1. 


•c 


\i 


-  "^ 


VJ 


/N 


-/ 


^ 


'V 


\ 


■V 


• 


d 


Title:   FEDERAL  REGISTER. 


Volume:  61 


Issues : 
PAGES: 


1-21 
1-3538 


Date: 


JANUARY  2 


JANUARY  31,  19  9  6 


UMI  Number:  2  575.00 


Note 


L 


/ 


REEL  NO.   1  OF 
THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL  MATERIA'  MAY 
THE  QUALITY  OF  THE  MICROFORM  EDITION.  THIS  RE?R:::UC' 
IS  MADE  FROM  THE  BEST  HARDCOPY  AVAILABLE. 
Includes : 
INDEX  VOLUME  61  (JANUARY  -  JUNE  1996) 


F  E  •"  T 


/ 


t 


imii 


300  North  Zeeb  Road 
Ann  Arbor,  MI  48103 


UMI    Number:     2  575.00 


^ 


r 


^ 


> 


.^^ 


; 


UMI  Microform  2575.00.61.1-251 
Copyright  1996,  by  UMI  Company.   AH  rights  reserved. 


y 


This  microform  edition  is  protected  against  unauthorized 
copying  under  Title  17,  United  States  Code. 


imn 

300  North  Zeeb  Road 
Ann  Arbor,  MI  48 If 


Volume  61— Numbers  1-126 


1 

N 
D 

E 
X 

yOL 

• 

6  1 
JA 

1 

J  E 

1996 

Xn 

■■-    ^ 

V 

JMI 

T 

V 

Volume  61— Numbers  1-126 
'  iges  1-33824 


January-June,  1996 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


/       ' 


Index 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


^ 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


^    FR    UMI   346U  DEC   96 

SERIALS  PCOUISITICNS 

OC  BOX  1346 

ANN  (^RBOR      MI  ASlQf^ 


PERIODICALS 

Postage  and  Fees  Pax) 
U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


1996 


^ 


I 


UMI 


volume  61      Numbers  1    126 


<iqe'.  '    J  J 


824 


January- June,  1996 


I 


2  3  3 


Tnd 


e\ 


THIS  INDEX  is  based  on  a  consolidation  of  contents 
entries  appearing  in  the  January-June  issues  of  the 
Fedpra'  K  <  -.ter  together  with  broad  subject  references. 
[:.<^  o;.w  .i.^  u^e  arranged  first  under  the  name  of  the 
agency  which  issued  the  document.  Under  each  agency, 
the  entries  are  then  listed  alphabetically  within  the 
categories  of  Rules,  Proposed  5,ules,  and  Notices. 
Executive  Orders,  Proclamations,  and  other  documents 
from  the  President  are  listed  under  Presidential 
Documents.  The  number  at  the  end  of  each  entry  gives 
the  pages  in  the  Federal  Register  where  the  document 
begins.  Use  the  table  of  Federal  Register  Pages  and 
Dates  at  the  back  of  this  index  to  locate  the  issue  date 
for  each  page  number.  This  index  is  published  monthly 
and  is  cumulated  for  12  months. 


TABLE  OF  CONTErfTS 

Entries / 2 

Guide  to  Freedom  of  Information  Indexes  /  92 

Federal  Register  Pages  and  Dates  /  91 


A  general  index  to  the  entire  Code  of  Federal 
Regulations,  is  found  in  the  CFR  Index  and  Finding 
Aids  volume,  and  is  revised  as  of  January  1  each  year. 

The  LSA  (List  of  CFR  Sections  Affected,  a  cumulative 
numerical  finding  aid,  is  published  monthly  and  is 
cumulated  for  12  months,  keyed  to  the  revision  dates  of 
the  various  CFR  volumes. 

All  Federal  Register  pubhcations  are  available  for 
purchase  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  D.C.  20402. 

'  •"-'i  L.  Jones  is  Chief  Editor  of  the  Federal  Register 
Ini'v   assisted  by  Gary  Posselt.  The  Index  is  prepared 
Luider  the  direction  of  Richard  L.  Claypoole,  assisted  by 
Maxine  L.  Hill. 

INQUIRIES  may  be  made  to  the  Finding  Aids  Unit  at 
area  code  202-523-5227  or  (TDD)  202-523-5229.  These 
are  not  toll  free  numbers. 

SUGGESTIONS  concerning  this  and  other  publications 
of  the  Office  will  be  welcomed  by  Richard  L.  Claypoole, 
Director,  Office  of  the  Federal  Register,  National 
Archives  and  Records  Administration,  Washington,  D.C. 
20408.  ' 

The  Federal  Register  Index  is  also  available  on  the 
Office  of  the  Federal  Register's  electronic  bulletin  board 
"FREND".  To  reach  FREND  call  202-275-1538 
(modem).  To  speak  to  a  person  about  FREND  call  202- 
523-4534.  Ask  to  speak  with  Ernie  Sowada  or  John 
Ashlin.  They  will  be  able  to  tell  you  about  correct 
modem  settings  and  discuss  other  services  offered  on 
"FREND".  Files  on  FREND  can  be  viewed  or 
downloaded  free  of  charge. 


DMI 


FEDl  RAL  RECilSTER  INDKX.  Januari^-j 


11  fU 


>9(> 


Actuaries,  Joint  Bonrcf  tor  Knrollment 
See  Joint  Board  for  Enrollmeni  ol  Actuanes 

Administration  on  Aging 

See  Aging  Administration 

Adminisfr.iti^c  ronfcrcncc  of  the 

RULES 

Tennination  and  CFR  chapter  vacated,  3539 


y 


Advisory  Council 
Preservation 


I  iistiirit 


See  Historic  Preservation    Advisorv  Council 

African  Developiiicni  1  uutidatiun 

RULES 

Conflict  of  interests,  6506 
NOTICES 

Meetings;  Sunshine  Act,  6894.  !8541.  288?6 

Agency  for  Ht.iiih  t  .tn  PoIkv  .itHi 
Research  ^ 

NOTICES 

Advisory  committees;  annual  reports,  availability. 

18743 
Meetings: 

Health  Care  Policy  and  Research  Special 
Emphasis  Panel,  10585,  15487,  15958, 
24500,31530,33745 
Health  Care  Policy,  Research,  and  Evaluation 
National  Advisory  Council,  1439,  24312 
Meetings;  advisory  committees: 
February,  5561 
March,  5561 
June,  24799    , 
Patient  outcomes  research  teams  (PORT  lis) 

priority  topics;  nominations  of  outcomes  and 
effectiveness,  26519 

Agency  for  International  Development 

PROPOSED  RULES 

Commodities  and  services  financed  by  AID; 

source,  origin  and  nationality  rules,  4240 
Semi-annual  agenda,  23600 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5408, 

13213,  15968,  19957,  24509 
Submission  for  0MB  review;  comment  request, 
11430,28890 
Housing  guaranty  program: 
Morocco,  30094 
Zimbabwe.  19637 
Meetings: 

International  Food  and  Agricultural 

Development  and  Economic  Cooperation 
Boanl.  17720 
Voluntary  Foreign  Aid  Advisory  Committee, 
7277.  26545 


Senior  Executive  Service: 

Performance  Review  Board;  membership,  1602 
Title  II  development  project  proposals: 

Final  draft  guidelines  (FY  1997);  availability, 
14336 

\yen<.\  for  I Oxic  ^iihstances  and 
Dist:!"^*.  Rtgi-strv 

NO  IK  K.^ 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Hazardous  waste  sites;  human  health  studies; 
applied  research  and  development,  20821 
Public  health  conference  support  program, 

192% 
Site-specific  health  activities — 
Environmental  health  education  for  health 

professionals,  15807 
State  health  agency  administered;  capacity 
building  program.  18603 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects — 
Quarteriy  listing,  5787,  18743 
Meetings: 

Inter-Tnbal  Council,  1765,  32442 
Inter-lribal  Council  Advisory  Committee,  17303 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee,  1766.  17303,  173044 
Scientific  Counselors  Board,  10767 
Organization,  functions,  and  authority  delegations: 
Public  Health  Practice  Coordination  Group, 
transfer,  9710 
Superfund  program: 

Hazardous  substances  priority  list  (toxicological 
profiles),  14430,  18744 
Minimum  risk  levels.  25873 
Minimum  risk  levels,  republication,  3351 1 
Substance-specific  applied  research  program; 
status  update,  14420 

Xuiiii;    \(lfnini>tration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5561 
Submission  for  OMB  review;  comment  request, 
30619 
Medical  food  and  food  for  special  dietary  uses 
in  Older  Americans  Act  nutrition  programs; 
guidance,  30619 
White  House  Conference  on  Aging: 
Governors'  comments;  compilation.  1581 

\iiriciiliur;)!  M.c-kcting  Service 

kl  LK.S 

Agricultural  commodities;  U.S.  grade  standards 
and  other  selected  regulations;  removal  from 
CFR,  Federal  regulatory  reform,  9589 
Almonds  grown  in  California,  32917 
Apricots  grown  in  Washington,  30495 
Avocados  grown  in  Soutli  Florida,  31004 
Avocados  grown  in — 

Florida,  17551,  19512 
Cotton  classing,  testing  and  standards: 

Classification  services  to  growers;  1996  user 
fees.  19511 


Cotton  research  and  promotion  order: 

Imported  cotton  and  cotton  content  of  imported 
products;  supplemental  assessment 
calculation.  31817 
Cranberries  grown  in  Massachusetts  et  al.,  30497 
Dairy  products;  grading,  inspection,  and  standards: 
Monterey  (monterey  jack)  cheese,  15875 
Nonfat  dry  milk;  spray  process,  1 7547 
Filberts/hazelnuts  grown  in  Oregon  and 

Washington,  2665,  1 1289,  17556,  29924 
Florida  grapefruit,  oranges,  tangelos,  and 
tangerines: 
Grade  standards,  20702 
Fluid  milk  promotion  order,  27003 
Fresh  cut  flowers  and  fresh  cut  greens  promotion 
and  information,  30498 
Assessments  payment  postponement,  14951 
Fittits;  import  regulations: 
Avocados,  grapefruit,  kiwifruit,  etc.; 

exemptions,  13051 
Prunes,  brine  dried;  exemption,  2393 
Fruits,  vegetables,  and  other  products,  processed: 
Inspection,  certification,  and  standards  fee 
schedule,  25549 
Grapes  grown  in  California.  1 J 127,  14013,  27245 
Grapes,  table  (European  or  Vinifera  type);  grade 

standards.  11125 
Honey  research,  promotion,  and  consumer 
information  order,  29461 
Correction,  33175 
Kwifruit  grown  in  California,  13393 
Limes  grown  in  Florida,  17551,  31004 
Livestock;  grading,  certification,  and  standards: 

Slaughter  cattle  and  carcass  beef,  2891,  19155 
Maiketing  orders;  stipulation  procedures,  20717 
Meats,  prepared  meats,  and  meat  products; 
grading,  certification,  and  standards: 
Definitions,  certificate  form  changes,  and 
official  stamp  imprints  update,  1 1504 
Melons  grown  in  Texas.  248,  7408,  7688,  20718 
Milk  marketing  orders: 
Carolina  et  al.,  1147 
Central  Arizona,  17561 
Middle  Atlantic.  20719 
New  York-New  Jersey,  1 1293,  20719 
Southeast,  20124 
Nectarines  grown  in — 

California,  13386,  19160,  26073,  31006,  31387 
Olives  grown  in  California,  6306,  17555 
Onions  (sweet)  grown  in  Washington  and  Oregon, 

20121 
Onions  grown  in — 

Idaho  and  Oregon,  27250 
Texas,  7407,  24877 
Onions,  imported,  25556  , 
Orahges,  grapefruit,  tangerines,  and  tangeloes 

grown  in  Florida,  3544 
Papayas  grown  in  Hawaii,  99,  28000 
Peaches  grown  in — 

California,  13386.  19160,  26073,  31006.  31387 
Peanuts,  domestically  produced,  102,  29926 
Perishable  Agricultural  Commodities  Act: 
Oil-blanched  fresh  and  frozen  fruits  and 
vegetables,  including  frozen  french  fried 
potato  products;  coverage  extension,  13385 
Plailt  Variety  Protection  Act  conformance; 
certification  fee  increase,  247 
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Pork  promotion,  research,  and  consumer 

inrormaiion,  28002 
Potatoes  (Insh)  grown  in — 
CalifoTOia.  27247 
Cotondo.  2963S 
Idaho.  3S46 
North  Carolina.  2724« 
Oregon.  27247 
Virginia.  27248 
Washington.  20119,31006 
Raisins  produced  from  grapes  grown  in  California. 

100.  6307.  7067 
Referendum:  ■ — \ 

Tobacco  auction  market  consolidatiot^^^— ^ 
Boone.'et  al..  NC  and  TN.  29923 
Horse  Cave  et  al.  KY.  29924 
Sanford  et  al..  NC.  27997  /T 

Sheep  promotion,  research,  and  consumer  ^ 
information  program: 
Referendum  approval.  13061 
National  Sheep  Promotion.  Research,  and 

Information  Board;  membership  nomination 
eligibility.  21049 
Sheep  promotion,  research.  a|)d  infortnation 

program.  19514,  21053.  33644 
Spearmmt  oil  produced  in  Far  West,  1 1291, 

15*95.  20122.  29459.32922 
Specialty  crops;  import  regulations: 

Peanuts.  31306  ' 

Tomatoes  grown  in — 

Florida.  5924 
Vegetables  and  specially  crops;  import  regulations: 
Potatoes,  onions,  tomatos.  etc.;  exemptions. 
13051 
Winter  pearf  grown  in  Oregon,  Washington,  and 
'iifomia.  17553 

I'kuitJSED  RULES 

Avocados  grown  in  South  Rorida,  27027 

Cherries  (tart)  grown  in — 

Michigan  et  al..  21.  26956 
Cotton  classing,  testing  and  staiKJards: 

Classification  services  to  growers;  1996  user 
fees.  7756 
Cotton  research  and  promotion  order 

Imported  cotton  and  cotton  content  of  imported 
V    products;  supplemental  assessment 
calculation.  1 1764 
Cranberries  grown  in  Massachusetts  et  al..  17586 
Fluid  milk  promotion  order.  20759 
Fruits;  import  regulations: 

Limes,  20754 

Prunes,  20756 
Fruits,  vegetables,  and  other  products,  fresh: 

Almonds,  shelled  and  in  shell,  17580 
Cotreciion.  19117 

Inspection,  certification,  and  standards;  fee 
schedules.  24247 
Fruits,  vegetables,  and  other  products,  processed: 

Inspection,  certification,  and  standards  fee 
schedule,  %54 
Honey  research,  promotion,  and  consumer 

information  order.  1 3463 
Kiwifruit  grown  in  California,  3604,  13463 
Limes;  imported,  33047n 
Limes  grown  in  Florida.  20754,  27027,  33047 
Milk  marketing  orders: 

Caroluia  et  al.,  11756,  19861 

Central  Arizona,  10288 

New  York-New  Jersey  et  al.,  14514 

Southwest  Plains,  17588 
Neclihnes  grown  in — 

California,  8225 
Onions  grown  in— 

Idaho  etal,  20188 

Texas,  6328  , 

Onions,  imported,  4941 


Papayas  grown  in  Hawaii.  33388 
Peaches  grosvn  in — 

California,  8225 
Pears  (winter)  grown  in  Oregon  et  al.,  33047 
Pork  promotion,  research,  and  consumer 

information,  1 1776 
Potatoes  (Irish)  grown  in — 

Washington.  17587 
Prunes  (fresh)  grown  in  Washington  and  Oregon. 

20756 
Spearmint  oil  produced  in  Far  West,  1855,  6329 
Specialty  crops,  import  regulations: 

Medjhool  dates;  removal.  15734 

Peanuts,  3606 
Tobacco  inspection: 

Growers;  mail  referendum,  10902,  10903 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  159, 
5371.  7464,  7465.  19023,  19024,  20209 
Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 

Board;  certification  and  nomination.  15023 
Committees;  establishment,  renewal,  termination, 
etc.; 
Buriey  Tobacco  Advisory  Committee.  1 3480 
Flue-Cured  Tobacco  Advisory  Committee, 

13480 
NAFTA  Pnvate  Commercial  Disputes 

Regarding  Agricultural  Goods  Advisory 
Committee,  33084 
Cotton  research  and  promotion  order 
Referendum  on  continuation  of  1990 

amendments,  comment  request,  11377 
Eggs  and  egg  products: 

Pasteunzed  shell  eggs  (in-shell  eggs).  30851 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal-Slate  marketing  improvement  program, 
5371 
Meetings: 

Agricultural  Concentration  Advisory  Committee, 

9423,  15919 
Burlcy  Tobacco  Advisory  Committee,  24270 
Flue-Cured  Tobacco  Advisory  Committee, 

29524 
Plant  Variety  Protection  Advisory  Board,  10309 
Tobacco  Inspection  Services  National  Advisory 

Committee,  14551 
Universal  Cotton  Standards  Advisory 
Committee 
Recommendations,  7466 
Northeast  Interstate  [>airy  Compact;  compelling 

public  interest;  comment  request,  19904 
Poultry  grade  standards,  voluntary: 
Cooked,  boneless- skinless  products  without 

added  ingredients.  5975.  7050 
Legs  and  drumsticks,  boneless/skinless.  13480 
Tentative,  for  raw.  ready-to-cook,  boneless, 
skinless  poultry  products.  30031 

Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
American  Medical  Products.  7234 
Biotechnology  Research  and  Development 

Corp..  10560 
Conscp.  Inc..  26873 
Fanning  Corp..  16461 
Nu  Way  Flame  &  Equipment  Co.,  6232 
Peterson  Seed  Co..  Inc..  14046 
University  of  Georgia  Research  Foundation,  345 

Agriculture  Department 

See  Agricultural  Marketing  Service 


See  Agricultural  Research  Service 

See  Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research.  Education,  and 

Extension  Service 
See  Economic  Research  Service 
See  Economics  Management  Staff 
See  Farm  Service  Agency 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Consumer  Service 
See  Food  Safety  and  Inspection  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection.  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Rural  Business  and  Cooperative  Development 

Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  and  Community  Development 

Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 
RULES 

Agricultural  Trade  Development  and  Assistance 
Act: 
Agricultural  commodities;  commercial  sales 
financing,  17823 
Debarment  and  suspension  (nonprocurement),  250 
Federal  regulatory  reform: 
Classified  information;  classification. 

declassification,  and  safeguarding;  CFR 
part  removed,  30495 
Freedom  of  Information  Act;  implementation: 
CFR  part  removed.  4209  ^ 

Immigration  Reform  and  Control  Act: 
Immigration  and  Nationality  Act;  replenishment 
agricultural  worker  program  expiration; 
CFR  part  removed.  2659 
Special  agricultural  worker  program  expiration. 
CFR  part  removed.  2659 
Import  quotas  and  fees: 
Dairy  products.  6305 
Federal  regulatory  reform — 
Section  22  impori  fees,  sugar  import  fees  and 
cotton  reentry  into  U.S;  CFR  subparts 
removed.  28723 
Organization,  functions,  and  authority  delegations: 
Energy  Office;  CFR  part  removed.  9901 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  et  al..  25775 
Practice  and  procedure: 

Perishable  Agricultural  Commodities  Act; 
formal  adjudicatory  proceedings,  11501 

PROPOSED  RULES 

Acquisition  regulations: 

Federal  regulatory  review.  7456 
Administrative  regulations: 

Claims  based  on  negligence,  wrongfiil  act,  or 
omission;  Federal  regulatory  review,  16231 
Impori  quotas  and  fees: 

Dairy  products.  1233 
Nondiscrimination  in  USDA  conducted  programs 

and  activities,  17851 
Semi-annual  agenda.  22708 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
407,  1025.  3668,  4760,  6232,  6966.  7772. 
9140.  10559,  1.3813.  16895.  18371.  19249. 
21 155,  24478.  25842,  28836,  30031,  31502 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agricultural  Concentration  Advisory  Committee. 
6232.  7772 


Emergency  declarations: 
Arizona  et  al. — 

Kamal  buntdisca.se,  12058,  14046 
California — 

Kamal  bunt  disease,  1 6895 
Federal  regulatory  reform: 

PeHiilties  waiver  for  small  business  and  report 
frequency  reduction,  2479 
Import  quotas  and  fees: 

Sugar,  raw  cane,  4253,  15458 
Upland  cotton.  156.  157.5973-5975.  16457- 
16460,  27330-27332,  33481-33483 
Meetings: 

Agricultural  Concentration  Advisory  Committee, 
6232.  7772 
Privacy  Act: 
Computer  matching  programs,  1 58 

Air  Force  Department 

RULES 

Aircraft: 
DOD  commercial  air  carrier  quality  and  safety 
review  program.  17840 
Air  Force  Systems  command  contractor 

performance  assessment;  CFR  part  removed. 
4351 
Claims  and  litigation' 

Foreign  tax  relief  program;  CFR  part  removed. 

4352 
Statutory  reimbursement  for  land;  CFR  part 
removed.  4351 
Organization  and  mission: 

Personnel  review  boards;  correction  of  military 
records,  16046 
Public  relations: 

Support  of  nongovernmental  lest  and  evaluation; 
CFR  part  removed,  4351 

PROPOSED  RULES 

Acquisition  regulations: 

Air  Force  Logistics  Command;  vendor  rating 
system;  withdrawn,  4393 
Public  relations: 

Air  Force  Systems  command  contractor 

performance  assessment;  wididrawn,  4390 

NOTICES 

Active  military  service  and  discharge 
determinations: 
Civilian  flight  crew  and  aviation  ground  support 
employees  of  Northeast  Airlines  who 
served  as  result  of  contract  with  Air 
Transport  Command  (December  7,  1941- 
August  14,  1945),  8579 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  14088, 
16087 
Base  realignment  and  closure: 
Gentile  Air  Force  Station,  OH;  disposal  and 

reuse,  27054 
George  Air  Force  Base,  CA;  disposal  and  reuse, 

25850 
K.I.  Sawyer  Air  Force  Base,  MI;  disposal  and 

reuse.  18384 
Surplus  Federal  property — 

McClellan  Air  Force  Base.  CA.  33493 
Commercial  activities  performance  (OMB  A- 76); 

cost  comparison  studies.  10564 
Environmental  statements;  availability,  etc.: 
Dobbins  Air  Reserve  Base.  GA;  proposed  wing 
conversion  and  airspace  modification,  5753 
Luke  Air  Force  Base.  AZ;  golf  course 
construction  and  operation.  15926 
Ontario  Air  National  Guard  Station,  CA; 
disposal  and  reuse,  19053 
Environmental  statements;  notice  of  intent: 
Barry  M.  Goldwalcr  Range  (BMGR),  AZ; 
renewal.  4%5 


Holloman  Air  Force  Base.  NM;  German  Air 

Force  aircraft  operations  expansion,  20809 
McChord  Air  Force  Base,  WA;  beddown  of 

C-17  aircraft,  etc..  20809 
Mountain  Home  Air  Force  Base,  ID;  tactical 

training  range.  2803 
Nellis  Air  Force  Range,  NV,  27054 
Reese  Air  Force  Base.  TX;  disposal  and  reuse. 

15788 
Scott  Air  Force  Base,  IL;  realignment  of  lllinoi 

Air  National  Guard  Unit,  5989 
Meetings: 
Air  Force  Academy  Board  of  Visitors,  21445^ 
Air  University  Board  of  Visitors.  7777 
Community  College  Board  of  Visitors.  1 1 194,' 

29360 
Scientific  Advisory  Board.  10993,  10994. 

14562,  15788.  15789.  31090,  32428 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
CeramOptec.  Inc.,  13483 
Unison  Industries  Ltd..  4419 
Privacy  Act: 
Systems  of  records,  4966 

Alaska  Power  Administration 

NOTICES 

Power  rale  adjustments: 

Ekluma  Project.  24783 
Wholesale  power  rates: 

Ekiutna  Project.  33723 


Alcohol.   !  I 


.icco  and  Firearms 


RLLKs 

Alcohol;  viticultural  area  designations: 
Malibu-Newion  Canyon.  CA.  29949 
Paso  Robles.  CA,  29952 
Alcoholic  beverages: 

Basic  permit  requirements,  spirits  and  wine 
nonindustrial  use,  and  distilled  spirits  bulk 
sales  and  bottling;  CFR  parts 
consolidation — 
Federal  regulatory  reform,  26096 
Wine;  la''  .ling  and  advertising — 

Grape  .  jrieiy  names;  American  wines.  522 
Wine;  production,  cellar  treatment,  and 
finishing — 
Wine  treating  processes  and  wine  treating 
material.  21076 
Wine  and  other  liquors;  miscellaneous 
amendments 
Federal  regulatory  reform,  31029 
Alcohol,  tobacco,  and  other  excise  taxes: 
Taxpaid  distilled  spirits  used  to  manufacturet 
nonbeverage  products,  31399 
Firearms: 
Amis,  ammunition,  and  implements  of  war, 
implementation — 
Defense  articles  and  services  from  Russian 
Federation;  certain  restrictions  removed, 
18678 
Organization,  functions,  and  authority  delegatipns: 

District  Directors,  29956 
Practice  and  procedure;    , 
Federal  regulatory  reform — 

Procedural  rules  statement;  CFR  part  removed 
and  regulations  consolidation.  29954 
Technical  amendments.  20721 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Paso  Robles,  San  Luis  Obispo  County,  CA; 
extension,  706 
Alcoholic  beverages: 

Beer;  domestically  produced— 
Formulas  and  statements  of  process; 
registration,  2459 


Animal 

Denatured  alcohol  and  mm;  distribution  and 

use;  Federal  regulatory  review,  3(X)I9 
Distilled  spirits;  domestically  prcxluced — 
.    Formulas  and  statements  of  process; 
registration,  2459 
Tstilled  spirits;  labeling  and  advertising — 
Grape  brandy,  unagcd,  3(X)15 
Jax  free  alcohol,  distribution  and  use;  Federal 
■       rc^tttaiery  review,  30019 
,    iile  fruit-flavot  concentrate  production; 
13^  Fode^  regulatory  review,  30017  . 
\tv^,  domestically  prciduced — 
.£c/rmulas  and  statems/its  of  process; 
V         registration.  2459 
I  Wih«;labcling  proceedings —  ^ 

j    Certificates  of  label  agprovaK^em^on  from 
label  approval.  andillsjiit{tive  liquor 
bottle  approvals,  l^o 
Alcohol,  tobacco,  and  otheftswse  taxes: 
Liquors  and  alcoholic  products  from  Puerto 
"**     Rico  and  Virgin  Islands;  Federal  regulatory 
review,  30021 
Practice  and  procedure: 

Federal  regulatory  review — 
.Procedure  rules  statement  improvement, 
30013 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5600- 
5603,9009-9011,  14202-14204,  16532, 
19331,  19332,27384 
Commerce  in  explosives: 

Explosive  materials  list,  21225 
Organization,  functions,  and  authority  delegations: 
Chief,  Product  Compliance  Branch,  et  al.,  31223 

Animal  and  Plant  Health  Inspection 
Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Bird  quarantine  facilities,  privately  owned; 

screening.  31391 
Cattle  for  slaughter,  tuberculosis  and  brucellosis 
pre-export  test  requirements  elimination. 
6917 
Embryos  from  ruminants  and  swine  from 
countries  where  rinderpest  or  foot-and- 
mouth  disease  exists.  15180 
Horses  from  Bermuda  and  British  Virgin 

Islands;  quarantine  requirements.  14239 
Horses  from  contagious  equine  metritis-affected 
countries;  States  authorized  to  receive, 
1697,  10269 
Pork  and  pork  products  from  Mexico  transiting 

United  States.  32646 
Sheep  and  goats,  and  germ  plasm  from  sheep 
and  goats.  17231 
Hawaiian  and  territorial  quarantine  notices: 

Avocados  from  Hawaii,  5923 
Import  and  export  user  fees,  20421 

Correction.  25513 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 

Brucella  vaccine  approval,  14237,  19976 
Brucellosis  in  swine — 

State  and  area  classifications.  15881 
Tuberculosis  in  cattle  and  bison — 
Stale  and  area  classifications,  16617 
Livestock  and  poultry  disease  control: 

Animals  destroyed  because  of  tuberculosis — 
Federal  indemnity  payments  for  cattle,  bison, 
and  cervids.  25135 
Overtime  services  relating  to  imports  and  exports: 
Iniemaiional  commercial  aircraft  and  vessels; 
quarantine  and  inspection  services;  user 
fees,  2660 
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Animal 

# 

Ptiytosanitary  export  ccrtiflcaiiofi  regulatioos; 

revision.  15365 
Plant-related  quarantine,  domestic: 
Citrus  canker.  IS  19 
Fue  ant.  imported.  17550 
Japanese  beetle,  32636 
Kamal  bunt  disease — 
Arizona  el  al..  13649 
CaJifoniia.  18233.  20877 
Mediterranean  fruit  fly.  8205.  31003 

Correction,  32900 
Mexican  fruit  fly.  2391,  26423 
Pine  shoot  beetle.  3176 
Pink  bollworm.  1521 
Plant-related  quarantine,  foreign: 
Citrus  fruits  from  Australia,  8205 
Irradiation  as  ptiytosanitary  treatment  for  plant 
pests;  policy  statement,  24433 
Poultry  improvement: 

National  Poultry  Improvement  Plan  and 
auxiliary  provisions — 
Administrative  and  testing  procedures  for 
participants  and  participatuig  flocks, 
11515 
Viruses,  serums,  toxins,  etc.: 
Analogous  products — 
Rabies  vaccines;  killed  and  live  viruses, 
31822 
Veterinary  biolcgicals;  master  label  system, 
29462 
CorrectiOQ,  33175 

t'KUPOSED  RULES 
Animal  welfare: 
Dogs  and  cats — 
Commercial  pel  trade;  public  meeting,  5524, 
11778 
Marine  Mammal  Negotiated  Rulemaking 
Advisory  Commiitee — 
Meetings.  9371.  30545 
Exportation  and  importation  of  animals  and  animal 
products: 
African  swine  fever,  disease  status  change — 

Spam.  26850 
Bird  quarantine  facilities,  privately  owned; 

screening,  9957 
Fetal  bovine  serum;  withdrawn,  30189 
Foreign  "regions"  criteria  based  on  risk  class 
levels,  etc.,  16978 
Hearings,  20190,  26849 
Hog  cholera  and  swine  vesicular  disease; 
disease  status  change — 
!J»fetheriands,  14999 
yVse  quarantine  facilities — 
Fees  collection;  withdrawal.  7079 
Permanent  private  facilities;  establishment, 
20189 
Horses;  country  of  origin  and  country  of  transit 
permit  applications  and  health  certiflcate 
requirements  mformation  clarification, 
21389 
Horses;  vesicular  stomatitis,  14268 
HofKS  fivm  contagious  equine  metritis-affecled 
countries 
Mares  and  stallions,  etc.;  new  testing  and 
treatment  protocols,  28073 
Pork  and  pork  products  from  Mexico  transiting 

United  Sutes.  6955 
Prohibited  and  restricted  importations — 
Garbage  disposal  by  cruise  ships  in  Alaskan 
Port  landfills,  15201 
Ratites  and  hatching  eggs  of  ratites  from 
Canada.  27797 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Tuberculosis  in  cervids — 

Identificalion  requirements,  14982 


Plant  pest  regulations: 

Garbage  disposal  by  cruise  ships  in  Alaskan 
Port  landfills,  15201 
Plant-related  quarantine,  foreign: 

Fruits  and  vegetables;  importation.  18690 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  truest,  1895, 
9141,  16626,  19025,  24755,  30590 
Cominillees;  establishment,  renewal,  (ermmalion. 
etc.: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee.  9142.32425 
National  Animal  Damage  Control  Advisory 
Committee.  9423.  32425 
Environmental  statements,  availability,  etc.: 
Boll  weevil  control  program,  TX,  6344 
Genetically  engineered  organisms;  field  lest 
permits — 
Chicory  plants,  etc.,  2995 
Metaseiulus  occidenlalis  (predatory  miles), 
etc.,  15458 
Nonregulated  status  determinations — 
AgrEvo  USA  Co.,  genetically  engineered 

soybeans,  18718 
Agritope.  Inc.;  genetically  engineered  chpny 

tomato  line.  1743.  15919 
Asgrow  Seed  Co.;  genetically  engineered 

squash  line.  3899,  33484 
Coniell  University  et  al.;  genetically 
engineered  papaya  lines.  19904 
Dekalb  Genetics  Corp.;  genetically 

engineered  com  line,  1744 
Dupont  Agncultural  Products;  genetically 

engineered  cotton  line.  6621 
Monsanto  Co.,  genetically  engineered  com 

lines.  10720 
Monsanto  Co.;  genetically  engineered  potato 

lines.  1557,24755 
Northrup  King  Co.;  genetically  engineered 

com  line,  2789 
Plant  Genetic  Systems  (America).  Inc.; 
genetically  engineered  com  line.  9142 
Veterinary  services  program.  14046.  18719 
Velennary  unlicensed  biological  products  for 
field  testing,  shipment,  26873 
Meetings: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Commillee,  18371 
National  Animal  Damage  Control  Advisory 

Committee,  20508 
National  Poultry  Improvement  Plan  General 
Conference  Committee  and  Biennial 
Conference,  24757 

Antitrust  Division 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13215 
Competitive  impact  statements  and  proposed 
consent  Judgments: 
A&L  Mayer  Associates,  Inc.,  el  al.,  29763 
American  Skiing  Co.  et  al.,  33765 
Association  of  Family  Practice  Residency 

Directors,  28891 
Baroid  Corp.  et  al..  32858 
Browning-Ferris  Industries,  Inc.,  8643 
Computer  Associates  International,  Inc.,  el  al., 
6025 
~    Fiist  Hawaiian.  Inc..  et  al.,  4287 
Georgia-Pacific  Corp.,  17721,  33538 
Greyhound  Lines,  Inc.,  5027 
Healthcare  Partners,  Inc.,  et  al.,  3731 
Health  Choice  of  Northwest  Missouri,  Inc..  el 
al..  29800 


Kimberly-Clark  Corp.  el  al.,  1481 1 
National  Automobile  Dealers  Association, 

25891 
Pacific  Scientific  Co.,  4793 
Southern  Pine  Association  et  al.,  22074 
Sprini  Corp.  el  al.,  3970 
Texas  Television,  Inc.,  et  al.,  6032 
Vision  Service  Plan.  9487 
Waste  Management,  Inc.,  8653 
Woman's  Hospital  Foundation  &  Woman's 

Physician  Health  Organization,  21489 
National  cooperative  research  notifications: 
Inlemalional  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing  of 

HFA-l34a<lPACT-I).  18410 
inlemalional  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing  of 

HFA-227  (IP ACT- II).  18409 
Advanced  Process  Control  Framework  Initiative 

Program.  245 1 3 
Advanced  Telecommunications  Information 

Disuibution  Research  Consortium.  2 1 498 
Air  Products  &  Chemicals,  Inc.,  13517 
Allegheny-Singer  Research  Instiiuie,  6038 
Amoco/Chevron  Drilling  Training  Alliance, 

1001 1 
ATM  Forum,  1001 1,  24514,  27935 
Auto  Body  Consortium,  16267,  3463,  6038 
Auto  Body  Consortium,  Inc.,  18409 
Bay  Area  Multimedia  Technology  Alliance, 

6038.  29427 
Bell  Communications  Research,  Inc.,  1001 1 
Bell  Helicopter  Textion,  Inc.,  el  al.,  8663 
Bethlehem  Steel  Corp.,  el  al.,  7019,  15520 
Boston  Edison  Co.,  14816 
Cable  Television  Laboratories,  Inc.,  19089, 

285% 
CAD  Framework  Initiative,  Inc..  4288.  15969 
Center  for  Emissions  Control.  Inc..  29768 
Center  for  Waste  Reduction  Technologies, 

24331 
Center  for  Waste  Reduction  Technologies  et  al., 

5409 
Chemical  Industry  Environmental  Technology 

Projects,  L.L.C.,  4288 
Cigarette  Ignition  Propensity  Joint  Venture, 

7019 
Commerce  Department  Advanced  Technology 

Program/NIST  Project  No.  94-02-0048 

participants.  32464 
Consortium  for  Integrated  Intelligent 

Manufacturing.  Planning  and  Execution. 

24514 
Consortium  for  Non-Contact  Gauging,  14817 
Consortium  for  Vehicle  Electronics,  7019 
Corporation  for  National  Research  Initiatives, 

18409 
Corporation  for  Open  Systems  International, 

6388,7804.  13517 
Cryrogenic  Refrigerants  &  Systems  of  Air 

Products  &  Chemicals.  Inc..  8664 
Cullen  Engineering  Research  Foundation 

Cooperative  Research  Venture.  17912 
David  Samoff  Research  Center,  32464 
Dominion  Semiconductor,  L.L.C.,  31550 
Dow  Chemical  Co.,  19638 
E&P  Technology  Cooperative,  33774 
Embedded  Mass  Formed  Passives  Consortium, 

30098 
Enterprise  Computer  Telephony  Forum,  22074, 

29769 
Extrude  Hone  Corp.,  15969 
Exxon  Production  Research  Co.,  15521 
Faslcast  Consortium,  25891 
FED  Corporation  Joint  Venture,  2433 1 
Field  Emission  Display  Consortium,  6388 


Financial  Services  Technology  Consortium,  Inc., 

3463,  6389.  15970.  24331,  25242 
Frame  Relay  Forum,  1406,  4288.  6389.  24514 
Fuel  Cell  Commercialization  Group.  15970 
Global  Industries,  Inc..  7804 

Hart  Communication  Foundation,  5569 
HDP  User  Croup  Intemational,  Inc.,  24331 
Healthcare  Information  Infrastructure  Proposal, 

15970 
Healthcare  Information  Technology  Enabling 

Community  Care  (HITECC),  15521 
Hybrid  Propulsion  System  Research 

Collaboration  Agreement,  29769 
lAP  Research,  Inc..  15970 
Industrial  Macromolecular  Crystallography 

As.sociacion.  18410 
Intelligent  Processing  of  Materials-Physical 

Vapor  Deposition  Consortium.  4800 
Inter  Co.  Collaboration  for  Aids  Drug       , 

Development,  7019 
Inter  Company  Collaboration  for  AIDS  Drug 

Development,  29769 
Intemational  Pharmaceutical  Aerosol 

Consortium  for  Toxicology  Testing  of 

HFA-134a  (IPACT-I).  18755.  24331 
Joint  Development  Venture  called  "versit", 

27936 
Joint  Industiy  Program.  7020,  17913 
Lonza  Inc..  285% 

Low  Cost  Flip  Chip  Consortium.  29769 
Message  Oriented  Middleware  Association, 

27936 
Michigan  Materials  and  Processing  Institute. 

10012.  16808.  17728 
Microelectronics  &  Computer  Technology 

Corp..  24332 
Mid  Atlantic  Regional  Consortium  for 

Advanced  Vehicles.  7805.  19089 
Minnesota  Mining  &  Manufacturing  Co.,  1406. 

6389 
MIPS  ABl  Group.  Inc..  6389 
Mobile  Information  Infrastructure  for  Digital 

Video  and  Multimedia  .Applications  Joint 

Venture.  6039 
Multimedia  Services  Affiliate  Forum,  Inc., 

29428 
National  Center  for  Manufacturing  Sciences, 

Inc.,  15521,285% 
National  Electronics  Manufacturing  Initiative, 

33774 
National  Industrial  Information  InfrasQiicturc 

Protocols  Solutions  for  Manufacturing- 
Adaptable  Replicable  Technology,  3C)098 
National  Information  Infrastructure  'Testbed, 

1%.38,  27936 
National  Medical  Practice  Knowledge  Bank, 

24332 
National  Storage  Industry  Consortium,  1%38 
Network  Management  Forum,  5409,  25243 
Open  DeviceNet  Vendor  Association,  Inc., 

31551 
Open  DeviceNet  Vendor  Association,  Inc, 

Venture.  6039 
Open  Software  Foundation,  Inc.,  15971 
OSINET  Corp..  3463 
Petroleum  Environmental  Research  Forum, 

3464,  6040.  7805,  8664,  13517,  13518, 
18756,27936,  32464 

Petrotechnical  Open  Software  Corp.,  14817, 

24807 
PixTech,  S.A.,  10012 
PlantSTEP,  Inc.,  7020 
PMT.  LLC.  3464 
Polyisocyanurate  Insulation  Manufacturers 

Association.  5570 
Portland  Cement  Assixiaiion,  10012,  15971, 

24332 


Rapid  Object  Application  Development 

Consortium,  7805 
Rotorcraft  Industiy  Technology  Association, 

Inc.,  14817 
Salutation  Consortium,  25243 
Seamless  High  Off-Chip  Connectivity 

Consortium,  7806 
Semiconductor  Research  Corp.,  4289,  17728, 

32858 
Seriplex  Technology  Organization,  Inc.,  Joint 

Venture,  6390 
Sony  Electronics  Inc.,  18756 
Southwest  Research  Institute.  7020.  15971, 

15972,  18409,  19089,  19639,28597 
Specialty  Metals  Processing  Consortium,  Inc., 

15972 
Spinal  Implant  Manufacturers  Group,  24332 
Spray  Drift  Task  Force,  6038,  15522 
Spnngback  Predictability  Venture,  14818 
Switched  Multi-Megabit  Data  Service  Interest 

Group,  28597 
TRAAMS  Venture  Team,  29770 
Trico  Steel  Co.,  L.L.C.,  7806 
TRW.  Inc..  5570 

Universal  Instruments  Corp.,  7020.  16267 
UnixWare  Technology  Group.  Inc..  24333 
Wilfred  Baker  Engineering,  Inc.,  7020,  1%39 
X  Consortium,  24333 
X  Consortium.  Inc.,  30099 

Appalachian  Regional  Commission 

RULES 

Conflict  of  interests 
Correction.  13051 

Appai.Ki'.i.iii  States  Low-Level 

Radio.Hiive  Waste  Commission 


NOTlCf^S 

Meetings.  25S45 


1 


Architciiiir ;il   iini  Transportation 
Ikif'R  rs  (  '.iiii.tKince  Board 

PROPOSKD  RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines- 
Detectable  wamLngs  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools, 
16232 
Play  Facilities  Accessibility  Guidelines 

Negotiated  Rulemaking  Committee;,  17271 
Establishment,  5723 
Meeting,  5723 
Semi-annual  [agenda,  23602 

NOTICES  I 

Committees; Vstablishmcnt,  renewal,  termination, 
etc.: 
Telecommunications  Access  Advisory 
Committee,  13813,  26155 
Meetings:  ! 

Access  Boanj/7772,  18720,  32426 

A :-— •  ^j,j,  Disabilities  Act  Accessibility 

juidelines  Review  Advisory  Commillee, 
5738,31089 

Arctic  Research  Commission 

NOTICES 

Meetings,  9147,  29072 

Arms  roiUrnI  and  Disarmament 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 

2703 1 


Army 

Privacy  Act;  implementation,  30009 
Service  of  process,  production  of  official 

information,  and  agency  employees  testimony 
or  response;  prior  approval,  26474 

Army  Department 

See  Engineers  Corps 
PROPOSED  RULES 

Freight  carriers  qualifying  program: 
Military  Traffic  Management  Command — 
Air  freight  forwarders  qualification  standards, 
15010 
Military  ranges;  closed,  transferred,  and 
transferring: 
Safety,  human  health,  and  environmental  issues, 
6588 
Military  traffic  management: 

Motor  common  carriers  of  perishable 

subsistence  and  bulk  fuel;  cargo  insurance 
requirements,  33409 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10565, 

16763,  29360,  29361 
Environmental  statements;  availability,  etc.: 
Camp  Roberts  Army  National  Guard  Training 

Site,  CA;  combined-forces  training 

activities,  etc.,  20245 
Evans  Subport  Fort  Monmouth,  NJ;  disposal 

and  reuse,  20516 
Fort  Ritchie,  MD;  1 1 1  Ith  Signal  Battalion  et 

al.;  relocation  to  Fort  Detiick,  MD,  33715 
Hamilton  Army  Airfield,  CA;  disposal  and 

reuse,  10330 
Letlerkenny  Army  Depot,  PA;  towed  and  self- 
propelled  combat  mission  realignment,  etc., 

30228,  32777 
Red-cockaded  woodpecker,  management 

guidelines,  33102 
Surplus  Federal  property — 
FortOrd,  CA.  712 
Jefferson  Proving  Ground,  IN,  712 
Tooele  Army  Deport,  UT:  disposal  and  reuse, 

25850 
Tooele  Army  Depot,  UT;  disposal  and  reuse. 

9680 
U.S.  Army  Aviation  Troop  Command.  MO; 

disestablishment,  etc..  10566 
Umatilla  Depot  Activity.  OR;  chemical  agent 

demilitarization  facility;  construction  and 

operation.  30862 
Western  Army  National  Guard  Aviation 

Training  Site.  AZ;  expansion.  24764 
Environmental  .statements;  notice  of  intent: 
Field  Artillery  Center  and  Fort  Sill.  OK;  real 

property  master  plan.  30228 
Red-cockaded  woodpecker;  management 

guidelines.  10330 
Surplus  Federal  property — 

Vint  Hill  Fanns  Station,  VA,  712 
Yuma  Proving  Ground,  AZ,  30862 
Meetings: 
Armament  ReMoling  and  Manufacturing 

SupportJPublic/Pnvate  Task  Force,  4%7 
Armed  Forces  Epidemiological  Board,  554, 

1900,  2i210  t 

Armed  Forcfelnstitute  of  Pathology  Scientific 

Advisory  Board,  18725 
Army  Edikration  Advisory  Committee,  24481 
Collegiate'  Education  Advisory  Committee, 

11616 
Persopal  Property  Partnership  Council,  9152 
Science  Board,  347,  1750,  1751,  1901.  4258, 

5387,  6632,  6633,  8922,  8923,  9983, 

13158,  13483,  14298,  14562.  15789, 

15927,  18725,  20810.  25210.  2521 1.  30230 
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(J.S.  Anny  Command  and  General  Staff  College 

(CGSC)  Advisory  Committee.  7095 
VS.  Military  Academy,  Board  of  Visitors. 

3680,  15225 
Yakima  Training  Center  Cultural  and  Natural 

Resources  Committee.  3387,  II 8 12,  33493 
Military  traffic  management; 

DOD  personal  property  program — 

Recngincenng.  14747 
Dromedary  service,  bulk  commodity  shipments, 

32777 
Freight  all  kinds  (FAK)  shipments,  motor 

freight  carrier  liability.  10566.  28857 
Freight  traffic  by  air  carrier,  air  forwarder  air 

taxi,  rules,  security  and  accessorial 

services,  8263 
Military  cargo  via  barge  carriers;  rules  security 

and  accessorial  services.  14563 
Personal  properiy  nontemporary  storage 

program;  warehouseman's  legal  liability 

increase,  II 1 94 
Tender  filuig  instructions;  foreign  military  sales 

materiel  movement,  14760 
Transloading  shipments  of  arms,  ammunition. 

and  explosives.  26167 
Patent  licenses,  non-exclusive,  exclusive,  or 
partially  exclusive. 
Azabicyclooctanes.  preparations  and  derivatives, 

7095 
Electro-chemical  capacitor  technology,  21445. 

33494 
Gram-negative  bacterial  infections  vaccine, 

19910 
Inactivated  dengue  virus  vaccine,  14563 
Japanese  encephalitis  cDNA  clones  and 

vaccines,  1 1812 
Method  of  raising  antibodies  against  E.  coli  of 

family  CS4-CF A/I,  11812 
Microsphere  drug  application  device,  10567 
Object  recognition  technology,  8263 
Ogano-fluoro  compounds  and  processes,  7095 
Protective  monoclonal  antibody  against 

botulinum  neurotoxin  serotype  F.  18124 
Quantitative  thrombin  time;  lest,  10567 
Recombinant  dengue  vims  vaccine,  14563 
Recombinant  DNA  molecules  for  producing 

terminal  transferase-like  polypeptides,  7778 
Selective  nitration.  7095 
Tunable  heavy  and  light  hole  coupled  bands 

•n  variable-strain  quantum  well  semi- 
conductor heierosiructure  for  novel  opto- 
electronic devices,  etc.,  8264 
Pnvacy  Act 
Systems  of  records,  3680,  3912 

\rts  and  Humanities,  National 
Foundation  ' 

Sfe  National  Foundation  on  the  Arts  and  the 
Humanities 

Av><i>.>.iiia(ion  Records  Review  Board 

NOTICES 

Formal  determinations  on  rec^ords  release,  48, 
2996.6346.  15760.20211.28158.31917 
Meetings;  Sunshine  Act,  1668,  6894,  9424,  14737, 
27047, 


19607.  26874, 


28163, 


Uirrv  M.  Goldwater  Scholarship  and 

r  xccHen,  c  in  Education 

i-  iiifiii.niDn 

N'  1]  I'    l-S 

Meetings,  Sunshine  Act,  7303 


Blackstone  River  Valley  National 
Heritage  Corridor  Commission 

NOTICES 

Meetings;  Sunshine  Act,  8972,  27865 

Blind  or  Severely  Disabled, 

Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements,  notice  of  intent: 
Lower  Valley  Power  and  Light  Transmission 
System  reinforcement  project.  WY  et  ai., 
19267 
Oliver  Delivery  Project,  BC  and  WA,  14298 
Vancouver  Lowlands  Columbia  River  Wildlife 
Mitigation  Project,  WA.  1 1 198 
Excess  federal  power,  marketing  policy;  comment 

request,  14089 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Billy  Shaw  Dam  and  Reservoir,  ID  and  NV, 

24297 
Columbia  River  Basin,  OR;  hydroelectric 

projects,  13160 
Columbia  River  Basin,  OR;  watershed 
rehabilitation  projects,  salmon  habitat 
improvement,  28860 
Columbia  River  Basin,  WA,  et  al.;  watershed 
restoration  program  early  action  projects, 
24297 
Kalispel  Tribe,  WA,  bass  hatchery  and 

nurseries,  44093 
Yakima,  WA;  Wapato  Irrigation  Fish  Screening 
Project,  18581 
Pacific  Northwest  Electric  Power  Plaiming  and 
Conservation  Act: 
Northwest  Regional  Transmission  Association, 
5540 
Power  sales  contract  provisions;  insufficiency  and 

allocations  exhibit  publication,  1 1389 
Records  of  decision: 

Alturas  transmission  line  project;  Sierra  Pacific 

Power  Co.  mterconnection,  7095 
Business  plan,  3390 
Canadian  entitlement  delivery.  1 1388 
Metered  requirements  purchasers  1981  power 

sales  contracts.  1 1 1 98 
Power  sales  contract  amendatory  agreement, 

70% 
Templates  (new  power  sales  contracts)  and 
amendatory  agreement  (No.  7),  25657 
Yakima  fishenes  project,  1 1390 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act.  682,  1668.  8908,  21443, 

27865 

Census  Bureau 

RULES 

Foreign  trade  statistics: 

Softwood  lumber  from  Canada;  province  of 
manufacture  information  collection  for 
Customs  entry  records,  15697 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request.  1558, 
1559,  2791,  2998,  3901,  5738,  6971.  7773. 


8909,  10984,  13152,  14737,  14738,  15216. 
17274,  17872,  18374,  18545,  22018, 

22019,  25187,  25188.  25478.  25479, 

26875,  27335,  28565.  28566.  29730.  30032 
Census  2000;  census  designated  place  delineation; 

criteria,  29524 
Committees;  establishment,  renewal,  termination, 
etc.: 
African  American  Population  Advisory 

Committee,  21 156 
Agriculture  Statistics  Census  Advisory 

Committee,  22020 
American  Indian  and  Alaska  Native  Populations 

Advisory  Committee,  21 156 
Asian  and  Pacific  Islander  Populations  Advisory 

Committee,  21 156 
Hispanic  Population  Advisory  Committee, 

21156 
Meetings: 
African  Amencan  Population  Advisory 

Committee,  29355 
African  American  Population  Census  Advisory 

Committee  et  al. — 
Joint  meeting,  29355 
Agriculture  Statistics  Advisory  Committee, 

26157 
American  Indian  and  Alaska  Native  Populations 

Advisory  Committee,  29355 
Asian  and  Pacific  Islander  Populations  Advisory 

Committee,  29355 
Hispanic  Population  Advisory  Committee, 

29355 
Professional  Associations  Census  Advisory 

Committee,  14553 
Surveys,  determinations,  etc.: 

Communications  services;  annual.  1188 
Company  organization  survey,  1 188 
Environmental  products  and  services,  30592 
Manufacturing  area;  aimual,  1 896 
Service  industries;  annual,  1 1 88 

Centers  for  Disease  Control  and 
Prevention 

PROPOSED  RULES 

Respiratory  protective  devices  certification 
requirements;  NIOSH  meeting,  24740 
Correction,  25513 

NOTICES 

Advisory  committees;  annual  reports,  availability, 

18745 
Agency  information  collection  activities: 
Proposed  collection;  comnient  request,  1766, 
4439,  4441,  4442,  862^9997.  11212, 
11640,  11642,  12074.  18609.  19072, 
21185,21186,26907       \ 
Submission  for  OMB  review;  cohunent  request, 
1768,  20825,  24799,  26907,  JK?9,  31944 
Federal  Information  Resources  Manageme>t 
Regulation: 
WONDER  Information  .systems;  availability, 
5785 
Femald  Feed  Materials  ProdiKtion  Center  workers; 
cohort  mortality  study;  NIOSH  meeting, 
25226 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Acquired  Immunodeficiency  Syndrome 
(AIDS)— 
Infection;  epidemiological  research  studies  of 
women,  mother-to-child  transmission, 
etc..  30899 
Birth  defects  surveillance  demonstration 
projects.  State-based;  development, 
implementation,  and  evaluation.  29383 
Community  Partners  for  Healthy  Farming, 
2886? 


Deer  mouse  ecology  in  peridomestic  settings, 

33523 
Emerging  infections — 

Antimicrobial  resistance  in  community- 
acquired  baterial  pathogens  spread 
control,  applied  research,  33520 

Genetic  analysis  of  antimicrobial  resistance 

determinants,  31121 
Surveillance  and  applied  epidemiological  and 

laboratory  research;  local.  State  and 

national  (FY  1996),  33524 

Gonorrhea,  populations  at  high  risk;  health- 
seeking  behaviors  and  health  care 
interventions;  development  and  feasibility 
testing,  29386 

Hemophilia  A  and  B;  surveillance  of 

complications  (FY  1996),  178% 
Hemophilia  complications  prevention  through 

hemophilia  treatment  ceiMers,  30903 

Pre-application  workshop.  331 19 

Human  Immunodeficiency  Virus  (HIV)  Related 
Tuberculosis  (TB)  Preventive  Therapy 
Regimen  (PTR)  Demonstration  Cooperative 
Agreements.  19073 

Human  immunodeficiency  virus  (HIV) — 

Behavioral  intervention  research  studies; 
follow-up  or  secondary  analysis,  29393 

Effective  behavioral  interventions;  repilicaticn, 

29389 
HIV-seropositive  men;  prevention  of  sexual 

transmission;  formative  behavioral 

intervention  research.  30906 

Infection;  epidemiological  research  studies  of 
women,  molher-to-child  transmission, 
etc.,  30899 

Innovative  interventions;  outcome 
evaluations.  31 128 

Students,  postsecondary  and  in  high-risk 
situations;  national  system  of  integrated 
prevention  activities,  3 1 1 24 

Youth  at  risk;  HIV  iafection  prevention. 
31530 
Immunization  levels  improvement  m  preschool 

age  group,  20826 
Injury  control  research  program  project  grants.     ^ 
1382  ^ 

Injury  control  training  and  demonstration  center, 

30909 
hiierpersonal  violence  among  youtti,  31 133 
Longitudinal  evaluations,  31 137 

Intimate  partner  violence  prevention;  comnunity 
demonstration  projects.  27879 

Lead  poisoning  of  chMren;  .St.-iic  snd 

community-based  prevention  pfigrm.  ,ind 
surveillance  of  elevated  hi.xii  icau  k»eis 
in  children.  4668 

Measles  infections  pathogenesis  and 
development  of  improved  measles 
vaccines;  primate  model.  33528 

Microbiology;  resident  postdoctoral  research 
associates  program.  31131 

National  breast  and  cervical  cancer  early 
detection  program,  19299 


Occupational  safety  and  health — 

Agricultural  disease  and  injury  research, 
education,  and  prevention  centers; 
establishment.  27079 
Asphalt  exposure  during  paving  operations; 

NIOSH  meeting.  28590 
Asphalt  exposure  during  roofing  operations; 

NIOSH  meeting.  30242 
Construction  industry;  intervention  projects. 

27354 
Education  programs,  20252 
Female  flight  attendants  reproductive 

outcomes;  NIOSH  meeting,  16102 
Metalworking  fluids,  occupational  exposure; 
recommended  standard  criteria;  NIOSH 
meeting.  19075,  19976 
Musculoskeletal  disorders  in  office  and  video 
display  terminal  work  prevention;  work 
organizations  interventions,  28875 
Noise  exposure;  recommended  standard 

criteria;  NIOSH  meeting,  29566 
Nuclear  facilities  and  energy-related 

industries  radiation  and  energy-related 
health  research  grants,  21470 
Nursing  home  worker  back  pain  and  injury; 
evaluation  of  prevention  strategies  for 
reduction;  NIOSH  meeting,  l%28. 
25226 
Occupational  noise  exposure;  recommended 

standard  criteria;  NIOSH  meeting,  25227 
Research  and  demonstration  projects,  24800 
Silicosis  prevention  in  surface  miners.  28872 
Traumatic  occupational  fatality  surveillance 
investigation  and  Intervention  activities; 
FACE  model  Implementation  al  State 
and  local  levels,  26520 
Pediatric  nutrition  State  surveillance  system; 

k'velopment.  33745 
Pubiii.  health  conference  support  program, 

192% 
Sexually  transmitted  disease  specialists;  faculty 
positions  expansion  program  in  U.S. 
schools  of  medicine.  20257 
Teen  pregnancy  prevention;  health  promotion 
disease  prevention  research  center.  293% 
Tickbome  diseases;  emerging  infections  applied 

research.  33748 
Tuberculm  skin  testing  demonstration  projects, 

27356 
Tuberculosis  patients;  counseling  and  testing  for 
HIV  infection  and  test  results  reporting, 
27356 
Tuberculosis  prevention  and  control  programs 
in  developing  countries;  effectiveness 
improvement.  30912 
Violence-related  injury  prevention  research, 
V  1 385 

lrw^Hiti^_isay  device  for  monitoring  human 
inn.jrv  meiaboliles  of  herbicide  alacMor; 
lit  »<i.>fHnent  of  direct  reading,  1938 
Mrfling^ 

\d.  mt,  I    .inn: ittee  to  Director.  1191 
ChildhixKl  Lead  Poisoning  Prevention  Advisory 

Committee.  16101 
("hildhoixi  tend  pijisoBing  prevention  program 

graniet-  unrkshop,  5001 
Clinical  LatH>r<itory  Improveinent  Advisory 

(  ommuur    S785,  22064 
iJi.ihed"   1  r<«i^i.)iion  and  Community  Control 
I'r.  .grams  iechnical  Advisory  Committee, 

Disease.  Disability,  and  Injury  Prevention  and 
Control  special  emphasis  panel.  1769, 
29104,33531 

Energy-Related  Epidemiologic  Research 
Advisory  Committee.  14786 


l^ford  Thyroid  Morbidity  Study  Advisory 

Committee.  19943 
Hospital  Infection  Control  Practices  Advisory 

Committee,  17304 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  20526 
Immunization  Practices  Advisory  Committee, 

4277,  24804 

Injury  Prevention  and  Control  Advisory 

Committee,  7110,  10585 
Injury  Research  Grant  Review  Committee, 

2515,22064 
Mine  shift  atmospheric  conditions,  respirable 

dust  sample;  public  hearing,  18158 
National  Center  for  Environmental  Health.  4278 
National  Center  for  Infectious  Diseases 

Scientific  Counselors  Board.  18146 
National  Institute  for  Occupational  Safety  and 

Health;  Scientific  Counselors  Board,  5562, 

28590 
National  Vaccine  Advisory  Committee,  1192, 

9460,  17304 
Occupational  safety  and  health  research  national 

agenda;  NIOSH  meetings,  1253,  3425, 

7264 
Prevention  of  HIV  Infection  Advisory 

Committee,  15487 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee,  1254,  4673,  9710,  14103, 

25495,28590,33119 
Savannah  River  Site  environmental  dose 

reconstruction  project — 
Public  workshops,  2515 
Tuberculosis  Elimination  Advisory  Council. 

13503 
Vessel  sanitation  program  (cruise  ship  industry), 

18147 
Vital  and  Health  Statistics  National  Committee, 

4278,  5562,  9461,  13504,  17305,  20527, 
25226 

Mine  shift  atmospheric  conditions;  respirable  dusi 

sample,  10012 
National  Center  for  Health  Statistics;  external 

cause  codes  expansion;  afjplicability  for 

morbidity  purposes — 
Chil^  and  adult  battery,  etc.,  19073     . 
National  Vaccine  Advisory  Committee; 

membership  nominations,  71 10 
Vessel  sanitation  programs;  shipbuilding 

consmiction  guidelines  for  vessels  destined 

to  call  on  U.S.  ports,  18147 

Central  Intelligence  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  1320,  16751 

Children  and  Famities  Administration 

RULES 

FamHy  violence  prevention  and  services  programs, 

6791 
PROPOSES  RULES 

Federal  regulatory  review: 
ChrW  support  enforcement  program;  required 
reporting  to  consumer  reportwg  agencies, 
".   2774 
Headman  Fellows  Program,  24467 
Head  S|»t  Program; 
Early  Head  Start  program;  performance 
standards  for  grantees  and  agencies 
providing  services  inapiementation,  17754 

NOTICES 

Agency  Information  collection  activities: 
Proposed  collection;  comment  request,  1580, 
2513,  2514,  5402.  6377,  9176,  9461,  9997, 
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10583.  10584.  1 1010.  14328.  14575. 
15076,  18746,  21473,  24940.  25680. 
27082,32827.33750.33751 
Submissiofl  for  OMB  review;  comineiK  request, 
5401,  14329,  16505,  17705.  24313.  26910, 
28212.  28866.  29566.  30242,  31 140. 
32827,32828,  33751 
Grants  and  cooperative  agreements;  availability, 
etc. 
Abandoned  infants  assistance  program  (FY 

1996).  30871 
Child  abuse  and  neglect  research, 

demoasiraiion,  and  training  and  technical 
assistance  projects,  30748 
E)evelopmental  disabilities — 
State  councils  and  protection  tnd  advocacy 
programs.  Federal  allotments,  13504 
Family  violence  prevention  and  services 
program — 
Discretionary  fiinds,  1 101 1 
Domestic  violence  and  violence  among 
intimates,  youth  education  model 
programs,  30621 
Domestic  violence  national  resource  center 
and  three  special  issue  resource  centers, 
1 1033 
Head  Stan— 

University  partnerships  and  rcsearchwiolars; 
discretionary  funds,  27885 
Runaway  and  homeless  youth  program,  5777, 

16534.17706 
Social  services  (titl^  XX)  block  grants  (FY 

19%);  Sute  allotments.  25681 
Temporary  child  care  for  children  with 

disabilities  and  crisis  nurseries  program 
(FY  19%),  30871.32900 
Medicaid: 
Welfare  reform  and  combined  welfare  reform/ 
Medicaid  demonstration  projects — 
December  (1995).  5780 
January.  5780 
February.  9177 
March,  15487 
April,  21187 
May.  29399 
Meetings: 

President's  Committee  on  Mental  Retardation, 
17706 
Organization,  functions,  and  authority  delegations: 
Child  Support  Enforcement  Office,  32443 
Regional  Offices,  five-region  "hub"  structure, 

18147 
Regional  Offices,  reorganization,  3937 
Privacy  Act 
Computer  matching  programs.  29404 

rivil  Rights  Commission 

.  N  i.  <  )SED  RULES 

Semi-armuai  agenda.  23606 

NOTICES 

Meetings;  Stale  advisory  committees: 

Alabama.  28837,  30851,  33092.  919256 

Alaska,  26498 

Arizona,  8908 

Arkansas,  4626 

California,  15766 

Connecticut,  15027 

Delaware.  30851 

District  of  Columbia,  6622 

Florida,  13852,  26874 

Ceoi^ia,  5531,  27334 

Hawaii,  30851 

Idaho,  28837 

Illinois,  6622 

Indiana,  13852 


8 


Iowa.  21156 
Kansas.  3668.  11379 
Kentucky,  13852 
Louisiana.  4626.  10313.  33093 
Maine.  11807 
Maryland.  3669 
Massachusetts.  1 1379 
Michigan,  6622.  26874 
Mississippi.  21 156 
Missouri.  18373 
Montana.  1322 
Nebraska.  15766 
Nevada,  26498 
New  Hampshire.  33093 
New  Jersey,  7773,  30852 
New  York,  16628 
North  Carolina,  7235,  33489 
North  Dakota.  18373 
Ohio.  14737 
Pennsylvania.  13853 
Rhode  Island,  32770 
South  Carolina,  7235.  30216.  33093 
South  Dakota,  4626 
Tennessee.  28838,  33093 
Utah,  7773 
Vermont,  13853 
Washington,  26498 
West  Virginia,  15027 
Wisconsin.  4626 
Wyoming,  8908,  24763 
Meetings;  Sunshine  Act,  9976,  11606,  15459, 
l%14,  26874 

Coast  Guard 

RULES 

Anchorage  regulations: 
Georgia  et  al.,  18944 
Mississippi,  1671 1 
Boating  safety: 

Inflatable  personal  flotation  devices  for 

recreational  boaters,  approval  procedures, 
13924 
Correction.  5162.  15868 
Dangerous  cargoes: 

Cargoes  compatibility;  CFR  correction,  5518 
Drawbridge  operations: 
Cahfomia,  17247,  17248 
Honda,  1524.  13098,  2%54 
Louisiana,  4886 
Massachusetts,  18946 
Michigan,  24235 
New  Jersey,  29959 
New  Yoric,  10466 
North  Carolina,  31434 
Virginia.  1714,  14970 
Washington.  7306 
Federal  regulatory  reform: 

Electrical  engineermg  requirements  for  merchant 
vessels,  28260 
Correction.  33045 
Inspected  and  uninspected  commercial  vessels 
industry  standards,  25984 
Correction,  32900 
International  Regulations  for  Preventing 
Collisions  at  Sea  (72  COLREGS);  text 
removed,  8,  10466 
Lifesaving  equipment,  25272 
Lifesaving  equipment 

Inflatable  personal  flotation  devices  for 
recreational  boaters,  standards,  13931 
Correction,  15868 
Marine  events: 
Events  requinng  permits,  written  notices,  or 
neither,  identification,  33027 
Merchant  manne  officers  and  seamen: 

Radar-observer  endorsement  for  uninspected 
towing  vessel  operators,  19859 


Tankermen  and  persons  in  charge  of  dangerous 

liquids  and  liquefied  gases  transfers; 

qualifications,  13098 
Military  personnel: 
Coast  Guard  Military  Records  Correction  Board, 

fmal  decisions  reconsideration,  24233 
Navigation  aids  on  artificial  Islands  and  fixed 
structures,  etc.: 
Uniform  State  Waterways  and  Western  Rivers 

Marking  Systems  conformance  with  U.S. 

Navigation  System,  27780 
Correction,  29449 
Offshore  supply  vessels: 

Ceriification  and  inspection;  conventional  OSVs 

and  lifeboats,  7425 
Correction,  1035 
Organization,  functions,  and  authority  delegations: 
First  and  Fifth  District  Marine  Inspection 

boundary  change  and  Captain  of  Pori  zone 

boundaries  descriptions,  21957 
Great  Lakes  pilotage  regulations;  responsibility 

transferred  to  Saint  Lawrence  Seaway 

Development  Corporation,  5720 
Headquarters  reorganization-related  technical 

amendments,  33660 
Second  and  Eighth  District  boundary  change 

and  Captain  of  Pori  zone  boundaries 

descriptions,  29958 
Penalty  provisions,  list;  appendix  removed,  18250 
Pollution: 

Facility  response  plans  and  required  pollution 

response  equipment.  7890 
Financial  responsibility  for  vessels,  9264 
Vessels  carrying  oil;  response  plans.  1052 
Ports  and  waterways  safety: 
Atlantic  Intracoastal  Waterway,  NC;  safety 

zone,  8220,  16716 
Boston  Harbor.  MA;  regulated  navigation  area. . 

26105 
Capistrano  Beach  to  San  Mateo  Point,  CA; 

safety  zone,  19841 
Chesapeake  Bay,  MD,  et  al.;  regulated 

navigation  area  during  ice  navigation 

season,  3316 
Columbia  River,  WA;  safety  zone,  18948 
Delaware  Bay,  NJ;  safety  zone,  26840 
Delaware  River  and  Delaware  Bay,  PA;  safety 

zone,  2418 
Elizabeth  and  York  Rivers,  VA;  safety  zone, 

16714 
Elizabeth  River.  Norfolk,  VA;  safety  zone, 

2%55 
Elizabeth  River,  VA;  safely  zone,  17249 
Fori  Pierce,  FL;  regulated  navigation  area,  544, 

8219 
Great  South  Bay,  Fire  Island,  NY;  safely  zone, 

21%3 
Greenwood  Lake,  NJ;  safety  zone,  24701 
Hudson  River,  Albany,  NY;  safety  zone,  28055 
Hudson  River,  NY;  safety  zone,  33672 
Lake  Erie,  Ml  and  OH;  safety  zone.  29020 
Long  Beach  Harbor,  CA;  safety  zone,  24892 
Lower  Mississippi  River;  safety  zone,  7413. 

13100 
Miami  Beach,  FL;  security  zone,  29022 
Ohio  River,  OH— 
Regulated  navigation  area.  2415 
Safety  zone,  2417 
Ohio  River,  WV;  safety  zone,  29021 
Port  of  New  Jersey  and  New  York;  safety  zone. 

24697.  24699 
Safety  zones  and  security  zones,  etc.;  list  of 

temporary  local  rules.  7071.  19192 
Sandy  Hook  Bay.  NJ;  safety  zone,  33671 
San  Francisco  Bay,  CA;  safety  zone,  2%56 
Savannah  River,  GA;  safety/security  zone. 

18949 


Smith  Creek,  NC;  safety  zone,  16717 
Southern  Florida  coastal  waters;  security  zone, 

9348 
Upper  New  York  Bay,  NY  and  NJ;  safety  zone, 

24698 
Recreational  vessels;  fees: 

Federal  regulatory  reform,  6542 
Regattas  and  marine  parades: 

American  Power  Boat  Association  Green  Bridge 

Regatta,  8216 
Annual  National  Maritime  Week  Tugboat 

Races,  16709 
Augusta  Port  Authority  Invitational  Rowing 

Regatta,  8217 
Augusta  Southern  National  Drag  Boat  Races, 

28503 
Beaufort  Water  FestivaV  28501 
Boating  Safety  Parade,  21%2 
First  Coast  Guatd  District  fireworks  displays, 

32328,33371 
First  District  local  regulations  event  notification; 

Federal  Register  publication  requirement 

eliminated.  26104 
Fori  Myers  Beach  Offshore  Grand  Prix,  28502 
Great  Lakes  Annual  Marine  Events,  5680 
Harborwalk  Boat  Race,  29019 
Harvard- Yale  Regatta,  21959 
Kennewick,  Washington,  Columbia  Unlimited 

Hydroplane  Races,  20132 
Kentucky  Drag  Boat  Association  Races,  33670 
Key  West  Super  Boat  Race,  21960 
Lake  Worth  Sunfest.  6.  17246 
Miami  Super  Boat  Race.  27782 
Newport-Bermuda  Regatta,  32331 
Newport  to  Ensenada  race,  CA,  4885 
Norfolk  Harborfest.  25149 
Opening  Day  Marine  Parade,  San  Francisco 

Bay,  14249 
Parker  500  Enduro.  8218 
(Juonset  Open  House,  26102 
River  Race  Augusta.  GA,  17841  /- 

Safety  al  Sea  Seminar.  1671 1 
San  Diego  Crew  Classic,  108% 
Seventeenth  Annual  Safety  at  Sea  Seminar, 

14025 
Suncoasl  Kilo  Run  el  al.,  32333 
Swim  the  Bay,  2610.^ 
Worid's  Fastest  Lobster  Boat  Race,  21%1 
Vessel  documentation  and  measurement: 

Vessel  rebuild  standards,  17814 
Vessel  Ideniificalion  system,  6943 
Vessels;  small  passenger  vessel  inspection  and 
certification,  864 
Correction,  20556.  24464 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Reservists  education  and  Montgomery  Gl 
Bill-Selected  Reserve;  educational 
assistance  awards  commencing  dates, 
11310,29297.29481 

PROPOSED  RULES 

Anchorage  regulations: 
New  Yorii,  11356 
South  Carolina.  17861 
Boating  safety: 

Boats  and  associated  equipment — 
Propeller  guards  on  houseboats  and  other 
displacement-type  recreational  vessels. 
mandatory  requirements;  propeller-strike 
incidents  reduction.  13123 
Drawbridge  operations: 
Florida,  6803 

Uuisiana.  15437,  18532.  19223 
New  Jersey,  31881 
New  York,  22002 
North  Carolina.  1725 


Oregon.  16736 
Washington,  6588,  6589 
Washington.  DC.  709 
Federal  regulatory  review: 
Electrical  engineering  requirements  for  merchant 

vessels,  4132.  7090 
Con-ectlon.  7050.  8539 
International  Conventions  on  Standards  of 

Traming,  Certification  and  Watchkeeping  for 
Seafarers  1978  (STCW); 
Licensing,  documentation,  and  manning,  13284 
Public  meetings,  15438 
Merchant  marine  officers  and  seamen: 

Maritime  training  course  approval  process; 

meeting,  16749 
Shipment  and  discharge  of  merchant  mariners; 

Federal  regulatory  review,  137% 
Towing  vessels;  manning  and  licensing 

requirements  for  officers,  31332 
Navigation  aids  on  artificial  islands  and  fixed 
stnictures.  etc.: 
International  Association  of  Lighthouse 

Authorities;  conformance,  708,  13472 
Withdrawn,  26857 
Uniform  Slate  Waterways  and  Western  Rivers 

Marking  Systems,  elimination;  and 

conformance  with  U.S.  Aids  to  Navigation 

System;  Federal  regulatory  review,  13470 
Pollution:  -t* 

Existing  tank  vessels  without  double  hullsy 

structural  and  operational  measures  to 

reduce  oil  spills,  correction,  6334.  6590 
Tank  vessel  or  marine  transportation  related 

facility  response  plans;  hazardous 

substances  response  equipment.  20084 
Ports  and  waterways  safety: 
Arrivals,  departures,  and  certain  dangerous 

cargoes;  advance  notice,  1 1 83 
Chelsea  River.  MA;  safety  zone.  2461 
Columbia  River.  WA;  safety  zone,  4945 
Elizabeth  and  York  Rivers,  VA;  safety  zone, 

10493 
Lake  Erie;  safety  zone,  16886 
San  Diego  Bay,  CA;  security  zone,  25838 
Savannah  River  et  al.,  GA;  security  and  safety^  - 

zones.  136.  6178 
Tampa  Bay,  Hillsborough  Bay  and  approaches. 

FL:  safety  zone.  14518 
Regattas  and  marine  parades: 

Augusta  Southern  National  Drag  Boat  Races. 

16885 
Beaufort  Water  Festival.  17269 
Connecticut  River  Raft  Race.  21998 
Detroit  Grand  Prix.  8229 
Festival  on  the  Fourth  Celebration;  Charleston, 

SC,  19003 
First  Coast  Guard  District  fireworks  displays, 

25835 
First  District  local  regulations  event  notification; 

Federal  Register  publication  requirement 

eliminated.  1 1796 
Fort  Myers  Beach  Offshore  Grand  Prix,  1 1354 
H.irborwalk  Boat  Race,  131 19 
Idle  Hour  South  Channel  Challenge.  17270 
Miami  Super  Boat  Race.  13122 
National  Maritime  Week  Tugboat  Races, 

annual.  1182 
Newport-Bermuda  Regatta.  21999 
Permits,  notices,  etc.;  Federal  regulatory  review, 

16732 
Provincetown  Harbor  Swim  for  Life,  1 1352 
River  Race  Augusta.  13120 
Searsport  Lobster  Boat  R.ices,  22001 
Suncoast  Kilo  Run  et  al ,  19220 
Swim  Buzzards  Bay  Day,  201% 
Swim  the  Bay.  I  1353 


Coast  Guard 

'inter  Harbor  Lobster  Boat  Race,  ME.  7089 
World's  Fastest  Lobster  Boat  Race,  8227 
Vessels;  small  passenger  inspection  and 
certification 
Public  meetings,  6%1 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  2485 1 , 

25262 
Submission  for  OMB  review;  comment  request. 
-  -     24346 

Coinmitlees;  establishment,  renewal,  termination, 
etc.: 
Chemical  Transportation  Advisory  Committee; 

membership.  3758 
Ccastal  Zone  Area  Committees.  3519 
Coinmercial  Fishing  Industry  Vessel  Advisory 

Committee,  15555 
Cook  Inlet  Regional  Citizens'  Advisory 

Council,  16518,  32883 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee,  26245 
National  Offshore  Safely  Advisory  Committee. 

15555 
Prince  William  Sound  Regional  Citizens' 
Advisory  Council.  191 10 
Emergency  response  plans: 

National  Response  Team's  integrated 

.  contingency  plan  guidance;  availability, 
28642 
Environmental  statements;  availability,- etc.: 
Coast  Guard  activities  along  U.S.  Atlantic  coast. 

14590 
Differential  global  positioning  systems — 
Geiger  Key.  FL.  29786 
Meetings: 
Chemical  Transportation  Advisory  Committee. 

3759.  15556 
Civil  GPS  Service  Interface  Committee,  8701 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee.  8701 
Houston/Galveston  Navigation  Safety  Advisory 

Committee.  11233.  11234 
Industry  Day,  Eighth  Coast  Guard  District,  8324 
Industry  Day,  Second  Coast  Guard  District. 

5829 
Lower  Mississippi  River  Waterway  Safely  . 

Advisory  Committee.  571 
Merchant  Marine  Personnel  Advisory 

Commillee.  18188 
Merchant  Vessel  Personnel  Advisory 

Commillee.  4509 
National  Boating  Safely' Advisory  Council, 

13225 
National  Offshore  Safety  Advisory  Committee, 

8701 
Navigation  Safety  Advisory  Council.  13225 
Towing  Safety  Advisory  Committee.  3759 
National  Environmental  Policy  Act: 

Categorical  exclusions;  agency  procedures 
Regatta  and  manne  parade  events;  permits, 
etc..  13563 
National  preparedness  for  response  exercise 

program;  exercise  schedule,  workshop.  ;uid 
guidelines  and  training  elements  availability. 
2568  ' 

Oil  spill  removal  organization  classification 
process 
Guidelines.  307! 
Organization,  functions,  and  authority  delegations: 
Agency  headquarters  docket  f:u:ility's  opening 
hours  and  copying  fee  schedule,  33164 
Reporis;  availability,  etc.: 

Prevention  through  people  quality  .iciion  team 

■  report,  human  error  focus.  6283 
Tank  vessel  design.  conslructioi1?vand  openilion 
under  1990  Oil  Pollution  Acl\l8457 
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Vessels  in  distress,  emergency  response: 
OlyntpK  Coast  Marine  Sanctuary  and  Strait  of 
Juan  de  Fuca,  international  pnvale  sector 
tug-of-opportunity  system  plan,  15154 
Waterfront  facilities;  marine  oil  or  hazardous 
material  transfer  pipeline  testing.  2 1 52 1 
Water  pollution  control: 

Clean  Water  Act;  class  II  administrative  penalty 
assessments — 
Greenhill  Petroleum  Coip.  et  al..  1661 
Shell  Offshore  Inc.  et  al..  1662 
Waxier  Towing  Co..  Inc..  19329 

(    iinnierce  Department 

Ste  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  Intetnational  Trade  Administration 

See  Minority  Business  Development  Ager 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Admmisiration 
See  National  Technical  Information  Service 
See  National  Telecommunications  and  Information 

Admmistralion 
See  Patent  and  Trademark  Ofllce 
S«^,J6cRnology  Administration 
'^fX^ravel  and  Tourism  Administration 

KULES 

Cost  principles  for  state,  local  and  tribal 
governments  (OMB  A-87).  26095     * 

PROPOSED  RULES  ^^^ 

Freedom  of  Information  Act;  iroplcAKntanoa. 

6585 
Privacy  Act.  implementation.  6585 
Serai-annual  agenda.  22806 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request.  1 4552 
Submission  for  OMB  review;  comment  request. 
4762.  8909.  9424.  9976.  10561,  1 1808. 
14737.  14739.  15215.  15459.  20213. 
20513.  22017.  24479,  25187,  26156. 
26875.  27334.  28838.  30591.  30592 
Reduction  in  Force  procedures: 

U.S.  Travel  and  Tourism  Administration; 
foreign  services  officers.  7235 
Unfunded  Mandates  Reform  Act. 

intergovernmental  consultation;  policy 
statement.  5531 
Voting  age  population;  1995  census  count.  15460, 
18650 

Commercial  Space  Transportation 
Office 

NOTICES 

Environmental  siaiemenis,  notice  of  intent: 
Commercial  expendable  launch  vehicle  « 

operations.  763 

Commission  of  Fine  Arts 

NOTICES 

Grants  and  cooperative  agreements,  availability, 
etc.: 
National  Capital  Arts  and  Cultural  Affairs 
Program.  2233 
Meetings.  1749,  7005,9734.  18629.  29137 

Commission  on  Immigration  Re^rm 

NOTICES 

Meetings.  18122 


Commission  on  Protecting  and 
Reducing  Government  Secrecy 

NOTICES 

Meetings,  19909 

Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely 
Disabled 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1565 
Submission  for  OMB  review;  comment  request. 
15223 
Procurement  list;  additions  and  deletions.  407. 
1361,  1362.  2493.  2494.  3910.  4961.  4%2. 
6233.  6234.  6976.  6977.  8044.  9438.  10732. 
10733,  1 1810.  11811.  14087.  14297.  15224. 
16240.  17280.  17281.  18570.  19052.  19908, 
21444.  21445.  22026,  24920.  24921.  26166. 
26167.  27338.  27339.  29080.  29081.  30223. 
31927.31928.33708.33710 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Bulgaria,  29356 

China,  24919,  30597 

Colombia.  1358 

Costa  Rica.  3002.  1 1810.  31992 

Dominican  Republic.  1359.  24292.  31992. 
33792 

El  Salvador.  18383 

Fiji.  3003.  15925 

Guatemala.  28183.30046 

India.  16760.  18722 

Indonesia.  1 1614.  29357 

Jamaica,  1360,  30047 

Korea,  24291 

Uos,  1749 

Macedonia,  26165 

Malaysia.  29538 

Mexico.  8043 

Myanmar.  18383 

Nepal.  30598,  31993 

Oman.  1361 

Pakistan.  6353.  16761.24291 

Philippines.  1 1615.  30047 

Poland,  10564 

Qatar.  15925 

Romania.  4627 

Slovak  Republic.  24293 

Sri  Lanka.  10992.  29357 

Taiwan.  3004.  30048 

Thailand.  28183  "^^^ 

United  Arab  Emirates.  9982.  16761.  24290. 
33792 
Country  of  origin  on-site  verification  for  textiles 

and  textile  prtxlucls.  33793 
Export  visa  requirements;  ccriification,  waivers, 
etc.: 

Pakistan.  25847 

Poland.  1564 
Special  access  and  special  regime  programs; 
participation  denial: 

Gator  of  Florida.  7493 
Textile  and  apparel  categories: 

Correlation  with  U.S.  Harmonized  Tariff 
Schedule.  5537,  24293 

Visa  and  quota  requirements;  exemptions — 
Fashion  samples.  4418 
Textile  consultation,  review  of  trade: 

El  Salvador.  16762 


Ukraine,  17279 
Commodity  Credit  Corporation 

RULES 

Federal  regulatory  reform: 

Noncommercial  Risk  Assurance  Program,  etc.; 
elimination,  8207 
'  Loan  and  purchase  programs: 

Emergency  livestock  assistance  regulations; 

redesignation,  32643 
Foreign  markets  for  agricultural  commodities; 
development  agreements;  correction,  3548, 
32644 
Reimbursement  requirement.  24205 
Grains  and  similarly  handled  commodities — 
Wheat  and  feed  grains;  maturing  1 994  and 
subsequent  crop  year  price  suppori  loans; 
extension,  11514 
Price  support  levels — 
Sugar;  cane  and  beet  (1995  crop),  15881 
Tobacco,  33303 

PROPOSED  RULES 

Loan  and  purchase  programs: 

Foreign  markets  for  agricultural  commodities; 
development  agreements — 
Reimbursement  requirement,  704 
Price  support  levels — 

Tobacco  (nested),  5317 
Upland  cotton;  user  marketing  certificate 
program 
Rate-setting  method  change,  10289 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  Tequest,  3900, 
24914 
Feed  grain  donations: 
Three  Affiliated  Tribes  of  Fort  Berthold  Indian 
R'eservation.  ND.  24914 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Market  promotion  program.  1316 
Meetings;  Sunshine  Act.  2334 
Organization,  functions,  and  authority  delegations: 
Bylaws,  14285 

Commodity  Futures  Trading 
Commission 

RULES 

Commodity  Exchange  Act; 

Futures  commission  merchants  and  introducing 
brokers,  early  warning  reporting 
requirements,  minimum  financial 
requirements,  etc..  19177 
Contract  market  designation  applications,  leverage 
commodity  registration,  etc.;  fee  schedule. 
19830 
Domestic  exchange-traded  commodity  option 
transactions: 
Futures  commission  merchants;  disciplinary 
actions  notification  requirement.  2719 
Ethics  training  for  registrants.  20127 

Correction.  26253 
Foreign  futures  and  options  transactions: 
Authorization  requirement  prior  to  sale  of 

foreign  exchange-traded  options  in  United 
States.  10891 
Singapore  International  Monetary  Exchange 
Limited — 
Nikkei  3(X)  stock  index  futures  contract.  1709 
Tokyo  Grain  Exchange.  2717 
Organization,  functions,  and  authority  delegations: 
Director.  Enforcement  Division,  et  al.,  1708 
Proceedings  Office,  Director  et  al.,  21954 
Reporting  requirements: 

Futures  commission  merchants,  contract  market 
members,  and  foreign  brokers,  6310 
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Telemarketing  and  Consumer  Fraud  and  Abuse 
Prevention  Act: 
Telemarketing  rules;  determination,  32323 

PROPOSED  RULES 

Commodity  Exchange  Act: 

Futures  commission  merchants  and  introducing 
brokers,  financial  reporting  and  debt-equity 
ratio  requirements.  7080 
Contract  markets: 
Trading  cards  and  trading  records;  correction 
of  erroneous  information;  procedures. 
28806 
Futures  Trading  Practices  Act: 

Voting  by  interested  members  of  self-regulatory 
organization  governing  boards  and 
committees;  broker  association  membership 
disclosure.  19869 
Semi-annual  agenda.  2.3926 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  20515. 

31928 
Submission  for  OMB  review;  comment  request, 
3674.  20808.31928.  32428 
Committees;  establishment,  renewal,  termination, 
etc.: 
CFTC-State  Cooperation  Advisory  Committee, 
10733 
Contract  market  proposals: 
Chicago  Board  of  Trade — 

CBOT  Argentina  Brady  Bond  Index.  4628 
CBOT  Brazil  Brady  Bond  Index.  4418 
Diammonium  phosphate  and  anhydrous 

ammonia  futures.  1750 
London  International  Financial  Futures  and 
Options  Exchange  training  and  clearing 
link.  16899 
U.K.  futures  and  contract  options.  1 857 1 
Yield  curve  spread  futures.  3674 
Chicago  Mercantile  Exchange — 

Brazilian  "C"  Brady  Bonds,  etc..  5386 
CME  Argentine  Brady  Bond  Index,  etc..  2803 
Deutsch  mark-French  franc.  -Italian  lira. 
-Spanish  peso  and  -Swedish  krona; 
currency  cross-rates.  346 
GLOBEX  foreign  exchange  facility; 

establishment.  %78 
GLOBEX  terminals  access  for  commodity 
trading  advisors;  pilot  program,  etc.. 
21162 
Mexican  Stock  Exchange  Prices  and  Quotes 

Index;  futures  and  options.  8578 
Oriented  Strand  Board  futures  and  futures 

options.  30861 
Taiwan  Stock  Index.  25636 
Chicago  Mercantile  Exchang — 

Nasdaq  100  Index,  2233  j 
Coffee,  Sugar  &  Cocoa  Ex^ange — 

White  sugar,  9147.  10323 
MidAmerica  Commodity  Exchange — 

Mexican  peso  futures.  20244 
Minneapolis  Grain  Exchange — 

Barley.  10992 
New  York  Futures  Exchange — 

British  pound.  Deutsche  mark.  Japanese  yen 
and  Swiss  franc.  11615 
New  York  Mercantile  Exchange — 
Alberta  natural  gas  futures  and  options 

contracts.  25847 
New  York  Harbor  No.  2  heating  oil  futures, 

22026 
Silver  futures,  29358 
Meetings: 

Agricultural  Advisory  Committee,  17881 
CFTC-State  Cooperation  .Advisory  Committee, 
21163,  25210 


Risk  management  practices  and  internal 
controls;  interactive  symposium,  30861 
Meetings;  Sunshine  Act,  230,  1819,  4520,  5605, 
6295.9149,  13157,  15926,  19612,256.36. 
25637.  27867.  30224 
Privacy  Act: 

Systems  of  records,  I%I3 

Comniiiiiitv  Development  Financial 

lii.suiutions  Fund 

RULES 

Bank  enterprise  award  program: 

Comment  period  extended,  1699 
Community  development  financial  institutions 
program: 

Comment  period  extended,  1699 

Correction.  7690 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Community  Development  Advisory  Board,  1203 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bank  enterprise  award  program.  1 1081 

Application  date  extended.  1204 
Community  development  financial  institutions 
program,  1 1081 
Application  date  extended,  1204 
Meetings: 
Community  Development  Advisory  Board,  1203 

Community  Services  Office 

NOTlCl':S 

Grants  and  cooperative  agreements;  availability, 
etc.; 
Community  food  and  nutrition  program,  25342 
Community  Services  Office  discretionary 

program.  16318 
Developmental  disabilities — 

Projects  of  national  significance.  16253 
Low-income  individuals  job  opportunities 

program;  (demonstration  projects).  27950 
National  youth  sports  program  (FY  1996).  8942 
Training,  technical  assistance,  and  capacity 
building  program,  16850 
State  median  income  estimates  for  four-person 
families  (FY  1997).  11212 

CompiKiikr  .)!  iiie  Currency 

RULES 

Community  Reinvestment  Act  regulations,  21362 
Federal  branches  and  agencies  of  foreign  banks: 
International  operations  of  national  and  foreign 
banks,  19524 
Federal  regulatory  review: 

Minimum  security  devices  and  procedures, 
suspicious  activities  reporting  and  bank 
secrecy  compliance  program,  4332 
Real  estate  lending  and  appraisals,  I  i  294 
Interpretive  rulings;  revision,  etc.,  4849 
Practice  and  procedure: 

Uniform  and  local  rules,  20330 
Risk-based  capital: 
Capital  adequacy  guidelines 
Correction.  1273 

PROPOSED  RULES 

Government  securities  sales  practices: 

Banks'  conduct  of  business  as  government 
securities  brokers  or  dealers;  standards. 
18470 
Risk-based  capital: 

Market  risk;  internal  models  backtesting,  9114 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  20551 


Submission  for  OMB  review;  comment  request. 
3764,4514 
Lobbying  Disclosure  Act  of  1995: 

Covered  executive  branch  officials;  list,  14851 
National  banks: 

Independent  regulatory  appeal^ process 

guidelines.  7042 
Preemption  determinations — 
Low-cost  or  consumer  checking  accounts  by 
Stale  depositories.  4515 
Organization,  functions,  and  authority  delegations: 

Comptroller;  order  of  succession,  24531 
Pnictia;  and  procedure: 

Interest  rate  risk  management;  policy  statement, 
33166 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  final  rc-port  for  FY  1996 

transmittal  to  Congress  and  OMB.  1 145 
Sequestration  preview  report  for  FY  1997 
transmittal  to  Congrc-ss  and  OMB.  10734 

Consumer  Product  Safety 
Commission 

RULES 

Flammable  Fabrics  Act: 
Children's  sleepwear  (Sizes  0-6X)  Hammability 

standards;  revoked.  1115 
Children's  sleepwear  (Sizes  7-14)  Hammability 
standards;  revoked.  1116 
Hazardous  substances: 
Charcoal  intended  for  cooking  or  heating,  retail 
containers;  labeling  requirements.  19818 
Correction.  33175 
Multiple  tube  mine  and  shell  fireworks'dcvlces; 
stability  performance  lest  rcquircment. 
13084.26096 
Connection.  18245 
Noncomplying.  misbranded.  or  banned  products, 
export: 
Policy  statement  and  procedures,  consolidation, 
29646 
Organization,  functions,  and  authority  delegations: 
Directorate  for  Engineering  Sciences  et  al..  1 707 

PROPOSED  RULES 

Consumer  Product  Safety  Act: 

Mti^ii-purpose  lighters;  child-resistaal  standard. 
)  20503 
Semi-4nnual  agenda,  23932 

NOTICF>S 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1363, 

3373,  5537.  5987.  10731.  14557 
Submission  for  OMB  review.  25637 
Agenda  and  priorities  (FY  1998);  public  hearing. 

25848  / 

Carbon  monoxide  detectors;  public  hearings.  2233 
Meetings: 

Small  business  conference.  19262         ^ 
Meetings;  Sunshine  Act.  2868.  5063.  5838.  641 1. 
8579.  10993,  12060.  13853.  17689.  18384. 
24763.  26505,  31090.  33715 
Settlement  agreements: 

Burlington  Coat  Factory  Warehouse  Corp., 

26505 
National  Media  Corp..  30049 
Premier  Promotions  &  Marketing.  Inc..  .30224 
Sandy  Slarkman  Co..  25848 
Singer  Sewing  Co..  10735 
SKR  Resources,  Inc.,  11.382 
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Taito  Amenca  Corp.,  1 1384 

{  (xiptT  me  State  Research, 

I  (111.  ition,  and  Extension  Service 

RULE^ 

Grants 

Range  land  research  programs;  administrative 

provisions.  2T752 
Small  business  innovation  research  grants 

rogram.  administrative  provisions,  25366 

Grants  and  cooperative  agreements;  availability, 
etc. 
Agricultural  telecommunications  program  (FY 

1996).  32282 
Rangeland  research  program  (FY  1996),  96 
SmaJI  business  innovation  research  program, 
32628 
Meetings: 
Committee  of  Nine.  15459 

Cancellation,  20210 
FntTstrv  Research  Advisory  Council,  15024 

<  "p\  nyht  Office,  Library  of  Congress 

K.U^  J 

Clamis  registration: 

Copyright  claims  registrability  of  pictorul. 
graphic,  and  sculptural  works  for  which 
design  patent  has  been  issued;  correction, 
5445 
Digital  audio  recording  technology  (DART); 
^laiemenis  of  account,  venflcation,  30808 

rWnfN  isKD  RULES 
V  aiie  (...(iipulsory  license: 

Open  video  systems  of  telephone  companies; 
eligibility  threshold,  20197,  27322 
Correction.  22084 
Copyright  claims;  group  registration  of 

photographs,  2463 
Procedures  and  services: 
Copyright  claims,  group  registration  of 
photographs,  28829 
Correction.  33052 
Sound  recordings,  publicly  performed,  of 

noncxempt  subscription  transmissions;  notice 
and  recordkeepmg,  22004 

NOTICES 

Cable  compulsory  license  royalty  rales  adjustment; 

negotiation  period,  1 1896 
Cable  royalty  funds  for  1990,  1991,  and  1992; 

distribution  proceedings.  6040 
Copyright  arbitration  royalty  panels,  arbitrator 

names  list,  5410 
Satellite  earner  compulsory  license WoValty  rale 
adjustment  negotiation  penod.  piii  wnniinjjji^ 
discovery  schedule.  29573 
Uruguay  Round  Agreements  Act  (URAA): 
Copyright  restoration  of  certain  Berne 

Convention  and  World  Trade  Organization 
works,  19372 


<    >r  IX I  ration  for  National  and 
*    immunity  Service 

i'KiitlistD  RULES 

Semi-annual  agenda,  23608 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection;  comment  request.  16628k       (U'ruguay  Round  Agreements  Act  (URAA) 

-tOlOA     trticn     l/v-ll^  ^^^''        n r  : .-     rr • 


28184,  29359.  30226 
Submission  for  OMB  review;  comment  request, 
24481 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels.  14558 


Grants  and  cooperative  agreements,  availability, 
etc.: 
AmeriCorps*  programs — 
National  Civilian  Community  Corps: 
collaboration  availability.  3675 
Slate  commissions  u^ning  and  technical 
assistance.  5987 
Learn  and  Serve  America — 

K-12  school-based  and  community-based 
programs.  20808 
Hearings,  1897,  24919 
Meetings;  Sunshine  Act.  1819.  28184 

Council  on  Environmental  Quality 

NOTICES 

Endangered  Species  Act  exemption;  aiuiual  report 
availability,  8569 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  reduced  rate, 
etc. 
Reusable  shipping  devices  arriving  from  Canada 

or  Mexico,  treatment.  7987 
Steel  products  entry  requirements  interim 

amendments;  removal.  24887 
U.S. -Canada  Free-Trade  Agreement;  effects  of 
North  American  Free  Trade  Agreement 
(NAFTA)  implemcnuiion.  19834 
Customs  b9Bds: 

Warehottse  withdrawals;  aircraft  turbine  fuel; 
pipeline  transportation.  6772 
DesignalMl  public  international  organizations;  list 

changes.  3569 
Freedom  of  Information  Act;  implementation, 

19835 
Merchandise,  special  classes: 
Foreign  Assets  Control  Office  regulations; 

enforcement,  24888 
Toshiba  Machine  Co.  and  Kongsberg  Trading 

Co.;  sanctions,  obsolete  provisions 
*        removed,  28500 
North  American  Free  Trade  Agreement  (NAFTA): 
Country  of  origin  of  a  good,  rules  for 

determining.  28932 
Duty  deferral  programs;  collection  and  waiver 
or  reduction  of  duty,  2908 
Correction,  61 10 
Implementation;  correction,  1829 
Organization  and  functions;  field  organization, 
ports  of  entry,  etc.: 
International  airport  status  for  customs  services 
and  ports  of  entry  for  aliens  arriving  by 
aircraft — 
Eagle  Pass  Municipal  Auport,  TX;  status 

revocation,  25777 
Maverick  County  Airport.  TX.  designation, 
25777 
Organizations  and  functions;  field  organization, 
ports  of  entry,  etc.: 
International  Criminal  Police  Organization 
(INTERPOL);  port  of  entry  designation, 
9638 
Recordkeeping,  mspection,  search,  and  seizure: 
Search  warrants,  officer  authority,  restrictions 
/  removed.  258 
Reporting  and  recordkeeping  requirements: 
i;u$toms  entry  processing,  streamlining 
(P  Correction.  31394 


Beef  imports,  tanff-rate  quota  implementation; 

export  cemficatrs.  3569 
Textilesvind  textile  products;  country  of  origin 

(^termination       \ 
Marking  exceplioiiSr-3^24 


Vessels  in  foreign  and  domestic  trades: 
Preliminary  vessel  entry  and  permits  to  lade 

and  unlade,  2412 
Vessels,  vehicles,  and  individuals;  reporting 
requirements 
Correction,  3568 

PROPOSED  RULES 

Centralized  examination  stations: 

Felony  indictment;  operations  suspension  or 
permanent  revocation.  1877 
Customs  bonds: 

Duty-free  stores^se  of  inventory  control  and 
reco^)(eit^ing  requirements;  relief.  28808 
Merchandiser^xafhination,  sampling,  and  testing: 
[)etention  procedures  for  merchandise 

undergoing  extended  examination,  28522 
Organization  and  functions;  field  organjution, 
ports  of  entry,  etc.: 
Columbus,  OH;  port  limits  extension,  8001, 

19880 
Sanfofd.  FL;  port  of  entry  designation,  30552 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  76, 
3081-3085,  7576-7580,  18640-18646, 
29795-29797 
Automated  Broker  Interface  system: 

Electronic  protest  filing;  automation  test,  3086 
Automation  program  test:,  21534 
Reconciliation  prototype,  21534 
Remote  location  filing,  7300 
Coimtry  of  origin  marking: 

Textiles  and  textile  products.  29797 
Wearing  apparel,  3763 
Imported  glassware;  tarift'  classification  guidelines, 

223 
Information  dissemination: 
CD-ROM  and  Internet  formats;  microfiche 

elimination,  comment  request.  6892,  13228 
Intellectual  property  nghts  information;  trademark 
and  copyright  recordations;  paperless 
notification,  573 
IRS  interest  rate  used  in  calculating  interest  on 

overdue  accounts  and  refiinds,  16286,  30667 
Merchandise,  special  classes: 
China,  importation  of  convict,  forced,  or 
indentured  labor  made  goods — 
Tianjin  Malleable  Iron  Factory,  17956 
Petitions  by  domestic  interested  parties: 
Ceramic  sanitary  ware  made  in  Mexico,  tariff 
classification,  9521 
Petroleum  refineries  in  foreign  trade  subzones; 
attribution  schedule: 
Valero  Refining  Co.,  28639 
Quota  status  reports;  change  in  issuance,  29166 
Sleepwear  separates;  inconsistent  modification 

tariff  classification,  77 
Tariff  rate  quotas: 

Tuna  fish,  21537 
Textile  headbands,  ponytail  holders,  and 

"scrunchies";  tariff  classification,  10841 
Trade  name  recordation  applications:  , 

MegaToys,  2573,  17752  1 

OMI  Industries,  Inc..  14851  } 

Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment 
niles;  list.  14204 

Defense  Department 

See  Air  Force  Department 

See  Army  [)epartment 

See  Defense  Information  Systems  Agency 

See  Defense  Investigative  Service 

See  Defense  Logistics  Agency 

See  Defense  Mapping  Agency 


See  Engineers  Corps 
See  National  Communications  System 
See  Navy  Department 

See  Uniformed  Services  University  of  the  Health 
Sciences 

RULES 

Acquisition  regulations: 
Ball  and  roller  bearings,  non-domestic.  10899 
Commercial  vehicles  and  equipment  leasing, 

16879 

Contract  cost  principles  and  procedures — 

Compensation  for  personal  services 

reimbursement,  7077        / 

Direct  submission  of  interim  vou^ers  to 

disbursing  office.  25409 
External  restructuring  costs  associated  with 

business  combinations;  reimbursement, 

16881 
Foreign  acquisition — 

Designated  countries  list;  Sirgapore.  16880 
Military  sales  costing  basis.  18987 
General  Agreement  on  Tariffs  and  Trade 

(GATT);  implementation.  130 
Higher  education  institutions  with  anti-ROTC 

policy.  25408 
Indirect  costs;  private  sector  reimbursement, 

21973 
Justification  and  approval  thresholds.  10285 
Miller  Act  bond  requirements;  alternatives,  3600 
Miscellaneous  amendments.  7739 

Correction,  9532,  18195 
Naval  vessel  components,  13106 

Correction,  16287 
Small  disadvantaged  business  concerns,  18686 
Collection  from  third  party  payers  of  reasonable 
costs  of  healthcare  services: 
TRICARE  resource  sharing  agreements,  6541 
Contracting: 
Contractors  receiving  contract  awards  ($10 

million  or  more),  16704 
Domestic  Dependent  Elementary  and  Secondary 
Schools: 
Elected  school  boards;  establishment  and 

operation  policies  and  procedures,  271 
Federal  Acquisition  Regulation  (FAR): 
Accounting  guide  availability,  2640 
Alternative  dispute  resolution  and  Federal 

Courts  Administration  Act.  31658 
Armed  Services  Pricing  Manual,  replacement, 

31620 
Caribbean  Basin  countries,  31649 
Child  care  services,  31660 
Circular  90-37;  introduction  and  summary,  2626 
Circular  90-39;  introduction  and  summary, 

31612 
Claims  assignment,  18920 
Contract  award;  sealed  bidding;  construction, 

31663 
Contract  cost  principles  and  procedures;  agency 

supplements,  31655 
Contractors'  purchasing  systems  reviews  and 

subcontractor  consent,  2641 
Contract  qualific.itions;  unfair  trade  practices; 

made  in  America  labels,  263 1 
Convict  labor  use.  31643 
Cost  accounting  standards;  interest  rate  clause 

revisions,  18921 
Cost  Accounting  Standards  Board  regulations 

applicable  to  educational  institutions, 

18916 
Debarment  and  suspension  certificate;  tax 

evasion,  2632 
Defense  Production  Act  amendments.  31659 
Double-sided  copying  on  recycled  paper,  31616 
Existing  contracts  modification,  18915 
Field  pricing  support  request,  2634 


Fluctuating  exchange  rates,  31650 
Inherently  governmental  functions,  2627 
Inspection  clauses;  fixed  price,  31665 
Insurance;  liability  to  third  persons.  263^ 
Irrevocable  letters  of  credit  and  alternatives  to 

Miller  Act^bonds.  31651 
Javits-Wagner-O'Day  program,  2630 
Justification  and  approval  thresholds,  31618 
Legislative  lobbying  costs,  31656 
Master  subcontracting  plans.  31642 
Mentor-prolege  program,  2637 
Miscellaneous  amendments;  streamlining,  18914 
National  Industrial  Security  Program  Operating 

Manual,  31617 
Nonallowability  of  excise  taxes  on 

nondeductible  contributions  to  deferred 
compensation  plans,  2641 
Nonprofit  institutions  clause  prescription,  2633 
North  American  Free  Trade  Agreement 
■>  Implementation  Act;  Implementation, 

31646  \ 

Overhead  should-cost  reviews,  2635 
Ozone  depleting  substances;  items  containing, 

using  or  manufactured  with,  3 1 645 
Postponement  of  bid  openings  or  closing  dates, 

31619 
Predetermined  indirect  cost  rates,  3 1 62 1 
Prompt  payment  overseas,  31658 
Quality  assurance  actions;  electronic  screening, 

31661 
Quality  assurance  nonconformances,  31662 
Quick-closeout  procedures,  31660 
Records  retention,  31655 
Small  Business  Administration;  authority  to 
issue  certificate  of  competency 
determinations,  2636 
Small  business  competitiveness  demonstration 

program,  31643 
Small  business  innovation  research  program 

rights  in  data,  3 1664 
Small  business  size  standards,  31622 
Solicitation  provisions;  contract  clauses,  31663 
Subcontracting  plans,  2638 
Subcontract  proposal  audits,  2634 
Termination  for  convenience,  31665 
Travel  costs,  31657 

U.S.  and  European  Economic  Community; 
memorandum  of  understanding; 
government  procurement  and  sanctions 
imposed  on  European  Community,  31618 
Uruguay  Round  Agreement  Act  (URAA), 
General  Agreement  on  Tariffs  and  Trade 
(GATT);  Implementation,  2454,  31646 
Freedom  of  Information  Act: 

Defense  Contract  Audit  Agency.  4885 
Contractor  alpha  listing;  discontinuance,  5510 
Gifts  from  foreign  governments:  CFR  part 

removed.  26102 
Grants: 

Military  recruiting  on  campus,  9344 
Military  recruiting  at  institutions  of  higher 

education,  9346 
Organization,  functions,  and  authority  delegations: 
Assistants  to  Secretaries  of  Defense  for  Public 
Affairs  and  Atomic  Energy  organizational 
charters;  CFR  parts  removed,  18083 
Personnel: 

Conduct  on  Pentagon  Reservation,  541 
Privacy  Act;  Implementation,  2916,  3813,  25561 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  assistance  test  program;  rates 

payable  increase,  28753 
Post-Vlemam  era  veterans'  educational 

assistance  program;  flight  training,  etc., 
1525,7217,  29028 
Reservists  education  and  Montgomery  GI 
Bill-Sclecled  Reserve;  educational 
assistance  awards  commencing  dates, 
'      11310.29297,29481 


Defense 

PROPOSED  RULES 

Acquisition  regulations: 
Contract  financing,  1889 
Government  property;  rental  charges 

determination  class  deviation,  24473 
Government  Property  Rewrite  Team — 

Public  meetings,  27851 
U.S.  European  Command  (EUCOM) 
supplement,  31490 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Individual  case  management,  339 
Federal  Acquisition  Regulation  (FAR):  . 
Commercial  items  contracts  and  subcontracts; 
cost  accounting  standards  exemption, 
32312 
Contracting  by  negotiation — 
Competitive  range  determinations;  withdrawn, 
14944 
Contractor  acquisition  of  ADPE;  withdrawn, 

14944 
Contractor  overhead  certification,  14216 
Contractor  selection  process;  past  performance 
information  use  requirements;  withdrawn, 
^    14944 
Gontracts,  fixed-priced;  performance  incentives, 

1'    ^'^^ 

fioists  related  to  legal/other  proceedings,  31790 

Defense  Authorization  Act;  implementation, 

6760 

Drug-free  workplace;  certification  requirements, 

31814 

Employee  stock  ownership  plans — 

Comment  period  extension,  234 

Evaluation  factors;  withdrawn,  14944 

Federal  Acquisition  Streamlining  Act  of  1994; 

implementation — 

Commercially  available  off-the-shelf  item 

acquisition,  22010 

Final  indirect  cost  rates,  26766 

Foreign  purchases;  restrictions,  6910 

Foreign  selling  costs,  31800 

Historically  black  colleges  and  universities/ 

minority  institutions;  collection  of  award 

data,  31792 

Independent  research  and  development/bid  and 

proposal  in  cooperative  arrangements, 

31796 

Late  bid  offers  consideration,  1 8480 

Management  oversight  of  service  contracting, 

14946 

Nonstatutory  certifications  elimination,  26496 

Public  meeting,  24263 

Preaward  debriefings,  3258() 

Semi-annual  agenda,  239(X) 

Privacy  Act;  implementation,  8003 

Semi-annual  agenda,  22878 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2494. 
2495.  9150.  9439,  9440.  10323,  10324, 
4,4560,  15786.  18723.  19052.  27053.  30050 
Submission  for  OMB  review;  comment  request, 
4769,  14298.  18723,  30227 
Base  closure  and  realignment: 

Homeless  assistance;  local  redevelopment 

authorities;  points  of  contact  and  addresses, 
52.8045,  14561 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Breast  cancer  treatment  clinical  trials  for  high 
\      dose  chemotherapy  with  stem  cell  rescue, 
"— 1-899 

Operation  Joint  Endeavor  in  or  around  forn»er 
Yugoslavia:  active  duty  service  penod, 
4963 
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Specialized  trcaoneni  services  program; 
designaliuns —  ;. 

Liver  transplantation;  Wilford  Hall  Medical 
Center,  etc..  29359 
Cominitlees;  establishment,  renewal,  termination, 
etc. 
Marshall  Center  Board  of  Visitors,  1.3853 
Couns-Martial  Manual,  15044,  18113 
Environmental  statements,  availability,  etc.: 
Naval  Air  Station  Alameda  et  al.,  CA,  disposal 
and  reuse,  68 1 7 
Environmental  statements;  notice  of  intent: 
East  Coast  shallow  water  training  range; 

construction  and  operation,  22028 
Naval  Training  Center,  San  Diego,  CA;  disposal 
and  reuse,  22027 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  3375, 

3676-3678,  14745,  1474^ 
Submission  for  OMB  review;  comment 

request.  1897,  18988,  24%,  3374,  3679, 
3680,  391 1,  3912.  4419,  5753.  9983. 
15053-15056.  15470.  15471.  16241. 
16242.  26892.  31090.  32775-32777   ^ 
Federal  Acquisition  Streamlining  Act  of  1994: 
Defense  contracts;  private  Tmancing;  need 
determination.  29539 
Grants  and  cooperative  agreements;  availability, 
etc. 
National  security  education  program, 
institutional  grants.  643,  5445 
Meetings: 
Ballistic  Missile  Defense  Advisory  Committee, 

347,  16468 
Defense  Acquisition  University  Board  of 

Visitors,  5988 
Defense  Environmental  Response  task  force, 

15787 
Defense  Information  School  Board  of  Visitors, 

19909 
Defense  Inielligeoce  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
19909 
Defense  Intelligence  Agency  Scientiflc  Advisory 

Board.  643,  33097 
Defense  Partnership  Council.  5538.  9150. 

16243,31510 
Defense  Policy  Board  Advisory  Committee, 

1900,29360 
Dependents'  Education  Advisory  Council, 

13482 
Education  BeneTits  Board  qf  Actuanes,  27053 
Education  of  Handicapped  Dependents  National 

Advisory  Panel,  9150 
Electron  Devices  Advisory  Group,  1565,  1566, 
.    3676,  3747,  1 1386,  15787,  25482  \__, 
Government- Industry  Advisory  Committee, 

13854.  19909 
Historical  Records  DeclassiTication  Advisory 

Panel,  57,  15787 
Military  Health  Care  Advisory  Committee,  57, 

16763 
,  Military  Justice  Joint  Service  Committee.  15057 
Military  Personnel  Testing  Advisory  Committee, 

.S54,  21164 
National  Defense  University  Board  of  Visitors, 

24763 
National  Sccunty  Education  Board,  21 164 
National  Secunty  Education  Board  advisors, 

14562 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  9151 
Retirement  Board  of  Actuaries,  27054 
Science  Board,  2497 

Science  Board  task  forces,  1566,  2497.  6354, 
7094.9151,  13157,  15788,  1624.3.  16244. 


18723.  22028.  25482.  27054.  28857. 
30227.31511 
ScientiHc  Advisory  Board.  643 
Semiconductor  Technology  Council.  1 1386 
Strategic  Command  Strategic  Advisory  Group. 

11387 
Strategic  Environmental  Research  and 

Development  Program  ScientiTic  Advisory 
Board.  30228 
Wage  Committee.  643.  1566.5538,  11387. 

16763,  25483,  31511 
Women  in  Services  Advisory  Committee,  9151 
Privacy  Act: 

Systems  of  records,  3006,  5989 
Reports;  availability,  etc.: 

Environmental  research  and  development 
program  (FY  1996)  annual  report.  4963 
Strategic  investment  plan  (1996-2000); 

availability,  4963 
Travel  per  diem  rates,  civilian  personiKl;  changes, 

10325,  22029,  33097 
U.S.  Court  of  Appeals  for  the  Armed  Forces; 
practice  and  procedure  rule  changes,  18724 

Defense  Information  Systems  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  31090 

Defense  Investigative  Service 

RULES 

Privacy  Act;  implementation,  3814 

Defense  Logistics  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  16088, 
29361 
Cooperative  agreements  procurement  technical 

suppori;  revised  procedures,  8579 
Environmental  statements;  availability,  etc.: 
Designated  missions  and  personnel  realignment 
to  DLA  activities,  19053 
Privacy  Act: 
Computer  matching  programs,  9680,  32778 
Systems  of  records,  4964,  6354,  32779 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
27055 

Defense  Mapping  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  24764, 
24765 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  28725 

NOTICES 

Meetings,  Sunshine  Act.  1205.  7853 
Privacy  Act: 
Systems  of  records.  2826 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  1364,6978,  11387,  16765,  24482. 
31511 

Drug  Enforcement  Administration 

RULES 

Chemical  exports  from  U.S.  to  Colombia;  policy 
statement,  13759 


Domestic  Chemical  Diversion  Control  Act  of 
1993;  implementation: 
List  1  chemicals;  manufacturers,  distributors, 
J   importers,  and  exporters;  registration — 
■^  Distribution  requirement  waiver,  32925 
Manufacturer  reporting  requirements,  17566, 
17958 
Schedules  of  controlled  substances: 
Exempt  chemical  preparations.  13689 

PROPOSED  RULES 

Federal  regulatory  review 
Controlled  substances  and  listed  chemicals 
diversion  regulations,  CFR  chapter  111 
consolidation,  8503 
Correction,  1 1594 

NOTICES 

Schedules  of  controlled  substances;  production 

quotas: 
Schedule  1 — 

1996  aggregate,  1 1063,  19090 

1996  proposed  aggregate.  25895 
Schedule  11— 

1996  aggregate,  11063,  14336.  19090,24813 

1996  proposed  aggregate,  25895 
Applkaitons.  hearings,  determinations,  etc.: 
Ansys,  Inc.,  5570,  25895 
Arenol  Chemical  Corp.,  33139,  33140 
Bilang,  Bernardo  G.,  M.D.,  10788 
Binding  Site,  Inc.,  10789 
Broomes,  Edward  L.C.,  M.D.,  3946 
Bynum,  Thenal  L.,  M.D..  3948 
(Cambridge  Isotope  Lab,  2265 
Celgene  Corp.,  4289 
Chang,  Ymg-Ming,  M.D.,  26207 
Ciba-Geigy  Corp.,  8303 
Dinorah  Drug  Store,  Inc.,  15972 
East  Towne  Save  Rite  Pharmacy,  19321 
Eli  Lilly  Industries,  Inc.,  8303 
Farmacia  Ortiz,  726 
G&O  Pharmacy  et  al.,  8973 
Ganes  Chemicals,  Inc.,  151 19,  24957 
Garcia,  Nestor  A.,  M.D.,  30099 
Golden,  Robert  M.,  M.D.,  24808,  28930 
Gunderson,  Jeffrey  Patrick,  M.D.,  26208 
High  Standard  Products,  13518 
Hoffmann -LaRoche,  Inc.,  11432 
Homayouni,  Homayoun.  M.D..  1406 
Humphreys.  Earl  A..  M.D..  2840 
Isotec.  Inc..  5570.  7157.  24514   • 
Jerome.  William  P..  M.D..  1 1867 
Johnson  Matthcy.  Inc..  8303.  15974,  28597. 

32859  " 

Jowhal.  Tej  Pal  Singh.  M.D..  17321 
Karpo.  Stanley.  D.P.M..  13876 
Knight  Seed  Co..  Inc..  1603.  10789 
Knoll  Phannaceuticals,  17322 
Lonza  Riverside,  6390,  151 19,  25895,  27098 
Mallinckrodt  Chemical,  Inc.,  15120 
Marais,  Philip  G.,  D.D.S.,  6657 
Maxicarc  Pharmacy,  27368.  30670 
MD  Phannaceutical.  Inc..  8303 
Murphy.  Tenence  E..  M.D..  2841.  7050 
Norac  Co.  Inc..  21499 
North  Pacific  Trading  Co.,  8304 
Nycomed,  Inc.,  10789 
Organix  Inc.,  1603,  20541 
Orpharm,  Inc..  5571,  ^0275 
Parameswaran,  Ekambaram,  M.D.,  1 1871, 

18157 
Penick  Corp..  8304.  20275,  28598 
Phillips,  R.  Bruce,  D.D.S.,  10789 
Phillips,  Ronald,  D.O.,  15.304,  17958 
Radian  Corp.,  15121,28598 
Rand,  Jerry  Neil.  M.D.,  28895 
Research  Biochemicals,  L.P.,  20275,  24515 
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Research  Triangle  Institute.  27099 

Richards.  John  Porter.  DO..  13878 

Risner.  Dan^ll.  D.M.D.,  P.S.C.  728 

Roberts  Laboratories.  Inc..  20276 

Roche  Diagnostic  Systems.  Inc.,  27099 

Ross,  Gilbert,  M.D.,  8664 

Roxanc  Laboratories,  Inc..  15522 

Sanofi  Winthrop  Inc..  27099 

Service  Pharmacy.  Inc.,  10791 

Shore,  James  W..  M.D.,  6262 

Siddiqui,  Shahid  Musud,  M.D.,  14818,  17958 

Sigma  Chemical  Co.,  1604,  10796.  15122 

StepanCo..  15523.  29133 

Stoll.  Walter  William,  Jr.,  M.D..  17322  , 

The  Drugstore,  503 1 

Upjohn  Co.,  1604,  20276 

White,  Stan.  14819 

Wildlife  Laboratories,  Inc.,  27100 

Economic  Annhsis  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  32770 

Economic  Development 
Administration 

RULES 

Federal  regulatory  reform: 
Designation  of  areas — 
Public  works  impact  program  areas; 
corttction,  15371 
Simplification  and  streamlining  regulations, 
7979 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Economic  development  assistance  programs. 
29526 
Defense  adjustment  tnfrastrucmre  cluster 
development,  public  pre-proposal 
conference,  31782 
Disaster  recovery  activities;  flooding  in  Mid- 
Atlantic  states,  etc.,  32624 
Trade  adjustment  assistance  eligibility 
determination  petitions: 
Artistic  Plastics,  Inc.,  et  al.,  18546 
Boston  Precision  Parts  Co.,  Inc..  et  al.,  14048 
Chaffin  Manufacturing,  Inc.,  et  al.,  2483 
Rand  Machine  Products,  Inc.,  et  al.,  27865 
Twang,  Inc.,  et  al.,  8027 

Economic  Research  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Internal  reorganization, -1 827 

NOTICES 

Agency  information  collection  activities:     »? 
Proposed  collection;  comment  request,  20508 

Economics  and  Statistics 
Administrating 

NOTICES 

Meetings: 

2000  Census  Advisory  Committee,  19608 

Economics  .\Kii:.ii:t.in<.iii  Matf 

RULES 

Freedom  of  Information  Act;  implementation: 
CFR  part  removed   ^787 

Educati(Mi  l)<  p.iriniuii 

RULES 

Bilingual  education: 
Graduate  fellowship  program,  31350 

FEDERAL  REGISTER  INDEX,  January- -lunt 


Direct  grant  programs,  8454 
Federal  regulatory  reform: 

CFR  parts  removed,  18680 
Grants  and  agreements  adminisuation: 
Uniform  administrative  requirements  and 
definitions;  higher  education  institutions, 
hospitals,  and  other  non-profit 
organizations  (OMB  Al  10).  14483 
Posisecondary  education: 

Federal  family  education  loan  program — 
Reporting  and  recordkeeping  requirements. 
16718 
Higher  Education  Act  of  1%5 — 
Student  financial  assistance  programs;  Federal 
regulatory  review.  3776 
Law  school  clinical  experience  program,  etc.; 
CFR  parts  removed;  Federal  regulatory 
reform.  32656 
Student  assistance  general  provisions — 
Men's  and  women's  intercollegiate  athletic 
programs;  Equity  in  Athletics  Disclosure 
Act  implementation;  reporting  and 
recordkeeping  requirements.  29960 
Tests  for  determinmg  student  eligibility; 
approval  and  administration;  reporting 
and  recordkeeping  requirements.  31035 
William  D.  Ford  Federal  direct  student  loan 
program.  29898.  31358 
Reporting  and  recordkeeping  requirements. 
24446 
Special  education  and  rehabilitative  services: 
State  viKational  rehabilitation  services  program. 

24390 
Technology-related  assistance  for  individuals 
with  disabilities  Slate  grants  program.  8158 

fUDlH^sH'  RULES 

txlueational  research  and  improvement: 

Exemplary  and  promising  programs  designation; 
conduct  standards  and  activities  evaluation, 
27990 
Elementary  and  secondary  education: 

Elementary  and  Secondary  Education  Act; 
implementation,  13324 
Family  educational  rights  and  privacy: 

Federal  regulatory  review,  10664 
Postsecondary  education: 

Foreign  language  and  area  studies  fellowships 
program  national  .-esource  centers,  14006 
Higher  Education  Act  of  1965 — 
Student  financial  assistance  programs; 
improved  oversight,  4198 
Modem  foreign  language  training  and  area 

studies,  etc..  13996^ 
Student  support  services  program.  4758 
Semi-annual  agenda.  22912/ 
Special  education  and  rejidbiiitative  services: 
Projects  with  industry  program.  1672 
State  vocational  rehabilitation  services 
program — 
Public  meetings.  4390 

NOTICES 

Adminisu^iive  Law  Judges  Office  hearings: 
Claim  compromises — 

Alaska  Education  Department.  1 5058 
Connecticut  Sute  Board  of  Education.  12061 
AgeiKy  information  coHection  activities: 
Proposed  collection;  comment  request.  1 190, 
2805,  3388,  4968-4970,  5990,  5991,  6818, 
6979,  8266,  8592,  10995,  12061,  13484, 
15230,  15927,  16765.  18124,  18579, 
1 9265,  205 1 6,  2 1 1 64,  242%,  2492 1 , 
24922,  2521 1,  25483,  25851,  26168, 
26893,  26894,  27056,  27868,  28188, 
29362,  29742.  30051,  31091,  31092, 
32428,33103 


Submission  for  OMB  review;  comment  request, 
1906,  1907,  4968,  5540,  5991,  6819.  6979. 
6980,7779,  11815,  16628,  18725,20517. 
24295,  25852,  27868,  28189,  29363. 
29742,33104 
Educational  research  and  improvement: 
Research  priorities  plan  report;  availability, 
28858 
Elementary  and  secondary  education: 

Elementary  and  Secondary  Education  Act  and 
Goals  2000:  Educate  America  Act;  waiver 
provisions  for  States,  etc.,  1 1816 
Elementary  and  Secondary  Education  Act — 
Preschool  programs  (Title  1),  Head  Start 
performance  standards  applicability, 
17794 
Migratory  education  program;  criteria,  3772 
Grantback  arrangements:  award  of  fiinds: 
Connecticut,  6086 
Maine,  14598 
South  Dakota,  6750 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Bilingual  education  and  minority  languages 
affairs — 
Comprehensive  school  program,  17138 
Desegregation  of  public  education — 
Desegregation  assistance  center  program, 

13485 
State  educational  agency  desegregation 
program;  cancellation,  21447 
Direct  grant  and  fellowship  programs — 

Deadline  extended  due  to  furlough,  5389 
Educational  progress  program;  national 

assessment,  10331 
Elementary  and  secondary  education — 
Emergency  inamigrant  children  and  youth 

education ^HOgrara,  7245 
Even  Start  family  literacy  program  women's 

prison  project.  29904 
Even  Stan  migrant  education  program,  16180 
Even  Start  statewide  family  literacy  initiative, 

1.3358,  18125 
Foreign  language  assistance  program;  local 

educational  agencies,  26372 
Foreign  language  assistance  program;  State 

educational  agencies,  263% 
Local  educational  agencies,  comprehensive 

local  improvement  plans,  26730,  28982 
Magnet  schools  assistance-innovative 

programs,  33716 
Migratory  education  program;  criteria,  15670 
Model  professional  development  national       * 

awards  program,  30450 
Public  charter  schools  program,  3.3717 
Endowment  challenge  program,  5908 
Endowment  challenge  programs,  cancellation, 

31929 
Fund  for  improvemQit  of  education,  14392 
Character  education  pilot  projects 

partnerships,  3690 
Elementary  school  mathematics  and  science 
,     equipment  program,  32314 
Hispanic-serving  institutions  program,  5908 
Impact  aid  (FYs  19%  and  1997)— 
Application  deadline  extended  due  to 
furiough  and  blizzard  of  19%,  4324 
Indian  education  programs — 
Even  Start  family  literacy  program, tl 7 168 
School -to- work  opportunities  initiatives. 

24819 
Tribally  controlled  postsecondary  vocational 
institutions  program,  9864 
Indian  vocational  education  program,  31364 
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IndividuaJs  with  disabilities — 
Braille  training  program.  9984 
Independent  living  centers  program,  5387 
Minonty  entities  and  underrcprcscnled 

populations;  outreach  services,  269% 
Personnel  training  program,  6754.  IS0S8, 

21230,  21231,  26996 
Research  in  education.  4168,  6754,  8810, 

8811,8832,9682 
Research  in  education;  cancellation,  1 8579 
Jacob  K.  JaviLs  gifted  and  talented  students 

education  program.  6980,  18214 
Library  education  and  human  resouce 

developinent  program.  18580 
Library  services  to  Indian  tribes  and  Hawaiian 

natives  program.  24406 
National  Institute  on  Disability  and  ' 
Rehabilitation  Research — 
Health  care  research,  rehabilitation  research 

and  training  centers,  17818 
Rehabilitation  engineering  research  center, 
older  persons  with  disabilities,  12066 
Rehabilitation  research  and  trauiing  centers 
program;  blind  or  visually  impaired  and 
deaf  or  hard  of  heanng  uidividuals, 
12063 
Research  and  demonstration  program,  8834 
Research  and  demonstration  projects; 

application  availability,  28443 
Research  and  demonstration  projects; 

availabihty,  33104 
Research  and  demonstration  projects; 

emerging  universe  of  disability  aieas  of 
national  need.  12062 
Research  and  demonstration  projects;  funding 

pnontics,  28436 
Research  and  demonstration  projects  program, 
27340 
Postsecondary  education — 
Federal  Pell  grant  program,  16824 
Federal  Perkins  loan.  Federal  work-study,  and 
Federal  supplemental  educational 
opportunity  grant  programs,  4184 
Federal  work-study  programs,  1 6902,  29743 
Noflh  American  mobility  in  higher  education; 

special  focus  competition,  1567 
William  D.  Ford  Federal  direct  loan  program, 
30438 
Rehabilitation  long-term  training  program, 

15472 
Special  education  and  rehabiliutive  services — 
Children  and  youth  with  serious  emotional 

disturbance,  6754  ^ 

Education  of  individuals  with  disabilities 
personnel  training  program.  13376, 
13380 
Individuals  with  disabilities;  closing  date, 

4178,  9682 
Regional  centers  for  deaf  individuals  (FY 

1996),  1822,  11086 
Special  studies  program,  20416,  20418 
Vocational  rehabilitation  service  projects  for 
Amencan  Indians  with  disabilities; 
withdrawn,  14563 
State  student  incentive  program,  20248 
Strengthening  uistitutions  program,  5908^ 
Technology  in  education  challenge  grants  (FY 
19%),  16174,  16175 
Meetings: 
Education  Statistics  Advisory  Council,  6362 
Federal  Interagency  Coordinating  Council,  5388, 

19914 
Foreign  language  and  area  smdies  fellowship 
programs,  technical  assistance  workshop. 
9050 
Historically  Black  Colleges  and  Universities 
Capital  Financing  Advisory  Committee, 
4971 


Indian  Education  National  Advisory  Council, 

9440 
Institutional  Quality  and  Integrity  National 

Advisory  Committee,  16469 
National  Assessment  Governing  Board,  1908, 

301 1,  4629,  5389.  7246,  18580,  24765 
National  Educational  Research  Policy  and 
Priorities  Board,  8266,  15231.  16766! 
2477J ,  25484,  30230 
National  Library  of  Education  Advisory  Task 

Force,  4972.  1 8385 
National  Resource  Center  program;  technical 

assistance  workshop,  9050 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Amencans,  29362,  31225,  31512 
President's  Board  of  Advisors  on  Historically 

Black  Colleges  and  Universities,  30052 
School-to-Work  Opportunities  Advisory 

Council,  10331 
.Student  Financial  Assistance  Advisory 
Committee.  7246.  26169 
National  Library  of  Education  development; 

comments  request,  16470 
Postsecondary  education 
Federal  family  education  loan  program — 
Need  analysis  methodology  for  1997-1998 
award  year;  tables  update,  27762 
Federal  Pell  grant  program — 
Need  analysis  methodology  for  1997-1998 
award  year;  ubies  update,  27762 
Federal  Perkins  loan,  Federal  work-study,  and 
Federal  supplemental  educational 
opportunity  grant  programs — 
Need  analysis  methodology  for  1997-1998 
award  year,  tables  update,  27762 
William  D.  Ford  Federal  direct  loan  program- 
Need  analysis  methodology  for  1997-1998 
award  year;  tables  update,  27762 
Privacy  Act: 

Computer  matching  programs,  1 7690 
Projects  With  Industry  program,  waiver,  9682 
Reports,  availability,  etc.: 
Section  504  Self-Evaluation;  accessibility  of 
programs,  activities,  and  facilities  for 
persons  with  disabilities,  15472 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph- 
Sheppard  Act — 
Arbitration  fees  and  expenses  schedule, 

16700 
Arbitration  panel  decisions,  4629.  5992 
Slate  educational  agencies;  submission  of 
expenditure  and  revenue  data,  etc.,  7779 

Employment  and  Training 
Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Administrative  Review  Board;  esublishment 
and  review  procedures,  19982 

PROPOSED  RULES 

Aliens: 
Labor  ceniflcation  process  for  permanent 

employment,  and  researchers  employed  by 
colleges  and  universities,  17610 
Correction,  18650 

NOTICES 

Adjustment  assistance: 
3MCo.  etal,  31554 
ABTCOet  al.,  18420 
AEG  Transportation  Systems,  5805 
Aeroil  Products  Co.,  Inc.,  et  al.,  12102 
Alcoa  Fujikura  Ltd.  ct  al.,  12103 


Allied  Signal  Corp.  ct  al.,  14821 

American  Banknote  Co.,  1 1 225 

American  Contract  Sewing  Corp.  et  al.,  1%40 

American  Olean  Tile  Co.,  Inc.,  13219 

American  Olean  Tile  Company,  Inc.,  28898 

Anchor  Glass  Container,  1 9640 

Anchor  Glass  Container  et  al.,  12100 

Andover  Togs,  Inc.,  12103,  24816 

AT&T  Network  Cable  et  al.,  2539 

Atkinson  Oil  Co..  5033 

B&A  Manufacturing,  Inc..  19640 

Baker  Hughes  Inteq.  5034 

Bates  of  Maine,  Inc.,  26220 

BauschA  Lomb,  31950 

Bausch  &  Lomb  et  al.,  12103 

Bayer  Clothing  Group,  Inc.,  et  al.,  20835 

Bethlehem  Steel  Corp.,  7540 

Bike  Athletic  Co.,  7816 

BJ  Services  Co.,  U.S.A.,  et  al.,  5034 

Boise  Cascade,  9499 

Boise  Cascade  Corp.  et  al.,  4489 

Boise  Cascade  et  al.,  9499 

Breed  Technologies,  Inc.,  26220 

California  Microwave/Telecon  Transmission 

Systems,  12104 
Cambridge  Industries,  Inc.,  28898 
Carolina  Lace  Corp.,  15833 
Caner- Wallace,  Inc.,  31164 
Casablanca  Fan  Co.,  31 164 
CENEX,  Inc.,  etal.,  18758 
Champion  Products,  Inc..  7816 
Chcl-Mar  Manufacturing  et  al..  18759 
Chevron  Overseas  Petroleum.  Inc..  31 165 
Christian  Fashions,  13220 
Cole  Haan,  26220 
Consolidated  Natural  Gas  Transmission  et  al., 

5805 
Controlled  Power  Corp.,  31 165 
Cranston  Print  Works  Co..  31 165 
Cray  Research.  Inc..  28899 
D  &  H  Co..  5806 

Dalcn  Resources  Oil  &  Gas  Co..  14822 
Dataproducts  Corp..  28899 
Diamond  Offshore  Drilling,  Inc.,  5034,  9500 
Distribution  and  Auto  Service.  Inc.,  7021 
Doranco.  Inc..  et  al..  7816 
Douglas  County,  Inc.,  9721 
E&J  Apparel,  7817 
Eagle  Garment  Finishing,  Inc.,  31 166 
Eastland  Woolen  Mill.  Inc..  et  al..  13220 
EMI  Co,  et  al..  24959 
Energy  Fuels  Nuclear,  Inc.,  7021 
ErtI  Co.,  24816 
Exxon  Co.,  U.S.A.,  24%1 
Fruit  of  the  Loom,  4491,  31555 
Galey  &  Lord,  18419 
General  Mills,  Inc.,  et  al.,  7021 
Geomartec,  26220 

Gothels  Park  Cutting,  Inc.,  et  al.,  5806 
Grace  Energy  Corp.  et  al.,  5035 
Greenfield  Research,  Inc.,  et  al..  6659 
Grumman  Olson  et  al.,  28899 
Haggar  Clothing  Co.,  19641,  20835 
Hill  Co.,  Inc.,  14823,  I84I3 
Hubbell  Lightmg,  Inc..  et  al..  31552 
Hudson  Valley  Tree.  Inc..  I964I 
IBM  Corp.  etal..  24816 
Indian  Refining.  19641 
Inland  Steel  Co..  2539 
Jackson  Mills.  Inc.,  11225 
Jcld-Wen  of  Bend/Bend  MiHwork.  4490.  26220 
Jcncraft  Manufacturing  Co.,  Inc.,  5035 
Joe  Benbasset,  Inc.,  31 166 
Johnson  Controls  Battery  Group,  Inc.,  6658 
Jos  J.  Pietrafesa  Co.,  2540 
JPS  Elastomerics  Corp.,  15833 


Kenton  Cu.stom  Molding  et  al.,  2536 

Kentucky  Apparel  et  al.,  15833 

Kerr-McGee  Corp.,  4490 

Layton  Sportswear  et  al.,  7817 

Leroy  Industries,  Inc.,  et  al.,  4486 

M&M/Mars,  Inc.,  12104 

Magnetek  Main  St.  Plant,  7023 

Major  League,  Inc..  13220 

Marshall  Electric  Corp.  et  al.,  5807 

Mason  Shoe  Manufacturing  Co.  et  al.,  2538 

Maxus  Energy  Corp.,  7540 

McAllen  Separation  Co.,  13220 

Milady  Brassiere  &  Corset  Co.,  1 1225,  28901 

Miller  Brewing  Co.,  24816 

Mobile  Exploration  &  Producing  U.S.,  toe.. 

7818 
Monarch  Tile,  Inc.,  5035 
Montana  Power  Co.,  7537 
Monticello  Manufacturing,  InciOxford  Slacks, 

14823 
Moormans,  Inc.,  et  al..  1 1223 
National  Fiber  Technology,  7540 
Nesor  Alloy  Corp..  20836 
Norminjil  Sportswear  Corp.,  31 166 
Owens-Illinois  et  al..  7538 
Oxford  Industries,  Inc.,  5035 
P  &  K  Dress  Corp.,  9500 
Pabst  Brewing  Co.,  24817 
Palm  Beach  Co.,  19641,  19642 
Parker  &  Parsley  Petroleum  USA,  Inc.,  7023 
Pendleton  Woolen  Mills.  Inc..  12105 
Pershield.  Inc..  et  al..  14820 
Phillips  Laser  Magnetic  Storage,  31555 
Phillips  Petroleum  Co.,  28901 
Pittsburgh  Coming  Corp.  et  al.,  28902 
Plains  Blouse  Co.,  2540 
Pope  &  Talbot.  Inc..  18420 
Pope  &  Talbot,  Inc.,  et  al.,  15832 
Porter  House  Ltd.  et  al.,  7818 
Pyke  Manufacturing  Co.,  26221 
Quantum  Corp..  20836 
R.D.  Simpson.  Inc..  et  al.,  20836 
Rayloc  et  al.,  18757 
Red  Kap  Industries  et  al.,  26221 
Rhubarb  Fashions,  26222 
Rivera  Manufacturing,  7023 
Roseburg  Forest  Product,  31 166 
Roxanne  of  New  Jersey  et  al.,  12105,  14823 
Sara  Lee  Knit  Products,  2538 
SCT  Yams,  Inc..  11226 
Sea  Isle  Spwrtswear,  31 166 
SeroCo.,  Inc.,  12105 
Shorty's  Electric  Motor  Service,  9500 
Simonds  Industries,  Inc.,  2539 
Spartan  Mills  Corp.,  28902 
Springtown  Knitwear,  Inc..  14823,  14824 
Superior  Garments  Inc..  26222 
Supreme  Slipper  Manufacturing  Co.,  Inc.,  4489 
Takau  Seat  Belts.  Inc.,  15835 
Thompson  River  Lumber  Co.  et  al.,  4488 
Toombs  County  Mfg.  et  al.,  28902 
Toymax.  Inc..  31 167 
Transco  Energy  Corp.  et  al.,  12106 
TRW.  Inc..  13220 
U.S.  Can  Co.  et  al..  26218 
Union  Supply  Co.,  5035 
United  Technologies  Automotive.  Inc.,  31167 
Vanity  Fair  Mills.  Inc..  7540 
Vanity  Fair  Mills.  Inc.,  et  al.,  1 1226 
Vic  Manufacturing  Co.,  4489 
VIP/Vanguard  Industrial  Products,  Inc.,  28903 
Vishau-Sprague.  Inc..  et  al.,  24817 
Whiripool  Corp.  ei  al.,  24%2 
Wilkes  Mill  &  Feed  Co.,  Inc..  12106 
Willits  Footwear  Worldwide.  24818 
Winona  Knitting  Mills.  Inc..  24818.  26222 


Wirekraft  Industries,  Inc..  7819 
Zena  Enterprises.  20836 
Zenith  Distributing  Corp..  15835 
.\gency  information  collection  activities: 
Proposed  collection;  comment  request.  141 1. 
4290.  4291.  8665.  10599.  20542.  20836. 
24818.  25898,  30922,  31 167,  31951.  31952 
Alien  temporary  employment  labor  certification 
process: 
Agriculture  and  logging;  adverse  effect  wage 
rates  and  meal  charges.  4800 
Conunittees;  establishment,  renewal,  termination, 
etc.: 
Federal  Apprenticeship  Committee.  4491 
EmcrgeiKy  unemployment  compensation  program: 

Extended  benefit  periods;  changes,  14580 
Environmental  statements;  availability,  etc.: 
Loring  Air  Force  Base  Job  Corps  Center,  ME, 
2267 
Federal-State  unemployment  compensation 
program: 
Extended  benefit  periods;  changes,  32465 
Federal  employees  excepted  from  furlough 

unemployment  compensation,  1 1871 
Unemployment  insurance  program  letters — 
Confidential  employment  information 

disclosure  to  private  entities,  28236 
Federal  unemployment  insurance  law 
interpretation.  25691,  27101,  33799 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Indian  education  programs — 
School-to-work  opportunities  initiatives, 
24819 
Job  Training  Partnership  Act — 
One-stop  setting  services  delivery;  workforce 
development  systsm-building 
demonstration  projects,  16115 
Title  111  high  wage  job  opportunities  for 
dislocated  workers  demonstration 
program,  9722 
0*NET  (Occupational  Information  Network) 
databa.se  and  prototype,  16808 
Job  Training  Partnership  Act 

Dislocated  workers  employment  and  training 

assistance;  Title  III  funds  reallotment,  3465 
Empowerment  zones  and  enterprise 
communities — 
Out-of- school  youth  (16-24  year-olds);  pilot 
testing,  1'7729 
Migrant  and  seasonal  farmworker  programs; 

fmal  allocations,  25243 
Targeted  jobs  tax  credit  program — 
Lower  living  standard  income  level; 

economically  disadvanuged.  defmition, 
14824 
Labor  surplus  areas  classifications: 

Annual  list,  33540 
Meetings: 
Apprenticeship  Federal  Committee,  24334 
Job  Training  Partnership  Act  Native  American 
Employment  and  Training  CouiKil.  16512 
NAFTA  transitional  adjustment  assistance: 
AH.  Schreiber  Co.,  Inc.,  et  al.,  26223 
Alcoa  Fujikura  Ltd.  et  al.,  12106 
Algatel  Wire  &  Cable,  inc..  et  al..  31555 
Anchor  Glass  Container:  19642 
Anchor  Glass  Container  et  al..  12100 
Boise  Cascade.  Timber  &  Wood  Products 

Division,  5036.  7819 
Buriington  Industries,  Inc..  31 168 
Cambridge  Industries,  Inc.,  31 168 
Carpenter  Manufacturing.  Inc..  14827 
Cole  Haan  et'al..  28903 
Crown  Pacific  LP.,  31 168 
Dataproducts  Corp.,  28904 
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Eagle  Garment  Fmishing,  Inc.,  31 168 
Eagle  Pitcher  Industries,  12107 
EMI  Co.  et  al.,  24959  \ 

Equitable  Resources  Energy  Co.,  4494,  5036 
Equitable  Resources  Energy  Co.  et  aL?4491, 

18414 
Fashion  Development  Center,  Inc..  et  al.,  24833 
(jreenfield  Research,  Inc..  et  al..  6659 
Haggar  Clothing  Co..  19642,  24834.  31556 
Hubbell  Lighting.  Inc.,  et  al.,  31552 
Inland  Steel  Co.,  2541 
Iowa  Assemblies.  Inc.,  6661 
Karl  J.  Marx  Co.,  Inc.,  7820 
Kenton  Custom  Molding  et  al.,  2536 
Keystone  Brewers,  Inc.,  et  al.,  24814 
LaSevilla  Fashions.  Inc..  12107 
Leroy  Industries,  Inc.,  et  al..  4486 
MJ.  Electric,  Inc.,  5036 
Matsushita  Electric  Corp.  of  America, 

Matsushita  Logistics  Co.,  .9500 
Mead  Office  Products,  24835 
Mid-Columbia  Lumber  &  Box  Co..  Inc..  24835 
Miller  Brewing  Co.,  24835 
Montana  Power  Co.,  7537 
Moormans,  Inc.,  et  al.,  1 1223 
Owens-Illinois  et  al.,  7538 
Pacific  Power,  24%2 
Pam-Cor,  14827 
Paxport  Mills,  Inc.,  7023 
Pershield,  Inc.,  et  al.,  14820 
Pope&Talbot,  Inc.,  31168 
Pope  &  Talbot,  Inc.,  et  al.,  15832 
R.D.  Simpson,  Inc.,  et  al.,  20837 
Rayloc  et  al.,  18757 
Rio  Algom  Mining  Corp.,  1 1226 
S.E.A.  Enterprises,  Inc.,  7820 
Sara  Lee  Knit  Producu,  2541 
Takata  Seat  Belts,  Inc.,  15835 
Thomas  &  Betts  Corp.,  31557 
Thompson  River  Lumber  Co.  et  al..  4488 
Thompson  Steel  Pipe  Co.,  7541 
U.S.  Can  Co.  etal.,  26218 
United  Technologies  Automotive,  Interior 

Systems  Division,  19643 
Walker  Manufacturing  Co.,  2541,  4494 
Winona  Knitting  Mills,  Inc.,  24835,  26224 
Zena  Enterprises,  28904 
Unemployment  compensation: 
Ex-servicemembers;  renumeration  schedules, 

9734 

Employment  Standards 
Administration 

See  Wage  and  Hour  Division 

RULES 

Organization,  functions,  and  authority  delegations: 
Administrative  Review  Board:  establishment 
and  review  procedures,  19982 

NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  conuncnt  request,  2534, 

4292,  7820,  1 1226,  18624,  21500,  24835. 
^    25693,  28599,  31953,  33540 
Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions,  2535,  3950,  5032.  6264,  7024, 
8077,  107%,  11874,  14163,  15307,  16268, 
17324,  18624,  19959,  20838,  24515,  26224, 
27370,  29135.  30260.  31%2,  |3775 

Energy  Department 

See  Alaska  Power  Administration 
See  Bonneville  Power  Admir^stration 
See  Energv  Efficiency  and  Renewable  Energy 
Office 
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Energy 

See  Energy  Infonnatian  Administraiion 
See  Energy  Research  OfHce 
See  Federal  Energy  Regulatory  Commission 
See  Heanngs  and  Appeals  OfTicc,  Energy 

Dcpanmcni 
See  Souiheasiem  Power  Administration 
See  Western  Area  Power  Admmistration 
RULES 
Acquisition  regulations 

Federal  Acquisition  Streamlining  Act  of  1994 — 
Conforming  amendments,  21975,  30823 

Management  and  operating  contracts — 
Competition  and  extension  contract  reform 
initiative;  implementation,  32584 
Financial  assistance  rules: 

Federal  regulatory  reform.  7164 
Nuclear  safely  mibiagement 

InterpretatKxi  availability,  4209 
Occupational  radiation  protection: 

Intcrpa-talion  availability.  4209 

PROPOSED  RULES 

Acquisition  regulations: 
Federal  regulatory  review.  19891 
Management  and  operating  contracts — 
Performance-based  management  contracting, 
fines,  penalties,  etc,,  32588 
Debarment  and  suspension  (nonprocurement), 

3877 
Debarment  and  suspension  (procurement);  CFR 

part  removed.  3877 
National  Environmenul  Policy  Act  implementing 
procedures: 
Federal  regulatory  review.  6414,  17257 
Radiation  protection  of  public  and  environment. 

6799 
Semi  annual  agenda.  22932 
NOTICES 

Active  uranium  and  thorium  processing  sites, 
reimbursement  for  costs  of  remedial  action, 
2237 
Atomic  energy  agreements;  subsequent 

arrangements.  3023 
Classification  policy  review;  draft  availability. 

4770 
Commercial  nuclear  reactor  spent  nuclear  hiel  and 
high  Irfvcl  radioactive  waste;  acceptiuice. 
siorag|e.  and  transportation  responsibilities, 
perfoiinancc  plan,  comment  request,  26508 
Committees;  establishment,  renewal,  termination, 
etc 
Environmental  Management  Advisory  Board, 

2238 
Environmental  Management  Site-Specific 

Advisory  Board,  25646 
Secretary  of  Energy  Advisory  Board.  13159 
Contractor  litigation  costs,  terms  of  law  firm 

engagement,  and  allowability  of  costs;  policy 
statement  and  acquisition  letter  availability, 
14763 
Contractor  work  force  restructuring;  interim 
plamiing  guidance;  comment  request;  site- 
specific  plans  development,  8593 
Defense  Nuclear  Facilities  Safety  Board 
recommendations: 
Safety  management.  1752 
Electricity  export  and  import  authorizations, 
permits,  etc.: 
Destec  Power  Services.  Inc..  1 1819 
Enron  Power  Marketing,  Inc..  31092 
MidCon  Power  Services  Corp.,  28571 
Northeast  Utilities  Service  Co.,  8046 
USCen  Power  Services,  L,P.,  1 1401 
Western  Systems  Power  Pool,  3012 
Environmental  statements,  availability,  etc.: 
Alternative  fueled  vehicle  acquisition 
requirements;  implementation,  10567 
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Argonne  National  Laboratory-West,  ID — 
Electromctallurgical  ta-atment  research  and 
demonstration  project.  3922,  16471. 
25647 
Foreign  research  reactor  spent  nuclear  fuel, 
nuclear  weapons  nonproliferation  policy. 
6983,  25092 
Han  ford  Site,  WA— 
K- Basins;  spent  nuclear  fiiel  management, 

.3922,  10736 
Plutonium  finishing  plant  stabilisation.  19914 

2.5655 
Tank  waste  remediation  system.  16471 
Nevada  Test  Site  and  off-site  locations,  NV, 

3924,  13485 
Pantex  Plant,  TX— 
Continued  operation  and  associated  storage 
of  nuclear  weapon  components,  15232. 
18726 
Piogrammatic  spent  nuclear  fuel  management 
and  Idaho  National  Enginecnng  Laboratory 
environmental  restoration  and  waste 
management  programs,  9441 
Savannah  River  Site.  SC— 

Interim  management  of  nuclear  materials. 
6633 
Stockpile  stewardship  and  management 

program.  408.  9683 
Surplus  highly  enriched  uranium;  disposition, 

"    33719 
Weapons-usable  fissile  materials,  long-term 
storage  and  disposition.  9443.  15233. 
22038 
West  Valley  Demonstration  Project  cl  al.,  NY, 
11620 
Environmental  statements,  notice  of  intent: 
Naval  Petroleum  Reserve  Numbered  I  (Elk 

Hills),  CA,  1 1617 
Paducah,  KY,  et  al.— 
Depleted  uranium  hexafluoride;  alternative 
strategies  for  long  term  management  and 
use,  2239 
Savannah  River  Site,  SC;  river  water  system 

shutdown,  29744 
Savannah  River  Site,  SC;  withdrawn,  16473 
Floodplam  and  wetlands  protection,  environmental 
review  determinations,  availability,  etc.: 
Los  Alamos  National  Laborati>ry.  NM,  30862 
Paducah  Ga.scous  Diffusion  Plant,  KY — 
Site  investigation  activities.  32785 
Uranium  hexafiuoridc  cylinder  storage  yards 
relurbishment  and  construction!  19917 
Ventron  Site.  MA.  1 1621.  25656 
West  Tributary  Surface  Water  Monitoring 
Improvements  Project,  TN,  1 1622 
Foreign  research  reactor  spent  nuclear  fuel 

acceptance,  fee  policy  establishment,  26507 
Grant  and  cooperative  agreement  awards: 
Electric  Power  Research  Institute,  5542 
Lake  County.  CA;  Southeast  Geysers  effiuent 

pipeline  and  injection  project.  15789 
Reservoir  Engineering  Research  Institute,  4650 
University  of  Georgia  Research  Foundation, 

3925 
Washington  State  Department  of  Ecology, 
17882 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Alternative  fuel  vehicles,  light  and  heavy  duly, 

demonstration  project,  8726 
Climate  change  fuel  cell  program,  1 1623 
Commercialization  ventures  program,  28189 
Co-processing  of  coal  with  plastics,  rubber,  or 
other  solid  wastes  io  produce  alternative 
liquid  fuels,  32785 
Electric  vehicle  field  test  program,  10740 


Environmental  Restoration  and  Waste 
Management  (EM)  program,  applied 
research  and  development.  19917 
Fossil  resource  conservation  and  utilization  by 
historically  black  colleges  and  universities, 
4259 
High-energy  density  and  laser-matter  interaction 

studies. 
Hot  gas  dcsulfurization,  partnering  opporiunties 
for  developers  of  transport  reactor  systems, 
etc.,  11624 
Hydrogen  technology  integration,  28190 
Medical  surveillance;  former  JX)E  workers, 

8047 
National  industrial  competitiveness  through 
energy,  environment  and  economics 
(NICE)  program,  24923 
Sorbcni  dcvclopment/commerc-ialization; 

partnering  opportunities,  31093 
Waste  Heal  Driven  "Thermal  Swing  Oxygen 

Production  System,  4973 
Waste  storage  facilities;  remediation 

technologies  al  INEL;  implementation. 
3389,  15233 
Information  dissemination  • 
Gas  Technology  Marketplace;  availability  on 
GTI  Online,  1 1 196      9 
Inventions.  Govemment-owned;  availability  for 

licensing,  2502 
Meetings: 

DOE  Freedom  of  Information  Act  policies  and 

procedures;  public  conference,  14766 
Environmental  Management  Advisory  Board, 

.3925,  17282 
Environmental  Management  Site-Specific 
Advi.sory  Board — 
Fetnald  Site,  .3012,  7497,  25485 
Hanford  Site,  3013.  17883.  32431 
Idaho  National  Engineering  Laboratory,  7498, 

17882 
Kinland  Area  Office  (Sandta),  1025 
Los  Alamos  National  Laboratory,  2242,  7497, 

14088.  19266.  26895,  29363,  33722 
Monticcllo  Site,  .3013,  19267 
Oak  Ridge  Reservation,  7780,  1 1 197,  22039, 

30863 
Oak  Ridge.  TN.58.  3925,  6.363,  10740 
Pantex  Plant.  TX.  713,  4769,  10741.  15928. 

25485,  28859 
Savannah  River  Site,  713,  4770,  9445,  17883, 
33722 
Federal  Advisory  Committee  to  Develop  On- 

Silc  Innovative  Technology,  26169 
Fusion  Energy  Advisory  Committee,  724 
Fusion  Energy  Sciences  Advisorv  Committee, 

30864 
International  Energy  Agency  Industry  Advisory 

Board,  58,  15790.29539 
Meul  Casting  Industrial  Advisory  Board.  13159 
National  Coal  Council,  17884 
National  Electric  and  Magnetic  Fields  Advisory 

Committee,  15928 
National  Petroleum  Council,  27341 
Secretary  of  Energy  Advisory  Board,  1 1 197 
Memorandums  of  understanding: 

Energy  Department,  Environment,  Safety  and 
Health  Office;  facilities  and  operations  at 
Savannah  River  Site,  SC,  15059 
Mixed  radioactive/hazardous  waste: 
Deficiencies  identification;  expression  of 
interest,  2242 
Natural  gas  exportation  and  importation: 
Coastal  Gas  Marketing  Co.,  59 
Eastern  Energy  Marketing.  Inc..  et  al.,  20518 
Fjiron  Capital  &  Trade  Resources  Corp.,  59 
Indeck-Yerkes  L.P.,  2254 
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New  York  State  Electrical  &  Gas  Corp.  et  al., 

.33104 
Poco  Petroleum,  Inc..  2254 
St.  Clair  Pipelines  Ltd..  2254 
Tenncco  Gas  Marketing  Co..  20518 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Eclipse  Energy  Systems  Inc.,  14089 
Electron  beam  generator;  intense  steady  state, 
17884 
Petroleum  Marketing  Practices  Act  Amendments 

of  1994;  revised  summary,  32786 
Powerplant  and  industrial  fuel  use;  new  electric 
powcrplant  coal  capability: 
Self-certification  filings — 

Blue  Mountain  Power,  L.P.,  725 
Clark  Public  Utilities,  11820 
Grays  Ferry  Cogcncration  Partnership.  1 1400 
Mid  Georgia  Cogen.  L.P..  24923 
Presidential  pennit  applications: 

Bangor  Hydro-Electric  Co.,  2244 
Privacy  Act: 

Systems  of  records,  3014.  22039 
Privatization  of  isotope  activities,  2247 
Reports;  availability,  etc.: 

Nuclear  Safety  External  Regulation  Advisory 
Committee;  final  report;  availability.  2244 
Spent  nuclear  fuel  or  high  level  radioactive  waste; 
acceptance,  storage,  and  transportation 
responsibilities;  performance  plan;  comment 
request: 
Presolicitation  conference,  30864 
Safe  transportation  and  emergency  respon.se 
training — 
Technical  assistance  and  funding,  24772 
Unfunded  Mandates  Reform  Act; 

intergovernmental  consultation;  policy 
statement,  2504 

Energy  Efficiency  and  Renewable 
Energy  Office 

RULES 

Energy  conservation: 

Alternative  fueled  vehicle  acquisition 

requirements,  implementation.  10622 
Federal  energy  management  and  planning 
programs — 
Life  cycle  cost  analyses;  methodology  and 
procedures,  32647 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Appliance  standards;  public  workshop,  6798, 

9958,  28517 
Clothes  washers;  test  procedures,  etc.,  17589 
Ruorescent  and  incandescent  l^mps  test 
procedures  issues,  743 1 
Energy  conservation: 

Home  energy  rating  system;  voluntary 
guidelines,  15736 

NOTICES 

Appliance  and  equipment  eliergy  efficiency 
standards;  voluntary  evaluation  program 
criteria: 
Luminaires;  provisional  determination,  10742 
Consumer  products;  energy  conservation  program: 
Representative  average  unit  costs  of  energy, 
1366 
Consumer  product  test  procedures;  waiver 
petitions: 
Bard  Manufacturing  Co..  32790 
CFM  International  Inc.,  17287 
Consolidated  Industries,  4262 
General  Electric  Appliances,  18125 
Goodman  Manufacturing  Co..  .3025.  17289 
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Inter-City  Products  Corp.,  1 1 199,  27057 
Micle  Appliance  Inc.,  11201 
NORDYNE.  11395 
Superior  Fireplace  Co..  5755,  17885 
Thermo  Products  Inc.,  .3023,  17887 
Vermont  Castings,  Inc.,  17290 
Electric  and  magnetic  field  effects  research  and 
public  information  dissemination  program; 
solicitation  of  non-Federal  financial 
contributions,  3390 
Energy  conservation: 
Commercial  office  equipment;  voluntary- 
national  testing  and  information  program, 
17292 
Energy-efficient  products  commercialization 
promotion;  Federal  government  purchasing 
power  use,  17888 
Energy  savings  performance  contract  model 

solicitations;  changes,  2502 
Grants  and  cooperative  agreements;  availability, 
etc.: 
State  energy  program  special  projects,  27058 
Meetings: 
Stale  Energy  Advisory  Board,  7781,  25657 


in 


formation  Administration 


NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  co^iment  request,  1 1390, 

14766.  16903.  25:112,  31929,  33105 
Submission  for  OMB  review;  comment  request, 
4260,  4974,  24924,  29083 
Forms;  availability,  etc.: 

Residential  energy  consumption  survey,  60 
Meetings: 

American  Statistical  Association  Committee  on 
Energy  Statistics.  15929 

Encruv  Rcscnrch  Office 

NOllCLN 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Environmental  management  science  program. 

4975 
Experimental  program  to  stimulate  competitive 

research.  57 
Financial  assistance  programs — 
High  performance  computing  and 
communications  grand  challenge 
applications.  15235 
Natural  and  accelerated  biomediation  research 
program-science  team  leadership,  10746 
Photochemistry  sciences  research 
opportunities.  ^234 
Global  change  integrated  assessment  research 

program.  3026 
Human  Genome  Program — 
Ethical,  legal,  and  social  implications,  4631 
Sequencing  and  its  analysis,  4630 
Special  research  program — 

Atmospheric  radiation  measurement  program; 
radiation  and  clouds  study,  6986 
Vehicular  transportation  improvement  and 
energy  consumption  and  pollution 
reduction  from  manufacturing  processes, 
4972 
Meetings: 

Basic  Energy  Sciences  Advisory  Committee, 

162,  26170 
DOE/NSF  Nuclear  Science  Advisory 

Committee,  16904 
Fusion  Energy  Advisory  Committee,  1 367 
Health  and  Environmental  Research  Advisory 

Committee,  11400 
High  Energy  Physics  Advisory  Panel,  4263, 
15929 


Engineers 
Engineers  Corps 

RlJLI':S 

b^ger  zones  and  restricted  areas: 

Albemarie  and  Pamlico  Sounds;  Harvey  Point, 
Perquimans  County,  NC,  7214 
Correction,  26107 
Sinclair  Inlet,  Puget  Sound  Naval  Shipyard, 
WA,  2117^, 
Water  resource  development  projects,  public  use; ' 
shoreline  management,  18499 

PROPOSED  RULF.S 

Danger  zones  and  restricted  areas: 
Chesapeake  Bay  off  Fort  Monroe.  VA.  and 
Canaveral  Harbor  adjacent  to  Navy  Pier 
at  Fort  Canaveral,  FL,  7231 
Navigation  regulations: 

St.  Marys  Falls  Canal  Soo  Locks,  Ml,  33 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Camp  Bonneville.  WA,  32784 
Charles  E.  Kelly  Support  Facility.  Irwin 
Support  Annex.  Manor.  PA,  24921 
.  Defense  Distribution  Depot  Memphis,  TN, 
13483 
Defense  Distribution  Depot,  UT,  2521 1 
Detroit  Arsenal  Tank  Plant.  Ml,  15057 
Fitzsimons  Army  Medical  Center,  CO,  19910 
Fort  Chaffee  Military  Reservation,  Sebastian 

County,  AR,  21445 
Fort  Grecly,  AK,  26892 
Fort  Holabird,  Baltimore,  MD,  17690 
Fort  Pickett,  Blackstone,  VA,  16764 
Fort  Ritchie  Military  Reservation,  Cascade, 

MD,  21445 
Fort  Totten,  NY,  19910 
Hingham/Cohasset  US  ARC,  MA,  16764 
Irwin  Support  Annex,  PA,  24481 
Letterkenny  Army  Depot,  Chambcrsburg,  PA, 
'-'     28567 

Military  Ocean  Terminal  Bayonne.  NJ,  18572 
Red  River  Anny  Depot,  TX.  28568 
Rio  Vista  Army  Reserve  Facility,  CA,  20516 
Savanna  Army  Depot,  IL,  32784 
Seivers  Sandberg  U.S.  Army  Reserve  Center. 

Pedricktown,  NJ,  15225,  18124 
Seneca  Anny  Depot,  NY,  18572   * 
Sgt.  Joyce  Kilmer  U.S.  Army  Reserve  Center, 

Edison.  NJ.  15226 
Stratford  Army  Engine  Plant.  CT.  15225 
U.S.  Anny  Reserve  Facility  Bellmore,  NY, 
15226 
Closiue  of  public  lands:  „^/^v_ 

Washington,  18572  ^^ 

Coast  Guard  categorical  exclusions;  nationwide 
general  permit  program;  proposed 
authorization,  18573 
Environmental  statements;  availability,  etc.: 
Ashtabula  River  and  Harbor,  OH;  dredging  and 

confined  disposal  facilities  project.  1901 
Chesapeake  and  Delaware  Canal  Baltimore 
Hartjor  connecting  channels  (deepening), 
DE  and  MD;  feasibility  study;  public 
meeting.  2908 1 
Irvine,  CA;  U.S.  Food  and  Dnig  Administration 

laboratory  construction,  30229 
Lake  Seminole  Hydrilla  Action  Plan.  FL  et  al., 

15226 
Luzerne  County,  PA;  Wyoming  Valley  levee 

raising  project,  7493 
Norco,  CA;  Norco  Bluffs  banks  stabilization 

measures,  30229 
Poplar  Island,  Talbot  County.  MD.  15229 
Environmental  statements;  notice  qf  intent: 
Arkabutla  Lake  ct  al..  MS,  14760 
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Atlantic  County,  NJ;  stonn  damage  reduction 
and  beach  erosion  control  project  1 1813, 
21446 
Central  and  Southern  Florida  Project, 

comprehensive  review  study,  2804 
Churchmans  Marsh  Reservoir/New  Castle 

county  water  supply  project.  DE,  11813 
Dade  County,  FL;  Miami  River  mamienance 

dredging.  20810 
Gulf  Iniracoastal  Waterway.  TX,  5754 
Hinton.  WV;  Bhjcstone  Dam  safety  assurance 

program.  9681    ' 
Middlesex  County  et  al..  NJ;  Green  Brook  flood 

control  project,  28568 
North  Dade  (C-7.  C-8.  and  C-9),  FL;  canals 
and  water  control  stnictures  conslniclion, 
5989 
Palm  Beach  County.  FL;  Botles  Canal  flood 

control  project.  11814 
Pine  Flat  Dam  fish  and  wildlife  habitat 

restoration  investigation,  CA,  15227 
Port  Huencme,  CA.  feasibihty  study.  11814 
Pumam  and  Manon  Counties.  FL;.  Rodman 
Dam/Ocklawaha  River  restoration  project. 
4419 
Sacramento  County  and  City,  CA;  flood 

protection.  554 
Salt  River.  Terape  and  Phoenix.  AZ;  Rio  Salado 

environmental  restoration  project,  29082 
Sauquoit  Creek;  NY.  flood  control  project,  555 
Si.  Paul,  AK,  harbor  improvements,  2805 
Worcester  County.  MD;  Ocean  City  and  vicinity 
water  resources  feasibility  study.  7778. 
II8I5 
Mechanical  silvicuitural  site  preparation  activities 
for  pine  plantation  esublishment  in  the 
Southeast;  best  management  practices; 
guidance.  7242 
Meetings; 
CoasiaJ-^gineenng  Research  Board.  21 164 
Inland  Waterways  Users  Board.  1 5229.  32785 
Nationwide  permits  (NWPs);  issuance,  reissuance, 
and  modification;  public  hearings,  30778, 
30780 
Native  American  human  remains  and  associated 
funerary  objects; 
Illinois  Suie  Museum,  IL.  and  Glenn  Black 
Laboratory  of  Archaeology.  IN;  lithics, 
10994 
Regulator)  guidance  letters.  18575 
Dissemination,  30990 

I  rtL^raving  and  Printing  Bureau 

RLLES 

United  Slates  currency  and  other  securities; 
distuictive  paper.  10895 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  28258 

Environmental  Protection  Agency 

RILES 

Acquisition  regulations: 
Confldential  business  mformation;  collection. 

use,  access,  ireatmeni.  and  disclosure; 

solicitation  provisions  and  contract  clauses. 

14264 
Cost-sharing  contracts.  1 4504 
Energy  efricieni  computer  equipment  coverage; 

EPA  Energy  Star  requirements.  1 4506 
Information  Resources  Management  policies; 

electronic  access.  33693 
Monthly  progress  reports,  contract  cost 

suspended  or  disallowed,  29314 
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Superfiind  response  action  contractors;  insurance 
for  liability  to  third  panics;  clauses 
removed.  29493 
Air  pollutants,  hazardous;  national  emission 
standards; 
Aerospace  manufacturing  and  rework; 

correction,  4902 
Authority  delegation.  CFR  correction.  29485 
Chromium  emissions  from  hard  and  decorative 
chromium  electroplating  and  anodizing 
tanks,  etc..  27785 
Equivalent  emission  limitations  by  permit; 

implemenution,  21370 
Gasoline  terminals  and  pipeline  breakout 

stations.  7718 
Hazardous  air  pollutants  list;  additions  and 
deletions — 
Caprolactam;  delisting.  30816 
New  nonroad  spark  ignition  engines  at  or  below 

19  kilowatts.  20738 
Perchloroethylene  emissions  from  dry  cleaning 
facilities — 
California.  25397 
Guidance  availability.  29485 
Petroleum  refinery  sources,  new  and  existing, 
33799 
Correction,  7051.  29876 
Petroleum  refinery  sources,  new  and  existing; 

correction,  7051 
Printing  and  publishing  industry  operations. 

27132 
Surface  coating  operations  from  new  or  existing 
shipbuilding  and  ship  repair  facilities — 
Compliance  date  revision  and  implementation 
plan  submittal  deadline  extension,  30814 
Synthetic  organic  chemical  manufacturing 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation. 
7716,  31435 
Tennessee,  radionuclides  emissions  other  than 
radon  from  Energy  Department  facilities, 
etc.,  18280 
Air  pollution;  standards  of  performance  for  new 
stationary  sources; 
Industrial-commercial-institulional  steam 
generating  units — 
Louisiana,  14029 
Meuls  emissions  determination,  18260 
Portland  ccmeni  plants;  CFR  coneclion.  14637 
Small  industnal-commercial-institutional  steam 
generaung  units.  20734 
Air  pollution  control;  new  motor  vehicles  and 
engines; 
Ocan-fuel  vehicles  and  engines  emission 
standards;  conversion  requirements,  and 
California  pilot  text  program— 
Small-volume  manufacturers  certification 
>  program  conversion  sales  volume  limit 

provision  removed.  129 
Deterioration  factors  for  allemaiive  fuel 
vehicles,  determination  requirements; 
inherently  low-emission  vehicles,  labeling 
requirements  amendments.  122 
Heavy-duty  vehicles  and  engines,  19%  and 
1998  model  year  emission  standards; 
nonconformance  penalties.  6949 
Light-duly  trucks.  1996  model  year  particulate 
standards,  etc.;  nonconformance  penalties, 
6944- 
Nonconforming  vehicles  importation.  5840 
Air  programs: 

Accidental  release  protection — 
Regulated  substances  and  thresholds  list; 

modifications,  31730 
Requiremenis;  risk  management  program, 
31668 


Ambient  air  quality  standards,  national — 

Sulfur  oxides  (sulfiir  dioxide).  25566 
Fuel  and  fuel  additives — 
Gasoline  containing  lead  or  lead  additives  for 
highway  use;  prohibition.  3832.  8221, 
28763 
Reformulated  gasoline;  oxygen  content  limits, 

12030 
Reid  Vapor  Pressure  lower  limit  adjustment; 
reformulated  gasoline  sold  in  California, 
20736 
Reid  Vapor  Pressure  volatility  standard  (1996 
and  1997);  relaxation  approval,  16391 
Gasoline  retailer  and  wholesale  purchaser- 
consumer  fuel  dis()ensing  rate: 
Implementation  dale  delayed,  and  hardware/ 
software  controlling  same,  location, 
33034 
Municipal  solid  waste  landfills;  new  sources 
control  and  emission  guidelines  for  existing 
sources.  9905 
Outer  Continental  Shelf  air  regulations — 
Sources  within  25-milc  limit;  offset  remand. 
25149 
Outer  Continental  Shelf  regulations — 

California.  28757 
Stratospheric  ozone  protection — 
Ozone-depleting  substances,  glohal-warming 

potentials,  list,  1284 
Ozone-depleting  substances  significant  new 
alternatives  policy  program;  substitutes 
prohibitions  or  restrictions.  25585 
Refrigerant  recycling.  7724,  10676 
Significant  new  alternatives  policy  program, 

4736 
Used  class  I  controlled  substances  import; 
excise  tax  liability  certification  3-month 
administrative  sUy.  3316,  29485 
Air  programs;  State  authority  delegations: 
Kentucky.  15721 
Mississippi,  21080 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
Federal  regulatory  reform.  16050.  30162. 

32339 
Volatile  organic  compounds  (VOC); 
perehloroethylene  exclusion.  4588 
Air  quality  implemeatation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  5285.  11137 
Alaska.  24712,  33676 
Arizona,  3578.  5287.  14974.  15717 
California,  1716,  1718,  3579,  4215.  4887.  4890, 
4891.  5288,  5515.  5701.  7706,  7992. 
15719.  18500,  18959.  18963,  19555. 
20136,  20145.  20453,  29659,  32341 
Colorado,  1 1 149 
Connecticut,  24239 

Delaware,  1838,  2419,  7415.  13101.  24239 
Federal  regulatory  review,  16050 
Rorida,  3572,  6543,  18259 
Georgia,  3817,  3819,  3820,  33372 
Idaho.  20730,  27019 
Illinois.  2423.  3575.  5291.  551 1,  1 1 139,  1 1550. 

14484.  15715.  20147.  20455 
Illinois;  withdrawn.  12030 
Illinois  et  al..  2428 
Indiana.  3581.  4895.  4897,  1 1 142,  1 1552. 

14487,  15704.  29961.  29965 
Iowa.  18958 

Kansas  and  Missouri,  18251 
Kentucky,  8873.  14489,  33674 
Louisiana.  2438.  7218.  31035 

Ohio.  31225 
Maine.  5690 
Maryland,  3582,  7418 


Massachusetts,  2918,  56%.  1 1556 

Michigan,  3815.  5694.  5707.  6545,  7221.  7995. 

12030.  16229,31831 
Minnesota,  6547 
Mississippi,  5295 

Missouri.  4352,  771 1.  7714,  9642,  13776 
Montana,  11153 
Nebraska,  4899,  5297,  5699 
Nevada,  4901 
New  Jersey.  5299,  33678 
New  Mexico,  29978.  32339 
North  Carolina,  3584,  5689.  25789 
Ohio,  1720,  3319.  3591.  9644,  11560.  17576, 

18255.  20139.  20458,  24457.  24702,  29662 
Oklahoma,  7709.  15713 
Oregon,  24709 
Pennsylvania.  2926.  5303.  14493.  15709.  19193. 

24706,  28061.  29483.  29664 
Pennsylvania;  CFR  correction.  5515 
Rhode  Island.  3824.  4353.  1 1731.  14975 
South  Carolina.  6114 

Tennessee,  3318.  1 1 136.  14491.  14634.  29666 
Texas.  20732 
Utah.  9350.  20142 
Virginia.  11162.  29%3 
Virginia  et  al..  2931 
Washington.  25791 
Washington  and  Alaska,  5704 
West  Virginia.  4216 

Wisconsin.  5306.  5514.  %39,  1 1735.  14972. 
15706,  18257,  18681 

Correction.  5307 
Air  quality  planning  purposes;  designation  of 

areas: 
Arizona.  21372 
Connecticut,  24239 
Idaho,  29667 
Massachusetts.  2918 
Michigan,  5707,  31831 
New  Jersey,  33678 
New  Jersey  et  al..  2939 
New  Mexico.  29970 
Ohio.  3319,  3591.  1 1560.  20458.  31225 
Pennsylvania.  2926 
South  Dakota.  4357.  24242 
Texas.  144% 
Virginia  et  al.,  2931 
Clean  Air  Act: 

Acid  rain  program — 

Permits  regulation;  periodic  relative  accuracy 
test  audits  (RATA),  25580 
Acid  rain  provisions — 

Sulfur  dioxide  emissions  allowance;  direct 
sale  elimination  and  independent  power 
producers  written  guarantee  program, 
28761 
State  operating  permits  programs — 

California,  4217,  18083 

Indiana,  8875 

Interim  approval  criteria,  31443 

Kansas,  2938 

Kentucky,  lV738 

Massachusetts,  3827,  24460,  31442 

Missouri,  16063 

Nebraska,  7073 

New  Jersey.  24715 

Oklahoma.  4220 

Puerto  Rico.  7073 

Rhode  Island.  20150 

South  Dakota.  2720 

Tennessee.  5705,  13101,  18966 

Texas.  32693 
Debarment  and  suspension  (nonprocurement)  and 

drug-free  workplace  requirements: 
Clean  Air  and  Water  Acts;  facilities  ineligibility 
in  performance  of  Federal  contracts,  grants, 
and  loans.  28755 


Drinking  water 

National  primary  and  secondar>  drinking  water 
regulations — 
Public  water  systems;  monitoring  and  data 
reporting  requiremenis,  24354 
Drug-free  workplace  requirements: 
Clean  Air  and  Water  Acts;  facilities  ineligibility 
in  performance  of  Federal  contracts,  grants, 
and  loans.  28755 
Equal  employment  opportunity  requirements; 
contractor  compliance;  CFR  part  removed, 
33673 
Hazardous  waste; 
Federal  Facility  Compliance  Act;  administrative 
enforcement  actions;  technical  revision. 
11090 
identification  and  listing — 
Exclusions.  18088 

Recovered  oil  exclusion;  correction.  13103 
Recycled  used  oil.  33691 
Land  disposal  restrictions — 
Decharacierized  wastewaters,  carbamate 
wastes,  and  spent  poiliners  (Phase  III); 
partial  withdrawal  and  amendment. 
15660 
Con^ction.  19117 
Decharacierized  wastewaters,  carbamate 
wastes,  and  spent  poiliners  (Phase  III). 
15566 
Decharacierized  wastewaters,  carbamate 
wastes,  and  spent  poiliners  (Phase  III); 
technical  correction.  33680 
State  underground  storage  tank  program 
approvals — 
Arkansas,  1213 
Georgia.  4224 
Louisiana,  1211 
Maine.  6554 
Montana.  3599 
New  Mexico,  1216 
Oklahoma.  1220 
Rhode  Island.  6319 
.Texas.  1223 
Treatment,  storage,  and  disposal  facilities — 
Tanks,  surface  impoundments,  and  containers; 
organic  air  emission  standards.  4903, 
28508 
Hazardous  waste  program  authorizations: 
Alabama,  5718,  18281 
Georgia,  9108 
Illinois.  10684 
Kentucky.  18504,25799 
Louisiana.  13777 
Michigan.  4742 
Nebraska.  32699 
Nevada,  32345 
New  Mexico,  2450 
North  Carolina,  18284 
South  Carolina.  18502 
Tennessee,  25794,  257% 
Washington.  7736 
Organization,  functions,  and  authority  delegations: 
Pollution  Prevention  and  Toxics  Office;  mailing 
addresses  update  for  submissions, 
information  requests,  etc..  33044  V 
Pesticide  programs:  *i.^ 

Federal  Insecticide.  Fungicide,  and  Rodenticide 
Act  container  and  containment  standards — 
Exemptions.  8876 
Production  reports;  submission  time  extension, 
8221,25151 
Correction.  14497 
Registration  and  classification  procedures; 

notification  to  Agriculture  Secretary.  30163 
Regislntlion  modifications;  notification  and  non 
notification  procedures.  33039 
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EPA 

Worker  protection  standards  for  agricultural 
workers — 
Decontamination  sites  for  workers; 

requirements,  33207 
Warning  signs;  language  and  size 
requirement,  33202 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
1 .2-Ethanediamine.  9355 
l-([2-(2,4-Dichlorophenyl)-4propyl-l3- 
dioxolan-2-ylMH-1.2.4-triaz  ole,  3326, 
■    2%72,  31042 
2,4-D  (2,4-dichlorophenoxyacetic  acid),  13428 
3,5-dichloro-n-(  I .  I  -dimethyl-2- 

propynyl)benzamide.  10282 
Acrylate  polymers/copolymers,  6550 
Allyl  isothiocyanaie.  24893 
Aluminum  iris  (0-ethylphosphonate).  31039 
Avermectin  B 1  and  delta-8.9-isomer,  4593. 

15900.  20745 
Avennectin  Bl.  etc..  9350 
Benzoic  acid.  13427 
Bifenthrin,  2%76 
Cadre.  11311 
Captan,  etc..  1 1994 
Chlorothalonil.  10280 
Chlorpyrifos,  3328 
Clomazone.  20743 
Cyfluthrin.  10678 
ICyroraazine,  19842 
VDifiubenzuron.  30170 
JDimethenamid.  10681 
\Diquat,  30165 

flFenoxaprop-ethyl,  21378.  30165 
Flutolanil.  33041 
Glyphosate.  7729.  15192 
Hexaconazole.  15895 
Hexythiazox.  6552 

Imidacloprid.  571 1,  5714,  7734,  19855,  2%74 
Iprodione.  19845 
Jojoba  oil.  2120    . 
Uctofen,  19849.  20742 
Maleic  hydrazide.  etc.,  261 18 
Meat  meal  and  red  pepper.  13424 
Melalaxyl,  4592 
Myrothecium  verrucaria,  1 1313 
Nicosulfuron.  7732 
Ociadecanoic  acid.  1 2-hydroxy-.  homopolymer, 

octadecanoate,  5712 
Oxidized  pine  lignin,  sodium  salt,  31037 
Oxo-alkyI  acetates,  261 17 
Pelargonic  acid,  571j5 
Propargite.  etc..  25 153 
Propylene  oxide.  25 1 52 
Prosulfuron.  26841.  26843 
Quizalofop  ethyl.  31041 
Quizaiofop-p  ethyl  ester,  301 7 1 

Correction,  33799 
Sethoxydim.  7727 
Sodium  salt  of  acifluorfen.  30163 
Siyrene-2-ethylhexyl  acrylate-glycidyl 
methacrylate-2-acrylamido-2- 
methylpropanesulfonic  acid  graft  A 

copolymer.  4591 
Sulfonium.  etc..  9352,  9357 
Sulfonium,  trimelhyl-salt  with  N- 

(phosphonomethyl)glycine  (1:1).  1 58% 
Tebuthiuron.  19847 

Tefiuthrin.  19852  "* 

Tolerance  processing  fees  increase,  19850 
Tribenuron  methyl,  14637 
Trifiuralin.  2446 
Triflusulfuron  methyl.  30167 
Xanthan  gum-modified,  19854 
Radiation  protection  programs; 

Spent  nuclear  fuel,  high-level  and  transuranic 
radioactive  wastes  management  and 
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disposal;  waste  isolation  piloi  plant 
compliance.  5224 
Solid  wastes. 
Land  disposal  of  solid  waste,  guidelines;  CFR 

pan  removed.  18501 
Transfrontier  movements  of  solid/hazardous 
wastes  destined  for  recovery  operations, 
control;  OECD  Council  decision 
implementation.  16290 
Supcrfiind  program 
Emergency  Planning  and  Community  Right-to- 
Know  Act — 
Extremely  hazardous  substances  list  and 
reportable  threshold  planning  quantities, 
20473 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  uodatc.  2451.  3331. 
4747.  61 15.  6<5o.  7996.  10687,  15902, 
18287.  18507.  18683.  18968,  20473. 
24720,  24894,  27788.  2851 1.  29678. 
30510 
Toxic  chemical  release  reporting,  community 
right- to- know —  } 

Toxic  release  inventory  reports,  2722 
Toxic  and  hazardous  substances: 
Health  and  safety  data  reporting  rule — 
List  additions.  7421.  14596 
Toxic  substances: 

Anthraquinone  reporting  and  recordkeeping 

requirements,  revocation.  7076 
Health  and  safety  data  reporting  rule — 

Siloxanes;  CFR  conrction,  32702 
Lead— 
Lead-based  paint  poisoning  prevention  in 
residential  structures,  information 
disclosure  requirements.  9064 
Polychlonnatcd  biphenyls  (PCBs) — 

Disposal.  1 1096 
Sigmncani  new  uses — 
Cyclohexanecarbonitrile.  U,3-trimethyl-5- 

oxo.  33373 
Ethane.  1.1.1  trifluofo-.  33374 
Testing  requirements — 
Alkyl  glycidyl  ethers.  1 1740.  29486 
Chloroethanc.  modification,  withdrawn,  7221 
Mesityl  oxide,  withdrawn,  33375 
Uniform  administrative  requirements  and 
deflniiions.  higher  education  institutions, 
hospitals,  and  other  nonprofit  organizations 
(OMB  A-llO),  6066 
Water  pollution,  effluent  guidelines  for  point 
source  categories; 
Fertilizer  manufacninng;  CFR  conectioo.  10468 
Nonferrous  meials  manufacniring;  CFR 
correction,  24242 
Water  pollution  control: 
Clean  Water  Act- 
State  permitting  programs;  State  law 
challenge  requirement,  approval  or 
denial  of  Section  402  permits,  20972 
Ocean  dumping;  site  designations — 

Atlantic  Ocean  offshore  Miami.  FL.  2941 
Water  quality  standards — 
Anzona  surface  waters.  20686 
Water  programs 
Oil  discharge  program;  Federal  regulatory 
reform.  7419.  9646 
Correction.  14031 

i'KOPOSED  RULES 

Acquisition  regulations: 

Soorce  selection  process,  25440 
Air  pollutants,  hazardous,  national  emission 
standards: 
Equivalent  emission  limitations  by  permit, 
implementation,  21414 
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Industrial  Combustion  Coordinated  Rulemaking 
Advisory  Committee — 
Establishment,  31883 
PerchloroeLhylenc  emissions  from  dry  cleaning 

facilities,  19887 
Radon  emissions  from  phosphogypsum  stacks, 
20775 
Hearing,  3.3053 
Surface  coating  operations  from  new  or  existing 
shipbuilding  and  ship  repair  facilities — 
Compliance  date  revision  and  implementation 
plan  submittal  deadline  extension,  30846 
Synthetic  organic  chemical  manufacturmg 
industry  and  other  processes  subject  to 
equipment  leaks  negotiated  regulation, 
7761 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Medical  waste  incinerators,  31736 
Nonmetalllc  mineral  processing  plants,  33415 
Volatile  organic  compound  (VOC)  emissions — 
Architecniral  coatings,  32729 
Automobile  refinish  coatings,  19005 
Air  pollution  conlrt>i;  new  motor  vehicles  and 
engines: 
CTcan-fuel  and  conventional  vehicle  conversions 
and  small-volume  limit  provisions  for  small 
volume  manufacturers  certification,  140 
Gasoline  spark-ignition  and  diesel  compression- 
ignition  marine  engines,  emission 
standards.  4600.  9132.  12053 
Heavy-duty  engines,  highway-operated. 

emissions  control.  33421 
New  non-road  spark  ignition  and  compression 
ignition  engines;  reduced  certification 
reporting  requirements.  20779 
Small  Non-Road  Engines  Emissions  Control 
Negotiated  Rulemaking  Advisory 
Committee— 
Meetings,  2216 
Air  programs: 

Accidental  release  prevention;  regulated 
substances  and  thresholds  list; 
modifications,  16598 
Proposed  sUy  of  effectiveness,  16606 
Ambient  air  quality  standanJs.  national — 

Ozone  and  particulate  matter.  29719 
Clean  Air  Act — 

Consumer  products,  national  volatile  organic 
compound  emission  standards,  14531 
Fuel  and  fuel  additives — 
Gasoline  containing  lead  or  lead  additives  for 

highway  use,  prohibition.  3894 
Reid  Vapor  Pressure  lower  limit  adjustment; 
reformulated  gasoline  sold  in  California. 
20779 
Reid  Vapor  Pressure  volatility  standard  (19% 
and  1997);  relaxation  approval.  16423 
Gasoline  retailers  and  wholesale  purchaser- 
consumer  fuel  dispensmg  rate  requirements 
Implementation  date  delayed.  33053 
National  emission  standards  for  hazardous  air 
pollutants — 
Owners  or  operators  who  construct. 

reconstruct,  or  modify  major  sources; 
control  technology  requirements.  13125 
Radionuclide  emissions  from  licensed 
facilities,  2765 
Outer  Continental  Shelf  air  regulations — 

Enforcement  beyond  25-milc  limit,  delegation 
remand,  25173 
Outer  Continental  Shelf  regulations — 

California.  2761 
Pulp,  paper,  and  paperboard  indusuies;  effluent 
limitations  guidelines,  pretrcatmcnt 
standards,  and  new  source  performance 
standards,  9383 


Stratospheric  ozone  protection — 

Motor  vehicle  air  conditioners  servicing  and 
refrigerant  recovery  and  disposal,  9014 
Ozone-depleting  substances  significant  new 
alternatives  policy  program;  substitutes 
list  25604 
Refrigerant  recycling.  7762,  7858 
Used  class  1  controlled  substances  import; 
excise  tax  liability  certification  stay  and 
reconsideration,  3361 
Air  programs;  fuels  and  fuel  additives: 
Reformulated  and  conventional  gasoline — 
World  Trade  Organization;  imported  gasoline 
requirements  determination  baseline, 
33703 
Air  programs;  State  authority  delegations: 

Washington.  6184 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
Federal  regulatory  review.  16068 
Volatile  organic  compound  defuiition;  HFC 
43-IOmee  and  HCFC  225ca  and  cb 
exclusion,  19231 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  5358.  1 1 168 
Alaska.  33703 

Arizona,  15019.  15745,  15752 
Cahfomia.  1727,  4946-4948,  5358.  5527.  5725, 
7760,  8008.  10920.  15752,  17675,  19004, 
19601,  20199,  20201.  20504.  29725.  32385 
Colorado.  11169 
Delaware.  1880,  2464.  7453 
Federal  regulatory  review,  16068 
Florida.  3632.6591.  18311 
Georgia,  3891.  33414 
Idaho.  27038 

Illinois.  2464.  3631.  5526.  1 1 168.  1 1596. 
14520,  15751,  20201.  20504.  21405 
Indiana.  3631,  4948.  1 1 168,  1 15%.  14520. 

15744.  30023 
Kansas  and  Missouri,  18310 
Kentucky,  8901.  14521,  16738,33702 
Louisiana.  30024,  31073 
Maine.  5724 

Maryland,  3632,  7453.  8009 
Massachusetts,  2981,  5725,  1 1597 
Michigan.  3891.  5724.  6592,  8009,  14522, 

19233 
Mississippi,  5359 
Missouri,  4248,  4391,  7760,  9661,  10%2, 

10%9 
Montana,  1 1169 
Nebraska.  4949,  5360,  5725 
Nevada,  4949 
New  Mexico,  6179.  32385 
New  York  et  al.,  5363 
North  Carolina,  3633,  5723.  25840 
Ohio.  1727,  2760.  3362.  3635,  9661,  17669, 

20200,  24467,  24737 
Oklahoma.  7760.  15751 
Oregon.  24738,  28531 
Pennsylvania,  2982.  4598,  5360,  14522,  15744. 

24737,  29508 
Puerto  Rico,  31885 

Rhode  Island,  3892.  4392,  1 1798.  15019 
South  Carolina.  6178 
Tennessee.  3362,  1 1 167,  14521,  14694.  29725, 

32386 
Texas,  2751 
Utah.  20200 

Virginia.  1880.  11170.30023 
Virginia  ct  al.,  2982 
Washington,  25841,  29515 
West  Virginia,  4246 

Wisconsm,  5362,  5527,  9661.  1 1798.  1 50 1 9. 
15744.  18311.  18711.  2I4I2.  28541.  29508 
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Air  quality  planning  purposes;  designation  of 
t     areas: 
Arizona.  21415 
Idaho.  29726 
Kentucky,  16738 
Michigan.  14522.  19233 
New  Jersey  ct  al.,  2983 
New  Mexico.  6179 
New  York  et  al.,  5363 
Ohio.  2760.  3362.  3635 
Pennsylvania,  2982 
South  Dakota.  4392 
Virginia  et  al..  2982 
Washington.  29515 
Wisconsin,  29508 
Clean  Air  Act: 
Acid  rain  program — 
Nitrogen  oxides  emission  reduction  program, 
1442.  3893 
Acid  rain  provisions — 
Sulfur  dioxide  emissions  allowance;  auction 
design  and  timing  change,  etc..  289% 
Sulfur  dioxide  emissions  allowance;  direct 
sale  elimination  and  independent  power 
producers  written  guarantee  program. 
28830 
State  operating  permits  programs — 
Idaho.  30570 
Maryland,  2465 
Massachusetts,  3893 
Michigan.  32391 
New  Jersey.  2990 
Pennsylvania.  9125 
Rhode  Island.  20202 
Teimessee,  9661 
Vermont  26145 
Virgin  Islands,  2216 
Drinking  water. 
National  primary  and  secondary  drinking  water 
regulations — 
Enhanced  surface  water  treatment 

requirements  for  waterbome  pathogens 
and  viruses,  26857 
National  primary  drinking  water  regulations — 
Lead  and  copper.  16348 
Hazardous  waste: 
Hazardous  waste  management  system — 
Contaminated  media  managed  during 

government-overseen  remedial  actions; 
requirements.  18780 
Hazardous  waste  program  authorizations — 
Indian  Tnbes,  grant  funds  for  development 
and  implementation,  eligibility.  30472 
Identification  and  listing — 
Constituent-specific  exit  levels  for  low-risk 

solid  wastes.  6805 
Exclusions.  146%,  25175,  32746,  32753 
Military  munitions  rule;  explosives 

emergencies;  redefmition  of  on-site, 
2990 
Petroleum  refining  process  wastes;  land 

disposal  restrictions,  4758,  5528 
Recovered  oil  exclusion;  correction,  13129 
Land  disposal  restrictions — 

Mineral  processing  wastes,  etc.,  2338,  12054 
Wood  preserving  wastes  and  toxicity 
characteristic  metal  wastes,  21418 
Management  facilities;  solid  waste  management 

units  (SWMUs),  corrccuve  action,  19432 
Particulate  matter  and  continuous  emissions 
monitoring  systems  for  combustors; 
demonstration.  7232 
Correction.  9532 
Solid  waste  disposal  facility  criteria  (landfills) — 
State^lribal  permit  program  adequacy 
deiermmation.  2584 
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Treatment,  storage,  and  disposal  facilities — 
Tanks,  surface  impoundments,  and  containers; 
organic  air  emission  standards,  17863 
Pesticide  programs: 
Atrazine,  simazine,  cyanazine,  alachlor,  and 

metolachlor,  sale  and  use  restrictions;  State 

management  plans;  notification  to 

Agriculture  Secretary,  1883 
Pesticides  and  ground  water  strategy;  State 

management  plan  regulation,  33260 
Registration  and  classification  procedures; 

notification  to  Agriculture  Secretary,  3363 
Risk/benefit  information;  reporting 

requirements;  notification  toAgriculturc 

Secretary.  11839 
Worker  protection  standards — 

Decontamination  supplies;  notification  to 

Agriculture  Secretary.  14040 
Restrictecl  entry  intervals  for  limited  contact 
tasks;  methyl  parathion  "double 
notification"  not  required.  19889 
Warning  signs;  standard  language  and  size 
requirements;  notification  to  Agriculture 
Secretary.  14041 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
1.1.1,2-Tetrafluoroethane,  15913 
1,1-Difluoroeihane,  28118 
2,4-D(2,4-dichlorophenoxyacetic  acid).  6804 
2.4-Dichlorophenoxyacedic  acid.  4623 
2-Bromo-2-nitro-l,3-propanediol,  15915 
2-Propene- 1 -sulfonic  acid,  sodium  salt,  polymer 

with  ethenol  and  ethenyl  acetate,  24738 
3-Dichloroacetyl-5-(2-furanyl)-2.2- 

dlmethyloxazolidine,  31077 
A-alkyKC  1 2-C 1 5)- w-hydroxy  poly(oxyethylene) 

sulfate,  etc..  28120 
Acephate.  etc.,  6592 

Aluminum  tris  (O-ethylphosphonate),  18534 
Avermectin  Bl  and  its  delta-8,9-isomer,  11357. 

20780     . 
Capsaicin  and  ammonium  salts  of  fatty  acids. 

19233 
Chlorothalonil,  1884,31073 
Chloroxuron.  etc.,  14694 
Clomazone,  10297 
Copper  8-quinolinolate.  33058 
Dicofol.  etc..  8174.  26858 
Diflubenzuron.  16745 
Diquat,  13474 
Fenarimol,  30200 
Fluorine  compounds,  20781 
Glyphosate,  33469 
Hexaconazole,  3363 
Hexakis  (2-methyl-2-phenylpropyl)distannoxane, 

11359 
Lactofen,  5726,  9399 
Linuron,  33054 

Methyl  esters  of  tall-oil  fatty  acids,  26859 
Metoiachlor.  26149 

Oxidized  pine  lignin,  sodium  salt.  13476 
Oxo-alkyl  acetates,  5728 
Pentaerythritol  stearates,  16747 
Pesticide  chemicals  residues  tolerances; 

revocation,  26861 
Potassium  citrate,  15911 
Prosulftiron,  8903,  16742 
(Juizalofop  ethyl,  18536,  31079 
(Juizalofop-p  ethyl  ester,  30204 
Sethoxydim,  7764 
Sodium  salt  of  acifluorfen,  16740 
Sodium  salt  of  fomesafen,  31075 
Tau  fluvalinate,  24911 
Triadimefon.  31081 
Triphenyltin  hydroxide,  J8901 
Vinyl  pyrrolidone-acrylic  acid  copolymer, 
30202 
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Xanthan  Gum-modified.  4621 
Semi-annual  agenda,  23610 
Solid  wastes: 

Hazardous  waste  combustors  etc.;  maximum 
achievable  control  technologies 
performance  standards,  17358,  27038 
Superfiind  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  2772,  3365, 
6806,  6807,  8012,  9401,  9403,  10298, 
11597,  13131,  13794,  14280,  16068, 
16234.  19889.  20202.  20785.  21422. 
22004.  22006,  24261,  30207,  30575. 
32765 
Toxic  chemical  release  reporting;  community 
right-to- know — 
Metal  mining,  coal  mining,  etc.;  industry 
group  list  additions,  33588 
Toxic  substances: 

Acrylamide  and  N-methylolacrylamide  grouts; 

ban,  7454 
Significant  new  uses — 
Cyclohexvldiaraino  ethyl  esters  (substituted). 
17272 
Testing  requirements — 
Biphenyl.  etc..  33178 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Ore  mining  and  dressing.  5364.  I59L7 
Water  pollution  control: 
Clean  Water  Act — 
Pollutant  analysis;  test  procedures  guidelines. 
2465 
National  pollutant  discharge  elimination 
system — 
Marine  waters;  secondary  treatment 

requirements.  7404 
Publicly  owned  treatment  works,  etc.;  pennil 
application  requirements.  8229  >*" 

(Dcean  dumping;  bioassay  testing  requirements. 

7765.  13794 
Water  quality  standards — 
Arizona  surface  waters.  2766 
Water  programs: 
Pollutants  analysis  test  procedures;  guidelines — 
Oil  and  grease  and  total  peu-oleum 
hydrocarbons,  1730.  26149 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1922. 
3029.  3395.  33%.  4992.  5397.  5546.  5549, 
5761,  6373,  8271-8273,  9160,  10748. 
10749.  11635.  11832-11834.  13172.  14303, 
14771.  15065,  15066,  15068,  15246, 
15801,  18137.  20520.  20814.  21460. 
24486.  24488,  26901.  26903.  29092, 
29093.  29551.  30061,  30609.  331 13, 
33114,33732 
Submission  for  OMB  review;  comment  request, 
'       2505.  2820,  3397,  4264,  4433,  4434.  5549. 
6639.  6829-6833.  6995,  7101.  7259.  7260. 
7506,  7507,  8061,  8618,  8619,  9161,  9162. 
10341.  10342,  10750-10753,  14569,  16483. 
16484.  18136.  19275,  24790,  24930, 
24931.  25220-25222,  25665,  27073,  27074. 
28575-28577,  29376,  29377.  29556.  29557, 
30231.  30867.  31101.  31937.  32433.  33734 
Air  pollutants,  hazardous;  national  emission 
standards: 
Promulgation  schedule.  28197 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Coal  preparation  plants;  coal  dump  truck 

unloading  operations;  information  request, 
29558 
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Air  pollution  control: 
Clean  Air  Act  grants — 
Arizona,  6241 

California.  6240.  1 1403.  21462 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
International  regulatory  hannonizatioa,  public 

meetings.  30657 
Urban  buses  (1993  and  earlier  model  years), 
retroril/rcbuikJ  requirements;  equipment 
certification — 
Detroit  Diesel  Corp.,  8275,  16739 
Englehard  Corp..  20249 
Johnson  Matthey  Inc..  16773 
Air  programs: 

Ambient  air  monitoring  refeiciKe  and  equivalent 
methods — 
Columbia  Scientific  Industries  Model  5600 

Oxides  of  Nitrogen  Analyzer.  1 1405 
Horiba  Instruments.  Inc;  Model  APNA-360 
ambient  nitrogen  oxide  monitor,  etc., 
11404 
Clean  Air  Act — 

Accidental  release  prevention  rcquiremenis; 
model  nsk  management  programs, 
guidances  availability,  31733 
Stratospheric  ozone  p[QlS£tiofi — 

Industnal  process  refrigeration  leak  repair 
requirements,  trainmg  module  and  self 
auditing  checklist;  availability.  3399 
Air  programs;  Stale  authority  delegations: 

Alabama.  3030 
Air  quality  implementation  plans: 
Preparation,  adoption,  and  submittal — 
Grand  Canyon  Visibility  Transportation 
Commission,  recommendations, 
hearings.  15068     • 
Border  Environment  Cooperation  Commissioa: 
Project  guidelines  and  certirication  criteria; 
availability.  30063 
Qean  Air  Act: 

Acid  rain  provisions — 
Opt-in  permits,  comment  request.  26175 
Permits.  2820 
Small  diescl  refineries  fuel  desulftinzatioo 

allowance  allocations.  21462 
Sulfiir  dioxide  control  program;  transferable 
allowances  auctions  and  sales.  2821. 
15934 
Written  exemptions.  1 1835 
Citizens  suits;  proposed  settlements — 
Amencan  Petroleum  Institute  et  al.,  13858 
Delaware  Valley  Citizens'  Council  for  Clean 

Air.  26903 
Sierra  Club  Ugal  Defense  Fund.  13858. 
I  26176 

Risk  management  plan  programs — 
Offsile  consequence  assessment,  ammonia 
refrigeration  facilities,  and  data  elements; 
guidance  availability.  3031.  8058 
Clean  Water  Act: 
St.  Croix  River.  MN  and  WI;  adequate  facilities 
for  safe  and  sanitary  removal  and  treatment 
of  sewage  from  all  vessels;  reasonable 
availability.  30868 
Committees;  establishment,  renewal,  lerminatioa. 
ete.: 
Board  of  Scientific  Counselors.  21463 
Environmental  Financial  Advisory  Board,  12071 
Environmental  Policy  and  Technology  National 

Advisory  Council,  29094 

FIFRA  Scientific  Advisory  Panel.  5762 
Industnal  Non-Hazardous  Waste  Stakeholders' 

Focus  Group.  8058 
Local  Government  Advisory  Committee.  2821 
National  Environmental  Educatioiv and  Traming 
Foundation.  Inc.;  Board  of  Dhcctors 
appointment,  17891 
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Pesticide  Program  Dialogue  Committee.  29749 
Science  Advisory  Board.  15479 
Confidential  business  information  and  data 
transfer,  162,  2506,  2822.  5398,  15069. 
15480.  17699.  29558.  31102 
Consumer  labeling  initiative;  project  initiation, 

12012 
Drinking  water 

Microbial  contaminants  and  disinfectants/ 
disinfection  hypruducis.  public  meetmgs. 
29560 
Public  water  supply  supervision  program — 
Arkansas  et  al.,  2822 
California,  2507 
Hawaii.  17892 
Nebraska.  6242 
Nevada.  29748 
Emergency  response  plans: 

National  Response  Team's  integrated 

contingency  plan  guidance;  availability. 
28642,31103 
Endocrine  disruption  by  chemicals: 

Screening  and  testing  strategy  developffient, 
public  meeting.  20814 
Environmental  statements,  availability,  etc.: 
Agency  statements — 
Comment  availability.  6996.  8059.  9450, 
10755,  11836,  14097,  15251,  16249, 
17296,  18586,  19932,  22057,  24933. 
26177,  27346,  29094.  30233.  31938, 
33735 
Comment  nonavailability  due  to  government 

fiiriough  and  blizzard  of  1996,  1380 
Weekly  receipts,  2507-2510,  3932,  4993, 
6242,  6997,  8060,  9450,  10754,  1 18.36. 
14097.  15252.  16248.  17297.  18587. 
19931.  22057.  24933,  26177,  27347, 
29094,  30232,  31938,  33735 
Alaska- Juneau  Mine  Project,  AK.  1 1837 
Bayou  Lafourche  siphon  fresh  water  diversion 

restoration  project,  LA,  15253 
Sabine  Mining  Co..  TX.  permit  for  waste  water 

discharges,  3934 
South  Bay  International  Wastewater  Treatment 
Plant,  CA.  3934 
Federal  regulatory  review 
Reinvention  pilot  programs  (Project  XL); 

community  pilot  program.  3032 
Watershed-based  trading,  framework 

availability.  29563 
Watersheds;  effluent  trading;  policy  statement, 
4994 
Grants  and  cooperative  agr^pmenis;  availability, 
etc.: 
Investigator-initiated  grants  program,  2254, 

9451 
Lead-based  paint  professionals;  authorized  State 
ac^creditation  and  certification  programs. 
21463 
Multimedia  environmental  justice  through 
pollution  picvenlion  program.  30063 
Grants.  State  and  local  assistance: 

Grantee  performaiKe  evaluation  reports — 
Alabama  et  al..  24934 
Missouri  et  al..  15802 
Performance  partnership  grants.  Slate  and  tnbal 
environmental  programs;  interim  guidance. 
96% 
Hazardous  waste: 
Economic  and  regulatory  impact  supporting 
data,  national  hazardous  waste  constituent 
survey,  reporting  and  recoidkeeping 
requirements.  16484 
Land  disposal  restrictions,  exemptions — 
Abbott  Laboratories,  3032 
American  Ecology  Environmental  Services 

Corp.,  1 1838 
Cabot  Corp..  49% 


Mixed  radioactive/hazardous  wastes  storage 
prohibition;  enforcement  policy,  18588 
Regional  delisting  contacts;  list,  32798 
Hazardous  waste  management  final  authorization; 
reporiing  and  recordkeeping  requirements, 
16786 
Integrated  risk  information  system;  pilot  program; 

information  request,  14570 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee, 
29095 
Clean  Air  Act  Advisory  Committee,  5549, 

7508,  15069,  24306,  33736 
Common  sense  initiative — 
Automobile  manufacturing  sector,  36%, 

6834.  10342.  17297,  18728 
Computers  and  electronics  sector,  6834, 

17297,  29559,  32795 
Iron  and  steel  sector.  6834,  17297,  29559, 

32795 
Meul  finishing  sector.  10756,  29559,  32795 
Petroleum  refining  sector,  8278,  29559, 

32795 
Printing  sector,  8278.  17297.  33737 
Drinking  water  health  advisory  program,  1S2S3 
Effluent  Guidelines  Task  Force.  1 8729 
Emergency  Planning  and  Community  Right-to- 
Know  reportmg  requirements;  industry 
gro^p  list  additions;  public  hearings.  33619 
Environmental  Laboratory  Advisory  Board. 

31939 
Environmental  Policy  and  Technology  National 

Advisory  Council.  13859,  29095,  30064 
Federal  Facilities  Environmental  Restoration 

Dialogue  Committee,  1755 
FIFRA  Scientific  Advisory  Panel,  19276 
Good  Neighbor  Environmental  Board,  7102, 

33737 
Grand  Canyon  Visibility  Transport  Commission, 

24791 
Gulf  of  Mexico  Program  Joint  Issue  Committee 
and  Technical  Advisory  Committee  Co- 
Chairs,  18592 
Gulf  of  Mexico  Program  Joint  Management  and 

Policy  Review  Board  Committees,  20522 
Gulf  of  Mexico  Program  Management 

Committee,  16485 
Lead-based  paint  hazards;  dialogue  process  on 

identification.  5766 
Local  Government  Advisory  Committee.  16485 
Mobile  Sources  Technical  Advisory  Committee, 

13859 
Monte  Cario  methodology  for  human  health  risk 

assessment;  technical  workshop,  18138 
National  Drinking  Water  Advisory  Council, 

18139 
National  Environmental  Education  Advisory 

Council,  4997 
National  Environmental  Justice  Advisory 

Council.  15480 
National  radon  proficiency  program 
pnvatlzation.  workshop.  19277 
Ozone  Transport  Commission,  3936,  i6485 
Pesticide  Program  Dialogue  Committee,  29749 
Polychlorinated  biphcnyls  (PCBs)— 
Cancer  dose-response  assessment  and 

application  to  environmental  mixtures; 
peer- rev  lew  workshop,  19278 
Risk  Assessment  and  Risk  Management 

Commission,  3399,  15481,  19279,  28577 
Sanitary  Sewer  Overflows  Dialogue,  6374 
Science  Advisory  Board,  4435,  4773,  6004, 
9162,  9989,  15254,  15481,  19279.  19932, 
19933,  24791,  29560,  29561,  327% 
Small  Town  Environmental  Planning  Task 
Force,  27347 


State  and  Tribal  Toxics  Action  Forum 
Coordinating  Committee  and  Projects, 
5550,  28578 
Stele  FIFRA  Issues  Research  and  Evaluation 

Group,  17298,27872 
U.S.  Government  Repnesentetive  to  North 
American  Commission  on  Environmentel 
Cooperation^ 
Governmental  Advisory  Committee.  5399 
National  Advisory  Committee,  5399 
Urban  Wet  Weather  Flows  Advisory 

Committee.  33737 
Urban  Wet  Weather  Rows  Advisory  Committee 

et  al..  1380,  7790.  15256,  18139 
Worker  protection  standard;  agricultural  workers 
and  pesticide  handlers,  29750 
Municipal  solid  waste  landfill  permit  programs; 
adequacy  determinatiops: 
Kansas,  32434 
Nebraska,  32436 
Utah,  30065 
West  Virginia,  9451 
National  Food  Processon  Association  et  al.; 
petition  to  modify  policy: 
Pesticide  coordination  policy;  response  to 
petitions.  2378 
Permits  Improvement  Team  environmental 

permitting  and  task  force  recommendations; 
concept  paper  availability.  21856 
Pesticide  applicator  certification;  Federal  and  State 
plans: 
Nebraska,  11405 
Pesticide,  food,  and  feed  additive  petitions: 
Asgrow  Seed  Co..  27348 
Aspergillus  Flavus  Isolate  AF3.  7512 
BASF  Corp..  26178 
Ciba-Geigy  Corp.  el  al.,  33738 
Dicamba,  24492 

E.I.  du  Pont  de  Nemours  &  Co.  el  al..  18594 
Ecoscience  Corp..  1923 
Fenoxyprop-cthyl.  14772 
Fenvalerate;  conversion  to  esfenvalerate,  16784 
Iprodione.  28578 
ISK  Biotech  Corp..  14773 
Makhieshim  Chemical  Works  el  al..  3399 
Trichoderma  harzianum  Rifai  strain  KRL-AG2, 

14098 
Zeneca  AG  Products.  3401 
Pesticide  programs: 

Agricultural  worker  protection  standards 

program;  public  meetings.  6243.  15256 
Cholineslerase  enzyme  assays;  measurement  in 
laboratory  rats  and  dogs  tissue;  standard 
operating  procedure;  availability.  18593 
Dried  commodities  as  raw  agriculmral 

commodities  status;  interpretive  ruling. 
2386 
Federal  Insecticide.  Fungicide,  and  Rodenticide 
Act  requirements — 
American  Cyanamid  Co.;  genetically 

engineered  microbial  pesticide;  small- 
scale  field  testing.  11838 
DuPont  Agricultural  Products  of  Delaware; 
genetically  engineered  microbial 
pesticide;  small-scale  testing.  24934 
Pesticide  data  submitters  list;  update.  15939 
Pesticide  products;  sale,  distribution,  and  use 
of  existing  stocks^ 
Public  involvement  in  significant  risk 
reduction  decisions.  16632 
Propargite  product  labeling;  deletion  of  ten  uses. 

19936 
Propoxur.  7508 

Toxicologically  significant  levels  of  pesticide 
active  Ingredients;  policy  statement 
availahiliiy  and  comment  request.  1928 


Worker  protection  standards — 
Chlorothalonil;  exception.  290% 
Pesticide  registration,  cancellation,  etc.: 

2-Mercaptobenzothiazole,  etc.,  11406 

4-Chlorophenoxyacetic,  etc.,  1 1408 

Aatrex  41  Brand  Atrazine/season-long  Weed 
Cont.  In  Com.  etc.,  9454 

American  Cyanamid  Co.,  331 16 

Bayer  Corp.  et  al.,  19279 

Bedoukian  Research,  Inc.,  et  al.,  31 104 

Ciba-Geigy  Corp.,  7261 

Ciba-Geigy  Corp.  et  al..  5768,  20815 

Cyanazine,  8186 

DeKalb  Genetics  Corp.,  1 1409 

Diethyl  toluamide,  etc..  25666 

DuPont  Diuron  Technical  Herbicide,  etc.,  31 105 

Fenitrolhion.  etc.,  2510 

Funginex.  etc..  16779 

Garden  Rotenone  Dust,  etc.,  9456 

Lakeshore  Enterprises,  4662,  21466 

Leco  Pla.stics,  Inc.,  1 1410 

Limonene.  etc..  3401 

Martin's  Cube  Powder,  etc.,  7509 

Metelaxyl.  19281 

Metem-sodiura,  24935 

Methoxychlor,  etc..  8928 

Miller's  MCP  Amine  4,  etc.,  3400 

Monsanto  Co.  et  al..  16781 

Nabam.  etc..  15939 

Ortho  Methoxychlor  70.  etc.,  24489 

Onho  Rose  &  Floral  Dust  Formula  IV,  etc., 
1924 

Pennant  5G  Granular  Herbicide,  etc.,  1 141 1, 
16782 

Provado  1.6  Flowable,  etc.,  8930 

Reregistration  eligibility  decisions;  development 
schedule,  24490 

Rhone  Merieux,  Inc.,  et  al.,  19282 

Rhone-Poulenc  Ag  Co.,  29751 

Rohm  &  Haas.  5769 

S.C.  Johnson  &  Son,  Inc.,  5770 

Sumitomo  Chemical  Co.  Ltd.  et  al.,  30234 

Woodstrcam  Corp.,  24936 
Pesticides;  emergency  exemptions,  etc.: 

Bifenthrin,  4659,  8932 

Carboftiran,  7513,  13492,  20816,  24493 

Chlorfenpyr,  7514,  7515 

Cymoxanil.  etc.,  4661 

Dimeihomorph,  13493 

EarthGro,  Inc.,  28580 

Emamectin  benzoate,  10757 

Fenoxycarb,  18140 

Imidacloprid,  etc..  21467 

Mancozeb.  8933 

Metelaxyl,  etc.,  31108 

Metolachlor.  8934 

Norflurazon.  4663 

Norflurazon.  etc.,  18142 

Pirate,  11413,  15940 

Pirate,  etc..  6640 

Pirimicarb.  18141 

Propazine.  4664,  10758,  16785 

Puma  lEC,  24494 

Pyriproxyfen,  etc..  10756 
Pesticides;  experimental  use  permits,  etc.: 

Abbott  Laboratories  etal.,  15941 

AgrEvo  USA  Co.  et  al.,  24495 

Aspergillus  fiavus  (AF36),  5771 

Ciba  Plant  Protection  et  al.,  4660 

Trichodex.  5767 
Pesticides;  temporary  tolerances: 

Abbott  Laboratories,  30236 

Aspergillus  flavus,  30235 

Ciba  Plant  Protection.  244% 

Cyclanillde.  29751 

Cvfluthrin,  26904 
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Elf  Atochcm  North  America.  Inc..  el  al..  30237 
Fipronil,  7516  .         - 

FMC  Corp.  et  al.,  36% 
Glufosinate-ammonium,  20817 
Iprodione,  16786 
Iprodione,  etc.,  10760 
Northrup  King  Corp.,  5772 
Rhone-Poulenc  Ag  Co.  et  al.,  29752 
Trichodex.  7516.  30236 
Pollutants  in  the  environment,  analysis;  conference 
and  training  workshop.  17892 
Climate  change  actions  under  Berlin  Mandate; 
issues  analysis;  workshop.  1 7893 
Prenatel  developmentel  toxicity  study  and 
reproduction  and  fertility  effects  testing 
guidelines;  availability  and  comment  request, 
8282 
Reformulated  and  conventional  gasoline;  annual 

reports  submission;  deadline  extension.  7790 
Reporting  and  recordkeeping  requirements.  6998. 

14571,  27348 
Reports;  availability,  etc.: 
Acute  toxicity  studies;  self  certification,  26178 
Carcinogen  risk  assessment  guidelines,  17960 

Reevaluation  process,  32799 
Federal  facilities  cleanup  principles  and 

recommendations;  availability,  16632 
Generic  guidance  risk  management  program; 

guidance,  3031 
Offsite  consequence  asse.ssment;  guidance.  303 1 
Paper  products  recovered  materials  advisory 

notice.  26986 
Particulate  matter,  air  quality  criteria.  20522 
Polychlorinated  biphenyls  (PCBs)— 
Cancer  dose-response  assessment  and 

application  to  environmental  mixtures. 
7517 
Risk  Assessment  and  Risk  Management 

Commission;  draft  report.  8283 
Urban  soil  lead  abatement  demonstration 
project;  integrated  report,  etc..  25669 
Waste  Technologies  Industries  (WTl) " 

incinerator  risk  assessment  issues.  30868 
Wood  furniture  finishing  and  cleaning 

operations;  control  techniques  guidelines 
document,  25223 
Right-to-know  laws  and  pollution  prevention 
requirements.  Federal  compliance;  Federal 
facility  workshops,  17700 
'Small  business  compliance  incentives;  interim 

policy,  27984 
Solid  wastes: 

RCRA  public  participation  bibliography;  public 
input  request,  15942 
Strategic  plan;  Research  and  Development  Office, 

29099,31109 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc.: 
Albion-Sheridan  Landfill  Site,  Ml,  20818 
Bern  Metals  Site,  NY,  6374 
Boharty  Drum  Site,  OH.  5550 
Bohaty  Drum  Site,  OH.  15802 
Bollinger  Steel  Removal  Site.  PA,  6375 
C&D  Recycling  Site,  PA,  15257 
Carroll  &  Dubies  Site,  NY,  5550 
Chemical  Commodities,  Inc.  Site,  KS,  18729. 

18730 
City  Bumper  Site,  Cincinnati,  OH,  1929 
Conservation  Chemical  Co.  of  Illinois  Site,  IN, 

29754 
East  Multnomah  County  Groundwater 

Contamination  Site,  OR,  6244 
Fields  Brook  Site,  OH,  18595 
Foote  Mineral  Superfund  Site,  PA,  13191 
GE/Moreau  Site.  NY,  2823 
Groveland  Wells  Nos.  1  and  2  Superfund  Site, 
MA,  7102 
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EPA 

Hi  View  Terrace  Siic.  NY.  7103 
Indiana  WoodtrcaCing  Corp.  Site.  IN,  31 1 10 
Industn  PIcx  Site,  MA.  2824 
J&A  Enterpnses  Siie,  AL.  2823 
Kin-Buc  Landfill  Sile,  NJ.  28X3 
National  Pin  Service  Site.  NC.  20819 
National  Tank  Truck  Carriers.  Inc..  4265 
Ninth  Avenue  Dump  Site.  IN.  1929 
Novak  Sanitary  Landfill  Site.  PA.  10760 
Old  City  Landfill  Site,  IN.  7103 
Palnierton  Zinc  Superfund  Sile,  PA.  9457 
Peerless  Industrial  Paint  Coatings  Site.  MO, 

21178 
Ramapo  Landfill  Site,  NY,  2825 
San  Gabriel  Valley  Sites,  CA,  26515 
Sidney  Landfill  Site,  NY,  2826 
SMS  Instrumcnis.  Inc.,  NY,  9164 
Thermo-Chem,  Inc.,  4435 
Tonolli  Corp..  4997  /} 

Tri-Cities  Barrel  Site.  NY.  3698 
Waukegan  Paint  &  LacquoT  Co.,  Inc.  Sile,  IL, 

30067 
Witco  Corp.  Site,  NJ,  6375 
XXKEM  Site.  OH,  14572 
Superfund  program. 

Prospective  purchaser  agreements — 
Calhoun  Park  Area  Site,  SC,  29562 
D.C.  Franche  Site,  IL,  15802 
Kansas  City  Structural  Steel  Site,  KS,  2824, 
4814 
Soil  screening  levels,  risk-based;  development 
guidance,  availability.  27349 
Toxic  and  hazardous  substances  control: 
Chemical  tesiuig — 

Dau  receipt.  3403,  3936.  1 1414,  13192, 
17700,21179.  25224,29562 
Interagency  Testing  Committee — 

Dermal  absorption  rate  testing;  enforceable 
consent  agreements;  proposal  request; 
lest  protocol  am,  14773 
Report.  4188 
Premanufacture  exemption  approvals.  6835, 

11415,30610 
Premanufacture  notices  receipts,  5646,  16832, 
30120 
Review  period  extension  due  to  furlough,  657 
Toxic  substances: 

A.sbestos-coniaining  materials  in  schools — 
Stale  waiver  requests,  8619 
Unified  library  of  OPPTS  guidelines: 
Ecological  effects  lest;  availability,  I64S6 
Fate,  transport,  and  transformation;  availability. 

16486 
Health  effect  lest  guidelines:  availability.  31522 
Occupational  and  residential  exposure. 

biochemicals.  ahd  microbial  pesticides:  test 
guidelines;  .-availability.  8279 
United  Stales-Mexico  Border  XXI  program;  draft 

framework  document  availability.  28581 
Waste  Isolation  Pilot  Plant.  NM 
Radioactive  waste  disposal  standards; 

compliance  application  guidance  document 
availability,  19283 
Water  pollution;  discharge  of  pollutants  (NPDES); 
Alaska;  placer  mining  in  Alaska,  general  permit, 

3403.  15261 
Maine  et  al..  construction  dewatering  facilities; 

general  permit.  19284 
Seafood  processors  m  Alaska  in  U.S.  waters; 
final  general  permit 
Alaska.  4265 
Sludge  manargement  program  modification 

application;  Utah.  16787 
Storm  water  discharges  from  industrial  activity; 
multi-sector  genera!  permit,  5248,  6412 
Water  pollution  control: 
Clean  Water  Act — 
Class  II  administrative  penalty  assessments, 

15943.  20819.24793.  32437 
Total  maximum  daily  loads:  list  of  waters, 
availability.  1930 
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National  pollutant  discharge  elimination  system; 
State  programs — 
Louisiana.  15258 

Environmental  Qualky  Council 

See  Council  on  EnvironmeniaKQuality 

Equal  Employment  Opportunity 
Commission 

RULES 

Conflict  of  interests.  7065 
Employment  discrimination: 

Age  Discrimination  in  [Employment  Act; 
Apprenticeship  programs  coverage.  15374 
Federal  Sector  Equal  Employment  Opporiunity: 
Regulatory  time  limits  extension;  initial  appeals 
filing,  class  action  appeals,  attorney  fees 
motions,  prohibited  discnmination  initial 
appeals,  etc..  17576 
Organization,  fiinctions,  and  authority  delegations; 
State  and  local  fair  employment  agencies 
designation — 
Orange  County,  NC;  Human  Relations 

Commission.  21370 
Palm  Beach  County.  FL;  Equal  Opporiunity 
Office.  21370 
Recordkeeping  and  reporting  requirements: 
Elementary-secondary  staff  information  report 
(EEO-5);  discontinuation.  33659    ^^ 
PROPOSED  RULI':S 
Semi-annual  agenda.  23738 
Unsupervised  Waivers  of  Rights  and  Claims  under 
Age  Discrimination  in  Employment  Act 
Regulatory  Guidance  Negotiated  Rulemaking 
Advisory  Committee: 
Correction.  2335 

Meetings.  1282,  3624,  13794,  20768 
Cancellation,  3624 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  10761, 

31110 
Submission  for  OMB  review,  comment  request, 
25670 
Meetings;  Sunshine  Act,  1437,  3088,  4301,  5063, 
6063,  8283,  18394,  18730,  29378 

Executive  Office  of  the  President 

See  Central  Intelligence  Agency 

See  Council  on  Environmental  Quality 

See  Federal  Procurement  Policy  Office 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office 

See  National  Education  Goals  Panel 

See  Presidential  Documents' 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Alaskan  North  Slope  crude  oil  exports; 

establishment  of  license  exception  TAPS, 
27255 
Expon  administrative  regulations: 

Restructuring,  reorganization,  and  simplification, 
12714 
Expori  licensing: 

Commerce  control  list — 
Nuclear  nonproliferation  special  country  list, 
3555,  6064 
Computer  export  control  reform,  2099 

Cofiection,  5677 
Iran;  economic  sanctions  (E.O.  12959 
implementation),  imposition.  8471 
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Restrictive  trade  practices  or  boycotts —    . 
Jordan;  boycott-related  actions  and 
agreements  considered  no  longer 
presumed  boycott-related,  14243 

NOTICES        J 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4408. 
8910.  10561 
Alaskan  Norih  slope  crude  oil  ban  lifting;  public 

hearings.  2484 
Antiboycott  regulations;  implications  of 
termination  of  Arab  economic  boycott 
between  Jordan  and  Israel.  3669 
Export  of  controlled  items;  temporary  extension 

of  license  validity  period,  1 559 
Export  privileges,  actions  affecting: 
Gato,  James  J.,  168% 
Hoffman.  Ronald  J.,  4762 
ISP  Iniemational  Spare  Parts  GmbH,  31504 
Johansen,  Leif  Kare,  5980 
Lasarray  Corp.,  1745 
Lasarray  S.A..  1746 
MEGA  Computer  Corp.  el  al.,;  19257 
Nothacker,  Wolfgang,  315GSL' 
Scientific  International,  Inc.,  5979 
Serfilco.  Ltd.,  etal.,  30216 
Foreign  availability  assessments: 
Stored  program  controlled  equipment  for  testing 
integrated  circuits  "denied  license" 
assessment,  1 1 89 
Meetings: 
Information  Systems  Technical  Advis<iry 
Committee,  2485,  9424,  2562(1^ 

Materials  Processing  Equipment  Tecralltal  ■ -> 

Advisory  Committee,  14048 
Materials  Technical  Advisory  Committee,  19258 
Presidents  Export  Council,  643,  20790 
Regulations  and  Procedures  Technical  Advisory 

Cbmmittec,  2999.  19258.  31921 
Sensors  and  Instrumentation  Technical  Advisory 

Committee.  25189 
Sensors  Technical  Advisory  Committee.  5533 
Transportation  and  Related  Equipment 
Technical  Advisory  Committee.  2791, 
15460 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6375 
Submission  for  OMB  review;  comment  request. 
19060 
Environmental  review  procedures  and  guidelines; 

effective  date  extension,  3423,  17701 
Meetings: 
Advisory  Committee,  15262,  26179 

Family  Support  Administration 

See  Community  Services  Office 
See  Refugee  Resettlement  Office 

Farm  Credit  Administratior 

RULES 

Farm  credit  system: 

Accounting  and  reporting  requirements;  high 

risk  assets.  1 8235 
Funding  and  fiscal  affairs,  loan  policies /and 
operations,  and  funding  operations-t— 
Federal  Agricultural  Mortgage  Corporation 
(Farmer  Mac);  un.secured  debt  and  \ 
guaranteed  securities  book-entry       \- 
procedurcs,  31392 
Global  debt  securities.  12015 
Shareholders;  director  elections;  effective 
date,  1274 


UMI 
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Loan  policies  and  operations — 
Loan  information  disclosure,  11303,  20125 

PROPOSED  RULES 

Farm  credit  system: 

Loan  policies  and  operations — 
Loan  underwriting;  Federal  regulatory  review, 

16403 
Short-  and  intermediate-term  credit;  FCS 

(System)  and  non-System  lenders,  24907 
Semi-annual  agenda,  23940 

NOTICF^ 

Association  structure;  mergers  of  unlike 
associations  policy  statement,  19938 

Meetings;  Sunshine  Act,  574,  3966,  6688,  8061, 
8935,9458,  11083,  11209,  15803,  17701, 
20523.  26179.32438 

Farm  Credit  System  Insurance 
Corporation 

RULES 

Conflict  of  interests.  4349 

PROPOSED  RULES 

Semi-annual  agenda,  23948 

NOTICES 

Insurance  premiums  adjustments;  policy  statement, 

16788 
Stand-alone  assistance;  policy  statement,  17299 

Farm  Service  Agency 

RULES 

Agricultural  conservation  programs: 
Conservation  reserve  program  (1986-1990), 
10671 
Dairy  indemnity  payment  program;  extension, 

18485 
Federal  regulatory  reform: 

Federal  a.ssistance  and  grant  coordination 

programs  and  projects  evahiation  (OMB  A- 
95),  6309 
Freedom  of  Information  Act;  implementation. 

32645 
North  American  Free  Trade  Agreement  (NAFTA): 

End-use  certificate  program,  32641 
Organization,  functions,  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business- 
Cooperative  Service;  agency  name  changes, 
2899 
Program  regulations: 
Business  and  industrial  loan  program;  audit 

requirements,  18493 
Intermediary  relending  program  loan  limits;  loan 

limit  increase,  6761 
Real  esute  title  clearance  and  loan  closing 

procedures,  1 1 709 
Rural  technology  and  cooperative  development 
grants,  3779 
Program  regulations,  etc.: 
Federal  regulatory  reform — 
Obsolete  CFR  subparts  removed,  21361 
Wetlands  reserve  program;  CFR  part  removed, 
26423 

PROPOSED  RULES 

Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Tobacco,  5316 
Program  regulations: 

Business  and  industrial  loan  program,  3853 
Housing — 

Rental  housing  loans;  Section  515,  4814 
Rural  housing — 
Rental  housing  loans;  Section  515 
preapplication  processing,  1153 

FEDERAL  REGISTER  INDEX,  January- hi n, 


NOTICES  -^ 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3900, 
5372,  11183,  15920,33485 
Marketing  quotas  and  penalty  rates: 

Tobacco.  32425 
Meetings: 

National  Conservation  Review  Group,  2790 
Program  regulations: 

County  and  area  committees;  farm  credit 
programs  loan  eligibility  determinations, 
16461 
Warehouses;  licensed,  and  cancellations  and/or 
terminations;  lists  availability,  6967 

Federal  \viation  Administration 

RLLl.^ 

Air  carrier  certification  and  operations: 
Check  airmen  and  flight  instructors  in 
simulators: 
Advanced  simulation  plan,  30726 
Separate  training  and  qualification 
requirements,  30734 
Commuter  operator  requirements,  30432 
Crew  resource  management  (CRM)  training 
requirements,  etc. — 
Correction,  2869 
Domestic,  flag,  supplemental,  commuter,  and 
on-demand  operations;  operating 
requirements;  editorial  and  terminology 
changes,  2608 
Correction,  9612 
Extended  overwater  operations  with  single  long- 
range  communication  system  (LRCS)  and 
single  long-range  navigation  system 
(LNRS),  7186 
Conwtion.  10430 
First  aid  kits,  bum  compound  removal.  6938 
Aircraft: 
Maintenance  and  preventative  maintenance, 
19498 
Aircraft  products  and  parts;  certification 
procedures: 
Helicopter  design;  noise  level  compliance;  type 
certificates,  20696 
Airmen  certification: 

Medical  certificates;  general  medical  condition 

standards.  7695 
Medical  standards  and  certification  procedures 
revision  and  medical  certificate  duration, 
11238 
Airports: 
National  Capital  airports;  CFR  part  removed, 
19784 
Air  traffic  operating  and  flight  rules: 

Afghanistan,  prohibition  against  certain  flights 
within  territory  and  airspace  (SFAR  No. 
67);  expiration  date  extension,  24430 
Flights  between  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  and  U.S.;  prohibition,   ■ 
629 
High-density  traffic  airports;  air  carrier  and 
commuter  operator  slots,  allocation  and 
transfer  method;  severe  weather  conditions 
impaci  policy  statement,  7213 
Summer  1996  Olympic  Games;  airspace  and 
flight  operations  requirements,  5492 
Correction,  7855,  16287 
Airworthiness  directives: 
Aerospatiale,  20646 

Airt)us,  1274,  2409,  2410,  2697,  6503,  6925, 
6927,  6929,  6931,  9096,  9604,  14240, 
16873,  18661,  18665,  24690,  26091, 
28497,  29267 
Air  Tractor,  Inc.,  6934 
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AlliedSignal  Inc.,  2699,  6766,  7690,  7692, 

10881,  13079,  20127,  21070,  29932,  31007 
American  Champion  Aircraft  Corp.,  5501 
Aviat  Aircraft,  Inc.,  19540,  24684,  28730 
Beech,  1276,  5275,  6768,  14960,  20638,  26426. 

26780,  28031,  29269,  29276 
Bell,  613,  11538,  15184,24218 
Boeing,  1703,  3550,  3793,  6500,  6501,  6935, 

7694,  9092,  9601,  9607,  10270,  1 1529, 

11533,  11541,  14608,  14961,  17824, 

18238,21068,24206,  25558 
Boeing  et  al.,  2095 
Bracken  Aircraft  Co.,  Inc.,  r8667 
British  Aerospace,  1 1534,  20671 
Canadair,  9090,  28734 
Cessna,  20641,  26425,  29468,  30501,  30505 
Class  E  airspace.  693-696 
Constnicciones  Aeronauticas.  S.A.,  16382, 

20674 
Curtiss- Wright,  2701 
de  Havilland,  3792,  5277,  19807,  20616,  20679, 

26089,  26425 
Diamond  Aircraft  Industries,  18670 
Doniier,  20639,  20676,  26426,  29274,  29465, 

33650 
Doroier,  ZO,  6 
Empresa  Brasileiro  de  Aeronautico,  S.A. 

(EMBRAER),  20636,  20677,  26427 
Enstrom  Helicopter  Corp.,  11130,  11536 
Eurocopter  Deutschland  GmbH,  16703 
Fairchild.  5279.  5675.  12018,  20643,  26424 
Flugtechnik  GmbH,  19815 
Fokker,  6932,  8211,  13083,  14013,  14014, 

20681,  28029,  29277,  29278,  29467, 

31824,  31825,  333Q5 
Franklin,  2703 
General  Dynamics,  2705 
General  Electric,  28736 
General  Electric  Co.,  10673 
Glaser-Dirks  Flugzeugbau  GmbH,  6937 
Glasflugel,  6770 

Hamilton  Standard.  617.  16618,  18052 
I.A.M.  Rinaldo  Piaggo  S.p.A.,  19808 
Israel  Aircraft  Industries.  Ltd.,  26776 
Jetstream.  622,  5280,  9606,  14242  19811, 

20644,  20668,  20669,  24216,  24883, 

24884.  26424,  28498,  30505.  33646,  33647 
Learjet,  26090 

Lockheed,  16379,  29279,  29642 
Maule  Aerospace  Technologies,  Inc.,  20125 
Maule  Aerospace  Technology,  Inc.,  623 
McCauley,  16226 
McDonnell  Douglas,  691,  1278,  2403.  2407. 

2902,  5281,  6922,  8209,  9098,  1 1539, 

12015,  15882  16377,  16384,  21066, 

24214,  24220,  24675,  24686,  24688, 

25557,  26778,  27251,  28028,  28736, 

29007,  29009,31009 
MDB  Flugtechnik,  30801 
Michelin  Aircraft  Tire  Corp.,  2706 
Mooney  Aircraft  Corp.,  17562 
New  Piper  Aircraft,  Inc..  1981 1,  19813,  24691, 

24878,24881,  28732 
Piatt  &  Whimey,  9599,  20125 
PTC  Seating  Products  Division;  B/E  Aerospace, 

32317 
Robinson  Helicopter  Co.,  19809,  26427,  26429 
Royal  Inventum  Co.,  1 1527 
S.N.  CentrAir.  1280 

SAAB,  511,  5284,  17825,  18242,  20672,  27253 
Sensenich  Propeller  Manufacturing  Co.,  Inc.. 

21071 
Short  Brothers,  20682 
Societe  Nationale  Industrielle  Aerospatiale  et 

al..  13655.  18236 
Superior  Air  Parts,  Inc.,  29641 
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Teledyne  ContincniaJ  Moiors,  2708,  29934 
Teledync  ContincntaJ  Motors  el  aJ.,  29931 
Textron  Lycoming.  625.  29003.  29271 
Tnaspon  category  airplanes — 

Smoking  prohibition  in  lavatories,  323 1 8 
Twin  Commander  Aircraft  Corp.,  28738 
Airworthiness  standards: 
Aircraft  engines — 
Continued  rotation,  rotor  locking,  and 

vibration.  28430 
New  one-engine-inoperative  ratings; 
dcflnilions.  and  type  certirication 
standards.  31324 
European  Joint  Aviation  Authorities 
requtreiu^njsf  normal  and  transport 
category  rotorcraft — 
Performance,  systems,  propulsion,  and 

airframes,  harmonization.  21904.  29931 
European  Joint  Aviation  requirements,  normal. 
I       utility,  acrobatic,  and  commuter  category 
U     airplanes — 

Airframe  standards,  SI 38 

Flight  standards.  5171 

Powerplani  and  equipment  standards,  252, 

5130 
Powerplani  instruments;  fijel  pressure 

indication.  13642 
Systems  and  equipment  standards,  5ISI, 
7410,  10269 
Manned  free' balloons — 

Burner  testing.  18220.  20877 
RotorcTjft;  normal  and  transport  category — 
Occupant  protection.  10436 
Takeoff,  climb,  and  landing  performance 
requirements;  determmation  factors, 
21894 
Special  conditions — 
AgusU  models  A109D  and  AI09E 

helicopters.  29928 
Cessna  Aircraft  model  750  airplanes,  24208 
Cessna  model  425  airplanes,  1 8939 
Dassault  Aviation  model  Falcon  900EX 

airplane.  25778 
Dassault  Aviation,  Mystere  Falcon  50 

airplane.  24213,  26775 
Eurocopier  Deutschland  model  ECI35 

helicopter.  6921 
Fairchild  Aircraft  Inc..  models  SA227-CC  and 

SA227-DC  (C-26B)  airplanes.  I 
Hamilton  standanJ  model  568F  propeller,  114, 

254 
Israel  Aircraft  Industries,  model  Galaxy, 
high-intensity  radiated  Tields.  14607 
McDonnell  Douglas  model  DC910.  -20.  -30. 
-40.  -.50  high-mtcnsity  radiated  Tields. 
11728.  15372 
Turbomeca  model  Arriel  2SI  turboshaft 
engine.  163757 
Transport  category  airplanes — 
Cabin  interior  materials;  improved 
flammability  standards.  5938 
Discrete  gust  load  design  requirements,  5218, 

9533 
Subsonic  transport  airplanes;  high  altitude 
operation.  28684 
Child  restraint  systems: 

Booster  scats  and  vest-  and  harness-type 

systems,  approval  withdrawn;  and  lap  held 
systems;  existing  prohibition  emphasis. 
28416 
Qlass  B  airspace.  5934 
Class  C  airspace,  255,  2643 1 
Class  D  airspace,  1705.  4870,  5935,  8859,  10884, 

17826.  19152,  21953.  26094,  26434,  29472 
Class  E  airspace,  3,  120,  121,  232.  513.  514. 
1 149,  1705.  1706.  271 1-2714,  5503,  5504. 
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5935.  5937,  6771,  7051.  7209-7213.  7697. 
7855,  8859,  %  1 2,  10271.  10884-10886, 
12019,  18058-18062.  19541,  19542,  19816. 
1 98 1 7.  21364.  21365.  21953,  24222,  24223, 
26094.  26781.  27004,  28033-28045,  28740- 
28743,  29472,  29645,  29936,  30507,  30670, 
30803,  3IOI3-310I9,  32374.  32651 

Colored  Federal  airways.  29937 

Federal  airways  and  jet  routes.  29937 

IFR  altitudes.  697.  18064.  18065.  27760 

Jet  routes.  4587.  29938 

Organization,  functions,  and  authority  delegations: 
Air  Traffic  Operations.  Program  Director.  26434 

Practice  and  procedure: 

Direct  final  rulemaking  procedure.  1 1278 
Technical  amendment.  18052 

Restncted  areas.  4.  18062.  20127.  26095,  30508, 
31021 

Special  use  airspace  forms;  definitions,  2080 

Standard  instrument  approach  procedures.  699- 
701.  2715,  2903.  2904.  2906.  3795-3797. 
6106,6108,7698-7700,  10887  10889,  14017, 
14018,  14020,  18066,  18068,  18069.  18941, 
1894Z  25138.  25139.  25141.  25780.  25781. 
25783.  29015.  29016.  31827.  31828.  31830 

VOR  Federal  airways.  9902,  31020.  1 16 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Age  60  rule — 

Correction,  18099,  24533 
Flight  time  limitations  and  rest  requirements  for 
flight  crewmembcrs  — 
Extension  of  comment  penod.  1 1492 
Check  airmen  and  flight  instructors  in 
simulators,  separate  training  and 
qualification  requirerarnLs.  6898 
Flight  attendant  reduction  at  intermediate  slops, 

withdrawn.  29000 
Omnibus  Transportation  Employee  Testing  Act 
of  1991  — 
Pre-employment  alcohol  testing;  permitted  but 
not  required.  21 149 
Radar  beacon  system  and  Mode  S  transponder 
requirements  in  national  airspace  system. 
26036 
Correction,  30551 
Air  carriers  certification  and  operations: 
Age  60  rule 
Correction,  18099 
Airports* 

Passenger  facility  charges.  16678.  25420 
Air  traffic  operating  and  flight  rules: 

Rocky  Mountain  Nauonal  Park.  CO;  special 
night  rules  ih  vicinity,  24582 
Airworthiness  directives: 
Aerospace  Technologies  of  Australia.  10478. 

11784 
Aerospatiale.  1015.  2147,  15738 
Airbus.  1017.  1528,  3343.  7444.  8896,  8897. 
13789.  16414.  16418.  17257,  18699, 
18700,  18704,  18995.  20762.  27322.  29996 
Airbus  Industrie.  1289.  5326.  8892 
Allied  Signal  Commercial  Avionics  Systems. 

28518 
AlliedSignal.  Inc..  1 1790.  13111.  131 13.  29499 
Beech,  2180,  4756,  4943,  9959.  16416,  21979, 

25418,  27028,  29994 
Bell,  15903 
Bellanca.  Inc..  1532 

Boeing.  634.  1291.  1722.  2730.  3340.  10294, 
11593,  14034,  14269.  14271,  16412, 
18705.  18997,  24250.  29038,  31061, 
33049,  33050 
British  Aerospace.  131 
British  Areospace,  2139 
Cessna.  1534.2178 


CFM  International.  131 10,  16420,  28112 
Construccioncs  Aeronauticas,  S.A.  (CASA), 

2166 
de  Havilland,  636.  2154,  2175.  13785.  17855. 

25417.  25598 
Don  Luscombe  Aviation  History  Foundation 

model  8  series  airplane.  26853 
Domier.  133.  2157.  2172.  15000 
Empresa  Brasileira  de  Aeronautica,  S.A. 

(EMBRAER).  2163.  2183,  17853 
Fairchild,  2189.  18524 
Fokkcr.  1294.  2160,  5329,  5330,  5524,  13791, 

14273,  14275,  14515,  15002,  15906,  15908 
General  Electric  Co.,  12050 
Gulfstream,  20764.  32369 
H.B.  Flugtechnik  GmbH,  21980 
Hartzell  Propeller  Inc.,  18520 
l.A.M.  Rinaldo  Piaggio  S.p.A..  18696 
Jan  Aero  Devices,  10703 
Jetstream,  1295,  1298,  1300,  2142.  2144.  2186, 

6583,9371,  11786,  18707 
Jetstream  Aircraft  Ltd..  12051 
Uarjel,  9119,  21982,  27030 
Lockheed.  6579 

McDonnell  Douglas,  134,  637.  1301,  3341. 
5334,  6581.  9960,  10907,  11347,  11789. 
13787.  15904,  16413,  17259,  17261, 
18303,31059 
New  Piper  Aircraft,  Inc.,  1303,  3338,  13468. 

18299,  18697.  19865.  19867,  29992 
Piaggio.  10292 
Pilatus  Aircraft  Ltd.,  29501 
Pilatus  Britten-Norman  Ltd.,  21 146 
Pratt  &  Whitney,  20192,  20194,  281 14,  28520 
Robinson  Helicopter  Co.,  3882 
Rolls-Royce  pic,  29697 
SAAB.  640.  2169,  11591 
Schweizer  Aircraft  Corp.  et  al.,  30548 
Short  Brothers,  2151 
Textron  Lycoming.  15430 
Transport  category  airplanes. 

Smoking  prohibitions  in  lavatories,  1306 
Airworthiness  standards: 
Special  conditions — 
Cessna  Aircraft  Co.  model  750  (Citation  X) 
airplane,  operation  with  fty-by-wire 
rudder,  11779 
Embraer  (Brazil)  Aircraft  Corp.  model  EMB- 

145  airplane.  14684 
Sikorsky  model  S76C  helicopter,  20760 
Transport  category  airplanes — 

Reference  stall  speed;  redefinition,  1260, 
7157 
Class  B  airspace,  21910 
Qass  D  airspace,  2731,  3346,  4379,  5960,  7227, 

7228,  8899,  10908,  31063,  32371 
Class  E  airspace,  548-551,  1724,  1860-1864, 
1866-1874.  2731.  3347-3357,  4379,  4381, 
5960,  5^,  7079,  7227,  7228.  7229,  7757, 
9655-965^,  10296,  10908,  10910,  11792. 
131 15.  15432.  15740.  15742.  16287,  16621, 
17606,  17607,  18999-19001,  19590-19593. 
21984.  24533.  25157.  25600.  26473.  26855. 
26856.  28803.  29449.  2%99.  29700.  30842. 
30843,  31064-31069,  32371,  32372.  33390 
Colored  Federal  Airways.  4380 
Jet  routes,  16622 

Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Substance  abuse  professional;  definition 
amendment,  9%9 
Restricted  areas.  3884.  17608 
Rulemaking  petitions;  summary  and  disposition, 

4942.  28803 
VOR  Federal  airways,  30550 

NOTICES 

Acquisition  Management  System: 
Availability.  33572 


Standard  clauses:  availability,  31210 
Advisory  circulars;  availability,  etc.: 
Aircraft — 
Agriculture  airplanes;  restricted  category, 

4809 
Inspection  and  repair,  acceptable  methods, 

techniques,  and  practices,  26946 
Tundra  tires,  33581 
Supplier  surveillance  procedures,  19110 
Transport  category  airplanes — 

Flight  test  certification  guide,  14847 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  678, 

7133,9220.  11933,  15556 
Submission  for  OMB  review;  comment  request, 
191 10,  24347.  25729.  29445.  33794 
Airport  financial  reports;  preparation  and  filing 

formats;  comment  request,  1 1077 
Airport  fire  service: 

Civil  facilities  firefighting  and  rescue 

requirements  study,  comment  request. 
29447 
Airport  noise  compatibitiiy^gram: 
Charlotte/Douglas  International  Airport.  NC, 

11933 
Chico  Municipal  Airport.  CA,  14591 
Glendale  Municipal  Airport,  AZ,  3072 
James  M.  Cox-Dayton  International  Airport, 
OH.  27125 
,      Kenosha  Regional  Airport.  Wl.  6407 
Noise  exposure  map — 

Albany  County  Airport,  NY.  20310 
Chattanooga  Metropolitan  (Lovell  Field) 

Airport.  TN.  15557 
Kahului  Airport,  HI,  11078 
Kansas  City  International  Airport.  MO,  7133 
San  Francisco  International  Airport.  CA, 

26946 
Sarasota-Bradenton  International  Airport,  FL, 

25264 
Savaimah  International  Airport,  GA,  14591 
Snohomish  County  Airport.  WA,  16518 
Pease  International  Tradeport,  NH,  1 1080 
Reno/Tahoe  International  Airport,  NV,  11937 
Scottsdale  Airport.  AZ,  31210 
Westovcr  Metropolitan  Airport/Air  Reserve 
Base.  MA.  6057 
Airport  rates  and  charges;  policy  statement.  31994 
Airport  revenue;  policy  and  procedures;  comment 

request.  7134 
Antidrug  program  for  personnel  engaged  in 

specified  aviation  activities.  1427 
Beta  operations,  in-flight  on  transport  category 
turboprop  airplances;  public  meeting.  16521 
Situational  Awareness  for  Safety  Systems 
Requirements  Team.  16525 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability.  1972.  16955, 
17937 
Committees;  establishmeat,  renewal,  termination, 
etc.: 
Aviation  Rulemaking  Advisory  Committee, 

6680.  26246.  28633 
Civil  Tiltrotor  Development  Advisory 
Committee;  termination,  2863 
Cuban  territorial  airspace;  emergency  cease  and 

desist  order;  enforcement  policy,  8702 
Design  standards  for  acceptance  under  primary 
category  rule;  availability: 
Powered  parachutes.  1 1 234 
Emergency  enforc-ement  policy: 
Oxygen  generator  transportation  aboard 

passenger-carrying  aircraft;  prohibition, 
26422 
Environmental  statements;  availability,  etc.: 
John  F.  Kennedy  International  and  La  Guardia 
Airports,  NY;  terminal  Doppler  weather 
radar.  2864.  II 081 
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Kodiak  Uunch  Complex,  AK.  32884 
Seattle-Tacoma  International  Airport,  WA, 

5055,  11935.  15558,  20875,  27944 
Syracuse- Hancock  International  Airport,  NY, 
18458 
Environmental  statements;  notice  of  intent: 

Blue  Grass  Airport,  KY;  parallel  runway,  32883 
Bridgeport-Sikorsky  Memorial  Airport,  CT, 

6058 
Ft.  Lauderdale-Hollywood  International  Airport, 

FL,  14190 
John  F.  Kennedy  International  and  La  Guardia 
Airports,  NY;  terminal  Doppler  weather 
radar.  20874 
New  Bedford  Municipal  Airport.  MA.  30105 
Palm  Beach  International  Airport.  FL,  10056 
Toledo  Express  Airport,  OH,  33572 
Exemption  petitions;  summary  and  disposition, 
1428,  1971,  1984,  3759,  5056,  6883-6885, 
9220,  10421,  11673,  14191,  15559,  16519- 
16521,  16967,  17748,  17949,  19111,  24526, 
25730,  28255.  28923,  29446,  32022,  32023 
Global  analysis  and  information  network  prototype 

development,  21522,  30107 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Airport  capital  improvement  program,  1%55 
Aviation  research,  5596 
Center  of  Excellence  (COE)  in  aviation 

operations  research,  5830 
National  priority  system;  conwnent  request, 
25731,  26947 
Life  Cycle  Acquisition  Management  System, 

15155 
Meetings: 
Aircraft  Inflight  Icing  Intemational  Conference, 

14593 
Air  TiafTic  Procedures  Advisory  Committee, 

11935,32472 
Aviation  Environmental  Protection  Committee, 

6886 
Aviation  Rulemaking  Advisory  Committee,  571, 
572,  1201,  1815,  3073,  3520,  7144,  13565, 
14594,  15560,  15860,  2031 1,  22079, 
25732,  29583,  33572,  33573 
Aviation  Security  Advisory  Committee,  572, 

13226 
Commercial  space  industry;  panel  on  critical 
topics,  9221 
ommercial  Space  Transportation  Advisory 
Committee,  32886 
Commercial  Space  Transportion  Office;  Low 
Earth  Orbit  (LEO)  maritet  demands,  launch 
requirements  and  future  space 
transportation  needs,  4705 
Informal  airspace  meetings — 
Texas.  14848 
Washington.  15331 
Research,  Bngjneering  and  Development 

AdvisoryComrnitTett  3760.  4509.  22080 
RTCA,  Inc.,  763,  1430,  30^  3074,  4706,  6058, 
7144.  9003,  1 1936,  14192,  16968,  18461, 
18770,  24527,  25732,  25733,  29163, 
29164.  32023,  32473 
Military  airport  program;  designation  criteria  . 

changes.  10423 
National  Airspace  System  (NAS)  Architecture 
version  1.5:  public  comment  request.  5831 
Organization,  functions,  and  authority  delegations: 
Bloomington,  IN,  223 
Dispute  Resolution  for  Acquisition  Office; 

establishment,  24348 
Muncie,  IN,  223 
South  Lake  Tahtae,  CA,  223 
Parachute,  powered;  design  standards  for 

acceptance  under  primary  category,  24348 
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Passenger  facility  charges;  applications,  etc.: 
Albuquerque  Intemational  Sunport,  NM,  1815 
Alexander  Hamilton  Airport,  U.S.  Virgin 

Islands,  31211 
Arcata/Eureka  Airport  et  al.,  CA,  32886 
Bemidji-Beltrami  County  Airport,  MN,  32473 
Blue  Grass  Airport,  KY,  27944 
Boise  Air  Terminal,  ID,  33573 
Bradley  Intemational  Airport,  MA.  4510 
Capital  Airport,  IL,  3521 
Charlottesville-Albetmarle  Airport,  VA,  11936. 

30933 
Chautauqua  County/Jamestown  Airport,  NY, 

28923 
Chicago  O'Hare  Intemational  Airport.  IL.  4509. 

16277 
Chifo  Municipal  Airport.  CA.  6283 
Columbus  Municipal  Airport  Authority,  OH.  et 

al..  678 
Cyril  E.  King  Airport,  VI.  3%2 
Detroit  Metropolitan  Wayne  County  Airport  et 

al.,  MI,  21526  ^ 

Easterwood  Airport,  TX,  1816 
Eugene  Airport/Mahlon  Sweet  Field,  OR, 

18770,  29787 
Ford  Airport,  Ml.  21526 
Gregg  County  Airport,  TX,  16278 
Helena  Regional  Airport,  MT,  18771 
Houghton  County  Memorial  Airport,  MI,  1202. 

6407 
Jefferson  County  Airport.  TX,  30657 
Kent  County  Aeronautics  Department,  MI,  et 

al.,  10056 
La  Crosse  Municipal  Airport.  WI,  16279 
Laramie  Regional  Airport,  WY,  5057 
Los  Angeles  Intemational  Airport,  CA,  9003, 

13565 
Manchester  Airport  Authority,  NH,  et  al.,  16525 
Manchester  Airport.  NH.  33574 
Marquette  County  Airport.  MI.  21527 
Memphis  International  Airport,  TN,  5832,  5833 
Metropolitan  Nashville  Airport  Authority,  TN, 

et  al..  22080 
Metropolitan  Oakland  Intemational  Airport.  CA, 

25933 
Miaiiii  Intemational  Airport  FL.  25733.  25933 
Modesto  City-County  Harry  Sham  Field 

Airport,  CA,  6284,  24348 
Morgantown  Municipal  Airport,  WV,'5597 
Myrtle  Beach  Intemational  Airport,  SC,  16279 
Nashville  Intemational  Airport,  TN,  2863 
Natrona  County  Intemational  Airport,  WY, 

27945 
New  Orleans  Intemational  Airport,  LA,  32023 
Palm  Beach  Intemational  Airport  et  al.,  FL, 

25934 
Pellston  Regional  Airport.  Ml,  6886,  10058 
Pensacola,  FL,  et  al.,  3074 
Port  Columbus  Intemational  Airport,  OH,  26247 
Port  of  Oakland.  CA,  et  al.,  668 1 
Pueblo  Memorial  Airport,  CO,  1430 
Sacramento  Metropolitan  Airport,  CA.  451 1. 

7145 
Salt  Lake  City  Intemational  Airport  el  al..  UT. 

32024 
San  Angelo  Mathis  Field.  TX.  25935 
Savannah  Intemational  Airport.  GA.  7145 
Telluride  Regional  Airport.  CO.  28634 
Texas  A&M  University.  TX.  et  al.,  30105 
Walker  Field  Airport,  CO,  18771 
Wendover  Airport,  UT,  6682 
Wichita  Mid-Continent  Airport,  KA,  3121 1 
William  R.  Fairchild  Intemational  Airport,  WA. 
,       16280 

Yakima  Air  Tenninal.  WA,  3077 
Weather  observation  service  standards;  policy 
statement,  32887,  .33800 
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tikral  Bureau  of  Investigation 

kl-OSKD  RULES 

C  ommunicaliuns  Assistance  for  Law  Enforccmcnl 
Acl  of  1994;  cost  recovery  procedures,  21396 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  15974, 
16645,  19639 
Meetinj!s: 
Cnminal  Justice  Information  Services  Advisory 

Policy  Board.  18410 
DNA  Advisory  Board,  1410,  28897 

Federal  Communications  Commission 

KULES 

Antennas,  structure  clearance  process  streamlining, 
construction,  marfcmg,  and  lighting  rules. 
4359 
Common  earner  services; 

Calling  number  identiTication  service  (Caller 
ID);  interstate  calls — 
Waiver.  20746 
Collert  calls;  operator  service  providers  and  call 
aggregators;  branding  requirements,  14979 
Common  and  private  earner  paging,  geographic 
<  licensing  procedures;  competitive 

bidding — 
Interim  freeze;  modirication.  21380 
Cross  ownership  of  broadcast  networks  and 

cable  television  stations,  etc..  15387 
Domestic  public  fixed  services — 
Frequency  interference,  CFR  correction, 
25594 
Foreign  carriers  or  affiliates;  participation  in 
U.S.  market  in  international  facilities-based 
services,  correction,  4937 
Iniemational  accounting  rates  reform;  pleading 

cycle  extended.  1 1 163 
International  global  telecommunications  market 
entry.  Section  2 1 4  authorization  process 
and  tanff  requirements;  streamlining, 
15724 
International  traffic  data;  reporting  requirements, 

4918 
Non-aggregator  business  customers; 

International  call  blocking,  etc..  26466 
Prison  calling  services;  inmate-only  payphones 
designation  as  customer  premises 
equipment  (CPE),  declaratory  ruling,  8879 
Qualified  pnvate  paging  systems  at  929-930 

MHz.  channel  exclusivity,  8478 
Satellite  communications — 

Big  LEO  earth  terminals  determinations  and 

feeder  link  proposals,  9944 
Domestic  satellite  service;  licensing  policies 

and  procedures,  9944 
Local  zoning  of  earth  stations;  preemption. 

108% 
U.S. -licensed  geostationary-fixed  satellites; 
transborder  and  separate  international 
satellite  systems  policies  distinction 
eliminated.  9946 
Tariffs- 
Billing  name  and  address  disclosure;  tariffing 
requirements,  8879 
Telecommunications  Act  of  19%; 
implemen  lation — 
Telecommunications  or  customer  premises 
equipment  standards,  default  dispute 
resolution.  24897  ^ 

Toll  free  888  service  access  code  openuig,  7738 
Video  dialtone  service —  I 

Subsidiary  accounting  requirements      ^ 
concerning  costs  and  revenues  for  local 
exchange  carriers  offering  services, 
30531 


Communications  equipment: 
Radio  frequency  devices — 
Personal  computers  and  peripherals; 
equipment  authorization  procedures 
streamluiing.  31044 
Television  receivers,  UHF  noise  figure 
performance  measurements;  reporting 
requirements  elimination.  30532 
Vehicle-mounted  radar  system  transmitters; 
frequency  bands  above  40  GHz  made 
available  for  use,  14500 
Freedom  of  Information  Act.  implementation: 

Fee  schedule.  14499 
Maritime  and  maritime  mobile-satellite  radio 
services,  accounting  authorities 
administration.  20155 
Organization,  functions,  and  authority  delegations: 
Chief.  Common  Carrier  Bureau;  subpoenas 

issuance.  16229 
Compliance  and  Information  Bureau; 

restructure,  8475 
General  Counsel,  26464 
General  Counsel;  hearing  matters,  293 1 1 
Suff;  Instructional  Television  Fixed  Service 
facilites  mutually  exclusive  applications 
proce^ing  authority,  10688 
Workplace  Diversity  Office-  - 
Establishment,  2727 
Personal  communications  services: 
Broadband  PCS  C  block  auction- 
Audited  financial  statements  and  general 

applications  requirements;  waiver,  25808 
Bid  withdrawal  payment  provisions;  waiver, 
25807,  25810 
Licenses  in  2  GHz  (broadband  PCS) — 
Pioneers'  preference  recipients  payment 
obligations  and  procedures  for  initial 
authorizations,  14672 
Practice  and  procedure; 
Filing  periods;  computation  of  time,  1 1748 
Pioneers  preference  rule;  regulatory  review. 
4916 
Radio  broadcasting: 

Broadcast  license  renewal  procedures,  18289 
Mass  media;  AM  expanded  band  allotment  plan. 

16878 
National  radio  multiple  ownership  restnctions; 
"radio  contour  overlap"  rule  relaxation, 
10689 
National  television  station  multiple  ownership; 
dual  network  operations,  10691 
Radio  services,  special: 
Personal  radio  services- 
Family  radio  service,  very  short  distance  two- 
way  voice  radio  service;  establishment, 
28768 
Prince  William  Sound;  designation  as  radio 
protection  area  for  mandatory  vessel  traffic 
services  (VTS),  26120 
Radio  services,  special: 
Amateur  services — 
219-220  MHz  band;  use  allocation.  15382 
Telecommunications  Act  of  1 9%,  conforming 

provisions,  9953 
Vanity  call  sign  system  and  license  renewal 
applications;  timeliness,  21385 
Aviation  services — 

Domestic  ship  and  aircraA  radio  stations; 
operation  without  individual  licenses, 
18226 
Emergency  medical  radio  service,  6575 
Fixed  point-to-point  microwave  service  in  39 
GHz  band,  mutually  exclusive  applications, 
etc.,  2452 
Interactive  video  and  data  service  licensees— 
Fully  mobile  operation  for  response 

transmitter  units,  32710 
One-year  construction  "build-out" 
requirement,  elimination,  1286 


Maritime  services — 

Domestic  ship  and  aircraft  radio  stations; 
operation  without  individual  licenses, 
18226 
Global  maritime  distress  and  safety  system; 
radiotelegraph  carriage  requirement 
eliminated.  19558 
Great  Lakes  Agreement  ships;  private  sector 

inspectors,  25804 
Vessel  traffic  services  (VTS)  system 
frequencies.  26465 
Microwave  facilities  operating  in  1850  to  1990 
MHz  (2  GHz  band);  relocation  costs 
sharing.  2%79 
Private  land  mobile  services — 

2.1  and  2.5  GHz  frequencies  use,  18092 
800  MHz  frequency  band  SMR  systems; 
future  development  facilitation  and 
competitive  bidding.  6138,  32709 
Automatic  vehicle  monitoring  systems,  18981 
Cordless  telephones;  additional  operation 

frequencies.  3600 
Modification  of  policies  governing  use  of 

bands  below  800  MHz;  correction,  4234 
Wireless  services;  phase  I  licensees  in  220 
MHz  service;  minor  modifications,  3841 
Signal  boosters  (one-way  or  two-way)  use  by 
licensees  without  separate  Commision 
authorization,  31051 
Terrestrial  microwave  fixed  services,  26670 
Radio  stations;  table  of  assignments: 
Alabama  et  al.,  9360 
Arizona.  16879 
Arkansas  et  al..  21384 
California,  9360,  20490,  20747,  24242 
California  et  al.,  7999 
Colorado,  2453,  29491 
Colorado;  correction.  7739 
Florida,  4232,  9360,  18685.  19558 
Illinois,  10284,  11584 
Indiana,  21973 
Iowa,  11320 

Kansas,  2453,  24243,  33377 
Kansas;  correction,  7739 
Kentucky.  18511.  31449 
Maine.  14503 
Michigan,  24243 
Mississippi,  4232,  7999 
Mississippi  el  al.,  14032,  18685 
Missouri.  1851 1.  2931 1 
Montana,  572 1 
New  Mexico,  32706 
New  Yorii,  14981,21385 
North  Carolina,  8881 
Oregon,  21384 
Pennsylvania,  8880.  9648 
South  Carolina.  5722,  29492 
Texas,  2454,  4233,  24244 
Texas  etal.,  18685,24465 
Virginia,  25594 

Virginia  and  North  Carolina.  20490 
Washington,  18686 
West  Virginia  et  al..  29492 
Wisconsin,  14676 
Wyoming,  4233,  9359,  10284 
Telecommunications  Act  of  19%;  implementation: 
Silent  station  authorizations — 

Accelerated  expiration  of  radio  and  television 
broadcast  station  license,  28766 
Vidco-dialtonc  service;  open  video  systems 
provisions,  10475 
Television  broadcasting: 

Cable  Television  Consumer  Protection  and 
Competition  Act  of  1 992 — 
Cable  systems  and  consumer  electronics 

equipment;  compatibility,  18508 
Leased  commercial  access,  163% 
Rate  regulation.  9361,  11749,  15388 
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Cable  television  service- 
Open  video  systems.  28698 
Open  video  systems;  implementation,  32706 
Cable  television  systems — 
Cable  home  wiring  disposition,  6131 
Equipment  costs  on  franchise,  system, 

regional,  or  company  level;  aggregation, 
32707 
Local  markets  designated  for  purposes  of 

must-carry  rules,  29312 
Major  television  markets;  list,  18291 
Telecommunications  Act  of  1996 — 
Cable  reform  provisions,  I8%8 
Sexually  explicit  adult  programming; 
scrambling  or  blocking,  9648 
Television  stations;  table  of  assignments: 
Alabama,  11585 
New  Mexico,  8000 
South  Dakota,  4232 
Virginia,  19558 

PROPOSED  RULES 

Common  carrier  services: 

Aeronautical  services  provision  via  International 
Maritime  Satellite  Organization 
(INMARSAT)  system,  30579 
Calling  number  identification  service  (Caller 

ID);  interstate  calls- 
Privacy  requirements,  2228 
Cellular  priority  access  service  for  national 

security/emergency  preparedness; 

rulemaking  petition,  18538 
Commercial  mobile  radio  services — 

Cellular  providers  provision  of  telephone  toll 
services;  equal  access  requirements, 
inquiry  termination,  15753 
Common  and  private  carrier  paging,  geographic 

licensing  procedures;  competitive  bidding, 

6199 
Enhanced  91 1  services  compatibility  with 

wireless  services,  6963 
Federal-Sute  Joint  Board  on  Universal 

Service — 
Establishment,  10499,  15208,27323 
Meetings,  15208,  27323,  30028.  30847 
Hearing  aid  compatible  wireline  telephones  in 

workplaces,  confmed  settings,  etc..  1887 
International  accounting  rates  regulation,  1 1 172, 

11173 
Interstate,  intercxchange  telecommunications 

service  providers;  tariff  filing  requirements 

for  non-dominant  interexchange  carriers  for 

domestic  services,  14717 
Interstate  rate  of  return  prescription  procedures 

and  methodologies;  rate  base,  9%8 
Local  exchange  carrier  video  programming 

services  provision;  costs  allocation,  25184 
Microwave  relocation  for  C,  D,  E,  and  F  blocks; 

voluntary  negotiation  period  shortening, 

etc.,  24470 
0+  InterLATA  calls;  billed  party  preference, 

30581 
Operator  service  providers  and  call  aggregators; 

consumer  information  time  limit  change. 

15020 
Out-of-region  interstate,  interexchange  services 

(including  interLATA  and  intraLATA) 

provision  by  Bell  operating  companies, 

6607 
Pay  telephones,  local  exchange  carrier-owned; 

subsidies  discontinued,  31481,  33074 
Race-  and  gender-based  provisions  elimination 

for  auctioning  of  D,  E,  and  F  block 

broadband  personal  communications 

services  licenses,  13133 
Reporting  requirements  applicable  to 

interexchange  carriers.  Bell  Operating 


Companies,  other  local  telephone 
companies  and  record  carriers,  10522 
Satellite  communications — 
Earth-to-space  "uplink"  transmissions;  fixed- 
satellite  service  in  13.75-14.0  GHz  band 
allocation,  8905 
Non-U.S.  licensed  satellite  systems,  etc.; 
application  and  licensing  procedures, 
32399 
Video  services,  direct-to-home;  nonfederal 
governmental  restrictions  preemption, 
10710 
Telecommunications  Act  of  19%; 
implementation — 
Market  ^ntry  barriers  for  small  businesses; 
identification  and  elimination,  33066 
Telecommunications  or  customer  premises 
equipment  standards;  dispute  resolution, 
9966 
Telephone  number  portability;  policy  and 

technical  issues,  1 1 1 74 
Terminal  equipment;  connection  to  public 
switched  telephone  network — 
U.S.  and  Canadian  network  protection 
standard;  harmonization,  15441 
Wireless  services  by  local  exchange  carriers  and 
commercial  mobile  radio  service  providers; 
equal  access  and  intercoiuiection 
obligations,  3644,  6%1 
Communications  equipment: 
Radio  frequency  devices — 

Unlicensed  equipment,  NlI/SUPERNet 
devices,  operation  in  5  GHz  frequency 
range,  24749 
Vehicle  radar  systems  and  radio  astronomy 
operations;  protection  from  interference; 
use  of  frequency  bands  above  40  GHz 
restricted.  14041 
Freedom  of  Information  Act;  unplementation, 

16424 
Frequency  allocations  and  radio  treaty  matters: 
Mobile-satellite  services;  allocation  at  70  MHz 

range  satellites  operation  use,  18354 
Spread  spectrum  transmission  systems  in  915, 
2450  and  5800  MHz  bands  operauon, 
frequency  hopping  reduction,  15206 
Practice  and  procedure: 

Exempt  telecommunications  companies  status 

determination;  implementation,  24743 
North  American  numbering  plan,  carrier 
identification  codes  expansion — 
Transition  period  extension,  20505 
Regulatory  fees  (FY  19%);  assessment  and 

collection,  16432 
Television  broadcast  signals  and  multichannel 
multipoint  distribition  services;  over-the-air 
reception  of  video  programming  services; 
nonfederal  governmental  restrictions 
preemption,  16890 
Radio  and  television  broadcasting: 

Broadcast  blanketing  interference,  26491 
Equal  employment  opportunity  (EEO) 

requirements;  streamlining,  9%4,  25183 
Telecommunications  Act  of  19%; 
implementation — 
Broadcast  facilities;  license  term  extension  to 
8  years,  17864 
Radio  broadcasting: 

Broadcast  transmission  facilities;  minor  changes 

without  construction  permit,  15439 
Coordination  Zone  designation,  Arecibo  Radio 

Astronomy  Observatory,  PR,  10709 
Grandfathered  short-spaced  FM  stations,  33474 
Radio  frequency  devices: 

Biomedical  telemeu-y  devices,  3367 
Spread  spectrum  transmission  systems  in  915. 
2450  and  5800  MHz  bands  operation, 
frequency  hopping  reduction,  15206 
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Radio  services,  special: 
Aviation  services — 
Aeronautical  advisory  stations  (unicoras); 
automatic  operation.  8905 
Commercial  mobile  radio  services — 

Fixed  wireless  local  loop,  etc.,  6189,  7455 
Directional  fixed  service  microwave  antennas; 

flexible  standards,  1 1 798 
Fixed  point-to-point  microwave  service  in  37 
GHz  band;  channeling  plan,  etc.,  2465. 
6809,  19236 
Maritime  and  aviation  services — 

Domestic  ship  and  aircraft  radio  stations; 
operation  without  individual  licenses; 
cross  reference,  18227 
Maritime  services — 
Passenger  ships,  large  cargo  and  small;  radio 
installations  inspection,  21151,  28 1 22 
Private  land  mobile  services — 

800  MHz  frequency  band  SMR  systems; 
future  development  facilitation  and 
competitive  bidding,  62 1 2 
Public  safety  radio  requirements;  role  of 
wireless  communications  through  2010 
calendar  year,  25 1 85 
Radio  stations;  table  of  assignments: 
Alaska,  14042 
Arizona,  2469 

Arkansas,  4392,  4393,  18712,  31084 
California,  6335,  30584,  30585,  31083 
Colorado,  10977.  14043,  15022 
Delaware,  6337 

Hawaii,  14043,  31083  ^ 

Illinois,  6335,  18540 
Illinois  et  al.,  10300 
Iowa,  20789 
Iowa  et  al., 

Kansas,  2469,  14733,  18712 
Kentucky,  9411,24263 
Louisiana,  10976 
Minnesota,  24262 
Mississippi,  20207,  31085 
Mississippi  et  al.,  15443 
Missouri.  18540 
"Nebraska  et  al..  20206 
Nevada,  21425 
New  Mexico,  14042,  18541 
New  V  fk,  10977,31084 
Nr-  Vork  et  al.,  6336 
Ohio,  18711 
Oklahoma,  20206 
Oregon,  4950,  6336 
Pennsylvania,  18540 
Puerto  Rico  et  al.,  9410 
South  Carolina,  94 1 1 ,  3 1 490 
South  Dakota,  31489 
Texas,  6335,  25841 
Virginia,  10300.  20505 
Virgin  Islands,  10978 
Washington,  9410 
Wisconsin,  8230,  18539,  30585 
Wyoming,  15442,  15442 
Semi-annual  agenda,  23952     \ 
Taecommunications  Act  of  19%:  implementation: 
Common  carrier  services — 
Vlxjcal  competition  provisions,  18311,  22008, 
'      32766 
Local  competition  provisions;  video 

programming  services  local  exchangt 
provision,  costs  allocation,  26152 
Customer  proprietary  network  information,  etc.; 
telecommunications  carriers'  use,  26483 
Television  broadcasting:    . 

Advanced  television  (ATV)  systems;  digital 
technology  conversion — 
Comment  period  extended,  1315 
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Cable  Television  Consumer  Proieciioa  and 
Compebbon  Act  of  1992— 
Leased  commerctai  access;  cross  reference, 

16447 
Rale  regulation,  941  i 
Cable  television  service — 

IDeflniUons  for  purposes  of  cable  television 

must-carry  rules,  1888 
Equipment  costs  on  franchise  system. 

regional  or  company  level;  aggregabon, 
13803 
Open  video  systems;  implementabon.  10496 
Cable  television  systems — 
Cable  home  wiring,  6210 
Local  markets  designated  for  purposes  of 

must-carry  rules,  29333 
Major  television  markets;  list,  29336 
Closed  captioning  and  video  description  of 
video  programming,  availability,  cost,  and 
uses,  2781,9963 
Digital  broadcast  television  licensees;  digital 

television  standard  use  requirement.  26864 
Telecommunications  Act  of  1996 — 
Cable  reform  provisions,  19013 
Sexually  explicit  adult  programming; 
scrambluig  or  blocking,  9671 
Telephone  and  cable  telecommunications  inside 
wiring,  customer  premises  equipment; 
harmonization,  3637 
Television  stations,  table  of  assignments: 
Nebraska,  19601 
New  York.  8014 
Oklahoma,  10978 
Tennessee,  8230 
Texas,  7091 
Wisconsin.  10301.  10978,  14043,  31490 

NOTICES 

1997  Worid  Radiocommunications  Conference 
Industry  Committee  (WR97  Advisory 
Committee): 
Comment  submission  procedures,  33507 
Agency  Information  coilectkM  activities: 
Proposed  collecbon,  comment  request,  2830, 
4665,  5551,  6006,  6836.  6998,  8284,  9989, 
10762,  10763,  11002.  11416,  11636, 
14099,  14305,  14572,  15070,  15943, 
16488,  18595-18597,  19619,  19939,  21179, 
21 180,  25867,  27075.  27351.  30067, 
31939,  337^  33740 
Submission  fef  OMB  review;  comment  request, 
1571,  1572,  251 1,  3699,  4436.  6007.  6999, 
7103,  9458.  9708.  1 1003.  12072,  16912, 
18597,  21 181,  24793,  25866,  25868, 
30238.31111.33741 
Asbestos  abatement  worker  protection,  etc.; 
reportmg  and  recordkeeping  requirements, 
8061 
Cable  television  and^ other  video  programming 
services  compebtion  status;  report  to 
Congress,  1932 
Committees;  establishment,  renewal,  termination, 
etc.: 
Network  Reliabiliiy  and  Interoperability      \ 
Council.  26516 
Common  carrier  or  operabonal  fixed  point-to-point 
microwave  radio' services: 
37.0-38.6  GHz  and  38.6-40  GHz  bands; 
applicabons  freeze.  8062 
Common  earner  services: 

ARMIS  reports,  semi-annual;  filing 

requirements.  18143 
Local  exchange  earners  inierstaie  access 

services;  cost  of  debt,  etc.,  6641 
Market  entry  and  foreign-affiliated  enbties; 
reporting  and  recordkeeping  requirements, 
3032 
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Stand-alone  cable  systems  construcbon  in 

exchange  telephone  service  areas;  reporting 
and  recordkeeping  requirements,  2831 
Tariffs;  reporting  and  recordkeepmg 

requirements,  4998 
Telecommunications  relay  services  fund; 

conthbuUon  factor  and  tyayipeni  formula. 
4999 
Telecommunications  services  between  United 
States  and  Cuba.  17702 
Documents  due  during  government  furlough  or 

blizzard  of  19%;  filing  procedures.  1381 
Meebngs: 

1997  World  Radiocommunication  Conference 
Industry  Committee  (WRC-97  Advisory 
Committee).  3701.  7104.  25490 
Federal-State  Joint  Board;  universal  service 

issues.  28581 
Network  Reliability  and  Interoperability 

Council.  31940 
Public  Safety  Wireless  Advisory  Committee. 
3701,  11637,  19620,  28582 
Meebngs;  Sunshine  Act,  2868,  4520,  7156,  8285, 
11210,  15803,  18144,  20523.  29378,  30239. 
32801 
Payment  acceiMed  from  non-Federal  sources; 

semiannual  report  25490,  32802 
Pioneer's  preference  requests;  filing  deadline, 

28864 
Practice  and  procedure: 
A  and  B  block  broadband  PCS  licenses; 

applicabons.  19620 
MTA  commercial  broadband  PCS;  licensing 
deferral,  19623 
Public  safety  radio  communicabons  plans: 

Louisiana.  4437 
Radio  and  television  broadcasting: 
Auxiliary  broadcast  service  application  form; 
reporting  and  recordkeeping  requirements. 
7263 
Radio  broadcasting: 

Radio  astronomy,  research  and  receiving 
installabons  interference  nobfications. 
reporbng  and  recordkeeping  requirements, 
5552 
Reporting  and  recordkeeping  requirements,  9164, 

9459,  1 1210.  12072,  16913,  30068,  31 1 12 
Reports;  availability,  etc.: 
Nonregulaied  uncollectible  revenue,  etc.; 
Citizens  Ubiibes  Co.  manual,  18731 
Rulemaking  proceedings;  pebbons  filed,  granted, 
denied,  etc.,  3423,  5773,  10764.  16252, 
19295,  20251,  20556.  24307,  27076,  29378, 
31524,33742 
Ship  radio  station  requirements,  etc.;  reporting  and 

recordkeeping  requirements,  17894 
Spectrum  policy  and  management,  en  banc 

hearing,  2831 
Television  broadcasting: 

Low  power  television/television  translator  major 
change  only  filing  window,  1 1840,  16914 
Wireless  Telccommunicabons  Bureau  bidder 
defaults  payment  rules;  sbict  enforcement. 
16914 
Applications,  hearings,  determinations,  etc.: 
AJI  Broadcasting,  Inc.,  17701 
Bechtel,  Gene  A.,  et  al.,  29100 
Cen-Ten  Productions,  Inc.,  13192 
College  of  Southern  Idaho.  17702 
Communications  Enterprises,  Inc.,  27872 
Conlemporary  Media.  Inc.,  el  al..  1 1209 
Davel  Broadcasbng  Group.  Inc..  17702 
Diamond  Suie  Broadcasting,  Inc.,  16250 
Family  Broadcasbng,  Inc.,  30067 
Fisher  Broadcasbng,  Inc.,  16250 
Great  American  Broadcasbng  of  Hutchinson, 
Inc..  19619 


Hometown  Media,  Inc.,  27873 

Jones.  Clarence  E..  24496 

Jotocon  Communications.  Inc..  24497 

KGCX,  Inc..  et  al..  18394 

Kokomo  School  Corp..  16250 

KXSA  Radio.  Inc.,  16251 

Liberty  Cable  Co.,  Inc..  1 1839 

Oakhill-Jackson  Economic  Development  Corp., 

13192 
Prather-Breck  Broadcasbng  Inc.,  16251 
Rainbow  Broadcasting  Co.,  3423 
Rainy  River  Community  College,  13193 
Red  River  Broadcasting,  Inc..  16251 
Southwestern  Broadcasbng  Corp.,  20819 
Under  His  Direcbon.  Inc.,  16251 
University  of  Kansas,  24497 
WKZF-FM,  Inc.,  24497 
WPVG,  Inc.,  27873 

Federal  Contract  Compliance 
Programs  Office 

RULES 

Affirmabve  acbon  obligations  of  conbactors  and 
subconbactors  for  disabled  veterans  and 
Viemam  era  veterans;  statutory  changes 
Correction,  61 16 
Disabled  veterans  and  Vietnam  era  veterans; 
affirmabve  acbon  obligabons  of  contractors 
and  subcontractors: 
Inviution  to  self-idenbfy,  19366 
Individuals  with  disabilibes;  affirmabve  acbon  and 
nondiscriminabon  obligations  of  contractors 
and  subconuactors: 
Employment  and  advancement  in  employment. 
19336 
Organization,  functions,  and  authority  delegabons: 
Adminisbabve  Review  Board;  establishment 
and  review  procedures,  19982 

PROPOSED  RULES 

Affirmabve  acbon  and  nondiscrimination 

obligations  of  contractors  and  subcontractors 
regarding  individuals  with  disabilibes — 
Separate  facility  waivers;  standards,  5902 
Cotrecbon,  9532 

Government  conbactors,  affirmative  action 
requirements;  EO  11246  implementabon, 
25516 

NOTICES 

Contracts;  eligible  bidders: 
Rampart  Elecbic,  Inc.,  debarment,  8666 

Federal  Crop  Insurance  Corrxration 

RULES 

Crop  insurance  regulations: 
Malting  barley  option  crop  insurance  provisions, 
8851 
Correcbon,  27244 
Noninsured  crop  disaster  assisbmce  program, 
1995  and  subsequent  crop  years,  7193 

PROPOSED  RULES 

Crop  Insurance  regulations: 

Arizona-California  citrus,  31464 
Horida  citrus  endorsement,  10699 
Pear  crop  provisions,  18293 
Sugar  beets,  27315 
Texas  citrus  fruit  crop,  28512 

Federal  Deposit  In^n!  itice 
Corporation 

RULES 

Assessments: 

Bank  Insurance  Fund — 
Rate  schedule  adjusbneni,  26078 


Savings  Associabon  Insurance  Fund;  rate 
schedule  retenbon,  26083 
Community  Reinvestment  Act  regulations,  21362 
Contractor  conflict  of  interests,  9590 
Foreign  banks: 
Domestic  retail  deposit  activibes  by  state 
licensed  branches,  5671 
General  policy: 

Employment  fidiess  and  integrity;  minimum 
standards.  28725 
Practice  and  procedure: 

Annual  independent  audits,  reporting 

requirements  and  determining  compliance 
with  designated  laws,  6487 
Golden  parachute  and  indemnification  payments 

limits,  5926 
Uniform  and  local  rules,  20344 
Suspicious  activity  reports,  6095 

PROPOSED  RULES 

Deposit  insurance  coverage: 

Sbeamlining  and  simplification,  25596 
General  policy: 

Employment  fimess  and  integrity;  minimum 
standards,  5956 
Government  securities  sales  practices: 

Batiks'  conduct  of  business  as  government 
securities  brokers  or  dealers;  standards, 
18470 
Risk-based  capital: 

Market  risk;  internal  models  backtesbng,  91 14 
Securities  of  nonmember  insured  banks: 
Incorporabon  of  SEC  provisions  by  cross 
reference,  33696 
Securities  b-ansacbons  by  State  nonmember  banks; 
recordkeeping  and  confirmabon  requirements, 
26135 
Semi-annual  agenda,  23974 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14778- 

,  14782.31524 
Submission  for  OMB  review;  comment  request, 
4773,  10343,  27874-27876 
Bank  invesbnents  under  state  laws;  policy 

statement  rescission.  25869 
Capital  forbearance;  policy  statement  rescission, 

25869 
Coastal  Barrier  Improvement  Act;  property 
availability: 
Bryant  Road  Property.  MA.  13859 
Hanover  Run/Myrtle  Point.  MD,  18598 
Hopping  Brook  Park.  MA.  27876 
Maiden  Street  Property.  MA.  13860 
Committees;  establishment,  renewal,  termination, 
etc.: 
Affordable  Housing  Advisory  Board,  10343 
Leased  space  procedures;  policy  statement,  5552 
Lessors  of  real  property  to  FDIC;  fitness  and 
integrity  standards;  policy  statement,  5554, 
19939 
Meetings: 

Affordable  Housing  Advisory  Board,  10343, 
29563 
Meetings;  Sunshine  Act,  1668,  2580,  3965,  4301, 
4520.  5063,  6295,  7048,  8063,  9459.  10764, 
11417,  14782,  16634.  16915.  18598.20251, 
21467,  21468,  25224.  26179,  28582,  29100, 
30071,30611.  31940,33742 
Practice  and  procedure: 

Interest  rate  risk  management;  policy  statement. 
33166 
Reports  of  eondllion  filing  bme  limits;  policy 

statement  rescission,  32813 
State  nonmember  banks;  Independent  external 
auditing  programs;  policy  siaiemeni.  ^2418 


Kodcrnl  Klection  (tm! mission 

RULES 

Congressional  candidates  (House  of 
Representabves): 
Campaign  fmance  reports  filing,  3549 
Contribution  and  expenditure  limitations  and 
prohibitions: 
Candidate  debates  and  news  stories  produced 
by  cable  television  organizations,  18049, 
31824 
Correction,  24533 
Corporate  and  labor  organizations — 
Expenditures;  correction,  4302 
Express  advocacy  and  coordinabon  with 
candidates;  correction,  4302,  10269 
Document  filing;  amendments,  6095 
Presidenbal  primary  and  general  elecbon 
candidates;  public  financing: 
Correction.  4849 
Effective  date,  4849 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and 
prohlbibons: 
Candidate  debates  and  news  stories  produced 
by  cable  television  organizations,  3621 
Reports  by  polibcal  committees: 
Elecb-onic  filing  system;  campaign  finance 
iictivity  reports,  13465 

NOIK  i-:s 

Meetings;  Sunshine  Act,  369,  1258,  2334,  3766, 
4813,  5605,  7853,  10579,  11003,  11637, 
13494,  16098,  16915,  19625,  21182,  24794, 
27877,  28865,  29564,31525 
Presidential  primary  and  general  elecbon 

committees;  computerized  magnebc  media 
requirements  changes,  6245 
Special  elecbons;  filing  dates: 
California,  1933 
Kansas.  33508 
Maryland.  4666 
Oregon.  6837 

fidtT;il  Friu  r^ency  Management 

RULES 

Disaster  assistance: 

Temporary  housing  assistance;  exempbon  from 
garnishment,  7224 
Environmental  considerabons;  categorical 
exclusions,  4227 

Conection,  10688 
Flood  elevation  determinabons: 

Alabama  et  al.,  17251,25405 

Arizona  et  al.,  10468.  14665.  25400 

Arkansas  et  al.,  10472 

California  etal.,  6561,  14658 

Connecticut  et  al.,  6560,  6565,  1 1315 

Delaware  et  al.,  6572 

Florida  et  al.,  6569,  11317,  25402,  29488 

Georgia  et  al.,  6564,  16874,  25403 

Indiana  et  al.,  16875 

Kentucky  et  al.,  11318 

Louisiana  et  al.,  6567 

New  Mexico  et  al.,  6568 

North  Carolina,  6559 

Oklahoma,  10474 

Pennsylvania  et  al..  29490 

Wisconsin.  29489 
Rood  insuratnce;  communuies  eligible  for  sale:  • 

Delaware  et  al.,  15723 

Georgia  et  al..  7997 

Kenmcky  et  al..  32704 

Maine  et  al.,  28067 


Federal  Emergency 

Michigan  et  al.,  14497,  18287 
New  Jersey  et  al.,  5947 
Pennsylvania  et  al..  19857 
Texas  et  al..  8474,  25802 
Flood  insurance  program: 
Individual  and  family  grant  program;  group 

flood  insurance  policy,  19197 
Insurance  coverage  and  rates,  8222 
Write-your-own  program- 
Allocated  loss  adjustment  expense  fee 
schedule,  24462 

PROPOSED  RULES 

Flood  elevation  determinabons: 
Alabama  et  al.,  6598,  11362 
Arizona  el  al.,  6593,  25435 
Cahfomia  et  al.,  10494,  14715 
Connecbcut  et  al.,  25429 
Illinois  etal..  6601,  16887 
New  York,  18538 
Pennsylvania  et  al..  29518 
Flood  insurance  program: 
Write-your-own  program — 
Audit  program  revision,  3635 
Private  sector  property  insurers  assistance, 
14709 
Senti-annual  agenda,  23744 

NOTICES 

Agency  information  collection  activities: 
Proposed  collecbon;  comment  request,  1 1842- 

11845,  13193,  15803,  16098,  29378,  29379 
Submission  for  OMB  review;  comment  request. 

29379,29380,31112.31115 
Committees;  establishment,  renewal,  termination, 
etc.: 
Nabonal  Fire  Academy  Board  of  Visitors, 

10580 
Disaster  and  emergency  areas: 
Alabama.  8622,  11003,  16915,  18599 
Aricansas.  19940,  20524 
Connecticut,  6007 
Delaware,  3703,  6008,  9165 
District  of  Columbia,  1756,  3703 
Georgia,  3704 
Idaho,  7000,  8063,  8622 
Illinois,  20524,  20525,  25870,  26516,  28865. 

32814 
Indiana,  16915,  16916,  18394,  20525 
Kentucky,  3704,  6008,  30869,  32815 
Maine,  15804.  18599,  28865 
Maryland,  3705.  5399,  5557,  6009.  8063 
Massachusetts.  6009 
Minnesota,  1756,  30869,  32815 
Montana,  8622.  14573.  25870.  26517,  32815    ~ 
New  Hampshire,  1756,  3706 
New  Jersey,  3706,  5557,  9165,  13194 
Nev^  York,  1757,  3706,  4774,  5399,  5557, 

^6010,  10344,  13194,  18395,  20525 
North  Caroling  3707,  5558,  8623,"  1 1003, 

13495 

North  Dakoj/.  30869,  32815 
Ohio.  540^5558.  6010.  8063 
Oklahoma.  10344,  1 1004 
Oregon.  7001,  8063,  8623.  9165,  1 1004,  13194. 

13495,  15804,  20525.32815 
Pennsylvania,  3708,  4774,  5559.  6010,  7002, 

8064.  8624.  14573 
Rhode  Island.  6011 
South  Dakota,  1757 
Texas,  8624,  10344.  13194,  13860,  14573, 

15805,  18395,32816 
Vennont,  7002.  13195 
Virginia,  3710,  5400,  601 1.  6012,  7002,  8064. 

10345,  15805 
Washington.  1757,  3710,  6013,  7002,  8064,    . 

8624,  10345,  11004,  13495 
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Wesi  Virginia.  3710.  4775,  5559.  6013,  7003, 
9165,  1 10O4,  28865.  30870,  32816.  32816 
EaviriMaaiial  stuemciits,  nobce  of  uiieat: 
Albany  (ci«y)  and  Dougherty  County.  GA,  flood 
recovery  activities,  11417 
Flood  insurance  program: 
Ageais'  comnissions;  rebating  to  rnniini  1 1. 

9166 
FkMd  map  changes.  28296 
Hotel  and  N4oiel  Fire  Safety  Act: 
National  master  list.  32036 
State  contacts.  3209'2 
Meetings: 
EMergency  Managemeat  Insutule  Boaid  of 

Visitors.  17300 
Federal  Radiological  Prepafcdness  Coordinating 

Committee.  24937 
National  Fire  Academy  Boacd  of  Visitors. 

21468 
Technical  Mapping  Advisory  Coiwcil.  18395 
Radiological  emergencies  response: 

Operauonal  plan.  20944.  28583 
Radiological  emergency;  Stale  plans: 
New  Yort.  24938 
Tennessee.  28585 
Reports,  availability,  etc.: 

Nuclear  power  plant  early  site  permit 

applications;  emergency  planning  criteria, 
24307 

Federal  Energy  Regulatory 
Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Open  access  Don-discnminatory  transmission 
services  provided  by  public  utilities — 
Wholesale  competition  promotion;  stranded 
costs  recovery  by  public  and  transmiHing 
uUlities,  21540,  30509,  31394 
Open  access  same-time  information  system 
(formerly  real-time  information  networks) 
and  standards  of  conduct  for  public 
utilities.  21737 
Conference  cancellation,  etc..  30804 
Nahiral  gas  companies  (Natural  Gas  Act): 
Inierslaie  natural  gas  pipelines;  filing 

requirements  conformance.  13419 
Pipeline  Regulation  Office;  project  cost  and 

annual  limits  (1982-1996),  8213 
Rate  schedule  and  tariff  changes;  filing 

requirements.  9613 
Uniform  system  of  accounts,  forms,  statements, 
and  reporting  requirements;  revisions, 
8860.8870 
Natural  Gas  Policy  Act: 
Uniform  system  of  accounts,  forms,  statements, 
and  reporting  requirements;  revisioas, 
19832 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Independent  system  operators  (ISOs)  and  power 

tools;  technical  conference.  705 
Merger  policy;  inquiry.  4596 
Open  access  non-discnmmatory  transmission 
services  provided  by  public  utilities — 
Wholesale  competition  promotion;  stranded 
costs  recovery,  2733,  1 7263 
Rale  schedules  filing — 
Capacity  reservation  open  access  tnnsmission 
tariffs,  21847 
Filing  of  rate  schedules: 

Federal  Power  Act;  independent  system 

operators  (ISOs)  and  power  tools;  technical 
•,    t    conference,  705 
Natural  Gas  Policy  Act: 

Interstate  natural  gas  pipelines — 
Business  practices  standards,  1921 1 


Oil  pipelines: 

Co«t-of-service  filing  requirements 
Trans-Alaska  PipeKne  System  carriers,  etc.. 
applicability.  19878 
Practice  and  procedure: 
Hydroelectric  projects;  relicensing  procedures, 
rulemaking  petition.  705 
Semi-annual  agenda.  23982 

NOTICES 

Agency  informatiott  collection  activities: 
Proposed  collection;  comment  request.  7498. 

7499.  10568,  16904.  17691,  28859 
Submission  for  OMB  review;  comment  request 
4771.  25852,  26895 
Cultural  resources  compliance  training  course, 

4979 
Dau  availabiHty  on  bulletin  board  system  for 

review  by  working  groups,  8925 
Electric  rate  and  corporate  regulation  filings: 
AEP  Resources  Gippsland  Power  L.L.C.,  et  al., 

4426 
Arizona  Public  Service  Co.  et  al.,  4423,  13162 
Ashton  Energy  Corp.  et  al.,  16768 
Baltimore  Gas  &  Electric  Co.  et  al..  19921 
Calpine  Parlin  Cogen,  Inc.,  et  al.,  714 
Calpuie  Power  Services  Co.  et  al.,  16090 
Catex  Vitol  Electric,  LLC,  et  al.,  1367 
Central  Illinois  Light  Co.  et  al.,  25658 
Central  Vermont  Public  Service  Corp.  et  al., 

22044 
Chicago  Energy  Exchange  of  Chicago  et  al.. 

16907 
Cinergy  Services  Inc.  et  al.,  409 
CMS  Generation  Yalloum  Ltd.  Duration  Co. 

et  al.,  5994 
Coastal  Suzhou  Power  Ltd.  et  al.,  33497 
Commonwealth  Electric  Co.  et  al.,  3692 
Consolidated  Edison  Co.  of  New  York,  Inc., 

et  al..  9694 
CSW  Power  Marketing.  Inc.,  et  al..  1 5061 
Dayton  Power  &  Light  Co.  et  al..  1908,  4979 
DC  Tie.  Inc..  et  al..  8926 
Delmarva  Power  &  Light  Co.  et  al..  1 1207 
Department  of  the  Navy  et  al.,  27869 
Dominican  Power  Partners.  LDC,  et  al.,  6237 
Duke/Louis  Dreyftjs,  L.L.C.,  et  al.,  5999 
Duke  Power  Co.  et  al.,  29367 
Duquesne  Light  Co.  et  al.,  4981.  9154,  15799 

25217 
Energy  Source  Power  et  al..  17692 
Enpak  Power  (Private)  Co.  et  al..  19054 
Entergy  Power  Marketmg  Corp.  et  al..  33725 
Escuinila  Operations.  Inc.,  et  al..  15238 
Excell  Energy  Services.  Inc..  et  al.,  13487 
Florida  Power  &  Light  Co.  et  al..  27063 
Gelber  Group.  Inc..  et  al..  30600 
Great  Bay  Power  Corp.  et  al..  18388 
Hainan  Meinan  Power  Co.  et  al.,  64 
Hermiston  Generating  Co..  L.P.,  et  al.,  9156, 

21454,  28862 
lES  Utilities,  Inc..  et  al.,  15474 
Illinois  Power  Co.  et  al..  31096 
Illinova  Power  Marketing.  Inc..  et  al..  18134 
Indeck  Pepperell  Power  Associates.  Inc.,  et  al 

16475.20519 
Indian  Queens  Power  Ltd.  et  al..  16909 
InteiCoast  Power  Marketing  Co.  et  al..  29085 
Kansas  Gas  &  Electric  Co.  et  al..  30054 
Kentucky  Utilities  Co.  et  al..  6821 
Louisville  Gas  &  Electric  Co.  et  al..  30057, 

32794 
Massachusetts  Institute  of  Technology  et  al 

2806 
Medina  Power  Co.  et  al.,  28191 
Metropolitan  Edison  Co.  et  al..  13490 
Metropolitan  Water  District  of  Southern 
California  et  al..  19270 


MidAmerica  Energy  Co.  et  al..  17694 
MidAmerican  Energy  Co.  et  al.,  16245 
Mid-American  Power  LLC  et  al.,  28192 
Mid-Continent  Area  Power  Pool  et  al.,  31514 
Midwest  Energy,  hic.,  et  al.,  63 
Milford  Power  LP.  et  al.,  24484 
Monuup  Electiic  Co.  et  al.,  14302 
Municipal  Electric  Authority  of  Georgia  et  al., 

25858 
National  Gas  ft  Electric  L.P.  et  al..  21 174 
NCP  Houston  Power  Inc.  et  al.,  14770 
Nevada  Power  Co.  et  al.,  21 175 
New  England  Power  Co.  et  al.,  2500,  16771 
NFR  Power,  Inc.,  et  al..  8269 
North  American  Energy  Conservation  et  al., 

7098,8608 
Northern  Indiana  Public  Service  Co..  et  al.,  716, 

16093 
NRGencrating  Holdings  (No.  4)  B.V.  et  al., 

5544 
O'Brien  Parlin  Cogeneration,  Inc..  et  al..  22045 
Oklahoma  Gas  ft  Electric  Co.  et  a!.,  1 1000 
Pacific  Gas  &  Electric  Co.  et  al..  9448 
PacifiCorp  Power  Marketing,  Inc.,  et  al.,  1 1626 
PanEnergy  Lake  Charles  Generation,  Inc.,  et  al., 

26171 
PECOEnergyCo.etal.,  31517 
Pennsylvania  Electiic  Co.  et  al.,  1909 
Pennsylvania  Power  ft  Light  Co.  et  al.,  6367 
Portland  General  Electiic  Co.  et  al.,  10570, 

29369 
PSI  Argentina,  Inc.,  et  al.,  26512 
Public  Service  Co.  of  Colorado  et  al..  1369. 

27066 
Public  Seivice  Co.  of  Indiana.  Inc.,  et  al.,  6990 
Public  Service  Co.  of  New  Mexico  et  al.,  3390 
SCANA  Energy  Marketing  Inc.  et  al.,  29548 
South  Carolina  Public  Service  Authority  et  al., 

2808 
Southern  California  Edison  Co.  et  al.,  10572, 

11628,30602 
Southern  Co.  Services,  Inc.,  et  al.,  4983 
Southern  Electric  Wholesale  Generators,  Inc..  et 

al..  18583 
Tcxican  Energy  Ventures,  Inc.,  et  al.,  33499 
Trakya  Elektiik  Uretim  ve  Ticaret  A.S.  et  al.. 

24925 
TransCanada  Power  Corp.  et  al.,  24303 
UtiliCorp  United  Inc.  et  al.,  10335,  25859 
Ventway  Pty  Ltd.  et  al.,  3926 
Virginia  Electric  &  Power  Co.  et  al.,  1372 
Washington  Water  Power  Co.  et  al.,  13164 
Washmgion  Water  Power  et  al.,  1 1392 
Western  Area  Power  Administration  et  al..  6369 
Western  Systems  Power  Pool  ct  al..  7501,  9532, 

19056 
Wisconsin  Public  Service  Corp.  et  al.,  3392 
Xuwen  Jieda  Electricity  Generating  Co.  Ltd.  et 

al.,  7785 
Yankee  Atomic  Electiic  Co.  et  al.*.  31931 
Yichange  CMI  Power  Development  Co..  Ltd. 
et  al.,  8048 
Environmental  compliaiKe  training  courses,  21456 
Environmental  statements;  availability,  etc.: 
Abbeville.  SC,  10339 
Aberdeen  et  al.,  WA,  10574 
Alabama  Power  Co.,  1 1001 
Alaska  Energy  Authority.  24788 
Alaska  Power  &  Telephone  Co.,  10748,  26898 
Algonquin  Gas  Transmission  Co.,  10574 
Algonquin  LNG.  Inc..  33729 
Allegheny  Hydro  No.  8  &  9  L.P.  et  al.,  19616 
Blue  Diamond  Power  Farmers.  4432 
California  Department  of  Water  Resources  et 

al..  14566 
Caiuielton  Hydroelectric  Project  L.P.,  21 177 


Central  Maine  Power  et  al.,  2502 
Chugach  Electric  Association,  Inc.,  8050 
CNG  Transmission  Corp.  et  al.,  65 
Columbia  Gas  Transmission  Corp.,  9988 
Consolidated  Hydro  Maine,  Inc.,  13166,  32431 
Continental  Hydro  Corp.  &  Gas  Co.,  8610 
Duke  Power  Co..  6239 
Eastern  Shore  Natiiral  Gas  Co..  28195 
EcoElecOica.  L.P.,  232,  19923 
Eugene  Water  &  Electiical  Board,  717 
Flambeau  River,  WI.  7503 
Gardiner  Water  District,  1 1001 
Georgia  Power  Co.,  1914,  12071,25863 
Granite  State  Gas  Transmission,  Inc.,  3929 
Great  Lakes  Gas  Transmission  L.P.,  25219, 

30059 
Hamilton.  KY  and  OH.  14093 
Humboldt  State  University,  477 1 
International  Paper  Co.  et  al.,  2812 
Lower  Androscoggin  River  Basin.  ME,  1 1394 
Maritimes  &  Northeast  Pipeline.  L.L.C.,  1 1630 
Midwest  Hydraulic  Co.,  25488 
Mitchell  County,  lA,  1570 
N.E.W.  Hydro,  Inc.,  27345 
New  England  Power  Co.  et  al.,  13493 
New  York  Power  Authority,  24306 
New  York  Sute  Dam  L.P.,  31520 
Niagara  Mohawk  Power  Corp..  7248,  1 1630, 

28573 
Niagara  Mohawk  Power  Corp.  et  al.,  1 1823 
Northern  Border  Pipeline  Co.  et  al.,  6992 
Northern  Natural  Gas  Co.,  1374.  19925 
Norwich  Public  Utilities  Department.  24302 
Pacific  Gas  &  Electric  Co.,  6994,  861 1,  27345 
PacifiCorp.  21177 

PacifiCorp  Electric  Operations,  41 1,  1917,  6373 
Paiute  Pipeline  Co.,  15239,  30866 
Pine  Needle  LNG  Co.,  LLC,  2248 
Pottwood,  Ordell  O..  et  al.,  16094 
Power  Authority  of  State  of  New  York.  20813 
Public  Utility  District  No.  2  of  Grant  County. 

WA,  15064 
PUD  No.l  of  Pend  Oreille  County,  7100 
Rochester  Gas  &  Electric  Corp.,  7249 
Sahko  Hydroelectric  Project,  4430 
Seneca  Falls  Power  Corp.,  827 1 
Sequoia  Land  &  Power.  Inc.,  6240 
South  Carolina  Electric  &  Gas  Co.  et  al.,  556 
Southern  California  Edison  Co.,  15476 
Sumraerville  Hydroelectric  Project,  21178 
Tennessee  Gas  Pipeline  Co.  et  al.,  25863 
Texas  Eastern  Transmission  Corp.,  4986 
Thunder  Bay  Power  Co.,  10576 
Transwestem  Pipeline  Co.  et  al.,  9158 
Union  Electric  Co.,  556,  28573 
Upper  Peninsula  Power  Co.,  8925,  16478. 

27346 
Virginia  Electric  Power  Co..  32431 
Whitewater  Engineering  Corp..  7306 
Wisconsin  Public  Service  Corp..  33502 
Environmental  statements;  notice  of  intent: 
Columbia  Gas  Transmission  Corp..  1568.  19922 
Eastern  Shore  Namral  Gas  Co.,  1569 
Egan  Hub  Partners.  L.P..  22047 
Haida  Corp.,  16094 

Maritimes  &  Northeast  Pipeline.  L.L.C.,  27067 
Michigan  Gas  Storage  Co..  16478 
NE  Hub  Partners.  LP..  19924 
Portland  Natural  Gas  Transmission  System, 

27070 
Southem  Natiiral  Gas  Co.,  8050 
Tacoma  Public  Utilities,  1375 
Texas  Eastern  Transmission  Corp.,  9159 
Washington  Water  Power.  32795 
Whitewater  Engineering  Corp..  6824 
Hydroelectric  applications.  1375,  1914,  2813, 

4261.  4986.  6002.  6824.  8052.  10576.  1 1394, 


11630,  11824,  12071,  14094,  15240,  15241. 
15933,  16095,  16911,  17696.  18385,  18391, 
18727,  19058,  19926,  19927.  21460,  24788, 
24789,  25489,  25660,  27072,  29086,  30604, 
31520.  33502 
Lobbying  Disclosure  Act  of  1995: 

Covered  executive  branch  officials;  list,  1 1001 
Meetings: 
Michigan  statewide  programmatic  agreement, 

31934 
Namral  gas  companies;  working  groups  (forms 

and  filings),  4432 
Panhandle  Eastern  Pipe  Line  Co.,  22048 
Meetings;  Sunshine  Act,  1256,  5442,  7303,  %95, 
11830,  14302,  15243,  16248,  17697,  22048, 
26898,  27872,  29375,  32432 
Natiiral  Gas  Act  and  Outer  Continental  Shelf 
Lands  Act: 
Gas  pipeline  facilities  and  services;  agency's 
jurisdiction,  31521 
Natural  gas  certificate  filings: 

Algonquin  Gas  Transmission  Co.  et  al.,  8616 

ANR  Pipeline  Co.  et  al.,  6827 

Colorado  Interstate  Gas  Co.  et  al.,  10339,  22050 

Columbia  Gas  Transmission  Corp.  et  al.,  30606 

Disuigras  of  Massachusetts  Corp.  et  al.,  14095 

Eastern  Shore  Natural  Gas  Co.  et  al..  17698 

GPMGasCorp.etal..  28195 

Koch  Gateway  Pipeline  Co.  et  al.,  13166, 

14566,  14596 
Michigan  Gas  Storage  Co.  et  al.,  33730 
Mississippi  River  Transmission  Corp.  ct  al., 

15064 
Nor  Am  Gas  Transmission  Co.  ct  al.,  1377, 

7788,  29089 
Northwest  Pipeline  Corp.  et  al.,  16096,  19058, 

25865 
Ozark  Gas  Transmission  System  et  al.,  14567 
Petal  Gas  Storage  Co.  et  al..  331 10 
Questar  Pipeline  Co.  et  al.,  13856 
Riverside  Pipeline  Co.,  L.P.,  et  al.,  4990 
Southem  Natural  Gas  Co.,  28573 
Southem  Natural  Gas  Co.  et  al..  7504.  8056. 

11633 
Tennessee  Gas  Pipeline  Co.  et  al.,  31 100 
Texas  Eastern  Transmission  Corp.  et  al.,  1915 
Texas  Gas  Transmission  Corp.  et  al.,  6003 
TransColorado  Gas  Transmission  Co.  et  al., 

19928 
Transcontinental  Gas  Pipe  Line  Corp.  ct  al., 

24928 
Western  Gas  Interstate  Co.  et  al.,  6994 
Williams  Natural  Gas  Co.,  17891 
Williams  Natural  Gas  Co.  et  al.,  718,  30060 
Williston  Basin  Interstate  Pipeline  Co.  et  al., 
13168,  15476 
Natiiral  gas  companies  (Natural  Gas  Act): 

Uniform  system  of  accounts,  forms,  sutements. 
and  reporting  requirements;  revisions;  rate 
schedule  and  tariff  changes;  filing 
requirements.  15477,  16630,  26900 
Namral  gas  pipelines;  alternatives  to  traditional 
cost-of-service  ratemaking;  negotiated  terms 
and  conditions,  4633,  7789,  13857,  16479 
Natural  gas  pipelines,  intersute;  new  and  existing 
facilities  construction;  pricing  policy,  19930 
Oil  pipelines: 

Producer  price  index  for  fmished  goods;  annual 
change,  25661 
Outer  Continental  Shelf  Lands  Act  (Section  5), 
gathering  and  transportation  of  natural  gas 
across  OCS;  policy  statement.  861 1 
Preliminary  permits  surrender: 
Hydrogroup  Inc.,  15065 
Northrop  Engineering  Corp.,  6240 
Trenton  Falls  Hydroelectric  Co.,  6240 


Federal  Energy 

Records  and  Information  Management  System 
tRIMS  III)  documents;  procedural  change  in 
payment,  33113 
Applications,  hearings,  determinations,  etc.: 
AEP  Resources  Gippsland  Power,  L.L.C.,  13161 
Alabama-Tennessee  Natural  Gas  Co.,  16088, 

29364 
Algonquin  Gas  Transmission  Co.,  3691,  5392, 
7247,  8267.  9153,  10569,  12068,  15060, 

15791,  16630,  21 165,  24783,  32429 
Algonquin  Gas  Transmission  Corp.  et  al.,  3691, 

6637 
Algonquin  LNG,  Inc..  26^,  29364 
Alleghany  Power  Service  Corp.  et  al.,  70% 
Allegheny  Generating  Co.,  778 1 
Alliance  Power  Marketing,  Inc.,  33723 
Alternate  Power  Source.  Inc..  21165 
American  Electric  Power  Service  Corp.,  17283 
Amoco  Production  Co.  et  al..  2249 
ANP  Energy  Direct  Co.,  16905,  21 166 
ANP  Operations  Co.,  21447 
ANR  Pipeline  Co.,  644,  719,  1916,  4423,  6988. 

9685,  9686,  9985,  15791,  17283,  19918. 

21 166,  21447,  24784,  25853,  29364, 

29540.29541 
ARCO  Products  Co.  et  al.,  3393 
Arkansas  Western  Pipeline  Co.,  21 1(56 
Avoca  Namral  Gas  Storage,  16905 
AYP  Energy  Inc.,  32792 
Blandin  Paper  Co..  12068.  16975.  27059 
Bonneville  Fuels  Management  Corp.;  6363 
Boston  Edison  Co..  20811 
Boundary  Gas,  Inc..  4420.  13161 
Btu  Power,  Inc..  19616 
Bumey  Forest  ProducU.  21 167,  27341 
Cambridge  Electric  Light  Co..  26170 
Carnegie  Interstate  Pipeline  Co..  1026.  7247, 

11625,  14564.  15792,  18727 
Cenerprise,  Inc..  25853 
Central  Maine  Power  Co..  6637,  1 1391 
Central  Nebraska  Public  Power  &  Irrigation 

District  et  al.,  14093 
Central  Nebraska  Public  Power  and  Irrigation 

District  et  al.,  3394,  5392.  5445 
Central  Power  &"  Light  Co.  et  al.,  16767 
Chandeleur  Pipe  Line  Co.,  1753.  3017,  3930 
Chevron  U.S.A..  Inc..  3930 
Cleveland  Electric  Illuminating  Co.  et  al.,  30052 
CNG  Transmission  Corp.,  645,  3018,  4421. 

5993.  6412,  6989,  7500,  9686,  10996. 

11625,  15792,  15929,  17889,  18387, 

20518,26510,29083.33723 
CoEnergy  Trading  Co.,  1 1820 
Colorado  Interstate  Gas  Co.,  720.  3018.  3691, 

4646.  6364.  7781.  9985.  10996.  13485, 

15792.  16244.  18387,  24784,  25486, 
25854,  29541,  30865 

Colorado  Interstate  Gas  Co.;  correction.  191 17 
Colorado  Intersute  Gas  Co.  et  al.,  25854 
Columbia  Gas  Transmission  Corp.,  347,  645, 
720,  1026,  1753,  2497.  3018.  3691.  4422, 
5758.  6364.  6637.  7248.  8923.  8924,  9446. 
9686.  9985.  11820,  12068,  15236,  16630, 
17692,  18131,  18582.  21447.  24298. 
25657.  27059.  29541.  30598,  31930,  33107 
Columbia  Gas  Transmission  Corp.  et  al.,  161, 

16474 
Columbia  Gulf  Transmission  Co.,  646,  %87, 

15793,  19268.  26511.  29542.  29745 
Columbia  Gulf  Transmission  Co.  et  al..  16906 
Columbia  Natural  Resources.  Inc..  24299 
ConAgra  Energy  Services.  Inc..  1 1821 
Confederated  Tribes  of  Warm  Springs 

Reservation  of  Oregon  et  al.,  1 1204 
Connecticut  Light  &  Power  Co.,  28860 
Consolidated  Edison  Co.  of  New  Yoric.  Inc.. 

8924 
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Cove  Point  LNG  LP..  14768 

Crossroads  Pipeline  Co..  14300 

Direct  Access  Management.  LP.  19617 

Distngas  of  Massachusetts  Coq>.,  31094 

Dow  Intrasute  Gas  Co..  3086S 

Duke/Louis  Dreyfus  Energy  Services  (New 
England)  L.L.C..  27341 

Eagle  Gas  Marketing  Co..  27059 

Eastern  Shore  Natural  Gas  Co..  646,  1026, 
1754.  4646,  6365.  10748.  1 1821.  15237, 
15793.  21448.  24300,  268%.  30052 

Eastex  Power  Marketing,  Inc.,  13486 

East  Tennessee  Natural  Gas  Co..  2250.  9153, 
15930.  25486,  29364,  30052 

EcoElectrica.  LP,  31512 

Edwards  Manufacnjring  Co.,  Fnc,  el  al.,  5393 

Egan  Hub  Partners.  L.P.,  8604 

El  Piso  Natural  Gas  Co..  647,  2250,  6235, 

9688,  11204.  18582,  21449,  24301,  24483, 
25854.  29542 

EnerConnect,  Inc..  31094 

Energy  Marketing  Services.  Inc.,  7782 

EnergyOnline  Inc..  2815 

Energy  Resource  Management  Corp.,  1027 

Energy  Transfer  Group,  L.L.C.,  5760 

Energy  West  Power  Co.,  LLC,  1378 

Enerscrve,  L.C..  1379 

Entergy  Power,  Inc..  26896.  26897 

Entergy  Services.  Inc..  12069 

Entergy  Services.  Inc.,  et  al.,  7782 

e  pnme,  inc.,  15473 

Equitable  Storage  Co.,  19919 

Equitrans,  Inc.,  647 

Equitrans,  LP..  3694,  6638.  7157.  8267,  9688, 
10332,  li2069,  15794.  16975.21449, 
24302.  29542 

Equitrans.  L.M.  et  al.,  27341 

Express  PipclifttPartnership,  12069 

Fall  Lmc  Hydro  [Co.,  Inc.,  21449 

Family  Fiber  Connection.  33724 
Federal  Energy  Sales,  Inc.,  109% 
Florida  Gas  TraiUmission  Co.,  648,  2498,  4421. 
6235,  7782.^^604,  9154,  10997,  15060. 
16631,  21 167,  21449,  21450.  22041 
Rorida  Power  Corp.,  13486 
Foster.  Brian  R..  13486 
Frontier  Gas  Storage  Co..  5542.  5993, 
Gas  Research  Institute.  14768.  29746. 
Gateway  Energy  Marketing.  1 1 205 
Global  Pcuoleum  Corp..  1027 
Global  Petroleum  Corp.  et  al.,  7097 
Granite  State  Gas  Transmission.  Inc. 

21168.24925 
Great  Lakes  Gas  Transmission  L.P..  720.  21 168, 

25486.  27342 
Greenwich  Energy  Partners,  L.P.,  408 
Gulf  States  Pipeline  Corp.,  27342 
Heath  Petra  Resources.  Inc..  1028 
High  Country  Resources  et  al.,  16089 
High  Island  Offshore  System,  19269.  29365 
Hilo  Coast  Processmg  Co..  9446 
Holliday  Historic  Restoration  Associates.  8268 
Honeoye  Storage  Corp..  4648,  13486,  16631. 

17355 
lES  Utilities  Inc.,  14300 
Indeck  Pepperell  Power  Associates.  Inc..  13161 
International  Utility  Consultants.  Inc..  6365 
Iroquois  Gas  Transmission  System.  LP..  3019. 

15794.  1%I7 
Jersey  Central  Power  &  Light  Co..  5393 
Kansas  City  Power  &  Light  Co..  26170.  27343 
Kentucky  Utilities  Co.,  2816.  13854 
Kem  River  Gas  Transmission  Co..  1 2070. 

22041 
Kibler  Energy  Ltd..  1%I7 
KinEr-G  Power  Marketing  Inc..  21 169 


,  11205 
31095 


20812. 


KN  Inteisutc  Gas  Transmission  Co.,  721,  4260, 

27060,  29746,  29747 
KN  Wattenbcrg  Transmission.  L.L.C.,  29747 
Koch  Gateway  Pipeline  Co.,  721,  5393,  5543, 

6236,  6820,  8924.  10332,  1 1391,  15930, 

17283,  21450,  24784.  2651 1.  27343, 

29747,  30865 
KO  Transmission  Co.,  13854,  14769,  29543 
Lawrenceburg  Gas-Co.,  2816 
Lawrence.  David  M.,  7097 
LG&E  Power  Marketing  Inc.,  348 
Lisco,  Inc.,  31095 
Louisiana  State  Gas  Corp.,  30053 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  et  al.. 

27060 
Michigan  Gas  Storage  Co.,  9688,  2651 1 
MidAmerican  Energy  Co.,  1 1821.  15060, 

20812,  30230 
Mid  Continent  Market  Center,  Inc.,  18132 
Mid  Continent  Market  Center.  Inc.,  et  al..  25854 
Mid  Louisiana  Gas  Co..  3930.  8268.  9986, 

18132,  19976,29365 
Midwestern  Gas  Transmission  Co.,  15930, 

21 169,  29543 
Midwest  Hydraulic  Co.,  31513 
Minnesota  Power  &  Light  Co.,  2251 
Mississippi  River  Transmission  Corp.,  348, 

15795,  15931.  25487 
Missouri  Gas  Energy  et  al.,  26897 
Mobile  Bay  Pipeline  Co.,  21450,  24785 
Mojave  Pipeline  Co.,  648,  5394.  29543 
MP  Energy.  Inc..  3019 
Murphy  Exploration  &  Production  Co.  et  al.. 

10998 
National  Fuel  Gas  Supply  Corp..  62,  2816, 

4646,  6365,  8268,  8605,  9689,  9986, 

14564,  15564,  15931.  16089.  17890. 
20519.  21169.  27343.  29544,  31095,  33107 

Natural  Gas  Pipeline  Co.  of  America,  348, 
1379.  4647,  9986,  11205,  13162,  13487, 

14565,  17283,  21451,  24786,  29544. 
30599,31930,33107 

Natural  Gas  Pipeline  Co.  of  America  et  al., 

24785 
New  England  Power  Co.  et  al,  21 169 
NFR  Power,  Inc.,  16906 
Nor  Am  Gas  Transmission  Co.,  161,  1379,  2498, 

2817,  3019,  6820,  7248,  9987.  10998. 

15795,  15931,21170,21171,25855, 

28861,  29365,  31931 
Nora  Transmission  Co.,  721 
NORSTAR  Energy  LP.,  I%18 
North  American  Power  Brokers,  Inc.,  I%I8 
Northeast  Utilities  Service  Co.,  5394 
Northern  Border  Pipeline  Co.,  1754,  16244, 

21451,  24786,  25855.  25856,  29544,  29748 
Northern  Indiana  Public  Service  Co.  et  al., 

29366 
Northern  Natural  Gas  Co.,  349,  649,  1 380, 

2251,  3019,  4422,  4647,  5394.  %89. 

11625.  15795,  16630.  17284.  17692. 

18133.  19919,  25856,  27061.  27344, 

28861,  29084.  29545.  .30599.  30865,  33108 
Northwest  Alaskan  Pipeline  Co..  26897 
Northwest  Pipeline  Corp.,  408,  649,  2498,  5543, 

5993,  6365,  8268,  %90,  10570.  12070. 

15932.  17284.  18388.  18727,  19269, 

24483.  29084.  32430.  33108 
Northwest  Power  Marketing  Co..  L.L.C..  33724 
Norwesi  Pipeline  Corp..  25215 
Ocean  Energy  Services.  Inc..  5760 
Oklahoma  Municipal  Power  Authority.  1 1626 
OkTcx  Pipeline  Co.,  4648,  6990 
Old  Dominion  Electric  Cooperative,  6638, 

27.344 
Olympic  Natural  Gas  Co.,  310% 


Ovenhrust  Pipeline  Co.,  721,  6820,  10998, 

29748 
Ozark  Gas  Transmission  System,  1 57% 
PacificCorp  Power  Marketing,  Inc.,  1 1392 
Pacific  Gas  &  Electric  Co.,  1916,  19919,  25856, 

25857 
Pacific  Gas  &  Electric  Co.  et  al.,  25216,  25217 
Pacific  Gas  Transmission,  2817 
Pacific  Gas  Transmission  Co.,  3020,  7097, 

8605.  9987,  18386,  29545 
Pacific  Interstate  Transmission  Co.,  1 1822 
PacifiCorp,  556,  2251,  11822,  16767 
Pacific  Power  Marketing,  Inc.,  7783 
Pacific  Power  Solutions,  LLC,  310% 
Paiute  Pipeline  Co.,  10998,  1 1205,  14769. 

18133 
PanEnergy  Power  Services,  Inc.,  1 1392 
Panhandle  Eastern  Pipe  Line,  3695 
Panhandle  Eastern  Pipe  Line  Co.,  1918,  3020, 
3931,  5394,  6366,  6820,  9446,  %91, 
157%,  19919,  19920,  21452,  27344, 
28571,29545,32430,33724 
Paragon  Gas  Marketing,  1028 
PECO  Energy  Co.  et  al.,  30053 
Potomac  Electric  Power  Co.,  1 1822 
PowerMark,  L.L.C.,  5760 
Public  Service  Co.  of  Colorado,  15060 
Puget  Sound  Power  &  Light  Co.,  14093 
OST  Energy  Trading,  Inc.,  1 1822 
Quantum  Energy  Resources,  Inc.,  10999 
Questar  Energy  Trading  Co.,  5758 
Qucsur  Pipeline  Co.,  649,  722,  3931.  4422, 

9987.  10332,  17285,  26511,  32793 
Riverside  Pipeline  Co.  et  al.,  31513 
Rochester  Gas  &  Electric  Corp.,  14300,  21452 
Roosevelt  Water  Conservation  District,  25658 
Sabine  Pipe  Line  Co..  2252 
SCANA  Energy  Marketing.  Inc.,  27344 
SDS  Petroleum  Products,  Inc.,  31513 
Seagull  Power  Services,  Inc  ,  7783 
Sea  Robin  Pipeline  Co.,  722,  1918,  4420,  14769 
SEM ASS  Partnership,  20813,  21452  T^ 

SEMCOR.  Inc..  27061/ 
Shell  Gas  Pipeline  Qo',  349.  4261.  9447.  13487, 

16767,22042,29366 
Southern  California  Edison  Co.,  21 171,  22042. 

22043,  26897 
Southern  Company  Services,  Inc.,  1 3 162 
Southern  Natural  Gas  Co..  62,  349,  350,  722, 

3931,  4648,  4771,  4772,  4978,  5543,  6990, 
8269,  %91,  12070,  13855,  157%,  16245, 
21 171,  21453.  28861.  28862.  29546,  32793 

South  Georgia  Naniral  Gas  Co.,  722,  1754. 
1918.  3394,  25857 

Stingray  Pipeline  Co.,  723,  14301,  26512 

Sumas  Cogeneration  Co.,  L.P.,  2499 

SuperSystems,  Inc.,  16907 

Syracuse  Power  Co.  et  al.,  24925 

Tallahassee,  FL,  et  al.,  10333 

Teco  Pipeline  Co.,  8605 

Tenneco  Baja  California  Corp.,  2252 

Tennessee  Gas  Pipeline  Co.,  1918,  2253,  3395, 
3%7,  4648,  5394,  6236,  6.366.  8606,  9154, 
9447,  %92,  9987,  1 1392,  12070,  13487, 
15797.  16090.  17286.  19269,  19920, 
21453,  24303,  25487,  26512,  29546, 
30053,31514,32793 

Texaco  Natural  Gas  Inc.,  5758 

Texas  Eastern  Transmission  Corp.,  723,  3020, 
5544,  6639,  %92,  1 1626.  13487.  16475, 
21 171,  21 172,  25487,  26898,  28572, 
29084,  32430,  33109 

Texas  Gas  Transmission  Corp.,  63,  650,  3021, 

3932,  4649,  8606,  9447,  10999,  25858. 
27061,  29547,  30866 

Texas  Utilities  Electric  Co.,  10999 
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Thunder  Bay  Power  Co.,  17287 
Toul  Petroleum,  Inc.,  19920 
Trailblazer  Pipeline  Co.,  24786 
TransAlta  Enterprises  Corp.,  1%I8,  33725 
TransColorado  Gas  Transmission  Co.,  28572 
Transcontinental  Gas  Pipe  Line  Corp.,  61,  350, 

724,  1754,  2252,  2499,  3021,  3695,  7783, 

7784,  8607,  %93,  10333,  11083,  11206, 

13855,  14301,  15060,  15797,  15798, 

15932,  16767,  17890,  18134,  1%19, 

28572,  28862,  30866,  32430,  33109 
Transok,  Inc.,  25858 

Transwcstem  Pipeline  Co.,  7500,  21 173,  25217 
Trasncontinental  Gas  Pipe  Line  Corp.,  30599 
Trunkline  Gas  Co.,  351,  650,  1028,  1919,  2499, 

3932,  4649,  4772,  9447,  %93,  10335,     • 

14301,  17286,  19270,  21453,  24787, 

27062,  29085 
Trunkline  LNG  Co.,  4772,  15237 
Tuscarora  Gas  Transmission  Co.,  331 10,  334% 
Ultramar,  Inc.,  et  al.,  21453 
United  CiUes  Gas  Co.,  14769 
.  Universal  Power  Services,  L.L.C.,  1 5473 
Universal  Resources  Corp.,  27062 
Utility  Management  &  Consulting,  Inc.,  5759 
Utility  Management  Corp.,  16907 
Valero  Transmission  Co.  et  al.,  24483 
Ventway  PTY  Ltd.,  15061 
Viking  Gas  Transmission  Co.,  16631,  27063 
Virginia  Electric  &  Power  Co.,  4978 
Wabash  Valley  Power  Association,  Inc.,  et  al., 

8269 
Washington  Water  Power  Co.,  !7286,  30599 
Western  Area  Power  Administration,  7097 
Western  Resources,  Inc.,  et  al.,  7784 
Western  Transmission  Corp.,  4422 
West  Texas  Gas.,  Inc.,  21 173 
West  Texas  Gas,  Inc.,  7784,  9694,  29547 
Wheeled  Electric  Power  Co.,  19054 
Williams  Gas  Processing-Gulf  Coast  Co.,  L.P., 

8607 
Williams  Natural  Gas  Co.,  62,  1755,  2253, 

3022,  3695.  4421.  4649,  6366,  6821,  7157, 

7248,  7501,  7785,  1 1000,  1 1823,  13855, 

15933,  18388,  19921,  24787,  25488, 

25658,  27345,  27869,  30054,  334% 
Williston  Basin  Intersute  Pipeline  Co.,  651, 

1755,  2253,  .3022,  4264,  4302,  4978,  5759, 

5994,  15799,  16475,  27063,  29547,  29748, 

32794 
Wisconsin  Electric  Power  Co.,  13855,  18386 
Wisconsin  Power  &  Light  Co.  et  al.,  7785 
Wisconsin  Public  Service  Corp.  et  al.,  18583 
Wyoming  Interstate  Co.,  Ltd.,  724,  5994,  %94 
Young  Gas  Storage  Co.,  Ltd.,  21454,  30600 
Young  Storage  Co  ,  Ltd..  21454 

t  catrai  Hiyhv^a}    \(lmiiii,slratioii 

RULES 

Civil  rights: 

Equal  employment  opportunity  on  Federal  and 
Federal-aid  construction  contracts; 
reporting  requirements,  14615 
Engineering  and  traffic  operations: 
Construction  and  maintenance — ' 
Federal-aid  highway  construction  contracts; 
warranty  clauses  expanded  use,  1 7243 
Design  standards  for  highways — 
Geometric  design  policy;  numerical  values  to 
metric  conversion,  17566 
Traffic  control  devices  design;  national    - 
standards — 
Metric  conversion  guide,  etc.;  incorporation 
by  reference,  2%24 
Utilities — 
Consultant  contracts  preaward  review 

Dcquirement  elimination  and  lump  sum 
/agreements  threshold  increase,  1 2022 

FEDERAL  REGI^TFR  INPFX,    Innuarv-Junc.   I<>W 


Federal  regulatory  reform 
Highway  safety  program  standards;  applicability 
to  Federally  administered  areas;  CFR  part 
removed,  28750 
Invoking  sanctions  against  States  under  the 
19%  Highway  Safety  Act;  rules  of 
procedure,  28745 
Motor  carrier  safety  standards: 
Driver  qualifications — 
Vision  and  diabetes  temporary  waiver 

grantees;  limited  exemptions;  correction, 
13338,  17253 
Hazardous  materials  transportation;  technical 

amendment,  204% 
Hours  of  service  and  commercial  driver's 

license  requirements  statutory  exemptions; 
conformance,  14677 
Omnibus  Transportation  Employee  Testing  Act 
of  1991  — 
Commercial  motor  vehicle  driver's  license 

program;  correction,  9546,  14677 
Controlled  substances  and  alcohol  use  and 
testing;  correction,  9546,  14677 
Technical  amendments,  1842 
National  Highway  System  Designation  Act  of 
1995;  implementation: 
Compliance  and  transfer  of  funds  procedures- 
Motorcycle  helmet  use  legislation  references 
and  requirements;  removed,  28747 
Right-of-way  and  environment: 
Federal  regulatory  reform — 
Right-of-way  programs,  18246 
Speed  limit  enforcement  certification: 

National  maximum  speed  limit  compliance 

program  repeal  effective  date  delay  in  five 
States,  11305 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Contruction  and  maintenance — 
Federal-aid  project  agreement  streamlining; 
contract  procedures,  2973 
Uniform  Traffic  Control  Devices  Manual- 
Pedestrian,  bicycle,  and  school  warning  signs; 
color  fluorescent  green,  29234 
External  programs: 

Equal  employment  opportunity  provisions  on 
Federal  and  Federal-Aid  highway 
construction  conU^ts;  retention,  17264 
Federal  regulatory  review: 

Invoking  sanctions  against  States  under  the 
1966  Highway  Safety  Act;  rules  of 
procedure,  11794 
Motor  carrier  safety  and  hazardous  materials 
administration: 
Proceedings,  investigations,  and  disquahficatioos 
and  penalties,  practice  rules,  18866 
Motor  carrier  safety  regulations: 
Parts  and  accessories  necessary  for  safe 
operation — 
Manufactured  homes  transportation; 

overioading  of  tires  by  up  to  18  percent, 
18014 
Motor  carrier  safety  standards: 

Commercial  Driver's  License  and  Driver 
Physical  Qualification  Requirements 
Negotiated  Rulemaking  Advisory 
Committee — 
Intent  to  establish,  18713 
Driver  qualifications — 
Vision  and  diabetes  temporary  waiver 
grantees;  limited  exemptions,  606 
Vision  deficiencies;  waivers,  28547 
New  drivers;  safety  performance  history,  10548 
Omnibus  Transportation  Employee  Testing  Act 
of  1991— 
Pre-employment  alcohol  testing;  permitted  but 
not  required,  21149 


Parts  and  accessories  necessary  for  safe 
operation — 
Television  receivers  and  data  display  units 
in  commercial  motor  vheiclcs; 
restrictions  rescinded,  14733 
Training  for  entry-level  drivers  of  commercial 
motor  vehicles  and  cost-benefit  analysis; 
availability,  18355 
National  Highway  System  Designation  Act; 
implementation: 
Operation  of  motor  vehicles  by  intoxicated 
minors;  Federal-aid  highway  funds 
withholding;  zero  tolerance  laws  sanction 
program  implementation,  9120 
Omnibus  Transportation  Employee  Testing' Act  of 
1991:  / 

Substance  abuse  professional;  definitibo 
amendment,  9%9 
Right-of-way  and  environment: 
Federal  regulatory  review — 
Mitigation  of  impacts  to  privately  owned 
wetlands,  30S53 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  16968 
Qean  Air  Act: 

Highway  funding  sanctions;  exemption  criteria; 

policy  statement,  14363 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Motor  Carrier  Advisory  Committee, 

20550 
Environmental  statements;  notice  of  intent: 
Anchorage,  AK;  cancellation,  I6%9 
Caddo  Parish,  LA;  North  South  Expressway, 

17749 
Qcveland  County,  NC,  24852 
Crow  Wing  County,  MN,  3521 
Erie  County,  NY,  7040 
Essex  County,  NY,  7575 
Jefferson  County,  WV,  5058 
King  County,  WA;  Sunset  Interchange 

modifications,  etc.. 
Lane  County,  OR;  east-west  thoroughfare 

construction,  21527 
Mingo  County,  WV,  14594 
New  London  County,  CT,  27945 
Ontonagon  County,  MI,  3760 
Otero  County,  NM,  7040 
Phelps  County,  MO,  15332 
Pierce  County,  WA,  18638 
Pitkin  County,  CO,  13917 
Portland,  OR  to  Vancouver,  BC  corridor,  high 

speed  rail  improvement  program,  1431 
Ramsey  County,  MN,  10616 
WakeCounty,NC,  29164 
Washington,  DC,  18639 
Westchester  County,  NY,  30279,  9222 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Dwight  David  Eisenhower  transporution 

fellowship  program,  1202 
National  Recreational  Trails  Funding  Program; 

Sute  certification  requirements,  1 7344 
Intelligent  Transportation  Systems: 
Early  deployment  planning  program; 

implementation  procedures,  9860 
Model  deployment  initiative;  participation 

request,  7 1 46 
Interstate  Commerce  Commission  legal 

documents;  effectiveness  continuation,  14372  • 
Meetings: 
Civil  rights  programs;  efficiency,  quality,  and 

effectiveness;  roundtable  discussions, 

19973,  25010,  33165 
Highway  transportation  of  hazardous  materials 

in  cargo  tank  motor  vehicles;  roundtable 

meeting,  33165 
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Inielligcnl  Transporuiion  Society  of  America. 
11674 
Motor  cmmcr  safety  standards: 
Commercial  driver's  license,  temporary  waiver, 
Trekicmg  Iniemalional  Overland  Expedition 
from  Rome.  Italy  lo  New  York  City, 
14193.  21219 
Commercial  vehicle  information  systems  and 
networks  (CVISN)— 
Government-,  motor  carrier-,  and  other 

stakeholder-owned  and  operated,  161^7 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Controlled  substances  and  alcohol  use  and 
testing- 
Mexican  motor  carriers  implemeniation; 
conference.  29787 
Speed  limit  enforcement  certification: 
National  maximum  speed  limit  repeal;  sudy  of 
associated  State  costs  and  benefits,  31212 
State  Infrastructure  bank  pilot  program 

participation.  6683 
Uniform  Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act: 
Pilot  program.  Rorida.  1984,  33165 

h  Ilk  r  il  Housing  Enterprise  Oversight 

I  »tTice 

i'ktH'u.>KD  RULES 
Risk-based  capital 
Stress  tests,  house  price  Index  (HPI)  use  and 

benchmark  loss  experience  establishment, 

29592 
Semi  annual  agenda.  23790 
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(KOPOSED  RULES 

Banks,  organization: 
Federal  home  loan  bank  system — 
Directors'  compensation  and  expenses,  17603 
Semi-annual  agenda.  23988 

NOTICES 

Agency  Informaiion  collection  activities: 

Proposed  collection,  comment  request,  27076 
Federal  home  loan  bank  system: 
Community  support  review — 

Members  selected  for  review;  list,  164«9  \ 
Selection  of  members.  1037  I, 

Meetings;  Sunshme  Act.  230.  682.  1256.  2868. '^ 
7853.  15262,  18599.  26904,  331 17 

I  •  tleral  Labor  Relations  Authority 

RULES 

Organization,  functions,  and  authority  delegations: 
General  Counsel.  16043 
Regional  and  sub-regional  offices;  closures  and 
telephone  and  fax  numbers  changes,  1697 

PROPOSED  RULES 

Federal  Service  Impasses  Panel  procedures; 
clarification  and  simplification.  28798 
Miscellaneous  and  general  requirements: 
Documents  filing  andor  service  by  facsimile 
transmissions.  28797 

NuriCES 

Agency  information  collection  activities; 
Submission  for  0MB  review;  comment  request, 
4437 
Federal  service  labor-management  relations  statute: 
Collective  bargalnmg;  comment  solicitation  for 

policy  statement.  25871 
Federal  employees,  transfer  from  one  collective 
bargaining  unit  to  another;  criteria,  1 1638 
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FederaJ  Maritime  Commission 

RULES 

Maritime  carriers  in  foreign  commerce: 
Agreements  among  ocean  common  carriers; 
Information  form  and  post-effective 
reporting  requirements,  11564.  17849 
Ocean  freight  forwarders,  marine  lermmal 
operations,  and  passenger  vessels: 
Service  contract  filing  requirements.  5308 
Correction,  14979 
Organization,  fiinctions,  and  authority  delegations: 
Economics  and  Agreement  Analysis  Bureau, 
Director,  9944 
Correction.  14032 

PROPOSED  RULES 

Ocean  freight  forwarders,  marine  terminal 
operations,  and  passenger  vessels: 
Transportation  nonperformance;  coverage 

celling  removal,  replacement  with  sliding- 
scale  coverage.  33059 
Semi-annual  agenda.  23996 

NOTICES 

Agreements;  additional  Information  recfuesLs: 

Crowley  American  Transport.  Inc.,  et  al.,  25491 
Agreements  filed,  etc.,  1381,  1934,  3424.  3%7. 
4437,  5400.  6838.  7518,  8624,  10345,  1 1210, 
12073.  13495.  14783,  15805.  16287.  16916. 
17300.  18395.  18396.  19060,  20251,  24308, 
24498,  26517.  29380,  29381 
Casualty  and  nonperformance  certificates: 
Carnival  Corp..  10580 
Celebrity  Cruises,  Inc.,  et  al.,  24498 
Disney  Cruise  Line.  Inc..  26180 
Dolphin  Cruise  Line.  Inc..  6642 
Dolphin  Cruise  Line,  Inc.,  et  al.,  10580 
Holland  America  Lme  et  al.,  17301 
Norwegian  Cruise  Line,  4999 
Norwegian  Cruise  Line  et  al..  24498 
Norweigan  Cruise  Line  et  al..  15262 
Palm  Beach  Cruises,  S.A.,  17301 
Princess  Cruises,  Inc..  et  al..  15944 
Radlsson  Seven  Seas  Cruises.  Inc..  30612 
^Scaboum  Cruise  Line  Ltd.  et  al..  371 1 
Sun  Line  Cruises.  Inc..  et  al.,  1573 
Ulysses  Cruises.  Inc.,  et  al..  19940 
Complaints  filed: 
Compania  Sud  Americana  de  Vapores  S.A.  et 

al..  29755 
Holt  Cargo  Systems,  Inc.,  et  al.,  29755 
River  Parishes  Co.,  Inc..  9990 
Rose  International,  Inc..  et  al..  8936 
Southern  Pacific  Transportation  Co.  et  al.. 

17894 
Worid  Oass  Freight  Inc.  et  al..  371 1 
Freight  forwarder  licenses: 

AAA  International  Shipping  el  al.,  25491 

Aces.  Ltd..  15806 

All-Ways  Forwarding  International  Inc.  et  al., 

26905 
American  Cargo  Forwarding,  Inc.,  et  al.,  9166 
American  International  Brokerage.  Inc.,  el  al., 

31941 
B.L.G.  Air-Ocean  Transport  Corp.  el  al.,  6838 
BM  International  Transport.  Inc.,  et  al..  1 5944 
CARGOCARE  et  al.,  1935 
CJC  International  Services.  Inc..  el  al..  20820 
Continental  Express  International  Corp.  et  al.. 

31525 
DAT  Freight  Forwarders  et  al..  4666 
Desert  Net,  Inc.,  et  al.,  8625 
Evans.  Wood  &  Caulfield.  Inc..  el  al.,  .30612 
Excel  Iniemalional  et  al.,  33742 
Expedltors  International  (Puerto  Rico),  Inc..  et 

al..  3711.  1%26 


Export  Center  et  al..  20252 

Great  Western  Steamship  Co.  el  al.,  1 121 1 

H&S  International,  Inc.,  et  al.,  1 1004 

I.L.S.,  Inc.,  ei  al.,  15070 

Intcrglobo  Morra  North  America  et  al.,  17301 

International  Cargo  Service.  2512 

International  Logistics  Corp.  et  al..  13195 

International  Logistics.  Inc.,  et  al.,  8625 

Iniemalional  Trading  Partners,  Inc..  el  al.,  30239 

Intrepid  Overseas  Shipping  Corp.  el  al..  26180 

Low  Cost  Shipping,  Inc..  3033 

O'Keefe  &  Associates.  Inc..  el  al..  6642 

OK  Forwarding  Co.  el  al..  7264 

Orca  International  Freight  Forwarders  Inc.  el 

al..  10580 
Rex  Air  &  Ocean  Freight,  Inc.,  et  al.,  15806 
RMG  International  Inc.  el  al.,  17895 
SafeTech  Infl,  Inc.,  5774 
Selwa  America,  Inc..  et  al.,  5401 
Sekin  Transport  International  et  al.,  1 6099 
Southern  Winds  International,  28866 
Transworld  Export  Services,  Inc.,  et  al.,  16790 
Trans  World  Shipments,  Inc.,  et  al.,  75 1 8 
Whitie,  Deborah  S..  el  al.,  13861 
Winston  International.  Inc..  el  al..  24794 
ICC  Termination  Act  of  1995;  Implementation: 
Noncontiguous  domestic  trade  tariffs;  comment 
request.  5835 
Investigations,  hearings,  petitions,  etc.: 
F&D  Loadline  Corp.,  5559 
Haewoo  Shipping  Co..  Ltd.,  25872 
Longrow  Shipping  Ltd.,  17895 
Seair  International  Line,  24795 
Meetings;  Sunshine  Act.  1437 
Ocean  freight  forwarders,  marine  terminal 
operations,  and  pa.ssenger  vessels: 
Automated  Tariff  Filing  and  Information  System 
(ATFl)— 
Firms  certified  for  batch  filing  capability;  list, 
11639 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  29100 

Federal  Mediation  and  Conciliation 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  16634, 
16636 
Grants  and  cooperative  agreements;  availability, 
ett.: 
Labor-management  cooperation  program,  4775 

Federal  Mine  Safety  and  Health 
Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1256,  1819,  2580,  4520, 
10385,  15145,  15146,  15835,  15836,  19061, 
29429.  31169 

Federal  Prison  Industries 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  26545, 
29572,31149 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Disclosure  statement  form.  7616 
Gains  or  losses  subsequent  lo  mergers  or 
business  combinations  by  government 
conlractors;  treatment.  5520 
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NOTICES 

Procurement  regulatory  activity  report;  availability, 

564 

Federal  Railroad   \  dm  mis!  ration 

RULES 

Federal  hours  of  service  laws,  agency 

interpretation;  Supreme  Court  decision; 
nationwide  applicability,  20494 
Federal  regulatory  reform: 
Loans  under  Rail  Passenger  Service  Act  of  1970 
and  regulations  under  Railroad 
Revllalization  and  Regulatory  Reform  Act 
.  of  1976;  CFR  parts  removed.  4937 
Railroad  accident  reporting,  30940 
Railroad  locomotive  safety  standards: 
Locomotive  consplcully;  auxiliary  external 
lights;  minimum  standards,  8881 
Railroad  operating  rules: 

Grade  crossing  signal  system  safety,  3 1 802 
State  safety  participation  regulations: 
Federal  regulatory  reform,  26124 

PROPOSED  RULES 

Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Pre-employment  alcohol  testing;  permitted  but 

not  required,  21 149 
Substance  abuse  professional;  definition 
amendment.  9%9 
Rail  passenger  equipment  safety  standards; 

passenger  and  crew  survivability,  30672 
Railroad  accident  reporting,  1892 
Railroad  power  brakes  and  drawbars: 
Train  and  locomotive  power  braking  systems; 
advanced  technology  use;  two-way  end-of- 
train  telemetry  devices.  6610 
Railroad  workplace  safely: 

Roadway  worker  protection.  10528 

Advisory  committee  negotiating  session. 

31085 
Public  hearing,  31085 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Railroad  Safely  Advisory  Committee,  9740 
Emergency  orders: 
Atchison,  Topeka,  and  Santa  Fe  Railway  Co., 

5058 
Commuter  and  intereiiy  passenger  railroads; 
safety  of  passengers  occupying  lead  car  of 
train,  6876.  8703 
Tonawanda  Island  Railroad,  6284 
Environmenul  statements;  notice  of  intent: 
Portland.  OR  to  Vancouver,  BC;  high  speed 
rail  Improvement  program,  1431 
Exemption  petitions,  etc.: 

American  Railway  Car  Institute.  4810 
Association  of  American  Railroads.  19974 
Burlington  Northern  Railroad  et  al..  6286 
CSX  Transportation  et  al.,  5437 
Long  Island  Railroad  et  al.,  17749 
Michigan  State  Trust  for  Railway  Preservation, 

Inc.  (MSTP),  76 
National  Railroad  Passenger  Corp.  (AMTRAK). 

5060,  30280 
Northeast  Illinois  Railroad  Corp..  27126 
Renfe  Talgo  of  America,  Inc.,  2569 
Southern  California  Regional  Rail  Authority, 

2327 
Southem  Pacific  Transportation  Co.  el  al.,  45 1 1 
Texas  North  Western  Railway  Co.  et  al.,  16667 
Yolo  Shortline  Railroad  el  al.,  17750 
Federal  regulatory  review: 
Railroad  Safety  Advisory  Committee;  task 
acceptance,  29164 
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Granls  and  cooperative  agreements;  availability, 
etc.: 
Next  generation  high-speed  rail  corridor  studies, 
10059 
Meetings: 

Railroad  Safety  Advisory  Committee,  1 1936 
Slate  infrastructure  bank  pilot  program 

participation.  6683 
Tank  car  safely  ensurance: 

Research,  regulatory  development  and  industry 
standards;  public  meetings,  4512 
Traffic  control  systems;  discontinuance  and 
removal: 
Central  Oregon  &  Pacific  Railroad,  13918 
CSX  Transportation,  Inc.,  el  al.,  16161 
Soo  Line  Railroad  Co.  el  al.  30280 
Twin  Cities  &  Wesiem  Railroad  Co.  et  al.,  6408 

Federal  Register  Office 

NOTICES 

Public  Laws;  cumulative  list: 
104th  Congress — 
First  session,  3768 

Kidtral  Rv^i;  '•e  System 

RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Technical  amendments,  25389 
Bank  holding  companies  and  change  in  bank 
control  (Regulation  Y): 
Bank  Secrecy  Act;  suspicious  activities 
reporting,  4338 
Bank  Secrecy  Act;  implementation: 
Funds  transfers  and  transmittals  (wire  transfers); 
recordkeeping  by  financial  institutions, 
14382,  14383 
Community  Reinvestment  Act  regulations,  21362 
Electronic  fimd  transfers  (Regulation  E): 
Home  banking  services  disclosure;  new 

accounts  error  resolution,  and  stored-value 
cards,  etc.,  19662 
Official  staff  commentary,  1 9678 
Equal  opportunity  rules;  complaint  processing 
procedures;  investigative  file  accessibility, 
251 
Correction.  13079 
Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A): 
Discount  rate  change,  5926 
Financial  Institutions;  netting  eligibility 
(Regulation  EE): 
Financial  market  intermediary  representation 
form,  1273 
International  banking  operations  (Regulation  K): 
Bank  Secrecy  Act;  suspicious  activities 

reporting,  4338 
Evaluation  criteria  for  foreign  bank  operations 

in  United  States,  6918 
Foreign  banks  home  slate  selection,  24439 
U.S.  representative  offices  establishment;  certain 
foreign  banks  through  prior  notice 
procedures,  2899 
Membership  of  State  banking  institutions 
(Regulation  H): 
Bank  Secrecy  Act;  suspicious  activities 
reporting,  4338 
Organization,  functions,  and  authority  delegations: 

General  Counsel,  13395 
Practice  and  procedure: 

Uniform  and  local  rules,  20338 
Reimbursement  for  providing  financial  records 
(Regulation  S): 
Recordkeeping  requirements  for  certain  fmancial 
records,  14382,  29638 
Correction,  32317 
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Federal  Reserve 

Securittes: 
Credit  by  brokers  and  dealers  (Regulation  T), 
20386 
Securities  credit  transactions;  OTC  margin  stocks 
list  (Regulations  G,  T,  U,  and  X),  2667, 
18495 
Transactions  with  affiliates;  conformity  of  capital 
stock  and  surplus  definition  to  unimpaired 
capital  stock  and  surplus  defmition,  etc., 
19805 
Truth  In  lending  (Regulation  Z): 

Adjustment  of  dollar  amount  for  mortgages 

bearing  fees  above  certain  amount,  3177 
Official  staff  commentary,  14952 

PROPOSED  RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Miscellaneous  amendments,  27802 
Depository  institutions;  reserve  requirements 
(Regulation  D): 
Time  deposits,  nonpersonal  time  deposits, 
Eurocurrency  liabilities,  etc.,  30545 
Electronic  ftind  transfers  (Regulation  E): 
Home  banking  services  disclosure,  new  accounts 
error  resolution  and  stored-value  cards,  etc., 
1%96 
Freedom  of  Information  Act 

Availability  of  Information  rules.  7436 
International  banking  operations  (Regulation  K): 
Banks'  conduct  of  business  as  government 

securities  brokers  or  dealers;  standards, 
,        18470 

Foreign  banks,  shell  branches  managed  or 
controlled  by  such  banks'  U.S.  offices, 
6956 
Loan  guarantees  for  defense  production 

(Regulation  V);  repeal.  26471 
Loans  lo  executive  officers,  directors,  and 
principal  shareholders  of  member  banks 
(Regulation  O): 
Loans  to  holding  companies  and  affiliates, 
19863 
Membership  of  Sute  banking  Institutions 
(Regulation  H): 
Banks'  conduct  of  business  as  government 
securities  brokers  or  dealers;  standards. 
18470 
Risk-based  capital: 

Market  risk;  internal  models  backtesting.  9114 
Securities  credit  transactions  (Regulations  G.  T. 

and  U),  20399 
Seml-aimual  agenda.  24002 
Truth  In  lending  (Regulation  Z): 

Creditor-liability  rules  for  closed-end  loans 
secured  by  real  property  or  dwellings, 
26126 
Home-equity  lines  of  credit  consumer 

protection;  adequacy  determination,  2968 
Troth  in  Savings  (Regulation  DD): 
Official  staff  commentary;  revisions 
Withdrawn.  26470 

NOTICES 

Agency  Information  collection  activities: 
Proposed  collection,  comment  request,  1^, 

2512,  3713 
Submission  for  OMB  review;  comment  request, 
4667,  6245,  16637 
Bank  holding  companies  consolidated  fuiancial 
statements;  reporting  and  recordkeeping 
requirements,  11005 
Banks  and  bank  holding  companies: 
Change  In  bank  control,  10346,  10581,  10764, 
11008,  11639,  11845,  13195,  13496, 
14308,  14573,  14784,  15263,  15483, 
15945,  16100,  16501,  16639,  17301. 


39 


^ 


t  cd. 


K  L  >erve 


\ 


Fiscal 


r" 


17703.  18145,  19061.  19626.  19940. 
20526.  24309.  24938.  25491.  25671. 
26180,  26518.  26905.  27077,  27352. 
28208.  28585.  29381,  29564.  29755, 
30071.30240.  30612,30870,31115, 

31525,  31941,  32441,  331 17.  33743 
Fonnations.  acquisitions,  and  mergers,  8065, 

8625,  8936,  9459,  9709,  9990,  10345. 
10581,  10764,  11008.  11417,  11639. 
11846,  12073,  13196,  13496,  14100. 
14308,  14574,  14784,  15070,  15263, 
15483.  15946,  16100.  16101.  16501, 
16638,  16790,  17301,  17302,  17703. 

17704,  18145,  18396,  18600.  18731. 
19061.  1%26.  19940.  20526.  20820, 

*  21 183.  21468.  21469.  22058,  24309, 
24795,  24796,  24938,  25224,  25492. 
25671,  26180,  26181,26518.26905, 
27077.  27352.  27877.  28208.  28585, 
28586,  29101,  29381,  29564,  29756. 
30071,  30240.  30612.  30870.  31115. 

31526,  31941,  32441,  32816,  33117,  33743 
Permis^lc  nonbanktng  activities,  8626.  9460, 

9709,9991.  10346,  10581,  11009,  11640. 
11846,  12074,  13497.  14574,  14785. 
15071,  15262.  1548Z  15945,  16101, 
16502.  16638.  16791,  16792.  17302. 
17704,  17896.  18145.  18397,  19627. 
19628,  19941,  20820,  21183,  21469. 
22059.  24309.  24498.  24796.  24939, 
25225,  25492.  26181,  26518,  26905, 
27077.  2735Z  27877.  28209.  28587, 
29101,  29565.  29756.  30072,  30240. 
30871.  311 16,  31942.  3244^  32817. 
33118,33744 
Check  fraud  survey;  reporting  and  recoidJceeping 

requirements,  10765 
Federal  Open  Market  Committee: 
Domestic  policy  directives.  412,  5775,  16503, 
28209 
Federal  Reserve  bank  services: 
Fedwire  funds  transfer  service — 
Third-party  access  policy,  3035 
Free  cash  access,  etc.,  19062 
Foreign  subsidiaries  of  U.S.  banking  organizations; 
reporting  and  lecoidkeeping  requirements, 
9991 
Intemational  banking  operations  (Regulation  K); 
Foreign  branches  establishment,  reporting  and 
recordkeeping  requirements,  3712 
Meetings: 
Consumer  Advisory  Council,  10582,  28587, 
30613 
Meetings.  Sunshine  Act.  230,  231,  438,  1034, 
1 146,  1205,  1256,  1437,  2001,  2580.  3530, 
3766,  3%5,  4521.  5442,  5605,  6295,  6688, 
7048,  7305,  7854.  8065,  8285,  9992,  10766, 
10767.  11211,  13196,  14100,  14785,  15947, 
16252,  16639,  17302.  17303.  18146.  18600. 
19064,  20821.  21469.  21470,  24310.  24939. 
25225.  25672.  26182,  26906.  27353,  28210, 
29102,  29565,  30241.  31116,  31943,  32817 
Practice  and  procedure: 

Interest  rale  risk  management;  policy  statement 
33166 
Privacy  Act: 

Systems  of  records.  16252 
.^eparting  and  recordkeeping  requirements,  30241 
RSfiorts;  availability,  etc.: 
Clt>ital  and  accounting  standards,  differences 
among  Federal  banking  and  thrift  agencies 
report  to  congressional  committees,  1 5947 
Truth  in  savings  (Regulation  DD);  reporting  and 

recordkeeping  requirements,  3035 
Applications,  hearings,  dtterminations,  etc.: 
ABC  Bancorp  et  aJ.,  5774 


Associated  Banc-Corp.  et  al.,  725 

BancTenn  Corp.  et  al.,  3039 

Bass,  Ken,  et  al..  21468 

Bauman.  Douglas  R..  et  al..  1029 

Beulah  Bancorporatioo.  Inc..  et  al.,  4276 

BNCCORP.  Inc..  5774 

Butte  Bank  Shares.  Inc.,  1029 

Campbell,  Craig  L.,  et  al.,  6642 

Capiul  Corp  of  the  West,  5774,  7264 

Carroll  County  Bancshares,  Inc.,  et  al.,  21469 

Chittenden  Corp.  et  al.,  658 

Community  Financial  Group.  Inc..  et  al..  6838 

Community  First  Financial  Group.  Inc..  3425 

Compass  Bancshares.  Inc..  et  al.,  7791 

Connecticut  Bankshares,  MHC,  et  al.,  5401 

CoreStaies  Financial  Corp..  4667 

Corporacion  Bancaria  de  Espana.  1029 

Cousatte.  Arthur  W..  3936 

Croak.  Robert  H.,  et  al.,  5775 

Dansker,  Jerome,  et  al.,  5560 

DFC  Acquisition  Corp.  Two  et  al.,  1935 

Downs  Bancshares.  Inc..  et  al..  658 

Dresdner  Bank  AG,  7004 

Evans  Bancshares,  Inc.,  et  al..  35 1 

F&M  National  Corp.  et  al.,  3425 

Farmers  Bancshares,  Inc.,  el  al.,  2512 

Fanners  Sute  Corp.  et  al.,  3713,  6013 

FCNB  Corp.,  6014 

Fidelity  Co.  et  al..  166 

Fmancial  Services  Corp  of  the  Midwest,  6643 

First  Bankshares  of  Las  Animan,  Inc.,  3039 

First  Citizens  Bancorp  et  al.,  7518 

First  Commonwealth  Financial  Corp.,  4438 

First  Fmancial  Bancorp  el  al.,  556.  6839 

First  Union  Corp.  et  al..  557,  1758,  7792 

Fleet  Financial  Group,  Inc.,  et  al.,  6643 

Forrest  Bancshares,  Inc.,  6246 

Fort  Wayne  National  Corp.  et  al.,  5560 

Fulton  Bancshares  Corp.  et  al.,  4999 

George  Mason  Bankshares,  Inc.,  el  al.,  7519 

Gillfillan,  Donald  W.,  et  al.,  5000 

Hanson,  Marty  W.,  et  al.,  7792 

Hclcomb  Bancorp.  Inc.  Employee  Slock 

Ownership  Plan  et  al..  1935 
HSBC  Holdings  pic,  1936 
J.G.D.B.  y  Cia.  S.  en  C.  et  al.,  166 
James  River  Bankshares,  Inc.,  1030 
Johnson,  Arthur  C,  et  al.,  166 
Lukas.  Gus  J..  9166 
Magnolia  Bancorp.  Inc..  6014 
Mellon  Bank  Corp.  et  al..  351 
Mercantile  Bancorporation.  Inc.,  1937 
Middlefork  Financial  Group  el  al.,  167 
MTB  Bank,  21469 

National  Bancshares  Corp.  of  Texas,  4668 
National  Bank  of  Greece  et  al.,  352 
National  City  Corp.,  167 
National  Commerce  Bancorporalioa  et  al..  1758 
NationsBank  Corp..  9166 
Nebraska  Bmkshares.  Iim;.,  1759 
Norwest  Corp.,  6376,  7004 
Ohio  Valley  Banc  Corp.  et  al..  726 
Ohio  Valley  Banc  Corp  et  al.,  168 
Paetow,  Gregory  J.,  et  al.,  7264 
Patapsco  Bancorp,  Inc.,  et  al.,  2513 
Peoples  Heritage  Fmancial  Group,  Inc..  et  al.. 

1759 
Pikeville  National  Corp.  et  al.,  658 
Prairieland  Employee  Stock  Ownership  Plan. 

4276 
Ovale,  Miles  Jeffrey,  el  al.,  4276 
Regions  Financial  Corp.  el  al.,  659,  2832 
Royal  Bank  of  Canada.  168 
Royal  Bank  of  Scotland  Group  pk:  et  al.,  1760 
SouthTrust  Corp.  et  al.,  6643 
Standridge,  Jerry  G.  et  al..  4438 


Tampa  Banking  Co.  et  al..  4439 
Traxshares.  Inc..  et  al..  1030 
United  Bancshares.  Inc..  4277 
Valley  Community  Bancorp.  Inc.,  et  al.,  5<XX) 
Valley  Ridge  Financial  Corp.  el  al..  6376 
Wachovia  Corp.  et  al.,  7792 
Wesbanco,  Inc.,  4438 
Weslwood  Financial  Corp..  4277 
Wilmers.  Robert  G..  et  al.,  1760 
Woodforest  Bancshares,  Inc.,  7520 
Young  In  Chung  et  al.,  659 
Proposed  collection;  comment  request.  14306. 
15070.  15944 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Thrift  savings  plan; 
Continuation  of  eligibility — 
Separated  Federal  employees  employed  by 
District  of  Columbia  Financial 
Responsibilitvd^  Management 
Authonty.  28'^^^ 
Retirement  benefits  ordeS^mony  or  child 
support,  18912  l|k 

NOTICES  j|^ 

Meetings;  Simshine  Act,  682,  4813.  10347.  15263, 
21184,  29382 


Federal  Trade  Commission 

RULES 

Antitrust  Improvements  Act 

Mergers  and  acquisitions;  premerger  notification 
and  report  form,  13666 
Appliances,  consumer,  energy  consumption  and 
water  use  information  in  labeling  and 
advertising. 
"EnergyGuide  Label";  Canadian  and  Mexican 
labels  placement  in  adjoining  locale,  33651 
Appliances,  consumer,  energy  costs  and 

consumption  information  in  labeling  and 
advertising: 
Comparability  ranges — 

Clothes  washers.  29939 
Residential  energy  sources;  average  unit  energy 
costs,  5679 
Industry  guides: 

Hosiery  industry,  3799 

Metallic  watch  band  and  jewelry  industries; 

consolidation,  27178 
Metallic  watch  band  industry;  CFR  part 
removed,  27222 
Textile  Fiber  Products  Identification  Act 
Costs,  benefits,  and  overall  regulatory  and 

economic  impact,  1 1543 
Lyocell;  generic  name  application,  16385 
Trade  regulation  rules: 

Home  insulation;  labeling  and  advertising, 

13659 
Incandescent  lamp  (light  bulb)  industry;  CFR 
part  removed;  Federal  regulatory  reform, 
33308 
Waist  belts,  leather  content;  misbranding  and 
deception;  CFR  part  removed,  25560 
PROPOSED  RULES 

Appliances,  consumer;  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
"Energy  Guide  Label";  Canadian  and  Mexican 
labels  placement  in  adjoining  locale,  6801 
Industry  guides: 
Jewelry,  precious  metals,  and  pewter  industries; 

platinum  products  claims,  27224 
Mirror  industry,  10708 
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Private  vocational  schools.  19869 
Lubricating  oil.  previously  used;  deceptive 

advertising  and  labeling.  14686 
Magnusdn-Moss  Warranty  Act  interpretations,  etc.. 

14688 
Private  vocational  school  guides,  14685 
Rules  and  guides;  review  and  comment  request, 

1538 
Semi-aimual  agenda.  24018 
Textile  Fiber  Products  Identification  Act: 

Federal  regulatory  review,  5340 
Trade  regulation  rules: 

Food  retailing  and  gasoline  industries;  games 

of  chance.  29039 
Franchising  and  business-opportunity  ventures; 
disclosure  requirements  and  prohibitions — 
International  franchise  sales;  public  workshop 
conference.  5%9 
Incandescent  lamps  (light  bulbs).  4382 
Waist  belts,  leather  content;  misbranding  and 
^deception,  8499 

NOTICES 

Interlocking  directorates: 

Clayton  Act  Section  8  jurisdictional  thresholds, 
13196 
Made  in  USA  claims  in  product  advertising  and 
^  labeling;  comment  request,  18600 
Me^igs: 

Global  Information  Infraslnicture;  consumer 
privacy;  public  workshop,  24499 
Premerger  notification  waiting  periods;  early 
tenninations.  659,  1937,  5776,  6839.  9992, 
11418.  16916.  19941.  27878.  28588.  32818 
Prohibited  trade  practices: 

Alpine  Industries,  Inc.,  et  al.,  10347 

American  Stores  Co.  et  al.,  31 1 17 

Amoco  Oil  Co..  7793.  30613 

APM  Enterprises-Minn  Inc..  9993 

Arizona  Institute  of  Reproductive  Medicine, 
Ltd.,  16793 

Atlas  Supply  Co.,  25493 

Azrak-Hamway  Intemational,  Inc.,  684! 

Azrak-Hamway  International,  Inc.,  et  al.,  30613 

BBDO  Worldwide.  Inc..  31117 

Benckiser  Consumer  Products,  Inc..  10347 

Blenheim  Expositions.  Inc..  25493 

Body  Wise  Intemational.  Inc..  16793 

Budget  Rent  A  Car  Systems.  Inc..  15071 

California  Medical  Association.  31117 

Cancer  Treatment  Centers  of  America,  Inc.,  et 
aL,  13197 

Columbia/HCA  HealthCarc  Corp.,  30614,  33509 

Council  of  Fashion  Designers  of  America  et 
al.,  16793 

Dannon  Co.,  Inc.,  30614 

Devro  Intemational  pic  et  al.,  25493 

Diet  Workshop.  Inc..  et  al.,  13497 

DMC  Publishing  Group,  14309 

Eli  Lilly  &  Co.,  Inc.,  31117 

Enterprising  Solutions.  14311 

Equifax  Credit  Information  Services.  Inc., 
15484 

Eskimo  Pie  Corp..  15484 

Excel  Communications.  14313 

Federal  News  Service  Group.  Inc.,  et  al.,  16794 

First  Data  Corp..  15484 

Food  Service  Equipment  Industry  Inc.  et  al.. 
31118 

Fold  Motor  Co..  16920 

G.E.C.H..  Inc..  9994 

Genetus  Alexandria,  Inc  .  et  al..  31118 

Georgetown  Publishing  House  Ltd.  Partnership 
et  al..  8936 

Giant  Food,  Inc.,  33509 

Good  News  Products.  Inc..  30614 

Great  Expectations  Creative  Management.  Inc.. 
el  al..  9994 
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Great  Expectations  of  Baltimore,  Inc..  et  al., 

9994 
Great  Expectations  of  Columbus,  Inc.,  9994 
Great  Southern  Video,  Inc.,  et  al.,  9995 
Harley-Davidson  Motor  Co.,  31118 
Hoechst,  AG.  16794 
Hughes  Danbury  Optical  Systems.  Inc..  et  al.. 

6847.  30615 
IHI  Clinics.  Inc.,  et  al.,  15485 
Illinois  Tool  Works  Inc.,  4778,  33509 
J.  Walter  Thompson.  USA,  Inc..  16795 
JAMS  Financial,  Inc.,  9995 
Jenys  Ford  Sales.  Inc..  et  al..  15485 
Johnson  &  Collins  Research.  Inc..  et  al.,  13199 
Johnson  &  Johnson,  66.  30615 
Johnson  &  Johnson  Consumer  Products,  Inc., 

25493 
KGE,  Inc..  9995 
KKR  Associates.  L.P..  33509 
L'Air  Liquide  S.A.  et  al.,  30615 
Lalronica,  Frank  A.,  Jr.,  et  al.,  31119 
Litton  Industries.  Inc.,  7105,  30615 
Live-Lee  Productions.  Inc.,  et  al.,  16795 
Local  Health  System.  Inc.,  et  al.,  31119 
Lockheed  Martin  Corp.,  18732 
Loewen  Group,  Inc.,  et  al.,  25672,  25677 
Mama  Tish's  Italian  Specialities,  Inc.,  168 
Mama  Tish's  Italian  Specialties.  Inc.,  30616 
Mannesmann.  A.G.,  33510 
May  Department  Stores  Co.,  19064 
Momentum.  14316 
Mrs.  Fields  Cookies.  Inc.,  8939 
Mustad  International  Group  NV  et  al.,  16795 
National  Dietary  Research,  Inc.,  et  al..  16795 
NBDC  Credit  Resource  Publishing,  14318 
New  Balance  Athletic  Shoe,  Inc.,  32820 
NordicTrack.  Inc.,  7795 
NW  Ayer.  Inc..  13202 
Original  Marketing,  Inc..  et  al.,  15485 
P.  Lorillard  Co.,  30616 
Papermakers  Feh  Association  et  al.,  31 120 
Phillips  Petroleum  Co.  et  al.,  16504 
Physicians  Group,  Inc.,  et  al.,  10349 
Port  Washington  Real  Estate  Board,  Inc.,  16504 
Praxair,  Inc..  1573,25494 
Precision  Moulding  Co.,  Inc.,  32824 
(Quantum  Electronics  Corp.  et  al.,  16796 
R.R.  Donnelley  &  Sons  Co.  et  al.,  16796 
Raytheon  Co.,  31526 
Reuters  America  Inc.,  16796 
RxCnre  of  Tennessee,  Inc.,  2833 
Safe  Brands  Corp.  et  al..  25494 
Saint-Gobain/Norton  Industrial  Ceramics  Corp.. 

9167 
San  Antonio  Singles  of  Texas,  Inc.,  et  al.,  9996 
Santa  Clara  County  Motor  Car  Dealers 

Association.  31120 
Scotts  Co.,  10349 
Service  Corp.  Intemational.  33510 
Service  Corporation  Intemational,  1512 
Silicon  Graphics,  Inc.,  16797 
Simplex  Systems,  14320 
Starr  Communications.  14322 
Starwood  Advertising.  Inc..  el  al.,  6851,  30616 
Steriing  Connections,  Inc.,  et  al.,  9996 
Stop  &  Shop  Companies,  Inc.,  et  al..  25494 
Summit  Communications  Group,  Inc.,  ct  al.. 

16797 
Supermarket  Development  Corp.  et  al.,  31 120 
Third  Option  Laboratories,  Inc..  et  al.,  16797 
TRIAAC  Enterprises,  Inc..  99% 
UpjohnCo.ctal..  31120 
V.L.P.  Enterprises.  Inc.,  9997    . 
Valspar  Corp.  et  al.,  33510 
West  Point-Pepperell,  Inc.,  25495 
WLAR  Co.  et  al.,  30617 


Wolverine  Capital.  14324 
Young  &  Rubicam,  Inc..  16922 
Zygon  Intemational,  Inc.,  16798 
Reporting  and  recordkeeping  requirements,  7520 
Trade  regulation  rules:  franchising  and  business 
opportunity  vennires;  disclosure  requirements 
and  prohibitions: 
Freightliner  Corp.,  16503 
Vehicles  repurchased  due  to  warranty  defects, 
resale  disclosures;  public  forum  and  comment 
request,  19067 

Federal  Transit  Administration 

RULES 

Buy  America  requirements: 

Statutory  amendments;  implementation,  6300 
Capiul  leases,  25088 
Charter  service: 

Obsolete  sections  removed,  19562 
Elderiy  and  handicapped  persons  transportation: 

Obsolete  sections  removed,  19562 
Federal  regulatory  review: 

Temporary  local  match  waiver  for  Sections  9 
and  1 8;  CFR  part  removed,  9650 

PROPOSED  RULES 

Capital  leases,  3532 

Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Prcemployment  alcohol  testing;  permitted  but 

not  required,  21149 
Substance  abuse  professional;  definition 
amendment,  9969 

NOTICES 

Environmental  statemenu;  availability,  etc.: 
Canal  Street  Spine  Streetcar  Project,  New 

Orleans,  LA,  15560 
Greenbush  Line  Corridor,  MA,  6683 
Salt  Lake  City.  UT.  transportation 
improvements.  15562 
Environmental  statements;  notice  of  intent: 
Largo  Town  Center  metrorail  extension.  Prince 

George's  County.  MD.  7848 
Logan  2000  People  Mover.  East  Boston,  MA, 

1662 
Salt  Lake  County,  UT;  transportation  project, 
9517 
Intelligent  Transportation  Systems  model 

deployment  initiative;  participation  request. 
7146 
State  infrastructure  bank  pilot  program 

participation,  6683 
Transfer  of  federally  assisted  land  or  facility: 
105  Barrington  Street,  Rochester.  NY.  15155 
602-608  York  Road,  Towson,  MD,  2501 1 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fiscal  Service 

RULES 

Bonds  and  notes,  U.S.  Treasury: 
Series  EE  U.S.  savings  bonds- 
Bonds  description;  CFR  correction,  5510 
Book-entry  Treasury  bonds,  notes,  and  bills: 
Payments  made  by  ACH  method;  prenotification 
messages  requirements,  6113 
Financial  management  services: 
Surety  companies;  Federal  process  agents 

appointment  report^b  elimination,  26839 
Organization,  functions,  ant^uthority  delegations: 
Government  Losses  in  Shipment  Act.  claims; 
address  change.  20437 
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PKsH'i  '^M•  wi  LES 
Bonds  ana  noits.  U.S.  Treasury 
Payments  hy  banks  and  odier  rmancial 

institutions  of  United  Suies  savings  bonds 
and  Botes  (Freedom  Shares),  14444 
Book-entry  Treasury  bonds,  notes,  and  bills: 
Sale  and  issue.  402 

Securities  held  through  financial  miermediahes. 
8420 
Financial  management  services: 

Foreign  exchange,  purchase  limitatiaa.  2730 
FJBiTial  ■Uiiagement  services  depositaries  aad 
financial  agents  of  Federal  Government — 
Designation,  authoruation  to  accept  deposits, 
securing  of  puWic  money,  etc..  31879 
Marfcetabie  book-entry  Treasury  biHs.  notes,  and 
bonds;  sale  and  issue,  uniform  offering 
circular,  amcndmeau.  25164,  31072 
Payments  under  ^gments  and  private  relief  acts: 

Gaims  against  U.S.;  procedures.  552 
Treasury  cemncates  of  indebtedness,  soles,  and 
bonds;  Stale  and  local  government  series 
securities,  19002 

NOTICES 

Agency  information  coilection  activities: 
Proposed  collection,  comment  request.  32898 

Interest  rates: 
Renegotiation  Board  and  prompt  payment  rates, 
763 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  30937 

Surety  companies  acceptable  on  Federal  bonds: 
AmerKan  Alliance  Insurance  Co..  30284 
Amwcst  Surety  Insurance  Co..  18192 
Capital  Reinsurance  Co..  21537,  28930 
Carolina  Casualty  Insurance  Co.,  13229 
Century  Indemnity  Co..  27129 
Connecticut  Surety  Co.,  24350 
Delu  Casualty  Co.,  18192 
Everest  ReinsuraiKC  Co.,  25936 
Evergreen  National  Indemnity  Co.,  24351 
Far  West  Insurance  Co..  18193 
Personal  Service  Insurance  Co.,  18193 
U.S.  Capital  Insurance  Co..  32899 

Ush   ti:  ;  '•''  iiilife  Service 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  implementatioo  (subsistence 
priority):  , 

Customary  and  traditional  use  determinatioas; 
correction,  5685 
•     Effective  dale  extended,  25785 
Alaska  National  Wildlife  Refuges: 
Alaska  Peninsula/  Becharof  National  Wildlife 
Refuge  Complex;  public  use  regulations, 
29495 
Endangered  and  threatened  species: 
Australian  saltwater  crocodile,  etc.,  32356 
Black-footed  ferret — 
Aubrey  Valley,  AZ;  experimenul  population, 
11320 
California  red-legged  frog,  25813 
Cuneate  biden.  4372 
Interim  listing  pnority  guidance,  %51 

Final  listmg  pnorities.  24722 
MacFarlanc's  four-o'clock.  10693 
Maguire  daisy.  31054 
Marbled  murrelet — 
Critical  habitat  designation.  26256 
Endangered  Species  Convention: 
Appendixes  and  amendments — 

Bigleaf  mahogany.  6793 
River  otters  taken  m  Tennessee;  export.  2454 
Hunting  and  fishing 
Open  areas  list  additions.  31459.  31461 


Importation,  exportabon.  and  tnmspofiauon  of 
wiMiifie 
Designated  port  status— 

AdMta.  GA.  3849 
MiacellaiKous  amendaents,  31850 
Migratory  bwd  hunting  and  conservation  stamp 

(Federal  Duck  Stamp)  contest  25155 
Wild  Bird  Conservation  Act  of  1992: 
Inplemeniaiion.  2084 

raOrO8E0  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  VIII  inptemenlation  (subsistence 
priority): 
Alikska  Federal  Subsistence  Regional  Advisory 

Coimcils;  public  meetings.  463 
Federal  Subsistence  Program  aad  Federal 

Subsistence  Board's  Authority;  expansion, 
15014 
Endangered  and  threatened  species: 
Amargosa  toad.  8018 
Barton  Springs  salamander.  32413 
California  condors;  captive-reared.  35.  4394, 

7770 
Candidaie  categories  review — 
California  candidate  plant  and  animal  species, 
etc.  (category  1);  reclassification.  7457 
Coastal  dunes  milk-veich.  etc.  (five  plants  and 
lizard  from  Monterey  County.  CA),  33082 
Findings  on  petitions,  etc. — 
Maryland  daner.  5971 
Namibian  cheetah.  1 1 181 
NoTihem  goshawk  in  Western  United  Sutes, 
28834 
•Fisher,  populations  in  Ihe  Western  United 

Sutes.  8016 
Least  chub;  public  hearing.  29047 
Lloyds  hedgehog  cactus,  removal.  30209 
Mexican  gray  wolf;  reintroduction  in  Arizona 

and  New  Mexico.  19237.  25618 
Northern  spotted  owl.  3369.  6964,  15452, 

21426.  30588 
Ohiooe  tiger  beetle.  8014 
Plant  and  animal  taxa.  75% 
Treatment  of  iniererosscs  and  intercross  progeny 

(hybridization);  comment  request.  4710 
Virgin  spinedace.  4401 
Whooping  crane,  4394 
Endangered  Species  Convention: 

River  otters  taken  in  Missouri;  export,  14543 
Federal  regulatory  review: 

Wild  plants  and  animals  (wildlife);  lists 
consolidation,  II 180 
Hunting  and  fishing: 
Open  areas  list  additions,  31888,  31891,  31893, 
31895,  31897,  31899,  3I90I,  31904, 
31906.31908 
Reftige-specifK  regulations.  32415 
Importation,  exportation,  and  transportation  of 
wildlife: 
Box  turtles;  export,  3894 
Injurious  wildlife — 
Bru.sh-uiled  possums.  1893 
Regulatory  review.  24267 
Meetings: 
Endangered  Species  of  WiW  Fauna  and  Flora 
International  Trade  Convention.  8019 
Migratory  bird  hunting: 

Annual  hunting  regulations,  and  migratory  bird 
hunting  by  Indian  Tribes.  1 1986 
Public  hearings.  30114 
Annual  hunting  regulations,  and  special  youth 
waterfowl  hunting  day  esublishmenl. 
30490 
Migratory  bird  harvest  information  program; 

participating  Sutes.  18936 
Nontoxic  shot  approval  procedures  for  shot  and 
shot  coatings;  test  protocol.  2470.  18924 


Waterfowl  baiting  by  artificial  alteration  or 
manipulation  of  natural  vegetation  in  moist 
soil  areas;  prohibition.  11805 

Migratory  bird  hunting  and  conservation  stamp 
(Federal  Duck  Stamp)  contest,  10557 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  25884, 
25885.25889.26922.  31543 
Alaska;  commercial  big  game  guide-outfitting 
services  on  natioful  wildlife  refiiges; 
proposals  solicitation.  1399 
Endangered  and  threatened  species: 

Argali  sheep  from  Mongolia.  Kyrgyzsian.  and 
Tajikistiin;  impon  permits,  29423 

Black-footed  ferret  survey  guidelines  for  oil  and 
gas  activities  in  Wyoming;  availability, 
3050.  8071 

Conserving  species  listed  or  proposed  for  listing 
while  providing  and  enhancing  recreational 
fisheries  opportunities;  policy.  27978 

Endangered  Species  Act  activities;  interagency 
cooperative  policy  statements — 

Distinct  vertebrate  population  segments,  4722 

Species  list;  controlled  propagation;  drafi, 

4716 

Recovery  plans — 

Carolina  heelsplitter.  32454 

Delhi  Sands  Flower-loving  fly,  5025 

Desert  dace  and  Soldier  Meadows  cinquefoil, 
7271.9195 

Maui  plant  cluster,  24324 
Mitchell's  Satyr  Butterfly,  13513 
Paiezooe  shiner.  33762 
Soudiera  sea  oner,  33134 
Woodstork,  12084,  2914 
Endangered  and  threatened  species  permit 

applicauons,  1399,  2263,  3051,  3943.  4280, 
4790,  5024,  6021,  6252,  6253,  6860,  7800, 
8070,  8968,  9483,  9715,  10376,  10779, 
10780,  1 1648,  12083,  13865,  14806.  15819. 
15958,  16112,  16932,  18407,  18616.  18753, 
19080,  19081,  19313,  20833.  24322,  24505, 
25686,  27096,  28230,  28889,  30254,  31 144, 
33133,33134 

Monthly  reports,  17317 

Endangered  Species  Convention: 

Trade  prohibition  in  animal  species  from 
fourteen  countries.  1 780 

Trade  prohibition  in  animal  species  from  twelve 
counbies,  1782 

Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention 
Review  of  effectiveness;  public  meeting,  30255 


Environmental  statements;  availability,  etc.: 
Incidental  lake  permits — 
Austin,  TX;  golden -cheeked  warbler,  etc., 

14807 
Baldwin  County,  AL;  Alabama  beach  mouse 

1400,7118,8300 
Chaves  County,  NM;  black-footed  ferret, 

18617 
Chelan  County,  WA;  northern  spotted  owl, 

6381 
Conecuh  and  Monroe  (Tgjjnties,  AL;  Red 

Hills  salamander,  SoTX^ 
Department  of  Natural  Resources,  WA; 

public  hearings,  15959 
Forest  County,  MS;  gopher  tortoise,  26201 
Iron  County,  UT;  Utah  prairie  dog,  18407, 

30636 
King  County  et  al.,  WA,  1 193,  16257 
Massachusetts;  Atlantic  Coast  piping  plover, 

5568,  33534 
Orangeburg  County,  SC;  red-cockaded 

woodpecker,  6254 
Orange  County,  CA;  coastal  California 

gnatcatcher,  etc.,  27363 
Palm  Beach  County,  FL;  Florida  scrub  jay, 

10781 
San  Diego  County,  CA;  Subarca  habitat, 

18618 
San  Mateo  County,  CA,  mission  blue 

butterfly,  etc.,  9717 
Travis  County  et  al.,  TX;  golden-cheeked 

warbler,  etc.,  15506 
Travis  County,  TX;  golden-cheeked  warbler, 

14332,  14807,  15507,  22071 
Travis  County.  TX;  golden-cheeked  warbler, 

etc.,  11859 
Vohisia  County,  FL;  loggerhead  sea  turtle, 

etc.,  9716 
Washington  County,  UT;  desert  tortoise. 

1048.  26529 
Washington  Natural  Resources  Depait^icni 

northern  spotted  owl.  etc..  152  J 
Western  Riverside  County.  CA;  Stephens 

kangaroo  rat.  etc..  33 1 35 
Williamson  County.  TX;  golden-cheeked 
warbler.  15507 
Northern  Tallgrass  Prairie  Habitat  Preservation 

Area,  MN  and  lA,  3456 
Waccamaw  National  Wildlife  Refuge.  SC, 
29127 
Federal  wildland  fire  management  policy  and 

program  review,  5737 
Grants  and  cooperative  agreements;  availability, 
etc. 
North  American  Wetlands  Conservation 

Council;  document  availability,  9196 
Sport  fish  and  wildlife  restoration  projects, 
15820 
Marine  mammal  permit  applications.  6860,  7801, 

8921.  24507 
Marine  mammals: 
Authorization  letters;  incidental  take — 
Oil  and  gas  industi^  activities;  polar  bears 
and  Pacific  walruses.  3943.  28890 
Meetings: 
Aquatic  Nuisance  Species  Task  Force.  15508 
Atlantic  Coastal  Fisheries  Cooperative 

Management  Act  and  Atlantic  Striped  Bass 
Conservation  Act;  coordination  of 
activities.  2839 
Garrison  Diversion  Unit  Federal  Advisory 

Council,  18156 
Klamath  River  Basin  Fisheries  Task  Force, 

13866,  21475 
North  American  Wetlands  Conservation 
Council.  7272.  30093 


Silvio  Conte  National  Fish  and  Wildlife  Refiige 

Advisory  Committee,  3729,  151 13 
Sport  Fishing  and  Boating  Partnership  Council; 
workshop,  9196 
Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp)  contest,  6255,  11428" 
Natural  resource  damage  assessment  plans; 
availability,  etc.: 
Coeur  d'Alene  River  Basin.  ID,  32455 
Nonindigenous  aquatic  nuisance  prevention  and 
control: 
Aquatic  nuisance  species  task  force;  document 
availability,  9718 
Pipeline  right-of-way  applications: 

Louisiana.  26529 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Van  Gosten.  Jan  Roger,  16805 

Food  and  ronsiimer  Service 

RLLLi 

Child  nutrition  programs: 

Child  and  adult  care  food  program — 
Free  and  reduced  price  meal  eligibility 
requirements,  25550 
Summer  food  service  program — 
Free  and  reduced  price  meal  eligibility 
requirements.  25550 
Food  distribution  programs: 
Donation  of  foods  for  use  in  U.S.,  territories, 
and  possessions,  and  areas  under 
jurisdiction — 
State  processing  program;  waiver  authority, 
5271 
Food  stamp  program: 

Automated  data  processing  equipment  and 

services,  reporting  requirements  reduction. 
33641 
Federal.  State,  or  local  welfare  assistance 

payments;  noncompliance  penalties,  19155 

PR()IH)SKD  RULES 

ihiid  tiuiniion  programs: 
Vv  mu-i    infants,  and  children;  special 
j!  plemental  food  program — 
I  ereal  sug,v  limit,  10903 
Federal  rcgul.itory  review: 
Food  stamp  program: 
Alaska,  Commonwealth  of  Northern  Mariana 
Islands,  Puerto  Rico,  and  demonstration 
projects,  1849 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  48,  160, 
2481,  5372,  8908.  12058,  14287,  15758, 
15921,  19249-19252,  20210,  24270,  28132, 
31088,33486,  33487 
Child  nutrition  programs: 
(Thild  and  adult  care  food  program — 
Income  eligibility  guideluies.  10720,  15162 
Summer  food  service  program; 
reimbursement  rates,  1316 
Commodity  school  program — 

Income  eligibility  guidelines,  10720,  15162 
National  school  lunch  program — 

Income  eligibility  guidelines,  10720,  15162 
School  breakfast  program- 
Income  eligibility  guidelines,  10720,  15162 
Special  milk  program- 
Income  eligibility  guidelines,  10720,  15162 
Women,  infants,  and  children;  special 
supplemental  food  program — 
Poveny  income  guidelines,  10981 
Commodity  Supplemental  Food  Program: 

Poverty  income  guidelines  for  elderly,  24478 
Food  distribution  programs: 

Donated  chicken  substitution  with  commercial 
chicken;  demonstration  project,  5373 
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Nutrition  program  for  elderly;  assistance  level. 
10983 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Advisory  committees — 
Pharmaceutical  Science  Advisory  Committee; 

name  and  function  change,  28048 
Reproductive  Health  Drugs  Advisory 

Committee;  name  and  fiinction  change, 
28047 
Animal  drugs,  feeds,  and  related  products: 
(Thlortetiwjycline,  sulfathiazole,  and  penicillin, 

2414 
Feed  and  drinking  water  of  animals — 

Formaldehyde,  15703 
Halofiiginoue  hydrobromide  and  bacitracin 
methylene  disalicylate;  turkey  feed  use, 
21075 
Ivermectin  with  pyrantel  pamoate.  15185 
Liquid  Sul-Q-Nox  (sodium  sulfaquinoxaline 

solution),  24441 
Menadione  nicotinamide  bisulfite,  5 
Monensin,  24443 
New  drug  applications — 
Ceftiofiir  hydrochloride  sterile  suspension, 

29478 
Fenbendazole-containing  suspension,  paste 

and  medicated  feed  products,  29477 
Halofiiginone  hydrobromide  and 

bambermycins,  24694 
Ivermectin  and  lincomycin.  32651 
Lasalockl;  correction,  4349 
Neomycin  sulfate  oral  solution,  31397 
Neomycin  sulfate  soluble  powder,  31027, 

31398 
Nicaibazin  and  bacitracin  methylene 

disalicylate;  correction.  14021 
Oxytetracycline  hydrochloride  soluble 

powder, 
Oxytetiacycline  injecion,  31027 
Praziquantel,  etc.,  29650 
Pyrantel  pamoate  suspension,  29477 
Semduramicin  with  bacitracin  methylene 

disalicylate  and  roxarsone,  29481 
Spectinomycin  sterile  solution.  31028 
Trenbolone  aceUie  and  estradiol  ear  implant, 

29479 
Tripelennamine  hydrochloride  injection, 
29480 
Nicaibazin  and  bacitracin  methylene 

disalicylate.  1831 
Nicarbazin.  roxarsone,  and  lincomycin,  etc.. 

14483  -"^ 

Sponsor  name  and  address  changes — 
A.L.  Pharma.  Inc.,  514    ,><'^         \~ 
ADM  Animal  Health  &  Nutrition  Division, 

17566 
ALPHARMA.  Inc.,  15703 
Alsloe,  Ltd..  Animal  Health,  18671 
American  Home  Products  Division,  American 

Cyanamid,  258 
Anthony  Products  Co.,  17829 
DuPont  Merck  Pharmaceutical  Co.,  4735 
Fort  Dodge  Uboratories,  5505,  29479 
Hofflnann-La  Roche,  Inc..  18081 
Mallinckrodt  Veterinary.  Inc..  8872 
Mallinckrodt  Veterinary  Operations,  Inc., 

17565 
Orion-Farmos,  21075 
SmithKline  Beecham  Animal  Health  et  al.. 

4874 
TRINADA,  Inc.,  259 
Wildlife  Laboratories,  Inc..  260 
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Tolazoline  hydrochlondc  injection.  25784 
Trenbolone  aceiaie  and  estradiol  beozoale, 

14482 
Virginiamycin.  30133 
Biological  products: 
Well-charactenzcd  biotechnology  products — 
Product  and  establishment  license  applications 
requirement,  elimination.  24227 
Chlororiuorocarbon  propcllants  in  self- pressurized 
coniaincrs;  addition  to  list  of  essential  uses, 
15699.  25390 
Color  additives: 

Certification  services;  fees  increase.  3571 
Fruit  and  vegetable  juice  color  additives.  7990 
Cosmetics 

Federal  regulatory  reform,  27771 
Dietary  supplemenLs — 

Manganese  hypophosphite.  14244 
Federal  regulatory  reform: 

Obsolete  regulations  revoked,  29476 
Food  additives: 

Adhesive  coatmgs  and  components — 
3-Ammomethyl-3,5,5- 

tnmethylcyclobexylamine.  29474 
3-iodo-2-propynyl-N-butylcarbamate,  6939 
Glyceryl  polyoxypropylene  triol.  etc..  211 1 
Mela-tetramelhyUylene  diisocyanate,  etc., 
9903 
Adjuvants,  production  aids,  and  sanitizers — 
2-(12,4.8..IO-tctrakis(l.l- 

dimethylethyl)dibcnzo(d.f)(l  J.21,  etc., 
1830 
C.I.  pigment  yellow.  38.  21 13 
Chlorine  dioxide  and  related  oxychloro 

species  aqueous  solution.  31395 
Disodium  decanedioate.  1829 
Formaldehyde,  polymer  with  I -naphthylenol 

25395 
Hydrogen  peroxide,  etc.  (aqueous  solution). 

28051 
Tril2(or  4)-C9-10-branched 

alkylphenyljphosphorothioatc,  1712 
Aspartame.  33654 
Chlorine  dioxide;  correction,  25392 
Dimethyl  dicaifeonate.  26786 
Folic  acid  (Folacin),  8797 
Mannitol.  7990 
N-butoxypoly(oxycthylenc)poly(oxypropylenc) 

glycol,  63 1 
Paper  and  paperboaid  componcnis — 

Diethanolamine.  25392 
Periodic  acid  and  polyethylcnirainc;  use  in 
'  manufacture  of  beer.  4871 

Poly(2-vinylpyridine-co-slyrene).  1 1546 
Polymaleic  acid  and  its  sodium  salt.  385 
Polymers- 
Petroleum  hydrocarbon  resins 

(cyclopentadiei»e-type).  hydrogenated. 
28049 
Poly(oxy- 1 .2  ethanediyloxycarbonyl-2,6- 

naphthalenediylcart>on>l).  14964 
Polysulfone  resins,  29474 
Food  for  human  consumption: 
Bakery  products — 
Enhchcd  grain  product  identity  standards; 
folic  acid  addition.  8781 
Bottled  water — 

Quality  standards.  13258 
Cereal  and  flours  and  related  products — 
Enriched  gram  product  identity  standards; 
folic  acid  addition.  8781 
Federal  regulatory  reform,  27771 
Food  additives — 
Chlorine  dioxide.  14244 
Sodium  chlorite  acidified  solutions;  use  In 

poultry  processing.  17828 
Sucrose  estcrified  with  medium  and  long 
chain  fatty  ,acid$  (olesira).  3118.  1 1545 
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Food  labeling— 
Folate/folic  acid  and  neural  tube  defects; 

health  claims  and  label  statements.  8752 
Nutrient  content  claims;  "extra"  as  synonym 

for  "added".  11730.  21074 
Reference  daily  intakes,  correction.  10280 
Macaroni  and  noodle  products — 
Enriched  grain  product  identity  standards, 
folic  acid  addition.  8781 
Peanut  butter;  identity  standard.  9323 
Substances  prohibited  from  use — 
Tin-coated  lead  foil  capsules  for  wine  bottles. 
4816.  29650 
GRAS  or  prior-sanctioned  ingredients: 
Lactase  enzyme  pre(>aration  from  Candida 

pseudotropicalis.  7702 
Propylene  glycol;  exclusion  from  use  in  or  on 
cat  food.  19542 
Hazard  Analysis  Critical  Control  Point  (HACCP) 
principles: 
Fish  and  fishery  products,  safe  processing  and 
importing;  procedures 
Meetings.  9100 
Human  drugs: 
Antacid  drug  products  (OTC);  final  monograph, 

4822 
Antiflatulent/antigas  products  (OTC); 

monograph  amendment,  8836 
Cold,  cough,  allergy,  bronchodiUtor,  and 
antiasthmatic  products  (OTC)— 
Diphenhydramine  citrate  or  diphenhydramine 
hydmchkMidc-containing  combination 
products.  15700 
Ephedrine-containtng.  etc.  bronchodilator 
products;  aerosopcontainers.  pressurized 
metered  dose;  monograph  amendment, 
25142 
Products  containing  l-desoxyephedrine;  partial 
suy.  9570 
Labeling  of  drug  products  (OTC) 
Sodium  content  (OTC).  labeling  provisions, 
17798 
Medical  devices: 
Class  II  generic  devices  reclassification  into 
class  I.  etc.;  premarket  notification 
exemptions.  1117 
Humanitarian  use  devices.  33232 
Medical  device  user  facilities  and 

manufacturers;  adverse  events  reporting 
requirements,  certification  and 
registration — 
Reportmg  and  recordkeeping  requirements. 
16043 
Premarket  approval  applications;  temporary 

suspension  of  approval.  15186 
Protective  restraints,  premarket  notification 

procedures  and  current  gotxl  manufactunng 
practices  requirements;  exemptions 
revocation.  84^ 
Organization,  functions,  and  authority  delegations: 
Agency  organizational  structure  and 

headquarters  and  field  offices  addresses. 
8472.  24223 
Associate  Commissioner  for  Policy 

Coordination.  2414 
Center  for  Drug  Evaluation  and  Research  et 
al.,  debarment  notices.  8214 
Correction.  II 544,  1 4375 
Center  for  Food  Safety  and  Applied  Nutrition — 
Address  changes.  1 4478 
Official  Analytical  Chemists  International 
Association,  new  name  and  address; 
correction.  14481.  27004 
Organizational  change.  14478 
Director.  Office  of  Food  Labeling,  correction. 
%39 


Prescription  drugs  (animal  and  human)  and  OTC 
drug  and  device  products  and  cosmetics: 
Chlorofluorocarbons  and  other  ozone-depleting 
substances,  products  containing  or 
manufactured  with;  warning  statements, 
200% 
Radiological  health: 
Radiation  emitting  electronic  products  and 
adverse  experiences;  reporting  and 
recordkeeping  requirements,  correction, 
13421 
Gentamicin  injection,  24440 

PROPOSED  RLLES 

Administrative  practice  and  procedure: 

Federal  regulatory  review.  281 16 
Animal  drugs,  feeds,  and  related  products: 
Carcinogenicity  testing  of  compounds  used  in 

food-producing  animals,  31468 
Drug  labeling— 

Drugs  used  in  milk  producing  animals.  15003 
Extralabel  uses  of  animal  drugs,  25106 
Ruminant-derived  protein  prohibited  in  ruminant 
feed.  24253 
Biological  product  licenses: 
Well-characterized  biotechnology  products — 
Approved  application  changes  reporting, 

2739.  2748,  13793 
Product  and  establishment  license  applications 
requirement;  elimination.  2733 
Biological  products: 

Placental/umbilical  cord  blood  stem  cell 

products  intended  for  U-ansplantation.  etc.; 
draft  document.  7087.  26473 
Chlorofluorocarbon  propcllants  in  self-pressurized 
containers: 
Sterile  aerosol  talc — 
Addition  to  list  of  e.s.sential  uses.  8002 
Clinical  investigator;  financial  disclosure,  8502 
Color  additives: 
Color  additive  lakes;  safe  use  in  food,  drags, 
and  cosmetics;  permanent  listing,  8372, 
28525 
Federal  regulatory  reform: 

Obsolete  regulations  removed,  2192 
Federal  regulatory  review: 
Food  additives,  29711 
Food  and  cosmetic  labeling.  29708 
Food  standards.  29701 
Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements,  nutrition  and  ingredient 
labeling,  identity  statement.  10480. 
11349 
Folate  and  neural  tube  defects;  health  claims 

and  label  statements,  revoked.  8750 
Health  claims,  oat  products  and  coronary 

heart  disease.  296 
Nuuienl  content  claims;  dcfinilions,  etc., 

11349 
Nutrient  content  claims;  general  principles, 

8900.  11793 
Nuuient  content  claims;  "healthy"  definition; 
fruits,  vegetables,  etc.,  inclusion.  5349. 
11793,25421 
Nutrient  content  claims  and  health  claims; 

special  requirements,  3885,  13117 
Nutrient  content  claims,  health  claims,  and 
dietary  supplements  nutritional  suppori 
statements;  requirements,  11349.  16423 
Uniform  compliance  date,  16422,  21392 
Food  standards  of  identity,  quality  and  container 
fill  and  common  or  unusual  name  for 
nonsiandardized  foods.  19220 
GRAS  or  pnor-sanctioned  ingredients: 
Meat  and  poultry  products;  substances 
approved,  comment  period  reopening, 
14690 
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Human  drags: 
Current  good  manufacturing  practice — 
Finished  pharmaceuticals;  manufacturing, 
quality  control,  and  documentation 
requirements.  20104 
Intemal  analgesic,  antipyretic,  and  antirheumatic 
products  (OTC);  tentative  final  monograph, 
30002 
Investigational  new  drags  applications — 

Clinical  investigator  disqualification,  6177 
Labeling  of  drug  products  (OTC) — 
Interchangeable  words  in  monograph 

requirement.  8450 
Phenylpropanolamine-containing  drag 
products;  warning  label.  5912 
New  drags;  list  consolidation;  Federal 

regulatory  review.  29502 
Orally  ingested  (OTC)  drag  products  containing 
alcohol  as  inactive  ingredient;  maximum 
concentration  limit 
Ipecac  syrap;  exemption.  21392 
Prescription  drag  product  labeling;  medication 

guide  requirements.  2971 
Topical  antimicrobial  (OTC)  drag  products  for 
over-the-counter  human  use — 
First  aid  antibiotic  drag  products;  final 
monograph.  5918 
Labeling  of  drag  products  (OTC): 
Orally  ingested  drag  products  containing 
calcium,  magnesium,  and  potassium 
(OTC),  17807 
Medical  devices: 
Analyte  specific  regents;  classification/ 

reclassification  as  restricted  devices.  10484 
Cigarettes  and  smokeless  tobacco  products; 
restriction  of  sale  and  distribution  to 
protect  children  and  adolescents 
Comment  period  reopened,  1 1 349 
Hematology  and  pathology  devices — 
Immunohistochemistfy  reagents  and  kits; 
classification  and  reclassification,  30197 
Labeling — 
Latex  condoms;  expiration  date  requirement, 
26140 
Mammography  facilities — 

Accreditation  requirements,  14884 
Equipment,  quality  standards  and  assurance. 

14908 
Personnel  qualification  standards.  14898 
Quality  standards  and  certification 
requirements.  14870 
Mammography  quality  standards — 
Alternative  performance  and  outcome-based 
standards.  14856 
Natural  rabber  laiex<ontaining  devices;  user 

labelmg,  32618 
Ophthalmic  devices — 

Neodymium:yttrium:aluminum:gamet 

(Nd:YAG)  laser,  reclassification  from 
Class  III  to  Qass  II,  9373 
Rigid  gas  permeable  and  soft  (hydrophilic) 
contact  lens  solutions,  etc.; 
reclassification  from  Class  III  to  Class 
II,  14277 
National  Environmental  Policy  Act; 

implementation;  Federal  regulatory  review, 
14922.  19476 
Tea  Importation  Act;  implementation: 
Public  recommendation  solicitation,  4597 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8960, 

17306.  17900,  1861 1,  21 192.  27083 
Submission  for  OMB  review;  comment  request, 
11642 
Animal  drags,  feeds,  and  related  products: 
Antimicrobial  bovine  mastitis  products;  target 
animal  safety  and  drag  effectiveness 
studies;  guidance  availability,  18747 


Benton  County  Ag  Center,  Inc.;  medicated 
animal  feeds  applications;  proposal  to 
withdraw;  hearing,  24500 
Bioequivalence  guidance  availability,  26182 
Dietary  Supplement  Health  and  Education  Act 
of  1994;  inapplicability  to  animal  products 
17706 
Export  applications — 
ANIPRYL  tablets,  2515 
Denagard  (tiamulin)  injection,  1388 
NUFLOR  (fiorfenicol)  injectable  solution, 

9998 
RALGRO  (zeronal)  implant  for  cattle  in 
Canada.  4673 
Generic  animal  drag  products  containing 
fermentation-derived  drag  substances; 
guidance  availabiUty,  6644 
Ivermectin,  4442 
New  drag  applications — 
Sperti  Drag  Products,  Inc.,  et  al.;  approval 
withdrawn,  99990 
Patent  extension;  regulatory  review  period 
determinations — 
IMMITICIDE.  1 1054 
OPTIMMUNE,  15264 
Biological  product  licenses: 
Bio-Components,  Inc..  3040 
Personal  Blood  Storage  of  Memphis,  Inc., 

18149 
Worldwide  Biologicals,  Inc.,  25495 
Biological  products: 
Computer  Assisted  Product  License  Application 

Guidance  Manual;  availability,  1 1644 
Export  applications — 

Abbott  MATRIX  HCV  2.0,  8289 
ACEL-IMUNE  diphtheria-tetanus  toxoid 
(acellular)  pertussis  vaccine,  10585 
Acellular  Pertussis  Toxoid  Adsorbed,  8289 
ORTHO  HlV-l/HIV-2  Ab-Capture  ELISA 
Test  System,  17307 
Human,  including  therapeutic  biotechnology- 
derived  products,  guidance  availability, 
18612 
Labeling— 
Pediatric  use  labeling  supplements,  CMitcnt 
and  format;  industry  guidance,  26191 
Living  autologous  cells  manipulated  ex  vivo 
products  intended  for  stractural  repair  or 
rcconstraction;  guidance  availability,  26523 
New  drag,  biologic,  or  antibiotic  drag  for 
human  use,  interim  form  for  application 
to  market  (FDA  Form  3439);  availability, 
24313 
Blood  and  plasma  establishments: 

Donor  screening  with  licensed  test  for  Type 
1  (HIV-1)  antigen;  recommendations 
memorandum;  availability,  3042 
Color  additive  petitions: 
Ethicon.  Inc..  14786 
ProMedica  International,  28213 
Committees;  establishment,  renewal,  termination, 
etc.: 
Medical  Imaging  Drags  Advisory  Committee  et 

al..  30243 
National  Center  for  Toxicological  Research 
Science  Advisory  Board;  membership 
nominations.  1 1645 
National  Mammography  Quality  Assurance 

Advisory  Committee  et  al.,  6644 
Science  Board,  25882 
Compliance  policy  guides: 

Quality  assurance  program  audits  and 
inspections  access;  availability.  1939 
Creulzfeldt-Jakob  Disease;  possible  transmission 
by  plasma  and  plasma  derivatives;  public 
workshop,  1389 
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Food 

Debarment  orders: 
Bushlow.  John  W.,  1 1846 
Copanos,  John  D.,  9711,  16975 
Shainfeld,  Fredrick  Jay,  7521 
Federal  regulatory  review: 
Grassroots  regulatory  partnership  meetings — 
Import  and  private  laboratory  communities, 

■   29416 
Pacific  Region;  importing  community,  1031 
Pacific  Region;  medicated  feed  industry, 

25496 
Southeast  Region;  turkey/broiler  industry, 

18150 
Southwest  Region;  medicated  feed  industry, 
14786 
Food  additive  petitions: 
Albright  &  Wilson,  Ltd.,  25228 
Asahi  Chemical  Industry  Co.,  Ltd.;  withdrawn, 

17308 
Asahi  Denka  Kogyo  K.K.,  12075,  27085 
Atlantis  Corp. 

Withdrawn.  32443 
Bio-Cide  International,  Inc.,  21 193 
Ciba-Geigy  Corp..  5001,  7005,  18749 
Ciba-Geigy  Corp.;  withdrawn,  8066 
Coconut  Products  Corp.,  18151 
Cytec  Indusuies  Inc. 
Withdrawn.  29757 
Cytec  Industries,  Inc.,  8290 
Dainippon  Ink  &  Chemicals,  Inc.,  17901 
Eastman  Chemical  Co.,  7111 
Enviro  Tech  Chemical  Services,  Inc.,  1 1214 
General  Electric  Co.,  31141 
Johnson  Matthey  Chemieals,  21473 
Milliken&Co.,  7111,  14103 
Registration  and  Consulting  Co.  AG,  6854 
ReichhoW  Chemicals,  Inc.,  4783 
Rio  Linda  Chemical  Co.,  Inc..  14330 
Sequa  Chemicals,  Inc.,  9462 
Shinagawa  Fuel  Co..  Ltd.,  5001 
Stockhausen,  Inc.,  withdrawn.  7006 
Transcommerz  AG;  withdrawn,  21 194 
Victorian  Chemical  Co..  Pty.  Ltd.,  6854 
Wiico  Corp.,  25228 
Witco  Corp.;  withdrawn,  24501 
Food  for  human  consumption: 
Antimicrobial  drag  residues  in  food, 
microbiological  testing;  guideline 
availability.  3043 
Food  labeling — 
Nutrition  labeling  values  for  20  most 
frequently  consumed  raw  fhiits. 
vegetables  and  fish;  availability.  26910 
Identity  standards  deviation;  market  testing 
permits — 
White  chocolate,  352 
Infant  nutritional  needs  and  formula  nutrient 
concentrations  requirements;  study, 
scientific  data  and  information  request,  and 
meeting,  8628.  13505 
Shell  eggs,  dairy  products,  game  meat  and  game 
meat  products — 
European  Community;  U.S.  firms/processors 
lists  establishment;  information  request, 
15077 
Grant  and  cooperative  agreement  awards: 

Interstate  Shellfish  Sanitation  Conference,  557 
Grants  and  cooperative  agreements;  availability, 
etc.: 
New  Zealand;  systems  to  ensure  safe, 

wholesome,  and  trathfiilly  labeled  fish  and 
fishery  products,  7112 
Orphan  drag  products;  safety  and  effectiveness 
in  rare  diseases  and  conditions;  clinical 
studies.  28877 
GRAS  or  prior-sanctioned  ingredients: 
Flax  Council  of  Canada,  1 3505 
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Mkhatl  Foods.  Inc..  I3S06 
Solvay  Enzymes.  Inc.,  5787 
Guidance  documents: 

Initiaiion.  developmeni.  and  issuance; 
meaningful  public  panicipation.  9181 
Public  meeiing.  1 5080 
Hannonisation  International  Conference; 
guidelines  availability: 
Bioiechnological  products  derived  from  cell 
lines  of  human  or  animal  origin;  viral 
safety  evaluation.  21882 
Biotechnological  products  quality — 
Analysis  of  expression  construct  in  cells  used 
for  production  of  r-DNA  derived  protein 
products.  7006 
CImical  safety  data — 

Periodic  safety  update  reports  for  marketed 
drugs.  15352 
New  drug  substances  and  products — 
Impuniies.  M2.  11268 
Photostability  testing.  9310 
Pharmaceuticals — 
Analytical  procedures  validation; 

methodology.  9316 
Genotoxicity  tests,  specific  aspects.  18198 
Rodent  carcinogenicity  long-term  studies 
need.  Hnal  guideline,  8154 
Stability  testing  for  new  dosage  forms.  9060 
Toxicity  studies — 

Reproductive  toxicity  detection  for  medicinal 
products,  male  fertility.  15360 
Human  drugs 
Antibiotic  drug  applications — 
Hoffmann-La  Roche.  Inc..  et  al.;  approval 
withdrawn,  13506 
Drug  pftducts  discontinued  from  sale  for 

reasons  other  than  safety  or  effectiveness — 
Glybunde  tablets  (4.5  milligrams).  25497 
Hydrocortisone  acetate  topical  ointment 

(2.5%).  25497 
Medroxyprogesterone  acetate  (100  milligrams 
per  milliliter).  25498 
Export  applications — 
Benadryl  Injection  Steh-Vials 

(diphenhydrarnine  hydrochloride 
uijection.  VSV)  50  milligram  per 
millitiliter  (mg/mL).  1-mL  vials.  18151 
Differin  (Adapalene)  0.1%  topical  gel,  17902. 

19976 
Migramist  (dihydroergotamine  mesylate, 
USP)  4  mg,mL  nasal  spray,  17901 
Labeling — 
Pediatric  use  labeling  supplements,  content 
and  format;  industry  guidance,  26191 
New  drug  applications — 
Hoffmann-La  Roche,  Inc.,  ct  al.;  approval 

withdrawn,  13506 
Investigational  new  drugs;  content  and  format 
of  applications  for  Phase  I  studies: 
guidance  availability,  1939 
Kasdenol  Corp.  et  al.,  approval  withdravm, 

I8I5I 
Parke-Davis  &  Co.;  determination,  71 14 
Reed  &  Camrick  Pharmaceuticals  et  al., 

approval  withdrawn,  5562 
Selacryn  ubleis;  approval  withdrawn,  2S228 
Orphan-drug  and  biologicals — 

Designations,  cumulative  listing,  17708 
Patent  extension,  regulatory  review  period 
determinations — 
ADENOSCAN.  73 
AMARYL,  26913 
CASODEX.  17308 
COREG.  2691 1 
EPIVIR.  24316 
fT-OLAN.  15265 
FOSAMAX.  26912 
PRECOSE.  27085 
PREVACID.  72 
TRUSOPT.  24317 
ZYRTEC,  26913 
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investigational  new  drugs: 

1996  One  Therapy  Conference-*- 
Phase  I  products  development  and  evaluation 
and  viral  vectors  use  for  gene  therapy; 
development  workshop,  18749 
Procedure  to  monitor  clinical  hold  process; 
meeting  and  request  for  submissions, 
14797,  25882 
Medical  devices: 
Contact  lens  care  products,  ptcmarket 

notification  (5IO(k))  guidance  document; 
availability.  143.30 
Industry  mitiatives;  pilot  program.  14786 
Medical  gas  manufacnircrs  and  transfillers  who 
repack  medical  gas;  current  good 
manufacturing  practices;  public  workshops. 
16924 
Third  party  review  of  selected  premarket 
notifications,  pilot  program.  14789 
Medical  devices,  nonexperimental'investigational: 
Medicare-covered;  interagency  agreement  and 
list.  7011 
Medical  devices;  premarket  approval: 
Epitope.  Inc.;  OraSure  HlV-1  oral  specimen 

collection  device.  26187 
Protective  restraints  and  wheelchair  accessories; 
draft  510(K)  guidance  document; 
availability.  8440 
Meetings: 
Advisory  committees,  panels,  etc..  74.  1 192, 
2255,  3427,  4674,  4783,  4785,  7008,  7115, 
7116,7265,  10769,  11848,  15079,  18152, 
1 9076,  20527,  2083 1 ,  25682,  26 1 87, 
26188,  29104,  32443,  32446,  32829 
Advisory  Committee  Information  Hotline; 

availability,  15079 
Tenutive  schedule,  17708 
Autologous  cells  manipulated  ex  vivo-comprised 
products  intended  for  structural  repair  or 
reconstruction,  regulatory  approach,  9185 
Calcium  and  related  nutnent  needs  of  U.S. 

population,  28881 
Center  for  Biologies  Evaluation  and  Research; 
standing  oversight  committee  to  review  use 
of  refusal  to  file  practices,  8290 
Cancellation,  2836 
Compressed  medical  gas  industry;  public 

workshop,  26191 
Food  ingredient  safety  evaluation;  scientific  data 

and  information  request,  8291 
Health  professional  organizations 

representatives,  2255 
Investigational  new  biological  product  trials 
clinical  holds  monitoring;  review 
committee.  1032,  8067 
Peripheral  blood  stem  cells;  collection. 

processing,  and  prpduct  charactenzation, 
procedures  discussion  and  public 
workshop,  4786 
Small  business  exchange;  minority  and  female 
business  operators  and  owners/FDA 
officials,  15265 
Memorandums  of  cooperation: 

Mexico  and  Canada,  communications  in 

scientific  and  regulatory  fields  of  health, 
11645 
Memorandums  of  understanding: 
Agreements  between  FDA  and  State  or  local 

government  agencies;  list  availability,  1583 
Russian  Federation;  imported  and  domestic 
food,  29104 
Mutual  recognition  agreements: 

U.S.  European  Union,  pharmaceutical  good 
manufactunng  practices  and  medical 
devices,  public  docket  establishment, 
21194 


National  shellfish  sanitation  program  manual  of 
operations.  Parts  I  and  II;  revision 
availability,  1 1849 
New  and  antibiotic  drugs  applications: 
Hancc  Brothers  &  White  Co.  ct  al.;  market 
approval  withdrawn;  hearing,  10768 
Nicotine-containing  cigarettes  and  smokeless 
tobacco  products;  analysis  regarding  FDA's 
jurisdiction,  11419 
Organization,  functions,  and  authority  delegations: 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance,  Center  for 
Biologies  Evaluation  and  Research; 
establishment,  170 
Premarket  applications: 
Human  somatic  cell  and  gene  therapy,  points 
to  consider,  document  availability  and 
meeting  subject,  5786 
Prescription  drugs  (animal  and  human),  biologies 
and  restricted  medical  devices,  labeling  and 
adveriising: 
Direct-to-consumer  promotion,  etc.,  24314 
Reports;  availability,  etc.: 
Dental  drug  products  (OTC)  panel  plaque 
subcommittee  agenda;  alcohol-containing 
mouthwashes.  19077 
"Do  It  By  Design",  human  factors  in  medical 

device  design;  guidance  availability,  12075 
Fluoroquinolone  Working  Group.  353 
Human  drug  applications  and  supplements. 

environmental  assessment;  guidance.  1031 
Medical  Device  Reporting  for  Manufacturers. 

27361 
Medical  devices;  user  facility  and  distributor 

reporting  guidance,  availability.  27360 
Medical  devices  design  control;  guidance 
availability,  12075 
Rheumatoid  arthritis  treatment;  clinical  program 
design  for  developing  drugs,  medical  devices 
or  biological  products;  guidance  and  public 
workshop,  8961 
Juvenile  rheumatoid  arthritis,  draft  guidance, 
32447 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Bob  veal  calf  residue  testing  program;  fast 

antimicrobial  screen  test,  4849 
Certain  cured  and  uncurcd  whole  meat  products; 
sodium  citrate  buffered  with  citric  acid  use, 
18047 
Cooked  roast  beef  products;  sorbitol  use,  7207 
Withdrawn.  16617 

PROPOSED  RULES 

Federal  regulatory  review,  9655 
Meat  and  poultry  inspection: 
Cooked  beef  products,  uncured  meat  patties,  and 

poultry  products  production;  performance 

standards,  19564 
Establishment  drawings  and  specifications. 

equipment,  and  partial  quality  control 

programs;  prior  approval  lequirements 

elimination.  19578 
Processed  meat  and  poultry  products;  nutrient 

content  claim  and  general  definition  and 

standard  of  identity.  7227 
Comr.ient  period  extended.  26470 
Substances  suitable  for  use  in  meat  and  poultry 

products  preparation;  approval  procedures, 

8892 

NOTICES 

Beef  carcasses: 
Zero  tolcrancr  performance  standard 

achievement  for  fecal,  ingesta,  and  milk 
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Foreign 


contamination;  trim-only  policy  change, 
15024 
Codex  Alimentarius  Commission: 

International  sanitary  and  phytosanitary 

standard-setting  activities.  28 1 32 
Pesticides  and  treated  food  commodities  as 
candidates  for  maximum  residue  limits; 
procedure.  4954 
Committees;  csublishment.  renewal    >    r  nuion, 
etc.: 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee,  18719,  28562 
Meat  and  poultry  inspection: 
Intersute  shipment  of  State  inspected  products; 
recommendations;  comment  request,  20509 
Meetings: 
Codex  Alimentarius  Commission;  U.S. 

participation,  25620 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee,  2229 
Reports;  availability,  etc.: 

Raw  meat  and  poultry  products  larximg 

mandatory  safe  handling  information  study, 
2790 
Technical  Service  Center  for  field  operations 
personnel  and  regulated  meat,  poultry,  and 
egg  product  industries;  alternative  sites  for 
consideration,  24479 

Foreign    \Jru  ultural  *Nerv)ce 

RULES 

Freedom  of  Information  Act;  implementation: 
CFR  parts  removed  aid  chapters  vacated,  2898 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1 1600 
Food  and  Agriculnire  Oganization  Committee  on 
Worid  Food  Security  draft  policy  statement, 
etc.;  public  meeting.  161 
Meetings: 
Emerging  Democracies  Advisory  Committee. 
15759 
United  States  agricultural  expertise;  sharing  with 

emerging  markets,  29049 
Uruguay  Round  Agreements  Act  (URAA), 

agricultural  safeguard  trigger  levels,  4952 
Worid  Food  Summit: 

U.S.-Canada  Forum,  28158 
U.S.  Public  Forum,  20790 

Foreign  Assets  Conirol  Office 

RULES 

Federal  Republic  of  Yugoslavia  (Serbia  diiu 
Montenegro)  sanctions  regulations: 
Bosnian  Serb  forces  and  areas  of  RepubHc  of 
Bosnia  and  Herzegovina  undir  L't- 
control — 
New  transactions  authorization,  24696 
Partial  suspension,  1282 
Foreign  assets  control  regulations; 
North  Korea;  humanitarian  donations,  9343 
Terrorism  sanctions  regulations.  Middle  Fa^st 
peace  process  disruption;  impi  rncriiimn 
3805 
Iranian  assets  control  regulations: 
Shams  Pahlavi;  assets  unblocked,  8216 
Correction,  15382 
Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  trdffitkers, 
and  blocked  vessels;  lists  consolidation, 
32936 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  26555 


Colombia;  specially  designated  narcotics 
traffickers;  list.  9523 

Foreijjn  Claims  SotsiifH*  iit 
Commission 

NOTICES 

Agency  information  collection  activities: 
P'  p-  vic    ollection;  comment  request.  5804, 
-   :      16646,24330 

Clairii^  jiMinst: 

Iraq,  registration  prt^ram  establishment,  25897 

Holocaust  survivor  claims  adjudication  for 
compensation,  filing  deadline,  30638 

Meetings;  Sunshme  Act,  1206,  2001,  9721,  27937 

Privacy  Act: 
Systems  of  records,  17913 

Foreign-Irack  /a»w>  Huara 

NOTICES 

Inactive  foreign-tiade  zones;  lapse  of  authority, 

14290.  15766 
Applications,  hearings,  determinations,  etc.: 
Alabama,  5375,  20214 

MagneTek,  Inc.;  electronic  fluorescent 

lighting  ballasts  and  components 

manufacmring  facility,  25621 
Mercedes-Benz  U.S.  International,  Inc.;  motor 

vehicle  manufacturing  plant,  8237 
Sony  Magnetic  Products  Inc.  of  America; 

unrecorded  magnetic  media  and  battery 

systems  manufacturing  plant,  18547 
Zeneca  Inc.;  agriculhiral  chemical  products 

manufacturing  plant,  1 1606 
ZF  Industries,  Inc.;  automotive  ftxHit  and  rear 

axle  assembly  manufacturing  plant, 

18375 
Alaska,  29529 
Arizona,  6972,  9675 
Abbott  Manufacturing,  Inc.,  Plant;  infant 

formula  and  adult  nutritional  products 

manufacturing  plant,  3669 
PETsMART,  Inc.;  pet  supplies  warehouse/ 

distribution  facility,  %74 
SGS-Thomson  MicroelectiDnics,  Inc.; 

semiconductor  manufacturing  plant.  1322 
Sitix  of  Phoenix.  Inc.;  semiconductor  wafer 

"  anufacniring  plant,  1747,  25189 

Cedar  Chemical  Corp.;  agricultural  and 

specialty  chemical  manufacturing 

facility.  3000 
Mid  States  Pipe  Fabricating,  Inc.;  steel  pipe 

fabrication  facilities,  15216 
California 
C.  Ceronix,  Inc.;  gaming/recreational  machine 

video  display  monitor  manufacturing 

plant,  1 1607 
California  Steel  Industries,  Inc.;  steel  mill 

products  manufacmring  facility,  28839 
Minnesota  Mining  &  Manufacturing  Co. 

(3M);  pharmaceutical  products 

manufacturing  facility,  26157 
Delaware 

Star  Enterprise;  oil  refmery  complex,  33490 
Florida,  30593 
Federal-Mogul  World  Trade,  Inc.;  vehicle 

component  warehouse/distribution 

facility,  3000 
Georgia,  21156 
CITGO  Asphalt  Refmery  Co.;  oil  refinery, 

10725 
Hawaii 
NIC  Americas  Inc.;  medical  devices 

manufacturing  and  distribution  facilities, 

4254,  33490 
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Illinois 
Shell  Oil  Co.,  oil  refinery  complex;  fuels  and 
petrochemical  feedstocks  ptoductioo, 
18379 
Indiana 
Thomson  Consumer  Electronics,  Inc.; 

warehouse/distribution  facilities,  15461 
Kansas 

Texaco,  Inc.;  oil  refmery  complex,  1 7874 
Kentucky 

Ashland  Inc.;  oil  refinery  complex,  33093 
Louisiana,  15217 
BP  Exploration  &  Oil  Inc.;  oil  refmery 

complex,  27047 
Coooco,  Inc.;  oil  refinery,  15217 
Conoco,  Inc.,  crude  oil  refinery  complex, 

3669,  7050    " 
Exxon  Corp.;  oil  refinery/petixxrhemical 

complex,  6623,  9532 
Shell  Oil  Co.;  oil  refinery/petrochemical 

complex,  2486 
TransAinerican  Natural  Gas  Corp.;  cnide  oil 

refinery  complex,  15217 
TransAmerican  Natural  Gas  Corp.;  oil 
refinery  coiunplex,  28839 
Massachusetts,  1322,  19259 
Michigan,  6623,  7237,  25190,  27047 
Abbott  Manufacmring,  Inc.,  et  al.;  infant 
formula  and  adult  nutritional  products 
manufacmring  plant,  12059 
Marathon  Oil  Co.;  oil  refinery  complex, 
28839 
Minnesota 
Plastic  Products  Co.,  Inc.;  plastic  in-lin^ 
skates  manufacmring  facilities,  9675 
Missouri,  9676,  29529 
Nevada,"  1 4289 
New  Jersey 
CITGO  Asphalt  Refmery  Co.;  oil  refinery, 
10725 
New  Yoric,  20791,28840 
BASF  Corp.;  chemical  pigment/dye 
manufacmring  facility,  1322 
North  Carolina,  27048 
Custom  Manufacmring  Services,  Lucent 
Technologies  Inc.;  telecommunications 
and  computer  equipment  manufacmring 
facility,  24270 
R.G.  Barry  Corp.;  footwear  and  thermal 
comfori  products  distiribution  facility, 
5981 
Ohio,  12060.  15766 
Abbott  Manufacturing.  Inc.  et  al.;  infant 
formula  and  adult  nutritional  products 
manufacmring  plant,  17875 
Ashland  Inc.;  oil  refinery  complex,  29530 
BP  Exploration  &  Oil  Inc.;  oil  refmery 

facilities,  27048 
Ben  Venue  Laboratories,  Inc.;  pharmaceutical 

manufacmring  facility.  3670 
Pier  1  Imports,  Inc.;  distribution  facility,  2486 
Pioneer  Indusuial  Components,  Inc.; 

automotive  audio  products  manufacmring 
facilities,  10726 
Pennsylvania,  2487 
Sun  Co..  Inc.;  integrated  oil  refinery  complex, 
1747 
Puerto  Rico 
Mani  Can  Corp.;  easy-open  steel  can 
processing  facilities,  24271 
South  Carolina,  33491 
Hubner  Manufacmring  Corp;  industiial 

bellows  and  nolded  parts  manufacmring, 
33094 
*       Quoizel,  Inc.;  lighting  fixmres  manufacmring 
facilities,  25190 
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Nivvti'  v(..,,,t  ^t  wufactunnj  Coq).  U^-A.; 
eagBK/powennui  loanufMrtunaf  ftctiity, 
8027 
TexM.  3670,  8237,  1056^  17875.  21157. 
29530,29531 
Balis  Petrolniai.  Inc..  oil  nfmtry  conpiex, 

17875 
Garic  RefiBiof  A  Martetiag,  Inc.;  oil  refinery 

complex,  7469 
Energy  Depanmeai  Stmegic  Petroleuin 
Reserve;  cnxle  oil  stoiage  teiliiKS, 
33094 
Exxon  Caq>.,  ml  refinery  complex,  1323 
ManAon  Oil  Co..  oil  refinery  coaipiex. 

33491 
Mobil  Oil  Corp.;  cnide  oil  refinery  complex. 

2487 
Pier  I  Impom.  inc.,  distributiaa  CKility.  2486 
R.G.  Barry  Corp..  foon»ear  and  tenaal 
comfon  products  distribution  facility. 
5981 
Virginia,  18380,  21157 
Abbott  Manufacturing.  Inc.;  infant  fonnula 
and  adolt  autritioiiaJ  products 
-  i/iufactunng  piant.  12060 
V.  ,.r„:w    n   20791,  30593 
V"  -  t'M-    1\\51 

A-  ;r-n  Publishmg  Co..  Inc.;  chikfaoi's 

toych-souod  booiu  nanufacturing.  29531 

Hi  I  ^> 

'  AsjL  1  National  ifHerest  Lands  Coaservation  Act; 
Title  VIll  unplemenuuon  (subsistence 
priority): 
Customary  and  traditional  use  detenninatiotis; 

correctioo.  5685 
Effective  dale  extended,  25785 
National  Forest  System  timber,  sale  and  ifiumtil- 
Fair  market  value  determination;  apprainl 

procedures,  5684 
Timber  sale  and  substitution,  14618 
National  recreauon  arras 
Smith  River  National  Recreabon  Area,  CA; 
mmeral  operations,  14621,  20726 
Occupancy  and  use  of  developed  sites  and  areas 
of  concentrated  public  use: 
Admission  fee  charges,  expanded  locations, 
1715 

PKMfMJsED  RULES 

..Xiij  .'.atianal  Interest  Lands  Conservation  Act; 
Title  VIII  implementation  (subsistence 
priority): 
Alaska  Federal  Subsistence  Regional  Advisory 

Councils;  public  meetings,  463 
Federal  Subsistence  Program  and  Federal 

Subsistence  Board's  Authority;  expansion, 
15014 

N< )  ncES 

Agency  information  collection  activities: 

Proposed  collection;  cofiunat.'eqteat,.^953, 
13151,  16627,  1812y2W15.  319rK 
Appealable  decisions;  legal  qptict: 

Iniermountam  region,  1 1600 

Northern  region,  27333 

Pacific  Northwest  region,  1317,  21438 

Pacific  Southwest  legion.  5529 

Rocky  Mountain  legion.  24757 

Southern  region,  1317,  21440 
Cibola  National  Forest  NM;  land  and  resouice 
mnifrmiiit  plan;  comment  request,  8235 
Enviromealal  statements,  availability,  etc.: 

George  Washington  Nabonal  Forest.  VA.  8565 


M 


Gypcy  MO*  management.  5976 
Okanogan  National  Forest.  WA.  16896 
SoMlhweaieni  Region;  fotcst  plans.  AZ  and  NM, 

1896 
Snwnit  Covnty  et  aL.  UT;  peboloMi  fifeUme, 
25477 
Eavironmental  statements;  notice  of  intent 
Aha  Ski  Lifts,  UT.  15759 
Beaverhead  National  Forest  et  al..  MT.  9674 
Boise  National  Forest,  II>,  rescinded.  5976 
Cavanah  Analysis  Area  Multi-ResouRc 

MiMfeacat  Projects,  CA.  9143 
ChrqpaiegoB  and  Nicolet  Natioaal  Forests.  WI, 

33084 
ColviHe  National  Forest,  WA,  11 183 
Custer  National  Forest,  SD,  1 1602 
Daniel  Boone  NatiowU  Forest  KY.  3191 1 
Eldorado  National  Forest,  CA,  8566 
George  Washington  and  Jefferson  National 
Forests  et  al..  VA  and  WV;  public 
meetings,  28562 
Gnad  Mesa,  Uncompahgre  and  Gunnison 

National  Foeats,  CO.  10560 
Helena  National  Forest,  MT,  10722 
Honboldt-Tolyabe  National  Forests,  NV.  19606 
Ualio  Pwhiilli  National  Forest  ID.  6344 
Los  PadRS  National  Forest  CA,  withdrawn, 

2481 
Manti-La  Sal  National  Forest,  UT,  1 1 183 
Medicme  Bow/Routt  National  Forest  CO, 

25842 
Medicine  Bow/Routt  National  Forest  WY  and 

CO,  1 1605 
Mendocino  National  Forest  CA,  iniegraled  pest 

management  program,  27044 
Mt  Baker  Snoqualmie  National  Forest  WA— 
Olympic  Cross  Cascade  Pipelme  Project. 
7467 
Mt  Hood  National  Forest.  OR.  2481 
Ochoco  National  Forest  OR.  rescission,  28158 
Payette  National  Forest,  ID,  27864.  31502 
Rogue  River  National  Forest  OR;  rescission. 

24759 
Tahoe  National  Forest  CA.  1320 
Ttngass  National  Forest  AK.  4407.  334«8 
Tonto  National  Forest  AZ,  18372 
Umpqua  National  Forest  OR,  19905 
Wallowa- Whitinan  National  Forest,  OR,  5531 
White  Mountain  National  Forest  NH; 

snowmakmg  ponds  construction.  18543 
Federal  wildland  fire  management  policy  and 

program  review.  5737 
Forest  and  rangeland  renewable  resources 

program;  1995  recommendations;  availability 
19253 
Forest  Legacy  Program  guidelines;  revision; 

comment  request.  25478 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Timber  Bridge  research  joi«|  venture 
agreements;  wood  in  transportation 
strucnires.  5977 
Land  aad  jurisdiction  transfers,  etc.: 
Sam  Raybura  Dam  and  Reservou-  Project  TX, 
17872,  20877,  31915 
Meetings: 

Alaska  Federal  Subsistence  Regional  Advisory 

Councils,  25843 
Blue  Mountains  Natural  Resources  Institute 

Board  of  Directors,  9144 
California  Coast  Province  Advisory  Committee, 

1745.  7234.  16626.  33706 
Deschutes  Provincial  Interagency  Executive 
Committee  Advisory  Comminee,  1320, 
11184.33489 
Eastern  Washington  Cascades  Provincial 

Interagency  Executive  Committee  Advisory 
Committee,  2995 


huergovenmental  Advisory  Committee.  6967. 

1 1605.  14047.  24759.  29050 
Klamath  Provincial  Advisory  Comminee.  1320. 

8235.  19607,30031 
National  Uitaa  aad  Community  Forestry 

AdvisMy  Comcil,  9424 
Northwest  Sacnmento  Province  Advisory 

Committee.  15760 
Olympic  Provincial  Interagency  Executive 
Committee  Advisory  Conmisee.  1320, 
14551 
Oregon  Const  Provincial  Advisory  Committee, 

14047 
SoMtawesi  Oregon  Provincial  Interagency 

Executive  Committee  Advisory  Committee. 
6967.  16087,  26498 
Southwest  Washington  Provincial  Advisory 
Committee,  2996,  12059.  19607.  33092 
Western  Washington  Cascades  Province 
Interagency  Advisory  Committee,  4954. 
9145,20790.28836 
Wildcat  River  Advisory  Commission,  3668 
WiHamette  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  2791. 
13480.  26154 
Yakima  Provincal  Interagency  Executive 

Committee  Advisory  Committee,  28837 
Yakima  Provmcial  Interagency  Executive 
Committee  Advisory  Committee,  7234, 
14288,  14289 
National  Forest  System  lands: 
Noxious  weed  management,  10309 
Timber  sales  contracts  extension  and  periodic 

payments  deferral.  14551 
Tonto  National  Forest  AZ;  Carlou  Copper 
Project  conformity  determination,  6%7 
Organic  Administration  Act: 
National  Forest  System  lands — 
Forest  lieu  selection  lands;  title.  30032 
Organization,  fiinctions.  and  authority  delegations: 
PacifK  Southwest  Regional  Forester.  California 

spotted  owl.  8025 
Regional  Lands  Directors.  16627 
Resources  program  and  assessments  program  draft; 
national  strategic  plan;  comment  period 
reopening,  16896 
Small  business  timber  sale  set-aside  program: 

Recomputation  of  shares,  7468 
Withdrawal  and  reservation  of  lands: 
Arizona.  30215 

Genera]  Accounting  Office 

RULES 

Practice  and  procedure: 
Personnel  Appeals  Board — 
Reductions  in  foft:e,.9089 
PltOPOSED  RULES 

Bid  protest  process;  timeliness  requirement  6579. 
19205 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board. 
1030.  1761,  5000.  10350.  15954,  25873. 
29102.  3I12I 
Omnibus  Budget  Reconciliation  Act  of  1990; 

compliance  report  transmittal  to  President  and 
Congress.  6246 

General  Services  .A.in!ini-.rrM:.i..(> 

RULES 

Acquisition  regulations: 
Commercial  items  and  open  season  solicitations, 
6164 
Correction.  14032 


mi>-  »ii-Btation — 
C  ofnmcrK'ai  items  and  open  season 

sohcitattons.  6164 
CoMiacting  fmancmg.  1 150 
Kolests.  disputes,  and  appeals.  1  ISO 
Publicizing  contract  actions.  1  ISO 
Solicitation  provisions  and  contract  clauses. 
1150 
Leasehold  interests  in  real  property — 

Design-build  two-phase  selection  procedures. 
24720 
Federal  Acquisition  Regulation  (FAR): 
Accounting  guide  availability.  2640 
Alternative  dispute  resolution  and  claim 

certification  procedures.  3 1 658 
Armed  Services  Pncing  Manual;  replacenMnt 

31620 
Caribbean  Basin  countries.  31649 
Child  care  services.  31660 
Circular  90-37;  introduction  and  summary,  2626 
Circular  90-39;  intixxluction  and  summary. 

31612 
Claims  assignment.  1 8920 
Conuact  award;  sealed  bidding;  construction, 

31663 
Contract  cost  principles  and  procedures;  agency 

supplements.  31655 
Contactors'  purchasing  systems  reviews  and 

subcontractor  consent,  2641 
Contfacl  qualifications;  unfair  trade  practices; 

made  m  America  labels,  2631 
Convict  labor  use,  31643 
Cost  accounting  standards;  interest  rate  clause 

revisions,  18921 
Cost  Accounting  Standards  Board  regulations 

applicable  to  educational  institutions, 

18916 
Debarment  and  suspension  ceriificate;  tiix 

evasion.  2632 
Defense  Production  Acl  amendments.  .M659 
DooMe-^ided  copyiBj  on  rwycled  paper,  31616 
Exisims     ^uji.      -a, «).(!.  .^(Kin.  18915 
FieW  p'    nvf  .aji)«ii    1  DiK -I.  2634        , 
Flnduaimg  e>tchan|ii  rMc-.  31650 
MiereMly  govemmcnul  luncuons,  2627 
Inspection  clauses;  fixed  price,  31665 
Insurance;  liability  to  third  persons.  2639 
Irrevocable  letters  of  credit  and  alternatives  to 

Miller  Act  bonds.  31651 
Javits-Wagner-O'Day  program.  2630 
Justification  and  approval  thn  >^t>i>i(!^    ^1618 
Legislative  lobbying  costs.  *  '  m 
Master  subcoauncting  plans,  31642 
Mentor  protege  program.  2637 
Miscellaneous  amendments;  streamlining.  18914 
National  Industrial  Security  Program  Operating 

Manual.  31617 
Nonallowabrtity  of  excise  taxes  an 

nondeductible  contributions  i.    n  rt-ncd 

compensation  plans,  2ni 
NonproTH  wstitulions  clause  pi.^  npu.*    2633 
North  Americ»i  Free  Trade  Agreement 

Implementation  Act;  implementation, 

31646 
Overhe*i  sh.mid  ,--.?!  rrvicws-.  TtS^^ 
Ozone  .if  pi.'  ,r  -'an'. '•-     rr"!--  ,  •niammf 

using  or  manufacu'.;  -<>f<       '--^^ 
Postponement  of  bid  opii.irii:^  "  ..nMng  dMe- 

31619 
Predetermuied  indirect  cost  rates.  31621 
Prompt  payment  overseas.  31658 
Quality  assurance  actions;  electii>ni>.  :>i.rccn!ng. 

31661 
Quality  assurance  nonconformances,  31662 
Quick -doseout  procedures.  31660 


Rf I  ^«l*^  rek'inum   31655 

Sma*^  Btts.inos>   HdwiPivifHi"'     mthonty  to 

iv^iit     enititiu:  oi  ^om^iUi-j 

ik'ic  mi  motions.  2636 
Sm,)li  lusirir^'     imrx-nrTvi-ness  demonstration 

[If.  a^ani     •    '~- 
Sniai'  <^H^m:-~-  .fwovaMon  research  program 

ni;tM-   11:  oaia,  31664 

Small  business  size  standards,  31622 
Solicitation  provisions;  condTK;t  clauses.  31663 
Subcontracting  plans,  2638 
Subcontract  proposal  audits,  2634 
Termination  for  convenience,  31665 
Travel  costs.  31657 

U.S.  and  European  Economic  Comrouiuty; 
memorandum  of  understanding; 
government  procurement  and  sanctions 
imposed  on  European  Community,  31618 
Uruguay  Round  Agreement  Act  (URA.A), 
General  Agreement  on  Tariffs  and  Trade 
(GATT);  implemenution.  2454.  31646 
Federal  Information  Resources  Management 
Regulation: 
Currency  and  relevancy  ensurance,  10 
Information  processing  technology  equipment 
and  services  ac«)uisttion  requirements — 
Procurement  authon/ation  delegation 
threshold  increase.  2723 
Federal  property  Ti.-u)agemenl: 
Public  ouiklmgs  arwl  space — 

Space  utilization  and  assignment  91 10 
Tobacco-products  in  vending  machines  and 
free  samples  distribution  prohibition  in 
Gov;ir>ment-owned  and  leased  space, 
212i 
Supply  and  procurement — 
Electionic  typewriters  and  office  machines; 
use  and  replacement  sUmdards  deleted. 
14978 
Federal  regulatory  review: 
Commercial  items 
CnnaclMB.  10t46 
Federal  travf^ 

Pc  Jk  n,  ..^.iiu.v      i,,..,iuum  lodging  and  meal 
allowances.  iu2.°)z 
Correction,  16620 
Privately  owned  vehicles  mileage 

reimbursement,  25802 
Re*<>c»tiofl  income  tax  (RFF)  allowance  tax 
lar.i.■^.  ^838 

ITt(>r>t>SKU  Kt  1  ES 

AcQJM'iiiii'ii  rc,:uiaiions: 

Bf^ni  in  >  .Miiirtii  Appeals,  procedure  rules — 

.\»H»w,*i<  >t;tii-.  pi  nessmg  equipment  and 

s.r\M^  ('ri«  uremenls.  Board's 

jurisdiction  eliminated,  .32410 

Feden>(  ^^c?ulsition  Regulation  (FAR): 

(  imiitt,  tl  items  contracts  and  subcontracts; 

t«>si  stii»wi»inf  itandards  exemption, 

' :" '  - 

(  .intr;k  ,i"ii  b>  ncgotialion — 

(  i>mr<ii;ive  range  determinations,  withdrawn, 
14944 
Contractor  :Kuuisition  of  ADPE;  withdrawn, 

Confraiiot  ovcfiiead  certification.  14216 
Contracior  selection  process;  past  performance 
information  use  requirements;  withdrawn. 

14944 
Coniraitv  ti\,  a  priced;  performance  incentives. 

!   "^> 
(   .SIS  rclatrt!  i.    tega^other  proceedings.  31790 
Dii'.Jtx-  AiJirxn/ation  Acl;  in»plementaiion. 

Drug  tac  *i*kplace;  certification  requireaKnls. 

31814 


Eaaployee  stock  ownership ; 
ComnenI  period  ex i<  'wr      m 

Evaluation  factors;  wwta: a  <:      4944 
Federal  Acquisition  StrearnhMng  Act  of  1994; 
inptementation — 
Commercially  available  off-the-shelf  item 
acqaiskion.  22010 
Final  indirect  cost  rates,  26766 
Foreign  purchases,  restrictions,  6910 
Foreign  selling  costs.  31800 
Historically  Wack  coHegcs  and  universities/ 
minority  institutions;  coilection  of  award 
data.  31792 
Independent  research  and  developmeniliid  and 
proposal  m  cooperative  arrangements, 
317% 
Late  bid  offers  consideration.  18480 
Management  oversight  of  service  conuacting. 

14946 
Nonstabitory  certifications  elimination.  264% 

Public  meeting.  24263 
Preaward  dcbriefmgs,  32580 
Semi-aimual  agenda.  23900 
Federal  property  management: 
Public  buildings  and  space — 

Buildings  and  grounds  management 
reimbursable  space  alterations;  small 
purchase  authority,  30028 
Semi-annual  agenda,  23750 

NOTICES 

Acquisition  regulations: 
Subconti-acting  report  for  Individual  contracts 
(SF  294)  and  summary  subcontiact  report 
(SF  295>— 
Reproduction  authorization.  24310 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request 
4769 
Bill  of  lading  accountability  record;  optional  form 

(OF  1 121):  stocking  change.  25680 
Envlronmenta)  statements;  availability,  etc.: 
Blaine.  WA.  port  of  en«>.  726 

Expansion,  29102 
San  Francisco,  CA;  Federal  BuiMing,  16639 
Savannati.  GA;  U.S.  CourtiioHse  Annex,  3714, 

16924 
Tucson,  AZ;  Federal  Building  -  U.S. 

Courthouse,  1191 
Washington.  DC.  buildug  to  house  National 
Mnsewn  of  Health  and  Medicine.  28589 
Enviionwentiri  statements,  notice  of  mtent 
Las  Vegas,  NV;  Federal  Building  -  U.S. 

Courthouse.  557 
Portland.  OR.  Consolidated  Law  Federal  Office 
Building.  21184 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection,  comment  reqitest,  3375, 

3676-3678,  14745.  14746 
Submission  for  OMB  review;  commeiu 
request  1897.  1898,  24%,  3374,  3679. 
3680.  3911,  4419,  5753,  9983,  15053 
15056,  15470,  15471,  16241,  16242, 
26892,  31090,  32775-32777 
Federal  telecooamunications  standards: 
Telecommunications — 
Project  25  land  mobile  radio  standards.  28210 
Federal  travel: 
Special  actual  subsistence  expense 
reimbursement  celling — 
AlliMtit  GA;  Summer  1996  Olympic  Games. 

28211 
Augusta  (Richmond  County).  GA.  temporary, 
during  Masters  Golf  Tournament.  26906 
Fixed  price  service  contracts;  criteria,  5777 
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^oopcraiive  tgrtntatwU; 


ntt  Ml  • .  ,   ci(uen«  and 

•■•  ;   TinoBbraiice, 

Lnt- ji.!!. ,  ,  is/!...4<„  ...  Medkai  Rccoids: 
Medicai  rrcoid-a«aioaiical  figuie  (SF  531); 
'  -'-'Ti  (Kxrkm^  ch«nje  and  Kcvision.  2255 
M   ■  —    ,      ces  commercial  initnaas,  placeman 

M  ^t■lfcraJ  property,  14100 
Semor  Exccuttve  Service: 

Pcrfoniuwce  Review  Boards,  nrtembership,  3425 
SmaH  bttsiBcss  ct»peiiuveness  dcmunstraiioa 
p««gra«. 
Sotociwim  procoddfcs  ciunge.  10350.  38212 

(.e.w<»t!i  j|  Survey 

Aj^ciKy  uifoniutMNi  collection  activities: 
ProposeH  collecuon.  comment  request.  7801. 

10782.  1 1860 
Submission  for  OMB  review;  comnent  reqwst, 
29757 
Qrm.  jfu.  .jopentive  agKcawal  awanit: 
3M  Corp..  3729 

Advaaced  Resource  loieniatioaal,  10590 
:  of  Gat  Technology,  radon  use  ia 
1  gas  lo  delect  water- front  movement 
■  gas  reservoirs,  research.  7272 
Granu  and  cooperative  agieeaKDU;  availabibty. 
eic. 
FederaJ  Geognphic  Dwa  Coounidee  lutional 
trnafariii  4ta  infraatwcwre  frameworfc 
JwofUartMi  projecu  prograai.  24325 
NMioni  eafftqnake  hazards  reduction  program, 
6382 

M< ■  j<i 

"  nil  Geographic  Data  Comminee — 
Facilities  worting  group.  3052,  7801,  13514. 

18408 
Standards  working  group.  33135 
Naiioul  Cooperative  Geologic  Mt^tping 
Progxam  Advisory  Committee.  15959 


r, 


n  tTiinit" 


nt  Ethics  Office 


Certificales  of  divestiture,  public  financial 
disclosure  and  conflicts  of  inietesi  for 
rxccutive  branch  officials.  32633 

'H'^t'^iSED  RULES 
V-mi  .iiuiuaJ  agenda.  23794 
NOTICES 

Agency  information  collection  activilies: 
Propoaed  collection,  comment  request.  357, 

8941 
Submission  for  OMB  review;  comment  request, 
24796 
Post-government  employment  "senior  employee" 
restrKtions.  waiver  revocation.  14326,  28908 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  30927 


(  iK"- 1  rii.'ti 


nt  Printing  Office 


NOTICES 
Vteeiings: 
Depository  Library  Council,  1 1640 
OnliK  accesa  to  Federal  Register  and  other 
Federal  datibMci;  demonstration,  3937, 
15486,31943 


Gnu/    iH^.M'ctioii,  Puckers  and 
Stockyards      ir  ..         >(iea 

RUUS 

AfrfcnIWial  commeditics  standaids: 
Federal  regulatory  refomi — 
Beans,  whole  dry  peas,  split  peas,  aad  leaMa; 
giade  saaadaids  reaMvcd  from  CFR. 
7687 
Gram  standaids: 
Bartey,  18486.  24669 

PKOrOSKDRULSS 

Fees: 

Federal  rice  inspection  services,  1013 
NOTICiS 

Ageacy  deaignation  actions 
Geotgia  el  al..  33706 
IMaois  et  aL.  19253.33706 
hdiaBa  el  al.,  3372 
iowaelal..  m25.  14289 
Keamcfcy  et  al.,  27045 
MaiK.  8026 
Nebraska  cl  al.,  19254 
South  Dakou  ct  al..  27045 
Tewu.  10313,  21155 
Central  fiHng  systems,  Sute  oemricatians: 

Oklahoma.  8026 
Livestock  care  and  handling  gaidclines.  comment 

request,  24916 
Mceliags: 

Adviaory  Committee,  7234 
Stockyaida;  poating  and  drpostiag: 
Ashevilk  Horse  Sale.  NC.  et  al..  1592! 
Caoleroen  s  Livestock  Auctioo,  Inc.,  AR.  el  al., 

21443 
Crockett  Livestock  Sales  Co..  Inc..  TN.  2482 
Graben  Livestock  Auction  Saks.  AL,  et  al.. 

28837 
Harrison  Stockyard  Auction.  Inc.,  AR,  et  al., 

9674 
Producers  Livestock  AsaociaUon,  OH,  21443 
Roden's  Aucnon  Service;  AR.  el  al.,  8026 
Walking  Acres  Auction.  NC.  9976 

Harry  S.  Truman  Scholarship 
Foundation 

NOTICES 

Meetings;  Sunshmc  Act,  25225 
Scholarship  programs: 

Supplemenul  nominations;  closing  date.  9465 

Health  and  Human  Services 
Department 

See  Agency  for  Heahh  Care  PoHcy  and  Reseanrh 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Aging  Administration 
See  Centers  for  Disease  Control  and  Prevention 
See  ChiMren  and  Families  Administration 
See  Community  Services  Office 
See  Food  »id  Drug  Administration 
See  Hetdth  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian -Health  Service 
See  hspecior  General  Office,  Health  and  Human 

Services  Departmeni 
See  National  Institutes  of  Health 
See  Public  Health  Service 
See  Refugee  Resettlement  Office 
See  Substance  Abuse  and  Menul  Health  Services 

Admin  istration 
RULES 
Block  grants: 
StriMtance  abuse  picvention  and  treatment,  sale 
and  distnbulion  of  tobacco  products  lo 


Mdiviiteab  under  18  jwars;  legialalion  and 
eafoaceaMM  by  Stales,  1492 
CofTcction.  2335 
Graatt  adami^iratinn: 

UailoMa  admimsirauvc  icquiicmeMs  and 
^fiaMoRs;  higher  educatian  institolions, 
hoapitaii.  and  otiier  nanprofii  orgam/alions 
(OMB  A- 110).  11743 
Correction.  I5SS4 

PROPOSED  RULES 

Semi-annual  agenda,  22956 

NOTICES 

Agency  information  collection  activilies: 
Prapoaed  coHection;  comment  request.  8065. 

10767.  14575.  15074,  27078 
Submission  for  OMB  review;  comment  reqwest. 
3040,  6014,  6015,  26182,  29102 
Committees;  establishment,  renewal,  termination, 
etc.: 
Dietary  Supplement  Labels  Commission,  3714 
Vital  and  Health  SuusIks  National  Comnitiec, 


Federal  claims,  interest  rales  on  oventae  debts, 

3040,  18146 
Meetings: 
Dietary  Supplement  Labels  Commission,  3714, 

7005,  14102,  15076,  24798,  33510 
Presidential  Advisory  Council  on  HIV/AIDS, 

15954 
Presidcni's  Council  on  Physical  Fitness  and 
Sports,  660 
Organization,  functions,  and  auihonty  delegations: 
Agency  for  Health  Care  Policy  and  Research, 

15955 
Division  of  Personnel;  name  change.  13503 
Health  Resetnccs  and  Services  Administration, 

24939,  27087 
Health  Resources  Developmeni  Bureau,  19942 
Inspector  General  Office,  22059 
Intergovernmental  Affairs  Office  el  al.,  2431 1 
National  Institutes  of  Health,  29566 
Program  Support  Center.  1761,  6015 
Program  Systems  Office  et  al.,  24499 
Public  Health  Service.  Office  of  the  Sccitetafy. 

21470 
Substance  Abuse  and  Menul  HeaMi  Services 
Administration.  30617 
Poverty  mcome  guidelines;  annual  revision,  8286 
Reports:  availability,  etc. 

Integrity  and  misconduct  in  research.  8942 
Scientific  misconduct  findings;  administrative 
actions: 
Abbs.  James  H..  Ph.D..  15806 
Altman.  Robert  J..  M.D..  32826 
Dauberi,  Gail  L..  R.N.,  10584 
Farooqui,  Jamal  Z.,  16803 
Fossel,  Eric  T.,  Ph.D.,  29103 
Friedman,  Andrew,  M.D.,  19295 
Cans,  Joan,  R.N.,  17705 
Kumar,  Vipin,  Ph.D.,  33744 
Lee,  Cathy  Q.,  11010 
Paruchuri,  Durga  K.,  Ph.D.,  1765 
Vardi.  Danya  J.,  16804 
Washabaugh,  Michael  W.,  Ph.D.,  24798 
State  assistance  expenditures;  Federal  financial 
participation.  8288 

Health  Care  Financing 
Administration 

See  liispector  General  Office.  Health  and  Human 

Services  Department 
RULES 
Medicaid: 
Health  mamtenance  organizations,  competitive 
medical  plans,  and  health  care  prepayment 
plans — 
Prepaid  health  care  organizations;  physician 
incentive  plans  requirements,  1 3410 


Organ  procurement  organizations;  ci>nditi.->n5  of 

coverage,  etc..  1 9722 
Providers  and  suppliers  appeals;  technical 

amendments.  32347 
Medicare: 
Essential  access  community  hospitals; 

designation  criteria  for  rural  hospitals. 

21%9 
Federally  qualified  health  center  services; 

coverage  and  payment  requirements.  14640 
Health  maintenance  organization  (HMO) 

employer-offered  plans;  employer's 

contribution,  27282 
Hospital  inpatient  prospective  payment  systems 

and  FY  1996  rates;  correction,  2725 
Organ  procurement  organizations;  conditions  of 

coverage,  etc.,  19722 
Prepaid  health  care  organizations;  physician 

incentive  plans  requirements,  13430 
Providers  and  suppliers  appeals;  technical 

amendments,  32347 

PROPOSED  RULES 

Medicaid: 

Personal  care  services  coverage,  9405 
Medicare: 
End-stage  renal  disease — 
Routine  extended  care  services  provided  in 
swing-bed  hospital;  new  payment 
methodology,  17677 
Hospital  inpatient  prospective  payment  systems 
and  FY  1 997  rates.  27444 
Correction,  29449 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1940, 
2255,  4786,  5402-5404,  6015,  6645,  7522, 
9186,  10000.  11214.  11646,  11647,  14799, 
15486,  16804,  16925,  17710,  19077, 
19628,  24310,  25229,  25883,  29406, 
30072,31141,9186 
Submission  for  OMB  review;  comment  request, 
3715,  4278,  4787,  6016,  6645,  7012, 
10586,  11214,  13205,  13508,  14798, 
14799,  20833,  21474,  24501,  24804, 
25873,  26914,  27086,  28882,  29407, 
29408,31142,33532,33752 
Clinical  laboratories  improvement: 

Laboratories  exemption;  Oregon,  30072 
Grants  and  cooperative  agreements;  availability, 
etc.: 
^      End-stage  renal  disease  managed  care 
demonstration,  2516 
Medicaid: 
Demonstration  project  proposals,  new  and 
pending — 
November  (1995),  1769 
December  j;  1995),  7266 
January,  7798 
February,  24318 
Match,  24318 
April,  29409 
May,  33531 
Disproportionate  share  hospitals;  FY  1996 
aggregate  payments  limitations,  21195, 
29418 
Organ  procurement  organizations  (OPOs)  in 
designated  areas;  hospitals  requesting 
waivers;  list.  1389.  24941 
Progrr-ra  issuances  and  coverage  decisions; 

quarterly  listing.  15491.  33119 
State  plan  amendments,  reconsideration; 
hearings — 
Pennsylvania.  8629 
Medicare: 
Durable  medical  equipment,  prosthetics, 
orthotics,  and  supplies  regional  carriers' 


f>;rtormance,  evaluation  criteria  and 

Mandards.  2516 
I  jng  .liume  reduction  surgery;  effectiveness 

xtuo.    .i.i ittHirative  effort  with  NIH,  33129 
Orzip.  prixurement  organizations  (OPOs)  in 

designated  areas;  hospitals  requesting 

waivers;  list,  1389,24941 
Physician  fee  schedule;  work  relative  value 

units — 
Five-year  review,  19992 
Program  issuances  and  coverage  decisions; 

quarterly  listing,  15491,33119 
Meetings 
Practicmg  Physicians  Advisory  Council,  15266, 

33532 
Organization,  functions,  and  authority  delegations: 
Denver  Regional  Office;  reorganization,  10771  , 
Program  Operations  Bureau;  reorganization, 

4443 
Privacy  Act: 
Systems  of  records,  6645,  20528 

Health  Resource^  and  *it  rvices 
.\dministration 

NOTICES 

Advisory  committees;  annual  reports;  availability, 

1589 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1772, 
3045.  5788,  7522,  15809,  19078,  20260, 
21198,31143 
Submission  for  OMB  review;  comment  request, 
10000,  16640,  17309,  18153.21199. 
28213,28883 
Committees;  establishment,  renewal,  termination, 
etc.: 
Childhood  Vaccines  Advisory  Conunissioo; 
nominations  request,  22065 
Grants  and  cooperative  agreements;  availability, 
etc.; 
Basic/Core  Area  Health  Education  Centers 

program  (FY  1996),  1589 
Community  and  migrant  health  centers,  16505 
Community  scholarship  programs,  30075 
Disadvantaged  health  professions  faculty  loan 

repayment  program,  3716 
Disadvantaged  students  scholarships  program; 

health  professions.  1 1420 
Emergency  medical  services  for  children,  8292 
Family  medicine  training  programs,  2519 
Health  care  for  homeless  and  homeless  children 
programs;  expiring  project  periods 
notification,  30622 
Health  education  and  training  center  program 

(FY  1996),  1595 
Health  professions  and  nursing  programs — 

Low  income  levels,  11423 
Health  professions  education  partnerships  (FY 

19%),  18750 
Human  immunodeficiency  virus  (HIV) — 
Early  intervention  services;  pre-application 
technical  assistance  workshops,  8068 
HIV  evaluation  technical  assistance  center, 
design  and  development,  7527,  9186, 
11055 
HIV  integrated  service  delivery,  7525,  9186, 

11055 
Outpatient  early  intervention  services,  1 1424, 

16925 
Youth  demonstration  projects,  1 1055 
Youth  with  HIV  infection;  pediatric  and 
adolescent  populations,  11055 
Maternal  and  child  health  services — 
Federal  set-aside  program,  etc.,  10586,  12076 
18613,  27087,31536,31537 


Minority  health  professions  education  centers  of 

excellence,  etc.,  1595 
Modd  state-supported  area  health  education 

center  program  (FY  1996),  1595 
National  Health  Service  Corps  loan  repayment 
and  State  loan  repayment  programs  (FY 
1996),  13861,  16925 
Non-acute  health  care  facilities;  renovation  or 
constivction  projects 
Rural,  women's,  and  oral  healthcare,  30077, 
32831 
Nursing  education  loan  repayment  program  for 

service  in  health  facilities,  29408 
Public  health  education  and  services;  innovative 

projects,  29410 
Rural  health  resource  centers  program,  8630 
Ryan  White  Tide  IV  human  immunodeficiency 
virus  (HIV)  program— 
Oiildren,  youth,  women,  and  families; 
coordinated  services  and  access  to 
research,  8962 
Meetings;  advisory  committees: 
February,  3430 
March,  7530 
April,  14800 
May,  14800 
June,  20531,24319 
July,  30243 
National  practitioner  data  bank: 
Public  use  data  file;  availability,  27904 
User  fee,  4788 
Organization,  fiinctions,  and  authority  delegations: 

Field  Coordination  Office  et  al.,  1595 
Primary  and  preventive  health  care  delivery 
•'Models  That  Work"  campaign; 
cosponsorship  opportunities,  14801 
Privacy  Act: 
Systems  of  records,  6854 

Hearings  and  Appeals  Office,  Energy 
Department 

NOTICES 

Cases  filed,  11401,  11402,  22052-22056,  29370. 

31934-31936 
Decisions  and  orders,  7249,  7250,  7252-7257 
Special  refiind  procedures;  implementation,  652, 

1919,  5395,  11827,  13170,  25662,  26514. 

29371 

Historic  Preservation,  Advisory 
Council 

PROPOSED  RULES 

Semi-annual  agenda,  23598 
NOTICES 

Meetings,  11377 

Housing  and  Urban  Development 
Department 

See  Federal  Housing  Enterprise  Oversight  Office 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  19468 
Aimual  income  defmition;  exclusions,  I6I72 
Board  of  Contract  Appeals: 
Federal  Acquisition  Streamlining  Act- 
Monetary  amount  increase,  13280 
Community  development  block  grant  program: 
Federal  regulatory  review,  11474 
Correction,  18672 
Community  development  block  grants: 
Indian  tribes  and  Alaska  Native  villages,  7410 
Small  cities  and  insular  areas;  streamlining  and 
clarification,  32268 
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Housing 

i  .immunry  fiKiH'    .  _ 

Hnjvnj  opportunities  for  penoos  wi*  AIDS 
.  f  i;run,  FederaJ  regulatory  review,  7962 
1  ij!»t^  r  ve  housing  demonstration  program; 

services  for  homeless.  correcooQ.  17245 
Youthbuild  program,  administrative  costs, 
25124 
Conflict  of  interests.  15350 

Correctioo.  19187 
EnvironmeniaJ  cnleha  and  standards. 

Federal  regulatory  reform,  13332 
Eavironmeniai  review  procedures  for  entities 
mi—iiH  HUD  envtroiunental 
mpoasibilities.  19120 
Equal  employment  opportunity;  policies  and 
procedures,  confomuace  with  EEOC 
regulabons  and  Federal  regulatory  review, 
14226 
Fair  hoosnig: 
Fair  Housiag  Act  implementation;  Federal 
regulatory  reform,  14378 
Correctioa,  18248 
Federal  regulatory  reform: 
A/Tordabie  housmg  programs:  streamlining, 

7060 
Cross  cutting  requirements.  S198 
Elderty  or  handicapped  housing;  pet  ownership 

requirements  couolidalioa.  9536 
EltminaQon  of  uaaeoeasary  codificatiaas,  7942 
Fair  housing.  State  and  local  tmtoiumtnt 

ageiKies  certificatioa  lad  tadas.  7674 
Funding  decisions,  advance ^miifliilion 

disclosure,  and  HUD  assistance  provision; 
coMoWaiion.  14448 
iMenttle  land  sales,  real  estate  settlement,  and 
manufactured  housmg  construction  and 
safety  standards — 
Coasumer  regulatory  programs  mvestigations; 
sticamlming,  10440 
Low  income  housing — 
HOME  uivestmcnt  partnerships  profna,  '•' 
9036 

:  Review  Board;  heanng  procedures 
nlined.  684 
PoMic  and  Indian  housing — 
Family  self  sufficiency  programs,  public 
houiDg  and  Ikm^  wsiwicc  (Section 
8)  regulations  consolidMion.  88 1 4 
Housing  assistance: 

Onig  eliminauon  programs;  Federal  regulatory 
review:  caaadidation,  13986 
Housmg  assistance  applications  and  allocation  of 
fiinds: 
Federal  regulatory  review.  10848 
HUD-owned  properties: 
Sale  of  HUD-held  muliifamily  mortgages, 

32264 
Sale  of  HUD-held  single  family  mortgages, 
4580 
Interstate  land  sales  registration  program;  Federal 

regulatory  review,  135% 
Lead-based  paint  poisoning  prevention  in 

residential  structures,  uiformation  disclosure 
requirements.  9064 
Lobbying  of  personnel;  requirements,  CFR  part 

removed.  4875 
Low  income  housing: 
Assisted  housmg  admission  preferences;  Federal 

regulatory  reform.  9040 
HOME  mveslment  partnerships  program,  1824 
Housing  assistance  payments  (Section  8)— 
Consolidation  and  Federal  regulatory  review. 

13586 
Fair  market  rent  schedules  for  rental 
^  certificate,  loan  management,  property 

disposition,  moderate  rehabilitation,  and 
rental  voucher  programs,  6690,  7157 
Single  room  occupancy  program  for  homeless 

individuals,  5850 
Tax  exempt  obligation  reftmds.  14456,  16045 

52 


Supportive  housing  programs — 
Elderly  and  persons  with  disabilities;  Federal 
regulatory  review,  11948 
ManufKtured  home  procedural  and  eaforcetnenl 
regulations: 
Federal  regulatory  review,  10858 
Conection,  18249 
Mortgage  and  loan  insurance  programs: 
Cowkxninium  units  in  non-FHA  approved 

projects,  26982 
FHA  multifamily  processmg,  14410 

Correction,  18944 
Leading  institutions  and  mortgagees,  approval; 

Federal  regulatory  review,  8458 
Mortgagee  requirements;  streamlining,  2650 
Multifamily  projects — 
HUD-owned  and  subject  to  HUI>-hdd 

multifamily  mortgages,  management  and 
disposition,  11684,  19188 
Risk-sharing  program  for  insured  affordable 
multifamily  project  loans;  Federal 
regulatory  review,  7946 
Single  family  and  multifamily  housing,  and 
health  care  facility  mortgage  programs — 
Federal  regulatory  reform,  143% 
Title  1  property  unprovemcnt  and  manufactured 
home  loan  insurance  programs,  19788 
Noncitizens;  restrictions  on  assistance: 
Consolidation  and  streamlmmg.  Federal 
regulatory  review,  13614 
Organization,  functions,  and  authority  delegations: 
Board  of  Contract  Appeals,  mailing  address, 
telephone  and  facsimile  numbers,  13280 
Practice  and  procedure: 
Social  security  and  employer  identification 
numbers  disclosure  and  venficatioo  and 
obtaining  income  information,  streamlining, 
IIII2 
Public  and  Indian  housmg: 
Certificate  and  voucher  programs  (Section  8) — 
Conformmg  rule;  technical  amendments, 
27162 
Comprehensive  improvement  assislancr  program 
and  comprehensive  grant  program; 
streamlining,  8712 
Drug  elimination  programs;  Federal  regulatory 

review;  consolidation,  13986 
Eviction;  lease  and  grievance  procedures,  13272 
HOME  investment  partnerships  program 

Indian  HOME  program  streamlining.  32292 
Indian  loan  guarantee  progmm.  housing 
financing  on  restricted  lands,  9052 
Performance  funding  system.  Federal  regulatory 

reform,  17538 
Public  and  assisted  housing,  occupancy 
restrictions — 
Federal  regulatory  review,  5662 
Public  housing,  streamlining  maintenance  and 

operation  rules.  7966 
Public  housing  units;  public/private  partnerships 

for  mixed-fmance  development.  19708 
Vacancy  units  included  in  eligibility 

compuutions  under  Performance  Funding 
System.  7586 
Real  Estate  Settlement  Procedures  Act: 
Computer  loan  ongmation  systems:  payments, 

29255 
Controlled  business  arrangements;  "sham" 

determination,  29258 
Employer-employee  exemption,  withdrawn, 
computer  loan  origination  services,  and 
controlled  business  disclosure  format, 
29238 
Office  space  rental,  lock-outs  and  retaliation, 

29264 
Unnecessary  or  illustrative  regulations; 

streamlining.  Federal  regulatory  review, 
13232 
Conection,  18674  | 


Uniform  relocation  assistance  and  real  property 
acquisition  policies,  technical  conforming 
amendments 
Correction,  5850 

PROPOSED  RULES 

EaviraBmenlal  quality  protectioa  and 
enhancement 
Federal  regulatory  review,  15340 
Federal  regulatory  review: 

Hearmg  procedures;  streamlining,  18026 
Lead-based  paint  hazards  in  federally  owned 
residential  property  and  housing  receiving 
Federal  assistance;  notification,  evaluation, 
and  reduction.  29170 
Low  income  housing: 
Housmg  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental 
certificate,  loan  management  and 
property  disposition,  moderate 
rehabilitation  and  rental  voucher 
programs  (FY  1997),  20982 
Manufactured  home  construction  and  safety 
standards: 
Transportation  of  manufactured  homes; 

overloading  of  tires  by  up  to  18  percent, 
18014 
Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage  insurance 
demoostralioa;  mortgage  balance  defmition, 
etc.,  21918 
Single  family  mortgage  insurance;  annual 
premium  adjustment.  2644 
Public  and  Indian  Housing: 
Public  housing  management  assessment 
program.  20358 
Real  Estate  Settlement  Procedures  Act: 
Mortgage  Brokers  Fees  Disclosure  Negotiated 
Rulemaking  Advisory  Committee — 
Meetings,  6334,  14617.  21394 
Semi-annual  agenda.  23044 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1942. 
3046,  3724,  5010,  501 1.  6379.  6858,  7530, 
8%5-8967,  11855,  11856,  15081.  15106. 
M5I07,  16928,  173I4-I73I6.  19307,  19945. 
19946,  21200.  21201.  22068.  26524, 
27087.  27091.  27092.  27926.  27927. 
28884.  30633.  31946.  32854 
Submission  for  OMB  review;  comment  request, 
5012,  6379,  7531,  8%7,  8968,  11858, 
14331,  16929-16931,  17906,  21202,  24946, 
26524-26526,  27928.  28227.  28591,  28885, 
28886.  30634.  30635,  31947 
Federal  Home  Loan  Mortgage  Corporation    ' 
(Freddie  Mac): 
Secretary's  regulatory  authorities:  reporting  and 

recordkeeping  requirements,  3046 
Utility  allowances,  19466 
Federal  National  Mortgage  Association  (Fannie 
Mae): 
Secretary's  regulatory  authorities;  repotting  and 

recordkeeping  requirements,  3046 
Utility  allowances,  19466 
Grant  and  cooperative  agreement  awards: 
Community  development  block  grant  program — 
Indian  tribes  and  Alaska  Native  villages, 

7532,  16104 
Indian  tribes  and  Alaska  Native  villages  (FY 
1993),  17716 
Community  planning  and  development  programs 

(FY  1994),  29568 
Congregate  housing  services  program,  26919. 

26920 
Fair  housing  initiatives  program,  5013,  29108 
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Flexible  subsidy  program — 
Capital  improvenit-ni  i.^a."  program    ^?754- 
33756 
Homeless  rental  assistance,  3438 
HOPE  homeownershjp  program — 
Multifamily  units  program  (HOPE  2),  26921 
Single  family  homes  program  (HOPE  3), 
22069 
Housing  assistance  payments  (Section  8) — 
Homeless  individuals,  single  room  occupancy 
program,  supportive  hou^lng  .ind  shelter 
plus  programs,  3430 
Loan  management  set-aside  program,  33758 
Rental  certificate  and  rental  \  ouchcr 

programs,  3445,  4455 
Service  coordinators  in  assistcu  houiinj 
projects.  27093 
Housing  counseling  agebcy  approval  program 

(FY  1994),  5790 
Housing  opporttmities  for  persons  with  AIDS 
program — 
Revised  allocations.  1775 
Lead-based  paint  risk  assessments,  10361 
Low  income  housing — 

Drug  elimination  program,  32450 
Public  and  Indian  housings 
Comprehensive  improvement  assistance 

program,  10362,  14108 
Drug  elimination  program,  4447 
Drug  elimination  technical  assistance 

program.  13509 
Emergency  shelter  set-aside  for  Indian  tribes 
and  Alaska  Native  villages.  6859,  17715 
HOPE  for  elderly  independence  program; 

elderly  service  coordinators,  1 778 
Public  housing  development,  1 1217 
Rental  certificate  and  rental  voucher  programs 

(FYs  1993  and  1994),  29109 
Tenant  opportunities  program,  5015.  26193 
Traditional  Indian  housing  development 

program,  7799 
■  Youth  leadership  development  project,  31540 
Youth  sports  program.  18402 
Supportive  housing  programs —  - 

Homeless  assistance,  3440 
Youth  sports  program,  5020.  10352 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Communities  of  opportunity — 
Eariy  childhood  development  program, 
13950,  15815 
Community  development  block  grant  program — 
Indian  tribes  and  Alaska  Native  villages, 

6380,  21338 
Small  cities  program,  7533,  9714 
Community  development  work  study  program 

(FY  19%).  11942 
Community  outreach  partnership  centers 

demonstration  programs,  24868,  32448 
Continuum  of  care  systems — 
.'  Homeless  individuals;  supportive  housing, 
shelter  plus  care,  and  single  room 
occupancy  dwellings  rehabilitation, 
10866,  25684,  27932,  33533 
Emergency  shelter  grants  programs — 
Set-aside  allocation  for  Indian  tribes  and 
Alaska  native  villages,  8824,  10589 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1391, 
2521,  3939,  5068,  6248,  7013,  81 10, 
9466,  10777,  11859,  14114,  15267, 
16256,  17316,  18616,  19947,  21475, 
24947,  26197.  27363,  291 12,  30245, 
3194«.  33761 
Fair  housing  initiatives  program,  26362 

Bonus  points  eligibility  standards;  expansion, 
32449 


Hisioncalh  biaiK  , 
program,  560, 


9258 


and  universities 


Housmg  opportunities  for  persons  with  AIDS 

program.  7664,  14805 
Lead- based  paint  hazard  control:  Stale  and  local 
governments — 
Eligible  housing  including  units  on  Supeifimd 
sites,  24408 
Low-income  housing — 

Drug  elimination  pirogram,  15164 
Public  and  Indian  Iiousing — 

Community  Renaissance  Fellows  Program, 

559,  1391 
Comprehensive  impravcmcnt  assistance 

program  (FY  19%)r>9;218 
Drug  elimination  program,  15674 
Drug  elimination  technical  a^sl^tance 

program,  32902 
Family  unification  program  (FY  19%),  19762 
HOME  program;  Indian  applicants,  1 3574 
Judicial  eviction  procedures;  list,  13276 
Tradibonal  Indian  housing  development 
program  (FY  19%):  correction,  14218, 
17316 
Youth  sports  program,  29884 
YouthbuiW  programs.  8442.  17906 
Lobbying  information  and  registrations;  reports, 

5854.  24588 
Mortgage  and  loan  insurance  programs: 
Debenture  interest  rates,  6651 
HUD-held  multifamily  mortgage  loans;  sale 

notice,  18652 
Risk-shanng  program  for  insured  affordable 
multifamily  project  loans;  additional  units 
availability,  25752 
Mortgagee  Review  Board;  administrative  actions, 

1%31 
Organization,  functions,  and  authority  delegations: 
Acting  General  Counsel:  order  of  succession, 

6381 
Assistant  Secretary  for  Community  Planning 
and  Development;  Ounce  of  Prevention 
program  administration,  3536,  25685 
Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner,  3941 
Deputy  Assistant  Secretary  for  Enforcement  and 

Investigations  et  al.,  26199 
Deputy  Secretary,  353 
Director,  Empowerment  Zone/Enterprise 
Community  Task  Force:  redelegation  of 
authority,  3536 
Directors,  Housing  Divisions;  authority 
revocation  and  redelegation,  33130 
Native  American  Programs  Field  Office 

Administrators,  31143 
Office  of  Housing,  Deputy  Assistant  Secretary 
for  Operations.  1 58 1 8 
Ounce  of  Prevention  program: 

Youth  crime  and  violence  prevention  programs 
coordination  and  integration;  reporting  and 
recordkeeping  requirements,  3047 
Privacy  Act: 

Systems  of  records,  18401 
Public  and  Indian  housing: 
Voter  registration,  9190 
Regulatory  waiver  requests;  quarteriy  listing,  7394, 

29886 
Supportive  housing  programs: 
Elderly;  impact  of  rescissions,  3047 
Persons  with  disabilities:  impact  of  rescissions, 
3047 

Immigration  and  Naturalization 
S»tr\icv 

RULES 

Immigration: 
Benefits  applicants  fingerprint  taking; 

designated  fingerprinting  services,  28(K)3 
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Immigrant  petitions — 

Children  of  widows  or  widowen,  7206 
Immigration  petitions — 
Employment-based  petitions;  priority  dates, 
33304 
Lawful  permanent  residence  status — 
Battered  or  abused  spouses  and  children;  self- 
petitioning,  13(^1 
Nonimmigrant  visa  or  passpmt  requirements 
waiver  due  to  unforeseen  circumstances, 
11717 
Organization,  functions,  and  authority  delegations: 
InstitiJtional  hearing  program  director,  show 
cause  orders  and  warrants  of  arrest 
issuance  authority,  8858 
International  airport  status  for  customs  services 
and  p<xts  of  entry  for  aliens  arriving  by 
aircraft — 
Eagle  Pass  Municipal  Airport  TX;  status 

revocation,  25777 
Maverick  County  Airport,  TX;  designation, 
25777 

PROPOSED  RULES 

Aliens  employment  control: 
Employment  eUgibiUty  varification  form  (Form 
1-9):  electronic  prtxluction  and/or  storage 
demonstration  project,  4378 
Carrier  responsibilities  at  foreign  parts  of 

embarkation:  administtative  fines  reduction, 
refund  or  waiver 
Carrier  screening  requirements  for  eligibility, 
29323 
Immigration:  ' 

Aliens — 
Mexican  and  Canadian  nonresident  alien 
border  crossing  cards,  4374 
Nonimmigrant  status  conditions;  information 
disclosure,  30188 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  1 1651, 
13216,  16647,  17728,  19958,  26547, 
26932,  26933,  29770 
Submission  for  OMB  review;  comment  request, 
28234,  29770 
Asylum  and  asylum-related  applications;  special 
filing  instructions  for  ABC  class  members: 
Salvadorans  under  deferred  enforced  departure: 
work  authorization  extension,  3053 
Commercial  transportation  lines  contiacts;  policy, 

5410 
Committees:  establishment,  renewal,  termination, 
etc.: 
Citizens'  Advisory  Panel,  11432 
P-1  Nonimmigrant  Advisory  Committee.  9498 
Environmental  statements;  availability,  etc.: 

Buffalo,  NY;  Federal  Detention  Center,  6658 
Immigration: 

Direct  mail  program;  expansion.  2266 
Meetings: 
Citizens  Advisory  Panel,  3734,  7021 
Immigration  and  Naturalization  Service  User 
Fee  Advisory  Committee.  f5306 
Nicaraguan  nationals  subject  to  final  deportation 
orders:  discontinuation  of  review  process 
Work  authorization  criteria  extension.  28598 
Temporary  protected  status  program  designations: 
Liberia,  8076 
Rwanda.  29428 

Indian  Affairs  Bureau 

RULES 

Contracts  and  grants: 
Indian  Self-Determination  and  Education 
Assistance  Act  amendments; 
implementation.  32482 
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')riajnr'    n,;!]  ^  of  Wesfcni  Oklahoma.  Delaware 
-i:  MJ1^    <i  •    Indians  of  San  PasquaJ  Band; 
rk-mrH-rViip  folls,  CFR  parts  removed.  27780 
'.  dr-.'.  m.;  *  iier 

n.!  ar    -  hes'  off-reservauoo  land  acquisitions; 
irj5'  itatus 
Final  administraave  decisions;  waiting  period 
'stabiishment.  18082 
!A   1,,^     rier  on  Indian  reservations: 
^  Hjri>   >i  Indian  OfTcnses,  listing  update.  10673 
Tnbal  government 

Indian  child  protection  and  family  violence 
prevenljon 
Chancier  and  suitability  standards  for 
emptoymeni,  etc..  32272 

PKop»i-.f  h  k!  |,ES 
-\mencan  inoian  Tnisl  Fund  Reform  Act 
Rcstrcted  tnbai  funds  withdrawal  and 
aanagemenl.  24731 
Contracts  and  gnnts: 

Indian  Self-Determination  and  Education 
Assistance  Act  amendments, 
impleraeniation,  2038 
Energy  and  mmcrals. 

Lie  Indian  Tnbe's  undivided  tribal  asseU;  joint 
management.  2783 1 
Federal  regulatory  refonn: 
Regulations  rewriting  in  "plain  English",  list; 
obsolete  regulations  removal,  17857 
Financial  activities: 

Ala.ska  resupply  operation.  U.S.M3.  North  Star 
decommissioning.  Federal  regulatory 
review.  31470 
Fish  and  wildlife: 
Indian  flshmg.  Hoopa  Valley  Indian 

Reservation;  CFR  part  removed.  19600 
Indian  Gaming  Regulatory  Act: 
Class  III  (casino)  gaming  on  Indian  lands; 
authonzadon  procedures  when  Stales  raise 
Eleventh  amendment  defense.  21394 
Correction.  25604 
Indian  Self-Determination  and  Education 
Assistance  Act  program: 
Contracts,  grants,  school  construction  contracts, 
etc.  eliminatidh.  Federal  regulatory  review, 
27833 
Indian  Self-Determination  Negotiated  Rulemakmg 
Committee: 
Meetings,  18100 
Land  and  water 

General  agriculture  and  range  regulations,  27824 
Land  acquisitions — 

Navajo  partitioned  land  grazing  regulations, 
29327 
Land  records  and  title  documents,  27822 
Leasing  and  permittmg  and  grazing  permit 

regulations  Incorporation.  30560 
Osage  Roll;  ceitificaie  of  competency;  Federal 
regulabxy  review.  30559 
Practice  and  procedure: 

Administrative  action  appeals;  Federal 
regulatory  review,  31875 
Procedure  and  practice: 

BIA  rules  applicability.  27821 
Tnbal  electnc  power  utilities.  29040 
Tnh.il  revenue  allocauon  plans,  29044 

%«. !  ICES 

nmental  statements;  availability,  etc.: 
r  .cnio  of  San  lldefonso  trust  land,  NM;  El 
Rancho  electnc  substation  construction, 
9483,  19955 
Environmental  statements;  notice  of  Intent:  ' 
Flathead  Indian  Reservation,  MT;  forest 
management  plan;  meetmgs,  3048 
Federal  wildland  fire  management  policy  and 
program  review,  5737 


Grants  nd  cooperative  agreements;  availability, 
etc.: 
Coniract  support  funds  (FY  1996);  distribution 
and  uae  method;  guidance  availability. 
16106 
Indian  child  custody  proceedings;  jurisdiction 
reassumption  petitions: 
Red  ClIfT  Band  of  Lake  Superior  Chippewa 

Indians.  WI,  1778 
Washoe  Tribe  of  Nevada  and  Califorau  et  al., 
1779 
Indiao  tribes,  acknowledgement  of  existence 
determmations.  etc.: 
Apalachee  Indians  of  Louisiana.  19313 
A|»lachec  Indian  Tnbe.  19313 
Apalachicola  Band  of  Creek  Indians.  19314 
Blloxi,  Chitmacha  Confederation  of  Muskogees. 

Inc.,  19314 
Chickahominy  Indian  Tribe,  32456 
Duwamish  Tnbal  Organization.  33762 
Mehemn  Indian  Tribe.  19314 
Mendoia  Mdewakanton  Dakou  Community, 

32456 
Monacan  Indian  Tnbe,  Inc.,  19314 
Montauk  Indian  Nation,  19315 
Oakbrook  Chumash  People.  10782 
Ramapough  Mountain  Indians,  Inc..  4476 
Samish  Tribal  Organization.  15825.  26922 
Tmoqui-Chalola  Council  of  KItanemuk  and 
Yowhimne  Tejon  Indians.  19315 
Irrigatian  projects;  operation  and  maintenance 
charges: 
Wapato  Irrigation  Project.  WA,  8969 
Land  acquisitions  into  trust: 
Mashantucket  Pequot  Indian  Tribe.  CT,  33764 
Wyandotte  Tribe  of  Oklahoma.  29757 
Liquor  and  IoImcco  sale  or  distribuuon  ordinance: 

Wyandotte  Tribe  of  Oklahoma.  15298 
Meetings: 

Individual  Indian  Money  (IIM)  accounting  and 
customer  service — 
Tribal  consultation  on  financial  trust  services 
improvement.  24505 
Tribal  consultation  on  Indian  education  topics, 
18619 
Reservation  establishment,  additions,  etc.: 
Forest  County  Potawalomie  Community  of 
Wisconsin  Potawalomie  Indians.  32456 
Saginaw  Chippewa  Indian  Tribe.  32457 
Tribal  govertiment: 

Delaware  Tribe  of  Eastern  Oklahoma 
govemment-to-govemmcnt  relations 
through  Cherokee  Nation — 
Retraction  of  1979  decision  of  Deputy 

Commissioner  of  Indian  Affairs  to  deal 
with  Delaware  Tribe  of  Eastern 
Oklahoma  only  for  claims  purposes. 
33534 
Tribal-Slate  Compacts  approval;  Class  HI  (casino) 
gambling: 
Confederated  Tribes  of  Siletz  Indians  Tribe. 

OR,  4477 
Confederated  Tribes  of  Warm  Springs 

Reservation,  OR,  4478 
Coqullle  Indian  Tribe,  OR,  4477 
Cow  Creek  Band  of  Umpqua  Tribe  of  Indians. 

OR,  4477 
Klamath  Tribes,  OR,  30635 
Miami  Tnbe  of  Oklahoma,  OK,  4478 
Reno-Sparks  Indian  Colony.  NV.  4478 
Ute  Mountain  Ute  Tribe,  CO,  1 1217 

Indian  Health  Service 

RULES 

Contracts  and  grants: 

Indian  Self-Deterrainauon  and  Education 
Assistance  Act  amendments; 
Implementation,  32482 


PROPOSED  RULES 

Contracts  and  grants: 

Indian  Self-Determination  and  Education 
Assistance  Act  amendments; 
implementation,  2038 

NOTICES 

Agency  Information  collection  activities: 

Proposed  collection;  comment  request,  17903 
Grant  and  cooperative  agreement  awards: 
Indian  health  scholarship  program;  recipients 
list,  28214 
Grants  and  cooperative  agrcemente;  availability, 
etc.: 
American  Indians/ Alaska  natives — 

Tribal  management  program.  4446 
Health  professions  educational  loan  repayment 

program,  5789 
Health  professions  preparatory,  pregraduaie.  and 
Indian  health  scholarship  (professions) 
program  (FY  1996),  5789 
Health  professions  recruitment  program  for 
Indians,  8297 
Organization,  functions,  and  authority  delegations: 
Coniract  Health  Service  Delivery  Area 
(CHSDA)— 
Chehalls  Reservation,  WA;  geographic 
boundaries  redesignation,  1035 1 

Information  Security  Oversight  Office 

RULES 

Classiried  national  security  information: 
Interagency  Security  Classificauon  Appeals 
Panel  bylaws,  I08S4 

NOTICES 

Meetings: 

National  Industrial  Security  Program  Policy 
Advisory  Committee,  20287 

Inspector  General  Offke,  Health  and 
Human  Services  Department 

RULES 

Medicaid  programs: 
Fraud  and  abuse — 
Slate  utilization  and  quality  contitil  peer 
review  organizations;  program  sanctions 
imposition  and  adjudication;  correction, 
1841 
Health  maintenance  organizations,  competitive 
medical  plans,  and  health  care  prepayment 
plans — 
Prepaid  health  care  organizations;  physician 
incentive  plans  requirements,  13430 
Medicare  programs: 
Fraud  aiid  abuse — 
Health  care  plan  protection;  safe  harbors, 

2122 
Suite  utilization  and  quality  control  peer 
review  organizations;  program  sanctions 
Imposition  and  adjudication;  correction, 
1841 
Health  maintenance  organizations,  competitive 
medical  plans,  and  health  care  prepayment 
plans — 
Prepaid  health  care  organizations;  physician 
incentive  plans  requirements,  13430 

NOTICES 

Program  exclusions;  list,  6017.  11055,  17711, 

24502.  30243 
Special  fraud  alerts;  publication: 

Nursing  facilities;  services  not  rendered, 
falsified  claims,  etc.;  fraud  and  abuse, 
30623 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  3766,  7583 


lnleri;ov*rn»ner»lal  RelatiorM  Advisory 
(  ummivsioii 

N<  i  !  ICES  I 

Reports,  ava    if  '■>: 

Roleof  Fe«t!j    m,tf!diitt^  in  ;ftKrgv'it imnnai 
relations.  1194,  8636 
ACIR  prehminary  it:pon:  public  hr<>nnv 
7271,  11059 

Ini«ri<>f  IKpartrnt-nt 

See  Fish  and  WiWIfe  Service 
See  Geological  Survey 
See  bithan  Affairs  Bureau 
See  L.aMl  Management  Bureau 
See  Mmcrals  Maaafenent  Service 
See  Miaet  Bureau 
See  Natiooal  Biological  Service 
See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 

See  Surface  Mining  Reclwnation  ami  Fnfor-fnen! 
Office 

RULES 

Acquisitioii  regulations: 
Foreign  construction  materials,  etc.;  Federal 

regulatory  reform,  15389 
Forms,  CFR  part  removed,  31053 
Internal  procedures,  5519 
Soticuaiion  provisions  and  contract  clauses; 
streamlining.  31053 
Natural  resouae  damage  assessments,  20560 
Range  management: 
Grazing  administration 
Correction,  4227 
Tribal  government: 

Self-governance  program;  awarding  negotiation/ 
advance  planning  grants;  procedure 
establishment,  17830 

PROPOSED  RULES 

Semi-annual  agenda,  23078 
Tribal  govemmenL 

Self-governance  program  (FY  or  CY  1997) 
Application  submission  deadline,  3623 

NOTICES 

Agency  information  colleciion  activities: 

Proposed  collection;  comment  request,  10376 
Central  Utah  Water  Conservancy  District: 
Bonneville  Unit,  CenQ-al  Utah  Project,  irrigation 
water  contract  negotiation,  3730,  9482, 
24321 
Salt  Lake  County  artificial  grouml  water 

recharge/conjunctive  management  system 
implementation;  agreement  negotiation, 
28887 
Unitah  Unit,  Central  Utah  project;  imei:!  -n 

water  contract  negotiation,    -i  ^^ 
Upako  Unit,  Central  Utah  projt\ ;    rnt.ith.n 

water  contract  negotiation,  14158 
Wasatch  County  Water  Efficiency  Project/ 
Daniels  Replacement  Project; 
implementation  negotiation,  2432' 
Committees;  establishment,  renewal,  temi.n.in  ui 
etc.: 
Green  River  Basin  Advisory  Comimitci.    6252 
Environmental  statements;  availability,  ttc.: 
Central  Utah  Water  Conservancy  District — 
Wasatch  County  water  efficiency  project  and 
Daniel  replacement  project;  efficiency 
improvements,  30090 
Environmental  statements:  notice  of  intent: 
Palau  Compact  road  project;  Palau,  9191 
Exxon  Valdez  Oil  Spill  Trustee  Council; 

restoration  of  resources  and  services  injured 


bv  iti!  spili:  projects  fPY  1997)  pfrir>i>\.i^ 

request    "''     • 
hi'^h  tml  Hudhft  Sci   n  ;■    National  Envircmmeotal 

f>^iu>   All    itii t>tfmenlatkjo,  19308 
!inin(s  ^.d  cooperative  agreements;  avaitability, 


Tiance  program — 
iPt:  ♦dvafi.-r  Tianring,  17908 


!  ""ih:!!  sc! 

■•i..si..i  i  .m.;  Managers  Forum,  2258 

1  \<nfi  ^.li.u/  Oil  Spill  Public  Advisory  Grotip, 

~"   K  20272 
\^  csit-ni  Water  PoJicy  Review  Advisory 
Commissi<Hi,  2838,  18616 
Self  pmrmOTc;'  annual  fijndiRe  agreeaMntS  (FY 
vA,^    "-ur  ■:  Mr,:.        ,.ir  hi  A  bureaus; 
rii£ib!i   !»■- igrams,  252j5 
S^sior  i  '.i'iu;;>i-  Service: 

Ptr' .miiince  Review  Board:  membership,  33132 
\^aii.rH;>  M\d  watch  movements;  allocation  of 
duty-exemptions: 
Virsm  Islands,  10318 
>  ,i\.ip<ii  Prescoti  Indian  Tribe  Water  Rights 
SetUement  Act  of  1994.  implementation; 
statement  of  findings,  33536 

Inhrnal  ReveniH'  ^■<-^'\vf 

Ri  I  h> 

Fmfi '^rnrnt  taxes  and  collection  of  iitcome  taxes 
,ii    ■■urce: 
\  cacrai  ux  deposits  by  electronic  fitads  transfer, 

11548 
Indian  gaming  profits  to  tribal  members; 
widiholding  on  distributions;  correction, 
9639 
Nonpavmll  withheld  Uu  liabilities;  reporting, 

li-miinatioo  of  employer's  operations;  time  for 
furnishing  wage  statements  to  employees 
and  Social  Security  Adminisoation 
correction,  7214 
Estate  taxes: 

Actuarial  tables  exceptions 

Correction,  7991 
Generation-skipping  transfer  tax — 
Correction,  12135,  29653 
Excise  taxes: 
Gasoline  and  diesel  fuel  registration 
requirements,  10450 
Correction,  28053 
Federal  financial  assistance  received  by  financially 
troubled  bank  or  Ihnft  institiition,  or  in 
connection  with  acquisition  of  same; 
correction,  12135 
Federal  regulatory  reform;  CFR  parts  removed, 

515 
Gift  taxes: 
Generation-skipping  transfer  tax 

Correction,  29653 
Generation-skipping  transfer  tax;  correction, 
12135 
'n^  mic  taxes: 
Accuracy-related  penally  imposition,  4876 

Correction,  14248 
Bad  debts  modifications  and  dealer  assignments 

of  notional  principal  contracts,  32653 
Cash  received  as  bail;  reporting  by  court  clerks, 

6 
Common  trust  funds  diversification  at  time  of 

combination  or  division,  19546 
Consolidated  groups — 

Intercompany  h-ansactions  and  related  rules, 
10447,  13762 
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CoriHfJidHitJ  return  legiil.iiioB'- 

f    ■i«..ii,j,<icd  groups   ><',-.f  .  Hi.'    )-  :^K'tiaM 

of  members  use  limii<ii ^ "  2\ 

CnmoMaled  groups:  net  ":•>   n^r  i     rss 
carryforwards  an:    >>  .t    i        ,.     aid 
credits  followmi     ^t.r'\u<'^     "^-mge; 
limkaitons,  33335 
Short  taxable  years  aad  controlled  grotipt, 
33313 
Controlled  foreign  cocporalians,  foirign  base 
compMiy,  and  foreign  personal  holding 
company  income;  Jt  '"'uf  *s  correction, 
14248 
Controlling  corporation  s  hasi!>  adjustment  m  its 
controlled  corporation's  stock  following 
trrangular  reorganization;  correction,  11547 
Corporations  or  parttiershipa;  stock  or 
partnership  intcresls  offered  tirough 
underwriters,  19188 
Debt  instruments  modificationji,  32926 
Debt  instruments  with  origmai  issue  discowM, 

nti-abuse  rule,  30133 
Effectively  connecied  iiKome;  bramrh  proTits  tax 
and  branch-level  interest  uu,  9336 
CorrectiOB,  12135,  14247 
Employee  remuneration  in  excess  of  one  miibon 
dollars;  disallowance  of  deductions; 
correction,  4349 
Enterprise  zone  facility  bonds  issued  by  State 

and  local  governments,  27238 
Federal  tax  deposits  by  electronic  funds  kansfer, 

11548 
Foreign  corporattons-  - 
Determination  of  interest  expense  itedactioH, 

9326,  15891 
Transfers  of  domestic  stock  or  securities  by 
U.S.  persons;  correction,  1 1550 
Hedging  transactions — 

ConsoUdaied  group  parikipation.  517,  11547 
Indebtedness  discharges;  information  reporting, 

262 
Individual  returns;  automatic  ftllng  extension, 

260 
Intercompany  transfer  pricing  and  cost  sharing 
regulations,  7157 
Correction,  21955,  33656 
Investment  companies;  transfers  of  assets, 

19544 
Meals  and  ealertainnieat,  cinb  dues,  and  spousal 

travel;  expenses  paid  by  employer,  27(K)5 
Nonbank  trustee  net  worth  requirements.  1 1307 
Passive  activity  losses  and  credits,  limitations; 

correction,  14247 
Pension,  profit-sharing,  and  Stock  bonus  plans; 
alternative  benefits  limitations;  correction, 
14247 
Profit  split  method;  combined  taxable  income 

compulation,  21366 
Property  (contributed  or  other)  distribution: 
recognition  of  gain  or  loss  by  coniribuimg 
partner 
Correction,  7213 
S  corporation;  definition;  correction,  2869 
Tax  exempt  use  properly;  lease  term,  18675 
Tax  withholding  on  dispositions  of  U.S.  real 
property  interests  by  foreign  persons; 
correction,  7157 
Income  taxes,  etc.: 
Backup  withhokling,  statement  mailing 

requirements,  and  due  diligence;  correction, 
11307, 12135 
Bank  deposit  Interest  paid  to  individual  who 
is  nonresident  alien  of  U.S.  and  resident 
of  Canada;  information  reporting  and 
backup  witholding,  17572 
Procedure  and  administration: 
Environmental  settlement  fiiiids;  classification, 
19189 
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IR*» 

'■'TiMxiiM  M  time  '"  *»♦»  'tectkMf.  33363 

!»    1     r  m(xic>    >rairr    futiMCial  nsMllioa 
^tr^m    It  haMHy.  corrrctiofi.  IT762 
Rru  ncs  airf  whetetale  foorf  coaccfM; 

r  rioiiificatMa  BWibtr  iJHriag 
Cearecnm.  1035 
Taxpayer  Mknirfyiii(  muBben  (TIN).  26788 

Conectioii.  33657 
Termnuoon  of  rmploycr's  operations,  liae  for 
fiimishiDg  wage  sutemenu  to  employees 
awt  Social  SccurMy  Admmistralioii; 
correctioii,  7214 

PM'  l|•"^^.D  RULES 

tmpt<  -nu-ni  taxes  and  collection  of  incooie  taxes 
at  source 
Federal  Insurance  CoairiiMlJons  Act  (F1CA); 
taxation  ot  amounts  under  employee 
benefit  plMS.  2194 
Heanng.  20767 
Federal  tax  deposits  by  electronic  fiinds  transfer. 

cross-reference.  1 1 595 
Federal  Unemptoyment  Tax  Act  (FUTA); 
taxation  of  amounts  under  employee 
benefit  plans.  2214 
Heamg.  20767 
Temporary  employment;  nforatauon  rcponmg 
and  backup  withitolding.  hearing.  20767 
Comction.  28823 
Estate  taxes: 
Generation  skipping  transfer  tax;  cross 
reference.  29714 
Excise  taxes: 
Gasoline,  sale  or  removal  and  tax  bond 

requirements,  withdrawn,  10492 
Gasoline  and  ^^icsel  fuel  dye  lajectioa  systems, 
10490 
Gift  taxes: 

Generation-skipping  transfer  tax;  crou 

.  'rence.  29714 
^. .,],',  c  trust  refoftion.  personal  or 

u  iiified  personal,  sate  of  icstdence.  16623 
11-    HI       J  <i"s: 
>  nonizaMe  bond  pnwi— .  public  beahng . 

33396 
Bad  debts  aMslificaticns  and  dealer  assignments 
of  notional  prmcipal  contracts.  crtMS 
reference,  32728 
BuiMmg  demolition,  defMition  of  stmclure, 
3 1 473 

CoMolidaied  groups,  loues  and  dednctiens 
of  members  use  limitaiums,  cross 
lefetence,  33393 
Consolidated  gronps;  net  operating  km 
carryforwards  and  built-in  loues  and 
credits  foHowing  owncnlup  rtwgr; 
limitaiKNM,  crou  lefefeacc,  3339S 
Siian  taxable  yean  aad  conlreNed  gronpa. 
cross  refereiMre,  33391 
Controlled  foreign  coqwrations.  foreign  bnae 
company,  and  foreign  personal  holding 
company  Income;  defimtions — 
Hearrng  cMcelled.  338 
^ -.rrk  t- -,?  ].  <rmerritips;  slock  or 

-.^r'",  ■  r.        >ciali  offered  throngk 
ijnticr*ri(cr!> 
Heanng  canceHaiion,  1 543 
Employee's  accrued  boMAts  calcnlalinn. 
qualified  beitefit  pcMton  pirn 
contribHlions;  concciMn,  10489 
Extraordinary  dividends;  disiribiitions  lo 

corponMe  slinielioldcrs.  30843 
Federal  lax  depoaMs  by  electronic  fimds  transfer, 
crou  icferencc.  1 1395 


Fmeign  corporatMnn — 

Determination  of  inteicst  expense  dedHdion 
and  btMch  proAis  tax.  9377.  Z7833. 
28118 
Transfers  of  domestic  stock  or  securities  by 
U.S.  persons,  cross  reference.  15743 
individual  rcninu.  suiomatK  filuig  extension, 
cross  reference 
Hearing  cancellation.  20503 
Public  heanng.  338 
Loans  to  plan  participants  or  beneficiaries 

Heanng.  20766 
Low  incoiiK  honaing  credit;  available  unit  rule. 

27036 
MarkelaMe  secunties;  partnerships  distribution. 
28 
Correcbon.  1 1083 
Hearing  cancellation,  1 45 1 7 
h4ortgage  credit  certificate  reissuance — 
Hemif  cancellation.  21988 
PoMic  hearing.  1 5204 
Pannenhip  termination.  21985 
Qualifled  small  business  slock;  50  percent 

exclusion  for  gain.  28821 
Retirement  bonds,  withdrawn.  552 
Section  467  renul  agreements.  27834 
Secunties  dealers,  mark-to-market  accounting: 
equity  interests  in  related  parties  and 
dealer-customer  relationship.  3 1 474 
Tax-exempt  bonds,  arbitrage  restnctions.  33405 
Tax-exempt  section  501(0(5)  labor,  agricultural 
and  horticultural  organizations, 
requirements,  public  heanng,  15204 
Tax-q«ialified  retirement  plans,  eligible  rollover 
distributions,  cross  reference,  hearing.  9659 
Temporary  employment,  information  reporting 
aad  bnckup  wiihhoiduig;  hearing,  20767 
Correction.  28823 
Income  taxes,  etc.: 
Tax  withhoUing  on  certain  U.S.  source  income 
paid  lo  foreign  persons  and  related 
coMectian.  rcAmds.  and  credits,  etc..  17614 
Organization,  ftmctiont  and  aulhorily  delegalions: 
Taxpayer' assistance  onfers^ 
Modification  ex  rescission.  17265 
Practice  and  administration: 
Tax-qiMlified  retirement  plans,  eligible  rollover 
disinbunons,  cross  reference,  correction, 
9660 
Procetture  and  administration: 

Domestic  unincorpomled  business  organizations 
claasificatian  m  partneiships  or 
associations;  hearing,  21989 
Extensions  of  tone  to  make  elections,  crou 

Return  informnlion  disclosure,  property  or 
services  for  tax  admmistration  purposes; 
JustKe  Department,  concction.  9660 

Sale  ef  seized  property,  setting  of  mminmm 
price.  .30012 

NOTICES 

Agency  information  collection  activities: 
Proposed,  collection;  comment  request.  368. 

199^;.  1998.  1999.3763,4811.5061.6060- 
6062.  6293.  6294,  7154,  9528-9530,  10617. 
10618.  10844.  1.3919.  14206.  14207. 
14373.  ISI62.  18193.  18464.  11647. 
18648.  18775.  19113.  19332.  20552-20554. 
21227.  24329.  24530.  23741,  23937. 
27384.  29167,  29448.  30284.  30668, 
32475-32478.  33172.  .33173.  .33797 
Aft  Ardviiory  Panel;  closed  meetings,  repon 

availability.  10845 
Committees;  eitabliihntcnt.  renewal,  termination, 
etc.: 
An  Advisory  PaMsl,  7832 


Mormntion  Rcponmg  Program  Advisory 
Committee.  24351 
Inflntion  adjustment  factor  and  reference  prices: 
Fwc\  credit,  nonconventionai  sources,  13919. 

16031 
Renewable  electricity  production  credit.  14208 
Meetings: 

Alt  Advisory  Panel.  9744 
Commissioner's  Advisory  Group,  26556 
InformatKMi  Reporting  Program  Advisory 
Committee.  18464 
Organization,  functions,  and  authority  delegations: 
Assistant  Commissioner  (Employee  Plans  and 

Exempt  Organizations).  1 1 469 
Case  Managers  et  al.,  14852 
Chiefs,  Appeals  Offices,  et  al.,  30937 
Examination  case  managers.  14832 
Taxpayer  assistance  orders — 
Taxpayer  Ombudsman;  issuance.  763 
Taxpayer  Ombudsman,  etc.;  modification  or 
rescission,  764 
Privacy  Act: 
Computer  matching  programs,  1817,  2869, 
28928 
Taxable  substances,  imported: 
Butyl  benzyl  phthalate,  13919 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

PSOPOSED  RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  31470 

NOTICES 

Meetings.  13145,  31963 

International  Development 
Cooperation  Agency 

See  Agency  for  International  Development 
See  Oveneaa  Private  Investment  Corporation 


Intemationai  Trad«    vthnin; 


n»»n 


PKOPOSED  RULES 

Antidumping  and  countervailing  duty  proceedings: 
Admmistrative  protection  orders,  procedure 
changes,  4826 
UntfMay  Ronnd  AgreemenU  Act  (URAA); 
conformance: 
AntiAnnping  and  cotrntervaitang  duties.  Federal 
icgulatory  review,  73W,  18122.  28821 

NOTICES 

Agrncy  infermalion  colleciion  activities: 

Proposed  collection,  comment  request.  23845 
Antidumping 

Anhytfatms  sodium  metasilicalc  from — 

France.  9425,  30852.  .30853 
Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 
France  et  al..  3672.  31506 
Germany.  4763 
Thailand.  33711 
Aramid  fiber  formed  of  poly  para-phenyiene 
tereplMhaJamide  from — 
Nelheriands.  15766,  26876 
Ball  bearings  (other  than  tapered  roller  bearings) 
and  parts — 
Gennany.  1323,  13769 
Beryllium  metal  and  high  beryllinm  alloys 
from — 
Kazakhstan.  13770 
Bicycles  from — 
China.  19026 
Brake  drums  and  rotors  frotn — 
China.  14740  2<>07'< 


Brass  iheet  and  strip  from^ 

Cana^  1560.  7238 

OenBimy.  18726.  20214 

Netherlands,  1324 
Calcium  aluminate  flux  from — 

France.  15028 
Circular  welded  carbon  ste*;  pipts  jiai  tubci 
from — 

Thailand,  1328,  18373,  29533 
Circular  welded  non-alloy  steel  pip<  Mil  tuK 
from — 

Brazil  et  al.,  1 1608 
Circular  welded  non-alloy  steel  npt-  trrn — 

Korea,  6812,  18380 

Romania,  24274 

South  Afi^ca.  24271 
Oad  steel  plate  from — 

Japan.  7469,  21158 
Cold-rolled  jtaibon  steel  flat  products  from — 

Germany,  3902 
Color  picture  lubes  from — 

Canadar74290 
Color  television  receivers,  except  for  video 
monitors,  from — 

Taiwan.  6624.  13814,31507 
Color  television  receivers  from — 

Korea.  1339.  4408,  26158,  32426 
Compact  ductile  iron  uairr.nirtN  •^ting';  and 
glands  from — 

China.  6812,  18568 
Corrosion-resistant  carbon  steel  tlai  pnniucts 
from — 

Australia.  14049.  26876 

Canada.  13815 

Korea,  18547 
Cut-to-length  carbon  steel  plate  from — 

Canada,  7471 

Finland,  2792 

Gennany,  13834.  26159 

Sweden.  15772 
Dynamic  random  access  memory 

semiconductors  of  one  megabit  and  atxjve 
from — 

Korea.  4763.  5375.  20216 
Electric  golf  carts  from — 

Poland,  29534 
Elemental  sulphur  from — 

Canada.  8239 
Engineered  process  gas  turbo-compressor 
systems,  assembled  or  unassemMco   .jn.i 
complete  or  incomplete,  from — 

Japan,  28164 
Extruded  rubber  thread  from — 

Malaysia.  25190 
Ferrosilicon  from — 

Brazil.  20793 
Foam  extruded  PVC  and  polystyrene  framing 
stock  from — 

United  Kingdom,  7240,  22021 
Forged  stainless  steel  flanges  fix>in — 

India.  11613.  14073.20223 
Forged  steel  crankshafts  from — 

United  Kmgdom,  25621,  30854 
Fresh  and  chilled  Atlantic  salmon  from — 

Norway,  26878 
Fresh  cut  flowers  from — 

Colombia,  17685 

Mexico.  6812,  28166 
Fresh  kiwifruit  from — 

New  Zealand.  15922 
Fresh  tomatoes  from — 

Mexico.  18377 
Granular  polytetrafluoroethylene  rcii.i  trom — 

Italy.  25195.  30219 

Japan.  1343.  2489 
Gray  portland  cement  and  clinker  from — 

Mexico.  10562,  24283 


Hcat>  torged  hand  tools,  finished  or  mfinished, 
with  or  without  handles,  from — 

China,  15028,  15218.  24285 
High  power  microwave  amplifiers  and 
components  from — 

Japan.  20223 
High  tenacity  rayon  filament  yam  from — 

Gc'7nan\    '  ;613 
Hut  railed  cart>on  steel  flat  products,  etc.. 
From — 

f  ranee.  3I92I 
Hot-rolled  lead  and  bismuth  carbon  steel 
products  from — 

United  Kingdom.  20225 
Industi!al  nitrocellulose  from — 

Lnued  Kingdom,  6624,  29342 
Industnal  phosphoric  acid  frtim — 

Belgium.  20227.  26160 

Israel,  4766,  20230 
internal-combustion,  industrial  forklifl  tracks 
from-^ 

Japan.  10562 
l^igc  newspaper  printing  presses  and 

t  >mp«nfnts  (assembled  or  unassembled) 
troni 

Gennany,  8035 

Japan,  8029 
i  jrgc  power  transformers  from — 

France,  15461 

Italy.  15033 
Magnesium,  pure,  from — 

(  anada.  29343 
Manganese  metal  from — 

China.  4415 
Mechanical  transfer  presses  from — 

Japan,  15034 
Melamine  institutional  dinnerware  products 
from — 

Indonesia  et  al..  8039,  30219 
Natural  bristle  paint  brushes  and  brush  heads 
from — 

Chma,  15037 
Oil  country  tubular  goods  from — 

Canada.  9676 
Pasta  from — 

Italy,  1344.  7472.  30326 

Turkey,  1351.6348,30309 
Pencils,  cased,  from — 

China,  27049 
Polychloroprene  rubber  from — 

Japan,  15221,29.344 
Polyethylene  teiephthalate  film,  sheet,  and  strip 
from — 

Koiea,  5375,  8911 
Polyvinyl  alcohol  from — 

China,  14057 

Japan.  14063 

Japan  et  al.,  24286 

Taiwan,  14064 
Porcelain-on-steel  cooking  ware  fhwn — 

Mexico,  4957,  8911.  15463 
Pressure  sensitive  plastic  tape  fix)m — 

Italy,  20231 
Professional  electric  cutting  tools  from — 

Japan.  14293 
Roller  chain,  other  than  bicycle,  from — 

Japan.  28168,  28171 
Scbacic  acid  from — 

China.  22025 
Shop  towels  from — 

Bangladesh,  5377,  20231 
Silicon  metal  ftora — 

Argentina,  1748 

Brazil,  18375 
Sodium  azide  from — 

j.ip,in   4959,  26878 


UMI 
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liHernationaf 

Solid  urea  from — 
Former  German  Democratic  Republic,  27049 
German  Democratic  Republic,  10563 
Sparklers  from — 

China.  15464 
Stamless  steel  bar  from — 

India,  31508 
Stainless  steel  butt-weld  pipe  and  mbe  fittings 
from — 
Japan,  6349 
Stainless  steel  cooking  ware  from —    • 

Korea.  8253 
Stainless  steel  wire  rods  from — 

France,  8915 
Standard  welded  carbon  steel  pipe  and  tube 
from — 
Turkey.  8918 
Steel  concrete  reinforcing  bar  from — 

Turkey,  15039 
Steel  jacks  from — 

Cmada,  6627 
Steel  wire  rope  from — 

Korea,  20233 
Sugar  from — 

France,  20236 
Sulfanilic  acid  from — 
China.  25196,  29073 
Tapered  roller  bearings  and  parts,  finished  and 
unfmished,  from — 
China.  7473,  10314.  14073 
Japan.  20238,  25200 
Romania,  15465 
Tapered  roller  bearings  and  parts  from — 

China,  29345 
Tapered  roller  bearings,  four  inches  or  less  in   . 
outside  diameter,  and  components,  from — 
Japan,  20238,  25200 
Titanium  sponge  from — 
Russia.  6350.  9676 
Russian  Federation.  20793 
Ukraine.  6350 
Track  bailer  axle-and-brake  assemblies  from — 

Hungary.  13481 
Uranium  from — 
Kazakstan  et  al.,  15468 
Russian  Federation  et  al.,  1 1 185 
Viscose  rayon  staple  fiber  from — 

Finland,  6814 
Welded  carbon  steel  pipes  and  mbes  from — 

Thailand,  21159 
Welded  carbon  steel  standard  pipes  and  tubes 
from — 
India,  31509,  33492 
Welded  stainless  steel  butt-weld  pipe  fittings 
from — 
Taiwan,  14742 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  2488,  3670. 
4956.  6347,  8238,  1 1 184,  14739,  18378, 
20791,26158,28840.32771 
Intent  to  revoke  in  pan,  32771 
New  steel  rail,  except  light  rail,  from — 
Canada,  11607,29531 
Antidumping  duties: 
Administrative  reviews;  time  limit  extension, 

14291 
New  shipper  administrative  review,  1 562 
Antidumping  duty  orders  and  findings: 
Determmations  not  to  revoke,  6973,  14291, 

17684,  28163 
Intent  to  revoke,  3903,  8028,  14292,  19608, 
29072 
Cheese  quota;  foreign  government  subsidies: 
Annual  list,  2491 
C^arieriy  update,  13846 
Committees;  establishment,  renewal,  termination, 
etc.: 
Environmental  Technologies  Trade  Advisory 
Committee,  30033 
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InterridtuKidl 


Justice 


Ij.S.-Kom  Cooimitiec  on  Businen 

CoofKntion.  1 504 1,  20238 
U.S. -South  Africa  Business  Development 
Commiliee.  15223.  26499 
Countervailuig  duties: 

Aiiiifnction  bearings  (other  than  ia(>ered  roller 
beanngs)  and  parts  from — 

Singapore.  20796 
Apparel  from — 

Thailand,  10314 
Bail  bearmgs  and  puts  froa — 

Thailand,  20799 
BrKks  from — 

Mexico.  26^2 
CartJon  steel  butt^weid  pipe  fittings  from — 

Thailand,  4959 
Cartmn  steel  products  from — 

Sweden,  5378 
Ceramic  tile  from — 

Mexico.  6630 
Circular  welded  cartoon  steel  pipes  and  tubes 
from — 

Thailand.  25205 
Cotton  shop  towels  from — 

Pakistan.  26163 
Cut-to-length  carbon  steel  plate  from — 

Brazil  el  al..  25207 

Mexico.  2492 

Sweden.  5381.26878 
Extruded  rubber  thread  fhxn — 

Malaysia.  20803.  29S34 
Ferrochrome  from — 

Soudi  Africa.  19259 
Hot-rolled  lead  ad  bismuth  carbon  steel 
products  from — 

United  Kingdom.  20238 
Industrial  phosphoric  acid  fran — 

Israel.  8255,  28841.  28845 
Iron-meial  castings  from — 

India,  25623,  26879 
Laminated  hardwood  flooring  from — 

C«iada.  15041.  29077 
Leather,  etc..  from — 

Argentina.  14553 
Leather  wearing  apparel  from — 

Mexico.  249Z  14076.  26163 
Live  swine  from — 

Canada.  19261.26879 
Magnesium,  alloy  from — 

Canada.  11186 
Magnesium,  pure  and  alloy,  from — 

Canada.  24287 
Magnesium,  pure  from — 

Canada.  11186 
Oil  country  tubular  goods  from — 

Argentina.  26164 
Pasta  from— 

Italy.  3672.  30288 

Turkey.  3672.  30366 
Porcelain- on- steel  cookingware  from — 

.Mexico.  1.^56.  10726 
Refngeration  compressors  from — 

Singapore,  10315,  29348 
Roses,  miniature  carnations,  and  other  cut 
flowers  from — 

Colombia.  7474,  9426.  9429 
Standard  chrysanthemums  from — 

Netheriands.  20406.  2041 1 
Textile  mill  products  from — 

Thailand,  2797.  2800 
Countervailing  duty  orders: 

Determinations  not  to  revoke,  7474.  26890, 

31922 
bilent  to  revoke.  7475.  13847.  19045.  31923 
Customized  Market  Analysis;  program  name 

change  from  Customized  Sales  Survey,  and 

pnce  list,  1562 


Bxpoti  trade  certificales  of  review.  3673.  4254. 
4255.  7092.  1 1 189.  13152,  14077.  16752, 
18121.  25207.  26499.  26890.  27049.  30032. 
'     32427,  32772,  32773 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Market  development  cooperator  program.  30033 
Inlenabonal  buyer  program;  domestic  trade  shows 

support.  31384 
Meetings: 
Automotive  Parts  Advisory  Committee.  24760 
Environmental  Technologies  Trade  Advisory 

Committee.  4255,  26891 
President's  Export  Council.  1 1379.  32773 
VS.  Automotive  Parts  Advisory  Ccmmiltee, 
2802 
North  American  Free  Trade  Agreement  (NAFTA); 
bmatiooal  panel  reviews: 
Cold-rolled  steel  sheet  from— 

Canada,  S98Z  30221 
Color  picnire  tubes  from — 

Canada,  30221 
Hot-rolled  steel  sheet  from — 

Canada,  5982 
Porcelain-on-steel  cookware  from — 

Mexico.  30222 
Roiled  steel  plate  from — 
Canada.  5983 
Scope  nilings;  list  5533.  18381 
Tmde  fair  privatization.  VS.  exhibitor  presence 

at  Tokyo  Motor  Show.  Japan.  10432 
Urugtiay  Round  Agreements  Act  (URAA): 
Foreign  currency  conversions  to  U.S.  dollars, 
methodology:  policy  change.  9434 
Watches  and  watch  movements,  allocation  of 
duty -exemptions: 
Virgin  Islands.  10318 
Applications,  hearings,  determinations,  etc.: 
Agricultural  Research  Service  et  al..  30220 
Continuous  Electron  Beam  Accelerator  Facility, 

VA.  6628 
Florida  International  University,  6628 
Florida  International  University  et  al..  7240 
Mississippi  Stale  University  et  al..  25621 
National  Institute  of  Standards  and  Technology. 

4767 
North  Carolina  Sate  University.  6629 
Research  Triangle  Instimte  et  al..  28174.  28175 
Rat(efs  University  et  al..  7240 
Scripps  Research  Institute  et  al..  1 1613 
Shriners  Hospital.  25623 
University  of — 
Albany  etal.  31509 
California.  Davis.  15469 
California  et  al..  1563.  8041,  29346 
Hawaii  et  al..  8042 
Indiana.  15469 
Maryland.  1564 

Southern  California  et  al..  28176 
South  Florida  et  al..  6629,  29347 
Tulane  Hospital  and  Clinic  et  al..  4767. 

15469 
Wisconsin-Eau  Claire  et  al..  28175 
Wyoming  et  al.,  4768 

InternationaJ  Trade  Commission 

PROPOSED  RULES 

Adjudicative  procedures: 
Investigations,  retention  and  use  of  confidential 
business  information  from  investigations  on 
unfair  practices  in  import  and  trade.  7230 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  (S022 
Submission  for  OMB  review;  comment  request. 
II22I. 21209 


Import  Investigations: 
Administrative  protective  orders  breaches; 
sanctions  imposed  for  actiial  violations. 
21203 
Agricultural  tractors  under  50  power  take-off 

horsepower.  6862,  31 148.  33136 
Andean  Trade  Preference  Act;  impact  on  U.S. 
economy  and  on  Andean  drug  crop 
eradication;  annual  report,  33137 
Asia  Pacific  Economic  Cooperation  (APEC) 

forum,  trade  liberalization.  5026 
Bell  peppers  from — 

Honda.  13875 
Beryllium  metal  and  high-beryllium  alloys 
from — 
Kazakhstan.  13213.24509 
Bicycles  from — 

China.  4680.  33137 
Brake  drums  and  rotors  from — 

Chma.  10787,  21207 
Broom  com  brooms  from — 

Mexico.  11061.  24952 
Caribbean  Basin  Economic  Recovery  Act; 
impact  on  U.S.  industries  and  consumers; 
annual  report.  33137 
Circular  welded  non-alloy  steel  pipe  frtxn — 
Romania.  1402.  4680.  19958 
South  Africa.  1402.  4680.  19938 
Gad  steel  plate  from — 

Japan.  10380 
Cold-rolled  carbon  steel  flat  products  from — 
Germany.  2263.  17319 
Netherlands.  2263,  17319 
Country  of  origin  marking;  laws,  regulations. 

and  practices  review,  5802 
Dynamic  random  access  memory  controllers, 
multi-layer  integrated  circuits,  chipsets  and 
products  containing  same.  31 148 
Electrical  connectors  and  products  containing 

same.  11221.21208 
Electronic  products,  including  semiconductor 
products,  manufachired  by  certain 
processes,  6863 
Engineered  prtxess  gas  turbo-compressor 
systems  from — 
Japan.  24952 
Ethyl  alcohol  for  fiiel  use  frxira  Caribbean  Based 
Initiative  (CBI)  beneficiary  countries — 
Base  quantity  determination.  1403 
Fiber  optic  modems,  self-powered;  investigative 

attorney  designation.  28890 
Rash  memory  circuits  and  products  containing 

same.  7122.  31149 
Foam  extruded  PVC  and  polystyrene  framing 
stock  from — 
United  Kingdom.  27097 
Fresh  tomatoes  from — 
Florida 

Mexico.  15968.  28891 
General  Agreement  on  Trade  in  Services 
(GATS)— 
Examination  of  South  Amencan  trading 
partners'  schedules  of  commitments, 
24510 
Global  positioning  system  coarse  acquisition 
code  receivers  and  products  containing 
same.  13876 
Hardware  logic  emulation  systems  and 

components,  9486,  13517,  15969.  31149 
Laminated  hardwood  flooring  from — 

Canada.  11430.21209 
Large  newspaper  printing  presses  and 

components,  assembled  or  unassembled, 
from — 
Germany  and  Japan,  10381 
Manganese  metal  from — 
China.  1403 


Melaminc  institutional  dinnerware  from — 
China.  15109 
China  et  al..  5801 
Indonesia.  IS  109 
Taiwan.  15109 
Memory  devices  with  increased  capacitance  and 

products  containing  same.  19319 
Monolithic  microwave  integrated  circuit 
downconverters  and  products  containing 
same,  including  low  noise  block 
downconverters,  10595 
Neodymium -iron -boron  magnets,  magnet  alloys, 
and  articles  containing  same,  6863,  14808. 
26206 
Non-nibber  footwear  quarterly  statistical  report, 

18157 
Pasta  from — 
Italy.  4681 
Turkey.  468 1 
Paicnt-based  exclusion  orders;  extension  in 
conformity  with  Uruguay  Round 
Agreements  Act  (URAA),  5803 
Polyvinyl  alcohol  from — 

Chinaetal.,  5804,  24511 
Production  sharing;  use  of  U.S.  components  and 
materials  in  foreign  assembly  (1992-1995). 
24511 
Random  access  memories,  processes  for 
manufacnire  of  same,  and  products 
containing  same.  1 1 222 
Salinomycin  biomass  and  preparations 

containing  same,  3462,  6024 
Self-powered  fiber  optic  modems,  19320 
Sodium  azidc  from — 
Japan,  1784.  10596 
Starter  kill  vehicle  security  systems  from — 

Taiwan.  16807 
Steel  concrete  reinforcing  bars  from — 

Turkey.  11063,  19958 
Tomatoes  and  peppers,  fresh  or  chilled,  24953 
Meetings;  Sunshine  Act,  1206.  5063.  7049,  10788. 
15831.  16934.  20541.  26545.  29424,  30921. 
33537 
Uruguay  Round  Agreements  Act  (URAA),  General 
Agreement  on  Tariffs  and  Trade  (GATT): 
Customs  rules  of  origin  international 

harmonization,  4485,  9197.  13214,  25688 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Georgia  &  Florida  Railroad  Co..  Inc..  412 
Live  Oak.  Perry  &  Georgia  Railroad  Co..  Inc., 

413 
Norfolk  Southern  Railway  Co.  et  al..  413 
Ortman.  Raymond  L..  414 
Portland  &  Western  Railroad,  Inc.,  414 

Railroad  services  abandonment: 
Boston  &  Maine  Corp.,  414 
Canadian  Pacific  Ltd.,  1194 
Illinois  Central  Railroad  Co.,  354 
Norfolk  &  Western  Railway  Co..  415 
Southern  Pacific  Transportaiion  Co..  416 

James  Madison  Mtmorial  KlioN^ship 
Foundation  ^ 

PROPOSED  RULES  C 

Fellowship  program  requirements,  25612  J) 

Joint  Board  for  Enrollmefit  of 
Actuaries 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Actuarial  Examinations  Advisory  Committee, 
24953 


Meetings: 
Actuarial  Examinations  Advisory  Committee, 
15919,  24954 

Judicial  Conference  of  tlie  United 
States 

NO-ncES 

Judicial  Advisory  Committee  on  Long  Range 
Planning: 
Federal  Courts  long  range  plan;  Conference 
approval,  9198 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procedure  Rufes,  1785,  9487, 

26207 
Bankruptcy  Procedure  Rules.  1785.  6657 
Civil  Procedure  Rules,  6657 
Criminal  Procedure  Rules.  6657 
Evidence  Procedure  Rules.  6656 
Practice  and  Procedure  Rules.  26207 

Justice  Assistance  Bureau 
NO-ncES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  26547 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  AdminisU^tion 

See  Federal  Bureau  of  Investigation 

See  Federal  Prison  Industries 

See  Foreign  Claims  Settlement  Commission 

See  Immigration  and  Naturalization  Service 

See  Justice  Assistance  Bureau 

See  Justice  Programs  Office 

See  Justice  Statistics  Bureau 

See  Juvenile  Justice  and  Delinquency  Prevention 

Office 
See  National  Institute  of  Corrections 
See  National  Institute  of  Justice 
See  Parole  Commission 
See  Prisons  Bureau 
See  Victims  of  Crime  Office 

RULES 

Antitiiist  Civil  Process  Act;  submitted  materials 

use  and  examination,  2116 
Bankruptcy  Reform  Acts;  internal  procedural 

guidelines  establishment.  24889 
Civil  proceedings  before  U.S.  magisti^te  judges; 

policy  revision,  8472 
Executive  Office  for  Immigration  Review: 
Motions  and  appeals  in  Immigration 
proceedings.  18900 
Correction.  19976.  21065.  21228.  32924 
Federal  regulatory  reform: 

Civil  Aeronautics  Board  decisions, 

recommendations  to  President;  CFR  part 
removed,  17575 
Policy  statements: 
Antitrust  Procedures  and  Penalties  Act — 
Procedures  for  receipt  and  consideration  of 
written  comments;  CFR  section 
removed,  13763 
Privacy  Act;  implementation,  6316,  6317.  6318 
Technical  amendments,  33657 
Victims  of  Child  Abuse  Act;  designation  of 
agencies  to  receive  and  investigate  reports. 
7704 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Delectable  warnings  at  curb  ramps,  hazardous 
vehicular  areas,  and  reflecting  pools, 
16232 
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Civil  Liberties  Act  redress  provisions: 
Persons  of  Japanese  ancestry,  17667.  29715 
Individuals  who  relocated  to  Japan  as  minors 
during  World  War  II;  guidelines.  29716 
Nondiscrimination  on  the  basis  of  disability  in 
State  and  local  government  services: 
Curb  ramps  at  existing  pedestrian  walkways; 
installation,  4389 
Semi-aimual  agenda.  23174 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2531, 
2532.  3054,  3945,  4791.  7280.  8075. 
14809.  15110.  15304.  15516.  15517 
Submission  for  OMB  review;  comment  request, 
1785.  29762 
Americans  with  Disabilities  Act;  barrier  free 
design  regulations  certifications: 
Texas,  26545 
Public  hearings.  26546 
Cuban  Liberty  and  Democratic  Solidarity 
(LIBERTAD)  Act  of  1996;  Title  III 
provisions;  summary.  24955  < 

Federal  procurement;  affirmative  action  reforms 

proposal.  26042 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Americans  with  Disabilities  Act.  technical 

assistance  program.  25744 
COPS  innovative  community  policing;  problem 

solving  partnerships.  30095 
COPS  universal  hiring  program.  31549 
Immigration  related  employment  discrimination; 
public  education  program.  12097 
Indian  sovereignty  and  govemment-to-govemment 
relations  with  Indian  Tribes;  policy 
availability.  29424 
Jacob  Wetteriing  Crimes  Against  Children  and 
Sexually  Violent  Offender  Registi^tion  Act; 
implementation  guidelines,  151 10 
Meetings: 
Violence  Against  Women  Advisory  Council. 
1602 
Police  Corps  pilot  program  (FY  19%) 

implementation;  State  plans  submission, 
31550 
Pollution  control;  consent  judgments: 
ALCOA  et  al..  21488 
Allen  County  Board  of  County  Commissioners. 

OH,  10010 
Allied-Signal.  Inc..  11866 
Allied  Signal.  Inc..  et  al..  10596.  27367 
American  Cyanamid  et  al..  20274 
American  Recovery  Co.  et  al..  15117 
AM  International,  Inc..  et  al..  24512,  25890 
Amtel.  Inc..  et  al..  6024 
Avtex  Fibers  Front  Royal.  Inc..  1403 
Blue  Grass  Chemical  Specialties,  L.P..  et  aj.. 

32462 
Braselman  Corp.  et  al..  33138 
Bridgeview  Joint  Ventiire.  1404 
Burmar  Metal  Finishing  Corp.  et  al..  I(X)I0 
Burrows.  Elmer,  et  al.,  10596 
Cambridge  Plating  Co.,  Inc.,  1841 1 
Caribe  Tuna,  Inc..  1 1 866 
Cassidy  et  al..  29426 
Chevron  Chemical  Co.  et  al..  1 1431 
Chevron  U.S.A.  Inc.  et  al..  30096 
Christopherson,  Richard  R..  6025 
Ciba-Geigy  Corp..  33138 
Citizens  Utility  Co.  of  Illinois.  15117 
Consolidation  Coal  Co.  et  al.,  25241 
CPF.  Inc..  32462 
Crown  Paper  Co.  et  al.,  10597 
Distiict  of  Columbia.  16265 
Electio- Voice,  Inc.,  2264 
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Elf  Atochero  North  Amcrict,  Inc..  et  al..  8642 
Eljer  Industries,  Inc..  et  al..  I626S 
Elliott  Drywtll  &  Aibcslos.  Inc.,  10598 
Fannland  Industries.  Inc.,  et  al.,  14810 
Fidelcor  Business  Credit  Corp.  et  al.,  1 1432, 

26932 
Fisher,  David  B..  et  al.,  245 1 Z  29426 
Flour  City  Architectural  Metals,  Inc.,  et  al.. 

18412 
Fort  Howard  Corp.,  15517 
Freeman  et  al..  32857 
Fmnbergcr.  Martin  H.,  et  al.,  21488 
General  Electric  Co..  161 13 
Glidden  Co.  et  al..  29763 
0»vani.  Hargovuid  L..  et  al.,  24330 
H.S   Finishing  Products  Corp..  14810 
Hercules  et  al..  8643 
Hi^kei.  1404 

Hindman.  KY.  et  al..  16266 
Intenutional  Paper  Co.  et  al.,  1 55 1 8 
Inlersuic  Distnbutioa  Center  Associates,  Ltd.. 

et  al.,  5805 
Iroquois  Pipeline  Operatmg  Co..  32463 
Island  Realty,  Inc..  18413 
IT  Corp.  et  al..  14810 
John  Mofreil  and  Co..  7018 
Keystone  SaniuUKM  Co..  inc..  et  al.,  1841 1, 

25890 
Kline.  Richard  A.,  et  al.,  30257 
Koppers  Industries,  Inc.,  et  al.,  28596 
Uggett  A  Plait.  Inc..  18412 
Lone  Star  Industries.  Inc..  1 1867 
Louisiana-Pacific  Corp..  16266 
Macclenny.  FL.  et  al.,  22072 
MaradMo  Oil  Co..  3730 
Maryland  Sand.  Gravel  &  Stone  Co.  et  ai.. 

22072 
Mobil  Minmg  A  Minerals  Co..  10598 
viobil  Oil  Corp..  30096 
Moouose  Chemical  Corp.  of  California  et  al.. 

30097 
Vtotorola.  Inc..  et  al..  25689 
viunicipal  Authority  of  Union  Township  et  al., 

10598 
Nako  Chemical  Co.  et  al..  14579 
New  Boston  Coke  Corp..  245 1^ 
Niagara  Transformer  Corp..  1^05 
Northeast  Food.  Inc..  1481 1 
Oaas.  Torger  L..  et  al..  18412 
Occidental  Chemical  Corp.  et  al..  1405 
Ohio  Power  Co..  16266 
Penta  Wood  Products,  Inc.,  7018 
Philips  Electronics  North  America  Corp.  et  al.. 

16267 
Pneumo  Abex  Corp.  et  al..  2265 
Publicker  Industries  Inc.  et  al..  1946 
Regis.  Raymond  G..  et  al..  24513 
Reliance  Battery  ManufacUring  Co..  8643 
Riehl,  Ralph  el  al..  1602.  4792.  25241 
Ritschard  Brothers.  Inc..  et  al..  24807 
Rosen.  Richard  B..  29427 
Ryeih  Builders.  Inc.,  29763 
Sanitary  District  of  Hammond  et  al..  25689 
Selleck.  Inc..  et  al..  16114 
Selma  Pressure  Treating  Co.  et  al..  4792 
Seminole  Fertilizer  Corp..  21489 
Shell  Oil  Co..  4792 
Sierra  Chib  et  al..  30258 
Somersworth.  NH.  et  al.,  3731 
Southern  Ohio  Coal  Co..  6032 
Spiller.  Robert  V..  21489 
Stringfellow.  J.B..  Jr..  et  al.,  25242 
Sweat  et  al..  7018 
Tacoma.  WA.  10010 
TU  Agriculture  &  Nutrition  Co..  inc.,  et  al., 

2265 
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Tondli  Corp..  22073 
Tremont  Landfill  Co.  el  al..  33139 
Tn-Staie  Mint,  Inc..  et  al..  1405 
Ultnunar.  Inc..  30097 
Union  Oil  Co.  of  California.  .30098 
USA  Waste  Services.  Inc.,  15518 
Valley  Concrete  A  Maienals.  Inc..  19089 
Waste  Disposal  Inc.  el  al..  14580 
Waste  Industries.  Inc.,  et  al.,  3464 
Wormuth  Brothers  Foundry,  Inc.,  16114 
Young  Refming  Co.,  22073 
Privacy  Act: 
Systems  of  lecords.  6385,  I5II8.  15518 

Justice  Programs  Office 

PROPOSED  RULES 
Granu: 

Violence  against  women;  arrest  poliaes  in 
domestic  violence  cases.  24256 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  13216. 

25506,27100,  27101,31551 
Submission  for  OMB  review;  comment  request, 
28234.28235 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Criminal  justice  information  policy  program, 

13217 
Natioaal  criminal  history  improvement  program. 

26212 
Program  plans  (FY  1996).  21238.  25507 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Agency  Information  collection  activities: 
Proposed  collection;  comment  request,  16647, 
18756,  26548,  28235 
Grants  and  cooperative  agreements;  availability. 

Comprehensive  program  (FY  1998)70456 
Meetings:  ^^Oi 

Cooniuuting  CouncU,  n266,  29S73 

Labor  Department 

See  Employment  and  Training  Admlnisiradoo 

See  Employment  Standards  Administration 

See  Federal  Contract  Compliance  Programs  Ofiice 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Veterans  Employment  and  Trainmg,  Office 

of  Assistant  Sccietary 
See  Wage  and  Hour  Division 

RULES 

Federal  transit  law  guidelines,  interests  of 
employees  affected;  protection: 
Effective  date  deferral  due  to  furlough.  386 
Effectve  date  confirmation.  2117 
Organization,  functions,  and  authority  delegations: 
Administrative  Review  Board;  establishment 
and  leview  procedures.  19982 
Correction.  32910 
Work  incentive  programs  for  AFDC  recipients 
under  Sbcial  Security  Act  Title  IV.  CFR  part 
removed;  Federal  regulatory  reform.  33658 

PROPOSED  RULES 

Semi-aimual  agenda,  23232 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  13880. 
16511.30258 


Submission  for  OMB  review;  comment  request, 

1947.  2267.  3055,  5571,  7536,  8978, 

10382,  13881,  14819,  17323.  18158, 

19959.  20541.  21499,  24333.  25690. 

29134,30259,31150.33539 
Grants  and  coopeniive  agrecmenU;  availability, 
etc.: 
National  Skill  Standards  Board.  9498 
Nontraditional  Employment  for  Women  Act — 

Demonstration  program.  7806 
Women  in  Apprenticeship  and  Nontraditional 

Occupations  Act — 
Demonstration  program,  31 152 
Meetings: 
Child  labor,  abusive  or  exploiutive;  use  in 

production  of  goods  imported  into  U.S., 

25898 
Excellence  in  Slate  and  Local  Government 

through  Labor- Management  Cooperation 

Task  Force.  3056 
Natioaal  Skill  Standards  Board.  1410.  10599. 

21499 
North  American  Agreement  on  Labor 

Cooperation  National  Advisory  Committee, 

15306 
President's  Committee  on  International  Labor 

Organization.  2533 
School-to- Work  Opportunities  Advisory 

Council.  10331 
Trade  Negotiations  and  Trade  Policy  Labor 

Advisory  Committee,  3056,  7816,  13518, 

17729,33140 
North  American  Agreement  on  Labor  Cooperation: 
Sudden  plant  closings  effects  and  impact  on 

principle  of  freedom  of  association  and 

right  of  workers  to  organize 
Public  fonim,  2533 
Organization,  fiinctions.  and  authority  delegations: 
Administrative  Review  Board;  establishment. 

19978 
Assistant  Secretary  for  Employment  Standards 

et  al..  4289 
Deputy  Assistant  Secretary,  24334,  31 164 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  9721, 

25690 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1410, 
2542,  15308,  15310,  16122.  16648.  18626. 
18627 
Meetings: 
Business  Research  Advisory  Council.  15122 
Labor  Research  Advisory  Council.  17732 
Monthly  labor  force  statistics  for  certain 

subnational  areas;  unemployment  rales,  etc.; 
estimation  method  revision,  9574 

Land  Management  Bureau 

RULES 

Federal  regulatory  reform: 
Recreation  management  procedures;  CFR  part 

removed.  29679 
Recreabon  programs;  CFR  part  removed.  29678 
Land  resource  management 
Leases,  permits  and  easements — 
Use.  occupancy,  development;  permit 
decisions  effective  dates,  3235 1 
Minerals  management: 
Oil  and  gas  leasing — 

Heavy  oil;  development  promotion  and 
royalty  reduction,  4748 
l^lblic  land  orders: 
Alaska.  4359 


California.  2137 
Colorado,  2138 
Idaho,  2138.  7223 
Oregon,  5719 
•    Washington,  4752 

Public  land  orders  table  removed  from  CFR.  2 1 37 
Range  management: 

Leases;  grazing  administration  consolidation, 
29030 
Recreation  management  restrictions,  etc.: 
Shasta  County,  CA;  motorized  vehicles 
prohibition.  7077 
Visual  Resource — Management  (Reserved);  CFR 
group  removed.  15722 

PROPOSED  RULES 

Federal  regulatory  review: 
Recreation  management;  comment  request. 

15753 
Recreation  programs;  comment  request,  15753 
Health,  safety,  and  enforcement: 

Federal  regulatory  review.  28546 
Marginal  gas  producers;  production  incentives 
through  royalty  reductions;  comment  request. 
8537 
Preservation  and  conservation: 
Federal  regulatory  review,  28546 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5797, 
7272,  8636,  8638,  8639,  9719,  10377, 
10.383,  10782,  11059,  11649,  11860, 
11861,  13208-13210,  13515,  13866-13869. 
14575,  15509-1551 1,  16805 

Submission  for  OMB  review;  comment  request, 
11217,  24804.  26923,  28592,  29127 
Alaska  Native  claims  selection: 

Ahtna,  Inc.,  24805 

Alaska  Peninsula  Corp.,  21476 

Arviq  Inc..  25500 

Bering  Straits  Native  Corp..  1 2084 

Brevig  Mission  Native  Corp..  7536 

Calista  Corp..  6861 

Cook  Inlet  Area.  Inc.,  3l"i44 

Doyon.  Ltd..  5406,  21476,  33535 

Ellis,  Ethel  Lorene,  1392 

English  Bay  Corp.,  1779 

Huna  Totem  Corp.,  4478 

Justin,  Calvin  John,  15826 

MTNT,  Ltd.,  19315 

NANA  Regional  Corp.,  Inc.,  4478 

Sealaska  Corp.,  11218 

Sitnasuak  Native  Corp.,  19316 

Tanalian.  Inc..  15826 
Classiflcation  of  public  lands: 

California.  6255 

Utah,  18406 
Closure  of  public  lands: 

Arizona.  3941.  29127 

Idaho.  2527.  11862 

Nevada.  1942,  14333.  15827.  25236 

New  Mexico,  11863.25885 

Oregon,  4788,  5406,  5798.  1 1060,  14158, 

16258,  16806,  18405,  18408,  18754,  24947 

Utah.  8071,  17908,24805 

Washington,  18572 

Wyoming,  14159 
Coal  leases,  exploration  licenses,  etc.: 

Alabama.  11218.28592 

Colorado.  1392.  18406.  21476 

Montana,  27933 

Utah,  19082.33132 

Wyoming,  31543 


Committees;  establishment,  renewal,  termination, 
etc.: 
Resource  advisory  councils — 
Arizona,  30635 

Bakersfield,  CA,  15107,  26527 
Butte.  MT.  16508 
Dakotas,  16508 

Eastern  Washington,  16509,  19082 
Front  Range,  CO,  16259,  16932 
John-Day  Snake,  16509 
Lewistown,  16508 
Lower  Snake  River,  15108 
Miles  City.  16508 

Mojave-Southem  Great  Basin.  15960 
New  Mexico.  1551 1 
Northeastern  Great  Basin,  1 5960 
Northwest  Colorado,  16259 
Sierra  Front-Northwestern  Great  Basin,  15960 
Southeastern  Oregon,  16509 
Southwest  Colorado,  16259 
Susanville.  CA.  15107.  26527 
Ukiah.  CA.  15107.  26527 
Upper  Columbia-Salmon  Clearwater,  15108 
Upper  Snake  River,  15108 
Wyoming,  16806 
Environmental  statements;  availability,  etc.: 
Alta  Gold  Co.,  Washoe  County.  NV.  30091 
Atlas  Perlite.  Inc.,  OR;  Tucker  Hill  mining  plan 

of  operations,  4280 
Big  Cedar  Ridge  Fossil  Plant  Area,  WY,  1393 
California  Desert  Conservation  Area.  CA.  10783 
Carlin  Trend.  NV;  Bootstrap  open-pit  mine 

reopening,  etc..  9483 
Cedar  City  District,  UT.  1 1864 
Copper  Flat  Mine  Project.  NM.  6861 
Cortez  Pipeline  Gold  Deposit  plan  of  operation, 

NV.  3049 
Cyprus  Bagdad  Copper  Corp..  Bagdad.  AZ; 
tailings  and  waste  rock  disposal  areas. 
3942,  7050,  8970 
Expanded  Moxa  Arch  Area,  WY;  natural  gas 

development  project,  31 145 
Express  Pipeline  Inc.,  WY;  crude  oil  transport 
between  Wild  Horse,  Alberta,  and  Casper, 
WY,  7118,  21203 
Green  River  Resource  Area,  WY.  15301 
Lower  Deschutes  River  management  plan.  OR, 

10590 
Mesquite  Regional  Landfill,  CA.  10784 
Morenci  Land  Exchange,  AZ.  7802 
Mule  Canyon  Gold  Mine.  NV.  19955 
Newmont  Gold  Co.  bootstrap  project.  NV, 

29128 
Phillips  County.  MT;  Zortman  and  Landusky 
mines  reclamation  plan  modifications  and 
mine  life  extensions.  14159 
Phoenix  and  Safford  Districts.  AZ.  6383 
Powder  River  Coal  Region,  MT,  1394 
Round  Mountain  Mine  mill  and  tailings  facility, 

NV.  5567 
San  Juan  County.  UT;  SUMMO  USA  Corp. 

Lisbon  Valley  open  pit  copper  mine.  21477 
Talapoosa  Mine  Project,  NV,  2839 
Victory  Bible  Camp,  AK.  6019 
Environmental  statements;  notice  of  intent: 
California  Desert  Conservation  Area.  CA;  open 

pit.  heap  leach  gold  mine.  13870.  30256 
Cave  Gulch-Bullfrog-Waltman  Natural  Gas 

Development  Project.  WY,  11219 
COE  Mosquito  Creek  Lake  Project,  OH;  oil 

and  gas  resources  leasing,  1 7909 
Continental  Mine,  NM;  expansion  project; 

meetings,  5022 
Denton-Rawhide  Mine,  NV;  operations 

expansion.  1943 
Farmington  District.  NM;  cultural  areas  of 

critical  environmental  concern;  designation. 
7273 
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Gillelle  South  Assessment  Area.  WY;  coalbed 

methane  development  projects.  26527 
Klamath  and  Modoc  National  Forests.  CA. 
Fourmile  Hill  geothcrmal  development 
project.  28887 
Michigan  lighthouse  planning  analysis.  5798 
Midnite  Uranium  Mine  reclamation.  WA,  2528 
Rangeland  health  standards  and  grazing 

management  guidelines,  CA  and  NV.  3457. 
4479.5406.  12085 
South  Baggs  Area  Natural  Gas  Project,  WY. 

1780 
Ward  Valley.  CA;  land  transfer  to  (Talifomia 
for  low-level  radioactive  waste  disposal 
facility  development.  2495 1 
Public  scoping  workshop;  date  and  location 
change,  27935,  29449 
Federal  wildland  fire  management  policy  and 

program  review,  5737 
Management  framework  plans,  etc.: 
Oregon,  13870 

Utah,  3457,  8640,  9191,  16259,  24805 
feelings: 

California  Desert  District  Advisory  Cotmcil, 

16640 
Gila  Box  Riparian  National  Conservation  Area 
Advisory  Committee,  10591 
New  Mexico,  10591 
Green  River  Basin  Advisory  Committee,  1 41 60, 

20833,  28230 
Helicopters  and  motorized  vehicles  use  for 
gathering  wild  horses  and  burros,  1394 
Lewistown  District  Advisory  Council,  19083 
Mojave-Southem  Great  Basin,  15827 
Northern  and  Eastern  Colorado  Desert 
coordinated  management  plan;  public 
workshops,  661,  5799 
Northwest  Colorado.  18406 

Upper  Snake  River  Districts.  18405 
Powder  River  Regional  Coal  Team,  412,  10006 
Resource  advisory  council;^ — 
Alaska,  6019 
Arizona,  1394,  10590 
Bakersfield,  CA,  7013,  14160 
Butte,  MT,  9484,  15960,  21203 
California,  6019 
California  Desert,  3726 
Dakotas.  2258,  17718 
Eastern  Washington,  13211,  15302,  20273, 

24326,  24327,  33535 
Front  Range,  CO,  4789,  10591,  28888 
Idaho,  3726,  9192 
John  Day-Snake,  13871.  30092 
i^wistown,  2529 
Lower  Snake  River,  354,  1395,  5022,  7014, 

8072,  16260,  25500 
Lower  Snake  River  District,  29424,  33764 
Miles  City  District,  5022,  32458 
Mojave-Southem  Great  Basin,  1598,  3049, 

8302,  19633,  26528 
Montana,  3726 
New  Mexico.  1395 
Northeastern  Great  Basin.  4280.  10005. 

25237       • 
Northwest  Colorado,  1395.  4789 
Sierra  Front/Northwestern  Great  Basin.  726. 

4789,  14161,  16260,24505 
Southeastern  Oregon,  1396,  8072,  16260, 

16932,  24947  ^ 

Southwest  Colorado.  3458,  13871,  25886 
Susanville.  C A.  21478 
Ukiah.  CA.  6652.  24327 
Upper  Columbia-Salmon  Clearwater.  2207 
Upper  Snake  River.  2259.  20273 
Utah.  3050.  7014.  33536 
Wyoming.  1396,  15302.  26202 
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Utah.  15877 
Motor  vehicle  use  resthctkws: 
California.  20834 
Unn  County.  OR.  26203 
Oregon.  5023.  6256.  71 19.  1 1427 
Noxious  weed-free  forage;  certified  use 

requirement.  3727 
Oil  and  gas  leases 

Arizona.  5568  ^ 

Arkansas.  17910 

Colorado.  2259,  9193.  16260.  33535 
New  Mexico.  3727.  5023.  8072.  32458 
North  Dakota.  6653 
Utah.  6653 

Wyoming.  9193.  10785.  12085.  13515,  29758 
Opening  of  public  lands: 
Arizona,  11650         f 
Cahfcrau,  26924.  33r764 
Montana,  18619 
Oregon.  24948 
Utah.  33133 
Wyoming.  4676 
Organization,  functioas.  and  authority  delegatioos: 
California  Stale  Office;  relocation,  address 
change,  and  office  closure,  21478.  31544 
Postpooemeni.  27933 
Carlsbad  Resource  Area  Office.  NM;  mailing 

address  chnge.  16510 
Salman  Field  Office.  ID;  mailing  address 

change.  7014 
Yuma  DistTKt  OfTice.  AZ,  mailing  address  and 
telephone  number  change.  15108.  16933 
Public  land  orders: 
Alaska.  10592 
Arizona.  16109.  26528 
Califopiia.  24327.  24806.  29128.  29758 
Colorado.  10592.  24806 
Florida.  29129.  29758 
Idaho.  12085.  14596 
New  Mexico.  29759 
Oregon.  24948 
Washmgton.  17910.  29759 
Wyoming.  14577 
Rangcland  health  and  grazing  management.  Sttie 
standards  and  guidelines: 
Anzooa.  3728.  7014 
New  Mexico.  25886.  32900 
Realty  actions,  sales,  leases,  etc.: 

AlaAa,  2529.  12086.  15828.  21478.  24327 
Arizona,  2259.  6257,  10593.  14161,  1551Z 
16109,  19316.  19634,  25687,  27933, 
28889.  30916.  31145.  31545.  31948.  33536 
CaKfornia.  2260.  4814,  6019.  6257,  9I9Z 

16109.  29129 
Colorado,  7802.  9193.  10846.  11864,  14161, 

15828,24948 
Florida,  17317 
Idaho.  6257 

Montana.  11651.  16110 
Nevada,  1944,  2260,  394Z  4479.  4790.  6258, 
6259,6653,  10006,  11427,  15512,  15960, 
16510.  16933.  17718.  18620.  18650. 
18754.  19634.  19955.  28593.  29760.  30092 
New  Mexico.  7015.  807Z  14808.  20273 
Oregon.  10593.  29571.  30917.  33764 
South  Dakota,  26924 
Utah,  5024,  6020,  8073,  8302,  8970,  25887, 

33537 
Wisconsin,  5800 

Wyoming,  9194.  11428.  I35I6.  14333,  15303. 
16510,25887 
Recreation  management: 
Butte  County.  CA,  special  area  fee  adjustment, 
15303 
Recreation  management  plans,  etc.: 
Fort  Meade  Recreation  Area.  SD,  9194 
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Recreation  management  restrictions,  etc.: 

Albuquerque  Distnct.  NM.  supplementary  rules 

establishment.  21479 
Calicnie  Resource  Area.  CA.  visitor  restrictions. 

1943 
Colorado  public  lands;  underage  possession  of 
alcoholic  beverages,  handguns,  and  drug 
paraphernalia;  supplementary  rules 
esiablishment.  24949 
Coos  Bay  Distnct  OR;  Loon  Lake  recreation 

areas  camping  limits.  15513 
Dallon  Highway  Recreation  Area.  AK. 

supplemenul  rules  establishment,  24949 
Fourmlle  Canyon.  AZ;  campground  user  fee  and 

supplementary  rules.  7803.  12135 
King  Range  National  Conservation  Area.  CA; 

group  use  permits.  15961 
Las  Vegas  District.  NV.  temporary  occupancy 

and  camping  closure,  28593 
Muggins  Mountains  Wilderness.  AZ;  closure  to 
surface  disturbance  and  mmeral  extraction 
activities,  etc.,  31949 
New  River.  OR.  area  of  cntical  environmenul 
cortcem.  supplementary  management  rules, 
16108 
Palm  Springs-South  Coast  Resource  Area,  CA; 
daily  recreation  usage  fees  adjustment. 
1396 
Potholes  Recreation  Site,  CO;  visitor  use  and 

travel  restrictions,  27934 
Sawmill  Canyon.  ID;  motorized  vehicles 

prohibition.  31949 
Teton  County.  MT;  Ear  MounUm  Oitslanding 
Natural  Area;  seasonal  closure  of  trails. 
33765 
Tulsa  District  TX.  1397 
Uintah  and  Grand  Counties.  UT;  lempOfary 

closure  to  campmg,  31950 
Utah  public  lands,  alcohol  consumption  by 
underage  drinkers,  supplcmeniary  rules 
establishment.  32459 
Reports,  availability,  etc.: 

Reinventing  Government  II  (RECO  II) — 
Oil  and  gas  Inspection  and  enforcement  and 
environmental  compliance 
responsibilities;  transfer  to  Slates  and 
Indian  tnbcs,  16641 
Resource  management  plans,  etc.: 

Big  Dry  Resource  Area,  MT,  25888,  29129 
Bishop  Resource  Area.  CA,  13872.  15162 
Book  Cliffs  Conservauoo  Initiative  area,  UT, 

32459 
Cabdio  Resource  Area,  NM.  26203 
Caliente  and  Ridgeciest  Resource  Areas.  CA, 

18156 
Cedar-Beaver-Garfield-Antimony  Resource  Area 

el  al..  UT.  10594 
Churchill  County,  NV.  25500 
Dixie  Resource  Area.  UT.  1396 
Escalanlc  Resource  Area  et  al..  UT.  26924 
Hollisler  Resource  Area.  CA.  21483.  21484 
Klamath  Falls  Resource  Area.  OR,  13872 
Lahontan  Resource  Area,  NV,  14334 
Le  Flore  County,  OK.  6653 
Pocatello  Resource  Area,  ID,  18405 
Pony  Express  Resource  Area,  UT,  32460 
Powder  River  Resource  Area,  MT,  6256 
Royal  Gorge  Resource  Area,  CO,  28594 
San  Luis  Resource  Area.  CO.  7015 
Sweet  Grass  Hills,  MT,  25237 
Taos  Resource  Area,  NM  and  CO.  6383 
Tulsa  District.  TX.  15108 
Yuma  District.  AZ,  10378 
Survey  plat  filings: 
Arizona.  1397,  16261 
Arkansas,  10594 


California,  5024,  25888,  31545 

Colorado.  1398.  11865,  13874,  15961,  19956, 

31546 
Idaho.  2261,  8073.  8971,  10785,  11865,  15109. 

16262,  16933,  17317,  25888,  25889, 

29760.  32855.  33537 
Montana.  9195 
Nevada.  1945.  6260 

Oregon  and  Washington.  1599.  10594.  24807 
Utah.  20274 

Wyoming.  3729,  11865,  21485,  31546 
Withdrawal  and  reservation  of  lands: 
California.  6020 
Idaho.  2529,  15513,  16510,  19083,  25016. 

25501,27365,32855 
Montana,  27366 
Montana;  correction,  33175 
Nevada.  2261,  13874,  18620,  30092 
New  Mexico,  25889 
Oregon.  11061 
Utah.  31546 
Washington.  28594 
Wyoming,  27367 

Legal  Services  Corporation 

RULES 

Eviction  proceedings  of  persons  engaged  in  illicit 
drug  activity;  restriction  on  represenution 
funding.  14250 
Grants  and  contracts;  competitive  bidding.  1 4252 
Legal  assistance  eligibility;  iiKome  levels.  1 2041 
Timekecpmg  requirement,  attorneys'  and 
paralegals'  time.  14261 

NOTICES 

Grants  and  contracts;  competitive  grant  fiinds. 

26225 
Meetings;  Sunshine  Act.  6295,  6296.  9734,  21504, 

21505,  33776 
Priorities  list  for  recipients,  26934 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Procedures  and  services:        , 

Materials  received  from  Federal  agencies, 
volume  and  type;  reduction,  25839 

NOTICES 

Television  and  video  preservation  in  U.S..  study; 
public  hearing,  171 

Management  and  Budget  Office 

Ste  Federal  Procurement  Policy  Office 

PROPOSED  RULES 

Seml-aiuiuai  agenda.  23802 

Unified  agenda  of  Federal  regulatory  and 

deregulatory  actions,  statement  on,  22701 

NOTICES 

Accounting  for  property,  plant,  and  equipment; 

document  availability,  29579 
Agency  Information  collection  activities: 
Proposed  collection;  comment  request,  14338, 

27109 
Submission  for  OMB  review;  comment  request, 
1413,  14338 
Audits  of  institutions  of  higher  education  and 
other  non-profit  institutions;  revisions 
(Circular  A- 133),  19134 
Balanced  Budget  and  Emergency  Deficit  Conbt)l 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  update  repori;  transmittal  to 
President  and  Congress,  2549 


Budget  rescissions  and  deferrals,  7160,  8691, 
10812.  13350,  17915,26226 
Cumulative  reports,  2882.  11903.  16940,  26230, 
31966 
Circulars,  etc.: 
A-2 1.20880 
A-76.  14338 
A-94.  6397 
A- 106.  1654 
A- 130,  6428 
A- 133,  19134 
Commercial  activities  performance  (A-76),  14338, 

26939 
Cost-effectiveness  analysis  of  Federal  programs; 

discount  rates  (Circular  A-94).  6397 
Cost  principles  for  educational  institutions 

(Circular  A-2 1),  20880 
Environmental  pollution  prevention,  control,  and 
abatement  at  existing  Federal  facilities; 
reporting  requirements  (Circular  A- 106),  1654 
Federal  financial  accounting  standards  on 
accounting  for  liabilities  of  the  Federal 
Government;  availability,  4295 
Federal  information  resources  management 
(Circular  A- 130): 
Federal  automated  information  resources 
security,  6428 
Lobbying  restrictions;  government  guidance,  1412 
North  American  Industry  Classificauon  System; 
standard  industrial  classification  replacement: 
Crop  and  animal  production,  forestry  and 

logging,  etc.,  4524 
Food  manufacturing,  grain  and  oilseed  milling, 
etc..  26558 
Statistical  information  confidentiality,  2876 

Maritimr  \dTtinistration 

RLLt_> 

Cargo  preference — U.S.  flag  vessels: 

Available  U.S. -flag  commercial  vessels,  24895 
Federal  regulatory  review: 

War  risk  insurance.  1 130 
Subsidized  vessels  and  operators: 
Bulk  cargo  vessels;  operanng-dlfferential 
subsidy,  surveys,  and  maintenance  and 
repair  subsidy,  32705 
Vessel  fmancing  assistance: 
Obligation  guarantees;  program  administration, 
21302 

PROPOSED  RULES 

Cargo  preference — U.S.  flag  vessels: 
Available  U.S,-flag  commercial  vessels,  %70 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  9223. 
1 1934.  1 1937,  22082,  25265,  25733, 
25935,  28634 

Submission  for  OMB  review;  comment  request, 
30108 
Meetings: 

Joint  Planning  Advisory  Group.  16528 
Mortgagees  and  trustees;  applicants  approval, 
disapproval,  etc.: 

Deposit  Guaranty  National  Bank.  1 1 234 

First  Union  Bank  of  Connecticut.  27126 

Fleet  National  Bank.  29446 

Nationsbanc  Leasing  Corp.,  1203 
War  risk  program.  25936 

Insurance  renewal.  9517 
Applications,  hearings,  determinations,  etc.: 

American  President  Lines,  Ltd.,  10617,  25936 

BSTC  Holding  Inc.,  18461 

Chestnut  Shipping  Co.  et  al.,  3078 

Mormac  Marine  Transport,  Inc.,  4706 

OMI  Courier  Transport.  Inc..  et  al..  58!i4 


OMI  Patriot  Transport.  Inc.,  et  al..  10423 
Weston  Shippinp  Inc    lfif)?n 

Merit  Systems  Pruletiioii  Buaru 

RULES 

Practice  and  procedure: 

Regional  offices  realignment — 
Geographical  jurisdiction.  4585 
Practices  and  procedures: 

Personnel  actions,  appealable;  statutory  and 
regulatory  citations;  update,  I 
NOTICES 

Meetings;  Sunshine  Act,  3088 
Opportunity  to  file  amicus  brief  in  Forrest  v. 

Agriculture  Department.  33142 
Toll  free  information  line,  22075 

Mexico  and  f'nited  States, 

Intirn.iiioiiai  Boundary  and 
V\  aler  ( Ornnussion 

See  International  Boundary  and  Water 

Commission   I'nited  .Stales  and  Mexico 

Minerals  Manaytnitnt  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Liquid  hydrocarbons;  burning,  25147 
Outer  Continental  Shelf  oil  and  gas  leasing: 
Deepwater  royalty  relief  for  new  leases;  royalty 
suspension  terms,  12022 
Royalty  management: 

Coal  washing  and  transportation  allowances; 

valuation  regulations,  5448 
Oil  and  gas  transportation  and  processing 

allowances;  valuation  regulations,  5448 
Outer  Continental  Shelf  lease  bidding  systems, 

3800 
Royalty  relief  for  deep  water  producing  leases 
and  existing  leases,  27263 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Federal  regulatory  review;  request  for 

comments,  25160 
Leases;  continuance  beyond  primary  term, 

18309 
Leases;  drilling  requirements,  28528 
Surety  bond  coverage  for  leases,  8901 
Tracts  offered  for  sale;  high  bids,  acceptance 

or  rejection;  time  period  extension,  24466 
Unitization;  model  unit  agreements,  27525 
Royalty  management: 
Central  Gulf  of  Mexico — 

Leasing  policies;  meeting,  6958,  7089 
Federal  Gas  Valuation  Negotiated  Rulemaking 
Advisory  Committee — 
Meetings,  21997 
Federal  leases;  natural  gas  valuation  regulations; 

amendments,  25421 
Federal  regulatory  review;  request  for 

comments,  25160 
Indian  Gas  Valuation  Negotiated  Rulemaking 
Committee — 
Meetings,  4390,  17266 
Outer  Continental  Shelf  Deep  Water  Royalty 
Relief  Act;  implementation — 
Public  meeting,  7089 
Royalties;  rentals,  bonuses,  and  other  monies 
due  the  Federal  Government;  collection, 
17266,  28829 
Rulemaking  petitions: 
Outer  Continental  Shelf;  claimed  aboriginal  title 
and  aboriginal  hunting  and  fishing  rights 
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of  federally  recognized  tribes  m  Alaska, 
8538 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  15961. 

15962.  19316.  29130.31547 
Submission  for  OMB  review;  comment  request, 
7274 
Emergency  response  plans: 

National  Response  Team's  Integrated 

contingency  plan  guidance,  availability, 
28642 
Environmental  statements,  availability,  etc.: 
Alaska  OCS— 

Lease  sales,  1945,  3052.  24507 
Central  and  Westeni  Gulf  of  Mexico  OCS — 

Lease  sales.  19317 
Gulf  of  Mexico  OCS— 
Lease  sales.  24507 
Oil  and  gas  operations.  3458.  19317 
Oil  and  gas  operations  protraction  diagrams; 
availability.  30093 
Outer  Continental  Shelf  oil  and  gas  leasing 
program  (1997-2002).  5256.  7016 
EnvironmenuU  statements;  notice  of  Intent: 
Gulf  of  Mexico  tXTS— 

Louisiana  Barrier  shoreline  restoration  effort. 
19084 
Federal  offshore  mineral  leases;  de  minimis 

amount  for  recoupments.  7016 
Meetings: 
Minerals  Management  Advisory  Board.  1 3874, 
19085.22071 
Outer  Continental  Shelf;  oil.  gas,  and  sulphur 
operations: 
Drilling  operations,  4480 
Lessee  and  contractor  employees  training 
programs,  using  third  parties  to  certify, 
31548 
Outer  Continental  Shelf  operations: 
Alaska  (XTS— 
Aboriginal  title  and  rights  claims;  information 

request,  8640 
Lease  sales,  15964 
Central  Gulf  of  Mexico — 
Lease  sales,  .1 2087,  15338 
Leasing  systems,  12086 
Lessees  and  operators  notices  (NTL)  issued  by 
each  (X?S  region  and  National  Office, 
26925 
Oil  and  gas  leases;  bid  adequacy  procedures 

modification,  14162 
Oil  and  gas  lease  sales;  restricted  joint  bidders 

list,  15%8 
Oil  and  gas  leasing  program  (1997-2002),  5264 
Sand  and  gravel  resources  lease  sale,  25501 
Royalty  management  program: 
Electronic  Data  Interchange  (EDI): 
Reduction  of  royalty  or  net  profit  share,  4481 

Mine  Safety  and  Health 
Administration 

RULES 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Ventilation;  safety  standards,  9764,  20877, 
26441,29287 
Mining  products;  testing,  evaluation,  and  approval 

user  fees.  1686 
PROPOSED  RULES  . 
Education  and  training: 
Training  and  retraining  of  miners;  policy 
review.  2215,  11350 
Nationally  recognized  testing  laboratories,  testing 
and  evaluation  by;  equivalent  testing  and 
evaluation  requirements 
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Vline 

Heanng.  15743 
Respirahic  coal  mine  dust;  occupationaJ  exposure; 
NIOSH  criicria  document: 
Respoase,  18308 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4682, 
14580.  14582.  32859 
Committees,  establishment,  renewal,  termination, 
etc.: 
Pneumoconiosis  Elimination  Among  Coal  Mine 
Workers  Advisory  Committee; 
membership.  2543 
Meetings 
Pneumoconiosis  Eliminatioa  Among  Coal  Mine 
Workers  Advisory  Committee,  2543, 
13519.  24334.  28600 
Mine  shaft  atmospherK  conditions;  respirable  dust 
sample.  10012.  16123 
Public  heanng.  18150 
Petitions  for  safety  standard  raodificaiioiis; 

summary  of  affirmative  decisions,  25913 
Respirable  coal  mine  dust,  occupational  exposure; 
NIOSH  criteria  document;  response  tune 
extension.  731 
Safety  standard  petitions 
Energy  West  Mining  Co.  et  al.,  13881 
Kade  Coal  Co..  Inc..  et  al.,  33140 
Mackie  J.  Coal  Co..  Inc.,  et  al.,  8304 
Pace  Mining  &  Processmg.  Inc.,  et  al..  17732 
West  End  Coal  Co.  et  »J..  20543 

Wiux  Njfety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 

rommission 

^fllu^  Bureau 

NOTICES 

Committees;  establishment,  renewal,  lermiiution. 
etc. 
Advisory  Board;  charter  termination.  8641 

Minor  tv  Business  Development 
Agency 

soilCES 

Busuiess  development  center  program  applications: 

California.  7093,  29731 

California  et  al.,  29733 

Florida,  28847 

Illinois,  30856.  30858 

Illinois  et  al..  29735 

Ma.ssachuseits  el  al.,  29078 

Mississippi.  19046 

New  Mexico,  28850 

New  York  and  New  Jersey,  28851 

Oklahoma,  7093 

South  Carolina.  33715 

South  Carohna  et  al..  29737 

Texas  et  al.,  29738 
Busuiess  development  program: 

Cost-share  requirements;  increase,  27336 
Community-based  enhanced  services  initiative 
alternative;  implementation,  8919 

M  vsissippi  River  Commission 

NOTICES 

^'•-■ings;  Sunshme  Act.  9206 

Morris  K.  Udall  Scholarship  & 
Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Meetings.  Sunshine  Act,  9531 
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National  Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 

Alcohol  and  drug  testing  programs.  7224 
Civil  Space  Employee  Testing  Act  of  1991; 

implementation — 
Federal  regulatory  review,  53 1 2 
Japanese  products  and  services,  6577 
Cooperative  agreements  with  commercial  firms, 

13396 
Federal  Acquisition  Regulation  (FAR): 
Accounting  guide,  availability,  2640 
Alternative  dispute  resolution  and  Federal 

Courts  Administration  Act,  31658 
Armed  Services  Pricing  Manual;  replacement, 

31620 
Caribbean  Basin  countiies,  31649 
Child  care  services,  31660 
Circular  90-37,  introduction  and  summary.  2626 
Circular  90-39;  introduction  and  summary, 

31612 
Claims  assignment,  18920 
Contract  award;  sealed  bidding,  construction, 

31663 
Contract  cost  principles  and  procedures,  agency 

.supplements,  31655 
Contractors'  purchasing  systems  reviews  and 

subcontractor  consent,  2641 
Contract  qualifications;  unfair  trade  practices; 

made  in  America  labels,  2631 
Convict  labor  use.  31643 
Cost  accounting  standards;  mterest  rale  clause 

revisions.  18921 
Cost  Accounting  Standards  Board  regulations 

applicable  to  educational  institutions, 

18916 
Debarment  and  suspension  certiricale;  tax 

evasion,  2632 
Defense  Production  Act  amendments.  31659 
Double-sided  copying  on  recycled  paper,  31616 
Existing  contracts  modiHcation,  18915 
FieW  pricing  support  request,  2634 
Fhictuating  exchange  rales,  31650 
Inherently  govemmental  functions,  2627 
Inspection  clauses;  fixed  pnce,  31665 
Insurance;  liability  to  third  persons.  26.39 
Irrevocable  letters  of  credit  and  alternatives  to 

Miller  Act  bonds.  31651 
Javits-Wagner-O'Day  program.  2630 
Justification  and  approval  thresholds,  31618 
Legislative  lobbying  costs.  31656 
Master  subcontracting  plans.  31642 
Mentor- protege  program,  2637 
Miscellaneous  amendments;  streamlining.  18914 
National  Industrial  Security  Program  Operating 

Manual.  31617 
Nonallowability  of  excise  taxes  on 

nondeductible  conuibutions  to  deferred 

compensation  plans.  2641 
Nonprofit  institutions  clause  prescription.  2633 
North  American  Free  Trade  Agreement 

Implementation  Act;  implementation. 

31646 
Overhead  should-cost  reviews,  2635 
Ozone  depleting  substances,  items  containing, 

using  or  manufactured  with,  31645 
Postponement  of  bid  openmgs  or  closmg  dates, 

31619 
Predetermined  indirect  cost  rales,  31621 
Prompt  payment  overseas,  31658 
Quality  assurance  actions;  electronic  screening. 

31661 
Quality  assurance  nonconformances.  31662 
Quick-closeout  procedures.  31660 


Records  retention,  31655 

Small  Business  Administration;  authority  to 

issue  certificate  of  competency 

determinations,  2636 
Small  business  competitiveness  demonstration 

program.  31643 
Small  business  innovation  research  program 

nghts  in  data,  31664 
Small  business  size  standards,  31622 
Solicitation  provisions;  contract  clauses.  31663 
Subcontracting  plans,  2638 
Subcontract  proposal  audits,  2634 
Termination  for  convenience,  31665 
Travel  costs,  31657 
U.S.  and  European  Economic  Community: 

memorandum  of  understanding; 

government  procurement  and  sanctions 

imposed  on  European  Community,  31618 
Uruguay  Round  Agreement  Act  (URAA), 

General  Agreement  on  Tariffs  and  Trade 

(GATT);  implemenution,  2454,  31646 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items  contracts  and  subcontracts; 

cost  accounting  standards  exemption. 

32312 
Contracting  by  negotiation — 

Competitive  range  determinations;  withdrawn, 
14944 
Contractor  acquisition  of  ADPE;  withdrawn, 

14944 
Contractor  overhead  certification,  14216 
Contractor  selection  process;  past  performance 

information  use  requirements;  withdrawn, 

14944 
Contracts,  fixed-priced;  performance  incentives, 

31798 
Costs  related  to  iegal/other  prtxeedings,  31790 
Defense  Authorization  Act;  Implementation. 

6760 
Drug-free  workplace;  certification  requirements, 

31814 
Employee  stock  ownership  plans;  comment 

period  extension,  234 
Evaluation  factors;  withdrawn,  14944 
Federal  Acquisition  Streamlining  Act  of  1994; 

implementation — 
Commercially  available  off-the-shelf  item 
acquisition,  22010 
Final  indirect  cost  rates,  26766 
Foreign  purchases;  restrictions,  6910 
Foreign  selling  costs,  31800 
Historically  black  colleges  and  universities/ 

mmorily  institutions;  collection  of  award 

data,  31792 
Independent  research  and  development/bid  and 

proposal  in  cooperative  arrangements, 

31796 
Late  bid  offers  consideration,  18480 
Management  oversight  of  service  contracting, 

14946 
NonstahJtory  certifications  elimination;  public 

meeting.  24263.  26496 
PrMward  debriefings.  32580 
Semi-annual  agenda,  23900 
Semi-annual  agenda,  23764 

NOTICES 

Advisory  committees;  report  on  closed  meetings; 

availability.  3057 
Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request, 
4769 
Committees;  establishment,  renewal,  termination, 
etc.; 
Advisory  Council  et  al.,  7281 
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Environmental  statements;  availability,  etc.: 
International  space  station  program,  29429 
Near  Earth  asteroid  rendezvous  mission,  1 950 
•  Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Proposed  collection;  comment  request,  3375, 

3676-3678,  14745,  14746 
Submission  for  OMB  review;  comment 
request.  1897.  1898,  2496,  3374-3387, 
3679,  3680,  391 1,  4419,  5753,  9983, 
15053-15056,  15470,  15471,  16241, 
16242.  26892,  31090,  32775-32777 
Inventions,  Government-owned;  availability  for 

licensing,  29430.  30638 
Meetings: 
Advisory  Council,  15312,  16513 
Advisory  Council  task  forces,  6390,  29430 
■    Aeronautics  Advisory  Committee,  3493,  4494, 
6390,  19643,  22075 
Aerospace  Safety  Advisory  Panel,  3057 
Earth  Systems  Science  and  Applications 

Advisory  Committee.  11652 
International  Space  Station  Advisory 

Committee,  31169 
Life  and  Microgravity  Sciences  and 

Applications  Advisory  Committee,  10385, 
14337,  18761.26935.28601 
Minority  Business  Resource  Advisory 

Committee,  10034,  29431 
Procurement  policies  and  practices;  open  forum, 

33142 
Space  Science  Advisory  Committee,  3494, 

15836,  16809.  20839,  25507 
Technology  and  Commercialization  Advisory 
Committee,  9501.  12107 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
3M  Co.,  3057,  8687 
Air  Products  &  Chemicals,  Inc.,  8687 
Aqua-Terra-Aqua  Technologies  Corp.,  8687 
ARCO  Chemical  Co.,  21210 
Atlas  Technology  Corp.,  8688 
CASI,  Inc.,  15312 
Computer  Sciences  Corp.,  17734 
Containerless  Processing,  Inc.,  33776 
Hargraves  Technology  Corp.,  30639 
Imidyne  Corp.,  5586 
Imitech.  Inc.,  3494 
Invention  Factory.  8688 
Laser  Technology  Inc.,  3058 
Lee  Associates,  Inc.,  8688 
LoTEC,  Inc.,  10385 
Marotta  Scientific  Controls,  Inc.,  29137 
Microcosm,  Inc.,  8688 
Moen  Inc..  8688 
NextGen  Systems,  Inc.,  28248 
QSound  Ubs,  Inc..  15313 
Science  &  Technology  Corp.,  1 1 897 
SR  Technology,  Inc.,  13884 
UbiquiTex  Technologies  Corp.,  1 1227 
UE  Systems  Inc.,  3058 
Vannevar  New  Media,  Inc.,  5586 
Veatronics  Corp.,  11897 
VISTA  Automation  Systems.  Inc.,  3058 
Wessex,  L.L.C..  15313 

Natiotiai    xunvuliural  Statistics 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9145, 
9146,  16750,  24759.  33707,  33708 

N.ilioiitti    Vrchivt's  .ind  Kecord.s 
Administration 

See  Federal  Register  Office 


See  Information  Security  Oversight  Office 
RULES 

Grants  and  agreements  administration: 
Uniform  administrative  requirements  and 
definitions;  higher  education  institutions, 
hospitals,  and  other  non-profit 
organizations  (OMB  Al  10),  5660 
National  Historical  Publications  and  Records 

Commission;  grant  program  procedures,  5656 
Nixon  Presidential  hfsiorical  matenals; 
preservation,  protection,  and  access 
proce^lures,  17842 
Public  availability  and  use: 
Suitland  research  room;  closure,  14971 
Suitland  research  room;  location  of  records  and 

hours  of  use,  390 
Washington  National  Records  Center  remaining 
archival  records;  appointment  system 
establishment,  14971 
Records  management: 

Audiovisual  records  management,  32335 
Federal  records  disposition — 
Federal  records  centers;  maintenance 

reimbursement  requirements  for  records 
kcDi  beyond  disposal  date,  19552,  24702 

PKOCosH)  RULES 
Scrr.i  annual  agenda,  23774 
NOTICES 

Agency  records  schedules;  availability,  2543, 
4801,  8078,  9501,  13221,  15525,  16123. 
18628,  19643,  25245,  28601,  30262 
Archival  still  photographs,  aerial  film,  maps,  and 
drawings;  ordering  reproductions: 
Vendors;  public  meetings,  560 
Meetings: 
Presidential  Libraries  Advisory  Committee, 
20287 
Organization,  functions,  and  authority  delegations: 
Move  to  Archives  II,  College  Park,  MD — 
Reference  service  on  certain  textual  records; 
temporary  closure,  15146 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  2544 

National  Bankniptrv  Rrviru 
C  otnntission 

NOTICES 

Meetings,  4683,  14583,  19961,  28248 

National  B!(i!ot;ical  Service 
Nonets 

Federal  wildland  fire  management  policy  and 
program  review,  5737 

National  rontmunications  System 
Nonets 

Federal  telecommunications  standards: 
Telecommunications — 
Project  25  land  mobile  radio  standards; 
availability,  18446 
Meetings: 
National  Security  Telecommunications  Advisory 

Committee,  416.  4683,  1 1652,  21506 
Telecommunications  Service  Priority  System 
Oversight  Committee.  7281 

National  Council  on  DisabiUi) 

NOTICKS 

Mcl:lmk■^   Sunshine  Act,  2001,  15 147.  29431 

National  (  rtdit  I  ni-x    \dministration 

RULES 

Credit  unions: 
Loan  interest  rates,  4213 


National  Foundation 

Organization  and  operations — 
Chartering  and  membership  field  policy; 
senior  citizens  and  retirees;  interpretive 
ruling  and  policy  statement,  1 1721 
Secondary  capital  from  foundations  and  other 
philanthropic-minded  institutional 
investors,  3788 
Suspicious  activity  report,  conformance; 
nomenclature  changes,  [1526 
Practice  and  procedure: 

Uniform  and  local  niles.  28021 
Truth  in  Savings  Act;  implementation; 
Reporting  and  recordkeeping  requirements,  1 14 

PROPOSED  RULES 

Credit  unions: 
Community  development  revolving  loan 

program,  4238 
Corporate  credit  unions;  requirements  for 

insurance,  28085 
Insurance  requirements — 
Financial  and  statistical  reports;  federally- 
insured  credit  unions  direct  assessment 
for  cost  of  repeated  inaccurate  or  late 
filings,  4236 
Investment  and  deposit  activities,  8499,  29697 
Management  official  interiocks,  12043 
Semi-aiuual  agenda,  24032 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  731, 

16270.  30922 
Submission  for  OMB  review;  comment  request. 
11897 
Alternative  dispute  resolution;  pilot  project,  11433 
Meetings;  Sunshine  Act,  1668,  1669,  6296,  9734, 

15525,  19090,24837,31557 
Privacy  Act: 
Systems  of  records,  8689 

National  Drug  Control  Policy  Office 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Drug  Control  Research.  Data,  and  Evaluation 
Committee,  8622 

National  Education  Goals  Panel 


NOTICES 

Meetings:,  28904 
National  Education  Goals  Panel, 


2544 


UMI 
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National  Foundation  on  the  Arts  and 
the  Humanities 

PROPOSED  RULES 

Semi-annual  agenda: 
Federal  Council  on  the  Arts  and  the  Humanities, 

23780 
Museum  Services  Institute,  23782 
National  Endowment  for  the  Arts,  23784 
National  Endowment  for  the  Humanities,  23786 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  25919 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Arts  and  artisits  involvement  in  substance  abuse 

prevention;  publication,  33548 
Arts  residencies,  one-year,  in  Federal 

coriectional  institutions,  30923 
Learning  in  museums  research,  20545 
National  Health  Care  and  Insurance  Center  for 
the  Arts;  artists'  health  insurance  project, 
12107 


<S 


Satioridi  tuundation 

PUywrighte'  theaJer  residency  program.  21506 
Meetings: 
Arts  and  Artifacts  Indemnity  Panel  Advisory 

Committee.  19090 
Arts  National  Council.  4293.  17326 
Humanities  National  Council.  10385 
Humanities  Panel.  2545.  10386.  12108.  19091. 

27104 
International  Advisory  Panel.  21506 
Media  Arts  Advisory  Panel.  2545 
Music  Advisory  Panel.  13884 
President's  Committee  on  Aru  and  Humanities, 

2545.  17326 
Meetings;  Sunshine  Act.  2580,  15313 

Vitinnal  Highway  Traffic  Safety 
xiministration 

Ki  I.ES 

Alcohol  traffic  safety  program,  incentive  grant 

criteria;  CFR  part  removed.  18247 
Alternative  f\te\  vehicles,  manufacturing 

incentives,  14507 
Consumer  information 

Vehicle  stopping  distance  information 
requirement;  rescission.  2946 
Drunk  driving  prevention  programs;  incentive 

grant  criteria.  9101 
Federal  regulatory  reform 

Highway  safety  program  standards,  applicability 
to  Federally  administered  areas;  CFR  part 
removed.  28750 
Invoking  sanctions  against  Stales  under  the 
1996  Highway  Safety  Act;  rules  of 
procedure.  28745 
Fuel  economy  standards; 

Ught  trucks.  1998  model  year.  14680.  25595 
Passenger  automobiles,  low  volume 
manufacturer  exemptions.  4369 
Motor  vehicle  content  labeling;  passenger  cars  and 
light  vehicles;  domestic  and  foreign  content 
information.  17253 
Motor  vehicle  safety  standards: 
Air  and  hydraulic  brake  systems — 
Medium  and  heavy  vehicles;  stability  and 
control  during  braking;  petition  date 
extended,  1 152 
Air  brake  systems — 
Air  compressor  cut-in  pressure,  6173 
Standard  clanfKation  and  simplification. 
27288 
Antilock  br»ke  systems — • 
Medium  and  heavy  vehicles;  stability  and 
control  dunng  braking,  etc..  1 1 32,  5949 
Brake  hoses- 
Addresses  and  dates  update,  manufacturer 
designation  filing  procedures;  Federal 
regulatory  review,  9953 
Child  restrami  systems — 

Booster  seat  safety;  test  dummies  use  in 

compliance  tests,  30824 
Booster  seat  safety;  voluntary  compliance 

date,  4938 
Booster  seats,  child  harnesses,  etc.;  use  in 
aircraft;  manufacturers  labeling 
requirements,  28423 
Colorfastness  requirements  removed;  Federal 

regulatory  reform,  20170 
Rear-facing  infant;  interaction  between  child 
restraints  and  air  bags;  cutoff  devices; 
correction,  13108 
Federal  regulatory  review — 

Vehicle  identification  number  (VIN)  ptfysicaJ 
requirements;  consolidation,  2903 1 
Fuel  system  iniegnty — , 
Compressed  natural  gas  fuel  containers. 

19202 
Light  vehicles,  schoolbuses  and  fuel  spillage/ 
bamer  crash  tests;  deletion,  19201 


Hydraulic  brake  systems — 

Optional  burnish  procedure;  deletion,  19561 
Lamps,  reflective  devices,  and  associated 
equipment — 
Headlam|M,  visible  color  other  than  white; 

petition  denied,  4370 
High  intensity  discharge  light  source  use  in 
replaceable  bulb  headlamp  systems. 
20497 
Manufacturers'  obligations  to  provide 

notificauon  and  remedy  without  charge  to 
owners  of  vehicles  or  items  not  complying 
with  safety  standards.  274 
Occupant  crash  protection — 
Head  restraints,  27023 
Lockable  lap  belts  or  lap  belt  portions  of 
seat  bell  assemblies;  CFR  correction, 
26845 
Pneumatic  tires,  new  and  retreaded.  and  tire 
selection  and  rims,  for  vehicles  other  than 
passenger  cars.  Federal  regulatory  reform. 
29493 
Rear  impact  guards  for  heavy  trailers  and 
semitrailers,  equipment  and  vehicle 
standards;  rear  impact  protection.  2004 
Reflecting  surfaces  standard  rescissions;  Federal 

regulatory  reform,  1 1 587 
Seat  belt  assemblies — 

AiKhorages;  owner's  manual  information 

requirements  deletion,  19560 
Colorfastness  requirements  removed;  Federal 
regulatory  reform,  20170 
Wheel  nuts.  whMl  discs,  and  hub  caps;  winged 
projections;  Federal  regulatory  reform. 
20172 
Motor  vehicle  theft  prevention  standard: 
High  theft  lines  for  1997  model  year;  listing, 

15390 
Passenger  motor  vehicle  theft  data  (CY  1993), 
1228 
National  Highway  System  Designation  Act  of 
1995,  implemenuition 
Compliance  and  transfer  of  funds  procedures — 
Motorcycle  helmet  use  legislation  references 
and  requirements;  removed.  28747 
Organization,  functions,  and  authority  delegations: 

Chief  Counsel.  26468 
Speed  limit  enforcement  certification: 

National  maximum  speed  limit  compliance 

program;  repeal  effective  date  delay  in  five 
Stales,  11305.9101 

PROPOSED  RULES 

Automotive  fiKl  economy  reports: 
Federal  regulatory  review- 
Semi-annual  reports;  form  and  contents.  22010 
Federal  regulatory  review: 

Invoking  sanctions  against  States  under  the 
1966  Highway  Safely  Act;  rules  of 
procedure,  1 1 794 
Fuel  economy  standards: 
Light  trucks — 

1998  model  year,  145,  2228 
Insurer  reporting  requirements: 

Insurers  required  lo  file  reports;  list.  1 5443 
Lamps.  Reflective  Devices,  and  Associated 
Equipment  Negotiated  Rulemakmg 
Committee 
Meetings.  5370.  26872 
Motor  vehicle  safety  standards: 
Accelerator  control  systems;  Federal  regulatory 

review,  19020 
Bumper  standard — 
Golf  carts  and  other  small  light-weight 
vehicles,  30848 
Controls  and  displays,  accessibility  and 

visibility.  Federal  regulatory  review,  27039 


Convex  cross  mirrors;  petition  denied.  30586 
Door  locks  and  door  retention  components — 
Side  doors  equipped  with  wheelchair  ramps; 
exclusion.  27325 
Federal  regulatory  review — 
Small  volume  manufacturers;  public 
meetings.  4249 
Front  stop  lamps;  petition  denied,  10556 
Hydraulic  brake  systems — 

Light  vehicle  brake  systems,  19602 
Lamps,  reflective  devices,  and  associated 
equipment — 
Clearance,  side  marker,  and  identiflcalion 
lamps,  and  backup  lamps;  petition 
denied.  28123 
Front  amber  turn  signal  bulbs;  aftermarket 

sales  requirement;  petition  denied.  14044 
Headlamp  concealment  devices;  Federal 

regulatory  review,  16073 
Motorcycle  headlamps;  new  photometric 

requirements.  6616 
Reflex  reflector  standard  update;  petition 

denied.  14044 
Safety  performance,  public  meeting.  10979 
Mirror  systems  safety;  public  meeting,  4624 
Occupant  crash  protection — 
Seat  belt  assembly  anchorages.  Type  11; 
certification.  24265 
Occupant  protection  in  interior  impact — 

Head  impact  protection.  9136 
Power-operated  window,  partition,  and  roof 
panel  systems,  28124 
Correction.  30209 
Rollover  prevention;  cunsumer  information — 

Stability  label  for  light  vehicles.  28560 
Rollover  stability;  reconsideration  petition 

denied,  28550 
School  bus  manufacturers  and  school 

transportation  providers;  regional  public 
meetmgs,  31086 
Side  impact  protection — 

Light  trucks,  buses,  and  multipurpose 
passenger  vehicles;  petition  denied. 
24263 
Tires;  visual  indication  of  tread  depth  wear, 

petition  denied.  2991 
Tires,  new  non-pneumatic  for  passenger  cars, 
withdrawn;  Federal  regulatory  review, 
15917 
Wamuig  devices;  Federal  regulatory  review. 

29337 
Windshield  defrosting  and  defogging  systems; 

Federal  regulatory  review.  15449 
Wmdshield  wiping  and  washing  systems; 
Federal  regulatory  review,  1 5446 
Motor  vehicle  safety  standards  and  consumer 
information: 
Truck-camper  loading.  5730 
National  Driver  Register  Problem  Driver  Pointer 
System: 
Transition  procedures,  16729 
National  Highway  System  Designation  Act; 
implementation: 
Operation  of  motor  vehicles  by  intoxicated 
minors;  Federal-aid  highway  fiinds 
withholding;  zero  tolerance  laws  sanction 
program  implementation,  9121 
National  Traffic  and  Motor  Vehicle  Safety  Act: 
New  -mporters  registration  and  importation  of 
nonconforming  vehicles — 
Fee  schedule,  32411 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10423, 
15860 
Child  safety  seats,  pureliase  and  distribution; 

agreement  between  General  Motors  and  DOT; 
qualification  certification  criteria,  14194 


Committees;  establishment,  renewal,  termination, 
etc.: 
NAFTA  Automotive  Standards  Council; 
working  groups,  28636 
Crash  avoidance  implementation  plan;  draft 

availability,  16281 
Fatal  accident  reporting  system  users;  public 

meeting,  7850 
Fuel  economy  program,  automotive;  annual  report 

to  Congress,  203 1 1 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  occupant  protection  program;  seat  belt 

use  increase  in  rural  areas,  33574 
Occupant  protection  systems  and  vehicle  crash 

worthiness  research  program,  15861 
Patterns  for  Life  Program;  child  passenger 
safety,  pedestrian  safety,  and  bicycle 
helmet  safety,  26948 
Safe  communities  concept  for  traffic  safety 
initiatives;  demonstration  and  evaluation. 
15156 
Highway  safety  programs  breath  alcohol  testing 
devices: 
Model  specifications  and  conforming  products 
list.  3078 
Evidential  devices.  3078 
Insurance  cost  information  booklet;  availability, 

16020 
Meetings: 
International  Harmonization  of  Safety 

Standards;  meetings  schedule.  9741 
Motor  Vehicle  Safety  Research  Advisory 

Committee,  8706 
Research  and  development  projects;  public 

meeting,  8706,  24528,  29446 
Safety  performance  standards,  research  and 
safety  assurance  programs.  4512.  18463 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Chevedden.  John.  6290 
PitUe.  R.  David.  10059 
Vennoni.  Philip  G..  2327 
Motor  vehicle  occupant  safety  survey;  comment 

request.  21528 
Motor  vehicle  safety  standards: 
International  regulatory  harmonization,  30657 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  367. 
1664,  1816.  3521,  6291,  6684,  6685, 
6887,  6889-6891,  8097.  9004.  1 1675. 
11676.  12129,  12131,  15332,  15334, 
15335,  15864,  15865,  17950.  17951, 
18188.  18190.  20326.  21529-21531. 
25265-25267,  25269,  29788-29791. 
29793.  31216.  32891-32893.  33577. 
33578 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Cantab  Motors.  Ltd.,  9517 
Chrysler  Corp..  2570.  5061 
Ford  Motor  Co..  13566 
General  Motors  Corp..  1663,  2865 
Michelin  North  America.  Inc.,  3962,  32895. 

328% 
Panoz  Auto  Development  Co..  2866 
Motor  vehicle  theft  prevention  standard: 
Passenger  motor  vehicle  theft  data  (CY  1994), 
10424 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
BMW  of  North  America.  Inc..  6292 
General  Motors  Corp..  12132.  25734 
Isuzu  Motors  America.  Inc.,  24852 
National  accident  sampling  system  users;  public 

meeting,  14849 
Reports;  availability,  etc.: 

Updated  vehicle  survivability  and  vehicle  miles 
traveled  schedules.  7299 


Research  and  development  projects;  public 

meetings.  5438 
Speed  limit  enforcement  certification: 

National  maximum  sF)eed  limit  repeal;  study  of 
associated  State  costs  and  benefits,  31212 

Natiiifi.ii  Ituiian  Gaming  Commission 

PROPOSED  RULES 

Semi-annual  agenda.  24040 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 1227 
Submission  for  OMB  review;  comment  request. 
11228 
Annual  fees  payable  by  Class  II  gaming 

operations;  fee  rates,  1 1064 
Indian  Gaming  Regulatory  Act: 
Class  III  tribal  gaming  ordinances;  approval. 
'!I96'« 

National  iiistituu  for  Literacy 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17325, 

18162,  18445,  18446.  20545.  32465 
Submission  for  OMB  review;  comment  request. 
33542 
Grants  and  cooperative  agreements;  availability, 
etc: 
Literacy  leader  fellowship  program,  29575 
Meetings: 
Advisory  Board,  1605.  20287 

Natioiuii  Institute  of  Corrections 

NOTICES 

Meetings: 
Advisory  Board.  5410.  30102 
Prison  Construction  Standardization  and 
Techniques  Task  Force.  1 1652 

Nation;!!  I  r)»titute  of  Justice 

NOTICES 

Executive  Seminar  Series  on  sentencing  and 

corrections  research  forum;  proposals,  29133 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Boot  camp  research  and  evaluation,  8978 
Community-oriented  policing  technology 
research  and  development  partnership 
projects,  28235 
High  intensity  drug  trafficking  areas  program 

evaluation,  1841 1 
Jackson  County.  MO;  community-backed  anti- 
drug tax  (COMBAT)  initiative,  16268 
Law  enforcement  and  corrections  technology 

research,  30921 
Law  enforcement  family  support — 
Law  enforcement  officers  and  their  families; 
stress  reduction  demonstration  and 
training  programs,  32464 
Policing  research  and  evaluation,  30921 
Sentencing  reforms  and  their  effects  on 

corrections;  evaluation  and  research,  30921 

National  Institufi  of  Standards  and 

I  echnoiogv 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  19047, 
24288 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Advanced  technology  program  (ATP),  27050 
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NIH 

Fire  research  program,  14742 
Manufacturing  extension  partnership  program, 

20242 
Materials  Science  and  Engineering  Grant 

Program;  research  in  ceramics,  metallurgy, 
etc.,  16752 
NIST  Physics  Laboratory  19%  Summer 

undergraduate  research  fellowships,  5983 
Information  processing  standards.  Federal: 
Computer  Graphics  Metafile  (CGM),  16754 
Electronic  data  interchange  (EDI),  25627 
Federal  Building  Telecommunications  Wiring 

Standard.  15783 
Group  3  facsimile  apparatus  for  document 

transmission,  etc.,  10986 
Initial  graphics  exchange  specification,  17876 
Perforated  tape  code  information  interchange, 

etc.;  withdrawn.  26891 
Video/Teletext  Presentation  Level  Protocol 
Syntax  (North  American  PLPS); 
withdrawal.  9976 
Inventions,  Government-owned;  availability  for 

licensing,  7475,  27866 
Low-level  light  standards  development, 
luminometry;  public  meeting,  5986 
Meetings: 
Advanced  Technology  Visiting  Committee, 

7093.  22025.  28853 
Clamp-on  time-of-travel  ultrasonic  flow  meter 
test  program;  cooperative  research 
consortium,  4258 
Computer  System  Security  and  Privacy 

Advisory  Board,  8568,  25480 
Environmentally  safe  and  fire-retardant 

materials;  cooperative  research  consortium, 
4257 
Fastener  Quality  Act  Advisory  Committee, 

18569 
Malcolm  Baldrige  National  Quality  Awards — 
Board  of  Overseers,  9977 
Panel  of  Judges,  9977,  26165 
Manufacturing  engineering  tool  kits  project; 
cooperative  research  and  development 
consortium.  25480 
National  Fire  Codes: 
Fire  safety  standards,  30858 
Technical  committee  reports.  30859 
National  voluntary  conformity  assessment  system 
evaluation  program: 
European  Union  (EU)  commerce;  conformity 
assessment  body  status  consideration, 
20513 
Voluntary  product  standards: 
American  Petroleum  Institute — 
Equipment,  operations  and  processes.  4255 
Petroleum  test  laboratory  accreditation 
program.  16759 
Glass  Packaging  Institute — 
Glass  bottles  for  carbonated  soft  drinks; 
withdrawn,  14555 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2836, 
7266,  7267,  10001,  1 1851,  13205,  19943, 
25884.  29106.  29567.  30089 
Submission  for  OMB  review;  comment  request. 
10001.  10002.  11215.  16925,  20532 
Committees;  establishment,  renewal,  termination, 
etc.: 
Warren  Grant  Magnuson  Clinical  Center  Board 
of  Governors.  16255 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Green  fluorescent  protein  (GFP)  technology 
applications  development,  33753 
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NIH 


NOAA 


Hydroxylated  aromatic  protein  crosslinking 

compounds,  scientific  and  commercial 

development;  treatment  of 

hyperproliferative  epithelial  lesioas,  269IS 
Lymphocyle  ADPribosytransferase.  etc.. 

therapeutic  intervention  in  diseases  of  the 

immune  system,  research  and  development, 

5564 
Novel  hepann-binding  peptides;  scientific  and 

commercial  development,  30914 
Opioidmimetic  pepude  aniagoaists.  highly 

potent  and  ultraselective,  for  biochemical, 

pharmacological,  clinical  and  therapeutic 

studies;  commercial  development,  t  I8S2 
Inventions.  Government-owned;  availability  for 
licensing,  5404.  5565.  6247.  7267.  946i 
16926.  17309.  17311.22066 
VIee  tings: 
Advisory  Committee  to  Director.  26916 
AIDS  Research  Office  Advisory  Council.  6648 
Alternative  Medicine  Program  Advisory 

Council,  7117.  26916 
Cervical  cancer  consensus  development 

conference.  9463 
Ginical  Research  Advisory  Panel.  17314 
Dietary  supplements  for  physically  acbve 

people,  workshop.  26916 
Fogarty  Inicmahonal  Center  Advisory  Board, 

2836,  19079 
Genetic  Testing  Task  Force.  10772 
Human  GenoAie  Research  Advisory  Council, 

1773.  18397 
Mental  Health  Special  Emphasis  Panel.  27362 
National  Cancer  Institute,  1941,  2837.  3938, 

500Z  6648,  7268,  8068,  9463.  1 1057. 

II2I5.  13206.  14104,  17712,  18400. 

24319,  25229,  27905,  29567,  33129.  33754 
Natioiial  Center  for  Human  Genome  Research. 

8633,  20533,  2822Z  29106 
National  Center  for  Research  Resources,  1596. 

1773.  5003.  6649,  13206,  14801.  18399. 

20533.  27905 

Nabonal  Eye  Institute.  6856.  I62S5.  17712. 

20532.  25230.  27905 
National  Eye  Institute  et  al.,  1941 
National  Heart  Lung,  and  Blood  Institute.  15%. 

1774.  3719.  4278.  5003,  5405.  5790.  7269, 
8068.9464,  10003,  11853.  14104,  14801. 
16102.  17713.  17904.  18397.  18399. 
19079,  20533.  20534.  25230.  26917. 
28222.30089.32831 

National  bistituie  of  Allergy  and  Infectious 
Diseases.  1597.  2256.  3719.  5006.  5566. 
7269.8068.  10773,  11216.  11853.  13206. 
14803.  17714,  18154,  I840I.  19080, 

20534.  20535.  20537.  26918.  27906 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skui  Diseases  et  al.; 
postponements  due  to  furlough.  2257. 
5005,  25232 
National  Institute  of  ChiM  Health  and  Human 
Development.  3719.  6649,  1 1854.  I480Z 

20535.  2523 1 

National  Insomie  of  Denul  Research,  1774, 

6248,  7798,  10773,  13864.  15505.  17904, 

25232,  28223.  28224.  33754 
National  Institute  of  Diabetes  and  Digestive  and 

Kidney  Diseases.  3720.  5405.  14105. 

14106,  26918,  27905 
National  Institute  of  Environmental  Health 

Sciences.  1598.  3046.  5004.  5005.  5790, 

6857.  8633,  8965,  10774.  1 1058,  13864. 

14105.  17714,  18398.  25230-25232.  28222. 

30089 
National  Institute  of  General  Medical  Sciences. 

4279.  5005.  6650.  10773.  1 1058.  1 1853. 


14802.  I6IQ2.  18154,25231.26918. 

31540.  32832 
National  Institute  of  Mental  Health.  1941.  2837. 

2838.  3720.  5003.  7269.  8633.  9189.  9464. 

9713.  10003.  11057.  11854,  13207.  14105. 

14802.  15505,  16102,  16103,  17713, 

18154.  18399.  20536.  22066.  25499. 

27907.  29107.  29567.  30090.  30625. 

32448.  32832 
National  Institute  of  Neurological  Disorders  and 

Stroke,  1774,  1 4106,  18398 
National  Institute  of  Nursmg  Research.  3721. 

8633.  28223 
National  Institute  on  Aging,  1598,  5004,  15504. 

17713,  19080,  19944,  25232.  27906 
National  Institute  on  Akrohol  Abuse  and 

Alcoholism.  2256.  5004.  19079,  26917 
National  Inshtule  on  Deafiiess  and  Other 

Communicatioa  Disorders.  2837.  3721, 

5005,  5790,  6248,  7269,  10774.  1 1058. 
14105,  14802.  15505.  17713,  19944, 
25229.  28223.  29107,  32832 

National  Institute  on  Drog  Abuse,  2257,  3722, 
7270,  10774.  17714.  27906,  31540 

National  Library  of  Medicine,  2257,  6650, 
10775.  14107,  20537 

Peer  Review  Oversight  Group,  33129 

Research  Grants  Division  Advisory  Conunitlee. 
17905 

Research  Grants  Division  initial  review  groups. 

5006.  7270,  20538 

Research  Granu  Division  special  emphasis 

panels,  1775,  2258.  3718.  5006,  5567, 

6650.  6651.  6857,  7798.  8069,  9464.  9713. 

10004.  10775.  11854.  13207,  13208, 

13865.  14107,  14803,  15506.  16508. 

17715.  18155.  21474.  24320.  25233. 

26192.  26919.  27907.  28224.  29107. 

29568.  30090.  32833 
Scientific  Counselors  Boards  chairpersons. 

10777 
Temporomandibular  disorders  management 

technology  assessment  conference,  9465 
Women's  Health  Research  Advisory  Committee, 

11855 
Organization,  fimctions.  and  authority  delegations: 
National  Institutes  of  Health.  3722 
Resource  Management  Office.  1775 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Cary  Medical  Corp.,  30915 
Cooperative  Research  Centre  for 

Biopharmaceutical  Research  Pty.,  Ltd.. 

16103 
Creative  BioMolecules,  Inc.,  5405 
Cytosine  deaminase  negative  selection  system 

for  gene  transfer  techniques  and  therapies, 

16104 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  1482,  10004 

National  Labor  Relations  Board 

RULES 

Administrative  law  judges,  unfair  labor  practice 
proceedings;  role  in  expeditious  resolution 
facilitation:.  6940 
Expenment  extension,  1281 

Freedom  of  Information  Act;  implementation, 
13764 

PROPOSED  RULES 

Administrative  law  Judges;  unfair  labor  practice 
proceedings,  role  in  expeditious  resolution 
facilitation: 
Comment  penod  extended,  1314 

Court  decisions,  fees  and  dues,  exaction 
limitations;  withdrawn.  1 1 167 


Procedural  rules: 
Misconduct  by  attorneys  or  patty  representatives 
before  agency.  25158,  30570 
Requested  single  location  bargaining  units  in 
representation  cases;  appropriateness.  1546. 
4246.  10709 
Semi-annual  agenda.  24044 

NOTICES 

Meetings: 

Agency  Procedure  Advisory  Committee.  19324 
Meetings;  Sunshine  Act.  1437,  4301,  13222, 

20839,  31557 
Privacy  Act  '   .. 

Systems  of  records.  1 3884 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Aboriginal  whaling  provisions;  elimination  of 

regulations,  CFR  part  removed.  9369 
Aquatic  products  associations;  issuance  of  cease 
and  desist  orders  by  the  Government  CFR 
part  removed.  8224 
Antarctic  marine  living  resources  catches; 

harvesting  and  reporting;  conservation  and 
management  measures.  8483 
Continental  shelf 

Fishermen's  contingency  fund — 
Federal  regulatory  reform.  6322 
Endangered  and  threatened  species: 
Exceptions  to  prohibitions;  CFR  correction. 

10477 
Sea  turtle  conservation;  shrimp  trawling 
requirements — 
Additional  mrtle  excluder  device  requirements 
within  statistical  zones,  33377 
Sea  turtle  conservation;  summer  flounder 
trawling  requirements — 
Turtle  excluder  device  exemption.  1846,  6064 
Sea  mrtles;  review  of  endangered  status,  17 
Federal  regulatory  reform: 
Fish  and  fishery  products  inspection  standards 
and  regulations;  revisions  and  CFR  parts 
removed,  9368 
Marine  mammals;  protected  species  general 

permits.  7429 
Ocean  thermal  energy  conversion  licensing 
program,  CFR  part  removed,  21073 
FinaiKial  aid  program  procedures;  conditional 
fisheries  regulations;  CFR  part  removed. 
14682 
Fisheries  assistiuice  programs: 
Fisheries  obligation  guarantee  program  (FOG) 
and  Interjunsdictional  Fisheries  Act 
program  consolidation,  etc.;  reporting  and 
recordkeeping  requirements.  19171 
Fishery  conservation  and  management; 
American  lobster.  13454.  16882 
Atlantic  mackerel,  squid,  and  butterfish,  84%, 

14465 
Adantic  sea  scallop.  8490,  15733 
AUantic  shark,  21978 
Atlantic  striped  bass  and  weakfish,  29321 
AUantic  surf  clam  and  ocean  quahog,  293 
Atlantic  swordfish,  27304 
Bering  Sea  and  Aleutian  Islands  groundfish.  20. 
431 1,  5608,  6323.  6953,  7754,  7755,  8497. 
8498,  8888,  9113,  9370,  10287.  10697. 
11165,  11345,  12041,  13109,  16883, 
17256,  17849.  19976.  24730.  24905. 
25595.  27253.  27312.  277%.  28071. 
28072.  296%,  30544.  31463.  33046. 
33382,  33386 
Domestic  fisheries — 
Block  Island  Sound;  closed  to  fishing.  3602. 

7050,  1 1 164,  16401,20175,27795 
Block  Island  Sound,  Rl;  reopened  to  fishing, 
33694 


Federal  regulatory  reform — 
Alaska;  fisheries  of  Exclusive  Economic 
Zone,  31228 
Fishery  management  plan  development 

limitations;  interpretation,  30543 
Foreign  and  domestic  fishing — 
Scientific  research  activity,  exempted  fishing, 
and  exempted  educational  activities. 
26435 
Gulf  of  Alaska  groundfish.  20,  2457,  3332, 

3333,  3602,  4304,  4594,  5608,  8888,  9955. 
9956.  10286.  10901.  11165,  11589.  11590. 
13462,  17256.  19976,  21 104,  24729, 
27253,  27308,  27312.  28069,  28070,  33387 
Gulf  of  Mexico  and  South  Atlantic  coastal 
migratory  pelagic  resources.  6175.  7078. 
11345.27281 
Gulf  of  Mexico  reef  fish.  17.  7751,  14683, 

25833 
Gulf  of  Mexico  shrimp,  24728 
Limited  access  management  of  Federal  fisheries 

in  and  off  of  Alaska,  1844 
Northeast  multispecies,  8492,  27710 
North  Pacific  fisheries  research  plan;  fees 

refimd.  etc..  13782 
Ocean  salmon  off  coasts  of  Washington. 
Oregon,  and  California,  8497.  20175. 
26125.31873 
Pacific  Coast  groundfish,  279.  14512.  16402, 

18988.21102,28786 
Summer  flounder,  291,  292.  10285,  11344, 

13452,  15199,  32711,  33382 

Western  Pacific  bottomfish,  8890 

Western  Pacific  crustacean,  6577 

High  Seas  Fishing  Compliance  Act 

implementation,  11751 
Magnuson  Act  provisions;  CFR  parts  consolidation 

and  update,  32538 
Marine  mammals: 
•     Commercial  fishing  operations^ 

Commercial  fisheries  authorization;  list  of 
fisheries  categorized  according  to 
frequency  of  incidental  takes,  3851 
"Dolphin  safe"  tuna  labeling,  27793 
Incidental  taking — 
Small  takes  by  harassment;  Arctic  waters. 
15884  _ 

North  Pacific  fur  sealj«^ 
Subsisiance  taking;  Pribilof  Islands.  AK; 
Federal  regulatory  review,  1 1 750 
Ocean  and  coastal  resource  management: 

Coastal  zone  management  program  regulations; 

Federal  regulatory  reform,  33802 
Monterey  Bay  National  Marine  Sanctuary, 
CA— 
Motorized  personal  water  craft  operation 
zones  and  access  routes,  1 4%3 
Oil  Pollution  Act: 

Natural  resource  damage  assessments,  440 
Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisheries,  27025.  29695.  29975 
Catch  sharing  plan,  1 1337 
Reporting  and  recordkeeping  requirements,  1 1 1 32, 

21926 
Tuna,  Atlantic  bluefin  fisheries.  11336.  30182. 

30183,82234 
Whaling  provisions,  aboriginal;  Federal  regulatory 
refonn,  2%28 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Sea  tiirtle  conservation;  shrimp  trawling 
requirements — 
Soft  turtle  excluder  devices  approval 
removed,  etc.,  18102,30588 
Treatment  of  intercrosses  and  intercross  progeny 
(hybridization);  comment  request,  4710 


Federal  regulatory  review: 
Ocean  thermal  energy  conversion  licensing 
program;  CFR  part  removed.  2%9 
Fishery  conservation  and  management: 
Alaska  scallop,  19902,21431 
American  lobster,  13478,  20207 
Atlantic  bluefish,  13810,  20789 
Atlantic  golden  crab  fishery,  16076 
AUantic  mackerel,  squid  and  butterfish 
Con-ection.  2787 
Public  meeting,  25185 
AUantic  sea  scallop,  20207 
Atlantic  striped  bass  and  weakfish.  13811 
AUantic  surf  clam  and  ocean  quahog,  19604, 

31499 
AUantic  swordfish,  15212,  16236,  17866 
Bering  Sea  and  Aleutian  Islands  groundfish, 

6337.  16085,  16456,  24750,  29726 
Black  sea  bass.  6810 

Caribbean  Fishery  Management  Council — 
Hearing,  6%5 

Red  hind  spawning;  public  hearing,  30589 
Foreign  and  domestic  fishing- 
Scientific  research  activity,  exempted  fishing, 
and  exempted  educational  activities. 
10712 
Gulf  of  Alaska  groundfish.  6337,  8023,  9972. 

11375,  16456,  181 16.  24750 
Gulf  of  Mexico  and  SouUi  AUantic  coastal 

migratory  pelagic  resources,  10302 
Gulf  of  Mexico  and  South  Atlantic  spiny  lobster 

Federal  regulatory  reform,  12055 
Gulf  of  Mexico  reef  fish,  3369,  4950,  24267, 

29339,  32422 
Gulf  of  Mexico  stone  crab 

Federal  regulatory  review,  12056 
Limited  access  management  of  Federal  fisheries 
in  and  off  of  Alaska,  29729,  32767 
Bering  Sea  and  Aleutian  Islands  groundfish. 

11376.  14547,24475 
Gulf  of  Alaska  groundfish.  11376,  14547, 
24475 
New  England  Fishery  Management  Council. 

710 
New  England  Management  Council;  public 

meeting,  27862 
Northeast  multispecies,  6230,  8540,  14284. 
16892,  20207,  26847,  30029 
Con-ection,  27948 
Northern  anchovy,  13148 
North  Pacific  Fishery  Management  Council; 

meeting,  16456 
Pacific  Coast  groundfish.  1739.  8021.  10303 
Salmon  fisheries  off  coast  of  Alaska,  13149 
Shrimp  fishery  off  Southern  Atlantic  states, 

17866 
Snapper  grouper  fishery,  16076 
South  Atlantic  Region  golden  crab,  8564 
SouUi  Atlantic  shrimp,  11181 
South  Atlantic  snapper-grouper,  2477 
South  Atlantic  snapper-grouper,  public 

meetings,  14735 
Summer  flounder,  1893,  17682,  20506,  27851 
Western  Pacific  crustacean,  7771,  15452 
Fishery  management  councils;  hearings: 
New  England — 
Sea  scallop,  21431 
International  fisheries  regulations: 
International  fisheries  in  U.S.  Exclusive 
Economic  2^nc  and  on  high  seas; 
regulations  consolidation,  25443 
Magnuson  Act  provisions;  CFR  parts 

consolidation.  19390 
Marine  mammals: 
Incidental  taking — 
Naval  activities;  USS  Scawolf  submarine 
shock  testing.  30212 
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Pacific  offshore  fisheries  lake  reduction  plan; 
meeting,  27042 
Meetings: 
New  England  Fishery  Management  Council, 
16237 
National  WeaUier  Service;  modernization  criteria, 

19594,  28804 
0:ean  and  coastal  resource  management 
Coastal  zone  management  program  regulations; 

Federal  regulatory  review,  9746 
Monterey  Bay  National  Marine  Sanchiary, 
CA— 
Shark  attraction  by  chum  or  other  means; 
restriction  or  prohibition.  5335,  5%9 
Organization,  fiinctions,  and  authority  delegations: 
Seafood  inspections  (in-plant)  and  related 
services;  privatization,  9420 
Pacific  Halibut  Commission,  International: 
Pacific  halibut  fisheries — 
Catch  sharing  plan,  2782,  2992 
Tuna,  AUantic  bluefin  fisheries,  18366 
Tuna  Management  in  the  Mid-AUantic  Negotiated 
Rulemaking  Committee: 
Intent  to  establish,  3666,  30214 
Whaling  provisions,  aboriginal;  Federal  regulatory 
review,  15754 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7476. 
7477,8042.28853,31923 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Mullica  River-Great  Bay  National  Estuarine 
Research  Reserve,  NJ;  management  plan, 
18569 
State  programs — 
Evaluation  availability,  16239 
Intent  to  evaluate  perfonnance.  2229.  14079, 
16239.  17688 
Wells  National  Estuarine  Research  Reserve. 
ME;  management  plan,  9977.  30222 
Endangered  and  threatened  species: 

Conserving  species  listed  or  proposed  for  listing 
while  providing  and  enhancing  recreational 
fisheries  opportunities;  policy,  27978 
Endangered  Species  Act  activities;  interagency 
cooperative  policy  statements — 
Distinct  vertebrate  population  segment; 

interpretation.  4722 
Listed  species;  controlled  propagation;  draft. 
4716 
Sea  hirtles;  proposed  recovery  plans  availability, 
9978 
Environmental  statements;  notice  of  intent: 

Juneau.  AK;  consolidation  of  facilities.  6974 
Fishery  conservation  and  management: 

AUantic  striped  bass  fisheries;  1994  survey, 

32774 
Atlantic  tuna  fisheries;  yellowfin  tuna  statistics, 

10319 
Limited  access  management  of  Federal  fisheries 
in  and  off  of  Alaska — 
Pacific  halibut  and  sablefish.  1 1 189 
Weakfish  interstate  coastal  management  plan; 
fishing  moratorium,  6351 
Cancellation,  14744 
Grants  and  cooperative  agreements;  availability, 
etc.: 
(Chesapeake  Bay  stock  assessments,  20803 
Climate  and  Global  (Thange  Program,  30593 
Environmental  Research  Laboratories;  joint  and 
'     cooperative  Instlhite  program,  8920 
Fishing  Industry  research  and  development 
projects — 
SaltonstaU-Kennedy  program,  11190.  12135 
Gulf  of  Mexico  fisheries  disaster  program. 
29350 
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Gulf  of  Mexico  fisheries  emergency  aid.  14293 
Northeast  multispecies;  fishing  capacity 
reduction  prograin;  comment  request, 
28177 
Pribiiof  Islands.  AK;  environmental  restoration 
program.  2S632 
Manne  mammals: 
California  sea  lions  preying  on  wild  winter -tun 
steelhead.  intentional  lethal  taking.  I3IS3 
Gvlf  of  Maine  Aquaculturc-Pinniped  Interactioii 

Task  Force  repon;  availability,  6352 
Incidental  lakmg;  authorization  letters,  etc. — 
BP  Exploraoon.  26501 
Chevron  U.S.A.  ei  al..  29354 
Massachusetts  Instimie  of  Technology. 
Department  of  Engitteering.  1 3847, 
15785 
Schmidt.  Hennk.  et  al..  30037 
Tatham  Offshore,  Inc..  et  al.,  1 1808 
Vandenberg  Air  Force  Base.  CA.  Lockheed 

launch  vehicles.  19609 
Vandenberg  Air  Force  Base,  CA,  McDonnell 
Douglas  Aerospace  Delu  II  vehicles. 
6975 
Vandenberg  Air  Force  Base.  CA;  Titan  II 
'-      and  IV  launch  vehicles.  10727 
Italy;  identification  as  large-scale  high  seas 
drifbiet  nation.  18721 
Marine  sanctuaries: 
Monitor  National  Marine  Sanctuary,  VA.  noo- 
icseaich  diving;  special  use  permit.  2230 
Meetings 
Atlantic  Offshore  Fisheries  Take  Reduction 

Team,  public  meeting,  25846 
Caribfacan  Fishery  Management  Council,  6815. 

7775.  24288 
Florida  Keys  National  Marine  Sancmary 

Advisory  Council.  33715 
Gulf  of  Maine  Take  Reduction  Team,  5384 
Gulf  of  Mexico  Fishery  Management  Council, 
5536,6815,  7775.  10563.  14745.  15044. 
15469.  16240,  18383.  18570.24289, 
24918.  27052.  29538.  31924.  33490.  33492 
Hawaiian  Islands  Humpback  Whale  National 
Manne  Sanctuary  Advisory  Council. 
16467,  20244,  27866.  30223 
Marine  Fisheries  Advisory  Committee,  29354 
Mid-Atlantic  Fishery  Management  Council. 
2493,  5536.  7093.  8568.  1 1380.  19048. 
29741 
Moderoizauon  Transition  Committee,  15786. 

29355 
Moneicy  Bay  National  Manne  Sanctuary 
Advisory  Council.  2230.  5986.  17879. 
31925 
New  England  Fishery  Management  Council, 

2230,6816 
North  Pacific  Fishery  Management  Council. 

2231,  2802.  7094,  10563.  10564,  11380. 
13155.26504,  2705Z  27337 

Olympic  Coast  National  Marine  Sanctuary 

Advisory  Council,  5986.  10992,  25208 
PacifK  Fishery  Management  Council.  3001. 

3372.  3373.  7241,  7775.  13155.  14079, 

19610,  24289,  24918.  25481 
PacifK  Offshore  Fisheries  Take  Reduction 

Team,  5.385 
Sea  Grant  Review  Panel.  31509 
South  Atlantic  Fishery  Management  Council, 

2232,  3001,  9979.  14555,  19610,  20808. 
28181.33492 

Space  systems,  private  remott-sensmg. 

licensmg,  public  hearing.  24480 
Western  Pacific  Fishery  Management  Council, 
9436.  13156.  13851.  30223.  31925 
National  Weather  Service;  modemizaiion  and 
restiucnirmg: 
Analog  GOES-TAP/GOES-FAX  service  to 
digiul-datt  transmission  modes,  transition, 
27337 
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Weather  Service  and  Forecast  Officea; 

consolidations,  3904,  5739,  5744.  9147. 
14079.  17275 
Ocean  and  coastal  resource  management: 
National  Esniarine  Research  Reserve  System — 
Waimanu  Valley.  HI.  withdrawn.  32774, 
32775 
Ofsnizalion,  fiinctions,  and  authority  delegations: 
National  Weather  Service;  routine  agncultural 
and  fruit  frost  forecasts;  discontinuation. 
8259 
Permits: 
Endangered  and  threatened  species.  346.  1748, 
4626.  6975.  7241,  7776.  8568.  9437.  9979. 
11808.  14296.  14297.  16897.  16898. 
20244.  20514.  20515.  21 161.  24760. 
25208.  25635.  28182.  28854-28856.  30040. 
31510.33095.330% 
Experimental  fishing.  17279 
Foreign  fishing.  5752 

Manne  mammals.  52.  2493.  3001.  3002.  3674. 
3909.  5753,  6353,  6631.  6976.  7478.  8043. 
8921.9438,  11194.  11809,  14556,  16899, 
19907,  20244,  20808.  21 162.  24289. 
24919.  25209.  25210.  25481.  25635. 
26165.  26505.  27052.  27337.  29355. 
29741.  32774.  32775.  33096 
Marine  mammals  and  endangered  and 

threatened  species,  2232.  6233,  14556, 
33097 
Pribiiof  Islands.  AK;  claims  sutements  and 
recommendatioas;  filing  notice;  report  to 
Congress: 
Public  meetings.  19048 
Tampa  Bay  oil  spill  (August  1993);  natural 

resource  damage  assessment  and  restoration 
plan,  document  availability,  1357 
West  Coast  salmon  fisheries;  northwest  emergency 
assistance  plan.  17879 

National  Park  Service 

RULES 

Criminal  Fine  Improvement  Act;  penalty 

provisions.  2917 
Nabonal  Park  System: 
Conveyance  of  freehold  and  leasehold  mterests. 

28506 
Denali  National  Park  and  Preserve.  AK;  Mount 
McKinley  and  Mount  Foraker.  mountain 
climbmg  registration  requirements,  6943 
Glacier  Bay  Nauonal  Park.  AK;  vessel 
management  plan,  27008 
Organization,  fimctions,  and  authority  delegations: 

Fiekl  Director,  28504 
Special  regulations: 
Appalachian  Natioaal  Scenic  Trail.  PA;  hang 

gliding.  28505 
Cape  Lookout  National  Seashore.  NC;  aircraft 
operation;  Portsmouth  Village  Airstrip 
closing.  28751 
Oregon  Caves  National  Monument.  OR;  age 
restriction  elimination.  14617 

PROPOSED  RULES 

Boating  and  water  use  activities: 

Prohibited  operations,  32383 
National  Park  System: 
Conveyance  of  freehold  and  leasehold  mterests, 

5356 
Shenandoah  Nabonal  Park;  special  fishing 
regulations;  removal.  5354 
Special  regulations: 
Appalachian  National  Scenic  Trail,  PA;  hang 

gliding,  3358 
Big  Thicket  National  Preserve,  TX;  moored 
houseboats,  28530 


Voyageurs  National  Park,  MN — 
Aircraft  operation,  designation  of  areas, 

20775 
Historic  resort  hotel  and  villas  operation. 

3053 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1400. 
4287,  4482,  5407,  6384,  14334,  18156, 
30918,30919 
Submission  for  OMB  review;  comment  request. 
14578.  16262.  19956.  26930.  30093 
Boundary  establishment,  descriptions,  etc.: 
Big  Thicket  National  Preserve.  TX;  Menard 

Creek  Conidor  Unit.  25505 
Carlsbad  Irrigation  District  National  Historic 
Landmark.  NM,  30257 
Committees,  esublishment.  renewal,  termination, 
ete.: 
Native  American  Graves  Protection  and 
Repatriation  Review  Committee — 
Nomination  solicitation,  10786 
National  Maritime  Heritage  Grants  Advisory 
Committee;  membership  nominations 
solicitation,  13516 
Concession  contract  negotiations: 

Acadia  National  Park,  MA;  restaurant,  gift 

shops,  stable,  and  carriage  rides.  26204 
Buffalo  National  River.  AR — 
Canoe  rental,  shuttle,  and  related  services, 

30636 
Johnboat  rental,  shuttle,  and  guide  services, 
30637 
Dinosaur  National  Monument,  CO; 
commercially  guided,  interpretive 
Whitewater  river  tours.  30637 
Isle  Royale  National  Park.  Mi- 
Air  transportation  services,  1401 
Mount  Rainier  National  Park,  WA — 

Mounum  guide  service,  1401 
Overton  Beach  site.  Lake  Mead  National 

Recreation  Area,  NV.  9484 
Ozait  National  Scenic  Riverways,  MO;  canoe, 
inner  mbe,  and  johnboat  rentals,  etc., 
30637 
Sequoia  National  Park,  CA.  pack  and  saddle 

animal  services  and  facilities,  24950 
Voyagcurs  National  Park,  MN;  historic  resort 
hotel  and  villas  operation.  3053,  16263 
Concession  management  activities: 

Native  American  handicraft  sales;  exemption 
ftom  franchise  fee  calculation;  policy 
revision,  18621 
Environmental  statements;  availability,  ete.: 
Cabrillo  National  Monument.  CA.  16263 
Canyonlands  National  Park,  UT;  river 

management  plan.  29760 
Channel  Islands  National  Park.  CA.  25505 
Denali  National  Park  and  Preserve.  AK.  31 146 
Everglades  National  Park.  FL;  Miccosukee 
Tribe  of  Indians  of  Florida;  additional 
housing.  5025,  33765 
Glacier  Bay  National  Park  and  Preserve.  AK; 

vessel  management  plan.  1 1428 
Hagerman  Fossil  Beds  National  Monument.  ID, 

4483 
Klondike  Gold  Rush  National  Historical  Park. 

AK.  28231 
Manhattan  sites.  New  York  and  Westchester 

Counties.  NY.  15514.28890 
Manzanar  National  Historic  Site.  CA.  6384 
Niobrara  National  Scenic  River,  NE.  16642 
Olympic  National  Parte.  WA.  1791 1 
Organ  Pipe  Cactus  National  Monument.  AZ, 

16263 
Pictured  Rocks  National  Lakeshore.  MI.  2529 


Saint-Gaudens  National  Historic  Site.  NH. 

30256 
South  Side  Denali.  AK.  12095.  22072 
Tumacacori  National  Historical  Park,  AZ,  1946 
Environmental  statements;  notice  of  intent: 
Fire  Island  National  Seashore,  NV,  5407 
Lower  St.  Croix  National  Scenic  Riverway,  MN 

and  WI,  24328 
Manassas  National  Battlefield  Park.  VA.  9196 
Olympic  National  Park,  WA,  29131 
Oregon  Caves  National  Monument,  OR.  1783 
Redwood  National  and  Stale  Parks,  CA,  26205 
Whiskeylown  Unit,  Whiskeytown-Shasta-Trinity 

National  Recreation  Area,  CA,  28595 
Yellowstone  National  Park,  WY;  commercial 
services  management  plan,  26930 
Federal  wildland  fire  management  policy  and 

program  review,  5737 
Management  and  land  protection  plans; 
availability,  etc.: 
Big  Cypress  National  Preserve,  FL,  1599 
Meetings: 

Acadia  National  Park  Advisory  Commission, 

16645 
Cape  Cod  National  Seashore  Advisory 
Commission,  1600.  6654,  20540 
Dayton  Aviation  Heritage  Commission,  1784, 

8073,  25238,  31549 

Delaware  and  Lehigh  Navigation  Canal  National 

Heritage  Corridor  Commission,  6655, 

16645,  30094 
Delaware  Water  Gap  National  Recreation  Area 

Citizens  Advisory  Commission,  18622 
Delta  Region  Preservation  Commission,  16264 
Denali  National  Park  Subsistence  Resource 

Commission,  18157 
Gales  of  Arctic  National  Park  Subsistence 

Resource  Commission,  10785,  20834 
Gettysburg  National  Military  Park  Advisory 

Commission.  4287,  16264 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commission,  6260,  10007,  15515 
Indian  Memorial  Advisory  Committee,  7017 
Jean  Lafitte  National  Historical  Park  and 

Preserve,  LA;  draft  Barataria  boundary 

study,  14162 
Keweenaw  National  Historical  Park  Advisory 

Commission,  2530 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  1600 
Maine  Acadian  Culture  Preservation 

Commission,  11219,  29761 
Manzanar  National  Historic  Site  Advisory 

Commission,  17318 
Mississippi  River  Coordinating  Commission, 

8074,  25238 

Mississippi  River  Corridor  Study  Commission, 

2530.  25238 
Mojave  National  Preserve  Advisory 

Commission,  25238 
National  Park  System  Advisory  Board,  16642, 

17318 
National  Preservation  Technology  and  Training 

Board,  11220 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee,  14335 
Niobrara  National  Scenic  River  Advisory 

Commission,  19085 
Petroglyph  National  Monument  Advisory 

Commission,  24509 
Sleeping  Bear  Dunes  National  Lakeshore 

Advisory  Commission,  2530,  19086 
Trail  of  Tears  National  Historic  Trail  Advisory 

Council,  9484 
Upper  Delaware  Citizens  Advisory  Council, 

18622 


Wrangell-St.  Elias  National  Park  Subsistence 
Resource  Commission,  5025 
Mining  claims,  unpatented: 
Small  miner  waivers  from  maintenance  fees, 
1600 
Mining  plans  of  operation;  availability,  ete.: 

Death  Valley  National  Parte,  CA  and  NV,  18622 
Moia^i  s^ii.n,il  Preserve,  CA,  9720 
National  Hisionc  Landmarks: 

Pending  nominations,  19634 
National  Register  of  Historic  Places: 

Pending  nominations,  3460,  4483,  5800,  6655, 
7274,  8641,  10008,  11220.  13211.  14578. 
15829,  16641,  17355.  17912.  19086, 
20540,  24328,  25505,  26930,  28595, 
29132.  29761,  30920,32856 
Native  American  human  remains  and  associated 
funerary  objects: 
Acadia  National  Park,  ME;  Femald  Point  site 

inventory,  17719 
Anchorage  Museum  of  History  and  Art,  AK; 

inventory,  3944 
Apache-Sitgreaves  National  Forest,  AZ; 

inventory,  16643 
Arizona  State  Office,  Land  Management 

Bureau.  AZ;  inventory.  14335 
Big  Cypress  National  Preserve,  FL;  inventory, 

7120 
Buffalo  Bill  Historical  Center,  WY;  Sun  Dance 

medicine  rattles  and  paint  sack,  16644 
Burke  Museum.  University  of  WA;  inventory. 

21485 
Casa  Grande  National  Monument,  Coolidge, 

AZ;  inventory  from  Hohokam  sites.  10009 
Cheney  Cowles  Museum,  WA — 
Spokane  Tribe  inventory,  7276 
Thunder  bundle,  7122 
Connecticut  State  Museum  of  Natural  History, 
University  of  Connecticut.  CT;  cultural 
items  from  Norris  L.  Bull  Collection, 
18623 
Eittljorg  Museum  of  American  Indians  and 
Western  Art,  IN,  Tlingit  clan  hat,  29132. 
30670 
Everglades  National  Park,  FL;  Miccosukee 

inventory,  8971 
Fruitlands  Museum.  MA;  inventory  from 

Nebraska,  10009 
Grand  Portage  National  Monument,  MN; 
inventory  from  Lodge  Oak,  FL  burial 
ground.  17720 
Hood  Museum  of  Art.  NH — 
Inventory,  1%35 

Inventory  from  Lake  Wiimepesauke,  NH, 
24950 
Hubbell  Trading  Post  National  Historic  Site, 

AZ;  inventory,  7121,  26205 
Kaibab  National  Forest.  AZ;  inventory,  16644 
Land  Management  Bureau,  Wyoming  State 

Office,  WY;  inventory.  19087 
Los  Angeles  County  Museum  of  Natural 

History,  CA;  inventory.  27097,  30670 
Minnesota  Historical  Society,  MN;  inventory, 

21486 
Modoc  National  Forest,  CA;  volcanic  stone 

pipe,  32856 
Museum  of  New  Mexico;  Nambe  Pueblo — 
Acoraa  inventory,  8972 
Inventory  from  4  New  Mexico  sites,  3944 
Museum  of  Peoples  and  Cultures.  Brigham 
Young  University,  UT;  remains  and 
personal  effects  of  Chief  Black  Hawk, 
3459 
Nevada  Test  Site,  Nevada  Operations  Office, 
Energy  Department,  NV;  inventory  from 
Pahute  Mesa  area,  32857 
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Ohnsled  County  Historical  Society,  MN; 

birchbark  scroll  with  miKmonic  symbols. 

26206 
Peabody  Museum  of  Archaeology  and 

Ethnology.  MA;  inventory  from  Straits  of 

Juan  de  Fuca.  WA,  24950 
Peabody  Museum  of  Archaeology,  MA; 

Blackfeet  Nation  beaver  bundle,  21486 
Putnam  Museum  of  History  and  Natural 

Science.  lA;  inventory.  7120 
Rome  Historical  Society,  NY;  inventory  from 

Onondaga  County  Penitentiary  Site,  18623 
Santa  Cruz  City  Museum  of  Nahiral  History, 

CA;  scalplock,  16264 
Santa  Fe  National  Forest,  NM,  inventory.  18754 
Science  Museum  of  Minnesota.  MN;  medicine 

or  false  face  masks.  12096 
SpringfieM  Science  Museum.  MA;  iaveatory, 

16643 
Tulsa.  Ok;  U.S.  Army  Corps  of  Engineers — 
Caddo  Tribe  of  OK  and  Wichita  and 
Affiliated  Tribes  inventory,  7276 
Wichita  Tribe  et  al.  inventory,  7275 
University  of  Arizona  State  museum.  AZ;  San 

Carios  Apache  Gaan  material,  21487 
University  of  Iowa,  lA,  3462 
Washington  Sutt  Historical  Society.  WA; 

inventory,  19636 
Oil  and  gas  plans  of  operation;  availability,  etc.: 
Big  Thicket  National  Preserve,  TX,  24807 
Cuyahoga  Valley  National  Recreation  Area. 

OH.  28232 
Lake  Meredith  National  Recreation  Area.  TX. 

6656 
Padre  Island  National  Seashore.  TX,  3944 
Planning  process  guidelines,  update,  29133 
Realty  actions;  sales,  leases,  etc.: 
Alabama,  20834 
Artcansas,  29572 
New  Jersey,  20834 
Washington,  33136 

National  Science  Foundation 

PROPOSED  RULES 

Semi-annual  agenda,  23788 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1 1065, 

28904,29431 
Submission  for  OMB  review;  comment  request, 
2546,  11065,  12108,  14831,  16809 
Antarctic  Conservation  Act  of  1978;  permit 
applications,  ete.,  6041,  16513,  27104 
Committees;  establishment,  renewal,  termination, 
ete.: 
Graduate  Education  Special  Emphasis  Panel  et 

al.,  33548 
Science  and  Technology  Centers  Program 
Advisory  Committee,  13885 
Environmental  statements;  availability,  ete.: 
McMurdo  Station.  Antarctica;  wastewater 
treatment  plant.  27104 
Grants  and  cooperative  agreements;  availability, 
ete.: 
Federal  (femonstration  project;  phase  III 
solicitation.  4802 
Information  technology;  application  to 

undergraduate  education,  workshop,  9207 
Meetings: 
Advanced  Scientific  Computing  Special 
Emphasis  Panel.  5036,  6041.  11653. 
16934,  18447 
Alan  T.  Waterman  Award  Committee,  8078 
Antarctic  tour  operators,  29137 
Anthropological  and  Geographic  Sciences 
Advisory  Panel.  16124 
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Astronomical  Sciences  Special  Emphasis  Panel, 

2546.6041.  16124 
Biochemistry  and  Molecular  Structure  and 

Function  Advisory  Panel,  13885.  16934 
Bioengincenng  and  Environmental  Systems 

Special  Emphasis  Panel,  5036.  6041.  7025. 

8079.  15147.  25920.  27937,  29138 
Biological  Sciences  Advisory  Committee,  15147 
Biological  Sciences  Special  Emphasis  Panel, 

604^  8979,  10808.  11653,  13885,  15148, 

16125,  16935,21506 

Cell  Biology  Advisory  Panel.  15148,  16125 
Chemical  and  Transpon  Systems  Special 

Emphasis  Panel,  4293.  5037,  6864,  16125 
Chemistry  Special  Emphasis  Panel,  13885, 

30102 
Civil  and  Mechanical  Systems  Special  Emphasis 

Panel.  5037.  541 1,  6865.  8979,  19324. 

29138 
Cognitive.  Psychological  and  Language 

Sciences  Advisory  Panel,  15525 
Computer  and  Computation  Research  Special 

Emphasis  Panel.  10809 
Computer  and  Information  Science  and 

Engmeenng  Advisory  Committee.  8079, 

15148.  16125,  24963,31557 
Cross  Disciplinary  Activities  Special  Emphasis 

Panel.  10035.  13886.  25920.  26549 
Design.  Manufacturing  and  Industrial  Innovation 

Special  Emphasis  Panel.  6865,  1 1653, 

13886,  15148,  16125.  16935,  19325, 

24963.  29138 
Developmental  Mechanisms  Advisory  Panel. 

13886 
Earth  Sciences  Proposal  Review  Panel.  6865. 

13886.  15148.  16126 
Ecological  Smdies  Advisory  Panel  et  al..  8980 
Economics.  Decision,  and  Management  Sciences 

Advisory  Panel,  15526 
Education  and  Human  Resources  Advisory 

Committee,  11653.  29139 
Electncal  and  Communications  Systems  Special 

Emphasis  Panel.  2546,  5037.  9207.  21506 
Elementary,  Secondary  and  Informal  Education 

Special  Emphasis  Panel.  6042,  8079,  8980, 

16936,  25920,  33549 
Engineering  Advisory  Comminee.  3737,  13887, 

16126 
Engincenng  Education  and  Centere  Special 

Emphasis  Panel,  24963,  31557 
Equal  Opponunilies  in  Science  and  Engineering 

Committee.  7025.  29139 
Federal  Networkmg  Council  Adviaofy 

Committee.  1 1653 
Genetics  and  Nucleic  Acids  Advisory  Panel, 

I5r49.  16936 
Geoscicnces  Advisory  Committee,  8079,  31558 
Geosaences  Special  Emphasis  Panel,  8079, 

11654,  15149,  18447.  27937,31558 
Graduate  Education  Special  Emphasis  Panel. 

16649 
Graduate  Education  Special  Emphasis  Panel  et 

al.,  1951 
Human  Resource  Development  Special 

Emphasis  Panel,  6042.  6866.  8980,  10809, 

16126,  19325,  24963 

Information  Robotics  and  Intelligent  Systems 

Special  Emphasis  Panel.  6866.  15149, 

16126.25920 
Materials  Research  Special  Emphasis  Panel. 

2546.  5037.  6866.  8080.  8981.  13887. 

19325.  19644.25921.  26549 
Mathematical  and  Physical  Sciences  Advisory 

Committee.  6866.  11654.  15149 
Mathematical  Sciences  Special  Emphasis  Panel. 

2847.  5038.  8981.  10809.  15150 
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Microelectronic  Information  Processing  Systems 

Special  Emphasis  Panel.  6042 
Networking  and  Communications  Research  and 

Inftastnicture  Special  Emphasis  Panel. 

6042.  24964,27937.31558 
Neuroscience  Advisory  Panel.  13887,  15150, 

16936 
Physics  Special  Emphasis  Panel,  8080.  1 1654. 

16937,29139 
Physiology  and  Behavior  Advisory  Panel. 

11654,  15150 
Polar  Programs  Special  Emphasis  Panel,  5038, 

25245 
Presidential  Faculty  Fellows  Advisory  Panel, 

13887 
Research,  Evaluation  and  Communication 

Special  Emphasis  Panel,  13887,  18447 
Science  and  Technology  Centers  Program 

Advisory  Committee,  33549 
Science  and  Technology  Infrastructure  Special 

Emphasis  Panel,  25921 
Science  Resources  Studies  Special  Emphasis 

Panel.  21507 
Small  Business  Industrial  Innovation  Advisory 

Committee.  24964 
Social  and  Political  Sciences  Advisory  Panel. 

15526 
Social.  Behavioral  and  Economic  Research 

Special  Emphasis  Panel,  33549 
Social.  Behavioral  and  Economic  Scieitccs 

Advisory  Committee.  16126,  25921.  27937, 

31558 
Systemic  Reform  Special  Emphasis  Panel,  6043, 

8981 
Undergraduate  education  revitalization; 

conference  on  shaping  the  future,  33549 
Undergraduate  science  education  resources, 

national  cleannghouse  feasibility  and 

utility,  16127 
Meetings;  Sunshine  Act,  5838.  1 1434.  19325 

National  Skill  Standards  Board 

NOTICES 

Hearings;  public  dialogue,  12109.  29432 

National  Technical  Information 
Service 

NOTICES 

Meetings: 
Advisory  Board,  22025 
NTIS  Advisory  Board,  3673 

National  Telecommunications  and 
Information  Administration 

PROPOSKD  RULES 

Public  telecommunications  facilities  program: 
Federal  regulatory  review.  27230 

NOTICES 

Agency  information  collection  act^lties: 

Proposed  collection,  comment  request.  31926 
Grants  and  cooperative  agreements;  availability, 
etc. 
Public  telecommunications  facilities  planning 
and  construction  program.  6912.  25528 
Telecommunications  and  information 

infrastructure  assistance  program.  7950 
Applicants;  list,  25376 
Meetings: 
National  Telecommunications  and  Information 
Administration.  3373 


National  Transportation  Safety  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Surface  Transportation  Safety  OfTice;  hazardous 
materials  accident  investigations; 
correction,  14512 

NOTICES 

Integrated  bridge  systems;  public  forum,  6265 
Meetings;  Sunshine  Act,  3088,  7305,  10035, 

13222,  17914,  27938,30923 
Railroad  accidents;  hearings,  etc.: 
Fox  River  Grove,  IL;  METRA  Express 

commuter  train  and  Crystal  Lake  school 
bus  collision,  1 145 
Silver  Spring,  MD;  MARC  commuter  passenger 
train  derailment  and  collision  with 
AMTRAK  train  29,  Capitol  Limited,  30102 

Natural  Resources  Conservation 
Service 

RULES 

Technical  assistance: 
Soil  loss  and  wind  erosion  equations,  universal; 
soil  erosion  due  to  water  and  wind 
prediction,  27998 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Foundation  Board  of  Trustees,  30215 
Environmental  statements;  availability,  etc.: 
Bedrock  Creek  Supplemental  Watershed,  ID, 

15027 
Brady  Canal,  LA,  hydrologic  restoration  project, 

8236 
BS-3a  Caenarvon  Diversion  Outfall 
Management  Project,  LA,  2483 
Chestnut  Creek  Watershed,  VA,  et  al.,  32770 
Fall  River  Water  Users  System,  SD,  4253,  4254 
Marshland  Watershed  Project,  WA,  1 1807 
Monastery  Run  Project  Area,  PA,  4760 
Orchard  Mesa  Project.  CO,  17274 
White  Tank  Mountains  Watershed,  AZ,  27046 
Environmental  statements;  notice  of  mtent: 

Bexar  Medina-Atascosa  Watershed,  TX,  16087 
Federal  Agriculture  Improvement  and  Reform  Act 
of  1996: 
Conservation  provisions;  public  forums,  16462 
Hydnc  soils  of  United  States;  list  additions  and 

deletions,  29050 
Watershed  projects,  deaulhorization  of  funds: 
Boulder  River  Wateished,  MT,  16751 
Browns  Creek  Watershed,  MS,  29730 
Coon  Creek  Watershed,  MN,  6970 
Pasture  Creek  Watershed,  MT,  6971 
Sebastian  Manm-Black  Mesa  Watershed,  NM, 

31917 
Starkweather  Watershed,  ND,  7235 
West  Carroll  Watershed  Project,  LA,  33092 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Cheyenne,  9105 
USS  Kiska,  14968 
USS  Kitty  Hawk,  9107 
USS  Milius,  14966 
USS  Mount  Hood,  14969 
USS  Parche,  14967 
USS  Paul  Hamilton,  9904. 
USS  Robin,  9107 
USS  Seawolf,  9104 
USS  The  Sullivans,  14969 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  2234, 
9983,  1 1 195,  14760,  14761,  26168 


Ba.se  realignment  and  closure: 
Naval  Air  Station  Glenview,  IL;  disposal  and 

reuse,  28185 
Surplus  Federal  property — 

Naval  Air  Station,  Key  West,  FL,  1%I4 
Naval  Air  Station,  South  Weymouth,  MA, 

20245 
Naval  Air  Warfare  Center,  Indianapolis,  IN, 

2235 
Naval  Air  Warfare  Center,  Warminster,  PA, 

11616 
Naval  Housing  Area,  (^incy,  MA,  20247 
Naval  Research  Laboratory,  Orlando,  FL, 

3008 
Naval  Reserve  Center,  Hunlsville,  AL,  2235 
Naval  Reserve  Center,  Sheboygan,  WI,  3009 
Naval  Station  Treasure  Island,  San  Francisco, 

CA,  19615 
Naval  Surface  Warfare  Center,  Annapolis, 

MD,  5539 
Naval  Surface  Warfare  Center,  Louisville, 

KY,  2236 
Naval  Undersea  Warfare  Center  Detachment, 

New  London,  CT,  20246 
Point  Molate  Fuel  Departmenl,  Richmond, 
CA,  3009 
Environmental  statements;  availability,  etc.: 
Bellows  Air  Force  Station,  HI;  land  use  and 

development  plan.  28568 
Charleston  Naval  Base.  SC;  disposal.  22034 
Container  system  for  naval  spent  nuclear  fuel 

management.  24293,  28857 
Corpus  Christi/Inglcside  Naval  Complex,  TK, 
Navy  Mine  Warfare  Center  of  Excellence 
establishment,  7494 
Marine  Corps  Base,  Camp  Lejeune,  NC; 
upgrade  of  wastewater  treatment  system, 
3387 
Naval  Base  Philadelphia,  PA;  disposal  and 

reuse,  3010 
Naval  Station  Long  Beach,  CA;  disposal  and 

reuse,  16764 
Naval  Station  Mayport,  FL;  potential  aircraft 
carrier  homeporting;  support  facilities 
development,  15057 
Reactor  plants,  decommissioned  and  defueled, 
from  nuclear-powered  cruisers  and  Ohio 
and  Los  Angeles  Class  submarines; 
disposal,  20810 
Naval  Hospital  Long  Beach,  CA;  surplus 
Federal  property,  1902 
Yuma  Training  Range  Complex,  AZ,  1 75 1 
Environmental  statements;  notice  of  intent: 
Fleet  and  Industrial  Supply  Center,  Oakland, 

CA;  disposal  and  reuse,  27056 
International  Convention  for  Prevention  of 

Pollution  from  Ships  (MARPOL)  Annex  V; 
compliance  and  shipboard  solid  waste 
disposal,  hearing.  19264 
Marine  Corps  Camp  Pendleton.  CA — 
Flood  protection  facilities  construction  and 
Basilone  Road  Bridge  replacement.  644 
Naval  Air  Station  Agana,  GU;  disposal  and 

reuse,  1566 
Naval  Air  Station  Miramar,  CA;  E-2  aircraft 

squadron  realignment.  19262 
Naval  Air  Warfare  Center.  Aircraft  Division. 

IN;  disposal  and  reuse.  16468 
Naval  Base  Norfolk,  VA;  plasma  arc  hazardous 

waste  treatment  facility,  1 1 195 
Naval  Ordnance  Station  Louisville.  KY; 

disposal  and  reuse.  27867 
Naval  Sea  Systems  Command  Headquarters; 

realignment  within  DC  area.  19263 
Naval  Surface  Warfare  Center,  ID;  general 
development,  3010 


Naval  Weapon  Industrial  Reserve  Plant,  NY; 

disaposal  and  reuse,  13158 
Naval  Weapons  Industrial  Reserve  Plant,  TX; 

disposal  and  reuse,  9152 
Inventions,  government-owned;  availability  for 

licensing,  3690,  6359,  6977,  33494 
Meetings: 
Chief  of  Naval  Operations  Executive  Panel, 

68 1 7,  9984,  1 3854,  2448 1 ,  2585 1 
Naval  Academy,  Board  of  Visitors,  6817,  21446 
Naval  Postgraduate  School,  Board  of  Advisors 

to  Superintendent,  6978,  9984 
Naval  Research  Advisory  Committee,  1905, 

14762,31511 
Naval  War  College,  Board  of  Advisors  to 

President,  21446 
Planning  and  Steering  Advisory  Committee, 

29083 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Combustion  chamber  drain  system,  24482 
Dynamic  Safety  Resources,  Inc.,  6362 
Lake  Shore  Cryotronics,  Inc.,  2237 
Liquid  crystal  composition  and  alignment  layer, 

24482 
Lumitox  Gulf  L.C.,  13854 
Northrup  Grumman  Corp.,  16468 
Ocean  Test  Equipment,  Inc.,  1 1 196 
Research  International,  Inc.,  19616 
Shields  Environmental  Corp.,  2237 
Shipley  Co.,  L.L.C.,  2237,  29361 
Stidd  Systems,  Inc.,  3690,  29362 
Zesto  TTierm.  Inc..  19616 
Privacy  Act: 

Systems  of  records.  I99I0,  25637 
Reports,  availability,  etc.: 
Garbage  discharges  from  ships;  MARPOL 

Annex  V  special  areas,  14762 

Neighborhood  Hisfuestment 

Corporation 

NOTICEi) 

Meetings;  Sunshine  Act.  6688.  20545 

Nuclear  Kej;ul.ii(tr^  Commission 

RULES 

Byproduct  material;  domestic  licensing: 
Certain  byproduct,  source,  and  special  nuclear 
materials  licenses;  one-time  extension, 
1109 
Decommissioning  regulations;  cross-references 

update,  29636 
Employee  protection  policies;  consistency  and 

clariflcation,  6762 
Environmental  protection;  domestic  licensing  and 
related  regulatory  functions: 
Nuclear  power  plant  operating  licenses; 

environmental  review  for  renewal,  28467 
Fee  schedules  revision;  100%  fee  recovery  (FY 

1996),  16203 
Practice  rules: 

Domestic  licensing  proceedings — 
Enforcement  actions  policy  and  procedure; 
removal;  correction.  13655 
PnxJuction  and  utilization  facilities;  domestic 
licensing: 
Fuel  cycle  and  other  radioactive  material 

licenses,  etc..  9901 
Nuclear  power  plants — 
Light  water  reactor  pressure  vessels;  fracture 
toughness  requirements;  correction,  232 
Nuclear  power  reactors — 

Emergency  planning  and  preparedness 
exercise  requirements,  30129 
Radioactive  material  packaging  and  transportation: 
International  Atomic  Energy  Agency 
compatibility,  28723 
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Termination  or  transfer  of  licensed  activities; 
recordkeeping  requirements,  24669 

PROPOSED  RULES 

Agreement  State  licensees;  recognition  of  areas 
under  exclusive  Federal  jurisdiction  wihin 
agreement  State,  30839 
Employee  protection  policies;  consistency  and 

clarification;  cross  reference,  6796 
Federal  regulatory  review: 
Radioactive  devices  regulation;  public 
workshop,  295 
Fee  schedules  revision;  100%  fee  recovery  (FY 
1996),  2948 
Correction,  5064 
Fimess-for-duty  programs: 
Conformance  with  HHS  testing  guidelines,  etc., 
21105 
Public  meeting,  2473 1 
Onsite  testing;  public  meeting,  27,  1528 
Nuclear  power  reactors,  standard  design 

certifications;  and  combined  licenses;  early 
site  permits: 
Boiling  water  reactors — 
System  80+  standard  designs;  certification 

approval,  18099,  27027 
U.S.  advanced  reactor;  certification  approval, 
18099 
Onsite  low-level  waste  disposal  in  agreement 

States;  approval  authority;  withdrawn,  26852 
Plants  and  materials;  physical  protection: 
Nuclear  power  plants;  personnel  access 

authorization  requirements;  public  meeting, 
16067 
Practice  rules: 
Rulemaking  petitions;  submission  procedures, 
4378 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants — 
Decommissioning;  fmancial  assurance 
requirements,  15427 
Nuclear  power  reactors — 
Risk-significant  systems  and  equipment; 
reporting  reliability  and  availability 
infomation,  5318 
Radiation  protection  standards: 

Licensed  radioactive  material;  unintended  or 
unauthorized  use,  reporting  requirements, 
3334,7431 
Regulatory  agenda: 

Quarterly  report,  6796 
Rulemaking  petitions: 
Amersham  Corp.,  30837 
He^land  Operation  to  Protect  Environment, 

633 
IsoStent,  Inc.,  33388 
Measurex  Corp.;  denied,  1857 
National  Registry  of  Radiation  Protection 

Technologists,  4754 
Portland  Generai  Electric  Co., 
ShiUinglaw,  Fawn,  24249 
University  of  Cincinnati,  31874 
Semi-annual  agenda,  24048,  3619 

NOTICES 

Abnormal  occurrence  reports: 

Quarteriy  reports  to  Congress,  661,  7123" 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1605, 

4684-4687,  5412,  6867,  10386,  13519 
Submission  for  0MB  review;  comment  request, 
561,  3494,  3495,  4685,  4804,  5412,  6391, 
6661,7822,9735,  10809,  11229,  121 1 1, 
14831,  15313,  17734,  18629,20288, 
20289,  20290,  20546,  24335,  25508,  27105 
Allegers  and  confidential  sources  identity 
protection;  policy  statement,  25924 
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Cooiminecs.  establishmcni.  renewal,  termination, 
etc.; 
Atomic  Safety  and  Licensing  Board.  733 
Medical  Uses  of  Isotopes  Advisory  Committee, 

15838 
Nuclear  Safety  Research  Review  Committee. 

6043 
Nuclear  Waste  Advisory  Committee.  6043, 
28908 
Enforcement  actions  policy  and  procedure; 

comment  request;  correction.  13890 
Environmental  statements,  availability,  etc.: 
Arizona  Public  Service  Co..  5042,  10036,  1 1231 
AUas  Corp..  3058.  10391 
BP  Chemicals.  Inc.,  20548 
Carolina  Power  &  Light  Co.,  6044 
Catholic  University  of  America.  10037 
Cimarron  Corp..  16127 

Cleveland  Elecinc  Illuminating  Co.  et  al.,  32860 
Commonwealth  Edison  Co.,  669.  6265,  14837, 

17329.  25921 
Connecticut  Yankee  Atomic  Power  Co..  1606 
Consolidated  Edison  Co.  of  New  York,  Inc., 

34% 
Consumers  Power  Co..  42Z  1081 1 
Crow  Buitc  Resources.  Inc.,  7541 
Duke  Power  Co..  5808 
Florida  Power  &  Light  Co..  5413 
Georgia  Power  Co.  et  ai..  8308 
Jefferson  Proving  Ground  (U.S.  Army),  IN, 

20546 
Maine  Yankee  Atomic  Power  Co.,  7824 
Northern  Sutes  Power  Co.,  26225 
Omaha  Public  Power  District,  31561 
Pacific  Gas  &  Electric  Co..  30924.  33146 
Pathfinder  Muies  Corp.,  14839 
Rio  Algom  Minmg  Corp.,  6267 
Rochester  Gas  &  Electric  Corp..  1785,  13891 
Saxton  Nuclear  E.xpenmental  Corp.,  19%2 
South  Carolina  Elcctnc  &  Gas  Co.;  et  al..  16272 
Southern  Nuclear  Operating  Co.,  Inc.,  33781 
Texas  Utilities  Elecinc  Co.,  5042 
Union  Electric  Co.,  12112 
Vermont  Yankee  Nuclear  Power  Corp.,  6662, 

8984 
Virginia  Electric  &  Power  Co.  et  al.,  6268 
Washington  Public  Power  Supply  System, 

14337 
Wisconsin  Electric  Power  Co.,  1 3520 
Wolf  Creek  Nuclear  Operating  Corp.,  9207 
Environmental  statements;  notice  of  intent: 

Sequoyah  Fuels  Corp  .  1 1066 
Expori  and  Impori  license  applications  for  nuclear 
facilities  or  matenals.  15984 
Cambridge  Isotop  Labs.  29435 
Siemens  Power  Corp..  20291 
Exports  of  nuclear  reactor  components,  substances, 
and  items  to  EURATOM;  general  and 
speciric  licenses,  355 
Generic  letters: 

Pressure  temperature  limit  curves  and  low 

temperature  overpressure  protection  system 
limits;  relocation,  5043 
Pressurized-water  reactors;  valve  mispositioning, 

3059 
Safety-related  logic  circuits  .testing.  3497 

Workshop,  9736 
Safety-related  motor- operated  valves  design- 
basis  capability;  periodic  verification,  6392 
Security  measures;  nuclear  power  plant 
protection  again.st  internal  threat; 
reconsideration.  6392 
Ljcense  renewal  demonstration  program;  site  visit 

plan.  10812 
Lobbying  activities,  registration  with  Congress  and 
Tiling  of  scmiaimual  reports,  3737 


Meetings: 
Licensing  Support  System  Advisory  Review 

Panel.  15984 
Materials  licensing  process;  public  workshop. 

8985 
Medical  Uses  of  Isotopes  Advisory  Committee, 

2547.  6045,  14840 
Nuclear  Safety  Research  Review  Committee. 
733,  17914.  19094,  25247.  30924.  30925 
Nuclear  Waste  Advisory  Committee,  1607, 

6867.  15984.  27108 
Organization  of  Agreement  States;  technical 

workshop.  5414.  8310 
Reactor  Safeguards  Advi.sory  Committee,  173. 
1608.  1952,  2547.  4688.  4689.  5414.  6868. 
7025.  8985.  10037,  11232.  11435.  11898. 
12113.  15839.  19094,  20291,  25923, 
25924,  27109,  28249.  33783.  33783 
Regulatory  information  conference,  2268 
Spent  fiiel  storage  and  transportation  program; 
public  workshop,  8310 
Meetings;  Sunshine  Act,  231.  1438.  2002.  3088, 
4521,  5605.  6296.  6894.  7305.  831 1.  8691. 
10038,  11232.  13222.  14585.  15839.  16654. 
17915,  19095.  20549,  24340.  25509,  26938, 
28251.  29578,  30263.  30926,  32860 
Metric  system  conversion;  policy  suicment,  31 169 
Mixed  radioactive  and  hazardous  waste: 
Cesium- 137  contaminated  emission  control  dust 
and  other  incident-related  material 
disposition,  staff  technical  position.  1608 
Nuclear  industry  employees,  freedom  to  raise 
safety  concerns  without  fear  of  retaliation; 
policy  statement,  24336 
Operating  licenses,  amendments,  no  significant 
hazards  considerations;  biweekly  notices,.; 1 74, 
1626,  3497,  5809,  6397.  7542,  7825.  9736, 
10392,  13521,  15985,  18162,  20842,  25696. 
28604.31171 
Organization,  fiinctions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Georgia  Institute  of  Technology  research 

reactor;  temporary  designation.  18761 
Long  Island  Power  Authority;  Shotcham 

Nuclear  Power  Station;  closure.  3059 
Millstone  Nuclear  Power  Station.  CT; 

temporary  designation.  18183 
San  Onofre  Nuclear  Station,  CA;  temporary 

closing.  25923 
Wood  River  Junction  Site.  Rl;  closing,  670 
Petitions;  Director's  decisions: 
Arizona  Public  Service  Co..  30925 
Consolidated  Edison  Co.  of  New  York.  30643 
Consumers  Power  Co.  et  al.,  2269 
Duke  Power  Co.  et  al..  16810 
Fleming.  Jane  A..  9208 
Florida  Power  Corp..  31562 
Maine  Yankee  Atomic  Power  Co.,  25509 
Morris,  C.  18183 
Northeast  Utilities.  671 
Northern  States  Power  Co..  19644 
PECO  Energy  Co..  30456 
Perry  Nuclear  Power  Plant  et  al..  9506 
Prairie  Island  Nuclear  Generating  Plant,  9209 
Tennessee  Valley  Authority,  15151 
Thermo- Lag  fire  barrier  material  use  by  reactor 

licensees,  16005 
Toledo  Edison  Co..  .3060 
Yankee  Atomic  Electnc  Co..  5043.  7825,  1 1898 
Yankee  Atomic  Electric  Co.  et  al..  31964 
Pressurized  water  reactors;  control  rod  insertion 

problems,  10601 
Privacy  Act: 

Systems  of  records.  16810.  20865.  29578 
Regulatory  guides,  issuance,  availability,  and 
withdrawal,  733.  1647.  2269.  3508,  831 1. 
10812.  16016,  16017,  17915,  19645,  25510 


Reports;  availability,  etc.: 
Boiling-water  reactors  emergency  core  cooling 

suction  strainers;  potential  plugging  by 

debris,  22076 
Dry  cask  storage  systems;  standard  review  plan. 

11436 
Expert  eliciution  in  high-level  waste  (HLW) 

program;  draft  branch  technical  position. 

7568 
Gas-cooled  reactor,  modular  high-temperature; 

preapplication  safety  evaluation.  6869 
Geological  repository  for  spent  nuclear  fiiel  and 

high-level  radioactive  waste;  license 

application  review  plan;  draft,  2847 
Heavy  load  movement  over  spent  fuel,  fuel  in 

reactor  core,  or  safety-related  equipment. 

17330 
Industry  standards  comparison  review  plan. 

5415 
Materials  licensing  process  redesign; 

methodology  and  Tindings.  19096 
Medical  use  program;  radiation  in  medicine; 

external  regulatory  review.  1648 
Nuclear  power  plant  early  site  permit 

applications;  emergency  planning  criteria. 

24307 
Power  reactors,  operating  licensing  examination 

standards,  6869 
Reassessment  of  NRC's  dollar  per  person/rem 

conversion  factor  policy.  561 
Responsiveness  to  public.  4294 
Uranium  mills,  Titke  II  alternate  concentration 

limits;  final  staff  technical  position,  7127 
Sealed  source  and  device  evaluations;  regulatory 
authority  reassumption;  Iowa,  North  Dakota, 
and  Utah,  20293 
Senior  Executive  Service: 

Performance  Review  Boards;  membership, 

20293 
Site  decommissioning  management  plan;  sites: 
Removals  from  list — 
Cleveland  Works  Facility  of  Aluminum  Co. 
of  America,  Inc.,  16813 
Small  business  innovation  research  program; 

phased  withdrawal  in  FY  1996,  30263 
Applications,  hearings,  deurminations,  etc.: 
Applied  Health  Physics,  Inc..  15526 
Arizona  Public  Service  Co.  et  al.,  10035 
Atlas  Corp.,  4495 
B&W  Fuel  Co.,  21210 
BalUmore  Gas  &  Electric  Co..  1952,  27371. 

29771 
Bemis  Construction,  Inc..  27373 
Bolton.  Eugene.  8080 
Cabot  Corp..  28905 
Canspec  Materials  Testing,  Inc.,  5038 
Carolina  Power  &  Light  Co..  7125.  25509. 

27106,30102 
Catholic  University  of  America,  1 1435 
Chemetron  Corp.,  Inc.,  28906 
Chem-Nuclear  Systems,  Inc.,  28249 
Cleveland  Electric  Illuminating  &  Ohio  Edison 

Co.  et  al..  20840 
Geveland  Electric  Illuminating  Co.  et  al.,  3951, 

7823,  8981.  8982,  10600,  21213,  22075 
Commonwealth  Edison  Co.,  192.  416,  1412, 

1648,  3509.  7281.  15983.  16270.  17735 
Commonweath  Edison  Co.,  18449 
Connecticut  Yankee  Atomic  Power  Co.,  1 1 229 
Consolidated  Edison  Co.  of  New  York,  Inc., 

4683 
Consumers  Power  Co..  1787,  16127 
Detroit  Edison  Co.,  419 
Diamond  H  Testing  Co.,  10387 
DowElanco  Greenfield  Fiekl  Research  Station, 

16937 
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Duke  Power  Co.  et :  I.,  16649.  17735 

Duriron  Co.,  Inc.,  17326 

Eastern  Testing  &  Inspection,  Inc.,  1 5836, 
16654 

Euratom.  7126 

Fanstecl,  Inc..  32466 

Five  Star  Products,  Inc.,  et  al.,  562 

Florida  Power  &  Light  Co..  29140 

Florida  Power  Corp..  13888 

General  Public  Utility  Nuclear  Corp.,  31964 

Georgia  Institute  of  Technology,  14164,  I9%1, 
25016 

Georgia  Power  Co.  et  al.,  734 

GPU  Nuclear  Corp..  30103 

Guzman,  Juan.  18630 

Guzman,  Juan,  et  al..  26549 

Houston  Lighting  &  Power  Co.  et  al.,  4805, 
9502.  14832,  16651.  17735.  26936 

Idaho  State  University,  563 

lES  Utilities,  Inc..  3953 

Innovative  Weaponry.  Inc.,  25694 

Madigan  Army  Medical  Center.  Takoma.  WA, 
27106 

Maine  Yankee  Atomic  Power  Co.,  735 

McDaniel,  Emerick  S..  27108,  27938 

McDonald.  Donald  J..  Jr..  14834 

MidAmerican  Energy  Co..  30263 

Minnick.  Gary  A.,  193 

Molycorp.  Inc.,  22075 

New  York  Power  Authority,  2524^ 

North  Atlantic  Energy  Service  Co.  et  al.,  33142 

Northeast  Nuclear  Energy  Co.  et  al.,  30639, 
31559 

Northeast  Utilities.  4294 

Northeast  Utilities  Service  Co.,  29771 

Northern  States  Power  Co..  5413,  9504.  24837 

Omaha  Public  Power  District,  355 

Pacific  Gas  &  Electric  Co..  3737.  15314 

Pathfinder  Mines  Corp..  15315,  24964 

Pctrotomics  Co.,  33776 

Philadelphia  Electric  Co.,  356,  351 1,  3512, 

20840 
Portland  General  Electric  Co.,  1 7736 
Portland  General  Electric  Co.  et  al..  18448 
Power  Authority  of  State  of  New  York.  1 4835, 

28602 
Public  Service  Co.  of  Colorado,  13520 
Public  Service  Electric  &  Gas  Co..  17737. 

30641,32468 
Public  Service  Electric  &  Gas  Co.  et  al.,  420, 

5040 
Rochester  Gas  &  Electric  Corp.,  24965,  29142 
Saxton  Nuclear  Experimental  Corp.,  4496, 

11231,  24%4 
Shelton.  James  L..  1650,  2848 
Southern  Nuclear  Operating  Co.,  Inc..  19092 
Tennessee  Valley  Authority,  5587,  15315 
TESTCO.  Inc..  14583 
Texas  Utilities  Electric  Co.,  1651.  3739 
Toledo  Edison  Co.  ci  al.,  356 
Umetco  Minerals  Corp..  563,  1652,  9505 
Union  Electric  Co..  29434 
Virginia  Electric  &  Power  Co..  564.  3156! 
Washington  Public  Power  Supply  System.  8307, 
10601.  19326.  29577.  33144,  3.3777.  33779 
Western  Nuclear.  Inc..  1653.  1 1066 
Wolf  Creek  Nuclear  Operating  Corp.,  10389 
Yankee  Atomic  Electric  Co.,  1953 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings.  11437.  29144 

Occupational  Safety  and  !T«.;il!li 
Administration 

RULES 

Construction  safety  and  health  standards: 
Federal  regulatory  reform.  9228,  ■<  1 427 


Organization,  functions,  and  authority  delegations: 
Administrative  Review  Board;  establishment 
and  review  procedures,  19982 
Safety  and  health  standards: 

Federal  regulatory  refonn.  9228,  31427 
Grain  handling  facilities,  9578 
Personal  protective  equipment  for  general 
industry,  19547 
Correction.  21228 
Safety  and  health  standards,  etc.: 

Reporting  and  recordkeeping  requirements,  5507 
Shipyard  employment  safety  and  health  standard^: 
Federal  regulatory  refonn,  9228,  31427 
Personal  protective  equipment,  26322 
Conation,  29957 
State  plans;  development,  enforcement,  etc.: 
North  Carolina,  28053 

PROPOSED  RULES 

Construction  safety  and  health  standards: 
Powered  industrial  truck  operator  training; 
public  hearing.  3094 
Fire  Protection  in  Shipyard  Employment 

Negotiated  Rulemaking  Advisory  Committee 
Intent  to  establish.  28824 
Meetings,  28824 
Occupational  injury  and  illness;  recording  and 
reporting  requirements,  4030.  1 5435.  27850 
Preliminary  economic  analysis;  executive 
summary.  7758 
Safety  and  health  standards,  etc.: 

1,3-Butadiene;  occupational  exposure,  9381, 

15205 
Powered  industrial  truck  operator  training — 
Public  hearing  and  comment  period  extended, 
3092s 
Respiratory  protection,  1725 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  jomraent  request,  1604, 
2267.  10384,  30261 
Air  contaminants;  permissible  exposure  limits 

(PEL).  1947 
Committees;  establishment,  renewal,  termination, 
etc.: 
Maritime  Advisory  Committee.  3056 
Maritime  Advisory  Committee  for  (Dccupational 
Safety  and  Health.  15523 
Emergency  response  plans: 

National  Response  Team's  integrated 

contingency  plan  guidance;  availability, 
28642 
Meetings: 
Construction  Safety  and  Health  Advisory 

Committee,  10600 
Maritime  Advisory  Committee  for  Occupational 

Safety  and  Health,  15524 
Occupational  Safety  and  Health  National 

Advisory  Committee,  9199,  13221,  18628. 
25507.  28600.  33541 
Memorandums  of  understanding: 
Energy  Department.  Environment.  Safety  and 
Health  Office;  facilities  and  operations  at 
Savannah  River  Site.  SC,  15059 
State  plans;  standards  approval,  etc.: 
Washington.  8667 

Oei  up.iii.ti.ii  Safety  and  Health 
Kevievv  Commission 

RULES 

Freedom  of  Information  Act;  implementation, 

14024 

NOTICES 

Meetings;  Sunshine  Act,  31192 

Office  of  Federal  Housing  Enterprise 
Oversight 

5('<'  Federal  Housing  Enterprise  Oversight  Office 
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OfHce  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative,  Office  of  United  States 

Overseas  Private  Investment 
Corporation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request. 
19319,24329,30257 

Meetings;  Sunshine  Act,  8986,  27097 

Privacy  Act: 
Systems  of  records,  25239 

Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Power  plan  amendments: 

Northwest  power  in  transition  plan,  1 3892 

Panama  Canal  Commission 

RULES 

Acquisition  regulations: 

Debarment,  suspension  and  ineligibility.  3846 
Canal  tolls  rates  and  vessel  measurement  rules — 

Approval  authority  transfer  from  President  to 
Canal  Commission.  16718 
Shipping  and  navigation: 

PROPOSED  RULES 

Semi-annual  agenda.  23834 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
Original  junsdiction  cases  procedures.  1 3763 
Parole  date  advancements;  substance  abuse 
treatment  program  completion,  4350 

NOTICES 

Meetings;  Sunshine  Act,  1 1064,  14346 

Patent  and  Trademark  Office 

PROPOSED  RULES 

Patent  cases: 
Fee  revisions.  19224 
Connection.  20877 

NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1749, 
6632,  8260-8262,  10430.  13156,  16759, 
19261 
Submission  for  0MB  review;  comment  request, 
28857 
Applications,  prima  facie  incomplete  filing  date; 

procedure  change.  30041 
Meetings: 

Nucleic  acid  sequences  search  systems.  8922 
Patent  cases: 

Human  drug  products — 
REMERON  active  ingredient;  term  extension, 
8263 
Nucleic  acid  sequences  related  issues  patent 
protection;  hearings  and  comment  request, 
9980 
Therapeutic  and  diagnostic  methods;  patent 
protection;  hearings  and  comment  request, 
10320 
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Patent 


Presidential 


UMI 


Palenis: 
Comptiter-generaled  icons;  design  patent 

applkaiions.  examination  guidelines.  1 1380 
Compuier-reiatcd  inventions  applications, 

examinabon  guidelines.  7478 
Technical  documentatioa;  accessibility  to  patent 

examiners  and  public;  hearing  and 

commeni  requesi.  1961 1 
Two-year  exclusivity  period  claims: 
CD.  Searle  A  Co.;  oxaprozin.  25635 

PrMi'  Corps 

HKOH^SED  RULES 
Semi-annuai  agenda,  23838 

NOTICES 

Agency  tnfoimation  collection  activities: 
Submission  for  OMB  review;  comment  request, 
12114.27939.27940 

l\nrts\!'.  Kit,  \venue  Development 

i   orjMii   (lion 

Ki  LES 

Organization,  ftinctions.  and  authority  delegations: 
Transfer  of  responsibilities  to  General  Services 
Administration  et  al..  effectiveness  of 
regulations  after  agciKy  termination,  1 1308 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
5587 
Meetings;  Sunshine  Act.  7305 

Pen'sion  and  Welfare  Benefits 
\u[!unistration 

Employee  Retirement  Income  Security  Act 
Participant  investment  education — 

Investment-related  information  provision; 
mterpreiive  bulletin,  29586 

•K>!i>SED  RULES 

Employee  Retirement  Income  Security  Act: 
Interpretive  bulletms  and  regulations  removed; 

Federal  regulatory  review.  14690 
Plan  assets;  participant  contributions,  1879 

NOTICES 

Agency  informaliwi  collection  activities: 
Submission  for  OMB  review;  comment  request. 
3735.  5808 
Employee  benefit  plans: 
Form  5500  series  filing  requirement  changes. 
3735.  5808 
Employee  benefit  plans;  class  exemptions: 
Plan  asset  transactions  determined  by  in-house 

asset  managers.  15975 
Restoration  of  delinquent  participant 

contributions  to  plans,  proposal.  9199 
Employee  benefit  plans,  prohibited  transaction 
exemptions; 
Aultman  Retirement  Savings  Plan  et  al.,  5572, 

20276 
Bill  Ussery  Motors  Inc.  et  al.,  31954 
Biscaync  Bay  Pilots.  Inc..  et  al..  18159 
£      Blue  Cross  and  Blue  Shield  of  Maine  et  al., 
3467.  14827 
Blue  Cross  and  Blue  Shield  of  Virgmia  et  al., 

25899 
Budge  Oinic.  10014 
Everett  Oinic  et  aL.  28237 
First  Hawaiian  Bank  et  al..  3478 
General  Electric  et  al.,  21501 
General  Motors  el  al  .  1 1875 
Hassan  Zekavat.  M.D..  P.A.,  et  al.,  3483 
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Jacor  Communications  Inc.  et  al..  18421,  31958 
Morgan  Stanley  &  Co.,  Inc..  et  al.,  28243 
NBD  Bancorp  et  al..  8670 
RREEF  USA  Fund  ct  al.,  25909 
RREEF  USA  Fund  1  ci  al..  1 1878 
San  Diego  National  Bank,  ct  al.,  20278 
Sprague  Electric  Co.  ct  al..  28244 
Wells  Fargo  Bank  et  al..  15123 
WLI  Industries.  Inc..  et  al..  3488 
Worid  Omni  Financial  Corp..  10025 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 
Advisory  Council.  9203,  18161,  18162, 
25912,25918.  25919 
Pension  payback  program;  restoration  of 

delinquent  participant  contnbutions  voluntary 
compliance'  program,  adoption.  9203 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Multiemployer  plans: 

Late  premium  payments  and  employer  liability 
underpayments  and  overpayments;  interest 
rales,  1126 
Valuation  of  plan  benefits  and  plan  assets 
following  mass  withdrawal — 
Interest  rates,  1 127,  5945,  10674,  16388. 
24444.  30160 
Withdrawal  liability;  notice  and  collection; 
interest  rates.  16391 
Single-employer  plans: 

Disclosure  to  participants.  24694 
Late  premium  payments  and  employer  liability 
underpayments  and  overpayments,  mterest 
rales.  1126.  16387 
Vahialioii  of  plan  benefits — 
Inlefest  rates  and  factors.  1 127,  5945.  10674. 
16388.  21228.  24444.  25513.  30160 
Withdrawal  liability,  notice  and  collection, 
interest  rates,  1 129 

PROPOSED  RULES 

Semi-annual  agenda.  23842 
Single-employer  plans: 

Reportable  Events  Negotiated  Rulemaking 
Advisory  Committee — 
Meetings,  13117 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection,  comment  request,  15839 
Submission  for  OMB  review;  comment  request, 
14164 
Penalties  for  failure  to  provide  required 

information;  reassessment.  36837 
Privacy  Act: 

Systems  of  records.  1 8 1 84 
Waivers  for  major  diaster  area  residents  due  to 
blizzard  of  1996.  1414 

Personnel  Management  Office 

RULES 

Acquisition  regulations: 

Health  benefits.  Federal  employees — 
Suits  brought  by  covered  individuals  because 
of  health  benefit  denial.  151% 
Allowances  and  differentials: 
Separate  maintenance  allowance  for  Johnston 
Island  duty.  27243 
Employment: 
Career  and  career-conditional — 

Former  overseas  employees;  noncompetitive 
employment.  932 1 
Federal  employee  training.  21947 
Federal  employment  information;  agencies 
funding  requirements.  1 1499 


Private  sector  temporaries;  government  use, 

19509 
Surplus  and  displaced  Federal  employees;  career 
transition  assistance  programs  development; 
correction,  691 
Federal  civilian  and  uniformed  service  personnel; 
solicitation  for  contributions  to  private 
voluntary  organizations;  correction.  4585 
Health  benefits.  Federal  employees: 
Disputed  claims  procedures  and  couri  actions, 

15177 
Legal  actions;  CFR  correction,  25775 
Organization,  ftinctions,  and  authority  delegations: 
Voting  rights  program;  applications  or 
complaints;  Alameda  County.  CA 
examination  point  designation.  11747 
Organizations  representing  Federal  employees  and 
other  organizations;  Agency  relationships, 
32913 
Pay  under  General  Schedule: 
Locality-based  comparability  payments — 
Interim  geographic  adjustments;  termination, 
3539 
Prevailing  rate  systems,  3175,  5921,  592Z  10879, 

20701 ,  27243.  27995,  27996 
Retirement: 
Federal  Employees  Retirement  System — 
Alternative  forms  of  annuity;  critical  medical 
condition  standards;  establishment, 
21953 
PROPOSED  RULES 
Acquisition  regulations: 
Health  benefits.  Federal  employees — 
Federal  Acquisition  Streamlinmg  Act  of 

1994;  implementing  amendments.  32401 
EmploymcnL 

Federal  employment  information;  agencies 

funding  requirements,  546 
Merit  promotion  program — 
Internal  merit  selection  procedures  design, 
intensive  training  programs  use,  and 
appointment-appropriate  employee 
assignment,  6324 
Suitability,  national  security  positions,  and 
personnel  investigations — 
National  security  and  non-sensitive  positions; 
distinctions.  394 
Prevailing  rate  systems.  4940 
Semi-annual  agenda.  23810 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  423. 
4689.  4690.  6662.  6663.  7284,  8082.  9507, 
13223,  16655,  19963,  20867,  21507, 
22076,  22077,  26549,  28910,  30645,  33550 
Submission  for  OMB  review;  comment  request. 
6663,  14346.  15316,  22077,  26550,  27374, 
27375,  30930 
Agriculture  Department;  alternative  personnel 
management  system;  demonstration  project, 
9507 
Allowances  and  differentials: 
Cost-of-living  allowances  in  Alaska;  winter 
1995  surveys  report;  availability,  4070 
Excepted  service: 
Schedules  A,  B,  and  C;  positions  placed  or 
revoked — 
Update,  565,  6663,  10601.  15529,  19963, 
28251,33150 
Federal  position  classificahon  structure; 

occupational  series  reduction,  16654 
Locality  pay;  Presidents  Pay  Agent;  salary  tables, 

30645 
Meetings:,  1693 

Federal  Prevailing  Rate  Advisory  Committee, 
2848.  1 1067.  21507.  24837.  33550 


Federal  Salary  Council.  8082 
National  Partnership  Council,  1654,  4295,  5045, 
9510,  15151,  19328 
Personnel  management  demonstration  projects: 
Air  Force;  Armstrong,  Phillips.  Rome  and 

Wright  science  and  technology  reinvention 
laboratories.  24622 
Privacy  Act: 

Systems  of  records,  9510 
Senior  Executive  Service: 
Career  positions  reserved  during  1995  list, 
25018 

Physician  Payment  Rtum* 
Commission 

NOTICES 

Meetings,  17737 

Postal  Rate  Commission 

RULES 

Practice  and  procedure: 
Domestic  mail  classification  schedule — 
Preferred  rate  mailers  rates  changes,  etc.. 
32656 
Market  testing.  24447 

NOTICES 

Domestic  mail  classification  schedule: 

Special  services  fees  and  classifications,  31968 
Domestic  mail  classification  schedule;  revisions, 

16129 
Meetings;  Sunshine  Act.  1256.  30104 
Post  office  closings;  petitions  for  appeal: 

Bniington,  VA,  6397 

Forest  Grove.  MT.  18632.  24341 

Huntley.  NE.  28910 

Kemp,  OK.  15151 

Lewiston.  NE.  28627 

Morrison.  I  A.  2269 

Oquossoc.  ME.  7832 

Salem.  NE.  26939 

Trevett,  ME,  30930 

Walters,  MN,  14586 
Visits  to  facilities,  16944,  19646 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Experimental  first-class  and  priority  mail  small 

parcel  automation  rate  category,  17206 
Mail  classification  reform;  implementation 
standards,  10068.  17190 
Inspection  Service/Inspector  General  authority: 
Mail  reasonably  suspected  of  being  dangerous 
to  persons  or  property;  treatment,  28059 
International  Mail  Manual: 
Global  Priority  Mail — 

Expansion,  14025 
Implementation,  13775 
International  package  consignment  service; 
additional  destination  countries.  1 3765 

PROPOSED  RULES 

Domestic  Mail  Manual: 

Mail  classification  refonn;  implementation 

sundards.  32606 
Mail  with  insufficient  postage  deposited  for 
delivery;  treatment.  15205 
Inspection  Service/Inspector  General  authority: 
Commercial  espionage  as  criminal  activity 
added  to  mail  cover  regulations.  21404 
Organization  and  administration: 

Mail  reasonably  suspected  of  being  dangerous 
to  persons  or  property;  treatment,  7452 

NOTICES 

Domestic  mail  Classification  and  rates.  10220 


Domestic  rates,  fees,  and  mail  classifications: 
Experimental  first-class  and  priority  mail  small 
parcel  automation  rate  category,  17210 
Meetings;  Sunshine  Act,  2581,  3088.  5605,  6297, 
6894,  10406,  11906,  16655,  16944,  18185. 
24341.25928.31979,33783 
Privacy  Act: 
Computer  matching  programs,  9736 
Systems  of  records,  10038,  24837,  29774, 
31562 

Prrsidcnfia!  \dvisory  Committee  on 
(,iilf  Uar  Veterans'  Illnesses 

NOTICES 

Meetings,  195.  2549,  7284,  9737.  15316.  25720. 

28911 

Prcsitkniiai  DtKuments 

PK<)(  i   \MATIONS 

Cuba;  national  emergency  and  emergency 

authority  relating  to  regulations  of  anchorage 
and  movement  of  vessels  (Proc.  6867),  8843 
Special  observances: 

Admiral  Arleigh  A.  Burke;  death  of  (Proc. 

6860).  381 
African  American  History  Month,  National 

(Proc.  6863).  3777 
American  Heart  Month  (Proc.  6864),  4347 
American  Red  Cross  Month  (Proc.  6866),  7685 
Asian/Pacific  Amencan  Heritage  Month  (Proc. 

6892),  21045 
Boorda,  Admiral  Jeremy  M.,  death  of  (Proc. 

6898).  25767 
Cancer  Control  Month  (Proc.  6875),  14603 
Centers  for  Disease  Control  and  Prevention  Day 

(Proc.  6905),  32911 
Child  Abuse  Prevention  Month,  National  (Proc. 

6881),  16037 
Crime  Victims'  Rights  Week.  National  (Proc. 

6888).  18045 
D.A.R.E.  Day,  National  (Proc.  6882),  16611 
Day  of  Prayer,  National  (Proc.  6877),  15175 
Day  of  Remembrance  of  the  Oklahoma  City 

Bombing.  National  (Proc.  6880).  16035 
Death  of  Those  Aboard  U.S.  Air  Force  Aircraft 

in  Croatia  (Proc.  6878),  15363 
Defense  Transportation  Day.  National,  and 

National  Transportation  Week  (Proc.  6896). 

25129 
■Education  and  Sharing  Day.  U.S.A.  (Proc. 

6876).  14605 
Fathers  Day  (Proc.  6904),  30797 
Flag  Day  and  National  Flag  Week  (Proc.  6903), 

29633 
Former  Prisoner  of  War  Recognition  Day, 

National  (Proc.  6879),  15871 
Greek  Independence  Day  (Proc.  6873),  13383 
Irish-American  Heritage  Month  (Proc.  6868). 

8847 
Jewish  Heritage  Week  (Proc.  6887),  18043 
Labor  History  Month  (Proc.  6891),  20419 
Law  Day,  U.S.A.  (Proc.  6890),  19803 
Loyalty  Day  (Proc.  6889).  19503 
Maritime  Day.  National  (Proc.  6900).  26067  _ 
Martin  Luther  King,  Jr.,  Federal  Holiday  (Proc. 

6861).  1207 
Mother's  Day  (Proc.  6893).  21047 
Muskie,  Edmund  Sixtus;  death  of  (Proc.  6874), 

14233 
National  Pari^  Week  (Proc.  6870),  9899 
Older  Americans  Month  (Proc.  6894),  24661 
Organ  and  Tissue  Donor  Awareness  Week. 

National  (Proc.  6886),  18041 
Pan  American  Day  and  Pan  American  Week, 

19%  (Proc.  6884),  16615  I 
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Pay  Inequity  Awareness  Day,  National  (Proc. 

6883).  16613 
Peace  Officers  Memorial  Day  and  Police  Week 

(Proc.  6895),  24663 
Poison  Prevention  Week,  National  (Proc.  6871), 

10445 
Prayer  for  Peace,  Memorial  Day  (Proc.  6901). 

26769 
Religious  Freedom  Day  (Proc.  6862).  1271 
Safe  Boating  Week,  National  (Proc.  6897). 

25765 
Saudi  Arabia,  victims  of  the  bombing  (Proc. 

6906).  33823 
Save  Your  Vision  Week  (Proc.  6869),  8849 
Small  Business  Week  (Proc.  6902),  28465 
Smithsonian  Institution,  150th  Aimiversary 

(Proc.  6865),  5269 
Volunteer  Week,  National  (Proc.  6885),  17545 
Women's  History  Month  (Proc.  6872),  1 1707 
Worid  Trade  Week  (Proc.  6899),  25769 

EXECUTIVE  ORDERS 

Armed  Forces  Service  Medal;  establishment  (EO. 

12985).  1209 
Civil  Justice  Reform  (EO  12988),  4729 
Committees,  establishment,  renewal,  termination, 
etc.: 
Counter-Narcotics,  President's  Council  on; 

establishment  (EO  12992),  1 1287 
HIV/AIDS,  Presidential  Advisory  Council  on; 
amendment  to  EO  12%3  (EO  13009), 
30799 
Mental  Retardation,  President's  Committee  on; 

continuation  (EO  12994),  13047 
National  Railway  Labor  Conference — 
Labor  dispute;  establishment  of  emergency 

board  (EO  13001),  21943 
Labor  dispute;  establishment  of  emergency 

board  (EO  13003).  25131 
Labor  dispute;  establishment  of  emergency 
board  (EO  13004),  25771 
President's  Export  Council;  amendment  (EO 

12991),  9587 
United  States-Pacific  Trade  and  Investment 
Policy.  Commission  on;  amendment  (EO 
12987),  4205 
Federal  facilities;  locating  on  historic  properties 

in  central  cities  (EO  13006),  26071 
Federal  procurement;  empowerment  contracting 

(EO  13005),  26069 
Government  agencies  and  employees; 
Commerce  Secretary,  designation  of  officers  to 

act  as;  amendment  (EO  12998),  15873 
Contracts;  Immigration  and  Naturalization  Act 
provisions  compliance  (EO  12989),  6091 
Defense  Secretary,  order  of  succession  of 
officers  to  act  as  (EO  13000),  18483 
Education  technology;  transfer  of  excess  and 
surplus  computer  equipment  and  employee 
assistance  to  classrooms  (EO  12999), 
■  17227 
Federal  Acquisition.  Recycling,  and  Waste 

Prevention;  amendment  (EO  12995),  13645 
Inspectors  General;  administrative  allegations 

against  (EO  12993),  13043 
Pay  and  allowance  rates  (EO  12984),  237 

Uniform  services  (EO  12990).  8467 
Wildlife  Refuge  System.  National;  management 
and  general  public  use  (EO  129%),  13647 
Indian  Sacred  Sites  (EO  13007),  26771 
International  Union  for  Conservation  of  Nature 
and  Natural  Resources;  immunity  from  suit 
(EO  12986), 
Korean  Peninsula  Energy  Development 
Organization;  designation  as  a  public 
international  organization  (EO  12997),  14949 
Narcotics  conu^ol  policies  (EO  13008).  28721 
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Research 
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Vietnam  and  adjacent  walen:  tenninatioa  of 
eombai  zone  designation  (EO  13002).  24665 

ADMINLSTRATIVE  ORDERS 

Alaskan  North  Slope  crude  oil  exports 

(Memorandum  of  April  28.  1996).  19507 
Albania,  Armenia.  Azerbaijan.  Belarus.  Georgia, 
Kazakstan.  Kyrgyzstan.  Moldova.  Mongolia, 
and  Tajikistan;  Trade  Act  of  1974: 
Continuation  of  waiver  authority  (Presidential 
Deiermmaiioa  No.  96-30  of  June  3.  1996). 
29457 
Anti- Economic  Discnmination  Act  of  1994; 

suspending  prohibitions  on  certain  sales  and 
leases  (Presidential  Determination  No.  96-23 
of  April  30.  1996).  26029 
Argentina- U.S.  nuclear  energy  cooperation 
agreement  (Presidential  Determination  No. 
96- 1 2  of  February  28.  19%).  9887 
Bosnia  and  Herzegovina,  eligibility  to  be  fiimished 
defense  articles  ami  services  (Presidential 
Determination  No.  96-10  of  February  23, 
1996).  8463 
China;  reconfirmation  oi  flndings  with  respect  to 
Trade  Agreement  (Presidential  Determuiatios 
No.  96-33  of  June  21.  19%).  32631 
Chma.  Trade  Act  of  1974  restrictions;  continuation 
of  waiver  authority  (Presidenlial 
Determination  No.  96-29  of  May  31,  19%). 
29455 
Endangered  Species  Act  of  1973: 
Suspension  of  proviso  limiting  implementation  . 
of  certain  sections,  contained  in  Omnibus 
Consolidated  Rescissions  and 
Appropnaiioas  Act  of  19%  (Memorandum 
of  Apnl  26.  19%).  24667 
Foreign  Operations.  Export  Financmg.  and  Related 
Programs  Appropriations  Act.  19%. 
determination  pursuant  to  section  523 
(Prcsidenual  Determination  No.  96-19  of 
March  19.  19%),  14235 
Government  agencies  and  employees: 
Oassified  national  security  informaticM  (Order 
of  February  27.  19%).  7977 
Haiti;  detegation  of  authority  under  Foreign 
Operations.  Export  Financing  and  Related 
Programs  Appropnations  Act.  19% 
(Memorandum  of  February  5.  19%).  5669 
Iran  emergency;  conunuatioa  (Notice  of  March 

8.  19%).  9897 
Israel: 
Drawdown  of  commodities  and  services  from 
the  Departments  of  Defense  (including 
defense  articles,  defense  services,  and 
training).  Treasury.  Transportation,  and 
Justice  (Presidential  Determination  No.  96- 
17  of  March  7,  ,9%).  11123 
Israel;  U.S.  agreement  governing  Arrow 
Deployability  Program  (Presidenlial 
Determination  No  96-27  of  May  28,  19%). 
29001 
Jordan,  eligibility  to  be  furnished  defense  articles 
and  services  (Prcsidenual  Determination  Na 
96-1 1  of  February  B.  19%).  8465 
Korean  Peninsula  Energy  [>evelopmeni 

Oganization;  U.S.  contnbution  (Presidential 
Determination  96-21  of  Apnl  4.  19%), 
26021.  27767 
Libya;  continuation  of  state  of  emergency  with 

U.S.  (Notice  of  January  3.  19%).  383 
Macedonia,  Former  Yugoslav  Republic  of; 
elegibility  to  receive  defense  articles  and 
services  (Presidential  Determination  No.  96- 
18  of  March  8.  1996).  11497 
Mexico;  Drug  control  cooperation  (Memorandum 

of  Apnl  8.  19%).  .6039 
Middle  East  Peace  procviss;  continuation  of 

emergency  regarding  terronsts  who  threaten 
to  disrupt  (Notice  ,.f  January  18.  19%),  1695 
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Mojave  National  Preserve: 
Suspension  of  Subsection  1 19(a)  Department  of 
the  Inlenor  and  Related  Agencies 
Appropnations  Act,  19%  (Memorandum  of 
April  26,  19%).  24875 
Narcotics;  major  producing  and  transit  countries, 
certification  (Presidential  Determination  No. 
96- 1 3  of  March  1.  19%).  9891 
National  Defense  Authorization  Act  for  Fiscal 
Year  19%;  delegation  of  authorities  to 
Secretary  of  Stale  (Memorandum  of  April  I, 
19%).  26017 
National  Parks: 
Public-private  partnerships -(Memorandum  of 

April  22.  19%).  18231 
Tansporiation  impact,  planning  (Memorandum 
of  April  22.  19%).  18229 
Palestine  Liberation  Organization 
Suspending  restriction  on  relations  with  U.S. — 
(Presidential  Determination  No.  96-20  of 

Apnl  1.  19%).  26019 
(Presidential  Determination  No.  96^8  of 

January  4.  19%).  2889 
Delegation  of  responsibilities  to  Secretary  of 

State.  9889 
(Presidential  Determination  No.  96-32  of  June 

14.  19%).  32629 
Delegation  of  responsibilities  to  Secretary  of 
Sute.  9889 
Russia  and  Commonwealth  of  Independent  Stales, 
certificabon  of  troop  withdrawal  from  Latvia 
and  Estonia  (Presidential  Determination  No. 
96-31  of  June  6,  19%),  30127 
Soviet  Nuclear  Threat  Reduction  Act  of  1991; 
delegation  of  authority  to  Secretary  of  Stale 
(Memorandum  of  May  10.  19%).  26033 
Soviet  Union.  New  Independent  States  of  the 
Former;  foreign  assistance  (Presidential 
Detenninauon  No.  96-24  of  May  9,  19%), 
26031 
Assistance  program  (Presidential  Determination 
No.  96-14  of  March  1.  19%).  9893 
Tongass  National  Forest: 
Suspension  of  subsection  325(a)  and  (b)  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act.  19% 
(Memorandum  of  Apnl  26.  19%).  19505 
Turkey;  waiver  of  statutory  rcsinctions  to  permit 
assistance  (Presidential  Determination  No.  96- 
25  of  May  16.  19%).  27001 
Vietnam;  cooperation  in  accounting  for  POW/MIA 
(Presidential  Determination  No.  96-28  of  May 
29.  19%),  29453 
Wheal  reserve  release  (Presidential  Determination 

No.  96-9  of  January  22.  19%),  4207 
Yugoslavia.  Federal  Republic  of  (Serbia  and 

Montenegro)  and  Bosnian  Serbs,  contmualion 
of  emergency  (Notice  of  May  24,  19%), 
2887.  26773 
Yugoslavia,  former,  refugee  and  migration 

jusistance  (Presidential  Determuiation  No.  96- 
22  of  April  18,  19%),  26027 

President's  Council  on  Sustainable 
Development 

NOTICES 

Meetings,  24839 


Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 

Acts  of  violence  and  terrorism  prevention, 

25120 
Administrative  remedy  program,  86 
Drug  abuse  treatment  programs  and  eariy 

release  consideration,  25 1 2 1 


Inmate  organizations — 
Fund-raising  activities;  prohibition,  1 1274 
Intensive  confinement  center  program,  18658 
Medical  services — 

Pla.stic  surgery,  13322 
Telephone  regulations  and  inmate  financial 
responsibility — 
Effective  date  delayed,  90 
Work  and  compensation — 
Drug  abuse  treatment  programs  and  pretrial 
inmates,  378 
Institutional  management: 
Food  service;  special  food  or  meals,  16374 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Authorized  personal  property  lists 

standardization  and  transportation 

procedures.  14440 
Correspondence;  restricted  special  mail 

procedures.  5846 
Records  access  and  information  release.  32258 
Telephone  and  commisary  privileges  limitations; 

inmate  financial  responsibility.  92 

Prospective  Payment  Assessment 
Commission 

NOTICES 

Meetings.  15840.28252 

Public  Debt  Bureau 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  32478 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Agency  for  Toxic  Substances  and  Disease 

Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 

RULES 

Grants: 

Public  health  and  allied  health  personnel 
training.  61 18 
Correction.  9532 
Teaching  facilities  construction,  educational 
improvements,  scholarships  and  student 
loans — 
Correction.  9532 
Organization,  functions,  and  authority  delegations; 
Senior  Biomedical  Research  Service; 
establishment,  6556 

PROPOSED  RULES 

Interstate  shipment  of  etiologic  agents: 
Facilities  transferring  or  receiving  select 

infectious  agents;  additional  requirements, 
29327 
Vaccine  Injury  Compensation  Program: 
Vaccine  injury  table  revision,  4249 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request. 
29103 
Grants  and  cooperative  agreements,  availability, 
etc.: 
Family  planning  services  personnel  training 
program,  14212 
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Indian  Health  Service  facilities;  inpatient  and 
outpatient  medical  care;  reimbursement  rates 
(CY  19%),  30088,  33130 
Meetings: 
National  Toxicology  Program;  Scientific 
Counselors  Board.  11216.  17314.  29413 
National  toxicology  program: 

Annual  plan  (FY  1995);  availability.  28883 
Toxicology  and  carcinogenesis  studies — 
Allyl  bromide,  etc..  22066 
Benzethonium  chloride.  19306 
Diethylphthalate,  etc..  19305 
Methylphenidate  hydrochloride.  19306 
O-Benzyl-p-chlorophenoI,  19306 
T-Buiyl  alcohol.  19.305 
Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health.  14804.  19944. 
25234 

Railroad  Retirement  Board 

RULES 

Prohibition  of  Cigarette  Sales  to  Minors  in  Federal 
Buildings  and  Lands  Act;  implementation, 
8213 
Public  information  availability;  fee  schedule, 

25390 
Railroad  Retirement  Act: 
Railroad  employers'  reports  and 
responsibilities — 
Payroll  records  disposal  or  utilization.  31395 
Railroad  Unemployment  Insurance  Act: 
Employers'  contributions  and  contribution 
reports — 
Unemployment  contributions  based  on 
experience  rating  system,  20070 

PROPOSED  RULES 

Public  information  availability;  fee  schedule,  1252 
Railroad  Retireme  !  Act: 

Railroad  employers'  reports  and 
responsibilities- 
Payroll  records  disposal  or  utilization,  5970 
Railroad  Unemployment  Insurance  Act: 
Representative  payee  program  administration, 
16067 
Semi-annual  agenda.  23850 

NO-nCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1415. 
1416.  2270.  4690,  7026,  7833.  9209,  9210. 
10826,  15152,  16273,  16274,  25928 
Submission  for  OMB  review;  comment  request, 
423,  3739.  4690.  4691.  5046.  15151. 
15152.  15530.  16655,  19%5,  24839, 
25929,29144.29145,30104.33550 
Meetings: 

Actuarial  Advisory  Committee,  1 1068 
Meetings;  Sunshine  Act.  1206.  5838,  7049,  10406, 

11437,  20867,  31192 
Supplemental  annuity  program;  determination  of 
quarterly  rate  of  excise  tax,  9737,  2891 1 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9485, 
31950 
Central  Valley  Project  Improvement  Act: 
Water  conservation  plans;  evaluation  criteria; 
decision,  6385.  26931 
Committees;  establishment,  renewal,  termination, 
etc.: 
Yakima  River  Basin  Water  Conservation 
Advisory  Group,  16934 
Contract  negotiations: 
Tabulation  of  water  service  and  repayment; 
quarterly  status.  4281.  19087 
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Environmental  statements;  availability,  etc.: 
Acreage  limitation  and  water  conservation  rules 

and  regulations;  17  Western  states,  4677 
American  River,  CA;  water  resources 

investigation;  workshops  and  hearings, 

8972 
Animas-La  Plata  Project,  CO  and  NM,  1%36 
Arrowwood  National  Wildlife  Refuge  mitigation 

project.  ND,  et  al.. 
Boise  Project.  ID;  Cascade  Reservoir  travel 

management  plan,  171 
Central  Valley,  CA;  American  River  Water 

Resources  investigation,  4677 
Lower  Colorado  River,  CO;  biological 

assessment  of  operations,  maintenance,  and 

sensitive  species.  165 II 
San  Jose,  CAr  South  Bay  water  recycling 

project.  25687 
Tongue  River  Basin  Project.  MT.  13212 
Yakima  River  Basin.  WA;  water  enhancement 

project.  19957.  161 II 
Environmental  statemenLs;  notice  of  intent: 
CALFED  Bay-Delta  Program.  CA.  10379 
Loup  Basin  Reclamation  District,  NE;  long-term 

water  .service  contract  renewal.  25239 
Narrows  Project.  UT.  4790 
Pick-Sloan  Missouri  Basin  Program.  NE  and 

KS;  long-term  water  service  contract 

renewal,  7803,  10378 
San  Diego  County  Water  Authority,  CA,  et  al., 

6261 
Meetings: 
Bay-Delta  Advisory  Council,  2262,  8642, 

15515,21487 
Yakima  River  Basin  Water  Enhancement 

Project  Conservation  Advisory  Group,  75 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  and  family  strengthening 

discretionary  social  service  program  (FY 
19%).  27908 
Ethnic  community  organizations  program; 

cancelled.  6018 
Preferred  communities  program,  6018, 
Refugee  resettlement  program — 
•  Preferred  communities,  unanticipated  arrivals, 
orientation,  technical  assistance,  and 
mental  health  services.  32833 
Refugees  in  local  areas  of  high  need,  20260 
Refugee  social  services  funds;  State 
allocations.  20268 
Unanticipated  arrivals  program;  bidders' 
conference  call.  6018 

Rt-.iiiLitiiry  Information  Service 
Center 

PROPOSED  RULF^ 

Unified  agenda  of  Federal  regulatory  and 
deregulatory  actions,  22702 

Researi  fi   ,ih\  Special  Programs 
AiiiiiiiM.'ttration 

RULES 

Drug  and  alcohol  testing: 
Alcohol  misuse  prevention  program;  guidelines 
and  interpretations.  5722.  10477 
Federal  regulatory  review  and  customer  service: 

Hazardous  materials  table;  reformat.  1 8926 
Hazardous  materials: 
Cylinders.  IX)T  specification  and  exemption, 
for  compressed  gases  transportation; 
maintenance  and  requalification.  26750 


Cylinder  specification  requirements 

restructuring;  Federal  regulatory  reform, 
25940 
Exemption,  approval,  registration,  and  reporting 
procedures;  miscellaneous  provisions, 
21084 
Conation,  27948 
Hazardous  materials  transportation — 
Bulk  packagings  containing  oil;  oil  spill 

prevention  and  response  plans,  30533 
Open  head  fiber  drum  packaging;  extension 

of  authority  for  shipping.  7958 
Oxygen  generators  as  cargo  in  passenger 

aircraft;  temporary  prohibition.  26418 
Rail  requirements,  28666 
Ticketing  for  certain  transportation  violations; 
pilot  program,  7178 
Radioactive  materials  transportation; 

Interaational  Atomic  Energy  Agency 
regulations  compatibility.  20747 
Rulemaking  procedures-— 
Direct  final  rule  process  for  use  with 
noncontroversial  rules.  .30175 
Tank  cars;  crashworthiness  protection 
requirements.  33250 
Hazardous  materials  safety  program: 

Federal  regulatory  reform,  27166  • 

hazardous  materials  transportation: 
Transportation  in  commerce  by  aircraft,  motor 
vehicle,  rail  car  and  vessel  — 
Proper  identification,  packaging, 

authorization,  handling,  loading,  and 
transportation;  advisory  guidance.  30444 
Pipeline  safety: 
Federal  regulatory  refonn.  18512,  27789 
Gas  pipeline  safety  standards;  Federal  regulatory 
reform,  28770 
Correction.  30824 
Hazardous  liquid  transportation — 
Petroleum  product  definition  interpretation 
and  low-stress  pipelines,  24244 
Natural  gas  transportation,  etc. — 
Service  lines;  excess  flow  valve  performance 
standards.  31449 
Voluntary  specifications  and  standards,  etc.; 
periodic  updates;  Federal  regulatory 
nrtorm.  26121 

PROPOSED  RULES 

Hazardous  rbaterials: 
Cylinder  specification  requirements 

restructuring;  Federal  regulatory  review, 
8328 
Hazardous  materials  transportation — 
Open  head  fiber  drum  packaging;  extension 
of  authority  for  shipping.  688 
Intrastate  shippers  and  carriers;  regulations 

compliance.  11484.  24904.  26253 
Performance-oriented  packaging  standards;  final 
transitional  provisions.  33216 
Hazardous  materials  safety  program: 

Federal  regulatory  review.  6478 
Omnibus  Transportation  Employee  Testing  Act  of 
1991: 
Substance  abuse  professional;  definition 
amendment.  9%9 
Pipeline  safety: 
Excess  flow  valves  for  gas  distribution  systems 
performance  standards;  customer 
notification.  33476 
Hazardous  liquid  and  carbon  dioxide — 

Hydrostatic  pressure  pipeline  testing,  9415 
Hazardous  liquid  transportation — 
Areas  unusually  sensitive  to  environmental 
damage;  workshop,  342.  13144,  27323 
Natural  gas  transportation,  etc. — 

Hydrogen  sulfide  transportation;  withdrawn, 
9132 


Kesearch 

Voluntary  specifkalions  and  standards,  elc.: 
penodic  update.   Federal  rcgulatoiy 
review,  8231 

NOTICES 

Agency  infonnalion  collection  activities: 
Proposed  collectioa;  comment  request.  3761, 

7153.  8706,  I3'yl8.  16528.  24854 
Submission  for  OMB  revicvi/:  comment  request. 

7153.  17951.  2' '126.  33794 
Alcoltol  Misuse  Preveniion  Program: 
Cootrol  of  drug  use  and  alcohol  misuse  in 

namral  gas.  liqLefled  natural  gas.  and 

hazardous  liquiu  pipeline  operations,  5834, 

10617 
Pipeline  personnel  drug  testing  program  data 

and  random  positive  drug  testing  rate.  5834 
Emergency  response  pians: 
Natiooal  Response  '  earns  integraKd 

contingency  pl;in  guidance;  availability. 

28642 
Hazardous  materials: 
Applications,  exempaons,  renewals,  etc.,  1985. 

1986.  .5597.  55'W.  7041.  1 1677.  1 1678. 

14200.  16819,    6820.  25736.  25738.  30934 
Exemption  applicatijns  delayed;  list.  21221 
Radioactive  materia,  industry;  radiation 

protection  progi-ams  guidance,  17349 
Hazardous  materials  iransportation: 

Preemption  detcrmii.ations.  1432.  11677 
Registration  requirement  and  fee  assessment 

program.  9518 
Meetings: 
Hazardous  materials  safety  program,  regulatory 

review  and  im;  roved  customer  service. 

24529 
Inieniatioaal  standa.  Js  on  transport  of 

dMigerous  goo^s,  27128.  32025 
Pipeline  Safety  Ad\.sory  Committees.  17750 
Pipeline  safety  prog.^m;  regulatory  review  and 

improved  customer  service,  30936 
Risk  management  and  pipeline  industry;  public 

conference.  13226 
Pipeline  safely: 
Risk  assessment  pn.>ritization  (RAP)  program 

first  generaiKX.  completion,  public  meeting. 

1435 
User  fees.  9005 
Application.^,  hearings   deiermintuions,  etc.: 
Association  of  Waste  Hazardous  Materials 

Transporlen.  :  1463  , 

Kural  Business  and  Cooperative 
Developmer.:  Service 

Rl'LES 

Program  regulations,    ic. 
Obsolete  CFR  regu.ations  removed,  21361 

PROPOSED  RULES 

Program  regulations: 
Rural  housing — 
Rental  housing  loans.  Section  SIS 
preapplication  processing,  1153 

R  !^  il  Business-Cooperative  Service 

KL  LkS 

Federal  regulatory  refonn: 
Federal  assistance  and  grant  coordination 

programs  and  projects  evaluation  (OMB  A- 
95),  6.W9 
Freedom  of  Information  Act;  implementation, 

32645 
Organization,  functions,  and  authority  delegations: 
Rural  Housmg  Service  and  Rural  Business- 
Cooperative  Service,  agency  name  changes, 
2899 
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Program  regulations: 

Business  and  industrial  loan  program;  audit 

requirements.  18493 
Intermediary  re  lending  program  loan  limit 

increase.  6761 
Real  estate  title  clearance  and  loan  closing 

procedures.  1 1 709 
Rural  technology  and  cooperative  development 
grants.  3779 
PROPOSED  RULES 
Program  regulations: 

Business  and  industrial  loan  program.  38S3 
Housing — 
Rental  housing  loans;  Section  515,  4814 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  24269 
Commitiees;  establishment,  renewal,  termination, 
etc.: 
National  Sheep  Industry  Improvement  Center 
Board.  29340 
Grants  and  cooperative  agreemenu;  availability, 
etc.: 
Rural  business  enterprise  program.  29340, 

33489 
Rural  technology  and  cooperative  development 
program  (FY  1996),  11,178 

Rural  Housing  and  Community 
Development  Service 

RULES 

Organization,  fiinctions.  and  authority  delegations: 
Agency  nam>:  change  from  Consolidated  Farm 
Service  Agency — 
Departmental  reorganization  regulations 
alignment,  1 109 
Program  regulations: 

Obsolete  CFR  regulations  removed,  21361 

PROPOSED  RULES 

Program  regulations: 
HousiBg — 

Rental  housing  loans.  Section  515,  4814 
Rural  housing — 
Rental  housing  loans.  Section  515 
preapplication  processing,  1 1  S3 

Rural  Housing  Service 

RULES 

Federal  regulatory  reform: 

Federal  assistance  and  grant  coordination 

programs  and  projects  evaluation  (OMB  A- 
95),  6309 
Freedom  of  Information  Act;  implementation, 

32645 
Organization,  functions,  and  authonty  delegations: 
Rural  Housmg  Service  and  Rural  Business- 
Cooperative  Service;  agency  name  changes, 
2899 
Program  regulations: 

Business  and  industrial  loan  program;  audit 

requirements,  18493 
Intermediary  rclendmg  program  loan  limit 

increase.  6761 
Real  estate  title  clearance  and  loan  closing 

procedures.  1 1 709 
Rural  technology  and  cooperative  development 
grants.  3779 

PROPOSED  RULF.S 

Program  regulations: 

Business  and  industrial  loan  program.  3853 
Single  family  housing  portfolio  management. 

section  502  and  504  programs;  Federal 

regulatory  review.  15395 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15215. 
18371.  18544,  22017.  26154.  26155,  27046 
Grants  and  cooperative  agreements,  etc.: 
Housing  in  underserved  areas — 
Nonprofit  and  undcrserved/targeted  reserve 
increase;  co- venture  eligibility.  19254 
Rural  housing: 
Section  515  loan  funds  recipients  list  (FY 
1995).  1896 

Rural  Telephone  Bank 

NOTICES 

Loan  policies: 

Interest  lates,  8236 
Meetings;  Sunshine  Act  2001,  19607 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Borrower  audit  policy  and  certifled  public 
accountant  peer  review  requirements.  104 
Federal  regulatory  reform: 

Federal  assistance  and  grant  coordination 

programs  and  projects  evaluation  (OMB  A- 
95).  6309 
Freedom  of  Information  Act;  implemen^tation, 

32645 
Organization,  fiinctions.  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business- 
Cooperative  Service;  agency  name  changes. 
2899 
Program  regulations: 

Business  and  industrial  loan  program;  audit 

requirements.  18493 
Intermediary  relcnding  program  loan  limit 

increase.  6761 
Real  estate  title  clearance  and  loan  closing 

procedures,  1 1 709 
Rural  technology  and  cooperative  development 
grants.  3779 
Program  regulations,  etc.: 

Obsolete  CFR  regulations  removed.  21361 
Rural  development: 

Distance  learning  and  telemedicine  grant 
program  (FY  1996).  33622 
Telecommunications  standards  and  specifications; 
Materials,  equipment,  and  construction — 
Aerial  service  wires  specifications,  26073 

PROPOSED  RULES 

Consultants  funded  by  borrowers;  use,  21 
Program  regulations: 
Business  and  industrial  loan  program,  3853 
Housing — 

Renul  housing  loans;  Section  SIS,  4814 
Rural  housing — 
Rental  housing  loans;  Section  515 
preapplication  processing,  1 1  S3 
Rural  development: 
Distance  learning  and  telemedicine  grant 
program.  16684 
Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Postloan  engineering  services  contract,  4754 

NOTICED 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5737, 
8236.  10723.  19906 
Electric  distribution  borrowers  exempt  from 
certain  operational  controls;  list.  29070 
Electric  loans: 

Quarterly  municipal  interest  rates,  10724.  31089 
Environmental  statements;  availability,  etc.: 
Barry  Electric  Cooperative.  2483 


Kodiak  Electric  Association,  Inc.,  13 1 51 
LaGrange  County,  IN.  Sewer  District,  4760, 

27333 
South  Mississippi  Electric  Power  Association, 
345 
Environmental  statements;  notice  of  intent: 
Alabama  Electric  Cooperative.  25844 
Dairyland  Power  Cooperative  et  al..  25844 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Distance  learning  and  telemedicine  program, 
33639  I 

Saint  Lawrence  Seaway  Devt'lnprm  nt 
Corporation 

RULF^ 

Organization,  functions,  and  authority  delegations: 
Great  Lakes  pilotage  regulations;  CFR  title 

transfer  and  consolidation.  326SS 
Great  Lakes  pilotage  regulations;  responsibility 
transferred  from  Coast  Guaid.  5720 
Seaway  regulations  and  rules: 
Clarification  and  simplification.  19548 

NOTICES 

Meetings: 
Advisory  Board.  10061.  28638 

Science  and  Tcchnnlncv  Pniits  onue 

NOTICES 

Meetings: 
President's  Committee  of  Advisors  on  Science 
and  Technology.  12114 

Secret  Service 

RULES 

Counterfeit  Deterrence  Act: 
Color  illustrations  of  U.S.  currency,  27280 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
31608 

Securities  and  Exchange  ( UtimiisNiKii 

RULES 

Accounting  bulletins,  staff: 
Treasury  stock  acquisitions  following  business 
combination  as  (xwling-of-interests.  12020 
Electronic  media;  use  in  delivery  purposes.  24644. 

24652 
Organization,  functions,  and  authority  delegations: 
Commission  Secretary.  5939 
Enforcement  Division  Director,  20721 
Practice  and  procedure: 
Administrative  proceedings;  evidentiary  hearings 
before  administrative  law  judges,  etc.; 
correction.  13689.  15338 
Securities: 

Brazil  et  al.,  "proposed  countries";  exemption 
for  purposes  of  trading  futures  contracts, 
10271 
California  state  securities  law;  exemption  from 
Registration  requirements  for  limited 
offerings  up  to  $5  million.  21356 
Disclosure  Simplification  Task  Force 

recommendations.  30397 
Employee  benefit  plan  exemptive  rules;  phase- 
in  period  extension,  30396 
Ownership  reports  and  trading  by  officers, 
directors,  and  principal  securities  holders 
(insider  trading).  30376 
Small  issuers  total  assets  threshold  increase; 
relief  from  reporting  requirements,  21354 


Securities  and  investment  companies: 

Money  market  funds;  risk- limiting  conditions 
imposed,  etc.,  13956 

PROPOSED  RULES 

Investment  companies: 

Acquisition  of  securities  during  existence  of 

underwriting  syndicate.  1 3630 
Registered  open-end  management  investment 

companies;  shares  distribution,  1313 
Unit  investment  trusts;  calculation  of  yields, 

1312 
Securities: 
Accounting  policies  for  derivative  fmanciai  and 

derivative  commodity  instruments;  financial 

statement  footnote  disclosures 

requirements,  578,  16674 
Cash  tender  and  exchange  (odd-lot)  by  issuers, 

18306 
Customer  orders;  improvement  of  handling  and 

execution — 
Comment  period  extended,  1545 
Disclosure  Simplification  Task  Force 

recommendations,  9848,  30405 
Safe  harbor  provisions;  derivative  finaiKial, 

other  financial,  and  derivative  commodity 

instruments  information  disclosure.  16672 
Securities  offerings  trading  practices  rules, 

17108 
Securities,  etc.: 

Independent  Offices  Appropriations  Act  fees; 

elimination,  25601 
Semi-annual  agenda,  24066 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  739, 
1790,  3060,  10407.  13540,  13893,  14586, 
15530.  16146.  16813.  19646.  24341, 
28627,  28628,  31192,33784 
Submission  for  OMB  review;  comment  request 
7284,  11437,  13541,  13893,  14586,  15840. 
25248.  25721,  27109.  28252.  2891 1, 
30264,31193.32861 
Committees;  establishment,  renewal,  termination, 
etc.: 
Capital  Formation  and  Regulatory  Processes 

Advisory  Committee,  8092 
Consumer  Affairs  Advisory  Committee,  8989 
Consolidated  Tape  Association  and  (Rotation 

Plans;  amendments,  2321,  24842 
Consolidated  Tape  Association  plan;  amendments, 

31570 
Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Alternative  system  architectures,  740.  4691 
Corporation  Finance  Division;  phase-in  list 

changes  and  corrections.  2270 
Phase-in  completion.  13544 
Investment  advisers;  registration  cancellations;  list 

15533 
Joint  industry  plan: 
National  Association  of  Securities  Dealers,  Inc., 
etal.,  358.  10408.  12122 
Meetings: 
Capital  Formation  and  Regulatory  Processes 

Advisory  Committee.  4500,  26940.  28629 
Intangible  assets  symposium.  8313,  11070 
Securities  laws  uniformity  aimual  conference; 
request  for  comments  on  proposed  agenda, 
15847 
Meetings;  Sunshine  Act  1669,  3766,  4521,  7854, 
10605.  11233.  13544,  14165,  15317,  15537, 
,    1 6274.  1 8455.  255 1 1 .  25932.  26550,  26940, 
30104.  33786 
Options  price  reporting  authority.  741,  5827, 
14844 
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SEC 

Reporting  and  recordkeeping  requirements,  16149 
Restated  Consolidated  Tape  Association  and 

Quotation  Plans;  amendments.  2321 
Securities: 

Senior  citizens  and  qualified  retirement  plans; 

protection  against  fraud;  request  for 

comments.  13906 
Suspension  of  trading- 
Comparator  Systems  Corp.,  24843 
Enstar  Group,  Inc.,  14844 
Home  Link  Corp.,  30104 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
Cedel  Bank;  exemption,  31201 
Participants  Trust  Co.,  10409,  14357 
ProTradc,  7285 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange.  Inc.,  196,  575,  17%, 

1799,  1953,  1954,  2556,  2849,  4695.  5590. 

6050,  6665,  6872.  7031,  8313,  8315,  8319, 

10606.  11448.  11451.  13545.  13547. 

14165.  14358.  15317.  15537,  16150. 

17931.  18765.  19102.  19650.  20871. 

21215.  22084,  24520,  24976,  28915, 

29774,  29776,  30268,  31570,  33153, 

33558,  33786 
American  Stock  Exchange,  Inc.,  et  al.,  1791, 

14168,  14172 
Boston  Stock  Exchange,  Inc.,  672,  1801,  3512, 

14359,  15318,  18634,31573 
Chicago  Board  Options  Exchange,  Inc.,  199, 

566.  1802,  2324,  3741,  4502.  4691.  6275. 

6400.  7285,  7839,  8698,  8699,  10043, 

11452,  11453,  11911,  13548,  13550, 

13907,  14845,  15338,  15539,  15542, 

15543,  15853,  16514,  16660,  17741. 

17743.  19106,  24843,  24979,  24982, 

24983,  25251,  28629,  28916,  29154, 

32470,  32868,  33155,  33561,  33562. 

33787.  33788 
Chicago  Board  Options  Exchange.  Inc.,  et  al., 

6666,  14177 
Chicago  Stock  Exchange,  Inc.,  1803,  1958, 

2850,  2851,  3739,  3%7,  6403,  7032.  7840. 

9213,  9215.  15544.  16274,  17932.  19107. 

24988,  26940,  28918,  29156,  32870,  32872 
Chicago  Stock  Exchange,  Inc.,  et  al.,  1 195 
Cincinnati  Stock  Exchange,  Inc.,  359,  575, 

5050,7569,8989,  11655,  15322 
Delta  Clearing  Corp.,  20298,  25722,  26942 
Delta  Government  Options  Corp.,  3743,  8991, 

15330 
Depository  Tivst  Co.,  429,  1 199,  1417.  2852. 

4692,  4807.  5050.  5433,  6404,  6669-6671, 

7287,  7288,  8992,  25253,  29158,  30931. 

31989 
Government  Securities  Clearing  Corp..  742. 

4500.  10045.  10614,  26550.  33564 
International  Securities  Clearing  Corp..  430, 

4508.8995.  13908,  17338 
MBS  Clearing  Corp.,  24989.  30268 
Midwest  Clearing  Corp.,  2552,  1 1913,  17339 
Midwest  Clearing  Corp.  et  al.,  7033,  1 1456 
Midwest  Securities  Trust  Co.,  2554 
Municipal  Securities  Rulemaking  Board,  203, 

1955,  6276,  7034,  10828,  17745,  24990. 

31207 
National  Association  of  Securities  Dealers,  Inc., 

204,  206,  433,  1419,  1655,  1805,  2854, 

3743,  3955,  4504,  6052,  6674,  7127,  8996, 

8997,  9739,  10048,  11070,  11655,  11913. 

13553,  13909,  13911,  14182,  14185, 

15338,  15855,  16662,  16944.  17339, 

18452,  20299,  20301.  21216,  21517, 

24845.  26239,  29777,  30269,  30272. 

31574,31604,33156 
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Naiioiial  Sccuniies  Clearing  Corp..  1807.  3746. 

3967.  7290.  8997.  10050.  10051.  10831. 

13912,  17341.  21217.  24343.  24993. 

30265.  30274.  33159.  33565 
Nalioaal  Securities  Cleving  Corp.  et  al..  1418 
New  York  Slock  Exchange.  Inc..  361.  432.  436. 

744.  1420.  1808.  1959.  2856.  5592.  6279. 

8998.  10053.  10410,  1083Z  13557.  14183. 

14360,  15546-15548.  16277.  19651.  20302. 

24846.  25257.  26943.  27123.  29438.  31208 
Opticas  Cleanng  Corp..  5593.  5594.  6053. 

7293.  11457.  13558,  22084,  24995.  29160. 

32471.32873 
Options  Geanng  Corp.  el  al.,  30650 
Options  Clering  Corp..  12124 
Pwrific  Geanng  Corp..  7570,  7571 
Pacific  Stock  Exchange.  Inc.,  505Z  6405.  8092. 

8321.9515.  10054,  11072.  11929,  12126, 

16152.  I65r5.  18636.  19328.  20304. 

24521.  24523.  29582,  32875.  33566.  33568 
Panicipwiis  Tnisl  Co..  208.  744,  1809.  4507. 

20304.  26552 
Philadelphia  Depository  Trust  Co.,  745,  3060. 

3956.  7841.  9000.  10416.  11073.  12127. 

15338.  25258.  26243.  27377.  27378 
Philadelphia  Depository  Trust  Co.  et  al..  3958 
Philadelphia  Stock  Exchange.  Inc..  209.  211. 

568.  575.  1200.  I%1.  1964,  2557.  2559. 

2561.  2562.  2858.  3747.  4694.  4697.  4699. 

6054.  6280.  7295,  7297,  9001.  10417. 

1 1074.  11668.  13559.  13913,  13915, 

14187,  14188.  15549.  15856.  16156, 

18454.  22084,  24525.  29782.  30932, 

32877.  32878.  32880.  32881.  33160, 

33162,33790 
Slock  Clearing  Corp.  of  Philadelphia,  676, 

3513.7846.  27379 
Stock  Cleanng  Corp.  of  Philadelphia  et  al.. 

2551 
Applications,  hearings,  determinations,  etc.: 
Abatix  Environmental  Corp..  32862 
ABN  AMRO  Bank  N.V.  et  al.  14347 
ABN  AMRO  Bank  N.V.  et  al..  31979 
Access  Capital  Strategies  Community 

Investment  Fund,  Inc..  et  al..  13541 
Aetna  Life  Insurance  A  Annuity  Co.  el  al., 

27110 
AfRnity  Fund  Group.  Inc.,  3515 
AIM  Equity  Funds.  Inc..  et  al..  6269 
Air-Cure  Technologies.  Inc..  1 3894 
American  A  Advantage  Funds  et  al..  28912 
American  Skandia  Life  Assurance  Coip.  et  al.. 

5046 
Asia  Tigers  Fund.  Inc.,  et  al.,  16658 
AZX.  Inc..  29145 

Baker,  Fentress  &  Co..  et  al.,  17737 
Banco  Santander.  S.A.,  6272 
Bankers  Trust  Australia  Ltd..  27375 
Banque  Paribas  (Deulschland)  OHG  et  al..  .3063 
Benchmark  Funds  &  Northern  Trust  Co..  10038 
Berger  Instituiional  Products  Trust  et  al..  14349 
Bitwise  Designs.  Inc..  29148 
Blue  Chip  Value  Fund.  Inc..  24967 
Bnnsoo  Funds  ci  al..  6398.  19%5 
Bnnson  Relationship  Funds  et  al..  1420 
Canadian  Dollar  Performance  Portfolio  L.P.. 

20293 
Capital  Market  Fund.  Inc..  28253 
Cudinal  Corporate  Income  Trust  Scries,  01. 

20294 
CeaterPomt  Properties  Corp..  32862 
Chase  Manhattw  Bank.  N.A..  1810 
Chase  Manhattan  Bank.  N.A..  el  al..  25248, 

29148.32862 
Cll  Financial.  Inc..  18632 
Cilyfed  Financial  Corp.,  3750 
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Coioaial  Dau  Technologies  Corp..  6400 
Columbia  Gas  System.  Inc..  831 1 
Commoawcalth  Bank  of  Australia.  32864 
Commonwealth  Energy  System.  25250 
Compania  de  Minas  Buenaventura  S.A..  14840 
Companion  Life  Insurance  Co.  et  al..  16813 
Connecticut  General  Life  Insurance  Co.  et  al.. 

24840 
Connecticut  Mutual  Investment  Accounts.  Inc., 

etal..  13894 
Connecticut  Mutual  Life  Insurance  Co.  et  al.. 

11906 
Corporacion  FInanciera  Nacional  Y 

Suraroericana  S.A..  20867 
CounlryBaskct  Index  Fund.  Inc..  el  al..  5415 
Credit  Suis.se.  1812 

Dean  Witter  Managed  Assets  Trust.  6870 
Delaware  Group  Foreign  Investors  Government 

Fund.  L.P.  16663 
Delaware  Group  Foreign  Investors  High-Yield 

Fund.  L.P..  16664 
Del  Global  Technologies  Corp..  30264 
Deutsche  Mark  Performance  Portfolio  L.P.. 

20295 
DFA  Investment  Dimensions  Group.  Inc.,  et  al., 

425 
Di.sc  Graphics.  Inc..  30264 
Dreyfus/Laurel  Investment  Scries.  28914 
Dreyfus  Asset  Allocation  Fund,  Inc..  et  al.. 

16017 
Dreyfus  Massachusetts  Municipal  Money 

Martlet  Fund  et  al..  1 38% 
EAI  Select  Managers  Equity  Fund  el  al..  16664 
Eaton  VaiKe  Cash  Management  Fund.  8082 
Eaton  VatKC  Equity- Income  Trust,  8083.  1 1083 
Eaton  Vance  Investment  Fund.  Inc..  8083 
Ealon  VaiKe  Investors  Trust.  8084 
Eaton  Vance  Liquid  Asset  Trust.  8085 
Eaton  Vance  Securities  Trust,  8086 
Ealon  Vance  Tax  Free  Reserves,  8086 
Eaton  Vance  Total  Rehim  Trust,  8087 
Emcrgmg  Markets  Growth  Fund,  Inc.,  et  al., 

17927.  24968 
ENSCO  International  Inc..  569 
Equitable  Life  Insurance  Co.  of  Iowa  et  al., 

17330 
EVEREN  Unit  Investment  Trusts,  Scries  44,  el 

al..  15841 
Evergreen  Trust  et  al.,  16656 
Evergreen  Variable  Trust  el  al..  5419 
EV  Marathon  Gold  <&  Natural  Resources  Fund. 

8088 
First  American  Investment  Funds.  Iik..  el  al.. 

4295 
First  Colonial  Ventures.  Lid.,  1965 
FIRST  FUNDS  etal..  31981 
Flex-Partners  et  al..  10602 
Foreign  Fund.  Inc..  et  al.,  5425 
Fortis  Benefits  Insurance  Co.  el  al..  31 193 
Franklin  Templeton  Fund  Manager  et  al..  26235 
Frontier  Communications  Services,  Iik.,  9210 
Funds  IV  Trust  et  al..  1424 
George  K.  Baum  Employee  Equity  Fund.  L.P.. 

31984 
Glickenhaus  &  Co.  et  al.,  17929 
Global  Income  Plus  Fund.  Inc..  15843 
GMO  Trust  CI  al..  29152 
GNA  Vanable  Investment  Account  el  al..  13898 
Great- West  Life  &  Annuity  InsuraiKC  Co.  et 

al..  362 
Greenman  Bros.  Inc.,  4701 
Gulf  Canada  Resources  Ltd..  921 1 
Harris  &  Hams  Group.  Inc..  6870 
Horizon  Mental  Health  Management.  Iik., 

24342 
IDEX  Fund  et  al.,  3065 


IDS  Life  Insurance  Co.  et  al.,  5587 

INCSTAR  Corp..  29154 

Incyte  Pharmaceuticals.  Inc..  6664 

Indigo  Group.  Ltd..  et  al.,  20869 

International  Tourist  Entertainment  Corp..  569 

ITT  Hartford  Life  &  Annuity  Insurance  Co.  et 

al..  30647 
J.P.  Morgan  Index  Funding  Co.,  LLC,  5429 
John  Hancock  Capital  Growth  Fund.  8986 
John  Hancock  Cash  Management  Fund.  3752 
John  Hancock  Mutual  Life  Insurance  Co.  et  al., 

24970 
Lanstar  Semiconductor.  Inc..  21218 
Lexington  Growth  &  Income  Fund,  Inc.,  et  al., 

4297 
Lexington  Short-Intermediate  Government 

Securities.  Inc..  et  al..  8987 
Lippcr  Fund.  Inc.,  et  al..  44% 
Lord  Abbett  Global  Fund,  Inc.,  el  al.,  271 12 
Managed  Currency  Portfolio  L.P..  20295 
Manufacturers  Life  Insurance  Co.  of  America 

etaL.  11438,  202% 
Marcum  Natural  Gas  Services,  Inc.,  428 
MAS  Funds.  15844 
McDonaW  &  Co.  ■Securities.  Inc.,  et  al.,  8987. 

10846 
Medallion  Financial  Corp.  et  al..  19097 
Medicore.  Inc..  31197 

Mexico  Equity  &  Income  Fund.  Inc..  19100 
M  Fund.  Inc..  et  al..  750 
Minnesota  Mutual  Life  Insurance  Co.  et  al.. 

II440 
MinorcoS.A.,  24517 
Mobile  Mini.  Inc..  9738 
Morgan  Grenfell  Investment  Trust.  19646 
MuniVest  California  Fund  Inc..  3516 
MuniVest  Florida  Fund  II.  3517 
MuniVest  New  Jersey  Fund  II  Inc.,  3516 
Mutual  Fund  Group  et  al..  365 
National  Bond  Fund.  5430 
National  Equity  Trust.  26237 
National  Federal  Securities  Trust,  5431 
National  Financial  Services  Corp.  et  al.,  31564 
National  Integrity  Life  Insurance  Co.  et  al., 

12115 
National  Securities  Tax  Exempt  Bonds,  Inc., 

5432 
National  Total  Return  Fund,  5432 
Nations  Fund  Portfolios,  Inc..  et  al..  951 1 
Nations  Fund  Trust  et  al..  33784 
NDE  Environmental  Corp..  428 
New  York  Localities  L-cgal  Obligations  Cash 

ACCESS  Trast,  25929 
Nomura  Dividend  Income  Fund.  10041 
Northwestern  Mutual  Life  Insurance  Co..  10042 
Norwest  Advantage  Funds  et  al..  15846 
Norwest  Funds  et  al..  29580 
Nuveen  California  Municipal  Income  Fund. 

Inc..  32866 
Nuveen  New  York  Municipal  Income  Fund, 

Inc..  32867 
Paciflca  Funds  Trust  et  al.,  921 1 
Pierre  Funding  Corp..  21214 
PLM  Equipment  Growth  Fund.  1 1443 
PLM  Equipment  Growth  Fund  II,  1 1443 
PLM  Equipment  Growth  Fund  III.  1 1443 
PNC  Bwk.  N.A..  et  al..  3753 
Pound  Steriing  Performance  Portfolio  L.P., 

19648 
Principal  Aggressive  Growth  Fund  et  al..  14354 
Principal  Mutual  Life  InsuraiKC  Co.  et  al.. 

13223 
Princor  Balanced  Fund.  Inc.,  et  al..  121 17 
Protective  Life  Insurance  Co.  et  al..  1%5 
Prudential  Adjustable  Rate  Sccuniies  Fund,  Inc., 

I2II9 


Prudential  Strategist  Fund,  Inc.,  18633 
Public  utility  holding  company  filings,  423. 
1422.  1660.  1968.  2549,  3755,  4701,  6046. 
7027.8089.9213,  10407.  10604,  11910. 
13901.  16147.  17333.  18451,  I9%7, 
21508,  25930.  27940.  29150.  30266, 
31568.33551 
Qualified  Unit  Investment  Liquid  Trust  Series 

Equity  Opportunity  Trust  et  al..-7834 
Qualivest  Funds  cl  al.,  16147.  33151 
Renaissance  Assets  Trust.  754 
Rockwell  International  Corp..  5433.  17741 
SAFECO  Life  Insurance  Co.  et  al..  24974 
Santa  Fe  Pacific  Gold  Corporation,  25510 
Schwab  Advantage  Trust.  19649 
Schwab  Capital  Tnist  et  al..  4498 
SEI  Institutional  Managed  Tmst  et  al..  15530 
Select  Capital  Growth  Fund.  Inc..  2860 
Select  Managed  Fund,  Inc.,  2861 
Semiconductor  Packaging  Materials  Co.,  Inc., 

18185 
Sierra  Asset  Management  Trust  et  al..  29435 
Simula.  Inc..  9738 
Sirrom  Capital  Corp.,  31 197 
Southwestern  Life  Insurance  Co.  et  al..  1 1068 
Stagecoach  Funds.  Inc..  et  al..  27 II 4 
Star  Multi  Care  Services,  Inc..  25250.  25251 
Stepan  Co..  16663 
Struthers  Industries,  Inc..  32867 
SuperTrust  Trust  for  Capital  Market  Fund.  Inc., 

28254 
Target  Unit  Investment  Tnist.  12120 
TCW/DW  Global  Convertible  Tnist.  6871 
TCW/DW  North  American  Intermediate  Income 

Tnist.  6273 
TCW  Mid-Cap  Growth  Stocks  L.P.  et  al..  12121 
Templeton  Global  Utilities.  Inc.,  31200 
THC  Partners.  27116 
The  One  Group  Investment  Trust.  755 
Titan  Corp.,  17741 

Tomorrow  Funds  Retirement  Trust  et  al..  8693 
Toul  Growth  Tnist.  3517 
Transworld  Telecommunications.  Inc.,  13225 
Travelers  Insurance  Co.  et  al.,  18761 
Travelers  Life  &  Annuity  Co.  et  al.,  18763 

nd  Capital  Management,  Inc..  33555 
Twentieth  Century  Blended  Portfolios.  Inc.,  et 

al.,  10826 
U.S.  Tnist  Corp.  et  al..  13903 
UAM  Funds.  Inc..  el  al..  6047.  16816 
UniMark  Group.  Inc.,  25251 
United  of  Omaha  Separate  Account  B,  3960 
Valley  Forge  Life  Insurance  Co.  et  al..  18185 
Van  Eck  Tnist,  33557 
Vanguard  Money  Market  Reserves,  Inc..  et  al.. 

11444 
Van  Kampen  American  Capital  Bond  Fund, 

Inc..  et  al..  3518 
Van  Kampen  American  Capital  Comstock  Fund 

etal..  21515.  27118 
Van  Kampen  American  Capital  Global  Managed 

Assets  Fund  et  al..  3067 
Van  Kampen  American  Capital,  Inc..  et  al.. 

7836 
Van  Kampen  Mcrritt  California  Municipal 

Opportunity  Trust,  760 
Van  Kampen  Merrill  California  Quality 

Municipal  Tnist  II.  1969 
Van  Kampen  Merritt  Growth  Fund,  1970 
Van  Kampen  Merritt  Michigan  Quality 

Municipal  Trust.  760 
Van  Kampen  Merritt  New  York  Municipal 

Opportunity  Trust.  761 
Van  Kampen  Merritt  New  York  Quality 

Municipal  Tnist  II.  1970 
Van  Kampen  Merritt  Pennsylvania  Municipal 

Opportunity  Trust.  761 


Van  Kampen  Merrill  Senior  Income 

Opportunity  Trust.  1971 
Van  Kampen  Merritt  Texas  Municipal 

Opportunity  Trust.  762 
Van  Kampen  Merritt  Trust  for  Insured 

Municipals  II,  762 
Voice  Control  Systems.  Inc..  9738 
Walnut  Properties  L.P.  et  al..  3069 
Warburg.  Pincus  Managed  Bond  Trust.  24342 
Washington  National  Insurance  Co.  et  al.,  27120 
Wood  Island  Growth  Fund,  Inc..  6274 
Woodward  Fund."',  et  al..  1 7336 
Worldwide  Short-Tenn  Tnist.  570 
Yen  Performance  Portfolio  L.P..  19649 
Zunch  Life  Insurance  Co.  of  America  et  al., 

9513 

Selective  Service  System 

PROPOSED  RULES 

Semi-annual  agenda,  23856 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6281 
Submission  for  0MB  review;  comment  request. 

13917,  18455.  31991 

SeiikiKiiig  (  oiiHiiission,  United  States 

See  United  States  Sentencing  Commission 

Small  Business  Administration 

RULES 

Administrative  claims  under  Federal  Tort  Claims 
Act  and  representation  and  idemnification  of 
SBA  employees: 
Federal  regulatory  review,  2401 
Conflict  of  interests.  2398 
Disaster  loan  programs: 

Streamlining  and  clarification,  3304 
Federal  regulatory  reform: 
Business  loan  programs,  3226 

Conection,  7985,  11471 
Government  contracting  review,  3310 

Correction,  7986 
Procedure  rules  governing  cases  before  OfTice 

of  Hearings  and  Appeals,  2682 
Program  Fraud  Civil  Remedies  Act  regulations, 

2691 
Small  business  investment  companies,  3177 

Con-ection,  7985 
Small  business  size  standards.  3280 

Correction.  6412.  7.306.  7986 
Standards  for  conducting  business  with  SBA. 

2679 
Surety  bond  guarantee  program.  3266 
Correction,  7985 
Freedom  of  Information  Act: 

Federal  regulatory  review,  2671 
Privacy  Act: 

Federal  regulator)'  review.  2671 
Reporting  and  recordkeeping  requirements,  etc.: 
Federal  regulatory  review.  2394 

PROPOSED  RULES 

Semi-annual  agenda.  23858 
Small  business  size  standards: 
Nonmanufacturer  rule;  waivers — 
Purified  tercphthalic  acid,  ground  and 

unground,  20191 
Tabulating  paper  (computer  forms,  manifold 
or  continuous).  20 1 91 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1 1461, 
1 1462,  16516,  17747,  20309,  25259-25261, 

25723 
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SBA 

Submission  for  OMB  review;  comment  request, 
10420.  10421.  14847.27942 
Disaster  home"  loan  servicing  and  collection 
functions;  cost  efficient  method,  6281 
Disaster  loan  areas: 

Alabama,  15153 

Alaska.  32882 

Arkansas,  24345 

California,  6675 

Florida,  3960 

Georgia.  2326 

Idaho.  9216.  10055.  11931 

lllmois,  24346.  25261,  26244,  26944,  28923, 
33570 

Indiana,  1%53 

Kentucky,  21219,  29783 

Maryland,  11932 

Maryland  et  al.,  6675 

Massachusetts  et  al.,  6676,. 

Mississippi  et  al.,  9217 

New  Jersey,  6676 

New  Mexico  et  al.,  26244 

New  York,  6676 

North  Carolina,  1%53 

Ohio,  6677 

Ohio  et  al.,  28632 

Oregon,  1426,9217.  11932 

Pennsylvania.  11932,  15153,  I%53 

Pennsylvania  el  al.,  6677,  8094 

Rhode  Island,  3960  ^ 

Tennessee,  4509,  15153 

Texas.  31605 

Virginia.  6876.  16666 

Virgin  Islands.  1426 

Washington.  2326.  9217.  11932.  15153.  16666 

West  Virginia.  1 1932.  29783.  33570 

West  Virginia  et  al.,  6678 
Interest  rates;  quarteriy  determinations,  2566, 

17936 
License  surrenders: 

Bartlesville  Investment  Corp.,  33570 

Bethela  Capital  Corp..  25932 

Central  Texas  Small  Business  Investment  Corp.. 
13563 

D.C.  Bancorp  Venture  Capital  Co..  2566 

Enterprise  Venture  Capital  Corp.  of 
Pennsylvania.  1 1075 

FBS  SBIC.  LP..  6406 

First  City  Capital  Corp..  31605 

Fluid  Capital  Corp..  33570 

Fluid  Financial  Corp..  33570 

Inverness  Capital  Corp..  33571 

Investment  Capital  Inc..  33571 

North  Riverside  CapiUl  Corp..  8095 

Northwest  Venture  Partners  et  al..  6406 

Richmond  Square  Capital  Corp..  3519 

Venture  Capital  Corp.  of  New  Mexico.  33571 

Watchung  Capital  Corp..  33571 
Meetings: 

Houston  District  Advisory  Council.  24345 

National  Small  Business  Development  Center 
Advisory  Board.  4704,  28255 

Portland  District  Advisory  Council.  21219 
Meetings;  district  and  regional  advisory  councils: 

Connecticut.  2326.  26944.  3 1 209 

Hawaii,  11932 

Maine.  8701 

Massachusetts.  1 1933 

Minnesota.  2326.  18637 

New  Yorit.  1 1933 

Utah,  13917 
Organization,  functions,  and  authority  delegations: 

Deputy  Administrator  ei  al..  4808 
Procurement  opportunities  through  electronic 
commerce  and  electronic  data  interchange: 
Value-added  services.  24849 
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Surety  bond  guanuiiee  program;  fees,  7848 
Applications,  hearings,  determinations,  etc.: 
ABN  Capital  (USA)  Inc..  5434 
Blue  Rock  Capital,  LP.,  24344 
Commerce  Capital,  L.P  .  5828 
CoreStaics  Enterpnse  Capital,  Inc.,  24344 
Eastern  Virginia  Small  Business  Investment 

Corp.,  27124 
Enterprise  Fund,  L.P..  2564 
First  Capital  Group  of  Texas  II,  L.P..  4704, 

24345 
Kline  Hawkes  Califonia  SBIC.  3519 
Mellon  Ventures,  LP.,  2565,  15330 
Regent  Capital  Partners,  L.P.,  4299 
Sociele  Generalc  CapiUl  Cofp.,  5829,  24345 
Sundance  Vennjre  Partners  II,  L.P.,  2565 
Toronto  [Xxninion  Capital  (U.S.A.),  Inc.,  4299 
Wells  Fargo  Small  Business  Investment  Co., 

Inc.,  2564,  15331 

Social  Security  Administration 

RULES 

Authority  citation  revisions,  5939 

Civil  monetary  penalties,  assessments  and 

recommended  exclusions,  18078 
Social  sccunty  benefits: 
[Usability  and  blindness  determinations — 
Musculoskeletal  system  listings;  expiration 
date  extension,  28046 
Earnings  and  benefit  estimates  slaiemenls. 

18075 
Signature  requirements  for  State  agency  medical 
and  psychological  consultants  in  disability 
determinations,  11133 
Supplemental  security  income: 
Aged,  bimd,  and  disabled — 
Naniral  disasters,  lost,  damaged  or  destroyed 
excluded  resources  repau-  or  replacement 
funds;  time  penod,  5943 
Temporarily  mstitutionalized  persons; 

continuation  of  hill  benefits,  standard, 
10274 
Victims'  compensation  payments  and 

relocation  assistance  exclusions,  1711 
Vocational  rehabilitation  services  payments, 
31022 
Signanire  requirements  for  State  agency  medical 
and  psychological  consultants  in  disability 
determinations,  1 1 133 

PROPOSED  RULES 

Semi-annual  agenda,  23874 
Social  secunty  benefits: 
Cycling  payments,  additional  days  throughout 
month  on  which  benefits  will  be  paid, 
2654,  4389 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Supplementary  payments  on  behalf  of  States; 

administrative  fees  and  interest.  18529 
U.S.  residency,  definition;  birth,  baptismal 
records  as  acceptable  evidence,  etc., 
17609 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7128, 
8095,  10838,  14189,  15331.  17342.  19653. 
20872,  24996.  27380,  30275 
Submission  for  OMB  review;  comment  request. 
2566,  .1961.  6282.  8095.  18637 
Foreign  insurance  or  pension  systems: 

Croatia.  10615 
Magnetic  media  filing  requirements  change;  W- 

2  wage  reports,  13563 
Meetings: 

Representative  Payment  Advisory  Committee, 
1661.  5052,  11075,  15858,  26944 
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Social  Security  Advisory  Council,  1 5858 
Organization,  functions,  and  authority  delegations: 
Inspector  General,  subpoenas  issuance,  28255 
Office  of  Information  Management,  etc..  15553 
Publications  and  Logistics  Management  Oflke, 
5053 
Privacy  Act: 
Computer  matchmg  programs,  7298.  18766. 

25723 
Systems  of  records,  25724.  30653,  33791 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  2567 
Social  security  acquiescence  rulings: 

DeSonier  vs.  Sullivan.  Stale  uilestate  succession 
law  application  in  dctermming  entitlement 
to  child's  benefits.  27942 
Rescissions — 

Rosenberg  v.  Richardson  el  al..  5434 
Validity  of  last  marriage.  1 1462 
Social  security  supplementary  agreement  between 
U.S.  and  Germany,  payment  provision  for 
ethnic  German  Jews;  entry  into  force,  33570 
Supplemental  security  income: 

Disability  claim  process,  testmg  modifications 
to  preheanng  procedures  and  decisions  by 
adjudication  officers,  locations  of  tests, 
3757 
Disability  determination  procedures;  testing 
modifications,  test  sites  for  single 
decisionmaker  model,  19969 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 

Kerr-Philpott  Projects.  4433 

State  Department 

RULES 

Federal  regulatory  reform: 

Foreign  official  status  notification.  32327 
Removal  of  alien  enemies  brought  to  U.S.; 
World  War  II  reparations,  and  disposal  of 
surplus  property  in  foreign  areas;  CFR 
parts  removed.  6506 
Shipping  and  seamen;  CFR  parts  removed, 
29940 
Foreign  missions  protection  guidelines;  CFR  pan 

removed,  10447 
International  agreements: 
Coordination  and  reporting,  determination  not 
to  publish  cerlam  agreements.  7070 
International  Traffic  in  Arms  regulations: 
Cryptographic  products  for  personal  use; 
exemption.  6111 
International  Traffic  in  Arms  regulations; 
amendments.  19841 
Afghanistan;  defense  articles  and  services 
importation  and  exportation,  etc.; 
prohibition.  33313 
Legal  and  related  servicer: 
International  child  abduction — 
Office  of  Children's  Issues  designated  as  U.S. 
Central  Authority  for  Hague  Abduction 
Convention.  7069 
Longshore  work  by  U.S.  nationals;  foreign 

prohibitions.  29941 
Nationality  and  passpoas: 
Passports  for  minors;  custodial  dispute  and  non- 
dispute  situations,  6505 
Nabonality  procedures: 
Nationality  retention  or  loss;  obsolete  sections 
deleted.  29651 
Organization,  functions,  and  authority  delegations: 
Notarizing  servicing  overseas 
Correction.  14375 


Passports: 
Information  release;  obsolete  language  removed, 
29940 
Press  building  passes.  3800 
Tort  claims  and  certain  property  damage  claims, 
administrative  settlement;  CFR  part  removed, 
2915 
Visas;  immigrant  documentation: 

Diversity  immigrant  visa  program;  requirements 
to  prevent  fraudulent  practices,  1523 
Correction,  6111 
Federal  regulatory  reform — 
Aliens  arrested  and  deported,  international 
child  abduction,  temporary  workers  and 
trainees,  etc.,  1832 
Labor  certification,  unqualified  physicians, 
misrepresentation,  failure  of  applicant  to 
comply  with  IN  A.  etc..  1834 
Issuance  to  aliens  failing  to  comply  with 
Immigration  and  Nationality  Act,  9325 
Correction.  11305 
Visas;  nonimmigrant  documentation: 
Federal  regulatory  reform — 
Aliens  arrested  and  depoded,  international 
child  abduction,  temporary  workers  and 
trainees,  etc..  1832 
Labor  certification,  unqualified  physicians, 
misrepresentation,  failure  of  applicant  to 
comply  with  IN  A.  etc..  1834 
Summer  1996  Olympic  Games.  Atlanta.  GA; 

visa  applications.  1521 
Witnesses  and  informants.  1837 

PROPOSED  RULES 

Longshore  work  by  U.S.  nationals;  foreign 
prohibitions 
Comment  period  extended,  2973 
Semi-annual  agenda.  23290 

NOTICES 

Accountability  Review  Board: 
Attack  on  headquarters  of  Office  of  Program 
Manager.  Saudi  Arabian  National  Guard  in 
Riyadh  in  which  five  Americans  were 
kiHed.  8322 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2567, 
7129,  11076,  24996,  24997,  26945 
Basel  Convention  on  Transboundary  Movement  of 
Hazardous  Wastes  and  Disposal: 
Basel-covered  wastes  trading  with  non-party 
absent  agreement,  8323 
Committees;  establishment,  renewal,  termination, 
etc.: 
Defense  Trade  Advisory  Group,  k2l28 
International  Telecommunication  Advisory 
Committee,  7039 
Cryptographic  products,  temporary  export; 
reporiing  and  recordkeeping  requirements, 
6282 
Cuban  Liberty  and  Democratic  Solidarity 

(LIBERTAD)  Act;  implementation  guidelines. 
30655 
Diversity  immigrant  visa  program;  registration, 

2862 
Environmental  statements;  availability,  etc.: 
Eagle  Pass.  TX;  new  international  bridge,  20873 
Portal  Pipe  Line  Company;  pipeline  to  Canadian 
border.  24997 
Foreign  Assistance  Act;  determinations,  10056 
Gifts  to  Federal  employees  from  foreign 

governments;  listing,  24536 
International  airports;  ineffective  security 
measures: 
Hellcnikon  International  Airport.  Athens. 
Greece.  15554 
International  Atomic  Energy  Agency-U.S. 
Safeguards  Agreement;  interagency 
procedures  for  implementation,  7130 


International  Traffic  in  Arms  regulations;  statutory 

debarment.  29784 
Meetings: 
Eastern  Europe  and  the  Independent  States  of 
the  Former  Soviet  Union  Advisory 
Committee.  4705 
Fine  Arts  Committee.  9218 
Historical  Diplomatic  Documentation  Advisory 

Committee.  9002.  24998 
International  Communications  and  Information 

Policy  .Advisory  Committee,  11671 
International  Law  Advisory  Committee,  24850 
International  Telecommunications  Advisory 
Committee,  4705,  4809,  9218,  9740, 
10616.  16018,  18767,  1%54 
Overseas  Schools  Advisory  Council,  1254, 

22077 
Overseas  Security  Advisory  Council,  7571, 

27382 
Private  International  Law  Advisory  Committee, 

7571.7572,  22078 
Shipping  Coordinating  Committee,  1426,  1427. 
3519.  5596.  6407.  6678.  7039,  16516. 
18456,  19329,  21521.  24346,  24850 
U.S.  foreign  policy  economic  sanctions 
programs;  briefing,  29444 
Missile  technology  proliferation;  sanctions: 
Iranian  entities,  29785 
Korean  entities,  29785 
Organization,  ftinctions,  and  authority  delegations: 
Security  Assistance,  Science  and  Technology 
Under  Secretary,  et  al.;  Foreign  Assistance 
Actofl%l,  etc..  25727 
Passport  travel  restrictions,  U.S.: 
Iraq,  10839 
Lebanon,  80% 
Pipeline  facilities  on  U.S.  borders;  permit 
applications: 
Rio  Grande  Pipeline  Co.,  26945      . 
Presidential  permits: 

Eagle  Pass.  TX;  new  international  bridge,  20874 
Property  claims: 

Nicaragua,  5054 
Shrimp  trawl  fishing;  turtle  protection  guidelines; 
certifications,  17342.  24998 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  5606,  29583 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Substance  Abuse  and  Mi  nt  u  [ft  lith 
Services  .Administnuiou 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2838, 

4279,  10005,  18753 
Submission  for  OMB  review;  comment  request, 
16805,  17905,  24320,  29415,  31945,  31946 
Caring  for  Every  Child's  Mental  Health: 
Communities  Together  Campaign; 
cosponsorship  opportunity,  8633 
Federal  agency  urine  drug  testing;  certified 

laboratories  meeting  minimum  standards,  list, 
3723.  8635.  15074,  1%29.  28225 
Grant  and  cooperative  .igreement  awards: 
National  Association  of  State  Mental  Health 
Program  Directors.  25499 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  mental  health  services  block 
grants — 
Formula  and  methods  for  allocations 
determination,  30625 


Knowledge  development  and  application 

cooperative  agreements,  15810,  16927 
Knowledge  dissemination  conference  program, 

6018 
Mental  health  systems  change  evaluation; 

technical  assistance  center.  31541 
Substance  abuse  prevention  and  treatment  block 

grants — 
Formula  and  methods  for  allocations 
determination,  30625 
Substance  abuse  treatment  conference  program, 

6018 
Meetings: 

Drug  Testing  Advisory  Board,  7118,  22068 
Mental  Health  Services  Center  National 

Advisory  Council,  9189,  15266 
Substance  Abuse  and  Mental  Health  Services 

Administration  National  Advisory  Council, 

4675,9190 
Substance  Abuse  Prevention  Center  National 

Advisory  Council,  22068,  26919 
Substance  Abuse  Treatment  Center  National 

Advisory  Council,  3724 
Meetings;  advisory  committees: 
January,  1598 
May.  18155.  21475 
June,  26192,  28226,  29108 
July,  30916 

Surface  Mininc  Reclamation  and 

KntorciiiKiH  Office 

RULES 

Indian  lands  program: 

Abandoned  mine  land  reclamation  plan — 

Hopi  Tribe,  17833 

Navajo  Nation,  Hopi  and  Crow  Tribes,  6507 
Permanent  program  and  abandoned  mine  land 

reclamation  plan  submissions: 
Colorado,  6509,  26792.  32328 
Illinois.  26801,33799 
Indiana,  15378,  15891,  26443 
Maryland,  12027 
Missouri,  26445,  26454,  31610 
New  Mexico,  26825 
Ohio,  741! 
Oklahoma,  26461 
Texas,  15380,  30805 
Virginia,  26836 
West  Virginia.  6511 
Wyoming;  6537 

PROPOSED  RULES 

Federal  lands  program: 

State-Federal  cooperative  agreements  approval; 
Federal  regulatory  review,  15005 
Federal  regulatory  review: 

Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions.  20768, 
26477 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Arkansas.  19881 

Colorado,  8534 

Illinois.  14039 

Indiana,  1546,  1549.  1551.  15435 

Missouri.  2459.  14517 

Montana,  15910 

New  Mexico,  3625,  13117 

North  Dakota,  18100,  25425 

Ohio.  16731.29504,32382 

Oklahoma,  8536,  15435,  25426 

Pennsylvania,  7446.  10918 

Texas,  3628 

Utah.  11350 

Virginia,  10919,  19885.  29506.  3I07I 

West  Virginia.  17859 
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Wyoming.  20773 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10786, 
11429,  14579,  15830,  16113.  19957, 
31147,32460 
Submission-for  OMB  review;  comment  request. 
3730,  5408,  6022,  8642,  1 1061,  28232, 
32461 
Environmental  statements;  availability,  etc.: 
Fence  Lake  Mine.  NM  and  AZ.  17319 
FemLake.  TN,  2531 
Environmental  statements;  notice  of  intent: 

Bull  Mountains  Mines,  MT;  cancelled,  8074 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 
Ohio,  8074 

Surface  Transportation  Board 

RULES 

Contracts  and  exemptions: 
Railroad  contracts;  nonagricultural  transportation 
contracts  exemption  removed,  29036 
Discontinuance  of  bus  transportation  in  one  State; 

CFR  pan  removed.  17579 
Exemptions: 

Boxcar  traffic,  26846 
Practice  and  procedure: 
Class  111  rail  carriers;  class  exemption  for 

acquisition  or  operation  of  rail  lines,  32355 
■Rail  licensing  procedures — 

Rail  Passenger  Service  Act;  avoidable  losses 
determination;  CFR  pan  removed,  16066 
Rail  carriers: 
Connecting  track  and  rail  construction;  class 

exemptions,  29973 
Exempt  issuance  of  securities  and  assumption 
of  obligations;  CFR  part  removed,  7428 
Reasonably  expected  costs  and  joint  rates 
subject  to  surcharge  or  cancellation;  CFR 
parts  removed,  7427 
Kail  licensing  procedures: 
Train  or  ferry  discontinuance  or  change  of 
operation;  CFR  part  removed,  7427 
Recyclables;  CFR  parts  removed,  7426 
Tariffs  and  schedules: 
Anchorage,  AK;  Alaska  intermodal  motor/water 
traffic  service;  rate  increases  notification, 
30181 
Filing  requirements  for  government  shipments 

at  reduced  rates;  CFR  part  removed,  24722 
Owner-operator  food  transportation;  CfT?  parts 

removed,  21387 
Payment  of  discounts  by  motor  carriers  of 
property  to  nonpayer  of  freight  charges; 
rescission,  19859 
Publication,  posting  and  filing;  CFR  part 
removed,  7428 
Transfer  of  regulations  from  Interstate  Commerce 

Commission,  1842 
Uniform  system  of  records  of  property  changes 
for  railroad  companies;  CFR  part  removed, 
etc.,  9112 

PROPOSED  RULES 

Accounts,  records,  and  reports: 
Abandonment  applications,  revenue  and  cost 
data  for  years  prior  to  base  year  period; 
elimination — 
Discontinuance  of  proceeding,  1 1375 
Exemptions: 

Boxcar  traffic,  1 3 1 46 
ICC  Tennination  Act  of  1995: 
Rail  common  carriage  changes  of  rates  and 
other  service  terms;  disclosure  and 
publication,  9413 
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Inleriocicing  rail  officers  and  directors: 

authonzation.  22014 
Practice  and  procedure: 
Class  111  rail  earners;  class  exemption  for 

.acquisition  or  operation  of  rail  lines.  1 1802 
Licensing  and  related  services,  user  fiees,  15208 

QofTcctJon.  20877 
Pipikline  common  carriage  rates  and  service 
bains,  disclosure  and  advance  notice  of 
increase,  10526 
Rail  exempuon  revocation  proceedings; 
withdrawn.  11804 
Rail  earners: 
Carrier  rates  and  service  terms: 
Disclosure,  publicatiun.  and  notice  of  change 
of  rales  and  other  service  terms,  2 11 53 
Rail  licensing  procedures: 

Abandonment  and  discontinuance  of  rail  lines 
and  rail  transponatioo.  1 1 174 
Railroad  contracts: 
Specifled  rail  services  provision  under  specified 
rales  and  conditions,  13147.  17682 
Rate  procedures; 
Correction,  14735 

Rail  rate  reasonableness  and  exemption/ 
revocation  proceedings,  expedited 
procedures,  11799,  19236 
Semi  annual  agenda,  24094 
Tariffs  and  schedules: 

Motor  tariff  regulations;  review;  proceeding 

terminated.  19902 
Pipeline  common  carriage;  change  of  rates  and 
other  service  terms,  disclosure  and  notice, 
24474 
Tariff  indexes;  revisions,  9419 
Uniform  system  of  record  of  property  changes 
for  railroad  companies;  withdrawn,  9138 

NOTICES 

Committees,  establishment,  renewal,  termination, 
etc.: 
Railroad-Shipper  Transportation  Advisory 
Council;  membership,  2866 
Demurrage  collection  consideration,  antitrust 

immunity  withdrawal.  14200 
Environmental  statements,  availability,  etc.: 
Central  Railroad  Co.  of  Indiana  et  al..  13567 
Norfolk  &  Western  Railway.  Inc..  et  al.,  16821 
Ogeechee  Railway  Co.  et  al..  2570 
Envircnmenial  statements;  notice  of  intent: 
Kansas  City  Southern  Railway  Co.,  1814 
ICC  Termination  Act  of  1995;  implcmenution: 
Noncontiguous  domestic  trade  tariffs;  comment 
request.  5835 
Meetings.  Sunshine  Act,  17954,  26554,  32897 
Motor  earners: 
Fuel  cost-related  surcharge  implementation; 
petitions  to  allow  short-term  notices — 
American  Trucking  Associations,  Inc.,  et  al., 
18462,  27946 
Revenue  pooling  arrangement — 
Capitol  Bus  Co.  et  al..  3522 
Negotiated  Rates  Act  of  1 993;  motor  contract 

requirements;  policy  statement  vacated,  19974 
Rail  earners. 
Cost  of  capital;  railroad  industry's  annual  rate 

proceeding,  28638 
Cost  recovery  procedures — 

Adjustment  factor.  9224,  13227,  32898 
Stale  intrastate  rail  rale  authority — 

Alabama  et  al..  14849 
Waybill  data;  release  for  use,  13567 
Railroad  operation,  acquisition,  construction,  etc.: 
A&G  Railroad,  L.L.C.,  et  al.,  33579 
Alamo  Gulf  Coast  Railroad  Co.,  2572 
Angelina  &  Neches  River  Railroad  Co..  26554 
Arkansas-Oklahoma  Railroad  Co.,  9006 


BHP  Copper.  Inc.,  29794 

BHP  Nevada  Railroad  Co..  29794 

Boolhecl  Regional  Rail  Corp.  et  al.,  25739 

Buffalo  &  Pittsburgh  Railroad.  Inc.,  24854 

Burlington  Junction  Railway,  19330 

Burlington  Northern  Railroad  Co..  3963,  20550 

Camp  Lcjeune  Railroad  Co..  3523 

Capital  Metropolitan  Transportation  Authority  et 

al..  16282 
Central  New  England  Railroad.  Inc..  8709 
Central  Railroad  Co.  of  Indiana,  17952 
Chester  Valley  Railway.  Inc.,  15160 
Ciman-on  Valley  Railroad,  L.C.,  8324 
Oaussen,  H.  Peter,  et  al..  14200,  26248 
Columbia  &  Northern  Railway  Co.,  16027 
Consolidated  Rail  Corp..  30108,  32474 
Consolidated  Rail  Corp.  et  al..  6059 
Coopersville  &  Mame  Railway  Co.,  2551 1 
Corman,  Richani  J.,  2571,  32025 
CSX  Transportation,  Inc.,  4513.  21223,  26249, 

28924 
Dakota,  Minnesota  &  Eastern  Railroad  Corp., 

9519,  11939 
Dakota,  Missouri  Valley  &  Western  Railroad, 

Inc..  13567 
Durbano,  David  L.,  8325,  13567 
Durden.  K.  Earl.  33580 

Economic  Development  Rail  Corp.  et  al.,  13227 
Economic  Development  Rail  II  Corp.,  16528 
Elhs  &  Eastern  Co.,  9742 
Fort  Worth  &  Western  Railroad  Co.,  Inc.. 

28924 
Genesee  &  Wyoming.  Inc..  8104,  13568,  32025 
Grand  Trunk  Western  Railroad  Inc.,  1254 
Great  Western  Lines,  LLC,  27382 
Great  Western  Railway  of  Colorado,  LLC. 

27383 
Head,  Douglas  M..  et  al..  29165 
Huron  and  Eastern  Railway  Co.,  Inc.,  9520 
Illinois  &  Midland  Railroad.  Inc.,  8105 
Illinois  Central  Corp.  et  al.,  8105 
Indiana  &  Ohio  Rail  Passenger  Corp.,  19112, 

32026 
Jaxport  Railway,  3762 
K&E  Railway  Co..  30109 
Kansas  City  Southern  Railway  Co..  15562 
Lexington  &.  Ohio  Railroad  Co..  Inc.,  26250 
Livonia,  Avon  &  Lakeville  Railroad  Corp., 

9742,  25739 
Longhom  Railway  Co.,  17952 
Luxapalila  Valley  Railroad.  Inc.,  28638 
Minnesota  Commercial  Railway  Co.,  9006 
Missouri  Paciric  Railroad  Co.,  29447 
Naugatuck  Railroad  Co.,  Inc.,  2329 
Nebraska  Central  Railroad  Co.,  21532 
Neptune  Partners,  Ltd..  27383  . 
Nolan,  John  C.  15161 

Norfolk  &  Western  Railway  Co.,  28925.  29165 
Norfolk  &  Western  Railway  Co.  et  al..  1996 
Norfolk  Southern  Railway  Co.  et  al.,  25740 
North  Charleston  Terminal  Co.,  28639 
North  Coast  Railroad  Authority,  1 1469 
Northeast  Texas  Rural  Rail  Transportation 

District,  2570 
Northwestern  PaciHc  Railroad  Authority.  2501 1 
Notre  Capiul  Ventures  II,  LLC.  et  al..  13568 
Ormet  Railroad  Corp.,  25012 
Owensville  Terminal  Co..  Inc..  20550,  25012 
Peterson.  Russell  A.,  3762 
Pickens  Railway  Co..  19330 
Pioneer  Railcorp,  13228.  16028 
Pittsburg  &  Shawmut  Railroad,  Inc.,  20551, 

24854 
R.J.  Corman  Railroad  Co^Pennsylvania  Lines 

Inc..  2571.  32026 
RJ.  Corman  Railroad  CoVWestem  Ohio  Line, 

33580 


Rail  Link,  Inc.,  9520.  14372 
RailTex,  Inc.,  32027 
Rochelle  Railroad  Co.,  16029 
San  Joaquin  Valley  Railroad  Co.,  21223 
Sheffield  Station  Junction  Railway,  31222 
Soo  Line  Railroad  Co..  5439 
Talleyrand  Termmal  Railroad  Co.,  Inc.,  9521 
Tongue  River  Railroad  Co.,  17350 
Tul.sa-Sapulpa  Union  Railway  Co.,  L.L.C.,  2329 
Union  Pacific  Corp.  et  al.,  16529 
Union  Pacific  Railroad  Co..  27383 
Warren  &  Tmmbull  Railroad  Co.,  27128 
Wisconsin  &  Southern  Railroad  Co..  17751 
Wisconsin  Central  Ltd.  et  al.,  3963 
Railroad  services  abandonment: 
Ashley,  Drew  &  Northern  Railway  Co.,  18191 
Bangor  &  Aroostook  Railroad  Co..  31606, 

31607 
Bay  Line  Railroad,  L.L.C.,  24349 
Burlington  Northern  Railroad  Co..  7850,  16029, 

16030,  17350,  17953,24349 
Central  Kansas  Railway,  Limited  Liability  Co., 

9743,  10428 
Central  of  Georgia  Railway  Co..  16031 
Central  Railroad  Co.  of  Indiana,  9743 
Central  Railroad  Co.  of  Indianapolis,  24350 
Consolidated  Rail  Corp.,  6410,  9521.  17751. 

18772,  29165,  31607,  31608.  33795 
Council  Bluffs  Railway,  26554 
CSX  Transportation,  Inc.,  1427.  11679.  12133, 

16529,  16667,  25013.  25740,  29166, 

32027,  32474 
Delaware-Lackawanna  Railroad  Co..  Inc.,  4706 
Fox  Valley  &  Western  Ltd.,  16666 
Georgia  &  Florida  Railroad  Co.,  Inc..  13569 
Georgia  Southern  et  al.,  1995 
Illinois  Central  Railroad  Co.,  19% 
J.P.  Rail  Inc.  etal.,  14850 
Jacksonville  Port  Authority,  17953 
Missouri  Pacific  Railroad  Co..  2330.  31222 
Missouri  Pacific  Railroad  Co.  et  al.,  2572 
MNVA  Railroad,  Inc.,  4513 
Norfolk  &  Western  Railway  Co.,  15336 
Norfolk  Southern  Railway  Co.,  30667 
Ogeechee  Railway  Co.  et  al.,  1994 
Paducah  &  Louisville  Railway,  Inc.,  15337 
San  Joaquin  Valley  Railroad  Co.,  4707 
Soo  Line  Railroad  Co..  13570,  20326 
Southeastern  International  Corp.,  32474 
Union  Pacific  Railroad  Co.,  3081,  3523.  1 1680. 

14200 
Western  Kentucky  Railway,  Li.C.  33581, 

28925 

Technology  Administration 

NOTICES 

Meetings: 
Metric  Policy  Interagency  Council  and 
Commerce  Department;  metric  town 
meeting,  16759 
National  Medal  of  Technology  Nomination 
Evaluation  Committee,  17689 
Modular  construction  products  acquisition;  metric- 
usage  requirements;  Federal  agency 
implementation  policy  statement,  24761 

Tennessee  Valley  Authority 

RULES 

Conflict  of  interests,  201 17 
Privacy  Act;  implementation,  2111 
Property  management: 

l*rohibition  of  Cigarette  Sales  to  Minors  in 

Federal  Buildings  and  Lands  Act; 

implementation,  61 10 

PROPOSED  RULES 

Semi-annual  agenda,  23896 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9740, 
33571 
Environmental  slatomenis;  availability,  etc.: 
Chickamauga  Dam,  TN;  navigation  lock  project, 

25727 
Energy  Vision  2020  integrated  re.source  plan, 
7572 
Environmental  statements;  notice  of  intent: 

Bellcfontc  Nuclear  Power  Plant,  AL;  conversion 
to  fossil-fueled  power  plant,  18767 
Meetings,  Sunshine  Act,  641 1.  17747,  22078, 
25729.  30656 


Textile  Agreements  Imfii- 
Committee 


fit. 


UMI 
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See  Committee  for  the  ImplemenUition  of  Textile 
Agreements 

Thrift  Depositor  Protection  Oversight 
Board 

PROPOSED  RULES 

Semi-annual  agenda.  24104 

Thrift  Supervision  Office 

RULES 

Community  Reinvestment  Act  regulations.  21362 
Practice  and  procedure: 

Uniform  and  local  rules,  20350 
Privacy  Act;  implementation.  386 
Savings  associations: 

Lending  limits;  loans  to  one  borrower; 
correction.  575 
Savings  associations  and  service  associations: 

Suspicious  activity  uniform  reporting  form,  etc., 
6100 

PROPOSED  RULES 

Conflicts  of  interest,  corporate  opportunity,  and 

hazard  insurance,  30190 
Corporate  governance  and  policy  statements; 

Federal  regulatory  review,  32713 
Federal  regulatory  review; 

Lending  and  investment,  1 162 
Savings  associations: 

Subsidiaries  and  equity  investments;  Federal 
regulatory  review,  29976 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3524, 

16669.  19114.  29584 
Submission  for  OMB  review;  comment  request, 

2573,  19114,  19114 
Applications,  hearings,  determinations,  etc.: 
Algiers  Homestead  Association,  25741 
American  Savings,  F.S.B..  6686 
Buffalo  Federal  Savings  &  Loan  Association, 

4518 
Catskill  Savings  Bank,  5835 
Citizens  Loan  &  Savings  Co..  2574 
Citizens  Savings  Bank.  F.S.B..  13229 
City  National  Savings  Bank,  F.S.B.,  16668 
Commonwealth,  M.H.C.,  5836 
Community  Federal.  M.H.C.,  2573 
Dime  Savings  Bank  of  Williamsburgh,  25741 
Fidelity  Federal.  M.H.C.,  2574 
First  Federal  Bank  of  Arkansas,  FA,  13229 
First  Federal  Savings  &  Loan  Association  of 

Bloomington,  17957 
First  Federal  Savings  &  Loan  Association  of 

Herrin,  14208 
First  Federal  Savings  &  Loan  Association  of 

Ironton,  17957 

FEDERAL  REGISTER  INDEX,  Januai^-  I   ■ 


First  Federal  Savings  Bank  of  Dover,  4518 

First  Lancaster  F.S.B..  17957 

Great  American  Federal  Savings  &  Loan 

Association.  5836 
Home  Federal  Savings  &  Loan  Association  of 

Fayelteville,  2573 
Jacksonville  Federal  M.H.C.,  6686 
Kenwood  Federal  M.H.C.,  24531 
Lawrenceville  Federal  Savings  &  Loan 

Association,  4518 
Lexington  Building  &  Loan  Association,  F.A., 

14208 
North  Ceno^l  Bancshares,  M.H.C.,  5836 
Ocean  F.S.B..  25741 
Patapsco  Federal  Savings  &  Loan  Association, 

2573 
Peoples  Federal  Savings  &  Loan  Association 

of  Massillon.  19333 
Pomona  First  Federal  Savings  &  Loan 

Association.  5836 
Prestige  Bank,  a  Federal  Savings  Bank,  19333 
Provident  Savings  Bank,  F.S.B.,  16668 
South  Bergen  Savings  Bank,  4518 
Washington  F.S.B..  2574 
Wayne  Savings  Bank,  F.S.B.,  19333 
Yonkcrs  Savings  &  Loan  Association,  FA,  6687 

Toxic  Substances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of 
I  r.itcd  States 

RULES 

Sugar  and  specialty  sugar  imports;  tariff-rate  quota 
implementation,  26783 

PROPOSED  RULES 

Uruguay  Round  Agreement  Act  (URAA): 
Tariff-rate  quota  amount  determinations — 
Leaf  tobacco,  6333,  28522 

NOTICES 

Caribbean  Basin  Economic  Recovery  Act; 
beneficiary  countries  status;  report  to 
Congress,  30927 
Colombia: 
Banana  exports  to  European  Union;  policies  and 
practices,  1788 
Costa  Rica: 

Banana  exports  to  European  Union;  policies  and 
practices,  1789 
European  Community; 

Banana  regime,  18450 
Foreign  government  discrimination  against  U.S. 
products  and  services  in  procurement 
practices;  information  request,  5044 
Generalized  System  of  Preferences; 
Pakistan;  internationally  recognized  worker 
rights,  30646 
Intellectual  property  rights  protection,  countries 
denying;  policies  and  practices; 
China.  25000,  33147 
Pakistan,  19971 
Portugal.  19970 

Priority  foreign  countries;  identification,  1413, 
19969 
Japan: 

Photographic  film  and  paper  access  barriers; 
determination,  30929 
Meetings: 
Agricultural  Policy  Advisory  Committee  for 

Trade  et  al.,  8081 
Industry  Policy  and  Sector/Functional  Advisory 
Committee,  25720 

)vsi6 


Investinent  and  Services  Policy  Advisory 

Committee,  29444 
Trade  and  Environment  Policy  Advisory 

Committee,  15554,  27938 
Trade  Policy  and  Negotiations  Advisory 

Committee,  1790 
United  States — Pacific  Trade  and  Investment 

Policy  Commission,  16277.  20310,  28258, 

31993 
Priority  practices  identification;  comnKnl  request, 

29444 
Tariff-rate  quota  amount  determinations; 

Raw  cane  sugar.  8691.  15859 
Turkey; 
U.S.  films;  box  office  revenues,  discriminatory 

tax  imposition;  Section  302  investigation, 

30646,  32883 
Unfair  trade  practices,  petitions,  etc.: 
Canada;  discriminatory  communications 

practices,  5603 
Canada;  discriminatory  practices  affecting 

imported  periodicals.  11067 
Japan;  sodium  azide  from  Japan;  third-country 

investigation  request,  33148 
United  States-Canada  Free  Trade  Agreement; 
Canadian  softwood  lumber  exports,  28626 
World  Trade  Organization: 
Albania;  accession,  24999 
Armenia;  accession,  24999 
Croatia;  accession,  24999 
Meat  from  animals  treated  with  certain 

hormones,  European  ban  on  import;  dispute 

settlement  proceeding;  comment  request. 

33149 
Saudi  Arabia;  accession,  24999 
Singapore;  accession,  1 1 233 
Ukraine;  accession.  24999 
Underwear,  cotton  and  man-made  fiber,  from 

Costa  Rica;  dispute  settlement  proceedings, 

12129 
Woven  wool  shirts  and  blouses  from  India; 

dispute  settlement  proceedings,  24516 

Transportation  Department 

See  Coast  Guard 

See  Commercial  Space  Transportation  Office 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  development 

Corporation 
See  Surface  Transportation  Board 

RULES 

Acquisition  regulations; 
Commercial  training  services,  391 
Incorporation  by  reference;  guidance  adherence, 
273 
Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Transportation  for  individuals  with 
disabilities,  25409,  26467 
Economic  and  procedural  regulations: 
Aircraft  accident  liability  insurance; 

terminations,  suspensions,  and  reductions 
of  service;  Federal  regulatory  reform. 
19164 
Federal  regulatory  reform: 

Audits  of  state  and  local  governments  (A- 1 28); 

CFR  pan  removed,  21386 
Civil  Aeronautics  Board,  public  meetings. 

release  of  internal  staff  memoranda,  1 7565 
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1  raiiip<jrtation 

Equal  Access  to  Justice  Act;  impleiiieniatKn; 

CFR  part  removed.  29284 
General  policy  sutements;  redundant  provisions 

removed,  29645 
Interlocking  relationships  between  air  earner 
and  person  cooirolling  another  air  earner, 
policy  sutement  removed,  29646 
Medals  of  Honor,  clanficatioo,  17578 
Naiional  security  information;  CFR  part 

removed.  17564 
OfTicial  seal  uses;  duplicative  regulations 
removes.  17577 
Great  Lakes  pilouge  rale  methodotogy,  21081 
Organization,  functions,  and  authority  delegations: 
Commandant,  United  Sutes  Coast  Guaid.  3331 
Staff  assignments  and  review  of  action  under 
assignments:  Federal  regulatory  reform, 
19166 
Urban  Mass  Transportation  Admrnistration; 
stamtory  name  change,  32354 
Procedural  regulations: 
Electronic  docket  system  transition;  paper-based 
to  optical  "imaging",  9282 
Rulemakmg  proceedings,  policy  statement,  29018 
Tariffs 

International  airiinc  passenger  fares,  electronic 
filing.  18070 
PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 

Detectable  warnings  at  curb  ramps,  hazardous 
vehKular  areas,  and  reflecting  pools, 
16232,  16234 
Aviation  economic  regulations: 
Large  certificated  air  carriers,  passenger  origin- 
destination  survey  reports,  32375 
Commercial  Motor  Vehicles  Drivers  License  and 
Dnvers  Physical  Qualifications  Programs 
Negotiated  Rulemaking  Committee: 
Intent  to  establish,  18713 
Economic  regulations: 

Airline  oversales  signs;  Federal  regulatory 
review,  27818 
Freedom  of  Information  Act;  implemenution, 

3.3075 
Implemenution  of  Equal  Access  to  Justice  Act 
in  Agency  proceedmgs: 
Federal  regulatory  review.  28831 
Large  air  carriers;  international  data  submissions; 

changes,  5963 
Omnibus  Transportation  Employee  Testing  Act  of 
1991 
Drug  and  alcohol  testing  requirements  for 
forrign-based  dnvers  operating  in  U.S.; 
participation  by  Canadian  and  Mexican 
laboratories,  13809 
Substance  abuse  professional;  definition 
amendment,  9969 
Passenger  manifest  information  collection 

regulation  for  iniemational  flights;  meeting, 
10706 
Privacy  Act;  implementation 

Federal  regulatory  review,  29522 
Semi-annual  agenda.  23298 
Tariffs,  etc.: 
Ticketless  air  travel;  passenger  notices,  1309 

NOnCF^ 

Agency  information  collection  activities: 
Proposed  collection,  comment  request.  5830. 

6056.8096.  25261,  25932 
Submission  for  OMB  review;  comment  request. 
6678.  11671,  11680,  14363,  19654,21521, 
27125,  29785 
Airport  rates  and  charges;  policy  statement,  31994 
Aviation  proceedings: 

Agreements  filed,  weekly  receipts.  213,  570, 
1815.  3071.  3961,  5054,  6679.  7299.  8096. 


9516,  10840,  11673,  16019,  16517.  17936, 
18769,  19972,  22079.  25010.  26245, 
28632,  29163,  32472 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications,  214,  571.  1814,  3071.  3961. 
5055.  5596.  6679.  7299.  8097,  9516. 
10840.  16019,  16517.  179.37.  18769, 
19972,  22079,  25010.  26245,  28632.  29163 
Hearings,  etc. — 
AlphaJet  International.  Inc..  6680 
BalUa  Air  Lines.  Inc..  2568 
Canadian  and  Mexican  specialty  air  service 

operators,  3071 
Falcon  Air  Express.  Inc..  7132 
Florida  West  International  Airways.  Inc.. 

.30105 
Jet  Aspen.  Inc..  2327 
Panagro  Airways,  Inc.,  30276 
Premeir  Airiines,  10840 
Sky  Trek  International  Airlines.  Inc.,  28255 
Sun  Pacific  International,  Inc.,  7040 
Sunworkl  Iniemational  Airlines,  Inc.,  9003 
Committees;  establishment,  renewal,  tcrmuiauon, 
etc.: 
Commercial  Space  Transportation  Advisory 
Board.  31209 
Freight  transportatioo  accross  all  modes;  policy, 

14587 
Intermodal  Surface  Transporution  Efficiency  Act; 
reauthorization  policy  statement  and 
principles.  .K)276 
International  cargo  rale  flexibility  level: 
Standard  foreign  fare  level — 

Index  adjustment  factors,  5596,  15154,  33163 
Meetings: 
NAFTA  Land  Transportation  Standards 
Subcommittee  and  Transportation 
Consultative  Group,  annual  plenary 
session.  19654 
Partnership  Council.  .1962 
Transporution  Statistics  Advisory  CouiKil.  9218 
Motor  carnage  limiutions  of  liability  study;  public 

meetings.  6056 
National  emergency: 

Cuba;  anchorage  and  movement  of  vessels, 
foreign  or  domestic,  in  U.S.  territorial  sea; 
emergency  regulations.  9219 
Noncontiguous  domestic  mantime  trades, 
competition;  comment  request,  6057 
Privacy  Act: 

Systems  of  records,  33164 
Secretarial  determinations: 

Hellenikon  International  Airport.  Athens, 

Greece;  notification  of  ineffective  security 
measures,  13917.  25729 
Ninoy  Aquino  International  Airport,  Manila, 
Philippines;  notificalion  of  effective 
secunty  measures,  9219 
Transportation  Marketplace  Conference  and 

Seminars;  proposal  request,  214 
Tnmsportation  Secretary's  Community  Partnership 

Awards;  nominations  request,  6882 
Truck  size  and  weight  shidy;  analytical  framework 
and  oulTra,:h  plan,  18458 

Travel  and  Tourism  Administration 

RULES 

Agency  termination;  CFR  chapter  removed,  .30509 

Treasury  Department 

See  Akohol,  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comptroller  of  the  Currency 


See  Customs  Service 

See  Engraving  and  Printing  Bureau 

See  Fiscal  Service 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 

See  Public  Debt  Bureau 

See  Secret  Service 

See  Thrift  Supervision  Office 

RULES 

Bank  Secrecy  Act: 
Suspicious  transactions;  reporting  requirement, 
4326 
Correction,  14248,  18250 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Casinos  and  other  gaming  establishments 

operated  on  Indian  lands,  7054 
Exemptions  from  currency  transaction 

reporting,  18204 
Funds  transfers  and  transmittals  (wire 
transfers);  reconJkeeping  by  financial 
instimtions;  correction,  14382,  18250 
Tobacco  products;  sale  and  distribution  restriction, 

25396 
PROPOSED  RULES 

Government  Sccuribes  Act  of  1986;  large  position 
rules  financial  responsibility  and  reporting 
and  recordkeeping  requirements  amendments, 
4944 
Semi-annual  agenda.  23468 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection,  comment  request,  4516, 
4517,5061.7851.  11234.  18192,30281 
Submission  for  OMB  review;  comment  request. 
1997,  5061,  5440,  7153,  7575.  9006.  9007, 
11235.  14201.  16162-16164,  16284,  16285. 
16530.  16531,  17954,  17955.  18772, 
18774,  21224,  25013,  25014,  26251, 
26252,  28256,  28257  28925.  28926. 
30282-30284.  32028,  337%,  33796 
Bank  Secrecy  Act  application  to  Tribal  casinos, 

compliaiKe;  conference,  7057 
Bonds,  Treasury: 

Redemption  calls;  8  percent  bonds,  16668 
Boycotts,  international: 
Countries  requiring  cooperation;  list,  4514, 
15563 
Committees;  establishment,  renewal,  termination, 
etc.: 
Customs  Service  Commercial  Operations 

Advisory  Committee.  28927 
U.S.  Community  Adjustment  and  Investment 
Program  Advisory  Committee.  3964 
Currency  and  foreign  u^an&actions;  financial 
reporting  and  recordkeeping  requirements: 
Entities  exempt  from  currency  transaction 
reporting;  list.  18212 
Meetings: 
Community  Adjustment  and  Investment 
Program  Advisory  Committee,  18463. 
31608 
Customs  Service  Commercial  Operations 

Advisory  Committee,  76,  18775 
Debt  Management  Advisory  Committee,  572. 

14850 
National  Center  for  State.  Local,  and 

Iniemauonal  I  jw  Enforcement  Training 
Advisory  Committee. 
Organization,  functions,  and  authority  delegations: 
American  Indian  Arts  Institute;  Assistant 
Secretary  for  Management  &  CFO. 
Inspector  General  Office  et  al..  21533 
Assistant  Secretary  (Financial  Institutions), 
14595 


Assistant  Secretary  (Financial  Markets),  10841 
Bureau  heads  et  al.;  affixing  Seal  of  the 

Department  of  Treasurys,  14373 
Deputy  Assistant  Secretary  (Law  Enforcement), 

5441 
Director,  Equal  Opportunity  Program  Office, 

6293 
Director,  Tax  Advisory  Program  for  Central  and 

Eastern  Europe  and  Former  Soviet  Union, 

etal.,  31223 
Personnel  Security  Program;  Assistant  Secretary 

for  Management  &  CFO,  21534 
Privacy  Act: 
Computer  matching  programs,  7041 
Systems  of  records,  9008,  1 1939     . 
Senior  Executive  Service: 

Legal  Division  Performance  Review  Board; 

membership,  25270 

Truman,  Harry  S.,  Sch"I arship 
Foundation 

See  Harry  S.  Truman  Scholarship  Foundation 

Uniformed  Services  Linvtrsitv  of  iiu 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act   14767 

United  States  Ennchniciu 
Corporation 

NOTICES 

Meetings;  Sunshine  Act,  574,  5443,  9744,  21538, 
28929 

United  States  Into!  JM.iiuH:   \af!K\ 

RULES 

Exchange  visitor  program: 

Au  pair  programs;  oversight  and  administration, 

8215 
Program  extension  procedures  for  designated 
sponsors;  extension  requests,  etc.,  15372, 
29285 
Partial  stay,  20437 
Summer  travel/work  programs,  13760 

PROPOSED  RULES 

Semi-annual  agenda,  23898 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7580, 

7581.  15866 
Submission  for  OMB  review;  comment  request, 

1999,2000,  19115,  29167 
Art  objects;  importation  for  exhibition: 
Africa:  The  Art  of  a  Continent,  20555 
Agayuliyararput  (Our  Way  of  Making  Prayer): 

The  Living  Tradition  of  Yup"lk  Masks, 

8107 
Enamels  of  Limoges,  2867 
In  the  Light  of  Italy:  Corot  and  Early  Plein- 

Air  Painting,  19116 
Jan  Steen:  Painter  and  Storyteller,  10618 
Marc  Chagall  (1907-1917),  8108       ' 
Masterpieces  from  the  Palazzo  Dona  Pampbilj, 

Rome,  255 1 1 
Olmec  Art  of  Ancient  Mexico,  20875 
Picasso  and  Potraiture:  Representation  and 

Transformation,  8108 
Rings:  Five  Passions  in  World  Art,  24855 
Sacred  Realm:  The  Emergence  of  the 

Synagogue  in  the  Ancient  World,  3964, 

8108 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bosnia;  media  and  parliamentary  in-country  and 

U.S.  training  programs,  1%55,  24855 


Edmund  S.  Muskie  fellowship  program,  18465 
Hubert  H.  Humphrey  fellowship  program, 

.30109 
International  educational  and  cultural 
activities — 
Discretionary  program.  33582 
Newly  independent  states  (NIS)  secondary 
«  school  initiatives- 

Inbound  academic  year  placement,  16164 
Newly  independent  states — 
Humanities  and  social  sciences  curriculum 
consultants  exchange  program.  16969 
Regional  humanities  and  social  sciences 
scholar  exchange  program,  1  %58 
North  African,  Middle  Eastern  and  South  Asian 
foreign  language  training,  area  studies  and 
research;  U.S.  graduate  students  and 
postdoctoral  scholars.  16971 
Russian  civic  education;  curriculum 

development  and  teacher  training,  2574 
■  Summer  institute  for  study  of  U.S.^ 
International  politics;  Russian  university 

educators,  2576 
Political  science;  Russian  social  scientists, 
2330 
Ukraine  and  Moldova;  hands-on  training  in 
American  business  and  legal  and  public 
sector  environments,  1 3920 
Lisbon  Expo  '98;  U.S.  Pavilion  design. 

fabrication,  and  operation,  18775 
Meetings: 
Cuba  Broadcasting  Advisory  Board,  18649 
Cultural  Property  Advisory  Committee,  6687 
Public  Diplomacy,  U.S.  Advisory  Commission, 
2579.  3525.  6294,  16670,  30938 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Peaceful  resolution  of  international  conflict, 
projects  to  promote,  3 1 224 
Meetings;  Sunshine  Act,  1438,  10845,  19975 

Ltiited  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  79,  7037,  10835,  20306 

L'i)itid  Slates — Pacific  Trade  and 
hnistnurit  Policy  Commission 

N011LL.S 

Meetings,  16277,  20310,  28258,  31993 

Utah  ReclaiiKiriitn  Mitigation  and 
Conservation  Commission 

RULES 

National  Environmental  Policy  Act; 

implementation,  16719 
Operating  procedures: 

Organi/jtional  structure  and  functions,  13450 

PROPOSED  RULES 

National  Environmental  Policy  Act; 

implementation.  2219 
NOTICES 

Environmental  statements;  availability,  etc.: 
Prove  River  restoration  project,  301 1 1 
Utah  Lake  Wetland  Preserve,  27385 
Establishment,  481 1 
Five-year  plan;  Central  Utah  project,  etc., 
construction  impact';:  guidance,  11681 

Veterans  Affairs  iKpartment 

RULES 

Acquisition  regulations: 
Assistant  Secretary  for  Management  et  al.,  1526 
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Veterans 

Duplicative  provisions  elimination,  etc.,  20491 
Loan  guaranty — 
Management  brokers  blanket  advance 

authority  increase  and  property  holders' 
emergency  repair  threshold  increase, 
20493 
Nomenclature  changes,  etc.,  1 1585 
Adjudication;  pensions;  compensation, 
dependency,  etc.: 
National  Service  Life  Insurance  (NSLI); 
obsolete  provisions  removed,  29289 
Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Active  duty  periods  for  eligibility  determination; 

correction,  11731 
Brownsville  Incident;  lump-sum  payment 

provision  removed,  1 1 309 
Disability  or  death  resulting  fix>m 

hospitalization,  treatment,  examination,  or 
vocational  rehabilitation;  compensation, 
25787 
Examinations;  use  when  medical  evidence  not 

adequate  for  rating  purposes,  13424 
Servicemen's  group  life  insurance  and  veteran's 
group  life  insurance — 
Regulatory  clarification,  20134 
Technical  amendments,  etc.,  20726 
Vicious  habits;  references  removed.  20438 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Single  member  and  panel  decisions, 
reconsiderations,  etc..  20447 
Board  of  Veteran's  Appeals;  unnecessary 

provisions  elimination,  29027 
Conflict  of  interests.  1 1 308 
Disabilities  rating  schedule: 
Endocrine  system,  20440 
Fibromyalgia,  20438 
Freedom  of  Information  Act: 

Information  law;  technical  amendments,  29023 
Inventions  developed  by  employees,  2%57 
Investigation  provisions  removal,  29023 
Life  Insurance,  United  States  Government 
(USGLI)  rules  of  practice: 
Obsolete  provisions  removal,  29024 
Loan  guaranty: 

Discount  points  fmanced  in  coimection  with 
interest  rate  reduction  refinancing  loans; 
limitation,  7414 
Veterans  Home  Loan  Program — 
Miscellaneous  amendments,  28057 
Medical  benefits: 
Health  professional  scholarship  program; 
repayment  formula  correction,  24236 
Miscellaneous  amendments,  21964 
Medical  regulations: 

Autopsies;  death  from  crime  at  VA  facility, 
29293 
National  cemeteries: 

Burial  eligibility,  etc.,  27281 
Organization,  fiinctions,  and  authority  delegations: 
General  Counsel  et  al.;  discrimination  complaint 

final  decision,  26107 
Miscellaneous  amendments,  20438 
Recruitment  advertising;  competitive  and 

excepted  service  positions,  20133 
Regional  Counsel  Offices;  jurisdictions  and 

addresses,  7215 
Regional  Counsels;  tort  claims  and  debt 
collection,  27783 
Practice  and  procedure: 

Rulemaking  notice-and-comment  provisions, 
11309 
Correction,  14596 
Privacy  Act:  . 

Information  law;  technical  amendments,  29023 
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SoWiers'  and  Sailors'  Civil  Relief,  obsolcle 

provisions  deletHxi,  29025 
VA  publicabons.  gender-neutral  language 

conronnance,  27282 
Veterans  mortgage  life  insurance,  29027 
Vocational  rehahiliiation  and  education: 
Educational  assistance,  technical  amendments. 

20727 
Veterans  education — 
Educational  assistance  test  program;  rales 

payable  increase.  28753 
Eligibility  requirements,  rates  of  payment, 
training  time  measurement,  course 
approval,  etc..  6780 
Federal  regulatory  reform.  26107.  29449 
Graduate  students  in  undergraduate  courses. 

enrollment  measurement.  28755 
Montgomery  GI  Bill-Active  Duty;  rates 

payable  increase.  15190.  24237 
Post-Vietnam  era  veterans'  educational 

assistance  program;  flight  training,  etc., 
1525.7217.  29028 
Reservists  educauoo  and  Montgomery  GI 
Bill-Selected  Reserve;  educational 
assistance  awards  commencing  dales, 
11310.  29297.29481 
Veterans'  and  survivors'  and  dependents 
education  assistance  programs; 
clanfication.  etc..  29294 
Veterans'  Benefits  Improvement  Act  and 
post-Viemam  era  veterans'  educational 
assistance  program,  implementation. 
1525 

PROPOSED  RULES 

Adjudication,  pensions,  compensation, 
dependency,  etc.: 
ktaniage  dissolution,  birth  of  child;  death  of 
family  member;  evidence  requirements, 
24910 
Medical  benefits: 

Alcohol  and  drug  dependence  disorden  contract 
care;  eligibility  criteria.  25428 
Practice  and  procedure: 

Disinterments  in  nabonal  cemeteries — 
Immediate  family  member  definition; 
revision.  .31479 
Semi-anntial  agenda.  23572 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Graduate  students  in  undergraduate  courses; 
enrolhnent  mcasuicmenl.  5357 

NOTICES 

Advisory  committees,  annual  rcfiorts;  availability. 

9224 
Agency  information  collection  activities: 
Proposed  collection,  comment  request,  3087. 
6893.  7581,  9224,  10061-10063,  10619. 
13570.  13571.  16167.  16168.  17351. 
17352.  18776-18778.  27385-27388 
Submission  for  OMB  review;  comment  request. 
7154.  11681.  13571,  13572.27946 
Committees,  establishment,  renewal,  termination, 
etc. 
Residency  Realignment  Review  Committee. 

11469 
Stnictural  Safety  of  Facilities  Advisory 
Committee.  25512 


Cost-of-living  adjustments- 
Compensation  and  dependency  and  idemnity 

compensation  (DIC)  programs.  58.36 
Disaplinary  Appeals  Board  Panel,  roster  of 

employees;  availability,  12134 
Grants  md  cooperative  agreements;  availability, 
etc. 
Homeless  providers  grant  and  per  diem 

program.  10619 
Legal  interpretations.  General  Counsel-precedent 
opinions: 
Veterans'  benefits  under  VA  administered  laws; 

summary,  10063 
Loan  guaranty 

Percentage  to  determine  net  value.  7046 
Medical  care  reimbursement  rates  (FY  1996),  4812 
Meetings: 
Cemeteries  and  Memonals  Advisory 

Committee,  20875 
Education  Advisory  Committee,  27129 
Fanner  Prisoners  of  War  Advisory  Committee, 

18778 
Geriatrics  and  Gerontology  Advisory 

Committee.  26952 
Human  Radiation  Interagency  Working  Group. 

7302 
Medical  Research  Service  Cooperative  Studies 

Evaluation  Committee.  14209 
Medical  Research  Service  Merit  Review 

Committee.  10620.  24855 
Minonty  Veterans  Advisory  Committee.  5837, 

8325,  .30669 
Persian  Gulf  Expert  Scientific  Committee, 

20555 
Prosthetics  and  Special- Disabilities  Programs 

Advisory  Committee.  7302 
Rehabilitation  Advisory  Committee,  33174 
Rehabilitation  Research  and  Development 

Service  Scientific  Ment  Review  Board. 

1665.  8325 
Research  Realignment  Advisory  Committee. 

7302.  17353 
Residency  Realignment  Review  Committee. 

7582.  13572 
Scientific  Review  Board  for  Health  Services 

Research  and  Development  Service.  25512 
Special  Medical  Advisory  Group.  IT353 
Veterans'  Oaims  Adjudication  Commission. 

4519.  17353 
Vietnam  and  Other  War  Veterans  Readjustment 

Advisory  Committee.  14374 
Voluntary  Service  National  Advisory 

Committee.  5441 
Wage  Committee.  1666.  8326.  30938 
Privacy  Act: 

Systems  of  records.  3525.  14853 
Real  property;  enhanced- use  leases: 

Big  Spring.  TX  Veterans  Affairs  Medical 

Center,  1666 
Indianapolis.  IN.  Richard  L.  Roudebush 

Veterans  Affairs  Medical  Center.  953 1 
Reno,  NV  Veterans  Affairs  Medical  Center, 

child  development  center.  301 1 1 


Veterans  Employment  and  Training, 
OfTice  of  Assistant  Secretary 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  veterans  employment  and  training 

program.  10807.  17734 
Job  Training  Partnership  Act — 
Employment  and  training  programs.  16574 
Meetings 
Veterans'  Employment  and  Training  Advisory 
Committee.  21504 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Child  and  adult  victims  of  sexual  assault  and 
abuse  services;  training  and  technical 
assistance  project  (FY  1996).  7277 

Wage  and  Hour  Division 

RULES 

Migrant  and  seasonal  agricultural  worter 
protection: 
Workers'  compensation  information  disclosure 
and  transportation  liability  insurance 
requirements.  24858 
Organization,  fiinctions.  and  authority  delegations: 
Administrative  Review  Board;  establishment 
and  review  procedures.  19982 

PROPOSED  RULES 

McNamara-O'Hara  Service  Contract  Act: 
Federal  service  contracts;  labor  standards; 
mmimum  health  and  welfare  benefits 
requirements,  19770 
Migrant  and  sea.sonal  agricultural  worker 
protection. 
Employ,  independent  contractor  and  joint 

employment,  definitions;  Federal  regulatory 
review,  14035 
Workers'  compensation  information  disclosuic 
and  transportation  liability  insurance 
requirements,  1091 1 

Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Sierra  Nevada  Region  2(X)4  power  marketing 
program.  26174 
National  Defense  Authorization  Act: 

Central  VaHey  Project.  CA;  17.0  megawatts  for 
FY  1994;  availability.  2503 
Post- 2000  resource  pool  allocation  procedures; 
Pick-Sloan  Missouri  Basin  program.  Eastern 
Division;  proposed  power  allocation 
procedures,  etc..  2817.9449.  28574 
Power  rate  adjustments: 

Boulder  Canyon  Project.  AZ  and  NV.  25664 
Pacific  Nonhwest-Pacific  Southwest  Intertie 
Project.  655,  4650 
Purchase  concept;  power  purchase  from  non- 

hydropower  renewable  resource  producers  on 
project-by-project  basis,  16480.  19274.  24789 
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Specialized  ircaimeni  services  program; 
designatiuns — 
Liver  Iransplantaiion;  Wilford  Hall  Medical 
Center,  etc..  29359 
Cofflmiiiees,  esiablishmeni,  renewal,  terminaiion, 
etc.: 
Marshall  Center  Board  of  Visitors.  13853 
Couru-Manial  Manual.  15044.  18123 
Environmental  statements,  availability,  etc.: 
.Naval  Air  Station  Alameda  et  al.,  CA;  disposal 
and  reuse,  6817 
Environmental  statements;  notice  of  intent: 
East  Coast  shallow  water  training  range; 

construction  and  operation.  22028 
Naval  Training  Center,  San  Diego,  CA,  disposal 
and  reuse.  22027 
Federal  Acquisition  Regulation  (FAR): 
AgciKy  information  collection  activities — 
Proposed  collection,  comment  request.  3375, 

3676-3678,  14745,  14746 
Submission  for  OMB  review;  comment 

request,  1897,  18988,  2496,  3374,  3679, 
3680,3911,3912.4419,5753,9983. 
15053-15056,  15470.  15471,  16241. 
16242,  26892,  31090,  32775-32777 
Federal  Acquisition  Streamlining  Act  of  1994: 
Defense  contracts,  private  Tinancing;  need 
determination,  29539 
Grants  and  cooperative  agreements;  availability, 
etc. 
National  security  education  program, 
institutional  grants,  643,  5445 
Meetings; 
Ballistic  Missile  Defense  Advisory  Committee, 

347,  16468 
Defense  Acquisition  University  Board  of 

Visitors,  5988 
Defense  Environmental  Response  task  force, 

15787 
Defense  Information  School  Board  of  Visitors, 

19909 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
19909 
Defense  Intelligence  AgeiKy  Scientiric  Advisory 

Board,  643,  33097 
Defense  Partnership  Council,  5538,  9150, 

16243,31510 
Defense  Policy  Board  Advisory  Committee, 

1900.  29360 
Dependents'  Education  Advisory  Council, 

13482 
Education  Benefits  Board  of  Actuaries,  27053 
Education  of  Handicapped  Dependents  National 

Advisory  Panel,  9150 
Electron  Devices  Advisory  Group,  1565,  1566, 

3676.  3747.  1 1386,  15787,  25482 
Government-Industry  Advisory  Committee, 

13854,  19909 
Historical  Records  Declassification  Advisory 

Panel.  57.  15787 
Military  Health  Care  Advisory  Committee,  57, 

16763 
Military  Justice  Jouit  Service  Committee.  15057 
Military  Personnel  Testing  Advisory  Committee, 

554,  21164 
National  Defense  University  Board  of  Visitors, 

24763 
National  Secunty  Education  Board,  21 164 
National  Security  Education  Board  advisors, 

14362 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  9151 
Retirement  Board  of  Actuaries.  27054 
Science  Board,  2497 

Science  Board  task  forces,  1566,  2497.  6354, 
7094,9151.  13157.  15788,  16243,  16244, 
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18723.  22028.  25482.  27054.  28857. 
30227,31511 
Scientific  Advisory  Board,  643 
Semiconductor  Technology  Council,  1 1386 
Strategic  Command  Strategic  Advisory  Group, 

11387 
Strategic  Enviromnenlal  Research  and 

Development  Program  Scientific  Advisory 
Board,  30228 
Wage  Committee,  643,  1566,  5538.  1 1387, 

16763,  25483,31511 
Women  in  Services  Advisory  Committee,  9151 
Privacy  Act: 

Systems  of  records,  3006,  5989 
Reports,  availability,  etc. 

Environmental  research  and  development 
program  (FY  1996)  annual  report,  4%3 
Strategic  investment  plan  (1996-2000), 

availability,  4%3 
Travel  per  diem  rates,  civilian  personnel;  changes. 

10325.  22029,  33097 
U.S.  Court  of  Appeals  for  the  Armed  Forces; 
practice  and  procedure  rule  changes.  1 8724 

Defense  Information  Systems  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership,  31090 

Defense  Investigative  Service 

RULES 

Privacy  Act;  implementation.  3814 

Defense  Logistics  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection,  comment  request,  16088, 
29361 
Cooperative  agreements  procurement  technical 

suppon;  revised  procedures.  8579 
Environmental  statements,  availability,  etc.: 
Designated  missions  and  personnel  realignment 
to  DLA  activities,  19053 
Privacy  Act: 
Computer  matching  programs,  9680,  32778 
Systems  of  records,  4964,  6354,  32779 
Senior  Executive  Service 

Performance  Review  Boards,  membership. 
27055 

Defense  Mapping  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  24764. 
24765 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule.  28725 

NOTICES 

Meetings;  Sunshine  Act.  1205,  7853 
Privacy  Act: 
Systems  of  records.  2826 

Delaware  River  Basin  Commission 

NOTICES 

Henrings.  1364.6978.  11.387,  16765,24482. 
3I5II 

Drug  Enforcement  Administration 

RULES 

Chemical  exports  from  U.S.  to  Colombia;  policy 


statement,  13759 


Domestic  Chemical  Diversion  Control  Act  of 
1993,  implementation: 
List  1  chemicals;  manufacturers,  distributors, 
importers,  and  exporters;  registration— 
Di.stribution  requirement  waiver,  32925 
Manufacturer  reporting  requirements,  17566, 
17958 
Schedules  of  controlled  substances: 
Exempt  chemical  preparations,  13689 

PROPOSED  RULES 

Federal  regulatory  review 
Controlled  substances  and  listed  chemicals 
diversion  regulations;  CFR  chapter  III 
consolidation,  8503 
Correction,  11594 

NOTICES 

Schedules  of  controlled  substances;  prtxJuction 

quotas: 
Schedule  I— 

1996  aggregate,  11063,  19090 

19%  proposed  aggregate,  25895 
Schedule  II— 

19%  aggregate,  1 1063.  14336.  19090.  24813 

1 9%  proposed  aggregate.  25895 
Applications,  htanngs.  determinaiions.  etc.: 
Ansys,  Inc.,  5570,  25895 
Arenol  Chemical  Corp.,  33139,  33140 
Bilang.  Bernardo  G.,  M.D.,  10788 
Binding  Site,  Inc.,  10789 
Broomes,  Edward  L.C.,  M.D..  3946 
Bynum,  Therial  L..  M.D.,  3948 
Cambridge  Isotope  Lab,  2265 
Celgene  Corp.,  4289 
Chang.  Ying-Ming,  M.D.,  26207 
Ciba-Geigy  Corp.,  8303 
Dmorah  Drug  Store,  Inc.,  15972 
East  Towne  Save  Rite  Pharmacy,  19321 
Eli  Lilly  Industnes.  Inc..  8303 
Farmacia  Ortiz,  726 
G&O  Pharmacy  et  al.,  8973 
Ganes  (Hiemicals,  Inc.,  15119,  24957 
Garcia,  Nestor  A.,  M.D.,  30099 
Golden,  Robert  M.,  M.D.,  24808,  28930 
Gunderson,  Jeffrey  Patrick,  M.D.,  26208 
High  Standard  Products,  13518 
Hoffmann-LaRoche,  Inc.,  11432 
Homayouni,  Homayoun,  M.D.,  1406 
Humphreys,  Earl  A.,  M.D..  2840 
Isotec,  Inc.,  5570,  7157,  24514 
Jerome,  William  P.,  M.D.,  1 1867 
Johnson  Matthey,  Inc.,  8303,  15974,  28597. 

32859 
Jowhal,  Tcj  Pal  Singh.  M.D.,  17321 
Karpo,  Stanley,  D.P.M..  13876 
Knight  Seed  Co.,  Inc.,  1603.  10789 
Knoll  Pharmaceuticals.  17322 
Lonza  Riverside.  6390,  151 19,  25895.  27098 
Mallmckrodt  Chemical,  Inc.,  15120 
Marais.  Philip  G.,  D.D.S..  6657 
Maxicarc  Pharmacy,  27368,  30670 
MD  Pharmaceutical,  Inc.,  8303 
Murphy,  Terrence  E.,  M.D..  2841.  7050 
Norac  Co.  Inc..  21499 
North  Pacific  Trading  Co.,  8304 
Nycomed,  Inc.,  10789 
Organix  Inc.,  1603,  20541 
Orpharm,  Inc.,  5571,  20275 
Parameswaran,  Ekambaram.  M.D..  1 1871. 

i8i57 
Penick  Corp..  8304.  20275,  28598 
Phillips,  R.  Bnicc,  D.D.S.,  10789 
Phillips,  Ronald,  D.O.,  15304.  17958 
Radian  Corp.,  15121,28598 
Rand,  Jeny  Neil,  M.D.,  28895 
Research  Biochemicals,  L.P.,  20275,  24515 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  copying  current  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4,  1967.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
information  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Linda  L.  )ones.  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 
(202)  523-5227  or  (202)  523-5229. 


Agency  and  subagency 
name 


Agency  and  sut^agency 
name 


Department  of  Defense, 
Office  of  tfie  Secretary 


Department  of  Defense, 
Department  of  the  Air 
Force 


Department  of  Defense, 
Department  of  the 
Army.  Information  Sys- 
tems Command.  Army 
PublJcations  Command 
arKi  Pnnting  Command 

Department  of  Education 
(ED).  Office  of  the  As- 
sistant Secretary  for 
Legislation  and  Public 
Affairs 


Department  of  Energy, 
Bonneville  Power  Ad- 
ministration 


Index  title:  period  covered,  bnef  de- 
scription of  contents 


DoD  Directives  System  Quarterty 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter,  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
that  affect  the  public 


f^merical  index  of  standard  publica- 
tions (AFIND2).  Jan.  29.  1996. 
Lists  regulations,  manuals,  and 
pamphlets  together  under  each 
subject  series;  list  visual  aids  and 
recurring  penodicals  separately 

Numerical  index  of  departmental 
forms  (AFIND9).  Jan.  1,  1996. 
Lists  forms  numerically  within  each 
category,  including  accountable 
forms,  forms  requiring  storage 
safeguards,  and  obsolete  forms 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Forms)  January  1,  1996. 
Printed  in  microfiche  and  CD-ROM 
version. 

ED  IrKJex  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Information  Act).  The  irvjex 
IS  a  guide  to  ED  policies,  instruc- 
tion memoranda,  organization 
function  statements,  guidelines, 
decisions  and  procedures  not  put>- 
lished  in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarterly 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Policy,  procedural,  and  di- 
rectives matenal  indexed  by  sut)- 
ject  and  BPA  Manual  chapter  num- 
ber 


Order  from;  price;  make  checks  pay- 
able to— 


Subscription  service  is  $13.00  annu- 
ally. Mail  certified  t>ank  check  or 
postal  money  order  to  the  Director, 
l^val  Put)licatkxis  and  Printing 
ServKe,  Eastern  Division.  Building 
4,  Section  D,  700  Robbins  Ave- 
nue, Philadelphia,  PA  19111 


Natk)nal  Technkal  Information  Serv- 
ice, 5285  Port  Royal  Road,  Spring- 
fiekJ,VA  22161. 


For  inspection,  copying,  or  additional 
information  contact 


National  Technical  Information  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road,  SphngfieW, 
VA  22161 


Freedom  of  Information  Officer,  De- 
partment of  Education.  Office  of 
Legislation  and  Put}lic  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


The  public  may  review  the  index,  ob- 
tain a  copy  of  the  index,  without 
charge,  or  secure  further  intorma- 
tkMi  concerning  the  contents  of  the 
records  listed  by  contacting  Bon- 
neville Power  Administration's  Of- 
fice of  Media  Relations,  905  NE. 
11th  Avenue,  Portland,  OR  97232, 
or  the  Washington,  DC,  Office, 
Forrestal  Building,  Room  8G-033, 

4  nf\n       i_j,__..j  — A.    _  o,a« 

Washington.  DC  20585 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington.  DC  20301 

Telephone  202-697-1171 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
rces,  Washington,  DC  20301 

Telephone  202-697-4 11 1 

Chief,  Base  Information  Management 
at  nearest  Air  Force  installation 


Chief,  Base  Information  Management 
at  nearest  Air  Force  installation 


Director,  Army  Put>ltcations  and 
Pnnting  Command,  Hoffman  BIdg., 
Alexandria,  VA  22331-0302 


Office  of  Legislatk)n  and  Publk;  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW..  Washing- 
ton, DC  20202 

Telephone  245-8907  or  472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland, 
OR  97208;  201  Queen  Anne  Ave., 
N..  Seattle,  WA  98109;  U.S. 
Cthse,  West  920  Riverside  Ave., 
Spokane,  WA  99201;  West  101 
Poplar  St.,  Walla  Walla,  WA 
99362;  U.S.  Federal  BIdg..  211  E. 


-»«i-  •  -  - 

f  ill    r\vc, 


-u^c 


lie,     \^l  \     ;7f*4K/l,    ^KJ\J 


Kensington,  Missoula,  MT  59801; 
U.S.  Federal  BIdg.,  301  Yakima 
St.,  Wenatchee,  WA  98807;  1650 
Hollipark  Dr.,  Idaho  Falls,  ID 
83401;  and  550  West  Fort  Street, 
Boise,  ID  83724 


Department  of  Health  and 
Human  Services,  Put)- 
lic  Health  Service,  Cen- 
ters for  Disease  Control 
(HHS/PHS/CDC) 


Department  of  Health  and 
Human  Services,  Pub- 
lic Health  Service, 
Food  and  Drug  Admin- 
istration (HHS/PHS/ 
FDA) 


Index  title:  period  coverea,  :?ne*  ae- 
scnption  ol  contents 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  mose 
records  required  by  the  Freeoom 
of  Infonnation  Act  (P  L  90, '3). 
This  index  provides  ioen*i*y;rG  in- 
formation, by  program  anc  suDiect, 
for  the  public  as  to  any  maner  is- 
sued, adoDted.  or  oromulgated 
after  July  -  :  96 '  arc  'mt.  pub- 
lished in  trie  ^eaerai  Register. 
Index  is  updatea  auarteriv 

Analyst  Operations  Manual  Training 
information,  instructions  anc  oroce- 
dures  for  new  laboratory  Dersonnel 


Bk)-research  Monitoring  Manual  for 
Supervisory  Investigators  NCTR 
Nonclinical:  One-week  course  con- 
ducted by  the  National  Center  for 
Toxicological  Research 

Center  lor  Drugs  and  Biologies  Staff 
Manual:  Pnmanly  concemed  with 
the  preparation  and  review  of  doc- 
uments within  the  Cen'e'  'or  Drugs 
and  Biologies 

Center  for  Food  Safe',  a-o  Applied 
Nutrition  Daily  Opera'mg  Guide: 
Primarily  concerned  with  the  prep- 
aration and  review  of  aocuments 
within  the  Center  lor  Pood  Safety 
and  Applied  Nutntw 

Center  for  Veterinary  Meaici"fr  '^oncy 
and  Procedures  Manuai  ^^—aniy 
concerned  with  the  preparation 
and  review  o*  oocuments  within 
the  Center  tor  Vetennary  Medicine 

Compliance  Policy  Guides:  State- 
ments of  FDA  compliance  policy, 
including  those  statements  which 
contain  regulatory  action  gu>ciance 
information 


Compliance  Program  Guidance  Man- 
ual: Programs,  plans  and  instruc- 
tions directed  to  FDA  fiekJ  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion 

Drug  AutoanaiySiS  Manua:  A  "-a'- ual 
of  automated  methods  which  pro-  | 
vides  content  uniformity  test  speci- 
fications in  USP  XVII  and  NF  XII. 
Provides  assurance  of  homo- 
geneity within  a  smgie  ic  'C"  a 
safe  and  etfec*!\/e  arug  supply. 
Specifications  are  'or  ai'  taDle 
monographs  where  'he  active  in- 
gredient IS  present  <n  iow  guan- 
tities  (usually  50  mg  or  less) 

EDRO  Data  Codes  Manual  Com- 
*puter  code  information  for  program 
management  system  projects  used 
for  reporting  project  information 
into  the  Program  Onen»ed  Data 
System  (PODS) 


Order  from;  price;  make  checks  pay- 
able to- 


Public  Inquiries,  Communicatkins 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333. 


National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Accession 
#PB85-2 11639:  $46.50  lor  paper 
copy,  $6.50  for  microfiche 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
the  Food  and  Drug  Administration 

Natk)nal  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-915499,  $109.95; 
subscription  accession  #PB88- 
915400,  $135.00 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield.  VA  22161.  Entire  man- 
ual "accession  #PB89-920499, 
$157.95;  subscription  accession 
#PB89-920-400,  $425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administration 


For  inspection,  copying,  or  additional 
inlormation  contact 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Cost:  $100.00.  Payable  to 
the  Food  and  Drug  Administration 


Public  Inquiries,  Communicatnns 
and  Management  Analysis  Office, 
Centers  for  Disease  Control,  At- 
lanta, GA  30333 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  and  subagency 
name 


c 


Index  title;  perKXJ  covered,  bnef  de- 
scnptKjn  of  contents 


FieW  Management  Dwectrves:  FDA 
fiekj  policy  in  the  areas  of  oper- 
ations management,  planning  and 
budget,  program  management 

Inspection  Operations  Manual: 
Standard  operating  mspectional 
and  investigational  procedures  and 
instructions  used  by  FDA  Inves- 
tigational personnel 


Inspector  Training  Manual:  Basic 
training  manual  lor  food  and  drug 
inspectors  and  inspection  tech- 
niques 

Inspectof's  Manual  for  State  Food 
and  Drug  Officials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  mspectional  and  inves- 
tigational procedures,  Pari  (2):  pro- 
gram section  outlines  the  specific 
recommended  mspectional  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Drug  Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratones  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shnnkage  in  food  containers.  Di- 
vided into  two  parts — {1)  proce- 
dures for  measuring  filt-of-con- 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  samp>ling  where  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides — Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities in  the  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supervisory  in- 
spectors m  managing  investiga- 
tional groups 


Order  from;  price;  make  checks  pay- 
atHe  to— 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $35.00.  Payable  to 
the  Food  and  Drug  Administration 

National  Technical  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-9 13399,  $55.95; 
subscnption  accession  #PB88- 
913300.  $65.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Admmistration,  Free- 
dom of  Information  Staff.  HFI-35. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Drug  Administration 


For  inspection,  copying,  or  additional 
information  contact 


Agency  and  sutjagency 
name 


Food  and  Drug  Administratkjn.  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administration 

Natk}nal  Technical  Information  Serv- 
ice. U.S.  Department  of  CPf^v 
merce,  5285  Port  Royal  Rd.. 
Springfiekj,  V A  22161.  Volume  I— 
Accesswn  #PB88-911799.  $62.95. 
Volume  II— Accession  #PB88- 
911999,  $193.95.  Entire  Manual- 
Accession  #PB86-911799.  $230.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff.  HFI-35. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Cost:  $18.60.  Payable  to 
the  Food  and  Drug  Administration 


Food  and  Drug  Administratron.  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane.  Rockville.  MD 
20857  Cost:  $142.80.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administratkxi,  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857  Cost:  $9  00  Payable  to  the 
Food  and  Drug  Administratkm 


DepartrT>ent  of  Health  and 
Human  Services.  Pub- 
lic Health  Service. 
Health  Services  Admin- 
istration (HHS/PHS/ 
HSA) 


Department  of  the  Inte- 
rior, Office  of  the  Sec- 
retary 


Index  title:  period  covered,  brief  de- 
scription ol  contents 


Index  to  Administrative  Staff  Manu- 
als: Current  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 

HSA  Freedom  o'  ir.tormation  Act 
(FOIA)  "oev  March  1975  to  June 
30,  1982.  ^he  hSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system 
program  level  operations  Tianuais 
circulars,  memoranda,  notices  and 
guides  used  by  the  components  of 
HSA.  All  information  included  in 
this  index  is  current  as  of  June  30. 
1982.  The  respective  bureau  level 
indexes  are  listed  as  foHows:  OA — 
Office  of  the  administrator: 
OCPA— Public  Affairs  Manage- 
ment System  Manual;  OPEL — 
HSA  forward  plan,  fiscal  year 
1979-83;  GM/OGG— HSA  procure- 
ment operating  instructions;  OM/ 
OMP — HSA  transmittal  notices  for 
supplements  to  HHS  manuals; 
HSA  Circulars;  OM/OFS— policy 
decisions,  procedures,  and  opin- 
ion. BMS— Bureau  of  Medical 
Services:  Division  of  Hospitals 
and  Clinics  Operations  Manual; 
BMS  supplements  to  HHS  manu- 
als; Manual  of  Operations  for  PHS 
Health  Unit,  DFEH,  BMS;  BMS  cir- 
culars; Contract  Physician's  Guide. 
IHS— Indian  Health  Services: 
IHS  circulars;  IHS  supplements  to 
HHS  manuals;  IHS  Operations 
Manual;  General  Counsel  opinions; 
policy  and  procedural  manual  and 
circulars.  BCHS— Bureau  of  Com- 
munity health  Services:  BCHS 
administrative  guide  system; 
BCHS  Operations  Manual;  Emer- 
gency Medical  Service  Systems 
Program  Guidelines;  BCHS  Re- 
gional Memorandum  Series. 
BHPDS— Bureau  of  health  Per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals:  BHPDS  operations 
manuals  which  include  memo- 
randa, guidelines,  handbooks  and 
procedures 

Departmental  Manual  Table  of  Con^ 
tents.  Checklist,  and  Subject  Index 
dated  May  31,  1989.  Index  of  di- 
rectives containing  descriptions  of 
central  and  field  organizations  of 
the  Department,  delegations  of  au- 
thority, internal  policies,  guidelines, 
procedures,  and  other  administra- 
tive matters. 

Checklist  and  Subject  Index  of  De- 
partmental Manual  Additions  to  the 
FPM  dated  June  3,  1988  Index  of 
Departmental  personnel  manage- 
ment directives  which  supplement 
the  Federal  Personnel  Manual. 


Order  from;  price;  make  checks  pay- 
able to — 


Food  and  Drug  Administration.  Free- 
dom of  Information  Staff.  HFI-35, 
5600  Fishers  Lane,  Rockville.  MD 
20857.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administration 

Office  of  Communications  and  Public 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857.  Checks  payable 
to  HHS/Public  Health  Service.  Mail 
to  HSA  Collection  Officer,  HHS/ 
PHS/HSA.  Room  16-36,  5600 
Fishers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
and  reproductran  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  informa- 
tion under  the  FOI  regulations  (45 
CFR  part  5  subpart  E) 


Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior.  Washington,  DC 
20240 

One  copy  only,  no  charge 


Office  of  Personnel.  U.S.  Department 
of  the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge 


For  inspection,  copying,  or  additional 
informatkjn  contact 


Office  of  Communk:atk>ns  and  Pubik: 
Affairs.  HHS/PHS/HSA.  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville. MD  20857 


Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 


Office  of  Personnel,  U.S.  Department 
of  the  Interior,  Washington,  DC 
20240 
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Agency  and  subagency 
name 


Department  of  the  Inte- 
rior. Office  of  Acquist- 
tjon  arxl  Property  Man- 
agement 


■^   Department  of  the  Inte- 
nof.  Office  of  Airaaft 


Services 


Department  of  the  Inte- 
nor.  Bureau  of  Indian 
Affairs 


Department  of  the  Inte- 
rior, Bureau  of  Land 
Management 


Department  of  the  Inte- 
rior, Bureau  of  Mines 


Department  of  the  Inte- 
rior, Bureau  of  Rec- 
lamation 


Department  of  the  Inte- 
rior. U.S.  Geological 
Survey 

Department  of  the  Inte- 
rior, Fish  and  Wildlife 
Service 


Index  titte:  period  covereo.  one!  de- 
scnption  of  contents 


Listing  ol  Secretar/s  Orders  which 
are  considered  in  effect  with  re- 
spect to  current  operations  of  the 
Department  dated  January  28, 
1986 

Departmental  Manual  Additions  to 
the  Federal  Acquisition  Regulation 
(FAR) 


400  DM  -  Departmental  Manual  Ad- 
dition to  the  Interior  Property  Man- 
agement Regulations  (IPMR) 


OAS  Operational  Procedures  Memo- 
randum No.  95-1.  dated  January  1, 
1996  Subject:  Index  of  Depart- 
mental Manual  (Aviation  Manage- 
ment) and  Operational  Procedures 
Memoranda  Information. 

Bureau  of  Indian  Affairs  Index  dated 

August  31,  1992 
1993  BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 

1994  BIAM  Bulletins 

1995  BIAM  Releases 
1995  BIAM  Bulletins 

Directives  Digest  Bulletin's  dated  -  1/ 
31/90,  2/28/90,  3/31/90,  4/30/90.  5/ 
31/90,  6/30/90,  7/31/90.  8/31/90,  9/ 
31/90,  10/31/90,  11/30/90.  12/31/ 
90 

Land  Management  Instructions  and 
Manual  Indexes    -^ 


Bureau  of  Mir>es  Manual  -  Subject 
Index 


Numeric  and  subject  listing  of  inter- 
nal poiicies  and  procedures  by  se- 
ries, part,  chapter,  paragraph,  and 
sutxKdinate  paragraph 

Reclamation  Manual  Index  dated  3- 
21-96. 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  U.S. 
Geological  Survey  Manual 

Fish  &  Wildlife  Ser/ice  Manual 
USER  GUIDE  Release  209  dated 
8/3/95. 


Oroet  Iron),  price,  mak&  checks  pay-      For  inspection,  copying,  or  additional 
abte  to —  information  contact 


Office  of  Planning  and  Performance 
Management.  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

One  copy  only,  no  charge. 

Offk»  of  Acquisition  and  Property 
Management,  Department  of  the 
Intenor.  1849  C  Street,  NW., 
Room  5512.  Washington.  DC 
20240 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Intenor.  1849  C  Street,  NW,  Room 
5512,  Washington.  DC  20240 

Office  of  Aircraft  Services 
2360  West  Robinson  Road 
P.O.  Box  15428 
Base,  ID  83715-5428. 


Bureau  of  Indian  Affairs 

Division  ol  Management  Support 

Code  850.  MS  351 

1951  Constitution  Ave..  N.W. 

Washington.  DC  20245 

First  copy  no  charge 


Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
N.W..  MIB  2464.  Washington.  DC 
20240 

Department  of  the  Interkjr,  Bureau  of 

Land  Management,  1849  C  Street. 

N.  W.,  N^IB  2454,  Washington,  DC 

20240 
Dup<k:ate   copies    at    13   cents    per 

page. 

In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 


Bureau  of  Mines 


Bureau  of  Reclamation,  Property  and 
Office  Services,  D-7924,  P.O.  Box 
25007,  Denver  Federal  Center. 
Denver  CO  80225 

Ho  charge. 

Directives  Officer.  U.S.  Geological 
Survey,  208  National  Center,  Res- 
ton.  VA  22092 

f^  charge 

Policy   and    Directives   Management 

Staff 
U.S.  Fish  &  Wildlife  Service 
224  ARLSO.  4401  N.  Fairfax  Dr. 
Artington,  VA  22203 


Agency  and  sutiagency 
name 


Office  of  Planning  and  Performance 
Management,  U.S.  Department  of 
the  Interior,  Washington,  DC 
20240 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street.  NW., 
Room  5512.  Washington,  DC 
20240 

Telephone:  (202)  208-3348 

Office  of  Acquisition  and  Property 
Management,  Department  of  the 
Interiof,  1849  C  Street.  NW,  Room 
5512,  Washington,  DC  20240 

Telephone:  (202)  208-6649 

Office  of  Aircraft  Sen/ices 

FOIA  Officer 

2350  West  Robinson  Road 

P.O.  Box  15428 

Boise,  ID  83715-5428 

t^  charge. 

Bureau  of  Indian  Affairs 

Division  of  Management  Support 

Code  850.  MS  351 

1951  Constitution  Ave..  N.W. 

Washington,  DC  20245 

Telephone:  (202)  208-2977 


Department  of  the  Interior,  Bureau  of 

Land  Management,  1849  C  Street. 

N.  W..  MIB  2454.  Washington.  DC 

20240 
Telephone:  (202)  208-6152 
Section  for  Directives  and  Records 

Operations  (W0873) 
Room  2454,  MIB 
Telephone:  (202)  208-6152 


EHzabeth  Knorr,  Chief,  Branch  of 
Management  Analysis,  810  7th 
Street.  NW.,  MS-2193.  Washing- 
ton, DC  20241 

Telephone  202-501-9248 


Bureau  of  Reclamation.  Property  and 
Office  Services.  D-7924,  P.O.  Box 
25007,  Denver  Federal  Center,. 
Denver,  CO  80225 

Tetephone:  (303)  236-0305,  Ext.  463 

Directives  Officer.  U.S.  Geological 
Survey;  208  National  Center.  Res- 
ton.  VA  22092 

Telephone  703-648-7313 

Policy   and   Directives   Management 

Staff 
U.S.  Fish  &  Wildlife  Service 
224  ARLSQ.  4401  N.  Fairfax  Dr. 
Arlington.  VA  22203 


Department  of  the  Inte- 
rior. Minerals  Manage- 
ment Service 


Department  of  the  Inte- 
nor, National  Park 
Service 


Department  of  the  Inte- 
rior, Office  of  Hearings 
and  Appeals 


Department  of  the  Inte- 
rior, Office  of  Inspector 
General 


Index  title:  period  covered,  bre'  ir- 
scription  of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


012  FW  1,  Appendix  1 
Current  List  of  Direaor  s  Orders 


National  Policy  Issuance  i95-01 
Issuances  in  Effect 


Table  of  Contents  and  Checklist  to 
Basic  Minerals  Management  Serv- 
ice Manual.  Listed  numerically  by 
part,  series,  chapter,  reea^f^  num- 
ber, date,  and  pages 

Index  of  Director's  appeal  decisions 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  January  1 ,  1 993 


Index-Digest.  Index  of  synopses  for 
all  decisions  decided  by  Office  of 
Heanngs  and  Appeals  Boards  of 
Appeal  and  published  Solicitor's 
decisions  under  specific  topkal 
headings.  Useful  in  researching 
legal  holdings  of  Department  of  the 
Interior.  Published  quarterly,  annu- 
ally and  on  5-year  basis. 


Indian  Citator.  Index  of  authorities 
cited  in  decisions  of  the  Interior 
Board  of  Indian  Appeals  (IBIA).  Ini- 
tial publicatkjn  covers  volumes  1- 
15  of  IBIA  decisions.  Updated  an- 
nually. 


Administrative  Manual.  Index  related 
to  administrative  policies,  proce- 
dures and  standards  as  contained 
in  the  Administrative  Ma" ua' 


Inspector  General  Manual  Index,  De- 
cember 17,  1992. 

Numeric  and  subject  listing  of  inter- 
nal policies  and  procedures  by  vol- 
ume, chapter  section,  and  sub- 
section 


Policy  and  Directives  Management 
U.S.  Fish  &  Wikflife  Service 
4401  N.  Fairfax  Dr. 
Artington,  VA  22203 
No  Charge 

Policy  and  Directives  Management 
U.S.  Fish  &  Wildlife  Service 
4401  N.  Fairfax  Dr. 
Artington.  VA  22203 
No  Charge 

In  accordance  with  fee  schedule  in 
43  CFR  2.  Appendix  A 


In  accordance  with  fee  schedule  In 
43  CFR  2,  /Vppendix  A 


U.  S.  Dept.  of  the  Interior,  National 
Park  Service,  P.O.  Box  37127, 
Washington.  DC  20013-7127  Attn: 
Management  Sendees  Division 

No  charge 

Editorial  Branch.  Office  of  Hearings 
&  /^peals.  4015  Wilson  Blvd.  Ar- 
lington. VA  22203.  Telephone 
703-235-3791 

Price:  $495.00  annually  for  quarteriy 
issues  and  bound  cumulative  issue 
at  end  of  calendar  year.  Checks 
made  payable  to  "Department  of 
the  Interior." 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2.  Appendix 
A).  Checks  made  payable  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  issue  is  set  by 
Government  Printing  Offkie  and 
available  from  that  agency. 

Administrative  Division  Subscription 
Service.  Office  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd..  Arting- 
ton, VA  22203. 

Telephone  703-235-3799 

Price:  $40.00  for  Citator.  Checks 
made  payable  to:  Department  of 
the  Interior. 

Administrative  Division,  Office  of 
Hearings  &  Appeals,  4015  Wilson 
Blvd.,  Artington,  VA  22203. 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  De- 
partment of  the  Interior. 

In  accordance  with  fee  schedule  in 
43  CFR  Part  2,  /Vppendix  A  -  Fees 
Office  of  Inspector  General 


For  inspection,  copying,  or  additional 
information  contact 


Polk:y  and  Directives  Management 

U.S.  Fish  &  Wikjtrfe  ServKe 

4401  N.  Fairfax  Dr. 

Arlington,  VA  22203 

Telephone: 

(703)358-1938 

Policy  and  Directives  Management 

U.S.  Fish  &  WlkJiife  Service 

4401  N.  Fairfax  Dr. 

Artington,  VA  22203 

Telephone: 

(703)358-1938 

Chief,  Records  and  Mail  Manage- 
ment Sectk)n,  381  EkJen  Street, 
MS  2050.  Hemdon,  VA  22070 

Telephone  703-787-1239 

Chief,  Appeals  Diviswn,  Office  of 
Policy  and  Management  Improve- 
ment, 381  Ekten  Street,  MS  9110, 
Hemdon,  VA  22070,  Telephone 
703-787-1275 

U.  S.  Dept.  of  the  Interior,  National 
Parte  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Sinrices  Diviswn    * 

Telephone  202-523-5043 

Editorial  Branch,  Offrce  of  Hearings 
and  /Appeals,  4015  Wilson  Blvd. 
Artington,  VA  22203.  Telephone 
703-236-3791 


Administrative  Division  Subscription 
Service,  Office  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd..  Arting- 
ton. VA  22203. 

Telephone  (703)  235-3799 


Administrative  Division,  Office  of 
Hearings  and  Appeals,  4015  Wil- 
son Blvd.,  Artington,  VA  22203. 
Telephone:  (703)  235-3793 


Betty  Foyes,  Information  Officer,  De- 
partment of  the  Interior,  Offk;e  of 
Inspector    General,    18th    and    C, 
Streets,    NW.,    Washington,    DC 
20240 

Telephone:  202-208-^356 


UMI 


J 


99 


Agency  and  subagency 

name 


Department  o<  the  Inte- 
nof,  Office  of  Surface 
Mining 


Department  of  Labor 


LegaJ  Services  Corpora- 
tion 


Department  of  Transpor- 
tation. Federal  Highway 
Administration  (FHWA) 


Index  titte:  period  covered,  brief  de- 
scnption  of  contents 


Functionai  Index  (OSMRE  Directives 
Listed  by  Functions)  dated  Decem- 
ber 21,  1993 


Department  of  Labor  Freedom  of  In- 
formation Act  Index  Overview  and 
Guide  to  DOL  agencies  and  sub- 
agendes  with  information  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sub- 
agency;  ir>ctudes  cross-reference 
to  ageiKies  by  statute  or  executive 
order:  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  policy,  manuals,  arnj 
other  records  of  general  interest  to 
memt)ers  of  the  put)lic  in  under- 
standir>g  the  activities  of  the  Cor- 
poration. The  index  corrtams 
records  from  1975  to  date. 

CrossReference  Index  of  current  di- 
rectives. The  index  Is  alphabetical 
by  sut}ject  and  wrthm  each  subject, 
applicable  directives  are  identified. 
The  ifKlex  also  includes  a  three- 
part  cross-reference  for  the  FHF*M, 
23  U.S.C.  and  23  CFR.  The  index 
is  updated  serrM-annuaNy  (March 
•TKJ  September) 

Cease  and  Desist  and  Dnver  Dis- 
qualification Final  Orders  by  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  and  driver  disqualification 
finai  orders  of  the  Federal  Highway 
Administrator;  Items  hsted  are 
Identified  by  case  docket  number, 
name  of  carrier  ar>d  date  notice  cf 
investigation  was  mailed 

Opinions  and  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regulation 
of  Toll  Bndges:  1968-1984  hsting 
of  opinions  arxl  final  orders  regard- 
ir>g  regulation  of  toH  bridges  issued 
by  the  Federal  Highway  Adminis- 
trator, which  identifies  tf>e  case 
and  the  date  issued 


Order  from;  price;  make  checks  pay- 
able to— 


OffKe  of  Surface  Mining,  Division  of 
Management  Services,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

No  charge 

Mail  $4.20  check  payatile  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request.  Counsel  for  Admin- 
istrative Law,  Diviskxi  of  Legisla- 
tkxi  and  Legal  Counsel.  Office  of 
the  Solkator,  Department  of  Labor, 
200  Constitution  Avenue,  IW/., 
Room  N2428.  Washington.  DC 
20210. 

Freedom  of  Informatkm  Adminis- 
trator. Legal  Services  Corporation. 
750  First  Street.  NE.  Washington, 
DC  20002^250. 

No  charge. 


FOIA  Program  Officer,  FHWA.  400 
Seventh  Street.  SW..  Washington, 
DC  20590.  1^  charge 


For  inspection,  copying,  or  additional 
information  contact 


Agency  and  subagency 
name 


FOIA  Program  Officer.  FHWA.  400 
Seventh  Street.  SW..  Washington. 
DC  20590.  No  charge 


FOIA  Program  Offcer,  FHWA,  400 
Seventh  Street,  SW.,  Washington. 
DC  20590.  No  charge 


Office  of  Surface  Mining,  Division  of 
Managemer>t  Services,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

Telephone:  (202)  343-5447 

Administrator.  FOIA/PA,  Counsel  for 
Administrative  Law.  Division  of 
Legislation  and  Legal  Counsel,  Of- 
fice of  the  Solicitor,  Department  of 
Labor,  200  Constitution  Avenue, 
NW.,  Room  N2428,  Washington, 
DC  20210 

Phone  (202)  523-9277 

Freedom  of  Information  Adminis- 
trator, Legal  Services  Corporation, 
750  First  Street,  NE,  Washington, 
DC  20002^250. 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 


Department  of  the  Treas- 
ury, Departmental  Of- 
fices 


FOIA  Program  Officer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


FOIA  Program  Officer, 
Seventh  Street,  SW., 
DC  20590 


FHWA,  400 
Washington, 


Committee  for  Purchase 
From  the  Blind  and 
Other  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Selected  Records.  July 
1967  to  December  31.  1994.  Index 
either  contains  the  following  infor- 
mation or  indicates  where  the  pub- 
lic may  obtain  information,  deci- 
sions, statements  of  the  general 
course  and  method  by  which  func- 
tions are  cnanneled  and  deter- 
mined; a  description  of  the  central 
and  field  offices;  rules  of  proce- 
dure, descriptions  of  forms;  sub- 
stantive rules  and  statements  of 
general  policy  and  interpretations 
adopted  by  the  agency;  and  each 
amendment,  revision,  or  repeal  of 
the  foregoing;  final  adjudications  of 
cases;  statements  of  policy  and  in- 
terpretations which  have  been 
adopted  by  the  agency  and  are  not 
published  in  the  Federal  Register; 
and  administrative  staff  manuals 
and  instructions  to  staff  that  affect 
a  member  of  the  public  for  the  De- 
partmental Offices.  Internal  Reve- 
nue Service,  United  States  Cus- 
toms Service,  United  States  Secret 
Service,  Bureau  of  Alcohol,  To- 
bacco and  Firearms,  Bureau  of 
Engraving  and  Printing,  Financial 
Management  Service,  United 
States  Mint,  Bureau  of  the  Public 

.  Debt,  Office  of  the  Comptroller  of 
the  Currency,  Federal  Law  En- 
forcement Training  Center,  Office 
of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decisions  made  in 
adjudication  of  cases  concerning 
alleged  noncompliance  to  the  Ar- 
chitectural Barners  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Board  in 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  No- 
vember 3,  1989;  (b)  Current  index 
November  1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  oroers  in  the  adju- 
dication of  cases.  April  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders 
in  enforcement  cases  and  repara- 
tions proceedings  before  the  Com- 
mission) 


Order  from;  price;  make  checks  pay- 
able to — 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  with  fee  schedule  at 
31  CFR  1.7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Public  lnformatk)n  Office,  ATBCB, 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  Building  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107,  Arlington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  the  United  States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  1 0  cents  per  page 


For  inspection,  copying,  or  additional 
information  contact 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BIdg.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC 

Phone:202-245-1591 

Public  Information  Office,  ATBCB, 
Rm.  1010,  330  C  SL,  SW.,  Wash- 
ington, DC  20202 

Telephone:  202-245-1591 


Committee  for  Purchase   From  the 

Blind  and  Other  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
formation Officer 


Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Telephone  202  254-6314 


UMI 


100 


101 


Agency  and  subagency 
name 


Index  title:  penod  covered,  brief  de- 
scription ol  contents 


General  Services  Admin- 
istration (GSA) 


tnternational  Boundary 
and  Water  Commis- 
sion, United  States  and 
Mexico,  U.S.  Section 


Index  of  statements  of  policy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register  Apnl  21,  1975  to 
date 

Index  of  Commission  administrative 
manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public. 
Apfil  21,  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  this  index) 

GSA  Freedom  of  Information  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  information 
which  is  final  opinions,  including 
concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudica- 
tion of  cases.  Category  B  informa- 
tion which  is  those  statements  of 
policy  and  interpretations  which 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  informa- 
tion which  is  administrative  staff 
manuals  and  instructions  to  staff 
that  affect  members  of  the  public 


Brochure:   Amistad   Dam   and   Res- 
ervoir 


Brochure:  Falcon  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for 
1  year  covering  flow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM,  to  Gulf  of  Mexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemical 
analyses,  sanitary  aspects  of  water 
quality,  meteorologic  data,  and  irri- 
gated areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for 
1  year  covering  How  of  Colorado 
River  and  other  Western  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Cniz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 


Order  from;  price;  make  checks  pay- 
able to— 


GSA,  Freedom  of  Information  Officer 
(ATRAR),  Washington,  DC  20405. 
Pnce:  $4.75.  Make  checks  payable 
to:  General  Services  Administra- 
tk)n 


Project  Engineer,  U.S.  Section, 
IBWC,  Route  2,  Box  37,  Highway 
90  West,  Del  Rio,  TX  78840.  No 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Falcon  Village, 
TX  78545.  1^0  charge 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC.  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commission,  U.S.  Section 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa.  Suite  C-310.  El  Paso. 
TX  79902.  Pnce:  $6.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
national Boundary  and  Water 
Commisskm.  U.S.  Section 


For  inspection,  copying,  or  additional 
information  contact 


Agency  and  subagency 
name 


GSA  Central  Office  Library  and  the 
business  service  centers  located  in 
each  regkinal  office  listed  below: 

Central  Office  Library,  18th  &  F  Sts., 
NW.,  Rm.  1033,  Washington,  DC 
20405 

Business  Service  Centers: 

National  Capital  Region: 

7th  &  D  Sts..  SW..  Washington,  DC 
20407 

Region  1:  John  W.  McCormack  Post 
Office  and  Courthouse,  Boston, 
Mass.  02109 

Region  2:  26  Federal  Plaza.  New 
York,  NY  10278 

Region  3:  9th  &  Market  Sts..  Phila- 
delphia, PA,  19107 

Region  4:  Richard  B.  Russell  BIdg., 
75  Spring  St.,  Atlanta.  GA  30303 

Region  5:  230  So.  Dearbom  St.,  Chi- 
cago, IL,  60604 

Region  6:  1500  East  Bannister  Rd., 
Kansas  City,  MO  64131 

Region  7:  819  Taylor  St..  Ft.  Worth. 
TX  76102 

Region  8:  Building  41,  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Region  9:  525  Market  St..  San  Fran- 
cisco, CA  94105 

Region  10:  GSA  Center,  Auburn.  WA 
98002 

Project  Engineer,  U.S.  Sectkjn, 
IBWC,  Route  2,  Box  37,  Highway 
90  West.  Del  Rio.  TX  78840 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1.  Falcon  Village, 
TX  78545 

Diviskjn  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Division  Engineer,  Hydrographic  Divi- 
sion. U.S.  Section,  IBWC.  4171 
North  Mesa,  Suite  C-310.  El  Paso, 
TX  79902 


National  Archives  and 
Records  Administration 
(NARA) 


National  Science  Founda- 
tk)n  (NSF) 


Index  title:  period  covered,  tD^^e*  df^- 
scription  of  contenus 


Color  print  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


Annual  Report:  Operation  o(  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  concern- 
ing the  operation  of  the  inter- 
national dams  and  reservoirs  con- 
structed by  the  Govemments  of 
the  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  which 
forms  the  boundary  between  the 

Color  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
titkation  Projects 


Brochure:  Joint  Projects  of  the  Unit- 
ed States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 

materials  which  have  been  adopt- 
ed by  ^Ak-A  s.ncp  ADr:i  '  1985, 
and  whicn  are  noi  puoiisnec  in  the 
Federal  Register:  NARA  fma!  opin- 
ions and  orders,  statements  of  pol- 
icy and  interpretations,  ana  admin- 
istrative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public 


Reviewer  panelist,  alphabetical  listing 
contains  name,  State,  and  instltu- 
tksn  of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Foundation  for  the  pre- 
viously completed  fiscal  year 


Order  from;  price;  make  checks  pay- 
able to — 


Division  Engineer.  Projects  Division, 
U.S.  Section.  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14>x36>  $4.00  per 
map;  10>x28>  $3.00  per  map. 
Payable  to:  Internatronal  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Diviskjn  Engineer,  Projects  Division, 
U.S.  Section.  IBWC.  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  Intemational  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  Intemational 
Boundary  and  Water  Commission, 
U.S.  Section 

Policy  and  Program  Analysis  Division 
(NAA),  National  Archives,  College 
Park,  MD  20740-6001 

One  copy  only  (free). 


For  inspection,  copying,  or  additional 
information  contact 


DiviskMi  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso.  TX 
79902 


Divisk)n  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso. 
TX  79902 


Oiviskxi  Engineer,  Projects  Diviskjn, 
U.S.  Section,  IBWC.  4171  North 
Mesa.  Suite  C-310,  El  Paso,  TX 
79902 


Sectkjn  Secretary,  U.S.  Section, 
IBWC,  4171  l^rth  Mesa,  Suite  C- 
310,  El  Paso,  TX  79902 


Policy  and  Program  Analysis  Divisron 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Park,  8601 
Adelphi  Rd.,  College  Park,  MD 
20740-6001.  301-713-6730 


NSF  Ubrary,  Room  245.  1800  G  St., 
NW.,  Washington,  DC  20550 


UMI 


102 


103 


Agency  and  subagency 
name 


Irxjex  title;  period  coveteo,  oriel  de- 
scription of  contents 


Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  Impor- 
tant -Notices  in  effect  as  of  January 
,24,  1986:  (1)  Office  of  the  Director 
Staff  Memoranda  (O/D's):  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notices  O/D's  are 
used  by  the  NSF  Director  and 
Deputy  Director  to  communicate 
Information  to  the  staff.  O/D's  also 
may  be  used  to  convey  short-term 
policy  statements  or  the  initial 
statement  of  lorig-term  policy.  NSF 
Bulletins  transmit  approved 
changes  to  policy  and  convey  ad- 
ministrative or  "housekeepmg"  in- 
formation. Significant  NSF  policy 
and  procedure  are  located  in  NSF 
Manuals.  NSF  Circulars  (histori- 
cally used  to  communicate  policies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  discontinued.  Hand- 
books, less  formal  than  Manuals, 
provide  compendia  of  information 
concerning  NSF  programs,  i.e., 
they  do  not  establish  NSF  policy. 
Important  Notices  are  the  Direc- 
tor's primary  means  of  commu- 
nicating with  organizations  receiv- 
ing or  eligible  for  NSF  support.  Im- 
portant Notices  are  issued  over  the 
Director's  signature  and  convey  in- 
formation on  NSF  policies  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  interest  to  the  aca- 
demic community  and  to  other  se- 
lected audiences. 

Index  of  NSF  regulations  promuf- 
gated  in  the  Code  of  Federal  Reg- 
ulations under  Title  48,  Public 
Contracts  and  Property  Manage- 
ment; and  Title  45,  Public  Welfare. 
A  listing,  by  subject  title,  of  current 
Foundation  regulations  with  a  brief 
description  of  the  content  of  each 

Publications  of  the  National  Science 
Foundation.  An  index  by  topical 
classification,  as  of  April  1986,  of 
current  NSF  publications  issued 
and  available  to  the  public.  Listing 
include  annual  reports,  specific 
program  announcements,  and  bro- 
chures, science  resources  studies 
pamphlets,  special  studies  publica- 
tions, and  NSF  periodicals.  In  ad- 
dition to  Titles,  provides  NSF  publi- 
cation numbers  and  copy  prices. 
(NSF  Publication  86-18) 

NSF  GukJe  to  Programs,  A  compos- 
ite listing  of  summary  informatwn 
about  NSF  support  programs,  as 
of  October  1985.  Provides  general 
guidance  and  information  descrit)- 
ing  the  principal  characteristics 
and  basic  purposes  of  each  activ- 
ity; eligibility  requirements;  dosing 
dates  (where  applicable);  and  the 
address  where  more  detailed  infor- 
matk)n  or  applications  may  be  ob- 
tained. (NSF  Publication  85-40) 


Order  Irom;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  additional 
information  contact 


Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Office  of  Personnel  Man- 
agement 


Pennsylvania  Avenue  De- 
velopment Corporation 


NSF  Forms  and  Publications  Sec- 
tion, Room  232,  1800  G  St.,  fvJVV., 
Washington,  DC  20650.  One  copy 
only  (free) 


NSF  Forms  and  Publk:ations  Sec- 
tion, Room  232.  1800  G  St..  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Government  Printing 
Office,  Washington.  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Office  of  the  General  Counsel,  Room 
501,  1800  G  St..  NW.,  Washing- 
ton, DC  20550 


Pension  Benefit  Guaranty 
Corporation,  Office  of 
the  General  Counsel 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245,  1800  G  St., 
NW.,  Washington,  DC  20550.  For 
additional  information:  Public  Af- 
fairs Group,  room  527,  1800  G  St., 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


NW., 


Washington,  DC  20550 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


NSF  Grant  Policy  Manual  A  com- 
pendium of  basic  NSr  c^a'^'  poli- 
cies and  procedures  tor  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  OMB  Cir- 
cular No.  A-110,  which  IS  directed 
toward  standardizing  and  simplify- 
ing the  various  accountability  and 
reporting  requirements  amoung 
Federal  granting  agencies.  (NSF 
Publication  77-4  7; 

Handbook  of  Publications,  Periodi- 
cals, and  FPM  Issuances,  OPM- 
AG-PSD-01.  As  of  August  1993.  A 
listing  of  publications,  penodicals, 
and  FPM  issuances  arranged  in  al- 
phabetical order  by  title  within 
each  0PM  issuing  organizatwn. 
This  handbook  contains  some  in- 
formation formerly  published  in  the 
Index  to  Information  (no  longer 
published) 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  policy  statements;  public 
improvement  policies;  development 
guidelines;  final  opinions  and 
cases  efpreting  PADC  enabling 
legislation;  and  internal  policies, 
guidelines  and  administrative  pro- 
cedures. Contains  records  origi- 
nated since  October  27,  1972,  to 
date.  The  index  is  updated  semi- 
annually (March  and  September). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1974  to  present;  interpretive  letters 
addressing  the  provisions  of  Title 
IV  of  the  Employee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
basic  policy  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  termination  insurance  pro- 
gram 

Index  to  Pension  Benefit  Guaranty 
Corp.  OPO  Operations  Manual; 
Pan  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  basic  policies 
and  procedures  used  by  Insurance 
Operations  Department  staff  in  ad- 
ministenng  Title  IV  of  the  Em- 
ployee Retirement  Income  Security 
Act  (ERISA)  plan  termination  insur- 
ance program 


Order  from;  price;  make  checks  pay- 
able to— 


Superindendent  of  Documents,  U.S. 
Govemment  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  $13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  B464,  1900  E  St.  NW, 
Washington,  DC  20415-0001. 


PADC,  Freedom  of  Infomriation  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washington, 
DC  20004-1703.  Fees  charged  for 
research  and  reproduction  of  infor- 
mation are  based  upon  the  cunent 
Corporation  fee  schedule  for  infor- 
mation under  FOI  regulations  (36 
CFR  Part  902,  Subpart  I). 


Disclosure  Officer,  Communicatkjns 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pension  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
closure Officer  for  information  re- 
garding a  subsaiption  to  the  Opin- 
ion Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15 
per  page.  Payable  to  Pension  Ben- 
efit Guaranty  Corp.  or  contact  Dis- 
closure Officer  for  price  of  entire 
Operating  Policy  Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15 
per  page,  payable  to  Pension  Ben- 
efit Guaranty  Corp.  or  contact  Dis- 
closure Officer  for  price  of  entire 
Operations  Manual 


For  inspection,  copying,  or  additional 
information  contact 


NSF  Division  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St., 
NW.,  Washington,  DC  20550 


0PM  Library  or  any  0PM  Office,  in- 
cluding regk>nal  and  area  offices 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW,  Washington, 
DC  20004-1703. 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
202-326-^040  (202-326-4179  for 
TTY  and  TDD),  Suite  240,  1200  K 
St.,  NW.,  Washington.  DC  20005 
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Agency  and  subagency 
name 


Pension  Benefit  Guaranty 
CorpofatKMi,  Participant 
and  Employer  Appeals 
Department 


Index  title:  period  covereo,  oriel  de 
scnption  of  contents 


Veterans  Administration 


Veterans  Administration 


Index  to  Pension  Benefit  Guaranty 
Corp.  Appeals  Board  decisions; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 
sion letters  tfiat  are  final  decisions 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606,  Rules  for  Administrative 
Review  of  Agency  Deoslons 

Board  of  Veterans  Appeals  Index  I- 
01-1,  an  index  to  appellate  deci- 
sions. Annual  indexes  are  avail- 
able from  July  1977  to  the  present. 
This  index  is  published  on  micro- 
fiche only 


Order  troin,  price,  make  checks  pay- 
able to — 


Veterans  Administration  Publication 
Index,  1-03-1.  Ail  information  is 
current  as  of  Oct.  31,  1984.  Classi- 
fication subject  and  numeric  listing 
of  manuals,  VA  Regulations,  circu- 
lars, interim  issues,  handbooks, 
bulletins,  pamphlets,  and  guides, 
conveying  agency  policies,  regula- 
tions and  procedures  of  a  continu- 
ing nature 


Disctosure  Officer,  Communicatkjns 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240.  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15 
per  page,  payable  to  Pension  Ben- 
efit Guaranty  Corp. 


IrKlexes  from  July  1977  through  De- 
cemtjer  1983  may  be  obtained 
from  the  Chairman,  Board  of  Vet- 
erans Appeals  (01  CI),  810  Ver- 
mont Avenue,  NW.,  Washington, 
DC  20420.  Indexes  since  January 
1984  may  be  purchased  for  $7.00 
per  quarter  or  for  the  annual  cu- 
mulative from:  Promisel  &  Kom, 
Inc.,  4720  Montgomery  Lane,  Suite 
1009,  Bethesda.  Maryland  20814 

The  public  may  obtain  a  copy  of  the 
index  without  charge  from  the  Vet- 
erans Administration  Forms  and 
Publications  Depot,  6307  Gravel 
Ave.,  Alexandria.  VA  22310, 
ATTN:  Depot  Officer  (036B) 


For  inspection,  copying,  or  additional 
information  contact 


Board  of  Veterans  Appeals,  Room 
824,  Lafayette  Building,  811  Ver- 
mont Avenue,  NW.,  Washington, 
DC  20420,  or  contact  your  nearest 
VA  regional  office 


For  inspection:  VA  Central  Office, 
Editorial  Section,  Room  C-4,  810 
Vermont  Ave.,  NW.,  Washington, 
DC  20420.  Phone:  (202)  389-3966 
-OR-  Administrative  Officer  at 
nearest  VA  facility.  Check  your 
local  Telephone  Directory  under 
United  States  Government,  Veter- 
ans Administration,  or  ask  your  Di- 
rectory Assistance  Operator  for  the 
number  in  your  area. 
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Rules  and  Regulations 


Federal  Register 
Vol.  61,  No.  1 

Tuesday,  January  2,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urKler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROfECT  CN 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
rules  at  5  CFR  part  1201  to  update 
statutory  and  regulatory  citations  for 
various  appealable  personnel  actions 
and  to  make  a  conforming  amendment 
to  the  regulation  describing  appealable 
reduction-in-force  actions. 

EFFECTIVE  DATE:  January  2,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert-£.  Taylor,  Clerk  of  the  Board, 
202-653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Merit 
Systems  Protection  Board  is  amending 
its  rules  at  5  CFR  part  1201  to  update 
the  citations  for  various  appealable 
actions  listed  at  section  1201.3(a)  and  to 
make  a  conforming  amendment  to  the 
regulation  describing  appealable 
reduction-in-force  actions.  The 
amendments  at  paragraphs  (a)(7), 
(a)(12),  and  (a)(13)  reflect  changes  made 
by  the  Office  of  Personnel  Management 
in  its  regulations  at  5  CFR  parts  731, 
353,  and  330,  respectively.  The 
amendment  at  paragraph  (a)(8)(ii) 
reflects  a  statutory  amendment  to  title 
38  of  the  United  States  Code.  The 
amendment  at  paragraph  (a)(10) 
conforms  the  language  of  this  regulation 
to  that  of  Office  of  Personnel 
Management  regulations  at  5  CFR  part 
351. 

The  Board  is  pubhshing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 


Accordingly,  the  Board  eimends  5  CFR 
part  1201  as  follows: 

P"P^  1201— [AMENDED] 

1.  1  he  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204,  and  7701  unless 
otherwise  noted. 

§1201.3    [Amended] 

2.  Section  1201.3  is  amended  at 
paragraph  (a)(7)  by  deleting  "731.508" 
in  the  citation  and  bv  adding  in  its  place 
"731.501." 

3.  Section  1201.3  is  amended  at 
paragraph  (a)(8)(ii)  by  deleting  "38 
U.S.C.  2014(b)(1)(D)"  in  the  citation  and 
by  adding  in  its  place  "38  U.S.C. 
4214(b)(1)(E)." 

4.  Section  1201.3  is  amended  at 
paragraph  (a)(10)  by  deleting  the  phrase 
"reduction  in  grade"  and  by  adding  in 
its  place  "demotion." 

5.  Section  1201.3  is  amended  at 
paragraph  (a)(12)  by  deleting  "5  CFR 
353.401"  in  the  citation  and  by  adding 
in  its  place  "38  U.S.C.  4324,  5  CFR 
353.211  and  304." 

6.  Section  1201.3  is  amended  at 
paragraph  (a)(13)  by  deleting  "5  CFR 
330.202"  in  the  citation  and  by  adding 
in  its  place  5  CFR  330.209." 

Dated;  December  26, 1995. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

|FR  Doc.  95-31529  Filed  12-29-95;  8:45  am] 

BILLING  CODE  7400-01-M 


DEPARTMENT  Q-  TRANSPORTATION 
Feaera-  Aviation  Administration 

14  C-fi  -.^rt23 

[Docket  No.  130CE,  Special  Condition  23- 

CP-85T 


bpec  a-'  ^c'-i 
incorpcrn'eC. 
3A227-DC  jC 


; -ions;  Fairchild  Aircraft 
Model  SA227-CC  and 


26B)  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Fairchild  Aircraft 
Incorporated  Model  SA227-CC  and 
SA227-DC  (C-26B)  airplanes  modified 
by  Rockwell  Collins,  Cedar  Rapids, 
Iowa.  These  airplanes  will  have  novel 


and  unusual  design  features  when 
compared  to  the  state  of  teclmology 
envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  unusual  design  featiues  include  the 
installation  of  electronic  displays  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high^intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  January  2,  1996. 
Comments  must  be  received  on  or 
before  February  1,  1996. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  tlie  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  130CE,  Room 
1558,  601  East  12Lh  Street,  Kansas  City, 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  130CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816)426-6941. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety,  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  these  special  conditions. 

Interested  persons  are  invited  to 
submit  such  wTitten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
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the  rules  docket  for  examination  by 
interested  parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
submitted  in  response  to  this  request, 
must  include  a  self-addressed  and 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  130CE."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenier. 

Background 

On  November  13.  1995. 'Rockwell 
Collins,  400  Collins  Road  NE.  Cedar  . 
Rapids.  Iowa  52498,  made  an 
application  to  the  FAA  for  a 
supplemental  type  certificate  (STC)  for 
the  Fairchild  .\ircraft  Incorporated 
Model  SA227-CC  and  SA227-DC  (C- 
26B)  airplanes.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  such  as  digital 
avionics  consisting  of  an  electronic 
flight  instrument  system  (EFIS).  that  is 
vulnerable  to  HIRE  external  to  the 
airplane. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Fairchild  Aircraft  Incorporated  Model 
SA227-CC  and  SA227-DC  (C-26B) 
Airplanes  is  given  in  Type  Certification 
Data  Sheet  No.  A18SW,  FAR  23  through 
Amendment  23-34  plus  Amendment 
23-39;  equivalent  safety  finding  per 
FAA  letter  dated  September  20.  1990: 
FAR  Fart  36.  SEAR  through  Amendment 
5,  plus  the  following:  §§  23.1309. 
23.1311,  and  23.1321  of  Amendment 
23—41  and  §23.1322  of  Amendment  23- 
43;  exemptions,  if  any;  and  the  special 
conditions  adopted  by  this  rulemaking 
action. 

Discussion 

The  FAA  may  issue  and  amend 
special  conditions,  as  necessary,  as  part 
of  the  type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards,  designated 
according  to  §  21.101(b),  do  not  contain 
adequate  or  appropriate  safety  standards 
because  of  novel  or  unusual  design 
features  of  an  airplane.  Special 
conditions  are  prescribed  under  the 
provisions  of  §  21 .  16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations.  Special  conditions 
are  normally  issued  according  to 
§  11.49.  after  pubhc  notice,  as  required 
by  §§11.28  and  11.29(b),  effective 
October  14.  1980.  and  become  a  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 


Rockwell  Collins,  plans  to  incorporate 
certain  novel  and  unusual  design 
features  into  an  airplane  for  which  the 
airworthiness  standards  do  not  contain 
adequate  or  appropriate  safety  standards 
for  protection  from  the  effects  of  HIRE. 
These  features  include  electronic 
systems,  which  are  susceptible  to  the 
HIRE  environment,  that  were  not 
envisaged  by  the  existing  regulations  for 
this  type  of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readity  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRE  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  vvere  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRE.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 


These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or.  as  an  option  t^  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 

Field  Strength  Volts/Meteb 


Frequency 

10-100  KHz 

100-500  

500-2000  , 

2-30  MHz  ....; 

30-70 , 

70-100  

100-200  

200-400  

400-700  

700-1000  

1-2  GHz   

2-1  -.... 

4-6  

6-8  

8-12  

12-18  

18-40  


Peak 


Average 


50 

50 

60 

60 

70 

70 

200 

200 

30 

30 

30 

30 

150 

33 

70 

70 

4020 

935 

1700 

170 

5000 

990 

6680 

840 

6850 

310 

3600 

670 

3500 

1270 

3500 

360 

2100 

750 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
noB-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRE  requirements  apply  only  to  critical 
functions. 


UMI 


Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Fairchild  Aircraft 
Incorporated  Model  SA227-CC  and 
SA227-IX:  (C-26B)  Airplanes,  the 
following  special  conditions  are  issued. 
This  action  is  not  a  rule  of  general 
applicability  and  affects  only  those 
applicants  who  apply  to  the  FAA  for 
approval  of  these  features  on  these, 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  rulemaking  actions.  For 
example,  the  Domier  228-200  (53  FR 
14782,  April  26,  1988).  the  Cessna 
Model  525  (56  FR  49396,  September  30, 
1991),  and  the  Beech  models  200.  A200, 
and  B200  airplanes  (57  FR  1220,  January 
13,  1992).  ft  is  unlikely  that  additional 
public  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued  and 
commented  on.  For  these  reasons,  and 
because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  these  special 
conditions  are  being  made  effective 
upon  publication  in  the  Federal 
Register.  However,  as  previously 
indicated,  interested  persons  are  invited 
to  comment  on  these  special  conditions 
if  they  so  desire. 

List  of  Subjects  in  14  CER  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g):  40113,  44701. 
44702.  and  44704;  14  CFR  21.16  and  21.101; 
and  14  CFR  11.28  and  11.49. 


Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  modified 
Fairchild  Aircraft  Incorporated  Model 
SA227-CC  and  SA227-DC  (C-26B) 
Airplanes: 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City.  Missouri  on 
December  21,  1995. 

Henry  A.  Armstrong 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  q5-,31.573  Filed  12-29-95;  8:45  ami 
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14  CFR  Par^  71 

[Airspace  DocKei  No  95-AGL-11] 

Establishment  of  Glass  E  Airspace; 

Shell  Lake,  Wi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  to  accommodate  a  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  and  Distance  Measuring 
Equipment  (DME)  Standard  Instrument 
Approach  Procedure  (SIAP)  for  runway 
32  at  Shell  Lake  Municipal  Airport; 
Shell  Lake.  WI.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  for 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  J.  Williams,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 


SUPPLEMENTARY  INFORMATION: 
History 

On  August  4,  1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Shell  Lake  Municipal 
Airport,  Shell  Lake,  WI  (60  FR  39894). 
The  proposal  was  to  add  controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  for  Instrument  Flight 
Rules  (IFR)  operations. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995. 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Shell  Lake  Municipal  Airport,  Shell 
Lake,  WI.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  for  aircraft  executing  the 
approach.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  /Vmendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  DSC.  106(g),  40103,  40113, 
40120:  E.G.  10854,  24  FK  9565,  3  CFR.  1959- 
1 963  Comp. .  p.  389;  1 4  CFR  1 1 .69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airsjjace 
Designations  and  Reporting  Points, 
dated  August  17,  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005     The  class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  suliqce  of  the  earth. 


AGL  WI  E5  Sh<ll  Lake.  WI  [New] 

Shell  l^ke  Municipal  Airport,  WI 
(Lat.  45°43'53  "N,  long.  9r55'14"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6,3-mile 
radius  of  the  Shell  L,ake  Municipal  Airport 
and  within  2.7  miles  either  side  of  the  143- 
degree  bearing  from  the  airport  extending 
from  the  6.3-mile  radius  to  7.4  miles 
southeast  of  the  airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
6.  1995 

lefifrey  L.  Griffith 

Acting  Manager.  Air  Traffic  Division. 
FR  Doc  95-31572  Filed  12-2&-95;  8:45  am] 
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14  CFR  Part  73 

[Airspace  Docket  No.  93-ASO-8] 

Expansion  of  Restricted  Area  R-2917, 
De  Funiak  Springs,  FL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  expands  the 
lateral  and  vertical  dimensions  of 
Restricted  Area  R-2917.  De  Funiak 
Springs.  FL,  to  Increase  the  size  of  the 
special  use  airspace  around  an  existing 
Space  Detection  and  Tracking  Radar 
(FPS-85)  system  lo<:ated  at  that  site.  A 
revision  to  U.S.  Air  Force  safety 
regulations  increased  the  size  of  special 
use  airspace  required  around  such 
installations  to  lessen  any  potential 
hazard  to  aircraft  which  are  carrying 
electroexplosive  devices. 
EFFECTIVE  DATE:  0901  UTC.  February  29. 
1996. 


FOR  FURTHER  INFORMATION  COrfTACT:  Paul 
Gallant.  Military  Operations  Program 
Office.  Office  of  Air  Traffic:  System 
Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9361. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  3.  1993.  the  FAA 
proposed  to  increase  the  lateral  and 
vertical  dimensions  of  R-2917  from  a 
circular  area  with  a  1.25-statute-mile 
radius,  extending  from  the  surface  to 
5.000  feet  mean  sea  level,  to  a  2.5- 
nautical-mile  radius  circle,  extending  to. 
but  not  including  Flight  Level  230  (58 
FR  63908). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Section  73.29  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8C  dated  June  29. 
1995. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  increases  the  lateral  and  vertical 
dimensions  of  Restricted  Area  R-2917. 
De  Funiak  Springs.  FL.  in  order  to 
expand  the  special  use  airspace  around 
an  FPS-85  radar  facility.  The 
amendment  increases  the  size  of  R— 2917 
to  a  2.5-nautical-mile  radius  circle,  and 
raises  the  designated  altitude  to.  but  not 
including.  Flight  Level  230.  The  Radio 
Frequency  (RF)  energy  transmitted  by 
the  FPS-85  radar  potentially  could 
ignite  electroexplosive  devices  that  may 
be  carried  on  board  certain  aircraft. 
There  has  been  no  increase  in  the  power 
output  or  change  to  the  emission  pattern 
of  the  radar.  This  expansion  is  necessary 
because  the  U.S.  Air  Force  has  adopted 
revised  safety  criteria  virhich  better 
define  the  limits  of  the  RF  emission 
pattern  of  the  FPS-85  radar.  The 
expanded  R-2917  remains  totally 
within  the  confines  of  another  existing 
restricted  area,  R-2914A.  which  extends 
from  the  surface  to  unlimited  altitude, 
with  a  "continuous"  time  of 
designation.  Consequently,  since  the 
affected  area  remains  continuously 
designated  restricted  airspace,  there  will 
be  no  impact  on  nonparticipating 
aircraft  operations  as  a  result  of  this 
expansron.  This  amendment  replaces  a 


temporary  flight  restriction  which  was 
implemented  as  an  interim  safety 
measure  at  the  site.  This  amendment 
also  changes  the  title  of  the  using 
agency  to  "U.S.  Air  Force,  Commander, 
U.S.  Space  Command.  Peterson  AFB. 
CO."  and  adds  a  controlling  agency  for 
R-2917.  with  the  title  "U.S.  Air  Force. 
Eglin  Approach  Control." 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

The  U.S.  Air  Force  completed  an 
Environmental  Impact  Analysis  of  the 
proposed  expansion  action  in 
accordance  with  Air  Force  Regulations, 
and  applicable  Federal  Laws, 
regulations,  and  Executive  Orders.  The 
Air  Force  has  determined  that  the  action 
qualified  for  categorical  exclusion  2R 
under  Air  Force  Regulations: 
"Continuation  of  actions,  if  there  is  not 
substantial,  adverse  change  from 
previously  existing  conditions." 

Because  the  expansion  action  is  a 
minor  adjustment  to  the  internal 
boundaries  of  overlapping  restricted 
areas,  which  does  not  change  the  outer 
limits  of  the  restricted  airspace  as  a 
whole,  and  the  changes  in  the  title  of 
the  using  agency  and  addition  of  a 
controlling  agency  do  not  have  potential 
environmental  consequences,  the  FAA 
has  determined  that  this  action  qualifies 
for  categorical  exclusion  as  a  minor 
adjustment  to  a  special-use  airspace 
action  under  Paragraph  3(c)  of 
Appendix  3  of  FAA  Order  1050.1D. 
"Policies  and  Procedures  for 
Considering  Environmental  Impacts" 
and  the  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969,  40  CFR  part  1500.  A  documented 
categorical  exclusion  has  been  prepared 
by  the  FAA  and  placed  in  the  IDocket  for 
the  Final  Rule. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
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\doption  of  the  Amendiiuiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  oart  73,  as  follows: 

PART  ;3— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389: 14  CFR  11.69. 

§73.29    [AmenjPO 

R-2917  De  Funiak  Springs.  FL  [Revisedl 

Boundaries.  A  circle  with  a  2.5  NM  radius 
centered  at: 

Lat.  30''32'55"N.,  long.  86°12'52"W. 

Designated  altitudes.  Surface  to  but  not 
including  FL  230. 

Time  of  designation.  Continuous. 

Controlling  agency.  U.S.  Air  Force,  Eglin 
Approach  Control, 

Using  agency.  U.S.  Air  Force,  Commander. 
U.S.  Space  Command,  Peterson  AFB,  CO. 

Issued  in  Washington.  DC.  on  December 
21,1995. 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
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21  CFR  Part  573 

[Docket  No.  94F-02S31 

Food  Ac'Jitives  P'-r^-nitted  m  Feed  and 
Drinking  vV'ater  o'  Annals,  Menadione 
Nicotinamide  Btsu!fiie 

AGENCY:  hood^nd  Drug  Administration, 
HHS.  ^ 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the  . 
food  additive  regulations  to  provide  for 
the  safe  use  of  menadione  nicotinamide 
bisulfite  as  a  nutritional  supplement  for 
the  prevention  of  vitamin  K  deficiency 
and  as  a  source  of  supplemental  niacin 
in  chicken  and  turkey  feed  when  used 
at  a  rate  not  to  exceed  2  grams  per  ton 
(g/t)  of  complete  feed.  This  action  is  in 
response  to  a  food  additive  petition  filed 
by  Vanetta  (U.S.A.)  Inc. 
DATES:  Effective  January  2,  1996;  written 
objections  and  request  for  hearing  by 
February  1,  1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 


rm.  1-23.  12420  Parklawn  Dr., 
!'(.'  kville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Benz,  Center  for  Veterinary 
Medicine  (HFV-226).  Food  and  Drug 
Administration.  7500  Standish  PI,, 
Rockville,  MD  20855,  301-594-1729, 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  m  the  federal  Register  of 
August  15,  1994  (59  FR  41769).  FDA 
announced  that  a  food  additive  petition 
(FAP  2228)  had  been  filed  by  Vanetta 
(U.S.A.)  Inc.,  1770  East  Market  St.,  York, 
PA  17402.  The  petition  proposed  to 
amend  the  food  additives  regulations  in 
21  CFR  part  573  to  provide  for  the  safe 
use  of  menadione  nicotinamide  bisulfite 
as  a  nutritional  supplement  for  the 
prevention  of  vitamin  K  deficiency  in 
chickens  and  turkeys  and  as  a  source  of 
supplemental  niacin  in  chicken  and 
turkey  diets  to  be  used  at  a  level  not  to 
exceed  2  g/t  of  complete  feed. 

The  notice  of  filing  provided  for  a  75- 
day  comment  period.  No  comments 
were  received. 

FDA  has  evaluated  the  data  and 
information  in  the  petition  and  other 
relevant  material.  FDA  concludes  that 
the  proposed  use  of  the  additive  in 
chicken  and  turkey  diets,  not  to  exceed 
2  g/t  of  complete  feed,  is  safe.  Therefore, 
the  food  additive  regulations  in  part  573 
are  amended  to  add  new  §  573.625  to 
reflect  this  approved  use. 

In  accordance  with  §  571.1(h)  (21  CFR 
571.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Veterinary 
Medicine  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  571, 1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  1, 1996.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 


numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  ihe  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  573 

Animal  feeds.  Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  573  is  amended  as  follows: 

PART  573— FOOD  ADDITIVES 
PERMITTED  IN  FEED  AND  DRINKING 
WATER  OF  ANIMALS 

1.  The  authority  citation  for  21  CFR 
part  573  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348).  . 

2.  New  §  573.625  is  added  to  subpart 
B  to  read  as  follows: 

§573.625    Menadione  nicotinamide 
bisulfite. 

The  food  additive  may  be  safely  used 
as  follows: 

(a)  Product.  The  additive  is  1.2.3,4- 
tetrahydro-2-methyl-1.4-dioxo-2- 
naphthalene  sulfonic  acid  with  3- 
pyridine  carboxylic  acid  amine  (CAS 
No.  73581-79-0). 

O0^onditions  of  use.  As  a  nutritional 
supplement  in  chicken  and  turkey  feeds 
for  both  the  prevention  of  vitamin  K 
deficiency  and  as  a  source  of 
supplemental  niacin. 

(c)  Limitations.  Not  to  exceed  2  grams 
per  ton  of  complete  feed.  To  assure  safe 
use,  the  label  and  labeling  shall  bear 
adequate  directions  for  use. 
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Ctated:  Decmnber  22.  1995. 
s(t!in> .   t-   Sundlof. 

^„  tL .,., .  ^nterfor  Veterinary  Madicine. 
IFR  [)oc.  95-31556  Filed  12-29-95;  8:45  am] 
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Service 


2b  :pr  -  1 -s  1  and  602 
[TD8652] 

Casr  R^'o-   iing  by  Court  Clerks 

AQS4CY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  the  information 
reporting  requirements  of  Federal  and 
State  court  clerics  upon  receipt  of  more 
than  $10,000  in  cash  as  bail  for  any 
individual  charged  with  a  specified 
criminal  offense.  The  final  regulations 
reflect  changjs  to  the  law  made  by  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  and  affect 
court  clerks  who  receive  more  than 
$10,000  in  cash  as  bail. 
EFFECTIVE  DATE:  These  regulations  are 
effective  February  1-3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susie  K.  Bird.  (202)  622-4960  (not  a 
toll-free  number). 

SUPPI.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  Tinal  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1449.  Responses 
to  this  collection  of  information  are 
required  to  implement  the  statutory 
requirements  of  section  60501(g). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  time  estimates  for  the  reporting 
requirements  contained  in  this 
regulation  are  reflected  in  the  burden 
estimates  for  Form  8300. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer.  T:FP. 
Washington.  DC  20224.  and  to  the 
Office  of  Management  and  Budget.  Attn: 


Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503. 

Books  and  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  provides  final  Income 
Tax  Regulations  (26  CFR  parts  1  and 
602)  under  section  60501(g)  of  the 
Internal  Revenue  Code  of  1986  (Code). 
This  provision  was  added  by  section 
20415  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  (the  Act) 
(Public  Law  103-322). 

On  December  15,  1994.  the  IRS 
published  in  the  Federal  Register 
temporary  regulations  (TD  8572.  59  FR 
64572)  with  a  cross-reference  to  a  notice 
of  proposed  rulemaking  (lA-57-94.  59 
FR  64635). 

Written  comments  responding  to  the 
notice  were  received.  No  public  hearing 
was  requested  or  held.  After 
consideration  of  all  comments,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision,  and 
the  corresponding  temporary 
regulations  are  removed. 

Explanation  of  Revisions  and  Summary 
of  Comments 

Under  the  temporary  and  proposed 
regulations,  reporting  may  be  required 
when  more  than  $10,000  in  cash  is 
received  as  bail  by  a  clerk  of  a  Federal 
or  State  court.  The  temporary  and 
proposed  regulations  provide  that  a 
clerk  is  the  clerk's  office  or  the  office, 
department,  division,  branch,  or  unit  of 
the  court  that  is  authorized  to  receive 
bail.  One  commentator  suggested  that 
the  regulations  clarify  whether  reporting 
under  section  60501(g)  is  required  by  a 
clerk  if  an  entity  that  is  not  a  part  of  the 
court  receives  bail.  In  some 
jurisdictions,  for  example,  a  sheriff 
receives  bail.  The  final  regulations 
provide  that  if  someone  other  than  a 
clerk  receives  bail  on  behalf  of  a  clerk, 
the  clerk  is  treated  as  receiving  the  bail. 
Thus,  the  clerk  must  make  the  return  of 
information  if  the  other  requirements  of. 
section  60501(g)  are  satisfied. 

Under  the  temporary  and  proposed 
regulations,  a  statement  must  be  sent  to 
each  payor  of  bail  reporting  certain 
information,  including  the  "aggregate 
amount  of  reportable  cash  received 
during  the  calendar  year  by  the  clerk 
who  made  the  information  return 
required  by  (section  6050l(g)|  in  all  cash 


transactions  relating  to  the  payor  of 
bail."  The  temporary  and  proposed 
regulations  reflect  the  statutory 
requirement  in  section  60501(g)(5)(B) 
that  clerks  provide  the  aggregate  amount 
of  reportable  cash.  A  commentator 
asked  whether  separately  reported 
amounts  satisfy  this  aggregate  amount 
requirement.  The  final  regulations 
clarify  that  the  aggregate  amount 
requirement  can  be  satisfied  either  by 
sending  a  single  written  statement  with 
an  aggregate  amount  listed  or  by 
furnishing  a  copy  of  each  Form  8300 
relating  to  that  payor  of  bail. 

In  addition,  the  final  regulations 
clarify  that,  if  multiple  payments  are 
made  to  satisfy  bail  reportable  under 
this  section  and  the  initial  payment 
does  not  exceed  $10,000.  the  initial 
payment  and  subsequent  payments 
must  be  aggregated  and  the  information 
return  required  by  section  60501(g)  must 
be  filed  by  the  15th  day  after  receipt  of 
the  payment  that  causes  the  aggregate 
amount  to  exceed  $10,000.  However, 
payments  made  to  satisfy  separate  bail 
requirements  are  not  required  to  be 
aggregated. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susie  K.  Bird,  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follow; 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.6050I-2T  and  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *    *    * 
Section  1.60501-2  also  issued  under  26 
U.S.C.  60501.  *   *    * 

§§  1,60501-OT  and  1 .6050I-2T    [Removed] 
Par.  2.  Sections  1.6050I-0T  and 

1.6050I-2T  are  removed. 
Par.  3.  Sections  1.60501-0  and 

1.60501-2  are  added  fn  rp,irl  .is  follows: 

§1.60501-0    Table  of  contents. 

This  section  lists  the  major  captions 
that  appear  in  §§1.60501-1  and  1.60501- 
2. 

§  1 .60501-1  Returns  relating  to  cash  in 
excess  of  $10,000  received  in  a  trade  or 
business. 

(a)  Reporting  requirement. 

(1)  In  general. 

(2)  Cash  received  for  the  account  of 
another. 

(3)  Cash  received  by  agents, 
(i)  General  rule. 

(ii)  Exception, 
(iii)  Example. 

(b)  Multiple  payments. 

(1)  Initial  payment  in  excess  of  $10,000. 

(2)  Initial  payment  of  $10,000  or  less. 

(3)  Subsequent  payments. 

(4)  Example. 

(c)  Meaning  of  terms. 
(l)Cash. 

(i)  Amounts  received  prior  to  February  3. 
19.92. 

(ii)  Amounts  received  on  or  after  February 
3.  1992. 

(iii)  Designated  reporting  transaction. 

(iv)  Exception  for  certain  loans. 

(v)  Exception  for  certain  installment  sales. 

(vi)  Exception  for  certain  down  payment 
plans. 

(vii)  Examples. 

(2)  Consumer  durable. 

(3)  Collectible. 

(4)  Travel  or  entertainment  activity. 

(5)  Retail  sale. 

(6)  Trade  or  business. 

(7)  Transaction. 

(8)  Recipient. 

(d)  Exceptions  to  the  reporting 
requirements  of  section  60501. 

(1)  Receipt  of  cash  by  certain  financial 
institutions. 

(2)  Receipt  of  cash  by  certain  casinos 
having  gross  annual  gaming  revenue  in 
excess  of  SI. 000,000. 

(i)  In  general. 

(ii)  Casinos  exempt  under  31  CFR 
103.45(c). 

(iii)  Reporting  of  cash  received  in  a 
nongaming  business. 


(iv)  Example. 

(3)  Receipt  of  cash  not  in  the  course  of  the 
recipient's  trade  or  business. 

(4)  Receipt  is  made  with  respect  to  a 
foreign  cash  transaction. 

(i)  in  general, 
(ii)  Example. 

(e)  Time,  manner,  and  form  of  reporting. 

(1 )  Time  of  reporting. 

(2)  Form  of  reporting. 

(3)  Manner  of  reporting, 
(i)  Where  to  file. 

(ii)  Verification. 

(iii)  Retention  of  returns. 

(f)  Requirement  of  furnishing  statements. 

(1)  In  general. 

(2)  Form  of  statement. 

(3)  When  statement  is  to  be  furnished. 

(g)  Cross-reference  to  penalty  provisions. 

(1)  Failure  to  file  correct  information 
return. 

(2)  Failure  to  furnish  correct  statement. 

(3)  Criminal  penalties. 

§  1.80501-2    Returns  relating  to  cash  in 
excess  of  $10,000  received  as  bail  by  court 
clerks. 

(a)  Reporting  requirement. 

(b)  -Meaning  of  terms. 

(c)  Time,  form,  and  manner  of  reporting. 

(1)  Time  of  reporting, 
(i)  In  general. 

(ii)  Multiple  payments. 

(2)  Form  of  reporting. 

(3)  Manner  of  reporting, 
(i)  Where  to  file. 

(ii)  Verification  of  identity. 

(d)  Requirement  to  furnish  statements. 

(1)  Information  to  Federal  prosecutors, 
(i)  In  general. 

(ii)  Form  of  statement. 

(2)  Information  to  payors  of  bail, 
(i)  In  general. 

(ii)  Form  of  statement, 
(iii)  Aggregate  amount. 

(e)  Cross-reference  to  penalty  provisions. 

(f)  Effective  date. 

§  1  60501-2    Returns  relating  to  cash  in 
excess  of  $10,000  received  as  bail  by  court 
clerks. 

(aj  Reporting  requirement.  Any  clerk 
of  a  Federal  or  State  court  who  receives 
more  than  $10,000  in  cash  as  bail  for 
any  individual  charged  with  a  specified 
criminal  offense  must  make  a  return  of 
information  with  respect  to  that  cash 
receipt.  For  purposes  of  this  section,  a 
clerk  is  the  clerk's  office  or  the  office, 
department,  division,  branch,  or  unit  of 
the  court  that  is  authorized  to  receive 
bail.  If  someone  other  than  a  clerk 
receives  bail  on  behalf  of  a  clerk,  the 
clerk  is  treated  as  receiving  the  bail  for 
purposes  of  this  paragraph  (a). 

(b)  Meaning  of  terms.  The  following 
definitions  apply  for  purposes  of  this 
section — 

Cash  means — 

(1)  The  coin  and  currency  of  the 
United  States,  or  of  any  other  country, 
that  circulate  in  and  are  customarily 
used  and  accepted  as  money  in  the 
country  in  which  issued;  and 


(2)  A  cashier's  check  (by  whatever 
name  called,  including  treasurer's  check 
and  bank  check),  bank  draft,  traveler's 
check,  or  money  order  having  a  face 
amount  of  not  more  than  $10,000. 

Specified  criminal  offense  means — 

(1)  A  Federal  criminal  offense 
involving  a  controlled  substance  (as 
defined  in  section  802  of  title  21  of  the 
United  States  Code),  provided  the 
offense  is  described  in  Part  D  of 
Subchapter  I  or  Subchapter  II  of  title  21 
of  the  United  States  Code; 

(2)  Racketeering  (as  defined  in  section 
1951,  1952,  or  1955  of  title  18  of  the 
United  States  Code); 

(3)  Money  laundering  (as  defined  in 
section  1956  or  1957  of  title  18  of  the 
United  States  Code);  and 

(4)  Any  State  criminal  offense 
substantially  similar  to  an  offense 
described  in  this  paragraph  (b). 

(c)  Time,  form,  and  manner  of 
reporting — (1)  Time  of  reporting — (i)  In 
general.  The  information  return 
required  by  this  section  must  be  fiied 
with  the  Internal  Revenue  Service  by 
the  15th  day  after  the  date  the  cash  bail 
is  received. 

(ii)  Multiple  payments.  If  multiple 
payments  are  made  to  satisfy  bail 
reportable  under  this  section  and  the 
initial  payment  does  not  exceed 
$10,000,  the  initial  payment  and 
subsequent  jjayments  must  be 
aggregated  and  the  information  return 
required  by  this  section  must  be  filed 
with  the  Internal  Revenue  Service  by 
the  15th  day  after  receipt  of  the  payment 
that  causes  the  aggregate  amount  to 
exceed  $10,000.  However,  if  payments 
are  made  to  satisfy  separate  bail 
requirements,  no  aggregation  is 
required.  Thus,  if  in  Month  1  a  clerk 
receives  $6,000  in  bail  for  an  individual 
charged  with  a  specified  criminal 
offense  and  later,  in  Month  2,  receives 
$7,000  in  bail  for  that  same  individual 
charged  with  another  specified  criminal 
offense,  no  aggregation  is  required. 

(2)  Form  of  reporting.  The  return  of 
information  required  by  paragraph  (a)  of 
this  section  must  be  made  on  Form  8300 
and  must  contain  the  following 
information — 

(i)  The  name,  address,  and  taxpayer 
identification  number  (TIN)  of  the 
individual  charged  with  the  specified 
criminal  offense; 

(ii)  The  name,  address,  and  TIN  of 
each  person  posting  the  bail  (payor  of 
bail),  other  than  a  person  posting  bail 
who  is  licensed  as  a  bail  bondsman  in 
the  jurisdiction  in  which  the  bail  is 
received; 

(iii)  The  amount  of  cash  received; 

(iv)  The  date  the  cash  was  received; 
and 
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(v)  Any  other  intormation  requtred  by 
Form  8300  or  its  instructions. 

(3)  Manner  of  reporting — (i)  Where  to 
file.  Returns  required  by  this  section 
must  be  filed  with  the  Internal  Revenue 
Service  office  designated  in  the 
instructions  for  Form  8300.  A  copy  of 
the  information  return  required  to  be 
filed  under  this  section  must  be  retained 
for  five  years  from  the  date  of  filing. 

(ii)  Verification  of  identity.  A  clerk 
required  to  make  an  information  return 
under  this  section  must,  in  accordance 
with  §  l.B050l-l(e)(3)(ii),  verify  the 
identity  of  each  payor  of  bail  listed  in 
the  return. 

(d)  Requirement  to  furnish 
statements — (1)  Information  to  Federal 
prosecutors — (i)  In  general.  A  clerk 
required  to  make  an  information  return 
under  this  section  must  furnish  a 
written  statement  to  the  United  States 
Attorney  for  the  jurisdiction  in  which 
the  individual  charged  with  the 
specified  crime  resides  and  the  United 
States  Attorney  for  the  jurisdiction  in 
which  the  specified  criminal  offense 
occurred  (applicable  United  States 
Attomey(s)).  The  written  statement 
must  be  filed  with  the  applicable  United 
States  Attomey(s)  by  the  15th  day  after 
the  date  the  cash  bail  is  received. 

(ii)  Form  of  statement.  The  written 
statement  must  include  the  information 
required  by  paragraph  (c)(2)  of  this 
section.  The  requirement  of  this 
paragraph  (d)(l)(ii)  will  be  satisfied  if 
the  clerk  provides  to  the  applicable 
United  States  Attomey(s)  a  copy  of  the 
Form  8300  that  is  filed  with  the  Internal 
Revenue  Service  pursuant  to  this 
section. 

(2)  Information  to  payors  of  bail — (i) 
In  general.  A  clerk  required  to  make  an 
information  return  under  this  section 
must  furnish  a  written  statement  to  each 
payor  of  bail  whose  name  is  set  forth  in 
a  return  required  by  this  section.  A 
statement  required  under  this  paragraph 
(d)(2)  must  be  furnished  to  a  payor  of 
bail  on  or  before  lanuary  31  of  the  year 
following  the  calendar  year  in  which  the 
cash  is  received.  A  statement  will  be 
considered  furnished  to  a  payor  of  bail 
if  it  is  mailed  to  the  payor's  last  known 
address. 

(ii)  Form  of  statement.  The  statement 
required  by  this  paragraph  (d)(2)  need 
not  follow  any  particular  format,  but 
must  contain  the  following 
information — 

(A)  The  name  and  address  of  the 
clerk's  office  making  the  return; 

(B)  The  aggregate  amount  of 
re{>ortable  cash  received  during  the 
calendar  year  by  the  clerk  who  made  the 
information  return  required  by  this 
section  in  all  cash  transactions  relating 
to  the  payor  of  bail;  and 


[Li  A  legend  stating  tlial  tiie 
information  contained  in  the  statement 
has  been  reported  to  the  Internal 
Revenue  Service  and  the  applicable 
United  States  Attoniey(s). 

(iii)  Aggregate  amount.  The 
requirement  of  furnishing  the  aggregate 
amount  in  paragraph  (d)(2)(ii)(B)  of  this 
section  will  be  satisfied  if  the  clerk 
provides  to  the  payor  of  bail  either  a 
single  written  statement  listing  the 
aggregate  amount,  or  a  copy  of  each 
Form  8300  relating  to  that  payor  of  bail. 

(e)  Cmss-reference  to  penalty 
provisions.  See  sections  6721  through 
6724  for  penalties  relating  to  the  failure 
to  comply  with  the  provisions  of  this 
section. 

(f)  Effective  date.  This  section  applies 
to  cash  rec.eived  by  court  clerks  on  or 
after  February  13.  1995. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101     [Amended] 

Par.  5.  In  tj  602.101.  paragraph  (c)  is 
amended  by  removing  the  entry 
'1.6050I-2T"  from  the  table  and  adding 

the  entry  "1.60501-2 1545-1449"  in 

numerical  order  in  the  table. 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 

Approved:  December  12.  1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-31459  Filed  12-29-95;  8:45  ami 
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33  CFR  Subchapter  D  and  Part  81 

[CGO  95-053] 

RIN2115-AF16 

Removal  of  72  COLREGS  Text  From 
CFR  and  Revision  of  Subchapter  D 
Note 

agency:  Coast  Guard.  DOT. 
ACTKW:  Direct  final  rule. 

summary:  In  furtherance  of  the 
President's  Regulatory  Reinvention 
Initiative  by  this  direct  finaj  rule,  the 
Coast  Guard  is  removing  the  text  of  the 
International  Regulations  for  Preventing 
Collisions  at  Sea.  1972  (72  COLREGS) 
from  the  CFR.  That  text  merely 
duplicates  text  found  in  the  United 


Slates  Code.  1  his  rule  also  will  update 
the  note  containing  a  list  of  U.S. 
territories  and  possessions  where  the  72 
COLREGS  apply.  This  rulemaking 
represents  the  Coast  Guard's  first  use  of 
direct  final  rulemaking  as  recommended 
to  agencies  by  the  National  Performance 
Review. 

DATES:  This  rule  is  effective  on  April  1, 
1996.  unless  the  Coast  Guard  receives 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  March  4.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406J  (CGO  95-053). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Schneider  Appleby.  Project 
Manager,  at  (202)  267-0352. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Any  comments  must  identify  the 
names  and  address  of  the  person 
submitting  the  comment.  sp)ecify  the 
rulemaking  docket  (CGD  95-053)  and 
the  specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  the 
reason  for  each  specific  comment. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/^  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Regulatory  Information 

The  Coast  Guard  is  publishing  a  direct 
final  rule,  the  procedures  of  which  are 
outlined  in  33  CFR  1.05-55,  because  no 
adverse  comments  are  anticipated.  If  no 
adverse  comments  or  any  written  notice 
of  intent  to  submit  adverse  comments 
are  received  within  the  specified 
comment  period,  the  rule  will  become 
effective  as  stated  in  the  DATES  section. 
In  that  case,  prior  to  the  effective  date, 
the  Coast  Guard  will  publish  a  notice  in 
the  Federal  Register  stating  that  no 
adverse  comment  was  received  and 
confirming  that  the  rule  will  become 


effective  as  scheduled.  However,  if  the 
Coast  Guard  receives  written  adverse 
comment  or  written  notice  of  intent  to 
submit  adverse  comment,  the  Coast 
Guard  will  publish  a  notice  in  the  ■ 
Federal  Register  to  announce 
withdrawal  of  all  or  part  of  the  direct 
final  rule.  If  adverse  comments  apply  to 
only  part  of  this  rule,  and  it  is  possible 
to  remove  that  part  without  defeating 
the  purpose  of  the  rule,  the  Coast  Guard 
may  adopt  as  final  those  parts  of  this 
rule  on  which  no  adverse  comment 
were  received.  The  part  of  the  rule  that 
is  the  subject  of  adverse  comment  will 
he  withdrawn.  If  the  Coast  Guard 
decides  to  proceed  with  a  rulemaking 
following  receipt  of  adverse  comments, 
a  separate  Notice  of  Proposed 
Rulemaking  (NPRM)  will  be  published 
and  a  new  opportunity  for  comment 
provided. 

A  comment  is  considered  "adverse"  if 
the  comment  explains  why  the  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule's  underlying 
premise  or  approach  or  would  be 
ineffective  or  unacceptable  without  a 
change.  A  comment  submitted  in 
support  of  a  rule  is  not  adverse.  A 
comment  suggesting  that  the  policy 
requirements  of  the  rule  should  or 
should  not  be  extended  to  other  Coast 
Guard  programs  is  outside  the  scope  of 
the  rule  and  is  not  adverse. 

Background  and  Puqiose 

This  project  resulted  from  a  review  of 
the  Code  of  Federal  Regulations  (CFR) 
required  by  the  Presidential  Regulatory 
Reinvention  Initiative  review  to  rid  the 
CFR  of  unnecessary  regulations.  This 
rule  will  remove  Appendix  A  or  Part  81 
of  33  CFR  which  reprints  the  text  of  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  (72  COLREGS) 
published  at  33  U.S.C.  §  1602.  The  72 
COLREGS  implement  the  Convention 
on  the  International  Regulations  for 
Preventing  Collisions  at  Sea.  1972 
which  was  adopted  by  Presidential 
Proclamation  in  1972.  The  text  in  the 
CFR  which  will  be  eliminated  by  this 
rule  exactly  duplicates  the  text  set  out 
in  the  United  States  Code.  Therefore, 
the  Coast  Guard  believes  that  it  is  both 
unnecessary  for  the  text  to  be  reprinted 
in  the  Code  of  Federal  Regulations. 
Additionally,  the  practical  effect  of  this 
elimination  should  be  minimal  as  the 
text  of  the  72  COLREGS  is  also  reprinted 
in  Commandant  Instruction 
(COMDTINST  M16672.2B)  which  is 
available  to  the  public  through  the 
Government  Printing  Office.  Since  these 
laws  are  available  in  the  United  States 
Code  (U.S.C.)  and  can  be  acquired 
through  the  Government  Printing  Office, 
the  Coast  Guard  has  determined  that 


Appendix  A  should  be  eliminated  as 
unnecessary. 

Additionally,  the  list  of  U.S. 
territories  where  the  72  COLREGS 
apply,  contained  in  the  special  note  to 
Subchapter  D  in  33  CFR.  is  being 
updated  to  remove  the  Trust  Territory  of 
the  Pacific  Islands.  This  is  an 
administrative  update  being  made 
because  the  Trust  Territory  of  the 
Pacific  Islands  is  no  longer  a  U.S. 
territory. 

The  Coast  Guard  is  retaining  in  33 
CFR  the  interpretative  rulings  regarding 
the  72  COLREGS  as  well  as  the 
demarcation  lines  delineating.the 
boundaries  where  the  72  COLREGS 
apply. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulato^f  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unneces.sary. 
The  Coast  Guard  determined  that  a  full 
Regulatory  Evaluation  was  unnecessary 
because  this  rule  is  simply  an 
administrative  action  eliminating 
unnecessary  text  from  the  CFR  and  will 
have  no  significant  impact  on  the 
maritime  community. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

This  project  will  not  impose  any  cost 
on  the  marine  industry.  Mariners  have 
easy  access  to  these  laws  through  Coast 
Guard  publications  which  are  available 
from  the  Government  Printing  Office  as 
well  as  through  the  United  States  Code. 
This  change  will  serve  an  indirect 
benefit  to  the  Federal  Government  by 
saving  the  cost  of  printing  seventeen 
pages  in  the  Code  of  Federal 
Regulations. 


Therefore,  the  Coast  Guard  finds  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  comments 
submitted  in  response  to  this  finding 
will  be  evaluated  under  the  criteria 
described  earlier  in  the  preamble  for 
comments. 

Collection  oflnformation 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e(34)(a)ofTheNEPA 
Implementing  Procedures,  COMDTINST 
M16475.1B.  (as  revised  by  59  FR  38654. 
July  29,  1994),  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  81 

Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Treaties. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  33 
U.S.C.  1602,  the  Coast  Guard  amends  33 
CFR  chapter  1  and  part  81  as  follows: 

Subchapter  D    [Amended! 

1.  The  special  note  at  the  beginning  of 
subchapter  D  is  amended  by  removing 
"The  Trust  Territory  of  the  Pacific 
Islands"  from  the  listing  in  paragraph  a. 

PART  81— [AMENDED] 

2.  The  authority  for  part  81  continues 
to  read  as  follows: 

Authority:  33  U.S.C.  1607;  E.G.  No.  11964; 
44  CFR  1,46. 

3.  Appendix  A  to  part  81  is  removed. 
Dated:  December  22.  1995. 

Rudy  K.  Peschel. 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 

of  Navigation  Safety  and  Waterway  Ser\- ices. 

[FR  Doc;  95-31522  Filed  12-29-95;  8:45  ami 
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jrNt=tAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  201-1.  201-2.  201-3, 
201^.  201-6.  201-7,  201-17,  201-18, 
201-20,  201-21,  201-22,  201-24  and 
201-39 

[f  IRMR  Amendment  7] 

RIN  3090-AF31 

Amendment  of  FIRMR  Provisions  To 
Ensure  Currency  and  Relevancy 

agency:  Information  Technology 
Service.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
selected  Federal  Information  Resources 
Management  Regulation  (FIRMR) 
provisions  to  ensure  the  currency  and 
relevancy  of  the  FIRMR.  It  is  issued  in 
accordance  with  Executive  Order  12866 
of  September  30.  1993.  which  requires 
agencies  to  periodically  review  their 
significant  regulations  to  determine 
whether  they  should  be  modified  or 
eliminated. 

This  rule  makes  a  number  of  changes 
to  the  FIRMR  Among  the  more 
significant  changes,  are  the  following: 
add.  change,  or  remove  FIRMR 
definitions  and  acronyms  including 
redefining  "outdated  equipment"  to 
mean  Federal  information  processing 
equipment  over  six  years  old  that  is  no 
longer  in  current  production;  revise 
provisions  pertaining  to  accessibility  by 
individuals  with  disabilities  to 
implement  the  new  focus  in  the 
Rehabilitation  Act  Amendment  of  1992 
on  information  rather  than  equipment; 
permit  agency  heads  to  grant  exceptions 
to  the  mandatory  use  of  a  Federal 
Standard  (FED-STD)  after  notification 
to  GSA;  clarify  the  intent  of  the  FIRMR 
requirement  for  agencies  to  conduct 
requirements  analyses  "commensurate 
with  the  size  and  complexity  of  the 
need";  allow  agencies  to  substitute 
similar  documentation  prepared  in 
response  to  programmatic  needs  for 
requirements  analyses;  establish  a 
threshold  below  which  agencies  do  not 
have  to  prepare  a  requirements  analysis 
or  analysis  of  alternatives,  clarify  that 
agencies  need  only  perform  an  analysis 
of  alternatives  for  those  alternatives 
most  feasible  to  implement;  raise  the 
threshold  from  $50,000  to  $1,000,000 
for  doing  an  analysis  of  alternatives 
limited  to  demonstrating  that  the 
benefits  of  the  acquisition  will  outweigh 
the  costs;  specify  ratification  procedures 
when  a  delegation  of  procurement 
authority  (DFA)  is  required  from  GSA 
but  has  not  been  obtained;  remove  the 
reporting  requirements  to  GSA  for 


listening-in  to  or  recording  telephone 
conversations  and  toll-free  telephone 
service;  clarify  procedures  for 
economical  capability  and  performance 
vahdation;  revise  the  scope  of 
obsolescence  reviews  to  include 
equipment  that  may  be  obsolescing; 
expand  the  exception  from  $300,000  to 
$1,000,000  for  award  based  on  lowest 
offered  purchase  price;  clarify  that 
agencies  must  submit  post  delegation 
information  to  GSA  for  specific 
acquisition  delegations,  clarify 
procedures  for  evaluating  outdated  and 
obsolete  information  technology;  and 
remove  an  antiquated  clause  concerning 
warranty  exclusion  and  limitation  of 
damages. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  1.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  )udy 
Steele.  GSA,  Center  for  Information 
Technology  Policy  and  Regulations 
Management  (KAR).  18th  &  F  Streets. 
NW..  Room  3224,  Washington.  DC 
20405.  telephone  FTS/Commercial  (202) 
501-3194  (v)  or  (202)  501-0657  (tdd). 
SUPPLEMENTARY  INFORMATION:  (1)  This 
amendment  incorporates  provisions  of 
two  notices  of  proposed  rulemaking 
(NPR's)  published  in  the  Federal 
Register  (FR)  on  December  6.  1994  and 
January  10.  1995.  The  December  6. 
1994.  FR  notice  proposed  various 
changes  to  several  sections  of  the 
FIRMR.  The  January  10.  1995.  FR 
notice,  erroneously  published  as  an 
amendment  to  Fart  39  of  the  Federal 
Acquisition  Regulation,  provided 
clarification  regarding  ratification 
procedures  for  contracts  that  required  a 
delegation  of  procurement  authority 
(DPA)  from  GSA  when  the  DPA  had  not 
been  obtained  initially.  The  following 
summarizes  the  changes  being  made  as 
a  result  of  these  notices: 

(a)  Sections  201-1. 003(a).  201-3.000. 
201-3.001(a).  201-3.101.  201-3. 201(d). 
201-3.3  and  the  title  to  part  201-3  are 
amended  to  discontinue  the  opportunity 
for  agencies  to  establish  supplements  to 
the  FIRMR  as  part  of  the  Code  of  Federal 
Regulations  (CFR).  GSA  has  determined 
that  agencies  have  not  issued  such 
regulations  in  the  CFR  since  the 
establishment  of  the  FIRMR,  and  that 
the  provisions  are  therefore 
unnecessarv. 

(b)  Section  201-1.003  paragraph  (d)  is 
amended  by  deleting  responsibilities  of 
the  Archivist  of  the  United  States.  It  is 
the  intent  of  the  FIRMR  to  only 
implement  GSA's  authorities  and 
responsibilities.  Including  the 
Archivist's  responsibilities  in  the 
FIRMR  is.  therefore,  unnecessary. 

(c)  Section  201-2.001  paragraphs 
(a)(1)  through  (6)  are  removed.  The 


original  text  was  taken  from  the 
Paperwork  Reduction  Act.  However,  not 
all  provisions  were  excerpted.  This 
resulted  in  some  confusion. 
Accordingly,  the  text  is  being  removed 
so  that  agencies  will  refer  to  the 
Paperwork  Reduction  Act  to  learn  the 
specific  responsibilities  of  the 
designated  senior  official. 

(d)  Section  201-2.001  paragraph  (b)  is 
amended  by  removing  the  last  sentence 
which  pertained  to  agencies  not  subject 
to  the  Paperwork  Reduction  Act.  This 
information  is  adequately  covered  in 
§201-2.002. 

(e)  Section  201-2.002  is  amended  by 
changing  the  sequence  of  paragraphs  (a) 
through  (c).  The  revised  sequence  more 
accurately  aligns  the  responsibilities  of 
the  agency  designated  senior  official 
(DSO). 

(f)  Section  201-3  discusses  the 
organization  of  the  FIRMR.  how  it  is 
supplemented  with  other  guidance 
issuances,  and  its  relationship  to  the 
Federal  Acquisition  Regulation  (FAR), 
Section  201-3.001  is  amended  to 
remove  unnecessary  details  which 
pertain  to  circumstances  giving  rise  to 
interim  rules.  This  information  is  more 
appropriately  discussed  in  §  201-3.203. 
Section  201-3.203  paragraph  (c) 
replaces  the  term  "temporary  change" 
with  the  words  "interim  rule"  to 
standardize  terminology  pertaining  to 
revising  the  FIRMR.  Also  removed  for 
brevity  is  a  redundant  sentence  that  lists 
the  various  types  of  guidance  material 
already  described.  For  consistency,  the 
enumeration  of  the  types  of  guidance 
issuances  contained  in  the  FIRMR 
(§201-3.001(b)(l)  through  (3))  is 
changed  to  small  roman  numerals. 

(gj  Section  201-3.001  paragraph  (b)(i) 
is  amended  to  reflect  the  current 
availability  of  the  FIRMR  on  CD-ROM. 

(h)  Section  201-3.204  paragraph  (a)  is 
amended  to  update  the  phone  number 
for  the  Government  Printing  Office 
(GPO)  Bookstore. 

(i)  In  sections  201-4.001  and  201- 
39.201.  the  definition  for  outdated  FIP 
equipment  is  revised  to  shorten  the 
period  for  determining  when  FIP 
equipment  is  outdated  The  FIRMR 
defines  outdated  FIP  equipment  as  any 
FIP  equipment  over  eight  years  old. 
based  on  the  initial  commercial 
installation  date  of  that  model  of 
equipment,  and  that  is  no  longer  in 
current  production.  This  definition  has 
been  in  existence  since  1986  when  the 
product  cycle  of  computer  equipment 
was  four  years.  Since  that  time,  the 
product  life  cycle  has  decreased  to 
about  three  years,  and  industry 
spokesmen  state  that  this  figure  is 
decreasing  even  more.  When 
microcomputers  are  upgraded,  the 
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product  cycle  may  be  even  less  since 
typically  they  are  upgraded  by  replacing 
internal  components.  The  "chip"  life 
cycle  for  these  components  is  generally 
18  to  24  months.  Additionally,  after  five 
years  most  computer  equipment  has 
little  or  no  market  value.  In  recognition 
of  these  facts,  the  definition  for  outdated 
equipment  is  being  revised  to  shorten 
the  time  interval  from  eight  to  six  yegrs 
after  the  first  commercial  installation  at 
which  point  equipment  no  longer 
produced  is  considered  to  be  outdated. 

(j)  Section  201-4.001  is  amended  by 
adding  a  new  definition  for  "Records 
management  "  The  FIRMR  discusses 
records  management  in  subpart  201-9.1, 
but  has  never  included  a  definition.  The 
definition  added  is  the  same  as 
contained  in  OMB  Circular  A-130.  Also, 
the  existing  definitions  of  "application 
software"  and  "common-use  software" 
are  designated  as  sul)categories  (a)  and 
(b)  respectively  of  the  larger  term, 
"Software"  for  consistency  of  format. 

(k)  Section  201-4.002  is  revised  to 
include  the  following  new  acronyms: 
CBD.  FED-STD.  FSTS.  GAO.  GSBCA. 
IRPMR.  MOL.  OAC.  and  POTS.  These 
acronyms  were  used  in  the  FIRMR 
index,  but  previously  were  not  defined. 

(1)  Section  201-4.003.  Applicable 
OMB  Circulars,  is  being  added.  In  order 
to  avoid  future  changes  to  FIRMR  text 
caused  by  revisions  of  OMB  Circular 
titles,  this  new  section  is  added  to 
include  the  current  titles  of  all  OMB 
Circulars  referenced  in  the  FIRMR. 

(m)  Section  201-6,001  is  revised  to 
add  a  new  item  (a)(5)  to  more  closely 
reflect  the  provisions  of  the  Paperwork 
Reduction  Act,  as  well  as  address 
matters  raised  in  OMB  Circular  A-130, 
These  include  improving  service 
delivery,  dissemination  of  information, 
increasing  productivity,  improving  the 
quality  of  decision  making,  reducing 
fraud  and  waste,  and  reducing  the 
information  collection  burden  on  the 
public.  Section  201-6.001  is  also 
revised  to  redesignate  the  previous  item 
(5)  as  new  item  (6), 

(n)  A  series  of  revisions  are  being 
made  due  to  Public  Law  102-569  (dated 
October  29,  1992).  which  amended  the 
Rehabilitation  Act  of  1973  by 
broadening  the  scope  of  accessibility  for 
individuals  with  disabilities.  These 
revisions  capture  more  .thoroughly  the 
intent  of  Pub.  L,  102-569.  The  previous 
version  of  the  Rehabililation  Act  only 
required  that  GSA  ensure  those  with 
disabilities  can  access  "electronic  office 
equipment."  The  revised  statute 
recognizes  that  while  equipment 
accessibility  is  important,  that  alone  is 
not  sufficient  because  an  agency's    . 
applications  software  and  user 
interfaces  can  impede  the  functional  use 


ol  a  computer  it  they  do  not  have 
features  permitting  use  by  individuals 
with  disabilities.  The  revised  statutory 
provision  emphasizes  that  all 
individuals  must  be  able  to  use 
technology  to  accomplish  the  same  end 
objectives. 

A  new  paragraph  201-6. 002(g)  is 
added  to  include  as  a  predominant 
consideration  in  the  management  and 
use  of  information  and  records,  the 
importance  of  ensuring  that  individuals 
with  disabilities  can  produce 
information  and  data,  and  have  access 
to  information  and  data,  comparable  to 
the  information  and  data,  and  access, 
respectively,  of  others.  Section  201- 
6.002  is  also  revised  to  redesignate  the 
previous  item  (g)  as  new  item  (h). 

In  addition  to  the  insertion  of  201- 
6.002(g).  discussed  above,  other 
provisions  of  the  FIRMR  pertaining  to 
accessibility  by  individuals  with 
disabilities  are  being  revised  to 
incorporate  the  statutory  intent  of  Pub. 
L.  102-569.  These  other  FIRMR 
provisions  are: 

—201-17.001(1)— Predominant 
Considerations  in  the  Management 
and  Use  of  Federal  Information 
Processing  (FIP)  Resources; 
—201-18, 001(e),  which  generally 
describes  the  Federal  Government's 
statutory  responsibility  to  foster 
accessibility  for  individuals  with 
disabilities; 
—201-18. 002(c),  which  pertains  to 
adoption  of  accessibility  guidelines  in 
agency  IRM  plans;  and 
— 201-20. 103-7(a),  which  requires 
agencies  to  incorporate  accessibility 
requirements  in  their  acquisitions  of 
FIP  resources, 

(o)  Section  201-7.001  paragraph  (b)  is 
revised  to  delete  a  reference  to  canceled 
OMB  Circular  A-3. 

(p)  Section  201-7.002  paragraph(c)  is 
revised  to  clarify  when  information 
needs  are  determined.  The  existing  text 
suggested  that  information  needs  were 
to  be  determined  before  conducting  a 
requirements  analysis.  The  revised  text 
rene<:ts  that  determining  information 
needs  and  analyzing  requirements  are 
frequently  concurrent  activities. 

(q)  Section  201-9.202-1  paragraph 
(b)(9)  is  revised  to  update  the  current 
mailing  address  for  the  Supply 
Management  Division. 

(r)  The  existing  text  in  paragraph  201- 
20.001(d)  referenced  the  specific 
subjects  of  requirements  analysis  and 
analysis  of  alternatives  in  the  GSA 
Acquisition  Guide  series.  The  reference 
to  the  guide  series  is  unnecessary  and  is 
being  deleted. 

(s)  Subpart  201-20,1  is  revi.sed  to 
clarify  GSA's  intent  regarding  the 


preparation  of  requiremems  anaiysi'.s. 
Currently,  the  FIRMR  requires  agencies 
to  document  their  requirements  for  FIP 
resources  "by  conducting  a 
requirements  analysis  commensurate 
with  the  size  and  complexity  of  the 
need."  Some  agencies  have  questioned 
the  necessity  of  conducting  a 
requirements  analysis  and  preparing  the 
required  documentation  when  a  similar 
document  has  already  been  prepared  in 
conformance  with  agency  programmatic 
needs.  The  FIRMR  is  being  revised  to 
allow  agencies  to  use  such  similar 
documents  if  they  address  the  basic 
information  required  in  a  requirements 
analysis. 

Other  agencies  have  misinterpreted 
the  intent  of  the  phrase  "commensurate 
with  the  size  and  complexity  of  the 
need,"  and,  in  some  cases,  are  over 
documenting  requirements  for  small 
dollar  acquisitions.  These  small  dollar 
acquisitions  are  usually.for  commercial 
items  readily  available  in  the 
competitive  marketplace.  FAR  planning 
provisions  and  agencies'  internal 
procurement  procedures  provide 
sufficient  information  for  requirements 
to  justify  small  dollar  value 
acquisitions.  To  ensure  more 
expeditious  and  efficient  acquisitions, 
this  rule  establishes  a  threshold  for 
when  agencies  must  conduct 
requirements  analyses  and  analyses  of 
alternatives.  Sections  201-20.102  and 
201-20,202  are  revised  to  eliminate  the 
requirement  to  perform  requirements 
analyses  and  analy.ses  of  alternatives  for 
acquisitions  of  FIP  resources  when  the 
total  estimated  system  life  costs  of  the 
FIP  resources  are  less  than  $500,000. 
Agencies  may  establish  internal 
documentation  procedures  when  the 
acquisitions  involve  FIP  resources  ^ 
valued  at  less  than  $500,000.  H?)wever. 
agencies  are  encouraged  to  keep  such 
documentation  requirements  to  a 
minimum. 

Additionally,  §  201-20.103  is  revised 
to  require  that  agencies  only  consider 
the  .'^actors  in  this  section  if  it  is 
appropriate  to  do  so.  This  allows 
agencies  to  exercise  discretion  regarding 
whether  or  not  to  include  the  factors  in 
their  requirements  analyses. 

(t)  Subpart  201-2er2-requires  agencies 
to  perform  an  analysis  of  alternatives 
based  on  the  requirements  analysis  to 
determine  the  most  advantageous 
alternative  that  will  meet  their  needs. 
Like  the  requirements  analysis,  the 
analysis  of  alternatives  must  be 
"commensurate  with  the  .size  and 
complexity  of  the  agency's  need".  As 
indicated  in  paragraph  201-20,203- 
1(a)(1),  GSA's  intention  was  that 
agencies  only  include  in  the  analysis  of 
alternatives  those  alternatives  that  are 
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Uuiy  ietjitibie  tu  inipi»tii«Ht.  it  nas  come 
to  our  attention,  however,  that  some 
agencies  are  analyzing  ail  alternatives, 
whether  or  not  they  are  feasible  in  the 
specific  circumstance.  This 
unnecessarily  complicates  and 
lengthens  the  acquisition  process. 
Accordingly,  section  201-20.202.  whicli 
states  the  FIRMR  policy  on  performing 
analyses  of  alfem<Ttives,  is  b<eing  revised 
to  emphasize  that  agencies  should  limit 
the  number  of  alternatives  analyzed  to 
those  that  are  most  feasible  to 
implement.  Other  changes  are  also  being 
made  to  this  subpart.  Section  201- 
20.203-2  is  being  revised  to  increase 
from  $50,000  to  $1,000,000  the 
threshold  for  perfonning  a  more 
detailed  analysis  of  alternatives. 
Accordingly,  agencies  must  perform  an 
analysis  including  use  of  the  present 
value  of  money  if  the  estimated  amount 
of  their  proposed  acquisition  is  more 
than  $1,000,000  or  an  analysis  that 
demonstrates  that  the  benefits  of  the 
acquisition  will  outweigh  the  costs  if 
the  acquisition  is  less  than  $1,000,000. 
This  change  will  help  to  streamline  the 
acquisition  process  by  reducing 
documentation  requirements  for  a 
greater  number  of  smaller  acquisitions. 
Additionally,  paragraph  201-20.203- 
2(c)  is  being  revised  to  delete  the  title 
of  OMB  Circular  A-94  and  to  move  it 
to  the  new  .section  201-4.003. 

(u)  Seciion  201-20.303  paragraph 
(d)(2)  is  revised  to  permit  agency  heads 
to  grant  exceptions  to  FED-STDS 
provided  GSA  is  notified  at  least  30 
days  prior  to  any  granting  of  an 
exception  to  a  FED-STD,  e.g.,  in  a 
solicitation.  This  change  empowers 
agencies  to  accomplish  their  missions 
more  effectively. 

(v)  Section  201-20.304  paragraphs  (a) 
and  b(l)  deal  with  capability  and 
performance  validation.  They  are 
revised  to  require  use  of  validation 
techniques  that  are  more  economical  to 
Government  and  industry  than  use  of  a 
benchmark  or  an  operational  capability 
demonstration  (OCD).  In  the  early  years 
of  computing,  comprehensive 
benchmarks,  stress  tests,  and  OCEK  were 
useful  for  validating  reliability, 
performance  and  other  requirements.  In 
today's  mature  industry,  the  reliability 
and  stability  of  the  marketplace 
offerings  are  much  higher.  Also,  there  is 
substantial  empirical  data  available 
from  independent  sources  to  assist 
agencies  in  assessing  how  a  proposed 
'•m  will  perform  in  their 
ronment  .jnd  with  their  workloads. 
As  a  result,  the  use  of  benchmarks  or 
OCDs  may  not  be  the  most  advantageous 
approach  in  many  acquisitions.  This  is 
more  likely  to  be  the  case  for  those 
acquisitions  that  do  not  require 


customized  hardware  and/or  software. 
Agencies  will  now  be  required  to  seled 
the  most  economical  te<:hnique 
available  that  will  meet  their  minimum 
needs.  Additionally,  paragraph  201- 
20.304(b)(2)  is  revised  to  delete  the 
adjective  "actual"  in  front  of  the  word 
"requirements".  The  word  "acluar" 
caused  some  confusion  about  the 
meaning  of  "When  a  benchmark  is  used 
as  part  of  performance  validation, 
agencies  shall  ensure,  that  the  FIP 
software  sele<:ted  for  benchmarks  is 
representative  of  adual 
requirements  .  .  .  "  In  fai;t.  agencies 
acquire  systems  to  accommodate  a 
workload  over  a  life  cycle  of  some  years. 
An  agency's  definition  of  its 
requirements  at  the  time  of  acquisition 
is  its  best  estimate  of  workload  that  will 
ultimately  otxur  over  the  ensuing  years. 

(w)  Section  201-20.305  is  being 
amended  to  recognize  the  fact  that  CSA 
will,  at  the  request  of  an  agency,  grant 
authority  to  the  agency  to  ratify  a 
contract  awarded  without  the  necessary 
specific  acquisition  DPA.  The 
amendment  al.so  clarifies  that 
procurement  actions  taken  prior  to 
contract  award  do  not  netressarily  have 
to  be  repeated.  It  should  be  noted  that 
the  agency  designated  officials  already 
have  the  authority  to  permit  ratification 
of  contracts  valued  at  less  than  the 
agencies'  regulatory  or  specific  agency 
delegation  thresholds. 

(x)  Section  201-20.305-3  is  revised  to 
emphasize  the  agency  requirement  for 
the  submission  of  post  delegation 
information  to  GSA  for  sf)e<:ific 
delegations.  With  the  increased 
emphasis  on  results  oriented 
peHFormance,  GSA  will  seek  information 
demon.straling  that  agencies  are 
obtaining  the  benefits  cited  in  their 
agency  procurement  requests.  Also,  this 
section's  reference  to  a  specific 
acquisition  DPA  under  the  Trail  Hoss 
program  is  being  deleted.  Although  the 
Trail  Boss  approach  is  being  retained 
and  its  use  encouraged,  special  DP  As 
will  no  longer  be  required. 

(y)  Section  201-21.201  paragraph  (h) 
is  revised  to  reflect  the  current  name 
and  .symbol  of  a  GSA  organization. 

(z)  Section  201-21.301  paragraphs  (a) 
and  (d)  are  revised  to  delete  references 
to  OMB  Circular  A-130.  Appendix  III. 

(aa)  Section  201-21.401  paragraph  (c) 
is  revised  to  remove  references  to  OMB 
Circular  A-130,  Appendix  II.  which  is 
proposed  for  revision;  and  to  remove  the 
title  of  the  Circular  since  it  appears  in 
the  new  section  201-4.003. 

(bb)  Section  201-21.403  is  amended 
to  change  the  annual  report  date  from 
November  30  to  Ot;tober  20  for  rtjporting 
the  dollar  amount  charged  to  users  for 
the  sharing  of  excess  FIP  resources.  This 


earlier  due  date  allows  for  more  timely 
submi-ssion  of  GSA 's  consolidated 
Governmentwide  report  to  Congress. 

(cc)  Sedion  201-2 1.601(c)(3)  is 
amended  to  change  the  reference  from  5 
CFR  735.205  to  5  CFR  2635.704.  to 
reflect  a  change  in  the  regulations 
covering  the  use  of  telephone  calls 
placed  over  Government  provided 
telephone  systems. 

(dd)  Section  201-21. B03  is  amended 
to  delete  the  agency  reporting 
requirement.  Agencies  that  listen-in  or 
record  conversations  for  public  safety, 
public  service  monitoring  or  to  a.ssist 
individuals  with  disabilities  must  notify 
GSA  in  writing  at  least  30  days  before 
the  operational  dale.  This  notification 
provision  is  being  removed  because  it 
places  an  unnecessary  burden  on 
agencies.  GSA  does  not  have  any 
affirmative  enforcement  or  other 
function  with  regard  to  listening-in  that 
would  make  this  reporting  requirement 
necessary.  Such  responsibilities  rest 
solely  with  the  reporting  agency. 
Accordingly,  in  line  with  placing 
authority  and  responsibility  at  the 
appropriate  level,  this  reporting 
requirement  will  be  removed  as  will  the 
provision  that  GSA  will  periodically 
review  agency  listening-in  activities. 

(ee)  Section  201-21.604.  requires 
agencies  to  forward  to  GSA  copies  of 
each  order  for  toll  free  telephone 
service.  Documentation  submitted  is  to 
include  estimates  of  monthly  costs  and 
usage,  and  cite  the  relevant  statute. 
Executive  Order,  or  other  regulation 
directing  the  toll  free  service.  This 
provision  is  being  removed  because  the 
use  of  toll-free  telephone  services  is 
sufficiently  routine  that  close 
supervision  by  GSA  is  no  longer 
needed.  Removal  of  this  provision 
reduces  costly  and  burdensome  over- 
regulation  and  places  authority  and 
responsibility  with  the  agency. 

(ff)  Section  201-22.303  is  revised  to 
expand  the  scope  of  the  subpart. 
Currently,  this  provision  requires 
agencies  to  review  the  use  of  equipment 
that  is  already  outdated  and  to 
determine  if  continued  use  is 
economical.  This  provision  is  revised 
also  to  expand  the  scope  of  the  review 
to  include  equipment  that  may  be 
obsolescent.  This  change  is  made  to 
encourage  agencies  to  ensure  that  their 
FIP  equipment  always  remains 
economical  and  efficient.  Guidelines  are 
provided  to  assist  agencies  in 
identifying  obsolescent  equipment. 
Agencies  are  encouraged  to  replace  their 
obsolescent  equipment  if  the  cost  of 
continued  use  exceeds  the  cost  of 
acquiring  and  operating  newer 
technology. 
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(gg)  Section  201-39.1001-1  is 
amended  by  removing  the  words  "OMB 
Bulletin  88-16"  in  paragraph  (i)  and 
adding  in  their  place  "OMB  Bulletin 
90-08". 

(hh)  Sections«01-39. 1402-2 
paragraph  (c)  and  201-39.1501-2 
paragraph  (c)  are  revised  to  increase  the 
thresholds  below  which  certain  factors 
need  not  be  considered  in  determining 
the  lowest  bid  or  total  proposed  cost, 
respectively.  In  determining  the  lowest 
bid  in  a  sealed  bidding  acquisition. 
§  201-39.1402-1  requires  agencies  to 
factor  in  costs  pertaining  to  life  cycle 
support  and  conversion.  In  determining 
the  total  cost  of  a  proposal  in  a 
negotiated  acquisition.  §  201-39.1501-1 
requires  agencies  to  factor  in  costs 
pertaining  to  life  cycle  support  and 
conversion.  These  thresholds  are 
increased  from  $300,000  to  $1,000,000 
in  order  to  give  agencies  greater 
discretion  in  managing  their 
acquisitions.  For  the  same  reason,  the 
"per  item"  thresholds  are  increased 
from  $25,000  to  $100,000. 

(ii)  Subpart  201-39.46  is  amended  to 
delete  provisions  that  are  more 
adequately  addressed  in  FAR  Subpart 
46.  This  subpart  addresses  quality 
assurance  and  provides  guidance 
limiting  contractor  liability  in  contracts 
for  FIP  resources.  Unless  circumstances 
warrant  otherwise,  contracting  officers 
are  instructed  to  insert  a  limitation  of 
liability  clause  found  at  §  201-39.5206. 
FAR  Subpart  46  also  provides  guidance 
on  limitation  of  contractor  liability.  The 
FAR's  guidance  is  more  comprehensive 
and  flexible  than  is  the  FIRMR's.  The 
FAR  provides  multiple  contractual 
clauses  from  which  a  contracting  officer 
must  choose.  One  clause  applies  to 
contracts  for  the  delivery  of  non-high 
value  end  items,  a  second  to  the 
delivery  of  high-value  end  items,  and  a 
third  to  the  provision  of  services. 
Contracting  officers  are  instructed  to 
combine  relevant  parts  of  each  clause 
for  contracts  involving  more  than  one  of 
these  categories.  Accordingly,  the 
FIRMR  provision  and  clause  found  at 
section  201-39.5202-6  are  removed  so 
that  the  corresponding  FAR  provision 
will  apply. 

(2)  "Tnis  rule  was  submitted  to,  and 
reviewed  by,  the  Office  of  Management 
and  Budget  in  accordance  with 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  This  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  et  seq.).  GSA 
has  determined  that  this  nile  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866  of  October  4, 
1993.  because  it  is  not  likely  to  result  in 


any  of  the  impacts  noted  in  Executive 
Order  12866,  affect  the  rights  of 
specified  individuals,  or  raise  issues 
arising  from  the  policies  of  the 
Administration.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs:  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society 

List  of  SiiDiects  in  41  CFR  Farts  201-1, 
20!     '    :»  !-3,  201-4,  201-6,  201-7,  201- 
17   20!    IB. 201-20,  201-21,201-22, 

201   24, and  201-39 

Archives  and  records,  Computer 
technology.  Telecommunications. 
Government  procurement.  Property 
management.  Records  management,  and 
Federal  information  processing 
resources  activities. 

Accordingly  41  CFR  parts  201-1,  201- 
2,  201-3.  201-4.  201-6,  201-7.  201-17, 
201-18,  201-20.  201-21,  201-22,  201- 
24.  and  201-39  are  amended  as  follows: 


PART  201-1 
AUTHORITY 


APPLICABILITY  AND 


1.  The  authority  citation  for  part  201- 

1  continues  to  read  as  follows: 

XiilhoriH:  40  U.S.C.  486(c)  and  751(f). 

§  20 1  -1 .003    [Amended] 

„.  section  201-1.003  is  amended  by 
removing  the  word  "system"  in 
paragraph  (a)  and  removing  paragraph 

(d). 

PART  201    ^--DESIGNATED  SENIOR 
OFFICIALS 

3.  The  authority  citation  for  part  201- 

2  continues  to  read  as  follows: 

Aufhoritv:  40  U.S.C.  486(c)  and  751(f). 

4.  becnon  201-2.001  is  revised  to  read 

as  follows: 

§201-2  00'!     General. 

The  PRA  requires  that  the  head  of 
each  executive  agency  designate  a 
senior  official  who  shall  report  directly 
to  the  agency  head.  The  designated 
official  is  responsible  for  carrying  out 
the  IRM  function  assigned  to  the  agency 
by  the  PRA. 

§201-2  002     [Amended] 

5.  Section  201-2.00Z  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  paragraphs  (c).  (a),  and  (b) 
respectively. 


§201-2.003    [Amended] 

6.  Section  201-2.003  is  amended  by 
removing  the  words  "18th  and  F  Streets, 
NW.,"  in  paragraph  (a). 

PART  201-3— THE  FIRMR 

7.  Part  201-3  is  amended  by  revising 
the  heading  to  read  as  set  forth  above. 

8.  The  authority  citation  for  part  201- 
3  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

9.  Section  201-3.000  is  revised4o  read 
as  follows: 

§201-3.000    Scope  of  part 

This  part  de.scribes  the  Federal 
Information  Resources  Management 
Regulation. 

10.  Section  201-3.001  is  revised  to 
read  asTollows: 

§201-3.001    General. 

(a)  The  Federal  Information  Resources 
Management  Regulation  (FIRMR)  is 
codified  in  the  Code  of  Federal 
Regulations  (CFR)  and  includes  interim 
rules  which  have  the  same  effect  as  final 
rules. 

(b)  From  time  to  time,  the  General 
Services  Administration  (GSA)  will 
issue  nonregulatory  publications  to 
provide  guidance  and  information: 

(1)  FIRMR  bulletins  contain  guidance 
and  information  on  various  information 
resources  management  areas.  FIRMR 
bulletins  do  not  constitute  binding 
authority,  but  should  be  used  as  an  aid 
in  understanding  GSA  programs  and  the 
FIRMR.  FIRMR  bulletins  are  published 
in  Appendix  B  of  the  looseleaf  edition 
of  the  FIRMR  and  are  available  along 
with  the  FIRMR  from  GPO  by 
subscription  or  on  GSA's  CD-ROM. 

(2)  Handbooks  and  reports  address 
specific  program  or  technical  areas 
where  the  audience  generally  will  be 
defined  by  the  subject  matter. 

(3)  Appendix  C  of  the  looseleaf 
edition  of  the  FIRMR  contains  a  listing 
of  current  bulletins,  handbooks,  and 
reports  and  information  on  how  to 
obtain  them. 

§201-3.101    [Amended] 

11.  Section  201-3.101,  is  amended  by 
removing  the  word  "system". 

12.  Section  201-3.201  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§201-3.201    Issuance. 

***** 

(d)  The  FIRMR  is  issued  as  chapter 
201  oftitle41,CFR. 

13.  Section  201-3.203  is  amended  by  , 
revising  paragraph  (c)  to  read  as  follows: 

§  201  -3.203    Maintenance. 
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(cj  The  Administrator  of  General 
Services  may  issue  an  interim  rule  to 
the  FIRMR  when  solicitation  of 
comments  is  impractical  due  to  urgent 
and  compelling  circumstances  (e.g., 
when  a  new  statute  must  be 
implemented  in  a  relatively  short  period 
of  time).  However,  the  interim  rule  will 
make  provision  for  a  public  comment 
period  of  at  least  30  days  for 
consideration  in  the  formulation  of  the 
final  change  to  the  FIRMR. 

§201-3.204    [Anwndecf] 

14.  Section  201-3.204  is  amended  by 
removing  the  phone  number  "275- 
2091"  in  paragraph  (a)  and  adding  in  its 
place  "512-0132". 

Subpart  201-3.3 — [Removed  and 

Reserved] 

15.  Subpart  201-3.3  is  removed  and 
reserved. 

P.\or    01-4— DEFtNmONS, 
ALriCHiUS  AND  0MB  CIRCULARS 

16.  The  heading  for  part  201-4  is 
revised  as  set  forth  above. 

17.  The  authority  citation  for  Part 
201-4  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 

18.  Section  201-4.000  is  revised  to 
read  as  follows: 

1201-4.000    Scope  of  part 

This  part  defines  words,  terms, 
acronyms,  and  0MB  Circulars  used  in 
the  HRMR. 

S  201-4.001    (Amended] 

19.  Section  201-4.001  is  amended  in 
the  definition  Information  resources 
management  by  adding  "(IRM)" 
preceding  the  word  "means". 

20.  Section  201^.001  is  amended  by 
removing  the  word  "eight"  in  the 
definition  Outdated  FIP  equipment  and 
adding  in  its  place  "six". 

21.  Section  201-4.001  is  amended  by 
adding  a  new  definition  in  alphabetical 
order  to  read  as  follows: 

S2O1-4.0O1    Definitions. 

***** 

Records  management  means  the 
planning,  controlling,  directing, 
organizing,  training,  promoting,  and 
other  managerial  activities  involved 
with  records  creation,  records 
maintenance  and  use,  and  records 
disposition  in  order  to  achieve  adequate 
and  proper  documentation  of  the 
policies  and  transactions  of  the  Federal 
Government  and  effective  and 
economical  management  of  agency 
operations  (44  U.S.C.  2901(2)). 


22.  Section  201^.001  is  amended  by 
removing  the  undesignated  center 
heading  "Software",  adding  a  definition 
for  Software  in  its  place,  designating 
entries  Application  software  and 
Common-use  software  as  paragraphs  (a) 
and  (b)  under  the  definition  for 
Software,  to  read  as  follows: 

•  •        •         •         • 

Software  includes — 

(a)  Application  software  *  *  * 

(b)  Common-use  software  "  *  * 

•  *         •        •        • 

23.  Section  201-4.002  is  amended  by 
adding  in  alphabetical  order  new 
acronyms  and  by  placing  the  acronyms 
"GSA"  and  "GPO"  in  alphabetical  order 
to  read  as  follows: 

§  201  -4.002    Acronyme. 

•  •         •         •         * 

CBD  means  Commerce  Business 
Daily. 

•  •        •         *        • 

FED-STD  means  Federal 
Telecommunications  Standards. 

•  •         *         *        • 

FSTS  means  Federal  Secure 
Telephone  Service. 


*         * 


*         * 


GAO  means  General  Accounting 
Office. 


•        • 


GSBCA  means  General  Services  Board 
of  Contract  Appeals. 


*         • 


«         * 


IRPMR  means  Information  Resources 
Procurement  and  Management  Review. 


*         *         * 


MOL  means  Maximum  Ordering 
Limitation. 

***** 

OAC  means  Original  Acquisition 
Cost. 
*        •        •        •        * 

POTS  means  Purchase  of  Telephones 
and  Services. 


24.  Section  201-4.003  is  added  to 
read  as  follows: 

S  201-4.003    Appllcabie  OMB  Circutars. 

The  following  applicable  OMB 
Circulars  may  be  obtained  from  the 
OMB  Publications  office  by  calling  (202) 
395-7332: 

A-1 1     Preparation  and  submission  of  budget 

estimates. 
A-94     Benefit-cost  analysis  of  Federal 

programs;  guidelines  and  discounts. 
A-109     Major  system  acquisition. 
A-t27     Financial  management  systems. 
A-130    Management  of  Federal  information 

resources. 


PART  201-6— PREDOMINANT 
CONSIDERATIONS 

25.  The  authority  citation  for  part 
201-6  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c)  and  751(f). 

26.  Section  201-6.001  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  paragraph  (a)(6)  to  read  as 
follows: 

§201-6.001    General. 

(a)  *  •  • 

(3)  Maximize  the  usefulness  of 
information  collected,  maintained,  and 
disseminated  by  the  Federal 
Government; 

*  *        •        •        • 

(5)  Ensure  that  FIP  resources  are 
acquired  and  used  by  the  Federal 
Government  in  a  manner  which 
improves  service  delivery  and  program 
management,  increases  productivity, 
improves  the  quality  of  decisionmaking, 
reduces  waste  and  fraud,  and  reduces 
the  information  collection  burden  on 
the  public;  and 

(6)  Ensure  that  the  collection, 
maintenance,  use,  and  dissemination  of 
information  by  the  Federal  Government 
is  consistent  with  applicable  laws, 
regulations,  and  executive  ordera. 
***** 

27.  Section  201-6.002  is  amended  by 
redesignating  paragraphs  (g)  through  (m) 
as  paragraphs  (h)  through  (n), 
respectively,  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  201  -6.002    Predominant  considerations. 

*  *         *         *         • 

(g)  Ensure  that  individuals  with 
disabilities  can  produce  information 
and  data,  and  have  access  to 
information  and  data,  comparable  to  the 
information  and  data,  and  access, 
respectively,  of  other  individuals: 


PART  201-7— PLANNING 

28.  The  authority  citation  for  part 
201-7  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(0. 

29.  Section  201-7.001  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§201-7.001     General 

***** 

(b)  The  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  OMB  Circular  No.  A- 
11,  and  No.  A-130,  and  the  Computer 
Security  Act  of  1987  (Public  Law  100- 
235,  101  Stat.  1724  (40  U.S.C.  759  note)) 
require  agencios  to  conduct  various 
information  resources  management 
(IRM)  planning  activities.  *  *  " 


UMI 


30.  Section  201-7.002  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§201-7.002    Policies 

*  *         *         -         * 

(c)  Ensure  that  itfi^gency's 
information  needs  are  documented  on  a 
timely  basis,  for  exai]^ple  when 
conducting  a  requir^ents  analysis  for 
FIP  resources 

paRT?01    1"      PREDOMINANT 
CONSIDERATIONS 

31.  The  authority  citation  for  part 
201-17  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(0- 

32.  Section  201-17.001  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§201-17.001     Predominant  considerations. 

*  *  *  •  * 

(j)  Provide  individuals  with 
disabilities  (employees  and  others  who 
create  and/or  use  the  agency's 
information  and  data)  the  ability  to 
produce  information  and  data,  and  have 
access  to  information  and  data, 
comparable  to  the  information  and  data 
produced  and  accessed  by  other 
individuals; 

*  •        •   , »-,— -_U 

PART  2Cn    18- -PLANNING  AND 

BUDGETING 

33.  The  authority  citation  for  part 
201-18  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(0- 

34.  Section  201-18.001  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§201-18.001      C^   era 

***** 

(e)  Section  508  of  the  Rehabilitation 
Act  Amendment  of  1992  (Pub  L.  102- 
569,  29  U.S.C.  794d)  requires  the 
Federal  Government  to  adopt  guidelines 
for  information  and  data  accessibility 
designed  to  ensure  that  individuals  with 
disabilities  can  produce  information 
and  data,  and  have  access  to 
information  and  data,  comparable  to 
information  and  data,  and  access, 
respectively,  of  other  individuals.  This 
Act  requires  that  agencies  comply  with 
such  guidelines.  FIRMR  Bulletin  C-8, 
provides  guidance  on  planning  for  FIP 
resources  to  accommodate  the  needs  of 
individuals  with  disabilities. 

*  •        •        •        * 

35.  Section  201-18.002  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§201-18.003     Polictes. 

*  *  -  '  * 

(c)  Agencies  shall  adopt  information 
and  data  accessibility  guidelines  similar 


tn  those  described  in  I  iKMK  Bulletin  C- 

H  in  tt'ie>r  p'diining  process. 

PART  201-20— ACQUISITION 

,ib.  The  authority  citation  for  part 
201-20  continues  to  read  as  follows: 

Authorih    40  U.S.C.  486(c)  and  751(0. 

§201-20.001     [Amended] 

37.  Section  201-20.001  is  amended  by 
removing  paragraph  (d). 

38.  Section  201-20.102  is  revised  to 
read  as  follows: 

§201-20.102     Policy 

Xk;!  !ii  ies  shall  establish  and 
document  requirements  for  FIP 
resources  by  conducting  a  requirements 
analysis,  or  similar  study, 
commensurate  with  the  size  and 
complexity  of  the  need  except  for  those 
acquisitions  when  the  total  dollar  value 
of  the  FIP  resources,  including  all 
optional  quantities  and  periods  over  the 
life  of  the  contract,  does  not  exceed 
$500,000.  A  requirements  analysis  shall 
not  be  performed  when  the  value  of  the 
FIP  resources  does  not  exceed  the 
$500,000  threshold.  An  agency  may 
follow  its  own  internal  procedure  for 
documenting  requirements  valued  at 
less  than  $500,000.  Agencies  shall 
justify  all  requirements  for  other  thai^ 
full  and  open  competition  in  accordance 
with  FAR  Part  6  whether  or  not  a 
requirer.r'  its  analysis  is  performed. 

39.  Section  201-20.103  is  revised  to 
read  as  f  <llo^r"^ 

§201-20.10;i    Procedures. 

Agencies  shall  consider  the  factors  in 
§§201-20.103-1  through  201-20.103- 
11  in  establishing  tp'-,-,        iduts,  as 
applicable. 

40.  Section  201-20.103-7  j       ..      led 
by  revising  paragraph  (a)  to  re. 
follows: 

§  201  -20  1 03-7     A  ccessibility  requiremer  ;s 
for  mdividuals  with  disaoMties. 

(a)  Agencies  shall  acquire  FIP 
resources  that  allow  individuals  with 
disabilities  to  produce  information  and 
data,  and  have  access  to  information 
and  data,  comparable  to  the  information 
and  data,  and  access,  respectively,  of 
other  individuals.  Agency  plans  shall 
address  both  present  and  future  needs. 
***** 

41.  Section  201-20.202  is  revised  to 

read  as  follows; 

§201-20.202     Policy 

Using  the  results  of  the  requirements 
analysis  as  the  basis,  agencies  shall 
conduct  an  analysis  of  alternatives 
commensurate  with  the  size  and 
complexity  of  the  requirement  to 


identify  the  most  advantageous 
alternative  to  the  Government.  The 
number  of  alternatives  analyzed  should 
be  limited  to  those  considered  the  most 
feasible  to  be  implemented.  Agencies 
shall  not  conduct  analyses  of 
alternatives  for  those  acquisitions  where 
the  total  dollar  value  of  the  FIP 
resources,  including  all  optional 
quantities  and  periods  over  the  life  of 
the  contract,  does  not  exceed  $500,000. 
Agencies  shall  instead  follow  their  own 
internal  procedures  to  identify  the  most 
advantageous  alternative. 

42.  Section  201-20.203-2  is  revised  to 
read  as  follows: 

§  201  -20.203-2    Cost  for  each  alternative. 

(a)  In  the  analysis  of  alternatives, 
agencies  shall  calculate  the  total 
estimated  cost,  using  the  present  value 
of  mopey,  for  each  of  the  most  feasible 
alternatives  unless  the  anticipated  cost 
of  the  acquisition  is  $1,000,000  or  less. 
The  total  estimated  cost  for  each 
alternative  shall  include  system  life  cost 
for  that  alternative  and  any  other  costs 
that  can  be  identified  with  the 
alternative  incurred  either  before  or 
after  the  system  life  period. 

(b)  When  the  anticipated  cost  of  the 
acquisition  is  $1,000,000  or  less,  the 
analyjji  j  may  be  limited  to 
demonstrating  that  the  benefits  of  the 
acquisition  will  outweigh  the  costs. 

(c)  Agencies  shall  follow  guidance  in 
OMB  Circular  No.  A-94,  when 
calculating  the  cost  of  each  alternative. 

43.  Section  201-20.303  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§201-20.303    Standards. 

***** 

(d)  *  *  • 

(2)  Exceptions.  An  agency  head  may 
grant  an  exception  to  the  mandatory  use 
of  a  FED-STD  upon  receipt  of  adequate 
documentation.  If  an  agency  head  grants 
an  exception  to  the  use  of  an  individual 
FED-STD,  a  deviation  from  the  FIRMR 
is  not  required.  However,  GSA  must  be 
notified  at  least  30  days  prior  to  issuing 
a  solicitation  for  which  an  exception  has 
been  granted.  Notification  shall  be  sent 
to:  General  Services  Administration, 
Office  of  Technology  Policy  and 
Leadership  (KAR),  18th  &  F  Streets, 
NW.,  Washington,  DC  20405. 

44.  Section  201-20.304  is  amended  by 
removing  paragraph  (b)(1),  redesignating 
paragraph  (b)(2)  as  paragraph  (b)(1). 
revising  paragraph  (a)  and  adding  new 
paragraph  (b)(2)  to  read  as  follows: 

§  201-20.304    Capability  and  performance 
validation. 

(a)  Policy.  When  acquiringTIP 
resources,  an  agency  shall  use  the  most 
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economical  technique  available  to 
provide  reasonable  assurance  that 
capability  and  performance 
requirements  are  met. 

(b)  •   •   • 

(2)  When  a  benchmark  is  used  as  part 
of  performance  validation,  agencies 
shall  ensure  that  the  FTP  software 
selected  for  the  benchmark  is 
representative  of  the  requirements  and 
requires  the  minimum  amount  of 
reprogramming  or  conversion. 

45.  Section  201-20.305  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

f  201-20.305    Oetogation  of  GSA  s 
exclusive  procurement  autt)ortty. 


(b)  •  •  • 

(5)  If  an  agency  awards  a  contract  that 
requires  a  DPA  from  GSA  but  a  DPA  has 
not  been  obtained  from  GSA,  the  agency 
may  request  authority  from  GSA's  Office 
of  Technology  Policy  and  Leadership 
(KAA)  to  ratify  the  contract  in 
accordance  with  FAR  1.602-3  (48  CFR 
1.602-3).  Procurement  actions  taken  by 
the  agency  prior  to  receiving  the 
authority  do  not  need  to  be  repeated. 

46.  Section  201-20.305-3  is  revised  to 
read  as  follows: 

§201-20  305-<J    Spectflc  acquisition 
(toiegations. 

(a)  Agencies  shall  submit  an  agency 
procurement  request  (APR)  to  GSA  and 
receive  a  specific  acquisition  DPA  if  the 
acquisition  is  not  covered  by  a 
regulatory  or  specific  agency  DPA. 
Procedures  for  requesting  a  DPA  for  a 
specific  acquisition  are  provided  in 
FIRMR  Bulletin  G-5. 

(b)  GSA  may  require  agencies  to 
submit  post  delegation  information  such 
as  contract  award,  milestone  schedules, 
contract  costs,  program  performance 
measures,  and  technology  costs. 

PART  201-21— OPERATIONS 

47.  The  authority  citation  for  part 
201-21  continues  to  read  as  follows: 

Antiiority:  40  U.S.C.  486(c)  and  751(0. 
S  201 -21 .201    [Amended] 

48.  Section  201-21.201  is  amended  by 
removing  the  words  "Federal 
Equipment  Data  Center  (WKHE)"  in 
paragraph  (b)  and  adding  in  their  place 
"Federal  Data  Systems  Division 
(WKH)". 

f  201-21.301    [Amended] 

49.  Section  201-21.301  is  amended  by 
removing  the  words  "Appendix  III  to" 
in  paragraph  (a). 


$201-21.303    [Amended] 

50.  Section  201-21.303  is  amended  by 
removing  the  words  "Appendix  Ilf  in 
paragraph  (d). 

51.  Section  201-21.401  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1201-21.401    General. 

•         •         •         «         « 

(c)  OMB  Circular  No.  A-130, 
establishes  Govemmentwide  procedures 
for  cost  accounting  and  recovery  for 
shared  resources. 

§201-21.403    [Amended] 

52.  Section  201-21.403  is  amended  by 
removing  the  date  "November  30"  in 
paragraph  (a)(2)(ii)  and  adding  in  its 
place  "October  20". 

§201-21.001    [Amended] 

53.  Section  201-21.601  is  amended  by 
removing  the  CFR  cite  "5  CFR  735.205" 
in  paragraph  (c)(3)  introductory  text  and 
adding  in  its  place  "5  CFR  2635.704". 

54.  Section  201-21.603  is  amended  by 
revising  paragraphs  (d)(1)  and  (d)(2), 
removing  paragraph  (d)(3). 
redesignating  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(3)  and  (d)(4), 
respectively,  and  removing  paragraph 
(d)(6),  to  read  as  follows: 

§  201-21.603    Llstenlng-ln  to  or  recording 
telephone  conversations. 

•  0  •  *  • 

(d)  Procedures.  (1)  Agencies  that  plan 
to  listen-in  to  or  record  teleph  -ne 
conversations  under  paragraph  (c)(2), 
(3),  or  (4)  of  this  section  shall  prbpare 
a  determination  of  need.  A 
determination  as  used  in  this  section 
means  a  written  justification  signed  by 
the  agency  head  or  the  agency  head's 
designee,  that  specifies  the  operational 
need  for  lif  tening-in  to  ur  recording 
telephone  conversations;  indicates  the 
specific  system  and  location  where 
monitoring  is  to  be  performed;  lists  the 
number  of  telephones  or  recorders 
involved;  and  establishes  operating 
times  and  an  expiration  date  for  the 
monitoring. 

(2)  Agencies  shall  review,  at  least 
every  2  years,  the  need  for  each 
determination  authorizing  listening-in 
or  recording.  Agency  documentation  to 
continue  or  terminate  the  program  shall 
be  maintained  in  agency  files. 


§201-21.604    [Removed] 

55.  Section  201-21.604  is  removed. 

PART  201-22— REVIEW  AND 
EVALUATION 

56.  The  authority  citation  for  part 
201-22  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 


57.  Section  201-22.303  is  revised  to 
read  as  follows: 

§201-22.303    Procedures. 

(a)  Agencies  shall  evaluate  their 
existing  outdated  and/or  obsolescent 
FIP  resources  to  determine  whether  the 
cost  of  operating  them  is  greater  than 
the  cost  of  acquiring  and  operating 
technologically  newer  resources.  FIRMR 
Bulletin  C-27  provides  guidance  that 
can  be  used  for  identifying  obsolescent 
equipment. 

(b)  When  the  cost  of  operating 
existing  outdated  and/or  obsolescent 
FIP  resources  is  greater  than  the  cost  of 
acquiring  and  operating  technologically 
newer  resources,  agencies  shall  replace 
the  existing  less  cost  pffpf  Cvk  resources. 

PART  201-24— GSA  SERs^iCES  AND 
ASSISTANCE 

58.  The  authority  citation  for  part   , 
201-24  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 
§201-24.001     [Amended] 

59.  Section  201-24.001  is  amended  by 
removing  paragraph  (g). 

PART  201-39— ACQUISITION  OF 

FEDE-"..   •fJPORM.'.  "Of- 
PROCESSING  (FIP)  FiESOuPCES  Bl 
CONTRACTING 

60.  The  authority  citation  for  part 
201-39  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

61.  The  heading  of  subpart  201-39.1 
is  amended  by  removing  the  word 
"System". 

62.  Section  201-39.001  is  revised  to 
read  as  follows: 

§201-39.001     General. 

(a)  In  addition  to  this  part  201-39, 
contracting  officers  should  review  and 
be  familiar  with  the  policies  and 
procedures  contained  in  the  complete 
FIRMR,  for  example,  parts  201-20  and 
201-24  of  this  chapter. 

(b)  To  assist  Federal  agencies  in 
preparing  solicitations  for  FIP  resources, 
the  General  Services  Administration 
(GSA)  prepares  standard  solicitations 
and  other  guidance.  Federal  agencies 
can  obtain  copies  of  the  standard 
solicitations  by  contacting:  U.S. 
Government  Printing  Office,  Attn: 
Electronic  Products,  P.O.  Box  37082, 
Washington.  DC  20013-7082, 
Telephone  number:  (202)  512-1530, 
Facsimile  number:  (202)  512-1262. "For 
information  on  obtaining  acquisition 
guides  contact  the  Federal  IT  Reference 
Center  at  (202)  501-4860. 
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§201-39.201     (Amenacd 

63.  Section  201-39.201  is  amended  by 
removing  the  word  "eight"  in  the 
definition  Outdated  FIP  equipment,  and 
adding  in  its  place^he  word  "six". 

§  201  -39. 1 001  -1    [A  mended] 

64.  Section  201-39.1001-1  is 
amended  by  removing  the  numbers 
"88-16"  in  paragraph  (i),  and  adding  in 
their  place  "90-08". 

§201-39.1402-2    [Amended] 

65.  Section  201-39.1402-2  is 
amended  by  removing  the  number 
"$25,000"  in  paragraph  (b)  and  adding 
in  its  place  "$100,000",  and  also  by 
removing  the  number  "$300,000"  in 
paragraph  (c)  and  adding  in  its  place 
"$1,000,000". 

§201-39.1501-2    [Amended] 

66.  Section  201-39.1501-2  is 
amended  by  removing  the  number 
"$25,000"  in  paragraph  (b)  and  adding 
in  its  place  "$100,000",  and  also  by 
removing  the  number  "$300,000"  in 
paragraph  (c)  and  adding  in  its  place 
"$1,000,000".  I 

Subpart  201-39.46— [P*rT  cv.fi    nd 
Reserved] 

67.  Subpart  201-39.46  is  removed  and 
reserved. 

§201-39.5202-6     [Removed  and  Resefved: 

68.  Section  201-39.5202-6  is  removed 
and  reserved. 

Dated:  October  27, 1995. 
Roger  W.  lohnson. 

Administrator  of  General  Services. 

|FR  Doc.  95-31544  Filed  12-29-95;  8:45  am) 
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DEPA'i'MENT  OF  COMMERCE 

National  Oceanic  and  &; 'wispneric 
Administration 

50  CFR  Parts  222  and  227 

[I.D.  101995A] 

Endangered  and  Threatened  Wildlife; 
Status  Reviews  of  Listed  Sea  Turtles 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability. 

summary:  NMFS  and  the  Fish  and 
Wildlife  Service  (FWS).  Department  of 
the  Interior  (collectively,  the  Services), 
announce  the  availability  of  the  status 
reviews  of  endangered  and  threatened 
sea  turtles,  as  required  by  the 
Endangered  Species  Act  of  1973  (ESA). 


Based  upon  these  reviews  and  any 
written  comments  received,  the  Services 
may  consider  changes  in  the  listing 
status  for  the  olive  ridley  [Lepidochelys 
olivacea)  sea  turtle.  The  status  review 
for  the  green  (Cbelonia  mydas)  sea  turtle 
is  currently  under  Service  evaluation 
and  is  not  available  with  this  notice. 
Upon  completion  of  their  evaluation, 
the  Services  will  make  the  green  sea 
turtle  status  review  available  under 
separate  notice  in  the  Federal  Register. 
DATES:  February  1,  1996. 
ADDRESSES:  Requests  for  copies  of  the 
status  reviews  may  be  submitted  to  the 
Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Silver  Spring. 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Williams,  301-713-1401,  or 
Richard  Byies,  505-248-6647. 

SUPPLFMtN^ARY  INFORMATION: 

Tile  ESA  is  administered  jointly  by 
the  Services.  NMFS  has  jurisdiction 
over  species  in  the  marine  system  while 
FWS  has  jurisdiction  elsewhere.  Listed 
endangered  and  threatened  species 
under  NMFS  jurisdiction  are 
enumerated  in  50  CFR  222.23(a)  and  50 
CFR  227.4,  respectively.  The  List  of 
Endangered  and  Threatened  Wildlife 
(List)  which  contains  species  under  the 
jurisdiction  of  both  Services,  is  found  in 
50  CFR  part  17. 

Pursuant  to  a  Memorandum  of 
Agreement  between  the  two  Services, 
the  jurisdiction  over  listed  sea  turtles  is 
shared:  FWS  has  responsibility  for  sea 
turtles  primarily  in  the  terrestrial 
environment,  while  NMFS  has 
responsibility  for  sea  turtles  primarily  in 
the  marine  environment.  Presently,  all 
sea  turtle  species  found  in  the  United 
States  are  listed  as  follows:  Kemp's 
ridley  [Lepidochelys  kempii], 
leatherback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  are 
li.sted  as  endangered;  loggerhead 
[Caretta  caretta),  green  (Chelonia 
mydas],  and  olive  ridley  (Lepidochelys 
olivacea)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
roast  of  Mexico,  and  breeding 
populations  of  olive  ridleys  on  the 
Pacific  coast  of  Mexico,  which  are  listed 
as  endangered. 

Section  4(c)(2)  of  the  ESA  requires 
that,  at  least  once  every  5  years,  a 
review  of  the  species  on  the  List  be 
conducted  to  determine  whether  any 
species  should  be  (1)  removed  from  the 
List,  (2)  changed  in  status  from  an 
endangered  species  to  a  threatened 
species,  or  (3)  changed  in  status  from  a 


threatened  species  to  an  endangered 
species.  Criteria  for  determining  a 
reclassification  are  found  at  50  CFR 
424.11(c). 

The  status  reviews  of  sea  turtles  listed 
under  the  ESA  are  available  (see 
ADDRESSES).  Based  upon  the  status 
reviews,  the  Services  are  considering 
the  following  listing  change. 

Olive  Ridley  Turtles.  The  western 
North  Atlantic  population  would  be 
classified  as  endangered,  rather  than 
threatened.  This  reclassification  was 
first  considered  in  a  notice  published  on 
November  9.  1984  (49  FR  44775).  at 
which  time  the  western  North  Atlantic 
(Surinam  and  adjacent  areas)  nesting 
population  was  reported  to  have 
declined  80  percent  since  1967.  This 
rate  of  decline  continues  despite  over  2 
decades  of  protection  by  personnel  from 
the  Surinam  Nature  Protection 
Foundation.  This  area  is  heavily  trawled 
for  shrimp,  and  trawlers  have  been  the 
principal  source  of  returned  tags  that 
had  been  applied  to  nesting  females  on  . 
the  local  beaches.  Consequently, 
incidental  capture  in  trawls  is  a  likely 
cause  of  the  progressive  depletion  of 
this  population.  Pursuant  to  Public  Law 
101-162,  the  importation  of  shrimp  and 
shrimp  products  from  Surinam  and 
French  Guiana  was  banned  in  1993 
because  those  countries  failed  to 
demonstrate  that  they  had  adopted  a 
regulatory  program  that  governed  the 
incidental  taking  of  sea  turtles 
comparable  to  that  of  the  United  States. 
During  an  annual  review  in  May  1995, 
shrimp  imports  were  again  embargoed 
from  both  countries  due  to  their  lack  of 
turtle  excluder  device  use.  The 
incidental  capture  of  turtles  in  trawls  is 
a  major  concern  in  this  area. 

Dated:  December  22,  1995. 
Ann  D.  Terbush. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  95-31540  Filed  12-29-95:  8:45  am) 
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50  CFR  Part  641 

[Docket  No.  951221305-5305-01;  I.D. 
112995A] 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  1996  Red  Snapper  Season 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Adminislration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule. 


SUMMARY:  NMFS  issues  this  emergency 
interim  rule  at  the  request  of  the  Gulf  of 
Mexico  Fishery  Management  Council 
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(Coundl)  to  delay  the  opening  of  the 
commercial  fishery  for  red  snapper  until 
February  1.  1996;  to  establish  a 
commercial  quota  for  red  snapper  of 
1.00  million  lb  (0.45  million  kg)  for  the 
period  February  1  through  March  31. 
1996,  with  a  closure  of  the  commercial 
fishery  during  that  period  when  the 
commercial  quota  is  reached;  and  to 
continue  the  red  snapper  endorsement 
regime  through  March  31.  1996.  This 
rule  is  intended  to  avoid  a  derby  style 
fishery  of  very  short  duration,  which 
could  result  in  a  quota  overrun  for  the 
overfished  red  snapper  resource  and  in 
negative  social  and  economic  impacts 
on  fishery  participants. 
EFFECTIVE  DATE:  December  29.  1995 
through  March  31,  1996. 
ADDRESSES:  Copies  of  documents 
supporting  this  action,  including  an 
enviromnental  assessment,  may  be 
obtained  from  Robert  Sadler.  Southeast 
Regional  Office.  NMFS.  9721  Executive 
Center  Drive  N..  St.  Petersburg.  FL 
33702. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler  or  Michael  Justen.  813- 
570-5305. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  was  prepared  by  the  Council 
and  is  implemented  through  regulations 
at  50  CFR  part  641  under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act). 

Delayed  Opening  of  the  Commercial 
Red  Snapper  Fishery 

The  1995  red  snapper  commercial 
fishery  was  closed  April  15,  1995.  and 
will  remain  closed  through  December 
31.  1995.  Without  further  action,  the 
commercial  fishery  would  reopen  on 
January  1,  1996.  However,  at  the 
September  1995  Council  meeting, 
commercial  fishermen  testified  that  they 
are  dependent  upon  income  from  red 
snapper  harvest  during  the  Lenten 
season,  which  begins  in  February.  Based 
upon  this  testimony,  the  Council 
requested  emergency  action  to  delay  the 
reopening  until  February  1  to  increase 
the  chances  of  the  fishery  being  open 
during  the  Lenten  season,  when  higher 
prices  and  more  favorable  fishing 
weather  (compared  to  January)  are 
expected. 

Interim  Commercial  Quota  for  Red 
Snapper 

The  Council  requested  an  interim 
commercial  quota  of  1  00  million  lb 
(0.45  miUion  kg)  for  llie  period  February 
1. 1996,  through  March  31.  1996,  based 


upon  input  from  the  public,  to  provide 
income  to  industry  before  the  individual 
transferable  quota  (ITQ)  system,  which 
was  approved  under  Amendment  8  to 
the  FMP.  is  implemented  on  April  1, 
1996  If  the  interim  quota  is  not  made 
available  before  the  ITQ  system  is 
implemented,  the  fishery  would  remain 
closed  for  almost  12  months  (April  15. 
1995.  through  March  31, 1996).  The 
Council  believes  that  a  closure  of  this 
duration  would  result  in  adverse  social 
and  economic  impacts  to  those  who 
dep>end  on  red  snapper  harvest, 
particularly  during  the  Lenten  season. 

The  Council  requested  that,  when  the 
interim  quota  is  taken  or  projected  to  be 
taken,  the  fishery  be  closed  until  it  is 
reopened  under  the  ITQ  system  on  April 
1,  1996.  If  implementation  of  the  ITQ 
system  is  substantially  delayed  (2 
months  or  more),  the  Council  intends 
that  the  balance  of  the  1996  commercial 
quota  be  taken  under  the  endorsement 
provisions  and  permit  moratorium. 

Continue  the  Red  Snapper  Endorsement 
Regime 

Management  measures  in  effect  for 
1995  limit  landings  of  red  snapper  to 
2.000  lb  (907  kg)  per  trip  or  day  for 
vessels  with  red  snapper  endorsements 
on  their  reef  fish  permits.  Other 
permitted  vessels  are  limited  to  .^'JO  lb 
(01  kg)  per  trip  or  day.  The  Counci 
requested  that  these  provisions  be 
continued  as  part  of  the  emergency 
action,  to  spread  out  harvest  over  a 
longer  period  of  time  and  avoid  the 
negative  social  and  economic  impacts 
that  would  otherwise  result  from  a 
derby  fishery  of  very  short  duration. 
Monitoring  of  landings  under  these 
conditions  would  be  difficult, 
increasing  the  likelihood  that  the  quota 
would  be  exceeded.  The  Council  is 
concerned  that  this  could  adversely 
impact  stock  recovery.  Accordingly,  by 
January  20.  1996.  NMFS  intends  to 
reissue  the  red  snapper  endorsements 
that  were  in  effect  on  December  31. 
1995.  Reissued  endorsements  will  be 
effective  for  February  and  March  1996. 

Permit  Moratorium 

The  Council  requested  that  the 
current  moratorium  on  the  issuance  of 
new  reef  fish  permits  be  continued 
during  the  effectiveness  of  this 
emergency  interim  rule.  However, 
because  a  new  permit  moratorium  under 
Amendment  11  to  the  FMP  will  become 
effective  January  1.  1996,  there  is  no 
need  to  extend  the  current  moratorium 
by  this  emergency  rule. 


Compliance  With  NMFS  Guidelines  for 
Emergency  Rules 

The  Council  and  NMFS  have 
concluded  that  the  present  situation 
constitutes  an  emergency,  which  is 
properly  addressed  by  this  emergency 
interim  rule,  and  that  the  situation 
meets  NMFS's  policy  guidelines  for  the 
use  of  emergency  rules,  published  on 
January  6, 1992  (57  FR  375).  The 
situation  (1)  results  from  recent, 
unforeseen  events  or  recently 
discovered  circiunstances;  (2)  presents  a 
serious  management  problem;  and  (3) 
realizes  immediate  benefits  from  the 
emergency  interim  rule  that  outweigh 
the  value  of  prior  notice,  opportunity  for 
public  comment,  and  deUl^rative 
consideration  expected  under  the 
normal  rulemaking  process. 

Recent,  Unforeseen  Events  or  Recently 
Discovered  Circumstances 

The  Council  requested  that  this  action 
be  implemented  by  emergency  rule 
"because  of  several  unforeseen  events 
and  unresolved  circumstances  that 
disrupted  planning  of  the  1996  fishing 
season.  The  first  is  the  unanticipated 
and  unavoidable  delays  that  have 
adversely  affected  implementation  of 
the  ITQ  system  under  Amendment  8. 
which  was  designed  to  achieve  more 
orderly  prosecution  of  the  fishery.  The 
Southeast  Regional  Office  estimates  that 
the  appeals  process  and  issuance  of 
shares  and  coupons  cannot  be 
completed  before  April  1,  1996. 
Consequently,  implementation  of  the 
ITQ  system  will  be  delayed  until  that 
date.  The  extent  of  this  delay,  which 
was  not  known  nor  formally 
communicated  to  the  Council  until  its 
September  1995  meeting,  disrupted  the 
Council's  plans  regarding  optimal 
timing  of  the  opening  of  the  199S  season 
under  controlled  harvest  conditions. 

The  Council,  in  developing  this 
proposed  course  of  action  at  the 
September  1995  meeting,  also  faced  a 
major  management  problem  in  that  it 
did  not  know  if  the  moratoriums  or 
delays  in  implementing  ITQ  systems 
being  considered  by  Congress  would  be 
enacted  or  whether  such  action  would 
adversely  affect  Amendment  8.  If  the 
Council  had  decided  at  that  time  to 
delay  action  until  this  issue  was 
resolved,  it  would  not  have  had 
sufficient  time  to  implement  an 
alternative  system  before  unrestricted 
harvest  by  fishermen  aboard  permitted 
reef  fish  vessels  would  begin  on  January 
1,  1996. 

Finally,  the  NMFS  red  snapper  stock 
assessment  was  not  available  until  the 
Council's  November  1995  meeting, 
thereby  preventing  any  possible 
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framework  implementation  of  the 
delayed  season  by  the  start  of  th6  fishing 
year.  The  endorsement  provisions  were 
implemented  as  part  of  (he  FMP. 
Continuation  of  the  endorsement 
provisions,  therefore,  requires 
emergency  action,  or  an  additional  FMP 
amendment. 

Given  all  of  these  circumstances, 
emergency  action  is  the  only  option  for 
optimizing  the  timing  of  the  season 
opening. 

Serious  Conservation  or  Management 
Problems  in  the  Fishery — 
Appropriateness  of  Emergency  Action 

The  Council,  prior  to  its  September 
1995  meeting,  announced  the  1996 
season  as  an  agenda  item  for  Council 
action.  The  general  public  and,  in 
particular,  commercial  red  snapper 
fishermen,  were  actively  involved  in  the 
deliberative  process  of  forming  the 
Council  request.  The  fishermen 
endorsed  the  action  to  avoid  a  derby 
fishery  in  January  when  prices  are  lower 
and  unfavorable  weather  in  the  Gulf  of 
Mexico  is  more  prevalent  compared  to 
the  Lenten  season,  which  begins  in 
February.  The  Council  believes  that  this 
emergency  interim  rule  is  necessary  to 
avoid  adverse  so(;ial  and  economic 
impacts  and  conservation  problems  that 
could  affect  stock  recovery.  The  red 
snapper  endorsement  system,  which 
includes  vessel  trip  limits,  terminates 
on  December  31,  1995.  Without  this 
action,  when  the  commercial  red 
snapper  fishery  opens,  permitted  ves.sels 
will  have  no  restrictions  on  landing 
levels.  The  Council  believes  that  this 
would  result  in  a  derby  fishery  of  very 
short  duration.  Monitoring  of  landings 
under  these  conditions  would  be 
difficult,  increasing  the  likelihood  that 
the  quota  would  be  exceeded.  The 
Council  is  concerned  that  this  would 
adversely  impact  stock  recovery.  In 
addition,  fishermen  would  suffer 
significant  economic  losses  due  to  lower 
season  ex-vessel  prices  as  demonstrated 
in  previous  fishing  years.  Vessel  safety 
would  also  be  jeopardized  by  the 
competitive  pressure  to  maximize 
harvest  rates  despite  marginal  weather 
conditions  that  are  typical  in  January. 

To  avoid  these  problems,  this 
emergency  interim  rule  delays  the 
season  until  a  more  appropriate  time, 
continues  the  trip  limits  to  constrain 
vessel  landings  to  the  total  allowable 
catch,  provides  for  better  prices,  and 
optimizes  yield  in  the  fishery.  The 
immediate  benefits  of  the  emergency 
interim  rule  greatly  outweigh  the  value 
of  prior  notice  and  opportunity  for 
public  comment  which  would  occur 
under  normal  rulemaking. 


NMFS  concurs  with  the  Council's 
findings  about  the  emergency  and  the 
need  for  immediate  regulatory  action. 
Accordingly.  NMFS  issues  this 
emergency  interim  rule,  effective 
initially  for  90  days,  as  authorized  by 
section  305(c)  of  the  Magnuson  Act.  By 
agreement  between  NMFS  and  the 
Council,  this  emergency  interim  rule 
may  be  extended  for  an  additional 
period  of  90  days. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

The  AA  finds  that  failure  to 
implement  the  actions  requested  by  the 
Council  would  result  in  economic 
hardships,  would  encourage  fishing 
operations  during  marginal  weather 
conditions,  and  the  resulting  rapid  rate 
of  harvest  could  contribute  to 
overfishing  of  red  snapper.  The 
foregoing  constitutes  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  the  opportunity  for  public 
comment,  pursuant  to  authority  set  forth 
at  5  U.S.C.  553(b)(B),  as  such  procedures 
would  be  contrary  to  the  public  interest. 
Similarly,  the  need  to  implement  these 
measures  in  a  timely  manner  to  address 
the  economic  and  social  emergencies 
constitutes  good  cause  under  authority 
contained  in  5  U.S.C.  553(d)(3)  to 
establish  an  effective  date  less  than  30 
days  after  date  of  publication. 

"This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

This  emergency  interim  rule  is 
exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act  because  the 
rule  is  issued  without  prior  notice  and 
opportunity  for  public  comment. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  21,  1995. 
Nancy  Foster, 

Depu  ty  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  641  is  amended 
as  follows: 

^APTbH       FnEF  FISH  FISHERY  OF 

•'HE  GUL.-  O^  MEXICO 

1.  llie  auinunty  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  at  seq. 

2.  In  §641.7,  paragraphs  (nn)  through 
(qq)  are  added  to  read  as  follows: 


§641.7    Prohibitions. 


(nn)  During  a  closure  of  the 
commercial  fishery  for  red  snapper — 

(1)  Exceed  the  bag  and  possession 
limits  for  red  snapper,  or 

(2)  Purchase,  barter,  trade,  or  sell  red 
snapper,  or  attempt  to  purchase,  barter, 
trade,  or  sell  red  snapper — as  specified 
in  §  641.31(c). 

(00)  Exceed  the  vessel  trip  or  landing 
limits  for  red  snapper,  as  specified  in 

§  641.32(a)  and  (b). 

(pp)  Transfer  a  red  snapper  at  sea,  as 
specified  in  §641. 32(c). 

(qq)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  purchase,  barter,  trade,  or 
sell,  a  red  snapper  possessed  or  landed 
in  excess  of  a  trip  or  landing  limit,  as 
specified  in  §641. 32(d). 

3.  Sections  641.31  through  641.34  are 
added  to  read  as  follows: 

§  641 .31     Red  snapper  commercial 
closures  and  quota. 

Other  provisions  of  this  part  641 
notwithstanding,  the  following 
provisions  apply: 

(a)  The  commercial  fishery  for  red 
snapper  is  closed  from  January  1,  1996, 
through  January  31,  1996. 

(b)  Persons  who  are  fishing  under  a 
commercial  reef  fish  permit  issued 
under  §641.4,  provided  they  are  not 
subject  to  the  bag  limits  specified  in 

§  641.24,  are  subject  to  a  quota  of  1.00 
million  ib  (0.45  million  kg)  for  the 
period  February  1, 1996,  through  March 
31, 1996.  When  this  quota  is  reached,  or 
is  projected  to  be  reached,  the  Assistant 
Administrator  will  file  a  notification  to 
that  effect  with  the  Office  of  the  Federal 
Register.  On  and  after  the  effective  date 
of  such  notification,  through  March  31, 
1996,  the  commercial  fishery  for  red 
snapper  is  closed. 

(c)  During  a  closure  of  the  commercial 
fishery  for  red  snapper  under  paragraph 

(a)  or  (b)  of  this  section,  red  snapper 
harvested  from  or  possessed  in  the  EEZ, 
and  each  vessel  for  which  a  currently 
valid  commercial  reef  fish  permit  has 
been  issued  under  §  641.4.  are  subject  to 
the  following: 

(1)  The  bag  and  possession  limits,  as 
specified  in  §  641.24(b)(1)  and  (c);  and 

(2)  The  prohibition  of  purchase, 
barter,  trade,  or  sale  of  red  snapper 
taken  under  the  bag  limit,  or  attempted 
purchase,  barter,  trade,  or  sale  of  such 
red  snapper,  as  specified  in  §  641.28(a). 
This  prohibition  does  not  apply  to  trade 
in  red  snapper  taken  under  the 
commercial  quota  that  were  harvested, 
landed,  and  bartered,  traded,  or  sold 
prior  to  the  closure. 

§  641 .32    Red  snapper  trip  limits. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  vessel  that  has  on 
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board  a  valid  commemai  reer  tish 
permit  may  not  possess  on  any  trip  or 
land  in  any  day  red  snapper  in  excess 
of  200  lb  (fll  kg),  whole  or  eviscemtetl. 

(b)  A  vessel  that  has  on  boartl  a  valid 
commercial  reef  fish  permit  and  a  valid 
red  snapper  endorsement  may  not 
possess  on  any  trip  or  land  in  any  day 
red  snapper  in  excess  of  2,000  lb  (907 
kg),  whole  or  eviscerated. 

(c)  A  red  snapper  may  not  be 
transferred  at  sea  from  one  vessel  to 
another. 

(d)  No  person  may  purchase,  barter, 
trade,  or  sell,  or  attempt  to  purchase, 
barter,  trade,  or  sell,  a  red  snapper 
possessed  or  landed  in  excess  of  the  trip 
or  landing  limits  specified  in  paragraphs 
(a)  and  (b)  of  this  section. 

§641.33    Red  snapper  endorsement 

(a)  As  a  prerequisite  for  exemption 
from  the  trip  limit  for  red  snapper 
specified  in  §  641.32(a),  a  vessel  for 
which  a  commercial  reef  fish  permit  has 
been  issued  under  §641.4  must  have  a 
red  snapper  endorsement  on  such 
permit  and  such  permit  and 
endorsement  must  be  aboard  the  vessel. 

(b)  A  red  snapper  endorsement  is 
invalid  upon  sale  of  the  vessel; 
however,  an  owner  of  a  vessel  with  a 
commercial  reef  fish  permit  may 
transfer  the  red  snapper  endorsement  to 
another  ves,sel  with  a  commercial  reef 
fish  permit  owned  by  the  same  entity  by 
returning  the  existing  endorsement  with 
an  application  for  an  endorsement  for 
the  replacement  vessel. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  notwithstanding,  sf)ecial 
provisions  apply  in  the  event  of  the 
disability  or  death  of  the  owner  of  a 
vessel  with  a  red  snapper  endorsement 
or  the  disability  or  death  of  an  operator 
whose  presence  on  board  the  vessel  is 

a  condition  for  the  validity  of  a  red 
snapper  endorsement. 

(1)  In  the  event  that  a  vessel  with  a 
red  snapper  endorsement  has  a  change 
of  ownership  that  is  directly  related  to 
the  disability  or  death  of  the  owner,  the 
Regional  Director  may  issue  a  red 
snapper  endorsement,  temporarily  or 
permanently,  with  the  commercial  reef 
fish  permit  that  is  issued  for  the  vessel 
under  the  new  owner.  Such  new  owner 
will  be  the  person  specified  by  the 
owner  or  his/her  legal  guardian,  in  the 
case  of  a  disabled  owner,  or  by  the  will 
or  executor/administrator  of  the  estate. 


in  the  case  of  a  deceased  owner. 
(Change  of  ownership  of  a  vessel  with 
a  commercial  reef  fish  permit  upon 
disability  or  death  of  an  owner  is 
considered  a  purchase  of  a  permitted 
vessel  and  §641.4(m)(3)  applies 
regarding  a  commercial  reef  fish  permit 
for  the  vessel  under  the  new  owner.) 
(2)  In  the  event  of  the  disability  or 
death  of  an  operator  whose  presence 
aboard  a  vessel  is  a  condition  for  the 
validity  of  a  red  snapper  endorsement, 
the  Regional  Dire<;tor  may  revise  and 
reissue  an  endorsement,  temporarily  or 
permanently,  to  the  permitted  vessel. 
Such  revised  endorsement  will  contain 
the  name  of  a  substitute  operator 
specified  by  the  operator  or  his/her  legal 
guardian,  in  the  case  of  a  disabled 
operator,  or  by  the  will  or  executor/ 
administrator  of  the  estate,  in  the  case 
of  a  deceased  operator.  As  was  the  case 
with  the  replaced  endorsement,  the 
presence  of  the  substitute  operator 
aboard  and  in  charge  of  the  vessel  is  a 
condition  for  the  validity  of  the  revised 
endorsement.  Such  revised  endorsement 
will  be  reissued  only  with  the 
concurrence  of  the  vessel  owner. 

§641.34    Condttion  o(  a  permit 

As  a  condition  of  a  commercial  reef 
fish  permit  issued  under  §641.4, 
without  regard  to  where  red  snapper  are 
harvested  or  possessed,  a  vessel  with 
such  permit — 

(a)  May  not  exceed  the  appropriate 
vessel  trip  or  landing  limit  fOr  red 
snapper,  as  specified  in  §  641.32(a)  and 
(b);  and 

(b)  May  not  transfer  a  red  snapper  at 
sea,  as  specified  in  §  641.32(c). 
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50  CFR  Part  675 

[Docket  No.  950905226-6282-02;  I.D. 
122695A] 

RIN0648-AHOO 

Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  lslar!d<;  Area;  Extension 
of  Allocations  to  inshore  and  Offshore 
Components;  Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  (I.D. 
083095A)  that  was  published  Tuesday, 
December  12,  1995,  (60  FR  63654).  The 
regulation  related  to  an  extension  of  the 
allocation  of  pollock  for  processing  by 
the  inshore  and  offshore  components 
from  January  1. 1996  through  December 
31.  1998. 

EFFECTIVE  DATE:  January  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Ham,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Need  for  Publication 

At  60  FR  63654,  December  12,  1995,     ' 
a  final  rule  to  extend  the  inshore- 
offshore  and  Community  Development 
Quota  programs  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  for  3 
years,  from  January  1,  1996.  through  • 
December  31.  1998.  was  published. 
Unintentionally,  in  that  final  rule,  a 
paragraph  was  excluded  from  an 
extension  of  the  expiration  date  and  is 
corrected  here. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  26, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

PART  67&— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

Accordingly,  50  CFR  part  675  is 
corrected  by  making  the  following 
correcting  amendment: 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  675.25  paragraph  (b) 
heading  is  revised  to  read  as  follows: 

§  675.25    Observer  requirements. 

»         *         *         •         • 

(b)  Additional  observer  coverage 
requirements  applicable  through 
December  31,  1998.  *   *   * 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
mies. 


'iWMEN' 
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Agricultural  Ma  Kein^  Ser.  cc 

7  CFR  Part  930  * 

rOocke!  No.  AO-370-A5;  FV9:-  iJO  i) 

i ^ree'^-e"''.  ^"C  O'de'    Reopemnq  c^* 

?;»„eDt:o^s  ■-:•  t'^e  P'ooosec  Marketing 
Aa-oe-^e'-;  a:^a  D'ae--  'c  ^ari  Cherr.es 
G^.  .v.  ,.,  .t^p  States  of  Micn>gan,  New 

Washington  a-vn  w  sccnsi" 

AGENCY:  Agricultural  MaiKeting  Service, 

USD  A. 

action:  Reopening  of  the  comment 

period  to  file  written  exceptions  to  tlie 

proposed  marketing  agreement  and 

order. 

SUMMARY:  Notice  is  hereby  given  that 
the  time  period  for  filing  vmtten 
exceptions  to  the  proposed  marketing 
agreement  and  order  for  tart  cherries 
grown  in  the  States  of  Michigan,  New 
York,  Pennsylvania,  Oregon,  Utah, 
Washington  and  Wisconsin  is  reopened 
until  January  16,  1996. 
DATES:  Comments  must  be  received  by 
lanuarv-  16,  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  in 
triplicate  to  the  Hearing  Clerk,  U.S. 
Department'of  Agriculture,  room  1079- 
S,  Washington,  DC,  20050-9200.  All 
written  comments  will  be  available  for 
public  inspection  at  the  Office  of  the 
Hearing  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
R.  Charles  Martin  or  Kenneth  U. 
Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  room  2523-S,  AMS, 
USDA,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone  number  (202) 
720-5053. 

(2)  Robert  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administi-ation  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  1220 


S.W.  Third  Avenue,  room  369,  Portland, 
Oregon,  97204;  telephone:  (503)  326- 
2725. 

SUPPLEMENTARY  INFORMATION:  Prior 
Uuciuiients  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  23, 1993, 
and  published  in  the  November  30, 
1993,  issue  of  the  Federal  Register  (58 
FR  63108);  Notice  of  Additional 
Hearings  on  the  Proposed  Agreement 
and  Order  issued  on  December  20, 1993, 
and  published  in  the  December  23, 

1993,  issue  of  the  Federal  Register  (58 
FR  68065);  and  an  Amendment  to  the 
Notice  of  Hearing  issued  on  January  25, 

1994.  and  published  in  the  Federal 
Register  (59  FR  4259)  on  January  31, 

1994.  The  Notice  Reopening  the  Hearing 
was  issued  on  December  5, 1994,  and 
published  in  the  Federal  Register  on 
December  8,  1994  (59  FR  63273).  The 
Recommended  Decision  and 
Opportunity  To  File  Written  Exceptions 
to  the  proposed  marketing  agreement 
and  order  was  issued  on  November  20, 

1995,  and  published  in  the  November 
29,  1995,  Federal  Register  (60  FR 
61292). 

The  proposed  marketing  agreement 
and  order  are  based  on  the  record  of  a 
public  hearing  held  December  15-17, 
1993,  in  Grand  Rapids,  Michigan; 
January  10-11.  1994,  in  Rochester,  New 
York;  January  13,  1994,  in  Provo,  Utah; 
February  15-17,  1994,  in  Portland, 
Oregon;  January  9-10,  1995,  in  Grand 
Rapids,  Michigan;  and,  January  12-13, 
1995,  in  Portland,  Oregon.  These 
multiple  hearing  sessions  were  held  to 
receive  evidence  on  marketing  order 
proposals  from  growers,  handlers, 
processors  and  other  interested  peuties 
located  throughout  the  proposed 
production  area. 

The  Recommended  Decision  was 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act,  and 
the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  [7  CFR  part  900].  The  deadline 
for  filing  written  exceptions  with  the 
Hearing  Clerk  on  the  Recommended 
Decision  was  December  29,  1995. 

The  U.S.  Department  of  Agriculture 
(USDA)  has  received  three  requests  from 
interested  parties  to  provide  more  time 
for  interested  persons  to  analyze  the 
Recommended  Decision  and  prepare 
and  file  writh  the  Hearing  Clerk  their 


written  comments.  These  requesters  cite 
severe  weather  (that  led  to  extended 
electrical  power  outages)  in  their 
respective  growing  areas,  the  holiday 
season  and  the  voluminous  hearing 
record  as  the  reasons  for  requesting  a 
30-day  extension  for  filing  written 
comments  to  January  31, 1996. 

Reopening  the  period  in  which 
written  comments  may  be  filed  will 
provide  interested  persons  more  time  to 
review  the  Recommended  Decision  and 
submit  written  comments  thereto. 
Extending  the  comment  period  by  18 
days  to  January  16,  1996,  would  provide 
additional  time  for  commenters,  to  fairly 
address  their  concerns.  A  delay  of  18 
days  should  not  substantially  add  to  the 
time  required  to  complete  this 
proceeding.  Accordingly,  the  period  in 
which  to  file  written  comments  is 
reopened  until  January  16, 1996.  This 
notice  is  issued  pursuant  to  the  Act  and 
the  applicable  rules  of  practice 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

Authority:  7  U.S.C.  601-674. 

Dated:  December  27, 1995. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  95-31574  Filed  12-27-95;  3:36  pml 
BiLUNG  CODE  341(M)2-P 


Rural  Utilities  Service 

7  CFR  1789 
PIN  0572-nAB17 

Use  Of  Consultants  Funded  by 
Borrowers 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  proposes  to  implement 
recent  amendments  to  the  Rural 
Electrification  Act  of  1936.  as  amended, 
(RE  Act)  (7  U.S.C.  918(c))  and  to  amend 
7  CFR  chapter  XVII  by  adding  a  new 
Part  1789,  Use  of  Consultants  Funded 
by  Borrowers.  This  part  would  set  forth 
procedures  and  policies  pursuant  to 
which  a  borrower  under  the  RE  Act  may 
fund  consultants  used  by  the 
Administrator  for  financial,  legal, 
engineering,  environmental  and  other 
technical  advice  and  services.  The  use 
of  the  consultants  will  assist  RUS  in  the 
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expeditious  review  or  applications  for 
financial  assistance  or  other  approvals 
sought  by  borrowers. 
DATES:  Written  comments  concerning 
the  proposed  rule  and/or  its  information 
collection  requirements  must  be 
received  by  RUS  or  carry  a  postmark  or 
equivalent  by  March  4,  1996. 
AOOAESSES:  Written  comments  should 
be  addressed  to  F.  Lamont  Heppe.  Jr.. 
Deputy  Director.  Program  Support  Staff, 
U.S.  Department  of  Agriculture  Rural 
Utilities  Service.  AG  Box  1522. 
Washington.  DC  20250-1522.  RUS 
requires  a  signed  original  and  3  copies 
of  all  comments  (7  CFR  1700.30(e)). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Deputy  Director, 
Program  Support  Staff,  (address  as 
above).  Telephone:  (202)  720-0736. 
Facsimile:  (202)  720-4120. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  therefore  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Administrator  of  RUS  has  determined 
that  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  does  not  apply  to  this 
rule.  The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4321  et  seq).  Therefore 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment.  This  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  A  Notice  of  Final  Rule 
title  Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
RUS  electric  loans  and  loan  guarantees 
from  coverai^e  under  this  Order.  This 
rule  has  been  reviewed  under  Executive 
Order  12778.  Civil  Justice  Reform.  This 
proposed  rule:  (1)  Will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
will  not  have  any  retroactive  effect;  and 
(3)  will  not  require  administrative 
proceedings  before  any  parties  may  file 
suit  challenging  the  provisions  of  this 
rule  in  accordance  with  existing  law. 

The  programs  covered  by  this  rule  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  numbers 
10.850.  Rural  Electrification  Loans  and 
Loan  Guarantees.  10.851.  Rural 


Telephone  Loans  and  Loan  Guarantees, 
and  10.852,  Rural  Telephone  Bank 
Loans.  This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Information  Collection  and 
Recordkeeping  Requirements 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  Chapter  35,  as  amended)  RUS  is 
requesting  comments  on  the  information 
collection  incorporated  in  this  proposed 
rule. 

Dates:  Comment  on  this  information 
collection  must  be  received  by  March  4. 
1996. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collecied;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

For  Further  Information  Contact:  Sue 
Arnold.  Financial  Analyst.  Program 
Support  Staff.  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture.  14th  & 
Independence  Avenue.  SW..  AG  Box 
1522.  Washington.  DC  20250. 
Telephone:  (202)  690-1078.  FAX:  (202) 
720-4120. 
Supplementary  Information: 
Title:  Title  7  Part  1789,  Use  of 
Consultants  Funded  by  Borrowers. 

Type  of  Request:  New  information 
collection. 

Abstract:  On  November  1,  1993, 
Public  Law  103-129  amended  section 
18  of  the  RE  Act  to  provide  a 
mechanism  for  expediting  RUS  reviews. 
As  amended,  section  18(c)  authorized 
RUS  to  use  consultants  voluntarily 
funded  by  borrowers  for  financial,  legal, 
engineering,  and  other  technical 
services.  The  consultant  may  to  be  used 
to  facilitate  timely  action  on 
applications  by  borrowers  for  financial 
assistance  and  for  approvals  required  by 
RUS,  pursuant  to  the  terms  of 
outstanding  loans,  or  otherwise.  RUS 
may  not  require  borrowers  to  fund 
consultants.  The  provisions  of  section 
18(c)  may  be  utilized  only  at  the 
borrower's  request. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  2  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  6. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  12. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang, 
Program  Support  Staff,  at  (202)  720- 
0812. 

Comments:  Send  comments  regarding 
this  information  collection  requirement 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  ATTN:  Desk 
Officer.  USDA.  Room  10102.  New 
Executive  Office  Building,  Washington. 
DC  20503.  and  F.  Lamont  Heppe.  Jr.. 
Deputy  Director,  Program  Support  Staff, 
Rural  Utilities  Service.  AG  Box  1522. 
Washington.  DC  20250-1522. 

Comments  to  OMB  are  best  assured  of 
having  full  effect  if  OMB  receives  them 
within  30  days  of  publication  in  the 
Federal  Register. 

All  respon.ses  to  this  information 
collection  requirement  will  be 
summarized  and  included  in  the  final 
rule.  All  comments  will  become  a 
matter  of  public  record. 

Background 

Section  18  of  the  RE  Act  was 
amended  effective  November  1.  1993, 
pursuant  to  Public  Law  103-129.  2(c)(4), 
107  Stat.  1364.  As  amended,  subsection 
(c)  of  section  18  authorizes  the  RUS  to 
use  consultants  funded  by  borrowers  for 
financial,  legal,  engineering,  and  other 
technical  advice  and  services.  The 
consultants  are  to  be  used  to  facilitate 
timely  action  on  applications  by 
borrowers  for  financial  assistance  and 
for  approvals  required  by  RUS  pursuant 
to  the  terms  of  outstanding  loan  or 
security  instruments  or  otherwise. 

Subsection  (c)  expressly  requires  that 
RUS  establish  procedures  for  the  use  of 
consultants  to  ensure  that  the 
consultants  have  no  financial  or  other 
conflicts  of  interest  in  the  outcome  of 
the  application.  Subsection  (c)  further 
provides  that  funding  of  consultants  is 
strictly  voluntary  with  the  borrowers, 
that  RUS  may  not  require  borrowers  to 
agree  to  fund  consultants.  This 
proposed  rule  sets  forth  procedures  and 
policies  implementing  the  authority 
under  subsection  (c). 

Policy 

RUS  believes  that  both  RUS  and  its 
borrowers  will  be  well  served  by  the 
prudent  use  of  this  authority.  It  will 
assist  RUS  in  the  processing  of  certain 
complex  transactions  that  have  placed  a 
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burden  on  its  staff  and  resources.  For 
example,  financial  and  legal  consultants 
may  assist  in  the  review  of  certain 
transactions  involving  complicated 
financing  arrangements  between 
borrowers  and  third  parties  that 
potentially  impact  on  the  feasibility  of 
and  security  for  outstanding  government 
loans.  Such  transactions  may  require  the 
review  and  analysis  of  voluminous 
documents  and  the  development  of  an 
extensive  administrative  record.  The 
transactions  may  involve  complex 
technical  issues  regarding  which  RUS 
has  limited  expertise  thus  slowing  the 
review  process.  Such  transactions  may 
be  very  time  sensitive;  any  delays  may 
jeopardize  the  transaction  or  reduce  the 
benefits  of  the  transaction  to  the 
borrower.  In  some  cases,  the 
transactions  are  very  important  to  the 
borrower  but  cannot  be  given 
corresponding  priority  by  the  RUS  as  it 
dedicates  its  resources  to  matters  that 
have  program  wide  significance.  It  is  in 
the  interests  of  both  RUS  and  the 
borrower  to  expedite  review  of  such 
transactions  with  borrower  funded 
consultants. 

Examples  of  how  RUS  might  use 
borrower  funded  consultants  include, 
but  are  not  limited  to.  the  use  of  an 
engineering  firm  to  review  proposed 
generation  projects  for  technical  or 
financial  feasibility,  e.g.,  wind  or 
hydroelectric  projects  utilizing 
relatively  new  technology.  RUS  could 
use  consultants  to  make  periodic  visits 
to  major  construction  projects  and 
report  to  RUS  on  the  status  of 
construction  and  whether  or  not  the 
project  is  on  budget.  Financial  advisoiy 
consultants  may  be  used  to  evaluate^ 
new  financial  products  which  are  the 
basis  for  requests  to  modify  the  RUS 
mortgage.  Legal  support  services  will 
enhance  RUS'  ability  to  review  and 
process  merger,  consolidation  and 
holding  company  applications  from 
both  telephone  and  electric  borrowers. 
RUS  would  also  consider  using 
environmental  consultants  to  prepare 
environmental  assessments  and 
eavironmental  impact  studies  under 
RUS'  direction  and  supervision. 

RUS  does  not.  however,  believe  that 
use  of  subsection  (c)  authority  is 
authorized  or  appropriate  for  all 
transactions  requiring  RUS  review.  The 
authority  will  not  be  used  unless  it  is 
reasonably  expected  to  facilitate  timely 
action  on  an  application  by  RUS.  Even 
then,  it  may  not  always  be  in  RUS' 
interest  to  rely  on  consultants.  For 
example,  transactions  that  involve 
matters  that  RUS  is  particularly 
qualified  to  address  or  which  have 
program  wide  implications  may  not  be 
well  suited  for  expedited  processing 


facilitated  with  borrower  funded 
consultants.  Thus.  RUS  will  weigh  its 
use  of  the  authority  under  subsection  (c) 
on  a  case  by  case  basis. 

Procedure 

Under  the  proposed  rule  RUS  may 
enter  into  contracts  on  the  basis  of  case 
by  case  procurements  or  on  a  retainer 
basis  with  a  series  of  consultants  having 
different  areas  of  expertise,  i.e. 
financial,  legal,  engineering,  or 
environmental.  In  order  to  assure  that 
sufficient  consultant  resources  are 
available  and  to  allow  for  competition 
in  terms  of  both  quality  and  cost,  RUS 
may  contract  with  several  different 
consultants  in  a  given  area  of  expertise. 

RUS  will  solicit  bids  for  the  services 
of  financial,  legal,  engineering,  and 
environmental  consultants  in 
accordance  with  the  provisions  of  the 
Federal  Acquisition  Regulations  (FAR), 
48  CFR  Chapter  1.  Notwithstanding  the 
use  of  borrowers'  funds,  it  has  been 
determined  that  such  funding  must  be 
treated  as  appropriated  funds  and  the 
contracts  are  subject  to  the  provisions  of 
FAR. 

The  proposed  rule  provides  that  RUS 
will  decide  when  timely  consideration 
of  an  application  or  approval  would  best 
be  facilitated  by  the  use  of  borrower 
funded  consultants.  When  the  RUS  has 
made  such  a  determination,  and  the 
borrower  in  question  is  willing  to  fund 
consulting  services,  the  borrower  must 
provide  to  RUS  an  appropriate  noUce  of 
proposal  to  fund  consulting  services. 
RUS  will  consider  the  borrower's 
proposal,  whether  it  is  consistent  with 
this  regulation  and  otherwise  in  the 
interests  of  the  government.  If  RUS 
chooses  to  proceed  with  the  borrower's 
proposal,  RUS  will  require  the  borrower 
and  the  consultant  selected  by  RUS  to 
execute  a  funding  agreement  which 
complies  with  the  regulation.  The 
funding  agreement  will  provide  for  the 
borrower  to  establish  and  fund  an 
escrow  account  with  a  third-party 
commercial  institution  prior  to  the 
commencement  of  work  by  the 
consultant. 

The  use  of  a  third-party  commercial 
institution  will  allow  for  the  escrow 
account  to  be  interest-bearing  and 
greatly  ease  the  administrative  burden 
of  arranging  for  any  excess  funds  to  be 
remitted  to  the  borrower  upon  the 
closing  out  of  a  task  order.  With  the 
exception  of  an  annual  retainer  fee.  if 
applicable,  the  consultants  shall  not  be 
entitled  to  any  payments  from  RUS. 
Rather,  all  payment  obligations  for  work 
performed  must  be  satisfied  by  amounts 
available  in  the  escrow  account  and 
RUS  shall  have  sole  discretion  in 


directing  that  payments  be  made  from 
the  escrow  account. 

Once  the  escrow  account  is  funded, 
RUS  will  then  issue  a  task  order  to  the 
consultant  under  the  applicable  contract 
and  the  consultant  will  commence  work 
for  RUS.  Periodically,  the  consultant 
will  submit  invoices  to  RUS.  Upon  due 
authorization  by  RUS.  the  escrow  agent 
will  make  payments  to  the  consultant. 
The  escrow  account  will  be  closed  and 
any  remaining  funds  remitted  to  the 
borrower  upon  direction  from  RUS. 

The  procedure  outlined  above 
generally  applies  to  financial,  legal, 
engineering  and  environmental 
consultant  services.  The  proposed  rule 
reserves  the  discretion,  however,  for 
RUS  to  contract  for  any  type  of 
consultant  services  on  a  case  by  case 
basis  after  receipt  of  an  appropriate 
notice-of  proposal  to  fund  from  the 
borrower. 

Legal  and  Selected  Other  Consultants 

The  procedures  and  policies 
applicable  to  the  use  of  legal  consultants 
pursuant  to  subsection  18(c)  differs  from 
the  use  of  other  consultants  in  several 
key  respects.  First,  pursuant  to  7  CFR 
part  2.47(a)(1),  the  Administrator  may 
utilize  consultants  and  attorneys  for  the 
provision  of  legal  services  with  the 
concurrence  of  the  General  Counsel. 
The  Secretary  by  regulation  (7  CFR  2.31) 
has  designated  the  General  Counsel  as 
the  chief  law  officer  of  the  Department 
and  legal  advisor  to  the  Secretary  with 
the  responsibility  for  providing  legal 
services  for  all  activities  of  the 
Department;  accordingly,  any  proposal 
by  RUS  to  use  outside  legal  counsel  will 
require  the  approval  of  the  General 
Counsel.  The  approval  will  include  a 
review  of  the  nature  of  the  transaction 
and  the  scope  of  legal  services  to  be 
provided.  Moreover,  any  contracts  for 
legal  consultants  will  provide  that  an 
attorney  from  OGC  will  serve  as  a 
technical  representative  and  adviser  to 
the  contracting  officer.  The  technical 
representative  will  be  responsible  for, 
among  other  matters,  evaluating  the 
adequacy  of  performance. 

The  conflict  of  interest  provisions  in 
the  proposed  rule  are  different  from  the 
FAR  in  certain  respects,  particularly  in 
the  case  of  legal  and  financial 
consultants.  For  all  consultants, 
however,  it  is  important  to  protect 
against  the  possibility,  or  the 
appearance,  that  those  consultants 
providing  services  to  RUS  might  handle 
particular  assignments  in  such  a  way  as 
to  encourage  their  own  future 
employment  with  RUS  program 
beneficiaries  after  fulfilling  their 
government  contract  requirements.  The 
electric  and  telephone  borrowers  are 
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particularly  closely  tied  to  RUS  since 
RUS  is  responsible  for  a  significant 
percentage  of  their  annual  capital 
requirements.  Because  of  the  unique 
position  of  RUS  vis  a  vis  its  borrowers, 
it  is  in  the  government's  interest  that 
prospective  legal  counsel,  financial 
consultants  and  other  consultants  be 
reasonably  indifferent  to  the  subsequent 
marketing  implications  of  having  RUS 
as  a  client.  Additionally,  because  of  the 
special  nature  of  the  attorney/client 
relationship,  there  is  a  need  to  provide 
for  maximum  discretion  on  the  part  of 
the  RUS  Administrator  in  the 
determination  of  conflict  criteria  for 
legal  consultants.  Accordingly, 
proposed  conflict  provisions  specific  to 
borrower  funded  RUS  consultants  are  as 
follows: 

(1)  Disclosure  requirements 
incorporated  in  procurements  under  the 
proposed  rule  shall  provide  that 
consultants  disclose  all  business 
relationships  with  current  or  former 
RUS  borrowers  at  the  time  proposals  to 
offer  consulting  services  are  made  to 
RUS  and  in  the  event  additional 
business  relationships  are  entered  into 
subsequent  to  the  original  disclosure. 

(2)  Certification  requirements 
incorporated  in  procurements  under  the 
proposed  rule  shall  provide  that 
consultants  certify,  at  the  time  a 
proposal  is  made  to  provide  consulting 
services  to  RUS.  to  the  best  of  their 
knowledge  and  belief,  that  no 
Organizational  Conflict  of  Interest  exists 
and  there  are  no  relevant  facts  or 
circumstances  which  could  give  rise  to 
an  Organizational  Conflict  of  Interest,  or 
the  consultant  has  disclosed  all  such 
relevant  information.  The 
representations  in  the  certificate  shall  be 
deemed  reaffirmed  upon  the  execution 
of  the  Consultant  Contract  and  upon  the 
undertaking  of  each  Task  Order  by  the 
contractor. 

(3)  The  determination  of  whether  or 
not  an  Organizational  Conflict  of 
Interest  exists  shall  rest  with  the 
Administrator  in  his  sole  discretion; 
RUS  shall  not  award  a  contract  or  Task 
Order,  as  the  case  by  be,  to  a  consultant 
if  an  Organizational  Conflict  of  Interest 
exists. 

(4)  Authority  to  waive  an 
Organizational  Conflict  of  Interest  vests 
with  the  RUS  Administrator;  such 
waivers  must  be  in  writing  to  be 
effective. 

(5)  Consultant  contracts  with  all  legal 
consultants,  all  financial  consultants 
and  such  other  consultants  as  the  RUS 
may  determine  on  a  case  by  case  basis 
(selected  other  consultants)  shall 
provide  that  such  consultants  agree  not 
to  undertake  during  the  term  of  the 
applicable  contract,  inclusive  of  option 


or  renewal  periods,  to  represent  any 
RUS  borrower  on  the  same  or  other 
matters  without  the  express  written 
consent  of  RUS. 

(6)  Consultant  contracts  with  all  legal 
consultants,  all  financial  consultants 
and  selected  other  consultants  shall 
provide  that  such  consultants  agree  not 
to  undertake,  for  a  period  of  not  less 
than  four  years  from  the  contract 
expiration  date,  to  represent  any  RUS 
borrower  or  generation  and  transmission 
(CAT)  affiliate  thereof,  including  a 
borrower  which  may  prepay 
outstanding  RUS  indebtedness 
subsequent  to  the  consultant 
undertaking  to  represent  RUS,  on  any 
matterpn  which  RUS  has  a  significant 
interest  in  the  outcome,  where  such 
borrower{s)  were  the  subjef:t  of 
consulting  services  rendered  by  that 
consultant  during  the  tenure  of  the 
applia^ble  contract,  without  the  express 
writtenj  consent  of  RUS.  G&T  affiliate  in 
this  context  shall  refer  to  all  members  of 
the  applicable  generation  and 
transmission  cooperative  and  the 
cooperative(s)  in  which  the  borrower 
was  itself  a  member.  Representation 
includes  any  retainer  or  advisory 
contract  and  is  not  limited  to 
representation  relating  to  negotiations 
with  or  applications  before  RUS. 

(7)  RUS  may  waive  any  of  the 
foregoing  requirements  or  procedures  by 
determining  that  its  application  in  a 
particular  situation  would  not  be  in  the 
government's  interest. 

Key  Personnel       ■* 

Legal  service  contracts  are 
distinguished  from  other  consulting 
services  funded  by  borrowers  pursuant 
to  Section  18  of  the  RE  Act  with  respect 
to  provisions  relating  to  key  personnel. 
Factors  such  as  trust,  judgment, 
negotiating  style  and  presence  and  other 
intangibles  affect  the  quality  and 
effectiveness  of  representation  and 
client  satisfaction.  Borrower  funded 
legal  service  contracts  will  provide  that 
no  substitution  of  key  personnel  may 
occur  without  prior  approval  of  the 
contracting  officer,  who  may  confer 
with  the  legal  and  RUS  technical 
representatives  for  the  applicable 
contract. 

List  of  Subjects  in  7  CFR  Part  1789 

Administrative  practice  and 
procedure,  legal  services.  Electric 
power.  Electric  utilities.  Loan 
programs — energy.  Loan  programs — 
telecommunications,  escrow  fund, 
consulting  contracts. 

For  the  reasons  stated.  RUS  proposes 
to  add  a  new  part  1789  to  chapter  XVII 
of  title  7  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  178«»     USE  JF  CONSUL  tan^S 
FUNDFC  B'  BORPOWERS 

Subpart  A— Policy  and  Procedures  With 
Respect  to  Consultant  Services  Funded  by 
Borrowers — General 

Sec.  ' 

1789.150 

1789.151 
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1789.153 

1789.154 

1789.155 
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1789.157 

1789.158 

1789.159 

1789.160 
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Borrower  funding. 
Eligible  twrrowers. 
Approval  criteria. 
Proposal  procedure. 
Consultant  contract. 
Implementation. 
Contract  administration. 
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Conflicts  of  interest. 
Indemnification  agreement 
Waiver. 
1789.165     [Reserved  I 


Subpart  B — Escrow  Account  Funding  and 
Payments 

Sec 

1 789. 1 66  Terms  and  conditions  of  funding 
agreement. 

1 789. 167  Terms  and  conditions  of  escrow 
agreement. 

1789.168-1789.175     [Reserved] 

Authority:  7  U.S.C.  901  et  seq.;  Pub.  L. 
103-354,  108  Stat.  3178  (7  U.S.C.  6941  et 
seq.Y  [Title  I.  Subtitle  D,  Pub.  L.  100-203, 
101  Stat.  1330J. 

Subpart  A — Policy  an  j  P'c   eck-'es 
With  Respect  to  Consulta  ^^  Sf  r.ices 
Funded  by  Borrowers — Genera, 

§1789.150    Purpose. 

This  part  sets  forth  policies  and  the 
procedures  for  implementing  subsection 
(c)  of  section  18  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (RE  Act)  which 
authorizes  the  Rural  Utilities  Service 
(RUS)  to  use  the  services  of  Consultants 
funded  by  the  Borrowers  to  facilitate 
timely  action  on  Applications  by 
Borrowers  for  financial  assistance  and 
other  approvals. 

§1789.151     Definitions. 

As  used  in  this  part: 

Administrator  means  the 
Administrator  of  the  Rural  Utilities 
Service  (RUS). 

Application  means  a  request  for 
financial  assistance  under  the  RE  Act  or 
such  other  approvals  as  may  be  required 
of  the  RUS  pursuant  to  the  terms  of 
outstanding  loan  or  security  instruments 
or  otherwise. 

Borrower  means  any  organization 
which  has  an  outstanding  loan(s)  made 
or  guaranteed  by  RUS  or  its  predecessor 
agency,  the  Rural  Electrification 
Administration  (REA)  under  the  RE  Act 
or  any  organization  which  has  an 
Application  before  RUS. 

Consultant  means  a  person  or  firm 
which  has  been  retained  by  RUS  under 


UMI 


a  contract  to  provide  financial,  legal, 
engineering,  environmental,  or  other 
technical  advice  and  services. 

Consultant  Contract  means  a  contract 
for  the  performance  of  consulting 
services  for  RUS,  to  be  paid  using  funds 
provided  by  a  Borrower,  which  may  be 
in  the  form  of  a  Retainer  Contract, 
purchase  order,  or  such  other  form  as 
RUS  may  choose. 

Escrow  Account  means  an  account 
established  pursuant  to  §  1789.158 
herein. 

Escmw  Agreement  means  an 
agreement,  between  a  Borrower,  a 
Consultant  and  a  Third-party 
Commercial  Institution,  meeting  the 
requirements  of  §  1789.167. 

Final  Invoice  means  the  closing 
Invoice  prepared  for  a  given  Task  Order. 

Financial  Consultant  means  a 
Consultant  retained  pursuant  to  this 
part  to  provide  financial  advisory 
services. 

Funding  Agreement  means  an 
agreement,  between  a  Borrower  and  a 
Consultant  providing  for  the  Borrower 
to  fund  the  costs  of  a  Task  Order  and 
otherwise  meeting  the  requirements  of  - 
§1789.166. 

Indemnification  Agreement  means  an 
agreement  by  a  Borrower  meeting  the 
requirements  of  §  1789.162. 

Invoice  means  an  invoice,  satisfactory 
to  RUS,  prepared  by  a  Consultant 
pursuant  to  the  terras  of  a  Consultant 
Contract. 

Legal  Consultant  means  any 
Consultant  retained  pursuant  to  this 
part  to  provide  legal  services  to  RUS. 

Notice  of  Proposal  to  Fund  means  a 
notice  meeting  the  requirements  of 
§  1789.156  provided  to  RUS  by  the 
Borrower. 

Organizational  Conflict  of  Interest 
means  that  because  of  other  activities  or 
relationships  with  other  persons,  a 
person  is  unable  or  potentially  unable  to 
render  impartial  assistance  or  advice  to 
the  Government,  or  the  person's 
objectivity  in  performing  the  contract 
work  is  or  might  be  otherwise  impaired, 
or  a  person  has  an  unfair  competitive 
advantage.  Organizational  conflicts  of 
interest  shall  include,  but  not  be  limited 
to,  a  financial  interest  in  the  project 
which  is  the  subject  of  the  Application; 
and  providing  advice  and  services 
concurrently  to  RUS  end  to  the 
Borrower  which  submitted  the  relevant 
Application,  on  the  same  or  different 
matters.  Organizational  confiicts  of 
interest  may  also  include  aGtivities  or 
relationships  determined  by  the 
Administrator  pursuant  to  §  1789.161  to 
constitute  an  organizational  conflict  of 
interest. 

Retainer  Contract  means  a  Consultant 
Contract  providing  for  a  minimum 


required  payment  to  a  Consultant 
irrespective  of  whether  services  are 
utilized  by  RUS  thereunder. 

Task  Order  means  a  written  request 
for  consultant  services  made  by  RUS 
pursuant  to  the  terms  of  a  Consultant 
Contract. 

Third-party  Commercial  Institution 
means  a  commercial  financial 
institution  mutually  acceptable  to  the 
Borrower  nnd  the  Consultant. 

§17S9-152     Policy. 

(a)  As  provided  in  this  subpart,  RUS 
may,  at  its  discretion,  use  the  services 
of  Consultants  funded  by  a  Borrower 
where  such  services  will  facilitate 
timely  action  on  an  Application  by  such 
Borrower  for  financial  assistance  or 
other  approvals.  Such  Consultants  may 
provide  financial,  legal,  engineering, 
environmental  or  other  technical  advice 
and  services  in  connection  with  the 
review  of  an  Application. 

(b)  With  the  approval  of  RUS,  a 
Borrower  may  fund  the  cost  of 
consulting  services  in  connection  with 
the  review  by  RUS  of  an  Application  by 
such  Borrower.  Such  funding  shall  be 
provided  pursuant  to  the  terms  of  a 
Funding  Agreement  between  the 
Borrower  and  the  Consultant  designated 
by  RUS. 

(c)  RUS  may  not,  without  the  consent 
of  the  Borrower,  require,  as  a  condition 
of  processing  any  Application  for 
approval,  that  the  Borrower  agree  to  pay 
the  costs  of  a  Consultant  hired  to 
provide  services  to  RUS. 

(d)  RUS  shall  retain  sole  discretion  in 
the  selection  of  Consultants  to  provide 
services  to  RUS.  RUS  may  use  the 
services  of  one  or  more  Consultants 
retained  under  Retainer  Contracts  to 
provide  services  for  projects  to  be 
identified  by  RUS.  Alternatively,  RUS 
may  elect  to  retain  a  Consultant  in 
connection  with  a  specific  project.  RUS 
shall  have  sole  discretion  to  prescribe 
tarms  and  conditions  of  Consultant 
Contracts.  The  Borrower  shall  be 
advised  of  the  Consultant  selected  only 
after  committing  to  fund  consultant 
services. 

§  1   59  '  5  J     Borrower  funding. 

Borrowers  shall  use  their  general 
funds  for  the  purposes  of  funding 
consultant  services  hereunder. 
Borrowers  may  not  use  the  proceeds  of 
loans  made  or  guaranteed  under  the  RE 
Act  for  costs  incurred  by  Borrowers 
pursuant  to  the  funding  of  consultant 
services  for  RUS. 

§1'89  i54     Eligible  borrowers. 

All  Borrowers  are  eligible  to  fund 
consultant  services  under  this  part. 


§  1 789. 1 55    Approval  criteria. 

RUS  will  consider  approving  the  use 
of  consultant  services  funded  by  a 
Borrower  on  a  case  by  case  basis  taking 
into  account,  among  other  matters,  the 
following: 

(a)  Whether  such  services  are  required 
to  facilitate  timely  action  on  a 
Borrower's  Application.  RUS  shall 
determine  what  represents  timely  action 
with  respect  to  each  Application 
considering,  among  other  matters,  the 
review  period  normally  required  for 
such  projects  by  RUS  and  other  lenders 
and  the  consequences  to  the  Borrower  of 
adjusting  the  review  period. 

(b)  The  availability  of  staff  resources, 
the  priorities  of  other  projects  then 
before  RUS.  and  the  efficiencies  to  be 
realized  from  the  use  of  consultant 
services. 

(c)  Whether  it  is  in  the  best  interest  of 
RUS  to  use  Borrower-funded 
Consultants.  Certain  types  of  projects, 
such  as  those  involving  issues  of 
program-wide  significance,  may  not  be 
well  suited  for  the  use  of  Borrower 
funded  Consultants. 

§1789.156    Proposal  procedure. 

(a)  In  the  event  RUS  determines  that 
consideration  should  be  given  to  the  use 
of  a  Borrower-funded  consultant  in 
connection  with  the  review  of  an 
Application,  the  RUS  Regional  Director 
or  the  Director  of  the  Power  Supply 
Division,  as  appropriate,  will  discuss 
with  the  Borrower  the  nature  of  the 
Application  and  the  projected  review 
period  required  of  RUS.  If  RU^ 
concludes  that  the  projected  review 
period  will  not  result  in  timely  action 
on  the  Application,  and  after  being  so 
notified  in  writing  by  RUS  the  Borrower 
wishes  to  fund  consultant  services  to 
facilitate  RUS  review,  the  Borrower 
shall  submit  to  the  same  Director  a 
funding  proposal.  The  proposal  shall  set 
forth  the  following: 

(1)  Identification  in  the  heading  or 
caption  as  a  Notice  of  Proposal  to  Fund 
Consulting  Services; 

(2)  Borrower's  REA/RUS  designation; 

(3)  Borrower's  legal  name  and 
address; 

(4)  A  description  of  the  Application, 
critical  issues  and  concerns  relating  to 
the  Application,  time  deadlines,  and  the 
consequences  of  any  delays  in  RUS 
review; 

(5)  A  description  of  the  consulting 
service(s)  that  would  facilitate  timely 
RUS  review  of  the  .Application;  and 

(6)  Such  additional  documents  and 
information  as  RUS  may  request. 

(b)  RUS  will  review  the  Notice  of 
Proposal  to  Fund  and  any  additional 
information  RUS  deems  relevant  in 
determining  whether  to  proceed  with 
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procunng  Borrower  funded  CoDSuitants. 
If  RUS  proposes  to  utilize  Legal 
Consultants,  RUS  must  obtain  the 
concurrence  of  the  Office  of  General 
Counsel  (OGC)  of  the  Department  of 
Aghoilture.  RUS  will  notify  the 
Borrower  in  writing  of  its 
determination. 

§1789.157    Consultant  contract 
(a)  The  Federal  Acquisition 
Regulation  (FAR),  48  CFR  Ch.  1  and  Ch. 
4  of  the  Agriculture  Acquisition 
Regulation  (AGAR)  shall  apply  to  all 
Consultant  Contracts  entered  into 
pursuant  to  this  part  except  as  herein 
provided.  Where  there  is  a  conflict 
between  FAR  and  AGAR  and  the 
provisions  of  this  part,  the  provision  of 
this  part  shall  apply  Exceptions  to  FAR 
andJoT  AGAR  shall  be  incorporated  in 
Consultant  Contracts  under  this  part  as 
follows: 

(1)  Contracts  for  Legal  Consultants 
shall  provide  for  a  technical 
representative  from  OGC  and  that  no 
substitution  of  key  personnel  may  occur 
without  the  prior  approval  of  the 
applicable  contracting  officer. 

(2)  All  Consultant  Contracts  shall 
provide  for  an  escrow  account  funding 
mechanism  pursuant  to  this  part  and  for 
RUS  sole  discretion  in  determining 
whether  payments  are  to  be  made  from 
the  Escrow  Account  to  the  Consultant. 

(3)  All  Consuhant  Contracts  shall 
provide  that  payment  of  all  obligations 
for  work  performed  thereunder  must  be 
satisfied  by  amounts  available  in  the 
Escrow  Account;  with  the  exception  of 
the  annual  retainer  fee.  if  any. 
Consultants  shall  not  be  entitled  to  any 
payments  from  RUS. 

(4)  Consultant  Contracts,  as 
applicable,  shall  incorporate  the 
applicable  conflict  of  interest  provisions 
set  forth  in  §1789.161. 

(b)  Notice  of  the  provisions  herein 
shall  be  given  by  RUS  at  such  time  as 
requests  for  proposals  are  issued  under 
this  part. 

S  1789.158    Implementation. 

(a)  Upon  making  a  determination  to 
go  forward  with  Borrower  funding  for 
consulting  services.  RUS  shall  select  a 
Consultant  to  provide  the  services.  RUS 
may  either  contract  with  a  Consultant 
on  a  case  by  case  basis  or  elect  to  use 

a  Consultant  pursuant  to  an  outstanding 
Retainer  Contract.  The  Borrower  will 
not  be  informed  of  the  Consultant 
selected  by  RUS  until  such  time  as  RUS 
provides  the  information  set  forth  in 
subparagraph  (c)(3)  of  this  section. 

(b)  If  RUS  determines  to  contract  with 
a  Consultant  on  a  case  by  case  basis. 
RUS  shall  notify  the  Borrower  of  the 
applicable  procedures. 


(c)  If  RUS  determines  to  contract  with 
a  Consultant  under  an  outstanding 
Retainer  Contract,  the  following 
procedures  will  normally  apply: 

(1)  Pursuant  to  the  terms  of  the 
contract.  RUS  will  prepare  a  draft  Task 
Order  requesting  consultant  services  in 
connection  with  the  review  of  the 
Borrower's  Application.  The  draft  Task 
Order  shall  set  forth  for  the  Consultant's 
review  and  acceptance  a  description  of 
the  services  to  be  provided  and 
applicable  time  frames  for  the  provision 
of  such  services. 

(2)  RUS  will  request  that  the 
Consultant: 

(i)  notify  RUS  as  to  the  acceptability 
of  the  form  and  substance  of  the  draft 
Task  Order; 

(ii)  notify  RUS  as  to  its  ability  to 
provide  RUS  with  a  satisfactory  conflict 
of  interest  certification  consistent  with 
the  requirements  of  §  1789.161;  and 

(iii)  provide  a  cost  estimate  for  the 
draft  Task  Order. 

(3)  When  RUS  is  satisfied  with  the 
response(s)  received  pursuant  to 
paragraph  (c)(2)  of  this  section,  RUS 
shall  promptly  provide  to  the  Borrower: 

(i)  a  copy  of  the  draft  Task  Order 
identifying  the  Consultant; 

(ii)  the  Consultant's  cost  estimate  for 
the  draft  Task  Order:  and 

(iii)  contract  information  required  to 
enable  the  Borrower  to  develop  a 
Funding  Agreement,  an  Escrow 
Agreement  and  an  Indemnification 
Agreement  (the  "agreements"). 

(4)  The  Borrower  shall  develop  and 
submit  to  RUS  for  approval  executed 
originals  of: 

(i)  the  agreements,  and 

(ii)  a  certified  copy  of  a  resolution  of 
the  board  of  directors  authorizing  the 
Borrower  to  enter  into  the  agreements 
and  to  take  such  other  action  as  is 
necessary  to  effect  the  purposes  of  the 
agreements. 

(5)  Upon  receiving  written  RUS 
approval  of  the  agreements  and  the  form 
and  substance  of  the  board  resolution, 
the  Borrower  shall: 

(i)  establish  and  fund  the  Escrow 
Account;  and 

(ii)  provide  written  notice  to  RUS  of 
the  Escrow  Account  number,  the 
funding  thereof,  and  such  other 
information  as  required  pursuant  to  the 
agreements. 

(6)  After  the  Borrower  has  funded  the 
Escrow  Account,  RUS  shall  issue  Task 
Order(s)  for  consultant  services  in 
accordance  with  the  terms  and 
conditions  of  the  applicable  Retainer 
Contract. 

§1789.159    Contract  administration. 

RUS  shall  be  solely  responsible  for 
the  administration  of  a  Consulting 


Contract  and  shall  have  complete 
control  over  the  scope,  content, 
timeliness,  and  quality  of  the 
Consultant's  work  and  the  approval  of 
payment  Invoices. 

§  1789.160    Access  to  information. 

The  Borrower  shall  not  have  rights  in 
nor  right  of  access  to  the  work  product 
of  the  Consultant.  All  analyses,  studies, 
opinions,  memoranda,  and  other 
docuiments  and  information  provided  by 
the  Consultant  pursuant  to  a  Consulting 
Contract  with  RUS  may  be  released  and 
made  available  to  the  Borrower  only 
vvrith  the  approval  of  RUS.  This  section 
does  not  restrict  release  of  information 
By  RUS  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552(a)(2))  or 
other  legal  process. 

§1789.161    Conflicts  of  interest 

(a)  Disclosure  requirements 
incorporated  in  procurements  under 
this  part  shall  provide  that  Consultants 
disclose  all  business  relationships  with 
current  or  former  RUS  Borrowers  at  the 
time  proposals  to  offer  consulting 
services  are  made  to  RUS  and  in  the 
event  additional  business  relationships 
are  entered  into  subsequent  to  the 
original  disclosure. 

(d)  Certification  requirements 
incorporated  in  procurements  under 
this  part  shall  provide  that  Consultants 
certify,  at  the  time  a  proposal  is  made 
to  provide  consulting  services  to  RUS, 
to  the  best  of  their  knowledge  and 
belief,  that  no  Organizational  Conflict  of 
Interest  exists  and  there  are  no  relevant 
facts  or  circumstances  which  could  give 
rise  to  an  Organizational  Conflict  of 
Interest,  or  the  Consultant  has  disclosed 
all  such  relevant  information.  The 
representations  in  the  certificate  shall  be 
deemed  reaffirmed  upon  the  execution 
of  the  Consultant  Contract  and  upon  the 
undertaking  of  each  Task  Order  by  the 
Contractor. 

(c)  The  determination  of  whether  or 
not  an  Organizational  Conflict  of 
Interest  exists  shall  rest  with  the 
Administrator  in  his  sole  discretion; 
RUS  shall  not  award  a  contract  or  task 
order,  as  the  case  may  be.  to  a 
Consultant  if  an  Organizational  Conflict 
of  Interest  exists. 

(d)  The  Administrator  may  waive  an 
Organizational  Conflict  of  Interest 
pursuant  to  §  1789.163  hereof;  such 
waivers  must  be  in  writing  to  be 
effective. 

(e)  Consultant  Contracts  with  all  Legal 
Consultants,  all  Financial  Consultants 
and  such  other  Consultants  as  the  RUS 
may  determine  on  a  case  by  case  basis 
(selected  other  Consultants)  shall 
provide  that  such  Consultants  agree  not 
to  undertake  during  the  term  of  the 


UMI 


apphcable  contract,  inclusive  of  option 
or  renewal  periods,  to  represent  any 
RUS  Borrower  on  the  same  or  other 
matters,  without  the  express  vvntten 
consent  of  RUS. 

(f)  Consultant  Contracts  with  all  Legal 
Consultants,  all  Financial  Consultants 
and  selected  other  Consultants  shall 
provide  that  such  Consultants  agree  not 
to  undertake,  for  a  period  of  not  less 
than  four  years  from  the  contract 
expiration  date,  to  represent  any  RUS 
Borrower  or  G&T  affiliate  thereof, 
including  a  Borrower  which  may  prepay 
outstanding  RUS  indebtedness 
subsequent  to  the  Consultant 
undertaking  to  represent  RUS,  on  any 
matter  in  which  RUS  has  a  significant 
interest  in  the  outcome,  where  such 
Borrower(s)  were  the  subject  of 
consulting  services  rendered  by  that 
Consultant  diuing  the  tenure  of  the 
applicable  contract,  v^thout  the  express 
written  consent  of  RUS.  G&T  affiUate  in 
this  context  shall  refer  to  all  members  of 
the  applicable  generation  and 
transmission  cooperative  and  the 
cooperative(s)  in  which  the  Borrower 
was  itself  a  member.  Representation 
includes  any  retainer  or  advisory 
contract  and  is  not  limited  to 
representation  relating  to  negotiations 
wfith  or  Applications  before  RUS. 

§1789.162     indemnification  agreement 

As  a  condition  of  approving  Borrower 
funding,  RUS  will  require  the  Borrower 
to  enter  into  an  Indemnification 
Agreement,  in  form  and  substance 
satisfactory  to  RUS,  providing  Uiat  the 
Borrower  will  indemnify  and  hold 
harmless  the  government  and  any 
officers,  agents  or  employees  of  the 
government  from  any  and  all  liability, 
including  costs,  fees,  and  settlements 
arising  out  of,  or  in  any  way  connected 
with  the  administration  and  supervision 
of,  the  contract  funded  by  the  Borrower 
for  consultant  services  relating  to  the 
Borrower's  Application. 

§1789.163    Waiver 

RUS  may  waive  any  requirement  or 
procedure  of  this  subpart  by 
determining  that  its  application  in  a 
particular  situation  would  not  be  in  the 
government's  interest. 

§4  1 789  1 64- •>  789  1 65    [Reserved] 

Subpart  B — Escrow  Account  Funding 
and  Payments 

§  •  ^8S  ' 66     Terms  anfl  conditions  of 
'unding  agreement. 

f-  unding  .Agreements  between  the 
Borrower  and  a  Consultant  shall  be  in 
form  and  substance  satisfactory  to  RUS 
and  provide  for,  among  other  matters. 
the  following: 


(a)  Specific  reference  by  number  to 
the  applicable  Consulting  Contract 
entered  into  between  RUS  and  the 
Consultant. 

(b)  .Specific  reference  by  number  to 
the  applicable  Task  Order  (where 
applicable); 

\c)  A  brief  description  of  the 
.Application; 

(d)  A  requirement  that  Invoices  make 
specific  reference  to: 

(1)  The  apphcable  contract  and  Task 
Order(s);  and 

(2)  The  Escrow  Account  from  which 
payment  is  to  be  made; 

(e)  A  requirement  that  the  Final 
Invoice  for  a  Ta^k  Order  be  clearly 
identified  as  such; 

(f)  A  description  of  the  services  to  be 
provided  by  the  Consultant  to  RUS  and 
the  applicable  time  frames  for  the 
provision  of  such  services; 

(g)  .Agreement  that  the  Borrower  shall 
pay  for  the  Consultant  services  provided 
to  RUS  under  the  applicable  contract 
through  an  Escrow  Account  established 
pursuant  to  an  Escrow  Agreement,  the 
Consultant  shall  not  provide  services  to 
RUS  under  the  applicable  contract 
unless  there  are  sufficient  funds  in  the 
Escrow  .Account  to  pay  for  such 

ser\  ices,  the  Consultant  shall  seek 
compensation  for  services  provided 
under  the  apphcable  contract  from,  and 
only  from,  funds  made  available 
through  the  Escrow  Account,  and  the 
Consultant  must  submit  all  Invoices  to 
RUS  for  approval. 

(h)  ,A  form  of  Escrow  Agreement 
satisfactorv  to  the  Borrower,  Consultant 
and  the  designated  Third-party 
Commercial  Institution; 

(i)  A  schedule  setting  forth  when  and 
in  what  amounts  the  Borrower  shall 
fund  the  Escrow  Account; 

(j)  .Acknowledgment  by  the 
Consultant  of  the  Indemnification 
.Agreement  provided  by  the  Borrower  to 
the  government:  and  '* 

(kl  The  Funding  Agreement  shall  not 
be  effective  unless  and  until  approved 
in  writing  by  RUS. 

§  1 789. 1 67    Terms  and  conditions  of 
escrow  agreement 

Escrou  Agreements  between  and 
among  the  Borrower.  Consultant  and 
Third-party  Conunercial  Institution 
shall  fc>€  in  form  and  substance 
satisfactory  to  RUS  and  provide  for, 
among  other  matters,  the  following: 

ia)  Specific  reference  by  niunber  to 
the  applicable  contract  for  services 
entered  into  between  RUS  and  the 
Consultant: 

fb)  Specific  reference  by  number  to 
the  applicable  Task  Order; 

(c)  Specific  reference  by  niunber  to 
the  Escrow  Account  into  which  funds 
are  to  be  deposited; 


(d)  Invoices  to  specifically  identify 
the  applicable  contract  and  Task 
Order(s); 

(e)  Funds  to  be  held  in  the  Escrow 
Accoimt  by  the  escrow  agent  until  paid 
to  the  Consultant  pursuant  to  RUS 
direction; 

[fi  The  Escrow  Account  to  be  closed 
and  all  remaining  funds  remitted  to  the 
Borrower  after  payment  of  the  Final 
Invoice,  or  upon  notice  from  RUS  to  the 
escrow  agent  that  RUS  is  satisfied  no 
further  payments  are  required  under  the 
Fimding  Agreement;  and 

(g)  RUS,  the  Consuhant  and  the 
Borrower  to  have  the  right  to  be 
informed,  in  a  timely  manner  and  in 
such  form  as  they  may  reasonably 
request,  as  to  the  status  of  and  activity 
in  the  Escrow  Account. 

§§1789.168-1789.175    [Reserved] 

Dated:  December  21, 1995. 
Jill  Long  Thompson, 
Under  Secretary,  Rural  Economic  and 
Community  Development. 
[FR  Doc.  95-31452  Filed  12-29-95;  8:45  ami 
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NUCLEAP  "EGULATORY 

COMMISSION 

10  CFR  Part  26 

Meet, n 9  Regarding  Onsite  Fitness-for- 
Duty  Testing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Open  Meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  will  conduct  an 
open  meeting  to  discuss  regulatory 
options  imder  the  provisions  of  10  CFR 
Part  26  for  performing  onsite  screening 
tests  by  the  Washington  Pubhc  Power 
Supply  System  (WPPS)  of  urine 
specimens  collected  by  the  Utilities 
Service  Alliance  (USA)  members.  The 
WPPS  requested  the  meeting  to  discuss 
its  proposed  approach  to  conduct  initial 
screening  tests  of  urine  specimens  sent 
to  them  by  USA  members  to  determine 
which  specimens  are  negtive  and  need 
no  further  testing  at  an  HHS-certified 
laboratory.  A  siunmary  of  the  meeting 
will  be  prepared  and  will  be  available 
upon  request. 

DATES:  The  meeting  will  be  held  at  9:30 
a.m.  on  January  11, 1996. 
ADDRESSES:  The  meeting  will  be  in 
Room  1-F5  at  NRC  Headquarters,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  December  1995. 
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For  the  Nuclear  Regulatory  Commission. 
«■  !(»•■!•  ).  Diibe. 

Deputy  Chief.  Safeguards  Branch.  Division 
of  Reader  Program  Management.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  95-31546  Filed  12-29-95;  8:45  ami 
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OE  P  i  a   M  E  N  -  OF  THE  TREASURY 

ipier'^fi'  -'f'venu©  Servico 

26  CF.R  .oarti 
[PS-2-9S] 
RIN  1545-AT19 

OsTrnution  of  Marketable  Securities 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

Summary:  This  document  contains 
proposed  regulations  relating  to  the 
treatment  of  a  distribution  of  marketable 
securities  by  a  partnership  under 
section  731(c)  of  the  Internal  Revenue 
Code  of  1986.  as  amended  (Code),  These 
proposed  regulations  provide  taxpayers 
with  guidance  needed  to  comply  with 
certain  changes  made  by  the  Uruguay 
Round  Agreements  Act  of  1994  (Pub.  L. 
No.  103— 465).  This  do<niment  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  and  requests 
to  speak  (with  outlines  of  oral 
comments)  at  a  public  hearing 
scheduled  for  10  a.m.  on  Wednesday. 
April  3.  1996  must  be  received  by 
Wednesday.  March  13,  1996. 
ADDRESSES:  Send  submissions  to: 
CC:IX3M  CORFiR  (PS-2-95).  room  5228, 
Internal  Revenue  Service.  POB  7604, 
Ben  Franklin  Station,  Washington,  DC 
20044.  In  the  alternative,  submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (PS-2-95).  Courier's 
Desk,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington. 
DC.  The  public  hearing  will  be  held  in 
the  IRS  Auditorium. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Terri  A. 
Belanger  or  William  M.  Kostak,  (202) 
622-3080;  concerning  submissions  and 
the  hearing,  Christina  Vasquez,  (202) 
622   ^  •  -^^  'not  toll-free  numbers). 

SUPPL£»*£MTARY  INFORMATKM: 

introduction 

This  docimient  proposes  to  add 
§  1.731-2  to  the  Income  Tax  Regulations 


(26  CFR  part  1)  under  section  731(c)  of 
the  Code.  Section  731(c)  was  amended 
by  section  741(a)  of  the  Uruguay  Round 
Agreements  Act  of  1994  (Public  Law 
103-465). 

Background 

Section  731(a)(1)  of  the  Code  provides 
that  a  partner  must  recognize  gain  on  a 
distribution  from  a  partnership  to  the 
extent  that  any  money  distributed 
exceeds  the  adjusted  basis  of  the 
partner's  interest  in  the  partnership 
immediately  before  the  distribution. 
Section  737  provides  that  a  partner  must 
recognize  gain  on  a  distribution  of 
property  other  than  money  in  an 
amount  equal  to  the  lesser  of  (i)  the 
partner's  net  precontribution  gain  or  (ii) 
the  excess  of  the  fair  market  value  of  the 
distributed  property  over  the  partner's 
basis  in  the  partnership  interest. 

Section  731(c)  provides  that  the  term 
money  includes  marketable  securities 
for  purposes  of  section  731(a)(1)  and 
section  737.  As  discussed  in  the 
legislative  history  accompanying  section 
731(c),  treating  marketable  securities  as 
money  for  this  purpose  is  appropriate 
because  marketable  securities  are 
economically  equivalent  to  money. 
Section  731(c)  affects  only  the  tax 
consequences  to  the  distributee  partner, 
section  731(c)  does  not  require  the 
partnership  or  any  partner  other  than 
the  distributee  partner  to  recognize  gain 
on  a  distribution  of  marketable 
securities. 

Explanation  of  Provisions 

Marketable  Securities  Treated  as  Money 

Distributions  of  marketable  securities 
are  treated  as  distributions  of  money 
under  section  731(c)  only  for  purposes 
of  setiions  731(a)(1)  and  737.  For 
example,  a  distribution  of  marketable 
securities  is  not  treated  as  a  distribution 
of  money  to  the  extent  it  is  subject  to 
section  707  or  section  751(b)  because 
the  distribution  is  not  subject  to  section 
731(a)(1)  or  section  737.  In  addition, 
marketable  securities  are  not  treated  as 
money  for  purposes  of  section  731(a)(2), 
so  that  a  partner  does  not  recognize  a 
loss  on  a  distribution  of  marketable 
securities.  Finally,  marketable  securities 
contributed  by  a  partner  are  treated  as 
property  other  than  money  for  purposes 
of  determining  the  partner's  net 
precontribution  gain  under  section 
737(b). 

Reduction  of  Amount  Treated  as  Money 

Under  section  731(c)(3)(B).  the 
amount  of  marketable  securities  that  is 
treated  as  money  is  reduced  by  the 
excess  of  U)  the  partner's  share  of  the 
net  gain  of  the  partnership's  securities 


of  the  same  class  and  issuer  as  the 
distributed  securities  immediately 
before  the  distribution  over  (ii)  the 
partner's  share  of  such  net  gain 
immediately  after  the  distribution.  This 
provision  allows  a  partner  to  withdraw 
the  partner's  share  of  appreciation  in  the 
partnership's  marketable  securities 
without  recognizing  gain  on  the 
distribution.  As  a  result,  section  731(c) 
generally  applies  only  when  a  partner 
receives  a  distribution  of  marketable 
securities  in  exchange  for  the  partner's 
share  of  appreciated  assets  other  than 
marketable  securities. 

Under  the  authority  of  section 
731(c)(3)(B).  the  proposed  regulations 
provide  that  all  marketable  securities 
held  by  a  partnership  are  treated  as 
marketable  securities  of  the  same  class 
and  issuer  as  the  distributed  securities. 
Treating  all  marketable  securities  as  a 
single  asset  for  this  purpose  is 
consistent  with  the  basic  rationale  of 
section  731(c)  that  marketable  securities 
are  the  economic  equivalent  of  money. 
As  a  result,  the  amount  of  the 
distribution  that  is  not  treated  as  money 
will  depend  on  the  partner's  share  of  the 
net  appreciation  in  all  partnership 
securities,  not  on  the  partner's  share  of 
the  appreciation  in  the  type  of  securities 
distributed. 

Definition  of  Marketable  Securities 

In  general,  the  term  marketable 
securities  includes  any  financial 
instruments — such  as  stocks,  options, 
and  derivatives — that  are  actively  traded 
within  the  meaning  of  section 
1092(d)(1).  In  addition,  section 
731(c)(2)(B)(v)  provides  that  an  interest 
in  an  entity  is  a  marketable  security  if 
substantially  all  of  the  assets  of  the 
entity  consist  of  marketable  securities  or 
money.  The  proposed  regulations 
provide  that  substantially  all  of  the 
assets  of  an  entity  consist  of  marketable 
securities  or  money  only  if  90  percent 
or  more  of  the  assets  of  the  entity  at  the 
time  of  the  distribution  consist  of  such 
assets. 

Section  731(c)(2)(B)(vi)  provides  that, 
to  the  extent  provided  in  regulations,  an 
interest  in  an  entity  not  described  in 
section  731(c)(2)(B)(v)  is  a  marketable 
seciuity  to  the  extent  that  the  value  of 
such  interest  is  attributable  to 
marketable  securities  or  money.  The 
proposed  regulations  provide  that  an 
interest  in  an  entity  is  a  marketable 
security  to  the  extent  that  the  value  of 
the  interest  is  attributable  to  marketable 
securities  or  money  that  constitute  less 
than  90  percent  but  20  percent  or  more 
of  the  assets  of  the  entity.  The  20 
percent  threshold  means  that  an  interest 
in  an  entity  holding  only  a  small 
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amount  of  marketable  securities  will  not 
be  treated  as  a  marketable  security. 

The  proposed  regulations  also  provide 
that  a  marketable  security  vsrill  continue 
to  be  treated  as  a  marketable  security, 
even  if  the  partnership  or  its  partners 
are  restricted  by  agreement  or  otherwise 
from  selling  or  exchanging  the  security. 
This  provision  is  intended  to  prevent  a 
partnership  from  avoiding  section 
731(c)  by  temporarily  restricting  the 
transferability  of  the  distributed 
security. 

Exceptions  I 

Consistent  with  the  provisions  of 
section  731(c)t3)(A),  the  proposed 
regulations  provide  three  exceptions  to 
section  731(c).  First,  the  proposed 
regulations  provide  that  if  the 
marketable  security  was  contributed  to 
the  partnership  by  the  distributee 
partner,  section  731(c)  does  not  apply  to 
the  distribution  of  that  security. 

Second,  the  proposed  regulations 
provide  that  section  731(c)  does  not 
apply  to  the  distribution  of  a  marketable 
security  to  the  extent  that  the  security 
was  acquired  by  the  partnership  in  a 
nonrecognition  transaction  in  exchange 
for  property  other  than  marketable 
seciuities  or  cash  and  (i)  the  security  is 
actively  traded  as  of  the  date  of 
distribution  and  (ii)  the  security  is 
distributed  by  the  peulnership  within 
five  years  of  either  the  date  the  seciuity 
was  acquiredjay  the  partnership  or,  if 
later,  the  date  the  security  became 
actively  traded.  For  example,  if  a 
partnership  contributed  substantially  all 
of  its  assets  to  a  corporation  in  a 
transaction  described  in  section  351  and 
the  stock  of  the  corporation  became 
marketable,  the  distribution  of  the  stock 
by  the  partnership  within  five  years 
would  not  be  subject  to  section  731(c). 
This  exception  recognizes  that  the 
marketable  seciuity  in  these  situations 
is  simply  a  substitute  for  the  underlying 
assets  exchanged  in  the  nonrecognition 
transactioU. 

The  proposed  regulations  also  provide 
that  section  731(c)  does  not  apply  to  the 
distribution  of  a  marketable  security  if 
(i)  the  security  was  not  actively  traded 
on  the  date  acquired  by  the  partnership 
and  the  entity  to  which  the  security 
relates  had  no  outs'inding  actively 
traded  securities  at  the  time  the  security 
was  acquired  by  the  partnership;  (ii)  the 
security  is  actively  traded  as  of  the  date 
of  distribution;  and  (iii)  the  security  was 
held  by  the  partnership  for  at  least  six 
months  before  it  became  actively  traded 
and  the  security  was  distributed  by  the 
partnership  within  five  years  of  the  date 
on  which  the  seciuity  became  actively 
traded. 


In  addition,  the  proposed  regulations 
provide  a  successor  security  rule  that 
applies  to  these  exceptions.  This  rule 
provides  that  the  exceptions  continue  to 
apply  to  a  security  acquired  in  a 
nonrecognition  transaction  in  exchange 
for  a  security  that  was  already  subject  to 
an  exception. 

Investment  Partnerships 

Section  731(c)  does  not  apply  to  the 
distribution  of  marketable  securities  by 
an  investment  partnership  to  an  eligible 
partner.  An  investment  partnership  is 
defined  as  a  partnership  that  has  never 
been  engaged  in  a  trade  or  business  and 
substantially  all  of  the  assets  of  which 
consist  of  the  investment  assets 
described  in  section  731(c)(3)(C)(i).  The 
proposed  regulations  provide  that  a 
partner  can  quaUfy  as  an  eligible  partner 
even  if  the  partner  contributed  services 
to  the  partnership.  In  addition,  the 
proposed  regulations  provide  that  a 
partnership  will  not  be  treated  as 
engaged  in  a  trade  or  business  if  the 
partnership  provides  reasonable  and 
customary  management  services  to  a 
lower-tier  investment  partnership.  This 
exception  allows  an  upper-tier 
investment  partnership  to  manage  the 
investments  and  other  activities  of  a 
lower-tier  investment  partnership 
without  disqualifying  the  upper-tier 
partnership  as  an  investment 
partnership.  The  exception  does  not 
extend  to  management  services 
provided  to  lower-tier  partnerships 
other  than  investment  partnerships 
because,  as  discussed  below,  the  tiering 
rules  of  section  731(c)(3)(C)(iv)  treat  the 
upper-tier  management  partnership  as 
engaged  in  the  trade  or  business  of  the 
lower-tier  partnership,  thereby 
preventing  the  upper-tier  partnership 
from  qualifying  as  an  investment 
partnership. 

The  proposed  regulations  also  provide 
that  a  partnership  will  not  be  treated  as 
engaged  in  a  trade  or  business  if  the 
partnership  provides  reasonable  and 
customarv-  services  in  assisting  the 
formation,  capitalization,  expansion,  or 
offering  of  interests  in  an  entity  in 
which  the  partnership  holds  a 
significant  equity  interest,  provided  that 
the  anticipated  receipt  of  compensation 
for  the  ser\  ices  does  not  represent  a 
significant  purpose  for  the  partnership's 
investment  in  the  entity  and  is 
incidental  to  the  investment  in  the 
entitv. 

Section  731(c)(3)(C)(iv)  provides  that, 
except  as  otherwise  provided  in 
regulations,  a  partnership  is  treated  as 
engaged  in  any  trade  or  business 
engaged  in  by  (and  as  holding  the  assets 
of)  any  partnership  in  which  the 
partnership  holds  an  interest.  The 


proposed  regulations  provide  that  this 
look-through  rule  does  not  apply  if  the 
upper-tier  partnership  does  not 
participate  in  the  management  of  the 
lower-tier  partnership  and  the  interest 
held  by  the  upper-tier  partnership  is 
less  than  10  percent  of  the  total  profits 
and  capital  interests  in  the  lower-tier 
partnership. 

Coordination  With  Other  Sections 

The  prop>osed  regulations  provide 
rules  for  coordinating  section  731(c) 
with  section  704(c)(1)(B)  and  section 
737.  This  coordination  is  necessary 
because  a  distribution  of  marketable 
securities  could  occur  as  part  of  a  larger 
distribution  in  which  property 
contributed  by  the  distributee  partner  is 
distributed  to  another  partner  (section 
704(c)(1)(B))  or  the  distributee  partner 
receives  property  in  addition  to 
marketable  securities  (section  737). 

Under  the  proposed  regulations,  the 
basis  increase  in  the  partner's  interest  in 
the  partnership  as  a  result  of  any  gain 
recognized  by  the  partner  under  section 
704(c)(1)(B)  is  taken  into  account  in 
determining  the  distributee  partner's 
gain  under  section  731(c)  and  the 
partner's  basis  in  the  distributed 
securities.  Taking  the  stepped-up  basis 
into  account  for  purposes  of  section  731 
reflects  the  fact  that  the  general  effect  of 
section  704(c)(1)(B)  is  to  treat  the 
contributing  partner  as  having 
contributed  property  with  a  full  fair 
market  value  basis  at  the  time  of 
contribution.  The  proposed  regulations, 
however,  provide  that  the  basis  increase 
in  the  partner's  interest  as  a  result  of 
any  gain  recognized  by  the  partner 
under  section  737  is  not  taken  into 
account  for  these  purposes.  The 
proposed  regulations  are  consistent  with 
section  737,  which  generally  treats  a 
distribution  of  money  as  occurring 
before,  and  independent  of,  a 
distribution  of  other  property. 

Anti-Abuse  Rule 

The  proposed  regulations  provide  that 
the  provisions  of  section  731(c)  and  this 
section  must  be  applied  in  a  manner 
that  is  consistent  with  the  purpose  of 
section  731(c)  and  tha  substance  of  the 
transaction. 

Proposed  Effective  Date 

This  section  is  proposed  to  apply  to 
distributions  of  marketable  securities  by 
a  partnership  to  a  partner  on  or  after 
December  29,  1995. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
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assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b}  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

(  /immpnts  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  Hill  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  All  comments  will 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  Wednesday,  April  3,  1996  at  10:00 
a.m.  in  the  Auditorium  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue  ^4W.,  Washington,  DC.  Because 
of  access  restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the, hearing  must  submit 
written  comments  by  Wednesday, 
March  13, 1996  and  submit  an  outline 
of  the  topics  to  be  discussed  and  the 
time  to  be  devoted  to  each  topic  (signed 
original  and  eight  (8)  copies)  by 
Wednesday,  March  13, 1996. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  firee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Terri  A.  Belanger  and 
William  M.  Kostak,  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  I 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— 4NC0ME  TAXES 

Paragraph  .1  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805.*   *   * 

Section  1.731-2  also  issued  under  26 
U.S.C.  731(c).*  •  • 

Par.  .2  Section  1.731-2  is  added  to 
read  as  follows: 

§  1 .731  -2    Partnef ship  distrtbutions  of 
marfc«tat)le  securities. 

(a)  Marketable  securities  treated  as 
money.  Except  as  otherwise  provided  in 
section  731(c)^and  this  section,  for 
purposes  of  section  731(a)(1)  and  737, 
the  term  money  includes  marketable 
securities  and  such  securities  are  taken 
into  account  at  their  fair  market  value  as 
of  the  date  of  the  distribution. 

(b)  Reduction  of  amount  treated  as 
money — (1)  Aggregation  of  securities. 
For  purposes  of  section  731(c)(3)(B)  and 
this  paragraph  (b),  all  marketable 
securities  held  by  a  partnership  are 
treated  as  marketable  securities  of  the 
same  class  and  issuer  as  the  distributed 
security. 

(2)  Amount  of  reduction.  The  amount 
of  the  distribution  of  marketable 
securities  that  is  treated  as  a  distribution 
of  money  under  section  731(c)  and 
paragraph  (a)  of  this  section  is  reduced 
(but  not  below  zero)  by  the  excess,  if 
any. of — 

(i)  The  distributee  partner's 
distributive  share  of  the  net  gain,  if  any, 
which  would  be  recognized  if  all  the 
marketable  securities  held  by  the 
partnership  were  sold  (immediately 
before  the  transaction  to  which  the 
distribution  relates)  by  the  partnership 
for  fair  market  value;  over 

(ii)  The  distributee  partner's 
distributive  share  of  the  net  gain,  if  any. 
which  is  attributable  to  the  marketable 
securities  held  by  the  partnership 
immediately  after  the  transaction, 
determined  by  using  the  same  fair 
market  value  as  used  under  paragraph 
(b)(2)(i)  of  this  section. 

(3)  Distributee  partner's  share  of  net 
gain.  For  purposes  of  section 
731(c)(3)(B)  and  paragraph  {b)(2)  of  this 
section,  a  partner's  distributive  share  of 
net  gain  is  determined — 

(i)  By  taking  into  account  any  basis 
adjustments  under  section  743(b)  with 
respect  to  that  partner;  and 

(li)  Without  taking  into  account  any 
special  allocations  adopted  with  a 
principal  purpose  of  avoiding  the  effect 
of  section  731(c)  and  this  section. 


(c)  Marketable  securities — (1)  Actively 
traded.  For  purposes  of  section  731(c) 
and  this  section,  a  financial  instrument 
is  actively  traded  (and  thus  is  a 
marketable  security)  if  it  is  of  a  type  that 
is.  as  of  the  date  of  distribution,  actively 
traded  within  the  meaning  of  section 
1092(d)(1).  Thus,  for  example,  if  ATZ 
common  stock  is  listed  on  a  national 
securities  exchange,  particular  shares  of 
XYZ  common  stock  that  are  distributed 
by  a  partnership  are  marketable 
securities  even  if  those  particular  shares 
cannot  be  resold  by  the  distributee 
partner  for  a  designated  period  of  time. 

(2)  Interests  in  an  entity — (i) 
Substantially  all.  For  purposes  of 
section  731(c)(2){B)(v)  and  this  section, 
substantially  all  of  the  assets  of  an  entity 
consist  (directly  or  indirectly)  of 
marketable  securities,  money,  or  both 
only  if  90  percent  or  more  of  the  assets 
of  the  entity  (by  value)  at  the  time  of  the 
distribution  of  an  interest  in  the  entity 
consist  (directly  or  indirectly)  of 
marketable  securities,  money,  or  both. 

(ii)  Less  than  substantially  all.  For 
purposes  of  section  731(c)(2)(B)(vi)  and 
this  section,  an  interest  in  an  entity  is 
a  marketable  security  to  the  extent  that 
the  value  of  the  interest  is  attributable 
(directly  or  indirectly)  to  marketable 
securities,  money,  or  both,  if  less  than 
90  percent  but  20  percent  or  more  of  the 
assets  of  the  entity  (by  value)  at  the  time 
of  the  distribution  of  an  interest  in  the 
entity  consist  (directly  or  indirectly)  of 
marketable  seciuities.  money,  or  both. 

(d)  Exceptions — (1)  Previously 
contributed  property.  Section  731(c)  and 
this  section  do  not  apply  to  the 
distribution  of  a  marketable  security  if 
the  security  was  contributed  to  the 
partnership  by  the  distributee  partner, 
except  to  the  extent  that  the  value  of  the 
distributed  security  is  attributable  to 
marketable  securities  or  money 
contributed  (directly  or  indirectly)  by 
the  partnership  to  the  entity  to  which 
the  distributed  security  relates. 

(2)  Security  acquired  in 
nonrecognition  transaction.  Section 
731(c)  and  this  section  do  not  apply  to 
the  distribution  of  a  marketable  security 
to  the  extent  that — 

(i)  The  seciunty  was  acquired  by  the 
partnership  in  a  nonrecognition 
transaction  in  exchange  for  any  property 
except  money  or  marketable  securities 
(including  a  security  that  would  have 
been  treated  as  a  marketable  security 
under  paragraph  (c)(2)  of  this  section  if 
distributed  at  the  time  of  the  exchange); 

(ii)  The  distributed  security  is  actively 
traded  as  of  the  date  of  distribution;  and 

(iii)  The  security  is  distributed  within 
five  years  of  either  the  date  on  which 
the  security  was  acquired  by  the 
partnership  or,  if  later,  the  date  on 
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which  the  security  became  actively 
traded. 

(3)  Security  not  marketable  when 
acquired.  Section  731(c)  and  this 
section  do  not  apply  to  the  distribution 
of  a  marketable  security  if — 

(i)  The  security  was  not  actively 
traded  as  of  the  date  acquired  by  the 
partnership  and  the  entity  to  which  the 
security  relates  had  no  outstanding 
actively  traded  securities  on  that  date; 

(ii)  The  security  is  actively  traded  as 
of  the  date  of  distribution;  and 

(iii)  The  security  was  held  by  the 
partnership  for  at  least  six  months 
before  the  date  the  security  became 
actively  traded  and  the  security  was 
distributed  within  five  years  of  the  date 
on  which  the  security  became  actively 
traded. 

(4)  Successor  security.  Section  731(c) 
and  this  section  do  not  apply  to  the 
distribution  of  a  marketable  security  to 
the  extent  that  the  security  was  acquired 
by  the  partnership  in  a  nonrecognition 
transaction  in  exchange  for  a  security 
the  distribution  of  which  immediately 
prior  to  the  exchange  would  have  been 
excepted  under  this  paragraph  (d). 

(e)  Investment  partnerships— i."^)  In 
general.  Section  731(c)  and  this  section 
do  not  apply  to  the  distribution  of 
marketable  securities  by  an  investment 
partnership  (as  defined  in  section 
731(c)(3)(C)(i))  to  an  eligible  partner  (as 
defined  in  section  731(c)(3)(C)(iii)). 

(2)  Eligible  partner.  For  purposes  of 
section  731(c)(3)(C)(iii)  and  this  section, 
a  partner  is  not  treated  as  a  partner  other 
than  an  eligible  partner  solely  because 
the  partner  contributed  services  to  the 
partnership. 

(3)  Trade  or  business  activities.  For 
purposes  of  section  731(c)(3)(C)  and  this 
section,  a  partnership  is  not  treated  as 
engaged  in  a  trade  or  business  by  reason 
of— 

(i)  Any  activity  undertaken  as  an 
investor,  trader,  or  dealer  in  any  asset 
described  in  section  731(c)(3)(C)(i), 
including  the  receipt  of  commitment 
fees,  break-up  fees,  guarantee  fees, 
director's  fees,  or  similar  fees  that  are 
customary  in  and  incidental  to  any 
activities  of  the  partnership  as  an 
investor,  trader,  or  dealer  in  such  assets; 

(ii)  Reasonable  and  customary 
management  services  (including  the 
receipt  of  reasonable  and  customary  fees 
in  exchange  for  such  management 
services)  provided  to  an  investment 
partnership  (within  the  meaning  of 
section  731(c)(3)(C)(i))  in  which  the 
partnership  holds  a  partnership  interest; 
or 

(iii)  Reasonable  and  customary 
services  provided  by  the  partnership  in 
assisting  the  formation,  capitalization, 
expansion,  or  offering  of  interests  in  a 


corporation  (or  other  entity)  in  Which 
the  partnership  holds  or  acquires  a 
significant  equity  interest  (including  the 
provision  of  advice  or  consulting 
services,  bridge  loans,  guarantees  of 
obligations,  or  service  on  a  company's 
board  of  directors),  provided  that  the 
anticipated  receipt  of  compensation  for 
the  services,  if  any.  does  not  represent 
a  significant  purpose  for  the 
partnership's  investment  in  the  entity 
and  is  incidental  to  the  investment  in 
the  entity. 

(4)  Partnership  tiers.  For  purposes  of 
section  731(c)(3)(C)(iv)  and  this  section, 
a  partnership  (upper-tier  partnership)  is 
not  treated  as  engaged  in  a  trade  or 
business  engaged  in  by,  or  as  holding 
(instead  of  a  partnership  interest)  a 
proportionate  share  of  the  assets  of,  a 
partnership  (lower-tier  partnership)  in 
which  the  partnership  holds  a 
partnership  interest  if — 

(i)  The  upper-tier  partnership  does 
not  participate  in  the  management  of  the 
lower-tier  partnership;  and 

(ii)  The  interest  held  by  the  upper-tier 
partnership  is  less  than  10  percent  of 
the  total  profits  and  capital  interests  in 
the  lower-tier  partnership. 

(f)  Basis  rules — (1)  Partner's  basis — (i) 
Partner's  basis  in  distributed  securities. 
The  distributee  partner's  basis  in 
distributed  marketable  securities  with 
respect  to  which  gain  is  recognized  by 
reason  of  section  731(c)  and  this  section 
is  the  basis  of  the  security  determined 
under  section  732.  increased  by  the 
amount  of  such  gain.  Any  ipcrease  in 
the  basis  of  the  marketable  securities 
attributable  to  gain  recognized  by  reason 
of  section  731(c)  and  this  section  is 
allocated  to  marketable  securities  in 
proportion  to  their  respective  amounts 
of  unrealized  appreciation  in  the  hands 
of  the  partner  before  such  increase. 

(ii)  Partner's  basis  in  partnership 
interest.  The  basis  of  the  distributee 
partner's  interest  in  the  partnership  is 
determined  under  section  733  as  if  no 
gain  were  recognized  by  the  partner  on 
the  distribution  by  reason  of  section 
731(c)  and  this  section. 

(2)  Basis  of  partnership  property.  No 
adjustment  is  made  to  the  basis  of 
partnership  property  under  section  734 
as  a  result  of  any  gain  recognized  by  a 
partner,  or  any  step-up  in  the  basis  in 
the  distributed  marketable  securities  in 
the  hands  of  the  distributee  partner,  by 
reason  of  section  731(c)  and  this  section. 

(g)  Coordination  with  other  sections — 
(1)  Section  704(c)(1)(B).  The  basis  of  the 
distributee  partner's  interest  in  the 
partnership  for  purposes  of  determining 
the  amount  of  gain,  if  any.  recognized 
by  reason  of  section  731(c)  (and  for 
determining  the  basis  of  the  marketable 
securities  in  the  hands  of  the  distributee 


partner)  includes  the  increase,  if  any,  in 
the  partner's  basis  that  occurs  under 
section  704(c)(l)(B)(iii)  as  a  resuU  of  a 
distribution  to  another  partner  of 
property  contributed  by  the  distributee 
partner  in  a  distribution  that  is  part  of 
the  same  distribution  as  the  marketable 
securities. 

(2)  Section  737— {i)  Marketable 
securities  as  other  property.  A 
distribution  of  marketable  securities  is 
treated  as  a  distribution  of  property 
other  than  money  for  purposes  of 
section  737  to  the  extent  that  the 
marketable  securities  are  not  treated  as 
money  under  section  731(c).  In 
addition,  marketable  securities 
contributed  to  the  partnership  are 
treated  as  property  other  than  money  in 
determining  the  contributing  partner's 
net  precontribution  gain  under  section 
737(b). 

(ii)  Basis  increase  under  section  737. 
The  basis  of  the  distributee  partner's 
interest  in  the  partnership  for  purposes 
of  determining  the  amount  of  gain,  if 
any.  recognized  by  reason  of  section 
731(c)  (and  for  determining  the  basis  of 
the  marketable  securities  in  the  hands  of 
the  distributee  partner)  does  not  include 
the  increase,  if  any.  in  the  partner's 
basis  that  occurs  under  section  737(c)(1) 
as  a  result  of  a  distribution  of  property 
to  the  distributee  partner  in  a 
distribution  that  is  part  of  the  same 
distribution  as  the  marketable  securities. 

(h)  Anti-abuse  rule.  The  provisions  of 
section  731(c)  and  this  section  must  be 
applied  in  a  manner  consistent  with  the 
purpose  of  section  731(c)  and  the 
substance  of  the  transaction. 
Accordingly,  if  a  principal  purpose  of  a 
transaction  is  to  achieve  a  tax  result  that 
is  inconsistent  with  the  purpose  of 
section  731(c)  and  this  section,  the 
Commissioner  can  recast  the  transaction 
for  federal  tax  purposes  as  appropriate 
to  achieve  tax  results  that  are  consistent 
with  the  purpose  of  section  731(c)  and 
this  section.  Whether  a  tax  result  is 
inconsistent  with  the  purpose  of  section 
731(c)  and  this  section  must  be 
determined  based  on  all  the  facts  and 
circumstances.  For  example,  under  the 
provisions  of  this  paragraph  (h) —     ,t 

(1)  A  change  in  partnership 
allocations  or  distribution  rights  with 
respect  to  marketable  securities  may  be 
treated  as  a  distribution  of  the 
marketable  securities  subject  to  section 
731(c)  if  the  change  in  allocations  or 
distribution  rights  is.  in  substance,  a 
distribution  of  the  securities; 

(2)  A  distribution  of  substantially  all 
of  the  assets  of  the  partnership  other 
than  marketable  securities  and  money  to 
some  partners  may  also  be  treated  as  a 
distribution  of  marketable  securities  to 
the  remaining  partners  if  the 
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distribution  of  the  other  property  and 
the  withdrawal  of  the  other  partners  is, 
in  substance,  equivalent  to  a 
distribution  of  the  securities  to  the 
remaining  partners;  and 

(3)  The  distribution  of  multiple 
properties  to  one  or  more  partners  at 
different  times  may  also  be  treated  as 
part  of  a  single  distribution  if  the 
distributions  are  part  of  a  single  plan  of 
distribution. 

(i)  [Reserved] 

(j)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section. 
Unless  otherwise  specified,  all 
securities  held  by  a  partnership  are 
marketable  securities  within  the 
meaning  of  section  731(c);  the 
partnership  holds  no  marketable 
securities  other  than  the  securities 
described  in  the  example;  all 
distributions  by  the  partnership  are 
subject  to  section  731(a)  and  are  not 
subject  to  sections  704(c)(1)(B),  751(b), 
or  737;  and  no  securities  are  eligible  for 
an  exception  to  section  731(c). 

Example  I.  Recognition  of  gain,  (i)  A  and 
B  form  partnership  .i4.Sas  equal  partners.  A 
contributes  prup)erty  with  a  feir  market  value 
of  Si. 000  and  an  adjusted  tax  iMsis  of  S250. 
B  contributes  SI  .000  cash.  AB  sutwequently 
purchases  Security  X  for  S500  and 
immediately  distributes  the  security  to  A  in 
a  current  distribution.  The  basis  in  A'a 
interest  in  the  partnership  at  the  time  of 
distribution  is  S250. 

(ii)  The  distribution  of  Security  X  is  treated 
as  a  distribution  of  money  in  an  amount 
equal  to  the  fair  market  value  of  Security  X 
on  the  date  of  distribution  ($500).  (The 
amount  of  the  distribution  that  is  treated  as 
money  is  not  reduced  under  section 
731(c)(3)(B)  and  paragraph  (b)  of  this  section 
because,  if  Security  X  had  been  sold 
immediately  l>efore  the  distribution,  there 
would  have  been  no  gain  recognized  by  AB 
and  A's  distributive  share  of  the  gain  would 
therefore  have  been  zero.)  As  a  result,  A 
recognizes  S250  of  gain  under  section 
731(a)(1)  on  the  distribution  (S500 
distribution  of  money  less  S2S0  adjusted  tax 
basis  in  A'a  partnershiip  interest). 

Example  2.  Reduction  in  amount  treated  as 
money — in  general,  (i)  A  and  B  form 
partnership  AB  as  equal  partners.  AB 
subsequently  distributes  Security  X  to  ^4  in 
a  current  distribution.  Immediately  before  the 
distribution,  AB  held  securities  with  the 
following  fair  market  values,  adjusted  tax 
bases,  and  unrecognized  gain  or  loss: 


Value 

Basis 

Gain 
(toss) 

Security  X 

Security  Y 

Security  Z 

too 

100 
100 

70 
80 

110 

30 
20 

(10) 

(ii)  If  AB  had  sold  the  securities  for  fair 
market  value  immediately  before  the 
distribution  to  A,  the  partnership  would  have 
recognized  S40  of  net  gain  (S30  gain  on 
Security  X  plus  $20  gain  on  Security  Y  minus 


SlO  loss  on  Security  Z).  A'a  distributive  share 
of  this  gain  would  have  been  S20  (one-half 
of  $40  net  gain).  If  AB  had  sold  the  remaining 
securities  immediately  after  the  distribution 
of  Security  X  to  A.  the  partnership  would 
have  $10  of  net  gain  ($20  of  gain  on  Security 
y  minus  $10  loss  on  Security  Z).  A's 
distributive  share  of  this  gain  would  have 
been  $5  (one-half  of  $10  net  gain).  As  a 
result,  the  distribution  resulted  in  a  decrease 
of  $15  in  A's  distributive  share  of  the  net  gain 
in  Affs  securities  ($20  net  gain  before 
distribution  minus  S5  net  gain  after 
distribution). 

(iii)  Under  paragraph  (b)  of  this  section,  the 
amount  of  the  distribution  of  Security  X  that 
is  treated  as  a  distribution  of  money  is 
reduced  by  $15.  The  distribution  of  Security 
X  is  therefore  treated  as  a  distribution  of  $85 
of  money  to  A  ($100  bir  market  value  of 
Security  X  minus  $15  reduction). 

Example  3.  Reduction  in  amount  treated  as 
money — carried  interest,  (i)  A  and  B  form 
partnership  AB.  A  contributes  $1,000  and 
provides  substantial  services  to  the 
partnership  in  exchange  for  a  60  percent 
interest  in  ptartnership  profits.  B  contributes 
$1,000  in  exchange  for  a  40  percent  interest 
in  partnership  profits.  AB  subsequently 
distributes  Security  X  to  y4  in  a  current 
distribuUon.  Immediately  before  the 
distribution,  AB  held  securities  with  the 
following  fair  market  values,  adjusted  tax 
bases,  and  unrecognized  gain: 


Value 

Basis 

Gain 

Security  X  

Security  Y 

100 
100 

80 
90 

20 
10 

(ii)  If  AB  had  sold  the  securities  for  fair 
market  value  immediately  before  the 
distribution  to  A,  the  partnership  would  have 
recognized  $30  of  net  gain  ($20  gain  on 
Security  X  plus  $10  gain  on  Security  VO.  A's 
distributive  share  of  this  gain  would  have 
been  $18  (60  percent  of  $30  net  gain).  If  AB 
had  sold  the  remaining  securities 
immediately  after  the  distribution  of  Security 
Xto  A,  the  partnership  would  have  $10  of 
net  gain  ($10  gain  on  Security  Vl-  A's 
distributive  share  of  this  gain  would  have 
been  $6  (60  percent  of  $10  net  gain).  As  a 
result,  the  distribution  resulted  in  a  decrease 
of  $12  in  A's  distributive  share  of  the  net  gain 
in  AB's  securities  ($18  net  gain  before 
distribution  minus  $6  net  gain  after 
distribution). 

(iii)  Under  paragraph  (b)  of  this  section,  the 
amount  of  the  distribution  of  Security  Xthat 
is  treated  as  a  distribution  of  money  is 
reduced  by  $12.  The  distribution  of  Security 
X  is  therefore  treated  as  a  distribution  of  $88 
of  money  to  A  ($100  fair  market  value  of 
Security  X  minus  $12  reduction). 

Example  4.  Reduction  in  amount  treated  as 
money— change  in  partnership  allocations. 
(i)  A  is  admitted  to  partnership  ABC  as  a 
partner  with  a  1  percent  interest  in 
partnership  profits.  At  the  time  of  A's 
admission,  ABC  held  no  securities.  ABC 
subsequently  acquires  Security  X.  A's 
interest  in  partnership  profits  is  subsequently 
increased  to  2  percent  for  securities  acquired 
after  the  increase.  A  retains  a  l  percent 
interest  in  all  securities  acquired  before  the 


increase.  ABC  then  acquires  Securities  Vand 
Z  and  later  distributes  Security  X  to  A  in  a 
current  distribution.  Immediately  before  the 
distribution,  the  securities  held  by  ABC  had 
the  following  fair  market  values,  adjusted  tax 
bases,  and  unrecognized  gain  or  loss: 


Value 

Basis 

Gain 

(toss) 

Security  X 

Security  Y 

Security  Z 

1.000 
1,000 
1.000 

500 

800 

1.100 

500 
200 
(100) 

(ii)  If  ABC  had  sold  the  securities  for  fair 
market  value  immediately  before  the 
distribution  to  A,  the  p)artnership  would  have 
recognized  $600  of  net  gain  ($500  gain  on 
Security  X  plus  $200  gain  on  Security  Y 
minus  $100  loss  on  Security  Z).  A's 
distributive  share  of  this  gain  would  have 
been  $7  (1  percent  of  $500  gain  on  Security 
Xplus  2  percent  of  $200  gain  on  Security  Y 
minus  2  percent  of  $100  loss  on  Security  Z). 

(iii)  If  ABC  had  sold  the  remaining 
securities  immediately  after  the  distribution 
of  Security  X  to  A,  the  partnership  would 
have  SlOO  of  net  gain  ($200  gain  on  Security 
y  minus  $100  loss  on  Security  Z).  A's 
distributive  share  of  this  gain  would  have 
been  $2  (2  percent  of  $200  gain  on  Security 
y  minus  2  percent  of  $100  loss  on  Security 
2).  As  a  result,  the  distribution  resulted  in  a 
decrease  of  $5  in  A's  distributive  share  of  the 
net  gain  in  ABCs  securities  ($7  net  gain 
before  distribution  minus  $2  net  gain  after 
distribution). 

(iv)  Under  paragraph  (b)  of  this  section,  the 
amount  of  the  distribution  of  Security  X  that 
is  treated  as  a  distribution  of  money  is 
reduced  by  $5.  The  distribution  of  Security 
X  is  therefore  treated  as  a  distribution  of  $95 
of  money  to  A  (SlOO  fair  market  value  of 
Security  X  minus  $5  reduction). 

Example  5.  Basis  consequences — 
distribution  of  marketable  security,  (i)  A  and 
B  form  partnership  AB  as  equal  partners.  A 
contributes  nondepreciable  real  property 
with  a  fair  market  value  and  adjusted  tax 
basis  of  $100. 

(ii)  AB  subsequently  distributes  Security  X 
with  a  hit  market  value  of  $120  and  an 
adjusted  tax  basis  of  $90  to  A  jn  a  current 
distribution.  At  the  time  of  distribution,  the 
basis  in  A's  interest  in  the  partnership  is 
$100.  The  amount  of  the  distribution  that  is 
treated  as  money  is  reduced  under  section 
731(c)(3)(B)  and  paragraph  (b)(2)  of  this 
section  by  $15  (one-  half  of  $30  net  gain  in 
Security  X).  As  a  result,  A  recognizes  $5  of 
gain  under  section  731(a)  on  the  distribution 
(excess  of  $105  distribution  of  money  over 
$100  adjusted  tax  basis  in  A's  partnership 
interest). 

(iii)  A's  adjusted  tax  basis  in  Security  X  is 
$95  ($90  adjusted  basis  of  Security  X 
determined  under  section  732(a)(1)  plus  $5  of 
gain  recognized  by  A  by  reason  of  secUon 
731(c)).  The  basis  in  A's  interest  in  the 
partnership  is  $10  as  determined  under 
section  733  ($100  pre-distribution  basis 
minus  $90  basis  allocated  to  Security  X 
under  section  732). 

Example  6.  Basis  consequences — 
distribution  of  marketable  security  and  other 
property,  (i)  A  and  B  form  partnership  AB  as 
equal  partners.  A  contributes  nondepreciable 


UMI 


real  property,  with  a  fair  market  value  of 
SlOO  and  an  adjusted  tax  basis  of  510 

(ii)  AB  subsequently  distributes  Seciu-ity  X 
with  a  fair  market  value  and  adjusted  tax 
basis  of  $40  to  A  in  a  current  distribution 
and,  as  part  of  the  same  distribution,  AB 
distributes  Property  Z  to  A  with  an  adjusted 
tax  basis  and  fair  market  value  of  $40.  At  the 
time  of  distribution,  the  basis  in  A's  interest 
in  the  partnership  is  $10.  A  recognizes  $30 
of  gain  under  section  731(a)  on  the 
distribution  (excess  of  $40  distribution  of 
money  over  $10  adjusted  tax  basis  in  A's 
partnership  interest). 

(iii)  A's  adjusted  tax  basis  in  Security  X  is 
$35  ($5  adjusted  basis  determined  under 
section  732(a)(2)  plus  $30  of  gain  recognized 
by  A  by  reason  of  section  731(c)).  As  basis 
in  Property  Z  is  $5,  as  determined  under 
section  732(a)(2).  The  basis  in  A's  interest  in 
the  partnership  is  SO  as  determined  under 
section  733  ($10  pre-distribution  basis  minus 
$10  basis  allocated  between  Security  X  and 
Property  Z  under  section  732). 

(iv)  AB's  adjusted  tax  basis  in  the 
remaining  partnership  assets  is  unchanged 
unless  the  partnership  has  a  section  754 
election  in  effect.  If  AB  made  such  an 
election,  the  aggregate  basis  of  AB's  assets 
would  be  increased  by  $70  (the  difference 
between  the  $80  combined  basis  of  Security 
X  and  Prop>erty  Z  in  the  hands  of  the 
partnership  before  the  distribution  and  the 
$10  combined  basis  of  the  distributed 
property  in  the  hands  of  A  under  section  732 
after  the  distribution).  Under  section 
731(c)(5),  no  adjustment  is  made  to 
partnership  propterty  under  section  734  as  a 
result  of  any  gain  recognized  by  A  by  reason 
of  section  731(c)  or  as  a  result  of  any  step- 
up  in  basis  in  the  distributed  marketable 
securities  in  the  hands  of  A  by  reason  of 
section  731(c). 

Example  7.  Coordination  with  section  737. 
(i)  A  and  B  form  partnership  AB.  A 
contributes  Property  A,  nondepreciable  real 
property  with  a  fair  market  value  of  S200  and 
an  adjusted  basis  of  SlOO  in  exchange  for  a 
25  f)ercent  interest  in  partnership  capital  and 
profits.  AB  owns  marketable  Security  X. 

(ii)  Within  five  years  of  the  contribution  of 
Property  A,  AB  subsequently  distributes 
Security  X,  with  a  fair  market  value  of  $120 
and  an  adjusted  tax  basis  of  $100,  to  A  in  a 
current  distribution  that  is  subject  to  section 
737.  As  part  of  the  same  distribution,  AB 
distributes  Property  V  to  A  with  a  fair  market 
value  of  $20  and  an  adjusted  tax  basis  of  SO. 
At  the  time  of  distribution,  there  has  been  no 
change  in  the  fair  market  value  of  Property 
A  or  the  adjusted  tax  basis  in  A's  interest  in 
the  partnership. 

(iii)  If  AB  had  sold  Security  X  for  fair 
market  value  immediately  before  the 
distribution  to  A,  the  partnership  would  have 
recognized  $20  of  gain.  A's  distributive  share 
of  this  gain  would  have  been  $5  (25  percent 
of  $20  gain).  Because  AB  has  no  other 
marketable  securities,  A's  distributive  share 
of  gain  in  partnership  securities  after  the 
distribution  would  have  been  $0.  As  a  result. 
the  distribution  resulted  in  a  decrease  of  55 
in  A's  share  of  the  net  gain  in  AB's  securities 
($5  net  gain  before  distribution  minus  SO  net 
gain  after  distribution).  Under  paragraph 
(b)(2)  of  this  section,  the  amount  of  the 


distribution  of  Security  X  that  is  treated  as 
a  distribution  of  money  is  reduced  by  $5.  The 
distribution  of  Security  X  is  therefore  treated 
as  a  distribution  of  $115  of  money  to  A  ($120 
fair  market  value  of  Security  X  minus  $5 
reduction).  The  portion  of  the  distribution  of 
the  marketable  security  that  is  not  treated  as 
a  distribution  of  money  ($5)  is  treated  as 
other  property  for  purposes  of  section  737. 

(iv)  A  recognizes  total  gain  of  $40  on  the 
distribution.  A  recognizes  $15  of  gain  under 
section  731(a)(1)  on  the  distribution  of  the 
portion  of  Security  X  treated  as  money  ($115 
distribution  of  money  less  $100  adjusted  tax 
basis  in  As  partnership  interest).  A 
recognizes  S25  of  gain  under  section  737  on 
the  distribution  of  Property  yand  the  portion 
of  Security  X  that  is  not  treated  as  money.  A's 
section  737  gain  is  equal  to  the  lesser  of  (i) 
As  precontribution  gain  ($100)  or  (ii)  the 
excess  of  the  fair  market  value  of  propwrty 
received  (S20  fair  market  value  of  Property  Y 
plus  $5  portion  of  Security  X  not  treated  as 
money)  over  the  adjusted  basis  in  A's  interest 
in  the  partnership  immediately  before  the 
distribution  (SlOO)  reduced  (but  not  below 
zero)  by  the  amount  of  money  received  in  the 
distribution  ($115). 

(v)  A's  adjusted  tax  basis  in  Security  X is 
$115  {SlOO  basis  of  Security  X  determined 
under  section  732(a)  plus  $15  of  gain 
recognized  by  reason  of  section  731(c)).  A's 
adjusted  tax  basis  in  Property  y  is  $0  under 
section  732(a).  The  basis  in  A's  interest  in  the 
partnership  is  $25  ($100  basis  before 
distribution  minus  SlOO  basis  allocated  to 
Security  X  under  section  732(a)  plus  $25  gain 
recognized  under  section  737). 

(k)  Effective  date.  This  section  applies 
to  distributions  of  marketable  securities 
made  on  or  after  December  29, 1995. 
Margaret  Miiner  Richardson, 
Commissioner  of  internal  Revenue. 
(FR  Doc.  95-31457  Filed  12-29-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

33  CFR  Part  207 

St  Marys  Falls  Canal  and  Locks, 
Michigan;  Use,  Administrat>on,  and 
Navigation 

AGENCY:  Corps  of  Engineers,  Department 

of  the  Army,  DOD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY;  The  Corps  of  Engineers 
proposes  to  amend  the  regulations 
which  establish  the  operating  schedule 
for  Soo  Locks  at  the  St.  Marys  Falls 
Canal,  Sault  Ste.  Marie,  Michigan,  to 
change  the  annual  opening  date  from 
.April  1  to  March  25.  The  locks  vdll  not 
open  earlier  than  March  25,  except  in 
case  of  emergency  and  are  subject  to 
closure  at  any  time  in  a  national 
emergencv  involving  a  vessel  disaster  or 
other  extraordinary  circumstances  as 


currently  provided  in  33  CFR 
207.440(u). 

DATES:  Written  comments  should  be 
received  February  1, 1996. 
ADDRESSES:  Submit  written  comments, 
in  dupUcate,  to:  Mr.  William  Willis, 
Acting  Chief,  Construction-Operations 
Division,  Detroit  District.  U.S.  Army 
Corps  of  Engineers,  P.O.  Box  1027, 
Detroit,  Michigan  48231-1027,  Phone: 
(313)  226-6794.  or  deliver  them  to  Mr. 
Willis  at  the  Detroit  District  office  at  477 
Michigan  Avenue,  Detroit,  Michigan, 
between  the  hours  of  7:30  a.m.  and  4:00 
p.m.  Monday  through  Friday, 
Comments  received  and  other  materials 
relevant  to  this  proposed  rulemaking 
can  be  inspected  at  Mr  Willis'  office 
during  the  same  hours.  An  appointment 
may  be  required  for  inspection,  so 
please  call  ahead  to  confirm  availability 
and  to  avoid  any  conflicts  with 
inspections  by  other  interested  persons. 
A  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Kidby  at  Corps  of  Engineers 
Headquarters  in  Washington,  D.C.,  by 
telephone  at  (202)  761-8835. 

SUPPLEMENTARY  INFORMATION: 

Legal  Authority 

The  legal  authority  for  the  regulation 
governing  the  use,  administration,  and 
navigation  of  the  St.  Marys  Falls  Canal 
and  lx>cks  is  Section  4  of  the  River  and 
Harbor  Act  of  August  18,  1894  (28  Stat. 
362),  as  amended,  which  is  codified  at 
33  U.S.C.  Section  1.  This  statute 
requires  the  Secretary  of  the  Army  to 
"prescribe  such  regulations  for  the  use, 
administration,  and  navigation  of  the 
navigable  waters  of  the  United  States" 
as  the  Secretary  determines  may  be 
required  by  pubhc  necessity. 

Background 

The  regulation  governing  the 
operation  of  the  St.  Marys  Falls  Canal 
and  Locks,  in  33  CFR  207.440,  was 
adopted  on  November  27, 1945  (10  FR 
14451).  and  has  been  the  subject  of  nine 
amendments.  The  legislation  allows  the 
period  of  operation  to  be  adjusted  to 
meet  the  reasonable  demands  of 
commerce.  The  provision  setting  out  the 
current  opening  date  for  the  locks  was 
adopted  on  October  30. 1956  (21  FR 
8285).  It  establishes  an  opening  date  of 
April  1 .  subject  to  annual  modification 
by  the  Division  Engineer  if  ihe  public 
interest  would  be  best  served  by  the 
modification  or  in  the  event  of 
emergency. 

The  op>ening  date  of  the  Soo  Locks  has 
been  modified  on  a  number  of  occasions 
and  the  length  of  the  operating  season 
has  been  the  subject  of  a  number  of 


14 


«iet  p    Rf-yiNt. 


Vol.  61.  N 


"uesday,  January  2.  1996  /  Proposed  Rules 


Federal  Register  /  Voi.  61,  Nci    1  /  Tuesday.  January  2,  1996  /  Proposed  Rules 


35 


studies.  Between  1970  and  1979.  as 
authorized  by  the  River  and  Harbor  Act 
of  1970.  the  locks  at  Sault  St.  Marie 
have  remained  open  for  as  long  as  the 
entire  year  in  a  demonstration  program 
on  the  practicability  of  winter 
navigation  in  the  Great  Lakes.  Since  the 
1979  navigation  season,  the  Soo  Locks 
have  opened  on  the  following  dates: 
March  25. 1980;  March  23. 1981;  April 
1.  1982;  March  29.  1983;  March  26. 
1984;  April  1.  1985;  April  1.  1986; 
March  22.  1987;  March  22,  1988;  March 
15.  1989;  March  21.  1990;  March  21, 
1991;  March  22.  1992;  March  21. 1993; 
March  25,  1994:  and  March  25.  1995. 
During  periods  of  navigation  in  ice, 
numerous  environmental  studies  have 
indicated  no  significant  adverse 
environmental  effects. 

In  1977,  a  Final  Environmental 
Impact  Statement  (FEIS)  titled, 
"Operation.  Maintenance,  and  Minor 
Improvements  to  the  Federal  Facilities 
at  Sault  Ste.  Marie.  Michigan"  was 
prepared.  Subsequent  to  this,  a  Detroit 
District  staff  report  and  supplemental 
environmental  impact  statement 
(Supplement  I.  EIS)  completed  in  1979 
recommended  ojjeration  of  the  locks 
each  year  to  January  8  ±  1  week.  Based 
on  extensive  environmental  studies,  a 
second  supplemental  EIS  (Supplement 
II).  dated  September  1989,  was 
completed  by  the  Detroit  District, 
concluding  that  no  significant  adverse 
environmental  effects  would  result  form 
annual  operation  of  the  locks  as  late  as 
January  31  ±  2  weeks,  and 
recommending  that  the  closing  date  for 
the  locks  be  extended  to  January  31  ±  2 
weeks.  A  Notice  of  Proposed 
Rulemaking  to  change  the  closing  date 
to  January  15  was  published  on  April  3. 
1991  (56  FR  13604]  and  subsequently 
became  efliective  March  24.  1992. 

The  proposal  contained  in  this  notice 
will  establish  a  fixed  opening  date  of 
March  25  for  the  Soo  Locks.  This  fixed 
opening  date,  in  conjunction  with  the 
January  15  closing  date,  will  allow 
nearly  10  months  access  to  and  from 
Lake  Superior  so  that  industry  may  have 
an  adequate  basis  for  planning  and 
management  of  their  resources. 

History  of  the  Present  Amendment 

In  March  1990,  the  Detroit  District 
Engineer  sent  a  letter  to  interested 
governmental,  environmental,  and 
business  interests,  proposing  a 
comprehensive  annual  operating  plan 
for  the  locks.  It  proposed  a  fixed  closing 
date  of  January  15  and  fixed  opening 
date  no  earlier  than  March  15.  Because 
the  environmental  studies  of  the 
supplemental  ElS's  in  1979  and  1989 
focused  specifically  on  the  closing  date, 
further  environmental  studies  focusing 


on  the  effects  of  opening  dates  between 
March  15  and  April  1  would  be   . 
conducted  in  order  to  establish  an 
opening  date  that  would  address  the 
needs  of  both  commerce  and  the 
environment. 

In  1991  and  1992.  another  series  of 
environmental  studies  concerning  lock 
opening  were  completed.  Employing 
these  studies  as  well  as  the 
environmental  data  ht)m  the  prior 
studies  which  examined  ptossible 
impacts  for  Supplements  I  and  II. 
potential  impacts  of  commercial 
navigation  before  April  1  were  assessed. 
The  resulting  February  1993  Draft  EIS 
(DEIS)  identified  no  significant  impacts 
for  opening  the  locks  as  early  as  March 
15.  Rather,  the  study  found  that  even 
significant  vessel  traffic,  with  ice  cover, 
would  result  in  only  insignificant 
adverse  environmental  effects.  Given 
the  favorable  economic  benefits,  as  set 
forth  in  the  DEIS,  a  March  21  opening 
date  was  suggested  in  the  DEIS. 
However,  to  alleviate  Michigan 
Department  of  Natural  Resources 
(MDNR)  concerns  raised  in  response  to 
this  document,  the  U.S.  Coast  Guard, 
the  U.S.  Fish  and  Wildlife  Service,  the 
MDNR.  and  the  Detroit  District  signed  a 
Memorandum  of  Agreement  (MOA)  in 
August  of  1993  recommending  a  fixed 
lock  opening  date  of  March  25.  In  this 
MOA,  the  Federal  and  state  agencies 
agreed  to  perform  joint  monitoring 
studies  of  the  aquatic  ecosystem  and 
biota.  This  recommendation  and  MOA 
were  included  in  the  FEIS  and 
distributed  for  public  review. 

Proposed  Amendments  to  the 
Regulation 

Based  on  consideration  of  the 
responses  to  the  March  1990  letter, 
comments  received  on  the  Draft  FEIS. 
further  review  of  the  pertinent 
background  information  in  light  of  those 
responses,  and  the  rationale  set  forth  in 
the  September  26.  1994  Record  of 
Decision,  the  Corps  of  Engineers  has 
determined  that  the  overall  public 
interest  would  be  best  served  by 
implementing  the  March  25  fixed 
opening  alternative.  As  was  concluded 
by  the  District  and  Division  Engineers, 
the  recommended  operation  of  the  locks 
is  engineeringly  feasible  and  the  overall 
adverse  environmental  effect  of  the 
March  25  opening  date  would  not  be 
significant.  From  an  economic 
perspective,  the  establishment  of  a  fixed 
opening  date  will  create  an  atmosphere 
of  stability  and  certainty  within  Great 
Lakes  shipping  interests  and  industries 
can  plan  and  conduct  their  operations, 
and  is  economically  justifiable. 

At  present,  the  regulation  provides 
that  at  least  one  lock  will  be  placed  in 


operation  on  April  1  and  additional 
locks  will  be  opened  as  vessel  traffic 
increases.  As  a  result  of  the  regulation 
proposed  in  this  notice,  the  April  1 
opening  date  under  the  current 
regulations  will  be  modified  from  April 
1  to  March  25. 

The  Corps  of  Engineers  proposes  that 
the  present  authority  of  the  Division 
Engineer  to  modify  opening  and  closing 
dates  in  emergency  conditions  be 
retained.  By  their  very  nature, 
emergencies  cannot  be  exhaustively 
defined.  The  example  given  in  the 
current  regulation  is  disaster  to  a  vessel. 
Under  the  fixed  closing  date  proposal, 
this  type  of  emergency  would  remain  a 
basis  for  modifying  the  operating  dates 
of  the  locks.  Similarly,  national  defense 
emergencies,  extraordinary 
environmental  circumstances,  or 
extraordinary  national  or  regional 
economic  circumstances  could  also 
invoke  the  exercise  of  the  Division 
Engineer's  authority.  As  noted  above, 
these  examples  are  not  intended  to  be 
exhaustive  or  exclusive. 

Qassification 

1.  The  undersigned  has  reviewed  this 
action  and  hereby  certifies  that  it  is  not 
subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  since  it  will  not  exert  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  or  other 
entities. 

2.  The  Department  of  the  Army  has 
determined  that  this  regulation  will  not 
affect  the  use  or  value  of  private 
property  and,  therefore,  does  not  require 
a  Takings  Assessment  under  Executive 
Order  12630. 

3.  This  proposed  nile  has  been 
determined  not  to  be  a  major  rule  under 
Executive  Order  12866.  A  Regulatory 
Imp>act  Analysis  (RIA)  Statement  will 
not  be  prepared  since  the  proposed 
changes  will  not  result  m  significant 
adverse  economic  effects  identified  in 
the  Executive  Order  as  grounds  for  a 
finding  of  major  action. 

Environmental  Documentation 

This  action  was  the  subject  of  a  FEIS, 
February  1994.  which  concluded  that 
there  would  not  be  significant  adverse 
environmental  effects  due  to 
commencing  the  opening  season  of  the 
locks  on  21  March — earlier  than  the  date 
now  proposed.  The  FEIS  is  available  for 
review  upon  ^om  the  individual 

listed  under  ADORtSSES. 

List  of  Subiects  in  33  CFR  Part  207 

Navigation  (Water),  Water 
Transportation.  Vessels. 

For  the  reasons  set  out  in  the 
preamble.  Title  33,  Chapter  n  of  the 


UMI 


Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows. 

PART  207— [AMENDED] 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1). 

2.  Section  207.440  is  amended  by 
revising  paragraph  (u)  as  follows: 


§207.440  St.  Ml- 
Michigan;  use  40. 
navigation. 


Palls  Canal  anc  Locks. 


(u)  The  locks  will  be  opened  and 
closed  to  navigation  each  year  as 
provided  in  paragraphs  (u)  (1)  and  (2)  of 
this  section  except  as  may  be  authorized 
by  the  Division  Engineer.  Consideration 
will  be  given  to  change  in  these  dates  in 
an  emergency  involving  disaster  to  a 
vessel  or  other  extraordinary 
circumstances. 

(1)  Opening  date.  At  least  one  lock 
will  be  placed  in  operation  for  the 
passage  of  vessels  on  March  25. 
Thereafter,  additional  locks  will  be 
placed  in  operation  as  traffic  density 
demands. 

(2)  Closing  date.  The  locks  will  be 
maintained  in  operation  only  for  the 
passage  of  down  bound  vessels 
departing  from  a  Lake  Superior  port 
before  midnight  (2400  hours)  of  January 
14.  and  of  upbound  vessels  passing 
Detour  before  midnight  (2400  hours)  of 
January  15.  Vessel  owners  are  requested 
to  report  in  advance  to  the  Engineer  in 
charge  at  Sault  Ste.  Marie,  the  name  of 
vessel  and  time  of  departure  from  a  Lake 
Superior  port  on  January  14  before 
midnight,  and  of  vessels  passing  Detour 
on  January  15  before  midnight,  which 
may  necessitate  the  continued  operation 
of  a  lock  to  permit  passage  of  vessel. 
***** 

Dated:  December  21, 1995. 
lohn  H.  Zirschky, 

A  cting  Assistant  Secretary  of  the  Army  (Civil 
Works). 
[FR  Doc.  95-31543  Filed  12-29-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOP 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RiN1018-AD62 

Endangered  and  Threatened  WikJHta 
and  Plants:  Proposed  Establishment  of 
a  Nonessential  Expenmenta' 
Population  of  California  Cc^do^s  in 
Northern  Arizona 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMI^IARY:  The  U.S.  Fish  and  Wildlife 
Service,  in  cooperation  with  the  Arizona 
Game  and  Fish  Department,  and  the 
U.S.  Bureau  of  Land  Management, 
proposes  to  reintroduce  California 
condors  (Gymnogyps  califomianus)  into 
northern  Arizona.  This  reintroduction 
will  achieve  a  primary  recovery  goal  for 
this  endangered  species,  establishment 
of  a  second  non-captive  population, 
spatially  disjunct  from  the  non-captive 
population  in  southern  California.  This 
population  is  proposed  to  be  designated 
a  nonessential  experimental  population 
in  accordance  with  Section  10(j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Captive-reared  condors  will 
be  released  in  early  1996  (target  date) 
and  additional  releases  will  occur 
annually  thereafter  until  a  self- 
sustaining  wild  population  is 
established.  The  reintroduction  will  use 
tested  release  techniques  developed  in 
previous  releases  in  southern  California 
and  will  be  managed  in  accordance  with 
the  provisions  of  this  special  rule.  The 
potential  impacts  associated  with  this 
proposed  rule  were  assessed  in  an 
Environmental  Assessment  completed 
in  November  1995.  This  California 
condor  reintroduction  does  not  conflict 
with  existing  or  anticipated  Federal  or 
State  agency  actions  or  traditional  land 
uses  on  public  or  private  lands. 
DATES;  Comments  from  all  interested 
parties  must  be  received  by  February  1, 
1996.  Public  hearings  will  be  held  at 
Flagstaff  High  School  on  Tuesday, 
January  23,  1996,  from  6:00  to  8:00  pm 
and  Kanab  High  School  on  Thursday, 
January  2S   1996,  from  6:00  to  8:00  pm. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  State  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Arizona  State  Office,  2321  W.  Royal 
Palm  Road.  Suite  103,  Phoenix,  Arizona. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address.  The  public 
hearings  will  be  held  at  the  Main 


Auditorium,  Flagstaff  High  School,  400 
West  Elm  Street,  Flagstaff,  Arizona  and 
Kanab  High  School  Auditorium,  59  East 
Red  Shadow  Lane,  Kanab,  Utah. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mesta,  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  Ventura 
Field  Office,  2493  Portola  Road,  Suite  B. 
Ventura,  California,  93003  (Telephone: 
805/644-1766;  Facsimile:  805/644- 
3958). 

SUPPLEMENTARY  INFORMATION: 

Background 

1.  Legislative.  Section  10(j)  of  the 
Endangered  Species  Act  of  1973  (Act) 
enables  the  U.S.  Fish  and  Wildlife 
Service  (Service)  to  designate  certain 
populations  of  federally  listed  species 
that  are  released  into  the  wild  as 
"experimental."  The  circumstances 
under  which  this  designation  can  be 
applied  are — (1)  The  population  is 
geographically  disjunct  from 
nonexperimental  populations  of  the 
same  species  (e.g.,  the  population  is 
reintroduced  outside  the  species' 
current  range  but  within  its  historical 
range);  and  (2)  the  Service  determines 
the  release  will  further  the  conservation 
of  the  species.  This  designation  can 
increase  the  Service's  fiexibility  to 
manage  a  reintroduced  population, 
because  under  section  10(j)  an 
experimental  population  is  treated  as  a 
threatened  species  regardless  of  its 
designation  elsewhere  in  its  range  and, 
under  section  4(d)  of  the  Act,  the 
Service  has  greater  discretion  in 
developing  management  programs  for 
threatened  species  than  it  has  for 
endangered  species. 

Section  10(|)  of  the  Act  requires  that 
when  an  experimental  population  is 
designated,  a  determination  be  made  by 
the  Service  whether  that  population  i^ 
either  "essential"  or  "nonessential"  to 
the  continued  existence  of  the  species, 
based  on  the  best  available  information. 
Nonessential  experimental  populations 
located  outside  National  Wildlife  Refuge 
(NWR)  or  National  Park  Service  (NPS) 
lands  are  treated,  for  the  purposes  of 
section  7  of  the  Act,  as  if  they  are 
proposed  for  listing.  Thus,  only  two 
provisions  of  section  7  would  apply 
outside  NWR  and  NPS  lands — section 
7(a)(1),  which  requires  all  Federal 
agencies  to  use  their  authorities  to 
conserve  listed  species,  and  section 
7(a)(4),  which  requires  Federal  agencies 
to  informally  confer  with  the  Service  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  Section  7(a)(2)  of  the  Act, 
which  requires  Federal  agencies  to 
ensure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
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a  listed  species,  would  not  apply  except 
on  NWR  and  MPS  lands.  Experimental 
populations  determined  to  be 
"essential"  to  the  survival  of  the  species 
would  remain  subject  to  the 
consultation  provisions  of  section  7  of 
the  Act.  Activities  undertaken  on 
private  lands  are  not  affected  by  section 
7  of  the  Act  unless  the  activities  are 
authorized,  funded  or  carried  out  by  a 
Federal  agency. 

Individual  animals  that  comprise  a 
designated  experimental  population 
may  be  removed  from  an  existing  source 
or  donor  population  only  after  it  has 
been  determined  that  such  a  removal  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species;  the  removal 
must  be  conducted  under  a  permit 
issued  in  accordance  with  the 
requirements  of  50  CFR  17.22. 

2.  Biological.  The  California  Condor 
{Gymnogyps  californianus]  was  listed  as 
endangered  on  March  11.  1967.  (32  FR 
4001)  in  a  final  rule  published  by  the 
Service.  The  Service  designated  critical 
habitat  for  the  California  condor  on 
September  24,  1976.  (41  FR  41914). 
Long  recognized  as  a  vanishing  species 
(Cooper  1890.  Koford  1953.  Wilbur 
1978).  the  California  condor  remains 
one  of  the  world  s  rarest  and  most 
imperiled  vertebrate  species. 

California  condors  are  among  the 
largest  flying  birds  in  the  world  (U.  S. 
Fish  and  Wildlife  Service  1995a). 
Adults  weigh  approximately  10 
kilograms  (kg)  (22  pounds  (lbs))  and 
have  a  wing  span  up  to  2.9  meters  (m) 
(9  1/2  feet  (f^)).  Adults  are  black  except 
for  prominent  white  underwing  linings 
and  edges  of  the  upper  secondary 
coverts.  The  head  and  neck  are  mostly 
naked,  and  the  bare  skin  is  gray,  grading 
into  various  shades  of  yellow,  red.  and 
orange.  Males  and  females  cannot  be 
distinguished  by  size  or  plumage 
characteristics.  The  heads  of  juveniles 
up  to  3  years  old  are  grayish-black,  and 
their  wing  linings  are  variously  mottled 
or  completely  dark.  During  the  third 
year  the  head  develops  yellow 
coloration,  and  the  wing  linings  become 
gradually  whiter  (N.J.  Schmitt  in  litt. 
1995).  By  the  time  individuals  are  5  or 
6  years  of  age,  they  are  essentially 
indistinguishable  htim  adults  (Koford 
1953.  Wilbur  1975,  Snyder  et  al.  1987), 
but  full  development  of  the  adult  wing 
patterns  may  not  be  completed  until  7 
or  8  years  of  age  (N.J.  Schmitt  in  litt. 
1995). 

The  California  condor  is  a  member  of 
the  family  Cathartidae  or  New  World 
vultures,  a  family  of  seven  species, 
including  the  closely  related  Andean 
condor  [Vultur gryphus)  and  the 
sympatric  turkey  vulture  [Cathartes 
aura).  Although  the  family  has 


traditionally  been  placed  in  the  Order 
Falconiformes,  some  contemporary 
taxonomists  believe  that  New  World 
vultures  are  more  closely  related  to 
storks  (Ligon  1967.  Rea  1983,  Sibley  and 
Ahlquist  1990). 

The  fossil  record  of  the  genus 
Gymnogyps  dates  back  about  100.000 
years  to  the  Middle  Pleistocene  Epoch 
(Brodkorb  1964).  Fossil  records  also 
reveal  that  the  species  once  ranged  over 
much  of  the  southern  United  States, 
south  to  Nuevo  Leon.  Mexico  and  east 
to  Florida  (Brodkorb  1964).  and  two 
well  preserved  fossil  bones  were 
reported  from  a  site  in  upstate  New 
York  (Steadman  and  Miller  1987).  There 
is  evidence  indicating  that  California 
condors  nested  in  west  Texas,  Arizona, 
and  New  Mexico  during  the  late 
Pleistocene.  The  disappearance  of  the 
California  condor  from  much  of  this 
range  occurred  about  10.000-11.000 
years  ago.  coinciding  with  the  late 
Pleistocene  extinction  of  the  North 
American  megafauna  (Emslie  1987). 

By  the  time  European  man  arrived  in 
western  North  America,  California 
condors  occurred  only  in  a  narrow 
Pacific  coastal  strip  from  British 
Columbia,  Canada,  to  Baja  California 
Norte,  Mexico  (Koford  1953,  Wilbur 
1978).  California  condors  were  observed 
until  the  mid-1800s  in  the  northern 
portion  of  the  PaciHc  Coast  region 
(Columbia  River  Gorge)  and  until  the 
early  1930s  in  the  southern  extreme, 
northern  Baja  California  (Koford  1953, 
Wilbur  1973.  Wilbur  and  Kiff  1980). 
Prior  to  1987,  California  condors  used  a 
wishbone-shaped  area  encompassing  six 
counties — Los  Angeles,  Ventura.  Santa 
Barbara,  San  Luis  Obispo,  Monterey, 
and  Kem.  just  north  of  Los  Angeles. 
Cahfomia  (U.S.  Fish  and  Wildlife 
Service  1995a). 

Courtship  and  nest  site  selection 
occurs  from  December  through  the 
spring.  Breeding  California  condors 
normally  lay  a  single  egg  between  late 
January  and  early  April.  The  egg  is 
incubated  by  both  parents  and  hatches 
after  approximately  56  days.  Both 
parents  share  responsibilities  for  feeding 
the  nestling.  Feeding  usually  occurs 
daily  for  the  first  two  months,  then 
gradually  diminishes  in  frequency.  At 
two  to  three  months  of  age,  condor 
chicks  leave  the  nest  cavity  but  remain 
in  the  vicinity  of  the  nest  where  they  are 
fed  by  their  parents.  The  chick  takes  its 
first  flight  at  about  six  to  seven  months 
of  age,  but  may  not  become  fully 
independent  of  its  peuents  until  the 
following  year.  Parent  birds 
occasionally  continue  to  feed  a  fledgling 
even  after  it  has  begun  to  make  longer 
flights  to  foraging  grounds  (U.S.  Fish 
and  Wildlife  Service  1995a). 


Because  of  the  long  period  of  parental 
care,  it  was  formerly  assumed  that 
successful  California  condor  pairs 
normally  nested  successfully  every 
other  year  (Koford  1953).  However,  this 
pattern  seems  to  vary,  possibly 
depending  mostly  on  the  time  of  year 
that  the  nestling  fledges.  If  a  nestling 
fledges  relatively  early  (in  late  summer 
or  early  fall),  its  parents  may  nest  again 
in  the  following  year,  but  late  fledging 
probably  inhibits  nesting  in  the 
following  year  (Snyder  and  Snyder 
1989). 

The  only  wild  California  condor  (a 
male)  of  known  age  bred  successfully  in 
the  wild  in  1986  at  the  age  of  six  years. 
Recent  data  collected  from  captive 
birds,  however,  demonstrates  that 
reproduction  may  occur,  or  at  least  be 
attempted,  at  earlier  ages.  A  four-year 
old  male  was  the  youngest  condor 
observed  in  courtship  display,  and  the 
same  bird  subsequently  bred 
successfully  at  the  age  of  five  years  (M. 
Wallace,  Los  Angeles  Zoo,  in  litt.  1993). 

California  condors  nest  in  various 
types  of  rock  formations  including 
crevices,  overhung  ledges,  potholes,  and 
more  rarely,  in  cavities  of  giant  sequoia 
trees  (Sequoia  giganteus)  (Snyder  et  al. 
1986). 

Cahfomia  condors  are  opportunistic 
scavengers,  feeding  only  on  carcasses. 
Typical  foraging  behavior  includes  long- 
distance reconnaissance  flights,  lengthy 
circling  flights  over  a  carcass,  and  hours 
of  waiting  at  a  roost  or  on  the  ground 
near  a  carcass  (U.S.  Fish  and  WildUfe 
Service  1995a).  Condors  may  feed 
immediately,  or  wait  passively  as  other 
California  condors  or  golden  eagles 
[AquHa  chrysaetos)  feed  on  the  carcass 
(Wilbur  1978).  Most  California  condor 
foraging  occurs  in  open  terrain.  This 
ensures  easy  take-off  and  approach  and 
makes  food  finding  easier.  Carcasses 
under  brush  are  hard  to  see,  and 
California  condors  apparently  do  not 
locate  food  by  olfactory  cues  (Stager 
1964).  Condors  maintain  wide-ranging 
foraging  patterns  throughout  the  year, 
an  important  adaptation  for  a  species 
that  may  be  subjected  to  unpredictable 
food  supplies  (Meretsky  and  Snyder 
1992). 

Prior  to  the  arrival  of  European  man, 
California  condor  food  items  within 
interior  California  probably  included 
mule  deer  (Odocoileus  hemionus),  tule 
elk  (Cervus  nannodes),  pronghom 
(Antiiocapra  americana),  and  smaller 
mammals.  Along  the  Pacific  shore  the 
diet  may  have  included  whales,  sea 
lions,  and  other  marine  species  (Emslie 
1987,  U.S.  Fish  and  Wildlife  Service 
1984).  Koford  (1953)  listed  observations 
of  California  condors  feeding  on  24 
different  mammalian  species  within  the 
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last  two  centuries.  He  estimated  that  95 
percent  of  the  diet  consisted  of  the 
carcasses  of  cattle,  domestic  sheep, 
ground  squirrels  [Spermophilus 
beechyi],  mule  deer,  and  horses. 
Although  cattle  may  be  the  most 
available  food  within  the  range  of  the 
condor,  deer  appear  to  be  preferred 
(Koford  1953.  Wilbur  1972.  Meretsky 
and  Snyder  1992).  California  condors 
appear  to  feed  only  one  to  three  days 
per  week,  but  the  frequency  of  adult 
feeding  is  variable  and  may  show 
seasonal  differences  (U.S.  Fish  and 
Wildlife  Service  1995a). 

Depending  upon  weather  conditions 
and  the  hunger  of  the  bird,  a  California 
condor  may  spend  most  of  its  time 
perched  at  a  roost.  California  condors 
often  use  traditional  roosting  sites  near 
important  foraging  grounds  (U.S.  Fish 
and  Wildlife  Service  1984).  Although 
California  condors  usually  remain  at 
roosts  until  mid-morning,  and  generally 
return  in  mid-  to  late  afternoon,  it  is  not 
unusual  for  a  bird  to  stay  perched 
throughout  the  day.  While  at  a  roost, 
condors  devote  considerable  time  to 
preening  and  other  maintenance 
activities.  Roosts  may  also  serve  some 
social  function,  as  it  is  common  for  two 
or  more  condors  to  roost  together  and  to 
leave  a  roost  together  (U.S.  Fish  and 
Wildlife  Service  1984).  Cliffs  and  tall 
conifers,  including  dead  snags,  are 
generally  used  as  roost  sites  in  nesting 
areas.  Although  most  roost  sites  are  near 
nesting  or  foraging  areas,  scattered  roost 
sites  are  located  throughout  the  range. 
There  may  be  adaptive  as  well  as 
traditional  reasons  for  California 
condors  to  continue  to  occupy  a  number 
of  widely  separated  roosts,  such  as 
reducing  food  competition  between 
breeding  and  non-breeding  birds  (U.S. 
Fish  and  Wildlife  Service  1984). 

Condor  censusing  efforts  through  the 
years  have  varied  in  intensity  and 
accuracy.  This  has  led  to  conflicting 
estimates  of  historical  abundance,  but 
all  have  indicated  an  ever-declining 
California  condor  population.  Koford 
(1953)  estimated  a  population  of  about 
60  individuals  in  the  late  1930s  through 
the  mid-1940s,  apparently  based  on 
flock  size.  A  field  study  by  Eben  and  Ian 
McMillan  in  the  early  1960s  suggested 
a  population  of  about  40  individuals, 
again  based  in  part  on  the  validity  of 
Koford's  estimates  of  flock  size  (Miller 
et  al.  1965).  An  annual  October 
California  condor  survey  was  begun  in 
1965  (Mallette  and  Bomeman  1966)  and 
continued  for  16  years.  Its  results 
supported  an  estimate  of  50  to  60 
California  condors  in  the  late  1960s 
(Sibley  1969,  Mallette  1970).  Wilbur 
(1980)  continued  the  survey  efforts  into 
the  1970s  and  concurred  with  the 


interpretations  of  the  earlier  October 
surveys.  He  further  estimated  that  by 
1978  the  population  had  dropped  to  25 
to  30  individuals. 

In  1981,  the  Service,  in  cooperation 
with  California  Polytechnic  State 
University  at  San  Luis  Obispo,  began 
census  efforts  based  on  individual 
identifications  of  birds  through  flight 
photography  (Snyder  and  Johnson 
1985).  Minimum  summer  counts  from 
these  photo-censusing  efforts  showed  a 
steady  decline  from  an  estimated 
minimum  of  21  wild  condors  in  1982. 
19  individuals  in  1983.  15  individuals 
in  1984,  and  9  individuals  in  1985. 
Although  the  overall  condor  population 
increased  slightly  after  1982  as  a  resuh 
of  double  clutching,  the  wild  population 
continued  to  decline.  By  the  end  of 
1986,  all  but  two  California  condors 
were  captured  for  safe  keeping  and 
genetic  security  (U.S.  Fish  and  Wildlife 
Service  1995a). 

On  April  19, 1987,  the  last  wild 
condor  was  captured  and  taken  to  the 
San  Diego  Wild  Animal  Park  (SDWAP). 
Beginning  with  the  first  successful 
captive  breeding  of  California  condors 
in  1988,  the  total  population  has 
increased  annually  and  now  stands  at 
103  individuals,  including  90  in  the 
captive  flock  and  13  in  the  wild  (U.S. 
Fish  and  Wildlife  Service  1995a). 

Causes  of  the  California  condor 
population  decline  have  probably  been 
numerous  and  variable  through  time 
(U.S.  Fish  and  Wildlife  Service  1984). 
However,  despite  decades  of  research,  it 
is  not  known  with  certainty  which 
mortality  factors  have  been  dominant  in 
the  overall  decline  of  the  species. 
Relatively  few  dead  condors  have  been 
found,  and  definitive  conclusions  on  the 
causes  of  death  were  made  in  only  a 
small  portion  of  these  cases  (Miller  et  al. 
1965,  Wilbur  1978,  Snyder  and  Snyder 
1989).  Poisoning,  shooting,  egg  and 
specimen  collecting,  collisions  with 
man-made  structures,  and  loss  of  habitat 
have  contributed  to  the  decline  of  the 
species  (U.S.  Fish  and  Wildlife  Service 
1984). 

3.  Recovery  Efforts.  The  primary 
recovery  objective  as  stated  in  the 
California  Condor  Recovery  Plan  (Plan) 
(U.S.  Fish  and  Wildlife  Service  1995a), 
is  to  reclassify  the  condor  to  threatened 
status.  The  minimum  criterion  for 
reclassification  to  threatened  is  the 
maintenance  of  at  least  two  non-captive 
populations  and  one  captive  population. 
These  populations  must  (1)  each 
number  at  least  150  individuals,  (2) 
each  contain  at  least  15  breeding  pairs 
and  (3)  be  reproductively  self-sustaining 
and  have  a  positive  rate  of  population 
growth.  The  non-captive  populations 
also  must  (4)  be  spatially  disjunct  and 


non-interacting,  and  (5)  contain 
individuals  descended  from  each  of  the 
14  founders.  When  these  five  conditions 
are  met,  the  species  should  be 
reclassified  to  threatened  status. 

The  recovery  strategy  to  meet  this  goal 
is  focused  on  increasing  reproduction  in 
captivity  to  provide  condors  for  release, 
and  the  release  of  condors  to  the  wild. 
(U.S.  Fish  and  Wildlife  Service  1995a). 

a.  Captive  Breeding.  The  years  1983 
and  1984  were  critical  in  formation  of 
the  captive  California  condor  flock  at 
the  SDWAP  and  Los  Angeles  Zoo  (LAZ). 
In  1983,  two  chicks  and  four  eggs  were 
brought  in  from  the  wild.  The  chicks 
went  to  the  LAZ.  and  the  eggs  were 
hatched  successfully  at  the  San  Diego 
Zoo  (SDZ).  Three  of  the  chicks  were 
taken  to  the  SDWAP  and  one  to  the  LAZ 
to  be  reared.  In  1984,  one  chick  and 
eight  eggs  were  taken  from  the  wild.  The 
chick  went  to  the  LAZ  and  six  of  the 
eight  eggs  were  successfully  hatched  at 
SDZ.  Five  of  the  chicks  went  to  the  LAZ 
and  one  went  to  the  SDWAP  to  be 
reared.  In  1985,  two  eggs  were  taken 
from  the  wild  and  hatched  successfully, 
one  at  the  SDZ  and  the  other  at  the 
SDWAP.  Both  of  these  chicks  were 
taken  to  the  LAZ  to  be  reared.  In  1986, 
the  last  egg  was  brought  in  from  the 
wild  and  hatched  at  the  SDWAP,  where 
it  was  kept  for  rearing.  By  1986,  only 
one  pair  of  condors  existed  in  the  wild 
and  the  last  free-flying  condor  was 
captured  on  April  19, 1987,  bringing  the 
captive  population  to  27.  The  first 
successful  breeding  in  captivity 
occurred  in  1988,  when  a  chick  was 
produced  at  the  SDWAP  by  a  pair  of 
wild-caught  condors.  Four  more  chicks 
were  produced  in  1989.  The  number  of 
chicks  produced  by  captive  condors 
continues  to  increase  annually  and  the 
captive  population  has  grown  from  the 
original  27  in  1987  to  90  in  1995,  with 
13  additional  captive-reared  condors 
that  are  now  in  the  wild.  In  1993,  the 
captive  breeding  program  was  expanded 
to  include  a  facility  at  The  Peregrine 
Fund — s  World  Center  for  Birds  of  Prey 
(WCBP)  in  Boise,  Idaho  (U.S.  Fish  and 
Wildlife  Service  1995a). 

b.  Releases.  In  October  1986,  the 
California  Condor  Recovery  Team 
(Team)  recommended  that  criteria  be 
satisfied  before  a  release  of  captive-bred 
California  condors  could  take  place. 
These  included  having  three  actively 
breeding  pairs  of  condors,  three  chicks 
behaviorally  suitable  for  release,  and 
retaining  at  least  five  offspring  from 
each  breeding  pair  contributing  to  the 
release.  The  Team  added  a  provision  to 
the  third  criterion  to  retain  a  minimum 
of  seven  progeny  in  captivity  for 
founders  that  were  not  reproductively 
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active  (U.S.  Fish  and  Wildlife  Service 
1995a]. 

The  1991  breeding  season  produced 
two  condor  chicks  that  met  the  Team's 
criteria  for  release,  a  male  from  the 
SDWAP  and  a  female  from  the  LAZ. 
However,  attempting  to  apply  the 
Team's  third  criterion  to  the  1991  chicks 
also  revealed  that  it  would  not  be 
practical  in  the  future,  because  several 
founders  had  died  without  producing 
five  progeny.  The  Team,  therefore, 
recommended  choosing  genetically 
appropriate  chicks  for  future  releases 
based  on  pedigree  analyses  developed 
for  genetic  management  of  captive 
populations  (U.S.  Fish  and  Wildlife 
Service  19953). 

Prior  to  capture  of  the  last  wild 
California  condor  in  1987,  the  Team 
recognized  that  anticipated  future 
releases  of  captive-reared  condors 
would  pose  the  problem  of 
reintroducing  individuals  of  an  altricial 
bird  into  habitat  devoid  of  their  parents 
*    and  other  members  of  their  own  species. 
Thus,  the  Team  recommended  initiation 
of  an  experimental  release  of  Andean 
condors.  Research  objectives  for  the 
experimental  release  were  to  refine 
condor  release  and  recapture 
techniques;  test  the  criteria  being  used 
to  select  condor  release  sites;  develop 
written  protocols  for  releases, 
monitoring,  and  recapture  of  condors; 
field  test  rearing  protocols  being  used, 
or  proposed  for  use  to  produce  condors 
suitable  for  release;  evaluate 
radiotelemetry  packages;  supplemental 
feeding  strategies:  train  a  team  of 
biologists  for  releasing  condors;  and 
identify  potential  problems  peculiar  to 
the  California  environment.  The  Andean 
condor  experiment  began  in  August 
1988  and  concluded  in  December  1991. 
During  that  {)eriod  three  release  sites 
where  tested  and  a  total  of  13  female 
Andean  condors  were  released.  Only 
one  mortality  occurred  in  the  field  when 
an  Andean  condor  collided  with  a 
power  line  (U.S.  Fish  and  Wildlife 
Service  1995a). 

In  1991,  two  California  condor  chicks 
were  released  into  Sespe  Condor 
Sanctuary.  Los  Padres  National  Forest, 
Ventura  County  on  January  14. 1992. 
The  male  died  from  ingesting  ethylene 
glycol  in  October  of  the  same  year.  The 
next  release  of  California  condors 
occurred  on  December  1,  1992,  when  six 
more  captive-produced  California 
condors  chicks  were  released  at  the 
same  Sespe  Condor  Sanctuary  site. 
Socialization  with  the  remaining  female 
from  the  first  release  proceeded  well, 
and  the  "flock"  appeared  to  adjust  well 
to  the  wild  conditions.  However,  there 
was  continuing  concern  over  the 
tendency  of  the  birds  to  frequent  zones 


of  heavy  human  activity.  Indeed,  three 
of  these  birds  eventually  died  from 
collisions  with  power  lines  between  late 
May  and  October  1993  (U.S.  Fish  and 
Wildlife  Service  1995a). 

Because  of  the  tendency  for  the 
remaining  condors  to  be  attracted  to  the 
vicinity  of  human  activity  and  man- 
made  obstacles,  especially  power  lines, 
another  California  condor  release  site 
was  constructed  in  a  more  remote  area. 
Lion  Canyon,  in  the  Los  Padres  National 
Forest  near  the  boundary  of  the  San 
Rafael  Wilderness  Area  in  Santa  Barbara 
County.  Five  hatch  year  condors  were 
released  at  the  new  site  on  December  8, 
1993.  In  addition,  the  four  condors  that 
had  been  residing  in  the  Sespe  area 
were  moved  to  the  new  site.  They  were 
re-released  over  a  period  of  several 
weeks  in  hopes  that  this  approach 
would  reduce  the  probability  that  they 
would  return  to  the  Sespe  area. 
Nevertheless,  three  of  these  condors 
eventually  moved  back  to  the  Sespe  area 
in  March  1994,  where  they  resumed  the 
high  risk  practice  of  perching  on  power 
poles.  Because  of  general  concern  about 
the  tameness  of  these  birds  and  the 
possibility  that  their  undesirable 
behavior  would  be  mimicked  by 
younger  California  condors,  these 
condors  were  retrapped  on  March  29, 
1994  and  added  to  the  captive  breeding 
population.  On  )une  24,  one  of  the  1993 
California  condors  died  when  it  collided 
with  a  power  line.  A  second  condor  that 
was  in  the  company  of  this  condor  at 
the  time  of  its  death,  was  trapped  and 
returned  to  the  LAZ.  The  three 
remaining  wild  condors  continued  to 
frequent  areas  of  human  activity  and 
were  trapped  and  returned  to  the  zoo 
the  same  week  the  first  1995  release 
took  place  (U.S.  Fish  and  WiJdlife 
Service  1995a). 

As  a  result  of  the  deaths  due  to 
collisions  with  power  lines  and  the 
attraction  of  newly  released  young 
condors  to  humans  and  their  activities, 
the  14  young  California  condors 
scheduled  for  release  in  1995  were 
subjected  to  aversion  training  in  the  zoo 
environment.  An  electrified  mock 
f>ower  pole  and  natural  snag  perches 
were  constructed  in  a  large  flight  pen 
holding  the  release  candidates.  When 
the  young  condors  landed  on  the 
electrified  pole  they  were  given  a 
negative  experience  in  the  form  of  a 
mild  shock.  When  they  landed  on  the 
natural  snag  perches  they  received  no 
shock.  After  only  a  few  attempts  at 
landing  on  the  electrified  power  pole 
and  receiving  a  mild  shock,  they  all 
avoided  the  power  pole  and  used  the 
natural  perches  exclusively  (M.  Wallace, 
The  Los  Angeles  Zoo,  in  litt.  1995). 


This  group  of  California  condors  was 
also  subjected  to  a  series  of  human 
aversion  exercises.  Aversion  maneuvers 
were  staged  in  which  a  person  would 
appear  in  view  of  a  group  of  condors  at 
a  distance  of  approximately  100  meters 
(300  yds).  Once  it  was  determined  that 
the  condors  spotted  the  person,  they 
would  be  ambushed  and  captured  by  a 
hidden  group  of  biologists.  These 
condors  were  then  placed  in  sky 
kennels,  and  later  released  after 
nightfall  (M.  Wallace,  The  Los  Angeles 
Zoo,  in  litt.  1995).  The  goals  of  this 
exercise  were  to  condition  the  condors 
to  associate  this  negative  experience 
with  humans  and  increase  the  distance 
in  which  they  would  flush  in  future 
encounters  with  humans.  Six  of  these 
young  condors  were  released  to  the  wild 
on  February  8,  1995,  at  the  Lion  Canyon 
release  site.  To  date  none  of  these 
condors  have  attempted  to  land  on  a 
power  pole  and,  although  they  have 
roosted  near  campgrounds,  they  have 
not  approached  humans.  The  one 
exception  was  a  young  condor  of  this 
group  that  was  lured  into  a  campground 
by  campers  that  placed  food  and  water 
out  for  it.  This  condor  was  subsequently 
trapped  and  brought  into  the  zoo.  The 
remaining  five  continue  to  avoid  both 
power  poles  and  human  activities.  On 
August  29  the  remaining  eight 
California  condors  of  this  group  were 
released  at  the  Lion  Canyon  Site.  There 
are  now  13  condors  flying  free  in 
southern  California. 

4.  Proposed  Reintroduction  Sites.  To 
satisfy  the  objectives  of  the  Plan,  at  least 
one  subpopulation  of  non-captive 
California  condors  must  be  established 
in  an  area  disjunct  from  the 
subpopulation  already  being 
reestablished  in  the  recent  historical 
range  in  California.  Following  a  widely 
publicized  solicitation  for  suggestions 
for  suitable  condor  release  sites  outside 
of  California,  the  Team  recommended  in 
December  1991  that  California  condor 
releases  be  conducted  in  northern 
Arizona.  Because  this  area  once 
supported  California  condors,  still 
provides  a  high  level  of  remoteness, 
ridges  and  cliffs  for  soaring,  and  caves 
for  nesting,  the  probability  of  a 
successful  reintroduction  is  very  good. 
The  Service  endorsed  this 
recommendation  on  April  2,  1992.  In 
collaboration  with  the  Federal  initiative 
to  designate  a  release  site  in  Arizona, 
the  Arizona  Game  and  Fish  Department 
began  evaluating  a  possible  California 
condor  reintroduction  in  1989.  The 
Arizona  Game  and  Fish  Department 
determined  the  reestablishment  as 
appropriate  and  feasible  in  steps  1  and 
2  of  the  Department's  "Procedures  for 
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Nongame  Wildlife  and  Endangered 
Species  Re-establishment  Projects,"  a 
12-step  process  specifying  the  protocol 
for  a  nongame  reintroduction  to  take 
place  (U.S.  Fish  and  Wildlife  Service 
1995b). 

a.  Site  Selection  Process.  Potential 
release  sites  in  northern  Arizona  were 
evaluated  through  aerial 
reconnaissance,  site  visits,  and 
discussions  with  agency  personnel 
familiar  with  the  sites  being  evaluated. 
This  evaluation  process  resulted  in 
selection  of  four  potential  release  sites. 
As  required  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Service,  in  cooperation 
with  the  Arizona  Game  and  Fish 
Department  and  the  Bureau  of  Land 
Management  (BLM),  produced  an 
Environmental  Assessment  titled — 
'Release  of  California  Condors  at  the 


Vermilion  Cliffs,  1995,"  in  which  the 
potential  release  sites  were  thoroughly 
examined  and  objectively  evaluated. 
The  NEPA  process  resulted  in  selection 
of  a  preferred  release  site  at  the 
Vermilion  Cliffs  located  on  BLM  lands 
(U.S.  Fish  and  Wildlife  Service  1995b). 
The  suitability  of  the  Vermilion  Cliffs 
as  a  California  conddr  release  site  was 
further  evaluated  using  the  Service's 
"The  Condor  Release  Site  Evaluation 
System".  This  system  uses  25  working 
criteria  divided  into  three  priority 
classes — priority  1  includes  features 
critical  to  releasing  and  establishing 
condors  in  the  wild,  priority  2  includes 
features  that  are  necessary  but  not 
critical,  and  priority  3  includes  features 
that  would  add  or  detract  from 
suitability  but  are  not  critical.  The 
working  criteria  are  grouped  into 
working  factors  that  include:  site 


suitability,  logistics,  man-made  threats/ 
hazards,  and  suitability  of  adjacent 
lands  (for  population  expansion).  Each 
working  criterion  is  assigned  a 
quantitative  value  and  weighted 
according  to  assigned  priority  criteria. 
The  sum  from  the  three  priority  classes 
gives  the  total  value  for  a  site.  This 
rating  system  verified  the  Vermilion 
Cliffs  (the  preferred  alternative)  as  a 
suitable  release  site  (U.S.  Fish  and 
Wildlife  Service  1995b). 

b.  Vermilion  Cliffs  Release  Site.  The 
Vermilion  Cliffs  reintroduction  site  is 
on  the  southwestern  comer  of  the  Paria 
Plateau  approximately  100  meters  from 
the  edge  of  the  Vermilion  Cliffs, 
Coconino  County,  Arizona,  as  shown  on 
the  following  map: 
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The  Paria  Plateau  is  characterized  by 
relatively  flat,  undulating  topography 
dominated  by  pinyon-juniper/blue 
grama  [Pinus  edulis-funiperus 
osteosperma/Bouteloua  gracilis) 
communities  and  mixed  shrub 
communities  dominated  by  sagebrush 
(Artemesia  spp.)  on  sandy  upland  soils. 
To  the  south  and  east  of  the  Plateau  lies 
the  steep  precipice  of  the  Vermilion 
Cliffs,  rising  over  1,000  feet  from  the 
floor  of  House  Rock  Valley.  Uplifting 
and  differential  erosion  has  created 
complex  geologic  structures  and  a 
diverse  variety  of  habitats  in  a  small 
geographic  area.  The  cliffs  are  sharply 
dissected  by  canyons  and  arroyos  and 
the  lower  slopes  are  littered  with 
enormous  boulders.  Numerous  springs 
emerge  from  the  sides  of  the  cliffs  (U.S. 
Bureau  of  Land  Management  and 
Arizona  Game  and  Fish  Department 
1983). 

5.  Reintroduction  Protocol.  In  general, 
the  reintroduction  protocol  will  involve 
an  annual  release  of  captive-reared 
California  condors  until  recovery  goals, 
as  outlined  in  the  Plan,  are  achieved 
(U.S.  Fish  and  Wildlife  Service  1995b). 
These  reintroduction  protocols  were 
developed  and  tested  in  the  current 
southern  California  condor  release 
project. 

a.  Condor  Release.  The  reintroduction 
is  designed  to  release  a  cohort  of 
captive-reared  California  condors  once 
each  year,  beginning  in  early  1996 
(target  date).  Three  captive  breeding 
facilities  (LAZ,  SDWAi      ■  1  \\(  BP),  are 
producing  condors  for  roieasii  to  the 
wild.  The  size  of  each  release  cohort 
will  depend  on  the  number  of  hatch- 
year  condors  produced  during  the  late 
winter  to  early  spring  of  that  year,  but 
releases  will  Hkely  involve  up  to  10 
hatch-year  condors.  These  condors  will 
be  hatched  in  captivity  and  raised  by  a 
condor  look-alike  hand  puppet,  or  by 
their  parents,  until  they  are 
approximately  four  months  of  age.  They 
will  then  be  placed  together  in  a  single 
large  pen  so  they  will  form  social  bonds 
At  approximately  6  months  of  age  thev 
will  be  moved  to  a  large  flight  i>f  n  arid 
undergo  aversion  training  to  humans 
and  power  poles  for  one  to  two  months 
After  the  training  has  been  coitipietec! 
the  young  condors  will  be  transported 
by  helicopter  to  the  release  site  at 
Vermilion  Cliffs  (U.S.  Fish  ■md  \Vildi>tV 
Service  1995b). 

At  the  release  site  they  will  be  plai  t ci 
in  a  temporary  release  pen  and  wi '  i 
remain  there  for  an  acclimation  penna. 
of  approximately  one  to  two  weeks  This 
structure  will  be  approximately  ift  ft  bv 
8  ft  and  6  ft  high.  Netting  will  cover  th* 
front  of  the  pen,  allowine  the  voant! 
condors  to  view  and  be,  ;;ni 


accustomed  to  the  surrounding  area. 
The  release  pen  will  be  pre-fabricated, 
delivered  to  the  release  site  by 
helicopter,  and  removed  from  the  site 
after  the  young  condors  have  fledged 
(U.S.  Fish  and  Wildlife  Service  1995b). 

Meanwhile,  biologists  will  remain 
near  the  release  pen  24  hours  a  day 
observing  the  young  condor's  behavior 
and  guarding  against  predators  or  other 
disturbance.  After  the  initial  adjustment 
period  and  when  all  the  young  condors 
can  fly,  the  release  will  take  place.  Any 
release  candidate  showing  signs  of 
physical  or  behavioral  problems  will  not 
be  released.  Release  is  accomplished  by 
removing  the  net  at  the  front  of  the  pen 
allowing  the  birds  to  exit.  The  young 
condors  will  likely  remain  in  the 
immediate  area  of  the  pen  for  some  time 
before  beginning  exploratory  forays 
along  the  cliffs.  A  small  area  of 
approximately  10  acres  will  be 
temporarily  closed  to  recreational 
activity  to  protect  the  newly  released 
condors  and  will  remain  closed  until 
they  have  dispersed  from  the  release 
area  (U.S.  Fish  and  Wildlife  Service 
1995b). 

b.  Supplemental  Feeding.  Condors  are 
dependent  on  carrion  and  must  be  fed 
until  they  learn  to  locate  carcasses 
independently.  Newly  released  young 
condors  will  be  dependent  on  carrion 
provided  by  biologists,  making  it 
necessary  to  maintain  a  suj)plemental 
feeding  program.  However,  older 
condors  {sub-adults  and  adults),  should 
be  locatnit;  (  inasses  on  their  own  and 
hopeftjllv  would  not  be  dependent  on 
the  supplemental  feeding  program  for 
their  survival.  Supplemental  feeding 
should  reduce  the  likelihood  of  deaths 
of  young  condors  from  accidental 
poisoning  insofar  as  it  will  help  prevent 
them  from  feeding  on  contaminated 
carcasses.  The  diet  provided  to  the 
condors  will  consist  primarily  of 
livestock  carcasses  and  road  killed 
animals.  Field  biologists  will  deliver 
carcasses  to  the  condors  every  four  to 
five  days  by  carrying  carcasses  to  the 
•'dge  of  the  cliffs  at  night,  to  avoid 
detet  tion  by  the  condors.  A  network  of 
teedinR  stations  on  prominent  points 
with  high  visibility  will  be  identified  in 
the  general  area  of  the  release.  Carcasses 
.vill  be  placed  on  the  ground  or,  if 
predators  become  a  problem,  elevated 
off  the  ground  by  placing  them  atop 
natural  rock  outcrops  less  accessible  to 
ground  predators  (U.S.  Fish  and 
Wildlife  Senice  1995b). 

(    Monitoring.  All  California  condors 
released  to  the  wild  will  be  equipped 
with  two  radio  transmitters,  one  on  each 
patagium  or  r>iie  patagial  placement  and 
one  iTiountpn  on  the  tail.  In  addition, 
they  Will  v\ta.'  bold  colored  patagial 


markers  on  each  wing  with  code 
numbers  to  facilitate  visual 
identification.  The  movements  and 
behavior  of  each  condor  will  be 
monitored  for  at  least  the  first  two  to 
three  years  of  its  life.  Ground 
triangulation  will  be  the  primary  means 
of  radio  tracking.  Aerial  tracking  will  be 
used  to  find  lost  birds  or  when  more 
accurate  locations  are  desired. 
Telemetry  flights  will  be  coordinated 
with  the  appropriate  land  management 
agencies  (U.S.  Fish  and  Wildlife  Service 
1995b). 

Status  of  Reintroduced  Population 

In  accordance  with  section  lG(j)  of  the 
Act,  California  condors  reintroduced 
into  northern  Arizona  are  proposed  to 
be  designated  as  a  nonessential 
experimental  population.  The 
experimental  designation  means  the 
reintroduced  California  condors  will  be 
treated  as  a  threatened  population 
instead  of  an  endangered  population. 
Under  section  4(d)  of  the  Act,  this 
designation  enables  the  Service  to 
develop  special  regulations  for 
management  of  the  population  that  are 
less  restrictive  than  the  mandatory 
prohibitions  covering  endangered 
species.  Therefore,  the  experimental 
designation  allows  the  management 
flexibility  needed  to  ensure  that  this 
reintroduction  is  compatible  with 
current  or  planned  human  activities  in 
the  reintroduction  area  and  to  permit 
management  of  the  population  for 
recovery  purposes. 

Experimental  populations  can  be 
classified  as  either  "essential"  or 
"nonessential".  An  essential 
experimental  population  is  a  population 
whose  loss  would  be  likely  to 
appreciably  reduce  the  likelihood  of  the 
survival  of  the  species  in  the  wild  [50 
CFR  17.80  (Subpart  H-Experimental 
Populations)).  All  other  experimental 
populations  are  treated  as  nonessential, 
if  they  are  not  considered  essential  to 
the  continued  existence  of  the  species. 
"Nonessential"  experimental 
populations  are  treated  for  purposes  of 
section  7  of  the  Act  as  though  they  were 
only  proposed  for  listing  (except  on 
National  Wildlife  Refuge  and  National 
Park  System  lands  where  they  will  be 
treated  as  a  species  listed  as 
"threatened"  under  the  authority  of  the 
Act).  The  proposed  California  condor 
experimental  population  merits 
classiBcation  as  nonessential  because 
the  population  will  not  be  essential  to 
the  continued  existence  of  the  species. 

Currently,  the  principal  California 
condor  population  (90  individuals) 
exists  in  the  safe  environment  of  three 
captive  breeding  facilities  located  at  the 
SDWAP,  LAZ,  and  WCBP.  The  captive 
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breeding  facilities  are  not  included  in 
exhibits  and  are  under  24  hour 
surveillance  by  condor  keepers  or  video 
cameras.  Only  essential  program 
personnel  are  granted  access  to  the 
captive  population.  The  captive 
population  is  given  excellent  care  and  to 
date  there  have  been  no  deaths  of  adults 
or  sub-adults.  In  addition,  the 
geographic  separation  of  the  three 
breeding  facilities  protects  the  captive 
population  from  the  threat  of  extinction 
due  to  a  single  catastrophic  event. 

The  reproductive  rate  of  the  captive 
population  dramatically  exceeds  the 
mortality  rate  of  the  wild  population. 
All  condors  lost  in  the  reintroduction 
efforts  can  be  replaced  by  current  chick 
production,  while  the  captive 
population  continues  to  increase.  The 
extant  population  will  not  be  adversely 
effected  by  the  proposed  reintroduction 
since  it  is  hundreds  of  miles  away  (see 
below). 

By  mid-1987,  every  surviving 
individual  of  the  species  was  held  in 
captivity  following  agreement  that  the 
decline  of  the  wild  population  to  eight 
surviving  adults  had  demonstrated  that 
the  wild  population  was  destined  for 
extinction  (Geyer  et  al.  1993).  Genetic 
management,  which  includes  control  of 
all  matings,  has  preserved  the  genetic 
viability  of  the  extant  captive 
population.  No  California  condor 
hatched  in  captivity  is  considered  for 
release  to  the  wild  unless  its  founder 
line  is  well-represented  in  the  captive 
population.  All  release  candidates  are 
genetically  redundant  and  their  loss  will 
not  jeopardize  the  diversity  of  the 
existing  condor  gene  pool. 

The  proposed  reintroduction  project 
will  further  the  recovery  of  the  species 
by — establishing  a  second  wild 
population,  ensuring  the  existence  of  a 
wild  population  if  a  catastrophic  event 
eliminates  the  southern  California 
population,  enhancing  the  opportunity 
to  manage  the  genetic  diversity  of  the 
wild  population,  and  avoiding  the 
potential  risks  inherent  in  overcrowding 
the  captive  population. 

Location  of  Reintroduced  Population 

Under  section  10(j)(l)  of  the  Act,  an 
experimental  population  must  be 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  The  last  recorded  sighting 
of  a  California  condor  in  the  area  of  the 
proposed  experimental  release  occurred 
in  1924.  when  Edouard  Jacot  observed 
a  condor  feeding  on  a  carcass  with 
golden  eagles  near  the  town  of  Williams, 
Arizona  (Rea  1983).  The  last  known 
free-flying  California  condor  was 
captured  April  19. 1987.  in  southern 
California  and  placed  in  the  captive 


breeding  program.  To  date  there  have 
been  no  veriHed  sightings  of  California 
condors  in  the  wild  and  condor 
researchers  are  confident  that  there  are 
no  undocumented  wild  condors  in  the 
proposed  release  area  or  anywhere  else 
in  their  historic  range.  Since  January 
1992.  five  releases  of  young  California 
condors  have  taken  place  in  Ventura 
and  Santa  Barbara  counties,  California. 
Currently,  13  endangered  California 
condors  are  located  in  the  wild  back 
country  of  Santa  Barbara  County.  This 
non-captive  population  is  located 
approximately  720  kilometers  (km)  (450 
miles  (mi))  west  of  the  proposed  release 
site.  The  longest  flight  by  these  recently 
reintroduced  condors  has  been 
approximately  40  km  (25  mi),  with 
typical  daily  flights  from  8  km  (5  mi)  to 
16  km  (10  mi).  According  to  Meretsky 
and  Snyder  (1992)  the  foraging  flights 
by  breeding  California  condors  in  the 
1980's  were  h-om  70  km  (44  mi)  to  180 
km  (112  mi).  Based  on  this  information, 
the  Service  does  not  believe  there  will 
be  any  immigration/emigration  between 
the  existing  non-captive  and  the 
proposed  nonessential  experimental 
populations. 

The  release  site  for  reintroducing 
California  condors  into  northern 
Arizona  will  be  on  the  Vermilion  Cliffs, 
in  the  southwestern  comer  of  the  Paria 
Plateau.  However,  the  designated 
nonessential  experimental  population 
area  will  be  significantly  larger  and 
include  portions  of  three  states — 
Arizona,  Nevada,  and  Utah.  The 
southern  boundary  is  Interstate 
Highway  40  in  Arizona  from  its  junction 
with  Highway  191  west  across  Arizona 
to  Kingman:  the  western  boundary  starts 
at  Kingman,  goes  northwest  on  Highway 
93  to  Interstate  Highway  15,  continues 
northeasterly  on  Interstate  Highway  15 
in  Nevada,  to  Interstate  Highway  70  in 
Utah;  where  the  northern  boundary 
starts  and  goes  across  Utah  to  Highway 
191;  where  the  eastern  boundary  starts 
and  goes  south  through  Utah  until 
Highway  191  meets  Interstate  Highway 
40  in  Arizona  (Fig.  1). 

Management 

The  Vermilion  Cliffs  reintroduction 
project  will  be  undertaken  by  the 
Service  and  its  primary  cooperators  the 
Arizona  Came  and  Fish  Department  and 
the  BLM.  Other  cooperators  that  will 
provide  support  on  an  as-needed  basis 
include — Grand  Canyon  National  Park, 
Glen  Canyon  National  Recreation  Area, 
Kaibab  National  Forest,  the  Hualapai 
Tribe,  the  Navajo  Nation.  LAZ. 
Zoological  Society  of  San  Diego  (the 
Zoological  Society  includes  the  SDWAP 
and  SDZ).  The  Phoenix  Zoo  and  The 
Peregrine  Fund.  All  cooperators  will 


participate  in  this  recovery  project 
under  the  general  guidance  of  a 
Memorandum  of  Understanding  written 
to  promote  recovery  of  the  California 
condor.  Reintroduction  procedures  were 
explained  above  under  "Background,  5. 
Reintroduction  Protocols." 

The  reintroduction  site  is  surrounded 
by  remote  Federal  or  Indian  Reservation 
lands  with  only  a  few  small  private 
inholdings.  The  current  general 
management  scheme  for  these  lands  will 
not  affect  the  establishment  of  a 
nonessential  experimental  population  in 
this  area.  Furthermore,  the  designation 
of  nonessential  experimental  will 
encourage  local  cooperation  as  a  result 
of  the  management  flexibility  allowed 
under  this  designation.  The  Service 
considers  the  nonessential  experimental 
population  designation  and  associated 
reintroduction  plan  necessary  to  receive 
cooperation  of  the  affected  landowners, 
agencies,  and  recreational  interests  in 
the  area. 

A  designation  of  nonessential 
experimental  prohibits  the  application 
of  section  7(a)(2)  of  the  Act  except  on 
NWR  and  NPS  lands.  This  will  ensure 
that  current  land  uses  and  activities 
(such  as.  but  not  limited  to,  forest 
management,  agriculture,  mining, 
livestock  grazing,  sport  hunting  and 
fishing,  and  non-consumptive  outdoor 
recreational  activities)  will  not  be 
restricted. 

The  progress  of  the  reintroduction 
project  will  receive  an  informal  review 
on  an  annual  basis  by  the  primary 
cooperators  and  a  formal  evaluation  by 
all  cooperators  within  the  first  five  years 
after  the  first  release  to  evaluate  the 
reintroduction  project  and  determine 
future  management  needs.  Once 
recovery  goals  are  met  for  downlisting 
the  species,  a  rule  will  be  proposed  to 
address  the  downlisting.  The  5-year 
evaluation  vtrill  not  include  a 
reevaluation  of  the  "nonessential 
experimental"  designation  for  this 
population.  The  Service  does  not 
foresee  any  likely  situation  which 
would  call  for  altering  the  nonessential 
experimental  status  of  this  population. 

Public  Comments  Solicited 

The  Service  intends  that  any  action 
resulting  from  this  proposed  rulemaking 
to  determine  the  northern  Arizona 
California  condor  population  as  a 
nonessential  experimental  population 
be  as  effective  as  possible.  The  Service 
therefore  solicits  comments  or 
recommendations  concerning  any 
aspect  of  this  proposed  rule  (see 
ADDRESSES  section)  from  Federal,  State, 
public,  and  local  government  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  party.  Comments 
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should  be  as  specific  as  possible.  Final 
promulgation  of  a  rule  to  implement 
this  proposed  action  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service.  Such  communications  may  lead 
to  a  final  rule  that  differs  from  this 
proposal. 

Section  4(b)(5)(e)  of  the  Act  requires 
that  a  public  hearing  be  held,  if 
requested,  within  45  days  of  a  proposed 
rule.  The  Service  has  scheduled  two 
public  hearings  on  this  proposal  due  to 
the  anticipated  number  of  requests  for 
such  hearings.  The  first  public  hearing 
will  be  held  at  the  Main  Auditorium, 
Flagstaff  High  School,  400  West  Elm 
Street.  Flagstaff,  Arizona,  on  Tuesday, 
January  23.  1996.  from  6:00  to  8:00  pm 
and  the  second  at  the  Kanab  High 
School  Auditorium.  59  East  Red 
Shadow  Lane,  Kanab,  Utah,  on 
Thursday.  January  25.  1996.  from  6:00 
to  8:00  pm.  Anyone  expecting  to  make 
an  oral  presentation  at  these  hearings  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  the  hearing  officer 
prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  these 
hearings  or  mailed  to  the  Service. 

National  Environmental  Policy  Act 

A  final  environmental  assessment  as 
defined  under  authority  of  the  NEPA. 
has  been  prepared  and  is  available  to 
the  public  at  the  Service  office 
identified  in  the  ADDRESSES  section. 
This  assessment  formed  the  basis  for  the 
decision  that  the  proposed  California 
condor  reintroduction  is  not  a  major 
Federal  action  which  would 
significantly  affect  the  quahty  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  NEPA. 

Migratory  Bird  Treaty  Act 

The  proposed  rule  will  not  affect 
protection  provided  to  the  California 
condor  by  the  Migratory  Bird  Treaty  Act 
(MBTA).  The  take  of  all  migratory  birds, 
including  the  California  condor,  is 
governed  by  the  MBTA.  The  MBTA 
regulates  the  taking  of  migratory  birds 
for  educational,  scientific,  and 
recreational  purposes. 

Required  Determinations 

This  proposed  rule  was  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
The  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulator)' 
Flexibility  Act  (5  U.S.C.  601  etseq.]. 


Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  record- 
keeping requirements  are  imposed  on 
small  entities  by  this  action  and  the  rule 
contains  no  record-keeping 
requirements,  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  350  et  seq.).  This  rule  does  not 
require  a  Federalism  a.ssessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federalism 
effects  as  described  in  the  order. 
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List  of  Subjects  m  50  CFR  Fart  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  Chapter  I,  Title  50  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C.  2.  In  Section  17.11(h),  the  table  entry       §17.11     EnCangereu  anu  un.sdiened 

1531-1544;  16  U.S.C  4201-I245;  Pub.  L.  99-     "Condor.  California"  under  BIRDS  is  wlWIIte. 

625. 100  Stat.  3500,  unless  otherwise  noted.       revised  to  read  as  follows-  •        •        •        •        * 

(h)*  •  • 
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into  the  reintroduction  area  as  soon  as        problems  make  it  necessary  to  keep  them  in  captivity  for  an  extended  period 

possible,  unless  physical  or  behavioral  of  time,  or  permanently. 


BtLUNG  CODE  4310-6S-P 


Condor.  Caifor-      Gymnogyps 
nia.  caMomianus. 


Do... 


do 


U.S.A.  (AZ.  CA.  OR) 
Mexico  (Baja  Cali- 
fornia). 


U.S.A  only,  except 
wt)ere  listed  as  an 
experimental  pop- 
ulation below, 
do U.S.A.  (speafic  por- 
tions of  Utah,  ^4e- 
vada,  and  Ari- 
zona). 


XN 


17.95(b) 


MA 


NA  17.840) 


3.  Section  17.84  is' amended  by 
adding  paragraph  (j)  to  read  as  follows: 

f  17.84    SpacM  rules— vertebrates. 

*         •         ft         *         • 

(j)  California  condor  (Gymnogyps 
califomianus). 

(1)  The  California  condor  (Gymnogyps 
califomianus)  f>opulation  identified  in 
paragraph  [j)(8)  ofthis  section  is  a 
nonessential  experimental  population. 

(2)  No  person  may  take  this  species  in 
the  wild  in  the  experimental  population 
area  except  when  such  take  is 
accidental,  unavoidable,  and  not  the 
purpose  of  the  carrying  out  of  an 
otherwise  lawful  activity,  or  as  provided 
in  paragraphs  (j}(3),  (4).  and  (9)  ofthis 
section. 

(3)  Any  person  with  a  valid  permit 
issued  by  the  Service  under  §  17.32  may 
take  California  condors  in  the  wild  in 
the  experimental  population  area. 

(4)  Any  employee  or  agent  of  the 
Service,  Bureau  of  Land  Management  or 
appropriate  State  wildlife  agency,  who 
is  designated  for  such  purposes,  when 
acting  in  the  course  of  official  duties, 
may  take  a  California  condor  from  the 
wild  in  the  experimental  population 
area  and  vicinity  if  such  action  is 
necessary: 

(i)  For  scientiBc  purposes; 

(ii)  To  relocate  California  condors 
within  the  experimental  population  area 
to  improve  condor  survival  and 
recovery  prospects,  or  to  address 
conflicts  with  ongoing  activities  or 
private  landowners; 

(iii)  To  relocate  California  condors 
that  have  moved  outside  the 
experimental  population  area,  when 
removal  is  necessary  to  protect  the 
condor,  or  is  requested  by  an  affected 
landowner  or  land  manager, 


(iv)  To  relocate  California  condors 
from  the  experimental  population  area 
into  other  condor  reintroduction  areas 
or  captivity; 

(v)  To  aid  a  sick,  injured,  or  orphaned 
California  condor. 

(vi)  To  salvage  a  dead  specimen  that 
may  be  useful  for  scientific  study;  or 

(vii)  To  dispose  of  a  dead  specimen. 

(5)  Any  taking  pursuant  to  paragraphs 
(j)(2),  (j)(4)(v),  (j)(4)(vi),  and  (j)(4)(vii).  of 
this  section  must  be  reported 
immediately  to  the  State  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Arizona  State 
Office.  Phoenix,  2321  W.  Royal  Palm 
Road,  Suite  103,  Arizona  (telephone 
602/640-2720)  who  will  determine  the 
disposition  of  any  live  or  dead 
specimens. 

(6)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
California  condor  or  part  thereof  from 
the  experimental  population  taken  in 
violation  of  this  paragraph  (j)  or  in 
violation  of  applicable  State  laws  or 
regulations  or  the  Endangered  Species 
Act. 

(7)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (j)(2)  and 
(j)(6)  of  this  section. 

(8)(i)  The  designated  experimental 
population  area  of  the  California  condor 
includes  portions  of  three  states — 
Arizona,  Nevada,  and  Utah.  The 
southern  boundary  is  Interstate 
Highway  40  in  Arizona  bom  its  junction 
with  Highway  191  west  across  Ajizona 
to  Kingman;  the  western  boundary  starts 
at  Kingman,  goes  northwest  on  Highway 
93  to  Interstate  Highway  15,  continues 
northeasterly  on  Interstate  Highway  15 


in  Nevada,  to  Interstate  Highway  70  in 
Utah;  where  the  northern  boundary 
starts  and  goes  across  Utah  to  Highway 
191;  where  the  eastern  boundary  starts 
and  goes  south  through  Utah  until 
Highway  191  meets  Interstate  Highway 
40  in  Arizona  (See  map  at  end  of  this 
paragraph  (j).).  All  California  condors 
found  in  the  wild  within  these 
boundaries  will  comprise  the 
experimental  population. 

(ii)  All  California  condors  released 
into  the  experimental  population  area 
will  be  marked  and  visually  identifiable. 
All  offspring  will  also  be  marked  before 
fledging.  Any  condors  found  outside  of 
the  experimental  population  area  will 
be  identifiable  by  colored  and  coded 
patagial  wing  markers.  In  the  event  that 
a  condor  moves  outside  the 
experimental  population  area,  three     ' 
options  will  be  considered — leave  the 
condor  imdisturbed  and  monitor  it 
closely,  capture  the  condor  and  return  it 
to  the  reintroduction  area,  or  place  it  in 
a  captive  breeding  facility.  The  fate  of 
condors  that  move  outside  the 
experimental  population  area  will  be 
decided  on  a  case  by  ca.se  basis. 

(9)  The  experimental  population  will 
be  monitored  continually  for  the  Ufe  of 
the  reintroduction  project.  All  California 
condors  will  be  given  physical 
examinations  before  being  released.  If 
there  is  any  evidence  that  the  condor  is 
in  poor  health  or  diseased,  it  will  not  be 
released  to  the  wild.  Any  condor  that 
displays  signs  of  illness,  is  injured,  or 
otherwise  needs  special  care  may  be 
captured  by  authorized  personnel  of  the 
Service,  Bureau  of  Land  Management  or 
appropriate  State  wildlife  agency  or 
their  agents,  and  given  the  appropriate 
care.  These  condors  will  be  re-released 
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Dated:  December  20,  1995. 
George  T.  Frampton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  95-31450  Filed  12-29-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  deasions  arxl 
rulings,  delegations  of  authonty,  filmg  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  In  this 
section. 


f  p  1  ^    MENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Collection  Requirements  Submitted  for 
Public  Comment  and 
P?eccmrnpndations:  Information 

Z!('sr     ,'ouse  Survey 

A  j£N   r:  Food  and  Consumer  Service, 
USDA. 

action:  Notice. 

SUMMARY;  In  accordance  with  the 
Paperworlt  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  Office  of  Management  and 
Budget  (OMB)  review  of  the  Information 
Clearinghouse  Survey^ 

DATES:  Comments  on  this  notice  must  be 
received  by  March  4,  1996. 

ADDRESSES/INFORMATION  CONTACT: 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Send  comments  to:  Graydon  }.  Forrer, 
Acting  Director,  Office  of  Consumer 
Affairs,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive.  Room  813-B, 
Alexandria.  VA  22302. 

For  further  information,  contact  Mr. 
Forrer  at  (703)  305-2281. 


SUPPLEMENTARY  INFORMATION: 

Title:  Information  Clearinghouse 
Survey. 

OAfB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  Healthy  Meals  for 
Healthy  Americans  Act  of  1994 
mandated  that  FCS  enter  into  a  contract 
with  a  nongovernmental  organization  to 
establish  and  maintain  an  information 
clearinghouse  for  groups- that  assist  low- 
income  individuals  or  communities 
regarding  nutrition  or  other  assistance. 
FCS  awarded  the  4-year  contract  to 
World  Hunger  Year  (WHY)  on 
September  29,  1995. 

'The  clearinghouse  will  include  a 
database  of  nongovernmental,  grassroots 
programs  that  work  in  the  areas  of 
hunger  and  nutrition,  as  well  as  a 
mailing  list  of  relevant  local 
governmental  agencies.  Clearinghouse 
staff  will  begin  to  establish  the  database 
by  reviewing  relevant  programs  of 
organizations  contained  in  several 
existing  mailing  lists.  Updated  program 
and  mailing  information  about 
organizations  culled  from  these  lists 
will  be  collected  and  entered  into  the 
database  through  a  series  of 
electronically-processed  survey 
questionnaires  sent  through  the  mail. 
Returned  surveys  will  be  scanned  and 
data  entered  into  the  database. 
Clearinghouse  staff  will  follow  up  by 
phone  or  fax  to  ensure  the  highest 
possible  return  rate  on  the 
questionnaires.  Based  on  prior 
experience,  clearinghouse  staff 
anticipate  that  the  return  rate  on 
questionnaires  will  be  approximately  65 
percent. 

In  order  to  effectively  maintain  the 
database,  questionnaires  will  be  sent  to 
all  organizations  included  in  the 
database  once  each  year  (years  2  and  3 
of  the  contract),  in  order  to  obtain 
updated  information. 

Each  survey  will  be  administered  to 
each  respondent  only  once  each  year. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  for  the 
survey  (the  survey  includes  one  2-page 
instrument). 

Respondents:  The  respondents  are 
nongovernmental  organizations  that 
have  grassroots  food  and  nutrition 
programs. 


Estimated  Number  of  Respondents: 
For  the  first  year  of  the  contract,  19,500 
respondents  are  estimated;  for  the 
second  year,  9,750  respondents;  and  for 
the  third  year,  6,500  respondents. 

Estimated  Number  of  Responses  per 
Respondent:  One  response  in  each  of 
the  3  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  For  the  first  year  of  the 
contract,  1,625  hours;  for  the  second 
year,  813  hours;  and  for  the  third  year. 
542  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Martha  Newton, 
U.S.  Department  of  Agriculture,  Food 
and  Consumer  Service,  3101  Park 
Center  Drive,  Room  813-B,  Alexandria, 
VA  22302. 

Dated:  December  19, 1995. 
William  E.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
|FR  Doc.  95-31538  Filed  12-29-95:  8:45  am] 
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assassination  nfcoros  j^fvifw 
boar: 

Notice  of  Formal  Deiermmations 

AGENCY:  Assassination  Records  Review 
Board. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  December  12  and  13, 
1995,  and  made  forma  determinations 
on  the  release  of  records  under  the 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992  (JFK  Act)  by  issuing  this  notice, 
the  Review  Board  complies  with  the 
section  of  the  JFK  Act  that  requires  that 
Review  Board  to  publish  the  results  of 
its  decisions  on  a  document-by- 
document  basis  in  the  Federal  Register 
within  14  days  of  the  date  of  the 
decision. 

FOR  FURTHER  INFORMATION  CONTACT: 
T.  Jeremy  Gunn,  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor.  600  E  Street.  NW.. 
Washington,  DC  20530  (202)  724-0088. 
fax  (202)  724-0457. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  §  2107.9(c)(4)(A)  (1992). 
On  December  12  and  13, 1995,  the 
Review  Board  made  formal 


determinations  on  records  it  reviewed 
under  the  JFK  Act.  These 
determinations  are  listed  below.  The 
assassination  records  are  identified  by 
the  record  identification  number 
assigned  in  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives.  For  each  document, 
the  number  of  releases  of  previously 
redacted  information  is  noted  as  well  as 
the  number  of  sustained  postp>onements. 

Two  further  points  of  explanation  are 
in  order: 


(1 )  Three  o"  the  records  listed  below 
(124-10058-10009.  124-10239-10385, 
and  124-10275-10359)  were  the 
subjects  of  a  prior  notice  of 
determinations  (published  at  60  FR 
62066).  Since  that  notice,  the  Review 
Board  decided  to  reconsider  its 
determinations  on  these  records.  Upon 
reconsideration,  the  Review  Board 
decided  at  the  December  12-13, 1995 
meeting  to  sustain  one  additional 
redaction  line  ach  record,  but  to 
postpone  the  opening  of  the  records  in 
full  for  five  years,  rather  than  until  the 
year  2017,  as  originally  determined. 

Rev:cv\  Board  Determinations 


(2)  Copies  of  two  of  the  assassination 
records  listed  below,  180-10097-10495 
and  180-10087-10362,  are  aheady 
available  to  the  public  in  imredacted 
form  as  part  of  the  House  Select 
Committee  on  Assassinations  (HSCA) 
materials  at  the  JFK  Collection 
maintained  by  the  National  Archives  at 
College  Park,  Maryland.  The  Review 
Board  nevertheless  took  action  with 
respect  to  these  assassination  records 
because  the  United  State  Secret  Service 
wished  to  redact  some  of  the 
information  contained  therein. 


Record  No. 


arrb 

releases 


_L 


Sustained 

postpone- 
ments 


Status  of  document 


FBI  Documents 


1 24-10001-10059 
124-10018-10363 
124-10018-10373 
124-10020-10093 
124-10027-10001 
124-10027-10024 
124-10027-10030 
124-10027-10065 
124-10027-10235 
124-10035-10022 
124-10036-10155 
124-10058-10009 
124-10058-10023 
124-10058-10024 
124-10058-10042 
124-10058-10043 
124-10058-10044 
124-10058-10056 
124-10062-10385 
124-10063-10432 
124-10073-10337 
124-10079-10230 
124-10101-10017 
124-10143-10359 
124-10145-10105 
124-10169-10080 
124-10169-10165 
124-10175-10414 
124-10176-10376 
124-10179-10180 
124-10182-10051 
124-10227-10320 
124-10229-10085 
124-10230-10093 
124-10230-10098 
124-10230-10117 
124-10234-10000 
124-10239-10385 
124-10244-10426 
124-10262-10087 
124-10263-10223 
124-10264-10324 
124-10264-10333 
124-10265-10120 
124-10272-10262 
124-10272-10288 
124-10275-10359 


11 
3 
1 
0 
2 
0 

11 
1 
5 
1 
0 
0 

11 
7 
7 
4 
5 
0 
1 
2 
0 

20 
6 
1 
3 
1 
0 

18 
1 

11 
5 
0 
1 
5 
4 
5 
1 
0 
5 
0 
0 

18 
3 
0 
3 
1 
0 


6 
0 
0 
12 
0 
2 
0 
2 
0 
0 
1 
3 
4 
0 
0 
0 
0 

1 

2 

0 

1 

13 
0 
0 
0 
0 
1 
4 
0 
0 
0 
1 
2 
0 
0 
0 
2 
3 
0 
1 
1 
4 
0 
1 
0 
0 
3 


Postponed  in  Part 


Open  In  Fui 
Open  in  Fu 
Postponed 
Open  in  Ful 
Postponed 
Open  in  Ful 
Postponed 
Open  in  Ful 
Open  in  Ful 
Postponed 
Postjxined 
Postponed 
Open  in  Fu 
Open  in  Fu 
Open  in  Ful 
Open  in  Ful 
Postponed 
Postponed 
Open  in  Fu 
Postponed 
Postjxjned 
Open  in  Ful 
Open  in  Ful 
Open  in  Ful 
Open  in  Ful 
Postponed 
Postponed 
Open  in  Ful 
Open  in  Ful 
Open  in  Ful 
Postponed 
Postponed 
Open  in  Ful 
Open  in  Ful 
Open  in  Ful 
Postponed 
Postponed 
Open  in  Ful 
Postponed 
Postponed 
Postponed 
Open  in  Fidl 
Postponed 
Open  in  Full 
Open  in  Ful 
Postponed 


in  Part 


in  Part 

I 


n  Part 
in  Part 
n  Part 


I 

I 

in  Part 
n  Part 
I 


nPart 
I 


n  Part 
in  Part 

I 

I , 

I 

I 


in  Part 
in  Part 

I 

I 

I 


in  Part 
n  Part 

I 

I 

I 


n  Part 
n  Part 


in  Part 
in  Part 
in  Part 


n  Part 


I 

n  Part 


Action  date 


12/2005 

n/a 

rVa 

10/2017 

n/a 

12AJ005 

n/a 

12/2000 

rVa 

n/a 

12/2005 

12/2000 

12/2005 

n/a 

n/a 

n/a 

n/a 

12/2005 

12/2005 

n/a 

12/2005 

12/2005 

n/a 

n/a 

n/a 

n/a 

12/2005 

12/2005 

n/a 

n/a 

n/a 

12/2005 

12/2005 

n/a 

n/a 

n/a 

12/2005 

12/2000 

n/a 

12/2005 

12/2005 

12/2005 

n/a 

12/2005 

n/a 

n/a 

122000 
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Review  Board  Determinations— Continued 


Record  No. 


ARRB 
releases 


Sustained 

postpor>e- 

ments 


Status  of  document 


CIA  Documents 


104-1000-1 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10015- 

104-10016- 

104-10016- 

104-10016- 

104-10016- 

104-10017 

104-10017- 

104-10017- 

104-10017- 

104-10017- 

104-10017- 

104-10017- 

104-10017- 

104-10017- 

104-10017- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 

104-10018- 


0257  .... 
10001  .. 
10003  .. 

10036  .. 
10043  .. 
10090  .. 

10096  .. 

10097  .. 
10121  .. 
10138  .. 
10143  .. 
10149  .. 
10151  .. 
10155  .. 

10237  .. 

10238  .. 
10365  .. 
10390  ... 
10401  ... 
10404  ... 
10414  ... 

10421  ... 

10422  ... 

10423  ... 

10424  ... 
10006  ... 
10013  ... 
10023  ... 

10033  ... 
10017  ... 

10034  ... 

10037  ... 

10041  ... 

10042  ... 
10045  ... 

10051  ... 
10061  ... 
10069  ... 
10074  ... 
10003  ... 
10008  ... 
10012  ... 

10034  ... 

10035  ... 

10036  ... 

10037  ... 

10052  ... 

10059  ... 

10060  •■• 
10063  ... 
10071  ... 
10073  ... 
10087  ... 
10090  ... 
10093  ... 
10106  ... 
10108  ... 


180-10070-10282 
180-10076-10061 
180-10076-10062 
180-10076-10102 
180-10076-10123 
180-10076-10124 
18D-1007&-10155 


1 

3 

3 

6 

9 

16 

9 

6 

5 

7 

2 

18 

7 

5 

8 

8 

12 

8 

4 

3 

14 

5 

5 

8 

4 

14 

2 

8 

2 

8 

6 

1 

20 

13 

7 

4 

4 

4 

13 

9 

11 

12 

17 

9 

2 

2 

16 

7 

8 

31 

13 

10 

3 

5 

4 

4 

7 


2 
0 
1 
0 
0 
7 
4 
1 
11 
0 
0 
6 
0 
0 
0 
2 
5 
4 
2 
1 
6 
3 
3 
5 
2 
0 
0 
0 
0 
6 
1 
0 
9 
6 
1 
1 
0 
0 
0 
0 
0 
0 
6 
3 
0 
0 
2 
2 
2 
0 
3 
1 
4 
2 
4 
0 
3 


Postponed  in  Part 

Open  in  Full , 

Postponed  in  Ptirt 

Open  in  Full _. 

Open  in  Full 

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 

Open  in  Full 

Open  in  Full 

Postponed  in  Part 

Open  in  Full 

Open  in  Full 

Open  in  Full 

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postpor>ed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postjxjned  in  Part 
Postponed  in  Part 
Postponed  in  Part 

Open  in  Full 

Open  in  Full 

OJsen  in  Full 

Open  in  Full 

Postponed  in  Part 
Postfwned  in  Part 

Open  in  Full 

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  P«u1  , 

Open  in  Full 

Open  tn  Full , 

OJien  in  Full 

Open  in  Full 

Open  in  Full 

Open  in  Full 

Postponed  in  Part  . 
Postponed  in  Part  , 

Open  in  Full 

OJjen  in  Full 

Postponed  in  Part  . 
Postponed  in  Part  . 
Postponed  in  Part  . 

Open  in  Full 

Postponed  m  Part  . 
Postponed  in  Part  . 
Postponed  in  Part  . 
Postponed  in  Part  . 
Postponed  in  Part  . 

Open  in  Full 

Postponed  in  Part  . 


HSCA  Documents 


1 
5 

1 

10 
1 
9 
1 


Open 
OJsen 
Open 
Open 
Open 
OJjen 
Open 


in  Full 
in  Full 
in  Full 
n  Full 
in  Full 
in  Full 
in  Full  . 


Action  date 


10/2017 
n/a 
12/2005 
n/a 
rVa 
12/2005 
12/2005 
12/2006 
12/2005 
n/a 
n/a 
12/2005 
n/a 
n/a 
n/a 
12/2005 
12/2005 
03/1996 
12/2005 
12/2005 
12/2005 
12/2005 
03/1996 
12/2005 
12/2005 
n/a 
n/a 
n/a 
n/a 
03/1996 
12/2005 
n/a 
12/2005 
01/1996 
12/2005 
12/2005 
rVa 
n/a 
n/a 
n/a 
n/a 
n/a 
12/2005 
12/2005 
n/a 
n/a 
12/2005 
03/1996 
12/2005 
n/a 
12/2005 
03/1996 
12/2005 
12/2005 
03/1996 
n/a 
03/1996 


n/a 
n/a 
n/a 
n/a 
rVa 
n/a 
n/a 


Re  .  E/v  Be  A! 


ERMiNATiONS — Continued 


Record  No. 


180-10087-10362 
180-10093-10496 
180-10097-10328 
180-10097-10495 
180-10117-10086 
180-10117-10173 
180-10117-10174 
180-10117-10175 
180-10117-10176 
180-10117-10179 
180-10117-10181 
180-10117-10184 
180-10117-10185 
180-10117-10186 
180-10117-10189 
180-10117-10190 


Additional  Releases 

After  consultations  with  appropriate 
Federal  agencies,  the  Review  Board 
determined  that  the  following  records 
from  the  House  Select  Committee  on 
Assassinations  may  now  be  opened  in 
full: 
180-10131-10320:  07/27/78  deposition 

of  James  C.  Michael,  21  pgs.; 
180-10131-10323:  05/30/78  deposition 

of  Yuri  Nosenkp.  40  pgs.; 
180-10110-10007:  06/19/78  deposition 

of  Yuri  Nosenko,  99  pgs.; 
180-10131-10342:  01/03/78  deposition 

of  E.  Howard  Hunt,  87  pgs.; 
180-10131-10343:  08/17/78  deposition 

of  J.  Lee  Rankin,  34  pgs.; 
180-10081-10347:  A  6-page  portion  of 
this  140-page  file  constitutes 
previously  referred  pages  of  a  02/26/ 
78  communication  from  Dr.  Pierre 
Finck  to  the  HSCA. 
In  addition,  after  consultations  with 
ARRB  staff,  the  FBI  has  agreed  to  open 
in  full  the  following  assassination 
records,  which  previously  contained 
postponements: 

124-10001-10243,  124-10001-10247, 
124-10002-10432.  124-10002-10434, 
124-10003-10065.  124-10003-10425, 
124-10003-10437.  124-10003-10463, 
124-10005-10132,  124-10005-10189. 
124-10005-10387, 124-10006-10321, 
124-10007-10203, 124-10009-10054, 
124-10009-10380,  124-10017-10247, 
124-10018-10353, 124-10018-10355, 
. 124-10018-10357,  124-10018-10364, 
124-10018-10474,  124-10018-10475, 
124-10018-10476,  124-10018-10477, 
124-10018-10478,  124-10018-10488, 
124-10018-10492. 124-10020-10120, 
124-10020-10129,  124-10020-10157,- 
124-10023-10212,  124-10023-10243, 
124-10023-10268, 124-10024-10440, 
124-10026-10348, 124-10027-10004, 
124-10027-10007, 124-10027-10009, 


ARRB 
releases 


Sustained 
postpone- 
ments 


Status  of  document 


Open 
Open 
Open 
Open 
Open 
Open 
Open 
Open 
Open 
Open 
ojjen 
Open 
Open 
Open 
Open 
Open 


n  Full  . 
nFull  . 
n  Full  . 
n  Full  . 
n  Full  . 
n  Full  . 
n  Full  . 
n  Full  . 
n  Full  . 
n  Full  . 
n  Full  , 
nFull  , 
n  Full 
n  Full 
nFull 
nFull 


124-10027-10014, 

124-10027-10020. 

124-10027-10031, 

124-10027-10070, 

124-10027-10074, 

124-10027-10080, 

124-10027-10107, 

124-10027-10113, 

124-10027-10115, 

124-10027-10130, 

124-10027-10152, 

124-10027-10154. 

124-10027-10156. 

124-10027-10158, 

124-10027-10160, 

124-10027-10168, 

124-10027-10170, 

124-10027-10172. 

124-10027-10174, 

124-10027-10191, 

124-10029-10253, 

124-10030-10278. 

124-10035-10051, 

124-10035-10058, 

124-10035-10091, 

124-10035-10126, 

124-10035-10131. 

124-10035-10156. 

124-10038-10106, 

124-10045-10034, 

124-10045-10464, 

124-10047-10284, 

124-10049-10136. 

124-10054-10018. 

124-10057-10229, 

124-10057-10479, 

124-10058-10019, 

124-10058-10027, 

124-10058-10029. 

124-10058-10033, 

124-10058-10041, 

124-10058-10067, 

124-10058-10444, 

124-10063-10224, 

124-10063-10474. 

124-10068-10132. 


124-10027-10019, 

124-10027-10027. 

124-10027-10038. 

124-10027-10071. 

124-10027-10076. 

124-10027-10106. 

124-10027-10108, 

124-10027-10114. 

124-10027-10129, 

124-10027-10148. 

124-10027-10153, 

124-10027-10155. 

124-10027-10157. 

124-10027-10159. 

124-10027-10162. 

124-10027-10169, 

124-10027-10171. 

124-10027-10173, 

124-10027-10175, 

124-10027-10376. 

124-10029-10480. 

124-10034-10465. 

124-10035-10053, 

124-10035-10059. 

124-10035-10118. 

124-10035-10129, 

124-10035-10143, 

124-10035-10426, 

124-10044-10003, 

124-10045-10407, 

124-10045-10472, 

124-10049-10041. 

124-10054-10017. 

124-10057-10227, 

124-10057-10230, 

124-10058-10003, 

124-10058-10026, 

124-10058-10028, 

124-10058-10032, 

124-10058-10038, 

124-10058-10054, 

124-10058-10301, 

124-10063-10020, 

124-10063-10355, 

124-10065-10355, 

124-10068-10183. 


Action  date 


rVa 
n/a 
n/a 
n/a 
n/a 
n/a 
n/a. 
n/a 
n/a 
n/a 
n/a 
n/a 
n/a 
n/a 
n/a 
n/a 


124-10069-10214 

124-10070-10223 

124-10072-10144. 

124-10072-10168, 

124-10072-10213, 

124-10072-10312, 

124-10076-10085, 

124-10079-10104. 

124-10081-10026, 

124-10084-10016, 

124-10087-10341. 

124-10092-10037. 

124-10100-10102, 

124-10102-10004, 

124-10102-10307. 

124-10104-10235, 

124-10105-10247, 

124-10108-10095, 

124-10108-10205, 

124-10108-10260, 

124-10110-10040, 

124-10118-10017, 

124-10118-10353. 

124-10118-10424. 

124-10118-10429, 

124-10119-10216, 

124-10125-10120, 

124-10131-10144, 

124-10138-10000, 

124-10142-10325, 

124-10143-1('130 

124-10143-1C293 

124-10145-10L09 

124-10145-10103 

124-10146-10227 

124-10151-10150 

124-10156-10049 

124-10156-10055 

124-10157-10447 

124-10158-10017 

124-10158-10046 

124-10156-10199 

124-10159-10381 

124-10159-10441 

124-10160-10014 

124-10163-10117 


124-10069-10401. 

124-10070-10390, 

124-10072-10153, 

124-10072-10179, 

124-10072-10261. 

124-10075-10004. 

124-10077-10196. 

124-10081-10020, 

124-10081-10037. 

124-10087-10335. 

124-10087-10344, 

124-10093-10184, 

124-10101-10024, 

124-10102-10110, 

124-10103-10220. 

124-10104-10242. 

124-10108-10033. 

124-10108-10189. 

124-10108-10235, 

124-10110-10009, 

124-10116-10042. 

124-10118-10352, 

124-10118-10354, 

124-10118-10426, 

124-10119-10049, 

124-10122-10014, 

124-10126-10132. 

124-10137-10027, 

124-10142-10152, 

124-10143-10029, 

124-10143-10179, 

, 124-10144-10065, 

124-1014.5-10061. 

,  124-10146-10120. 

124-10151-10010. 

.  124-10151-10376. 

,  124-10156-10053. 

,  124-10157-10024, 

. 124-10157-10487, 

124-10158-10026. 

124-10158-10112, 

,  124-10158-10429, 

,  124-10159-10396. 

, 124-10159-10447, 

, 124-10162-10400, 

.  124-10163-10125, 
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124-10164-10263, 

124-10164-10274. 

124-10169-10121, 

124-10170-10000. 

124-10170-10013. 

124-10170-10110. 

124-10170-10126. 

124-10170-10452. 

124-10171-10063, 

124-10171-10098. 

124-10172-10029. 

124-10173-10245. 

124-10178-10244, 

124-10178-10480, 

124-10180-10116. 

124-10183-10100. 

124-10187-10012. 

124-10227-10105. 

124-10227-10310, 

124-10228-10036, 

124-10228-10042. 

124-10228-10055, 

124-10228-10085, 

124-10228-10094, 

124-10229-10405. 

124-10230-10022, 

124-10230-10421, 

124-10230-10426. 

124-10230-10428. 

124-10233-10233. 

124-10233-10452. 

124-10234-10289. 

124-10235-10183, 

124-10235-10191. 

124-10235-10284. 

124-10236-10087, 

124-10236-10129, 

124-^10236-10285. 

124-10236-10321. 

124-10237-10010, 

124-10239-10094. 

124-10240-10368, 

124-10241-10414, 

124-10242-10106. 

124-10243-10243, 

124-10246-10080. 

124-10248-10027. 

124-10249-10153. 

124-10250-104H1, 

124-10251-10396. 

124-10254-10009, 

124-10254-10342. 

124-1025.')-1037l, 

124-10256-10294, 

124-10239-10418 

124-10259-1042."^, 

1 24- 1 0260-1  m"  2, 

124-1(1262-10192. 

124-10263-10381. 

124-10269-10474, 

124-10270-10484. 

124-10270-10488. 

124-10272-10019, 

124-10272-10334. 

124-10276-10013, 


124-10164-10268. 

124-10169-10106. 

124-10169-10127, 

124-10170-10011, 

124-10170-10030, 

124-10170-10124, 

124-10170-10438. 

124-10171-10002, 

124-10171-10094, 

124-10171-10123, 

124-10173-10112, 

124-10176-10378. 

124-10178-10265, 

124-10179-10084, 

124-10183-10094. 

124-10183-10154, 

124-10191-10092 

124-10227-10112, 

124-10227-10366. 

124-10228-10039, 

124-10228-10044, 

124-10228-10058. 

124-10228-10091, 

124-10228-10242, 

124-10230-10012. 

124-10230-10054. 

124-10230-10425. 

124-10230-10427, 

124-10231-10483, 

124-10233-10294. 

124-10234-10088. 

124-10234-10460. 

124-10235-10184. 

124-10235-10199, 

124-10235-10436. 

124-10236-10113, 

124-10236-10131, 

124-10236-10296, 

124-10236-10332, 

124-10239-10093, 

124-10240-10.347, 

124-10241-10130, 

124-10241-10417. 

124-10242-10262, 

124-10244-10061, 

124-10247-10193. 

124-10249-10127, 

124-10250-10368. 

124-10250-10491, 

124-10252-10037. 

124-102,54-10181. 

124-10255-10095, 

124-10256-10291. 

114-10259-10374,  , 

124-102.59-10421. 

124-10260-10249, 

124-10260-10348, 

124-10262-10414, 

124-10264-10224, 

124-10270-10144, 

124-10270-10487. 

124-10270-10490, 

124-10272-10040, 

124-10275-10259, 

124-10276-10049. 


124-10276-10073.  124-10276-10075, 
124-10276-10377. 

Dated:  December  27. 1995. 
David  G.  Marwell, 
Executive  Director. 

(FR  Doc.  95-31560  Filed  12-29-95;  8:45  am] 
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AGENCY;  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  No.  3  to  scientific 

research  permit  No.  716  (P466). 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  modification  of  scientific 
research  permit  No.  716  submitted  by 
Mr.  Scott  D.  ICraus,  Edgerton  Research 
Laboratory,  New  England  Aquarium. 
Central  Wharf.  Boston.  MA  02110-3309 
has  been  granted.  The  modification 
includes  a  6  month  extension  and 
authority  to  satellite  tag  5  right  whales. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Suite  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Director,  Southeast  Region.  NMFS. 
NOAA,  9721  Executive  Center  Drive 
North.  St.  Petersburg.  FL  33702  (813/ 
570-5312):  and 

Director.  Northeast  Region.  NMFS. 
NOAA.  One  Blackburn  Drive. 
Gloucester.  MA  01930  (508/281-9200). 
SUPPLEMENTARY  INFORMATION:  This 
modification  was  granted  under 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq),  the  provisions  of 
§  216.33  (d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  MammaLs  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  etseq.),  and 
the  provisions  of  §222.25  of  the 
Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Issuance  of  this  modification,  as 
required  by  the  Endangered  Sjwcies  Act 
of  1973,  was  based  on  a  finding  that 


such  permit:  (1)  Was  applied  for  in  good 
faith:  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
Endangered  Species  Act. 

Dated:  December  21, 1995. 
Aim  D.  Terimsh, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-31541  Filed  12-29-95;  8:45  am) 
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DePARTMEN-^  OF  DEFENSE 

0*i»<,e  «)<  »h*  Secreiary 

Base  Closure  arnJ  ',^i>mmun(ty 
PeOey«ioo"*er»t  anc  Homefess 
Assist^ice  *c'   Bai»«  ReaHgnments 

»fyc  Ctosweh 

AQBCY:  Economic  Security.  Department 
of  Defense. 

ACTION:  Notice. 

SUMMARY:  This  Notice  provides  a  partial 
list  of  closing  or  realigning  military 
installations  pursuant  to  the  1995 
Defense  Base  Closure  and  Realignment 
(BRAC)  Report,  and  the  points  of 
contacts,  addresses,  and  telephone 
numbers  for  the  Local  Redevelopment 
Authorities  (LRAs)  for  those 
installations.  Representatives  of  state 
and  local  governments  and  homeless 
providers  interested  in  the  reuse  of  an 
installation  should  contact  the  person  or 
organization  listed.  The  following 
information  will  be  published  in  a 
newspaper  of  general  circulation  in  the 
area  of  each  installation.  There  will  be 
additional  Notices  providing  "this  same 
information  about  the  LRAs  for  other 
closing  or  realigning  installations  as 
those  LRAs  are  recognized  by  the  Office 
of  Economic  Adjustment  (OEA). 

EFFECTIVE  DATE:  January  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helens  O'Connor,  Office  of  Assistant 
Secretary  of  Defense  for  Economic 
Security,  Office  of  Economic 
Adjustment,  400  Army  Navy  Drive, 
Suite  200.  Arlington.  VA  22202  (703) 
604-5905. 

Dated:  December  27, 1995. 
I..M.  Bynum, 

Alternate  USD  Federal  Register  Liaison 
Officer,  Defxirtnient  of  Defense. 
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UMI 


LOCAL  REDEVELOPMEfJT  AUTHCRITIE; 


^s) 


CLOSING    AND    REALIGNING    MILITA.FY    INSTALLATIONS 


.ALABAMA 


Inscailat ic 
LRA  Name ; 


•n   N-ame 


Point  of  Contact: 
Address : 

Phone : 

CALIFORNIA 

Inst-allat  icn  Name 
LRA  Name ; 
Point  of  Contact: 
Address : 


Phone : 

Installat  ion  Name : 

LRA  Name : 

Point  of  Contact:- 

Address : 

Phone : 

Inst  a  _  la  ti  en    Nairie  : 

LRA  Name: 

Point  of  Contact: 


Phone : 
COLORADO 

Inscaiiat^icri    Nai?.e 

LRA  Name: 

Point  of  Contact: 

Address: 

Phone : 


Fort  McCxellaja 

Fort  McClellan  Reuse  and  Redevelopment 

Authority 

Mr.  Ronnie  Smith 

P.O.  Box  306 

Anniston,  AL   36202 

(205)  236-3521 


Pt.  Ko^a^e 

Richmond  City  Council 

Ms.  Patricia  Jones 

Office  of  the  City  Manager 

City  of  Richmond 

2600  Barrett  Avenue 

Richmond,  CA  94804 

(510)  620-6512 

Fleet  anc  Industrial  Supply  Center 
(FiSC/  Qaklemd 

Oakland  Base  R6use  Authority 
Mr.  Paul  Nahm 
1333  Broadway,  9th  Floor 
Oakland,  CA   94612 
(510)  238-7256 

Oak.^ana  Army  Base 
Oakland  Base  Reuse  Authority 
Mr.  Paul  Nahm 
1333  Broadway,  9th  Floor 
Oakland,  CA   94612 
(510)  238-7256 


FiLzsizicns  Army  Medical  Center 
Fitzsimons  Redevelopment  Authority 
Mr.  Leonard  Franklin  Regan 
City  of  Aurora 
1470  S.  Havana  Street 
Aurora,  CO   80012 
(303)  695-7023 
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MAP  Y  LAND 


Ins  w  a  .  .a  :,  i  on  Name ; 

LRA  Name: 

Point  of  Contact: 
Address : 

Phone : 

FLOFi::.A 

Installation  Neune: 
LRA  Name: 

Point  of  Contact: 
Address : 

Phone : 


I  r  5  ^  i  1  lat ion  Neune ! 

LRA  Name: 

Point  of  Contact: 

Address: 


Phone : 

Installation  Name: 

LRA  Name: 

Point  of  Contact: 
Address : 

Phone : 


Naval  Undersea  Warfarr  ren^er  Newp  r' 

Division,  New  London  Decachment 

Naval  Undersea  Warfare  Center 

Authority/City  of  New  London 

Mr.  Richard  M.  Brown 

181  State  Street 

New  London,  CT  96320 

(203)  447-5201 


Naval  Air  Station  Key  West 

Naval  Properties  Local  Redevelopment 

Authority 

Mr.  Paul  J.  Cates 

P.O.  Box  1409 

Key  West,  FL   33041-1409 

(305)  292-8117 


Naval  Air  Warfare  Center  Aircraft 
Division  Indiemapolis 

NAWC-ADI  Reuse  Planning  Authority 
Mr.  Michael  A.  Sargent 
City  County  Building,  Suite  2510 
6000  East  21st  Street,  Mail  Stop  24 
Indianapolis,  IN   46219-2189 
(317)  306-7032 


Naval  Ordnance  Station,  Crane  Division, 
Naval  Surface  Warfare  Center 

Louisville/Jefferson  County 

Redevelopment  Authority 

Mr.  Frank  Jemley,  III 

600  West  Main  Street 

Suite  400 

Louisville,  KY   40202-4266 

(502)  574-1533 


Ins t: a  1  lat  icn.  Na:ne 
LRA  Name : 
Point  of  Contact: 
Address : 


Phone : 

Installation  Name 

LRA  Name ; 

Point  of  Contact: 
Address : 

Phone : 

I r. s  t  a ,.  i  a  t  1  c r.  Name 
LRA  Name : 

Point  of  Contact: 
Address : 


Phone : 

NEV.'  JEPSEY 

Installation    Name 
LR/i   i\jaine : 

Point  of  Contact: 
Address : 

Phone : 

NtV;  Yl'FK, 
Installation  Name 

Point  of  Contact: 
Address : 

Phone : 


Fort  Hciah; i i 

Holabird  Working  Group 

Ms .  Sara  Trenery 

Baltimore  Development  Corporation 

36  S.  Charles  Street,  16th  Floor 

Baltimore,  MD   21201 

(410)  837-9305 


Fort  Richie 

Fort  Richie  Local 

Authority 

Dr.  Dick  Palmer 

P.O.  Box  699 

Cascade,  MD   21719 

'(301)  241-4050 


Redevelopment 


Naval  Surtace  warfare  Center  White  Oak 
White  Oak  Local  Redevelopment  Authority, 
Communi'ty  Partnership 
Ms.  Marie  Friedman 
Office  of  Economic  Development 
Executive  Office  Building 
101  Monroe  Street,  Suite  1500 
Rockville,  MD   20850 
(301)  217-2345 


ry  Ocean  Terminal 

Terminal  Base  Reuse 


Bayonne  M  i I i  t  a 
Mj.j.±Laiy  ui^ trail 
Commission 

Honorable  Leonard  P.  Kiczek 
Municipal  Building 
63  0  Avenue  C 
Bayonne,  NJ   07002-3898 
(201)  858-6010 


Seneca  Army  Depot 

Seneca  Army  Depot  Local  Redevelopment 
Authority 

Mr.  Kenneth  Stafford 
1  DiPronio  Drive 
Waterloo,  NY   13165 
(315)  539-5655  Ext  2118 
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FENNSYT  V\N: A 


<ajne; 


LRA  Name: 

Point  of  Contact: 

Address: 

Phone : 

TE*JNE>-F^ 

InstallAtion  NauM; 

LRA  Name: 

Point  of  Contact: 
Address: 


Phone : 
UTAH 

Name  of  LRA: 
Point  of  Contact: 
Address: 

Phone : 
VIRGINIA 

Installation  Niune: 

Name  of  LRA 
Point  of  Contact: 
Address : 

Phone : 


•oc  95-31549  Filed  12-29-95:  8:45  am) 
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Lettsrkenny  Axmy  i>epot 
Letterkenny  Reuse  Committee 
David  G.  Sciamanna 
75  South  Second  Street 
Chamber sburg,  PA   17201 
(717)  264-7101 


De£ens«  Distribution  I>epot  Memphis 
Memphis  Defense  Depot  i^^^uevexopment 
Authority- 
Cynthia  Buchanan 
2163  Airways *Blvd, 
Building  144,  Suite  140 
Memphis,  TN  38114 
(901)  942-4939 


Defease  Distribution  Depot  r^i^er. 

City  of  Ogden 

Mayor  Glenn  J.  Mechan 

2484  Washington  Boulevard 

Suite  300 

Ogden,  UT  84401 

(801)  629-8100 


Fort  Pickett 

Fort  Pickett  Local  Reuse  Authority 
Mr.  Stanley  W.  Worsham,  Jr. 
P.O.  Box  92 
Nottoway,  VA   23955 
(804)  645-8696 


UMI 


Meeting  ot  the  Military  Health  Care 

Advisory  Commitlee 

vjSNCY:  Department  of  Defense, 
Military  Health  Care  Advisory 
Committee. 
action:  Notice. 

summary:  On  December  20,  1995,  the 
Military  Health  Care  Advisory 
Committee  announced  the  third  meeting 
of  the  committee  (60  FR  65638).  The 
purpose  of  this  notice  is  to  announce  a 
change  in  the  time  for  the  scheduled 
business  sessions.  Business  sessions  are 
now  scheduled  between  8:30  a.m.  and 
12:15  p.m.,  Thursday,  January  11, 1996, 
and  between  8:00  a.m.  and  12  Noon  on 
Friday,  January  12,  1996.  All.other 
information  remains  the  same. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  A.  Christupnerson,  Senior 
Advisor,  or  Commander  Sid  Rodgers, 
Special  Assistant  to  PDASD,  Office  of 
the  Assistant  Secretary  of  Defense 
(Health  Affairs),  1200  Defense  Pentagon, 
Room  3E346,  Washington,  DC  20301- 
1200;  telephone  (703) 697-2111. 

Dated:  December  27, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  95-31553  Filed  12-29-95:  8:45  am) 

84LUNG  CODE  3810-01-M 


Meeting  of  the  Historicai  Records 
D«classi<»cation  Advisory  Panel. 
Department  of  Defense  Historical 
Advisory  Committee 

agency:  Department  of  Defense. 
SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory 
Panel.  The  purpose  of  this  meeting  is  to 
discuss  recommendations  to  the 
Department  of  Defense  on  topical  areas 
of  interest  that,  from  a  historical 
perspective,  would  be  of  the  greatest 
benefit  if  declassified.  Four  publish 
sessions  will  be  held  in  1996.  The  OSD 
Historian  will  chair  these  meetings. 
date:  February  23,  1996. 
ADDRESSES:  The  National  Archives 
Building,  The  Archivist  Reception 
Room  105,  7th  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT 
William  Bell,  Kuum  oC^^Hl.  OtfiLe  oi  the 
Deputy  Assistant  Secretary  of  Defense 
(hitelligence  and  Security),  Office  of  the 
Assistant  Secretary  of  Defense  for 
Command,  Control,  Communications, 
and  Intelligence.  6000  Defense 
Pentagon,  Washington,  DC  20301-6000, 
teleplKMie  (703)  695-2289/2686. 


Dated:  December  27, 1995. 
L.M.  Bynum. 

Alternate  USD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  n..     ' .    (1550  Filed  12-29-95;  8:45  am) 

BIUJNG  CODE  S000-04-M 


DEPARTMENT  OF  ENERG^ 

Office  of  Energy  Research 

Energy  Research  Financial  Assisia^ice 
Program  Notice  96-C7   Expenmentai 
Program  to  Stimulate  Competitive 
Research  (EPSCoR) 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Energy 
Rp<^pr!rrh  fER),  U.S.  Department  of 
I  It  ru\    iX  iK),  in  keeping  with  its 
energ\  -related  mission  to  assist  in 
strengthening  the  Nation's  scientific 
research  enterprise  through  the  support 
of  science,  engineering,  and 
mathematics,  announces  its  interest  in 
receiving  applications  from  eligible 
States  for  the  support  of  the  DOE/ 
EPSCoR  Program.  The  purpose  of  the 
DOE/EPSCoR  Program  is  to  enhance  the 
capabilities  of  designated  States  to 
conduct  nationally-competitive  energy- 
related  research  and  to  develop  science 
and  engineering  manpower  in  energy- 
related  areas  to  meet  current  and  future 
needs.  Subject  to  availability  of  funds, 
approximately  $7  million  will  be 
available  for  awards  under  the  DOE/ 
EPSCoR  Program  in  FY1996  for 
collaborative  research  and  manpower 
development  in  energy-related  science 
and  engineering  disciplines. 
DATES:  Applications  under  this  Notice 
should  be  received  by  4:30  p.m.  Eastern 
Standard  Time,  February  21,  1996. 
ADDRESSES:  Application  materials  are 
,.,  il.ihie  from  Donna  J.  Prokop,  DOE/ 
K['S(  nR  Program  Manager,  Office  of 
Basu  i-.nergy  Sciences,  ER-132,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290.  Telephone 
requests  for  application  materials  may 
be  made  by  calling  (301)  903-3426. 

The  completed  formal  applications 
referencing  Program  Notice  96-07,  must 
be  submitted  to  U.S.  Department  of 
Energy.  Office  of  Energy  Research, 
Grants  and  Contracts  Division,  ER-64, 
19901  Germantown  Road,  Germantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  96-07.  The  above  address  also 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 


Express  mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  J.  Prokop,  DOE/EPSCoR  Program 
Manager,  Office  of  Basic  Energy 
Sciences,  ER-132,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  Maryland  20874-1290, 
Telephone,  (301)  903-3426— Fax.  (301) 
903-9513. 

SUPPLEMENTARY  INFORMATION:  The 
Senate  report  accompanying  the  FY 
1996  Energy  and  Water  Development 
Appropriation  Bill  (S.Rep.  No.  104-120, 
104th  Congress,  1st  Sess.,  pg.  96) 
recommended  that  $7  million  be 
committed  to  continuing  the  DOE/ 
EPSCoR  Program.  In  accordance  with  10 
CFR  600.7(b)(1),  and  to  continue  to 
enhance  the  competitiveness  of  states 
and  territories  identified  for 
participation  in  the  Experimental 
Program  to  Stimulate  Competitive 
Research  (EPSCoR)  by  the  National 
Science  Foundation  (NSF),  DOE  has 
decided  to  continue  to  restrict  eligibility 
to  the  following  states  and  territory: 
Alabama,  Arkansas,  Idaho,  Kansas, 
Kentucky,  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska, 
Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  Wyoming,  and  the 
Commonwealth  of  Puerto  Rico. 

Awards  issued  under  this  Notice  will 
provide  renewal  support  for  up  to  seven 
of  the  Research  Implementation  Awards 
begun  under  the  DOE/EPSCoR  initiative 
in  FY  1993  and  FY  1994.  Recipients  of 
Research  Implementation  Awards  in 
these  fiscal  years  include:  Alabama, 
Maine,  Kentucky,  Louisiana,  Montana, 
Nevada,  and  Puerto  Rico.  Renewal 
awards  will  be  issued  for  a  one-year 
period  with  up  to  a  maximum  award 
amount  of  $1.0  million.  In  addition,  as 
a  tangible  measure  of  an  applicant's 
commitment  to  the  objectives  of  the 
DOE/EPSCoR  Program,  cost-sharing  on  a 
minimum  one-to-one  ratio  is  a 
requirement  of  this  program.  Therefore, 
each  application  submitted  requesting 
support  from  DOE  under  this  Notice 
must  provide,  from  non-Federal  funds, 
an  amount  equal  to  or  greater  than  the 
amount  awarded  by  DOE;  i.e.  for  every 
dollar  provided  by  DOE,  the  recipient 
must  provide  a  dollar  or  more  from  non- 
Federal  sources  for  the  project. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation,  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program  and  in  10  CFR  Part 


">H 
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605.  Electronic  access  to  ER's  Financial 
Assistance  Guide  is  possible  via  the 
Internet  using  the  following  E-mail 
address:  http://www.er.doe.gov/ 

The  Catalog  of  Federal  Domestic 
Assistance  number  of  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Fart  605. 

Issued  in  Washington.  D.C,  on  December 
22.  1995. 

Maltha  A.  Kfvfas, 

Director.  Office  of  Energy  Research. 

|FR  Doc.  95-31566  Filed  12-29-95;  8:45  ami 

BRjjNG  cooc  Msa-ai-p 


intefna'ionat  i:'i.^rqy  A  je.    .,  Meeting 

A  jts*_  r:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

slswmary:  The  Industry  Advisory  Board 
uAbj  to  the  International  Energy 
Agency  (lEA)  will  meet  January  11, 
1996,  at  the  offices  of  the  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  in  Paris,  France, 
to  permit  attendance  by  representatives 
of  U.S.  company  members  of  the  LAB  at 
a  meeting  of  the  lEA's  Standing  Group 
on  Emergency  Questions  on  the  same 
date  at  the  OECD  offices. 
FOR  FLWTHER  INFOflMATTON  COffTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy,  Department  of  Energy. 
1000  Independence  Avenue.  S.W., 
Washington.  D.C.  20585.  202-586-6738. 
SUPPI.QMEffTARY  INF0RMAT10M:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)tA)(i)).  the 
following  meeting  notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (LAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  January 
11.  1996.  at  the  headquarters  of  the 
Organization  (or  Economic  Cooperation 
and  Development  (OECD),  2.  rue  Andre- 
Pascal,  Pans,  France,  beginning  at  9:30 
a.m.  on  January  11.  The  purpose  of  this 
meeting  is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  LAB  at  a  meeting  of  the 
lEA's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  OECD  on  January  11, 
1996,  including  a  preparatory  session 
for  company  representatives  from  9:00 
a.m.  to  9:30  a.m.  on  January  11. 

The  agenda  for  the  preparatory 
session  for  company  representatives  is 
to  elicit  views  regarding  items  on  the 
agenda  for  the  SEQ  meeting.  The  agenda 
for  the  meeting  of  the  SEQ  is  under  the 
control  of  the  SEQ.  It  is  expet:ted  that 
the  following  draft  agenda  will  be 
followed: 


1 .  Adoption  of  the  Agenda 

2.  Approval  of  Summary  Record  of  the 

85th  Meeting 

3.  Policy  and  Legislative  Developments 

in  Member  Countries 
— Energy  Policy  and  Conversation  Act 

(EPCA) 
— Removal  of  Restrictions  on  Oil 

Exports  from  Alaska 
— EU  Legislative  Developments 
— Other  Country  Developments 

4.  SEQ  Work  Program 

—Status  of  SEQ  1996  Work  Program 
— Conference  on  Long  Term  Security 

Issues — June  1996 
— Preparations  for  Work  Program  of 

1997 

5.  Industry  Advisory  Board 

— Current  and  Planned  LAB  Activities 

6.  Proposals  on  lEA  Emergency 

Response 
— Follow-up  by  the  SEQ  to  Governing 
Board  Decision  of  February  22, 
1995  on  lEA  Emergency  Response 

7.  Emergency  Reserve  Situation  of  lEA 

Countries 
— Emergency  Reserve  and  Net  Import 
Situation  of  lEA  Countries  on 
October  1, 1995 

8.  Emergency  Response  Reviews 
— Updated  Schedule  of  Reviews 

9.  Emergency  Response  Issues  in  lEA 

Candidate  Countries 
— The  Emergency  Response  Situation 

of  the  Czech  Republic 
— The  Emergency  Response  Situation 

of  Hungary,  Korea  and  Poland 

10.  Oil  Market  Situation 

11.  Emergency  Data  System  end  Related 

Questions 
— Report  on  October/November  1995 

Test  Submission  of  Questionnaires 

AandB 
— MOS  for  July  1995 
— MOS  for  August  1995 
—MOS  for  September  1995 
— BPFC— Q494-Q395 
— QOF— Q495/Q396  and  Current 

Trigger  Situation 

12.  Emergency  Management  Manual 
— Emergency  Reference  Guide 

13.  lEA  Dispute  Settlement  Centre 
— Panel  of  Arbitrators 

14.  Overview  of  LEA  Communications 

Systems 

15.  Any  Other  Business 
Participation  in  SEQ  Activities  by 

Candidate  Countries 
Tentative  calendar  of  SEQ  Activities 
until  end  1996 

As  provided  in  section  252(c}(l){A)(ii) 
of  the  Energy  Policy  and  Con.servation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)),  this 
meeting  is  open  only  to  representatives 
of  members  of  the  iAb  and  their 
counsel,  representatives  of  members  of 
the  SEQ.  representatives  of  the 
Departments  of  Energy,  Justice,  and 


State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office. 
Committees  of  the  Congress,  the  lEA, 
and  the  European  Commission,  and 
invitees  of  the  LAB.  the  SEQ  or  the  lEA. 

Issued  in  Washington,  D.C,  Decemlier  27, 
1995. 

Eric  J.  Fygi. 

Actirxg  General  Counsel. 
(FR  Doc.  95-31567  Filed  12-29-95;  8:45  am] 

MLUNQ  CODE  646»-«1-P 


F  -  vifonrnentai  Manacjemen!  Site- 
Scecitic  Advisory  Board   Oak  Rioge 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Oak  Ridge. 

DATES:  Wednesday.  January  24,  1996: 
6  nn  n  m  -9:00  p.m. 
ADonessES:  Jacobs  Engineering  Group, 
Inc.  Building,  Einstein  Conference 
Room,  125  Broadway,  Oak  Ridge, 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Spec:ific  Advisory 
Board  Cooidinator.  Department  of 
Energy  Oak  Ridge  Operations  Office. 
105  Broadway,  Oak  Ridge.  TN  37830, 
(423)  576-1590. 

SUPPLEMENTARY  (NFOHMADON:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

This  meeting  is  called  specifically  to 
work  on  the  by-laws  of  this  site  group. 
No  other  business  is  expected  to  be 
discussed. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Sandy  Perkins  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
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wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes  I 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway.  Oak  Ridge.  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  Decemt)er  22, 
1995 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee  ' 
Management  Officer. 
.  IFR  Doc.  95-31564  Filed  12-29-95;  8:45  am] 

BILUNG  COOE  6450-01-P 


EnvironmenuTi  Management  Site- 

Speci'ic  Aav'sory  Board.  Oak  Ridge 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Oak  Ridge 

DATES:  Wednesday,  January  17,  1996:  6 
p.m.-9  p.m. 

ADDRESSES:  Jacobs  Engineering  Group 
Building,  Einstein  Conference  Room, 
125  Broadway,  Oak  Ridge.  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
(423) 576-1590. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 


Tentative  .Agenda 
January  Meeting  Topics 

The  Board  will  continue  to  address 
the  proposed  by-laws  necessary  for  the 
Board  to  function.  Additional  topics  to 
be  discussed  will  be  a  report  on  the 
Environmental  Management  Site- 
Specific  Advisory  Board  administrative 
session  held  in  Denver  in  November: 
and  a  technical  presentation  will  be 
provided  on  the  results  of  the  aerial 
remote-sensing  survey  of  the  Oak  Ridge 
Reservation. 

Pubiu  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Sandy  Perkins  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office. 
105  Broadway,  Oak  Ridge,  TN  37830.  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  December  22, 

Karhf'l  M   Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

IFR  Doc.  95-31563  Filed  12-29-95;  8:45  am) 

Billing  CODE  S^V-OI-P 


Office  of  Fossil  Energy 

[FE  Docket  No.  9&-109-NG] 

Enron  Capital  &  Trade  Resources 
Corporation;  Order  Granting  Long- 
Term  Authorization  To  Import  Natural 
Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Enron  Capital  &  Trade  Resources 
Corporation  authorization  to  import  up 
to  15  MMcf  of  natural  gas  per  day  from 
Canada  for  a  period  of  ten  years, 
beginning  November  1, 1996,  under  the 
terms  and  conditions  of  a  purchase  and 
sale  agreement  with  Enron  Capital  & 
Trade  Resources  Canada  Corporation. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  Novemtier  30. 
1995. 

ClifiTord  P.  Tomaszewski. 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy 

IFR  Doc.  95-31569  Filed  12-29-95;  8:45  ami 

BILLING  COOE  6450-01-P 


[FE  Docket  No.  95-104-NG] 

Coastal  Gas  Marketing  Company; 
Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Coastal  Gas  Marketing  Company 
authorization  to  import  up  to  10  MMcf 
of  natural  gas  per  day  from  Canada  for 
a  period  of  ten  years  and  seven  months, 
beginning  April  1.  1996.  under  the 
terms  and  conditions  of  the  letter 
agreements  with  Morgan  Hydrocarbons 
Inc. 

"This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
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Programs  Dodtet  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  November  30, 
1995 
CUfibrd  P.  Toma^/^'^vski, 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

(PR  Doc.  95-31568  Filed  12-29-95;  8:45  am] 

aiLUNQ  CODE  M50-01-P 


Energy  InfoTnaflon  Arjministration 


Propo8*?<,:  HeviSii 
Forms 


!  ■  ension  of 


AGENC  t :  Energy  Information 
Administration.  Energy. 
ACTION:  Notice  of  the  Proposed  Revision 
and  Extension  of  the  Forms  ELA-457A- 
G,  "Residential  Energy  Consumption 
Survey,"  and  Solicitation  of  Comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed 
revision  and  extension  to  the  Forms 
EIA-457A-G,  "Residential  Energy 
Consumption  Survey  (RECS)." 
DATES:  Written  comments  must  be 
submitted  within  60  days  of  the 
publication  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  of  your  intention  to 
do  so  as  soon  as  possible. 
ADCfitssES:  Send  comments  to  Wendel 
Iiiuiiiijson,  EI-631.  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585,  (202-586-1119  or  FAX  202- 
586-0018  or  e-mail  to: 
wthompso@eia.doe.gov). 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
form  and  instructions  should  be 
directed  to  Wendel  Thompson  at  the 
address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  No. 
93-275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  No.  95-91), 
the  Energy  Information  Administration 
is  obliged  to  carry  out  a  central, 
comprehensive,  and  uniBed  energy  data 


and  information  program,  as  part  oi  uus 
program  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  Energy  Information 
Administration,  as  part  of  its  continuing 
effort  to  rtrtluce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104-13)).  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

To  meet  this  responsibility,  as  well  as 
internal  DOE  requirements  that  are 
dependent  on  accurate  data,  the  EIA  has 
developed  an  ongoing  program  of 
national  sample  surveys  on  energy 
consumption  in  the  manufacturing, 
commercial,  residential,  and  residential 
transportation  sectors. 

The  RECS  has  been  designed  by  EIA 
to  collect  data  on  energy  consumption 
in  the  residential  sector.  Information 
about  the  housing  unit  is  collected 
through  voluntary  interviews  with  a 
representative  national  sample  of 
approximately  6,500  households. 
Households  are  asked  about  what 
energy  is  used  for  in  the  home  and 
characteristics  of  energy-using 
equipment.  Data  are  also  collected  on 
household  demographics  (e.g.,  income, 
size,  origin)  and  the  housing  unit's 
physical  characteristics.  Data  on  actual 
energy  consumption  and  exp)enditures 
are  obtained  through  a  mandatory 
mailed  survey  that  requests  the  billing 
records  from  the  household's  energy 
suppliers.  The  RECS  has  been 
conducted  annually  from  1980  through 
1982  and  triennially  beginning  in  1984. 
The  data  are  disseminated  in  two 
publications,  one  entitled  Housing 
Characteristics  and  the  other  Household 
Energy  Consumption  and  Expenditures. 

n.  Current  Actions 

For  the  1996  RECS,  the  EIA  proposes 
several  changes  to  the  existing 
collection.  The  extension  from  the 
currently  approved  OMB  expiration 


date  (May  31,  1996)  has  been  proposed 
for  three  years  (through  May  31,  1999). 

The  household  questionnaire  (Form 
EIA-457A)  for  the  1996  RECS  will  be 
considerably  shorter  than  it  was  for 
1993.  Almost  all  areas  in  which 
information  has  been  collected  will  be 
reduced.  The  most  significant  is 
dropping  the  measurement  of 
floorspace.  Questions  on  consumer 
decision  making,  new  technologies, 
demand-side  management  programs, 
and  detail  on  new  homes  will  be 
dropped.  Less  information  will  be 
collected  on  the  Low  Income  Energy 
Assistance  Program,  characteristics  of 
household  members,  wood  burning, 
insulation,  and  lights.  Form  EIA-457H, 
the  Lighting  Supplement,  will  be 
eliminated  and  fewer  questions  will  be 
asked  about  light  usage,  reducing  the 
liklihood  that  EIA  can  produce  an 
annual  estimate  for  consumption  of 
electricity  for  lighting.  Energy  suppliers 
will  not  be  asked  to  provide  information 
about  their  customer's  participation  in 
demand-side  management  programs  or 
other  energy  conservation  programs. 

Form  EIA-457A.  the  in-person 
household  interview,  will  be  conducted 
partially  using  Computer-Assisted 
Personal  Interviewing  (CAPI).  This 
technology  involves  replacing  the  paper 
and  pencil  procedure  with  a  laptop 
computer.  Using  CAPI  frees  the 
interviewer  from  determining  difficult 
branching  operations  in  the 
questionnaire,  notes  inconsistent 
answers  which  can  be  resolved  in  the 
presence  of  the  respondent,  and  speeds 
data  delivery. 

The  sample  design  for  1996  will  not 
oversample  low  income  homes  nor 
newly  constructed  homes.  The  sample 
of  6.500  households  will  be  comprised 
of  2,000  in-person  interviews  and  4,500 
telephone  interviews.  Less  information 
will  be  collected  by  telephone.  The  in- 
person  interviews  and  telephone 
interviews  will  be  combined  into  one 
data  set  on  the  basis  that  each  represents 
a  national  sample  of  households. 
Adjustments  will  be  necessary  to  the 
telephone  survey  to  correct  for  biases 
that  result  from  excluding  households 
without  telephones  frt)m  the  sample. 
The  telephone  method  may  not  be 
used  if  an  acceptable  response  rate 
cannot  be  achieved  in  a  pretest 
currently  underway.  The  response  rate 
consists  of  successfully  completing  the 
telephone  contact  and  receiving  a 
signed  authorization  form  from  the 
household  giving  EIA  permission  to 
request  the  household's  billing  data 
from  the  energy  supplier.  If  the 
telephone  mode  is  not  used,  the  sample 
of  in-person  interviews  will  be 
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increased  from  2.000  to  3.000 
interviews.  ^ 

'  1 1   Request  for  Comments 

i'rospective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  extension  and  revisions. 
The  following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Please  indicate  to  which 
form(s)  your  comments  apply. 

General  Issues 

EIA  is  interested  in  receiving 
comments  from  persons  regarding: 

A.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility. 
Practical  utility  is  the  actual  usefulness 
of  information  to  or  for  an  agency, 
taking  into  account  its  accuracy, 
adequacy,  reliability,  timeliness,  and  the 
agency's  ability  to  process  the 
information  it  collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  in 
accordance  with  the  due  date  specified 
in  the  instructions? 

C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average: 

35  minutes  per  household  for  Form 
EIA— 457A  (2,000  in-person  interviews 
at  45  minutes  each  and  4.500  telephone 
interviews  at  30  minutes  each), 

20  minutes  per  household  for  Form 
EIA^57B, 

15  minutes  per  response  for  Form 
EIA-457C, 

30  minutes  for  Form  EIA-457D. 

30  minutes  for  Form  EIA— 457E. 

30  minutes  for  Form  EIA— 457F,  and 

30  minutes  for  Form  EIA-45 70. 

Burden  includes  the  total  time,  effort, 
or  financial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information  including:  (1) 
Reviewing  instruction;  (2)  developing, 
acquiring,  installing,  and  utilizing 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  verifying. 
processing,  maintaining,  disclosing  and 
providing  information;  (3)  adjusting  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  training  personnel  to 
respond  to  a  collection  of  information; 
(5)  searching  data  sources;  (6) 
completing  and  reviewing  the  collection 
of  information;  and  (7)  transmitting,  or 
otherwise  disclosing  the  information. 


Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

D.  What  is  the  estimated  cost  of 
completing  each  this  form,  including 
the  direct  and  indirect  costs  associated 
with  the  data  collection?  The  following 
estimated  costs  are  provided  for 
comment. 

$21  per  household  for  Form  EIA- 
457A, 

$13  per  household  for  Form  ELA- 
457B, 

$9  per  response  for  Form  EIA—457C, 

$18  for  Form  EL\-457D, 

$18  for  Form  EIA-457E, 

$18  for  Form  EIA-45  7F.  and 

$  1 8  for  Form  EIA-45  7G. 

Direct  costs  should  include  all  costs, 
such  as  administrative  costs,  directly 
attributable  to  providing  this 
information. 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

D.  For  the  most  part,  information  is 
published  by  EIA  in  U.S.  customary 
units,  e.g..  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  vou  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g.. 
cubic  meters,  metric  tons,  and 
kilograms^  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
n.\  publi(:ation(s)  you  would  like  to  see 
such  information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  Authorities:  Section 
jbOblc)(2)iAj  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  No.  104-13). 


Issued  in  Washington,  D.C  December  21. 
1995. 

John  Gross, 

A  cting  Director,  Office  of  Sta  Ustical 

Standards.  Energy  Information 

Administration. 

(PR  Doc.  95-31565  Filed  12-29-95;  8:45  am] 

BILUNG  CODE  64S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 97-007] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  26, 1995. 

Take  notice  that  on  December  19, 
1995,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariffs,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2.  which  tariff  sheets  are  listed  in 
Appendix  A  tolhe  filing.  The  tariff 
sheets  are  proposed  to  be  effective  as 
indicated  on  Appendix  A. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  Deceiiiber  4, 1995,  order 
in  the  referenced  proceeding  which 
directed  Transco  to  refile  its  rates  to  be 
effective  September  1, 1995  to  eliminate 
from  its  filed  cost  of  service  any  ad 
valorem  taxes  associated  with  the  gas 
plant  Transco  removed  in  its  Motion 
filing  of  August  31, 1995  (Motion  filing). 

In  Transco's  Motion  filing,  Transco 
reflected  actual  cost  of  gas  plant  in 
service  as  of  August  31, 1995,  which 
costs  included  an  estimate  of  the  actual 
amounts  expected  to  be  closed  to  gas 
plant  in  service  during  the  month  of 
August  since  such  amounts  were  not 
known  at  the  time  of  the  filing.  In  the 
instant  filing,  in  addition  to  revising  its 
ad  valorem  taxes,  Transco  has  revised 
its  gas  plant  to  reflect  actual  gas  plant 
in  service  and  accumulated  reserve  for 
depreciation  as  of  August  31, 1995.  In 
addition  to  the  foregoing.  Transco  has 
made  corresponding  adjustments  to  ad 
valorem  taxes,  operation  and 
maintenance  expenses,  depreciation 
expense,  return  and  income  taxes.  The 
total  cost  of  service  reflected  herein 
represents  a  $1.1  MM  reduction  from 
the  total  cost  of  service  underlying 
Transco's  Motion  filing. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
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20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission  Regulations, 
all  such  protests  must  be  filed  not  later 
than  12  days  after  the  date  of  the  filing 
noted  above.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  niing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
l.ois  O.  CadMil. 
Secretary. 
(PR  Por  Q-^SISSS  Filed  12-29-95:  8:45  am) 


[Docket  ^4o  CP96-ioi-aoei 

WIHtams  Natural  Gas  Company-  Notice 
of  Request  Undef  BlanKet 
Autt^onzatKxi 

December  26,  1995. 

Take  notice  that  on  December  8, 1995, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP96-101-OG0  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.216)  for 
authorization  to  (1)  abandon  by  sale  to 
Western  Resources,  Inc.  (WRI) 
approximately  2.3  miles  of  8-inch  lateral 
pipeline  and  two  meter  settings  located 
in  Osage  County,  Oklahoma  and 
approximately  0.57  miles  of  10-inch 
lateral  pipeline  located  in  Washington 
County,  Oklahoma,  and  (2)  to  relocate 
the  West  Bartlesville  town  border  to  the 
site  of  WNC's  high  pressure  regulator 
setting  in  Osage  County,  under  WNG's 
blanket  certificate  issued  in  Docket  No. 
CP82-4  79-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 


shall  be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Casheli, 

Secretary. 

|FR  Doc.  95-31536  Filed  12-29-95;  8:45  ami 

MUMQ  OOOe  t717-«1-M 


[Dociwt  I40.  CP«6-107-0Mq 

SoultMfTi  Natu'si  Giis  Company] 
Notice  of  Bequest  unoer  BianKet 

Authorization 

December  26.  1995. 

Take  notice  that  on  December  14, 
1995,  Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket 
No.  CP96-107-000  a  request  pursuant  to 
sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
measurement  facilities  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82-40&-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  abandon  its 
Fayette  Meter  Station  by  sale  to  Sonat 
Intrastate-Alabama,  Inc.  It  is  stated  that 
sales  service  has  already  been 
abandoned  but  not  the  facilities.  Since 
service  has  not  been  provided  since  the 
abandonment  of  the  sales  service, 
abandonment  of  the  focilities  is 
requested  herein. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casliell, 
Secretary. 
|FR  Doc.  95-31537  Filed  12-29-95;  8:45  ami 

BILUNO  COOe  a717-01-M 


(Docket  No.  CP96-98-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  ot  Request  Under  Blanket 
Autriorization 

December  26,  1995. 

Take  notice  that  on  December  5, 1995, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York,  14203,  filed  in  the  above 
docket  a  request  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  to  construct  and  operate 
a  sales  tap  that  will  render  service  to 
American  Meter  Company  (American 
Meter)  under  its  authorization  issued  in 
Docket  No.  CP83-4-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

National  proposes  to  construct  and 
operate  a  new  sales  tap  in  Erie  County, 
Pennsylvania,  on  National's  Line  S-55. 
National  indicates  that  this  tap  will 
provide  service  to  American  Meter 
pursuant  to  National's  Rate  Schedules 
IAS,  FT  and  IT.  National  states  that  the 
service  provided  under  Rate  Schedule 
IAS  will  require  a  new  receipt  point  so 
that  National  can  receive  gas  back  fi^m 
American  Meter.  This  new  receipt  point 
will  be  constructed  pursuant  to  the 
authority  granted  at  157.208(a)  and  will 
be  located  on  National's  Line  L,  less 
than  100  feet  from  the  proposed  sales 
tap. 

The  cost  of  construction  for  the  sales 
tap  is  estimated  to  be  $60,000,  for  which 
National  will  be  reimbursed  by 
American  Meter.  The  cost  of  the 
automatically  authorized  receipt  point 
is  estimated  to  be  $4,000,  for  which 
National  will  be  reimbursed  by 
American  Meter. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Connnission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time. allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdravtm  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 


UMI 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretory. 

|FR  Doc.  95-31533  Filed  12-29-95;  8:45  ami 
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[Docket  No.  CP9e-1 04-000] 

Texas  Gas  Transn^ission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

December  21.  1995. 

Take  notice  that  on  December  1 5 , 
1995,  Texas  Gas  Transmission 
Corporation  {Texas  Cwis).  3800  Frederica 
Street,  Owensboro.  Kentucky  42301, 
filed  in  Docket  No.  CP96-104-O0G  a 
request  pursuant  to  .Sections  1.57.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  under  Texas  Crass 
blanket  certificate  issued  in  Docket  No 
CP82^07-0G0  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  hillv  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  construct  and 
operate  a  deliver}'  point  for  L'SG 
Interiors,  Inc.  (Interiors)  in  Washington 
County,  Mississippi.  Interiors  has 
requested  that  Texas  Gas  construct  the 
new  delivery  point  and  will  reimburse 
Texas  Gas  in  full  for  the  cost  of  the 
facihties. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  dav  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
L,ois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-31531  Filed  12-29-95;  8:45  am] 

BILUNO  COO€  6717-01-M 


[Docket  No.  ER95-69O-000.  et al] 

Midwest  Energy,  Inc.,  et  al.,  Electric 
Rate  and  Corporate  Regulation  Filings 

December  22,  1995.  ». 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Midwest  Energy.  Inc. 

IDocicet  No   ER9>  59O-000) 

Take  notice  that  on  December  15, 
1995.  Midwest  Energy,  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Panigraph  E 
at  the  end  of  this  notice. 

2.  Virginia  Electric  and  Power 
Company 

(Docket  No  ER96-2 14-000] 

Take  notice  that  on  December  13, 
1995,  Virginia  Electric  and  Power 
Company  tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 

Comment  date:  January  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kentucky  I'tilities  (k>mpany 

iDocltet  No.  ER96-469-000I 

Take  notice  that  on  November  29, 
1995.  Kentucky  Utilities  Company 
tendered  for  filing  a  Notice  of 
Cancellation  in  the  above-referenced 
docket.  In  addition,  on  December  8, 
1995.  Kentucky  Utilities  Company 
tendered  for  filing  additional 
information  in  this  docket. 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  Corporation 

!Do(  kpt  No.  ER96-51(>-0()0, 

Take  notice  that  on  December  4,  1995, 
P  lorida  Power  Corporation  tendered  for 
filing  a  Contract  for  Interchange  Service 
between  itself  and  Sonat  Power 
Marketing,  Inc.  The  contract  provides 
for  servi[;e  under  existing  Schedule  J, 
Negotiated  interchange  Service,  and 
existing  Schedule  OS,  Opportunity 
Sales. 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

|Do<  kpt  No   ER96-517-000I 

Take  notice  that  on  December  19, 
1995.  New  England  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER9&-573-000] 

Take  notice  that  on  December  11, 
1995,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Louis 
Dreyfus  Electric  Power  Inc.  under  Rate 
GSS. 

Comment  date:  January  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  LouisviHe  Gas  and  Electric  Company 

[Docket  No.  ER96-574-0001 

Take  notice  that  on  December  11, 
1995,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Sonat 
Power  Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  January  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER96-575-0001 

Take  notice  that  on  December  11, 
1995,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Enron 
Power  Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Company 

[Docket  No.  ER96-5  76-000] 

Take  notice  that  on  December  12, 
1995,  Florida  Power  &  Light  Company 
(FPL)  filed  the  Contract  for  Purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  Western  Gas  Resources  Power 
Marketing,  Inc.  FPL  requests  an  effective 
date  of  December  18,  1995. 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  &  Light  Company 

[Docket  No.  ER96-577-0001 

Take  notice  that  on  December  12, 
1995,  Florida  Power  &  Light  Company 
(FPL)  filed  the  Contract  for  Purchases 
and  Sales  of  Power  and  Energy  between 
FPL  and  NorAm  Energy  Services,  Inc. 
FPL  requests  an  effective  date  of 
December  18,  1995. 

Comment  date:  January  5. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Alabama  Power  Company 

[Docket  No.  ER96-578-000I 

Take  notice  that  on  December  11, 
1995,  Alabama  Power  Company, 
tendered  for  filing  a  revised 


n-i 
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Transmission  Service  Delivery  Point 
Agreement  dated  November  1,  1995 
reflecting  a  revision  to  the  delivery 
point  voltage  level  for  Central  Alabama 
Electric  Cooperative's  Redland  delivery 
point.  The  delivery  point  has  been  and 
will  be  served  under  the  terms  and 
conditions  of  the  Agreement  for 
Transmission  Service  to  Distribution 
Cooperative  Member  of  Alabama 
Electric  Cooperative,  Inc.,  dated  August 
28,  1980  (designed  FERC  Rate  Schedule 
No.  147). 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  England  Power  Company 

IDocket  No.  ER96-579-O00J 

Take  notice  that  on  December  11, 
1995,  New  England  Power  Company, 
tendered  for  filing  Amendments  to 
FERC  Electric  Tariff,  Original  Volume 
No.  6. 

Comment  date:  January  5,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Sijutn«>r  n  Company  Services,  Inc. 

[Docket  No.  ER96-580-O001 

Take  notice  that  on  December  12, 
1995,  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mis.si.ssippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  three  (3)  service 
agreements  between  SCS,  as  agent  of  the 
Southern  Companies,  and  i)  Louisville 
Gas  &  Electric  Company,  ii)  Florida 
Power  Corporation,  and  iii)  Delhi 
Energy  Services,  Inc.  for  non-firm 
transmission  service  under  the  Point-to- 
Point  Transmission  Service  Tariff  of 
Southern  Companies. 

Comment  date:  January  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  pnd  of  this  notice. 

14.  P'M  M  iMii  General  Electric  Conkpaay 

(Docket  No.  ER96-581-00O) 

Take  notice  that  on  December  12. 
1995,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  FERC  Electric  Tariff,  1st  Revised 
Volume  No.  2,  executed  Service 
Agreements  between  PGE  and  the 
Public  Utility  District  No.  1  of  Douglas 
County  and  Catex  Vitol  Electric. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30,  1993 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreements  to 
become  effective  January  1,  1996. 


Copies  of  this  filing  were  served  upon 
the  entities  listed  in  the  body  of  the 
filing  letter. 

Comment  date:  January  5.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Saquaro  Power  Company,  a  Limited 
Partnership 

[Docket  No.  QF9O-203-O01I 

On  December  14,  1995,  Saquaro 
Power  Company,  a  Limited  Partnership 
(Applicant),  18101  Von  Karman 
Avenue,  Suite  1700,  Irvine,  California 
92715-1007,  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  Applicant,  the  topping- 
cycle  cogeneration  facility  is  located  in 
Clark  County,  near  the  City  of 
Henderson,  Nevada.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facility  in 
Saquaro  Power  Company,  a  Limited 
Partnership.  53  FERC  1 62.209  (1990). 
The  instant  request  for  recertification  is 
due  to  a  partnership  interest  financing 
arrangement. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  95-31534  Filed  12-2»-95:  8:45  am) 
BNJJNQ  cooc  cnr-oi-p 


[Docket  No.  EG96-24-000,  et  al.] 

Hainan  Meinan  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  26, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Hainan  Meinan  Power  Company 

[Docket  No.  EG96-24-O00I 

On  December  14,  1995,  Hainan 
Meinan  Power  Company  ("HMPC"), 
with  its  principal  office  at  Room  807, 
Haikou  International  Commercial 
Center,  38  Da  Tong  Road,  Haikou, 
Hainon,  People's  Republic  of  China 
("PRC"),  filed  with  the  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

HMPC  states  that  it  is  a  joint  venture 
organized  under  the  laws  of  the  PRC. 
HMPC  will  be  engaged  directly  and 
exclusively  in  owning  an  approximately 
150  MW  liquified  petroleum  gas  and 
distillate  fuel  oil-fired  electric 
generating  facility  located  in  Wenchang 
County,  Hainan  Province,  PRC.  Electric 
energy  produced  by  the  facility  will  be 
sold  at  wholesale  to  Hainan  Electric 
Power  Corporation.  In  no  event  will  any 
electricity  be  sold  to  consumers  in  the 
United  States. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Kingston  Cogen  Limited  Partnership 

[Docket  No.  EG96-25-000I 

Take  notice  that  on  December  18, 
1995,  Kingston  Cogen  Limited 
Partnership  (Kingston)  (c/o  Michael  J. 
2:immer,  Esq.,  Reid  &  Priest  LLP,  701 
Pennsylvania  Avenue,  NW., 
Washington,  EX:  20004)  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  on  December  18,  1995, 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Kingston  is  an  Ontario,  Canada 
limited  partnership  formed  to  own  an 
electric  generating  facility  located  in 
Emestown  Township,  Ontario,  Canada. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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3.  Williams  Energy  Services  (Company 

(Docket  No.  ER95-305-0O4) 

Take  notice  that  on  December  4,  1995, 
Williams  Energy  Service  Company 
tendered  for  filing  a  Notice  of 
Succession  in  the  above-referenced 
docket. 

Comment  date:  January  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

i  Rii;  Gas  Inc.,  Texas-Ohio  Power 
Vlartketing,  Inc. 

[Docket  No.  ER95-480-003,  Docket  No. 
ER94-1676-005  (Not  Consolidated)) 

Take  notice  that  the  following 
information  filings  have  been  made  with 
the  Commission  and  are  on  file  and 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room: 

On  December  11,  1995,  Rig  Gas  Inc. 
filed  certain  information  as  required  bv 
the  Commission's  March  16,  1995.  order 
in  Docket  No.  ER95-480-000. 

On  December  12,  1995,  Texas-Ohio 
filed  certain  information  as  required  b\ 
the  Commission's  October  31.  1994, 
order  in  Docket  No.  ER94-lfi7f>_ooo, 

5.  PacifiCoqi  Power  Marketing,  inc. 

[Docket  No.  ER95-1 096-000] 
Take  notice  that  on  December  14, 

1995,  PacifiCorp  Power  Marketing,  Inc.. 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 

Comment  date:  January  9,  1996,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

6.  Northwest  Regional  Transmission 
Association 

(Docket  No.  ER96-384-000I 

Take  notice  that  on  November  14, 
1995,  Northwest  Regional  Transmission 
Association  tendered  for  filing  a  Notice 
of  Withdrawal  in  the  above-referenced 
docket. 

Comment  date:  January  9,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Utility  Management  and  Consulting 
Inc. 

[Docket  No.  ER96-525-000) 

Take  notice  that  on  December  18, 
1995,  Utility  Management  and 
Consulting  Inc.  supplemented  its  earlier 
filing  in  this  docket. 

Comment  date:  January  8,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  City  of  College  Station.  Texas 

[Docket  No.  TX96-2-000i 

Take  notice  that  on  December  15, 
1995,  the  City  of  College  Station,  filed 
with  the  Commission  an  application 


requesting  that  the  Commission  order 
the  City  of  Bryan,  Texas  (Bryan)  and  the 
Texas  Municipal  Power  Agency  (TMPA) 
to  provide  transmission  services 
pursuant  to  Sections  211  and  212  of  the 
Federal  Power  Act,  as  amended. 

The  name  of  the  affected  parties  are 
as  follows: 

Affected  State  Regulatory  Authority: 
Public  Utility  Commission  of  Texas. 

Affected  Federal  power  marketing 
agency:  None. 

Affected  Electric  Utilities: 
City  of  Bryan,  Texas 
Texas  Municipal  Power  Agency 
Texas  Utilities  Electric  Company 
Texas  Municipal  Power  Pool 
Brazos  Electric  Power  Cooperative,  Inc. 
Publit  I'tilities  Board  of  the  City  of 

Brownsville,  Texas 
Lower  Colorado  River  Authority 
Medina  Electric  Power  Cooperative,  Inc. 
Texas-New  Mexico  Power  Company 
South  Texas  Electric  Cooperative,  Inc. 
West  Texas  I'tilities  Company 
Central  Power  &  Light  Company 
Citv  of  Austin.  Texas 
(jty  Public  Service  Board  of  San 

Antonio.  Texas 
Houston  Lighting  &  Power  Company 

College  Station  currently  receives 
wholesale  eiec  trie  service  at  points  of 
delivery  (PODs)  on  the  transmission 
systems  of  Bryan  and  TMPA,  all  located 
within  the  load  control  area  of  the  Texas 
Municipal  Power  Pool  (TMPP).  College 
Station  seeks  transmission  services  from 
Bryan  and  TMPA  for  the  delivery  of 
power  and  energy  from  the  bulk  power 
facilities  of  Texas  Utilities  Electric 
Company  (TU  Electric)  to  the  PODs 
located  at  the  transmission  substations 
of  College  Station.  In  order  to 
implement  such  service,  College 
Station's  load  must  be  transferred  from 
the  TMPP  control  area  and  added  to  TU 
electrics  control  area  by  means  of 
remote  control  telemetry  equipment. 

The  proposed  date  for  initiating  the 
requested  transmission  service  is 
January  1,  1996,  Termination  of  service 
will  be  coincident  with  the  term  of 
College  .Station's  Power  Supply 
.'\greement  with  TU  electric  (up  to  10 
years). 

The  transmission  service  being 
requested  by  College  Station  is  firm 
transmission  service  over  the  Bryan  and 
I'MF.^  transmission  systems  at  a  level 
and  quantity  sufficient  for  College 
Station  to  meet  its  loads  at  the  PODs, 
estimated  to  be  approximately  128  MW 
during  1996. 

Comment  do fe.- January  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  95-31548  Filed  12-29-95;  8:45  am] 
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•Docket  Nos  CP9S-BBB-0m  and  CPO^-^S- 


CNG  Transmission  CorpKS'-aTior-  ana 
■^exas  Eastern  Transmission 
Corporation.  Notice  of  .Avaiiabiiity  oi 
the  Environmental  Assessment  ?or  the 
Proposed  South  Oakloro  Proiect 

Deceml)er  26,  1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  facilities  proposed  by  CNG 
Transmission  Corporation  (CNG)  and 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  in  the  above-referenced 
dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the  South 
Oakford  Project.  The  proposed  facilities 
include: 

•  10,000  hp  of  electric  motor-driven 
compression  and  related  facilities  at  the 
South  Oakford  Compressor  Station  in 
Westmoreland  County,  Pennsylvania; 

•  A  pig  receiver  and  barrel  drip  at  the 
Earhart  Gate; 

•  3,158  feet  of  30-inch-diameter 
storage  suction  pipeline  (Line  JP-296) 
between  the  South  Oakford  Compressor 
Station  and  the  South  Oakford  Gate; 

•  3,158  feet  of  16-inch-diameter 
storage  discharge  pipeline  (Line  JP-297) 
between  the  South  Oakford  Compressor 
Station  and  the  South  Oakford  Gate; 
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•  A  dnp  on  the  new  suction  pipeline; 

and 

•  Facilities  to  interconnect  new  Lines 
fP-296  and  IP-297  to  existing  Lines  fP- 
250  and  IP-40,  respetrtively,  at  the 
South  Oakford  Gate. 

The  EA  also  addresses  the  potential 
environmental  effects  of  the  proposed 
abandonment  of  facilities  including: 

•  All  buildings,  parking  lots, 
driveways,  equipment,  piping,  and 
7,980  horsepower  (hp)  of  compression 
at  the  Jeannette  Compressor  Station; 

•  A  pig  receiver  and  barrel  drip  at  the 
Huff  Gate  near  the  Jeannette  Compressor 
Station  (to  be  removed  and  installed  at 
Earhart  Gate); 

•  75  feet  of  Line  JP-40  within  the 
Earhart  Gate;  and 

•  A  20-inch  mainline  gate  setting 
(250-IM)  for  Line  JP-250  at  the  Earhart 
Gate. 

The  purpose  of  the  proposed  facilities 
would  be  to  improve  safety,  reliability, 
and  flexibility  in  the  operation  of  the 
Oakford  Storage  Field.  There  would  be 
no  increase  in  the  amount  of  gas  stored 
in  the  Oakford  Storage  Field  as  a  result 
of  construction  of  the  proposed 
facilities.  Presently,  the  Jeannette 
Compressor  Station  delivers  gas  out  of 
the  Oakford  Storage  Field,  recovers 
migrating  gas,  and  re-injects  recovered 
gas  into  the  storage  pool.  With  the 
addition  of  the  proposed  compression 
and  related  facilities  at  the  existing 
South  Oakford  Compressor  Station,  the 
recovery  operation  performed  by  the 
Jeannette  Compressor  Station  would 
continue  with  facilities  consolidated  at 
one  location. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  888  First  Street  NE., 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal.  State  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Ms.  Jennifer  Goggin, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  II.  Office  of  Pipeline  Regulation, 
888  First  Street  NE..  PR  11.2. 
Washington.  DC  20426.  (202)  208-2226. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP95-668- 
000  and  be  addressed  to:  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street  NE., 
Washington,  DC  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 


than  January  Zb,  1996.  lo  ensurt* 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Ms. 
Jennifer  Goggin.  Environmental  Project 
Manager,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Ms.  Jennifer 
Goggin.  Environmental  Project  Manager. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doc.  95-31532  Filed  12-29-95;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
[File  No.  961-0014] 

Johnson  &  Johnson;  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require 
the  New  Brunswick.  New  Jersey-based 
manufacturer  of  health  care  products  to 
divest  the  Cordis  Neuroscience 
Business,  which  develops  cranial  shunts 
used  m  the  treatment  of  hydrocephalus. 
The  Commission  had  alleged  that 
Johnson  &  Johnson's  acquisition  of 
Cordis  Corporation  would  reduce 
competition  in  the  market  for 
neurological  shunts  by  giving  two  firms 
control  of  85  percent  of  the  market. 
DATES:  Comments  must  be  received  on 
or  before  March  4,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  ot  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 


FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Malester.  Federal  Trade  Commission.  S— 
2035,  6th  and  Pennsylvania  Avenue, 
NW,  Washington,  DC  20580,  (202)  326- 
2682.  Michael  R.  Moiseyev,  Federal 
Trade  Commission,  S.-2025,  6fh  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  (202)  326-3106. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission  s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed  merger  of 
Johnson  &  Johnson,  a  corporation,  and 
Cordis  Corporation  ("Cordis"),  a 
corporation,  and  it  now  appearing  that 
Johnson  &  Johnson,  hereinafter 
sometimes  referred  to  as  "Proposed 
Respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets,  and  providing  for  certain 
other  relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent  Johnson  & 
Johnson,  by  its  duly  authorized  officers 
and  attorneys,  and  counsel  for  the 
Commission  that: 

1.  Proposed  Respondent  Johnson  & 
Johnson  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  state  of  New 
Jersey  with  its  principal  executive 
offices  located  at  One  Johnson  & 
Johnson  Plaza,  New  Brunswick.  New 
Jersey  08933. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claims  under  the  Equal  Access 
to  Justice  Act. 


4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  s\ich  acceptance  is  not  subsequently 
withdrawTi  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  Proposed 
Respondent,  (1)  is.sue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
tile  agrcert-to  order  to  Proposed 
Respondent  shall  constitute  service. 
Proposed  Respondent  waives  any  right 

it  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  fhe  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or<:ontradict  the 
terms  it  he  order. 

7.  Proposed  Respondent  has  read  the 
proposed  complaint  and  order 
conttinplated  hereby.  Proposed 
Respondent  understands  that  once  the 
order  has  been  i.ssued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fiilly 


complied  with  the  order.  Proposed 
Respondent  further  understands  it  may 
be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  by  Proposed 
Respondent  or  any  agent  of  Proposed 
Respondent  after  it  becomes  final.  By 
signing  this  Agreement.  Proposed 
Respondent  represents  that  the  relief 
contemplated  by  this  Agreement  can  be 
accomplished. 

Order 

I 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Johnson  & 
lohnson"  means  Johnson  &  Johnson,  its 
directors,  officers,  employees,  agents 
and  representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  Johnson  &  Johnson,  and 
the  respective  directors,  officers, 
employees,  agents,  and  representatives, 
successors,  and  assigns  of  each. 

B.  "Cordis"  means  Cordis 
Corporation,  its  directors,  officers, 
employees,  agents  and  representatives, 
predec;essors,  successors  and  assigns;  its 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  by  Cordis,  and  the 
respective  directors,  officers,  employees, 
agents,  and  representatives,  successors, 
and  assigns  of  each. 

C.  "Cordis  Innovasive  Systems" 
means  Cordis  Innovasive  Systems  Inc., 
its  directors,  officers,  employees,  agents 
and  representatives,  predecessors, 
successors  and  assigns:  its  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  Cordis  Innovasive 
Systems,  and  the  respective  directors, 
officers,  employees,  agents,  and 
representatives,  successors,  and  assigns 
of  each. 

D.  "Nobles-Lai"  means  Nobles-Lai 
Engineering,  Inc  (formerly  known  as 
Visioneering,  Inc.).  its  directors,  officers, 
employees,  agents  and  representatives, 
predecessors,  successors  and  assigns;  its 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  oy  Nobles-Lii,  and 
the  respective  directors,  officers, 
employees,  agents,  and  representatives, 
successors,  and  assigns  of  each, 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  "Merger"  means  the  stock-for-sto<:k 
merger  of  Johnson  &  Johnson  and  Cordis 
pursuant  to  the  merger  agreement  dated 
November  12.  1995. 

G.  "Assets  and  Businesses"  means  all 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
including,  without  limitation,  the 
following: 


1.  All  real  property  interests, 
including  rights,  title  and  interest  in  and 
to  owned  or  leased  property,  together 
with  all  buildings,  improvements, 
appurtenances,  licenses  and  penuils; 

2.  All  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
personal  property; 

3.  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  software  licenses,  inventions, 
copyrights,  trademarks,  trade  names, 
trade  secrets,  intellectual  property, 
patents,  technology,  know-how, 
specifications,  designs,  drawings, 
processes  and  quality  control  data; 

4.  Inventory,  supplies  and  storage 
capacity; 

5.  All  rights,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
Nobles-Lai,  customers  (together  with 
associated  bid  and  performance  bonds), 
suppliers,  sales  representatives, 
distributors,  agents,  personal  property 
lessors,  personal  urojjerty  lessees. 
Ucensors,  licensees,  consignors  and 
consignees; 

6.  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

7.  All  books,  records,  and  files;  and 

8.  All  items  of  prepaid  expense. 

H.  "Cordis  Neuroscience  Business" 
means: 

1.  Cordis  Innovasive  Systems  and  all 
of  its  Assets  and  Businesses;  and 

2.  All  of  Cordis's  rights,  title,  and 
interest,  as  of  November  11. 1995,  in  all 
Assets  and  Businesses  relating  to  the 
development,  manufacture,  distribution 
and  sale  of  Neuroscience  Products, 
including,  but  not  limited  to,  ail  interest 
in  Nobles-Lai. 

I.  "Neuroscience  Products"  means: 

1.  Neurological  shunts,  including,  but 
not  limited  to,  the  Orbis-Sigma  and 
Hakim  shunt  products; 

2.  Neurological  external  .irainage 
systems,  including,  but  not  limited  to. 
External  Drainage  Systems  (EDS)  and 
External  Ventricular  Drainage  .System 
Set  (EDVS)  products;  and 

3.  Neuroendoscopy  products, 
including,  but  not  limited  h>.  the  V'sion 
2020  neuroendoscope  product  and  the 
Cordis  HawkVision  Neuroendoscopy 
System 

].  "Neurological  Shunts"  means 
systems  consisting  of  a  ventricular 
catheter,  a  distal  cathetei,  and  a  valve 
that  are  implanted  in  ttin  brain  to  divert 
ceretjrospinai  *luid  (CSF)  into  the 
bloodstream  ot  patients  experiencing 
excessive  intercraniai  pressure  oecause 
of  a  surplus  ot  CSF  inside  the  skuil 


68 


hH(ipr,il  Register  /  Vol.  61,  No.  1  /  Tuesday,  January  2.  1996  /  Notice-^ 


Federal  Register  /  Vol.  61,  No.  1  /  Tuesday,  January  2,  1996  /  Notices 


69 


N     Neurological  External  Drainage 
Systems"  means  systems  consisting  of  a 
ventricular  catheter,  a  drainage  bag, 
tubing,  and  a  stopcock  that  are  used  for 
draining  CSF  to  control  intracranial 
pressure  and  for  monitoring  intracranial 
pressure. 

L.  "Neuroendoscopy  Products" 
means: 

1.  Neuroendoscopes,  which  are  hand- 
held devices  with  an  optical  and  light 
system  that  permit  viewing  of  the  neural 
cavity  for  use  in  neurosurgical 
procedures; 

2.  Neuroendoscopy  systems,  which 
are  imaging  systems  used  in  conjunction 
with  neuroendoscopes;  and 

3.  Neuroendoscopy  disposables  and 
accessories,  including,  but  not  limited 
to,  cannulas,  irrigators,  plugs,  probes, 
forceps,  scissors,  graspers,  aspirators, 
couplers,  pumps,  cameras  and  other 
products  used  in  conjunction  with 
neuroendoscopes  and  neuroendoscopy 
systems. 

n 

It  is  further  ordered  that: 

A.  Johnson  &  Johnson  shall  divest, 
absolutely  and  in  good  faith,  within 
twelve  (12)  months  of  the  date  this  order 
becomes  final,  the  Cordis  Neuroscience 
Business,  and  shall  also  divest  such 
additional  ancillary  Assets  and 
Businesses  and  effect  such  arrangements 
as  are  necessary  to  assure  the 
marketability,  viability  and 
competitiveness  of  the  Cordis 
Neuroscience  Business. 

B.  Johnson  &  Johnson  shall  divest  the 
Cordis  Neuroscience  Business  only  to 
an  acquirer  that  receives  the  prior 
approval  of  the  Commission  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  is  to  ensure 
the  continuation  of  the  Cordis 
Neuroscience  Business  as  an  ongoing, 
viable  operation,  engaged  in  the  same 
business  in  which  the  Cordis 
Neuroscience  Business  is  engaged  at  the 
time  of  the  proposed  divestiture,  and  to 
remedy  the  lessening  of  competition 
resulting  from  the  Merger  as  alleged  in 
the  Commission's  complaint. 

C.  Pending  divestiture  of  the  Cordis 
Neuroscience  Business,  Johnson  & 
Johnson  shall  take  such  actions  as  are 
necessary  to  maintain  the  viability, 
marketability,  and  competitiveness  of 
the  Cordis  Neuroscience  Business,  and 
to  prevent  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
the  Cordis  Neuroscience  Business 
except  for  ordinary  wear  and  tear. 

D.  If  Johnson  &  Johnson  is  prevented 
from  divesting  the  Cordis  Neuroscience 
Business  because  of,  or  as  a  result  of,  the 
assertion  by  Nobles-Lai  of  any 


contractual  rights,  requirements  or 
prohibitions,  then  for  a  period  of  five  (5) 
years  commencing  on  the  date  that  this 
order  is  accepted  by  the  Commission, 
Johnson  &  Johnson  shall  not: 

1.  Contract  with  Nobles-Lai  for  the 
research,  development  or  manufacture 
of  any  Neuroendoscopy  Product;  or 

2.  Purchase  any  Neuroendoscopy 
Product  from,  or  distribute  any 
Neuroendoscopy  Product  for,  Nobles- 
Ui. 

m 

It  is  further  ordered  that: 

A.  If  Johnson  &  Johnson  has  not 
divested,  arbsolutely  and  in  good  faith, 
and  with  the  prior  approval  of  the 
Commission,  the  Cordis  Neuroscience 
Business  within  twelve  (12)  months  of 
the  date  this  order  becomes  final,  the 
Commission  may  appoint  a  trustee  to 
divest  the  Cordis  Neuroscience  Business 

B.  In  the  event  that  the  Commission 
or  the  Attorney  General  brings  an  action 
pursuant  to  §  5(1)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  (§451),  or 
any  other  statute  enforced  by  the 
Commission,  Johnson  &  Johnson  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  III  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  §  5(1)  of  the  Federal  Trade 
Commission  Act,  or  any  other  statute 
enforced  by  the  Commission,  for  any 
failure  by  Johnson  &  Johnson  to  comply 
with  this  order. 

C.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III. A.,  Johnson  &  Johnson 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Johnson  &  Johnson,  which  consent  shall 
not  be  unreasonably  withheld.  The 
trustee  shall  be  a  person  with 
experience  and  expertise  in  mergers  and 
divestitures.  If  lohnson  &  Johnson  has 
not  opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  Johnson  &  Johnson  of 
the  identity  of  any  proposed  trustee, 
Johnson  &  Johnson  shall  be  deemed  to 
have  consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Cordis  Neuroscience  Business. 


3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  Johnson  & 
Johnson  shall  execute  a  trust  agreement 
that,  subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.C.3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve  month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Cordis  Neuroscience  Business,  or  to  any 
other  relevant  information,  as  the 
trustee  may  request.  Johnson  &  Johnson 
shall  develop  such  financial  or  other 
information  as  such  trustee  may  request 
and  shall  cooperate  with  the  trustee. 
Johnson  &  Johnson  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture.  Any 
delays  in  divestiture  caused  by  Johnson 
&  Johnson  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  by  the  court. 

6.  The  trustee  shall  use  nis  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subjeci  to  Johnson  & 
Johnson's  absolute  and  unconditional 
obligation  to  divest  at  no  minimum 
price.  The  divestiture  shall  be  made  in 
the  manner  and  to  acquirer  as  set  out  in 
Paragraph  II  of  this  order,  as 
appropriate;  provided,  however,  if  the 
trustee  receives  bona  fide  offers  from 
more  than  one  acquiring  entity,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  selected  by  Johnson  &  Johnson 
from  among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Johnson  &  Johnson,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 


UMI 


expense  of  Johnson  &  lohnson, such 
consultants,  accountants,  attomevs. 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commission  and 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  oi  lohnson  & 
Johnson,  and  the  trustee  s  power  shall 
be  terminated  The  tnistee  s 
compensation  shall  be  based  at  least  in 
significant  part  on  a  f:ommission 
arrangement  contingent  on  the  trustee's 
divesting  the  Cordis  Neuroscience 
Business. 

8.  Johnson  A  Johnson  shall  indemnify 
the  trustee  and  hold  the  trustee 
harmless  against  any  losses,  claims. 
damages,  liabilities,  or  expenses  arising 
out  of,  or  in  connection  v^^th,  the 
performance  of  the  trustees  duties, 
including  all  reasonable  fees  of  counsel 
and  other  expenses  incurred  in 
connection  with  the  preparation  for,  or 
defense  of  any  claim,  whether  or  not 
resulting  in  any  liabilitv.  except  to  the 
extent  that  such  liabilities,  losses. 
damages,  claims,  or  expenses  result 
from  misfeasance,  gross  negligence, 
willful  or  wanton  acts,  or  bad  faith  by 
the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Cordis  Neuroscience 
Business, 

12.  In  the  event  that  the  trustee 
determines  that  he  or  she  is  unable  to 
divest  the  Cordis  Neuroscience  Business 
in  a  manner  consistent  with  the 
Commission's  purpose  as  described  in 
Paragraph  II,  the  trustee  may  divest 
additional  ancillary  assets  of  Johnson  & 
Johnson  and  effect  such  arrangements  as 
are  necessary  to  satisfy  the  requirements 
of  this  order. 

13.  The  trustee  shall  report  in  writing 
to  Johnson  &  Johnson  and  the 
Commission  every  sixty  (60)  days 


concerning  the  trustees  efforts  to 
accomplish  divestiture. 

IV 

It  is  further  ordered  that  Johnson  & 
lohnson  shall  comply  with  all  terms  of 
the  Cordis  Neuroscience  Business 
Agreement  to  Hold  Separate,  attached  to 
this  order  and  made  a  part  hereof  as 
.Appendix  I  The  Cordis  Neuroscience 
Business  Agreement  to  Hold  Separate 
shall  continue  in  effect  until  Johnson  & 
lohnson  has  divested  all  of  the  Cordis 
Neuroscience  Business. 


It  is  further  ordered  that: 

A.  Within  .sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (601  days  thereafter  until  Johnson 
&  fohnson  has  fully  complied  with 
Paragraphs  II.  III.  and  IV  of  this  order, 
lohnson  &  {ohn.son  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraphs  II,  III.  and  IV  of  this  order. 
Johnson  &  Johnson  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  H,  IE, 
and  IV,  including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  divestiture  required  by  this  order, 
including  the  identity  of  all  parties 
contacted.  Johnson  &  Johnson  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  the 
divestiture. 

B.  If  lohnson  &  Johnson  is  precluded 
from  purchasing  from,  contracting  with, 
or  distributing  for  Nobles-Lai  pursuant 
to  Paragraph  II. D.  of  this  order,  then  one 
(1)  year  from  the  date  this  order 
becomes  final,  annually  for  the  next  (5) 
years  on  the  anniversary  of  the  date  this 
order  becomes  final,  and  at  other  times 
as  the  Commission  may  require. 
Respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  Paragraph  II.D.  of  this  order. 

VI 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  Johnson  & 
Johnson  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 


correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Johnson  &  Johnson,  relating  to  any 
matters  contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Johnson  &  Johnson,  and  without 
restraint  or  interference  from  Johnson  & 
Johnson,  to  interview  officers,  directors, 
or  employees  of  Johnson  &  Johnson. 
Officers  and  employees  of  Johnson  k 
JohnscHi  whose  places  of  employment 
are  outside  the  United  States  shall  be 
made  available  on  reasonable  notice. 

vn 

It  is  further  ordered  that  Johnson  & 
Johnson  shall  notify  the  Commission  at 
least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporate 
Johnson  &  Johnson  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of  ' 
subsidiaries  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  order. 
Beniamin  I.  Berman, 
Acting  Secretary. 

A{^>endix  I 

Cordis  Neuroscience  Business 
Agreement  To  Hold  Separate 

This  Agreement  to  Hold  Separate  ("Hold 
Separate")  is  tiy  and  between  Johnson  & 
Johnson,  a  coiporation  or;ganized,  existing, 
and  doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  New  Jersey,  with  its 
office  and  principal  place  of  business  at  One 
Johnson  &  Johnson  Plaza,  New  Brunswick, 
New  Jersey  08933;  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the  Federal 
Trade  Commission  Act  of  1914, 15  U.S.C. 
§41,  et  seq.  (collectively,  the  "Parties"). 

Premises 

Whereas,  Johnson  &  Johnson  and  Cordis 
Corporation  {"Cordis"J,  on  November  12, 
1995,  entered  into  a  stock-for  stock  merger 
(hereinafter  "Merger");  and 

Whereas,  Cordis,  with  its  principifil  ofRce 
and  place  of  business  located  at  14201  N.W. 
60th  Avenue,  Miami  Lakes,  Florida  33014 
develops,  manufactures  and  markets,  among 
other  things,  neurological  shunts;  and 

Whereas,  Johnson  &  Johnson,  with  its 
principal  office  and  place  of  business  located 
at  One  Johnson  &  Johnson  Plaza,  New 
Brunswick,  New  Jersey  08933,  through  its 
subsidiary  Johnson  &  Johnson  Professional, 
Inc.,  develops,  manufactures  and  markets, 
among  other  things,  neurological  shunts;  and 

Whereas,  the  Commission  is  now 
investigating  the  Merger  to  determine 
whether  it  would  violate  any  of  the  statutes 
enforced  by  the  Commission;  and 

Whereas,  if  the  Commission  accepts  the 
Agreement  Containing  Consent  Order 
("Consent  Agreement"),  the  Commission 
must  place  it  on  the  public  record  for  a 
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period  of  at  least  sixty  (60)  days  and  may 
subsequently  withdraw  such  acceptance 
pursuant  to  the  provisions  of  Section  2. .34  of 
the  {Commission's  Kules;  and 

Whereas,  the  (Commission  is  concerned 
that  if  an  understanding  is  not  reached, 
preserving  the  status  quo  ante  of  Cordis 
Neuroscience  Business,  as  defmed  in 
Paragraph  I.H.  of  the  Consent  Agreement, 
during  the  period  prior  to  the  final 
acceptance  and  issuance  of  the  Consent 
Agreement  by  the  Commission  (after  the  60- 
day  public  comment  period),  divestiture 
resulting  from  any  proceeding  challenging 
the  legality  of  the  Merger  might  not  be 
possible,  or  might  be  less  than  an  effective 
remedy:  and 

Whereas,  the  Commission  is  concerned 
that  if  the  Merger  is  consummated,  it  will  be 
necessary  to  preserve  the  Commission's 
ability  to  require  the  divestiture  of  the  Cordis 
Neuroscience  Business  and  the  CCommission's 
right  to  have  the  Cordis  Neuroscience 
Business  continue  as  a  viable  competitor;  and 

Whereas,  the  purpose  of  this  Hold  Sef)arate 
and  the  Consent  Agreement  are: 

A.  To  preserve  the  Cordis  Neuroscience 
Business  as  a  viable,  comfjetitive,  and 
independent  business  pending  divestiture  of 
the  Cordis  Neuroscience  Business,  and 

B.  To  remedy  any  anticompetitive  effects  of 
the  Merger;  and 

Whereas.  Johnson  &  lohnson's  entering 
into  this  Hold  Separate  shall  in  no  way  be 
construed  as  an  admission  by  Johnson  & 
lohnson  that  the  Merger  is  illegal;  and 

Whereas.  Johnson  *  Johnson  understands 
that  no  act  or  transaction  contemplated  by 
this  Hold  Separate  shall  be  deemed  immune 
or  exempt  from  the  provisions  of  the  antitrust 
laws  or  the  Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this  Hold 
Separate. 

Now.  therefore,  the  Parties  agree,  upon  the 
understanding  that  the  Commission  has  not 
yet  determined  whether  the  Merger  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  at  the  time  it 
accepts  the  Consent  Agreement  for  public 
commeat,  it  will  grant  early  terminatien  of 
the  Hart-Scott-Rodino  waiting  period,  as 
follows: 

1.  lohnson  k  Johnson  agrees  to  execute  and 
be  bound  by  the  Consent  Agreement. 

2.  Johnson  h  Johnson  agrees  that  from  the 
date  this  Hold  Separate  is  accepted  until  the 
earliest  of  the  times  listed  in  subparagraphs 
2.a.-2.b.,  it  will  comply  with  the  provisions 
of  Paragraph  3.  of  this  Hold  Separate: 

a.  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance  of  the 
Consent  Agreement  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  or 

b.  The  time  that  divestiture  of  the  Cordis 
Neuroscience  Business  is  required  by 
Paragraph  II  of  the  Consent  Agreement  is 
completed. 

3.  To  assure  the  complete  independence 
and  viability  of  the  Cordis  Neuroscience 
Business,  and  to  assure  that  no  material 
confidential  information  is  exchanged 
betMreen  Johnson  &  Johnson  and  the  Cordis 
Neuroscience  Business,  Johnson  &  Johnson 
shall  hold  the  Cordis  Neuroscience  Business 
separate  and  apart  on  the  following  terms 
and  conditions: 


a.  The  Cordis  Neuroscience  Business,  as 
defined  in  Paragraph  I.H.  of  the  Consent 
Agreement,  shall  be  held  separate  and  apart 
and  shall  be  managed  and  operated 
independently  of  Johnson  &  Johnson 
(meaning  here  and  hereinafter.  Johnson  & 
Johnson  excluding  the  Cordis  Neuroscience 
Business  and  excluding  all  personnel 
connected  with  the  Cordis  Neuroscience 
Business  as  of  the  date  this  Agreement  is 
signed,  but  including  all  other  portions  of 
Cordis),  except  to  the  extent  that  Johnson  & 
lohnson  must  exercise  direction  and  control 
over  the  Cordis  Neuroscience  Business  to 
assure  compliance  with  this  Hold  Separate  or 
the  Consent  Agreement. 

b.  Johnson  &  Johnson  shall  maintain  the 
marketability,  viability,  and  competitiveness 
of  the  Cordis  Neuroscience  Business  and 
shall  not  cause  or  permit  the  destruction, 
removal,  wasting,  deterioration,  or 
impairment  of  any  assets  or  business  it  may 
have  to  divest  except  in  the  ordinary  course 
of  business  and  except  for  ordinary  wear  and 
tear,  and  it  shall  not  sell,  transfer,  encumber 
(other  than  in  the  normal  course  of  business), 
or  otherwise  impair  the  marketability, 
viability  or  competitiveness  of  the  Cordis 
Neuroscience  Business. 

c.  Johnson  k  Johnson  shall  appoint  a 
knowledgeable  person  among  the  top 
management  of  the  Cordis  Neuroscience 
Business,  as  Manager  to  manage  and 
maintain  the  Cordis  Neuroscience  Business 
on  a  day  to  day  basis  during  the  Hold 
Separate.  The  Manager  shall  have  exclusive 
management  and  control  of  the  Cordis 
Neuroscience  Business,  and  shall  manage  the 
Cordis  Neuroscience  Business  independently 
of  Johnson  k  Johnson's  other  businesses. 

d.  The  Manager  shall  report  exclusively  to 
the  Cordis  Neuroscience  Business 
Management  Committee  ("Management 
Committee"),  which  shall  be  appointed  by 
Johnson  k  Johnson.  The  Committee  shall 
consist  of  two  knowledgeable  p>ersons  from 
among  the  top  management  of  the  Cordis 
Neurological  Products  business;  and  a 
Johnson  &  Johnson  financial  officer  or  a 
comparable,  knowledgeable  person  from 
Johnson  k  Johnson's  financial  office  who  has 
no  direct  involvement  with  Johnson  * 
Johnson's  Neurological  Products  Business 
("Johnson  k  Johnson  Management  Committee 
Member").  The  Manager  shall  be  the 
Chairman  of  the  Management  Committee. 
Except  for  the  Johnson  k  Johnson 
Management  CCommittee  Member  serving  on 
the  Management  Committee,  Johnson  & 
Johnson  shall  not  permit  any  officer, 
employee,  or  agent  of  Johnson  k  Johnson  also 
to  be  an  officer,  employee  or  agent  of  the 
Cordis  Neuroscience  Business.  Each 
Management  Committee  member  shall  enter 
into  a  confidentiality  agreement  agreeing  to 
be  bound  by  the  terms  and  conditions  set 
forth  in  Attachment  A.  appended  to  this  Hold 
Separate.  The  Management  Committee  shall 
meet  monthly  during  the  course  of  the  Hold 
Separate,  and  as  otherwise  necessary. 
Meetings  of  the  Management  Committee 
during  the  term  of  the  Hold  Separate  shall  be 
audio  recorded,  and  the  recording  shall  be 
retained  for  two  (2)  years  after  the 
termination  of  the  Hold  Separate. 

e.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 


precluded  by  Paragraph  3  hereof,  shall  be 
subject  to  a  majority  vote  of  the  Management 
Committee. 

f.  Johnson  &  Johnson  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly,  the  Cordis 
Neuroscience  Business,  the  Management 
Committee,  or  the  Manager  of  the  Cordis 
Neuroscience  Business,  any  of  their 
operations,  assets,  or  businesses;  provided, 
however,  that  Johnson  &  Johnson  may 
exercise  only  such  direction  and  control  over 
the  Cordis  Neuroscience  Business  as  is 
necessary  to  assure  compliance  with  this 
Hold  Separate,  the  Consent  Order  and  with 
all  applicable  laws  and  except  as  otherwise 
provided  m  this  Hold  Separate. 

g.  Except  as  required  by  law,  and  except  to 
the  extent  that  necessary  information  is 
exchanged  in  the  course  of  evaluating  and 
consummating  the  Merger,  defending 
investigations  or  litigation,  obtaining  legal 
advice,  complying  with  this  Hold  Separate  or 
the  Consent  Order  or  negotiating  agreements 
to  divest  assets.  Johnson  &  Johnson  shall  not 
receive  or  have  access  to,  or  the  use  of.  any 
material  confidential  information  of  the 
Cordis  Neuroscience  Business  or  the 
activities  of  the  Manager  or  Management 
Committee  not  in  the  public  domain,  nor 
shall  the  Cordis  Neuroscience  Business. 
Manager,  or  the  Management  Committee 
receive  or  have  access  to,  or  the  use  of,  any 
material  confidential  information  about 
Johnson  &  Johnson.  Johnson  k  Johnson  may 
receive  on  a  regular  basis  from  the  Cordis 
Neuroscience  Business  aggregate  financial 
information  necessary  and  essential  to  allow 
Johnson  k  Johnson  to  file  financial  reports, 
tax  returns,  and  (>ersonhel  reports.  Any  such 
information  that  is  obtained  pursuant  to  this 
subparagraph  shall  be  used  only  for  the 
purposes  set  forth  in  this  subparagraph. 
("Material  confidential  information."  as  used 
herein,  means  competitively  sensitive  or 
proprietary  information  not  independently 
known  to: 

1.  Johnson  &  Johnson,  with  regard  to  the 
Cordis  Neuroscience  Business,  &t>m  sources 
other  than  the  Cordis  Neuroscience  Business 
or  its  employees  or  the  Management 
Committee;  or 

2.  The  Management  Committee  or  the 
Cordis  Neuroscience  Business  or  its 
employees,  with  regard  to  Johnson  k 
Johnson,  from  sources  other  than  Johnson  & 
Johnson, 

and  includes,  but  is  not  limited  to,  customer 
lists,  price  lists,  marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets.) 

h.  Except  as  is  permitted  by  this  Hold 
Sefiarate,  the  Johnson  &  Johnson 
Management  Committee  Member  shall  not 
receive  any  Cordis  Neuroscience  Business 
material  confidential  information  and  shall 
not  disclose  any  such  information  obtained 
through  his  or  her  involvement  with  the 
Cordis  Neuroscience  Business  to  Johnson  & 
Johnson  or  use  it  to  obtain  any  advantage  for 
Johnson  &  Johnson.  The  Johnson  &  Johnson 
Management  Committee  Member  shall 
participate  in  matters  that  come  before  the 
Management  Committee  only  for  the  limited 
purp>ose  of  considering  any  capital 
investment  of  over  $250,000.  approving  any 


Federal  Register  /  Vol.  61,  No.  1  /  Tuesday,  January  2,  1996  /  Notices 


71 


UMI 


proposed  budget  and  op>erating  plans, 
authorizing  dividends  and  repayment  of 
loans  consistent  with  the  provisions  hereof, 
reviewing  material  transactions  described  in 
subparagraph  3.e,  and  carrying  out  Johnson 
&  Johnson's  responsibilities  under  the  Hold 
Separate  and  the  Consent  Agreement.  Except 
as  permitted  by  the  Hold  Separate,  the 
Johnson  &  Johnson  Management  Committee 
Member  shall  not  participate  in  any  matter, 
or  attempt  to  influence  the  votes  of  the  other 
directors  on  the  Management  Committee 
with  respect  to  matters  that  would  involve  a 
conflict  of  interest  between  Johnson  & 
Johnson  and  the  Cordis  Neuroscience 
Business. 

i.  Johnson  &  Johnson  shall  not  change  the 
composition  of  the  Management  Committee 
unless  a  majority  of  the  Management 
Committee  consents.  The  Chairman  of  the 
Management  Committee  shall  have  the  power 
to  remove  members  of  the  Management 
Committee  for  cause  and  to  require  Johnson 
&  Johnson  to  appoint  replacement  members 
to  the  Management  Committee  in  the  same 
manner  as  provided  in  Paragraph  3.d.  of  this 
Hold  Separate.  Johnson  &  Johnson  shall  not 
change  the  composition  of  the  management 
of  the  Cordis  Neuroscience  Business  except 
that  the  Management  Committee  shall  have 
the  power  to  remove  management  employees 
for  unsatisfactory  performance  or  for  cause. 

j.  If  the  Chairman  of  the  Management 
Committee  ceases  to  act  or  fails  to  act 
diligently,  a  substittate  Chairman  shall  be 
appointed  in  the  same  manner  as  provided  in 
Paragraphs  3.c.  and  3.d. 

k.  Cordis  persoimel  connected  with  the 
Cordis  Neuroscience  Business  or  providing 
support  services  to  the  Cordis  Neuroscience 
Business  as  of  the  date  this  Hold  Separate  is 
signed  shall  continue,  as  employees  of 
Johnson  &  Johnson,  to  provide  such  services 
as  of  the  date  of  this  Hold  Separate.  Such 
Johnson  &  Johnson  personnel  must  retain  and 
maintain  all  material  confidential 
information  relating  to  the  Cordis 
Neuroscience  Business  on  a  confidential 
basis  and,  except  as  is  permitted  by  this  Hold 
Separate,  such  persons  shall  be  prohibited 
from  providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing  any  such 
information  to  or  with  any  other  person 
whose  employment  involves  any  other 
Johnson  8c  Johnson  business. 

Such  Johnson  &  Johnson  personnel  shall 
also  execute  a  confidentiality  agreement 
prohibiting  the  disclosure  of  any  material 
confidential  Cordis  Neuroscience  Business  or 
Johnson  &  Johnson  information. 

1.  The  Cordis  Neuroscience  Business  shall 
be  staffed  with  sufficient  employees  to 
maintain  the  viability  and  competitiveness  of 
the  Cordis  Neuroscience  Business,  which 
employees  shall  be  the  Cordis  Neuroscience 
Business's  employees  and  may  also  be  hired 
from  sources  other  than  Johnson  &  Johnson. 
Each  management  employee  of  the  Cordis 
Neuroscience  Business  shall  execute  a 
confidentiality  agreement  prohibiting  the 
disclosure  of  any  Cordis  Neuroscience 
Business  confidential  information. 

m.  Johnson  &  Johnson  shall  circulate  to  the 
management  employees  of  the  Cordis 
Neuroscience  Business  and  appropriately 
display  a  notice  of  this  Hold  Separate  and 


Consent  Order  in  the  form  attached  hereto  as 
Attachment  A. 

n.  Johnson  &  Johnson  shall  cause  the 
Cordis  Neuroscience  Business  to  expend 
funds  for  research  and  development,  quality 
control,  manufacturing  and  marketing  of 
Cordis  Neuroscience  Business  products  at  a 
level  not  lower  than  that  budgeted  for  either 
the  1994  or  1995  fiscal  year,  and  shall 
increase  such  spending  as  deemed 
reasonably  necessary  in  light  of  competitive 
conditions.  Within  thirty  (30)  days  of  the 
date  of  this  Hold  Separate,  the  Chairman  of 
the  Managemert  Committee  shall  develop  a 
budget  and  operating  plan  for  the  1996  fiscal 
year  that  complies  with  the  provisions  of  this 
Paragraph  and  present  it  to  the  Management 
Committee  for  approval.  If  necessary, 
Johnson  &  Johnson  shall  provide  the  Cordis 
Neuroscience  Business  with  any  funds  to 
accomplish  the  foregoing.  Johnson  &  Johnson 
shall  provide  to  the  Cordis  Neuroscience 
Business  such  support  services  as  provided 
by  Cordis  prior  to  the  Merger. 

o.  Johnson  &  Johnson  shall  provide  the 
Cordis  Neuroscience  Business  with  sufficient 
worlcing  capital  to  operate  at  a  level  not  less 
than  the  rate  of  operation  in  effect  during  the 
twelve  (12)  months  preceding  the  date  of  this 
Hold  Separate 

p  The  Management  Committee  shall  serve 
at  the  cost  and  expense  of  Johnson  k 
lohnson  lohnson  &  Johnson  shall  indemnify 
the  Maragement  Committee  against  any 
losses  or  claims  of  any  kind  that  might  arise 
out  of  its  involvement  under  this  Hold 
Separate,  except  to  the  extent  that  such  losses 
or  claims  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or  bad 
faith  by  the  Management  Committee 
members 

q  The  Management  Committee  shall  have 
access  to  and  be  informed  about  all 
companies  who  inquire  about,  seek  or 
propose  to  buy  the  Cordis  Neuroscience 
Business 

r  Notwithstanding  the  provisions  of 
Paragraph  3.h  .  companies  who  undertake  a 
due  diligence  process  in  the  course  of 
negotiations  to  purchase  the  Cordis 
Neuroscience  Business  may  be  accompanied 
and  assisted  by  the  Johnson  &  Johnson 
Management  CJommittee  Member,  in  addition 
to  appropriate  Cordis  Neuroscience  Business 
employees  selected  by  the  Management 
Cijmmittee.  The  Johnson  &  Johnson 
Management  Committee  Member  may 
delegate  tasks  relating  to  such  due  diligence  - 
to  attorneys,  accountants  and/or  other 
financial  employees  of  Johnson  &  Johnson 
who  are  not  directly  engaged  in  the  Johnson 
&  Johnson  .Neurological  Products  Business; 
provided,  however,  that  such  Johnson  & 
lohnson  employees,  accountants  and 
attorneys  shall  execute  a  confidentiality 
agreement  prohibiting  the  disclosure  of  any 
Cordis  Neuroscience  Business  material 
confidential  information. 

4  Should  the  Federal  Trade  Commission 
seek  in  any  proceeding  to  compel  Johnson  & 
lohnson  to  divest  itself  of  the  Cordis 
Neuroscience  Business,  or  any  additional 
assets,  as  provided  in  the  Consent 
.\greement.  or  to  seeic  any  other  injunctive  or 
equitable  relief,  Johnson  &  Johnson  shall  not 
raise  any  objection  based  on  the  expiration  of 


the  applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the  fact 
that  the  Commission  has  permitted  the 
Merger.  Johnson  &  Johnson  shall  also  waive 
all  rights  to  contest  the  validity  of  this  Hold 
Separate. 

5.  To  the  extent  that  this  Hold  Separate 
requires  Johnson  &  Johnson  to  take,  or 
prohibits  Johnson  &  Johnson  from  taking, 
certain  actions  that  otherwise  may  be 
required  or  prohibited  by  contract,  Johnson  & 
Johnson  shall  abide  by  the  terms  of  this  Hold 
Separate  or  the  Consent  Agreement,  and  shall 
not  assert  as  a  defense  such  contract 
requirements  in  a  civil  penalfy  action 
brought  by  the  Conmiission  to  enforce  the 
terms  of  this  Hold  Separate  or  the  Consent 
Agreement 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold  Separate, 
subject  to  any  legally  recognized  privilege  or 
provision  of  applicable  law,  and  upon 
written  request  with  reasonable  notice  to 
Johnson  ft  Johnson  made  to  its  General 
Counsel.  Johnson  &  Johnson  shall  permit  any 
duly  authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
Johnson  &  Johnson  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accounts,  corresjxjndence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under  the 
control  of  Johnson  ft  Johnson  or  relating  to 
compliance  with  this  Hold  Separate: 

b.  Upon  five  (5)  days'  notice  to  Johnson  ft 
Johnson,  and  without  restraint  or  interference 
bom  it,  to  interview  officers  or  employees  of 
Johnson  &  Johnson,  who  may  have  counsel 
present,  regarding  any  such  matters. 

7.  This  Hold  Separate  shall  not  be  binding 
until  approved  by  the  Commission. 

Attachment  A. — Notice  of  Divestiture 
and  Requirement  for  Confidentiality 

Johnson  &  Johnson  and  Cordis 
Corporation  have  entered  into  a  Consent 
Agreement  and  Agreement  to  Hold 
Separate  with  the  Federal  Trade 
Commission  ("Commission")  relating  to 
the  divestiture  of  the  Cordis 
Neuroscience  Business.  Until  after  the 
Commission's  Order  becomes  final  and 
the  Cordis  Neuroscience  Business  are 
divested,  the  Cordis  Neuroscience 
Business  must  be  managed  and 
maintained  as  a  separate,  ongoing 
business,  independent  of  all  other 
Johnson  &  Johnson  businesses.  All 
competitive  information  relating  to  The 
Cordis  Neuroscience  Business  must  be 
retained  and  maintained  by  the  persons 
involved  in  the  Cordis  Neuroscience 
Business  on  a  confidential  basis  and 
such  persons  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing  any 
such  information  to  or  with  any  other 
person  whose  employment  or  agency 
involves  any  other  Johnson  &  Johnson 
business.  Similarly,  all  such  persons 
involved  in  any  other  Johnson  & 
Johnson  business  small  t>e  prohibited 
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from  providing,  discussing,  exchanging, 
circulating  or  otherwise  furnishing 
competitive  information  about  such 
business  to  or  with  any  person  whose 
employment  or  agency  involves  the 
Cordis  Neuroscience  Business. 
Any  violation  of  the  Consent 
Agreement  or  the  Agreement  to  Hold 
Separate,  incorporated  by  reference  as 
part  of  the  Consent  Order,  may  subject 
Johnson  &  Johnson  to  civil  penalties  and 
other  relief  as  provided  by  law. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
^Commission")  has  accepted  subject  to 
final  approval  an  agreement  containing 
a  proposed  consent  order  from  Johnson 

6  Johnson  under  which  Johnson  & 
Johnson  would  divest  the  Cordis 
Neuroscience  Business,  which  includes 
Cordis'  neurological  .shunt  product  line. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  be<:ome  part  of 
•the  public  record.  After  sixty  (60)  days 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

Johnson  &  Johnson,  a  New  Jersey 
based  corporation,  has  proposed  to 
acquire  Cordis  Corporation,  a  Florida 
ba.sed  corporation,  in  a  stock  for  stock 
exchange  worth  $1.8  billion. 

The  proposed  complaint  alleges  that 
the  proposed  merger,  if  consummated, 
would  constitute  a  violation  of  Section 

7  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  §  18,  and  Section  5  of  the  FTC 
Act,  as  amended.  15  U.S.C.  §45,  in  the 
market  for  neurological  shunts. 
Neurological  shunts  are  medical  devices 
used  to  treat  hydrocephalus,  a  brain 
disorder  that  primarily  afflicts  young 
children.  The  merger  will  substantially 
increase  concentration  in  the  already 
highly  concentrated  U.S.  shunt  market: 
two  firms  will  control  over  85%  of  the 
market.  Anticompetitive  effects,  such  as 
increased  prices  and  decreased  services, 
are  likely  to  result.  In  addition,  timely 
entry  by  other  companies,  both  in  the 
United  States  and  overseas,  is  unlikely 
to  defeat  these  anticompetitive  effects. 
Entry  cannot  occur  in  a  timely  fashion 
-because  of  the  difficulty  of  developing 
competitive  neurological  shunt  designs, 
establishing  manufacturing  facilities, 
organizing  a  sales  and  service  network, 
receiving  Food  and  Drug  Administration 
approval,  and  gaining  physician 
acceptance  in  the  market. 

The  proposed  consent  order  would 
remedy  the  alleged  violation  by 


replacmg  the  lost  competition  that 
would  result  from  the  merger.  It 
provides  that  Johnson  &  Johnson  shall 
divest  the  Cordis  Neuroscience  Business 
within  twelve  (12)  months  of  the  date 
the  proposed  order  becomes  final.  The 
Cordis  Neuroscience  Business  is  a  single 
operational  unit  that  sells  neurological 
shunts,  intracranial  pressure  drainage 
systems  and  neuroendoscopy 
equipment.  Significant  synergies 
between  the  products  manufactured  and 
sold  by  the  Business  exist,  and  Cordis' 
shunts  are  sold  as  part  of  the  broader 
product  line.  Therefore,  a  divestiture  of 
the  whole  business  is  necessary  to 
maintain  competition  in  the  shunt 
market.  The  proposed  order  requires 
Cordis  Neuroscience  Business  to  take  all 
the  steps  necessary  to  assure  the 
viability,  marketability,  and 
comi>etitiveness  of  the  Cordis 
Neuroscience  Business,  and  to  prevent 
the  destruction,  removal,  wasting, 
deterioration,  or  impairment  of  the 
Cordis  Neuroscience  Business. 

If  Johnson  &  Johnson  is  unable  to 
divest  the  Cordis  Neuroscience  Business 
within  twelve  (12)  months,  then  a 
trustee  may  be  appointed  by  the 
Commission  to  divest  the  Cordis 
Neuroscience  Business  within  an 
additional  twelve  (12)  month  period.  If, 
at  the  end  of  that  twelve  (12)  month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  time  period  for  divestiture  can 
be  extended  up  to  two  (2)  times  by  the 
court. 

A  Hold  Separate  Agreement  signed  by 
Johnson  &  Johnson  provides  that,  during 
the  time  period  from  the  date  the  Hold 
Separate  is  accepted  until  the 
divestiture  of  the  Cordis  Neuroscience 
Business  is  completed,  the  Cordis 
Neuroscience  Business  shall  be  held 
separate  and  operated  independently  of 
Johnson  &  Johnson. 

Under  the  provisions  of  the  order, 
Johnson  &  Johnson  is  also  required  to 
provide  to  the  Commission  a  report  of 
compliance  with  the  divestiture 
provisions  of  the  order  within  sixty  (60) 
days  following  the  date  this  order 
becomes  final,  and  every  sixty  (60)  days 
thereafter  until  Johnson  &  Johnson  has 
completely  divested  its  interest  in  the 
Cordis  Neuroscience  Business. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
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Food  and  Drug  Administration 
[Docket  No.  95E-0301] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Pa'.er.: 
Extension;  PREVACIDQ;; 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
PREVACID®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
AOORESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration, 5600  Fishers  Lane, 
Rockville,  MD  20857.  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 


Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  PREVACID® 
(lansoprazole).  PREVACID®  is  indicated 
for  short-term  treatment  (up  to  4  weeks) 
for  healing  and  symptom  relief  of  active 
duodenal  ulcer.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  PREVACID®  (U.S.  Patent 
No.  4.628,098)  from  Hiroshi  Akimoto, 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
September  25,  1995,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  PREVACID®  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  tne 
applicable  regulatory  review  period  for 
PREVACID®  is  2,870  days.  Of  this  time, 
2,328  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  542  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  3550)) 
became  effective.July  3,  1987.  FDA  has 
verified  the  applicants's  claim  that  the 
date  that  the  investigational  new  drug 
application  (IND)  became  effective  wa.s 
July  3. 1987. 

2.  The  date  the  appUcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  November  15,  1993.  The 
applicant  claims  November  12,  1993,  as 
the  date  the  new  drug  application 
(NDA)  for  PREVACID®  (NDA  20-^06) 
was  initially  submitted.  However,  FDA 
records  indicate  that  the  applicant 
submitted  NDA  20-406  on  November 
12,  1993.  and  FDA  received  the  NDA  on 
November  15,  1993,  which  is 
considered  to  be  the  NDA  initially 
submitted  date. 

3.  The  date  the  application  was 
approved:  May  10,  1995.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-406  was  approved  on  May  10,  1995. 


This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,706  days  of  patent 
term  exten.sion. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  4,  1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  1,  1996,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  bo 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  21, 1995. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  95-31557  Filed  12-29-95;  8:45  ami 
Billing  code  4160-oi-F 


[Docket  No.  95E-0303] 

Determination  of  Regulatory  Review 
Period  for  Purposes  o<  Patent 
Extension;  ADENOSCAN- 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ADENOSCAN®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Comrrierce. 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)II)lB). 

FDA  recently  approved  for  marketing 
the  human  drug  product 
ADENOSCAN®  (adenosine). 
ADENOSCAN®  is  indicated  as  an 
adjunct  to  thallium-201  myocardial 
perfusion  scintigraphy  in  patients 
unable  to  exercise  adequately.  . 

Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
ADENOSCAN*  (U.S.  Patent  No. 
5,070,877)  from  Medco  Research,  Inc., 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
September  25.  1995.  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
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human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ADENOSCAN®  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ADENOSCAN*  is  2,688  days.  Of  this 
time.  768  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,920  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  January  9,  1988.  The 
applicant  claims  December  10,  1987,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  January  9,  1988, 
which  was  30  days  after  FDA  receipt  of 
the  IND  on  December  10.  1987. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  February  14,  1990.  The 
applicant  claims  February  9,  1990,  as 
the  date  the  new  drug  application 
(NDA)  for  ADENOSCAN®  (NDA  20- 
059)  was  initially  submitted.  However, 
while  FDA  records  indicate  that  the 
applicant  submitted  NDA  20-059  on 
February  9.  1990,  FDA  received  the 
NDA  on  February  14,  1990,  which  is 
considered  to  be  the  date  the  NDA  was 
initially  submitted. 

3.  The  date  the  human  drug  was 
approved:  May  18,  1995.  FDA  has 
verified  the  applicant's  claim  that  NDA- 
059  was  approved  on  May  18,  1995. 

This  detern\i nation  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  159  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the>dates  as  published  is  incorrect  may, 
on  or  before  March  4.  1996,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  1,  1996.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 


must  contain  sufficient  facts  to  merit  an, 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong..  2d  sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  C)ockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  December  21.  1995. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  95-31555  Filed  12-29-95;  8:45  ami 

BILUNQ  COM  41<0-«1-F 


Advisory  Committee;  Notice  of  Meeting 

AGBICY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-80O-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

immunology  Devices  Panel  of  the 
Medical  Devices  Advisory.  Committee 

Date,  time,  and  place  January  22, 
1996.  9:30  a.m.,  Gaithersburg  Hilton 
Hotel.  Salons  D  &  E,  620  Perry  Pkwy.. 


Gaithersburg.  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  hotel.  Attendees 
requiring  overnight  accommodations 
may  contact  the  hotel  at  301-977-8900 
and  reference  FDA  Panel  meeting  block. 
Reservations  will  be  confirmed  at  the 
group  rate  based  on  availability. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9:30  a.m.  to  10:30 
a.m.,  unless  participation  does  not  last 
that  long;  open  committee  discussion. 
10:30  a.m.  to  4  p.m.  For  information 
regarding  the  analyte  specific  reagents 
classification — Kaiser  J.  Aziz.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
440),  Food  and  Drug  Administration, 
2098  Gaither  Rd.,  Rockville,  MD  20850, 
301-594-3084.  For  information 
regarding  the  conduct  of  the  meeting — 
Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rot;kville.  MD  20850,  301-594- 
1293.  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  Immunology  Devices  Panel,  code 
12516. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation.. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  8,  1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  consider  the 
classification  of  analyte  specific 
reagents  as  in  vitro  diagnostic  devices. 
FDA  intends  to  develop  a  regulatory 
scheme  to  handle  products  currently 
being  used  by  clinical  laboratories  as 
materials  for  in-house  ("home  brew") 
assays.  Analyte  specific  reagents  are 
chemical,  poly  or  monoclonal 
antibodies,  proteins,  nucleic  acid 
sequences,  which,  by  their  physio- 
chemical  reaction  with  substances  in  a 
specimen,  aliow  a  test  procedure  to 
distinguish  or  quantify  an  individual 
chemical  substance  or  ligand  in  a 
biological  specimen.  These  are  used  in 
the  production  of  in-house  tests  which 
are  of  high  complexity  under  the 
Clinical  Laboratory  Improvement  Act  of 
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1988.  They  are  considered  medical 
devices.  Currently,  such  reagents  are 
being  made  widely  available  to  clinical 
laboratories  under  "research  use  only" 
or  "investigational  use  only"  labeling  or 
as  unlabeled  components  of  a  final  test. 

FDA  believes  that  most  analyte 
specific  reagents  may  be  considered  for 
classification  as  class  I  devices  and 
exempted  from  the  premarket 
notification  (510(k))  procedure  in 
subpart  E  of  21  CFR  part  807  if  the 
reagents  do  not  make  analytical  or 
clinical  performance  claims.  FDA  is 
currently  considering  an  approach 
under  which  such  analyte  specific 
reagents  would  be  subject  to  other 
general  controls:  (1)  Registration  and 
listing,  (2)  medical  device  reporting 
requirements,  and  (3)  good 
manufacturing  practice  requirements. 
FDA  is  also  considering  establishing 
restrictions  under  section  520(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360j(e))  on  the  sale, 
distribution,  or  use  of  the  devices. 

The  issue  of  classification  and  the 
nature  of  appropriate  restrictions  will  be 
the  subject  of  the  panel  meeting. 

Although  FDA  believes  that  most 
analyte  specific  reagents  may  be 
considered  for  regulation  in  this  way, 
the  agency  also  believes  that  a  small 
number  of  analyte  specific  reagents  (e.g., 
those  used  to  diagnose  communicable 
diseases  through  blood  or  other  means) 
would  be  more  properly  classified  into 
class  II  or  III  and  subject  to  the 
premarket  controls  (510(k)  or  premarket 
approval)  applicable  to  such 
classification. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  peulicipation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  detennines  will  facilitate 
the  committee's  work. 


Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall' 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
pre.sentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  December  21, 1995. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[PR  Doc.  95-31554  Filed  12-29-95:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Conservation  Advisory  Group,  Yakima 
River  Basin  Water  Enhancement 
Project,  Yakima,  WA 

agency:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  meetings. 

SUMMARY:  Title  XII,  The  Act  of  October 
31,  1994  (Public  Law  103^34),  directs 
the-Secretary  of  the  Interior,  in 
consultation  with  the  State  of 
Washington,  the  Yakama  Indian  Nation. 
Yakima  River  Basin  Water  Conservation 
Advisory  Group  and  a  Facilitator  within 
12  months  of  enactment.  The  purpose  of 
the  Conservation  Advisory  Group  is  to 
provide  technical  advice  and  counsel  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 

DATES:  Meetings  will  be  held  at  the 
Upper  Columbia  Area  Office.  Bureau  of 
Reclamation.  1917  Marsh  Road,  Yakima, 
Washington,  beginning  at  12  noon  on 
the  following  dates:  January  16,  1996, 
February  20,  1996,  March  19,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walt  Fite,  Program  Manager,  Yakima 
River  Water  Enhancement  Project,  PO 
Box  1749,  Yakima,  Washington  98907, 
(509)  575-5848  ext.  267. 

SUPPLEMENTARY  INFORMATION:  The  Basin 
Conservation  Program  is  structured  to 
provide  economic  incentives  with 
cooperative  Federal.  State,  and  local 
funding  to  stimulate  the  identification 
and  implementation  of  structural  and 
nonstructural  cost-effective  water 
conservation  measures  in  the  Yakima 
River  basin.  Improvements  in  the 
efficiency  of  water  delivery  and  use  will 
result  in  improved  streamflows  for  fish 
and  wildlife  and  improve  the  reliability 
of  water  supplies  for  irrigation. 

Dated:  December  20, 1995. 
Jim  Cole, 

Area  Manager,  Upper  Columbia  Area  Office, 
Bureau  of  Reclamation,  Yaidma.  Washington. 
IFR  Doc.  95-31551  Filed  12-29-95;  8:45  am) 
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DePABrMFNTUh  :  .HANSPORTATION 

Fe<>>:'r  r  f^.iiiroad  Administration 
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w  liver  of  Complianca 


in  aci  oru.incf  with  49  CFR  211.9  and 
211.41,  notir:e  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  RSEQ-95-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
Communications  received  before  March 
4,  1996  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m. -5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
SW.  Washington,  DC  20590.  The  waiver 
petitions  are  as  follows: 

Mirhigan  Stale  Trust  for  Railway 
f  rfs«?Tvation,  Inc.  (MSTP) 

FBA  Waiver  Petition  Docket  No.  RSEQ- 
95-3 

The  MSTP  seeks  a  waiver  of 
compliance  with  Title  49,  Code  of 
Federal  Regulations  (49  CFR),  Part  240, 
"QualiPications  for  Locomotive 
Engineers."  MSTP  is  a  non-profit 
educational  corporation.  MSTP  owns 
and  operates  a  1941  Lima  built  steam 
locomotive.  The  locomotive.  No.  1225, 
has  operated  approximately  5000  miles 
since  1988  throughout  the  general 
railrond  system  and  has  been  in 
complian(x  with  49  CFR  part  230  since 
that  time.  The  MSTP  steam  locomotive 


is  located  at  a  repair  facility  in  Owosso, 
Michigan.  The  facility  is  connected  to 
the  tracks  of  the  Tuscola  and  Saginaw 
Bay  Railway  (TSBY).  The  MSTP  owns 
and  controls  two  (2)  lead  tracks  each 
approximately  130  feet  long  and 
extending  from  the  repair  shop  building 
to  the  conne«:tion  with  the  TSBY.  The 
MSTP  requests  a  waiver  from  Part  240 
which  will  allow  operation  of  No.  1225 
a  distance  of  .875  miles  in  each 
direction  by  non-certified  persons  over 
TSBY  trackage  with  approved 
restrictions.  The  waiver  would  allow 
MSTP  to  permit  the  public  to  operate 
the  locomotive  on  the  TSBY  trackage.  In 
addition.  MSTP  would  generate 
continued  interest  in  and  revenue 
required  to  teach  steam  technology  to 
future  generations. 
Phil  Olekszyk. 

Deputy  Asscx:iate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
|FR  Doc.  95-31547  Filed  12-2»-95;  8:45  ami 
BNJJNO  COOC  4ai»-4M-4fl 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

agency:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  and  time  of  the  next  meeting  and 
the  agenda  for  consideration  by  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service. 

DATE:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  January  19, 
1996,  from  9:30  a.m.  to  12:30  p.m.  and 
from  2:00  p.m.  to  3:30  p.m.  in  the 
Stanton  Room,  20th  Floor,  World  Trade 
Center.  Baltimore,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
IDennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004,  Department  of  the  Treasury,  1500 
Pennsylvania,  NW.,  Washington,  DC 
20220.  Tel.:  (202)  622-0220. 
SUPPLEMENTARY  INFORMATION:  At  the 
January  19,  199fi  ses.sioii,  the  regular 
quarterly  meeting  of  the  Advisory 
Committee,  the  Committee  is  expected 
to  consider  the  agenda  items  listed 
below.  The  agenda  may  be  modified 
prior  to  the  meeting. 

1.  FY  1995  Compliance  measurement 
results. 

2.  Review  of  the  remote  filing  test 
and  future  plans. 


3.  Customs  inbond  proposal  under 
the  Customs  Modernization  Act. 

4.  Fraud  detection  and  cargo 
inspection  innovations. 

5.  Protection  of  confidentiality  of 
account  information  and  other 
proprietary  information  made  available 
to  Customs. 

6.  Selective  review  of  Customs 
enforcement  and  administration  of  other 
Federal  agency  laws,  regulations,  and 
requirements. 

The  tentative  agenda  for  the  meeting 
may  be  modified  prior  to  the  meeting 
date.  Public  observers  wishing  to  verify 
agenda  items  prior  to  the  meeting  may 
do  so  by  contacting  the  office  of  Tariff 
and  Trade  Affairs,  (202)  622-0220. 

The  meeting  is  open  to  the  public; 
however  participation  in  the 
Committee's  deliberations  is  limited  to 
Committee  members  and  Customs  and 
Treasury  Department  staff.  A  person 
other  than  an  Advisory  Committee 
member  who  wishes  to  attend  the 
meeting,  should  give  advance  notice  by 
contacting  Ms.  Theresa  Manning  at 
(202)  622-0220  no  later  than  January  12, 
1996. 

Dated:  December  27,  1995. 
Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary 
(Regulatory.  Tariff  and  Trade  Enforcement). 
(FR  Doc.  95-31575  Filed  12-29-95;  8:45  am) 
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Customs  Service 

Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  Extension  of  Time  in  Which  To 
File  Vessel  Repair  Documents 

AGENCY:  U.S.  Customs.  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Extension 
of  Time  Limit  In  Which  To  File  Vessel 
Repair  Documents.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  4,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group.  Room  6216, 
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1301  Constitution  Ave.,  N.W.. 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216.  1301  Constitution  Avenue  N.W., 
Washington.  D.C.  20229.  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Extensfon  of  Time  In  Which  To 
File  Vessel  Repair  Documents. 

OMB  Number:  1515-0195. 

Form  Number:  N/A. 

Abstract:  This  collection  of 
information  is  required  to  establish 
duties  assessed  upon  the  value  of 
repairs  accomplished  outside  of  the 
United  States  on  certain  American-flag 
vessels.  Customs  regulations  19  CFR 
4. 14(a)(2)(iii)(B)(b)(2)(ii)  states 
"whenever  a  repair  entry  is  submitted  as 
a  full  and  complete  account,  the  entry 
is  submitted  as  an  incomplete  account, 
the  evidence  must  be  submitted  within 
90  days  from  the  date  of  the  vessel's 
arrival."  However,  an  additional  30-day 
extension  may  be  granted  if  a  written 
request  is  submitted  before  the  end  of 
the  90-day  period,  along  with  a 
satisfactory  explanation,  by  the  party 
required  to  furnish  the  evidence  of  cost. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  112. 


Dated:  December  27. 1995. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
(FR  no,    nS-31562  Filed  12-29-95;  8:45  am) 

BiwLiNG  CODE  4820-02-P 


Public  Information  Collection 
Requirements:  Request  tor  Publ'c 
Input;  Documentation  Requirements 
for  Articles  Entered  Under  Cena'r 
Special  Tariff  Treatment  Previsions 

AGENCY:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  Documentation 
Requirements  For  Articles  Entered 
Under  Certain  Special  Tariff  Treatment 
Provisions.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
1^   44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  March  4,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216,  1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 


comments  concerning  the  following 
information  collection: 

Title:  Documentation  Requirements 
For  Articles  Entered  Under  Certain 
Special  Tariff  Treatment  Provisions. 

OAfB  Number:  1515-0194. 

Form  Number:  N/A. 

Abstract:  This  collection  of 
information  is  required  to  determine 
whether  imported  articles  are  entitled  to 
duty-free  or  reduced  duty  treatment 
when  returned  to  the  U.S.  and  entered 
under  subheading  9801.00.10, 
9802.00.20,  9802.00.50,  or  9802.00.60. 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  declaration 
by  the  owner,  importer,  consignee,  or 
agent  required  by  19  CFR  10.1(a), 
10.8(a).  and  10.9(a)  state  that  the 
statutory  conditions  and  requirements 
for  entry  under  the  above  HTSUS 
subheadings  have  been  satisfied. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estiniated  Number  of  Respondents: 
2,250. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  450. 

Dated:  December  27, 1995. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
|FR  Doc.  95-31561  Filed  12-29-95;  8:45  ami 
BILUNQ  CODE  4820-02-P 

[T.D.  96-6] 

Tariff  Classification  of  Sleepwear 
Separates 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  determination  regarding 
inconsistent  tariff  classification  rulings 
of  sleepwear  separates. 

SUMMARY:  This  notice  advises  the  public 
that  Customs  is  modifying  inconsistent 
rulings  on  garments  known  as  paiama  or 
sleepwear  separates  which  do  not 
conform  with  Customs  position  on  the 
proper  classification  of  such  garments. 
Customs  Headquarters  has  issued 
rulings  that  women's  woven  cotton 
pajama  or  sleepwear  separates,  when 
imported  without  a  matching 
component  (thus  precluding 
classification  as  pajamas),  are  classified 
as  similar  articles  and  remain  within 
heading  6208  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Heading  6208,  HTSUS,  provides  for 
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women's  or  girls'  singlets  and  other 
undershirts,  slips,  petticoats,  briefs, 
panties,  nightdresses,  pajamas, 
negligees,  bathrobes,  dressing  gowns 
and  similar  articles.  It  has  come  to 
Customs  attention  that  prior  to  issuance 
of  these  rulings  a  limited  number  of 
rulings  were  issued  on  similar  garments 
referred  to  as  pajama  bottoms,  sleep 
bottoms  or  sleep  shorts.  In  these  earlier 
rulings,  the  garments  ruled  upon  were 
classiHed  in  the  provision  for  women's 
or  girls'  pajamas.  This  was  an  error.  Due 
to  the  likelihood  that  Customs 
Headquarters  may  not  be  aware  of  all 
rulings  issued  on  such  garments,  notice 
was  given  on  August  18,  1995  in  the 
Federal  Register  (60  FR  43183)  of  our 
intent  to  modify  these  inconsistent 
rulings  to  conform  with  our  view  with 
respect  to  classification  of  the  garments, 
not  as  pajamas,  but  as  similar  articles. 
No  comments  were  received  in  response 
to  our  notice  of  intent  to  modify  the 
inconsistent  rulings. 
EFFECTIVE  DATE:  Merchandise  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  March  4, 1996. 
FOR  FURTHER  INFORHiATION  CONTACT: 
Cynthia  Reese.  Textile  Classification 
Branch  (202-482-7050). 

?    POLEMEMTARY  INFORMATK3N: 

Bdc:kground 

This  notice  advises  the  public  that 
Customs  is  modifying  inconsistent 
rulings  on  garments  known  as  pajama  or 
sleepwear  separates  which  do  not 
conform  with  Customs  current  views  on 
the  proper  classification  of  such 
garments.  Customs  Headquarters  issued 
a  ruling  on  the  classification  of  certain 
women's  sleepwear  separates.  HRL 
956202  of  September  29,  1994.  In  that 
ruling.  Customs  ruled  that  women's 
woven  cotton  pajama  or  sleepwear 
separates,  when  imported  without  a 
matching  component  (thus  precluding 
classification  as  pajamas),  are  classified 
as  similar  articles  and  remain  within 
heading  6208  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Heading  6208,  HTSUS,  provides  for 
women's  or  girls'  singlets  and  other 
undershirts,  slips,  petticoats,  briefs, 
panties,  nightdresses,  pajamas, 
negligees,  bathrobes,  dressing  gowns 
and  similar  articles.  As  similar  articles, 
the  pajama/sleepwear  separates  were 
classified  in  subheading  6208.91.3010, 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (HTSUSA). 

Rulings  issued  since  HRL  956202 
have  followed  the  classification 
arguments  stated  therein.  Customs 
became  aware  that  prior  to  issuance  of 
this  ruling  a  limited  number  of  rulings 
were  issued  on  similar  garments 


referred  to  as  pajama  bottoms,  sleep 
bottoms  or  sleep  shorts.  In  these  earlier 
rulings,  the  garments  ruled  upon  were 
classified  in  the  provision  for  women's 
or  girls'  pajamas.  This  was  an  error.  Due 
to  the  likelihood  that  Customs 
Headquarters  may  not  be  aware  of  all 
rulings  issued  on  such  garments,  notice 
was  given  on  August  18,  1995  in  the 
Federal  Register  (60  FR  43183)  of  our 
intent  to  modify  these  rulings  to  reflect 
classification  of  the  garments,  not  as 
pajamas,  but  as  similar  articles.  No 
comments  were  received  in  response  to 
the  notice. 

In  Headquarters  Ruling  Letter  088192 
issued  on  February  20,  1991.  and  New 
York  Ruling  Letter  862500  of  April  29. 
1991,  a  pair  of  ladies'  boxer-style  shorts, 
style  53035.  were  classified  in 
subheading  6208.22.0000,  HTSUSA. 
which  provides  for  women's  or  girls' 
nightdresses  and  pajamas  of  man-made 
fibers.  Style  53035  was  constructed  of  a 
woven  polyester  satiny  fabric.  In  NYRL 
885168  of  May  17.  1993,  Customs 
classiHed  a  pair  of  boxer-type  shorts  of 
100  percent  woven  polyester  charmeuse 
as  sleepwear  in  subheading 
6208.22.0000.  HTSUSA.  In  DD  889242 
of  August  27,  1993,  Customs  classified 
a  women's  woven  cotton  pajama  pant  in 
subheading  6208.21.0020,  HTSUSA, 
and,  in  NYRL  890570  of  October  20, 
1993,  (amended  by  supplemental  letter 
of  October  28,  1993)  Customs  classified 
five  styles  of  women's  woven  boxer- 
styled  sleep  shorts  (all  sold  with  a 
coordinating  upper  body  garment)  in 
subheadings  6208.21.0010,  HTSUSA 
and  6208.21.0020,  HTSUSA.  Customs 
Headquarters  believes  the  conclusions 
in  these  rulings  that  the  garments  at 
issue  therein  would  be  principally  used 
as  sleepwear  and  should  be  classified  as 
such  are  correct.  These  are  rulings 
which  Customs  is  able  to  identify  and 
which  are  hereby  modified  to  conform 
with  HRL  956202.  The  error  in  the 
rulings  was  not  the  conclusion  that  the 
garments  were  sleepwear.  but  the 
classification  of  the  garments  at  the 
subheading  level  in  the  provision  for 
pajamas.  Any  other  Customs  rulings  on 
virtually  identical  merchandise  in 
which  the  goods  were  classified  in  the 
provision  for  pajamas  are  also  subject  to 
this  notice. 

In  order  to  be  classified  in  the 
provision  for  nightdresses  and  pajamas, 
a  garment  must  be  one  of  the  named 
articles.  In  Headquarters  Ruling  Letter 
088635  of  May  24,  1991.  the  meaning  of 
the  term  "pajamas"  was  examined  and 
it  was  determined  that  the  common 
mecming  of  the  term  required  top  and 
bottom  garments  and  that  "pajama 
bottoms"  or  sleep  bottoms  without 


pajama  tops  are  not  classifiable  as 
pajamas. 

It  follows  that  the  women's  sleepwear 
bottoms  which  were  the  subject  of  the 
previously  cited  rulings  cannot  be 
classified  in  the  provision  for 
nightdresses  and  pajamas.  Although  not 
classifiable  as  pajamas,  these  garments 
may  be  classified  as  "other  similar 
articles"  in  the  "other"  provision  of 
heading  6208.  HTSUS. 

The  rationale  for  classification  of  the 
garments  at  issue  in  heading  6208, 
HTSUS,  as  sitnilar  to  nightdresses  and 
pajamas  lies  in  the  rule  of  statutory 
construction  known  as  ejusdem  generis. 
In  Van  Dale  Industries  v.  United  States, 
Slip  Op.  94-54.  (April  1.  1994),  in 
discussing  ejusdem  generis,  the  Court  of 
International  Trade  stated: 

One  rule  of  statutory  construction  is 
ejusdem  generis,  which  means  "of  the  same 
kind,  class,  or  nature."  Black's  Law 
Dictionary  A64  (5th  ed.  1979).  This  rule 
applies  "whenever  a  doubt  arises  as  to 
whether  a  given  article  not  specifically 
named  in  the  statute  is  to  be  placed  in  a  class 
of  which  some  of  the  individual  subjects  are 
named."  [United  States  v  Damrak  Trading 
Co..  Inc..  43  CCPA  77,  79.  C.A.D.  611  (1956).| 
Under  ejusdem  generis,  where  particular 
words  of  description  are  followed  by  general 
terms,  the  latter  will  be  regarded  as  referring 
to  things  of  a  like  class  with  those 
particularly  described.  Id.  In^other  words, 
ejusdem  generis  requires  that  merchandise 
possess  the  particular  characteristics  or 
purposes  that  unite  the  speciHed  exemplars 
in  order  to  be  classified  under  the  general 
terms.  See,  Nissho-Iwasi  Am.  Corp.  v.  United 
States.  10  QT  154.  157.  641  F.  Supp.  808, 
810  (1986)  (citations  omitted). 

Heading  6208.  HTSUS.  specifically 
provides  for  women's  and  girls'  singlets 
and  other  undershirts,  slips,  petticoats, 
briefs,  panties,  nightdresses,  pajamas, 
negligees,  bathrobes,  dressing  gowns 
and  similar  articles.  To  apply  ejusdem 
generis.  Customs  must  ascertain  the 
shared  characteristics  or  purposes  of  the 
named  garments  in  heading  6208, 
HTSUS. 

All  of  the  articles  named  in  heading 
6208,  HTSUS,  may  be  characterized  as 
"intimate  apparel".  They  are  garments 
which  are  recognized  as  either 
underwear  (the  singlets  and  other 
undershirts,  slips,  petticoats,  briefs  and 
panties),  sleepwear  (the  nightdresses, 
pajamas  and  negligees),  or  garments 
normally  worn  indoors  in  the  presence 
of  family  or  close  friends  (the  negligees, 
bathrobes  and  dressing  gowns).  The 
explanatory  note  for  heading  6208 
describes  the  scope  of  the  heading  as 
including  women's  or  girls' 
underclothing  and.  after  naming  the  last 
five  exemplars,  "garments  usually  worn 
indoors".  While  the  explanatory  notes 
contained  in  the  Harmonized 


Commodity  Description  and  Coding 
System  Explanatory  Notes  are  not 
legally  binding,  they  do  represent  the 
international  interpretation  of  the 
Harmonized  System  and  provide 
guidance  in  determining  the  scope  of 
the  various  headings. 

As  Customs  believes  the  garments  in 
the  previously  named  rulings  were 
properly  classified  in  heading  6208, 
HTSUS.  based  on  the  examination  of  the 
garments  by  Customs  which  determined 
that  the  garments  were  sleepwear,  it  is 
only  the  subheadings  in  which  the 
garments  were  classified  that  is  viewed 
as  an  error.  Clearly,  these  garments  werf 
of  a  type  which  may  be  characterized  as 
"intimate  apparel",  i.e.,  garments  which 
are  either  worn  under  other  apparel 
(undergarments)  or,  garments  which  are 
not  worn  outside  the  home  and  when 
worn  in  the  home  would  be  worn  only 
in  the  presence  of  family  or  intimate 
friends.  Therefore,  Customs  is 
modifying  these  decisions  to  reflect  the 
proper  classification  of  the  garments  in 
subheading  6208.91.3010.  HTSUSA.  if 
of  cotton  or  in  subheading 
6208.92.0030,  HTSUSA,  if  of  man-made 
fibers.  These  subheadings  provide  for, 
inter  alia,  women's  other  garments 
similar  to  nightdresses,  pajamas, 
negligees,  bathrobes,  and  dressing 
gowns. 

Authority  | 

This  notice  is  published  pursuant  to 
5  U.S.C.  552  (a)(1)(D).  Publication  of 
this  notice  in  the  Federal  Register 
pursuant  to  the  foregoing  provision 
provides  a  higher  degree  of  notice  than 
that  required  under  section  625  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1625),  as 
amended  by  section  623  of  Title  VI 
(Customs  Modernization)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182, 
107  Stat.  2057.  (hereinafter  section  625). 
Accordingly,  it  is  Customs  position  that 
publication  pursuant  to  section  §25  is 
unnecessary.  Customs  is  using  Federal 
Register  publication  1)  because  all 
rulings  to  which  this  notice  relates  may 
not  have  been  identified,  2)  in  order  to 
ensure  a  uniform  and  consistent 
position  with  respect  to  classification  of 
this  merchandise  at  an  early  date,  3)  to 
assist  Customs  in  its  responsibility  to 
administer  informed  compliance  with 
respect  to  the  trade  community,  and  4) 
as  an  aid  to  the  importing  community  in 
exercising  reasonable  care  with  respect 


to  importations  of  merchandise  subject 
to  this  notice. 
George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  Noveml)er  29. 1995. 
Dennis  M.  O'Connell, 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
[FR  Doc.  Q.S- .11499  Filed  12-29-95;  8:45  am) 

BILUNG  COOE  4820-02-^ 


UNITED  STA 
COMMISSION 


ES  SENTENCING 


Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  proposed  amendments 

to  sentencing  guidelines,  policy 

statements,  and  commentary.  Request 

for  public  comment. 

summary:  The  Commission  is- 
considering  promulgating  certain 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
commentary.  This  notice  sets  forth  the 
proposed  amendments  and.  for  each 
proposed  amendment,  a  synopsis  of  the 
issues  addressed  by  that  amendment. 
The  Commission  seeks  comment  on  the 
proposed  amendments,  alternative 
proposed  amendments,  and  any  other 
aspect  of  the  sentencing  guidelines, 
policy  statements,  and  commentary.  The 
Commission  may  submit  amendments 
to  the  Congress  not  later  than  May  1. 
1996. 

DATES:  Written  public  comment  should 
be  received  by  the  Commission  not  later 
than  March  6,  1996,  in  order  to  be 
considered  by  the  Commission  in  the 
promulgation  of  amendments  and  in  the 
possible  submission  of  those 
amendments  to  the  Congress  by  May  1, 
1996. 

ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission.  One  Columbus  Circle. 
N.E..  Suite  2-500,  Washington.  D.C. 
20002-8002,  Attention:  Public 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander.  Public  Information 
Specialist,  Telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 


guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  Mav  each  year  pursuant  to  28  U.S.C. 
994(pj. 

Ordinarily,  the  rule-making 
requirements  of  the  Administrative 
Procedure  Act  are  inapplicable  to 
judicial  agencies;  however,  28  U.S.C. 
994(x)  makes  the  rule-making 
provisions  of  5  U.S.C.  553  applicable  to 
the  promulgation  of  sentencing 
guidelines  by  the  Commission. 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  of  a 
guideline,  policy  statement,  or 
commentary.  Second,  the  Commission 
has  highlighted  certain  issues  for 
comment  and  invites  suggestions  for 
specific  amendment  language  and,  in 
the  case  of  penalties  for  cocaine 
offenses,  related  legislative  proposals. 

Section  iBl.lO  of  the  United  States 
Sentencing  Commission  Guidelines 
Manual  sets  forth  the  Commission's 
policy  statement  regarding  retroactivity 
of  amended  guideline  ranges.  The 
Commission  requests  comment  as  to 
whether  any  of  the  proposed 
amendments  should  be  made  retroactive 
under  this  policy  statement. 

As  set  forth  more  fully  in  its  notice 
dated  September  22.  1995.  (see  60  F.R. 
49316-17),  the  Commission  currently  is 
engaged  in  a  comprehensive  guideline 
assessment  and  simplification  effort. 
This  project  is  expected  to  be  a  two-year 
initiative  that  may  produce  amendments 
in  the  1996-97  amendment  cycle  for 
submission  to  Congress  not  later  than 
May  1,  1997.  During  this  initial  year  of 
the  project,  the  Commission  generally 
plans  to  promulgate  no  guideline 
amendments,  except  as  may  be 
necessary  to  implement  legislation 
enacted  by  Congress.  The  Commission 
believes  that  a  one-year  hiatus  in  the 
heretofore  annual  amendment  process  is 
appropriate  at  this  juncture  to  allow  a 
guideline  settling  period  and  to  permit 
more  deliberate  consideration  of  broader 
guideline  concerns. 

The  matters  published  for  comment  in 
this  notice  pertairung  to  sentencing 
pohcy  for  cocaine  and  money 
laundering  offenses  are  responsive  to 
Pub.  L.  104-38  (Oct.  30,  1995).  The 
matters  relating  to  proposed  guideline 
amendments  for  food  and  drug  offenses 
are  a  product  of  a  staff  working  group 
that  has  considered  these  issues  during 
the  past  two  years.  The  Commission 
voted  at  its  September  5, 1995,  meeting, 
prior  to  its  subsequent  decision 
declaring  a  one-year  hiatus  on 
Commission  amendment  initiatives,  to 
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publish  these  amendments  for 
comment. 

Publication  of  these  matters  for 
comment  reflects  only  the  Commission's 
determination  that  public  comment  on 
the  amendment  or  issue  would  be 
welcome  and  helpful  at  this  time.  The 
Commission  may  or  may  not  act  upon 
these  proposals  in  the  current 
amendment  cycle. 

Authority.  28  I  f  S.C.  994  (a),  (o).  (p).  (x). 
Ricbard  P.  Conaboy, 
Chairman. 

Cocaine  Offenses 

Chapter  Two.  Part  D  (Offenses  Involving 
Drugs) 

1.  Issue  for  Comment:  The  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994  directed  the  Commission  to 
issue  a  report  and  recommendations  on 
the  issue  of  cocaine  and  federal 
sentencing  policy.  On  February  28, 
1995,  the  Commission  issued  its  report 
to  Congress  in  which  it  recommended 
that  changes  be  made  to  the  current 
cocaine  sentencing  scheme,  including 
changes  to  the  100-to-l  quantity  ratio 
between  crack  cocaine  and  powder 

line  used  in  calculating  sentences  in 
arrent  guidelines.  The  report 
mdicated  that  the  Commission  would 
investigate  the  feasibility  of  creating 
new  guideline  enhancements  and 
amending  current  enhancements  to 
more  fully  and  fairly  address  the  harms 
associated  with  cocaine  offenses 
generally  and  the  harms  associated  with 
crack  cocaine  offenses,  specifically. 
Based  on  these  new  enhancements,  the 
Commi.ssion  would  make  appropriate 
adjustments  in  the  guideline  quantity 
ratio. 

On  May  1,  1995,  the  Commission  sent 
to  Congress  proposed  changes  to  the 
sentencing  guidelines  implementing  the 
recommendations  made  in  the  report. 
See  60  Fed.  Reg.  25074,  25075-77  (May 
10,  1995).  The  proposed  guidelines 
included  provisions  that  would  have 
enhanced  penalties  for  drug  offenders, 
including  crack  cocaine  offenders,  who 
used  weapons  during  their  drug  crimes, 
involved  minors  in  the  drug  crimes,  or 
committed  their  crimes  near  a  school,  or 
for  other  specified  reasons  that  made 
those  (.rimes  more  dangerous  to  society. 
In  addition,  the  proposed  amendments 
adjusted  the  guideline  quantity  ratio  so 
that  the  base  sentences,  from  which  the 
enhancements  would  be  added,  would 
be  the  same  for  both  powder  cocaine 
and  crack  cocaine  offenses. 

Pursuant  to  28  U.S.C.  994(p), 
Congress  subsequently  enacted 
legislation  disapproving  the 
Commissions  proposed  amendments. 
See  Pub.  L.  104-38,  109  Stat.  334  (Oct. 


30,  1995).  In  the  legislation.  Congress 
directed  the  Commission  to: 

"(1)  •     •     •  .submit  to  Congress 
recommendations  (and  an  explanation 
therefor),  regarding  changes  to  the 
statutes  and  sentencing  guidelines 
governing  sentences  for  unlawful 
manufacturing,  importing,  exporting, 
trafficking  of  cocaine,  and  like  offenses, 
including  unlawful  possession  with 
intent  to  commit  any  of  the  foregoing 
offenses,  and  attempt  and  conspiracy  to 
commit  any  of  the  foregoing  offenses. 
The  recommendations  shall  reflect  the 
following  considerations — 

(A)  the  sentence  imposed  for 
tratTicking  in  a  quantity  of  crack  cocaine 
should  generally  exceed  the  sentence 
imposed  for  trafficking  in  a  like  quantity 
of  powder  cocaine; 

(B)  high-level  wholesale  cocaine 
traffickers,  organizers,  and  leaders,  of 
criminal  activities  should  generally 
receive  longer  sentences  than  low-level 
retail  cocaine  traffickers  and  those  who 
played  a  minor  or  minimal  role  in  such 
activity; 

(C)  if  the  Government  establishes  that 
a  defendant  who  traffics  in  powder 
cocaine  has  knowledge  that  such 
cocaine  will  be  converted  into  crack 
cocaine  prior  to  its  distribution  to 
individual  users,  the  defendant  should 
be  treated  at  sflntencing  as  though  the 
defendant  had  traffn  ked  in  crack 
cocaine:  and 

(D)  an  enhanced  sentence  should 
generally  be  imposed  on  a  defendant 
who,  in  the  course  of  an  offense 
described  in  this  subsection — 

(i)  murders  or  causes  serious  bodily 
injury  to  an  individual; 

(ii)  uses  a  dangerous  weapon; 

(iii)  uses  or  possesses  a  firearm; 

(iv)  involves  a  juvenile  or  a  woman 
who  the  defendant  knows  or  should 
know  to  be  pregnant; 

(v)  engages  in  a  continuing  criminal 
enterprise  or  commits  other  criminal 
offenses  in  order  to  facilitate  his  drug 
trafficking  activities: 

(vi)  knows,  or  should  know,  that  he  is 
involving  an  unusually  vulnerable 
person; 

(vii)  restrains  a  victim: 

(viii)  traffics  in  cocaine  within  500 
feet  of  a  school; 

(ix)  obstructs  justice; 

(x)  has  a  significant  prior  criminal 
record:  or 

(xi)  is  an  organizer  or  leader  of  drug 
trafficking  activities  involving  five  or 
more  persons. 

(2)  Ratio. — The  recommendations 
described  in  the  preceding  subsection 
shall  propose  revision  of  the  drug 
quantity  ratio  of  crack  cocaine  to 
powder  cocaine  under  the  relevant 
statutes  and  guidelines  in  a  manner 


consistent  with  the  ratios  set  for  other 
drugs  and  consistent  with  the  objectives 
set  forth  in  section  3553(a)  of  title  28 
United  States  Code." 

The  Commission  invites  comment 
regarding  implementation  of  this 
congressional  directive,  including 
comment  on  appropriate  enhancements 
for  violence  and  other  harms  associated 
with  crack  and  powder  cocaine,  as  well 
as  the  quantity  ratio  that  should  be 
substituted  for  the  current  100-to-l 
ratio.  (Note  that  the  reference  in  the 
congressional  directive  to  section 
3553(a)  of  title  28,  United  States  Code, 
should  be  a  reference  to  section  3553(a) 
of  title  18,  United  States  Code.) 

A  number  of  amendment  proposals 
and  issues  for  comment  relating  to 
cocaine  sentencing  policy  are  set  forth 
in  the  Federal  Registers  of  January  9 
and  March  15,  1995.  See  60  Fed.  Reg. 
2430, 2445-51;  14054-55. 

Money  Laundering  Offenses 

Chapter  Two,  Part  S  (Money  Laundering 
and  Monetary  Transaction  Reporting) 

2.  Synopsis  of  Proposed  Amendment: 
In  1992,  the  Commission  formed  a  staff 
working  group  to  assess  the  operation  of 
the  guidelines  for  money  laundering 
and  monetary  transaction  reporting 
offenses.  The  group  produced  a  report 
and  recommended  amendments.  The 
Commission  subsequently  adopted  a 
revised  guideline  covering  monetary 
transaction  reporting  offenses.  See 
Guidelines  Manual,  Appendix  C, 
Amendment  490  (effective  November  1. 
1993).  In  1995,  after  considering  an 
updated  analysis  prepared  by  the 
working  group,  the  Commission 
adopted  a  revised,  consolidated 
guideline  for  money  laundering 
offenses.  See  amendment  18,  60  Fed. 
Reg.  25074,  25085-86  (May  10.  1995). 
This  amendment  subsequently  was 
disapproved  bv  Congress.  See  Pub.  L. 
104-38,  109  Stat.  334  (Oct.  30,  1995). 
Congressional  debate  related  to  the 
disapproval  legislation  appears  to 
suggest,  however,  that  the  Commission 
is  expected  to  modify  and  resubmit 
appropriate  amendments  to  the  money 
laundering  guidelines,  taking  into 
account  concerns  that  serious  money 
laundering  offenses  continue  to  receive 
appropriately  severe  punishment.  See 
generally  14  Cong.  Rec.  Hl0,255-64 
(daily  ed.  Oct.  18,  1995). 

Accordingly,  to  frame  the  discussion 
for  continued  efforts  to  develop 
appropriate  revisions  to  the  money 
laundering  guidelines,  the  Commission 
is  republishing  for  comment  the 
amendment  submitted  to  Congress  in 
1995  along  with  a  Department  of  Justice 
alternative.  The  Commission  invites 
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comment  on  these  alternative  proposals 
or  on  some  variation  of  them  that 
appropriately  addresses  the  goals  of:  (1) 
Assuring  that  offense  levels  comport 
with  the  seriousness  of  the  defendant's 
offense  conduct:  and  (2)  avoiding 
unwarranted  sentencing  disparities  as  a 
result  of  charging  practices. 

(A)  Proposed  Amendment 

Sections  2S1.1  and  2S1.2  are  deleted 
and  the  following  inserted  in  lieu 
thereof: 

"§2Sl.l.  Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Unlawful  Activity 

(a)  Base  Offense  Level  (Apply  the 
Greatest) 

(1)  The  offense  level  for  the 
underlying  offense  from  which  the 
funds  were  derived,  if  the  deti^ndant 
committed  the  underlying  offense  (or 
otherwise  would  be  accountable  for  the 
commission  of  the  underlying  offense 
imder  §  lBl.3  (Relevant  Conduct))  and 
the  offense  level  for  that  offense  can  be 
determined;  or 

(2)  12  plus  the  number  of  offense 
levels  from  the  table  in  §  2F1.1  (Fraud 
and  Deceit)  corresponding  to  the  value 
of  the  funds,  if  the  defendant  knew  or 
believed  that  the  funds  were  the 
proceeds  of,  or  were  to  be  used  to 
promote,  an  offense  involving  the 
manufacture,  importation,  or 
distribution  of  controlled  substances  or 
listed  chemicals:  a  crime  of  violence;  or 
an  offense  involving  firearms  or 
explosives,  national  security,  or 
international  terrorism;  or 

(3)  8  plus  the  number  of  offense  levels 
from  the  table  in  §  2F1.1  (Fraud  and 
Deceit)  corresponding  to  the  value  of  the 
funds. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  defendant  knew  or  believed 
that  (A)  the  financial  or  monetary 
transactions,  transfers,  transportation,  or 
transmissions  were  designed  in  whole 
or  in  part  to  conceal  or  disguise  the 
proceeds  of  criminal  conduct,  or  (B)  the 
funds  were  to  be  used  to  promote 
further  criminal  conduct,  increase  by  2 
levels. 

(2)  If  subsection  (b)(1)(A)  is  applicable 
and  the  offense  (A)  involved  placement 
of  funds  into,  or  movement  of  funds 
through  or  from,  a  company  or  financial 
institution  outside  the  United  States,  or 

(B)  otherwise  involved  a  sophisticated 
form  of  money  laundering,  increase  by 
2  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1956, 1957. 


Application  Notes 

1.  "Value  of  the  funds"  means  the 
value  of  the  funds  or  property  involved 
in  the  financial  or  monetary 
transactions,  transportation,  transfers,  or 
transmissions  that  the  defendant  knew 
or  believed  (A)  were  criminally  derived 
funds  or  property,  or  (B)  were  to  be  used 
to  promote  criminal  conduct. 

When  a  financial  or  monetary 
transaction,  transfer,  transportation,  or 
transmission  involves  legitimately 
derived  funds  that  have  been 
commingled  with  criminally  derived 
funds,  the  value  of  the  funds  is  the 
amount  of  the  criminally  derived  funds, 
not  the  total  amoimt  of  the  commingled 
funds.  For  example,  if  the  defendant 
deposited  $50,000  derived  from  a  bribe 
together  with  $25,000  of  legitimately 
derived  funds,  the  value  of  the  funds  is 
$50,000,  not  $75,000. 

Criminally  derived  funds  are  any 
funds  that  are  derived  from  a  criminal 
offense:  e.g.,  in  a  drug  trafficking 
offense,  the  total  proceeds  of  the  offense 
are  criminally  derived  funds.  In  a  case 
involving  fi-aud,  however,  the  loss 
attributable  to  the  offense  occasionally 
may  be  considerably  less  than  the  value 
of  the  criminally  derived  funds  (e.g.,  the 
defendant  fraudulently  sells  stock  for 
$200,000  that  is  worth  $120,000  and 
deposits  the  $200,000  in  a  bank:  the 
value  of  the  criminally  derived  funds  is 
$200,000,  but  the  loss  is  $80,000).  If  the 
defendant  is  able  to  establish  that  the 
loss,  as  defined  in  §  2F1.1  (Fraud  and 
Deceit),  was  less  than  the  value  of  the 
funds  (or  property)  involved  in  the 
financial  or  monetary  transactions, 
transfers,  transportation,  or 
transmissions,  the  loss  from  the  offense 
shall  be  used  as  the  'value  of  the  funds.' 

2.  If  the  defendant  is  to  be  sentenced 
both  on  a  count  for  an  offense  from 
which  the  funds  were  derived  and  on  a 
count  under  this  guideline,  the  counts 
will  be  grouped  together  under 
subsection  (c)  of  §  3D1.2  (Groups  of 
Closely-Related  Counts). 

3.  Subsection  (b)(1)(A)  provides  an 
increase  for  those  cases  that  involve 
efforts  to  make  criminally  derived  funds 
appear  to  have  a  legitimate  source.  This 
subsection  will  apply,  for  example, 
when  the  defendant  conducted  a 
transaction  through  a  straw  party  or  a 
front  company,  concealed  a  money- 
laundering  transaction  in  a  legitimate 
business,  or  used  an  alias  or  otherwise 
provided  false  information  to  disguise 
the  true  source  or  ownership  of  the 
funds. 

4.  In  order  for  subsection  (b)(1)(B)  to 
apply,  the  defendant  must  have  known 
or  believed  that  the  funds  would  be 
used  to  promote  further  criminal 


conduct,  i.e,  criminal  conduct  beyond 
the  underlying  criminal  conduct  from 
which  the  funds  were  derived. 

5.  Subsection  (b)(2)  provides  an 
additional  increase  for  those  money 
laundering  cases  that  are  more  difficult 
to  detect  because  sophisticated  steps 
were  taken  to  conceal  the  origin  of  the 
money.  Subsection  fb)(2)(B)  will  apply, 
for  example,  if  the  offense  involved  the 
'layering'  of  transactions,  i.e.,  the 
creation  of  two  or  more  levels  of 
transaction  that  were  intended  to  appear 
legitimate. 

Background 

The  statutes  covered  by  this  guideline 
were  enacted  as  part  of  the  Anti-Drug 
Abuse  Act  of  1986.  These  statutes  cover 
a  wide  range  of  conduct.  For  example, 
they  apply  to  large-scale  operations  that 
engage  in  international  laundering  of 
illegal  drug  proceeds.  They  also  apply  to 
a  defendant  who  deposits  $11,000  of 
fraudulently  obtained  funds  in  a  bank. 
In  order  to  achieve  proportionality  in 
sentencing,  this  guideline  generally 
starts  from  a  base  offense  level 
equivalent  to  that  which  would  apply  to 
the  specified  unlawful  activity  from 
which  the  funds  were  derived.  The 
specific  offense  characteristics  provide 
enhancements  if  the  offense  was 
designed  to  conceal  or  disguise  the 
proceeds  of  criminal  conduct  and  if  the 
offense  involved  sophisticated  money 
laundering.". 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  deleting  "2S1.2,". 

Section  8C2.1(a)  is  amended  by 
deleting  "281.2,". 

The  Commentary  to  §  8C2.4  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  deleting  "§  2S1.1  (Laundering 
of  Monetary  Instruments):  §  2S1.2 
(Engaging  in  Monetary  Transactions  in 
Property  Derived  from  Specified 
Unlawhil  Activity);  and  §  2S1.3 
(Structuring  Transactions  to  Evade 
Reporting  Requirements;  Failure  to 
Report  Cash  or  Monetary  Transactions; 
Failure  to  File  Currency  and  Monetary 
Instrument  Report;  Knowingly  Filing 
False  Reports)";  and  by  inserting  "or" 
immediately  before  "§  2R1.1  "'• 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  reference  to  18 
U.S.C.  §  1957  by  deleting  "2S1.2"  and 
inserting  in  lieu  thereof  "2S1.1". 

(B)  Proposed  Amendment — Department 
of  Justice  Alternative 

Sections  2S1.1  and  2S1.2  are  deleted 
and  the  following  inserted  in  lieu 
thereof: 

"§2Sl.l.  Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Unlawful  Activity 
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(1)  the  offense  level  for  the  underlying 
offense  from  which  the  funds  were 
derived  plus  2  levels,  if  the  defendant 
committed  the  underlying  offense  and 
the  offense  level  for  that  offense  can  be 
determined:  or 

(2)  16  plus  the  number  of  offense 
levels  from  the  table  in  §2Fl.l  (Fraud 
and  Deceit)  corresponding  to  the  value 
of  the  funds,  if  the  defendant  knew  or 
believed  that  the  funds  were  the 
proceeds  of  an  unlawful  activity 
involving  a  matter  of  national  security 
or  munitions  control,  a  crime  of 
violence,  a  firearm,  an  explosive,  the 
sexual  exploitation  of  children,  or  the 
manufacture,  importation,  or 
distribution  of  a  controlled  substance,  or 
were  intended  to  promote  those 
offenses;  or 

(3)  12  plus  the  number  of  offense 
levels  from  the  table  in  §2Fl.l  {Fraud 
and  Deceit)  corresponding  to  the  value 
of  the  funds. 

(b)  Specific  Offense  Characteristics 

(1)  Apply  the  greater: 

(A)  If  the  defendant  knew  or  believed 
that  (i)  the  transactions  were  designed 
in  whole  or  in  part  to  conceal  or 
disguise  the  proceeds  of  criminal 
conduct,  or  (ii)  the  funds  were  to  be 
used  to  promote  further  criminal 
activity,  increase  by  2  levels:  or 

(B)  If  the  defendant  (i)  intended  to 
engage  in  conduct  constituting  a 
violation  of  section  7201  or  7206  of  the 
Internal  Revenue  Code  of  1986.  or  (ii) 
knew  or  believed  that  the  transactions 
were  designed  in  whole  or  in  part  to 
avoid  a  transaction  reporting 
requirement  under  State  or  Federal  law, 
increase  by  1  level. 

(2)  If  subsection  (b)(1)(A)  is  applicable 
and  the  offense  involved  (A)  placement 
of  funds  into,  or  movement  of  funds 
through  or  from,  a  company  or  financial 
institution  outside  the  United  States,  or 
(B)  otherwise  involved  the  used  of  a 
sophisticated  form  of  money  laundering, 
increase  by  2  levels. 

(c)  Special  Instruction  for  Receipt  and 
Deposit  Cases 

The  offense  level  is  8  plus  the  number 
of  offense  levels  from  the  table  in 
§2Fl.l  (Fraud  and  Deceit) 
corresponding  to  the  value  of  the  funds 
where  all  of  the  following  are  present: 

(1)  the  defendant's  money  laundering 
conduct  is  limited  solely  to  the  deposit 
of  the  unlawful  proceeds  into  a 
domestic  financial  institution  account 
that  is  readily  identifiable  as  belonging 
to  the  person  who  committed  the 
specified  unlawful  activity:  (2)  the 
offense  was  not  intended  or  designed. 
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disguise  the  nature,  location,  source, 
ownership,  or  control  of  the  proceeds  of 
specified  unlawful  activity,  to  violate 
section  7201  or  7206  of  the  Internal 
Revenue  Code  of  1986,  or  to  avoid  a 
transaction  reporting  requirement  under 
State  or  Federal  law;  and 

(3)  the  specified  unlawful  activity  did 
not  involve  a  matter  of  national  se<:urity 
or  munitions  control,  a  crime  of 
violence,  a  firearm,  an  explosive,  the 
sexual  exploitation  of  children,  or  the 
manufacture,  importation,  or 
distribution  of  a  controlled  .substance. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1956,  1957. 

Application  Notes 

1.  "Value  of  the  funds"  means  the 
value  of  the  funds  or  property  involved 
in  the  financial  or  monetary 
transactions,  transportation,  transfers,  or 
transmi.ssions  that  the  defendant  knew 
or  t)elieved  (A)  were  criminally  derived 
funds  or  property,  or  (B)  were  to  be  used 
to  promote  criminal  conduct. 

When  a  financial  or  monetary 
transaction,  transfer,  transportation,  or 
transmission  inv>olves  legitimately 
derived  funds  that  have  been 
commingled  with  criminally  derived 
funds,  the  value  of  the  funds  is  the 
amount  of  the  criminally  derived  funds, 
not  the  total  amount  of  the  commingled 
funds.  For  example,  if  the  defendant 
deposited  $50,000  derived  from  a  bribe 
together  with  $25,000  of  legitimately 
derived  funds,  the  value  of  the  funds  is 
$50,000,  not  $75,000. 

Where  a  financial  or  monetary 
tran-saction,  transfer,  transportation,  or 
transmission  involves  legitimately 
derived  funds  from  a  place  in  the 
United  States  to  or  through  a  place 
outside  the  United  States  or  to  a  place 
in  the  United  States  from  or  through  a 
place  outside  the  United  States  with  the 
intent  to  promote  the  carrying  on  of 
specified  unlawful  activity,  th&  value  of 
the  funds  is  the  amount  intended  to 
promote  the  (arrying  on  of  specified 
unlawful  activity. 

2.  If  the  defendant  is  to  be  sentenced 
both  on  a  count  for  an  offense  from 
which  the  funds  were  derived  and  on  a 
count  under  this  guideline,  the  counts 
will  be  grouped  together  -inder 
subsection  (c)  of  §301^  ^Liroups  of 
Closely-Related  Counts). 

3.  Subsection  (b)(1)(A)  is  intended  to 
provide  an  increase  for  those  cases  that 
involve  efforts  to  make  criminally 
derived  funds  appear  to  have  a 
legitimate  source.  This  subsection  will 
apply,  for  example,  when  the  defendant 
conducted  a  tran.saction  through  a  straw 
party  or  a  front  company,  concealed  a 


money-laundering  transaction  in  a 
legitimate  business,  or  used  an  alias  or 
otherwise  provided  false  information  to 
disguise  the  true  source  or  ownership  of 
the  funds. 

4.  In  order  for  subsection  (b)(1)(B)  to 
apply,  the  defendant  must  have  known 
or  believed  that  the  funds  would  be 
used  to  promote  further  criminal 
conduct,  i.e.,  criminal  conduct  beyond 
the  underlying  criminal  conduct  from 
which  the  funds  were  derived. 

5.  Subsection  (b)(2)  is  designed  to 
provide  an  additional  increase  for  those 
money  laundering  cases  that  are  more 
difficult  to  detect  because  sophisticated 
steps  were  taken  to  conceal  the  origin  of 
the  money.  Subsection  (b)(2)(B)  will 
apply,  for  example,  if  the  offense 
involved  the  'layering'  of  transactions, 
i.e.,  the  creation  of  two  or  more  levels 
of  transaction  that  were  intended  to 
appear  legitimate,  or  if  the  offense 
involved  the  use  of  individuals  or 
organizations  engaged  in  the  business  of 
money  laundering,  i.e..  those  who 
receive  payment  or  other  benefit  for 
conducting  or  assisting  in  the 
transaction. 

6.  The  lower  offense  level  provided  by 
the  special  instruction  in  subsection  (c) 
is  reserved  for  offenses  which  meet  the 
specified  criteria.  First,  the  defendant's 
money  laundering  conduct  must  be 
limited  solely  to  the  deposit  of  the 
unlawful  proceeds  into  a  domestic 
financial  institution  account  that  is 
readily  identifiable  as  belonging  to  the 
person  who  committed  the  specified 
unlawful  activity.  Second,  the  offense 
cannot  have  been  intended  or  designed, 
either  in  whole  or  in  part,  to  conceal  or 
disguise  the  nature,  location,  source, 
ownership,  or  control  of  the  proceeds  of 
the  specified  unlawful  activity,  to 
violate  section  7201  or  7206  of  the 
Internal  Revenue  Code  of  1986,  or  to 
avoid  a  transaction  reporting 
requirement  under  State  or  Federal  law. 
Finally,  the  underlying  unlawful 
activity  must  not  have  involved  a  matter 
of  national  security  or  munitions 
control,  a  crime  of  violence,  a  firearm, 
an  explosive,  the  sexual  exploitation  of 
children,  or  the  manufacture, 
importation,  or  distribution  of  d* 
controlled  substance. 

For  example,  a  defendant  who 
deposits  a  check  constituting  the 
proceeds  of  his  or  her  spouse's  specified 
unlawful  activity  into  the  spouse's 
account  would  qualify  for  the  reduced 
level  of  sub.section  (c)  if  all  the  other 
limitations  are  present.". 
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Food  and  Drug  Offenses 

Chapter  Two,  Parts  D  (Offenses 
Involving  Drugs),  F  (Offenses  Involving 
Fraud  or  Deceit),  and  N  (Offenses 
Involving  Food,  Drugs,  Agricultural 
Products,  and  Odometer  Laws);  Chapter 
Eight,  Part  C  (Fines) 

3.  Synopsis  of  Proposed  Amendment: 
In  1993,  the  Commission  established  a 
Food  and  Drug  Working  Group  to  study 
the  application  of  the  guidelines  to  food 
and  drug  offenses  and  to  assess  the 
feasibility  of  developing  organizational 
guidelines  for  offenses  covered  by 
§  2N2.1.  During  the  first  year  of  its  work, 
the  group  studied  food  and  drug 
offenses  and  the  operation  of  §  2N2.1  as 
it  applied  to  individual  defendants.  In 
its  second  year,  the  group  focussed  its 
attention  on  the  development  of 
organizational  guidelines  for  these 
offenses.  In  February  1995,  a  final  report 
was  submitted  to  the  Commission 
outlining  the  group's  findings  and 
conclusions.  The  report  is  available  for 
inspection  at  the  Commission  or 
through  the  Depository  Library  System 
of  the  U.S.  Government  Printing  Office. 
The  report  also  can  be  downloaded 
through  USSC  OnLine,  the 
Commission's  public  access  electronic 
bulletin  board,  by  dialing  (202)  273- 
4709. 

On  September  5,  1995,  the 
Commission  voted  to  publish  for 
comment  the  working  group's  proposals 
for  handling  food  and  drug  offenses 
under  the  guidelines.  With  minor 
changes  to  the  fraud  guideUne  {§  2F1.1), 
the  working  group  determined  that  food 
and  drug  cases  for  individuals  and 
organizations  could  appropriately  be 
sentenced  under  that  guideline.  The 
working  group's  proposal  would  delete 
existing  §2N2.1  (Violations  of  Statutes 
and  Regulations  Dealing  With  Any 
Food,  Drug,  Biological  Product.  Device, 
Cosmetic,  or  Agricultural  Product)  in  its 
entirety  and  replace  references  to  that 


guideline  in  the  stati  tory  index  with 
references  to  §  2F1.1.  To  address 
concerns  about  risk  of  harm  associated 
with  these  offenses,  the  working  group 
recommended  adding  an  application 
note  to  §  2F1.1  inviting  an  upward 
departure  in  circumstances  in  which  the 
offense  placed  a  large  number  of 
persons  at  risk  of  serious  bodily  injury. 

(A)  Proposed  Amendment — 
Consolidation  of§§2Fl.l  and  2N2.1 

Section  2N2.1  is  deleted  in  its 
entirety. 

Section  2F1.1  is  amended  in  the  title 
by  inserting  ":  Violations  of  Statutes  and 
Regulations  Dealing  With  Any  Food, 
Drug.  Biological  Product,  Device, 
Cosmetic,  or  Agricuhural  Product"  at 
the  end  thereof. 

The  Commentary  to  §  2F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "21  U.S.C.  §§  101-105.  Ill, 
115,  117,  120-  122,  124,  126,  134(a)-(e). 
135a, 141, 143-145,  151-158.  331, 
333(a)(l)-(2),  333(b),  458-461.  463,  466, 
610-611,  614,  617,  619-  620.  642-644. 
676"  immediately  following  "2315". 

The  Commentary  to  §  8C2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  deleting  the  second  sentence. 

Appendix  A  is  amended  as  follows: 

in  the  line  beginning  "7  U.S.C.  §  87b" 
by  deleting  "2N2.1"  and  inserting  in 
lieu  thereof  "2F1.1"; 

in  the  lines  beginning  "7  U.S.C. 
§  149"  through  "7  U.S.C.  §  195"  by 
deleting  "2N2.1"  and  inserting  in  Ueu 
thereof  '2F1.1": 

in  the  lines  beginning  "7  U.S.C. 
§  281"  through  "7  U.S.C.  §  516"  by 
deleting  "2N2.1"  and  inserting  in  lieu 
thereof  "2F1.1": 

in  the  lines  beginning  "21  U.S.C. 
§  101"  through  "21  U.S.C.  §  333(a)(1)" 
by  deleting  "2N2.1"  and  inserting  in 
lieu  thereof  "2F1.1"; 

in  the  line  beginning  "21  U.S.C. 
§  333(a)(2)"  by  deleting  ",  2N2.1"; 

in  the  lines  beginning  "21  U.S.C. 
§  333(b)"  through  "21  U.S.C.  §  620"  by 


deleting  "2N2.1"  and  inserting  in  lieu 
thereof  "2F1.1"; 

in  the  lines  beginning  "21  U.S.C. 
§  642"  through  "21  U.S.C.  §  644"  by 
deleting  "2N2.1"  and  inserting  in  Ueu 
thereof  "2F1.1"; 

in  the  Une  beginning  "21  U.S.C. 
§676"  by  deleting  "2N2.1"  and 
inserting  in  lieu  thereof  "2F1.1"; 

in  the  line  begiiming  "42  U.S.C. 
§  262"  by  deleting  "2N2.1"  and 
inserting  in  lieu  thereof  "2F1.1". 

(B)  Proposed  Amendment — Upward 
Departures  for  Offenses  Involving  Risk 
to  a  Large  Number  of  Persons 

The  Commentary  to  §  2F1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  note: 

"11.  Subsection  (b)(4)  appHes  when 
the  offense  caused  a  conscious  or 
reckless  risk  of  serious  bodily  injury  to 
one  or  more  persons.  If  the  risk  affected 
a  large  number  of  persons,  an  upward 
departure  may  be  warranted." 

and  by  renumbering  notes  11-18  as 
12-19,  respectively. 

(C)  Additional  Issue  for  Comment 

The  Commission  invites  comment  as 
to  whether  "gain"  should  be  a  substitute 
for  "loss"  when  the  essence  of  the 
offense  is  fraud  against  regulatory 
authorities  with  no  economic  loss. 
Currently,  Application  Note  8  of  §  2F1.1 
provides  that  gain  realized  from  a 
covered  offense  is  an  alternative 
estimate  that  ordinarily  will 
underestimate  the  loss.  The  Fourth  and 
Seventh  Circuits  have  held,  however, 
that  when  a  case  involves  no  loss,  the 
defendant's  gain  may  not  be  used  to 
calculate  loss  under  §  2F1.1.  See  United 
States  v.  Chatterji,  46  F.  3d  1336  (4th 
Cir.  1995)  and  United  States  v. 
Anderson,  45  F.  3d  217  (7th  Cir.  1995). 

[PR  Doc.  95-31570  Filed  12-29-95;  8:45  am) 
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DEPAR'MEN"  DF  JUSTICE 

BurodL.  of  Prisons 

28  CFR  P3.t542 
:BOP-1014-F] 
Sis  M20-AA20 

Adr-insuatwe  Remedy  Program 

AGENCY:  Federal  Bureau  of  Prisons, 

Justice. 

action:  Final  rule. 

Summaoy:  In  this  document,  the  Bureau 
'    IS  is  revising  its  regulations  on 
the  Administrative  Remedy  Program. 
These  regulations  describe  the  process 
through  which  inmates  may  seek  formal 
review  of  any  issue  related  to  their 
confinement.  The  changes  are  deemed 
necessary  in  order  to  attend  to  increased 
numbers  of  remedy  requests  occasioned 
by  the  continued  growth  of  the  inmate 
population.  Specific  procedural  changes 
include  increases  in  die  time  hmits  set 
for  iiunate  filing  of  requests  and  for 
Bureau  responses;  additional 
specifications  for  the  provision  of 
assistance  to  inmates;  and  increased 
access  to  Administrative  Remedy 
indexes. 

;--cnvE  DATl:  February  5.  1996. 
AOORESSeS:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  754,  320 
First  Street.  NV/.,  Washington,  DC 
20534 

F0«  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUF»Pt.EMENTARY  INFORIiATKDN:  The 
Bureau  of  Prisons  (Bureau)  is  amending 
its  regulations  on  the  Administrative 
Remedy  Procedure  for  Inmates.  A 
proposed  rule  on  this  subject  was 
published  in  the  Federal  Register  on 
October  3,  1994  (59  FR  50179).  The 
Bureau  received  comment  from  six 
individuals.  In  general,  the  comments 
expressed  dissatisfaction  in  varying 
degrees  on  the  following  points: 
informal  resolution,  time  limits, 
handling  of  appeals  and  responses  by 
staff,  and  administrative  matters  (such 
as  the  posting  of  the  proposed  rule  at 
the  institution).  A  summary  of  the 
comments  and  the  Bureau's  responses 
follow. 

The  proposed  rule  had  included 
increased  time  hmits  for  submission  of 
an  initial  remedy  request  by  an  inmate 
(20  calendar  days  following  the  date  on 
which  the  basis  for  the  request  had 
occurred,  rather  than  the  15  calendar 
days  then  currently  specified).  The 
proposed  rule  also  increased  the  time 
limits  for  agency  responses  at  the 


institution  level  (20  rather  than  15 
calendar  days)  and  at  the  Central  Office 
level  (40  rather  than  30  calendar  days). 

There  were  no  objections  to  the 
increased  time  limit  for  submission  of 
an  initial  remedy  request  by  an  inmate. 
Several  commenters,  however,  objected 
to  the  extension  of  the  time  limits  for 
Bureau  response,  stating  these  were  too 
long,  or  were  "slanted  completely  in 
favorof  theBOP.  ■ 

Commenters  recommended  a  variety 
of  procedural  changes  intended  to 
extend  the  effective  filing  time  for 
submission  of  inmate  appeals  by  linking 
the  filing  time  to  an  event  other  than  the 
date  of  the  Bureau's  response.  For 
example,  commenters  suggested  that  the 
filing  time  should  exclude  any  time  past 
the  date  the  appeal  is  handed  over  to  the 
institution  mailroom,  or  the  filing  time 
for  an  appeal  should  not  begin  until  the 
inmate  has  actually  received  a  Bureau 
response,  ■^ 

The  Bureau  believes  it  is  not  currently 
practicable  to  date  stamp  outgoing  mail 
or  to  verify  the  date  inmates  receive 
Bureau  responses.  The  proposed  filing 
times  include  adequate  adjustment  for 
mail  time.  The  Bureau  also  believes  that 
the  extended  response  times  for  its  staff 
are  realistic  and  reasonable.  Good 
reason  exists  for  the  different  filing  time 
limits.  While  the  inmate  is  responsible 
for  preparing  his  or  her  individual 
request(s)  or  appeal(s).  Bureau  staff 
must  prepare  responses  to  whatever 
requests  or  appeals  have  been  submitted 
from  the  inmate  population. 
Furthermore,  in  those  instances  where 
staff  need  more  time  to  respond  to  an 
appeal,  staff  may  currently  claim  an 
extension  as  allowed  by  the  regulations 
(see  §  542.14).  In  claiming  the  extension, 
staff  notify  the  inmate  in  writing. 
Increasing  the  initial  time  limit  for 
response  should  reduce  the  necessity  for 
claiming  extensions.  In  either  case,  the 
actual  time  taken  to  respond  would 
likely  be  the  same.  With  the  increased 
time  limit,  staff  would  spend  less  time 
completing  the  administrative 
paperwork  necessary  for  claiming 
extensions. 

Some  commenters  expressed  the 
belief  that  the  mandatory  filing  of  a 
complaint  initially  at  the  institutional 
level  was  cumbersome  and  unnecessary. 
One  commenter  recommended  that  an 
inmate  be  allowed  to  make  an  appeal 
"directly  to  the  level  of  management 
that  has  jurisdiction  and  the  authority  to 
make  the  decision." 

The  Bureau  believes  that  such 
amendment  is  not  necessary.  The 
principle  underlying  the  administrative 
remedy  procedure  is  that  the  resolution 
of  problems  can  be  remedied  at  the 
lowest  possible  level.  If  informal 


resolution  is  successful,  the  formal 
administrative  remedy  procedure  would 
not  be  necessary.  Moreover,  those  few 
issues  that  can  only  be  remedied  at 
certain  levels  are  permitted,  per  policy, 
to  go  directly  to  that  level.  Similarly, 
responses  to  emergency  appeals  are 
expedited.  The  administrative  remedy 
procedure  typically  is  used  to  address 
questions  regarding  the  application  of 
policy  to  indi*fidual  inmates.  Provisions 
for  appeal  help  ensure  consistency  in 
application  and  can  also  serve  to 
measure  the  adequacy  of  policy.  The 
primary  vehicle  for  inmate  participation 
in  the  general  formulation  of  Bureau 
pohcy  remains  through  the  rulemaking 
process  (for  example,  through  comment 
on  the  October  3,  1994  proposed  rule). 

Some  commenters  recommended  that 
either  a  receipt  for  a  filed  complaint  be 
given  by  the  correctional  counselor  who 
"accepts"  the  complaint  or  that  the 
inmate  be  allowed  to  file  the  initial 
request  with  the  institution's 
administrative  remedy  coordinator. 
These  commenters  expressed  the 
concern  that  extensive  delays  may  occur 
before  the  counselor  forwards  the 
administrative  remedy  to  the 
institution's  administrative  remedy 
coordinator.  The  Bureau  believes  that 
no  change  is  necessary,  as  the  counselor 
is  responsible  for  forwarding  the 
administrative  remedy  to  the 
appropriate  staff  in  a  timely  manner  and 
internal  instructions  to  staff  require  that 
this  occur  ordinarily  no  later  than  the 
next  business  day. 

Two  commenters  objected  to  the  form 
of  receipt  acknowledgements  or 
responses  returned  to  the  inmate.  One  of 
these  commenters  expressed  concern 
that  because  the  receipt 
acknowledgements  are  not  signed,  these 
receipts  do  not  prove  that  the  appeals 
ever  left  the  institution.  In  response,  the 
Bureau  notes  that  receipts  from  the 
regional  and  central  offices  are 
generated  electronically  from  those 
offices.  Therefore,  a  receipt 
acknowledgement  indicates  that  the 
administrative  remedy  reached  its 
intended  destination. 

The  second  commenter  objected  to 
the  provisions  in  §  542.11(a)(4)  relating 
to  the  delegation  of  signatory  authority, 
which  had  been  previously  issued  as  an 
administrative  amendment.  This 
commenter  stated  that,  at  a  minimum, 
the  regulation  should  require  that  the 
name  and  title  of  the  person  signing  the 
response  be  typed  below  the  signature 
rather  than  have  the  person  sign  "for" 
the  official  as  is  the  Bureau's  practice  in 
this  administrative  detail.  The 
commenter  presumably  believes  this 
change  is  important  in  the  pursuit  of 
further  judicial  action  involving  an 
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inmate's  complaint.  The  Bureau 
believes  its  standard  procedures  for  the 
exercise  of  delegated  authority  is 
adequate  and  no  further  amendment  is 
necessary  in  this  matter. 

One  commenter  objected  to  the 
omission  of  a  requirement  that  staff 
responses  be  in  good  faith,  honest,  and 
straightforward,  as  is  required  for 
inmate  submissions  (see  §  542.11(b)). 
There  is  no  necessity  to  address  this 
matter  in  these  regulations  because 
Bureau  staff  are  trained  professionals 
governed  by  the  Standards  of  Conduct 
for  Bureau  employees,  which  are 
sufficient  to  support  the  integrity  of  staff 
responses. 

One  commenter  objected  to  a  variety 
of  specific  administrative  procedures. 
Section  542.14(c)(2)  states  that  the 
inmate  shall  place  a  single  complaint  or 
a  reasonable  number  of  closely  related 
issues  on  the  appropriate  form.  This  is 
intended  to  facilitate  indexing  of 
remedy  requests  and  to  simplify  the 
resolution  process  by  presenting  remedy 
requests  as  discrete  matters.  The 
commenter  claimed  that  inmate  access 
to  forms  at  one  institution  was  limited 
by  requiring  one  form  to  be  filled  out 
and  submitted  before  staff  would  issue 
another  to  the  same  inmate.  We  note 
that  this  institution  practice  does  not 
necessarily  limit  access  (i.e..  it  merely 
requires  the  inmate  to  follow  through  on 
one  complaint  before  starting  another). 
Nevertheless,  because  the  Bureau  does 
not  wish  to  encourage  such  a 
perception,  the  Bureau  is  issuing 
internal  instructions  to  staff  advising 
against  such  institutional  administrative 
practice. 

This  same  commenter  also  objected  to 
limiting  the  length  of  inmate  complaints 
by  only  allowing  one  additional  page 
per  form.  The  Bureau  believes  that 
limiting  additions  to  one  page  is  useful 
and  reasonable.  This  emphasis  on 
brevity  along  with  the  above-mentioned 
•requirement  limiting  the  irunate  to  the 
presentation  of  a  single  complaint  or  a 
reasonable  number  of  closely  related 
issues  is  intended  to  encourage  inmates 
to  submit  their  concerns  in  a 
straightforward  manner.  The  commenter 
also  objected  to  requirements  in 
§  542.14(c)(3)  regarding  the  submission 
of  exhibits  with  a  request.  The 
commenter  suggested  that  the  provision 
was  ambiguous  as  to  the  number  of 
required  copies  at  different  stages  of  the 
remedy  appeals  process.  The  Bureau's 
procedure  is  to  require  only  one  copy  of 
an  exhibit  with  the  request.  If  the 
inmate  appeals  a  response,  the  inmate  is 
responsible  for  furnishing  a  copy  of  the 
exhibit  with  the  appeal  along  with 
copies  of  the  previously-submitted 
complaints. 


One  commentator  objected  to  the 
provision  in  §  542.17  allowing  the 
administrative  remedy  coordinator  at 
any  level  to  reject  a  request  or  appeal. 
This  commenter,  presumably  focusing 
on  an  example  at  the  institution  level, 
stated  that  only  the  Warden  may  sign 
responses  and  consequently  should  be 
the  only  one  to  reject  the  request  or 
appeal.  The  Bureau  wishes  to  note  that 
the  very  purpose  of  §  542.17  is  to 
provide  the  administrative  remedy 
coordinator  with  this  authority. 
Paragraph  (b)  of  this  section  provides 
the  inmate  with  the  opportunity  to 
correct  the  defects,  when  possible,  so 
that  the  matter  can  be  resubmitted. 

Three  commenters  raised  questions 
about  the  lack  of  detail  provided  in 
these  regulations  for  the  informal 
resolution  of  complaints.  Two 
commenters  objected  to  the  lack  of  a 
specified  time  linjit  for  informal 
resolution.  One  commenter 
recommended  48  hours  as  a  reasonable 
time  period  for  that  purpose.  Another 
commenter  stated  that  paperwork 
associated  with  informal  resolution  at 
one  particular  institution  appeared  to  be 
duplicative  of  the  paperwork  generated 
for  an  initial  request  submitted  after  an 
adverse  decision  on  the  informal 
resolution. 

In  response,  the  Bureau  notes  that  by 
its  very  definition,  procedures  for 
informal  resolution  should  not  be 
formalized.  The  informal  resolution 
pohcy  is  not  explicitly  detailed  in  these 
regulations  in  order  to  preserve 
maximum  flexibility  for  institution  staff 
in  attempting  to  resolve  complaints.  As 
for  the  particular  informal  resolution 
procedures  at  particular  institutions,  the 
Bureau  wishes  to  preserve  the  Warden's 
discretion  in  formulating  these 
procedures  and  adds  language  to  the 
rule  providing  for  the  exercise  of  the 
Warden's  discretion. 

In  response  to  the  concerns  over  the 
lack  of  a  specified  time  limit  for 
informal  resolution,  the  Bureau  has 
revised  the  provisions  in  §  542.14(a)  to 
include  informal  resolution  imder  the 
deadline  for  the  submission  of  an  initial 
filing.  This  is  intended  to  encourage 
quick  informal  resolution.  Because  a 
lengthy  period  of  time  for  attempted 
informal  resolution  constitutes  a  valid 
reason  for  the  granting  of  an  extension 
in  filing  time,  including  informal 
resolution  under  this  deadline  should 
not  unduly  impair  the  inmate's  ability 
to  file  the  initial  request  in  instances 
where  the  informal  resolution  attempt 
has  failed. 

Two  commenters  raised  concerns 
about  the  posting  of  the  proposed  rule 
changes  at  one  particular  Bureau 
institution,  stating  that  their  access  to 


the  proposed  rule,  and  consequently 
their  ability  to  timely  comment  on  it, 
were  intentionally  hindered.  We  have 
been  assured  by  institution  staff  that 
pursuant  to  Bureau  policy,  the  proposed 
rule  was  posted  in  the  inmate  law 
library  and  was  also  maintained  by  imit 
case  managers.  Inmates  at  this 
institution  were  advised  through 
postings  in  their  housing  units  that  they 
could  review  the  proposed  rule  either  in 
the  inmate  law  hbrary  or  through  a 
request  to  the  case  manager.  The  two 
commenters  stated  that  their  requests  to 
review  the  proposed  rule  were  not 
answered  in  a  timely  fashion.  The 
Bureau  believes  that  the  institution's 
posting  procedures  do  not  constitute 
intentional  hinderance  to  public 
comment.  The  two  requests  in  question 
came  fi^om  inmates  in  the  same  housing 
areas,  which  suggests  that  any  problem 
was  of  a  local,  not  systemic,  nature.  In 
addition,  the  proposed  rule  was  also 
available  at  the  institution's  law  library. 
In  any  event,  the  Bureau  has  considered 
these  comments  in  finalizing  these 
regulations. 

One  commenter.  expressing  general 
dissatisfaction  with  Bureau  regulations, 
stated  that  Bureau  regulations  were  so 
poorly  WTitten  that  two  different 
institutions  would  interpret  them 
differently  on  the  same  day  to  fit  their 
particular  desire.  It  is  the  Bureau's 
intent  that  the  Administrative  Remedy 
Program  helps  to  ensure  the  consistent 
application  of  Bureau  rules  and  policies 
by  allowing  for  hierarchial  review  of 
inmate  complaints. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  542 

Prisoners. 
Kathleen  M,  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  it  is  proposed 
to  amend  part  542  in  subchapter  C  of  28 
CFR,  chapter  V  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

1.  28  CFR  part  542  is  revised  to  read 
as  follows: 
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3 ART  542— ADMINISTRATIVE 
=  ■  MEDY 

Subpart  A — [Reserved] 

Subpart  B— Admlnistrativ*  Remedy 
Program 

542.10  Purpose  and  scope. 

542.11  Responsibility. 

542.12  Excluded  matters. 

542.13  Informal  resolution. 

542.14  Initial  filing. 

542.15  Appeals 
542  Ifi  Assistance. 

542.17  Resubmission. 

542.18  Respmnse  time. 

542.19  .^^cess  lo  indexes  and  responses. 

Authority:  5  U  S  C.  101;  18  L'.S  C  3621, 
3622.  3624.  4001,  4042,  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1.  1987).  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date),  5039:  28  U.S.C.  509,  510;  28 
CFR  0.95-O.99. 

Subpart  A— {Reserved] 

Subpart  B — Administrative  Remedy 
Program 

§542.10    Purpose  and  scope. 

The  Administrative  Remedy  Program 
is  a  process  through  which  inmates  may 
seek  formal  review  of  an  issue  which 
relates  to  any  as{)ect  of  their 
confinement,  except  as  excluded  in 
§542.12,  if  less  formal  procedures  have 
not  resolved  the  matter.  This  Program 
applies  to  all  inmates  confined  in 
institutions  operated  by  the  Bureau  of 
Prisons,  to  inmates  designated  to 
contract  Community  Corrections 
Centers  (CCCs)  under  Bureau  of  Prisons' 
responsibility,  and  to  former  inmates  for 
issues  that  arose  during  their 
confinement,  but  does  not  apply  to 
inmates  confined  in  other  non- federal 
facilities. 

§542.11     Responsibility. 

(a)  The  Community  Corrections 
Manager  (CCM),  Warden,  Regional 
Director,  and  General  Counsel  are 
responsible  for  the  implementation  and 
operation  of  the  Administrative  Remedy 
Program  at  the  Community  Corrections   • 
Center  (CCC),  institution,  regional  and 
Central  Office  levels,  respectively,  and 
shall: 

(1)  Establish  procedures  for  receiving, 
recording,  reviewing,  investigating,  and 
responding  to  Administrative  Remedy 
Requests  (Requests)  or  .\ppeals 
(Appeals)  submitted  by  an  inmate; 

12)  Acknowledge  receipt  of  a  Request 
or  Appeal  by  returning  a  receipt  to  the 
inmate; 

(3)  Conduct  an  investigation  into  each 
Request  or  .Appeal; 

(4)  Respond  to  and  sign  all  Requests 
or  Appeals  filed  at  their  levels.  At  the 


regional  level,  signatory  authority  may 
be  delegated  to  the  Deputy  Regional 
Director.  At  the  Central  Office  level, 
signatory  authority  may  be  delegated  to 
the  National  Inmate  Appeals 
Administrator.  Signatory  authority 
extends  to  staff  designated  as  acting  in 
the  capacities  specified  in  this  §542.11, 
but  may  not  be  further  delegated 
without  the  written  approval  of  the 
General  Counsel. 

(b)  Inmates  have  the  responsibility  to 
use  this  Program  in  good  faith  and  in  an 
honest  and  straightforward  manner. 

$  542. 1 2    Excluded  matters. 

(a)  An  inmate  may  not  use  this 
Program  to  submit  a  Request  or  Appeal 
on  behalf  of  another  inmate.  This 
program  is  intended  to  address  concerns 
that  are  personal  to  the  inmate  making 
the  Request  or  Appeal,  but  shall  not 
prevent  an  inmate  from  obtaining 
assistance  in  preparing  a  Request  or 
Appeal,  as  provided  in  §542,16  of  this 
part. 

(b)  Requests  or  Appeals  will  not  be 
accepted  under  the  Administrative 
Remedy  Program  for  claims  for  which 
other  administrative  procedures  have 
been  established,  including  tort  claims. 
Inmate  Accident  Compensation  claims, 
and  Freedom  of  Information  or  Privacy- 
Act  requests.  Staff  shall  inform  the 
inmate  in  writing  of  the  appropriate 
administrative  procedure  if  the  Request 
or  Appeal  is  not  acceptable  under  the 
Administrative  Remedy  Program. 

§  542. 1 3    Informal  resolution. 

(a)  Informal  Resolution.  Except  as 
provided  in  §  542.13(b),  an  inmate  shall 
first  present  an  issue  of  concern 
informally  to  staff,  and  staff  shall 
attempt  to  informally  resolve  the  issue 
before  an  inmate  submits  a  Request  for 
Administrative  Remedy.  Each  Warden 
shall  establish  procedures  to  allow  for 
the  informal  resolution  of  inmate 
complaints. 

(b)  Exceptions.  Inmates  in  CCCs  are 
not  required  to  attempt  informal 
resolution.  An  informal  resolution 
attempt  is  not  required  prior  to 
submission  to  the  Regional  or  Central 
Office  as  provided  for  in  §  542.14(d)  of 
this  part.  An  informal  resolution 
attempt  may  be  waived  in  individual 
cases  at  the  Warden  or  institution 
Administrative  Remedy  Coordinator's 
discretion  when  the  inmate 
demonstrates  an  acceptable  reason  for 
bypassing  informal  resolution. 

$542.14    Initial  filing. 

(a)  Submission.  The  deadfine  for 
completion  of  mformal  resolution  and 
submission  of  a  formal  written 
Administrative  Remedy  Request,  on  the 


appropriate  form  (BP-9),  is  20  calendar 
days  following  the  date  on  which  the 
basis  for  the  Request  occurred. 

(b)  Extension.  Where  the  inmate 
demonstrates  a  valid  reason  for  delay, 
an  extension  in  filing  time  may  be 
allowed.  In  general,  valid  reason  for 
delay  me.  ns  a  situation  which 
prevente "  liie  inmate  from  submitting 
the  request  within  the  established  time 
frame.  Valid  reasons  for  delay  include 
the  following:  an  extended  period  in- 
tiansit  during  which  the  inmate  was 
separated  from  documents  needed  to 
prepare  the  Request  or  Appeal;  an 
extended  period  of  time  during  which 
the  inmate  was  physically  incapable  of 
preparing  a  Request  or  Appeal,  an 
unusually  long  period  taken  for 
informal  resolution  attempts:  indication 
by  an  inmate,  verified  by  staff,  that  a 
response  to  the  inmate's  request  for 
copies  of  dispositions  requested  under 
§  542.19  of  this  part  was  delayed. 

(c)  Form. 

(1)  The  inmate  shall  obtain  the 
appropriate  form  from  CCC  staff  or 
institution  staff  (ordinarily,  the 
correctional  counselor). 

(2)  The  inmate  shall  place  a  single 
complaint  or  a  reasonable  number  of 
closely  related  issues  on  the  form.  If  the 
irunate  includes  on  a  single  form 
multiple  unrelated  issues,  the 
submission  shall  be  rejected  and   . 
returned  without  response,  and  the 
inmate  shall  be  advised  to  use  a  separate 
form  for  each  imrelated  issue.  For  DHO 
and  UDC  appeals,  each  separate 
incident  report  number  must  be 
appealed  on  a  separate  form. 

(3)  The  inmate  shall  complete  the 
form  with  all  requested  identifying 
information  and  shall  state  the 
complaint  in  the  space  provided  on  the 
form.  If  more  space  is  needed,  the 
inmate  may  use  up  to  one  letter-size 
(8'/?"  by  11")  continuation  page.  The 
inmate  must  provide  an  additional  copy 
of  any  continuation  page.  The  inmate      • 
must  submit  one  copy  of  supporting 
exhibits.  Exhibits  will  not  be  returned 
with  the  response.  Because  copies  of 
exhibits  must  be  filed  for  any  appeal 
(see  §  542.15(b)(3)).  the  inmate  is 
encouraged  to  retain  a  copy  of  all 
exhibits  for  his  or  her  personal  records. 

(4)  The  inmate  shall  date  and  sign  the 
Request  and  submit  it  to  the  institution 
staff  member  designated  to  receive  such 
Requests  (ordinarily  a  correctional 
counselor).  CCC  inmates  may  mail  their 
Requests  to  the  CCM. 

(d)  Exceptions  to  Initial  Filing  at 
Institution. 

(1)  Sensitive  Issues.  If  the  inmate 
reasonably  believes  the  issue  is  sensitive 
and  the  inmate's  safety  or  well-being 
would  be  placed  in  danger  if  the 


UMI 


Request  became  known  at  the 
institution,  the  inmate  may  submit  the 
Request  directly  to  the  appropriate 
Regional  Director.  The  inmate  shall 
clearly  mark  "Sensitive"  upon  the 
Request  and  explain,  in  writing,  the 
reason  for  not  submitting  the  Request  at 
the  institution.  If  the  Regional 
Administrative  Remedy  Coordinator 
agrees  that  the  Request  is  sensitive,  the 
Request  shall  be  accepted.  Otherwise, 
the  Request  will  not  be  accepted,  and 
the  inmate  shall  be  advised  in  writing 
of  that  determination,  without  a  return 
of  the  Request.  The  inmate  may  pursue 
the  matter  by  submitting  an 
Administrative  Remedy  Request  locally 
to  the  Warden.  The  Warden  shall  allow 
a  reasonable  extension  of  time  for  such 
a  resubmission. 

(2)  DHO  Appeals.  DHO  appeals  shall 
be  submitted  initially  to  the  Regional 
Director  for  the  region  where  the  inmate 
is  currently  located. 

(3)  Control  Unit  Appeals.  Appeals 
related  to  Executive  Panel  Reviews  of 
Control  Unit  placement  shall  be 
submitted  directly  to  the  General 
Counsel. 

(4)  Controlled  Housing  Status 
Appeals.  Appeals  related  to  the 
Regional  Director's  review  of  controlled 
housing  status  placement  may  be  filed 
directly  with  the  General  Counsel. 

§542.15    Appeals. 

(a)  Submission.  An  inmate  who  is  not 
satisfied  with  the  Warden's  response 
may  submit  an  Appeal  on  the 
appropriate  form  (BP-10)  to  the 
appropriate  Regional  Director  within  20 
calendar  days  of  the  date  the  Warden 
signed  the  response.  An  inmate  who  is 
not  satisfied  with  the  Regional 
Director's  response  may  submit  an 
Appeal  on  the  appropriate  form  (BP-11) 
to  the  General  Counsel  within  30 
calendar  days  of  the  date  the  Regional 
Director  signed  the  response.  When  the 
inmate  demonstrates  a  valid  reason  for 
delay,  these  time  limits  may  be 
extended.  Valid  reasons  for  delay 
include  those  situations  described  in 

§  542.14(b)  of  this  part.  Appeal  to  the 
General  Counsel  is  the  final 
administrative  appeal. 

(b)  Form. 

(1)  Appeals  to  the  Regional  Director 
shall  be  submitted  on  the  form  designed 
for  regional  Appeals  (BP-10)  and 
accompanied  by  one  complete  copy  or 
duplicate  original  of  the  institution 
Request  and  response.  Appeals  to  the 
General  Counsel  shall  be  submitted  on 
the  form  designed  for  Central  Office 
Appeals  (BP-11)  and  accompanied  by 
one  complete  copy  or  duplicate  original 
of  the  institution  and  regional  filings 


and  their  responses.  Appeals  shall  state 
specifically  the  reason  for  appeal, 

(2)  An  inmate  may  not  raise  in  an 
Appeal  issues  not  raised  in  the  lower 
level  filings.  An  inmate  may  not 
combine  Appeals  of  separate  lower  level 
responses  (different  case  numbers)  into 
a  single  Appeal. 

(3)  An  inmate  shall  complete  the 
appropriate  form  with  all  requested 
identifying  information  and  shall  state 
the  reasons  for  the  Appeal  in  the  space 
provided  on  the  form.  If  more  space  is 
needed,  the  inmate  may  use  up  to  one 
letter-size  (8V2"  x  11")  continuation 
page.  The  inmate  shall  provide  two 
additional  copies  of  any  continuation 
page  and  exhibits  with  the  regional 
Appeal,  and  three  additional  copies 
writh  an  Appeal  to  the  Central  Office 
(the  inmate  is  also  to  provide  copies  of 
exhibits  used  at  the  prior  level(s)  of 
appeal).  The  inmate  shall  date  and  sign 
the  Appeal  and  mail  it  to  the 
appropriate  Regional  Director,  if  a 
Regional  Appeal,  or  to  the  National 
Inmate  Appeals  Administrator.  Office  of 
General  Counsel,  if  a  Central  Office 
Appeal  (see  28  CFR  part  503  for 
addresses  of  the  Central  Office  and 
Regional  Offices). 

§  542  16     Ass  stB'^ce. 

(a)  An  uvmate  may  obtain  assistance 
from  another  inmate  or  fi-om  institution 
staff  in  preparing  a  Request  or  an 
Appeal,  An  inmate  may  also  obtain 
assistance  from  outside  sources,  such  as 
family  members  or  attorneys.  However, 
no  person  may  submit  a  Request  or 
Appeal  on  the  inmate's  behalf,  and 
obtaining  assistance  will  not  be 
considered  a  valid  reason  for  exceeding 
a  time  limit  for  submission  unless  the 
delay  was  caused  by  staff. 

(b)  Wardens  shall  ensure  that 
assistance  is  available  for  inmates  who 
are  illiterate,  disabled,  or  who  are  not 
functionally  literate  in  English.  Such 
assistance  includes  provision  of 
reasonable  accommodation  in  order  for 
an  inmate  with  a  disability  to  prepare 
and  process  a  Request  or  an  Appeal. 

§542.17    Resubmission. 

(a)  Rejections.  The  Coordinator  at  any 
level  (CCM,  institution,  region.  Central 
Office)  may  reject  and  return  to  the 
inmate  without  response  a  Request  or  an 
Appeal  that  is  written  by  an  irunate  in 

a  manner  that  is  obscene  or  abusive,  or 
does  not  meet  any  other  requirement  of 
this  part. 

(b)  Notice.  When  a  submission  is 
rejected,  the  inmate  shall  be  provided  a 
written  notice,  signed  by  the 
Administrative  Remedy  Coordinator, 
explaining  the  reason  for  rejection.  If  the 
defect  on  which  the  rejection  is  based  is 


correctable,  the  notice  shaii  uiiurni  un- 
inmate  of  a  reasonable  time  extension 
within  which  to  correct  the  defect  and 
resubmit  the  Request  or  Appeal. 

(c)  Appeal  of  Rejections.  When  a 
Request  or  Appeal  is  rejected  and  the 
inmate  is  not  given  an  opportunity  to 
correct  the  defect  and  resubmit,  the 
inmate  may  appeal  the  rejection, 
including  a  rejection  on  the  basis  of  an 
exception  as  described  in  §  542.14(d),  to 
the  next  appeal  level.  The  Coordinator 
at  that  level  may  affirm  the  rejection, 
may  direct  that  the  submission  be 
accepted  at  the  lower  level  (either  upon 
the  inmate's  resubmission  or  direct 
return  to  that  lower  level),  or  may 
accept  the  submission  for  filing.  The 
inmate  shall  be  informed  of  the  decision 
by  delivery  of  either  a  receipt  or 
rejection  notice, 

§542.18    Response  time. 

If  accepted,  a  Request  or  Appeal  is 
considered  filed  on  the  date  it  is  logged 
into  the  Administrative  Remedy  Index 
as  received.  Once  filed,  response  shall 
be  made  by  the  Warden  or  CCM  within 
20  calendar  days;  by  the  Regional 
Director  within  30  calendar  days;  and 
by  the  General  Counsel  within  40 
calendar  days.  If  the  Request  is 
determined  to  be  of  an  emergency 
nature  which  threatens  the  inmate's 
immediate  health  or  welfare,  the 
Warden  shall  respond  not  later  than  the 
third  calendar  day  after  filing.  If  the 
time  period  for  response  to  a  Request  or 
Appeal  is  insufficient  to  make  an 
appropriate  decision,  the  time  for 
response  may  be  extended  once  by  20 
days  at  the  institution  level,  30  days  at 
the  regional  level,  or  20  days  at  the 
Central  Office  level.  Staff  shall  inform 
the  inmate  of  this  extension  in  writing. 
Staff  shall  respond  in  writing  to  all  filed 
Requests  or  Appeals.  If  the  inmate  does 
not  receive  a  response  within  the  time 
allotted  for  reply,  including  extension, 
the  inmate  may  consider  the  absence  of 
a  response  to  be  a  denial  at  that  level. 

§  542. 1 9    Access  to  indexes  and  ' « 

responses. 

Inmates  and  members  of  the  public 
may  request  access  to  Administrative 
Remedy  indexes  and  responses,  for 
which  inmate  names  and  Register 
Numbers  have  been  removed,  as 
indicated  below.  Each  institution  shall 
make  available  its  index,  and  the 
indexes  of  its  regional  office  and  the 
Central  Office.  Each  regional  office  shall 
make  available  its  index,  the  indexes  of 
all  institutions  in  its  region,  and  the 
index  of  the  Central  Office.  The  Central 
Office  shall  make  available  its  index  and 
the  indexes  of  all  institutions  and 
regional  offices.  Responses  may  be 
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requested  from  the  location  where  they 
are  maintained  and  must  be  identified 
by  Remedy  ID  number  as  indicated  on 
an  index.  Copies  of  indexes  or  responses 
may  be  inspected  during  regular  office 
hours  at  the  locations  indicated  above, 
or  may  be  purchased  in  accordance  with 
the  regular  fees  estabUshed  for  copies 
furnished  under  the  Freedom  of 
Information  Act  (FOIA). 
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DEPAP'MtNTOF  JUSTICE 
a^^-eau  of  Prisons 

28  CFR  Parts  540  and  545 

[BOP-1 049-0 
RIN  1120-^A39 

'eiephone  Regulations  and  Inmate 
financial  Responsibility 

AGENCY:  Bureau  of  Prisons,  Justice. 
ACTION:  Interim  Rule  With  Request  for 
Comments,  and  Withdrawal  of  Effective 
Date-Delayed  Provisions. 

MMARY:  In  this  document,  the  Bureau 
ol  Prisons  (Bureau)  is  withdrawing  the 
provisions  in  its  regulations  relating  to 
imitations  on  telephone  privileges  for 
inmates  who  have  refused  participation 
in  the  inmate  financial  responsibility 
program.  (IFRP)  which  were  to  become 
effective  January  4.  1996.  In  addition, 
the  Bureau  is  increasing  to  $75.00  the 
amount  of  money  to  l)e  excluded  from 
assessment  in  an  inmate's  financial 
responsibility  plan.  These  actions  are 
made  pursuant  to  the  terms  of  a 
settlement  approved  by  the  District 
Court  in  a  nationwide  federal  prisoner 
class  action,  Washington  v.  Reno.  Nos. 
93-217,  93-290  (E.D.KY.). 

DATES:  The  withdrawal  of  28  CFR 
540.105(c)  and  545.11(d)(10).  and  the 
amendment  to  28  CFR  540.100(a)  is 
effective  January  2,  1996:  the 
amendment  to  28  CFR  545.11(b) 
introductory  text  is  effective  January  3. 
1996.  Comments  on  28  CFR  545.11(b) 
are  due  on  March  4,  1996. 
ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Su-eet.  NW..  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  telephone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  (Bureau)  is 
withdrawing  certain  provisions  in  its 
rules  on  telephone  regulations  and  on 


the  inmate  financial  responsibility 
program  (IFRP)  which  were  published 
in  the  Federal  Register  on  April  4.  1994 
(59  FR  15812). 

In  the  April  4.  1994.  revision  of  its 
rules  on  telephone  regulations  and  on 
the  IFRP.  the  Bureau  delayed  the 
effective  date  for  provisions  in 
§§  540.105(c)  and  545.11(d)(10)  which 
impKJsed  limitations  on  the  telephone 
privileges  of  inmates  refusing  to 
participate  in  the  IFRP.  These 
provisions  were  to  become  effective 
January  3.  1995.  Due  to  ongoing 
litigation  in  Washington  v.  Reno,  the 
effective  date  for  these  provisions  was 
further  delayed  until  January  4. 1996  (60 
FR  240).  In  accordance  with  the  Court- 
approved  settlement  in  Washington  v. 
Reno,  the  Bureau  is  withdrawing  these 
provisions  and  the  reference  to  the  IFRP 
telephone  restrictions  contained  in  28 
CFR  540.100(a).  and  is  publishing 
elsewhere  in  today's  Federal  Register  a 
new  proposed  rule  to  impose  a  different 
restriction  on  the  telephone  privileges  of 
inmates  who  refuse  to  pariicipate  in  the 
IFRP. 

In  accordance  with  the  settlement  in 
Washington  v.  Reno,  the  Bureau  is  also 
amending,  on  an  interim  basis  with 
request  for  comments,  the  provision  in 
28  CFR  545.11(b)  which  relates  to  the 
exclusion  of  certain  funds  from  an 
inmate's  financial  responsibility  plan. 
Under  this  provision,  unit  team  staff 
currently  exclude  $50.00  per  month 
from  assessment  in  developing  the 
inmate's  payment  plan  in  the  IFRP.  This 
provision  is  revised  to  raise  the 
exclusion  to  $75.00  per  month,  per  the 
terms  of  the  settlement  in  Washington  v. 
Reno  and.  for  clarification  purposes,  the 
third  and  fourth  sentences  of  this 
paragraph  are  being  combined  into  one 
sentence. 

Because  the  revisions  to  28  CFR 
545.11(b)  are  made  pursuant  to  the 
court-approved  settlement  in 
Washington  v.  Reno,  the  Bureau  is 
issuing  the  revisions  as  an  interim  rule 
pursuant  to  the  "good  cause"  exemption 
of  5  U.S.C.  553(d)(3).  Interested  persons 
may  participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments  in 
writing  to  the  Bureau  of  Prisons.  320 
First  Street.  NW..  HOLC  Room  754. 
Washington,  DC  20534.  Comments 
received  on  the  interim  rule  provisions 
during  the  comment  period  will  be 
considered  before  final  action  is  taken. 
All  comments  received  remain  on  file 
for  public  inspection  at  the  above 
address. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 


Management  and  Budget  pursuant  to 
E.O.  12866.  After  review  of  the  law  and 
regulations,  the  Director.  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Parts  540  and 
545 

Prisoners. 
Kathleen  M.  Hawk, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  540  and 
545  in  subchapter  C  of  28  CFR.  chapter 
V  are  amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540— CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Authority:  5  U.S.C  301.  551.  552a;  18 
U.S.C.  1791.  3013,  3571.  3572.  3621,  3622. 
3624,  3663.  4001,  4042,  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1,  1987),  5006-5024  (Repealed 
October  12,  1984  as  to  offenses  committed 
after  that  date).  5039;  28  U.S.C.  509.  510;  28 
CFR  0  95-0.99. 

2.  In  §  540.100.  paragraph  (a)  is 
amended  by  revising  the  fifth  sentence 
to  read  as  follows: 

§540.100    Purpose  and  scope. 

***** 

(a)  •  •   *  In  addition  to  the 
procedures  set  forth  in  this  subpart, 
inmate  telephone  use  is  subject  to  those 
limitations  which  the  Warden 
determines  are  necessary  to  ensure  the 
security  or  good  order,  including 
discipline,  of  the  institution  or  to 
protect  the  public.  *   *   • 

§540.105    [Amended] 

3.  In  §  540.105,  paragraph  (c).  which 
was  previously  to  become  effective 
January  4.  1996.  (59  FR  15824.  60  FR 
240)  is  removed  and  reserved. 

PART  545— WORK  AND 
COMPENSATION 

4.  The  authority  citation  for  28  CFR 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 18  U.S.C.  3013. 
3571.  3572.  3621,  3622.  3624.  3663.  4001. 
4042.  4081.  4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1, 
1987).  4126.  5006-5024  (Repealed  October 
12.  1984  as  to  offenses  committed  after  that 
date),  5039:  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 


UMI 


5.  In  §  545.11,  the  introductory  text  of 
paragraph  (b)  is  amended  by  revising 
the  dollar  amount  "$50.00"  in  the  fifth 
sentence  to  read  "$75.00";  by  removing 
the  third  and  fourth  sentences;  by 
adding  a  new  third  sentence  to  read  as 
follows;  and  in  addition,  paragraph 
(d)(10),  which  was  to  become  effective 


January  4.  1996.  (59  FR  15825,  60  FR 
240)  is  removed  and  reserved. 

§545.11     ^-ocedures. 

(b)  Payment.  *   *  *  In  developing  an 
inmate's  financial  plan,  the  unit  team 
shall  exclude  from  its  assessment  $75.00 
a  month  deposited  into  the  inmate's 
trust  fund  account  after  subtracting  from 


the  trust  fund  account  the  inmate's  IFRP 

minimum  payment  schedule  for 

UNICOR  or  non-UNICOR  work 

assignments,  set  forth  below  in 

paragraph  (b)(1)  and  (b)(2)  of  this 

section. 

*        *        *        *        • 
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DEF AH : M£NT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  540  and  545 

(BOP-106O-P] 

RIN1120-AA49 

Telephone  Regulations  and  Inmate 
Financial  Responsibility 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Proposed  Rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  is  proposing  to  limit 
telephone  privileges  to  60  minutes  of 
debit  calls  per  month  for  inmates  who 
refuse  to  participate  in  the  inmate 
financial  responsibility  program  (IFRP). 
Additionally,  the  Bureau  proposes  to 
impose  a  $25  per  month  spending 
limitation  upon  the  commissary 
purchases  of  IFRP  refusees,  excluding 
the  purchase  of  stamps  and  telephone 
credits.  These  actions  are  made 
pursuant  to  the  terms  of  a  settlement 
approved  by  the  District  Court  in  a 
nation-wide  federal  prisoner  class 
action,  Washington  v.  Reno,  Nos.  93- 
217.  93-290  (E.D.  KY),  and  are  intended 
to  continue  encouraging  inmates  to 
participate  in  the  IFRP. 
DATES:  Comments  are  due  on  March  4, 
1996. 

ADDRESSES:  OfTice  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  754.  320 
First  Street.  NW..  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic.  Office  of  General  Counsel, 
Bureau  of  Prisons,  telephone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  (Bureau)  is  proposing 
to  amend  its  rules  on  telephone 
regulations  (28  CFR  part  540.  subpart  I) 
and  on  the  inmate  financial 
responsibility  program  (IFRP)  (28  CFR 
part  545.  subpart  B)  which  were 
published  in  the  Federal  Register  on 
April  4.  1994  (59  FR  15812). 

In  the  April  4.  1994.  revision  of  its 
rules  on  telephone  regulations  and  on 
the  IFRP.  the  Bureau  delayed  the 
effective  date  for  provisions  in 
§§  540.105(c)  and  545.11(d)(10)  which 
imposed  limitations  on  the  telephone 
privileges  of  inmates  refusing  to 
participate  iti  the  IFRP.  These 
provisions  were  to  become  effective 
January  3,  1995.  Due  to  ongoing 
litigation  in  Washington  v.  Reno,  the 
effective  date  for  these  provisions  was 
further  delayed  until  January  4.  1996. 
See  60  FR  240.  In  accordance  with  the 
court-approved  settlement  in 
Washington  v.  Reno,  Nos.  93-217.  93- 


290  (E.D.  KY).  the  Bureau  has 
withdrawn  those  provisions  in  a 
document  published  elsewhere  in 
today's  Federal  Register. 

Also  in  accordance  with  provisions  of 
the  settlement  in  Washington  v.  Reno, 
this  proposed  rule  specifies  providing 
only  debit  telephone  calling  privileges 
for  inmates  who  refuse  to  participate  in 
the  IFRP  and  to  limit  such  debit  calling 
privileges  to  60  minutes  of  debit  calls 
per  month.  This  proposed  limitation 
will  not  take  effect  until  installation  of 
the  new  nation-wide  telephone  system, 
per  terms  of  the  settlement  in 
Washington  v.  Reno. 

Local  institution  guidelines  continue 
to  govern  the  duration  of  each 
individual  r^ll.  As  with  all  inmate 
telephone  privileges,  the  Warden  retains 
the  discretion  to  further  limit  the  debit 
calling  privileges  of  inmates  who  refuse 
to  participate  in  the  IFRP  to  ensure  the 
security  or  good  order,  including 
discipline  of  the  institution  or  to  protect 
the  public,  28  CFR  §  540.100.  Telephone 
privileges  of  inmates  who  refuse  to 
participate  in  the  IFRP  may  also  be 
further  limited  as  a  disciplinary 
sanction,  28  CFR  part  541. 

Additionally,  the  Bureau  is  proposing 
to  amend  the  provision  in  28  CFR 
545.11(d)  which  relates  to  the  monthly 
commissary  spending  limitation 
imposed  upon  inmates  who  refuse  to 
participate  in  the  IFRP.  Specifically, 
under  28  CFR  545.11(d)(6),  IFRP 
refusees  currently  are  not  permitted  to 
purchase  any  items  in  excess  of  the 
monthly  spending  limitation  for  all 
inmates,  including  special  purchase 
items  like  sports  equipment,  hobby 
crafts,  etc.  The  Bureau  proposes  to 
re\ise  this  provision  to  impose  upon 
IFRP  refusees  a  more  stringent  monthly 
spending  limitation  than  that  imposed 
upon  all  inmates.  Pursuant  to  the  terms 
of  the  settlement  in  Washington  v.  Reno, 
the  proposed  rule  specifies  that  the 
monthly  spending  limitation  upon  IFRP 
refusees  shall  be  at  least  $25  per  month 
and  excludes  purchases  of  stamps  and 
telephone  credits. 

Interested  persons  may  participate  in 
this  rulemaking  by  submitting  data, 
views,  or  arguments  in  writing  to  the 
Bureau  of  Prisons.  320  First  Street.  NW., 
HOLC  Room  754.  Washington,  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  pursuant  to 


E.O.  12886.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  540  and 
545 

Prisoners. 
Kathleen  M.  Hawk, 

Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  540  and 
545  in  subchapter  C  of  28  CFR.  chapter 
V  are  proposed  to  be  amended  as  set 
forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  540-CONTACT  «V  Tfi  PERSONS 
IN  THE  COMMUNITY 

1.  The  authority  citation  for  28  CFR 
part  540  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  551.  552a;  18 
U.S.C.  1791.  3013.  3571.  3572,  3621,  3622, 
3624.  3663.  4001.  4042.  4081.  4082  (Repealed 
in  part  as  to  offen'ses  committed  on  or  after 
Novemt)er  1,  1987).  5006-5024  (Repealed 
October  12.  1984  as  to  offenses  committed 
after  that  date).  5039;  28  U.S.C-  509.  510;  28 
CFR  0.95-0.99. 

2.  In  §  540.105,  paragraph  (c)  is  added 
to  read  as  follows: 

§  540. 1 05    Expenses  of  Inmate  telephone 
use. 

***** 

(c)  The  Warden  shall  limit  the 
telephone  privileges  (collect  and  debit 
calls)  of  an  inmate  who  has  refused  to 
participate  in  the  Inmate  Financial 
Responsibility  Program  (IFRP)  as 
specified  in  28  CFR  part  545. 


PART  545— WORK  AND 
COMPENSATION 

1.  The  authority  citation  for  28  CFR" 
part  545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013, 
3571.  3572.  3621.  3622.  3624.  3663,  4001, 
4042.  4081.  4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1, 
1987).  4126.  5006-5024  (Repealed  October 
12, 1984  as  to  offenses  committed  after  that 
date),  5039;  28  U.^.C.  509.  510;  28  CFR  0.95- 
0.99. 

2.  In  §  545.11,  paragraph  (d)(6)  is 
revised,  and  paragraph  (d)(10)  is  added, 
to  read  as  follows: 

§  545.11    Procedures. 
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(d)  *   *  * 

(6)  The  inmate  .shall.be  subject  to  a 
monthly  commissary  spending 
limitation  more  stringent  than  the 
monthly  commissary  spending 
limitation  set  for  all  inmates.  This  more 
stringent  commissary  spending 
limitation  for  IFRP  refusees  shall  be  at 
least  $25  per  month,  excluding 


purchases  of  stamps  and  telephone 

credits. 

*        *        *        *        * 

(10)  The  inmate  is  restricted  to  the  use 
of  debit  telephone  calls  and  will  be 
allowed  to  make  60  minutes  of  debit 
telephone  calls  per  month,  unless  the 
Warden  further  limits  the  inmate's 
telephone  privileges  to  ensure  the 
security  or  good  order,  including 
discipline  of  the  institution,  or  to 


protect  the  public,  pursuant  to  28  CFR 
§  540.100.  or  the  inmate's  telephone 
privileges  are  restricted  as  a  disciplinary 
sanction  under  28  CFR,  part  541.  Any 
exception  to  this  provision  requires 
approval  of  the  Warden  and  is  to  be 
based  on  compelling  circumstances. 
***** 

(PR  Doc.  95-31498  Filed  12-29-95;  8:45  am] 
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MfcNiT  OF  AGRICULTURE 


Co..  D'efrf.r  St^'"  ■^r-search, 
Ec;-:aOon,  and  Extension  Service 

"'  H  r  q  e  J       -  -'  ^  ^-  a  rch  Grants  Program 
'  -  s  ;  i    Year  1996;  Solicitation  of 

Appn^dtions 

Notice  is  hereby  given  that  under  the 
authority  in  section  1480  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Pohcy  Act  of  1977,  as 
amended  (7  U.S.C.  3333).  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES)  of  the 
United  States  Department  of  Agriculture 
(USDA)  will  award  standard  grants  for 
basic  studies  in  certain  areas  of 
rangeland  research.  No  more  than 
$80,000  will  be  awarded  for  the  support 
of  any  one  project,  regardless  of  the 
amount  requested.  The  total  amount  of 
funds  available  for  grants  imder  the 
Rangeland  Research  Grants  Program 
during  fiscal  year  1996  is  $451,535. 

Eligibility  and  Limitations  on  Use  of 
Funds 

Under  this  program,  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  to  land-grant  colleges  and 
universities.  State  agricultural 
experiment  stations,  and  to  colleges, 
universities,  and  Federal  laboratories 
having  a  demonstrable  capacity  in 
rangeland  research,  as  determined  by 
the  Secretary  Except  in  the  case  of 
Federal  laboratories,  each  grant 
recipient  shall  match  the  Federal  funds 
expended  on  a  research  project  based  on 
a  formula  of  50  percent  Federal  and  50 
percent  non-Federal  funding.  Proposals 
received  from  scientists  at  non-United 
States  organizations  or  institutions  will 
not  be  considered  for  support.  Section 
712  of  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1996,  Pub.  L.  No. 
104-37,  prohibits  CSREES  from  paying 
indirect  costs  on  research  grants  that 
exceed  14  percent  of  total  Federal  funds 
provided  under  each  award.  In  addition, 
section  716  of  that  Act  provides  that,  in 
the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased 
with  funds  appropriated  under  that  Act. 
entities  receiving  such  funds  are 
encouraged  to  use  such  funds  to 
purchase  only  American-made 
eqxiipment  or  products. 

Pursuant  to  section  1473  of  the 
National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3319).  funds 
made  available  under  this  program  to 
recipients  other  than  Federal 
laboratories  shall  not  be  subject  to 


reduction  for  indirect  costs  or  for  tuition 
remission  costs.  Since  these  costs  are 
not  allowable  costs  for  purposes  of  this 
program,  such  costs  incurred  by  a  grant 
recipient  may  not  be  used  to  meet  the 
matching  fund  requirement. 

Applicable  Regulations 

This  program  is  subject  to  the 
provisions  found  in  7  CFR  part  3401,  as 
amended  (58  FR  21852,  April  23, 1993). 
which  sets  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals,  processes 
regarding  the  awarding  of  grants,  and 
regulations  relating  to  the  post-award 
administration  of  grant  projects.  In 
addition,  the  USDA  Uniform  Federal 
Assistance  Regulations,  7  CFR  part 

3015,  as  amended;  the  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  CFR  part 

3016.  as  amended:  the  regulations 
governing  Govemmentwide  Debarment 
and  Suspension  (Nonprocurement)  and 
the  Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  7  CFR 
part  3017.  as  amended;  the  New 
Restrictions  on  Lobbying,  7  CFR  part 
3018;  the  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations,  7  CFR  part 
3019;  the  Audits  of  Institutions  of 
Higher  Education  and  Other  Nonprofit 
Institutions,  7  CFR  part  3051;  and  the 
CSREES  regulations  implementing  the 
National  Envirorunental  Policy  Act  of 
1969.  7  CFR  part  3407,  apply  to  this 
program. 

Specific  Areas  of  Research  To  Be 
Supported  In  Fiscal  Year  1996 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeland  research.  Proposals  will  be 
considered  in  the  following  specific 
areas:  (1)  Management  of  rangelands 
and  agricultural  land  as  integrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber;  (2) 
methods  of  managing  rangeland 
watersheds  to  maximize  efficient  use  of 
water  and  improve  water  yield,  water 
quality,  and  water  conservation,  to 
protect  against  onsite  and  offsite  damage 
to  rangeland  resources  from  floods, 
erosion,  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeland  conditions:  and 
(3)  revegetation  and  rehabiUtation  of 
rangelands  including  the  control  of 
undesirable  species  of  plants. 

For  Further  Information  Contact: 
Program  related  questions  should  be 


directed  to  Dr.  Paul  F.  McCawley. 
CSREES-USDA;  telephone:  (202)  401- 
5351. 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFR  part  3407  (the 
CSREES  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969),  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSREES  so  that  CSREES  may  determine 
whether  any  further  action  is  needed. 
The  applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  vdthin 
one  or  more  of  the  categories. 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb. 3) 

(i)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  persoruiel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  functions  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity: 

(iv)  Educational  and  informational 
prora-ams  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities  abroad. 

(2)  CSREES  Categorical  Exclusions  (7 
CFR  3407.6(a)(2)) 

Based  on  previous  experience,  the 
following  categories  of  CSREES  actions 
are  excluded  because  they  have  been 
found  to  have  limited  scope  and 
intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment:  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots. 


UMI 


which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  limited  in  scope  and 

intensity. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore.  Form 
CSREES-1234.  "NEPA  Exclusions 
Form"  (copy  enclosed),  must  be 
included  in  the  proposal  indicating 
whether  the  applicant  is  of  the  opinion 
that  the  project  falls  within  one  or  more 
of  the  categorical  exclusions  and  the 
reasons  therefore.  If  it  is  the  applicant's 
opinion  that  the  proposed  projects  falls 
within  one  or  more  of  the  categorical 
exclusions,  the  specific  exclusion(s) 
must  be  identified.  The  information 
submitted  shall  be  identified  in  the 
Table  of  Contents  as  "NEPA 
Considerations"  and  Form  CSREES- 
1234  and  supporting  documentation 
shall  be  placed  after  the  Form  CSREES- 
661,  "Application  for  Funding,"  in  the 
proposal. 

Even  though  a  project  may  fall  within 
one  or  more  of  the  categorical 
exclusions,  CSREES  may  determine  that 
an  Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  a  proposed  project  if 
substantial  controversy  on 
environmental  grounds  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  that  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

Addresses: 

How  To  Obtain  Application  Materials 

Copies  of  this  solicitation,  the 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  Part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows;  Proposal  Services; 
Grants  Management  Branch:  Office  of 
Extramural  Programs:  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 


Room  303,  Aerospace  Center:  Ag  Box 
2245;  Washington,  DC  20250-2245; 
Telephone:  (202)  401-5048. 

These  materials  may  also  be  requested 
via  Internet  by  sending  a  message  with 
your  name,  mailing  address  (not  e-mail) 
and  phone  number,  to 
psb@morrill.esusda.gov  which  states 
that  you  want  a  copy  of  the  application 
materials  for  the  Fiscal  Year  1996 
Rangeland  Research  Grants  Program. 
The  materials  will  then  be  mailed  to  you 
(not  e-mailed)  as  quickly  as  possible. 

What  To  Submit 

An  original  and  nine  copies  of  each 
proposal  must  be  submitted.  This 
number  of  copies  is  necessary'  to  permit 
thorough,  objective  merit  evaluation  of 
all  proposals  received  before  funding 
decisions  are  made. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with 
the  guidelines  contained  in  the 
Administrative  Provisions  which  govern 
the  Rangeland  Research  Grants  Program, 
7  CFR  Part  3401.  Proposals  submitted  by 
organizations  other  than  Federal 
laboratories  shall  state  that  the  50 
percent  non-Federal  funding 
•  requirement  will  be  met. 

Each  copv  of  each  proposal  must 
include.a  Form  CSREES-661, 
"Application  for  Funding,"  Applicants 
should  note  that  one  copy  of  this  form, 
preferably  the  original,  must  contain 
pen-and-ink  signatures  of  the  principal 
investigafor(s)  and  the  authorized 
organizational  representative.  (Form 
CSREES-661  and  the  other  required 
forms  and  certifications  are  contained  in 
the  Application  Kit). 

Grant  proposals  shall  be  limited  to  10 
pages  (single-spaced  and  typed  on  one 
side  of  the  page  only),  exclusive  of 
required  forms,  bibliography  and  vitae 
of  the  principal  investigator(s),  senior 
associate(s),  and  other  professional 
personnel. 

All  copies  of  each  proposal  shall  be 
mailed  in  one  package.  Please  make  sure 
that  each  copy  of  each  proposal  is 
stapled  securely  in  the  upper  left-hand 
corner.  DO  NOT  BIND. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 


a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Where  and  When  To  Submit 
Applications  for  Funding 

To  be  considered  for  funding  during 
Fiscal  Year  1996.  proposals  must  be 
submitted  by  February  29,  1996. 

Proposals  submitted  through  the 
regular  mail  must  be  postmarked  by 
February  29, 1996,  and  should  be  sent 
to  the  following  address:  Proposal 
Services:  Grants  Management  Branch; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture:  Room  303.  Aerospace 
Center;  Ag  Box  2245;  Washington,  D.C. 
20250-2245.  The  telephone  number  is: 
(202) 401-5048. 

Hand-delivered  proposals,  including 
those  submitted  by  express  mail  or  a 
courier  service,  must  be  received  at  the 
following  address  by  February  29,  1996: 
Proposal  Services:  Grants  Management 
Branch;  Office  of  Extramural  Programs: 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture:  Room  303,  Aerospace 
Center;  901  D  Street,  S.W.;  Washington, 
D.C.  20024.  The  telephone  number  is: 
(202) 401-5048. 

Supplementary  Information:  The 
Rangeland  Research  Grants  Program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.200.  For 
reasons  set  forth  in  the  Final  Rule- 
related  Notica.to  7  CFR  Part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovewimental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3504(h)),  the 
collection  of  information  requirements 
contained  in  this  notice  have  been 
approved  under  0MB  Document  Nos. 
0524-0022  and  0524-0033. 

Done  at  Washington,  D.C,  this  21st  day  of 
December  1995. 
Colien  Hefferan, 

Acting  Administrator.  Cooperative  State 
Eesearch,  Education,  and  Extension  Service. 
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National  Environmental  Policy  Act  Eiclusions  Form 


Under  7  CFR  P»n  3407  (CSREES's  implcmenUDg  regulauons  of  the  National  Envuxmmental  Policy  Act  of  1969  (NEPA)),  environmental  dau 
or  documentation  is  required  in  order  to  axsist  CSREES  in  carrying  out  its  responsibiliUes  under  NEPA,  which  include?  -  :-ninjng  whether 
propoMd  reaearch  requires  the  preparauon  of  an  environmental  assessment  or  an  envuonmentaJ  impact  statement,  or  ^'ctLc:  sjch  research  can 
be  excluded  from  this  requiremest  on  the  basis  of  several  categories.  Tberefore,  it  is  necesnry  for  the  applicant  to  advise  CSREES  whether  the 
proposed  research  &lls  into  one  of  the  following  Department  of  Agriculture  or  CSREES  catcgoncal  exclusions,  or  whether  the  research  does  not 
fall  into  one  of  these  exclusions  (in  which  case  the  preparation  of  an  environmental  assessment  or  an  environmental  impact  statement  may  be 
required)  Even  though  the  applicant  considen  that  a  ptoposed  project  may  or  may  not  fall  within  a  categorical  exclusion,  CSREES  may  determine 
that  an  environmental  aaaessment  or  an  environmental  impaa  statement  is  necessary  for  a  proposed  project  should  substantial  controversy  on 
environnmiul  grounds  exist  or  if  other  extraordinsry  conditions  or  circumstaiKes  sre  present  that  may  cause  such  activity  to  have  a  significant 
environmental  effect 

Please  Read  Ail  of  the  Following  and  Check  All  Which  Apply 

D   The  proposed  rescarcb  falls  ooder  the  caCcgorkal  cicluiioiKi)  indicated  bctow: 


DspartoMBt  of  Agrkaltnre  Categorical  Eiclatioiu 

(fcindat  7  CFR  lb.3  and resaaed at  7CFR  3407.6  (aX  I XO 
through  (vii)) 

G  (i)  Policy  development,  planning  and  implementation 
which  are  related  to  rouune  activities  such  as 
perwnnel,  organizational  changes,  or  similar 
admuustraiive  functions 

D  (ii)  Activities  that  deal  solely  with  the  functions  of 
programs,  such  as  program  budget  proposals, 
disbursements,  and  transfer  or  reprogramming  of 
fioids 

U  (iii)  Inventories,  research  actrviues,  and  studies  such  as 
resource  inventories  and  routine  dau  collection  when 
such  actions  arc  clearly  limited  in  context  and 
intern)  ly 

D  (iv)  Educational  ind  informational  programs  and 
activities 

LJ  ( v)  Civil  and  auranal  law  enforoement  and  investigative 
acuvities 

D  (vi)  Activities  thai  are  advisory  and  consultative  toother 
agencKs  and  public  and  pnvaie  enuties.  such  as  legal 
counseling  and  representation 

D  (vii)  Activiues  related  to  trade  fcpTCseniaiiofl  and  market 
development  acuvities  abroad 


CSREES  Catcforical  EidufloDS 

(found  at  7  CFR  3407  6(aK2Xi)  through  (ii)) 

The  following  categories  of  CSREES  actions  are  excluded  because 
they  have  been  found  to  have  limited  scope  and  intensity  and  to  have 
no  significant  individual  or  cumulative  impacts  on  the  quality  of  the 
human  environment: 

(i)    The  following  caiegones  of  research  programs  or  projecu 
of  limited  size  and  magnitude  or  with  only  short-term 
effects  on  the  environment: 
n  (A)    Research     conducted     within     any     laboratory, 

greenhouse,    or    other   contained    facility    where 
research     practices     and     safeguards     prevent 
environmental  impacts 
O  (B)    Surveys,  invenlones,  and  similar  studies  that  have 

limited  context  and  minimal  mtensity  in  terms  of 
changes  in  the  environment 
O  (C)    Testing  outside  of  the  laboratory,  such  as  in  small 

isolated  6eld  plots,  which  involves  the  routine  use  of 
familiar  chemicals  or  biological  materials 
O    (ii)  Routine  renovauon,  rehabilitation,  or  revitalizaiion  of 
physical  &cilitics,  including  the  aoquisiuon  and  installation 
of  equipment,  where  such  activity  is  limited  in  scope  and 
intensity 


OR 

Proposed  research  docs  s2Lfall  Into  one  of  Cbc  above  categorical  cxciuilons 

(NOTE  If  checked,  please  anach  an  explanation  of  the  potential  environmenial  impacts  of  the  proposed  research 
May  require  completion  of  an  environmentaJ  assessment  or  an  environmental  impact  staiemeni ) 
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documents  on  public  inspiection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTTNG  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Strt'.-t   \.\V    Suite  700  The  Fr^x-On-Demand 
telephone  number  is;  301  -" '  3  -oSCi 


FEDERAL  REGISTER  PAGES  AND  DATES  JANUARY 


1-98. 


CFR  PARTS  AFFECTED  DURING  JANUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  docimients  published  since 
the  revision  date  of  each  title. 

5  CFR  — 

1 201 1  REMINDERS 

y  g-p  The  rules  and  proposed  rules 

in  this  list  were  editorially 

Proposed  Rules:  compiled  as  an  aid  to  Federal 

930 2^  Register  users.  Inclusion  or 

■1789 2^  exclusion  from  this  list  has  no 

^Q  QPP  legal  significarx^e. 

Proposed  Rules:  f^^^^  goj^g  ipto  Effect 

2^ -2^        Today 

14  CFR  

ENVIRONMENTAL 

^^ ^'  PROTECTION  AGENCY 

^- ■ Air  quality  implementation 

■ plans;  VAVapproval  and 

21  CFR  promulgation;  various 

g,,  g  States;  air  quality  planning 

" purposes;  designation  of 

26  CFR  areas: 

.|  g  Montana  et  al.;  published 

Proposed  Rules:  FEDERAL 

1^^                                        OQ  COMMUNICATIONS 

COMMISSION 

28  CFR  Radio  services,  special: 

540 90  Private  land  nx>bile 

542 86  services- 

545 90  900  MHz  SMR  systems 

Proposed  Rules:  frequency  band; 

540                                         92  correction;  published 

Radio  stations;  table  of 
33  CFR  assignments: 

Ch.  1 8  Pennsylvania;  published  12- 

81 .'. 8  5-95 

Proposed  Rules:  FEDERAL  DEPOSIT 

207 33  INSURANCE  CORPORATION 

Freedom  of  Information  Act; 

implementation;  published 

201-1 10  1 1-30-95 

201-2 10  FEDERAL  EMERGENCY 

201-3 10  MANAGEMENT  AGENCY 

201-4 10  Flood  insurance  program: 

201"? 10  Buildings  or  nnobile  homes 

;^]"; " V:  located  in  special  flood 

;0i   Y ]^  hazard  area;  contested 

%°]   l°" 1"  determinations;  published 

201-20 lU  12-5-95 

201I22 10  FEDERAL  TRADE 

20^-2AZZZZZ'"Z'"Z'.^o       commission 

201-39 !!!!!!!!!.  "!!"!!!!!!^!".!lO  competition  and  consumer 

protection  orders  duration; 
50  CFR  policy  statement;  published 

222 17  11-28-95 

227  ZZZZ'"Z'ZZZZa7  HEALTH  AND  HUMAN 

641 ,17  SERVICES  DEPARTMENT 

675 :. 20  Food  and  Drug 

Proposed  Rules:  Administration 

17 35  Food  additives: 


11 
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Menadione  ntcotinamide 
btsutfrte.  published  1-2-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicaid: 
Nurse-midwife  services; 
published  11-30-95 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac): 
Secretary's  regulatory 
authorities:  published  12- 
1-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Wildlife  management: 
Protection  and  preservation 
of  natural  values;  CFR 
part  removed;  published 
11-30-95 

JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Telephone  regulations  arxj 
inmate  rinancial 
responsibility;  putjiished  1- 
2-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  audio  recording  devices 
and  media: 

Representation  for  claiming 
DART  royalties  in  musical 
works;  put)lished  12-1-95 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practices  and  procedures: 
Statutory  and  regulatory 
citations  for  various 
appealable  personnel 
actions;  update;  putilished 
1-2-96 

NATIONAL 

TRANSPORTATION  SAFETY 
BOARD 

Organization,  functions,  and 
authority  delegations; 
published  11-30-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  arxJ  waterways  safety: 
Bellingham  Bay,  WA;  safety 

zone;  published  11-30-95 
Commencement  Bay,  Wa; 

safety  zone;  published  11- 

30-95 
EMiott  Bay.  WA;  safety  zone; 

published  11-30-95 
Lake  Union,  WA;  safety 

zone;  published  11-30-95 


TRANSPORTATION 

DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 

McDonnell  Douglas; 
published  12-1-95 
TREASURY  DEPARTMENT 
Fiscal  Service 
Collection  by  administrative 

offset;  CFR  pari  removed; 

published  12-20-95^ 

Comments  Due  Next 
Week 

AGRICULTURE 

DEPARTMENT 

Agricuiturai  Marketing 

Service 

Okra  ^frozen);  grade 

standards;  comments  due 

by  1-8-96;  published  12-7- 

95 
OniorK  grown  ir>- 

Texas;  comments  due  by  1- 
11-96;  published  12-12-95 
Peas,  field  and  black-eye 

(frozen);  grade  standards; 

comments  due  by  1-8-96; 

published  12-7-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-10- 
96;  published  12-11-96 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Exctiange  Act: 
Futures  commission 
merchants;  minimum 
financial  requirements, 
subordinated  debt 
prepayment,  arxJ  gross 
collection  of  exchange-set 
margin  for  omnibus 
accounts;  comments  due 
by  1-12-96;  published  12- 
13-95 

DEFENSE  DEPARTMENT 

Acquisitkin  regulations: 

Ground  and  aircraft  flight 
risk;  comments  due  by  1- 
12-96;  published  11-13-95 

Multiyear  contracting  arxJ 
ottier  miscellaneous 
provisions;  comments  due 
by  1-12-96;  published  11- 
13-95 
Federal  Acquisition  Regulatran 

(FAR): 

Contingent  fee 
representation;  comments 
due  by  1-12-96;  published 
11-13-95 

Emptoyee  stock  owriership 
plans;  comments  due  by 
1-8-96;  published  11-7-95 


EDUCATION  DEPARTMENT 

Postsecondary  educatkxi: 
Student  support  services 
program;  clarification  and 
simplification;  comments 
due  by  1-12-96;  published 
12-13-95 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Outer  Continental  Shelf;  gas 
pipeline  facilities  arxJ 
servk»s;  agerwy's 
jurisdiction;  comments  due 
by  1-12-96;  published  12- 
11-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkjnal  emission  starxjards: 
Chromium  emissions  from 
hard  arxJ  decorative 
chromium  electroplating 
and  anodizing  tanks,  etc.; 
comments  due  by  1-12- 
96;  published  12-13-95 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  1-12-96;  published 
12-13-95 
South  Carolina;  comments 
due  by  1-10-96;  putilished 
12-11-95 
Washington;  comments  due 
by  1-8-96;  published  12-8- 
95 
Air  quality  implementation 
piar^;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Florkla;  comments  due  by 

1-8-96;  published  12-7-95 
New  Jersey;  comments  due 
by  1-8-96;  published  12-7- 
95 
Clean  Air  Act: 
State  operating  permits 
programs- 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comnnents  due 
by  1-8-96;  published 
12-7-95 
California;  comnr>ents  due 
by  1-8-96;  pubilished 
12-7-95 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
Hazardous  waste: 
Military  munitions,  rule; 
explosives  emergencies; 
redefinition  of  on-site; 


comments  due  by  1-8-96; 

published  11-8-95 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid;  comments  due 

by  1-12-96;  published  12- 

13-95 
Superfurxl  program: 
National  oil  and  hazardous 

substances  contingency 

pten- 

National  priorities  list 
update;  comments  due 
by  1-11-96;  published 
12-20-95 
Toxc  substances: 
Signifk:ant  new  uses- 
Ethane,  1,1,1,2,2- 
pentafkjoro-;  commerrts 
due  by  1-12-96; 
published  12-13-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Hearing  aid  compatit>le 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  comments 
due  by  1-12-96;  published 
12-12-95 
Radio  stations;  table  of 
assignments: 

Maine;  comments  due  by  1- 
8-96;  published  12-4-95 
Television  broadcasting: 

Cable  Television  Consumer 

Protection  and 

Competition  Act  of  1992- 

Rate  regulation; 
comments  due  by  1-12- 
96;  published  12-11-95 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Flood  insurance  programs: 
Insurance  coverage  and 
rates;  comments  due  by 
1-8-96;  published  11-9-95 

FEDERAL  RESERVE 
SYSTEM 

Transactions  with  affiliates; 
conformity  of  capital  stock 
and  surplus  definition  to 
unimpaired  capital  stock  and 
surplus  definition,  etc.; 
comments  due  by  1-8-96; 
published  12-4-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devk:es: 
Medical  device  user  facilities 
and  manufacturers; 
adverse  events  reporting; 
certification  and 
registration;  comments 
due  by  1-10-96;  published 
12-11-95 


UMI 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Indian  lands  program: 
Abandoned  mine  land 
rectannation  plan- 

Hopi  Trit)e;  comments  due 
by  1-8-96;  putilished 
12-7-95 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 

Colorado:  comments  due  by 
1-8-96;  published  12-7-95 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 
Respiratory  protection; 

comments  due  by  1-8-96; 

published  11-7-95 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  claims  collection: 
Claims  collections 
standards;  delegation  of 


authority;  comments  due 
by  1-8-96;  published  11-9- 
95 

POSTAL  Si'E  COMM  sSiON 
Practice  and  procedure  rules: 
Rate  and  classification 

changes;  expedition. 

flexibility,  and  innovation; 

comments  due  by  1-8-96; 

published  12-18-95 

TRANSPORTATION 
DEPfinTMEN^ 
Coast  Gudro 
Anchorage  regulations: 
Louisiana;  comments  due  by 
1-12-96;  published  11-13- 
95 
International  Convention  on 
Standards  of  Training. 
Certification  and 
Watchkeeping  for  Seafarers 
(STCW  78) 
Comment  request; 
comments  due  by  1-12- 
96;  published  11-13-95 
Ports  and  waterways  safety: 
Boon  Island,  ME;  sunken 
vessel  MA/  EMPIRE 
KNIGHT;  safety  zone; 


comments  due  by  1-12- 
96;  published  11-13-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  1-12-96;  published  11- 
14-95 
Airtjus;  comments  due  by  1- 

8-96;  published  11-9-95 
British  Aerospace; 
comments  due  by  1-12- 
96;  published  11-13-95 
Fokker;  comments  due  by 
1-8-96;  published  11-28- 
95 
Hamilton;  comments  due  by 
1-8-96;  published  11-8-95 
Teledyne  Continental 
Motors;  comments  due  by 
1-12-96;  published  11-13- 
95 
Airworthiness  standards: 
Special  conditions- 
Beech  model  200 
airplane,  etc.;  comments 
due  by  1-8-96; 
published  12-7-95 


Class  E  airspace;  comments 
due  by  1-8-96;  published 
12-1-95 

Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-8-96; 
published  11-8-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineenng  and  traffic 
operations: 

Emergency  relief  program; 
comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehkjie  safety 
standards; 

Child  restraint  systems- 
Booster  seat  safety; 
comments  due  by  1-11- 
96;  published  12-12-95 
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CFR  CHECKLIST 


Tilt* 


Stock  NunilMr 


Price       Revision  Date 


TNs  c^ecklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revtsron  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  availaWe  for  sale  at  the  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectwns 

Affected),  wtiich  is  revised  monthly. 

The  annua)  rate  for  subscnption  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additiorwil  for  foretgn  mailing. 
Mail  orders  to  ttie  Superintendent  of  Documents.  Attn:  New  Orders. 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TKI*                                      Stock  Numtwr  Prtc«       Revision  Date 

1.  2  (2  Reserved) (869-026-0000 1-«) $5.00        Jon.  1,  1995 

3  (1994  Corrpilafion 
and  Parts  100  and 

101)  (86*-02«)0002-6) 40.00      'Jan.  1.  1995 

4 (869-026-00003-4) 5i0        Jon.  1.  1995 


5  Parts: 

1-699  (869-026-00004-2) 

700-1199  (869-026-00005-1) 

1200-{nd,  6  (6 
Resen/ed) (869-026-00006-9) 


23.00 
20.00 

23.00 


0-26  (869-026-00007-7) 21.00 

27-45  (869-026-00008-5) 14  00 

46-51  (86^)26-00009-3) 21.00 

52  (869-026-00010-7) 30.00 

S3-209 (869-026-000)  1-5) 25.00 

210-299 (869-026-00012-3) 34.00 

300-399 (869-026-00013-1) 16.00 

400-699 (869-026-00014-0) 2100 

700-899 (869-026-00015-8) 23.00 

900-999 (869-026-00016-6) 32  00 

1000-1059  (869-026-00017-^) 23.00 

1060-1 )  19  (869-026-00018-2) 15.00 

1120-1199  (869-026-00019-1) 12.00 

32.00 
35.00 
16.00 
30.00 
40.00 
14.00 

23.00 


Jon.  1,  1995 
Jan.  1.  1995 

Jan.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 


Jon.  1, 
Jon.  1. 
Jon.  1, 


1995 
1995 
1995 


Jon.  1,  1995 


1200-1499  (869-026-00020-4) 

1500-1899 (869-026-00021-2) 

1900-1939  (869-026-00022-1) 

1940-1949  (869-026-00023-9) 

1950-1999  (869-026-00024-7) 

200(HfXJ :_ (869-026-00025-5) 

8  _.  (869-026-00026-3) 

9  Parts: 

1-199  (869-026-00027-1) 30.00 

200-€nd  (869-O26-00028-0) 23.00 

10  Parts: 

0-50  (869-026-00029-8) 30.00 

51-199 (869-026-00030-1) 2300 

200-399 (869-026-00031-0) 15.00 

400-499 (869-026-00032-8) 21.00 

500-£nd  (869-026-00033-6) 39.00 


Jon.  1, 

Jon.  1. 

Jon.  1, 

Jon.  1, 


1995 
1995 
1995 
1995 


Jon.  1,  1995 
Jon.  1,  1995 


Jon.  I 
Jon.  1 
Jon.  1 
Jon.  1 


1995 
1995 
1995 
1995 


Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1.  1995 


Jon.  1. 
Jon.  1, 
*Jon.  1, 
Jon.  1, 
Jon.  1, 


1995 
1995 
1993 
1995 
1995 


11 (869-026-00034-4) 

12  Parts: 

1-1W (869^)26-00035-2) 

200-219 (869-026-00036-1) 

220-299 (869-O26-00037-9) 

300-499 (869-O26-00038-7) 

500-599 (869-026-00039-5)  . 

600-€nd  (869-026-00040-9)  . 

13  (869-026-00041-7) . 


14.00        Jon.  1,  1995 


12.00 
16.00 
28.00 
23.00 
19.00 
35.00 

32.00 


Jon.  1, 
Jon.  1, 
Jon.  1, 


1995 
1995 
1995 


Jon.  1.  1995 
Jon  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 


14  Parts: 

1-59  (869-026-00042-5) 

60-139 (869-026-00043-3) 

140-199 (869-026-00044-1) 

200-1199  (869-O26-O0O4&-0) 


33.00 
27.00 
13.00 
23.00 


1200-€nd (869-026-00046-8) 16.00 

15  Parts: 

0-299  (869-026-00047-6) 

300-799 (869-026-00048-4) 

800-€nd  (869-026-00049-2) 


15.00 
26.00 
21.00 

16  Parts: 

0-149  (869-026-0005(W) 7.00 

150-999 „ (869-026-0005 1-4) 19.00 

1000-€nd (869-026-00052-2) 25.00 

17  Parts: 

1-199  (869-026-00054-9)  .. 

200-23P (869-026-00055-7)  .. 

240-€nd  (869-026-00056-5)  .. 


25.00 
21.00 
12.00 

20.00 
34.00 
34.00 


20.00 
24.00 
30.00 

18  Parts: 

1-149  (869-026-00057-3) 16.00 

150-279 (869-026-00058-1) 13.00 

280-399 (869-O26-00059-0) 13.00 

400-€nd  (869-026-00060-3) 11.00 

19  Parts: 

1-140  (869-026-00061-1)  . 

141-199 (869-026-00062-0)  . 

200-€nd  (869-026-00063-8)  . 

20  Parts: 

1-399  (869-O26-00064-6)  . 

400-499 (869-026-00065-4)  . 

500-£nd  (869-026-O0O66-2)  . 

21  Parts: 

1-99  (869-026-00067-1) 16,00 

100-169 (869-026-00068-9) 21.00 

170-199 (869-026-00069-7) 22.00 

200-299 (869-026-00070-1) 7.W 

300-499 (869-026-00071-9) 39.00 

500-599 (869-026-00072-7)  22.00 

600-799 (869-026-00073-5) 9.50 

800-)299 (869-026-00074-3) 23.00 

)300-€nd (869-026-00075-1) 13.M 

22  Parts: 

1-299  (869-026-00076-0)  .. 

300-€nd  (869-026-00077-8)  .. 

23  (869-026-00078-6)  .. 

24  Parts: 

CVW  (869-026-00079-4)  .. 

200-219 _ (869-026-00080-8)  .. 

220499 (869-026-00081-6)  .. 

500-699 (869-026-00082-4)   . 

700-899 (869-026-00083-2)  .. 

900-1699  (869-026-00084-1)  .. 

1700-€nd (869-026-00085-9) 17.00 

25  (869-026-00086-7) 32.00 

26  Parts: 

§§  1.0-1-1.60  (869-026-00087-5) 21.00 

§§  1.61-1.169 (869-026-00088-3) 34.00 

§§1.170-1.300 (869-026-00089-1) 24.00 

§§  1.301-1.400 (869-026-00090-5) 17.00 

§§  1.401-1.440 (869-026-00091-3) 30.00 

§§1.441-1.500  (869-026-00092-1)  22.00 

§§  1.501-1.640 (869-026-00093-0)  21.00 

§§  1.641-1.850  _ (869-026-00094-8) 25.00 

§§1.851-1.907 (869-026-00095-6)  26.00 

§§  1.908-1.1000 (869-026-00096-4) 27.00 

§§  U001-1.1400  (869-026-00097-2) 25.00 

§§1.1401-£nd  (869-026-00098-1) 33  00 

2-29  (869-026-00099-9) 25.00 

30-39  (869-026-00 10O-6) 18.00 

40-49  (869-026-00 10M) 14.00 


33.00 
24.00 

22.00 


40.00 
19.00 
23.00 
20  00 
24.00 
24.00 


Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 

Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1.  1995 
Apr.  1,  1995 
Apr.  1.  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 


Apr.  1,  1995 
Apr.  1,  1995 

Apr,  1.  1995 


Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr,  1, 


1995 
1995 
1995 
1995 
1995 
1995 


Apr.  1,  1995 
Apr.  1,  1995 


Apr.  1, 
Apr.  1, 
Apr.  1, 


1995 
1995 
1995 


Apr.  1.  1995 
Apr  1.  1995 


Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr  1 
Apr.  1 
Apr.  1,  1995 
Apr.  1.  1995 
Apr.  1,  1995 


1995 
1995 
1995 
1995 
1995 
1995 
1995 


Title  Stock  Number 

50-299 (869^326-00102-2) 

yxhi^ ._ (869-a26-O0'03-;- 

-T.-:>?  (869-G2i!r-D0'G4-O' 

xX-Cnd  (869-0:^X'ai-^^ 

27  Parts: 

1-199  (869-O26-00106-5) 

200-€nd  '569-02^^-00107-3) 

28  Parts: 

1-42  (869-02d^X  :6-  j 

i:  pr-d  (869-026-00. 09-u) 

29  Parts: 

0-99  (869-: :>-JC   10-3) 

100^99 (869-02iK)Cl  11-1) 

500-899 (869-026-00112-0) 

900-1899  (869-026-00113-8) 

1900-1910  (§§1901.1  to 

1910.999)  (869-026-001 14-6) 

1910  (§§1910.1000  to 

end)  (869-026-001 15-4) 

1911-1925  (869-026-00116-2) 

1926 (869-026-00117-1) 

ioo7_Cnd (869-02  WW  118-9) 


Price        Revision  Oate 


•40G 

24  00 

6  0C 


37  jC 

13  5: 

27.00 

22  00 

21.00 

960 

I/. 00 

33,00 

22,00 
27,00 
35.00 
36.00 


iv  Pa.fts: 

1-199  (869-026-00)19-7) 25.00 

200-699 (869-026-00120-1) 20.00 

700-€nd  (869-026-00121-9) 30.00 

31  Parts: 

0-199  (869-026-00122-7) 15.00 

200-£nd  (869-026-00123-5) 25.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  I) 19.00 

1-39,  Vol.  Ill 18.00 

)-)90  (869-026-00124-3) 32.00 

191-399 (869-026-00125-1) 38.00 

400-629 (869-026-00126-0) 26.00 

630-699 (869-026-00127-8) 14.00 

700-799 (869-026-00128-6) 2V00 

800-End  (869-026-00129-4) 22.00 

33  Parts: 

1-124  (869-026-00130-8) 20.00 

125-199 (869-026-00131-6) 27.00 

200-£nd  (869-026-00132-4) 24.00 

34  Parts: 

1-299  (869-026-00133-2) 25.00 

300-399 (869-026-00134-1) 21.00 

400-£nd  (869-026-00135-9). 37.00 


35  (869-026-00136-7) 


12.00 


36  Parts 

1-199  (869-026-00137-5) 15.00 

200-£nd  (869-026-00138-3) 37.00 

37  (869-026-00139-1) 20.00 

38  Parts: 

0-17  (869-026-00 140-5) 30.00 

18-End  (869-026-00141-3) 30,00 

<i         (869-026-00142-1) 17,00 


40  Parts: 

1-51  (869-026-00143-0) 40 

52  (869-02ir-3C'4J-S) 39 

53-59  (869-024-::  ^^-;) 1 1 

60  (869-026-00146-4)  36 

61-71  (869-026-00147-2) 36 

81-85 (869-O22-O0145-1) 23 

•86  (869-026-00149-9) 40 

8M49 (869-026-00150-2) 4 

150-189 (869-026-00151-1) 25 

190-259  ._ (869-026-00152-9) 

260-299 „ (869-026-00153-7) i: 

300-399  ..„ (869-026-00154-5) . 


.00 
,00 
,00 
.00 
.00 
,00 
00 


Apt  •  '^b 

Ap;  '  '^5 

'Ap'  ■  wo 

AC"'  '^  5 


July 
July 

July 
July 
July 
July 

Ju)y 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

5  July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
Ju)y 
July 
July 
July 
July 
.July 
july 


995 
995 

995 
995 
995 
995 

995 

995 
995 
995 
995 

995 
995 

995 

995 
995 

984 
984 
984 
995 
995 
995 
99) 
995 
995 

995 
995 
995 

995 
99^ 
995 

995 

995 
995 

995 


995 
995 

995 


995 
995 
995 
995 
995 
994 
995 
995 
995 
995 
995 
995 


ri5te 


stock  NumtMr 


Price       Revision  Oat* 


4X-424 (869-026-00155-3) 26.00 

425-699 (869-026-00156-1) 30.00 

700-789 (86W)26-00157-0) 25.00 

'^---    (869-026-00158-8) 15.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Resewed) 13.00 


July  1 

July  1 

July  1 

July  1 


JJuly  1 
iJuly  1 

3-6 14.00  iJuly  1 

7  „ ^ 6.00  J  July  1 

8 4.50  JJuly  1 

9 : 13.00  3  July  1 

10-17  „ „ 9.50  JJuty  1 

18,  Vol.  I,  Ports  1-5  13.W  sjuly  1 

18,  Vol.  II,  Parts  6-19 13.00  ^  July  1 

18,  Vol.  Ill,  Parts  20-52 13.00  JJuly  1 

19-100  13.00  JJuly  1 

1-100  (869-026-00159-6) 9.50  July  1 

101  (869-026-00160-0) 29.00  July  1 

102-200 (869-026-00 16 1-8) 15.00  July  1 

201-£nd  (869-026-00162-6) 13.00  July  1 

42  Parts: 

1-399 (869-022-00160-4) 24.00  (Del.  1 

400429 (869-022-00161-2) 26.00  Oct.  1 

430-End (869-022-00162-1) 36.00  Oct.  1 

43  Parts: 

1-999  (869-022-00163-^) 23.00  Oct,  1 

1000-3999  (869-022-00164-7) 31.00  Oct.  1 

•4000-End  (869-026-00168-5) 15.00  Oct.  1 

44  (869-022-O0166-3)  ......  27.00  Oct.  1 

45  Parts: 

1-199  ....*......„. (869-022-00167-1) 22,00  Oct.  1 

•200-499  (869-026-00171-5) 14.00  Oct.  1 

500-1199...^ (869-026-00172-3) 23.00  Oct.  1 

1200-£nd (869-022-00170-1) 26.00  Oct.  1 

46  Parts:  ~ 

1-40  (869-022-00171-0) 20.00  Oct.  1 

41-69  (869-022-00172-8) 16.00  Oct.  1 

70-89  (869-022-00173-6) 8.50  Oct.  1 

90-139 (869-022-00174-4) 15.00  Oct.  1 

140-155 (869-022-00175-2) 12.00  Oct.  1 

156-165 (869-022-00176-1) 17.00  'Oct.  1 

166-199 (869-022-00177-9) 17.00  Oct.  1 

200-499 (869-022-00178-7) 21.00  Oct.  1 

500-End  (869-022-001 79-5) 15.00  Oct.  1 

47  Parts: 

0-19 (869^)22-00180-9) 25.00  Oct.  1 

20-39  (869-022-00181-7) 20.00  Oct.  1 

40-69  (869-022-00182-5) 14.00  Oct.  1 

70-79  (869-022-00183-3) 24.00  Oct.  1 

80-End  (869-022-00184-1) 26.00  Oct.  1 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36,00  Oct.  1 

1  (Ports  52-99)  (869-022-00186-8)  ....*..  23.00  Oct.  1 

2  (Ports  201-251) (869-022-00187-6) 16.00  Oct,  1 

2  (Ports  252-299) (869-022-00188-4) 13.00  Oct.  1 

3-6 (869-022-00189-2) 23.00  Ocf,  1 

7-14  (869-022-00190-6) 30,00  Oct,  1 

15-28  (869-022-00191-4) 32.00  Ocf.  1 

29-End  - (869-022-00192-2) 17.00  Oct.  1 

49  Pflftst 

•1-99...... (869-026-00196-1) 25,00  Oct,  1 

100-177 (869-022-00 194-9) 30.00  Oct,  1 

178-199 _ (869-022-00195-7) 21.00  Oct,  1 

200-399 (869-022-00196-5) 30.00  Oct,  1 

400-999.... (869-022-00197-3) 35.00  Oct.  1 

1000-1199 (869-026^)0201-1) 18.00  Oct.  1 

•1200-£nd  (869-026-00202-9) 15.00  Oct.  1 

50  Parts: 

1-199  ....". (869-022-00200-7) 25.00  Oct.  1 

200-599 _ _ (869-022-00201-5)  .;....  22.00  Oct.  1 

600-£nd  (869-022-00202-3) 27.00  Oct.  1 


995 
995 
995 
995 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
995 
995 

994 
994 
994 

994 
994 
995 

994 

994 
995 
995 
994 

994 
994 
994 
994 
994 
993 
994 
994 
994 

994 
994 
994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 

995 
994 
994 
994 
994 
995 
995 

994 
994 
994 


VI 


^r,f*: 


1996 


'  Register  /  Vol.  61,  No.  1  /  Tuesday,  Jam 


1996  /  Reader  Aid- 


TW» 


Stock  NumtMr 


Pile*       Revision  0«t« 


Cn?  Index  ond  Findings 
Aids (869-026-00053-1) 36.00        Jon.  1,  1995 


Comptefe  1996  CFB  set M3.00 

Microfiche  CFC  Edition: 

Subscnption  (moiled  OS  issued)  „.  264.00 

indivKJuot  copies _ ]JO0 

Complete  set  (one-time  moiling)  264.00 

Complete  set  (one-time  moilrg)  244^00 

Comislete  set  (one-time  mo*ng)  „ 223J)0 


1996 

1996 
1996 
1995 
1994 
1993 


'  Because  Title  3  s  an  annual  comp*]tion.  ttn  volume  and  cN  previous  voiumes 
stwuld  be  retovwd  as  o  permanent  retererKe  source. 

'Tt»  July  1.  I9S5  edMion  o<  32  CFB  Ports  1-189  contonj  a  note  onlv  lor 
Pwts  1-39  nclusive.  For  the  tii  text  o«  ttte  Defense  Acqusitwn  Begutotons 
in  Pots  1-39.  consult  ttw  three  CFS  voiumes  issued  as  o(  July  1 .  )984.  contarwg 
ttme  ports. 

'the  Jiiy  1,  1985  e<Jtion  of  41  CFB  Chapters  1-100  contars  a  note  orty 
for  Chapters  I  to  49  nciusive.  For  the  fun  text  ol  procurement  regulations 
m  Chapters  1  to  49,  con«it  the  eleven  CFB  voiumes  issued  as  ol  July  I, 
1984  coniainng  those  chopterv 

*No  omendments  to  tha  voiume  were  promulgated  during  the  period  Afx. 
1,   1990  to  Mar    31,   1995.  The  CFB  volume  issued  Apr*   1,   1990,  should  be 


»No  amerxJmenis  to  this  volutie  were  promulgated  durng  the  period  July 
1,  1991  to  Xna  30,  1995.  The  CFB  voiume  issued  J»iy  1,  1991,  should  be  retoned 

♦No  amerK*hents  to  the  voiurhe  were  promulgated  durmg  the  period  Jonuary 
1.  1993  to  December  31,  1994.  The  CFB  volume  issued  January  1,  1993,  should 
beietoned. 

'No  amendments  to  this  volume  were  prorrxjlgated  dunng  the  period  Octotjer 
1,  1993,  to  September  30,  1994.  The  CFB  volume  issued  October  1,  1993,  should 
be  retoned. 

•No  amendments  to  this  voiume  were  promulgated  durmg  the  period  Apr4 
1,  1994  to  Mach  31,  1995.  The  CFB  volume  issued  April  l,  1994,  should  be 
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TABLE  OF  EFFECTIVE  DATES  AND  '"^ME  ^ERiOOS-^ANUARY  1996 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
hoUday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publication 

15  DAYS  AFTER 
PUBUCATION 

30  DAYS  AFTER 
PUBLICATION 

'  ■   ■      -    ■     ■■; 

45  DAYS  AFTER 
PUBUCATION 

60  DAYS  AFTER 
PUBUCATION 

90  DAYS  AFTER 
PUBLICATION 

January  2 

January  17 

February  1 

February  16 

March  4 

April  1 

January  3 

January  18 

February  2 

February  20 

March  4 

April  2 

January  4 

January  19 

February  5 

February  20 

March  4 

Aprils 

January  5 

January  22 

February  5 

February  20 

March  5 

April  4 

January  8 

January  23 

February  7 

February  22 

March  8 

April  8 

January  9 

January  24 

February  8 

February  23 

March  1 1 

April  8 

January  10 

January  25 

February  9 

February  26 

March  1 1 

April  9 

January  1 1 

January  26 

February  12 

February  26 

March  1 1 

April  10 

January  12 

January  29 

February  12 

February  26 

March  12 

April  1 1 

January  16 

January  31 

February  15 

March  1 

March  18 

April  15 

January  17  , 

February  1 

February  16 

March  4 

March  18 

April  16 

January  18  . 

February  2 

February  20 

March  4 

March  18 

April  17 

January  19 

February  5 

February  20 

March  4 

March  19 

April  18 

January  22 

February  6 

February  21 

March  7 

March  22 

April  22 

January  23 

February  7 

February  22 

March  8 

March  25 

April  22 

January  24 

February  8 

February  23 

March  1 1 

March  25 

April  23 

January  25 

February  9 

February  26 

March  1 1 

March  25 

April  24 

January  26 

February  12 

February  26 

March  1 1 

March  26 

April  25 

January  29 

February  13 

February  28 

March  14 

March  29 

April  29 

January  30 

February  14 

February  29 

March  15 

April  1 

April  29 

January  31 

February  15 

March  1 

March  18 

April  1 

April  30 

UMI 
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Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


^7296 


U  YES.  send 


Charge  your  orde 

It's  easy!  j1j| 

To  fax  your  orders  '2 


SSS^ 


MS4- 


me 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  06&-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    |    |    |    |    |  -  Q 

□  VISA      □  MasterCard      I     l"  i     I     I  (expiration  date) 


City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  irwluding  area  code 


Purchase  order  number  (optional) 


4/94 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
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Briefings  on  How  To  Use  the  Federal  Register 

For  informdtion  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue. 
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SUBSCRIPTIONS  AND  COPIES 


Fn>ERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Cjffice  of  the  Federal  RiBgister.  National  Archives  and  Records 
Administration,  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat   500.  as  amended.  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
DocuroenU,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Rogislar  provides  a  uniform  system  for  makins 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGP;CL_^L,fiE 

Agricultural  Marketing  Se-.,ce 

7  CFR  Part  928 

[Docket  No.  FV95-928-1-fR,  Ar-enr.rrent    ] 

Papayas  Grew-  '-  Haw.-sii-  Redaction 
of  Experses  a^c  Assessment  Rate  fcr 
the  1995-96  Fiscal  Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  reduces  the 
expenses  and  rate  of  assessment 
previously  established  under  Marketing 
Order  No.  928  for  the  1995-96  fiscal 
year.  This  rule  reduces  the  budget  of 
expenses  and  assessment  rate  which 
papaya  handlers  will  be  assessed  for 
funding  expenses  by  the  Papaya 
Administrative  Committee  (Committee) 
that  are  reasonable  and  necessary  to 
administer  the  program. 

EFFECTIVE  DATE:  Julv  1.  1995  through 
June  30,  1996. 

FOR  FURTHER  INFORMAI.OS  CONTACT; 
Mary  Kate  Nelson,  Marketing  Assistant, 
California  Marketing  Field  Office.  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  CaHfornia  93721,  telephone 
(209)  487-5901,  or  Fax  #  (209)  487- 
5906;  or  Charles  L.  Rush.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  room 
2522-S,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
5127,  or  Fax  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  928  (7  CFR 
part  928),  regulating  the  handling  of 
papayas  grown  in  Hawaii,  hereinafter 
referred  to  as  the  "order."  The 
marketmg  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  llie  "Act.  ' 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  papayas  grown 
in  Hawaii  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  papayas  handled  during  the 
1995-96  fiscal  year,  which  began  July  1, 
1995.  and  ends  June  30,  1996.  This  final 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
producers  of  papayas  in  Hawaii,  and 
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approximately  60  handlers  regulated 
under  this  marketing  order.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  papaya  marketing  order, 
administered  by  the  Department,   • 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  papayas  handled  from  the 
begiiming  of  such  year.  Annual  budgets 
of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  Hawaiian  papayas.  They  are  familiar 
with  the  Committee's  needs  and  With 
the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee's 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  In 
recommending  an  assessment  rate,  the 
Committee  also  considered  funds 
available  in  a  monetary  reserve  that 
could  be  used  to  pay  expenses. 

The  Committee  met  on  April  28,  1995, 
and  unanimously  recommended 
expenses  totaling  $562,044  for  its  1995- 
96  budget.  The  Committee  met  again  on 
July  20,  1995,  and  unanimously 
recommended  a  new  budget  because  the 
original  budget  contained  inaccuracies. 
The  revised  recommendation  contained 
expenses  totaling  $465,800  for  the 
1995-96  budget.  This  was  a  $123,400 
reduction  in  expenses  compared  to  the 
1994-95  budget  of  $589,200. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1995-96  fiscal 
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year,  which  was  the  same  as  was 
recommended  for  the  1994-95  fiscal 
year. 

An  intenm  tinal  rule  was  published 
in  the  Federal  Register  (60  FR  43331. 
Auf?ust  21.  1995).  A  final  rule  was 
published  in  the  Federal  Register  on 
September  28.  1995  (60  FR  50078). 

The  Committee  met  again  on 
September  28. 1995.  and  recommended 
revising  the  budget  to  reduce  expenses 
to  S435.800.  and  the  assessment  rate  to 
$.0059  per  pound  for  the  1995-96  fiscal 
year,  which  is  $.0030  less  than  was 
recommended  for  the  1994-95  fiscal 
year.  The  Committee  recommended 
reducing  their  expenses  for  research  and 
development  by  $30,000.  and  reducing 
the  reserve  carryover  for  the  following 
year  to  $26,597.  There  was  some 
concern  expressed  at  the  meeting  as  to 
whether  the  Committee  would  have 
enough  income  to  meet  expenses. 
Ultimately,  by  a  vote  of  eight  to  three 
with  one  abstention,  the  Committee 
recommended  the  reduced  expenses  of 
$435,800  and  an  assessment  rate  of 
$.0059. 

The  assessment  rate,  when  applied  to 
anticipated  shipments  of  33  million 
pounds,  yields  $194,700  in  assessment 
income.  Other  sources  of  program 
income  include  $40,000  from  the 
Hawaii  Department  of  Agriculture. 
$57,000  from  the  Department's  Foreign 
Agricultural  Service.  $7,800  from  the 
Japanese  Inspection  program.  $3,000  in 
interest  income,  and  $4,766  from  the 
County  of  Hawaii.  Thus,  total  income  is 
expected  to  be  $307,266.  The  Committee 
plans  to  use  money  from  its  reserve 
account  to  meet  its  estimated  expenses 
for  the  year. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $165,500  for 
the  market  expansion  program, 
$115,000  for  research  and  development, 
and  $67,000  for  salaries.  Funds  in  the 
reserve  at  the  end  of  the  1995-96  fiscal 
year,  estimated  at  $26,597.  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year's  expenses. 

j\  proposed  rule  was  published  in  the 
Federal  Register  on  November  6.  1995 
(60  FR  56003)  That  rule  provided  a  30- 
day  comment  period.  No  comments 
were  received. 

This  action  will  reduce  the 
■  ssment  obligation  imposed  on 
illers.  The  assessments  will  be 
uniform  for  all  handlers.  The 
assessment  costs  are  expected  to  be 
offset  by  the  benefits  derived  from  the 
operation  of  the  marketing  order. 
Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  533,  it  is  also 
foimd  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  reduces  the 
expenses  and  rate  of  assessment 
previously  established  under  the 
marketing  order  for  the  1995-96  fiscal 
year;  (2)  the  1995  crop  year  began  on 
July  1.  1995.  and  the  marketing  order 
requires  that  the  rate  of  assessment 
apply  to  all  assessable  papayas  during 
the  crop  year;  and  (3)  handlers  are 
aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  a  proposed  rule.  The 
proposed  rule  provided  a  30-day 
comment  period;  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows; 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  928.225  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  928.225    Expenses  and  assessment  rate. 

Expenses  of  $435,800  by  the  Papaya 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$.0059  per  pound  of  assessable  papayas 
is  established  for  the  fiscal  year  ending 
June  30.  1996.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  December  26,  1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  96-23  Filed  1-2-96;  8:45  am) 
BILUNG  CODE  3410-02-*> 


7  CFR  Part  989 
[FV95-989-5IFR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Reduction  In  the 
Production  Cap  for  the  1996  Raisin 
Diversion  Program  for  Natural  (Sun- 
dried)  Seedless  Raisins 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  a  reduction  of  the 
production  cap  for  the  1996  Raisin 
Diversion  Program  (RDP)  for  Natural 
(sun-dried)  Seedless  raisins.  The 
production  cap.  which  limits  the 
amount  of  raisin  tonnage  per  acre  for 
which  an  RDP  participant  can  receive 
credit,  is  reduced  from  2.75  tons  per 
acre  to  2.2  tons  per  acre  for  this 
program.  This  reduction  is  intended  to 
bring  the  production  cap  for  1996  in 
line  with  1995  production  per  acre, 
which  was  approximately  20  percent 
smaller  than  the  1994  crop  yield  per 
acre.  This  rule  was  unanimously 
recommended  by  the  Raisin 
Administrative  Committee  (Committee), 
the  body  which  locally  administers  the 
marketing  order. 

DATES:  This  interim  final  rule  becomes 
effective  January  3,  1996.  Comments 
which  are  received  by  Januarv'  18,  1996 
will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456,  or  faxed 
to  202-720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Diest,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA. 
2202  Monterey  Street,  suite  102B. 
Fresno.  California  93721;  telephone: 
209-487-5901  or  Mark  A.  Slupek. 
Marketing  Specialist.  Marketing  Order 
Administration  Branch,  F'ruit  and 
Vegetable  Division.  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  202-205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 


maTKeimg  agreement  and  Order  No.  989 
(7  CFR  part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  the  production  cap  for  the  RDP  is 
2.75  tons  per  acre,  but  it  may  be  reduced 
with  the  approval  of  the  Secretary.  This 
rule  establishes  a  production  cap  of  2.2 
tons  per  acre  for  the  1996  RDP.  This  rule 
is  not  intended  to  have  retroactive 
effect.  This  interim  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempt  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his/her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjett  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  4,500 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  aimual  receipts  (from  all 
sources)  are  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  No  more  than  eight 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities.  Twelve  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  eight  handlers  have  sales 
less  than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

The  authority  for  the  RDP  and 
implementing  rules  and  regulations  are 
specified  in  §§  989.56  and  989.156, 
respectively.  The  purpose  of  the  RDP  is 
to  give  producers  the  means  to 
voluntarily  reduce  their  raisin 
production.  Each  approved  producer 
who  has  removed  grapes  in  accordance 
with  rules  and  regulations  receives  a 
diversion  certificate  from  the 
Committee.  Such  certificates  represent 
reserve  tonnage  raisins  equal  to  the 
amount  of  raisins  diverted.  That  is,  the 
amount  of  grape  acreage  removed  from 
production  (for  RDP  purposes) 
multiplied  by  the  producer's  previous 
crop  year  yield  in  tons  per  acre,  or 
multiplied  by  the  production  cap  if  the 
previous  year's  actual  yield  exceeds  the 
cap. 

These  certificates  may  be  submitted 
by  producers  only  to  handlers.  The 
handler  pays  the  producer  for  the  free 
tonnage  apphcable  to  the  diversion 
certificate  minus  the  established  harvest 
cost  for  the  entire  tonnage  shown  on  the 
certificate.  Factors  reviewed  by  the 
Committee  in  determining  allowable 
harvest  costs  are  specified  in 
§  989.156(a)(1). 

Any  handier  holding  diversion 
certificates  may  redeem  such  certificates 
with  the  Committee  for  reserve  pool 
raisins.  To  redeem  a  certificate,  the 
handler  must  present  the  certificate  to 
the  Committee  and  pay  the  Committee 
an  amount  equal  to  the  established 
harvest  costs  plus  an  amount  equal  to 
the  payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting 
reserve  tonnage  raisins  specified  in 
§  989.401  for  the  entire  toimage 
represented  on  the  certificate. 

The  marketing  order  requires  the 
Committee  to  meet  on  or  before 
November  30  of  each  crop  year  to 
review  production  data,  supply  data, 
demand  data,  inventory,  and  other 


matters  relating  to  the  quantity  of  raisins 
available  to  or  needed  by  the  market.  If 
the  Committee  decides  that  the  current 
crop  year's  reser\'e  pool  has  more  than 
enough  raisins  to  meet  projected  market 
needs,  it  can  announce  the  amount  of 
such  excess  ehgible  for  diversion  during 
the  subsequent  crop  year.  The 
administrative  rules  and  regulations 
established  under  the  order  require  that 
such  announcement  be  made  on  or 
before  November  30  of  each  year. 

A  production  cap  of  2.75  tons  of 
raisins  per  acre  is  established  under  the 
order  for  any  production  unit  of  a 
producer  approved  for  participation  in 
an  RDP.  When  the  diversion  tormage  is 
announced,  the  Committee  may 
recommend,  subject  to  the  approval  of 
the  Secretary,  that  the  production  cap 
for  that  RDP  be  less  than  2.75  tons  per 
acre.  The  production  cap  limits  the 
yield  that  a  producer  can  claim  and  is 
designed  to  allow  most  high  yield 
producers  to  participate  in  an  RDP. 
When  the  cap  was  added  to  the 
marketing  order  in  1989,  only  8  percent 
of  raisin  producers  exceeded  the  2.75 
tons  per  acre  yield.  Producers  who 
historically  produce  yields  above  the 
production  cap  can  choose  to  produce  a 
crop  rather  than  participate  in  a 
diversion  program.  No  producer  is 
required  to  participate  in  an  RDP. 

A  producer  who  wants  to  participate 
in  an  RDP  must  apply  to  the  Committee. 
The  producer  must  specify,  among  other 
things,  the  raisin  production  and  the 
acreage  covered  by  the  application.  The 
Committee  verifies  producers' 
production  claims  using  handler 
acquisition  reports  and  other  available 
information.  However,  a  producer  could 
misrepresent  production  by  claiming 
that  some  raisins  produced  on  one 
ranch  were  produced  on  another,  and 
use  an  inflated  yield  on  the  RDP 
application.  Thus,  the  production  cap 
limits  the  amount  of  raisins  for  which 
a  producer  participating  in  an  RDP  may 
be  credited,  and  protects  the  program 
from  overstated  production  yields. 

For  example,  a  producer  whose  actual 
yield  was  2.5  tons  per  acre  might  claim 
that  the  yield  was  3.5  tons  per  acre  on 
the  RDP  application.  The  current 
production  cap  would  allow  that 
producer  to  receive  a  diversion 
certificate  for  2.75  tons  per  acre,  which 
is  0.25  tons  above  the  actual  yield  but 
far  less  than  the  1.0  ton  which  would 
have  been  improperly  credited  if  the 
diversion  certificate  had  been  based  on 
a  yield  of  3.5  tons  per  acre.  The 
production  cap  reduces  the  amount  of 
inflated  tonnage  which  could  be 
improperly  credited  and  allows  more 
producers  to  participate.  When  the 
production  cap  is  more  in  line  with  the 
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actual  _\ielU  per  acre,  me 
of  raisins  available  under  the  RDP  can 
be  allocated  to  more  applicants.  A 
producer  who  actually  produced  3.5 
tons  per  acre  might  decide  to  produce 
a  raisin  crop  rather  than  apply  for  the 
RDP  and  be  subject  to  the  production 
cap. 

The  Committee  met  on  November  27, 
1995.  and  reviewed  data  relating  to  the 
quantity  of  reserve  pool  raisins  and 
anticipated  market  needs.  The 
Committee  decided  that  the  1995-96 
reserve  pool  had  more  raisins  than 
necessary  to  meet  projected  market 
needs  and  announced  that  20.000  tons 
of  Natural  (sun-dried)  Seedless  raisins 
would  be  eligible  for  diversion  under 
the  1996  RDP. 

The  Committee  members  believe  that 
the  current  production  cap  is  too  high 
because  1995  crop  year  yields  per  acre 
are  down  20  percent  compared  to  1994. 
The  Committee,  therefore,  unanimously 
recommended  a  reduction  in  the 
production  cap  of  20  percent,  from  2.75 
tons  per  acre  to  2.2  tons  per  acre  for  the 
1996  RDP,  based  on  1995  production. 
Reducing  the  production  cap 
proportionately  to  the  decrease  in  yield 
per  acre  is  more  reflective  of  actual 
production  yields  during  the  1995  crop 
year. 

A  15-day  comment  jjeriod  was 
deemed  appropriate  for  this  rule 
because  the  submission  deadlines  for 
applications  and  corrected  applications 
for  the  1996  RDP  are  December  20, 
1995.  and  January  12.  1996. 
respectively,  and  the  Department  would 
Uke  to  make  its  final  decision  available 
as  quickly  as  possible. 

The  information  collection 
requirement  (i.e..  the  RDP  application) 
referred  to  in  this  rule  has  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  44  U.S.C.  Chapter  35 
and  has  been  assigned  OMB  number 
0581-0083. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations  and 
other  information,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  poUcy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 


exisis  lor  iiui  postponing  the  effecu^t 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  submission  deadlines 
for  producer  applications  and  corrected 
applications  for  the  1996  RDP  are 
December  20,  1995,  and  January  12, 
1996,  respectively,  and  producers  need 
to  know  about  the  reduced  production 
cap  as  soon  as  possible,  to  make  a 
decision  on  whether  or  not  to  apply,  (2) 
producers  are  aware  of  this  action, 
which  was  recommended  by  the 
Committee  at  an  open  meeting:  (3)  the 
program  is  voluntary,  and  any  prodiicer 
who  objects  to  the  reduced  production 
cap  can  choose  to  produce  a  raisin  crop 
for  delivery  during  1996:  and  (4)  this 
interim  final  rule  provides  a  15-day 
period  for  written  comments  and  all 
comments  received  will  be  considered 
prior  to  finalization  of  this  interim  final 
rule. 

List  of  Subiects  in  7  CFR  Fart  989 

Grapes.  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  989  is  amended  to 
read  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1 .  The  authority  citation  for  7  CFR 
PcUt  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  paragraph  (t)  is  added  to 
§989.156  of  Subpart — Administrative 
Rules  and  Regulations  (7  CFR  Part 
989.102-989.176)  to  read  as  follows: 

§989.156    Raisin  diversion  program. 

«  •  •  *  * 

(t)  Pursuant  to  §  989.56(a),  the 
production  cap  for  the  1996  Raisin 
Diversion  Program  for  the  Natural  (sun 
dried)  Seedless  varietal  type  is  2.2  tons 
of  raisins  per  acre. 

Dated:  December  26, 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
[PR  Doc.  96-26  Filed  1-2-96;  8:45  am] 
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7  CFR  Part  997 

[Docket  No.  FV95-997-2F1R] 

Amendment  of  Provisions  Regulating 
Domestically  Produced  Peanuts 
Handled  by  Persons  Not  Subject  to  the 
Peanut  Marketing  Agreement 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


Ai^iiuN:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  modification,  the 
provisions  of  an  interim  rule  that 
amended,  for  1995  and  subsequent  crop 
years,  several  certification  and 
identification  requirements  established 
for  peanuts  handled  by  persons  not 
signatory  to  Peanut  Marketing 
Agreement  No.  146  (Agreement).  The 
interim  final  rule  provided  for  a 
chemical  analysis  exemption  for 
superior  grade  shelled  peanuts  and 
added  addresses  and  updated  contact 
numbers  of  chemical  analysis 
laboratories.  The  changes  are  consistent 
with  industry  operating  practices  and 
bring  the  non-signatory  handling 
requirements  into  conformity  with 
requirements  specified  under  the 
Agreement.  Continuation  of  this  rule 
should  reduce  the  regulatory  burden 
and  handling  costs  on  non-signatory 
peanut  handlers. 

EFFECTIVE  DATE:  February  2.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington, 
D.C.  20090-6456,  telephone  (202) 720- 
2020,  facsimile  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  pursuant  to  requirements 
of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
,This  action  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Administrator  of  the  Agricultiu-al 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  vdll  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  45  handlers 
of  peanuts  who  have  not  signed  the 


Agreement  and,  thus,  are  subject  to  the 
regulations  contained  herein.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  It  is 
estimated  that  most  of  the  non-signatory 
handlers  are  small  entities.  Most  of  the 
47,000  peanut  producers  who  might 
potentially  do  business  with  these 
handlers  are  also  small  entities.  Small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000. 

In  1994.  the  reported  U.S.  production, 
mostly  covered  under  the  Agreement, 
was  approximately  4.25  billion  pounds 
of  peanuts,  a  25  percent  increase  from 
the  short  1993  crop.  The  preliminary 
1994  peanut  crop  value  is  $1.23  billion, 
up  19  percent  from  the  1993  crop  value. 

After  aflatoxin  was  found  in  peanuts 
in  the  mid-1960's,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  Under  authority  of  the 
Act,  Peanut  Marketing  Agreement  No. 
146  and  the  Peanut  Administrative 
Committee  (Committee)  were 
established  by  the  Secretary  in  1965  (7 
CFR  part  998).  The  Agreement  was 
signed  by  a  majority  of  domestic  peanut 
handlers  (signatory  handlers). 

PubUc  Law  101-220,  enacted 
December  12,  1989,  amended  section 
608b  of  the  Act  to  require  that  all 
handlers  who  have  not  signed  the 
Agreement  (non-signatory  handlers)  be 
subject  to  quality,  handling,  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Regulations  to 
implement  Pub.  L.  101-220  were  issued 
and  made  effective  on  December  4,  1990 
(55  FR  49983).  It  is  estimated  that  5 
percent  of  the  domestic  peanut  crop  is 
marketed  by  non-signatory  handlers  and 
the  remainder  of  the  crop  is  handled  by 
signatory  handlers. 

The  objective  of  the  Agreement  (7 
CFR  part  998)  and  the  non-signatory 
handling  regulations  (7  CFR  part  997)  is 
to  ensure  that  only  wholesome  peanuts 
enter  edible  market  channels.  Under 
both  regulations,  farmers  stock  peanuts 
with  visible  Aspergillus  flavus  mold 
(the  principal  source  of  aflatoxin)  are 
required  to  be  diverted  to  non-edible 
uses.  Both  regulations  also  provide  that 
shelled  peanuts  meeting  minimum 
outgoing  quality  requirements  must  be 
chemically  analyzed  for  aflatoxin 
contamination. 

Under  the  non-signatory  provisions, 
no  peanuts  may  be  sold  or  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  Agreement.  The 
non-signatory  handler  regulations  have 


been  amended  several  times  thereafter 
and  are  published  in  7  CFR  part  997.  All 
amendments  have  been  made  to  ensure 
that  the  non-signatory  handling 
requirements  are  the  same  as 
modifications  made  to  the  signatory 
handling  requirements  under  the 
Agreement.  Violation  of  non-signatory 
regulations  may  result  in  a  penalty  in 
the  form  of  an  assessment  by  the 
Secretary  equal  to  140  percent  of  the 
support  price  for  quota  peanuts.  The 
support  price  for  quota  peanuts  is 
determined  under  section  108B  of  the 
Agricultural  Act  of  1949  (7  U.S.C. 
1445C-3)  for  the  crop  year  during  which 
the  violation  occurs. 

Because  aflatoxin  appears  most 
frequently  in  damaged,  stressed,  under- 
developed, and  malformed  peanut 
kernels,  peanut  lots  with  fewer  poor 
quality  kernels  are  less  likely  to  be 
contaminated.  Under  section  998.200(a) 
of  the  Agreement,  minimum  quality 
requirements  for  shelled  peanuts  are 
found  in  the  "Other  Edible  Quality" 
table  of  the  Agreement.  All  shelled 
peanuts  destined  for  edible 
consumption  must  meet  these  minimum 
requirements.  Peanuts  meeting  this 
minimum  grade  must  also  be  chemically 
tested  for  contamination. 

The  Agreement  also  has  a  higher  level 
of  quality  requirements  titled 
"Indemnifiable  Grades."  Peanuts 
meeting  the  indemnifiable  grades  do  not 
have  to  be  chemically  analyzed  for 
aflatoxin. 

The  minimum  quality  requirements 
specified  in  the  "Other  Edible  Quality" 
table  of  the  Agreement  are  also  specified 
in  the  non-signatory  handler  regulations 
in  the  table  titled  "Minimum  Grade 
Requirements — Peanuts  for  Human 
Consumption"  (hereinafter  referred  to  as 
Table  1)  in  section  997.30(a). 

To  be  consistent  with  the  Agreement, 
the  Department  established  in  the 
interim  final  rule,  a  second  table  titled 
"Superior  Quality  Exemption — Peanuts 
for  Human  Consumption"  (hereinafter 
referred  to  as  Table  2)  in  the  outgoing 
quality  requirements  in  section 
997.30(a).  The  quality  requirements  in 
Table  2  are  the  same  as  those 
established  in  the  Indemnifiable  Grades 
table  of  the  Agreement.  Non-signatory 
handler  peanuts  meeting  the  Superior 
Quahty  Exemption  grades  are  not 
required  to  be  chemically  tested  for 
aflatoxin.  However,  buyers  often  require 
chemical  analysis  as  an  assurance  of 
minimum  aflatoxin  contamination. 

The  Superior  Quality  Exemption 
tolerances  in  these  regulations  are  (in 
percentage  of  kernels):  Unshelled  and 
damaged  kernels  (1.25);  combined 
unshelled.  damaged  kernels  and  kernels 
with  minor  defects  (2.00);  sound  split 


and  broken  kernels  (3.00  for  most 
varieties);  sound  whole  kernels  that  pass 
specified  screens  (3.00  for  most 
varieties);  combined  sound  split  and 
broken  kernels  (4.00  for  all  varieties); 
foreign  material  (.10  for  some  varieties 
and  .20  for  other  varieties),  and 
moisture  (9.00). 

Amendments  to  Handling  Requirements 

The  Committee  meets  in  February  or 
March  each  year  and  recommends  to  the 
Secretary  such  rules  and  regulations  as 
may  be  necessary  to  keep  the  Agreement 
consistent  with  current  industry 
practice.  The  Committee  met  on  March 
22  and  23.  1995,  and  unanimously 
recommended  four  relaxations  in  the 
Agreement  handling  requirements 
which  the  Department  accepted.  The 
changes  were  published  in  the  July  14, 
1995,  issue  of  the  Federal  Register  as  an 
interim  final  rule  (60  FR  36205).  The 
interim  final  rule  established  the  same 
relaxations,  as  appropriate,  for  the  non- 
signatory  handling  regulations. 

The  first  amendment  relaxed  Positive 
Lot  Identification  (PLI)  and  quality 
certification  requirements  specified  in 
paragraph  (g)  of  section  997.20  Shelled 
peanuts  by  allowing  movement  of 
failing  quality  shelled  peanuts,  which 
originated  from  Segregation  1  peanuts, 
fi"om  one  handler  to  another  handler 
without  requiring  re-inspection  and  PLI 
certification  by  the  receiving  handler. 
Previously,  paragraph  (g)  provided  that 
handlers  could  acquire  from  other 
handlers  for  remilling.  Segregation  1 
shelled  peanuts  that  failed  to  meet  the 
requirements  for  human  consumption. 
The  peanuts  had  to  be  accompanied  by 
a  valid  inspection  certificate  and  be 
positive  lot  identified.  Further,  the 
peanuts  had  to  be  held  and  milled 
separate  and  apart  from  other  receipts  or 
acquisitions  of  the  receiving  handler 
and  the  transaction  had  to  be  reported 
to  the  Division  by  both  handlers. 

Under  the  relaxed  handling 
procedure,  receiving  handlers  are  not 
required  to  hold  and  remill  such 
peanuts  separate  from  other  receipts  and 
acquisitions  of  the  handlers  and  the 
received  peanuts  do  nof  have  to  be 
reinspected.  Any  peanuts  so  transferred 
and  handled  must  still  meet  all  the 
applicable  edible  quality  requirements 
before  being  disposed  of  for  human 
consumption. 

Therefore,  paragraph  (g)  of  section 
997.20  was  revised,  in  the  interim  final 
rule,  by  removing  the  second  sentence 
requiring  inspection  certification  and 
positive  lot  identification  and  changing 
the  last  sentence  to  remove  reference  to 
received  peanuts  being  held  and  milled 
separate  and  apart  from  other  peanuts. 
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ownership  requirements  of  paragraph  (f) 
of  section  997.30  Outgoing  regulations 
by  allowing  handlers  to  transfer  peanuts 
to  another  handler  or  to  domestic 
commercial  storage  facilities.  Originally, 
paragraph  (f)  applied  to  the  transfer  of 
p>eanuts  from  one  plant  to  another  of  a 
handler's  plants  or  to  commercial 
storage  without  having  the  peanuts  PLI 
and  certified  as  meeting  quality 
requirements — provided  that  ownership 
was  retained  by  the  handler  and  that  the 
transfer  was  only  to  points  within  the 
same  production  area. 

The  amendment  extended  the 
provisions  of  paragraph  (f)  to  allow  the 
transfer  of  peanuts  from  one  handler's 
facility  to  another  handler's  facihty  for 
further  handling.  The  relax  ition  allows 
handlers  to  make  the  most  efficient  use 
of  other  handling  facilities  without 
having  to  pay  additional  costs  entailed 
in  obtaining  PL!  and  quality 
certification  of  the  peanuts.  Any 
peanuts  so  transferred  are  still  subject  to 
all  applicable  edible  quality 
requirements  before  being  disposed  of 
for  human  consumption.  Thus,  the 
revisions  to  paragraph  (f)  of  section 
997.30  to  include  the  transfer  of  peanuts 
between  facilities  of  different  handlers 
without  quality  certification  and  PLI  at 
the  time  of  transfer  is  continued  in 
effect. 

Similarly,  the  third  amendment 
revised  some  PLI  and  certiiication 
requirements  of  paragraphs  (a)(1).  (a)(2) 
and  (a)(3)  of  section  997.40 
Reconditioning  and  disposition  of 
peanuts  failing  quality  requirements. 
Peiragraph  (a)(1)  previously  provided 
that  a  handler  of  failing  quality. 
Segregation  1  shelled  peanuts  may  have 
remilled,  moved  under  PLI  to  a  custom 
remiller,  sold  to  another  handler,  or 
blanched  such  peanuts.  Paragraph  (a)(2) 
provided  that  such  peanuts  moved  to 
blanching,  or  sold  to  another  handler  for 
blanching,  had  to  be  moved  under  PLI. 
Paragraph  (a)(3)  required  peanut  lots  in 
such  transactions  to  be  accompanied  by 
a  valid  grade  certificate  and  moved 
under  PLI.  Peanuts  so  handled  had  to  be 
kept  separate  anj^  apart  from  other 
peanuts  at  the  remilling,  blanching  or 
receiving  handler  facility. 

Under  the  relaxed  handling 
procedure,  the  peanuts  do  not  have  to 
be  moved  under  PLI  to  the  remiller, 
blancher,  or  receiving  handler.  Further, 
to  be  consistent  with  the  changes  in  the 
Agreement  regulations,  peanuts  so 
moved  no  longer  have  to  be  kept 
separate  and  apart  from  other  peanuts  at 
the  remilling,  blanching  or  receiving 
handler  facility.  Thus,  the  revisions  to 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
section  997.40  by  removing  references 


to  PLI  and  movement  accompanied  by 
valid  certification  are  continued  in 
effect.  Additionally,  the  provisions 
added  in  the  appropriate  provisions  to 
provide  that  the  transferred  peanuts  do 
not  have  to  be  kept  separate  and  apart 
at  the  receiving  remilling,  blanching,  or 
handling  facility  remain  in  effect. 

The  Committee  members,  in 
proposing  the  changes  in  the  Agreement 
provisions,  believed  that  the  more 
restrictive  level  of  regulatory  control  for 
each  peanut  lot  is  no  longer  needed.  The 
changes  in  this  rule  are  based  on  the  fact 
that  current  shelling,  processing, 
remilling  and  blanching  technologies 
are  generally  more  efficient  than  in  the 
past.  The  rule  makes  it  more  economical 
for  handlers  to  use  blanchers'  and 
remillers'  facilities  which  are  generally 
operated  more  efficiently.  These 
facilities  are  now  located  throughout  the 
different  production  areas  which  also 
encourages  their  use. 

The  rule  provides  handlers  more 
reconditioning  flexibility  by  eliminating 
some  certification  requirements  and  PLI 
of  peanuts  and  by  reducing  costs 
incurred  during  movement  to  different 
locations  and  facilities.  The  rule  should 
improve  handlers'  competitive 
positions.  Relaxing  the  regulations  has 
allowed  freer  movement  of  peanuts  and 
more  efficient  use  of  facilities.  The 
relaxation  of  PLI  and  certification 
requirements  has  reduced  the  number  of 
inspections  and  should  result  in  lower 
costs  to  the  entire  industry.  Fewer 
inspections  are  not  expected  to 
compromise  the  industry's  quality 
control  and  lot  identification  objectives. 

The  interim  final  rule  also  added  and 
updated  addresses  and  telephone  and 
facsimile  numbers,  where  applicable,  of 
approved  aflatoxin  testing  laboratories 
and  identified  the  contact  point  of  the 
USDA  Science  Division  headquarter's 
office.  The  laboratories  perform 
chemical  analyses  required  by  the  non- 
signatory  handling  regulations.  This 
information  is  provided  in  paragraphs 
(c)(5)(i)  and  (ii)  of  section  997.30 
Outgoing  regulation.  Nine  of  the 
laboratories  are  approved  by  the  USDA/ 
AMS  Science  Division  and  eight  are 
approved  by  the  Committee.  Non- 
signatory  handlers  may  send  peanut 
samples  to  any  laboratory  on  the  list, 
per  instructions  specified  in  paragraph 
(c)  of  the  outgoing  regulation. 

The  interim  final  rule  on  these  issues 
was  published  in  the  Federal  Register 
on  September  28,  1995  (60  FR  50083). 
That  rule  invited  interested  persons  to 
submit  written  comments  through 
October  30,  1995.  No  Comments  were 
received  and  the  Department  is  adopting 
as  a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule. 
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In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  (44  U.S.C. 
Chapter  35),  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  0MB 
No.  0581-0163. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  aH available 
information,  it  is  found  that  this  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  997  is  amended  as 
follows: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  '-  E  PEANUT 
MARKETING  AGREEMENT 

Accordingly,  the  interim  final  rule 
amending  7  CFR  PaiX  997  which  was 
published  at  60  FR  50083  on  September 
28,  1995,  is  adopted  as  a  final  rule 
without  change. 

Dated:  December  26,  1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
jFR  Doc.  96-24  Filed  1-2-96;  8:45am] 
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Rural  Utilities  Service 

7  CFR  Part  1773 
RIN  0572-AA93 

Policy  on  Audits  of  RUS  Borrowers 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  its  regulations  on 
audits  of  RUS  borrowers.  This  rule 
incorporates  changes  to  the  audit 
regulations  necessitated  by  the  1994 
revision  of  Government  Auditing 
Standards  (GAGAS),  issued  by  the 
Comptroller  General  of  the  United 
States.  United  States  General 
Accounting  Office  (GAO).  effective  for 
financial  audits  of  periods  ending  on  or 
after  January  1.  1995  and  by  Statement 
on  Auditing  Standards  (SAS)  No.  74, 
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Compliance  Auditmg  Considerations  in 
Audits  of  Governmental  Entities  and 
Recipients  of  Governmental  Financial 
Assistance,  issued  by  liie  Auditing 
Standards  Board  of  the  American 
Institute  of  Certified  Public  Accountants 
(AlCPA),  effective  for  fiscal  periods 
ending  after  December  31,  1994. 

This  rule  also  clarifies  the  peer  review 
requirements  for  certified  public 
accountants  (CPA)  performing  audits  of 
RUS  borrowers. 

DATES:  This  rule  is  effective  January  3, 
1996.  This  rule  applies  to  audits  of 
periods  ending  on  December  31.  1995. 
and  thereafter. 

Written  comments  must  be  received 
by  RUS  or  carry  a  postmark  or 
equivalent  no  later  than  March  4,  1996. 
ADDRESSES:  Submit  written  comments 
to  Ms.  Roberta  D.  Purcell.  Chief, 
Technical  Accounting  and  Auditing 
Staff,  Borrower  Accounting  Division, 
Rural  Utilities  Service,  Ag  Box  1521, 
room  2221-S,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
telephone  number  (202)  720-5227.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  part 
1700).  All  comments  will  be  made 
available  for  inspection  at  room  2234 
South  Building  during  regular  business 
hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Roberta  D.  Purcell,  Chief,  Technical 
Accounting  and  Auditing  Staff. 
Borrower  Accounting  Division.  Rural 
Utilities  Service,  Ag  Box  1523,  room 
2221-S,  U.S.  Department  Of 
Agriculture,  Washington,  DC  20250, 
telephone  number  (202)  720-5227. 

SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866 

This  interim  rule  has  been  determined 
to  be  not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act  Certification 

The  Administrator,  RUS,  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  rule. 

Information  Collection  and  Record 
Keeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  the  interim 
rule  were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended)  under  control  number  0572- 
0095. 

Send  questions  or  conunents 
regarding  this  burden  or  any  other 


aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  F.  Lament 
Hepppe,  jr..  Deputy  Director.  Program 
Support  Staff,  Rural  Utihties  Service,  Ag 
Box  1522,  Washington.  DC  20250-1522. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

\dtiMnal  Environmental  Policy  Act 
Certification 

The  Administrator,  RUS.  has 
determined  that  this  rule  will  not 
significantly  affect  thequafity  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  interim 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
number  10.850 — Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  LInited  States 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  512-1800. 

Executive  Order  12372 

This  rule  is  excluded  fi-om  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  fi-om  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  electric 
loans  and  loan  guarantees  from  coverage 
under  this  Order. 

Executive  Onipr  12778 

This  ruie  nas  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform  This  rule:  (1)  Will  not  preempt 
any  state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
Will  not  have  any  retroactive  effect;  and 
(3)  Will  not  require  administrative 
proceeding  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Background 

Part  1773  implements  the  standard 
RUS  security  instrument  provision 
requiring  RUS  borrowers  to  prepare  and 
furnish  to  RUS,  at  least  once  during 
each  12-month  period,  a  full  and 
complete  report  of  its  financial 
condition,  operations,  and  cash  flows. 


in  form  and  substance  satisfactory  to 
RUS,  audited  and  certified  by  an 
independent  CPA,  satisfactory  to  RUS, 
and  accompanied  by  a  report  of  such 
audit,  in  form  and  substance  satisfactory 
to  RUS.  A  report  of  the  audit  was 
defined  in  §  1773.1,  General,  to  include 
the  auditor's  report,  report  on 
compliance,  report  on  internal  controls 
and  management  letter. 

On  January  6,  1994,  RUS  pubhshed  a 
final  rule  amending  part  1773,  at  59  FR 
657,  that  revised  and  clarified  a 
provision  of  part  1773  that  requires  a 
certified  public  accountant  (CPA)  to 
state  whether  an  electric  borrower  has 
complied  with  certain  provisions  of  its 
loan  and  security  instnunents.  The 
January  G,  1994  final  rule  also 
incorporated  the  illustrative 
management  letter  issued  by  the  AlCPA 
in  a  Technical  Practice  Aid  dated 
November  11,  1992. 

This  rule  amends  part  1773  to  comply 
with  the  1994  revision  of  GAGAS.  The" 
1994  revision  of  GAGAS  adds  three 
additional  field  work  standards.  It  also 
provides  guidance  on  reporting, 
required  communications,  and  external 
quality  control  review. 

The  first  additional  standard  requires 
CPAs  to  follow  up  oil  known,  material 
findings  and  recommendations  from 
previous  audits.  This  standard  is 
accomplished  through  compUance  with 
§  1773.32(a)  and  §  1773.33  of  the  current 
regulation. 

The  second  additional  standard 
requires  CPAs  to  design  their  audits  to 
detect  material  noncompliance  with 
contracts  or  grant  agreements.  Section 
1773.9,  Disclosure  of  Irregularities  and 
Illegal  Acts,  requires  CPAs  to  design  the 
audit  to  include  audit  steps  and 
procedures  to  provide  reasonable 
assurance  of  detecting  errors, 
irregularities,  and  illegal  acts  that  could 
have  a  material  effect  on  the  financial 
statement  amounts  and  to  extend  audit 
procedures  if  there  is  an  indication  that 
an  irregularity  may  have  occurred.  This 
rule  revises  the  language  of  this  section 
to  include  the  supplemental  standard  to 
design  the  audit  to  detect  material 
noncompUance  with  contracts  or  grant 
agreements  as  required  by  the  1994 
revision  of  GAGAS. 

The  third  additional  standard  requires 
CPAs  to  provide,  in  the  working  papers, 
sufficient  information  to  allow  an 
experienced  auditor  to  locate  the 
evidence  supporting  the  CPA's 
significant  conclusions  and  judgments. 
Section  1773.6.  Audit  Agreement, 
requires  the  CPA  and  borrower  to  enter 
into  an  audit  agreement.  Among  the 
declarations  that  must  be  included  in 
the  audit  agreement  is  a  statement  that 
the  CPA  will  dociunent  the  audit  work 
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performed  in  acxordance  with  the 
professional  standards  of  the  AICPA  and 
part  177.3.  This  rule  revises  this  section 
to  incorporate  the  additional  working 
paper  n^quirements  set  forth  in  the  1994 
revision  of  GAGAS. 

The  1994  revision  of  GAGAS  requires 
the  CPA  to  communicate  the  auditor's 
responsibilities  for  consideration  of 
internal  controls  and  compliance  with 
laws  and  regulations  and  to  contrast 
those  responsibilities  with  the 
additional  procedures  that  could  be 
performed  and  the  additional 
assurances  or  opinions  on  the  internal 
control  structure  or  on  compliance  with 
laws  and  regulations  that  would  result. 
This  communication  must  be  with  the 
board  of  directors.  This  rule  revises 
§  1773.6  to  include  this  required 
communication. 

Section  1773.6  also  requires  the  audit 
agreement  to  include  a  statement  that 
"The  borrower  and  CPA  acknowledge 
that  RUS  regulations  provide  that  if  the 
borrower  fails  to  have  an  audit 
performed  and  docimiented  in 
compliance  with  GAGAS  and  this  part, 
the  borrower  is  in  violation  of  its 
security  instnunent  with  RUS".  In 
response  to  our  September  23.  1993, 
proposed  rule,  one  CPA  firm  stated  that 
this  language  exceeds  the  applicable 
mortgage  cox-enant  and  the  following 
language  should  be  substituted  "The 
borrower  and  CPA  acknowledge  that 
RUS  will  consider  the  borrower  to  be  in 
violation  of  its  security  instrument  with 
RUS  if  the  borrower  fails  to  have  an 
audit  performed  and  documented  in 
compliance  with  GAGAS  and  7  CFR 
part  1773.  The  proposed  nile  published 
on  September  23,  1993.  did  not  include 
revisions  to  §  1773.6;  therefore,  we  have 
incorporated  the  aforementioned 
revision  in  this  proceeding. 

Section  1773.5.  Quahfications  of  CPA. 
requires  a  CPA  to  submit  to  a  peer 
review  of  its  accounting  and  audit 
practice  every  three  years  or  at  such 
additional  times  as  designated  by  the 
peer  review  executive  committee.  Due 
to  the  increased  number  of  peer  reviews 
being  performed,  many  reviewers  have 
experienced  problems  scheduling  peer 
reviews  within  the  required  time  period. 
As  a  result,  the  AICPA  extended  the 
time  period  to  42  months.  RUS  is, 
therefore,  amending  its  requirement  to 
allow  CPAs  an  additional  six  months  to 
comply. 

Similarly,  {he  AICPA  Board  of 
Directors  and  the  AICPA  Council 
approved  the  combination  of  the  peer 
review  program  conducted  by  the 
Private  Companies  Practice  Section  of 
the  AICPA  and  the  AICPA-quahty—v 
review  program  effective  for  reviews 
performed  April  3,  1995,  and  thereafter. 


Tne  AICPA  Peer  Review  Board  will 
conduct  this  program  in  cooperation 
with  the  state  CPA  societies.  Section 
1773.5  has  been  revised  to  reflect  the 
changes  necessitated  bv  this  merser. 

The  1994  revision  of^GAGAS  also 
provides  guidance  on  external  quality 
control  (peer)  reviews.  The  CPA  is 
required  to  provide  a  copy  of  its  most 
recent  peer  review  report  to  those 
contracting  for  the  audit.  Reciprocal 
peer  reviews  are  prohibited;  for 
example,  an  audit  organization  is  not 
permitted  to  review  the  organization 
that  conducted  its  most  recent  review. 
This  interim  rule  revises  §  1773.5  to 
incorporate  the  aforementioned  change. 

RUSs  peer  review  requirement  as 
currently  set  forth  in  §  1773.5  does  not 
allow  individual  CPAs  that  previously 
audited  RUS  borrowers  as  part  of  a  CPA 
firm  to  enter  into  private  practice  and 
audit  RUS  borrowers  without  first 
obtaining  a  peer  review.  RUS  is 
allowing  the  Administrator  of  RUS  to 
waive  the  peer  review  requirement  for  a 
period  of  18  months  if  the  CPA  meets 
certain  proposed  criteria  set  forth  in 
§  1773.5(c)(7).  The  criteria  established 
provides  RUS  with  assurance  that  the 
CPA  has  previously  participated  in 
establishing  the  quality  control 
standards  for  a  CPA  firm,  the  CPA  has 
had  responsibility  for  the  audit  of  an 
RUS  borrower,  and  that  a  CPA  firm  is 
not  reorganizing  for  the  sole  purpose  of 
evading  the  peer  review  requirement  or 
extending  the  time  period  for  the 
performance  of  a  peer  review. 

The  1994  revision  of  GAGAS  requires 
the  auditor's  report  to  refer  to  separate 
reports  on  compliance  and  on  internal 
controls.  Section  1773.31.  Auditor's 
Report,  requires  the  CPA  to  prepare  a 
written  report  covering  all  statements 
issued.  This  rule  revises  the  language  of 
this  section  to  incorporate  the 
aforementioned  change. 

The  1988  revision  of  GAGAS  required 
auditors  to  express  positive-negative 
assurance  on  compliance  with  laws  and 
regulations  in  the  report  on  compliance 
and  to  identify  the  categories  of  controls 
considered  significant  in  the  report  on 
the  internal  control  structure.  These 
requirements  were  eliminated  in  the 
1994  revision  of  GAGAS.  Section 
1773.32,  Report  on  Compliance, 
requires  the  CPA  to  prepare  a  written 
report  on  compliance  with  applicable 
laws,  regulations,  and  contracts  as 
required  by  GAGAS.  This  rule  removes 
the  positive-negative  assurance 
requirement  from  the  report  on 
compliance.  Similarly,  §  1773.33,  Report 
on  Internal  Controls,  requires  the  CPA 
to  prepare  a  written  report  on  the 
borrower's  internal  control  structure 
and  the  assessment  of  control  risk  made 


as  part  of  tlie  financial  statement  audit 
as  required  by  GAGAS.  This  rule  deletes 
the  requirement  to  identify  the 
categories  of  controls  considered 
significant  in  the  CPA's  report  on  the 
internal  control  structure. 

Section  1773.34,  Management  Letter, 
specifies  the  minimum  requirements  for 
the  CPAs  management  letter  Among 
these  is  the  requirement  for  the  CPA  to 
state  whether  the  information  submitted 
to  Rl'S  in  its  most  recent  December  31 
RUS  Form  7,  Financial  and  Statistical 
Report;  Form  12.  Operating  Report — 
Financial;  or  Form  479.  Financial  and 
Statistical  Report  for  Telephone 
Borrowers,  is  in  agreement  with  the 
borrower's  records.  This  rule  would 
clarify  that  the  CPA's  statement  must 
indicate  whether  the  most  recent 
December  31  RUS  Form  7,  12,  or  479 
agrees  with  the  borrower's  "audited" 
records. 

The  CPA  is  also  required  by  §  1773.34 
to  comment  when  depreciation  rates  for 
electric  borrowers  are  not  in  compliance 
with  RUS  requirements.  This  rule 
clarifies  the  requirement  that  the  CPA 
comment  when  the  depreciation  rates 
used  by  the  borrower  for  each  primarj' 
plant  account  are  not  within  the  range 
established  for  that  particular  account 
by  RUS  Bulletin  183-1.  Depreciation 
Rates  and  Procedures,  or  by  the 
requirements  of  the  state  regulatory 
body  having  jurisdiction  over  the 
borrower's  depreciation  rates. 

Also  included  in  §  1773.34  is  a 
requirement  for  the  CPA  to  comment  on 
die  adequacy  of  the  borrower's  controls 
over  materials  and  supplies.  As  part  of 
the  comment,  RUS  requires  the 
presentation  of  a  "Detailed  Schedule  of 
Inventory  Differences."  RUS  is 
eliminating  this  schedule  as  it  does  not 
provide  information  that  is  beneficial  to 
the  users  of  the  financial  statements. 
The  above  changes  are  also  reflected  in 
the  revision  of  Appendix  C  to  Part 
1773 — Illustrative  Independent 
Auditor's  Management  Letter. 

In  February  1995,  the  Auditing 
Standards  Board  issued  SAS  No.  74, 
Compliance  Auditing  Considerations  in 
Audits  of  Governmental  Entities  and 
Recipients  of  Governmental  Financial 
Assistance,  effective  for  fiscal  periods 
ending  after  December  31.  1994.  SAS 
No.  74  supersedes  SAS  No.  68, 
Compliance  Auditing  Applicable  to 
Governmental  Entities  and  Other 
Recipients  of  Governmental  Financial 
Assistance.  In  conjunction  with  the 
issuance  of  SAS  No.  74  and  the  1994 
revision  of  GAGAS,  the  AICPA  also 
revised  its  illustrative  reports  in  the 
Audit  and  Accounting  Guide.  Audits  of 
State  and  Local  Governmental  Units, 
thereby  necessitating  the  changes  in  the 


sample  reports  contained  in  Appendix 
A  to  Part  1773— Sample  Auditor's 
Report  for  an  Electric  Cooperative  and 
Appendix  B  to  Part  1773 — Sample 
Auditor's  Report  for  a  Class  A  or  B 
Commercial  Telephone  Company. 

RUS  has  determined  that,  for  a 
number  of  reasons,  good  cause  exists  to 
make  this  rule  effective  immediately  on 
an  interim  basis.  Notice  and  comment 
prior  to  the  effective  date  is  impractical, 
unnecessary  and  contrary  to  the  public 
interest.  RUS  loan  documents  and 
implementing  regulations  generally 
require  that  each  borrower  provide  RUS 
v^th  an  annual  audit  report,  prepared 
by  an  independent  CPA  within  120  days 
of  the  "as  of  audit  date.  To  meet  this 
deadline  for  audits  of  financial 
statements  prepared  as  of  December  31, 
1995,  audits  must  be  undertaken 
immediately.  In  conducting  the  audit 
and  preparing  the  report,  CPAs  are 
required  to  comply  with  the  provisions 
of  GAGAS  and  with  the  provisions  of 
this  part  1773.  As  a  result  of  changes  in 
GAGAS,  there  are  currently 
inconsistencies  between  GAGAS  and 
this  part  1773;  therefore,  CPAs  must  be 
immediately  advised  of  the  applicable 
audit  requirements  and  any 
inconsistencies  between  GAGAS  and 
part  1773  must  be  resolved.  If  the 
inconsistencies  are  not  resolved, 
borrowers  could  be  placed  in  technical 
default  under  their  loan  documents  with 
both  the  government  and  private  co- 
lenders.  Any  failure  to  comply  with 
loan  documents  can  of  course  affect 
borrowers  access  to  and  cost  of  capital. 
Moreover,  borrowers  could  be  forced  to 
incur  additional  audit  expense  absent 
an  immediate  reconciliation  of  RUS 
audit  requirements.  Such  consequences 
are  not  in  the  interests  of  the  RUS 
program,  the  borrowers  or  the  people 
they  serve.  In  addition,  many  of  the 
changes  implemented  by  this  rule  were 
previously  subjected  to  notice  and 
comment  prior  to  being  issued  by  GAO. 
Consequently,  further  notice  and 
comment  is  unnecessary. 

List  of  Subjects  in  7  CFR  Part  1773 

Accounting,  Electric  power.  Loan 
programs — communications.  Loan 
programs — energy,  Reporting  and 
recordkeeping  requirements.  Rural 
areas.  Telecommunications. 

For  the  reasons  set  forth  in  the 
preamble,  RUS  hereby  amends  7  CFR 
chapter  XVII  as  follows: 

PART  1773— POLICY  ON  AUDITS  OF 
RUS  BORROWERS 

1.  The  authority  citation  for  Part  1 773 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  901  et  seq.:  7  U.S.C. 
1921  et  seq.;  Pub.  L.  103-354, 108  Stat.  3178 
(7  U.S.C.  6941  etseq.]. 

2.  Section  1773.1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1773.1    General. 

3^  *  *  *  * 

(c)  This  part  compUes  with  the  1994 
revision  of  Government  Auditing 
Standards,  issued  by  the  Comptroller 
General  of  the  United  States.  United 
States  General  Accounting  Office. 
***** 

3.  Section  1773.5  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1773  5     Qualifications  of  CPA. 

*  '  •  -  ♦ 

(c)  Peer  review  requirement.  The  CPA 
must  belong  to  and  participate  in  a  peer 
review  program,  and  must  have 
undergone  a  satisfactory  peer  review  of 
the  accounting  and  audit  practice 
conducted  by  an  approved  peer  review 
program  under  paragraph  (c)(4)  of  this 
section,  unless. a  waiver  is  granted 
under  paragraph  (c)(7)  of  this  section. 
The  reviewing  organization  must  not  be 
affiliated  with  or  have  had  its  most 
recent  peer  review  conducted  by  the 
organization  currently  being  reviewed 
(reciprocal  reviews).  After  the  initial 
peer  review  has  been  performed,  the 
CPA  must  undergo  a  peer  review  of  the 
accounting  and  audit  practice  within  42 
months  of  the  previous  "as  of  peer 
review  date  or  at  such  additional  times 
as  designated  by  the  peer  review  . 
executive  committee. 

(1)  A  CPA  that  receives  an  unqualified 
peer  review  report  will  be  satisfactory  to 
RUS  provided  that  the  CPA  meets  the 
other  criteria  set  forth  in  this  section. 

(2)  If  a  CPA  receives  a  qualified  or 
adverse  peer  review  report,  the  CPA 
must  undergo  a  second  peer  review 
within  18  months  of  the  date  of  the 
qualified  or  adverse  report.  A  CPA  that 
receives  an  unqualified  second  peer 
review  report  will  be  satisfactory  to  RUS 
provided  that  the  CPA  meets  the  other 
criteria  set  forth  in  this  section. 

(3)  A  CPA  that  receives  a  second 
qualified  or  adverse  peer  review  report 
will  not  be  satisfactory  to  RUS. 

(4)  Approved  peer  review  programs. 
The  following  peer  review  programs  are 
approved  by  RUS: 

(i)  The  peer  review  programs 
conducted  by  the  AICPA; 

(ii)  The  peer  review  program 
conducted  by  the  regulated  audit 
program  group  of  the  National 
Conference  of  CPA  Practitioners;  and 

(iii)  An  independent  peer  review 
program  that,  in  RUS's  determination, 
requires  its  members  to: 


(A)  Ensure  that  the  CPA  can  legally 
engage  in  the  practice  of  certified  public 
accounting; 

(B)  Adhere  to  the  quality  control 
standards  established  by  the  AICPA; 

(C)  Submit  to  peer  reviews  of  the 
CPA's  accounting  and  audit  practice 
every  42  months  or  at  such  additional 
times  as  designated  by  its  own  executive 
committee;  and 

(D)  Ensure  that  all  professionals  in  the 
firm,  including  CPAs  and  nonCPAs, 
take  part  in  the  qualifying  continuing 
professional  education  requirements  of 
GAGAS,  as  set  forth  in  paragraphs 
(c)(4)(iii)(D)(I)  and  (c)(4)(iii)(D)(2).  A 
qualified  continuing  professional 
education  course  is  one  which  meets  the 
standards  of  the  AICPA. 

(1)  An  auditor  responsible  for 
planning,  directing,  conducting,  or 
reporting  on  government  audits  must 
complete,  every  two  years,  at  least 
eighty  hours  of  continuing  education 
and  training  which  contributes  to  the 
auditor's  professional  proficiency.  At 
least  twenty  hours  must  be  completed  in 
any  one  year  of  the  two-year  period;  and 

(2)  An  individual  responsible  for 
planning,  directing,  and  conducting 
substantial  portions  of  the  field  work,  or 
reporting  on  the  government  audit  must 
complete  at  least  24  of  the  80  hours  of 
continuing  education  and  training  in 
subjects  directly  related  to  the 
government  environment  and  to 
government  auditing.  If  the  audited 
entity  operates  in  a  specific  or  unique 
environment,  auditors  must  receive 
training  that  is  related  to  that 
environment. 

(5)  Notification.  The  CPA  must  notify 
the  Director,  BAD,  in  writing,  of 
participation  in  a  peer  review  program. 
RUS  will  notify  die  CPA  within  60  days 
of  receipt  of  this  notice  if  the  selected 
peer  review  program  is  acceptable. 

(6)  Submission  of  reports.  The  CPA 
must  submit  to  the  Director,  BAD.  a 
copy  of  any  peer  review  report  and 
accompanying  letter  of  comment,  if  any, 
within  60  days  of  the  date  such  report 
and  letter  of  comment  are  released  by 
the  peer  review  group. 

(i)  If,the  peer  review  report  indicates 
that  a  follow-up  review  will  be  made, 
the  CPA  must  submit  subsequent 
reports  to  the  Director.  BAD.  within  60 
days  of  the  date  such  reports  are 
released  by  the  peer  review  group. 

(ii)  A  peer  review  report  must  De 
submitted  to  the  Director.  BAD,  at  least 
once  every  42  months,  or  more 
frequently,  if  required  by  the  peer 
review  program. 

(iii)  A  copy  of  the  peer  review  report, 
accompanying  letter  of  comment,  and 
the  partners'  inspections  must  be  made 
available  to  OGC,  upon  request. 


108  Federal  Re^ster  /  Vol.  61,  No.  2  /  Wednesday.  lanuarv  3,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  2  /  Wednesday,  January  3,  1996  /  Rules  and  Regulations 


109 


UMI 


I7j  VViijvei  ul  the  p««f  review 
requirement. 

(i)  A  CPA  may  request  that  the 
Administrator,  RUS,  waive  the  peer 
review  requirement.  To  be  eligible  for  a 
waiver,  the  following  criteria  must  be 
met: 

(A)  The  firm  has  been  in  existence  for 
less  than  1  year  from  the  date  of  the 
request  and  has  not  been  previously 
organized  under  a  different  name; 

(B)  One  of  the  partners  organizing  the 
firm  has  previously,  within  18  months 
preceding  the  request,  worked  for  a  firm 
that  has  been  peer  reviewed  and  the 
partner  was  partner-in-charge  of  audits 
of  RUS  borrowers  in  the  previous  firm; 

(C)  The  firm  has  enrolled  in  an 
approved  peer  review  program:  and 

(D)  The  firm  agrees  to  have  the  peer 
review  conducted  within  18  months  of 
the  date  of  the  RUS  waiver. 

(iij  Waiver  requests  must  address  each 
of  the  criteria  in  paragraph  (c)(7)(i)  of 
this  section  and  should  he  submitted  to 
the  Director,  Borrower  Accounting 
Division. 
*        •         •         *        * 

4.  Section  1773.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1773.6    Audit  agreement 

(a)  An  audit  agreement  must  be 
entered  into  between  the  CPA  and  the 
borrower.  The  audit  agreement  must  set 
forth  the  auditor's  responsibilities  in  a 
flndncial  statement  audit,  including  the 
responsibilities  for  testing  and  reporting 
on  internal  controls  and  compliance 
with  laws  and  regulations  and  the 
nature  of  any  additional  testing  of 
internal  controls  and  compliance 
required  by  laws  and  regulations.  These 
responsibilities  should  be  contrasted 
with  the  additional  procedures  that 
could  be  performed  that  would  result  in 
additional  assurances  or  opinions  on  the 
internal  control  structure  and 
compliance  with  laws  and  regulations. 
The  audit  agreement  must  also  include 
the  following: 

(1)  The  borrower  and  the  CPA 
acknowledge  that  the  auflit  is  being 
performed  and  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  is  being 
issued  in  order  to  enable  the  borrower 
to  comply  with  the  provisions  of  RUS's 
security  instrument; 

(2)  The  borrower  and  CPA 
acknowledge  that  RUS  will  consider  the 
borrower  to  be  in  violation  of  its 
security  instrument  with  RUS  if  the 
borrower  fails  to  have  an  audit 
performed  and  documented  in 
compliance  with  GAGAS  and  this  part; 

(3)  The  CPA  represents  thai  he/siie 
meets  the  requirements  under  this  part 
to  be  satisfactory  to  RUS; 


(4j  Tne  Ll'A  wiii  periunu  U.e  audit 
and  will  prepare  the  auditor's  report, 
report  on  compliance,  report  on  internal 
controls,  and  management  letter  in 
accordance  with  the  requirements  of 
this  part: 

(5)  The  CPA  will  document  the  audit 
work  performed  in  accordance  with 
GAGAS,  the  professional  standards  of 
the  AICPA,  and  the  requirements  of  this 
part; 

(6)  The  CPA  will  make  all  audit- 
related  documents,  including  auditor's 
reports,  workpapers,  and  management 
letters  available  to  RUS  or  its 
representatives  (OGC  and  GAO),  upon 
request,  and  will  permit  the 
photocopying  of  all  audit-related 
documents;  and 

(7)  The  CPA  will  follow  the 
requirements  of  reporting  irregularities 
and  illegal  acts  as  outlined  in  §  1773.9. 
***** 

5.  Section  1773.9  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1773.9    Disclosure  of  irregularities  and 
illegal  acts. 

(a)  In  accordance  with  GAGAS,  the 
CPA  must  design  audit  steps  and 
procedures  to  provide  reasonable 
assurance  of  detecting  errors, 
irregularities,  illegal  acts,  and 
noncompliance  with  the  provisions  of 
contracts  or  grant  agreements  that  could 
have  a  direct  and  material  effect  on 
financial  statement  amounts. 

(b)  If  there  is  an  indication  that  an 
irregularity  may  have  occurred  or 
evidence  concerning  the  existence  of  a 
possible  instance  of  noncompliance 
with  the  provisions  of  contracts  or  grant 
agreements  that  could  have  a  material 
direct  or  indirect  effect  on  the  financial 
statements,  the  CPA  must  extend  audit 
steps  and  procedures  to  obtain 
sufficient,  competent  evidential  matter 
to  determine  whether,  in  fact,  an 
irregularity  or  an  instance  of 
noncompliance  has  occurred  and  the 
effect  on  the  borrower's  financial 
statements. 
***** 

6.  Section  1773.31  is  revised  to  read 

as  follows: 

§1773.31    Auditor's  report 

The  CPA  must  prepare  a  written 
report  on  comparative  balance  sheets, 
statements  of  revenue  and  patronage 
capital  (or  income  and  retained 
earnings,  depending  upon  the  structure 
of  the  borrower)  and  statements  of  cash 
flows.  This  report  must  be  signed  by  the 
CPA,  cover  all  statements  presented, 
and  refer  to  the  separate  reports  on 
internal  controls  and  on  compliance 


with  laws  and  regulations  issued  in 
conjunction  wnth  the  auditor's  report. 

7.  Section  1773.32  is  amended  oy 
revising  paragraph  (a)  to  read  as  follows: 

§  1773.32    Report  on  compiiance. 

(a)  As  required  by  GAGAS,  the  CPA 
must  prepare  a  written  report  on  the 
tests  performed  for  compliance  with 
applicable  laws,  regulations,  contracts, 
and  grants.  This  report  must  be  signed 
by  the  CPA  and  must  contain  the  status 
of  known  but  uncorrected  significant  or 
material  findings  and  recommendations 
frorh  prior  audits  that  affect  the  current 
audit  objective. 
***** 

8.  Section  1773.33  is  revised  to  read 
as  follows: 

§1773.33    Report  on  internal  controls. 

As  required  by  GAGAS,  the  CPA  must 
prepare  a  written  report  on  the 
borrower's  internal  control  structure 
and  the  assessment  of  control  risk  made 
as  part  of  the  financial  statement  audit. 
This  report  must  be  signed  by  the  CPA 
and  must  include,  as  a  minimum: 

(a)  The  scope  of  the  CPA's  work  to 
obtain  an  understanding  of  the 
borrower's  internal  control  structure 
and  in  assessing  the  control  risk; 

(b)  A  description  of  the  reportable 
conditions  noted  which  include 
material  weaknesses  identified  as  a 
result  of  the  CPA's  work  in 
understanding  and  assessing  the  control 
risk:  and 

(c)  The  status  of  known  but 
uncorrected,  significant  or  material 

,  findings  and  recommendations  from 
prior  audits  that  affect  the  current  audit 
objective. 

9.  Section  1773.34  is  amended  by 
removing  paragraphs  (d)(1),  (d)(2),  and 
(d)(3)  and  revising  paragraphs  (e)(l)(iii), 
(e)(2)(iii),  and  (g)  to  read  as  follows: 

§1773.34    Management  letter. 

*  *  K  •  * 

(e)  •  •  • 

(1)  *  *  * 

(iii)  The  requirement  for  a  borrower  to 

prepare  and  furnish  mortgagees  annual 
financial  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  represented  by  the 
borrower  as  having  been  submitted  to 
RUS  in  its  most  recent  December  31 
RUS  Form  7  or  Form  1 2  is  in  agreement 
with  the  borrower's  audited  records, 
and  must  comment  on  any  exceptions 
noted.  If  the  borrower  represents  that  an 
amended  report  has  been  filed  as  of 
December  31,  the  comments  must  relate 
to  the  amended  report. 

(2)  *  *  * 

(iii)  The  requirement  for  a  borrower  to 
prepare  and  furnish  mortgagees  annual 


liiiauLiai  and  statistical  reports  on  the 
borrower's  financial  condition  and 
operations.  The  CPA  must  state  whether 
the  information  represented  by  the 
borrower  as  having  been  submitted  to 
RUS  in  its  most  recent  December  31 
RUS  Form  479  is  in  agreement  with  the 
borrower's  audited  records,  and  must 
comment  on  any  exceptions  noted.  If 
the  borrower  represents  that  an 
amended  report  has  been  filed  as  of 
December  31,  the  comments  must  relate 
to  the  amended  report: 
***** 

(g)  Depreciation  rates.  For  electric 
borrowers,  comment  when  the 
depreciation  rates  used  in  computing 
monthly  accruals  are  not  in  compliance 
with  RUS  requirements  (See  RUS 
Bulletin  183-1,  Depreciation  Rates  and 
Procedures),  which  require  the  use  of 
depreciation  rates  that  are  within  the 
ranges  established  by  RUS  for  each 
primary  plant  account,  or  with  the 
requirements  of  the  State  regulatory 
body  having  jurisdiction  over  the 
borrower's  depreciation  rates;  and 
***** 

10.  In  Appendix  A  to  Part  1773 
Exhibits  1  through  6  are  revised  to  read 
as  follows: 

Appendix  A  to  Part  1773 — Sample 
Auditor's  Report  for  an  Electric 
Cooperative 


Exhibit  1 — Sample  Auditor's  Report 

Certified  Public  Accountants,  1600  Main 
■  Street,  City,  State  24105.  The  Board  of  ^ 
Directors,  Center  County  Electric 
Cooperative: 

Independent  Auditor's  Report 

We  have  audited  the  accompanying 
balance  sheets  of  Center  County  Electrir 
Coofierative  as  of  December  31. 19X9  and 
19X8,  and  the  related  statements  of  revenue 
and  patronage  capital,  and  cash  flows  for  the 
years  then  ended.  These  financial  statements 
are  the  responsibility  of  Center  County 
Electric  Cooperative's  management.  Our 
responsibility  is  to  express  an  opinion  on 
these  financial  statements  based  on  our  audit. 

We  conducted  our  audits  in  accordarrce 
with  generally  accepted  auditing  standards 
and  Government  Auditing  .Standards  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 
An  audit  includes  examining,  on  a  test  basis, 
evidence  supporting  the  amounts  and 
disclosures  in  the  financial  statements.  An 
audit  also  includes  assessing  the  accounting 
principles  used  and  significant  estimates 
made  by  management,  as  well  as  evaluating 
the  overall  financial  statement  presentation. 
We  believe  that  our  audits  provide  a 
reasonable  basis  for  our  opinion. 

In  our  opinion,  the  financial  statements 
referred  to  above  present  fairly,  in  all 


.Tiaterial  respects,  trie  tinanLial  position  of 
Center  County  Electric  Coopierative  as  of 
December  31, 19X9  and  19X8.  and  the  results 
of  its  operations  and  its  cash  flows  for  the 
years  then  ended  in  conformity  with 
generally  accepted  accounting  principles. 

In  accordance  with  Government  Auditing 
Standards,  we  have  also  issued  a  report  dated 
March  2, 19X0,  on  our  consideration  of 
Center  County  Electric  Cooperative's  internal 
control  structure  and  a  report  dated  March  2, 
19X0,  on  its  compliance  with  laws  and 
regulations. 

Certified  Public  Accountants 

March  2, 19X0 

Exhibit  2 — Sample  Report  on  Compliance 
When,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Concluded  It  Was 
Not  Necessary  tc  Perform  Tests  of 
Compliance  With  Laws  and  Regulations 

Certified  Public  Accountants,  1600  Main 
Su^t,  City.  State  24105,  The  Board  of 
Directors,  Center  County  Electric 
Cooperative: 

We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31,  19X9 
and  19X8,  and  have  issued  our  report  thereon 
dated  March  2. 19X0.  " 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulations,     . 
contracts,  and  grants  applicable  to  Center 
County  Electric  Cooperative  is  the 
responsibility  of  Center  County  Electric 
Cooperative's  management.  As  part  of  our 
audit,  we  assessed  the  risk  that 
noncompliance  with  certain  provisions  of 
laws,  regulations,  contracts,  and  grants  could 
cause  the  financial  statements  to  be 
materially  misstated.  We  concluded  that  the 
risk  of  such  material  misstatement  was 
sufficiently  low  that  it  was  not  necessary  to 
perform  tests  of  Center  County  Electric 
Cooperative's  compliance  with  such 
provisions  of  laws,  regulations,  contracts, 
and  grants. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2, 19X0 

Exhibit  3 — Sample  Report  on  Compliance 
lV7ien,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  No 
Reportable  Instances  of  Noncompliance 

Certified  Public  Accountants.  1600  Main 
SU-ect,  City.  State  24105,  The  Board  of 
Directors.  Center  County  Electric 
Cooperative: 

We  have  audited  the  financial  statements 
of  Center  County  Electrir  Cooperative  as  of 


and  for  the  years  ended  December  31.  liJXLi 
and  19X8.  and  have  issued  our  report  thereon 
dated  March  2. 19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Cximptroller  General  of  the  United 
States.  Those  stdndards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
County  Electric  Cooperative  is  the 
responsibility  of  Center  County  Electric 
Cooperative's  management.  As  part  of 
obtaining  reasonable  assurance  about 
whether  the  financial  statements  are  free  of 
material  misstatement,  we  performed  tests  of 
Center  County  Electric  Cooperative's 
compliance  with  certain  provisions  of  laws, 
regulations,  contracts,  and  grants.  However, 
the  objective  of  our  audit  of  the  financial 
statements  was  not  to  provide  an  opinion  on 
overall  compliance  with  such  provisions. 
Accordingly,  we  do  not  express  such  an 
opinion. 

The  results  of  our  tests  disclosed  no 
instances  of  noncompliance  that  are  required 
to  be  reported  herein  under  Government 
Auditing  Standards. 

This  rejjort  is  inte.nded  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2, 19X0 

Exhibit  4 — Sample  Report  on  Compliance 
When,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  Reportable 
Instances  of  Noncompliance 

Certified  Public  Accountants.  1600  Main 
Su-eet.  City,  State  24105.  The  Board  of 
Directors.  Center  County  Electric 
Cooperative. 

We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31. 19X9 
and  19X8,  and  have  issued  our  report  thereon 
dated  March  2. 19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
County  Electric  Cooperative  is  the 
responsibility  of  Center  County  Electric 
Cooperative's  management.  As  part  of 
obtaining  reasonable  assurance  about 
whether  the  financial  statements  are  free  of 
material  misstatement,  we  preformed  tests  of 
Center  County  Electric  Cooperative's 
compliance  with  certain  provisions  of  laws, 
regulations,  contracts,  and  grants.  However, 
the  objective  of  our  audit  of  the  financial 
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overall  compliance  with  such  provisions. 
Accordingly,  we  do  not  express  such  an 
opinion. 

The  results  of  our  tests  disclosed  instances 
of  noncompliance  that  are  required  to  be 
reported  herein  under  Government  Auditing 
Standards  for  which  the  ultimate  resolution 
cannot  presently  be  determined. 
Accordingly,  no  provision  for  any  liability 
that  may  result  has  been  recognized  in  Center 
County  Electric  Cooperative's  19X9  and  19X8 
fiaanciai  statements. 

(Include  paragraphs  describing  the  instances 
of  noncompliance  noted.) 

We  considered  these  instances  of 
noncompliance  in  forming  our  opinion  on 
whether  Center  County  Electric  Cooperative's 
19X9  and  19X8  financial  statements  are 
presented  fairly,  in  all  material  resp>ects,  in 
conformity  with  generally  accepted 
accounting  principles,  and  this  report  does 
not  effect  our  report  dated  March  2.  19X0.  on 
those  financial  statements. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2,  19X0 

Exhibit  5 — Sample  Report  on  Internal 
Controls  When  Reportable  Conditions  Were 
Found 

Certified  Public  Accountants.  1600  Main 
Street,  City,  State  24105.  The  Board  of 
Directors.  Center  County  Electric 
Cooperative: 

We  have  audited  the  financial  statements 
of  Center  County  Electric  Cooperative  as  of 
and  for  the  years  ended  December  31.  19X9 
and  19X8.  and  have  issued  our  report  thereon 
dated  March  2, 19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

The  management  of  Center  County  Electric 
Cooperative  is  responsible  for  establishing 
and  maintaining  an  internal  control 
structure.  In  fulfilling  this  responsibility, 
estimates  and  judgements  by  management  are 
required  to  assess  the  exfjected  benefits  and 
related  costs  of  internal  control  structure 
policies  and  procedures.  The  objectives  of  an 
internal  control  structure  are  to  provide 
management  with  reasonable,  but  not 
absolute,  assurance  that  the  assets  are 
safeguarded  against  loss  from  unauthorized 
use  or  disposition,  and  that  transactions  are 
executed  in  accordance  with  management's 
authorization  and  recorded  properly  to 
permit  the  preparation  of  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles.  Because  of 
inherent  limitations  in  any  internal  control 
structure,  errors  or  irregularities  may 
nevertheless  occur  and  not  be  detected.  Also, 
projection  of  any  evaluation  of  the  structure 
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procedures  may  become  inadequate  because 
of  changes  in  conditions  or  that  the 
effectiveness  of  the  design  and  operation  of 
policies  and  procedures  may  deteriorate. 

In  planning  and  performing  our  audit  of 
the  financial  statements  of  Center  County 
Electric  Cooperative  for  the  years  ended 
December  31.  19X9  and  19X8.  we  obtained 
an  understanding  of  the  internal  control 
structure.  With  respect  to  the  internal  control 
structure,  we  obtained  an  understanding  of 
the  design  of  relevant  ptolicies  and 
procedures  and  whether  they  have  been 
placed  in  operation,  and  we  assessed  control 
risk  in  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing  our 
opinion  on  the  financial  statements  and  not 
to  provide  an  opinion  on  the  internal  control 
structure.  Accordingly,  we  do  not  express 
such  an  opinion. 

We  noted  certain  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  consider  to  be  reportable  conditions 
under  standards  established  by  the  American 
Institute  of  Certified  Public  Accountants. 
Reportable  conditions  involve  matters 
coming  to  our  attention  relating  to  significant 
deficiencies  in  the  design  or  operation  of  the 
internal  control  structure  that,  in  our 
judgement,  could  adversely  affect  the  entity's 
ability  to  record,  process,  summarize,  and 
report  financial  data  consistent  with  the 
assertions  of  management  in  the  financial 
statements. 

[Include  paragraphs  to  describe  the 
re(>ortable  conditions  noted.) 

A  material  weakness  is  a  reportable 
condition  in  which  the  design  or  op)eration 
of  one  or  more  of  the  specific  internal  control 
structure  elements  does  not  reduce  to  a 
relatively  low  level  the  risk  that  errors  or 
irregularities  in  amounts  that  would  be 
material  in  relation  to  the  financial 
statements  being  audfted  may  occur  and  not 
be  detected  within  a  timely  period  by 
employees  in  the  normal  course  of 
performing  their  assigned  functions. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  reportable  conditions  and. 
accordingly,  would  not  necessarily  disclose 
all  reportable  conditions  that  are  also 
considered  to  be  material  weaknesses  as 
defined  above.  However,  we  believe  none  of 
the  reportable  conditions  described  above  is 
a  material  weakness. 

We  also  noted  other  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  have  reported  to  the  management  of 
Center  County  Electric  Cooperative  in  a 
separate  letter  dated  March  2,  19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record,  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2.  19X0 
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Exhibit  6 — Sample  Report  on  Internal 
Contmis  When  So  Reportable  Conditions 
Were  Found 

Certified  Public  Accountants,  1600  Main 
Street,  City,  State  24105,  The  Board  of 
Directors,  Center  County  Electric 
Coofierative: 

We  have  audited  the  financial  stdtements 
of  Center  County  Electric  Cooperative,  as  of 
and  for  the  years  ended  December  31.  19X9 
and  19X8.  and  have  issued  our  report  thereon 
dated  March  2,  19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Goverrunent  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  p>erform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

The  management  of  Center  County  Electric 
Cooperative  is  responsible  for  establishing 
and  maintaining  an  internal  control 
structure.  In  fulfilling  this  responsibility, 
estimates  and  judgements  by  management  are 
required  to  assess  the  expected  benefits  and 
related  costs  of  internal  control  structure 
policies  and  procedures.  The  objectives  of  an 
internal  control  structure  are  to  provide 
management  with  reasonable,  but  not 
absolute,  assurance  that  assets  are 
safeguarded  against  loss  from  unauthorized 
use  or  disposition,  and  that  transactions  are 
executed  in  accordance  with  management's 
authorization  and  recorded  properly  to 
permit  the  preparation  of  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles.  Because  of 
inherent  limitations  in  any  internal  control 
structure,  errors  or  irregularities  may 
nevertheless  occur  and  not  be  detected.  Also, 
projection  of  any  evaluation  of  the  structure 
to  future  periods  is  subject  to  the  risk  that 
procedures  may  become  inadequate  because 
of  changes  in  conditions  or  that  the 
effectiveness  of  the  design  and  operation  of 
p>olicies  and  procedures  may  deteriorate. 

In  planning  and  pjerforming  our  audit  of 
the  financial  statements  of  Center  County 
Electric  Cooperative  for  the  years  ended 
December  31,  19X9  and  19X8,  we  obtained 
an  understanding  of  the  internal  control 
structure.  With  respect  to  the  internal  control 
structure,  we  obtained  an  understanding  of 
the  design  of  relevant  policies  and 
procedures  and  whether  they  have  been 
placed  in  operation,  and  we  assessed  control 
risk  in  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing  our 
opinion  on  the  financial  statements  and  not 
to  provide  an  opinion  on  the  internal  control 
structure.  Accordingly,  we  do  not  express 
such  an  opinion. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants.  A 
material  weakness  is  a  condition  in  which 
the  design  or  operation  of  one  or  more  of  the 
specific  internal  control  structure  elements 
does  not  reduce  to  a  jelatively  low  level  the 
risk  that  errors  or  irregularities  in'amounts 
that  would  be  material  in  relation  to  the 
financial  statements  being  audited  may  occur 


and  not  be  detected  within  a  timely  period 
hv  employees  in  the  normal  course  of 
performing  their  assigned  functions.  We 
noted  no  matters  involving  the  internal 
control  structure  and  its  operations  that  we 
consider  to  be  material  weaknesses  as 
defined  above. 

However,  we  noted  other  matters  involving 
the  internal  control  structure  and  its 
operation  that  we  have  reportpd  to  the 
management  of  Center  County  Electric 
Cooperative  in  a  separate  letter  dated  March 
2.  19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
henders.  However,  this  report  is  a  matter  of 
public  record,  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2,  19X0 

***** 

11.  In  Appendix  B  to  Part  1773, 
Exhibits  1  through  6  are  revised  to  read 
as  follows: 

Appendix  B  to  Part  1773 — Sample 
Auditor's  Report  for  a  Class  A  or  B 
Commercial  Telephone  Company 


Exhibit  1 — Sample  Auditor's  Report 

Certified  Public  Accountants,  1600 
Main  Street,  City,  State  24105,  The 
Board  of  Directors,  Center  Telephone 
Company:  ( 

Independent  Auditor's  Report 

We  have  audited  the  accompanying 
balance  sheets  of  Center  Telephone  Company 
as  of  December  31 ,  19X9  and  19X8,  and  the 
related  statements  of  revenue  and  patronage 
capital,  and  cash  flows  for  the  years  then 
ended.  These  financial  statements  are  the 
responsibility  of  Center  Telephone 
Company's  management.  Our  responsibility 
is  to  express  an  opinion  on  these  financial 
statements  l)ased  on  our  audit. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 
An  audit  includes  examining,  on  a  test  basis, 
evidence  supporting  the  amounts  and 
disclosures  in  the  financial  statements.  An 
audit  also  includes  assessing  the  accounting 
principles  used  and  significant  estimates 
made  by  management,  as  well  as  evaluating 
the  overall  financial  statement  presentation. 
We  believe  that  our  audits  provide  a 
reasonable  basis  for  our  opinion. 

In  our  opinion,  the  financial  statements 
referred  to  above  present  fairly,  in  all 
material  respects,  the  financial  position  of 
Center  Telephone  Company  as  of  December 
31, 19X9  and  19X8,  and  the  results  of  its 
operations  and  its  cash  flows  for  the  years 
then  ended  in  conformity  with  generally 
accepted  accounting  principles. 

In  accordance  with  Government  Auditing 
Standards,  we  have  also  issued  a  report  dated 


March  2,  19X0,  on  our  consideration  of 
Center  Telephone  Company's  internal  control 
structure  and  a  report  dated  March  2, 19X0, 
on  its  compliance  with  laws  and  regulations. 

Certified  Public  Accountants 

March  2,  19X0 

Exhibit  2 — Sample  Report  on  Compliance 
When.  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Concluded  It  Was 
Not  Necessary  to  Perform  Tests  of 
Compliance  With  Laws  and  Regulations 

Certified  Public  Accountants.  1600  Main 
Street,  City,  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  tended  Decemter  31. 19X9  and 
19X8.  and  have  issued  our  repwrt  thereon 
dated  March  2, 19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  the  Government  Auditing  Standards, 
issued  by  the  Comptroller  General  of  the 
United  States.  Those  standards  require  that 
we  plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
.  financial  statements  are  free  of  material 
misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  part  of  our  audit,  we  assessed  the  risk  that 
noncompliance  with  certain  provisions  of 
laws,  regulations,  contracts,  and  grants  could 
cause  the  financial  statements  to  be 
materially  misstated.  We  concluded  that  the 
risk  of  such  material  misstatement  was 
sufficiently  low  that  it  was  not  necessary  to 
perform  tests  of  Center  Telephone  Company's 
compliance  with  such  provisions  of  laws, 
regulations,  contracts,  and  grants. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2,  19X0 

Exhibit  3 — Sample  Report  on  Compliance 
When.  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  No 
Reportable  Instances  of  Noncompliance 

Certified  Public  Accountants,  1600  Main 
Street.  City.  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company: 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31. 19X9  and 
19X8.  and  have  issued  our  report  dated 
March  2,  19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 


Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  part  of  obtaining  reasonable  assurance 
about  whether  the  financial  statements  are 
free  of  material  misstatement,  we  performed 
tests  of  Center  Telephone  Company's 
compliance  with  certain  provisions  of  laws, 
regulations,  contracts,  and  grants.  However, 
the  objective  of  our  audit  of  the  financial 
statements  was  not  to  provide  an  opinion  on 
overall  compliance  with  such  provisions. 
Accordingly,  we  do  not  express  such  an 
opinion. 

The  results  of  our  tests  disclosed  no 
instances  of  noncompliance  that  are  required 
to  he  reported  herein  under  Government 
Auditing  Standards. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2, 19X0 

Exhibit  4 — Sample  Report  on  Compliance 
When,  Based  on  Assessments  of  Materiality 
and  Audit  Risk,  the  CPA  Performed 
Compliance  Testing  and  Found  Reportable 
Instances  of  Noncompliance 

Certified  Public  Accountants,  1600  Main 
Street,  City,  State  24105.  The  Board  of 
Directors,  Center  Telephone  Company: 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31, 19X9  and 
19X8,  and  have  issued  our  report  thereon 
dated  March  2, 19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

Compliance  with  laws,  regulations, 
contracts,  and  grants  applicable  to  Center 
Telephone  Company  is  the  responsibility  of 
Center  Telephone  Company's  management. 
As  part  of  obtaining  reasonable  assurance 
about  whether  the  financial  statements  are 
free  of  material  misstatement,  we  preformed 
tests  of  Center  Telephone  Company's 
compliance  with  certain  provisions  of  laws, 
regulations,  contracts,  and  grants.  However, 
the  objective  of  our  audit  of  the  financial 
statements  was  not  to  provide  an  opinion  on 
overall  compliance  with  such  provisions. 
Accordingly,  we  do  not  express  such  an 
opinion. 

The  results  of  our  tests  disclosed  instances 
of  noncompliance  that  are  required  to  be 
reported  herein  under  Govempient  Auditing 
Standards  for  which  the  ultimate  resolution 
cannot  presently  be  determined. 
Accordingly,  no  provision  for  any  liability 
that  may  result  has  been  recognized  in  Center 
Telephone  Company's  19X9  and  19X8 
financial  statements. 

[Include  paragraphs  describing  the  instancBS 
of  noncompliance  noted.) 

We  considered  these  instances  of 
noncompliance  in  forming  our  opinion  on 
whether  Center  Telephone  Company's  19X9  , 
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and  X4X6  :iii<iai.idi  ^tdicuients  are  presented 
fairly,  in  ail  material  respects,  in  conformity 
with  generally  accepted  accounting 
prinrijjies.  and  this  report  does  not  effect  our 
report  dated  March  2. 19X0,  on  those 
financial  statements. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2.  J9X0 

Exhibit  5 — Sample  Beport  on  Internal 
Controls  When  Reportable  Conditions  Were 
Found 

Certified  Public  Accountants,  1600  Main 
Street.  City.  State  24105,  The  Board  of 
Directors.  Center  Telephone  Company:  ' 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company  as  of  and  for 
the  years  ended  December  31.  19X9  and 
19X8,  aod  have  issued  our  report  thereon 
dated  March  2,  19X0. 

We  conducted  our  audits  in  accordance 
with  generally  accepted  auditing  standards 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  matprial  misstatement. 

The  management  of  Center  Telephone 
Comptany  is  responsible  for  establishing  and 
maintaining  an  internal  control  structure.  In 
fulfilling  this  responsibility,  estimates  and 
judgements  by  management  are  required  to 
assess  the  expected  benefits  and  related  costs 
of  internal  control  structure  policies  and 
procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  the  assets  are  safeguarded  against  loss 
from  unauthorized  use  or  disposition,  and 
that  transactions  are  executed  in  accordance 
with  management's  authorization  and 
recorded  properly  to  permit  the  preparation 
of  financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
■irregularities  may  nevertheless  occur  and  not 
he  detected  Also,  projection  of  any 
evaluation  of  the  structure  to  future  periods 
is  subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

In  planning  and  performing  our  audit  of 
the  financial  statements  of  Center  Telephone 
Company  for  the  years  ended  December  31, 
19X9  and  19X8.  we  obtained  an 
understanding  of  the  internal  control 
structure.  With  respect  to  the  internal  control 
structure,  we  obtained  an  understanding  of 
the  design  of  relevant  policies  and 
procedures  and  whether  they  have  been 
placed  in  operation,  and  we  assessed  control 
risk  in  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing  our 
opinion  on  the  financial  statements  and  not 
to  provide  an  opinion  on  the  internal  control 


structure.  Accordingly,  we  do  not  express 
such  an  opinion. 

We  noted  certain  matters  involving  the 
internal  control  structure  and  its  up)eration 
that  we  consider  to  be  reportable  conditions 
under  standards  established  by  the  American 
Institute  of  Certified  Public  Accountants. 
Ref>ortable  conditions  involve  matters 
coming  to  our  attentK>n  relating  to  significant 
deficiencies  in  the  design  or  operation  of  the 
internal  control  structure  that,  in  our 
judgement,  could  adversely  affect  the  entity's 
ability  to  record,  process,  summarize,  and 
report  financial  data  consistent  with  the 
assertions  of  management  in  the  financial 
statements. 

[Include  paragraphs  to  describe  the 
reportable  conditions  noted.) 

A  material  weakness  is  a  reportable 
condition  in  which  the  design  or  operation 
of  one  or  more  of  the  specific  internal  control 
structure  elements  does  not  reduce  to  a 
relatively  low  level  the  risk  that  errors  or 
irregularities  in  amounts  that  would  be 
material  in  relation  to  the  financial 
statements  being  audited  may  occur  and  not 
be  detected  within  a  timely  period  by 
employees  in  the  normal  course  of 
performing  their  assigned  functions. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  reportable  conditions  and, 
accordingly,  would  not  necessarily  disclose 
all  reportable  conditions  that  are  also 
considered  to  be  material  weaknesses  as 
defined  above.  However,  we  believe  none  of 
the  reportable  conditions  described  above  is 
a  material  weakness. 

We  also  noted  other  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  have  reported  to  the  management  of 
Center  Telephone  Company  in  a  separate 
letter  dated  March  2,  19X0. 

This  repwrt  is  intended  for  the  information 
of  the  audit  committee,  management,  and 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  repKjrt  is  a  matter  of 
public  record,  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2. 19X0 

Exhibit  6 — Sample  Report  on  Internal 
Controls  When  No  Reportable  Conditions 
Were  Found 

Certified  Public  .Accountants.  1600  Main 
Street,  City,  State  24105,  The  Board  of 
Directors,  Center  Telephone  Company: 

We  have  audited  the  financial  statements 
of  Center  Telephone  Company,  as  of  and  for 
the  years  ended  December  31.  19X9  and 
19X8,  and  have  issued  our  report  thereon 
dated  March  2. 19X0. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standeirds 
and  Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the  United 
States.  Those  standards  require  that  we  plan 
and  p)erform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

The  management  of  Center  Telephone 
Company  is  responsible  for  establishing  and 
maintaining  an  internal  control  structure.  In 


fulfilling  this  responsibility,  estimates  and 
judgements  by  management  are  required  to 
assess  the  expected  benefits  and  related  costs 
of  internal  control  stnicture  policies  and 
procedures.  The  objectives  of  an  internal 
control  structure  are  to  provide  management 
with  reasonable,  but  not  absolute,  assurance 
that  assets  are  safeguarded  against  loss  from 
unauthorized  use  or  disposition,  and  that 
transactions  are  executed  in  accordance  with 
management's  authorization  and  recorded 
properly  to  permit  the  preparation  of 
financial  statements  in  accordance  with 
generally  accepted  accounting  principles. 
Because  of  inherent  limitations  in  any 
internal  control  structure,  errors  or 
irregularities  may  nevertheless  occur  and  not 
be  detected.  Also,  projection  of  any 
evaluation  of  the  structure  to  future  p>eriods 
is  subject  to  the  risk  that  procedures  may 
become  inadequate  because  of  changes  in 
conditions  or  that  the  effectiveness  of  the 
design  and  operation  of  policies  and 
procedures  may  deteriorate. 

In  planning  and  pterforming  our  audit  of 
the  financial  statements  of  Center  Telephone 
Company  for  the  years  ended  December  31, 
19X9  and  19X8,  we  obtained  an 
understanding  of  the  internal  control 
structure.  With  respect  to  the  internal  control 
structure,  we  obtained  an  understanding  of 
the  design  of  relevant  policies  and 
procedures  and  whether  they  have  been 
placed  in  operation,  and  we  assessed  control 
risk  in  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing  our 
opinion  on  the  financial  statements  and  not 
to  provide  an  opinion  on  the  internal  control 
structure.  Accordingly,  we  do  not  express 
such  an  opinion. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants,  A 
material  weakness  is  a  condition  in  which 
the  design  or  operation  of  one  or  more  of  the 
specific  internal  control  structure  elements 
does  not  reduce  to  a  relatively  low  level  the 
risk  that  errors  or  irregularities  in  amounts 
that  would  be  material  in  relation  to  the 
financial  statements  being  audited  may  occur 
and  not  be  detected  within  a  timely  p>eriod 
by  employees  in  the  normal  course  of 
performing  their  assigned  functions.  We 
noted  no  matters  involving  the  internal 
control  structure  and  its  operations  that  we 
consider  to  be  material  weaknesses  as 
defined  above. 

However,  we  noted  other  matters  involving 
the  internal  control  structure  and  its 
operation  that  we  have  reported  to  the 
management  of  Center  Telephone  Company 
in  a  separate  letter  dated  March  2,  19X0. 

This  report  is  intended  for  the  information 
of  the  audit  committee,  management,  the 
Rural  Utilities  Service,  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record,  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 

March  2, 19X0 

***** 

12.  Appendix  C  to  Part  1773  is  revised 
to  read  as  follows: 


Appenuix  C  to  Part  1773 — Illustrative 
Independent  Auditor's  Management 
Letter 

RUS  requires  that  CPAs  auditing  RUS 
borrowers  provide  a  management  letter  in 
accordance  with  §  1773.34.  This  letter  must 
be  signed  by  the  CPA,  bear  the  same  date  as 
the  auditor's  report,  and  be  addressed  to  the 
borrower's  board  of  directors. 

Illustrative  Independent  Auditor's 
Management  Letter 

March  15,  19X6 

Board  of  Directors,  (Name  of  Borrower), 
[City.  State). 

We  have  audited  the  financial  statements 
of  [Name  of  Borrower)  for  the  year  ended 
December  31,  19X5,  and  have  issued  our 
report  thereon  dated  March  15, 19X6.  We 
conducted  our  audit  in  accordance  with 
generally  accepted  auditing  standards, 
Government  Auditing  Standards  issued  by 
the  Comptroller  General  of  the  United  States, 
and  7  CFR  part  1773,  Policy  on  Audits  of 
Rural  Utilities  Service  (RUS)  Borrowers. 
Those  standards  require  that  we  plan  and 
perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material  misstatement. 

In  planning  and  performing  our  audit  of 
the  financial  statements  of  [Name  of 
Borrower)  for  the  year  ended  December  31 , 
19X5,  we  considered  its  internal  control 
structure  in  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing  an 
opinion  on  the  financial  statements  and  not 
to  provide  assurance  on  the  internal  control 
structure. 

A  description  of  the  responsibility  of 
management  for  establishing  and  maintaining 
the  internal  control  structure  and  the 
objectives  of  and  inherent  limitations  in  such 
a  structure  is  set  forth  in  our  indep)endent 
auditors'  repwrt  on  the  internal  control 
structure  dated  March  15, 19X6,  and  should 
be  read  in  conjunction  with  this  report. 

Our  consideration  of  the  internal  control 
structure  would  not  necessarily  disclose  all 
matters  in  the  internal  control  structure  that 
might  be  material  weaknesses  under 
standards  established  by  the  American 
Institute  of  Certified  Public  Accountants. 

A  material  weakness  is  a  condition  in 
which  the  design  or  operation  of  the  specific 
internal  control  structure  elements  does  not 
reduce  to  a  relatively  low  level  the  risk  that 
errors  or  irregularities  in  amounts  that  would 
be  material  in  relation  to  the  financial 
statements  being  audited  may  occur  and  not 
be  detected  within  a  timely  period  by 
employees  in  the  normal  course  of 
performing  their  assigned  functions. 
However,  we  noted  no  matters  involving  the 
internal  control  structure  and  its  operation 
that  we  consider  to  be  a  material  weakness 
as  defined  above.  [If  a  material  weakness  was 
noted,  refer  the  reader  to  the  independent 
auditors'  report  on  internal  control  structure.) 

7  CFR  1773.34  requires  comments  on 
sf)ecific  aspects  of  the  internal  control 
structure,  compliance  with  specific  RUS  loan 
and  security  instrument  provisions,  and 
other  additional  matters.  We  have  grouped 
our  comments  accordingly.  In  addition  to 
obtaining  reasonable  assurance  about 
whether  the  financial  statements  are  free 


from  materidi  unh'-i.iU'iiuMiis.  ai  your  request, 
we  performed  tests  of  specific  aspects  of  the 
internal  control  structure,  of  compliance  with 
spiecific  RUS  loan  and  security  instrument 
provisions,  and  of  additional  matters.  The 
sp)ecific  aspects  of  the  internal  control 
structure,  compliance  with  specific  RUS  loan 
and  security  instrument  p  ovisions.  and 
additional  matters  tested  include,  among 
other  things,  the  accounting  procedures  and 
records,  materials  control,  compliance  with 
specific  RUS  loan  and  security  instrument 
provisions  set  forth  in  7  CFR  1773.34  (eKl), 
[for  telephone  borrowers,  7  CFR  1773.34 
(e)(2)),  related  partj'  transactions,  and 
depreciation  rates.  [For  electric  borrowers:] 
The  additional  matters  tested  also  include  a 
schedule  of  deferred  debits  and  credits,  upon 
which  we  express  an  opinion.  In  addition, 
our  audit  of  the  financial  statements  also 
included  the  procedures  specified  in  7  CFR 
1773.38-45.  Our  objective  was  not  to 
provide  an  opinion  on  these  specific  aspects 
of  the  internal  control  structure,  compliance 
with  specific  RUS  loan  and  security 
instrument  provisions,  or  additional  matters, 
and  accordingly,  we  express  no  opinion 
thereon. 

No  reports  (other  than  our  independent 
auditors'  report,  our  independent  auditors' 
compliance  report,  and  our  independent 
auditors'  report  on  the  internal  control 
structure,  all  dated  March  15,  19X6)  or 
summary  of  recommendations  related  to  our 
audit  have  been  furnished  to  management. 

Our  comments  on  specific  aspects  of  the 
internal  control  structure,  compliance  with 
specific  RUS  loan  and  security  instrument 
provisions,  and  other  additional  matters  as 
required  by  7  CFR  1773.34  are  presented 
below. 

Conunents  on  Certain  Specific  Aspects  of  the 
Internal  Control  Structure 

We  noted  no  matters  regarding  [Name  of 
Borrowerj's  internal  control  structure  and  its 
operation  that  we  consider  to  be  a  material 
weakness  as  previously  defined  with  respect 
to: 
— The  accounting  procedures  and  records 

[list  other  comments); 
— The  process  for  accumulating  and 
recording  labor,  material,  and  overhead 
costs,  and  the  distribution  of  these  costs  to 
construction,  retirement,  and  maintenance 
or  other  expense  accounts  (list  other 
comments);  and 
— ^The  materials  control  [list  other 
comments). 

Comments  on  Compliance  With  Specific  RUS 
Loan  and  Security  Instrument  Provisions 

Management's  responsibility  for 
compliance  with  laws,  regulations,  contracts, 
and  grants  is  set  forth  in  our  independent 
auditors'  rep)ort  on  compliance  dated  March 
15,  19X6.  and  should  be  read  in  conjunction 
with  this  report.  At  your  request,  we  have 
performed  the  procedures  enumerated  below 
with  respect  to  compliance  with  certain 
provisions  of  laws,  regulations,  and 
contracts.  The  procedures  we  performed  are 
summarized  as  follows: 
— Procedure  performed  with  respect  to  the 
requirement  to  maintain  all  funds  in 
institutions  whose  accounts  are  insured  by 
an  Agency  of  the  Federal  government: 


1.  Obtained  information  from  financial 
institutions  with  which  [Name  of  Borrower) 
maintains  funds  that  indicated  that  the 
institutions  are  insured  by  an  Agency  of  the 
Federal  government. 

— Procedures  performed  with  respect  to  the 
requirement  for  a  borrower  to  obtain 
written  approval  of  the  mortgagee  to  enter 
into  any  contract  for  the  operation  or 
maintenance  of  property,  or  for  the  use  of 
mortgaged  property  by  others  [see  1773.34 
(e)(2)(i)  for  additional  telephone  borrower 
requirements  in  accordance  with  7  CFR 
1773.34  (e)l  for  the  year  ended  December 
31 ,  19X5  of  [Name  of  Borrower): 

1.  Obtained  and  read  a  borrower  prepared 
schedule  of  new  written  contracts  entered 
into  during  the  year  for.the  operation  or 
maintenance  of  its  property,  or  for  the  use  of 
its  property  bv  others  as  defined  in  §  1773.34 
(e)(l)(ii)  [§1773.34  (e)(2)(i)  for  te)ephone 
borrowers] 

2.  Reviewed  Board  of  Director  minutes  to 
ascertain  whether  board-approved  written 
contracts  are  included  in  the  borrower- 
prepared  schedule. 

3.  Noted  the  existence  of  written  RUS  land 
other  mortgagee!  approval  of  each  contract 
listed  by  the  borrower. 

— Procedure  performed  with  respect  to  the 
requirement  to  submit  RUS  Form  7  or 
Form  12  [Form  479  for  telephone 
borrowers)  to  the  RUS: 
1.  Agreed  amounts  reported  in  Form  7  or 
Form  12  [Form  479  for  telephone  borrowers] 
to  [Name  of  Borrowerj's  records. 

The  results  of  our  tests  indicate  that,  with 
respect  to  the  items  tested,  [Name  of 
Borrower)  complied,  except  as  noted  below, 
in  all  material  respects,  with  the  specific  RUS 
loan  and  security  instrument  provisions 
referred  to  below.  With  respect  to  items  not 
tested,  nothing  came  to  our  attention  that 
caused  us  to  believe  that  [Name  of  Borrower] 
had  not  complied,  in  all  material  resptects, 
with  those  provisions.  The  specific 
provisions  tested,  as  well  as  any  exceptions 
noted,  include  the  requirements  that: 
— The  borrower  maintains  all  funds  in 
institutions  whose  accounts  are  insured  by 
an  Agency  of  the  Federal  government  [list 
all  exceptions); 
— The  borrower  has  obtained  written 
approval  of  the  RUS  [and  other  mortgagees) 
to  enter  into  any  contract  for  the  operation 
or  maintenance  of  property,  or  for  the  use 
of  mortgaged  property  by  others  as  defined 
in  §  1773.34  (e)(l)(ii)  [§1773.34  (e)(2)(i)  for 
telephone  borrowers]  [list  all  exceptions); 
and 
— The  borrower  has  submitted  its  Form  7  or 
Form  12  (Form  479  for  telephone 
borrowers)  to  the  RUS  and  the  Form  7  or 
Form  12  [Form  479  for  te)ephone 
borrowers),  Financial  and  Statistical 
Report,  as  of  December  31, 19X5, 
represented  by  the  borrower  as  having  been 
submitted  to  RUS  is  in  agreement  with  the 
[Name  of  Borrowerj's  audited  records  in  all 
material  respects  [list  all  exceptions). 

Comments  on  Other  Additional  Matters 

In  connection  with  our  audit  of  the 
financial  statements  of  (Name  of  Borrower). 
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nothing  came  to  our  attention  that  caused  us 

.to  believe  that  [Name  of  Borrower)  failed  to 

comply  with  resfject  to: 

— The  reconciliation  of  subsidiary  plant 
records  to  the  controlling  general  ledger 
plant  accounts  addressed  at  7  CFR  1773.34 
(c)(1)  [list  all  exceptions]: 

— The  clearing  of  the  construction  accounts 
and  the  accrual  of  depreciation  on 
completed  construction  addressed  at  7  CFR 
1773.34  (c)(2)  [list  all  exceptions): 

— ^The  retirement  of  plant  addressed  at  7  CFR 
1773.34  (c)(3)  and  (4)  (list  all  exceptions): 

— Sales  of  plant  material,  or  scrap  addressed 
at  7  CFR  1773.34  (c)(5)  (list  all  exceptions); 

— The  disclosure  of  material  related  party 
transactions,  in  accordance  with  Statement 
of  Financial  Accounting  Standards  No.  57, 
Related  Party  Transactions,  for  the  year 
ended  December  31. 19X5,  in  the  financial 
statements  referenced  in  the  first  paragraph 
of  this  report  addressed  at  7  CFR  1773.34 
{{]  [list  all  exceptions);  and 

— For  electric  borrowers  only:  depreciation 
rates  addressed  at  7  CFR  1773.34  (g)  [list 
all  exceptions). 

For  Electric  Borrowers  Only:  Detailed 
Schedule  of  Deferred  Debits  and  Deferred 
Credits 

Our  audit  was  made  for  the  purpose  of 
forming  an  opinion  on  the  basic  financial 
statements  taken  as  a  whole.  The  detailed 
schedule  of  deferred  debits  and  deferred 
credits  required  by  7  CFR  1773.34  (h)  and 
provided  below  is  presented  for  purposes  of 
additional  analysis  and  is  not  a  required  ptart 
of  the  basic  financial  statements.  This 
information  has  been  subjected  to  the 
auditing  procedures  applied  in  our  audit  of 
the  basic  financial  statements  and,  in  our 
opinion,  is  fairly  stated  in  all  material 
respects  in  relation  to  the  basic  financial 
statements  taken  as  a  whole. 

[The  detailed  schedule  of  deferred  debits  and 
deferred  credits  would  be  included  here.  The 
total  amount  of  deferred  debits  and  deferred 
credits  as  reported  in  the  schedule  must 
agree  with  the  totals  reported  on  the  Balance 
Sheet  under  the  specific  captions  of 
"Deferred  IDebits"  and  "Deferred  Credits". 
Those  items  that  have  been  approved,  in 
writing,  by  RUS  should  be  clearly  indicated.) 

This  report  is  intended  solely  for  the 
information  and  use  of  the  board  of  directors, 
management,  and  the  RUS  and  supplemental 
lenders.  However,  this  report  is  a  matter  of 
public  record  and  its  distribution  is  not 
limited. 

Certified  Public  Accountants 
Dated:  December  19, 1995. 
|ill  Long  Thompson, 

Under  Secretary.  Rural  Economic  and 

Community  Development. 

[FR  Doc.  96-93  Filed  1-2-96;  8:45  am) 

BILLMG  CODE  1410-1S-P 


NATIONAL  CREDIT  UNION 

ADMINISTRATION 

12  CFR  Part  707 

Truth  In  Savings 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Approval  of  Information 
Collection  Requirements. 

summary:  On  September  27. 1993,  the 
National  Credit  Union  Administration 
(NCUA)  published  a  final  rule  on  Truth 
in  Savings  (58  FR  50394).  At  that  time, 
the  NCUA  had  not  yet  submitted  its 
application  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  of  the 
information  collection  requirements 
found  in  the  regulation  (see  58  FR 
50444.  9/27/93).  On  July  18.  1994.  the 
NCUA  published  the  collection 
requirements  in  the  Federal  Register  (59 
FR  36451).  notifying  the  public  that  the 
requirements  had  been  submitted  to 
0MB  for  approval  and  seeking  public 
comment  on  the  requirements.  The 
information  collection  requirements  in 
the  final  rule  were  approved  by  the 
Office  of  Management  and  Budget  on 
September  29.  1994.  The  control 
number  assigned  for  this  rule  is  3133- 
0134.  Notice  of  this  approval  appeared 
in  the  Federal  Register  on  November  21, 
1994  (59  FR  59899).  The  Federal 
Register  determined  that  the  notice  was 
inadequate,  hence  this  new  notice  is 
provided. 

EFFECTIVE  DATE:  January  1.  1996. 
ADDRESSES:  Becky  Baker,  Secretary  of 
the  Board.  National  Credit  Union 
Administration  Board,  1775  Duke 
Street.  Alexandria,  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  Ulan,  Special  Counsel  to  the 
General  Counsel,  telephone:  (703)  518- 
6540.  at  the  above  address. 

By  the  National  Credit  Union 
Administration  Board  on  December  27,  1995. 
Hattie  Ulan. 

Acting  Secretary  of  the  Board. 
[FR  Doc.  96-^6  Filed  1-2-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  35 

[Docket  No.  94-ANE-60;  Special  Condition 
No.  35-nANE-02] 

Special  Conditions;  Hamilton  Standard 
Model  568F  Propeller 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Hamilton  Standard  Model 
568F  propeller  with  electronic  propeller 
and  pitch  control  system.  The 
applicable  regulations  ciurently  do  not 
contain  adequate  or  appropriate  safety 
standards  for  constant  speed  propellers 
with  electronic  propeller  and  pitch 
control.  These  special  conditions 
contain  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  part  35  of  the 
Federal  Aviation  Regulations  (FAR). 
EFFECTIVE  DATE:  February  2.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Buckman,  Engine  and  Propeller 
Standards  Staff.  ANE-110.  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service,  FAA.  New 
England  Region,  12  New  England 
Executive  Park.  Burlington, 
Massachusetts.  01803-5229;  telephone 
(617)  238-7112;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  26.  1994,  Hamilton 
Standard  applied  for  type  certification 
for  a  new  Model  568F  propeller.  The 
new  propeller  would  use  a  new 
electronic  propeller  and  pitch  control 
system  in  place  of  the  primary  governor 
control  and  synchrophaser  unit. 

The  existing  propeller  pitch  control  is 
monitored  by  a  governor  which  senses 
propeller  speed  and  adjusts  the  pitch  to 
absorb  the  engine  power  and  therefore 
maintains  the  propeller  at  the  correct 
RPM.  When  the  primary  governor  fails, 
the  propeller  pitch  is  controlled  by  an 
overspeed  governor.  This  type  of  system 
is  conventional  and  its  airworthiness 
considerations  are  addressed  by  part  35 
of  the  PAR'S. 

The  FAA  has  determined  that  special 
conditions  are  necessary  to  certificate  a 
Hamilton  Standard  electronic  propeller 
and  pitch  control  in  place  of  the 
primary  governor  control  and 
synchrophaser  unit  for  the  Model  568F 
propeller.  A  Notice  of  Proposed  Special 
Conditions  was  published  in  the 
Federal  Register  on  January  20.  1995 
(60  FR  4114)  for  the  Hamilton  Standard 
Model  568F  propeller  with  electronic 
propeller  and  pitch  control  system.  This 
control  is  designed  to  operate  a 
mechanical  and  hydraulic  interface  for 
the  engine  and  propeller.  It  commands 
speed  governing,  synchrophasing  and 
provides  beta  scheduling.  Electronic 
propeller  and  pitch  controls  introduce 
potential  failures  that  can  result  in 
hazardous  conditions.  These  types  of 
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failures  are  not  addressed  by  the 
requirements  of  part  35.  These  failures 
can  lead  to  the  following  possible 
hazardous  conditions: 

(1)  Loss  of  control  of  the  propeller, 

(2)  Instability  of  a  critical  function, 

(3)  Unwanted  change  in  propeller 
pitch  causing  improper  thrust/ 
overspeed.  and 

(4)  Unwanted  action  of  a  critical 
control  function  resulting  in  propeller 
flat  pitch  or  reverse. 

Certification  issues  that  must  be 
addressed  are  possible  loss  of  aircraft- 
supplied  electrical  power,  aircraft 
supplied  data,  failure  modes, 
environmental  effects  including 
lightning  strike  sand  high  intensity 
radiated  fields  (HIRF)  and  software 
design. 

The  FAA  finds  that  under  the 
provisions  of  §21.16  of  the  FAR, 
additional  safety  standards  must  be 
applied  to  the  Hamilton  Standard 
electronic  propeller  control  for  Model 
568F  propellers  to  demonstrate  that  it  is 
capable  of  acceptable  operation. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR.  Hamilton  Standard  must  show 
that  the  Model  568F  propeller  meets  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  FAR's  are  §  21.21 
and  part  35.  effective  February  1.  1965. 
as  amended. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  35,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  568F  propeller.  Therefore, 
the  Administrator  prescribes  special 
conditions  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §11.49  of  the 
FAR's  after  public  notice  and 
opportunity  for  comment,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  Due 
consideration  has  been  given  to  the 
comments' received. 

One  commenter  states  concern  that 
the  term  "unacceptable  change"  is 
vague  and  could  lead  to  multiple 
interpretations  if  the  term  was  not 
defined  in  the  special  condition. 

The  FAA  agrees,  and  the  term 
"imacceptable  change"  has  been 
removed  from  the  text  and  replaced 


with  the  term  "hazardous",  which  is 
defined  in  the  special  condition. 

The  commenter  also  states  concern 
with  system  redundancy  and  states  that 
FAR  25.1309,  its  associated  Advisory 
Circular  and  a  Failure  Modes  Effects 
Analysis  should  be  included  in  the 
special  conditions. 

The  FAA  disagrees.  The  special 
condition  as  written  in  paragraph  (a)(2) 
addresses  the  commenter's  concerns  by 
requiring  that  the  propeller  be  designed 
and  constructed  so  that  no  single  failure 
or  malfunction,  or  probable  combination 
of  failures  of  electrical  or  electronic 
components  of  the  propeller  control 
system,  result  in  a  hazardous  condition. 
Also,  the  propeller  manufacturer 
includes  a  Failure  Modes  Effects 
Analysis  (FMEA)  report  as  part  of  the 
data  required  for  propeller  certification. 
This  same  report  is  submitted  to  the 
airframe  manufacturer  for  incorporation 
into  aircraft  certification  documentation 
to  show  compliance  with  FAR  25.1309. 
Therefore,  the  commenter's  concerns  are 
already  included  in  the  certification 
documentation  and  a  special  condition 
is  not  needed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  these  special  conditions 
wdth  the  changes  discussed  previously. 

Conclusion 

This  action  affects  only  the  Hamilton 
Standard  Model  568F  propeller  with  a 
new  system  of  electronic  propeller  and 
pitch  control.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
propeller. 

List  of  Subjects  in  14  CFR  Part  35 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702,  44704;  14  CFR  11.28,  21.16. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the  Federal 
Aviation  Administration  (FAA),  the 
following  special  conditions  are  issued 
as  part  of  the  type  certification  basis  for 
the  Hamilton  Standard  Model  568F 
propeller  and  pitch  control  system. 
Considering  that  electronic  propeller 
and  pitch  control  systems  introduce 
potential  failures  that  can  result  in 
hazardous  conditions,  the  following 
special  conditions  are  issued. 


(a)  Each  propeller  and  pitch  control 
system  which  relies  on  electrical  and 
electronic  means  for  normal  operation 
must: 

(1)  Be  designed  and  constructed  so 
that  any  failure  or  malfunction  of 
aircraft-supplied  power  or  data  will  not 
result  in  a  hazardous  change  in 
propeller  pitch  setting  or  prevent 
continued  safe  operation  of  the 
propeller. 

(2)  Be  designed  and  constructed  so 
that  no  single  failure  or  malfunction,  or 
probable  combination  of  failures  of 
electrical  or  electronic  components,  or 
mechanical  and  hydraulic  interface  of 
the  propeller  control  system,  result  in  a 
hazardous  condition. 

(3)  Be  tested  to  its  envirotunental 
limits  including  transients  (variations) 
caused  by  lightning  and  high  intensity 
radiated  fields  (HIRF)  and  demonstrate 
no  adverse  effects  on  the  control  system 
operation  and  performance  or  resultant 
damage.  These  tests  shall  include,  but 
not  be  limited  to.  the  following: 

(i)  Lightning  strikes,  such  as  multiple- 
stroke  and  multiple-burst; 

(ii)  Pin-injected  tests  to  appropriate 
wave  forms  and  levels; 

(iii)  HIRF  susceptibility  tests. 

(4)  Be  demonstrated  by  analysis/tests 
that  associated  software  is  designed  and 
implemented  to  prevent  errors  that 
would  result  in  a  hazardous  change  in 
propeller  pitch  or  a  hazardous 
condition. 

(5)  Be  designed  and  constructed  so 
that  a  failure  or  malfunction  of  electrical 
or  electronic  components  in  the 
propeller  control  system  could  not 
prevent  safe  operation  of  any  remaining 
propeller  that  is  installed  on  the  aircraft. 

(b)  For  purposes  of  these  special 
conditions,  a  hazardous  condition  is 
considered  to  exist  for  each  of  the 
following  conditions: 

(1)  Loss  of  control  of  the  propeller, 

(2)  InstabiUty  of  a  critical  function, 

(3)  Unwanted  change  in  propeller 
pitch  causing  improper  thrust/ 
overspeed,  and 

(4)  Unwanted  action  of  a  critical 
control  function  resulting  in  propeller 
flat  pitch  or  reverse. 

Issued  in  Burlington,  Massachusetts,  on 
December  19,  1995. 
James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  96-55  Filed  1-2-96:  8:45  am) 
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14  CP«  Par'  39 
Docxet  s     4>-sM-193-AD;  Amendment 

39^44":.     i;    ^   01-03] 

Airwor'^iness  D  fee:: «r--'s    Boeing 
Mode-  ' -1 '   1 00  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 

comments. 

Sommary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
100  and  -200  series  airplanes.  This 
action  requires  a  revision  of  the 
Airplane  Flight  Manual  (AFM)  and  of 
the  Airplane  Weight  and  Balance 
Supplement  to  restrict  the  rimning  load 
and  maximum  total  payload  to  a 
suitable  level.  This  amendment  is 
prompted  by  a  determination  that  these 
airplanes  are  incapable  of  carrying  the 
currently  certified  payload  limits  due  to 
the  missing  external  structural  doublers 
located  forward  of  the  surround 
structure  of  the  main  deck  side  cargo 
door,  and  deficiencies  in  the  main  deck 
floors.  The  actions  specified  in  this  AD 
are  intended  to  prevent  collapse  of  the 
aft  fuselage  due  to  inadequate  strength 
in  the  airplane  structure,  and 
subsequent  separation  of  the  aft  fuselage 
from  the  airplane. 
DATES:  Effective  January  30.  1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  t)efore 

Marr-Vi    4     1996. 

A2DP£5SES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
193-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

Information  concerning  this  AD  may 
be  examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOn  FURTHER  INFORMATION  CONTACT: 
Steven  Fox.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (206)  227-2777; 
fax  (206)227-1181. 

SUPf>t.EMENTARY  INFORMATION: 

History  of  Relevant  Supplemental  Type 
Certificates  (STC) 

hi  1988,  the  FAA  approved  two 
STC's.  The  first  STd,  SA2322SO, 
modified  a  Boeing  Model  747-100  series 
airplane  from  a  passenger  configuration 
to  a  special  freighter  configuration  by 


adding  a  main  deck  side  cargo  door.  In 
order  to  install  the  main  deck  side  cargo 
door,  this  modification  entailed  cutting 
a  324  square  foot  hole  in  the  side  of  the 
fuselage  from  body  stations  1 740  to 
1960;  however,  the  STC  did  not  provide 
for  reinforcement  of  the  fuselage  skin, 
forward  of  the  main  deck  side  cargo 
door.  The  second  STC,  SA2323SO, 
further  modified  this  airplane  by  adding 
a  cargo  floor  and  changing  the 
associated  systems.  These  modifications 
were  accomplished  by  the  Pemco 
Corporation.  The  FAA-approval  of  these 
two  STC's  by  the  Atlanta  Aircraft 
Certification  Office  was  based  on  an 
incorrect  finding  that  the  design  was 
identical  to  the  previously  FAA- 
approved  modification  of  the  Model  747 
special  brighter  airplanes. 
Subsequently,  these  STC's  were  sold  to 
GATX-Airlog  Company,  which 
converted  nine  more  Model  747-100 
series  airplanes  from  a  passenger 
configuration  to  a  special  freighter 
configuration  in  accordance  with  these 
two  STC's. 

In  1994.  the  GATX-Airlog  Company 
applied  for  approval  of  a  new  STC, 
SA4227NM-D,  to  modify  a  Model  747- 
200  series  airplane  from  a  passenger 
configuration  to  a  special  freighter 
configuration.  The  approval  of  this  STC 
was  based  on  the  data  that  were 
submitted  for  the  two  previous  STC's. 

Subsequently,  the  weight  and  balance 
limitations  for  all  three  of  these  STG's 
were  modified  by  STC  SA5199NM  (for 
Model  747—100  series  airplanes)  and 
STC  SA5759NM  (for  Model  747-200 
series  airplanes).  These  new  weight  and 
balance  limitations  increased  the  cargo 
payload  for  airplanes  modified  to  a 
special  fieighter  configuration  in 
accordance  with  the  three  earlier  STC's. 
The  GATX-Airlog  Company  received 
approval  of  these  latter  two  STC's  based 
on  the  assumption  that  the  data 
submitted  for  the  three  earUer  STC's 
were  structurally  satisfactory  and 
complied  with  the  applicable 
regulations. 

History  of  Relevant  AD's 

On  December  27,  1994,  the  FAA 
issued  AD  95-01-04.  amendment  39- 
9115  (60  FR  2005.  January  6.  1995). 
applicable  to  Model  747-100  series 
airplanes  modified  in  accordance  with 
STC  SA2322SO.  That  AD  requires  a 
one-time  detailed  visual  inspection  of 
the  lap  joint  of  stringer  4L  from  fuselage 
stations  1660  to  2040  to  detect 
discrepancies  (such  as  corrosion, 
cracking,  open  holes,  misdrilled  holes, 
and  any  fteeze  plugs  in  the  fuselage  skin 
and  internal  stringer  or  longerons).  That 
AD  also  requires  that  operators  submit 
a  report  of  their  findings  to  the  FAA. 


That  AD  was  prompted  by  reports  of 
"hidden"  open  fasteners  holes  in  the 
middle  row  of  the  lap  joint,  as  well  as 
misdrilled  holes,  elongated  holes,  and 
"figure  eight"  holes,  and  short  edge 
margins  in  the  fastener  holes  of  the 
fuselage  skin.  These  reports  were 
received  from  operators  of  Model  747- 
100  series  airplanes  that  had  been 
modified  in  accordance  with  STC 
SA2322SO.  The  actions  required  by  AD 
95-01-04  are  intended  to  prevent 
reduced  fatigue  life  of  the  fuselage  in 
the  area  in  which  holes  are  found. 

In  response  to  the  reporting 
requirement  of  that  AD,  the  FAA 
received  reports  of  216  misdrilled,  open, 
or  short-edged  margin  holes  that  were 
filled  with  random  fasteners  on  a  single 
airplane.  The  FAA  has  also  learned  from 
these  reports  that  the  skin  lap  splice  at 
stringer  4L  has  had  to  be  replaced  on  all 
of  the  inspected  airplanes  because  of  the 
severity  of  the  discrepancies  found 
during  the  inspections  required  by  that 
AD.  Further,  another  operator  reported 
finding  five  body  frames  that  did  not 
have  inner  chord  attachments  installed 
above  the  main  deck  side  cargo  door. 
The  FAA"  has  received  reports  of 
multiple  misdrilled  fasteners  where  the 
main  deck  floor  beams  attach  to  the 
existing  frame  of  the  airplane,  which 
cause  the  frames  to  be  extremely 
susceptible  to  early  fatigue  failure.  The 
FAA  finds  that  failure  of  a  single  frame 
would  not  significantly  affect  the 
airplane's  fail-safe  design;  however, 
misdrilled  fasteners  were  found  on  both 
sides  of  most  of  the  fuselage  frames. 
Because  the  frames  on  airplanes  that 
have  been  converted  in  accordance  with 
the  subject  STC's  have  reduced  strength 
due  to  numerous  misdrilled  holes,  the 
FAA  has  determined  that  failure  of  any 
single  frame  on  these  airplanes  will 
result  in  structurally  significant  higher 
loads  in  the  adjacent  frames. 

These  manufacturing  deficiencies 
have  further  reduced  the  structural 
capability  of  these  airplanes.  Because  of 
the  variability  of  the  manufacturing 
defects  and  the  missing  structural 
components,  it  is  impossible  for  the 
FAA  to  determine  the  extent  of  the 
reduction  in  the  structural  capability  of 
these  airplanes  without  re-examining 
each  airplane  that  was  reconfigured  in 
accordance  with  the  subject  STC's. 
Since  all  of  the  affected  airplanes  have 
not  yet  been  inspected  in  accordance 
with  the  requirements  of  AD  95-01-04, 
the  FAA  has  not  completed  a 
comprehensive  review  to  determine 
final  corrective  action. 

On  August  3,  1995,  the  FAA  issued 
AD  95-15-52,  amendment  39-9335  (60 
FR  40748,  August  10,  1995).  applicable 
to  Model  747—100  series  airplanes 
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modified  in  accordance  with  S  TC 
SA2322SO,  SA2323SO,  or  SA5199NM; 
and  Model  747-200  series  airplanes 
modified  in  accordance  with  STC 
SA4227NM-D  or  SA5759NM.  That  AD 
requires  a  revision  of  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  and  of  the 
Limitations  Section  of  the  Airplane 
Weight  and  Balance  Supplement  to 
restrict  cargo  ioading,from  fuselage 
stations  1265  to  1480  (approximately 
200  inches  of  the  center  section  of  the 
fuselage).  That  AD  provides  for  the 
removal  of  the  restrictions  following 
accomplishment  of  a  modification  of  the 
longitudinal  floor  beams  of  the  affected 
fuselage  stations  in  accordance  with  a 
method  approved  by  the  FAA.  That 
action  was  prompted  by  a  determination 
that  the  strength  in  the  floor  beams  was 
inadequate  between  fuselage  stations 
1265  to  1480.  The  actions  specified  in 
that  AD  are  intended  to  prevent  failure 
of  the  longitudinal  floor  beams  in  the 
center  section  of  the  fuselage,  which 
may  cause  the  keel  beam  to  fail  and 
result  in  rupture  of  the  fuselage.  (This 
AD  did  not  address  any  section  of  the 
fuselage  other  than  the  center  section  of 
the  fuselage.) 

Since  the  issuance  of  AD  95-15-52, 
an  operator  of  Model  747-100  and  -200 
series  airplanes  applied  for  approval  of 
an  alternative  method  of  compliance 
(AMOC)  to  AD  90-06-06,  amendment 
39-6490  (55  FR  8374,  March  7. 1990). 
AD  90-06-06.  which  is  applicable  to 
certain  Boeing  Model  747  airplanes, 
requires  structural  modifications  of 
older  airplanes,  including  a  requirement 
to  modify  the  lower  lap  joints  of  the 
fuselage  skin.  This  operator's  airplanes 
were  converted  from  a  passenger 
configuration  to  a  special  freighter 
configuration  in  accordance  with  STCs 
SA2322SO  and  SA2323SO  (for  Model 
747-100  series  airplanes)  and 
SA4227NM-D  (for  Model  747-200 
series  airplanes). 

The  FAA's  Findings 

An  FAA  review  of  the  data  submitted 
to  approve  this  AMOC,  and  an  FAA 
evaluation  of  the  health  of  the  affected 
airplanes  based  upon  the  in-service, 
history  of  the  fleet,  have  led  the  FAA  to 
make  the  following  findings:  Airplanes 
modified  in  accordance  with  all  of  the 
STC's  discussed  above  are  unsafe,  and 
the  FAA  approved  these  STC's  in  error. 
Specifically,  the  FAA  has  determined 
that  the  uhimate  strength  of  the  main 
deck  floor  and  the  ultimate  strength  of 
the  surround  structure  of  the  main  deck 
side  cargo  door  are  inadequate. 

The  floor  system  lacks  stabilization 
straps  that  attach  to  the  main  deck  floor 
beam  lower  chord.  These  stabilization 


straps  would  prevent  the  floor  beam 
lower  chord  from  buckling  under 
ultimate  design  load  conditions.  The 
floor  is  structurally  inadequate  without 
these  straps.  The  main  deck  floor  beams 
are  capable  of  sustaining  approximately 
three-fourths  of  the  ultimate  gust 
conditions,  and  have  only  a  small 
margin  for  limit  gust  conditions.  Since 
the  failure  mode  for  these  floor  beams 
is  column  buckling  instability,  there 
would  be  no  warning  prior  to  collapse 
of  the  main  deck  floor.  Consequently, 
inspections  would  be  ineffective  to 
detect  this  failure  mode  prior  to  collapse 
of  the  floor.  Therefore,  the  only 
immediate  option  to  prevent  collapse  of 
the  main  deck  floor  during  a  gust  load 
condition  would  be  to  reduce  the  weight 
of  the  cargo  on  the  main  deck  of  the 
airplane. 

Further,  the  FAA  finds  that  the  STC's 
did  not  provide  needed  reinforcement  of 
the  fuselage  skin,  forward  of  the  main 
deck  side  cargo  door.  Siich  lack  of 
reinforcement  results  in  an 
unacceptably  high  concentration  of 
shear  and  bending  stress  and  the 
inability  to  react  to  various  flight 
maneuver  loads. 

The  FAA  finds  that  the  non- 
reinforced  fuselage  skin  is  not 
structurally  capable  of  sustaining  flight 
maneuvers  with  a  1.5  ultimate  safety 
factor.  For  example,  the  1.5  ultimate 
safety  factor  applied  to  the  2.5g  dive 
maneuver  load  condition,  requires  that 
the  airplane  be  capable  of  sustaining, 
without  failure,  3.75g  ultimate  load. 
These  airplanes,  when  loaded  with  full 
cargo  (and  with  a  forward  center  of 
gravity),  can  sustain  only  55  percent  of 
this  3.75g  ultimate  flight  condition. 
Analysis  of  the  non-reinforced  structure 
for  three  other  critical  load  conditions 
(identified  in  part  25,  "Airworthiness 
Standards:  Transport  Category 
Airplanes."  of  the  Federal  Aviation 
Regulations  (14  CFR  25)  as  abrupt-up 
elevator,  dynamic  landing  and  dynamic 
lateral  gust]  yields  a  similarly  low 
Structural  capability. 

The  non-rein  forced  fuselage  skin  may 
resuh  in  an  instability  failure  that 
provides  no  indication  of  impending 
failure  until  the  skin  and  stringers 
buckle.  In  the  worst  case,  the  aft 
fuselage  may  collapse  and  separate  from 
the  airplane.  There  are  no  structural 
inspections  that  can  detect  or  prevent 
this  type  of  failure. 

In-Service  Historj' 

In  1991.  a  Model  747-100  series 
airplane  that  had  been  modified  in 
accordance  with  these  STC's  was 
involved  in  an  incident  in  which  the 
pilot  successfiilly  recovered  the  airplane 
from  a  3.0g  dive  maneuver.  This 


airplane  had  a  total  payload  ot  163.800 
pounds,  which  was  much  less  than  the 
maximum  allowable  payload  of  214,300 
pounds.  The  center  of  gravity  (18 
percent)  was  well  within  the  allowable 
flight  manual  range  of  12  percent 
(forward  limit)  to  21  percent  (aft  limit) 
for  takeoff.  The  FAA  estimates  that 
during  this  3.0g  maneuver,  the  airplane 
loads  were  only  10  percent  less  than 
those  that  would  have  caused  the 
fuselage  to  collapse.  The  FAA  has 
recently  determined  by  analysis  that,  if 
only  6.700  pounds  of  additional  cargo 
had  been  loaded  in  the  front  portion  of 
the  fuselage,  the  airplane's  center  of 
gravity  would  have  shifted  forward 
three  percent.  The  resulting  stress  levels 
would  exceed  the  airplane's  structural 
capability,  which  could  lead  to 
separation  of  the  aft  fuselage  from  the 
airplane.  In  light  of  the  weight  of  a 
Model  747  series  airplane  (738,000 
pounds),  6,700  pounds  is  insignificant 
and  is  just  3.1  percent  of  the  the 
maximum  allowable  payload  (214,300 
pounds). 

The  operators  of  the  10  affected 
airplanes  have  reported  four  in-flight 
events  that  have  resulted  in  substantial 
structural  damage  to  these  airplanes, 
which  are  among  the  oldest  Model  747 
series  airplanes  in  operation  (the 
youngest  of  which  is  over  24  years  old), 
in  addition  to  the  3.0g  maneuver, 
discussed  above,  the  FAA  has  received 
the  following  reports: 

1.  A  report  of  total  engine  separation 
due  to  intentional  departure  into  known 
severe  turbulence: 

2.  A  report  of  uncontained  engine 
failure  (more  than  180  degrees)  that 
resulted  in  deformation  of  the  pylon  and 
subsequent  damage  to  the  wing  and 
fuselage  due  to  projectile  penetrations 
(survivability  of  such  in-flight  damage  is 
dependent  upon  the  integrity  of  the 
fuselage  structure);  and 

3.  A  report  of  a  severe  landing  that 
resulted  in  a  40-foot  by  3-foot  hole  in 
the  aft  fuselage. 

The  FAA's  Consideration  of  All 
Relevant  Factors 

Based  upon  National  Aeronautics  and 
Space  Administration  (NASA) 
Contractor  Report  181909,  DOT/FAA- 
CT-89/36-IV,  "The  NASA  Digital  VGH 
Program,"  Volume  IV,  "B747  Data 
1978-1980,"  dated  December  1989,  the 
FAA  rinds  that,  typically,  a  Boeing 
Model  747  series  airplane  will 
encounter  turbulence  or  a  flight 
maneuver  above  2.0g  every  15.000  flight 
hours,  which  would  exceed  the 
structural  capability  of  the  affected 
airplanes  if  cargo  were  critically  loaded. 
Therefore,  the  FAA  has  determined  that 
another  major  incident  on  these  affected 
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ijrpidKea  .i  i.j.i<c.,',  tu  ucc^r  ^i:  liio  near 
future.  If  the  airplane  i.s  critically 
loaded,  analysis  indicates  that  the 
airplane  will  be  unable  to  sustain 
ultimate  load,  and  in  certain  cases  limit 
load. 

The  FAA  has  considered  the 
possibility  of  requiring  modifications  to 
reinforce  the  subject  structure,  but  finds 
that  they  are  not  feasible  at  this  time 
because  internal  loads  data  were  not 
generated  to  substantiate  the  original 
STC.  The  lack  of  internal  loads  data 
makes  the  determination  of  adequate 
reinforcemeut  impossible.  Therefore, 
until  such  data  are  generated,  structural 
modiflcations  are  not  a  viable  option  to 
restore  safety  to  these  airplanes. 

The  FAA  nas  considered  imposing 
altitude,  airspeed,  center  of  gravity,  and 
payload  limitations  on  these  airplanes. 
The  FAA  finds  that  a  reduction  in 
altitude  would  have  little  effect  on  any 
of  the  critical  flight  conditions  since 
three  critical  flight  conditions  (i.e.,  2.5g 
dive  maneuver,  abrupt-up  elevator,  and 
dynamic  lateral  gust)  can  occur  at  any 
altitude.  (The  remaining  critical  flight 
condition  is  a  landing  condition.) 

The  FAA  finds  that  a  reduction  in 
allowable  airspeed  would  have  the 
greatest  effect  on  the  structural  loads 
that  result  from  abrupt-up  elevator  and 
lateral  gust  conditions.  However,  to 
provide  full  structural  capabihty,  the 
airspeed  would  have  to  be  reduced 
below  the  airplane's  design  maneuver 
speed  (278  knots)  to  an  airspeed  close 
to  the  flaps-up,  stall  speed  and  stick 
shaker  activation  speed  (215  knots)  for 
these  airplanes.  Additionally,  the 
critical  shear  loads  resulting  from  the 
dynamic  landing  condition  are  at 
approach  speeds  that  cannot  be 
reduced.  Therefore,  reducing  airspeeds 
would  not  be  a  safe  option. 

Since  the  horizontal  stabilizer 
balances  loads  during  flight  maneuvers, 
a  limitation  of  the  airplane's  center  of 
gravity  would  have  a  significant  effect 
in  reducing  the  shear  and  bending  loads 
on  the  fuselage  that  result  from  the 
required  3.75g  dive  maneuvers  (which 
is  2.5g  multiplied  by  the  required  1.5 
safety  factor).  For  example,  a  20  percent 
forward  center  of  gravity  limitation 
would  yield  full  structural  capability  for 
these  airplanes  during  a  2.5g  dive 
maneuver  with  a  1.5  ultimate  safety 
factor.  This  limitation  would  not  require 
any  new  payload  restrictions  for  the 
dive  maneuver  requirements,  but  does 
not  solve  the  negative  margins  of  safety 
for  the  other  cases. 

The  FAA  finds  that  a  reduction  in 
payload  is  the  only  operational 
limitation  that  would  have  an  effect  on 
structural  loads  that  result  from 
dynamic  landing,  abrupt-up  elevator. 


and  gust  conditions.  Removal  of 
payload  aft  of  the  main  deck  side  cargo 
door  (fuselage  station  1720)  would 
provide  a  suffcient  reduction  in  the 
critical  shear  and  bending  loads  on  the 
fuselage  during  these  conditions. 

Substantiation  of  the  FAA's  Findings 

The  FAA  has  reviewed  data  from  the 
following  sources  to  verify  its  findings 
of  large  negative  margins  of  safety. 

1 .  The  FAA  has  reviewed  Hayes 
International  Corporation  Engineering 
ReportJ813,  "Structural  Substantiation 
for  Main  Deck  Side  Cargo  Door 
Modification  Installation  and  'E'  Class 
Cargo  Compartment  for  the  Boeing  747- 
100  Aircraft,"  dated  March  22,  1988. 
This  report  documents  over  100 
findings  of  negative  margins  of  safety  on 
numerous  pages.  One  such  example  can 
be  found  on  page  7.2.127  of  this  report, 
which  documents  many  negative 
margins  of  safety,  one  as  large  as  -0.44 
at  fuselage  station  1680  of  the  floor 
beam.  The  report  recommends  the 
installation  of  a  reinforcement  strap  to 
ensure  the  structural  integrity  of  the 
fuselage  in  this  area  of  the  airplane. 
However,  the  report  does  not  contain 
any  engineering  analysis  to  determine 
whether  the  installation  of  a 
reinforcement  strap  would  resolve  the 
negative  margins  of  safety.  The  FAA 
inspected  one  airplane  and  determined 
that  some  of  the  reinforcement  straps 
were  not  installed  on  the  fuselage 
foward  of  the  main  deck  floor.  The  FAA 
used  the  Hayes  International  Report 
8813  internal  loads  data  for  the  main 
deck  floor  and  conducted  an  analysis 
that  verified  the  negative  margins  of 
safety  documented  in  the  report.  The 
report  contains  no  analysis  or  internal 
loads  data  for  the  missing  structural 
doublers  forward  of  the  main  deck  side 
cargo  door  cutout. 

2.  The  FAA  has  reviewed  data 
submitted  by  Elsinore  Aerospace 
Services,  on  behalf  of  the  GATX-Airlog 
Company,  to  the  FAA  for  approval  of  a 
modification  that  converts  Model  747 
combi  airplanes  to  a  special  freighter 
configuration.  The  design  and  data 
submitted  for  the  forward  fuselage  were 
identical  to  the  design  and  data 
submitted  for  the  subject  STC's.  The 
Elsinore  data  confirmed  the  FAA's 
findings  of  negative  margins  of  safety  in 
the  existing  main  deck  floor.  Elsinore 
Aerospace  Services,  together  with  the 
FAA,  identified  design  deficiencies  of 
the  main  deck  floor  and  developed 
corrective  measures  for  combi  airplanes 
to  meet  the  minimum  level  of  safety 
required  by  part  25  of  the  Federal 
Aviation  Regulation  (14  CFR  25). 
However,  similar  corrective  measures 
have  not  yet  been  developed  for  the 


Modol  747-100  and  -200  series 
airplanes. 

3.  The  FAA  has  reviewed  Boeing 
Commercial  Airplane  Group  data  that 
were  used  to  convert  Model  747  series 
airplanes  from  a  passenger  configuration 
to  a  special  freighter  configuration  in 
accordance  with  a  design  developed  by 
Boeing.  The  FAA  Designated 
Engineering  Representatives  (DER)  at 
the  Boeing  Commercial  Airplane  Group 
verified  that  large  negative  margins  of 
safety  would  exist  on  airplanes 
modified  in  accordance  with  its  design 
if  the  external  skin  doublers  at  the  cargo 
door  were  not  installed.  The  FAA 
reviewed  and  concurred  with  this 
analysis,  and  concluded  that  because  of 
the  similarity  of  the  Boeing  design 
(having  the  doublers  removed)  with  the 
GATX  design,  the  GATX  design  would 
have  similar  negative  margins  of  safety 
of  approximately  -0.45  for  the  non- 
reinforced  fuselage  forward  of  the  main 
deck  side  cargo  door. 

4.  The  FAA  has  conferred  with  the 
FAA  DERs  at  the  GATX-Afrlog 
Company  working  on  location  at  the 
Israel  Aircraft  Industries  (lAI).  These 
DER's  are  currently  analyzing  the  design 
of  the  GATX-Airlog  Company 
modification  of  the  forward  main  deck 
side  cargo  door.  Although  the  LAI  report 
has  not  yet  been  submitted  in  final  form 
to  GATX,  preliminary  data  reviewed  by 
the  DER's,  on  behalf  of  die  FAA, 
indicate  that  large  negative  margins  of 
safety  exist  forward  of  the  main  deck 
side  cargo  door,  similar  to  those 
obtained  in  the  Boeing  and  FAA 
analysis. 

5.  On  December  20,  1995,  the  FAA 
held  a  meeting/telecon  with  operators 
and  interested  parties  to  gather  more 
data.  However,  no  data  were  presented 
to  refute  the  FAA's  findings  of  multiple 
unsafe  conditions  that  were 
substantiated  by  all  of  the  sources  of 
data,  discussed  above.  At  this  meeting, 
a  consultant  for  the  GATX-Airlog 
Company  presented  data  (derived  from 
the  3.0g  dive  maneuver  incident)  to 
demonstrate  that  the  affected  airplanes 
are  capable  of  withstanding  structural 
loads  in  the  cargo  door  surround 
structure  in  excess  of  the  payload 
restriction  required  by  this  AD.  The 
FAA  finds  that  this  data  for  applied 
vertical  loads  (by  far  the  largest 
component  in  determining  margins  of 
safety)  are  essentially  the  same  as  those 
determined  by  the  FAA  analysis,  and 
confirms  the  FAA's  findings  of  unsafe 
conditions. 

This  consultant's  data  did  raise  one 
issue  that  had  not  been  considered  by 
the  FAA  prior  to  the  December  20,  1995, 
meeting.  The  consultant  suggested  that 
the  data  showed  the  possibility  of 


additional  small  lateral  compression 
stresses  resulting  from  minor  lateral 
loads  having  occurred  during  the  3.0g 
dive  maneuver,  thereby  indicating  that 
the  cargo  door  surround  structure  might 
be  slightly  stronger  than  that  previously 
determined  by  the  FAA.  The  data  to 
support  this  conclusion  had  not  been 
fully  evaluated  by  either  the  consultant 
or  the  FAA  and  estimates  of  increments 
of  strength  cannot  be  definitively 
verified.  The  estimates  for  the  loads  in 
the  analysis  were  extrapolated  from  the 
airplane's  flight  data  recorder  and  the 
actual  fuselage  loads  of  the  airplane 
during  the  3.0g  dive  maneuver  and  the 
resulting  stresses  on  the  cargo  door 
surround  structure  have  not  been 
demonstrated  by  instrumentation  and 
tests.  Without  such  tests,  any 
conclusion  regarding  the  strength  of  the 
structure  would  be  speculative.  The 
FAA's  determinations  of  the  unsafe 
conditions  and  proposed  operational 
limitations  are  based  on  reliable 
analysis  techniques  and  extensive 
instrumented  testing  of  the  Model  747 
series  airplane  by  the  Boeing 
Commercial  Airplane  Group. 

At  the  meeting,  GATX-Airlog 
Company  requested  that  the  FAA  delay 
issuance  of  this  rulemaking  action  until 
all  data  have  been  finalized  and  a 
corrective  modification  has  been 
designed,  developed,  and  approved.  The 
FAA  has  determined  that  delaying  this 
AD  action  would  be  inappropriate  since 
multiple  unsafe  conditions  exist  and  the 
large  negative  margins  of  safety  present 
an  unacceptable  risk.  Therefore,  the 
FAA  has  concluded  that  the  level  of  risk 
associated  with  these  unsafe  conditions, 
including  the  potential  for  total  loss  of 
the  aircraft,  is  so  great  that  a  delay 
cannot  be  justified.  Furthermore,  a  delay 
in  issuance  of  this  AD  action  would  be 
contrary  to  the  interest  of  public  safety, 
since  the  nature  of  the  unsafe  conditions 
is  such  that  failure  cannot  be  predicted. 
Failure  under  the  currently  authorized 
operating  conditions  is  predicated  upon 
the  occurrence  of  uncontrollable  factors 
such  as  wind  gusts,  maneuver  loads, 
and  hard  landings. 

Kequirements  of  This  AD 

Consequently,  the  FAA  has 
determined  that  a  combination  of 
operational  payload  limitations  must  be 
imposed  to  reduce  the  shear  and 
bending  loads  forward  of  the  main  deck 
side  cargo  door.  A  20  percent  forward 
center  of  gravity  limitation,  together 
with  the  removal  of  all  payload  aft  of 
fuselage  station  1720  wrill  reduce  both 
the  shear  and  bending  loads  on  the 
fuselage  during  all  critical  flight 
conditions.  These  limitations  still  allow 
operation  of  the  airplane  with  a  center 


of  gravity  between  20  percent  and  33 
percent  (with  full  flight  range 
capability). 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  having  these 
STC's  as  part  of  their  type  design,  this 
AD  is  being  issued  to  prevent  structural 
collapse  and  subsequent  separation  of 
the  aft  fuselage  from  the  airplane.  This 
AD  requires  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  AFM  and  the  Limitations 
Section  oi  the  Airplane  Weight  and 
Balance  Supplement  to  restrict  the 
running  load  (which  is  the  maximum 
allowable  linear  load  per  inch), 
maximum  total  payload,  and  center  of 
gravity  limits. 

This  AD  also  provides  for  the  removal 
of  these  restrictions  following 
accomplishment  of  a  modification  of  the 
airplane  structure  that  corrects  all 
structural  deficiencies  that  restores  the 
airplane  to  meet  or  exceed  the 
requirements  of  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  25)  in 
accordance  with  a  method  that  is 
approved  by  the  Manager  of  the  Seattle 
Aircraft  Certification  Office. 

This  ADs  restrictions  are  in  addition 
to,  not  in  lieu  of,  the  restriction  imposed 
by  AD  95-15-52.  Therefore,  the  revision 
to  the  Limitations  Section  of  the  AFM 
and  the  Airplane  Weight  and  Balance 
Supplement  required  by  this  AD,  does 
not  supersede  the  revision  required  by 
AD  95-15-52.  Further,  modifications 
approved  as  terminating  action  for  the 
restriction  required  by  AD  95-15-52. 
amendment  39-9335,  are  not  considered 
to  be  approved  as  terminating  action  for 
the  restrictions  required  by  this  AD. 

The  load  level  established  by  this  AD 
is  based  upon  an  FAA  evaluation  of  the 
maximum  payload  that  these  airplanes 
are  capable  of  carrying  without  external 
structural  doublers  installed  and 
without  correction  of  inadequacies  in 
the  main  deck  floor.  The  FAA  has 
determined  that  the  restrictions 
imposed  by  this  AD  will  provide  a 
sufficient  level  of  safety  for  airplanes  on 
which  the  external  doublers  are  missing 
and  structural  inadequacies  of  the  main 
deck  floor  and  manufacturing 
deficiencies  exist. 

Impact  of  the  Limitations  Imposed  by 
the  AD 

The  FAA  is  aware  that  the  operational 
limitations  imposed  by  this  AD  may 
severely  impact  the  economic  viability 
of  the  operators  of  these  modified 
airplanes.  In  effect,  the  AD  would  limit 
total  payload  to  120,000  pounds  from  a 
maximum  of  220,000  pounds.  This  may 
result  in  the  operators'  inability  to 
operate  economically  because  operators 


may  be  unable  to  obtain  contracts  that 
guarantee  payload  capabilities  of 
200,000  pounds.  The  average  payload 
per  flight  is  approximately  150,000 
pounds,  and  operators  may  be  unable  to 
complete  heavy-loaded  segments  of 
multiple-stop  flights.  These  limits  occur 
because  the  AD  specifies  that  nothing  is 
to  be  carried  between  body  stations 
1720  and  2360  for  both  die  main  deck 
and  lower  deck  cargo  areas  and 
operation  is  prohibited  forward  of  20 
percent  center  of  gravity.  Nonetheless, 
the  FAA  must  impose  these  restrictions 
to  ensure  continued  operational  safety 
of  these  airplanes. 

The  FAA  further  acknowledges  that 
these  restrictions  may  be  conservative. 
However,  an  alternative  solution  to  this 
complex  matter — one  which  will  ensure 
the  safety  of  these  airplanes  and  the 
flightcrews — has  not  yet  been 
developed.  Operators  should  note  that 
other  operational  limitations  data  may 
be  submitted  to  the  FAA  for  approval 
under  the  alternative  methods  of 
compliance  provision  of  paragraph  (c)  of 
die  AD. 

Iir^  meeting  on  December  27,  1995, 
the  operators  asked  that  the  effective 
date  of  the  AD  be  delayed  until 
corrective  measures  can  be  developed. 
The  operators  also  indicated  that  they 
would  be  removing  the  10  affected 
airplanes  from  service  no  later  than 
January  31,  1996.  The  effective  date  of 
this  AD  is  January  30,  1996.  with  a 
compliance  time  of  48  hours  for 
implementing  the  AD.  As  a  result  of  the 
operators'  commitment,  the  aircraft  will 
be  out  of  service  pending  repairs  before 
the  expiration  of  the  compliance  time. 

The  FAA  intends  to  investigate  other 
types  of  loading  conditions  to  determine 
whether  additional  operational 
limitations  must  be  imposed  to  address 
the  structural  inadequacies  of  the  main 
deck  floor  and  other  areas  that  have  not 
yet  been  identified.  If,  after  review  of 
such  data,  the  FAA  determines  that  the 
data  indicate  that  further  restrictions  are 
necessary,  the  FAA  may  consider 
further  rulemaking  to  implement 
appropriate  corrective  action. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of . 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
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are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-193-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govRmment.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034!  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  !cK,ation  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101.  40113. 
44701 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-03    Boeing:  Amendment  39-9479. 
Docket  95-NM-193-AD 

Applicability:  Model  747-100  series 
airplanes  modified  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA2322SO,  SA2323SO.  or  SA5199NM;  and 
Model  747-200  series  airplanes  modified  in 
accordance  with  STC  SA4227NM-D  or 
SA5759NM,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
alteriid,  or  repaired  so  that  the  pwrformance  " 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  collapse  and 
subsequent  separation  of  the  aft  fuselage  from 
the  airplane,  accomplish  the  following: 

(a)  Within  48  clock  hours  (not  flight  hours) 
after  this  AD  becomes  effective,  revise  the 
Limitations  Section  of  the  FAA -approved 
Airplane  Flight  Manual  (AFM)  and  the 
Limitations  Section  of  the  Airplane  Weight 
and  Balance  Supplement  to  include  the 
following  information.  This  mav  be 
accomplished  by  inserting  a  copy  of  this  AD 


in  the  AF.VI  and  the  Airplane  Weight  and 
Balance  Supplement 

"PAYLOAD  UMITATIONS: 

Do  not  exceed  0.00  pounds/inch  running 
load  between  body  stations  1720  and  2360. 
The  maximum  total  payload  between  body 
stations  1 720  and  2360  shall  not  exceed  o!oO 
pounds  for  both  main  deck  and  lower  deck 
cargo. 

The  currently  certified  center  of  gravity 
limitations  defined  in  STC's  SA2322SO. 
SA2323SO.  and  SA5199NM  (for  Model  747- 
100  series  airplanes)  and  STC's  SA4227NM- 
D  and  SA5759NM  (for  Model  747-200  series 
airplanes)  shall  be  limited  to  prohibit 
operation  forward  of  20  percent  center  of 
gravity." 

(b)  Accomplishment  of  a  modification  of 
the  airplane  structure  in  accordance  with  a 
method  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate,  constitutes 
terminating  action  for  the  limitation 
requirements  of  parag.'-aph  (a)  of  this  AD.  The 
AFM  limitation  and  the  Weight  and  Balance 
Supplement  limitation  may  be  removed 
following  accomplishment  of  such  a 
modification. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
January  30.  1996. 

Issued  in  Renton,  Washington,  on 
December  27.  1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-62  Filed  1-2-96;  8:4.5  am] 
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14  CFR  Part  7t 

[Airspace  Docket  No.  9&-AWP-31] 

Amendment  of  Class  E  Airspace; 
Flagstaff,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Flagstaff.  AZ.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 


(RVVY)  21  has  made  tint,  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Flagstaff  PuUiam 
Airport,  Flagstaff,  AZ. 
EFFECTIVE  DATE:  0901  UTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History  | 

On  November  1.  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Flagstaff.  AZ  (60  FR 
55503).  This  action  would  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  21  at 
Flagstaff  Pulliam  Airport,  Flagstaff.  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Flagstaff,  AZ.  The  development 
of  a  GPS  SIAP  to  RWY  21  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  21  SIAP  at  Flagstaff  Pulliam 
Airport,  Flagstaff,  AZ. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 


only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PAPT  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comn.   n  389;  14  CFR  11.69. 

§71.1     [Amenaeai 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  NV  E5  Flagstaff,  AZ  [Revisedl 

Flagstaff  Pulliam  Airport,  AZ 

(Lat.  35°08'18"  N.  long.  lll''40'17"  W) 
Flagstaff  VOR/DME 

(Lat.  35"'08'50"  N,  long.  111°40'27"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  3.6-mile 
radius  of  Flagstaff  Pulliam  Airport,  and 
within  a  10-mile  radius  of  the  Flagstaff  VOR 
beginning  at  a  line  1.8  miles  northeast  of  and 
parallel  to  the  Flagstaff  VOR  043°  radial 
extending  clockwise  to  a  line  1.8  miles  west 
of  and  parallel  to  the  Flagstaff  VOR  198° 
radial.  That  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  8.3  miles 
each  side  of  the  Flagstaff  VOR  127°  and  307° 
radials,  extending  from  7  miles  northeast  to 
16.5  miles  southeast  of  the  Flagstaff  VOR  and 
that  airspace  bounded  by  a  line  beginning  at 
lat.  35°13'32"  N,  long.  111°04'31"  W;  to  lat. 
35°17'17"  N,  long.  111°02'35"  W;  to  lat. 
35°22'00"  N,  long.  111°16'43"  N;  to  lat. 
35°24'00"  N,  long.  111°26'16"  W;  to  lat. 
35°18'00"  N,  long.  111°35'33"  W;  thence 
clockwise  via  a  10-mile  radius  of  the  Flagstff 
VOR  to  lat.  35°16'34"  N,  long.  111°32'42"  W; 
to  lat.  35°19'58"N.  long.  111°24'10"W. 
thence  to  the  point  of  beginning  and  that 
airspace  bounded  by  a  line  beginning  at  lat. 
35°03'0O"  N,  long.  111°21'00"  W;  to  lat. 
35°02'0O"  N,  long.  111°15'00"  W;  to  lat. 
35°01'00"  N,  long.  111°22'00"  W.  thence  to 
the  point  of  beginning. 


Issued  in  Los  Angeles.  California,  un 
December  11,  1995. 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  96-57  Filed  1-2-96;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-32] 

Amendment  of  Class  E  Airspace; 
Lovelock,  NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Lovelock,  NV.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  1  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Lovelock  Derby  Field.  Lovelock,  NV. 
EFFECTIVE  DATE:  0901  UTC,  February  29. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist.  System 
Management  Branch,  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  30,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Lovelock.  NV  (60  FR 
55224).  This  action  would  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  1  at 
Lovelock  Derby  Field.  Lovelock.  NV. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17.  1995. 
and  effective  September  16. 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
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part  71)  amends  the  Class  E  airspace 
area  at  Lovelock.  NV.  The  development 
of  a  GPS  SIAP  to  RWY  t  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  1  SIAP  at  Lovelock  Derbv  Field. 
NV. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  op)erationally 
current.  Therefore,  this  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing.^  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(gJ.  40103.  40113, 
40120:  E.O  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

§71.1    [AiTwndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         •         • 

AWP  NV  E5  Lovelock.  NV  [Revised] 

Lovelock  Derby  Field,  NV 

(Ut.  40''03'59"N.  long.  118'33'55"  W) 
Lovelock  VORTAC 
(Lat.  40»07-3O"  N.  long.  118''34'40"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  Lovelock  Derby  Field  and  witLin 
3.5  miles  each  side  o.  349°  radial  of  the 
Lovelock  VORTAC.  extending  from  the  4.3- 


mile  radius  to  the  10.4  miles  north  of  the 
Lovelock  VORTAC  That  airspace  extending 
upward  from  1.200  feet  above  the  surface 
begmning  at  lat.  40"37'30"  N,  long. 
n8°36'34"  W;  to  lat.  40°12'00  "  N,  long. 
n8°55'04  "  W;  to  lat.  40°03'00"  N.  long 
118''52'04"  N:  to  lat.  40*22'19"  N.  long. 
118''14'0O"  W;  to  lat.  40''32'00"  N.  long. 
IIS-UOO"  W:  to  lat.  40''23'0O"  N.  long. 
118°29'0O"  W;  to  lat.  4O"'27'0O"  N.  long. 
n8''34'04  "  W.  to  the  point  of  beginning  and 
that  airspace  beginning  at  lat.  40'05'00"  N, 
long.  118°28'29"  W;  to  lat.  40°06'0O"  N.  long. 
118''23'04"  W;  to  lat.  40°03'00"  N,  long. 
n8''22'04"  W;  to  lat.  40*00''00"  N.  long. 
118''31'44"  W.  thence  via  a  4.3-mile  radius  of 
Lovelock  Derby  Field  to  the  point  of 
beginning  and  that  airspace  bounded  by  a 
line  beginning  at  lat.  40°23'00"  N.  long. 
118°29'0O"  W:  to  lat.  4O°32'0O"  N,  long. 
118''14'0O"  W;  to  lat.  40'22'00"  N.  long. 
118''14'0O"  W;  to  lat.  40''18'00"  N.  long. 
118''23'00"  W.  thence  to  the  point  of 
begiiuiing. 
•         *         •  •         • 

Issued  in  Los  Angeles,  California,  on 
December  11.  1995. 
Richard  R.  Lien. 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  96-58  Filed  1-2-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86  and  88 
[AMS-fRL-6347-3] 
RIN  2060-AF87 

Requirements  for  Determining 
Assigned  Deterioration  Factors  for 
Alternative  Fuel  Vehicles, 
Amendments  to  Labelling 
Requirements  for  Inherently  Low- 
Emission  Vehicles,  and  Related 
Provisions 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule  (DFRM). 

SUMMARY:  This  rulemaking  promulgates 
actions  to  clarify  and  streamline  existing 
regulations  for  certifiers  and  purchasers 
of  clean-fuel  and/ or  alternative  fuel 
vehicles.  This  rule  reduces  the 
regulatory  burden  for  industry,  and  it  is 
highly  accommodating  to  their 
concerns.  To  temporarily  reduce  the 
certification  burden  of  the  emerging 
industry  of  aftermarket  conversions  of 
alternative  fuel  vehicles.  EPA  will  take 
action  in  this  rule  that  will  provide 
flexibility  in  the  regulations  for  the 
determination  of  assigned  deterioration 
factors  for  alternative  fuel  vehicles. 

To  encourage  the  production  of 
Inherently  Low-Emission  Vehicles 


(ILEVs).  this  rule  also  promulgates  an 
amendment  to  allow  additional  options 
for  external  ILEV  label  dimensions.  Also 
in  this  rule.  EPA  will  amend  two 
California  Pilot  Program  (CPP) 
requirements:  the  method  for 
determining  a  manufacturer's  clean-fuel 
vehicle  (CFV)  sales  quota  and  the 
method  for  administering  CPP  credits. 
This  amendment  to  the  method  of 
administering  credits  will  reduce  a 
manufacturer's  reporting  requirements 
by  a  factor  of  four.  Finally,  this  rule 
includes  several  additional  technical 
amendments  to  the  regulations  issued 
imder  Clean  Fuel  Fleet  Program  and 
California  Pilot  Program  final  rules. 
DATES:  This  rule  is  effective  March  4, 
1996  unless  notice  is  received  by 
February  2. 1996  that  adverse  or  critical 
comments  will  be  submitted  on  a 
specific  element  of  this  rule.  EPA  will 
publish  a  timely  document  in  the 
Federal  Register  withdrawing  that 
portion  of  the  rule  for  which  adverse 
comments  were  received. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  rule  (in  duplicate  if  possible)  to 
Public  Docket  Nos.  A-92-30  and  A-92- 
14  for  alternative  fuel  vehicle 
provisions.  Public  Docket  No.  A-92-30 
for  ILEV  and  Clean  Fuel  Fleet  Program 
provisions,  and  Public  Docket  No.  A- 
92-69  for  California  Pilot  Program 
provisions,  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  Nos.  A-92-30.  A-92- 
14.  or  A-92-69,  First  Floor.  Waterside 
Mall.  Room  M-1500.  401  M  Street  SW.. 
Washington.  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  Mr. 
Bryan  Manning  (SRPB-12).  U.S.  EPA, 
Regulation  Development  and  Support 
Division,  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105. 

Materials  relevant  to  this  rule  have 
been  placed  in  Docket  Nos.  A-92-30 
and  A-92-14  or  A-92-69  by  EPA.  The 
docket  is  located  at  the  above  address 
and  may  be  inspected  from  8  a.m.  to 
5:30  p.m.  on  weekdays.  EPA  may  charge 
a  reasonable  fee  for  copying  docket 
materials. 

A  copy  of  this  action  is  available 
through  the  Technology  Transfer 
Network  Bulletin  Board  System 
(TTNBBS)  under  OMS.  Rulemaking  and 
Reporting.  Alternative  Fuels.  Clean  Fuel 
Fleets.  TTNBBS  is  available  24  hours  a 
day.  7  days  a  week  except  Monday 
morning  from  8-12  EST,  when  the 
system  is  down  for  maintenance  and 
backup.  For  help  in  accessing  the 
system,  call  the  systems  operator  at 
919-541-5384  in  Research  Triangle 
Park,  North  CaroUna.  during  normal 
business  hours  EST. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Manning  (SRPB-12),  U.S.  EPA, 
Regulation  Development  and  Support 
Division,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105.  Telephone:  (313)  741- 
7832;  FAX:  313-741-7816. 
SUPPLEMENTARY  INFORMATION:  Because 
EPA  considers  this  action  to  be 
noncontroversial,  we  are  finalizing  it 
without  prior  proposal.  The  action  will 
become  effective  March  4. 1996  unless 
adverse  comments  are  received  by 
February  2,  1996.  If  EPA  receives 
adverse  comments,  only  the  affected 
portions  of  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  (please  see  proposed  rule 
entitled.  "Sales  Volume  Limit 
Provisions  for  Small-Volume 
Manufacturers  Certification  of  Clean- 
Fuel  and  Conventional  Vehicle 
Conversions  and  Related  Provisions," 
published  simultaneously  in  the 
"Proposed  Rules"  section  of  this 
Federal  Register). 

I.  Description  of  Action 

The  alternative  fuel  vehicle  industry 
is  likely  to  expand  considerably  over  the 
next  several  years  in  response  to  Clean 
Air  Act  (CAA),  the  Energy  Policy  Act. 
and  other  alternative  fuel  fleet  and 
vehicle  programs  at  the  state  and  local 
levels.  Nevertheless.  EPA  believes 
alternative  fuel  vehicles  will  still  have 
limited  sales  in  comparison  to 
conventional  vehicles.  Thus,  due  to  this 
potential  inequity  in  sales,  EPA  believes 
it  may  be  difficult  for  aftermarket 
converters  of  alternative  fuel  vehicles  to 
recover  their  certification  cost  over  the 
next  several  years.  Since  EPA 
encourages  the  production  of  certified 
alternative  fuel  vehicles  for  air  quality 
purposes,  EPA  believes  it  will  be  wise 
to  temporarily  reduce  the  certification 
burden  for  aftermarket  converters  of 
alternate  fuel  vehicles  as  described 
below. 

A.  Flexibility  in  Certification  Procedure 
for  Determining  Deterioration  Factors 

As  is  shown  in  40  CFR  86.094-14,  the 
Small- Volume  Manufacturers  (SVM) 
Certification  Program  exempts  entities 
seeking  a  Certificate  of  Conformity  with 
total  annual  vehicle/engine  sales  less 
than  10,000  from  EPA's  full  certification 
program.  Specifically,  the  SVM 
provisions  relieve  such  entities  from 
some  elements  otherwise  required  to 
demonstrate  the  durability  of  emissions 
over  the  life  of  the  vehicle.  Instead  of 
accumulating  mileage  on  actual 
prototype  vehicles,  the  SVM  program  in 
some  cases  permits  the  use  of  EPA- 
assigned  values  for  emission 


deterioration.  This  can  be  of  significant 
economic  benefit  to  entities 
manufacturing  or  converting  relatively 
few  vehicles.  The  standard  protocol 
EPA  uses  to  assign  deterioration  factors 
is  described  in  EPA  Advisory  Circular 
No.  51-C. 

Currently,  small  volume 
manufacturers  with  aggregated  Sales  of 
less  than  301  vehicles  per  year  or 
without  durability  data  may  use 
assigned  deterioration  factors  of  the 
70th  percentile  deterioration  factors 
from  industry-wide  data  based  on 
previously  completed  durability  data 
vehicles.  In  addition,  manufacturers 
with  aggregated  sales  from  301  to  9,999 
may  calculate  and  use  assigned 
deterioration  factors,  but  these  assigned 
deterioration  factors  must  be  no  less 
than  either  the  70th  percentile  or  the 
average  of  all  the  manufacturer's 
deterioration  factor  data  (whichever  is 
less).  (See  40  CFR  86.094-14(c){7)(i)(C)). 
However,  since  alternative  fuel  vehicles 
are  an  emerging  industry,  manufacturers 
ef  these  vehicles  and  EPA  currently 
have  an  extremely  limited  database  from 
which  to  calculate  assigned 
deterioration  factors.  According  to 
current  EPA  regulations,  many  small- 
volume  manufacturers  of  alternative 
fuel  vehicles  would  be  required  to 
determine  deterioration  factors  by 
conducting  full  useful-life  tests  since 
there  is  an  insufficient  database  of 
previously-certified  vehicles  on  which 
to  base  deterioration  factors. 

To  enable  certifiers  of  alternative  fuel 
vehicles  to  avoid  the  burden  of  full 
certification  testing  for  the  economic 
reasons  discussed  above  and  to  support 
the  development  of  alternative  fuel 
vehicle  technology,  EPA  believes  it  is 
wise  to  provide  flexibility  in  the 
regulations  for  the  determination  of 
assigned  deterioration  factors  for 
alternative  fuel  vehicles.  Thus,  EPA  will 
permit  manufacturers  to  use  assigned 
deterioration  factors  that  the 
Administrator  determines  by  alternative 
methods  if  no  deterioration  factor  data 
(either  the  manufacturer's  or  industry- 
wide deterioration  factor  data)  are 
available,  as  detailed  in  section  86.094- 
14(a)(2)  of  the  regulations  associated 
with  today's  rule.  Following 
promulgation  of  this  provision,  EPA 
expects  to  issue  guidance  describing  the 
specific  alternative  methods  used  in 
determining  assigned  deterioration 
factors  for  gaseous- fueled  vehicles 
through  model  year  2000.' 


B.  Amendments  to  the  Required 
Dimensions  of  Inherently  Low-Emission 
Vehicle  (ILEV)  Exterior  Labels 

In  the  regulations  for  the  Clean  Fuel 
Fleet  (CFF)  Credit  Program  final  rule, 
EPA  specified  size  and  shape 
requirements  for  ILEV  exterior 
identification  labels.  The  manufacturer 
or  dealer  of  an  ILEV  is  required  to  attach 
one  label  on  the  rear  of  the  vehicle  and 
one  on  each  of  two  sides  of  the  vehicle 
if  requested  by  a  qualifying  fleet 
purchaser.  In  February  1995,  Ford 
commented  ^  that  the  required 
dimensions  for  the  rear  ILEV  labels  are 
inappropriate  for  certain  vehicle  models 
since  their  vehicle  body  design  makes 
the  placement  of  such  labels  on  these 
vehicles  difficult  or  impossible.  Ford 
also  stated  that  safety  requirements  for 
lighting  and  bumpers  affect  the  vehicle 
body  design;  in  addition,  for  natural  gas 
vehicles,  a  separate  label  is  required  on 
the  lower  right  rear  of  the  vehicle  by  the 
National  Fire  Protection  Association 
Safety  Standard  52.  In  April  1995  Ford 
suggested  a  much  smaller  alternative 
ILEV  label  design  for  such  vehicle 
models,  which  American  Automobile 
Manufacturer's  Association  (AAMA) 
agreed  to  in  May  1995.-^  Ford  also 
suggested  that  the  problem  of  reduced 
space  on  the  rear  of  passenger  cars  also 
exists  for  the  side  of  vehicles  since  fleet 
advertisements  often  take  up  much  of 
the  space  available  on  the  side  of  the 
vehicle. 

As  indicated  in  the  preamble  for  the 
Clean  Fuel  Fleet  Credit  Program  final 
rule,  EPA  intends  for  ILEVs  to  be 
specially  and  clearly  identified  since 
properly  labeled  ILEVs  may  be  exempt 
from  transportation  control  measure 
(TCM)  requirements,  including  high- 
occupancy  vehicle  (HOV)  lane 
restrictions.  EPA  expected  ILEVs  to  look 
much  like  conventional  vehicles,  and 
thus,  the  Agency  intended  for  ILEVs  to 
have  special  labels  to  clearly  indicate  to 
law  enforcement  officers,  as  well  as  the 
general  public,  that  these  vehicles  are 
not  violating  TCM  ordinances. 

EPA  believes  that  the  distinctive 
design  and  shape  of  AAMA's  suggested 
ILEV  label  would  be  consistent  with 
EPA's  intent  to  have  ILEVs  clearly 
identified  by  law  enforcement  officials, 
as  well  as  the  general  public.  At  the  time 
the  CFF  Credits/ILEV  rule  was  finalized. 
EPA  was  unaware  of  any  vehicle  models 
that  would  have  a  conflict  with  the  ILEV 


'  The  assigned  deterioration  factors  for  gaseous- 
fueled  vehicles  and  the  specific  methods  used  to 
determine  these  factors  are  expected  to  be  specified 
in  a  "Dear  Manufacturer"  letter  (advisory  letter)  that 
would  be  available  in  docket  A-92-14  and  A-92- 
30  and  on  TTNBBS. 


-  Ford  Motor  Company.  Comments  on 
Reconsideration  of  ILEV  Labelling  Requirements, 
letter  from  Kelly  M.  Brown  to  Margo  T.  Oge  of  the 
U.S.  Environmental  Protection  Agency.  February  2, 
1995. 

'Ford  Motor  Company.  "ILEV  Labels",  Facsimile 
from  Sarah  Rudy  to  Bryan  Manning  of  the  U.S. 
Environmental  Protection  Agency.  April  21.  1995. 
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labeling  requirements.  Since  EPA 
encourages  the  production  of  ILEVs  for 
air  quality  purposes.  EPA  will  amend 
the  ILEV  label  regulations  in  a  manner 
similar  to  that  suggested  by  AAMA  in 
order  to  provide  additional  flexibility 
for  ILEV  manufacturers,  thus  reducing 
some  of  the  certification  burden.  To 
meet  industry's  vehicle  body  space 
concerns  while  maintaining  a  label  that 
is  clearly  identifiable,  EPA  will  provide 
new  optional  LLEV  labels  of  smaller 
dimensions.  Specifically,  for  the  sides 
and  rear  of  an  ILEV,  EPA  will  provide 
an  optional  ILEV  label  of  smaller 
dimensions  than  the  existing  primary 
ILEV  label  and  in  the  distinctive  shape 
of  a  truncated  circle,  as  specified  in 
88.312(a)(1)  of  the  regulations  in  today's 
rule. 

For  the  rear  of  an  ILEV.  existing 
regulations  provide  an  option  to  choose 
a  smaller  rectangular  label,  if  the  larger 
primary  (side)  rectangular  label  cannot 
be  attached  to  the  rear  of  an  ILEV. 
Today  s  rule  will  provide  two  optional 
rear  labels  which  could  be  chosen  if 
neither  of  the  primary  labeb  described 
above  and  in  section  88  312(a)(1)  of  the 
regulations  caimot  be  attached  to  the 
rear  of  an  ILEV.  One  of  these  rear  label 
options  is  the  existing  smaller 
rectangular  label  (see  section 
88.312(c)(2)(ii)(A)  of  the  regulations  in 
today's  rule),  and  the  other  option  is  a 
smaller  version  of  the  truncated  circular 
label  described  above,  as  detailed  in 
section  88.312(c)(2)(ii)(B)  of  the 
regulations  associated  with  today's  rule. 

C.  Method  for  Determining  Each 
Manufacturer's  CFV  SaJes  Requirement 
Under  the  Federal  California  Pilot 
Program 

The  Cahfomia  Pilot  Program  requires 
that  California  sales  figures  from  two 
model  years  earlier  be  used  to  calculate 
required  CFV  sales  shares  (see 
Cahfomia  Pilot  Test  Program  (CPP)  final 
rule,  59  FR  50066,  September  30,  1994). 
In  the  proposal  for  the  nUemaking  (58 
FR  34727,  June  29,  1993).  EPA 
requested  comment  as  to  whether  a 
manufacturer's  share  of  required  CFV 
sales  should  be  calculated  based  on 
sales  in  the  previous  model  year  or  sales 
two  model  years  prior.  No  comments 
were  received  from  manufacturers.  EPA 
decided  to  use  model  year  (MY)  sales 
data  &x»m  two  years  prior  rather  than 
from  the  previous  model  year  to  provide 
manufacturers  with  more  time  to  plan 
their  CFV  production. 

However,  after  the  CPP  rule  was 
finalized,  the  AAMA  notified  EPA  of 
their  view  that  basing  the  calculation  on 
data  from  two  years  prior  is  not 


practical*  According  to  AAMA,  this  is 
because  the  production  volumes  would 
not  be  established  early  enough  to  allow 
auto  manufacturers  sufficient  planning 
time  to  comply  with  the  CFV  sales 
requirements  in  the  California  Pilot 
Program.  AAMA  suggested  that  at  least 
a  three-year  lead  time  is  needed  for  the 
completion  of  the  annual  production 
reports,  EPA  calculation  of  the 
manufacturer  total  sales,  and 
subsequent  certification  strategy  or  sales 
planning  by  the  manufacturers.  More 
specifically.  AAMA  suggested  that  a 
manufacturer's  share  of  CFV  sales  be  the 
average  of  two  consecutive  years  based 
on  data  from  model  years  three  and  four 
years  earlier  than  the  model  year  in 
question.  AAMA  believes  a  two-year 
average  would  help  level  out  any 
fluctuations  in  the  market. 

EPA  has  considered  these  comments 
and  agrees  that  using  data  from  the 
model  year  two  years  prior  to  the  year 
in  question  does  not  provide 
manufacturers  enough  time  to 
adequately  plan  their  production,  since 
production  for  the  model  year  in 
question  could  be  well  underway  before 
sales  data  is  available  for  production 
planning.  (Production  under  a 
certificate  may  begin  on  January  2  of  the 
calendar  year  prior  to  the  model  year  of 
the  certificate  and  may  continue 
through  December  31  of  the  certification 
model  year.) 

Thus,  EPA  will  require  that  the 
average  California  sales  figures  from 
three  and  four  model  years  earlier  than 
the  current  model  year  be  used  by  each 
manufacturer  to  calculate  their  required 
CFV  sales  share.  For  example,  for  the 
1997  model  year,  the  average  of  sales 
figures  from  1993  and  1994  model  years 
would  be  used  to  calculate  the  CFV 
sales  share.  This  change  will  have  no 
impact  on  the  overall  number  of  CFVs 
sold  in  California;  the  allocation  of 
those  vehicles  among  manufacturers 
may  change  slightly.  This  change  will 
also  reduce  the  regulatory  burden  for 
manufacturers,  and  EPA  believes  it  is 
highly  accommodating  to  manufacturers 
considering  that  manufacturers  did  not 
comment  on  the  method  proposed. 

D.  Reporting  Requirements  for  the 
Credit  Program  of  the  California  Pilot 
Test  Program^ 

In  the  information  collection  request ' 
for  the  Credit  Program  for  California 


'American  Automobile  Manufacturers 
Association  (AAMA).  Recommendation  on 
Determination  of  Manufacturer  Quotas  for  the 
California  Klot  Test  Program.  Letter  from  Marcel  L. 
Halberstadt  to  Tad  Wysor  of  the  U.S.  Environmental 
Protection  Agency.  February  17,  1995. 

'U.S.  Environmental  Protection  Agency.  Office  of 
Mobile  Sources.  Supporting  Statement  for 


Pilot  Test  Program  Final  Rule  (57  FR 
60038,  December  17.  1992).  EPA  had 
requested  quarterly  reporting  of  credit 
use  and  balance  statements  to 
administer  the  credit  program.  However, 
EPA  has  reevaluated  this  request  and 
does  not  believe  quarterly  reporting  is  a 
necessary  requirement  for  administering 
the  CPP  credit  program.  The  Agency 
does  not  expect  the  volume  or  frequency 
of  credit  transactions  to  be  substantial 
enough  so  as  to  require  such  frequent- 
monitoring.  EPA  now  believes  that 
annual  reports  from  the  manufacturers 
of  credit  use  and  balances  will  be 
sufficient  for  EPA  to  adequately 
administer  and  enforce  the  CPP  credit 
program  and  verify  the  proper  use  of 
traded  CPP  credits.  Thus.  EPA  will 
require  annual  reporting  of  credit  use 
and  balances  for  die  CPP  credit 
program.  (See  section  88.205-94  (d)(1) 
and  (d)(3)(iii)  of  the  regulations 
associated  with  today's  rule  for  further 
detail.)  This  change  will  reduce  the 
manufacturer  reporting  burden  by  a 
factor  of  four,  and  thus,  EPA  beUeves  it 
is  highly  accommodating  to 
manufacturers. 

E.  Technical  Amendments  to  CFV 
Emission  Sta'hdards  Rulemaking  and 
CFF  and  CPP  Credit  Program 
Rulemakings 

1 .  Redesignation  of  Paragraph 
Specifying  Methane  Analyzer  Method 
Within  Description  of  Exhaust 
Analytical  System 

In  the  regulations  for  the  Clean-Fuel 
Vehicle  Emission  Standards  final 
rulemaking  (59  FR  50042.  September  30. 
1994),  the  specifications  for  the 
measurement  of  methane  from  heavy- 
duty  exhaust  samples,  paragraph 
(b)(2)(iii)  of  section  86.1311-94 
("Exhaust  gas  analytical  system;  CVS 
bag  sample"),  were  incori-ectly 
designated  as  a  sub-paragraph  of 
paragraph  (b)(2),  which  contains  the 
specifications  for  the  measurement  of 
carbon  monoxide  from  heavy-duty 
exhaust  samples.  Thus,  in  today's 
action,  EPA  will  redesignate  paragraph 
(b)(2)(iii)  as  paragraph  (b)(3)  in  section 
86.1311-94. 

2.  Clarification  of  Applicable  Test 
Procedures  for  CFV  Exhaust  Standards 
for  Light-duty  Vehicles  and  Light-duty 
Trucks 

In  paragraph  (k)  of  section  88.104-94 
of  the  regulations  for  the  Clean-Fuel 
Vehicle  Standards  final  rulemaking, 
EPA  specifies  that  CFV  tailpipe 
emission  standards  for  light-duty 
vehicles  and  light-duty  trucks  shall 
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Information  Collection  Request — California  Pilot 
Test  Program:  Vehicle  Credit  Program.  May  1991. 


comply  with  the  following  requirement: 
"*   *   *  standards  in  this  paragraph  shall 
be  administered  and  enforced  in 
accordance  with  the  California 
Regulatory  Requirements  *  *  *." 
However,  in  paragraph  (1)  of  section 
88.104-94  EPA  incorrectly  specified 
that  CFV  standards  for  light-duty 
vehicles  and  light-duty  trucks  shall  be 
"•   *   *  tested  in  accordance  with  test 
procedures  set  forth  in  40  CFR  part  86 
*   *   *."  (In  this  same  paragraph,  EPA 
correctly  specified  that  NMOG 
emissions  are  to  be  measured  in 
accordance  with  the  California 
Regulatory  Requirements  which  were 
incorporated  by  reference  in  paragraph 
(k)  of  the  same  section.)  Thus,  EPA 
wishes  to  clarify  that  all  CFV  standards 
set  forth  in  section  88.104-94  for  light- 
duty  vehicles  and  light-duty  trucks  shall 
be  administered  and  enforced  in 
accordance  with  California 
requirements  by  deleting  paragraph  (1) 
of  section  88.104-94. 

3.  Corrections  to  Specifications  for 
Emission  Standards  for  Inherently  Low- 
Emission  Vehicle  (ILEV) 

In  the  regulations  for  the  Clean-Fupl 
Vehicle  final  rulemaking,  EPA  specified 
in  paragraph  (c)  of  section  88.311-93 
that  exhaust  emissions  for  ILEVs  in 
light-duty  vehicle  and  light-duty  truck 
classes"*   "   *  shall  be  measured  in 
accordance  with  the  test  procedures 
specified  in  §88.104(1)."  As  mentioned 
above  in  section  I.E.2.,  EPA  is  deleting 
paragraph  (1)  in  section  88.104-94. 
Thus,  E^A  today  wishes  to  clarify  that 
exhaust  emissions  for  ILEVs  in  light- 
duty  vehicle  and  light-duty  truck  classes 
shall  be  measured  in  accordance  with 
test  procedures  specified  in  section 
88.104-94(k)  (California  Regulatory 
Requirements).  Thus,  section  88.311- 
93(c)  will  be  amended  accordingly. 

For  heavy-duty  ILEVs,  EPA 
incorrectly  specified  in  section  88.311- 
93(d)  that  exhaust  emissions  "*   *   * 
shall  be  measured  in  accordance  with 
the  test  procedures  specified  in 
§  88.105(d)."  However,  paragraph  (d) 
specifies  only  the  exhaust  standards  but 
not  the  exhaust  test  procedures  for 
heavy-duty  ILEVs.  The  exhaust 
emission  test  procedures  for  ILEVs  are 
specified  in  §  88.105(e).  Thus,  EPA 
today  revises  this  section  to  require  that 
the  exhaust  emissions  for  heavy-duty 
ILEVs  be  measured  in  accordance  with 
the  test  procedures  specified  in 
§  88.105(e). 

Further,  in  paragraph  (d)  of  section 
88.311-93,  the  requirements  that  heavy- 
duty  (HD)  ILEVs  "*   *   *  have  exhaust 
emissions  with  combined  non-methane 
hydrocarbon  and  oxides  of  nitrogen 
*   •   *  which  do  not  exceed  the  exhaust 
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emis.sion  Standards  *    *   *  in  §88.105" 
may  be  misleading.  Not  only  are  HD 
ILEVs  required  to  meet  exhaust 
emission  standards  in  section  88.105(d) 
for  combined  non-methane  hydrocarbon 
and  oxides  of  nitrogen  emissions,  but 
HD  ILEVs  are  also  required  to  meet 
exhaust  emission  standards  in  section 
88.105(d)  for  carbon  monoxide, 
particulate  matter,  and  formaldehyde 
emissions.  Thus,  EPA  wishes  to  clarify 
that  HD  ILEVs  shall  have  exhaust 
emissions  which  do  not  exceed  any  of 
the  exhaust  emission  standards 
specified  in  section  88.105(d). 

4.  Correction  to  Clean  Fuel  Fleet  Credit 
Table  Applying  When  a  Fleet  Purchases 
More  Clean-Fuel  Vehicles  Than 
Required 

Due  to  an  editorial  error,  in  Table 
C94-1.1  of  the  regulations  for  the  Clean 
Fuel  Fleet  Credit  Program  final  rule  (58 
FR  11888,  March  1.  1993)  and  the  CFV 
Emission  Standards  final  rule,  the  two 
vehicle-equivalent  credits  for  ULEVs  in 
the  two  heavy  light-duty  truck  (HLDT) 
classes  greater  than  3,750  pounds 
ALVW  were  incorrectly  specified  as 
1.29  and  1.47  respectively.  For  Table 
C94-1.1.  EPA  today  corrects  these 
values  to  1.26  and  1.56.  respectively. 

Within  this  same  table.  EPA 
incorrectly  specified  in  the  last  column 
heading  for  HLDTs  greater  than  5750 
ALVW  pounds  that  the  ALVW 
parameter  was  "K5750"  pounds.  The 
"K  "  prefix  added  to  5750  pounds  is  an 
editorial  error  and  may  be  misleading. 
EPA  today  changes  the  column  heading 
to  "LDT  >6000  GVWR,  >5750  ALVW". 

5.  Correction  to  Early  Credits 
Requirements  for  Heavy  Light-Duty 

Trucks  in  the  CPP 

In  the  regulations  for  the  Credit 
Program  for  the  CPP  final  rule,  EPA 
incorrectly  excluded  heavy  LDTs  that 
meet  CFV  standards  from  being  eligible 
for  early  credits  during  model  years 

1996  and  1997.  (For  the  CPP,  a 
manufacturer's  share  of  required  CFV 
annual  sales  for  model  years  1996  and 

1997  is  based  on  LDVs  and  Ught  LDTs 
sales  only;  however,  a  manufacturer's 
share  of  required  CFV  annual  sales 
beginning  in  1998  is  also  based  on 
heavy  LDTs  sales.)  In  the  final  rule,  EPA 
allowed  early  credits  for  LDVs  and  all 
LDTs  up  to  the  beginning  of  CPP  sales 
requirements  in  1996.  To  provide  heavy 
LDT  manufacturers  with  a  similar 
opportunity  to  earn  early  credits,  EPA 
had  intended  to  allow  manufacturers  to 
earn  early  credits  for  heavy  LDTs  up  to 
the  beginning  of  their  sales 
requirements  in  1998.  Thus,  to  rectify 
this  inconsistency  for  heavy  LDTs  in  the 
CPP,  EPA  wishes  to  clarify  that  heavy 


LDTs  certified  to  CFV  standards  shall  be 
eligible  for  early  credits  up  to  model 
year  1998.  Today's  action  changes 
section  88.205(g)  of  the  regulations 
accordingly. 

n.  Environmental  and  Economic 
Impacts 

The  nature  of  today's  provisions  for 
the  determination  of  assigned 
deterioration  factors  for  alternative  fuel 
vehicles  are  such  that  no  impact  on  air 
quality  should  result.  If  and  when  an 
entity  (converter  or  original  equipment 
manufacturer)  certifies  an  alternative 
fuel  vehicle,  these  actions  will  not 
seriously  compromise  EPA's  confidence 
that  certified  emission  levels  are  being 
met  in  use.  While  some  loss  of  control 
could  theoretically  occur  if  the  reduced 
durability  demonstration  were  in 
serious  error,  the  Agency  does  not 
believe  that  this  is  likely  to  be  common 
and  in  any  event  the  numbers  of 
vehicles  involved  is  not  large  in 
comparison  to  conventional  vehicle 
production.  In  addition,  these 
provisions  should  significantly  reduce 
the  cost  of  certifying  an  alternative  fuel 
engine  family,  thus  encouraging  the 
development  of  such  vehicles. 

For  tlie  relaxed  ILEV  labelling 
requirements,  EPA  believes  that  if  the 
smaller  but  distinctive  ILEV  labels  are 
used  on  an  ILEV,  they  will  still  be  able 
to  be  clearly  identified  by  law 
enforcement  officials.  EPA  expects  that 
these  changes  will  help  encourage 
manufacturers  to  develop  and  produce 
ILEVs,  which  will  in  turn  have  a 
positive  environmental  impact  relative 
to  conventional  vehicles. 

With  these  changes  to  thelCPP,  EPA 
will  ease  the  certification  burden  for 
manufacturers  with  no  effect  on  air 
quality.  This  result  will  occur  because 
the  same  number  of  vehicles  will  be 
sold  under  the  CPP  industry-wide;  only 
the  relative  allocations  among 
manufacturers  might  change. 

In  today's  rule,  EPA  wilireduce  the 
regulatory  burden  on  industry  without 
effecting  air  quality.  EPA  believes  this 
rule  is  highly  accommodating  to 
industry's  concerns. 

III.  Public  Participation 

EPA  believes  the  provisions  of  today's 
action  are  non-controversial  and  will 
make  the  affected  provisions  less 
burdensome  and  more  effective. 
Nonetheless,  if  public  comments  are  to 
be  submitted,  the  Agency  requests 
wherever  applicable,  full  supporting 
data  and  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  should  provide  specific 
suggestions  for  any  changes  to  any 
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aspect  of  the  regulations  that  they 
believe  need  to  be  modified  or 
improved.  All  comments  should  be 
directed  to  EPA  Air  Docket.  Docket  No. 
A-92-30  and  A-92-14  for  the 
certification  flexibility  provisions  and 
Docket  No.  A-92-69  for  the  CPP 
provisions  (See  ADDRESSES).  The  official 
comment  period  will  last  for  30  days 
following  publication  of  this  direct  final 
rule. 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent,  and 
clearly  label  it  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA.  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

rv.  Statutory  Authority 

The  statutory  authority  for  this  action 
is  granted  bv  Sections  202.  203.  206. 
207. 241. 242. 243. 244. 245.  246. 247, 
249.  and  301(a)  of  the  Clean  Air  Act. 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)).  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
.regulatory  action  '  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annua!  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  pnonties,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  believes  that  this 
action  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  Today's  action 
provides  greater  Oexibility  in  the 
certification  process  for  manufacturers 
of  alternate  fuel  vehicles,  thus 
eliminating  some  of  the  certification 
burden.  ILEV  labelling  requirements 
have  been  relaxed,  reducing  some  of  the 
certification  burden.  Today's  action  also 
reduces  the  certification  burden  for 
manufactures  required  to  produce  CFVs 
under  the  CPP.  by  providing  more 
flexibility  in  CFV  production  planning 
and  credit  reporting. 

VI.  Compliance  with  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  federal 
regulations  and  to  identify  significant 
adverse  impacts  on  a  substantial 
number  of  small  entities.  Because  the 
RFA  does  not  provide  concrete 
definitions  of  "small  entity", 
"significant  impact",  or  "substantial 
number".  EPA  has  established 
guidelines  setting  the  standards  to  be 
used  in  evaluating  impacts  on  small 
businesses.*  Section  604  of  the 
Regulatory  Flexibility  Act  requires  EPA 
to  prepare  a  Regulatory  Flexibility 
Analysis  when  the  Agency  determines 
that  there  is  a  significant  adverse  impact 
on  a  substantial  number  of  small 
entities. 

Today's  action  will  provide  regulatory 
flexibility  to  converters  of  alternative 
fuel  vehicles  in  the  determination  of 
assigned  deterioration  factors.  EPA  has 
evaluated  the  effects  of  today's 
regulations  and  the  Administrator  of   ■ 
EPA  certifies  that  there  will  not  be  an 
adverse  impact  on  a  substantial  number 
of  small  entities:  in  fact,  most  small 
converters  of  alternative  fuel  vehicles 
will  experience  an  economic  benefit. 
Therefore,  a  Regulatory  Flexibility 
Analysis  has  not  been  performed  for  this 
rule. 

VII.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


*  us  Environmenul  Protection  Agency 
Memorandum  to  Assistant  Administrators. 
"Compliance  With  the  Regulatory  Flexibility  Act". 
EPA  Office  of  Policy,  Planning,  and  Evaluation. 
19S4.  In  addition.  U.S.  Environmental  Protection 
Agency.  Memorandum  to  Assi.stant  Administrators. 
"Agency's  Revised  Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act".  EPA  Office  of  Policy. 
Planning,  and  Evaluation.  19S2. 


into  law  on  March  22.  1995,  EPA  must 
prepare  a  written  statement  to 
accompany  any  rule  where  the 
estimated  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector 
will  be  $100  million  or  more  in  any  one 
year.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  and  uniquely  impacted  by 
the  rule. 

EPA  estimates  that  the  costs  to  State, 
local,  or  tribal  governments,  or  the 
private  sector,  from  this  rule  will  be  less 
than  $100  million.  EPA  has  determined 
that  this  rule  will  reduce  the  regulatory 
burden  imposed  on  certifiers  of  clean- 
fuel  and/or  alternative  fuel  vehicles 
(especially  converters  of  such  vehicles). 
EPA  has  determined  that  an  unfunded 
mandates  statement  therefore  is 
unnecessary. 

VIII.  Paperwork  Reduction  Act 

Today's  rule  does  not  add  any 
mandatory  information  collection 
requirements  for  certifiers  of  alternative 
fuel  vehicles  or  any  other  entity,  and 
EPA  has  not  prepared  an  Information 
Collection  Request  document  for  this 
rule. 

The  information  collection 
requirements  of  the  Credit  Program  for 
California  Pilot  Test  Program  have  been 
amended  to  reflect  today's  relaxation  of 
the  credit  reporting  requirements.  These 
amended  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq..  and  have  been 
assigned  OMB  control  number  2060- 
0229.  A  copy  of  the  Information 
Collection  Request  document  (ICR  No. 
1590)  may  be  obtained  from  Sandy 
Farmer.  OPPE  Regulatory  Information 
Division.  U.S.  Environmental  Proteciion 
Agency  (2136);  401  M  St.  S.W.: 
Washington,  DC  20460  or  by  calling 
(202) 260-2740. 

Send  comments  regarding  this 
collection  of  information  to  the  Director, 
OPPE  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2136);  401  M.  St.,  S.VV.;  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  St.,  N.W..  Washington.  DC  20503, 
marked  "Attention:  E)esk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence. 


List  of  Subjects 

40  CFR  Part  86 


Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Labeling,  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  88 

Environmental  protection.  Motor 
vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  27.  1995. 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  86  and  88  of  title  40  of 
the  Code  of  Federal  Regulations  are 

amended  as  follows: 

PAP-  B&-    CONTROL  OF  AIR 
POLLUTiON  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
..;SE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  205.  206.  207. 
208.  215.  216.  217.  and  301(a).  Clean  Air  Act 
as  amended  (42  U.S.C.  7521,  7522.  7524. 
7525.  7541.  7542,  7549.  7550.  7552.  and 
7601(a)). 

2.  Section  86.094-14  of  subpart  A  is 
amended  by  redesignating  paragraph  (a) 
as  paragraph  (a)(1)  and  adding 
paragraph  (a)(2)  to  read  as  follows: 

§86.094-14     Small-volu  '  e  -ar^faciurers 
certification  procedures. 

(a)(1)*   *   * 

(2)  To  satisfy  the  durability  data 
requirements  of  the  small-volume 
manufacturers  certification  procedures, 
manufacturers  of  vehicles  (or  engines) 
as  described  in  paragraph  (b)  of  this 
section  may  use  assigned  deterioration 
factors  that  the  Administrator 
determines  by  methods  described  in 
paragraph  (c)(7)(i)(C)  of  this  section. 
However,  if  no  deterioration  factor  data 
(either  the  manufacturer's  or  industry- 
wide deterioration  factor  data)  are 
available  from  previously  completed 
durability  data  vehicles  or  engines  used 
for  certification,  manufacturers  of 
vehicles  (or  engines)  as  described  in 
paragraph  (b)  of  this  section  or  with  new 
technology  not  previously  certified  may 
use  assigned  deterioration  factors  that 
the  Administrator  determines  by 
alternative  methods,  based  on  good 
engineering  judgement.  The  factors  that 
the  Administrator  determines  by 
altemati%'e  methods  will  be  published  in 
an  advisory  letter  or  advisory  circular. 


§86.1311-94     [Amenaed] 

3.  Section  bb.lJil-y4  of  subpart  N  is 
amended  by  redesignating  paragraph 
(b)(2)(iii)  as  paragraph  (b)(3)  preceding 

figure  NQ4-1 

PART  88— CLEAN-FUEL  VEMIClES 

4.  The  authority  citation  for  Part  88 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7418.  7581. 
7582.  7583,  7584,  7586.  7588.  7589.  and 
7601(a). 

5.  In  §  88.104-94.  paragraph  (1),  which 
precedes  the  tables  to  the  section,  is 
removed. 

5a.  A  center  heading  is  added 

immediately  preceding  the  tables  to  the 
section  to  read  as  follows: 

Tables  to  §88.104-94 

6.  Section  88.204-94  of  subpart  B  is 
amended  by  revising  the  introductory 
text  of  paragraph  (c)(2)  and  paragraph 
(c)(2)(ii)  to  read  as  follows: 

§88.204-94    Sales  requirements  for  the 

California  Pilot  Test  Program. 
***** 

(c)  *   *   * 

(2)  The  required  annual  clean  fuel 
vehicle  sales  volume  for  a  given 
manufacturer  is  expressed  in  the 
following  equation  rounded  to  the 
nearest  whole  number: 

MS 

RMS  = xTCPPS 

TS 

where: 

RMS=a  manufacturer's  required  sales  in  a 
given  model  year. 

VIS=the  average  of  a  manufacturer's  total 
LDV  and  light  LDT  sales  in  California 
three  and  four  model  years  earlier  than 
year  in  question  (for  MY  1996  and  1997 
RMS  calculations). 
=the  average  of  a  manufacturer's  total  LDV 
and  LDT  sales  in  California  three  and 
four  model  years  earlier  than  year  in 
question  (for  MY  1998  and  later  RMS 
calculations). 

TS=the  average  of  total  LDV  and  light  LDT 
sales  in  California  of  all  manufacturers 
three  and  four  model  years  earlier  than 
the  year  in  question  (for  MY  1996  and 
1997  RMS  calculations).  Sales  of 
manufacturers  which  meet  the  criteria  of 
(d)  of  this  paragraph  will  not  be 
included. 
=the  average  of  total  LDV  and  LDT  sales  in 
California  of  all  manufacturers  three  and 
four  model  years  earlier  than  the  year  in 
question  (for  MY  1998  and  later  RMS 
calculations).  Sales  of  manufacturers 
which  meet  the  criteria  of  (d)  of  this 
paragraph  will  not  be  included. 

TCPPS=Pilot  program  annual  CFV  sales 
requirement  (either  150.000  or  300,000) 
for  the  model  year  in  question. 

(i)  *    *    * 

(ii)  A  manufacturer  certifying  for  the 
first  time  in  California  shall  calculate 
annual  required  sales  share  based  on 


projected  California  sales  for  the  model 
year  in  question.  In  the  second  year,  the 
manufacturer  shall  use  actual  sales  from 
the  previous  year.  In  the  third  year,  the 
manufacturer  will  use  sales  ftxjm  two 
model  years  prior  to  the  year  in 
question.  In  the  fourth  year,  the 
manufacturer  will  use  sales  from  three 
years  prior  to  the  year  in  question.  In 
the  fifth  year  and  subsequent  years,  the 
manufacturer  will  use  average  sales 
from  three  and  four  years  prior  to  the 
year  in  question. 
***** 

7.  Section  88.205-94  of  subpart  B  is 
amended  by  revising  paragraphs  (d)(1), 
(d)(3)(iii),  and  (g)  to  read  as  follows: 

§  88.205-94    California  Piiot  Jest  Program 
Credits  Program. 

***** 

(d)  *  *  * 

(1)  During  certification,  the 
manufacturer  shall  calculate  the 
projected  credits,  if  any.  based  on 
required  sales  projections. 

•        •        *        *        • 

(3)  •   •  • 

(iii)  Maintain  the  records  required 
under  this  subpart. 

***** 

(g)  Early  credits.  Beginning  in  model 
year  1992  appropriate  credits,  as 
determined  from  the  given  credit  table, 
will  be  given  for  the  sale  of  vehicles 
certified  to  the  clean-fuel  vehicle 
standards  for  TLEVs,  LEVs,  ULEVs,  and 
ZEVs.  where  appropriate.  For  LDVs  and 
light  LDTs  (<6000  lbs  GVWR).  early 
credits  can  be  earned  from  model  year 
1992  to  the  beginning  of  the  Pilot 
Program  sales  requirements  in  1996.  For 
heavy  LDTs  (>6000  lbs  GVWR).  early 
credits  can  be  earned  from  model  years 
1992  through  1997.  The  actual 
calculation  of  early  credits  shall  not 
begin  until  model  year  1996. 

8.  Section  88.311-93  of  subpart  C  is 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  88.31 1  -93    Emissions  standards  for 
Inherently  Low-Emission  Vehicles. 

***** 

(c)  Light-duty  vehicles  and  light-duty 
trucks.  ILEVs  in  LDV  and  LDT  classes 
shall  have  exhaust  emissions  which  do 
not  exceed  the  LEV  exhaust  emission 
standards  for  NMOG.  CO.  HCHO.  and 
PM  and  the  ULEV  exhaust  emission 
standards  for  NOx  listed  in  Tables 
A104-1  through  A104-6  for  light-duty 
CFVs.  Exhaust  emissions  shall  be 
measured  in  accordance  with  the  test 
procedures  specified  in  §88.104-94(k). 
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An  ILEV  must  be  able  to  operate  on  only 
one  fuel,  or  must  be  certified  as  an  ILEV 
on  all  fuels  on  which  it  can  operate. 
These  vehicles  shall  also  comply  with 
all  requirements  of  40  CFk  part  86 
which  are  applicable  to  conventional 
gasoline-fueled,  methanol-fueled, 
diesel- fueled,  natural  gas- fueled  or 
liquified  petroleum  gas-fueled  LDVs/ 
LDTs  of  the  same  vehicle  class  and 
model  year. 

(d)  Heavy-duty  vehicles.  ILEVs  in  the 
HDV  class  shall  have  exhaust  emissions 
which  do  not  exceed  the  exhaust 
emission  standards  in  grams  per  brake 
horsepower-hour  listed  in  §88.105- 
94(d).  Exhaust  emissions  shall  be 
measured  in  accordance  with  the  test 
procedures  specified  in  §88.105-94(e). 
An  ILEV  must  be  able  to  operate  on  only 
one  fuel,  or  must  be  certified  as  an  ILEV 
on  all  fuels  on  which  it  can  operate. 
These  vehicles  shall  also  comply  with 
all  requirements  of  40  CFR  part  86 
which  are  applicable  in  the  case  of 
conventional  gasoline-fueled,  methanol- 
fueled.  diesel-fueled,  natural  gas-fueled 
or  liquified  petroleum  gas-fueled  HDVs 
of  the  same  weight  class  and  model 
year. 

•  •        •        *        * 

9.  Section  88.312-93  of  subpart  C  is 
amended  by  revising  paragraphs  (a)(1) 
and  (c)(2)(ii)  to  read  as  follows: 

§  88.31 2-93    lnh«rantty  Low-Emission 
VeMcle  LatMling. 

*  •         •         •         • 

(a)  Label  design.  (1)  Label  design  shall 
consist  of  either  of  the  following 
specifications: 

(i)  The  label  shall  consist  of  a  white 
rectangular  background,  approximately 
12  inches  (30  centimeters)  high  by  18 


inches  (45  centimeters)  wide,  with 
"CLEAN  AIR  VEHICLE"  printed  in 
contrasting  block  capital  letters  at  least 
4.3  inches  (10.6  centimeters)  tall  and  1.8 
inches  (4.4  centimeters)  wide  with  a 
stroke  width  not  less  than  0.5  inches 
(1.3  centimeters).  In  addition,  the  words 
"INHERENTLY  LOW-EMISSION 
VEHICLE"  must  be  present  in  lettering 
no  smaller  than  1  inch  (2.5  centimeters) 
high.  Nothing  shall  be  added  to  the  label 
which  impairs  readability.  Labels  shall 
include  a  serialized  identification 
number;  or 

(ii)  The  label  shall  consist  of  a  white 
truncated-circular  background, 
approximately  10  inches  (25 
centimeters)  in  diameter  by  7  inches 
(17.5  centimeters)  in  height.  The  bottom 
edge  of  the  truncated-circular 
background  shall  be  approximately  2 
inches  (5  centimeters)  from  the  center. 
The  acronym  "ILEV"  shall  be  printed  on 
the  label  in  contrasting  block  capital 
letters  at  least  2  inches  (5  centimeters) 
tall  and  1.5  inches  (3.8  centimeters) 
wide  with  a  stroke  width  not  less  than 
0.4  inches  (1.0  centimeter).  In  addition, 
the  words  "CLEAN  AIR  VEHICLE"  must 
be  present  in  lettering  no  smaller  than 
0.8  inches  (2.0  centimeters)  high. 
Nothing  shall  be  added  to  the  label 
which  impairs  readability.  Labels  shall 
include  a  serialized  identification 
number. 
•        *         *         •        • 

(c)  •   *   * 

(2)*    *   • 

(ii)  In  the  case  that  an  ILEV  label  of 
the  proportions  specified  in  paragraph 
(a)(1)  of  this  section  cannot  be  attached 
to  the  rear  of  the  ILEV,  the  manufacturer 
or  the  manufacturer's  agent  shall  attach 

Tables  to  Subpart  C  of  Part  88 


to  the  rear  of  the  vehicle  an  ILEV  label 
of  either  of  the  following  proportions: 

(A)  The  label  shall  consist  of  a  white 
rectangular  background,  approximately 
4  inches  (10  centimeters)  high  by  24 
inches  (60  centimeters)  wide,  with 
"CLEAN  AIR  VEHICLE"  printed  in 
contrasting  block  capital  letters  at  least 
2.8  inches  (7  centimeters)  tall  and  1.3 
inches  (3.3  centimeters)  wide  with  a 
stroke  width  not  less  than  0.3  inches 
(0.8  centimeter).  In  addition,  the  words 
"INHERENTLY  LOW-EMISSION 
VEHICLE"  must  be  present  in  lettering 
no  smaller  than  0.6  inches  (1.5 
centimeters)  high.  Nothing  shall  be 
added  to  the  label  which  impairs 
readability.  Labels  shall  include  a 
serialized  identification  number;  or 

(B)  The  label  shall  consist  of  a  white 
truncated -circular  background, 
approximately  5  inches  (12.5 
centimeters)  in  diameter  by  3.5  inches 
(8.8  centimeters)  in  height.  The  bottom 
edge  of  the  truncated-circular 
background  shall  be  approximately  1 
inch  (2.5  centimeters)  from  the  center. 
The  acronym  "ILEV"  shall  be  printed  on 
the  label  in  contrasting  block  capital 
letters  at  least  1  inch  (2.5  centimeters) 
tall  and  0.8  inches  (2.0  centimeters) 
wide  with  a  stroke  width  not  less  than 
0.3  inches  (0.8  centimeters).  In  addition, 
the  words  "CLEAN  AIR  VEHICLE"  must 
be  present  in  lettering  no  smaller  than 
0.4  inches  (1.0  centimeter)  high. 
Nothing  shall  be  added  to  the  label 
which  impairs  readability.  Labels  shall 
include  a  serialized  identification 
number. 


10.  Table  C94-1.1  to  subpart  C  of  part 
88  is  revised  to  read  as  follows: 


Table  C94-1  .—Fleet  Credit  Table  Based  on  Reduction  in  NMOG.  Vehicle  Equivalents  for  Light-Duty 

Vehicles  and  Light-Duty  Trucks 

Table  C94-1.1.— Credit  Generation:  Purchasing  More  Clean-Fuel  Vehicles  Than  Required  by  the  Mandate 


NMOG 

LDV.  LDT 

<6000 

GVWR, 

<3750LVW 

LDT<6000 

GVWR, 
>3750  LVW 
<5750LVW 

LDT>6000 
GVWR, 
<3750 
ALVW 

LDT>6000 
GVWR, 
>3750 
ALVW 
<5750 
ALVW 

LDT  >6000 
GVWR, 
>5750 
ALVW 

LEV „ _ 

ULEV  

1.00 
1.20 
1.43 

126 
1.54 
1.83 

0.71 
1.00 
1.43 

0.91 
1.26 
1.83 

1.11 
1.56 
223 

ZEV 

[PR  Doc.  9&-103  Filed  1-2-96;  8:45  am] 
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40  CFR  Part  88 
[AMS-FRL-5347-1] 

Conversions  Sales  V  c  ■ ..  n-  e  l  .  rr  t 
Provisions  fc  SmaM  Vc  ur^e 
Manufacturers  Cen:'.cat:on  of  the  Fina! 
^■^'■■e  E"t'MfHl    E'TiSSiO'^  Standards  for 

liean  ve*^!CJes  and  Engines, 
^equi'e"ients  *o'  Ciean-Puei  Vehicle 
Co'^.e'-s  c"s  a'~a  Calitcma  Pilot  Test 
"'•ogram 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  removal  of  direct 
final  rule  provision. 

summary:  On  September  30. 1994  (59 
FR  50042),  EPA  published  the  final  rule 
establishing  emission  standards  for 
clean-fuel  vehicles  (CFVs)  and  engines 
and  requirements  for  CFV  conversions. 
As  a  part  of  this  final  rule,  EPA 
published  a  direct  final  rulemaking 
(DFRM)  intended  to  apply  a  10,000 
vehicle  sales  volume  limit  (EPA's 
current  Small-Volume  Manufacturers 
Certification  Program  limit)  to  vehicle 
converters  seeking  to  certify  their 
conversion  configurations  as  CFVs 
under  EPA's  Small- Volume  Certification 
Program.  EPA  is  removing  this 
provision  because  adverse  or  critical 
comments  were  received  by  the  Agency 
prior  to  October  31,  1994  [Xhe  published 
deadline  for  submitting  comments). 
f'^cfz'  vE  DAT!  •  This  action  is  effective 
)dJiuarv  J.  1996. 

AOORESSES:  Materials  directly  relevant 
to  the  direct  final  rule  are  contained  in 
Public  Docket  A-92-30  located  at:  Air 
and  Radiation  Docket  and  Information 
Center,  Room  M-1500,  Waterside  Mall 
(ground  floor),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW, 
Washington,  DC.  20460.  The  docket 
may  be  inspected  from  8  a.m.  until  4 
p.m.  Monday  through  Friday.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Bryan  Manning.  U.S.  EPA  (SRPB-12), 
Regulation  Development  and  Support 
Division,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105,  Telephone:  (313)  741- 
7832. 


SUPPLEMENT  ART    Nf    KVi 


ON- 


1.  Accessing  ElectiumL  t   .fiits  nt 
Rulemaking  Documents  thrMutih  the 
Technologv  Transfer  Netunr  k  Kullptin 
Board  System  (TTNBBS) 

A  copy  of  this  action  is  available 
through  TTNBBS  under  OMS, 
Rulemaking  and  Reporting,  Alternative 
Fuels,  Clean  Fuel  Fleets.  TTNBBS  is 
available  24  hours  a  day.  7  days  a  week 


except  Monday  morning  from  8-12  EST, 
when  the  system  is  dowrn  for 
maintenance  and  backup.  For  help  in 
accessing  the  system,  call  the  systems 
operator  at  919-541-5384  in  Research 
Triangle  Park,  North  Carolina,  during 
nnrmal  business  hours  EST. 

II.  Description  of  Action 

The  Clean  Air  Act  requires  EPA  to 
establish,  by  regulation,  emission 
standards  for  clean-fuel  vehicles  (CFVs) 
pursuant  to  sections  242  and  243  of  the 
Act.  On  September  30,  1994,  EPA 
promulgated  such  emissions  standards 
for  all  CFVs,  including  vehicles 
converted  from  conventional  vehicles  to 
CFVs.  See  59  FR  50042.  That 
rulemaking  included  a  regulatory 
provision  that  adopted  a  sales  volume 
limit  of  10.000  converted  vehicles  for 
converters  seeking  to  certify  as  small 
volume  manufacturers.  The  Small- 
Volume  Manufacturers  certification 
program  exempts  manufacturers  with 
annual  sales  of  10,000  or  less  from 
EPA's  full  certification  program.  EPA 
had  intended  to  implement  the  10,000 
limit  for  CFV  conversion  certification 
under  the  small-volume  manufacturers 
provisions  to  make  the  treatment  of 
CFVs  consistent  with  that  of  other 
conventional  and  alternative-fueled 
vehicles.  A  discussion  of  EPA's 
perspective  on  this  regulatory  provision 
was  presented  in  Section  II,  Part  B  of  the 
Clean  Fuel  Vehicle  Conversions  Final 
Rule.  See  59  FR  50063-50064 
(September  30,  1994). 

EPA  did  not  include  this  sales  volume 
limit  in  its  proposed  clean-fuel  vehicle 
regulations  [See  58  FR  32474,  June  10, 
1993).  EPA  promulgated  this  provision 
in  the  final  rule  establishing  the  CFV 
standards  through  a  direct  final 
rulemaking  process,  because  the  Agency 
considered  it  a  noncontroversial  action 
and  did  not  anticipate  adverse 
comment.  However.  EPA  did  receive 
adverse  comment  during  the  comment 
period  provided  for  the  sales  volume 
limit.  Specifically,  the  Natural  Gas 
Vehicle  Coalition  (NGVC)  commented 
that  certification  is  more  burdensome 
for  conversion  companies  compared  to 
Original  Equipment  Manufacturers 
(OEMs)  since  the  relative  costs  of  the 
end  products  of  the  two  types  of 
business  are  very  different  and  the 
opportunity  to  recover  certification 
costs  by  increasing  product  prices  is 
much  more  limited  for  converters.  Since 
adverse  comments  were  received  on  this 
direct  final  action.  EPA  is  removing  the 
volume  limit  for  converters  seeking  to 
use  the  provisions  for  small-volume 
manufacturers.  In  another  document 
elsewhere  in  this  Federal  Register,  EPA 
is  proposing  to  adopt  this  volume  limit 


for  application  of  small  volume 
manufacturer  provisions  to  certification 
of  CFV  conversions.  Interested  parties 
should  refer  to  the  "Proposed  Rules" 
section  of  this  Federal  Register  for  that 
proposal. 

EPA's  removal  of  these  regulatory 
changes  is  not  based  on  EPA's 
agreement  or  disagreement  with  the 
adverse  comments  received.  The 
removal  is  based  solely  on  the  receipt  of 
the  comment  itself.  As  stated  irl  the 
September  30, 1994,  rule,  the  sales 
volume  limit  would  be  effective  only  if 
no  persons  submitted  adverse  comments 
or  requested  an  opportunity  to 
comment.  Section  88.306-94(b)(3)  is 
being  revised  for  purposes  of  removing 
the  direct  final  rule  provisions.  In 
addition  to  removing  the  volume  limit 
in  this  action,  EPA  is  proposing  new 
provisions  regarding  the  vehicle  volume 
limit  for  converters  seeking  certification 
imder  the  small  volume  manufacturers 
provisions  in  a  document  elsewhere  in 
this  Federal  Register. 

in.  Statutory  Authority 

The  statutory  authority  for  this  action 
is  granted  to  EPA  by  Sections  202,  203, 
247,  and  301  of  the  Clean  Air  Act. 

List  of  Siil^ts  in  40  CFR  Part  88 

Environmental  protection, 
Administrative  practice  and  procedvue, 
Motor  vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  27, 1995. 
Carel  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble  part  88  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  88— CLEAN-FUEL  VEHICLES 

1.  The  authority  citation  for  Part  88 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7418.  7581, 
7582.  7583.  7584,  7586,  7588,  7589.  7601(a). 

2.  Section  88.306-94  of  subpart  C  is 
amended  by  revising  paragraph  (b)(3)  to 
read  as  follows: 

§  88.306-94    Requirements  for  a  converted 
vehicle  to  qualify  as  a  clean-fuel  fleet 
vehicle. 


(b)  *   *   * 

(3)  For  the  purpose  of  determining 
whether  certification  under  the  Small- 
Volume  Manufacturers  Certification 
Program  pursuant  to  the  requirements  of 
40  CFR  86.094-14  is  permitted,  the 
10,000  sales  volume  limit  in  40  CFR 
86.094-14(b)(l)  is  waived  for  a  certifier 
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of  a  clean-fuel  vehicle  aftennarket 
conversion. 

■        *        •        •        • 

(FR  Doc  96-102  Filed  1-2-96;  8:45  am) 
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OEP-P' WENT  OF  DEFENSE 

-16  CPR  »-»^-s  J25and252 

Oet*^rsf  ►e-H'Mi  Acquisition 
Re<3u  an;  ^  S-cc  -rnent;  Uruguay 

i  .tN , '   ufparrmeiu  ui  iJefense  (DoD). 
a:'*'   Final  rule. 

summary:  The  Director  of  Defense 
Prociirement  has  amended  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement  the 
DoEJ-unique  requirements  of  the 
renegotiated  General  Agreement  on 
Tariffs  and  Trade  (GATT)  Government 
Procurement  Agreement  (1996  Code) 
(Uruguay  Round),  which  becomes 
effective  January  1,  1996.  This 
agreement  is  implemented  in  statute  by 
the  Uruguay  Round  Agreement  Act. 
Pub.  L.  103—465,  which  amends  the 
Trade  .Agreements  Act  of  1979. 
:  A  "  s   Effective  date:  January  1 .  1996. 
FOA  FURTHER  INFORMATION  CONTACT:  Ms. 
.\mv  Wi'.'iams.  (703)  602-0131. 

S..P'    :  Mt  s-ARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
225.402  and  252.225-7007,  permitting 
purchase  of  nondesignated  country  end 
products,  if  sufficient  U.S.  made, 
quahfying  country,  or  eligible  products 
are  not  available.  This  implements 
Section  343  of  Pub.  L.  103-465,  which 
amends  Section  302(a)  oCthe  Trade 
Agreements  Act  of  1979  (19  U.S.C. 
2512(a)).       . 

A  proposed  rule  was  published  in  the 
Federal  Register  on  October  13,  1995 
(60  FR  53319).  No  comments  were 
received  in  response  to  the  proposed 
rule 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601.  et  seq., 
because  it  permits  purchase  of 
nondesignated  country  end  products 
without  a  waiver  only  if  sufficient  U.S. 
made,  qualifying  country,  or  eligible 
products  are  not  available. 

C  Paperwork  Reduction  Act 

The  final  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
which  require  OMB  approval  under  44 
U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Micbflle  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  225  and  252  continues  to  read  as 
follows: 

Authority:  41  U  S.C.  421  and  48  CFR 

ChaptRr  1. 

PART  225— f  0REK3N  ACQUISITION 

2.  Section  225.402  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

225.402    PoOcy. 

(a)  •   •   • 

(c)(i)  Except  as  provided  in 
paragraphs  (c)  (ii)  and  (iii)  of  this 
section,  do  not  purchase  nondesignated 
coimtry  end  products  subject  to  the 
Trade  Agreements  Act  unless  they  are 
NAFTA.  Caribbean  Basin,  or  qualifying 
country  end  products  (see  225.872-1). 

(ii)  The  prohibition  in  paragraph  (c)(i) 
of  this  section  does  not  apply  when  the 
contracting  officer  determines  that  offers 
of  U.S.  made,  qualifying  country,  or 
eligible  products  from  responsive, 
responsible  offerors  are  either — 

(A)  Not  received;  or 

(B)  Insufficient  to  fill  the 
Government's  requirements.  In  these 
cases,  accept  all  responsive,  responsible 
offers  of  U.S.  made,  qualifying  country, 
and  eligible  products  before  accepting 
any  other  offers. 


(iii)  National  interest  waivers  imder 
Section  302(b)(2)  of  the  Trade 
Agreements  Act  are  approved  on  a  case- 
by-case  basis.  Except  as  delegated  in 
paragraphs  (c)(iii)  (A)  and  (B)  of  this 
section,  a  request  for  a  national  interest 
waiver  shall  include  supporting 
rationale  and  be  submitted  under 
department/agency  procedures  to  the 
Director  of  Defense  Procurement. 

(A)  The  head  of  the  contracting 
activity  may  approve  a  national  interest 
waiver  for  a  purchase  by  an  overseas 
purchasing  activity  of  products  critical 
to  the  support  of  U.S.  forces  stationed 
abroad.  The  waiver  must  be  supported    , 
by  a  written  statement  from  the 
requiring  activity  stating  that  the 
requirement  is  critical  for  the  support. of 
U.S.  forces  stationed  abroad. 

(B)  The  Commander.  Defense  Fuel 
Supply  Center,  may  approve  national 
interest  waivers  for  purchases  of  fuel  for 
use  by  U.S.  forces  overseas. 

PART  252-    SCL.!CrATiCN 
PPCV'StONS  ANC  CONTRACT 
CLAUSES* 

3.  Section  252.225-7007  is  amended 
by  revising  the  clause  date  to  read  "(JAN 
1996)"  and  by  revising  paragraph  (c)(1) 
to  read  as  follows 

252.225-7007    JnCc  Avj-eeme.'-.ts. 


Trade  Agreements  (Jan  1996) 

*         *         «         *         * 

(c)  •  •   * 

(1)  Offerors  may  not  supply  a 
nondesignated  country  end  product  unless — 

(i)  It  is  a  qualifying  country  end  product, 
a  Caribbean  Basin  country  end  product,  or  a 
NAFTA  country  end  product; 

(ii)  The  Contracting  Officer  has  determined 
that  offers  of  U.S.  made  end  products  or 
qualifying,  designated.  NAFTA,  or  Caribbean 
Basin  country  end  products  from  responsive, 
respHsnsible  offerors  are  either  not  received  or 
are  insufficient  to  fill  the  Government's 
requirements;  or 

(iii)  A  national  interest  waiver  has  been 
granted  under  Section  302  of  the  Trade 
Agreements  Act  of  1979  (see  FAR  25.402(c)). 
***** 

[FR  Doc.  96-3  Filed  1-2-96;  8:45  ami 
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purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
njle  making  fxior  to  the  adoption  of  tfie  final 
rules. 


DEPaPTMEN^  OP  TRANSPORTATION 

'^e'lfra    iva'ior  Adrnnistration 

[Dockp'N:    -»4  JiM    '6-i- AO] 

Airworthiness  Directives:  British 
Aerospace  Model  BAC  i    "!  1  200  and 
400  Senes  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

'NPR.M1. 

Summary:  This  document  proposes  the 
superseding  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  Model  BAC  1-11  200  and 
400  series  airplanes,  that  currently 
requires  visual  inspections  to  detect 
cracks  in  the  flight  deck  canopy  area, 
and  repair,  if  necessary.  This  action 
would  reduce  the  inspection  threshold 
and  repetitive  inspection  interval,  and 
would  identify  specific  structural 
members  to  be  inspected.  This  action 
also  would  require  eddy  current 
inspections  to  detect  cracks  of  the  top 
sill  members  at  station  82.5,  and 
replacement  of  cracked  parts  with  new 
parts,  or  repair  of  the  top  sill  members. 
This  proposal  is  prompted  by  reports  of 
additional  cracking  found  in  the 
structural  members  in  the  flight  deck 
canopy  area  of  the  affected  airplanes. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  ensure  that  cracking 
in  the  flight  deck  canopy  area  is 
detected  and  corrected  in  a  timely 
manner;  such  cracking  could  result  in 
reduced  structural  integrity  of  the 
cockpit  frame  and  the  adjacent  fiiselage 
structure. 

DATES:  Comments  must  be  received  by 
February  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
164-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 


Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Airbus  Limited,  P.O. 
Box  77.  Bristol  BS99  7AR,  England.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Wa-;hine;«.n 
FOP  FURTHER  INFORMATION  CONTACT:  Tim 

Backman.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  iNPGRMATION: 

Ckimments  In.ited 

Interestea  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proppsals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-164-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


ANM-103,  Attention:  Rules  Docket  No. 
94-NM-164-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  7, 1991,  the  FAA  issued 
AD  91-02-12,  amendment  39-6861  (56 
FR  1569,  January  16. 1991),  which  is 
applicable  to  all  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes.  That  AD  requires  repetitive 
visual  inspections  to  detect  cracks  in  the 
flight  deck  canopy  area,  and  repair,  if 
necessary.  That  action  was  prompted  by 
several  reports  of  cracks  in  various 
structural  members  in  the  flight  deck 
canopy  area.  The  requirements  of  that 
AD  are  intended  to  prevent  reduced 
structural  integrity  of  the  fuselage. 

Since  the  issuance  of  that  AD, 
additional  reports  have  been  received 
indicating  that  cracking  was  found  in 
the  structural  members  in  the  flight 
deck  canopy  area  on  Model  BAC  1-11 
series  airplanes.  In  a  number  of  these 
cases,  complete  failure  of  the  top  sill 
joint  strap,  doubler,  and  angle  has 
occurred.  Cracking  also  has  been  found 
in  the  fuselage  fi-ame  at  station  160.5 
(left-hand  only).  This  cracking  was 
found  on  airplanes  that  had 
accimiulated  between  28,000  and  78,000 
total  landings.  The  cause  of  the  cracking 
has  been  attributed  primarily  to  fatigue. 
Such  cracking,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  cockpit  frame  and  the  adjacent 
fuselage  structure. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  53-A-PM5994.  Issue  3. 
dated  April  8, 1993,  which  describes 
procedures  for  the  following: 

1.  Repetitive  detailed  visual 
inspections  to  detect  cracks  of  the  top 
sill  joint  strap  at  station  82.5; 

2.  Repetitive  detailed  visual 
inspections  to  detect  cracks  of  the  frame 
at  station  113  in  the  flight  deck  canopy 
area; 

3.  Repetitive  non-destructive  testing 
(NDT)  inspections  using  eddy  current 
techniques  to  detect  cracks  of  the  top 
sill  joint  strap,  angle,  and  doubler  at 
station  82.5; 

4.  Repetitive  detailed  visual 
inspections  to  detect  cracks  of  the  frame 
at  station  160.5  (left-hand  only)  between 
stringers  13  and  15;  and 

5.  Replacement  of  any  cracked  part 
with  a  new  part,  or  repair  in  accordance 
with  the  Structural  Repair  Manual. 
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This  alert  service  bulletin 
recommends  a  reduced  inspection 
threshold  from  that  specified  in  earlier 
issues  of  the  alert  service  bulletin,  since 
inspection  results  have  indicated  that 
cracks  can  occur  before  the  previous 
threshold  had  been  reached.  In  addition, 
the  alert  service  bulletin  recommends 
reduced  intervals  (specified  in  numbers 
of  landings)  for  accomplishment  of  the 
repetitive  inspections,  and  also  includes 
flight  hour  limit^^or  those  intervals 
since  resonance  in  the  canopy  area  may 
have  contributed  to  the  cracking. 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  audiority  for 
the  United  Kingdom,  classified  this  alert 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  die 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AI>would 
supersede  AD  91-02-12  to  continue  to 
require  repetitive  visual  inspections  to 
detect  cracks  in  the  flight  deck  canopy 
area,  and  repair,  if  necessary.  However, 
it  would  reduce  the  inspection 
threshold  and  repetitive  inspection 
interval,  and  would  identify  specific 
structural  members  to  be  inspected. 
This  proposed  AD  also  would  require 
repetitive  eddy  current  inspections  to 
detect  cracks  of  the  top  sill  members  at 
station  82.5,  and  replacement  of  cracked 
parts  with  new  parts,  or  repair  of  the  top 
sill  members.  Certain  repairs  would  be 
required  to  be  accomplished  in 
accordance  with  the  Structural  Repair 
Manual  or  in  accordance  with  a  method 
approved  by  the  FAA.  Other  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

There  are  approximately  31  Model 
BAG  1-11-200  and  -400  series 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  91-02-12  take 


approximately  18  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $33,480.  or 
$1,080  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  19  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  proposed  requirements 
of  this  AD  is  estimated  to  be  $35,340,  or 
$1,140  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g},  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6861  (56  FR 
1569.  January  16.  1991).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace  Airbus  Limited  (Formerly 
British  Aerospace  Commercial  Aircraft 
Limited,  British  Aerospace  Aircraft 
Group):  Docket  94-NM-164-AD. 

Supersedes  AD  91-02-12.  Amendment  39- 
6861. 

Applicability:  All  Model  BAG  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  cockpit  frame  and  the  adjacent  fuselage 
structure,  accomplish  the  following; 

(a)  Prior  to  the  accumulation  of  30,000  total 
landings,  or  within  6  months  after  February 
25,  1991  (the  effective  date  of  AD  91-02-12, 
amendment  39-6861),  whichever  occurs 
later:  and  thereafter  at  intervals  not  to  exceed 
5, (XX)  landings:  Perform  a  visual  inspection 
to  detect  cracks  of  the  flight  deck  canopy 
area,  in  accordance  with  British  Aerospace 
Alert  Service  Bulletin  53-A-PM5994.  Issue 
2,  dated  June  5. 1990;  or  Issue  3,  dated  April 
8.  1993.  Pay  particular  attention  to  the  top 
sill  joint  strap,  the  top  sill  intercostal,  the 
frame  at  Station  113,  and  the  top  sill  boom 
and  web.  Repeat  this  insf>ection  unUl  the 
inspections  required  by  paragraph  (c)  of  this 
AD  are  accomplished.  After  the  effective  date 
of  this  .\D,  the  inspection  shall  be 
accomplished  only  in  accordance  with  Issue 

3  of  the  alert  service  bulletin. 

(b)  If  any  crack  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 


Following  accomplishment  of  the  repair, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  thereafter  at  intervals  not  to 
exceed  5,000  landings  until  the  inspections 
required  by  paragraph  (c)  of  this  AD  are 
accomplished. 

(c)  Perform  a  detailed  visual  inspection  to 
detect  cracks  of  the  top  sill  joint  strap  at 
station  82.5,  of  the  frame  at  station  113,  and 
of  the  frame  at  station  160.5  (left-hand  side 
only)  between  stringers  13  and  15;  and  an 
eddy  current  inspection  to  detect  cracks  of 
the  top  sill  members  at  station  82.5.  Perform 
these  inspections  in  accordance  with  British 
Aerospace  Airbus  Limited  Alert  Service 
Bulletin  53-A-PM5994,  Issue  3,  dated  April 
8, 1993.  at  the  time  specified  in  paragraph 
(c)(1)  or  (c)(2)  of  this  AD,  as  applicable. 
Accomplishment  of  these  inspections 
terminates  the  repetitive  inspection 
requirement  of  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  operating  at  a  maximum 
cabin  differential  pressure  not  exceeding  7.5 
pounds  per  square  inch  (psi):  Perform  the 
insp>ections  at  the  later  of  the  times  specified 
in  paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this 
AD.  Thereafter,  repwat  these  inspections  at 
intervals  not  to  exceed  5,000  landings  or 
7,500  hours  time-in-service,  whichever 
occurs  first. 

(i)  Prior  to  the  accumulation  of  20,000  total 
landings  since  date  of  entry  into  service;  or 

(ii)  Within  1,200  landings  or  12  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  operating  at  a  maximum 
cabin  differential  pressure  greater  than  7.5 
psi,  but  not  exceeding  8.2  psi,  including 
those  airplanes  having  incorporated  British 
Aerospace  Airbus  Limited  Modification 
PM3187:  Perform  the  inspections  at  the  later 
of  the  times  sf>ecified  in  p>aragraphs  (c)(2)(i] 
and  (c)(2)(ii)  of  this  AD.  Thereafter,  repeat 
these  inspections  at  intervals  not  to  exceed 
3,500  landings  or  5,250  hours  time-in- 
service,  whichever  occurs  first. 

(i)  Prior  to  the  acaamulation  of  14,000  total 
landings  since  date  of  entry  into  service;  or 

(ii)  Within  800  landings  or  12  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

Note  2:  British  Aerospace  Airbus  Limited 
Modification  PM3187  increases  the  cabin 
differential  pressure  &om  the  normal  7.5  psi 
to  8.2  psi.  If  Modification  PM3187  has  been 
incorporated  on  the  airplane,  that  airplane  is 
considered  to  be  subject  to  the  requirements 
of  paragraph  (c)(2)  of  this  AD. 

(d)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (c)  of  this 
AD,  prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (d)(1),  (d)(2),  or 
(d)(3),  as  applicable. 

(1),  For  cracking  of  the  joint  strap,  doubler, 
or  angle  at  the  sill  joint  at  station  82.5; 
Replace  the  cracked  piart  with  a  new  part  in 
accordance  with  British  Aerospace  Airbus 
Limited  Alert  Service  Bulletin  53-A- 
PM5994,  Issue  3,  dated  April  8,  1993. 

(2)  For  cracking  of  the  frame  at  station  113 
Repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(3)  For  cracking  of  the  frame  at  station 
160.5;  Repair  in  accordance  with  the 
Structural  Repair  Manual,  as  specified  in 


British  Aerospace  Airbi  .s  Limited  Alert 
Service  Bulletin  53-A-PM5994,  Issue  3. 
dated  April  8,  1993. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  Etecember  27, 1995. 

Danrli  M    Pcdfrvon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-^5  Filed  1-2-96;  8:45  am] 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No- 9S-NM-^' 36   ^01 

Airworthiness  Directives   Oomier 
Model  328-100  Senes  Airplanes 

agency:  Federal  Aviation 
Aaministration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
installation  of  a  reinforcement  doubler 
on  the  rudder  skin.  This  proposal  is 
prompted  by  the  results  of  a  design 
review  of  this  airplane  model  that 
revealed  inadequate  structural  strength 
of  the  attachment  fitting  of  the  rudder 
damper  and  of  the  adjacent  structure. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
attachment  structure  of  the  rudder 
damper  in  the  event  of  aerodynamic 
gust  loads,  as  the  result  of  inadequate 
structural  strength  of  the  subject 
structure. 

DATES:  Comments  must  be  received  by 

F-'hniarv  13.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
136-AD.  1601  Lind  Avenue,  SW., 


Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH.  P.O.  Box  1103, 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1112; fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-136-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-136-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

The  Luflfahrt-Bundesamt  (LBA). 
which  IS  the  airworthiness  authority  for 
Gennany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  the  results  of  the 
manufacturer's  design  review  of  this 
airplane  model  have  revealed  that  the 
structural  strength  of  the  attachment 
fitting  of  the  rudder  damper  and  of  the 
adjacent  structure  is  inadequate  to 
withstand  the  ground  gust  specifications 
required  bv  Federal  Aviation 
Regulations  (FAR)  part  25  (14  CFR  25). 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  attachment 
structure  of  the  rudder  damper  in  the 
event  of  aerodynamic  gust  loads,  which 
could  contribute  to  reduced 
controllability  of  the  airplane. 

Domier  has  issued  Service  Bulletin 
SB-328-27-063,  Revision  1,  dated 
January  26.  1995.  which  describes 
procedures  for  installation  of  a 
reinforcement  doubler  on  the  rudder 
skin.  The  reinforcement  doubler  will 
improve  the  structural  integrity  of  the 
attachment  fitting  of  the  rudder  dtmiper 
and  of  the  adjacent  structure.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  94-352  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  installation  of  a  reinforcement 
doubler  on  the  rudder  skin.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  12  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 


at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,440.  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  t06(gj,  40101.  40113, 

44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier  Docket  95-NM-136-AD. 

Applicability:  Model  328-100  series 
airplanes,  serial  numt)ers  3005  through  3024 
inclusive;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  attachment 
structure  of  the  rudder  damper  in  the  event 
of  .aerodynamic  gust  loads,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  install  a  reinforcement  doubler  on 
the  rudder  skin  in  accordance  with  Domier 
Service  Bulletin  SB-328-27-063,  Revision  I. 
dated  January  26, 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Mncipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
Decemh»er  27.  1995. 
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Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  96-»3  Filed  1-2-96;  8:45  am) 
BILUNQ  CODE  4910-13-U 

14  CFR  Part  39 

pocket  No.  9S-NM-177-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30, 
-40.  and  KC-10A  (Military)  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10-10,  -15,  -30,  -AQ,  and  KC-lOA 
(military)  series  airplanes.  This  proposal 
would  require  modification  of  the  AC 
generator  control  units.  This  proposal  is 
prompted  by  reports  of  loss  of  electrical 
power  from  two  generators  and  an 
engine  that  flamed  out  due  to  an 
overfrequency  condition  of  a  generator. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  an 
overfrequency  condition  of  a  generator, 
which  could  lead  to  the  loss  of  all 
electrical  power  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  28,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
177-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712. 

FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5343;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
.  Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-177-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-177-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of  loss 
of  electrical  power  fi-om  two  generators 
and  an  engine  that  flamed  out  on  Model 
DC-10  series  airplanes,  which  resulted 
in  multiple  malfunctions  of  the 
electrical  system.  Investigation  revealed 
that  the  cause  of  the  loss  of  electrical 
power  was  attributed  to  an 
overfrequency  condition  in  one  of  the 
three  generators,  which  resulted  from 
certain  failure  modes  of  the  constant 
speed  drive  (CSD).  Since  all  three 
generators  are  in  parallel,  the 
overfrequency  condition  of  one 
generator  increased  the  speed  of  the 
other  two  generators,  which  led  to 
failure  of  the  generator  fans.  If  the 
generator  fans  fail,  all  electrical  power 
from  the  generators  could  be  lost;  this 
situation  could  lead  to  loss  of  all 
electrical  power  of  the  airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DCl 0-24-1 11  ROl,  Revision  1,  dated 
August  14,  1995,  which  describes 
procedures  for  modification  of  the  AC 
generator  control  units  (GCU^.  This 
modification  adds  a  circuit  that  will 
provide  overfrequency  protection.  The 
circuit  will  isolate  an  overspeeding 
generator  before  there  is  a  perceptible 
power  interruption  on  the  other  buses. 


Since  an  imsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  AC  GCU's. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  419  Model 
DC-10-10,  -15,  -30,  -40,  and  KC-lOA 
(military)  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  276  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $2,896  per 
generator  control  unit;  there  are  4  units 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,279,984, 
or  $11,884  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  reguladons  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
veurious  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(^.  40101.  40113. 
44701 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

McDonnell  Douglas:  Docket  9S^M-177- 
AD 

Applicability:  Model  DC-10-10.  -15.  -30. 
-40,  and  KC-lOA  (military)  series  airplanes, 
as  listed  in  McDonnell  Douglas  Service 
Bulletin  DCl 0-24-111  ROl,  Revision  1. 
dated  .\ugust  14.  1995:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaiKd  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  Ihe  [lerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  overfrequency  condition  of 
the  generator,  which  could  result  in  loss  of 
all  electrical  power  of  the  airplane, 
accomplish  the  following: 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  modify  the  AC  generator  control 
units  (GCU)  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  IX;iO-24-lll  ROl, 
Revision  1,  dated  August  14,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  27,  1995 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  96-*4  Filed  1-2-96;  8:45  ami 
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Coast  Guard 

33  CFR  Part  165 

(CGD07-95-062) 

RIN2115-AA97 

Safety/ Security  Zone  Regulations; 
Savannah,  GA 

AGENCY:  Coast  Guard.  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  five  safety/security  zones  and 
two  safety  zones  to  protect  life, 
property,  and  the  environment  in  the 
Savannah  River  and  Wassaw  Sound  in 
preparation  for,  and  during  the  1996 
Olympic  Sailing  Competition. 

The  anticipated  concentration  of 
spectator  and  participant  vessels 
associated  with  these  races  pose  safety 
and  security  concerns  for  the  well-being 
of  the  Olympic  participants  and 
sj)ectators.  The  proposed  regulations  are 
intended  to  provide  security  for  the 
Olympic  participants  and  to  promote 
safe  navigation  on  the  waters  in  the 
vicinity  of  the  Olympic  activities,  as 
detailed  in  the  following  text,  by 
controlling  the  traffic  entering,  exiting 
and  traveling  within  these  waters,  and 
are  necessary  to  minimize  the  problems 
associated  with  crowded  conditions  in 
the  area  during  the  Olympic  event. 
DATES:  Comments  must  be  received  on 
or  before  March  4.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Captain  of  the  Port  Savannah,  P.O. 
Box  8191.  Marine  Safety  Office, 
Savannah,  C^orgia,  31412-8191  The 
comments  will  be  available  for 
inspection  and  copying  at  222  W. 
Oglethorpe  Avenue,  Suite  402, 
Savannah,  Georgia  between  9  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand  delivered  to  this  address.  A  copy 
of  the  draft  environmental  assessment  is 
available  from  CEU  Miami,  909  S.E.  1st 
Ave.,  Miami,  Florida.33131.  The  draft 


environmental  assessment  is  available 
for  inspection  and  copying  at  Coast 
Guard  Marine  Safety  Office  Savannah, 
222  W.  Oglethorpe  Avenue,  Suite  402, 
Savannah.  Georgia  between  9  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  ].  A.  Simmerman,  Marine  Safety 
Office,  Savannah  at  (912)  652-4353. 
between  the  hours  of  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
hohdays. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  encourages  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
argiunents.  Persons  submitting 
comments  should  include  their  names, 
addresses,  identify  the  notice  (CGD07- 
95-062)  and  the  specific  section  of  this 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  The  regulations 
may  be  changed  in  view  of  the 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  the  written  requests  for 
a  hearing  are  received,  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  add  to  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  document  are  LT 
J. A.  Simmerman,  Project  Officer  for  the 
Captain  of  the  Port,  Savannah,  Georgia, 
and  LTJG  J.  Diaz,  Project  Attorney, 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Regulations 

Approximately  1,000  to  5,000 
spectator  vessels  are  expected  to  arrive 
and  participate  in  the  festivities  of  the 
1996  Olympic  sailing  competition.  The 
anticipated  concentration  of  spectator 
and  participant  vessels  associated  with 
these  races  poses  safety  and  security 
concerns  for  the  well-being  of  the 
Olympic  participants  and  spectators, 
which  is  addressed  in  these  proposed 
regulations. 

The  Coast  Guard  proposes  to  establish 
five  safety/security  zones  and  two  safety 
zones  to  provide  for  the  safety  and 
security  of  the  Olympic  participants  and 
spectators.  These  regulations  are 
intended  to  promote  safe  navigation  on 
the  waters  in  the  vicinity  of  Olympic 
activities,  as  detailed  in  the  following 
text,  by  controlling  the  traffic  entering, 


exiting  and  traveling  within  these 
waters. 

There  will  be  Coast  Guard  and  State 
Law  Enforcement  patrol  vessels  on 
scene  to  enforce  the  zones  and  monitor 
traffic.  No  persons  or  vessels  will  be 
allowed  to  enter  or  operate  within  these 
zones,  except  as  may  be  authorized  by 
the  Captain  of  the  Port.  These 
regulations  would  be  issued  pursuant  to 
33  U.S.C.  1231,  50  U.S.C.  191,  as  set  out 
in  the  authority  citation  of  all  of  Part 
165.  The  effective  dates  of  these 
regulations  would  be  from  July  2,  1996 
until  August  5,  1996. 

Five  safety/security  zones  would  be 
established  in  the  following  areas;  (1) 
Savannah  River  (Olympic  Village  area), 
all  the  waters  around  the  Marriott  Hotel 
Olympic  Village;  (2)  Wilmington  River 
and  Turners  Creek  area  (Olympic 
Marina  area);  (3)  Wilmington  River  and 
Wassaw  Sound,  moving  safety/security 
zones  placed  75  yards  around  all 
Olympic  Athlete  shuttle  vessels,  with 
athletes  onboard,  while  transiting  in  the 
Wilmington  River  and  Wassaw  Soimd 
area;  (4)  Bull  River  and/or  Tybee  Cut; 
the  entrance  and  exit  of  Tybee  Cut  will 
be  closed  during  foul/heavy  weather  to 
allow  for  athlete  shuttles  to  transit  the 
area;  (5)  emd  the  Atlantic  Ocean  and 
Wassaw  Sound  offshore  racing  areas, 
which  includes  the  area  from  Myrtle 
Island  until  the  Wilmington  River  and 
the  area  from  Wilmington  Island  until 
the  junction  of  the  Half  Moon  and  Bull 
Rivers, 

The  proposed  regulations  for  the 
offshore  racing  areas  (as  defined  in 
proposed  new  section  165.T07- 
062(a)(5))  will  be  enforced  for  that 
portion  of  the  race  venue  which  is 
located  within  the  navigable  waters  of 
the  United  States  to  minimize 
navigational  dangers  and  to  ensure  the 
safety  of  vessels  in  the  area  of  the 
Olympic  venue.  Non-obligatory 
guidelines  are  included  for  that  portion 
of  the  venue  which  falls  outside  the 
navigable  waters  of  the  United  States. 
Entry  into  this  safety/security  zone  will 
be  prohibited  without  permission  of  the 
Captain  of  the  Port. 

The  Coast  Guard  also  proposes  to 
establish  a  moving  safety  zone  for  the 
vessel  which  will  carry  the  Olympic 
torch  to  the  Savannah  waterfront,  prior 
to  the  commencement  of  the  1996 
Olympic  Games.  The  zone  will 
commence  in  the  Savannah  River  in  the 
vicinity  of  Coast  Guard  Station  Tybee 
and  continue  west  up  river  to  the 
Highway  17  bridge.  The  safety  zone  is 
needed  for  the  protection  of  the  vessel 
carrying  the  Olympic  torch.  The  zone 
will  restrict  vessel  operations  in  the 
safety  zone.  i 


Finally,  the  Coast  Guard  proposes  to 
establish  a  safety  zone  for  a  fireworks 
display  in  connection  v«th  Olympic 
festivities,  on  the  Savannah  River  in  the 
vicinity  of  Rousakis  Plaza.  The  safety 
zone  is  needed  to  protect  vessels, 
facilities,  and  personnel  from  safety 
hazards  associated  with  the  storage, 
preparation,  and  laimching  of  fireworks. 
The  zone  will  restrict  vessel  operations 
in  the  safety  zone. 

All  safety/security  and  safety  zones 
will  contain  protective  and  mitigating 
measures  to  minimize  potential  impacts 
on  Protected  and/or  Endangered 
Species:  Florida  Manatee,  Sea  Turtles 
and  Bottlenose  Dolphin. 

All  vessels  which  fail  to  comply  with 
these  regulations  while  opf^rating  within 
the  regulated  areas  during  the  regulatory 
periods  are  subject  to  the  penalties  in  33 
use.  1232. 

Federalism 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

Environmental  Aneasment 

This  proposal  has  been  included  in 
the  draft  environmental  assessment 
prepared  to  cover  all  of  the  Olympic 
activities.  A  preliminary  finding  of  no 
significant  environmental  impact  has 
been  made  based  on  the  draft 
environmental  assessment.  A  copy  of 
the  draft  environmental  assessment  is 
available  where  stated  in  the  ADDRESSES 
section. 

Regulatory  Evaluation 

These  proposea  regulations  are  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  do  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  imder  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows; 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T07-O62  is  added  to 
read  as  follows; 

S165.T07-062    Safaty/Mcurity  zon«s: 
Savanr^ah  River,  WUmington  River  and 
Tumors  CrooK,  Bull  RIvor.  and  Wassaw 
Sound,  GA. 

(a)  Safety/security  zones.  The 
following  areas  are  safety/security 
zones; 

(1)  Marriott  Hotel/Olympic  Village.  In 
the  vicinity  of  the  Marriott  Hotel,  in 
position  32''04'45"  N.  081''05'52"  W, 
with  the  following  boundaries: 

West  Boundaries 

32»04'56"  N,  081''05'05"  W;  to 

32°O4'50"  N,  OBl'OS'OB"  W 
East  Boundaries 

32''04'50"  N.  081''04'33"  W;  to 

32°O4'40"  N.  081''04'34"  W 

This  zone  includes  all  waters  within 
the  above  noted  area  in  the  Savannah 
River  from  the  shore  to  shore.  This  zone 
will  be  extended  500  yards  to  the  west, 
and  500  yards  to  the  east,  from  the 
Marriott  Hotel  for  opening  and  closing 
ceremonies  and  for  award  ceremonies. 

Datum;  NAD  83 

(2)  Olympic  Marina;  Wilmington  River 
and  Turners  Creek.  The  safety/security 
zone  begins  in  the  Wilmington  River  at 
position: 

32''00'45"  N,  081''00'24"  W;  then  south 
to  31°59'53"  N,  081''00'11"  W;  then 
northeast  to  31''00'29"  N.  080''59'17" 
W 

The  zone  extends  approximately  300 
yards  towards  the  center  of  the 
Wilmington  River  from  it's  eastern  bank. 
Included  is  a  portion  of  Turners  Creek 
extending  east  from  its  entrance  at  the 
Wilmington  River. 

Datum:  NAD  83 

(3)  Wilmington  River  and  Wassaw 
Sound.  A  moving  safety/security  zone 
will  be  established  in  all  waters  within 
a  75  yard  radius  around  all  Olympic 
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ALhitite  iJauttie  \esseis  traiiipu.'^-iiig 
Olympic  athletes,  and  transiting  to  and 
from  the  Olympic  Marine  (Sheraton 
Hotel)  and  the  Day  Marina  (Beach 
Hammock)  via  either  Tybee  Cut  or  the 
Wilmington  River. 

Datum:  NAD  83 

(4)(i)  Bull  River.  This  safety/security 

zone  closes  the  Southern  entrance  to  the 

Bull  River  at: 

31'57'24  "  N,  OSO'Se^l"  W;  east  to 
31»57'24"  N.  OaO-SS'SS"  W 
(ii)  Bull  River  (Adverse  weather 

alternative).  This  safety/security  zone 

closes  Tybee  Cut: 

31'57'53"  N,  OSO'Se'Zg"  W;  southwest 

to  3i''57'05"  N.  oso'sgoe"  W 

This  zone  includes  all  of  Tybee  Cut 
within  the  closed  area. 

Datum:  NAD  83 

(5)  Atlantic  Ocean  and  Wassaw 
Sound,  (i)  The  following  area  is  a  safety/ 
security  zone:  From  Olympic  Sectirity 
Zone  [}aybeacon  "BR"  in  position: 
31"57'32  "  N.  080''56'31 "  W;  east  to 

Olympic  Security  Zone  Daybeacon 

"A"  in  position: 
31''58'00"  N,  080*50'48"  W;  southeast  to 

Olympic  Security  Zone  Daybeacon 

"AA"  in  position: 
31"57'45"  N.  080''50'08"  W;  southeast  to 

Olympic  Security  Zone  Light  "B"  in 

approximate  position: 
31»57'27"  N,  080''49'21"  W;  south  to 

Olympic  Security  Zone  Lighted  Buoy 

"C"  in  approximate  position: 
31"56'21"  N.  080"'48'48"  W;  southwest 

to  Olympic  Security  Zone  Lighted 

Buoy  "CC"  in  approximate  position: 
31'55'34"  N.  OeOMQ'll"  W;  southwest 

to  Olympic  Security  Zone  Lighted 

Buov  "D"  in  approximate  position: 
31*54'45"  N.  080''49'34"  W;  southwest 

to  Olympic  Security  Zone  Lighted 

Buoy  "DD"  in  approximate  position: 
31*53'58"  N.  080'49'55"  W;  southwest 

to  Olympic  Security  Zone  Lighted 

Buoy  "E"  in  approximate  position: 
31'*53'09"  N,  OaCSO'ig"  W;  west  to 

Olympic  Security  Zone  Lighted  Buoy 

"F"  in  approximate  position: 
31'52'45"  N.  080''52'00"  W;  northwest 

to  Olympic  Security  Zone  Daybeacon 

"G"  in  position: 
31'53'06"  N.  OaCSZ'SO"  W;  northwest 

to  Olympic  Security  Zone  Light  "H  ' 

in  approximate  position: 
31°53'36  "  N,  OaCSS'lS"  W;  northwest 

to  Olympic  Security  Zone  Lighted 

Buoy  "I"  in  approximate  position: 
31'54'32"  N.  080''54'27"  W;  northwest 

to  Olympic  Security  Zone  Lighted 

Buoy  "I"  in  approximate  position: 
31''54'48"  N.  080''54'55"  W;  west  to 

Olympic  Security  Zone  Lighted  Buoy 

"K"  in  approximate  position: 


3r55'02"  N.  oaO'SeZO"  W;  then  a 
ciu^ed  line  following  the  outer  edge 
of  Race  Course  Qrcle  A  to  Cabbage 
Patch  Island  Daybeacon  "20"  in 
position: 

afSS'll  "  N.  080''58'14  "  W 
(ii)  In  Wassaw  Sound  from  the 

southern  tip  of  Wilmington  Island  at  the 

jimction  of  the  Half  Moon  and  Bull 

Rivers  at  position: 

31''57'56"  N.  080»56'25"  W;  southeast  to 
31'"57'33"  N.  OSO'SS'SS"  W 

Datimi:  NAD  83 

(b)  Definitions — Captain  of  the  Port 
means  the  Captain  of  the  Port 
designated  by  the  Commander,  Seventh 
Coast  Guard  District.  The  Captain  of  the 
Port  has  the  authority  to  control  the 
movement  of  all  vessels  operating  in  the 
regulated  areas  and  may  suspend  the 
races  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  and  property. 

Note:  The  Captain  of  the  Port  may  be 
contacted  during  the  regulatory  periods  on 
VHF/FM  Channel  16  (156.8  MHZ)  or  Channel 
22  (157.1  MHZ)  by  calling  "Coast  Guard 
Captain  of  the  Port"  or  "Coast  Guard  Marine 
Safety  Office  Savannah". 

Competition  Vessels  means  any  vessel 
approved  and  designated  by  Atlanta 
Committee  for  the  Olympic  Games 
(AGOG)  for  participation  in  sanctioned 
racing. 

Official  Vessels  means  all  U.S.  Coast 
Guard,  U.S.  Coast  Guard  Auxiliary,  state 
and  local  law  enforcement  vessels,  and 
civilian  vessels  designated  by  the  Coast 
Guard  Captain  of  the  Port. 

Participant  means  any  competition 
vessel  or  vessel  directly  supporting 
competition  that  is  registered  with 
ACC)G  while  in  performance  of  its 
ofGcial  function  relative  to  a  given  race. 

Unaffiliated  vessels  means  all  vessels 
that  are  not  registered  with  AGOG  or 
designated  as  an  Official  Vessel  by  the 
Coast  Guard  Captain  of  the  Port  are 
unaffiliated  vessels. 

(c)  Effective  dates. 

( 1 )  Marriott  Hotel/Olympic  Village. 
The  safety/security  zone  will  become 
effective  at  8  a.m.  EDT  July  2,  1996,  and 
terminates  at  12:30  p.m.  EDT  August  5, 
1996. 

(2)  Olympic  Marina;  Wilmington  River 
and  Turners  Creek.  This  safety/security 
zone  becomes  effective  at  8  a.m.  EDT 
July  2,  1996.  and  terminates  at  12:30 
p.m.  EDT  August  5.  1996. 

(3)  Wilmington  River  and  Wassaw 
Sound.  These  safety/secujity  zones  will 
become  effective  at  8  a.m.  EDT  July  2, 
1996,  and  terminates  at  7:30  p.m.  EDT 
August  2,  1996. 

(4)  Bull  River.  This  safety/security 
zone  will  be  effective  between  9  a.m. 
and  7  p.m.  EDT  daily  from  July  2,  1996 
throu^  August  2.  1996. 


(5)  Atlantic  Ocean  and  Wassaw 
Sound.  The  following  regulations  are  in 
effect  between  the  hours  of  10  a.m.  and 
7  p.m.  commencing  July  19,  1996  to 
August  2,  1996,  each  race  date  on  those 
waters  within  the  Olympic  offshore  race 
venue  which  fall  within  the  navigable 
waters  of  the  United  States,  i.e.,  those 
waters  within  three  nautical  miles  of  the 
baseline  from  which  the  territorial  sea  is 
measured.  This  section  will  not  be  in 
effect  on  those  race  dates  when  the  races 
are  postponed  or  canceled. 
Announcement  to  that  effect  will  be 
made  by  Broadcast  Notice  to  Mariners. 
.  (i)  Unaffiliated  vessels  shall  remain 
outside  the  course  perimeter,  as  marked 
by  the  ACOG  vessels  and  Official 
Vessels. 

(ii)  All  vessels  shall  follow  the 
instructions  of  any  Coast  Guard,  Coast 
Guard  Auxiliary  or  state  law 
enforcement  vessels. 

Note:  The  regulations  specified  in 
paragraph  (5)  apply  only  within  the 
navigable  waters  of  the  United  States.  In  all 
waters  within  the  Olympic  Offshore  race 
venue  which  fall  outside  the  navigable 
waters  of  the  United  States,  during  the 
sp>ecified  dates  and  times,  the  following  non- 
obligatory  guidelines  apply: 

(A)  All  unaffiliated  vessels  should 
remain  clear  of  the  race  venue  and  avoid 
interfering  with  any  participant,  ACOG 
or  Official  Vessel,  friterference  with  race 
activities  may  constitute  a  safety  hazard 
warranting  cancellation  or  termination 
of  all  or  part  of  the  race  activities  by  the 
Captain  of  the  Port. 

(B)  Any  unauthorized  entry  within 
the  race  course  perimeter,  as  marked  by 
ACOG  and  Official  Vessels,  by 
unaffiliated  vessels  constitutes  a  risk  to 
the  safety  of  marine  traffic.  Such  entry 
will  constitute  a  factor  to  be  considered 
in  determining  whether  a  person  has 
operated  a  vessel  in  a  negligent  manner 
in  violation  of  46  U.S.C.  2302. 

(d)  Environmental  Protection 
Measures.  In  all  waters  within  these 
safety/security  zones,  mariners  shall 
take  the  protective  and  mitigating  action 
described  to  below  to  minimize 
potential  impacts  on  the  listed 
endangered  and/ or  protected  species.  In 
addition,  detailed  conditions  will  be 
included  in  the  Coast  Guard  Permit 
authorizing  the  1996  Olympic  Yachting 
Events. 

(1)  The  Florida  Manatee  or  Sea  Cow 
is  a  Federally  Endangered  species 
occurring  in  Georgia  and  South  Carolina 
waters  in  the  summer  months. 

(i)  Mariners  shall  watch  for  manatees 
and  use  slow  speeds  in  shallow  waters. 

(ii)  Mariners  shall  observe  all  manatee 
speed  zones  and  caution  areas. 

(iii)  If  mariners  see  or  their  vessel  hits 
a  manatee,  mariners  shall  immediately 


notify  Olympic  officials  and  call  the 
Georgia  Department  of  Natural 
Resources  (from  8  a.m.  to  4:30  p.m.,  call 
1-600-272-8363;  after  hours,  call  1- 
800-241-4113),  or  the  South  Carolina 
Department  of  Natural  Resources  (1- 
800-922-5431).  Reports  regarding 
manatee  sightings  shall  include:  time  of 
sighting,  location,  date,  number  of 
individual  manatee,  and  a  description  of 
manatee  activity- 

(2)  Sea  Turtles  such  as  Loggerhead  sea 
turtle  (Caretta  caretta).  Green  sea  turtle 
(Chelonia  mydas).  Leatherback  sea  turtle 
(Dermochelys  coriacea),  Hawksbill  sea 
turtle  (Eretmochelys  imbricate)  and 
Kemp's  Ridley  sea  turtle  (Lepidochelys 
kempi)  are  federally  endangered  species 
and  occur  in  the  vicinity  during  the 
period  of  the  Olympic  events.  If  a  Sea 
Turtle  is  sighted  in  or  within  100  yards 
of  the  Atlantic  Ocean  and  Wassaw 
Soimd  offshore  racing  areas,  mariners 
must  take  whatever  steps  are  necessary 
to  avoid  collision  with  the  turtles, 
including  stopping  the  race  immediately 
if  a  sea  turtle  strays  onto  or  dangerously 
near  the  course. 

(3)  Bottlenose  Dolphin  (porpoise)  are 
protected  under  the  Marine  Mammal 
Protection  Act  of  1972.  These  mammals 
shall  be  observed  only  at  a  distance. 
They  must  not  be  fed  or  harmed  in  any 
way. 

(e)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.33  of  this  part,  entry  into  the  zone 
is  subject  to  the  following  requirements: 

(1)  Entry  into  these  safety/security 
zones  is  prohibited  unless  authorized  by 
the  Caption  of  the  Port  or  his 
representative. 

(2)  The  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port,  Savaiuiah,  GA,  to  act  on  his 
behalf  regardless  of  the  support 
platform. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety/ security 
zones  shall  contact  the  Captain  of  the 
Port  or  his  representative  to  obtain 
permission  to  do  so.  Vessel  operators 
given  permission  to  enter  or  operate  in 
the  safety  zones  shall  comply  with  all 
directions  given  them  by  the  Captain  of 
the  Port  or  his  representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (912)  652- 
4353.  Vessels  assisting  in  the 
enforcement  of  the  safety/security  zones 
may  be  contacted  on  VHF-FM  channels 
16  or  81,  or  vessel  operators  may 
determine  the  restrictions  in  effect  for 
the  safety/security  zones  by  coming 
alongside  a  vessel  patrolling  the 
perimeter  of  the  safety  zone. 


(5)  The  Captain  of  the  Port  will  issue 
a  Marine  Safety  Information  Broadcast 
Notice  to  Mariners  to  notify  the 
maritime  commimity  of  the  safety/ 
security  zones  and  restrictions  imposed. 

3.  A  new  §  165.T07-077  is  added  to 
read  as  follows: 

§  1 65  TC?~C77    Safety  Zone:  Savannah 
River,  Sawannan,  GA. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone:  All  waters  within  a 
200  yards  radius  around  the  vessel  that 
will  carry  the  Olympic  torch  to  the 
Savannah  waterfront.  The  zone  will 
commence  on  the  Savarmah  River 
approximate  position  of  32°  02'. 10  N, 
80°  54  .16  W  in  the  vicinity  of  Coast 
Guard  Station  Tybee  and  ending  at  an 
approximate  position  32°05'.  13  N, 
81°05'.47  West  at  the  Highway  17 
bridge. 

(b)  Effective  dates.  This  section  is 
effective  at  8  a.m.  EDT  and  expires  at  9 
p.m.  EDT  on  July  10,  1996,  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Savannah,  GA. 

(c)  Regulations. 

In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  the  zone  is  subject  to  the 
following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
his  representative. 

(2)  The  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port,  Savaimah,  GA,  to  act  on  his 
behalf  regardless  of  the  support 
platform. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (912)  652- 
4353.  Vessels  assisting  in  the 
enforcement  of  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  or 
81,  or  vessel  operators  may  determine 
the  restrictions  in  effect  for  the  safety 
zone  by  coming  alongside  a  vessel 
patrolling  the  perimeter  of  the  safety 
zone. 

(5)  The  Captain  of  the  Port  will  issue 
a  Marine  Safety  Information  Broadcast 
Notice  to  Mariners  to  notify  the 
maritime  community  of  the  safety  zone 
and  restrictions  imposed. 


4.  A  new  §  165.T07-078  is  added  to 
read  as  follows: 

§165.107-078    Safety  Zone:  Savannah 
River,  Savannah,  GA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  a  50  yards 
radius  around  a  fireworks  barge  in  the 
vicinity  of  Rousakis  Plaza,  Savannah 
River,  Savannah,  GA  at  an  approximate 
position  of  32°  04'  .55  N,  81°  05'  .27  W. 

(b)  Effective  dates.  This  section  is 
effective  at  10  p.m.  EDT  and  expires  at 
11  p.m.  EDT  on  July  4,  1996,  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Savaimah,  GA. 

(c)  Regulations. 

In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  the  zone  is  subject  to  the 
following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port  or 
his  representative. 

(2)  The  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port,  Savannah,  GA,  to  act  on  his 
behalf  regardless  of  the  support 
platform. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (912)  652- 
4353.  Vessels  assisting-in  the 
enforcement  of  the  safety  zone  may  be 
contacted  on  VHF-FM  channels  16  or 
81,  vessel  operators  may  determine  the 
restrictions  in  effect  for  the  safety  zone 
by  coming  alongside  a  vessel  patrolling 
the  perimeter  of  the  safety  zone. 

(5)  The  Captain  of  the  Port  will  issue 
a  Marine  Safety  Information  Broadcast 
Notice  to  Mariners  to  notify  the 
maritime  community  of  the  safety  zone 
and  restrictions  imposed. 

Dated:  December  20, 1995. 
Roger  T.  Rufie,  ]t., 

Hear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 
|FR  Doc.  96-^7  Filed  1-2-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85,  86,  and  88 
[AMS-FRL -6347-2] 
RIN  206O-AF87 

Sales  Volume  Limit  Provisions  for 
:i'Tiall-Voiume  Manufacturers 
Certification  of  Clean-Fuel  and 
Conventional  Vehicle  Conversions  and 
Related  Provisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  On  September  21,  1994,  EPA 
published  a  final  rule  establishing 
emission  standards  for  natural  gas-  and 
liquified  petroleum  gas- fueled  vehicles 
and  engines  ("Gaseous  Fuels  Rule").  On 
September  30.  1994.  EPA  pubUshed  the 
final  rule  establishing  emission 
standards  for  clean-fuel  vehicles  (CFVs) 
and  engines  and  requirements  for  CFV 
conversions  ("CFV  Standards  Rule"). 
Included  in  each  rule  were  provisions 
intended  to  extend  the  applicability  of 
the  existing  vehicle  sales  volume  limit 
under  EPA's  Small- Volume 
Manufacturers  (SVM)  certification 
program  (10,000  vehicles)  to  aftermarket 
vehicle  converters.  In  the  case  of  the 
Gaseous  Fuels  Rule,  the  existing  10.000- 
vehicle  volume  limit  was  promulgated 
for  aftermarket  conversions  as  a  final 
rule.  In  the  case  of  the  CFV  Standards 
Rule,  the  10,000  vehicle  hmit  was 
presented  as  a  direct  final  rule,  to 
become  final  only  in  the  absence  of 
adverse  comment. 

Since  adverse  comments  were 
received  within  the  allotted  time,  the 
vehicle  limit  provision  is  not  effective, 
and  EPA  is  removing  this  provision 
elsewhere  in  today's  Federal  Register. 
In  its  place,  this  action  proposes  to 
establish  the  basic  10.000  vehicle/ 
engine  total  annual  sales  eligibility  limit 
for  vehicle  converters  seeking  CFV 
certification  under  the  Small- Volume 
Manufacturers  provisions.  In  addition. 
EPA  proposes  to  implement  a  short-term 
mechanism  which  would  allow 
converters  of  alternative  fuel  vehicles  to 
petition  EPA  for  an  increase  in  the 
allowable  volume  limit  when  the  nature 
of  their  business  operations  are 
substantially  different  than  that  of 
original  equipment  manufacturers. 

To  encourage  the  production  of 
Inherently-Low  Emission  Vehicles 
(ILEVs),  this  action  also  proposes  to 
allow  additional  options  for  external 
ILEV  label  dimensions.  In  this  action. 
EPA  is  also  proposing  to  amend  two 


California  Pilot  Program  (CPP) 
requirements:  the  method  for 
determining  a  manufacturer's  CFV  sales 
quota  and  the  method  for  administering 
CPP  credits.  Finally,  this  proposal 
includes  several  additional  technical 
amendments  to  the  regulations  issued 
under  Clean  Fuel  Fleet  Program  and 
California  Pilot  Program  final  rules  (40 
CFR  part  86.  subparts  A  and  N.  and  40 
CFR  part  88.  subparts  A,  B,  and  C).  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  finalizing  these 
technical  amendments  to  the  Clean  Fuel 
Fleet  Program  and  California  Pilot 
Program  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  these  technical  amendments  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed 
description  of  these  technical 
amendments  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  the  technical  amendments 
in  this  proposed  rule.  If  EPA  receives 
adverse  comments,  the  affected  portions 
of  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
proposed  rule. 

Tnis  proposal  would  reduce  the 
regulatory  burden  for  industry 
(especially  the  aftermarket  conversion 
industry),  and  it  is  highly 
accommodating  to  their  concerns.  In 
addition,  this  proposal  would  clarify 
and  streamline  existing  regulations  for 
certifiers  and  purchasers  of  clean-fuel 
and/or  alternative  fuel  vehicles. 
DATES:  Comments  on  this  proposal  will 
be  accepted  until  February  2.  1996. 
Additional  information  on  the 
procedure  for  submitting  comments  can 
be  found  under  "Public  Participation" 
in  the  SUPPLEMENTARY  INFORMATION 
section. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  in  response  to 
this  action  (in  duplicate  if  possible)  to 
Pubhc  Docket  Nos.  A-92-30  and  A-92- 
14  for  conversion  provisions  and  Public 
Docket  No.  A-92-69  for  CPP  provisions, 
at:  Air  Docket  Section.  U.S. 
Environmental  Protection  Agency, 
Attention:  Docket  Nos.  A-92-30,  A-92- 
14.  or  A-92-69.  First  Floor.  Waterside 
Mall.  Room  M-1500.  401  M  Street  SW.. 
Washington,  DC  20460.  A  copy  of  the 
comments  should  also  be  sent  to  Mr. 
Bryan  Manning  (SRPB-12).  U.S.  EPA. 
Regulation  Development  and  Support 
Division.  2565  Plymouth  Road.  Ann 
Arbor.  MI  48105. 


Materials  relevant  to  this  action  have 
been  placed  in  Docket  Nos.  A-92-30 
and  A-92-14  or  A-92-69  by  EPA.  The 
docket  is  located  at  the  above  address 
and  may  be  inspected  from  8:00  a.m.  to 
5:30  p.m.  on  weekdays.  EPA  may  charge 
a  reasonable  fee  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bryan  Manning  (SRPB-12).  U.S.  EPA, 
Regulation  Development  and  Support 
Division,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105,  Telephone:  (313)  741- 
7832:  FAX:  313-741-7816. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Accessing  Electrcnic  Copies  of 
Rulemaking  Documents  through  the 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS) 

A  copy  of  this  action  is  available 
through  TTNBBS  under  OMS. 
Rulemaking  and  Reporting,  Alternative 
Fuels,  Clean  Fuel  Fleets.  TTNBBS  is 
available  24  hours  a  day,  7  days  a  week 
except  Monday  morning  from  8-12  EST 
when  the  system  is  dowTi  for 
maintenance  and  backup.  For  help  in 
accessing  the  system,  call  the  systems 
operator  at  919-541-5384  in  Research 
Triangle  Park,  North  Carolina,  during 
normal  business  hours  EST. 

B.  Background 

1.  The  Small- Volume  Manufacturers 
(SVM)  Certification  ProCTam. 

As  is  shown  in  40  CFR  86.094-14,  the 
Small-Volume  Manufacturers  (SVM) 
certification  program  exempts  entities 
seeking  a  Certificate  of  Conformity  with 
total  aimual  vehicle/engine  sales  less 
than  10,000  from  EPA's  full  certification 
program.  Specifically,  the  SVM 
provisions  relieve  such  entities  from 
some  elements  otherwise  required  to 
demonstrate  the  durability  of  emissions 
over  the  life  of  the  vehicle.  Instead  of 
accumulating  mileage  on  actual 
prototype  vehicles,  the  SVM  program  in 
some  cases  permits  the  use  of  EPA- 
assigned  values  for  emission 
deterioration.  This  can  be  of  significant 
economic  benefit  to  entities 
manufacturing  or  converting  relatively 
few  vehicles. 

In  the  Gaseous  Fuels  (59  FR  48472) 
and  the  CFV  Standards  (59  FR  50042) 
rules,  EPA  intended  to  apply  the  SVM 
program  to  aftermarket  converters  in  the 
same  way  the  Agency  has  applied  it  to 
manufacturers  of  complete  "original 
equipment"  vehicles  (OEMs),  including 
the  sales  volume  limit  of  10.000  annual 
sales.  Discussions  of  EPA's  perspective 
on  this  regulatory  provision  were 
presented  in  Section  II,  Part  B  of  the 
CFV  Emission  Standards  Final  Rule  (See 


59  FR  50063-50064;  September  30, 
1994)  and  Section  III. I.  of  the  Gaseous 
Fuels  Final  Rule  (See  59  FR  48486; 
September  21,  1994). 

2.  Comments  and  EPA  Responses. 

In  response  to  the  SVM  program 
volume  limit  provisions  of  the  CFV 
Standards  Final  Rule  and  the  Gaseous 
Fuels  Final  Rule,  EPA  received 
comments  from  the  Natural  Gas  Vehicle 
Coalition  (NGVC)  objecting  to  an  annual 
sales  volume  limit  of  10,000  vehicles 
applying  to  converters  seeking  to  certify 
under  the  provisions  for  small  volume 
manufacturers.  NGVC's  primary 
comments  were  based  on  the  concept 
that,  in  general,  the  nature  and  the 
economics  of  the  conversion  business  is 
fundamentally  different  than  the  nature 
and  economics  of  the  OEM  industry. 
Specifically,  NGVC  stated  that  the  sale 
price  of  the  respective  products  are  very 
different.  The  OEM  sells  a  complete 
vehicle,  usually  for  well  over  $10,000. 
By  comparison,  an  aftermarket  converter 
begins  with  existing  vehicles  and  adds 
new  fueling  technology,  using 
equipment  that  typically  costs  around- 
$1500,  according  to  NGVC.  From  an 
economic  perspective,  this  difference 
means  that  an  OEM  producing  a  certain 
number  of  vehicles  will  generally  have 
more  ability  to  absorb  certification  costs 
than  a  converter  producing  a  similar 
number  of  vehicles.  This  is  because  the 
OEM  could  usually  allocate  part  of  the 
certification  cost  to  each  vehicle  with 
less  relative  impact  on  the  overall  sale 
price  than  can  a  converter  selling  only 
the  add-on  equipment  and  installation. 

NGVC  requested  the  limit  under  the 
SVM  provisions  be  raised  to  30,000  for 
alternative  fuel  converters.  This  higher 
limit,  NGVC  believes,  would  remove  the 
incentive  for  converters  to  limit  sales  to 
10,000  or  less  in  order  to  qualify  for  the 
SVM  program  (i.e.,  10,000  sales  volume 
limit  is  a  detriment  to  the  sales  of 
alternative  fuel  conversions).  NGVC's 
suggested  30,000  volume  limit  is  based 
on  their  expectation  that,  within  the 
next  few  years,  a  typical  conversion 
system  manufacturer  will  wish  to  offer 
certified  kits  for  between  15  and  30 
engine  families,  and  average  sales  are 
likely  to  be  1,000  to  2,000  per  engine 
family.  According  to  NGVC's  estimates 
of  certification  costs,  the  added  cost  of 
durability  testing  for  engine  famiUes 
certified  under  the  basic  (non-SVM) 
program  could  double  the  total 
development  and  certification  costs. 
NGVC  believes  that  as  sales  of  certified 
kits  grow  beyond  30,000,  sales  of  the 
more  popular  engine  families  can  be 
expected  to  reach  4,000  to  5,000  per 
engine  family.  At  this  level  of  sales, 
NGVC  believes  that  the  per-vehicle  cost 


of  full  certification  would  become  more 
reasonable. 

NGVC  also  expressed  concerns  about 
other  aspects  of  EPA's  full  certification 
program  as  they  apply  to  conversions. 
They  commented  that  certification  on 
an  engine  family-by-family  basis  should 
be  replaced  by  a  grouping  of  engine 
families,  since  certification  costs  for 
low-production  families  are  high  on  a 
per-vehicle  basis.  Second,  NGVC 
presented  their  view  that  durability 
testing  of  conversion  prototypes  is 
duplicative  of  the  OEM  durability 
testing  that  would  have  already  been 
done  on  the  base  vehicle. 

EPA  has  considered  each  of  these 
comments  and  proposes  provisions  in 
today's  action  which  we  believe 
addresses  each  concern.  In  general,  EPA 
believes  that  there  is  and  will  continue 
to  be  a  useful  role  for  certified 
alternative  fuel  conversions  in 
environmental  and  energy  policy  in  the 
coming  years.  Further,  EPA  understands 
NGVC's  argument  that  the  economic 
nature  of  the  conversion  business  differs 
substantially  from  that  of  the  OEM 
business  and  that  certification  costs, 
whether  under  full  certification  or  not, 
will  tend  to  be  relatively  more 
burdensome  for  converters  than  for 
OEMs.  Thus,  in  many  cases,  EPA 
believes  that  equity  in  terms  of 
economic  burden  for  certification  for 
converters  as  compared  to  OEMs  may 
warrant  different  treatment  under  the 
certification  protocols  for  the  two  types 
of  business  activity. 

However,  the  justification  provided 
by  NGVC  for  the  specific  sales  volume 
limit  of  30,000  lacked  sufficient  data 
and  analysis  to  prove  or  disprove  the 
appropriateness  of  any  specific  sales 
level.  The  cost  of  certification  per 
vehicle  is  a  function  of  whether  relief 
from  some  certification  protocols  is 
available  and  the  number  of  vehicles 
produced  under  a  certificate.  These 
variable  factors  exist  in  the  context  of 
the  likely  variety  of  business  situations 
of  future  converters,  some  of  which  will 
be  better  able  to  recover  additional  costs 
from  their  customers  than  others.  All  of 
these  factors  will  affect  the  level  of  sales 
at  which  the  certification  burden  for  an 
individual  converter  might  become  low 
enough  to  approach  that  of  a  typical 
OEM  SVM.  EPA  is  thus  not  prepared  at 
this  time  to  propose  a  specific  volume 
limit  for  all  converters  beyond  the 
existing  10,000  unit  limit. 

Regarding  the  comments  relating  to 
the  burden  of  the  broader  certification 
process,  EPA  is  also  proposing  in 
today's  action  to  reduce  certification 
burden  for  converters  by  providing 
flexibility  in  the  regulations  for 
determining  deterioration  factors.  (See 


section  II. B.  for  further  description  of 
this  proposed  action.)  In  addition,  EPA 
is  acting  administratively,  independent 
of  this  action,  to  provide  additional 
flexibility  to  gaseous-fueled  converters 
for  determining  their  deterioration 
factors.  EPA  recently  assigned 
deterioration  factors  for  vehicles 
converted  to  operate  on  gaseous  fuels. ' 
Manufacturers  may  use  mathematically 
derived  assigned  deterioration  factors  or 
generate  their  own  deterioration  factors 
using  an  abbreviated  durability  protocol 
(shortened-durability  test  of  only  25,000 
miles  of  operation).  EPA  believes  that 
these  temporary  measures  would  greatly 
reduce  the  effort  and  expense  required 
by  this  emerging  industry. 

II.  Description  of  Action 

A.  Sales  Volume  Limit  Provisions 

Today's  proposal  is  presented  in  two 
parts.  First,  to  be  consistent  with  the 
SVM  provisions  for  OEM's  and 
conventional  conversions,  EPA 
proposes  to  establish  the  10,000  vehicle/ 
engine  sales  volume  limit  for  CFV 
converters  under  the  small  volume 
manufacturers  provisions. 

In  addition,  EPA  proposes  to  make  a 
waiver  process  available  to  alternative 
fuel  vehicle  converters  which  provides 
the  opportunity  for  a  converter  to 
petition  EPA  to  permit  the  use  of  SVM 
certification  provisions  at  annual  sales 
levels  of  10,000  and  above.  This 
provision  would  be  available  for 
manufacturers  converting  vehicles/ 
engines  which  meet  40  CFR  85 
requirements  (conventional 
conversions)  and  for  those  converting 
vehicles  which  meet  40  CFR  88 
requirements  (CFV  conversions). 
Converters  would  need  to  demonstrate 
the  need  for  a  higher  limit  based  on,  but 
not  limited  to,  data  such  as  company 
sales  projections  and  cost  analysis  or 
other  information  indicating  that 
certification  costs  on  a  per-vehicle  basis 
will  be  substantially  greater  than  those 
for  an  OEM  vehicle  manufacturer.  An 
analysis  indicating  why  the  specific 
volume  limit  requested  is  appropriate 
would  also  be  necessary.  In  no  case 
could  the  limit  for  any  manufacturer 
exceed  30,000  total  units.  Converters 
would  have  to  apply  for  a  new  waiver 
each  model  year. 

EPA  is  proposing  that  this  waiver 
process  be  available  for  a  period  of  5 
years,  through  model  year  (MY)  2000. 
However,  EPA  also  asks  comment  on    ' 
whether  a  longer  time  period  is  more 


'  The  assigned  deterioration  factors  and  the 
abbreviated  durability  protocol  are  expected  to  be 
specified  in  a  "Dear  Manufacturer"  letter  that 
would  be  available  in  docket  A-92-14  and  A-92- 
30  and  on  TTNBBS. 
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appropriate,  and  if  so.  what  period  of 
time  and  why. 

EPA  believes  that  having  the  petition 
process  end  by  a  specific  date  is 
necessary  since  the  future  conversion 
market  is  uncertain.  This  provision  is 
most  critical  during  the  next  several 
years  as  the  alternate  fuel  vehicle 
conversion  industry  begins  business  in 
earnest  in  response  to  CAA,  Energy 
Pohcy  Act.  and  other  alternative  fuel 
fleet  and  vehicle  programs  at  the  state 
and  local  levels.  With  the  anticipated 
sales  growth  in  the  industry  as  a  whole 
and  for  the  individual  certifiers  of 
conversions,  the  ability  to  recover 
certification  costs  increases  over  time. 
Conversely,  since  the  difference  in 
business  activity  and  economics 
between  converters  and  OEMs  will  not 
totally  disappear  with  time,  a  longer 
term  petition  process  may  provide 
greater  parity  in  certification  cost 
between  converters  and  OEMs.  In  any 
event,  since  certification  costs  tend  to  be 
relatively  more  burdensome  for 
converters  than  for  OEMs  and  EPA 
believes  in  equity  in  terms  of  economic 
burden  for  certification,  the  proposed 
petition  process  would  only  apply  to 
aftermarket  conversions  and  not 
producers  of  complete  OEM  vehicles. 

B.  Technical  Amendments  to  the  Clean 
Fuel  Fleet  Program  and  California  Pilot 
Program 

The  technical  amendments  to  the 
Clean  Fuel  Fleet  Program  and  California 
Pilot  Program  that  EPA  considers  to  be 
noncontroversial  will  be  finalized  as  a 
direct  final  rule  (entitled, 
"Requirements  for  Determining 
Assigned  Deterioration  Factors  for 
Alternative  Fuel  Vehicles,  Amendments 
to  Labelling  Requirements  for  Inherently 
Low-Emission  Vehicles,  and  Related 
Provisions")  in  the  final  rules  section  of 
today's  Federal  Register.  These 
technical  amendments  pertain  to  40 
CFR  part  86.  subparts  A  and  N,  and  40 
CFR  part  88.  subparts  A,  B.  and  C.  See 
the  information  provided  in  the  direct 
final  rule  for  a  detailed  description  of 
these  technical  amendments. 

ni.  Environmental  and  Economic 
Impacts 

The  nature  of  today's  proposed 
approach  to  the  sales  volume  limit  for 
the  Small-Volume  Manufacturers 
certification  program  is  such  that  no 
impact  on  air  quality  should  result. 
Given  that  there  are  no  converters 
which  have  received  a  certificate  as  yet, 
it  appears  unlikely  that  any  such  entity 
will  approach  the  10.000  vehicle  level 
for  a  few  years.  If  and  when  that  does 
occur,  the  result  of  a  successful  petition 
by  a  converter  to  increase  the  SVM  sales 


volume  limit  will  not  seriously 
compromise  EPA's  confidence  that 
certified  emission  levels  are  being  met 
in  use.  The  SVM  provisions,  while 
providing  some  relief  in  the 
requirements  for  durability 
demonstration,  still  do  require  an 
assessment  of  durability.  While  some 
loss  of  control  could  theoretically  occur 
if  the  reduced  durability  demonstration 
were  in  serious  error,  the  Agency  does 
not  believe  that  this  is  likely  to  be 
common  and  in  any  event  the  numbers 
of  vehicles  involved  is  not  large  in 
comparison  to  conventional  vehicle 
production. 

Today's  proposed  action  may  have  a 
substantial  economic  benefit  for 
converters.  Depending  on  the  sales 
level,  the  result  of  a  successful  petition 
by  a  converter  to  increase  the  SVM  sales 
volume  limit  and  thus  be  exempt  from 
durability  testing,  could  cut  in  half  an 
engine  family's  development  and 
certification  costs. 

For  the  relaxed  ILEV  labelling 
requirements,  EPA  believes  that  if  the 
smaller  but  distinctive  ILEV  labels  are 
used  on  an  ILEV,  they  would  still  be 
able  to  be  clearly  identified  by  law 
enforcement  officials.  EPA  expects  that 
these  changes  would  help  encourage 
manufacturers  to  develop  and  produce 
ILEVs,  which  would  in  turn  have  a 
positive  environmental  impact  relative 
to  conventional  vehicles. 

With  these  proposed  changes  to  the 
CPP  program,  EPA  would  ease  the 
certification  burden  for  manufacturers 
with  no  effect  on  air  quality.  This  result 
would  occur  because  the  same  number 
of  vehicles  will  be  sold  under  the  CPP 
industry-wide;  only  the  relative 
allocations  among  manufacturers  might 
change. 

In  today's  proposal.  EPA  would 
reduce  the  regulatory  burden  on 
industry  without  effecting  air  quality. 
EPA  believes  this  proposal  is  highly 
accommodating  to  industry's  concerns. 

IV.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  its  final  decisions,  and 
therefore  solicits  comments  on  all 
aspects  of  today's  proposal.  Wherever 
applicable,  full  supporting  data  and 
detailed  analysis  should  be  submitted  to 
allow  EPA  to  make  maximum  use  of  the 
comments.  Commenters  are  especially 
encouraged  to  provide  specific 
suggestions  for  any  changes  to  any 
aspect  of  the  regulations  that  they 
believe  need  to  be  modified  or 
improved.  All  comments  should  be 
directed  to  EPA  Air  Docket,  Docket  No. 
A-92-30  and  A-92-14  for  the 
conversion  provisions  and  Docket  No. 
A-92-69  for  the  CPP  provisions  (See 


ADDRESSES).  The  official  comment 
period  will  last  for  30  days  following 
publication  of  today's  proposal. 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent,  and 
clearly  label  it  ."Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 

Information  covered  by  such  a  claim 
of  confidentiality  will  be  disclosed  by 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

V.  Statutory  Authority 

The  statutory  authority  for  this  action 
is  granted  by  Sections  202,  203,  206. 
207,  241, 242, 243, 244,  245,  246,  247. 
249,  and  301(a)  of  the  Clean  Air  Act. 

VI.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  believes  that  this 
proposal  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  This  proposal  provides 
greater  flexibility  for  converters  seeking 
to  certify  under  the  small  volume 


manufacturers  provisions,  thus 
eliminating  some  of  the  certification 
burden  for  nearly  all  converters.  ILEV 
labelling  requirements  have  been 
proposed  to  be  relaxed,  reducing  some 
of  the  certification  burden  for  certifiers 
of  alternative  fuel  vehicles.  Today's 
proposal  also  reduces  the  certification 
burden  for  manufactures  required  to 
produce  CFVs  under  the  CPP,  by 
providing  more  flexibility  in  CFV 
production  planning  and  credit 
reporting. 

VII.  Compliance  with  ReKuiatn.'-y 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  federal 
regulations  and  to  identify  significant 
adverse  impacts  on  a  substantial 
number  of  small  entities.  Because  the 
RFA  does  not  provide  concrete 
definitions  of  "small  entity", 
"significant  impact",  or  "substantial 
number",  EPA  has  established 
gviidelines  setting  the  standards  to  be 
used  in  evaluating  impacts  on  small 
businesses.^  Section  604  of  the 
Regulatory  Flexibility  Act  requires  EPA 
to  prepare  a  Regulatory  Flexibility 
Analysis  when  the  Agency  determines 
diat  diere  is  a  significant  adverse  impact 
on  a  substantial  number  of  small 
entities. 

Today's  proposal  will  allow  many  if 
not  all  converters  to  certify  their 
conversions  under  the  small  volume 
certification  provisions.  EPA  has 
evaluated  the  effects  of  today's  proposed 
regulation  and  the  Administrator  of  EPA 
certifies  that  there  would  not  be  an 
adverse  impact  on  a  substantial  number 
of  small  entities;  in  fact,  most  small 
converters  will  experience  an  economic 
benefit.  Therefore,  a  Regulatory 
Flexibility  Analysis  has  not  been 
performed  for  this  rule. 

Vm.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  written  statement  to 
accompany  any  proposed  or  final  rule 
where  the  estimated  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector  will  be  $100  million  or  more  in 
any  one  year.  Under  section  205,  EPA 
must  select  the  most  cost-effective  and 


•  U.S.  Environmental  Protection  Agency 
Memorandum  to  Assistant  Administrators, 
"Compliance  With  the  Regulatory  Flexibility  Act", 
EPA  Office  of  Policy,  Planning,  and  Evaluation, 
1984.  In  addition.  U.S.  Environmental  Protection 
Agency.  Memorandum  to  Assistant  Administrators. 
"Agency's  Revised  Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act".  EPA  Office  of  Policy, 
Planning,  and  Evaluation,  1992. 


least  burdensome  alternative  that 
achieves  the  objective  of  the  rule  and 
that  is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  and  uniquely 
impacted  by  the  rule. 

EPA  estimates  that  the  costs  to  State, 
local,  or  tribal  governments,  or  the 
private  sector,  from  this  proposal  would 
be  less  than  $100  million.  EPA  has 
determined  that  this  proposal  would 
reduce  the  regulatory  burden  imposed 
on  certifiers  of  clean-fuel  and/or 
alternative  fuel  vehicles  (especially 
converters  of  such  vehicles).  EPA  has 
determined  that  an  unfunded  mandates 
statement  therefore  is  unnecessary. 

IX.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  converters  in  this 
proposed  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paper 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  783.34)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136):  401  M  St..  S.W.;  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

Today's  proposal  does  not  add  any 
mandatory  information  collection 
requirements  for  converters  or  any  other 
entity,  but  EPA  has  prepared  an 
Information  Collection  Request 
document  for  this  proposal  since  the 
collection  of  information  would  be 
needed  for  some  converters  to  obtain  or 
retain  the  benefit  of  SVM  certification 
(collection  of  information  required  to 
obtain  or  retain  a  benefit).  (Under 
section  301(a)  of  the  Clean  Air  Act,  the 
Administrator  has  the  general  authority 
"...  to  prescribe  such  regulations  as  are 
necessary  to  carry  out  his  fimctions 
under  this  Act.)  For  aftermarket 
converters  who  choose  to  petition  EPA 
to  be  included  under  the  SVM 
provisions  at  a  higher  sales  volume, 
basic  data  on  the  projected  sales,  cost  of 
certification,  and  why  the  specific 
volume  limit  requested  is  appropriate 
would  need  to  be  included  in  the 
petition  to  demonstrate  economic 
hardship  of  the  current  sales  volume 
limit.  This  ICR  would  be  an  amendment 
to  the  base  Certification  Program  ICR, 
and  the  same  confidentiality  provisions 
in  the  base  Certification  Program  ICR 
would  apply  to  this  ICR  as  well. 

For  this  ICR,  the  projected  annual 
average  cost  and  hour  burden  (reporting 
and  recordkeeping)  for  respondents 
would  be  $4,800  and  80  hours, 


respectively  for  the  five  year  period 
1996  through  2000  model  year.  For  five 
respondents  at  five  hours  per  response, 
the  annual  average  reporting  burden 
would  be  60  hours.  This  converter  ICR 
does  not  include  capital  and  start-up 
costs,  operation  and  maintenance  costs, 
and  purchases  of  services  costs  for  the 
following  reasons:  there  is  not  any 
testing  burden  associated  with  this  ICR 
and  prior  to  certification  the 
respondents  would  have  collected  the 
necessary  information  for  their  own 
planning  purposes.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  £uid  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  appUcable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor  ,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M.  St.,  S.W.;  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  N.W.,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  Janaury  3, 
1996,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  February  2,  1996.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

The  information  collection 
requirements  of  the  Credit  Program  for 
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Cauloniia  Fiiot  Test  Frugrain  have  been 
amended  to  reflect  today's  relaxation  of 
the  credit  reporting  requirements.  These 
amended  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq..  and  have  been 
assigned  OMB  control  number  2060- 
0229.  A  copy  of  the  Information 
Collection  Request  document  (ICR  No. 
1590)  may  be  obtained  from  5>anay 
Fanner,  OPPE  Regulatory  Information 
Division,  U.S.  Environmental  Protection 
Agency  (2136);  401  M  St.  S.W.; 
Washington,  IX!  20460  or  by  calling 
(202)  260-2740. 

Send  conunents  regarding  this 
collection  of  information  to  the  Director, 
OPPE  Regulatory  Information  Division, 
U.S.  Environmental  Protection  Agency 
(2136);  401  M.  St..  S.W.;  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  N.W  ,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence. 

ListofSll^ecto 

40  CFR  Part  85 

Environmental  protection.  Imports. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

40  CFH  Part  86 

Environmental  protection. 
Administrative  practice  and  procedures, 
Confidential  business  information. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  88 

Environmental  protection.  Motor 
vehicle  pollution.  Repwrting  and 
recordkeeping  requirements. 

Dated:  November  27.  1995. 
Carol  M.  Browner. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  85  and  88  of  title  40  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  85— {AMENDED] 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7507,  7521,  7522. 
7524.  7525.  7541,  7542,  7543,  7547,  7601(a). 

2.  Section  85.501  of  Subpart  F  is 
revised  to  read  as  follows: 


§85.501     General  appUcaMlity. 

Sections  85.501  through  85.506  are 
applicable  to  aftermarket  conversion 
systems  for  which  an  enforcement 
exemption  is  sought  from  the  tampering 
prohibitions  contained  in  section  203  of 
the  Act. 

3.  Section  85.503  of  subpart  F  is 
amended  by  revising  paragraphs  (a)  and 
(b)(1)  to  read  as  follows: 

1 86.503    Conditions  of  exemption. 

(a)  As  a  condition  of  receiving  an 
enforcement  exemption  from  the 
tampering  prohibitions  contained  in 
section  203  of  the  Act,  an  aftermarket 
conversion  certifier  must  certify  the 
aftermarket  conversion  system,  using 
the  applicable  procedures  in  part  86  of 
this  chapter,  and  meeting  the  applicable 
standards  and  requirements  in 
§§85.504.  85.505  and  85.506,  and 
accept  liability  for  in-use  performance 
of  the  aftermarket  conversion  system  as 
outlined  in  this  part. 

(b)**  • 

(1)  Install  a  conversion  which  has 
been  certified  as  a  new  vehicle  or 
engine,  using  the  applicable  procedures 
in  part  86  of  this  chapter,  and  meeting 
the  applicable  standards  and 
requirements  in  §§85.504,  85.505  and 
85.506;  and 


4.  A  new  §  85.506  is  added  to  subpart 
F.  to  read  as  follows: 


UMI 


f86.S0<    SalM  vokOTM  limit  for  t»M 
aflwmarliet  conv«r«k>n  corHttor  under  ttte 
wnaN-vokime  manwtacturorm  certtflcatton 
program. 

(a)  The  optional  small-volume 
manufacturers  certification  procedures 
as  described  in  40  CFR  86.092-14  apply 
to  aftermarket  conversions  assembled  by 
aftermarket  conversion  certifiers  with 
U.S.  sales  of  fewer  than  10,000  units.  An 
aftermarket  conversion  certifier  with 
sales  greater  than  10,000  per  year  may 
petition  the  Administrator  for 
permission  to  use  the  small-volume 
manufacturers  certification  procedures 
for  conversions  certified  on  or  before 
December  31,  2000. 

(1)  The  aftermarket  conversion 
certifier  shall  demonstrate  to  the 
Administrator  economic  hardship  of  the 
10,000  sales  volume  limit.  At  a 
minimum,  the  aftermarket  conversion 
certifier  shall  provide  to  the 
Administrator  the  following  data: 
company  sales  projections  (by  engine 
family),  cost  analysis  indicating  that 
certification  costs  on  a  per-vehicle  basis 
will  be  substantially  greater  than  those 
for  an  OEM  vehicle  manufacturer  (i.e.. 
incremental  cost  of  full  durability 
testing  p>er  vehicle),  and  an  analysis 
indicating  why  the  specific  volume 


limit  requested  is  appropriate.  The 
Administrator  may  require  additional 
data  as  he  may  deem  necessary  to 
demonstrate  economic  hardship  of  the 
10,000  sales  volume  limit.  The 
aftermarket  conversion  certifier  must 
receive  approval  ftt)m  the  Administrator 
on  a  case  by  case  basis  to  waive  the 
10,000  sales  volume  limit,  and  the 
certifier  shall  apply  for  a  new  waiver 
each  model  year.  In  no  case  shall  the 
sales  volume  limit  for  any  petitioner 
exceed  30,000. 

(2)  For  aftermarket  conversions 
certified  after  December  31,  2000,  the 
10.000  sales  volume  limit  in  40  CFR 
86.094-14(b)(l]  shall  apply. 

(b)  The  sales  volume  limit  provided  in 
paragraph  (a)  of  this  section  shall  apply 
to  the  aggregate  total  of  all  vehicles  sold 
by  a  given  aftermarket  conversion 
certifier  at  all  of  its  installation  facilities 
without  regard  to  the  model  year  of  the 
original  vehicles  upon  which  the 
conversions  are  based.  All  vehicle  sales 
will  be  included  in  calculating  the 
aftermarket  conversion  certifier's 
aggregate  total,  including  vehicle 
conversions  performed  under  the 
requirements  of  this  part  85  and  40  CFR 
part  88  (clean-fuel  vehicle  conversions), 
and  all  other  vehicle  conversions. 
Vehicle  conversions  not  covered  by  this 
part  85  will  be  counted  if  they  occur 
within  the  model  year  for  which 
certification  is  sought. 

DAB-  ^  r„.E4H-cueL.  vehk:les 

5.  The  authority  citation  for  Part  88 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7418,  7581. 
7582,  7563.  7584,  7566,  7588,  7589,  7601(a). 

6.  Section  88.306-94  of  subpart  C  is 
amended  by  revising  paragraph  (b)(3)  to 
read  as  follows: 


vahicla. 


.»red 


•>j*    ''ee' 


(b)*** 

(3)  For  the  purpose  of  determining 
whether  certification  under  the  Small- 
Volume  Manufacturers  Certification 
Program  pursuant  to  the  requirements  of 
40  CFR  86.092-14  is  permitted  for  the 
clean-fuel  vehicle  aftermarket 
conversion  certifier,  the  10,000  sales 
volume  limit  in  40  CFR  86.094-14(b)(l) 
shall  apply.  A  clean-fuel  vehicle 
aftermarket  conversion  certifier  with 
sales  greater  than  10,000  per  year  may 
petition  the  Administrator  for 
permission  to  use  the  small-volume 
certification  procedures  for  conversions 
certified  on  or  before  December  31, 
2000. 


(i)  The  clean-fuel  vehicle  aftermarket 
conversion  certifier  shall  demonstrate  to 
the  Administrator  economic  hardship  of 
the  10.000  sales  volume  limit.  At  a 
minimum,  the  clean-fuel  vehicle 
aftermarket  conversion  certifier  shall 
provide  to  the  Administrator  the 
following  data:  company  sales 
projections  (by  engine  family),  cost 
analysis  indicating  that  certification 
costs  on  a  per-vehicle  basis  will  be 
substantially  greater  than  those  for  an 
OEM  vehicle  manufactiu^r  (i.e., 
incremental  cost  of  full  durability 
testing  per  vehicle),  and  an  analysis 
indicating  why  the  specific  volume 
limit  requested  is  appropriate.  The 
Administrator  may  require  additional 
data  as  he  may  deem  necessary  to 
demonstrate  economic  hardship  of  the 
10,000  sales  volume  limit.  The  clean- 
fuel  vehicle  aftermarket  conversion 
certifier  must  receive  approval  from  the 
Administrator  on  a  case  by  case  basis  to 
waive  the  10,000  sales  volume  limit, 
and  the  certifier  shall  apply  for  a  new 
waiver  each  model  year.  In  no  case  shall 
the  sales  volume  limit  for  any  petitioner 
exceed  30,000. 

(ii)  For  clean-fuel  vehicle  aftermarket 
conversion  configurations  certified  after 
December  31,  2000,  the  10,000  sales 
volume  limit  in  40  CFR  86.094-14(b)(l) 
shall  apply. 

(iii)  The  sales  volume  limit  provided 
in  paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of 
this  section  shall  apply  to  the  aggregate 
total  of  all  vehicles  sold  by  a  given 
clean-fuel  vehicle  aftermarket 
conversion  certifier  at  all  of  its 
installation  facilities  without  regard  to 
the  model  year  of  the  original  vehicles 
upon  which  the  conversion 
configurations  are  based.  All  vehicle 
sales  will  be  included  in  calculating  the 
clean-fuel  vehicle  aftermarket 
conversion  certifier's  aggregate  total, 
including  vehicle  conversions 
performed  under  the  requirements  of 
this  part  88,  and  all  other  vehicle 
conversions.  Vehicle  conversions  not 
covered  by  this  part  88  will  be  counted 
if  they  occur  within  the  model  year  for 
which  certification  is  sought. 
***** 
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DEPARTMENT  OF  TRANSPCP^i'"'ON 

National  Highway  Iraft.c  So'ety 
Administration 

49  CFR  Pan  533 

[Docket  No  94-2:   Notice  2] 

RIN  2127-AF16 

Light  Truck  Average  F,jei  Economy 
Standard,  Model  Year  1998 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  ' 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
tjsub.ish  an  average  fuel  economy 
standard  for  light  trucks  manufactured 
in  model  year  (MY)  1998.  The  issuance 
of  a  standard  is  required  by  statute.  The 
agency  is  proposing  to  set  a  combined 
standard  for  all  light  trucks  at  20.7  miles 
per  gallon  (mpg)  for  MY  1998. 
DATES:  Comments  must  be  received  on 

r  :  .  :   rp  February  20,  1996. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  number  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street  SW, 
Washington,  DC  20590.  The  Docket  is 
open  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday.  Submission  containing 
information  for  which  confidential 
designation  is  requested  should  be 
submitted  (in  three  copies)  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  Room  5219,  400 
Seventh  Street  SW,  Washington,  DC 
20590,  and  seven  additional  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orron  Kee.  Office  of  Market  Incentives, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW, 
Washington.  DC  20590  (202-366-0846). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  Congress  included  a 
provision  in  that  Act  establishing  an 
automotive  fuel  economy  regulatory 
program.  That  provision  added  title  V, 
"Improving  Automotive  Efficiency,"  to 
the  Motor  Vehicle  Information  and  Cost 
Saving  Act.  Title  V  has  been  amended 
and  recodified  without  substantive 
change  into  Chapter  329  of  Title  49  of 
the  United  States  Code.  Chapter  329 
provides  for  the  establishment  of 


average  fuel  economy  standards  for  cars 
and  light  trucks. 

Section  32902(a)  of  Chapter  329 
requires  the  Secretary  of  Transportation 
to  issue  light  truck  fuel  economy 
standards  for  each  model  year.  Chapter 
3129  provides  that  the  fuel  economy 
standards  are  to  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
determining  the  maximum  feasible 
average  fuel  economy  level,  the 
Secretary  is  required  under  section 
32902(f)  to  consider  four  criteria: 
technological  feasibility,  economic 
practicability,  the  effect  of  other  motor 
vehicle  standards  of  the  Government  on 
fuel  economy,  and  the  need  of  the 
United  States  to  conserve  energy. 
(Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA  (41  FR  25015, 
June  22,  1976)).  Such  standards  must  be 
established  no  later  than  18  months 
prior  to  the  beginning  of  the  model  year 
in  question.  Pursuant  to  this  authority, 
the  agency  has  set  Corporate  Average 
Fuel  Economy  (CAFE)  standards 
through  MY  1997.  The  standard  for  MY 
1997  is  20.7  mpg. 

Following  the  establishment  of  the 
light  truck  fuel  economy  standards 
through  1997,  the  process  of 
establishing  standards  for  model  years 
after  MY  1997  began  with  the 
publication  of  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  the 
Federal  Register  (59  FR  16324)  on  April 
6,  1994.  The  ANPRM  outlined  the 
agency's  intention  to  set  standards  for 
some  or  all  of  model  years  1998  to  2006. 
The  ANPRM  solicited  comments 
through,  among  other  things,  nine 
questions  designed  to  assist  the  agency 
in  developing  the  proposed  standards. 

Comments  were  submitted  by  six 
manufacturers:  Ford.  General  Motors 
(CM),  Chrysler,  Nissan,  Toyota,  and  the 
Rover  Group.  Comments  were  also 
submitted  by  the  American  Automobile 
Manufacturers  Association  (AAMA),  the 
American  Council  for  an  Energy 
Efficient  Economy  (ACEEE),  the 
Coalition  for  Vehicle  Choice  (CVC),  the 
Competitive  Enterprise  Institute,  and 
many  other  organizations  and  private 
individuals. 

On  November  15,  1995,  Congress 
enacted  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1996, 
P.L.  104-50.  A  provision  in  that  Act 
precludes  the  agency  from  using  any 
funds  appropriated  for  that  year  to 

prepare,  propose,  or  promulgate  any 
regulations  *  *   *  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  *  *  *  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
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automobiles  pnor  to  enactment  of  tnis 
section.  (Section  330.  PL  104-50) 

Since  CAFE  standards  must  be  set  no 
later  than  eighteen  months  before  the 
model  year  in  question,  the  agency  must 
adopt  the  MY  1998  standard  during  FY 
1996. 

The  possibility  of  setting  light  truck 
CAFE  standards  for  a  multi-year  period 
raises  complex  issues,  many  of  which 
were  addressed  by  the  comments  on  the 
ANPRM.  Faced  with  a  statutory 
deadline  of  approximately  April  1, 
1996,  for  promulgating  a  standard  for 
MY  1998,  the  agency  has  decided  to 
defer  rulemaking  for  MY's  1999-2006. 
In  this  notice,  the  agency  is  therefore 
proposing  a  standard  only  for  MY  1998. 

n.  Overview  of  Proposal 

This  notice  proposes  to  establish  an 
average  fuel  economy  standard  for  Ught 
trucks  of  20.7  mpg  for  MY  1998.  The 
agency's  proposal  is  based  on 
information  derived  from  a  variety  of 
sources.  One  major  source  is  the 
submissions  received  in  response  to  the 
April  6,  1994,  ANPRM,  which  are 
available  in  Docket  No.  94-2&-N0.1. 
The  agency's  decision  is,  of  course, 
constrained  by  the  provisions  of  P.L. 
104-50  noted  above. 

As  a  part  of  proposing  a  standard,  this 
notice  discusses  a  variety  of  issues 
which  are  being  considered  by  the 
agency,  all  of  which  are  relevant  to  the 
statutory  criteria  in  Chapter  329.  In 
providing  a  comment  on  a  particular 
matter,  commenters  are  requested  to 
provide  all  relevant  factual  information 
to  support  conclusions  or  opinions, 
including  but  not  limited  to  statistical 
and  cost  data,  and  the  source  of  such 
information. 

ni.  Manufacturer  Capabilities  for  MY 
1998 

In  evaluating  manufacturers'  fuel 
economy  capabilities  for  MY  1998,  the 
agency  has  analyzed  manufacturers' 
current  projections  and  underlying 
product  plans  and  has  considered  what, 
if  any.  additional  actions  the 
manufacturers  could  take  to  improve 
their  fuel  economy.  A  more  detailed 
discussion  of  these  issues  is  contained 
in  the  agency's  Preliminary  Regulatory 
Impact  Analysis  (PRIA),  which  has  beien 
placed  in  the  docket  for  this  notice. 
Some  of  the  information  included  in  the 
PRIA.  including  the  details  of 
manufacturers'  future  product  plans, 
has  been  determined  by  the  agency  to  be 
confidential  business  information 
whose  release  could  cause  competitive 
harm.  The  public  version  of  the  PRIA 
omits  the  confidential  information. 


A.  Manufacturer  Projections 

1 .  General  Motors 

In  an  August  1994  submission 
General  Motors  projected  CAFE  within 
a  range  of  21.1  to  21.9  mpg  for  the  1998 
model  year.  CM  submitted  a  revised 
estimate  on  May  31.  1995,  indicating 
that  certain  technological  improvements 
and  other  changes  it  had  anticipated 
could  not  be  implemented  in  the  time 
period  outlined  in  its  first  submission. 
The  May  31,  1995,  submission  projected 
a  range  of  20.6  to  21.3  mpg.  This 
compares  to  a  projection  of  19.8  mpg  for 
MY  1995  from  GM's  mid-model  year 
report  of  )uly  31,  1995. 

2.  Ford 

Ford  projected  in  August  1994  that  it 
could  achieve  a  CAFE  level  within  a 
range  of  20.4  to  21.0  mpg  for  MY  1998. 
This  compares  to  a  |uly  1995  mid-model 
year  report  projection  of  20.6  mpg  for 
MY  1995. 

3.  Chrysler 

Chrysler  projected  in  August  1994 
that  it  could  achieve  a  CAFE  level  of 

21.0  mpg  for  MY  1998.  This  compares 
to  a  mid-model  year  report  projection  of 

20.1  mpg  for  MY  1995.  Chrysler 
submitted  a  revised  estimate  for  MY 
1998  of  20.1  mpg  on  September  18, 
1995,  which  was  received  (13  months 
after  the  end  of  the  comment  period)  too 
late  to  be  considered  for  this  NPRM. 
However,  the  agency  will  consider  these 
new  data  prior  to  taking  final  action  on 
the  MY  1998  Standard. 

4.  Other  Manufacturers 

Most  of  the  other  light  truck 
manufacturers  exceed  the  CAFE  levels 
of  the  large  domestic  manufacturers. 
The  exceptions  are  the  Rover  Group, 
which  projected  16.3  mpg  for  the  1995 
model  year  in  July  1995,  and 
Volkswagen,  a  manufacturer  of 
passenger  vans,  which  projected  18.6 
mpg  for  the  1995  model  year  in  July 
1995.  Mercedes-Benz  plans  to  enter  the 
light  truck  market  with  a  sport  utility 
vehicle  whose  CAFE  level  is  unknown. 

Nissan,  Toyota  and  the  Rover  Group 
submitted  comments  in  response  to 
NHTSA's  April  6,  1994  notice. 

Nissan's  submission  did  not  contain 
any  projections  for  specific  model  years. 
Its  1995  mid-model  year  report 
indicated  a  1995  CAFE  level  of  22.5 
mpg.  The  Rover  Group's  submission 
also  did  not  contain  any  projections  for 
the  1998  model  year.  The  Rover  Group 
indicated  in  its  August  1994  submission 
that  it  could  not  attain  significant 
improvements  in  fuel  economy  until 
MY  2002  or  later,  Toyota's  August  1994 
submission  projected  a  1998  MY  CAFE 


of  22.4-23.0  mpg.  This  compares  to  a 
July  1995  mid-model  year  report 
projection  of  21.2  mpg  for  MY  1995. 

B.  Possible  Additional  Actions  Affecting 
MY  1998  CAFE 

1 .  Further  Technological  Changes 

NHTSA  has  considered  whether 
manufacturers  can  use  further 
technological  changes  to  improve  their 
CAFE  beyond  their  August  1994 
projections  for  MY  1998.  The  ability  to 
improve  CAFE  by  further  technological 
changes  to  product  plans  is  dependent 
on  the  availabiUty  of  fuel  efficiency 
enhancing  technologies  that 
manufacturers  are  able  to  apply  within 
the  available  time. 

The  agency's  PRIA  discusses  the  fuel 
efficiency  enhancing  technologies 
which  are  expected  to  be  available 
during  the  MY  1998  time  period.  A 
significant  potential  constraint  on  the 
increased  use  of  these  technologies  for 
MY  1998  is  the  limited  leadtirae. 
NHTSA  recognizes  that  the  leadtime 
necessary  to  implement  significant 
improvements  in  engines, 
transmissions,  aerodynamics  and  rolling 
resistance  is  typically  at  least  three 
years.  Also,  as  the  agency  discussed  in 
establishing  its  final  rule  for  MYs  1996- 
97,  once  a  new  design  is  established  and 
tested  as  feasible  for  production,  the 
leadtime  necessary  to  design  tools  and 
establish  quantity  production  is 
typically  30  to  36  months.  Some 
potential  major  changes  may  take  even 
longer.  Further,  light  trucks  have  a  long 
model  life,  i.e.,  8-10  years  or  more.  If  a 
manufacturer  must  make  a  major  model 
change  ahead  of  its  normal  schedule, 
this  change  may  have  a  significant, 
unprogrammed  financial  impact. 

Given  the  leadtime  constraints,  the 
agency  does  not  believe  that 
manufacturers  can  achieve  a  significant 
improvement  in  these  projected  CAFE 
levels  for  MY  1998  by  additional 
technological  actions. 

2.  Product  Restrictions 

As  an  alternative  to  technological 
improvements,  manufacturers  could 
improve  their  CAFE  by  restricting  their 
product  offerings,  e.g.,  limiting  or 
deleting  production  of  particular  larger 
light  truck  models  and  larger 
displacement  engines.  Such  product 
restrictions,  if  made  necessary  by 
selection  of  a  CAFE  standard  that  is 
above  manufacturers'  capabilities,  could 
result  in  adverse  effects  on  vehicle  sales, 
or  industry-wide  employment,  if 
consumers  elected  to  retain  older 
vehicles  longer  than  usual  or  purchase 
the  product  of  a  competitor  that  was  not 
similarly  constrained.  If  consumers 
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chose  instead  to  purchase  vehicles  over 
8,500  pounds  GVWR,  which  are  not 
subject  to  CAFE  standards,  this  shift 
would  have  the  additional  effect  of 
defeating  the  energy-saving  aims  of  the 
CAPE  program.  The  agency's 
preliminary  analysis  of  manufacturer 
capabilities  indicates  that  20.7  mpg  is 
an  appropriate  level  for  the  least  capable 
manufacturer  writh  a  significant  market 
share. 

Application  of  a  standard  that  would 
require  product  restrictions  could  have 
a  substantial  economic  impact.  In  its 
most  recent  previous  light  truck  CAFE 
rulemaking,  the  agency  estimated  the 
loss  of  production  associated  with 
sufficient  product  restrictions  to  raise 
the  CAFE  of  the  least  capable 
manufacturer  by  0.5  mpg.  This  analysis, 
contained  in  the  final  rule  establishing 
MY  1996-97  light  truck  CAFE  standards 
published  in  the  Federal  Register  on 
April  6.  1994  (59  FR  16312),  indicated 
that  product  restrictions  could  result  in 
significant  losses  in  production.  This 
loss  of  production  would  cause 
hardship  in  the  automobile  industry  and 
result  in  the  loss  of  jobs  and  other 
economic  effects.  In  addition  to  the 
adverse  impacts  on  the  automotive 
industry,  the  analysis  concluded  that  a 
wide  range  of  businesses  could  be 
seriously  affected  to  the  extent  that  they 
could  not  obtain  the  light  trucks  they 
need  for  business  use.  Also,  such 
product  restrictions  could  unduly  limit 
consumer  choice. 

Given  these  considerations,  which  the 
agency  believes  are  equally  applicable 
to  MY  1998,  NHTSA  tentatively 
concludes  that  product  restrictions 
should  not  be  considered  as  part  of 
manufacturers'  capabilities  to  improve 
MY  1998  CAFE. 

C.  Manufacturer-Specific  CAFE 
Capabilities 

Of  the  manufacturers  producing  light 
trucks  for  sale  in  the  U.S.  in  MY  1995. 
only  two  were  projecting  a  CAFE  lower 
than  the  large  major  domestic 
manufacturers:  the  Rover  Group  and 
Volkswagen.  The  Rover  Group  imports 
a  small  number  of  luxury  4WD  utility 
vehicles  and  Volkswagen  imports  a 
small  number  of  passenger  vans. 
Because  none  of  these  fleets  have  a 
significant  share  of  the  U.S.  market,  and 
because  the  agency  must  set  standards 
on  an  "industry-wide"  basis,  the 
discussion  in  this  section  will  be 
limited  to  the  capabilities  of  the  three 
large  domestic  Ught  truck 
manufacturers:  Chrysler,  Ford,  and  GM. 
Each  of  these  manufacturers  has  at  least 
20  percent  of  the  light  truck  market, 
which  NHTSA  considers  a 


representation  of  "industry-wide" 
effects. 

1.  Chrysler 

Chrysler's  projected  CAFE  level  is 
21.0  mpg  for  MY  1998.  In  its 
submission,  Chrysler  discussed 
uncertainties  associated  vyith  specific 
technologies  and  risks  in  forecasting 
future  CAFE  capabilities.  It  did  not, 
however,  quantify  the  fleet-wide  effect 
of  these  risks  and  uncertainties  except 
in  the  case  of  Federally  mandated 
emissions  and  safety  requirements. 

Chrysler  calculated  a  weight  increase 
for  each  of  the  new  safety  and  emissions 
requirements  that  will  become  effective 
during  MY  1998  and  derived  a  fuel 
economy  effect  for  each  of  them.  The 
agency  accepts  these  figures  except  as 
discussed  below. 

The  agency  does  not  agree  with  any 
weight  penalty  for  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  214 
for  MY  1998  because  compliance  with 
the  newly  issued  standard  (60  FR  38749; 
July  28,  1995)  should  not  add  additional 
weight  and  the  final  rule  v«ll  not  apply 
until  MY  1999.  Similarly,  the  agency 
also  will  not  consider  any  weight 
penalty  for  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  206,  as  compliance 
with  the  requirements  of  recent 
amendments  (60  FR  50124;  September 
28,  1995)  should  not  add  additional 
weight.  The  agency  also  will  not 
consider  projected  penalties  for  safety 
rulemakings  for  which  it  has  not  issued 
a  proposal,  namely  enhanced  frontal 
impact  (FMVSS  208)  and  side  glazing 
ejection  protection  (FMVSS  205),  since 
these  standards,  if  amended,  are 
unlikely  to  apply  to  MY  1998.  However, 
if  Chrysler  plans  to  improve, 
voluntarily,  the  safety  of  its  vehicles  in 
these  areas,  NHTSA  will  consider  the 
specific  improvements  and  their  CAFE 
effects. 

Chrysler  also  projected  a  fuel 
economy  effect  for  Federal  Test 
Procedure  (FTP)  emissions  test  changes 
that  will  penalize  fuel  economy 
performance  as  measured  in  the 
laboratory.  These  test  procedure 
changes  include  the  effect  of  testing 
California  cars  with  California  Phase  II 
fuel  and  the  conversion  to  the  48 — inch 
electric  dynamometer. 

The  California  Phase  II  fuel  has  a 
lower  energy  content  than  the  reference 
fuel  used  for  fuel  economy  testing  for 
vehicles  not  meeting  the  California 
requirements.  EPA  intends  to  apply  a 
correction  to  account  for  this  energy 
loss,  but  Chrysler  believes  that  the 
correction  accounts  for  only  half  of  the 
penalty,  leaving  a  2  to  3  percent  net 
loss.  EPA,  however,  has  advised  NHTSA 
that  manufacturers  may  still  run  the  fuel 


economy  test  using  the  present  Indolene 
fuel,  so  there  is  no  need  for  a 
manufacturer  to  count  a  fuel  economy 
penalty  for  fuel  changes.  Chrysler  also 
estimates  the  change  to  the  48  inch 
dynamometer  wrill  produce  fuel 
economy  losses  of  3  to  6  percent, 
although  this  is  preliminary.  EPA  has 
indicated  that  its  proposed  test 
procedure  revisions,  including  the  48- 
inch  electric  dynamometer,  are  unlikely 
to  be  in  effect  for  MY  1998. 

Eliminating  Chrysler's  provision  for 
weight  effects  attributed  to  FMVSS  214, 
FMVSS  208  enhanced  frontal  impact, 
FMVSS  205,  FMVSS  206,  FTP  revision, 
and  the  use  of  the  48-inch  dynamometer 
leaves  Chrysler's  projected  MY  1998 
CAFE  of  21.0  mpg  unchanged.  Without 
consideration  of  Chrysler's  reyised 
submission  of  September  18,  1995,  the 
agency  tentatively  concludes  that 
Chrysler's  fuel  economy  capability  for 
MY  1998  is  21.0  mpg. 

2.  Ford 

In  its  submission  in  response  to  the 
ANPRM.  Ford  projected  a  MY  1998 
CAFE  of  21.0  mpg  and  presented 
information  in  support  of  its  contention 
that  a  combination  of  risks  and 
opportunities  applicable  to  MY  1998 
result  in  CAFE  of  only  20.4  mpg. 

Ford  quantified  a  number  of  risks  and 
minor  opportimities,  allocating  much  of 
the  total  risk  to  safety  and  emissions 
requirement  effects.  Ford  also  noted  that 
there  may  be  additional  unquantified 
risks. 

The  safety  portion  of  the  risk  is 
described  in  Ford's  comment  as  due  to 
additional  weight  to  meet  the  proposed 
dynamic  side  impact  test  in  FMVSS 
214.  As  discussed  above,  this  standard 
will  not  take  effect  in  MY  1998.  In 
regard  to  emissions,  NHTSA  requested 
that  EPA  review  the  emissions  risk 
contained  in  Ford's  proposal.  EPA's 
response  was  that  it  is  unlikely  that  the 
electric  48-inch  dynamometer  and  its 
other  proposed  test  procedure  revisions 
will  apply  to  1998  model  year  vehicles. 
Based  on  these  supporting  comments, 
NHTSA  removes  the  48-inch 
dynamometer  and  FMVSS  214  risks. 

The  net  of  technological  (non- 
regulatory)  risks  and  opportunities  for 
MY  1998  is  also  outlined  in  Ford's 
submission.  NHTSA  believes  that  these 
are  reasonable  corrections  to  the  Ford 
nominal  projections  because  there  is  an 
acknowledged  risk  that  technologies 
will  not  always  achieve  their  expected 
benefit  and  that,  in  combination  with 
other  technologies,  the  total  gain  does 
not  equal  the  sum  of  the  individual 
improvements  taken  alone. 

Using  the  net  of  technological  risks 
and  opportunities  and  discarding  the 
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cidiined  emissions  and  safety  penalties 
leads  NHTSA  to  estimate  the  MY  1998 
Ford  fleet  CAFE  capability  to  be  20.9 
mpg. 

3.  General  Motors 

In  its  revised  response  to  the  ANPRM, 
General  Motors  projected  a  MY  1998 
CAFE  of  21.3  mpg  along  with  a  "higher 
confidence"  estimate  of  20.6  mpg.  This 
represents  a  reduction  of  its  prior 
estimate,  submitted  in  August  of  1994, 
of  a  projected  1998  MY  CAFE  of  21.1  to 
21.9  mpg.  GM  attributed  the  change  in 
its  projection  to  the  unavailability  of 
technical  improvements  and  other 
changes  it  had  previously  believed 
would  be  implemented  by  MY  1998. 

GM  proviaed  a  general  discussion  of 
the  uncertainties  about  actually  meeting 
the  projected  21.3  mpg  level.  These 
uncertainties  included  the  possibility  of 
falhng  fuel  prices  causing  consimfier 
resistance  to  the  purchase  of  the  more 
fuel  efficient  models,  an  increased 
demand  for  higher  performance,  and  the 
availability  of  fuel  efficient  technologies 
in  competition  with  emission  and 
alternative  fuels  mandates.  In  assessing 
the  risks  of  each  projected  technology, 
GM  accumulated  certain  estimated  risks 
for  MY  1998.  These  adjustments  include 
possible  detrimental  mix  shifts  and 
under  performance  or  delays  of  various 
new  technologies.  GM  stated  that  it  used 
a  "probabilistic  approach"  to  develop 
the  risks  that  result  in  its  "higher 
confidence"  CAFE  projection  of  20.6 
mpg  for  MY  1998.  GM  has  not  revealed 
the  details  of  this  analysis  to  the  agency. 
Nonetheless,  the  agency  agrees  that 
there  are  risks  to  the  introduction  of 
new  models  and  technologies  on 
schedule  and  the  achievement  of  the 
full  potential  of  new  technologies. 
NHTSA  believes  that  the  GM  risk 
estimate,  much  of  which  is  attributable 
to  further  mix  shifts  and  the  possible 
underachievement  of  technical 
improvements  in  earlier  years,  is 
excessive  by  at  least  0.1  mpg.  Thus,  the 
agency  tentatively  concludes  that  GM's 
baseline  capability  for  MY  1998  is  20.7 

n»pg 

GM  also  pointed  out  in  its  May  31, 
1995,  submission  that  its  model  mix 
puts  it  at  a  disadvantage  relative  to  other 
manufacturers  for  CAFE  performance. 
GM  included  a  computation  that 
showed  that  if  GM  produced  the  same 
model  mix  in  MY  1994  as  Ford  did,  its 
CAFE  would  be  1.16  mpg  higher. 
(Ford's  fleet  most  nearly  matches  GM's 
in  array  of  models  offered.)  The  agency 
was  able  to  rephcate  this  value  using  its 
own  databases  from  manufacturers'  fuel 
economy  reports. 

Thus,  the  baseline  "higher 
confidence"  GM  fleet  projection  of  20.6 


mpg  iiiav  Ot;  uit,rediod  b>  discdiding  0.1 
mpg  of  the  risk  used  by  GM  to  establish 
the  differential  between  its  higher 
confidence  estimate  of  20.6  mpg  and  its 
lower  confidence  estimate  of  21.3  mpg. 
As  noted  above,  the  agency  believes  that 
this  risk,  set  by  GM  as  0.7  mpg,  is 
overstated  by  0.1  mpg  and  fails  to 
account  for  control  over  mix  shifts  and 
the  complete  development  of  technical 
improvements.  Adding  this  0.1  mpg  to 
the  higher  confidence  estimate  of  20.6 
mpg  yields  a  CAFE  capability  of  20.7 
mpg  for  General  Motors  for  MY  1 998. 
In  summary,  the  agency  tentatively 
concludes  that  the  CAFE  capability  of 
the  three  domestic  manufacturers  for 
MY  1998  is  as  follows: 


Manufacturer 

MY  1998 

ChrysJer  

21.0 

Ford  

GM 

20.9 
20.7 

There  are,  of  course,  uncertainties,  as 
well  as  new  information  in  late- filed 
comments,  which  may  require  these 
projections  to  be  adjusted.  NHTSA  notes 
that  variations  may  occur  in  the  light 
truck  mix  in  response  to  consumer 
demand,  fuel  prices  and  fuel 
availability.  Also,  as  noted  elsewhere, 
application  of  fuel  saving  technologies 
and  other  improvements  involving 
substantial  redesign  may  not  be  possible 
for  the  1998  model  year  due  to  leadtime 
considerations. 

IV.  Other  Federal  Standards 

In  determining  the  maximum  feasible 
fuel  economy  level,  the  agency  must 
take  into  consideration  the  potential 
effects  of  other  Federal  standards.  The 
following  section  discusses  other 
government  regulations,  both  in  process 
and  recently  completed,  that  may  have 
an  impact  on  manufacturers'  fuel 
economy  capability  for  MY  1998. 

A.  Safety  Standards 

NHTSA  has  adopted  several  safety 
standards  that  have  been  analyzed  for 
their  potential  impact  on  fight  truck  fuel 
economy  capabilities  for  MY  1998.  They 
are  discussed  below. 

FMVSS  208  (Automatic  Restraints) 

On  March  26,  1991,  NHTSA 
pubhshed  (56  FR  12472)  a  final  rule 
requiring  automatic  restraints  on  trucks 
with  a  Gross  Vehicle  Weight  Rating  of 
8,500  pounds  or  less  and  an  unloaded 
vehicle  weight  of  5,500  pounds  or  less. 
These  requirements  phase  in  at  the 
following  rate  for  each  manufacturer:  20 
percent  of  light  trucks  manufactured 
from  September  1,  1994  to  August  31, 
1995;  50  percent  of  Ught  trucks 
manufactured  from  September  1, 1995 


to  August  31,  1996;  90  percent  of  light 
trucks  memufactured  from  September  1, 
1996  to  August  31,  1997;  and  all  light 
trucks  manufactured  on  or  after 
September  1,  1997.  Although  light  truck 
manufacturers  may  comply  with  the 
automatic  restraint  requirements  by 
using  automatic  belts,  "passive 
interiors,"  or  air  bags,  NHTSA  expects 
that  essentially  all  Ught  truck 
manufacturers  will  comply  by  using  air 
bags. 

To  encourage  the  use  of  more 
innovative  automatic  restraint  systems 
(primarily  air  bags]  in  light  trucks, 
during  the  first  four  years  of  the  phase- 
in  (i.e.,  through  MY  1998) 
manufacturers  may  count  each  light 
truck  equipped  with  such  a  restraint 
system  for  the  driver's  position,  and  a 
manual  safety  belt  for  the  right-front 
passenger's  position,  as  a  vehicle 
complying  with  the  automatic  restraint 
requirements.  Beginning  with  MY  1999, 
however,  all  light  trucks  are  required  to 
provide  automatic  restraints  for  both  the 
driver  and  right- front  passenger 
positions. 

Title  n  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(P.L.  102-240)  required  NHTSA  to 
amend  its  automatic  restraint 
requirements  to  mandate  that  80  percent 
of  MY  1998  light  trucks  be  equipped 
with  both  driver  and  passenger-side  air 
bags,  and  that  all  MY  1999  light  trucks 
be  equipped  with  driver  and  passenger- 
side  air  bags.  On  September  2,  1993, 
NHTSA  published  a  final  rule  in  the 
Federal  Register  (58  FR  46551)  to 
implement  this  reauirement. 

In  the  1991  Final  Regulatory  Impact 
Analysis  for  the  light  truck  automatic 
restraint  rulemaking,  NHTSA  estimated 
weight  increases  per  vehicle  of  35.7 
pounds  for  the  combination  of  driver 
and  right-front  passenger  air  bags 
(including  "secondary  weight" — i.e., 
weight  added  for  supporting  structure, 
etc.).  Fuel  economy  would  be  reduced 
by  about  0.12  mpg. 

The  manufacturers'  estimates  of  the 
average  weight  effect  of  mandatory  air 
bags  were  generally  consistent  with  the 
agency's  estimate  of  35.7  pounds.  The 
weight  effects  of  FMVSS  208  are 
included  in  the  manufacturers'  fuel 
economy  projections,  so  there  is  no 
need  for  NHTSA  to  adjust  their 
projections  to  consider  the  impact  of 
this  standard.  In  addition,  because 
NHTSA  expects  manufacturers  to  rely 
on  driver-  and  passenger-side  air  bags  to 
meet  the  requirement  that  90  percent  of 
MY  1997  li^t  trucks  be  equipped  with 
some  form  of  passive  restraint,  the 
incremental  effect  of  going  from  90 
percent  passive  restraints  to  100  percent 
automatic  restraints  (and  at  least  80 


UMI 


percent  airbags)  in  MY  1998  is  very 
small.  This  incremental  increase  in  air 
bag  usage  should  reduce  MY  1998  fuel 
economy  capabilities  by  only  about 
0.012  mpg. 

FMVSS  208  (Safety  Belt  Comfort  and 
Fit) 

On  August  3,  1994,  NHTSA  published 
a  final  rule  (59  FR  39472)  requiring  that 
lap/shoulder  belts  installed  for 
adjustable  seats  in  vehicles  with  a 
GVWR  of  10,000  pounds  or  less  either 
be  integrated  with  the  seat  or  be 
equipped  with  a  means  of  adjustability 
to  improve  the  fit  and  increase  the 
comfort  of  the  belt  for  a  variety  of 
different-sized  occupants.  The  effective 
date  for  the  rule  is  September  1,  1997 
(or,  essentially,  MY  1998).  This  rule  was 
issued  in  response  to  an  Intermodal 
Surface  Transportation  Efficiency  Act 
requirement  that  NHTSA  address  the 
matter  of  improved  design  for  safety 
belts. 

The  agency  believes  that  adjustable 
upper  anchorages  and  seat-fi-ame- 
mounted  anchorages  are  the  most  likely 
compliance  measures.  Integrated  seats 
(in  which  a  belt  design  is  incorporated 
into  the  seat)  are  another  compliance 
option,  but  high  costs  are  expected  to 
delay  their  widespread  use.  NHTSA 
expects  that  this  rule  will  result  in  an 
average  weight  increase  of  about  one 
pound  per  vehicle.  This  translates  into 
a  fuel  economy  loss  of  less  than  0.004 
mpg. 

FMVSS  214  (Side  Impact  Protection) 

On  July  28,  1995  NHTSA  issued  a 
final  rule  (60  FR  38749)  extending 
dynamic  testing  requirements  for  side 
impact  protection  to  light  trucks, 
multipurpose  passenger  vehicles  and 
buses  with  a  GVWR  of  6,000  pounds  or 
less  manufactured  after  September  1 , 
1998.  The  test  will  require  a  light  truck 
to  provide  occupant  protection  in  a 
side-impact  crash  test. 

The  new  side  impact  rule 
incorporates  the  moving  deformable 
barrier  used  in  the  passenger  car 
requirements  of  FMVSS  214.  with  no 
change  in  height  or  weight. 

NHTSA  has  concluded  that  the 
extension  of  the  passenger  car  dynamic 
side  impact  requirements  to  light  trucks 
will  not  result  in  weight  increases  to  the 
average  vehicle,  and  certainly  will  not 
cause  any  weight  increases  in  MY  1998. 
Accordingly,  the  agency  does  not 
believe  that  there  is  a  CAFE  penalty 
imposed  by  the  new  requirements  of 
Standard  214. 

FMVSS  216  (Roof  Crush  Resistance) 

FMVSS  216  is  intended  to  reduce 
deaths  and  injuries  due  to  the  crushing 


of  the  roof  into  the  passenger 
compartment  in  rollover  crashes.  The 
standard  establishes  strength 
requirements  for  the  forward  portion  of 
the  roof  to  increase  the  resistance  of  the 
roof  to  intrusion  and  crush. 

NHTSA  is  researching  the  area  of 
improved  roof  crush  strength.  Chrysler 
mentioned  the  possibility  of  upgraded 
requirements  in  this  area.  Ford  also 
noted  that  "[rjesearch  is  also  being 
conducted  which  could  result  in  more 
stringent  roof  crush  for  rollover 
protection."  Because  NHTSA  has  not 
issued  a  proposal  in  this  area,  no  CAFE 
effect  is  assumed  for  MY  1998. 

FMVSS  201  (Interior  Head  Impact 
Protection) 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
required  that  NHTSA  initiate  and 
complete  rulemaking  to  address 
"improved  head  impact  protection  from 
interior  components  of  passenger  cars 
(i.e.,  roof  rails,  pillars,  and  front 
headers)."  On  August  18.  1995,  NHTSA 
•  issued  a  final  rule  amending  FMVSS 
201  (58  FR  7506)  to  require  passenger 
cars  and  light  trucks  with  a  GVWR  of 
10,000  pounds  or  less  to  provide 
protection  when  an  occupant's  head  hits 
upper  interior  components  (such  as  A- 
pillars  and  side  rails)  during  a  crash. 
The  estimated  weight  effects  for  trucks 
from  changes  to  this  standard  would  be 
6-9  pounds  per  vehicle.  A  weight 
increase  of  9  pounds  per  light  truck 
would  translate  into  a  fuel  economy 
penalty  of  about  0.03  mpg.  However,  as 
the  amendments  call  for  phase-in 
beginning  with  MY  1999  vehicles,  the 
FMVSS  201  amendments  will  have  no 
impact  on  MY  1998  CAFE. 

Anti-Lock  Brakes 

The  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
required  that  NHTSA  initiate 
rulemaking  to  "consider  the  need  for 
any  additional  brake  performance 
standards  for  passenger  cars,  including 
antilock  brake  standards."  On  January  4, 
1994,  NHTSA  issued  an  ANPRM  (see  59 
FR  281)  to  request  information  on  the 
desirability  of  requiring  that  passenger 
cars  and  light  trucks  be  equipped  with 
anti-lock  brake  systems  (ABS).  For  MY 
1993,  52  percent  of  domestic  and 
imported  light  trucks  were  equipped 
with  2-wheel  AfeS  and  31  percent  were 
equipped  with  4-wheel  ABS. 

In  the  Preliminary  Economic* 
Assessment  accompanying  the  ABS 
ANPRM.  NHTSA  estimated  that  4-wheel 
ABS  would  add  13  pounds  to  the  weight 
of  a  non-ABS  vehicle.  A  rear-wheel-only 
ABS  was  estimated  to  add  7.2  pounds. 
These  estimates  do  not  include  any 


consideration  of  secondary  weight.  If  all 
light  trucks  were  equipped  with  4-wheel 
anti-lock  brakes,  the  fleet  average 
increase  in  weight  relative  to  MY  1993 
installation  rates  would  be  about  nine 
pounds.  This  would  reduce  the  average 
CAFE  level  by  about  0.03  mpg. 

Manufacturers  are  voluntarily 
increasing  the  installation  of  ABS  on 
light  trucks  in  response  to  consumer 
demand.  In  their  responses  to  the 
ANPRM,  Ford,  General  Motors  and 
Chrysler  all  included  CAFE  weight 
penalties  for  equipping  varying 
proportions  of  their  fleets  with  anti-lock 
brakes.  As  the  agency  does  not  wish  to 
impede  voluntary  adoption  of  safety 
improvements,  it  vnll  accept  the 
manufacturers'  projected  penalties 
rather  than  apply  a  single  reduction  in 
setting  MY  1998  light  truck  CAFE. 

FMVSS  206  (Door  Locks  and  Door 
Retention  Components) 

On  September  5,  1995  (60  FR  50124), 
NHTSA  issued  a  final  rule  to  extend  the 
existing  side  door  requirements  of 
FMVSS  206  to  the  back  doors  of 
passenger  cars,  as  well  as  multi-purpose 
vehicles  with  gross  vehicle  weight 
ratings  below  8,500  pounds.  This 
includes  sport  utility  vehicles  and 
passenger  vans.  The  purpose  of  the 
amendment  is  to  reduce  the  likelihood 
of  occupants  being  ejected  through  rear 
hatches,  tailgates,  and  other  rear  doors 
of  these  vehicles  in  crashes.  This 
standard  becomes  effective  on 
September  1,  1997. 

NHTSA  also  is  considering  a  general 
upgrade  in  the  stringency  of  FMVSS  206 
to  reduce  door  openings  and  associated 
ejections.  In  August  1988,  NHTSA 
published  an  ANPRM  describing 
alternative  measures  to  reduce  ejection 
and,  on  July  12,  1995,  NHTSA 
pubhshed  a  Federal  Register  notice  (60 
FR  35889)  announcing  a  public  meeting 
on  a  potential  upgrade  of  FMVSS  206. 
NHTSA  has  conducted  studies  of  crash- 
involved  vehicles  where  door  latch 
failures  may  have  occurred.  NHTSA 
also  has  conducted  tests  to  determine 
the  strength  of  latches  on  various 
vehicles.  However,  at  this  point, 
NHTSA  has  not  issued  a  specific 
proposal  to  amend  the  standard. 

For  MY  1998  CAFE,  NHTSA  is 
assuming  no  measurable  CAFE  impact 
for  upgrading  latch  strength  in  response 
to  the  agency's  final  rule.  Agency 
comparisons  of  complying  and  non- 
complying  latches  showed  no 
significant  weight  differences.  Also,  no 
specific  proposal  has  been  issued  on  a 
more  general  upgrade  of  FMVSS  206; 
thus,  any  potential  weight  or  CAFE 
impacts  would  be  purely  speculative. 
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FMVSS  205  (Glazing  Materials) 

NHTSA  published  two  ANPRMS  in 
1988  announcing  that  the  agency  was 
considering  proposing  requirements  for 
passenger  vehicles  to  reduce  the  risk  of 
ejections  in  side  impact  crashes.  One 
notice  (53  PR  31712.  August  19.  1988) 
dealt  with  passenger  cars.  The  other  (53 
FR  71716,  August  19.  1988)  dealt  with 
light  trucks.  The  agency  reported  that  a 
significant  number  of  fatalities  and 
serious  injuries  involved  partial  or 
complete  ejection  of  occupants  through 
doors  and  side  windows. 

In  addition,  a  Rulemaking  Plan 
entitled  "Planning  Document  for 
Rollover  Prevention  and  Injury 
Mitigation"  was  published  for  public 
comment  on  September  29.  1992  (57  FR 
44721).  This  docxmient  included  a 
section  concerning  ejection  mitigation 
using  glazing.  It  noted  that  the  agency 
was  considering  rulemaking  to  reduce 
ejections  through  side  window  glazing. 

Because  NHTSA  has  not  issued  a 
proposal  in  this  area,  no  CAFE  effect  is 
assumed  for  MY  1998. 

FMVSS  301  (Fuel  System  Integrity) 

On  April  12.  1995.  NHTSA  published 
an  advance  request  for  comment  (60  FR 
18566)  on  upgrading  FMVSS  301  in  a  3- 
phased  approach.  In  the  notice,  the 
agency  stated  its  desire  to  reduce  the 
number  of  fire-related  casualties  to 
occupants  of  passenger  cars  and  light 
trucks. 

This  is  another  area  where  NHTSA 
has  not  issued  a  specific  proposal  to 
upgrade  the  existing  standard. 
Therefore,  no  estimate  can  be  made  of 
possible  impacts  on  MY  1998  light  truck 
fuel  economy  capabilities. 

Bumpers 

Toyota's  response  to  the  ANPRM 
indicated  a  possible  fuel  economy  loss 
due  to  upgraded  bumpers  in  response  to 
a  bill  introduced  in  Congress  in  1994. 
NHTSA  has  not  proposed  any  upgrading 
of  the  bumper  standard  (nor  has  this  bill 
passed)  and  has  therefore  not  included 
any  effect  for  this  item  in  determining 
manufacturers'  light  truck  fuel  economy 
capabilities. 

B.  Voluntarily-Installed  Safety 
Equipment 

In  their  comments  on  the  ANPRM,  a 
number  of  light  truck  manufacturers 
indicated  they  would  be  instalhng  some 
safety  equipment  that  is  not  required  by 
Federal  Motor  Vehicle  Safety  Standards. 

Dajiime  Running  Lights 

On  January  11,  1993,  NHTSA 
published  a  final  rule  (58  FR  3500) 
facilitating  the  introduction  of  daytime 
running  lights  (DRLs)  as  items  of 


optional  motor  vehicle  Ughting 
equipment.  The  rule  was  designed  to 
ensure  that  auto  manufacturers  may 
offer  DRLs  in  all  50  states,  and  to  adopt 
specifications  so  that  DRLs  do  not 
reduce  the  current  level  of  highway 
safety. 

In  its  ANPRM  response.  Cental 
Motors  indicated  that  it  would  begin  the 
voluntary  phase-in  of  DRLs  in  MY  1995. 
The  company  said  the  weight  increase 
would  be  about  one  pound.  EPA  has 
decided  to  conduct  fuel  economy  and 
emissions  testing  with  the  DRL  system 
deactivated  until  further  information  is 
available  on  the  actual  safety  benefits  of 
the  system.  CM  stated,  "Since  the  DRLs 
will  not  be  energized  during  fuel 
economy  testing  and  since  the 
additional  weight  of  the  system  is 
negligible.  GM's  truck  CAFE  will  hot  be 
significantly  impacted.  However,  if  the 
policy  for  fuel  economy  testing  is 
changed  a  CAFE  penalty  would  occur." 

Other  Voluntarily-Installed  Safety 
Equipment 

The  effect  of  other  voluntarily- 
installed  safety  equipment  (i.e.,  traction 
control,  and  built-in  child  restraints)  on 
fuel  economy  is  estimated  to  be 
negUgible  for  MY  1998.  Any  impact  for 
each  company  is  included  in  the 
manufacturers'  estimates  of  fuel 
economy  capability. 

Conclusions 

The  great  majority  of  light  truck  safety 
standards  that  have  been  promulgated 
in  recent  years  will  be  in  full  effect 
before  MY  1998.  New  safety  standards 
known  to  be  going  into  effect  during  MY 
1998  (or  for  which  NHTSA  has  issued 
an  NPRM)  will  have  a  negligible  impact 
on  light  truck  manufacturers'  fuel 
economy  capabilities.  The  anticipated 
reduction  in  MY  1998  CAFE  capability 
attributable  to  these  standards  is  less 
than  0.02  mpg,  with  0.012  mpg 
attributed  to  mandatory  air  bags 
(FMVSS  208),  0.004  mpg  attributed  to 
improved  belt  fit  (FMVSS  208),  and  no 
fuel  economy  penalty  for  dynamic  side 
impact  (FMVSS  214)  or  the  application 
of  FMVSS  206  to  rear  doors. 

Based  on  manufacturer  responses  to 
the  ANPRM,  the  post-1997  CAFE  effect 
of  voluntarily-installed  safety 
equipment  will  be  negligible.  Typical 
safety  equipment  that  light  truck 
manufacturers  are  voluntarily  installing 
on  some  models  today  (such  as  greater- 
than-reqUlred  use  of  air  bags,  anti-lock 
brakes,  built-in  child  restraints,  and 
traction  control)  will  be  in  widespread 
use  before  MY  1998.  Thus,  there  will  be 
little  impact  from  additional  voluntary 
installations  of  such  equipment  in  the 
post-1997  period. 


C.  Environmental  Requirements 

Revised  Federal  Exhaust  Emissions 
Standards 

The  Clean  Air  Act  Amendments  of 
1990  impose  more  stringent  exhaust 
emissions  standards  on  light  trucks. 
Under  the  Clean  Air  Act  Amendments, 
new  standards  (so-called  "Tier  I" 
standards)  for  trucks  apply  to  all  MY 
1996  and  later  trucks  vdth  GVWRs  up 
to  6,000  pounds.  All  light  trucks  over 
6,000  pounds  GVWR  must  meet  the  new 
standards  in  MY  1997  and  later. 

In  its  response  to  the  ANPRM, 
General  Motors  stated  that,  "*  *  * 
initial  indications  are  that  there  will  be 
some  lost  opportunities  to  improve  fuel 
economy  when  redesigning  our 
powertrains  in  1996  MY  to  comply  with 
these  standards." 

Chrysler  stated,  "The  combination  of 
calibrating  to  the  tighter  emission 
standards  and  the  increase  in  weight 
due  to  the  additional  hardware 
necessary  to  meet  standards  will  have  a 
negative  effect  on  fuel  economy."  This 
loss  appears  to  be  included  in  Chrysler's 
MY  1998  baseline  fuel  economy.  Ford 
did  not  specifically  address  Tier  I 
emission  requirements  in  its  ANPRM 
response. 

NHTSA  believes  that  compliance  with 
the  Tier  1  requirements  does  not  impyose 
any  significant  CAFE  penalty.  In 
addition,  because  these  standards  are  in 
full  effect  before  MY  1998,  they  should 
cause  no  additional  loss  in  MY  1998 
light  truck  fuel  economy  capabilities. 

Evaporative  Emission  Standards  and 
Onboard  Vapor  Recovery 

The  Clean  Air  Act  Amendments  also 
required  EPA  to  promulgate  regulations 
covering  evaporative  emissions  (1) 
during  operation  (so-called  "nuining 
losses")  and  (2)  over  two  or  more  days 
of  non-use.  These  revised  regulations 
begin  taking  effect  in  MY  1996,  applying 
to  20  percent  of  vehicles  in  that  model 
year,  increasing  to  40  percent  in  MY 
1997,  90  percent  in  MY  1998,  and  100 
percent  for  MY  1999  and  subsequent 
model  years.  Onboard  vapor  recovery 
requirements  begin  taking  effect  in  MY 
2001. 

In  its  ANPRM  response.  General 
Motors  said  that  the  weight  gains 
associated  with  meeting  both  of  these 
requirements  are  small  and  the 
corresponding  truck  CAFE  impact 
would  be  negligible.  Ford  did  not 
specifically  address  either  item  in  its 
response.  Chrysler's  response  contains 
estimates  for  fuel  economy  loss  in 
meeting  these  requirements. 

NHTSA  asked  EPA  to  review  the 
manufacturers'  comments  on  the 
possible  fuel  economy  effects  of 


upcoming  and  potential  light  truck 
emission  regulations.  In  its  response, 
EPA  addressed  a  number  of  emission 
regulations. 

With  regard  to  enhanced  evaporative 
and  onboard  refueling  vapor  recovery 
requirements,  EPA  indicated  that  new 
evaporative  procedures  and  on-board 
vapor  recovery  standards  are  likely  to 
require  larger  canisters  to  comply.  The 
larger  canisters  add  an  estimated  2 
pounds  for  enhanced  evaporative 
requirements  and  somewhat  less  than 
10  pounds  for  on-board  vapor  recovery 
systems.  EPA  also  indicated  that 
different  test  procedures  governing 
canisters  in  tests  for  emissions  and  fuel 
economy  will  negate  any  potential  fuel 
economy  loss  involving  onboard 
canisters.  NHTSA  estimates  that  EPA's 
projection  of  about  a  12-pound  weight 
increase  for  enhanced  evaporative  and 
onboard  refueling  vapor  recovery 
requirements  would  translate  into  a  fuel 
economy  loss  of  about  0.04  mpg. 
However,  only  the  evaporative 
requirements  would  affect  MY  1998  fuel 
economy  levels;  their  impact  would  be 
less  than  0.01  mpg. 

Potential  Revisions  to  the  Federal  Test 
Procedure 

The  1990  Clean  Air  Act  Amendments 
require  EPA  to  review  (and  revise  as 
necessary)  the  Federal  Test  Procedure 
(FTP)  to  ensure  that  vehicles  are  tested 
under  circumstances  reflecting  actual 
driving  conditions.  EPA  published  an 
NPRM  on  the  FTP  on  February  7,  1995. 

In  its  ANPRM  response.  General 
Motors  stated,  "It  is  likely  that  the  FTP 
might  change  during  the  period 
considered  in  (NHTSA 's  light  truck  fuel 
economy]  ANPRM.  If  changes  are 
enacted  that  impact  fuel  economy 
testing,  CAFE  would  be  impacted  unless 
EPA  fully  compensates  for  any  CAFE 
penalty." 

Ford  stated  that  the  use  of  the  electric 
48-inch  dynamometer  may  significantly 
decrease  measured  fuel  economy.  In 
Ford's  view,  the  proposed  FTP  revisions 
would  have  a  negative  impact  on  fuel 
economy. 

Chrysler  stated  that  additional 
hardware  may  be  needed  to  meet  the 
new  standards,  thus  increasing  weight 
and  negatively  impacting  fuel  economy 
testing  if  the  requirements  result  in 
additional  vehicle  weight  or  higher 
applied  engine  loads.  Chrysler  claimed 
fuel  economy  losses  of  3-6  percent  have 
been  measured  using  the  electric 
dynamometer. 

Chrysler  claimed  a  substantial  fuel 
economy  loss  for  potential  test 
procedure  changes  including  losses  of 
0.6-1.2  mpg  in  MY  1998. 


In  EPA's  response  to  NHTSA  with 
regard  to  revised  FTP  requirements, 
EPA  stated: 

Revised  FTP  standards  are  not  likely  to 
reduce  the  fuel  economy  during  fuel 
economy  testing.  The  additional  off-cycle 
tests  required  will  likely  have  lower  fuel 
economy:  however,  only  the  FTP  would  be 
used  for  fuel  economy  purposes. 

NHTSA  believes  that  the  possible  higher 
speed/higher  acceleration  and  air 
conditioning  tests  will  not  have  a 
significant  effect  on  MY  1998  light  truck 
CAFE  capabilities.  As  EPA  indicates 
that  it  is  unlikely  that  its  proposed  test 
procedure  revisions,  including  the  use 
of  48-inch  dynamometers,  will  apply  to 
1998  model  year  vehicles,  NHTSA  is  not 
making  any  correction  for  their  use  in 
determining  the  MY  1998  light  truck 
fuel  economy  standards. 

California  Requirements 

In  1991,  the  California  Air  Resources 
Board  approved  Low-Emission  Vehicle 
(LEV)  and  Clean  Fuels  regulations. 
These  regulations  establish  stringent 
emissions  standards  for  four  new  classes 
of  low-emission  vehicles  and  require 
auto  manufacturers  to  meet  an  aimual, 
increasingly  stringent,  fleet-average 
standard  for  non-methane  organic  gas 
(NMOG)  emissions.  In  addition, 
California  "Phase  11"  reformulated 
gasoline  is  required  to  be  available  at 
the  pump  by  January  1,  1996.  The  Phase 
II  fuel  has  a  number  of  different 
characteristics  from  the  Indolene  fuel 
currently  used  for  fuel  economy  testing. 
EPA  indicates  that  the  energy  content 
(BTUs/gallon)  of  Cahfomia  Phase  11  fuel 
is  about  2-3  percent  lower  than 
Indolene.  Lower  energy  content  results 
in  lower  measiu-ed  fuel  economy,  in 
miles  per  gallon. 

In  its  response  to  NHTSA's  fuel 
economy  ANPRM,  Ford  indicated  that 
compliance  with  California's  NMOG 
standards  would  result  in  fuel  economy 
penalties  relative  to  a  MY  1997  baseline. 
With  regard  to  the  California  emissions 
standards,  General  Motors  stated  that  if 
an  electrically  heated  catalyst  (EHC)  is 
used  to  meet  the  LEV/ULEV 
requirement,  it  would  cause  at  least  a  3 
percent  fuel  economy  loss  in  these 
vehicles.  Nissan  claimed  a  2.1  percent 
fuel  economy  penalty  for  "Emissions 
(LEV)."  Chrysler  did  not  claim  that  the 
California  LEV  emissions  control 
requirements  would  have  any  impact  in 
MY  1998. 

The  impacts  of  the  California 
emissions  standards  are  somewhat 
uncertain.  The  fuel  economy  losses 
claimed  by  Ford  and  Chrysler  are 
specifically  outlined  in  their 
submissions.  However,  because 
essentially  all  of  their  impacts  occur  in 


the  post- 1998  period.  NHTSA  has  not 
included  these  adjustments  in 
determining  these  companies'  fuel 
economy  capabilities.  In  addition,  the 
claims  made  by  GM  and  Nissan  for 
Califomia-standards-induced  fuel 
economy  losses  in  their  ANPRM 
responses  were  not  specific  enough  for 
the  agency  to  make  any  adjustment  to 
their  fuel  economy  projections. 

Chrysler  also  raised  an  issue  about  the 
impacts  of  California  reformulated 
gasoline  on  fuel  economy.  The  company 
stated  that  the  fuel  economy  values  for 
vehicles  tested  using  California  Phase  II 
gasoline  will  be  4-6%  lower  than  if 
tested  using  Indolene  but  that  existing 
EPA  fuel  economy  test  procedures  do 
not  adequately  address  this  deficit.  The 
result,  according  to  Chrysler,  is  a  2-3% 
decrease  in  fuel  economy.  Chrysler 
contends  that  since  no  action  is 
currently  being  taken  by  EPA  to  correct 
the  adjustment  procedure,  the  fuel 
economy  penalty  must  be  taken  into 
account  by  NHTSA  in  setting  future 
standards. 

NHTSA  does  not  agree  with  Chrysler 
that  the  agency  must  make  an 
adjustment  for  California  Phase  11  fuel  in 
setting  future  light  truck  fuel  economy 
standards.  EPA  has  addressed  this  issue 
through  allowing  the  use  of  Indolene  for 
fuel  economy  testing. 

Section  177 

States  may  voluntm-ily  adopt  the  more 
stringent  California  emissions  standards 
under  Section  1 77  of  the  Clean  Air  Act 
Amendments  of  1990.  None  of  the 
manufacturers  providing  submissions 
provided  any  specific  data  outlining 
fuel  economy  losses  for  other  states 
adopting  the  California  LEV  program. 
As  in  the  case  of  California  emissions 
standards,  because  the  impacts  of  the 
Section  177  emissions  standards  are 
uncertain  and  the  fuel  economy  impacts 
for  MY  1998  are  negligible,  NHTSA  has 
not  made  any  adjustment  for  the  impact 
of  Section  177  standards. 

B.  Other  Light  Truck  Fuel  Economy 
Studies 

In  1992.  the  National  Academy  of 
Sciences  (NAS)  published  a  report 
jointly  commissioned  by  the  Federal 
Highway  Administration  and  NHTSA 
entitled  Automotive  Fuel  Economy — 
How  Far  Should  We  Go?  This  report 
included  a  discussion  of  "technically 
achievable"  fuel  economy  levels  for 
light  trucks  for  MYs  1996.  2001,  and 
2006.  Additionally,  the  Department  of 
Energy  pubhshed  a  report  in  January 
1994  prepared  by  its  contractor.  Energy 
and  Environmental  Analysis,  Inc.  (EEA) 
entitled  Domestic  Manufacturers'  Light 
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True*.  Fuel  Lnjiioniv  i'oleiitial  lo  2UC5 
(Docket  No.  94-20-NO1-003). 

Both  the  NAS  and  the  EEA  studies 
have  hmitations  in  providing  guidance 
for  setting  CAFE  standards.  The  NAS 
study  does  not  completely  replicate  the 
new  light  truck  fleet  in  that  its  model 
fleet  does  not  include  large  vans  and 
utiUty  vehicles.  Its  use  of  expensive  fuel 
saving  technologies  may  go  beyond 
what  the  market  will  accept:  and  at  the 
same  time,  it  may  not  fully  recognize 
the  growing  demand  for  more  power, 
accessories,  and  weight  in  light  trucks. 
The  NAS  study  also  treats  the  entire 
light  truck  fleet  together,  rather  than 
analyzing  individual  companies  as  the 
agency  must  in  setting  standards.  It 
should  be  noted  that  the  Academy  itself 
stated  that  its  "technically  achievable" 
fuel  economy  estimates  should  not  "be 
taken  as  its  recommendation  on  future 
fuel  economy  standards."  A  detailed 
discussion  of  the  Academy's  estimates 
is  contained  in  the  agency's  PreUminary 
Regulatory  Evaluation  which  has  been 
placed  in  the  docket. 

The  EEA  study  is  more  useful  in  that 
it  discusses  the  prospects  of  the 
domestic  manufacturers  individually. 
However,  the  EEA  study  has  limited 
application  to  setting  a  1998  MY  CAFE 
standard  as  it  envisions  CAFT 
improvement  derived  from  design  and 
technical  improvements  that  would  be 
difficult  to  implement  by  the  1998 
model  year. 

The  Department  of  Transportation 
Appropriations  Act  for  FY  1995. 
directed  the  Department  to  conduct  a 
study  of  the  unique  capabilities,  uses, 
and  utility  requirements  of  light  trucks 
to  determine  if  such  requirements 
would  result  in  design  constraints  that 
would  limit  fuel  economy 
improvements.  That  study  is  underway 
and  should  be  completed  in  time  to  be 
considered  prior  to  taking  final  action 
for  MY  1998. 

V.  The  Need  of  the  United  States  to 
Conservfe  Energy 

The  United  States  imported  15 
percent  of  its  oil  needs  in  1955.  The 
import  share  reached  36.8  percent  in 
1975.  the  year  the  Energy  Policy  and 
Conservation  Act  (EPCA)  was  passed, 
and  rose  to  46.4  percent  in  1977. 
Although  the  share  declined  to  below  30 
percent  in  the  mid-1 980's.  lately  the 
United  States  has  again  become 
increasingly  dependent  on  imported  oil. 
Over  40  percent  of  the  country's 
petroleum  needs  have  been  imported  in 
every  year  since  1988.  reaching  44.3 
percent  in  1990  and  an  estimated  48.2 
percent  in  1994. 

Similarly,  the  percentage  of  oil 
imported  from  OPEC  sources,  which 


peaked  at  70  percent  in  1977.  diid 
declined  to  a  low  of  36  percent  in  1985. 
has  since  risen  to  the  point  where  OPEC 
supplies  about  half  of  the  nation's 
imported  oil.  Imports  from  OPEC 
reached  53.6  percent  of  imports  in  1991 
and  accounted  for  47  percent  of  1994 
imports. 

The  average  cost  of  crude  oil  imports 
jumped  from  $4.08  per  barrel  in  1973  to 
$12.52  in  1974  as  a  resuh  of  the  oil 
embargo  against  selected  countries. 
including  the  United  States,  by  Arab 
members  of  OPEC.  Additional  increases 
in  the  cost  of  oil  occurred  in  1979-80. 
due  to  unrest  in  Iran  (which  eliminated 
a  substantial  portion  of  that  country's 
oil  output),  and  in  1980-81.  when  the 
outbreak  of  the  Iran-Iraq  war  reduced 
supply  from  the  area.  In  1981.  the 
United  States  adopted  a  policy  of 
reliance  on  market  forces  and 
decontrolled  the  price  of  oil.  Since 
1981.  prices  generally  have  fallen.  In 
1990.  petroleum  prices  were  affected  by 
the  conflict  in  the  Persian  Gulf,  and 
prices  for  crude  oil  and  petroleum  rose 
and  fell  in  response  to  Middle  East 
events.  In  1994.  the  average  refiner 
acquisition  cost  of  imported  crude  oil 
was  $15.51  per  barrel.  6  percent  below 
the  average  1993  level.  The  cost  of 
domestic  crude  oil  in  1994  was  $15.68. 
foiu  percent  less  than  the  1993  average. 

The  current  energy  situation  and 
emerging  trends  point  to  the  continued 
importance  of  oil  conservation.  The 
United  States  now  imports  a  higher 
percentage  of  its  oil  needs  than  it  did 
during  1975,  the  year  EPCA  was  passed, 
and  the  percentage  of  its  oil  supplied  by 
OPEC  is  similar  to  that  of  1975.  Oil 
continues  to  account  for  over  40  percent 
of  all  energy  used  in  the  United  States, 
and  97  percent  of  the  energy  consumed 
in  the  transportation  sector.  Despite 
legislation  designed  to  spur  the  use  of 
altematve  fuels,  gasoline  will  likely 
remain  the  predominant  fuel  in  the 
transportation  sector.  Sales  of 
alternative-fueled  vehicles  are  forecast 
to  account  for  only  3.0  percent  of  light- 
duty  vehicle  sales  in  2000.  IDomestic  oil 
production  has  declined  steadily  since 
reaching  a  peak  of  10.6  million  barrels 
per  day  in  1985  to  9.1  miUion  barrels 
per  day  in  1991.  Domestic  crude  oil 
production  is  expected  to  drop  by 
170.000  barrels  per  day  (2.6  percent)  in 
1995  and  an  additional  220,000  barrels 
per  day  (3.4  percent)  in  1996.  While  the 
United  States  is  currently  the  world's 
second  largest  oil  producer,  it  contains 
only  about  three  percent  of  the  world's 
known  oil  reserves.  Persian  Gulf 
countries  contain  63  percent  of  known 
world  reserves,  and  former  communist 
countries  contain  9  percent. 


Long-term  projections  of  petroleum 
prices,  supply,  and  demand  are  now 
influenced  by  a  wide  range  of 
uncertainties  associated  with  sweeping 
economic  and  political  changes  in  the 
former  U.S.S.R.  and  in  Eastern  Europe, 
environmental  issues,  the  role  of  Middle 
East  countries  in  determining  the 
world's  future  oil  supplies  and  prices, 
and  future  energy  demands  in  populous 
developing  countries.  The  Department 
of  Energy  projects  that  oil  prices  will  be 
between  $14  and  $22  (1994  dollars)  per 
barrel  in  the  year  2000,  and  will  rise  to 
between  $15  and  $30  per  barrel  by  2010. 
DOE  projects  a  continuing  decline  in 
domestic  oil  production  to  between  3.58 
and  6.20  million  barrels  per  day  in 
2010,  with  imports  rising  to  between  48 
percent  and  78  percent  of  total  use. 
Two-thirds  of  the  projected  increase  in 
total  petroleum  consumption  in  the 
United  States  during  the  next  20  years 
will  be  in  the  transportation  sector.  This 
is  in  spite  of  the  fact  that  DOE's 
projections  assume  that  significant 
improvements  in  vehicle  fuel  efficiency 
will  take  place  as  motor  gasoline  prices 
rise. 

The  level  of  petroleum  imports  is  only 
one  aspect  of  the  total  energy 
conservation  picture.  Under  the  Energy 
Policy  and  Conservation  Act  and  the 
National  Environmental  Protection  Act, 
for  example,  national  security,  energy 
independence,  resource  conservation, 
and  environmental  protection  must  all 
be  considered. 

The  increase  in  market  share  of  light 
trucks  points  to  the  importance  of  fuel 
economy  for  this  class  of  vehicle.  Light 
trucks  are  less  fuel  efficient  and.  on 
average,  are  driven  more  miles  over 
their  lifetime  than  passenger 
automobiles.  In  1991.  over  half  of  the 
energy  in  the  transportation  sector  was 
used  by  light-duty  vehicles  (automobiles 
and  li^t  trucks).  Light  trucks  have 
steadily  increased  their  share  of 
petroleum  use  in  the  transportation 
sector.  Between  1976  and  1994.  the 
market  share  for  passenger  cars 
decreased  from  78  percent  to  60  percent 
of  total  light-duty  vehicle  sales,  while 
market  share  for  light  trucks  rose  from 
22  percent  to  40  percent. 

Light  trucks  meeting  the  standard 
proposed  by  this  notice  would  be  more 
fuel-efficient  than  the  average  vehicle  in 
the  current  light  truck  fleet  in  service, 
thus  making  a  positive  contribution  to 
petroleum  conservation. 

VI.  Determining  the  Maximum  Feasible 
Average  Fuel  Economy  Level 

As  discussed  above,  section  32902(a) 
requires  that  light  truck  fuel  economy 
standards  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
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making  this  determination,  the  agency 
must  consider  the  four  factors  of  section 
32902(f):  technological  feasibility, 
economic  practicability,  the  effect  of 
other  motor  vehicle  standards  of  the 
Government  on  fuel  economy,  and  the 
need  of  the  United  States  to  conserve 
energy.  In  addition,  for  this  rulemaking, 
the  agency  is  constrained  by  the 
provision  of  P.L.  104-50  which  states 
that  the  agency  may  not  set  a  standard 
that  "differs  from  standards 
promulgated  for  such  automobiles  prior 
to  [November  15,  1995]." 

A.  Interpretation  of  "Feasible" 

Based  on  definitions  and  judicial 
interpretations  of  similar  language  in 
other  statutes,  the  agency  has  in  the  past 
interpreted  "feasible"  to  refer  to 
whether  something  is  capable  of  being 
done.  The  agency  has  thus  concluded  in 
the  past  that  a  standard  set  at  the 
maximum  feasible  average  fuel  economy 
level  must:  (1)  Be  capable  of  being  done 
and  (2)  be  at  the  highest  level  that  is 
capable  of  being  done,  taking  account  of 
what  manufacturers  are  able  to  do  in 
light  of  technological  feasibility, 
economic  practicability,  how  other 
Federal  motor  vehicle  standards  affect 
average  fuel  economy,  and  the  need  of 
the  nation  to  conserve  energy. 

B.  Industry-wide  Considerations 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufacturer-by- 
manufacturer  basis  or  on  an  industry- 
wide basis.  Legislative  history  may  be 
used  as  an  indication  of  congressional 
intent  in  resolving  ambiguities  in 
statutory  language.  The  agency  believes 
that  the  reports  on  the  1975  Act  provide 
guidance  on  the  meaning  of  "maximum 
feasible  average  fuel  economy  level." 

The  Conference  Report  on  the  1975 
Act  (S.  Rep.  No.  94-516,  94th  Cong.,  1st 
Sess.  154-55  (1975))  states: 

Such  determination  |of  maximum  feasible 
average  fuel  economy  level)  should  take 
industry-wide  considerations  into  account. 
For  example,  a  determination  of  maximum 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufacturer  which 
might  have  the  most  difficulty  achieving  a 
given  level  of  average  fuel  economy.  Rather, 
the  Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacturers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  number  of 
domestic  manufacturers  that  currently  exist 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  [sic]  with  a  severe  strain  on  any 
manufacturer.  *   *   * 

It  is  clear  from  the  Conference  Report 
that  Congress  did  not  intend  that 


standards  simply  be  set  at  the  level  of 
the  least  capable  manufacturer.  Rather, 
NHTSA  must  take  industry-wide 
considerations  into  accoimt  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

NHTSA  has  traditionally  set  light 
truck  standards  at  a  level  that  can  be 
achieved  by  manufacturers  whose 
vehicles  constitute  a  substantial  share  of 
the  market.  The  agency  did  set  the  MY 
1982  light  truck  fuel  economy  standards 
at  a  level  which  it  recognized  might  be 
above  the  maximum  feasible  fuel 
economy  capability  of  Chrysler,  based 
on  the  conclusion  that  the  energy 
benefits  associated  writh  the  higher 
standard  would  outweigh  the  harm  to 
Chrysler.  45  FR  20871,  20876,  March  31, 
1980.  However,  as  the  agency  noted  in 
deciding  not  to  set  the  MYs  1983-85 
light  truck  standards  above  Ford's  level 
of  capability,  Chrysler  had  only  10-15 
percent  of  the  Hght  truck  domestic  sales, 
while  Ford  had  about  35  percent.  45  FR 
81593,  81599,  December  11.  1980.  For 
MY  1998,  NHTSA  esUmates  that 
Chrysler,  Ford,  and  GM  each  have  more 
than  20  percent  of  the  light  truck 
market.  NHTSA  deems  this  percentage 
significantly  large  so  as  to  represent 
"industry  wide"  effects.  Thus,  the 
agency  does  not  plan  to  set  the  MY  1998 
standard  above  the  "maximum  feasible" 
level  of  any  of  these  manufacturers. 

C.  Petroleum  Consumption 

The  precise  magnitude  of  energy 
savings  associated  with  alternative  light 
truck  fuel  economy  standards  is  difficult 
to  ascertain.  The  potential  savings 
associated  with  a  MY  1998  standard 
above  20.7  mpg  would  be  highly 
uncertain.  Depending  on  the  level  of  the 
standard,  one  or  more  of  the  three  large 
domestic  manufacturers  could  likely 
meet  the  level  of  the  standard  only  by 
restricting  the  sales  of  its  large  light 
trucks  (given  the  short  leadtime  before 
MY  1998  begins).  If  this  occurred, 
consumers  might  tend  to  keep  their 
older,  less  fuel-efficient  light  trucks  in 
service  longer.  Also,  consumers  might 
purchase  still  larger  trucks  that  are  not 
subject  to  CAFE  standards. 

D.  The  Proposed  MY  1998  Standard 

Several  manufacturers  provided 
general  recommendations  for  the  MY 
1998  standard  in  their  responses  to  the 
ANPRM.  Chrysler  did  not  suggest  a  fuel 
economy  standard  for  the  year,  but  did 
state  that  the  standards  should  be  set  at 
levels  that  can  be  achieved  under  any 
set  of  likely  scenarios  of  economic 
practicability.  As  noted  previously, 
Chrysler  submitted  a  revised  analysis  of 
its  CAFE  capability  too  late  to  be 
included  in  this  NPRM.  However,  the 


agency  will  fully  analyze  Chrysler's  late 
submission  prior  to  reaching  a  final 
decision  for  MY  1998.  Ford  did  not 
suggest  any  specific  CAFE  standard  for 
future  years,  but  cautioned  against 
setting  high  standards.  In  its  May  31, 
1995,  update,  GM  stated  that  NHTSA 
did  not  give  adequate  consideration  to 
the  risks  of  product  introduction  delays 
and  technology  shortfalls  in  evaluating 
a  manufacturer's  product  plans  for 
establishing  fuel  economy  standards. 
GM  noted  that  this  lack  of  consideration 
is  particularly  harmful  to  the 
manufacturer  that  is  determined  to  be 
the  "least  capable"  for  standards  setting. 
GM  also  discussed  how  manufacturers' 
forecasts  of  CAFE  decline  as  the  actual 
production  date  approaches,  i.e.,  the 
forecast  in  response  to  the  NPRM  is 
often  lower  than  the  forecast  in  response 
to  the  ANPRM  for  a  given  model  year. 

In  response  to  the  latter  GM  comment, 
NHTSA  always  bases  the  final  rule  on 
an  assessment  of  the  latest 
manufacturers'  forecasts.  Earlier 
projections  are  of  interest  for  the 
changes  that  have  occurred  in  the 
manufacturers'  product  plans,  but  they 
are  not  determinative  when  later 
information  is  available. 

In  regard  to  the  GM  argument  on 
NHTSA's  consideration  of 
manufacturers'  risks  and  product  timing 
problems,  which  are  addressed  in  detail 
in  the  agency's  Preliminary  Regulatory 
Evaluation  (PRIA),  the  NHTSA 
estimates  of  each  manufacturer's 
capability  have  been  close  to  the 
mahufacturer's  ovwi  estimates  for  MY's 
1990  through  1995,  except  for  GM  for 
MY  1995.  Also,  Ford  and  Chrysler  have 
each  achieved  CAFE  performance 
similar  to  their  estimates,  except  in  the 
case  of  Chrysler's  mid-model  year  report 
values  for  MYs  1994  and  1995.  (This 
discrepancy  may  be  due  to  higher  than 
expected  sales  of  the  new  Chrysler 
standard  pickup  which  is  one  of  the 
least  fuel-efficient  models  in  the 
Chrysler  fleet.)  On  average  over  these 
six  model  years,  Chrysler  has 
overestimated  its  final  CAFE  by  0.2 
mpg;  Ford's  range  of  estimates  averaged 
from  0.1  mpg  too  high  to  0.4  mpg  below 
the  final  value;  and  GM's  range  of 
estimates  averaged  from  0.1  to  0.3  mpg 
above  the  final  value. 

GM  also  notes  that  import 
manufacturers  are  not  constrained,  as 
yet,  by  the  standards  because  of  their 
model  mix  that  is  dominated  by  small 
trucks.  Because  of  this,  the  import 
manufacturers  do  not  have  to  employ 
expensive  technologies  to  meet  the 
standards,  and  they  are  able  to  produce 
fleets  that  have  a  larger  share  of  their 
vehicles  with  "4 WD.  An  alternative  to 
this  situation  is  to  set  class  standards 
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that,  for  instance,  might  require 
different  levels  of  fuel  economy 
performance  for  specific  vehicle  types 
or  weight  subclasses.  While  such  a 
system  might  be  feasible  were  CAFE 
standards  adopted  with  long  lead  times, 
as  considered  in  the  ANPRM,  it  is  not 
feasible  in  the  short  lead  time  available 
for  MY  1998. 

Based  on  its  analysis  described  above 
and  on  manufacturers'  projections. 
NHTSA  has  tentatively  concluded  that 
the  major  domestic  manufacturers  can 
achieve  the  light  truck  fuel  economy 
levels  Usted  in  the  following  table: 


Manufacturer 

Approxi- 
mate mar- 
ket share 
(percent, 
based  on 
MY  1994) 

CAFE 

GM  

Ford  

Chrystef  

33 
30 
24 

20.7 
20.9 
21.0 

UMI 


As  indicated  above,  most  light  truck 
manufacturers  other  than  GM.  Ford  and 
Chrysler  are  expected  to  achieve  CAFE 
levels  above  those  companies.  Only  two 
or  three  light  truck  manufacturers. 
Range  Rover,  Volkswagen,  and  possibly 
Mercedes-Benz,  are  expected  to  have 
fuel  economy  levels  lower  than  the 
major  domestic  manufacturers.  Since 
these  companies  have  extremely  small 
market  shares,  NHTSA  believes  that 
setting  a  standard  based  on  their 
capabilities  would  be  inconsistent  with 
a  determination  of  maximum  feasibility 
that  takes  industry-wide  considerations 
into  account,  as  required  by  statute. 

As  the  above  table  demonstrates, 
NHTSA  has  tentatively  concluded  that 
GM  is  the  least  capable  manufacturer 
with  a  substantial  share  of  sales  for  MY 
1998.  NHTSA  has  also  tentatively 
concluded  that  20.7  mpg  is  the 
maximum  feasible  standard  for  MY 
1998.  For  the  reasons  discussed  below, 
the  agency  believes  this  level  would 
balance  the  potential  petroleum  savings 
associated  with  a  higher  standard 
against  the  difficulties  of  manufacturers 
facing  a  potentially  higher  standard. 

The  agency  believes  that  a  20.7  mpg 
light  truck  CAFE  standard  for  MY  1998 
would  make  a  positive  contribution  to 
petroleum  conservation  by  promoting 
continued  production  of  fuel  efficient 
vehicles.  Moreover,  it  would  encourage 
CM,  which  has  a  large  market  share,  to 
achieve  its  projected  CAFE  level.     . 

The  agency  believes  that  a  20.7  mpg 
standard  would  not  unduly  restrict 
consumer  choice  or  have  adverse 
economic  impactson  the  large  domestic 
manufacturers.  The  current  product 
plans  submitted  by  Ford.  GM  and 


Chrysler  indicate  that  they  expect  to 
achieve  a  MY  1998  CAFE  level  at  or 
above  20.7  mpg.  Therefore,  they  will  not 
have  to  make  any  changes  in  their 
product  plans  to  achieve  the  level  of  the 
standard. 

NHTSA  believes  that  a  higher 
standard  than  20.7  mpg  for  MY  1998 
could  result  in  serious  economic 
difficulties  for  GM.  Product  restrictions 
could  be  required  to  achieve  a  CAFE 
higher  than  20.7  mpg.  Given  leadtime 
constraints,  NHTSA  believes  that  the 
first  potential  fuel-efficiency  actions 
that  GM  or  any  other  manufacturer 
would  consider  in  response  to  a  higher 
standard  would  consist  of  marketing 
actions.  For  the  reasons  discussed  in 
other  notices,  however,  the  agency  does 
not  believe  that  marketing  actions  can 
be  relied  upon  to  significantly  improve 
a  manufacturer's  CAFE.  See,  e.g.,  MY 
1993-94  fight  truck  CAFE  final  rule  (56 
FR  13775,  April  4,  1991).  If  such 
marketing  actions  were  unsuccessful  in 
whole  or  in  part,  GM  would  likely  have 
to  engage  in  product  restrictions  to 
achieve  the  level  of  a  higher  CAFE, 
standard.  Such  product  restrictions 
could  result  in  adverse  economic 
consequences  for  GM,  its  employees  and 
the  economy  as  a  whole  and  limit 
consumer  choice,  especially  with  regard 
to  the  load-carrying  needs  of  fight  truck 
purchasers. 

As  indicated  above,  while  NHTSA  has 
tentatively  concluded  that  GM  is  the 
least  capable  manufacturer  with  a 
substantial  share  of  sales,  the  agency 
believes  that  GM's  capability  is  not 
significantly  below  that  of  Ford  or 
Chrysler.  These  three  companies 
combined  will  sell  over  85  percent  of  all 
new  fight  trucks  sold  in  the  U.S.  in  MY 
1998.  Therefore,  even  if  the  agency  were 
to  set  a  standard  above  GM's  capability, 
the  standard  could  not  be  much  above 
20.7  mpg  and  still  remain  within  the 
capability  of  the  overwhelming  majority 
of  the  industry. 

NHTSA  believes  that  a  20.7  mpg 
standard  would  balance  the  potentially 
serious  adverse  economic  consequences 
for  GM  that  could  result  from  a  higher 
standard  with  the  potential  for 
continued  petroleum  savings.  The 
agency  has  tentatively  concluded,  in 
view  of  the  statutory  requirement  to 
consider  specified  factors,  that  the 
relatively  small  and  uncertain  energy 
savings  associated  with  setting  a 
standard  above  GM's  capability  would 
not  justify  the  potential  harm  to  that 
company  and  the  economy  as  a  whole. 

A  number  of  organizations  and 
individuals  have  requested  that  NHTSA 
evaluate  the  safety  effects  of  its  CAFE 
decisions.  An  analysis  of  the  extent  to 
which  significantly  higher  light  truck 


CAFE  standards  could  affect  safety  is 
more  complex  than  for  passenger  car 
standards,  since  purchasers  would  have 
many  more  options  for  substitution  (e.g., 
different  kinds  of  light  trucks,  trucks 
with  a  high  enough  GVWR  that  they  are 
not  subject  to  CAFE  stapdards,  etc.)  The 
agency  notes  that  since  light  trucks  are 
generally  significantly  larger  and 
heavier  than  passenger  cars,  the  safety 
effects  of  a  particular  weight  change,  if 
they  exist,  would  likely  be  smaller  than 
for  cars. 

The  available  evidence  indicates  that 
a  MY  1998  standard  of  20.7  mpg  would 
not  have  any  impact  on  safety.  NHTSA 
notes  that,  in  setting  the  light  truck 
CAFE  standards  for  recent  model  years, 
the  agency  has  not  included  in  its 
analyses  of  manufacturer  capabilities 
any  product  plan  actions  that  would 
significantly  affect  the  weight,  size  or 
cost  of  the  vehicles  the  manufacturers 
planned  to  offer.  The  agency  also  notes 
that  the  levels  of  the  light  truck  CAFE 
standards  have  not  varied  significantly 
for  more  than  a  decade.  The  light  truck 
CAFE  standards  for  MY  1987-89  and 
MY  1994  were  set  at  20.5  mpg,  and,  as 
far  back  as  MY  1984.  the  standard  was 
20.0  mpg. 

NHTSA  therefore  believes  that  the 
size  and  weight  of  current  and  planned 
light  trucks  are  not  significantly 
different  from  what  would  have 
occurred  in  the  absence  of  CAFE 
standards.  Moreover,  as  discussed 
above.  Ford.  GM  and  Chrysler  do  not 
need  to  change  their  product  plans  to 
meet  or  exceed  the  level  of  the  proposed 
MY  1998  light  truck  CAFE  standard. 
Thus,  a  20.7  mpg  light  truck  CAFE 
standard  for  MY  1998  would  not  lead  to 
significant  changes  in  light  truck  size  or 
weight,  or  shifts  toward  less  safe 
vehicles.  The  agency,  therefore,  has 
tentatively  concluded  that  it  would  not 
likely  have  any  impact  on  safety. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
32919  of  Chapter  329  of  Title  49,  (49 
U.S.C.  32919).  whenever  a  Federal 
motor  vehicle  fijel  economy  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  separate  fuel  economy 
standards  applicable  to  vehicles  covered 
by  the  Federal  standard.  Under  section 
32919(b)  of  Chapter  329  of  Title  49  (49 
U.S.C.  32919(b)),  a  state  may  not  require 
fuel  economy  labels  on  vehicles  covered 
by  section  32908  of  Chapter  329  of  Title 
49  (49  U.S.C.  32908)  which  are  not 
identical  to  the  Federal  standard. 
Section  32919  does  not  apply  to 
vehicles  procured  for  the  State's  use. 
Section  32909  of  Chapter  329  of  Title  49 
(49  U.S.C.  32909)  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 


Federal  average  fuel  economy  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

VII.  Impact  Analyses 

A.  Economic  Impacts 

The  agency  has  considered  the 
economic  implications  of  the  proposed 
standard  and  determined  that  the 
proposal  is  significant  within  the 
meaning  of  Executive  Order  12866  and 
significant  within  the  meaning  of  the 
Department's  regulatory  procedures. 
The  agency's  detailed  analysis  of  the 
economic  effects  is  set  forth  in  a 
Preliminary  Regulatory'  Evaluation 
(PRE),  copies  of  which  are  available 
from  the  Docket  Section.  The  contents 
of  that  analysis  are  generally  described 
above. 

B.  Impacts  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act.  the  agency  has  considered  the 
impact  this  rulemaking  would  have  on 
small  entities.  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  Few.  if  any,  light  truck 
manufacturers  subject  to  the  proposed 
rule  would  be  classified  as  a  "small 
business"  under  the  Regulatory 
Flexibility  Act. 

C.  Impact  of  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

D.  Department  of  Energy  Review 

In  accordance  with  section  32902(i)  of 
Chapter  329  of  Title  49,  the  agency 


submitted  this  proposal  to  the 
Department  of  Energy  (DOE)  for  review. 
The  Department  has  concurred  in  the 
level  proposed  for  MY  1998. 

VIII.  Comments 

NHTSA  is  providing  a  comment 
period,  ending  on  March  4,  1996  for 
interested  parties  to  present  data  and 
views  on  the  issues  raised  in  this  notice 
and  the  accompanying  PRE,  as  well  as 
any  other  issues  commenters  believe  are 
relevant  to  this  proceeding.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  cljiim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 


in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receivirfg  the  comments,  the  docket 
supervisor  ■wiW  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation,  Motor  vehicles. 

PART  53»-[AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  533  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  533 
would  be  amended  to  read  as  follows: 

Authority:  49  U.S.C.  32902;  delegation  of 
authority  at  49  CFR  1.50 

2.  Section  533.5(a)  would  be  amended 
by  revising  Table  FV  to  read  as  follows: 

§  533.5    Requirements. 


Table  IV 


Model  year 

Standard 

1996        

20.7 

1997  ... 



20.7 

1998 

20.7 

Issued  on:  December  26, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  96-4  Filed  1-2-96;  8:45  am] 

BILLING  CODE  4eiO-6»-P 


Ih 


Federal   Rt'^ister  /  Vol.  61.  No.  2  /  Wednesday,  January  3.  1996  /  Notices 


157 


Notices 


Federal  Register 

Vol.  61.  No.  2 

Wednesday.  January  3.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigatKsns, 
committee  meetings,  agency  decistor^  and 
rulings,  delegations  of  auttxxity.  fthng  of 
petitior^  and  applications  and  agency, 
statements  of  organization  and  furx:tions  are 
examples  of  documerrts  appearing  In  ttiis 
section. 


3EP,^3'Mcs    OF  AGRICULTURE 

G^*'.:-  -,;  :r:<i  oecratary 

Secretary  of  Agriculture's  Special 
Ccrr;  ~  Quota  Announcement  Number 
9 

ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,624,810 
kilograms  (96.176,321  pounds)  is 
established  in  accordance  with  section 
103B(a)(5)(F)  of  the  Agricult\iral  Act  of 
1949,  as  amended  (1949  Act).  This 
quota  is  established  under  Proclamation 
6301  of  June  7.  1991.  and  is  referenced 
as  the  Secretary  of  Agriculture's  Special 
Cotton  Quota  Announcement  Number  9. 
chapter  99.  subchapter  III.  subheading 
9903.52.09  of  the  Harmonized  Tariff 
Schedule  (HTS). 

DATES:  The  quota  was  established  on 
November  1, 1995.  and  applies  to 
upland  cotton  purchased  not  later  than 
January  29.  1996  (90  days  from  the  date 
the  quota  was  established)  and  entered 
into  the  United  States  not  later  than 
April  28.  1996  (180  days  from  the  date 
the  quota  was  estabUshed). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont.  Farm  Service  Agency. 
United  States  Department  of 
Agriculture,  room  3756-S.  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1949 
Act  requires  that  a  special  import  quota 
be  determined  and  announced 
immediately  if,  for  any  consecutive  10- 
week  period,  the  Friday  through 
Thursday  average  price  quotation  for  the 
lowest-priced  U.S.  growtJi,  as  quoted  for 
Middling  P/32-inch  cotton,  C.I.F. 
northern  Europe,  (U.S.  Northern  Europe 
price),  adjusted  for  the  value  of  any 
cotton  user  marketing  certificates 
issued,  exceeds  the  Northern  Europe 
price  by  more  than  1.25  cents  per 
pound.  This  condition  was  met  during 
the  consecutive  10- week  period  that 


ended  October  26,  1995.  The  quota 
amount  is  equal  to  1  week's 
consumption  of  upland  cotton  by 
domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1995  through  September  1995.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  7  U.S.C.  1444-2(a)  and  U.S. 
Note  6(a).  Subchapter  III.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC.  on  December 
22, 1995. 
Dan  Glickman, 
Secretary. 
[PR  Doc.  96-16  Filed  1-2-96.  8:45  am) 

BILUNQ  CODE  3410-06-P 


Secretary  of  Agriculture's  Special 
Cotton  Quota  Announcement  Number 
10 


ACTION:  Notice. 


SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43.624,810 
kilograms  (96,176,321  pounds)  is 
established  in  accordance  with  section 
103B(a)(5)(F)  of  the  Agricultural  Act  of 
1949,  as  amended  (1949  Act).  This 
quota  is  established  under  Proclamation 
6301  of  June  7,  1991,  and  is  referenced 
as  the  Secretary  of  Agriculture's  Special 
Cotton  Quota  Announcement  Number 
10,  chapter  99,  subchapter  III, 
subheading  9903.52.10  of  the 
Harmonized  Tariff  Schedule  (HTS). 
DATES:  The  quota  was  established  on 
November  8,  1995,  and  applies  to 
upland  cotton  purchased  not  later  than 
February  5,  1996  (90  days  from  the  date 
the  quota  was  established)  and  entered 
into  the  United  States  not  later  than 
May  5,  1996  (180  days  from  the  date  the 
quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  room  3756-S,  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1949 
Act  requires  that  a  special  import  quota 


be  determined  and  announced 
immediately  if,  for  any  consecutive  10- 
week  period,  the  Friday  through 
Thursday  average  price  quotation  for  the 
lowest-priced  U.S.  growth,  as  quoted  for 
Middling  IVsz-inch  cotton.  C.I.F. 
northern  Europe,  (U.S.  Northern  Europe 
price),  adjusted  for  the  value  of  any 
cotton  user  marketing  certificates 
issued,  exceeds  the  Northern  Europe 
price  by  more  than  1.25  cents  per 
pound.  This  condition  was  met  during 
the  consecutive  10- week  period  that 
ended  November  2,  1995.  The  quota 
amount  is  equal  to  1  week's 
consumption  of  upland  cotton  by 
domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1995  through  September  1995.  The 
special  import  quota  identiHes  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  7  U.S.C.  1444-2(a)  and  U.S. 
Note  6(a).  Subchapter  III.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC,  on  December 
22.  1995. 

Dan  Glickman, 

Secretary. 

|FR  Doc.  96-14  Filed  1-2-96;  8:45  am) 
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Secretary  of  Agriculture  s  Special 
Cotton  Quota  Announcement  Number 
11 


action:  Notice. 


SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,624,810 
kilograms  (96,176,321  pounds)  is 
established  in  accordance  with  section 
103B(a)(5)(F)  of  the  Agricultural  Act  of 
1949,  as  amended  (1949  Act).  This 
quota  is  estabUshed  under  Proclamation 
6301  of  June  7, 1991,  and  is  referenced 
as  the  Secretary  of  Agriculture's  Special 
Cotton  Quota  Announcement  Number 
11,  chapter  99,  subchapter  III, 
subheading  9903.52.11  of  the 
Harmonized  Tariff  Schedule  (HTS). 
DATES:  The  quota  was  established  on 
November  15,  1995,  and  applies  to 
upland  cotton  purchased  not  later  than 
February  12,  1996  (90  days  from  the 


UMI 


date  the  quota  was  established)  and 
entered  into  the  United  States  not  later 
than  May  12.  1996  (180  days  from  the 
date  the  quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont.  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  room  3756-S.  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1949 
Act  requires  that  a  special  import  quota 
be  determined  and  announced 
immediately  if.  for  any  consecutive  10- 
•  week  period,  the  Friday  through 
Thursday  average  price  quotation  for  the 
lowest-priced  U.S.  growth,  as  quoted  for 
Middling  IV32  inch  cotton,  C.I.F. 
northern  Europe  (U.S.  Northern  Europe 
price),  adjusted  for  the  value  of  any 
cotton  user  marketing  certificates 
issued,  exceeds  the  Northern  Europe 
price  by  more  than  1.25  cents  per 
pound.  This  condition  was  met  during 
the  consecutive  10-week  period  that 
ended  November  9.  1995.  The  quota 
amount  is  equal  to  1  week's 
consumption  of  upland  cotton  by 
domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1995  through  September  1995.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  7  U.S.C.  If44-2(a)  and  U.S. 
Note  6(a).  Subchapter  III.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC,  on  December 
22,  1995. 

Dan  Glickman, 

Secretary. 

(PR  Doc.  96-18  Filed  1-2-96;  8:45  am] 
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Secretary  of  Agriculture's  Sp-c  ai 
Cotton  Quota  Announcen^e' ■  Uun^ber 
12 


ACTION:  Notice. 


SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43,624.810 
kilograms  (96,176.321  pounds)  is 
established  in  accordance  with  section 
103B(a)(5)(F)  of  the  Agricuhural  Act  of 
1949.  as  amended  (1949  Act).  This 
quota  is  established  under  Proclamation 
6301  of  June  7,  1991.  and  is  referenced 
as  the  Secretary  of  Agriculture's  Special 
Cotton  Quota  Announcement  Number 
12.  chapter  99.  subchapter  III, 


subheading  9903.52.12  of  the 
Harmonized  Tariff  Schedule  (HTS). 
DATES:  The  quota  was  established  on 
November  22,  1995.  and  applies  to 
upland  cotton  purchased  not  later  than 
February  19,  1996  (90  days  from  the 
date  the  quota  was  established)  and 
entered  into  the  United  States  not  later 
than  May  19,  1996  (180  days  from  the 
date  the  quota  was  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont.  Farm  Service  Agency, 
United  States  Department  of 
Agricuhure,  room  3756-S,  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)720-8841. 

S.PPLEMEN-A  =  v  INFORMATION:  The  1949 
Aci  requires  mat  a  special  import  quota 
be  determined  and  announced 
immediately  if,  for  any  consecutive  10- 
week  period,  the  Friday  through 
Thursday  average  price  quotation  for  the 
lowest-priced  U.S.  growth,  as  quoted  for 
Middling  IV32  inch  cotton,  C.I.F. 
northern  Europe  (U.S.  Northern  Europe 
price),  adjusted  for  the  value  of  any 
cotton  user  marketing  certificates 
issued,  exceeds  the  Northern  Europe 
price  by  more  them  1.25  cents  per 
pound.  This  condition  was  met  during 
the  consecutive  10-week  period  that 
.  ended  November  16,  1995.  The  quota 
amount  is  equal  to  1  week's 
consumption  of  upland  cotton  by 
domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1995  through  September  1995-  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  7  U.S.C.  1444-2(a)  and  U.S. 
Note  6(a).  Subchapter  III.  Chapter  99  of  the 
HTS. 

Signed  at  Washington.  DC.  on  December 

22.  1995. 

Dan  Glickman, 

secretary. 

(FR  Doc.  96-15  Filed  1-2-96:  8:45  am) 

BILUNG  COOE  3410-OS-P 


Agriculture's  Special 


Ccnc     Ouc  a    'nnouncement  Number 

13 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  43.624.810 
kilograms  (96.176,321  pounds)  is 


established  in  accordance  with  section 
103B(a)(5)(F)  of  the  Agricultural  Act  of 
1949.  as  amended  (1949  Act).  This 
quota  is  established  under  Proclamation 
6301  of  June  7, 1991,  and  is  referenced 
as  the  Secretary  of  Agricuhures  Special 
Cotton  Quota  Armouncement  Number 
13,  chapter  99,  subchapter  III. 
subheading  9903.52.13  of  the 
Harmonized  Tariff  Schedule  (HTS). 

DATES:  The  quota  was  established  on 
November  29.  1995,  and  applies  to 
upland  cotton  purchased  not  later  than 
February  26,  1996  (90  days  from  the 
date  the  quota  was  established)  and 
entered  into  the  United  States  not  later 
than  May  26,  1996  (180  days  from  the 
date  the  quota  was  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  room  3756-S.  PO  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPLEMENTARY  INFORMATION:  The  1949 
Act  requires  that  a  special  import  quota 
be  determined  and  announced 
immediately  if,  for  any  consecutive  10- 
week  period,  the  Friday  through 
Thursday  average  price  quotation  for  the 
lowest-priced  U.S.  growth,  as  quoted  for 
Middling  IVsz  inch  cotton,  C.I.F. 
northern  Europe.  (U.S.  Northern  Europe 
price),  adjusted  for  the  value  of  any 
cotton  user  marketing  certificates 
issued,  exceeds  the  Northern  Europe 
price  by  more  than  1.25  cents  per 
pound.  This  condition  was  met  during 
the  consecutive  10-week  period  that 
ended  November  23.  1995.  The  quota 
amount  is  equal  to  1  week's 
consumption  of  upland  cotton  by 
domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1995  through  September  1995.. The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff- rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff    - 
rates  or  phjlosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  7  U.S.C.  1444-2(a)  and  U.S. 
Note  6(a).  Subchapter  III.  Chapter  99  of  the 
HTS. 

Signed  at  Washington.  DC.  on  December 
22,  1995. 

Dan  Glickman. 

Secretary. 

|FR  Doc.  96-00017  Filed  1-2-96:  8:45  ami 
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P'  ,ac,  i:!  of  1974:  Notice  of  a 
Zz^L^\e!  Matching  Program  for 
!^»ce^3i  Salary  Offset 

agency:  Farm  Service  Agency  (FSA) 
and  the  Rural  Housing  Service  (RHS), 
formerly  the  Farmers  Home 
Administration  (FmHA);  Federal  Crop 
Insurance  Corporation  (FOC); 
Commodity  Credit  Corporation  (CCC); 
and  Office  of  the  Chief  Financial  Officer 
(OCFO)/National  Finance  Center. 
(Agencies  of  the  United  States 
Department  of  Agriculture  (USDA). 
Throughout  this  notice  referred  to  as 
USDA). 

ACTION:  Notice  of  computer  matching 
program  between  United  States 
Department  of  Agriculture  (USDA)  and 
the  United  States  Postal  Service  (USPS). 

SUMMARY:  USDA  is  giving  notice  that  it 
intends  to  conduct  a  computer  matching 
program  with  the  USPS  in  order  to 
identify  USPS  employees  who  owe 
certain  types  of  delinquent  debts  to  the 
United  States  Government  under 
various  program  administered  by  the 
above  USDA  agencies  on  accoimt  of 
loans,  fees,  overpayments,  or 
entitlements. 

DATES:  Comment  must  be  received 
February  2.  1996  to  be  considered. 
Unless  comments  are  received  which 
result  in  a  confrarv'  determination,  the 
matching  program  covered  by  this 
Notice  will  begin  no  sooner  than 
February  12.  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  Reynaldo  Gonzalez, 
USDA/OCFO.  14th  and  Independence 
Avenue.  Room  3313,  South  Building. 
Washington.  DC.  20250. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  a  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C.  Section 
552a).  USDA  and  USPS  have  concluded 
an  agreement  to  conduct  a  computer 
matching  program.  The  purpose  of  the 
match  is  to  exchange  personal  data 
between  the  agencies  for  collection  of 
delinquent  debts  from  defaulters  of 
obligations  held  by  USDA.  The  match 
win  yield  the  identity  and  location  of 
the  debtors  who  are  also  employees  of 
USPS  so  that  USDA  can  pursue 
recoupment  of  the  debts  by  voluntary 
payment  or  by  salary  offset  procedure. 
Computer  matching  appears  to  be  the 
most  efficient  and  effective  manner  to 
accomplish  this  task  with  the  least 
amount  of  intrusion  into  the  personal 
privacy  of  the  individuals  concerned. 

A  copy  of  the  computer  matching 
agreement  between  USDA  and  USPS  is 
available  to  the  public  upon  request. 
Requests  should  be  submitted  to  the 
Debt  Collection  Coordinator.  USDA. 


14t;i  ai.ti  Ir.ciopuuUouutj  Avenue,  SW. 
Room  3313,  South  Building, 
Washington.  D.C.  20250. 

This  notice  is  being  published  as 
required  by  Section  (e)(12)  of  the 
Privacy  Act  of  1994  (5  U.S.C. 
552a(e)(12)),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law  100- 
503). 

The  following  information  is  provided 
as  required  by  paragraph  5b  of 
Appendi,x  I  to  Office  of  Management 
and  Budget  Circular  A-130.  dated  July 
15.  1994. 

1 .  Participating  agencies.  The 
recipient  agency  is  USPS.  The  source 
agency  is  USDA. 

2.  Beginning  and  ending  dates.  The 
matching  program  will  continue  in 
effect  no  longer  than  18  months.  If 
within  three  months  of  the  expiration 
date,  the  Data  Integrity  Boards  of  both 
USDA  and  the  USPS  find  that  the 
matching  program  can  be  conducted 
without  change  and  both  USDA  and  the 
USPS  certify  that  the  matching  program 
has  been  conducted  in  compliance  with 
the  matching  agreement,  the  matching 
program  may  be  extended  for  one 
additional  year. 

3.  Purpose  of  the  match.  The  purpose 
of  the  match  is  to  identify  and  locate 
USPS  employees  receiving  any  Federal 
salary  or  benefit  payments  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  government 
under  the  programs  administered  by  the 
USDA.  to  permit  the  USDA  to  pursue 
and  collect  the  debt  by  voluntary 
repayments  or  salary  offset  procedures. 

The  names  of  USPS  employees 
identified  through  the  matching 
program  will  be  removed  from  lists  of 
delinquent  debts  being  referred  to  the 
Internal  Revenue  Service  (IRS)  for 
collection  from  Federal  income  tax 
refunds.  This  action  is  required  to 
conform  to  an  IRS  requirement  for  the 
Income  Tax  Refund  Offset  Program. 

4.  Description  of  the  match.  The 
subject  matching  program  will  involve 
several  steps.  USDA  will  provide  USPS 
one  or  more  magnetic  computer  tapes  of 
claims  submitted  by  USDA  agencies.  By 
computer,  USPS  will  compare  that 
information  with  its  payroll  file, 
establishing  matched  individuals  on  the 
basis  of  Social  Security  Numbers 
(SSN's).  For  each  matched  individual. 
USPS  will  provide  to  USDA  the 
individual's  name.  SSN.  home  address, 
work  location  and  information 
concerning  the  individual's 
employment  status  as  permanent  or 
temporary. 

The  respective  agencies  will  verify 
identity  and  debtor  status  of  the 
matched  individuals  by  manually 


comparing  the  list  oi  maicneu 
individuals  to  their  records  of  the  debts, 
by  conducting  independent  inquiries 
when  necessary  to  resolve  questionable 
identities,  and  by  verifying  that  the  debt 
is  still  delinquent. 

In  addition  to  verifying  debtor 
identity  and  the  status  of  the  debt,  prior 
to  USDA  taking  any  steps  to  effect 
involuntary'  offset  of  USPS  employee 
salaries.  USDA  agencies  will  provide 
debtors  with  a  30-day  written  notice 
stating  the  amount  of  the  debt  and  that 
the  debtor  may  repay  it  voluntarily. 
Debts  not  repaid  voluntarily  would  be 
referred  to  USPS  for  involuntary  salary 
offset.  Individuals  verified  as  owing 
delinquent  debts  to  USDA  will  be 
afforded  all  applicable  due  process 
rights  contained  in  the  Debt  Collection 
Act. 

5.  Legal  authorities.  This  matching 
program  will  be  conducted  under  the 
following  authorities: 

(a)  The  Debt  Collection  Act  of  1982  (5 
U.S.C.  5514),  which  gives  Federal 
agencies  the  authority  to  offset  the 
salaries  of  Federal  and  USPS  employees 
who  are  delinquent  on  debts  owed  to 
the  Federal  Government. 

(b)  Office  of  Personnel  Management 
(OPM)  regulations.  5  CFR  Part  550. 
Subpart  K  (Collection  by  Offset  from 
Indebted  Government  Employees). 
Sections  5550.1101-1108,  which  set  the 
standards  for  Federal  agency  rules 
implementing  the  Debt  Collection  Act; 
and 

(c)  USDA  regulations  at  7  CFR  Part  3, 
Subpart  C.  which  implement  5  U.S.C. 
5514  and  OPM  regulations,  and  which 
authorize  USDA  agencies  to  issue 
regulations  governing  debt  collection  by 
salary  offset  (7  CFR  3.68). 

6.  Categories  of  individuals  involved. 
Delinquent  debtors  who  have  received 
benefits  from  USDA  program  agencies. 

7.  Systems  of  Records  and  Estimation 
of  Number  of  Records  Involved. 

(a)  The  USPS  will  provide  extracts 
from  its  Privacy  Act  System  of  Records 
USP  050.020.  Finance  Records-Payroll 
System,  containing  payroll  records  on 
approximately  700,000  current  USPS 
employees.  Disclosure  will  be  made 
under  routine  use  24  of  that  system,  a 
full  description  of  which  was  last 
published  in  57  FR  57515,  dated 
December  4,  1992. 

(b)  The  USDA  will  provide  extracts 
from  its  (1)  Applicant/Borrower  or 
Grantee  File  (USDA/FmHA-1). 
containing  records  on  approximately 
762.000  debtors  (approximately  88.000 
of  the  762.000  records  will  be  sent  for 
the  match),  a  full  description  of  which 
was  last  published  in  the  Federal 
Register  at  53  FR  5205  on  February  1988 
(routine  use  number  2);  (2)  Accounts 
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Receivable  (USDA/FCIC-1).  containing 
records  on  approximately  3.600  debtors 
(approximately  3.600  will  be  sent  for  the 
match),  a  full  description  of  which  was 
last  published  in  the  Federal  Register  at 
53  FR  4047  on  February  11. 1988 
(routine  use  number  9);  (3)  Claims  Data 
Base  (Automated)  (USDA/ASCS-28). 
containing  records  on  approximately 
25.000  debtors,  (approximately  25.000 
will  be  sent  for  the  match)  a  full, 
description  of  which  was  last  published 
in  the  Federal  Register  at  53  FR  12175 
on  April  13,  1988  (routine  use  number 
9);  and  (4)  Administrative  Billings  and 
Collections  (USDA/OFM-3),  containing 
records  on  approximately  46,500 
debtors  (approximately  4,500  will  be 
sent  for  the  match)  a  full  description  of 
which  was  last  pubhshed  in  the  Fedrrai 
Register  at  54  FR  25883  on  June  20 
1989  (routine  use  number  6). 

8.  Individual  notice  and  opportunity 
to  contest.  USDA  will  provide  to 
matched  individuals  due  process 
consisting  of  USDA's  verification  of 
debt;  30-day  written  notice  to  the  debtor 
explaining  the  debtor's  rights:  provision 
for  debtor  to  examine  and  copy  of  the 
USDA's  docimientation  of  the  debt; 
provision  for  debtor  to  seek  USDA's 
review  of  the  debt  and  opportunity  for 
the  individual  to  enter  into  a  written 
agreement  satisfactory  to  USDA  for 
repayment.  Prior  to  use  of  the  salary 
offset  provision,  an  individual  will  be 
afforded  the  opportunity  for  a  hearing 
concerning  the  amount  or  existence  of 
the  debt  or  the  offset  repayment 
schedule.  The  hearing  will  be  before  an 
individual  not  under  the  supervision  or 
control  of  the  Secretary.  USDA.  Unless 
the  individual  notifies  USDA  otherwise 
within  30  days  from  the  date  of  the 
notice.  USDA  will  conclude  that  the 
date  provided  to  the  individual  is 
correct  and  will  take  the  necessary 
action  to  recoup  the  debt. 

9.  Inclusive  date  of  the  matching 
program.  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  Congress.  If  no  objections 
are  raised  by  either  and  the  mandatory 
30  day  public  notice  period  for 
comment  has  expired  for  this  Federal 
Register  notice  with  no  significant 
adverse  pubhc  comments  having  been 
received  that  would  result  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  on  the  later  of  30 
days  after  the  date  of  this  published 
notice  or  40  days  after  notice  to  OMB 
and  Congress,  at  a  mutually  agreeable 
time.  Exchange  of  data  will  be  repeated 
on  an  aimual  basis,  unless  OMB  or  the 
Treasury  Department  requests  a  match 


twice  a  year.  Under  no  circumstances 
will  the  matching  program  be 
implemented  before  the  respective  30 
and  40-day  notice  periods  have  elapsed, 
as  this  time  period  cannot  be  waived.  By 
agreement  between  USDA  and  USPS, 
the  matching  program  will  be  in  effect 
and  continue  for  18  months  with  an 
option  to  renew  for  12  additional 
months.  The  matching  program  may  be 
terminated  by  written  notification  from 
either  participating  agency  to  the  other. 

10.  Address  for  receipt  of  public 
comments  or  inquiries.  Reynaldo 
Gonzalez,  USDA/OCFO.  14th  and 
Independence  Avenue,  SW,  Room  3313, 
South  Building.  Washington.  DC  20250. 
Telephone  (202)  720-1168. 

Signed  at  Washington.  DC  on  December  21. 
1995. 

Dan  Glickman, 

Secretary  of  Agriculture. 

|FR  Doc.  96-00021  Filed  1-2-96;  8:45  am] 

BILLING  COOE  341(M(S-M 


Agricultural  Marketing  Service 

[Docket  Nq.  FV   95-352] 

Notice  of  Request  ^c  Extension  and 
Revision  of  a  CuTentiy  Approved 
Information  CoHection 

'AGENCY:  Agricultural  Marketing  Service, 
USDA. 
ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Reporting  and  Record 
Keeping  Requirements  Under 
Regulations  (Other  Than  Rules  of 
Practice)  Under  the  Perishable 
Agricultural  Commodities  Act,  1930 
(PACA)(7  U.S.C.  499a^99s). 
DATES:  Comments  on  this  notice  must  be 
received  by  March  4.  1996. 
FOR  INFORMATION  OR  COMMENTS  CONTACT: 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
technology.  Comments  may  be  sent  to 
Michael  A.  Clancy,  Head,  License  and 
Program  Review  Section,  PACA  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202)720-2814. 

SUPPLEMENTARY  INFORMATION:  ' 

Title:  Reporting  and  Record  Keeping 
Requirements  Under  Regulations  (Other 
Than  Rules  of  Practice)  Under  the 
Perishable  Agricultural  Commodities 
Act,  1930. 

OMB  Number:  0581-0031. 
Expiration  Date  of  Approval:  April  30, 
1996. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  PACA  was  enacted  by 
Congress  in  1930  to  establish  a  code  of 
fair  trading  practices  covering  the 
marketing  of  fresh  and  frozen  fruits  and 
vegetables  in  interstate  or  foreign 
commerce.  It  protects  growers,  shippers, 
and  distributors  dealing  in  those 
commodities  by  prohibiting  unfair  and 
fraudulent  practices. 

The  law  provides  for  the  enforcement 
of  contracts  by  providing  a  forum  for 
resolving  contract  disputes,  and  for  the 
collection  of  damages  from  anyone  who 
fails  to  meet  contractual  obligations.  In 
addition,  the  PACA  impresses  a 
statutory  trust  on  licensees  for 
perishable  agricultural  commodities 
received,  products  derived  from  them, 
and  any  receivables  or  proceeds  due 
from  the  sale  of  the  commodities  for  the 
benefit  of  suppliers,  sellers,  or  agents 
that  have  not  been  paid.  An  amendment 
to  the  PACA.  enacted  into  law  on 
November  15,  1995,  reduced  the  record 
keeping  and  reporting  burden  imposed 
under  the  trust  provision  by  removing 
the  requirement  that  trust  claimants  file 
notices  of  intent  to  preserve  trust 
benefits  with  the  Department  of 
Agriculture.  The  burden  is,  therefore 
being  revised  to  remove  the  record 
keeping  and  time  requirements  that 
were  necessary  for  the  fifing  of  trust 
claims.  This  action  will  decrease  the 
time  requirement  by  20.741  total  hours 
and  the  paperwork  burden  by  124.445 
total  annual  responses. 

The  PACA  is  enforced  through  a 
licensing  system  and  is  user-fee 
financed  through  a  license  fee.  All 
commission  merchant,  dealers,  and 
brokers  engaged  in  business  subject  to 
the  PACA  must  be  licensed.  The  license 
is  effective  for  one  (1)  year  unless 
withdrawn  by  USDA  for  valid  reasons, 
and  must  be  renewed  annually.  Those 
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who  engage  in  practices  prohibited  by 
the  PACA  may  have  their  licenses 
suspended  or  revoked. 

The  information  collected  from 
respondents  is  used  to  administer 
licensing  provisions  under  the  PACA. 
The  records  maintained  are  used  to 
adjudicate  reparation  and 
administrative  complaints  filed  against 
licensees  to  determine  the  imposition  of 
sanctions  on  firms  and  responsibly 
connected  individuals  who  have 
engaged  in  unfair  trading  practices.  We 
estimate  the  paperwork  and  time  burden 
as  follows: 

Form  FV-211  Application  for  License: 
average  of  15  minutes  per  application 
per  response. 

Form  FV-231  Application  for  Renewal 
of  License:  average  of  5  minutes  per 
apphcation  per  response. 

Regulations  Section  46.13 — Letters  to 
Notify^  USDA  of  Changes  in  Business 
Operations:  average  of  5  minutes  per 
notice  per  response. 

Regulations  Section  46.20— Records 
Reflecting  Lot  Numbers:  average  of  8.25 
hours  with  approximately  1 ,000  record 
keepers. 

Regulations  Section  46.46(d)(2)— 
Waiver  of  Rights  to  Trust  Protection: 
average  of  15  minutes  per  notice  with 
approximately  100  principals. 

Regulations  Sections  46.46(f)  and 
46.2(aa)(l  l)—Copy  of  Written 
Agreement  Reflecting  Times  for 
Payment:  average  of  20  hours  with 
approximately  2.000  record  keepers. 

Estimate  of  Burden:  The  total  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  3 
hours  per  response. 

Respondents:  commission  merchants, 
dealers,  and  brokers  engaged  in  the 
business  of  buying,  selling,  or 
negotiating  the  purchase  or  sale  of  fresh 
and/or  frozen  fruits  and  vegetables  in 
interstate  or  foreign  commerce  are 
required  to  be  licensed  under  the  PACA 
(7  U.S.C.  499(c)(a)). 

Estimated  Number  of  Respondents: 
15.550 

Estimated  Number  of  Responses  per 
Respondent:  1 

Estimated  Total  Annual  Burden  on 
Respondents:  49,448  hours 

Copies  of  this  information  collection 
can  be  obtained  from  Michael  A. 
Clancy,  Head.  License  and  Program 
Review  Section,  PACA  Branch,  at  (202) 
720-2814. 

Send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  for  information  to: 


Michael  A.  Clancy.  Head.  License  and 
Program  Review  Section,  PACA  Branch. 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Room  2715- 
South  Building.  P.O.  Box  96456, 
Washington.  D.C.  20090-6456. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  December  26, 1995. 
Kenneth  C.  Clayton, 

Acting  Administrator. 

|FR  Doc.  96-00025  Filed  1-2-96;  8:45  am) 

WLUNO  COOE  3410-02-P 


Food  and  Consumer  Service 

Collection  Requirements  Submitted  for 
Public  Comment  and 
Recommendations:  Study  of  Direct 

Certification 

AGENCY:  Food  and  Consumer  Service. 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  Office  of  Management  and 
Budget  (OMB)  review  of  the  Study  of 
Direct  Certification. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  4,  1996. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Michael  E.  Fishman,  Acting  Director, 
Office  of  Analysis  and  Evaluation.  Food 
and  Consumer  Service.  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive. 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Fishman.  (703J  305-2117. 


SUPPLEMENTARY  INFORMATION: 

Title:  Study  of  Direct  Certification. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  Direct  certification  is  a 
simplified  method  used  to  certify 
National  School  Lunch  Program  (NSLP) 
eligibility  for  children  who  reside  in 
households  which  participate  in  the 
Food  Stamp  Program  (FSP)  or  in  Aid  to 
Families  with  Dependent  Children 
(AFDC).  This  study  will  estimate  the 
costs  and  administrative  savings  of 
using  direct  certification  as  an  alternate 
means  of  approving  automatically 
eligible  children  for  free  school  meals 
under  the  terms  and  conditions  of 
Section  9(b)(6}  of  the  National  School 
Lunch  Act.  42  U.S.C.  1758(b)(6).  It  will 
also  assess  the  affect  that  direct 
certification  has  on  the  certification  and 
participation  rates  of  children  eligible 
for  free  meals;  provide  descriptive 
information  on  the  use  of  direct 
certification;  and  identify  factors  that 
contribute  to  a  successful  direct 
certification  program. 

The  study's  data  collection 
component  is  comprised  of  five 
telephone-interview  surveys:(l) 
interviews  with  all  the  state  NSLP 
agencies  in  the  contiguous  forty-eight 
states  to  ascertain  the  status  of  direct 
certification  in  each  state;  (2)  screening 
interviews  with  1.000  randomly  chosen 
school  food  authorities  (SFAs)  to 
determine  if  they  use  direct 
certification;  (3)  interviews  with  the 
SFAs  identified  as  utilizing  direct 
certification;  (4)  interviews  with  150 
schools,  randomly  selected  from  schools 
in  the  direct  certification  SFAs.  on  their 
experiences  with  direct  certification; 
and  (5)  interviews  with  a  purposively 
selected  sample  of  the  Aid  to  Families 
with  Dependent  Children/Food  Stamp 
(AFDC/FS)  offices  that  work  with  the 
direct  certification  SFAs  on  their  " 
experiences  with  direct  certification.  All 
survey  respondents  will  be 
administered  one  data  collection 
instrument,  except  the  SFAs  using 
direct  certification.  They  will  be 
administered  two. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  50  minutes  for 
the  NSLP  state  agencies.  20  minutes  for 
the  SFAs  in  the  screening  interview.  120 
minutes  for  the  direct  certification 
SFAs.  120  minutes  for  the  direct 
certification  schools,  and  30  minutes  for 
the  AFDC/FS  offices. 

Respondents:  For  each  survey,  the 
entity  providing  the  data  will  be  asked 
to  have  the  individual  most 
knowledgeable  of  direct  certification 


operations  si.rve  as  Uie  interview 
respondent. 

Estimated  Number  of  Respondents: 
There  will  be  48  respondents  for  the 
NSLP  state  agency  survey,  about  1.000 
for  the  SFA  screening  survey,  an 
estimated  150  for  the  direct  certification 
SFA  survey,  about  150  for  the  direct 
certification  school  sur\'ey.  and  about  25 
for  the  AFDC/FS  office  survey. 

Estimated  Number  of  Responses  per 
Respondent:  One.  except  for  the  direct 
certification  SFAs.  for  which  it  will  be 
two. 

Estimated  Total  Annual  Burden  on 
Respondents:  986  hours.  Copies  of  this 
information  collection  can  be  obtained 
from  Matthew  Sinn,  Office  of  Analysis 
and  Evaluation,  Food  and  Consumer 
Service.  U.S.  Department  of  Agriculture. 
3101  Park  Center  Drive,  Alexandria,  VA 
22302. 

Dated:  December  19. 1995. 
William  E.  Ludwig, 

Administrator.  Food  and  Consumer  Service. 
[PR  Doc.  96-00022  Filed  1-2-96;  8:45  am) 

BILLING  CODE  3410-30-U 

Foreign  Agricultural  Service 

Briefing  on  Status  of  Preparations  for 
the  World  Food  Summit 

ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  hereby  given  that 
there  will  be  a  meeting  to  inform 
interested  parties  on  the  outcome  of  the 
January  meeting  of  the  Food  and 
Agriculture  Organization's  Committee 
on  World  Food  Security  (CFS).  The 
primary  item  on  the  agenda  for  the  CFS 
is  review  of  the  draft  policy  statement 
and  plan  of  action  for  the  World  Food 
Summit.  The  Summit  is  scheduled  to  be 
convened  in  Rome,  Italy,  in  November, 
1996. 

DATES:  The  meeting  will  be  held 
Wednesday.  February  7. 1996  from  2-4 
p.m.  at  the  U.S.  Department  of 
Agriculture,  Room  3107S  South 
Building.  14th  and  Independence  Aves., 
SW.,  in  Washington,  DC. 

SUPPLEMENTARY  INFORMATION:  The 
minutes  of  the  meeting  annoimced  in 
this  notice  shell  be  available  for  review. 
The  meeting  is  open  to  the  public  and 
members  of  the  public  may  provide 
comments  in  writing  to  Buzz  Guroff, 
National  Secretary  for  the  World  Food 
Summit,  Foreign  Agricultural  Service. 
Room  3008  South  Building.  U.S. 
Depertment  of  Agriculture.  14th  and 
Independence  Aves.,  SW..  Washington. 
DC  20250. 


Sig;ned  at  Wa.shirigton,  DC,  Decmber  26. 
1995. 

August  Schumacher,  Jr.. 

Administrator.  Foreign  Agricultural  Service. 
[PR  Doc.  96-00013  Piled  1-2-96;  8:45  am) 

BILLING  CODE  3410-10-M 


'A> 


MENT  OF  ENERGY 


"^ociorsi  Energy  Regulatory 
Commission 

[Docket  No.  CP96-106-000] 

Columbia  Gas  Transmission 
Corporation  and  Texas  Eastern 
Transmission  Corporation;  Notice  of 

Appiication 

Ducenibcr  27,  1995. 

Take  notice  that  on  December  15. 
1995.  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E..  Charleston. 
West  Virginia  25314-1599.  and  Texas 
Eastern  Transmission  Corporation.  5400 
Westheimer  Court.  Houston.  Texas 
77056-5310,  jointly  filed  in  Docket  No. 
CP96-106-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Federal  Energy 
Regulatory  Commission's  Regulations 
for  permission  and  approval  to  abandon 
transportation  and  exchange  services, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  transportation  and  exchange 
services  for  which  abandonment  is 
sought,  were  authorized  by  the 
Commission  in  separate  orders  issued 
August  8,  1978  (Docket  No.  CP78-162. 
4  FERC  ^  61,123  [1978])  and  March  21. 
1979  (Docket  No.  CP79-86.  6  FERC  ^ 
61,247  [1979]).  and  involve  services 
made  pursuant  to  Texas  Eastern  Rate 
Schedule  Nos.  X-92  and  X-95  and 
Columbia  Rate  Schedule  No.  X-82. 

Columbia  and  Texas  Eastern  state  that 
service  under  Rate  Schedule  Nos.  X-82 
and  X-92  last  occurred  in  1983.  while 
service  under  Rate  Schedule  No.  X-95 
was  last  performed  prior  to  1985. 

Columbia  and  Texas  Eastern  also  state 
that  the  contracts  underlying  the 
transportation  and  exchange  services 
were  terminated  in  an  order  issued 
September  13.  1993  by  the  United  States 
Bankruptcy  Court  for  the  District  of 
Delaware  in  Case  Nos.  91-603  and  91- 
804. 

Columbia  and  Texas  Eastern  submit 
that  the  proposed  abandonment  is 
required  by  the  present  and  future 
public  convenience  and  necessity,  as  it 
will  eliminate  transportation  services  no 
longer  needed  and  will  permit  these 


companies  to  cancel  their  corresponding 
rate  schedules  in  Volume  No.  II  of  their 
FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
17.  1996.  file  with  the  Federal  Energy 
Regulatory  Commission  at  888  First 
Street,  N.E..  Washington.  D.C.  20426)  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considwed  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  or  Texas 
Eastern  to  appear  or  be  represented  at 
the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-00028  Filed  1-2-96;  8:45  am) 

BILUNO  COOE  6717-01-M 


[Docket  No.  CP96-1 16-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

December  27, 1995. 

Take  notice  that  on  December  21, 
1995,  NorAm  Gas  Transmission 
Company  (NGT),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  a  request 


\h2 
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wiin  :nL'  cu!:iiiii>si(in  in  Docket  No. 
CP96-11&-000  pursuant  to  Sections 
157.205.  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  operate  certain  existing  facilities  in 
Arkansas  authorized  in  blanket 
certificate  issued  in  CP82-384-000  and 
amended  CP82-38'M)01.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commissfon  and  open  to  public 
inspection. 

NGT  proposes  to  operate  one  2-inch 
tap  and  4-inch  U-Shape  meter  station 
located  on  NGT's  Line  AC  as 
jurisdictional  facilities  to  provide 
jurisdictional  service,  including 
transportation  services  under  Subpart  G 
of  Part  284  of  the  Commission's 
Regulations.  NGT  states  the  facilities 
were  initially  constructed  solely  to 
provide  services  authorized  under 
Section  311  of  the  NGA  and  Subpart  B 
of  the  Commission's  Regulations.  The 
estimated  volumes  to  be  delivered 
through  these  facilities  are 
approximately  300,000  MMBtu  armually 
and  1,000  MMBtu  on  a  peak  day.  The 
cost  of  construction  was  $8,375  which 
was  reimbursed  by  ARKLA,  a 
distribution  division  of  NorAm.  Energy 
Corporation. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Uis  D.  Cashell, 
Secretary. 

(FR  Doc.  9e-O0027  Filed  1-2-96;  8:45  am] 
■LUNG  COM  t717-01-M 


Ottii.e  of  Energy  Research 

Basic  EnAfgy  Sciences  Advisory 
Comm  n*^  Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

ScMM  J  -jy;  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee.  Act 
(Public  Law  92^163.  86  Stat.  770). 


notice  is  given  of  a  meeting  of  the  Basic 
Energy  Sciences  Advisory  Committee. 
DATES:  Monday,  February  5,  1996,  9:00 
a.m.  to  5:00  p.m.;  and  Tuesday, 
February  6, 1996,  9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-245,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patricia  M.  Dehmer,  Basic  Energy 
Sciences  Advisory  Committee,  U.S. 
Department  of  Energy,  ER-10,  GTN, 
19901  Germantown  Road.  Germantown, 
MD  20874-1290,  Telephone:  (301)-903- 
3081 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

The  Committee  will  provide  advice  and 
guidance  with  respect  to  the  basic  energy 
sciences  research  program. 

Tentative  Agenda 

Monday.  February  5,  J  996,  and  Tuesday, 
February  6.  1996: 

Introduction  of  Patricia  Dehmer  and 
Committee  Members 

Tasks  for  BESAC 

Persp)ectives  on  the  Office  of  Energy 
Research 

Perspectives  on  the  Office  of  Basic  Energy 
Sciences. 

Report  on  the  DOE  Accelerator  Study. 

Report  on  the  Value  of  Basic  Research 
Study. 

Report  on  BESAC  Neutron  Subpanels: 
Reactors,  Sptallation,  and  Technical  Issues  for 
Spallation  Sources. 

BESAC  Discussion  of  Panel  Reports  and 
Recommendations. 

Public  Comment  (10  minute  rule). 

Public  Participation 

The  two-day  meeting  is  open  to  the  public. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment,  facilitate 
the  orderly  conduct  of  business.  Any  member 
of  the  public  who  wishes  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Patricia  Dehmer  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room.  lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20585.  between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  holidays. 

Issued  in  Washington,  DC  on  December  28, 
1995. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory,  Committee 
Management  Officer. 
[FR  Doc.  96-00049  Filed  1-2-96;  8:45  am] 

BUiJNa  cooc  M«o-ei-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5399-71 

Clean  Water  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 

confidential  business  information  to 

contractors. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  intends  to  transfer  to  EPA 
contractors,  technical  and  financial 
confidential  business  information  (CBI) 
collected  from  landfills,  incinerators 
and  centralized  waste  treatment 
facilities.  Transfer  of  the  information 
will  allow  the  contractors  and 
subcontractors  to  assist  EPA  in 
developing  effluent  limitations 
guidelines  and  standards  under  the 
Clean  Water  Act  (CWA)  for  the  landfill, 
incinerator,  and  centralized  waste 
treatment  industries.  The  information 
being  transferred  was  collected  under 
the  authority  of  Section  308  of  the  Clean 
Water  Act.  interested  persons  may 
submit  comments  on  this  intended 
transfer  of  information  to  the  address 
noted  below. 

DATES:  Comments  on  the  transfer  of  data 
are  due  January  16,  1996. 
ADDRESSES:  Comments  may  be  sent  to 
Samantha  Hopkins,  Engineering  and 
Analysis  Division  (4303), 
Environmental  Protection  Agency. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samantha  Hopkins  at  the  above  address 
orat  (202)  260-7149. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
previously  transferred  to  its  contractor 
Science  Applications  International 
Corporation  (SAIC)  of  Hackensack.  New 
Jersey  (and  subcontractors)  information, 
including  confidential  business 
information  (CBI),  concerning  the 
landfill,  incinerator,  and  centralized 
waste  treatment  industries  (initially 
grouped  together  as  the  "hazardous 
waste  treatment  industry")  collected 
under  the  authority  of  the  Clean  Water 
Act,  Section  308. 

The  information  transferred  included: 
Questioiuiaire  data  collected  during  a 
two  phase  survey  of  the  landfill  and 
incinerator  industry;  the  first  phase 
consisted  of  a  screener  survey 
questionnaire  which  was  conducted  in 
1993  (OMB  No.  2040-0162);  the  second 
phase  was  a  more  detailed  questionnaire 
that  was  sent  in  1994  to  a  selected 
sample  identified  through  the  responses 
to  the  questionnaire  (OMB  No.  2040- 
0167);  and.  Questionnaire  data  collected 
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from  »  detailed  questionnaire  that  was 
sent  to  1991  to  all  knovm  centralized 
waste  treatment  facilities  (OMB  No. 
2740-0151).  EPA  also  transferred  site 
visit  and  field  samphng  data  collected 
during  1993  through  1995  for  the 
landfill  and  incinerator  industry  and 
collected  during  1991  through  1994  for 
the  centralized  waste  treatment 
industry.  EPA  determined  that  this 
transfer  was  necessary  to  enable  the 
contractors  and  subcontractors  to 
perform  their  work  under  EPA  contract 
Nos.  68-01-6947,  68-03-3509,  and  68- 
Cl-0006  and  related  subcontracts  by 
assisting  EPA  in  developing  effluent 
limitations  guidelines  and  standards  for 
the  centralized  waste  treatment,  landfill, 
and  incinerator  industries.  Notice  to  this 
effect  was  provided  to  the  affected 
companies  at  the  time  the  data  was 
collected  or  through  a  Federal  Register 
notice. 

Today.  EPA  is  giving  notice  that  it  has 
entered  into  a  new  contract.  Contract 
68-C5-0041  with  Science  Apphcations 
International  Incorporated  (SAIC)  of 
Hackensack,  New  Jersey  to  develop 
effluent  limitations  gtiidelines  and 
standards  for  the  landfill  and 
incinerator  industry.  The  effective  date 
of  the  new  contract  is  November  2, 
1995.  SAIC  will  provide  technical 
support  such  as  completion  of  the 
public  docket  for  the  proposed 
rulemaking  and  work  on  the  technical 
development  documents.  The  contractor 
shall  also  provide  support  on  post 
proposal  efforts,  including  assisting 
with  public  meetings,  responding  to 
comments,  filling  data  gaps  that  arise 
through  comments  on  the  proposed 
rule,  and  assisting  the  assembly  of  the 
rulemaking  record  for  the  final  rule. 

Today,  EPA  is  also  giving  notice  that 
it  has  entered  into  a  new  contract. 
Contract  68-C5-0040  with  Science 
Applications  International  Incorporated 
(SAIC)  of  Hackensack  New  Jersey  to 
develop  effluent  limitations  guidelines 
and  standards  for  the  centralized  waste 
treatment  industry.  The  effective  date  of 
the  new  contract  is  November  2.  1995. 
SAIC  will  provide  technical  support 
such  as  post  proposal  efforts,  including 
assisting  with  public  meetings, 
responding  to  comments,  filling  data 
gaps  that  arise  through  comments  on  the 
proposed  rule,  and  assisting  the 
assembly  of  the  rulemaking  record  for 
the  final  rule. 

In  accordance  with  40  CFR  part  2, 
subpart  B,  the  previously  collected 
information  described  above  (including 
confidential  business  information)  will 
be  transferred  to  SAIC.  EPA  has 
determined  that  this  transfer  is 
necessary  to  enable  the  contractor  to 


perform  their  work  under  EPA  Contract 
Nos.  68-C5-0041  and  68-C5-0040. 

Anyone  wishing  to  comment  on  the 
above  matters  must  submit  comments  to 
the  address  given  above  by  [Insert  date 
10  days  from  date  of  publication]. 

Dated  December  12,  1995. 
Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  96-00033  Filed  1-2-96;  8:45  am] 

BILLING  CODE  6560  V-  M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forn  s  Under  Review 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  and  a  request  for  pubUc 

comments. 

BACKGROUND: 

On  June  15,  1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  .1995,  as  per  5  CFR 
1320.16,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320  Appendix  A.l.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  A  copy  of  the 
OMB  83-1  and  supporting  statement  and 
the  approved  collection  of  information 
instrument  will  be  placed  into  OMB's 
public  docket  files.  The  following 
information  collections,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment. 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utihty; 

(b)  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  biuden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  March  4,  1996. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  (or 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Milo  Sunderhauf,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  T.  Maahs,  Supervisory  Financial 
Analyst  (202/872-4935)  or  Tina 
Robertson,  Supervisory  Financial 
Analyst  (202/452-2949).  A  copy  of  the 
proposed  form  and  instructions,  the 
Paperwork  Reduction  Act  Submission 
(OMB  83-1),  supporting  statement,  and 
other  documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829). 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecoramimications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 
General  Information 
Under  the  Bank  Holding  Company 
Act  of  1956.  as  amended,  the  Board  is 
responsible  for  the  supervision  and 
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regulation  of  all  bank  holding 
companies.  The  FR  Y-9  and  PR  Y-11 
series  of  reports  historically  have  been, 
and  continue  to  be.  the  primary  source 
of  financial  information  on  bank 
holding  companies  and  their 
nonbanking  activities  between  on-site 
inspections.  Financial  information,  as 
well  as  ratios  developed  from  the  Y 
series  reports,  are  used  to  detect 
emerging  financial  problems,  to  review 
performance  for  pre-inspection  analysis, 
to  evaluate  bank  holding  company 
mergers  and  acquisitions,  and  to  analyze 
a  holding  company's  overall  financial 
condition  and  performance  as  part  of 
the  Federal  Reserve  System's  overall 
analytical  effort. 

Proposal  to  approve  under  OMB 
delegated  authority  the  revision  of  the 
following  reports: 

1.  Report  title:  ConsoUdated  Financial 
Statements  for  Bank  Holding  CompMuiies 
Agency  form  number:  FR  Y-9C 
OMB  control  number:  7100-0126 
Frequency:  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  183.927 
Estimated  average  hours  per  response: 
Range  from  5  to  1,250  hours 
Number  of  respondents:  1,354 
Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  (12 
U.S.C.  1844(b)  and  {c)l  and  (12  CFR 
225.5(b)].  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 
or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Data  reported  on  the  FR  Y-9C, 
Schedule  HC-H,  Column  A.  requiring 
information  on  "assets  past  due  30 
through  89  days  and  still  accruing"  and 
memoranda  item  2  are  confidential 
pursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  [5  U.S.C. 
552(b)(8)l. 

The  FR  Y-9C  consolidated  financial 
statements  are  currently  filed  by  top-Uer 
bank  holding  companies  with  total 
consolidated  assets  of  $150  million  or 
more  and  by  lower-tier  bank  holding 
companies  that  have  total  consolidated 
assets  of  $1  billion  or  more.  In  addition, 
all  multibank  bank  holding  companies 
with  debt  outstanding  to  the  general 
public  or  engaged  in  certain  nonbank 
activities,  regardless  of  size,  must  file 
the  FR  Y-9C.  The  following  bank 
holding  companies  are  exempt  from 
filing  the  FR  Y-9C,  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  bank  holding 
companies  that  are  subsidiaries  of 
another  bank  holding  company  and 
have  total  consolidated  assets  of  less 


than  $1  billion;  bank  holding  compaxues 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defined  by  section  211.23(b)  of 
Regulation  K. 

The  report  includes  a  balance  sheet, 
income  statement,  and  statement  of 
changes  in  equity  capital  with 
supporting  schedules  providing 
information  on  securities,  loans,  risk- 
based  capital,  deposits,  interest 
sensitivity,  average  balances,  off-balance 
sheet  activities,  past  due  loans,  and  loan 
charge-offs  and  recoveries. 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  Y-9C  that 
would  be  effective  with  the  March  31, 
1996  reporting  date.  Most  of  the 
proposed  new  items  are  needed  to 
maintain  consistency  with  comparable 
items  recently  proposed  or  previously 
added  to  the  commercial  bank  Reports 
of  Condition  and  Income  (Call  Report). 

A.  REVISIONS  RELATED  TO  CONSISTENT 
REPORTING  WITH  THE  CALL  REPORT 
Schedule  HC,  Balance  Sheet 

(1)  Revise  the  reporting  requirements 
for  item  17,  "Other  borrowed  money 
with  original  maturity  of  one  year  or 
less,"  and  item  18,  "Other  borrowed 
money  with  original  maturity  of  more 
than  one  year,"  to  collect  information 
based  on  remaining  maturity  instead  of 
original  maturity  as  currently  reported. 
This  change  in  reporting  will  also 
require  a  revision  tp  line  item  5  of 
Schedule  HC-D,  "Interest  Sensitivity," 
to  exclude  the  portion  of  long-term  debt 
reported  in  Schedule  HC,  item  18.  Such 
reporting  will  no  longer  be  applicable 
because  of  the  revisions  to  reporting 
"other  borrowed  money." 
Schedule  HC-B,  Part  I,  Loans  and  Lease 
Financing  Receivables 

(1)  Add  a  line  item  to  report  the 
amount  of  bankers  acceptances  of  other 
banks  that  are  included  in  loans  to 
depository  institutions. 

(2)  Add  a  memorandum  item  to  report 
the  amount  of  commercial  paper 
included  in  loans. 

Schedule  HC-C,  Deposit  Liabilities  in 
Domestic  Offices 

(1)  Add  two  memorandum  items  to 
report: 

(a)  brokered  deposits  less  than 
$100,000  with  a  remaining  maturity  of 
one  year  or  less,  and 

(b)  brokered  deposits  less  than 
$100,000  with  a  remaining  maturity  of 
more  than  one  year. 

(2)  Add  a  meraorandvun  item  to  report 
the  amount  of  time  deposits  greater  than 
$100,000  with  a  remaining  maturity  of 
one  year  or  less. 

(3)  Add  a  memorandum  item  to  report 
the  amount  of  foreign  office  time 


deposits  with  a  remaining  maturity  of 

one  year  or  less. 

Schedule  HC-F.  Off-Balance-Sheet  Items 

(1)  Add  two  line  items  to  report  the 
outstanding  amount  of  small  business 
obligations  sold  with  recourse  and  the 
amount  of  recourse  retained. 
Schedule  HI,  Income  Statement 

(1)  Combine  the  portion  of  item  5(c), 
"Trading  gains  (losses)  and  fees  from 
foreign  exchange"  with  item  5(d). 
"Other  gains  (losses)  and  fees  from 
trading  assets  and  liabilities,"  into  one 
line  item. 

(2)  Add  a  line  item  to  report  "other 
gains  (losses)  from  foreign  transactions," 
which  is  currently  included  in  line  5(c). 

(3)  Delete  memorandum  item  3. 
"estimated  foreign  tax  credits  (included 
in  applicable  income  taxes,  item  9  and 
12)." 

Schedule  HI-B,  Charge-offs  and 
Recoveries  and  Changes  in  Allowance 
for  Loan  and  Lease  Losses 

(1)  Add  a  line  item  to  report  the 
amount  of  credit  losses  on  off-balance- 
sheet  derivative  contracts. 

B.  OTHER  FR  Y-9C  REVISIONS 
Schedule  HC-A,  Securities 

(1)  Move  the  footnote  disclosure  on 
page  21.  "Net  unrealized  losses  on 
equity  seciirities  with  readily 
determinable  fair  values  reported  in 
Schedule  HC-A,  items  4.b  and  5.b  (net 
of  tax  effect),"  into  the  body  of  Schedule 
HC-A. 
Schedule  HC-G.  Memoranda 

Add  two  line  items  to  report: 

(a)  The  amount  of  excess  servicing 
fees  receivable  (other  than  excess 
residential  mortgage  servicing  fees 
receivable)  and 

(b)  The  amount  of  excess  servicing 
fees  receivable  that  represent  a  credit 
enhancement  for  securitized 
receivables. 

Schedule  HCI.  Risk-Based  Capital 

(1)  Combine  line  items  10  and  11  on 
Schedule  HC-I,  Part  II.  into  one  line 
item  and  change  the  caption  to  "credit 
equivalent  amount  of  off-balance-sheet 
derivative  contracts"  (an  identical 
caption  change  will  occur  on  Schedule 
HC-J,  Part  II.  line  6). 

(2)  Delete  memorandum  item  6(a)  of 
Part  I.  discoimted  value  of  purchased 
mortgage  servicing  rights. 

2.  Report  title:  Parent  Company  Only 
Financial  Statements  for  Large  Bank 
Holding  Companies 
Agency  form  number:  FR  Y-9LP 
OMB  control  number:  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  29.562 
Estimated  average  hours  per  response: 
Range  from  2.0  to  13.5  hours 
Number  of  respondents:  1 ,646 
Small  businesses  are  affected. 


General  description  of  report:  The 
information  collection  is  mandatory  [12 
U.S.C.  1844(b)  and  (c))  and  [12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  the  information  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  from  each 
bank  holding  company  that  files  the  FR 
Y-9C.  In  addition,  for  tiered  bank 
holding  companies,  a  separate  FR  Y-9LP 
must  be  filed  for  each  lower  tier  bank 
holding  company  if  the  top  tier  bank 
holding  company  files  the  FR  Y-9C.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9LP,  unless 
the  Board  specifically  requires  cm 
exempt  company  to  file  the  report:  bank 
holding  companies  that  have  been 
granted  a  hardship  exemption  by  the 
Board  under  section  4(d)  of  the  Bank 
Holding  Company  Act;  and  foreign 
banking  organizations  as  defined  by 
section  211.23(b)  of  Regulation  K. 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  Y-9LP. 
The  proposed  revisions  are  needed  to 
maintain  consistency  with  comparable 
items  on  the  FR  Y-9C,  and  would  be 
effective  with  the  March  31,  1996 
reporting  date. 

Schedule  PC,  Parent  Company  Only 
Balance  Sheet 

Revise  the  reporting  requirements  for 
line  item  13.  "Borrowings  with  in 
original  maturity  of  one  year  or  less," 
and  line  item  14,  "Other  borrowed 
funds  with  an  original  maturity  of 
greater  than  one  year,"  to  collect 
information  based  on  remaining 
maturity  instead  of  original  maturity  as 
currently  reported. 
Schedule  PC-B,  Memoranda 

Revise  the  reporting  requirements  of 
line  item  2,  "Amount  of  borrowings 
included  in  Schedule  PC,  items  14 
through  16  and  item  18  that  is 
scheduled  to  mature  with  one  year 
(exclude  short-term  debt),"  to  exclude 
line  item  14  because  fine  item  14  of 
Schedule  PC  will  be  based  on  remaining 
maturity  and  will  no  longer  be 
apphcable  to  this  line  item. 

3.  Report  title:  Quarterly  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies 
Agency  form  number:  FR  Y-llQ 
OMB  control  number:  7100-0244 
Frequency:  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  6,696 
Estimated  average  hours  per  response: 
Range  from  3.0  to  8.0  hours 
Number  of  respondents:  270 


Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  [12 
U.S.C.  1844(b)  and  (c)]  and  [12  CFR 
225.5(b)).  Confidential  treatment  is  not 
routinely  given  to  most  of  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form.  FR  Y-llQ,  memorandum  item  7. a 
"loans  and  leases  past  due  30  through 
89  days"  and  FR  Y-llQ,  memorandum 
item  7.d,  "loans  and  leases  restructured 
and  included  in  past  due  and 
nonaccrual  loans"  are  confidential 
pursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(8)]. 

The  FR  Y-1 IQ  is  filed  quarterly  by  the 
top  tier  bank  holding  companies  for 
each  nonbank  subsidiary  of  a  bank 
holding  company  with  total 
consolidated  assets  of  $150  million  or 
more  in  which  the  nonbank  subsidiary 
has  total  assets  of  5  percent  or  more  of 
the  top-tier  bank  holding  company's 
consolidated  Tier  1  capital,  or  where  the 
nonbank  subsidiary's  total  operating 
revenue  equals  5  percent  or  more  of  the 
top-tier  bank  holding  company's 
consolidated  total  operating  revenue. 
The  report  consists  of  a  balance  sheet, 
income  statement,  off-balance-sheet 
items,  information  on  changes  in  equity 
capital,  and  a  memoranda  section. 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  Y-llQ  to 
be  effective  vdth  the  March  31,  1996 
reporting  date: 
Balance  Sheet 

(1)  Delete  line  items  11  and  18, 
"Balances  with  nonrelated  institutions." 

(2)  Revise  the  reporting  requirements 
of  line  item  15,  "Borrowing  with 
original  maturity  of  one  year  or  less 
(including  federal  funds  purchased)," 
and  line  item  16,  "Borrowing  with  an 
original  maturity  of  more  than  one  year 
(including  subordinated  debt),"  to 
collect  information  based  on  remaining 
maturity  instead  of  original  maturity  as 
currently  reported. 

(3)  Delete  memorandum  item  13, 
"Borrowings  scheduled  to  mature  in 
less  than  one  year." 

Income  Statement 

Add  a  line  item  to  report  the  amount 
of  equity  in  the  undistributed  income 
(losses)  of  subsidiaries. 

4.  Report  title:  Annual  Financial 
Statements  of  Nonbank  Subsidiaries 
Agency  form  number:  FR  Y-llI 
OMB  control  number:  7100-0244 
Frequency:  Annual 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  13,216 
Estimated  average  hours  per  response: 
Range  from  .4  to  8.0  hours 


Number  of  respondents:  4,130 
Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  [12 
U.S.C.  1844(b)  and  (c)]  and  (12  CFR 
225. 5(b)].  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  report  information,  in  whole  or 
in  part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form.  FR  Y- 
lll.  Schedule  A.  item  7. a,  "loans  and 
leases  past  due  30  through  89  days  " 
and  FR  Y-llI,  Schedule  A,  item  7.d, 
"loans  and  leases  restructured  and 
included  in  past  due  and  nonaccrual 
loans"  are  confidential  pursuant  to 
Section  (b)(8)  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(8)]. 

The  FR  Y-1  II  is  filed  annually  by  the 
top  tier  bank  holding  companies  for 
each  of  their  nonbank  subsidiaries  that 
are  not  required  to  file  a  quarterly  FT?  Y- 
IIQ.  The  FR  Y-1  II  report  consists  of 
similar  balance  sheet,  income  statement, 
off-balance-sheet,  and  change  in  equity 
capital  information  that  is  included  on 
the  FR  Y-llQ.  In  addition,  the  FR  Y-llI 
also  includes  a  loan  schedule  to  be 
submitted  only  by  respondents  engaged 
in  credit  extending  activities. 

The  Federal  Reserve  proposes  the 
following  revisions  to  the  FR  Y-1  II  to  be 
effective  with  the  December  31,  1996 
reporting  date: 
Balance  Sheet 

(1)  Delete  line  items  11  and  18, 
"Balances  with  nonrelated  institutions." 

(2)  Revise  the  reporting  requirements 
of  line  item  15,  "Borrowing  with 
original  matvuity  of  one  year  or  less 
(including  federal  funds  purchased)." 
and  line  item  16.  "Borrowing  with  an 
original  maturity  of  more  than  one  year 
(including  subordinated  debt),"  to 
collect  information  based  on  remaining 
maturity  instead  of  original  maturity  as 
currently  reported. 

Income  Statement 

Add  a  line  item  to  report  the  amount 
of  equity  in  the  undistributed  income 
(losses)  of  subsidiaries. 
REGULATORY  FLEXIBILITY  ACT  ANALYSIS 

The  Board  certifies  that  the  above 
bank  holding  company  reporting 
requirements  are  not  expected  to  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the 
Regulator}'  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  reporting  requirements  for 
the  small  companies  require 
significantly  fewer  items  of  data  to  be 
submitted  than  the  amount  of 
information  required  of  large  bank 
holding  companies. 

The  information  that  is  collected  on 
the  reports  is  essential  for  the  detection 
of  emerging  financial  problems,  the 
assessment  of  a  holding  companv's 
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financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board's  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  27.  1995. 
Jennifer  ]■  Johnson. 
Depu  tv  Secretary-  of  the  Board. 
|FR  Doc.  96-000.10  Filed  1-2-96;  8:45AM| 
awing  Cod*  631041-F 


Arthur  C.  Johnson,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  112  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  atthe  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Januar\'  19.  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Arthur  C.  Johnson,  Grand  Rapids, 
Michigan:  to  acquire  an  additional  2.38 
percent,  for  a  total  of  26.59  percent,  of 
the  voting  shares  of  United  Community 
Financial  Corporation,  Wayland, 
Michigan,  and  thereby  indirectly 
acquire  United  Bank  of  Michigan,  Grand 
Rapids.  Michigan. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Fred  and  Jayne  Esgar,  Wiley, 
Colorado;  to  acquire  21.8  percent;  Dave 
Esgar  and  Julie  Phillips  Esgar,  Wiley, 
Colorado,  to  acquire  9.8  percent;  Dave 
Esgar.  for  the  benefit  of  Shea  Esgar,  a 
minor.  Wiley,  Colorado,  to  acquire  4.4 
percent;  Dave  Esgar,  for  the  benefit  of 
Leah  Esgar,  a  minor.  Wiley.  Colorado,  to 
acquire  4.4  percent;  Dave  Esgar,  for  the 
benefit  of  Zach  Esgar,  a  minor,  Wiley, 


Colorado,  to  acquiit;  4.4  piirociii  ut  Ihu 
voting  shares  of  Panhandle  Bancshares. 
Inc.,  Panhandle.  Texas,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  the  Panhandle,  Panhandle, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  27,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-00008  Filed  1-2-96;  8:45  am] 
BILUNG  COO€  ft21(M)1-F 


Fidelity  Company,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
29,  1996. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Fidelity  Company.  Dyersville,  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Valley  State  Bank,  Guttenberg, 
Iowa,  in  organization. 

2.  Hamburg  Financial,  Inc.,  Hamburg, 
Iowa:  to  acquire  100  percent  of  the 
voting  shares  of  Thurman  State 
Corporation,  Lincoln.  Nebraska,  and 
thereby  indirectly  acquire  United 
National  Bank  of  Iowa,  Sidney,  Iowa. 


B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Marine  Bancorp,  Inc.,  Springfield, 
Illinois  (formerly  Wayne  City  Bancorp, 
Inc.,  Springfield,  Illinois);  to  acquire  100 
percent  of  the  voting  shares  of  Marine 
Bank  Springfield,  Springfield.  Illinois. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Mirmeapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Henrietta  Bancshares, 
Inc.,  Henrietta.  Texas,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Henrietta,  Henrietta,  Texas,  and 
First  State  Bank  of  Hubbard.  Hubbard. 
Texas. 

2.  Norwest  Corporation.  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Victoria  Bankshares, 
Inc..  Victoria,  Texas,  and  thereby 
indirectly  acquire  Victoria  Bank  &  Trust 
Company.  Victoria,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  27.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-00006  Filed  1-2-96;  8:45  ami 

SILUNG  COOe  621(M)1.f 


J.G.D.B.  y  Cia.  S.  en  C,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
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must  be  received  not  later  than  January 
31, 1996. 

A.  Federal  Reserve  Bank  ul  \tlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W„  Atlanta,  Georgia 
30303: 

1.  J.G.D.B.  y  Cia.  S.  en  C.  (formerly 
known  as  Jaime  Gilinski  v  Cia.  S.  en  C), 
PBZ  Ltda.  y  Cia.  S.  en  C.',  and  J.G.D.B. 
Limitada,  all  of  Santa  Fe  de  Bogota, 
Colombia,  and  Bloice  Enterprises  Corp., 
Colonel  County  Inc.,  Caprice  Maritime 
Limited,  Aileen  International  Co.,  Inc., 
Early  Haven  Investments  Corp., 
Feldome  Worldwide  Corp.,  Foye 
Investments  Inc.,  Garbay  Isle 
Investments  Inc.,  Jacklyn  Finance  Co. 
Ltd.,  and  Swain  Finance  Co.  Inc.,  all  of 
Tortola,  British  Virgin  Islands 
(collectively.  Companies),  and  Bancol  y 
Cia.  S.  en  C.  (Bancol),  Santa  Fe  de 
Bogota,  Colombia,  to  become  bank 
holding  companies  and  to  retain, 
indirectly,  all  the  voting  securities  of 
Eagle  National  Holding  Company,  and 
thereby  retain  99.2  percent  of  the  voting 
securities  of  Eagle  National  Bank  of 
Miami,  N.A..  both  of  Miami,  Florida. 
Companies,  in  the  aggregate,  own, 
directly  or  indirectly,  all  the  voting 
securities  of  Bancol,  which  controls  the 
power  to  vote  74.9  percent  of  the  voting 
securities  of  Banco  de  Colombia,  S.A., 
Santa  Fe  de  Bogota,  Colombia.  In 
addition.  Banco  de  Colombia,  S.A., 
which  indirctly  owns  all  the  voting 
securities  of  Eagle  National  Holding 
Company,  Inc.,  proposes  to  acquire  and 
directly  own  such  shares. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  27, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-00005  Filed  1-2-96;  8:45  am) 

BtLUNG  CODE  S21(H)1-F 


MiddleforK  Pinjncai  Group,  inc.,  et  al.; 
Change  in  Ba^K  Confoi  Notices: 
Acquisitions  c'  Snares  of  Banks  or 
Bank  Hold  ng  Companies,  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-30722)  published  on  page  65327  of 
the  issue  for  Tuesday.  December  19, 
1995. 

Under  the  Federal  Reserve  Bank  of 
Kansas  heading,  the  entry  for  First  Bank 
Holding  Company  of  Colorado, 
Lakewood,  Colorado,  is  revised  to  read 
as  follows: 

1.  First  Bank  Holding  Company  of 
Colorado  Employee  Stock  Ownership 
Plan,  Lakewood,  Colorado,  and  its 
subsidiary,  FirstBank  Holding  Company 
of  Colorado,  Lakewood,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  The  Bank  of  Douglas  County,  Castle 
Rock,  Colorado. 


Comments  on  this  application  must 
be  received  by  January  11.  1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-00007  Filed  1-2-96;  8:45  am) 

BILLING  CODE  U10-01-F 


National  City  Corporation;  Request  for 
an  Exemption  From  Tying  Provisions 

National  City  Corporation,  Akron, 
Ohio  (National  City),  has  requested, 
pursuant  to  section  106(b)  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970  (12  U.S.C.  §  1971  et  seq.)  (section 
106),  that  the  Board  grant  an  exemption 
to  permit  the  subsidiary  banks  of 
National  City  to  vary  the  consideration 
charged  for  a  floorplan  loan  to  an 
automobile  dealership  based  on  the 
dollar  amount  of  retail  paper  financing 
originated  by  the  dealership  on  behalf  of 
National  City.  A  "floorplan  loan"  is  a 
loan  or  line  of  credit  provided  to  an 
automobile  dealership  to  finance  the 
acquisition  of  the  dealer's  inventory  for 
sale  to  the  general  public,  and  "retail 
paper  financing"  means  financing 
provided  to  consumers  seeking  to 
purchase  an  automobile  from  the 
dealer's  inventory.'  National  City 
indicates  that  floorplan  loans  and  retail 
paper  financing  will  remain  separately 
available  to  customers  at  market  prices. 
This  request  is  similar  to  a  request 
submitted  by  Huntington  Bancshares, 
Incorporated.  See  60  Federal  Register 
57,429  (November  15,  1995). 

Section  106  generally  prohibits  a  bank 
from  varying  the  consideration  charged 
for  any  product  or  service,  including  an 
extension  of  credit,  on  the  condition  or 
requirement  that:  (1)  a  customer  obtain 
some  additional  credit,  property,  or 
service  from  such  bank,  other  than  a 
loan,  discount,  deposit,  or  trust  service 
(so  called,  "traditional  bank  products") 
[See  12  U.S.C.  §  1972(1)(A));2  or  (2)  a 
customer  provide  some  additional 
credit,  property,  or  service  to  such  bank, 
other  than  those  related  to  and  usually 
provided  in  connection  with  a  loan, 
discount,  deposit,  or  trust  service.  (See 
12  U.S.C.  §  1972(1)(C)).  The  Board  may. 


'  For  purposes  of  this  proposal,  retail  paper 
financing  may  consist  of  either:  (1)  a  retail 
installment  contract  or  similar  instrument  between 
the  purchaser  and  the  dealer  which  is  then  assigned 
to  National  City;  or  (2)  a  direct  obligation  between 
the  purchaser  and  National  City  originated  on 
National  City's  behalf  by  the  dealer. 

^  Section  106  also  prohibits  a  bank  from  var>'ing 
the  consideration  charged  for  any  product  or  service 
on  the  condition  or  requirement  that  a  customer 
"obtain"  some  additional  credit,  property  or  service 
from  an  "afniiate"  of  such  bank.  See  12  U.S.C.  § 
1972(1  KB). 


by  regulation  or  order,  grant  exceptions 
that  are  not  contrary  to  the  purposes  of 
the  section. 

National  City  argues  that  the  proposed 
tying  arrangement  should  be 
permissible  under  the  statutory 
exceptions  discussed  above  as  well  as 
exceptions  contained  in  the  Board's 
anti-tying  rules.  12  CFR  225.7.  However, 
National  City  is  seeking  an  exemption 
from  section  106  to  clarify  whether 
retail  paper  financing  may  be 
characterized  as  either  a  traditional 
bank  product  so  that  the  proposal  is 
consistent  with  the  exception  contained 
inl2U.S.C.  §1972(1)(A),  orasa 
practice  related  to  and  usually  provided 
in  connection  with  a  floorplan  loan  so 
that  the  proposal  is  consistent  with  the 
exception  contained  in  12  U.S.C.  § 
1972(1)(C). 

Even  if  the  proposal  does  not  fall 
within  the  literal  terms  of  exceptions  to 
the  prohibitions  contained  in  section 
106,  National  City  believes  that  the 
proposed  package  arrangement  is  not 
anticompetitive  and  is  generally  offered 
by  its  nonbank  competitors  who  are  not 
subject  to  section  106.  National  City  also 
argues  that  the  market  for  floorplan 
loans  and  retail  financing  services  is 
national  in  scope  and  hi^ly 
competitive,  and  that  National  City  does 
not  possesses  sufficient  market  power  in 
any  relevant  market  to  impair 
competition  in  that  market. 
Furthermore,  National  City  J)elieves  that 
the  proposal  is  consistent  with 
Congressional  intent  that  section  106 
not  interfere  with  a  customer's  ability  to 
negotiate  the  price  of  multiple  banking 
services  with  a  bank  on  the  basis  of  the 
customer's  entire  relationship  with  the 
bank. 3  Finally,  National  City  asserts  that 
the  proposal  will  promote  competition 
because  automobile  dealerships  may 
obtain  floorplan  lending  and  retail 
paper  financing  fi-om  other  financial 
institutions,  and  there  is  no  requirement 
that  consumers  finance  their  vehicle 
purchase  through  this  arrangement. 

Notice  of  National  City's  request  is 
published  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  request  and  does  not 
represent  a  determination  by  the  Board 
that  the  request  meets  or  is  likely  to 
meet  the  standards  of  Section  106.  The 
request  may  be  inspected  at  the  offices 
of  the  Board  of  Governors  or  at  the 
Federal  Reserve  Bank  of  Cleveland. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles,  Secretary 
of  the  Board  of  Governors  of  the  Federal 


^  S.  Rep.  No.  1084,  91st.  Cong..  2d  Sess..  16-17 
(1970). 
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Reserve  System,  Washington.  DC  20551. 
not  later  than  January  29, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Decemtjer  27.  1995. 
Jennifier  ].  fohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-00010  Filed  1-2-96:  8;45  ami 

BILUNQ  COOC  SSIMtl-r 


UMI 


Ohio  Valley  Banc  Corp.,  at  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR225.23fa)(l))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Banic  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  h>e 
accompanied  by  a  statement  of  the 
reasons  a  v^itten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January- 19. 1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Ohio  Valley  Banc  Corp..  Gallipolis, 
Ohio;  to  engage  de  novo  through  its 


subsidiary.  Loan  Central,  Inc.,  in 
secured  and  unsecured  consumer  and 
commercial  lending  activities  pursuant 
to  §  225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  These  activities  are  to  be 
performed  in  Gallipolis.  Ohio  and  South 
Point,  Ohio. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  Wells  Fargo  &■  Company,  San 
Francisco.  California;  to  engage  de  novo 
in  data  processing  and  data 
transmission  services  through  the 
ownership,  installation,  operation,  and 
maintenance  of  automatic  teller 
machines  in  the  State  of  Oregon, 
pursuant  to  §  225.25(b)(7)  of  the  Boards 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27.  1995. 
lennifier ).  lohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc  96-00009  Filed  1-2-96;  8:45  am] 
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Royal  Bank  of  Canada,  Montreal, 
Quebec,  Canada;  Notice  to  Engage  in 
Certain  Nonbanking  Activities 

Royal  Bank  of  Canada.  Montreal. 
Quebec,  Canada  (Applicant),  has  given 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23  of  the  Board's  Regulation  Y  (12 
CFR  225.23),  to  acquire  20  percent  of 
the  voting  shares  of  MECA  Software, 
L.L.C.,  Fairfield,  Connecticut 
(Company),  a  joint  venture,  and  thereby 
engage  in  the  development,  production, 
and  provision  of  home  banking  and 
financial  management  software, 
pursuant  to  section  225.25(b)(7)  of 
Regulation  Y  (12  CFR  225.25(b)(7)). 
Company  is  currently  owned  by 
national  banking  subsidiaries  of 
BankAmerica  Corporation,  San 
Francisco,  California  (BankAmerica), 
and  NationsBank  Corporation, 
Charlotte,  North  Carolina 
(NationsBank).  Upon  consummation  of 
this  proposal,  national  banking 
subsidiaries  of  Fleet  Financial  Group, 
Inc.,  Providence,  Rhode  Island,  First 
Bank  Systems,  Inc.,  Minneapolis, 
Minnesota,  BankAmerica,  and 
NationsBank,  would  also  each  own  20 
percent  of  Company.  Company  proposes 
to  conduct  these  activities  throughout 
the  United  States  and  Canada. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 


determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto."  12  U.S.C. 
1843(c)(8).  In  publishing  the  proposal 
for  comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  January  19, 
1996.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  The  notice 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  the  Federal 
Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27. 1995. 
lennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-00011  Filed  1-2-96:  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[File  No.  942-3344] 

Mama  Tish's  Italian  Specialities,  Inc.; 
Consent  Agreement  with  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Comment  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
the  Chicago-based  flavored  ice  cup 
dessert  manufacturer  from 
misrepresenting  the  amount  of  calories 
or  other  nutrients  in  any  of  their  frozen 
dessert  products  in  the  future.  The 
consent  agreement  settles  allegations 
stemming  from  nutritional  claims  made 


lii  advertisements  for  Mama  Tish's  fine 
of  ice  cups. 

DATES:  Comments  must  be  received  on 
or  before  March  4,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St  and  Pa.  Ave.,  N.W., 
Washington,  DC  20580. 
FOR  FIWTHER  INFORMATION  CONTACT: 
C.  Steven  Baker,  Chicago  Regional 
Office,  Federal  Trade  Commission,  55 
East  Monroe  Street,  Suite  1437.  Chicago, 
IL  60603,  (312)  353-8156,  Barbara  Di 
Giulio.  Chicago  Regional  Office.  Federal 
Trade  Commission,  55  East  Monroe 
Street,  Suite  1437.  Chicago.  IL  60603. 
(312)  353-8156. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in. 
accordance  with  Section  4.9(b)(6){ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Mama 
Tish's  Italian  Specialties,  Inc.,  a 
corporation,  and  it  now  appearing  that 
Mama  Tish's  Italian  Specialties,  Inc., 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  that  by  and 
between  Mama  Tish's  Italian 
Speciahties,  Inc..  by  its  duly  authorized 
officer  and  its  attorneys,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Mama  Tish's 
Italian  Specialties.  Inc.  is  an  Ilhnois 
corporation,  with  its  office  and 
principal  place  of  business  located  at 
4800  Central  Avenue.  Chicago,  Illinois 
60638. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
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statement  of  findings  of  fact  and 
conclusions  of  law;  and 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  Tnis  agreement  shall  not  become 
part  of  the  pubHc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached, 
or  that  the  facts  as  alleged  in  the  draft 
of  complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  the  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 


7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  that  respondent  Mama 
Tish's  Italian  Specialties,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale.  sale,  or 
distribution  of  any  frozen  dessert 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  through  numerical  or 
descriptive  terms  or  any  other  means, 
the  existence  or  amount  of  calories  or 
any  other  nutrient  or  ingredient  in  any 
such  product.  If  any  representation 
covered  by  this  part  either  directly  or  by 
implication  conveys  any  nutrient 
content  claim  defined  (for  purposes  of 
labeling)  by  any  regulation  promulgated 
by  the  Food  and  Drug  Administration, 
compliance  with  this  part  shall  be 
governed  by  the  qualifying  amount  for 
such  defined  claim  as  set  forth  in  that 
regulation. 

II 

Nothing  in  this  Order  shall  prohibit 
respondent  fi'om  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nutrition  Labehng  and  Education 
Act  of  1990. 

m 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  An  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  test  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
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possessiua  or  cuqLtoJ  ihdt  conlrddict, 
qualify,  or  call  into  question  such 
representation,  including  complaints 
from  consumers. 

IV 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 


It  is  further  ordered  that  respondent 
shall,  within  thirty  (30)  days  after 
service  of  this  Order,  distribute  a  copy 
of  this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives,  employees,  and 
licensees  engaged  in  the  preparation  or 
placement  of  advertisements  or  other 
materials  covered  by  this  Order. 

VI 

/( is  further  ordered  that  respondent, 
or  its  successors  and  assigns,  shall,  for 
three  (3)  years  after  the  date  of  the  last 
dissemination  of  the  representation  to 
which  they  pertain,  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  advertisements  containing 
any  representation  covered  by  this 
Order. 

vn 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

VIII 

This  order  will  terminate  twenty  years 
from  the  date  of  its  issuance,  or  twenty 
years  from  the  most  recent  date  that  the 
United  States  or  the  Federal  Trade 
Commission  files  a  complaint  (with  or 
without  an  accompanying  consent 
decree)  in  federal  coiiil  alleging  any 
violation  of  the  order,  whichever  comes 
later;  provided,  however,  that  the  filing 
of  such  a  complaint  will  not  affect  the 
duration  of: 

A.  Any  paragraph  in  this  order  that 
terminates  in  less  than  twenty  years; 

B.  This  order's  application  to  any 
respondent  that  is  not  named  as  a 
defendant  in  such  complaint;  and 


L.  ihis  urder  if  such  complaint  is 
filed  after  the  order  has  terminated 
pursuant  to  this  paragraph. 

Provided  further,  that  if  such 
complaint  is  dismissed  or  a  federal 
court  rules  that  the  respondent  did  not 
violate  any  provision  of  the  order,  and 
the  dismissal  or  ruling  is  either  not 
appealed  or  upheld  on  appeal,  then  the 
order  will  terminate  according  to  this 
paragraph  as  though  the  complaint  was 
never  filed,  except  that  the  order  will 
not  terminate  between  the  date  such 
complaint  is  filed  and  the  later  of  the 
deadline  for  appealing  such  dismissal  or 
ruling  and  the  date  such  dismissal  or 
ruling  is  upheld  on  appeal. 
Beniamin  I.  Berman. 
Acting  Secretary. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Mama  Tish's  Italian 
Specialities.  Inc.  (Mama  Tish's). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  claims  made  by 
Mama  Tish's  in  its  advertising  for  its  ice 
cups. 

"The  Commission's  complaint  in  this 
matter  charges  Mama  Tish's  with 
engaging  in  unfair  or  deceptive  practices 
in  connection  with  its  advertising  of  its 
ice  cups.  According  to  the  complaint 
Mama  Tish's  falsely  represented  that  its 
ice  cups  are  low  in  calories. 

The  consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Mama  Tish's 
from  engaging  in  similar  deceptive  and 
unfair  acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  Mama 
Tish's  from  misrepresenting  the 
existence  or  amount  of  calories  or  any 
other  nutrient  or  ingredient  in  any 
frozen  dessert  product.  This  part  also 
requires  any  representation  covered  by 
this  part  that  conveys  a  nutrient  content 
claim  defined  by  any  regulation 
promulgated  by  the  FDA  pursuant  to  the 
Nutrient  Labeling  and  Education  Act  of 
1990  to  meet  the  qualifying  amount  for 
that  claim  as  set  forth  in  that  definition. 

Part  II  of  the  order  provides  that 
representations  that  would  be 
specifically  permitted  in  food  labeling, 
under  regulations  issued  by  FDA 
pursuant  to  the  Nutrient  Labeling  and 


Education  Act  of  1990.  are  not 
prohibited  by  the  order. 

Part  III  of  the  order  requires  Mama 
Tish's  to  maintain  copies  of  all  materials 
relied  upon  in  making  any 
representation  covered  by  the  order. 

Part  IV  of  the  order  requires  Mama 
Tish's  to  notify  the  Commission  of  any 
changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  V  of  the  order  requires  Mama 
Tish's  to  distribute  copies  of  the  order 
to  its  operating  divisions  and  to  various 
officers,  agents  and  representatives  of 
Mama  Tish's. 

Part  VI  of  the  order  requires  Mama 
Tish's  to  maintain  copies  of  all 
advertisements  containing 
representations  covered  by  the  order. 

Part  VII  of  the  order  requires  Mama 
Tish's  to  file  with  the  Commission  one 
or  more  reports  detailing  compliance 
with  the  order. 

Part  Vni  of  the  order  is  a  "sunset" 
provision,  dictating  that  the  order  will 
terminate  twenty  years  from  the  date  it 
is  issued  or  twenty  years  after  a 
complaint  is. filed  in  federal  court,  by 
either  the  United  States  or  the  FTC. 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 

|FR  Doc.  96-00072  Filed  1-2-96;  8:45  am] 

8ILLMQ  COOC  6750-01-M 


DEPAP"^MENT  0=  ^b^L'^'^  AND 

HUMAN  sERviCtS 

Public  Health  Service 

Food  and  Drug  Administration 

Stalenw>^^  o*  O'-qanization.  Functions, 

and  D€>«9dt.on'-  o*  A„:nority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25. 
1970,  and  56  FR  29484.  June  27. 1991. 
as  amended  most  recently  in  pertinent 
part  at  58  FR  14214.  March  16,  1993  and 
57  FR  54243.  November  17,  1992)  is 
amended  to  reflect  an  organization 
change  in  the  Food  and  Drug 
Administration  (FDA). 

The  Office  of  Communication. 
Training,  and  Manufacturers  Assistance, 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  is  being  established  to 
increase  the  visibility  and  accessibility 
of  training  and  consumer  and 
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professional  affairs  activities.  All 
training  and  communications  functions 
have  been  centialized  in  the  new  Office. 
The  Office  will  also  serve  as  the  focal 
point  for  overall  industry  liaison  and 
communication  activities  within  the 
Center.  Training  and  staff  development 
functions  will  be  deleted  from  the  Office 
of  Management. 
Under  section  HF-B,  Organization: 

1.  Delete  the  subparagraph  Office  of 
Management  (HFB12),  under  the  Office 
of  the  Center  Director  (HFBl),  Center  for 
Biologies  Evaluation  and  Research 
(HFB).  under  the  Office  of  Operations 
(HFA9),  in  its  entirety  and  insert  a  new 
subparagraph  (p-2)  reading  as  follows: 

Office  of  Management  (HFBl  2). 
Monitors  the  development  and 
operation  of  planning  systems  for  Center 
activities  and  resource  allocations  and 
advises  the  Center  Director  on  Center 
administrative  policies,  guidelines,  aqd 
information  systems  and  services. 

Directs  and  counsels  Center  managers 
through  program  evaluation  and 
technological  forecasting. 

Plans  and  directs  Center  operations 
for  financial,  personnel,  and 
administrative  management  services. 

Directs  Center  organization, 
management,  and  information  systems. 

Manages  studies  designed  to  improve 
processes  and  resource  allocations  in 
the  Center. 

Advises  the  Center  on  contract  and 
grant  proposals. 

2.  Insert  a  new  subparagraph.  Office 
of  Communication,  Training,  and 
Manufacturers  Assistance  (HFBN), 
under  the  Office  of  the  Center  Director 
(HFBl),  reading  as  follows: 

Office  of  Communication,  Training, 
and  Manufacturers  Assistance  (HFBN). 
Manages  the  Center's  overall 
professional  and  management  training 
program,  career  and  staff  development 
program,  an  employee  orientation 
program,  and  related  employee 
development  policies. 

Develops  and  maintains  effective 
channels  of  both  internal  and  external 
communication. 

Serves  as  a  liaison  with  Center 
components  to  provide  advice  and 
assistance  to  manufacturers  and 
scientific  associations  to  promote  their 
understanding  and  compliance  with 
FDA  regulations. 

Responsible  for  all  activities  relating 
to  the  administration  of  the  Center's 
central  document  room. 

Directs  the  Center's  consiuner  and 
professional  informational  activities  in 
coordination  with  the  other  Agency 
components. 

3.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 


and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Dated:  December  12, 1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  96-00032  Filed  1-2-96;  8:45  am] 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  THE  INTERIOR 

Eji-eau  0*  ^Reclamation 

Access  Management  for  Cascade 
Reservoir  Boise  Project,  Payette 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  in  accordance  with  the 
provisions  of  the  Off-Road  Vehicle  Use 
regulation  and  Executive  Orders  11644 
and  11989,  is  implementing  access 
management  actions  for  Reclamation 
lands  and  water  surface  in  the  vicinity 
of  Cascade  Reservoir,  Idaho  as  described 
in  the  Cascade  Reservoir  Resource 
Management  Plan.  The  purpose  of  these 
actions  is  to  provide  appropriate  and 
safe  access  to  Reclamation  lands  while 
protecting  important  natural  resources. 
EFFECTIVE  DATE:  The  effective  date  of  the 
travel  management  plan  is  January  3, 
1996. 

ADDRESSES:  Copies  of  the  Cascade 
Reservoir  Resource  Management  Plan 
(RMP)  and  RMP  Summary  are  available 
at: 

•  Bureau  of  Reclamation.  Snake  River 
Area  Office.  214  Broadway  Avenue. 
Boise.  ID  83702. 

•  Bureau  of  Reclamation,  Cascade 
Field  Station,  PO  Box  270.  Cascade.  ID 
83611. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Dunn,  Natural  Re.source 
Specialist,  Bureau  of  Reclamation. 
Snake  River  Area  Office.  214  Broadway 
Avenue,  Boise,  ID,  83702,  (208)  334- 
9844. 

SUPPLEMENTARY  INFORMATION:  In  April 
1994  Reclamation  completed  a  RMP  and 
Environmental  Assessment/Finding  of 
No  Significant  Impact  for  approximately 
6.329  acres  of  land  and  28.300  acres  of 
water  surface  at  Cascade  Reservoir, 
Idaho.  The  RMP  was  developed  through 
extensive  public  involvement  and 
interagency  consultation  and 
coordination.  The  RMP  recommended 
that  lands  around  Cascade  Reservoir  be 
managed  for  four  general  purposes  with 
the  following  designations:  Wildlife 


Management  Areas  (4.171  acres), 
Conservation/Open  Space  (1.271  acres). 
Recreation  Sites  (723  acres),  and  Rural 
Residential  (146  acres).  These 
management  designations  are  shown  on 
maps  in  the  RMP  and  RMP  Summary. 

To  meet  the  goal  of  providing 
appropriate  and  safe  access  to 
Reclamation  lands  consistent  with 
Reclamation's  Off  Road  Vehicle  Use 
regulations  43  CFR  Part  420.  the  RMP 
prescribed  the  following  motorized 
vehicle  regulations  for  each  of  the  fo'ir 
management  designations: 

Wildlife  Management  Areas.  Motor 
vehicle  use,  including  winter  use  by 
snowmobiles,  is  prohibited  except  for 
official  purposes. 

Conservation/Open  Space.  Motor 
vehicle  use  is  restricted  to  specific 
designated  roadways  or  trails  except 
that  snowmobiles  may  travel  off-road  in 
winter. 

Recretation  Sites.  Motor  vehicles  are 
restricted  to  existing  and  yet  to  be 
developed  roads  and  trails  except  that 
snowTnobiles  may  travel  off-road  in 
winter. 

Rural  Residential.  Motor  vehicles 
access  by  general  public  is  allowed  for 
emergency  use  only.  Winter  use  by 
snowmiobiles  is  prohibited.  The  RMP 
also  designated  lands  below  high  water 
and  the  reservoir  surface  area  open  to 
snowTnobiles  in  winter. 

This  designated  motor  vehicle  use  on 
lands  around  Cascade  Reservoir 
supersedes  the  Notice  of  Designation  of 
Certain  Areas  and  Trails  for  Off-Road 
Vehicle  Use  at  Cascade  Reservoir,  Boise 
Project,  Valley  County,  Idaho  published 
in  the  Federal  Register,  42  FR  15760, 
Mar.  23,  1977,  and  the  Notice  of  the 
Closing  of  Portions  of  Areas  Previously 
Open  for  Off-Road  Vehicle  Use  at 
Cascade  Reservoir,  Boise  Project,  Valley 
Coimtv.  Idaho  in  43  FR  44905,  Sept.  29, 
1978. ' 

Dated:  December  15, 1995. 
John  W.  Keys.  DI. 

Regional  Director. 

[FR  Doc.  96-00012  Filed  1-2-96:  8:45  am] 

BILLING  CODE  4310-M-M 


LIBRARY  OF  CONGRESS 

Request  for  Information  and  Notice  of 
Hearing:  Study  of  the  Current  State  of 
American  Television  and  Video 
Preservation 

AGENCY:  Library  of  Congress. 

action:  Notice  of  inquiry;  notice  of 
hearing. 

summary:  This  Notice  of  Inquiry  and 
Notice  of  Hearing  advises  the  public 
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UMI 


that  the  Labranan  of  Congress,  m 
consultation  with  interested 
organizations  and  individuals,  is 
conducting  a  study  of  the  state  of 
American  television  and  video 
preservation  and  restoration  in  the 
United  States.  This  study  is  being 
prepared  pursuant  to  Public  Law  94- 
553,  which  includes  The  American 
Television  and  Radio  Archives  Act  of 
1976.  Section  113  (2  U.S.C.  170) 
authorizes  the  Librarian  of  Congress  to 
preserve  a  permanent  record  of  the 
television  and  radio  programs  which  are 
the  heritage  of  the  people  of  the  United 
States  and  to  provide  access  to  such 
programs  to  historians  and  scholars 
without  encouraging  or  causing 
copyright  infringement.  This  notice 
invites  the  submission  of  comments  and 
information  that  will  assist  the  Librarian 
in  understanding  the  issues  involved  in 
the  preservation  of  television  and  video 
materials  nationwide.  In  addition,  a 
Notice  of  Hearing  advises  the  public 
that  to  complete  this  study  the  Librarian 
will  hold  three  public  hearings  in  March 
1996  in  Los  Angeles.  New  York,  and 
Washington,  DC.  Groups  or  individuals 
interested  in  participating  in  these 
public  hearings  should  contact  the 
Library  of  Congress  about  submitting 
oral  and  written  comments.  The 
hearings  and  public  comments 
requested  in  this  Notice  are  intended  to 
elicit  information  (1)  to  assist  the 
Librarian  of  Congress,  in  consultation 
with  interested  organizations  and 
individuals,  with  the  completion  of  the 
study  and  the  establishment  of  a 
comprehensive  national  television  and 
video  preservation  program;  and  (2),  to 
coordinate  the  efforts  of  television  and 
video  archivists,  copyright  owners, 
creators,  educators,  and  historians  and 
other  scholars  concerned  with 
preserving  America's  television  and 
video  heritage.  The  Librarian 
particularly  invites  conunents  from  the 
following  organizations  and  individuals: 
archives  and  libraries;  broadcast  and 
production  companies,  including  local 
television  stations;  awards  associations; 
schools  specializing  in  television  and 
video  production  training;  interested 
funding  organizations;  federal  and  state 
agencies;  museums;  professional 
associations  consisting  of  archivists, 
producers,  creators,  broadcasters, 
historians  and  other  scholars; 
independent  writers  and  researchers; 
manufacturers;  and  technical  services 
vendors. 

DATES  AND  HEARINGS  AND  PUBLIC 
COMMENTS:  The  three  public  hearings 
will  be  held  in  1996:  March  6,  Los 
Angeles;  March  19,  New  York;  and 
March  26,  Washington.  DC. 


All  requests  to  testify  orally  at  any  of 
the  hearings  in  March  must  be  made  by 
the  deadline  indicated  below.  The 
request  should  clearly  identify  the 
person  and/or  organization  desiring  to 
comment.  The  Librarian  of  Congress 
will  provide  additional  information 
regarding  the  location  and  time  of  these 
hearings  in  the  near  future.  Written 
statements  for  the  hearings  should  be 
submitted  in  camera-ready  copy  by  the 
dates  indicated. 


1996 

Los  Angeles 

Heanng 

Deadlines; 

Febfuary  16  ... 

Receipt  of  requests  to  testify. 

February  21  ... 

Receipt  of  written  state- 

ments. 

March  6  

Public  hearing  in  Los  Ange- 

les. 

NewYofk 

Hearing 

Deadlines: 

Februaiy  28  ... 

Receipt  of  requests  to  testify. 

March  6  

Recerpt  of  written  state- 

ments. 

March  19  

Public  hearing  in  New  York. 

Washington 

Heanng 

Deadlines: 

March  6  

Receipt  of  requests  to  testify. 

March  12  

Receipt  of  written  state- 

ments. 

March  26  

Pubtic  hearing  in  Washing- 

ton. 

Written  submissions  for  use  in  the 
study  are  also  invited  from  persons  or 
organizations  unable  to  testify  or  attend 
the  hearings.  All  written  comments  or 
supplementary  information  should  be 
received,  in  camera-ready  copy,  by 
April  29,  1996. 

ADDRESSES:  The  written  statements, 
supplementary  statements,  or  comments 
should  be  submitted  as  follows: 

If  sent  by  mail:  Library  of  Congress, 
M/B/RS  Division,  Washington,  DC. 
20540-4690;  Attn:  Steve  Leggett. 

If  delivered  by  hand:  Library  of 
Congress,  M/B/RS  Division,  338  James 
Madison  Memorial  Building,  First  and 
Independence  Avenue,  SE,  Washington, 
DC,  20540-4690. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Leggett,  Library  of  Congress,  M/B/ 
RS  Division.  Washington.  DC.  20540- 
4690.  Telephone:  (202)  707-5912; 
Facsimile:  (202)  /07-2371;  or,  William 
T.  Murphy,  Coordinator  for  the  State  of 
the  American  Television  and  Video 
Preservation  Report,  Library  of 
Congress.  M/B/RS  Division, 
Washington,  DC,  20540-4690. 
Telephone:  (202)  707-5708;  Facsimile: 
(202) 707-2371. 

SUPPLEMENTARY  INFORMATION:  The 
Librarian  of  Congress  has  determined,  in 


consultation  with  the  National  Film 
Preservation  Board  established  pursuant 
to  the  National  Film  Preservation  Act  of 
1992  (Pub.  L.  102-307).  that  there  is 
little  up-to-date  information  on  the 
problems  facing  American  television 
and  video  preservation.  For  example, 
there  is  no  current  inventory  of 
television  and  video  materials  in  the 
public  or  private  sector  custody 
throughout  the  United  States.  Given  the 
popularity  and  convenience  of 
videotape,  holdings  are  estimated  to 
exceed  several  hundred  thousand 
recorded  hours  together  with  millions  of 
feet  of  newsfilm  and  other  film  used  to 
record  television  programming. 
Accordingly,  the  Librarian 
recommended  in  his  report  "Redefining 
Film  Preservation:  A  National  Plan" 
(August  1994)  that  the  Library  of 
Congress  conduct  a  national  study  on 
the  state  of  preservation  of  American 
television  and  video  materials  within 
the  framework  of  the  American 
Television  and  Radio  Archives  (ATRA) 
legislation.  The  overall  purpose  of  the 
study  is  to  lay  down  a  factual 
foundation  for  understanding  the  issues 
and  problems  facing  the  preservation  of 
American  television  and  video 
materials.  To  achieve  this 
understanding  the  study  will  identify 
past  milestones,  the  size  and  nature  of 
holdings,  anticipated  growth,  current 
policies  and  practices  of  various 
institutions  and  organizations,  concerns 
of  copyright  owners  and  producers, 
applicable  standards  and  technical 
problems,  and  access  needs  for  research 
and  education.  After  analyzing  this 
information  and  consulting  with  the 
archival  community,  broadly 
determined,  the  Librarian  intends  to 
issue  a  national  plan  aimed  at:  (1) 
Coordinating  the  activities  of  archivists, 
copyright  owners,  and  others  in  the 
private  and  public  sectors,  helping  to 
ensure  that  their  efforts  are  effective  and 
complementary;  (2)  generating  public 
awareness  of  the  value  and  vulnerability 
of  television  and  video  materials;  and 
(3)  increasing  the  accessibility  of 
television  and  video  materials  for 
educational  purposes. 

The  Librarian  would  appreciate 
comment  and  information  from 
individuals  and  organizations  about  the 
current  state  of  American  television  and 
video  preservation,  including  their 
suggestions  on  how  the  Library  of 
Congress  might  best  assist  in 
coordinating  a  cooperative  preservation 
program. 

Tne  questions  below,  loosely  divided 
for  archival,  industry,  and  educational 
respondents,  are  only  intended  as 
suggestions  to  help  them  frame  their 
comments  or  responses. 


Archival 

Institutional:  What  is  the  mission  of 
your  institution  and  how  do  television 
or  video  materials  relate  to  your 
mission?  What  appraisal  criteria  are 
used  in  accepting  materials  for  deposit? 
Does  your  institution  specialize  in 
certain  subjects?  Do  you  plan  to  acquire 
additional  television  or  video  materials? 

Collections:  What  are  your  collecting 
policies?  What  are  the  size  and  date 
span  of  the  materials  in  your  possession 
or  custody?  What  are  the  predominant 
formats?  What  are  the  major  problems 
your  institution  has  encountered  in 
managing  or  enlarging  your  holdings? 

Preservation:  How  is  television  and 
video  preservation  defined  in  your 
institution  and  what  have  been  the 
major  accomplishments  (for  example, 
inspection  or  monitoring,  reformatting, 
restorations,  etc.)?  What  institutional 
resources  (fulltime  staff,  equipment,  and 
funds)  are  devoted  to  preservation? 
What  portion  is  externally  funded?  Does 
your  institution  provide  reference 
service  from  the  original  or  are  reference 
copies  made?  To  what  degree  are 
outside  laboratories  or  vendors  used? 
What  are  your  quality  assurance 
standards?  How  would  you  describe 
your  preservation  priorities? 

Information  and  Access:  How  much  of 
the  collection  can  be  used  by 
researchers?  Are  reproductions  available 
for  sale  or  loan?  What  measures  are 
taken  in  your  own  access  activities  to 
protect  the  rights  of  copyright  owners? 
Is  information  about  the  holdings 
entered  in  a  database  (if  so,  please 
describe  the  database)?  Is  the 
computerized  data  available  through  the 
Internet  or  through  a  special  link  to 
users  outside  the  institution? 

Storage  Facilities:  Under  what 
physical  conditions  are  originals, 
masters,  and  reference  copies  stored  (for 
example,  temperature,  relative 
humidity,  air  filtration,  fire  protection, 
and  security)? 

Cataloging  and  Documentation:  To 
what  extent  are  the  materials  cataloged 
and  at  what  level  (full  or  minimal)? 
What  standards  are  employed?  What  is 
the  cataloging  backlog?  Are  production 
files,  shot  lists,  or  other  releveuit 
materials  retained? 

Industry 

Corporate:  What  is  the  nature  of  your 
organization  and  how  does  the 
production  or  acquisition  of  television 
and  video  materials  relate  to  your 
company's  goals?  Have  you  transferred 
or  donated  such  materials  to  an  archives 
or  library? 

Collections:  What  are  the  size  and 
date  span  of  the  television  and  video 


materials  in  your  possession?  What  are 
the  predominant  formats?  What  is  the 
estimated  rate  of  growth  in  quantities? 
What  are  the  major  problems  you  have 
encountered  in  managing  television  and 
video  materials.  How  do  you  decide 
what  materials  to  collect? 

Preservation:  How  is  television  and 
video  preservation  defined  in  your 
organization  and  what  have  been  the 
major  accomplishments  (for  example, 
inspection  and  monitoring, 
reformatting,  and  restoration)?  If 
reformatting  has  taken  place,  what 
format  (or  formats)  was  selected  for  the 
new  master?  Can  you  identify 
significant  losses  of  valuable  television 
and  video  materials?  What 
organizational  resources  (fulltime  staff, 
equipment  and  funds)  are  currently 
devoted  to  preservation?  What  criteria 
are  used  to  determine  preservation 
priorities?  To  what  degree  are  outside 
laboratories  or  vendors  used?  What  are 
your  quality  assurance  standards?  How 
would  you  describe  your  preservation 
priorities? 

Information  and  Access:  To  what 
degree  are  the  television  and  video 
materials  in  your  custody  described  in 
hard  copy  or  in  a  database?  Under  what 
circumstances  is  information  about  your 
company's  television  and  video 
materials  made  available  to  outside 
individuals  or  institutions?  Under  what 
circumstances  are  the  television  and 
video  materials  in  your  possession  made 
available  for  use  by  researchers  outside 
of  your  organization? 

Copyrignt:  Have  you  encountered 
problems  in  locating  or  copying 
materials  held  by  others  for  which  you 
hold  copyright?  What  new  legal 
incentives  might  encourage  television 
and  video  preservation? 

Storage  Facilities:  Under  what 
physical  conditions  are  originals, 
masters,  and  reference  copies  stored  (for 
example,  temperature,  relative 
humidity,  air  filtration,  fire  protection, 
and  security)? 

Educational 

Value:  Can  you  describe  the  value  of 
television  and  video  materials  as  a 
resource  for  research,  teaching, 
audiovisual  production,  or  other 
educational  use?  What  are  the  most 
important  television  and  video  materials 
for  your  institution  or  for  your 
individual  research  and  teaching?  Have 
you  identified  items  of  historical 
significance  no  longer  extant? 

Access:  What  proolems  have  you 
encountered  in  locating  and  accessing 
needed  television  and  video  materials? 

Outreach:  What  are  your  suggestions 
on  how  the  archival,  educational,  and 
museum  communities  might  foster 


greater  public  awareness  of  the 
educational  value  of  television  and 
video  materials  and  their  vulnerability 
to  loss,  damage,  or  deterioration? 

Copies  of  all  comments  received  will 
be  available  for  public  inspection  and 
copying  between  the  hours  of  8:30  a.m. 
and  4  p.m.,  Monday  through  Friday,  in 
room  336,  James  Madison  Memorial 
Building,  Library  of  Congress,  First  and 
Independence  Avenue.  SW, 
Washington,  DC,  20540-4690. 

Dated:  December  26, 1995. 
lames  H.  Billington, 
The  Librarian  of  Congress. 
[PR  Doc.  9&-52  Filed  1-2-96;  8:45  am] 
BILLING  CODE  1410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  January  18  and  19.  1996, 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland. 

Most  of  the  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  proprietary  information 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  January  18.  1996-8:30  a.m. 
until  the  conclusion  of  business. 

Friday,  January  19,  1 996-8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  Westinghouse  best- 
estimate  ECCS  Code,  W  COBRA/TRAC. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 
Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubUc,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
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prt;.NtJ.'U.  Kidv  dAi.iidii^b  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  Westinghouse  Electric  Corporation, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  iand  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  in  the  proposed 
agenda,  etc..  that  may  have  occurred. 

Dated:  December  27,  1995. 
Sam  Duraiswamy, 

Chief.  Suclear  Reactors  Branch. 

IFR  Doc.  96-00048  Filed  1-2-96;  8:45  ami 

BILUNO  CODE  7S9e-01-P 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commi.ssion  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 

II,  1995,  through  December  20. 1995. 
The  last  biweekly  notice  was  published 
on  December  20,  1995  (60  PR  65672). 


UMI 


Notice  Uf  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commi.ssion, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 


the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  2,  1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the    - 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  vdll  serve_to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  vdth 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(8). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington..  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Baltimore  Gas  and  FWm  trie  Company, 
Docket  Nos.  50-31"  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  1,  1995.  as  supplemented  on 
December  1. 1995 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  2  and  3,  Technical 
Specifications  (TSs)  and  supporting  TS 
Bases  relating  to  the  electrical 
distribution  system.  The  changes  are 
necessary  to  accommodate  the 
installation  of  a  new  safety-related 
emergency  diesel  generator  (EDG)  and  a 
non-safety  EDG.  The  non-safety  EDG 
will  be  used  as  an  alternate  air 
conditioning  source  of  power  in  case  of 
a  station  blackout.  In  addition  to 
reflecting  the  new  plant  configuration, 
the  proposed  TSs  also  reflect  the 
upgraded  electrical  capacities  of  the 
existing  EDGs,  increased  fuel  oil  storage. 


and  fire  protection  system  for  the  new 
EDG  building. 

Basis  for  proposed  no  significant 
hazards  consideration  detenni nation: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Engineered  Safety  Features  (ESF) 
electrical  system  provides  a  reliable  source  of 
electrical  p)ower  to  the  4.16  kV  ESF  busses  to 
operate  the  necessary  accident  mitigation 
equipment,  should  offsite  power  be  lost.  The 
prop)Osed  change  to  Units  1  and  2  Technical 
Specifications  was  prompted  by  two 
significant  modifications  to  this  system  -  the 
addition  of  No.  lA  Emergency  Diesel 
Generator  (EDG)  and  the  upgrade  of  the 
electrical  capacity  of  two  of  the  three  existing 
Fairbanks  Morse  EDGs.  The  addition  of  No. 
lA  EIXj  provides  the  plant  with  an  ESF 
electrical  system  configuration  consisting  of 
two  EDGs  dedicated  to  each  unit,  thereby 
eliminating  reliance  up>on  a  "swing"  diesel 
capable  of  being  aligned  to  either  unit.  The 
four-EDG  configuration  provides  a  greater 
degree  of  flexibility  when  an  EDG  is  being 
overhauled  or  tested  during  refueling 
outages.  The  increased  electrical  capacity  of 
the  existing  Fairbanks  Morse  EDGs  will  give 
the  operators  greater  flexibility  in  the  choice 
of  discretionary  loads  for  the  mitigation  of 
accidents.  Both  modifications  necessitate 
changes  to  the  Technical  Sp>ecifications. 

The  ESF  electrical  system,  including  the 
four  EDGs,  is  used  to  mitigate  the 
consequences  of  an  accident.  The  design  of 
the  new  No.  lA  EDG  is  such  that 
incorporation  of  this  EDG  into  the  existing 
ESF  electrical  system  does  not  result  in  this 
system  becoming  an  accident  initiator. 
Furthermore,  the  modification  to  upgrade  the 
capacity  of  the  existing  EDGs  will  enhance 
the  plant  operators'  ability  to  mitigate 
accidents  by  allowing  greater  flexibility  in 
the  choice  of  discreUonary  loads,  but  will  not 
change  the  configuration  of  the  ESF  electrical 
system  or  any  support  systems  such  that  the 
ElXis  would  become  an  accident  initiator. 
Therefore,  the  proposed  change  would  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

The  addition  of  the  safety-related  No.  lA 
EDG  to  the  ESF  electrical  system  will 
enhance  the  ability  to  provide  reliable 
electric  power  during  all  modes  of  operation 
and  shutdown  conditions  of  the  plant. 
Number  lA  EDG  and  its  support  systems  are 
designed  such  that  failure  of  a  single 
component  will  not  prevent  the  capability  to 
safely  shut  down  the  pliant  and  to  maintain 
the  plant  in  a  safe  shutdown  condition. 
Furthermore,  non-safety-related  systems 
associated  with  No.  lA  ElXi  are  designed  so 
that  their  failure  will  not  result  in  the  loss  of 
function  of  any  safety-related  system.  The 
design  of  the  Fire  Protection  System  in  the 
Diesel  Generator  Building  meets  the  Codes 
and  Standards  specified  in  the  mechanical 
and  instrumentation  and  controls  design 
reports,  previously  approved  by  the 
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Commission.  Inclusion  of  components  from 
these  systems  into  the  Technical 
Specifications  is  consistent  with  Calvert 
Cliffs  current  licensing  basis.  The  proposed 
Technical  Sp>ecincations  will  demonstrate 
the  reliability  and  capability  of  No.  1 A  EDO 
and  the  uf)graded  Fairbanks  Morse  ElXis  to 
perform  their  accident  mitigation  function. 
Implementation  of  the  proposed  Technical 
Specifications  will  not  reduce  the  ability  of 
the  EDGs  to  perform  their  safety  function^. 
The  increased  volume  of  fuel  oil  necessary  to 
support  operation  of  No.  1 A  EDO  and  the 
upgraded  Fairbanks  Morse  EDGs  will  not 
adversely  impact  the  ability  of  any  systems 
to  perform  their  safety  functions.  The 
auxiliary  systems  which  required 
modification  or  analysis  to  support  the 
upgraded  ratings  of  the  Fairbanks  Morse 
EE)Gs  will  not  adversely  impact  operation  of 
any  other  plant  systems  necessary  to  mitigate 
the  consequences  of  an  accident.  Based  on 
the  above,  the  proposed  change  would  not 
increase  the  consequences  of  an  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  tyjje  of  accident  from  any 
accident  previously  evaluated. 

The  prop>osed  change  adds  Surveillance 
Requirements,  Limiting  Conditions  for 
Operation,  and  Action  Statements  to  reflect 
the  addition  of  a  new  EDC  to  the  ESF 
electrical  system,  and  up>grades  the  electrical 
capacity  of  the  existing  Fairbanks  Morse 
EDGs.  This  change  does  not  add  any  new 
equipment,  modify  any  interfaces  with  any 
existing  equipment,  or  change  the 
equipment's  function,  or  the  method  of 
operating  the  equipment  to  be  modified.  The 
system  will  continue  to  operate  in  the  same 
manner  as  before  the  capacity  upgrades  were 
implemented.  The  additional  fuel  oil 
required  to  support  the  capacity  upgrades 
will  be  stored  in  the  existing  Seismic 
Category  I  fuel  oil  storage  tanks.  The 
modified  EDGs  will  continue  to  serve  a 
function  as  accident  mitigators.  and  will  not 
become  an  initiator  of  any  accident. 

The  NRC  has  reviewed  the  design  of  the 
new  EDG,  its  attendant  support  systems  and 
the  new  EDG  Building,  and  concurs  with 
Baltimore  Gas  and  Electric  Company's 
determination  that  the  design  satisfies  the 
design  requirements  for  a  safety-related  EDG. 
Number  lA  EDG  is  a  tandem  engine-single 
generator  set,  and  is  physically  very  different 
from  the  existing  single  engine-generator 
Fairbanks  Morse  EDGs.  However,  the  4.16  kV 
three-phase  rated  electrical  output  is  the 
same  as  that  provided  by  the  Fairbanks 
Morse  EDGs  to  the  other  ESF  busses.  The 
excess  capacity  of  No.  lA  EDG  will  allow  the 
operators  greater  flexibility  in  choosing  post- 
accident  discretionary  loads,  but  will  not 
cause  any  detrimental  effects  to  the  ESF 
busses  or  the  equipment  served  by  those 
busses.  Operation  of  No.  lA  EDG  in 
accordance  with  these  proposed  Technical 
Specifications  will  not  jeopardize  the 
operation  of  any  other  plant  systems.  The 
design  of  the  Fire  Protection  System  in  the 
Diesel  Generator  Building  meets  the  Codes 


and  Standards  sp>ecified  in  the  mechanical, 
and  instrumentation  and  controls  design 
reports,  previously  approved  by  the 
Commission.  Inclusion  of  components  from 
these  systems  into  the  Technical 
Specifications  is  consistent  with  Calvert 
Cliffs  current  licensing  basis.  Furthermore, 
locating  No.  lA  EDG  and  its  fuel  oil  supply 
in  a  separate  Category  I  building  provides 
additional  assurance  that  this  equipment  will 
not  become  an  initiator  of  any  accident. 

Therefore,  the  proposed  change  does  not 
create  the  p>ossibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  safety  function  of  the  EDGs  and  the 
ESF  electrical  system  is  to  provide  a  reliable 
source  of  electrical  pwwer  to  the  safety- 
related  busses  to  operate  the  necessary 
accident  mitigation  equipment,  should  offsite 
power  be  lost.  The  margin  of  safety 
associated  with  this  safety  function  is  two- 
fold: (1)  a  level  of  redundancy  must  be 
designed  into  the  EDGs  and  the  ESF 
electrical  system  such  that  the  single  failure 
criteria  is  met;  and  (2)  the  power  supplied  to 
the  ESF  electrical  system  by  the  EDGs  must 
be  sufficient  to  power  the  necessary  accident 
mitigation  equipment,  should  offsite  f>ower 
be  lost. 

The  addition  of  No.  1 A  EDG  provides  the 
plant  with  an  ESF  electrical  system 
configuration  consisting  of  two  EDGs 
dedicated  to  each  unit,  thereby  eliminating 
reliance  upon  a  swing  diesel  capable  of  being 
aligned  to  either  unit.  In  the  current 
configuration,  the  facility  meets  the  single 
failure  criteria  on  a  "per  site"  basis. 
However,  as  a  result  of  the  new  four-EDG 
configuration,  each  unit  will  have  redundant 
diesel  generators  to  supply  power  to 
redundant  safety-related  equipment  required 
for  safe  shutdown  or  accident  mitigation.  The 
revised  Fuel  Oil  System  configuration  and 
the  minimum  fuel  oil  volume  to  be 
maintained  in  the  fuel  oil  tanks  supports  the 
safety  function  of  the  EDGs,  while 
maintaining  the  margin  of  safety  associated 
with  this  equipment.  Altogether,  the  new 
four-EDG  configuration  may  be  considered  an 
increase  in  the  margin  of  safety. 

Inclusion  of  Surveillances  for  the  Fire 
Protection  System  components  into  the 
Technical  Specifications  is  consistent  with 
Calvert  Cliffs  current  licensing  basis,  and 
ensures  that  adequate  fire  detection  and 
suppression  capability  is  available  to  identify 
and  extinguish  fires  in  the  Diesel  Generator 
Building,  thereby  reducing  the  potential  for 
damage  to  No.  lA  EDG  and  its  auxiliaries. 
The  Diesel  Generator  Building  and  its  Fire 
Protection  System  is  designed  so  that  smoke 
and  heat  from  a  fire  in  that  building  will  not 
impact  the  redundant  safety-related 
Emergency  Diesel  Generator  in  the  Auxiliary 
Building. 

At  the  completion  of  the  modifications  to 
increase  the  capacities  of  the  Unit  2  EDGs 
and  to  install  the  new  No.  lA  EDG,  we  will 
have  diesel  generators  with  more  available 
margin  than  currently  exists.  This  will 
provide  the  operators  with  more  flexibility 
during  conditions  where  the  diesel 
generators  are  providing  onsite  power.  The 


higher  electrical  ca|}acities  will  result  in  an 
increase  in  the  margin  between  the  EDGs' 
electrical  capacities  and  the  electrical  power 
required  to  operate  safety-related  equipment 
required  for  safe  shutdown  or  accident 
mitigation.  Therefore,  these  modifications 
may  be  considered  an  increase  in  the  margin 
of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisRed. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678, 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
November  30,  1995 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2,  Technical 
Specifications  (TSs)  to  allow  the 
installation  of  tube  sleeves  as  an 
alternative  to  plugging  for  repairing 
steam  generator  (SG)  tubes.  The 
proposed  changes  to  TS  3/4.4.5,  "Steam 
Generators,"  and  their  supporting  Bases 
would  permit  tube  sleeving  repair 
techniques  developed  by  Westinghouse 
Electric  Corporation  and  ABB 
Combustion  Engin^gpng,  Inc.,  to  be 
used  as  a  repair  method  for  the  SGs  at 
the  Calvert  Cliffs  site. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  implementation  of  the  propiosed  steam 
generator  tube  sleeving  has  been  reviewed  for 
impact  on  the  current  CCNPP  (Calvert  Cliffs 
Nuclear  Power  Plant)  licensing  basis. 

Since  the  sleeve  dimensions,  materials, 
and  connecting  joints  to  the  existing  tube  are 
designed  to  the  applicable  American  Society 
of  Mechanical  Engineers  (ASME)  Boiler  and 
Pressure  Vessel  Code,  the  proposed  sleeving 


UMI 


repair  acts  as  an  in-kind  substitution  for  the 
original  steam  generator  tubing.  The 
applicable  design  criteria  for  the  sleeves 
conform  to  the  stress  limits  and  margins  of 
safety  of  Section  III  of  the  ASME  Code.  Safety 
factors  of  3  for  normal  operation  and  1.5  for 
accident  conditions  were  applied  to  the 
design.  Mechanical  testing  using  the  ASME 
Code  stress  allowables  has  been  performed  in 
support  of  the  design.  Based  on  the  results 
of  Westinghouse  and  ABB-Combustion 
Engineering  analytical  and  test  programs,  the 
sleeves  fulfill  their  intended  function  as  leak 
tight  structural  members  and  meet  or  exceed 
all  design  criteria. 

Evaluation  of  the  proposed  sleeved  tubes 
indicates  no  detrimental  effects  on  the  sleeve 
or  sleeve-tube  assembly  from  reactor  system 
flow,  primary*  or  secondary  coolant 
chemistries,  thermal  conditions  or  transients, 
or  pressure  conditions  or  transients  as  may 
be  experienced  at  CCNPP.  Corrosion  testing 
"of  sleeve-tube  assemblies  indicate  no 
evidence  of  sleeve  or  tube  corrosion 
considered  detrimental  under  anticipated 
service  conditions. 

The  installation  of  the  proposed  sleeves  is 
controlled  via  the  sleeving  vendors' 
proprietary  processes  and  equipment.  The 
ABB  Combustion  Engineering  process  has 
been  in  use  since  1984.  and  has  been 
implemented  24  times  for  the  installation  of 
over  4,200  sleeves.  The  Westinghouse 
process  has  been  in  use  since  1988,  and 
approximately  12,000  laser  welded  sleeves 
have  been  installed  between  1988  and  1994. 
The  CCNPP  steam  generator  design  was 
reviewed  and  found  to  be  compatible  with 
both  installation  processes  and  equipment. 

The  implementation  of  the  proposed 
sleeves  has  no  significant  effect  on  either  the 
configuration  of  the  plant,  or  the  manner  in 
which  it  is  operated.  The  hypothetical 
consequences  of  failure  of  the  sleeved  tube  is 
Ixjunded  by  the  current  steam  generator  tube 
rupture  analysis  described  in  Section  14.15 
of  the  Calvert  Cliffs  Updated  Final  Safety 
Analysis  Report. 

Therefore,  BGE  [Baltimore  Gas  and 
Electric]  has  concluded  that  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  [The  proposed  amendment]  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  other  accident 
previously  evaluated. 

As  discussed  above,  the  structural 
integrity,  thermal  characteristics,  and 
material  properties  of  the  proposed  sleeves 
are  consistent  with  the  existing  plant  steam 
generators.  Therefore,  the  functions  of  the 
steam  generators  will  not  be  significantly 
affected  by  the  installation  of  the  proposed 
sleeves.  In  addition,  the  proposed  sleeves  do 
not  interact  with  any  other  plant  systems. 
The  continued  integrity  of  the  installed 
sleeve  is  periodically  verified  by  the 
Technical  Specification  requirements.  The 
implementation  of  the  proposed  sleeves  has 
no  significant  effect  on  either  the' 
configuration  of  the  plant,  or  the  manner  in 
which  it  is  operated. 

Therefore,  BGE  concludes  that  this 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


(3)  [The  proposed  amendment]  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  repair  of  degraded  steam  generator 
tubes  via  the  useof  the  proposed  sleeves  has 
been  confirmed  to  restore  the  structural 
integrity  of  the  faulted  tube  under  normal 
operating  and  postulated  accident 
conditions.  The  design  safety  factors  utilized 
for  the  sleeves  are  consistent  with  the  safety 
factors  in  the  ASME  Boiler  and  Pressure 
Vessel  Code  used  in  the  original  steam 
generator  design.  The  repair  limit  for  the 
proposed  sleeves  is  consistent  with  that 
established  for^e  steam  generator  tubes.  The 
design  of  the  sleeve  to  tube  joints  is  verified 
by  testing  to  preclude  significant  leakage 
during  normal  and  postulated  accident 
conditions.  Use  of  the  previously  identified 
design  criteria  and  design  verification  testing 
assures  that  the  margin  to  safety  with  respect 
to  the  implementation  of  the  proposed 
sleeves  is  not  significantly  different  from  the 
original  steam  generator  tubes. 

Therefore,  BGE  concludes  that  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Raltimorp  (.as  and  Electric  Company, 
I)o(  ket  .Nos.  50-317  and  50-318.  Calvert 
(  lifTs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request: 
December  7,  1995 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  the  Calvert  Cliffs  Nuclear  Power 
Plant,  Unit  Nos.  1  and  2,  Technical 
Specifications  (TSs)  by  adding  an 
analysis  technique  to  the  list  of 
approved  core  operating  limits 
analytical  methods.  Specifically,  these 
amendments  would  add  the  convolution 
analysis  technique  to  the  list  of 
approved  methodologies  in  TSs 
6. 9.1. 9. b.  The  convolution  analysis 
technique  has  already  been  reviewed 
and  approved  by  the  NRC  staff  and  the 
supporting  safety  evaluation  was 
provided  to  the  licensee  by  an  NRC 
letter  dated  May  11,  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  change  has  been  evaluated  against  the 
standards  in  10  CFR  50.92  and  has  been 
determined  to  not  involve  a  significant 
hazards  consideration  in  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  is  to  add  the 
convolution  analysis  technique  previously 
approved  by  the  NRC  to  the  list  of  approved 
methodologies  in  Calvert  Cliffs'  Unit  1  and  2 
Technical  Sj>ecifications.  By  letter  dated 
November  1.  1994,  Baltimore  Gas  and 
Electric  Company  (BGE)  requested  approval 
to  use  the  ABB/Combustion  Engineering 
(ABB/GE)  convolution  technique  for 
determining  the  values  in  the  Calvert  Cliffs 
Core  Operating  Limits  Repwrt  (COLR)  related 
to  the  pre-trip  main  steam  line  break  event. 
Approval  was  given  by  the  NRC  in  their  letter 
dated  May  11, 1995.  The  addition  of  this 
technique  to  the  list  of  approved  analytical 
methods  in  Technical  Specification  6. 9.1. 9. b 
is  simply  infended  to  identify  it  as  an 
approved  methodology. Therefore,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  is  to  add  the 
convolution  analysis  technique  previously 
approved  by  the  NRC  to  the  list  of  approved 
methodologies  in  Calvert  Cliffs'  Unit  1  and  2 
Technical  Specifications.  By  letter  dated 
November  1,  1994,  BGE  requested  approval 
to  use  the  ABB/CE  convolution  technique  for 
determining  the  values  in  the  Calvert  Cliffs 
COLR  related  to  the  pre-trip  main  steam  line 
break  event.  Approval  was  given  by  the  NRC 
in  their  letter  dated  May  11, 1995.  The 
addition  of  this  technique  to  the  list  of 
approved  analytical  methods  in  Technical 
Specifications  6. 9.1. 9. b  is  simply  intended  to 
identify  it  as  an  approved  methodology. 
Therefore,  the  change  would  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  propKJsed  change  is  to  add  the 
convolution  analysis  technique  previously 
approved  by  the  NRC  to  the  list  of  approved 
methodologies  in  Calvert  Cliffs'  Unit  1  and  2 
Technical  Specifications.  By  letter  dated 
November  1, 1994,  BGE  requested  approval 
to  use  the  ABB/CE  convolution  technique  for 
determining  the  values  in  the  Calvert  Cliffs 
COLR  related  tothe  pre-trip  main  steam  line 
break  event.  Approval  was  given  by  the  NRC 
in  their  letter  dated  May  11, 1995.  The 
addition  of  this  technique  to  the  list  of 
approved  analytical  methods  in  Technical 
Specification  6.9.1.9.b  is  simply  intended  to 
identify  it  as  an  approved  methodology. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
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aoes  not  involve  a  signilicant  reuuction  m  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Lcxal  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NBC  Project  Director:  Ledyard  B. 
Marsh 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-334,  Beaver  Valley  Power 
Station.  Unit  No.  1.  Shippingport, 
Pennsylvania 

Date  of  amendment  request: 
December  7, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  3.4.5  and 
3.4.6.2  and  their  Bases  to  maintain 
voltage-based  steam  generator  tube 
repair  criteria  for  the  tube  support  plate 
elevations  beyond  the  current  cycle  of 
operation.  The  proposed  amendment 
would  implement  a  2.0  volt  repair  limit 
to  replace  a  1.0  volt  repair  limit  which 
was  approved  on  an  interim  basis  for 
only  the  current  fuel  cycle  by  License 
Amendment  No.  184  [issued  February  3, 
1995).  The  proposed  amendment  would 
also  include  changes  in  addition  to 
those  incorporated  by  License 
Amendment  No.  184  to  reflect  the 
guidance  provided  in  NRC  Generic 
Letter  (GL)  95-05,  "Voltage-Based  Repair 
Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Tube  burst  criteria  are  inherently  satisfied 
during  normal  operating  conditions  due  to 
the  proximity  of  the  tube  support  plate  (TSP). 
Test  data  indicates  that  tube  burst  cannot 
occur  within  the  TSP.  even  for  tubes  which 
have  100%  through  wall  electric  discharge 
machining  notches,  0.75  inch  long,  provided 
that  the  TSP  is  adjacent  to  the  notched  area. 
Since  tube-to-TSP  proximity  precludes  tube 
burst  during  normal  operating  conditions, 
use  of  the  criteria  must  retain  tube  integrity 
characteristics  which  maintain  a  margin  of 


salety  of  1.43  times  the  bounding  faulted 
condition,  main  steamline  break  (MSLB) 
pressure  differential.  As  previously  stated, 
the  Regulatory  Guide  (RG)  1.121  criterion 
requiring  maintenance  of  a  safety  factor  of 
1.43  times  the  MSLB  pressure  differential  on 
tube  burst  is  satisfied  by  7/8"  diameter 
tubing  with  twbbin  coil  indications  with 
signal  amplitudes  less  than  8.82  volts, 
regardless  of  the  indicated  depth 
measurement. 

The  upper  voltage  repair  limit  (V„,i)  will  be 
determined  prior  to  each  outage  using  the 
most  recently  approved  NRC  database  to 
determine  the  tube  structuraljimit  (V.i).  The 
structural  limit  is  reduced  by  allowances  for 
nondestructive  examination  (NDE) 
uncertainty  (V„d,)  and  growth  (V,,)  to 
establish  V^h-  Using  Generic  Letter  (GL)  95- 
05  and  growth  allowances  for  an  example, 
the  NfDE  uncertainty  component  of  20%  and 
a  voltage  growth  allowance  of  30%  per  full 
power  year  can  be  utilized  to  establish  a  V„rt 
of  5.9  volts.  The  20%  NDE  uncertainty 
represents  a  square-root-sum-of-the-squares 
(SRSS)  combination  of  probe  wear 
uncertainty  and  analyst  variability.  The 
degradation  growth  allowance  should  be  an 
average  growth  rate  or  30%  per  effective  full 
power  year,  whichever  is  larger.  This  growth 
allowance  is  conservative  for  BVPS-1  [Beaver 
Valley  Power  Station.  Unit  No.  1)  as  the 
percent  voltage  growth  rates  have  decreased 
for  each  of  the  last  three  inspections. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  been 
previously  established  that  a  postulated 
MSLB  outside  of  containment  but  upstream 
of  the  main  steam  isolation  valve  (MSIV) 
represents  the  most  limiting  radiological 
condition  relative  to  the  plugging  criteria.  In 
supp>ort  of  implementation  of  the  revised 
plugging  limit,  analyses  will  be  performed  to 
determine  whether  the  distribution  of 
cracking  indications  at  the  tube  support  plate 
intersections  during  future  cycles  are 
projected  to  be  such  that  primary-to- 
secondary  leakage  would  result  in  postulated 
site  boundary  and  control  room  doses 
exceeding  10  CFR  100.  and  10  CFR  50, 
Appendix  A.  GDC-19  requirements, 
respectively.  A  separate  calculation  has 
determined  the  maximum  allowable  MSLB 
leakage  limit  in  a  faulted  loop.  This  limit  was 
calculated  using  the  technical  specification 
reactor  coolant  system  (RCSl  Iodine-131 
activity  level  of  1.0  microcuries  per  gram 
dose  equivalent  Iodine-131  and  the 
recommended  Iodine-131  transient  spiking 
values  consistent  with  NUREG-0800.  The 
projected  MSLB  leakage  rate  calculation 
methodology  prescribed  in  Section  2.b  of  GL 
95-05  will  be  used  to  calcillate  the  end-of- 
cycle  (EOC)  leakage.  Projected  ECX:  voltage 
distribution  will  be  developed  using  the  most 
recent  ECXD  eddy  current  results  and 
considering  an  appropriate  voltage 
measurement  uncertainty.  The  log-logistic 
probability  of  leakage  correlation  will  be 
used  to  establish  the  MSLB  leakrate  used  for 
comparison  with  the  faulted  loop  allowable 
limit.  Due  to  the  relatively  low  voltage  levels 
of  indications  at  BVPS-1  and  low  voltage 
growth  rates,  it  is  exf>ected  that  the 
calculated  leakage  values  will  not  exceed  this 
limit.  Therefore,  as  implementation  of  the  2.0 


volt  voltage-based  plugging  cniena  at  BVPS- 
1  does  not  adversely  affect  steam  generator 
tube  integrity  and  implementation  will  be 
shown  to  result  in  acceptable  dose 
consequences,  the  proposed  amendment  does 
not  result  in  any  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  in  the  UFSAR  [Updated  Final 
Safety  Analysis  Refxjrtj. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Implementation  of  the  proposed  steam 
generator  tube  2.0  volt  plugging  limit  does 
not  introduce  any  significant  changes  to  the 
plant  design  basis.  Use  of  the  2.0  volt 
plugging  limit  does  not  provide  a  mechanism 
which  could  result  in  an  accident  outside  of 
the  region  of  the  tube  support  plate 
elevations  as  no  outside  diameter  stress 
corrosion  cracking  (ODSCC)  is  occurring 
outside  the  thickness  of  the  tube  support 
plates.  Neither  a  single  or  multiple  tube 
rupture  event  would  be  expected  in  a  steam 
generator  in  which  the  plugging  limit  has 
been  applied  (during  all  plant  conditions). 

Duquesne  Light  Company  will  continue  to 
implement  a  maximum  primary-to-secondary 
leakage  rate  limit  of  150  gpd  [gallons  per  day] 
per  steam  generator  to  help  preclude  the 
potential  for  excessive  leakage  during  all 
plant  conditions.  The  RG  1.121  criterion  for 
establishing  operational  leakage  rate  limits 
that  require  plant  shutdown  are  based  upon 
leak-before-break  considerations  to  detect  a 
free  sjjan  crack  before  p>otential  tube  rupture 
during  faulted  plant  conditions.  The  150  gpd 
limit  provides  for  leakage  detection  and  plant 
shutdown  in  the  event  of  the  occurrence  of 
an  unexpected  single  crack  resulting  in 
leakage  that  is  associated  with  the  longest 
permissible  crack  length.  RG  1.121 
acceptance  criteria  for  establishing  op)erating 
leakage  limits  are  based  on  leak-before-break 
considerations  such  that  plant  shutdown  is 
initiated  if  the  leakage  associated  with  the 
longest  permissible  crack  is  exceeded. 

The  single  through-wall  crack  lengths  that 
result  in  tube  burst  at  1.43  times  the  MSLB 
pressure  differential  and  the  MSLB  pressure 
differential  alone  are  approximately  0.57 
inch  and  0.84  inch,  respectively.  A  leak  rate 
of  150  gpd  will  provide  for  detection  of  0.41 
inch  long  cracks  at  nominal  leak  rates  and 
0.62  inch  long  cracks  at  the  lower  95% 
confidence  level  leak  rates.  Since  tube  burst 
is  precluded  during  normal  op>eration  due  to 
the  proximity  of  the  TSP  to  the  tube  and  the 
potential  exists  for  the  crevice  to  become 
uncovered  during  MSLB  conditions,  the 
leakage  from  the  maximum  permissible  crack 
must  preclude  tube  burst  at  MSLB 
conditions.  Thus,  the  150  gpd  limit  provides 
for  plant  shutdown  prior  to  reaching  critical 
crack  lengths  for  MSLB  conditions  using  the 
lower  95%  leakrate  data.  Additionally,  this 
leak-before-break  evaluation  assumes  that  the 
entire  crevice  area  is  uncovered  during 
blowdown.  Partial  uncovery  will  provide 
benefit  to  the  burst  capacity  of  the 
intersection.  Analyses  have  shown  that  only 
a  small  percentage  of  the  TSPs  are  deflected 
greater  than  the  TSP  thickness  during  a 
postulated  MSLB. 

As  steam  generator  tube  integrity  upon 
implementation  of  the  2.0  volt  plugging  limit 


continues  to  be  maintained  through  inservice 
inspection  and  primary-to-secondary  leakage 
monitoring,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  is  net  created. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  use  of  the  voltage-based  bobbin  probe 
tube  support  plate  elevation  plugging  criteria 
at  BVPS-1  maintains  steam  generator  tube 
integrity  commensurate  with  the  criteria  of 
RG  1.121.  This  guide  describes  a  method 
acceptable  to  the  Commission  for  meeting 
GDCs  [General  Design  Criterion]  14,  15,  30, 
31.  and  32  by  reducing  the  probability  or  the 
consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  proposed  criteria, 
even  under  the  worst  case  conditions,  the 
occurrence  of  ODSCC  (Outside  Diameter 
Stress  Corrosion  Cracking]  at  the  tube 
support  plate  elevations  is  not  expected  to 
lead  to  a  steam  generator  tuberupture  event 
during  normal  or  faulted  plant  conditions. 
The  EOC  distribution  of  crack  indications  at 
the  tube  support  plate  elevations  will  be 
confirmed  to  result  in  acceptable  primary-to- 
secondary  leakage  during  all  plant  conditions 
and  that  radiological  consequences  are  not 
adversely  impacted. 

In  addressing  the  combined  effects  of  loss- 
of-coolant-accident  (LOCA)  +  safe  shutdown 
earthquake  (SEE)  on  the  steam  generator 
component  (as  required  by  GEXH  2),  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  steam  generators  at  some  plants. 
This  is  the  case  as  the  tube  support  plates 
may  become  deformed^as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  the  combined  effects  of 
the  LCiCA  rarefaction  wave  and  SSE  loadings. 
Then,  the  resulting  pressure  differential  on 
the  deformed  tubes  may  cause  some  of  the 
tubes  to  collapse.  There  are  two  issues 
associated  with  steam  generator  tube 
collapse.  First,  the  collapse  of  steam 
generator  tubing  reduces  the  RCS  (reactor 
coolant  system]  flow  area  through  the  tubes. 
The  reduction  in  flow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in  turn,  may 
potentially  increase  peak  clad  temperature. 
Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could  progress 
to  complete  through-wall  cracks  during  tube 
deformation  or  collapse. 

The  results  of  an  analysis  using  the  larger 
break  inputs  show  that  the  LOCA  loads  were 
found  to  be  of  insufficient  magnitude  to 
result  in  steam  generator  tube  collapse  or 
significant  deformation.  Since  the  leak- 
before-break  methodology  is  applicable  to 
BVPS-1  reactor  coolant  loop  piping,  the 
probability  of  breaks  in  the  primary  loop 
piping  is  sufficiently  low  that  they  need  not 
be  considered  in  the  structural  design  of  the 
plant.  The  limiting  LOCA  event  becomes 
either  the  accumulator  line  break  or  the 
pressurizer  surge  line  break.  Analysis  results 
provided  in  WCAP-14122,  dated  July  1994,  , 
demonstrate  that  no  tubes  were  subject  to 


deformation  or  collapse.  No  tubes  have  been 
excluded  from  application  of  the  subject 
voltage-based  steam  generator  plugging 
criteria. 

Addressing  RG  1.83  considerations, 
implementation  of  the  bobbin  probe  voltage- 
based  tube  plugging  criteria  of  2.0  volts  is 
supplemented  by:  enhanced  eddy  current 
inspection  guidelines  to  provide  consistency 
in  voltage  normalization,  a  100%  eddy 
current  inspection  sample  size  at  the  tube 
support  plate  elevations,  and  rotating 
pancake  coil  inspection  requirements  for  the 
larger  indications  left  inservice  to 
characterize  the  principal  degradation  as 
ODSCC. 

As  noted  previously,  implementation  of 
the  tube  support  plate  intersection  voltage- 
based  plugging  criteria  will  decrease  the 
number  of  lubes  which  must  be  repaired.  The 
installation  of  steam  generator  tube  plugs 
reduces  the  RCS  flow  margin.  Thus,  the 
implementation  of  the  2.0  volt  plugging  limit 
will  maintain  the  margin  of  flow  that  would 
otherwise  be  reduced  in  the  event  of 
increased  tube  plugging. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  plant  safety  as  defined  in  the 
UFSAR  or  any  BASES  of  the  plant  technical 
specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  John  F.  Stolz 

Dlkjucvrc  Light  Company,  et  al.,  Docket 
\os    ill  <  14  and  50-412,  Beaver  Valley 
Power  statiui!,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
December  15,  1995 

Description  of  amendment  request: 
The  proposed  amendments  would  (1) 
revise  Technical  Specifications  (TSs)  3/ 
4.6.1.1,  3/4.6.1.2,  3/4.6.1.3,  3/4.6.1.6. 
and  associated  Bases,  (2)  delete  TS 
6.9.2.g,  and  (3)  add  a  new  TS  6.17.  The 
proposed  changes  would  make  the  TSs 
consistent  with  Option  B  of  recently 
revised  Appendix  J  of  10  CFR  Part  50 
and  the  implementing  guidance  of 
Regulatory-  Guide  1.163,  "Performance- 
Based  Containment  Leak  Test  Program," 
dated  September  1995.  Option  B  of 
Appendix  J  permits  licensees  to 
implement  a  performance  based  option 
rather  than  the  previous  prescriptive 


requirements  now  contained  in 
Appendix  J  as  Option  A.  The  proposed 
amendments  would  remove  from  the 
TSs  the  prescriptive  requirements  of 
Option  A  concerning  test  frequencies 
and  test  methodology  and  would  also 
include  minor  administrative  and 
editorial  changes  to  add  consistency 
between  the  Bases  and  the  TSs  and  to 
provide  additional  clarification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Containment  leakage  is  not  an  accident 
initiator.  The  propwased  amendment  does  not 
add  or  modify  any  existing  plant  equipment. 
Therefore  there  is  no  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased.  The  proposed  changes  do  not 
affect  the  assumptions,  parameters  or  result 
of  any  Updated  Final  Safety  Analysis 
(UFSAR)  accident  analyses.  The  containment 
leakage  rate  will  continue  to  be  maintained 
within  the  limit  assumed  in  the  accident 
analysis  for  a  Design  Basis  Accident  (DBA). 
The  proposed  changes  do  not  modify'  the 
response  of  the  containment  during  a  DBA. 
The  prof)osed  amendment  will  continue  to 
ensure  that  the  ability  of  the  containment 
structure,  including  the  containment  air 
locks,  to  limit  leakage  from  a  DBA  is 
demonstrated  using  test  methodologies  and 
guidance  on  test  frequencies  that  have  been 
determined  to  be  acceptable  to  meet  the 
requirements  of  10  CFR  50,  Appendix  J, 
Option  B. 

The  potential  increase  to  overall  accident 
risk  due  to  the  containment  leak  tightness 
decreasing  between  extended  testing 
intervals  and  the  resulting  potential 
increased  radioactivity  release  to  the 
environment  during  a  DBA  has  been 
determined  to  be  minimal  based  on  the 
findings  of  NUREG  1493  titled  "Performance- 
Based  Containment  Leak-Test  Program."  In 
addition,  due  to  the  performance  based 
nature  of  10  CFR  50  Appendix  ].  Option  B, 
the  extended  test  inter\als  are  utilized  only 
when  the  component(s)  have  demonstrated 
an  acceptable  performance  history. 
Therefore,  a  significant  decrease  in 
containment  leak  tighthess  between  extended 
test  intervals  is  not  expected  as  a  result  of 
this  proposed  change. 

Based  on  the  above  discussion,  it  is 
concluded  that  this  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  involve  any 
physical  changes  to  the  plant  or  changes  in 
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plant  opterating  configuration.  The  proposed 
amendinent  involves  changes  to  plant 
programs  and  administrative  requirements 
used  in  determining  acceptable  containment 
performance.  The  jjerformance  of  plant 
systems,  including  the  containment 
structure,  during  plant  operation  remains 
unchanged. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  significantly 
reduced  by  this  proposed  change.  The 
acceptance  criteria  for  "as  left"  measured 
containment  leakage  rates  is  not  being 
increased  as  result  of  this  proposed 
amendment.  For  Beaver  Valley  Power  Station 
(BVPS)  Unit  No.  1  only,  the  "as  found" 
maximum  allowable  overall  Type  A  leakage 
rate  is  being  slightly  increased.  However,  the 
slight  increase  does  not  exceed  the  value 
assumed  in  accident  analysis  for  containment 
leakage  during  a  DBA  due  to  changing  the 
acceptance  criteria  from  less  than  to  less  than 
or  equal  to.  The  margin  between  the 
acceptable  "as  left"  measured  overall  Type  A 
containment  leakage  rate  and  the  leakage  rate 
assumed  in  the  accident  analysis  is  not  being 
decreased. 

The  maximum  "as  found"  allowable 
overall  Type  A  leakage  rate  remains 
unchanged  for  BVPS  Unit  No.  2.  The  margin 
between  the  acceptable  "as  left"  measured 
overall  Type  A  containment  leakage  rate  and 
the  leakage  rate  assumed  in  the  accident 
analysis  is  also  not  being  decreased. 

The  maximum  allowable  measured 
combined  Tyjje  B  and  C  leakage  rate  is  not 
being  increased  above  the  current  limits. 

The  maximum  peak  containment  pressure 
following  a  DBA  remains  unchanged.  The 
containment  depressurization  time  following 
a  DBA  remains  unchanged.  The  calculated 
offsite  dose  consequences  of  a  DBA  remains 
unchanged. 

The  proposed  amendment  continues  to 
ensure  reactor  containment  system  reliability 
by  periodic  testing  in  compliance  with  10 
CFR  50.  Appendix  I,  Option  B.  The  extension 
of  Type  A.  B  and  C  test  frequencies  permitted 
by  10  CFR  50  Appendix  J.  Option  B,  is  not 
expected  to  result  in  a  significant  decrease  in 
containment  leak  tightness  between  test 
intervals.  Due  to  the  performance  based 
nature  of  10  CFR  50  Appendix  J,  Option  B, 
the  extended  test  intervals  are  utilized  only 
when  the  component(sl  have  demonstrated 
an  acceptable  performance  history. 
Therefore,  a  significant  decrease  in 
containment  leak  tightness  between  extended 
test  intervals  is  not  expected  as  a  result  of 
this  proposed  change. 

The  changes  which  are  either 
administrative  or  editorial  in  nature  will  not 
reduce  the  margin  of  safety  because  they 
have  no  impact  on  any  safety  analysis 
assumptions. 

Therefore,  based  on  the  above  discussion, 
it  can  be  concluded  that  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


revirv%,  u  .ippt'iirs  uuH  me  mret' 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  thai  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037 

NBC  Project  Director:  John  F.  Stolz 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  May  19, 
1995,  as  supplemented  by  letter  dated 
December  7,  1995. 

Description  of  amendment  request: 
May  19.  1995.  submittal  requested  to 
modify  Action  Statement  for  Technical 
Specification  (TS)  3.6.4.2  for  the 
hydrogen  recombiners.  It  also  requested 
to  make  the  surveillance  requirements 
for  hydrogen  recombiners  consistent 
with  NUREG-1432,  "Standard  Technical 
Specifications  Combustion  Engineering 
Plants."  The  December  7,  1995,  letter 
withdrew  the  request  to  change  the 
Action  Statement  for  TS  3.6.4.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  response  is  predicated  on  the 
following  technical  bases:  (1)  the  current 
licensing  basis  of  record  establishes  that  only 
one  recombiner  system  is  required  to 
maintain  hydrogen  concentration  below  4%, 
(2)  the  proposed  technical  specification 
changes  are  conservative  when  compared 
with  the  recommendations  of  Regulatory 
Guide  1.7,  (3)  short  lerm  post  LOCA 
hydrogen  generation  is  less  than  1%.  (4)  long 
term  post  LOCA  hydrogen  generation  is  less 
than  the  flame  propagation  limit,  which 
according  to  Regulatory  Guide  1.7  would  not 
result  in  adverse  effects  to  containment 
systems,  and  (5)  a  design  basis  LOCA  without 
long  term  hydrogen  control  would  produce 
pressures  below  the  containment  design 
pressure  ..  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  will  not  alter  the 
configuration  or  operation  of  any  other  plant 
system  or  component.  The  change  does  not 
involve  any  change  to  the  operational  design 
or  limits  of  any  other  plant  systems  or 
components.  Thus,  no  new  failure  modes  are 
introduced  or  associated  with  the  proposed 
change.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 


kind  of  accident  from  any  acciuent 
previously  evaluated. 

The  proposed  change  will  have  no  adverse 
impact  on  the  protective  boundaries,  safety 
limits,  or  margin  or  safety.  There  are  no 
limits  or  margins  of  safety  being  revised  for 
any  systems,  compionents,  or  protective 
boundaries. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
November  7,  1995 

Description  of  amendment  request: 
Amendment  to  Technical  Specification 
(TS)  3/4.8.1  "Electrical  Power  Systems  - 
AC  Sources"  and  the  associated  TS 
BASES.  The  proposed  amendment 
would  implement  selected  changes  from 
NUREG  1432,  "Standard  Technical 
Specifications  Combustion  Engineering 
Plants."  Generic  Letter  (GL)  94-01, 
"Removal  of  Accelerated  Testing  and 
Special  Reporting  Requirements  for 
Emergency  Diesel  Generators,"  and  GL 
93-05,  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation."  The  intent  of 
these  changes  is  to  increase  Emergency 
Diesel  Generator  (EDG)  reliability  by 
reducing  the  stresses  on  the  EDGs 
caused  by  unnecessary  testing.  This 
proposed  TS  amendment  will  also 
relocate  the  Surveillance  Requirements 
for  maintaining  the  properties  of  the 
fuel  oil  to  TS  Section  6,  "Administrative 
Controls."  These  requirements  will  be 
implemented  as  part  of  the  Fuel  Oil 
Testing  Program.  In  addition,  the 
requirement  for  cleaning  the  diesel  fuel 
oil  storage  tanks  with  a  sodium 
hypochlorite  solution  or  equivalent  will 
be  changed  to  also  allow  an  appropriate 
mechanical  method  (such  as  pressure 
washing  or  manual  wiping)  to  be 
utilized. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Standby  Diesel  Generators  do  not 
initiate  any  accidents,  therefore  the  propiosed 
changes  do  not  increase  the  probability  of  an 
accident  previously  evaluated.  The  propiosed 
changes  to  TS  3/4.8.1  and  the  associated 
BASES  affect  the  required  actions  in 
resfKjnse  to  inoperable  offsite  and  onsite  AC 
sources,  Surveillance  Requirements  for  the 
ElXi,  and  reporting  requirements  for  EDG 
failures.  The  majority  of  the  proposed 
changes  are  based  on  the  recommendations 
of  NUREG  1432,  GL  94-01.  and  GL  93-05. 
These  proposed  changes  have  been 
extensively  reviewed  by  the  NRC  during  the 
preparation  of  these  documents  and  by 
Waterford  3  SES  during  the  development  of 
this  request  for  TS  amendment.  The 
proposed  changes  are  exjjected  to  result  in 
improvements  in  EDG  pierformance  and 
reduce  EDG  aging  due  to  excessive  testing. 
The  propxjsed  changes  will  permit  the 
elimination  of  the  unnecessary  mechanical 
stress  and  wear  on  the  EDGs  while  ensuring 
that  the  EDGs  will  perform  their  design 
function.  The  elimination  of  mechanical 
stress  and  wear  will  improve  reliability  and 
availability  of  the  EDGs  which  will  have  a 
positive  effect  on  the  ability  of  the  EDGs  to 
perform  their  design  function.  The  proposed 
changes  do  not  affect  the  availability  or  the 
testing  requirements  of  the  offsite  circuits. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  changes  to  TS  3/4.8.1  and 
the  associated  Bases  do  not  introduce  any 
new  modes  of  plant  operation  or  new 
accident  precursors,  involve  any  physical 
alterations  to  plant  configurations,  or  make 
any  changes  to  system  setpoints  which  could 
initiate  a  new  or  different  kind  of  accident. 
The  propjosed  changes  do  not  affect  the 
design  or  performance  characteristics  of  any 
EDG  or  its  ability  to  perform  its  design 
function.  No  new  failure  modes  have  been 
defined  and  no  new  system  interactions  have 
been  introduced  for  any  plant  system  or 
comp)onent.  In  addition,  there  have  not  been 
any  new  limiting  failures  identified  as  a 
result  of  the  proposed  changes.  The  proposed 
changes  will  eliminate  unnecessary  EDG 
testing  and  will  increase  EDG  reliability  and 
availability.  This  will  have  an  overall 
positive  affect  on  plant  safety.  Accidents 
concerning  loss  of  offsite  pxjwer  and  a  single 
failure  (e.g.,  loss  of  an  EDG)  have  previously 
been  evaluated.  These  changes  are  intended 
to  improve  plant  safety,  decrease  equipment 
degradation,  and  remove  an  unnecessary 
burden  on  personnel  resources  by  reducing 
the  amount  of  testing  that  the  TS  requires 
during  power  operation. 

Relocating  the  diesel  fuel  oil  testing 
requirements  to  the  Waterford  3  Fuel  Oil 
Testing  Program  outside  of  the  Technical 
Specifications  is  an  administrative  change 
only  and  consequently  has  no  effect  on 
accident  probability,  consequences,  or 
margin.  Also,  the  proposed  cleaning  method 
for  the  diesel  fuel  oil  storage  tanks  meets  the 


intent  of  Regulatory  Guide  1.137  and  will  not 
result  in  the  degradation  of  the  fuel  oil. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Under  the  proposed  changes  to  TS  3/4.8.1 
and  the  associated  Bases,  the  EDGs  will 
remain  capable  of  performing  their  safety 
function.  The  changes  do  not  affect  the 
design  or  p)erformance  of  the  EDGs,  but  will 
increase  EDG  reliability  and  availability  by 
reducing  the  stresses  and  the  effects  of  aging 
on  the  EDG  by  eliminating  unnecessary 
testing.  This  will  result  in  an  overall  increase 
in  plant  safety.  The  ability  of  the  EDGs  to 
perform  their  safety  function  will  not  be 
degraded.  Relocating  the  diesel  fuel  oil 
testing  requirements  to  the  Waterford  3  Fuel 
Oil  Testing  Program  outside  of  the  Technical 
Specifications  is  an  administrative  change 
only  and  consequently  has  no  effect  on 
accident  probability,  consequences,  or 
margin.  Also,  the  proposed  cleaning  method 
for  the  diesel  fuel  oil  storage  tanks  meets  the 
intent  of  Regulatory  Guide  1.137  and  will  not 
result  in  a  reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.VV.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Tennessee  Valley  .Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  I  nits  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  (TS  93- 
09)  December  8,  1995 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
setpoints  and  time  delays  for  the 
auxiliary  feedwater  loss-of-power  and 
6.9-kv  shutdown  board  loss-of-voltage 
and  degraded-voltage  instrumentation 
setpoints  in  Items  6  and  7  of  Technical 
Specification  Table  3.3-4,  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 


hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  supp)orts  the 
implementation  of  design  logic  and  setpxiint 
changes  to  the  loss-of-power  relaying.  This 
relaying  is  designed  to  ensure  adequate 
voltage  is  available  to  safety-related  loads  in 
order  to  enhance  their  op)erability  ^nd 
suppjort  accident  mitigation  functions  and  to 
provide  for  auxiliary  feedwater  (AFW)  pump 
starts.  The  design  changes  alter  relay  logic 
and  delete  unnecessary  relaying,  but  do  not 
change  the  diesel  generator  (D/G)  start  and 
load-shedding  actuations  that  result  from 
loss-of-power  conditions.  Therefore,  no  new 
actuations  or  functions  have  been  created; 
and  because  the  existing  and  piropKJsed 
functions  provide  for  accident  mitigation 
considerations  that  are  not  the  source  of  an 
accident,  the  probability  of  an  accident  is  not 
increased.  The  deletion  of  the  6.9-kilovolt 
shutdown  board  normal-feedwater 
undervoltage  relays  actually  reduces  the 
potential  for  inadvertent  shutdown  board 
blackouts  as  a  result  of  short-duration  voltage 
transients  or  instrument  failures. 

The  setpoints  and  time  delays  for  loss-of- 
power  functions  have  been  modified  based 
on  the  guidelines  developed  by  the  Electrical 
Distribution  System  Clearinghouse  as 
evaluated  and  determined  through  detailed 
analysis  by  TVAr  This  design  is  documented 
in  TVA  Calculations  SQN-EEB-MS-T106- 
0008,  27DAT,  and  DS-1-2  and  is  available  for 
NRC  review  at  the  SQN  site.  The  assigned 
values  are  conservative  settings  that  will 
ensure  adequate  voltage  is  supplied  to  safety- 
related  loads  for  accident  mitigation  and 
safety  functions  under  normal,  degraded,  and 
loss-of-offsite  power  voltage  conditions  with 
appropriate  time  delays  to  prevent  damage  to 
electrical  loads  and  minimize  premature  or' 
unnecessary  actuations.  The  identification  of 
loss-of-voltage  conditions  is  enhanced  by  the 
design  changes  to  ensure  the  timely 
sequencing  of  loads  onto  the  D/G  and  the 
initiation  of  AFW  pump  starts  for  accident 
mitigation.  Because  there  are  no  reductions 
in  safety  functions  resulting  from  the  design 
logic,  setpoint  and  time-delay  changes  to  the 
loss-of-power  instrumentation  and  offsite 
dose  levels  for  p>ostulated  accidents  will  not 
be  increased,  the  consequences  of  an 
accident  are  not  increased. 

The  applicable  mode  addition,  TS  3.0.4 
exclusion  deletion,  and  response  time 
measurement  clarification  incorporated  in 
the  proposed  change  do  not  affect  plant 
functions.  These  changes  reflect  the 
requirements  that  SQN  has  been  maintaining 
and  serve  to  clarify  the  requirements  to 
provide  consistency  of  application  and  easier 
understanding.  The  AFW  footnote  addition 
and  bases  revision  only  clarify  operability 
conditions  that  are  consistent  with  the  plant 
design  for  the  AFW  pump  and  loss-of-power 
instrumentation.  Because  there  are  no 
changes  to  plant  functions  or  operations, 
these  revisions  have  no  impact  on  accident 
probabilities  or  consequences. 
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2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  described  above,  the  loss-of-fX)wer 
instrumentation  ensures  adequate  voltage  to 
safety-related  loads  by  initiating  D/G  starts 
and  load  shedding  and  provides  for  AFW 
pump  starting,  but  is  not  considered  to  be  the 
source  of  an  accident.  Although  the  design 
logic,  setpoint.  and  time-delay  actuation 
criteria  have  changed,  the  output  functions  to 
various  plant  systems  that  actuate  for  load 
shedding  and  D/G  starts  remain  the  same. 
Therefore,  actuation  criteria  have  been 
ejected,  but  not  safety  functions,  and  the 
TVA  evaluation  has  confirmed  that  the  new 
design  enhances  the  ability  to  maintain 
adequate  voltage  to  support  safety  functions. 
Since  safety  functions  have  not  changed  and 
the  new  loss-of-power  instrumentation 
design  continues  to  support  operability  of 
safety-related  equipment,  no  new  or  different 
accident  is  created. 

The  applicable  mode  addition,  TS  3.0.4 
exclusion  deletion,  and  response  time 
measurement  clarification,  as  well  as  the 
AFW  operability  clarifications,  do  not  affect 
plant  functions  and  will  not  create  a  new 
accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  profKDsed  loss-of-power  TS  changes 
supfwrt  design  logic,  setp>oint.  and  time- 
delay  requirements  that  have  been  verified  by 
TVA  analysis  to  provide  acceptable  voltage 
levels  for  safety-related  comptonents.  In 
determining  the  acceptability  of  these  voltage 
levels,  the  minimum  voltage  for  operation  as 
well  as  detrimental  component  heating 
resulting  from  sustained  degraded-voltage 
conditions  were  considered.  This  design 
ensures  that  safety-related  loads  will  be 
available  and  operable  for  normal  and 
accident  plant  conditions.  The  applicable 
mode  addition,  TS  3.0.4  exclusion  deletion, 
response  time  measurement  clarification,  and 
AFW  operability  clarifications  provide 
enhancements  to  TS  requirements  and  do  not 
affect  plant  functions.  Therefore,  no  safety 
functions  are  reduced  by  these  changes  and 
there  is  no  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  .satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority,    • 
400  West  Simimit  Hill  Drive,  ET  IIH, 
Knox\'ille,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 
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Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  (TS  95- 
20)  December  8,  1995 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Surveillance  Requirements  4.6.2.1.1.d 
and  4.6.2.1.2.b  to  extend  the 
containment  spray  nozzle  air  or  smoke 
flow  tests  from  the  present  5-year 
interval  to  a  10-year  interval,  in 
accordance  with  Generic  Letter  93-05. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c)  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  prof>osed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  TS  change  is  consistent  with  the 
guidance  provided  in  Generic  Letter  93-05. 
Containment  spray  (CS)  systems"  header 
piping  is  stainless  steel:  therefore,  corrosion 
will  be  negligible  during  the  extended 
surveillance  interval.  Since  the  CS  systems' 
headers  are  maintained  dry,  there  is  no 
mechanism  that  could  cause  blockage  of  the 
spray  nozzles.  Therefore,  the  nozzles  in  the 
CS  systems  will  remain  operable,  during  the 
10-year  surveillance  interval,  to  mitigate  the 
consequence  of  an  accident  previously 
evaluated.  Additionally,  clogging  or  blockage 
has  not  been  observed  during  the  5-year 
surveillance  tests  that  have  been  performed 
in  the  past  at  SQN.  Testing  the  CS  systems' 
nozzles  at  the  proposed  red\iced  frequency 
will  not  increase  the  probability  of 
occurrence  of  a  postulated  accident  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  reduced  frequency  testing  of 
the  CS  systems'  nozzles  does  not  change  the 
manner  in  which  these  systems  are  operated. 
The  reduced  testing  frequency  of  the  spray 
nozzles  does  not  generate  any  new  accident 
precursors.  Therefore,  the  p>ossibility  of  a 
new  or  different  kind  of  accident  previously 
evaluated  is  not  created  by  the  proposed 
changes  in  surveillance  frequency  of  the  CS 
system's  nozzles. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Reduced  testing  of  the  CS  systems'  nozzles 
does  not  change  the  way  the  systems  are 
operated  or  the  systems'  operability 
requirements.  In  this  application,  any 
additional  corrosion  of  stainless  steel  piping 
will  be  negligible  during  the  extended 


surveillance  interval.  Since  the  CS  systems 
are  maintained  dry.  there  is  no  additional 
mechanism  that  could  cause  blockage  of  the 
nozzles.  Therefore,  the  proposed  reduced 
testing  frequency  is  adequate  to  ensure  spray 
nozzle  operability.  The  surveillance 
requirements  do  not  affect  the  margin  of 
safety  since  the  operability  requirements  of 
both  the  CS  systems  remains  unchanged.  The 
existing  safety  analysis  remains  bounding. 
Therefore,  there  is  no  reduction  in  the  margin 
of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 
December  8.  1995  (TS  95-24) 

Description  of  amendment  request: 
The  proposed  change  would  modify 
various  Technical  Specification 
requirements  in  order  to  implement  the 
recent  rule  change  to  10  CFR  Part  50, 
Appendix  J.  The  new  Appendix  J  rule 
(Option  B)  provides  a  voluntary 
performance  based  testing  option  for 
containment  leakage  rate  testing  (CLRT). 
Option  B  CLRT  requirements  are  based 
on  system  and  component  performance 
in  heu  of  compliance  with  the  current 
prescriptive  requirements.  Option  B 
allows  extension  of  the  integrated 
leakage  rate  test  (Type  A  test)  frequency 
based  on  an  acceptable  past  history.  For 
Type  B  and  Type  C  local  leak  rate  test. 
Option  B  allows  extension  of  the  test 
ft'equency  based  on  plant-specific 
experience  history  of  each  component 
and  establishes  controls  to  ensure 
continued  performance  during  extended 
testing  intervals. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  nas  provided  its  analysis  of  the 
i.ssue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 


established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nucleeir  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  to  SQN  TSs  is 
in  accordance  with  Option  B  to  10  CFR  50. 
Appendix  ).  The  proposed  amendment  adds 
a  voluntary  performance  based  option  for 
containment  leak  rate  testing.  The  changes 
being  proposed  do  not  affect  the  precursor  for 
any  accident  or  transient  analyzed  in  Chapter 
15  of  SQN  Updated  Final  Safety  Analysis 
Ref)ort.  The  proposed  change  does  not 
increase  the  total  allowable  primary 
containment  leakage  rate.  Tlie  proposed 
change  does  not  refiect  a  revision  to  the 
physical  design  and/or  operation  of  the  plant. 
Therefore,  operation  of  the  facility,  in 
accordance  with  the  proposed  change,  does 
not  significantly  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  amendment  to  SQN  TSs  is 
in  accordance  with  the  new  performance- 
based  option  (Option  B)  to  10  CFR  50, 
Appendix  ).  The  changes  being  proposed  will 
not  change  the  physical  plant  or  the  modes 
of  operation  defined  in  the  facility  license. 
The  proposed  changes  do  not  increase  the 
total  allowable  primary  containment  leakage 
rate.  The  changes  do  not  involve  the  addition 
or  modification  of  equipment,  nor  do  they 
alter  the  design  or  operation  of  plant  systems. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  prop>osed  change  to  SQN  TSs  is  in 
accordance  with  the  new  option  to  10  CFR 
50,  Appendix  ).  The  proposed  option  is 
formulated  to  adopt  performance-based 
approaches.  This  option  removes  the  current 
prescriptive  details  from  the  TS.  The 
propwsed  changes  do  not  affect  plant  safety 
analyses  or  change  the  physical  design  or 
operation  of  the  plant.  "The  proposed  change 
does  not  increase  the  total  allowable  primary 
contaiment  leakage  rate.  Therefore,  operation 
of  the  facility,  in  accordance  with  the 
proposed  change,  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Date  of  amendment  request: 
December  12.  1995  (TS  95-23) 

Description  of  amendment  request: 
The  proposed  change  would  incorporate 
new  requirements  associated  with  steam 
generator  tube  inspections  and  repair. 
The  new  requirements  would  establish 
alternate  steam  generator  tube  plugging 
criteria  at  the  tube  support  plate 
intersections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  prop>osed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  model  boiler  specimens  for  free- 
spmn  tubing  (no  tube  support  plate  restraint) 
at  room  temperature  conditions  shows  burst 
pressures  in  excess  of  5,000  pounds  per 
square  inch  (psi)  for  indications  of  outer 
diameter  stress  corrosion  cracking  with 
voltage  measurements  as  high  as  19  volts. 
Burst  testing  performed  on  intersections 
pulled  frx)m  SQN  with  up  to  a  1.9-volt 
indication  shows  measured  burst  pressure  in 
excess  of  6,600  psi  at  room  temperature. 
Burst  testing  performed  on  pulled  tubes  from 
other  plants  with  up  to  7.5-volt  indications 
shows  burst  pressures  in  excess  of  5,200  psi 
at  room  temperatures.  Correcting  for  the 
effects  of  temperature  on  material  properties 
and  minimum  strength  levels  (as  the  burst 
testing  was  done  at  room  temperature),  tube 
burst  capability  significantly  exceeds  the 
safetv-factor  requirements  of  NRC  Regulatory 
Guide  (RG)  1.121. 

Tube  burst  criteria  are  inherently  satisfied 
during  normal  op>erating  conditions  because 
of  the  proximity  of  the  tube  support  plate 
(TSP).  Since  tube-to-tube  support  plate 
proximity  precludes  tube  burst  during 
normal  operating  conditions,  use  of  the 
criteria  must  retam  tub»e  integrity 
characteristics  that  maintain  a  margin  of 
safety  of  1.43  times  the  bounding  faulted 
condition  steam  line  break  (SLB)  pressure 
differential  During  a  p>ostulated  SLB,  the 
TSP  has  the  potential  to  deflect  during 
blowdown  following  a  main  SLB,  thereby 
uncovering  the  TSP  intersections. 

Based  on  the  existing  database,  the  RG 
1.121  criterion  requiring  maintenance  of  a 
safety  factor  of  1.43  times  the  SLB  pressure 
differential  on  tube  burst  is  satisfied  by  7/8- 
inch-diameter  tubing  with  bobbin  coil 
indications  with  signal  amplitudes  less  than 


8.82  volts  (WCAP-13990),  regardless  of  the 
indicated  depth  measurement.  A  2.0- volt 
plugging  criterion  (resulting  in  a  projected 
end-of-cycle  [EOC]  voltage)  compares 
favorably  with  the  8.82-volt  structural  limit 
considering  the  extremely  slow  apparent 
voltage  growth  rates  and  few  numbers  of 
indications  at  SQN.  Using  the  established 
methodology  of  RG  1.121,  the  structural  limit 
is  reduced  by  allowances  for  uncertainty  and 
growth  to  develop  a  beginning  of  cycle  (BOC) 
repair  limit  that  would  preclude  indications 
at  EOC  conditions  that  exceed  the  structural 
limit.  The  nondestructive  examination  (NDE) 
uncertainty  component  is  20.5  percent,  and 
is  based  on  the  Electric  Power  Research 
Institute  (EPRI)  alternate  repair  criteria 
(ARC). 

Test  data  indicates  that  tube  burst  cannot 
occur  within  the  TSP,  even  for  tutjes  that 
have  100  percent  throughwall  electro- 
discharge  machining  notches,  0.75  inch  long, 
provided  that  the  TSP  is  adjacent  to  the 
notched  area.  Because  of  the  few  number  of 
indications  at  SQN,  the  EPRI  methodology  of 
applying  a  growth  component  of  35  f)ercent 
per  effective  full  pwwer  year  (EFPY)  will  be 
used.  Near-term  operating  cycles  at  SQN  are- 
expected  to  be  t>ounded  by  1.23  years, 
therefore,  a  43  percent  growth  component  is 
appropriate.  When  these  allowances  are 
added  to  the  BOC  alternate  plugging  criteria 
(APC)  of  2.0  volts  in  a  deterministic 
bounding  EOC  voltage  of  approximately  3.26 
volts  for  Cycle  7,  operation  can  be 
established.  A  5.56-volt  deterministic  safety 
margin  exists  (8.82  structural  limit  -  3.26-volt 
EOC  equal  5.56-volt  margin). 

For  the  voltage/burst  correlation,  the  EOC 
structural  limit  is  supported  by  a  voltage  of 
8.82  volts.  Using  this  structural  limit  of  8.82 
volts,  a  BOC  maximum  allowable  repair  limit 
can  be  established  using  the  guidance  of  RG 
1.121.  The  BOC  maximum  allowable  repair 
limit  should  not  p)€rmit  the  existence  of  EOC 
indications  that  exceed  the  8.82-volt 
structural  limit.  By  adding  NDE  uncertainty 
allowances  and  an  allowance  for  crack 
growth  to  the  repair  limit,  the  structural  limit 
can  be  validated.  Therefore,  the  maximum 
allowable  BOC  repair  limit  (RL)  based  on  the 
structural  limit  of  8.82  volts  can  he 
represented  by  the  expressions: 

RL  +  (0.205  x  RL)  +  (0.43  x  RL)  =  8.82 
volts,  or, 

the  maximum  allowable  BOC  repair  limit 
can  he  expressed  as, 

RL  =  8.82-volt  structxiral  limityi.64  =  5.4 
volts. 

This  RL  (5.4  volts)  is  the  appropriate  limit 
for  APC  implementation  to  repair  bobbin 
indications  greater  than  2.0  volts 
independent  of  rotating  pancake  coil  (RPC) 
confirmation  of  the  indication.  This  5.4-volt 
upper  limit  for  non-confirmed  RPC  calls  is 
consistent  with  other  recently  approved  APC 
programs  (Farley  Nuclear  Plant,  Unit  2). 

The  conservatism  of  the  growth  allowance 
used  to  develop  the  repair  limit  is  shown  by 
the  most  recent  SQN  eddy  current  data.  Only 
seven  tubes  in  Unit  2  required  repair  because 
of  outside  diameter  stress  corrosion  cracking 
(ODSCC)  at  the  TSP  intersections. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  it  has  been 
previously  established  that  a  postulated  main 
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SLB  outsiae  n  i  ui  dinment,  but  upstream  of 
the  main  steam  isolation  valve  (MSIV), 
represents  the  most  limiting  radiological 
condition  relative  to  the  APC. 
Implementation  of  the  APC  will  determine 
whether  the  distribution  of  cracking 
indications  at  the  TSP  intersections  is 
projected  to  be  such  that  primary-fo- 
secondary  leakage  would  result  in  site 
boundary  doses  within  a  small  fraction  of  the 
to  CFR  100  guidelines.  A  sepiarate  analysis 
has  determined  this  allowable  SLB  leakage 
limit  to  be  3.7  gallons  {jer  minute  (gpm)  in 
the  faulted  loop.  This  limit  uses  the  TS 
reactor  coolant  system  (RCS)  Iodine-131 
activity  level  of  1.0  microcuries  per  gram 
dose  equivalent  Iodine-131  and  the 
recommended  Iodine-131  transient  spiking 
values  consistent  with  NUREG-0800.  The 
analysis  method  is  WCAP-14277,  which  is 
consistent  with  the  guidance  of  the  NRC 
generic  letter  (GL)  [95-05)  and  will  be  used 
to  calculate  ECXZ  leakage.  Because  of  the 
relatively  low  number  of  indications  at  SQN. 
it  is  expected  that  the  actual  leakage  values 
will  be  far  less  than  this  limit.  Additionally, 
the  current  lodine-lSl  levels  at  SQN  range 
from  about  25  to  100  times  less  than'the  TS 
limit. 

Application  of  the  criteria  requires  the 
projection  of  postulated  SLB  leakage,  based 
on  the  projected  ECXZ  voltage  distribution  for 
Cycle  8  operation.  Projected  EOC  voltage 
distribution  is  developed  using  the  most 
recent  EOC  eddy  current  results  and  a  voltage 
measurement  uncertainty.  Data  indicates  that 
a  threshold  voltage  of  2.8  volts  would  result 
in  throughwall  cracks  long  enough  to  leak  at 
SLB  condition.  The  GL  requires  that  all 
indications  to  which  the  APC  are  applied 
must  be  included  in  the  leakage  projection. 
Tube  pull  results  from  another  plant  with  7/ 
8-inch  tubing  with  a  substantial  voltage 
growth  database  have  shown  that  tube  wall 
degradation  of  greater  than  40  pwrcent 
throughwall  was  readily  detectable  either  by 
the  bobbin  or  RPC  probe.  The  tube  with 
maximum  throughwall  penetration  of  56 
percent  (42  average)  had  a  voltage  of  2.02 
volts.  The  SQNJJnit  1  pulled  tube  had  a 
1.93-volt  indication  with  a  maximum  depth 
of  91  percent  and  did  not  leak  at  SLB 
condition.  Based  on  the  SQN  pulled  tube  and 
industry  pulled  tube  data  supporting  a  lower 
threshold  for  SLB  leakage  of  2.8  volts, 
inclusion  of  all  APC  intersections  in  the 
leakage  model  is  quite  conservative.  The 
ODSCC  occurring  at  SQN  is  in  its  earliest 
stages  of  development.  The  conservative 
bounding  growth  estimations  to  be  applied  to 
the  expected  small  number  of  indications  for 
the  upcoming  inspection  should  result  in 
very  small  levels  of  predicted  SLB  leakage. 
Historically,  SQN  has  not  identified  ODSCC 
as  a  contributor  to  operational  leakage. 
In  order  to  assess  the  sensitivity  of  an 
indications  BOC  voltage  to  EOC  leLkage 
()otential,  a  Monte  Carlo  simulation  was 
performed  for  a  2.0-volt  BOC  indication. 

The  maximum  EOC  voltage  (at  99.8  percent 
cumulative  probability)  was  found  to  be  4.8 
volts.  The  leakage  component  from  an 
indication  of  this  magnitude,  using  the  EPRI 
leakage  model,  is  0.028  gpm 

Therefore,  as  implementation  of  the  2.0- 
volt  APC  does  not  adversely  affect  steam 


generator  (S/G)  tube  integrity  and 
implementation  will  be  shown  to  result  in 
acceptable  dose  consequences,  the  proposed 
amendment  does  not  result  in  signiHcant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  (xissibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Implementation  of  the  proposed  S/G  tube 
APC  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criteria  does  not  provide  a  mechanism  that 
could  result  in  an  accident  outside  of  the 
region  of  the  TSP  elevations;  no  ODSCC  is 
occurring  outside  the  thickness  of  the  TSP. 
Neither  a  single  or  multiple  tube- rupture 
event  would  be  expected  in  a  S/G  in  which 
the  plugging  criteria  is  applied  (during  all 
plant  conditions). 

TVA  will  implement  a  maximum  leakage 
rate  limit  of  150  gallon  per  day  per  S/G  to 
help  preclude  the  p>otential  for  excessive 
leakage  during  all  plant  conditions.  The  SQN 
TS  limits  on  primary-to-secondary  leakage  at 
of>erating  conditions  include  a  maximum  of 
0.42  gpm  (600  gallons  per  day  jgpdj)  for  all 
S/Gs,  or,  a  maximum  of  150  gpd  for  any  one 
S/G.  The  RG  1,121  criterion  for  establishing 
operational  leakage  rate  limits  that  require 
plant  shutdown  is  based  upton  ieak-before- 
break  considerations  to  detect  a  free-span 
crack  before  potential  tube  rupture  during 
faulted  plant  conditions.  The  150-gpd  limit 
should  provide  for  leakage  detection  and 
plant  shutdown  in  the  eVent  of  the 
occurrence  of  an  unexpected  single  crack 
resulting  in  leakage  that  is  associated  with 
the  longest  permissible  crack  length.  RG 
1.121  acceptance  criteria  for  establishing 
operating  leakage  limits  are  based  on  leak- 
before-break  considerations  such  that  plant 
shutdown  is  initiated  if  the  leakage 
associated  with  the  longest  p>ermissible  crack 
is  exceeded.  The  longest  permissible  crack  is 
the  length  that  provides  a  factor  of  safety  of 
1.43  against  bursting  at  faulted  conditions 
maximum  pressure  differential.  A  voltage 
amplitude  of  8.82  volts  for  typical  ODSCC 
corresponds  to  meeting  this  tube  burst 
requirement  at  a  lower  95  percent  prediction 
limit  on  the  burst  correlation  coupled  with 
95/95  lower  tolerance  limit  material 
properties.  Alternate  crack  morphologies  can 
correspond  to  8.82  volts  so  that  a  unique 
crack  length  is  not  defined  by  the  burst 
pressure  versus  voltage  correlation. 
Consequently,  typical  burst  pressure  versus 
through-wall  crack  length  correlations  are 
used  below  to  define  the  "longest  permissible 
crack"  for  evaluating  operating  leakage 
limits. 

The  single  through-wall  crack  lengths  that 
result  in  tube  burst  at  1.43  times  the  SLB 
pressure  differential  and  the  SLB  pressure 
differential  alone  are  approximately  0.57 
inch  and  0.84  inch,  resf>ectively.  A  leak  rate 
of  150  gpd  will  provide  for  detection  of  0.4- 
inch-long  cracks  at  nominal  leak  rates  and 
0.6-inch-long  cracks  at  the  lower  95  percent 
confidence  level  leak  rates.  Since  tube  burst 
is  precluded  during  normal  op>eration 
because  of  the  proximity  of  the  TSP  to  the 
tube  and  the  potential  exists  for  the  crevice 
to  become  uncovered  during  SLB  conditions, 
the  leakage  from  the  maximum  permissible 
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crack  must  preclude  lube  burst  at  SLB 
conditions.  Thus,  the  150-gpd  limit  provides 
for  plant  shutdown  before  reaching  critical 
crack  lengths  for  SL-conditions. 
Additionally,  this  leak-before-break 
evaluation  assumes  that  the  entire  crevice 
area  is  uncovered  during  blowdown.  Partial 
uncover  will  provide  benefit  to  the  burst 
capacity  of  the  intersection. 

As  S/G  tube  integrity  upon  implementation 
of  the  2.0-volt  APC  continues  to  be 
maintained  through  in-service  inspection  and 
primary-to-secondary  leakage  monitoring,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  use  of  the  voltage  based  APC  at  SQN 
is  demonstrated  to  maintain  S/G  tube 
integrity  commensurate  with  the  criteria  of 
RG  1.121.  RG  1.121  describes  a  method 
acceptable  to  the  NRC  Staff  for  meeting 
General  Design  Criteria  (GDC)  14,  15.  31.  and 
32  by  reducing  the  probability  or  the 
consequences  of  S/G  tube  rupture.  This  is 
accomplished  by  determining  the  limiting 
conditions  of  degradation  of  S/G  tubing,  as 
established  by  in-service  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst-case  conditions,  the  occurrence  of 
ODSCC  at  the  TSP  elevations  is  not  expected 
to  lead  to  a  S/G  tube  rupture  event  during 
normal  or  faulted  plant  conditions.  The  EOC 
distribution  of  crack  indications  at  the  TSP 
elevations  will  be  confirmed  to  result  in 
acceptable  primary-to-secondary  leakage 
during  all  plant  conditions  and  radiological 
consequences  are  not  adversely  impacted. 

In  addressing  the  combined  effects  of  loss- 
of-coolant  accident  (LOCA).  plus  safe 
shutdown  earthquake  (SSE)  on  the  S/G 
component  (as  required  by  GDC  2).  it  has 
been  determined  that  tube  collapse  may  ' 
occur  in  the  S/Gs  at  some  plants.  This  is  the 
case  as  the  TSP  may  become  deformed  as  a 
result  of  lateral  loads  at  the  wedge  supports 
at  the  periphery  of  the  plate  because  of  the 
combined  effects  of  the  LOCA  rarefaction 
wave  and  SSE  loadings.  Then,  the  resulting 
pressure  differential  on  the  deformed  tubes 
may  cause  some  of  the  tubes  to  collapse. 

There  are  two  issues  associated  with  S/G 
tube  collapse.  First,  the  collapse  of  S/G 
tubing  reduces  the  RCS  flow  area  through  the 
tubes.  The  reduction  in  flow  area  increases 
the  resistance  to  flow  of  steam  from  the  core 
during  a  LOCA.  which  in  turn,  may 
potentially  increase  peak  clad  temperature 
(PCT).  Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube 
deformation  or  collapse. 

Consequently,  since  the  leak-before-break 
methodology  is  applicable  to  the  SQN  reactor 
coolant  loop  piping,  the  probability  of  breaks 
in  the  primary  loop  piping  is  sufficiently  low 
that  they  need  not  be  considered  in  the 
structural  design  of  the  plant.  The  limiting 
LOCA  event  becomes  either  the  accumulator 
line  break  or  the  pressurizer  surge  line  break. 
LOCA  loads  for  the  primary  pipe  breaks  were 
used  to  bound  the  conditions  at  SQN  for 
smaller  breaks.  The  results  of  the  analysis 


using  the  larger  break  inputs  show  that  the 
LOCA  loads  were  found  to  be  of  insufficient 
magnitude  to  result  in  S/G  tube  collapse  or 
significant  deformation.  The  LOCA.  plus  SSE 
tube  collapse  evaluation  performed  for 
another  plant  with  Series  51  S/Gs  using 
bounding  input  conditions  (large-break 
loadings),  is  applicable  to  SQN.  Therefore,  at 
SQN.  no  tubes  will  be  excluded  from  using 
the  voltage  repair  criteria  due  to  deformation 
of  collapse  of  S/G  tubes  following  a  LOCA 
plus  an  SSE.  Additional  supporting 
information  relative  to  NRC  review  of  J.M. 
Farley  Nuclear  Plant  was  provided  in 
Enclosure  5.  Item  3  of  TVA's  submittal  dated 
September  7.  1995  (TAG  No.  M92961). 

Addressing  RG  1.83  considerations, 
implementation  of  the  bobbin  probe  voltage 
based  interim  tube  plugging  criteria  of  2.0 
volt  is  supplemented  by:  (1)  enhanced  eddy 
current  inspection  guidelines  to  provide 
consistency  in  voltage  normalization.  (2)  a 
100  jiercent  eddy  current  inspection  sample 
size  at  the  TSP  elevations,  and  (3)  RPC 
inspiection  requirements  for  the  larger 
indications  left  in  service  to  characterize  the 
principal  degradation  as  ODSCC. 

As  noted  previously,  implementation  of 
the  TSP  elevation  plugging  criteria  will 
decrease  'he  number  of  tubes  that  must  be 
repaired.  The  installation  of  S/G  tube  plugs 
reduces  the  RCS  flow  margin.  Thus, 
implementation  of  the  alternate  plugging 
criteria  will  maintain  the  margin  of  flow  that 
would  otherwise  be  reduced  in  the  event  of 
increased  tube  plugging. 

Based  on  the  above,  it  is  concluded  that  the 
profxased  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon  i 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  21.  1995 

Brief  description  of  amendments:  The 
proposed  amendments  would  modify 
the  Comanche  Peak  Steam  Electric 
Station  (CPSES)  Units  1  and  2  Technical 
Specifications  (TS)  to  allow  the 
containment  personnel  airlock  (PAL) 
doors  to  remain  open  during  movement 
of  irradiated  fuel  and  during  core 
alterations. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  allows  the  PAL  doors 
for  containment  to  remain  open  during  the 
movement  of  irradiated  fuel  and  core 
alterations.  Whether  or  not  the  PAL  doors  are 
open  does  not  effect  the  movement  of  fuel, 
the  strict  compliance  with  the  procedures 
governing  refueling  ojjerations,  or  the 
integrity  of  fuel  assemblies.  The  position  of 
the  airlock  doors  cannot,  in  itself,  be  the 
initiating  event  in  any  accident.  The 
probability  of  a  fuel  handling  accident  is  not 
changed. 

The  consequences  of  leaving  the  airlock 
doors  open  during  this  accident  are  bounded 
by  the  existing  analysis,  provided  the  fuel 
handling  accident  assumptions  are 
maintained  (e.g.  100  hours  after  reactor 
shutdown  and  the  water  level  remains  23  feet 
above  the  fuel).  The  existing  analysis 
postulates  the  limiting  fuel  handling  accident 
to  occur  in  the  Fuel  Building  with  no  credit 
taken  for  barrier  or  filtration.  This  accident 
analysis  envelopes  the  proposed  change  for 
a  fuel  handling  accident  occurring  in  the 
Containment  Building. 

Were  a  fuel  handling  accident  to  occur 
with  the  PAL  doors  open,  the  impact  would 
'be  minimal.  Pressure  is  expected  to  be 
essentially  equalized  across  the  door  with 
little  air  flow  either  into  or  out  of 
containment.  Based  on  transport  time  from 
the  location  of  the  accident  to  the  PAL,  little, 
if  any,  radioactive  material  is  expwcted  to 
escape  containment  via  the  PAL.  The  amount 
that  might  escape  would  not  necessarily  be 
anymore  than  might  escape  as  the  door  is 
cycled  to  evacuate  personnel.  What  does 
escape  will  be  filtered  by  the  Primary  Plant 
Ventilation  System,  the  same  as  if  the 
accident  were  to  occur  in  the  fuel  building. 
In  summary,  not  only  is  the  accident  clearly 
bounded  by  the  existing  analysis,  the  actual 
increase  in  release  of  radioactive  material 
outside  the  pfant  will  be  insignificant  if  there 
is  any  measurable  increase  at  all. 

Based  on  the  above,  allowing  the  PAL 
doors  to  remain  ojjen  during  movement  of 
irradiated  fuel  and  core  alterations,  has  no 
significant  effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

The  change  does  not  add  new  hardware. 
The  only  change  in  the  operation  of  the  plant 
is  that  the  PAL  doors  will  remain  open 
during  movement  of  irradiated  fuel  and  core 
alterations.  Because  the  current  fuel  handling 
accident  analysis  considers  fuel  handling 
accidents  in  either  the  Fuel  Building  or  the 
Containment  Building,  the  current  fuel 
handling  accident  analysis  remains  bounding 


for  the  proposed  change.  Therefore,  the 
proposed  change  does  not  create  the  • 

possibility  of  a  new  or  different  tyjie  of 
accident  from  any  accident  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  assumptions  used  to  calculate  the 
offsite  dose  resulting  from  a  fuel  handling 
accident  in  [the]  Containment  Building  are 
equivalent  to  assuming  that  the  PAL  remains 
open  for  the  entire  accident  and  that  no 
filtration  occurs.  Since  no  credit  was  taken 
for  any  containment  barrier  or  ventilation 
system  filtration,  the  dose  to  the  public  as 
calculated  in  the  analysis  is  not  affected  by 
this  change.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497.  Arlington,  TX  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius.  1800 
M  Street,  N.W.,  Washington.  DC  20036 

NRC  Project  Director:  William  D. 
Beckner 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  21,  1995 

Brief  description  of  amendments:  The 
proposed  amendment  would  revise  the 
core  safety  limit  curves  and  revised  N- 
16  Overtemperature  reactor  trip 
setpoints  as  a  result  of  the  reload 
analyses  for  CPSES  Unit  2.  Cycle  3.  In 
addition,  the  minimum  required  Reactor 
Coolant  System  (RCS)  flow  is  increased 
and  an  administrative  enhancement  is 
included  in  the  footnotes  of  the  RCS 
flow  -  low  reactor  trip  function  setpoint 
for  both  Units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

A.  Increase  in  Unit  2  minimum  required 
flow 

This  revision  increases  the  Unit  2 
minimum  required  RCS  flow  rate  assumed  in 
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the  safety  analyses  oy  3.6^.  I  he  dcitidi  cure 
flow  is  unchanged  and  is  approximately 
6.6%  higher  than  the  value  assumed  in 
previous  accident  analyses.  The  remaining 
3.0%  flow  is  sufficient  to  account  for  all 
uncertainties  associated  with  the  core  flow 
measurement. 

Since  this  change  only  involves  analysis 
methtxiology  and  does  not  affect  the  actual 
core  flow,  it  does  not  increase  the  actual 
probability  or  consequences  of  any 
postulated  accident. 

When  considered  separately,  increasing  the 
minimum  required  RCS  flow  is  a 
conservative  change.  Although  there  is  no 
impact  on  the  initiation  of  any  p)ostulated 
accidents,  the  potential  severity  of  the 
affected  accidents  is  typically  less  when  flow 
is  increased.  In  general,  the  increased  ability 
to  remove  heat  from  the  fuel  will  reduce  the 
peak  temperature  seen  by  the  fuel  and  reduce 
the  pmtential  for  undesirable  boiling 
conditions.  Thus,  the  increase  in  the 
assumed  RCS  flow  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

B.  Revision  to  the  Unit  2  Core  Safety  Limits 
Analyses  of  reactor  core  safety  limits  are 

required  as  part  of  reload  calculations  for 
each  cycle.  TU  Electric  has  (jerformed  in- 
house  analyses  of  the  Unit  2,  Cycle  3  core  to 
determine  the  reactor  core  safety  limits.  The 
newer  methodologies  and  safety  analysis 
values  result  in  new  operating  curves  which, 
in  general,  permit  plant  operation  over  a 
similar  range  of  acceptable  conditions.  This 
change  means  that  if  a  transient  were  to 
occur  with  the  plant  operating  at  the  limits 
of  the  new  curve,  a  higher  temperature  and 
power  level  might  be  attained  than  if  the 
plant  were  op>erating  within  the  bounds  of 
the  old  curves.  However,  since  the  new 
curves  were  developed  using  approved 
methodologies  which  are  wholly  consistent 
with  jmd  do  not  represent  a  change  in  the 
Technical  Specification  bases  for  safety 
limits,  all  applicable  postulated  transients 
will  continue  to  be  properly  mitigated.  As  a 
result,  there  will  be  no  significant  increase  in 
the  consequences,  as  determined  by  accident 
analyses,  of  any  accident  previously 
evaluated. 

C.  Revision  to  Unit  2  Overtemperature  N- 
16  Reactor  Trip  Setpoints.  Parameters  and 
Coefficients 

As  a  result  of  changes  discussed,  the 
Overtemperature  N-16  reactor  trip  setpoint 
has  been  recalculated.  These  trip  setpoints 
help  ensure  that  the  core  safety  limits  are 
maintained  and  that  all  applicable  limits  of 
the  safety  analysis  are  met. 

Based  on  the  calculations  jjerformed,  the 
safety  analysis  value  for  Overtemperature  N- 
16  reactor  trip  setpoint  has  changed.  This 
essentially  means  if  a  transient  were  to  occur, 
the  actual  temperature  and  power  level  could 
be  slightly  higher.  However,  the  analyses 
performed  show  that,  using  the  TU  Electric 
methodologies,  all  reactor  core  safety  limits 
are  met  and  all  applicable  limits  of  the  safety 
analysis  are  met.  This  parameter  has  a 
setpoint  which  allows  the  mitigation  of 
postulated  accidents  and  has  no  impact  on 
accident  initiation.  Therefore,  the  changes  in 
safety  analysis  values  do  not  involve  an 
increase  in  the  probability  of  an  accident 


diiti,  tMMid  uii  saiisiying  iHe  cure  safety  limits 
and  all  applicable  safety  analysis  limits,  there 
is  no  significant  incTease  in  the  consequences 
of  any  accident  previously  evaluated. 

In  addition,  the  changes  result  in  setpoint 
values  which  f>otentially  offer  safety  benefits. 
The  risk  of  turbine  runbacks  or  reactor  trips 
due  to  upper  plenum  flow  anomalies  will  be 
minimized  with  a  higher  overtemperature 
setpK)int,  thus  reducing  potential  challenges 
to  the  plant  safety  systems.  A  final  benefit  is 
that  the  new  methods  for  considering  N-16 
setpoints  and  values  will  be  consistent  with 
Unit  1,  which  reduces  the  potential  for 
personnel  error  due  to  unit  differences. 

Considering  both  the  safety  analysis  impact 
and  the  benefits  described  above,  the  changes 
in  N-16  setpoints  and  parameters  will  result 
in  slight  reduction  in  the  probability  of  an 
accident  and  do  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

D.  Deletion  of  footnotes  associated  with  the 
RCS  flow  -  low  reactor  trip  setpoint 

In  lieu  of  revising  the  footnotes  to  support 
the  Unit  2  Cycle  3  operation,  the  deletion  of 
the  footnote  is  prop>osed.  Further,  for 
consistency  with  Unit  2,  the  same  change  is 
proposed  for  Unit  1.  This  change  will  not 
affect  current  plant  practice;  however,  it  will 
imp>ose  a  more  restrictive  RCS  flow  -  low 
setpoint  than  is  currently  required.  The  RCS 
flow  -  low  reactor  trip  setpoint  is  currently 
specified  in  Technical  Specification  Table 
2.2-1.  Functional  Unit  12. b,  to  be  90%  of  the 
minimum  measured  RCS  flow.  The  proposed 
change  would  require  the  setpoint  to  be  90% 
of  the  instrument  span  where  100%  of 
instrument  span  approximately  corresponds 
to  the  actual  RCS  flow.  The  actual  RCS  flow  - 
is  verified  to  be  greater  than  the  RCS  flow 
assumed  in  the  accident  analysis  through 
compliance  with  Technical  Specification 
3.2.5.  Thus,  through  deletion  of  the  footnotes, 
the  RCS  volumetric  flow  corresponding  to 
the  reactor  trip  3etpoint  will  be  greater  than 
or  equal  to  the  volumetric  flow  allowed  by 
the  current  specifications. 

In  summary,  the  proposed  deletion  of  the 
footnotes  will  have  no  impact  on  current 
plant  operations.  A  possible  relaxation  of  the 
RCS  flow  -  low  setjKjint  which  is  currently 
allowed  by  the  Technical  Specifications  will 
be  removed  without  creating  the  potential  for 
unnecessary  plant  trips. 

The  RCS  flow  -  low  reactor  trip  setpoint 
can  have  no  effect  on  the  probability  of  an 
accident.  Because  the  reactor  will  be  tripped 
at  or  prior  to  the  conditions  assumed  in  the 
accident  analyses,  there  will  be  no  effect  on 
the  consequences  of  an  accident  previously 
identified. 

SUMMARY 

The  changes  in  the  amendment  request 
applies  new  NRC  approved  methodologies, 
changes  in  safety  analysis  values,  new  core 
safety  limits  and  new  N-16  setpoint  and 
parameter  values  to  assure  that  all  applicable 
safety  analysis  limits  have  been  met.  The 
(XJtential  for  an  operational  transient  to  occur 
has  been  reduced  and  there  has  been  no 
significant  impact  on  the  consequences  of 
any  accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


The  propKJsed  changes  involve  the  use  of 
revised  safety  analysis  values  and  the 
calculation  of  new  reactor  core  safety  limits 
and  reactor  trip  sefpoints.  As  such,  the 
changes  play  an  important  role  in  the 
analysis  of  postulated  accidents  but  none  of 
the  changes  effect  plant  hardware  or  the 
operation  of  plant  systems  in  a  way  that 
could  initiate  an  accident.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Do  the  pro{X)sed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

In  reviewing  and  approving  the  methods    . 
used  for  safety  analyses  and  calculations,  the 
NRC  has  approved  the  safety  analysis  limits 
which  establish  the  margin  of  safety  to  be 
maintained.  While  the  actual  impact  on 
safety  is  discussed  in  response  to  question  1. 
the  impact  on  margin  of  safety  is  discussed 
below. 

A.  Increase  in  the  Unit  2  minimum 
required  flow 

In  performing  the  DNB-related  analyses, 
the  Reactor  Coolant  System  flow  rate 
assumed  in  these  analyses  is  increased  by  3.6 
f)ercent  to  insure  that  all  applicable  limits  of 
the  safety  analysis  are  met.  The  Technical 
Specification  3/4.2.5  limit  for  this  parameter 
will  be  changed  to  insure  that  it  is 
maintained  within  the  normal  steady-state 
envelop>e  of  operation  assumed  in  the 
transient  and  accident  safety  analyses  (i.e., 
ensuring  that  the  RCS  flow  rate  assumed  in 
the  safety  analyses  remains  valid).  The 
Technical  Specification  limits  are  consistent 
with  the  initial  safety  analysis  assumption 
(plus  uncertainties)  and  have  been 
analytically  demonstrated  to  be  adequate  to 
maintain  a  minimum  DNBR  at  or  above  the 
safety  analysis  DNBR  limit  throughout  each 
analyzed  transient.  Because  the  95/95  DNBR 
acceptance  criteria  is  met  with  the  proposed 
change  and  assumptions  of  the  safety 
analyses  are  maintained  valid  by  the 
Technical  Sp)ecification  limits,  there  is  no 
change  in  a  margin  of  safety. 

B.  Revision  to  the  Unit  2  Reactor  Core 
Safety  Limits 

The  TU  Electric  reload  analysis  methods 
have  been  used  to  determine  new  reactor 
core  safety  limits.  All  applicable  safety 
analysis  limits  have  been  met.  The  methods 
used  are  wholly  consistent  with  Technical 
Specification  BASES  2.1  which  is  the  bases 
for  the  safety  limits.  In  particular,  the  curves 
assure  that  for  Unit  2.  Cycle  3.  the  calculated 
DNBR  is  no  less  than  the  safety  analysis  limit 
and  the  average  enthalpy  at  the  vessel  exit  is 
less  than  the  enthalpy  of  saturated  liquid. 

In  conjunction  with  the  reactor  core  safety 
limit  methodology,  the  NRC  approved  TUE- 
1  DNB  correlation  is  used  for  performing 
DNB-related  analyses.  This  correlation  will 
be  applied  to  the  core  configuration  of  CPSES 
Unit  2,  Cycle  3  and  future  core 
configurations.  The  TUE-1  correlation  DNBR 
limit  is  established  such  that  there  is  a  95 
percent  probability  with  95  percent 
confidence  level  that  DNB  will  not  occur 
when  the  minimum  DNBR  for  the  limiting 
fuel  is  greater  than  or  equal  to  the  TUE-1 
correlation  DNBR  limit.  This  95/95  criteria 
defines  the  "margin  of  safety"  for  the  DNB- 


related  analysis  and  remains  valid  even 
though  the  DNB  correlation  and  associated 
correlation  limit  are  changed.  Margin  is 
provided  in  the  DNB-related  analysis  for 
known  and  potential  effects  such  as 
hydraulic  differences  between  the  two  co- 
resident fuel  assembly  designs  and  the 
presence  of  the  Reactor  Coolant  System  lower 
plenum  flow  anomaly.  The  TUE-1  correlation 
DNBR  limit  plus  margin  constitutes  the 
safety  analysis  DNBR  limit.  The  accident 
analyses  are  fjerforraed  to  ensure  that  the 
safety  analysis  DNBR  limit  acceptance 
criteria  are  satisfied.  Because  the  95/95 
DNBR  acceptance  criteria  remains  valid  and 
continues  to  be  satisfied,  no  change  in  a 
margin  of  safety  occurs. 

C.  Revision  to  Unit  2  Overtemperature  N- 
16  Reactor  Trip  Setpoints.  Parameters  and 
Coefficients 

Because  the  reactor  core  safety  limits  for 
CPSES  Unit  2,  Cycle  3  are  recalculated,  the 
Reactor  Trip  System  instrumentation  setpoint 
values  for  the  Overtemperature  N-16  reactor 
trip  setjxjint  which  protect  the  reactor  core 
safety  limits  must  also  be  recalculated.  The 
Overtemperature  N-16  reactor  trip  setp>oint 
helps  prevent  the  core  and  Reactor  Coolant 
System  fttim  exceeding  their  safety  limits 
during  normal  operation  and  design  basis 
anticipated  operational  occurrences.  The 
most  relevant  design  basis  analysis  in 
Chapter  15  of  the  CPSES  Final  Safety 
Analysis  Report  (FSAR)  which  is  affected  by 
the  change  in  the  safety  analysis  value  for  the 
CPSES  Unit  2  Overtemperature  N-16  reactor 
trip  setpoint  is  the  Uncontrolled  Rod  Cluster 
Control  Assembly  Bank  Withdrawal  at  Power 
(FSAR  Section  15.4.2).  This  event  has  been 
re-analyzed  with  the  revised  safety  analysis 
value  for  the  Overtemperature  N-16  reactor 
trip  setp>oint  to  Remonstrate  compliance  with 
event  specific  acceptance  criteria.  Because  all 
event  acceptance  criteria  are  satisfied,  there 
is  no  degradation  in  a  margin  of  safety. 

The  nominal  Reactor  Trip  System 
instrumentation  setpoints  values  for  the 
Overtempierature  N-16  reactor  trip  setpoint 
(Technical  Specification  Table  2.2-1)  are 
determined  based  on  a  statistical 
combination  of  all  of  the  uncertainties  in  the 
channels  to  arrive  at  a  total  uncertainty-  The 
total  uncertainty  plus  additional  margin  is 
applied  in  a  conservative  direction  to  the 
safety  analysis  trip  setpoint  value  to  arrive  at 
the  nominal  and  allowable  values  presented 
in  Technical  Specification  Table  2.2-1. 
Meeting  the  requirements  of  Technical 
Specification  Table  2.2-1  assures  that  the 
Overtemperature  N-16  reactor  trip  setpoint 
assumed  in  the  safety  analyses  remains  valid. 
The  CPSES  Unit  2.  Cycle  3  Overtemperature 
N-16  reactor  trip  setpoint  is  different  from 
previous  cycles  which  provides  more 
operational  flexibility  to  withstand  mild 
transients  without  initiating  automatic 
protective  actions.  Although  the  setpoint  is 
different,  the  Reactor  Trip  System 
instrumentation  setpoint  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
are  consistent  with  the  safety  analysis 
assumption  which  has  been  analytically 
demonstrated  to  be  adequate  to  meet  the 
applicable  event  acceptance  criteria.  Thus, 
there  is  no  reduction  in  a  margin  of  safety. 

D.  Deletion  of  footnotes  associated  with  the 
RCS  flow  -  low  reactor  trip  function 


The  deletion  of  the  footnotes,  and  the 
potential  relaxation  of  the  RCS  flow  -  low 
setpoint  which  could  be  used,  will  provide 
further  assurance  that,  in  the  event  of  a 
partial  loss  of  forced  RCS  flow  or  locked  rotor 
transient,  a  reactor  trip  signal  would  be 
initiated  prior  to  the  conditions  assumed  in 
the  accident  analyses.  Thus,  the  accident 
analyses  are  unaffected,  and  there  is  no 
reduction  in  a  margin  of  safety. 

SUMMARY 

The  proposed  changes  to  the  CPSES 
Technical  Specifications  involve  using  NRC- 
approved  licensing  analysis  methods 
developed  by  TU  Electric  to  determine  the 
Technical  Specification  reactor  core  safety 
limits  and  perform  DNB-related  analysis  for 
CPSES  Unit  2,  Cycle  3.  The  DNB-related 
analyses  are  performed  by  TU  Electric  using 
a  qualified,  state-of-the-art  departure  from 
nucleate  boiling  (DNB)  correlation,  TUE-1. 
which  has  also  been  approved  by  the  NRC  for 
the  CPSES  Unit  2,  Cycle  3  core  configuration. 
In  performing  these  analyses,  the  minimum 
required  Reactor  Coolant  System  flow  rale  is 
increased  by  3.6  percent.  Because  the  core 
safety  limits  for  CPSES  Unit  2,  Cycle  3  are 
recalculated,  the  Reactor  Trip  System 
instrumentation  setpoints  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
which  protect  the  core  safety  limits  are  also 
recalculated. 

Using  the  NRC  approved  TU  Electric 
methods,  the  reactor  core  safety  limits  are 
determined  such  that  all  applicable  limits  of 
the  safety  analyses  are  met.  particularly  the 
95/95  DNDR  limit.  The  Technical 
Specification  3/4.2.5  limits  for  the  DNB 
Parameters  insure  the  assumptions  in  the 
safety  analyses  remain  valid.  Because  the 
applicable  event  acceptance  criteriacontinue 
to  be  met.  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arhngton  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497.  Arlington,  TX  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan.  Lewis  and  Bockius,  1800 
M  Street,  N.W..  Washington.  DC  20036 

NRC  Project  Director:  WilUam  D. 
Beckner 

Vin^inia  Electric  and  Power  Company, 
U()(  ket  \os.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  October 
17,1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  North  Anna  Power  Station, 
Units  1  and  2  Technical  Specifications 
(TS)  to  allow  both  of  the  containment 


personnel  airlock  doors  to  remain  open 
during  refueling  operations,  delete  the 
license  condition  referencing  the 
analyses  for  limiting  doses  to  the  control 
room  operators,  and  modify  the  TS 
Bases  to  clarify  the  emergency  power 
system  requirements  relative  to 
mitigation  of  the  consequences  of  a  Fuel 
Handling  Accident. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

there  is  no  significant  change  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  There  are  no  system 
changes  which  would  increase  the 
probability  of  an  accident  occurring. 
Allowing  both  personnel  airlock  doors  to 
remain  open  during  core  alterations  or  fuel 
movement  inside  containment  will  not  have 
any  impact  on  the  probability  of  a  Fuel 
Handling  Accident  either  in  containment  or 
in  the  fuel  building.  The  consequences  of  a 
Fuel  Handling  Accident  have  been 
investigated  by  performing  a  reanalysis  with 
no  credit  for  isolation  or  filtration  by  the  Fuel 
Building  or  containment  ventilation  systems. 
The  Exclusion  Area  Boundary  [EAB]  and 
Low  Population  Zone  ILPZ]  doses  for  a  Fuel 
Handling  Accident  without  credit  for  iodine 
filtration  remain  well  within  (<25%)  of  the 
NRC  regulatory  limits  of  10  CFR  [Part]  100. 
The  predicted  control  room  operator  doses  " 
remain  bounded  by  the  limiting  case  for 
control  room  doses  and  within  the  regulatory 
limits  of  General  Design  Criterion  jGDC)  19. 
In  addition,  the  action  to  clarify  the 
responses  to  NRC  question  6.72  (of  the 
original  Final  Safety  Analysis  Report]  will 
not  increase  the  probability  or  consequences 
of  the  Fuel  Handling  Accident. 

No  new  accident  types  or  equipment 
malfunction  scenarios  are  introduced  as  a 
result  of  the  clarification  to  the  Virginia 
Power  response  to  [NRC  question]  6.72  or  as 
a  result  of  these  changes  in  analysis  methods 
or  the  proposed  Technical  Specifications 
changes  to  allow  both  personnel  airlock 
doors  to  remain  open  during  core  alterations 
or  fuel  movement  inside  containment. 
Therefore,  there  is  no  possibility  of  an 
accident  of  a  different  type  than  any 
previously  evaluated  in  the  North  Anna 
USFAR  (Updated  Final  Safety  Analysis 
Report]. 

There  is  no  significnt  reduction  in  the 
margin  of  safety.  An  evaluation  of  the  Fuel 
Handling  Accident  doses  at  the  EAB.  the  LPZ 
and  to  control  room  operators  has  been 
performedand  it  has  been  concluded  that  the 
acceptance  criteria  defined  by  GDC-19,  10 
CFR  100,  and  the  NRC  Standard  Review  Plan 
will  continue  to  be  met. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
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involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room  , 
location:  The  Alderman  Library,  fecial 
Collections  Department,  Universitvof 
Virginia,  Charlottesville,  Virgiaia^903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza.  East  Tower,  951  E. 
Byrd  Street.  Richmond.  Virginia  23212. 

NBC  Project  Director:  David  B. 
Matthews 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  signiHcant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  30-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
September  13,  1995,  as  amended 
November  27,  1995 

Brief  description  of  amendments:  The 
proposed  amendments  would  permit 
the  licensee  to  implement  the 
performance-based  option  provided  by 
10  CFR  Part  50.  Appendix  J,  which 
allows  leakage  testing  intervals  to  be 
based  on  system  and  component  testing 
performance. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  12, 
1995 (60  FR  63739) 

Expiration  date  of  individual  notice: 
January  11,  1996 

Local  Public  Document  Boom 
location:  The  University  of  North 
Carolina  at  Wilmington,  William 
Madison  Randall  Library,  601  S.  College 
Road,  Wilmington.  North  Carolina 
28403-3297 


Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  pubUc  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-529  and  STN  50- 
530,  Palo  Verde  Nuclear  Generating 
Station,  Units  2  and  3,  Maricopa 
County,  Arizona 

Date  of  application  for  amendments: 
October  3. 1995 

Brief  description  of  amendments:  The 
amendments  delete  Sections  2.B.(7)(a) 
and  (b)  of 

Facility  Operating  License  No.  NPF-51 
(Unit  2)  and  Sections  2.b.(6)(a)  and  (b) 
of 

Facility  Operating  License  No.  NPF-74 
(Unit  3)  relating  to  certain  previous  sale 
and  leaseback  transactions  that  were 


UMI 


added  by  Amendment  No.  3  for  NPF-51 
and  Amendment  No.  1  for  NPF-74. 

Date  of  issuance:  December  8,  1995 

Effective  date:  December  8,  1995 

Amendment  Nos.:  Unit  2  - 
Amendment  No.  91;  Unit  3  - 
Amendment  No.  74 

Facility  Operating  License  Nos.  NPF- 
51  and  NPF-74:  The  amendments 
revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  November  8.  1995  (60  FR 
56363)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  8,  1995. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library.  1221 
N.  Central  Avenue.  Phoenix,  Arizona 
85004 

Carolina  Power  &  Light  Company,  et 
al..  Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2.  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
October  23. 1995 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  delete  the  applicability 
of  the  primary  coolant  water  chemistry 
limits  when  the  primary  system  is  being 
chemically  decontaminated  and  the 
reactor  vessel  is  defueled. 
Date  of  issuance:  December  13,  1995 
Effective  date:  December  13,  1995 
Amendment  Nos.:  180  and  211 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62. 

Date  of  initial  notice  in  Federal 
Register  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  13.  1995.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road. 
Wilmington,  North  Carolina  28403- 
3297. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
September  14,  1995,  as  supplemented 
November  8,  1995. 

Brief  description  of  amendments:  The 
amendments  allow  the  use  of  an 
alternate  zirconium  based  fuel  cladding. 


ZIRLO,  and  permit  limited  substitution 
of  fuel  rods  with  ZIRLO  filler  rods.  In 
addition,  a  clarification  and  an  editorial 
change  have  been  included. 
Date  of  issuance:  December  19, 1995 
Effective  date:  December  19,  1995 
Amendment  Nos.:  78  and  70 
Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  25,  1995  (60  FR 
54716)  The  November  8,  1995  letter, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  September 
14,  1995,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  19.  1995No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron.  IlHnois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street, 
Wilmington,  Illinois  R0481. 

Commonwealth  Edisnn  (  orTijjam 
Docket  Nos.  50-237  and  50-249 
Dresden  Nuclear  Powpr  Station,  I  nits  2 
and  3,  Grundy  Count\ .  Illinois  Docket 
Nos.  50-254  and  "(i  .!(.%   (ju.ui  Cities 
Nuclear  Power  ^tatiun,  I  nits  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
September  15,  1995. 

Brief  description  of  amendments:  The 
amendments  upgrade  the  current 
custom  Technical  Specifications  (TS) 
for  Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUREG-0123.  "Standard 
Technical  Specification  General  Electric 
Plants  BWR/4."  The  application  dated 
September  15.  1995,  contains  some  of 
the  TSUP  open  items  from  previous 
Dresden  and  Quad  Cities  TS 
amendments  issued  by  the  NRC. 

Date  of  issuance:  December  19, 
1995Effective  date:  Immediately,  to  be 
implemented  no  later  than  June  30, 
1996. 

Amendment  Nos.:  145. 139. 167  and 
163 

Facilitv  Operating  License  Nos.  DPR- 
19,  DPR-'25,  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  5.  1995  (60  FR  52220) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  19. 1995. No 


significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Boom 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois 
61021 

Consolidated  Edison  Company  of  New 
York.  Doc  ket  No.  50-247,  Indian  Point 
Xiiclcdr  (iinerating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request: 
December  8,  1995 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.1.A.5  to  revise  the 
wording  to  allow  a  single  train  of 
Power-Operated  Relief  Valves  (PORVs)/ 
Block  Valves  to  be  closed  and 
deenergized  indefinitely.  The  proposed 
change  is  administrative  and  is  intended 
to  correct  inconsistencies  between  the 
intended  operation  of  the  PORVs/Block 
Valves  and  the  language  of  the  TSs. 

Date  of  issuance:  December  8.  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented 
immediately. 

Amendment  No.:  185 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  NoThe 
Commission's  related  evaluation  of  the 
amendment,  emergency  circumstances 
and  consultation  with  the  State,  and 
final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  December  8, 
1995. 

Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NBC  Project  Director:  Ledyard  B. 

Duke  I'ower  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
\ii(  iear  Station.  Units  1  and  2,  York 
Count).  South  Carolina 

Date  of  application  for  amendments: 
October  31.  1994 

Brief  description  of  amendments:  The 
amendments  remove  the  stroke  times  for 
the  steam  generator  power  operated 
relief  valves  from  Technical 
Specification  Tables  3.6-2a  and  3.6-2b. 

Date  of  issuance:  December  18,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 


Amendment  Nos.:  Unit  1  - 139  -  Unit 
2-133 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Dafe  of  initial  notice  in  Federal 
Register  February  15, 1995  (60  FR 
8745)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  18,  1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request: 
September  4.  1993.  as  supplemented  by 
letters  dated  February  16.  1994.  and 
August  4.  1995 

Brief  description  of  amendments:  The 
license  amendments  revised  the 
Arkansas  Nuclear  One  Industrial 
Security  Plan. 
Date  of  issuance:  December  19. 1995 
Effective  date:  December  19. 1995 
Amendment  Nos.:  183  and  172 
Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
licenses. 

Date  of  initial  notice  in  Federal 
Register  November  8,  1995  (60  FR 
56368)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  19,  1995.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
/ocaf/on.  Tomlinson  Library,  Arkansas 
Tech  University,  Russellvil'le,  AR  72801 

Entergy  Operations,  Inc.,  Docket  No. 
50-382.  Waterford  Steam  Electric 
Station.  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
December  6,  1993.  as  supplemented  by 
letters  dated  May  12,  August  9,  and 
September  18,  1995. 

Brief  description  of  amendment:  The 
amendment  changes  the  Appendix  A 
TSs  to  allow  installation  of  steam 
generator  tube  repair  sleeves  at  the 
Waterford  Steam  Electric  Station,  Unit 
3.  The  sleeves  are  designed  and 
manufactured  by  Combustion 
Engineering  Incorporated. 

Date  of  issuance:  December  14, 1995 

Effective  date:  December  14,  1995,  to 
be  implemented  within  60  days 

Amendment  No.:  117 
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Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  19.  1994  (59  FR  2868) 
The  May  12.  August  9.  and  September 
18,  1995.  letters  provided  additional 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  14.  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront. 
New  Orleans,  LA  70122 

Entergy  Operations,  Inc.,  Docket  No. 
".0-382'.  Waterford  Steam  Electric 
Station.  Unit  3.  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request: 
September  7,  1993.  as  supplemented  by 
letters  dated  February  8.  1994.  and 
August  9.  1995. 

Brief  description  of  amendment:  The 
amendment  revised  the  license 
condition  on  physical  security  and 
approves  the  revision  to  Physical 
Security  Plan  for  the  Waterford  Steam 
Electric  Station.  Unit  3. 

Date  of  issuance:  December  19.  1995 

Effective  date:  December  19.  1995 

Amendment  No.:  118 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  license.  The 
additional  information  contained  in  the 
supplemented  letter  dated  August  9. 
1995.  was  clarifying  in  nature  and  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  staffs  proposed 
no  significant  hazards  consideration 
determination. 

Date  of  initial  notice  in  Federal 
Register  March  30.  1994  (59  FR  14887) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  19.  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans.  LA  70122. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
July  26,  1995 

Brief  description  of  amendments:  The 
amendments  consist  of  changes  to  the 
Technical  Specifications  relating  to 
nuclear  instrumentation  system 
adjustments  based  on  calorimetric 


measurements  di  ifcun  ►■u  power 
levels.Date  of  issuance:  December  12. 
1995 

Effective  date:  December  12.  1995 

Amendment  Nos.  180  and  174Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  13,  1995  (60  FR 
47617)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  12,  1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park,  Miami. 
Florida  33199. 

Florida  Power  Corporation,  el  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
January  26.  1995.  as  supplemented 
March  9  and  May  24.  1995 

Brief  description  of  amendment:  This 
amendment  increases  the  allowable  U- 
235  enrichment  of  fuel  to  be  stored  in 
the  new  and  spent  fuel  storage  facilities. 

Date  of  issuance:  December  15,  1995 

Effective  date:  December  15,  1995 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26.  1995  (60  FR  20517) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  15.  1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Crystal  River,  Florida 
32629 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458.  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  October 
24, 1995 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  reflect  the  approval  for 
the  River  Bend  Station  to  use  10  CFR 
Part  50,  Appendix  J,  Option  B  for  the 
containment  leak  rate  testing. 

Date  of  issuance:  December  19,  1995 

Effective  date:  December  19,  1995 

Amendment  No.:  84 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 


UMI 


Date  of  initial  notice  in  Federal 
Register  November  8,  1995  (60  FR 
56368)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19,  1995. No  significant 
hazards  consideration  comments 
deceived.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
May  25.  1995  (AEP:NRC:1200B) 

Brief  description  of  amendments:  The 
amendments  change  the  surveillance 
frequency  for  the  manual  actuation 
function  for  main  steam  line  isolation 
from  monthly  to  quarterly  and  delete 
obsolete  footnotes  associated  with 
previous  surveillance  interval 
extensions  from  Unit  2  Table  4.3-2. 

Date  of  issuance:  December  13.  1995 

Effective  date:  December  13,  1995, 
with  full  implementation  within  45 
days 

Amendment  Nos.:  204  and  189 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  5,  1995  (60  FR  35081)The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  13,  1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph.  Michigan  49085. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
August  8.  1995 

Brief  description  of  amendment:  This 
amendment  modifies  the  definitions  of 
Transthermal  (Condition  4).  Hot 
Shutdown  (Condition  5).  and  Hot 
Standby  (Condition  6)  reactor  operating 
conditions.  The  Transthermal  and  Hot 
Shutdown  Conditions  are  modified  to 
establish  an  applicable  range  of 
subcriticality  and  be  consistent  with 
other  Definitions.  The  wording  of  Hot 
Standby  is  modified  to  remove  reference 
to  control  rod  position,  consistent  with 
NUREG-1432.  Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants.  Revision  1.  dated 
April  1995. 
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Date  of  issuance:  December  15. 1995 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  11,  1995  (60  FR 
52931)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  15, 1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street.  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Omaha  Public  Power  Distri(  t  Orx  kv'. 
No.  50-285,  Fort  Calhoun  Station   i  m! 
No.  1,  Washington  County,  Nihr.i'<k<> 

Date  of  amendment  request:  June  27, 
1995 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  2.2  on  chemical  and 
volume  control  system  (CVCS)  to 
reformat  and  clarify  the  requirements 
and  make  them  more  consistent  with 
the  requirements  of  the  Combustion 
Engineering  Standard  Technical 
Specifications  (STS),  as  presented  in 
NUREG-0212.  Revision  2. 

Date  of  issuance:  December  12, 1995 

Effective  date:  December  12,  1995 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  2, 1995  (60  FR  39447) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  12.  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
February  10,  1995,  as  supplemented  by 
letter  dated  November  10, 1995. 

Brief  description  of  amendments: 
These  amendments  (1)  modify  the 
Susquehanna  Steam  Electric  Station, 
Unit  1  and  2  Technical  Specifications  to 
extend  the  allowable  out-of-service 
times  (AOTs)  for  maintenance  and 
repair  and  the  surveillance  test  intervals 


(STIs!  between  channel  functional  tests 
for  the  following  groups  of  instruments: 
reactor  protection  systems 
instrumentation  (TS  3.3.1).  isolation 
actuation  instrumentation  (TS  3.3.2). 
emergency  core  cooling  system 
actuation  instrumentation  (TS  3.3.3). 
ATWS  (anticipated  transient  without 
scram)  recirculation  pump  trip  system 
instrumentation  (TS  3.3.4.1).  end-of- 
cycle  recirculation  pump  trip  system 
instrumentation  (TS  3.3.4.2),  reactor 
core  isolation  cooling  system  (RCJC) 
actuation  instrumentation  (TS  3.3.5), 
control  rod  block  instrumentation  (TS 
3.3.6).  radiation  monitoring 
instrumentation  (TS  3.3.7.1),  and 
feedwater/main  turbine  trip  system 
actuation  instrumentation  (TS  3.3.90); 
(2)  change  the  required  actions  and 
AOTs  for  the  instruments  listed  above  to 
make  requirements  consistent  with 
supporting  analysis  in  General  Electric 
topical  reports  and  change  additional 
actions  required  to  prevent  extended 
AOTs  from  resulting  in  extended  loss  of 
instrument  function;  (3)  change  the 
required  actions  and  AOTs  for  the 
instruments  listed  above  for 
instrumentation  associated  with  the 
ADS  (automatic  depressurization 
system),  recirculation  pump  trip,  and 
pump  suction  lineup  for  HPCI  (high 
pressure  core  injection)  and  RCIC;  (4) 
change  applicability  requirements  and 
required  actions  for  the  reactor  vessel 
water  level-low.  level  3  function  that 
isolates  the  RHR  (residual  heat  removal) 
system  shutdown  cooling  system  so  that 
the  function  is  required  to  be  operable 
in  operational  conditions  3,4,  and  5  to 
prevent  inadvertent  loss  of  reactor 
coolant  via  the  RHR  shutdown  cooling 
system;  (5)  remove  notes  in  Table  3.3.2- 
1,  3.3.2-2.  and  4.3.1-1  related  to 
maintenance  on  leak  detection 
temperature  detectors  and  remove  the 
note  toTS  3.3.6  for  Unit  1  related  to  a 
previous  relief  from  TS  3.0.4;  and  (6) 
reformat,  renumber,  and/or  reword 
existing  requirements  to  incorporate  the 
changes  listed  above. 
Date  of  issuance:  December  18. 1995 
Effective  date:  As  of  date  of  issuance 
and  to  be  implemented  within  30  days. 
Amendment  Nos.:  155  and  126 
Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  29.  1995  (60  FR  16194) 
The  supplemental  letter  provided 
corrected  TSs  and  did  not  change  the 
original  proposed  no  significant  hazards 
consideration  nor  the  Federal  Register 
notice.The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  18,  1995No  significant 


hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request: 
September  26.  1995 

Brief  description  of  amendments:  The 
amendments  change  the  containment  air 
lock  door  seal  leakage  rate  from  "no 
detectable  seal  leakage"  to  "less  than  or 
equal  to  0.01  La"  when  the  gap  between 
the  door  seals  is  pressurized  to  greater 
than  or  equal  to  10  psig  for  a  period  of 
not  less  than  15  minutes. 

Date  of  issuance:  December  8.  1995 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 
Amendment  Nos.:  118  and  109 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  8.  1995  (60  FR 
56370)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  8.  1995.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan,  Alabama 
36302 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  7,  1995  (TS  95-17) 

Brief  description  of  amendments:  The 
changes  relocate  the  heat  flux  hot 
channel  factor  penalty  from 
Surveillance  Requirement  4.2.2.2.e.l  to 
the  Core  Operating  Limits  Report  and 
replace  the  methodology  (VVCAP-10216- 
P-A)  listed  in  Technical  Specification 
6.9.1. 14.a.2  with  WCAP-10216-P-A. 
Revision  lA. 
Date  of  issuance:  December  11,  1995 
Effective  date:  December  11.  1995 
Amendment  Nos.:  216  and  206 
Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  August  30.  1995  (60  FR  45186) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 


l'». 


Evaluation  dated  December  11.  1995. No 
significant  hazards  consideration 
comments  received;  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Tennessee  37402No  significant  hazards 
consideration  comments  received:  None 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Liectric  Station.  Unit  Nos.  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  August 
15.  1995  (TXX-95215) 

Brief  description  of  amendments: 
These  changes  relocated  the  Shutdown 
Margin  limits  from  the  Technical 
Specifications  (TSs)  to  the  Core 
Operating  Limits  Report  (COLR).  The 
changes  were  consistent  with  the  intent 
of  Generic  Letter  88-16  which  provides 
guidelines  for  the  removal  of  cycle- 
specific  parameter  limits  from  the  TSs. 

Date  of  issuance:  December  15.  1995 

Effective  date:  December  15.  1995 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  44;  Unit  2  - 
Amendment  No.  30 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  11,  1995  (60  FR 
52935)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  15.  1995. No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
Location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  702  College.  P.O. 
Box  19497.  Arlington.  TX  76019 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Callaway 
County.  Missouri 

Date  of  amendment  request:  April  26. 
1995 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3/4.7.6  to  reduce  the 
upper  limit  on  the  flow  rate  through  the 
control  room  filtration  subsystem  and 
adopts  ASTM  D-3803-1989  as  the 
laboratory  testing  standard  for  control 
room  filtration  and  control  building 
pressurization  charcoal  adsorber.  The 
amendment  also  revises  the  Bases  for  TS 
3/4.7.6  to  reflect  the  changes. 

Date  of  issuance:  December  20,  1995 

Effective  date:  December  20,  1995.  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  No.:  106 

Facility  Operating  License  No.  NPF- 
30.  The  amendment  revised  the 
Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register  May  23.  1995  (60  FR  27345) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  20,  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  PubHc 
Library.  710  Court  Street,  Fulton, 
Missouri  65251. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  14, 
1995,  as  supplemented  by  letters  dated 
July  13,  1995,  and  August  22, 
1995.Illflrje/c/escnp/;on  of 
amendment:  The  amendment  revises 
Technical  Specification  (TS)  3.2.3. 
"Nuclear  Enthalpy  Rise  Hot  Channel 
Factor.  "  TS  6.9.1.9.  "Core  Operating 
Limits  Report."  and  the  associated  Bases 
sections.  The  revisions  incorporate 
changes  associated  with  the  planned 
implementation  of  advanced  nuclear 
and  core  thermal-hydraulic  design 
methodologies  licensed  from 
Westinghouse  Electric  Corporation  for 
core  reload  design,  starting  with  Cycle 
9. 

Date  of  issuance:  December  8.  1995 
Effective  date:  December  8.  1995.  to 
be  implemented  prior  to  restart  from  the 
eighth  refueling  outage,  which  is 
scheduled  to  begin  in  March  1996. 
Amendment  No.:  92 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  2.  1995  (60  FR  39456) 
The  August  22.  1995.  supplemental 
letter  forwarded  the  nonproprietary 
version  of  Wolf  Creek  Nuclear  Operating 
Corporation's  safety  evaluation  and 
analysis  provided  in  the  June  14,  1995. 
submittal  and  did  not  change  the  staffs 
original  no  significant  hazards 
determination.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  8.  1995. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 


Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  August 
22. 1995 

Brief  description  of  amendment:  The 
amendment  revises  the  requirements  of 
Technical  Specification  (TS)  3.3.1  and 
TS  3.3.2  and  relocate  Tables  3.3-2  and 
3.3-5  and  applicable  Bases,  which 
provide  the  response  time  Umits  for  the 
reactor  trip  system  (RTS)  and  the 
engineered  safety  features  actuation 
system  (ESFAS)  instruments,  from  the 
TS  to  the  Updated  Safety  Analysis 
Report  (USAR).  The  licensee  has  stated 
that  the  next  USAR  change  request  will 
include  these  changes. 
Date  of  issuance:  December  12.  1995 
Effective  date:  December  12.  1995,  to 
be  implemented  within  60  days  of 
issuance. 
Amendment  No.:  93 
Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  27.  1995  (60  FR 
49950)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  12,  1995. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Dated  at  Rockville.  Maryland,  this 
21st  Day  of  December  1995. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Vai<ga, 

Director,  Division  of  Reactor  Projects  -  I/U 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  96-1  Filed  1-2-96:  8:45  am] 

BILUNG  CO0£  7590-O1-F 

[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Company. 
(Zion  Nuclear  Power  Station,  Unit  Nos. 
1  and  2);  Exemption 

I 

The  Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48,  which  authorize  operation 
of  the  Zion  Nuclear  Power  Station, 
Units  1  and  2  (the  facilities).  The 
licenses  provide,  among  other  things, 
that  the  facilities  are  subject  to  all  the 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 
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The  facilities  are  pressurized  water 
reactors  located  at  the  licensee's  site  in 
Lake  Coiuity.  Illinois. 

II 

In  10  CFR  73.55.  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage," 
paragraph  (a),  in  part,  states  that  "the 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safetv." 

In  10  CFR  73.55(d),  "Access 
Requirements."  paragraph  (1),  it 
specifies  that  "the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area."  Also,  10 
CFR  73.55(d)(5)  requires  that  "A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to  protected 
areas  without  escort."  It  further  states 
that  individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area  *   *   *." 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  Zion  Station. 

Ill 

Pursuant  to  10  CFR  73.5.  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55.  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 


against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  Zion  Station, 
Units  1  and  2,  is  controlled  through  the 
use  of  picture  badges.  Positive 
identification  of  personnel  which  are 
authorized  and  request  access  into  the 
protected  area  is  established  by  security 
personnel  making  a  visual  comparison 
of  the  individual  requesting  access  and 
that  individual's  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5). 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  off  site.  In 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  licensee's 
employees  are  also  not  allowed  to  take 
their  picture  badges  off  site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  Zion 
Station. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices."  SAND91— 0276 
UC— 906  Unlimited  Release,  June  1991. 
Based  on  the  Sandia  report  and  the 
licensees  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 


security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
Zion  Station. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  follovdng  exemption: 

The  requirement  of  10  CFR  73.55(d)(5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensee  are  to  return  their  picture  badges 
ufxjn  exit  from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may  keep 
their  picture  badges  in  their  possession  upon 
leaving  Zion  Nuclear  Power  Station. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  66566). 

Dated  at  Rockville.  Maryland,  this  26lh  day 
of  December  26, 1995 

For  the  Nuclear  Regulatory  Commission. 
Gail  Marcus, 

Acting  Director.  Division  of  Reactor  Projects — 
lU/TV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  96-00042  Filed  1-2-90:  8:45  ami 

BILLING  CODE  7590-01-P 

PA  95-061] 

Gary  A.  Mlnnick;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities 

I 

On  various  dates  in  1992  and  1993. 
Gary  A.  Minnick  was  employed  by 
various  contractors  to  perform  rigging 
and  scaffolding  work  at  nuclear  power 
plants  licensed  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission),  including  Palo  Verde, 
Beaver  Valley,  and  North  .\nna.  In  each 
case,  Mr.  Minnick  was  granted 
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temporal)  uiiebLuneu  aLcess  to  these 
power  plants  on  the  basis  of  information 
he  submitted  on  security  questionnaires. 
10  CFR  73.56  and  73.57  require,  in  part, 
that  nuclear  power  plant  licensees 
conduct  access  authorization  programs 
for  individuals  seeking  unescorted 
access  to  protected  and  vital  areas  with 
the  objective  of  providing  high 
assurance  that  individuals  granted 
unescorted  access  are  trustworthy  and 
rehable  and  do  not  constitute  an 
unreasonable  risk  to  the  health  and 
safety  of  the  public.  The  unescorted 
access  authorization  program  must 
include  a  background  investigation, 
including  criminal  history,  and  the 
decision  to  grant  unescorted  access 
authorization  must  be  based  upon  the 
licensee's  review  and  evaluation  of  all 
pertinent  information  developed. 

n 

In  order  to  be  certified  for  unescorted 
access  at  Palo  Verde.  Beaver  Valley,  and 
North  Anna,  Mr.  Minnick  was  required 
to  complete  security  questionnaires 
which  included  a  request  that  he  list  all 
prior  criminal  arrests  or  charges  and 
provide  the  final  disposition  of  each 
such  arrest  or  charge.  Mr.  Minnick 
completed  a  security  questionnaire  on 
September  21,  1992  to  gain  unescorted 
access  to  North  Anna,  on  January  7, 
1993  and  March  12.  1993  to  gain 
unescorted  access  to  Beaver  Valley,  and 
on  September  30,  1993  to  gain 
unescorted  access  to  Palo  Verde.  In  each 
case.  Mr.  Minnick  was  asked  to  list  all 
arrests  and  charges  against  him  and  the 
disposition  of  these  arrests  and  charges, 
with  the  exception  of  juvenile  offenses 
and  traffic  citations  not  involving 
reckless  driving  or  alcohol. 

Although  Mr.  Minnick  listed  one  or 
two  arrests  on  each  of  the  forms  he 
completed,  he  omitted  from  each  of 
these  forms  several  arrests  and  charges 
against  him  that  occurred  between  1971 
and  1988  and  that  were  required  to  be 
listed  on  the  unescorted  access 
authorization  applications.  Mr.  Minnick 
also  omitted  potentially  significant  and 
material  information  associated  with  the 
arrests  that  he  did  list.  Specifically,  he 
consistently  failed  to  disclose  the  fact 
that  he  was  sentenced  to  one  year  in 
prison  and  served  approximately  91 
days  after  being  convicted  in  1988  of 
driving  after  being  declared  an  habitual 
offender,  which  is  a  felony  offense. 
Although  the  arrests  and  charges  that 
Mr.  Minnick  listed  varied  from  form  to 
form,  he  failed  to  provide  a  complete 
list  of  his  arrests  and  charges  that  were 
required  to  be  listed  on  all  of  the 
involved  forms. 

In  August  1994.  the  NRCs  Office  of 
Investigations  (OI)  began  an 


UMI 


investigation  to  determine  whether  Mr. 
Minnick  dehberately  falsified  and/or 
omitted  criminal  history  background 
information  relevant  to  the  granting  of 
unescorted  access.  In  a  report  issued  in 
April  1995,  OI  concluded  that  Mr. 
Minnick  had  deliberately  falsified  his 
criminal  history  background 
information  which  was  used,  in  part,  as 
the  basis  for  granting  him  unescorted 
access  to  four  NRC-licensed  nuclear 
power  plants.  On  October  6.  1995.  the 
NRC  conducted  a  predecisional 
enforcement  conference  with  Mr. 
Minnick  in  Rockville.  Maryland,  to 
assist  in  determining  whether  civil 
enforcement  action  against  him  was 
warranted. 

During  the  enforcement  conference. 
Mr.  Minnick  admitted  that  he  had 
omitted  arrest  information  from  each  of 
the  forms,  but  denied  that  he  did  so 
deliberately.  He  stated  at  various  times 
during  the  conference  that:  (1)  He  may 
have  been  rushed  in  completing  the 
forms:  (2)  he  believed  that,  by  listing 
some  arrest  information,  the  remaining 
information  would  be  discovered  by  the 
investigating  agencies  and  that  he 
believed  a  records  check  would  be 
completed  before  he  was  granted 
unescorted  access;  (3)  he  thought  that 
the  forms  required  criminal  background 
information  only  for  the  previous  5 
years;  (4)  he  completed  the  forms 
without  the  assistance  of  any  records; 
(5)  he  didn't  read  all  of  the  details  in  the 
application;  and  (6)  he  thought  that  by 
writing  "habitual  offender"  everyone 
would  know  that  this  offense  entailed  a 
prison  sentence.  The  NRC  has 
considered  these  statements  but  on 
balance  finds  them  not  to  be  convincing 
because:  (1)  The  questionnaires  were 
clear  in  requesting  information  about  all 
arrests;  (2)  Mr.  Minnick  has  stated  that 
he  read  and  understood  the  language  of 
what  he  was  reading;  (3)  on  some  of  the 
forms.  Mr.  Mirmick  listed  arrests  that 
went  beyond  the  5-year  period  he  stated 
that  he  believed  was  required;  (4)  Mr. 
Minnick  exhibited  a  reasonably  good 
recollection  of  his  arrest  record  in 
listing  different  arrests  on  the  various 
forms  that  he  completed,  and  (5)  Mr. 
Minnick  consistently  failed  to  reveal  the 
fact  that  he  was  sentenced  to.a  year  in 
prison  for  one  offense,  instead 
indicating  that  he  had  received  other 
sanctions  for  that  offense.  During  the 
enforcement  conference,  Mr.  Minnick 
indicated  that  he  now  clearly 
understands  the  importance  of  reporting 
fully  and  accurately  all  information 
requested. 

m 

Based  on  the  information  described 
above,  the  NRC  concludes  that  Mr. 


Minnick  s  onussions  were  deliberate 
and  were  in  violation  of  10  CFR 
50.5(a)(2).  which  prohibits  individuals 
from  deliberately  providing  information 
to  a  licensee  or  a  contractor  that  the 
individual  knows  is  inaccurate  or 
incomplete  in  some  respect  material  to 
the  NRC.  His  omissions  were  material 
because,  as  indicated  above,  licensees 
are  required  to  consider  arrest 
information  in  making  unescorted 
access  determinations. 

The  NRC  must  be  able  to  rely  on 
licensees,  contractors  and  their 
employees  to  provide  information  that 
is  complete  and  accurate  in  all  material 
respects.  This  is  essential  with  respect 
to  access  authorization  programs  at 
nuclear  power  plants  because  temporary 
access  determinations  are  made  on  the 
basis  of  information  provided  by 
individuals  prior  to  completion  of 
background  records  check  and  because 
the  purpose  of  such  programs  is  to 
assure  the  trustworthiness  and 
reliability  of  individuals  granted  access. 
Mr.  Minnick's  deliberate  omissions, 
which  occurred  on  multiple  occasions, 
raise  serious  doubt  as  to  whether  he  can 
be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  NRC 
licensees  and  their  contractors,  and 
raise  doubts  about  his  trustworthiness 
and  reliability. 

Consequently.  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  will  be  conducted  in 
compliance  with  the  Commission's 
requirements  if  Mr.  Minnick  were 
permitted  at  this  time  to  be  involved  in 
any  NRC-licensed  activities.  Therefore, 
the  public  health,  safety  and  interest 
require  that  Mr.  Minnick  be  prohibited 
from  involvement  in  licensed  activities, 
including  obtaining  unescorted  access  at 
a  licensed  facility,  for  a  period  of  one  (1) 
year  from  the  date  of  this  Order  and  that 
for  a  period  of  one  (1)  year  following 
this  prohibition  period  Mr.  Minnick  be 
required  to  inform  the  NRC  if  he  accepts 
employment  with  any  employer  that 
would  involve  work  in  NRC-licensed 
activities. 

rv 

Accordingly,  pursuant  to  Sections 
103,  161b.  161i.  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202.  and  10  CFR  50.5,  it  is  hereby 
ordered,  effective  immediately,  that: 

A.  For  a  one-year  period  from  the  date  of 
this  Order.  Mr.  Gary  A.  Minnick  is  prohibited 
from  engaging  in  NRC-licensed  activities, 
including  obtaining  unescorted  access  at  a 
licensed  facility.  For  the  purpose  of  this 
paragraph.  NRC-licensed  activities  include 
licensed  activities  of:  (1)  an  NRC  licensee;  (2) 


an  Agreement  State  licensee  conducting 
licensed  activities  in  NRC  jurisdiction 
pursuant  to  10  CFR  150.20;  and  (3)  an 
Agreement  State  licensee  involved  in 
distribution  of  products  that  are  subject  to 
NRC  jurisdiction. 

B.  For  a  one- year  period  following  the  one- 
year  prohibition  under  paragraph  A  above, 
Mr.  Minnick  shall,  within  20  days  of  his 
acceptance  of  each  employment  offer 
involving  NRC-licensed  activities  or  his 
becoming  involved  in  NRC-licensed  activities 
as  defined  in  Paragraph  A  above,  provide 
notice  to  the  Director.  Office  of  Enforcement, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  2055.5.  if  he  accepts 
employment  with  any  employer  that  would 
involve  work  in  NRC-licensed  activities.  The 
notice  shall  include  the  name,  address,  and 
telephone  number  of  the  employer.  In  the 
first  notification.  Mr.  Minnick  shall  include 
a  statement  of  his  commitment  to  compliance 
with  regulatory  requirements  and  the  basis 
why  the  Commission  should  have  confidence 
that  he  will  now  comply  with  NRC 
requirements. 

The  Director.  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Minnick  of  good 
cause. 


In  accordance  with  10  CFR  2.202.  Mr. 
Minnick  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order  within 
'  20  days  of  the  date  of  this  Order.  The 
answer  may  consent  to  the  conditions  of 
this  Order.  The  answer  may  also  request 
a  hearing  on  this  Order.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555  and  include  a  statement  of 
good  cause  for  the  extension. 

Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  on  which  Mr. 
Minnick  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief,  Docketing  and  Service  Section, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
and  to  the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  IV.  Suite  400,  611  Ryan 
Plaza.  Arlington,  Texas  76011,  and  to 


Mr.  Minnick  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Minnick.  If  a  person  other  than  Mr. 
Minnick  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  or  her  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Minnick  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

For  the  Nuclear  Regulatory  Commission. 
Dated  at  Rockville,  Maryland  this  22nd  day 
of  December  1995. 

James  L.  Milhoan 

Depu  ty  Executive  Director  for  Nuclear  Reactor 

Regulation,  Regional  Operations  and 

Research. 

[FR  Doc.  96-00041  Filed  1-2-96;  8:45  am) 

BILUNG  CODE  759<M)1-P 


PRESIDENTA..  ADVISORY 
COMMITTEE  ON  GULF  WAR 
VE^^ERANS   lLNESSES 

Meeting 

AGENCY:  Presidential  Advisory 

Committee  on  Gulf  War  Veterans' 

Illnesses. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act,  this 
notice  is  hereby  given  to  announce  an 
open  meeting  concerning  the 
Presidential  Advisory  Committee  on 
Gulf  War  Veterans'  Illnesses. 
DATE:  January  31,  1996.  8:30  a.m.-5:00 
p.m. 

PLACE:  Stouffer  Renaissance  Mayflower 
Hotel.  1127  Connecticut  Avenue,  NW, 
Washington,  DC,  20036. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26,  1995.  The  purpose  of 
this  committee  is  to  review  and  provide 


recommendations  on  the  full  range  of 
government  activities  associated  with 
Gulf  War  veterans'  illnesses.  The 
committee  reports  to  the  President  . 
through  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Veterans 
Affairs.  The  committee  members  have 
expertise  relevant  to  the  fimctions  of  the 
committee  and  are  appointed  by  the 
President  from  non-Federal  sectors. 

Tentative  Agenda 

Wednesday,  January  31,  1996 

8:30  a.m.    Call  to  order  opening  remarks 

8:35  a.m.    Public  comment 

9:05  a.m.    Discussion  of  interim,  report 

10:30  a.m.    Break 

12:00  p.m.     Lunch 

1:15  p.m.     Discussion  of  interim  report 

3:30  p.m.     Break 

3:45  p.m.     Discussion  of  interim  report 

5:00  p.m.     Meeting  adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  number  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportimity  to  address  the  Advisory 
Committee.  The  Advisory  Committee 
Chair  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  People 
who  wish  to  file  written  statements  with 
the  Advisory  Committee  may  do  so  at 
any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miles  W.  Ewing,  Presidential  Advisory 
Committee  on  Gulf  War  Veterans' 
Illnesses,  1411  K  Street,  N.W..  suite 
1000.  Washington.  DC 
20005.Telephone:  (202)  761-0066.  Fax: 
(202) 761-0310. 

Dated:  December  8, 1995. 
C. A,  Bock, 

Federal  Register  Liaison  Officer,  Presidential 

Advisory  Committee  on  Gulf  War  Veterans ' 

Illnesses. 

IFR  Doc,  96-00031  Filed  1-2-96;  8:45  am] 
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S  E  C  ^  «  '  t         N  D  EXCHANGE 
COMMISS._N 

Pe  -'  IS.  so.  34-36639;  Internattonal  Series 
ae  e<j~..   so.  911;  File  No.  SR- A  rue  x- 95-50] 

Se'  *^ -•;  J  latory  Organizations;  Notice 
;'  -       ::  of  Proposed  Rule  Change  by 

'-e  A'-.'ncan  Steele  Exchange,  Inc. 
Reta*  rq  to  Commodity  Indexed 

^c.  .Tiber  27,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  December  11.  1995, 
the  American  Stock  Exchange.  Inc. 
C'Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 

SUiUment  of  the  Terms  of  Substance  of 
n.     reposed  Rule  Change 

The  Amex  proposes  to  approve  for 
listing  and  trading  under  Section  107  of 
the  Amex  Company  Guide  commodity 
indexed  preferred  or  debt  securities 
("ComPS").  as  described  below. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below,  the  Amex  has 
prepared  summaries,  set  forth  in  Section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

1.  Purpose 

Under  Section  107  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readily  categorized 
under  the  listing  criteria  for  common 
and  preferred  stocks,  bonds,  debentures 
and  warrants.  The  Amex  now  proposes 
to  list  for  trading  under  Section  107  of 
the  Company  Guide  commodity  indexed 
-  preferred  or  debt  securities.'  Each  issue 
of  the  proposed  securities  will  meet  the 
existing  size  and  distribution 
requirements  of  Section  107.  The  issuers 
of  such  securities  also  will  meet  the 
existing  requirements  under  Section 
107. 

Holders  of  ComPs  generally  will 
receive  a  dividend  or  interest  as 
applicable  on  the  face  value  of  their 
securities.  The  frequency  and  rate  of  the 
dividend  or  interest  payment  will  vary 
from  issue  to  issue  based  upon 
prevailing  interest  rates  and  other 
factors.  In  addition,  investors  will 
receive  at  maturity  a  payment  linked  to 
the  price  of  a  single  commodity  in 
accordance  with  the  following  formula: 

Face  Amount  x  (Ending  Commodity 
Price/Beginning  Commodity  Price) 

Commodity  prices  will  be  determined 
in  a  manner  described  in  greater  detail 


within.  In  addition,  commodity  prices 
for  the  purpose  of  determining  the 
payment  to  holders  at  maturity  will  be 
determined  by  reference  to  prices  for  a 
linked  commodity  over  at  least  a  ten 
business  day  period.  The  securities  will 
have  a  term  of  from  two  to  ten  years. 
Holders  of  the  securities  will  have  no 
claim  to  any  of  the  underlying  physical 
linked  commodities.  The  Exchange 
anticipates  that  the  issuer  will  link 
different  issues  of  ComPS  to  the 
following  commodities:  West  Texas 
Intermediate  ("WTI")  crude  oil,  natural 
gas.  unleaded  gasoline,  heating  oil. 
aluminum  ("Al").  copper  ("Cu").  zinc 
("Zn").  nickel  ("Ni"),  gold,  silver  and 
platinum. 

The  prices  for  the  commodities  linked 
to  the  proposed  ComPS  will  be  based 
upon:  (i)  London  Metal  Exchange 
("LME")  closing  prices  for  the  futures 
contracts  expiring  the  third  Wednesday 
of  March.  June.  September  and 
December  (with  respect  to  the  linked 
base  metals);  (ii)  New  York  Mercantile 
Exchange  ("NYMEX")  official 
settlement  prices  for  the  near  term 
futures  contract  expiring  every  month 
(with  respect  to  the  linked  energy 
commodities);  (iii)  NYMEX  official 
settlement  prices  for  the  platinum 
contract  expiring  January.  April.  July 
and  October;  (iv)  Commodity  Exchange 
("COMEX")  official  settlement  prices  for 
the  gold  contract  expiring  February. 
April.  June.  August  and  December;  and 
(v)  COMEX  official  settlement  prices  for 
the  silver  contract  expiring  March.  May. 
July.  September  and  December.  These 
prices  are  widely  reported  by  vendors  of 
financial  information  and  the  press.  The 
following  charts  describe  the  linked 
contracts: 


No. 


1  .. 

2  .. 

3  ., 

4  ., 

5  .. 

6  .. 

7  .. 

a .. 
9  .. 

10 

11 


Officiai  commodity  name  & 
units 


Aluminum  S/MT  (Metric  Tons) 

Copper  S/MT  

Nickel  S/MT  _„ 

Zinc  S/MT  

Heating  Oil  #2  S/gai  

Natural  Gas  S/MM  BTU  

Unleaded  Gas  Sgal  

WTI  Light  Sweet  Crude  S/BBL 

Platinum  S/troy  oz  

Gotd 

Sitver  


Exchange 


LME 

LME 

LME 

LME 

NYMEX 

NYMEX 

NYMEX 

NYMEX 

NYMEX 

COMEX 

COMEX 


Units  per  contract 


25  tons 

25  tons 

6  tons 

25  tons 

42,000  gal 

10,000  MM  BTU 

42,000  gal 

1,000  t)bl 

50  troy  oz  

100  troy  02  

5,000  troy  oz  .... 


Contract  used  in  index 


Third  Wednesday  of  Mar.,  Jun.,  Sep.  and  Dec. 

Third  Wednesday  of  Mar.,  Jun.,  Sep.  and  Dec. 

Third  Wednesday  of  Mar.,  Jun.,  Sep.  and  Dec. 

Third  Wednesday  o(  Mar.,  Jun.,  Sep.  and  Dec. 

Every  month. 

Every  month. 

Every  month. 

Every  month. 

Jan.,  Apr.,  Jul.,  Oct. 

Feb.  Apr.,  Jun.,  Aug.  arxl  Dec. 

Mar.,  May,  Jul.,  Sep.  and  Dec. 


'  The  Underwriter  of  the  proposes  securities  has 
advised  the  Exchange  that  the  securities  will 
complv  with  the  "hybrid  exemption"  of  the 
Commodity  futures  Trading  Commission  ("CFTC") 
under  17  CFR  Part  34.  The  underwriter  has  further 


advi.sed  the  Exchange  thai  it  has  presented  a 
description  of  the  structure  and  sample  term  sheet 
of  the  ComPs  product  to  the  staff  of  the  CITC.  who 
have  raised  no  objection  to  the  structure. 
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Commodity 

Avg.  daily 
volume  (in 
contracts) 

Avg,  open 
interest  (in 
contracts) 

Al 

Cu  

Ni  

Zn 

Heating  Oil 

Natural  Gas  

Unleaded  Gas  ... 

WTI  

Gold  

Silver 

58.417 
68,945 
13,620 
21.212 
36,184 
25.495 
30.331 
107,654 
33.860 
23.954 
3.572 

257.886 
207,748 

58.515 
100,518 
159,614 
130,255 

93.225 
41 1 .483 
155.347 
120,027 

Platinum 

23.239 

The  value  of  the  linked  commodities 
will  be  calculated  using  one  of  three 
pricing  methodologies,  as  described 
below;  (1)  Excess  Return.  (2)  Total 
Return  or  (3)  Price  Return 
methodologies. 

a.  Excess  Return 

When  the  Excess  Return  methodology 
is  employed,  it  is  anticipated  that 
holders  of  the  proposed  ComPS  will 
realize  a  return  on  their  investment 
equivalent  to  a  trading  strategy  that 
holds  a  fully  collateralized  near  term 
commodity  futures  contract  for  the 
linked  commodity  and.  near  the 
expiration  of  the  contract,  rolls,  the 
position  into  the  next  nearest  designated 
contract.  To  minimize  possible  pricing 
volatility  arising  fi-om  conducting  the 
"roll"  on  a  single  business  day,  the 
substitution  of  the  new  contract  for  the 
old  will  be  accomplished  over  a  five 
business  day  period  in  increments  of 
20%  of  the  index  value.  For  example, 
the  index  change  on  the  day 
immediately  following  the  first  roll  is 
80%  of  the  old  contract  change  plus 
20%  of  the  new  contract  change.  On  the 
next  day,  the  index  change  is  60%  old 
contract  and  40%  new  contract  and  so 
forth  until  after  the  last  roll  day  the 
index  change  is  now  100%  the  new 
contract  change.  For  energy 
coihmodities,  the  "roll"  will  be 
conducted  each  month.  For  base  and 
precious  metals,  due  to  the  absence  of 


a  designated  contract  for  each  month. 
the  "roll"  will  be  conducted 
periodically  into  the  designated 
contract.  Rolls  for  all  commodities  will 
begin  on  the  fifth  business  day  of  the 
month.  If  a  market  disruption  (e.g.,  a 
limit  price  move,  no  trading  or  limited 
trading)  occurs  on  a  roll  day,  then  the 
affected  commodity  wall  not  roll  on  that 
day.  and  the  volume  to  roll  will 
accumulate  and  roll  on  the  next 
available  day. 

The  Excess  Return  methodology  for 
calculating  the  value  of  the  linked 
commodity  will  permit  investors  to 
realize  the  return  on  holding  a 
continuous  unleveraged  investment  in 
the  nearby  futures  contract.  The 
investment  return  of  this  strategy  can  be 
characterized  as  the  sum  of  "price" 
return  and  "roll"  return  and  is  simply 
the  return  from  holding  a  continuous 
position  in  nearby  futures  contracts  and. 
as  the  contract  nears  expiration,  selling 
it  and  reinvesting  all  proceeds  into  the 
next  designated  contract.  Price  return  is 
the  return  that  arises  solely  from 
changes  over  time  in  the  price  of  the 
nearby  contract.  Thus,  if  on  the  first  day 
of  a  given  month  the  price  of  the  nearby 
contract  is  $15.00.  and  on  the  30th  day 
of  such  month  the  price  of  the  contract 
is  $15.50,  the  investor  in  such  contract 
has  earned  a  price  return  of  3.3% 
($0.50/$15  or  3.33%).  Roll  return 
represents  the  yields  which  are 
potentially  available  as  a  result  of  the 
differential  between  the  prices  for 
shorter-dated  commodity  futures 
positions  and  the  prices  for  longer-dated 
commodity  future  positions.  The  price 
of  the  longer-dated  position  may  be 
higher  or  lower  than  the  price  of  the 
shorter-dated  position  based  on  a 
variety  of  factors,  including  the  cost  of 
transportation,  storage  and  insurance  of 
commodities,  the  expectations  of  market 
participants  with  respect  to  future  price 
trends  and  general  supply  and  demand 
trends. 

Many  commodity  markets,  including 
those  for  base  metals  and  energy 


products,  have  historically  been  in 
backwardation  for  extended  periods 
(i.e.,  the  nearby  futures  contracts  are 
more  expensive  than  longer  dated 
contracts).  This  creates  an  opportunity 
to  increase  the  return  available  through 
an  investment  in  such  commodities  by 
establishing  longer-dated  positions  in 
the  commodities  and  continuously 
"rolling"  such  positions  forward  as  they 
approach  expiration.  With  the  passage 
of  time,  longer-dated  positions  replace 
expiring  shorter-dated  positions. 
Positions  that  were  formerly  longer- 
dated  but  which  have  become  shorter- 
dated  positions  are  rolled  forward  and 
sold,  with  the  proceeds  used  to 
purchase  longer-dated  replacement 
contracts.  This  process  results  in  the 
realization  of  the  roll  return.  However, 
if  the  prices  for  shorter-dated  positions 
are  less  than  the  prices  for  longer-dated 
positions  (a  condition  referred  to  as 
"contango")  the  investor  may  bear  a  cost 
with  rolling  futures  positions  forward, 
even  where  prices  for  shorter-dated 
positions  remain  constant  or  increase. 
This  potential  cost  arises  from  the  fact 
that  as  longer-dated  contracts  become 
shorter-dated  contracts  and  then 
approach  expiration,  the  prices  of  such 
contracts  may  decrease  relative  to  the 
prices  for  the  same  contract  when  it  was 
further  away  from  expiration.  Thus,  as 
the  maturing  contracts  are  sold  and 
rolled  into  longer-dated  positions,  the 
investor  realizes  a  relatively  smaller 
amount  of  proceeds,  and  must  purchase 
the  newly  acquired  longer  dated  futures 
contract  at  a  higher  price. 

The  example  that  follows  illustrates 
the  calculation  of  Excess  Return  as  the 
sum  of  price  and  roll  return.  In  the 
example,  spot  prices  move  from  $15  to 
$15.50  over  one  month,  and  the  one 
month  second  nearby  contract  moves 
fi-om  14.40  to  $15  (i.e.,  the  price  curve 
remains  in  a  constant  $0.50 
backwardation).  Holding  period  Excess 
Return,  therefore,  is  ($15.50-$14.50)/ 
$14.50  or  6.9%. 


Calculating  Excess  Return  in  a  Backwardated  Market 


1st  Nearby  Contract  and  Price  

2nd  Nearby  Contract  and  Price  , 

P/L  on  Oct  Position  Initiated  Aug  1st , 

Holding  Period  Spot  Return  

Holding  Period  Excess  Return 


Aug.  1st 


Sep.  SI  5.00 
Oct  Si  4.50  . 


Sept.  1st 


Oct.  Si  5.50 

Nov.  SI  5.00 

SI  .00 

3.3%  (on  Sep.  contract) 

6.9%  (on  Oct.  contract) 


b.  Total  Return 

As  stated  above,  the  proposed 
securities  also  may  use  a  "Total  Return" 
methodology  to  value  the  linked 
commodities.  The  Total  Return 


methodology  simply  adds  the  element 
of  return  arising  from  an  investment  in 
U.S.  Treasury  bills  to  the  value  of  the 
linked  commodity  as  calculated  by  the 
Excess  Return  methodology  described 


above.  The  element  of  return  arising 
from  and  investment  in  Treasury  bills  is 
referred  to  as  collateral  return 
("collateral  return").  Thus,  Total  Return 
equals  Excess  Return  plus  an  interest 


M8 
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:aie  eqiiudiem  lo  me  L.i.  Treasury  bill 
rate. 

If  the  Total  Return  methcxiology  is 
used,  securities  will  not  have  a  separate 
dividend  or  interest  payment,  or  if  they 
do  have  a  separate  dividend  or  interest 
payment,  it  will  be  substantially  less 
than  if  the  Excess  Return  methodology 
were  used.  The  return  based  upon  the 
Treasury  bill  rate  will  be  calculated 
using  a  13  week  T-bill  yield, 
compounded  daily  at  the 
decompounded  discount  rate  of  the 
most  recent  weekly  U.S.  Treasury  bill 
auction  as  found  in  the  H.15  (519) 
report  published  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  on  the  full  value  of  the 
commodity.  Interest  will  accrue  on  an 
actual  day  basis  over  weekends  and 
holidays  at  the  previous  day's  rate. 

c.  Price  Return 

If  a  Price  Return  mtethodology  is 
employed,  the  value  of  the  linked 
commodity  at  maturity  of  the  ComPS 
will  be  determined  by  reference  to  the 
price  of  a  specified  near  term  futures 
contract.  The  use  of  the  Price  Return 
methodology  eliminates  the  elements  of 
roll  and  collateral  return  from  the 
valuation  of  the  bnked  commodities.^  If 
the  Price  Return  methodology  is  used  to 
determine  the  value  of  the  liriked 
commodity,  the  holders  of  the  proposed 
ComPS  generally  will  receive  a 
dividend  or  interest  payment  on  the  face 
value  of  their  securities,  the  frequency 
and  rate  of  which  will  vary  from  issue 
to  issue  depending  upon  prevailing 
interest  rates  and  other  factors. 

It  is  anticipated  that  the  contract 
underlying  a  particular  ComPS  will 
remain  unchanged  during  the  term  of 
the  instrument.  Certain  developments, 
however,  may  necessitate  changes  with 
respect  to  the  underlying  contract.^ 
Decisions  regarding  such  changes  will 


'  When  a  Price  Return  methodology  is  utilized, 
the  E.xchange  believes  the  proposed  commodity 
indexed  preferred  securities  are  in  some  respects 
similar  lo  New  York  Stock  Exchange  ("NYSE") 
listed  preferred  securities  that  currently  trade  under 
the  symbols  FCX  B.  FCX  C  and  FCX  D.  These  NYSE 
listed  securities  pay  a  floating  quarterly  dividend 
expressed  in  terms  of  a  fraction  of  an  ounce  of  gold 
or  silver,  and  the  value  of  these  securities  at 
maturity  also  is  expressed  as  a  fraction  of  an  ounce 
of  gold  or  silver.  For  example,  the  dividend  on  the 
FCX  B  preferred  equals  000075  ounces  of  gold  per 
share,  and  its  maturity  value  is  .1  ounce  of  gold  per 
share.  For  purposes  of  these  securities,  the  price  of 
gold  and  silver  is  determined  by  reference  to  the 
London  Ttxing  for  these  metals.  A  total  of 
15.065.580  shares  of  these  securities  with  an 
original  issue  price  of  approximately  SSOO  million 
were  listed  between  ,\ugust  1993  and  July  1994. 

^  Such  developments  could  include,  among  other 
things,  changing  liquidity  conditions  or  the 
discontinuation  of  existing  contracts  or  the 
emert^ence  of  new    benchmark"  contracts  for  the 
particular  linked  commodity. 


be  determined  by  u  pu;ii.>  i.uuiiiiaititj 
consisting  of  employees  of  the 
commodities  and  research  areas  of  the 
underwriter  or  its  affiliates  as  well  as 
independent  industry  and  academic 
experts.  Employees  of  the  underwriter 
or  its  affiliates  will  be  restricted  to  an 
advisory,  non-voting  membership  on  the 
committee.  Members  of  the  policy 
committee  will  be  prohibited  from 
trading  ComPS. 

If  it  becomes  necessary  to  choose  a 
replacement  contract,  the  "new" 
replacement  contract  will  meet  the 
following  criteria:  (i)  it  will  be  priced  in 
U.S.  dollars,  or  if  priced  in  a  foreign 
currency,  the  exchange  on  which  the 
contract  is  traded  must  publish  an 
official  exchange  rate  for  conversion  of 
the  price  into  U.S.  dollars  and  such 
currency  must  be  freely  convertible  into 
U.S.  currency,  (ii)  it  will  be  traded  on 
a  regulated  futures  exchange  in  the  U.S., 
Canada,  U.K,  Japan,  Singapore  or  an 
O.E.C.D.  country,*  and  (iii)  it  will  have 
a  minimum  aimual  volume  of  300,000 
contracts  or  $500  million.  The 
underwriter  will  immediately  notify  the 
Exchange  and  vendors  of  financial 
information  in  the  event  that  there  is  a 
change  in  the  futures  contract 
underlying  a  particular  series  of  ComPS. 

The  Amex  represents  that  it  is  able  to 
obtain  market  surveillance  information, 
including  customer  identity 
information,  with  respect  to  transactions 
occurring  on  the  LME  pursuant  to  its 
information  sharing  arrangement  with 
the  Securities  and  Futures  Authority 
("SFA")  in  the  United  Kingdom  and 
through  the  Intermarket  Surveillance 
Group  ("ISG ')  *.  The  Exchange  also  is 
able  to  obtain  market  surveillance 
information,  including  customer 
identity  information,  with  respect  to 
transactions  occurring  on  NYMEX  or 


♦The  O.E.C.D.  (Organization  of  Economic 
Cooperation  and  Development)  consists  of  the 
following  countries:  the  U.S..  Japan.  Germany. 
France.  Italy.  U.K..  Canada.  Australia.  Austria. 
Belgium.  Denmark.  Finland.  Greece.  Iceland. 
Ireland.  Luxembourg.  Mexico.  Netherlands.  New 
Zealand.  Norway,  Portugal.  Spain.  Sweden. 
Switzerland  and  Turkey. 

'  The  ISG  was  formed  on  July  14,  1983  to.  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surveillance  Group  Agreement,  (ulv  14. 
1983.  The  most  mceni  amendment  lo  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  (anuary  29,  1990. 
See  Second  Amendment  lo  the  Intermarket 
Surveillance  Group  Agreement,  (anuary  29,  1990. 
The  domestic  members  of  the  ISG  are  the  Amex;  the 
Boston  Stock  Exchange,  Inc.:  the  Chicago  Board 
Options  Exchange.  Inc.:  the  Chicago  Stock 
Exchange.  Inc.:  the  National  Association  of 
Securities  Dealers.  Inc.:  ihe  New  York  Stock 
Exchange.  Inc.:  the  Pacific  Slock  E.xchange.  Inc.; 
and  the  Philadelphia  Stock  Exchange.  Inc.  The  SFA 
is  an  affiliate  member  of  ISG. 


COMEX  pursuant  to  its  information 
sharing  agreement  with  NYMEX.  In 
addition,  the  Exchange  is  able  to  obtain 
market  surveillance  information, 
including  customer  identity 
information,  regarding  transactions  on 
several  other  futures  exchanges  in  the 
U.S.  and  abroad  through  the  ISG. 

In  the  event  that  the  policy  committee 
determines  that  the  contract  underlying 
a  ComPS  should  be  changed,  and  it 
identifies  an  appropriate  benchmark 
replacement  contract,  the  substitution  of 
the  new  contract  for  the  old  only  will  be 
done  where:  (1)  The  Exchange  has 
established  a  comprehensive 
information  sharing  agreement  with  the 
market  or  self-regulator  for  the 
replacement  contract,^  or  (2)  the  SEC 
has  established  suitable  alternative 
arrangements  with  an  appropriate 
regulator  of  the  market  for  the 
replacement  contract.  When  there  is  no 
suitable  benchmark  replacement 
contract  or,  there  is  suitable  benchmark 
contract  but  the  Exchange's  or  the 
Commission's  information  sharing 
arrangements  do  not  meet  the  above 
criteria,  then  the  affected  ComPS  either 
will  be  called  by  the  issuer  or  the 
payment  to  be  made  to  holders  at 
maturity  will  be  fixed  as  of  such  time 
using  prices  derived  from  the  old 
underlying  contract,  and  thereafter  the 
principal  amount  will  not  fluctuate 
throughout  the  term  of  the  instrument  as 
a  result  of  the  price  of  a  linked 
commodity. 

The  undienvriter  intends  to  retain  the 
services  of  an  independent  calculation 
agent  to  compute  the  value  of  the  linked 
commodities  in  accordance  with  the 
protocols  described  above  if  a  Total 
Return  or  an  Excess  Return 
methodology  is  employed  since  the 
value  of  the  linked  commodities  will 
vary  from  the  prices  of  the  relevant 
futures  contracts  then  trading  due  to  the 
incorporation  of  roll  and  collateral 
return  into  the  value  of  the  linked 
commodities.  With  respect  to  the  linked 
energy  and  precious  metal  commodities 
{i.e.,  those  commodities  traded  in  the 
U.S.),  the  value  of  such  commodities  for 
purposes  of  the  proposed  securities  will 
be  calculated  every  60  seconds  and 
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"The  Exchange  currently  has  information  sharing 
arrangements  that  qualify  as  comprehensive 
information  sharing  agreements  with  the  following 
futures  markets  and  self-regulators:  Chicago  Board 
of  Trade.  Chicago  Mercantile  Exchange.  London 
International  Financial  Futures  and  Options 
Exchange.  Montreal  Exchange.  New  York  Futures 
Exchange,  New  York  Mercantile  Exchange  and  the 
U.K.  Securities  and  Futures  Authority.  From  time 
to  time,  moreover,  the  Exchange  may  enter  into  new 
information  sharing  arrangements  that  qualify  as 
comprehensive  information  sharing  agreements 
with  securities  and  futures  markets  and  self- 
regulators  other  than  those  with  which  the 
Exchange  currently  ha*  such  agreements. 


disseminated  to  vendors  of  financial 
data  via  the  Exchange's  Network  B. 
With  respect  to  base  metals  (i.e..  those 
traded  on  the  LME),  the  value  of  the 
commodities  will  be  continuously 
disseminated  on  Network  B,  but  will  be 
updated  only  once  per  day  during  U.S. 
market  hours  as  the  market  for  the 
relevant  contracts  does  not  trade  in  a 
continuous  fashion  when  the  U.S. 
securities  markets  are  open. 

Since  commodity  returns  historically 
have  been  negatively  correlated  with 
financial  assets,  the  Exchange  believes 
that  the  ownership  of  ComPS  (although 
their  return  is  uncertain)  will  help  to 
diversify  a  portfolio  of  financial 
instruments.  The  proposed  ComPS  also 
will  benefit  the  producers,  consumers 
and  dealers  of  the  underlying 
commodities  by  permitting  them, 
through  the  issuance  of  ComPS,  to  raise 
low  cost  capital. 

Returns  to  investors  in  ComPS  are 
unleveraged  with  neither  a  cap  nor  a 
floor.  There  is  an  element  of  derivative 
pricing,  however,  with  respect  to  the 
calculation  of  the  final  payment.  The 
Exchange,  accordingly,  will  require 
members,  member  organizations  and 
employees  thereof  to  make  a 
determination  with  respect  to  customers 
whose  accoujtts  have  not  previously 
been  approved  to  trade  futures  or 
options  that  a  transaction  in  the 
proposed  securities  is  suitable  for  such 
customer.  In  addition,  members, 
member  organizations  or  employees 
thereof  recommending  a  transaction  in 
ComPS  would  be  required:  (1)  To 
determine  that  the  transaction 
recommended  is  suitable  for  the 
customer  and  (2)  to  have  a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of, 
the  recommended  transaction.  The 
Exchange  will  distribute  a  circular  to  its 
membership  prior  to  trading  ComPS 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  such  securities  and 
highlighting  the  special  risks  and 
characteristics  thereof. 

ComPS  will  be  subject  to  the  equity 
margin  and  trading  rules  of  the 
Exchange  except  that,  where  ComPS  are 
issued  as  debt  in  denominations  with  a 
face  value  of  $1,000  or  greater,  they  will 
be  traded  subject  to  the  Exchange's  debt 
trading  rules. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 


fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
50  and  should  be  submitted  by  January 
24. 1996. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  96-35  Filed  1-2-96;  8:45  am] 
BILLING  CODE  8010-01-M 

[Release  No.  34-36635;  File  No.  SR-CBOE- 
95-52] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the 
Suspension  of  the  Ten  Contract  Firm 
Quote  Requirement  During  Fast 
Markets 

December  22,  1996. 
I.  Introduction 

On  September  5,  1995,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder,^  to  amend  CBOE 
Rules  8.51,  6.6  and  6.20  Interpretation 
.09  to:  (i)  Remove  the  pilot  status  of 
Rule  8.51;  (ii)  conform  Rule  8.51  to  the 
existing  practice  of  permitting,  but  not 
requiring.  Floor  Officials  to  suspend  the 
ten  contract  firm  quote  requirement  of 
Rule  8, 51(a)  during  a  fast  market;  (iii) 
expand  the  group  of  persons  with 
authority  to  grant  suspensions, 
exemptions  or  exceptions  to  Rule  8.51 
(currently  only  the  Market  Performance 
Committee)  to  any  two  Floor  Officials, 
(iv)  specify  that  when  a  fast  market  is 
declared  any  two  Floor  Officials  have 
the  power  to  suspend  the  firm  quote 
requirement  of  Rule  8.51  and  turn  off 
the  Retail  Automatic  Execution  System 
("RAES");  (v)  allow  the  senior  person 
then  in  charge  of  the  Exchange's  Control 
Room  to  suspend  the  ten  contract  firm 
quote  requirement  under  certain 
circumstances;  and  (vi)  amend  Rule  6.20 
Interpretation  .09  to  clarify  the  instances 


'  17  CFR  200.30-3(a)(12)  (1994). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19(b)-4. 
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where  a  member  of  the  Market 
Performance  Committee  may  perform 
the  functions  of  a  Floor  Official. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  October  25.  1995.* 
The  Commission  received  one  comment 
letter  concerning  the  proposed  rule 
change.'*  This  order  approves  the 
Exchange's  proposal. 

II.  Description  of  the  Proposal 

The  purposes  of  the  proposal  are:  (1) 
To  approve  Rule  8.51  ("ten  contract  firm 
quote  requirement")  on  a  permanent 
basis,  removing  the  current  pilot 
program  designation.  (2)  to  conform 
Rule  8.51  to  the  existing  practice  of 
permitting,  but  not  requiring.  Floor 
Officials  to  suspend  the  ten  contract 
firm  quote  requirement  of  Rule  8.15(a) 
during  a  fast  market.  (3)  to  expand  the 
group  of  persons  with  authority  to  grant 
suspension,  exemptions,  or  exceptions 
to  the  firm  quote  requirement  from  the 
Market  Performance  Committee 
members  to  any  two  Floor  Officials.  (4) 
to  specify  that  when  a  fast  market  is 
declared  pursuant  to  Rule  6.6,  two  Floor 
Officials  have  the  power  to  suspend  the 
firm  quote  requirement  of  Rule  8,51  and 
turn  off  RAES.  (5)  grant  the  senior 
person  then  in  charge  of  the  Exchange's 
Control  Room  the  authority  to  suspend 
the  ten  contract  firm  quote  requirement, 
if  there  is  a  system  malfunction  that 
affects  the  Exchange's  ability  to 
disseminate  or  update  market  quotes, 
and  (6)  to  amend  Rule  6.20 
Interpretation  .09  to  clarify  that  the 
instances  where  a  member  of  the  Market 
Performance  Committee  may  perform 
the  functions  of  a  Floor  Official  include 
enforcing  policies  and  acting  pursuant 
to  rules  related  to  RAES.  fast  markets, 
and  the  ten  contract  firm  quote 
requirement. 

Rule  8.51(a)  requires  a  trading  crowd 
to  sell  (buy)  at  least  ten  contracts  at  the 
offer  (bid)  which  is  displayed  when  a 
buy  (sell)  customer  order  reaches  the 
trading  crowd.  Initially,  this  rule  was 


UMI 


'See  Securities  Exchange  Act  Release  No.  36391 
(October  18.  1995),  60  FR  54737. 

♦The  Security  Traders  Association  ("STA") 
supports  the  proposal  to  codify  the  Exchange's 
authority  to  suspend  the  ten  contract  firm  quote 
requirement  during  a  fast  market  because  it  will 
permit  the  market  to  react  promptly  to  systems 
malfunctions,  events  in  the  market,  or  other 
circumstances  which  interfere  with  the  Exchange's 
ability  to  disseminate  current  and  accurate  quotes. 
The  STA  believes  that  a  self-regulatory  organization 
must  have  the  power  and  authority  to  modify, 
within  limits,  any  technological  or  operational 
procedure  immediately  upon  determining  that  it 
does  not  fulfill  its  intended  purpose.  .See  Letter 
from  William  R.  Rothe.  Chairman,  and  John  L. 
Watson,  in.  President.  STA,  to  Jonathan  G.  Katz, 
Secretary,  Commission;  dated  November  15,  1995 
("Comment  Letter"). 


adopted  as  an  Exchange  pilot  program 
to  be  monitored  and  enforced  by  the 
Exchange's  Market  Performance 
Committee.'  The  ten  contract  finn  quote 
requirement  has  been  in  effect  since 
1989,  and  the  Exchange  believes  it  is 
now  time  to  remove  the  designation  as 
a  pilot  program.  The  Exchange  believes 
that  the  ten  contract  firm  quote 
requirement  has  been  beneficial  to 
investors  and  has  provided  greater 
liquidity  to  the  markets  by  requiring 
that  the  orders  of  non-broker  dealer 
customer  be  filled  for  at  least  ten 
contracts  at  the  displayed  quote  price. 
The  Exchange  further  represents  that 
trading  crowds  are  aware  of  the 
requirements  of  Rule  8.51  and  have 
generally  been  able  to  meet  its 
requirements.* 

Rule  8.51(a)(2)  currently  provides  that 
the  ten  contract  firm  quote  requirement 
will  be  in  effect  unless  a  fast  market  has 
been  declared.  Although  not  presently 
explicit  in  the  rules,  it  is  current 
practice  not  to  automatically  suspend 
this  requirement  when  a  fast  market  has 
been  declared.  The  Exchange  proposes 
to  amend  Rule  8.51(a)(2)  and  add 
Interpretation  .07  to  clarify  that  the  ten 
contract  firm  quote  requirement  in 
paragraph  (a)  of  Rule  8.51  is  not 
automatically  suspended  when  a  fast 
market  is  declared.  Instead, 
Interpretation  .07  would  provide  that 
any  two  Floor  Officials  have  the  power, 
but  are  not  required,  to  suspend  this 
requirement  when  a  fast  market  has 
been  declared. 

CBOE  believes  the  interests  of  a  fair 
and  orderly  market  are  better  served 
when  the  rules  allow  Exchange  officials 
the  discretion  to  evaluate  market 
conditions  and  circumstances  and  to 
exercise  their  judgment  as  to  whether 
the  ten  contract  firm  quote  requirement 
should  be  suspended  in  a  fast  market. 
This  permits  the  firm  quote  requirement 
to  remain  in  place  for  the  benefit  of  non- 
broker  dealer  customers  even  when  a 
fast  market  has  been  declared,  except  in 
those  specific  instances  where  two  Floor 
Officials  have  determined  that  the  ten 
contract  firm  quote  requirement  should 
be  suspended. 

As  set  forth  in  Interpretation  .09  to 
Rule  6.20.  members  of  the  Market 
Performance  Committee  may  perform 
the  functions  of  Floor  Officials  for  the 
purpose  of  enforcing  trading  conduct 
pohcies.  As  Rule  8.51  is  presently 
written,  only  the  Market  Performance 


'See  Securities  Exchange  Act  Release  No.  26924 
(June  13.  1989).  54  FR  26284  (June  22.  1989). 

"  See  Letter  from  Michael  Meyer,  Attorney.  Schiff 
Hardin  &  Waite,  to  John  Ayanian.  Attorney,  Office 
of  Market  Supervision  ("QMS").  Division  of  Market 
Regulation  ("Market  Regulation"),  Conmiission, 
dated  December  14.  1995  CCBOE  Letter"). 


Committee  or  Market  Performance 
Committee  members  acting  as  Floor 
Officials  may  grant  exemptions  from,  or 
make  exceptions  to.  Rule  8.51.  CBOE 
believes  Floor  Officials  fi-om  the  Floor 
Officials  Committee  are  also  qualified  to 
make  decisions  regarding  exemptions 
from,  and  exceptions  to  Rule  8.51. 
CBOE  sees  no  reason  to  limit  this  power 
to  members  of  the  Market  Performance 
Committee.  CBOE  also  believes  that  the 
power  to  suspend  Rule  8.51  once  a  fast 
market  is  declared  should  be  granted  to 
any  two  Floor  Officials,  whether  they 
are  members  of  the  Market  Performance 
Committee  or  members  of  the  Floor 
Officials  Committee. 

CBOE's  proposal  would  grant  equal 
power  to  members  of  the  Floor  Officials 
Committee  and  members  of  the  Market 
Performance  Committee  to  act  under 
Rule  8.51  regarding  suspensions, 
exceptions  to  or  exemptions  from  the 
firm  quote  requirement.  It  is  important 
for  a  timely  decision  to  be  made  once 
a  fast  market  has  been  declared  or  other 
situations  have  arisen  which  warrant 
the  suspension  of  the  firm  quote 
requirement,  or  an  exemption  or 
exception  to  this  requirement.  CBOE 
believes  that  it  could  be  detrimental  to 
a  fair  and  orderly  market  to  delay  action 
until  a  member  of  the  Mafltet 
Performance  Committee  could  be  found 
to  make  such  a  decision  when  members 
of  the  Floor  Officials  Committee  might 
already  be  present  at  the  trading  post. 
To  implement  CBOE's  intention  that 
any  two  Floor  Officials  may  make 
decisions  under  Rule  8.51,  including 
members  of  the  Market  Performance 
Committee  acting  as  Floor  Officials  and 
members  of  the  Floor  Officials 
Committee,  the  proposal  would  amend 
Rule  6.20.  Interpretation  .09.  amend 
Rule  8.51(a)(3),  and  add  Interpretation 
.06  to  Rule  8.51.  In  addition,  the 
proposal  would  amend  Rule  8,51  to 
clarify  that  in  deciding  whether  to  grant 
a  suspension,  exception  to  or  exemption 
from  the  firm  quote,  requirement.  Floor 
Officials  consider  whether  to  do  so 
would  be  in  the  interest  of  a  fair  and 
orderly  market. 

Because  Rule  8.51  requires  that 
Exchange  market  makers  honor  non- 
broker  dealer  customer  orders  at  the 
displayed  quote  for  up  to  ten  contracts, 
it  is  important  that  the  displayed  market 
quote  be  accurate.  Otherwise,  market 
makers  would  be  forced  to  trade  ten 
contracts  at  an  inaccurate  or  "stale" 
quote  price.  Therefore,  if  there  is  a 
system  malfunction  or  other 
circumstance  which  interferes  with  the 
Exchange's  ability  to  disseminate  the 
then  current  and  accurate  quote,  it  is 
important  for  the  Exchange  to  be  able  to 
act  quickly  to  suspend  the  market 


maker's  obligations  under  Rule  8.51 
until  the  difficulty  is  resolved.  To 
implement  such  a  quick  response,  the 
proposal  would  further  amend  Rule  8.51 
to  grant  to  the  senior  person  then  in 
charge  of  the  Exchanges  Control  Room 
the  authority  to  suspend  the  ten  contract 
firm  quote  requirement  contained  in 
Rule  8.51(a)  if  there  is  a  system 
malfunction  or  other  circumstance  that 
affects  the  Exchange's  ability  to 
disseminate  or  update  market  quotes. 
After  exercising  such  authority,  the 
senior  person  would  need  to 
immediately  seek  approval  of  two  Floor 
Officials,  who  would  be  empowered  to 
confirm  or  overrule  the  suspension. 

It  is  important  for  the  Control  Room 
to  have  this  power  to  suspend  the  firm 
quote  requirement,  since  the  Control 
Room  would  most  likely  learn  of  the 
system  malfunction  before  Floor 
Officials  or  other  Exchange  staff. 
Consequently,  the  Control  Room  could 
act  in  a  timely  manner  to  prevent 
market  makers  from  having  to  trade  at 
"stale"  market  quotes.  If  the  Control 
Room  does  invoke  its  power  to  suspend 
the  firm  quote  requirement,  then  the 
Control  Room  would  disseminate  a 
message  notifying  the  public  that  the 
displayed  quotes  are  not  firm  because  of 
a  data  dissemination  problem.  This 
would  inform  non-broker  dealer 
customers  that  their  orders  would  not 
necessarily  be  filled  at  that  displayed 
bid  or  offer.  Once  the  system 
malfunction  has  been  corrected  and  the 
market  quotes  have  been  updated,  either 
the  senior  person  then  in  charge  of  the 
Exchange's  Control  Room  or  two  Floor 
Officials  would  be  required  to  end  the 
suspension  of  the  firm  quote 
requirement. 

As  it  is  presently  written.  Rule  6.6(b) 
provides  that  the  two  Floor  Officials 
declaring  a  fast  market  have  the  power 
to  take  a  number  of  specified  actions 
and  more  generally  to  take  such  other 
actions  as  are  deemed  necessary  in  the 
interest  of  maintaining  a  fair  and  orderly 
market.  When  a  fast  market  has  been 
declared,  pursuant  to  these  general 
powers.  Floor  Officials  will  often,  in  the 
interest  of  maintaining  a  fair  and  orderly 
market,  suspend  the  ten  contract  firm 
quote  requirement  of  Rule  8.51.  This 
decision  to  suspend  the  firm  quote 
requirement  is  made  often  during  a  fast 
market  because  the  displayed  quote  is 
not  current  or  accurate  due  to  the  influx 
of  orders  or  other  unusual 
circumstances.  Therefore,  market 
makers  should  not  be  forced  to  trade  ten 
contracts  at  an  inaccurate  quote.  In 
order  to  notify  members  and  the  public 
that,  during  a  fast  market,  Floor  Officials 
may  suspend  the  firm  quote 
requirements,  CBOE  proposes  to  specify 


in  Rule  6.6(b)  that  when  a  fast  market 
is  declared.  Floor  Officials  have  the 
power  to  suspend  the  ten  contract  firm 
quote  requirement  of  Rule  8.51. 

For  the  same  reasons,  after  a  fast 
market  declaration,  another  action  Floor 
Officials  may  take  in  the  interest  of 
maintaining  a  fair  and  orderly  market  is 
to  turn  off  RAES.  When  RAES  receives 
an  order,  the  system  automatically  will 
attach  to  the  order  its  execution  price, 
determined  by  the  prevailing  market 
quote  at  the  time  of  the  order's  entry 
into  the  system.  A  buy  order  will  pay 
the  prevailing  market  quote  for  an  offer 
and  a  sell  order  will  sell  at  the 
prevailing  market  quote  for  the  bid.  A 
market  maker  who  has  signed  on  as  a 
participant  in  RAES  will  be  designated 
as  a  contra-broker  on  the  trade.  Trades 
are  assigned  to  these  participating 
market  makers  on  a  rotating  basis. 
Therefore,  by  agreeing  to  participate  in 
RAES,  a  market  maker  is  automatically 
assigned  trades  based  on  the  prevailing 
market  quote  that  is  then  being 
disseminated.  Consequently,  it  is 
important  for  the  prevailing  market 
quote  to  be  accurate,  because  otherwise 
market  makers  participating  in  RAES 
may  be  assigned  trades  at  prices  other 
than  the  actual  prevailing  market  quote. 
During  a  fast  market,  often  the  influx  of 
orders  is  greatly  increased  or  other 
unusual  circumstances  exist  that  affect 
the  accuracy  of  the  prevailing  market 
quote.  For  this  reason.  Floor  Officials, 
acting  luider  the  general  powers  of  Rule 
6.6(b),  may  turn  off  RAES  to  prevent 
market  makers  from  being  assigned 
trades  based  on  inaccurate  market 
quotes.  In  order  to  notify'  members  and 
-the  public  that  such  action  may  be  taken 
in  a  fast  market,  CBOE  proposes  to 
amend  Rule  6.6  to  specify  that  Floor 
Officials  have  the  power  to  turn  off 
RAES  after  a  fast  market  has  been    • 
declared. 

If  RAES  is  turned  off  because  of  the 
circumstances  described  above,  the 
orders  that  would  have  been  routed  to 
RAES  will  be  automatically  re-outed  to 
either  the  Public  Automated  Routing 
System  ( 'PAR")  workstation''  or  floor 
broker  printer  in  the  trading  crowd,  or 
to  the  appropriate  member  firm  booth. 
Where  the  order  is  re-routed  will 
depend  upon  parameters  set  by  member 


"  A  PAR  workstation  is  an  automated,  computer- 
based  workstation  that  provides  users  with  the 
ability  to  execute  trades,  transmit  trade  reports,  and 
enter  other  data  and  commands  at  the  touch  of  a 
screen,  thereby  eliminating  the  delay  inherent  in  a 
keyboard-based  system.  Telephone  conversation 
between  Anthony  Montesano.  Manager,  Trading 
Operations.  CBOE.  and  John  Ayanian,  Attorney, 
QMS,  Market  Regulation,  Commission,  on 
December  21,  1995. 


firms  for  their  customers'  orders  prior  to 
entering  the  orders  onto  RAES.* 

Furthermore,  as  Rule  6.6(b)  is 
presently  written,  it  could  be 
interpreted  that  only  the  same  two  Floor 
Officials  who  declared  the  fast  market 
have  the  power  to  take  the  other  actions 
specified  in  Rule  6.6(b).  CBOE's  practice 
has  been  that  any  two  Floor  Officials 
have  the  powers  specified  in  Rule 
6.6(b),  not  just  the  specific  two 
individuals  who  declared  the  fast 
market.  Therefore,  CBOE  proposes  an 
amendment  to  Rule  6.6(b)  to  clarify  that 
any  two  Floor  Officials  have  the  powers 
specified  in  6.6(b). 

CBOE  believes  that  members  of  the 
Market  Performance  Committee,  who 
perform  Floor  Officials  functions,  as 
well  as  Floor  Officials  who  are  members 
of  the  Floor  Officials  Committee,  are 
equally  qualified  to  make  decisions 
regarding  Rule  6.6.  To  clarify  that 
members  of  the  Market  Performance 
Committee  may  also  act  pursuant  to 
Rule  6.6,  the  proposal  would  amend 
Rule  6.20  Interpretation  .09  to  specify 
that  the  Floor  Official  functions  that 
Market  Performance  Committee 
members  may  perform  include  acting 
pursuant  to  rules  related  to  fast  markets 
and  RAES,  Again,  when  circumstances 
arise  which  might  require  the 
declaration  of  a  fast  market,  it  is 
important  for  timely  decisions  to  be 
made  regarding  the  declaration  of  a  fast 
market  and  other  related  decisions 
specified  in  Rule  6.6.  CBOE  believes 
that  it  would  be  detrimental  to  a  fair  and 
orderly  market  to  delay  action  until  a 
Floor  Official  from  the  Floor  Officials 
Committee  is  found  to  make  such 
decisions  when  members  of  the  Market 
Performance  Committee  might  already 
be  present  at  the  trading  post. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act.  in  that  the  proposal  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest  by:  (1)  Enabling 
any  two  Floor  Officials  to  evaluate  and 
consider  market  conditions  and 
circumstances  in  determining  whether 
to  suspend  the  firm  quote  requirement 
of  Rule  8.51  during  a  fast  market;  (2) 
clarifying  the  powers  of  Market 
Performance  Committee  members  and 
specifying  the  powers  Floor  Officials 
may  invoke  during  a  fast  market;  and  (3) 


'  According  to  CBOE,  when  determining  order 
parameters  for  routing  purposes,  the  member  firms 
look  to  (1)  the  size  of  the  order.  (2)  whether  the 
series  is  on  RAES,  dnd'(3)  whether  it  is  a  market 
order  or  an  immediately  executable  limit  order. 
Telephone  conversation  between  Edward  Joyce. 
CBOE.  and  John  Ayanian.  OMS.  Market  Regulation. 
Commission,  on  December  21.  1995. 
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granting  certain  authority  tu  tnu  bt^nior 
person  then  in  charge  of  the  Control 
Room  to  suspend  the  firm  quote 
requirement  when  there  has  been  a 
system  malhinction  affecting  the 
dissemination  or  updating  of  quotes. 

The  Exchange  also  believes  that  the 
entire  proposal  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

III.  Commission  Finding  and 
Conclusions 

The  Conmiission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.*  Specifically,  the  Commission  finds 
that  the  Exchange's  proposal  strikes  a 
reasonable  balance  between  the 
Commissions  mandates  under  Section 
6(b)(5)  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  while  protecting  investors  and 
the  public  interest. 

For  purposes  of  the  CBOE's  proposal 
to  permanently  approve  the  ten  contract 
firm  quote  pilot  program,  the 
Commission  reasserts  its  initial  position 
regarding  the  benefits  of  the  rule  on  the 
CBOE.'o  Specifically,  the  permanent 
approval  of  the  ten  contract  firm  quote 
requirement  rule  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  the  rule 
results  in  improved  market  quality  and 
better  market  maker  performance  than 
would  otherwise  occur.  The  ten  contract 
firm  quote  requirement  should  continue 
to  result  in  better  executions  of  small 
customer  orders  by  ensuring  greater 
depth  of  CBOE  options  markets. 

The  Commission  also  believes  that  the 
ten  contract  firm  quote  requirement    . 
encourages  market  makers  to  become 
more  competitive  in  making  size 
markets,  thereby  facilitating  transactions 
in  securities,  contributing  to  a  more  free 
and  open  market,  and  improving  the 
quality  of  the  CBOEs  public  customers' 
options  markets. 


UMI 


•I5U.S.C78fn>)(5). 
•   ">Se»  Securities  Exchange  Act  Release  No.  26924 
(June  13.  1989).  S4  FR  26284  dune  22.  1989). 


The  Commission  also  believes  that  it 
is  appropriate  for  the  Exchange  to 
conform  its  rules  to  the  current  practice 
not  to  automatically  suspend  the  ten 
contract  firm  quote  requirement  when  a 
fast  market  has  been  declared." 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  add 
Interpretation  .07  to  Rule  8.51  to  grant 
any  two  Floor  Officials  the  authority, 
but  not  require  them,  to  suspend  the  ten 
contract  firm  quote  requirement  during 
a  fast  market.  The  Commission  agrees 
with  the  CBOE  that,  during  a  fast 
market.  Exchange  officials  should  have 
the  discretion  to  evaluate  market 
conditions  and  circumstances  and  to 
exercise  their  judgment  as  to  whether 
the  ten  contract  firm  quote  requirement 
should  be  suspended.  Both  amended 
Rule  8.51(a)(2)  and  proposed 
Interpretation  .07  to  Rule  8.51 
adequately  address  these  issues  and 
should  help  minimize  adverse  impact 
on  non-broker  dealer  customers  during 
a  fast  market  when  two  Floor  Officials 
determine  that  market  conditions  and 
circumstances  do  not  warrant  such 
action. 

The  Commission  also  believes  it  is 
appropriate  to  allow  the  Exchange  to 
allow  any  two  Floor  Officials,  including 
members  of  the  Market  Performance 
Committee  acting  as  Floor  Officials  and 
members  of  the  Floor  Officials 
Committee,  to  grant  suspensions, 
exemptions,  or  exceptions  to  the  ten 
contract  firm  quote  requirement  under 
Rule  8.51.  Specifically,  proposed  rule 
change  will  (i)  allow  members  of  the 
Market  Performance  Committee  to  retain 
authority  to  grant  exemptions  from,  or 
to  susp)end,  the  ten  contract  firm  quote 
requirement  under  Rule  8.51.  and  grant 
Floor  Officials  that  same  authority;  and 
(ii)  clarify  that  the  authority  of  Market 
Performance  Committee  members  under 
Interpretation  .09  under  Rule  6.20 
includes  enforcing  policies  and  acting 
pursuant  to  rules  related  to  RAES  and 
fast  markets.!'  The  Commission 
believes  that  the  Exchange  adequately 
addresses  these  issues  by  amending  (1) 
Rule  8.51(a)(3).  (2)  Interpretation  .06  to 
Rule  8.51.  (3)  Interpretation  .09  to  Rule 
6.20.  and  (4)  Rule  6.6{b)(iv)  as  set  forth 
above  in  Section  II. 

In  regard  to  RAES  orders  during^a  fast 
market,  the  Commission  believes  that  it 
is  appropriate  to  grant  any  two  Floor 
Officials,  pursuant  to  proposed  Rule 
6.6(b)  (v),  the  express  authority  to  turn 
off  RAES  after  a  fast  market  declaration 
if  in  the  interest  of  maintaining  a  fair 
and  orderly  market.  Floor  Officials  have 
the  general  authority  to  turn  off  RAES 


during  unusual  market  conditions 
pursuant  to  current  Rule  6.6(b)(v). 
Current  Rule  6.6  {b)(v)  allows  Floor 
Officials  to  "|t]ake  such  other  actions  as 
are  deemed  necessary  in  the  interest  of 
maintaining  a  fair  and  orderly  market." 
The  Commission  agrees  with  the 
Exchange  that  by  expressly  granting  its 
Floor  Official  the  discretion  to  turn  off 
RAES  during  a  fast  market.  Exchange 
members  and  the  public  will  be 
properly  notified  that  such  action  may 
be  taken  when  a  fast  market  has  been 
declared. 

The  Commission  also  believes  that  it        t 
is  appropriate  to  allow  the  senior  person 
then  in  charge  of  the  Exchange's  Control 
Room  the  authority  to  suspend  the  ten 
contract  firm  quote  requirement  if  there 
is  a  systems  malfunction  or  other 
circumstance  that  affects  the  Exchange's 
ability  to  disseminate  or  update  market 
quotes.  The  type  of  circumstances  that 
might  impair  the  Exchange's  ability  to 
disseminate  or  update  market  quotes  in 
a  timely  and  accurate  manner,  include, 
but  are  not  limited  to,  outages  of  the 
Exchange's  autoquote  system, 
communication  disruptions  between  the 
Exchange  and  the  Processor  for  the 
Options  Price  Reporting  Authority,  and 
the  unavailability  of  market  data  from 
the  underlying  market  and  the  CBOE.'* 
The  Commission  notes  that  the 
proposed  rule  change  requires  the 
senior  person  in  charge  of  the 
Exchange's  Control  Room  to 
immediately  seek  approval  from  two 
Floor  Officials  after  exercising  such 
authority.  The  Commission  believes  that 
this  proposed  rule  change  provides  a 
reasonable  mechanism  for  the  CBOE  to 
suspend  the  market  maker's  obligations 
under  Rule  8.51  when  the  Exchange  is 
unable  to  disseminate  the  then  current 
and  accurate  quote. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)  (2)  of  the  Act,"*  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-95-52)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

lonatfaan  G.  Katz, 

Secretary. 
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"  See  CBOE  Rule  8.51(a)(2). 

"  See  CBOE  Letter,  supra  note  6. 


' '  See  CBOE  Letter,  supra  note  6. 

'M5U.S.C.  78s(b)(2). 

» 17  CFR  20O.3O-3(a)(12). 
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December  27.  1995. 

On  August  15.  1995.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-95-14)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  16.  1995.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description  of  the  Proposal 

On  February  28.  1995.  the 
Commission  approved  amendments  to 
MSRB  rules  G-12ro)  and  G-15{b) 
redefining  regular-way  settlement  as 
three  rather  than  five  business  days  after 
the  trade  date  ("T+3  settlement"). ^ 
Since  that  time,  the  MSRB  has  been 
reviewing  its  rules  to  determine  other 
appropriate  changes  to  accommodate 
T+3  settlement  within  the  municipal 
securities  market. 

Consequently,  the  MSRB  is  amending 
rules  G-12  and  G-34  to  modify  the 
requirements  for  setting  settlement  dates 
for  "when,  as  and  if  issued" 
(collectively  "when-issued") 
transactions  and  for  the  confirmation  of 
inter-dealer  transactions.  The  MSRB 
also  is  modifying  and  reorganizing  the 
requirements  for  providing  new  issue 
information  to  registered  securities 
clearing  agencies.  Finally,  the  MSRB  is 
making  technical  changes  to  rule 
language  to  clarify  the  different 
processing  requirements  for  transactions 
that  are  eligible  for  automated 
comparison  through  the  facilities  of  a 
registered  clearing  agency  as  opposed  to 
those  that  are  not  eligible.  The  MSRB 
designed  these  amendments  to  advance 
T+3  settlement  in  the  municipal 


securities  market,  to  generally  facilitate 
automated  clearance  and  settlement  of 
municipal  securities,  and  to  support  the 
MSRB's  Transaction  Reporting 
Program. •* 

MSRB  rule  G-12(f)  requires  all  inter- 
dealer  transactions  eligible  for 
automated  comparison  to  be  compared 
in  an  automated  comparison  system 
operated  by  a  registered  clearing  agency. 
Revised  MSRB  rule  G-12(b)  requires 
that  the  settlement  date  for  when-issued 
transactions  eligible  for  automated 
comparison  shall  not  be  earlier  than  two 
business  days  after  notification  of  the 
initial  settlement  date  for  the  issue  is 
provided  by  the  managing  underwriter 
to  the  registered  clearing  agency.^  This 
change  reflects  current  capabilities  of 
the  automated  comparison  system  to 
process  when-issued  transactions  upon 
two  days  notice  of  the  settlement  date 
from  the  underv^rriter. 

Prior  to  the  current  amendment, 
MSRB  rule  G-12(b)  required  that  the 
settlement  date  of  a  when-issued 
transaction  for  the  rare  inter-dealer 
transactions  not  eligible  for  automated 
comparison  could  not  be  earlier  than  the 
fifth  business  day  following  the  date  the 
physical  confirmation  indicating  the 
final  settlement  date  was  sent  (six  days 
for  syndicate  transactions).^  Under  the 
revised  rule,  the  settlement  date  for 
such  ineligible  when-issued 
transactions,  including  syndicate 
transactions,  shall  not  be  earlier  than 
the  third  business  day  following  the 
date  that  the  confirmation  indicating  the 
final  settlement  date  is  sent. 

Furthermore,  the  MSRB  amended  rule 
G-12(c)  concerning  the  sending  of 
confirmations  for  inter-dealer 
transactions  not  eligible  for  automated 
comparison.  For  such  ineligible  when- 
issued  transactions,  the  MSRB  is 
reducing  the  time  period  for  sending  (i) 
the  initial  confirmation  from  two 
business  days  to  one  business  day  after 
trade  date  and  (ii)  the  final  confirmation 
from  five  business  days  to  three 
business  days  prior  to  final  settlement. 


M5U.S.C.  §78s(b)(l)(1988). 

*  Securities  Exchange  Act  Release  No.  36352 
(October  6.  1995).  60  FR  53652  [File  No.  SR-MSRB- 
95-14)  (notice  of  filing  of  proposed  rule  change). 

'  Securities  Exchange  Act  Release  No.  35427 
(February  28,  1995).  60  FR  12798  (File  No.  SR- 
MSRB-94-lOl  (order  approving  proposed  rule 
change). 


"MSRH  rule  G-14  sets  forth  the  Transaction 
Reporting  Procedures  for  inter-dealer  transactions. 

'Former  MSRB  rule  G-12(b)(ii)(c)  required  the 
underwriter  to  provide  the  initial  settlement  date 
for  a  new  issue  to  the  registered  clearing  agency 
offering  automated  comparison  services  as  soon  as 
the  initial  settlement  date  was  known  or 
immediately  upon  a  change.  This  requirement 
continues  in  effect  by  cross-reference  in  revised  rule 
G-l 2(b)(2)(C)  to  new  rule  G-34(a)(ii)(D)(2). 
Generally,  the  automated  comparison  system 
requires  two  days  advance  notice  of  the  initial 
settlement  date  of  an  issue  from  the  underwriter  to 
process  when-issued  transactions  for  the 
underwriter  and  all  other  dealers. 

"  Nearly  all  new  issue  municipal  securities  are 
eligible  for  automated  comparison  with  the 
exception  of  those  that  do  not  meet  the  CUSIP 
numbering  eligibility  requirements. 


For  regular-way  transactions  ineligible 
for  automated  comparison,  the  MSRB  is 
changing  the  requirement  for  sending  a 
confirmation  from  one  business  day 
after  trade  date  to  trade  date. 

In  addition,  the  MSRB  is  amending 
rule  G-34  to  require  underwriters  to 
submit  interest  rate  and  final  maturity 
information  about  new  issues  to  the 
registered  clearing  agency  offering 
comparison  sei"vices  as  soon  as  such 
information  is  known  and  to  reorganize 
the  existing  requirements  of  the  rule. 
The  MSRB  is  aware  of  instances  in 
which  incomplete  or  inaccurate  security 
descriptions  for  new  issue  municipal 
securities  are  available  in  the  initial 
days  of  trading  in  the  issue.  The  MSRB's 
Transaction  Reporting  Program  and 
participants  in  the  municipal  securities 
market  rely  on  accurate  and  complete 
security  descriptions  in  the  automated 
comparison  system.  The  new 
requirement  is  designed  to  ensure  that 
the  registered  securities  clearing 
agencies  have  the  information  necessary 
to  provide  accurate  descriptions  and  to 
calculate  accurately  final  inoney 
amounts.  Because  the  MSRB's 
Transaction  Reporting  Program  is  linked 
to  the  National  Securities  Clearing 
Corporation's  ("NSCC")  automated 
comparison  system,^  the  proposed 
amendment  also  will  facilitate  accurate 
prices  and  security  descriptions  in  the 
NSCC  system. 

The  requirement  that  an  underwriter 
provide  the  registered  clearing  agency 
with  notification  of  the  settlement  date 
as  soon  as  it  is  known  is  being  moved 
from  rule  G-12(b)  to  rule  G-34.  The 
placement  of  this  requirement  within 
rule  G-34  is  part  of  the  MSRB's  plan  to 
include  basic  new  issue  requirements 
for  underwriters  within  one  rule.* 
Finally,  the  MSRB  is  making  technical 
changes  in  rule  language  to  clarify  the 
different  processing  requirements  for 
transactions  that  are  eligible  for 
automated  comparison  as  opposed  to 


'  As  set  forth  in  detail  in  MSRB  rule  G-14. 
brokers,  dealers,  or  municipal  securities  dealers 
must  submit  or  cause  the  submission  of  specified 
transaction  information  for  any  transaction  eligible 
to  be  compared  in  NSCC's  automated  system 
directly  to  NSCC  or  to  another  registered  clearing 
agency  linked  with  NSCC  for  the  purpose  of 
automated  comparison. 

»  As  amended.  Rule  G-34  vrill  require 
underwriters  for  new  issues  of  municipal  securities 
to  carrv  out  certain  functions.  Generally, 
underwriters  must  apply  for  depository  eligibility, 
attain  CUSIP  numbers,  communicate  CUSIP 
numbers  and  the  initial  trade  date  to  syndicate  and 
selling  group  members,  and,  for  any  new  issue 
eligible  for  automated  comparison,  to  provide  the 
clearing  agency  responsible  for  comparing  when,  as 
and  if  issued  transactions  with  final  interest  rate 
and  maturity  information  and  the  settlement  dale  as 
soon  as  they  are  known. 
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those  transactions  that  are  ineligible  for 
automated  comparison. 

II.  Discussion 

Section  15B(b)(2)(C)»oftheAct 
authorizes  the  MSRB  to  adopt  rules  to 
foster  cooperative  and  coordination 
with  persons  engaged  in  regulating. 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  municipal 
securities.  The  MSRB  also  has  the 
authority  to  adopt  rules  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and  in  general  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  the  MSRB's 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  15B(b)(2)(C) 
because  it  will  require  earlier 
confirmation  of  certain  inter-dealer 
when-issued  and  regular  way 
transactions  and  require  a  shorter 
settlement  cycle  for  certain  inter-dealer 
when-issued  transactions.  Furthermore. 
the  amendments  will  conform  the 
MSRB's  rules  regarding  the  settlement 
dates  for  when-issued  transactions 
eligible  for  automated  comparison  at  a 
registered  clearing  agency  with  the 
clearing  agency's  processing  capabiUties 
for  these  transactions.  Finally,  the 
amendments  require  underwriters  to 
provide  registered  clearing  agencies 
with  interest  rate  and  final  maturity 
information  about  new  issues  as  soon  as 
such  information  is  known.  This  should 
help  ensure  that  clearing  agencies  have 
the  information  necessary  to  calculate 
accurately  final  money  amounts  and  to 
provide  complete  and  acciu^ate 
descriptions  of  new  issues  in  the 
automated  comparison  system  and 
should  promote  accurate  pricing  and 
securities  descriptions  in  the  MSRB 
Transaction  Reporting  System  which  is 
linked  to  the  automated  comparison 
system. 

Collectively,  the  amendments  should 
facilitate  automated  comparison  of 
transactions  in  municipal  securities  and 
foster  cooperation  and  coordination 
with  persons  involved  in  the  clearance 
and  settlement  of  municipal  securities 
by  making  MSRB  rules  and  clearing 
agency  processing  capabilities 
consistent  thus  enabling  the  municipal 
securities  market  to  maximize  the 
benefits  and  efficiencies  from  the 
automated  comparison  system  and  by 
helping  to  ensure  more  timely 
confirmation  of  certain  municipal 
transactions  thereby  increasing  the 
likelihood  that  such  transactions  will 
settle  within  the  shorter  settlement 
cycle  established  in  this  proposal. 


Finally,  the  proposal  should  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
in  municipal  securities  by  requiring 
more  efficient  and  accurate  reporting  of 
transaction  information  by  underwriters 
to  clearing  agencies  and  thus  to  the 
MSRB  Transaction  Reporting  System. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  15B  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-95-14)  be.  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority."" 
Jonathan  G.  Katz. 
Secretory. 
IFR  Doc.  96-00040  Filed  1-2-96:  8:45  am) 
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[ftoieas*  No.  34-36612;  Fll«  No.  SR-NASD- 
95-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  the  Commencement  of 
Third  Market  Trading  in  Initial  Public 
Offerings  of  Excfiange-Llsted 
Securities 

December  20.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  19. 
1995.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  have  been  prepared  by  the 
self-regulatory  organization.  On 
December  15.  1995,  the  NASD  filed  with 
the  Commission  Amendment  No.  1  to 
the  proposal  which  clarifies  the 
operation  of  the  proposed  amendment, 
and  requests  accelerated  effectiveness  of 
the  proposed  rule  change. '  The 
Commission  is  publishing  this  notice  to 


UMI 


•15U.S.CS78o-4(b)(2)(C). 


">  17  CFR  20O.3O-3(a)(12)  (1994). 

'15U.S.C§78»(b)(l)(1988). 

'  17  CFR  240.19b-4  (1991). 

'  See  letter  from  )oan  Conley.  Corporate  Secretary, 
NASD,  to  Mark  Barracca.  Branch  Chief. 
CofiuniMion,  dated  December  15.  1995. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Section 
4  of  Schedule  G  to  the  NASD  By-Laws 
to  prohibit  NASD  members  from 
executing  over-the-counter  transactions 
in  an  exchange-listed  security  that  is  the 
subject  of  an  initial  public  offering 
("IF^D  security")  until  the  security  has 
opened  for  trading  on  the  exchange  that 
lists  the  security.*  (Additions  are  in 
italics;  deletions  are  bracketed.) 

Schedule  G 

Sec.  1.  Definitions 

(aHf)  No  change. 

(g)  The  term  "over-the-counter 
transaction  "  shall  mean  a  transaction  in  an 
eligible  security  effected  otherwise  than  on  a 
national  securities  exchange. 

(h)  A  security  is  subject  to  an  "initial 
public  offering"  if:  (1)  the  offering  of  the 
security  is  registered  under  the  Securities  Act 
of  1933:  and  (2)  the  issuer  of  the  security, 
immediately  prior  to  filing  the  registration 
statement  with  respect  to  such  offering,  was 
not  subject  to  the  reporting  requirements  of 
Section  13  or  15ld)  of  the  Securities 
Exchange  Act  of  1934. 
***** 

Sec.  4.  Trading  Practices 

(a)-(h).  No  change. 

(i)  No  member  or  person  associated  with  a 
member  shall  execute  or  cause  to  be 
executed,  directly  or  indirectly,  an  over-the- 
counter  transaction  in  a  security  subject  to  an 
initial  public  offering  until  such  security  has 
first  opened  for  trading  on  the  national 
securities  exchange  listing  the  security,  as 
indicated  by  the  dissemination  of  an  opening 
transaction  in  the  security  by  the  listing 
exchange  via  the  Consolidated  Tape. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


*  The  Commission  notes  that  the  para^aph 
designation  within  the  proposed  rule  language,  as 
originally  Tiled,  has  been  adjusted  with  the  NASD 
staffs  consent,  to  reflect  an  outstanding  proposal 
currently  under  review  with  the  Commission. 
Telephone  conversation  between  Tom  Gira. 
Assistant  General  Counsel,  NASD,  and  Betsy  Prout 
Lefler.  Senior  Counsel,  Commission,  on  December 
19.  1995. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  add  new  Section  4(i)  to 
Schedule  G  to  the  NASD  By-Laws  to 
provide  that,  after  completion  of  an  IPO 
of  an  exchange-listed  security,  NASD 
members  and  persons  associated  with 
NASD  members  are  prohibited  from 
executing  over-the-counter  transactions 
in  the  security  until  the  exchange  listing 
the  security  has  first  opened  the  stock 
for  trading.  Under  the  proposal,  a  stock 
is  deemed  to  be  first  opened  on  the 
listing  exchange  when  the  exchange 
disseminates  an  opening  transaction  in 
the  security  via  the  Consolidated  Tape. 

Although  it  is  common  practice  that 
participants  in  the  third  market  refrain 
from  trading  an  IPO  security  until  the 
exchange  listing  the  IPO  opens  the  stock 
for  trading,  the  NASD  is  submitting  the 
instant  proposal  to  prohibit  trading  in 
the  third  market  until  the  security  is 
first  opened  for  trading  on  its  listing 
exchange.  While  the  NASD  has  found 
no  evidence  that  the  trading  of  IPOs  in 
the  third  market  has  had  any 
detrimental  market  effect,  the  NASD 
believes  the  proposed  limited 
prohibition  on  the  trading  of  IPOs  in  the 
market  is  a  prudent  precautionary  step 
that  is  consistent  with  the  orderly 
distribution  and  pricing  of  IPO 
securities. 

Accordingly,  the  NASD  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Specifically,  the  NASD 
believes  the  proposal  will  help  to 
promote  the  fair  and  orderly 
distribution  and  pricing  of  IPO 
securities,  thereby  facilitating  the 
capital  formation  process  and  promoting 
the  protection  of  investors. 

In  addition,  the  NASD  believes  this 
proposal  is  consistent  with  recent  rule 
amendments  adopted  by  the 
Commission  with  respect  to  the 
procedures  by  which  regional  exchanges 
may  extend  unlisted  trading  privileges 


("UTP")  to  IPO  securities.5  In  the  UTP 
Approval  Order,  the  Commission 
shortened  to  one  day,  yet  retained,  the 
time  period  during  which  regional 
exchanges  are  prohibited  from  granting 
UTP  to  IPO  securities.  In  adopting  these 
rule  changes,  the  Commission  stated 
that  it: 

believes  that  a  one-trading-day  delay  to 
precede  UTP  in  listed  IPOs  is  appropriated 
at  this  time  primarily  because  the 
Commission  is  concerned  ihat  the  first  day  of 
trading  in  an  IPO  on  an  exchange  presents 
special  circumstances,  including  initial 
pricing,  an  attempt  to  effectuate  an  orderly 
distribution  of  securities,  high  trading 
volume,  and  the  resulting  potential  for  high 
price  volatility  in  the  securities,  that  could 
have  a  significant  effect  on  pricing  and 
distribution  of  IPOs.^ 

Accordingly,  under  the  NASD's 
proposal,  even  though  the  third  market 
will  still  be  able  to  trade  an  IPO  security 
immediately  after  the  listing  exchange 
opens  the  stock  for  trading,  the  third 
market,  like  the  regional  exchanges, 
would  be  precluded  from  trading  the 
securities  until  the  primary  market 
opens  the  stock  for  trading.  In  addition, 
the  NASD  notes  that  the  Commission 
did  not  object  to  or  raise  concerns  with 
the  ability  of  the  third  market  to  trade 
an  IPO  on  the  day  of  the  IPO,  while  the 
regional  exchanges  must  wait  one  day 
before  trading  the  issues.  Specifically, 
the  Commission  stated  that  it  is: 

sympathetic  to  concerns  that  a  one-day  delay 
for  exchange  extensions  of  UTP  will  restrict 
regional  exchange  trading,  while  OTC  dealers 
will  continue  to  be  free  to  trade  the  securities 
upon  effective  registration.  The  evidence 
*   *   *,  however,  shows  that  in  virtually  all 
IPOs  studied.  OTC  market  makers  trade  the 
securities  only  in  extremely  small  volume,  if 
at  all,  on  the  first  day  of  the  IPO.  The 
Commission  believes,  therefore,  that  any 
competitive  advantage  to  OTC  market  makers 
is  minimal,  and  is  outweighed  by  the  benefit 
to  investors  and  the  capital  formation  process 
that  should  be  accrued  by  decreasing  the  risk 
of  price  volatility  in  the  IPO  securities.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'  See  Securities  Exchange  Act  Release  No.  35637 
(April  21,  1995).  60  FR  20891  ("UTP  Approval 
Order"). 

"  UTP  Approval  Order,  supra  Note  5,  60  FR  at 
20894. 

nd. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause  to 
accelerate  the  effectiveness  of  the 
proposed  rule  change  pursuant  to 
Section  19(b)(2)  of  the  Act  because  of 
the  infrequency  with  which  the  third 
market  is  the  first  market  to  trade  an 
exchange-hsted  IPO.  Specifically,  given 
that  the  third  market  is  rarely  the  first 
market  to  trade  an  exchange- listed  IPO, 
the  NASD  believes  the  proposal  will 
have  minimal  impact  on  the  third 
market,  while  serving  as  a  prudent 
precautionary  step  designed  to  promote 
the  orderly  distribution  and  pricing  of 
IPO  securities.  In  addition,  the  NASD 
notes  that  its  proposal  is  consistent  with 
recent  rule  amendments  adopted  by  the 
Commission  in  the  UTP  Approval  Order 
with  respect  to  the  procedures  by  which 
regional  exchanges  can  extend  UTP  to 
IPO  securities.  Accordingly,  the  NASD 
believes  no  regulatory  purpose  would  be 
served  by  delaying  approval  of  the 
NASD's  proposal. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  th4e 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  SR-NASD-95-30  and  should 
be  submitted  by  January  24,  1996. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  the  Act.  The 
Commission  believes  the  proposal 
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should. serve  to  promote  just  and 
equitable  principles  of  trade  and  protect 
investors  and  the  public  interest  by 
facilitating  the  orderly  distribution  and 
pricing  of  IPO  securities.  Specifically, 
the  proposed  mandatory  delay  in  third 
market  trading  of  IPO  securities  should 
help  to  minimize  any  potential  risk  of 
price  volatility  that  may  be  associated 
with  multiple-market  trading  of  listed 
IPO  securities  before  the  listing 
exchange  has  provided  for  the  first  trade 
in  the  security.  This  should  benefit 
investors  and  the  capital  formation 
process  by  decreasing  the  risk  of  price 
volatility  in  the  IPO  securities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of  the 
proposal  is  appropriate  because  the 
proposal  is  an  important  precautionary 
measure  for  the  protection  of  investors, 
yet  accelerated  approval  should  have 
minimal  impact  on  market  participants 
because  the  third  market  so  rarely  trades 
IPOs  before  the  listing  exchange  effects 
the  first  trade  in  the  securities. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)*  that  the  proposed  rule 
change  is  hereby  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 
lonathan  G.  Katz, 
Se<:retary 
(PR  Doc.  9&-00036  Filed  1-2-96:  8:45  am] 
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Selt- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  to  Amend  Section  65  of 
the  Uniform  Practice  Code  to  Require 
Menit>ers  Who  are  Participants  in  a 
Registered  Clearing  Agency  to  Use  the 
Electronic  Facilities  of  such  Agency  to 
Transmit  Customer  Account  Transfer 
Instructions 

December  26,  1995 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  16, 1995, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


in  Items  I,  0,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Section 
65  of  the  Uniform  Practice  Code 
(UPC") '  to  require  members  who  are 
participants  in  a  registered  clearing 
agency  to  use  the  electronic  facilities  of 
such  agency  to  transmit  customer 
account  transfer  instructions.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 

UNIFORM  PRACTICE  CODE 

Customer  Account  Transfer  Contracts 

Sec.  65. 


Participant  in  a  Registered  Clearing 
Agency 

(m)(l)  When  both  the  carrying 
member  and  the  receiving  member  are 
participants  in  a  registered  clearing 
agency  having  automated  customer 
securities  account  transfer  capabilities 
and  are  eligible  to  use  such  capabilities, 
the  account  transfer  procedure, 
including  the  establishing  and  closing 
out  of  fail  contracts,  must  be 
accomplished  in  accordance  with  the 
provisions  of  this  rule  and  pursuant  to 
the  rules  of  and  through  such  registered 
clearing  agency. 

(2)  When  both  the  carrying  member 
and  the  receiving  member  are 
participants  in  a  registered  clearing 
agency  having  automated  customer 
securities  account  transfer  capabilities 
with  an  automated  facility  for 
transferring  mutual  fund  positions  such 
facilities  must  be  utilized  for 
transferring  mutual  fund  positions. 

(3)  When  both  the  carrying  member 
and  the  receiving  member  are 
participants  in  a  registered  clearing 
agency  having  automated  customer 
securities  account  transfer  capabilities 
with  a  facility  for  transferring  residual 
credit  positions  (both  cash  and 
securities)  which  have  accrued  to  an 
account  after  the  account  has  been 
transferred  (residual  credit  processing), 
such  facilities  must  be  utilized  for 
transferring  residual  credit  positions 
from  carrying  member  to  receiving 
member. 

(4)  When  both  the  carrying  member 
and  the  receiving  member  are 
participants  in  a  registered  clearing 


UMI 


•  15  U.S.C  $  78s(b)(2)  (1988). 
•17  CFR  20O.3O-3(a)(12)  (1991). 


'  NASD  Manual,  Uniform  Practice  Code,  Section 
65  ((XJI)  1  3565 


agency  having  automated  customer 
securities  account  transfer  capabilities 
with  a  facility  permitting  electronic 
transmittal  of  customer  account  transfer 
instructions,  such  facilities  shall  be  used 
in  accordance  with  the  following: 

(A)  Members  using  such  facilities 
shall  execute  an  agreement  designated 
by  the  Committee  specifying  the  rights, 
obligations  and  liabilities  of  all 
participants  in  or  users  of  such 
facilities; 

(B)  Customer  account  transfer 
instructions  shall  be  transmitted  in 
accordance  with  the  procedures 
prescribed  by  the  registered  clearing 
agency: 

(CI  The  transmittal  of  a  transfer 
request  through  such  electronic  facilities 
shall  constitute  a  representation  by  the 
receiving  member  that  it  has  received  a 
properly  executed  Transfer  Instruction 
Form  (TIF)  or  other  actual  authority  to 
receive  the  customer's  securities  and 
funds:  and 

(D)  Transfer  instructions  transmitted 
through  such  facilities  shall  contain  the 
information  necessary  for  the  clearing 
agency  and  the  carrying  member  to 
respond  to  the  transfer  instruction  as 
may  be  specified  by  this  Section  and  the 
clearing  agency. 

\W](5)  For  purposes  of  this  rule,  the 
term  "registered  clearing  agency"  shall 
be  deemed  to  be  a  clearing  agency  as 
defined  in  the  Securities  Exchange  Act 
of  1934  and  registered  in  accordance 
with  that  Act. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

Section  65  of  the  UPC  requires  a 
customer  who  wishes  to  transfer  an 
account  from  one  member  to  another  to 
give  written  notice  (a  Transfer 
Instruction  Form  or  "TIF")  to  the 
member  who  will  be  receiving  the 


account  ("receiving  member").  The 
notice  is  then  delivered  to  the  member 
carrying  the  account  ("carrying 
member")  and  the  carrying  member  is 
then  obligated  to  validate  and  return  the 
TIF,  or  take  exception  to  all  or  part  of 
it.  The  account  is  then  transferred  to  the 
receiving  member,  subject  to  the 
exceptions. 

SuDsection  65(m)  of  the  UPC  requires 
members  to  use  the  automated  systems 
of  a  registered  clearing  agency,  when 
available,  to  accomplish  account 
transfers  when  both  the  receiving 
member  and  carrying  member  are 
participants  in  the  clearing  agency.  The 
use  of  such  automated  systems  avoids 
the  delay  and  risk  associated  with 
physical  delivery  and  transfer  of 
securities. 

The  National  Securities  Clearing 
Corporation's  ("NSCC")  Automated 
Customer  Account  Transfer  Service 
("ACATS")  is  currently  the  only 
automated  transfer  system  and  is  the 
system  through  which  virtually  all 
customer  accounts  are  transferred 
between  members.  Until  recently, 
however,  it  was  standard  industry 
practice  to  deliver  physically  (or  by 
facsimile)  a  customer-signed  TIF  to  the 
carrying  member,  even  though  member 
firms  use  ACATS  to  accomplish 
electronic  transfers  of  the  customer 
accounts. 

In  early  1993,  NSCC  implemented  a 
voluntary  TIF  Immobilization  Program 
("Program")  to  permit  transfer 
mstructions  to  be  transmitted 
electronically  through  ACATS.  The  goal 
of  the  Program  is  to  automate  the  entire 
customer  account  transfer  process  and 
immobilize  the  TIF  at  the  receiving 
firm. 2  To  participate  in  the  Program 
current  participants  require  new 
participants  to  execute  a  "Pilot  Program 
.Agreement"  ("Agreement")  that 
specifies  the  rights,  obligations  and 
liabilities  of  the  participants.  The 
.Agreement  was  developed  by  the 
industry  at  the  encouragement  of  NSCC 
when  the  Program  was  initiated. ^  The 
most  significant  aspect  of  the  Agreement 
IS  that  it  shifts  liability  for  improper 
transfers  to  the  receiving  firm,  provided 
the  carrying  firm  transfers  the  account 
according  to  the  instructions  it  receives 
through  ACATS." 


'  The  Program  has  grown  to  27  broicer/dealers 
representing  85%  of  the  accounts  transferred. 

3  NSCC  administers  the  Program  by  providing 
jpplication  material  to  prospective  participants. 
The  application  material  includes  the  Agreement. 

*  For  transfers  occurring  outside  the  Program  a 
arrying  Tirm  is  liable,  in  general,  if  it  improperly 
ransfers  an  account,  or  securities  in  an  account. 
Such  an  improper  transfer  could  occur,  for 
"xample.  if  the  carrying  firm  transferred  the  wrong 
account  or  if  an  IRA  account  was  transferred  in  a 
nanner  that  subjected  the  account  owner  to 


The  NASD  is  aware  that  some 
investors  and  others  believe  that 
account  transfers  are  unreasonably 
delayed  for  reasons  that  are  not  related 
to  difficulties  in  account  transfer 
procedures.  The  NASD  believes  that 
such  delays  are  rare,  but  that  any 
unreasonable  delay  in  transferring 
customer  accounts  is  unacceptable  and 
detrimental  to  the  interests  of  investors. 
The  NASD  believes  that  mandating 
participation  in  the  Program  should 
help  reduce  or  eliminate  the  infrequent 
delays  that  some  customers  may  be 
experiencing  when  transferring 
accounts  and  improve  investor 
confidence  in  the  industry's  ability  and 
willingness  to  comply  expeditiously 
with  customer  instructions. 

Proposed  Amendment  to  Section  65  of 
the  UPC 

The  proposed  amendment  to  Section 
65  of  the  UPC  will  require  members  to 
transmit  account  transfer  instructions 
electronically  through  automated 
systems  when  both  the  carrying  and 
receiving  firms  are  participants  in  a 
registered  clearing  agency  that  has  such 
automated  facifities.  The  effect  of  this 
proposed  rule  change  is  to  require 
members  who  are  NSCC  participants  to 
participate  in  NSCC's  TIF 
Immobilization  Program  and  to  use 
NSCC's  ACATS  system  to  transmit 
customer  account  transfer  instructions. 

The  proposed  rule  change  also 
requires  members  participating  in  the 
TIF  Immobilization  Program  to  execute 
an  agreement  designated  by  the  NASD's 
Operations  Committee  specifying  the 
rights,  obligations  and  habilities  of  all 
participants  in  or  users  of  NSCC's 
ACATS  system  in  transmitting  customer 
account  transfer  instructions.  The  NASD 
intends  to  designate  the  Pilot  Program 
Agreement  currently  in  use  among 
participants  in  order  to  maintain 
continuity  of  rights  obligations  and 
liabilities  among  current  and  future 
participants.  In  addition,  by  providing 
for  the  designation  of  the  Agreement  for 
purposes  of  the  proposed  rule,  the 
NASD's  Operations  Committee  will  be 
able  to  review  and  approve  any  changes 


unintended  tax  liability.  Finally,  it  could  occur  if 
the  receiving  firm,  or  a  former  employee  who  had 
moved  to  the  receiving  firm,  submitted  a  transfer 
instruction  that  had  not  been  authorized  by  the 
customer.  In  such  cases,  if  the  carrying  firm  did  not 
verify  the  transfer  instruction  with  the  customer, 
the  carrying  firm  would  be  primarily  liable  for  the 
improper  transfer  even  if  it  could  sue  the  receiving 
firm  for  transmitting  an  unauthorized  or  incomplete 
transfer  instruction. 

The  forgoing  examples  are  neither  exhaustive  of 
possible  improper  transfer  scenarios,  nor  are  they 
representative  of  any  specific  cases.  Moreover,  the 
NASD  is  not  aware  of  any  cases  of  improper 
transfers  occurring  because  of  fraudulent  actions  by 
a  receiving  firm  or  its  employees. 


to  the  agreement  that  may  be  proposed 
by  pailicipants  or  others  in  the  future. 

The  proposed  rule  change  also 
requires  that  customer  account  transfer 
instructions  be  transmitted  in 
accordance  with  the  procedures 
prescribed  by  the  registered  clearing 
agency.  NSCC's  rules  currently 
prescribe  procedures  for  transmitting 
customer  account  transfer  instructions.^ 

The  proposed  rule  change  also 
provides  that  the  transmittal  of  a 
transfer  instruction  constitutes  a 
representation  that  the  receiving 
member  has  received  a  properly 
executed  TIF  or  other  actual  authority  to 
receive  the  customer's  account. 
Although  it  is  similar  to  a  provision  in 
the  Agreement,  the  NASD  intends  that 
this  provision  will  perform  a  regulatory 
function  in  that  a  member  transmitting 
account  transfer  instructions  through 
ACATS  without  first  obtaining  a 
properly  executed  TIF  or  other  actual 
authority  from  the  customer  may  be 
subject  to  disciplinary  sanctions  for 
misrepresenting  its  authority  to  receive 
the  customer  account.  Such  a 
misrepresentation  may  constitute  a 
violation  of  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice.^ 

Finally,  the  proposed  rule  change 
provides  that  transfer  instructions 
transmitted  through  an  electronic 
facility  shall  contain  the  information 
necessary  for  the  clearing  agency  and 
the  carrying  member  to  respond  to  the 
transfer  instruction  as  may  be  specified 
by  Section  65  of  the  UPC  and  the 
clearing  agency.  This  provision  means 
that  members  transmitting  transfer 
instructions  must  comply  with  Section 
65  and  with  the  requirements  of  NSCC's 
rules '  and  that  generating  a  valid 
transfer  instruction  involves  providing 
the  information  that  NSCC  considers 
necessary  to  accomplish  the  account 
transfer. 


■>  See  NSCC  Rule  50. 

«  NASD  Manual.  Rules  of  Fair  Practice.  Art.  III. 
Sec.  1  (CCH)  12151. 
.  '  NSCC's  rules  permit  it  to  specify  the 
information  required  for  a  customer  account 
transfer  instruction.  Neither  the  NSCC's  rules  nor 
UPC  Section  65  specify  the  information  that 
constitutes  a  valid  transfer  instruction,  however. 
NSCC  currently  uses  two  forms,  one  for  cash/ 
margin  accounts  and  the  other  for  tax  exempt/ 
retirement  accounts.  In  addition.  UPC  Section  65 
sets  forth  several  bases  for  carrying  members  to  take 
exception  to  account  transfer  instructions,  some  of 
which  relate  to  incomplete  or  missing  information 
about  the  account  or  securities  in  the  account.  For 
automated  transmittals  of  account  transfer 
instructions.  NSCC  requires  the  same  information  to 
be  entered  into  ACATS  by  th6  receiving  firm  as  is 
required  on  TIFs.  In  addition.  NSCC  reviews 
transfer  instructions  received  through  ACATS  and 
may  require  the  receiving  firm  to  provide  any  other 
information  it  deems  necessary  to  accomplish  an 
account  transfer. 


9,1' 
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The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A{b)(6)  of  the 
Act  in  that  requiring  participation  in  a 
program  that  permits  account  transfer 
instructions  and  customer  accounts  to 
be  transferred  entirely  by  electronic 
communications  will  promote  the 
protection  of  investors  and  the  public 
interest  and  enhance  the  clearance  and 
settlement  system  by  reducing  the 
delays  associated  with  the  physical 
transmission  of  TIFs  and  increasing 
investor  confidence  in  the 
responsiveness  of  the  securities 
industry. 

(Bl  Self-Regulatory  organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commis.sion 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Instijlute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
95-59  and  should  be  submitted  by 
January  24.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
(ohalhan  G.  Katz. 
Secretary. 
[FR  Doc.  96-00039  Filed  1-2-96;  8:45  am] 
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[Release  No.  34-36624;  File  No.  SR-PTO- 
95-08] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Ctiange 
Modifying  the  Opening  of  Processing 
Activity  for  Security  Transactions  on  a 
Permanent  Basis 

December  21.  1993. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  19,  1995.  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-95-08)  as 
described  in  Items  I,  !I,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  PTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
and  makes  permanent  a  nuiety  day  pilot 
program  that  commenced  on  October 
23,  1995.  that  established  the  opening  of 
security  processing  activity  at  8:30  a.m. 
instead  of  the  previous  time  of  7:00  a.m. 
For  purposes  of  participant  log-ons, 
intraparticipant  movements  of 
securities,  and  the  return  of  securities 
collateral  to  participant  positions  using 
PTCs  Collateral  Loan  Facility  ("CLF"') 
mechanism,  PTC  will  retain  the  7:00 
a.m.  opening  time.^ 


'15U.S.C.§78s(b)(l)(1998). 

'Securities  Exchange  Act  Release  No.  36405 
(October  20.  1995).  60  FR  55629  (File  No.  SR-'PTC- 
95-07|  (notice  of  filitjg  and  order  granting 
accelerated  approval  of  proposed  rule  change). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  tlie  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. ' 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  and  make 
permanent  the  ninety  day  pilot  program 
that  commenced  on  October  23,  1995, 
that  established  the  opening  of  security 
processing  activity  at  8:30  a.m.  instead 
of  the  previous  time  of  7:00  a.m.  The 
current  end-of-day  cut-off  times  will 
remain  unchanged.  Consistent  with  the 
pilot  program,  PTCs  processing  system 
will  retain  the  7:00  a.m.  opening  time 
for  purposes  of  participant  log-ons  and 
intraparticipant  movements  of  .securities 
into  or  out  of  segregated  accounts.  In 
addition,  the  pilot  program  will  be 
modified  to  permit  the  return  of 
securities  collateral  to  participant 
positions  using  the  CLF  mechanism 
beginning  at  7:00  a.m. 

The  proposed  rule  change  will 
conform  the  opening  of  processing 
activity  at  PTC  to  the  opening  time  of 
the  Federal  Reserve  System's  fed  wire. 
This  will  eliminate  the  hour  and  a  half 
window  during  which  time  transactions 
failing  PTCs  credit  (±ecks  cannot  be 
processed  because  participants  are 
unable  to  move  funds  to  IT'C 
("prefunding")  until  the  8:30  fedwire 
opening.  The  incidence  of  transactions 
that  may  require  prefunding  in  order  to 
pass  credit  checks  during  this  period  is 
expected  to  increase  after  the 
implementation  of  PTC/ SPEED 
processing  Release  5.6.  which  will 
eliminate  the  posting  of  securities  to  a 
participant's  abeyance  account  while 
awaiting  match  by  the  receiving 
participant.  Under  SPEED  Release  5.6, 
the  abeyance  account  will  be 
eliminated,  and  transactions  will  be 
immediately  posted  to  the  deliverer's 
and  receiver's  account.* 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  PTC. 

♦  For  further  information  on  SPEED  Release  5.6 
and  changes  to  PTC's  processing  system,  refer  to 
Securities  Exchange  Act  Release  No.  36377  (October 


Based  on  its  experience  during  the 
pilot  program.  PTC  anticipates  that  the 
later  opening  of  processing  activity  will 
have  no  impact  on  the  settlement 
process.  PTC  will  continue  to  monitor 
any  effects  of  the  change. 

PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act  =  and  the  rules 
and  regulations  thereunder  because  it 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  provides  for  the 
safeguarding  of  securities  and  funds  in 
PTC's  custody  or  control  or  for  which 
PTC  is  responsible. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

PTC  has  not  received  vmtten 
comments  on  the  proposed  rule  change. 
The  pilot  program  and  the  proposed 
permanent  opening  of  security 
processing  activity  at  8:30  a.m.  was 
discussed  on  December  7.  1995,  at  a 
meeting  of  the  PTC  Operations 
Committee,  which  consists  of 
participant  representatives.  It  was  the 
consensus  of  the  Committee  members 
that  the  8:30  a.m.  opening  time  should 
be  made  permanent  and  that  in  addition 
to  the  intraparticipant  activities  that 
retained  the  7:00  a.m.  opening  time 
under  the  pilot  program  the  return  of 
collateral  using  the  CLF  mechanism 
should  also  open  at  7:00  a.m. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  IX  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-95-08  and 
should  be  submitted  by  January  24, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc.  96-00019  Filed  1-2-96;  8:45  ami 
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Self-RegLHatcry  C^gar  zations;  Order 

Approving  Propcsea  Pule  Change  by 
the  Philadelphia  StccK  Exchange,  Inc., 
Relating  to  the  Select  »e  Quoting 
Facility  for  Fore!g"  Cj-rency  Options 

December  26, 1995. 

!    InfroriiK  tion 

Un  September  18,  1995.  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  the 
Selective  Quoting  Facility  ("SQF")  for 
foreign  currency  options  ("FCOs")  to 
reduce  the  number  of  FCO  strike  prices 
which  the  Exchange  must  make 
available  for  continuous  dissemination 


to  the  public  throughout  the  trading 
day. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
November  24,  1995. ^  No  comments 
were  received  on  the  proposal. 

n.  Description  of  the  Proposal 

The  SQF,  contained  in  Commentary 
.04  to  PHLX  Rule  1012,  "Series  of 
Options  Open  for  Trading,"  and  Floor 
Procedure  Advice  ("Advice")  F-18, 
"FCO  Expiration  Months  and  Strike 
Prices,"  is  a  feature  of  the  Exchange's 
Auto-Quote  system  which  establishes 
criteria  to  determine  whether  the  bid/ 
ask  quotation  for  each  FCO  series  is 
eligible  for  processing  through  the 
Options  Price  Reporting  Authority 
("OPRA")  for  off-floor  dissemination  to 
vendors.  The  SQF  categorizes  each  FCO 
series  as  either  an  "update  strike"  or  a 
"non-update  strike."  "Non-update"  or 
"inactive"  strikes  are  disseminated  with 
the  OPRA  indicator  "I"  and  zeroes  (e.g., 
000-000)  in  lieu  of  a  market.  When  a 
series  is  added  to  the  inactive  category, 
those  bids  and  offers  are  no  longer 
updated  in  the  Exchange's  Auto-Quote 
system  for  dissemination.  Because 
inactive  series  are  not  continuously 
updated  and  disseminated,  quotation 
processing  times  are  shortened  so  that 
quotes  of  interest  are  updated  and 
disseminated  to  customers  more 
quickly.  According  to  the  PHLX, 
approximately  40%  of  the  Exchange's 
10,000  FCO  strike  prices  are  currently 
inactive. 

Update  strikes,  for  which  PHLX 
quotes  must  be  made  available /or 
continuous  dissemination  to  the  public 
throughout  the  trading  day  currently 
include,  at  the  minimum:  (l)  the  four 
strike  prices  below  and  the  four  strike 
prices  above  the  underlying  price  for 
American-style  options'*  with 
expiration  dates  of  the  three  nearest 
mid-month  expirations  and  the  three 
nearest  month-end  expirations;  and  (2) 
any  other  European-style  ^  or  American- 
style  series  where  there  is  open  interest 
as  of  the  commencement  of  that  date.  In 
addition,  update  series  may  be  activated 
intra-day  at  the  initiative  of  the  PHLX  or 
in  response  to  a  request  from  either  the 
respective  specialist  or  from  an  FCO 
floor  official. 

The  PHLX  proposes  to  amend 
Exchange  Rule  1012.  Commentary  .04 
and  Advice  F-18  to  (1)  categorize  series 


16.  1995).  60  FR  54741  (File  No.  SR-PTC-95-061 
(notice  of  fliing  of  proposed  rule  change. 
M5  U.S.C.  §78q-] (b)(3)(F)  (1988). 


"17  CFR  200.30-3(a)(l2)  (1994). 
'15  U.S.C.  78s(b)(l)  (1988). 
■i  17  CFR  240.19b-^  (1994). 


'  See  Securities  Exchange  Ac!  Release  No.  36473 
(November  9.  1995).  60  FR  58124. 

*  An  American-style  option  can  be  exercised  on 
any  business  day  prior  to  its  expiration  date  and  on 
its  expiration  date. 

'A  European -style  option  can  only  be  e.xercised 
during  a  speciPied  period  before  it  expires. 
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which  maintain  open  interest  but  have 
not  traded  within  the  previous  five  days 
as  nonupdate  series;  and  (2)  amend  the 
definition  of  update  series  to  include 
the  approximately  10,  20,  30,  40  and  50 
delta  "  strikes  below  and  above  the 
underlying  price  rather  than  the  four 
strike  prices  above  and  below  the 
underlying  price.  The  proposal  to 
amend  the  definition  of  update  series  to 
include  the  approximately  10,  20,  30, 
40.  and  50  delta  strikes  below  and  above 
the  underlying  price  will  not  result  in 
additional  strike  price  intervals;  rather, 
it  will  identify  the  existing  strike  prices 
which  will  be  classified  as  update 
series.'  Because  deltas  change,  the 
designation  of  active  strikes  will  also  be 
changed  automatically  throughout  the 
trading  day. 

According  to  the  PHLX.  recent 
volatility  in  the  foreign  currency 
markets  has  caused  fluctuating  and 
dramatic  movements  in  foreign  currency 
exchange  rates.*  This  volatility  has 
resulted  in  the  addition  of  more  strike 
prices  as  the  spot  price  moves  to 
accommodate  the  new  trading  ranges  of 
the  underlying  currencies.  The 
Exchange  believes  that  these  market 
conditions  impose  an  onerous  burden 
on  FCD  specialists  to  maintain  updated 
markets  in  strike  prices  for  which,  on 
occasion,  there  is  little  or  no  customer 
interest.  The  purpose  of  tHe  proposal  is 
to  alleviate  this  burden  and,  thus,  to 
improve  the  timeliness  and  accuracy  of 
FCO  quotes  in  which  there  is  apparent 
customer  interest.  By  eliminating  quote 
change  disseminations  in  series  with  no 
probable  public  investor  interest,  the 
proposal  will  reduce  dissemination 
delays  caused  by  thousands  of  quote 
changes  in  volatile  trading  periods. 

According  to  the  PHLX.  categorizing 
series  which  maintain  open  interest  but 
have  not  traded  within  the  previous  five 
days  as  non-update  series  will  eliminate 
a  significant  number  of  quote  changes, 
because  in  many  series  a  small  number 
of  FCO  positions  create  open  interest, 
which  remains  without  fluctuation  or 
additional  trading  volume.  The  PHLX 


UMI 


"Delia  is  a  measure  of  how  an  option  premium 
changes  in  relation  to  Ihe  price  of  (he  underlying 
instrument.  For  example,  a  delta  of  50  means  that 
for  every  one  point  move  in  the  spot  price  of  an 
underlying  foreign  currency,  the  option  premium 
moves  Vj. 

'  Telephone  conversation  between  Edith 
Hallahan.  Special  Counsel.  Regulatory  Services. 
PHLX.  and  Yvonne  Fraticelli.  Attorney.  Office  of 
Market  Supervision.  Division  of  Market  Regulation. 
Commission,  on  October  6.  1995. 

"The  PHLX  notes  thai  these  conditions  have  been 
particularly  pronounced  for  Japanese  yen  options. 
See  Securities  Exchange  Act  Release  No.  36539 
(November  30.  1995).  60  FR  62910  (December  7. 
1995)  (File  No.  SR-PHLX-9S-47)  (order  approving 
proposed  rule  change  to  widen  the  quote  spread 
parameters  for  lapanese  yen  options). 


notes  that  public  customers,  like  all 
market  participants,  continue  to  be 
protected  by  the  SQF  feature  which 
requires  a  quotation  to  be  disseminated 
before  a  trade  can  be  entered.'  In 
addition,  the  PHLX  believes  that  the 
proposal  protects  public  investors 
because  one  quote  will  be  disseminated 
at  the  end  of  the  trading  day  for  any 
inactive  series  with  open  interest.  The 
purpose  of  this  quote  is  to  provide 
option  holders  with  an  indication  of  the 
market  for  that  option  as  well  as  to 
provide  the  Options  Clearing 
Corporation  ("OCC")  with  a  closing 
value  to  mark  the  market  for  margin  and 
capital  purposes.'" 

The  proposal  also  redefines  active 
strikes  as  those  with  an  approximately 
10.  20.  30.  40.  or  50  delta  around  the 
underlying  price.  According  to  the 
PHLX.  the  purpose  of  this  change  is  to 
categorize  strike  prices  in  the 
terminology  used  by  FCO  market 
participants.  The  PHLX  notes  that,  in 
some  instances,  the  fourth  strike  price 
t)elow  the  spot  price  could  t)e  a  30  delta 
option,  so  that  the  activated  around-the- 
money  series  would  not  include  a  40  or 
50  delta  option.  The  Exchange  believes 
that  it  is  important  to  define  strike 
prices  with  a  delta  up  to  50  as  update 
series  because  these  represent  the  most 
active,  volatile  options,  for  which  the 
dissemination  of  quotes  is  meaningful. 

The  PHLX  recognizes  that  redefining 
active  strikes  in  terms  of  a  delta  figure 
may  result  in  a  greater  number  of 
strikes.  Further,  the  Exchange  notes  that 
the  delta  associated  with  a  strike 
changes  as  the  spot  price  changes, 
different  strikes  will  become  the  10-50 
delta  strikes,  and.  thus,  thp  active  series. 
Therefore,  the  PHLX  proposes  to  amend 
the  SQF  to  "de-activate"  strikes  intra- 
day  that  are  no  longer  around-the- 
money  based  on  a  delta  change."  The 
PHLX  will  update  and  disseminate  new 
around-the-money  strikes  in  response  to 
market  changes. 

Thus,  the  Exchange  believes  that 
enhancing  the  SQF  should  address  the 
strike  price  and  quote  change  situation 
in  a  volatile  FCO  market.  The  PHLX 
estimates  that  the  proposal  will  reduce 


•'See  Securities  Exchange  Act  Release  No.  33067 
(October  19.  1993).  58  FR  57458  (October  26.  1993) 
(order  approving  File  No.  SR-PHLX-92-23)  CSQF 
Approval  Order").  In  the  SQF  Approval  Order,  the 
Commission  noted  that  public  customers  are 
protected  by  the  feature  of  Ihe  SQF  which  requires 
a  quotation  to  be  disseminated  after  an  options 
series  is  activated  but  before  a  trade  can  be  entered. 

'"See  PHLX  Rule  722(e)(i).  See  also  SEC  Rule 
15C3-1 

< '  Under  the  proposal,  a  strike  that  i«  no  longer 
around-the-money  based  on  a  delta  change  may 
qualify  as  an  update  strike  if  there  is  open  interest 
in  the  series  and  the  series  has  traded  within  the 
previous  five  trade  dates. 


the  number  of  strike  prices  currently 
disseminated  each  day  by 
approximately  15%,  or  1,000  strikes, 
which  will  improve  the  Exchange's 
ability  to  provide  timely  and  accurate 
quotes,  including  quotes  in  new  FCO 
products  that  may  be  traded  on  the 
Exchange  in  the  future. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6  of 
the  Act,  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  as 
well  as  to  protect  investors  and  the 
public  interest.  Specifically,  the 
Exchange  believes  that  the  proposal 
should  promote  just  and  equitable 
principles  of  trade  by  facilitating 
speedier  dissemination  of  FCO  markets. 
The  PHLX  states  that  the  proposal  is 
also  designed  to  facilitate  coordination 
between  the  Exchange  and  the  OCC, 
OPRA,  and  securities  information 
vendors.  Finally,  the  PHLX  believes  that 
the  proposed  changes  to  the  SQF  should 
facilitate  the  specialists'  ability  to  focus 
on  active  series,  which  should,  in  turn, 
resuh  in  tighter,  more  liquid  markets, 
consistent  with  Section  6(b)(5). 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). '^  The 
Commission  believes  that  the  proposed 
amendments  to  the  SQF  will  result  in 
more  timely  and  accurate  FCO  quote 
displays  in  series  of  known  or  probable 
interest  to  public  customers.  Moreover, 
the  Commission  believes  that  the 
proposal  will  increase  the  efficiency  of 
the  PHLX's  option  data  transmission 
lines  and  increase  the  speed  of  the 
dissemination  of  FCO  quotes  to  public 
investors  in  the  series  of  most  interest 
to  market  participants,  thereby  helping 
the  PHLX  to  maintain  fair  and  orderly 
options  markets. '3 

Specifically,  the  PHLX  proposes  to 
categorize  series  with  open  interest  that 
have  not  traded  within  the  previous  five 
days  as  non-update  series.  According  to 
the  Exchange,  in  many  series  a  small 


'■"15  U.S.C.  $78f(b)(5)  (198a  ft  Supp.  V  1993). 

"The  PHLX  estimates  that  the  proposal  will 
reduce  the  number  of  FCO  strike  prices  currently 
disseminated  each  day  by  approximately  15%.  or 
1.000  strikes. 


number  of  FCO  positions  creates  open 
interest,  which  remains  without 
fluctuation  or  additional  trading 
volume;  the  PHLX  believes  that 
classifying  series  with  open  interest  that 
have  not  traded  within  the  previous  five 
days  as  non-update  series  will  eliminate 
a  significant  number  of  quote  changes. 
This,  in  turn,  should  decrease  FCO 
quotation  processing  times  so  that  active 
quotes  are  updated  and  disseminated 
more  auickly  to  public  investors. 

In  addition,  the  PHLX  proposes  to 
amend  the  definition  of  update  series  to 
include  the  approximately  10,  20,  30, 
40,  and  50  delta  strikes  below  and  above 
the  underlying  price.  The  delta 
associated  with  a  strike  changes  as  the 
spot  price  changes,  so  that  different 
strikes  become  the  approximately  10-50 
delta  strikes  and,  thus,  the  active  series. 
According  to  the  PHLX,  strike  prices 
with  a  delta  up  to  50  represent  the  most 
active,  volatile  options,  for  which  the 
dissemination  of  quotations  is 
meaningful.  Because  the  proposal 
provides  that  the  approximately  10-50 
delta  strikes  above  and  below  the 
underlying  price  will  be  classified  as 
update  series,  it  benefits  investors  and 
helps  the  PHLX  to  maintain  fair  and 
orderly  markets  by  allowing  for  the 
updating  and  dissemination  of  the 
quotations  that  are  most  useful  to  FCO 
market  participants. 

The  PHLX  proposes  further  to  de- 
activate strikes  intra-day  that  no  longer 
fit  the  definition  of  active,  thus 
eliminating  quote  change 
disseminations  in  series  of  improbable 
public  investor  interest  and  helping  the 
PHLX  to  provide  timely  and  accurate 
FCO  quotes  in  series  of  interest  to 
investors.'*  At  the  time,  the  Exchange 
proposes  to  update  and  disseminate 
strikes  which  become  active  due  to 
market  changes,  thereby  helping  to 
ensure  that  the  most  active  FCO  strikes 
are  updated  and  disseminated 
throughout  the  trading  day. 

In  addition,  the  Commission  believes 
that  the  proposal  protects  market 
participants  by  providing  for  the 
dissemination  of  one  bid/ask  quote  at 
the  end  of  each  trading  day  for  non- 
update  series  with  open  interest.  This 
quote  will  provide  option  holders  with 
an  indication  of  the  market  for  that 
option  and  will  provide  the  OCC  with 
a  closing  value  to  mark  the  market  for 
margin  and  capital  purposes. 


"A  strike  that  is  no  longer  around-the-money 
based  on  a  delta  change  may  qualify  as  an  update 
strike  if  there  is  open  interest  in  the  series  and  the 
series  has  traded  within  the  previous  Ave  trading 
days.  In  addition,  update  series  may  be  activated 
intra-day  at  the  PHLX's  initiative  or  in  the  response 
to  a  request  from  a  specialist  or  an  FCO  floor 
official. 


The  Commission  continues  to  believe, 
as  it  has  concluded  previously,' ^  that 
the  SQF,  as  amended,  will  not  create  an 
advantage  to  FCO  participants  on  the 
trading  floor  with  respect  to  the  trading 
of  options  series  not  disseminated  to  the 
public.  Public  customers  are  protected 
by  the  feature  of  the  SQF  which  requires 
a  quotation  to  be  disseminated  after  an 
options  series  is  activated  but  before  a 
trade  can  be  entered.  Accordingly,  a 
participant  who  is  physically  on  the 
trading  floor  will  learn  of  the  specialist's 
market  for  a  given  options  series  when 
the  series  is  activated  and  a  quote  is 
published,  nearly  identical  in  time  to  a 
potential  customer  watching  a  vendor 
screen  off-floor. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  PHLX's 
proposal  to  amend  the  SQF  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-PHLX-95- 
62)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  96-00038  Filed  1-2-96;  8:45  am) 
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Seif-Reguiatorv  Organizations;  Notice 
of  Filing  of  Proposea  Rjie  Change  by 
the  Philadelphia  Stoc*<  Exchange,  Inc. 
Relating  to  the  Listing  a-^c  "'"'■aa  ng  of 
Options  on  the  PHLX  Be  Three  Auto 
Sector  Index 

December  26, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act"),!  and  Rule  19b-^  thereunder,2 
notice  is  hereby  given  that  on 
September  25,  1995,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  December 
20,  1995,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 


1'  See  SQF  Approval  Order,  supra  note  9. 

16 15  U.S.C.  §  78sfb)(2)  (1988). 
"17  CFR  20O.30-3(a)(12)  (1994). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice,  as  amended,  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  options  on  the  Phlx  Big  Three 
Auto  Sector  Index  ("Big  Three  Auto 
Index"  or  "Index"),  a  capitalization 
weighted  index  developed  by  the  Phlx 
composed  of  all  of  the  U.S.  automobile 
manufacturing  company  stocks.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  list  for  trading 
an  European-style  option  *  on  the  Phlx 
Big  Three  Auto  Sector  Index  which  is  an 
index  representing  the  domestic 
automobile  industry.  The  Phlx  believes 
that  the  Big  Three  Auto  Index  will 
appeal  to  individual  investors  as  well  as 
program  and  basket  traders  because  the 
Index  reflects  the  direction  and  pricing 
of  the  nation's  entire  domestic 
automobile  industry.  Because  the  Big 
Three  Auto  Index  is  based  on  a  small 
number  of  actively  traded  stocks,  the 
Exchange  believes  that  replication  of  the 
Index  for  hedging  purposes  with 
underlying  stocks  can  be  readily 
accomplished  with  complete  accuracy. 
Thus,  the  Phylx  believes  that  the 


'The  Exchange  proposes  to  amend  its  position 
limit  rule  to  state  that  the  position  limit  for  options 
on  the  Big  Three  Auto  Index  is  5.500  contracts  total. 
Additionally,  the  Exchange  proposes  to  amend  the 
niing  to  change  the  method  of  calculating  the  Index 
from  equal-dollar  weighting  to  capitalization 
weighting.  See  Letter  from  Michele  Weisbaum. 
Associate  General  Counsel,  Phlx,  to  )ohn  Ayanian. 
Attorney,  Office  of  Market  Supervision  ("OMS"). 
Division  of  Market  Regulation  ("Market 
Regulation"),  Commission,  dated  December  20. 
1995  ("Amendment  No.  1"). 

'*  European-style  options  can  be  exercised  only 
during  a  specific  time  period  prior  to  expiration  of 
the  options. 
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proposed  Big  Three  Auto  Index  is 
unique  and  will  fill  a  current  market 
void.  The  Exchange  does  not  believe 
that  the  Big  Three  Auto  Index  will  be 
susceptible  to  manipulation  as  the 
stocks  comprising  the  Big  Three  Auto 
Index  represent  extremely  large,  liquid, 
and  widely  held  common  stocks.  The 
Exchange  represents  that  aM  three 
underlying  component  securities  are 
traded  on  the  New  York  Stock  Exchange 
and  are  therefore,  "report  securities"  as 
defined  in  Rule  llAa3-l  under  the  Act. 
Further,  the  Exchange  represents  that  all 
three  underlying  component  securities 
currently  meet  the  Phlx's  listing  criteria 
for  equity  options  contained  in 
Exchange  Rule  1009  and  are  the  subject 
of  options  trading  on  U.S.  options 
exchanges. 

The  Phlx  represents  that  as  of 
December  19, 1995,  the  market 
capitalization  of  the  individual  stocks  in 
the  Index  ranged  from  a  high  of  $37.37 
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billion  (General  Motors  Corp.)  to  a  low 
of  $20.51  billion  (Chrysler  Corporation). 
The  market  capitalization  of  all  three  of 
the  stocks  in  the  Index  was 
approximately  $88.23  billion.  The  total 
number  of  shares  outstanding  on 
October  31.  1995  for  the  stocks  in  the 
Index  ranged  from  a  high  of  1.07  billion 
shares  (Ford  Motor  Company)  to  a  low 
of  382  million  shares  (Chrysler 
Corporation).  Additionally,  the  average 
monthly  trading  volume  in  the  U.S.  of 
the  stocks  in  the  Index,  for  the  twelve- 
month period  from  November  1,  1995  to 
October  31,  1995,  ranged  from  a  high  of 
69  million  shares  per  month  (Ford 
Motor  Company)  to  a  low  of  50.9 
million  shares  per  month  (General 
Motors  Corp.).  Lastly,  as  of  December 
19.  1995.  no  one  stock  accounted  for 
more  than  42.57%  (General  Motors 
Corp.).  or  less  than  23.19%  (Chrysler 
Corporation),  of  the  Index's  total  value.' 


The  Big  Three  Auto  Index  will  be 
calculated  using  a  capitalization- 
weighting  methodology.  The 
representation  of  each  security  in  the 
Index  will  be  proportional  to  the 
security's  last  sale  price  multiplied  by 
the  total  number  of  shares  outstanding, 
in  relation  to  the  total  market  value  of 
all  the  securities  in  the  Index.  The 
Exchange  believes  that  this 
capitalization  weighting  methodology  is 
appropriate  because  many  investors 
who  might  use  this  Index  as  a  hedging 
vehicle  own  stock  baskets  containing 
shares  of  each  of  the  three  component 
stocks  in  amounts  proportionate  to  their 
respective  market  capitalizations.  The 
Index  value  was  set  at  a  starting  value 
of  200  as  of  September  29. 1995.  The 
value  of  the  Index  as  of  the  close  of 
trading  on  December  19,  1995  was 
199.58.  The  formula  for  calculating  the 
"Current  Index  Value"  is  as  follows: 


Current  Index  Value  = 


Total  Capitalization 
Divisor 


Where: 

Total  Capitalization  =  Sum  of  Market 
Values  (price  x  shares  outstanding) 
for  all  component  securities 

Divisor  =  The  number  which,  when 

divided  from  the  total  capitalization 
when  the  Index  was  initially 


calculated  (on  September  29,  1995). 
yielded  an  Index  value  of  200. 
In  order  to  maintain  continuity  in  the 
value  of  the  Index,  the  Index  divisor 
will  be  adjusted  to  reflect  non-market 
changes  in  the  capitalization  of  the 
component  securities  as  well  as  changes 


in  the  composition  of  the  Index. 
Changes  that  may  result  in  divisor 
adjustments  include,  but  are  not  limited 
to.  stock  splits  and  dividends,  spin-offs, 
certain  rights  issuances,  and  mergers 
and  acquisitions.  The  formula  for 
adjusting  the  divisor  is  as  follows: 


Divisor  - 


Total  Capitalization  (as  a  result  of  adjustments) 


Index  Value 


Adjustments  in  the  value  of  the  Index 
which  are  necessitated  by  the  addition 
and/or  the  deletion  of  an  issue  from  the 
Index  are  made  by  adding  and/or 
subtracting  the  market  value  (price 
times  shares  outstanding)  of  the  relevant 
issues. 

The  Big  Three  Auto  Index  value  will 
be  updated  dynamically  at  least  once 
every  15  seconds  during  the  trading  day. 
The  Phlx  has  retained  Bndge  Data,  Inc. 
to  compute  and  do  all  necessary 
maintenance  of  the  Index.  Pursuant  to 
Phlx  Rule  llOOA,  updated  Index  values 
will  be  disseminated  and  displayed  by 
means  of  primary  market  prints  reported 
by  the  Consolidated  Tape  Association 


and  over  the  facilities  of  the  Options 
Price  Reporting  Authority.  The  Index 
value  will  also  be  available  on  broker/ 
dealer  interrogation  devices  to 
subscribers  of  the  option  information. 

In  accordance  with  Phlx  Rule  1009A, 
if  any  change  in  the  nature  of  any  stock 
in  the  Index  occurs  as  a  result  of 
delisting,  merger,  acquisition  or 
otherwise,  the  Exchange  will  take 
appropriate  steps  to  delete  that  stock 
fi-om  the  Index  and  replace  it  with 
another  domestic  automobile  industry 
stock.  If  no  replacement  is  available,  the 
Exchange  will  submit  a  proposed  rule 
change  pursuant  to  Section  19(b)  of  the 
Act  and  that  proposal  would  have  to  be 


specifically  approved  by  the 
Commission  before  the  Exchange  is  able 
to  open  any  new  series  of  options  on  the 
Index  for  trading. 

The  Phlx  will  evaluate  the  Index 
quarterly,  following  the  close  of  trading 
on  the  third  Friday  at  each  March.  June, 
September,  and  December  to  ensure  that 
it  is  an  accurate  representation  of  the 
intended  market  character  of  the  Index. 
The  Exchange  represents  that  all  of  the 
stocks  comprising  the  Index  are  options 
eligible^  and  have  overlying  options 
currently  trading.  If  at  any  time,  any  of 
the  component  issues  are  not  options 
eligible,  the  Exchange  will  submit  a  new 
proposed  rule  change  pursuant  to 


'The  weightings  of  all  3  components  of  the  Big 
Three  Auto  Index  as  of  October  31.  1995  are  a» 
follows:  General  Motors  Corp. — »2.57%:  Ford 
Motor  Company — 34.22%:  and  Chrysler 
Corporation — 2  3.19%. 


*The  Phlx's  options  listing  standards,  which  are 
uniform  among  the  options  exchanges,  provide  that 
a  security  underlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  the 
public  float  must  be  at  least  7.(X)0.000  shares:  (2| 
there  must  be  a  minimum  of  2,000  stockholders:  (3) 


trading  volume  in  the  U.S.  must  have  been  at  least 
2.4  million  over  the  preceding  twelve  months;  and 
(4)  the  U.S.  market  price  must  have  been  at  least  , 
$7.50  for  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  See  Phlx  Rule 
1009,  Commentary  .01. 


Section  19(b)  of  the  Act  and  that 
proposal  would  have  to  be  specifically 
approved  by  the  Commission  before  the 
Exchange  is  able  to  open  any  new  series 
of  options  on  the  Index  for  trading. 
Additionally,  if  at  any  time,  the 
Exchange  determines  to  increase  or 
decrease  the  number  of  component 
issues,  the  Exchange  will  submit  a  new 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act. 

The  settlement  value  for  the  Index 
options  will  be  based  on  the  opening 
values  of  the  component  securities  on 
the  date  prior  to  expiration.  Index 
options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month,  and  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

The  Phlx  proposes  to  employ  the 
same  position  limit  applicable  to  the 
Exchange's  Super  Cap  Index  pursuant  to 
Phlx  Rule  1001A(b).  Specifically,  the 
position  and  exercise  limits  for  the  Big 
Three  Auto  Index  options,  will  be  5,500 
contracts  on  the  same  side  of  the 
market.^  The  Big  Three  Auto  Index 
option  will  not  be  subject  to  a  hedge 
exemption. 

Exercise  price  intervals  will  be  set  at 
five  point  intervals  in  terms  of  the 
current  value  of  the  Index.  Additional 
exercise  prices  will  be  added  in 
accordance  with  Phlx  Rule  lOllA(a). 

As  with  the  Exchange's  other  indexes, 
the  multiplier  for  options  on  the  Big 
Three  Auto  Index  will  be  100.  The  Big 
Three  Auto  Index  options  will  trade 
from  9:30  a.m.  to  4:10  p.m.  eastern  time. 

The  Phlx  will  trade  consecutive  and 
cycle  month  series  pursuant  to  Phlx 
Rule  IIOIA.  Specifically,  there  will  be 
three  expiration  months  from  the 
March,  June,  September.  December 
cycle  plus  at  least  two  additional  near- 
term  months  so  that  the  three  nearest 
term  months  will  always  be  available. 
LEAPS  will  also  be  traded  on  the  Index 
pursuant  to  Phlx  Rule  1101A(b)(iii). 

Big  Three  Auto  Index  options  will  be 
traded  pursuant  to  current  Phlx  rules 
governing  the  trading  of  index  options.^ 
The  Exchange  notes  that  surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  used  to 
monitor  the  trading  of  options  on  the 
Big  Three  Auto  Index.  These  procedures 
included  having  complete  access  to 
trading  activity  in  the  underlying 
securities  which  are  all  traded  on  the 
NYSE  via  the  Intermarket  Surveillance 


'  See  Amendment  No.  1 ,  supra  note  3. 
"See  Phlx  Rules  lOOOA  through  1103A.  and  1000 
through  1070. 


Group  Agreement  ("ISG  Agreement") 
dated  July  14,  1983,  as  amended  on 
Januar>'  29,  1990. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI   DcJtp  of  F  ffpi  tiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


''15U.S.C.  78f(b)(5). 


provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  SR-Phlx-95-74  and 
should  be  submitted  by  January  24, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  96-00037  Filed  1-2-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ending  12/22795 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-95-944. 

Dafe /y/ed.- December  18,  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0726  dated 
December  5,  1995  r-1-13.  Expedited 
Europe-Southwest  Pacific  resos. 
Intended  effective  date:  February  1, 
1996. 

Docket  Number:  OST-95-954. 

Date /y/ed.- December  21,  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1868  dated 
December  1,  1995  r-1-15,  TC2  Reso/P 
1869  dated  December  1,  1995  r-16-38, 
TC2  Reso/P  1870  dated  December  1, 
1995  r-39-48.  Intended  effective  date: 
April  1, 1996. 

Docket  Number:  OST-95-955. 

Date  filed:  December  21,  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC12  Reso/P  1708  dated 
November  24,  1995.  South  Atlantic- 
Europe/Middle  East  Resos  r-1-20. 
Intended  effective  date:  April  1, 1996. 

Docket  Number:  OST-95-956. 

Date  filed:  December  21,  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Pursuant  to  Sections  41308 
and  41309  of  Title  49  of  the  United 
States  Code  and  Parts  303.03,  303.05 
and  303.30(c)  of  Title  14  of  the  Code  of 
Federal  Regulations,  it  is  hereby 
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requested  on  behalf  of  member  airlines 
of  the  International  Air  Transport 
Association  (lATA)  that  the  Department 
approve  and  confer  antitrust  immunity 
on  two  amendments  to  the  lATA 
Articles  of  Association  (the  Articles). 
The  two  amendments  were  adopted  by 
the  Memb)ers  of  I  ATA  at  their  51st 
Annual  General  Meeting  held  30-31 
October  1995  in  Kuala  Lumpur. 

Docket  Number:  OST-95-966. 

Date  filed:  December  22.  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PACyReso/390  dated 
December  18,  1995.  Finally  Adopted 
Resos  r-l-r-30,  Intended  effective  date: 
May  1.  1996.  Necessary  Government 
Action  Date:  no  later  than  April  1.  1996. 

Docket  Number:  OST-95-967. 

Date  filed:  December  22.  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Telex  mail  Vote  766, 
Japan-China  fares  r-1— 4,  TC3  Telex  Mail 
Vote  767.  Taiwan-Japan  fares  r-5-r-6. 
Intended  effective  date:  April  1,  1996. 

Docket  Number:  OST-95-968. 

Date  filed:  December  22.  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  Reso/P  0729  dated 
December  5,  1995.  Middle  East-TC3 
Resos  r-1— 42.  Intended  effective  date: 
April  1, 1996. 
BitfiMU-a  Milk. 

Acting  Chief.  Documentary  Services  Division. 
|FR  Doc.  96-53  Filed  1-2-96;  8:45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 

and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  the  Week 
Ending  Decemt}er  22,  1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-953. 

Date  filed:  December  20.  1995. 

Due  Lkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  17, 1996. 


Description:  Application  of  Alaska 
Airlines.  Inc.  pursuant  to  49  US.  41101 
and  Subpart  Q  of  the  Regulations 
requests  a  permanent  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Seattle,  Washington,  on  the  one  hand, 
and  Mazatlan  and  Puerto  Vallarta, 
Mexico. 

Docket  Number:  OST-95-958. 

Date  filed:  December  22,  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  19.  1996. 

Description:  Application  of 
Continental  Airlines.  Inc.,  pursuant  to 
49  use.  Section  41102  and  Subpart  Q 
of  the  Regulations,  requests  renewal  of 
its  Route  29-F  certificate  authority  to 
provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  Houston.  Texas  and  the 
coterminal  points  Guayaquil  and  Quito. 
Ecuador,  via  the  intermediate  points 
Mexico  City.  Mexico;  Guatemala  City, 
Guatemala;  San  Salvador.  El  Salvador, 
San  Pedro  Sula  and  Tegucigalpa, 
Honduras;  and  Panama  City,  Panama;  as 
well  as  renewal  of  its  Ecuador  frequency 
allocation. 

Docket  Number:  OST-95-962. 

Date  filed:  December  22.  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  19,  1996. 

Description:  Application  of  American 
Trans  Air,  Inc.,  pursuant  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  ATA  to  engage  in  the 
scheduled  foreign  air  transportation  of 
f)ersons.  property  and  mail  between 
New  York.  New  York  (JFK),  on  the  one 
hand,  and  Shannon  and  Dublin, 
Republic  of  Ireland,  on  the  other  hand. 

Docket  Number:  OST-95-965. 

Date  filed:  December  22.  1995. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  19.  1996. 

Description:  Application  of  Air  4000. 
Inc..  pursuant  to  49  U.S.C.  Section 
41102,  and  Subpart  Q  of  the 
Regujations,  applies  for  issuance  of  a 
certificate  of  public  convenience  and 
necessity  authorizing  Air  4000  to 
provide  scheduled  interstate  and 
overseas  air  transportation  of  persons, 
property  and  mail  between  various 
points  in  the  United  States. 
Barbara  Mills. 

Acting  Chief.  Documentary  Services  Division. 
|FR  Doc.  96-00054  Filed  1-2-96.  8:45  am) 
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Office  of  the  Secretary 

Transportation  Marketplace 
Conferences  and  Seminars 
Announcement  of  Request  for 
Proposals 

AGENCY:  Office  of  Small  and 

Disadvantaged  Business  Utilization 

(O.S.D.B.U.).  Department  of 

Transportation. 

ACTION:  Notice  of  Request  for  Proposals 

(RFP). 

StiKIKIARV:  The  Department  of 
Transportation's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(O.S.D.B.U.)  is  responsible  for  the 
Department's  implementation  and 
execution  of  the  functions  and  duties 
under  sections  eight  (8)  and  fifteen  (15) 
of  the  Small  Business  Act  (15  U.S.C. 
637)  for  developing  policies  and 
procedures  consistent  with  Federal 
statutes  to  provide  policy  direction  for 
small,  minority,  women-owned,  and 
small  disadvantaged  business  (S/DBE) 
participation  in  the  Department's 
procurement  and  Federal  financial 
assistance  activities.  The  office  is  also 
responsible  for  assisting  small,  minority, 
women-owned  and  small  disadvantaged 
businesses  to  participate  in 
opportunities  of  the  Department  by 
establishing  Transportation  Marketplace 
Conferences  and  Seminars  (TMC'S)  at 
which  DOT  contract  opportunities  are 
advertised,  relevant  DOT  information 
and  materials  are  disseminated  and 
workshops  are  available  on  bonding, 
lending,  procurement,  marketing,  and 
business  management  are  conducted  by 
staff  and  outside  experts.  The  Secretary 
of  Transportation  has  encouraged  DOT 
operating  administrations  to  attend 
these  conferences  as  his 
representative{s)  and  to  provide 
opportunities  for  small  entrepreneurs  to 
participate  fully  in  all  DOT-funded 
procurements  and  DOT  assisted 
programs.  This  request  solicits 
competitive  proposals  from  diverse 
organizations  that  can  serve  as  OSDBU's 
Conference  Cooordinator  for  OSDBU's 
Transportation  Marketplace  Conferences 
and  Seminars.  Eligible  applicants  must 
be  registered  with  the  Internal  Revenue 
Service  (IRS)  as  tax-exempt 
organizations  classified  under  the  IRS 
Code  as  a  501  (c)6  trade  association. 
OSDBU  will  enter  into  a  Cooperative 
Agreement  with  one  organization  to 
provide  conference  coordination 
services  between  the  DOT.  its  grantees, 
recipients,  contractors,  subcontractors, 
and  small,  minority,  women-owned  and 
disadvantaged  business  enterprises. 
This  Announcement  of  Request  for 
Proposal  (RFP)  contains  information 


concerning:  (1)  The  principal  objectives 
of  the  competition,  eligible  applicants, 
activities  and  factors  for  award;  (2)  the 
application  process,  including  how  to 
apply  and  the  criteria  used  for  selection; 
and  (3)  a  checklist  of  application 
submission  requirements. 
FOR  GENERAL  AND  SPECIFIC  INFORMATION 
CONTACT:  Mr.  Arthur  Jackson  ,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  U.S.  Department  of 
Transportation,  400  7th  Street  SW, 
Room  9410,  Washington,  DC,  20590, 
Tel.  202-366-2852  or  800-532-1169. 
SEND  PROPOSALS  TO:  Mr.  Arthur  D. 
lackson.  Office  of  Small  and 
Disadvantaged  Business  Utilization  (S- 
40),  U.S.  Department  of  Transportation, 
400  7th  Street,  S.W.,  Room  9410, 
Washington,  D.C.  20590. 
DATES:  Proposals  must  be  received  at  the 
ibove  location  by  February  2nd,  1996, 
4:00  p.m..  Eastern  Standard  Time. 
Proposals  received  after  the  deadline 
will  be  considered  non-responsive  and 
:iot  reviewed.  DOT  plans  to  give  notice 
if  awards  on  all  applications  by  March 
4th,  1996. 

Dated:  December  21, 1995. 
Joseph  A.  Capuano, 

Associate  Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
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SUPPLEMENTARY  INFORMATION: 

1 .  Introduction 

: .  1  Background 

The  United  States  Department  of 
'  ransportation  (DOT)  established  the 
)ffice  of  Small  and  Disadvantaged 
i^usiness  Utilization  (OSDBU)  in 
iccordance  with  Public  Law  95-507,  an 
imendment  to  the  Small  Business  Act 
md  the  Small  Business  Investment  Act 
if  1958.  The  OSDBU  administers  the 
)epartraent's  Small  and  Disadvantaged 
Business  Enterprise  (DBE)  Program 


which  is  designed  to  ensure  that  small 
businesses,  including  small 
disadvantaged  and  minority  firms,  have 
an  equitable  opportunity  to  participate 
in  DOT'S  procurement  and  Federal 
financial  assistance  programs  and  that 
they  receive  a  fair  share  of  the  resulting 
contract  awards.  Because  DOT's  policy 
is  to  encourage  and  increase  DBE 
participation  in  the  contracts  and 
programs  that  it  funds,  during  FY  1994, 
DBFs  received  over  $2.6  biUion  or  14.4 
percent  of  highway,  transit,  air  and  rail 
contracts  from  DOT-assisted  State  and 
local  transportation  agencies. 

OSDBU  developes  Department  wide 
policy  and  administers  a  number  of 
programs  and  activities  to  implement 
the  OSDBU's  Congressional  mandate  of 
increasing  the  level  of  participation  of 
SDBs  in  the  Federal  financial  assistance 
and  direct  contracting  programs  of  all 
modal  administrations  of  DOT.  OSDBU 
is  responsible  for  the  development  and 
implementation  of  an  effective  program 
of  activities  directed  at  ensuring  SBE 
participation  in  the  Department's  direct 
procurement  and  Federal  financial 
assistance  activities. 

OSDBU  monitors  all  DOT 
procurement  activities  that  involve  the 
participation  of  DBEs,  including  the 
goal  settings  and  procurement  practices 
of  DOT  financial  assistance  recipients, 
namely.  State  and  local  transportation 
agencies.  OSDBU  also  serves  an 
important  function  in  assisting  firms  in 
their  marketing  of  the  Department  and 
all  of  its  operating  administrations. 
OSDBU  is  also  responsible  for 
developing  and  administering  programs 
to  encourage,  stimulate,  promote  and 
assist  SDBs  to  obtain  and  manage 
transportation-related  contracts, 
subcontracts  and  projects.  The  OSDBU 
administers  the  Short  Term  Lending 
Program  (STLP)  and  the  Bonding 
Assistance  Program  (BAP),  two  financial 
assistance  efforts  which  provide 
assistance  in  obtaining  short-term 
working  capital  and  surety  bonding  for 
DBEs.  Under  the  STLP,  lines  of  credit 
up  to  $500,000  are  available  at  prime 
interest  rates  to  finance  accounts 
receivable  for  transportation-related 
contracts.  The  Bonding  Assistance 
Program  enables  DBEs  to  apply  for  bid, 
performance  and  payment  bonds  on 
contracts  up  to  $1,000,000. 

1.2  Program  Description  and  Goals 

OSDBU  has  focused  considerable  time 
and  resources  to  increasing  SDBE  access 
to  DOT  financial  assistance  progrsuns 
and  contracting  opportunities  through 
the  use  of  Transportation  Marketplace 
Conferences  and  Seminars.  This  effort  is 
accomplished  through  the  use  of  a 
Cooperative  Agreement  with  a  Minority 


Trade  Association  to  provide  liaison 
services  between  DOT,  its  grantees, 
recipients,  contractors,  subcontractors 
small  and  disadvantaged  business 
enterprises.  The  Agreement  includes 
activities  such  as  the  identification  of 
local  and  regional  officials  who  work 
directly  with  small  businesses, 
information  dissemination,  outreach 
services  to  the  small  business 
commimity  (such  as  SBDCs,  State  DOTs, 
etc),  conference  and  seminar 
preparation  and  logistical  planning  with 
hotels  and  other  conference  sites.  In 
addition,  the  trade  association  and/or 
Chamber  of  Commerce  provides  for  the 
advertisement  of  each  conference/ 
seminar  in  monthly  or  quarterly 
newsletters  of  local  organizations  and 
provides  for  a  follow-up  evaluation  of 
each  conference  subsequent  to  the 
completion  of  the  DOT  sponsored  event. 

The  Transportation  Marketplace 
includes  the  participation  of  other 
Federal,  state  and  local  agencies  and 
private  contractors  seeking  the 
involvement  of  small  and  minority  firms 
in  public  and/or  private  soUcitations. 
The  Transportation  Marketplace 
provides  for  a  plenary  session 
comprised  of  major  dignitaries  offering 
brief  remarks,  followed  by  a  "business 
fair"  where  buyers  and  sellers  of  goods 
and  services  open  lines  of 
communications  and  match 
opportunities  with  a  firm's  capabihties. 

Also,  during  the  Marketplace 
Conferences,  information  is 
disseminated  and  distribution  of  DOT 
materials  is  provided  to  attendees,  such 
as;  DOT  Bonding  Assistance  Program 
Brochures;  DOT  Bonding  Assistance 
Fact  Sheets;  DOT  Short-Term  Lending 
Program  Brochures;  DOT  Short-Term 
Lending  Fact  Sheets;  Procurement 
Forecasts;  DOT  Small  Business 
Subcontracting  Opportunities  Directory; 
Contracting  with  the  United  States 
Department  of  Transportation  Booklets; 
DOT  Bonding  Assistance  Program 
Applications;  and  DOT  Short-Term 
Lending  Program  Applications.  A 
compilation  of  these  materials  is 
available  in  the  DOT's  Marketing 
Information  Package,  a  comprehensive 
document  which  serves  as  a  resource 
and  reference  tool.  The  Transportation 
Marketplace  Conferences  were 
established  by  the  OSDBU  in  October 
1992  to  provide  a  mechanism  for  the 
small,  minority  and  women  business 
communities  to  have  current 
information  from  National  DOT 
regarding  contract  opportunities  being 
advertised  and  awarded  by  the  DOT  10 
modal  administrations.  Also,  the 
Conferences  were  seen  as  an 
opportunity  for  small  firms  to  have 
direct  contact  with  staff  from  OSDBU, 
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the  Secretary's  representatives,  the  DBE 
Liaison  Officers  and  contracting  officers 
from  the  Department.  Because  of  the 
expense  of  travehng  to  Washington.  D.C. 
to  market  their  products,  many  SDBs 
were  financially  unable  to  spend  quality 
time  in  the  national  offices  of  DOT.  The 
Marketplace  Conferences  provide 
information  relative  to  all  modes  of 
transportation  and  to  potential  contract 
possibilities.  Also,  the  OSDBU's 
Minority  Business  Resource  Center's 
regulations  require  that  this  office  work 
with  Trade  Associations  and/or 
Chambers  of  Commerce  to  serve  our 
constituency.  The  goal  is  accomplished 
by  the  OSDBU  working  closely  with 
Chambers  of  Commerce  and  trade 
associations  to: 

(1)  Establish  a  communications  link 
between  DOT,  its  grantees,  recipients, 
contractors,  subcontractors  and  the 
small  and  disadvantaged  business 
community. 

(2)  Increase  awareness  of  DOT 
contracting  opportunities  and  financial 
assistance  programs  by  disseminating 
DOT  marketing  materials  and  relevant 
information  at  selected  conferences, 
seminars  and  marketplace  events. 

(3)  Identify  local  and  regional  official 
who  worl^  directly  with  small 
businesses  and  ensure  their  attendance 
and  participation  at  the  Marketplace 
Conferences  which  reinforces  their 
commitment  to  the  small,  minority  and 
women  business  community  for 
potential  contracting  opportunities. 

(4)  Increase  awareness  of  programs  by 
providing  DOT  representation  at 
selected  conferences,  seminars  and 
marketplace  events  and  by  providing 
DOT  ads  and  articles  in  organizations' 
newsletters. 

(5)  Develop  and  maintain  databases  of 
transportation-related  DBEs  as  potential 
participants  in  DOT  procurement  and/or 
financial  assistance  programs  that 
register  and  attend  the  Transportation 
Marketplace  Conferences. 

(6)  Have  responsibility  for  logistics 
involved  in  each  conference,  including 
hotel  arrangements  and  seciiring 
facilities  replete  with  sizeable  rooms 
and  quality  sound  systems. 

(7)  Complete  a  Customer-Service 
follow-up  activity  after  each  conference 
in  order  to  receive  feed-back  from 
participants  after  session  has  ended 

1 .3  Description  of  Competition 

The  purpose  of  this  RFP  is  to  solicit 
proposals  from  eligible  Chambers  of 
Commerce  and  trade  associations  for 
consideration  as  the  Coordinator  for 
DOT'S  Transportation  Marketplace 
Conferences  and  Seminars.  This  effort 
shall  enable  the  OSDBU  to  increase  the 
number  of  small,  minority  and  women 


businesses  that  enter  into 
transportation-related  contracts,  and 
provide  small  firms  with  procurement 
information  and  access  to  the  DOT 
Short  Term  Lending  and  Bonding 
Assistance  Programs. 

In  order  to  have  regular  dialogue  and 
direct  contact  with  the  Conference 
Coordinator,  the  selected  organization 
must  by  headquartered  geographically 
within  the  Washington.  DC/Baltimore, 
MD  metropolitan  area.  Any  personnel 
assigned  to  the  project  must  be  housed 
within  the  organization's  headquarters 
and/or  should  not  be  over  60  miles  one- 
way in  commuting  distance. 

1.4  Duration  of  Agreement 

The  Cooperative  Agreement  will  be 
awarded  for  a  period  of  12  months  (one 
year)  with  a  one  year  renewable  option. 
Subsequent  funding  will  be  contingent 
upon  satisfactory  performance  and  the 
availability  of  funds  in  subsequent  fiscal 
years. 

1.5  Authority 

DOT  is  authorized  under  49  U.S.C. 
322  (P.L.  97-449).  to  provide 
conferences  and  seminars  OSDBU 
utilizes  Cooperative  Agreements  with 
Trade  Associations  and  Chambers  of 
Commerce  as  its  mechanism  to  deliver 
services  to  small  businesses  and  DBEs 
in  order  to  partake  of  transportation- 
related  contracts. 

1 .6  Eligibility  Requirements 

An  eligible  applicant  organization 
will  be: 

An  established,  non-profit.  Chamber 
of  Commerce  or  trade  association  which 
has  the  documented  experience  and 
capacity  necessary  to  successfully 
operate  and  administer  and  coordinate 
Transportation  Marketplace  Conferences 
and  Seminars  nationally  with  minimum 
supervision  from  the  OSDBU.  In 
addition,  to  be  eligible,  a  Chamber  of 
Commerce  or  trade  association  must: 

(a)  Be  an  estabhshed  501  C(6)  tax- 
exempt  organization  (provide 
documentation  as  verification); 

(b)  Have  at  least  two  years  of 
documented  and  continuous  experience 
prior  to  the  date  of  application  in 
providing  conference  and  seminar 
planning,  setting  up  exhibits  for 
marketplaces  or  trade  fairs,  management 
and  marketing  assistance  services  and 
referral  to  technical  assistance  agencies 
of  DBEs  within  the  LOSP  regional 
service  area  in  which  proposed  services 
will  be  provided. 

(c)  Have  an  office  physically  located 
within  the  Washington.  D.C./Baltimore 
metropolitan  service  area,  and 


2.  Program  Requirements 

In  conducting  the  activities  to  achieve 
the  goals  of  the  Transportation 
Marketplace  Conferences  and  Seminars, 
the  recipient  shall  be  responsible  for 
implementing  the  activities  under  2.1 
and  2.2  below.  The  OSDBU  shall  be 
responsible  for  conducting  activities 
under  2.3. 

2. 1  Recipient  Responsibilities 

1.  Each  participant  shall: 

(a)  Establish  a  toll  free  telephone  line 
to  be  made  available  to  small  business 
interested  in  securing  information 
regarding  Transportation  Marketplace 
Conferences  in  their  areas  and  how  they 
can  participate  in  various  workshops 
and  seminars  on  procurement, 
certification,  bonding  and  lending 
program. 

(b)  Identify  hotels  and  other  facilities 
where  the  conferences/seminars  will  be 
held  and  provide  costs  associated  with 
these  events. 

(c)  Whenever  and  wherever  possible, 
the  Contractor  shall  retain  the  services 
of  local  small,  minority  or  women- 
owned  businesses  or  non-profit 
organizations  to  assist  with  local  in-put 
and  involvement  to  make  the  events 
more  acceptable  to  the  general 
community.  The  local  representative 
should  have  credibility  with  the 
community  and  have  demonstrated 
expertise  in  working  with  conferences. 

(d)  Identify  and  contact  individual 
businesses  and  business  representative 
groups  in  the  area  and  vicinity  utilizing 
mailing  lists  provided  by  OSDBU's 
National  Information  Clearinghouse 
(NIC)  as  well  as  the  Contractor's  qwti 
mailing  list. 

(e)  Coordinate  with  hotel  management 
to  insure  that  all  arrangements  for 
conferences  are  completed  (block  of 
guest  rooms,  conference  rooms,  etc). 

(0  Handle  set  up  and  break-dowMi  of 
DOT  OSDBU  exhibit  booths;  handle 
details  for  planned  luncheons;  and 
assemble  conference  materials  and 
brochures  using  information  supplied 
by  DOT/OSDBU. 

(g)  Idenfity  Federal,  State  and  local 
transportation  and  other  agencies,  in 
consultation  with  OSDBU,  to  be  invited 
to  participate  in  each  conference.  Also 
prepare  tentative  and  final  conference 
agendas  and  prepare  all  letters  for  the 
OSDBU  Director's  signature,  inviting 
agencies  and  individuals  to  participate. 

(h)  Make  follow-up  phone  calls  with 
top  agency  officials  to  confirm  their 
participation. 

(i)  Secure  media,  both  print  and 
broadcast,  regarding  the  conferences 
and  provide  for  a  photographer 
throughout  the  entire  conference 


shedule.  Advertisements  should  be 
published  in  local  newspapers  and  in 
minority  periodicals  no  later  than  two 
(2)  weeks  prior  to  the  scheduled  date. 

(j)  Set  up  registration,  both  pre  and  at 
the  door,  and  prepare  identification 
badges  and  distribut  informational  kits 
provided  by  DOT/OSDBU. 

(k)  Make  a  survey  of  the  proposed 
conference  site  and  the  surrounding 
metropolitan  area  to  ensure  that  there 
are  no  major  small  or  minority  or 
women  business  conferences  being  held 
that  would  conflict  with  the  scheduled 
OSDBU  conference. 

(1)  Provide  a  weekly  status  report  on 
the  conference  preparations  and  submit 
two  (2)  copies  of  a  final  report  and  one 
version  on  diskette  in  MS  word  or 
compatible  format  for  WINDOWS  on 
each  conference  no  later  than  30  days 
after  the  conference.  The  report  should 
include,  but  not  limited  to.  specific 
procedures  utilized  to  implement  the 
conference,  a  complete  listing  of 
participants,  recommendations 
regarding  improvements,  and  results 
from  conference  evaluations  completed 
by  participants. 

(m)  Develop  and  implement  an  on- 
going evaluation  plan  for  activities 
under  the  Cooperative  Agreement  that 
will  provide  qualitative  and  quantative 
data  for  effective  monitoring  the 
program. 

(n)  Furnish  all  labor,  facilities  and 
equipment  to  perform  the  services 
described  in  this  announcement. 

2.2  Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU) 
Responsibilities 

The  OSDBU  shall  perform  the 
following  roles  as  its  contribution  to  the 
attainment  of  Program  objectives: 

1.  Provide  orientation  and  training  to 
applicant  awarded  funding  for 
participation  in  the  Transportation 
Marketplace  Conference  and  Seminar 
project. 

2.  Monitor  performance  of  successful 
applicant's  activities  and  program 
compliance. 

3.  Provide  for  DOT  materials  and 
other  information  to  be  disseminated  to 
small,  minority  and  women-owmed 
businesses  that  participate  in  one  or 
more  of  the  Transportation  Marketplace 
Conferences. 

4.  Facilitate  the  exchange  and  transfer 
of  successful  conference  activities  and 
program  information  among  Federal, 
state,  local  and  private  business 
officials. 

3.  Submission  of  Proposals 

3.1  Content  and  Format  for  Proposals 

Each  proposal  submitted  to  DOT  must 
be  in  the  format  and  must  contain  the 
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information  set  forth  in  the  application 
form  attached  as  Appendix  A  to  this 
announcement. 

3.2  Address;  Number  of  Copies; 
Deadlines  for  Submission 

Any  eligible  organization  (as  defined 
in  Section  1.6  of  this  announcement) 
shall  submit  only  one  proposal  for 
consideration  by  DOT. 

As  specified  in  Appendix  A. 
applications  should  be  double  spaced, 
and  printed  in  a  font  size  not  smaller 
than  12  points.  One  unbound  copy  of 
the  proposal  with  original  signatures 
suitable  for  reproduction,  plus  five 
bound  copies,  should  be  submitted.  All 
pages  should  be  numbered  at  the  top  of 
each  page.  ALL  DOCUMENTS, 
ATTACHMENTS,  OR  OTHER 
INFORMATION  PERTINENT  TO  THE 
APPLICATION  MUST  BE  INCLUDED  IN 
A  SINGLE  SUBMISSION.  NOT  TO 
EXCEED  35  PAGES. 

Proposals  should  be  submitted  to: 
Arthur  D.  Jackson,  Office  of  Small  and 
Disadvantaged,  Business  Utilization,  S- 
40,  Department  of  Transportation,  400 
7th  Street,  S.W.,  Room  9410, 
Washington,  D.C.  20590. 

Proposals  must  be  received  by  DOT/ 
OSDBU  no  later  than  February  2,  1996, 
4:00  p.m.,  EST. 

4.  Selection  Criteria 

4.1  General  Criteria 

DOT  will  use  the  following  criteria  to 
rate  and  rank  applications  received  in 
response  to  this  announcement. 
Applications  will  be  evaluated  on  a 
point  system  (maximum  number  of 
points  =  100).  The  following  five  (5) 
maximum  weighted  categories  will 
constitute  DOT's  selection  criteria: 

A.  Approach  (20  points) 

B.  Linkages  (15  points) 

C.  Organizational  Capability  (20 
points) 

D.  Staff  Capabilities  and  Experience 
(30  points) 

E.  Costs  (15  points) 

1.  Approach  (20  points) 

The  application  must  describe  the 
activities  proposed  to  be  implemented 
under  the  cooperative  agreement  and 
how  the  work  will  be  accomplished 
throughout  the  year.  Present  a  well- 
constructed  plan  of  action.  DOT  will 
consider  the  extent  to  which  the 
proposed  objectives  are  specific, - 
measurable,  time-phased,  consistent 
with" OSDBU  goals  and  the  proposed 
activities  are  consistent  with  the 
applicant  organization's  overall  mission. 
DOT  will  give  priority  consideration  to 
applicants  that  demonstrate  innovation 
and  creativity  of  approach  in  increasing 


the  ability  of  small,  minority  and 
women  businesses  to  access  information 
on  DOT  contracting  opportunities  and 
financial  assistance  programs  as  a  result 
of  the  Transportation  Marketplace 
Conference  and  Seminars.  DOT  will  also 
rate  the  quahty  of  the  applicant's  plan 
for  conducting  program  activities  and 
the  likelihood  that  the  proposed 
methods  will  be  successful  in  achieving 
proposed  objectives. 

2.  Linkages  (15  points) 

DOT  will  consider  innovative  aspects 
of  the  applicant's  approach  which  build 
upon  the  applicant's  strength(s)  and 
facilitate  and  encourage  linkages  to 
existing  resources  available  within  the 
geographical  area  for  the  Transportation 
Marketplace  Conferences.  The  applicant 
should  describe  support  and  intended 
collaboration  on  conference  activities 
from  DOT  grantees,  prime  contractors, 
subcontractors,  State  DOTs,  State 
highway  supportive  services 
contractors,  SBDCs,  MBDCs.  In  areas 
where  colleges  and  universities  such  as; 
Historically  black  Colleges  and 
Universities  (HBCUs),  Hispanic 
Association  of  Colleges  and       * 
Universities'  affiliations  (HACUs)  and 
Tribal- Affiliated  Colleges  and 
Universities  (TACUs)  are  located, 
linkages  should  be  established  with 
these  entities.  DOT  will  also  rate  the 
effectiveness  of  the  applicant's  strategy 
to  outreach  to  a  substantial  number  of 
small  businesses  that  can  participate  in 
DOT  conferences.  In  rating  this  factor. 
DOT  will  consider  the  extent  to  which 
the  applicant  demonstrates  ability  to 
effectively  access  small  and  minority      ; 
business  networks  that  produce  a  broad 
and  diverse  range  of  small  firms  that  can 
benefit  from  a  transportation-related 
conference  and/or  seminar. 

B.  Organizational  Capability  (20  Points) 

The  apphcant  organization  must  have 
outreach  resources  and  relevant 
experience  in  carrying  out  the  purposes 
of  the  Transportation  Marketplace 
Conferences  and  Seminars.  In  rating  this 
factor.  DOT  will  consider  the  extent  to 
which  the  applicant's  organization  has 
recent,  relevant  and  successful 
experience  in  coordinating  and 
managing  a  transportation-related 
conference(s)  and/or  seminar  for  small, 
minority  and  women-owned  business, 
either  locally  or  nationally.  The 
applicant  must  also  describe  technical 
and  administrative  resources  it  plans  to 
use  in  achieving  proposed  objectives 
(i.e.,  computer  facilities,  voluntary  staff 
time,  space  and  financial  resources). 
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C.  Staff  Capability  and  Experience  (30 
Points) 

The  applicant  organization  should 
provide  a  list  of  proposed  personnel  for 
the  project  with  salaries,  educational 
levels  and  previous  experience 
delineated.  The  applicant's  project  team 
must  be  well-qualified  and 
knowledgeable  (ensuring  diversity) 
which  shows  evidence  of  the  ability  to 
deal  effectively  with  the  broad  range  of 
small  and  small  DBE  clients  to  be 
served.  Resumes  must  be  submitted  for 
all  proposed  key  personnel,  outside 
consultants  and  subcontractors. 
Experience  of  key  personnel  in 
providing  services  similar  in  scope  and 
nature  to  the  proposed  effort  must  be 
•presented  in  detail.  The  Project  Director 
will  serve  as  the  responsible  individual 
for  the  project.  He/she  must  be 
designated  in  the  proposal  and  his/her 
resume  must  reflect  appropriate 
knowledge  of  the  industry  and  must 
have  supervisory  experience.  DOT  will 
consider  the  extent  to  which  (a)  the 
applicant's  proposed  management  plan 
clearly  delineates  staff  responsibilities 
and  accountability  for  all  work  required 
and  presents  a  work  plan  with  a  clear 
and  feas*ible  schedule  for  conducting  all 
project  tasks. 

D.  Cost  (15  Points) 

The  budget  is  the  applicant's  estimate 
of  the  total  cost  of  establishing  and 
administering  its  participation  in  the 
Transportation  Marketplace  Conferences 
and  Seminars.  At  this  time,  the  OSDBU 
has  not  finalized  its  location  for 
conferences  during  1996,  however  it  is 
anticipated  that  a  total  of  four  (4)  will 
be  held  during  the  year.  The  tentative 
locations  are  New  Orleans,  San 
Francisco,  North  Carolina  and 
-Minneapolis.  The  applicant's  budget 
should  reflect  direct  costs  since  the 
conference  locations  are  subject  to 
change  for  support  of  personnel. 
However  costs  directly  related  to  each 
conference,  i.e.  costs  of  hotel  facilities, 
btivel  and  per  diem,  will  be  added  to 
the  agreement  on  a  cost  incurred  basis 
and  should  not  be  included  as  part  of 
the  applicant's  proposal.  Applicants  are 
encouraged  to  provide  in-kind  costs  and 
other  innovative  cost  approaches. 

4.2  Scoring  of  Applications 

A  review  panel  will  score  each 
application  based  upon  the  evaluation 
criteria  listed  above.  Points  will  be 
given  for  each  evaluation  criteria 
category  not  to  exceed  the  maximum 
number  of  points  allowed  for  each 
category.  Applications  which  are  not 
responsive  to  the  established  criteria 
above  will  be  disqualified. 


Appendix  A — Application  Form  far 
Proposals  for  the  Department  of 
Transportation:  Transportation 
Marketplace  Conferences  and  Seminars 

Proposals  for  the  DOT  Transportation 
Marketplace  Conferences  and  Seminars 
should  contain  all  of  the  following 
information  and  should  be  submitted  in 
the  following  format. 

Applications  should  be  double  spaced 
and  printed  in  a  font  size  not  smaller 
than  12  points.  One  unbound  copy  of 
the  proposal  with  original  signatures 
suitable  for  reproduction,  plus  five 
bound  copies,  should  be  submitted. 
Applications,  including  attachments, 
will  be  limited  to  35  pages.  All  pages 
should  be  numbered  at  the  top  of  each 
page.  All  documentation,  attachments, 
or  other  information  pertinent  to  the 
application  should  be  included  in  a 
single  submission,  forwarded  directly  to 
the  address  listed  below.  Proposals 
should  be  submitted  to:  Arthur  D. 
Jackson,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Department  of  Transportation,  400  7th 
Street,  S.W.,  Room  9410,  Washington, 
D.C.  20590. 

Proposals  Must  Be  Received  by  DOT/ 
OSDBU  No  Later  Than  February  2, 
1996,  4:00  P.M.  EST. 

All  applications  must  contain  the 
following  sections  in  the  following 
order. 

1.  Table  of  Contents 

— Identify  all  parts,  sections  and 
attachments  of  the  application. 

2.  Application  Summary  Page 

— Provide  a  one  page  overview  of  the 

following: 
— The  applicant's  proposed  activities 

including  key  elements  of  the  plan  of 

action/methodology  to  achieve  project 

objectives. 
— The  applicant's  relevant 

organizational  experience  and 

capabilities. 

3.  Understanding  of  the  Work 

— Provide  a  narrative  which  contains 
specific  project  information  as 
follows: 

— The  applicant  will  describe  its 
understanding  of  the  goals  for  the 
Transportation  Marketplace 
Conferences  and  Seminars  and  the 
role  of  the  applicant's  proposal  in 
advancing  the  applicant's  goals. 

4.  Approach/Methodology 

— Describe  the  applicant's  methodology 
or  plan  of  action  for  conducting  the 
project  in  terms  of  the  tasks  to  be 
performed. 

— Describe  the  specific  services  or 
activities  to  be  performed  and  how 
these  services/ activities  will  be 
implemented. 


— Descril)©  innovative  and/or  creative 
approaches  to  be  implemented  to 
increase  the  ability  of  small ,  and 
small  DBES  to  access  information  on 
DOT  contracting  opportunities  and 
financial  assistance  programs. 

5.  Linkages 

— Describe  or  indicate  evidence  of 
linkages  or  collaborations  developed 
or  to  be  develojjed  with  State  DOTs, 
DOT  grantees,  DOT  prime  contractors. 
Chambers  of  Commerce  as  well  as 
trade  associations  and  technical 
assistance  agencies  including  DOT/ 
FHWA  supportive  services 
contractors,  MBDCs  and  SBDCs  and 
minority  institutions  including 
HBCUs.  HACUs  and  TACUs. 

6.  Organizational  Capabilities 
— Describe  recent,  relevant  and 

successful  experience  in  coordinating 
and  managing  a  transportation-related 
conference(s)  and/or  seminar  for 
small,  minority  and  women 
businesses  either  locally  or  nationally. 
— Describe  technical  and  administrative 
resources  it  plans  to  use  in  achieving 
proposed  objectives  (i.e.  computer 
facilities,  voluntary  staff  time,  space 
and  financial  resources). 

7.  Staff  Capabilities 

— Describe  the  qualifications  and 
relevant  experience,  in  relation  to 
project  requirements,  of  the  key 
personnel  to  be  used  in  the  project. 

^.  Management  Plan 

— Describe  how  personnel  are  to  be 
organized  in  the  project  and  how  they 
will  be  used  to  accomplish  project 
objectives.  Outline  staff 
responsibilities,  accountability  and  a 
schedule  for  conducting  all  project 
tasks. 

9.  Budget  Narrative 

— Outline  all  proposed  budget/cost 
information  in  detail. 

10.  Assurances  Signature  Form 

— Complete  the  attached  form  identified 
as  Attachment  2. 

U.  Certification  Signature  Form 

— Complete  the  attached  form  identified 

as  Attachment  3. 
12.  Standard  Form  424 
— (Request  for  Federal  Assistance). 

Complete  the  attached  Standard  Form 

424  identified  as  Attachment  4. 

Please  be  sure  that  all  forms  have 
been  signed  by  an  authorized  official 
who  can  legally  represent  the 
organization. 

Attachment  2 — Assurances 

All  recipients  of  Federal  funding  are 
required  to  assure  that  the  recipient: 

•  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 


managerial,  and  Tinancial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management,  and 
completion  of  the  project  described  in  this 
application. 

•  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States, 
and,  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

•  Will  establish  safeguards  to  prohibit 
employees  from  using  their  position  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

•  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

•  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescrit)ed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPMs  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CFR  900;  Subpart  F). 

•  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (F.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color,  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C.  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  disability;  (d)  The  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  6101-6107). 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  The  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  The 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
523  and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290dd-3  and  290ee-3).  as 
amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vni  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3601  et  seq.).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  National 
and  Community  Service  Act  of  1990.  as 
amended;  and  (j)  the  requirements  of  any 
other  nondiscrimination  statute(s)  which 
may  apply  to  the  application. 

•  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  Federally  assisted  programs.  These 


requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

•  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

•  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
276a  and  276a-77),  the  Copeland  Act  (40 
U.S.C.  276c  and  18  U.S.C.  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  327-333),  regarding  labor 
standards  for  Federally  assisted  construction 
sub-agreements. 

•  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  the 
recipients  in  a  sp)ecial  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SlO.OOO  or 
more. 

•  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  Tloodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  state 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clean  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clean  Air 
Act  of  1955.  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and  (h)  protection  of  endangered  species 
under  the  Endangered  Species  Act  of  1973, 

as  amended  (P.L.  93-205). 

•  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

•  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

•  Will  comply  with  P.L.  93-348  regarding 
the  protection  of  human  subjects  involved  in 
research,  development,  and  related  activities 
supported  by  this  award  of  assistance. 

•  Will  comply  with  the  Laboratory  Animal 
Welfare  Act  of  1966  (P.L.  89-544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

•  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 


et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

•  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984 
or  0MB  Circular  A-133.  Audits  of 
Institutions  of  Higher  Learning  and  other 
Non-profit  Institutions. 

•  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

In  addition,  all  recipients  of  Corporation 
assistance  under  this  application  are  required 
to  assure  that  the  recipient: 

•  Will  keep  such  records  and  provide  such 
information  to  the  Corporation  with  respect 
to  the  program  as  may  be  required  for  fiscal 
audits  and  program  evaluation. 

•  Will  not  use  the  assistance  to  replace 
State  and  local  funding  streams  that  had  been 
used  to  support  programs  of  the  type  eligible 
to  receive  Corporation  support.  For  any  given 
program,  this  condition  will  be  satisfied  if 
the  aggregate  non-Federal  exf)enditure  for 
that  program  in  the  fiscal  year  that  support 

is  to  be  provided  is  not  less  than  the  previous 
fiscal  year. 

•  Will  use  the  assistance  only  for  a 
program  that  does  not  duplicate,  and  is  in 
addition  to.  an  activity  otherwise  available  in 
the  locality  of  the  program. 

•  Will  comply  with  the  Notice.  Hearing, 
and  Grievance  Procedures  found  in  §  176  of 
the  Act. 

•  Will  comply  with  the  nondisplacement 
rules  found  in  §  177(b)  of  the  Act. 
Specifically,  an  employer  shall  not  displace 
an  employee  or  position,  including  partial 
displacement  such  as  reduction  in  hours, 
wages,  or  employment  benefits,  as  a  result  of 
the  employer  using  an  AmeriCorps 
participant;  a  service  opportunity  shall  not  he 
created  that  will  infringe  on  the  promotional 
opportunity  of  an  employed  individual;  an 
AmeriCorps  participants  shall  not  perform 
any  services  or  duties  or  engage  in  activities 
that  (1)  would  otherwise  be  performed  by  an 
employee  as  part  of  the  employee's  assigned 
duties,  (2)  will  supplant  the  hiring  of 
employed  workers,  (3)  are  services  or  duties 
with  respect  to  which  an  individual  has 
recall  rights  pursuant  to  a  collective 
bargaining;  agreement  or  applicable 
personnel  procedures;  or  (4)  have  been 
performed  by  or  were  assigned  to  any 
presently  employed  worker,  an  employee 
who  recently  resigned  or  was  discharged,  an 
employee  who  is  on  leave,  an  employee  who 
is  on  strike  or  is  being  locked  out.  or  an 
employee  who  is  subject  to  a  reduction  in 
force  or  has  recall  rights  subject  to  a 
collective  bargaining  agreement  or  applicable 
personnel  procedure. 

Assurances — Signature 

By  signing  this  assurances  page,  the 
applicant  certifies  that  it  will  agree  to 
perform  all  actions  and  support  all  intentions 
stated  in  the  attached  Assurances. 

NOTE:  This  form  must  be  signed  and 
included  in  the  application. 

Organization  Name 
Project  Name 
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Name  and  Title  of  Authorized  Representative 


Signature 


Date 


UMI 


ATTACHMENT  3— Certificatioitt 

Before  completing  certification,  please  read 
Certification  Instructions  on  the  following 
page. 

Certification — Debannent.  Suspension,  and 
Other  Responsibility  Matters.  This 
certification  is  required  by  the  regulations 
implementing  Executive  Order  12549. 
Debarment  and  Suspension,  34  CFR  Part  85, 
Section  85.510.  Participants'  responsibilities. 
The  regulations  were  published  as  Part  VII  of 
the  May  26. 1988  Federal  Register  (pages 
19160-19211). 

(1)  The  applicant  certifies  to  the  best  of  its 
knowledge  and  belief,  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debannent,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency. 

(b)  Have  not  within  a  three-year  period 
preceding  this  prop>osal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal.  State 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  anti-trust  statutes  or  conmiission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property, 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification,  and 

(d)  Have  not  within  a  three-year  jjeriod 
preceding  this  application  proposal  had  one 
or  more  public  transactions  (Federal.  State  or 
local)  terminated  for  cause  or  default; 

(2)  Where  the  applicant  is  unable  to  certify 
to  any  of  the  statements  in  this  certification, 
such  applicant  shall  attach  an  explanation  to 
this  application. 

Certification — I!)rug-Free  Workplace.  This 
certification  is  required  by  the  regulations 
implementing  the  Drug-Free  Workplace  Act 
of  1988,  34  CFR  Part  85,  Subpart  F.  The 
regulations,  published  in  the  January  31, 
1989  Federal  Register,  require  certification 
by  grantees,  prior  to  award,  that  they  will 
maintain  a  drug-free  workplace.  The 
certification  set  out  below  is  a  material 
representation  of  fact  \ipon  which  reliance 
will  be  placed  when  the  agency  determines 
to  award  the  grant.  False  certification  or 
violation  of  the  certification  shall  be  grounds 
for  suspension  of  ptayments.  suspension  or 
termination  of  grants,  or  government-wide 
suspension  or  debannent  (see  34  CFR  Part  85. 
Section  85.615  and  85.620).  The  grantee 
certifies  that  it  will  provide  a  drug-free 
workplace  by: 

(1)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture. 


UiSviiUuliijii.  U4^i>^'i«^iii^,  j>o:»^o^&;ou  oi  usc  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition: 

(2)  Establishing  a  drug-free  awareness 
program  to  inform  employees  about — 

(a)  the  dangers  of  drug  abuse  in  the 
workplace. 

(b)  the  grantee's  policy  of  maintaining  a 
drug- free  workplace. 

(c)  any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs,  and 

(d)  the  penalties  that  may  be  imposed  upon 
employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(3)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (1): 

(4)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (1)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will 

(a)  abide  by  the  terms  of  the  statement,  and 

(b)  notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later  than  five 
days  after  such  conviction; 

(5)  Notifying  the  Corporation  within  ten 
days  after  receiving  notice  under 
subparagraph  (4)(b)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction; 

(6)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (4)(b)  with  resp)ect  to  any 
employee  who  is  so  convicted — 

(a)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination:  or 

(b)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal.  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency: 

(7)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  [I),  (2),  (j),  (4). 
(5),  and  (6). 

Certification — Lobbying  Activities 

As  required  by  Section  1352,  Title  31,  of 
the  US  Code,  the  applicant  certifies  that: 

A.  No  Federal  appropriated  funds  have 
been  paid  or  will  be  fwid.  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  loan,  the 
entering  into  of  any  cooperative  agreement, 
or  modification  of  any  Federal  contract, 
grant,  loan,  or  coop>erative  agreement; 

B.  If  any  funds  other  than  Federal 
appropriated  funds  have  been  pmid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 


Standard  Form-LLL.  "Disclosure  Form  to 
RepKJrt  Lobbying,"  in  accordance  with  its 
instructions; 

C.  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subcontracts  at 
all  tiers  (including  subcontracts,  subgrants, 
and  contracts  under  grants,  loans  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

Certifica  tion — Signature 

Before  You  Start.  Before  completing 
certification,  please  read  Certification 
Instructions. 

Note:  This  form  must  be  signed  and 
included  in  the  application. 

Signature.  By  signing  this  Certification 
page,  the  applicant  certifies  that  it  will  agree 
to  perform  all  actions  and  support  all 
intentions  stated  in  the  Certifications  set 
forth  above.  The  three  Certifications  are: 

•  Certification:  Debarment,  Suspension, 
and  Other  Responsibility  Matters 

•  Certification:  Drug-Free  Workplace 

•  Certification:  Lobbying  Activities 
Organization  Name 

Project  Name 

Name  and  Titled  of  Authorized 
Representative 

Signature 


Date 


Certification  Instructions 

By  signing  the  Certification  Signature  Page 
on  the  previous  page,  the  applicant  certified 
that  it  will  agree  to  perform  all  actions  and 
support  all  intentions  stated  in  the 
Certifications. 

Signing  the  Certification  Page 

1.  Inability  to  Certify.  The  inability  of  a 
p)er8on  to  provide  the  certification  required 
below  will  not  necessarily  result  in  denial  of 
a  grant.  The  applicant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification  set  out  below.  The  certification 
or  explanation  will  be  considered  in 
connection  with  the  Corporation 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the  applicant 
to  furnish  a  certification  or  an  explanation 
shall  disqualify  such  applicant  for  a  grant. 

2.  Erroneous  Certification.  The  certification 
in  this  clause  is  a  material  representation  of 
fact  upKDn  which  reliance  was  placed  when 
the  Corporation  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
applicant  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
Corporation  may  terminate  this  transaction 
for  cause  or  default. 

3.  Notice  of  Error  in  Certification.  The 
applicant  shall  provide  immediate  written 
notice  to  the  Corporation  to  whom  this 
prop>osal  is  submitted  if  at  any  time  the 
applicant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become 


erroneous  by  reason  of  changed 
circumstances. 

4.  Definitions.  The  terms  "covered 
transactions,"  "debarred,"  "suspended," 
"ineligible,"  "lower  tier  covered 
transaction,"  "piarticipmnt,"  "person." 
"primaty  covered  transaction,"  "principal," 
"  propiosal."  and  "voluntarily  excluded."  as 
used  in  this  clause,  have  the  meanings  set  out 
in  the  Definitions  and  Coverage  sections  of 
the  rules  implementing  Executive  Order 
12549.  An  applicant  shall  be  considered  a 
"prospective  primary  participant  in  a 
covered  transaction"  as  defined  in  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  Corpwration  for  assistance  in 
obtaining  a  copy  of  those  regulations. 

5.  Certification  Requirement  for  Subgrant 
Agreements.  The  applicant  agrees  by 
submitting  this  propxDsal  that,  should  the 
proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower 
tier  covered  transaction  with  a  person  who  is 
debarred,  susp>ended,  declared  ineligible,  or 


voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  Corpwration. 

6.  Certification  Inclusion  in  Subgrant 
Agreements.  The  applicant  further  agrees  by 
submitting  this  proposal  that  it  will  include 
the  clause  titled  "Certification  Regarding 
Debannent.  Suspension,  Ineligibility,  and 
Voluntary  Exclusion-Lower  Tier  Covered 
Transactions."  provided  by  the  Corporation, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  Certification  of  Subgrant  Principals.  A 
grantee  may  rely  upon  a  certification  of  a 
prospective  participant  in  a  lower-tier 
covered  transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
enoneous.  A  grantee  may  decide  the  method 
and  frequency  by  which  it  determines  the 
eligibility  of  its  principals.  Each  grantee  may. 


but  is  not  required  to,  check  the 
Nonprocurement  List. 

8.  Prudent  Person  Standard.  Nothing 
contained  in  the  foregoing  shall  be  construed 
to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The 
knowledge  and  information  of  a  grantee  is 
not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  p)erson  in  the 
ordinary  course  of  business  dealings. 

9.  Non-Certification  in  Subgrant 
Agreements.  Except  for  transactions   ' 
authorized  under  paragraph  6  of  these 
instructions,  if  a  grantee  knowingly  enters 
into  a  lower-tier  covered  transaction  with  a 
person  who  is  susp>ended,  debarred, 
ineligible,  or  voluntarily  excluded  fixim 
participation  in  this  transaction,  in  addition 
to  other  remedies  available  to  the  Federal 
Government,  the  dep)artment  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 

BILLING  CODE  4910-62-P 
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Instnictians  for  the  SF  424 


This  is  a  standard  foim  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
lo  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letteris)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  (>eriod  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 


multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

ry  r,,,,    Qft_69  Filed  1-2-96;  8:45  am] 

BIlUNG  CODE  4910-82-P 


Federal  Aviation  Administration 

Airport  Traffic  Controi  Towe^  n 
Monroe  County  Airpon  Sioc^ington, 
IN 

AGENCY:  i  ederal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  change. 

Notice  is  hereby  given  that  on  or 
about  January  7, 1996,  the  Airport 
Traffic  Control  Tower  (ATCT)  at 
Bloomington,  Indiana  will  convert  to  a 
non-federal  operation.  The  hours  of 
operation  will  be  6:30  a.m.  to  9:30  p.m. 
Services  to  the  aviation  public  in  the 
Bloomington  area,  formerly  provided  by. 
the  FAA  vdll  be  provided  by  the 
Midwest  ATC  Services.  This 
information  will  be  reflected  in  the  FAA 
organization  statement  the  next  time  it 
is  reissued. 
William  C.  VVi!.h\i  <  mo. 

Acting  Regional  Administrator,  Great  Lakes 
Region. 

(FR  Doc.  96-60  Filed  1-2-96:  8:45  am] 

aiLUNG  CODE  4910-13-M 


Airport  Traffic  Cont'c 
Delaware  County  A  >-; 


werat 
Muncie,  IN 


agency:  Federal  Aviation 
.\a ministration  (FAA),  DOT. 

ACTION:  Notice  of  closing. 

Notice  is  hereby  given  that  on 
December  31,  1995,  the  Airport  Traffic 
Control  Tower  (ATCT)  at  Muncie, 
Indiana  will  be  permanently  closed. 
Services  to  the  aviation  public  in  the 
Muncie  area,  formerly  provided  by 
Muncie  ATCT,  are  being  provided  by 
the  Indianapolis  Center  at  Indianapolis, 
Indiana.  This  information  will  be 


reflected  in  the  FAA  organization 
statement  the  next  time  it  is  reissued. 
William  C.  Withycombe, 

Acting  Regional  Administrator,  Great  Lakes 
Region. 

[FR  Doc.  96-59  Filed  1-2-96;  8:45  am) 

BILUNG  CODE  4910-13-M 


Dec  ;■-■'*"■ -^Ti  sS' 


'a^'c  Control  Tower  at 
ah   e,  CA;  Notice  of 
ning 


Notice  is  hereby  given  that  on 
December  31, 1995,  federal  funding  will 
be  withdrawTi  for  the  Airport  Traffic 
Control  Tower  at  South  Lake  Tahoe, 
California.  Decommissioning  efforts  will 
be  initiated  on  January  1, 1996.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  time  it 
is  reissued. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Lawndale,  California  on 
December  20, 1995 

Lynore  C.  Brekke, 

Acting  Regional  Administrator  Western- 
Pacific  Region. 
FR  Doc.  96-61  Filed  1-2-96;  8:45  am] 

BILLING  CODE  491»-13-M 


DE: 


M  E  N  T  OF  THE  TREASURY 


Customs  Service 
[T.D.  96-7] 

Tariff  Classification  of  Imported 

Glsssw3'-e 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Change  of  practice. 

SUMMARY:  This  document  sets  forth 
Customs  position  regarding  the  scope  of 
three  classes  of  imported  glassware: 
"containers  of  glass  used  for  the 
conveyance  or  packing  of  goods", 
"preserving  jars  of  glass"  and  "glass 
storage  articles".  As  part  of  Customs 
efforts  to  clearly  and  completely  inform 
importers  with  regard  to  classification 
issues,  it  has  been  determined  advisable 
to  set  forth  guidelines  which  Customs 
will  consider  when  determining 
whether  merchandise  falls  within  a 
particular  class  or  kind  of  glassware. 

EFFECTIVE  DATE:  Any  changes  in  tariff 
classification  resulting  from  the 
implementation  of  these  guidelines  and 
any  revocation  of  inconsistent  rulings 
will  be  effective  regarding  merchandise 
entered  for  consumption  or  withdrawn 
from  a  warehouse  for  consumption  on 
or  after  February  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  McLoughlin,  Metals  and 
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UMI 


Machinery  Ciassirication  Branch,  Office 
of  Regulations  and  Rulings  (202)  482- 
7030. 

SUPPLEMENTARY  INF0RMATK3N: 

Background 

By  notice  published  in  the  Federal 
Register  (59  PR  51659)  on  October  12. 
1994,  Custuiiis  proposed  a  change  of 
practice  involving  the  tariff 
classification  of  three  classes  of 
imported  glass  articles  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  That  notice 
examined  subheadings  7010.90.50  and 
7013.39.  HTSUS.  which  read  as  follows: 

7010.90.50    carboys,  bottles,  flasks,  jars. 
pots,  vials,  ampoules  and  other  containers, 
of  glass,  of  a  kind  used  for  the  conveyance 
or  packing  of  goods,  preserving  jars  of 
glass;  stoppers,  lids  and  other  closures,  of 
glass:  other,  other  containers  (with  or 
without  their  closures) 

7013.39    glassware  of  a  kind  used  for  table, 
kitchen,  toilet,  office,  indoor  decoration  or 
similar  purposes  (other  than  that  of 
heading  7010  or  7018):  glassware  of  a  kind 
used  for  table,  (other  than  drinking  glasses) 
or  kitchen  purposes  other  than  that  of 
glass-ceramics:  other 

There  are  two  types  of  classification 
by  use: 

[1]  according  to  the  use  of  the  class  or 
kind  of  goods  to  which  the  imported 
article  belongs;  and 

(2)  according  to  the  actual  use  of  the 
imported  article. 

Use  according  to  the  class  or  kind  of 
goods  to  which  the  imported  article 
belongs  is  more  prevalent  in  the  tariff 
schedule.  A  few  tariff  provisions 
expressly  state  that  classification  is 
based  on  the  use  of  the  class  or  kind  of 
goods  to  which  the  imported  article 
belongs.  However,  in  most  instances, 
this  type  of  classification  is  inferred 
from  the  language  used  in  a  particular 
provision. 

If  an  article  is  classifiable  according  to 
the  use  of  the  class  or  kind  of  goods  to 
which  it  belongs.  Additional  U.S.  Rule 
of  Interpretation  1(a).  HTSUS,  provides 
that  in  the  absence  of  special  language 
or  context  which  otherwise  requires,  a 
tariff  classification  controlled  by  use 
(other  than  actual  use)  is  to  be 
determined  in  accordance  with  the  use 
in  the  United  States  at,  or  immediately 
prior  to,  the  date  of  importation,  of 
goods  of  that  class  or  kind  to  which  the 
imported  goods  belong,  and  the 
controlling  use  is  the  principal  use.  In 
other  words,  the  article's  principal  use 
at  the  time  of  importation  determines 
whether  it  is  classifiable  within  a 
particular  class  or  kind. 

While  Additional  U.S.  Rule  of 
Interpretation  1(a),  HTSUS,  provides 
general  criteria  for  discerning  the 


pnncipal  use  of  an  article,  it  does  not 
provide  specific  criteria  for  individual 
tariff  provisions.  However,  the  U.S. 
Court  of  International  Trade  (CIT)  has 
provided  factors,  which  are  indicative 
but  not  conclusive,  to  apply  when 
determining  whether  merchandise  falls 
within  a  particular  class  or  kind.  They 
include:  general  physical 
characteristics,  the  expectation  of  the 
ultimate  purchaser,  channels  of  trade, 
environment  of  sale  (accompanying 
accessories,  manner  of  advertisement 
and  display),  use  in  the  same  manner  as 
merchandise  which  defines  the  class, 
economic  practicality  of  so  using  the 
import,  and  recognition  in  the  trade  of 
this  use.  See:  Kraft,  Inc.,  v.  United 
States.  USITR.  16  CIT  483,  (June  24, 
1992)(hereinafter  Kraft];  G.  Heilman 
Brewing  Co.  v.  United  States.  USITR.  14 
QT  614  (Sept.  6,  1990);  and  United 
States  V.  Carborundum  Company.  63 
CCPA  98.  C.A.D.  1172,  536  F.  2d  373 
(1976).  cert,  denied.  429  U.S.  979. 

Tariff  classification  of  goods 
controlled  by  actual  use  is  specifically 
provided  for  in  sections  10.131-10.139. 
Customs  Regulations  (19  CFR  10.131- 
10.139).  According  to  these  regulations, 
an  actual  use  provision  is  satisfied  if:  (1) 
such  use  is  intended  at  the  time  of 
importation.  (2)  the  article  is  so  used, 
and  (3)  proof  of  such  use  is  furnished 
within  three  years  after  the  date  the 
article  has  been  entered. 

Currently,  tariff  classification  under 
both  subheading  7010.90.50  and 
7013.39.  HTSUS.  is  determined  by  the 
use  of  the  class  or  kind  of  articles  to 
which  the  imported  merchandise 
belongs.  As  such,  they  are  considered 
provisions  controlled  bv  Additional 
U.S.  Rule  of  Interpretation  1(a).  HTSUS. 

Customs  proposed  that  subheadings 
7010.90.50  and  7013.39  would  remain 
principal  use  provisions.  Therefore,  for 
an  imported  good  to  be  classifiable  in 
either  of  these  subheadings,  it  must  be 
of  a  class  or  kind  classifiable  in  these 
subheadings.  Whether  it  is  of  the  class 
or  kind  of  articles  classifiable  in  either 
subheading  will  be  determined  by  its 
principal  use.  Principal  use  will,  in 
turn,  be  determined  by  the  specific 
criteria  formulated  to  determine  to  what 
class  or  kind  the  imported  goods  belong. 

In  formulating  the  criteria.  Customs 
considered  its  prior  headquarters  ruling 
letters  and  court  cases,  comments  from 
the  public  and  the  Harmonized 
Commodity  Description  and  Coding 
System  Explanatory  Notes  (ENs).  The 
ENs,  although  not  dispositive,  or  legally 
binding,  provide  a  commentary  on  the 
scope  of  each  heading  of  the  HTSUS, 
and  are  generally  indicative  of  the 
proper  interpretation  of  the  HTSUS. 
See.  T.D.  89-90,  54  FR  35127.  35128 


(August  23. 1989).  Based  on  the  plain 
language  of  the  provision.  Customs 
proposed  that  subheading  7010.90.50 
includes  the  classes  "glass  containers  of 
a  kind  used  for  the  conveyance  or 
packing  of  goods"  and  "preserving  jars 
of  glass". 

Containers  of  a  Kind  Used  for  the 
Conveyance  or  Packing  of  Goods 

Customs  proposed  understanding  of 
the  principal  use  of  this  class  and  the 
factors  which  indicate  acceptance  of  a 
particular  article  in  the  class,  was  that 
together,  they  provided  specific 
identifiable  characteristics  which  are 
indicative,  but  not  conclusive  of 
whether  a  particular  glass  article 
qualifies  as  part  of  the  class  "containers 
of  glass  of  a  kind  used  for  the 
conveyance  or  packing  of  goods".  These 
characteristics  would  include, 
containers,  of  all  shapes  and  sizes: 

1.  Generally  having  a  large  opening,  a 
short  neck  (if  any)  and  as  a  rule,  a  lip 
or  flange  to  hold  the  lid  or  cap,  made 
of  ordinary  glass  (colorless  or  colored) 
and  manufactured  by  machines  which 
automatically  feed  molten  glass  into 
molds  where  the  finished  articles  are 
formed  by  the  action  of  compressed  air; 

2.  In  which  the  ultimate  purchaser's 
primary  expectation  is  to  discard  the 
container  after  the  conveyed  or  packed 
goods  are  used; 

3.  Sold  from  the  importer  to  a 
wholesaler/distributor  who  then  packs 
them  with  goods; 

4.  Sold  in  an  environment  of  sale  that 
features  the  goods  packed  in  the  jar  and 
not  the  jar  itself; 

5.  Used  to  commercially  convey 
foodstuffs,  beverages,  oils,  meat  extracts, 
etc.; 

6.  Capable  of  being  used  in  the  hot 
packing  process;  and 

7.  Recognized  in  the  trade  as  used 
primarily  to  pack  and  convey  goods  to 
a  consumer  who  then  discards  the 
container  after  this  initial  use. 
Customs  proposed  that  the  physical 
characteristics  of  a  particular  glass 
article  are  the  primary  indicator  of 
whether  it  belongs  to  the  class 
"containers  of  a  kind  used  for  the 
conveyance  or  packing  of  goods". 
Additionally,  we  noted  that  whether  a 
particular  container  is  capable  of  being 
used  in  the  "hot  packing"  process,  is  of 
limited  utility  when  determining 
whether  it  is  classifiable  as  a  container 
of  a  kind  used  for  the  conveyance  or 
packing  of  goods.  Finally,  Customs 
proposed  one  additional  factor:  that 
glass  containers  imported  without  their 
corresponding  caps  or  lids  was  a 
physical  characteristic  that  indicates 
that  particular  containers  will  be  used 
for  the  conveyance  or  packing  of  goods. 


Preserving  jars  of  Glass 

Customs  proposed  thai  the  principal 
use  for  the  class  "preserving  jars  of 
glass"  is  jars  purchased  and  used  for 
home  canning  only.  Further,  there  are 
identifiable  characteristics  that  are 
indicative,  but  not  conclusive  of  the 
principal  use  of  glass  jars  classifiable  as 
"preserving  jars  of  glass". 

These  would  include  glass  articles  of 
any  shape  that  are  between  .23  and  2.2 
liter  sizes,  and  are  the  shape  and  height 
of  regular  and  wide-mouth  "Mason- 
type",  threaded,  home-canning  jars  with 
self-sealing  lids.  Generally,  the  standard 
jar  mouth  opening  is  about  2Vh  inches 
with  wide  mouth  jars  having  3  inch 
openings.  "Mason-type"  jars  have 
narrower  sealing  surfaces  and  are 
tempered  less  than  most  commercial 
pint  and  quart-size  jars.  The  common 
self-sealing  lid  consists  of  a  flat  metal 
lid  held  in  place  by  a  metal  screw  band 
during  processing.  The  flat  lid  is 
crimped  around  its  bottom  edge  to  form 
a  trough,  which  is  filled  with  a  colored 
gasket  compound.  Glass  articles  with 
wire  bails  and  glass  or  porcelain  caps  or 
lids  were  considered  not  classifiable  as 
"preserving  jars  of  glass"  as  their 
physical  characteristics  do  not  allow 
them  to  be  recommended  for  home 
canning  use. 

Glassware  of  a  Kind  Used  for  ThMp  nr 
Kitchen  Purposes:  Glass  Storage 
Articles 

Based  on  the  plain  language  of  the 
heading.  Customs  stated  that 
subheading  7013.39  provides  for  the 
class  "glassware  of  a  kind  used  for  table 
or  kitchen  purposes '.  This  class 
includes  articles  principally  used  to 
hold  or  store  other  articles  in  the  home. 
Furthermore,  among  these  articles, 
certain  glass  storage  jars  may  also  be 
principally  used  in  this  fashion. 
Therefore,  Customs  proposed  that  glass 
articles  which  are  principally  used  to 
store  articles  in  the  home  are  classifiable 
under  subheading  7013.39  and 
identified  the  following  characteristics 
which  were  indicative,  but  not 
conclusive  of  glassware  of  a  kind  used 
for  table  or  kitchen  purposes;  glass 
household  storage  articles.  They  are 
glass  articles: 

1.  Made  of  ordinary  glass,  lead  crystal 
glass,  glass  having  a  low  coefficient  of 
expansion  (e.g.,  borosilicate  glass)  or  of 
glass  ceramics  (the  latter  two  in 
particular,  for  kitchen  glassware).  They 
may  also  be  colorless,  colored  or  of 
flashed  glass,  and  may  be  cut,  frosted, 
etched  or  engraved; 

2.  Having  a  decorative  motif 
consistent  with  a  kitchen  decor  (e.g.. 
geese,  "country  theme",  etc.); 


3.  Wfiich  Ihe  consumer  purciiases 
primarily  to  use  for  storage  in  the  home; 

4.  Sold  from  the  importer  to  a 
wholesaler/distributor  who  then  sells 
them  to  a  retailer; 

5.  Sold  in  an  environment  of  sale  that 
emphasizes  the  article's  use  or  reuse  as 
a  storage  article; 

6.  Sold  to  the  ultimate  purchaser 
empty; 

7.  Which  are  recognized  in  the  trade 
as  primarily  having  a  household  storage 
use;  and 

8.  Which  are  imported  with  their  caps 
or  lids. 

Analysis  of  Comments 

Six  comments  were  received  in 
response  to  the  notice,  four  from 
importing  interests  and  two  from 
domestic  manufacturers  of  glassware. 
Substantive  legal  arguments  contained 
in  the  comments  are  discussed  below. 

Ri  Idtive  Specificity  of  Headings  7010 
and  7013 

Regarding  the  classification  of  glass 
articles  capable  of  both  conveyance  or 
packing  of  goods  and  household  storage, 
a  commenter  has  suggested  that  the 
question  of  classification  is  determined 
not  by  a  use  comparison,  but  by  the 
specific  statutory  exclusion  of  articles 
classifiable  in  heading  7010  from 
classification  in  heading  7013. 
According  to  the  commenter,  the 
language  in  heading  7013  excludes  all 
merchandise  described  in  heading  7010. 
Therefore,  heading  7013's  relative 
specificity  is  well  indicated  by  the 
statutory  language  itself 

Customs  agrees  that  the  language  of 
heading  7013  excludes  from 
classification  articles  classifiable  in 
heading  7010.  However,  that  language  is 
qualified  by  the  holding  of  Group 
Italglass  U.S.A.  v.  United  States,  17  CIT 
226.  In  that  case,  the  CIT  specifically 
held  that:  "[tjhe  language  in  heading 
7010,  'of  a  kind  used  for'  explicitly 
invokes  use  as  a  criterion  for 
classification  and  under  heading  7010 
principal  use  is  controlling."  Id  at  228. 
As  both  headings  contain  the  language 
'of  a  kind  used  for",  Customs  position  is 
that  the  principal  use  of  a  particular 
article  will  determine  whether  it 
belongs  to  one  of  the  classes  or  kinds 
described  by  heading  7010,  or  heading 
7013.  Principal  use  of  a  particular 
article  will,  in  turn,  be  determined  by 
the  specific  criteria  formulated  for  the 
classes  or  kinds  described  in  headings 
7010  and  7013. 

Should  it  be  determined  that  the 
principal  use  of  a  particular  article 
indicates  it  is  classifiable  within  a  class 
or  kind  provided  for  in  heading  7010 
the  language  of  heading  7013  precludes 


that  particular  article  from  classification 
in  heading  7013.  Should  it  be 
determined  that  the  principal  use  of  a 
particular  article  indicates  that  it  does 
not  belong  to  a  class  or  kind  provided 
for  in  heading  7010,  it  is  not  precluded 
from  classification  in  heading  7013. 

Containers  of  a  Kind  Used  for  the 
Conveyance  or  Packing  of  Goods 

Application  of  the  Proposed  Criteria 

Several  commenters  indicated 
concern  that  the  various  criteria 
provided  would  be  applied  as  "bright 
fine"  rules. 

Customs  position  is  that  generally,  the 
principal  use  criteria  provided  are 
merely  characteristics,  indicators  of,  or 
tools  to  indicate,  whether  a  specific 
piece  of  glassware  is  principally  used  in 
the  same  manner  as  the  class  or  kind  the 
criteria  describe.  Additionally,  the 
statement  that  the  principal  use  criteria 
are  merely  indicative  and  not 
conclusive,  clearly  demonstrates  that 
the  characteristics  are  guidelines  and 
not  a  "litmus  test"  or  "bright  fine"  rules 
for  classification  purposes. 

As  a  general  rule,  a  glass  article's 
physical  form  will  indicate  its  principal 
use  and  thus  to  what  class  or  kind  it 
belongs.  Examples  of  characteristics 
indicative,  but  not  conclusive  of,  the 
physical  form  of  articles  belonging  to 
the  class  or  kind  "containers  of  a  kind 
used  for  the  conveyance  or  packing  of 
goods"  are  enumerated  in  EN  70.10  and 
under  the  "physical  characteristics" 
criteria.  Should,  however,  an  exception 
arise  and  an  article's  physical  form  does 
not  indicate  to  what  class  or  kind  it 
belongs  or  its  physical  form  indicates  it 
belongs  to  more  than  one  class  or  kind. 
Customs  considers  the  other 
enumerated  principal  use  criteria. 

Physical  Description 

It  has  been  suggested  that  the  first 
criterion,  the  physical  characteristics  of 
the  class  "containers  of  glass  used  for 
the  conveyance  or  packing  of  goods"  is 
too  narrow  for  the  entire  class.  Rather, 
the  entire  class  includes  4  different 
types  of  containers  used  for  the 
commercial  conveyance  of  liquid  and 
solid  products.  These  types  are 
described  in  the  ENs  to  heading  7010, 
and  include: 

(A)  Carboys,  demijohns,  bottles 
(including  syphon  vases),  phials,  and 
similar  containers  *   *   *  of  all  shapes 
and  sizes  *  *  •  used  as  containers  for 

*  •  *  (see  list). 

(B)  Jars,  pots,  and  similar  containers 

*  *   *  used  for  the  commercial 
conveyance  of  certain  foodstuffs, 
cosmetic  or  toilet  preps,  pharmaceutical 
products,  polishes,  cleaning  preps,  etc. 
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drawn  glass  and  intended  to  serve  after 
sealing  as  containers  for  serums,  etc. 

(D)  Tubular  containers  and  similar 
containers. 

Additional  descriptions  of  how  each 
kind  of  container  or  jar  is  produced,  its 
typical  closure  design  and  decorative 
features  are  included  in  these  breakouts. 
Based  on  these  expressed  concerns,  it 
has  been  suggested  that  reference  to  the 
ENs  with  an  explanation,  should  replace 
this  criterion  Customs  agrees  with  the 
commenters"  observations  and  reiterates 
its  position  that  the  physical  description 
provided  in  the  proposed  notice, 
together  with  the  descriptions  found  in 
EN  70.10.  are  indicative,  but  not 
conclusive,  physical  characteristics  of 
glass  articles  belonging  to  the  class 
"containers  of  a  kind  used  for  the 
conveyance  or  packing  of  goods". 

Ultimate  Purchaser's  Expectation 

A  commenter  has  suggested  that  this 
criterion  be  eliminated  because  the 
language  "** "discard  containers  after 
use"  prevents  recyclable  containers 
from  classiflcation  as  containers  of  a 
kind  used  for  the  conveyance  or  packing 
of  goods. 

Customs  position  is  that  for  heading 
7010  purposes,  the  term  "discards"  in 
the  phrase  ".   .  .to  convey  or  pack  a 
product  to  a  consumer  who  uses  the 
product  and  then  discards  the 
container"  includes  glass  articles 
otherwise  described  as  "containers" 
which  are  "discarded"  for  recycling. 

Importer-  Wholesaler/Distributor 

A  commenter  has  suggested  that  this 
criterion  is  a  misapplication  of 
Additional  U.S.  Rule  of  Interpretation 
1(a)  because  it  refers  to  the  distribution 
by  "importers".  The  commenter 
indicates  that  Additional  U.S.  Rule  1(a) 
states  that  review  applies  to  all  goods  of 
the  class  or  kind,  whether  imported  or 
not.  Additionally,  the  commenter 
contends  that  this  criterion  suggests  the 
application  of  actual  use  to  the 
classiflcation  of  glassware.  Finally,  the 
commenter  requests  guidance  on  what 
evidence  Customs  would  expect 
importers  to  provide  regarding  channels 
of  trade. 

Customs  agrees  with  the  comments 
regarding  Additional  US.  Rule  of 
Interpretation  1(a).  Additionally, 
Customs  position  is  that  this  criterion  is 
an  explanation  of  the  pattern  or  channel 
of  trade  that  goods  of  this  class  generally 
follow.  While  not  all  goods  of  this  class 
follow  this  channel  of  trade.  Customs 
believes  that  enough  do  for  this  pattern 
to  be  considered  indicative  but  not 
conclusive  of  articles  belonging  to  the 
class.  Finally,  Customs  believes 
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evidence  will  be  solicited  on  a  case-by- 
case  basis. 

Environment  of  Sale/Channel  of  Trade 

According  to  one  commenter,  this 
criterion  ignores  the  commercial 
realities  of  the  food  and  beverage  market 
in  that  containers  are  often  a  vehicle 
used  by  the  packager  to  differentiate  its 
product  from  others. 

The  classification  of  merchandise 
under  the  HTSUS  is  governed  by  the 
General  Rules  of  Interpretation  (GRIs). 
GRI 1,  states,  in  pertinent  part,  that  for 
legal  purposes,  classification  shall  be 
determined  according  to  the  terms  of  the 
headings  and  any  heading  or  chapter 
notes.  While  the  "commercial  realities" 
of  the  glass  container  market  may 
require  redesign  of  glass  articles,  for 
tariff  classiflcation  purposes,  the 
application  of  the  GRIs  together  with 
Additional  U.S.  Note  1(a).  requires  that 
if  the  article's  form  is  altered  in  a  way 
that  no  longer  indicates  it  is  principally 
used  as  a  container,  it  must  be 
reclassifled.  While,  as  one  of  its  uses,  a 
glass  article  may  be  used  to  pack  and 
convey  a  good  to  a  consumer,  that  use 
must  be  its  principal  one  for  it  to  belong 
to  the  class  "glass  articles  of  a  kind  used 
for  the  conveyance  or  packing  goods". 

Lids 

Commenters  claim  that  Customs 
addition  of  a  factor  relating  to  the 
importation  of  lids  with  containers  is  in 
direct  conflict  with  the  statutory 
language  of  heading  7010,  which  states, 
in  pertinent  part,  *  *  *  "with  or  without 
their  lids".  They  believe  that  the 
heading  language  makes  it  clear  that 
Congress  intended  that  closures  be 
disregarded  when  determining  the  class 
of  a  given  container.  Additionally,  use 
of  this  criterion  could  lead  to  a 
container  being  classified  differently 
depending  upon  whether  it  was 
imported  with  or  without  a  lid.  Finally, 
they  assert  that  this  is,  in  effect,  an 
actual  u.<;e  test. 

Instead  of  reviewing  lids,  the 
commenters  suggest  considering  a 
container's  finish,  the  portion  of  the 
container  where  the  rap  or  lid  will  be 
attached.  Designs  include  threaded, 
beaded  and  a  variety  of  other  finishes. 
Because  closures  are  created  to  match 
standard  finishes,  the  commenters 
suggest  that  the  proposed  criterion 
should  state  that  all  containers  with  a 
"standard  finish"  are  classifiable  as 
containers  used  for  the  conveyance  or 
packing  of  goods.  The  commenters  agree 
that  it  is  generally  true  that  containers 
for  the  conveyance  or  packing  of  goods 
are  imported  without  their  lids.  They 
believe,  however,  that  there  is  a  danger 
of  undue  focus  on  the  presence  or 


absence  of  a  lid,  as  a  lid's  presence  or 
absence  is  one  of  the  easily  identifiable 
criteria.  Finally,  this  criterion  would 
increase  the  possibility  that  drinking 
glasses  which  are  always  imported 
without  lids,  would  be  classified 
incorrectly. 

Finally,  one  commenter  has  requested 
that  Customs  clarify  its  distinction  by 
stating  that  the  absence  of  lids  or  caps 
is  only  a  "plus"  factor  pointing  toward 
classification  in  heading  7010,  but  that 
the  presence  of  a  lid  or  cap  in  no  way 
points  against  heading  7010 
classification.  The  commenter  then 
suggests  that  ultimately,  the  absence  or 
presence  of  a  lid  does  not  affect  the 
"reusablitity"  or  "function"  of  a 
container  and  therefore  should  not  carry 
much  weight  in  determining  a 
container's  classification. 

After  careful  consideration  of  the 
comments.  Customs  withdraws  this 
criterion. 

Preserving  Jars  of  Glass 

Class  or  Kind  vs.  eo  nomine 

One  commenter  disagrees  with 
Customs  characterization  of  preserving 
jars  of  glass  as  a  use  provision  and 
instead  claims  that  the  provision  is  eo 
nomine.  According  to  the  commenter, 
the  general  rule  for  classification  under 
an  eo  nomine  provision  is  that  the 
provision  includes  all  forms  of  the 
named  article.  The  commenter  further 
states  that  bail  and  trigger  jars  are  well 
known  in  commerce  as  having  been 
designed  for  use  in  the  preserving  of 
foodstuffs.  Therefore,  it  is  irrelevant 
whether  the  jars  are  principally  used  as 
such. 

As  previously  discussed  in  the 
relative  specificity  section,  Customs 
position  is  that  Italglass  requires  the 
application  of  principal  use  to  all 
classes  in  heading  7010. 


Scope  of  the  Class 
Glass" 


'Preserving  Jars  of 


Another  commenter  argues  that 
Customs  definition  of  preserving  jars  of 
glass  as  home  canning  jars  is  too 
restrictive.  Customs  definition  was:  to 
prepare  food  for  future  use,  as  by 
canning  or  sahing  to  treat  fruit  or  other 
foods  so  as  to  prevent  decay.  The 
commenter  suggests  a  broader 
definition:  preserving  means  "food 
preservation".  Food  preservation  should 
be  defined  as  the  protection  of  food 
from  spoilage.  Therefore,  any  glass 
container  used  to  protect  food  from 
spoilage  is  a  preserving  jar. 

Customs  is  of  the  opinion  that  its 
proposed  definition  is  the  common 
dictionary  and  trade  definition  of 
preserving.  Customs  does  not  agree  with 


the  commenter's  definition  of 
preserving  as  it  is  entirely  too  broad.  EN 
70. lO's  inclusion  of  the  phrase  "*  *   * 
Jars,  pots,  and  similar  containers  *  *   * 
used  for  the  commercial  conveyance  of 
certain  foodstuffs"  clearly  indicates  that 
not  all  glass  articles  capable  of 
protecting  food  from  spoilage  belong  to 
the  class  "preserving  jars  of  glass".  'Phis 
language  and  application  of  the  ENs 
clearly  indicate  that  the  commenter's 
broad  definition  was  not  the  intent  of 
the  EN  drafters.  Furthermore,  Congress' 
adoption  of  a  separate  class  for 
preserving  jars,  clearly  demonstrates 
their  intent  to  narrow  the  scope  of  both 
the  conveyance  and  packing  provision 
and  the  preserving  jar  provision. 

USDA  Bulletin 

Several  commenters  state  that 
Customs  should  not  rely  on  the  U.S. 
Department  of  Agriculture.  Extension 
Service.  Complete  Guide  to  Home 
Canning.  Guide  1  Principals  of  Home 
Canning  (Agricultural  Information 
Bulletin  No.  539-1,  May  1989),  [USDA 
bulletin]  because  it  does  not  explain 
why  bail  and  trigger  jars  are  not 
recommended  for  home  canning.  They 
suggest  that  replacement  gaskets  may  no 
longer  be  manufactured  for  use  with  the 
jars  and  that  a  higher  risk  of 
contamination  exists  with  these  jars 
because  they  have  to  be  sealed  by 
pushing  down  the  clamp  after  being 
removed  from  the  canner.  Also,  reliance 
on  the  USDA  pamphlet  is  severely 
limited  by  the  findings  of  Nestle 
Refrigerated  Food  Co  v.  United  States. 
U.S.  CIT.  Slip  Op.  94-118  (July  20. 
1994).  The  court  stated  that 
administrative  interpretations  not 
related  to  tariff  purposes  are  not 
determinative  of  Customs  classification 
disputes.  Reference  is  also  made  to 
different  sources  on  preserving  which 
indicate  bail  and  trigger  jars  are  usable 
for  home  canning  purposes.  One 
commenter  suggests  that  the  following 
should  be  the  standards  for  preser\'ing 
jars: 

1.  The  jars  are  specifically  designed, 
as  evidenced  by  patents  or  other  reliable 
documents,  for  use  as  home  canning  or 
preserving  jars: 

2.  Instructions  for  using  the  jars  in  the 
home  preserving  process  are  provided: 
and 

3.  Rubber  seals  or  hds  are  readily 
available  at  the  start  of  each  home 
canning  season  from  the  sources  where 
the  consumer  purchased  the  jars. 

Customs  position  is  that  reliance  on 
the  USDA  bulletin  does  not  conflict 
with  the  holding  of  Nestle  Refrigerated 
Food  Co.  V.  United  States.  The 
definition  of  preserving,  was  not 
provided  by  the  USDA  bulletin,  but 


rather  by  consulting  the  dictionary  and 
the  common  and  commercial  meaning. 
A  tariff  term  that  is  not  defined  in  the 
HTSUS  or  in  the  ENs  is  construed  in 
accordance  with  its  common  and 
commercial  meaning.  Nippon  Kogasku 
(USA)  Inc.  v.  United  States,  69  CCPA 
89,  673  F.2d  380  (1982).  Common  and 
commercial  meaning  may  be 
determined  by  consulting  dictionaries, 
lexicons,  scientific  authorities  and  other 
reliable  sources.  C.J.  Tower  &■  Sons  v. 
United  States,  69  CCPA  128,  673  F.2d 
1268  (1982).  Customs  has  cited  the 
USDA  bulletin  because  various  home 
canning  nutritionists  and  food  scientists 
consulted  stated  that  the  USDA  bulletin 
provided  the  guidelines  that  home 
canners.  and  those  who  create  the 
necessary  jars,  rely  on  to  create  the 
preserves  as  well  as  the  jars  themselves. 

Moreover,  Customs  has 
independently  reviewed  the  scientific 
studies  rehed  upon  for  the  conclusion 
drawn  regarding  wire  and  bail  trigger 
glass  jars  in  the  USDA  bulletin.  Customs 
position  is  that  the  scientific  evidence 
supports  the  conclusion  that  wire  bail 
and  trigger  iars  should  not  be 
principally  used  as  home  canning  jars. 
Therefore,  the  jars  cannot  be  classified 
as  such. 

Glassware  of  a  Kind  Used  for  Table  or 
Kitchen  Purposes:  Glass  Storage 
.Articles 

Scope  of  Heading  7013 

One  commenter  states  that  Customs 
misunderstands  the  scope  of  heading 
7013.  That  commenter  believes  that 
none  of  the  exemplars  in  EN  70.13  relate 
to  the  holding  or  storage  of  any  article 
in  the  home.  Rather,  the  commenter 
contends  that  all  but  one  of  the  articles 
listed  in  EN  70.13(1)  are  articles  which 
are  used  to  prepare  and  serve  food. 
Therefore,  gla.ss  household  storage 
articles  are  not  classifiable  in  heading 
7013. 

As  further  evidence  that  glass 
household  articles  are  not  classifiable  in 
heading  7013,  the  commenter  cites  to 
heading  6911  and  claims  that  headings 
7013  and  6911  are  ejusdem  generis  and 
therefore  their  ENs  should  "mirror" 
each  other.  However,  the  commenter 
notes.  EN  69.11,  specifically  provides 
for  storage  jars.  Because  EN  70.13  does 
not.  the  commenter  believes  it  was  the 
drafters  intent  to  omit  glass  household 
storage  articles  from  headi.ng  7013.  The 
commenter  suggests  that  the  drafters 
clearly  induded  ceramic  preserving  jars 
and  storage  jars  within  the  scope  of 
headings  6911  and  6912,  and  excluded 
them  from  heading  6909.  According  to 
the  commenter.  the  similarity  to  the 
exemplars  in  ENs  69.11,  69.12  and  70.13 


is  striking.  Therefore,  the  omission  of 
preserving  and  storage  jars  from  EN 
70.13  is  significant.  The  commenter 
believes  that  glass  storage  jars  are 
included  in  the  scope  of  glass 
preserving  jars  and  states  that  this 
follows  from  the  fact  that  the  storage  of 
food  products  prevents  spoilage 
(drawing  moisture,  infestation  with 
vermin,  etc.). 

Customs  position  is  that  the 
exemplars  from  EN  70.13  are  merely 
that,  examples.  They  are  not  all 
inclusive.  Additionally,  Customs 
believes  that  the  following  EN  70.13 
exemplars  all  are  used  to  store  various 
food  stuffs  or  articles  in  the  home: 

(1)  Table  or  kitchen  glassware,  e.g. 
*  *  *  decanters,  infants'  feeding 
bottles,  pitchers,  jugs,  •  *   •  cake- 
stands,  *   •   •  butter  dishes,  oil  or 
vinegar  cruets,  •  •   »  salt  cellars,  •  •  * 
sweetmeat  boxes,  graduated 
kitchenware,  *   *   *  ice-buckets. 

Furthermore,  Customs  believes  that  the 
commenter's  direct  comparison  of  the 
ENs  69.09,  69.11  and  69.12  to  70.10  and 
70.13  was  clearly  not  the  intent  of  the 
EN  authors.  Were  that  the  authors' 
intent,  they  would  have  applied  the  ENs 
for  headings  69.09  and  69.13  mutatis 
mutandis  to  those  of  headings  70.10  and 
heading  70.13. 

Customs  position"  is  that  heading  7013 
provides  for  glass  storage  articles  within 
the  class  gla.ssware  of  a  kind  used  for 
table,  kitchen,  toilet,  office,  indoor 
decoration  or  similar  purposes. 

Decorative  Motif 

One  commenter  was  concerned 
because  many  household  storage  articles 
are  very  simple,  strictly  utilitarian  and 
have  no  decorative  motif  Because  the 
criterion  of  a  decorative  motif  is 
objective  and  easily  determined,  the 
commenter  contends  that  there  is  a  risk 
of  it  being  given  undue  importance  or 
,  becoming  the  sole  criterion. 
Additionally,  examples  of  specific 
decorative  motifs  are  unacceptable 
because  of  a  danger  that  household 
storage  jars  having  unlisted  motifs  will 
be  mis<;Iassified.  Therefore,  criterion  2 
should  be  eliminated  and  the  following 
be  added  to  criterion  1:  "painted  or 
otherwise  having  a  decorative  motif. 
Customs  agrees  with  the  comment  and 
has  made  the  change. 

Distribution  Channels 

One  commenter  was  concerned  about 
this  criterion  because  while  it  may 
identify  the  most  common  distribution 
channels  for  articles  imported  for 
ultimate  sale  in  the  retail  market,  it 
excludes  articles  imported  directly  by 
large  retail  chains. 


IIH 
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distribution  channel  described  is  a 
general  rule  and  does  not  preclude  from 
consideration  for  this  class  glassware 
distributed  through  other  channels. 

Uds 

One  commenter  states  that  Customs 
lid  criterion  creates  the  expectation  that 
heading  7013  articles  are  always 
imported  with  their  lids.  Although  it  is 
true  that  glass  containers  imported  for 
use  in  conveying  or  packing  goods  are 
generally  imported  without  their  lids,  it 
does  not  follow  that  table  or  kitchen 
storage  containers  are  necessarily 
imported  with  their  lids.  The 
commenter  believes  the  only  clear 
statement  that  can  be  made  about  lids  is 
that  glass  household  storage  articles  are 
imported  without  their  lids  less 
frequently  than  are  containers  for  the 
conveyance  or  packing  of  goods.  As 
previously  noted,  this  criterion  has  been 
withdrawn. 

Conclusion 

After  careful  review  and 
consideration  of  all  the  comments 
received  in  response  to  the  notice  of 
proposed  position,  a  review  of  Customs 
implementation  of  its  prior 
understanding  of  the  3  classes  and  a 
review  of  Customs  rulings.  Customs 
adopts,  with  some  modification,  its 
proposed  position. 

Subheadings  7010.90.50  and  7013.39; 
Relative  Specificity 

Based  on  the  Italglass  holding. 
Customs  concludes  that  the  language 
"of  a  kind  used  for"  explicitly  indicates 
that  the  principal  use  of  a  particular 
article  will  determine  whether  it 
belongs  to  one  of  the  classes  or  kinds 
described  by  heading  7010  or  heading 
7013.  Principal  use  of  a  particular 
article  will,  in  turn,  be  determined  by 
the  specific  criteria  formulated  for  the 
classes  or  kinds  described  in  headings 
7010  and  7013. 

Should  it  be  determined  that  the 
principal  use  of  a  particular  article 
indicates  it  is  classifiable  within  a  class 
or  kind  provided  for  in  heading  7010. 
the  language  of  heading  7013  precludes 
that  particular  article  from  classification 
in  heading  7013.  Should  it  be 
determined  that  the  principal  use  of  a 
particular  article  indicates  that  it  does 
not  belong  to  a  class  or  kind  provided 
for  in  heading  7010.  it  is  not  precluded 
from  classification  in  heading  7013. 

Containers  of  a  Kind  I'sed  for  the 
Conveyance  or  Packing  of  Goods 

Customs  concludes  that  as  a  general 
rule,  a  glass  article's  physical  form  will 
indicate  its.  principal  use  and  thus  to 


UMI 


whdt  cid^ii  or  kiiid  i(  Ltelong^.  Lxduiples 
of  physical  forms  indicative,  but  not 
conclusive  of,  articles  belonging  to  the 
class  or  kind  "containers  of  a  kind  used 
for  the  conveyance  or  packing  of  goods" 
are  enumerated  in  EN  70.10  and  under 
the  "physical  characteristics"  criterion. 
When  an  exception  arises  and  an 
article's  physical  form  does  not  indicate 
to  what  class  or  kind  it  belongs  or  its 
physical  form  indicates  it  belongs  to 
more  than  one  class  or  kind.  Customs 
considers  the  other  enumerated 
principal  use  criteria. 

Customs  concludes  that  generally,  the 
principal  use  criteria  provided  are 
merely  characteristics,  indicators  of  or 
tools  to  indicate,  whether  a  specific 
piece  of  glassware  is  principally  used  in 
the  same  manner  as  the  class  or  kind  the 
criterion  describe.  Further.  Customs 
adopts  the  following  criteria  as 
indicative,  but  not  conclusive  of 
whether  a  particular  glass  article 
qualifies  as  part  of  the  class  "containers 
of  glass  of  a  kind  used  for  the 
conveyance  or  packing  of  goods": 

1.  Generally  having  a  large  opening,  a 
short  neck  (if  any)  and  as  a  rule,  a  lip 
or  flange  to  hold  the  lid  or  cap,  made 
of  ordinary  glass  (colourless  or 
coloured)  and  manufactured  by 
machines  which  automatically  feed 
molten  glass  into  moulds  where  the 
finished  articles  are  formed  by  the 
action  of  compressed  air; 

2.  The  ultimate  purchaser's  primary 
expectation  is  to  discard/recycle  the 
container  after  the  conveyed  or  packed 
goods  are  used: 

3.  Sold  from  the  importer  to  a 
wholesaler/distributor  who  then  packs 
the  container  with  goods; 

4.  Sold  in  an  environment  of  sale  that 
features  the  goods  packed  in  the 
container  and  not  the  jar  itself; 

5.  Used  to  commercially  convey 
foodstuffs,  beverages,  oils,  meat  extracts, 
etc.; 

6.  Capable  of  being  used  in  the  hot 
packing  process:  and 

7.  Recognized  in  the  trade  as  used 
primarily  to  pack  and  convey  goods  to 
a  consumer  who  then  discards  the 
container  after  this  initial  use. 

Preserving  Jars  of  Glass 

Customs  concludes  that  the  term 
"preserving"  is  described,  in  pertinent 
part,  as  "to  prepare  food  for  future  use, 
as  by  canning  Or  salting;  to  treat  fruit  or 
other  foods  so  as  to  prevent  decay". 

Based  upon  the  above  definition,  the 
reliance  on  the  guidelines  espoused  in 
thaU.S.  [Department  of  Agriculture. 
Ex^nsion  Service.  Complete  Guide  to 
Home  Canning:  Guide  1  Principals  of 
Home  Canning  (Agricultural 
Information  Bulletin  No.  539-1.  May 


1989),  by  various  home  canning 
nutritionists  and  food  scientists 
consulted,  and  an  independent  review 
of  the  scientific  evidence  the  USDA 
guidelines  are  based  upon.  Customs 
concludes  that  there  are  identifiable 
characteristics  that  are  indicative,  but 
not  conclusive  of  the  principal  use  of 
glass  jars  classifiable  as  "preserving  jars 
of  glass".  They  include  glass  articles 
that  are  between  .23  and  2.2  liter  sizes 
and  are  the  shape,  round  or  square,  (eg: 
not  multi-sided,  faceted  or  decorated) 
and  height  of  regular  and  wide-mouth 
"Mason-type"  jars. 

Generally,  the  standard  jar  mouth 
opening  is  about  2Vh  inches  with  wide 
mouth  jars  having  3  inch  openings. 
"Mason-type"  jars  have  narrower 
sealing  surfaces  and  are  tempered  less 
than  containers  belonging  to  the  class 
"containers  of  a  kind  used  for  the 
conveyance  or  packing  of  goods  ".  The 
common  self-sealing  lid  consists  of  a  flat 
metal  lid  held  in  place  by  a  metal  screw 
band  during  processing.  The  flat  lid  is 
crimped  around  its  bottom  edge  to  form 
a  trough,  which  is  filled  with  a  colored 
gasket  compound. 

Customs  concludes,  therefore,  that 
jars  with  wire  bail  and  trigger  closures 
are  not  included  within  the  scope  of  the 
class  "preserving  jars  of  glass"  but 
rather  within  the  scope  of  the  class 
"glassware  of  a  kind  used  for  table  or 
kitchen  purposes"  classifiable  under 
heading  7013.  The  physical  form  of  the 
wire  bail  and  trigger  jar  indicates  its 
principal  use  as  a  storage  article. 

Glassware  of  a  Kind  Used  for  Table  or 
Kitchen  Purposes:  Glass  Storage 
Articles 

Customs  concludes  that  as  a  general 
rule,  a  glass  article's  physical  form  will 
indicate  its  principal  use  and  thus  to 
what  class  or  kind  it  belongs.  Examples 
of  physical  forms  indicative,  but  not 
conclusive  of  articles  belonging  to  the 
class  or  kind  "containers  of  a  kind  used 
for  the  conveyance  or  packing  of  goods" 
are  enumerated  in  EN  70.13  and  under 
the  "physical  characteristics"  criterion. 
When  an  exception  arises  and  an 
article's  physical  form  does  not  indicate 
to  what  class  or  kind  it  belongs  or  its 
physical  form  indicates  it  belongs  to 
more  than  one  class  or  kind.  Customs 
considers  the  other  enumerated 
principal  use  criteria. 

Customs  concludes  that  heading  7013 
includes  the  class  "glass  storage 
articles".  Additionally.  Customs  adopts 
the  following  principal  use  criteria: 

1.  Made  ofordinary  glass,  lead  crystal 
glass,  glass  having  a  low  coefficient  of 
expansion  (e.g.,  borosilicate  glass)  or  of 
glass  ceramics  (the  latter  two  in 
particular,  for  kitchen  glassware).  They 


may  also  be  colorless,  colored  or  of 
flashed  glass,  and  may  be  cut,  frosted, 
etched,  engraved,  painted  or  otherwise 
have  a  decorative  motif 

2.  The  consumer  purchases  primarily 
to  use  for  storage; 

3.  Sold  from  the  importer  to  a 
wholesaler/distributor  who  then  sells 
them  to  a  retailer; 

4.  Sold  in  an  environment  of  sale  that 
emphasizes  the  article's  use  or  reuse  as 
a  storage  article; 

5.  Sold  to  the  ultimate  purchaser 
empty;  and 


6.  Recognized  in  the  trade  as 
primarily  having  a  storage  use. 

Effect  on  Rulings:  This  document 
revokes  Headquarters  Ruling  Letters, 
951721  dated  January  12, 1993;  952675 
dated  January  15,  1993;  953280  dated 
February  5, 1993;  951991  dated  March 
2,  1993;  954293  dated  June  30,  1993; 
954792  dated  November  24, 1993; 
953952  dated  September  21,  1994,  and 
any  other  rulings  which  are  not 
consistent  with  these  guidelines. 
EFFECTIVE  DATE:  Any  changes  in  tariff 
classification  resulting  from  the 


implementation  of  these  guidelines  and 
any  revocation  of  inconsistent  rulings 
will  be  effective  regarding  merchandise 
entered  for  consumption  or  withdrawn 
from  a  warehouse  for  consiunption  on 
or  after  February  2, 1996. 
George  J.  Weiss, 
Commissioner  of  Customs. 

Approved.  November  29, 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  95-31593  Filed  12-29-95;  1:41  pm) 
BILUNG  CODE  4820-02-P 
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Federal  Register 
Vol.  61.  No.  2 

Wednesday,  January  3,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
tt>e  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 
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COMMOOfTY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
January  4.  1996. 

PLACE:  1155  21st  St..  N.W..  Washington, 
D.C.  9lh  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-^18-5100. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

IFR  Doc.  95-31585  Filed  12-29-95;  2:11  pm| 
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COMMODmr  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday. 
January  5,  1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 
DC.  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  95-31586  Filed  12-29-95;  2:11  pml 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
January  12,  1996. 

PLACE:  1155  21st  St.  N.W.,  Washington. 
D.C.  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

IFR  Doc.  95-31587  Filed  12-29-95:2:11  pml 
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COMMODITV  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 
January  16,  1996. 


PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters, 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202^18-5100. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-31588  Filed  12-2&-95;  2:11  pm] 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
January  19.  1996. 

PLACE:  1155  21st  St.,  N.W..  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

IFR  Doc.  95-31589  Filed  12-29-95;  2:11  pml 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday. 
Januar>'  23,  1996. 

PLACE:  1155  21st  St..  N.W..  Washington. 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Lynn  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 

IFR  Doc  95-31590  Filed  12-2»-95:  2:11  pml 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m..  Tuesday. 
January  23.. 1996. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 
DC.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  review. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

IFR  Doc.  95-31591  Filed  12-29-95;  2:11  pm| 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
January  26.  1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 
D.C.  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sup/eillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

IFR  Doc.  95-31592  Filed  12-29-95:  8:45  am] 

BILLING  COOE  6351-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATES:  10:00  a.m.  Wednesday, 
January  10,  1996. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W..  Washington.  D.C.  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Approval  of  1996  AHP  District  Priorities 

•  FHLBank  of  Dallas'  Budget  Amendment 
Request 

•  Appointment  of  FHLBank  Public  Interest 
Directors 

•  Appointment  of  FHLBank  Chairs 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board, 

(202)  408-2837. 

Rita  I.  Fbir. 

Managing  Director. 

(FR  Doc  95-31597  Filed  12-29-95;  3:58  pm) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Friday, 
Januar)'  5,  1996. 

PLACE:  Mairiner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551 
STATUS:  Closed. 

MATTERS  TO  Bt  ::ss::£RED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOFi  MORE  •NCCRMAT!0^ 
Mr.  Joseph  R.  Coyne,  .\is.:,ia.,;  lo  i;.b 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  December  28. 1995 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-31582  Filed  12-29-95;  2:10  pm] 
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BCARDOFGCvcSS- 


'RS  C'f   '■'^E  ff-DE^AL 


TIME  AND  DATE:  11:00  a.m.,  Monday. 
January  8,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Personnel  actions  (app)ointments. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 

CONTACT  PERSON  fCR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated;  December  28, 1995 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-31596  Filed  12-29-95;  2:57  pm) 

BILLING  CODE  621(MI1-P 


NUCLEAR  REGULATOR?  -QMMiSS.O.S 

DATE:  \\  •  HKS  of  January  1,  8,  15,  and  22, 

1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  P:b'-- 

MATTERS "C  BE  CONS  CtRED: 
VVp«"W  ol  jdnudn    l 

Friday,  January  5 

10:00  a.m. 
Briefing  by  NRC  Staff  on  Industry 
Restructuring  and  Deregulation  (Public 
Meeting)  (Contact:  Scott  Newberry,  301- 
415-1183) 

VSfH'k  of  uiui.tr^  8 — Tentative 

1  nere  are  no  meetings  scheduled  for  the 
Week  of  January  8. 

Wfi-k  of  !rir.i.ar\  15 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  15. 

W.f  k   It  :dnuary22 — Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  January  22. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commission,  it 
is  temporarily  without  a  quorum  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTRACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415-1661. 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 
***** 

Dated:  December  29, 1995. 
WUliam  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

IFR  Doc.  95-31594  Filed  12-29-95;  2:12  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cofrectrons  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
arxl  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categones 
aisewhere  in  the  issue. 


r>FPA  RTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  and  the  Puerto  Rico 
Planning  Board 

[FERC  Docket  No.  CP95-35-000;  PRPB 
Docket  No.  94-62-1219-JPM] 

EcoElectiica,  L.P.;  Notice  of  Comment 
Period  Extension 

Correction 

In  notice  document  95-31123 
appearing  on  page  66543  in  the  issue  of 


Friday.  December  22.  1995.  the  Docket 
numbers  should  have  appeared  as  set 
forth  above. 


BILLING  CODE  1M»-O1-0 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN  315&-A057 

Fracture  Toughness  Requirements  for 
Light  Water  Reactor  Pressure  Vessels 

Correction 

In  rule  document  95-30665  beginning 
on  page  65456  in  the  issue  of  Tuesday, 
December  19.  1995.  make  the  following 
correction: 

PART  50— [CORRECTED] 

On  page  65468.  in  the  first  column,  in 
the  authority  citation  for  Part  50.  in  the 


Federal  Register 
Vol.  61.  No.  2 

Wednesday.  January  3.  1996 


0 


first  paragraph,  in  the  fourth  line,  "83 
Stat.  1444"  should  read  "83  Stat.  444" 


aU.LMG  COOE  1506-01-0 


DEPARTMENT  OF  TRANSPK    -  T  w  N 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-23] 

Removal  of  Class  E  Airspace;  Marietta, 
GA 

Correction 

In  rule  document  95-30919  appearing 
on  page  65526  in  the  issue  of 
Wednesday.  December  20,  1995,  make 
the  following  correction: 

In  the  first  column,  under  EFFECTIVE 
DATE:,  in  the  first  line.  "9091"  should 
read  "0901". 

BILUNO  CODE  1505-01-0 
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Administration 
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DEPARTMENT  Of  DEFENSE 

itNERAL  SERVICES 
ADMINISTRATION 

■H  ^        NAL  AERONAUTICS  AND 
SPAv^E  ADMINISTRATION 

48  CFR'  Part  31 

FAR  Case  92-024] 

Federal  Acquisition  Regulation; 
Employee  Stock  Ownership  Plans; 
?  xtension  of  Comment  Period 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Extension  of  comment  period 
for  proposed  rule. 

summary:  On  November  7.  1995.  at  60 
FR  56216,  a  proposed  rule  concerning 
Employee  Stock  Ownership  Plans  was 
published  in  the  Federal  Register.  This 
notice  advises  the  public  that  the  pubUc 
comment  period  on  this  rule  is  being 
extended  from  January  8,  1996.  to 
January  31.  1996. 

DATES:  Comments:  The  public  comment 
period  is  extended  through  January  31. 
1996. 

ADDRESSES:  All  interested  parties 
should  submit  written  comments  to: 


General  Services  AdminislraUon,  FAR 
Secretariat  (VRS).  18th  and  F  Sts.  NW., 
Room  4035.  ATTN:  Ms.  Beverly  Fayson, 
Washington,  DC  20405.  Please  cite  FAR 
Case  92-024  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221.  For 
general  information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building. 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  Case  92.-024. 

Dated:  December  27, 1995. 

Ralph  Destefano, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

[FR  Doc.  96-51  Filed  1-2-96;  8:45  am]' 
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Title  3— 

The  President 


Presidential  Documents 


FxfMutive  Ordpr  12984  of  December  28,  1995 

Adjustnnnts  ii  i  «    ! ,!     Rates  of  Pay  and  Allowances 


UMI 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  704  of  Public  Law 
101-194;  section  301(a)  of  Public  Law  102-40;  section  633  of  Public  Law 
104-52;  section  31  of  title  2,  United  States  Code;  section  104  of  title  3, 
United  States  Code;  sections  5303,  5304,  53G4a,  5318,  and  5382  of  title 
5,  United  States  Code;  section  3963  of  title  22,  United  States  Code;  section 
461(a)  of  title  28,  United  States  Code;  and  section  1009  of  title  37,  United 
States  Code;  and  sections  7306  and  7404  of  title  38,  United  States  Code, 
it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1)),  as  adjusted 
under  5  U.S.C.  5303(b),  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Administration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  The  rates  of  basic  pay  for  senior  executives 
in  the  Senior  Executive  Service,  as  adjusted  under  5  U.S.C.  5382,  are  set 
forth  on  Schedule  4  attached  hereto  and  made  a  part  hereof. 

Sec.  3.  Executive  Salaries.  The  rates  of  basic  pay  or  salaries  for  the  following 
offices  and  positions,  which  remain  unchanged  pursuant  to  section  633 
of  Public  Law  104-52,  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof:  _ 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135,  252.  and  461(a))  at  Schedule 
7. 

Sec.  4.  Uniformed  Services.  Pursuant  to  section  1009  of  title  37,  United 
States  Code,  the  rates  of  monthly  basic  pay  (37  U.S.C.  203(a)),  the  rates 
of  basic  allowances  for  subsistence  (37  U.S.C.  402).  and  the  rates  of  basic 
allowances  for  quarters  (37  U.S.C.  403(a))  for  members  of  the  uniformed 
services  and  the  rate  of  monthly  cadet  or  midshipman  pay  (37  U.S.C. 
203(c)(1))  are  set  forth  on  Schedule  8  attached  hereto  and  made  a  part 
hereof. 

Sec.  5.  Locality-Based  Comparability  Payments,  (a)  Pursuant  to  sections  5304 
and  5304a  of  title  5,  United  States  Code,  locality-based  comparability  pay- 
men^  shall  be  paid  in  accordance  with  Schedule  9  attached  hereto  and 
made  a  part  hereof. 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  these  payments  and  to  publish 
appropriate  notice  of  such  payments  in  the  Federal  Register. 


2?R 
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Sec.  6.  Effective  Dates.  Sctieduie  8  is  effective  on  January  1.  1996.  The 
other  schedules  contained  herein  are  effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or  after  January  1. 1996. 

Sec.  7.  Prior  Order  Superseded.  Executive  Order  No.  12944  of  December 
28,  1994,  is  superseded. 
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THE  WHITE  HOUSE. 
December  28.  1995. 
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(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1996) 


Schedule  for  the  Office  of  the  Under  Secretary  for  Health  (38  U.S.C.  7306) 

Deputy  Under  Secretary  for  Health $117, 692** 

Associate  Deputy  Under  Secretary  for  Health  112, 726*** 

Assistant  Under  Secretaries  for  Health 109,404*** 

Mininum  Maximum 

Medical  Directors  $93,344  $105,792 

Service  Directors  81,278  100,939 

Director,  National  Center 

for  Preventive  Health  69,300  100,939 

Physician  and  Dentist  Schedule 

Director  Grade $81,278  $100,939 

Executive  Grade  75,051  95,649 

Chief  Grade  69,300  90,09& 

Senior  Grade. 58,915  76,591 

Intermediate  Grade 49,856  64,814 

Full  Grade 41,926  54,508 

Associate  Grade  34,981  45,475 


Clinical  Podiatrist  and  Optometrist  Schedule 


Chief  Grade  $69,300 

Senior  Grade 58,915 

Intermediate  Grade 49,856 

Full  Grade : 41,926 

Associate  Grade 34,981. 


$90,090 
76, 591 
64, 814 
54, 508 
45,475 


Physician  Assistant  and  Expanded- Function  Dental  Auxiliary  Schedule* 

Director  Grade $69,300  $90,090 

Assistant  Director  Grade 58,915  76,591 

Chief  Grade  45,856  64,814 

Senior  Grade 41,926  54,508 

Intermediate  Grade 34,981  45,475 

F-ull  Grade -...  28,912  37,588 

Associate  Grade  24,880  32,341 

Junior  Grade 21,269  27,650 


This  schedule  does  not  apply  to  the  Assistant  Under  Secretary  for  Nursing  Programs 
or  the  Director  of  Nursing  Service.   Pay  for  these  positions  is  set  by  the  Under 

Secretary  for  Health  under  38  U.S.C.  7451. 

Pursuant  to  section  7404(d) (1)  of  title  38,  United  States  Code,  the  rate  of  basic 
pay  payable  to  this  employee  is  limited  to  the  rate  for  level  IV  of  the  Executive 
Schedule,  which  is  $115,700. 

Pursuant  to  section  7404(d) (2)  cf  title  38,  United  States  Code,  the  rate  of  basic 
pay  payable  to  these  eT.ployees  is  limited  to  the  rate  for  level  V  of  the  Executive 
Schedule,  which  is  $108,200. 

Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are  paid  according 
to  the  Nurse  Schedule  in  38  U.S.C.  4107(b)  as  in  effect  on  August  14,  1990,  with 
subsequent  adjustments. 
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SCHEDULE  4- -SENIOR  EXECUTIVE  SERVICE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1996) 

ES-1 $94,800 

ES-2 99,300 

ES-3 103,800 

ES-4 109,400 

ES-5 114,000 

ES-6 115,700 


SCHEDULE  5 --EXECUTIVE  SCHEDULE 

{Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1996) 

level  I $148,400 

level  II   133,600 

level  III 123,100 

level  IV 115,700 

level  V 108,200 


SCHEDULE  6 --VICE  PRESIDENT  AND  MEMBERS  OP  CONGRESS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1996) 

Vice  President $171,500 

Senators 133,600 

Members  of  the  House  of  Representatives 133,600 

Delegates  to  the  House  of  Representatives  133,600 

Resident  CorcT.issioner  from  Puerto  Rico 133,600 

President  pro  tempore  of  the  Senate  148,400 

Majority  leader  and  minority  leader  of  the  Senate  148,400 

Majority  leader  and  minority  leader  of  the  House 

of  Representatives  148,400 

Speaker  of  the  House  of  Representatives  171,500 


SCHEDULE  7- -JUDICIAL  SALARIES 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1996) 

Chief  Justice  of  the  United  States  $171,500 

Associate  Justices  of  the  Supreme  Court 164,100 

Circuit  Judges  141,700 

District  Judges 133,600 

Judges  of  the  Court  of  International  Trade  133,600 
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SCHEDOLB    8- -FA.     ki~     A_LOWANCKS    OF    THE    UNIFORMED    SERVICES     (PAOI    3) 
Part    II- -BASIC   ALLOWANCE    FOR    QUARTERS    RATES 


«  ;> 

58 

-IM 

V  0 

u 

<«  ■ 

a  u 

o  m 

« 

u   >• 

■ 

SS: 

O-H 

AJ 

h  ■ 

0^ 

r§  ■ 

«  u 

z 

•w 

tl  0 

X 

iJ  • 

■ 

•u  • 

0  -H 

■^ 

w  u 

V  •« 

>. 

U  01 

u 

■^  <l 

>. 

9 

<u   b 

u 

•0 

<M 

3 

o    • 

■o 

•1 

o 

> 

>.m 

V 

•^ 

*j    • 

> 

u 

tj  « 

■H 

u 

«  o 

U 

« 

Ck   ^4 

u 

« 

c 

<M    « 

0 

•)«> 

B 

•r4 
fi5 

0 

s 

S^ 

i 

u  « 

■  u 

u 

* 

JO, 

0 

c 

£ 

5 

>,£ 

w 

u 

E  U 

m 
m 

0 

V 

(1  lu 

* 

^ 

£ 

iJ  >. 

•0 

■o 

■• 

II 

il 

u  a 

> 

> 

0 

u 

h 

u 

« 

tl 

U  -.4 

B 

a 

0  o 

r^  It 

« 

il 

to 

> 

> 

z 

5 

5 

U    ■ 

c  a 

0 

0 

«  u 

JZ 

£ 

«  0 

> 

» 

(DO 

b 

^H 

i-t 

V  «     ■ 

^ 

9 

Ul   C    « 

§ 

•  II  5 

g 

•  JU 

h 

u 

?•: 

s. 

& 

-<X  u 

i:"3 

0 

0 

4J 

w 

•  <kl  CO 

■  0 

■ 

• 

■0 

il 

il 

«  u  « 

■H 

.w 

^  0  iJ 

^ 

^ 

•^  T^.H 

a. 

0. 

as 
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Pay 


without  dapendanta 
rull  rate* Partial  rata** 


With 

dBpendtnti 


COMMISSIONED    OFFICERS 


O-IO 

0-9 

0-8 

0-7 

0-6 

0-5 

0-4 

0-3 

0-2 

0-1 


$764.40 
764.40 
764.40 
764.40 
701.40 
675.30 
626.10 
501. 90 
397.80 
335.10 


$50 

70 

50 

70 

50 

70 

50 

70 

39 

60 

33 

00 

26 

70 

22 

20 

17 

70 

13.20 


$941.10 
941.10 
941.10 
941.10 
847.20 
816.60 
720.00 
595.80 
508.80 
454.80 


COMMISSIONED  OFFICERS  WITH  OVER  4  YEARS  OF  ACTIVE  DUTY  SERVICE  AS  AN  ENLISTED 
MEMBER  OR  WARRANT  OFFICER 


0-3E 
0-2E 
O-IE 


$541. 50 
460. 50 
396.00 


$22.20 
17.70 
13.20 


S25.20 
25.20 

20.70 
15.90 
13.80 


WARRANT  OFFICERS 

W-5  $636.00 

W-4  564. SO 

W-3  4  74.6  0 

W-2  421.50 

W-1  352.80 


ENLISTED  MEMBERS 

E-9  $463.80 

E-8  426.00 

E-7  363.60 

E-6  329.40 

E-5  303.60 

E-4  264.00 

E-3  259.20 

E-2  21'0.60 

E-l>4  187.50 

E-:<4  187.50 


PavTrienc  of  the  full  rate  of  basic  allowance  for  quarters  at  these  rates  to 
members  of  the  uniformed  services  without  dependents  is  authorized  by 
section  4  03  of  title  37,  United  States  Code,  and  Part  IV  of  Executive  Order 
11157,  as  amended. 

Payment  of  the  partial  rate  of  basic  allowance  for  quarters  at  these  rates 
to  members  of  the  uniformed  services  without  dependents  who,  under  section 
403 (b;  or  (c)  of  title  37,  United  States  Code,  are  not  entitled  to  the  full 
rate  of  basic  allowance  for  quarters,  is  authorized  by  section  1009(c) (2)  of 
title  37,  United  States  Code,  and  Part  IV  of  Executive  Order  11157,  as 
amended. 


18 

60 

15 

30 

12 

00 

9 

90 

8 

70 

8 

10 

7 

80 

7 

20 

6 

90 

6 

90 

$640.20 
577.80 
533.70 


$694.80 
637.20 
583.80 
537.00 
464.40 


$611.40 
563.70 
523.20 
483.90 
434.70 
378.30 
351.90 
335.10 
335.10 
335.10 


Part  III --BASIC  ALLOWANCE  FOR  SUBSISTENCE 

Officers  (per  month) 

Enlisted  Members  (per  day) : 

E-1  (less  than  4 
months  of  active  duty) 


$149.08 

All  Other 

Enlisted 

$7.12 
'  8.03 
10.63 


When  on  leave  or  authorized  to  mess  separately    $6.5'' 

When  rations  in-kind  are  not  available  7.41 

When  assigned  to  duty  under  emergency  conditions   9.82 
where  no  messing  facilities  of  the  United  States 
are  available 

Part  IV- -RATE  OF  MONTHLY  CADET  OR  MIDSHIPMAM  PAY 

The  rate  of  monthly  cadet  or  midshipman  pay  authorized  bv  section  203(c)(1)  of 
title  37,  United  States  Code,  is  S558.04. 
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SCHEDULE  9 --LOCALITY- BASED  COMPARABILITY  PAYMENTS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  1996) 

Locality  Pay  Area^  Rate 

Atlanta,  GA 5  .  14% 

Boston-Worcester-Lawrence,  MA-NH-ME-CT 7.68% 

Chicago-Gary-Kenosha,  IL-IN-WI 7.63% 

Cincinnati-Hamilton,  OH-KY-IN 5.87% 

Cleveland-Akron,  OH  4.67% 

Columbus,  OH  5  .  84% 

Dallas-Fort  Worth,  TX  6 .23% 

Dayton-Springf leld,  OH  5.72% 

Denver-Boulder-Greeley,  CO  6 . 34% 

Detroit-Ann  Arbor-Flint,  MI  7.26% 

Houston-Galveston-Brazoria,  TX  9.40% 

Huntsville,  AL  4  .  84% 

Indianapolis ,  IN  5  .  04% 

Kansas  City,  MO-KS  4.38% 

Los  Angeles -Riverside-Or-^nge  County,  CA  8.15% 

Miami-Fort  Lauderdale,  F',  5  .  94% 

New  York-Northern  New  Jersey-Long  Island,  NY-NJ-CT-PA  8.05% 

Philadelphia-Wilmington-Atlantic  City,  PA-NJ-DE-MD. . .  6.90% 

Portland-Salem,  OR-WA 5.20% 

Richmond-Petersburg,  VA  4.41% 

Sacramento- Yolo,  CA  5.81% 

St.  Louis,  MO-IL  4.72% 

San  Diego,  CA  6 .  76% 

San  Francisco-Oakland-San  Jose,  CA  8 .  97% 

Seattle-Tacoma-Bremerton,  WA  .  .  .- 6  .  44% 

Washington-Baltimore,  DC-MD-VA-WV  6 .  04% 

Rest  of  U.S 4. 13% 


^Locality  Pay  Areas  are  defined  in  5  CFR  531.603. 

IFR  Due    95-31595 
Filed  12-29-95:  3^)«  oml 
Billing  code  319S-01-C 
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General  Information,  indexes  and  other  finding        202-523-5227 

aids 
Public  inspection  announcement  line  523-5215 

Laws 

Public  Laws  Update  Services  (numbers,  dates,  etc.)  523-6641 

For  additional  information  5"3-5r77 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Governmo-t  Ma-. a  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  623  -ij>i4 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523-5229 
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Federal  Register  finding  aids,  and  list  of  documents  on  nuhlic 
inspection.  202-2  75-0920 
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machine  and  there  is  no  charge  for  the  service  except  for  long 
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immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
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CFR  PARTS  AFFECTED  DURING  JANUARY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  {jarts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Executive  Orders: 
12944  (Superseded  by 

EO  12984) 235 

12984.., 235 

5  CFR 

1201 1 


7  CFR 

928 

989 

997 

1773 

Proposed  Rules: 

930 

1789 


...99 
.100 
.102 
.104 

...21 
..21 


10  CFR 

50 .'. 

Proposed  Rules: 
26 


.232 


.27 


12  CFR 

707 


.114 


14  CFR 
23 


1 

35 114 

39 116 

71 3,  120.  121.232 

73 4 

Proposed  Rules: 

39 131,  133,  134 

21  CFR 

573 5 


26  CFR 

1 

602 

Proposed  Rules: 
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.6 
.6 


.28 


28  CFR 

540 

542 

545 

Proposed  Rules: 

540 

545 


.90 
.86 
.90 


.92 
.92 


33  CFR 

Ch.  1 

81 


Proposed  Rules: 

165 

207 


.136 
...33 


40  CFR 

86 


.122 


88 

122   129 

Proposed  Rule*: 

85 

140 

86 

140 

88 

140 

41  CFR 

201-1 

10 

201-2 

10 

201-3 

10 

201-4 

10 

201-6 

10 

201-7 

10 

201-17 

10 

201-18 

10 

201-20 

10 

201-21 

10 

201-22 

10 

201-24 

10 

201-39 

10 

48  CFR 

225 

130 

252 

130 

Proposed  Rules: 

31 

234 

49  CFR 

Proposed  Rules: 
553 

145 

50  CFR 

222 

17 

227 

17 

641 

17 

675 

20 

Proposed  Rules: 

17 

35 

REMINDERS 

The  rules  arxj  propcfsed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  lrx;lusion  or 
exclusion  from  this  list  has  no 
legal  significance. 


Rules  Going  Into  Effect 
Today 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 
Service 

Bee'  promotion  and  research: 
Cattlemen's  Beef  Promotion 
and  Research  Board; 
changes  in  cattle 
inventories  and  cattle  and 
tjeef  imports; 
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reapportionnnent; 
puWistied  12-4-95 
Raisins  produced  frofn  grapes 
grown  tn  CalKomia; 
puWisried  1-3-96 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electnc  loans: 
RUS  txxTowers:  audit  policy 
and  certrfied  public 
accountant  requirements; 
published  1-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehKles  and  engines: 
Clean-fuel  vehicles  and 
engines  emission 
starxJards.  conversion 
requirements,  and 
California  pilot  text 
program;  small-volume 
marujlacturers  certfication 
program  conversion  sales 
volume  limit  provision 
rerrxwed;  published  1-3- 
96 
Clean  Air  Act: 
State  operating  permits 
programs- 
Delaware;  published  12-4- 
95 
GOVERNMENT  ETHICS 
OFFICE 

Conflict  of  interests;  published 
12-27-95 

INTERIOR  DEPARTMENT 

Native  American  Graves 
Protectior  and  Repatriation 
Act;  Implementation. 
published  12-4-95 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Booster  seat  safety; 
published  12-12-95 

Commefits  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 

Agticuttural  Marketing 
Service 

Okra  (frozen);  grade 

standards;  comments  due 

by  1-8-96;  published  12-7- 

95 
Onions  grown  in- 

Texas;  comments  due  by  1- 
11-96;  published  12-12-95 
Peas,  field  and  tilacK-eye 

(frozen);  grade  standards; 

convnents  due  by  1-8-96; 

published  12-7-95 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Benng  Sea  and  Aleutian 
Islands  grourxJfish; 
comments  due  by  1-10- 
96:  published  12-11-95 

coMMOomr  futures 

TRADING  commission 

Commodity  Exchange  Act: 
Futures  commission 
merchants;  minimum 
finarx;ial  requirements, 
subordinated  debt 
prepayment,  arxj  gross 
collection  of  exchange- set 
nnargin  for  omnibus 
accounts;  comments  due 
by  1-12-96;  published  12- 
13-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Ground  arxJ  aircraft  flight 
risk;  coTTWients  due  by  1- 
12-96;  published  11-13-95 

Multlyear  contracting  and 
other  miscellaneous 
provisions;  comments  due 
by  1-12-96;  published  11- 
13-95 
Federal  Acquisition  Regulation 

(FAR): 

Contingent  fee 
representation;  comments 
due  by  1-12-96;  published 
11-13-95 

Employee  sttx:k  ownership 
pians;  comments  due  tiy 
1-8-96;  published  11-7-95 

EDUCATION  DEPARTMENT 

Postsecorxtery  education: 
Student  support  services 
program;  clanfication  arxJ 
simplification;  comments 
due  by  M2-96;  published 
12-13-95 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Outer  Continental  Shelf;  gas 
pipeline  facilities  arxl 
services;  agerx;y's 
junsdiction;  comments  due 
by  1-12-96;  published  12- 
11-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  anodizing  tanks,  etc.; 
comments  due  by  1-12- 
96;  published  12-13-95 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Pennsylvania;  comments 
due  by  1-12-96;  published 
12-13-95 
South  Carolina;  comments 
due  by  1-10-96;  published 
12-11-96 
Washington;  comments  due 
by  1-8-96,  published  12-8- 
95 
Air  quality  implementation 
plans;  VAVapproval  arxJ 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Fkxida;  comments  due  by 

1-8-96;  published  12-7-95 
New  Jersey;  comments  due 
by  1-8-96;  published  12-7- 
95 
Clean  Air  Act: 
State  operating  permits 
programs- 
California;  comments  due 
tjy  1-8-96;  published 
12-7-95 
Calif omia;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
by  1-8-96;  putilished 
12-7-95 
Hazardous  waste: 
Military  munitions  rule; 
explosives  emergencies; 
redefinitkjn  of  on-site; 
comments  due  by  1-8-96; 
published  11-8-95 
Pestk;ides;  tolerances  In  food, 
ammal  feeds,  arxJ  raw 
agricultural  commodities: 
Imidacloprid;  comments  due 
by  1-12-96;  published  12- 
13-95 
Superfurxl  program: 
National  oil  and  hazardous 
substances  contingerx^ 
plan- 
National  priorities  list 
update;  comments  due 
by  1-11-96;  putJiished 
12-20-95 
Toxic  substances: 
Significant  new  uses- 
Ethane,  1,1,1,2,2- 
pentafluoro-;  comments 
due  by  1-12-96; 
published  12-13-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Hearing  aid  compatible 
wireline  telephor>es  in 
workplaces,  confined 
settings,  etc.;  comments 


due  tiy  1-12-96;  published 
12-12-95 
Radio  stations;  tat>le  of 
assignments: 

Mair>e;  comn>ents  due  by  1- 
8-96;  published  12-4-95 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  arxJ 
Competition  Act  of  1992- 
Rate  regulation; 
comments  due  by  1-12- 
96;  published  12-11-95 

FEDERAL  EVE^GE^rY 
MANAGEME.NT  AQE.SCY 
Flood  insurance  programs: 
Insurance  coverage  and 
rates;  comments  due  by 
1-8-96;  published  11-9-95 

FEDERAL  RESERVE 
SYSTEM 

Transactions  with  affiliates; 
conformity  of  capital  stock 
a.Td  surplus  definition  to 
unimpaired  capital  stock  and 
surplus  definition,  etc.; 
comments  due  by  1-8-96; 
published  12-4-95 
HEALTH  an:   -.mas 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Medical  device  user  facilities 
and  manufacturers; 
adverse  events  reportlr>g; 
certification  and 
registration;  comments 
due  by  1-10-96;  published 
12-11-95 

INTERIOR  DEP-P'VENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Irxjian  lands  program: 
Atjandoned  mlr>e  land 
reclamation  plan- 

Hopi  Tribe;  comments  due 
by  1-8-96-  published 
12-7-95 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Colorado;  comments  due  by 
1-8-96;  published  12-7-95 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 
Respiratory  protection; 

comments  due  by  1-8-96; 

published  11-7-95 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  claims  collection: 

Claims  collections 
standards;  delegation  of 
authority;  comments  due 


by  1-8-96;  published  11-9- 
95 

POSTAL  RATE  COMMISSION 
Practice  and  procedure  rules: 
Rate  and  classification 

changes;  expedition, 

flexibility,  and  Innovation; 

comments  due  by  1-8-96; 

published  12-18-95 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations: 

Louisiana;  comments  due  by 
1-12-96;  published  11-13- 
95 
International  Convention  on 

Standards  of  Training, 

Certification  and 

Watchkeeping  for  Seafarers 

(STCW  78) 

Comment  request; 
comnients  due  by  1-12- 
96;  published  11-13-95 
Ports  arxJ  waterways  safety: 

Boon  Island,  ME;  sunken 
vessel  MA/  EMPIRE 
KNIGHT;  safety  zone; 
comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havllland;  comments  due 

by  1-12-96;  published  11- 

14-95 
Airbus;  comments  due  by  1- 

8-96;  published  11-9-95 
British  Aerospace; 

comments  due  by  1-12- 

96;  published  11-13-95 
Fokker;  comments  due  by 

1-8-96;  published  11-28- 

95 
Hamilton;  comments  due  by 

1-8-96:  published  11-8-95 
Teledyne  Continental 

Motors;  comments  due  by 

1-12-96;  published  11-13- 

95 


-  'v>:irr*^;''ie^s  standa'Os 
Spec:a    conditions- 
Be>=-c'^  -noae'  20C 
a  'rj  ar.e   e'c    comments 
a.je  D,   '-t-cJb; 
published  12-7-95 
Class  E  airspace;  comments 
due  by  1-8-96;  published 
12-1-95 
Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-8-96; 
published  1 1-8-95 
TRANSPORTATION 
DEPARTMENT 
P^ederal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Emergency  relief  program; 
comments  due  by  1-12- 
96;  published  11-13-95 
TRANSPORTATION 
DEPARTMENT 
National  Highway  "^rat'-c 
Salety  Administration 
Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Booster  seat  safety; 
comments  due  by  1-11- 
96:  published  12-12-95 

LIST  OF  PUBLIC  LAWS 

This  is  a"  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  tie  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  395/P.L.  104-75 
To  designate  the  United 
States  courthouse  and  Federal 


building  to  be  constructed  at 
the  southeastern  corner  of 
Liberty  and  South  Virginia 
Streets  In  Reno,  Nevada,  as 
the  "Bruce  R.  Thompson 
United  States  Courthouse  and 
Federal  Building".  (Dec.  28, 
1995;  109  Stat.  786) 
H.R.  660/P.L.  104-76 
Housing  for  Older  Persons  Act 
of  1995  (Dec.  28.  1995;  109 
Stat.  787) 

H.R.  965/P.L.  104-77 

To  designate  the  Federal 
building  located  at  600  Martin 
Luther  King,  Jr.  Place  In 
Louisville,  Kentucky,  as  the 
"Romano  L.  Mazzoli  Federal 
Building".  (Dec.  28,  1995;  109 
Stat.  789) 

H.R.  1253/P.L.  104-78 
To  rename  the  San  Francisco 
Bay  National  Wildlife  Refuge 
as  the  Don  Edwards  San 
Francisco  Bay  National 
Wildlife  Refuge.  (Dec.  28. 
1995;  109  Stat.  790) 
H.R.  2527/P.L.  104-79 
To  amend  the  Federal 
Election  Campaign  Act  of 
1971  to  Improve  the  electoral 
process  by  permitting 
electronic  filing  and 
preservation  of  Federal 
Election  Commission  reports, 
and  for  other  purposes.  (Dec. 
28,  1995;  109  Stat.  791) 
H.R.  2547/P.L.  104-80 
To  designate  the  United 
States  courthouse  located  at 
800  Mari<et  Street  In  Knoxvllle, 
Tennessee,  as  the  "Howard 
H.  Baker,  Jr.  United  States 
Courthouse".  (Dec.  28,  1995; 
109  Stat.  794) 
H.J.  Res.  69/P.L.  104-81 
Providing  for  the 
reappointment  of  Homer  Alfred 
Neal  as  a  citizen  regent  of  the 
Board  of  Regents  of  the 
Smithsonian  Institution.  (Dec. 
28,  1995;  109  Stat.  795) 
H.J.  Res.  110/P.L.  104-82 
Providing  for  the  appointment 
of  Howard  H.  Baker,  Jr.  as  a 


citizen  regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Dec.  28,  1995; 
109  Stat.  796) 

H.J.  Res.  111/P.L.  104-83 

Providing  for  the  appointment 
of  Anne  D'Hamoncourt  as  a 
citizen  regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Dec.  28,  1995; 
109  Stat.  797) 

H.J.  Res.  112/P.L.  104-84 

Providing  for  the  appointment 
of  Louis  Gerstner  as  a  citizen 
regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Dec.  28,  1995; 
109  Stat.  798) 

S.  369/P.L.  104-85 

To  designate  the  Federal 
Courthouse  In  Decatur, 
Alabama,  as  the  "Seyboum  H. 
Lynne  Federal  Courthouse", 
arxj  for  other  purposes.  (Dec. 
28,  1995;  109  Stat.  799) 

S.  965/P.L.  104-86 

To  designate  the  United 
States  Courtfiouse  for  the 
Eastern  District  of  Virginia  in 
Alexandria,  Virginia,  as  the 
Albert  V.  Bryan  United  States 
Courthouse.  (Dec.  28,  1995; 
109  Stat.  800) 

H.R.  1878/P.L.  104-87 

To  extend  for  4  years  the 
period  of  applicability  of 
enrollment  mix  requirement  to 
certain  health  maintenance 
organizations  providing 
services  under  Dayton  Area 
Health  Plan.  (Dec.  29,  1995; 
109  Stat.  802) 

H.R.  2539/P.L.  104-88 

ICC  Termination  Act  of  1995 
(Dec.  29.  1995;' 109  Stat.  803) 
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Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 


This  handbook  is  designed  to  help  F 
agencies  prepare  documents  for 
publication  in  the  ^eoe  a   ^ea  sie-   The 
updated  requirements  in  the  ha -GDook 
reflect  recent  cha  ae-  m  regu  a:  y 
development  procedures, 
document  format,  and  printing 
technology. 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  yvith  a  focus  on  the  Federal  Register 

system  and  the  public's  jole  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  aHect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 
WHEN:  January  9.  1996  at  9:00  am  and 

January  23,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street.  NW., 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-1538 
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Agricultural  Marketing  Ser.ce 
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Melons  grown  in  Texas,  248-250 

Plant  Variety  Protection  Act  conformance;  certification  fee 
increase,  247-248 

Agricultural  Resear:n  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
University  of  Georgia  Research  Foundation,  345 

Agriculture  Depa-nment 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Agriculture  Department 

See  Rural  Utilities  Service 

RULES 

Debarment  and  suspension  (nonprocurement),  250-251 

Army  Department 

NOTICES 
Meetings: 
Science  Board,  347 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Tr;,o;ng  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Fovu-  currency  cross-rates,  346-347 

Customs  Service 

RULES 

Recordkeeping,  inspection,  search,  and  seizure: 
Search  warrants,  officer  authority;  restrictions  removed, 
258 


Defense  Department 

See  Army  Department- 
RULES 
Personnel: 
Elected  school  boards — 
National  Defense  Authorization  Act;  implementation, 
271-273 
PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Indi\idual  case  management,  339-342 
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Meetings: 
Ballistic  Missile  Defense  Advisory  Committee,  347 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 


Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Normal,  utility,  acrobatic,  and  commuter  category 
airplanes — 
Powerplant  and  equipment  standards,  252-254 
Special  conditions — 

Hamilton  standard  model  568F  propeller,  254—255 
Class  C  airspace,  255-257 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  369 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp.,  347-348 
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Northern  Natural  Gas  Co.,  349 
Shell  Gas  Pipeline  Co.,  349 
Southern  Natural  Gas  Co.,  349-350 
Transcontinental  Gas  Pipe  Line  Corp.,  350 
Trunkline  Gas  Co.,  351 


Federal  Reserve  System 

RULES 

Equal  opportunity  rules;  complaint  processing  procedures; 

investigative  file  accessibility,  251-252 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Evans  Bancshares,  Inc.,  et  al.,  351 

Mellon  Bank  Corp.  et  al.,  351-352 

National  Bank  of  Greece  et  al.,  352 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
American  Home  Products  Division,  American 

Cyanamid,  258-259 
TRINADA,  Inc.,  259-260 
Wildlife  Laboratories,  Inc.,  260 
PROPOSED  RULES 
Food  for  human  consumption: 
Food  labeling — 
Health  claims,  oats  and  coronary  heart  disease,  296- 
337 
NOTICES 

Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
White  chocolate,  352-353 
Harmonisation  International  Conference  guidelines 
availabilty: 
Impurities  in  New  Drug  Substances,  372-376 
Reports;  availabilty.  etc.: 
Fluoroquinolone  Working  Group,  353 
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3c*e.'-nment  Ethics  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  357-358 

i-tealth  and  Human  Services  Department 
See  Food  and  Drug  Administration 

mousing  and  Urban  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Deputy  Secretary,  353-354 

Interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Indebtedness  discharges;  information  reporting,  262-271 
Individual  returns;  filing  extension,  260-262 
PROPOSED  RULES 
Income  taxes: 
Controlled  foreign  corporations,  foreign  base  company, 
and  foreign  personal  holding  company  income 
Hearing  cancelled,  338 
Individual  returns;  filing  extension;  cross  reference  and 
hearing,  338-339 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  368 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Illinois  Central  Railroad  Co.,  354-355 

Justice  Department 
See  Prisons  Bureau 

Land  Management  Bureau 

NOTICES 
Meetings: 
Lower  Snake  River  District  Resource  Advisory  Council, 
354 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Manufacturers'  obligations  to  provide  notification  and 
remedy  without  charge  to  owners  of  vehicles  or 
items  not  complying  with  safety  standards,  274-279 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  367-368 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  surf  clam  and  ocean  quahog,  293-294 

Pacific  Coast  groundfish,  279-291 

Summer  flounder,  291-293 
NOTICES 
Permits: 

Endangered  and  threatened  species,  346 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioactive  devices  regulation;  public  workshop,  295 


NOTICES 

Exports  of  nuclear  reactor  components,  substances,  and 

items  to  EURATOM;  general  and  specific  licenses,  355 
Applications,  hearings,  determinations,  etc.: 

Omaha  Public  Power  District,  355-356     - 

Philadelphia  Electric  Co.;  correction,  356 

Toledo  Edison  Co.  et  al.,  356-357  "^ 

Prisons  Bureau 

RULES 

Imate  control,  custody,  care,  etc.: 
Work  and  performance  pay  program;  drug  abuse 

treatment  programs  and  pretrial  inmates,  378-379 

Public  Health  Service 

See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Areas  unusually  sensitive  to  environmental  damage; 
workshop,  342-344 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
South  Mississippi  Electric  Power  Association,  345-346 

Securities  and  Exchange  Commission 

NOTICES 

Joint  industry  plan: 

National  Association  of  Securities  Dealers,  Inc.,  et  al.; 
joint  transaction  reporting  plan,  358-359 
Self-regulatory  organizations;  proposed  rule  changes: 

Cincinnati  Stock  Exchange,  Inc.,  359-361 

New  York  Stock  Exchange,  Inc.,  361-362 
Applications,  hearings,  detemiinations,  etc.: 

Great-West  Life  &  Annuity  Insurance  Co.  et  al.,  362-365 

Mutual  Fund  Group  et  al.,  365-366 

Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
RULES 

Acquisition  regulations: 
Incorporation  by  reference;  guidance  adherence,  273-274 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  372-376 

Part  III 

Department  of  Justice,  Bureau  of  Prisons,  378-379 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reaaer  A«ds! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  'Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today  "  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 


The  Reminders  feature  is  intended  as  a  reader  aid  only. 

Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 

significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 

for  the  Reminders  since  the  issue  of  November  1,  1995.  No 

documents  published  prior  to  November  1,  1995  vdll  be 

listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


nE.P"C!T^^j£^,T  OF  AGRICULTURE 
Agr,r;L.  lu'a    Marketing  Service 
7CFRPa.a97 
[Docket  No.  S:    9:>->01] 
RIN058^    i-B'"- 

Piant  variety  Protection  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  rule. 

SUMMARY:  The  Department i)f 
Agriculture  is  adopting  as  a  final  rule, 
with  minor  changes,  the  interim  final 
rule  that  revised  the  Plant  Variety 
Protection  Regulations  to  conform  to 
changes  made  in  the  Plant  Variety 
Protection  Act  (PVPA).  The  changes  vniU 
add  an  additional  language  option  to  the 
marking  and  labeling  provisions  for 
varieties  that  have  an  application 
pending  or  have  received  a  certificate  of 
protection.  Other  changes  correct 
outdated  information  and  provide 
consistency  in  language. 
EFFECTIVE  DATE:  Januan.'  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  A.  Stanton,  Commissioner,  Plant 
Variety  Protection  Office,  Telephone; 
(301)504-5518,  FAX  (301)504-5291. 


SUPPLEMENTARY  INFORM - 


:h: 


I.  Executive  Order  12866,  Executive 
Orderl2778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  also  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 


they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

il   Rp'4uiritnr\  Flexibility  Act 

The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  fees  provided  for  in  this 
document  merely  reflect  a  minimal 
increase  in  the  costs  currently  borne  by 
those  entities  which  utilize  Plant 
Varietv  Protection  services. 


(II 


ion  Act 


PaperwnrK  Rf 

!n  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.)  the  information  collection 
requirements  included  in  7  CFR  Part  97 
have  been  approved  previously  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0581-0055. 


i\    Hac  k«;r(Mini1 


rnation 


The  Plant  Variety  Protection  Act  (7 
U.S.C.  2321  et  seq]  (PVPA)  authorizes 
the  Secretary  to  issue  Certificates  of 
Plant  Variety  Protection  which  afford 
variety  ownership  rights  similar  to 
patent  rights.  As  a  member  of  the 
International  Union  for  the  Protection  of 
New  Varieties  of  Plants  (UPOV)  the 
United  States  participated  in 
negotiations  which  resulted  in  the 
March  19,  1991  UPOV  Convention.  The 
PVPA  was  amended  on  October  6,  1994 
to  conform  to  the  new  UPOV 
Convention  and  the  amendments 
became  effective  on  April  4,  1995.  The 
interim  rule  amending  7  CFR  part  97 
was  published  at  60  FR  17188  on  April 
4,  1995  with  a  request  for  comments. 

One  hundred  four  comments  were 
received.  The  majority  of  comments 
recommended  a  change  to  Sections 
97.140  and  97.141,  which  cover 
optional  marking  and  labeling 
provisions  for  varieties  that  have  an 
application  pending  or  have  received  a 
certificate  of  protection.  Under  the 
current  regulations  the  labeling  change 
suggested  in  the  comments  could  be 
stated:  but,  because  of  the  number  of 
comments,  a  specific  change  to  the  final 
rule  has  been  made.  The  final  rule 
specifies  that  owners  may  label  varieties 
pending  or  granted  protection  undei'the 


1994  revisions  with  "PVPA  1994 — 
Unauthorized  Sales  for  Reproductive 
Purposes  Prohibited". 

Seven  other  non-substantive  changes 
in  the  final  rule  have  been  made.  The 
following  paragraphs  outline  the 
changes  which  were  made  to  correct 
grammar,  provide  consistency,  or 
remove  outdated  references. 

References  to  the  Science  Division  in 
Sections  97.2  and  97.5(c)  have  been 
changed  to  "Science  and  Technology 
Division"  to  reflect  the  division's  name 
change  which  was  effective  Oct.  1,  1995. 

Section  97.3(c)  is  revised  to  correct 
the  reference  to  the  Federal  Seed  Act. 
The  obsolete  Public  Law  number,  P.L. 
92-463,  is  removed.  Reference  to  the 
Federal  Seed  Act  by  name  is 
maintained. 

An  outdated  phone  number  is 
removed  fi-om  second  sentence  of 
footnote  referred  to  in  Section 
97.5(b)(4).  The  phone  number  will  not 
be  published  as  part  of  the  regulations 
due  to  the  difficulty  of  corrections  if  the 
phone  number  changes. 

In  Section  97.6,  which  deals  with  the 
requirement  that  the  application  must 
be  accompanied  by  a  seed  sample  or 
verification  that  a  viable  cell  culture 
will  be  deposited  in  a  public  depository, 
is  revised  by  adding  language  to  require 
verification  of  deposit  of  self-sterile 
(self-incompatible)  parents  of  hybrids. 
The  PVPA  requires  deposition  of  viable 
seed  or  any  propagating  material 
necessary  to  reproduce  the  variety.  The 
extension  of  protection  to  tuber- 
propagated  and  first  generation  hybrid 
varieties  requires  deposition  of  material 
other  than  basic  seed.  Deposition  of 
propagating  material  for  tuber  crops  was 
added  in  the  interim  final  rule; 
however,  language  pertaining  to  hybrids 
whose  parents  are  self-sterile  was 
inadvertently  omitted.  The  modification 
to  the  final  rule  will  make  deposit  of 
material  to  propagate  these  varieties 
consistent  with  that  for  other  types  of 
varieties. 

Section  97.19  is  revised  for 
grammatical  purposes.  The  second 
occurrence  of  "the"  is  removed. 

Section  97.21  is  revised  to  be 
consistent  with  other  sections  of  the 
rule  requiring  a  payment  of  fee.  A  fee  for 
extensions  was  added  in  the  interim 
rule  in  section  97.15. 

Finally,  the  authority  citation  is 
revised  and  simplified. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
that  good  cause  exists  for  not 
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postponing  the  effective  date  of  this  rule 
until  30  days  after  pubUcation  in  the 
Federal  Register  because  ( 1 )  the  interim 
rule  was  published  in  the  Federal 
Register  for  pubUc  comment,  (2)  the 
changes  made  in  this  final  action  are  for 
clarity  and  are  considered  non- 
substantive, and  (3)  no  useful  purpose 
would  be  accomphshed  in  delaying  the 
effective  date  of  this  action 

List  of  Subjects  in  7  CFR  Part  97 

Novel  Seed  variety  certification.  Plant 
variety  and  protection. 

Accordingly  the  interim  rule 
amending  7  CFR  Fart  97.  which  was 
pubhshed  at  60  FR  17188  on  April  4. 
1995,  is  adopted  as  a  final  rule  with  the 
following  changes: 

P  i  PT  37— PLANT  VARIETY  AND 
-«0^£CT10N 

1.  The  authority  citation  for  Part  97  is 
revised  to  read  as  follows: 

Authority:  Plant  Variety-  Protection  Act.  as 
amended.  7  U.S.C.  2321  etseq..  and  Sec.  14. 
Plant  Variety  Protection  Act  amendments  of 
1994.  7  use.  2401  note. 

2;  In  §  97.2,  the  definition  for  Office 
or  Plant  Variety  Protection  Office  is 
revised  to  read  as  follows: 

§  97.2    Meaning  of  words. 

•         *         *         *         ft 

Office  or  Plant  Variety  Protection 
Office.  The  Plant  Variety  Protection 
Office,  Science  and  Technology 
Division.  AMS,  USDA. 


§97.3    [Amended] 

3.  In  §  97.3.  paragraph  (c),  the  words 
"(Pub.  L.  92-463)"  are  removed. 

4.  In  §97.5.  paragraph  (b)(4),  footnote 
number  (1)  is  revised  to  read  as  follows: 

§97.5    General  requirements. 

ft         •         *         ft         ft 

'  Copies  and  translations  of  foreign  laws 
and  regulations  will  be  requested  only  if  they 
are  not  in  the  files  of  the  Plant  Variety 
Protection  Office.  Applicants  may  leam 
whether  such  a  request  will  be  made  by 
writing  to  the  address  given  in  ptaragraph  (c) 
of  this  section. 

§97.5    [Amended] 

5.  In  §  97.5(c).  the  second  sentence  is 
amended  by  adding  the  words  "and 
Technology"  after  the  word  "Science". 

6.  In  §  97.6,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  97.6    Application  for  certificate. 
«         ft         ft         ft         ft 

(d)  The  apphcant  shall  submit  with 
the  application: 


(1)  At  least  2,500  seeds  of  the  viable 
basic  seed  required  to  reproduce  the 
variety; 

(2)  With  the  application  for  a  tuber 
propagated  variety,  verification  that  a 
viable  cell  culture  has  been  deposited  in 
a  public  depository  approved  by  the 
Commissioner  and  will  be  maintained 
for  the  duration  of  the  certificate;  or 

(3)  With  the  application  for  a  hybrid 
from  self-incompatible  parents, 
verification  that  a  plot  of  vegetative 
material  for  each  parent  has  been 
established  in  a  public  depository 
approved  by  the  Commissioner  and  will 
be  maintained  for  the  duration  of  the 
certificate. 

§97.19    [Amended] 

7.  In  §  97.19,  the  introductory  text  is 
amended  by  removing  "the"  after  the 
words  "Journal  shall  show". 

§97.21    [Amended] 

8.  In  §  97.21,  the  second  sentence  is 
amended  by  adding  the  words  "and 
appropriate  fee"  immediately  following 
the  words  "A  request  for  extension". 

9.  In  §  97.140,  the  last  sentence  is 
revised  to  read  as  follows: 

§97.140    After  filing. 

•  •         •         •         * 

Where  applicable,  "PVPA  1994"  or 
"PVPA  1994— Unauthorized  Sales  for 
Reproductive  Purposes  Prohibited"  may 
be  added  to  the  notice. 

10.  In  §97.141,  the  last  sentence  is 
revised  to  read  as  follows: 

§97.141    After  Issuance. 

*  ft         •         ft         ft 

Where  applicable,  "PVPA  1994"  or 
"PVPA  1994— Unauthorized  Sales  for 
Reproductive  Purposes  Prohibited"  may 
be  added  to  the  notice. 

Dated:  December  27,  1995. 

Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marlteting 
Service. 

[FR  Doc.  96-75  Filed  1-3-96;  8:45  am) 
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[Docket  No.  FV95-e79-1IFR;  Amendment  1] 

Melons  Grown  In  South  Texas; 
Increased  Expenses  and 
Establishment  of  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Amended  interim  final  rule 

with  request  for  comments. 

SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 


expenses  for  the  South  Texas  Melon 
Committee  (Committee)  under  M.O.  No. 
979.  This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 
establishes  an  assessment  rate  to 
generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  October  1,  1995, 
through  September  30,  1996.  Comments 
received  by  February  5,  1996,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S, 
Washington,  DC  20090-6456,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  dimng  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1313 
East  Hackberry.  McAllen,  TX  78501, 
telephone  210-682-2833. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handhng  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect.  South  Texas  melons  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
apphcable  to  all  assessable  melons 
handled  during  the  1995-96  fiscal 
period,  which  began  October  1,  1995, 


UMI 


and  ends  September  30,  1996.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  tc  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wrill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  40  producers 
of  South  Texas  melons  under  this 
marketing  order,  and  approximately  19 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  Committee  are  producers  and 
handlers  of  South  Texas  melons.  They 
are  familiar  with  the  Committee's  needs 


and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  administrative  expenses  of 
$234,044  for  personnel,  office,  and 
compliance  expenses  were 
recommended  in  a  mail  vote.  The 
assessment  rate  and  funding  for  the 
research  projects  were  to  be 
recommended  at  a  later  Committee 
meeting.  The  Committee  administrative 
expenses  of  $234,044  were  published  in 
the  Federal  Register  as  an  interim  final 
rule  October  23,  1995  (60  FR  54294). 
That  interim  final  rule  added  §  979.218, 
authorizing  expenses  for  the  Comrhittee, 
and  provided  that  interested  persons 
could  file  comments  through  November 
22,  1995.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
December  12,  1995,  and  unanimously 
recommended  an  increase  of  $1,000  for 
administrative  expenses,  plus  $160,115 
in  research  expenses,  for  a  total  budget 
of  $395,159.  Budget  items  for  1995-96 
which  have  increased  compared  to 
those  budgeted  for  1994-95  (in 
parentheses)  are:  Manager's  salary, 
$19,094  ($15,172),  office  salaries, 
$24,000  ($22,000)*  payroll  taxes,  $4,000 
($3,100),  insurance,  $8,000  ($6,250), 
rent  and  utilities,  $6,500  ($6,000), 
supplies,  $2,000  ($1,500),  postage, 
$1,500  ($1,000),  telephone  and 
telegraph,  $4,000  ($2,500),  furniture  and 
fixtures,  $2,000  ($1,000),  equipment 
rental  and  maintenance,  $3,500 
($2,500),  contingencies,  $6,000  ($5,278), 
Committee  expenses,  $2,000  ($700), 
manager's  travel,  $5,000  ($3,000). 
variety  evaluation,  $10,875  ($9,186)  and 
$3,750  for  deferred  compensation 
(manager's  retirement),  which  was  not  a 
line  item  expense  last  year.  Items  which 
have  decreased  compared  to  the  amount 
budgeted  for  1994—95  (in  parentheses) 
are:  field  travel,  $4,000  ($5,000),  and 
field  salary,  $5,500  ($8,000).  All  other 
items  are  budgeted  at  last  year's 
amounts,  including  $86,716  for  a 
disease  management  program.  $18,700 
for  an  insect  management  program, 
$32,674  for  breeding  and  variety 
development,  and  $11,150  for  control  of 
melon  diseases. 


The  initial  1995-96  budget,  published 
on  October  23,  1995,  did  not  establish 
an  assessment  rate.  Therefore,  the 
Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  carton,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  approximately  4,500,000 
cartons,  will  yield  $315,000  in 
assessment  income,  which,  along  with 
$80,159  from  the  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  as  of  October  31 , 
1995,  were  $398,821,  which  is  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  began  on 
October  1,  1995,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  melons  handled  during 
the  fiscal  period;  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  that 
taken  for  the  1994-95  fiscal  period;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 
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preamble.  7  CFR  part  979  is  amended  as 
follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  979.218  is  revised  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§979.218    Expenses  and  assessment  rate. 

Expenses  of  S395.159  by  the  South 
Texas  Melon  Committee  are  authorized 
and  an  assessment  rate  of  $0.07  per 
carton  is  established  for  the  fiscal  period 
ending  September  30.  1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  December  27.  1995 
Sharon  Bomer  Lauritsen. 

Deputy  Director.  Fruit  and  Vegetable  Division. 

Agricultural  Marketing  Service 

|FR  Doc.  96-74  Filed  1-3-%:  8:45  am] 

BILUNQ  CODE  3410-02-P 


7  CFR  Part  3017 

RIN0503-AA12 

Nonprocurement  Debarment  and 
Suspension 

AGENCY:  Department  of  Agriculture 

(USDA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
USDA  regulations  that  implement 
"Executive  Order  (E.O.)  12549, 
"Debarment  and  Suspension."  E.O. 
12549  required  executive  departments 
and  agencies  to  issue  regulations, 
consistent  with  guidelines  issued  by  the 
Office  of  Management  and  Budget 
(OMB),  to  establish  govemmentwide 
effect  for  an  agency's  nonprocurement 
debarment  and  suspension  actions. 
These  changes  will  enhance  USDA 
participation  in  the  govemmentwide 
nonprocurement  debarment  and 
suspension  system  by  making 
appropriate  modifications  to  the 
coverage  of  the  regulations  and 
clarifying  the  relationship  of  the 
regulations  to  other  USDA  procedures 
for  establishing  participant  ineligibility 
for  specific  programs. 

EFFECTIVE  DATE:  Februarv'  5,  1996, 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  \V.  Butler.  Deputy  Assistant 
General  Counsel,  Office  of  the  General 
Counsel,  (202)  720-2577. 


SUPPLEMENTARY  INFORMATION:  As  part  oi 
the  Federal  Governments  initiatives  to 
curb  fraud,  waste,  and  abuse,  F  O 
12549,  "Debarment  and  Suspension," 
was  signed  on  February  18,  1986.  E.O. 
12549  required  executive  departments 
and  agencies  to  issue  regulations  to 
establish  govemmentwide  effect  for 
each  agency's  nonprociuement 
debarment  and  suspension  actions. 
Section  3  of  E.O.  12549  required  that 
such  regulations  be  consistent  with 
guidelines  issued  by  OMB. 

On  October  20.  1987,  20  executive 
departments  and  agencies  published  a 
proposed  common  rule  (52  FR  39035- 
39042)  which  implemented  the  final 
OMB  guidelines  that  had  been 
published  on  May  29,  1987  (52  FR 
20360-20369).  USDA  did  not  join  the 
proposed  common  rule,  but  rather 
published  a  proposed  mle  that 
addressed  some  problems  peculiar  to 
USDA  while  being  consistent  with  the 
OMB  guidelines. 

On  May  26,  1988,  27  executive 
departments  and  agencies  published  a 
final  common  rule  (53  FR  19159-19211) 
and  OMB  adopted  the  final  common 
mle  as  its  amended  final  guidelines.      ^ 
Upon  reconsideration  of  the  issue  of 
joining  the  common  rule,  USDA 
published  a  final  mle  on  January  30, 
1989  (54  FR  4729),  which  followed  the 
text  of  the  final  common  rule  published 
on  May  26,  1988.  However,  USDA 
limited  the  scope  of  coverage  of  the  rule 
(7  CFR  part  3017)  to  domestic  a.ssistance 
transactions  5nd  added  material 
generally  to  reflect  intemal  organization 
and  procedures.  Following  extended 
consultations  with  OMB,  USDA  has 
determined  that  the  coverage  of  this  rule 
should  be  amended  by  removing  the 
provision  that  limits  the  coverage  of  the 
mle  to  domestic  assistance  transactions. 

Accordingly,  on  September  26,  1995. 
USDA  published  in  the  Federal  Register 
(60  FR  49519-49523)  a  notice  of 
proposed  rule  making  (NPRM)  to  amend 
7  CFR  part  3017  to  make  the  scope  of 
the  USDA  mle  consistent  with  the  scope 
of  the  common  rule  as  adopted  by  most 
other  agencies.  USDA,  however, 
proposed  making  additional  specific 
exceptions  from  coverage  of  the 
common  mle,  as  implemented  bv 
USDA,  that  are  deemed  in  tVie  public 
interest.  The  rational  for  such  additional 
specific  exceptions  from  coverage  was 
explained  fully  in  the  NPRM. 

USDA  solicited  comments  concerning 
our  proposal  for  60  days  ending 
November  27,  1995.  We  received  no 
timely  comments  in  response  to  the 
NPRM.  We,  however,  did  receive  one 
subsequent  comment  that  was  wholly 
supportive  of  the  USDA  proposal. 
Therefore,  based  on  the  rationale  set 


lun.n  m  me  NPRM,  USDa  is  auupung 
the  provisions  of  the  proposal  as  the 
-final  mle. 

Impact  Analysis 

Executive  Order  12866 

This  mle  has  been  determined  to  be 
"significant,"  and  it  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  that,  for 
each  mle  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  the 
small  entities. 

USDA  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

USDA  certifies  that  this  mle  will  not 
impose  any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C. 
Chapter  35. 

List  of  Subjects  in  7  CFR  Part  3017 

Administrative  practice  and 
procedure.  Grant  administration.  Grant 
programs  (Agriculture). 

For  the  reasons  set  forth  in  the 
preamble,  USDA  amends  7  CFR  part 
3017  as  follows: 

PART  3017— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  citation  for  part  3017 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  41  U.S.C.  701  et 
seq..  E.O.  12549.  51  PR  6370,  3  CFR,  1986 
Comp.,  p.  189. 

2.  Section  3017.110  is  amended  by 
revising  paragraph  (a)  (3)  to  read  as 
follows: 

§3017.110    Coverage. 

(a)   *    *    • 

(3)  Department  of  Agriculture  covered 
transactions,  (i)  With  respect  to 
paragraph  (a)(1)  of  this  section,  for 
USDA's  export  and  foreign  assistance 
programs,  covered  transactions  will 
include  only  primary'  covered 
transactions.  Any  lower  tier  transactions 
with  respect  to  UDSA's  export  and 
foreign  assistance  programs  will  not  be 
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considered  lower  tier  covered 
transactions  for  the  purposes  of  this 
part.  The  export  or  substitution  of 
Federal  timber  governed  by  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990,  16  U.S.C.  620  et  seq. 
(the  "Export  Act"),  is  specifically 
excluded  from  the  coverage  of  this  rule. 
The  Export  Act  provides  separate 
statutory  authority  to  debar  persons 
engaged  in  both  primary  covered 
transactions  and  lower  tier  transactions. 

(ii)  With  respect  to  paragraph 
(a)(l)(ii)(B)  of  this  section,  for  USDA's 
domestic  food  assistance  programs,  only 
the  initial  such  procurement  contract 
and  the  first  tier  subcontract  under  that 
procurement  contract  shall  be 
considered  lower  tier  covered 
transactions. 

(iii)  With  respect  to  paragraph  (a)(2)  of 
this  section,  the  following  USDA 
transactions  also  are  not  covered: 
transactions  under  programs  which 
provide  statutory  entitlements  and  make 
available  loans  to  individuals  and 
entities  in  their  capacity  as  producers  of 
agricultural  commodities;  transactions 
under  conservation  prograitis; 
transactions  under  warehouse  licensing 
programs;  the  receipt  of  licenses, 
permits,  certificates,  and 
indemnification  under  regulatory 
programs  conducted  in  the  interest  of 
public  health  and  safety  and  animal  and 
plant  health  and  safety;  the  receipt  of 
official  grading  and  inspection  services, 
animal  damage  control  services,  public 
health  and  safety  inspection  services, 
and  animal  and  plant  health  and  safety 
inspection  services;  if  the  person  is  a 
State  or  local  government,  the  provision 
of  official  grading  and  inspection 
services,  animal  damage  control 
services,  public  health  and  safety 
inspection  services,  animal  and  plant 
health  and  safety  inspection  services; 
and  permits,  licenses,  exchanges  and 
other  acquisitions  of  real  property, 
rights  of  way,  and  easements  under 
natural  resource  management  programs. 
***** 

3.  Section  3017.115  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§3017.115    Policy.     | 

***** 

(d)  In  any  case  in  which  an 
administrative  exclusion  is  considered 
under  an  authority  other  than  this  part, 
USDA  will  initiate,  where  appropriate, 
a  debarment  or  suspension  action  under 
this  part  for  the  protection  of  the  entire 
Federal  Government. 

4.  Section  3017.200  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§3017  200    Deoarment  or  suspension. 

***** 

(d)  Department  of  Agriculture 
excepted  transactions.  With  respect  to 
paragraph  (c)  of  this  section,  the 
following  USDA  transactions  also  are 
excepted:  transactions  under  programs 
which  provide  statutory  entitlements 
and  make  available  loans  to  individuals 
andentities  in  their  capacity  as 
producers  of  agricultural  commodities; 
transations  under  conservation 
programs;  transactions  under  warehouse 
licensing  programs;  the  receipt  of 
licenses,  permits,  certificates,  and 
indemnification  under  regulatory 
programs  conducted  in  the  interest  of 
public  health  and  safety  and  animal  and 
plant  health  and  safety;  the  receipt  of 
official  grading  and  inspection  services, 
animal  damage  control  services,  public 
health  and  safety  inspection  services, 
and  animal  and  plant  health  and  safety 
inspection  services;  if  the  person  is  a 
State  or  local  government,  the  provision 
of  official  grading  and  inspection 
services,  animal  damage  control 
services,  public  health  and  safety 
inspection  services,  and  animal  and 
plant  health  and  safety  inspection 
services;  and  permits,  licenses, 
exchanges,  and  other  acquisitions  of  real 
property,  rights  of  way,  and  easements 
under  natural  resource  management 
programs. 

Dated:  December  21, 1995. 
Dan  Glickman, 
Secretary  of  Agriculture. 
|FR  Doc.  96-76  Filed  1-3-96;  8:45  am] 

BILLING  CODE  3410-01-M 


FEDERAL  RESERVE  SYSTEM 

12CFP  Part  268 
DorKet  No   R-0894] 

Puies  Regarding  Equal  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  mle. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board)  has 
amended  its  Rules  Regarding  Equal 
Opportunity  (Rules)  to  correct  an 
ambiguity  in  the  provision  regarding 
access  to  the  investigative  file.  The 
Rules  set  out  the  complaint  processing 
procedures  governing  complaints  by 
Board  employees  and  applicants  for 
employment  alleging  discrimination  in 
emplovment.  and  related  matters. 
EFFECTIVE  DATE:  Februar\-  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Mills  Williams,  Senior  .-Mtorney  (202/ 
452-3701),  or  Stephen  L.  Siciliano, 


Special  Assistant  to  the  General  Counsel 
for  Administrative  Law  (202/452-3920), 
Legal  Division,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551.  For  users  of 
-Telecommunication  Device  for  the  Deaf 
(TDD)  only,  contact  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  The 
amendment  to  the  Rules  is  hereby 
issued  as  a  final  mle.  The  Board  sought 
comments  on  the  proposed  amendment 
on  August  31,  1995  (60  FR  45385),  and 
no  comments  were  received.  No  changes 
have  been  made  in  the  amendment  as 
proposed. 

The  Board's  Rules  Regarding  Equal 
Opportunity  (12  CFR  part  268)  prior  to 
this  amendment  provided  that  a  person 
who  files  an  administrative  complaint  of 
discrimination  under  the  Rules  must  be 
given  a  copy  of  the  investigative  file 
relative  to  the  complaint  within  180 
days  after  the  filing  of  the  complaint 
with  the  Board,  unless  the  time  is 
otherwise  extended.  12  CFR  268.207(f). 
The  Rules  further  provided  that  the 
"Board  may  unilaterally  extend  the  time 
period  *   *   *  where  it  must  sanitize  a 
complaint  file  that  may  contain 
confidential  information  of  the  Board 
under  12  CFR  part  261,  or  other 
privileged  information  of  the  Board 

*  *   *.' 12  CFR  268.207(e).  The 
corresponding  language  in  the  federal 
sector  complaint  processing  regulation 
of  the  Equal  Employment  Opportunity 
Commission  (Commission)  provides 
that  an  "agency  may  unilaterally  extend 
the  time  period  *   *   *  where  it  must 
sanitize  a  complaint  file  that  may 
contain  information  classified  pursuant 
to  Executive  Order  12356,  or  successor 
orders,  as  secret  in  the  interest  of 
national  defense  or  foreign  policy 

•  •   *."  29  CFR  1614.108(e). 

The  Board's  Rules  require  that,  at  the 
completion  of  an  investigation,  the 
investigative  file  be  made  available  to 
each  complainant.  12  CFR  268.207(f).  It 
was  and  continues  to  be  the  Board's 
intention  to  provide  that  confidential 
information  of  the  Board  that  is  relevant 
to  the  complaint  be  included  in  the 
investigative  file  made  available  to  the 
complainant  and  to  the  complainant's 
personal  representative. 

The  Board  was  concerned,  however, 
that  the  prior  language  of  §  268.207(e) 
could  be  interpreted  as  preventing 
confidential  Board  information  that  is 
relevant  to  a  complainant  from  being 
included  in  the  investigative  file  and 
thus  being  made  available  to  a 
complainant.  The  Board  believes  that  its 
Rules  must  make  clear  that,  where 
relevant,  confidential  information  of  the 
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Board  inuv  ^e  mLlLiaua  .r.  a  Loniplauit 
file.  Accordingly,  §  268.207(e)  of  the 
Rules  has  been  amended  to  provide  that 
the  time  period  for  completing  an 
investigation  may  be  unilaterally 
extended  by  the  Board  only  where 
classified  national  security  information 
must  be  sanitized.  This  amendment 
conforms  the  Rules  to  the  corresponding 
provision  in  the  complaint  processing 
regulation  of  the  Commission. 

In  addition,  a  new  paragraph 
(§  268.207(e)(2))  has  been  added  to 
§  268.207(e)  of  the  Board's  Rules  that 
expressly  authorizes  the  placement  by 
the  investigator,  the  EEO  Programs 
Director,  or  another  appropriate  ofTicer 
of  the  Board  of  relevant  confidential 
information  in  the  investigative  file  that 
is  provided  to  a  complainant  and  to  his 
or  her  personal  representative. 

The  new  paragraph  contains  a 
provision  making  clear  that  those  who 
have  access  to  an  investigative  file,  such 
as  the  complainant  and  the 
complainant's  personal  representative, 
containing  any  confidential  information 
are  subject  to  all  applicable  restrictions 
in  existing  law  governing  the  disclosiure 
of  such  information,  in  particular,  the 
Board's  Rule's  Regarding  Availability  of 
Information  (12  CFRPart  261)  and, 
where  applicable,  the  Privacy  Act.  This 
means  that  confidential  information  in 
an  investigatory  file  may  be  disclosed 
further  only  to  the  extent  permitted  by 
such  restrictions. 

The  Board  notes,  in  this  regard,  that 
its  restrictions  on  unauthorized 
disclosure  of  confidential  information 
by  persons  in  possession  of  such 
information  bind  all  such  persons, "not 
merely  those  who  are  employees  of  the 
Board.  12  CFR  261.8(c),  261.13(e), 
261.14. 

The  Board's  Rules  Regarding 
Availability  of  Information  (12  CFR  261 
subpart  C)  provide  a  mechanism  by 
which  a  person  having  confidential 
information  of  the  Board  may  request 
permission  to  disclose  further  such 
information,  however.  Accordingly, 
application  may  be  made  to  the  Board's 
General  Counsel  under  12  CFR  261.13 
for  approval  of  further  production  or 
disclosure  by  a  complainant  or  personal 
representative  of  confidential 
information. 

In  addition,  aside  from  confidential 
supervisory  information,  a  particular 
investigatory  file  may  include 
information  that  is  subject  to  the  Privacy 
Act.  Such  information  also  may  not  be 
disclosed  to  or  by  the  complainant 
unless  disclosure  is  authorized 
consistent  with  the  requirements  and/or 
prohibitions  of  the  Privacy  Act  (5  U.S.C. 


J3^aj.   inlurination  subject  to  Executive 
Order  12356  may  not  at  any  point  be 
included  in  the  investigatory  file  and 
would  not  be  made  available  to  the 
complainant  or  to  his/her  personal 
representative. 

In  addition,  the  Board  has  made  a 
technical  correction  to 
§  268.304(a)(3)(i)(A)  by  substituting  a 
reference  to  Executive  Order  No.  12356, 
dealing  with  national  security  classified 
information,  for  the  former  reference 
(Executive  Order  No.  10450).  The  Board 
has  determined  that  this  technical 
correction  is  not  subject  to  provisions  of 
the  Administrative  Procedure  Act 
regarding  notice  and  public  comment 
because  good  cause  exists  to  support  the 
conclusion  that  notice  and  public 
procedure  thereon  are  unnecessary.  5 
U.S.C.  553(b)(B)  and  (d). 

List  ofSubiects  inl2  CFR  Part  268 

Administrative  practice  and 
procedure.  Aged,  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities,  Federal  Reserve 
System,  Government  employees. 
Individuals  with  disabilities.  Religious 
discrimination.  Sex  discrimination. 
Wages. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  268  as  set  forth  below: 

PART  268— RULES  REGARDING 
EQUAL  OPPORTUNITY 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  244  and  248(i),  (k) 
and(i). 

2.  In  §  268.207,  paragraph  (e)  is 
revised  to  read  as  follows: 

§268.207    Investigation  of  complaints. 

***** 

{e)(l)  The  Board  shall  complete  its 
investigation  within  180  days  of  the 
date  of  the  filing  of  an  individual 
complaint  or  within  the  time  period 
contained  in  the  determination  of  the 
Commission  on  review  of  a  dismissal 
pursuant  to  §  268.206  of  this  part.  By 
written  agreement  within  those  time 
periods,  the  complainant  and  the  Board 
may  voluntarily  extend  the  time  period 
for  not  more  than  an  additional  90  days. 
The  Board  may  unilaterally  extend  the 
time  period  or  any  period  of  extension 


'  Information  subject  to  the  Privacy  Act  may 
thereafter  be  disclosed  when  necessary  in 
accordance  with  the  njutme  use  provision.  12  CFR 
261a.lO(b)(3j.  See  Board  System  of  Records. 
BGFRS-5.  Federal  Heseive  Regulatory  Service  1 B- 
^38.  A  federal  criminal  statute  regarding  the 
unauthorized  conversion  of  Board  property  mav 
restrict  disclosure  of  confldential  Board  information 
in  certain  cases  unless  authorization  has  been 
speciPically  given.  18  U.S.C  641. 


for  not  more  than  30  days  where  it  must 
sanitize  an  investigative  file  that  may 
contain  information  classified  pursuant 
to  Executive  Order  No.  12356,  or 
successor  orders,  as  secret  in  the  interest 
of  national  defense  or  foreign  policy, 
provided  the  Board  notifies  the 
complainant  of  the  extension. 
(2)  Confidential  supervisory 
information,  as  defined  in  12  CFR 
261.2(b),  and  other  confidential 
information  of  the  Board  may  be 
included  in  the  investigative  file  by  the 
investigator,  the  EEO  Programs  Director, 
or  another  appropriate  officer  of  the 
Board,  where  such  information  is 
relevant  to  the  complaint.  Neither  the 
complainant  nor  the  complainant's 
personal  representative  may  make 
further  disclosure  of  such  information, 
however,  except  in  compliance  with  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  part  261,  and 
where  applicable,  the  Board's  Rules 
Regarding  Access  to  and  Review  of 
Personal  Information  in  Systems  of 
Records,  12  CFR  part  261a. 


§268.304    [Amended] 

3.  In  §  268.304(a)(3)(i)(A),  remove  the 
words  "Executive  Order  No.  10450  (3 
CFR,  1949-1953  Comp.,  P.  936)"  and 
add  in  their  place,  the  words  "Executive 
Order  No.  12356  (3  CFR,  1982  Comp.;  p. 
166)". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Resei^'e  System.  December  28.  1995. 
lennifier  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-90  Filed  1-3-96;  8:45  am] 

BILUNO  COO€  8210-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  26344;  Amendment  No.  23-43] 

RIN  2120-AD30 

Small  Airplane  Airworthiness  Review 
Program  Amendment  No.  3;  Correction 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Correction;  final  rule  with 
Inquest  for  comments. 

SUMMARY:  This  final  rule  contains 
corrections  to  the  final  regulation 
(Amendment  23—43).  which  was 
published  April  9,  1993  (58  FR  18958). 
The  regulation  amended  the  powerplant 
and  equipment  airworthiness  standards 
for  normal,  utility,  acrobatic,  and 
commuter  category  airplanes.  This 
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amendment  replaces  two  paragrapti.s 
that  were  inadvertently  deleted  by 
Amendment  No.  23-43. 
DATES:  This  final  rule  becomes  effective 
January  4.  1996.  Comments  must  be 
submitted  on  or  before  April  3,  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Docket  No.  26344,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
26344.  Comments  may  be  inspected  in 
Room  915G  weekdays  between  8:30  a.m. 
and  5:00  p.m.,  except  on  Federal 
holidays. 

In  addition,  the  FAA  is  maintaining  a 
duplicate  information  docket  of 
comments  in  the  Office  of  the  Assistant 
Chief  Counsel,  ACE-7,  Federal  Aviation 
Administration,  Central  Region,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106.  Comments  in  the  duplicate 
information  docket  may  be  inspected  in 
the  Office  of  the  Assistant  Chief  Counsel 
weekdays,  except  Federal  holidays, 
between  the  hours  of  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Vetter,  ACE-lll,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration.  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on  - 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 


in  ttii:  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
rule  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  26344."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

Availability 

Any  person  may  obtain  a  copy  of  this 
amendment  by  submitting  a  reque.st  to 
the  Federal  Aviation  Administration, 
Office  of  Public  Affairs,  Attention: 
Public  Inquiry  Center,  APA-200,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  amendment  number. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's  and 
rules  should  request,  from  the  above 
office,  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

The  final  regulations  that  are  the 
subject  of  this  amendment.  Amendment 
23-^3  (58  FR  18958,  April  9,  1993), 
inadvertently  removed  paragraphs 


§23,965  (b)(4)  and  (b)(5).  These 
paragraphs  were  never  intended  to  be 
removed  and  their  removal  was  not 
proposed  in  the  NPRM  for  Amendment 
23-43. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  inadvertently  deleted 
paragraphs  23.965  (b)(4)  and  (b)(5), 
which  contain  substantive  requirements 
that  were  not  intended  to  be  removed 
and  are  considered  essential  to  aviation 
safety. 

Discussion  of  Amendments 

Section  23.965 

The  FAA  proposed  to  amend 
paragraphs  (b)(1)  through  (b)(3)  of 
§23.965  in  Amendment  23-43. 
However,  the  amendatory  language 
removed  paragraphs  {b)(4)  and  (b)(5). 
This  amendment  corrects  the  error  by 
reinserting  those  paragraphs  into  the 
regulations. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  23  to  reac^  as 
follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY. 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40113  and  44701;  49 
U.S.C.  106(g). 

2.  Section  23.965,  paragraph  (b),  is 
amended  by  adding  paragraphs  (b)(4) 
and  (b)(5)  to  read  as  follows: 

§  23.965    Fuel  tank  tests, 
(b)  *   *  • 

(4)  Under  paragraph  (b)(3)  (ii)  and  (iii) 
of  this  section,  the  time  of  test  must  be 
adjusted  to  accomplish  the  same 
number  of  vibration  cycles  that  would 
Tie  accomplished  in  25  hours  at  the 
frequency  specified  in  paragraph 
(b)(3)(i)  of  this  .section. 

(5)  During  the  test,  the  tank  assembly 
must  be  rocked  at  a  rate  of  16  to  20 
complete  cycles  per  minute,  through  an 
angle  of  15°  on  either  side  of  the 
horizontal  (30°  total),  about  an  axis 
parallel  to  the  axis  of  the  fu.selage,  for 
25  hours. 
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Issued  in  Washington,  DC,  on  December 
28,  1995. 
Michael  Gallagher, 

Acting  Directnr.  Aircraft  Certification  Service. 
|FR  Doc.  96-135  Filed  1-3-96:  8:45  ami 

aiLUNO  COM  4910-13-M 


14CFRParl35 

[Docket  No.  94-ANE-61;  Special  Condition 
No.  35-ANE-03} 

Special  Conditions;  Hamilton  Standard 
Model  56fiF  Propeller 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  special  conditions. 

summary:  These  special  conditions  are 
issued  for  Hamilton  Standard  Model 
568F  propeller.  This  propeller  is 
constructed  using  all  composite  blades, 
a  novel  and  unusual  design  feature.  Part 
35  of  the  Federal  Aviation  Regulations 
(FAR's)  currently  does  not  address  the 
airworthiness  considerations  associated 
with  propellers  constructed  using  all 
composite  blades.  These  special 
conditions  contain  additional  safety 
standards  which  the  Administrator 
Rnds  necessary  to  establish  a  level  of 
safety  equivalent  to  that  established  by 
the  airworthiness  standards  of  part  35  of 
the  FAR's. 

EFFECTIVE  DATE:  February  5,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Buckman,  Engine  and  Propeller 
Standards  Staff.  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  New 
England  Region,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803-5229;  telephone 
(617)  238-7112,  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  26,  1994,  Hamilton 
Standard  applied  for  type  certification 
for  a  new  Model  568F  propeller.  This 
propeller  is  constructed  using  all 
composite  blades,  a  novel  and  unusual 
design  feature.  A  Notice  of  Proposed 
Special  Conditions  was  published  in  the 
Federal  Register  on  January  20,  1995 
(60  FR  4116)  for  the  Hamilton  Standard 
Model  568F  propeller  constructed  with 
composite  material.  Propellers 
constructed  entirely  of  composite 
material  have  additional  airworthiness 
considerations  not  currently  addressed 
by  part  35  of  the  Federal  Aviation 
Regulations  (FAR).  Those  additional 
airworthiness  considerations  associated 
with  propellers  constructed  using  all 
composite  blades  are  propeller  integrity 
following  a  bird  strike,  prof)eller 


integrity  following  a  lightning  strike, 
and  propeller  fatigue  strength  when 
exposed  to  the  deteriorating  effects  of 
in-ser\ice  use  and  the  environment. 

Type  Certificate  Basis 

Under  the  provisions  of  §21.17  of  the 
FAR's,  Hamilton  Standard  must  show 
that  the  Model  .S68F  propeller  meets  the 
requirements  of  the  appiic:able 
regulations  in  effect  on  the  date  of  the 
application.  Those  FAR's  are  §  21.21 
and  part  35,  effective  February  1,  1965. 
as  amended. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  35.  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  568F  propeller  because  it 
is  constructed  using  composite  material. 
Therefore,  the  Administrator  prescribes 
special  conditions  under  the  provisions 
of  §  21.16  of  the  FAR's  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR's  after  public  notice  and 
opportunity  for  comment,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Novel  or  Unusual  Design  Features 

Hamilton  Standard  Model  568F 
propeller  incorporates  propeller  blades 
constructed  using  composite  material. 
This  material  has  fibers  that  are  woven 
or  aligned  in  specific  directions  to  give 
the  material  directional  strength 
properties.  These  properties  depend  on 
the  type  of  fiber,  the  orientation  and 
concentration  of  fiber,  and  matrix 
material.  Composite  materials  could 
exhibit  multiple  modes  of  failure. 
Propellers  constructed  of  composite 
material  must  demonstrate 
airworthiness  when  considering  these 
novel  design  features. 

The  requirements  of  part  35  of  the 
FAR's  were  established  to  address  the 
airworthiness  considerations  associated 
with  wood  and  metal  propellers  used 
primarily  on  reciprocating  engines. 
Propeller  blades  of  this  type  are 
generally  thicker  than  composite  blades, 
and  have  demonstrated  good  sen'ice 
experience  following  a  bird  strike. 
Propeller  blades  constructed  using 
composite  material  are  generally  thinner 
when  used  on  turbine  engines,  and  are 
typically  installed  on  high  performance 
aircraft.  High  performance  aircraft 
generally  fly  at  high  airspeeds  with 
correspondingly  high  impact  forces 
associated  with  a  bird  strike.  Thus, 
composite  propellers  must  demonstrate 
propeller  integrity  following  a  bird 
strike. 


In  addition,  part  35  of  the  FAR's  do 
not  currently  require  a  demonstration  of 
propeller  integrity  following  a  lightning 
.strike.  No  safety  considerations  arise 
from  lightning  strikes  on  propellers 
constructed  of  metal  because  the 
electrical  current  is  safely  conducted 
through  the  metal  blade  without  damage 
to  the  propeller.  Fixed  pitched,  wooden 
propellers  are  generally  used  on  engines 
installed  on  small,  general  aviation 
aircraft  that  typically  do  not  encounter 
flying  conditions  conducive  to  lightning 
strikes.  Composite  propeller  blades, 
however,  may  be  used  on  turbine 
engines  and  high  performance  aircraft 
which  have  an  increased  risk  of 
lightning  strikes.  Composite  blades  may 
not  safely  conduct  or  dissipate  the 
electrical  current  from  a  lightning  strike. 
Severe  damage  can  result  if  the 
propellers  are  not  properly  protected. 
Therefore,  composite  blades  must 
demonstrate  propeller  integrity 
following  a  lightning  strike.  Information 
on  testing  for  lightning  protection  is  set 
out  in  SAE  Report  AE4L,  entitled, 
"Lightning  Test  Waveforms  and 
Techniques  for  Aerospace  Vehicles  and 
Hardware,"  dated  June  20,  1978. 

Lastly,  the  current  certification 
requirements  address  fatigue  evaluation 
only  of  metal  propeller  blades  or  hubs, 
and  those  metal  components  of  non- 
metallic  blade  assemblies.  Allowable 
design  stress  limits  for  composite  blades 
must  consider  the  deteriorating  effects 
of  the  environment  and  in-service  use, 
particularly  those  effects  from 
temperature,  moisture,  erosion  and 
chemical  attack.  Composite  blades  also 
present  new  and  different 
considerations  for  retention  of  the 
blades  in  the  propeller  hub. 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  Due 
consideration  has  been  given  to 
comments  received. 

One  commenter  is  concerned  that  the 
terms  "reasonable  and  foreseeable"  in 
paragraph  (3)  FA^nCUE  EVALUATION 
of  the  special  condition  is  a  vague 
interpretation,  and  will  result  in  large 
variation  in  how  this  requirement  is 
applied. 

"The  FAA  disagrees.  The  special 
conditions  are  written  with  the  accepted 
terminology  from  §35.37,  Fatigue  limit 
tests,  of  the  FAR's,  which  states  that 
"The  fatigue  evaluation  must  include 
consideration  of  all  reasonably 
foreseeable  vibration  load  patterns." 
This  terminology  has  been  established 
because  each  propeller  installation 
presents  a  unique  set  of  operating 
conditions  that  must  be  incorporated 


into  the  fatigue  evaluation.  The 
inclusion  of  specific  aircraft  operating 
conditions  may  result  in  the  fatigue 
evaluation  of  operating  conditions  of 
minor  significance  while  leaving  out 
conditions  of  major  significance. 

One  commenter  agreed  with  the  three 
proposed  special  conditions  as  written 
and  proposed  two  additional  special 
conditions  concerning  ice  strikes  due  to 
ice  shedding  from  the  airframe  and  ice 
accretion  due  to  the  heat  transfer 
properties  of  composite  materials. 

The  FAA  disagrees  with  the  addition 
of  the  two  additional  special  conditions 
for  the  following  reasons.  First,  ice 
strikes  due  to  ice  shedding  from  the 
airframe  is  a  concern  for  pusher  type 
installations.  The  Hamilton  Standard 
Model  568F  propeller  is  a  tractor 
configuration  and  therefore  normally 
will  not  be  exposed  to  ice  shedding 
from  the  airframe.  Second,  heat  transfer 
properties  of  the  Hamilton  Standard 
Model  568F  composite  blade  are  similar 
to  other  composite  shell  and  all 
composite  blades  vdth  deicing  systems 
that  have  had  a  good  service  history.  In 
addition  for  propeller  installations  that 
require  deicing,  the  propeller 
manufacture  provides  a  deicing  system 
and  the  required  documentation  to  the 
airframer  for  compliance  with  the 
current  regulations. 

Conclusion 

This  action  affects  only  the  Hamilton 
Standard  Model  568F  propeller  and 
future  propeller  models  within  this 
series.  It  is  not  a  rule  of  general 
application,  and  it  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  this  propeller  model. 

List  of  Subjects  in  14  CFR  Part  35 

Air  Transportation,  Aircraft,  Aviation 
safety,  Safety 

PART35— {AMEMDED: 

The  authority  citation  continues  to 
read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701, 
44702,  44704;  14  CFR  11.28,  21.16. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  (FAA)  issues  the 
following  special  conditions  for  the 
Hamilton  Standard  Model  568F 
Propeller: 

(a)  For  purposes  of  these  special 
conditions,  a  hazardous  condition  is 
considered  to  exist  for  each  of  the 
following  conditions; 

(1)  Loss  of  the  propeller  blade,  or  a 
major  portion  of  a  blade. 

(2)  Overspeed  of  the  propellers. 

(3)  Unintended  movement  of  the 
blade  below  the  established  minimum 


inflight  blade  angle,  or  to  an  angle  that 
results  in  excessive  drag. 

(4)  The  inability  to  feather  the 
propeller  when  necessary. 

(b)  In  addition  to  the  requirements  of 
Federal  Aviation  Regulation  part  35,  the 
following  must  be  showrn; 

d)  BIRD  STRIKE 

For  propeller  of  composite 
construction  it  must  be  shown  that: 

The  propeller  can  withstand  a  4 
pound  bird  strike  at  the  blade's  critical 
radial  location  when  operating  at  takeofi' 
RPM  and  liftoff  (Vr)  speed  of  a  typical 
aircraft,  without  giving  rise  to  a 
hazardous  condition  and  while 
maintaining  the  capability  to  be 
feathered. 

(2)  UGHTNING  STRIKE 

A  lightning  strike  on  a  propeller  of  a 
composite  construction  shall  not  result 
in  a  hazardous  condition.  The  propeller 
shall  be  capable  of  continued  safe 
operation. 

(3^  FATIGUE  EVALUATION 

A  fatigue  evaluation  must  be  provided 
and  the  fatigue  limits  determined  for 
each  propeller  hub,  blade,  and  each 
primary  load  carrying  component  of  the 
propeller.  The  fatigue  evaluation  must 
consider  all  known  and  reasonable 
foreseeable  vibration  and  cyclic  load 
patterns  that  may  be  encountered  in 
service.  The  fatigue  limits  must  account 
for  the  effects  of  in-service  deterioration, 
such  as  impact  damage,  nicks,  grooves, 
galling,  or  bearing  wear;  for  variations  in 
production  material  properties;  for 
environmental  effects  such  as 
temperature,  moisture,  erosion, 
chemical  attack,  etc.,  that  cause 
deterioration. 

Issued  in  Burlington,  Massachusetts,  on 
December  19,  1995. 
fames  C.  Jones. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-56  Filed  1-3-96;  8:45  am] 
BILUNG  CODE  i9ia-13-M 


^■i  CFR  Part  71 

'A.rspace  Docket  No.  94-AWA-3] 

Modification  ot  me  Atlantic  City 
International  Airport  Class  C  Airspace 

Area.  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  C  airspace  area  at  Atlantic  City 
International  Airport.  Atlantic  City.  NJ. 
This  action  deletes  the  1-mile  airspace 
exclusion  around  the  Nordheim  Flying 
K  Airport  due  to  its  closure,  and  returns 


this  airspace  to  the  surface  area  of  the 
Class  C  airspace.  In  addition,  this  action 
reduces  controller  workload. 
EFFECTIVE  DATE:  0901  UTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  12,  1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  modify 
the  Class  C  airspace  area  at  Atlantic  City 
International  Airport,  Atlantic  Qty,  NJ 
(60  FR  18552).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  concerning 
the  proposal.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Class  C 
airspace  designations  are  published  in 
paragraph  4000  of  FAA  Order  7400.9C 
dated  August  17,  1995,  and  effective 
September  16.  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  C  airspace 
area  at  Atlantic  City  International 
Airport,  Atlantic  City,  NJ,  by 
eliminating  the  1-mile  radius  airspace 
exclusion  around  the  Nordheim  Flying 
K  Airport  due  to  its  closure.  This 
amendment  will  return  this  airspace  to 
the  surface  area  of  the  Class  C  airspace. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a  ' 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
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trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  final  rule 
is  not  "a  significant  regulatory  action" 
as  defined  in  the  Executive  Order  and 
the  Department  of  Transponation 
Regulatory  Policies  and  Procedures. 

This  final  rule  will  modify  the  Class 
C  airspace  area  at  Atlantic  City 
International  Airport,  Atlantic  City,  NJ. 
This  action  will  delete  the  1-mile 
airspace  exclusion  around  Nordheim 
Flying  K  Airport  and  standardize  air 
traffic  operations. 

Costs 

The  FAA  has  determined  that  the 
implementation  of  the  final  rule  to 
modify  the  Class  C  airspace  area  at 
Atlantic  City  International  Airport  will 
resuh  in  little  or  no  cost  to  either  the 
agency  or  aircraft  operators.  The 
elimination  of  the  1-mile  airspace 
exclusion  around  the  Nordheim  Flying 
K  Airport  will  not  reduce  aviation  safety 
nor  increase  the  risk  of  a  mid-air 
collision  because  that  airport  is  closed. 
Also,  the  revision  to  aeronautical  charts 
to  reflect  the  airspace  modification  will 
be  part  of  the  routine  and  periodic 
updating  of  charts.  Finally,  the  FAA 
will  not  incur  any  additional 
administrative  costs  for  either  personnel 
or  equipment. 

Benefits 

The  final  rule  will  generate  benefits 
for  system  users  and  the  FAA  primarily 
in  the  form  of  enhanced  operational 
efficiency.  The  final  rule  will  provide 
additional  conirolled  airspace  for 
aircraft  landing  and  departing  from  the 
Atlantic  City  International  Airport.  Air 
traffic  controllers  will  gain  operational 
efficiency  as  they  will  be  able  to 
standardize  traffic  operations. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFAl  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  final  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100. 14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  independently  owned  and  operated 
small  businesses  and  small  not-for- 
profit  organizations.  A  substantial 
number  of  small  entities  is  defined  as  a 
number  that  is  11  or  more  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  this  final  rule. 

The  FAA  determined  that  revising  the 
Class  C  airspace  area  at  Atlantic  City 
International  Airport  will  not  result  in 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.^ 
This  determination  was  made  becau.se 
there  are  little  or  no  costs  associated 
with  this  final  rule. 

International  Trade  Impact  Assessment 

This  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  U.S.  goods  and  services  to 
foreign  countries  and  the  import  of 
foreign  goods  and  services  into  the 
United  States.  This  final  rule  will  not 
impose  costs  on  aircraft  operators  or 
aircraft  manufacturers  in  the  United 
States  or  foreign  countries.  The 
modification  of  the  Class  C  airspace  area 
will  only  affect  U.S.  terminal  airspace 
operating  procedures  at  and  in  the 
vicinity  of  Atlantic  City.  NJ.  This  final 
rule  will  not  have  international  trade 
ramifications  because  it  is  a  domestic 
airspace  matter  that  will  not  impose 
additional  costs  or  requirements  on 
affected  entities. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  4000 — Subpart  C— Class  C 
Airspace 


AEA  NJ  C  Atlantic  City  International 
Airport,  NfJ  (Revised) 

Atlantic  City  International  Airport,  N) 
(Lat.  39''27'27"  N.,  long.  74°34'38"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,100  feet  MSL 
within  a  5-mile  radius  of  the  Atlantic  City 
International  Airpxjrt;  and  that  airspace 
extending  upward  from  1,300  feet  MSL  to 
and  including  4,100  feet  MSL  within  a  10- 
mile  radius  of  the  airjjort. 
***** 

Issued  in  Washington,  DC,  on  December 
20.  1995. 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

BILUNG  CO06  4910-13-P 
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Customs  Service 

19  CFR  Part  162 
rr.D.  96-6] 
mN  1515-AB72 

Search  Warrants 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  removing  a 
regulation  limiting  the  authority  of 
Customs  officers  to  whom  search 
warrants  are  issued.  The  current 
regulation  restricts  such  officers  from 
removing  letters,  documents  and  other 
records  in  certain  circumstances.  The 
regulation  is  inconsistent  with  the 
current  state  of  the  law. 
EFFECTIVE  DATE:  February  5,  1996. 
F0«  FURTHER  INFORMATION  CONTACT: 
Lars-Erik  Hjelm,  Office  of  the  Chief 
Counsel,  at  202-927-6900. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  162.14  of  the  Customs 
Regulations  (19  CFR  162.14)  provides 
that  Customs  officers  to  whom  a  search 
warrant  is  issued  may  not  remove 
letters,  other  documents  and  records 
during  the  execution  of  the  warrant, 
unless  such  letters,  other  documents 
and  records  are  instruments  of  crime 
which  are  seized  pursuant  to  a  lawful 
arrest.  When  it  was  drafted,  the 
statutory  basis  for  this  regulation  was 
found  in  section  595  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1595).  Until  1986, 
section  595  only  authorized  Customs  to 
obtain  warrants  for  merchandise. 

In  1986,  section  595  was  expanded  to 
allow  Customs  to  seize  ".  .  .  any 
document  .  .  .  which  is  evidence  of  a 
violation  .  .  .  of  any  ...  law 
enforced  or  administered  by  the  United 
States  Customs  Service."  Pub.  L.  99- 
570,  Title  III,  §  3122,  100  Stat.  3207-87. 

In  addition  to  section  595,  section  589 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1589a(2)).  provides  expanded  authority 
for  Customs  officers  with  warrants  to 
seize  documents.  Section  589  provides 
Customs  officers  with  authority  to 
execute  and  serve  any  warrant  issued 
under  the  authority  of  the  United  States. 
As  a  search  warrant  issued  under  Rule 
41  of  the  Federal  Rules  of  Criminal 
Procedure  (Fed.  R.  Crim.  P..  Rule  41,  18 
U.S.C.  App.)  can  now  be  issued  for. 
among  other  things,  documents 
constituting  evidence  of  crimes  (See 
United  States  v.  Thompson.  495  F.  2d 


165  (D.C.  Cir  1974);  United  States  v. 
Michaelian.  803  F.  2d  1042  (9th  Cir. 
1986)).  it  is  clear  that  section  589  read 
in  conjunction  with  Rule  41  provides 
Customs  officers  with  authority  to 
search  for  and  seize  documentary 
evidence.  Further,  the  Supreme  Court 
has  made  it  clear  that  officers  may  seize 
incriminating  evidence  during  the 
course  of  a  lawful  search.  Norton  v. 
California,  496  U.S.  128  (1990). 

Inasmuch  as  section  162.14  of  the 
Customs  Regulations,  no  longer  reflects 
the  state  of  the  law  regarding  the  search 
and  seizure  authority  of  Customs 
officers.  Customs  proposed  removing 
the  regulation  in  a  Notice  of  Proposed 
Rulemaking  published  in  the  Federal 
Register  on  July  12,  1995  (60  FR  35881). 
A  correction  document  regarding  the 
notice  was  published  in  the  Federal 
Register  (60  FR  37856)  on  July  24,  1995. 

Determination 

No  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  After  further  review, 
Customs  has  determined  to  proceed 
with  the  removal  of  section  162.14, 
Customs  Regulations  (19  CFR  162.14). 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq]  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
removal  of  §  162.14  will  not  have  a 
significant  economic  impaci  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  amendment  is  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  Part  162 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Drug  traffic  control.  Exports, 
Law  enforcement.  Marijuana,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Search  warrants.  Seizures 
and  forfeitures. 

Amendment  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  part  162  of  the  Customs 
Regulations  is  amended  as  set  forth 
below. 


PART  162      i=(r:COR:.KFcPiNG- 
INSPECTION    SEiPL.H  AND  SE  Z  ^^E 

1.  The  general  authority  for  part  162 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  66, 
1624. 

§162.14    [Removed] 

2.  Section  162.14  is  removed. 
William  F.  RiJey. 

Acting  Commissioner  of  Customs. 

Approved:  December  28. 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
jFR  Doc.  96-133  Filed  1-3-96;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Name  and  Address 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  and  address 
from  American  Cyanamid  Co.  to 
American  Cyanamid.  Division  of 
American  Home  Products. 
EFFECTIVE  DATE:  January  4.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Co.,  Berdan  Ave.,  Wayne,  NJ 
07470,  has  informed  FDA  of  a  change  of 
sponsor  name  and  address  to  American 
Cyanamid,  Division  of  American  Home 
Products,  P.O.  Box  1339,  Fort  Dodge,  lA 
50501.  Accordingly,  the  agency  is    • 
amending  the  regulations  in  21  CFR 
510.600(c)(1)  and  (c)(2)  to  reflect  the 
change  of  sponsor  name  and  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503, 
512,  701,  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e). 


2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(l}  by  removing 
the  entry  for  "American  Cyanamid  Co." 
and  by  adding  in  its  place  a  new  entry 
for  "American  Cyanamid,  Division  of 
America  Home  Products,"  and  in  the 
table  in  paragraph  (c)(2)  in  the  entry  for 


"010042"  by  revising  the  sponsor  name 
and  address  to  read  as  follows: 

§510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

*         *         *         *         * 

(c)  •  *  ' 
(1)  *  *  * 


Firm  name  and  address 

Drug  iabeler  code 

,                                  .                                  .                         • 

American  Cyanamid,  Division  of  American  Home  Products,  P.O. 
Box  1339  Fort  Dodoe  1 A  50501  

•                                  •                                  •                                  • 

010042 

•                                                                        •                                                                        • 

•                                                                               •                                                                               •                                                                              • 

(2)** 


Dnjg  labeler  code 

Firm  name  and  address 

.                                 •                                 •                                 • 

010042 

.                                        •                                        •                                        • 

•                                  •                                  • 

American  Cyanamid,  Division  of  American  Home  Products,  P.O. 
Box  1339,  Fort  Dodge,  lA  50501. 

•                                                                        •                                                                       • 

Dated:  December  22,  1995. 

Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

(FR  Doc.  96-122  Filed  1-3-96;  8:45  am] 

BILUNO  CODE  4160-01-F 


21  CF  "  P^-!  510 

New  A"  '^,3,  O'-jCis    C^,^nge  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for 
TRINADA.  Inc. 

EFFECTIVE  DATE:  January  4,  1996. 


£CR  FuCTHES    Ni^^GCMATION  CONTACT: 
Thomas  j.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 
SUPPLEMENTARY  INFORMATION: 
TRINADA,  Inc.,  P.O.  Box  129, 
Lewisburg,  OH  45338,  has  informed 
FDA  that  it  has  changed  its  address  to 
One  Executive  Dr.,  P.O.  Box  1399,  Fort 
Lee,  NJ  07024.  Accordingly,  the  agency 
is  amending  the  regulations  in  21  CFR 
510.600(c)(1)  and  (c)(2)  to  reflect  the 
change  of  sponsor  address. 

List  {)!  Sublet  is  in  :.!  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502.  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  360b,  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  revising  the 
sponsor  address  for  "TRINADA,  Inc.," 
and  in  the  table  in  paragraph  (c)(2)  in 
the  entry  for  "058690"  by  revising  the 
sponsor  address  to  read  as  follows: 

§  510.600    Names,  addresses,  and  drug 
lat>eler  codes  of  sponsors  of  approved 
applications. 

•         »         *         •         • 

(c)  *  *  • 
(1)  *  *  ' 


Firm  name  and  address 

Drug  latjeler  code 

.                                  •                                  •                                  • 

TRINADA.  Inc.,  One  Executive  Dr.,  P.O.  Box  1399,  Fort  Lee,  NJ  07024  .... 
.                                  •                                  •                                  ♦ 

«                                  •                                  • 

058690 
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(2)«  •• 


es  and  Regulatioi 


Drug  labeler  code 


058690 


Firm  name  arxJ  address 


TRINADA.  IfK..  One  Executive  Dr.,  P.O.  Box  1399,  Fort  Lee.  NJ  07024. 


Dated:  December  22. 1995. 
Robert  C.  Livingston. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
|FR  Doc.  96-121  Filed  1-3-96:  8:45  am] 

MUMQ  coot  41M-01-# 


21  CFR  Part  522 

New  Animal  Drugs  and  Related 
Products;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 
HHS 

ACDOM:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Fort  Dodge 
Laboratories  to  Wildlife  Laboratories, 
Inc. 

EFFECTIVE  DATE:  January  4,  1996. 

FOn  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville.  MD  20855.  301-«27-02t3. 

8UPP1.EMENTARY  INFORMATION:  Fort 
Dodge  Laboratories.  Fort  Dodge.  lA 
50501.  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in  approved  NADA  47-870 
(Etorphine  hydrochloride  injection)  to 
Wildlife  Laboratories,  Inc.,  1401  Duff 
Dr..  suite  600.  Fort  Collins.  CO  80524. 
This  NADA  was  originally  owned  by 
American  Cyanamid  Co.  and  transferred 
to  Fort  Dodge  Laboratories  but  was 
inadvertently  not  codified  in  the 
regulations.  Accordingly.  FDA  is 
amending  the  regulations  in  21  CFR 
522.883  to  reflect  the  change  of  sponsor. 

List  ofSubiects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  pert  522  is  amended  as  follows: 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

S  522.883    [Amended] 

2.  Section  522.883  Etorphine 
hydrochloride  injection  is  amended  in 
paragraph  (c)  by  removing  "010042" 
and  adding  in  its  place  "053923". 

Dated:  December  22. 1995. 
Robert  C.  Livingston. 

Director,  tiff  ice  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine 
[PR  Dfx   96-123  Filed  1-3-96;  8:45  am) 

WLUMG  COOC  416<M)1-f 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1.  301,  and  602 

[TO  8651] 

RIN  1545-AS05 

Automatic  Extension  of  Time  for  Filing 
Individual  Income  Tax  Returns 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  reflect  new 
simpler  procedures  for  an  individual  to 
obtain  an  automatic  extension  of  time  to 
file  an  individual  income  tax  return. 
The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  the  cross 
reference  notice  of  proposed  rulemaking 
on  this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  regulations  are  effective 
January  4.  1996. 

For  dates  of  applicability,  see 
§  1.6081^T  and  §  301.6651-lT. 
FOR  FURTHtR  INFOf»IAT»ON  CONTACT: 
Margaret  A  Owens.  (202)  622-6232  (not 
a  toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1479.  Responses 
to  this  collection  of  information  are 
required  to  obtain  a  benefit  (an 
automatic  4-month  extension  of  time  to 
file  an  individual  income  tax  return). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
the  collection  of  information,  and  where 
to  submit  comments  on  the  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-referencing  notice 
of  proposed  rulemaking  published  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  Part  1)  under 
section  6081  of  the  Internal  Revenue 
Code  of  1986  to  implement  Notice  93- 
22  (1993-1  C.B.  305).  Notice  93-22, 
released  April  7,  1993,  grants  relief  to 
individuals  who  want  an  automatic  4- 
month  extension  of  time  to  file  an 
individual  income  tax  return  but  who 
are  unable  to  pay  by  the  due  date  for  the 
return  the  tax  properly  estimated  to  be 
due.  The  notice  allows  these  individuals 
to  obtain  an  automatic  4-month 
exteo&ioa  oi  time  to  file  their  iodividuAl 
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income  tax  returns  for  taxable  years 
ending  on  or  after  December  31,  1992, 
by  filing  Form  4868,  Application  for 
Automatic  Extension  of  Time  to  File 
U.S.  Individual  Income  Tax  Return, 
without  an  accompanying  remittance. 
Individuals  may  rely  on  Notice  93-22 
for  taxable  years  ending  on  or  after 
December  31,  1992  and  before  December 
31,  1995.  Notice  93-22  also  advised 
taxpayers  that  the  regulations  under 
section  6081  will  be  amended  to  reflect 
this  change  in  the  procedure  for  an 
individual  to  obtain  an  automatic  4- 
month  extension  of  time  to  file.  In 
addition,  this  document  amends  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  Part  301) 
(relating  to  an  automatic  extension  of 
time  for  filing  an  individual  income  tax 
return). 

Explanation  of  Provisions 

Under  §  1.6081-4,  an  individual 
required  to  file  an  income  tax  return  is 
allowed  an  automatic  4-month 
extension  of  time  to  file  if  (a)  an 
application  is  prepared  on  Form  4868, 
(b)  the  application  is  signed  by  the 
individual  or  a  person  duly  authorized 
by  the  individual,  (c)  the  application  is 
filed  on  or  before  the  date  the  return  is 
due,  (d)  the  application  shows  the  full 
amount  properly  estimated  as  tax,  and 
(e)  the  application  is  accompanied  by 
full  remittance  of  the  amount  properly 
estimated  as  tax  that  is  unpaid  as  of  the 
date  prescribed  for  the  filing  of  the 
return. 

These  temporary  regulations  provide 
that  individuals  may  obtain  an 
automatic  4-month  extension  of  time  to 
file  an  individual  income  tax  return 
without  remitting  the  unpaid  amount  of 
any  tax  properly  estimated  to  be  due 
with  the  application  for  extension  of 
time  to  file.  Under  these  temporary 
regulations,  an  individual's  inability  to 
pay  Is  not  a  condition  for  obtaining  an 
automatic  4-month  extension.  However, 
taxpayers  are  encouraged  to  make 
payments,  as  large  as  possible,  in  order 
to  reduce  interest  and  penalties  required 
by  law. 

In  addition,  these  temporary 
regulations  provide  that  the  IRS  may 
prescribe  other  manners  for  submitting 
an  application  in  lieU  of  a  paper 
application  on  Form  4868. 

The  temporary  regulations  remove  the 
regulatory  requirement  that  applications 
for  an  automatic  4-month  extension  be 
signed.  Thus,  notwithstanding  the  1995 
Form  4868  instructions,  an  unsigned 
application  will  be  processed.  In 
addition,  the  Commissioner  may 
prescribe  additional  methods  of 
obtaining  an  extension  of  time  to  file 
that  do  not  require  a  signature. 


Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  a  copy  of  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impnr  t  nn  <;mall  business. 

Drithiii;  information.  The  principal  author 
of  these  regulations  is  Margaret  A.  Owens. 
Office  of  the  Assistant  Chief  Counsel  (Income 
Tax  &  Accounting).  IRS.  However,  other 
personnel  from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 


;s( 


Subjects 


26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

ViiKiainitnts  to  the  Regulations 

Accordingly,  26  CFR  parts  1.  301,  and 
602  are  amended  as  follows: 


PART 


INCOME  TAXES 


I'ar.iyraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 

follf"'.v<- 

.•\u!huruy:  26  U.S.C.  7805.  *   *   * 

Par.  2.  Section  1.6081-4  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§  1  6081-1    Automatic  extension  of  time  for 
filing  individual  Income  tax  returns. 

(a)  [Reserved]  For  further  guidance 
see§1.6081-4T(a). 

«  *  *  * 

Par.  3.  Section  1.6081-4T  is  added  to 
read  as  follows: 


§  1 .6081 -4T    Automatic  extension  of  time 
for  filing  individual  income  tax  retums— 
taxable  years  ending  on  or  after  Decemt>er 
31, 1995  (temporary). 

(a)  In  general — (1)  Period  of  extension. 
An  individual  who  is  required  to  file  an 
individual  income  tax  return  for  any 
taxable  year  ending  on  or  after 
December  31, 1995,  will  be  allowed  an 
automatic  4-month  extension  of  time  to 
file  the  return  after  the  date  prescribed 
for  filing  the  return  provided  the 
requirements  contained  in  paragraphs 
(a)(2),  (3),  and  (4)  of  this  section  are  met. 
In  the  case  of  an  individual  described  in 
§  1.608i-5(a)(5)  or  (6).  the  automatic  4- 
month  extension  will  run  concurrently 
with  the  extension  of  time  to  file 
granted  pursuant  to  §  1.6081-5. 

(2)  Manner  for  submitting  an 
application.  An  application  must  be 
submitted — 

(i)  On  Form  4868,  Application  for 
Automatic  Extension  of  Time  to  File 
U.S.  Individual  Income  Tax  Return;  or 

(ii)  In  any  other  manner  as  may  be 
prescribed  by  the  Commissioner. 

(3)  Time  and  place  for  filing 
application.  Except  in  the  case  of  an 
individual  described  in  §  1.6081-5(a)(5) 
or  (6),  the  application  must  be  filed  on 
or  before  the  date  prescribed  for  filing 
the  individual  income  tax  return.  In  the 
case  of  an  individual  described  in 

§  1.6081-5(a){5)  or  (6),  the  application 
must  be  filed  on  or  before  the  expiration 
of  the  extension  of  time  to  file  granted 
pursuant  to  §  1.6081-5.  The  appHcation 
must  be  filed  with  the  IRS  office 
designated  in  the  application's 
instructions. 

(4)  Proper  estimate  of  tax.  An 
application  for  extension  must  show  the 
full  amount  properly  estimated  as  tax 
for  the  taxable  year. 

(5)  Allowance  of  extension.  Upon 
properly  preparing  and  timely  filing  an 
application,  the  4-month  extension  will 
be  considered  as  allowed.  Except  in 
undue  hardship  cases,  no  extension  of 
time  for  filing  an  individual  income  tax 
return  will  be  granted  under  §  1.6081- 

1  until  an  automatic  extension  has  been 
allowed  pursuant  to  the  provisions  of 
this  paragraph  (a). 

(b)  and  (c)  (Reserved). 

(d)  Penalties.  See  section  6651  and  the 
regulations  under  that  section  for  the 
additions  to  tax  for  failure  to  file  an 
individual  income  tax  return  or  failure 
to  pay  the  amount  shown  as  tax  on  the 
return.  In  particular,  see  §301.6651- 
1(c)(3)  of  this  chapter  (relating  to  a 
presumption  of  reasonable  cause  in 
certain  circumstances  involving  an 
automatic  extension  of  time  for  filing  an 
individual  income  tax  return). 
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PART  301— PROCEDURE  AND 

ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   '   • 

Par.  5.  Section  301.6651-1  is 
amended  by  revising  paragraph  (c)(3)  to 
read  as  follows: 

§  301 .6651-1     Failure  to  file  tax  return  or  to 
pay  tax. 

•         «         •         *         * 

(c)(3)  IReservedj  For  further  guidance 
see§301.6651-lT(c)(3). 

*  «  *  *  * 

Par.  6.  Section  301.6651-lT  is  added 
to  read  as  follows: 

§301.6651-11    Failure  to  file  tax  return  or 
to  pay  tax— taxable  years  ending  on  or  after 
December  31, 1995  (temporary). 

(a)  through  (c)(2)  (Reserved). 

(c)(3)  If.  for  a  taxable  year  ending  on 
or  after  December  31.  1995,  an 
individual  taxpayer  satisfies  the 
■requirements  of  §  1.6081^T(a)  of  this 
chapter  (relating  to  an  automatic 
extension  of  time  for  filing  an 
individual  income  tax  return), 
reasonable  cause  shall  be  presumed,  for 
the  period  of  the  extension  of  lime  to 
file,  with  respect  to  any  underpayment 
of  tax  if — 

(i)  The  excess  of  the  amount  of  tax 
shown  on  the  individual  income  tax 
return  over  the  amount  of  tax  paid  on 
or  before  the  regular  due  date  of  the 
return  (by  virtue  of  taxes  withheld  by 
the  employer,  estimated  tax  payments, 
and  any  payment  with  an  application 
for  extension  of  time  to  file  pursuant  to 
§  1.6U81-4T  of  this  chapter)  is  no  greater 
than  10  percent  of  the  amount  of  tax 
shown  on  the  individual  income  tax 
return:  and 

(ii)  Any  balance  due  shown  on  the 
individual  income  tax  return  is  remitted 
with  the  return. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  7.  The  authority  citation  for  part 
602  continues  to  rearf  as  follows: 

Authority:  26  U.S.C.  7805. 
§602.101    [Amended] 

Par.  8.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 


numerical  order  to  the  table  to  read 
"1.6081-4T.   .   .   .1545-1479". 

Margaret  Milner  Richardaon, 

Commissioner  of  Internal  Bewnue. 

Appmved:  December  20,  1995. 
Leslie  Samueb. 

Assistant  Secretary  of  the  Treasury. 
|FR  Dtx;.  96-1 14  Filed  1-3-96;  8:45  am) 

BtLUNG  COOE  4S30-01-U 

26  CFR  Parts  1  and  602 

[TO  8654] 

RIN  1545-AS21 

Information  Reporting  for  Discharges 
of  Indebtedness 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  information 
reporting  requirements  of  applicable 
financial  entities  for  discharges  of 
indebtedness.  The  final  regulations 
reflect  changes  to  the  Internal  Revenue 
Code  of  1986  (Code)  made  by  section 
13252  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (the  Act). 
Theiinal  regulations  affect  certain 
financial  institutions  and  federal 
executive  agencies. 
DATES:  These  regulations  are  effective 
December  22,  1996. 

For  dates  of  applicability,  see 
§1.6050F-l(h). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  Hall  (timing  and  amount  of 
discharge)  at  (202)  622-4930  or  Michael 
F.  Schmit  (other  issues)  at  (202)  622- 
4960,  both  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  and 
Accounting).  Neither  telephone  number 
is  toll-free. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  154,5-1419.  Responses 
to  this  collection  of  information  are 
required  for  the  IRS  to  monitor  whether 
discharged  debtors  are  properly 
complying  with  tax  laws  respecting 
cancellations  of  indebtedness. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 


The  time  estimates  for  the  reporting 
requirements  contained  in  these  final 
regulation?  are  reflected  in  the  burden 
estimates  for  Form  1099-C. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington.  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  information  are 
confidential,  as  required  by  26  U.S.C. 
6103. 

Background  « 

Section  6050P  was  added  to  the  Code 
by  section  13252  of  the  Act.  Section 
6050P  requires  certain  financial  entities 
to  report  discharges  of  indebtedness  of 
$600  or  more  during  any  calendar  year, 
and  requires  reporting  entities  to  make 
a  return  at  such  time  and  in  such  form 
as  the  Secretary  may  by  regulations 
prescribe. 

On  December  27,  1993,  temporary 
regulations  (TD  8506)  relating  to  the 
reporting  of  discharge  of  indebtedness 
under  section  6050P  were  published  in 
the  Federal  Register  (58  FR  68301).  A 
notice  of  proposed  rulemaking  (IA-63- 
93)  cross-referencing  the  temporary 
regulations  was  published  in  the 
Federal  Register  for  the  same  day  (58 
FR  68337). 

Written  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  Fourteen  speakers  provided 
testimony  at  a  public  hearing  held  on 
March  30,  1994.  In  response  to  the 
comments  and  testimony,  the  IRS  and 
Treasury  issued  Notice  94-73  (1994-2 
C.B.  553),  providing  interim  relief  from 
penalties  for  failure  to  comply  with 
certain  of  the  reporting  requirements  of 
the  temporary  regulations.  The  Notice 
provided  that,  with  respect  to  a 
discharge  of  indebtedness  occurring 
before  the  later  of  January  1,  1995,  or  the 
effective  date  of  the  final  regulations 
under  section  6050P,  no  penahies 
would  be  imposed  for  the  failure  to 
report  a  discharge  of  indebtedness: 

(a)  Under  title  1 1  of  the  United  States 
Code; 

(b)  Resulting  from  the  expiration  of 
the  statute  of  limitations  for  collection 
of  an  indebtedness; 

(c)  For  an  amount  other  than  principal 
in  the  case  of  indebtedness  arising  in 
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Loiinecuon  wiui  d  lending  transaction; 
or 

(d)  For  a  person  other  than  the 
primary  (or  first-named)  debtor  in  the 
case  of  indebtedness  incurred  before 
January  1,  1995,  that  involves  multiple 
debtors. 

After  consideration  of  all  the 
comments,  the  proposed  regulations 
under  section  6050P  are  adopted,  as 
revised  by  this  Treasury  decision, 
effective  for  discharges  of  indebtedness 
occurring  after  December  21,  1996.  The 
temporary  regulations  and  interim  relief 
from  penalties  provided  in  Notice  94-73 
remain  in  effect  through  December  21, 
1996,  at  which  time  the  temporary 
regulations  are  removed.  However,  no 
penalties  will  be  imposed  for  the  failure 
to  report  a  discharge  of  indebtedness 
occurring  after  December  21,  1996,  and 
before  January  1,  1997,  if  the  failure  to 
report  would  have  qualified  for  penalty 
relief  under  Notice  94-73  had  the 
discharge  occurred  prior  to  December 
22,  1996.  Additionally,  the  final 
regulations  provide  that  a  financial 
entity  subject  to  section  6050P  may,  at 
its  discretion,  apply  any  of  the 
provisions  of  the  final  regulations  to  any 
discharge  of  indebtedness  occurring  on 
or  after  January  1,  1996,  and  before 
December  22,  1996.  The  comments  and 
revisions  to  the  proposed  regulations  are 
discussed  below. 

At  the  request  of  commentators,  the 
IRS  and  Treasury  are  considering  the 
issuance  of  guidance  providing  uniform 
procedures  for  requesting  extensions  of 
time  within  which  to  file  information 
returns  with  the  IRS  and  related 
statements  to  taxpayers.  This  guidance, 
if  issued,  would  apply  to  the 
information  reporting  requirements  set 
forth  in  this  Treasury  decision. 

Explanation  of  Revisions  and  Summary 
of  Comments 

1.  Identifiable  Events 

Comments  were  received  relating  to 
the  issue  of  when  an  indebtedness  is 
discharged  for  purposes  of  section 
6050P.  Under  the  temporary  and 
proposed  regulations,  indebtedness  is 
considered  discharged,  and  reporting  is 
required,  upon  the  occurrence  of  an 
identifiable  event  indicating  that  the 
indebtedness  will  never  have  to  be 
repaid  by  the  debtor,  taking  into  account 
all  of  the  facts  and  circumstances.  The 
temporary  and  proposed  regulations  list 
three  identifiable  events,  but  make  clear 
that  the  three  items  do  not  represent  an 
exclusive  list  of  events  requiring 
reporting. 

Commentators  objected  to  this  facts 
and  circumstances  test,  and  stated  that 
the  final  regulations  should  instead 


provide  an  exclusive  list  of  reporting 
events.  The  comments  indicated  that 
creditors  do  not  have  the  resources  to 
weigh  all  the  facts  and  circumstances  in 
order  to  determine  whether  a  debt  will 
never  have  to  be  repaid  by  the  debtor. 
In  response  to  these  comments,  the 
final  regulations  provide  that,  for 
purposes  of  section  6050P,  indebtedness 
is  considered  discharged,  and  reporting 
is  required,  only  upon  the  occurrence  of 
certain  identifiable  events.  The 
regulations  contain  an  exclusive  list  of 
eight  identifiable  events,  and  provide 
that,  in  the  absence  of  the  occurrence  of 
one  of  these  events,  a  Form  1099-C  is 
not  required  to  be  filed. 

A.  Discharges  of  Indebtedness  in 
Bankruptcy 

Commentators  objected  to  the 
requirement  in  the  temporary  and 
proposed  regulations  relating  to  the 
reporting  of  a  discharge  of  indebtedness 
in  bankruptcy.  The  commentators  stated 
that  the  obligation  to  report  debts 
discharged  in  bankruptcy  was  extremely 
burdensome  due  to  the  large  number  of 
information  returns  that  these 
bankruptcies  would  generate.  These 
commentators  also  stated  that  some 
lenders  do  not  receive  informatioii 
regarding  a  debtor's  bankruptcy 
discharge  in  the  normal  course  of 
business. 

Commentators  also  objected  to  the 
requirement  to  report  debts  discharged 
in  bankruptcy  because  income  from  a 
discharge  in  bankruptcy  is  excludable 
under  section  108(a)(1)(A). 
Additionally,  while  acknowledging  that 
section  108(b)  generally  requires  the 
reduction  of  tax  attributes  for  amounts 
of  cancellation  of  indebtedness  income 
excluded  under  section  108(a),  these 
commentators  indicated  that  the 
majority  of  bankruptcies  involve 
consumer  debt,  the  discharge  of  which 
is  unlikely  to  give  rise  to  attribute 
reduction.  Thus,  they  contended  that 
the  reporting  of  consumer  debts 
discharged  in  bankruptcy  will  not 
further  the  purposes  of  section  6050P. 

Finally,  based  on  language  in  section 
6050P,  commentators  contended  that 
the  IRS  and  Treasury  lacked  authority  to 
require  reporting  inbankruptcy.  Under 
section  6050F(a),  "any  applicable 
financial  entity  which  discharges  .  .  . 
the  indebtedness  of  any  person"  is 
subject  to  the  rules  of  section  6050P. 
Commentators  argued  that  creditors 
should  not  be  subject  to  the  rules  of 
section  6050?  for  debts  discharged  in 
bankruptcy  because  it  is  the  bankruptcy 
court,  not  the  creditor,  that  discharges 
the  debt. 

In  promulgating  the  temporary 
regulations,  the  IRS  and  Treasury  fully 


considered  the  issue  of  whether 
bankruptcy  discharges  could  be 
excluded  from  the  reporting 
requirement.  The  legislative  history  to 
section  6050P  states  that  "information 
returns  are  required  regardless  of 
whether  the  debtor  is  subject  to  tax  on 
the  discharged  debt.  For  example, 
Congress  does  not  expect  reporting 
financial  institutions  and  agencies  to 
determine  whether  the  debtor  qualifies 
for  an  exclusion  under  section  108." 
H.R.  Conf  Rep.  No.  213,  103d  Cong..  1st 
Sess.  1,  671  (1993).  This  language 
indicates  that  Congress  intended  that 
discharges  resulting  in  excluded  income 
(such  as  bankruptcy  discharges)  be 

reported. 

Accordingly,  the  IRS  and  Treasury  do 
not  believe  that  a  requirement  to  report 
debts  discharged  in  bankruptcy  is 
outside  the  scope  of  section  6050P.  In 
enacting  section  6050P,  Congress 
intended  to  increase  debtor  compliance 
in  reporting  discharges  of  indebtedness. 
With  respect  to  the  tax  consequences  to 
the  debtor,  it  generally  makes  no 
difference  whether  the  debt  is 
voluntarily  discharged  by  the  financial 
entity,  or  discharged  by  a  court  order. 
Further,  the  creditor  is  receiving  an 
amount  that  is  less  than  the  amount  of 
the  outstanding  indebtedness  whether 
the  debt  is  voluntarily  discharged  or 
ordered  to  be  discharged  by  a  court. 
Thus,  the  language  "any  applicable 
financial  entity  which  discharges  .   .  . 
indebtedness"  should  not  be  narrowly 
construed  to  exclude  instances  in  which 
a  debt  is  ordered  to  be  discharged  or  is 
discharged  by  operation  of  law. 

The  IRS  and  Treasury  believe  that  an 
objective  of  the  legislative  history 
quoted  above  is  that  information 
reporting  under  section  6050P  not 
impose  an  undue  burden  on  filers  by 
requiring  determinations  regarding 
whether  discharges  result  in  income  to 
debtors.  However,  the  legislative  history 
does  not  preclude  an  exception  for 
certain  discharges  in  appropriate 
circumstances.  Accordingly,  in  response 
to  the  above  concerns  of  the 
commentators,  the  final  regulations 
provide  an  exception  from  reporting  in 
the  case  of  certain  bankruptcy 
discharges.  Under  the  final  regulations, 
indebtedness  di.scharged  in  bankruptcy 
is  required  to  be  reported  only  if  the 
creditor  knows  that  the  debtor  incurred 
the  indebtedness  for  business  or 
investment  purposes.  Therefore, 
reporting  is  not  required  for  consumer 
debts  discharged  in  bankruptcy  or  in 
cases  in  which  the  creditor  is  not  aware 
of  the  purpose  for  the  borrowing  or  that 
purpose  is  not  clear.  Information 
relating  to  whether  a  debt  was  incurred 
for  business  or  investment  purposes  will 
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be  available  to  a  creditor  in  some  cases, 
such  as  those  in  which  loan  documents 
require  the  borrower  to  state  the 
purpose  of  the  loan.  This  limited 
reporting  of  debts  discharged  in 
bankruptcy  will  exclude  information 
returns  relating  to  consumer  debt,  while 
retaining  reporting  for  those  discharges 
most  likely  to  involve  the  reduction  of 
tax  attributes  under  section  108(bl. 
Pursuant  to  Notice  94-73.  no  penalties 
will  be  imposed  for  the  failure  to  report 
any  indebtedness  discharged  before 
December  22.  1996.  in  bankruptcy. 
Additionally,  no  penalties  will  be 
imposed  for  the  failure  to  report  any 
indebtedness  discharged  after  December 
21,  1996.  and  before  January  1.  1997.  in 
bankruptcy,  since  the  failure  to  report 
would  have  qualified  for  penalty  relief 
under  Notice  94-73  had  the  discharge 
occurred  prior  to  December  22,  1996. 

B.  Expiration  of  Statute  of  Limitations 
for  Collection 

Under  the  temporary  and  proposed 
regulations,  an  identiHable  event 
includes  a  cancellation  or 
extinguishment  by  operation  of  law  that 
renders  a  debt  unenforceable,  such  as 
the  expiration  of  the  statute  of 
limitations  for  collection  of  an 
indebtedness. 

Comments  were  received  relating  to 
the  requirement  to  report  indebtedness 
discharged  as  a  result  of  the  expiration 
of  the  statute  of  limitations. 
Commentators  argued  that  expiration  of 
the  statute  of  limitations  should  not  be 
an  identifiable  event  because  of  the 
recordkeeping  and  other  administrative 
burdens  that  are  created  by  such  a  rule. 
Commentators  noted  that  the  statute  of 
limitations  for  collection  of  debt  varies 
from  state  to  state,  and  that  debtors  may 
relocate  and  be  subject  to  the  rules  of 
multiple  jurisdictions.  Further,  they 
contended,  an  isolated  payment  by  a 
debtor  will  frequently  restart  the 
running  of  the  statute  of  limitations. 
According  to  the  commentators,  making 
lenders  track  the  expiration  of  the 
statute  of  limitations  for  reporting 
purposes  would  require  special 
computer  applications  not  needed  for 
any  other  creditor  function,  require  legal 
expertise  in  the  collection  department, 
and  be  very  costly. 

As  a  legal  matter,  commentators 
argued  that  the  statute  of  limitations  is 
an  affirmative  defense,  and  affects  only 
judicial  enforceability  of  the  obligation. 
Most  commentators  indicated  that 
collection  activity  routinely  continues 
after  the  expiration  of  the  statute  of 
limitations.  The  temporary  and 
proposed  regulations  list  collection 
activity  on  the  part  of  the  creditor  as  a 
factor  to  be  considered  in  determining 


whether  debt  has  been  discharged. 
Thus,  even  under  the  temporary  and 
proposed  regulations,  expiration  of  the 
statute  of  limitations  would  rarely  mark 
the  date  on  which  debt  is  considered 
discharged,  because  collection  activity 
routinely  continues  after  that  date. 

In  response  to  these  comments,  the 
final  regulations  provide  that  expiration 
of  the  statute  of  limitations  for 
collection  of  an  indebtedness  is  an 
identifiable  event  for  which  a  Form 
1099-C  is  required  to  be  filed  only  if, 
and  at  such  lime  as,  a  debtor's 
affirmative  defense  of  the  expiration  of 
the  statute  of  limitations  is  upheld  in  a 
final  judgment  or  decision  of  a  judicial 
proceeding,  and  the  period  for 
appealing  the  judgment  or  decision  has 
expired. 

C.  Other  Discharges  by  Operation  of 
Law 

As  stated  above,  the  temporary  and 
proposed  regulations  provide  that  an 
identifiable  event  includes  a 
cancellation  or  extinguishment  by 
operation  of  law  that  renders  a  debt 
unenforceable  (such  as  the  expiration  of 
the  statute  of  limitations  for  collection 
of  the  indebtedness).  The  temporary  and 
proposed  regulations  do  not  specify  all 
of  the  circumstances  requiring  reporting 
under  this  identifiable  event. 

In  order  to  further  the  goal  of 
providing  an  exclusive  list  of  reporting 
events,  the  final  regulations  specif- 
those  discharges  occurring  by  oper.  tion 
of  law  that  are  required  to  be  repoited 
under  section  6050F.  In  addition  to  the 
statute  of  limitations  identifiable  event 
previously  discussed,  the  events  relating 
to  operation  of  law  that  must  be 
reported  are  (i)  a  cancellation  or 
extinguishment  of  an  indebtedness  that 
renders  a  debt  unenforceable  in  a 
receivership,  foreclosure,  or  similar 
proceeding  in  a  federal  or  State  court,  as 
described  in  section  368(a)(3)(A)(ii);  (ii) 
a  cancellation  or  extinguishment  of  an 
indebtedness  upon  the  expiration  of  a 
statutory  period  for  filing  a  claim  or 
commencing  a  deficiency  judgment 
proceeding;  (iii)  a  cancellation  or 
extinguishment  of  an  indebtedness  that 
renders  a  debt  unenforceable  pursuant 
to  a  probate  or  similar  proceeding;  and 
(iv)  a  cancellation  or  extinguishment  of 
an  indebtedness  pursuant  to  an  election 
of  foreclosure  remedies  by  a  creditor 
that  statutorily  extinguishes  or  bars  the 
creditor's  right  to  pursue  collection  of 
the  indebtedness.  This  final  event 
relating  to  an  election  of  foreclosure 
remedies  will  require  reporting  only 
where  a  mortgage  lender  or  holder  is 
barred  by  local  law  from  pursuing  a 
deficiency  judgment  or  note  collection 
proceeding  following  exercise  of  a 


power  of  sale  contained  in  a  mortgage 
or  deed  of  trust. 

A  discharge  of  indebtedness  occurring 
by  operation  of  law  not  enumerated 
above  is  not  required  to  be  reported 
under  the  final  regulations. 

D.  Collection  Activity 

Commentators  indicated  that  the 
temporary  and  proposed  regulations 
were  unclear  regarding  the  effect  of 
continuing  collection  activity  on  the 
requirement  to  report  under  section 
6050P.  The  temporary  and  proposed 
regulations  provide  that  collection 
activity  is  one  of  the  facts  and 
circumstances  to  be  taken  into  account 
in  determining  whether  a  discharge  of 
indebtedness  has  occurred.  The 
commentators  argued  that  the  final 
regulations  should  clarify  that  reporting 
is  not  required  prior  to  termination  of 
collection  efforts  on  the  part  of  the 
creditor. 

In  response  to  these  comments,  the 
final  regulations  address  the  effect  of 
collection  efforts  on  the  requirement  to 
report  under  section  6050P.  Under  the 
final  regulations,  an  identifiable  event 
occurs  and  reporting  is  required  upon  a 
decision  by  the  creditor,  or  the 
application  of  a  defined  policy  of  the 
creditor,  to  discontinue  collection 
activity  and  discharge  indebtedness.  For 
this  purpose,  a  defined  policy  may  be 
either  a  written  policy  or  a  creditor's 
established  business  practice. 

Additionally,  under  the  final 
regulations,  there  is  a  rebuttable 
presumption  that  an  identifiable  event 
has  occurred  during  a  calendar  year  if 
a  creditor  has  not  received  a  payment  on 
an  indebtedness  at  any  time  during  a  36- 
month  testing  period  ending  at  the  close 
of  the  year.  This  presumption  is 
rebutted  by  the  creditor  if  the  creditor 
(or  a  third-party  collection  agency  on 
behalf  of  the  creditor)  has  engaged  in 
significant,  bona  fide  collection  activity 
at  any  time  during  the  12-month  period 
ending  at  the  close  of  the  calendar  year, 
or  if  facts  and  circumstances  existing  as 
of  January  31  of  the  calendar  year 
following  expiration  of  the  36-month 
testing  period  indicate  that  the 
indebtedness  has  not  been  discharged. 
Under  the  final  regulations,  significant, 
bona  fide  collection  activity  does  not 
include  merely  nominal  or  ministerial 
collection  action,  such  as  an  automated 
mailing.  Further,  facts  and 
circumstances  indicating  that  an 
indebtedness  has  not  been  discharged 
include  the  existence  of  a  lien  relating 
to  the  indebtedness  against  the  debtor 
(to  the  extent  of  the  value  of  the 
security),  or  the  sale  or  packaging  for 
sale  of  the  indebtedness  by  the  creditor. 


E.  Other  Reportable  Discharges 

Under  the  temporary  and  proposed 
regulations,  an  identifiable  event 
includes  an  agreement  between  the 
applicable  financial  entity  and  the 
debtor  to  discharge  an  indebtedness, 
provided  that  the  last  event  necessary  to 
effectuate  the  discharge  has  occurred. 
The  final  regulations  retain  this 
reporting  requirement,  restating  that  an 
identifiable  event  includes  a  discharge 
of  indebtedness  pursuant  to  an 
agreement  between  an  applicable 
financial  entity  and  a  debtor  to 
discharge  indebtedness  at  less  than  full 
consideration.  As  under  the  temporary 
regulations,  this  identifiable  event  will 
not  occur  until  the  last  event  necessary 
to  effectuate  the  discharge  has  occurred. 

The  final  regulations  also  provide  that 
a  discharge  of  indebtedness  occurring 
before  the  date  on  which  an  identifiable 
event  ocgurs  may,  at  the  creditor's 
discretion,  be  reported  under  section 
6050P. 

2.  Definition  of  Indebtedness 

Commentators  objected  to  the  broad 
definition  of  indebtedness  provided  in 
the  temporary  and  proposed  regulations. 
The  temporary  and  proposed 
regulations  provide  that,  for  purposes  of 
reporting  the  amount  of  indebtedness 
discharged,  an  indebtedness  is  any 
amount  owed  to  the  creditor  including 
principal,  interest,  penalties,  fees, 
administrative  costs,  and  fines,  to  the 
extent  the  amount  constitutes  an 
indebtedness  under  section  61(a)(12). 
Commentators  argued  that  this 
definition  is  overly  broad  and  should  be 
amended  to  include  principal  only  (or 
the  primary  indebtedness  in  the  case  of 
a  non-lending  transaction).  In  response 
to  these  comments,  the  final  regulations 
provide  certain  exceptions  relating  to 
the  reporting  of  amounts  other  than 
stated  principal. 

A.  Reporting  of  Interest 

Commentators  offered  two  main 
objections  to  the  reporting  of  interest. 
First,  commentators  stated  that 
reporting  interest  was  burdensome 
because  interest  is  not  tracked  by 
lenders  once  indebtedness  is  written  off 
or  placed  on  nonaccrual  status  on  the 
lender's  books.  Second,  commentators 
suggested  that  reporting  of  interest 
would  be  of  marginal  benefit  to  the  IRS 
because  in  many  cases  discharged 
interest  may  be  excluded  from  gross 
income  under  sections  108(e)(2)  and 
111. 

In  response  to  these  comments,  and  in 
an  effort  to  reduce  the  information 
reporting  burden  on  affected  filers,  the 
final  regulations  do  not  require  the 


reporting  of  amounts  of  discharged 
interest  (whether  or  not  arising  in 
connection  with  a  lending  transaction), 
despite  the  fact  that  some  discharged 
interest  will  give  rise  to  gross  income. 
However,  at  the  option  of  the  applicable 
financial  entity,  interest  may  be 
included  in  the  amount  reported. 
Additionally,  as  provided  in  Notice  94- 
73,  in  the  case  of  a  discharge  of 
indebtedness  before  December  22,  1996, 
no  penalties  will  be  imposed  for  failure 
to  report  an  amount  other  than  principal 
in  the  case  of  indebtedness  arising  in 
connection  with  a  lending  transaction. 

B.  Penalties,  Fees,  Administrative  Costs, 
and  Fines 

Commentators  also  argued  that,  like 
interest,  penalties,  fees,  administrative 
costs,  and  fines  are  not  tracked  by 
lenders  once  an  indebtedness  is  written 
off  on  the  books  of  the  lender.  Thus, 
they  contended,  tracking  these  amounts 
would  require  additional  computer 
programming  and  recordkeeping,  and 
would  be  very  costly.  With  respect  to 
lending  transactions,  the  IRS  and 
Treasury  have  concluded  that  the 
benefits  that  would  be  derived  from 
requiring  the  reporting  of  penalties,  fees, 
administrative  costs,  and  fines  are 
outweighed  by  the  burden  associated 
with  the  requirement.  Accordingly,  the 
final  regulations  provide  that,  in  the 
case  of  a  lending  transaction,  only 
discharged  amounts  of  stated  principal 
are  required  to  be  reported.  In  the  case 
of  non-lending  transactions,  the  amount 
owed,  such  as  a  fee,  fine,  or  penalty,  is 
reportable  if  discharged. 

3.  Reporting  for  Multiple  Debtors 

Commentators  recommended  that  the 
multiple  debtor  rules  of  the  temporary 
and  proposed  regulations  be  amended 
so  that  reporting  is  required  only  with 
respect  to  the  primary  or  first-named 
debtor  on  the  lender's  account.  The 
rationale  for  this  approach  is  that,  in 
general,  lenders  track  loans  involving 
multiple  debtors  only  by  the  name  of 
the  borrower  of  record,  and  thus,  the 
information  required  to  be  reported 
under  section  6050P  (e.g.,  the  name, 
address,  and  taxpayer  identification 
number  (TIN))  for  debtors  other  than  the 
primary  debtor  is  generally  not  available 
to  lenders.  In  addition,  the 
commentators  pointed  out  that  most 
other  information  return  regulations 
require  reporting  only  with  respect  to  a 
single  taxpayer  (e.g.,  §  1.6050H-1 
requires  reporting  only  with  respect  to 
one  designated  interest  payor  even  if 
multiple  debtors  are  liable  on  a 
mortgage).  Finally,  these  commentators 
stated  that  the  majority  of  multiple 
debtor  situations  involve  a  husband  and 


wife  who  will  likely  file  a  joint  return, 
and  therefore,  requiring  reporting  for 
each  debtor  is  not  necessary. 

The  IRS  and  Treasury'  believe, 
however,  that  requiring  reporting  for 
multiple  debtors  is  consistent  with 
section  6050P(a)(l),  which  provides  that 
the  reporting  of  a  name,  address,  and 
TIN  is  required  for  each  person  whose 
indebtedness  was  discharged.  Further, 
while  reporting  with  respect  to  only  one 
taxpayer  is  required  under  many 
information  reporting  sections  of  the 
Code,  section  6050J,  which  is 
comparable  to  section  6050P  in  that  it 
relates  to  the  reporting  of  acquisitions 
and  abandonments  of  property  securing 
indebtedness,  requires  reporting  for 
each  person  who  is  a  borrower  with 
respect  to  the  secured  indebtedness. 
Moreover,  in  Notice  94^73,  the  IRS 
addressed  the  concerns  of  commentators 
by  providing  that  no  penalties  would  be 
imposed  for  failure  to  report  a  discharge 
of  indebtedness  for  other  than  the 
f)rimary  (or  first-named)  debtor  in  the 
case  of  indebtedness  incurred  before 
January  1,  1995,  thus  allowing  creditors 
time  to  begin  collecting  the  necessary 
information  for  all  debtors  in  the  case  of 
indebtedness  incurred  after  December 
31,  1994.  The  final  regulations 
incorporate  this  relief. 

In  order  to  reduce  the  information 
reporting  burden  on  applicable  financial 
entities,  the  final  regulations  contain 
two  exceptions  relating  to  multiple 
debtor  reporting.  In  the  case  of 
indebtedness  of  less  than  $10,000 
incurred  on  or  after  January  1,  1995,  that 
involves  multiple  debtors,  reporting  is 
required  only  for  the  primary  (or  first- 
named)  debtor.  Additionally,  to  avoid 
duplication,  the  final  regulations 
provide  a  husband/wife  exception  to  the 
requirement  for  reporting  in  the  case  of 
multiple  debtors.  Under  this  exception, 
only  one  Form  1099-C  must  be 
prepared  if  the  creditor  knows,  or  has 
reason  to  know,  that  the  co-obligors 
were  husband  and  wife  living  at  the 
same  address  when  the  indebtedness 
was  incurred,  and  does  not  know  or 
have  reason  to  know  that  such 
circumstances  have  changed  at  the  time 
of  the  discharge.  These  two  exceptions 
apply  to  discharges  of  indebtedness 
after  December  31,  1994. 

The  final  regulations  retain  the  rule  of 
the  temporary  and  proposed  regulations 
relating  to  the  amount  to  be  reported 
with  respect  to  each  joint  and  several 
debtor. 

4.  Multiple  Creditors/Lending  Pools/ 
REMICs 

Commentators  indicated  that  further 
guidance  should  be  provided  in  the 
final  regulations  regarding  section 
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6050F  reporting  obligations  in  the  case 
of  p>articipation  loans,  lending  pools, 
and  other  multiple-creditor  situations. 
In  response  to  these  comments,  the  final 
regulations  provide  a  general  rule  that, 
in  the  case  of  an  indebtedness  owned 
(or  treated  as  owned  for  federal  income 
tax  purposes)  by  more  than  one  creditor, 
each  creditor  that  is  an  applicable 
financial  entity  must  comply  with  the 
reporting  requirements  of  this  section 
with  respect  to  any  discharge  of 
indebtedness  of  $600  or  more  allocable 
to  such  creditor.  A  creditor  will  be 
considered  to  have  complied  with  the 
requirements  of  this  section  if  a  lead 
bank  or  other  designee  of  the  creditor 
complies  on  its  behalf. 

Comments  were  received  advocating 
an  exception  from  reporting  for 
discharges  of  certain  widely-owned 
securitized  indebtedness.  The 
commentators  reasoned  that  the  owners 
of  widely-held  securitized  indebtedness 
will  generally  have  no  knowledge 
regarding  when  a  discharge  occurs,  or 
the  amount  of  discharged  debt  allocable 
to  each  owner.  Further,  commentators 
suggested  that  it  is  likely  that  a 
significant  portion  of  such  securitized 
indebtedness  may  be  owned  by  persons 
that  are  not  applicable  financial  entities 
and.  therefore,  are  not  subject  to  section 
6050P. 

The  IRS  and  Treasury  believe, 
however,  that  it  would  be  inconsistent 
with  the  purpose  of  section  6050P  to 
provide  a  general  exception  from 
reporting  for  such  securitized 
indebtedness.  Section  6050P  is  intended 
to  increase  the  likelihood  that  a  debtor 
will  comply  with  the  tax  laws  relating 
to  discharge  of  indebtedness  by 
requiring  the  reporting  of  that  event  to 
the  IRS.  The  fact  that  indebtedness  has 
been  securitized  and  sold  to  numerous 
owners  generally  does  not  affect  the  tax 
consequences  to  the  debtor  upon  a 
discharge  of  that  indebtedness.  Thus, 
the  IRS  and  Treasury  do  not  believe  that 
a  discharge  of  indebtedness  should  be 
excepted  from  section  6050P  reporting 
simply  because  that  indebtedness  was 
part  of  a  securitization  arrangement. 

Commentators  also  argued  that  the 
discharge  of  an  indebtedness  held  by  a 
real  estate  mortgage  investment  conduit 
(REMIC)  should  not  be  required  to  be 
reported  under  section  6050P.  Because 
a  REMIC  is  not  an  applicable  financial 
entity,  commentators  contended  that 
section  6050P  should  not  apply  upon  a 
discharge  of  indebtedness  held  bv  a 
REMIC. 

However,  section  860F(e)  provides 
that,  for  purposes  of  subtitle  F  of  the 
Code  (Procedure  and  Administration, 
including  section  60.50P),  a  REMIC  is 
treated  as  a  partnership  and  holders  of 


residual  interests  in  the  REMIC  are 
treated  as  partners.  Under  the  final 
regulations,  indebtedness  owned  by  a 
partnership  is  treated  as  owned  by  the 
partners.  Thus,  arguably  a  discharge  of 
REMIC  indebtedness  should  be  treated 
similar  to  partnership  indebtedness  and 
thus  should  be  reported  to  the  extent  the 
residual  owners  of  the  REMIC  are 
applicable  financial  entities. 

Because  the  IRS  and  Treasury  believe 
that  further  study  of  these  issues  is 
warranted,  the  final  regulations  reserve 
on  the  application  of  section  6050P  to 
discharges  of  indebtedness  held  (1)  in  a 
pass-through  securitized  indebtedness 
arrangement,  or  (2)  by  a  REMIC.  For  this 
purpose,  a  pass-through  securitized 
indebtedness  arrangement  is  any 
arrangement  whereby  one  or  more  debt 
obligations  are  pooled  and  held  for 
twenty  or  more  persons  whose  interests 
in  the  debt  obligations  are  undivided  co- 
ownership  interests  that  are  freely 
transferrable.  Co-ownership  interests 
that  are  actively  traded  personal 
property  (as  defined  in  §  1.1092(d)-l) 
are  presumed  to  be  freely  transferrable 
and  held  by  twenty  or  more  persons. 
Pending  issuance  of  further  guidance, 
no  penalties  will  be  imposed  for  failure 
to  report  a  discharge  of  indebtedness 
held  under  these  circumstances.  This 
relief  from  penalties  does  not  extend  to 
arrangements  formed  for  a  principal 
purpose  of  avoiding  the  reporting 
requirements  of  this  section.  The  IRS 
and  Treasury  welcome  comments 
regarding  compliance  with  section 
6050P  in  the  case  of  pass-through 
securitized  indebtedness  arrangements 
and  REMICs. 

5.  Coordination  of  Form  1099-A  and 
Form  1099-C 

The  legislative  history  to  section 
6050P  indicates  that  Congress  intended 
that  the  IRS  and  Treasury  coordinate 
reporting  under  section  6050P  with  the 
reporting  required  under  section  60.50J. 
Section  60501  requires  information 
relating  to  foreclosures  and 
abandonments  of  secured  property  to  be 
reported  on  Form  1099-A. 

The  final  regulations  provide  that  if, 
in  the  same  calendar  year,  a  discharge 
of  indebtedness  reportable  under 
section  6050P  occurs  in  connection  with 
a  foreclosure  or  abandonment  of  secured 
property  reportable  under  .section  6050J, 
it  is  not  neces.sary  to  file  both  a  Form 
1099-A  and  a  Form  1099-C  for  the  same 
debtor.  Under  the  final  regulations,  the 
filing  requirements  of  section  BOSOJ  will 
be  satisfied  with  respect  to  a  debtor  if, 
in  lieu  of  filing  a  Form  1099-A.  a  Form 
1099-C  is  filed  in  accordance  with  the 
instructions  for  the  tiling  of  that  form. 
This  coordinated  filing  provision 


applies  to  discharges  of  indebtedness 
after  December  31. 1994. 

6.  Direct  or  Indirect  Subsidiary 

Commentators  requested  that  the  final 
regulations  include  a  definition  of  a 
direct  or  indirect  subsidiary  for 
purposes  of  section  6050P.  Section 
6050P(c)(l)(C)  provides  that  the 
definition  of  applicable  financial  entity 
includes  a  direct  or  indirect  subsidiary 
of  an  entity  described  in  section 
6050P(c)(l)(A).  In  response  to  these 
comments,  the  final  regulations  provide 
that,  for  purposes  of  section 
6050P(c)(l)(C).  the  term  direct  or 
indirect  subsidiary  means  a  corporation 
in  a  chain  of  corporations  beginning 
with  the  entity  described  in  section 
6050P(c)(l)(A),  if  at  least  50  percent  of 
the  total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote,  or  at 
least  50  percent  of  the  total  value  of  all 
classes  of  stock,  of  such  corporation  is 
directly  owned  by  the  entity  described 
in  section  6050P(c)(l)(A),  or  by  one  or 
more  other  corporations  in  the  chain. 

7.  Other  Exceptions  From  Reporting 

The  IRS  and  Treasury  received 
numerous  comments  advocating  that  the 
final  regulations  include  exceptions 
from  reporting  with  respect  to  certain 
discharges  of  indebtedness. 

A.  Reporting  for  Non-U.S.  Debtors 

Comments  were  received  relating  to 
the  inclusion  in  final  regulations  of  an 
exception  for  reporting  discharges  of 
indebtedness  of  certain  foreign  debtors. 
These  comments  noted  that,  in  some 
cases,  discharges  of  indebtedness  that 
involve  such  debtors  will  not  result  in 
income  that  is  taxable  in  the  United 
States. 

On  the  other  hand,  there  clearly  are 
cases  in  which  a  foreign  person  may  be 
subject  to  U.S.  tax  with  respect  to  a 
discharge  of  indebtedness.  Because 
there  is  no  clear  guidance  on  which 
financial  institutions  may  rely  for 
purposes  of  determining  whether  a 
foreign  person  would  be  subject  to  U.S. 
tax  with  respect  to  cancellation  of 
indebtedness  income,  it  is  not 
appropriate  to  provide  a  general 
exception  for  foreign  persons.  However, 
the  IRS  and  Treasury  are  continuing  to 
study  the  issue  of  whether  reporting  is 
necessary  in  the  case  of  foreign  debtors 
whose  debt  is  discharged  by  foreign 
branches  of  U.S.  financial  institutions. 
Accordingly,  pending  the  issuance  of 
further  guidance,  no  penalties  will  be 
imposed  if  an  applicable  financial  entity 
fails  to  report  a  discharge  of 
indebtedness  of  a  foreign  debtor  by  a 
fdreign  branch  of  the  entity. 


B.  Reporting  Where  Debt  Is  Acquired  by 
Related  Persons 

Comments  were  received  requesting 
that  the  final  regulations  clarify  whether 
reporting  is  required  in  circumstances 
in  which  there  is  a  deemed  discharge  of 
indebtedness  pursuant  to  the 
regulations  under  section  108(e)(4). 
Section  108(e)(4)  and  implementing 
regulations  (see  §  1.108-2)  provide  that 
the  acquisition  of  outstanding 
indebtedness  by  a  person  related  to  the 
debtor  from  a  person  who  is  not  related 
to  the  debtor  is  treated  as  if  the  debtor 
had  acquired  the  indebtedness  and  may 
result  in  a  realization  by  the  debtor  of 
income  from  discharge  of  indebtedness. 
Commentators  indicated  that  applicable 
financial  entities  often  will  be  unaware 
that  the  conditions  of  section  108(e)(4) 
have  been  satisfied  and  that  the  debtor's 
indebtedness  is  con.sidered  to  have  been 
discharged.  In  response  to  these 
comments,  the  final  regulations  provide 
that  no  reporting  is  required  under 
section  6050P  in  the  case  of  a  discharge 
of  indebtedness  under  section  t08(e)(4) 
unless  the  disposition  of  the 
indebtedness  by  the  creditor  was  made 
with  a  view  to  avoiding  the  reporting 
requirements  of  this  section. 

C.  Reporting  for  Guarantors  of 
Indebtedness 

Commentators  also  requested 
guidance  on  whether,  and  under  what 
circumstances,  a  Form  1099-C  must  be 
filed  for  a  guarantor  of  an  indebtedness 
when  the  underlying  indebtedness  is 
discharged.  The  final  regulations 
provide  that,  in  the  case  of  guaranteed 
debt,  a  guarantor  is  not  treated  as  a 
debtor  for  purposes  of  reporting  under 
section  6050P.  Thus,  reporting  for 
guarantors  is  not  required. 

D.  Reporting  for  Non-lending 
Transactions 

A  number  of  comments  were  received 
advocating  an  exception  in  the  final 
regulations  for  discharges  of 
indebtedness  where  the  indebtedness  is 
incurred  in  a  non-lending  transaction. 
Advocates  of  this  exception  argued  that 
the  primary  reason  applicable  financial 
entities,  and  not  all  trade  or  businesses, 
were  made  subject  to  section  6050P  is 
that  financial  entities  have  extensive 
involvement  in  lending  transactions 
where  the  majority  of  discharges  of 
indebtedness  will  occur.  Commentators 
argued  that  when  an  applicable 
financial  entity  is  a  creditor  as  a  result 
of  a  non-lending  transaction,  it  should 
be  treated  in  the  same  maimer  as  a  non- 
applicable  financial  entity  with  respect 
to  that  indebtedness,  and  not  be  subject 
to  section  6050P  if  a  discharge  occurs. 


Neither  the  language  of  section  6050P 
nor  its  legislative  history  provides  any 
indication  that  Congress  intended  for 
discharges  of  non-iending  indebtedness 
to  be  excluded  from  reporting. 
Moreover,  it  makes  no  difference  in 
determining  whether  a  debtor  has 
income  under  section  61(a)(12)  that  the 
indebtedness  was  incurred  in  a  non- 
lending  transaction.  Accordingly,  the 
final  regulations  do  not  adopt  this 
suggestion. 

E.  Reporting  of  Disputed  Liabilities 

The  temporary  and  proposed 
regulations  do  not  address  the  reporting 
requirements  under  section  6050P  in  the 
case  of  the  settlement  of  a  disputed 
liability.  The  preamble  to  the  temporary 
regulations  solicited  public  comment 
relating  to  this  issue.  Several 
commentators  urged  that  the  final 
regulations  include  an  exception  from 
reporting  for  settlements  of  bona  fide 
disputed  liabilities. 

The  determination  regarding  whether 
the  settlement  of  a  disputed  liability 
results  in  discharge  of  indebtedness 
income  under  section  61(a)(12)  is 
inherently  factual.  Thus,  it  continues  to 
be  the  position  of  the  IRS  and  Treasury 
that  this  issue  should  be  addressed  on 
a  case-by-case  basis,  rather  than  by  these 
final  regulations.  Therefore,  the  final 
regulations  do  not  provide  an  exception 
from  reporting  for  disputed  liabilities. 
Instead,  resolution  of  the  question  of 
whether  there  may  have  been  a 
discharge  of  indebtedness  reportable 
under  this  section  remains  the 
obligation  of  the  applicable  financial 
entity.  The  IRS  and  Treasury  recognize 
that  a  creditor  and  debtor  may  take 
inconsistent  positions  on  this  issue.  The 
IRS  does  not  intend  to  impose  penalties 
for  good  faith  failures  to  report 
settlements  that  constitute  discharges  of 
indebtedness. 

8.  Miscellaneous  Comments 

Comments  were  also  received  relating 
to  whether  applicable  financial  entities 
have  any  information  reporting 
obligations  in  instances  where  payments 
are  received  on  previously  discharged 
debts.  In  response  to  those  inquiries,  the 
final  regulations  clarify  that  no 
additional  reporting  or  Form  1099-C 
correction  is  required  if  a  creditor 
receives  a  payment  of  all  or  a  portion  of 
a  discharged  debt  that  has  been  reported 
to  the  IRS  for  a  prior  calendar  year. 

Comments  were  received  respecting 
the  TIN  solicitation  requirements  of  the 
temporary  and  proposed  regulations.  In 
response  to  those  comments,  the  final 
regulations  provide  that  a  reasonable 
effort  (rather  than  all  reasonable  efforts) 
must  be  made  to  obtain  the  correct 


name/TIN  combination  of  the  person 
whose  indebtedness  is  discharged. 
The  IRS  and  Treasury  received  a 
number  of  other  comments  in  addition 
to  those  summarized  above.  Some  of  the 
suggestions  contained  in  the  comments 
have  been  adopted  in  the  final 
regulations.  Other  suggested  changes 
were  not  adopted  primarily  because 
those  suggestions  were  inconsistent 
with  the  purpose  of  the  statute  and  its 
legislative  history. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  forcommfent  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Sharon  L.  Hall  and 
Michael  F.  Schmit,  Office  of  the 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.6050P-1T  and  adding  an 
entry  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S  C.  7805.  *   *   » 
Section  1.6050P-1  also  issued  under  26 
U.S.C.  6050P.  •  *  * 
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rdr  >.  Sections  1.6050P-0  and 
1.6050P-1  are  added  to  read  as  follows: 

§i.6O5OP-0    TaMe  of  content*. 

This  section  lists  the  major  captions 
that  appear  in  $  1 .6050F-1 . 

1 1 .  6050P- 1     Information  reporting  for 
discharges  of  indebtedness  by  certain 
financial  entities 

(a)  Reporting  requirement. 

(1)  In  general 

(2)  No  aggregation. 

(3)  Amounts  not  includible  in  income. 

(4)  Time  and  place  for  reporting, 
(i)  In  general. 

(ii)  Indebtedness  discharged  in  bankruptcy. 

(b)  Date  of  discharge. 

(1)  In  general. 

(2)  Identiriable  events, 
(i)  In  general. 

(ii)  Statute  of  limitations. 

(iii)  Decision  to  discontinue  collection 

activity;  creditor's  defined  policy, 
(iv)  E.xpiration  of  non-payment  testing 

f)eriod. 

(3)  Permitted  reporting. 

(c)  Indebtedness. 

Id)  Exceptions  from  reporting  requirement. 

(1)  Certain  bankruptcy  discharges, 
(i)  In  general 

(ii)  Business  or  investment  debt 

(2)  Interest. 

(3)  Non-principal  amounts  in  lending 

transactions. 

(4)  Indebtedness  of  foreign  persons  held  by 

foreign  branches  of  U.S.  financial 

institutions, 
(i)  Reporting  requirements, 
(ii)  Definition. 

(5)  Acquisition  of  indebtedness  by  related 

party 

(6)  Releases. 

(7)  Guarantors  and  sureties. 

(e)  Additional  rules. 

(1)  Multiple  debtors, 
(i)  In  general. 

(ii)  Amount  to  be  reported. 

(2)  Multiple  creditors, 
(i)  In  general. 

(ii)  Partnerships. 

(iii)  Pass-through  securitized  indebtedness 
arrangement. 

(A)  Reporting  requirements 

(B)  Definition, 
(iv)  REMICs. 

(3)  Coordination  with  reporting  under  section 

6050). 

(4)  Direct  or  indirect  subsidiary. 

(5)  Use  of  magnetic  media. 

(6)  TIN  solicitation  requirement, 
(i)  In  general. 

(ii)  Manner  of  soliciting  TIN. 

(7)  Recordkeeping  requirements. 

(8)  No  multiple  reporting 

(f)  Requirement  to  furnish  statement. 

(1)  In  general. 

(2)  Furnishing  copy  of  Form  1099-C, 

(3)  Time  and  place  for  furnishing  statement. 

(g)  Penalties 

(h)  Effective  dates. 

(1)  In  genera). 

(2)  EarlMT  aypUcah>«. 


§1.6050P-1  Information  reporting  for 
discharges  of  Indebtedness  by  certain 
financial  antitiM. 

(a)  Reporting  requirement — (1)  In 
general.  Except  as  provided  in 
paragraph  (d)  of  this  set:tion,  any 
applicable  financial  entity  (as  defined  in 
section  6050P(c)(l))  that  discharges  an 
indebtedness  of  any  person  (within  the 
meaning  of  section  7701(a)(1))  of  at  least 
$600  during  a  calendar  year  must  file  an 
information  return  on  Form  1099-C 
with  the  Internal  Revenue  Service. 
Solely  for  purposes  of  the  reporting 
requirements  of  section  6050P  and  this 
section,  a  discharge  of  indebtedness  is 
deemed  to  have  occurred,  except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  if  and  only  if  there  has  occurred 
an  identifiable  event  described  in 
paragraph  {b)(2)  of  this  sedion,  whether 
or  not  an  actual  discharge  of 
indebtedness  has  occurred  on  or  before 
the  date  on  which  the  identifiable  event 
has  occurred.  The  return  must  include 
the  following  information — 

(i)  The  name,  address,  and  taxpayer 
identification  number  (TIN),  as  defined 
in  section  7701(a)(41),  of  each  person 
for  which  there  was  an  identifiable 
event  during  the  calendar  year: 

(ii)  The  date  on  which  the  identiflable 
event  occurred,  as  described  in 
paragraph  (b)  of  this  section: 

(iii)  Tne  amount  of  indebtedness 
discharged,  as  described  in  paragraph 
(c)  of  this  section; 

(iv)  An  indication  whether  the 
identiHable  event  was  a  discharge  of 
indebtedness  in  a  bankruptcy,  if  known: 
and 

(v)  Any  other  information  required  by 
Form  1099-C  or  its  instructions,  or 
current  revenue  procedures. 

(2)  No  aggregation.  For  purposes  of 
reporting  under  this  section,  multiple 
discharges  of  indebtedness  of  less  than 
$600  are  not  required  to  be  aggregated 
unless  such  separate  discharges  are 
pursuant  to  a  plan  to  evade  the 
reporting  requirements  of  this  section. 

(3)  Amounts  not  includible  in  income. 
Except  as  otherwise  provided  in  this 
section,  discharged  indebtedness  must 
be  reported  regardless  of  whether  the 
debtor  is  subject  to  tax  on  the 
discharged  debt  under  sections  61  and 
108  or  otherwise  by  applicable  law. 

(4)  Time  and  place  for  reporting — (i) 
In  general.  Except  as  provided  in 
paragraph  (a)(4)(ii)  of  this  section, 
returns  required  by  this  section  must  be 
filed  with  the  Internal  Revenue  Service 
office  designated  in  the  instructions  for 
Form  1099-C  on  or  before  February  28 
of  the  year  following  the  calendar  year 
in  which  the  identifiable  event  occurs. 

(ii)  Indebtedness  discharged  in 
bankruptcy.  Indebtedness  dtacharf^tid  m 


bankruptcy  shat  la  required  to  be 
reported  under  this  section  must  be 
reported  for  the  later  of  the  calendar 
year  in  which  the  amount  of  discharged 
indebtedness  first  becomes 
ascertainable,  or  the  calendar  year  in 
which  the  identifiable  event  occurs. 

(b)  Date  of  discharge— Ci)  In  general. 
Solely  for  purposes  of  this  section, 
except  as  provided  in  paragraph  (b)(3)  of 
this  section,  indebtedness  is  discharged 
on  the  date  of  the  occurrence  of  an 
identifiable  event  specified  in  paragraph 
(b)(2)  of  this  section. 

(2)  Identifiable  events — (i)  In  general. 
An  identifiable  event  is — 

(A)  A  discharge  of  indebtedness  under 
title  11  of  the  United  States  Code 
(bankruptcy); 

(B)  A  cancellation  or  extinguishment 
of  an  indebtedness  that  renders  a  debt 
unenforceable  in  a  receivership, 
foreclosure,  or  similar  proceeding  in  a   . 
federal  or  State  court,  as  described  in 
section  368(a)(3)(A)(ii)  (other  than  a 
discharge  described  in  paragraph 
(b)(2)(i)(A)  of  this  section); 

(C)  A  cancellation  or  extinguishment 
of  an  indebtedness  upon  the  expiration 
of  the  statute  of  limitations  for 
collection  of  an  indebtedness,  subject  to 
the  limitations  described  in  paragraph 
(b)(2)(ii)  of  this  section,  or  upon  the 
expiration  of  a  statutor\'  period  for  filing 
a  claim  or  commencing  a  deficiency 
judgment  proceeding; 

(D)  A  cancellation  or  extinguishment 
of  an  indebtedness  pursuant  to  an 
election  of  foreclosure  remedies  by  a 
creditor  that  statutorily  extinguishes  or 
bars  the  creditors  right  to  pursue 
collection  of  the  indebtedness; 

(E)  A  cancellation  or  extinguishment 
of  an  indebtedness  that  renders  a  debt 
unenforceable  pursuant  to  a  probate  or 
similar  proceeding; 

(F)  A  discharge  of  indebtedness 
pursuant  to  an  agreement  between  an 
applicable  financial  entity  and  a  debtor 
to  discharge  indebtedness  at  less  than 
full  consideration; 

(G)  A  discharge  of  indebtedness 
pursuant  to  a  decision  by  the  creditor, 
or  the  application  of  a  defined  policy  of 
the  creditor,  to  discontinue  collection 
activity  and  discharge  debt;  or 

(H)  The  expiration  of  the  non- 
payment testing  period,  as  described  in 
paragraph  (b)(2)(iv)  of  this  section. 

[ii]  Statute  of  limitations.  In  the  case 
of  an  expiration  of  the  statute  of 
limitations  for  collection  of  an 
indebtedness,  an  identifiable  event 
occurs  under  paragraph  (b)(2)(i)(C)  of 
this  section  only  if,  and  at  such  time  as, 
a  debtor's  affirmative  statute  of 
limitations  defense  is  upheld  in  a  final 
judgment  or  decision  of  a  judicial 
proceeditTg,  and  the  period  for 


appealing  the  judgment  or  aecision  nas 
expired. 

(iii)  Decision  to  discontinue  collection 
activity;  creditor's  defined  policy.  For 
purposes  of  the  identifiable  event 
described  in  paragraph  (b)(2)(i)(G)  of 
this  section,  a  creditor's  defined  policy 
includes  both  a  written  policy  of  the 
creditor  and  the  creditor's  established 
business  practice.  Thus,  for  example,  a 
creditor's  established  practice  to 
discontinue  collection  activity  and 
abandon  debts  upon  expiration  of  a 
particular  non-payment  period  is 
considered  a  defined  policy  for 
purposes  of  paragraph  (b)(2)(i)(G)  of  this 
section. 

(iv)  Expiration  of  non-payment  testing 
period.  There  is  a  rebuttable 
presumption  that  an  identifiable  event 
under  paragraph  (b)(2)(i)(H)  of  this 
section  has  occurred  during  a  calendar 
year  if  a  creditor  has  not  received  a 
payment  on  an  indebtedness  at  any  time 
during  a  testing  perfod  (as  defined  in 
this  paragraph  (b)(2)(iv))  ending  at  the 
close  of  the  year.  The  testing  period  is 
a  36-month  period  increased  by  the 
number  of  calendar  months  during  all  or 
part  of  which  the  creditor  was 
precluded  from  engaging  in  collection 
activity  by  a  stay  in  bankruptcy  or 
similar  bar  under  state  or  local  law.  The 
presumption  that  an  identifiable  event 
has  occurred  may  be  rebutted  by  the 
creditor  if  the  creditor  (or  a  third-party 
collection  agency  on  behalf  of  the 
creditor)  has  engaged  in  significant, 
bona  fide  collection  activity  at  any  time 
during  the  12-month  period  ending  at 
the  close  of  the  calendar  year,  or  if  facts 
and  circumstances  existing  as  of  January 
31  of  the  calendar  year  following 
expiration  of  the  36-month  period 
indicate  that  the  indebtedness  has  not 
been  discharged.  For  purposes  of  this 
paragraph  (b)(2)(iv) — 

(A)  Significant,  bona  fide  collection 
activity  does  not  include  merely 
nominal  or  ministerial  collection  action, 
such  as  an  automated  mailing; 

(B)  Facts  and  circumstances 
indicating  that  an  indebtedness  has  not 
been  discharged  include  the  existence  of 
a  lien  relating  to  the  indebtedness 
against  the  debtor  (to  the  extent  of  the 
value  of  the  security),  or  the  sale  or 
packaging  for  sale  of  the  indebtedness 
by  the  creditor;  and 

(C)  In  no  event  will  an  identifiable 
event  described  in  paragraph  (h){2)(i)(H) 
of  this  section  occur  prior  to  December 
31,  1997. 

(3)  Permitted  reporting.  If  a  discharge 
of  indebtedness  occurs  before  the  date 
on  which  an  identifiable  event  occurs, 
the  discharge  may,  at  the  creditor's 
discretion,  be  reported  under  this 
section. 


icj  Indebtedness.  For  purposes  of  this 
section,  indebtedness  means  any 
amount  owed  to  an  applicable  financial 
entity,  including  stated  principal,  fees, 
stated  interest,  penalties,  administrative 
costs  and  fines.  The  amount  of 
indebtedness  discharged  may  represent 
all,  or  only  a  part,  of  the  total  amount 
owed  to  the  applicable  financial  entity. 

(d)  Exceptions  from  reporting 
requirement — (1)  Certain  bankruptcy 
discharges — (i)  In  general.  Reporting  is 
required  under  this  section  in  the  case 
of  a  discharge  of  indebtedness  in 
bankruptcy  only  if  the  creditor  knows 
from  information  included  in  the 
reporting  entity's  books  and  records 
pertaining  to  the  indebtedness  that  the 
debt  was  incurred  for  business  or 
investment  purposes  as  defined  in 
paragraph  (d)(l)(ii)  of  this  section. 

(ii)  Business  or  investment  debt. 
Indebtedness  is  considered  incurred  for 
business  purposes  if  it  is  incurred  in 
connection  with  the  conduct  of  any 
trade  or  business  other  than  the  trade  or 
business  of  performing  services  as  an 
employee.  Indebtedness  is  considered 
incurred  for  investment  purposes  if  it  is 
incurred  to  purchase  property  held  for 
investment,  as  defined  in  section 
163(d)(5). 

(2)  Interest.  The  discharge  of  an 
amount  of  indebtedness  that  is  interest 
is  not  required  to  be  reported  under  this 
section. 

(3)  Non-principal  amounts  in  lending 
transactions.  In  the  case  of  a  lending 
transaction,  the  discharge  of  an  amount 
other  than  stated  principal  is  not 
required  to  be  reported  under  this 
section.  For  this  purpose,  a  lending 
transaction  is  any  transaction  in  which 
a  lender  loans  money  to,  or  makes 
advances  on  behalf  of,  a  borrower 
(including  revolving  credits  and  lines  of 
credit). 

(4)  Indebtedness  of  foreign  debtors 
held  by  foreign  branches  of  U.S. 
financial  institutions — (i)  Reporting 
requirements.  [Reserved] 

(ii)  Definition.  An  indebtedness  held 
by  a  foreign  branch  of  a  U.S.  financial 
institution  is  described  in  this 
paragraph  (d)(4)  only  if — 

(A)  The  financial  institution  is 
engaged  through  a  branch  or  office  in 
the  active  conduct  of  a  banking  or 
similar  business  outside  the  United 
States; 

(B)  The  branch  or  office  is  a 
permanent  place  of  business  that  is 
regularly  maintained,  occupied,  and 
used  to  carry  on  a  banking  or  similar 
financial  business; 

(C)  The  business  is  conducted  by  at 
least  one  employee  of  the  branch  or 
office  who  is  regularly  in  attendance  at 


such  place  of  business  during  normal 
working  hours; 

(D)  The  indebtedness  is  extended 
outside  of  the  United  States  by  the 
branch  or  office  in  connection  with  that 
trade  or  business;  and 

(E)  The  financial  institution  does  not 
know  or  have  reason  to  know  that  the 
debtor  is  a  United  States  person. 

(5)  Acquisition  of  indebtedness  by 
related  party.  No  reporting  is  required 
under  this  section  in  the  case  of  a 
deemed  discharge  of  indebtedness 
under  section  108(e)(4)  (relating  to  the 
acquisition  of  an  indebtedness  by  a 
person  related  to  the  debtor),  unless  the 
disposition  of  the  indebtedness  by  the 
creditor  was  made  with  a  view  to' 
avoiding  the  reporting  requirements  of 
this  section. 

(6)  Releases.  The  release  of  a  co- 
obligor  is  not  required  to  be  reported 
under  this  section  if  the  remaining 
debtors  remain  liable  for  the  full  amount 
of  any  unpaid  indebtedness. 

(7)  Guarantors  and  sureties.  Solely  for 
purposes  of  the  reporting  requirements 
of  this  section,  a  guarantor  is  not  a 
debtor.  Thus,  in  the  case  of  guaranteed 
indebtedness,  reporting  under  this 
section  is  not  required  with  respect  to 

a  guarantor,  whether  or  not  there  has 
been  a  default  and  demand  for  payment 
made  upon  the  guarantor. 

(e)  Additional  rules — (1)  Multiple 
debtors — (i)  In  general.  In  the  case  of 
indebtedness  of  $10,000  or  more 
incurred  on  or  after  January  1,  1995,  that 
involves  more  than  one  debtor,  a 
reporting  entity  is  subject  to  the 
requirements  of  paragraph  (a)  of  this 
section  for  each  debtor  discharged  from 
such  indebtedness.  In  the  case  of 
indebtedness  incurred  prior  to  January 
1,  1995,  and  indebtedness  of  less  than 
$10,000  incurred  on  or  after  January  1, 
1995,  involving  multiple  debtors, 
reporting  under  this  section  is  required 
only  with  respect  to  the  primary  (or 
first-named)  debtor.  Additionally,  only 
one  return  of  information  is  required 
under  this  section  if  the  reporting  entity 
knows,  or  has  reason  to  know,  that  co- 
obligors  were  husband  and  wife  living 
at  the  same  address  when  an 
indebtedness  was  incurred,  and  does 
not  know  or  have  reason  to  know  that 
such  circumstances  have  changed  at  the 
date  of  a  discharge  of  the  indebtedness. 
This  paragraph  (e)(1)  applies  to 
discharges  of  indebtedness  after 
December  31, 1994. 

(ii)  Amount  to  be  reported.  In  the  case 
of  muhiple  debtors  jointly  and  severally 
liable  on  an  indebtedness,  the  amount  of 
discharged  indebtedness  required  to  be 
reported  under  this  section  with  respect 
to  each  debtor  is  the  total  amount  of 
indebtedness  discharged.  For  this 
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purpose,  multiple  debtors  are  presumed 
to  be  jointly  and  severally  liable  on  an 
indebtedness  in  the  absence  of  clear  and 
convincing  evidence  to  the  contrary. 

(2)  Multiple  creditors — (i)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (e)(2).  if  indebtedness  is 
owned  (or  treated  as  owned  for  federal 
income  tax  purposes)  by  more  than  one 
creditor,  each  creditor  that  is  an 
applicable  financial  entity  must  comply 
with  the  reporting  requirements  of  this 
section  with  respect  to  any  discharge  of 
indebtedness  of  $600  or  more  allocable 
to  such  creditor.  A  creditor  will  be 
considered  to  have  complied  with  the     - 
requirements  of  this  section  if  a  lead 
bank,  fund  administrator,  or  other 
designee  of  the  creditor  complies  on  its 
behalf  in  any  reasonable  manner,  such 

as  by  filing  a  single  return  reporting  the 
aggregate  amount  of  indebtedness 
discharged,  or  by  filing  a  return  with 
respect  to  the  portion  of  the  discharged 
indebtedness  allocable  to  the  creditor. 
For  purposes  of  this  paragraph  (e)(2)(i). 
any  reasonable  method  may  be  used  to 
determine  the  portion  of  discharged 
indebtedness  allocable  to  each  creditor. 

(ii)  Partnerships.  For  purposes  of 
paragraph  {e)(2)(i)  of  this  section, 
indebtedness  owned  by  a  partnership  is 
treated  as  owned  by  the  partners. 

(iii)  Pass-througn  secuhtized 
indebtedness  arrangement — (A) 
Reporting  requirements.  [Reserved! 

iB)  Definition.  For  purposes  of  this 
paragraph  (e){2)(iii),  a  pass-through 
securitized  indebtedness  arrangement  is 
any  arrangement  whereby  one  or  more 
debt  obligations  are  pooled  and  held  for 
twenty  or  more  persons  whose  interests 
in  the  debt  obligations  are  undivided  co- 
ownership  interests  that  are  freely 
transferrable.  Co-ownership  interests 
that  are  actively  traded  personal 
property  (as  defined  in  §  1.1092(d)-l) 
are  presumed  to  be  freely  transferrable 
and  held  bv  twenty  or  more  persons. 

(iv)  REXilCs.  [Reserved! 

(3)  Coordination  with  reporting  under 
section  6050J.  If.  in  the  same  calendar 
year,  a  discharge  of  indebtedness 
reportable  under  section  6050P  occurs 
in  connection  with  a  transaction  also 
reportable  under  section  6050)  (relating 
to  foreclosures  and  abandonments  of 
secured  property),  an  applicable 
financial  entity  need  not  file  both  a 
Form  1099-A  and  a  Form  1099-C  with 
respect  to  the  same  debtor.  The  filing 
requirements  of  section  6050J  will  be 
satisfied  with  respect  to  a  borrower  if. 
in  lieu  of  filing  Form  1099-A,  a  Form 
1099-C  is  filed  in  accordance  with  the 
instructions  for'the  filing  of  that  form. 
This  paragraph  (e)(3)  applies  to 
discharges  of  inde  )tedness  after 
December  31, 1994. 


(4)  Direct  or  indirect  subsidiary.  For 
purposes  of  section  6050F(c)(l)(C).  the 
term  direct  or  indirect  subsidiary  means 
a  corporation  in  a  chain  of  corporations 
beginning  with  an  entity  described  in 
section  fi050P(c)(l)(A).  if  at  least  50 
percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  entitled  to 
vote,  or  at  least  50  percent  of  the  total 
value  of  all  cla.sses  of  stock,  of  such 
corporation  is  directly  owned  by  the 
entity  described  in  section 
6050F(c)(l)(A),  or  by  one  or  more  other 
corporations  in  the  chain. 

(5)  Use  of  magnetic  media.  Any  return 
-required  under  this  section  must  be 

filed  on  magnetic  media  to  the  extent 
required  by  section  6011(e)  and  the 
regulations  thereunder.  A  failure  to  file 
on  magnetic  media  when  required 
constitutes  a  failure  to  file  an 
information  return  under  section  6721. 
Any  person  not  required  by  section 
6011(e)  to  file  returns  on  magnetic 
media  may  request  permission  to  do  so 
under  applicable  regulations  and 
revenue  procedures. 

(6)  TIN  solicitation  requirement — (i) 
In  general.  For  purposes  of  reporting 
under  this  section,  a  reasonable  effort 
must  be  made  to  obtain  the  correct 
name/taxpayer  identification  number 
(TIN)  combination  of  a  person  whose 
indebtedness  is  discharged.  A  TIN 
obtained  at  the  time  an  indebtedness  is 
incurred  satisfies  the  requirement  of  this 
section,  unless  the  entity  required  to  file 
knows  that  such  TIN  is  incorrect.  If  the 
TIN  is  not  obtained  prior  to  the 
occurrence  of  an  identifiable  event,  it 
must  be  requested  of  the  debtor  for 
purposes  of  satisfying  the  requirement 
of  this  paragraph  (e)(6). 

(ii)  Manner  of  soliciting  TIN. 
Solicitations  made  in  the  manner 
de.scribed  in  §301.6724-l(e)(l)(i)  and 
(2)  of  this  chapter  will  be  deemed  to 
have  satisfied  the  reasonable  effort 
requirement  set  forth  in  paragraph 
(e)(6)(i)  of  this  section.  A  TIN 
solicitation  made  after  the  occurrence  of 
an  identifiable  event  must  clearly  notify 
the  debtor  that  the  Internal  Revenue 
Service  requires  the  debtor  to  furnish  its 
TIN,  and  that  failure  to  furnish  such  TIN 
may  subject  the  debtor  to  a  $50  penalty 
imposed  by  the  Internal  Revenue 
Service.  A  TIN  provided  under  this 
section  is  not  required  to  be  certified 
under  penalties  of  perjury. 

(7)  Recordkeeping  requirements.  Any 
applicable  financial  entity  required  to 
file  a  return  with  the  Internal  Revenue 
Service  under  this  section  must  also 
retain  a  copy  of  the  return,  or  have  the 
ability  to  reconstruct  the  data  required 
to  be  included  on  the  return  under 
paragraph  (a)(1)  of  this  section,  for  at 
least  four  years  from  the  date  such 


return  is  required  to  be  filed  under 
paragraph  (a)(4)  of  this  section. 
(8)  No  multiple  reporting.  If 
discharged  indebtedness  is  reported 
under  this  section,  no  further  reporting 
under  this  section  is  required  for  the 
amount  so  reported,  notwithstanding 
that  a  subsequent  identifiable  event 
occurs  with  respect  to  the  same  amount. 
Further,  no  additional  reporting  or  Form 
1099-C  correction  is  required  if  a 
creditor  receives  a  payment  of  all  or  a 
portion  of  a  discharged  indebtedness 
reported  under  this  section  for  a  prior 
calendar  year. 

(f)  Requirement  to  furnish  statement — 
(1)  In  general.  Any  applicable  financial 
entity  required  to  file  a  return  under  this 
section  must  furnish  to  each  person 
whose  name  is  shown  on  such  return  a 
written  statement  that  includes  the 
following  information — 

(i)  The  information  required  by 
paragraph  (a)(1)  of  this  section; 

(ii)  The  name,  address,  and  TIN  of  the 
applicable  financial  entity  required  to 
file  a  return  under  paragraph  (a)  of  this 
section; 

(iii)  A  legend  identifying  the 
statement  as  important  tax  information 
that  is  being  furnished  to  the  Internal 
Revenue  Service;  and 

(iv)  Any  other  information  required 
by  Form  1099-C  or  its  instructions,  or 
current  revenue  procedures. 

{2)  Furnishing  copy  of  Form  1099-C. 
The  requirement  to  provide  a  statement 
to  the  debtor  will  be  satisfied  if  the 
applicable  financial  entity  furnishes 
copy  B  of  the  Form  1099^  or  a 
substitute  statement  that  complies  with 
the  requirements  of  the  current  revenue 
procedure  for  substitute  Forms  1099. 

(3)  Time  and  place  for  furnishing 
statement.  The  statement  required  by 
this  paragraph  (f)  must  be  furnished  to 
the  debtor  on  or  before  January  31  of  the 
year  following  the  calendar  year  in 
which  the  identifiable  event  occurs.  The 
statement  will  be  considered  furnished 
to  the  debtor  if  it  is  mailed  to  the 
debtor's  last  known  address. 

(g)  Penalties.  For  penalties  for  failure 
to  comply  with  the  requirements  of  this 
sedion,  see  sections  6721  through  6724. 

(h)  Effective  dates — (1)  In  general.  The 
rules  in  this  section  apply  to  discharges 
of  indebtedness  after  December  21. 
1996.  except  paragraphs  (e)(1)  and  {e)(3) 
of  this  section,  which  apply  to 
discharges  of  indebtedness  after 
December  31.  1994. 

(2)  Earlier  application. 
Notwithstanding  the  provisions  of 
paragraph  (h)(1)  of  this  section,  an 
applicable  financial  entity  may,  at  its 
discretion,  apply  any  of  the  provisions 
of  this  section  to  any  discharge  of 
indebtedness  occurring  on  or  after 


January  1.  1996,  and  before  December 
22,  1996. 

§§  1 .605OP-0T  and  1 .6050P-1 T    [Removed] 

Par.  3.  Sections  1.6050P-0T  and 
1.6050P-1T  are  removed. 

PA RT  602— OMB  CONTROL  N  L  m  l  l  r  S 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§602.101    [Amended] 

Par.  5.  In  §602.101.  paragraph  (c)  is 
amended  by  removing  the  entry  for 
1.6050P-1T  and  adding  an  entry  in 
numerical  order  in  the  table  to  read 

"1.6050P-1 1545-1419". 

Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  December  12,  1995. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  96-131  Filed  1-3-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  69 

[DoD  Instruction  1342.|j] 

School  Boards  for  Department  of 
Defense  Domestic  Dependent 
Elementary  and  Secondary  Schools 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
provides  guidance  to  the  Department  of 
Defense  (DoD)  Domestic  Dependent 
Elementary  and  Secondary  Schools 
(DDESS)  implementing  the  National 
Defense  Authorization  Act  in  Fiscal 
Year  1995,  which  provides  for  elected 
School  Boards  in  DoD  DDESS.  Pursuant 
to  this  legislation,  school  boards  in  DoD 
DDESS  may  participate  in  the 
development  and  oversight  of  fiscal, 
personnel,  and  educational  policies, 
procedures,  and  programs  for  these 
schools.  This  interim  final  rule  provides 
guidance  outlining  the  responsibilities, 
operating  procedures,  composition, 
electorate  and  election  procedures  for 
the  DoD  DDESS  school  boards. 
DATES:  This  part  is  effective  January  4. 
1996.  Written  comments  on  this  interim 
final  rule  must  be  received  by  March  4, 
1996. 

ADDRESSES:  Forward  comments  to  the 
Office  of  the  Director,  DoD  Domestic 


Dependent  Elementary  and  Secondary 
Schools,  4040  North  Fairfax  Drive, 
Arlington,  VA  22203-1635. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Hector  O.  Nevarez  at  (703)  696- 

4373/4354. 

SUPPLEMENTARY  INFORMATION:  Because  of 
the  importance  of  providing  guidance 
for  elected  school  boards,  this  interim 
final  rule  is  being  issued.  The  public's 
comments  are  welcomed  and  will  be 
carefully  considered  in  the  issuance  of 
a  final  rule.  The  Office  of  Management 
and  Budget  has  determined  that  this  is 
a  significant  regulatory  action.  However, 
since  this  rule  is  not  "economically 
significant"  as  defined  in  Executive 
Order  12866,  the  extensive  analysis 
report  is  not  required,  and  the  rule 
complies  with  the  requirements  of  the 
Executive  Order.  It  has  been  determined 
that  this  rule  is  not  subject  to  Public 
Law  96-354.  "Regulatory-  Flexibility 
Act"  (5  U.S.C.  601)  because  it  would 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
effect  of  this  rule  will  be  a  reduction  in 
administrative  costs  and  other  burdens 
resulting  from  the  simplification  and 
clarification  of  policies.  It  has  been 
determined  that  Public  Law  109-13, 
"Paperwork  Reduction  Act  of  1995,"  (44 
U.S.C.  Chapter  35)  does  not  apply 
because  the  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
on  persons  or  entities  outside  the 
Federal  Government. 

List  of  Subjects  in  32  CFR  Part  69 

Elementary  and  secondary  education. 
Government  employees,  Military' 
personnel. 

Accordingly,  Title  32,  Chapter  I, 
Subchapter  C  is  amended  to  add  Part  69 
to  read  as  follows: 

PART  69— SCHOOL  BOARDS  FOR  THE 
DEPARTMENT  OF  DEFENSE 

COMES"  10  DEPENDENT 

E.FMf  NTARY  AND  SECONDARY 

SChOClS 

Sec. 

69.1  Purpose. 

69.2  Applicability  and  scope. 

69.3  Definitions. 

69.4  Policy. 

69.5  Responsibilities. 

69.6  Procedures. 
Authority:  10  U.S.C.  2164. 

§69.1     Purpose. 

This  part  prescribes  policies  and 
procedures  for  the  establishment  and 
operation  of  elected  School  Boards  for 
schools  operated  by  the  Department  of 
Defense  (DoD)  under  10  U.S.C.  2164  and 
32  CFR  part  345. 


§  66.2    Applicability  and  scope. 

This  part  applies  to: 

(a)  The  Office  of  the  Secretary'  of 
Defense  (OSD),  the  Military 
Departments,  the  Coast  Guard  when 
operating  as  a  service  of  the  Department 
of  the  Navy  or  by  agreement  between 
DoD  and  the  Department  of 
Transportation,  the  Chairman  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Combatant  Commands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Uniformed  Services 
University  of  the  Health  Sciences,  the 
Defense  Agencies,  and  the  DoD  Field 
Activities. 

(b)  The  schools  (pre-kindergarten 
through  grade  12)  operated  bv  the  DoD 
under  10  U.S.C.  2164  and  32'CFR  part 
345  within  the  Continental  United 
States,  Alaska.  Hawaii,  Puerto  Rico, 
Wake  Island,  Guam.  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands,  known  as  DoD  DDESS 
Arrangements. 

(c)  This  part  does  not  apply  to  elected 
school  boards  established  under  State  or 
local  law  for  DoD  DDESS  special 
arrangements. 

§  69.3    Definitions. 

(a)  Arrangements.  Actions  taken  by 
the  Secretary  of  Defense  to  provide  a 
free  public  education  to  dependent 
children  under  10  U.S.C.  2164  through 
DoD  DDESS  arrangements  or  DoD 
DDESS  special  an-angements: 

(1)  DDESS  arrangement.  A  school 
operated  by  the  Department  of  Defense 
under  10  U.S.C.  2164  and  32  CFR  345 
to  provide  a  free  public  education  for 
eligible  children. 

(2)  DDESS  special  arrangement.  An 
agreement,  under  10  U.S.C.  2164. 
between  the  Secretary  of  Defense,  or 
designee,  and  a  local  public  education 
agency  whereby  a  school  or  a  school 
system  operated  by  the  local  public 
education  agency  provides  educational 
services  to  eligible  dependent  children 
of  U.S.  military  personnel  and  federally 
employed  civilian  persormel. 
Arrangements  result  in  partial  or  total 
Federal  fimding  to  the  local  public 
education  agency  for  the  educational 
services  provided. 

(b)  Parent.  The  biological  father  or 
mother  of  a  child  when  parental  rights 
have  not  been  legally  terminated;  a 
person  who,  by  order  of  a  court  of 
competent  jurisdiction,  has  been 
declared  the  father  or  mother  of  a  child 
by  adoption;  the  legal  guardian  of  a 
child;  or  a  person  in  whose  household 
a  child  resides,  provided  that  such 
person  stands  in  loco  parentis  to  that 
child  and  contributes  at  least  one-half  of 
the  child's  support. 
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§60.4    Policy. 

(a)  Each  DoD  DDESS  arrangement 
shall  have  an  elected  school  board, 
established  and  operated  in  accordance 
with  this  part  and  other  pertinent 
guidance. 

(b)  Because  members  of  DoD  DDESS 
elected  school  boards  are  not  officers  or 
employees  of  the  United  States 
appointed  under  the  Appointments 
Clause  of  the  United  States  Constitution 
(Art.  n.  Sec.  2.  CI.  2).  they  may  not 
exercise  discretionary  governmental 
authority,  such  as  the  taking  of 
personnel  actions  or  the  establishment 
of  governmental  policies.  This 
Instruction  clarifies  the  role  of  school 
boards  in  the  development  and 
oversight  of  Hscal,  personnel,  and 
educational  policies,  procedures,  and 
programs  for  DoD  DDESS  arrangements, 
subject  to  these  constitutional 
limitations. 

(c)  The  DoD  DDESS  chain  of 
command  for  matters  relating  to  school 
arrangements  operated  under  10  U.S.C. 
2164  and  32  CFR  345  shall  be  from  the 
Director,  DoD  DDESS,  to  the 
Superintendent  of  each  school 
arrangement.  The  Superintendent  will 
inform  the  school  board  of  all  matters 
affecting  the  operation  of  the  local 
school  arrangement.  Direct  liaison 
among  the  school  board,  the  Director, 
and  the  Superintendent  is  authorized 
for  all  matters  pertaining  to  the  local 
school  arrangement. 

$89.5    Responsibilities. 

The  Assistant  Secretary  of  Defense  for 
Force  Management  Polic\-  (ASD(FMP)), 
under  the  Under  Secretary  of  Defense 
for  Personnel  and  Readiness,  shall: 

(a)  Make  the  final  decision  on  all 
formal  appeals  to  directives  and  other 
guidance  submitted  by  the  school  board 
or  Superintendent. 

(b)  Ensure  the  Director,  DoD  DDESS, 
shall: 

(1)  Ensure  the  establishment  of 
elected  school  boards  in  DoD  DDESS 
arrangements. 

(2)  Monitor  compliance  by  the 
Superintendents  and  school  boards  with 
applicable  statutory  and  regulatory 
requirements,  and  this  Instruction.  In 
the  event  of  suspected  noncompliance, 
the  Director,  DoD  DDESS,  shall  take 
appropriate  action,  which  will  include 
notiflcation  of  the  Superintendent  and 
the  school  board  president  of  the 
affected  DoD  DDESS  arrangement. 

(3)  Determine  when  the  actions  of  a 
school  board  conflict  with  an  applicable 
statute,  regulation,  or  other  guidance  or 
when  there  is  a  conflict  in  the  views  of 
the  school  board  and  the 
Superintendent.  When  such  conflicts 
occur,  the  Director,  DoD  DDESS.  shall 


assist  the  Superintendent  and  the  school 
board  in  resolving  them  or  direct  that 
such  actions  be  discontinued.  Such 
disapprovals  must  be  in  writing  to  the 
school  board  and  the  Superintendent 
concerned  and  shall  state  the  specific 
supporting  reason  or  reasons. 

(c)  Ensure  the  school  board  for  DoD 
DDESS  arrangements  shall: 

(1)  Participate  in  the  development  and 
oversight  of  fiscal,  personnel,  and 
educational  policies,  procedures,  and 
programs  for  the  DoD  DDESS 
arrangement  concerned,  consistent  with 
this  part. 

(2)  Approve  agendas  and  prepare 
minutes  for  school  board  meetings.  A 
copy  of  the  approved  minutes  of  school 
board  meetings  shall  be  forwarded  to 
the  Director.  DoD  DDESS,  within  10 
working  days  after  the  date  the  minutes 
are  approved. 

(3)  Provide  to  the  Director,  DoD 
DDESS,  names  of  applicants  for  a 
vacancy  in  the  Superintendent's 
position  after  a  recruitment  has  been 
accomplished.  The  school  board  shall 
submit  to  the  Director,  DoD  DDESS.  a 
list  of  all  applicants  based  on  its  review 
of  the  applications  and  interviews 
(either  in  person  or  telephonically)  of 
the  applicants.  The  list  of  applicants 
will  be  accompanied  by  the 
recommended  choice  of  the  school 
board.  The  Director  will  select  the 
Superintendent  and  will  submit  written 
notice  with  justification  to  the  school 
board  if  the  recommendation  of  the 
school  board  is  not  followed. 

(4)  Prepare  an  annual  written  on-site 
review  of  the  Superintendent's 
performance  for  consideration  by  the 
Director,  DoD  DDESS.  The  written 
review  shall  be  based  on  critical 
elements  recommended  by  the  school 
board  and  Superintendent  and  approved 
by  the  Director,  DoD  DDESS.  The  school 
board's  review  will  be  an  ofHcial 
attachment  to  the  Superintendent's 
appraisal. 

(5)  Participate  in  the  development  of 
the  school  system's  budget  for 
submission  to  the  Director,  DoD  DDESS, 
for  his  or  her  approval  as  endorsed  by 
the  school  board;  and  participate  in  the 
oversight  of  the  approved  budget,  in 
conjunciion  with  the  Superintendent,  as 
appropriate  for  operation  of  the  school 
arrangement. 

(6)  Invite  the  Superintendent  or 
designee  to  attend  all  school  board 
meetings. 

(7)  Provide  counsel  to  the 
Superintendent  on  the  operation  of  the 
school  and  the  implementation  of  the 
approved  budget. 

(8)  Channel  communications  with 
school  employees  to  the  DoD  DDESS 
Superintendent.  Refer  all  applications, 


complaints,  and  other  communications, 
oral  or  written,  to  the  DoD  DDESS 
Arrangement  Suf)erintendent. 

(9)  Participate  in  the  development  of 
school  policies,  rules,  and  regulations, 
in  conjunction  with  the  Suf)erintendent. 
and  recommend  which  policies  shall  be 
reflected  in  the  School  Policy  Manual. 
At  a  minimum,  the  Policy  Manual, 
which  shall  be  issued  by  the 
Suf)erintendent.  shall  include  the 
following: 

(i)  A  statement  of  the  school 
philosophy. 

(ii)  The  role  and  responsibilities  of 
school  administrative  and  educational 
personnel. 

(iii)  Provisions  for  promulgation  of  an 
annual  school  calendar. 

(iv)  Provisions  on  instructional 
services,  including  policies  for 
development  and  adoption  of 
curriculiun  and  textbooks. 

(v)  Regulations  affecting  students, 
including  attendance,  grading, 
promotion,  retention,  and  graduation 
criteria,  and  the  student  code  of  rights, 
responsibilities,  and  conduct. 

(vi)  School  policy  on  community 
relations  and  noninstructional  services, 
including  maintenance  and  custodial 
services,  food  services,  and  student 
transportation. 

(vii)  School  policy  and  legal  limits  on 
financial  operations,  including 
accounting,  disbursing,  contracting,  and 
procurement;  personnel  operations, 
including  conditions  of  employment, 
and  labor  management  regulations;  and 
the  processing  of,  and  response  to, 
complaints. 

(viii)  Procedures  providing  for  new 
school  board  member  orientation. 

(ix)  Any  other  matters  determined  by 
the  school  board  and  the  superintendent 
to  be  necessary. 

(10)  Under  10  U.S.C.  2164(b)(4)(B), 
prepare  and  submit  formal  appeals  to 
directives  and  other  guidance  that  in  the 
view  of  the  school  board  adversely 
impact  the  operation  of  the  school 
system  either  through  the  operation  and 
management  of  DoD  DDESS  or  a  specific 
DoD  DDESS  arrangement.  Written 
formal  appeals  with  justification  and 
supporting  documentation  shall  be 
submitted  by  the  school  board  or 
Superintendent  to  ASD(FMP).  The 
ASD(FMP)  shall  make  the  final  decision 
on  all  formal  appeals.  The  Director.  DoD 
DDESS,  will  provide  the  appealing  body 
written  review  of  the  findings  relating  to 
the  merits  of  the  appeal.  Formal  appeals 
will  be  handled  expeditiously  by  all 
parties  to  minimize  any  adverse  impact 
on  the  operation  of  the  DoD  DDESS 
system. 

(d)  Ensure  school  board  operating 
procedures  are  as  follows: 


(1)  The  school  board  shall  operate 
from  a  written  agenda  at  all  meetings. 
Matters  not  placed  on  the  agenda  before 
the  start  of  the  meeting,  but  approved  by 
a  majority  of  the  school  board  present, 
may  be  considered  at  the  ongoing 
meeting  and  added  to  the  agenda  at  that 
time. 

(2)  A  majority  of  the  total  number  of 
school  board  members  authorized  shall 
constitute  a  Quorum. 

(3)  School  Doard  meetings  shall  be 
conducted  a  minimum  of  9  times  a  year. 
The  school  board  President  or  designee 
will  provide  school  board  members 
timely  notice  of  all  meetings.  All 
regularly  scheduled  school  board 
meetings  will  be  open  to  the  public. 
Executive  session  meetings  may  be 
closed  under  10  U.S.C.  2164(d)'(6). 

(4)  The  school  board  shall  not  be 
bound  in  any  way  be  any  action  or 
statement  of  an  individual  member  or 
group  of  members  of  the  board,  except 
when  such  action  or  statement  is 
approved  by  a  majority  of  the  school 
board  members  during  a  school  board 
meeting. 

(5)  School  board  members  are  eligible 
for  reimbursement  for  official  travel  in 
accordance  with  the  DoD  Joint  Travel 
Regulations  and  guidance  issued  by  the 
Director,  DoD  DDESS. 

(6)  School  board  members  may  be 
removed  by  the  ASD(FMP)  or  designee 
(who  may  not  be  below  the  level  of  a 
Deputy  Asisistant  Secretary  of  Defense) 
for  dereliction  of  duty,  malfeasance,  or 
other  grounds  for  cause  shown.  The 
school  board  concerned  may 
recommend  such  removal  with  a  two- 
thirds  majority  vote.  Before  a  member 
may  be  removed,  the  member  shall  be 
afforded  due  process,  to  include  written 
notification  of  the  basis  for  the  action, 
review  of  the  evidence  or 
documentation  considered  by  the  school 
board,  and  an  opportunity  to  respond  to 
the  aliecation>; 

§69.6     Procedures 

(a)  Composition  of  school  board.  (1) 
The  school  board  shall  recommend  to 
the  Director,  DoD  DDESS.  the  number  of 
elected  school  board  voting  members, 
which  shall  be  no  fewer  than  3  and  no 
more  than  9,  depending  upon  local 
needs.  The  members  of  the  school  board 
shall  select  by  majority  vote  of  the  total 
number  of  school  board  members 
authorized  at  the  beginning  of  each 
official  school  board  term,  one  member 
to  act  as  President  and  another  to  act  as 
Vice  President.  The  President  and  Vice 
President  shall  each  serve  for  one  year. 
The  President  shall  preside  over  school 
board  meetings  and  provide  leadership 
for  related  activities  and  functions.  The 
Vice  President  shall  serve  in  the  absence 


of  the  President.  If  the  position  of 
President  is  vacated  for  any  reason,  the 
\'ir;e  President  shall  be  the  President 
until  the  next  regularly  scheduled 
school  board  election.  The  resulting 
vacancy  in  the  position  of  the  Vice 
President  shall  be  filled  by  the  majority 
vote  of  all  members  of  the  incumbent 
board. 

(2)  The  DoD  DDESS  Arrangement 
Superintendent,  or  designee,  shall  serve 
as  a  non-voting  observer  to  all  school 
board  meetings.  The  Installation 
Commander,  or  designee,  shall  serve  as 
a  non-voting  observer  to  the  school 
board.  The  Installation  Commander,  or 
designee,  shall  convey  command 
concerns  to  the  school  board  and  the 
Superintendent  and  keep  the  school 
board  and  the  Superintendent  informed 
of  changes  and  other  matters  within  the 
host  installation  that  affect  school 
expenditures  or  operations. 

(3)  The  Antilles  Consolidated  School 
System  (ACSS)  School  Board  shall  be 
made  up  of  representatives  of  the  Ramey 
School,  the  schools  on  the  Roosevelt 
Roads  Naval  Station,  and  the  schools  on 
Fort  Buchanan. 

(4)  School  board  members  may  not 
receive  compensation  for  their  service 
on  the  school  board. 

(5)  Members  of  the  school  board  may 
not  have  any  financial  interest  in  any 
company  or  organization  doing  business 
with  the  school  system.  Waivers  to  this 
restriction  may  be  granted  on  a  case-by- 
case  basis  by  the  Director,  DoD  DDESS, 
in  coordination  with  the  Office  of 
General  Counsel  of  the  Department  of 
Defense. 

(b)  Electorate  of  the  school  board.  The 
electorate  for  each  school  board  seat 
shall  be  composed  of  parents  of  the 
students  attending  the  school.  Each 
member  of  the  electorate  shall  have  one 
vote. 

(c)  Election  of  school  board  members. 
(1)  To  be  elected  as  a  member  of  the 
school  board,  an  individual  must  be  a 
resident  of  the  military  installation  in 
which  the  DoD  DDESS  arrangement  is 
located,  and  in  the  case  of  candidates 
for  the  ACSS  School  Board,  satisfy  the 
requirements  in  paragraph  (a)(3),  of  this 
section.  Personnel  employed  by  a  DoD 
DDESS  arrangement  may  not  serve  as 
school  board  members. 

(2)  The  term  of  office  for  elected 
members  shall  be  3  years,  with  a 
maximum  of  2  consecutive  terms.  The 
beginning  of  the  term  shall  coincide 
with  local  elections. 

(3)  When  there  is  a  sufficient  number 
of  school  board  vacancies  that  result  in 
not  having  a  quorum,  which  is  defined 
as  a  majority  of  seats  authorized,  a 
special  election  shall  be  called  by  the 
DoD  DDESS  Arrangement 


Superintendent  or  designee.  A  special 
election  is  an  election  that  is  held 
between  the  regularly  scheduled  annual 
school  board  election.  The  nomination 
and  election  procedures  for  a  special 
election  shall  be  the  same  as  those  of 
regularly  scheduled  school  board 
elections.  Individuals  elected  by  special 
election  shall  serve  until  the  next 
regularly  scheduled  school  board 
election.  Vacancies  may  occur  due  to 
the  resignation,  death,  removal  for 
cause,  transfer,  or  disenrollment  of  a 
school  board  member's  child(ren)  fit)m 
the  DoD  DDESS  arrangement. 

(4)  Regularly  scheduled  school  board 
elections  shall  be  conducted  to  coincide 
with  local  elections.  Parents  shall  have 
adequate  notice  of  the  time  and  place  of 
the  election.  The  election  shall  be  by 
secret  ballot.  All  votes  must  be  cast  in 
person  at  the  time  and  place  of  the 
election.  The  candidate(s)  receiving  the 
greatest  number  of  votes  shall  be  elected 
as  school  board  memb€r(s). 

(5)  Each  candidate  for  school  board 
membership  must  be  nominated  in 
writing  by  at  least  one  member  of  the 
electorate  to  be  represented  by  the 
candidate.  Votes  may  be  cast  at  the  time 
of  election  for  write-in  candidates  who 
have  not  filed  a  nomination  petition  if 
the  write-in  candidates  otherwise  are 
qualified  to  serve  in  the  positions 
sought. 

(6)  The  election  process  shall  provide 
staggered  terms  for  board  members,  e.g., 
on  the  last  day  of  the  last  month  of  each 
year,  the  term  for  some  board  members 
will  expire. 

(7)  The  DoD  DDESS  Superintendent, 
in  consultation  with  the  school  board, 
shall  be  responsible  for  developing  the 
plans  for  nominating  school  board 
members  and  conducting  the  school 
board  election  and  the  special  election 
process.  The  DoD  DDESS 
Superintendent  shall  announce  election 
results  within  7  working  days  of  the 
election. 

Dated:  December  27, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 
[PR  Doc.  96-67  Filed  1-3-96:  8:45  am) 
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Sokhmary:  This  final  rule  completes  the 
ruieiiicudng  necessary  to  issue  revisions 
to  the  Transportation  Acquisition 
Regulation  (TAR)  which  were  published 
in  the  November  3,  1995  Federal 
Register  (60  FR  55801)  as  an  interim 
final  rule  with  a  request  for  comments. 
EFFECTIVE  DATE:  [anuary  1.  1996. 
CQA  FURTHER  INFORMATIOM  CONTACT: 
t.iaine  Wheeler.  Office  of  Acquisition 
and  Grant  Management.  M-61,  400 
Seventh  Street,  SW..  Washington.  DC 
20590:  (202)  366-4272 

SUPPLEMENTARY  INFORMATION: 

\   Background 

On  November  3.  1995.  revisions  to  the 
^  '  -      -re  published  in  the  Federal 
Rpgisif-r  (60  FR  55801)  as  an  interim 
final  rule.  Comments  were  solicited 
from  interested  parties,  including  the 
public  and  other  Federal  agencies  and 
none  were  received.  The  interim  final 
rule  established  a  public  comment 
period  which  closed  on  December  4, 
1995.  This  notice  finalizes  that 
rulemaking. 

B.  Regulatory  Analyses  and  Notices 

The  Department  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
basic  policies  remain  unchanged  and 
only  editorial  corrections  or 
administrative  changes  are  being  made. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
TAR  do  not  impKJse  additional  record 
keeping  information  collection 
requirements,  or  additional  collections 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1215, 
1252,  and  1253 

Government  procurement. 

The  interim  final  rule  amending  12 
CFR  parts  1215.  1252,  and  1253  which 
was  published  at  60  FR  55801  on 
November  3, 1995.  is  adopted  as  a  final 
rule  without  change. 

This  final  rule  is  issued  under 
delegated  authority  under  49  CFR  part 
1.59(q).  This  authority  has  been 
rede  legated  to  the  Senior  Procurement 
Executive. 

Issued  this  22Dd  day  of  December  1995.  at 
Washington,  DC 
David  J.  Litnan, 

Senior  Procurement  Executive. 

(FR  Doc.  96-105  Filed  1-3-96;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  573.  576.  and  577 
[Docket  No.  93-68;  Notice  8] 
RIN2127-AG15 

Defect  and  Noncompliance  Reports; 
Record  Retention;  and  Defect  and 
Noncompliance  Notification 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Grant  in  part  and  denial  in  part 
of  petitions  for  reconsideration. 

SUMMARY:  In  this  docimient.  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  is  granting  in 
part  petitions  for  reconsideration  of  an 
April  5.  1995  final  rule  that,  among 
other  things,  amended  49  CFR  Parts  573. 

576,  and  577  (60  FR  17254).  On 
reconsideration,  the  agency  is  amending 
provisions  of  that  final  rule  concerning 
submission  by  manufacturers  of 
schedules  for  recall  campaigns, 
recordkeeping  regarding  recalls  of 
leased  vehicles,  record  retention  period, 
and  notification  to  lessees  of  recall 
campaigns.  NHTSA  has  concluded  that 
these  changes  will  reduce  manufacturer 
burdens  without  adversely  affecting  the 
agency's  recall  program. 

DATES:  Effective  date:  The  amendments 
made  by  this  final  rule  are  effective  on 
January  4.  1996. 

Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  February  5,  1996. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.  to  4 
p.m..  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  White.  Office  of  Defects 
Investigation.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Room  5319,  Washington.  DC 
20590:  (202)  366-5227. 

SUPP1.EMENTARY  INFORMATION: 

Background 

This  final  rule  amends  several 
sections  of  49  CFR  Parts  573.  576,  and 

577.  as  those  parts  were  recently 
amended  on  April  5,  1995.  These 
changes  are  being  adopted  by  NHTSA  in 
response  to  four  petitions  for 
reconsideration  of  the  April  5  final  rule 
that  were  submitted  by  the  Association 
of  International  Automobile 


Manufacturers  (AIAM),  Chrysler 
Corporation  (Chrysler),  Ford  Motor 
Company  (Ford),  and  General  Motors 
Corporation  (GM). 

In  addition  to  seeking  substantive 
changes,  the  petitions  asked  for  an 
extension  of  the  original  May  5,  1995 
effective  date  of  the  April  5 
amendments  on  the  ground  that  it 
would  be  difficult  to  achieve 
compliance  by  that  date.  On  May  16. 
1995,  the  agency  published  a  notice  in 
the  Federal  Re^ster  setting  a  new 
effective  date  of  July  7. 1995  for  the 
April  5  amendments.  60  FR  26002. 
Subsequently,  on  July  7,  1995.  NHTSA 
suspended  until  further  notice  the 
efTective  date  of  four  of  the  provisions 
for  which  the  petitioners  had  sought 
reconsideration.  60  FR  35458.  That 
notice  also  confirmed  that  all  other 
provisions  of  the  April  5  final  rule 
would  go  into  effect  on  July  7,  1995. 

In  September  1995,  the  Office  of  the 
Federal  Register  informed  NHTSA  that 
it  could  not  leave  the  effective  date  of 
a  regulation  indefinite,  as  it  had  done  in 
the  July  7  Federal  Register  notice. 
Accordingly.  NHTSA  published  another 
notice  setting  January  2. 1996,  as  the 
effective  date  of  those  four  provisions, 
pending  the  decision  on 
reconsideration.  60  FR  50476  (Sept.  29, 
1995). 

Based  on  its  review  of  the  petitions 
for  reconsideration,  NHTSA  also 
decided  that  it  would  be  advisable  to 
obtain  further  information  from  the 
public  on  four  of  the  issues  raised  in  the 
petitions.  Accordingly,  the  agency 
announced  that  it  would  hold  a  public 
meeting  in  Detroit,  Michigan  to  receive 
oral  presentations  on  those  issues  and  to 
ask  questions  of  those  present,  and  that 
it  would  also  receive  written  comments 
on  those  issues.  60  FR  35459  (July  7, 
1995). 

The  following  five  entities  made 
presentations  at  the  Detroit  meeting, 
which  took  place  on  July  24, 1995: 
AIAM,  Chrysler.  Ford.  GM.  and  the  R. 
L.  Polk  Company  (Polk).  The  following 
ten  entities  submitted  written  comments 
to  the  public  docket:  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
American  Automotive  Leasing 
Association  (AALA).  American  Honda 
Motor  Company,  Inc.  (Honda), 
Association  of  Consimier  Vehicle 
Lessors  (ACVL).  Ford.  GM,  Institute  of 
International  Container  Lessors  (IICL), 
National  Automobile  Dealers 
Association  (NADA).  National  Vehicle 
Leasing  Association  (NVLA),  and  Truck 
Renting  and  Leasing  Association 
(TRALA).  In  addition,  NHTSA  placed  a 
written  transcript  of  the  Detroit  meeting 
in  the  public  docket  for  this  rulemaking. 
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The  notice  published  today  grants  the 
petitions  for  reconsideration  with 
respect  to  the  four  provisions  specified 
above  and  denies  the  petitions  insofar  as 
they  sought  amendments  to  other 
provisions  of  the  April  5  final  rule.  The 
four  provisions  pertain  to  the 
enforcement  of  the  provisions  of 
Chapter  301  of  Title  49  of  the  United 
States  Code  (49  U.S.C.  §  §  30101-30169) 
that  set  forth  the  obligations  of 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  to  provide 
notification  that  motor  vehicles  or  items 
of  motor  vehicle  equipment  contain  a 
safety-related  defect  or  do  not  comply 
with  a  Federal  motor  vehicle  safety 
standard  and  to  remedy  the  defect  or 
noncompliance  without  charge.  49 
U.S.C.  30116-30121.  The  provisions  of 
the  final  rule  regarding  notification  of 
defects  and  noncompliances  in  leased 
vehicles  implement  a  provision  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  that 
requires  vehicle  lessors  to  send  their 
lessees  a  copy  of  notifications  received 
from  manufacturers  regarding  a  safety- 
related  defect  or  noncompliance  in  the 
lessees'  vehicles.  49  U.S.C.  30119(f) 

Amendments  to  Part  573 — Defect  and 
Noncompliance  Reports 

NHTSA  is  amending  two  sections  of 
49  CFR  Part  573.  one  that  sets  forth 
requirements  regarding  the  submittal  by 
manufacturers  of  schedules  for  owner 
notification  and  remedy  campaigns 
(recalls)  under  certain  circumstances 
(section  573.5(c)(8)),  and  one  that 
specifies  recordkeeping  requirements 
for  manufacturers  in  connection  with 
recalls  of  leased  vehicles  (section 
573.7(d)  and  (e)). 

Schedule  for  Recall  Campaigns 

In  order  to  address  an  increase  in  the 
number  of  recalls  in  which  there  has 
been  a  significant  delay  between  the 
manufacturer's  decision  that  a  defect  or 
noncompliance  exists  and  the 
commencement  and  conclusion  of  the 
manufacturer's  recall  campaign,  NHTSA 
included  in  the  April  5  final  rule  a 
requirement  that  manufacturers  include 
in  their  defect/noncompliance  reports 
submitted  to  NHTSA  pursuant  to  49 
U.S.C.  30119  and  49  CFR  Part  573  (Part 
573  Report)  a  detailed  schedule  for 
those  notification  campaigns  that  would 
not  begin  within  thirty  days  of  the  Part 
573  Report  or  end  within  75  days  of  that 
Report.  Several  petitioners  objected  to 
this  requirement  as  unnecessary  and 
unduly  burdensome.  In  oral  statements 
at  the  public  meeting  and  in  their 
written  comments,  manufacturers 
indicated  that  the  time  periods  specified 
in  the  final  rule  would  mean  that 


detailed  schedules  would  be  required  in 
most  recalls,  because  most  notification 
campaigns  are  either  begun  more  than 
30  days  after  the  Part  573  Report  or  not 
completed  within  75  days  of  that 
Report.  In  addition,  they  asserted  that 
the  need  to  file  detailed  scheduling 
information  with  NHTSA  at  the  outset 
of  most  recalls  would  have  the  effect  of 
delaying  implementation  of  recalls, 
because  personnel  and  resources  would 
have  to  be  taken  away  from  other 
aspects  of  recall  implementation  to 
ensure  compliance  with  the  added 
reporting  requirements. 

Pursuant  to  49  U.S.C.  30119(c). 
manufacturers  must  notify  owners, 
purchasers,  and  dealers  of  safety  defects 
and  noncompliances  "within  a 
reasonable  time"  after  the  decision  that 
the  defect  or  noncompliance  exists. 
NHTSA  continues  to  believe  strongly 
that  safety  recalls  should  be 
implemented  as  soon  as  reasonably 
possible.  However,  it  also  recognizes 
that  the  concerns  raised  by  the 
manufacturers  are  serious  and  need  to 
be  considered. 

In  order  to  make  the  rule  more 
responsive  both  to  the  manufacturers' 
concerns  and  to  the  public  safety 
interest  in  prompt  notification  of  safety- 
related  defects  and  noncompliances. 
NHTSA  has  decided  to  modify  the 
burdensome  aspects  of  the  recall 
schedule  provisions  of  the  April  5  final 
rule.  Thus,  the  agency  is  deleting  the 
requirement  that  extensive  scheduling 
information  and  explanatory  material  be 
provided  in  the  manufacturer's  Part  573 
Report  in  instances  where  notification 
would  begin  more  than  30  days  after  the 
Part  573  Report  is  submitted  or  end 
more  than  75  days  after  the  Report. 
Instead,  under  the  rule  adopted  today, 
manufacturers  will  only  be  required  to 
include  in  their  Part  573  Reports  the 
estimated  date  when  owners  will  first  be 
notified  that  a  remedy  for  the  defect  or 
noncompliance  is  available  and  the 
estimated  date  when  all  owners  will 
have  been  so  notified. 

No  additional  scheduling  information 
will  be  required  under  the  regulation.  In 
those  relatively  rare  instances  where  the 
agency  wishes  to  further  examine 
whether  the  manufacturer's  time  frame 
for  the  recall  is  reasonable  under  the 
circumstances,  it  may  request  more 
detailed  information  from  the 
manufacturer  on  a  case-by-case  basis. 

As  NHTSA  noted  in  the  preamble  to 
the  April  5  final  rule,  in  most  cases, 
manufacturers  develop  a  recall 
implementation  schedule  for  their  own 
internal  use  at  the  time  they  decide  that 
a  defect  or  noncompliance  exists,  or 
promptly  thereafter.  The  final  rule 
adopted  today  simply  requires 


manufacturers  to  provide  the  agency 
with  the  two  most  basic  elements  of  this 
scheduling  information  when  they  file 
their  Part  573  Reports.  Under  this' 
revision,  manufacturers  will  have 
flexibility  to  tailor  the  recall  notification 
schedule  to  the  circumstances  of  the 
particular  recall,  with  far  less  of  a 
reporting  burden,  while  NHTSA  will 
retain  the  ability,  on  a  case-by-case 
basis,  to  ensure  that  the  timing  of  recall 
notification  is  reasonable.  The  agency  is 
retaining  its  authority,  as  set  forth  in 
new  section  577.7(a)(1).  to  order  a 
manufacturer  to  notify  owmers  on  a 
specific  date  when  it  finds,  after 
consideration  of  available  information 
and  the  views  of  the  manufacturer,  that 
such  notification  is  in  the  public 
interest. 

NHTSA  recognizes  that  in  some  cases 
a  manufacturer  may  not  have  any 
scheduling  information  at  the  time  it 
submits  its  Part  573  Report  (e.g.,  where 
the  remedy  has  not  been  developed  or 
tested,  or  where  the  scope  of  the  recall 
is  uncertain).  In  such  instances,  the 
manufacturer  should  indicate  in  the 
Report  that  the  information  is  not 
available.  Thereafter,  in  accordance 
with  section  573.5(b),  the  required 
information  "shall  be  submitted  as  it 
becomes  available." 

On  reconsideration,  NHTSA  has  also 
decided  to  rescind  new  section 
573.5(c)(8)(iii),  which  v.ould  have 
required  a  manufacturer  to  describe  all 
factors  that  it  anticipated  could  interfere 
with  its  ability  to  adhere  to  the 
proposed  recall  schedule  and  to 
describe  with  specificity  the  likely  effect 
of  each  of  those  factors.  The  agency 
believes  that  the  burden  of  requiring 
advance  information  about  events 
which  might  never  actually  have  any 
effect  on  the  recall  significantly 
outweighs  whatever  safety  benefit  might 
be  derived  from  it.  In  addition,  the 
agency  believes  that  the  purpose  of  that 
requirement  can  as  readily  be  served  by 
the  requirement,  retained  in  today's 
final  rule,  that  a  manufacturer  must 
promptly  advise  NHTSA  if 
circumstances  arise  that  can  result  in 
unanticipated  delays  of  two  weeks  or 
more  in  recall  campaign 
implementation.  This  requirement, 
formerly  included  in  section 
573.5(c)(8)(iv).  is  now  renumbered  as 
§573.5(c)(8)(ii). 

This  final  rule  renumbers  sections 
573.5(c)(8)  (v)  and  (vi)  as  sections 
573.5(c)(8)  (iii)  and  (iv).  respectively, 
and  makes  minor  changes  in  those 
paragraphs  to  reflect  the  changes  to  this 
section  described  above,  but  makes  no 
substantive  changes.  These  provisions 
are  concerned  with  the  effect  on  the 
requirement  to  file  a  notification 
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schedule  of  a  manufacturer's  intent  to 
submit  a  petition  for  an  exemption  from 
the  recall  requirements  of  the  statute  on 
the  ground  that  the  defect  or 
noncompliance  is  inconsequential. 

Recordkeeping  Regarding  Recalls  of 
Leased  Vehicles 

After  reviewing  the  petitions  for 
reconsideration  and  the  oral  and  written 
comments,  NHTSA  has  decided  to 
revise  49  CFR  §  573.7  (d)  and  (e),  wliich 
imp>osed  requirements  on  manufacturers 
and  lessors  to  maintain  lists  of  the 
names  and  addresses  of  "known" 
lessees  of  vehicles  covered  by  recall 
campaigns. 

All  of  the  manufactures  that 
participated  in  the  reconsideration 
process  stated  that  the  divisions  of  the 
company  that  deal  with  recalls  and 
maintain  owner  lists  do  not  know 
whether  a  particular  vehicle  is  leased. 
However,  the  manufacturers  were 
concerned  that  they  could  be  held 
responsible  under  the  rule  for 
"knowing"  that  a  vehicle  was  leased 
because  that  information  is  contained  in 
records  maintained  elsewhere  in  the 
organization,  such  as  corporate  offices 
or  subsidiaries  involved  with  fleet 
operations  or  consumer  credit  matters. 

These  manufacturers  stated  that  it 
would  be  extremely  costly  and  time- 
consuming  to  integrate  their  leased 
vehicle  records  w-th  the  vehicle  owner 
lists  prepared  in  connection  with  recall 
campaigns.  Such  records  are  generally 
maintained  in  separate  databases  in 
separate  parts  of  the  company  and 
integrating  the  databases  and 
reprogramming  the  systems  to  generate 
the  information  in  the  manner  required 
by  section  573.7(d)  would  require  many 
months  of  work  and  substantial 
additional  financial  cost.  Similarly, 
Polk,  which  is  the  ohncipal  source  of 
vehicle  registration  information  used  by 
manufacturers  in  recall  mailings,  stated 
at  the  public  meeting  that  it  could  not 
specifically  identify  for  their 
manufacturer  clients  which  vehicles  on 
a  given  list  of  registered  vehicles  were 
leased.  Finally,  even  apart  from  cost 
considerations,  the  manufacturers 
contended  that  they  should  not  have  to 
bear  the  burden  of  maintaining  records 
reflecting  lessee  notification,  since  that 
should  be  the  responsibility  of  the 
vehicle  lessors. 

On  the  basis  of  the  foregoing 
information,  NHTSA  has  concluded  that 
any  benefit  to  be  gained  by  requiring 
manufacturers  to  identify  those  vehicles 
on  its  recall  notification  lists  that  are 
leased  and  the  person  or  entity  to  whom 
notification  was  sent  as  the  lessor  or 
lessee  is  far  outweighed  by  the  cost  and 
time  burdens  that  manufacturers  would 


incur  to  implement  such  a  system. 
Moreover,  the  agenc7  agrees  that  U  is 
not  appropriate  to  require 
manufacturers  to  bear  the  burdens 
associated  with  keeping  records 
regarding  the  notification  of  lessees, 
when  Congress  imposed  the 
responsibility  for  such  notification  on 
the  lessors. 

Accordingly,  NHTSA  has  decided  to 
rescind  in  its  entirety  section  573.7(d)  of 
the  April  5  final  rule.  The  agency  will 
monitor  lessor  compliance  with 
notification  requirements  of  section 
30119(f)  through  direct  contact  with 
lessors  rather  than  by  reviewing 
manufacturer  records.  To  identify  such 
lessors,  NHTSA  plans  to  obtain 
information  from  manufacturers  and 
lessor  organizations. 

For  similar  reasons,  the  agency  is  also 
amending  section  573.7(e),  which 
primfirily  sets  forth  recordkeeping 
requirements  applicable  to  lessors,  by 
deleting  language  in  the  last  two 
sentences  that  are  applicable  to  record 
retention  by  manufacturers  who  send 
out  recall  notifications  direttly  to 
lessees  pursuant  to  agreements  with 
lessors.  Such  lessees  are.  in  effect,  being 
notified  as  if  they  were  owners,  without 
any  lessor  involvement,  so  there  is  no 
need  to  apply  additional  rei:ordkeeping 
burdens  on  the  manufacturers  to  assure 
compliance  requirements  of  section 
30119(f). 

Two  commenters.  AALA  and  TRALA, 
representing  lessors,  contended  that  the 
recordkeeping  requirements  for  lessors 
set  forth  in  section  573.7(e)  are  overly 
burdensome  and  time  consuming 
because  they  require  them  to  estabfish 
new  systems  for  keeping  these  records. 
In  addition,  AALA  questioned  the 
utility  of  requiring  lessors  to  maintain 
these  records  in  light  of  the  fact  that, 
once  the  lease  has  expired,  the  vehicle 
generally  undergoes  one  or  more  rapid 
changes  of  ownership.  AALA 
questioned  the  purpose  behind  the 
requirement  to  maintain  records  on 
"vehicles  whose  future  ownership  the 
lessor  would  be  unable  to  verify." 

The  purpose  of  this  recordkeeping 
requirement  is  not  to  verify  "future 
ownership"  of  vehicles;  it  is  to  give 
NHTSA  a  means  of  verifying  that  lessors 
are  complying  with  their  duty  to 
provide  their  lessees  with  copies  of 
safety  recall  notifications.  This  is 
analogous  to  the  requirement  that 
manufacturers  must  keep  a  record  of 
recall  notifications  sent  to  registered 
owners. 

The  agency  has  made  every  effort  to 
ensure  that  the  recordkeeping 
requirements  impose  as  little  burden  as 
possible  on  lessors.  The  information 
required  is  minimal  (less  than  what  is 


required  of  manufacturers),  and  it 
should  not  entail  great  expenditure  of 
resources  to  develop  and  maintain  a 
record  retention  system.  For  these 
reasons,  NHTSA  is  retaining  the 
substantive  requirements  of  section 
573.7(e)  as  they  apply  to  the  lists  that 
must  be  maintained  by  lessors. 

Amendments  to  Part  576 — Record 
Retention 

Prior  to  the  April  5  final  rule,  49  CFR 
§  576.5  required  vehicle  manufacturers 
to  retain  relevant  records  for  five  years 
from  the  date  they  are  generated  or 
acquired.  The  April  5  rule  amended 
section  576.5  to  require  such  records  to 
be  fhaintained  for  eight  years  from  the 
last  date  of  the  model  year  in  which  the 
vehicle  to  which  the  records  relate  was 
produced.  After  considering  the 
petitions  for  reconsiderations  and  the 
oral  and  written  comments  submitted 
on  this  subject,  NHTSA  has  decided  to 
rescind  the  amendment  to  section  576.5 
and  reinstate  the  preexisting 
requirement. 

The  primary  reason  for  this  decision 
is  the  time  and  cost  burdens  that  the 
amendment  would  have  placed  upon 
vehicle  manufacturers.  Several 
manufacturers  stated  that  it  would  be 
highly  costly  and  extremely  time 
consuming  to  change  their 
computerized  record  keeping  systems  to 
comply  with  the  new  record  retention 
requirements.  The  agency  has 
concluded  that  the  safety  benefit  that 
would  be  derived  from  revising  the 
record  retention  period  requirements 
would  be  far  outweighed  by  costs  and 
other  burdens  on  resources  that  would 
be  incurred  by  manufacturers  in  order  to 
make  the  change. 

The  agency  is  also  making  a  technical 
amendment  to  49  CFR  §  576.6,  which 
defines  the  records  that  must  be 
retained  by  manufacturers  under  Part 
576.  Ford  pointed  out  that  in  the  text  of 
the  April  5  amendment,  the  word 
"such"  does  not  appear  as  a  modifier  to 
the  term  "malfunctions"  the  second 
time  that  word  appears  (in  the  second 
sentence  of  the  section).  Ford  expressed 
concern  that  the  removal  of  the  word 
"such"  could  be  construed  to  broaden 
the  scope  of  the  section  to  cover 
additional  types  of  records  beyond  those 
related  to  motor  vehicle  safety. 

The  agency  does  not  agree  that  the 
slight  change  in  the  wording  of  this 
phrase  would  have  had  a  substantive 
affect  on  the  record  retention 
requirements,  since  the  revised  language 
specified  that  the  requirement  only 
applied  to  records  of  "malfunctions  that 
may  be  related  to  motor  vehicle  safety." 
Nevertheless,  to  prevent  any  possible 
misunderstanding,  NHTSA  is  metking  a 


2""R 


v^A, 


'fT  I  Vol.  61,  No.  ? 


4,  1996  /  Rules  and  Regulations 


Fe(tt>ral   Register  /  Vol.  61,  No.  3  /  Thursday.  January  4,  1996  /  Rules  and  Regulations  277 


technical  amendment  to  this  section  to 
reinstate  the  preexisting  wording.  The 
agency  wishes  to  emphasize  that  the 
April  5  amendment  to  section  576.6  that 
clarified  that  the  record  retention 
requirements  apply  to  records  made  on 
electronic  media  has  not  changed,  and 
remains  in  effect. 

Amendments  to  Part  577 — Uiteti  and 
Noncompliance  Notification 

In  its  September  1993  notice  of 
proposed  rulemaking  (NPRM)  to 
implement  the  ISTEA  requirement  that 
vehicle  lessors  furnish  their  lessees  with 
copies  of  notifications  of  safety-related 
defects  and  noncompliances  in  leased 
vehicles,  NHTSA  proposed  to  require 
manufacturers  to  include  language  in  all 
recall  notification  letters  to  lessors  that 
would  remind  them  of  their  statutory 
obligations.  Several  comments 
submitted  in  response  to  the  NPRM 
pointed  out  that  it  would  be  very 
difficult  for  manufacturers  to  identify 
which  owners  were  lessors.  On  the  basis 
of  those  comments,  the  April  5  final  rule 
added  a  new  section  577.5(h),  which 
required  manufacturers  to  include 
language  describing  a  lessor's  obligation 
to  notify  lessees  of  safety  recalls  in  all 
owner  notification  letters. 

During  the  reconsideration  process, 
this  requirement  was  vigorously 
challenged.  Most  commenters  stated 
that  the  inclusion  of  lessor/lessee 
language  in  all  owner  notification  letters 
would  add  clutter  to  the  letter  and  could 
confuse  the  recipients  of  the  owner 
notification  letter  who  are  not  lessors/ 
lessees.  In  addition,  commenters 
representing  various  elements  of  the 
leased  vehicle  industry  generally 
expressed  the  view  that  requiring 
manufacturers  to  notify  lessors  of  their 
obligations  is  unnecessary'  for  several 
alternative  reasons:  (1)  Many  lessors 
have  an  arrangement  with 
manufacturers  in  which  the  latter  mails 
recall  letters  directly  to  individuals  on 
a  list  furnished  by  the  lessor;  (2)  many 
individual  lessees  receive  notification 
letters  directly  from  manufacturers 
because  the  name  of  the  lessee  appears 
on  the  title  as  the  owner;  and  (3)  many 
lessors  are  already  aware  of  their 
obligations  and  are  complying  with 
them. 

These  commenters  also  argued  that 
the  rule  as  written  failed  to  take  into 
account  several  features  of  the  leased 
vehicle  market:  e.g.,  the  fact  that  in 
consumer  leasing,  the  lessee  is  likely  to 
be  the  driver,  whereas  in  commercial 
leasing,  the  vehicles  will  be  driven  by 
individuals  who  are  not  the  lessee  of 
record;  and  the  fact  that  some  lessors 
regard  their  lists  of  lessees  as  trade 
secrets  and  do  not  disclose  them  to 


manufacturers  (which  are  often 
perceived  as  competitors). 

On  reconsideration,  the  agency  has 
concluded  that  section  .577. 5(h)  should 
be  rescinded.  The  likely  confusion 
resulting  from  the  inclusion  of  this 
information  in  all  owner  notification 
letters  will  outweigh  any  potential 
safety  benefit  associated  with  reminding 
lessors  of  their  obligations,  particularly 
since  there  is  reason  to  believe  that  most 
lessors  are  already  aware  of  those 
obligations.  However,  since  it  is  likely 
that  not  all  lessors  are  aware  of  the  duty 
to  notify  their  lessees  of  recalls,  the 
agency  believes  that  further  steps  are 
appropriate  to  maximize  the  number  of 
lessors  that  are  informed  of  their 
obligations  under  the  statute  and 
regulations.  To  that  end,  NHTSA  plans 
to  send  a  notice  to  vehicle  lessors 
informing  them  of  their  statutory  and 
regulatory  obligations  with  respect  to 
recall  notification  of  their  lessees.  The 
agency  will  also  monitor  the 
performance  of  such  lessors  through 
periodic  compliance  reviews.  The 
agency  plans  to  identify  vehicle  lessors 
from  several  sources,  including 
manufacturers,  lessor  associations,  and 
commercial  publications. 

Other  Issues 

The  agency  has  also  considered  issues 
raised  by  petitioners  and  commenters 
concerning  other  aspects  of  the  April  5 
final  rule.  Several  entities  asserted  that 
NHTSA  should  have  allowed  more  time 
to  comply  with  the  April  5 
amendments.  The  agency  recognized 
that  the  original  30-day  period  may  not 
have  allowed  sufficient  time  for  those 
affected  by  the  changes  to  come  into 
compliance.  However.  NHTSA  remains 
convinced  that  the  extension  of  the 
effective  date  for  the  provisions  not 
affected  by  the  petitions  for 
reconsideration  to  July  7  (providing  a 
total  of  over  90  days)  was  sufficient. 

Most  of  the  concerns  about  the  time 
centered  on  the  provisions  regarding 
manufacturer  recordkeeping  for  leased 
car  notifications  (section  573.7)  and  the 
changes  in  the  duration  of  the  record 
retention  requirements  of  section  576.5. 
However,  those  concerns  are  now  moot 
due  to  the  substantive  changes  made  to 
those  sections  on  reconsideration. 

The  other  issues  raised  by  the 
petitions  for  reconsideration  were 
essentially  restatements  of  arguments 
made  during  the  comment  period  prior 
to  issuance  of  the  final  rule.  The  agency 
has  concluded  that  no  change  of  those 
provisions  is  warranted. 

Advocates  objected  to  the  fact  that 
NHTSA  postponed  the  effective  date  of 
several  provisions  of  the  final  rule  while 
it  was  considering  the  merits  of  the 


petitions  for  reconsideration.  It  noted 
that  the  agency  had  recently  failed  to 
stay  a  regulatory  action  when  Advocates 
filed  a  petition  for  reconsideration. 

Under  49  CFR  §  553.35(d),  a  petition 
for  reconsideration  does  not  stay  the 
effectiveness  of  a  rule  "unless  the 
Administrator  so  provides."  Thus,  a 
decision  whether  or  not  to  stay  the 
effective  date  of  a  rule  pending 
consideration  of  petitions  for 
reconsideration  is  within  the  discretion 
of  the  Administrator. 

In  the  Federal  Register  notice  that 
first  extended  the  effective  date  of  all 
provisions  of  the  April  5  rule  from  May 
5  to  July  7,  1995  (60  FR  26002),  the 
agency  noted,  "The  [petitioners]  have 
presented  NHTSA  with  information  that 
makes  a  credible  showing  that  they  are 
not  able  to  achieve  compliance  with  at 
least  some  provisions  of  the  final  rule  by 
May  5,  and  that  it  will  be  some  months 
before  they  are  able  to  do  so."  In 
addition,  NHTSA  noted  that  the  short 
time  between  the  filing  of  the  petitions 
for  reconsideration  and  original 
effective  date  precluded  it  from  sorting 
through  all  of  the  provisions  of  this 
multifaceted  rule  and  the  arguments  in 
the  petitions  in  order  to  identify 
particular  provisions  whose  effective 
date  should  have  been  extended.  Id. 

The  agency  extended  the  effective 
date  of  four  specified  provisions  of  the 
final  rule  beyond  July  7,  because  it  had 
decided  that  it  needed  to  gather  further 
information  on  those  issues.  See  60  FR 
35458  (July  7,  1995).  The  agency 
believes  that  this  decision  was 
reasonable  under  the  circumstances, 
and  was  adequately  explained  at  the 
time. 

The  fact  that  the  agency  did  not  stay 
a  rule  for  which  Advocates  sought 
reconsideration  is  not  material.  Unlike 
the  manufacturers.  Advocates  did  not 
risk  noncompliance  with  Federal  law  if 
the  agency  had  not  stayed  its  action. 

Advocates  also  contended  that 
NHTSA  should  not  have  considered  the 
merits  of  the  arguments  raised  in  the 
petitions  for  reconsideration  because  the 
manufacturers  did  not  present  any  new 
information  that  could  not  have  been 
presented  prior  to  the  issuance  of  the 
final  rule.  While  it  may  be  true  that  the 
information  was  previously  available, 
there  were  relatively  significant  changes 
made  to  each  of  the  four  provisions 
between  the  NPRM  and  the  April  5  final 
rule.  The  manufacturers  could  not  have 
known  exactly  what  the  agency  would 
require  in  those  provisions.  Thus,  it  was 
appropriate  to  consider  the  additional 
information  and  arguments  presented  in 
the  reconsideration  petitions  and  in  the 
subsequent  comments. 
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Rule  Making  Analyses  and  Notices 

1  Executive  Order  12866  (Federal 
Regulations)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  analyzed  the  changes 
made  by  this  revised  final  rule  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  p>olicies 
and  procedures.  OMB  has  also 
determined  that  it  is  not  significant 
within  the  meaning  of  Executive  Order 
12866.  These  changes  will  not  impose 
any  costs  on  the  regulated  parties  and 
are  likely  to  reduce  such  costs. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  I  certify  that  this  proposed 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

3.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  analyzed  the  environmental 
impacts  of  this  rulemaking  action  and 
determined  that  implementation  of  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment. 

4.  Paperwork  Reduction  Act 

The  amendments  made  by  this  final 
rule  on  reconsideration  will  not  impose 
any  new  recordkeeping  burdens  and  are 
likely  to  reduce  such  burdens. 

5.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rule  making  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

6.  Civil  Justice  Reform  Act 

This  final  rule  does  not  have  a 
retroactive  or  preemptive  effect.  Judicial 
review  of  this  rule  may  be  obtained 
pursuant  to  5  U.S.C.  section  702.  That 
section  does  not  require  that  a  petition 
for  reconsideration  be  filed  prior  to 
seeking  judicial  review. 

List  of  Sub)ects 

49  CFR  Part  573 

Imports;  Motor  vehicle  safety;  Motor 
vehicles;  Reporting  and  record  keeping 
requirements;  Tires.  > 

49  CFR  Part  576 

Motor  vehicle  safety;  Reporting  and 
recordkeeping  requirements. 


49  CFR  Part  577 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing. 
Parts  573.  576,  and  577  of  Title  49  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  573— DEFECT  AND 
NONCOMPUANCE  REPORTS 

1.  The  authority  citation  for  part  573 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30102-30103,  30112, 
30117-30121.  30166-30167;  delegation  of 
authority  at  49  CFR  1.50 

2.  Section  573.5  is  amended  by 
removing  paragraphs  (c)(8)  (ii),  (iii),  and 
(iv),  redesignating  paragraphs  (c)(8)  (v) 
and  (vi)  as  paragraphs  (c)(8)  (iii)  and  (iv) 
and  revising  them,  and  by  adding  a  new 
paragraph  (c)(8)(ii)  to  read  as  follows: 

f  573.5    Defect  and  noncompliance 
Information  report 

«  «  •  «  A 

(c)  •  •   • 

(8)*   •   • 

(ii)  The  estimated  date  on  which  it 
will  begin  sending  notifications  to 
owners  that  there  is  a  safety-related 
defect  or  noncompliance  and  that  a 
remedy  without  charge  will  be 
available,  and  the  estimated  date  on 
which  it  will  have  completed  such 
notification.  If  a  manufacturer 
subsequently  becomes  aware  that  either 
the  beginning  or  the  completion  date 
reported  to  the  agency  will  be  delayed 
by  more  than  two  weeks,  it  shall 
promptly  advise  the  agency  of  the  delay 
and  the  reasons  therefor,  and  furnish  a 
revised  estimate. 

(iii)  If  a  manufacturer  intends  to  file 
a  petition  for  an  exemption  from  the 
recall  requirements  of  the  Act  on  the 
basis  that  a  defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  it  shall  notify  NHTSA  of 
that  intention  in  its  report  to  NHTSA  of 
the  defect  or  noncompliance  under  this 
section.  If  such  a  petition  is  filed  and 
subsequently  denied,  the  manufacturer 
shall  provide  the  information  required 
by  paragraph  (c)(8)(ii)  of  this  section 
within  five  Federal  government 
business  days  from  the  date  the  petition 
denial  is  published  in  the  Federal 
Register. 

(iv)  If  a  manufacturer  advises  NHTSA 
that  it  intends  to  file  such  a  petition  for 
exemption  from  the  notification  and 
remedy  requirements  on  the  grounds 
that  the  defect  or  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  does  not  do  so 
within  the  30-day  period  established  by 
49  CFR  556.4(c).  the  manufacturer  must 
submit  the  information  required  by 


paragraph  (c)(8)(ii)  of  this  section  no 
later  than  the  end  of  that  30-daY  period. 

3.  Section  573.7  is  amended  by 
removing  paragraph  (d).  redesignating 
paragraph  (e)  as  paragraph  (d),  and 
revising  new  paragraph  (d)  to  read  as 
follows: 

§  573.7    Lists  of  purchasers,  owners, 
lessors  and  lessees. 

*         •         •         •         * 

(d)  Each  lessor  of  leased  motor 
vehicles  that  receives  a  notification  from 
the  manufacturer  of  such  vehicles  that 
the  vehicle  contains  a  safety-related 
defect  or  fails  to  comply  with  a  Federal 
motor  vehicle  safety  standard  shall 
maintain,  in  a  form  suitable  for 
inspection,  such  as  computer 
information  storage  devices  or  card  files, 
a  list  of  the  names  and  addresses  of  all 
lessees  to  which  the  lessor  has  provided 
notification  of  a  defect  or 
noncompliance  pursuant  to  49  CFR 
577.5(h).  The  list  shall  also  include  the 
make,  model,  model  year,  and  vehicle 
identification  number  of  each  such 
leased  vehicle,  and  the  date  on  which 
the  lessor  mailed  notification  of  the 
defect  or  noncompliance  to  the  lessee. 
The  information  required  by  this 
paragraph  must  be  retained  by  the  lessor 
for  one  calendar  year  from  the  date  the 
vehicle  lease  expires. 

PART  576— RECORD  RETErfTION 

4.  The  authority  citation  for  part  576 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30112.  30115,  30117- 
30121.  30166-30167;  delegation  of  authority 
at  49  CFR  1.50. 

5.  Section  576.5  is  revised  to  read  as 
follows: 

§  576.5    Basic  requirements. 

Each  manufacturer  of  motor  vehicles 
shall  retain  as  specified  in  §  576.7  all 
records  described  in  §  576.6  for  a  period 
of  five  years  from  the  date  on  which 
they  were  generated  or  acquired  by  the 
manufacturer. 

6.  Section  576.6  is  revised  to  read  as 
follows: 

§  576.6    Records. 

Records  to  be  retained  by 
manufacturers  under  this  part  include 
all  documentary  materials,  films,  tapes, 
and  other  information-storing  media 
that  contain  information  concerning 
malfunctions  that  may  be  related  to 
motor  vehicle  safety.  Such  records 
include,  but  are  not  limited  to, 
communications  from  vehicle  users  and 
memoranda  of  user  complaints;  reports 
and  other  documents,  including 
material  generated  or  communicated  by 
computer,  telefax  or  other  electronic 
means,  that  are  related  to  work 
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performed  under,  or  claims  made  under. 
warranties;  service  reports  or  similar 
documents,  including  electronic 
transmissions,  from  dealers  or 
manufacturer's  field  personnel;  and  any 
lists,  compilations,  analyses,  or 
discussions  of  such  malfunctions 
contained  in  internal  or  external 
correspondence  of  the  manufacturer, 
including  communications  transmitted 
filertronically 

PART  577— DEFECT  AND 
^NONCOMPLIANCE  NOTIFICATION 

7.  The  authority  citation  for  part  577 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30102-30103,  30112, 
30115. 30117-30121.  30166-30167: 
delegations  of  authority  at  49  CFR  1.50  and 
49  CFR  501  8 

§577.5    ;Ai-neriaea; 

8.  Section  577.5  is  amended  by 
removing  paragraph  (h)  and 
redesignating  paragraph  (i)  as  paragraph 
(h). 

Issued  on:  December  21.  1995. 
Ricardo  Martinez, 
Administrator. 

[PR  Doc.  95-31583  Filed  12-29-95;  10:49  am] 
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[Docket  No.  96 ':2"3C»e- -5306-01;  I.D. 
121295C1 

Fc'e»Q'^  r  stii^g    Paci'ic  Coast 
G'Oundlish  Fishery  Annual 
Soectfications  and  Management 
Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  1996  groundfish  fishery 
specifications  and  management 
measures;  1996  preliminary  fishery 
specifications  for  Pacific  whiting; 
receipt  of  applications  for  experimental 
fishing  permits;  request  for  comments. 


SUMMARY:  NMFS  announces  the  1996 
fishery  specifications  and  management 
measures  for  groimdfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California  as 
authorized  by  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  The  specifications  include  the 
level  of  the  acceptable  biological  catch 
(ABC)  and  harvest  guidelines  including 
the  distribution  between  domestic  and 
foreign  fishing  operations.  The  harvest 
guidelines  are  allocated  between  the 
limited  entry  and  open  access  fisheries. 
The  management  measures  for  1996  are 
designed  to  keep  landings  within  the 
harvest  guidelines,  for  those  species  for 
which  there  are  harvest  guidelines,  and 
to  achieve  the  goals  and  objectives  of 
the  FMP  and  its  implementing 
regulations.  The  intended  effect  of  these 
actions  is  to  establish  allowable  harvest 
levels  of  Pacific  Coast  groundfish  and  to 
implement  management  measures 
designed  to  achieve  but  not  exceed 
those  harvest  levels,  while  extending 
fishing  and  processing  opportunities  as 
long  as  possible  during  the  year. 
DATES:  Effective  0001  hours  (local  time) 
January  1.  1996.  until  the  1997  annual 
specifications  and  management 
measures  are  effective,  unless  modified, 
superseded,  or  rescinded.  The  1997 
annual  specifications  and  management 
measures  will  be  published  in  the 
Federal  Register.  Comments  will  be 
accepted  until  February  5,  1996. 
ADDRESSES:  Comments  on  these 
specifications  should  be  sent  to  Mr. 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  N.E.,  BIN 
C15700.  Bldg.  1.  Seattle,  WA  98115- 
0070;  or  Ms.  Hilda  Diaz-Soltero, 
Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  501  West 
Ocean  Blvd..  Suite  4200,  Long  Beach, 
CA  90802-4213.  Information  relevant  to 
these  specifications  and  management 
measures,  including  the  stock 
assessment  and  fishery  evaluation 
(SAFE)  report,  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  Director.  Northwest 
Region,  NMFS  (Regional  Director),  or 
may  be  obtained  from  the  Pacific 


Fishery  Management  Council  (Council), 
by  writing  the  Council  at  2130  SW  Fifth 
Avenue,  Suite  224.  Portland.  OR  97201. 

FOR  FURTHER  INFORIIATION  CONTACT: 
William  L.  Robinson  (Northwest  Region, 
NMFS)  206-526-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS) 
310-980-4040. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
requires  that  fishery  specifications  for 
groimdfish  be  evaluated  each  calendar 
year,  that  harvest  guidelines  or  quotas 
be  specified  for  species  or  species 
groups  in  need  of  additional  protection, 
and  that  management  measures 
designed  to  achieve  the  harvest 
guidelines  or  quotas  be  pubhshed  in  the 
Federal  Register  and  made  effective  by 
January  1,  the  beginning  of  the  fishing 
year.  This  action  announces  and  makes 
effective  the  final  1996  fishery 
specifications  and  the  management 
measures  designed  to  achieve  them. 
These  specifications  and  measures  were 
considered  by  the  Council  at  two 
meetings  and  were  recommended  to 
NMFS  by  the  Council  at  its  October 
1995  meeting. 

I.  Final  Specifications:  ABCs  and 
Harvest  Guidelines;  Apportionments  to 
Foreign  and  Joint  Venture  Fisheries; 
Open  Access  and  Limited  Entry 
Allocations 

The  fishery  specifications  include 
ABCs.  the  designation  of  harvest 
guidelines  or  quotas  for  species  that 
need  individual  management,  the 
apportionment  of  the  harvest  guidelines 
or  quotas  between  domestic  and  foreign 
fisheries,  and  allocation  between  the 
open  access  and  limited  entry  segments 
of  the  domestic  fishery'. 

The  final  1996  specifications  for 
ABCs,  harvest  guidelines,  and  limited 
entry  and  open  access  allocations  are 
listed  in  Table  1,  followed  by  a 
discussion  of  each  1996  specification 
that  differs  from  1995.  The 
apportionment  between  foreign  and 
domestic  fisheries  is  explained 
separately  at  the  end  of  this  section.  As 
in  the  past,  the  specifications  include 
fish  caught  in  state  ocean  waters  (0-3 
nautical  miles  (nm)  offshore)  as  well  as 
fish  caught  in  the  EEZ  (3-200  nm 
offshore). 
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Table  i.— 1996  Specifications  of  Acceptable  Biological  Catch  (ABC),  Harvest  Guideunes,  and  Limited  Entry 
AND  Open  Access  Allocations,  by  International  North  Pacific  Fisheries  Commission  (INPFC)  Subareas 
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•U.S.  Vwcou*v  only.  excecK  lor  Pacific  whiting. 

»T1w  Hngcod  liock  aasessment  covers  the  entire  Vancouver  iNPFC  area,  including  Canada,  and  the  Coiumtsia  subarea  north  of  Cape  Falcon.  The  U.S.  ABC  is 
tiaaad  on  50  paroant  of  the  ABC  tor  Iha  asaeaamant  area  plus  400  mt  tor  the  Colunnba  subarea  south  of  Cape  Falcon  The  coastwide  harvest  guideline  equals  the 
sum  of  the  ABCs  «kI  indudas  a  recraaUonal  harvaat  of  900  ml  The  Hmiied  entry  and  oparvaocasa  parcants  are  applied  only  to  the  conmeroai  portion  of  the  harvest 
gutdaline,  which  a  i  .500  ml  (the  2.400  mt  harvest  guidetine  minus  900  mt  tor  eaiimatad  recreational  harvest). 

« Thaaa  species  are  not  oomrnoc  nor  important  in  the  areas  footnoted.  Accordbigly.  for  converiience.  Pacific  cod  is  irxAxJed  in  ttie  "other  fish"  category  for  tf>e 
areas  too»wfd.  and  roctcfish  speoes  are  irKduded  in  the  'remaining  rockfish'  category  for  the  areas  tootnoiad  onty. 

'WMing  spacMcatlorv  va  preliminary.  The  ABC  is  coastwide.  including  Canadan  waters  The  US  harvest  guideline  is  preiimtnanly  set  at  80  percent  of  ihe  \J.SJ 
Cmda  f^C.  The  ■fTtfatT"  to  Waahlngton  coastal  treaty  tnbae  will  be  determined  m  a  separate  rulemaking.  The  40  percent  reserve  (or  shore-Ciased  processing  will 
be  tiaaad  on  the  commardal  porlton  of  ma  harreat  Buidaina  (the  U.S.  harvest  guidehne  mmus  the  tntial  allocation) 

•Dover  sola,  tfnynyhencti.  and  traiw^<augM  ttUtMh  are  managed  together  as  the  "OTS  complex'  (formerly  called  the  deepwater  complex).  There  is  no  harvest 
iTuldeina  tor  ttta  DTS  corrplaK. 

'The  7.800  mt  aatiiellah  harvaat  guideline  is  the  8.700  mt  ABC  north  of  the  Conception  sutiarea  (north  of  36*  N.  latitude)  reduced  tiy  900  mt  lor  estimated  discards. 
The  7  JOO-mt  harvaat  jiidolnci  ia  reduced  by  780  mt  tor  the  treaty  tnt>e3  t>efore  dividing  the  remaining  7.020  mt  between  the  limited  entry  (6,557  mt)  and  opervac- 
ceaa  (463  mt)  fiaheriea.  TTw  limiied  entry  allocation  is  further  atocated  58  percent  (3.80Q  mt)  to  the  trawl  fishery,  and  42  percent  (2.754  mt)  to  the  nontrawl  fishery, 
both  of  wtMch  are  harnnal  jiiirlf<ri<iii 

•Only  jack  mackerel  north  of  39*0(r  N.  latitude  are  managed  by  the  FMP  The  ABC  and  harvest  guideline  mdude  area  beyond  200  nm. 

'The  POP  harvaat  gu«leline  tor  landed  catch  ipptaa  Id  the  Vancouver/Columbia  subareas  contMned. 

'The  6.500  mt  harvaat  guideine  lor  widow  rocMah  ia  derived  by  subtracting  18  percent  tor  ealimaied  discards  (1.200  mt)  from  the  ABC  (7.700  mt). 

■  The  ituWyheafl  ABCa  and  harvest  guidafinea  apply  north  ol  Pont  Conception,  CA.  The  harvest  guideine  represents  landed  catch.  Limited  entry  and  open-access 
alocationa  «e  set  tor  the  firat  time  tar  ahortapirw  thomyheads  because  open-access  hanrest  hes  exceeded  tradkional  levels  during  the  1984-1986  window  period. 

'The  Sabasfes-North  hanreet  gukMne  (11.200  mt)  applies  to  the  Vancouver  and  Cotombia  subareas  and  equals  the  sum  of  the  ABCs  as  follows:  car^ry  (1.000 
mt).  yeaowtal  rocklish  (6,740  mt  coastwide  mlr>us  300  mt  for  the  Eureka  suberea).  and  remaining  rocfcfish  (4,500  mt).  minus  720  mt  for  estimated  discards  (150  mt 
tor  car^y  rockfish  and  570  ml  for  yatowtwl  rockflah  north  of  Cape  Lookout).  Within  the  Sabasfea^^orth  harvest  guideline  are  two  small  han^est  guidelines  for  com- 
merotf  h«veat  ol  black  rockfiah  by  the  Makah.  Oulaule.  Hoh.  and  Quinault  Indian  tnbee:  20.000  pounds  (9.072  kg)  for  the  EEZ  ry>nh  of  Cape  Alava  (48'09'30'  N. 
latHude)  WK)  10.000  pounds  (4.536  kg)  between  Oesiructton  Island  (47*40'00"  N.  latitude)  and  Leadbetter  Point  46*38  10"  N.  latitude).  The  Sabasfea^outh  harvest 
guidelino  ia  the  sum  ol  tt>e  ABCs  tor  the  species  m  the  Eureka/Monterey/Concepiion  subareas:  bocaccio  (1 .700  mt),  canary  (250  n^).  c.'iilipeppef  (4.000  mt),  yellowtail 
rockfish  (300  ml),  and  remaining  rockflah  (7.000  mt). 

'The  bocaccio  hwvest  guidekne  applies  to  the  Eureka.  Moraarey.  and  Conception  subareas:  as  tnp-limit  induced  discards  are  believed  to  be  minimal,  there  is  no 
deduction  lor  dtotards.  This  oparvaocess  and  limited  entry  alocatwn  percentages  lor  bocacoo  are  applied  only  to  trie  commercial  portion  of  ttie  harvest  guideline, 
wtvch  is  1.500  mt  in  1905  (1,700  mt  harvest  guideline  mirHa  200  mt  estimated  recreatior^  harvest). 

"Tlie  canary  'ockfish  harvaat  guideline  for  the  Varxxx/ver/Cotombia  aree  is  ttw  sum  of  the  ABCs  minus  150  mt  lor  estimated  discards. 

■The  1993 yellowtail  rockflah  aiaaaiment  addreased  three  aaparale  arees:  U.S.  Vancouver;  Columbia  north  of  Cape  Fak»o:  and  Columtxa  south  ol  Cape  Fakxm 
plus  Eureka,  for  ttw  table,  the  2J70  ml  Cotombia  ABC  Is  tor  north  Cotombia  only,  and  the  Eureka  ABC  is  for  the  Eureka  sutsarea  plus  south  Columbia.  The  total 
ABC  lor  yeltowtal  rockflah  ia  dMded  into  two  harveal  gukleNnes:  3.600  ml  tor  the  northern  area  (4.160  mt  lor  Vancouver  plus  Columbia  north  of  Cape  Lookout,  ctose 
to  Cape  Fakan  minus  570  i«  lor  dbcards)  and  2.580  mt  for  the  southern  area  (Eureka  plus  Columbia  area  south  of  Cape  Lookout).  The  harvest  guidelines  for  the 
Satastas  complex  apply  to  dHlereni  areas,  north  and  south  of  tt>e  Cokjmbia/Eureka  border  at  43*0000"  N.  latitude.  For  cak:ulatir^  ttie  Sebastes  complex  harvest 
(juidBlinoa.  300  ml  of  yeNowtaH  rockflali  ia  estimated  for  the  Eureka  sutiarea  Therefore.  300  mt  of  the  yellowtail  rockfish  scjthem  harvest  guKleline  is  included  in  the 
soutttem  Sabasiaa  complex  harvest  giMaline.  and  ttte  remainder  of  ttie  yellowtail  rockfish  soutfiem  harvest  guidelir>e  is  included  in  ttie  norttiem  SaPasfes  complex 
harveal  guideline.) 

oThe  11,050  mt  coastwide  harvest  guMleline  for  Dover  sole  (ttw  upper  erxl  ol  the  ABC  rarige  lor  the  Vancouver  subarea  and  the  lower  erxj  of  the  ABC  for  tt^  Morv 
terey  subarea  (when  are  the  recent  average  catches  in  those  two  subareas),  plus  the  ABCs  for  the  Columbia.  Eureka  and  Conception  subareas.  minus  560  mt  for 
1  dacards.  The  coastwide  hwvest  gu«teline  incfcjdea  a  2,850  mt  harvest  guideline  for  the  Columbia  suberea  (3.000  mt  ABC  minus  150  mt  estinurted  dis- 


(). 
rinckjdea  sharks,  skates,  rays,  ratfiah.  morids.  grartadtars.  and  other  groundfisn  species  noted  above  m  footrxste  c. 
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Changes  to  the  ABCs  and  Harvest 
Guidelines 

The  ABCs  represent  the  total  catch — 
amounts  that  are  discarded  as  well  as 
retained.  Information  considered  in 
determining  the  ABCs  is  available  from 
the  Council  and  was  made  available  to 
the  public,  before  the  Council's  October 

1995  meeting,  in  the  Council's  SAFE 
document  (see  ADDRESSES).  The  1996 
final  ABCs  are  changed  from  the  1995 
ABCs  only  for  Dover  sole,  as  explained 
below.  The  preliminary  whiting  ABC  for 

1996  also  differs  from  the  1995  ABC. 
These  changes  are  based  on  the  best 
available  scientific  information. 
Changes  that  result  only  from  rounding 
are  not  explained. 

Those  species  or  species  groups 
managed  with  harvest  guidelines  in 
1995  will  continue  to  be  managed  with 
harvest  guidelines  in  1996.  As  in  1995. 
no  quotas  are  established.  The  1996 
harvest  guidelines  differ  from  those  in 
1995  for:  Pacific  ocean  perch  (POP),  the 
Sebastes  complex  in  the  Vancouver/ 
Columbia  subareas  (north  of  43°00'  N. 
lat.).  yellowtail  rockfish  north  of  Cape 
Lookout  (45''20'15"  N.  lat.).  and  Dover 
sole  coastwide.  The  preliminary  harvest 
guideline  for  Pacific  whiting  (whiting) 
in  1996  also  differs  from  the  1995 
harvest  guideline.  Where  information  is 
available,  a  discard  factor  is  subtracted 
from  the  ABC  to  determine  the  harvest 
guideline.  Therefore,  except  for  whiting. 
the  1996  harvest  guidelines  represent 
only  that  portion  of  the  catch  that  is 
landed. 

The  changes  to  the  ABCs  and  harvest 
guidelines  are  described  briefly  below. 
All  other  ABC  and  annual  harvest 
guideline  specifications  announced  for 
1995  (Table  1  at  60  FR  2331.  January  9, 
1995)  will  apply  again  in  1996  and  are 
included  in  Table  1.  More  detailed 
information  appears  in  the  Council's 
SAFE  document  (September  1995).  the 
"Final  Groundfish  Management  Team 
Acceptable  Biological  Catch  and  Harvest 
Guideline  Recommendations  for  1996" 
(GMT  Report  C.l.)  from  the  October 
1995  Council  meeting,  and  the  Council's 
newsletters  for  its  August  and  October 
1995  meetings  (see  ADDRESSES). 

POP 

Since  1981,  POP  has  been  managed    - 
under  a  schedule  intended  to  rebuild 
POP  to  a  level  that  would  annually 
support  removals  of  1.000  metric  tons 
(mt).  Landings  were  higher  than  this  as 
recently  as  1993.  To  achieve  an  annual 
harvest  of  about  1,000  mt  while 
maintaining  a  biologically  sound 
harvest  rate,  the  current  biomass  would 
have  to  double.  This  would  be  a  slow 
process  unless  there  is  a  fortuitous 


sequence  of  large  recruitments.  The 
harvest  guideline  for  POP  is  meant  to 
accommodate  only  small,  incndental 
catches  and,  therefore,  is  not  a  target  to 
be  achieved  deliberately.  Trip  limits  for 
POP  will  not  be  increased  to  achieve  the 
harvest  guideline,  and  may  be  reduced 
if  landings  are  too  high.  The  harvest 
guideline  for  POP  is  reduced  from  1,300 
mt  in  1995  to  750  mt  in  1996,  close  to 
the  projected  landings  in  1995. 

Yellowtail  Rockfish— North 

The  1996  harvest  guideline  for 
yellowtail  rockfish  north  of  Cape 
Lookout  is  reduced  by  570  mt,  from 
4.160  mt  in  1995  to  3,590  mt  in  1996. 
to  account  for  trip-limit  induced 
discards  in  that  area.  The  harvest 
guideline  in  1996  represents  landings 
rather  than  total  catch.  Before  1996,  the 
harvest  guideline  represented  total 
catch,  and  estimates  of  discards  were 
added  to  landings  during  the  season. 

Sebastes  Complex — North 

The  harvest  guideline  for  the  Sebastes 
complex  in  the  Vancouver  and 
Columbia  subareas.  which  consists  of 
the  sum  of  the  ABCs  of  the  different 
species  that  make  up  the  complex 
minus  estimated  discards,  is  reduced  by 
570  mt.  from  11.800  mt  in  1995  to 
11.200  mt  in  1996  (rounded  to  the 
nearest  hundred  mt).  This  amount 
represents  the  difference  after 
subtracting  the  estimate  of  discards  for 
yellowrtail  rockfish. 

As  in  1995,  the  1996  ABCs  and 
harvest  guidelines  for  the  Sebastes 
complex  and  yellowtail  rockfish  apply 
to  different  areas  due  to  differences  in 
stock  assessment  areas.  The  ABCs  and 
harvest  guidelines  for  the  Sebastes 
complex  apply  north  and  south  of 
43''00'00"  N.  lat.  (the  Columbia/Eureka 
subarea  boundary).  The  yellowtail 
rockfish  ABCs  in  the  Columbia  area  are 
divided  at  Cape  Falcon  (45''46'00"  N. 
lat.),  which  is  the  boundary  used  in  the 
stock  assessment,  and  the  harvest 
guidelines  are  divided  at  Cape  Lookout 
(45°20'15"  N.  lat.).  about  26  nm  to  the 
south,  for  management  purposes. 

Dover  Sole 

New  stock  assessments  were 
conducted  for  Dover  sole  in  the 
Vancouver  and  Monterey  subareas. 
However,  uncertainty  in  the  stock 
assessments  and  the  surveys  on  which 
they  are  based  prompted  the  Council  to 
recommend  ranges  of  ABCs  for  these 
two  subareas  in  1996.  In  the  Vancouver 
subarea,  the  lower  end  of  the  ABC  range 
(820  mt)  is  the  ABC  recommended  in 
the  recent  stock  assessment,  and  the 
upper  end  (1.570  mt)  is  based  on  the 
1990-94  average  landings.  In  the 


Monterey  subarea,  the  lower  end  of  the 
ABC  range  (3,160  mt)  is  based  on  the 
1990-94  average  landings  and  the  upper 
end  (4,360  mt)  is  the  level  proposed  in 
the  recent  stock  assessment.  The  1996 
coastwide  ABC  is  the  sum  of  the  area 
ABCs,  which  ranges  from  10,880  mt  to 
12,830  mt. 

The  1996  coastwide  harvest  guideline 
for  Dover  sole  is  based  on  the  recent 
average  catch  in  the  Vancouver  and 
Monterey  subareas  (the  upper  end  of  the 
Vancouver  ABC  range  and  the  lower 
end  of  the  Monterey  ABC  range),  plus 
the  ABCs  for  the  Columbia,  Eureka,  and 
Conception  subareas,  which  are  the 
same  as  in  1995.  The  total  is  then 
reduced  by  5  percent  (580  mt)  for 
expected  discards.  The  1996  coastwide 
harvest  guideline  is  11,050  mt,  which  is 
reduced  from  13,600  mt  in  1995,  The 
harvest  guideline  for  Dover  sole  in  the 
Columbia  subarea  is  the  same  as  in 
1995. 

Whiting — Preliminary 

In  order  to  consider  the  results  of  a 
new  stock  assessment,  the  Council  has 
recommended  only  the  preliminary 
whiting  ABC  and  harvest  guideline  at 
this  time,  and  will  recommend  the  final 
ABC  and  harvest  guideline  in  March 
1996. 

In  1994,  the  ABC  for  whiting  was 
substantially  higher  than  in  previous 
years,  primarily  because  it  was  based  on 
data  from  the  1992  hydroacoustic 
survey  that  utilized  new,  more  sensitive 
equipment,  and  extended  farther 
offshore  and  farther  north  to  encompass 
the  species'  range.  To  provide  for 
cautious  exploitation  until  the  1992 
survey  results  could  be  confirmed,  a 
conservative  harvest  rate  policy  was 
adopted  in  1994  and  1995  to  minimize 
the  risk  to  the  resource  if  the  ABC  were 
later  found  to  be  too  high.  The  most 
recent  stock  assessment,  prepared  in 

1995,  supported  resumption  of  the 
moderate  exploitation  rate,  and  the 
Council  jecommended  a  preliminary 
1996  whiting  ABC  (for  the  U.S.  and 
Canada  combined)  of  123,000  mt. 
assuming  large  recruitment  from  the 
1994  year  class.  This  continues  the 
decline  in  ABC  from  325,000  mt  in  1994 
and  223,000  mt  in  1995,  as  the  strong 
1980  and  1984  year  classes  become  less 
abundant.  As  in  recent  years,  the 
preUminary  U.S.  harvest  guideline  is  80 
percent  of  the  U.S.-Canada  ABC  (98,400 
mt).  An  update  to  the  1995  stock 
assessment  based  on  the  results  of  the 
summer/fall  1995  hydroacoustic  survey 
is  expected  to  be  completed  early  in 

1996.  The  Council  will  review  the 
results  of  the  new  stock  assessment  at 
its  March  1996  meeting  and  will 
recommend  the  final  ABC  and  harvest 
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guideline  at  that  time.  The  final  ABC 
may  be  higher  or  lower  than  the 
preliminary  ABC. 

The  recent  overages  have  not  caused 
a  biological  problem,  particularly  given 
the  large  increase  in  the  ABC  in  1994 
and  use  of  a  conservative  exploitation 
rate  in  1994  and  1995.  Even  though  the 
preliminary  ABC  and  harvest  guidehne 
return  to  a  higher,  moderate  exploitation 
rate,  the  total  harvest  in  1996  is 
expected  to  be  lower  than  the 
overfishing  level.  Bilateral  discussions 
with  Canada  are  expected  to  continue. 

The  regulations  at  50  CFR  663.23(b)(4) 
set  aside  40  percent  of  the  U.S.  harvest 
guideline  in  1994-96  for  priority  use  by 
vessels  delivering  whiting  to  shoreside 
processors.  The  amount  available  for 
this  shoreside  reserve  in  1996  depends 
on  the  level  of  the  final  U.S.  harvest 
guideline  and  the  amount  set  aside  for 
tribal  fisheries,  which  are  not  yet 
determined. 

Setting  Harvest  Guidelines  Greater  Than 
ABC 

In  most  cases,  harvest  guidelines  are 
less  than  or  equal  to  the  ABCs,  or 
prorated  ABCs,  for  specific  areas. 
However,  for  1996  as  in  1995,  the 
Council  recommended  harvest 
guidelines  that  exceed  the  ABCs  for  two 
species.  POP  and  shortspine 
thomyheads.  The  FMP  requires  that  the 
Council  consider  certain  factors  when 
setting  a  harvest  guideline  above  an 
ABC.  These  factors  were  analyzed  by 
the  Council's  groundfish  management 
team  (GMT)  and  considered  at  the 
Council's  October  1995  meeting  before 
the  Council  recommended  the  1996 
harvest  guidelines.  These  factors  also 
were  considered  when  establishing  the 
20-year  rebuilding  schedule  for  POP  in 
the  1981  FMP.  in  the  most  recent  stock 
assessments  for  POP  (in  the  September 
1995  SAFE  document)  and  shortspine 
thomyheads  (in  the  October  1994  SAFE 
document),  and  in  the  GMT's 
recommendations  for  1996  (GMT  Report 
Cl.,  October  1995). 

Over/is/ijng 

The  FMP  defines  "overfishing"  as  a 
fishing  mortality  rate  that  would,  in  the 
long  term,  reduce  the  spawning  biomass 
per  recruit  below  20  percent  of  what  it 
would  have  been  if  the  stock  bad  never 
been  exploited  (unless  the  species  is 
above  the  level  that  would  produce 
maximum  sustainable  yield  (MSY)).  The 
rate  is  defined  in  terms  of  the 
percentage  of  the  stock  removed  per 
year. 

Therefore,  high  catch  rates  can  cause 
overfishing  at  any  stock  abundance 
level.  Conversely,  overfishing  does  not 
necessarily  occur  for  stocks  at  low 


abundance  levels  if  the  catch  can  be 
kept  to  a  sufficiently  small  fraction  of 
that  stock  level.  The  target  rate  of 
exploitation  for  Pacific  Coast  groundfish 
typically  is  the  rate  that  would  reduce 
spawning  biomass  per  recruit  to  35 
percent  of  its  unfi.shed  level.  This 
desired  rate  of  fishing  will  always  be 
less  than  the  overfishing  rate,  so  there 
is  a  buff^er  between  the  management 
target  and  the  level  that  could  harm  the 
stock's  long-term  potential  productivity. 
If  the  overfishing  level  is  reached,  the 
Guidelines  for  Fishery  Management 
Plans  at  50  CFR  part  602  require  the 
Council  to  identify  actions  to  be 
undertaken  to  alleviate  overfishing- 

None  of  the  ABCs  for  1996  reaches  or 
exceeds  the  level  of  overfishing. 
However,  for  those  species  whose 
harvest  guidelines  exceed  ABC  (POP 
and  shortspine  thomyheads),  the 
harvest  guideline  approaches  the 
overfishing  level.  In  addition,  the 
overfishing  level  for  POP  and  shortspine 
thomyheads  was  projected  to  be 
reached  in  1995.  Landings  of  POP  were 
projected  at  857  mt  in  1995,  very  close 
to  the  852  mt  overfishing  level  for 
landed  catch.  Landings  of  shortspine 
thomyheads  were  projected  at  about 
1,800  mt  through  November  1995,  but 
total  catch  may  have  exceeded  the  1,757 
mt  overfishing  level  (for  total  catch)  by 
as  much  as  170  mt  (10  percent), 
depending  on  assumptions  made  about 
the  level  of  trip-limit  induced  discards. 
Further  discussion  appears  in  the  GMT 
Supplemental  Report  Cl.  (October 
1995).  Overfishing  in  1996  will  be 
avoided  by  establishment  or  reduction 
of  harvest  guidelines  and  by  more 
restrictive  management  of  the  fisheries 
for  these  species. 

Discards 

In  1996,  the  ABCs  represent  total 
catch,  and  the  harvest  guidelines,  except 
for  whiting,  represent  only  that  portion 
of  the  catch  that  is  landed.  Stock 
assessments  and  inseason  catch 
monitoring  are  designed  to  account  for 
all  fishing  mortality,  including  that 
resulting  fixtm  fish  discarded  at  sea. 
Discards  of  rockfish  and  sablefish  in  the 
fishery  for  whiting  are  well  monitored 
and  are  accounted  for  inseason  as  they 
occur.  In  the  other  fisheries,  discards 
caused  by  trip  limits  have  not  been 
monitored,  so  discard  factors  have  been 
developed  to  account  for  this  extra 
catch.  A  level  previously  measured  for 
widow  rockfish  (about  16  percent  of  the 
total  catch)  in  a  scientific  study  is 
assumed  to  be  appropriate  for  the 
commercial  fisheries  for  widow 
rockfish,  yellowtail  rockfish  (in  the 
northem  area),  canary  rockfish,  and 
POP.  A  discard  level  of  8  percent  is 


used  for  the  deepwater  thomyhead 
fishery,  5  percent  for  Dover  sole,  and  20 
percent  for  sablefish.  The  discard  factors 
are  typically  applied  by  setting  the 
harvest  guideline  for  landed  catch  at  a 
level  that  is  equal  to  the  ABC  minus 
expected  discard.  More  detailed 
information  is  found  in  the  Council's 
SAFE  document. 

Foreign  and  Joint  Venture  Fisheries 

For  those  species  needing  individual 
management  that  will  not  be  fully 
utilized  by  domestic  processors  or 
harvesters,  and  that  can  be  caught 
without  severely  affecting  species  that 
are  fully  utilized  by  domestic  processors 
or  harvesters,  foreign  or  joint  venture 
operations  may  occur.  A  joint  venture 
occurs  when  U.S.  vessels  deliver  their 
catch  to  foreign  processing  vessels  in 
the  EEZ.  The  harvest  guidelines  or 
quotas  for  these  species  may  be 
apportioned  to  domestic  annual  harvest 
(DAH,  which  includes  domestic  annual 
processing  (DAP)  and  joint  venture 
processing  (JVP))  and  to  the  total 
allowable  level  of  foreign  fishing 
(TALFF).  In  January  1996,  no  surplus 
groundfish  are  available  for  joint 
venture  or  foreign  fishing  operations. 
Consequently,  all  the  harvest  guidelines 
in  1996  are  designated  entirely  for  DAP   " 
(which  also  equals  DAH),  and  JVP  and 
TALFF  are  set  at  zero. 

In  the  unlikely  event  that  fish  are 
reallocated  inseason  and  a  foreign  or 
joint  venture  fishery  should  occur,  the 
incidental  catch  levels  would  be  as 
follows:  For  a  whiting  fishery,  the  same 
as  announced  at  Table  2,  footnote  1  of 
58  FR  2990  (January  7, 1993);  for  a  jack 
mackerel  joint  venture,  initially  the 
same  as  those  suggested  in  section 
12.5.2  of  the  FMP  but  subject  to  change 
during  the  year. 

n.  The  Limited  Entry  Program 

Amendment  6  to  the  FMP  established  ' 
a  limited  entry  program  that,  on  January 
1. 1994,  divided  the  commercial 
groundfish  fishery  into  two 
components,  the  limited  entry  fishery 
and  the  open  access  fishery,  each  of 
which  has  its  own  allocations  and 
management  measures.  The  limited 
entry  and  open  access  allocations  are 
calculated  according  to  a  formula 
specified  at  section  D.E.  of  the  appendix 
to  50  CFR  part  663,  which  takes  into 
account  the  relative  amounts  of  a 
species  taken  by  each  component  of  the 
fishery  during  the  1984-88  limited  entry 
window  period.  At  its  October  1995 
meeting,  the  Council  recommended  the 
species  and  areas  subject  to  opien  access 
and  limited  entry  allocations  in  1996, 
and  the  Regional  Director  calculated  the 
amounts  of  the  allocations  that  are 
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presented  in  Table  1.  Unless  otherwise 
specified,  the  limited  entry  and  open 
access  allocations  are  treated  as  harvest 
guidelines  in  1996. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  using  (1)  exempt  gear,  or  (2) 
longline  or  pot  (trap)  gear  used  pursuant 
to  the  harvest  guidelines,  quotas,  and 
other  management  measures  governing 
the  open  access  fishery.  Exempt  gear 
means  all  types  of  legal  groundfish 
fishing  gear  except  groundfish  trawl,  • 
longline,  and  pots.  (Exempt  gear 
includes  trawls  used  to  harvest  pink 
shrimp  or  spot  or  ridgeback  prawTis 
(shrimp  trawls),  and,  south  of  Point 
Arena,  CA  (38°57'30"  N.  lat.),  California 
halibut  or  sea  cucumbers.) 

The  open  access  allocation  is  derived 
by  applying  the  open  access  allocation 
percentage  to  the  annual  harvest 
guideline  or  quota  after  subtracting  any 
set-asides  for  recreational  fishing  or 
treaty  Indians  (see  sections  II.E.(b)  and 
(c)  of  the  Appendix  to  50  CFR  part  663). 
For  those  species  in  which  the  open 
access  share  would  have  been  less  than 
1  percent,  no  open  access  allocation  is 
specified  unless  significant  open  access 
effort  is  anticipated.  At  the  time  the 
calculations  were  made,  the  status  of 
some  vessels  (whether  they  would 
receive  a  limited  entry  permit)  was  not 
certain.  These  amounts  are  minor  and 
would  not  affect  the  level  of  trip  limits 
for  the  limited  entry  or  open  access 
fisheries. 

At  its  October  1995  meeting,  the 
Council  learned  that  the  harvest  of 
shortspine  thomyheads  in  1995  had 
increased  from  the  level  of  heirvest 
during  the  1984-88  limited  entry 
window  period.  More  than  150  mt  of 
shortspine  thomyheads  were  landed  in 
California  alone  in  1995,  whereas  the 
coastwide  harvest  by  open  access  gear 
during  the  1984-88  wrindow  period  was 
less  than  one  percent  (15  mt)  of  the 
harvest  guideline.  Consequently,  the 
Council  recommended  that  an  open 
access  allocation  for  shortspine 
thomyheads  be  set  in  1996  and  that 
management  measures  be  implemented 
to  keep  landings  within  that  harvest 
guideline.  The  open  access  allocation 
percentage  for  shortspine  thomyheads 
subsequently  was  determined  to  be  0.25 
percent  of  the  harvest  guideline,  which 
is  4  mt  in  1996. 

Limited  Entry  Allocations 

The  limited  entry  fishery  means  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
harvest  guidelines,  quotas,  and  other 
management  measures  governing  the 
limited  entry  fishery.  Limited  entry  gear 


means  longline,  pot,  or  groundfish  trawl 
gear  used  under  the  authority  of  a  valid 
limited  entr\'  permit,  issued  under  50 
CFR  part  663,  affixed  vdth  an 
endorsement  for  that  gear.  (Groundfish 
trawl  gear  excludes  shrimp  trawls  used 
to  harvest  pink  shrimp,  spot  prawns,  or 
ridgeback  prawns,  and  other  trawls  used 
to  fish  for  California  halibut  or  sea 
cucumbers  south  of  Point  Arena,  CA.) 

The  limited  entry  allocation  is  the 
allowable  catch  (harvest  guideline  or 
quota)  reduced  by:  (1)  Set-asides,  if  any, 
for  treaty  Indian  fisheries  or  recreational 
fisheries;  and  (2)  the  open  access 
allocation. 

Recreational  Harvest 

Before  calculating  limited  entry  and 
open  access  allocations,  estimates  of 
recreational  fishing  currently  are 
subtracted  for  two  species,  200  mt  for 
bocaccio  (which  also  is  reflected  in  the 
allocations  for  the  Sebastes  complex  in 
the  Eureka,  Monterey,  and  Conception 
subareas),  and  900  mt  for  lingcod. 

Washington  Coastal  Tribal  Fisheries 

The  treaty  Indian  fisheries  will  be 
managed  by  the  tribes.  The  treaty  Indian 
fisheries  for  sablefish  and  whiting  are 
not  governed  by  the  limited  entry  or 
open  access  regulations  or  allocations. 

Sablefish 

From  1991  through  1994.  the 
Washington  Coastal  Treaty  Tribes 
conducted  a  tribal  sablefish  fishery  of 
300  mt  that  was  recognized  in  these 
annual  management  measures.  In  1994, 
the  U.S.  Government  formally 
recognized  the  treaty  right  to  fish  for 
groundfish  of  the  four  Washington 
Coastal  Treaty  Tribes  (the  Makah,  Hoh. 
Quileute,  and  Quinault)  and  concluded 
that,  in  general  terms,  the  quantification 
of  the  right  is  50  percent  of  the 
harvestable  surplus  of  groundfish 
available  in  the  tribes'  usual  and 
accustomed  fishing  areas  (marine  waters 
under  U.S.  jurisdiction  north  of 
46°53''18"  N.  lat.  and  east  of  125''44'00" 
W.  long.).  For  1996  as  in  1995,  the 
tribes'  treaty  right  to  sablefish  is  10 
percent  of  the  sablefish  harvest 
guideline,  or  780  mt  in  1996. 

Whiting 

The  Washington  Coastal  Treaty  Tribes 
have  requested  that  whiting  be  set  aside 
for  tribal  fishing  in  1996.  The  amount  of 
the  tribal  allocation  for  1996  has  not  yet 
been  determined,  and  will  be 
announced  in  a  separate  rulemaking 
that  will  provide  a  procedure  for 
implementing  tribal  treaty  rights  for 
groundfish. 


Rockfish 

The  tribes  continue  to  have  a  small 
harvest  guideline,  the  same  as  in  1995, 
for  black  rockfish  off  Washington  State, 
to  which  the  non-tribal  trip  limits  do 
not  apply  (50  CFR  663.23(b)).  For  other 
rockfish,  the  open  access  trip  limits  will 
apply  for  fixed  gear.  The  limited  entry 
trip  limits  will  apply  for  trawl-caught 
rockfish,  and  this  will  be  implemented 
with  a  separate  rule  governing  tribal 
groundfish. 

III.  1996  Management  Measures 

Projections  of  landings  in  1995  are 
based  on  the  information  available  to 
the  Council  at  its  October  1995  meeting 
(GMT  Supplemental  Report  C.3.a., 
October  1995). 

A.  Limited  Entry  Fishery 

The  following  management  measures 
apply  to  vessels  operating  in  the  limited 
entry  fishery  after  January  1. 1996.  and 
are  designed  to  keep  landings  within  the 
harvest  guidelines  or  limited  entry 
allocations.  Cumulative  trip  limits 
continue  to  be  used  for  most  of  the 
limited  entry  fishery,  which  allows 
fishers  to  accumulate  fish  over  a  period 
of  time  writhout  hmit  on  the  number  of 
landings.  However,  in  response  to  the 
industry's  concerns  about  discards  and 
the  difficulty  of  accurately  weighing 
small  amounts  of  fish  at  sea  to  assure 
compliance  with  trip  limits.  2-month 
rather  than  1-month  cumulative  limits 
will  be  used  for  the  limited  entry  fishery 
in  1996.  However,  no  more  than  60 
percent  of  the  2-month  limit  may  be 
taken  in  either  calendar  month, 
resulting  in  a  variable  monthly  trip  limit 
within  the  2-month  limit.  This  enables 
the  limited  entry  fleet  to  maintain  its 
current  monthly  fishing  pattern,  target 
on  50  percent  of  the  2-month 
cumulative  limit  in  a  month,  and  have 
the  protection  of  a  buffer  equivalent  to 
10  percent  of  the  2-month  cumulative 
limit  to  account  for  inaccuracies  in 
weighing  fish  at  sea  or  for  small 
amounts  caught  above  the  target  level. 
The  2-month  periods  are:  Januar>- 
Febmary,  March-April.  May-June,  July- 
August.  September-October.  November- 
December. 

Widow  rockfish 

In  1995,  the  cumulative  trip  limit  for 
widow  rockfish  continued  at  30.000  lb 
(13.608  kg)  per  month  until  July  14, 
when  it  was  increased  to  45,000  lb 
(20,412  kg)  per  month.  Landings  are 
projected  to  exceed  the  6,500-mt  harvest 
guideline  by  about  1  percent  in  1995.  In 
1996,  a  2-month  cumulative  Umit  of 
70,000  lb  (31.752  kg)  will  be 
implemented,  which  is  intended  to 
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reduce  the  need  for  abrupt  adjustinent 
during  the  year. 

The  Sebastes  complex  (including 
yellowtail  rockfish.  canary  mckfish,  dnd 
bocaccio).  In  1995.  three  different      1 
cumulative  monthly  trip  limits  were  «t 
for  the  Sebastes  complex,  which 
continued  throughout  the  year  35.000 
lb  (15.876  k.gj  north  of  Cape  Lookout, 
50.000  lb  (22,680  kg)  between  Cape 
Lookout  and  Cape  Mendocino,  and 
100.000  lb  (45.359  kg)  south  of  Cape 
Mendocino.  The  monthly  cumulative 
trip  limit  for  yellowtail  rockfish  was 
18.000  lb  (8.165  kg)  north  of  Cape 
Lookout  and  30,000  lb  (13,608  kg) 
between  Cape  Lookout  and  Cape 
Mendocino  until  May  1,  when  it  was 
increased  to  18.000  lb  (8,165  kg)  north 
of  Cape  Lookout  and  40.000  lb  (18.144 
kg)  between  Cape  Lookout  and  Cape 
Mendocino.  The  cumulative  monthly 
trip  limit  for  canary  rockfish  was  6.000 
lb  (2.722  kg)  coastwide  until  August  1. 
when  it  was  increased  to  9.000  lb  (4.082 
kg).  By  the  end  of  1995.  landings  are 
projected  as  follows:  Sebastes  complex 
in  the  VancouvBr/Columbia  subarea — 
6.825  mt  (30  percent  below  the  harvest 
guideline):  yellowtail  rockfish  north  of 
Cape  Lookout — 3.416  mt  (5  percent  over 
the  harvest  guideline):  yellowtail 
rockfish  south  of  Cape  Lookout — 1.489 
mt  (27  percent  below  the  harvest 
guideline):  canar\'  rockfish — 627  mt  (26 
percent  below  the  harvest  guideline); 
and  bocaccio — 741  mt  (39  percent  below 
the  harvest  guideline). 

In  January  1996.  the  2-month 
cumulative  trip  limits  for  the  Sebastes 
complex  will  be:  70.000  lb  (31,752  kg) 
north  of  Cape  Lookout.  100.000  lb 
(45.359  kg)  between  Cape  Lookout  and 
Cape  Mendocino,  and  200.000  lb 
(90.719  kg)  south  of  Cape  Mendocino. 
Two-month  cumulative  limits  also 
apply  to  yellowtail  rockfish,  canary 
rockfish  and  bocaccio.  which  also  count 
toward  the  limits  for  the  Sebastes 
complex.  These  2-month  cumulative 
limits  are:  Yellowtail  rockfish — 32.000 
lb  (14.515  kg)  north  of  Cape  Lookout  or 
70.000  lb  (31,752  kg)  between  Cape 
Lookout  and  Cape  Mendocino;  canary 
rockfish— 18,000  lb  (8.165  kg);  bocaccio 
south  of  Cape  Mendocino — 60.000  lb 
(27.216  kg). 

The  declaration  procedures 
implemented  by  the  States  of 
Washington  and  Oregon  for  vessels 
operating  north  and  south  of  Cape 
Lookout  remain  in  effe<:t  for  the 
Sebastes  complex  and  yellowtail 
rockfish.  The  declarations  enable  a 
vessel  to  operate  both  north  and  south 
of  Cape  Lookout  during  the  trip  limit 
period,  and  to  take  and  retain  the  more 
liberal,  southern  limits  of  the  Sebastes 
complex  and  yellowtail  rockfish.  but 


only  if  the  appropriate  state  is  notified, 
as  required  by  state  law.  In  1996.  the 
trip  limit  period  is  changed  to  2  months 
for  most  limited  entry  fisheries,  and 
remains  at  1  month  for  most  open  access 
fisheries. 

POP 

In  1995.  the  cumulative  trip  limit  for 
POP  of  6.000  lb  (2.722  kg)  per  month 
continued  throughout  the  year. 
Landings  were  projected  to  be  785  mt  at 
the  end  of  1995,  36  percent  below  the 
harvest  guideline.  The  1996  harvest 
guideline  was  reduced  close  to  the  level 
of  1995  landings,  and  the  cumulative 
trip  limit  is  changed  to  10.000  lb  (4.536 
kg)  per  2-month  period.  POP  is  managed 
to  achieve  a  rebuilding  schedule,  so  trip 
limits  will  not  be  increased  to  achieve 
the  harvest  guideline. 

Sablefish 

The  sablefish  harvest  guideline  is 
subdivided  among  several  fisheries.  The 
tribal  fishery  allocation  is  set  aside  prior 
to  dividing  the  balance  of  the  harvest 
guideline  between  the  commercial 
limited  entry  and  open  access  fisheries. 
These  three  fisheries  are  managed 
differently.  The  limited  entry  allocation 
is  further  subdivided  into  trawl  (58 
percent)  and  nontrawl  (42  percent) 
allocations.  Trawl-caught  sablefish  are 
managed  together  with  Dover  sole  and 
thornyheads  as  the  DTS  complex 
because  they  often  are  caught  together. 
Landings  of  sablefish  are  expected  to  be 
close  to  the  7.800  mt  harvest  guideline 
in  1995. 

DTS  complex  (Dover  sole, 
thornyheads,  and  trawl-caught 
sablefish).  In  1995.  the  two  cumulative 
monthly  trip  limits  for  the  DTS  complex 
remained  in  effect  until  December  1: 
35.000  lb  (15,876  kg)  north  of  Cape 
Mendocino  and  50,000  lb  (22.680  kg) 
south  of  Cape  Mendocino.  This 
differential  trip  limit  was  intended  to 
provide  additional  protection  for 
shortspine  thornyheads.  the  most 
valuable  and  least  abundant  species  in 
the  DTS  complex,  while  encouraging 
the  harvest  of  Dover  sole  in  more 
southern  areas.  In  1996.  the  trip  limit 
will  be  doubled  to  accommodate  the  2- 
month  periods:  70.000  lb  (31.752  kg) 
north  of  Cape  Mendocino,  and  100.000 
lb  (45.359  kg)  south  of  Cape  Mendocino. 

Further  protection  for  snortspine 
thornyheads  was  provided  by  managing 
the  two  thomyhead  species  separately 
in  1995.  On  January  1.  a  cumulative  trip 
limit  was  set  for  shortspine  and 
longspine  thornyheads  combined  of 
20.000  lb  (9.072' kg)  per  month, 
containing  no  more  than  4.000  lb  (1.814 
kg)  of  shortspine  thornyheads.  On  April 
1.  the  monthly  cumulative  limit  was 


reduced  to  15.000  lb  (6,804  kg)  of 
thornyheads.  containing  no  more  than 
3.000  lb  (1.361  kg)  of  shortspine 
thornyheads.  On  September  1.  the 
cumulative  monthly  limit  was  reduced 
further  to  8.000  lb  (3.629  kg)  of 
thornyheads.  of  which  no  more  than 
1,500  lb  (680  kg)  could  be  shortspines. 
Even  so.  landings  of  shortspine 
thornyheads  reached  the  harvest 
guideline  on  September  20,  and  are 
projected  to  excied  the  overfishing  level 
by  as  much  as  170  mt.  even  with  the 
fishery  closure  in  December.  Landings 
of  longspine  thornyheads  are  projected 
to  be  about  5.800  mt  in  1995.  200  mt 
below  its  harvest  guideline.  Landings  of 
both  thomyhead  species  were 
prohibited  on  December  1.  since  the  two 
species  often  are  caught  together.  In 
January  1996,  the  trip  limits  for 
thornyheads  are  half  the  amount  of 
limits  in  effect  at  the  beginning  of  1995: 
20.000  lb  (9,072  kg)  of  thornyheads  in 
a  2-month  period,  of  which  no  more 
than  4,000  lb  (1,814  kg)  may  be 
shortspine  thornyheads. 

The  monthly  cumulative  trip  limit  for 
trawl-caught  sablefish  remained  at  6.000 
lb  (2.722  kg)  cumulative  per  month  from 
July  1994  until  it  was  raised  to  7.000  lb 
(3,175  kg)  on  May  1.  1995.  The  "per 
trip"  limit  for  sablefish  smaller  than  22 
inches  (56  cm)  remained  at  500  lb  (227 
kg).  Landings  of  trawl-caught  sablefish 
were  projected  to  exceed  the  limited 
entry  trawl  allocation  by  the  end  of 
1995.  Therefore,  to  keep  landings  within 
the  trawl  allocation,  and  because 
shortspine  thornyheads  often  are  caught 
with  sablefish,  the  trawl  fishery  for 
sablefish  also  was  closed  on  December 
1.  In  1995,  landings  are  projected  to  be 
very  close  to  the  limited  entry  trawl 
allocation  of  3,803  mt.  In  1996.  the 
cumulative  trip  limit  is  doubled  to 
12.000  lb  (5.443  kg)  to  accommodate  the 
new,  2-raonth  cumulative  trip  limit 
period.  The  500-lb  (227-kg)  per-trip 
limit  for  sablefish  smaller  than  22 
inches  (56  cm)  remains  in  effect. 

Dover  sole  were  managed  somewhat 
indirectly  in  1995,  as  in  previous  years. 
Until  December  1,  the  amount  of  the 
DTS  limit  that  was  not  comprised  of 
thornyheads  or  trawl-caught  sablefish 
could  be  Dover  sole.  A  "per  trip"  limit 
of  3.000  lb  (1,361  kg)  was  implemented 
on  December  1,  concurrent  with  the 
closure  of  the  limited  entry  and  open 
access  fisheries  for  thornyheads  and 
trawl-caught  sablefish,  to  accommodate 
bycatch  in  the  petrale  sole  fishery. 
Landings  of  Dover  sole  are  expected  to 
be  far  below  its  harvest  guidelines  in 
1995  (projected  at  42  percent  below  the 
coastwide  harvest  guideline  and  30 
percent  below  the  Columbia  subarea 
harvest  guideline,  even  before  the 
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reduction  to  3.000  lb  (1,361  kg) 
cumulative  in  December  1995).  These 
"underages"  were  not  addressed  by 
increasing  the  trip  limits  in  1995 
because  of  the  close  association  of  Dover 
sole,  sablefish,  and  thornyheads.  and 
new  information  supporting  more 
cautious  management  of  Dover  sole.  In 
1996,  Dover  sole  will  be  managed  the 
same  as  in  1995;  the  trip  limit  will  be 
the  amount  of  the  DTS  limit  remaining 
after  subtracting  landings  of  sablefish 
and  thornyheads. 

Nontrawl  sablefish 

Small  daily  trip  limits  were  applied  to 
the  nontrawl  fishery  again  in  1995 
before  and  after  the  August  6-13.  1995. 
'regular  '  and  September  1-31,  1995, 
"mop-up"  seasons.  A  300-lb  (136-kg) 
daily  trip  limit  was  applied  only  north 
of  the  Conception  subarea  (36°00'00"  N. 
lat.),  the  same  area  covered  by  the 
harvest  guideline.  In  the  Conception 
area,  where  there  is  no  harvest  guideline 
and  landings  had  been  below  the  425- 
mt  ABC,  the  daily  trip  limit  was  350  lb 
(159  kg)  to  accommodate  most  landings 
without  encouraging  excessive  effort 
shifts  into  that  area.  The  trip  limit  for 
sablefish  smaller  than  22  inches  (56  cm) 
of  1.500  lb  (680  kg)  or  3  percent  of  all 
legal  sablefish  on  board,  whichever  is 
greater,  remained  in  effect  during  the 
regular  and  mop-up  seasons.  In  1995, 
the  regular  (derby)  season  was  preceded 
by  a  72-hour  closure  for  all  limited  entry 
and  open  access  fixed  gear  used  to  take 
and  retain  groundfish,  with  one 
exception.  Pot  gear  could  be  set  24 
hours  before  the  regular  season  because 
this  gear  takes  longer  to  deploy. 
Landings  in  1995  are  expected  to  be  just 
below  the  Umited  entry  nontrawl 
allocation  for  sablefish  of  2,754  mt. 

In  1996,  the  same  daily  trip  limits  for 
the  limited  entry  fishery  wrill  apply 
outside  the  regular  and  mop-up  seasons 
and  any  closure.  The  "per  trip"  limit  for 
nontrawl  sablefish  smaller  than  22 
inches  (56  cm)  will  remain  in  effect 
during  the  regular  and  mop-up  fisheries, 
but,  for  ease  of  calculation,  the 
percentage  is  modified  to  apply  only  to 
legal  sablefish  22  inches  (56  cm)  or 
larger  (total  length).  The  Council 
recommended  that  the  date  of  the 
regular  season  be  changed  to  September 
1  in  1996.  This  change  has  not  yet  been 
approved  by  NMFS.  The  Council  also  is 
considering  different  management 
strategies  for  1997  and  beyond,  but  has 
not  yet  submitted  a  recommendation  to 
NMFS. 

Whiting 

Approximately  176,600  mt  of  whiting 
was  harvested  iii  1995,  74,000  mt  by  the 
shore-based  fleet  and  102.600  mt  by  the 


at  sea  processing  sector  (which  includes 
deliveries  to  motherships).  The  10,000- 
Ib  (4,536-kg)  trip  limit  for  whiting  taken 
before  and  after  the  regular  whiting 
season  and  inside  the  100-fathom  (183- 
m)  contour  in  the  Eureka  subarea 
(40°30'00"-43°00'00"  N.  lat.)  continues 
in  effect  in  1996.  Additional  regulations, 
including  the  allocation  of  whiting  to 
vessels  that  deliver  shoreside  and  those 
that  deliver  at-sea,  are  found  at  50  CFR 
663.23(b)  (3)  and  (4).  The  Council  has 
recommended  that  the  start  of  the 
regular  season  north  of  42°  N.  lat.  be 
changed  from  April  15  to  May  15,  but 
this  recommendation  has  not  yet  been 
approved  by  NMFS. 

Lingcod 

Throughout  1995,  lingcod  was 
managed  under  a  monthly  cumulative 
tiip  limit  of  20,000  lb  (9,072  kg). 
Lingcod  smaller  than  22  inches  (56  cm) 
could  not  be  landed  in  the  commercial 
or  recreational  fisheries  until  August  1, 
1995,  when  a  100- lb  (45-kg)  per  trip 
exception  was  made  for  trawl-caught 
lingcod.  Landings  of  lingcod  are 
projected  at  1,431  mt  in  1995,  3  percent 
below  the  harvest  guideline.  To 
maintain  similar  landing  rates  in  1996, 
the  cumulative  limit  is  doubled  to 
40,000  lb  (18,144  kg)  per  2-month 
period. 

Black  Rockfish 

Black  rockfish  off  the  State  of 
Washington  continue  to  be  managed 
under  the  regulations  at  50  CFR 
663.23(b).  The  State  of  Oregon 
implements  trip  limits  for  black  rockfish 
off  the  Oregon  coast.  The  Council  has 
considered  trip  limits  off  Oregon  but  has 
not  yet  submitted  its  recommendation  to 
NMFS  for  review. 

B.  Open  Access  Fishery 

The  trip  limits  for  the  open  access 
fishery  are  designed  to  keep  landings 
within  the  open  access  allocation,  while 
allowing  the  fisheries  to  operate  for  as 
long  as  possible  during  the  year.  The 
overall  open  access  limits  for  rockfish, 
sablefish  and  "all  groundfish"  in  1996 
are  the  same  as  in  1995  with  several 
exceptions,  explained  below. 

(1)  As  in  1995.  any  more  restrictive 
limits  imposed  on  limited  entry  vessels 
also  apply  to  open  access  vessels. 
However,  in  1996,  a  vessel  operating  in 
the  open  access  fishery  may  not,  in  any 
calendar  month,  exceed  50  percent  of 
any  2-month  cumulative  trip  limit  in  the 
limited  entr>'  fishery.  This  is  intended  to 
maintain  a  relatively  consistent  pattern 
of  landings  and  to  discourage  new  entry 
into  the  open  access  fishery. 

(2)  A  daily  trip  limit  is  added  for 
thornyheads  to  keep  landings  within  the 


new  open  access  allocation  (4  mt  in 
1996).  Landings  of  shortspine 
thornyheads  by  open  access  vessels  are 
estimated  at  over  150  mt  in  1995,  much 
higher  than  landings  during  the  1984- 
88  window  period.  The  best  available 
information  at  the  October  1995  Council 
meeting  indicated  that  a  trip  limit  of  50 
lb  (23  kg)  per  day  would  accommodate 
most  open  access  trips,  but  still  may  be 
too  liberal  to  keep  landings  vrithin  the 
open  access  allocation  in  1996.  After  the 
Coimcil  made  its  recommendation, 
some  members  of  the  industry  stated 
that  50  lb  (23  kg)  per  day  was  too  low 
to  sustain  current  fisheries  south  of 
Point  Conception  CA  (34''27'  N.  lat.). 
Historical  landings  by  open  access 
vessels  were  less  than  1  percent 
coastwide  during  the  window  period,  so 
they  were  even  smaller  south  of  Pt. 
Conception,  suggesting  this  is  new  effort 
in  the  area  which  the  FMP  seeks  to 
discourage.  Nonetheless,  the  Council 
may  reconsider  this  issue  in  the  future. 

(3)  The  open  access  trip  limits  in  1995 
applied  to  all  shrimp  and  prawn  gear.  In 
1996.  they  will  apply  only  to  shrimp/ 
prawn  trawl  gear  because  the  open 
access  trip  limits  for  pots  already 
accommodate  shrimp  gear  that  conforms 
with  the  Federal  requirements  for 
groundfish  pots:  To  have  biodegradable 
escape  panels  constructed  vdth  #21  or 
smaller  imtreated  cotton  twine  in  such 
a  manner  that  an  opening  at  least  8 
inches  (20.5  cm)  in  diameter  results 
when  the  twine  deteriorates  (50  CFR 
663.22(e)). 

C.  Operating  in  Both  Limited  Entry  and 
Open  Access  Fisheries 

Vessels  using  open  access  gear  are 
subject  to  the  management  measures  for 
the  open  access  fishery,  whether  or  not 
the  vessel  has  a  valid  limited  entry 
permit  endorsed  for  any  other  gear.  In 
addition,  a  vessel  operating  in  the  open 
access  fishery  must  not  exceed  any  trip 
limit,  fi«quency  limit,  and/or  size  limit 
for  the  same  gear  and/or  subarea  in  the 
limited  entr\'  fishery  (as  announced  in 
this  Federal  Register  docimient  in 
paragraphs  titled  "limited  entry").  A 
vessel  that  operates  in  both  the  open 
access  and  limited  entry  fisheries  is  not 
entitled  to  two  separate  trip  Umits  for 
the  same  species.  Fish  caught  with  open 
access  gear  will  also  be  counted  toward 
the  limited  entry  trip  limit.  For 
example:  In  one  month,  a  trawl  vessel 
catches  6.000  lb  (2,722  kg)  of  sablefish 
in  the  limited  entry  fishery,  £md  in  the 
same  month  catches  1.500  lb  (680  kg)  of 
sablefish  with  shrimp  trawl  (open 
access)  gear,  for  a  total  of  7,500  lb  (3,402 
kg)  of  sablefish.  Because  the  open  access 
landings  are  counted  toward  the  limited 
entry  limit,  the  vessel  would  have 
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exceeded  its  limited  entry,  cumulative 
limit  of  7.200  lb  (3,266  kg)  (60  percent 
of  the  12.000-lb  (5,443-kg)  2-month 
cumulative  limit  for  the  limited  entry 
fishery). 

D.  Operating  in  Areas  with  Different 
Trip  Limits 

Trip  limits  may  differ  for  a  species  or 
species  complex  at  different  locations 
on  the  coast.  Unless  otherwise  stated  (as 
for  yellowtail  rockfish,  black  rockfish. 
and  the  Sebastes  complex],  the  same 
cross-over  provisions  utilized  in  1995 
will  apply. 

E.  Changes  to  Trip  Limits;  Closures 

Unless  otherwise  stated,  a  vessel  must 
have  initiated  offloading  its  catch  before 
the  fishery  is  closed  or  before  a  more 
restrictive  trip  limit  becomes  effective. 
As  in  the  past,  all  fish  on  board  the 
vessel  when  offloading  begins  are 
counted  toward  the  landing  limits  (See 
50  CFR  663.2.  the  deHnition  of 
"landing"). 

F.  Designated  Species  B  Permits 

Designated  species  B  permits  may  be 
issued  if  the  limited  entry  fleet  will  not 
fully  utilize  the  harvest  guideline  for 
Pacific  whiting,  shortbelly  rockfish,  or 
jack  mackerel.  However,  the  limited 
entry  fleet  has  requested  the  full  use  of 
these  species  in  1996,  so  issuance  of 
designated  species  B  permits  is  not 
expected.  If  designated  species  B 
permits  for  jack  mackerel  are  issued,  the 
bycatch  limits  announced  in  the  1995 
annual  management  measures  (60  FR 
2331.  January  9,  1995)  may  be  used  or 
modified. 

G.  Recreational  Fishing 

Bag  limits  in  the  1996  recreational 
fishery  remain  the  same  as  in  1995. 

rV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries. 
NOAA  (Assistant  Administrator), 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  1996, 
including  those  that  are  the  same  as  in 
1995. 

A.  General  Definitions  and  Pmvisions 

The  following  definitions  and 
provisions  apply  to  the  1996 
management  measures,  unless  otherwise 
specified  in  a  subsequent  notice: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  commercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 


in  a  given  period  of  time,  as  explained 
below. 

(a)  A  trip  limit  is  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex,  by  weight,  or  by 
percentage  of  fish  on  board,  that  may  be 
taken  and  retained,  possessed,  or  landed 
per  vessel  from  a  single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  local  time.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time, 
without  a  limit  on  the  number  of 
landings  or  trips. 

(i)  Limited  entry  fishery.  Unless 
otherwise  specified,  cumulative  trip 
limits  in  the  limited  entry  fishery  apply 
to  2-month  periods.  No  more  than  60 
percent  of  the  applicable  2-month 
cumulative  limit  may  be  taken  and 
retained,  possessed  or  landed  in  either 
month  of  a  2-month  period;  this  is 
called  the  "eo-percent  monthly  limit." 
The  2-month  periods  are:  January- 
February,  March-April,  May-June. 
July-August,  September-October, 
November-December. 

(ii)  Open  access  fishery.  Unless 
otherwise  specified,  cumulative  trip 
limits  apply  to  1-month  periods  in  the 
open  access  fishery.  Within  these  limits, 
in  any  calendar  month,  no  more  than  50 
percent  of  the  applicable  2-month 
cumulative  limit  for  the  limited  entry 
fishery  may  be  taken  and  retained, 
possessed,  or  landed  from  a  vessel  in 
the  open  access  fishery;  this  is  called 
the  "SO-percent  monthly  limit." 

(2)  Unless  the  fishery  is  closed,  a 
vessel  that  has  landed  its  cumulative  or 
daily  limit  may  continue  to  fish  on  the 
limit  for  the  next  legal  period,  so  long 
as  no  fish  (including  but  not  limited  to 
groundfish  with  no  trip  limits,  shrimp, 
prawns,  or  other  nongroundfish  species 
or  shellfish)  are  landed  (offloaded)  until 
the  next  legal  period.  As  stated  in  the 
regulations  at  50  CFR  663.2,  once 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing. 

(3)  All -weights  are  round  weights  or 
round-weight  equivalents. 

(4)  Percentages  are  based  on  round 
weights,  and.  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  "Legal  fish"  means  fish  legally 
taken  and  retained,  possessed,  or  landed 
in  accordance  with  the  provisions  of  50 
CFR  part  663,  the  Magnuson  Fishery 


Conservation  and  Management  Act 
(Magnuson  Act),  any  notice  issued 
under  subpart  B  of  part  663,  and  any 
other  regulation  promulgated  or  permit 
issued  under  the  Magnuson  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  longest  measurement  of  the 
fish  without  mutilation  of  the  fish  or  the 
use  of  force  to  extend  the  length  of  the 
fish.  No  fish  with  a  size  limit  may  be 
retained  if  it  is  in  such  condition  that  its 
length  has  been  extended  or  cannot  be 
determined  by  these  methods. 

(a)  For  a  whole  fish,  total  length  will 
be  measured  from  the  tip  of  the  snout 
(mouth  closed)  to  the  tip  of  the  tail  in 
a  natural,  relaxed  position. 

(b)  For  a  fish  with  the  head  removed 
("headed"),  the  length  will  be  measured 
from  the  origin  of  the  first  dorsal  fin 
(where  the  front  dorsal  fin  meets  the 
dorsal  surface  of  the  body  closest  to  the 
head)  to  the  tip  of  the  upper  lobe  of  the 
tail;  the  dorsal  fin  and  tail  must  be  left 
intact. 

(7)  "Closure,"  when  referring  to 
closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  the  regulations  at  50 
CFR  663.2.)  Unless  otherwise 
announced  in  the  Federal  Register. 
offloading  must  begin  before  the  time 
the  fishery  closes. 

(8)  The  fishery  management  area  for 
these  species  is  the  EEZ  off  the  coasts 
of  Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groundfish  possessed 
between  0-200  nm  offshore,  or  landed 
in,  Washington,  Oregon,  or  California 
are  presumed  to  have  been  taken  and 
retained  from  the  fishery  management 
area,  unless  otherwise  demonstrated  by 
the  person  in  possession  of  those  fish. 

(9)  Inseason  changes  to  trip  limits  are 
announced  in  the  Federal  Register. 
Most  trip  and  bag  limits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  Information  concerning 
changes  to  trip  limits  is  available  from 
the  NMFS  Northwest  and  Southwest 
Regional  Offices  (see  ADDRESSES). 
Changes  to  trip  limits  are  effective  at  the 
times  stated  in  the  Federal  Register. 
Once  a  change  is  effective,  it  is  illegal 

to  take  and  retain,  possess,  or  land  more 
fish  than  allowed  under  the  new  trip 
limit.  This  means,  unless  otherwise 


annoimced  in  the  Federal  Register, 
offloading  must  begin  before  the  time  a 
fishery  closes  or  a  more  restrictive  trip 
limit  takes  effect. 

(10)  It  is  unlawful  for  any  person  to 
take  and  retain,  possess,  or  land 
groundfish  in  excess  of  the  landing  limit 
for  the  open  access  fishery  without 
having  a  valid  limited  entry  permit  for 
the  vessel  affixed  with  a  gear 
endorsement  for  the  gear  used  to  catch 
the  fish  (50  CFR  663. 7(t)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  Fish 
caught  with  open  access  gear  will  also 
be  counted  toward  the  limited  entry  trip, 
limit. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 
species  complex  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  sp>ecies  or  species  complex. 
They  do  not  apply  to  species  that  are 
only  subject  to  daily  trip  limits,  or  to  the 
trip  limits  for  black  rockfish  off  the  State 
of  Washington  (see  50  CFR  663.23(b)). 
They  also  do  not  apply  to  the  trip  limits 
for  yellowtail  rockfish  and  the  Sebastes 
complex  when  the  vessel  is  in 
compliance  with  paragraph  rV.C.(2)(c) 
below. 

If  a  vessel  fishes,  for  any  species,  in 
an  area  where  a  more  restrictive  trip 
limit  applies,  then  that  vessel  is  subject 
to  the  more  restrictive  trip  limit  for  the 
entire  period  to  which  that  trip  limit 
applies,  no  matter  where  the  fish  are 
taken  and  retained,  possessed,  or 
landed.  Similarly,  if  a  vessel  takes  and 
retains  a  species  (or  species  complex)  in 
an  area  where  a  higher  trip  limit  (or  no 
trip  limit)  applies,  and  possesses  or 
lands  that  species  (or  species  complex) 
in  an  area  where  a  more  restrictive  trip 
limit  applies,  then  that  vessel  is  subject 
to  the  more  restrictive  trip  limit  for  that 
trip  limit  period. 

In  1996,  the  trip  limit  period  for 
cumulative  trip  limits  is  2  months  for 
the  limited  entry  fishery  and  1  month 
for  the  open  access  fishery,  unless 
otherwise  specified. 

(13)  Sorting.  Regulations  at  50  CFR 
663.7(1)  make  it  unlawful  for  any  person 
to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 


which  there  is  a  trip  limit,  if  the  weight 
of  the  total  delivery  exceeds  3,000  lb 
(1,361  kg)  (round  weight  or  round 
weight  equivalent)."  This  provision 
applies  to  both  the  limited  entry  and 
open  access  fisheries. 

(Note:  The  Council  has  recommended  that 
this  regulation  be  changed  to  require  all 
species  or  species  groups  with  a  trip  limit, 
harvest  guideline,  or  quota  to  be  sorted. 
There  would  be  no  exception  for  landings 
under  3,000  lb  (1.361  kg).  The  States  of 
Washington  and  Oregon  already  have  the 
same  or  similar  requirements.  If  approved, 
the  regulation  is  expected  to  be  implemented 
in  19Q6.  after  publication  in  the  Federal 
Register  | 

(14)  Experimental  fisheries.  U.S. 
vessels  operating  under  an  experimental 
fishing  permit  issued  under  50  CFR 
663.10  also  are  subject  to  these 
restrictions,  unless  otherwise  provided 
in  the  permit. 

(15)  Paragraphs  IV.B.  through  IV.I. 
below  pertain  to  the  commercial 
groundfish  fishery.  The  provisions  in 
paragraphs  IV.B.  through  IV.I.  that  are 
not  covered  under  the  headings  "limited 
entry"  or  "open  access"  apply  to  all 
vessels  in  the  commercial  fishery  that 
take  and  retain  groundfish,  unless 
otherwise  stated.  Paragraph  IV.J. 
pertains  to  the  recreational  fishery. 

(16)  Commonly  used  geographical 
coordinates. 

(a)  Cape  Falcon,  OR— 45°46'  N.  lat. 

(b)  Cape  Lookout,  OR— 45''20'15"N. 
lat. 

(c)  Cape  Mendocino,  CA— 40''30'  N. 
lat. 

(d)  Point  Conception,  CA— 34"'27'  N. 
lat. 

(el  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  663.5): 

(i)  Vancouver — ^U.S.-  Canada  border  to 
47''30'  N.  lat. 

(ii)  Columbia— 47''30'  to  43''00'  N.  lat. 

(iii)  Eureka^3''00'  to  40''30'  N.  lat. 

(iv)  Monterey— 40''30'  to  36°00'  N.  lat. 

(v)  Conception— 36°00'  N.  lat.  to  the 
U.S. -Mexico  border. 

B.  Widow  Rockfish  (Widow  rockfish  are 
commonly  called  brownies) 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  widow  rockfish 
is  70,000  lb  (31,752  kg)  per  vessel  per 
2-month  period.  The  60-percent 
monthly  limit  is  42,000  lb  (19,051  kg). 

(2)  Open  access  fishery.  Within  the 
limits  at  paragraph  IV.I.  below,  the  50- 
percent  monthly  limit  for  widow 
rockfish  is  35,000  lb  (15,876  kg). 


C.  Sebastes  Complex  (including 
Bocaccio,  Yellowtail,  and  Canary 
Rockfish) 

(1)  General.  Sebastes  complex  means 
all  rockfish  managed  by  the  FMP  except 
Pacific  ocean  perch  [Sebastes  alutus), 
widow  rockfish  (S.  entomelas), 
shortbelly  rockfish  [S.  jordanf),  and 
Sebastolobus  spp.  (also  called 
thornyheads,  idiots,  or  channel 
rockfish).  Yellowrtail  rockfish  (S. 
flavidus)  are  commonly  called  greenies. 
Bocaccio  (S.  paucispinis)  are  commonly 
called  rock  salmon.  Canary  rockfish  (S. 
pinniger)  are  commonly  called  orange 
rockfish. 

(2)  Limited  entry  fishery 
(a)  Cumulative  trip  limits 

(i)  North  of  Cape  Lookout.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  north  of 
Cape  Lookout  is  70,000  lb  (31,752  kg) 
per  vessel  per  2-month  period.  Within 
this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  32.000 
lb  (14,515  kg)  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Lookout,  and  no  more  than  18,000  lb 
(8,165  kg)  may  be  canary  rockfish. 

(ii)  Cape  Lookout  to  Cape  Mendocino. 
The  cumulative  trip  limit  for  the 
Sebastes  complex  taken  and  retained 
between  Cape  Lookout  and  Cape 
Mendocino  is  100,000  lb  (45,359  kg)  per 
vessel  per  2-month  period.  Within  this 
cumulative  trip  limit  for  the  Sebastes 
complex,  no  more  than  70,000  lb 
(31,752  kg)  may  be  yellowtail  rockfish 
taken  and  retained  between  Cape 
Lookout  and  Cape  Mendocino,  and  no 
more  than  18,000  lb  (8,165  kg)  may  be 
canary  rockfish. 

(iii)  South  of  Cape  Mendocino  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  200,000  lb  (90,719 
kg)  per  vessel  per  2-month  period. 
Within  this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  60,000 
lb  (27,216  kg)  may  be  bocaccio  taken 
and  retained  south  of  Cape  Mendocino, 
and  no  more  than  18,000  lb  (8,165  kg) 
may  be  canary  rockfish. 

(iv)  The  60-percent  monthly  limits 
are:  For  the  Sebastes  complex,  42,000  lb 
(19,051  kg)  north  of  Cape  Lookout, 
60,000  lb  (27,216  kg)  between  Cape 
Lookout  and  Cape  Mendocino,  and 
120,000  lb  (54,431  kg)  south  of  Cape 
Mendocino;  for  yellowtail  rockfish, 
19,200  lb  (8,709  kg)  north  of  Cape 
Lookout,  and  42,000  lb  (19,051  kg) 
between  Cape  Lookout  and  Cape 
Mendocino;  for  bocaccio,  36,000  lb 
(16,329  kg)  south  of  Cape  Mendocino: 
and,  for  canary  rockfish,  10,800  lb 
(4,899  kg)  coastwide. 
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(b)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species. 
see  paragraph  rV.A.(12)  above. 

(c)  State  declarations.  The  provisions 
of  paragraph  rV.A.(12)  do  not  apply  to 
vessels  Rshing  in  conformance  with  this 
paragraph.  The  States  of  Oregon  and 
Washington  are  implementing 
declaration  procedures  that  enable  a 
vessel  that  fishes  or  transits  both  north 
and  south  of  Cape  Lookout  during  a  trip 
limit  period  (2  months  for  the  limited 
entry  fishery,  1  month  for  the  open 
access  fishery)  to  retain  the  larger 
cumulative  Umit  for  the  Sebastes 
complex  and  yellowtail  rockfish  taken 
and  retained  south  of  Cape  Lookout. 
Declarations  must  be  made,  according  to 
state  law.  to  the  state  where  the  fish  will 
be  landed.  To  make  a  declaration  or  for 
further  information,  contact: 
Washington  Department  of  Fish  and 
Wildlife.  Montesano.  WA.  at  206-249- 
4628:  or  Oregon  Department  of  Fish  and 
Wildlife,  Newport.  OR.  at  503-867-4741 
or  503-667-0300. 

(3)  Open  access  pshery. 

(a)  The  state  declaration  procedures 
are  available  to  all  vessels,  whether  in 
the  limited  entry  or  open  access  fishery. 

(b)  Within  the  Umits  at  paragraph  Iv.L 
below,  the  50-percent  monthly  limits 
are:  For  the  Sebastes  complex.  35.000  lb 
(15.876  kg)  north  of  Cape  Lookout. 
50.000  lb  (22,680  kgj  between  Cape 
Lookout  and  Cape  Mendocino,  and 
100.000  lb  (45.359  kg)  south  of  Cape 
Mendocino:  for  yellowtail  rockfish. 
16.000  lb  (7.258  kg)  north  of  Cape 
Lookout,  and  35.000  lb  (15.876  kg) 
between  Cape  Lockout  and  Cape 
Mendocino:  for  bocaccio.  30.000  lb 
(13.608  kg)  south  of  Cape  Mendocino; 
and.  for  canary  rockfish,  9,000  lb  (4,082 
kg)  coastwide. 

D.POP 

( 1 )  Limited  entry  fishery.  The 
cim)ulative  trip  limit  for  POP  is  10.000 
lb  (4.536  kg)  per  vessel  per  2-month 
period.  The  60-percent  monthly  limit  is 
6.000  lb  (2.722  kg). 

(2)  Open  access  fishery.  Within  the 
limits  at  paragraph  IV.I.  below,  the  50- 
percent  monthly  limit  for  POP  is  5.000 
lb  (2.268  kg). 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole.  Thomyheads,  and  Trawl- 
Caught  Sablefish) 

(1)  1996  Management  goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  the  7.800-mt  harvest  guideline 
in  1996. 

(2)  Washington  coastal  tribal  fisheries. 
The  U.S.  Government  recognizes  that 
the  Makah.  Hoh.  Quileute,  and  Quinault 
tribes  have  treaty  rights  to  fish  for 
groundfish.  Each  tribe  has  such  right  in 


its  usual  and  accustomed  fishing 
grounds.  The  tribal  treaty  allocation  for 
sablefish  for  1996  is  780  mt.  The  tribes 
will  regulate  their  fisheries  so  as  not  to 
exceed  this  allocation. 
(3)  Limited  entry  fishery 

(a)  Gear  allocations.  After  subtracting 
the  tribal-imposed  catch  limit  and  the 
open  access  allocation  from  the  harvest 
guideline  for  sablefish.  the  remainder  is 
allocated  58  percent  to  the  trawl  fishery 
and  42  percent  to  the  nontrawl  fishery. 

(Note:  The  1996  harvest  guideline  for 
sablefish  north  of  36°  N.  let.  is  7,800  mt.  The 
780-int  tribal  allocation  is  subtracted,  and  the 
limited  entry  and  opea  access  allocations  are 
based  on  the  remaining  7,020  mt.  The  limited 
entry  allocation  of  6,557  mt  for  1996  is 
allocated  3,803  mt  (58  percent)  to  the  trawl 
fishery  and  2.754  mt  (42  percent)  to  the 
nontrawl  Fishery.  The  trawl  and  nontrawl 
gear  allocations  are  harvest  guidelines  in 
1996,  which  means  the  fishery  will  he 
managed  not  to  exceed  the  harvest    ' 
guidelines,  but  will  not  necessarily  be  closed 
if  they  are  reached.) 

(b)  Limited  entry  trip  and  size  limits 
for  the  DTS  complex.  These  provisions 
apply  to  Dover  sole  and  thornyheads 
caught  with  any  limited  entry  gear  and 
to  sablefish  caught  with  Umited  entry 
trawl  gear.  "DTS  complex"  means  Dover 
sole  ih4icrostomus  pacificus], 
thomyheads  [Sebastolobus  spp.).  and 
trawl-caught  sablefish  {Anoplopoma 
fimbria).  Sablefish  are  also  called 
blackcod.  Thomyheads.  also  called 
idiots,  channel  rockfish,  or  hardheads, 
include  two  species,  shortspine 
thomyheads  (S.  alascanus)  and 
loncspine  thomyheads  (S.  altivelis). 

(i)  North  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  70.000  lb  (31.752  kg) 
per  vessel  per  2-month  period.  Within 
this  cumulative  trip  limit,  no  more  than 
12.000  lb  (5,443  kg)  may  be  sablefish. 
and  no  more  than  20,000  lb  (9.072  kg) 
may  be  thomyheads.  No  more  than 
4.000  lb  (1.814  kg)  of  the  thomyheads 
may  be  shortspine  thomyheads. 

(ii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  100.000  lb  (45.359 
kg)  per  vessel  per  2-month  period. 
Within  this  cumulative  trip  limit,  no 
more  than  12.000  lb  (5.443  kg)  may  be 
sablefish.  and  no  more  than  20,000  lb 
(9,072  kg)  may  be  thornyheads.  No  more 
than  4,000  lb  (1,814  kg)  of  the 
thornyheads  may  be  shortspine 
thomyheads. 

(iii)  The  60-percent  monthly  limits 
are:  For  the  DTS  complex,  42.000  lb 
(19.051  kg)  north  of  Cape  Mendocino, 
and  60,000  lb  (27.216  kg)  south  of  Cape 
Mendocino;  for  trawl-caught  sablefish. 
7.200  lb  (3.266  kg);  for  both  species  of 


thomyheads  combined,  12.000  lb  (5,443 
kg);  and  for  shortspine  thomyheads, 
2,400  lb  (1.089  kg). 

(iv)  In  any  trip,  no  more  than  500  lb 
(227  kg)  may  be  trawl-caught  sablefish 
smaller  than  22  inches  (56  cm)  total 
length.  (See  paragraph  IV.A.(6) 
regarding  length  measurement.) 

(v)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV.  A.  (12)  above. 

(c)  Limited  entry  trip  and  size  limits 
for  nontrawl  sablefish.  These  daily  trip 
limits,  which  apply  to  sablefish  of  any 
size,  apply  until  the  closed  period 
before  the  start  of  the  regular  season  (as 
specified  at  50  CFR  663.23(b)(2)), 
between  the  end  of  the  regular  season 
and  the  beginning  of  the  mop-up  season, 
and  after  the  mop-up  season. 

[Note:  The  Coancil  recommended  that  the 
regular  season  be  delayed  until  September  1, 
1996.  Before  this  change  can  be  made 
effective,  it  must  be  approved  by  NMFS  and 
then  implemented  by  a  regulation  published 
in  the  Federal  Register.] 

(i)  North  ofaff'Oa  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  with  nontrawl  gear  north  of 
36°00'  N.  lat.  is  300  lb  (136  kg). 

(ii)  South  ofse'Oa  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  with  nontrawl  gear  south  of 
36''00'  N.  lat.  is  350  lb  (159  kg). 

(iii)  During  the  "regular"  or  "mop-up" 
seasons,  the  only  trip  limit  in  effect 
applies  to  sablefish  smaller  than  22 
inches  (56  cm)  total  length,  which  may 
comprise  no  more  than  1,500  lb  (680  kg) 
or  3  percent  of  all  legal  sablefish  22 
inches  (56  cm)  (total  length)  or  larger, 
whichever  is  greater.  (See  paragraph 
rV.A.(6)  regarding  length  measurement.) 

(d)  For  headed  and  gutted  sablefish: 

(i)  The  minimum  size  limit  for  headed 
sablefish,  which  corresponds  to  22 
inches  (56  cm)  total  length  for  whole 
fish,  is  15.5  inches  (39  cm). 

(ii)  The  conversion  factor  established 
by  the  state  where  the  fish  is  or  will  be 
landed  will  be  used  to  convert  the 
processed  weight  to  round  weight  for 
purposes  of  applying  the  trip  limit.  (The 
conversion  factor  currently  is  1.6  in 
Washington,  Oregon,  and  California. 
However,  the  state  conversion  factors 
may  differ;  fishermen  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  official  conversion 
factor.) 

(4)  Open  access  fishery.  Within  the 
limits  in  paragraph  IV.I.  below,  a  vessel 
using  exempt  trawl  gear  in  the  open 
access  fishery  is  subject  to  the  50- 


percent  monthly  limits,  which  are  as 
follows:  For  the  DTS  complex.  35.000  lb 
(15.876  kg)  north  of  Cape  Mendocino, 
and  50.000  lb  (22.680  kg)  south  of  Cape 
Mendocino;  for  trawl-caught  sablefish, 
6,000  lb  (2,722  kg);  for  both  species  of 
thomyheads  combined.  10.000  lb  (4.536 
kg);  and  for  shortspine  thomyheads, 
2.000  lb  (907  kg). 

F.  Whiting 

(1)  Limited  entry  fishery.  Additional 
regulations  that  apply  to  the  whiting 
fishery  are  found  at  50  CFR  663.7  and 
663.23(b)(3)  and  (4). 

(a)  No  more  than  10,000  lb  (4,536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed,  per  vessel  per 
fishing  trip  before  the  regular  season  for 
whiting  begins,  as  specified  at  50  CFR 
663.23(b)(3).  This  includes  any  whiting 
caught  shoreward  of  100  fathoms  (183 
m)  in  the  Eureka  subarea  (see  paragraph 
IV.F.(l)(b)). 

(b)  No  more  than  10.000  lb  (4,536  kg) 
of  whiting  may  be  taken  and  retained, 
possessed,  or  landed  by  a  vessel  that,  at 
any  time  during  a  fishing  trip,  fished  in 
the  fishery  management  area  shoreward 
of  the  100-fathom  (183-m)  contour  (as 
shown  on  NOAA  Charts  18580,  18600, 
and  18620)  in  the  Eureka  subarea. 

(2)  Open  access  fishery.  See  paragraph 
IV.I.  below. 

G.  Lingcod  I 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  lingcod  is 
40,000  lb  (18,144  kg)  per  vessel  per  2- 
month  period.  The  60-percent  monthly 
limit  is  24,000  lb  (10.886  kg).  No 
lingcod  may  be  smaller  than  22  inches 
(56  cm)  total  length,  except  for  a  100-lb 
(45-kg)  trip  limit  for  trawl-caught 
lingcod  smaller  than  22  inches  (56  cm). 
Length  measurement  is  explained  at 
paragraph  IV.A.(6) 

(2)  Open  access  fishery.  Within  the 
limits  in  paragraph  IV.I.  below,  the  50- 
percent  monthly  limit  for  lingcod  is 
20.000  lb  (9.072  kg). 

(3)  Conversions 

(a)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit,  which  corresponds  to  22  inches 
(56  cm)  total  length  for  whole  fish,  is  18 
inches  (46  cm). 

(b)  Weight  conversion.  The  conversion 
factor  established  by  the  state  where  the 
fish  is  or  will  be  landed  will  be  used  to 
convert  the  processed  weight  to  round 
weight  for  purposes  of  applying  the  trip 
limit.  (The  states'  conversion  factors 
may  differ  and  fishers  should  contact 
fishery  enforcement  officials  in  the  state 
where  the  fish  will  be  landed  to 
determine  that  state's  ofilcial  conversion 
factor.)  If  a  state  does  not  have  a 
conversion  factor  for  lingcod  that  is 


headed  and  gutted,  or  only  gutted,  the 
foi lowing  conversion  factors  will  be 
used.  To  determine  the  round  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(i)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5.  (The  State  of  Washington 
currently  uses  a  conversion  factor  of 
1.5.) 

(ii)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  eviscerated  is  1.1. 

H.  Black  Rockfish 

The  regulations  currently  at  50  CFR 
663.23(b)(l)(iii)  state:  "The  trip  limit  for 
black  rockfish  [Sebastes  melanops)  for 
commercial  fishing  vessels  using  hook- 
and-line  gear  between  the  U.S. -Canada 
border  and  Cape  Alava  (48''09'30"  N. 
lat.),  and  between  Destruction  Island 
(47°40'00"  N.  lat.)  and  Leadbetter  Point 
(46''38'10"  N.  lat.),  is  100  lb  or  30 
percent  by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip.  This  trip  limit  does  not 
apply  to  coastal  treaty  Indian  fishermen 
operating  under  harvest  guidelines 
established  under  paragraph  (b)(l)(ii)  of 
this  section  [§  663.23)."  The  provisions 
at  paragraphs  IV.A.(12)  and  IV.C.(2)(c) 
do  not  apply. 

/.  Trip  Limits  in  the  Open  Access 
Fishery 

A  vessel  operating  in  the  open  access 
fishery  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery;  or  for  the  same  gear 
and/or  subarea  in  the  limited  entry 
fishery:  or,  in  any  calendar  month,  50 
percent  of  any  2-month  cumulative  trip 
limit  for  the  same  gear  and/or  subarea 
in  the  limited  entry  fishery,  called  the 
"50-percent  monthly  Hmit."  For 
purposes  of  this  paragraph,  exempted 
trawl  gear  (that  is  used  to  harvest 
shrimp,  prawns,  California  halibut  or 
sea  cucumbers  as  provided  in  this 
paragraph  I.)  may  not  exceed  any  limit 
for  the  limited  entry  trawl  fishery,  or  50 
percent  of  any  2-month  cumulative  limit 
that  applies  to  limited  entry  trawl  gear. 
No  groundfish  landing  by  shrimp  or 
prawn  pot  (trap)  gear  may  be  in  excess 
of  the  limited  entry  trip  limit  for 
nontrawl  gear.  The  cross-over 
provisions  at  paragraph  IV.A.(12)  that 
apply  to  the  limited  entry  fishery  apply 
to  the  open  access  fishery  as  well. 

(1)  Rockfish.  Rockfish  means  all 
rockfish  as  defined  at  50  CFR  663.2, 
which  includes  the  Sebastes  complex 
(including  yellowtail  rockfish,  bocaccio, 
and  canary  rockfish),  shortbelly 
rockfish,  widow  rockfish,  POP,  and 
thornyheads. 


(a)  North  of  Cape  Lookout.  The 
cumulative  monthly  trip  limit  for 
rockfish  taken  and  retained  north  of 
Cape  Lookout  is  35,000  lb  (15,876  kg) 
per  vessel  per  month. 

(b)  Soutn  of  Cape  Lookout.  The 
cumulative  monthly  trip  limit  for 
rockfish  taken  and  retained  south  of 
Cape  Lookout  is  40,000  lb  (18,144  kg) 
per  vessel  per  month. 

(c)  Coastwide.  The  following  trip 
limits  also  apply  and  are  counted 
toward  the  cumulative  monthly  limit  for 
rockfish: 

(i)  10,000-Ib  (4,536-kg)  of  rockfish  per 
vessel  per  fishing  trip,  except  for  vessels 
using  setnet  or  trammel  net  gear;  and, 

(ii)  A  daily  trip  limit  of  50  lb  (23  kg) 
of  thomyheads. 

(d)  For  operating  in  areas  with 
different  trip  limits  for  the  same  species, 
see  paragraph  IV.A.(12)  above. 

(2)  Sablefish.  [Note:  Under  current 
regulations,  the  closure  prior  to  the 
"regular  season"  for  the  limited  entry 
fishery  also  applies  to  the  open  access 
fishery.] 

(a)  North  ofae'Oa  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  north  of  se'OO'  N.  lat.  is  300  lb 
(136  kg). 

(b)  South  ofae^oa  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  south  of  36''00'  N.  lat.  is  350  lb 
(159  kg). 

(3)  Groundfish  taken  by  shrimp  or 
prawn  trawl 

(a)  Pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  1,500  lb  (680  kg)  (multiplied 
by  the  number  of  days  of  the  fishing 
trip)  of  groimdfish. 

(b)  Spot  and  ridgeback  prawns.  The 
trip  limit  for  a  vessel  engaged  in  fishing 
for  spot  or  ridgeback  prawns  is  1.000  lb 
(454  kg)  of  groundfish  species  per 
fishing  trip. 

(c)  This  mle  is  not  intended  to 
supersede  any  more  restrictive  state  law 
relating  to  the  retention  of  groundfish 
taken  in  shrimp  or  prawn  pots  or  traps. 

(4)  Groundfish  taken  by  California 
halibut  or  sea  cucumber  trawl.  The  trip 
limit  for  a  vessel  participating  in  the 
Califomia  halibut  fishery  or  in  the  sea 
cucumber  fishery  south  of  Point  Arena, 
CA  t38''57'30"  N.  lat.)  is  500  lb  (227  kg) 
of  groundfish  per  vessel  per  fishing  trip. 

(a)  A  trawl  vessel  will  be  considered 
participating  in  the  Califomia  haUbut 
fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  663  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Point  Arena;  and 

(iii)  The  landing  includes  Cahfomia 
halibut  of  a  size  required  by  Califomia 
Fish  and  Game  Code  section  8392(a), 
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which  states:  "No  Califonua  halibut 
may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  in  total 
length,  unless  it  weighs  four  pounds  or 
more  in  the  round,  three  and  one-half 
pounds  or  more  dressed  with  the  head 
on,  or  three  pounds  or  more  dressed 
with  the  head  off.  Total  length  means 
the  shortest  distance  between  the  tip  of 
the  jaw  or  snout,  whichever  extends 
farthest  while  the  mouth  is  closed,  and 
the  tip  of  the  longest  lobe  of  the  tail, 
measured  while  the  haUbut  is  lying  flat 
in  natural  repose,  without  resort  to  any 
force  other  than  the  swinging  or  fanning 
of  the  tail." 

(b)  A  trawl  vessel  will  be  considered 
participating  in  the  sea  cucumber 
fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  part  663  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Point  Arena:  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code  section 
8396.  which  requires  a  permit  issued  by 
the  State  of  Cahfomia. 

/.  Recreational  Fishery 

(1)  California.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  California  are: 
five  lingcod  per  day.  which  may  be  no 
smaller  than  22  inches  (56  cm)  total 
length;  and  15  rockfish  p>er  day.  Multi- 
day  limits  are  authorized  by  a  valid 
permit  issued  by  the  State  of  California 
and  must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(2)  Oregon  The  bag  Hmits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  State  of  Oregon  are: 
Three  lingcod  per  day.  which  may  be  no 
smaller  than  22  inches  (56  cm)  total 
length;  and  15  rockfish  per  day.  of 
which  no  more  than  10  may  be  black 
rockfish  {Sebastes  melanops). 

(3)  Washington.  The  bag  limits  for 
each  person  engaged  in  recreational 
fishing  seaward  of  the  State  of 
Washington  are:  three  lingcod  per  day 
no  smaller  than  22  inches  (56  cm)  total 
length,  and  either  15  rockfish  per  day 
south  of  Leadbetter  Point  {46»38'10"  N. 
lat.)  or  12  rockfish  per  day  north  of 
Leadbetter  Point. 

V.  Issuance  of  Experimental  Fishing 
Permits  (EFPs)  in  1995 

In  1995.  applications  were  received 
and  approved  for  three  different  types  of 
experimental  fishing  permits  (50  CFR 
663.10). 

(1)  The  first  was  from  the  State  of 
Oregon  (representing  Washington  and 
Cahfomia  as  well)  for  the  purpose  of 


renewing  the  EFP  to  monitor  the 
bycatch  of  salmon  in  the  shore-based 
whiting  fishery.  Under  this  permit,  35 
vessels  were  issued  EFPs  that  required 
all  salmon  caught  incidentally  in  the 
whiting  fishery  to  be  landed  shoreside. 
Almost  15  percent  of  the  shore-based 
landings  were  observed,  higher  than  the 
10  percent  goal. 

(2)  The  second  application  was  a 
variation  of  the  whiting  EFP.  The  State 
of  California  requested  that,  in  addition 
to  the  terms  and  conditions  governing 
the  whiting  EFP.  a  small  number  of 
fishers  be  allowed  to  fish  for  whiting 
inside  of  the  100-fathom  (183-m) 
contour  in  the  Eureka  subarea.  which 
currently  is  prohibited.  The  purpose 
was  to  see  if  the  bycatch  rate  of  salmon 
could  be  kept  at  acceptable  levels  by 
this  small,  shore-based  sector  of  the  fleet 
delivering  to  Eureka  and  Crescent  City, 
CA.  However,  whiting  did  not  appear  in 
fishable  concentrations  in  1995.  so  even 
though  this  experimental  fishery  was 
approved,  the  EFPs  were  not  issued. 

(3)  The  third  application  was  for  a 
new.  enhanced  data  collection  program 
that  appUed  to  other  groundfisb 
fisheries.  This  application  was 
submitted  by  the  State  of  Oregon,  but 
could  include  involvement  by  the  States 
of  Washington  and  California  as  well. 
The  purpose  of  the  experiment  was  to 
monitor  trip-limit-induced  discards  and 
the  bycatch  of  salmon  and  non-target 
species  in  the  groundfisb  trawl  fishery. 
All  participating  vessels  will  be 
required  to  land  salmon  caught 
incidentally  in  groundfisb  trawl  gear 
and  to  keep  enhanced  logbooks  required 
by  the  State  of  Oregon.  Some  vessels 
will  carry  at-sea  observers  to  monitor 
trip-limit  induced  discards,  and  some 
vessels  will  be  required  to  bring 
virtually  their  entire  catch  to  shore  for 
additional  monitoring.  This  is  intended 
to  be  the  first  of  a  multi-year  cooperative 
data  collection  program  with  the 
industry  and  state  and  Federal 
governments.  This  fishery  started  later 
than  expected.  Three  EFPs  have  been 
issued  since  early  November  1995.  The 
EFP  program  may  continue  through 
1996. 

VI.  Applications  for  Experimental 
Fishing  Permits  in  1906 

Three  applications  also  were  received 
for  experimental  fishing  permits  in 
1996.  Two.  the  whiting  EFPs  described 
in  paragraphs  (1)  and  (2)  of  paragraph  V. 
above,  had  been  approved  for  1995.  The 
scope  of  the  experiment  and  level  of 
participation  would  be  the  same  as 
requested  for  1995.  The  third  is  for  a 
new  experiment  to  obtain  biological 
information  on  sablefish  to  confirm  or 
improve  data  used  in  the  stock 


assessment  for  this  species.  This 
experiment  would  allow  one  vessel  to 
retain  500  lb  (227  kg)  in  excess  of  the 
trawl  trip  limit  for  sablefish.  and  is  not 
expected  to  exceed  5  mt  per  year.  A 
state  or  Federal  scientist  would  be 
aboard  every  trip  to  gather  the  biological 
data.  These  applications  were  presented 
at  the  Council's  October  1995  meeting. 
The  Council  recommended  issuance  of 
all  three  in  1996.  (In  addition,  the 
enhanced  data  collection  program 
discussed  as  number  (3)  in  the  previous 
paragraph  continues  in  1996.) 
Comments  on  the  three  applications  for 
1996  are  invited.  If  approved,  the 
whiting  EFPs  would  be  issued  by  March 
1  for  vessels  deUvering  in  the  State  of 
Cahfomia,  and  mid-April  for  vessels 
delivering  in  Washington  and  Oregon; 
and  the  EFP  for  sablefish  would  be 
issued  early  in  1996.  The  decision  on 
whether  to  issue  EFPs  and 
determinations  on  appropriate  permit 
conditions  will  be  based  on  a  number  of 
considerations,  including  the  Council's 
recommendation  and  comments 
received  from  the  public. 

Classification 

The  final  specifications  and 
management  measures  for  1996  are 
issued  under  the  authority  of  and  are  in 
accordance  with  50  CFR  parts  611  and 
663.  the  regulations  implementing  the 
FMP. 

Much  of  the  data  necessary  for  these 
specifications  and  management 
measures  came  from  the  current  fishing 
year.  Because  of  the  timing  of  the 
receipt,  development,  review,  and 
analysis  of  the  fishery  information 
necessary  for  setting  the  initial 
specifications  and  management 
measures,  and  the  need  to  have  these 
specifications  and  management 
measures  in  effect  at  the  beginning  of 
the  1996  fishing  year,  there  is  good 
cause  under  5  U.S.C.  553(b)(B)  to  waive 
prior  notice  and  opportunity  for  pubhc 
comment  for  the  specifications  and 
management  measures.  Amendment  4  to 
the  FMP,  implemented  on  January  1. 
1991.  recognized  these  timeliness 
considerations,  and  set  up  a  system  by 
which  the  interested  public  is  notified, 
through  Federal  Register  publication 
and  Council  mailings,  of  meetings  and 
of  the  development  of  these  measures, 
and  is  provided  the  opportunity  to 
comment  during  the  Council  process. 
The  public  participated  in  GMT. 
Groundfisb  Advisory  Subpanel, 
Scientific  and  Statistical  Committee, 
and  Council  meetings  in  August  and 
October  1995  where  these 
recommendations  were  formulated. 
Additional  public  comments  will  be 
accepted  for  30  days  after  publication  of 


this  document  in  the  Federal  Register 
The  Assistant  Administrator  will 
consider  all  comments  made  during  the 
public  comment  period  and  may 
propose  modifications  as  appropriate. 

Because  prior  notice  and  opportunity 
for  public  comment  is  not  required 
under  5  U.S.C.  553,  or  under  any  other 
public  law.  preparation  of  a  Regulatory 
Flexibility  Analysis  under  5  U.S.C. 
603(a)  and  604(a)  is  not  required  and 
none  has  been  prepared. 

The  Administrative  Procedure  Act 
requires  that  publication  of  an  action  be 
made  not  less  than  30  days  before  its 
effective  date  unless  the  Assistant 
Administrator  finds  and  publishes  with 
the  mle  good  cause  for  an  earlier 
effective  date  (5  U.S.C.  553(d)(3)).  These 
specifications  announce  the  harvest 
goals  and  the  management  measures 
designed  to  achieve  those  harvest  goals 
in  1996.  A  delay  in  implementation 
could  compromise  the  management 
strategies  that  are  based  on  the  projected 
landings  from  these  trip  limits. 
Therefore,  a  delay  in  effectiveness  is 
contrary  to  the  public  interest  and  these 
actions  are  effective  on  January  1,  1996. 

Dated:  December  28. 1995. 
Gary  Matlock, 

Progmm  Management  Officer,  National 
Marine  Fisheries  Service. 
(PR  Doc.  95-31580  Filed  12-29-95;  11:57 
am) 
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SofK:*  cations  for  1996   Technical 
Amendment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  specifications  for  the  1996 

summer  flounder  fishery;  final  mle, 

technical  amendment. 

SUMMARY:  NMFS  issues  the  final 
specifications  for  the  1996  summer 
flounder  fishery,  which  include 


commercial  catch  quotas  and  mesh  size 
requirements,  and  revises  the  applicable 
regulations  to  accurately  reflect  the 
intent  of  the  Mid-Atlantic  Fishery 
Management  Council  regarding  the 
"cap"  on  the  harvest  limit.  The  intent  of 
this  document  is  to  comply  with 
implementing  regulations  for  the  fishery 
that  require  NMFS  to  publish  measures 
for  the  upcoming  fishing  year  that  will 
prevent  overfishing  of  the  summer 
flounder  resource,  and  to  modify  the 
language  specifying  the  "cap"  on  the 
annual  han.'est  limit. 
EFFECTIVE  DATE:  December  29,  1995. 
ADDRESSES:  Copies  of  the 
tin  iron  mental  Assessment  and 
supporting  documents  used  by  the 
Monitoring  Committee  are  available 
from:  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115.  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regma  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Flan  for  the 
Summer  Flounder  Fishery  (FMP)  was 
developed  jointly  by  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC) 
and  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  The  management  unit  for  the 
FMP  is  summer  flounder  [Paralichthys 
dentatus)  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the 
Canadian  border.  Implementing 
regulations  for  the  fishery  are  found  at 
50  CFR  part  625. 

Section  625.20  of  Title  50,  Code  of 
Federal  Regulations  implementing  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP) 
specifies  the  process  for  setting  annual 
management  measures  in  order  to 
achieve  the  fishing  mortality  (F)  rates 
specified  in  the  FMP.  Under 
Amendment  7  to  the  FMP,  the  schedule 
of  F  rates  established  sets  a  target 
fishing  mortality  rate  of  0.41  in  1996, 
0.3  in  1997,  and  0.23  (Fmax)  in  1998  and 
thereafter,  provided  the  allowable  levels 


of  fishing  in  1996  and  1997  may  not 
exceed  a  "cap"  of  18.51  million  lb  (8.4 
million  kg),  unless  such  fishing  levels 
had  an  associated  F  of  0.23.  This  "cap" 
reflected  a  rounding  of  the  actual 
poundage.  The  Council  felt  that  such  a 
rounding,  while  convenient  for  the 
reader,  did  not  accurately  reflect  the 
tme  intent,  which  was  18,518.830  lb 
(8,400  mt).  Therefore,  this  action 
modifies  the  "cap"  to  reflect  the 
Council's  intent  that  the  maximum 
allowable  harvest  level  associated  with 
this  "cap"  is  18.518,830  lb  (8,400  mt). 
This  clarification  is  outlined  in  the 
section  below,  which  specifies  changes 
from  the  proposed  specifications. 

Pursuant  to  §625.20,  the  Director, 
Northeast  Region.  NMFS,  implements 
certain  measures  for  the  fishing  year  to 
ensure  achievement  of  the  appropriate 
fishing  mortality  rate.  The  measures 
include  those  that  are  changed,  and 
those  that  are  not  changed,  from  the 
proposed  1996  specifications  that  were 
published  in  the  Federal  Register  on 
November  28,  1995  (60  FR  58593).  The 
unchanged  measures  include:  (1)  A 
minimum  commercial  fish  size  of  13 
inches  (33  cm);  and  (2)  a  minimum 
mesh  size  restriction  of  5.5-inch  (14.0- 
cm)  diamond  or  6-inch  (15.2-cm) 
square.  The  changed  measures  include: 
(1)  A  coastwide  harvest  limit  of 
18,518,830  lb  (8.40  million  kg);  (2)  a 
coastwide  commercial  quota  of 
11,111,298  lb  (5.04  million  kg);  and  (3) 
a  coastwide  recreational  harvest  limit  of 
7.407,532  lb  (3.36  million  kg). 

Commercial  Quota 

The  coastwide  commercial  quota  is 
allocated  among  the  states  based  on 
historic  catch  shares  specified  in  the 
regulations.  Table  1  presents  the  1996 
commercial  quota  (11.111,298  lb: 
5,040,000  kg)  apportioned  among  the 
states  according  to  the  percentage  shares 
specified  in  §  625.20(d)(1).  These  state 
allocations  do  not  reflect  the 
adjustments  required  under  §625.20,  if 
1995  landings  exceed  the  1995  quota  for 
any  state.  A  notification  of  allocation 
adjustment  will  be  published  in  the 
Federal  Register  if  such  an  adjustment 
is  necessary. 


Table  1.— 1996  State  Commercial  Quotas 

State 

Stiare 

(%) 

1996  quota 
(to) 

1996  quota 
(kg) 

ME                                      .                                          

0.04756 
0.00046 
6.82046 

15.68298 
2.25708 
7.64699 

16.72499 

5,284 

51 

757.841 

1 .742.583 

250.791 

849,680 

1,858.363 

2.397 

NH 

23 

MA                                   - 

343.751 

Rl                                  

790.422 

CT 

113,757 

NY                              „ 

385,408 

NJ ... 

842,939 
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Table  1.— 1996  State  Commercial  Quotas— Continued . 


state 

Share 
(%) 

1996  quota 

(lb) 

1996  quota 

(kg) 

DE  

0.01779 

2.03910 

21.31676 

27.44584 

1.977 

226.570 

2,368.569 

3.049.589 

897 

102.770 

1.074.365 

1.383.270 

MD „ „_ „ 

Recreational  catch  data  for  1995  are 
not  yet  availeible.  The  Council  and 
ASMFC  will  consider  modiHcations  to 
the  recreational  possession  limit  and 
recreational  season  after  a  review  of  that 
information. 

Final  Rule.  Technical  ,\mendment  and 
Changes  From  Proposed  Specifications 
to  Final  Specifications 

This  document  modifies  the  language 
specified  in  §  625.20(a)  established  by 
the  final  rule  for  Amendment  7  to  the 
FMP  that  set  the  harvest  limit  "cap"  at 
18.51  million  lb  (8.396  mt).  The  final 
rule,  technical  amendment  contained  in 
this  action  changes  the  harvest  limit 
"cap"  to  be  18.518,830  lb  (8.400  mt). 
making  the  "cap"  consistent  with 
Council  intent  as  stated  in  the  comment 
submitted  by  the  Council  and  addressed 
below.  The  value  of  8.400  mt  is 
contained  in  Amendment  7  and  that 
value  is  equivalent  to  18.518.830  lb. 
which  is  8.830  lb  greater  than  the 
rounded  off  value  of  18.51  million  lb. 
As  a  result,  the  state  allocations  of 
commercial  quota  have  been  altered 
slightly  relative  to  the  proposed 
specifications. 

Conunents  and  Responses 

One  comment  was  received  regarding 
the  1996  summer  flounder 
specifications  from  the  Council. 

Comment:  The  Council  checked  the 
administrative  record  and 
acknowledged  an  error  in  the 
publication  of  the  harvest  limit  "cap", 
as  published  in  Amendment  7  to  the 
FMP.  The  Council  wishes  to  correct  the 
specifications  to  reflect  accurately  their 
intent  regarding  the  total  harvest  limit 
and  subsequent  specifications  for  the 
commercial  and  recreational  fisheries. 
Specifically,  the  Council  intended  the 
total  harvest  limit  to  equal  18.518.830  lb 
(8.400  mt),  rather  than  18.51  million  lb 
which  actually  equals  8.396  mt.  The 
value  of  18,518,830  lb  would  result  in 
an  allocation  of  11,111.298  lb  (5.040.000 
kg)  to  the  commercial  sector,  and 
7.407.532  lb  (3.360.000  kg)  to  the 
recreational  sector. 

Response:  NMFS  agrees.  The 
administrative  record  shows  that,  for  the 
purpose  of  reading  ease,  the  numbers  for 
pounds  were  rounded  during 


publication.  However,  this  rounding 
resulted  in  a  loss  of  the  original  intent 
of  the  Council.  To  modify  the 
regulations  to  reflect  more  acci""ately 
the  record,  a  technical  amendment  to 
the  final  rule  for  Amendment  7  is 
necessary.  That  action  accompanies  the 
publication  of  these  final  specifications. 

Classification 

This  action  is  authorized  by  50  CFR 
part  625  and  complies  with  the  National 
Environmental  Policy  Act. 

These  final  specifications  are  exempt 
from  review  under  E.O.  12866. 

For  the  technical  regulatory  change. 
NMFS  finds  good  cause  to  waive  prior 
notice  and  opportunity  for  public 
comment  under  5  U.S.C.  553(b)(B).  The 
technical  change  corrects  the 
regulation's  codification  of  the  quota 
cap  in  Amendment  7  lo  reflect 
accurately  the  language  adopted  by  the 
Council.  As  such.  NMFS  finds  that  prior 
notice  and  comment  are  unnecessary. 
Further,  there  is  no  requirement  to  delay 
the  effective  date  of  this  technical 
change  as  it  is  not  a  substantive  rule. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated  December  28,  1995. 
Gary  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  625  is  amended 
as  follows; 

PART  625— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.SC.  1801  et  seq. 

2.  In  §625.20,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§  625.20    Catch  quotas  and  other 
restrictions. 

(a)  Annual  review.  The  Summer 
Flounder  Monitoring  Committee  will 
review  the  following  data  on  or  before 
August  15  of  each  year  to  determine  the 
allowable  levels  of  fishing  and  other 
restrictions  necessary  to  achieve  a 


fishing  mortality  rate  (F)  of  0.53  in  1993 
through  1995.  0.41  in  1996.  0.30  in 
1997,  and  0.23  in  1998  and  thereafter, 
provided  the  allowable  levels  of  fishing 
in  1996  and  1997  may  not  exceed 
18,518,830  lb  (8,400  mt),  unless  such 
fishing  levels  have  an  associated  F  of 
0.23: 
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50  CFR  Part  625 
P.O.  122895A] 

Summer  Flounder  Fishery; 
Commercial  Quota  Transfer 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration,  (NOAA), 
Commerce. 

ACTION:  Notification  of  commercial 
quota  transfer. 

SUMMARY:  NMFS  announces  that  the 
State  of  New  Jersey  is  transferring 
138,000  lb  (62,596  kg)  of  commercial 
summer  flounder  quota  to  the 
Commonwealth  of  Massachusetts. 
NMFS  adjusted  the  quotas  and 
announces  the  revised  commercial 
quota  for  each  state  involved. 
EFFECTIVE  DATE:  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst.  (508)  281-9221. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  are  found 
at  50  CFR  part  625.  The  regulations 
require  annual  specification  of  a 
commercial  quota  that  is  apportioned 
among  the  coastal  states  from  North 
Carolina  through  Maine.  The  process  to 
set  the  annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1995  calendar  year  was 
set  equal  to  14,690,407  lb  (6.663,569  kg), 
and  the  allocations  to  each  state  were 
published  February  16,  1995  (60  FR 
8958).  At  that  time.  New  Jersey  was 
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allocated  a  quota  of  2.456.969  lb 
(1,114,462  kg),  and  Massachusetts  was 
allocated  a  quota  of  1,001,953  lb 
(454,478  kg).  The  1995  quotas  for 
several  states  were  adjusted  for  overages 
occurring  in  1994,  as  required  under 
§  625.20(d)(2),  on  May  26.  1994  (60  FR 
27906).  The  Commonwealth  of 
Massachusetts'  quota  after  the 
adjustment  for  overages  was  984,246  lb 
(446,446  kg).  Since  New  Jersey's  quota 
was  not  exceeded  in  1994,  its  1995 
quota  was  unaffected  by  this 
adjustment. 

On  August  30,  1995.  the  State  of 
North  Carolina  transferred  7,229  lb 
(3,279  kg)  of  commercial  quota  to  the 
State  of  New  Jersey  (60  FR  45107).  As 
a  result  of  that  transfer,  the  revised 
quota  for  New  Jersey  was  2,464,198  lb 
(1,117.741  kg).  On  December  26, 1995, 
New  Jersey  transferred  20,000  lb  (9,072 
kg)  of  its  commercial  quota  to  the  State 
of  New  York.  As  a  result  of  that  transfer, 
the  revised  quota  for  New  Jersey  was 
2.444,198  lb  (1,108,670  kg). 

The  linal  rule  implementing 
Amendment  5  to  the  FMP  was 
published  December  17, 1993  (58  FR 
65936),  and  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Director,  Northeast 
Region,  NMFS  (Regional  Director)  to 
transfer  or  combine  summer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §625.20(0(1).  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations. 

New  Jersey  has  agreed  to  transfer 
138,000  lb  (62,596  kg)  of  its  commercial 
quota  to  Massachusetts.  The  Regional 
Director  has  determined  that  the  criteria 
set  forth  in  §  625.20(f)(1)  have  been  met. 
and  publishes  this  notification  of  quota 
transfer.  The  revised  quotas  for  the 
calendar  year  1995  are:  New  Jersey, 
2,306.198  lb  (1,046.074  kg);  and 
Massachusetts,  1,122,246  lb  (509,042 

kg). 
This  action  does  not  alter  any  of  the 

conclusions  reached  in  the 

environmental  impact  statement 

prepared  for  Amendment  2  to  the  FMP 

regarding  the  effects  of  summer  flounder 

fishing  activity  on  the  human 

environment.  Amendment  2  established 

procedures  for  setting  an  annual 

coastwide  commercial  quota  for  summer 

flounder  and  a  formula  for  determining 

commercial  quotas  for  each  state.  The 

■quota  transfer  provision  was  established 

by  Amendment  5  to  the  FMP  and  the 

environmental  assessment  prepared  for 

Amendment  5  found  that  the  action  had 

no  significant  impact  on  the 

environment.  Under  section 

6.02b.3(b)(i)(aa)ofNOAA 

Administrative  Order  216-6,  this  action 


is  categorically  excluded  from  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
reallocates  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

{".lassification 

This  action  is  tSken  imder  50  CFR 
part  625  and  is  exempt  from  review 
under  E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated  December  28. 1995. 
Gary  Matlock, 

Program  Management  Officer,  National 

Marine  Fisheries  Service. 

IFR  Doc  95-31579  Filed  12-29-95;  11:10 

am) 

BILUNG  CODE  iiMy-32-P 


50  CFR  Part  552 

[DocKet  No  96iC25;^5307-02;  I.D. 

101695C] 

Atlantic  Surt  Qiarr  and  Oce.i'-   vuahog 
Fisheries,  1996  FiS^^:ng  Quc-as 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  1996  fishing  quotas  for 

sirf    lams  and  ocean  quahogs. 

summary:  NMFS  issues  final  quotas  for 
the  Atlantic  surf  clam  and  ocean  quahog 
fisheries  for  1996.  These  quotas  are 
selected  from  a  range  defined  as 
optimum  yield  (OY)  for  each  fishery. 
The  intent  of  this  action  is  to  establish 
allowable  harvests  of  surf  clams  and 
ocean  quahogs  from  the  exclusive 
economic  zone  in  1996. 
EFFECTIVE  DATES:  Effective  January  1, 
1  i  *f)    r  rough  December  31. 1996. 
ADDRESSES:  Copies  of  the  Mid-Atlantic 
Ushery  Management  Coimcil's  analysis 
and  recommendations  and 
environmental  assessment  are  available 
from  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin  (Resource  Policy  Analyst) 
508-281-9104. 

SUPPLEMENTARY  INFORMATION:  The 
Fihiiery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  NMFS,  acting  on 
behalf  of  the  Secretary  of  Commerce 
(Secretary)  and  in  consultation  with  the 
Mid-Atlantic  Fishery  Management 
Council  (Council),  to  specify  quotas  for 
surf  clams  and  oceem  quahogs  on  an 


annual  basis  from  a  range  defined  by  the 
FMP  as  the  OY  for  each  fishery.  Further, 
the  Council  follows  the  policy  that  the 
quotas  selected  should  allow  fishing  to 
continue  at  that  level  for  at  least  10 
years  for  surf  clams  and  30  years  for 
ocean  quahogs.  While  staying  within 
these  constraints,  the  quotas  are  also  to 
be  set  at  a  level  that  would  meet  the 
estimated  annual  demand. 

For  surf  clams,  the  quota  must  fall 
within  the  OY  range  of  1.85  million 
bushels  (mil.  bu.)  (652  thousand 
hectoliters  (hL))  to  3.40  mil.  bu.  (1.2  mil. 
hL).  For  ocean  quahogs.  the  quota  must 
fall  within  the  OY  range  of  4.00  mil.  bu. 
(1.4  mil.  hL)  to  6.00  mil.  bu.  (2.1  mil. 
hL).  These  ranges  are  specified  in  50 
CFR  652.21  (a)  and  (b). 

During  its  discussions  of  the  1996 
quota  recommendations,  the  Council 
began  developing  new  overfishing 
definitions  for  both  species  managed 
under  the  FMP.  Overfishing  is  presently 
defined  for  both  species  in  terms  of 
actual  yield  levels  in  excess  of  the 
specified  quota  levels.  These  definitions 
do  not  incorporate  biological 
considerations  lo  protect  against 
overfishing.  Although  preferred 
alternatives  for  overfishing  definitions 
have  not  yet  been  chosen  for  each 
species,  NMFS  believes  that  none  of  the 
alternatives  being  considered  by  the 
Council  for  each  species,  if  adopted, 
would  necessitate  any  revision  of  the 
1996  quotas  contained  in  this  action. 

This  action  establishes  a  surf  clam 
quota  of  2.565  mil.  bu.  (1.36  mil.  hL) 
and  an  ocean  quahog  quota  of  4.45  mil. 
bu.  (2.36  mil.  hL)  for  the  1996  fisheries. 
The  1996  surf  clam  quota  is  identical  to 
the  1995  quota,  and  the  1996  ocean 
quahog  quota  represents  a  9  percent 
reduction  from  tiie  1995  quota.  These 
quotas  established  by  NMFS  on  behalf 
of  the  Secretary  are  unchanged  from  the 
proposed  quotas  published  in  the 
Federal  Register  on  October  23, 1995 
(60  FR  54330). 

FINAL  1996  Surf  Clam/Ocean 
Quahog  Quotas 


Fishery 

mil.  txj. 

mil.  hL 

Surl  clam  

2,565,000 
4,450,000 

1 .362.000 

Ocean  quahog  

2.363,000 

Comments  and  Responses 

Three  comments  were  received  during 
the  public  comment  period.  A 
consulting  firm  involved  in  the  industry 
commented  in  support  of  the  proposed 
quotas.  The  National  Fisheries  Institute 
and  an  attorney  involved  in  the  industry 
opposed  the  proposed  Quotas. 

Comment:  The  consulting  firm 
commented  that  the  proposed  1996  surf 
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clam  quota  is  very  liberal  and  should  be 
set  8  percent  below  the  proposed  quota 
of  2.565  mil.  bu.  (1.36  mil.  hL)  because 
of  declining  landings  per  unit  of  effort. 

Response:  This  level  of  surf  clam 
quota  was  recommended  by  the 
Scientific  and  Statistical  Committee  of 
the  Council  and  meets  the  Council 
policy  of  leaving  10  years  of  supply 
available.  NMFS  believes  a  reduction  of 
8  percent  would  be  overly  conservative 
and  is  not  justified  based  on  the  most 
recent  stock  assessment. 

Comment  The  opponents  of  the 
proposed  quotas  commented  that  NMFS 
should  reevaluate  the  assumptions, 
conclusions,  and  recommendations  of 
the  19th  Stock  Assessment  Workshop 
(19th  SAW),  upon  which  these  quotas 
are  based,  to  incorporate  what  they 
believe  is  new  information  that  was 
revealed  during  testimony  in  their 
lawsuit  against  the  agency  concerning 
the  1995  quota  levels.  Both  accuse 
NMFS  scientists  of  withholding  critical 
information  from  the  Council  and 
industry. 

Response-.  The  Council  and  NMFS 
have  accepted  the  advice  of  the  19th 
SAW  and  consider  it  to  be  the  best 
scientific  information  available.  No  new 
information  that  would  require  NMFS  to 
reevaluate  the  conclusions  of  the  19th 
SAW  was  presented  at  the  hearing  held 
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in  the  lawsuit  referred  to  by  the 
commenters.  The  only  additional 
information  was  speculation  that  the 
dredge  may  have  traveled  farther  than 
believed  during  the  1994  survey. 
However,  the  dredging  distance  could 
not  account  for  the  three-fold  increase 
in  the  catch  experienced  during  the 
1994  survey.  • 

The  quota  setting  process,  including 
the  Stock  Assessment  Workshop  that 
occurred  in  January  1995.  is  a  very  open 
and  participatory  process.  The  scientists 
provided  the  Council  with  all  of  the 
information  relative  to  the  surf  clam  and 
ocean  quahog  resource  that  was 
available  at  that  time.  The  scientists  still 
have  not  been  able  to  determine  the 
reason  for  the  statistical  anomalies 
contained  in  the  1994  survey  and  did 
not  speculate  as  to  their  cause. 
However,  even  if  the  scientists  had 
speculated  on  the  reasons  for  the 
anomalies,  the  Council  is  still  required 
to  base  its  quota  recommendation  on  the 
best  scientific  information  available, 
especially  any  recommendations  of  the 
SAW.  The  scientists  still  have  not  been 
able  to  determine  the  reason  for  the 
statistical  anomalies  contained  in  the 
1994  survey.  When  a  reasonable 
explanation  is  determined,  the  Council 
will  be  informed. 


Comment  At  a  minimum,  NMFS 
should  maintain  the  1995  quota  levels 
for  both  species  until  affected  industry 
participants  have  an  opportunity  to 
evaluate  the  assumptions  and 
conclusions  of  the  19th  SAW  with  the 
assistance  of  scientific  advisers  from 
outside  NMFS. 

Response:  NMFS  sees  no  scientific 
basis  for  maintaining  the  1995  quota 
levels  for  other  than  surf  clams.  The  best 
scientific  information  available  supports 
a  reduction  in  the  ocean  quahog  quota 
by  9  percent.  NMFS  further  points  out 
that  independent  scientific  advisers 
were  involved  in  the  19th  SAW  and  that 
industry  advisers  were  actively 
encouraged  to  participate  in  that 
process. 

Classification 

This  action  is  authorized  by  50  CFR 
part  652  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  December  28, 1995. 

Gary  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

IFR  Doc.  95-31578  Filed  12-29-95;  11:01 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  fuMic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  In  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Parrs 


J. 


4C  ana  70 


•^'uDn:  vVc-Ksnop  or  :he  Regulation  of 

^■adi03c*!ve  Devices 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

>  mmary:  The  NRC  will  hold  a  public 
workshop  in  Rockville,  Maryland  to 
review  the  regulatory  program  for 
devices  containing  radioactive  materials 
licensed  under  10  CFR  Parts  30,  31,  32, 
40  and  70.  Interested  members  of  the 
public  are  welcome  to  attend  the 
meeting,  however,  for  efficient  conduct 
of  the  workshop,  participation  will  be  in 
the  format  of  a  round  table  discussion 
among  invited  representatives  of 
potentially  affected  parties.  The  NRC 
has  prepared  a  workshop  agenda.  This 
and  related  documents  are  available  for 
review  prior  to  the  workshop  and 
interested  parties  are  encouraged  to 
review  this  information.  The  NRC  will 
accept  and  consider  written  comments 
from  interested  parties  on  this 
regulatory  issue. 

DATES:  The  workshop  will  be  held  on 
January  18,  1996  from  9:00  am  to  5:00 
pm.  The  workshop  will  continue,  if 
necessary,  on  January  19, 1996  from 
9:00  am  to  12  noon.  Comments  on  this 
regulatory  issue  should  be  received  no 
later  than  January  31. 1996. 
ADDRESSES:  The  public  workshop  will 
be  held  in  the  NRC  auditorium  at  Two 
White  Flint  NortJi.  11545  Rockville 
Pike,  Rockville,  Maryland.  Visitor 
parking  around  the  NRC  building  is 
limited,  however,  the  workshop  site  is 
adjacent  to  the  White  Flint  station  on 
the  Metro  Red  Line.  Written  comments 
can  be  provided  at  the  workshop  or  by 
January  31,  1996  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch.  Copies  of 
the  agenda  and  related  documents  can 
be  obtained  from  the  NRC's  Public 
Document  Room.  2120  L  Street  NW. 


Washington  DC  20037;  Phone:  202-634- 
3273;  Fax:  202-634-3343. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Mail  Stop  O- 
15B18,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
Phone:  301^15-1642;  Fax:  301-415- 
1200  INTERNET  FXC@NRC.GOV. 
SUPPLEMENTARY  INFORMATION: 
Inadequate  control  of  radioactive 
devices  by  licensees  has  lead  to 
radioactive  materials  being  included  in 
metal  scrap  intended  for  recycling  (see 
J.  Lubenau  &  J.  Yusko.  "Radioactive 
materials  in  Recycled  Metals."  Health 
Physics,  68:4,  April,  1995).  Radioactive 
sources  have  been  accidentally  smelted 
in  metal  mills  resulting  in  radioactive 
contamination  of  mills,  metal  products 
and  mill  byproducts.  In  the  U.S..  costs 
attributable  to  decontamination,  waste 
disposal  and  temporary  mill  closures 
following  a  smelting  of  a  radioactive 
source  have  been  as  much  as 
$23,000,000  per  event.  There  is  a  risk  of 
radiation  exposure  to  unsuspecting 
workers  and  members  of  the  public.  In 
1990.  the  Commission  determined  that 
the  problem  needed  to  be  addressed  and 
directed  a  rulemaking  to  improve 
oversight  of  generally  licensed  devices. 
The  proposed  rule  was  published  for 
public  comment  in  1991  (56  FR  67011, 
26  December  1991).  In  1993.  however, 
finalization  of  the  rule  was  deferred 
because  of  resource  constraints.  Instead, 
the  Commission  directed  the  staff  to 
pursue  alternatives.  In  1995,  the 
Commission  approved  formation  of  a 
joint  Agreement  State — Nuclear 
Regulatory  Commission  (NRC)  Working 
Group  to  review  the  regulation  of  all 
devices  containing  licensed  radioactive 
materials  to  assess  the  current 
regulatory  program  for  these  devices 
and  provide  recommendations  to  the 
Commission. 

The  Working  Group  held  its  initial 
meeting  October  24-25.  1995.  and  a 
second  meeting  on  December  19-20. 
1995.  in  Rockville,  Maryland.  The 
Working  Group  members  are  Robert 
Free,  Texas  and  Joel  Lubenau,  NRC,  Co- 
chairs;  Robin  Haden,  North  Carolina, 
Martha  Dibblee,  Oregon;  Rita  Aldrich. 
New  York  (alternate);  Lloyd  Boiling, 
NRC  and  John  Telford.  NRC.  James 
Yusko,  Pennsylvania,  is  serving  as 
liaison  to  the  Working  Group  for  the 
Conference  of  Radiation  Control 
Program  Directors.  James  Richardson, 
NRC  Nuclear  Safety  Attache  in  Vienna. 


Austria  is  serving  as  liaison  for  the 
International  Atomic  Energy  Agency.  At 
its  initial  meeting,  in  addition  to  the 
Working  Group  members,  28 
representatives  of  the  metal  recycling 
and  steel  manufacturing  industries, 
devices  vendors  and  users,  health 
physics  consultants  and  government 
agencies  attended.  Minutes  of  the  first 
and  second  meetings  of  the  Working 
Group  and  other  background 
information  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  under  the 
file.  "Review  Group — Radioactive 
Devices." 

The  public  workshop  is  intended  to 
provide  an  opportunity  for  stakeholders 
to  have  an  input  into  the  Working 
Group  assessment  of  the  need  for 
regulatory  changes  and  development  of 
recommendations,  as  needed,  for 
regulatory  options  to  improve  controls 
of  licensed  devices  and  assure  their 
proper  disposal.  A  target  date  of  May 
1996  has  been  set  for  the  Working 
Group  to  develop  and  finalize  its 
recommendations. 

For  efficient  conduct  of  the  workshop, 
the  meeting  format  will  be  a  round  table 
discussion  among  invited 
representatives  from  affected  interests, 
e.g..  the  metal  recycling  industry  and 
recycled  metal  consumers,  device 
vendors  and  users.  Federal  and  state 
regulators  and  citizen  groups.  The 
workshop  will  be  open  to  the  public, 
and  the  public  will  be  provided 
opportunities  throughout  the  workshop 
to  comment  on  the  issues  presented  for 
discussion. 

If  the  Working  Group  recommends 
changes  in  NRC  regulations  and  the 
Commission  agrees,  such  changes 
would  be  proposed  through  a 
subsequent  NRC  public  rulemaking 
process. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp. 

Deputy  Director,  Office  of  Nuclear  Materials 
Safety  and  Safeguards. 
[FR  Doc.  96-108  Filed  1-3-96;  8:45  am] 
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DEPAP-MENT  OF  HEALTH  AND 

M;.  Mas  SERVICES 

FooO  and  Drug  Administration 

21  CFR  Part  101 
pocket  No.  95P-0197] 
a;\  ->qiO-AA19 

Food  Labeling:  Healt^  Claims;  Oats 
and  Coronary  Heart  Disease 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
authorize  the  use,  on  food  labels  and  in 
food  labeling,  of  health  claims  on  the 
association  between  oat  products,  i.e., 
oat  bran  and  oatmeal,  and  reduced  risk 
of  coronary  heart  disease  (CHD).  FDA  is 
proposing  this  action  in  response  to  a 
petition  filed  by  the  Quaker  Oats  Co. 
(the  petitioner).  The  agency  has 
tentatively  concluded  that,  based  on  the 
totality  of  publicly  available  scientific 
evidence,  diets  high  in  oatmeal  and  oat 
bran  and  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  CHD. 
DATES:  Written  comments  by  April  3, 
1996.  The  agency  is  proposing  that  any 
final  rule  that  may  issue  based  upon  this 
proposal  become  effective  upon  its 
publication  in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Sallsman.  Center  for  Food  Safety 
and  Applied  Nutrition  {HFS-165).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5916. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Nutrition  Labeling  and 
Education  Act  of  1990 

On  November  8.  1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (the  1990 
amendments)  (Pub.  L.  101-535).  This 
new  law  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  in  a 
number  of  important  ways.  One  of  the 
most  notable  aspects  of  the  1990 
amendments  was  that  they  confirmed 
FDA's  authority  to  regulate  health 
claims  on  food  labels  and  in  food 
labeling.  As  amended  by  the  1990 
amendments,  section  4i3(r)(l)(B)  of  the 
act  (21  L'.S.C.  343(r)(l)(B))  provides  that 
a  product  is  misbranded  if  it  bears  a 
claim  that  characterizes  the  relationship 


of  a  nutrient  to  a  disease  or  health- 
related  condition,  unless  the  claim  is 
made  in  accordance  with  the  procedures 
and  standards  contained  in  regulations 
adopted  by  FDA. 

Under  section  403(r)(3)(B)(i)  of  the 
act,  the  Secretary  of  Health  and  Human 
Services  (and,  by  delegation,  FDA)  shall 
issue  regulations  authorizing  such 
claims  only  if  he  or  she  determines, 
based  on  the  totality  of  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 
conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence. 

Sections  403(r)(3)(B)(ii)  and 
(r)(3)(B)(iii)  of  the  act  describe  the 
information  that  must  be  included  in 
any  claim  authorized  under  the  act.  The 
act  provides  that  the  claim  shall  be  an 
accurate  representation  of  the 
significance  of  the  substance  in  affecting 
the  disease  or  health-related  condition, 
and  that  it  shall  enable  the  public  to 
comprehend  the  information  and 
understand  its  significance  in  the 
context  of  the  total  daily  diet.  Finally, 
section  403(r)(4)(A)(i)  of  the  act 
provides  that  any  person  may  petition 
FDA  to  issue  a  regulation  authorizing  a 
health  claim. 

The  1990  amendments,  in  addition  to 
amending  the  act,  directed  FDA  to 
consider  10  substance-disease 
relationships  as  possible  subjects  of 
health  claims.  One  of  the  10  substance- 
disease  relationships  was  the 
relationship  between  dietary  fiber  and 
cardiovascular  disease  (CVD)  (58  FR 
2552,  January  6,  1993)  (hereinafter 
referred  to  as  the  1993  dietary  fiber  and 
CVD  final  rule). 

B.  FDA  s  Response 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2478),  FDA  adopted  a  final 
rule  that  implemented  the  health  claim 
provisions  of  the  act  (hereinafter 
referred  to  as  the  1993  health  claims 
final  rule).  In  that  final  rule,  FDA 
adopted  §  101.14  (21  CFR  101.14), 
which  sets  out  the  circumstances  in 
which  a  substance  is  eligible  to  be  the 
subject  of  a  health  claim  (§  101.14(b)). 
adopts  the  standard  in  section 
4U3(r)(3)(B)(i)  of  the  act  as  the  standard 
that  the  agency  will  apply  in  deciding 
whether  to  authorize  a  claim  about  a 
substance-disease  relationship 
(§  101.14(c)),  sets  forth  general  rules  on 
how  authorized  claims  are  to  be  made 
in  food  labeling  (§  101.14(d)),  and 
establishes  limitations  on  the 


circumstances  in  which  claims  can  be 
made  (§  101.14(e)).  The  agency  also 
adopted  §  101.70  (21  CFR  101.70), 
which  establishes  a  process  for 
p>etitioning  the  agency  to  authorize 
health  claims  about  a  substance-disease 
relationship  (§  101.70(a))  and  sets  out 
the  types  of  information  that  any  such 
petition  must  include  (§  101.70(d)). 
These  regulations  became  effective  on 
May  8,  1993. 

In  addition,  FDA  conducted  an 
extensive  review  of  the  evidence  on  the 
10  substance-disease  relationships  listed 
in  the  1990  amendments.  As  a  result  of 
its  review,  FDA  has  authorized  claims 
that  relate  to  8  of  these  10  relationships. 
While  the  agency  denied  the  use  on 
food  labeling  of  health  claims  relating 
dietary  fiber  to  reduced  risk  of  CVD  (58 
FR  2552),  it  authorized  a  health  claim 
relating  diets  low  in  saturated  fat  and 
cholesterol  and  high  in  fruits, 
vegetables,  and  grain  products  that 
contain  dietary  fiber  (particularly 
soluble  fiber)  to  a  reduced  risk  of  CHD, 
the  most  common,  most  frequently 
reported,  and  most  serious  form  of  CVD. 

In  denying  the  dietary  fiber  and  CVD 
health  claim,  the  agency  stated  that  a 
problem  in  determining  whether  there  is 
a  relationship  between  dietary  fiber  and 
heart  disease  is  presented  by  the  fact 
that  dietary  fiber  is  a  diverse  group  of 
chemical  substances  that  may  be 
associated  with  different  physiological 
functions  (58  FR  2552  at  2572). 
Chemically  and  physiologically, 
cellulose,  lignin,  hemicellulose,  pectin, 
and  alginate  (all  relatively  purified  fiber 
types)  behave  differently.  Wheat  bran, 
oat  bran,  and  rice  bran  (all 
heterogeneous  mixtures  of  fibers)  are 
not  similar  in  composition.  The  agency 
also  noted  that  it  is  very  difficult  to 
chemically  analyze  dietary  fiber 
components,  and  that  it  is  consequently 
hard  to  correlate  the  role  of  specific 
fiber  components  to  health  effects. 

Based  on  its  review  of  numerous 
authoritative  documents,  including 
Federal  government  reports  and  recent 
research  on  dietary  fiber  and  CHD,  and 
on  its  consideration  of  comments 
received  in  response  to  its  "Health 
Claims;  Dietary  Fiber  and 
Cardiovascular  Disease"  proposed  rule 
(56  FR  60582,  November  27,  1991) 
(hereinafter  referred  to  as  the  1991 
dietary  fiber  and  CVD  proposal),  FDA 
concluded  that  the  publicly  available 
scientific  evidence  supports  an 
association  between  diets  low  in 
saturated  fat  and  cholesterol  and  high  in 
fruits,  vegetables,  and  grain  products, 
foods  that  are  low  in  saturated  fat  and 
cholesterol  and  that  are  good  sources  of 
dietary  fiber,  and  reduced  risk  of  heart 
disease  (58  FR  2552  at  2572).  The 


agency  further  stated  that,  although  the 
specific  roles  of  the  numerous 
potentially  protective  substances  in 
such  plant  foods  are  not  yet  understood, 
populations  with  diets  rich  in  these 
foods  experience  many  health 
advantages,  including  lower  rates  of 
heart  disease.  The  agency  noted, 
however,  that  there  was  no  scientific 
agreement  as  to  whether  the  observed 
protective  effects  against  heart  disease 
are  the  result  of  a  combination  of 
nutrient  components  of  the  foods, 
including  soluble  fiber;  of  the  other 
components  of  soluble  fiber-rich  diets 
(for  example,  potassium  and 
magnesium);  of  the  displacement  of 
saturated  fat  and  cholesterol  from  the 
diet;  or  of  non-nutritive  substances  in 
these  foods.  For  all  these  reasons,  the 
agency  stated  that  the  fact  that  these 
foods  contain  dietary  fiber,  particularly 
soluble  fiber,  can  serve  as  a  useful 
marker  for  identifying  those  fruits, 
vegetables,  and  grain  products  that, 
when  added  to  diets  low  in  saturated  fat 
and  cholesterol,  may  help  in  reducing 
blood  LDL-cholesterol  levels  (58  FR 
2552  at  2572).  Thus,  the  agency 
authorized  a  health  claim  in  §  101.77 
(21  CFR  101.77)  on  the  association 
between  diets  low  in  saturated  fat  and 
cholesterol  and  high  in  vegetables,  fruit, 
and  grain  products  that  contain  soluble 
fiber  and  a  reduced  risk  of  heart  disease. 

In  the  1993  dietary  fiber  and  CVD 
final  rule,  in  response  to  a  comment 
regarding  the  apparent 
hypocholesterolemic  properties  of 
specific  food  fibers,  e.g..  oats.  FDA 
agreed  that  the  effectiveness  of  naturally 
occurring  fibers  in  foods  may  be 
documented  for  specific  food  products 
(e.g.,  oat  brans  meeting  specified 
parameters)  (58  FR  2552  at  2567). 
Further,  the  agency  stated  that  if 
manufacturers  can  document,  through 
appropriate  studies,  that  dietary 
consumption  of  the  soluble  fiber  in  their 
particular  food  has  the  effect  of  lowering 
low  density  lipoprotein  cholesterol 
(LDL)-choresterol,  and  has  no  adverse 
effects  on  other  heart  disease  risk  factors 
(e.g.,  high  density  lipoprotein  (HDD- 
cholesterol),  they  should  petition  for  a 
health  claim  for  their  particular  product. 
The  present  rulemaking  is  in  response 
to  a  manufacturer's  health  claim 
petition  on  the  relationship  between  a 
sfiecific  fiber-containing  food,  oats,  and 
heart  disease 

II.  Petition  for  Ual  Productb  and 
Reduced  Risk  of  CHD 

A.  Background 

On  March  22. 1995,  the  Quaker  Oats 
Co.  submitted  a  health  claim  petition  to 
FDA  requesting  that  the  agency 


authorize  a  health  claim  on  the 
relationship  between  consumption  of 
oat  products  and  the  risk  of  CHD  (Ref. 
1).  On  June  29, 1995,  the  agency  sent  the 
petitioners  a  letter  stating  that  it  had 
completed  its  initial  review  of  the 
petition,  and  that  the  petition  would  be 
filed  in  accordance  with  section 
403(r)(4)  of  the  act  (Ref.  2).  In  this 
document,  the  agency  will  consider 
whether  a  health  claim  on  this  food- 
disease  relationship  is  justified  under 
the  standard  in  section  403(r)(3)(B)(i)  of 
the  act  and  §  101.14(c)  of  FDA's 
regulations.  The  following  is  a  review  of 
the  health  claim  petition. 

B.  Preliminary  Requirements 

1.  The  Substances  Are  Associated  With 
a  Disease  for  Which  the  U.S.  Population 
Is  at  Risk 

CHD  remains  a  major  public  health 
problem  and  the  number  one  cause  of 
death  in  the  United  States.  Despite  the 
decline  in  deaths  from  CHD  over  the 
past  30  years,  this  disease  is  still 
exacting  a  tremendous  toll  in  morbidity 
and  mortality  (Refs.  3  and  4).  There  are 
more  than  500,000  deaths  each  year  for 
which  CHD  is  an  underlying  cause,  and 
another  250,000  deaths  for  which  CHD 
is  a  contributing  cause.  About  20 
percent  of  adults  (male  and  female; 
black  and  white)  ages  20  to  74  years 
have  blood  total  cholesterol  (or  serum 
cholesterol)  levels  in  the  "high  risk" 
category  (total  cholesterol  greater  than 
(>)  240  milligrams  (mg)  per  (/)  deciliter 
(dL)  and  LDL-cholesterol  greater  than 
160  mg/dL)  (Ref.  47).  Another  31 
percent  have  "borderline  high" 
cholesterol  levels  (total  cholesterol 
between  200  and  239  mg/dL  and  LDL- 
cholesterol  between  130  and  159  mg/dL) 
in  combination  with  two  or  more  risk 
factors. 

CHD  has  a  significant  effect  on  health- 
care costs.  In  1985,  total  direct  costs 
related  to  CHD  were  estimated  at  $13 
billion,  and  indirect  costs  from  loss  of 
productivity  due  to  illness,  disability, 
and  premature  deaths  from  this  disease 
were  an  estimated  $36  billion  (Ref.  3). 
Based  on  these  facts.  FDA  concludes 
that,  as  required  in  §  101.14(b)(1),  CHD 
is  a  disease  for  which  the  U.S. 
population  is  at  risk. 

2.  The  Substances  Are  Food 

Oatmeal  and  oat  bran  are  foods  and 
are  used  as  ingredients  in  other  foods. 
These  oat  products  contribute  taste, 
aroma,  or  nutritive  value  that  are 
retained  when  consumed  at  levels 
necessary  to  justify  the  petitioned  claim. 

Therefore.- FDA  tentatively  concludes 
that  these  substances  satisfy  the 


preliminary  requirements  of 
§101.14(b)(3)(i). 

3.  The  Substances  Are  Safe 

Oatmeal  and  oat  bran  are  safe  and 
lawful  under  the  act.  Both  substances 
have  a  long  history  of  use  as  food  and 
food  ingredients  and  are  generally 
recognized  as  safe  under  §  170.30(d)  (21 
CFR  170.30(d)). 

Thus,  FDA  tentatively  concludes  that 
the  petitioner  has  satisfied  the 
requirement  of  §  101.14(b)(3)(ii). 

III.  Review  of  Scientific  Evidence 

A.  Basis  for  Evaluating  the  Relationship 
Between  Oats  and  CHD 

In  the  1991  dietary  fiber  and  CVD 
proposal,  the  agency  set  forth  the  basis 
of  the  relationship  between  dietary  fiber 
and  CVD  (56  FR  60582  at  60583).  In  that 
document,  the  agency  stated  that  there 
are  many  risk  factors  that  contribute  to 
the  development  of  CVD,  and 
specifically  CHD,  the  most  serious  form 
of  CVD  and  the  leading  cause  of 
disability.  The  agency  also  stated  that 
there  is  general  agreement  that  elevated 
blood  cholesterol  levels  are  one  of  the 
major  "modifiable"  risk  factors  in  the 
development  of  CVD  and,  more 
specifically,  CHD.  The  Federal 
government  and  other  reviews  have 
concluded  that  there  is  substantial 
epidemiologic  and  clinical  evidence 
that  high  blood  levels  of  total 
cholesterol  and  LDL-cholesterol  are  a 
cause  of  atherosclerosis  (inadequate 
circulation  of  blood  to  the  heart  due  to 
narrowing  of  the  arteries)  and  represent 
major  contributors  to  CHD  (56  FR  60727 
at  60728,  November  27,  1991;  Refs.  3 
through  6).  Factors  that  decrease  total 
cholesterol  and  LDL-cholesterol  will 
also  tend  to  decrease  the  risk  of  CHD. 
High  intakes  of  saturated  fat  and,  to  a 
lesser  degree,  of  dietary  cholesterol  are 
associated  with  elevated  blood  total  and 
LDL-cholesterol  levels  (56  FR  60727  at 
60728).  Thus,  it  is  generally  accepted 
that  total  cholesterol  and  LDL- 
cholesterol  levels  can  predict  the  risk  of 
developing  CHD,  and  that  dietary 
factors  affecting  blood  total  cholesterol 
levels  affect  ^he  risk  of  CHD  (Refs.  3 
through  6). 

When  considering  the  effect  that  the 
diet  or  components  of  the  diet  have  on 
blood  (or  serum)  lipids,  it  is  also 
important  to  consider  the  effect  that 
these  factors  may  have  on  blood  levels 
of  HDL-cholesterol.  Evidence  from 
epidemiologic  studies  show  that 
elevated  levels  of  HDL-cholesterol  are 
inversely  related  to  the  incidence  of 
atherosclerosis  and  thus  CHD  (Ref.  3). 
HDL-  cholesterol  is  involved  in  the 
regulation  of  cholesterol  transport  out  of 
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cells  and  to  the  liver  Ironi  which  it  is 
ultimately  excreted  (Refs.  3  and  48). 
Therefore,  HDL-cholesterol  has  a 
protective  effect  in  the  body  by  helping 
to  lower  total  cholesterol.  Dietary  factors 
that  help  to  significantly  lower  total 
cholesterol  should,  themselves,  not  have 
an  adverse  affect  on  the  level  of  HDL- 
cholesterol. 

For  these  reasons.  FDA  limited  its 
review  of  the  relationship  between 
oatmeal  and  oat  bran  and  CHD  to  effects 
of  these  food  components  on  blood  lipid 
levels  and  on  the  risk  of  developing 
CHD.  The  agency  based  its  evaluation  of 
this  relationship  on  changes  in  total 
blood  and  LDL-cholesterol  from  dietary 
intervention  with  oatmeal  and  oat  bran 
and  with  oat-  containing  products.  This 
focus  is  consistent  with  that  used  by  the 
agency  in  response  to  the  1990 
amendments  in  deciding  on  the  dietary 
saturated  fat  and  cholesterol  and  CHD 
health  claim  (§  101.75)  (56  FR  60727 
and  58  FR  2739.  January  6.  1993)  and 
the  fruits,  vegetables,  and  grain  products 
and  CHD  claim  (§  101.77)  (56  FR  60582 
and  58  FR  2552). 

B.  Review  of  Scientific  Evidence 

1.  Evidence  Considered  in  Reaching  the 
Decision 

The  petitioner  submitted  scientific 
studies  evaluating  the  relationship 
between  oat  bran  and  oatmeal, 
consumed  as  foods  and  as  ingredients  in 
foodfi,  and  serum  lipid  levels  (Ref.  1). 
These  studies  were  conducted  between 
1980  and  1995.  The  petition  included  a 
review  of  these  studies  and  a  summary 
of  the  evidence.  N4ost  of  the  studies  that 
were  pubhshed  before  1993  had  been 
reviewed  by  the  agency  in  the  proposed 
and  final  rules  on  dietary  fiber  and  CVD 
(56  FR  60582  at  60596  and  58  FR  2552 
at  2581).  A  review  of  the  studies 
evaluating  the  effect  of  oat  products  on 
blood  lipids  submitted  by  the  petitioner, 
including  those  previously  reviewed  by 
the  agency,  is  provided  in  Table  1.  In 
addition,  in  its  review  of  the  petition, 
the  agency  considered  the  conclusions 
of  the  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  American 
Societies  for  Experimental  Biology 
(FASEB)  (Ref.  7)  relative  to  studies 
involving  oats. 

2.  Criteria  for  Selection  of  Human 
Studies 

The  criteria  that  the  agency  used  to 
select  pertinent  studies  were  that  the 
studies:  (1)  Present  data  and  adequate 
descriptions  of  the  study  design  and 
methods;  (2)  be  available  in  Enghsh:  (3) 
include  estimates,  or  enough 
information  to  estimate,  soluble  dietary 
fiber  intakes;  (4)  mclude  direct 


measurement  of  blood  total  cholesterol 
and  other  blood  lipids  related  to  CHD; 
and  (5)  be  conducted  in  persons  who 
^present  the  general  U.S.  population 
(adults  with  blood  total  cholesterol 
levels  less  than  (<)  300  mg/dL). 

In  selecting  human  for  review,  the 
agency  excluded  studies  that  were 
published  in  abstract  form  because  they 
lacked  sufficient  detail  on  study  design 
and  methodologies,  and  because  they 
lacked  necessary  primary  data.  Studies 
using  special  population  groups,  such  as 
insulin-dependent  diabetics, 
individuals  with  very  high  serum 
cholesterol  (mean  greater  than  300  mg/ 
dL).  children  with 

hypercholesterolemia,  and  persons  who 
had  already  experienced  a  myocardial 
infarction,  were  also  generally  not 
weighed  heavily  because  ot  questions 
about  their  relevance  to  the  general 
healthy  U.S.  population. 

3.  Criteria  for  Evaluating  the 
Relationship  Between  Oat  Products  and 
CHD 

FDA  applied  the  same  criteria  in 
evaluating  the  relationship  between  oat 
products  and  CHD  that  it  did  in 
evaluating  the  relationship  between 
dietary  fiber  and  CVD  in  the  1991 
dietary  fiber  and  cardiovascular  disease 
proposal  (56  FR  60582  at  60587).  The 
criteria  that  the  agency  used  in 
evaluating  these  studies  included:  (1) 
Reliability  and  accuracy  of  the  methods 
used  in  nutrient  intake  analysis, 
including  measurements  of  total  dietary 
soluble  fiber  and  total  dietary  fiber;  (2) 
available  information  on  the  soluble 
fiber  or  beta-glucan  (^-glucan.  the 
predominant  soluble  fiber  in  oats) 
content  of  the  oat  products  and  control 
food;  (3)  measurement  of  study 
endpoints  (i.e..  total  cholesterol.  LDL- 
cholesterol.  and  HDL-cholesterol);  and 
(4)  general  study  design  characteristics. 
The  characteristics  of  general  study 
design  included  randomization  of 
subjects,  appropriateness  of  controls, 
selection  criteria  for  subjects,  attrition 
rates  (including  reasons  for  attrition), 
potential  for  misclassification  of 
individuals  with  regard  to  dietary 
intakes,  presence  of  recall  bias  and 
interviewer  bias,  recognition  and 
control  of  confounding  factors  (for 
example,  intake  of  saturated  fat  and 
other  nutrients,  monitoring  body 
weight,  and  control  of  weight  loss), 
appropriateness  of  statistical  tests  and 
comparisons,  and  statistical  power  of 
the  studies.  The  agency  considered 
whether  the  intervention  studies  that  it 
evaluated  had  been  of  long  enough 
duration  to  reasonably  ensure 
stabilization  of  blood  Upids  (greater 
than  or  equal  to  3  weeks  duration). 


Finally,  the  agency  considered  it  highly 
desirable  if  the  available  information  on 
a  study  included  information  on  the 
total  dietary  fiber  and  total  dietary 
soluble  fiber  content  of  baseline, 
treatment,  and  control  diets  and  on  the 
nutrient  intakes  of  the  subjects  during 
the  course  of  the  study. 

As  stated  above,  dietary  saturated  fat 
and  cholesterol  affect  blood  lipid  levels 
(Refs.  4  through  6).  Previous  reviewers 
have  generally  concluded  that,  in 
persons  with  relatively  higher  baseline 
levels  of  blood  cholesterol,  responses  to 
treatment  tend  to  be  of  a  larger 
magnitude  than  is  seen  in  persons  with 
more  normal  blood  cholesterol  levels 
(56  FR  60582  at  60587  and  Refs.  4 
through  6).  To  take  into  account  these 
factors,  FDA  separately  evaluated 
studies  on  mildly  to  moderately 
hypercholesterolemic  individuals 
(persons  with  elevated  blood  total 
cholesterol  levels  of  200  to  300  mg/dL) 
and  studies  on  normocholesterolemic 
individuals  (persons  with  normal  blood 
total  cholesterol  levels  (<  200  mg/dL)). 
FDA  also  separately  evaluated  studies  in 
which  oat  products'  effects  were 
evaluated  as  part  of  a  "typical" 
American  diet  (approximately  37 
percent  of  calories  from  fat.  13  percent 
of  calories  from  saturated  fat,  and  more 
than  300  mg  of  cholesterol  daily)  and 
studies  in  which  the  test  protocols 
incorporated  a  Step  I  or  similar  (e.g.. 
American  Heart  Association  (AHA)) 
dietary  regimen  (less  than  30  percent  of 
calories  from  fat.  less  than  10  percent  of 
calories  from  saturated  fat,  and  less  than 
•300  mg  of  cholesterol  daily).  Moreover, 
to  ensure  that  results  were  not  reflective 
of  transient  changes,  such  as  failure  of 
blood  cholesterol  levels  to  stabilize  to 
the  dramatic  changes  in  dietary  patterns 
that  occur  with  the  introduction  of  large 
amounts  of  test  substances,  FDA  gave 
less  weight  to  studies  with  treatment 
periods  of  less  than  3  weeks  than  it  gave 
to  studies  of  longer  duration. 

C.  Summary  of  Human  Studies 

FDA's  review  of  the  37  human  studies 
on  oat  bran  and  oatmeal  and  serum 
cholesterol  (Refs.  8  through  32,  34 
through  39,  and  41  through  46)  that 
were  submitted  with  the  petition  is 
summarized  in  detail  in  Table  1.  The 
results  of  a  metaanalysis  (Ref.  33)  that 
included  a  number  of  the  oat  studies  is 
discussed  in  section  III.C.5.  of  this 
document. 

1.  Hypercholesterolemics:  "Typical"  or 
"Usual"  Diets 

Eight  of  the  studies  (Refs.  8, 12,  20, 
21,  25,  35.  44.  and  45)  show  a 
relationship  between  consumption  of 
oat  products  and  reduced  serum 
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cholesterol  in  hypercholesterolemic 
subjects  consuming  a  typical  American 
diet.  Anderson  et  al.  (Ref.  8)  in  a 
metabolic  ward  study  reported 
significantly  lower  total  (12.8  percent) 
and  LDL-cholesterol  (12.1  percent)  in 
male  subjects  consuming  110  grams  (g) 
(7.6  g  soluble  fiber,  13.4  g  total  dietary 
soluble  fiber)  oat  bran  for  21  days  (d). 
A  wheat  group,  which  consumed  40  g 
of  wheat  bran  (1.3  g  soluble  fiber,  7.8  g 
total  dietary  soluble  fiber),  experienced 
nonsignificant  decreases  in  total  (4.4 
percent)  and  LDL-cholesterol  (5.5 
percent).  There  was  no  significant 
change  in  HDL-cholesterol  in  either 
group.  Both  groups  experienced  a 
significant  decrease  in  weight  (1 
kilogram  (kg))  compared  to  their  mean 
baseline  weight  values.  There  was  no 
difference  in  weight  loss  between  the 
oat  and  wheat  groups. 

Braaten  et  al.  (Ret.  12)  evaluated  the 
effects  on  blood  cholesterol  levels  of 
instant  oat  gum  (7.2  g;  5.8  g  p-glucan). 
an  extract  of  oat  bran  comprised  of 
almost  entirely  p-glucan  soluble  fiber 
plus  some  trace  elements,  or  a  placebo 
(maltodextrin)  when  mixed  with  a 
noncarbonated  diet  fruit  drink  (250 
milliliters  (mL))  and  consumed  twice  a 
day  at  each  main  meal  for  4  weeks  by 
hypercholesterolemic  subjects.  Results 
showed  significantly  lower  total 
cholesterol  by  9.2  percent  (p<0.0001) 
and  LDL-cholesterol  by  10  percent 
(p<0.001)  in  the  oat  gum  group 
compared  to  baseline. 

Hegsted  et  al.  (Ref.  20)  evaluated  the 
hypocholesterolemic  properties  of  rice 
bran  and  oat  bran  in 
hypercholesterolemic  subjects.  Using  a 
cross-over  design,  subjects  consumed 
treatment  diets  providing  100  g/d  of  rice 
bran  and  oat  bran  for  3-week  periods 
each.  A  control  diet,  which  consisted  of 
the  treatment  diet  but  with  wheat  flour 
and  no  bran,  was  consumed  for  2  weeks 
before  each  bran  period.  The  results 
showed  significant  reductions  in  total 
cholesterol  with  both  the  rice  and  oat 
bran  diets  compared  to  the  control  diet 
(p<0.001).  During  the  two  oat  test 
periods,  serum  cholesterol  was  reduced 
about  10  percent  (phase  1)  and  4  percent 
(phase  2)  compared  to  serum  cholesterol 
values  during  the  control  period.  Oat 
bran  intervention  also  resulted  in 
significant  reductions  (about  13  percent 
in  phase  1  and  about  7  percent  in  phase 
2)  in  LDL-cholesterol.  Rice  bran  was  as 
effective  in  lowering  serum  cholesterol 
as  oat  bran. 

Kahn  et  al.  (Ref.  21)  evaluated  the 
hypocholesterolemic  properties  of  four 
oat  bran  muffins/d  (80  g  total  daily  oat 
bran)  in  hypercholesterolemic  subjects 
randomized  into  immediate  oat  bran 
intervention  and  delayed  oat  bran 


intervention  groups.  The  delayed  oat 
bran  intervention  group  served  as  the 
control  group.  After  correcting  for  the 
time  delay  of  the  study,  the  results 
showed  that  oat  bran  dietary 
intervention  significantly  reduced  total 
cholesterol  by  almost  8  percent 
(p<0.02),  LDL-cholesterol  by  about  10 
percent  (p<0.02).  and  HDL-cholesterol 
by  almost  1  percent  (p<0.03)  from 
baseline. 

Kestin  et  al.  (Ref.  25)  reported 
decreased  levels  of  total  cholesterol  (4.9 
percent)  and  LDL-cholesterol  (6.8 
percent)  in  hypercholesterolemic 
subjects  consuming  95  g/d  (5.8  g  soluble 
fiber)  oat  bran.  These  values  were 
significantly  lower  than  those  observed 
in  subjects  consuming  rice  bran  (p<0.01) 
and  wheat  bran  (p<0.001).  HDL- 
cholesterol  increased  in  all  groups.  The 
oat  bran  was  incorporated  into  bread 
and  muffins. 

Spiller  et  al.  (Ref.  35)  reported 
significantly  lower  total  cholesterol  (3.7 
percent)  and  LDL-cholesterol  (6.6 
percent),  and  a  nonsignificant  increase 
in  HDL-cholesterol  (1  percent),  in 
hypercholesterolemic  subjects 
consuming  77  g/d  (5  g  soluble  fiber)  oat 
bran.  Changes  in  total  cholesterol  were 
experienced  within  the  first  14  days 
with  no  significant  changes  occurring 
between  days  14  and  21  of  the  study. 
The  oat  bran  was  mixed  with  water  and 
consumed  before  meals.  The  calories 
provided  by  the  oat  bran  replaced  about 
an  equal  amount  of  carbohydrate 
calories  in  the  subjects'  diets. 

Whyte  et  al.  (Ret.  45)  reported 
decreases  in  total  cholesterol  of  3.1 
percent  {p<0.01)  and  LDL-cholesterol  of 
5.7  percent  (p<0.01)  compared  to 
baseline  values  after 
hypercholesterolemic  subjects 
consumed  123  g  (10.3  g  soluble  fiber) 
oat  bran/day  for  4  weeks.  The  oat  bran 
was  consumed  as  a  breakfast  cereal. 
Consumption  of  total  fat  and  saturated 
fat  remained  the  same  during  the  test 
period. 

Van  Horn  et  al.  (Ref.  44)  reported 
reductions  in  total  cholesterol  (about  6.2 
percent)  and  LDL-cholesterol  (9.2 
percent)  levels,  compared  to  a  control 
group,  in  subjects  consuming  57  g  of 
instant  oats  daily  for  8  weeks.  The 
control  group  experienced  decreases  in 
total  cholesterol  and  LDL-cholesterol  of 
1.4  percent  and  3.7  percent, 
respectively.  The  differences  between 
the  oat  and  control  groups  were 
significant  (p<0.05).  The  authors 
reported  greater  reductions  in  total 
cholesterol  in  those  individuals  who 
had  a  basehne  cholesterol  level  above 
the  baseline  median  cholesterol  level  of 
243  mg/dL.  The  authors  also  reported 
significantly  different  dietary  intakes 


after  4  weeks  of  intervention  for  a 
number  of  nutrients  in  the  oat  group's 
diet  compared  to  that  of  the  control 
group.  After  4  weeks  of  intervention,  the 
oat  group  had  higher  intakes  of  soluble 
and  total  fiber  and  lower  intakes  of 
saturated  fat  and  cholesterol.  A 
metaanalysis  conducted  by  Ripsin  et  al. 
(Ref.  33),  which  is  discussed  in  section 
III.C.5.  of  this  document,  evidences  that 
the  changes  in  dietary  fats  and 
cholesterol  intake  in  this  study  did  not 
appear  to  be  responsible  for  the  drop  in 
serum  cholesterol  levels,  thus 
suggesting  that  oat  bran  and  oatmeal 
were  responsible  for  the  observed  effect. 

Results  of  four  studies  (Refs.  18.  26, 
34,  and  38)  were  inconclusive  regarding 
the  relationship  between  oat  bran  or 
oatmeal  consumption  and  reduced 
serum  lipids.  Gormley  et  al.  (Ref.  18) 
reported  no  effect  of  oatmeal  porridge 
on  serum  cholesterol  or  HDL-cholesterol 
in  hypercholesterolemic  men  and 
normocholesterolemic  women.  The 
authors  stated  that  dietary  intakes  were 
monitored,  but  the  subjects'  dietary 
intakes  were  not  reported.  The  amount 
of  total  dietary  fiber  and  soluble  fiber  in 
the  total  diet  and  oatmeal  porridge  were 
not  provided.  Insufficient  dietary 
controls  make  the  results  of  this  study 
difficult  to  interpret. 

Leadbetter  et  al.  (Ref.  26)  reported  no 
significant  effect  of  increasing  intakes  of 
P--^lucan  from  oat  bran  on  serum 
cholesterol  in  40  hypercholesterolemic 
men  and  women.  Subjects  consumed  0, 
30,  60,  or  90  g  oat  bran/day  for  1-month 
intervals.  The  authors  stated  that  the 
New  Zealand  oats  used  in  this  study 
were  lower  in  soluble  fiber  (3.7  to  4.2 
percent  P-glucan)  than  oat  bran  used  in 
studies  that  showed  a  significant 
lowering  of  serum  cholesterol  with  oat 
bran  supplementation. 

Saudia  et  al.  (Ref.  34)  reported  no 
significant  difference  in  serum 
cholesterol  levels  in 
hypercholesterolemic  subjects 
consuming  oat  bran  daily  for  93  days. 
The  subjects  consumed  3  ounces  (oz) 
(about  84  g)  of  oat  bran  daily  with  their 
usual  diet  for  3  months.  The  subjects' 
total  dietary  intake,  including  their 
intake  of  total  and  saturated  fat  and 
cholesterol,  before  and  during  the  trial 
were  not  reported.  The  authors  stated 
that  the  subjects  may  have  changed  their 
diets  during  the  test  period  because  the 
study  took  place  over  summer  months 
and  because  of  an  increased  awareness 
by  the  subjects  of  risk-reducing  behavior 
and  lifestyles.  The  study  also  lacked  a 
control  group,  thus  making  the  results  of 
this  study  difficuh  to  interpret. 

Torronen  et  al.  (Ref.  38)  showed  small 
reductions  in  serum  cholesterol,  LDL-, 
and  HDL-cholesterol  in  an  oat  bran 
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group  compared  (u  oaseiine.  but  these 
reductions  were  not  statistically 
significant.  An  oat  bran  concentrate  was 
prepared  and  incorporated  into  a  loaf  of 
bread  (11.2  g  3-glucan  per  loaf).  A 
control  bread  was  made  with  wheat 
flour.  The  use  of  oat  bran  concentrate  in 
this  study  does  not  provide  evidence  for 
an  effect  of  oat  bran  per  se  on  serum 
cholesterol  because  the  authors  state 
that  the  method  of  concentrating  and 
processing  the  oat  bran  and  P-glucan 
may  have  affected  the  effectiveness  of 
the  P-glucan  in  lowering  serum 
cholesterol.  Animal  studies  by  these 
authors  confirmed  that  the  method  of 
producing  the  oat  bran  concentrate 

E reduced  significantly  weaker 
ypocholesterolemic  responses  than 
untreated  oat  bran  or  concentrates  with 
higher  viscosities. 

One  study  (Ref  32)  showed  equivocal 
results  in  reducing  total  cholesterol. 
Poulter  and  coworkers  reported  small 
but  significant  reductions  in  serum 
cholesterol  and  LX)L-cholesterol  in 
hyfpercholesterolemic  subjects 
consuming  50  g  of  oat  cereal  compared 
to  subjects  consuming  the  same  amount 
of  cereal  without  oats.  Subjects  with 
baseline  cholesterol  values  greater  than 
231  mg/dL  experienced  the  most 
significant  reduction  in  serum 
cholesterol.  However,  the  results  of  this 
study  are  difficult  to  interpret  because 
some  subjects  made  changes  in  their 
diets  after  starting  the  trial.  There  was 
a  significant  reduction  in  total  energy 
from  fat  compared  to  baseline  intakes. 
Similarly,  the  ratio  of  polyunsaturated 
fat  to  saturated  fat  in  the  subjects'  diet 
also  fell  significantly  during  the  oat 
period 

2.  Hyperchplesterolemics:  Low  Fat  Diets 

Results  of  six  studies  (Refs.  11.  15,  23. 
24,  j)9.  and  43)  showed  a  cholesterol 
reducing  effect  of  oatmeal  or  oat  bran  in 
hypercholesterolemic  subjects  who 
consumed  the  oat  products  as  part  of  a 
low  fat  diet.  Beling  et  al.  (Ref  11) 
divided  the  subjects  into  3  groups. 
Group  1  consumed  their  regular  (not  fat 
modified)  diet.  Groups  2  and  3 
consumed  an  AlIA  fat  modified  diet. 
There  were  significantly  lower  total  and 
LDL-cholestftrol  levels  after  4  weeks  in 
groups  2  and  .3.  In  groups  2  and  3,  total 
cholesterol  decreased  by  10  percent  and 
11.8  percent,  and  LDL-tholesterol 
decreased  by  11.5  percent  and  11.8 
percent,  respectively.  From  weeks  5  to 
8.  group  2  continued  on  the  AHA  diet, 
while  group  3  consumed  the  AHA  diet 
plus  56  g  oat  bran  cereal/ day.  At  the  end 
of  week  8.  total  cholesterol  had 
decreased  by  2.3  percent.  8.4  percent, 
and  12.2  percent  from  baseline  levels  for 
groups  1,  2,  and  3,  respectively.  The 


mean  total  cholustb-rol  level  of  the  oat 
group  was  significantly  different  from 
the  control  group  and  the  group  that 
consumed  only  the  AHA  diet  (p<0.05). 
At  week  8.  LDL-cholesterol  levels  were 
10.1  percent  below  baseline  for  group  2 
and  14.9  percent  below  baseline  for 
group  3  (p<0.05).  HDL-cholesterol 
decreased  1  percent,  3  jsercent,  and  8 
percent  in  groups  1,  2,  and  3, 
respectively,  at  8  weeks.  The  differences 
in  HDL-cholesterol  between  the  3 
groups  were  not  significant.  The 
differences  in  HDL-cholesterol  in  groups 
2  and  3  were  significantly  different  from 
the  control  (p<.05).  Groups  2  and  3 
experienced  weight  loss,  but  the 
differences  between  these  groups  were 
not  significant. 

Davidson  et  al.  (Ref.  15)  evaluated  the 
hypocholesterolemic  effects  of 
increasing  amounts  of  ^-glucan  from  oat 
bran  and  oatmeal  in 
hypercholesterolemic  subjects 
consuming  a  Step  1  diet.  The  results 
showed  that  groups  consuming  diets 
containing  3  g/d  or  more  of  P-glucan 
experienced  significant  declines  in 
blood  total  cholesterol  (7  to  10  percent) 
and  LDL-cholesterol  (10  to  16  percent) 
compared  to  baseline.  Blood  total 
cholesterol  levels  of  groups  consuming 
diets  containing  1  to  2.4  g  daily  of  P- 
glucan  did  not  differ  significantly  from 
baseline. 

Tumbull  and  Leeds  (Ref  39) 
evaluated  the  effects  of  oats  and  wheat 
on  total  cholesterol  in 
hypercholesterolemic  subjects 
consuming  a  low  fat  diet.  During  a  1- 
month  run-in  period  (baseline),  the 
subjects  consumed  the  low  fat  diet  alone 
and  experienced  a  7.6  percent  (not 
significant)  reduction  in  total 
cholesterol.  The  subjects  were  then 
randomized  to  receive  150  g/d  of  oats  or 
wheat  while  consuming  the  low  fat  diet 
for  another  month.  At  the  end  of  the 
month,  subjects  crossed  over  to  the 
other  grain  supplement.  The  results  of 
this  study  showed  that  during  the  oat 
period,  subjects  experienced  significant 
reductions  in  total  cholesterol  (p<0.03) 
and  LDL-cholesterol  (p<0.002) 
compared  to  baseline  despite  an 
increase  in  energy  and  total  fat  intake. 
There  were  no  significant  changes  in 
total  cholesterol  and  LDL-cholesterol 
when  subjects  consumed  the  wheat  diet. 
HDL-cholesterol  showed  a 
nonsignificant  increase  from  baseline 
during  the  oat  period  and  no  change 
during  the  wheat  period. 

In  a  large,  controlled  clinical  trial. 
Van  Horn  et  al.  (Ref.  43)  instructed 
moderately  hypercholesterolemic 
subjects  (mean  total  cholesterol  of  208 
mg/dL)  on  the  AHA  low  fat  diet.  The 
subjects  consumed  the  AHA  diet  alone 


for  6  weeks,  during  which  time  they 
experienced  significantly  reduced  total 
cholesterol  compared  to  baseline.  The 
subjects  were  then  randomized  to  one  of 
3  groups:  two  oat  groups  (2  oz  of  oat 
bran  or  oatmeal  daily)  or  the  control 
group  (AHA  diet  only)  for  another  6 
weeks.  At  the  end  of  the  intervention 
period,  subjects  consuming  56  g  of  oat 
bran  and  oatmeal  had  total  cholesterol 
values  8  percent  and  9.3  percent  lower 
than  baseline,  respectively.  The  control 
group  experienced  a  4.5  percent 
reduction  in  serum  cholesterol.  At  the 
end  of  the  study,  the  differences  in  total 
cholesterol  levels  for  all  three  groups 
compared  to  baseline  levels  were 
statistically  significant  (p<0.05),  but 
there  was  no  significant  difference 
between  the  oat  groups  and  the  control. 
Both  the  oat  bran  and  the  oatmeal 
groups  experienced  a  modest  (3  percent) 
reduction  in  serum  cholesterol  beyond 
that  achieved  by  the  low  fat  diet  alone. 

The  modest  effect  of  oat  bran  and 
oatmeal  on  serum  cholesterol  in  this 
study  may  have  been  affected  by  the 
subjects'  cholesterol  levels  before 
dietary  intervention.  The  subjects'  mean 
cholesterol  level  was  208.4  mg/dL.  After 
dietary  intervention,  the  mean 
cholesterol  levels  were  201  mg/dL 
(control).  196.4  mg/dL  (oat  bran  group), 
and  195.2  mg/dL  (oatmeal  group). 
Studies  have  shown  that  subjects  with 
higher  initial  blood  cholesterol  levels 
usually  experience  the  most  reduction 
in  total  cholesterol  from  oat  intervention 
(Refs.  6  and  33).  Thus,  because  of  the 
subjects"  relatively  low  cholesterol 
levels  at  the  initiation  of  the  oats 
intervention  period,  the  differences 
among  the  groups  may  have  been 
minimized. 

Keenan  et  al.  (Ref  23)  reported 
variable  responses  in  serum  lipids 
depending  on  the  order  of  feeding  of  the 
diets  supplemented  with  56  g  of  oat 
bran  or  wheat  cereal  during  an  18- week 
double-blind  study  with  crossover. 
Subjects  consumed  a  Step  1  diet  during 
the  first  period  (6  weeks)  and  then  were 
randomized  to  1  of  3  groups.  The 
control  group  consumed  a  Step  1  diet 
for  another  12  weeks.  The  two  test 
groups  consumed  wheat  cereal  or  oat 
cereal  for  6  weeks  before  crossover  to 
the  other  test  cereal  for  another  6  weeks. 
Interpretation  of  results  was 
complicated  by  the  fact  that  the  control 
group  showed  an  initial  decline  in 
blood  cholesterol  levels  followed  by  a 
return  to  baseline  at  the  end  of  the 
study.  Only  the  oat  groups  maintained 
reduced  serum  ciiolesterol  and  LDL- 
cholesterol  throughout  the  test  periods. 
When  compared  to  the  control  and 
wheat  groups,  these  reductions  were 
significant  (p<.01). 
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Kelley  et  al.  (Ref.  24)  reported 
significantly  reduced  serum  cholesterol 
(p<0.04)  and  LDL-cholesterol  (p<0.05)  at 
the  end  of  4  weeks  in  subjects  who  were 
participating  in  a  program  of  supervised 
aerobic  exercises.  The  subjects 
consumed  about  94  g  of  oat  bran  daily 
as  part  of  their  usual  low  fat,  low 
saturated  fat  diets.  This  study  lacked  an 
appropriate  placebo  control. 

Six  studies  (Refs.  13. 16.  27,  28,  36. 
and  41)  gave  inconclusive  results 
regarding  the  relationship  between  oat 
consumption  and  reduced  serum  lipids 
in  hypercholesterolemic  subjects 
consuming  low  fat  diets.  In  a  study  by 
Bremer  et  al.  (Ref.  13),  subjects 
consumed  either  oat  or  wheat  bread 
(about  8  slices/day)  in  place  of  other 
carbohydrate  foods  as  part  of  their  AHA 
phase  II  diet  (total  fat  25  to  30  percent 
of  energy,  saturated  fat  <8  percent  of 
energy,  polyunsaturated  fat  5  to  10 
percent  of  energy,  cholesterol  <250  mg/ 
day).  Subjects  had  a  mean  intake  of  44.6 
g/day  of  oat  bran  (range  of  34.2  to  68.4 
g/day).  The  study  showed  no  significant 
differences  in  total  serum  cholesterol  or 
LDL-cholesterol  between  the  period  in 
which  the  subjects  consumed  oat  bread 
and  the  period  in  which  they  consumed 
wheat  bread.  However,  the  lack  of  an 
observed  effect  on  serum  cholesterol 
from  oat  bran  could  be  attributable  to 
the  lower  soluble  fiber  content  of  the 
New  Zealand  oat  bran  used  in  this  study 
compared  to  oat  bran  used  in  other 
studies. 

Demark-Wahnefried  et  al.  (Ref.  16) 
evaluated  the  hypocholesterolemic 
properties  of  oat  bran  in 
hypercholesterolemic  subjects  following 
one  of  four  dietary  protocols  for  12 
weeks:  Step  1  diet  alone.  Step  1  diet 
plus  added  soluble  fiber  from  50  g  of  oat 
bran,  regular  diet  plus  50  g  of  oat  bran, 
and  regular  diet  plus  42  g  of  processed 
oat  bran.  The  results  of  this  study 
showed  significant  reductions  (p<0.05) 
in  serum  cholesterol  in  all  diet  groups. 
The  serum  cholesterol  levels  of  groups 
consuming  diets  containing  the  higher 
soluble  fiber  (approximately  4  g  added 
soluble  fiber  daily)  did  not  differ  from 
groups  on  a  dietary  regimen  modified 
only  in  fat  and  cholesterol  content. 
Variable  weight  loss  was  reported 
among  the  groups,  and  dietary  changes 
in  all  groups  confound  the  results  of  this 
study. 

In  a  study  by  Lepre  and  Crane  (Ref. 
27),  subjects  received  a  prescribed  low 
fat  diet  for  8  weeks  before  being 
randomly  assigned  to  either  the  oat  or 
wheat  group.  Subjects  consumed  2  oat 
bran  muffins  (60  g  of  oat  bran,  3.2  g 
soluble  fiber)  or  2  wheat  bran  muffins 
(60  g  wheat  bran)  daily  for  8  weeks.  At 
the  end  of  the  first  8-week  test  period. 


subjects  crossed  over  to  the  other  test 
group  for  another  8  weeks.  The  results 
showed  small,  nonsignificant  reductions 
in  serum  cholesterol  (2.2  percent)  and 
LDL-cholesterol  (3.1  percent)  and  a 
nonsignificant  increase  in  HDL- 
cholesterol  (3.0  percent)  during  the  oat 
bran  period  compared  to  diet  only 
period.  During  the  wheat  bran  period, 
there  was  a  nonsignificant  increase  in 
total  cholesterol,  LDL-cholesterol.  and 
the  ratio  of  LDL-  to  HDL-cholesterol 
(LDL:HDL)  and  a  nonsignificant 
decrease  in  HDL-cholesterol.  The  results 
of  this  study  were  confounded  because 
subjects  made  significant  dietary 
changes  during  the  diet  only  and  the  oat 
bran  periods.  The  subjects  were  aware 
of  their  hyperlipidemias  and  were 
already  on  a  low  fat  diet  before  the  start 
of  this  study.  They  also  knew  in 
advance  which  days  they  were  required 
to  record  their  dietary  intake.  The 
intakes  of  dietary  cholesterol  and 
saturated  fat  were  significantly  less,  and 
dietary  fiber  intake  was  significantly 
more,  during  the  oat  bran  period 
compared  to  the  diet  only  period.  The 
results  of  this  study,  therefore,  are 
inconclusive  for  an  effect  of  oat  bran  on 
serum  cholesterol. 

Mackay  and  Ball  (Ref.  28)  evaluated 
the  hypocholestCTolemic  properties  of 
55  g  each  of  low-fiber  and  high-fiber  oat 
bran  (New  Zealand  cultivars)  and  of 
beans  in  hypercholesterolemic  subjects 
consuming  a  moderately  low  fat  diet. 
The  oat  bran  used  in  this  study  was 
specially  formulated  to  provide  specific 
amounts  of  P-glucan.  The  low-fiber  oat 
bran  provided  1.9  g  ^glucan,  and  the 
high-fiber  oat  bran  provided  about  3  g 
P-glucan.  The  results  of  this  study 
showed  no  significant  changes  in  serum 
cholesterol  or  LDL-cholesterol  from  any 
of  the  test  substances.  HDL-cholesterol, 
however,  increased  in  all  groups 
compared  to  baseline  values,  and  these 
increases  were  statistically  significant 
(p<0.05).  The  energy  intake  on  the  high- 
fiber  oat  bran  diet  was  significantly 
higher  than  that  of  the  low-fat  diet 
alone;  however,  there  was  no  reported 
change  in  body  weights.  This  study 
lacked  a  placebo  control  which  makes 
the  study  difficult  to  interpret.  Also,  the 
source  of  this  oat  bran,  a  New  Zealand 
cultivar,  may  have  contributed  to  the 
lack  of  a  hypocholesterolemic  response 
to  oat  bran  in  this  study  (see  Refs.  13 
and  26). 

Stewart  et  al.  (Ref.  36)  reported  no 
significant  differences  in  serum 
cholesterol.  LDL-,  or  HDL-cholesterol  in 
subjects  consuming  an  oat-free,  low  fat 
diet  or  a  low  fat  diet  with  50  g/d  of  oat 
bran  for  6  weeks  each.  However,  the 
subjects'  compliance  with  the  required 
dietary  protocol  in  this  study  was  poor. 


The  authors  reported  a  wide  variability 
among  the  subjects'  diets  at  baseline  as 
well  as  a  variability  in  the  intake  of  oat 
bran.  Moreover,  both  processed  and 
unprocessed  New  Zealand  oat  brans 
were  used  in  this  study.  As  stated  in  the 
previous  paragraph,  the  type  of  oat  bran 
cultivar  used,  and  the  method  of 
processing  the  oat  bran,  may  have 
affected  the  results  of  this  study. 

Uusitupa  et  al.  (Ref.  41)  evaluated  the 
hypocholesterolemic  effects  of  a  P- 
glucan-eru-iched  oat  bran  and  regular 
wheat  bran  in  hypercholesterolemic 
subjects  consuming  an  AHA  Step  1  diet. 
Baseline  serum  cholesterol  values  were 
determined  during  a  4-week  run-in 
period  when  the  subjects  consumed  the 
AHA  Step  1  diet  with  no  bran.  The 
subjects  were  then  randomized  into  two 
groups  to  receive  the  ^glucan-enriched 
oat  bran  or  regular  wheat  bran  for  an  8- 
week  test  period.  The  brans  were 
provided  in  sachets  (62  g/sachet),  and 
the  subjects  instructed  to  increase  their 
daily  consumption  of  bran  in  a  step- 
wise approach  until  they  consumed  the 
entire  contents  of  the  sachet  or  until 
they  reached  the  highest  tolerable 
amount.  The  mean  intake  of  oat  bran 
during  the  test  period  was  50  g.  At  the 
end  of  4  weeks  of  bran  intervention, 
there  was  a  significant  reduction  in 
serum  cholesterol  in  the  oat  bran  group 
compared  to  baseline.  By  the  end  of  8 
weeks,  however,  the  differences  were  no 
longer  significant.  There  was  no  change 
in  LDL-cholesterol  in  the  oat  bran  group 
after  4  weeks,  but  a  small, 
nonsignificant  reduction  (about  3 
percent)  after  8  weeks.  There  was  a 
small,  nonsignificant  increase  in  serum 
cholesterol  in  the  wheat  bran  group.  The 
results  of  this  study  were  difficuU  to 
interpret  because  subjects  did  not 
adhere  to  the  reduced  fat  diet  and  failed 
to  consume  the  required  amount  of 
bran. 

Two  studies  (Refs.  10  and  46)  showed 
equivocal  results  in  reducing  total 
cholesterol.  Bertram  et  al.  (Ref.  10) 
evaluated  the  effect  of  oat  bran  muesli 
cereal  on  serum  cholesterol  in  13  men 
and  women  who  had  been  on  a  low 
cholesterol  diet  for  6  months.  The 
subjects  consumed  60  g  of  oat  muesli 
(made  with  lowfat  milk  and  120  g  of 
bananas,  grapes,  and  apples)  for  3 
weeks.  The  results  of  this  study  showed 
a  significant  reduction  in  serum 
cholesterol  (8-10  percent)  (p<0.01)  and 
LDL-cholesterol  (p<0.05)  during  the  oat 
cereal  period.  However,  the  results  are 
difficult  to  interpret  because  the  fruits 
consumed  with  the  muesli  cereal  may 
have  contributed  to  the  observed 
reduction  in  serum  cholesterol. 

Zhang  et  al.  (Ref.  46)  compared  the 
hypocholesterolemic  properties  of  oat 
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bran  (118  gj  with  wheat  flour  using  a 
crossover  design.  The  subjects 
consumed  one  of  the  test  substances  as 
part  of  a  low  fiber  base  diet  for  3  weeks 
before  crossover  to  the  other  test 
substance.  Ehiring  the  oat  period,  serum 
cholesterol  was  significantly  lower  than 
during  the  wheat  fiour  period.  The 
results  of  this  study  are  difficult  to 
interpret  because  all  subjects  had 
ileostomies  (i.e..  an  opening  from  the 
ileum  through  the  abdominal  wall, 
permitting  drainage  of  the  contents  of 
the  small  intestine)  and  the  mechanism 
by  which  oat  bran  lowers  serum  lipids 
in  this  group  may  not  apply  to  the 
general  population. 

3.  Normocholesterolemics:  "Typical"  or 
"Usual"  Diets 

The  results  of  two  studies  (Refs.  17 
and  29)  support  a  cholesterol  lowering 
effect  of  oat  bran  or  oatmeal  in  subjects 
with  normal  serum  cholesterol  values.  A 
third  study  (Ref.  14)  showed  evidence  of 
the  cholesterol-lowering  effects  of  oat 
bran  postprandially. 

Gold  and  Davidson  (Ref.  17)  reported 
a  significant  (p<0.05)  reduction  in  total 
cholesterol  (5.3  percent)  and  LDL- 
cholesterol  (8.7  percent)  compared  to 
baseline  measures  in 
normocholesterolemic  subjects 
consuming  2  oat  bran  muffins/d  for  4 
weeks.  The  oat  bran  muffins  provided  a 
total  of  34  g  oat  bran  There  were  no 
data  given  on  the  subjects"  dietary 
intake  before  or  during  the  test  period. 

Marlett  et  al.  (Ref.  29)  studiecTthe 
mechanism  of  serum  cholesterol 
reduction  by  oat  bran  using  a  single 
isotope  to  determine  bile  acid  kinetics. 
During  the  first  month,  normo- 
cholesterolemic subjects  consumed  a 
low  fiber  control  diet  provided  in  a 
metabohc  unit.  During  the  second 
month,  this  same  diet  was 
supplemented  with  100  g  of  oat  bran. 
The  results  showed  significantly 
lowered  serum  cholesterol  compared  to 
baseline  values  during  both  periods. 
Serum  cholesterol  on  the  low  fiber  diet 
was  reduced  14  percent  (p<0.01)  and  on 
the  oat  bran  diet  22  percent  (p<Q.01) 
compared  to  baseline  values.  Serum 
cholesterol  during  the  high  fiber  period 
was  also  significantly  lower  than  that  of 
the  low  fiber  period  (an  additional 
decrease  of  9  percent). 

Cara  et  al.  (Kef.  14)  evaluated  the 
effects  of  oat  bran  and  other  high  fiber- 
containing  foods  on  postprandial 
lipenua  in  6  normocholesterolemic  men. 
The  subjects  consumed,  on  separate 
days,  a  low  fiber  (control)  meal  or  a  high 
fiber  test  meal  enriched  with  10  g  of  oat 
bran,  rice  bran,  wheat  fiber,  or  wheat 
germ.  The  results  of  this  study  showed 
that  the  oat  bran  test  meal  produced  the 


greatest  reduction  in  serum  cholesterol 
compared  to  the  other  fibers  tested.  The 
differences  between  serum  cholesterol 
levels  in  the  oat  bran  test  and  those  in 
the  control  test  remained  significant 
(p<0.05)  7  hours  postprandial.  The 
results  of  this  study  support  a 
significant  short  term  effect  on  serum 
cholesterol,  but  they  do  not  address  long 
term  effectiveness  of  oat  bran  in 
maintaining  reduced  serum  cholesterol 
levels. 

The  results  of  one  study  (Ref.  31)  was 
inconclusive  for  an  effect  of  oatmeal  on 
serum  cholesterol  in  normo- 
cholesterolemic subjects.  O'Kell  and 
Duston  (Ref.  31)  reported  no  significant 
differences  in  serum  cholesterol  and 
HDL-cholesterol  in  subjects  consuming 
1/2  to  3/4-cup  of  oatmeal  daily  for  a 
series  of  3-month  test  periods  over  the 
course  of  a  year.  After  each  3-month 
oatmeal  jjeriod.  the  subjects  consumed 
their  usual  diets  without  oatmeal  for  3 
months.  The  results  of  this  rtudy  were 
difficuh  to  interpret  because  the 
subjects'  dietary  intakes  before  and 
during  the  study  were  not  reported,  and 
subject  compliance  was  not  adequately 
addressed. 

One  study  (Ref.  37)  showed  equivocal 
results  in  reducing  total  cholesterol. 
Swain  et  al.  evaluated  the 
hypocholesterolemic  effects  of  oat  bran 
and  wheat  bran  in  a  group  of  young 
females  with  normal  serum  cholesterol 
(mean  total  cholesterol  of  185  mg/dL) 
using  a  double-blind,  cross-over  study 
design.  The  subjects  consumed  an 
average  of  87  g  oat  bran  and  93  g  wheat 
bran/day  during  each  6-week  test 
period.  The  authors  reported 
statistically  significant  reductions  from 
baseline  levels  in  total  cholesterol 
(p<0.05)  and  LOL-cholesterol  (p<0.05) 
in  both  bran  test  periods.  The 
differences  between  the  oat  bran  and 
wheat  bran  groups  were  not  significant. 
The  results  of  this  study  are  difficult  to 
interpret  because  of  dietary  changes 
during  the  oat  bran  period.  The  subjects 
significantly  increased  their  intake  of 
total  calories  from  fat  and  saturated  fat 
compared  to  the  wheat  period.  Mean 
body  weight  was  unchanged  over  the 
short  test  period  suggesting  that  there 
was  a  substitution  effect  with  the  diet. 
Young  premenopausal  women  with  low 
serum  cholesterol  levels  do  not 
represent  a  population  at  risk  for  CHD. 
Therefore,  the  benefits  of  oat  bran  may 
not  be  reflected  in  this  group. 

4.  Normocholesterolemics:  Low  Fat 
Diets 

One  study  (Ref.  42)  reported 
significiantly  lower  total  cholesterol, 
compared  to  a  control  group,  after  4- 
weeks  of  oat  intervention  in  subjects 


with  normal  to  mildly  elevated  total 
cholesterol.  The  oat  group  consumed  a 
Phase  II  AHA  diet  (low  fat.  low 
saturated  fat,  low  cholesterol)  plus  56  g 
of  oatmeal  daily  compared  to  a  control 
group  that  consumed  only  the  Phase  II 
diet.  Over  the  next  4  weeks,  however, 
serum  cholesterol  levels  increased 
slightly  in  the  oat  group  and  decreased 
slightly  in  the  control  group.  After  8 
weeks,  serum  cholesterol  was  reduded 
3.1  percent  in  the  oat  group  and  1.4 
percent  in  the  control  group.  There  were 
no  significant  differences  in  total  serum 
cholesterol  levels  between  the  groups. 
Subgroup  analysis  of  the  data  showed 
greater  reductions  in  serum  cholesterol 
among  those  subjects  in  the  oat  group 
who  had  the  highest  baseline 
cholesterol  levels.  The  results  of  this 
study  suggest  a  modest  benefit  of 
oatmeal  in  lowering  serum  cholesterol 
in  subjects  with  normal  cholesterol 
levels. 

One  survey  (Ref.  19)  showed 
equivocal  results  for  an  effect  of  oat  bran 
or  oatmeal  on  serum  cholesterol.  He  et 
al.  (Ref.  19)  evaluated  the  relationship 
between  the  intakes  of  oats  and 
buckwheat  and  serum  cholesterol  in  a 
population  of  Chinese  by  conducting  a 
survey  of  their  dietary  habits.  This 
particular  population  group  consumed  a 
high  energy,  low  fat.  and  high  fiber  diet, 
and  had  active  working  lifestyles.  The 
results  of  this  study  showed  that  the 
groups  consuming  greater  than  25  g  of 
oats  a  day  had  significantly  lower  serum 
cholesterol  than  those-who  ate  less  than 
25  g  of  oats  a  day  or  no  oats.  All 
baseline  serum  cholesterol  values, 
however,  were  under  160  mg/dL.  The 
results  of  this  study  were  difficuh  to 
interpret  because  this  population  group 
is  one  whose  diets  and  lifestyles  do  not 
reflect  that  of  the  general  American 
population.  The  results  of  this  study  are 
also  confounded  because  of  the 
questionable  assessment  of  dietary 
intake  of  oat  bran  and  oatmeal  and  the 
absence  of  any  controls. 

5.  Other  Studies 

Evidence  for  the  cholesterol-lowering 
effect  of  soluble  fiber  from  oatmeal  and 
oat  bran  was  evaluated  using  a 
metaanalysis  (Ref.  33).  In  this  study, 
after  pooling  the  raw  data  from  13 
studies  (Refs.  11,15  through  17.  23.  25. 
30.  37.  39.  40.  and  42  through  44)  that 
reported  on  the  effect  of  consumption  of 
oatmeal  and  oat  bran  on  total 
cholesterol,  a  modest  reduction  (average 
decrease  of  5  to  6  mg/dL)  on  blood  total 
cholesterol  levels  was  found. 

To  assess  whether  other  dietary 
factors,  i.e..  substitution  of  oats  for 
dietary  fats  and  cholesterol,  might  have 
been  responsible  for  the  drop  in  blood 
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total  cholesterol  levels.  Ripsin  and 
coworkers  used  the  experimentally 
derived,  predictive  equation  of  Keys  to 
see  whether  dietary  changes  in  fat 
components  of  the  test  diets  could 
account  for  the  observed  decreases  in 
serum  cholesterol  (Ref.  33).  The  results 
of  their  analysis  showed  that  reduction 
in  fat  and  cholesterol  intake  attributable 
to  substituting  oat  bran  or  oatmeal  for 
these  food  components  did  not  account 
for  all  of  the  blood  cholesterol  reduction 
observed.  Oat  bran  and  oatmeal 
apparently  had  some  effect  beyond  that 
of  simply  replacing  fat  and  cholesterol 
in  the  diet.  The  authors  concluded, 
therefore,  that  incorporation  of  oat 
products  into  diets  causes  a  modest 
decrease  in  average  blood  cholesterol. 

The  authors  also  suggested  that  there 
was  a  dose-response  relationship 
between  the  amount  of  soluble  fiber 
from  oat  bran  or  oatmeal  and  the 
reduction  in  blood  cholesterol  levels, 
with  intakes  of  soluble  fiber  from  oats 
above  3  g/day  showing  more  effect  than 
lower  intakes.  They  stated  that  there  is 
significant  evidence  of  an  interaction 
between  dose  and  initial  cholesterol 
levels.  The  trials  that  used  subjects  with 
initial  serum  cholesterol  levels  of  229 
mg/dL  or  higher  demonstrated  fivefold 
greater  reductions  in  total  cholesterol 
with  3  g/d  or  more  of  soluble  fiber  from 
oat  bran  or  oatmeal  than  trials  whose 
subjects  had  lower  initial  cholesterol 
levels.  Additionally,  the  authors  noted 
that  other  components  in  oats  may  play 
a  role  in  the  observed  cholesterol 
reduction  and  suggested  the  need  for 
long-term  clinical  trials  (6  months  or 
more)  with  multiple  doses  to  verify  their 
conclusions  from  the  metaanalysis. 

LSRO,  in  its  1987  report  entitled 
"Physiological  Effects  and  Health 
Consequences  of  Dietary  Fiber."  stated 
that  oat  bran  has  been  shown  to  exert  a 
substantial  cholesterol-lowering  effect 
in  patients  with  hypercholesterolemia 
(Ref.  7).  It  noted  that  the  effects  of  oat 
bran  are  not  as  pronounced  in  subjects 
with  normal  serum  cholesterol  as  they 
are  in  subjects  with  elevated  serum  lipid 
levels. 

6.  Summary 

Of  the  37  studies  that  FDA  reviewed, 
4  studies  (Refs.  9.  14.  22,  and  30)  had 
short  test  periods,  ranging  from  7  hours 
to  18  days  and,  thus,  did  not  meet  the 
agency's  criteria  for  selecting  pertinent 
studies  with  respect  to  study  duration 
(i.e..  intervention  test  period  of  no  less 
than  3  weeks). 

Seventeen  studies  (Refs.  8, 11. 12. 15. 
17.  20.  21,  23.  24,  25.  29,  35.  39,  42 
through  45)  demonstrated  a  positive 
effect  of  oat  bran  or  oatmeal  on  total  and 
LDL-cholesterol.  The  majority  of  these 


studies  showed  statistically  significant 
reductions  in  total  and  LDL-cholesterol 
in  hypercholesterolemic  subjects 
consuming  either  a  typical  American 
diet  (Refs.  8. 12.  20.  21,  25.  35,  44,  and 
45)  or  a  low  fat  diet  (Refs.  11. 15.  23. 
24,  39.  42,  and  43).  The  results  of  three 
studies  showed  a  statistically  significant 
effect  of  oat  bran  or  oatmeal  in  subjects 
with  normal  serum  cholesterol 
consuming  either  a  typical  American 
diet  (Refs.  17  and  29)  or  a  low  fat  diet 
(Ref  42).  The  amount  of  oat  bran  or 
oatmeal  consumed  daily  to  lower  total 
and  LDL-cholesterol  in  the  above 
studies  ranged  from  34  g  (2.5  g  soluble 
fiber)  (Ref.  17)  to  123  g  (10.3  g  soluble 
fiber)  (Ref.  45).  In  those  studies  that 
evaluated  HDL-cholesterol  responses  to 
oat  intervention,  three  reported  a  sUght, 
nonsignificant  decrease  in  HDL- 
cholesterol  (Refs.  8,  11.  and  21);  four 
reported  no  change  (Refs.  12,  20.  23.  and 
35);  and  five  reported  a  slight  increase 
in  HDL-  cholesterol  as  a  result  of  oat 
intervention  (Refs.  24,  25.  39.  42,  and 
45). 

Five  studies  (Refs.  10. 19.  32,  37.  and 
46)  showed  equivocal  results  in 
reducing  serum  cholesterol.  The  results 
by  Bertram  et  al.  (Ref.  10)  were  difficult 
to  interpret  because  fruits  were  included 
in  the  oat  bran  cereal.  The  soluble  fiber 
of  the  fruit  may  have  had  an 
independent  effect  on  serum  lipid 
levels.  The  questionable  assessment  of 
dietary  intake  and  the  lack  of  temporal 
sequence  in  an  uncontrolled,  cross- 
sectional  survey  conducted  by  He  et  al. 
(Ref.  19)  make  the  beneficial  results  of 
this  study  difficult  to  interpret.  In 
addition,  the  population  group  used  in 
this  study  (i.e..  Chinese  farmers  and 
migrants)  do  not  reflect  the  general 
population  in  the  United  States.  The 
agency  also  questioned  the 
appropriateness  of  the  population 
groups  used  in  two  other  studies  (Refs. 
37  and  46).  Zhang  et  al.  (Ref.  46) 
showed  significant  reductions  in  total 
cholesterol  in  subjects  who  had 
ileostomies.  The  mechanism  by  which 
oat  bran  or  oatmeal  help  lower  serum 
lipids  in  this  population  may  not  reflect 
the  general  population  in  the  United 
States.  Swain  and  coworkers  (Ref.  37) 
evaluated  the  cholesterol-lowering 
properties  of  oat  bran  and  wheat  in  a 
group  of  voung  pre-menopausal  women 
with  low  serum  cholesterol  levels,  a 
group  who  does  not  represent  a 
population  at  risk  for  CHD.  Dietary 
changes  were  reported  during  the  oat 
period  which  also  make  interpretation 
of  the  results  difficult. 

Significant  dietary  changes  during  the 
oat  intervention  period  made  it  difficult 
to  interpret  the  results  of  another  study 
(Ref.  32).  Poulter  et  al.  (Ref.  32)  reported 


significant  reductions  in  total  and  LDL- 
cholesterol  in  subjects  consuming  56  g 
of  oat  cereal.  There  were  no  significant 
changes  in  total  and  LDL-cholesterol 
when  the  subjects  consumed  their  usual 
(control)  cereal.  However,  an  analysis  of 
the  nutrient  data  revealed  a  significant 
reduction  in  total  energy  from  fat  and  in 
the  ratio  of  polyunsaturated  to  saturated 
fat  (P:S)  during  the  oat  period. 

In  the  11  studies  in  which  no  effect 
on  serum  lipid  levels  were  found  (Refs. 
13,  16, 18,  26  through  28,  31,  34,  36,  38. 
and  41).  a  number  of  reasons  were 
advanced  for  the  lack  of  a  positive 
finding.  A  lack  of  compliance  and 
changes  in  dietary  intakes  by  the 
subjects  plagued  a  number  of  these 
studies  (Refs.  18,  27,  31,  34,  and  41). 
The  source  of  the  oat  cultivars  allegedly 
contributed  to  the  lack  of  an  effect  of  oat 
bran  or  oatmeal  on  senmi  lipids  in  four 
others  (Refs.  13,  26.  28,  and  36).  The 
authors  of  these  studies  noted  that  New 
Zealand  oat  cuhivars  tend  to  have  lower 
levels  of  soluble  fiber  than  oat  cultivars 
used  in  studies  showing  cholesterol- 
lowering  properties. 

The  processing  of  oats  allegedly 
caused  a  loss  of  effectiveness  in  another 
study  (Ref.  38).  Torronen  and  coworkers 
foimd  that  wet  milling  Finnish  oats  to 
produce  an  oat  bran  concentrate 
negatively  affected  the 
hypocholesterolemic  properties  of  oat  P- 
glucan. 

The  results  of  the  study  by  Demark- 
Wahnefried  et  al.  (Ref.  16)  suffered  from 
a  lack  of  statistical  power  to  detect 
changes  between  groups,  variable 
weight  loss  among  the  groups,  and 
significant  dietary  changes  during  the 
course  of  the  study. 

IV.  Decision  To  Propose  a  Health  Claim 
Relating  Oat  Products  to  Reduction  in 
Risk  of  CHD 

The  petition  set  out  the  conclusions 
reached  by  the  Federal  government  and 
other  recognized  scientific  bodies,  as 
well  as  those  reached  in  review  articles 
and  in  pertinent  human  studies 
published  since  1987.  FDA  reviewed 
this  information  as  well  as  those  studies 
that  evaluated  the  effects  on  serum 
cholesterol  and  LDL-cholesterol  levels 
from  dietary  intervention  with  oat  bran 
or  oatmeal  in  subjects  with  normal  to 
elevated  serum  cholesterol  levels. 

FDA  tentatively  concludes  that,  based 
on  the  totality  of  publicly  available 
scientific  evidence,  there  is  significant 
scientific  agreement  to  support  the 
relationship  between  consumption  of 
oat  bran  or  oatmeal  as  foods,  or  as 
ingredients  in  foods,  and  the  risk  of 
CHD.  The  strongest  evidence  for  the 
effect  of  oat  bran  or  oatmeal  on  the  risk 
of  CHD  is  provided  by  studies  that 
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measured  the  effect  of  dietary  oat 
consumption  on  the  two  major  risk 
factors  for  CHD.  total  and  LJDL- 
cholesterol.  FDA  is  aware  of  five  studies 
of  that  effect  in  which  problems 
associated  with  subject  compUance  and 
weight  loss  were  avoided  and  in  which 
appropriate  controls  were  used  (Refs. 
12.  25.  29.  39.  and  45).  All  of  these 
studies  showed  a  significant 
relationship  between  oat  consumption 
and  lowered  serum  total  and  LDL- 
cholesterol  levels  and  no  adverse  effect 
on  other  CHD  risk  factors,  such  as 
significantly  lowering  HDL-cholesterol. 
The  daily  oat  intake  ranged  from  an 
estimated  70  g  oat  bran  (Ref.  12)  to  150 
g  oat  bran  (Ref.  39).  Four  of  these 
studies  (Refs.  12.  25.  39.  and  45)  were 
conducted  in  subjects  with  mild  to 
moderately  elevated  levels  of  serum 
cholesterol.  One  study  (Ref.  29)  used 
subjects  with  normal  serum  cholesterol 
levels. 

Braaten  et  al.  (Ref.  12)  showed  that 
when  subjects  consumed  an  amount  of 
purified  oat  gam  (containing  80  percent 
P-glucan)  equivalent  to  consuming  70  g 
oat  bran  daily,  total  and  LDL-cholesterol 
were  significantly  reduced,  and  HDL- 
cholesterol  remained  unchanged.  The 
oat  gum  was  consumed  with  a  typical 
American  diet. 

Kestin  et  al.  (Ref  25)  showed 
significant  reductions  in  total  and  LDL- 
cholesterol.  compared  to  blood  lipid 
levels  during  wheat  and  rice  bran 
periods,  in  subjects  who  consumed  95  g 
oat  bran/day  for  4  weeks  (Ref.  25).  HDL- 
cholesterol  showed  slight, 
nonsignificant  increases  coinpared  to 
baseline  in  all  diet  periods.  Tne  subjects 
consumed  the  test  foods  as  part  of  their 
usual  diet. 

Subjects  with  moderate 
hypercholesterolemia  showed 
significant  reductions  in  total  and  LDL- 
cholesterol  after  they  consumed  150  g 
oats/ day  for  4  weeks  compared  to 
baseline  hpid  levels  (Ref.  39).  These 
same  subjects  experienced  small 
increases  in  total  and  LDL-cholesterol 
(not  significant)  after  consuming  wheat 
products.  Blood  levels  of  HDL- 
cholesterol  increased  slightly  (not 
significant)  during  the  oat  period  but 
remained  the  same  during  the  wheat 
f)eriod.  All  subjects  consumed  a  low  fat 
diet  in  this  study. 

Whyte  et  al.  (Ref.  45)  reported 
significant  reductions  in  total  and  LDL- 
cholesterol  in  subjects  who  consumed 
123  g  oat  bran/day  for  4  weeks  as  part 
of  their  usual  diets.  The  subjects 
experienced  a  slight  increase  in  total 
cholesterol  and  no  change  in  LDL- 
cholesterol  after  consuming  wheat  bran. 
HDL-cholesterol  increased  slightly  (not 
significant)  during  both  bran  periods. 
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In  a  study  designed  to  assess  the 
mechanism  by  which  oat  bran  lowers 
total  cholesterol.  Marlett  et  al.  (Ref.  29) 
reported  significant  reductions  iu  total 
cholesterol  in  the  period  in  whirJi 
subjects  consumed  oat  bran  compared  to 
a  wheat  control  period.  The  subjects 
consumed  100  g  oat  bran/day  for  4 
weeks  during  the  high  fiber  period  and 
wheat  gluten  during  the  low  fiber, 
control  period,  with  their  usual  diets. 
The  results  of  12  other  studies  (Refs. 
8. 11.  15.  17,  20.  21,  23,  24,  35,  and  42 
through  44)  also  support  the 
relationship  between  oat  consumption 
and  reduction  in  total  and  LDL- 
cholesterol.  Six  studies  (Refs.  8,  17,  20, 
21,  35,  and  44)  showed  the  benefits  of 
oat  intervention  in  reducing  serum  total 
and  LDL-cholesterol  in  subjects 
consuming  a  typical  American  diet. 
HDL-cholesterol  showed  no  significant 
change  in  four  of  these  studies  (Refs.  8, 
20,  21,  and  35)  and  a  significant 
reduction  in  one  study  (Ref.  21).  The 
amount  of  oat  bran  or  oatmeal 
consumed  in  these  studies  ranged  from 
34  g/ day  (Ref.  17)  to  110  g/d  (Ref.  8). 
Three  studies  (Refs.  15,  23,  and  24) 
showed  a  significant  effect  of  oat  bran 
or  oatmeal  on  total  and  LDL-cholesterol 
that  was  beyond  that  of  a  Step  1  diet 
alone.  The  results  of  the  three  other 
studies  (Refs.  11.  42,  and  43)  showed 
lower,  nonsignificant,  total  and  LDL- 
cholesterol  in  subjects  who  consumed 
oat  bran  or  oatmeal  compared  to  the 
group  who  consumed  the  Step  1  or  Step 
2  diets  alone.  In  two  of  these  studies 
(Refs.  42  and  43),  the  subjects'  lipid 
values  after  a  run-in  period  on  the  low 
fat  diet  ranged  from  a  mean  of  193  to 
197  mg/dL.  The  lack  of  significant 
difference  between  the  diet  only  and  the 
oat  groups  in  these  studies  may  be 
overshadowed  by  the  effect  of  the  diet 
alone  on  subjects  who  had  initially  low 
total  and  LDL-cholesterol  levels.  There 
were  no  significant  changes  in  HDL- 
cholesterol  from  the  consumption  of  a 
low  fat  diet  plus  oafs.  The  range  of  oat 
intake  in  these  studies  ranged  from  35 
g  (Ref.  43)  to  100  g/day  (Ref.  24). 

Two  studies  (Ref.  20  and  23)  used 
wheat  as  a  placebo  control.  The  resuhs 
of  these  studies  showed  significantly 
lower  total  and  LDL-cholesterol  in 
subjects  who  consumed  oat  bran 
compared  to  those  who  consumed 
wheat. 

A  metaanalysis  (Ref.  33)  using  pooled, 
raw  data  from  a  number  of  oat  studies 
(Refs.  11. 15  through  17.  23,  25,  30,  37, 
39,  40,  and  42  through  44)  found  that  an 
intake  of  3  g  soluble  fiber  (used  as  a 
marker  for  oat  bran  and  oatmeal)  or 
more  produced  modest  reductions 
(average  decrease  of  5  to  6  mg/dL)  of 
serum  total  cholesterol  levels.  The 


decrease  in  total  cholesterol  was  largest 
in  those  trials  with  subjects  that  initially 
had  high  total  cholesterol  levels. 

As  stated  in  section  m.A.  of  this 
document.  Federal  government  and 
other  reviews  have  concluded  that  there 
is  substantial  epidemiologic  and  clinical 
evidence  that  high  blood  levels  of  total 
cholesterol  and  LDL-cholesterol 
represent  major  contributors  to  CHD  (56 
FR  60727  at  60728,  and  Refs.  3  through 
5).  Dietary  factors  that  decrease  total 
cholesterol  and  LDL-cholesterol  will 
affect  the  risk  of  CHD  (Refs.  3  through 
6).  Based  on  the  scientific  evidence 
presented  in  the  petition,  the  agency 
tentatively  concludes  that  there  is 
significant  scientific  evidence  to  show 
that  oat  bran  and  oatmeal  will  help 
reduce  serum  lipids,  and  that  such 
reductions  may  reduce  the  risk  of  CHD. 
In  the  majority  of  clinical  studies 
evaluating  oat  products,  total  and  LDL- 
cholesterol  fi^ctions  were  shown  to  be 
the  most  affected  by  oat  intervention. 
Regular  consumption  of  oat  bran  or 
oatmeal,  in  an  amount  to  provide  3  g  or  . 
more  of  oat  P-glucan  soluble  fiber, 
resulted  in  reduced  total  and  LDL- 
cholesterol  levels  in  subjects  with 
normal  and  elevated  serum  cholesterol 
levels. 

Changes  in  HDL-cholesterol  levels  as 
a  result  of  oat  intervention  were 
generally  absent  or  not  significant  (Refs. 
8, 11  through  13,  18.  20.  23  through  28, 
32.  35  through  39.  41.  42.  and  45).  A 
tendency  toward  an  increase  in  HDL- 
cholesterol  was  shown  in  nine  studies 
(Refs.  13,  24.  25,  27,  28,  32,  39,  42,  and 
45);  no  change  was  shown  in  nine 
studies  (Refs.  8,  12,  18,  20.  23,  24,  35, 
36.  and  41);  and  a  nonsignificant 
decrease  in  HDL-cholesterol  was  shown 
in  three  studies  (Ref.  11,  26,  and  38). 
Although  HDL-cholesterol  was  reduced 
0.9  percent  (p<0.03)  in  the  study  by 
Kahn  et  al.  (Ref.  21),  the  HDL:LDL  and 
HDL:total  cholesterol  ratios  were 
improved,  comjjared  to  baseUne, 
because  of  significant  reductions  in  total 
cholesterol  (8  percent)  and  LDL- 
cholesterol  (10  percent). 

Oat  bran  and  oatmeal  were  tested  in 
a  variety  of  food  forms  but  produced 
fairly  consistent  results,  showing  that 
the  way  in  which  these  foods  are 
consumed  does  not  alter  their  effect  on 
serum  lipids.  They  were  consumed  as 
hot  and  cold  cereals  or  used  in  a  variety 
of  other  foods,  such  as  muffins,  breads, 
shakes,  and  entrees. 

The  eleven  studies  that  did  not  show 
reduced  total  and  LDL-cholesterol  from 
the  consumption  of  oat  bran  or  oatmeal 
(Refs.  13,  16,  18,  26  through  28,  31,  34, 
36,  38,  and  41)  do  not  detract  from  the 
agency's  tentative  conclusion  about  this 
relationship  or  that  the  claim  is  valid. 


The  lack  of  result  in  five  of  these  studies 
(Refs.  13,  26.  28.  36.  and  38)  was 
apparently  attributed  to  the  oat  source, 
i.e..  New  Zealand  cultivars,  or  to  the 
method  of  processing  oat  bran.  The 
results  of  the  remaining  six  studies  were 
associated  with  a  lack  of  subject 
compliance  and  significant  changes  in 
dietary  intake  during  the  test  periods,  or 
to  problems  in  study  design,  i.e.,  a  lack 
of  statistical  power  to  detect  changes 
between  groups. 

Given  all  of  this  evidence,  the  agency 
is  proposing  a  health  claim  on  the 
relationship  between  oat  bran  and 
oatmeal  and  reduced  risk  of  CHD. 

V.  Description  and  Rationalr  t(ir 
Components  of  Health  Claim 

A.  Relationship  Between  Oatmeal  and 
Oat  Bran  and  CHD  and  the  Significance 
of  the  Relationship 

Proposed  §  101.81(a)  describes  the 
relationship  between  diets  high  in  oat 
bran  or  oatmeal  and  the  risk  of  CHD.  In 
proposed  §  101.81(a)(1),  the  agency 
recounts  that  CHD  is  the  most  common 
and  serious  form  of  CVD,  and  that  CHD 
refers  to  diseases  of  the  heart  muscle 
and  supporting  blood  vessels.  The 
regulation  also  notes  that  high  blood 
total  and  LDL-cholesterol  levels  are 
associated  with  increased  risk  of 
developing  CHD.  The  regulation 
identifies  the  levels  of  total  cholesterol 
and  LDL-cholesterol  that  would  put  an 
individual  at  high  risk  of  developing 
CHD  and  those  serum  Upid  levels  that 
are  associated  with  borderline  high  risk. 
The  intent  is  to  provide  consumers  with 
information  to  help  them  understand 
the  seriousness  of  CHD. 

In  proposed  §  101.81(a)(2),  the  agency 
recounts  that  populations  with  a  low 
incidence  of  CHD  tend  to  have  low 
blood  total  and  LDL-cholesterol  levels. 
It  states  that  these  populations  also  tend 
to  have  dietary  patterns  that  are  low  in 
total  fat,  saturated  fat.  and  cholesterol 
and  high  in  fruits,  vegetables,  and  grain 
products,  such  as  oatmeal  and  oat  bran. 
This  information  is  consistent  with  that 
provided  in  the  authorized  health  claim 
for  fruits,  vegetables,  and  grain  products 
and  CHD  (§  101.77).  The  agency 
tentatively  finds  that  this  information 
provides  a  basis  for  a  better 
understanding  of  the  numerous  factors 
that  contribute  to  the  risk  of  CHD  and 
the  relationship  between  oat  bran  and 
oatmeal  and  a  low  fat  diet. 

Proposed  §  101.81(a)(3)  describes  the 
relationship  between  oat  bran  and 
oatmeal,  foods  low  in  saturated  fat  and 
cholesterol,  and  reduction  in  the  CHD 
risk  factors.  The  paragraph  states  that 
several  studies  have  shown  that  diets 
high  in  oatmeal  or  oat  bran  are 


associated  with  reduced  blood  lipid 
levels.  This  information  encapsulates 
the  scientific  evidence  about  how 
oatmeal  and  oat  bran  can  contribute  to 
reduction  in  heart  disease  risk  factors. 

Proposed  §  101.81(b)  describes  the 
significance  of  the  diet-disease 
relationship.  In  proposed  §  101.81(b)(1), 
the  agency  recounts  that  CHD  remains  a 
major  public  health  concern  in  the 
United  States  because  the  disease 
accounts  for  more  deaths  than  any  other 
disease  or  group  of  diseases.  The  claim 
states  that  early  management  of 
modifiable  risk  factors  for  CHD  is  a 
major  public  health  goal  that  can  assist 
in  reducing  the  risk  of  CHD.  This 
information  is  consistent  with  the 
evidence  that  lowering  blood  total  and 
LDL-cholesterol  levels  reduces  the  risk 
of  CHD  (56  FR  60727,  58  FR  2739.  and 
Refs.  3  through  6  and  47). 

In  proposed  §  101.81(b)(2),  the 
significance  of  the  relationship  between 
oatmeal  and  oat  bran  and  CHD  risk 
factors  in  context  of  the  total  diet  is 
discussed.  The  agency  recounts  that 
many  Americans'  intakes  of  saturated 
fat  and  cholesterol  exceed 
recommended  levels,  and  it  summarizes 
public  health  recommendations  for  the 
diet  (56  FR  60727  at  60738  and 
§  101.75(b)(3)).  This  paragraph  also 
states  that  scientific  evidence 
demonstrates  that  diets  high  in  oatmeal 
and  oat  bran  and  low  in  saturated  fat 
and  cholesterol  are  associated  with 
reduced  blood  lipids.  FDA  tentatively 
concludes  that  the  latter  statement  is 
scientifically  valid  based  on  the 
evidence  that  it  has  reviewed  on  this 
nutrient-disease  relationship. 

B.  Nature  of  the  Claim 

In  §  101.81(c)(1)  (21  CFR  101.81(c)(1)), 
FDA  is  proposing  to  require  that  all  of 
the  general  requirements  for  health 
claims  set  out  in  §  101.14  be  met.  This 
provision  is  consistent  with  the 
provisions  of  the  other  specific  health 
claim  regulations  in  part  101,  subpart  E, 
of  the  Code  of  Federal  Regulations  (CFR) 
(21  CFR  part  101,  subpart  E). 

In  §  101.81(c)(2){i),  FDA  is  proposing 
to  authorize  a  health  claim  on  the 
relationship  between  diets  high  in  oat 
bran  or  oatmeal  and  the  risk  of  CHD. 
The  agency  is  proposing  to  do  so  based 
on  its  review  of  the  scientific  evidence 
on  this  nutrient-disease  relationship 
which  shows  that  diets  that  are  high  in 
oat  bran  or  oatmeal  help  to  reduce  total 
and  LDL-cholesterol  levels  in 
individuals  with  normal  to  elevated 
blood  total  cholesterol  (Refs.  8, 11, 12, 
15,  17,  20,  21,  23  through  25,  29,  35,  39, 
44.  and  45).  This  resuh  is  significant  for 
the  risk  of  heart  disease  because 
elevated  levels  of  total  and  LDL- 


cholesterol  are  associated  with 
increased  risk  of  CHD  (Refs.  3  through 

6). 

In  §  101.8l(c)(2){i)(A),  the  agency  is 
proposing  to  require,  consistent  with 
other  health  claims,  that  the 
relationship  be  qualified  with  the  terms 
"may"  or  "might."  These  terms  are  used 
to  make  clear  that  not  all  persons  can 
necessarily  expect  to  benefit  from  these 
dietary  changes  (56  FR  60727  at  60740 
and  58  FR  2552  at  2573). 

In  §  101.81(c)(2)(i)(B),  the  agency  is 
proposing  to  require,  consistent  with 
other  authorized  health  claims,  that  the 
terms  "coronary  heart  disease"  or  "heart 
disease"  be  used  in  specifying  the 
disease.  These  terms  are  commonly 
used  in  dietary  guidance  materials,  and 
therefore  they  should  be  readily 
understandable  to  the  consumer  (56  FR 
60727  at  60740  and  58  FR  2552  at  2573). 
In  §  101.81(c)(2)(i)(C)(  J),  the  agency  is 
proposing  that  the  claim  describe  the 
relationship  between  diets  high  in 
oatmeal  or  oat  bran  and  risk  for  CHD. 
Based  on  its  review  of  the  scientific 
evidence  submitted  with  the  petition, 
the  agency  tentatively  concludes  that 
there  is  significant  scientific  agreement 
that  diets  high  in  oat  bran  or  oatmeal 
may  help  to  reduce  blood  total  and  LDL- 
cholesterol  levels,  the  major  modifiable 
risk  factors  for  CHD  (Refs.  12. 17.  20.  21. 
25,  29,  35,  44,  and  45). 

The  petitioner  stated  in  its  petition 
that  there  is  significant  scientific 
evidence  to  show  that  the^ffect  of  oats 
on  lowering  serum  lipids  is 
independent  of  a  diet  low  in  saturated 
fat  and  cholesterol.  In  light  of  this 
evidence,  the  petitioner  argued  that  any 
health  claim  that  is  authorized  need  not 
refer  to  such  a  diet.  The  petitioner 
explained  that  important  public  health 
policy  objectives,  as  well  as  FDA's 
statutory  mandate  to  authorize  health 
claims  supported  by  significant 
scientific  agreement,  mandate  that  FDA 
issue  a  regulation  that  requires  only  that 
claims  describe  the  relationship 
between  oat  products  and  reduced  risk 
ofCHD(Ref.  l,p.  68). 

The  agency  acknowledges  that  there 
were  a  number  of  studies  that  showed 
that  high  intakes  of  oat  bran  and 
oatmeal  lowered  blood  total  and  LDL- 
cholesterol  in  subjects  that  otherwise 
consumed  a  typical  American  diet  (Refs. 
12,  17,  20,  21,  25,  29,  35,  44,  and  45). 
However,  as  stated  in  section  V.A.  of 
this  document,  CHD  is  a  major  public 
health  concern  in  the  United  States,  and 
that  the  totality  of  the  scientific 
evidence  provides  strong  and  consistent 
support  that  diets  high  in  saturated  fat 
and  cholesterol  are  associated  with 
elevated  levels  of  blood  total  and  LDL- 
cholesterol,  and  thus  CHD  (56  FR  60727 
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at  60737).  Dietary  estimates  for 
American  adults  show  that  the  average 
saturated  fat  intakes  of  American  adults 
are  about  13  percent  of  calories,  total  fat 
intakes  are  about  37  percent  of  calories, 
and  average  cholesterol  intakes  range 
from  300  to  over  400  mg  daily  for  adult 
men  and  women  (56  FR  60727  at 
60738).  The  current  intakes  of  saturated 
fat  and  total  fat  are  thus  well  in  excess 
of  recommended  goals  of  less  than  10 
percent  and  30  percent  of  calories. 
Dietary  guidelines  from  both 
government  and  private-recognized 
scientific  bodies  conclude  that  the 
majority  of  the  American  population 
would  benefit  from  decreased 
consumption  of  dietary  saturated  fat  and 
cholesterol  (Refs.  3  through  6). 

The  results  of  several  studies  showed 
that  while  daily  consumption  of  oat 
bran  or  oatmeal  lowered  total 
cholesterol  and  UDL-cholesterol.  the 
effects  of  dietary  intake  of  oat  bran  or 
oatmeal  were  particularly  evident  when 
the  diets  were  low  in  saturated  fat  and 
cholesterol  (Refs.  11.  15.  24.  39.  and  43). 
Thus,  the  agency  tentatively  finds  that 
it  will  be  more  helpful  to  Americans' 
efforts  to  maintain  healthy  dietary 
practices  if  the  effect  of  oats  on  serum 
lipids  is  described  in  context  of  a 
healthy  diet.  This  information  is 
extremely  important  to  a  full 
understanding  of  the  significance  of  the 
claim. 

The  agency  tentatively  finds  that  for 
the  public  to  understand  fully,  in  the 
context  of  the  total  daily  diet,  the 
significance  of  consumption  of  oat  bran 
and  oatmeal  on  the  risk  of  CHD  (see 
section  403(r)(3)(B)(iii)  of  the  act), 
information  about  the  total  diet  needs  to 
be  included  as  part  of  the  claim. 
Therefore,  in  §  101.81(c)(2)(i)(C)(2).  the 
agency  is  proposing  to  require  that  the 
claim  include  the  fact  that  the  effect  of 
dietary  consumption  of  oatmeal  or  oat 
bran  on  the  risk  of  CHD  is  particularly 
evident  when  these  foods  are  consumed 
as  part  of  a  diet  that  is  low  in  saturated 
fat  and  cholesterol.  Based  on  its  review 
of  the  scientific  evidence  submitted 
with  the  petition,  the  agency  tentatively 
concludes  that  there  is  significant 
scientific  agreement  that  diets  high  in 
oat  bran  or  oatmeal  and  low  in  saturated 
fat  and  cholesterol  are  associated  with 
reduced  blood  total  and  LDL-choIesterol 
levels  (Refs.  11, 15.  23.  24.  39.  42.  and 
43). 

FDA  is  proposing  to  require  that  this 
dietary  information  be  included  as  part 
of  the  full  health  claim  to  ensure  that 
people  understand  the  significance  of 
the  information  in  the  claim.  A  diet  low 
in  saturated  fat  and  cholesterol  is 
important  because  if  intake  of  these 
dietary  components  are  not  controlled. 


then  there  is  a  significant  question  as  to 
whether  high  fiber  diets  will  have  their 
full  effect  on  blood  total  and  LDL- 
cholesterol  levels,  and  thus  on  the  risk 
of  heart  disease.  However,  based  on 
information  supplied  by  the  petitioner. 
FDA  tentatively  concludes  that  a  claim 
that  diets  high  in  oat  bran  or  oatmeal 
may  reduce  the  risk  of  heart  disease  is 
truthful,  not  misleading,  and 
scientifically  valid  without  this 
additional  information.  Therefore,  FT)A 
tentatively  finds  that  it  is  appropriate  to 
require  that  a  label  that  bears  an  oat 
bran  or  oatmeal  health  claim  disclose 
the  fact  that  a  diet  should  be  high  in  oat 
bran  and  oatmeal  and  low  in  saturated 
fat  and  cholesterol,  but  that  it  is  not 
necessary  to  require  that  the  latter 
dietary  information  be  disclosed  in 
immediate  proximity  of  the  oat  bran  or 
oatmeal  claim  each  time  the  claim 
appears  on  the  label  or  in  labeling  (see 
the  discussion  of  §  101.81(c)(2)(ii) 
below).  FDA  is  proposing  to  require 
only  that  the  full  statement  of  the  claim 
disclose  the  fact  that  the  effect  of  the 
dietary  intake  of  oat  bran  or  oatmeal  is 
particularly  evident  when  the  diet  is 
low  in  saturated  fat  and  cholesterol. 

Proposed  §  101.81(c)(2)(i)(D). 
consistent  with  other  authorized  health 
claims,  requires  that  the  claim  not 
attribute  any  degree  of  risk  reduction  of 
CHD  to  consumption  of  oat  products. 
None  of  the  studies  that  the  agency 
reviewed  provide  a  basis  for 
determining  the  percent  reduction  in 
risk  of  CHD  likely  from  consuming  diets 
high  in  oat  products. 

The  agency  considered  proposing  to 
require  that  the  claim  state  that  the 
development  of  CHD  depends  on  many 
factors.  This  statement  has  been 
required  in  the  two  authorized  heart 
disease  health  claims  (§§  101.75  and 
101.77)  (although  the  agency  has 
recently  proposed  to  delete  this 
requirement  in  a  document  that 
published  in  the  Federal  Register  of 
December  21.  1995  (60  FR  66206) 
(hereinafter  referred  to  as  the  1995 
proposal).  The  petitioner  requested  that 
the  statement  regarding  the 
multifactorial  nature  of  CHD  be  listed 
under  optional  requirements  for  the 
health  claim  (Ref.  1.  p.  68).  The 
petitioner  stated  that  based  on  an  ever 
increasing  background  of  health 
information  made  available  through 
various  media,  consumers  already 
understand  that  foods  are  not  drugs,  and 
that  health  enhancement  depends  not 
only  on  consumption  of  a  particular 
food  but  also  on  other  dietajy  practices, 
exercise,  heredity,  lifestyle,  and  a  host 
of  other  factors.  The  petitioner  did  not 
provide  any  data  to  support  this 
observation.  The  petition  stated  that  the 


"depends  on  many  factors"  language 
makes  the  health  claim  cumbersome, 
ujiuecessarily  long,  and  detracts  from  its 
central  and  critical  consumer  message. 
The  petition  stated  that  using  the 
required  statement  "may  help"  (i.e.. 
"may  help  reduce  the  risk  of  heart 
disease")  more  simply,  directly,  and 
succinctly  indicates  to  consumers  that 
oatmeal  and  oat  bran  are  not  magic 
bullets,  and  that  other  factors  are 
associated  with  CHD  risk. 

The  agency  agrees  with  the  petitioner 
that  the  requirement  that  the  claim  use 
the  term  "may"  or  "might"  to  relate  the 
ability  of  oat  bran  or  oatmeal  to  reduce 
the  risk  of  heart  disease  is  intended  to 
reflect  the  multifactorial  nature  of  the 
disease.  In  response  to  comments  on  the 
scientific  standard  proposed  for  health 
claims,  the  agency  stated  in  the  1993 
health  claims  final  rule  (58  FR  2478  at 
2505): 

*  *  *  Further,  absolute  claims  about 
diseases  affected  by  diet  are  generally  not 
possible  because  such  diseases  are  almost 
always  multifactorial.  Diet  is  only  one  factor 
that  influences  whether  a  person  will  get 
such  a  disease.  For  example,  in  the  case  of 
calcium  and  osteoporosis,  genetic 
predisposition  (e.g.,  where  there  is  a  bmily 
history  of  fragile  bones  with  aging)  can  play 
a  major  role  in  whether  an  individual  will 
develop  the  disease.  Because  of  factors  other 
than  diet,  some  individuals  may  develop  the 
disease  regardless  of  how  they  change  their 
dietary  patterns  to  avoid  the  disease.  For 
those  individuals,  a  claim  that  changes  in 
dietary  patterns  will  reduce  the  risk  of 
disease  would  be  false.  Thus,  health  claims 
must  be  free  to  use  the  term  "may"  with 
respect  to  the  potential  to  reduce  the  risk  of 
disease.  •  •   • 

The  agency  notes  that  FDA  has  been 
asked  in  a  petition  from  the  National 
Food  Processors  Association  (NFPA) 
(Docket  No.  94P-0390)  to  reevaluate  the 
required  elements  of  the  health  claim    • 
and  to  consider  a  number  of  options 
including  the  option  of  using  an 
abbreviated  health  claim  and 
ehminating  the  multifactorial  element  of 
the  health  claim  requirements.  In  the 
1995  proposal,  the  agency  initiated 
rulemaking  that,  in  part,  proposed  to 
eUminate  or  make  optional  some  of  the 
required  elements.  More  specifically, 
the  agency  proposed  to  make  optional 
the  statement  "a  disease  caused  by 
many  factors"  (see  section  IV.E.  of  the 
1995  proposal),  and  to  permit  the  use  of 
certain  abbreviated  health  claims  on  the 
label  or  labeling  of  a  product  (see 
section  IV.C.  of  the  1995  proposal)  (60 
FR  66206).  In  this  proposed  rule  on  oat 
bran  and  oatmeal  and  CHD.  the  agency 
is  proposing  to  make  the  phrase 
"depends  on  many  factors"  optional 
information.  In  place  of  the  requirement 
for  stadng  the  multifactorial  nature  of 
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the  disease,  the  agency  is  proposing 
§  101.81(c)(2)(i)(E)  to  require  that  the 
claim  not  imply  that  the  consumption  of 
oat  bran  and  oatmeal  is  the  only 
recognized  means  of  achieving  a 
reduced  risk  of  CHD.  Thus,  the  agency 
tentatively  concludes  that  the  concept  of 
the  multifactorial  nature  of  CHD  will  be 
preserved  without  adding  additional 
words  to  the  claim.  The  agency  requests 
comment  on  whether  consumers  will  be 
misled  to  believe  that  reduction  of  risk 
will  be  achieved  if  the  multifactorial 
nature  of  CHD  is  not  stated  on  the  claim. 
This  proposed  rule  would  also  permit 
use  of  a  shortened  version  of  the  claim 
in  conjunction  with  the  full  claim  (see 
section  IV.C.  of  the  1995  proposal). 

C.  Presentation  of  the  Claim 

In  proposed  §  101.81(c)(2)(ii),  the 
agency  is  providing  for  how  the  health 
claim  is  to  be  presented  on  the  label  or 
labeling.  This  paragraph  states  that  all  of 
the  elements  listed  in  §  101.81(c)(2)(i) 
must  be  included  in  one  presentation  of 
the  claim  on  the  label  or  labeling.  As 
discussed  in  sections  V.A.  and  B.  of  this 
document,  the  scientific  evidence 
provides  strong  and  consistent  support 
that  diets  high  in  saturated  fat  and 
cholesterol  are  associated  with  elevated 
levels  of  blood  total  and  LDL- 
cholesterol,  the  major  modifiable  risk 
factors  for  CHD.  Because  the  typical 
American  diet  tends  to  be  high  in 
saturated  fat  and  cholesterol,  dietary 
guidelines  recommend  that  Americans 
modify  their  intakes  of  food  that  contain 
significant  levels  of  saturated  fat  and 
cholesterol.  From  a  public  health 
standpoint,  it  is  important  for  the  public 
to  comprehend  the  significance  of  the 
relationship  between  diets  high  in  oat 
bran  or  oatmeal  and  CHD  risk  in  context 
of  a  diet  low  in  saturated  fat  and 
cholesterol.  This  relationship  is 
supported  by  significant  scientific 
evidence  as  discussed  above. 

However,  the  1995  proposal  permits  a 
short,  simple  statement  of  certain  health 
claims  that  is  truthful,  not  misleading, 
and  scientifically  valid,  which  may  be 
used  on  the  principal  display  panel,  as 
long  as  the  full  claim  appears  on  the 
particular  label  or  in  the  particular 
labeling  in  which  the  short  statement 
appears,  and  there  is  a  referral  statement 
from  the  shortened  to  the  full  claim  (60 
FR  66206).  In  recognition  of  this  fact. 
FDA  is  providing  in  proposed 
§101.81(c)(2)(ii)  that  if  a  full  statement 
of  the  claim  appears  on  a  label  or  in  a 
piece  of  labeling,  other  presentations  of 
the  claim  may  appear  on  the  label  or  in 
labeling  that  do  not  include  the 
information  required  in  proposed 
§  101.81(c)(2)(i)(C)(2)  so  long  as  there  is 
a  referral  statement  to  the  full  statement 


of  the  claim  in  immediate  proximity 
with  the  shortened  statement.  FDA  has 
explained  above  the  basis  for  its 
tentative  conclusion  that  the  shortened 
claim  need  not  include  the  information 
in  paragraph  (c)(2)(i)(C)(2)  regarding  the 
importance  of  low  saturated  fat  and 
cholesterol  diet. 

The  referral  statement  that  FDA  is 
proposing  accompany  the  shortened 
claim  is  consistent  with  that  provided 
for  in  the  general  requirements  for 
nutrient  content  claims  (§  101.13)  and 
health  claims  (§  101.14(d)(2)(iv)).  This 
referral  statement  is  short  and  thus 
consistent  with  the  use  of  an 
abbreviated  claim.  It  is  important, 
however,  because  the  agency  tentatively 
finds  that  it  is  essential  that  the 
consumer  be  directed  to  the  full  claim. 
Specifically  drawing  the  consumer's 
attention  to  the  full  claim  will  help  to 
ensure  that  he  or  she  is  able  to 
comprehend  the  information  that  is 
being  presented  in  the  context  of  the 
total  daily  diet. 

In  its  1993  health  claims  final  rule, 
the  agency  stated  that  it  did  not  believe 
that  it  is  appropriate  to  use  abbreviated 
heahh  claims  as  referral  statements  (58 
FR  2478  at  2512).  The  agency  was 
concerned  that  an  abbreviated  claim 
would  not  include  facts  that  are  material 
in  light  of  the  representation  that  is 
made  and  that  are  necessary  to 
understand  the  claim  in  the  context  of 
the  daily  diet.  The  agency  was 
concerned  that  confusion  is  possible 
whenever  the  full  health  claim 
information  appears  in  a  location 
different  from  that  of  the  reference 
statement  and  is  especially  likely  to 
occur  when  a  multiplicity  of  labeling  is 
associated  with  a  product. 

The  agency  has  tentatively  concluded 
that  this  proposed  rule  addresses  these 
concerns.  It  is  providing  for  an 
abbreviated  statement  that  reflects  the 
facts  that  are  material  under  section 
201(n)  of  the  act  (21  U.S.C.  321(n))  and 
that  are  necessary  to  ensure  that  the 
claim  is  scientifically  valid.  It  is  also 
providing  for  an  accompanying  referral 
statement  to  additional  information  that 
is  necessary  for  a  full  understanding  of 
the  claim.  The  agency  is  concerned, 
however,  about  the  possibility  that 
consumers  may  not  read  the  complete 
claim,  and  thus  that  they  will  not  have 
all  of  the  facts  necessary  to  fully 
understand  the  significance  of  the  claim 
being  made  and  to  comprehend  the 
claim  in  the  context  of  the  daily  diet. 
For  this  reason,  the  agency  is  asking  for 
data  to  demonstrate  that  permitting  a 
shortened  claim  in  this  manner  will  not 
significantly  decrease  the  likelihood 
that  consumers  will  read  the  full  claim 


so  long  as  it  appears  prominently  on  the 
label  or  in  the  piece  of  labeling. 

In  new  §  101.81  (c)(2)(ii)(A)  and 
(c)(2)(ii)(B).  the  agency  is  proposing, 
consistent  with  requirements  for 
nutrient  content  claims  in  §  101.13  (g)(1) 
and  (g)(2),  requirements  for  the  typesize 
and  location  of  the  referral  statement. 

FDA  has  long  held  that  accompanying 
information  should  be  in  a  size 
reasonably  related  to  that  of  the 
information  that  it  modifies.  Section 
403(0  of  the  act  requires  that 
information  required  under  the  act  be 
placed  on  the  label  with  such 
conspicuousness  as  to  render  it  likely  to 
be  read.  Section  403(r)(2)(B)  of  the  act 
requires  that  a  referral  statement  for 
nutrient  content  claims  appear 
prominently,  although  it  does  not 
specify  specific  requirements  such  as  to 
typesize  or  style.  For  nutrient  content 
claims,  FDA  established  type  size 
requirements  for  referral  and  disclosure 
statements  related  to  the  area  of  the 
surface  bearing  the  principal  display 
panel  rather  than  to  the  type  size  used 
for  the  nutrient  content  claim.  The 
proportionality  between  the  size  of  the    • 
referral  statement  and  the  size  of  the 
label  ensures  that  the  referral  statement 
is  presented  with  appropriate 
prominence.  However,  when  the  claim 
is  less  than  twice  what  the  minimum 
size  of  the  referral  statement  would  be 
given  the  size  of  the  label  and 
§  101.105(i)  (21  CFR  101.105(i))  the  type 
size  of  the  referral  statement  may  be  less 
than  that  required  under  §  101.105  for 
net  quantity  of  contents.  In  such 
circumstances,  the  referral  statement  is 
of  appropriate  prominence  if  it  is  at 
least  one-half  the  size  of  the  claim  and 
not  less  than  one-sixteenth  of  an  inch. 
This  approach  to  the  type  size 
requirement  for  the  referral  statement 
provides  flexibility  to  firms  in  utilizing 
label  space  but  still  ensures  adequate 
prominence  for  this  statement.  Because 
health  claim  referral  statements  are  used 
similarly  to  those  that  accompany 
nutrient  content  claims  and  are  likely  to 
appear  on  the  principal  display  panel, 
the  agency  tentatively  concludes  that  a 
health  claim  referral  statement  should 
have  the  same  type  size  requirements  as 
those  for  nutrient  content  claims. 
Therefore,  the  agency  tentatively 
concludes  that  the  requirements  for  the 
referral  statement  set  forth  in  §  101.105 
(c)(2)(ii)(A)  and  (c)(2)(ii)(B)  are 
appropriate  when  a  shortened  health 
claim  is  used  and  is  including  them  in 
this  proposed  rule. 

D.  Nature  of  the  Food 

Proposed  §  101.81(c)(2)(iii)(A) 
requires  that  the  food  bearing  the  health 
claim  contain  13  g  of  oat  bran  or  20  g 
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oatmeal,  and  that  the  oat  bran  or 
oatmeal  contain,  without  fortification,  at 
least  1,0  g  of  3-glucan  soluble  fiber.  The 
paragraph  states  that  oat  ^-glucan  be 
determined  by  the  Association  of 
Official  Analytical  Chemists  (AOAC) 
official  method  (i.e..  method  992.28). 
per  reference  amount  customarily 
consumed  (RACC). 

The  requirement  that  the  food  contain 
oat  bran  or  oatmeal  is  consistent  with 
the  scientific  evidence  that  shows  that 
oat  bran  or  oatmeal,  when  consumed  as 
a  food  or  as  an  ingredient  in  food,  helps 
to  lower  total  and  LDL-cholesterol. 

The  agency  is  not  proposing  to  permit 
a  claim  for  oat  gums  or  oat  fibers, 
substances  that  may  be  manufactured  by 
different  methods  and  are  not  well 
defined  chemically  or  physically.  These 
substances,  like  all  food  fibers,  are  a 
complex  matrix  and  factors,  such  as  the 
fermentability:  particle  size;  molecular 
weight;  chemical  structure;  water 
holding  capacity;  nonfiber  components: 
net  charge;  viscosity;  and  cation- 
exchange  capacity,  binding,  and 
chelation,  may  affect  their  physiological 
•  properties  (Ref.  7). 

The  effects  of  processing  on  the 
physiological  properties  of  oat  bran 
were  evidenced  in  three  studies.  In  a 
study  by  Tbrronen  et  al.  (Ref.  38).  a 
specially  processed  oat  bran  concentrate 
incorporated  into  bread  to  provide  11.2 
g/d  ^glucan  showed  no  effect  on 
lowering  serum  lipids  in  a  controlled 
study  with  hypercholesterolemic 
subjects.  Two  other  studies  testing  a 
specially  processed  oat  fiber  source 
providing  3.3  g/d  3-glucan  soluble  fiber 
(Ref.  35)  and  oat  gum  providing  5.8  g/ 
d  P-glucan  soluble  fiber  (Ref.  12) 
showed  significant  reductions  in  blood 
total  and  LDL-cholesterol  levels.  The 
latter  two  studies  showing  a  cholesterol- 
lowering  response  did  not  adequately 
characterize  the  material  being  tested  to 
permit  their  (oat  fiber  source  and  oat 
gum)  inclusion  in  the  regulations, 
however.  If  manufacturers  can 
document,  through  appropriate  studies, 
that  dietary  consumption  of  a  well- 
characterized  oat  product,  e.g.,  purified 
extracts  of  oat  gum  or  modified  oat  fiber 
isolates,  has  the  effect  of  lowering  total 
and  LDL-cholesterol  levels,  and  has  no 
adverse  effects  on  other  heart  disease 
risk  factors  (e.g..  HDL-cholesterol).  they 
should  submit  that  information  in 
comments  or  petition  FDA  to  amend 
§  101.81  to  cover  the  substance.      / 
Because  the  subject  of  this  health 
claim  petition  is  the  effect  of  oatmeal  or 
oat  bran  on  the  risk  of  CHD,  it  is 
appropriate  to  consider  the  levels  of  oat 
bran  and  of  oatmeal  intake  that  have 
been  shown  to  have  significant  effects 
on  the  levels  of  senmi  total  and  LDL- 


cholesterol  in  estabhshing  qualifying 
levels  for  foods  to  bear  an  oatmeal  or  oat 
bran  and  CHD  health  claim.  In  the 
clinical  studies  that  showed  that 
consumption  of  oatmeal  or  oat  bran 
lowered  total  and  LDL-cholesterol.  daily 
consumption  ranged  ft-om  35  g  (Ref.  43) 
to  84  g  (Ref.  15)  of  oat  bran  and  34  g 
(Ref.  17)  to  150  g  (Ref.  39)  of  oatmeal. 
Based  on  values  provided  in  the 
petition.  35  g  of  oatmeal  would  provide 
about  1.75  g  of  p-glucan  soluble  fiber, 
and  34  g  of  oat  bran  would  provide 
about  2.5  g  of  P-glucan  soluble  fiber 
(Ref  1,  p.  66).  The  higher  the  daily 
intake  of  oatmeal  and  oat  bran,  the 
higher  the  intake  of  p-glucan  soluble 
fiber  and  the  better  the  response  in 
lowering  serum  lipids.  This  observation 
is  supported  by  the  metaanalysis  of  oat 
products  by  Ripsin  et  al.  (Ref.  33)  and 
is  consistent  with  the  agency's 
comments  on  the  Davidson  et  al.  study 
(Ref  15)  in  the  preamble  to  the  1993 
dietary  fiber  and  CVD  final  rule  (58  FR 
2552  at  2568): 

*   *   •  (Biased  on  the  results  of  this  study, 
an  intake  of  soluble  fiber  (in  this  case.  ^ 
glucan  from  oats)  of  about  3  g  per  day  or 
more  was  beneficial  in  that  it  resulted  in  a 
significant  lowering  of  serum  cholesterol  in 
persons  consuming  a  low-fat  diet. 

An  intake  of  3  g  of  P-glucan  soluble 
fiber  is  equivalent  to  approximately  60 
g  of  oatmeal  or  40  g  of  oat  bran  (dry 
weight)  (Ref.  1.  p.  67).  the  approximate 
midpoints  of  the  consumption  ranges  of 
oat  bran  and  oatmeal  that  had  an  effect 
on  blood  lipids.  The  petitioner 
suggested  that  40  g  of  oat  bran,  60  g  of 
oatmeal,  and  3  g  P-glucan  soluble  fiber 
be  considered  as  the  standard  for 
determining  the  quaUfying  levels  of  oat 
bran  and  oatmeal  for  this  heahh  claim. 
Applying  a  regression  analysis  to  the 
results  of  Davidson  et  al.  (Ref  15).  and 
using  P-glucan  soluble  fiber  as  a  marker 
for  oat  bran  and  oatmeal,  the  petitioner 
determined  that  3  g  ^-glucan  would  be 
required  to  achieve  e  5  percent 
reduction  in  serum  cholesterol  (Ref  1, 
p.  22-27).  The  petition  stated  that  a  5 
percent  reduction  in  serum  cholesterol 
is  a  desirable  goal  because  that  is  the 
level  that  was  achieved  as  a  result  of  a 
dietary  fat  and  cholesterol  focused 
intervention  in  the  Multiple  Risk  Factor 
Intervention  Trial  (MRFIT)  and  Lipid 
Research  Council  (LRC)  clinical  trials 
(Refs.  1  and  40). 

The  petitioner  stated  that  while 
current  research  may  not  demonstrate 
that  ^-glucan  is  the  only  component  of 
oats  that  affects  blood  lipids,  it  does 
suggest  that  it  is  an  excellent  marker  for 
cholesterol  reduction  potential  (Ref  1. 
p.  64).  The  petitioner  stated  that  the 
amount  of  ^glucan  also  serves  as  a 


marker  for  the  content  of  oat  bran  and 
oatmeal  in  foods.  Using  40  g  of  oat  bran. 
60  g  of  oatmeal,  and  3  g  P-glucan  as  the 
qualifying  amounts  for  a  CHD  claim,  the 
petitioner  suggested  that  a  single  servitig 
of  an  oat-containing  product  (i.e.,  1 
RACC)  should  provide  V3  of  this  amount 
(based  on  3  servings  a  day).  Thus,  an  oat 
bran-containing  product  would  have  to 
contain  at  least  13  g  oat  bran  (V3  x  40 
g)  that  provides  1  g  ^glucan  (V3  x  3  g) 
soluble  fiber  per  RACC.  An  oatmeal- 
containing  product  would  have  to 
contain  no  less  than  20  g  oatmeal  (V3  x 
60)  that  provides  1  g  P-glucan  soluble 
fiber.  The  petitioner  stated  that  this 
approach  is  reasonable  because  it  would 
permit  a  wide  variety  of  low  fat.  oat- 
containing  products,  e.g.,  muffins, 
cereals,  and  breads,  to  qualify  for  this 
health  claim.  The  petitioner  provided 
several  examples  of  meals,  developed 
on  the  basis  of  U.S.  Dietary  Guidelines, 
that  demonstrated  how  40  g  of  oat  bran 
and  60  g  of  oatmeal,  providing  3  g  of  P- 
glucan  soluble  fiber,  could  be 
incorporated  into  a  diet  that  is 
consistent  with  dietary  guidelines  (Ref 


1.  pp.  43-54). 


le  agency  agrees  that,  based  on 
Davidson  et  al.  (Ref  15),  the 
metaanalysis  (Ref.  33).  and  other  studies 
that  reported  the  amount  of  P-glucan 
soluble  fiber  in  oat  products.  3  or  more 
grams  of  oat  P-glucan  soluble  fiber  were 
associated  with  significant  reductions  in 
serum  cholesterol.  The  agency  also 
agrees  that  not  all  oat  bran  or  oatmeal- 
containing  products  that  might 
otherwise  qualify  for  this  claim  contain 
that  amount  per  RACC  of  oat  product. 
Based  on  nutrient  composition  data 
presented  in  the  petition  (Ref.  1.  pp.  38- 
39).  only  oat  bran  hot  and  cold  cereals 
contain  3  g  P-glucan  soluble  fiber  would 
quahfy  for  this  proposed  health  claim. 
Thus,  limiting  eligibility  for  the  claim  to 
products  with  3  g  P-glucan  soluble  fiber 
would  have  the  unintended  effect  of 
ehminating  a  number  of  low  fat.  oat- 
containing  products,  e.g..  oatmeal 
cereals,  oatmeal  waffles,  oat  bran 
muffins,  and  oatmeal  breads,  from 
bearing  an  oatmeal  or  oat  bran  and  CHD 
health  claim. 

The  petition  states  that  the  most 
common  oat  food  forms  are  oat  bran  and 
oatmeal  consumed  as  hot  cereals  (Ref.  1, 
p.33).  The  mean  daily  dietary  intake  by 
oat  consumers  of  oatmeal  and  oat  bran 
hot  cereals  is  43.3  g  (dry  weight  basis) 
and  the  median  intake  is  40.1  g  (Ref  1. 
p.  33).  The  petition  states  that  the  90th 
and  95th  percentiles  of  intake  are  71.3 
and  84.2  g  (dry  weight  basis)  per  day. 
respectively.  Therefore,  it  is  reasonable 
to  assume  that  a  person  could  consutne 
a  total  of.  or  more  than.  40  g  oat  bran, 
60  g  oatmeal,  or  a  combination  of  the 
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two  that  provides  3  g  P-glucan  soluble 
fiber  if  the  oat  products  are  consumed 
over  the  course  of  a  day. 

The  agency  has  generally  made  the 
assumption  that  a  daily  food 
consumption  pattern  includes  three 
meals  and  a  snack  (see  58  FR  2302  at 
2379,  January  6, 1993).  Therefore,  one 
approach  to  determining  the  qualifying 
levels  of  oat  bran,  oatmeal,  and  oat  P- 
glucan  soluble  fiber  for  a  CHD  health 
claim  is  to  divide  the  effective  levels  of 
these  substances  by  four  eating 
occasions  per  day.  Using  this  approach, 
an  oat  bran  product  would  have  to 
provide  at  least  10  g  of  oat  bran  and  0.75 
g  P-glucan  soluble  fiber,  and  an  oatmeal 
product  would  have  to  provide  at  least 
15  g  of  oatmeal  and  0.75  g  P-glucan 
soluble  fiber  per  RACC  in  order  to 
qualify  to  bear  an  oat  and  CHD  health 
claim.  However,  considering  that  the 
mean  dtiily  dietary  intake  of  oatmeal 
and  oat  bran  is  43  g,  and  that  that 
amount  is  consumed  mostly  in  the  form 
of  hot  cereal,  and  considering  the  nature 
of  this  food,  it  is  not  expected  that 
jjeople  will  consume  oat-containing 
products  4  times  a  day.  The  agencv  is 
persuaded  by  the  petitioner's  argument 
that  oat  products  can  reasonably  be 
expected  to  be  consumed  3  times  a  day. 
being  incorporated  into  a  variety  of 
products.  Thus,  an  oat  bran-containing 
product  would  have  to  provide  no  less 
than  13  g  oat  bran  and  1  g  P-glucan 
soluble  fiber  per  RACC,  and  an  oatmeal- 
containing  product  would  have  to 
provide  no  less  than  20  g  oatmeal  and 
1  g  P-glucan  soluble  fiber.  Therefore,  the 
agency  tentatively  finds  that  use  of  13 
g  oat  bran  and  20  g  oatmeal  that  provide 
1  g  P-glucan  soluble  fiber  as  the 
qualifying  criteria  for  this  proposed  rule 
is  appropriate  and  is  proposing  these 
levels  in  this  (document. 

The  proposed  qualifying  requirement 
of  1  g  P-glucan  soluble  fiber  per  RACC 
of  oat  bran  or  oatmeal-containing 
product  is  higher  than  the  amount  of 
soluble  fiber  that  is  required  for  a  food 
to  qualify  to  bear  the  fruits,  vegetables, 
and  grain  products  and  CHD  health 
claim  (§101.77).  Under 
§  101.77(c)(ii)(C),  a  food  need  only 
contain,  without  fortification,  0.6  g 
soluble  fiber  per  RACC.  In  the  preamble 
to  the  1993  dietary  fiber  and  CVD  final 
rule,  the  agency  explained  that  the  0.6 
g  of  soluble  fiber  was  based  in  part  on 
the  recommendation  by  the  LSRO 
expert  panel  that  25  percent  of  the 
recommended  daily  intake  of  fiber  be 
soluble  fiber  (58  FR  2552  at  2573  and 
2574).  The  agency  also  stated  that  the 
0.6-g  soluble  fiber  is  consistent  with  the 
definition  of  a  "good  source"  of  a 
nutrient  (i.e.,  10  percent  of  the  daily 
reference  value  (DRV)),  The  agency 


explained  that  the  10  percent  level  is 
deemed  useful  and  appropriate  because 
ver\-  few  foods  could  naturally  meet  the 
requirement  for  a  "high"  source  of 
soluble  fiber.  The  current  dietary 
guidance  recommendations  of  five  or 
more  servings  of  fiiiits  and  vegetables 
and  six  or  more  servings  of  grain 
products  daily,  if  followed,  would  likely 
result  in  intakes  of  soluble  fiber  close  to 
or  exceeding  the  recommended  daily 
intake  of  6  g  (58  FR  2552  at  2574).  Thus, 
the  0.6  g  of  soluble  fiber  was  intended 
to  allow  a  number  of  firuits,  vegetables, 
and  grain  products  to  qualify.  The 
agency  stated  that  without  this  alternate 
level  very  few  fruits,  vegetables,  and 
grain  products  would  qualify  for  the 
health  claim  (58  FR  2552  at  2574). 

Based  on  the  scientific  evidence 
reviewed  in  this  document,  higher  daily 
intakes  of  oat  bran  and  oatmeal  (about 
40  g  and  60  g,  respectively)  that 
provided  3  g/d  or  more  of  P-glucan 
soluble  fiber  were  associated  with 
significant  cholesterol-lowering  benefits 
(Refs.  15  and  33).  As  discussed  above, 
it  is  reasonable  to  assume  that  oat  bran 
and  oatmeal  would  likely  not  be 
consumed  in  more  than  three  eating 
occasions  per  day.  Therefore,  the  agency 
tentatively  finds  that  the  proposed 
criterion  that  the  oat  bran  or  oatmeal 
provide  1  g  P-glucan  soluble  fiber  per 
RACC  is  appropriate  for  this  health 
claim.  The  agency  is  asking  for 
comments  on  this  tentative 
determination. 

In  §  101.81(c)(2)(iii)(B),  the  agency  is 
proposing,  consistent  with  other 
authorized  heart  disease  health  claims, 
that  foods  bearing  the  health  claim  meet 
requirements  for  "low  saturated  fat." 
"low  cholesterol."  and  "low  fat."  In  the 
preamble  to  the  final  rule  on  fruits, 
vegetables,  and  grain  products  and  heart 
disease  (§  101.77,  58  FR  2552  at  2572), 
the  agency  stated  that  populations  with 
diets  rich  in  these  low  saturated  fat  and 
low  cholesterol  foods  experience  many 
health  advantages,  including  lower  rates 
of  heart  disease.  In  the  preamble  to  the 
proposed  rule  on  dietary  Upids  and 
heart  disease  (56  FR  60727  at  60739), 
the  agency  stated  that  while  total  fat  is 
not  directly  linked  to  increased  risk  of 
CHD.  it  may  have  significant  indirect 
effects.  Foods  that  are  low  in  total  fat 
facilitate  reductions  in  intakes  of 
saturated  fat  and  cholesterol  to 
recommended  levels.  Therefore,  the 
agency  tentatively  concludes  that 
proposed  §  101.81(c)(2)(iii)(B)  sets  forth 
an  appropriate  requirement  for  food  to 
be  eligible  to  bear  the  oatmeal  and  oat 
bran/CHD  claim. 


E.  Optional  Information 

FDA  is  proposing  in  §  101.81(d)(1) 
that  the  claim  may  state  that  the 
development  of  heart  disease  depends 
on  many  factors  and,  consistent  with 
authorized  CHD  health  claims,  may  list 
the  risk  factors  for  heart  disease  that  are 
listed  in  §§  101.75(d)(1)  and 
101.77(d)(1).  The  agency  is  also 
proposing,  in  response  to  the  petition, 
that  the  claim  may  provide  additional 
information  about  the  benefits  of 
exercise  and  body  weight  management. 
This  additional  information  can  provide 
a  context  that  is  useful  for  an 
understanding  of  the  relationship 
between  oat  bran  and  oatmeal  and  heart 
disease,  but  manufacturers  should  be 
cautioned  that  it  should  not  be 
presented  in  a  way  that  is  misleading  to 
the  consumer. 

In  proposed  §  101.81(d)(2),  consistent 
with  §§  101.75(d)(2)  and  101.77(d)(2), 
FDA  is  providing  that  the  claim  may 
state  that  the  relationship  between  a  diet 
high  in  oat  bran  or  oatmeal  and  reduced 
risk  of  heart  disease  is  through  the 
intermediate  link  of  "blood  cholesterol" 
or  "blood  total  cholesterol"  and  "LDL- 
cholesterol."  The  relationship  between 
oat  bran  or  oatmeal  and  reduced  blood 
total  cholesterol  and  LDL-cholesterol  is 
supported  by  the  scientific  evidence 
presented  in  this  proposal. 

In  §  101.81(d)(3).  the  agency  is 
proposing  that,  consistent  with 
§§  101.75(d)(3)  and  101.77(d)(3).  the 
claim  may  include  information  fixim 
§  101.81(a)  and  (b).  These  paragraphs 
summarize  information  regarding  the 
relationship  between  diets  high  in  oat 
bran  or  oatmeal  and  the  risk  of  CHD  and 
about  the  significance  of  that 
relationship.  This  information  helps  to 
convey  the  seriousness  of  CHD  and  the 
role  that  a  diet  high  in  oat  bran  and 
oatmeal  can  play  to  help  reduce  the  risk 
of  CHD. 

In  §  101.81(d)(4).  the  agency  is 
proposing  that  the  claim  may  state  that 
oat  bran  or  oatmeal  are  good  sources  of 
dietary  fiber,  particularly  soluble  fiber. 
In  referring  to  the  fiber  components  the 
claim  may  use  the  terms  "fiber," 
"dietary  fiber,"  and  "soluble  fiber."  If 
the  term  "soluble  fiber"  is  used  in  the 
claim,  the  declaration  of  soluble  fiber 
content  is  required.  This  proposed 
provision  is  consistent  with 
§  101.9(c)(6)(i)(A),  which  states  that  the 
declaration  of  soluble  fiber  on  the 
nutrition  label  is  voluntary,  except  that 
when  a  claim  is  made  on  the  label  or  in 
labeling  about  soluble  fiber,  label 
declaration  is  required. 

The  agency  is  proposing  that  the 
claim  may  include  any  of  the  optional 
information  authorized  to  be  included 
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in  33  lui    DiQjpj.  id)(6),  and  (d)(7)  and 
101.77(d)(5).  (d)(6).  and  (d)(7).  The 
health  claim  may  state  that  diets  high  in 
oat  bran  or  oatmeal  and  low  in  saturated 
fat  and  cholesterol  are  part  of  a  dietary 
pattern  that  is  consistent  with  dietary 
guidelines  for  Americans.  The  claim 
may  state  that  individuals  with  elevated 
serum  lipids  should  consult  their 
physicians  for  medical  advice  and 
treatment  and  may  include  information 
on  the  prevalence  of  CHD  in  the  United 
States.  The  intent  of  this  information  is 
to  provide  consumers  with  information 
that  will  help  them  understand  the 
seriousness  of  CHD  in  the  United  States 
and  to  help  them  understand  that  diets 
high  in  oat  bran  or  oatmeal  are 
consistent  with  dietary  guidelines. 

In  proposed  §  101.81(d)(8).  in 
response  to  the  petition,  the  claim  may 
provide  information  about  the  amount 
of  food,  such  as  bowls,  servings  or 
slices,  to  be  consumed  daily.  This 
information  may  give  the  consumer  a 
better  p>erspective  on  how  much  oat 
bran  and  oatmeal  is  needed  to  help 
lower  serum  cholesterol  levels. 

F.  Model  Health  Claims 

In  proposed  §  101.81(e).  FDA  is 
providing  model  health  claims  to 
illustrate  the  requirements  of  new 
8 101.81.  FDA  emphasizes  that  these 
model  health  claims  are  illustrative 
only.  These  model  claims  illustrate  the 
required,  and  some  of  the  optional, 
elements  of  the  proposed  rule.  If  the 
agency  authorizes  a  claim  about  the 
relationship  between  oat  products  and 
CHD.  manufacturers  will  be  free  to 
design  their  own  claim  so  long  as  it  is 
consistent  with  §  101.81(c). 

In  §  101.81(e)(1).  the  model  claim 
illustrates  all  of  the  required  elements  of 
the  proposed  health  claim.  The  claim 
states  "E)iets  high  in  |oat  bran  or 
oatmeal]  and  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  heart 
disease." 

In  §  101.81(e)(2).  the  model  claims 
provide  examples  of  a  shortened  claim 
with  the  required  referral  statement. 

VI.  Enviroiunent.lI  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VH.  Analysis  oflmpacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 


directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts:  and  equity). 

The  Regulatory  Flexibility  Act 
requires  analyzing  options  for  regulatory 
relief  for  small  businesses.  FDA  finds 
that  this  proposed  rule  is  not  a 
significant  rule  as  defined  by  Executive 
Order  12866.  In  accordance  with  the 
Regulatory  Flexibility  Act.  the  ageney 
certifies  that  the  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

This  proposed  rule  will  not  result  in 
significant  costs  to  industry.  Some  oat 
manufacturers  are  currently  using  FDA's 
approved  health  claim  regarding  the 
benefits  of  fruits,  vegetables,  and  grain 
products.  This  proposed  health  claim 
will  allow  them  to  specifically  highlight 
the  benefits  of  oat  bran  and  oatmeal. 
Consumers  will  benefit  from  the 
additional  information  regarding  the 
relationship  of  oat  products  and  CHD. 

VIII.  Paperwork  Reduction  Act 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  reporting, 
recordkeeping,  labeling,  or  other  third 
party  disclosure  requirements:  thus 
there  is  no  "information  collection" 
necessitating  clearance  by  the  Office  of 
Management  and  Budget.  However,  to 
ensure  the  accuracy  of  this  tentative 
conclusion.  FDA  is  seeking  comment  on 
whether  this  proposed  rule  to  permit 
health  claims  on  the  association 
between  oat  products  (i.e..  oat  bran  and 
oatmeal)  and  reduced  risk  of  CHD 
imposes  any  paperwork  burden. 

DC.  Effective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  upon  publication 
in  the  Federal  Register  of  a  final  rule 
based  upon  this  proposal. 

X.  Comments 

Interested  persons  may,  on  or  before 
April  3,  1996.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


XI.  References 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Incorporation  by 
reference.  Nutrition.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

DART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  is  revised  to  read  as  follows: 

Authority:  Sees.  4.  5,  6  of  the  Fair 
Packaging  and  Ubeling  Act  (15  U.S.C.  1453. 
1454.  1455);  sees.  201,  301,  402,  403.  409. 
501.  502.  505.  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331.  342, 
343.348.  351.352.355.371). 

2.  New  §  101.81  is  added  to  subpart  E 
to  read  as  follows: 

§  1 01 .81     Health  claims:  Oat  products  and 
risk  of  coronary  heart  disease. 

(a)  Relationship  between  diets  high  in 
oatmeal  and  oat  bran  and  the  risk  of 
coronary  heart  disease.  (1) 
Cardiovascular  disease  means  diseases 
of  the  heart  and  circulatory  system. 
Coronary  heart  disease  (CHD)  is  the 
most  common  and  serious  form  of 
cardiovascular  disease  and  refers  to 
diseases  of  the  heart  muscle  and 
supporting  blood  vessels.  High  blood 
total  cholesterol  and  low  density 
lipoprotein  (LDL)-cholesterol  levels  are 
associated  with  increased  risk  of 
developing  CHD.  High  CHD  rates  occur 
among  people  with  high  total 
cholesterol  levels  of  240  milligrams  per 
deciliter  (mg/dL)  (6.21  millimoles  per 
liter  (mmol/L))  or  above  and  LDL- 
cholesterol  levels  of  160  mg/dL  (4.13 
mmol/L)  or  above.  Borderline  high  risk 
total  cholesterol  levels  range  from  200  to 
239  mg/dL  (5.17  to  6.18  mmol/L)  and 
130  to  159  mg/dL  (3.36  to  4.11  mmol/ 
L)  of  LDL-cholesterol.  The  scientific 
evidence  establishes  that  diets  high  in 
saturated  fat  and  cholesterol  are 
associated  with  increased  levels  of 
blood  total-  and  LDL-cholesterol  and, 
thus,  with  increased  risk  of  coronary 
heart  disease. 

(2)  Populations  with  a  low  incidence 
of  coronary  heart  disease  tend  to  have 
relatively  low  blood  total  cholesterol 
and  LDL-cholesterol  levels.  These 
populations  also  tend  to  have  dietary 


patterns  that  are  not  only  low  in  total 
fat.  especially  saturated  fat.  and 
cholesterol  but  are  also  relatively  high 
in  fiber-containing  fruits,  vegetables, 
and  grain  products,  such  as  oatmeal  and 
oat  bran. 

(3)  Oat  bran  and  oatmeal  are  low  in 
saturated  fat  and  cholesterol  and  a  good 
source  of  soluble  fiber.  Scientific 
evidence  demonstrates  that  diets  high  in 
these  oat  products  are  associated  with 
reduced  blood  total  and  LDL-cholesterol 
levels. 

(b)  Significance  of  the  relationship 
between  diets  high  in  oatmeal  and  oat 
bran  and  the  risk  of  coronary  heart 
disease.  (1)  Coronary  heart  disease  is  a 
major  public  health  concern  in  the 
United  States.  It  accounts  for  more 
deaths  than  any  other  disease  or  group 
of  diseases.  Early  management  of  risk 
factors  for  coronary  heart  disease  is  a 
major  public  health  goal  that  can  assist 
in  reducing  the  risk  of  coronary  heart 
disease.  High  blood  total  and  LDL- 
cholesterol  are  major  modifiable  risk 
factors  in  the  development  of  CHD. 

(2)  Intakes  of  saturated  fat  exceed 
recommended  levels  in  the  diets  of 
many  people  in  the  United  States. 
Intakes  of  cholesterol  are.  on  average,  at 
or  above  recommended  levels.  One  of 
the  major  public  health 
recommendations  relative  to  coronary 
heart  disease  risk  is  to  consume  less 
than  10  percent  of  calories  from 
saturated  fat  and  an  average  of  30 
percent  or  less  of  total  calories  from  all 
fat.  Recommended  daily  cholesterol 
intakes  are  300  mg  or  less  jjer  day. 
Scientific  evidence  demonstrates  that 
diets  high  in  oat  bran  and  oatmeal  and 
low  in  saturated  fat  and  cholesterol  are 
associated  with  lower  blood  total  and 
LDL-cholesterol  levels. 

(c)  Requirements.  (1)  All  requirements 
set  forth  in  §  101.14  shall  be  met. 

(2)  Specific  requirements,  (i)  Nature 
of  the  claim.  A  health  claim  associating 
diets  high  in  oatmeal  or  oat  bran  with 
reduced  risk  of  coronary  heart  disease 
may  be  made  on  the  label  or  labeling  of 
a  food  described  in  paragraph  (c)(2)(iii) 
of  this  section,  provided  that: 

(A)  The  claim  states  that  oatmeal  or 
pat  bran  'may'"  or  "might"  reduce  the 
risk  of  heart  disease. 

(B)  In  specifying  the  disease,  the 
claim  uses  the  following  terms:  "heart 
disease"  or  "coronary  heart  disease." 

(C)  The  claim  states  that: 

(1)  Diets  high  in  oatmeal  or  oat  bran 
may  reduce  the  risk  of  coronary  heart 
disease;  and 

[2]  The  effect  of  dietary  intake  of 
oatmeal  or  oat  bran  on  the  risk  of 
coronary  heart  disease  is  particularly 
evident  when  these  foods  are  consumed 


as  part  of  a  diet  that  is  low  in  saturated 
fat  and  cholesterol. 

(D)  The  claim  does  not  attribute  any 
degree  of  risk  reduction  for  coronary 
heart  disease  to  diets  high  in  oat  bran  or 
oatmeal  and  low  in  saturated  fat  and 
cholesterol. 

(E)  The  claim  does  not  imply  that 
consumption  of  oat  bran  or  oatmeal  is 
the  only  recognized  means  of  achieving 
a  reduced  risk  of  coronary  heart  disease. 

(ii)  Presentation  of  the  claim.  All  of 
the  elements  listed  in  paragraph  (c)(2)(i) 
of  this  section  must  be  included  in  one 
presentation  of  the  claim  displayed 
prominently  on  the  label  or  in  the 
labeling  on  which  the  claim  appears. 
Other  presentations  of  the  claim  on  that 
label  or  labeling,  including  on  the 
principal  display  panel,  need  not 
include  the  information  in  paragraph 
(c)(2)(i)(C)(2)  of  this  section  provided 
that,  displayed  prominently  and  in 
immediate  proximity  to  a  shortened 
statement  of  the  claim,  the  following 
referral  statement  is  used:  "See 

for  more  information"  with 

the  blank  filled  in  with  the  identity  of 
the  panel  on  which  is  presented  the 
statement  of  the  claim  that  includes  all 
of  the  elements  in  paragraph  (c)(2)(i)  of 
this  section. 

(A)  The  referral  statement  "See 
[appropriate  panel]  for  more 
information"  shall  be  in  easily  legible 
boldface  print  or  type,  in  distinct 
contrast  to  other  printed  or  graphic 
matter,  that  is  no  less  than  that  required 
by  §  101.105(1)  for  net  quantity  of 
contents,  except  where  the  size  of  the 
claim  is  less  than  2  times  the  required 
size  of  the  net  quantity  of  contents 
statement,  in  which  case  the  referral 
statement  shall  be  no  less  than  one-half 
the  size  of  the  claim  but  no  smaller  than 
one-sixteenth  of  an  inch. 

(B)  The  referral  statement  shall  be 
immediately  adjacent  to  any 
presentation  of  the  health  claim  that 
does  not  include  all  of  the  elements  in 
paragraph  (c)(2)(i)  of  this  section,  and 
there  may  be  no  intervening  material 
between  the  claim  and  the  referral 
statement.  If  the  abbreviated  health 
claim  appears  on  more  than  one  panel 
of  the  label,  the  referral  statement  shall 
be  adjacent  to  the  claim  on  each  panel 
except  for  the  panel  that  bears  the  full 
health  claim,  where  it  may  be  omitted. 

(iii)  Nature  of  the  food.  (A)  The  food 
shall  contain  no  less  than  20  g  oatmeal 
or  13  g  oat  bran  that  provides,  without 
fortification,  at  least  1  g  of  P-glucan 
soluble  fiber  per  reference  amount 
customarily  consumed.  Beta-glucan  will 
be  determined  by  method  No.  992.28 
from  the  "Official  Methods  of  Analysis 
of  the  Association  of  Official  Analytical 
Chemists,"  15th  ed.  (1993),  which  is 


incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
Association  of  Official  Analytical 
Chemists,  481  North  Frederick  Ave., . 
suite  500,  Gaithersburg.  MD  20877- 
2504,  or  may  be  examined  at  the  Center 
for  Food  Safety  and  Applied  Nutrition's 
Library,  200  C  St.  SW.,  rm.  3321. 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  St., 
NW..  suite  700.  Washington.  DC; 

(B)  The  food  shall  meet  the  nutrient 
content  requirements  in  §  101.62  for  a 
"low  saturated  fat,"  "low  cholesterol," 
and  "low  fat"  food. 

(d)  Optional  information.  (1)  The 
claim  may  state  that  the  development  of 
heart  disease  depends  on  many  factors 
and  may  identify  one  or  more  of  the 
following  risk  factors  for  heart  disease 
about  which  there  is  general  scientific 
agreement:  A  family  history  of  coronary 
heart  disease;  elevated  blood  total  and 
LDL-cholesterol;  excess  body  weight; 
high  blood  pressure;  cigarette  smoking; 
diabetes;  and  physical  inactivity.  The 
claim  may  also  provide  additional 
information  about  the  benefits  of 
exercise  and  management  of  body 
weight  to  help  lower  the  risk  of  heart 
disease. 

(2)  The  claim  may  state  that  the 
relationship  between  intake  of  oat  bran 
and  oatmeal  and  reduced  risk  of  heart 
disease  is  through  the  intermediate  link 
of  "blood  cholesterol"  or  "blood  total- 
and  LDL-cholesterol." 

(3)  The  claim  may  include 
information  from  paragraphs  (a)  and  (b) 


of  this  section,  which  summarize  the 
relationship  between  oat  bran  or 
oatmeal  and  coronary  heart  disease  and 
the  significance  of  the  relationship. 

(4)  The  claim  may  state  that  oat  bran 
and  oatmeal  are  good  sources  of  dietary 
fiber,  particularly  soluble  fiber.  In 
referring  to  the  oat  fiber  component,  the 
claim  may  use  the  terms  "fiber," 
"dietary  fiber,"  or  "soluble  fiber."  If  the 
claim  uses  the  term  soluble  fiber,  the 
total  soluble  fiber  content  shall  be 
declared  in  the  nutrition  information 
panel,  consistent  with 
§101.9(c)(6)(i){A). 

(5)  The  claim  may  state  that  a  diet  low 
in  saturated  fat  and  cholesterol  and  high 
oatmeal  or  oat  bran  is  consistent  with 
"Nutrition  and  Your  Health:  Dietary 
Guidelines  for  Americans,"  U.S. 
Department  of  Agriculture  (USDA)  and 
Department  of  Health  and  Human 
Services  (DHHS),  Government  Printing 
Office  (GPO); 

(6)  The  claim  may  state  that 
individuals  with  elevated  blood  total- 
and  LDL-cholesterol  should  consult 
their  physicians  for  medical  advice  and 
treatment.  If  the  claim  defines  high  or 
normal  blood  total-  and  LDL-cholesterol 
levels,  then  the  claim  shall  state  that 
individuals  with  high  blood  cholesterol 
should  consult  their  physicians  for 
medical  advice  and  treatment; 

(7)  The  claim  may  include 
information  on  the  number  of  people  in 
the  United  States  who  have  heart 
disease.  The  sources  of  this  information 
shall  be  identified,  and  it  shall  be 
current  information  from  the  National 


Center  for  Health  Statistics,  the  National 
Institutes  of  Health,  or  "Nutrition  and 
Your  Health:  Dietary  Guidelines  for 
Americans,"  USDA  and  DHHS,  GPO; 

(8)  The  claim  may  provide 
information  about  the  amounts  of  oat- 
containing  food,  e.g.,  bowls,  servings, 
slices,  to  be  consumed  in  a  day. 

(e)  Model  health  claim.  The  following 
model  health  claims  may  be  used  in 
food  labeling  to  describe  the 
relationship  between  oat  bran  and 
oatmeal  and  reduced  risk  of  heart 
disease: 

(1)  The  following  is  an  example  of  a 
full  claim:  Diets  high  in  [oat  bran/ 
oatmeal]  and  low  in  saturated  fat  and 
cholesterol  may  reduce  the  risk  of  heart 
disease. 

(2)  The  following  are  examples  of  a 
shortened  claim: 

(A)  [Front  panel]  Diets  high  in  [oat 
bran  or  oatmeal]  may  reduce  the  risk  of 
heart  disease 

See  [side/back]  panel  for  more 
information 

(B)  [Front  panel]  Eating  [oat  bran  or 
oatmeal]  daily  may  reduce  heart  disease 
risk 

See  [side/back]  panel  for  more 
information 

Dated:  December  22, 1995. 
William  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

Note:  The  following  tables  will  not  appear 
in  the  Code  of  Federal  Regulations. 
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DEPARTMENT  OF  Tht  TREASURY 
in'er"  1    si^venue  S«rvice 

nL-0075-«2] 

D*?''r  rion  of  Foreign  Base  Company 
income  and  Foreign  Personal  Holding 
Company  Income  of  a  Controlled 
f^   reiqn  Corporation;  Hearing 
Cancedation 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACnON:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  definition  of  subpart  F  income 
and  foreign  personal  holding  company 
income  of  a  controlled  foreign 
corporation  and  the  allocation  of 
deficits  for  purposes  of  computing  the 
deemed-paid  foreign  tax  credit. 

DATES:  The  public  hearing  originally 
scheduled  for  Thursday.  January  4. 
1996,  beginning  at  10  a.m.  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190.  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  952,  954(c) 
and  960  of  the  Internal  Revenue  Code. 
A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing  appearing  in 
the  Federal  Register  for  Thursday, 
September  7,  1995  (60  FR  46548), 
announced  that  the  public  hearing  on 
proposed  regulations  under  sections 
^952.  954(c)  and  960  of  the  Internal 
Revenue  Code  would  be  held  on 
Thursday,  January  4,  1996,  beginning  at 
10  a.m.,  in  the  IRS  Auditorium.  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  N\V.,  Washington,  D.C. 

The  public  hearing  scheduled  for 
Thursday.  January  4.  1996,  is  cancelled. 
Cynthia  E.  Grigsby, 

Chief.  Reguhtions  Unit,  Assistant  Chief 
Counsel  (Corporate). 

|FR  aoc.  95-31581  Filsd  12-29-95:  11:24 
am] 

BiLUNG  CODE  4830-01 -M 


26  CFR  Parts  1  and  301 

[lA-41-93] 
R1N1545-AS04 

Automatic  Extension  of  Time  for  Filing 
Individual  Income  Tax  Returns 

AGENCY:  hitemal  Revenue  Service  (IRS). 
Treasury. 

ACTXM:  Notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  reflect  the  new 
procedures  for  obtaining  an  automatic 
extension  of  time  to  file  an  individual 
income  tax  return.  The  text  of  the 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  This  document 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  April  1,  1996.  Outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  May  8,  1996, 
beginning  at  10:00  a.m.  must  be 
received  by  April  1,  1996. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (IA-41-93),  room 
5228,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand  delivered 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:DOM:CORP:R  (IA-41-93), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Margaret  A.. 
Owens.  202-622-6232  (not  a  toll-free 
number).  Concerning  submissions  and 
the  public  hearing.  Michael  Slaughter. 
202-622-7190  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 


Revenue  Service.  Attn:  IRS  Repons 
Clearance  Officer,  T:FP.  Washington.  EX: 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
March  4, 1996. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collection  of  information  is  in 
S  1.6081-4T(a).  This  information  is 
required  by  the  IRS  to  monitor  the  filing 
of  individual  income  tax  returns.  This 
information  will  be  used  to  determine 
which  individuals  need  automatic  4- 
month  extensions  of  time  to  file.  The 
likely  respondents  are  individuals  or 
households.  Responses  to  this  collection 
of  information  are  required  to  obtain  a 
benefit  (an  automatic  4-month  extension 
of  time  to  file  an  individual  income  tax 
return). 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Estimates  of  the  reporting  burden  in 
this  Notice  of  Proposed  Rulemaking  will 
be  reflected  in  the  burden  of  Form  4868. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register 
contain  amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  and  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  part  301).  The 
temporary  regulations  provide  rules 
relating  to  obtaining  an  automatic  4- 
month  extension  of  time  to  file  an 
individual  income  tax  return.  The  text 
of  the  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  these 
proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  rules,  and  therefore, 
a  Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 


Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (BJ  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  May  8, 1996.  at  10:00  a.m.,  at  the  IRS 
Auditorium.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  April  1,  1996,  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (signed  original  and  eight  (8) 
copies)  by  April  1,  1996. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  comments  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Margaret  A.  Owens,  Office 
of  the  Assistant  Chief  Counsel  (Income 
Tax  &  Accounting),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Fart  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *   *  * 


Par.  2.  Section  1.6081-4  is  amended 
by: 

1.  Revising  paragraph  (a). 

2.  Adding  paragraph  (d). 

The  revised  and  added  provisions 
rnad  a<;  fnllnvv^: 

§  '  6081-1     Autc^at  :  ^^Tension  of  timefor 
filing  individua!  incense  :ax  retums. 

IThe  text  ol  proposed  paragraphs  (a)  and 
(d)  are  the  same  as  the  text  of  §  1.6081- 
4T  (a)  and  (d)  published  elsewhere  in 
this  issue  of  the  Federal  Register]. 

PART301~PROCEDURF  AND 
ADMINISTRATION 

Par.  3.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

Par.  4.  In  §301.6651-1.  paragraph 
(c)(3)  is  revised  to  read  as  follows: 


§301.6651-1 
pay  tax. 


^allure  to  file  tax  retum  or  to 


(c)(3)  (The  text  of  this  proposed 
paragraph  (c)(3)  is  the  same  as  the  text 
of  §301.6651-lT(c)(3)  published 
elsewhere  in  this  issue  of  the  Federal 
Rpgisfer]. 
■         •         *         *        * 

Margaret  Milner  Ricliardson. 

Commissioner  of  Internal  Revenue. 
(FR  Doc  96-1 1 5  Filed  1-3-96;  8:45  am] 

BILLING   CODE    46,>CM)1-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
[DoD6010  8-Ri 

Civilian  Health  and  Medic.3  P-ogram  of 
the  Uniformed  Services  sCHAMPUS); 
Individual  Case  Management 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule 
implements  provisions  of  the  1993 
National  Defense  Authorization  Act 
which  allows  the  Secretary  of  Defense  to 
establish  a  case  management  program 
for  CHAMPUS  beneficiaries  with 
extraordinary  medical  or  psychological 
disorders  and  to  allow  such 
beneficiaries  medical  or  psychological 
services,  supplies,  or  durable  medical 
equipment  excluded  by  law  or 
regulation  as  a  CHAMPUS  benefit. 
Under  this  program,  waiver  of  benefit 
limits  to  the  Basic  CHAMPUS  program 
may  be  authorized  for  beneficiaries 
when  the  provision  of  such  services  or 
supplies  is  cost  effective  and  clinically 


appropriate,  as  compared  to  historical  or 
projected  CHAMPUS/MTF  utilization  of 
health  care  services.  It  is  designed  to 
develop  a  cost-effective  plan  of  care  by 
targeting  appropriate  resources  to  meet 
the  individual  needs  of  the  beneficiary. 
DATES:  Written  public  comments  must 
be  received  on  or  before  March  4,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  Deborah  Kamin,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  (703)-697-8975. 
SUPPLEMENTARY  INFORMATION:  The 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
supplements  the  availability  of  health 
care  in  military'  hospitals  and  clinics. 
Case  management  centering  on  a 
multidisciplinary  treatment  approach 
offers  the  beneficiary  and  provider 
assurance  that  specific  services  and 
supplies  are  allowable  as  CHAMPUS 
benefits  and  provides  an  opportunity  to 
use  those  benefits  efficiently. 

Statutory  Authority 

The  case  management  program  is 
based  on  the  authority  of  10  U.S.C. 
1079(a)(17),  which  provides: 

The  Secretary  of  Defense  may  establish  a 
program  for  the  individual  case  management 
of  a  person  covered  by  this  section  or  section 
1086  of  this  title  who  has  extraordinary 
medical  or  psychological  disorders  and. 
under  such  a  program,  may  waive  tjenefit 
limitations  contained  in  paragraphs  (5)  and 
(13)  of  this  subsection  or  section  1077(b)(1) 
of  this  title  and  authorize  the  payment  for 
comprehensive  home  health  care  services, 
supplies,  and  equipment  if  the  Secretary 
determines  that  such  a  waiver  is  cost 
effective  and  appropriate. 

Case  Management 

The  CHAMPUS  individual  case 
management  program  seeks  to  achieve 
cost  effective  quality  health  care  by 
considering  alternatives  to  inpatient 
hospitalization  and  by  recommending  a 
waiver  of  the  current  CHAMPUS  benefit 
limits  that,  when  provided  in  lieu  of 
inpatient  care  (or  to  prevent  recurrent 
hospitalizations),  are  cost  effective  and 
clinically  appropriate.  Waivers  of 
benefit  limits  must  be  approved  and 
coordinated  by  the  case  manager  and 
may  include,  but  not  be" limited  to 
services  or  supplies  such  as  home 
health  care,  medical  supplies,  back-up 
durable  medical  equipment,  extended 
skilled  nursing  care  and  home  health 
aides.  CHAMPUS  case  managers  will  be 
employees  or  contractors  of  the 
Department  of  Defense.  We  propose  to 
add  to  section  199.4  authorization,  as  a 
case  management  related  benefit  and  on 
a  case-by-case  basis,  services  or  supplies 
that  would  otherwise  be  excluded  as 
non-medical  or  duplicate  durable 
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equipment,  custcxlial  care,  or 
domiciliary  care.  We  also  pro(>ose  to 
add  definitions  for  waiver  of  benefit 
limits,  case  management,  case  manager, 
case  management  multidisciplinary 
team,  extraordinary  condition,  and 
primary  caregiver. 

Eligibility 

A  beneficiary's  eligibility  for 
participation  in  the  CHAMPUS  case 
management  program  is  dependent  on: 
(1)  The  presence  of  an  extraordinary 
medical  or  psychological  condition 
which  has  resulted  in  high  utilization  of 
CHAMPUS/MTF  resources  in  an 
inpatient  setting,  (2)  the  cost- 
effectiveness  of  providing  services  of 
supplies  outside  inpatient  settings,  and 
(3)  the  willingness  of  the  beneficiary  to 
participate,  and  (4)  the  presence  of  a 
primary  caregiver  in  the  home  when  the 
services  provided  include  home  health 
care. 

Role/Purpose  of  a  Primary  Caregiver 

Candidates  for  this  program  will 
require  a  level  of  support  which  cannot 
occur  safely  outside  an  inpatient  setting 
unless  there  is  a  primary  caregiver  in 
the  home.  Therefore,  the  presence  of  a 
primary  caregiver  to  provide  services  is 
a  pre-condition  of  participation.  We 
envision  that,  in  most  cases,  the  role  of 
primary  caregiver  will  fall  to  members 
of  the  beneficiary's  family. 

Covered  Services 

A  list  of  services  or  supplies  that  may 
be  covered  as  a  waiver  of  benefit  Umits 
will  not  be  established.  Rather,  we 
propose  that,  under  the  case 
management  program,  clinically 
appropriate  services  and/or  supplies 
may  be  provided  when  those  services  or 
supplies  are  cost  effective. 

Custodial  Care 

The  provision  of  custodial  care  as  a 
waiver  of  benefit  limits  is  proposed  as 
a  transitional  benefit  for  patients  and 
families  facing  extraordinary  medical  or 
psychological  conditions.  To  qualify  for 
this  waiver  of  benefit  limits,  the 
following  conditions  must  be  met:  (1) 
The  patient  must  have  been 
rehospitalized  for  exacerbations  or 
complications  of  his/her  custodial 
condition  on  a  recurring  basis  in  the 
prior  year,  (2)  The  proposed  treatment 
must  be  cost  effective  when  compared 
to  alternative  treatment  which  would 
otherwise  occur,  (3)  The  patient's 
condition  at  referral  for  case 
management  is  either  acute  or  there  are 
indicators  of  a  rapidly  approaching 
acute  episode,  and  (4)  There  must  be  a 
primary  caregiver. 


We  expect  individual  patients  will 
require  varying  levels  of  support  and 
time  to  stabilize  in  the  home 
environment.  We  propose  a  maximum 
of  30  (thirty)  days  for  custodial  care 
under  case  management.  However,  this 
rule  would  allow  case  managers  to 
extend  the  period  of  time  beyond  thirty 
days  when  it  is  considered  cost  effective 
to  do  so. 

Prior  Authorization 

Prior  authorization  from  case 
managers  will  be  required  before  the 
delivery  of  any  case  managed  benefits. 
Because  eligibility  for  a  waiver  of 
benefit  limits  is  based  on  an  indepth 
assessment  of  medical  needs,  as  well  as 
the  cost  effectiveness  and  clinical 
appropriateness  of  alternate  services, 
any  services  provided  absent  prior 
authorization  will  not  be  covered  by 
CHAMPUS.  Retrospective  requests  for 
coverage  under  this  program  will  not  be 
authorized. 

Military  Health  Services  System 
Resource  Management 

To  ensure  cost  efficient  as  well  as  cost 
effective  use  of  resources,  the 
Department  of  Defense  will  include  case 
management  requirements,  as  described 
in  this  rule,  in  nationwide  managed  care 
support  contracts  now  being  procured. 
Managed  care  support  contractors  will 
be  authorized  to  make  available  case 
management  services  to  Military 
Medical  Treatment  Facilities.  In  areas 
where  transitinn  to  managed  care 
support  contracts  has  not  occurred,  case 
management  services  will  be  provided 
through  existing  regional  peer  review 
organizations  (Regional  Review  Centers, 
or  RRCs).  MTFs  will  be  provided  the 
opportunity  to  refer  potential  candidates 
to  the  appropiiate  CHAMPUS  case 
manager.  Where  possible.  Military 
Medical  Treatment  Facilities  will 
provide  care  and  services  or  supplies  in 
support  of  regional  case  management 
programs. 

Beneficiary  Acknowledgment 

Case  management  is  a  collaborative 
process  among  the  case  manager, 
beneficiary,  primary  caregiver,  and 
professional  health  care  providers.  For 
case  management  to  be  successful,  the 
beneficiary  and  primary  caregiver  must 
participate  in  the  process  and  be  aware 
of  and  agree  with  the  requirements  of 
the  program.  To  document  the 
understanding  of  their  roles,  rights  and 
responsibilities,  a  standard 
acknowledgment,  signed  by  the 
beneficiary  (or  representative)  and  the 
primary  caregiver,  will  be  required  prior 
to  the  start  of  case  management  services. 


CHAMPUS  HHC/HHC-CM 
Demonstration 

The  1986  Home  Health  Care  and  1988 
Home  Health  Care-Case  Management 
Demonstration  projects  were  develof)ed 
to  test  whether  case  management, 
coupled  with  home  health  care  benefits, 
could  reduce  medical  costs  and  improve 
services  to  CHAMPUS  beneficiaries. 
Under  the  1986  demonstration,  case 
management  services  were  limited  to 
beneficiaries  who,  in  the  absence  of  case 
managed  home  health  care,  would  have 
remained  hospitalized.  The  1988 
program  was  less  restrictive  dnd  no 
longer  required  case  management 
services  only  as  a  substitute  for 
continued  hospitalization.  The 
effectiveness  of  methods  for  identifying 
potentially  eligible  beneficiaries  and 
establishing  the  clinical  appropriateness 
and  cost-effectiveness  of  services 
provided  was  addressed  by  the  General 
Accounting  Office  (GAO).  In  their 
report,  "DEFENSE  HEALTH  CARE: 
Further  Testing  and  Evaluation  of  Case 
Management  Home  Care  Is  Needed,"  the 
GAO  identified  a  need  for  stronger  cost 
controls  and  improved  targeting  of 
potential  candidates  before 
implementation  of  a  permanent  case 
management  program  under  CHAMPUS. 
While  the  GAO  identified  some 
weaknesses  in  both  demonstrations,  the 
more  restrictive  design  of  the  1986 
program  was  seen  as  one  which 
presented  an  acceptable  level  of  risk  to 
the  government.  With  the  GAO's 
recommendations  and  observations  in 
mind,  the  Department  is  proposing  a 
CHAMPUS  case  management  program 
which  is  limited  to  beneficiaries  who 
would  remain  hospitalized  in  the 
absence  of  such  a  program,  or  who  have 
demonstrated  a  recent  history  of 
multiple  inpatient  episodes. 

Regulatory  Procedures 

Executive  Order  (EO)  12866  requires 
that  a  comprehensive  regulatory  impact 
analysis  be  performed  on  any 
economically  significant  regulatory 
action,  defined  as  one  which  would 
result  in  an  annual  effect  of  $100 
million  or  more  on  the  national 
economy  or  which  would  have  other 
substantial  impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  is  a  significant 
regulatory  action  under  EO  12866  and 
has  been  reviewed  by  the  Office  of 
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Management  and  Budget.  In  addition, 
we  certify  that  this  proposed  rule  will 
not  significantly  affect  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule,  as  written,  imposes  no 
burden  as  defined  by  the  Paperwork 
Reduction  Act  of  1995.  If  however,  any 
program  implemented  under  this  rule 
causes  such  a  burden  to  be  imposed, 
approval  therefore  will  be  sought  of  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Act,  prior  to 
implementation. 

List  of  Subjects  in  32  CKK  V.h7^  199 

Claims,  handicapped,  health 
insurance,  and  military  personnel. 

Accordingly.  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.2(b)  is  amended  by 
adding  new  definitions  in  alphabetical 
order:  I 

§  199.2    Definitions. 

***** 

Case  management.  Case  management 
is  a  collaborative  process  which 
assesses,  plans,  implements, 
coordinates,  monitors,  and  evaluates  the 
options  and  services  required  to  meet  an 
individual's  health  needs,  using 
communication  and  available  resources 
to  promote  quality,  cost  effective 
outcomes. 

Case  manager.  A  licensed  register 
nurse  or  licensed  social  worker  who  has 
a  minimum  of  two  (2)  years  of  case 
management  experience. 
***** 

Extraordinary  condition.  A  complex 
clinical  condition  which  resulted,  or  is 
expected  to  result,  in  inpatient 
CHAMPUS/MTF  costs  or  utilization 
above  a  threshold  established  by  the 
Director.  OCHAMPUS,  or  designee. 
***** 

Primary  caregiver.  An  individual  who 
renders  to  a  beneficiary  services  to 
support  the  essentials  of  daily  living  (as 
defined  in  §  199.2)  and  specific  services 
essential  to  the  safe  management  of  the 
beneficiary's  condition. 
***** 

Waiver  of  benefit  limits.  Coverage, 
under  the  Case  Management  Program,  of 
medical  care,  services,  and  or 
equipment  not  otherwise  a  benefit 
under  the  Basis  CHAMPUS  program. 


3.  Section  199.4  is  amended  by 
adding  new  paragraphs  (e)(20)  and  (i)  as 
follows: 

§199  4     Basic  program  benefits. 

(e)  Special  benefit  information. 

***** 

(20)  Case  management  services.  As 
part  of  case  management  for 
beneficiaries  with  complex  medical  or 
psychological  conditions,  payment  for 
services  or  supplies  not  otherwise 
covered  by  the  Basic  CHAMPUS 
program  may  be  authorized  when  they 
are  provided  in  accordance  with 
§  199. 4(i).  Waiver  of  benefit  limits  to  the 
basic  CHAMPUS  program  may  be  cost 
shared  where  it  is  demonstrated  that  the 
absence  of  such  services  would  result  in 
the  exacerbation  of  an  existing 
extraordinary  condition,  as  defined  in 
§  199.2.  to  the  extent  that  frequent  or 
extensive  institutional  services  are 
required;  and  such  services  are  a  cost 
effective  alternative  to  the  Basic 
CHAMPUS  program. 
***** 

(i)  Case  management  program. 

(1)  In  general.  Case  management,  as  it 
applies  to  this  program,  provides  a 
collaborative  process  among  the  case 
manager,  beneficiary,  primary  caregiver, 
professional  health  care  providers  and 
funding  sources  to  meet  the  medical 
needs  of  an  individual  with  an 
extraordinary  condition.  It  is  designed 
to  promote  quality  and  cost-effective 
outcomes  through  assessment,  planning, 
implementing,  monitoring  and 
evaluating  the  options  and  services 
required.  Payment  for  services  or 
supplies  not  otherwise  covered  by  the 
basic  CHAMPUS  program  may  be 
authorized  when  they  are  provided  in 
accordance  with  this  paragraph  (i). 
Waiver  of  benefit  limits  may  be  cost- 
shared  where  it  is  demonstrated  that  the 
absence  of  such  services  would  result  in 
the  exacerbation  of  an  existing 
extraordinary  condition,  as  defined  in 

§  199.2.  to  the  extent  that  frequent  or 
extensive  hospitalizations  are  required; 
and  such  services  are  a  cost-effective 
alternative  to  the  Basic  CHAMPUS 
program. 

(2)  Applicability  of  case  management 
program.  A  CHAMPUS  eligible 
beneficiary  may  participate  in  the  case 
management  program  if  he/she  has  an 
extraordinary  condition  which  is 
disabling  and  requires  inpatient  care  at 
a  CHAMPUS-covered  level-of-care.  The 
medical  or  psychological  condition 
must  also: 

(i)  Be  contained  in  the  latest  revision 
of  the  International  Classification  of 
Diseases  Clinical  Modification,  or  the 


Diagnostic  and  Statistical  Manual  of 
Mental  Disorders; 
(ii)  Meet  at  least  one  of  the  following: 

(A)  Demonstrate  a  prior  history  of 
frequent,  multiple  inpatient  admissions, 
generating  high  CHAMPUS  costs  in  the 
year  immediately  preceding  eligibility 
for  the  case  management  program;  or 

(B)  Require  clinically  appropriate 
services  or  supplies  from  multiple 
providers  to  address  an  extraordinary 
condition;  and 

(iii)  More  cost  effectively  and  in  a 
more  clinically  appropriate  manner  be 
treated  at  a  less  resource  intensive  level 
of  care. 

(3)  Prior  authorization  required. 
Services  or  supplies  allowable  as  a 
benefit  exception  under  this  Section 
shall  be  cost-shared  only  when  a 
beneficiary's  entire  treatment  has 
received  prior  authorization  through  an 
individual  case  management  program. 

(4)  Cost  effectiveness  requirement. 
Treatment  cost  effectiveness  shaltbe 
calculated  as  the  reduction  in  the  cost 
to  the  Department  of  Defense  for 
proposed  treatment  which  substitutes 
individual  case  management  services  for 
more  expensive  care  which  would  have 
otherwise  been  reimbursed  under  the 
basic  program.  Generally,  cost 
effectiveness  determinations  will 
involve  comparisons  between 
treatments  primarily  using  an  inpatient 
setting  and  those  primarily  using  an 
outpatient  or  in-home  setting.  Treatment 
must  meet  the  requirements  of 
appropriate  medical  care  as  defined  in 
§199.2. 

(5)  Limited  waiver  of  exclusions  and 
limitations.  Limited  waivers  of 
exclusions  and  limitations  normally 
applicable  to  the  basic  program  may  be 
granted  for  specific  services  or  supplies 
only  when  a  beneficiary's  entire 
treatment  has  received  prior 
authorization  through  the  individual 
case  management  program  described  in 
this  paragraph  (i).  The  Director, 
OCHAMPUS  may  grant  a  patient- 
specific  waiver  of  benefit  limits  for 
services  or  supplies  in  the  following 
categories,  subject  to  the  waiver 
requirements  of  this  section. 

fi)  Durabje  equipment.  The  cost  of  a 
device  or  apparatus  which  does  not 
qualify  as  Durable  Medical  Equipment 
(as  defined  in  §  199.2)  or  back-up 
durable  medical  equipment  may  be 
shared  when  determined  by  the 
Director,  OCHAMPUS  to  be  cost- 
effective  and  clinically  appropriate. 

(ii)  Custodial  Care.  The  cost  of 
services  or  supplies  rendered  to  a 
beneficiary  that  would -otherwise  be 
excluded  as  custodial  care  (as  defined  in 
§  199.2)  may  be  cost-shared  for  a  period 
of  30  (thirty)  days  when  determined  by 
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the  Director.  CXJHAMPUS.  to  be  cost 
effective  and  clinically  appropriate.  To 
qualify'  for  a  waiver  of  benefit  limits  of 
custodial  care,  the  patient  must  meet  all 
eligibility  requirements  of  this 
paragraph  (i).  including  an  acute 
condition  or  an  acute  exacerbation  of  a 
chronic  condition. 

(A)  The  patient  must  have  been 
rehospitalized  for  exacerbations  or 
complications  of  his/her  custodial 
condition  on  a  recurring  basis  in  the 
prior  year; 

(B)  The  proposed  case  management 
treatment  must  be  cost  effective  when 
compared  to  alternative  treatment 
which  would  otherwise  occur; 

(C)  The  patient's  condition  at  referral 
for  case  management  is  either  acute  or 
th^re  are  indicators  of  a  rapidly 
approaching  acute  episode;  and 

(D)  There  is  a  primary'  caregiver.  ■ 
(iii)  Domiciliary  care.  The  cost  of 

services  or  supplies  rendered  to  a 
beneficiary  that  would  otherwise  be 
excluded  as  domiciliary  care  (as  defined 
in  §  199.2)  may  be  shared  when 
determined  by  the  Director. 
OCHAMPUS  to  be  cost  effective  and 
clinically  appropriate. 

(iv)  In  home  services.  The  cost  of  the 
following  in-home  services  may  be 
shared  when  determined  by  the 
Director.  OCHAMPUS  to  be  cost 
effective  and  clinically  appropriate: 
nursing  care,  physical.n)ccupational, 
speech  therapy,  medical  social  services, 
intermittent  or  part-time  services  of  a 
home  health  aide,  beneficiary 
transportation  required  for  treatment 
plan  implementation,  and  training  for 
the  beneficiary  and  primary  caregiver 
sufficient  to  allow  them  to  assume  all 
feasible  responsibility  for  the  care  of  the 
beneficiary  that  will  facilitate  movement 
of  the  beneficiary  to  the  least  resource- 
intensive,  clinically  appropriate  setting. 
(Qualifications  for  home  health  aideb 
shall  be  based  on  the  standards  at  42 
CFR  484.36.) 

(v)  Waiver  of  custodial  care  limits. 
The  Director.  OCHAMPUS  may.  in 
extraordinary  cases,  waive  the  custodial 
care  day  limits  described  in  paragraph 
(e)(5)(ii)  of  this  section  and  authorize 
this  exception  to  benefits  beyond  the  30- 
day  limit.  The  criteria  for  waiver  of  the 
30-day  limit  shall  be  those  set  in 
paragraph  (e)(5)(ii)  of  this  section. 
Additionally,  there  must  be  a  specific 
determination  that  discontinuation  of 
this  waiver  of  benefit  limits  will  result 
in  immediate  onset  or  exacerbation  of 
an  acute  care  episode  and  require 
hospitalization  or  services  or  supplies 
which  increase  significantly  the  cost 
and  intensity  of  care. 

(6)  Case  management 
acknowledgment.  The  beneficiary,  or 


representative,  and  the  primary 
caregiver,  shall  sign  a  case  management 
acknowledgment  as  a  prerequisite  to 
prior  authorization  of  case  management 
services.  The  acknowledgment  shall 
include,  in  part,  all  of  the  following 
provisions: 

(i)  The  right  to  participate  fully  in  the 
development  and  ongoing  assessment  of 
the  treatment; 

(ii)  That  all  health  care  services  for 
which  CHAMPUS  cost  sharing  is  sought 
shall  be  authorized  by  the  case  manager 
prior  to  their  delivery; 

(iii)  That  there  are  limitations  in 
scope  and  duration  of  the  planned  case 
management  treatment,  including 
provisions  to  transition  to  other 
arrangements; 

(iv)  The  conditions  under  which  case 
management  services  are  provided, 
including  the  requirement  that  the 
services  must  be  cost  effective  and 
clinically  appropriate;  and 

(v)  That  a  beneficiary's  participation 
in  the  case  management  program  shall 
be  discontinued  for  any  of  the  following 
reasons: 

(A)  The  loss  of  CHAMPUS  eligibility; 

(B)  A  determination  that  the  services 
or  supplies  provided  are  not  cost 
effective  or  clinically  appropriate; 

(C)  The  beneficiary,  or  representative, 
and/or  primary  caregiver,  terminates 
participation  in  writing; 

(D)  The  beneficiary  and/or  primary 
caregiver's  failure  to  comply  with 
requirements  in  this  paragraph  (i);  or 

(E)  A  determination  that  the 
beneficiary's  condition  no  longer  meets 
the  requirements  of  participation  as 
described  in  this  paragraph  (i). 

(7)  Other  administrative  requirements. 

(i)  Qualified  providers  of  services  or 
items  not  covered  under  the  basic 
program,  or  who  are  not  otherwise 
eligible  for  CHAMPUS-authorized 
status,  may  be  authorized  for  a  time- 
limited  period  when  such  authorization 
is  essential  to  implement  the  planned 
treatment  under  case  management.  Such 
providers  must  not  be  excluded  or 
suspended  as  a  CHAMPUS  provider, 
and  must  agree  to  participate  on  all 
claims  related  to  the  case  management    • 
treatment. 

(ii)  Retrospective  requests  for 
authorization  of  waiver  of  benefit  limits 
will  not  be  considered.  Authorization  of 
waiver  of  benefit  limits  is  allowed  only 
after  all  other  options  for  services  or 
supplies  have  heen  considered  and 
either  appropriately  utilized  or 
determined  to  be  clinically 
inappropriate  and/or  not  cost-effective. 

(iii)  Experimental  or  investigational 
treatment  or  procedures  shall  not  be 
cost-shared  as  an  exception  to  standard 
benefits  under  this  part. 


(iv)  CHAMPUS  case  management 
services  may  be  provided  by  contractors 
designated  by  the  Director. 
OCHAMPUS. 

Dated:  December  28, 1995. 
L.M.  Byniun, 

Alternate  OSD  FedemI  Register  Liaison 
Officer,  Department  of  Defense. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

(Docket  PS-1 40(b),  Notice  4] 

RIN  2137-AC34 

Areas  Unusually  Sensitive  to 
Environmental  Damage 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT 
ACTION:  Public  workshop. 

SUMMARY:  RSPA  invites  industry, 
government  representatives,  and  the 
public  to  a  third  workshop  on  unusually 
sensitive  areas  (USAs).  The  workshop's 
purpose  is  to  openly  discuss  the  guiding 
principles  for  determining  areas 
unusually  sensitive  to  environmental 
damage  from  a  hazardous  liquid 
pipeline  release.  This  workshop  is  a 
continuation  of  the  June  15-16,  1995 
and  October  17,  1995  workshops  on 
USAs. 

bATES:  The  workshop  will  be  held  on 
January  18,  1996  from  8:30  a.m.  to  4 
p.m.  Persons  who  are  unable  to  attend 
may  submit  written  comments  in 
duplicate  by  February  5.  1996.  However,- 
persons  submitting  guiding  principles  to 
be  considered  at  the  January  18 
workshop  must  do  so  by  January  12, 
1996.  Interested  persons  should  submit 
as  part  of  their  written  comments  all 
material  that  is  relevant  to  a  statement 
of  fact  or  argument.  Late  filed  comments 
will  be  considered  so  far  as  practicable. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW,  Room  6200-04, 
Washington,  DC.  Non-federal  employee 
visitors  are  admitted  into  the  DOT 
headquarters  building  through  the 
southwest  entrance  at  Seventh  and  E 
Streets.  SW.  Persons  who  want  to 
participate  in  the  workshop  should  call    • 
(202)  366-2392  or  e-mail  their  name, 
affiliation,  and  phone  number  to 
samesc@rspa.dot.gov  before  close  of 
business  January  12, 1996.  The 


workshop  is  open  to  all  interested 
persons  but  RSPA  may  limit 
participation  because  of  space 
considerations  and  the  need  to  obtain  a 
spectrum  of  views.  Callers  will  be 
notified  if  participation  is  not  open. 

Send  written  comments  in  duplicate 
to  the  Dockets  Unit,  Room  8421, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street,  SW, 
Washington.  DC  20590-0001.  Identify 
the  docket  and  notice  numbers  stated  in 
the  heading  of  this  notice. 

All  comments  and  docketed  materials 
will  be  available  for  inspection  and 
copying  in  Room  8421  between  8:30 
a.m.  and  4:30  p.m.  each  business  day.  A 
■  summary  of  the  workshop  will  be 
available  from  the  Dockets  Unit  about 
three  weeks  after  the  workshop. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames.  (202)  366-4561,  about 
this  document,  or  the  Dockets  Unit, 
(202)  366-5046,  for  copies  of  this 
document  or  other  material  in  the 
docket. 

SUPPLEMENTARY  .NK"MATION:  49  U.S.C. 
60109  requires  the  Secretary  of 
Transportation  to: 

•  Consult  with  the  Environmental 
Protection  Agency  and  describe  areas 
that  are  unusually  sensitive  to 
environmental  damage  if  there  is  a 
hazardous  liquid  pipeline  accident,  arid 

•  Establish  criteria  for  identifying 
each  hazardous  liquid  pipeline  facility 
and  gathering  line,  whether  otherwise 
subject  to  regulation,  located  in  an  area 
unusually  sensitive  to  environmental 
damage  in  the  event  of  a  pipeline 
accident. 

Consistent  with  the  President's 
regulatory  policy  (E.O.  12866).  RSPA 
wants  to  accomplish  this  congressional 
mandate  at  the  least  cost  to  society. 
Toward  this  end,  RSPA  is  seeking  early 
public  participation  in  the  rulemaking 
process  by  holding  public  workshops  at 
which  participants,  including  RSPA 
staff,  may  exchange  views  on  relevant 
issues.  RSPA  hopes  these  workshops 
will  enable  government  and  industry  to 
reach  a  better  understanding  of  the 
problem  and  the  potential  solutions 
before  proposed  rules  are  issued. 

On  June  15  and  16,  1995.  RSPA  held 
a  pubhc  workshop  to  openly  discuss  the 
criteria  being  considered  to  determine 
USAs  (60  FR  27948;  May  26,  1995). 
Participants  included  representatives 
from  the  hazardous  liquid  pipeline 
industry;  the  Departments  of  Interior. 
Agriculture,  Transportation,  and 
Commerce;  the  Environmental 
Protection  Agency;  non-government 
agencies;  and  the  public.  Participants  at 
the  workshop  requested  that  additional 


workshops  be  held  to  further  discuss 
this  complex  topic. 

On  October  17,  1995,  RSPA  held  a 
second  public  workshop  on  USAs  (60 
FR  44824;  August  29, 1995).  The  second 
workshop  focused  on  developing  a 
process  that  can  be  used  to  determine  if 
an  area  is  unusually  sensitive  to 
environmental  damage.  The  American 
Petroleum  Institute  (API)  provided 
information  on  their  current  research  on 
USAs  and  recommended  that  the  final 
definition  consider  the  resource  to  be 
protected,  the  likelihood  of  a  given 
pipeline  to  impact  that  resource,  and 
what  can  be  done  to  reduce  the  risk  to 
the  resource.  Other  participants 
recommended  integrating  factors 
concerning  the  likelihood  of  a  rupture 
occurring  and  the  severity  of  the 
consequence  into  the  USA  definition. 

Participants  at  the  workshop 
brainstormed  guiding  principles  that 
could  be  used  when  determining  if  a 
given  area  is  a  USA  and  possible  topics 
for  additional  USA  workshops.  API 
volunteered  to  conduct  mini-workshops 
to  discuss  some  of  the  technical  issues 
and  to  bring  their  findings  into  larger 
forums. 

The  following  is  a  summary  of  the 
guiding  principles  that  were  discussed 
at  the  October  17  workshop  or 
submitted  after  the  workshop  by 
members  of  the  pipeline  industry  or 
other  Federal  agencies.  The  guiding 
principles  are  separated  into  two 
categories:  Substance  and  Process. 
Guiding  principles  on  substance  relate 
to  the  criteria  that  should  be  included 
in  the  USA  definition.  Guiding 
principles  on  process  relate  to  how  to 
evaluate  the  criteria  to  be  included  in 
the  USA  definition,  the  process  to  create 
the  USA  definition,  and  how  to  apply 
the  USA  definition.  The  lists  are  not 
prioritized  or  final.  The  lists  sometimes 
include  more  than  one  recommendation 
which  may  conflict  with  one  another. 
Conflicting  views  are  labeled  a.  and  b. 
under  a  common  number  for 
comparison.  RSPA  invites  comments  on 
these  recommended  guiding  principles 
and  invites  submissions  of  additional 
guiding  principles.  This  list  and  any 
additional  guiding  principles  that  are 
submitted  to  the  docket  before  January 
12  will  be  considered  at  the  January  18 
workshop: 

Substance 

1.  Human  health  and  safety  are 
primary  concerns. 

2.  Areas  where  there  is  serious  threat 
of  contamination  to  a  drinking  water 
"zone  of  influence"  should  be 
considered  USAs. 


3a.  A  resource  must  be  subject  to  or 
threatened  by  irretrievable  loss  or  injury 
before  it  can  be  considered  a  USA.  or 

3b.  Areas  where  there  is  serious  threat 
of  contamination  to  a  significant 
environmental  or  cultural  resource 
should  be  considered  a  USA. 

4a.  USAs  are  biological  or  ecological 
in  nature  and  should  not  include 
cultural,  economic,  or  recreational 
resources.  Cultural,  economic,  or 
recreational  resources  should  be 
designated  as  separate  categories  and 
viewed  as  distinct  entities,  or 

4b.  Consider  cultural  resources  and 
Indian  tribal  concerns  when  defining 
USAs. 

5.  Only  areas  in  the  trajectory  of  a 
potential  spill,  e.g.  down  gradient, 
should  be  considered  when  determining 
USAs. 

6.  It  is  expected  that  no  pipeline 
operator  is  required  to  collect  natural 
resources  field  data  to  determine  USAs. 

7.  Highly  volatile  liquid  (HVL) 
pipelines  should  not  be  included. 

Process 

1.  The  standards  and  criteria  for 
resource  sensitivity  should  be  iiniform 
on  a  national  basis  such  that  equivalent 
resources  receive  equivalent  sensitivity 
assessments  regardless  of  regionally 
based  priorities. 

2.  The  government  agencies  should 
describe  and  identify  USAs  so  that  the 
data  will  not  be  subject  to  various 
interpretations  and  will  be  applied 
consistently. 

3.  USAs  should  be  subject  to  a 
systematic  review  process  since  USAs 
may  change  through  time  as  species 
migrate,  change  location,  or  for  other 
reasons.  The  USA  definition  should  be 
explicit  and  practical  in  application. 

4.  The  USA  definition  should  be  pilot 
tested,  complete,  and  fully  defined 
before  OPS  uses  the  definition  in 
rulemaking.  Each  part  of  the  USA 
definition  should  be  pilot  tested  for 
vahdity,  practicability,  and  workability. 

5.  Sources  ofUSA  data  should  be 
readily  available  to  the  public  and 
uniform  in  criteria  and  standards. 

6.  Data  quality  objectives  should 
include  consistency,  accuracy,  and 
extent  of  coverage. 

7.  The  extent  of  how  much  additional 
geographic  area  a  criterion  adds  should 
be  considered. 

8.  Risk  elements  mandated  in  49 
U.S.C.  §  60109  to  NOAA's  Guidance  for 
Facility  and  Vessel  Response  Plans  (59 
FR  14714;  March  29,  1994)  should  be 
applied  when  determining  USAs. 

9.  OPS  should  exempt  operators  that 
take  proactive  measures  to  minimize  the 
potential  for  spills  from  additional 
requirements  to  protect  USAs. 
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10.  Consultation  with  land  or  resource 
managers  may  be  necessary  when 
operators  consider  a  range  of 
preventative  measures  in  signiftcant 
environmental  resource  areas. 

11.  The  process  should  clarify  how 
sensitive  areas  are  protected  under  the 
Pipeline  Safety  Act  of  1992  separate  and 
apart  from  protection  under  the  Oil 
Pollution  Act  of  1990. 

Several  recommendations  were  made 
that  RSPA  has  determined  are 
acceptable  but  are  not  guiding 
principles.  These  are: 

1.  Workshops  for  each  phase  of 
developing  a  USA  definition  should 
include  appropriate  technical  experts, 
representatives,  and  field  personnel 
with  appropriate  exf)€rience  from 
agencies  as  well  as  industry. 


2.  Publii.  wornsnupb  bliuuiu  tje  u^cU 
to  gather  information  on  the  criteria  that 
will  determine  USAs.  The  USA 
definition  should  be  complete  before  its 
use  in  a  rulemaking.  The 
implementation  of  resource  assessment 
and  protection  under  the  USA 
definition  could  be  phased. 

3.  All  terms  used  in  the  USA 
deBnition  should  be  defined. 

4.  National  consistency  in  interpreting 
ail  definitions  should  be  the  goal. 

The  following  are  the  additional 
workshops  that  were  recommended 
during  the  October  17  workshop: 

1.  Guiding  Principles  Workshop. 

2.  Definitions  of  Terms  Workshop. 

3.  Source  Water  Supply  Workshop 
(Surface  and  Subsurface). 

4.  Biological  Resources  Workshop. 


5.  Cultural  Resources  and  Indian 
Tribal  Concerns  Workshop. 

6.  Pilot  Testing  Process  Workshop. 
Persons  interested  in  receiving  a 

transcript  of  the  first  workshop  or  the 
summary  of  the  second  workshop, 
material  presented  at  the  first  or  second 
workshop,  or  comments  submitted  on 
the  material  presented  in  the  first  or 
second  public  workshop  notice  should 
contact  the  Dockets  Unit  at  (202)  366- 
5046  and  reference  docket  PS-140(b). 

Issued  in  Washington.  DC,  on  December 
28,  1995. 

Cesar  DeLeon, 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 
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"MEN'  OF  AGRICULTURE 


Agricultura    Research  Sef"vice 


0  G'ant  Exclusive 


i.  ce^ 


-  it  NCY:  Agricultural  Research  Service, 

.  A. 
ACTION:  Notice  of  availability  and  intent. 

s^  MMARY:  Notice  is  hereby  given  that 
mree  Federally  owned  cultivars  of 
forage  pearl  millet.  "Tifleaf  3."  "Tift 
8593,"  and  "Tift  93",  are  available  for 
licensing  and  that  the  United  States 
Department  of  Agriculture,  Agricultural 
Research  Service,  intends  to  grant  an 
exclusive  license  to  the  University  of 
Georgia  Research  Foundation. 
Apphcations  for  Plant  Variety 
Protection  Certificates  for  each  of  these 
cultivars  have  been  filed  with  the  Plant 
Variety  Protection  Office  in  the  United 
States  Department  of  Agriculture. 
DATES:  Comments  must  be  received  by 
no  later  than  April  3,  1996. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer. 
Beltsville  Agricultural  Research  Center. 
Baltimore  Boulevard,  Building  005, 
Room  416,  BARC-W.  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Watkins  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone  301/ 
504-6905. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  plant  variety 
protection  rights  to  this  variety  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention,  for  the  University  of  Georgia 
Research  Foundation  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 


prospective  exclusive  license  may  be 
granted  unless,  within  ninety  days  from 
the  date  of  this  published  Notice,  ARS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404,7. 

K  M   Pdrry,  Jr.. 

Assistant  A  dministrator. 
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Rural  Utilities  Servce 

South  Mississippi  Eiectnc  Pcwer 
Association:  Finding  c'  Nc  Significant- 
Impact 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
tr.f  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significemt  impact 
(FONSI)  with  respect  to  its  action 
related  to  an  expansion  and  repowering 
project  by  South  Mississippi  Electric 
Power  Association  (SMEPA)  at  its 
existing  Moselle  Generating  Station.  The 
FONSI  is  the  conclusion  of  an 
Environmental  Assessment  prepared  by 
RUS.  The  Environmental  Assessment  is 
based  on  a  environmental  analysis 
submitted  to  RUS  by  SMEPA.  RUS 
conducted  an  independent  evaluation  of 
the  environmental  analysis  and  concurs 
wdth  its  scope  and  content. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Senior 
Environmental  Protection  Specialist, 
Engineering  and  Environmental  Staff, 
RUS.  South  Agriculture  Building.  Ag 
Box  1569,  Washington.  DC  20250. 
telephone  f202l  72n_i784. 

SUPPLEMENTARY   NPORMATION:  The 
proposed  expansion  and  repowering 
project  v.'ould  be  installed  at  SMEPA 's 
existing  Moselle  Generating  Station 
located  in  Jones  County,  Mississippi, 
approximately  2  miles  west  of  Interstate 
59  on  Mississippi  Highway  589. 
Currently  in  operation  at  this  station  are 
three  59  megawatt  (MW)  gas/oil  fired 
steam  turbines.  The  proposed  facilities 
will  utilize  the  existing  plant 
infrastructure  such  as  the  natural  gas 
and  oil  supply,  electric  transmission 
lines,  and  water  system.  SMEPA  has 
optioned  to  purchase  20  acres 


contiguous  with  the  north  side  of  the 
Moselle  site  to  accommodate  the 
expansion  needed  for  the  additional 
generating  facility. 

The  proposed  facility  will  consist  of 
a  simple  cycle  combustion  turbine  and 
air-cooled  generator.  The  turbine  will 
have  a  generating  output  estimated  to  be 
between  80  and  120  megawatts  (MW). 
The  FONSI  includes  a  combined  cycle 
facility  also  under  consideration  by 
SMEPA  which  would  be  designed  and 
constructed  at  a  future  date.  The 
combined  cycle  facility  would  have  a 
generating  output  estimated  to  be 
between  80  and  120  MW.  This  phase  of 
the  project  would  be  conducted  in 
conjunction  vdth  the  repowering  of  the 
existing  59  MW  number  3  steam  turbine 
at  the  Moselle  Generating  Station. 
However,  at  this  time  RUS  is  only 
considering  taking  an  action  related  to 
the  simple  cycle  combustion  phase  of 
the  proposed  expansion  and  repowering 
which  it  considers  to  be  justified  by 
need. 

The  new  simple  cycle  generation 
facility  would  be  made  up  of  the 
following  components:  combustion 
turbine  generator,  fuel  oil  forwarding 
system,  flue  gas  scrubber,  demineralized 
water  monitoring  system,  generator 
step-up  transformer,  station  auxiliary 
transformer,  medium  voltage  switchgear 
auxiliary  station  supply,  secondary  unit 
switchgear,  including  low  voltage, 
switchgear.  motor  control  centers,  and 
bus  duct. 

The  facility  will  be  designed  to 
operate  using  natural  gas  as  the  primary 
fuel  and  number  2  fuel  oil  as  the 
secondary  fuel.  Natural  gas  would  be 
supplied  via  the  existing  gas  pipeUne  at 
the  site.  Fuel  oil  will  be  shipped  to  the 
site  by  truck  and  stored  on  site  in 
storage  tanks. 

The  future  addition  of  the  combined 
cycle  facility  would  involve  the 
following  components:  combustion 
turbine  generator,  heat  recovery  steam 
generator,  boiler  feedwater  system,  flue 
gas  scrubber,  demineralized  water 
transfer  pumps,  continuous  emissions 
monitoring  system,  generator  step-up 
transformer,  station  auxiliary 
transformer,  medium  voltage  switchgear 
auxiliary  station  supply,  secondary  unit 
switchgear  including  low  voltage 
switchgear.  motor  control  centers,  and 
bus  duct. 

The  combined  cycle  facility  would 
utihze  many  of  the  existing 


UH 


r..,!»T.i'    R-,;:-.  ■  Vol.    61.    N. 


hursday,  January  4.  1996  /  Notices 


Ftiieral  Register    '  Vol    61.  No.  3  /Thursday,  January  4,  1996  /  Notices 


347 


Ufi 


Vol.  61.  No.  3  /  Thursday,  January  4.  1996  /  Notices 


Federal  Register      Vol    61.  No    3    '  Thursday,  January  4,  1996  /  Notices 


347 


infrastructure  systems  at  the  Moselle 
Generating  Station. 

A  continuous  emissions  monitoring 
(CEM)  system  would  be  used  to  monitor 
flue  gas  emissions  from  both  the  simple 
cycle  and  the  combined  cycle  facihties. 
The  CEM  would  measure  opacity, 
nitrogen  oxides,  carbon  monoxide, 
oxygen,  volatile  organic  compounds, 
and  sulfur  dioxide  for  the  purpose  of 
ensuring  compliance  with  federal  and 
State  of  Mississippi  air  quahty 
standards. 

The  alternatives  of  no  action,  demand 
side  management,  power  purchases, 
hydroelectric  units,  wind  and  solar 
power,  geothermal  power,  and 
alternative  site  locations  were 
considered. 

Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Mr.  loey  Ward,  South  Mississippi 
Electric  Power  Association,  P.O.  Box 
15849.  Hattiesbuig,  Mississippi, 
telephone  (601)  268-2083.  Interested 
parties  wishing  to  comment  on  the 
adequacy  of  the  Environmental 
Assessment  should  do  so  within  30  days 
of  the  publication  of  this  notice.  RUS 
will  take  no  action  that  would  approve 
clearing  or  construction  activities 
related  to  this  expansion  and 
repowering  project  prior  to  the 
expiration  of  the  30-day  comment 
period. 

Dated:  December  27,  1995. 
Blaine  D.  Stockton.  Ir„ 
Acting  Deputy  Administrator  Program 
Operations. 
(FR  Doc  96-78  Filed  1-3-96;  8:45  am] 

BILUNQ  COOC  3410-1$-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  122795B] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  an  amendment  of 
permit  747  (P45H). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  an  amendment  to  a 
permit  that  authorizes  a  take  of  Usted 
species  for  the  purpose  of  scientific 
research  and  enhancement,  subject  to 
certain  conditions  set  forth  therein,  to 
the  U.S.  Fish  and  Wildhfe  Service 
(FWS)  located  in  Red  Bluff,  CA. 


ADDRESSES:  The  action  request  and 

related  documents  are  available  for 

review  in  the  following  offices,  by 

appointment: 

Office  of  Protected  Resources.  F/PR8. 

NMFS.  1315  East-West  Highway, 

Silver  Spring,  MD  20910-3226  (301- 

713-1401);  and 
Director,  Southwest  Region,  NMFS, 

NOAA.  501  West  Ocean  Blvd..  Suite 

4200.  Long  Beach.  CA  90802^213 

(310-980-^016). 
SUPP1.EMENTARY  INFORMATTOH:  The 
amendment  of  permit  747  was  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wrildlife  permits  (50  CFR  parts  217-222). 

The  amendment  of  permit  747  was 
issued  on  December  20.  1995.  Permit 
747  authorizes  FWS  to  take  endangered 
Sacramento  River  wrinter-run  chinook 
salmon  (Oncorhynchus  tshawytscha) 
associated  with  scientific  research  and 
enhancement  activities.  The  amendment 
provides  an  extension  of  the  permit  for 
90  days;  a  moratorium  on  the  collection 
of  adult  listed  fish  for  broodstock  for  the 
duration  of  the  permit;  and 
authorization  to  release  juvenile,  listed, 
artificially-propagated,  winter-run 
chinook  salmon  in  December.  1995. 
rather  than  January,  1996  as  previously 
authorized. 

Permit  747  was  to  expire  on  December 
31,  1995.  An  extension  of  the  permit  is 
necessary  to  allow  FWS  to  continue 
research  and  enhancement  activities 
until  new  permits  replace  permit  747 
and  to  have  an  opportunity  to  address 
technical  concerns  with  FWS'  listed  fish 
artificial  propagation  program,  as 
proposed  in  their  new  section  10 
enhancement  permit  application,  P45V 
feo  FR  58334,  November  27,  1995). 
Genetics  research  has  found  that  FWS' 
artificial  propagation  of  winter-run 
chinook  salmon  has  likely  resulted  in 
some  hybridization  with  spring-run 
chinook  salmon.  In  addition,  hatchery- 
produced  winter-run  chinook  salmon 
have  not  been  returning  to  the  mainstem 
Sacramento  River  as  intended,  but 
rather  have  been  returning  to  Battle 
Creek  where  Coleman  National  Fish 
Hatchery  is  located,  apparently  as  a 
result  of  imprinting  on  Battle  Creek 
water. 

The  purpose  of  the  moratorium  on  the 
collection  of  adult  listed  fish  for 
broodstock  is  to  avoid  compromising 
the  genetic  integrity  of  the  winter-run 
chinook  salmon  population  due  to  the 
present  circumstances  and  to  avoid  a 
significant  drain  on  the  1996  spawning 
population  if  juveniles  continue  to 
imprint  exclusively  on  Battle  Creek.  The 


earher  juvenile  fish  release  is  an  attempt 
to  improve  the  likelihood  that  the  fish 
will  imprint  on  mainstem  Sacramento 
River  water.  Any  suspected  progeny  of 
hybrid  crosses  between  winter-run 
chinook  salmon  and  spring-run  chinook 
salmon  will  not  be  released.  The 
amendment  is  in  effect  for  the  duration 
of  the  permit.  The  new  expiration  date 
of  permit  747  is  March  31.  1996. 
Issuance  of  the  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  action:  (1)  Was 
requested  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  Usted 
species  that  is  the  subject  of  the  permit, 
and  (3)  is  consistent  with  the  purposes 
and  poUcies  set  forth  in  section  2  of  the 
ESA  and  the  NMFS  regulations 
governing  listed  species  permits. 

Dated:  December  27,  1995. 
Ann  D.  Terbush, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc  96-99  Filed  1-3-96;  8:45  am] 
BILUNQ  COOC  3S10-22-P 


COMMODITY  FUTURtS 
COMMISSION 


R  AuiNG 


Chicago  Mercantile  Exchange 
Proposed  Futures  and  Futures  Options 
Contracts  on  Four  Currency  Cross- 
Rates 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availabiUty  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  options 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  options  contracts 
in  four  currency  cross-rates:  the 
Deutsche  Mark/French  Franc,  the 
Deutsche  Mark/Italian  Lira,  the 
Deutsche  Mark/Spanish  Peseta,  and  the 
Deutsche  Mark/Swedish  Krona.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  5,  1996. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 


Futures  Trading  Commission,  1155  21st 
Street  NW,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
futures  and  options  on  four  currency 
cross-rates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street  NW, 
Washington,  DC  20581.  telephone  202- 
418-5277. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington.  D.C.  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  418-5097. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME.  should  send  such  comments 
to  Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  1155  21st 
Street,  NW.,  Washington,  DC  20581  by 
the  specified  date. 

Issued  in  Washington,  DC,  on  December 
29,  1995. 
Blake  Imel, 
Acting  Director. 
(FR  Doc.  96-138  Filed  1-3-96;  8:45  am] 

3ILLINQ  CODE  S3S1-01-P 


DEPARTMENT  OF  DEFENSE 

Office  o*  the  Secretary  of  Defense 

Ballistic  Missile  Defense  Advisory 
Committee:  Notice  ot  Advisory 
Committee  Meeting 

Summary:  The  Ballistic  Missile 
Defense  (BMD)  Advisory  Committee 
will  meet  in  closed  session  in  Colorado 
Springs,  Colorado,  on  January  29-30, 
1996. 


The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense,  through  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  on  all  matters  relating  to 
acquisition,  system  development  and 
technology  for  defense  against  the 
ballistic  missile  threat. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pubhc  Law  No.  92-463,  as  amended  by 
5  U.S.C,  Appendix  II,  it  is  hereby 
determined  that  this  BDM  Advisory 
Committee  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l),  and 
accordingly  the  meeting  will  be  closed 
to  the  public. 

Dated:  December  28.  1995. 
Linda  M.  Bynum, 

OSD  Federal  Liaison  Officer.  Department  of 
Defense. 
[FR  Doc.  96-66  Filed  1-3-96;  8:45  am] 

BILLING  CODE  bOOO  C.4  *rf 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  annoimcement  is 
made  of  the  following  Committee 
Meeting. 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  10  January  1996. 

Time  of  Meeting:  1300-1700. 

Place:  Pentagon-Washington,  DC. 

Agenda:  The  Army  Science  Board's 
Research  and  Development  (R&D)  Sub-panel 
for  the  study  on  "Reengineering  the 
Acquisition  and  Modernization  Processes  of 
the  Institutional  Army"  will  meet  for 
briefings  and  discussions  on  the  R&D 
processes  and  ways  to  improve  efficiency. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C.  specifically  subparagraph  (1)  thereof, 
and  Title  5.  U.S.C,  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  this  meeting.  For  further 
information,  please  contact  Michelle  Diaz  at 
(703)695-0781. 
Michelle  P  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 

FRnnr    QB-q2  Filed  1-3-96;  8:45  am) 
BILLING  CODE  3710-OB-M 


Army  Science  Board-  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  annoimcement  is 


made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  24  January  1996. 

Time  of  Meeting:  1300-1700. 

Place:  Pentagon — Washington,  DC. 

Agenda:  The  Army  Science  Board's 
Research  and  Development  (R&D)  Sub-panel 
for  the  study  on  "Reengineering  the 
Acquisition  and  Modernization  Processes  of 
the  Institutional  Army"  will  meet  for 
briefings  and  discussions  on  the  R&D 
processes  and  ways  to  improve  efficiency 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5. 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C.  Appendix  2,  subsection 
10(d].  The  classified  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  this  meeting.  For  further 
information,  please  contact  Michelle  Diaz  at 
(703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 

[FR  Doc.  96-98  Filed  1-3-96;  8:45  am) 
BILUNG  CODE  371(M)8-M 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-9O-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

December  28, 1995. 

Take  notice  that  on  December  21. 
1995.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  tariff  sheets,  to  t)ecome 
effective  February  1,  1996. 

Third  Rev  Eleventh  Revised  Sheet  No.  28 
First  Rev  Fourth  Revised  Sheet- No.  262 
Third  Revised  Sheet  No.  395 
First  Revised  Sheet  No.  466 

The  instant  fiUng  is  being  submitted 
pursuant  to  Article  X,  Resolution  of  Gas 
Supply  Reahgnment  and  Order  Nos. 
500/528  Costs,  of  the  "Customer 
Settlement"  in  Docket  No.  GP94-02,  et 
al.,  approved  by  the  Commission  on 
June  15,  1995  (71  FERC  61,337  (1995)). 
The  Customer  Settlement  became 
effective  on  November  28,  1995,  when 
the  Bankruptcy  Court's  November  15, 
1995  order  approving  Colimibia's  Plan 
of  Reorganization  became  final.  Under 
the  terms  of  Article  X,  Columbia  is 
entitled  to  recover  the  simi  of  $1  million 
from  ITS  customers  through  a  $0.01/Dth 
surcharge  as  full  and  complete 
satisfaction  of  any  right  it  may  have  to 
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recover  Gas  Supply  Realignment  Costs. 
Order  No.  500/528  Costs,  overriding 
royalties,  and  all  Producer  Contract 
Rejection  Costs  in  the  Bankruptcy 
Proceedings.  The  tariff  sheets  being  filed 
herein  set  forth  the  indicated  $0.01/Dth 
surcharge  applicable  to  Rate  Schedule 
ITS  to  be  applied  against  ITS  quantities 
until  a  total  amount  of  $1  million  has 
been  collected,  plus  FERC  Interest  on 
the  uncollected  amounts  which  shall 
accTiie  commencing  February  1.  1996. 
Columbia  will  true  up  recoveries  from 
its  interruptible  customers  for  these 
amounts  upon  collection  of  the  total 
amount  recoverable  by  Columbia. 

Therefore,  Columbia  is  submitting  for 
filing  herein.  Section  42  Recovery  of 
Article  X  Costs  to  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  to 
provide  for  the  recovery  and  true  up  of 
the  above  described  costs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  laier  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  96-82  Filed  1-3-96;  8:45  am] 

WLUNO  COM  a717-01-M 

[Docket  No.  ER94-ll8d-008] 

LG&E  Power  Marketing  Inc.;  Notice  of 
Filing 

December  28. 1995. 

Take  notice  that  on  December  18, 
1995,  LG&E  Power  Marketing  Inc.  filed 
a  Notice  of  a  Change  in  Status. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 


January  12,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
oTthis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary 

jFR  Doc.  96-127  Filed  t-3-96;  8:45  ami 
BILLING  COOC  (TIT-OI-M 


[Docket  No.  RP96-89-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Tariff 

December  28.  1995 

Take  notice  that  on  December  21. 
1995,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  (Tariff): 

Fifteenth  Revised  Sheet  No.  5 
Fifteenth  Revised  Sheet  No.  6 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  reflect 
additional  Gas  Supply  Realignment 
Costs  (GSRC)  of  $352,789,  plus 
applicable  interest,  pursuant  to  Section 
16.3  of  the  General  Terms  and 
Conditions  of  MRT's  Tariff.  MRT  states 
that  its  filing  includes  the  "Price 
Differential"  cost  of  continuing  to 
perform  under  certain  gas  supply 
contracts  during  the  months  of  July 
through  September  1995  and  GSRC 
Buyout/Buydown  costs  incurred  during 
the  period  June  23,  1995  through 
November  20,  1995.  MRT  states  that  it 
filing  also  reflects  the  removal  of  GSRC 
surcharges  attributable  to  its  Initial 
GSRC  Recovery  Period  which  ends  on 
December  31,  1995. 

MRT  requests  an  effective  date  of 
January  1,  1996  for  these  tariff  sheets. 
MRT  states  that  copies  of  its  filing  are 
available  for  inspection  at  its  business 
offices,  located  in  St.  Louis.  Missouri, 
and  have  been  mailed  to  all  of  its 
affected  customers  and  the  State 
Commissions  of  Arkansas,  Missouri  and 
Illinois. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC  20426,  in 
accordance  with  Sections  385.211  and 
385.214  gf  the  Commisson's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  motiojis  and 


protests  must  be  filed  not  later  than  12 
days  after  the  date  of  the  filing  noted 
above.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
be<.ome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  96-83  Filed  1-3-96;  8:45  am) 

BILLING  CODE  C717-01-M 


[Docket  Nos.  RP95-326-006  and  RP95-242- 
007] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

December  28.  1995. 

Take  notice  that  on  December  20. 
1995,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1,  to 
become  effective  December  1,  1995. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  "Order  Accepting  Tariff 
Sheets,  Subject  to  Conditions,  and 
Granting  Abandonment"  issued 
November  30,  1995  in  Docket  No.  RP95- 
326-001,  e(  a/. 

Natural  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  as  submitted  to  become  effective 
December  1, 1995. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  on  the 
restricted  service  list  in  the  referenced 
dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
Lois  D.  Cash, 
Secretary. 
(FR  E)oc  96-86  Filed  1-3-96;  8:45  am| 
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[Docket  No.  RP96-3-001] 

Northern  Natural  Gas  Comoany   Notice 
of  Compliance  Filing 

December  28, 1995.        ' 

Take  notice  that  on  December  20, 
1995,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  Northern  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  order  issued  October 
26,  1995,  in  Docket  No.  RP96-3-000. 

This  filing  is  to  establish  the  revised 
1995-1996  SEA  Cost  Recovery 
surcharge  rate.  Therefore,  Northern  has 
filed  8th  Revised  Seventeenth  Revised 
Sheet  Nos.  50  and  51  and  Twenty-Sixth 
Revised  Sheet  No.  53  to  revise  these 
surcharges  effective  January  1,  1996. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  VVashington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  fling  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-85  Filed  1-3-96;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  CP96-1 13-000] 

Shell  Gas  Pipeline  Company:  Net  ce  o' 
Petition  for  Decla'^atory  Order 

December  28,  1995. 

Take  notice  that  on  December  20. 
1995,  Shell  Gas  Pipeline  Company 
(SGPC),  P.O.  Box  576,  Houston,  Texas 
77001,  filed  a  petition  for  declaratory 
order  in  Docket  No.  CP96-1 13-000, 
requesting  that  the  Commission  declare 
that  certain  facilities  SGPC  proposes  to 
construct  and  operate  in  the  Outer 
Continental  Shelf  (OCS)  would  have  the 
primary  function  of  gathering  natural 
gas  and  would  thereby  be  exempt  from 
the  Commission's  jurisdiction  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act. 
These  natural  gas  pipeline  and 


appurtenam  facilities,  known  as  the 
Garden  Banks  Gathering  System,  will  be 
located  entirely  in  OCS  waters  and  will 
consist  of  a  50-mile,  30-inch  diameter 
pipeline  with  multiple  lateral  lines  that 
will  deliver  gas  into  the  30-inch 
pipeline  from  various  committed 
production  blocks.  The  facts  are  fully 
set  forth  in  the  petition  on  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

SGPC  requests  that  the  Commission 
evaluate  the  proposed  Garden  Banks 
Gathering  System  under  the  "current 
modified  primary  function  test"  used  by 
the  Commission  to  apply  its  jurisdiction 
over  OCS  facilities,  and  not  to  delay 
acting  on  its  petition  pending  the 
outcome  of  Commission  review  of 
current  policies  regarding  jurisdiction 
over  OSC  facilities  in  the  Notice  of 
Inquirj'  issued  in  Docket  No.  RM96-5- 
000. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
petition  should,  on  or  before  January  18, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission  (888  First 
Street,  NE,  Washington,  DC  20426)  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  96-88  Filed  1-3-96;  8:45  am| 

BILUNG  CODE  6717-01-M 


[Docket  No.  CP96-114-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application 

December  28.  1995. 

Take  notice  that  on  December  21, 
1995,  Southern  Natural  Gas  Company 
(Southern),  P.O.  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
application  in  Docket  No.  CP96-114- 
000  pursuant  to  Sections  7(b)  and 
Section  7(c)  of  the  Natural  Gas  Act 
requesting  permission  and  approval  to 
abandon  certain  pipeline  and 
appurtenant  facilities  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  construct, 
install  and  operate  modifications  to 
certain  facilities,  all  as  more  fullv  set 


forth  in  the  application  on  file  wnn  iiiu 
Commission  and  open  to  public 
inspection. 

Southern  requests  authorization  to  (1) 
abandon  by  sale  to  the  City  of  LaGrange, 
Georgia  (LaGrange)  approximately  34 
miles  of  Southern's  Grantville  Lateral, 
commencing  in  Troup  County,  Georgia 
and  extending  to  and  including 
Southern's  existing  Grantville  meter 
station  in  Coweta  County,  Georgia,  and 
two  laterals  extending  from  this 
pipeline,  as  well  as  appurtenant 
facilities  including  five  meter  stations 
and  one  regulator  station  and  (2)  to 
modify  and  operate  the  LaGrange  No.  2 
meter  station  at  Milepost  33.74  on 
Southern's  Aubum-Grantville  Line  in 
Troup  County,  Georgia.  Southern 
estimates  the  total  cost  of  these  facilities 
to  be  $202,000,  which  will  be 
reimbursed  to  Southern  by  LaGrange. 

Southern  states  that  the  abandonment 
will  result  in  reduced  operating 
expenses.  The  Aubum-Grantville  Line,  a 
long  small-diameter  pipeline  with 
multiple  meter  stations,  extends  off  of 
Southern's  mainline  facilities.  Southern 
states  that  since  the  line  is  over  40  years 
old,  maintenance  expenses  are  relatively 
high.  By  the  sale  to  LaGrange.  Southern 
asserts  that  it  will  realize  future  savings 
on  repairs.  Southern  states  that  as  part 
of  the  purchase,  LaGrange  has  agreed  to 
extend  the  term  of  and  increase  contract 
demand  under  its  firm  transportation 
agreement  with  Southern,  which  will 
benefit  Southern's  system.  Southern 
states  that  the  proposal  will  not  result 
in  any  abandonment  of  transportation 
ser\'ice  or  change  in  the  quality  of  such 
service  to  Southern's  shippers  and  has 
been  consented  to  by  all  of  the  operators 
of  the  delivery  points  to  be  affected. 
Southern  states  that  all  existing 
customers  which  are  served  at  delivery 
points  on  the  portion  of  the  line  to  be 
sold  have  agreed  to  be  served  at  the 
modified  LaGrange  No.  2  meter  station. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
18,  1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
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motion  to  intervene  in  dccordani.e  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commissions  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-«7  Filed  1-3-96;  8:45  am) 
■ILUNO  COOC  CriT-OI-M 

pocket  No.  CP96-11 2-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application  for  Authorization 
to  Atjandon  Facilities 

December  28.  1995. 

Take  notice  that,  on  December  19, 
1995,  Southern  Natural  Gas  Company 
(Southern),  AmSouth-Sonat  Tower, 
Birmingham,  Alabama  35203,  filed  an 
application  in  Docket  No.  CP96-112- 
000,  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for 
authorization  to  abandon  its  Alabaster 
Lime  Lateral,  along  with  a  meter  station 
and  related  facilities,  all  as  more  fully 
set  forth  in  the  application,  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern's  Alabaster  Lime  lateral  is  a 
2-inch  diameter  pipeline  that  is 
approximately  1215  miles  in  length.  It 
extends  from  milepost  25.969  on  the 
Bessemer-Calera  line,  located  in  Section 
3,  T21S,  R3W,  in  Shelby  County. 
Alabama,  to  Chemical  Lime  Company's 
(ChemLime)  plant  in  Section  35,  T20S, 
R3W,  in  Alabaster,  Alabama.  Southern 
requests  authorization  to  abandon  the 
Alaba.ster  Lime  Lateral  in-place. 
Southern  also  requests  authorization  to 
abandon,  by  removal,  its  meter  station  at 
the  ChemLime  plant  (including  the 


regulator)  and  the  orderizer  located  at 
the  tap  on  the  Bes,semer-Calera  Line. 
Southern  states  that  the  Alabaster  Lime 
Lateral  and  meter  station  which  it 
proposes  to  abandon  are  used  to  provide 
interruptible  transportation  solely  to  the 
ChemLime  plant,  that  the  ChemLime 
plant  is  the  only  delivery  point  on  the 
.Mabaster  Lime  Lateral,  and  that 
ChemLime  is  the  only  customer  that 
will  be  affected  by  the  proposed 
abandonment.  Southern  further  states 
that  it  seeks  to  abandon  these  facilities 
because  the  cost  of  keeping  the 
Alabaster  Lime  Lateral  and  meter  station 
in  service  has  increased  to  the  point  that 
it  is  no  longer  economically  feasible  to 
do  so. 

Any  fwrson  desiring  to  be  heard,  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  January 
18,  1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington  DC 
20426,  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding,  or 
to  participate  as  a  party  in  any  hearing 
therein,  most  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory 
Commission's  by  Sections  7  and  15  of 
the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Casheil. 
Secretary: 
[PR  Doc.  96-89  Filed  1-3-96;  8:45  ami 

BH.LJNO  CODE  8717-01-M 


[Docket  No.  TM96-7-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  28, 1995. 

Take  notice  that  on  December  21, 
1995,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  enumerated  in  Appendix  A 
attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  CNG  Transmission  Corporation 
(CNG)  under  its  Rate  Schedule  GSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedules  L3S  and  GSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  4  of  Transco's  Rate  Schedule 
LSS  and  Section  3  of  Transco's  Rate 
Schedule  GSS. 

Appendices  B  and  C  attached  to  the 
filing  contain  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  revised  LSS  and  GSS 
rates,  respectively. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS  and 
GSS  customers  and  interested  State 
Commissions. 

In  accordance  with  the  provisions  of 
Section  154.16  of  the  Commission's 
Regulations,  copies  of  this  filing  are    - 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  office 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil. 
Secretary. 
[PR  Doc.  96-81  Filed  1-3-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No  RP96-88-000] 

Trunkline  Gas  Oon^.oan^.  Notice  of 
Proposed  Changes  m  FERC  Gas  Tariff 

December  28, 1995. 

Take  notice  that  on  December  21, 
1995.  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  21, 
1996: 

First  Revised  Sheet  No.  1 
Second  Revised  Sheet  No.  3 
First  Revised  Sheet  No.  80 
Second  Revised  Sheet  No.  214 
First  Revised  Sheet  No.  381 

Trunkline  states  the  revised  tariff 
sheets  reflect  the  cancellation  of  Rate 
Schedule  USS,  which  was  established  to 
sell  gas  to  converting  customers  for  the 
fourteen  months  following  the  effective 
date  of  Trunkline's  restructured  tariff. 
All  service  agreements  under 
Trunkline's  Rate  Schedule  USS 
terminated  on  or  before  October  31, 
1994. 

Trunkline  states  that  a  copy  of  this 
filing  is  available  for  public  inspection 
during  regular  business  hours  at 
Trunkline's  office  at  5400  Westheimer 
Court,  Houston,  Texas  77056-5310.  In 
addition  a  copy  of  this  filing  was  mailed 
to  affected  shippers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 

IFR  Doc.  96-84  Piled  1-3-96:  8:45  am) 
BILUNG  CODE  «717-01-M 


FEDERAL  RESERVE  SYSTEM 

Evans  Bancshares.  inc    e\  a 
Formations  of;  Acquisitions  by,  and 
Mergers  of  Bank  Hoidiig  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
30,  1996. 

A.  Federal  Reserve  Bank  of  Chicago    , 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Evans  Bancshares,  Inc.,  Evansdale. 
Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Olmsted  National  Bank, 
Rochester,  Minnesota,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Wilson  Bancshares,  Inc.,  Wilson. 
Kansas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Wilson  State 
Bank.  Wilson.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  28,  1995. 
ienniter  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc  96-95  Filed  1-3-96;  8:45  am] 
BILUNG  CODE  621(M>1-F 


Mellon  Bank  Corporation,  et  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nc^ banking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  22,  1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101; 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania;  to  engage  de 
novo  through  its  subsidiary,  Mellon 
Bank,  F.S.B..  Paramus,  New  Jersey,  in 
trust  activities  by  acquiring  certain 
assets  from  various  banks  and  trust 
company  subsidiaries  of  KeyCorp, 
Cleveland,  Ohio,  and  thereby  engage  in 
trust  activities,  pursuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y. 

B,  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
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South  LaSalle  Street.  Chn  ago,  iiiinois 
60690: 

1.  Firstbank  of  Illinois  Co., 
Springfield,  IlUnois;  to  engage  de  novo 
through  its  subsidiary,  MidCountry 
Financial,  hic.  Highland,  Illinois,  in 
consumer  finance  business,  pursuant  to 
§  225.25(b)(l)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28, 1995. 
J«nnifier ).  lohnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-96  Filed  1-3-96;  8:45  am] 
MUMG  cooe  ttio-ei-f 


National  Bank  of  Greece,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcatlons 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 


umceb  01  me  ooara  oi  L.overnurs  not 
later  than  January  22,  1996. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1 .  National  Bank  of  Greece,  Athens, 
Greece;  to  retain  shares  of  Worthington 
Limited  Partnership,  New  York,  New 
York,  and  thereby  indirectly  engage  in 
acquiring  and  servicing  loans  and  leases 
pursuant  to  §§  225.25(b)(1)  and  (b)(5)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1 .  The  Sumitomo  Bank,  Limited, 
Osaka,  Japan:  to  acquire  through  The 
Sumitomo  Bank  New  York  Trust 
Company,  New  York,  New  York,  the 
trust  business  of  Daiwa  Bank  Trust 
Company,  New  York,  New  York,  and 
the  custody  business  of  the  New  York 
branch  of  The  Daiwa  Bank,  Limited, 
Osaka,  Japan,  and  thereby  engage  in 
trust  company  functions,  pusuant  to  § 
225.25(b)(3)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  28,  1995. 
lennifer  J.  Johnaon. 
Deputy  Secretary  of  the  Board 
[FR  Doc.  96-97  Filed  1-3-96;  8:45  ami 

BtLLINQ  COOE  «M0-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93P-0310] 

White  Chocolate  Deviating  From 
Identity  Standard;  Amendment  of 
Temporary  Permit  for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  amending  an  extended 
temporary  permit  issued  to  Hershey 
Foods  Corp.  (Hershey)  to  market  test 
products  identified,  in  part,  as  "white 
chocolate"  that  deviate  from  the  U.S. 
standards  of  identity  for  chocolate 
products,  e.g.,  chocolate  liquor,  sweet 
chocolate,  milk  chocolate,  buttermilk 
chocolate,  skim  milk  chocolate,  or 
mixed  dairy  product  chocolates.  The 
purpose  of  the  amendment  to  the 
extended  temporary  permit  is  to  allow 
Hershey  to  collect  data  on  consumer 
acceptance  of  a  different  product, 
containing  white  chocolate,  that  also 


contains  chocolate  cookies,  and  to 
identify  mass  production  problems. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nannie  H.  Rainey,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFS- 
158),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  IX  20204. 
202-205-5099. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  130.17  (21  CFR 
130.17)  concerning  temporary  permits. 
FDA  gave  notice  in  the  Federal  Register 
of  November  5.  1993  (58  FR  59050),  that 
a  temporary  permit  had  been  issued  to 
Hershey  Foods  Corp.,  P.O.  Box  810. 
Hershey,  PA  17033.  The  temporary 
permit  was  issued  to  market  test 
products  containing  a  component 
designated  as  "white  chocolate"  and  to 
facilitate  market  testing  of  foods 
deviating  fi-om  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  The 
white  chocolate  component  of  these 
products  deviates  fi-om  the  standards  of 
identity  tor  certain  chocolate  products, 
e.g.,  chocolate  liquor  (21  CFR  163.111). 
sweet  chocolate  (21  CFR  163.123),  milk 
chocolate  (21  CFR  163.130),  buttermilk 
chocolate  (21  CFR  163.135),  skim  milk 
chocolate  (21  CFR  163.140),  or  mixed 
dairy  product  chocolates  (21  CFR 
163.145)  in  that:  (1)  It  is  prepared 
without  the  nonfat  components  of  the 
ground  cacao  nibs,  but  contains  the  fat 
(cocoa  butter)  expressed  from  the 
ground  cacao  nibs;  and  (2)  safe  and 
suitable  antioxidants  are  added.  The  test 
component  meets  all  the  other 
requirements  of  the  standards  for 
chocolate  products  in  21  CFR  part  163. 
Subsequently,  Hershey  requested  that 
their  temporary  permit  (Docket  No. 
93P-0310)  be  extended  to  allow  for 
additional  time  for  the  firm  to  continue 
to  collect  data  on  consumer  acceptance 
of  the  products  while  the  agency  takes 
action  on  two  petitions  (Docket  Nos. 
86P-0297/CP  2  and  86P-0297/CP  3  (see 
59  FR  67302,  December  29,  1994,  for 
discussion))  to  establish  a  standard  of 
identity  for  white  chocolate  that  were 
submitted  by  Hershey  and  by  the 
Chocolate  Manufacturers  Association. 
FDA  granted  the  request  for  the 
extension  and  provided  for  continued 
testing  on  an  annual  basis  of  up  to 
21,800,000  kilograms  (kg)  (48,000,000 
pounds  (lb))  of  the  test  product.  The  test 
products  bear  the  fanciful  names 
"Hershey's  Hugs,  Mini  Hershey's  Kisses 
Hugged  by  White  Chocolate"  and 
"Hershey's  Hugs.  Mini  Hershey's  Kisses 
Hugged  by  White  Chocolate,  v^th 
Almonds."  In  the  Federal  Register  of 
December  29,  1994  (59  FR  67302),  FDA 
extended  the  expiration  date  of  the 


permit  so  that  the  permit  expires  either 
on  the  effective  date  of  a  final  rule  to 
establish  a  standard  of  identity  for  white 
chocolate,  which  may  result  from  the 
petitions,  or  30  days  after  termination  ol 
such  rulemaking. 

Hershey  is  now  requesting  that  the 
extended  temporary  permit  be  amended 
to  provide  for  up  to  13,600,000  kg 
(30,000,000  lb)  of  a  different  product, 
containing  white  chocolate,  that  also 
contains  chocolate  cookies.  Hershey  is 
also  requesting  that  the  permit  be 
amended  to  allow  an  additional  plant 
where  this  product  can  be 
manufactured. 

The  agency  finds  that  it  is  in  the 
interest  of  the  consumer  to  amend  the 
extended  temporary  permit  to  allow  for 
market  testing  of  another  product 
containing  white  chocolate.  Therefore, 
under  the  provisions  of  §  130.17(f),  FDA 
is  modifying  the  extended  temporary 
permit  granted  to  Hershey  to  provide  for 
the  market  testing  of  up  to  13,600,000  kg 
(30.000,000  lb)  of  the  new  test  product 
on  an  annual  basis  in  addition  to  the 
21.800,000  kg  (48,000,000  lb)  of  test 
product  authorized  in  the  original 
permit.  The  new  test  product,  in  bar  and 
bite  size  forms,  will  bear  the  fanciful 
name  "Hershey's  Cookies  'n'  Creme 
Chocolate  Cookie  Bits  in  White 
Chocolate."  The  white  chocolate  meets 
the  compositional  requirements  of  the 
current  temporary  permit.  FDA  is  also 
modifying  the  extended  temporary 
permit  to  provide  for  an  additional  plant 
at  Hershey  Chocolate,  U.S.A..  19  East 
Chocolate  Ave.,  Hershey,  PA  17033, 
where  the  product  may  be 
manufactured.  The  product  will  be 
distributed  nationwide. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  amended  extended 
permit  expires  either  on  the  effective 
date  of  a  i^nal  rule  to  establish  a 
standard  of  identity  for  white  chocolate, 
which  may  result  from  the  petitions,  or 
30  days  after  termination  of  such 
rulemaking.  All  other  conditions  and 
terms  of  the  extended  permit  remain  the 
same. 

Dated:  December  15, 1995. 
F.  Edward  Scarforough. 

Director,  Office  of  Food  Labeling,  Center  for 
Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  96-124  Filed  1-3-96;  8:45  am] 

BILLING  CODE  4160-01-F 


[Docket  No  95S-0199] 

Report  of  the  Fluoroquinolone  Working 
Group;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  report  of  the  Center 
for  Veterinary  Medicine's  (CVM's) 
Fluoroquinolone  Working  Group 
(FQWG).  The  report  addresses  issues 
and  contains  recommendations 
regarding  policies  and  procedures 
related  to  approval  of  fluoroquinolone 
(FQ)  antimicrobial  drugs  in  food 
an-imals.  The  report  of  the  FQWG  is  in 
response  to  concerns  that  approval  of 
FQ  drugs  for  use  in  food  animals  may 
result  in  increased  development  of  FQ 
resistance  in  zoonotic  organisms 
harbored  by  food  animals  that  are 
transmitted  to  humans  and  cause 
disease. 

DATES:  Written  comments  on  the  report 
may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  report  to  the 
Communication  and  Education  Branch 
(HFV-12).  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  report 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville  MD,  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  report  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Grassie,  Center  for  Veterinary 
Medicine  (HFV-12).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1755. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  the  report 
of  CVM's  FQWG.  The  report  addresses 
issues  and  recommendations  concerning 
approval  of  FQ  drugs  for  use  in  food 
animals.  In  response  to  concerns  that 
approval  of  FQ  drugs  for  use  in  food 
animals  may  result  in  increased 
development  of  FQ  resistance  in 
zoonotic  organisms  harbored  by  food 
animals  that  are  transmitted  to  humans 
and  cause  disease.  FDA  convened  a 
joint  meeting  of  the  CVM  and  Center  for 


Drug  Evaluation  and  Research  advisory 
committees  on  May  11  and  12, 1994. 
Members  of  the  joint  advisory 
committee  stated  that  FQ  drugs  could  be 
approved  for  use  in  food  animals,  if 
CVM  restricts  their  use  so  that  FQ's  are 
safe  and  effective  under  approved 
conditions  of  use  and  recommended 
that  CVM  monitor  the  emergence  of  FQ 
resistance.  In  response  to  the  public 
health  concerns  that  were  raised,  CVM 
formed  the  FQWG  to  provide 
recommendations  of  policies  and 
procedures  relevant  to  the  approval  of 
FQ  drugs  in  food  animals.  FDA  is 
announcing  that  the  report  of  the  FQWG 
has  been  accepted  by  the  Director,  CVN^ 
and  is  available  for  public  inspection 
and  comment. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  report  of  CVM's 
FQWG.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Cjmments  are  to^e  identified  with  the 
ducket  number  found  in  the  heading  of 
.'lis  document.  The  report,  appendices, 
and  comments  may  be  seen  at  the 
Dockets  Management  Branch  (address 
above),  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  report  and  recommendations 
represent  the  agency's  current  position 
on  the  issues  discussed  therein, 
however,  they  do  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
on  any  person,  nor  do  they  operate  to 
bind  FDA  in  any  way.  CVM  will 
consider  any  comments  received  in 
determining  the  continued 
appropriateness  of  the 
recommendations  in  the  report 
regarding  the  approval  of  FQ's  for 
animal  use. 

Dated:  December  27. 1995. 
William  K.  Hubbard, 
A  ss  ocia  teComm  iss  loner  for  Policy 
Coordination. 
[FR  Doc.  96-125  Filed  1-3-96;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  FR-4007-0-01] 

Delegation  of  Concurrent  Authority  to 
the  Deputy  Secretary 

agency:  Office  of  The  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
concurrent  authority. 
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summary:  The  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Deputy  Secretary  of  Housing  and  Urban 
Development,  Dwight  P.  Robinson, 
concurrently  with  the  Secretary,  the 
power  and  authority  vested  in  or 
delegated  or  assigned  to  the  Secretary  of 
Housing  and  Urban  Development,  with 
the  exception  of  the  power  to  sue  and 
be  sued. 

EFFECTIVE  DATE:  December  28.  1995. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Sam  E.  Hutchinson.  Associate  General 
Counsel  for  Human  Resources  Law, 
Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development. 
Room  10242,  451  7th  Street.  SW. 
Washington,  DC  20410,  telephone  (202) 
708-0888.  {This  is  not  a  toll-free 
number.) 

So-i^^^MeNTARY  INFORMATION:  Under 
:>et:tion  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act. 
42  U.S.C.  3535(d),  the  Secretary  of 
Housing  and  Urban  Development  may 
delegate  any  of  the  Secretary's 
functions,  powers  and  duties  to  such 
officers  and  employees  of  the 
Department  as  the  Secretary  may 
designate,  and  may  authorize  successive 
redelegations  of  such  functions,  powers 
and  duties  as  determined  to  be 
necessary  or  appropriate.  In  the 
delegation  of  authority  issued  today,  the 
Secretary  is  delegating  to  the  Deputy 
Secretary  of  Housing  and  Urban 
Development.  Dwight  P.  Robinson,  all 
the  power  and  authority  vested  in  or 
delegated  or  assigned  to  the  Secretary  of 
Housing  and  Urban  Development,  to  be 
exercised  concurrently  writh  the 
Secretary,  with  the  exception  of  the 
power  to  sue  and  be  sued. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  Delegated 

The  Deputy  Secretary  of  Housing  and 
Urban  Development.  Dwight  P. 
Robinson,  is  hereby  authorized, 
concurrently  with  the  Secretary,  to 
exercise  all  the  power  and  authority 
vested  in  or  delegated  or  assigned  to  the 
Secretary  of  Housing  and  Urban 
Development. 

Section  B.  Authority  Excepted 

There  is  excepted  from  the  authority 
delegated  under  Section  the  authority  to 
sue  and  be  sued. 

Section  C.  Delegation  of  Concurrent 
Authority  Superseded 

The  Delegation  of  Concurrent 
Authority  to  the  President.  Government 
National  Mortgage  Association, 
published  in  the  Fedehal  Register  on 
February  13,  1995,  at  60  FR  8250.  is 
hereby  superseded. 


Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  December  28,  1995. 
Henry  G.  Cisneros, 
Secretary  of  Housing  and  Urban 
Development. 

[FR  Doc.  96-101  Filed  1-3-96;  8:45  am) 
B&JJNOCOOE  4210-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Lower  Snake  River  District;  Notice  of 
Meeting 

SUMMARY:  The  Lower  Snake  River 

District  Resource  Advisory  Council  will 

hold  two  meetings  to  discuss  and 

develop  draft  statewide  standards  for 

rangeland  health  and  guidelines  for 

managing  livestock  grazing  on  public 

lands.  Public  comment  periods  will  be 

held  at  1  p.m.  on  January  25  and  at  8 

p.m.  on  February  15. 

DATES:  January  25,  1996  beginning  at 

8:15  a.m.;  and  February  15,  1996. 

beginning  at  6:30  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Idaho  State  Office  of  the  Bureau  of 

Land  Management,  3380  Americana 

Terrace.  Boise.  Idaho,  83706. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose.  Lower  Snake  River  District 

Office  (208-384-3393). 

Barry  Rose. 

Public  Affairs  Specialist. 

[FR  Doc.  96-91  Filed  1-3-96;  8:45  am] 

BILUNQ  CODE  1020-OO-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-43  (Sub-No.  169X)] 

Illinois  Central  Railroad  Company — 
Abandonment  Exemption — in  West 
Feliciana  Parish,  LA 

Illinois  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  0.8  miles  of  its  line  of 
railroad  between  milepost  LB-9.7  to 
milepost  LB-10.5  near  Riddle  (Zee),  in 
West  FeUciana  Parish.  LA. 

IC  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  all  overhead  traffic 
previously  routed  over  this  line  has 
been  rerouted  to  alternate  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 


over  the  fine  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
3,  1996.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  January 
16,  1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  24, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  1201  Constitution  Ave., 
N.W..  Washington,  DC  20423." 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Myles  L. 
Tobin,  Illinois  Central  Railroad 
Company,  455  North  Cityfront  Plaza  Dr., 
20th  Floor,  Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 


'  A  stay  will  be  issued  routinely  by  the 
Conunission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  Tile  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^  See  Exempt,  of  Hail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

*  Legislation  to  sunset  the  Commission  on 
December  31,  1995.  and  transfer  rem.tining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 


effects,  if  any,  on  the  environment  and 
historic  resovirces.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  January  9, 1996.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219.  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  pubhc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  28, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  96-136  Filed  1-3-96;  8:45  am) 
BILUNG  CODE  7035-41 -P 


NUCLEAR  REGULATORY 
COMMiSSiON 

[DocKeiNo.  Part  110] 

General  and  Specific  Licenses 
Authonzi.-g  Exports  ot  Nuclear 
^'-acrcr  Con-.pcnents.  Substances,  and 
ilems  u.ider  Section  109D  q1  the 
Atomic  Energy  Act  tc  EURATQM; 
Order  SusDena-^G  ..cerses  (Effective 
January  i .  i996j 

I 

The  licensees  that  are  subject  to  this 
order  are  authorized  by  the  Nuclear 
Regulatory  Commission  ("NRC"  or 
"Commission")  through  general  and 
specific  licenses  granted  under  Section 
109b  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (AEA),  and  10  C.F.R.  Part 
110  to  export  nuclear  reactor 
components,  substances,  and  items  for 
nuclear  end  uses  to  EURATOM  on  the 
basis  of  assurances  provided  by 
EURATOM  to  the  U.S.  pursuant  to 
Section  109b  ("EURATOM 
assurances").  The  expiration  date  of  the 
EURATOM  assurances  underlying  the 
NRC's  general  and  specific  Ucense 
authorizations  for  exports  of  nuclear 
reactor  components,  substances,  and 
items  under  Section  109b  is  tied  to  the 
expiration  date  of  the  current 
Agreement  for  Cooperation  between  the 
U.S.  and  EURATOM  under  Section  123 
of  the  AEA.  j 

II 

The  EURATOM  assurances  vdll 
expire  on  December  31. 1995,  the 


expiration  date  of  the  current 
Agreement  for  Cooperation  between  the 
U.S  and  EURATOM.  Although  a  new 
Section  123  Agreement  for  Cooperation 
has  been  approved  by  authorities  on 
both  sides. 1  the  U.S.  has  not  received 
new  Section  109b  assurances  from 
EURATOM.  The  NRC  is  prohibited  from 
authorizing  any  exports  of  nuclear 
reactor  components,  substances,  and 
items  to  a  foreign  nation  imder  Section 
109b  in  the  absence  of  such  assiurances 
from  the  foreign  nation. 

Ill 

Accordingly,  pursuant  to  Sections 
109b,  161b,  161i,  183,  and  186  of  the 
AEA,  and  10  C.F.R.  §§  110.50(a)  (1)  and 
(2)  and  110.52.  fi-om  January  1,  1996 
until  such  time  that  the  U.S.  receives 
the  assurances  required  for  exports  of 
nuclear  reactor  components,  substances, 
and  items  imder  Section  109b  of  the 
AEA  from  EURATOM  or  its  individual 
member  countries. ^  NRC  general  and 
specific  license  authorizations  under 
Section  109b  and  10  C.F.R.  §§  110.26 
and  110.42(b)  for  exports  of  nuclear 
reactor  components  to  EURATOM 
countries  are  suspended.  ^  This 
suspension  order  vdll  expire  by 
operation  of  law  when  the  assurances 
required  under  Section  109b  are 
received  from  EURATOM  or  its 
individual  member  coiuitries.  The  NRC 
will  publish  notice  of  the  receipt  of 
these  assurances  in  the  Federal 
Register. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  December,  1995. 

Carlton  R.  Stoiber, 

Director,  Office  of  International  Programs. 
[FR  Doc.  96-111  Filed  1-3-96;  8:45  am] 

BILLING  CODE  7590-01-M 


'  The  new  Agreement  must  sit  before  Congress  for 
review  for  up  to  90  days  of  continuous  legislative 
session. 

2  The  EURATOM  Member  States  are:  Austria, 
Belgium.  Denmark,  Finland,  France,  Germany, 
Greece,  Ireland,  Italy.  Luxembourg,  Netherlands, 
Portugal,  Spain.  Sweden,  and  the  United  Kingdom. 
Licensees  authorized  under  general  or  specific 
licenses  to  make  Section  109b  exports  to  Austria, 
Finland,  Spain,  or  Sweden  may  continue  direct 
exports  to  these  countries  because  they  have 
provided  separate  bilateral  assurances  to  the  U.S. 
that  remain  in  effect. 

'In  accordance  with  10  C.F.R.  §  110.52(c),  the 
Commission  finds  that  Licensees  need  not  be 
afforded  an  opportunity  to  reply  and  be  heard 
because  this  action  is  required  by  operation  of  law 
and  the  common  defense  and  securitv. 


[Docket  No.  5&-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  1;  Exemption 


The  Omaha  Public  Power  EMstrict 
(OPPD  or  the  licensee)  holds  FaciUty 
Operating  License  No.  DPR-40,  which 
authorizes  operation  of  the  Fort  Calhoun 
Station,  Unit  1.  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect.  The  facility  consists 
of  one  pressurized  water  reactor  located 
at  the  licensee's  site  in  Washington 
County,  Nebraska. 

n 

Section  50.54(q)  of  10  CFR  part  50 
requires  a  licensee  authorized  to  operate 
a  nuclear  power  reactor  to  follow  and 
maintain  in  effect  emergency  plans 
which  meet  the  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  part  50.  Section 
IV.F.2.C  of  Appendix  E  requires  that 
each  licensee  at  each  site  conduct  an 
exercise  vdth  offsite  authorities  such 
that  the  State  and  local  government 
emergency  plans  for  each  operating 
reactor  site  are  exercised  bieimially. 
Section  IV.F.2  also  requires  full  or 
partial  participation  by  State  and  local 
governments  within  the  plume  exposure 
pathway  emergency  planning  zone 
(EPZ). 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Section 
50.12(a)(2)(v)  of  10  CFR  50  describes  the 
special  circumstances  where  an 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulations  and  the  licensee  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulations. 

Ill 

By  letter  dated  December  8,  1995.  and 
supplemental  letter  dated  December  15, 
1995,  OPPD  requested  a  schedular 
exemption  from  the  requirements  of  10 
CFR  50,  Appendix  E,  Section  IV.F.2.C 
that  requires  a  biennial  exercise  with 
State  and  local  government  authorities 
within  the  plume  exposure  pathway 
emergency  planning  zone  (EPZ).  The 
licensee  has  requested  to  postpone, 
until  the  first  quarter  of  1996,  the  offsite 
portion  of  the  biennial  full-scale 


Tit> 
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eniergem  V  prepdreclness  exercise  which 
had  been  scheduled  for  November  1995. 

This  scheduiar  exemption  is 
requested  by  the  licensee  since  the 
Federal  Emergency  Management  Agency 
(FEMA)  and  the  States  had  to  cancel 
their  evaluation  and  participation  in  the 
offsite  portion  of  the  exercise  conducted 
on  November  14,  1995.  This  request 
resulted  from  the  impasse  relative  to 
passage  of  the  Federal  budget  that 
caused  a  shutdown  of  FEMA  and  lack 
of  funding  for  some  State 
appropriations. 

The  licensee  provided  the  following 
basis  for  supporting  the  requested 
scheduiar  exemption: 

OPPD.  along  with  the  States  of 
Nebraska  and  Iowa,  as  well  as  local 
officials  and  volunteer  agencies,  were 
fully  prepared  to  conduct  a  biennial 
full-scale  emergency  exercise  for  the 
Fort  Calhoun  Station  (FCS)  on 
November  14,  1995.  The  onsite  and 
offsite  objectives  and  scenario  were 
approved  respectively  by  NRC  and 
F^IA.  This  exercise  was  designed  to 
satisfy  the  requirements  of  10  CFR  50, 
Appendix  E.  Section  IV.F.2.C.  The  last 
biennial  exercise  was  conducted  on 
June  29-30,  1993. 

In  the  weeks  prior  to  the  exercise, 
FEMA  was  unsure  whether  it  could 
support  the  exercise  as  the  result  of  the 
Federal  budget  impasse.  Some  State  of 
Nebraska  personnel  were  also  affected 
by  the  budget  crisis  in  that  some  State 
positions  are  federally  funded.  The 
licensee  satisfactorily  conducted  the 
onsite  portion  of  the  exercise  in  the 
absence  of  full  participation  by  the 
States  and  evaluation  by  FEMA.  There 
were  no  identified  exercise  weaknesses 
associated  with  the  onsite  portion  of  the 
exercise. 

Based  upon  a  review  of  the  licensee's 
request  for  a  scheduiar  exemption  from 
the  requirements  of  10  CFR  50, 
Appendix  E,  Section  IV.F.2.C,  the  staff 
finds  that  the  exemption  would  provide 
only  temporary  relief  from  the 
applicable  regulations. 

IV 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12, 
this  exemption  is  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security  and  is 
otherwise  in  the  public  interest.  The 
Commission  further  determines  that 
special  circumstances  described  bv  10 
CFR  50.12(a)(2)(v)  exist  in  that  granting 
the  exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulations  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulations. 


I  herelure,  tlie  Commission  hereby 
grants  Omaha  Public  Power  District  an 
exemption  from  the  requirements  of  10 
CFR  50.  Appendix  E,  Section  IV.F.2.C. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  66995). 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1995. 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcus, 

Acting  Director.  Division  of  Reactor  Projects 
lll/rv.  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  96-112  Filed  1-3-96;  8:45  ami 
BtLUNO  CODE  7S«M>1-P 


[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Company; 
Correction 

The  December  6,  1995.  Federal 
Register  contained  a  "Notice  of  Issuance 
of  Amendment  to  Facility  Operating 
Licenses,"  for  the  Limerick  Generating 
Station,  Units  1  and  2.  This  notice 
corrects  the  notice  published  in  the 
Federal  Register  on  December  6,  1995, 
(60  FR  62500).  The  "Amendment  Nos." 
Section  should  read  "105  and  69." 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  Project  Directorate  1-2.  Division  of 
Reactor  Projects-l/ll,  Office  of  Nuclear 
Reactor  Regu  la  tion . 
|FR  Doc.  96-109  Filed  1-3-96:  8:45  am] 

BILUNG  CODE  7590-01-^ 


[Docket  No.  72-14  (50-346)] 

Toledo  Edison  Co.,  Davts-Besse 
Nuclear  Power  Station,  Independent 
Spent  Fuel,  Storage  Installation; 
Exemption 

I 

Toledo  Edison  Company  (the 
licensee),  under  the  general  license  in 
Part  72,  Subpart  K.  is  authorized  to 
receive  and  store  spent  fuel  from  its 
Davis-Besse  Nuclear  Power  Station  at  an 
independent  spent  fuel  storage 
installation  (ISFSI)  located  on  the  Davis- 
Besse  Nuclear  Power  Station  site.  This 
facility  is  located  at  the  licensee's  site  in 
Oak  Harbor,  Ohio. 

II 

Pursuant  to  10  CFR  72.7,  the  Nuclear 
Regulatory  Commission  (NRC)  may 
grant  exemptions  from  the  requirements 


of  the  regulations  in  10  CFR  Part  72  as 
it  determines  are  authorized  by  law,  will 
not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Section  72.82(e)  of  10  CFR  Part  72 
requires  each  Ucensee  to  provide  a 
report  of  preoperational  test  acceptance 
criteria  and  test  results  to  the 
appropriate  NRC  Regional  Office  with  a 
copy  to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  at  least 
30  days  prior  to  receipt  of  spent  fuel  or 
high-level  radioactive  waste  for  storage 
in  an  ISFSI.  The  purpose  of  the  30-day 
waiting  period  is  to  allow  the  NRC  an 
opportunity  to  review  test  results  prior 
to  initial  operation  of  the  ISFSI.  If  an 
exemption  from  the  requirement  of  10 
CFR  72.82(e)  for  a  30-day  waiting  period 
was  granted,  the  licensee  still  would  be 
required  to  submit  the  necessary  report; 
however,  the  licensee  could  thereafter 
start  loading  the  first  cask  before  the  end 
of  the  30-day  period. 

Ill 

By  letter  dated  September  22.  1995, 
the  licensee  requested  a  scheduiar 
exemption  pursuant  to  10  CFR  72.7 
from  the  requirement  of  10  CFR 
72.82(e).  The  licensee  committed  to 
submit  its  report  no  less  than  3  days 
prior  to  receipt  of  spent  fuel  at  its  ISFSI. 
The  licensee's  exemption  request  to 
reduce  the  30-day  waiting  period  to  3 
days  was  based  on  the  licensee's  need 
to  assure  the  availability  of  adequate 
storage  space  in  Davis-Besse's  spent  fuel 
pool  to  support  a  refueling  outage 
scheduled  to  begin  in  April  1996.  To 
meet  that  schedule,  spent  fuel  must  be 
removed  from  the  pool  and  loaded  into 
the  dry  storage  casks  at  the  Davis-Besse 
plant  for  transport  to  the  ISFSI  prior  to 
receipt  of  new  fuel  in  February  1996. 
Because  moving  and  loading  the 
canisters  into  the  horizontal  storage 
modules  occurs  outside  the  auxiliary 
building,  and  because  conducting  such 
activities  during  inclement  weather 
would  complicate  these  activities,  the 
licensee  had  planned  to  begin  loading 
activities  in  October  1995.  Delays, 
however,  have  forced  the  licensee  to 
postpone  its  schedule.  Nonetheless,  the 
need  for  and  underlying  basis  of  the 
licensee's  exemption  requests  remains. 
Granting  the  requested  exemption  from 
the  30-day  waiting  period  in  10  CFR 
72.82(e)  would  assist  the  licensee  in 
assuring  it  has  sufficient  time  to 
complete  loading  operations  for  dry 
cask  storage  before  the  end  of  January 
1996  while,  to  the  extent  possible, 
minimizing  the  need  to  conduct  fuel 
handling  activities  during  inclement 
weather.  Moreover,  as  noted  below,  the 
NRC  has  completed  review  of  the 


licensee's  preoperational  tus;  n  poit  aiiu 
therefore  does  not  need  the  full  30  days 
contemplated  by  10  CFR  72.82(e). 

In  a  letter  dated  December  18,  1995, 
the  licenseft  reiterated  the  need  for  the 
requested  exemption  and  provided 
additional  inf<3miation  on  current 
circumstances  supporting  NRC 
approval.  The  December  18  letter  (and 
additional  information  in  it)  are  not 
necessary  to  a  favorable  consideration  of 
the  exemption  request  by  NRC. 
However,  the  letter  confirms  the 
propriety  of  an  exemption. 

Tne  NRC  conducted  an  inspection 
related  to  the  manufacture  of  the  storage 
canisters  at  the  vendor's  fabrication  site, 
and  on  July  7,  1995,  issued  a 
Confirmatory  Action  Letter  to  the 
vendor.  The  vendor  responded  to  the 
Confirmatory  Action  Letter  on 
September  5,  20,  22,  and  October  2  and 
3,  1995.  In  a  letter  dated  October  12. 
1995,  NRC  found  the  vendor's  responses 
acceptable.  NRC  was  able  to  resolve  the 
inspection  issues  based  on  the 
additional  information  provided  by  the 
vendor  which  included  documentation 
of  design  changes  and  associated  safety 
evaluations,  engineering  analysis 
regarding  the  minimum  required 
canister  wall  thickness,  the  results  of 
measurements  of  the  actual  wall 
thickness  of  the  canisters,  and  detailed 
information  on  leak  testing  performed. 
NRC  verified  the  adequacy  of  the 
additional  information  provided  by  the 
vendor  and  the  safety  of  the  canisters 
and  the  transfer  cask  by  performing 
detailed  reviews,  engineering 
evaluations,  and  inspections. 

Since  receipt  of  the  first  canisters  on 
site,  NRC  has  observed  selected  portions 
of  the  preoperational  testing  activities 
and  has  reviewed  associated  test 
procedures  and  results.  The  licensee 
submitted  the  report  of  preoperational 
test  acceptance  criteria  and  test  results 
required  by  10  CFR  72.82(e)  to  NRC 
Region  III  on  December  14,  1995.  The 
preoperational  tests  conducted  by  the 
licensee  included,  among  other  things, 
the  actual  exercise  of  the  licensee's 
written  procedures  for  loading  and 
unloading  the  storage  canisters.  The 
licensee  reviewed  the  results  of  these 
tests,  made  changes  and  subsequently 
approved  the  canister  loading  and 
unloading  procedures.  The  NRC 
observed  licensee's  validation  of  the 
acceptability  of  these  procedures  and  is 
satisfied  with  the  results. 

rv  I 

Based  on  the  aforementioned 
oversight  and  inspection  of  the 
preoperational  testing  activities  at  the 
Davis-Besse  ISFSI.  as  well  as  the  NRC's 
review  of  the  licensee's  report  of 


preoper,iLjunal  test  criteria  and  results, 
the  NRC  finds  that  Toledo  Edison  has 
satisfactorily  addressed  all  of  the  safety 
issues  associated  with  cask  loading, 
handling,  and  storage.  The  results  of 
the.se  NRC  activities  confirm  there  is 
adequate  assurance  that  the  cask  can 
perform  its  intended  safety  functions 
and  that  Toledo  Edison  has  the 
necessar}'  equipment  and  procedures  in 
place,  as  well  as  appropriately  trained 
personnel,  to  safely  conduct  spent  fuel 
cask  handling  activities. 

Accordingly,  the  NRC  has  determined 
in  accordance  with  10  CFR  72.7  that  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  Therefore,  the 
NRC  hereby  grants  the  licensee  an 
exemption  from  the  30-day  waiting 
period  required  by  10  CFR  72.82(e).  The 
effective  date  of  this  exemption  shall  be 
December  26,  1995.  This  exemption  v«ll 
allow  the  licensee,  effective  December 
26,  to  commence  loading  spent  fuel  into 
the  dry  storage  canister,  for  subsequent 
transfer  to  and  storage  in  the  Davis- 
Besse  ISFSI.  The  exemption  also 
permits  the  licensee,  prior  to  December 
26,  to  start  any  necessary  work  that  is 
a  prerequisite  to  loading  fuel  on 
December  26.  While  not  providing 
Toledo  Edison  Company  the  full 
scheduiar  relief  it  requested,  the 
exemption  will  result  in  the  Company 
being  able  to  begin  dry  storage  activities 
approximately  two  weeks  earlier  than 
without  the  exemption. 

The  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  for  copying  (for  a  fee)  at 
the  NRC  Public  Document  Room  at  the 
Gelman  Building,  2120  L  Street,  NW, 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  located  in  the 
William  Carlson  Library',  University  of 
Toledo,  2801  West  Bancroft  Avenue, 
Toledo,  Ohio  43605. 

Pursuant  to  10  CFR  51.32,  the  NRC 
has  determined  that  granting  this 
exemption  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment  (60  FR  52709). 

Dated  at  Rockville,  Maryland  this  20th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers. 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  96-110  Filed  1-3-96:  8:45  am) 
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OFFICE  OF  GOVERNMENT  ETHICS 

Advance  Notice  of  Proposed  Modified 
Form  for  Requesting  Access  to 
Executive  Branch  Public  Financial 
Disclosure  Reports  and  Other  Covered 
Records  to  Be  Submitted  to  0MB  for 
Approval  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

action:  Notice. 

summary:  The  Office  of  Government 
Ethics  plans  to  submit  a  slightly 
modified  OGE  form  used  by  persons  for 
requesting  access  to  executive  branch 
public  financial  disclosure  reports  and 
other  covered  records  for  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act.  This  modified  form  will  replace  the 
existing  one. 

DATES:  Comments  on  this  proposal 
should  be  received  by  March  19,  1996. 
ADDRESSES:  Comments  should  be  sent  to 
William  E.  Gressman,  Office  of 
Government  Ethics,  Suite  500. 1201 
New  York  Avenue,  NW.,  Washington, 
DC  20005-3917. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gressman  at  the  Office  of  Government 
Ethics;  telephone:  202-523-5757,  ext. 
1110;  FAX:  202-523-6325.  A  copy  of 
OGE's  draft  form  may  be  obtained, 
without  charge,  by  contacting  Mr. 
Gressman. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  planning  to 
submit,  after  this  notice  and  comment 
period  (with  any  modifications  that  may 
appear  warranted),  a  proposed  modified 
C)GE  Form  201  "Request  to  Inspect  or 
Receive  Copies  of  SF  278  Executive 
Branch  Persormel  Public  Financial 
Disclosure  Report  or  Other  Covered 
Record"  for  three-year  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35).  Once 
finally  approved  by  OMB  and  adopted 
by  OGE.  the  modified  version  of  this 
OGE  form  will  replace  the  existing 
version  (whose  paperwork  clearance  is 
scheduled  to  expire  at  the  end  of  next 
July). 

The  Office  of  Government  Ethics,  as 
the  supervising  ethics  office  for  the 
executive  branch  of  the  Federal 
Government  under  the  Ethics  in 
Government  Act  (the  "Ethics  Act"),  is 
planning  to  modify  and  update  the 
existing  access  form.  That  form,  the 
OGE  Form  201,  collects  information 
from,  and  provides  certain  information 
to.  persons  who  seek  access  to  SF  278 
reports  and  other  covered  records.  The 
form  reflects  the  requirements  of  the 
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Ethics  Act  and  CX^E's  implementing 
regulations  that  must  be  met  by  a  person 
before  access  can  be  granted.  These 
requirements  relate  to  information  about 
the  identity  of  the  requester,  as  well  as 
any  other  person  on  whose  behalf  a 
record  is  sought,  and  a  notification  of 
prohibited  uses  of  SF  278  reports.  See 
section  105  (b)  and  (c)  of  the  Ethics  Act, 
5  U.S.C.  app..  sec.  105  (b)  and  (c),  and 
5  CFR  2634.603  (c)  and  (f).  For  many 
years,  OGE  has  disseminated  to 
executive  branch  departments  and 
agencies  a  locally  reproducible  uniform 
form  to  serve  as  the  statutorily  required 
written  application  to  inspect  or  receive 
copies  of  SF  278  reports  and  other 
covered  records.  Departments  and 
agencies  are  encouraged  to  utilize  the 
OGE  Form  201,  but  they  can,  if  they  so 
choose,  continue  to  use  or  develop  their 
own  forms  (see  the  discussion  below). 

This  proposed  modified  version  of  the 
OGE  Form  201  will  add  express 
mention  (in  part  III  of  the  form)  to 
another  category  of  materials  subject  to 
public  access  under  the  Ethics  Act — 
Ethics  Act-qualified  blind  trust  and 
qualified  diversified  trust  instniments 
and  the  list  of  assets  transferred  to  such 
trusts  (&  of  assets  sold  in  the  case  of  a 
quahfied  blind  trust).  See  5  CFR 
2634.603(g)(2).  The  other  change  to  the 
form  would  add  to  the  part  C  public 
burden  information  block  a  statement 
required  under  the  1995  amendments  to 
the  paperwork  law  to  the  effect  that  "an 
agency  may  not  conduct  or  sponsor,  and 
no  person  is  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number."  together  with  a  parenthetical 
mention  that  such  number  is  displayed 
in  the  upper  right-hand  comer  of  the 
front  page  of  the  OGE  Form  201. 

In  light  of  OGE's  experience  over  the 
past  three  years  (1993-1995),  the 
estimate  of  the  total  number  of  access 
forms  expected  to  be  filed  annually  at 
OGE  by  members  of  the  public 
(primarily  by  news  media,  public 
interest  groups  and  private  citizens)  is 
proposed  to  be  adjusted  up  somewhat 
from  250  to  275  (access  requests  by 
other  Federal  agencies  or  Federal 
employees  are  not  included).  The 
estimated  average  amount  of  time  to 
complete  the  form,  including  review  of 
the  instructions,  remains  at  ten  minutes. 
Thus,  the  overall  estimated  annual 
public  burden  for  the  OGE  Form  201  for 
forms  filed  at  the  Office  of  Government 
Ethics  will  increase  from  42  hours  in  the 
current  OMB  paperwork  inventor}' 
listing  (250  forms  X  10  minutes  per 
form — number  rounded  off)  to  46  hours 
(275  fonns  X  10  minutes  per  form — 
number  rounded  off)  Moreover,  OGE 
estimates,  based  on  the  agency  ethics 


program  questionnaire  responses  for  the 
past  couple  of  years,  that  some  1,500 
access  request  forms  will  be  filed  each 
year  at  the  other  executive  branch 
departments  and  agencies. 

The  Office  of  Government  Ethics 
expects  that  the  new  form  should  be 
ready,  after  OMB  clearance,  for 
dissemination  to  executive  branch 
departments  and  agencies  next  summer. 
The  Office  of  Government  Ethics  will 
provide  appropriate  guidance  and 
phase-in  time  to  departments  and 
agencies  once  the  new  form  is  available. 
The  new  form  will  be  made  available 
free-of-charge  to  departments  and 
agencies  on  paper,  on  electronic  disk 
and  on  OGE's  electronic  bulletin  board 
entitled  "The  Ethics  Bulletin  Board 
System"  (TEBBS).  In  addition,  if  there  is 
sufficient  interest,  OGE  will  consider 
making  available  a  future  electronic 
version  of  the  form,  to  allow  persons  the 
option  of  preparing  it  on  a  computer. 
The  Office  of  Government  Ethics  also 
will  permit  departments  and  agencies  to 
photocopy  or  have  copies  printed  of  the 
form  as  well  as  to  develop  or  utilize,  on 
their  own,  electronic  versions  of  the 
form  provided  that  they  precisely 
duplicate  the  paper  original  to  the 
extent  possible.  As  noted  above, 
agencies  can  also  develop  their  own 
access  forms,  provided  all  the 
information  required  by  the  Ethics  Act 
and  OGE  regulations  is  placed  on  the 
form,  along  with  appropriate  Privacy 
Act  and  paperwork  notices  with  the 
attendant  clearances  being  obtained 
therefor. 

Public  comment  is  invited  on  each 
aspect  of  the  proposed  modified  OGE 
Form  201  as  set  forth  in  this  notice, 
including  specifically  views  on  the  need 
for  and  practical  utility  of  this  proposed 
modified  collection  of  information,  the 
accuracy  of  OGEs  burden  estimate,  the 
enhancement  of  quality,  utility  and 
clarity  of  the  information  collected,  and 
the  minimization  of  burden  (including 
the  use  of  information  technology). 

Comments  received  in  response  to 
this  notice  will  be  summarized  for,  and 
may  be  included  with,  the  OGE  request 
for  OMB  paperwork  approval  for  this 
modified  information  collection.  The 
comments  will  also  become  a  matter  of 
public  record. 

Approved:  Decembftr  2B,  1995. 
Donald  E.  Campbell, 

Deputy  Director,  Office  of  Government  Ethics. 
[PR  Doc.  9&-94  Filed  1-3-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSiON 

[Release  No.  34-36650;  File  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Amendment  No.  7  to  Reporting  Plan 
for  Nasdaq/National  Market  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  the  Boston,  Chicago 
and  Philadelphia  Stock  Exchanges 

December  28. 1995. 

On  December  28.  1995,  the  National 
Association  of  Securities  E)ealers,  Inc., 
and  the  Boston.  Chicago,  and 
Philadelphia  Stock  Exchanges 
(collectively,  "Participants") '  submitted 
to  the  Commission  proposed 
Amendment  No.  7  to  a  joint  transaction 
reporting  plan  ("Plan")  for  Nasdaq/ 
National  Market  securities  traded  on  an 
exchange  on  an  unlisted  or  listed  basis. ^ 
Amendment  No.  7  would  extend  the 
effectiveness  of  the  plan  through  March 
5,  1996.^  This  order  approves 
Amendment  No.  7  to  the  Plan,  thereby 
approving  its  operation  through  March 
5. 1996. 


'  The  signatories  to  the  Plan,  i.e.,  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"), 
and  the  Chicago  Stock  Exchange,  Inc.  ("Chx") 
(previously,  the  Midwest  Stock  Exchange,  Inc.).  the 
Philadelphia  Stock  Exchange,  Inc.  ("Phlx"),  and  the 
Boston  Stock  Exchange,  Inc.  ("BSE"),  are  the 
"Participants."  The  BSE.  however,  joined  the  Plan 
as  a  "Limited  Partici|}£nt."  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
National  Market  (previously  referred  to  as  "Nasdaq/ 
NMS ')  securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange.  Inc..  was  a  Participant 
to  the  Plan,  but  did  not  trade  securities  pursuant  to 
the  Plan,  and  withdrew  from  participation  in  the 
Plqn  in  August  1994. 

'  Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f}  of  the  Act 
permits  unlisted  trading  privileges  ("UTP")  under 
certain  circumstances.  For  example.  Section  12(f), 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-the-couqter 
("OTC/UTP"),  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(f)  requirement.  For  a  more  complete  discussion 
of  this  Section  12(f)  requirement,  see  November 
1995  Extension  Order,  infa  note  3.  at  n.  2. 

'On  November  13.  1995.  the  Commission 
extended  the  effectiveness  of  the  Plan  through 
December  12,  1995.  by  partially  approving 
Amendment  No.  6.  Amendment  No.  6  requested  an 
extension  of  the  effectiveness  of  the  Pbn  ".hrough 
December  29.  1995.  See  Securities  Exchange  Act 
Releaie  No.  36481  (November  13.1  995),  60  FR 
58119  ("November  1995  Extension  Order"). 
Thereafter,  the  Commission  approved  the 
remainder  of  .\mendinent  No.  6  by  approving 
operation  of  the  Plan  through  December  29,  1995. 
See  Securities  Exchange  Act  Release  No.  36589 
(December  13.  1995),  60  FR  65696  ("December  1995 
Extension  Order"). 
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I.  Background 


.  The  Commission  originally  approved 
the  Plan  on  June  26,  iggo.-*  The  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/ 
National  Market  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  UTP.  The  Commission  has 
extended  the  effectiveness  of  the  Plan 
six  times  since  then  to  allow  the 
Participants  to  trade  pursuant  to  the 
Plan  while  they  finalize  their 
negotiations  for  revenue  sharing  under 
the  plan. 5 

As  originally  approved  by  the 
Commission,  the  Plan  required  the 
Participants  to  complete  their 
negotiations  regarding  revenue  sharing 
during  the  one-year  pilot  period.  The 
January  1995  Extension  Order  approved 
the  effectiveness  of  the  Plan  through 
August  12,  1995.  Since  January  1995, 
the  Commission  has  expected  the 
Participants  to  conclude  ttieir  financial 
negotiations  promptly  and  to  submit  a 
filing  to  the  Commission  that  reflected 
the  results  of  the  negotiations. 
Moreover,  the  Commission's  August 
1995  Extension  Order  required  the 
Participants  to  submit  a  filing 
concerning  revenue  sharing  on  or  before 
August  31,  1995.  The  Commission's 
December  1995  Elxtension  Order  noted 
that  request,  and  further  requested  that 
the  Participants  submit  to  the 
Commission,  on  or  before  December  20 
1995,  a  proposed  revenue  sharing 
amendment,  along  with  a  proposed 
amendment  to  extend  the  effectiveness 
of  the  Plan  through  the  pending  period 
for  the  financial  proposal. 

The  Commission  currently  believes  it 
is  appropriate  to  extend  the 
effectiveness  of  the  Plan  through  March 
5. 1996,  so  that  operation  of  the  Plan 
may  continue  while  the  Commission 
awaits  these  amendments  and  prepares 
them  for  publication  in  the  Federal 
Register. 


^SPf'Seruritie>  Exchange  Act  Reloase  No.  28146 
dune  26,  1990),  55  FR  27917  ("1990  Approval 
Ordf>r").  For  a  detailed  discussion  of  the  history  of 
UTP  in  OTC  securities,  and  the  events  that  led  to 
the  present  plan  and  pilot  program,  see  1994 
Extension  Order,  infra  note  5, 

■^  See  Securities  Exchange  Act  Release  No.  34371 
(July  13,  1994).  59  FR  37103  ("1994  Ex'ension 
Order").  See  also  Securities  Exchange  Act  Release 
No.  35221.  (Januar\  11.  1995).  60  KR  3886  Release 
No.  36102  {.\ugusl  14,  1995).  60  FR  4J626  ("August 
1995  Extension  order").  Securities  Exchange  Act 
Release  Nfo.  36226  (September  13, 1995).  60  HI 
49029  ("September  1995  Extension  Order"). 
Securities  Exchange  Act  Release  No.  36368  (October 
13.  1995).  60  FR  54091  ("October  1995  Extension 
Order"),  and  the  November  and  December  1995 
Extension  Orders,  supra  note  3. 


II.  Extension  of  Certain  Exeroptive 
Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
December  29,  1995,  the  Commission 
granted  an  exemption  from  Rule  llAcl- 
2  under  the  Act  regarding  the  calculated 
best  bid  and  offer  ("BBO"),  and  granted 
the  BSE  an  exemption  from  the 
provision  of  Rule  llAa3-l  under  the 
Act  that  requires  transaction  reporting 
plans  to  include  market  identifiers  for 
transaction  reports  and  last  sale  data. 
This  order  extends  these  exemptions 
through  march  5,  1996.  Further,  this 
extension  will  remain  in  effect  only  if 
the  Plan  continues  in  effect  through  that 
date  pursuant  to  a  Commission  order.'' 
The  Commission  continues  to  believe 
thauhis  exemptive  relief  is  appropriate 
through  March  5,  1996. 

III.  Comments  on  the  Operation  of  the 
Plan 

In  the  January  1995  Extension  Order, 
the  August  1995  Extension  Order,  the 
September  1995  Extension  Order,  the 
October  1995  Extension  Order,  and  the 
November  1995  Extension  Order  the 
Commission  solicited,  among  other 
things,  comment  on:  (1)  Whether  the 
BBO  calculation  for  the  relevant 
securities  should  be  based  on  price  and 
time  only  (as  currently  is  the  case)  or  if 
the  calculation  should  include  size  of 
the  quoted  bid  or  offer;  and  (2)  whether 
there  is  a  need  for  an  intermarket 
linkage  for  order  routing  and  execution 
and  an  accompanying  trade-through 
rule.  The  Commission  continues  to 
solicit  comment  on  these  matters. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary:  Securities  and  Exchange 
Commission,  4.'>0  Fifth  Street,  NW., 
Washington.  DC  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  tiie  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  oil  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  die 


'■In  the  December  1995  Extension  Order,  'he 
Commission  e.xtended  these  exernptions  through 
December  29.  1995.  Pursi:ant  io  a  request  made  by 
the  NA.SD.  this  order  further  extends  the 
effectiveness  of  the  relevant  exemptions  through 
M.irch  5,  1996.  See  letter  from  Richard  Ketchum, 
Chief  Operating  Officer  and  Executive  Vice 
President.  NASD,  to  Jonathan  G.  Katz,  Secretary. 
Commission,  dated  December  22. 1995. 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  January  25, 1996. 

V,  Conclusion 

The  Commission  finds  that  proposed 
Amendment  No.  7  to  the  Plan  to  extend 
the  operation  of  the  Plan  and  the 
financial  negotiation  period  through 
March  5, 1996,  is  appropriate  and  in 
furtherance  of  Section  1 1 A  of  the  Act. 
The  Commission  finds  further  that 
extension  of  the  exemptive  relief 
through  March  5,  1996,  as  described 
above,  also  is  consistent  with  the  Act 
and  the  Rules  thereunder.  Specifically, 
the  Commission  believes  that  these 
extensions  should  serve  to  provide  the 
Participants  with  more  time  to  conclude 
their  financial  negotiations  and  to 
submit  the  necessary  filings  to  the 
Commission.  This,  in  turn,  should 
further  the  objects  of  the  Act  in  general, 
and  specifically  those  set  forth  in 
Sections  12(f)  and  llA  of  the  Act  and 
in  Rules  llAa3-l  and  llAa3-2 
thereunder. 

//  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  llA  of  the  Act  and 
(c)(2)  of  Rule  llAa3-2  thereunder,  that 
Amendment  No.  7  to  the  loint 
Transaction  Reporting  Plan  for  Nasdaq/ 
National  Market  securities  traded  on  an 
exchange  on  an  unlisted  or  listed  basis 
is  hereby  approved  and  trading 
pursuant  to  the  Plan  is  hereby  approved 
on  a  temporary  basis  through  March  5. 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regalation.  pursuant  to  delegated 
authority  17  CFR  200,30-3{a1(29). 
Jonathan  G.  Katz, 
Hecretury 

(FR  Doc  96-126  Filed  1-3-96;  8  45  am] 
BtLUNC  CODE  S010-01-M 


[Release  No  34^-36631;  File  No.  SR-CSE- 
95-08] 

Selt-Regulatory  Organizations;  Notice 
oT  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  Exchange  Rule  11,10, 
National  Securities  Trading  System 
Fees 

Dccembt-r  21.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  16,  1995  the  Cincinnati  Stock 


15  U.S.C.  78sfb)(l). 
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Exchange.  Inc.  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  December  1, 
1995.  the  Exchange  submitted 
Amendment  No.  1  text  to  the  proposed 
rule  change.^  On  December  20.  1995. 
the  Exchange  submitted  Amendment 
No.  2  to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  amends  Rule 
11.10  regarding  fees  imposed  by  the 
Exchange.  The  text  of  the  proposed  rule 
change  is  as  follows  (new  text  is 
italicized:  deleted  text  is  bracketed]: 

Ruk  11.10    National  Securities  Trading 
System  Fees 

A.  Agency  Transactions. 

Except  for  Preferenced  transactions, 
members  acting  as  an  agent  will  be  charged 
$0.0025  per  share  ($0.25/100  shares)  for 
public  agency  transactions,  [except  that  there 
will  be  no  transaction  fee  charge  for  public 
agency  limit  orders  executed  from  the  CSE 
limit  order  book.) 

B.  through  F.  No.  Change. 

G.  Proprietary  (principal)  Transactions. 

1.  All  Designated  Dealers,  except  those 
acting  as  Preferencing  Dealers  or 
Contributing  Dealers,  will  be  charged  $0,005 
per  share  ISO. 50/100  sharesi  |$.0075  per 
share  ($0.75/190  shares))  for  principal 
transactions  excluding  ITS  transactions. 
[unless  actmg  as  Dealer  of  the  Day.  a 
Preferencing  Deale.'  or  a  Contributing  Dealer 
except.  ITS  Transactions]  Designated  Dealers 
will  be  billed  $0.0050  per  share  on  outbound 
ITS  trades  and  $0.0000  per  share  on  inbound 
ITS  trades  All  Designated  Dealers'  charges 
are  subject  to  the  minimum  charges  set  forth 
in  paragraph  5  below.  (Billable  shares  shall 
not  exceed  650.000  shares  times  the  number 
of  trading  days  in  any  given  month.) 

2.  through  5.  No  Change. 
H.  through  M.  No  Change. 


2  See  Letter  from  Robert  Ackermann.  Vice 
President  Regulatory  Services.  CSE.  to  Glen 
Barrentine.  Team  Leader.  Division  of  Market 
Regulation.  SEC.  dated  December  1.  1995.  In 
Amendment  No.  1.  the  Exchange  clarified  that 
Designated  Dealer  ("DD")  transaction.s  resulting 
from  trades  assigned  to  the  DD  acting  as  "Dealer  of 
the  Day"  are  charged  at  the  rate  of  S0.005  per  share. 

'  S^-e  Letter  from  Robert  Ackermann  Vice 
President  Regulatory  Services.  CSE.  to  Glen 
Barrentine.  Team  Leader.  Division  of  Market 
Regulation.  SEC.  dated  December  20.  1995.  In 
Amendment  No.  2.  the  Exchange  submitted  revised 
text  to  proposed  CSE  Rule  11.10  G(l). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Puqpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1,  Purpose 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  determined  to 
amend  the  fee  charged  limit  orders 
executed  through  the  facilities  of  the 
Exchange's  limit  order  book  such  that 
the  fee  charged  for  market  orders  and 
limit  orders  executed  through  that 
facility  will  be  the  same.*  Additionally, 
the  fee  charged  Designated  Dealers  *  has 
been  lowered. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act» 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4) '  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  the  Exchange  s  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 


*  In  order  to  encourage  all  members  to  place 
public  agency  limit  orders  on  the  CSE  book,  the 
Exchange  in  August  1994  amended  Rule  11.10  to 
eliminate  the  transaction  charge  on  public  agency 
limit  orders.  See  Securities  Exchange  Act  Release 
No.  34493.  (August  5.  1994).  59  FR  41531  (August 
12.  1994)  (approvmg  File  No.  SR-CSE-94-6). 

'A  Designated  Dealer  ("DD")  is  a  proprietary 
member  who  maintains  a  minimum  net  capital  of 
at  least  the  greater  of  SlOO.OOO  or  the  amount 
required  under  Rule  15r3-l  of  the  Act,  and  who  has 
been  approved  by  the  Exchange's  Securities 
Committee  to  perform  market  functions  by  entering 
bids  and  offers  for  securities  designated  by  the 
Securities  Committee  to  be  traded  in  the  CSE's 
National  .Securities  Trading  System  ("designated 
issues")  into  that  System  See  CSE  Rule  11.9(a)(3). 
The  DD  status  obligates  the  dealer  to  guarantee 
execution  of  all  public  agency  market  orders  and 
agency  limit  orders  up  to  2.099  shares.  See  Release 
No.  34493.  supra  note  4. 

"15L'.S.C.  78f(b). 

'15U.S.C.  78f(b)(4). 


is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act »  and 
subparagraph  (e)  of  Rule  19b-^ 
thereunder.8 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  i»  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Cincinnati  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CSE-95-08  and  should  be 
submitted  by  January  25,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 


"  15  U.S.C.  78s(b)(3)(A). 

'•17CFR240.19b-». 

'»17CFR2D0.30-3(a)(12). 


Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  96-79  Filed  1-3-96;  8:45  am] 
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Self-Regulatory  Organizations  Notice 
of  Filing  and  Immeo  ate  Effectiveness 
of  Proposed  Ru  *  C'~ange  ry  the  New 
York  Stock  Exchange,  i^c  Re^atng  tc 
Fees  for  Terminal  Equip^e^t 

December  21, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
November  30.  1995  the  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Suh>.i.inf  •  nf 
the  Proposed  Rule  Change 

Beginning  January  2,  1996,  the 
Exchange  plans  to  charge  a  fee  of  $3,600 
per  armum  for  a  package  of  terminal 
equipment  that  its  members  and 
member  organizations  use  to  operate  the 
Exchange's  Broker  Booth  Support 
System  ("BBSS")  from  their  "upstairs" 
offices.^  Previously,  the  Exchange  has 
not  charged  for  this  terminal  equipment, 
because  it  was  installed  and  operated  on 
a  trial  basis. 

II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  O  ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  BBSS  is  designed  for 
use  by  its  members  and  member 
organizations  either  in  their  booth 
spaces  on  the  Trading  Floor  or  in  their 
"upstairs"  offices  or  both.^  The  BBSS  is 
an  order  management  system  providing 
order  processing  capabilities  as  well  as 
access  to  other  Services  such  as  market 
data,  the  Exchange's  On-Line 
Comparison  System,'*  and  information 
services.  Booth  routing,  a  feature  offered 
through  BBSS,  enables  Exchange 
members  and  member  organizations  to 
algorithmically  route  market  and 
limited  price  orders  to  their  booths  or  to 
a  specialist  based  on  share  size  and 
price  parameters,  as  may  be  determined 
by  each  participant. 

The  Exchange  has  charged  a  fee  '  for 
BBSS  terminal  equipment  located  in 
members'  and  member  organizations' 
floor  booth  spaces  since  July  1.  1994. 
but  does  not  currently  charge  for 
terminals  located  in  members'  and 
member  organizations'  "upstairs" 
offices  because  they  were  installed  and 
operated  on  a  trial  basis.^ 

Now,  however,  the  Exchange  has 
concluded  its  trial,  and  the  number  of 
"upstairs"  installations  are 
proliferating.^  Commencing  on  January 

2,  1996.  the  Exchange  intends  to  charge 
a  fee  of  $3,600.00  per  annum  for  a 
package  of  hardware,  consisting  of  a 
terminal,  keyboard,  and  printer,  that  is 
necessary  to  operate  the  BBSS.  This 
charge  is  in  line  with  the  charge  for  the 


•  15  U.S.C.  78s(b)(l). 

'The  termina)  equipment  is  necessary  to  access 
the  BBSS. 


'Telephone  conversation  on  December  8,  1995  ' 
between  George  A.  Villasana.  Attorney,  Market 
Regulation,  SEC  and  Dennis  Covelli,  Vice  President. 
Post  Trade  Services.  NYSE. 

*The  NYSE's  On-Line  Comparison  System  allows 
NYSE  clearing  members  to  submit  trade  data  on 
certain  securities  on  trade  date  to  NYSE  for  initial 
comparison.  Compared  trades  are  submitted  by  the 
NYSE  to  a  "qualified  clearing  agency"  to  complete 
the  clearance  and  settlement  process.  See  Securities 
Exchange  Act  Release  No.  34153  (June  3. 1994),  59 
FR  30071  (June  10,  1994)  (order  approving  File  No. 
SR-NYSE-94-08). 

'The  NYSE  provides  its  members  and  member 
organizations  with  one  BBSS  terminal  per  booth 
without  charge.  The  exchange  charges  its  members 
and  member  organizations  S3,600  per  aimum  for 
each  additional  BBSS  terminal  installed  in  each 
booth  with  access  to  the  BBSS.  Telephone 
conversation  on  December  13.  1995  between  George 
A.  Villasana.  Attorney,  Market  Regulation.  SEC  and 
Dennis  Covelli.  Vice  President,  Post  Trade  Services, 
NYSE. 

"See  Securities  Exchange  Act  Release  No.  34395 
Gulv  18,  1994).  59  FR  38007  (July  26.  1994)  (order 
approving  File  No.  SR-NYSE-94-25). 

'While  the  number  of  terminals  on  the  NYSE 
floor  is  approximately  400.  the  number  of  terminals 
in  the  "upstairs"  offices  is  approximately  20.  See 
supra  note  5. 


use  of  similar  equipment  located  on  its 
Trading  Floor,^  and  will  enable  the 
Exchange  to  recoup  part  of  its 
development  and  hardware  costs. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4)  i°  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not  . 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  proposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act"  and 
subparagraph  (e)  of  Rule  19b— 1 
thereunder. '2 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Copimission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  ,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
commission,  and  all  written 


•  See  supra  note  5. 
«15  U.S.C.  78f(b). 
""15  U.S.C.  78ftb)(4). 
"  15  U.S.C.  78s(b)(3)(A). 
•»17CFR240.19b-4. 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  the  inspection  and  copying 
at  the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
Bling  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  New  York  Stock  Exchange. 
Inc.  All  submissions  should  refer  to  File 
No.  SR-NYSE-95-40  and  should  be 
submitted  by  January  25.  1996. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-80  Filed  1-3-96;  8:45  ami 
BILUNG  CODE  8010-01-M 


fRel.  No.  IC-21626:  File  No.  812-8580-01] 

Gred:  (Vest  Life  &  Annuity  Insurance 
Company  et  al. 

December  27.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Great- West  Life  &  Annuity 
Insurance  Company  ("GWL&A"), 
Maxim  Series  Account  (the  "Separate 
Account"),  and  The  Great-West  Life 
Assurance  Company  ("Great-West"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  THE  APPLICATION: 
Applicants  seek  an  order  permitting  the 
deduction  of  mortality  and  expense  risk 
charges  from;  (i)  the  assets  of  the 
Separate  Account  in  connection  with 
the  offer  and  sale  of  certain  flexible 
premium  variable  annuity  contracts  (the 
"Contracts")  issued  with  a  guaranteed 
death  benefit,  and  of  variable  annuity 
contracts  established  in  the  future  (the 
"Future  Contracts")  which  are 
substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts");  and  (ii)  the  assets  of 
separate  accounts  ("Future  Accounts") 
established  in  the  future  by  GWL&A — 
which  are  substantially  similar  to  the 
Separate  Account — in  connection  with 
the  offer  and  sale  of  Contracts  and 
Future  Contracts. 


'17CFR200.3O-3(a)(12). 


FILING  DATE:  The  application  was  filed 
on  April  25,  1995.  An  amended  and 
restated  application  was  filed  on 
October  16. 1995. 

HEARING  OF  NOTIFICATION  OF  THE  HEARING: 
An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  on  this  application  by 
writing  to  the  Secretary  of  the 
Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  January  22,  1996  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  the  hearing  by  writing  to  the 
Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.  Washington,  D.C.  20549. 
Applicants:  Beverly  A.  Byrne,  Esq.,  The 
Great-West  Life  Assurance  Company, 
8515  East  Orchard  Road,  Englewood, 
CO  80111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  GWL&A,  a  stock  fife  insurance 
company,  originally  was  organized 
under  Kansas  law  as  the  National 
Interment  Association.  In  1963,  the 
company's  name  was  changed  to  Ranger 
Life  Insurance  Company,  and  later  was 
changed  to  Insuramerica  Corporation;  in 
February  1982,  the  company  assumed 
its  current  name.  In  September  1990, 
GWL&A  redomesticated  and  now  is 
organized  under  the  laws  of  Colorado. 
GWL&A  is  wholly-owned  by  Great 
West,  which  is  a  subsidiary  of  Great- 
West  Lifeco  Inc.,  an  insurance  holding 
company  which,  in  turn,  is  a  subsidiary 
of  Power  Financial  Corporation,  a 
financial  services  company. 

2.  The  Separate  Account  was 
established  by  GWL&A  under  the  laws 
of  Kansas  on  June  24,  1981,  and  now 
exists  under  the  laws  of  Colorado  as  a 
result  of  the  redomestication  of  GWL&A 
in  1990.  The  Separate  Account  is  a  unit 
investment  trust  registered  under  the 
1940  Act.  The  Separate  Account  acts  as 
a  funding  vehicle  for  flexible  premium 


variable  annuity  contracts — including 
the  Contracts — which  have  a  guaranteed 
death  benefit,  as  well  as  for  other 
flexible  premium  annuity  contracts 
without  a  guaranteed  death  benefit 
("Standard  Death  Benefit  Contracts"). 

3.  The  Separate  Account  currently  has 
fourteen  investment  divisions,  twelve  of 
which  invest  solely  in  corresponding 
investment  portfolios  of  Maxim  Series 
Fund,  Inc.  ("Maxim"),  and  two  of  which 
invest  solely  in  corresponding 
investment  portfolios  of  TCI  Portfolios, 
Inc.  ("TCI").  (Maxim  and  TCI  shall  be 
referred  to  herein  collectively  as  the 
"Fimds.")  Each  investment  division  is 
subdivided  into  six  subaccounts,  two  of 
which  are  used  for  allocation  under  the 
Standard  Death  Benefit  Contracts  and 
the  Contracts  in  connection  with 
retirement  plans  ("qualified  plans")  that 
qualify  for  favorable  federal  income  tax 
treatment  under  Sections  401  and  408  of 
the  Internal  Revenue  Code  as  well  as 
retirement  plans  not  receiving  such 
favorable  tax  treatment  ("non-qualified 
plans").  The  remaining  four 
subaccounts  are  used  for  allocations 
under  other  contracts  previously  offered 
by  GWL&A — through  the  Separate 
Account — in  connection  with  qualified 
and  non-qualified  plans.  In  the  future, 
GWL&A  may  establish  additional 
divisions  within  the  Separate  Account 
to  invest  in  other  portfolios  of  the  Funds 
or  in  other  investments,  and  may  issue 
other  contracts — including  Future 
Contracts — which  may  be  funded  by  the 
Separate  Account  or  by  Future  Separate 
Accounts. 

4.  Each  of  the  Funds  is  a  registered 
open-end,  diversified  investment 
company  imder  the  1940  Act;  each 
consists  of  one  or  more  investment 
series  or  portfolios  which  pursue 
different  investment  objectives  and 
policies  and  have  distinct  investment 
advisers.  GWL&A  purchases  and 
redeems  portfolio  shares  for  the 
corresponding  investment  divisions  of 
the  Separate  account  at  net  asset  value. 
Shares  Of  the  Funds  also  are  offered  to 
other  affiliated  or  unaffiliated  separate 
accounts  of  insurance  companies 
offering  variable  annuity  contracts  or 
variable  life  insurance  policies. 

5.  The  principal  underwriter  of  the 
Contracts,  Great-West,  is  registered  with 
the  Commission  under  the  Securities 
and  Exchemge  Act  of  1934  as  a  broker-, 
dealer,  and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

6.  The  minimum  initial  purchase 
payment  for  a  Contract  used  in 
cormection  with  a  non-qualified  plan  is 
$5,000;  the  minimum  initial  purchase 
payment  for  a  Contract  used  in 
connection  with  a  qualified  plan  is 
$2,000.  Additional  purchase  payments 


364 


Federal  Register  /  Vol.  61,  No.  3  /  Thursday,  January  4,  1996  /  Notices 


Federal  Register  /  Vol.  61,  No.  3  /  Thursday,  January  4,  1996  /  Notices 


363 


for  both  non-qualified  plan  and 
qualified  plan  Contracts  must  be  at  least 
$500,  except  for  payments  made 
through  an  automatic  contribution  plan, 
which  are  subject  to  a  $50  minimum. 
The  Contracts  also  permit  periodic 
payments  and  partial  surrenders. 

7.  Prior  to  issuance  of  a  Contract,  the 
Contract  owner  selects  a  "Retirement 
Date"  on  which  aimuity  payments  are  to 
begin.  All  or  part  of  the  Contract  value 
may  be  placed  under  one  or  more  of  the 
annuity  payout  options  available  under 
the  Contract,  or  the  Contract  owner  may 
elect  to  receive  the  Contract  value  in  a 
lump  sum  of  the  Retirement  Date. 

8.  The  Contracts  provide  for  the 
payment  of  a  death  benefit.  If  the 
Annuitant  dies  before  the  Retirement 
Date,  a  death  benefit  will  be  paid  to  the 
designated  beneficiary  in  an  amount 
which  is  the  greater  of  either:  (a)  the 
Contract  value  as  of  the  date  of  death, 
less  premium  taxes,  if  any;  or  (b)  the 
guaranteed  death  benefit,  less  premium 
taxes,  if  any.  The  guaranteed  death 
benefit  equals  the  initial  purchase 
payment  on  the  date  the  Contract  is 
issued,  and  thereafter  is  adjusted  upon 
each  purchase  payment,  partial 
surrender,  or  periodic  payment.  The 
guaranteed  death  benefit  is  recalculated 
at  the  end  of  each  calendar  year  by 
adding  interest  at  an  annual  effective 
rate  of  5%.  At  any  date  (other  than  the 
end  of  a  calendar  year)  the  guaranteed 
death  benefit  equals  the  lesser  of:  (a) 
The  guaranteed  death  benefit  as  of  the 
end  of  the  last  calendar  year,  plus  any 
subsequent  purchase  payments,  and  less 
any  partial  surrenders  and  periodic 
payments;  or  (b)  the  result  of  the 
following  calculation — Contract  value 
after  the  last  partial  surrender  or 
periodic  payment  made  diu-ing  the 
calendar  year,  multiplied  by  the 
guaranteed  death  benefit  prior  to  such 
partial  surrender  or  periodic  payment, 
divided  by  the  Contract  value  prior  to 
such  partial  surrender  or  periodic 
payment. 

9.  Various  fees  and  expenses  are 
deducted  under  the  Contracts.  Prior  to 
the  Retirement  Date,  an  annual 
maintenance  charge  of  $27  will  be 
deducted  from  the  Contract  value  to 
compensate  GWL&A  for  administrative 
services.  The  charge  will  not  exceed  the 
cost  of  services  to  be  provided  over  the 
life  of  the  Contract,  in  accordance  with 
the  provisions  of  Rule  26a-l  under  the 
1940  Act.  GWL&A  does  not  anticipate 
any  profit  from  this  charge. 

10.  Any  premium  or  other  taxes 
levied  by  any  government  entity  with 
respect  to  the  Contracts  or  the  Separate 
Account  will  be  paid  by  GWL&A.  If  the 
Contract  value  is  used  to  purchase  an 
annuity  under  the  annuity  payout 


options,  the  dollar  amount  of  any 
premium  tax  previously  paid  or  payable 
upon  annuitization  by  GWL&A  will  be 
charged  against  Contract  value.  The 
applicable  premium  tax  rates  currently 
range  from  0%  to  2.50%. 

11.  The  Separate  Account  and  its 
investment  divisions  vdll  bear  their  own 
operating  expenses  and  charges  for 
federal  income  tax,  should  such  taxes  be 
incurred  by  GWL&A  in  connection  with 
the  operation  of  the  Separate  Account. 
No  charge  is  made  by  GWL&A  for 
transfers  of  Contract  value  among 
Separate  Account  investment  divisions. 

12.  No  front-end  sales  load  will  be 
deducted  from  premium  payments 
under  the  Contracts.  Rather,  upon  any 
total  or  partial  surrender  of  Contract 
Value  prior  to  the  Retirement  Date,  a 
contingent  deferred  sales  charge  will  be 
deducted  from  purchase  payments 
which  have  been  credited  to  a  Contract 
for  fewer  than  seven  years.  Once  per 
year,  however,  up  to  10%  of  the 
Contract  value  as  of  December  31  of  the 
calendar  year  prior  to  the  year  in  which 
the  amount  is  being  surrendered  may  be 
withdrawn  without  incurring  a 
contingent  deferred  sales  charge.  Total 
surrender  charges  will  not  exceed  7%  of 
the  purchase  payment  under  the 
Contract. 

13.  A  daily  charge  equal  to  an 
effective  aimual  rate  of  1.45%  of  the  net 
asset  value  of  the  Separate  Account 
attributable  to  the  Contracts  will  be 
imposed  to  compensate  GWL&A  for 
bearing  certain  mortality  and  expense 
risks  in  connection  with  the  Contracts. 
Of  this  amount,  0.85%  is  allocable  to 
the  mortality  risk  apart  from  that 
associated  with  the  guaranteed  death 
benefit,  0.20%  is  allocable  to  the 
mortality  risk  associated  with  the 
guaranteed  death  benefit,  and  0.40%  is 
allocable  to  the  expense  risk.  The 
mortality  and  expense  risk  charge  is 
guaranteed  by  GWL&A  and  cannot  be 
increased. 

14.  The  annual  mortality  and  expense 
risk  charge  assessed  under  Future 
Contracts  will  be  the  same  as  that 
mentioned  above.  In  addition,  there  will 
be  no  front-end  sales  charge  for  Future 
Contracts,  and  the  maximum  contingent 
deferred  sales  charge  will  not  exceed 
7%  of  the  amount  distributed. 

15.  The  mortality  risk  under  the 
Contract  is  that,  upon  selection  of  an 
annuity  payout  option  with  a  life 
contingency,  annuitants  will  live  longer 
than  GWL&A's  actuarial  projections 
indicate,  thereby  resulting  in  higher 
than  expected  annuity  payments. 
GWL&A  also  assumes  a  mortality  risk 
under  the  Contract  if  the  death  of  an 
annuitant  results  in  a  death  benefit 
being  payable  under  the  Contract. 


GWL&A  is  at  risk  to  the  extent  that  the 
amount  of  the  guaranteed  death  benefit 
exceeds  the  Contract  value  as  of  the  date 
of  death. 

16.  The  expense  risk  borne  by 
GWL&A  under  the  Contracts  is  that  the 
charges  for  administrative  expenses, 
which  charges  are  guaranteed  for  the  life 
of  the  Contracts,  may  be  insufficient  to 
cover  the  actual  costs  of  issuing  and 
administering  the  Contracts. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  of  the 
Commission  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)i^)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  maximum  charge  of 
1.45%  for  the  assumption  of  mortality 
and  expense  risks  from  the  assets  of:  (a) 
The  Separate  Account  in  connection 
with  the  issuance  of  the  Contracts  or 
Future  Contracts;  and  (b)  any  Future 
Separate  Accounts  in  connection  with 
the  issuance  of  Contracts  or  Future 
Contracts.  Applicants  submit  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  exempt 
any  person,  seciuity,  or  transaction  or 
any  class  or  classes  of  persons, 
securities,  or  transactions  from  the 
provisions  of  the  1940  Act,  and  the  rules 
promulgated  thereunder,  if  and  to  the 
extent  that  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  as  herein  pertinent, 
prohibit  a  registered  unit  investment 
trust  and  any  depositor  or  underwrriter 
thereof  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  are  deposited  with  a 
qualified  trustee  or  custodian  emd  are 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter.  Exception  is 
made  for  fees,  not  exceeding  any  such 
reasonable  amounts  asthe  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

4.  Applicants  submit  that  their 
request  would  promote  competitiveness 
in  the  variable  annuity  contract  market 
by  eliminating  the  need  for  GWL&A  to 
file  redundant  exemptive  applications, 
thereby  reducing  GVVL&A's 
administrative  expenses  and 
maximizing  the  efficient  use  of 
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GWLAA's  resources.  Applicants  further 
submit  that  the  delay  and  expenses 
involved  in  having  to  seek  exemptive 
reUef  repeatedly  would  impair 
GWlAA's  abihty  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise.  Further,  if  GWL&A  were 
required  to  seek  exemptive  relief 
repeatedly  with  respect  to  the  issues 
addressed  in  this  apphcation,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby.  Thus, 
Applicants  beheve  that  the  requested 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  cind  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

5.  Applicants  represent  that  the 
mortahty  and  expense  risk  charge  of 
1.25%  (which  includes  all  risk  charges 
imposed  under  the  Contracts  except  the 
0.20%  mortahty  risk  charge  for  the 
guaranteed  death  benefit)  is  writhin  the 
range  of  industry'  practice  for  variable 
annuity  contracts  which,  while  not 
offering  a  guaranteed  death  benefit 
feature,  are  otherwise  comparable  to  the 
Contracts.  This  representation  is  based 
upon  Apphcants'  analysis  of  publicly 
available  information  regarding  the 
aggregate  level  of  the  mortahty  and 
expense  risk  charges  under  such 
comparable  variable  annuity  contracts 
currently  being  offered  in  the  insurance 
industry,  taking  into  consideration  such 
factors  as  ciurent  charge  levels,  the 
manner  in  which  charges  are  imposed, 
the  presence  of  charge-level  or  annuity- 
rate  guarantees,  and  the  markets  in 
which  the  contracts  will  be  offered. 
Applicants  represent  that  GWL&A  will 
maintain  at  the  administrative  offices  at 
its  headquarters,  and  make  available  to 
the  Commission,  a  memorandum 
detailing  the  variable  annuity  products 
analyzed  in  the  course  of,  and  the 
methodology  euid  results  of,  its 
comparative  survey. 

6.  Applicants  represent  that  before 
relying  on  exemptive  relief  resulting 
from  this  application  in  connection  with 
any  Future  Contracts  funded  through 
the  Separate  Account  or  Future  Separate 
Accounts,  they  will  determine  that  the 
mortality  and  expense  risk  charge  of 
1.25%  imposed  under  such  Future   ■ 
Contracts  (which  includes  all  risk 
charges  imposed  under  the  Future 
Contracts  except  the  0.20%  mortality 
risk  charge  for  the  guaranteed  death 
benefit)  will  be  within  the  range  of 
industry  practice  for  variable  annuity 
contracts  which,  while  not  offering  a 
guaranteed  death  benefit  feature,  are 
otherwise  comparable  to  the  Future 
Contracts.  GWL&A  will  maintain  at  the 
administrative  offices  at  its 
headquarters,  and  make  available  to  the 


Commission,  a  memorandum  detailing 
the  variable  annuity  products  analyzed 
in  the  course  of.  and  the  methodology 
and  results  of.  its  comparative  survey. 

7.  Applicants  also  hereby  represent 
that  the  mortahty  risk  charge  of  0.20% 
for  the  guaranteed  death  benefit  is 
reasonable  in  relation  to  the  additional 
mortality  risks  assumed  by  GWL&A  in 
offering  a  guaranteed  death  benefit 
under  the  Contracts.  This  representation 
is  based  upon  GWL&A 's  examination  of 
a  large  number  of  trials  at  di^erent  issue 
ages  to  determine  the  expected 
additional  cost  of  offering  a  guaranteed 
death  benefit.  GWL&A  fist  projected 
hypothetical  asset  returns  using 
generally  accepted  actuarial  simulation 
methods.  GWL&A  then  calculated 
hypothetical  accumulated  values  by 
applying  the  projected  asset  returns  to 
the  initial  value  in  a  hypothetical 
account  for  each  asset  return  pattern 
generated.  GWL&A  compared  each 
accumulated  value  so  calculated  to  the 
amount  of  the  guaranteed  death  benefit 
payable  in  the  event  of  the  hypothetical 
annuitant's  death  during  the  year  in 
question.  GWL&A  also  studies  recent 
published  actuarial  statistics  regarding 
the  costs  associated  with  similar 
enhanced  or  guaranteed  death  benefits, 
and  sought  reinsurance  bids  in  relation 
to  the  guaranteed  death  benefit.  GWL&A 
will  maintain  at  the  administrative 
offices  at  its  headquarters,  and  make 
available  to  the  Commission,  a 
memorandum  detailing  the 
methodology  used  in  determining  that 
an  additional  level  cost  of  0.20%  for  the 
guaranteed  death  benefit  is  reasonable 
in  relation  to  the  additional  risks 
assumed  by  GWL&A  in  offering  such  a 
death  benefit  under  the  Contracts. 

8.  Before  relying  on  exemptive  relief 
resulting  from  this  application  in 
connection  with  any  Future  Contracts 
funded  through  the  Separate  Account  or 
any  Future  Separate  Accounts,  GWL&A 
will  prepare  and  maintain  at  the 
administrative  office  at  its  headquarters, 
and  make  available  to  the  Commission, 
a  memorandum  detailing  the 
methodology  used  in  determining  that 
an  additional  level  cost  of  0.20%  for  a 
guaranteed  death  benefit  is  reasonable 
in  relation  to  the  additional  risks 
assumed  by  GWL&A  in  offering  such  a 
death  benefit  under  the  Future 
Contracts. 

9.  GWL&A  does  not  believe  that  the 
contingent  deferred  sales  charges 
imposed  under  the  Contracts  will 
necessarily  cover  the  expected  costs  of 
distributing  the  Contracts.  Any 
"shortfall"  will  be  made  up  from  the 
assets  of  the  general  account  of  GWL&A. 
which  will  include  amounts  derived 
from  the  mortality  and  expense  risk 


charges.  GWL&A  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
distribution  financing  arrangement 
being  used  in  connection  with  the 
Contracts  will  benefit  the  Separate 
Account  and  the  Contract  owners.  The 
basis  for  this  conclusion  is  set  forth  in 
a  memorandum  which  will  be 
maintained  by  GWL&A  at  the 
administrative  offices  at  its 
headquarters,  and  vnll  be  made 
available  to  the  Commission. 

10.  Applicants  recognize  that  the 
contingent  deferred  sales  charges  that 
may  be  imposed  under  Future  Contracts 
may  not  necessarily  be  sufficient  to 
cover  the  expected  costs  of  distributing 
such  contracts.  Any  "shortfall"  will  be 
made  up  from  the  assets  of  the  general 
account,  which  will  include  amounts 
derived  from  the  mortality  and  expense 
risk  charges  imposed  under  Future 
Contracts.  Apphcants  represent  that 
before  relying  on  exemptive  relief 
resulting  ft-om  this  application  in 
connection  with  the  Future  Contracts 
funded  through  the  Separate  Account  or 
any  Future  Separate  Accounts.  GWL&A 
will  determine  that  there  is  a  reasonable 
likelihood  that  the  distribution 
financing  arrangements  being  used  in 
connection  with  the  Future  Contracts 
will  benefit  the  Separate  Account  or  any 
Future  Separate  Accounts  and  their 
respective  Future  Contract  owners. 
GWL&A  will  maintain  at  the 
administrative  offices  at  its 
headquarters,  and  make  available  to  the 
Commission,  a  memorandum  setting 
forth  the  basis  for  this  conclusion. 

11.  Applicants  also  represent  that  the 
Separate  Account  and  any  Future 
Separate  Accounts  will  invest  only  in 
underlying  funds  which  have 
undertaken,  in  the  event  they  should 
adopt  a  plan  for  financing  distribution 
expenses  pursuant  to  Rule  12b-l  of  the 
1940  Act,  to  have  such  a  plan 
formulated  and  approved  by  their  board 
of  directors/trustees,  a  majority  of  whom 
are  not  interested  persons  of  any  such 
funds. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mar^^aret  H.  McFarland, 
Deputy  Secretan' 

(FR  Doc  96-132  Filed  1-3-96;  8:45  am) 
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Mutual  Fund  Group,  etal.;  Notice  of 
Application 

December  28,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Mutual  Fund  Group 
("MFG"),  Mutual  Fund  Trust,  Mutual 
Fund  Variable  Annuity  Trust,  Growth  & 
Income  Portfolio,  Capital  Growth 
Portfolio,  International  Equity  Portfolio, 
Global  Fixed  Income  Portfolio 
(collectively,  the  "Chase  Funds"); 
Atlanta  Capital  Management  Company 
("Atlanta  Capital");  and  The  Chase 
Manhattan  Bank,  National  Association 
(the  "Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  section  15(a). 
SUMMARY  OF  APPLICATION:  The  Chase 
Manhattan  Corporation  ("Chase"),  the 
Adviser's  holding  company,  will  be 
merged  with  Chemical  Banking 
Corporation  ("CBC").  The  merger  will 
result  in  the  assignment,  and  thus  the 
termination,  of  the  Chase  Funds' 
existing  investment  advisory  and  sub- 
advisory  contracts  with  the  Adviser  and 
Atlanta  Capital,  a  sub-adviser. 
Applicants  request  an  order  to  permit 
the  implementation,  without 
shareholder  approval,  of  interim 
advisory  and  sub-advisory  contracts, 
during  a  period  of  up  to  120  days 
following  January  31,  1996^  The  order 
also  will  permit  the  Adviser  and  Atlanta 
Capital  to  receive  fees  earned  under  the 
interim  advisory  and  sub-advisory 
contracts  following  approval  by  the 
Chase  Funds'  shareholders. 
FILING  DATES:  The  application  was  filed 
on  November  6,  1995  and  amended  on 
December  28.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 


January  22. 1996.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the-  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants:  The  Chase  Manhattan  Bank, 
National  Association,  One  Chase 
Manhattan  Plaza,  New  York.  New  York 
10081;  Atlanta  Capital  Management 
Company.  Two  Midtown  Plaza,  1360 
Peachtree  Street.  Suite  1600,  Atlanta. 
Georgia  30309;  all  other  applicants.  125 
West  55th  Street.  New  York.  New  York 
10019 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562.  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
OfBce  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Chase  Fuinds  are  registered 
open-end  management  investment 
companies.  The  Adviser  is  a  national 
banking  association  and  is  a  whoUy- 
owTied  subsidiary  of  Chase,  a  bank 
holding  company.  Each  Cnase  Fund  has 
entered  into  a  investment  advisory 
agreement  with  the  Adviser.  The 
Adviser  and  Atlanta  Capital  have 
entered  into  an  investment  sub-advisory 
agreement  pursuant  to  which  Atlanta 
Capital  acts  as  sub-adviser  to  a  portfolio 
of  MFG,  IEEE  Balanced  Fund  (the  sub- 
advisory  agreement  together  with  the 
investment  advisory  agreements,  the 
"Existing  Agreements"). 

2.  On  August  27.  1995,  CBC  and 
Chase  entered  into  an  Agreement  and 
Plan  of  Merger,  pursuant  to  which 
Chase  will  be  merged  with  and  into  CBC 
(the  ''Holding  Company  Merger").  CBC 
will  be  the  surviving  corporation  and 
will  continue  its  corporate  existence 
under  the  name  "The  Chase  Manhattan 
Corporation."  The  Holding  Company 
Merger  will  be  effected  as  a  stock 
transaction,  with  the  outstanding  shares 
of  Chase  common  stock  being 
exchanged  for  newly  issued  shares  of 
CBC  common  stock  at  a  predetermined 
exchange  rate.  Applicants  anticipate 
that  the  Holding  Company  Merger  will 
occur  on  or  before  January  31, 1996. 


Subsequent  to  the  Holding  Company 
Merger,  the  Adviser  will  be  merged  with 
Chemical  Bank,  a  wholly-owned  direct 
subsidiary  of  CBC  (the  "Bank  Merger" 
and  together  with  the  Holding  Company 
Merger,  the  "Mergers").  The  surviving 
bank  will  continue  operations  under  the 
name  "The  Chase  Manhattan  Bank." 

3.  On  December  11,  1995,  the 
respective  shareholders  of  Chase  and 
CBC  voted  to  approve  the  Holding 
Company  Merger.  At  a  special  meeting 
held  on  December  14,  1995.  the 
respective  Boards  of  Trustees  of  the 
Chase  Funds  (the  "Boeuds")  met  to 
discuss  the  Mergers.  During  this 
meeting,  the  Boards,  met  to  discuss  the 
Mergers.  During  this  meeting,  the 
Boards,  including  a  majority  of  the 
Board  members  who  are  not  "interested 
persons,"  as  that  term  is  defined  in  the 
Act  (the  "Independent  Trustees"),  of  the 
respective  Chase  Funds,  with  the  advice 
and  assistance  of  counsel  to  the 
Independent  Trustees,  made  a  full 
evaluation  of  interim  investment 
advisory  and  sub-advisory  agreements 
(the  "Interim  Agreements").  In 
accordance  with  section  15(c)  of  the 
Act,  the  Boards  voted  to  approve  the 
Interim  Agreements.  The  Boards  of  each 
Chase  Fund  also  voted  to  recommend 
that  shareholders  of  each  Chase  Fund 
approve  the  Interim  Agreements. 

4.  In  approving  the  Interim 
Agreements,  the  Boards  concluded  that 
payment  of  the  advisory  and  sub- 
advisory  fees  during  the  interim  period 
would  be  appropriate  and  fair  because 
there  will  be  no  diminution  in  the  scope 
and  quality  of  services  provided  to  the 
Chase  Funds,  the  fees  to  be  paid  are 
unchanged  from  the  fees  paid  under  the 
Existing  Agreements,  the  fees  would  be 
maintained  in  an  interest-bearing 
escrow  account  imtil  payment  is 
approved  or  disapproved  by 
shareholders,  and  the  nonpayment  of 
fees  would  be  inequitable  to  the  Adviser 
(including  its  successor  in  the  event  that 
the  Bank  Merger  occurs  during  the 
interim  period,  the  "Successor")  and 
Atlanta  Capital  in  view  of  the 
substantial  services  to  be  provided. 

5.  Chase  and  CBC  expect  a 
combination  of  Chase  Funds  and 
registered  investment  companies  that 
are  advised  by  CBC  subsidiaries 
(collectively,  the  "CBC  Funds  ")  into  a 
family  of  mutual  funds  with  consistent 
structural  characteristics  where 
appropriate,  consolidated  management, 
consistent  share  class  structures, 
rationalized  investment  objectives  and 
policies,  and  consolidated  marketing 
efforts  (the  "Fund  Family 
Combination").  Applicants  expect  that  a 
number  of  Chase  Fimds  will 
consummate  a  transaction  with  (a)  an 
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existing  CBC  Fund  providing  for  the 
transfer  of  substantially  all  of  the  assets 
of  one  such  fund  to  the  other  in 
exchange  for  the  other's  shares,  or  (b)  a 
CBC  Fund  to  be  newly  created 
providing  for  the  transfer  of 
substantially  all  of  the  assets  of  such 
Chase  Fund  to  the  newly  created  CBC 
Fund  in  exchange  for  shares  of  the 
newly  created  CBC  Fund  (each  such 
transaction,  a  "Fund  Merger"). 

6.  Applicants  believe  that  it  will  not 
be  possible  to  complete  the  Fund 
Family  Combination  or  any  of  the 
expected  Fund  Mergers  prior  to  the 
Holding  Company  Merger.  Accordingly, 
apphcants  request  an  exemption  from 
section  15(a)  of  the  Act  to  permit  the 
implementation,  without  shareholder 
approval,  of  the  Interim  Agreements. 
The  exemption  would  cover  the  period 
commencing  on  the  date  of  the  Holding 
Company  Merger  and  continuing 
through  the  date  the  Interim  Agreements 
are  approved  or  disapproved  by 
shareholders  of  the  respective  Chase 
Funds,  which  period  shall  be  no  longer 
than  120  days  after  January  31,  1996 
(the  "Interim  Period").  Applicants  also 
request  that  such  relief  extend  to  the 
Bank  Merger  during  the  Interim  Period. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  prohibits  an 
investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  under  a 
written  contract  that  has  been  approved 
by  a  majority  of  the  investment 
company's  voting  securities.  The  section 
further  requires  ^at  the  written  contract 
provide  for  its  automatic  termination  in 
the  event  of  an  assignment.  Section 
2(a)(4)  of  the  Act  defines  "assignment" 
to  include  any  direct  or  indirect  transfer 
of  a  contract  by  the  assignor  or  of  a 
contft)lling  block  of  the  assignor's 
outstandmg  voting  securities  by  a 
security  holder  of  the  assignor. 

2.  Section  2(a)(9)  defines  "control"  as 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  company.  Beneficial 
ownership  of  more  than  25%  of  a 
company's  voting  securities  is  presumed 
to  constitute  control. 

3.  Upon  consummation  of  the  Holding 
Company  Merger,  approximately  43%  of 
the  voting  securities  of  the  surviving 
corporation  will  be  owned  by  the 
current  Chase  shareholders  and  57% 
will  be  owned  by  the  current  CBC 
shareholders.  Thus,  the  Holding 
Company  Merger  may  be  deemed  to 
result  in  an  "assignment"  of  the  Existing 
Agreements.  Therefore,  these 
agreements  will  terminate  by  their 
terms.  Similarly,  the  Bank  Merger  may 
be  deemed  to  result  in  an  "assignment " 


of  the  Interim  Agreements,  thus 
terminating  these  agreements. 

4.  Rule  15a-4  provides,  among  other 
things,  that  if  an  advisory  contract  is 
terminated  by  assignment,  the 
investment  adviser  may  continue  to  act 
as  such  for  120  days  at  the  previous 
compensation  rate  if  a  new  contract  is 
approved  by  the  board  of  directors  of 
the  investment  company,  and  if  the 
investment  adviser  or  a  controlling 
person  of  the  investment  adviser  does 
not  directly  or  indirectly  receive  money 
or  other  benefit  in  connection  with  the 
assignment.  Because  Chase  and  the 
Adviser  will  receive  a  benefit  in 
connection  with  the  assignment  of  the 
contracts,  applicants  may  not  rely  on 
the  rule. 

5.  Absent  the  requested  relief, 
applicants  believe  that  it  may  be 
necessary,  in  the  case  of  most  Chase 
Funds,  to  undertake  multiple  proxy 
solicitations  within  a  relatively  short 
time  frame.  Applicants  believe  that 
engaging  in  the  solicitation  of  muhiple 
proxies  from  the  shareholders  of  a  single 
investment  company  for  approvals 
arising  out  of  the  same  series  of  events 
would  be  confusing  to  shareholders, 
burdensome,  inefficient,  costly,  and  not 
in  the  best  interests  of  the  Chase  Funds 
or  their  shareholders. 

6.  Applicants  believe  that  the 
requested  relief  will  allow  for  the 
orderly  completion  of  the  Fund  Mergers 
and  the  Fund  Family  Combination,  as 
well  as  reasonable  adjournments  of 
shareholder  meetings  if  necessary  to 
obtain  sufficient  shareholder  responses 
to  proxy  solicitations  to  obtain  the 
various  approvals  as  may  be  necessary 
in  connection  with  the  Fund  Mergers. 

7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  ptovisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  from  section  15(a)  meets 
this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
requested  exemptive  relief  that: 

1.  Each  Interim  Agreement  will  have 
the  same  terms  and  conditions  as  the 
respective  Existing  Agreement,  except 
for  the  effective  and  termination  dates. 

2.  Fees  earned  by  the  Adviser  (or  the 
Successor,  if  applicable)  and  Atlanta 
Capital  and  paid  by  a  Chase  Fund 
during  the  Interim  Period  in  accordance 
with  the  Interim  Agreement  will  be 
maintained  in  an  interest-bearing 


escruu  dCLuuii'.  ana  diuouiiib  m  such 
account  (including  interest  earned  on 
such  paid  fees)  will  be  paid  to  the 
Adviser  (or  the  Successor,  if  applicable) 
and  in  the  case  of  IEEE  Balanced  Fund, 
paid  to  Atlanta  Capital  only  upon 
approval  of  the  related  Chase  Fund 
shareholders  or,  in  the  absence  of  such 
approval,  to  the  related  Chase  Fund. 

3.  Each  Chase  Fund  will  hold 
meetings  of  shareholders  to  vote  on 
approval  of  the  related  Interim 
Agreement,  on  or  before  the  120th  day 
following  January  31,  1996. 

4.  Chase,  CBC  and/or  one  or  more 
subsidiaries  of  the  foregoing  will  pay 
the  costs  of  preparing  and  filing  this 
application.  Chase,  CBC  and/or  one  or 
more  subsidiaries  of  the  foregoing  will 
pay  the  costs  relating  to  the  solicitation 
of  the  approvals  of  the  Chase  Fund 
shareholders,  to  the  extent  such  costs 
relate  to  the  shareholder  approval  of 
Interim  Agreements  necessitated  by  the 
Mergers. 

5.  The  Adviser  (or  the  Successor,  if 
applicable)  and  Atlanta  Capital,  as  the 
case  may  be,  will  take  all  appropriate 
actions  to  ensure  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Chase  Fuinds  under  the 
Interim  Agreements  will  be  at  least 
equivalent,  in  the  judgment  of  the 
respective  Boards,  including  a  majority 
of  the  Independent  Trustees,  to  the 
scope  and  quality  of  services  previously 
provided.  In  the  event  of  any  material 
change  in  personnel  providing  services 
under  the  Interim  Agreements,  the 
Adviser  (or  the  Successor,  if  applicable) 
or  Atlanta  Capital,  as  the  case  may  be, 
will  apprise  and  consult  the  Boards  of 
the  affected  Chase  Funds  to  assure  that 
such  Boards,  including  a  majority  of  the 
Independent  Trustees,  are  satisfied  that 
the  services  provided  by  the  Adviser  (or 
the  Successor,  if  applicable)  or  Atlanta 
Capital,  as  the  case  may  be,  wrill  not  be 
diminished  in  scope  or  quality. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secmtary. 

IFR  Doc.  96-129  Filed  1-3-96,  8:45  am) 
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National  Highway  Traffic  S.*?*  r, 
Administration 

pocket  No.  95-M;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  i  :^*«-' 
Aifa  Romeo  164  Pa^v^nq.--  z^r-  a. 
Eligible  for  Importat  > 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1994  Alfa 
Romeo  164  passenger  cars  are  eligible 
for  importation, 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1994  Alfa  Romeo 
164  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  February  5,  1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistie  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141  la)(I)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  luiless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act). 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 


readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  tlie  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
.At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates  of 
Ronkonkoma.  New  York  ("Liphardt") 
(Registered  Importer  90-004)  has 
petitioned  NHTSA  to  decide  whether 
1994  Alfa  Romeo  164  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Liphardt 
believes  is  substantially  similar  is  the 
1994  Alfa  Romeo  164  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

•  The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1994 
Alfa  Romeo  164  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Liphardt  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S  certified  1994  Alfa  Romeo 
164.  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U. S.  certified  1994  Alfa  Romeo 
164  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *     *     *,  103 
Defrosting  and  Befogging  Systems,  104 
Wind<;hield  Wiping  and  Washing 
.  Systems.  105  HydranUc  Brake  Syalems. 
106  Brake  Hoses,  107  Reflecting' 
Surfaces,  109  New  Pneumatic  Tires,  111 
Reaniew  Mirrors;  113  Hood  Latch 
Systems.  116  Brake  Fluid.  118  Power 
Window  Systems:  124  Accelerator 
Control  Systems.  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints.  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
System,  204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 


206  Door  Locks  and  Door  Retentior 
Components.  207  Seating  Systems.  209 
Seat  Beh  Assemblies,  210  Seat  Beh 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  214  Side  Impact 
Protection,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U. S  certified  1994  Alfa  Romeo 
164  complies  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  appropriate 
symbols  on  the  brake  failure,  parking 
brake,  and  seat  belt  warning  lamps;  (b) 
installation  of  a  U.S. -model 
speedometer 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers; 

(b)  installation  of  U.S  -model  taillamps; 

(c)  installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  he  read  from  outside 
the  left  windshield  pillar,  and  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer.  The  petitioner  states 
that  the  vehicle  is  equipped  with  an  air 
bag  and  knee  bolster  that  have  identical  • 
part  numbers  to  those  found  on  its  U.S- 
certified  counterpart. 

Interested  persons  are  invited  to 
submit  comments  on  tiie  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to-  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street.  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  req-iired  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  .in  the 
docket  at  the  above  address  both  before 
and  aite\  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
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Notice  of  final  action  on  the  pfinir. 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at49CFR  1  50  and  501.8. 

Issued  on:  December  29, 1995. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-106  Filed  l-J-96;  8:45  am) 

^-       HG  COOe  4910-69-M 


OEPft  «>-^ENT  OF  THE  TREASURY 

internal  Revenue  Service 

iq^ncy  Information  Collection 
Activities;  Comment  Request 

AGCNCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


Lunenu)  .  me  iKi  li  iuiiciUug 
comments  concerning  new  Form  W-7, 
Apphcation  for  IRS  Individual  Taxpayer 
Identification  Number. 
DATES:  Written  comments  should  be 
received  on  or  before  March  4,  1996.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  T:FP.  room  5571.  1111 
Constitution  Avenue  NW.,  VVashington. 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  T:FP,  room  5571,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224 
SUPPI.EMENTARY  INFORMATION: 

Title:  Application  for  IRS  Individual 
Taxpayer  Identification  Number 

0MB  Number:  To  be  assigned  later. 

Form  Number:  W-7. 

Abstract:  Proposed  regulations  under 
section  6109  of  the  Internal  Revenue 
Code  introduce  a  new  type  of  taxpayer 
identifying  numl)er  called  the  "IRS 
individual  taxpayer  identification 
number"  (ITIN).  When  available, 
individuals  who  currently  do  not  have, 
and  are  not  eligible  to  obtain,  social 
security  numbers  can  apply  for  this 


nuniDer.  i  axpayers  may  use  this 
number  when  required  to  furnish  a 
taxpayer  identifying  number  under 
regulations.  An  ITIN  would  be  applied 
for  on  Form  W-7  and  is  intended  for  tax 
use  only. 

Current  Actions:  This  is  a  new 
collection  of  information. 

Type  of  Review:  New  OMB  approval. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500.000. 

Estimated  Time  Per  Respondent:  56 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  470.000. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer 
|FR  Doc.  96-63  Filed  1-3-96;  8:45  am] 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  C0»^  SS;CN 

DATE  AND  TIME:  Tuesday,  January  9,  1996 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
437g,  438(b),  and  Title  26,  U.S.C. 


Matters  concerning  participation  in  civil 
actions  or  processings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DA^E  ANC  'ME:  Wednesday,  January  10, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 

ptibi- 

ITEMS  'C  BE  C.SC^SSED: 

Correction  and  Approval  of  Minutes. 

Title  26  Certification  Matters. 

Draft  Advisory  Opinion  1995-37:  Ralp)i  W. 
Holmen,  National  Association  of  Realtors 
(NAR). 

Draft  Advisory  Opinion  1995—40:  Barbara 
E.  Wixon,  (Continental  Airlines). 


Draft  Advisory  Opinion  1995—42:  Rep.  Jim 
McCrery,  on  liehalf  of  McCrery  for  Congress. 

Draft  Advisory  Opinion  1995—43:  Stephen 
M.  Sacks  on  behalf  of  Arnold  &  Porter. 

Draft  Advisory  Opinion  1995-44:  Paul  E. 
Sullivan,  Esq.  on  behalf  of  Forbes  for 
President  Committee,  Inc. 

Draft  Advisory  Opinion  1995—45:  Michael 
Spivak,  Treasurer,  Dr.  John  Hagelin  for 
President  1996. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

|FR  Doc.  96-176  Filed  1-2-96;  3:19  pmj 

BILLING  CODE  671 5-01 -M 


UMI 


372 


Federal  Register  /  Vol    61,  No.  3  /  Tluirsdav.  January  4.  1996  /  Notices 


Th..rsdav 

Ja  uc  V  4,  1996 


Fan  II 


DeDarif 


Services 


-»»-*V  r '" 


ni  of 


Food  and  Drug  Administration 

International  Conference  on 
Harmonisation,  Guidelines  Availability: 
impurities  in  New  Drug  Substances; 
Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

i 
Food  and  Drug  Administration 

[Docket  No.  940-0325] 

International  Conference  on 
Harmon isation,  Guideline  on 
Impurities  in  New  Drug  Substances; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guideline  entitled  "Impurities  in  New 
Drug  Substances."  The  guideline  was 
prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guideline  is  intended  to  provide 
guidance  to  applicants  for  drug 
marketing  registration  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered 
in  a  country,  region,  or  member  State. 
DATES:  Effective  January  4,  1996.  Submit 
written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  Consumer  Affairs 
Branch  (previously  the  CDER  Executive 
Secretariat  Staff)  (HFD-210),  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  7500  Standish 
PI.,  Rockville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Robert  W. 

Trimmer,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

625),  Food  and  Drug 

Administration.  7500  Standish  PI., 

Rockville,  MD  20855.  301-594- 

0370. 
Regarding  the  ICH:  Janet  |.  Showalter, 

Office  of  Health  Affairs  (HFY-20). 

Food  and  Drug  Administration. 

5600  Fishers  Lane.  Rockville.  MD 

20857. 301-827-0864. 
SUPPtEMENTARV  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 


for  phannaceuli(al  development.  One  of 
tlie  goals  of  hannonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  r«gulator\  agencies 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  mput 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA.  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  September 
22.  1994  (59  FR  48740).  FDA  published 
a  draft  tripartite  guideline  entitled 
"Impurities  in  New  Drug  Substances." 
The  notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
December  6,  1994. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guideline, 
a  final  draft  of  the  guideline  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  at  the 
ICH  meeting  held  in  March  1995. 

The  guideline  is  intended  to  provide 
guidance  to  applicants  for  drug 
marketing  registration  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered 
in  a  country,  region,  or  member  State. 
The  guideline  is  not  intended  to  apply 
to  new  drug  substances  used  during  the 
clinical  research  stage  of  development 
or  clinit:al  trials.  The  guideline  also 
does  not  apply  to  biological/ 
biotechnological  substances,  peptides, 
oligonucleotides,  radiopharmaceuticals, 
fermentation  and  semisynthetic 
products  derived  from  that  process, 


herbal  products,  and  crude  products  of 
animal  or  plant  origin.  Impurities  in 
new  drug  substances  arw  addressed  in 
the  guideline  from  two  perspectives:  (1) 
Chemistry  aspects — classification  and 
identification  of  impurities,  report 
generation,  setting  specifications,  and  a 
brief  discussion  of  analytical 
procedures;  and  (2)  safety  aspects — 
guidance  for  qualifying  impurities  that 
were  not  present  in  batches  of  the  new 
drug  substance  used  in  safety  and 
clinical  studies  and/or  impurity  levels 
substantially  higher  than  in  those 
batches. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  that  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  the  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b). 
Although  this  guideline  does  not  create 
or  confer  any  rights  on  or  for  any 
person,  and  does  not  operate  to  bind 
FDA  in  any  way.  it  does  represent  the 
agency's  current  thinking  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered 
in  a  country,  region,  or  member  state. 

As  with  all  of  FDA's  guideHnes,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and.  where 
appropriate,  the  guideline  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  to  the  Docket  Management 
Branch  (address  above)  written 
comments  on  the  guideline.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  guideline  follows: 

Impurities  in  New  Drug  Substances 

J .  Preamble 

This  document  is  intended  to' provide 
guidance  for  registration  applications  on  the 
content  and  qualification  of  impurities  in 
new  drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered  in  a 
region  or  member  state.  It  is  not  intended  to 
apply  to  the  regulation  of  new  drug 
substances  used  during  the  clinical  research 
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stage  of  development.  Biological/ 
biotechnological,  peptide,  oligonucleotide, 
radiopharmaceutical,  fermentation  and 
semisynthetic  products  derived  therefrom, 
herbal  products,  and  crude  products  of 
animal  or  plant  origin  are  not  covered. 
Impurities  in  new  drug  substances  are 
addressed  from  two  perspectives: 

Chemistry  aspects  include  classification 
and  identification  of  impurities,  report 
generation,  setting  specifications,  and  a  brief 
discussion  of  analytical  procedures;  and 

Safety  aspects  include  specific  guidance 
for  qualifying  impurities  which  were  not 
present  in  batches  of  new  drug  substance 
used  in  safety  and  clinical  studies  and/or 
impurity  levels  substantially  higher  than  in 
those  batches.  Threshold  limits  are  defined, 
below  which,  qualification  is  not  needed. 

2.  Classification  of  Impurities 

Impurities  may  be  classified  into  the 
following  categories: 

•  Organic  Impurities  (Process  and  Dmg 
Related) 

•  Inorganic  Impurities 

•  Residual  Solvents 

Organic  impurities  may  arise  during  the 
manufacturing  process  and/or  storage  of  the 
new  drug  substance.  They  may  be  identified 
or  unidentified,  volatile  or  nonvolatile,  and 
include: 

•  Starting  Materials 

•  By-Products 

•  Intermediates 

•  Degradation  Products 

•  Reagents,  Ligands,  and  Catalysts 
Inorganic  impurities  may  derive  from  the 

manufacturing  process.  They  are  normally 
known  and  identified,  and  include: 

•  Reagents,  Ligands,  and  Catalysts 

•  Heavy  Metals 

•  Inorganic  Salts 

•  Other  Materials  (e.g..  Filter  Aids, 
Charcoal,  etc.) 

Solvents  are  organic  or  inorganic  liquids 
used  during  the  manufacturing  process. 
Since  these  are  generally  of  known  toxicity, 
the  selection  of  appropriate  controls  is  easily 
accomplished. 

Excluded  from  this  document  are: 
Extraneous  contaminants  which  should  not 
occur  in  new  drug  substances  and  are  more 
appropriately  addressed  as  good 
manufacturing  practice  issues;  polymorphic 
form,  a  solid  state  property  of  the  new  drug 
substance;  and  enantiomeric  impurities. 

3.  Rationale  for  the  Peporting  and  Control  of 
Impurities 

3.1  Organic  Impurities 

The  applicant  should  summarize  those 
actual  and  potential  impurities  most  likely  to 
arise  during  the  synthesis,  purification,  and 
storage  of  the  new  drug  substance.  This 
summary  should  be  based  on  sound  scientific 
appraisal  of  the  chemical  reactions  involved 
in  the  synthesis,  impurities  associated  with 
raw  materials  which  could  contribute  to  the 
impurity  profile  of  the  new  drug  substance, 
and  possible  degradation  products.  This 
discussion  may  only  include  those  impurities 
that  may  reasonably  be  expected  based  on 
knowledge  of  the  chemical  reactions  and 
conditions  involved. 

In  addition,  the  applicant  should 
summarize  the  laboratory  studies  conducted 


to  detect  impurities  in  the  new  drug 
substance.  This  summary  should  include  test 
results  of  batches  manufactured  during  the 
development  process  and  batches  from  the 
proposed  commercial  process,  as  well  as 
results  of  intentional  degradation  studies 
used  to  identify  potential  impurities  that 
arise  during  storage.  Assessment  of  the 
proposed  commercial  process  may  be 
deferred  until  the  first  batch  is  produced  for 
marketing.  The  impurity  profile  of  the  drug 
substance  lots  intended  for  marketing  should 
be  compared  with  those  used  in  development 
and  any  differences  discussed. 

The  studies  conducted  to  characterize  the 
structure  of  actual  impurities  present  in  the 
new  drug  substance  at  or  above  an  apparent 
level  of  0.1  percent  (e.g.,  calculated  using  the 
response  factor  of  the  drug  substance)  should 
be  described.  Note  that  all  recurring 
impurities  at  or  above  the  0.1  percent  level 
in  batches  manufactured  by  the  proposed 
commercial  process  should  be  identified. 
Degradation  products  observed  in  stability 
studies  at  recommended  storage  conditions 
should  be  similarly  identified.  When 
identification  of  an  impurity  is  not  feasible, 
a  summary  of  the  laboratory  studies 
demonstrating  the  unsuccessful  effort  should 
be  included  in  the  application.  Where 
attempts  have  been  made  to  identify 
impurities  below  the  0.1  percent  level,  it  is 
useful  to  also  repwrt  the  results  of  these 
studies. 

Identification  of  impurities  below  apparent 
levels  of  0.1  percent  is  generally  not 
considered  necessary.  However, 
identification  should  be  attempted  for  those 
potential  impurities  that  are  expected  to  be 
unusually  potent,  producing  toxic  or 
pharmacologic  effects  at  a  level  lower  than 
0.1  percent.  In  all  cases,  impurities  should  be 
qualified  as  described  later  in  this  guide. 
Although  it  is  common  practice  to  round 
analytical  results  of  between  0.05  and  0.09 
percent  to  the  nearest  number  (i.e.,  0.1 
percent),  for  the  purpose  of  these  guidelines, 
such  values  would  not  be  rounded  to  0.1 
percent  and  these  impurities  would  not 
require  identification. 

3.2  Inorganic  Impurities 

Inorgaaic  impurities  normally  are  detected 
and  quantitated  using  pharmacopeial  or  other 
appropriate  procedures.  Carry  over  of 
catalysts  to  the  new  drug  substance  should  be 
evaluated  during  development.  The  need  for 
inclusion  or  exclusion  of  inorganic 
impurities  in  the  new  drug  substance 
sf>ecifications  should  be  discussed.  Limits 
should  be  based  on  pharmacopeial  standards 
or  known  safety  data. 

3.3  Solvents 

The  control  of  residues  of  the  solvents  used 
in  the  mafiufacturing  process  for  the  new 
drug  substance  should  be  discussed.  Any 
solvents  which  may  appear  in  the  drug 
substance  should  be  quantified  using 
analytical  procedures  with  an  appropriate 
level  of  sensitivity.  Pharmacopeial  or  other 
appropriate  procedures  should  be  utilized. 
Limits  should  be  based  on  pharmacopeial 
standards  or  known  safety  data  taking  into 
consideration  dose,  duration  of  treatment, 
and  route  of  administration.  Particular 
attention  should  be  given  to  quantitation  of 


toxic  solvents  used  in  the  manufacturing 
process. 

4.  Analytical  Procedures 

The  registration  application  should  include 
documented  evidence  that  the  analytical 
procedures  are  validated  and  suitable  for  the 
detection  and  quantitation  of  impurities. 
Differences  in  the  analytical  procedures  used 
during  development  and  proposed  for  the 
commercial  product  should  be  discussed  in 
the  registration  application. 

Organic  impurity  levels  can  be  measured 
by  a  variety  of  techniques,  including  those 
which  compare  an  analytical  response  for  an 
impurity  to  that  of  an  appropriate  reference 
standard  or  to  the  response  of  the  new  drug 
substance  itself  Reference  standards  used  in 
the  analytical  procedures  for  control  of 
impurities  should  be  evaluated  and 
characterized  according  to  their  intended 
uses.  The  drug  substance  may  be  used  to 
estimate  the  levels  of  impurities.  In  cases 
where  the  response  factors  are  not  close,  this 
practice  may  still  be  acceptable,  provided  a 
correction  factor  is  applied  or  the  impurities 
are,  in  fact,  being  overestimated. 
Specifications  and  analytical  procedures 
used  to  estimate  identified  or  unidentified 
impurities  often  are  based  on  analytical 
assumptions  (e.g.,  equivalent  detector 
response,  etc.).  The  assumptions  should  be 
discussed  in  the  registration  application. 

5.  Reporting  Impurity  Content  of  Batches 

Analytical  results  should  be  provided  for 
all  batches  of  the  new  drug  substance  used 
for  clinical,  safety,  and  stability  testing,  as 
well  as  batches  representative  of  the 
proposed  commercial  process.  The  content  of 
individual  identified  and  unidentified  and 
total  impurities  observed  in  these  batches  of 
the  new  drug  substance  should  be  reported 
with  the  analytical  procedures  indicated.  A 
tabulation  (e.g..  spreadsheet)  of  the  data  is 
recommended.  Impurities  should  be 
designated  by  code  number  or  by  an 
appropriate  descriptor,  e.g..  retention  time. 
Levels  of  impurities  which  are  present  but 
are  below  the  validated  limit  of  quantitation 
need  not  be  reported.  When  analytical 
procedures  change  during  development, 
reported  results  should  be  linked  with  the 
procedure  used,  with  appropriate  validation 
information  provided.  Representative 
chromatograms  should  be  provided. 
Chromatograms  of  such  representative 
batches,  from  methods  validation  studies 
showing  separation  and  detecfability  of 
impurities  (e.g.,  on  spiked  samples),  along 
with  any  other  impurity  tests  routinely 
performed,  can  serve  as  the  representative 
impurity  profiles.  The  applicant  should 
ensure  that  complete  impurity  profiles  (i.e., 
chromatograms)  of  individual  batches  are 
available  if  requested.  A  tabulation  should  be 
provided  which  links  the  specific  new  drug 
substance  batch  to  each  safety  study  and  each 
clinical  study  in  which  it  has  been  used. 

For  each  batch  of  the  new  drug  substance, 
the  report  should  include; 

•  Batch  Identity  and  Size 

•  Date  of  Manufacture 

•  Site  of  Manufacture 

•  Manufacturing  Process 

•  Impurity  Content.  Individual  and  Total 
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•  Reference  to  Analytical  Procedure  Used 
fl.  Specification  Limits  for  Impurities 

The  sjjecifications  for  a  new  drug 
substance  should  include  limits  for 
impurities.  Stability  studies,  chemical 
development  studies,  and  routine  l>atch 
analyses  can  be  used  to  predict  those 
impurities  likely  to  occur  in  the  conunercial 
product.  The  selection  of  impurities  to 
include  in  the  new  drug  substance 
specifications  should  be  based  on  the 
impurities  found  in  batches  manufactured  by 
the  proposed  commercial  process.  Those 
impurities  selected  for  inclusion  in  the 
specifications  for  the  new  drug  substance  are 
referred  to  as  'specified  impurities"  in  this 
guideline.  Specified  impurities  may  be 
identified  or  unidentified  and  should  be 
individually  listed  in  the  new  drug  substance 
specifications. 

A  rationale  for  the  inclusion  or  exclusion 
of  impurities  in  the^i>ecifications  should  be 
presented.  This  rationale  should  include  a 
discussion  of  the  impurity  profiles  observed 
in  the  safety  and  clinical  development 
batches,  together  with  a  consideration  of  the 
impurity  profile  of  material  manufactured  by 
the  proposed  commercial  process.  Specific 
identified  impurities  should  be  included 
along  with  recurring  unidentified  impurities 
estimated  to  be  at  or  above  0.1  percent.  For 
impurities  known  to  be  unusually  p>otent  or 
to  produce  toxic  or  unexpected 
pharmacological  effects,  the  quantitation/ 
detection  limit  of  the  analytical  methods 
should  be  commensurate  with  the  level  at 
which  the  impurities  must  be  controlled.  For 
unidentified  impurities,  the  procedure  used 
and  assumptions  made  in  establishing  the 
level  of  the  impurity  should  be  clearly  stated. 
Unidentified  impurities  included  in  the 
specifications  should  be  referred  to  by  some 
appropriate  qualitative  analytical  descriptive 
label  (e.g..  "unidentified  A,"  "unidentified 
with  relative  retention  of  0.9").  Finally,  a 
general  specification  limit  of  not  more  than 
0.1  percent  for  any  unspecified  impurity 
should  be  included. 

Limits  should  be  set  no  higher  than  the 
level  that  can  be  justified  by  safety  data.  and. 
unless  safety  data  indicate  otherwise,  no 
lower  than  the  level  achievable  by  the 
manufacturing  process  and  the  analytical 
capability.  In  other  words,  where  there  is  no 
safety  concern,  impurity  specifications 
should  be  based  on  data  generated  on  actual 


sufficient  latitude  to  deal  with  normal 
manufacturing  and  analytical  variation,  and 
the  stability  characteristics  of  the  new  drug 
substance.  Although  normal  manufacturing 
variations  are  expected,  significant  variation 
in  batch-to-batch  impurity  levels  may 
indicate  that  the  manufacturing  process  of 
the  new  drug  substance  is  not  adequately 
controlled  and  validated. 

In  summary,  the  new  drug  substance 
specifications  should  include,  where 
applicable,  limits  for: 

Organic  Impurities: 

•  Elach  Specified  Identified  Impurity 

•  Each  Specified  Unidentified  Impurity  at 
or  above  0.1  percent 

•  Any  Uns[>ecified  Impurity,  with  a  limit 
of  not  more  than  0.1  percent 

•  Total  Impurities 
Residual  Solvents 
Inorganic  Impurities 

A  summation  of  assay  value  and  impurity 
levels  generally  may  be  used  to  obtain  mass 
balance  for  the  test  sample.  The  mass  balance 
need  not  add  to  exactly  100  percent  because 
of  the  analytical  error  associated  with  each 
analytical  procedure.  The  summation  of 
impurity  levels  plus  the  assay  value  may  be 
misleading,  for  example,  when  the  assay 
procedure  is  nonspecific  (e.g.,  potent iometric 
titrimetry)  and  the  impurity  level  is  relatively 
high. 

7.  Qualification  of  Impurities 

Qualification  is  the  process  of  acquiring 
and  evaluating  data  which  establishes  the 
biological  safety  of  an  individual  impurity  or 
a  given  impurity  profile  at  the  level(s) 
specified.  The  applicant  should  provide  a 
rationale  for  selecting  impurity  limits  based 
on  safety  considerations.  The  level  of  any 
impurity  present  in  a  new  drug  substance 
that  has  been  adequately  tested  in  safety  and/ 
or  clinical  studies  is  considered  qualified. 
Impurities  that  are  also  significant 
metabolites  present  in  animal  and/or  human 
studies  do  not  need  further  qualification.  A 
level  of  a  qualified  impurity  higher  than  that 
present  in  a  new  drug  substance  can  also  be 
justified  based  on  an  analysis  of  the  actual 
amount  of  impurity  administered  in  previous 
safety  studies. 

If  data  are  not  available  to  qualify  the 
proposed  specification  level  of  an  impurity, 
studies  to  obtain  such  data  may  be  needed 
when  the  usual  qualification  threshold  limits 
given  below  are  exceeded: 


Maximum  daily  dose 


<  2  grams  (g)/day 


>2  g/day 


Qualification  ttirestv 
old 


0. 1  percent  or  1  milli- 
gram per  day  irv 
take  (wtilchever  is 
lower) 

0.05  percent 


Higher  or  lower  threshold  limits  for 
qualification  of  impurities  may  be 
appropriate  for  some  individual  drugs  based 
on  scientific  rationale  and  level  of  concern, 
including  drug  class  effects  and  clinical 
experience.  For  example,  qualification  may 
be  especially  important  when  there  is 
evidence  that  such  impurities  in  certain 
drugs  or  therajseutic  classes  have  previously 
been  associated  with  adverse  reactions  in 
patients.  In  these  instances,  a  lower 
qualification  threshold  limit  may  be 
appropriate.  Conversely,  a  higher 
qualification  threshold  limit  may  be 
appropriate  for  individual  drugs  when  the 
level  of  concern  for  safety  is  less  than  usual 
based  on  similar  considerations  (e.g.,  patient 
population,  drug  class  effects,  clinical 
considerations).  Technical  factors 
(manufacturing  capability  and  control 
methodology)  may  be  considered  as  part  of 
the  justification  for  selection  of  alternative 
threshold  limits.  Proposals  for  alternative 
threshold  limits  are  considered  on  a  case-by- 
case  basis. 

The  "Decision  Tree  for  Safety  Studies" 
(Attachment  I)  describes  considerations  for 
the  qualification  of  impurities  when 
thresholds  are  exceeded.  In  some  cases, 
decreasing  the  level  of  impurity  below  the 
threshold  may  be  simpler  than  providing 
safety  data.  Alternatively,  adequate  data  may 
be  available  in  the  scientific  literature  to 
qualify  an  impurity.  If  neither  is  the  case, 
additional  safety  testing  should  be 
considered.  The  studies  desired  to  qualify  an 
impurity  will  depend  on  a  number  of  factors, 
including  the  patient  population,  daily  dose, 
route,  and  duration  of  drug  administration. 
Such  studies  are  normally  conducted  on  the 
new  drug  substance  containing  the 
impurities  to  be  controlled,  although  studies 
using  isolated  impurities  are  seen  as 
acceptable. 
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\TLichmentI 

PECISION  TREE  FOR  S.XFFTY  STUDIES 


Decrease  impurir,  .e>ei 
below  threshold 


A  bove  threshold? 


YES 


NO 


NO 


Qualified 


YES 


Structure  elucidated  ? 


YES 


Toxicity  documented  and 
sufficient? 


NO 


Related  to  others  with 
known  toxicity? 


JEL 


NO 


Acceptable 
justification?" 


Consider  patient  population 
and  duration  of  use 


YES 


Qualified 


Consider  need  lor. 

1.  Ge^otox'cln  studies  (point  mutation,  chromosomal  aberration)* 

2.  Ger  era    o\:c:r>  studies  (one  species,  min.  14  days,  max.  90  days)b 

3.  Other  speci';;  to\  :  r.  endpoints,  as  appropriate 


Adverse  Effects 


YE 


Consider  additional 
testing  or  removal 
of  impurirv 
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screen  for  genotoxic  p>otential  should  be 
conducted.  A  study  to  detect  point  mutations 
and  one  to  detect  chromosomal  aberrations, 
both  in  vitro,  are  seen  as  an  acceptable 
minimum  screen. 

"  If  general  toxicity  studies  are  desirable. 
study(ies)  should  be  designed  to  allow 
comparison  of  unqualified  to  qualified 
material.  The  study  duration  should  be  based 
on  available  relevant  information  and 
performed  in  the  species  most  likely  to 
maximize  the  potential  to  detect  the  toxicity 
of  an  impurity.  In  general,  a  minimum 
duration  of  14  days  and  a  maximum  duration 
of  90  days  are  seen  as  acceptable. 

8.  New  Impurities 

During  the  course  of  a  drug  development 
program,  the  qualitative  impurity  profile  of 
the  new  drug  substance  may  change,  or  a 
new  impurity  may  appear  as  a  result  of,  for 
example,  synthetic  route  changes,  process 
-optimization,  or  scale-up.  New  impurities 
may  be  identified  or  unidentified.  Such 
changes  call  for  consideration  of  the  need  for 
qualification  of  the  level  of  the  impurity, 
unless  it  is  below  the  threshold  values  as 
noted  above.  When  a  new  impurity  exceeds 
the  threshold,  the  "Decision  Tree  for  Safety 
Studies"  should  be  consulted.  Safety  studies 
should  compare  the  new  drug  substance 
containing  a  representative  level  of  the  new 
impurity  with  previously  qualified  material, 
although  studies  using  the  isolated  impurity 
are  also  seen  as  acceptable  (these  studies  may 
not  always  have  clinical  relevance). 

9.  Glossary 

Chemical  Development  Studies:  Studies 
conducted  to  scale-up.  optimize,  and  validate 
the  manufacturing  process  for  a  new  drug 
substance. 

Enantiomers:  Compounds  with  the  same 
molecular  formula  as  the  drug  substance, 
which  differ  in  the  spatial  arrangement  of 


atoms  within  the  molecule  and  are 
nonsuperimposable  mirror  images. 

Extraneous  Substance:  An  impurity  arising 
from  any  source  extraneous  to  the 
manufacturing  process. 

Herbal  Products:  Medicinal  products 
containing,  exclusively,  plant  material  and/or 
vegetable  drug  preparations  as  active 
ingredients.  In  some  traditions,  materials  of 
inorganic  or  animal  origin  may  also  bo 
present. 

Identified  Impurity.  An  impurity  for  which 
a  structural  characterization  has  been 
achieved. 

Impurity.  Any  component  of  the  new  drug 
substance  which  is  not  the  chemical  entity 
defined  as  the  new  drug  substance. 

Impurity  Profile:  A  description  of  the 
identified  and  unidentified  impurities 
present  in  a  new  drug  substance. 

Intermediate:  A  material  produced  during 
steps  of  the  synthesis  of  a  new  drug 
substance  which  must  undergo  further 
molecular  change  before  it  becomes  a  new 
drug  substance. 

Ligand:  An  agent  with  a  strong  affinity  to 
a  metal  ion. 

New  Drug  Substance:  The  designated 
therapeutic  moiety  which  has  not  been 
previously  registered  in  a  region  or  member 
state  (also  referred  to  as  a  new  molecular 
entity  or  new  chemical  entity).  It  may  be  a 
complex,  simple  ester,  or  salt  of  a  previously 
approved  drug  substance. 

Polymorphism:  The  occurrence  of  different 
crystalline  forms  of  the  same  drug  substance. 

Potential  Impurity.  An  impurity  which, 
firom  theoretical  considerations,  may  arise 
from  or  during  manufacture.  It  may  or  may 
not  actually  apf)ear  in  the  new  drug 
substance. 

Qualification:  The  process  of  acquiring  and 
evaluating  data  which  establishes  the 
biological  safety  of  an  individual  impurity  or 
a  given  impurity  profile  at  the  level(s) 
specified. 


litiugtziii.  A  substance,  other  than  d  siarlii:. 
material  or  solvent,  which  is  used  in  the 
manufacture  of  a  new  drug  substance. 

Safety  Information:  The  body  of 
information  that  establishes  the  biological 
safety  of  an  individual  impurity  or  a  given 
impurity  profile  at  the  level(s)  specified. 

Solvent.  An  inorganic  or  an  organic  liquid 
used  as  a  vehicle  for  the  preparation  of 
solutions  or  suspensions  in  the  synthesis  of 
a  new  drug  substance. 

Specified  Impurity.  Identified  or 
unidentified  impurity  that  is  selected  for 
inclusion  in  the  new  drug  substance 
specifications  and  is  individually  listed  and 
limited  in  order  to  assure  the  safety  and 
quality  of  the  new  drug  substance. 

Starting  Material:  A  material  used  in  the 
synthesis  of  a  new  drug  substance  which  is 
incorporated  as  an  element  into  the  structure 
of  an  intermediate  and/or  of  the  new  drug 
substance.  Starting  materials  normally  are 
commercially  available  and  of  defined 
chemical  and  physical  properties  and 
structure. 

Toxic  Impurity.  Impurities  having 
significant  undesirable  biological  activity. 

Unidentified  Impurity.  An  impurity  which 
is  defined  solely  by  qualitative  analytical 
properties  (e.g..  chromatographic  retention 
time). 

Validated  Limit  of  Quantitation:  For 
impurities  at  a  level  of  0.1  percent,  the 
validated  limit  of  quantitation  should  be  less 
than  or  equal  to  Q.05  piercent.  Impurities 
limited  at  higher  levels  may  have  higher 
limits  of  quantitation. 

Dated:  December  21. 1995. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 
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DCPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  545 
[BOP-1027-F] 
RIN  1120-AA29 

Inmate  Worli  and  Performarwe  Pay 
Program 

agency:  Bureau  of  Prisons,  Justice. 
achom:  Final  rule. 


UMI 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
inmate  work  and  performance  pay  in 
conformance  with  revised  provisions 
governing  drug  abuse  treatment 
programs  and  prelnai  inmates.  In 
addition  to  making  these  conforming 
amendments,  the  Bureau  is  also  revising 
various  tenns  defined  in  the  regulations, 
updating  examples  cited,  and  adding 
exception  procedures  pertinent  to  pay 
reduction  and  work  evaluation.  This 
amendment  is  intended  to  provide  for 
the  more  efficient  operation  of  Bureau 
institution  work  programs. 
EFFECTIVE  DATE:  January  4.  1996. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  7.54.  320 
First  Street,  N\V..  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic .  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655 

SUPPt.EMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Irunate  Work  and 
Performance  Pay.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Register  on  October  1,  1^84  (49  FR 
38915)  and  was  amended  on  May  21, 
1991  (56  FR  23478)  and  July  10.  1991 
(56  FR  31530).  A  proposed  Pile  on  the 
conforming  provisions  of  the  drug  abuse 
treatment  programs  was  pubUshed 
January  7,  1994  (59  FR  1240),  and  a  final 
rule  for  those  provisions  was  published 
October  21.  1994  (59  FR  53342).  A  final 
rule  for  the  conforming  amendments  to 
the  provisions  on  pretrial  inmates  was 
pubhshed  November  22.  1994  (59  FR 
60284). 

The  January  7.  1994  proposed  rule  on 
drug  abuse  treatment  programs  (28  CFR 
550.  subpart  F]  included  conforming 
amendments  to  inmate  work/program 
assignment  (§  545.23(a))  and  to 
ehgibility  for  f>erformancc  pay 
(§  545.25(d)).  No  comment  was  received 
on  these  provisions.  These  conforming 
amendments  are  being  adopted  as  final 
with  the  following  adjustments. . 
Paragraph  (a)  of  §  545.20  is  revised  in 
okler  to  conform  to  recommended 


Federal  Rajpster  codification  practice, 
to  include  reference  to  drug  treatment 
programming,  and  to  make  consistent 
reference  to  education  (rather  than 
educational)  program.  In  §  545.21. 
paragraph  (f)  is  revised  to  include 
reference  to  drug  treatment 
programming  and  education  programs. 
As  proposed.  §  545.23(a)  was  to  be 
amended  by  revising  the  last  sentence  to 
include  reference  to  the  drug  treatment 
program.  This  reference  is  more 
accurately  stated  in  the  second 
sentence,  and  the  Literacy  Program  is 
given  as  an  example  of  program 
involvement  mandated  by  either  Bureau 
pohcy  or  statute.  For  ease  of  reference, 
the  entire  paragraph  is  revised.  In 
§  545.24(d).  the  reference  to 
"educational"  has  l>een  revised  as 
"education".  The  provision  on 
eligibility  for  performance  pay  in 
proposed  §  545.25(d)  has  been  revised 
for  the  sake  of  simplification.  Paragraph 
(a)(2)  of  §  545.25  has  tjeen  revised  to 
include  the  acronym  for  General 
Education  Development  in  the  reference 
to  the  Bureau's  literacy  program.  There 
is  no  change  in  thr  intent  of  these  two 
paragraphs.  In  §  545  26.  paragraph  (e)(1) 
is  revised  to  include  reference  to 
education  programs.  Section  545.28  is 
being  revised  as  an  administrative 
measure  to  allow  for  the  payment  of  the 
limited  financial  incentives  authorized 
by  the  provisions  of  the  drug  abu.se 
treatment  programs  (§  550.57(a)(1)). 

The  November  22,  1994  final  ruin  on 
pretrial  inmates  removed  references  to 
waiver  of  separation  be<;ause  the 
decision  to  maintain  separation  in 
instances  where  the  design,  structure, 
and  operation  of  the  institution  may 
make  separation  not  practicable  is  made 
by  itaff.  Section  545.23(b)  accordingly 
has  been  revised  to  remove  similar 
r<-'    • 

^  to  the  definitions  in  §  545.21 
include  the  following.  The  definition  of 
inmate  in  paragraph  (a)  has  been 
removed,  because  this  definition  is 
covered  more  generally  in  28  CFR  500.1. 
A  new  paragraph  (a)  has  been  added  to 
define  the  phrase  "physically  and 
mentally  able."  Paragraph  (c)  has  been 
revised  to  include  Federal  Prison 
Industries'  acronym  raiher  than  its  trade 
name.  Paragraphs  (d)  through  (g)  have 
been  redesignated  as  paragraphs  (e) 
through  (h)  in  order  to  add  a  new 
definition  for  "commissary 
assigmnent."  This  assignment,  also 
referenced  in  newly  revised  §  545.23(a), 
operates  under  the  Bureau's  Trust  Fund 
Division. 

hn  §  p45.26,  the  Bureau  is  adding  a 
provision  in  paragraph  (d)  to  make 
exception  for  a  reduction  in  irunate  pay 
based  upon  absence  from  a  scheduled 


assignment.  This  exception  provides  the 
Bureau  the  flexibility  to  continue 
payment  in  instances  where  the 
Assistant  Director,  Correctional 
Programs  Division  deems  this  advisable. 
In  paragraph  (e),  the  Bureau  is  adding  a 
similar  provision  with  respect  to  work 
evaluations.  This  exception  may  be 
invoked  at  independent  camps  in 
instances  where,  in  order  to  conserve 
staff  resources,  staff  may  monitor  an 
inmate  s  performance  on  a  periodic 
basis  rather  than  a  monthly  basis  when 
the  inmate  has  received  exceptional 
evaluations  over  an  extended  period. 

Because  the  additions  to  the  proposed 
regulations  either  refieve  a  restriction  on 
the  inmate  or  are  administrative  in 
nature,  the  Bureau  finds  good  cause  for 
exempting  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
comment,  and  a  delay  in  the  effective 
date.  Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulator^'  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354).  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  545 

Prisoners. 
Kathleen  M.  Hawk, 

Director.  Bureau  ofPrsons. 

Accordingly,  pursuant  to  the 
nilemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{p).  part  545  in 
subchapter  C  of  28  CFR.  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  545— WORK  AND 
COMPENSATION 

1.  The  authority  citation  for  28  CFR 
545  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3013, 
3571.  3572'  3621.  3622,  3624,  3663,  4001, 
4042.  4081,  4082  (Repealed  in  part  as  to 
offenses  committed  on  or  after  November  1, 
1987),  4126,  5006-5024  (Repealed  October 
12, 1984  as  to  offenses  committed  after  that 


date).  5039;  28  U..S.C  50^,  510;  28  CFR  0.95- 
0.99.  I 

2.  In  §  545.20,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  545.20    Purpose  and  scope. 

(a)  The  Bureau  of  Prisons  operates  an 
inmate  work  program  within  its 
institutions.  To  the  extent  practicable, 
the  work  program: 

(1)  Reduces  inmate  idleness,  while 
allowing  the  inmate  to  improve  and/or 
develop  useful  job  skills,  work  habits, 
and  experiences  that  will  assist  in  post- 
release employment;  and 

(2)  Ensures  that  activities  necessary  to 
maintain  the  day-to-day  operation  of  the 
institution  are  completed. 

Sentenced  inmates  who  are  physically 
and  mentally  able  to  work  are  required 
to  participate  in  the  work  program, 
when  approved  by  the  Warden  or 
designee,  drug  treatment  programming, 
education,  or  vot;ational  training  may  be 
substituted  for  all  or  part  of  the  work 
program. 
*«***■* 

3.  hi  §545.21.  paragraphs  (a)  and  (c) 
are  revised,  paragraphs  (d)  through  (g) 
are  redesignated  as  paragraphs  (e) 
through  (h).  and  a  new  paragraph  (d)  is 
added  and  newly  designated  paragraph 
(f)  is  revised  to  read  as  follows: 

§  545.21     Oefinitlons. 

(a)  Physically  and  mentally  able.  For 
purposes  of  this  rule,  this  shall  include 
inmates  with  disabilities  who,  with  or 
without  reasonable  accommodation,  can 
perform  the  essential  function  of  the 
work  assignment. 
*        *        *        •        » 

(c)  Industry  assignment.  A  Federal 
Prison  Industries  (FPI)  work  assignment. 

(d)  Commissary  assignment.  A  Trust 
Fund  work  assignment. 

***** 

(0  Part-time  work  assignment.  A  work 
assignment  to  which  an  inmate  is 
assigned  for  only  a  portion  of  the 
scheduled  work  day.  Part-time  work 
assignments  are  ordinarily  made  in 
conjunction  with  drug  treatment 
programming,  education,  and/or 
vocational  training  programs. 
***** 

4.  In  §545.23,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


6  545.23    Inmate  Work/Program 

•-Sjian  lent 

UJ  tach  sentenced  inmate  who  is 
physically  and  mentally  able  is  to  be 
assigned  to  an  institutional,  industrial, 
or  commissary  work  program.  Exception 
shall  be  made  to  allow  for  inmate 
participation  in  an  education, 
vocational,  or  drug  abuse  treatment 
program,  on  either  a  full  or  part-time 
basis,  where  this  involvement  is 
mandated  by  Bureau  policy  or  statute 
(for  example,  the  Literacy  Program). 
Where  such  participation  is  not  required 
by  either  policy  or  statute,  exception 
may  be  made  to  allow  an  inmate  to 
participate  in  an  education,  vocational, 
or  drug  abuse  treatment  program  rather 
than  work  full-time  upon  the  request  of 
the  inmate  and  approval  of  the  Warden 
or  designee. 

(b)  A  pretrial  inmate  may  not  be 
required  to  work  in  any  assignment  or 
area  other  than  housekeeping  tasks  in 
the  inmate's  own  cell  and  in  the 
community  living  area,  unless  the 
pretrial  inmate  has  signed  a  waiver  of 
his  or  her  right  not  to  work  (see  28  CFR 
part  551,  subpart  J). 


§  540.24     ^A.-nended] 

5.  In  §  545.24,  paragraph  (d)  is 
amended  by  revising  in  the  first 
sentence  the  word  "educational"  to  read 
"education". 

6.  In  §  545.25-,  paragraph  (a)(2)  is 
revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§545.25    Eligibility  for  performance  pay. 

(a)  *   *   • 

(2)  Literacy  program  (GEO) 
participation; 

***** 

■  d)  An  inmate  who  rehises 
participation,  withdraws,  is  expelled,  or 
otherwise  fails  attendance  or 
examination  requirements  of  the  drug 
abu.se  education  course  shall  be  held  at 
the  lowest  pay  grade  (Grade  4). 

7.  In  §  545.26,  paragraphs  (d),  (e) 
introductory  text,  and  (e)(1)  are  revised 
to  read  as  follows: 

§  545.26    Performance  pay  provisions. 

(d)  An  inmate  is  eligible  to  receive 
performance  pay  only  for  those  hours 
during  which  the  inmate  is  actually 
performing  satisfactory  v\'ork  or  actively 
participating  in  an  education  or 


vocational  training  program.  Absences 
from  an  inmate's  scheduled  assignment 
for  such  raasons  as  call-outs,  visits,  sick 
call,  interviews,  or  making  telephone 
calls  shall  be  deducted  from  the 
monthly  number  of  hours  worked  and 
will  accordingly  reduce  the  amount  of 
pay  received  by  the  inmate.  Any 
exception  to  such  reduction  in  pay  must 
be  approved  by  the  Assistant  Director. 
Correctional  Programs  Division.  Central 
Office, 

(e)  Work  Evaluation.  At  the  end  of 
each  month  the  work  detail/program 
supervisor  shall  compute  on  an 
evaluation  form  the  hours  worked  by 
the  inmate  and  the  pay  to  be  awarded. 
The  supervisor  shall  also  rate  the 
inmate's  performance  over  the  past 
month  in  each  of  several  categories.  For 
example,  an  inmate  may  be  rated  in 
such  categories  as  quality  of  work, 
quantity  of  work,  initiative,  ability  to" 
learn,  dependability,  response  to 
supervision  and  instruction,  safety  and 
care  of  equipment,  ability  to  work  with 
others,  and  overall  job  proficiency.  Any 
exception  to  the  work  performance 
evaluation  procedures  cited  above 
requires  approval  of  the  Assistant 
Director,  Correctional  Programs 
Division.  Central  Office. 

(1)  An  inmate  shall  receive 
performance  pay  only  for  those  hours 
during  which  the  inmate  is  satisfactorily 
performing  work  or  is  actively 
participating  in  an  education/vocational 
program. 
***** 

8.  Section  545.28  is  revised  to  read  as 
follows: 

§  545,28    Achievement  awards. 

(a)  With  prior  approval  of  the 
Education  Department,  each  inmate 
who  completes  the  Literacy  program. 
Vocational  Training,  or  related  trades 
classroom  work  that  is  part  of  a  certified 
apprenticeship  program  may  be  granted 
an  achievement  award  from 
performance  pay  funds. 

(b)  With  prior  approval  of  the 
Psychology  Services  Department,  each 
inmate  who  is  making  satisfactory 
progress  or  completes  a  residential  drug 
treatment  program  may  also  be  granted 
an  achievement  award  from 
performance  pay  funds. 
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Title  3— 

The  President 


381 


Presidential  Document; 


Pru(  ian  .ttcn  6860  of  January  2,  1996 
l)f  oth  of  Am  i  r  il  Arleigh  A.  Burke 


IFR  Doc.  96-235 
Filed  1-4-96:  8:45  am) 
Billing  code  3195-01-P 


B\  th(   Pre  i dent  of  the  United  States  of  America 

\   PriH  i.fin-ition 

As  a  mark  of  respect  for  the  memory  of  Admiral  Arleigh  Burke,  one  of 
our  Nation's  foremost  naval  heroes,  I  hereby  order,  by  the  authority  vested 
in  me  as  President  of  the  United  States  of  America  by  section  175  of 
title  36  of  the  United  States  Code,  that  the  flag  of  the  United  States  shall 
be  flovi^n  at  half-staff  upon  all  public  buildings  and  grounds,  at  all  military' 
posts  and  naval  stations,  and  on  all  naval  vessels  of  the  Federal  Government 
in  the  District  of  Columbia  and  throughout  the  United  States  and  its  Terri- 
tories and  possessions  until  interment.  I  also  direct  that  the  flag  shall  be 
flown  at  half-staff  for  the  same  period  at  all  United  States  embassies,  lega- 
tions, consular  offices,  and  other  facilities  abroad,  including  all  military 
facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  second  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six.  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


'}  n'  ■  Aj;  OkA  <rt^M**XiA/x 
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Nutiu    of   lanu.t'v  3,  1996 

(^ontinu.itKui  (!{  Libyan  Emergency 


On  January  7,  1986,  by  Executive  Order  No.  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8, 
1986,  by  Executive  Order  No.  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  The 
Government  of  Libya  has  continued  its  actions  and  policies  in  support 
of  terrorism,  despite  the  calls  by  the  United  Nations  Security  Council,  in 
Resolutions  731  (1992),  748  (1992).  and  883  (1993)  that  it  demonstrate 
by  concrete  actions  its  renunciation  of  such  terrorism.  Such  Libyan  actions 
and  policies  pose  a  continuing  unusual  and  extraordinary  threat  to  the 
national  security  and  vital  foreign  policy  interests  of  the  United  States. 
For  these  reasons,  the  national  emergency  declared  on  January  7,  1986. 
and  the  measures  adopted  on  January  7  and  January  8,  1986.  to  deal  with 
that  emergency,  must  continue  in  effect  beyond  January  7,  1996.  Therefore, 
in  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with  respect  to 
Libya.  This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


0 


>  J  lAv..MwA-^V\ 


■V    f 


•\/'».A,.>-,^jB    V  ,.'\ 
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The  Department  has  taken  this  action 
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21  CFH  -r    173 
[Docket  No.  90F-0344] 

Stv:::  •■"Tar-y  D-^ec*  f^DO.::  Additives 
P^r-^irte<3   "<  Food  for  Human 
Consu'T',pt>o'\  Poiymaieic  Acid  and  its 

So  a  u'^  Sa:* 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  increase  the 
permitted  use  level  of  poiymaieic  acid 
and  its  sodium  salt  to  control  mineral 
scale  during  the  production  of  beet  and 
cane  sugar  juice  and  liquor,  and  to 
amend  the  specifications  for  the 
additives.  This  action  is  in  response  to 
a  petition  filed  by  Ciba-Geigy,  Inc. 
DATES:  Effective  January  5.  1996;  written 
objections  and  requests  for  a  hearing  by 
February  5,  1996.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  publication  listed  in  21 
CFR  173.45(a),  effective  January  5,  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklaw^n  Dr., 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Zenger,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204. 202-418-3105. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  28,  1990  (55  FR  49426),  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4226)  had  been  filed  by  Ciba-  " 


Geigy.  Inc.,  proposing  that  §  173.45  (21 
CFR  173.45)  be  amended  to  provide  for 
the  safe  use  of  poiymaieic  acid  and  its 
sodium  salt  to  control  mineral  scale 
during  the  production  of  beet  and  cane 
sugar  juice  and  liquor  at  higher  levels 
than  the  maximum  currently  permitted 
under  the  regulation. 

The  petition  contained  information  on 
a  new  manufacturing  process  for 
poiymaieic  acid  and  its  sodiiun  salt, 
which  results  in  a  lower  weight-average 
molecular  weight  and  number-average 
molecular  weight  for  the  additives  than 
those  currently  permitted.  The 
molecular  weight  determinations  were 
based  on  an  improved  analytical 
method.  In  the  original  filing  notice  for 
the  petition,  the  agency  gave  notice  of 
the  proposal  to  increase  the  permitted 
use  levels  of  poiymaieic  acid  and  its 
sodium  salt,  but  it  did  not  give  notice 
of  the  part  of  the  proposal  that 
concerned  amending  the  allowed 
molecular  weight  range  for  the  additives 
or  the  method  for  determining  the 
molecular  weight.  Therefore,  FDA 
published  a  tentative  final  rule  in  the 
Federal  Register  of  May  2.  1995  (60  FR 
21474).  to  allow  interested  persons  to 
comment  on  these  changes.  FDA  did  not 
receive  any  comments  or  responses  to 
the  tentative  final  rule.  Therefore,  the 
agency  concludes  that  the  tentative  final 
rule  should  be  issued  as  a  final  rule. 

As  noted  in  the  tentative  final  rule, 
the  molecular  weight  determinations  of 
the  additives  are  to  be  based  on  the 
improved  analytical  method  entitled 
"Determinations  of  Molecular  Weight 
Distribution  of  Poly(Maleic)Acid" 
submitted  by  Ciba-Geigy,  Inc.,  and  dated 
March  17,  1992.  which  is  incorporated 
by  reference  in  amended  §  173.45(a). 
This  improved  analytical  method, 
which  replaces  the  previous  method, 
has  the  same  title  and  a  different  date. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 
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The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  wrill  not  have  a  significant  impact 
on  the  himian  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  5,  1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grotmds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  ef  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition.  21  CFR 
part  173  is  amended  as  follows: 
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PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342.348). 

2.  Section  173.45  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  173.45    Polymaleic  add  and  Its  sodium 
salt 

•         •        •         •        • 

(a)  The  additives  have  a  weight- 
average  molecular  weight  in  the  range  of 
540  to  850  and  a  number-average 
molecular  weight  in  the  range  of  520  to 
650.  calculated  as  the  acid.  Molecular 
weights  shall  be  determined  by  a 
method  entitled  "Detemnination  of 
Molecular  Weight  Distribution  of 
Poly(Maleic)  Acid."  March  17.  1992,    . 
produced  by  Ciba-Geigy.  Inc.,  Seven 
Skyline  Dr..  Hawrthome.  NY  10532- 
2188.  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  Division  of  Product 
Policy,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-205).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  or  are  available 
for  inspection  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
200  C  St.  SW..  rm.  3321.  Washington. 
DC.  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  St.  NW.. 
suite  700.  Washington.  DC. 
.         *         •        «        * 

(c)  The  additives  are  to  be  used  so  that 
the  amount  of  either  or  both  additives 
does  not  exceed  4  parts  per  million 
(calculated  as  the  acid)  by  weight  of  the 
beet  or  cane  sugar  juiCe  or  liquor 
process  stream. 

Dated;  December  27.  1995. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Sutrition. 
|FR  Doc.  96-120  Filed  1-4-96;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  Latx)r-Management  Programs 

29  CFR  Part  215 
RIN  1294-AA14 

Guidelines,  Section  5333(b).  Federal 
Transit  Law 

AGENCY:  Office  of  Labor-Maaagement 
Programs,  Office  of  the  American 
Workplace.  Labor. 


ACTION:  ueferral  of  effective  udie 

SUMMARY:  The  Office  of  Labor- 
Management  Programs  is  deferring  the 
effective  date  of  implementation  of 
guidelines  for  the  employee  protection 
program  under  Title  49  U.S.C.,  Chapter 
53.  Section  5333(b)  of  the  Federal 
Transit  law,  which  is  currently  January 
8.  1996.  The  extension  will  add  a  time 
period  to  the  January  8,  1996  date  equal 
to  the  duration  of  the  furlough  caused 
by  the  partial  government  shutdown 
that  began  on  December  16,  1995.  The 
effective  date  of  the  guidelines  will  be 
the  first  business  day  after  this 
extension.  This  action  is  being  taken 
because  the  furlough  of  Department  of 
Labor  (the  Department)  employees 
responsible  for  the  administration  of 
this  program  precludes  the  Office  of 
Labor-Management  Programs  from 
undertaking  the  necessary  staff  training 
and  preparation  of  materials  and 
documents  to  allow  for  implementation 
of  the  guidelines. 
DATES:  The  effective  date  of  the 
guidelines  is  the  first  business  day 
following  an  extension  from  January  8, 
1996.  such  extension  to  be  calculated  by 
adding  the  total  number  of  days  of  the 
furlough  which  began  on  December  16, 
1995.  The  Department  will  publish  a 
document  in  the  Federal  Register 
confirming  the  new  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelley  Andrews.  Director.  Statutory 
Programs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW..  Room 
N-5411.  Washington,  DC  20210.  (202) 
219-4473. 

SUPPLEMENTARY  INFORMATION: 

I.  Rationale 

On  December  7,  1995.  the  Office  of 
Labor-Management  Programs,  Office  of 
the  American  Workplace,  published 
final  guidelines  for  administration  of  the 
transit  employee  protection  program 
pursuant  to  Section  5333(b)  of  the 
Federal  Transit  law,  commonly  referred 
to  as  'Section  13(c)."  (FR  Vol.  60,  No. 
235.  pg.  62964.)  The  guidelines  were  to 
become  effective  January  8.  1996. 

In  view  of  the  ongoing  furlough  of 
employees  of  the  Department  who  are 
responsible  for  the  implementation  of 
these  new  guidelines,  it  will  be 
impossible  to  implement  the  guideUnes 
on  January  8. 1996.  The  Department  is 
hereby  extending  the  effective 
implementation  date.  The  extension 
will  add  a  time  period  to  the  January  8, 
1996  date  equal  to  the  duration  of  the 
furlough  that  began  on  Decemtjer  16, 
1995.  The  effective  date  of  the 
guidelines  will  be  the  first  business  day 
after  this  extension. 


The  Department  has  taken  this  action 
in  recognition  of  its  obligations  to  the 
transit  industry  and  the  transit 
employees  for  whom  these  protections 
are  provided.  The  extension  is  designed 
to  ensure  effective  and  efficient 
implementation  of  the  new  guidelines. 
The  furlough  prevented  the  preparation 
of  explanatory  material  and  documents 
for  staff  and  the  public  and  interrupted 
training  of  necessary  staff,  thus  delaying 
instituting  procedures  for  a  more  timely 
and  predictable  certification  process. 
This  extension  is  intended  to  help 
assure  that  the  Department's  customers 
are  well-served  and  statutory 
responsibilities  are  properly  conducted. 

II.  Publication  in  Final 

The  Department  finds  public' 
comment  on  this  referral  to  be 
impracticable  and  unnecessary  because 
the  Department  is  forced  to  take  this 
action  due  to  the  furlough,  caused  by 
the  partial  government  shutdown,  of  the 
Department  employees  who  administer 
this  program.  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  29  CFR  Part  215 

Grant  administration;  Grants — 
transportation;  Labor-management 
relations;  Labor  unions;  Mass 
transportation. 

Accordingly,  the  amendment  of  29 
CFR  Chapter  II  pubUshed  at  FR  Vol.  60. 
No.  235,  pg.  62964  is  deferred  until  the 
first  business  day  following  an 
extension  from  January  8,  1996,  such 
extension  to  be  calculated  by  adding  the 
total  number  of  days  of  the  furlough 
which  began  on  December  16.  1995. 

Signed  at  Washington.  DC.  this  2nd  day  of 
January.  1996. 
Charles  L.  Smith, 
Deputy  Assistant  Secretary. 
IFR  Doc.  96-163  Filed  1-4-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 
31  CFR  Part  1 

[No.  95-148] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Final  Rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  hereby  exempts  the 
Criminal  Referral  Database  from  certain 
provisions  of  the  Privacy  Act  of  1974.  5 
U.S.C.  552a  (Privacy  Act),  to  the  extent 
the  system  contains  investigatory 
material  pertaining  to  the  enforcement 


of  laws  or  compiled  for  law  enforcement 
purposes.  The  OTS  is  also  adding  a 
Privacy  Act  exemption  to  the 
Confidential  Individual  Information 
System. 

EFFECTIVE  DATE:  January  5,  1996. 
ADDRESSES:  Please  submit  inquiries  to: 
Director,  Records  Management  and 
Information  Policy  Division,  Office  of 
Thrift  Supervision.  1700  G  Street.  NW. 
Washington.  EX:  20552 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  C.  M.  Teti,  Director.  Records 
Management  and  Information  Policy 
Division.  (202)  906-7571,  1700  G  Street. 
N.W.,  Washington.  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Thrift  Supervision  (OTS)  published  a 
notice  of  proposed  rule  exempting  two 
systems  of  records  in  the  Federal 
Register  at  60  FR  15730.  dated  March 
27.  1995.  OTS'  inventory  of  Privacy  Act 
systems  of  records  was  published  in  the 
Federal  Register  at  60  FR  13770.  dated 
March  14.  1995. 

Under  5  U.S.C.  552a(j)(2).  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974  if  the  agency  or 
component  thereof  that  maintains  the 
system  performs  as  its  principal 
function  any  activities  pertaining  to  the 
enforcement  of  laws.  The  Office  of 
Thrift  Supervision  has  as  one  of  its 
principal  functions  activities  pertaining 
to  the  enforcement  of  laws. 

To  the  extent  the  exemption  under  5 
U.S.C.  552a(j)(2)  does  not  apply  to  the 
Criminal  Referral  System,  then 
exemption  under  5  U.S.C.  552a(k)(2). 
relating  to  investigatory  material 
compiled  for  law  enforcement  purposes, 
is  hereby  claimed  for  this  system. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the  Office 
of  Thrift  Supervision,  no  later  than 
April  26,  1995.  No  comments  pertaining 
to  the  proposed  rule  were  received  by 
April  26.  1995.  Accordingly,  the 
Department  of  the  Treasury  is  hereby 
giving  notice  that  the  system  of  records 
entitled— Treasury/OTS  .001— 
Confidential  Individual  Information 
System— and— Treasury/OTS  .004 
Criminal  Referral  Database — are  exempt 
from  provisions  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552(j)(2).  (k)(2).  and 
the  authority  of  31  CFR  1.23(c).  The 
reason  for  exempting  these  systems  of 
records  from  certain  provisions  of  the 
Privacy  Act,  5  U.S.C.  552a,  is  set  forth 
in  the  rule  itself. 

The  OTS  investigative  files  will 
contain  information  of  the  type 
described  in  the  (j)(2)  and  (k)(2) 
exemptions  of  the  Privacy  Act. 
Authority  for  these  systems  is  provided 


by  12  U.S.C.  1464,  and  44  U.S.C.  3101. 
OTS  will  maintain  information  in  these 
systems  of  records,  pursuant  to  its  law 
enforcement  and  investigative 
functions,  in  order  to  carry  out  these 
functions  and  its  mission. 

This  rule  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866  and  will  not  require  the 
approval  of  the  Office  of  Management 
and  Budget:  therefore,  this  rule  does  not 
require  a  Regulatory  Impact  Analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  the  Department 
of  the  Treasury  has  determined  that  this 
proposed  rule  would  not  impose  new 
recordkeeping,  application,  reporting,  or 
other  types  of  information  collection 
requirements. 

Lists  of  Subjects  in  31  CFR  Part  1 

Privacy 

Part  1  of  Title  3 1  of  the  Code  of     - 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552  as 
amended.  Subpart  C  also  issued  under  5 

use.  552a. 

§  1  36     [Amended] 

2.  Section  1.36  of  subpart  C  is 
amended  by  adding  the  following  text  at 
the  end  of  the  section  as  follows: 


OFHCE  OF  THRIFT  SUPERVISION 
NOTICE  OF  EXEMPT  SYSTEMS 

In  accordance  with  5  U.S.C.  552a  (j) 
and  (k),  general  notice  is  hereby  given 
of  rulemaking  pursuant  to  the  Privacy 
Act  of  1974  by  the  Director,  Office  of 
Thrift  Supervision,  under  authority 
delegated  to  him  by  the  Secretary  of  the 
Treasiuy.  The  Director,  Office  of  Thrift 
Supervision,  exempts  the  systems  of 
records  identified  in  the  paragraphs 
below  from  certain  provisions  of  the 
Privacy  Act  of  1974  as  set  forth  in  such 
paragraphs. 

a.  General  exemptions  under  5  U.S.C. 
552a(j)(2).  Pvirsuant  to  the  provisions  of  5 
U.S.C.  552a(j)(2).  the  Director,  Office  of  Thrift 
Supervision,  hereby  exempts  certain  systems 
of  records,  maintained  by  the  Office  of  Thrift 
Supervision,  from  the  provisions  of  5  U.S.C 
552a(c)  (3)  and  (4),  (d)  (1).  (2).  (3)  and  (4),  (e) 
(1).  (2),  (3),  (4)(G),  (H)  and  (I),  (5)  and  (8),  (f) 
and  (g). 


1.  Exempt  Systems.  The  following  systems 
of  records,  which  contain  information  of  the 
type  described  in  5  U.S.C  552a(j)(2),  shall  be 
exempt  bom  the  provisions  of  5  U.S.C.  552a 
listed  in  paragraph  a.  above  except  as 
otherwise  indicated  below  and  in  the  general 
notice  of  the  existence  and  character  of 
systems  of  records  which  appears  elsewhere 
in  the  Federal  Register 

001  —  Confidential  Individual  Information 

System 
■004  —  Criminal  Referral  Database 

2.  Reasons  for  exemptions,  (a)  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1)  enable  individuals  to 
be  notified  whether  a  system  of  records 
contains  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
give  individuals  an  opportunity  to  leam 
whether  they  are  the  subject  of  an 
administrative  investigation;  this  would 
compromise  the  ability  of  the  OTS  to 
complete  investigations  and  to  detect  and 
apprehend  violators  of  applicable  laws  in 
that  individuals  would  thus  be  able  (1)  to 
take  steps  to  avoid  detection,  (2)  to  inform 
co-conspirators  of  the  fact  that  an 
investigation  is  being  conducted,  (3)  to  leam 
the  nature  of  the  investigation  to  which  they 
are  being  subjected.  (4)  to  leam  the  type  of 
surveillance  being  utilized,  (5)  to  leam 
whether  they  are  the  subject  of  investigation 
or  identified  law  violators,  (6)  to  continue  or 
resume  their  illegal  conduct  without  fear  of 
detection  upon  learning  that  they  are  not  in 

a  particular  system  of  records,  and  (7)  to 
destroy  evidence  needed  to  prove  a  violation, 
(b)  5  U.S.C  552a  (d)(1).  (e)(4)(H)  and  (f)(2), 
(3)  and  (5)  enable  individuals  to  gain  access 
to  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions' 
to  the  above-listed  systems  of  records  would 
compromise  its  ability  to  complete  or 
continue  administrative  investigations  and  to 
detect  and  apprehend  violators  of  applicable 
.  laws.  Permitting  access  to  records  contained 
in  the  above-listed  systems  of  records  would 
provide  individuals  with  significant 
information  concerning  the  nature  of  the 
investigation,  and  this  could  enable  them  to 
avoid  detection  or  apprehension  in  the 
following  ways:  (1)  by  discovering  the 
collection  of  facts  which  would  form  the 
basis  of  an  enforcement  action,  and  (2)  by 
enabling  them  to  destroy  evidence  of 
wrongful  conduct  which  would  form  the 
basis  of  an  enforcement  action.  Granting 
access  to  on-going  or  closed  investigative 
files  would  also  reveal  investigative 
techniques  and  procedures,  the  knowledge  of 
which  could  enable  individuals  planning 
illegal  activity  to  stmcture  their  future 
operations  in  such  a  way  as  to  avoid 
detection  or  apprehension,  thereby 
neutralizing  established  investigative 
techniques  and  procedures.  Further,  granting 
access  to  investigative  files  and  records  could 
disclose  the  identities  of  confidential  sources 
and  other  informers  and  the  nature  of  the 
information  which  they  supplied,  thereby 
exposing  them  to  possible  reprisals  for 
having  provided  information  related  to  the 
activities  of  those  individuals  who  are 
subjects  of  the  investigative  files  and  records; 
confidential  sources  and  other  informers 
might  refuse  to  provide  investigators  with 
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valuable  information  if  they  could  not  be 
secure  in  the  knowledge  that  their  identities 
would  not  be  revealed  through  disclosure  of 
either  their  names  or  the  nature  of  the 
information  they  supplied,  and  this  would 
seriously  impair  the  ability  of  the  OTS  to 
carry  out  its  mandate  to  enforce  the 
applicable  laws.  Additionally,  providing 
access  to  records  contained  in  the  above- 
listed  systems  of  records  could  reveal  the 
identities  of  individuals  who  compiled 
information  regarding  illegal  activities, 
thereby  exposing  them  to  possible  reprisals. 

(c)  5  U.S.C.  552a(d)  (2).  (3)  and  (4). 
(o)(4)(H)  and  (f)(4).  which  are  dependent 
upon  access  having  been  granted  to  records 
pursuant  to  the  provisions  cited  in  paragraph 
(b)  above,  enable  individuals  to  contest  (seek 
amendment  to)  the  content  of  records 
contained  in  a  system  of  records  and  require 
an  agency  to  note  an  amended  record  and  to 
provide  a  copy  of  an  individual's  statement 
(of  disagreement  with  the  agency's  refusal  to 
amend  a  record)  to  persons  or  other  agencies 
to  whom  the  record  has  been  disclosed.  The 
OTS  believes  that  the  reasons  set  forth  in 
paragraph  (b)  above  are  equally  applicable  to 
this  subparagraph  and,  accordingly,  those 
reasons  are  hereby  incorporated  herein  by 
reference. 

(d)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures  of 
records  available  to  individuals  named  in  the 
records  at  their  request:  such  accountings 
must  state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the  name  and 
address  of  the  recipient.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
impair  the  ability  of  other  law  enforcement 
agencies  to  make  effective  use  of  information 
provided  by  the  OTS  in  connection  with  the 
investigation,  detection  and  apprehension  of 
violators  of  the  laws  enforced  by  those  other 
law  enforcement  agencies.  Making 
accountings  of  disclosure  available  to 
subjects  would  alert  those  individuals  to  the 
foct  that  another  agency  is  conducting  an 
investigation  into  their  activities,  and  this 
could  reveal  the  nature  and  purpose  of  that 
investigation,  and  the  dates  on  which  that 
investigation  was  active.  Subjects  possessing 
such  knowledge  would  thereby  be  able  to 
take  appropriate  measures  to  avoid  detection 
or  other  apprehension  by  altering  their 
operations,  or  by  destroying  or  concealing 
evidence  which  would  form  the  basis  of  an 
enforcement  action.  In  addition,  providing 
subjects  with  accountings  of  disclosiire 
would  inform  those  individuals  of  general 
information,  and  alert  them  that  the  OTS  has 
information  regarding  their  activities:  this,  in 
turn,  would  afford  those  individuals  a  better 
opportunity  to  take  appropriate  steps  to 
avoid  detection  or  apprehension. 

(e)  5  L'.S.C.  552a(c)(4)  requires  that  an 
agency  inform  any  person  or  other  agency 
about  any  correction  or  notation  of  dispute 
made  by  the  agency  in  accordance  with  5 
U.S.C.  552(d)  of  any  record  that  has  been 
disclosed  to  the  person  or  agency  if  an 
accounting  of  the  record  was  made.  Since 
this  provision  is  dependent  on  an 
Individual's  having  been  provided  an 
opportimity  to  contest  (seek  amendment  to) 
records  p>ertaining  to  him,  and  since  the 


above-listed  systems  of  records  are  proposed 
to  be  exempted  from  those  provisions  of  5 
U.S.C.  552a  relating  to  amendments  of 
records  as  indicated  in  paragraph  (c)  above, 
the  OTS  believes  that  this  provision  should 
not  be  applicable  to  the  above-listed  systems 
of  records. 

(f)  5  U.S.C  552a(e)(4)(l)  requires  that  an 
agency  publish  a  public  notice  listing  the 
categories  of  sources  for  information 
contained  in  a  system  of  records.  The  OTS 
believes  that  application  of  this  provision  to 
the  above-listed  systems  of  records  could 
compromise  its  ability  to  conduct 
investigations  and  to  identify,  detect  and 
apprehend  violators  of  the  applicable  laws 
for  the  reasons  that  revealing  sources  for 
information  could  1)  disclose  investigative 
techniques  and  procedures,  2)  result  in 
{xjssible  reprisal  directed  to  informers  by  the 
subject  under  investigation,  and  3)  result  in 
the  refusal  of  informers  to  give  information 
or  to  be  candid  with  investigators  because  of 
the  knowledge  that  their  identities  as  sources 
might  be  disclosed. 

(g)  5  U.S.C  552a(e)(l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive  order. 
The  term  "maintain"  as  defined  in  5  U.S.C. 
552a(a)(3)  includes  "collect"  and 
"disseminate."  At  the  time  that  information 
is  collected  by  the  OTS,  there  is  often 
insufficient  time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  OTS;  in  many 
cases  information  collected  may  not  be 
immediately  susceptible  to  a  determination 
whether  the  information  is  relevant  and 
necessary,  particularly  in  the  early  stages  of 
an  investigation,  and  in  many  cases 
information  which  initially  appears  to  be 
irrelevant  and  unnecessary  may,  upon  further 
evaluation  or  upon  continuation  of  the 
investigation,  prove  to  have  particular 
relevance  to  an  enforcement  program  of  OTS. 
Further,  not  all  violations  of  law  discovered 
during  an  OTS  administrative  investigation 
fall  within  the  investigative  jurisdiction  of 
OTS:  in  order  to  promote  effective  law 
enforcement.  OTS  is  often  required  to 
disseminate  information  f>ertaining  to  such 
violations  to  other  law  enforcement  agencies 
which  have  jurisdiction  over  the  offense  to 
which  the  information  relates.  The  OTS 
therefore  believes  that  it  is  appropriate  to 
exempt  the  above-listed  systems  of  records 
from  the  provisions  of  5  U.S.C.  552a(e)(l). 

(h)  5  U.S.C.  552a(e)(2)  requires  that  an 
agency  collect  information  to  the  greatest 
extent  practicable  directly  from  the  subject 
individual  when  the  information  may  result 
in  adverse  determinations  about  an 
individual's  rights,  benefits,  and  privileges 
under  Federal  programs.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
impair  the  ability  of  OTS  to  conduct 
investigations  and  to  identify,  detect  and 
apprehend  violators  of  applicable  laws  for 
the  following  reasons:  (1)  most  information 
collected  about  an  individual  under 
investigation  is  obtained  from  third  parties 
such  as  witnesses  and  informers,  and  it  is 


usually  not  feasible  to  rely  upon  the  subject 
of  the  investigation  as  a  source  for 
information  regarding  his  activities,  (2)  an 
attempt  to  obtain  information  from  the 
subject  regarding  an  investigation  will  often 
alert  the  subject  to  the  existence  of  such  an 
investigation,  thereby  affording  him  an 
opportunity  to  conceal  his  activities  so  as  to 
avoid  apprehension,  (3)  in  certain  instances 
individuals  are  not  required  to  supply 
information  to  investigators  as  a  matter  of 
legal  duty,  and  (4)  during  investigations  it  is 
often  a  matter  of  sound  investigative 
procedures  to  obtain  infocmation  from  a 
variety  of  sources  in  order  to  verify 
information  already  obtained. 

(i)  5  use  552a(e){3)  requires  that  an 
agency  inform  each  individual  whom  it  asks 
to  supply  information,  on  the  form  which  it 
uses  to  collect  the  information  or  on  a 
separate  form  that  can  be  retained  by  the 
individual,  of  the  authority  which  authorizes 
the  solicitation  of  the  information  and 
whether  disclosure  of  such  information  is 
mandatory  or  voluntary:  the  principal 
purposes  for  which  the  information  is 
intended  to  be  used:  the  routine  uses  which 
may  be  made  of  the  information:  and  the 
effects  on  the  individual  of  not  providing  all 
or  part  of  the  requested  information.  The 
OTS  believes  that  the  above-listed  systems  of 
records  should  be  exempted  from  this 
provision  in  order  to  avoid  adverse  effects  on 
its  ability  to  identify,  detect  and  apprehend 
violators  of  applicable  laws.  In  many  cases, 
information  is  obtained  from  confidential 
sources  and  other  individuals  under 
circumstances  where  it  is  necessary  that  the 
true  purpose  of  their  actions  be  kept  secret 
so  as  not  to  alert  the  subject  of  the 
investigation  or  his  associates  that  an 
investigation  is  in  progress.  In  many  cases, 
individuals  for  personal  reasons  would  feel 
inhibited  in  talking  to  a  person  representing 
a  law  enforcement  agency  but  would  be 
willing  to  talk  to  a  contidential  source  or  a 
person  who  they  believed  was  not  involved 
in  enforcement  activity.  In  addition, 
providing  information  in  this  system  with 
written  evidence  of  who  was  the  source,  as 
required  by  this  provision,  could  increase  the 
likelihood  that  the  source  of  information 
would  be  the  subject  of  retaliatory  action  by 
the  subject  of  the  investigation.  Further, 
application  of  this  provision  could  result  in 
an  unwarranted  invasion  of  the  personal 
privacy  of  the  subject  of  the  investigation, 
particularly  where  further  investigation 
would  result  in  a  finding  that  he  was  not 
involved  in  unlawful  activity. 

(j)  5  U.S.C  552a(e)(5)  requires  that  an 
agency  maintain  all  records  used  by  the 
agency  in  making  any  determination  about 
any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as  is 
reasonably  necessary  to  assure  fairness  to  the 
individual  in  the  determination.  Since  5 
U.S.C  552a(a)(3)  defines  "maintain"  to 
include  "collect"  and  "disseminate," 
application  of  this  provision  to  the  above- 
listed  systems  of  records  would  hinder  the 
initial  collection  of  any  information  which 
could  not.  at  the  moment  of  collection,  be 
determined  to  be  accurate,  relevant,  timely 
and  complete.  Similarly,  application  of  this 
provision  would  seriously  restrict  the 
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necessary  flow  of  information  from  the  OTS 
to  other  law  enforcement  agencies  where  an 
OTS  investigation  revealed  information 
pertaining  to  a  violation  of  law  which  was 
under  the  investigative  jurisdiction  of 
another  agency.  In  collecting  information 
during  the  course  of  an  administrative 
investigation,  it  is  not  possible  or  feasible  to 
determine  accuracy,  relevance,  timeliness  or 
completeness  prior  to  collection  of  the 
information:  in  disseminating  information  to 
other  law  enforcement  agencies  it  is  often  not 
possible  to  determine  accuracy,  relevance, 
timeliness  or  completeness  prior  to 
dissemination  because  the  disseminating 
agency  may  not  have  the  expertise  with 
which  to  make  such  determinations.  Further, 
information  which  may  initially  appear 
inaccurate,  irrelevant,  untimely  or 
incomplete  may,  when  gathered,  grouped, 
and  evaluated  with  other  available 
information,  become  more  pertinent  as  an 
investigation  progresses.  The  OTS  therefore 
believes  that  it  is  appropriate  to  exempt  the 
above-listed  systems  of  records  frtim  the 
provisions  of  5  U.S.C.  552a(e)(5). 

(k)  5  U.S.C.  552a(e)(8)  requires  that  an 
agency  make  reasonable  efforts  to  serve 
notice  on  an  individual  when  any  record  on 
the  individual  is  made  available  to  any 
person  under  compulsory  legal  process  when 
such  process  becomes  a  matter  of  public 
record.  The  OTS  believes  that  the  above- 
listed  systems  of  records  should  be  exempt 
from  this  provision  in  order  to  avoid 
revealing  investigative  techniques  and 
procedures  outlined  in  those  records  and  in 
order  to  prevent  revelation  of  the  existence 
of  an  on-going  investigation  where  there  is  a 
need  to  keep  the  existence  of  the 
investigation  secret. 

(1)  5  U.S.C.  552a(g)  provides  civil  remedies 
to  an  individual  for  an  agency  refusal  to 
amend  a  record  or  to  make  a  review  of  a 
request  for  amendment,  for  an  agency  refusal 
to  grant  access  to  a  record,  for  an  agency 
failure  to  maintain  accurate,  relevant,  timely 
and  complete  records  which  are  used  to 
make  a  determination  which  is  adverse  to  the 
individual,  and  for  an  agency  failure  to 
comply  with  any  other  provision  of  5  U.S.C. 
552a  in  such  a  way  as  to  have  an  adverse 
effect  on  an  individual.  The  OTS  believes 
that  the  above-listed  systems  of  records 
should  be  exempted  from  this  provision  to 
the  extent  that  the  civil  remedies  provided 
therein  may  be  related  to  provisions  of  5 
U.S.C.  552a  from  which  the  above-listed 
systems  of  records  are  proposed  to  be 
exempt.  Since  the  provisions  of  5  U.S.C.  552a 
enumerated  in  paragraphs  (a)  through  (k) 
above  are  proposed  to  be  inapplicable  to  the 
above-listed  systems  of  records  for  the 
reasons  stated  therein,  there  should  be  no 
corresponding  civil  remedies  for  failure  to 
comply  with  the  requirements  of  those 
provisions  to  which  the  exemption  is 
proposed  to  apply.  Further,  the  OTS  believes 
that  the  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
adversely  affect  its  ability  to  conduct 
investigations  by  exposing  to  civil  court 
actions  every  stage  of  the  investigative 
process  in  which  information  is  compiled  or 
used  in  order  to  identify,  detect,  apprehend 
and  otherwise  investigate  (>ersons  susp>ected 


or  known  to  be  engaged  in  conduct  in 
violation  of  applicable  laws. 

b.  Specific  exemptions  under  5  U.S.C. 
552a(k)(2).  Pursuant  to  the  provisions  of  5 
U.S.C.  552a(k)(2),  the  OTS  hereby  exempts 
certain  systems  of  records,  maintained  by  the 
OTS  from  the  provisions  of  5  U.S.C. 
552a{c)(3),  (d)(1),  (2),  (3)  and  (4).  (e)(1)  and 
(4)(G),  (H)  and  (I)  and  (f). 

1.  Exempt  Systems.  The  following  systems 
of  records,  which  contain  infonnation  of  the 
tj-pe  described  in  5  U.S.C  552a(k)(2).  shall  be 
exempt  from  the  provisions  of  5  U.S.C.  552a 
listed  in  paragraph  b.  above  except  as 
otherwise  indicated  below  and  in  the  general 
notice  of  the  existence  and  character  of 
systems  of  records  which  appears  elsewhere 
in  the  Federal  Register: 

001  —  Confidential  Individual  Information 

System 
.004  —  Criminal  Referral  Database 

2.  Reasons  for  exemptions,  (a)  5  U.S.C. 
552a  (e)(4)(G)  and  (f)(1)  enable  individuals  to 
be  notified  whether  a  system  of  records 
contains  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
impair  the  ability  of  the  OTS  to  successfully 
complete  investigations  and  inquiries  of 
suspected  violators  of  laws  and  regulations 
under  its  jurisdiction.  In  many  cases 
investigations  and  inquiries  into  violations  of 
laws  and  regulations  involve  complex  and 
continuing  patterns  of  behavior.  Individuals, 
if  informed  that  they  have  been  identified  as 
the  subject  of  an  investigation,  would  have 
an  opportunity  to  take  measures  to  prevent 
detection  of  illegal  action  so  as  to  avoid 
prosecution  or  the  imposition  of  civil 
sanctions.  They  would  also  be  able  to  learn 
the  nature  and  location  of  the  investigation 
and  the  type  of  inquiry  being  made,  and  they 
would  be  able  to  transmit  this  knowledge  to 
co-conspirators.  Finally,  subjects  might  be 
given  the  opportunity  to  destroy  evidence 
needed  to  prove  the  violation  under 
investigation  or  inquiry. 

(b)  5  U.S.C  552a  (d)(1),  (e)(4)(H)  and  (f)(2), 
(3)  and  (5)  enable  individuals  to  gain  access 
to  records  pertaining  to  them.  The  OTS 
believes  that  application  of  these  provisions 
to  the  above-listed  systems  of  records  would 
impair  its  ability  to  complete  or  continue 
investigations  and  inquiries  and  to  detect  and 
apprehend  violators  of  the  applicable  laws. 
Permitting  access  to  records  contained  in  the 
above-listed  systems  of  records  would 
provide  subjects  with  significant  information 
concerning  the  nature  of  the  investigation  or 
inquiry.  Knowledge  of  the  facts  developed 
during  an  investigation  or  inquiry  would 
enable  violators  of  laws  and  regulations  to 
leam  the  extent  to  which  the  investigation  or 
inquiry  has  progressed,  and  this  could 
provide  them  with  an  opportunity  to  destroy 
evidence  that  would  form  the  basis  for  the 
imposition  of  civil  sanctions.  In  addition, 
knowledge  gained  through  access  to 
investigatory  material  could  alert  a  subject  to 
the  need  to  temporarily  postpone 
commission  of  the  violation  or  to  change  the 
intended  point  where  the  violation  is  to  be 
committed  so  as  to  avoid  detection  or 
apprehension.  Further,  access  to 
investigatory  material  would  disclose 
investigative  techniques  and  procedures 


which,  if  known,  could  enable  individuals  to 
structure  their  future  operations  in  such  a 
way  as  to  avoid  detection  or  apprehension, 
thereby  neutralizing  investigators' 
established  and  effective  investigative  tools 
and  procedures.  In  addition,  investigatory 
material  may  contain  the  identity  of 
confidential  sources  who  would  not  want 
their  identity  to  be  disclosed  for  reasons  of 
personal  privacy  or  for  fear  of  reprisal  at  the 
hands  of  the  individual  about  whom  they 
supplied  information.  In  some  cases  mere 
disclosure  of  the  information  provided  by  a 
source  would  reveal  the  identity  of  the 
source  either  through  the  process  of 
elimination  or  by  virtue  of  the  nature  of  the 
information  supplied.  If  sources  could  not  be 
assured  that  their  identities  (as  sources  for 
information)  would  remain  confidential,  they 
would  be  very  reluctant  in  the  future  to 
provide  information  pertaining  to  violations 
of  laws  and  regulations,  and  this  would 
seriously  compromise  the  ability  of  the  OTS 
to  carry  out  its  mission.  Further,  application 
of  5  U.S.C.  552a  (d)(1),  (e)(4)(H)  and  (f)(2),  (3) 
and  (5)  to  the  above-listed  systems  of  records 
would  make  available  attorney's  work 
product  and  other  documents  which  contain 
evaluations,  recommendations,  and 
discussions  of  ongoing  legal  proceedings;  the 
availability  of  such  documents  could  have  a 
chilling  effect  on  the  free  flow  of  information 
and  ideas  within  the  OTS  which  is  vital  to 
the  agency's  predecisional  deliberative 
process,  could  seriously  prejudice  the 
agency's  or  the  Government's  position  in 
litigation,  and  could  result  in  the  disclosure 
of  investigatory  material  which  should  not  be 
disclosed  /or  the  reasons  stated  above.  It  is 
the  belief  of  the  OTS  that  due  process  will 
assure  that  individuals  have  a  reasonable 
opportunity  to  leam  of  the  existence  of,  and 
to  challenge,  investigatory  records  and 
related  materials  which  are  to  be  used  in 
legal  proceedings. 

(c)  5  U.S.C.  552a(d)  (2).  (3)  and  (4), 
(e)(4)(H)  and  (f)(4),  which  are  dependent 
upon  access  having  been  granted  to  records 
pursuant  to  the  provisions  cited  in 
subparagraph  (b)  above,  enable  individuals  to 
contest  (seek  amendment  to)  the  content  of 
records  contained  in  a  system  of  records  and 
require  an  agency  to  note  an  amended  record 
and  to  provide  a  copy  of  an  individual's 
statement  (of  disagreement  with  the  agency's 
refusal  to  amend  a  record)  to  persons  or  other 
agencies  to  whom  the  record  has  been 
disclosed.  The  OTS  believes  that  the  reasons 
set  forth  in  subparagraph  (b)  above  are 
equally  applicable  to  this  subparagraph,  and, 
accordingly,  those  reasons  are  hereby 
incorporated  herein  by  reference. 

(d)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures  of  - 
records  available  to  individuals  named  in  the 
records  at  their  request;  such  accountings 
must  state  the  date,  nature  and  purpose  of 
each  disclosure  of  a  record  and  the  name  and 
address  of  the  recipient.  The  OTS  believes 
that  application  of  this  provision  to  the 
above-listed  systems  of  records  would 
impair  the  ability  of  the  OTS  and  other  law 
enforcement  agencies  to  conduct 
investigations  and  inquiries  into  potential 
violations  under  their  resjiective 
jurisdictions.  Making  accountings  available 


Federal  Register  /  Vol.  61.  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


391 


390 


Federal  Register  /  Vol.  61,  No.  4  /  Friday.  I 


1996  /  Rules  and  Regulations 


Ff'df'ral  Renisfer  /  Vol.  61.  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


391 


lu  >ubject«  would  alert  those  individuals  to 
the  fact  that  the  OTS  or  another  law 
enforcement  authority  is  conducting  an 
investigation  or  inquiry  into  their  activities, 
and  such  accountings  could  reveal  the 
geographic  location  of  the  investigation  or 
inquiry,  the  nature  and  purpose  of  the 
investigation  or  inquiry  and  the  nature  of  the 
information  disclosed,  and  dates  on  which 
that  investigation  or  inquiry  was  active. 
Subjects  possessing  such  knowledge  would 
thereby  be  able  to  take  appropriate  measures 
to  avoid  detection  or  apprehension  by 
altering  their  operations,  transferring  their 
activities  to  other  locations  or  destroying  or 
concealing  evidence  which  would  form  the 
basis  for  prosecution  orthe  imposition  of 
civil  sanctions. 

(e)  5  U.S.C.  552a(e)(l)  requires  that  an 
agency  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive  order. 
The  term  "maintain"  as  defined  in  5  U.S.C 
552a(a)(3)  includes  "collect"  and 
"disseminate."  At  the  time  that  information 
is  collected  by  the  OTS  there  is  often 
insufficient  time  to  determine  whether  the 
information  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  OTS;  in  many 
cases  information  collected  may  not  be 
immediately  susceptible  to  a  determination 
of  whether  the  information  is  relevant  and 
necessary,  particularly  in  the  early  stages  of 
investigation  or  inquiry,  and  in  many  cases 
information  which  initially  appears  to  be 
irrelevant  and  unnecessary  may,  upon  further 
evaluation  or  upon  continuation  of  the 
investigation  or  inquiry,  prove  to  have 
ptarticuiar  relevance  to  an  enforcement 
program  of  the  OTS.  Further,  not  all 
violations  of  law  uncovered  during  an  OTS 
investigation  or  inquiry  fall  within  the 
jurisdiction  of  the  OTS;  in  order  to  promote 
effective  law  enforcement  it  often  becomes 
necessary  and  desirable  to  disseminate 
information  pertaining  to  such  violations  to 
other  law  enforcement  agencies  which  have 
jurisdiction  over  the  offense  to  which  the 
information  relates.  The  OTS  therefore 
believes  that  it  is  appropriate  to  exempt  the 
above-listed  systems  of  records  from 
provisions  of  5  U.S.C.  552a(e)(l). 

Dated:  September  20, 1995. 
Jonathan  L.  Fiechter, 
Acting  Director. 

Dated:  December  5,  1995. 
Alex  Rodriquez. 
Deputy  Assistant  Secretary  (Administration). 
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36  CFR  Part  1253 
RIN  309S-AA64 

Location  of  Records  and  Hours  of  Use; 
Sultland  Research  Room 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule;  conBrmation  of 
interim  final  rule. 

summary:  The  National  Archives  and 
Records  Administration  (NARA)  is 
adopting  as  a  final  rule  the  interim  final 
rule  on  NARA  location  of  records  and 
hours  of  use.  The  interim  rule  modified 
research  room  hours  at  the  Suitland 
research  room  to  end  Saturday  hours 
and  updated  addresses  and  hours  of  use 
of  NARA  facilities  outside  the 
Washington.  DC  area.  This  final  rule 
corrects  the  extended  ZIP  codes  of 
several  addresses  updated  in  the  interim 
rule.  This  rule  affects  Federal  agencies 
and  members  of  the  public  who  perform 
research  in  NARA  facilities. 
DATES:  The  effective  date  of  this  rule  is 
September  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Arm  Hadyka  or  Nancy  Allard  on 
(301) 713-6730. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  1995,  NARA  issued  an  interim  final 
rule  (60  FR  40416).  The  effective  date  of 
the  interim  final  rule  was  September  9, 
1995.  No  comments  were  received 
during  the  60-day  comment  period 
provided  by  the  interim  rule;  however, 
several  addresses  in  the  interim  rule 
require  minor  corrections.  No  changes 
have  been  made  to  the  research  room 
hoiu-s  published  in  the  interim  rule. 

This  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866  of  September  30, 
1993.  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subiects  in  36  CFR  Part  1253 

Archives  and  records. 

Accordingly,  the  interim  final  rule 
amending  36  CFR  part  1253  which  was 
published  at  60  FR  40416  on  August  8, 
1995,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C  2104(a). 


2.  In  §  1253.3,  paragraph  (d)  is  revised 
to  read: 


§  1253.3    Presidential  libraries. 

•  •         •         •         • 

(d)  Dwight  D.  Eisenhower  Library,  200 
SE  Fourth  Street.  Abilene,  KS  67410- 
2900.  Hours:  9  a.m.  to  4:45  p.m., 
Monday  through  Friday. 

3.  In  §  1253.6,  paragraphs  (h),  (i),  and 
(m)  are  revised  to  read: 

§  1 253.6    Federal  Records  Centers. 

•  •         *         •         • 

(h)  2312  E.  Bannister  Rd.,  Kansas  City, 
MO  64131-3060.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

(i)  501  W.  Felix  St..  Bldg.  1,  Dock  1, 
Fort  Worth,  TX.  Mailing  Address:  PO 
Box  6216,  Fort  Worth.  TX  76115-6216. 
Hours:  8  a.m.  to  4  p.m.,  Monday  through 
Friday. 

•  •        *        *        • 

(m)  6125  Sand  Point  Way  NE,  Seattle. 
WA  98115-7999.  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday. 

4.  In  §  1253.7,  paragraphs  (g).  (h).  (1), 
and  (m)  are  revised  to  read: 

§1253.7    Regional  Archives  System. 

•  «         «         *         • 

(g)  National  Archives — Central  Plains 
Region,  2312  E.  Bannister  Rd.,  Kansas 
City,  MO  64131-3060.  Hours:  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 
Telephone:  (816)  926-6934. 

(h)  National  Archives — Southwest 
Region,  501  West  Felix  St.,  Bldg.  1, 
Dock  1,  Fort  Worth,  TX.  Mailing 
address:  PO  Box  6216,  Fort  Worth,  TX 
76115-0216.  Hours:  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone: 
(817)  334-5525. 

•  »         »         *         * 

(1)  National  Archives — Pacific 
Northwest  Region,  6125  Sand  Point  Way 
NE,  Seattle,  WA  98115-7999.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (206)  526-6507. 

(m)  National  Archives — Alaska 
Region,  654  W.  3rd  Ave.  Rm.  012, 
Anchorage,  AK  99501-2145.  Hours:  8 
a.m.  to  4  p.m.,  Monday  through  Friday. 
Telephone:  (907)  271-2441. 

Dated:  December  28,  1995. 
John  W.  Carlin, 

Archivist  of  the  United  States. 
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Se»'S^c.''  o'  Depanmenr  o* 
'^anspcrtatiO'^'  icqutsition  Regulation; 
^'^cc(Kiur(^^  •■:■'  A  rqui'i^a  Training 
Sti.-'Vices 

agency:  Transportation. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements  a 
Department  of  Transportation  Office  of 
the  Inspector  General  recommendation 
resulting  from  a  review  of  the 
acquisition  of  commercial  training 
services.  This  final  rule  contains 
revisions  to  the  Transportation 
Acquisition  Regulation  (TAR)  which 
were  published  in  the  November  3,  1995 
Federal  Register  (60  FR  55827)  as  a 
notice  of  proposed  rulemaking  (NPRM). 
The  revisions  address  public  comments 
received  as  a  result  of  the  November  3, 
1995  NPRM.  The  TAR  is  codified  in 
Chapter  12  of  Title  48  of  the  Code  of 
Federal  Regulations. 

EFFECTIVE  DATE:  Januarv'  1    IP^fi 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Perreault  Weakley,  Office  of 
Acquisition    and    Grant    Management, 
M-61,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590:  (202)  366- 
4967. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  November  3,  1995,  revisions  to  the 
TAR  were  published  in  the  Federal 
Register  (60  FR  55827)  as  a  notice  of 
proposed  rulemaking  (NPRM). 
Comments  were  solicited  from 
interested  parties,  including  the  public 
and  other  Federal  agencies.  The  NPRM 
announced  the  Department's  intent  to 
revise  the  TAR  to  require  all  contractors 
to  certify  that  the  data  provided 
concerning  company  qualifications, 
background,  etc.,  is  current,  accurate 
and  complete;  and  to  prohibit 
contractors  from  soliciting  or 
advertising  private,  non-Government  (to 
include  non-appropriated  fimd 
instrumentalities)  training  to  students 
during  contracted-for  training  sessions. 
The  NPRM  established  a  public 
comment  period  which  closed  on 
December  4,  1995. 

B.  Public  Comments 

Three  substantive  comments  were 
received  from  one  commentor  in 
response  to  the  proposed  rule.  The 


Department  fully  considered  these 
comments  in  developing  the  final  rule 
and  has  reconciled  the  comments  as 
follows: 

Comment:  The  clause  at  (TAR)  48 
CFR  1252.237-72,  Prohibition  on 
Advertising,  while  better  in  its 
description  of  the  practices  the 
Department  wishes  to  prohibit,  still  may 
be  too  restricted.  If  "conducting  training 
services"  is  meant  to  mean  the  act  of 
delivering  the  contracted  training,  it  is 
acceptable.  If  it  refers  to  any  time  imder 
contract  with  the  Department,  we 
believe  it  is  too  restrictive  and 
unacceptably  interferes  with  free 
enterprise  and  conduct  of  oiu  business. 
To  preclude  misunderstandings, 
recommend  the  clause  be  changed  to 
read,"*  *  *  shall  not  advertise  or 
solicit  business  frt)m  attendees  for 
private,  non-Government  training 
during  the  training  sessions  *   *   *." 

Response:  The  comment  was  adopted 
with  minor  changes  in  wording. 

Comment:  The  meaning  of  the  phrase 
"non-Government"  is  not  clear.  Does  it 
mean  training  that  is  not  applicable  to 
the  Government  or  training  provided  by 
"for  profit"  and  "not  for  profit" 
companies.  In  the  interest  of  fair 
competition  and  free  enterprise,  this 
rule  should  extend  to  all  non- 
appropriated fund  instrumentaUties. 
Recommend  the  phrase  "to  include  non- 
appropriated fund  instrumentalities"  be 
included  after  each  mention  of  the  term 
"non-Government." 

Response:  The  rule  extends  to  all  for 
profit  and  not  for  profit  companies 
under  contract  to  provide  training  to 
DOT  employees.  The  TAR  language  is 
considered  adequate  and  no  change  was 
required. 

Comment:  We  believe  the  clause  at 
(TAR)  1252.237-72  is  also  too  restrictive 
with  regard  to  a  common  occurrence 
which  arises  while  providing  the 
training.  Students  who  are  interested  in 
other  subject  areas  may  ask  about  our 
ability  to  provide  such  training. 
Literally  interpreted,  our  instructors 
could  not  answer  such  questions.  We  do 
not  believe  this  to  be  the  mtent  of  the 
clause.  We  recommend  inserting  the 
word  "unsolicited"  in  the  second 
sentence  of  the  clause  as  follows,  "This 
prohibition  extends  to  imsolicited  oral 
comments,  *   *   *." 

Response:  The  comment  was  adopted 
and  (TAR)  48  CFR  1252.237-72  was 
changed  to  reflect  this  clarification. 

C.  Regulatory  Analyses  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
under  the  Department's  Regulatory 
Policies  and  Procedures.  The 


Department  does  not  believe  that  there 
would  be  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  This  rule 
wdll  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  basic  policies 
remain  unchanged.  Therefore,  this  rule 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  of  1980. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  applies  because  the  final  rule 
contains  information  collection 
requirements  which  require  OMB 
approval  under  44  U.S.C.  3501,  et  seq. 
OMB  has  granted  approval  for  the 
period  through  April  30,  1997,  imder 
OMB  Control  Nimiber  2105-0517. 

List  of  Subjects  in  48  CFR  Parts  1213, 
1237, 1252  and  1253 

Government  procurement. 

This  final  rule  is  issued  by  delegated 
authority  imder  49  CFR  1.59(q).  This 
authority  has  been  redelegated  to  the 
Senior  Procurement  Executive. 

Issued  this  22nd  day  of  December  1995.  at 
Washington,  DC. 
David  L  Litman, 

Senior  Procurement  Executive. 

Adoption  of  Amendments 

Title  48  of  the  Code  of  Federal 
Regulations,  Parts  1213,  1237,  1252  and 
1253  are  amended  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
chapter  12,  Parts  1213, 1237,  1252  and 
1253  continues  to  read  as  follows: 

Authority:  5  U.S.C.  201;  41  U.S.C  418(b); 
48  CFR  3.1. 

2.  Part  1213  is  amended  by  adding 
subpart  1213.71  to  read  as  follows: 

PART  1213— SMALL  PURCHASES  AND 
OTHER  SIMPLIFIED  PURCHASE 
PROCEDURES 

Subpart  1213.71— Department  of 
Transportation  Procedures  for  Acquiring 
Training  Services 

1213.7100  Applicability. 

1213.7101  Solicitation  provision  and 
contract  clause. 

Subpart  1213.71 — Department  of 
Transportation  Procedures  for 
Acquiring  Training  Services 

§1213.7100    Applicability. 

(a)  DOT  policy  at  (TAR)  48  CFR 
1237.7000  also  applies  to  the  Standard 
Form  (SF)  182,  Request,  Authorization, 
Agreement  and  Certification  of  Training, 
which  may  be  used  to  acquire  training 
services;  however,  the  policy  does  not 
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apply  to  training  services  acquired  by 
the  Government  purchase/credit  card. 
The  Govemment  purchase/credit  card 
can  only  be  used  to  acquire  training 
services  valued  at  $2,500  or  less. 

(b)  As  reflected  in  (TAR)  48  CFR 
1237.7002.  this  policy  does  not  apply  to 
training  attended  by  DOT  employees 
which  is  scheduled  and  conducted  by 
Govemment  sources  of  supply, 
educational  institutions,  or  private 
entities  where  EXDT  does  not  control  or 
sponsor  the  training.  Examples  of  when 
the  policy  does  and  does  not  apply 
include: 

(1)  When  SF  182s  are  issued  for  three 
DOT  employees  to  attend  a  one  week 
course  at  a  university  or  other  private 
entity,  the  policy  does  not  apply.  DOT 
does  not  control  this  course  because  the 
university  or  private  entity  has  a 
contract  in  place  with  the  training 
provider  and  DOT  is  placing  an  order 
under  an  existing  contract;  and 

(2)  When  DOT  awards  a  contract  to  a 
university  or  other  private  entity  to 
provide  training  for  DOT  and/or  other 
Govemment  personnel,  the  policy 
applies.  DOT  controls  this  course; 
therefore,  no  soliciting  or  advertising  of 
private,  non-Government  training  while 
conducting  the  contracted -for  training  is 
permitted. 

§1213.7101    Solicitation  provision  and 
contract  clause. 

(a)  Contracting  officers  shall  insert  the 
provision  at  (TAR)  48  CFR  1252.237-71, 
Certification  of  Data,  in  all  solicitations 
and  requests  for  quotations,  and  the 
clause  at  (TAR)  48  CFR  1252.237-72. 
Prohibition  on  Advertising,  in 
solicitations,  requests  for  quotations, 
and  all  contracts  (e.g.,  purchase  orders, 
SF  182s)  for  training  services  when  the 
content  and/or  presentation  of  the 
training  is  controlled  by  DOT. 

(b)  Contracting  officers  shall 
incorporate  the  successful  offeror's 
certified  data  into  any  resultant 
contract(s).  Certified  data  may  be 
incorporated  by  reference,  if  the 
contracting  officer  determines  it 
contains  sufficient  descriptive 
information  (i.e.,  dated  material  such  as 
resumes,  company  and/or  personnel 
qualifications)  to  reliably  describe  the 
certified  data  submitted. 

PART  1237— SERVICE  CO^f^RACTING 

3.  Subpart  1237.70.  Department  of 
Transportation  Procedures  for  Acquiring 
Training  Services,  is  added  to  read  as 
follows: 


Sutjpsrt  1237.70 — Departntent  of 
Transportation  Procedures  for  Acquiring 
Training  Services 

1237.7000  Policy. 

1237.7001  Certification  of  data. 

1237.7002  Applicability. 

1237.7003  Solicitation  provision  and 
contract  clause. 

Subpart  1237.70 — Department  of 
Transportation  Procedures  for 
Acquiring  Training  Services 

§1237.7000    Policy. 

When  training  services  are  provided 
under  contract  to  DOT,  it  is  the  policy 
of  DOT  that  all  prospective  contractors: 

(a)  Certify  that  the  data  provided 
concerning  company  qualifications, 
background  statements,  etc..  is  current, 
accurate,  and  complete;  and 

(b)  Agree  to  not  solicit  or  advertise 
private,  non-Government  training  while 
conducting  a  training  course. 

§  1237.7001     Certification  of  data. 

Towards  fulfilling  DOT's  policy  at 
(TAR)  48  CFR  1237.7000(a),  contracting 
officers  shall  request  information  fi-om 
prospective  contractors  for  certification 
purposes.  The  type  of  information 
requested  is  dependent  upon  the 
criticality  of  the  service  and/or  any 
unique  or  essential  qualification 
requirements. 

§1237.7002    Applicability. 

The  policy  at  (TAR)  48  CFR 
1237.7000  applies  to  all  DOT  contracts 
as  defined  in  FAR  2.101  for  training 
services  when  DOT  controls  the  content 
and/or  presentation  of  the  course.  This 
policy  does  not  apply  to  courses 
attended  by  DOT  employees  which  are 
offered  and  sponsored  by  Govemment 
sources  of  supply,  educational 
institutions,  or  private  entities  where 
DOT  does  not  control  the  course  content 
or  presentation.  (See  (TAR)  48  CFR 
1213.7100  for  examples.) 

§  1237.7003    Solicitation  provision  and 
contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  (TAR)  48  CFR 
1252.237-71,  Certification  of  Data,  in 
solicitations  and  the  clause  at  (TAR)  48 
CFR  1252.237-72.  Prohibition  on 
Advertising,  in  solicitations  and 
contracts  for  training  services  when  the 
content  and/or  presentation  of  the 
course  is  controlled  by  DOT. 

(b)  Contracting  officers  shall 
incorporate  the  successful  offeror's 
certified  data  into  any  resultant 
contract(s).  Certified  data  may  be 
incorporated  by  reference,  if  the 
contracting  officer  determines  it 
contains  sufficient  descriptive 
information  (i.e..  dated  material  such  as 


resumes,  company  dnu;or  personnel 
qualifications)  to  reliably  describe  the 
certified  data  submitted. 

PART  1252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Part  1252  is  amended  to  add 
1252.237-71  and  1252.237-72  in 
subpart  1252.2  as  follows: 

Subpart  1252.2— Texts  of  Provisions 
and  Clauses 

§  1 252.237-71    Certification  of  data. 

As  prescribed  in  (TAR)  48  CFR 
1213.7101  and  1237.7003.  insert  the 
following  provisions: 

Certification  of  Data  (Jan  1996) 

(a)  The  offeror  represents  and  certifies  that 
to  the  best  of  its  knowledge  and  belief,  the 
information  and/or  data  (e.g.,  company 
profile,  qualifications,  background 
statements,  brochures)  submitted  with  its 
offer  is  current,  accurate,  and  complete  as  of 
the  date  of  its  offer. 

(b)  The  offeror  understands  that  any 
inaccurate  data  provided  to  the  Department 
of  TranspKjrtation  may  subject  the  offeror,  its 
subcontractors,  its  employees,  or  its 
representatives  to:  (1)  prosecution  for  false 
statements  pursuant  to  18  U.S.C.  1001  and/ 
or;  (2)  enforcement  action  for  false  claims  or 
statements  pursuant  to  the  Program  Fraud 
Civil  Remedies  Act  of  1986.  31  U.S.C.  3801- 
2812  and  49  CFR  part  31  and/or;  (3) 
termination  for  default  under  any  contract 
resulting  from  its  offer  and/or;  (4)  debarment 
or  suspension. 

(c)  The  offeror  agrees  to  obtain  a  similar 
certification  from  its  subcontractors. 

Signature: 

Date:   

Typed  Name  and  Title: 

Company  Name: 


This  certification  concerns  a  matter  within 
the  jurisdiction  of  an  agency  of  the  United 
States  and  the  making  of  a  false,  fictitious,  or 
fraudulent  certification  may  render  the  maker 
subject  to  prosecution  under  Title  18,  United 
States  Code,  Section  1001. 

(End  of  provision) 

§  1252.237-72    Prohibition  on  advertising. 

As  prescribed  in  (TAR)  48  CFR 
1213.7002  and  1237.7003,  insert  the 
following  clause: 

Prohibition  on  Advertising  (Ian.  1996) 

The  contractor  or  its  representatives 
(including  training  instructors)  shall  not 
advertise  or  solicit  business  from  attendees 
for  private,  non-Government  training  during 
contracted-for  training  sessions.  This 
prohibition  extends  to  unsolicited  oral 
comments,  distribution  or  sales  of  written 
materials,  and/or  sales  of  promotional  videos 
or  audio  tapes. 

The  contractor  agrees  to  insert  this  clause 
in  its  subcontracts. 


(End  of  clause) 

.-iRT  1253— FORMS 


5.  In  the  appendix  to  Subpart  1253.3, 
the  (TAR)  Matrix  is  amended  by  adding 


1252.237-71.  Certification  of  Data,  and 
1252.237-72,  Prohibition  on 
Advertising,  immediately  following 
1252.237-70,  Qualifications  of 
Employees,  as  follows: 

Tar  Matrix 


Appendix  to  Subpart  1253.3 


Prescribed 
in 

P 
or 
C 

IBR 

UCF 

Principle  type  and/or  purpose  of  contract 

Provision  or  clause 

FP 
SUP 

CR 
SUP 

FP 
R4D 

CR 
R&D 

FP 

svc 

CR 

svc 

FP 
CON 

CR 
CON 

LH 

UvIV 

COM 

svc 

DDR 

AAE 

FAC 

IND 
DEL 

TRN 

SP 

UTL 
SVC 

1237.7003 
1237.7003 

P 
C 

No 
No 

K 

I 

■■-••• 

A 
A 

A 
A 

A 
A 

A 
A 

A 
A 

1252.237-72  Prohibition  on  Advertising  

[FR  Doc.  96-137  Filed  1-4-96;  8:45  am) 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  ttie 
rule  mailing  pnor  to  the  adoption  of  the  final 
rules 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

5  CFR  Parts  731,  732,  and  736 

RIN  320e-AB92 

Suitability,  National  Security  Positions, 
and  Personnel  Investigations 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
changes  to  rules  on  personnel 
suitability,  national  security  positions, 
and  personnel  investigations  which 
OPM  previously  issued  as  an  interim 
rule  with  a  request  for  comments.  OPM 
has  received  and  considered  public 
comments  and  is  now  publishing  for 
comment  proposed  changes.  The 
proposed  rule  incorporates  many  of  the 
suggestions  received,  makes  additional 
changes  based  on  the  recent 
abolishment  of  the  Federal  Personnel 
Manual  (PPM),  and  continues  the 
distinctions  in  the  interim  rule  between 
national  security  investigations  and 
investigations  to  determine  suitability 
for  non-sensitive  positions.  OPM  will 
issue  a  final  rule  after  review  of  the 
comments  received  on  this  proposed 
rule. 

DATES:  Comments  must  be  submitted  on 
or  before  February  20.  1996. 
ADDRESSES:  Send  written  comments  to 
John  ].  Lafferty.  Deputy  Associate 
Director  for  Investigations,  Office  of 
Personnel  Management,  Post  Office  Box 
886.  Washington.  DC.  20044-0886. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Lafferty,  (202)  376-3800. 
SUPPLEMENTARY  INFORMATION:  OPM 
promulgated  the  current  suitability  and 
personnel  security  regulations  as  an 
interim  rule  with  a  request  for 
comments  in  the  Federal  Register  (56 
FR  18650-18856.  April  23,  1991). 
Comments  were  received  from  16 
sources,  including  individuals.  Federal 
agencies.  Federal  employee  unions,  and 
public  interest  organizations.  The 


following  summarizes  the  principal 
comments,  suggestions  and  proposed 
actions  to  be  taken,  as  well  as 
information  added  because  of  the 
abolishment  of  the  FPM. 

Part  731 

Section  731.102    Implementation 

Because  of  the  abolishment  of  the 
FPM.  a  new  section  has  been  added  to 
the  regulations  outlining  OPM's  and 
agencies"  responsibilities  under  the 
Computer  Security  Act  of  1987  and 
OMB  Circular  A-1 30. 

Section  731.103     Delegation  to 
Agencies 

The  interim  regulations  provided  that 
OPM  could,  in  its  discretion,  delegate  to 
agencies  authority  for  adjudicating 
suitability.  In  accordance  with 
recommendations  of  the  National 
Performance  Review  (NPR),  the 
proposed  regulations  delegate  to 
agencies  all  suitability  adjudication 
authority,  except  in  cases  of  material 
intentional  false  statement  or  deception 
or  fraud  in  examination  or  appointment. 

Several  commenters  on  the  interim 
regulations  were  concerned  that  the 
provision  for  delegation  to  agencies  of 
suitability  determination  authority  did 
not  extend  all  of  the  same  procedural 
protections  that  are  applicable  in  OPM- 
adjudicated  cases. 

OPM  has  revised  the  regulations  to 
make  clear  that  all  procedural  rights 
applicable  in  OPM-adjudicated  cases 
pertain  to  agency  adjudications.  This 
should  alleviate  concerns  expressed 
regarding  "administrative  due  process"' 
for  cases  involving  delegated  suitabihty 
determination  authority. 

Section  731.201     Standard 

Section  731.201  has  been  revised  to 
clarify  that  removal  is  not  the  only 
option  that  may  be  pursued  for  an 
employee  found  unsuitable.  The 
Director  of  OPM  has  authority  under 
Civil  Service  Rule  5.3(a)(a)  to  instruct 
agencies  "to  separate  or  take  other 
action"  against  an  employee  found 
unsuitable  (emphasis  supplied),  and 
agencies  will  have  the  same  authority 
under  delegated  suitability  adjudication 
authority. 

Section  731.202    Criteria 

OPM  received  favorable  comments  on 
the  substitution  of  a  more  clearly  job- 
related  criterion  for  "alcohol  abuse,"'  in 


lieu  of  the  prior  standard  of  "habitual 
use  of  intoxicating  beverages  to  excess." 
However,  a  number  of  negative 
comments  were  received  regarding 
certain  other  criteria.  One  commenter 
thought  that  "refusal  to  furnish 
testimony  as  required  by  §  5.4  of  this 
chapter"  was  too  broad  and  should  be 
qualified  by  language  making  clear  that 
the  provision  was  not  intended  to 
require  testimony  protected  by  the  U.S. 
Constitution  or  the  VVhistleblower 
Protection  Act  or  the  Inspector  General 
Act.  No  change  is  proposed  in  response 
to  this  comment.  OPM  believes  it  is  self- 
evident  that  none  of  OPM's  regulations 
should  or  would  be  interpreted  or 
applied  in  any  manner  that  would 
violate  the  Constitution  or  specific 
statutory  mandates. 

Another  commenter.  while  opining 
that  "knowing  and  willful  engagement 
in  acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force"  was  "more  stringent"  than 
"ciurent  criteria,"  nevertheless  urged 
elimination  of  this  criterion  altogether 
on  First  Amendment  grounds.  OPM 
does  not  consider  it  necessary  to  adopt 
this  suggestion  because  OPM  does  not 
believe  that  the  criterion  authorizes 
constitutionally  forbidden  questions 
concerning  "political  associations"  or 
"broad  inquiries  into  loyalty."  The 
phrase  "acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force""  properly  focuses  on  illegal  acts, 
and  prevents  inquiry  into  an  applicant's 
or  employee's  political  beliefs  or 
associations.  Mere  advocacy  of  the  use 
of  violence  as  an  avenue  of  political 
reform  is  not  penaUzed  under  the 
standard. 

Other  comments  were  received 
concerning  the  proposed  illegal  drug 
use  criterion.  One  commenter  thought 
that  "substantial"  rehabilitation  was  too 
vague,  and  that  "complete" 
rehabilitation  should  be  required;  one 
commenter  thought  that  both  "use"  and 
"substantial"  were  too  vague,  calling  for 
purely  subjective  judgments,  and  that 
the  entire  standard  was  defective 
because  not  job-related;  another 
commenter  asked  how  the  illegal  drug 
use  criterion  could  be  reconciled  with 
the  Drug  Abuse  Office  and  Treatment 
Act.  OPM  does  not  believe  that  the 
illegal  drug  use  criterion  would  be 
interpreted  or  applied  in  a  manner  that 
would  contravene  the  Drug  Abuse 
Office  and  Treatment  Act,  and  suggests 


UMI 


that  "substantial"  rehabilitation  is  a 
suitable  standard,  to  be  assessed  in  light 
of  the  evidence  in  a  particular  case. 

OPM  has  proposed  two  additions  to 
the  "specific  factors"  in  subsection  (b): 
Misconduct  or  negligence  in  prior 
employment  has  been  broadened  to 
include  current  employment  as  well  as 
prior  employment,  and  the  intentional 
false  statement  factor  has  been  changed 
to  read  "material  intentional  false 
statement.""  The  latter  change  accords 
with  longstanding  OPM  practice  (as 
reflected  in  the  former  FPM)  that  a 
falsification  must  be  "material""  in  order 
to  justify  debarment,  removal,  or  other 
appropriate  action. 

Section  731.203     Due  Process 

OPM  has  set  forth  a  new  and  separate 
provision  governing  "due  process" 
protections  applicable  in  suitability 
cases,  as  distinguished  from  due  process 
provisions  applicable  in  national 
security  cases  under  §  732.301.  Based  on 
objections  received  from  many 
commenters  regarding  the  use  of 
confidential  information  in  suitability 
adjudications,  and  consistent  with 
judicial  precedent.  OPM  proposes  to 
ensiu-e  that  information  furnished  by 
confidential  sources  may  not  be  used  by 
agencies  in  adjudicating  suitability. 

Section  731.302     Designation  of  Public 
Trust  Positions  and  Investigative 
Fequirements  [This  Section  Was 
Entitled  "Risk  Designation  and 
Investigative  Requirements"  in  the 
Interim  Regulations} 

OPM  received  a  number  of  comments 
questioning  the  lack  of  specificity  in 
paragraphs  (a)  and  (b)  of  §  731.302. 
Commenters  were  concerned  about  the 
lack  of  guidance  to  agencies,  especially 
with  respect  to  assessing  "risk  levels"  of 
positions  covered  under  §  731.302.  OPM 
has  deleted  all  references  to  "risk 
levels"  in  the  proposed  regulation,  and 
has  set  forth  specific  criteria  for 
determining  public  trust  positions.  In 
addition,  the  regulation  makes  clear  that 
agency  heads,  not  OPM.  are  responsible 
for  the  designation  of  public  trust 
positions  within  their  agencies. 

A  number  of  commenters  opposed  the 
reinvestigation  requirement  for  public 
trust  positions  set  forth  in  §  731.302(c), 
pointing  out  that  there  is  no  clear 
statutory  foundation  for  imposing  a 
reinvestigation  requirement  for  current 
employees  occupying  positions  not 
affecting  national  security;  rather,  the 
authorities  empowering  OPM  to 
conduct  suitability  investigations  speak 
solely  in  terms  of  "applicants.""  Because 
of  the  lack  of  statutory  or  other  authority 
for  reinvestigating  the  character  and 
fitness  of  current  employees  who  do  not 


occupy  positions  affecting  national 
security,  OPM  proposes  to  delete  from 
the  final  regulations  the  reinvestigation 
requirement  for  public  trust  positions. 
Agencies  wishing  to  conduct 
reinvestigations  may  explore  their 
enabling  legislation  to  determine 
whether  they  have  the  authority  to 
conduct  reinvestigations  on  their  own 
initiative. 

Section  73 1 .303    Actions  by  OPM  and 
Other  Agencies 

OPM  received  a  number  of  comments 
concerning  §  731.303(c).  which  provides 
that  suitability  disqualification  actions 
are  not  considered  actions  under  part 
752  or  §§  315.804-806  of  part  315.  The 
primary  concern  seemed  to  be  that  by 
withdrawing  suitability-based  removal 
actions  from  the  statutory  protections 
associated  with  other  adverse  actions, 
employees  would  be  denied  the 
protection  of  collective  bargaining 
agreements  and  attendant  grievance  and 
arbitration  procedures. 

OPM  does  not  consider  it  appropriate 
to  amend  the  regulation  in  question 
along  the  lines  suggested  for  two 
reasons.  First,  the  questioned  provision 
is  not  new  (except  to  the  extent  that 
removals  of  probationary  employees  are 
included).  Suitability-based  removals 
have  always  been  exempted  from 
agency-initiated  removal  procedures; 
see  5  CFR  §  731.302(c)  (1991).  Second, 
suitability  actions  are  taken  under 
authority  delegated  to  OPM  by  the 
President.  These  actions  are  taken  by 
OPM  in  the  exercise  of  its  government 
wide  function  of  safeguarding  the 
appointment  process  to  positions  in  the 
competitive  service.  They  are  not 
chapter  75  adverse  actions  at  all. 
Accordingly,  chapter  75  of  title  5  does 
not  apply  to  suitability  actions.  Such 
actions  also  are  not  subject  to  the 
negotiated  grievance  procedure,  which 
is  limited  to  disputes  between  agencies 
in  their  capacity  as  employers  and 
employees  in  recognized  bargaining 
units. 

Section  731.304     Debarment 

One  commenter  thought  that  the 
provision  giving  OPM  discretion  to 
debar  a  person  found  unsuitable  from 
reapplying  for  a  competitive  service 
position  for  up  to  3  years  was  unclear 
in  failing  to  clarify  whether  a  new 
determination  of  suitability  after 
expiration  of  a  debarment  period  would 
trigger  the  same  procedural  protections 
as  are  afforded  upon  an  initial 
suitability  determination.  Another 
commenter  felt  that  debarment  for  3 
years  was  too  long,  and  that  debarment 
for  up  to  1  year  would  be  a  more 
reasonable  standard. 


OPM  applies  the  same  procedural 
protections  upon  subsequent 
redeterminations  of  suitabihty  as  it 
applies  in  initial  determinations.  In 
order  to  make  this  clear,  a  clarifying 
phrase  to  this  effect  has  been  added  to 
,§  731.304(b).  OPM  does  not  believe  it  is 
necessary  to  change  the  permissible 
debarment  period,  since  OPM  exercises 
discretion  in  each  case,  giving  due 
weight  to  the  "additional  factors""  set 
forth  in  §  731.202(c). 

Subpart  D — Suitability  Actions 

Two  commenters  recommended 
extending  due  process  protections 
under  part  731  to  excepted  service 
employees,  since  recent  amendments  to 
5  U.S.C.  §  7511  grant  appeal  rights  in 
adverse  action  cases  to  most  employees 
in  the  excepted  service.  This  suggestion 
cannot  be  adopted  since  OPM  does  not 
have  authority  to  extend  part  731 
requirements  to  the  excepted  service. 

Commenters  also  suggested  that 
§  731.403  be  amended  to  limit  an 
agency's  discretion  to  set  the  time  and 
place  of  an  employee's  oral  answer,  to 
require  agencies  to  provide  employees 
paid  time  to  prepare  an  answer,  and  to 
require  that  agencies  answering  an  OPM 
proposed  action  notice  also  provide  it  to 
the  employee.  OPM  does  not  believe  it 
is  appropriate  to  limit  the  discretion  to 
set  the  time  and  place  of  oral  responses, 
in  light  of  the  NPR's  recommendation 
that  agencies  by  given  more  latitude  in 
suitability  determinations.  Similarly,  it 
should  be  up  to  each  agency  to 
determine  whether  it  wishes  to  excuse 
an  individual  or  class  of  individuals  for 
brief  periods  of  time  for  the  purpose  of 
preparing  answers  and  appeals  in 
suitability  actions. 

OPM  has,  however,  assumed  an 
additional  obligation  in  §  731.402(b): 
Copies  of  notices  of  proposed  actions 
must  now  be  sent  both  to  respondents' 
residences  and  to  their  duty  stations,  in 
order  to  ensure  actual  receipt  of  such 
notices  by  respondents. 

Section  731.501     Appeal  to  the  Merit 
Systems  Protection  Board 

OPM  published  a  final  rule  revoking 
the  section  establishing  the  OPM 
Review  Panel,  concluding,  as  several 
commenters  predicted,  that  the  OPM 
Review  Panel  did  not  serve  a  useful 
independent  review  function  (60  FR 
13613)  March  14,  1995. 

Under  OPM's  interim  rule  that 
established  the  Review  Panel, 
appellants  were  retained  in  a  pay  status 
while  their  appeals  were  pending  with 
the  Panel,  but  if  the  Panel  affirmed 
OPM's  decisions,  the  appellants" 
agencies  were  directed  to  remove  the 
appellants  within  5  days  of  receipt  of 
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the  Panel's  decision  by  the  agency.  With 
the  ehmination  of  the  Panel,  the 
appellants'  employing  agencies  not  have 
the  option  of  retaining  appellants  in  a 
pay  status  pending  adjudication  of  their 
appeals  to  the  MSPB. 

Part  732 

Section  732.102    Definition  and 
Applicability 

Several  commenters  suggested  that 
the  definition  of  national  security 
positions  be  changed  by  broadening 
"activities  of  the  Govemment"  to 
include  "the  conduct  of  foreign 
relations."  It  was  also  suggested  that  the 
degree  of  involvement  in  national 
security  activities  necessary  to  support 
a  national  security  designation  be 
spelled  out,  emd  that  the  meaning  of 
"regular"  access  to  classified 
information  be  clarified. 

0PM  proposes  to  broaden  the 
deflnition  of  national  security  positions 
to  include  "positions  primarily 
concerned  with  sensitive  diplomatic 
relations  with  other  countries," 
believing  that  "conduct  of  foreign 
relations"  is  too  broad  a  phrase  and 
might,  for  example,  invite  national 
seciuity  position  designations  for 
positions  beyond  those  involved  in 
trade  negotiations,  such  as  those 
involving  only  trade  promotion. 

OPM  has  not  adopted  the  suggestion 
that  the  degree  of  involvement  in 
national  security  activities  necessary  to 
support  a  national  security  position 
designation  be  spelled  out,  since  OPM 
believes  that  agencies  are  in  the  best 
position  to  judge  whether  particular 
positions  might  have  an  adverse  effect 
on  national  security  within  the  meaning 
of E.O.  10450. 

OPM  proposes  to  retain  the  word 
"regular"  in  connection  with  access  to 
classified  national  security  information, 
so  that  it  is  clear  that  irregular, 
infrequent,  or  occasional  access  to  such 
information  does  not  justify  a  national 
security  position  designation. 

Section  732.201     Sensitivity  Level 
Designations  and  Investigative 
Requirements 

This  section  incorporates  deHnitions 
of  sensitivity  levels  and  related 
guidance  from  the  abolished  FPM. 

Section  732.202     Waivers  and 
Exceptions  to  Investigative 
Requirements 

One  commenter  suggested  that 
positions  covered  by  §  732.202(b)(1)  be 
identified  as  "non-sensitive"  and  that 
this  section  be  moved  to  part  731.  This 
suggestion  misconstrues  the  meaning 
and  purpose  of  §  732.202(b)(1).  The 


positions  described  in  that  section  are 
related  to  national  security,  and  are  thus 
"sensitive"  positions;  but,  because  of 
their  temporary  or  seasonal  nature, 
agencies  are  permitted  under  E.O.  10450 
to  request  that  OPM  e.xempt  them  from 
the  investigative  requirements  of  that 
order.  (Paragraph  (h)  of  §  732.202  has 
been  revised  to  clarify  that  the  specified 
positions  may  be  exempted  from  the 
investigative  requirements  of  E.O.  10450 
only  upon  request  of  the  head  of  the 
agency  concerned.) 

OPM  also  proposes  to  remove 
§  732,202(b)(2)  from  the  final 
regulations,  since  there  is  no  authority 
in  E.O.  10450  for  this  provision  as  it 
appeared  in  the  interim  regulations. 

Section  732.203    Periodic 
Reinvestigations 

One  commenter  suggested  that 
periodic  investigations  in  national 
seciuity  cases  are  uimecessary,  on  the 
ground  that  competent  managers  should 
make  it  their  business  to  gamer  the 
same  information  through  personal 
inquiries  and  observations.  However, 
OPM  proposes  to  retain  the  requirement 
for  periodic  reinvestigations  in  national 
security  cases,  since  reinvestigations 
appear  to  be  authorized  under  E.O. 
10450,  have  been  standard  practice  at 
least  since  1965  pursuant  to  Presidential 
directive,  and  are  contemplated  by 
National  Security  Directive  63  (October 
21.  1991) and  E.O.  12968. 

Subpart  C — Due  Process  and  Reporting 

Section  732.301     Due  Process 

OPM  received  a  number  of  comments 
suggesting  that  procedural  protections 
be  strengthened  for  persons  seeking 
security  clearances,  as  well  as  a 
suggestion  that  the  standards  for 
granting  or  continuing  security 
clearances  be  made  uniform  for  Federal 
Government  employees  and  for  Federal 
Govemment  contractors.  With  respect  to 
the  recommendation  that  OPM  establish 
uniform  govemmentwide  procedures  for 
the  granting,  denial  or  revocation  of 
security  clearances,  general  authority  in 
this  area  does  not  belong  to  OFM  but  is 
vested  in  individual  agencies  under  E.O. 
10450  and  E.O.  12958. 

Part  736 

Part  736  has  been  revised  to  make 
clear  that  its  requirements  apply  only  to 
suitability  and  national  security 
investigations  conducted  under  parts 
731  and  732  and  to  national  security 
investigations  of  individuals  seeking  or 
holding  employment  with  Federal 
contractors.  In  addition.  OPM  proposes 
to  make  the  following  changes  in 
persormel  investigation  requirements: 


Section  736.104     Timing  of 
Investigations 

Except  for  Special-Sensitive  national 
security  position,  OPM  has  added  a 
requirement  that  investigations  for  all 
positions  subject  to  investigation  be 
initiated  within  14  days  of  placement  in 
the  position.  This  section  implements 
the  NPR's  recommendation  that 
background  investigations  be  conducted 
promptly. 

Section  736.201     Protecting  the  Identity 
of  a  Source 

Several  commenters  urged  OPM  to 
eliminate  the  use  of  confidential  sources 
of  information  or,  in  the  altemative,  to 
impose  tighter  controls  on  the  granting 
of  pledges  of  confidentiality. 

OPM  does  not  believe  it  is  appropriate 
to  eliminate  the  use  of  confidential 
sources  altogether,  since  Congress 
specifically  provided  for  the  granting  of 
confidentiality  in  appropriate 
circumstances  in  the  Privacy  Act  of 
1974.  However,  in  §  731.203,  OPM  has 
proposed  that  information  furnished  by 
confidential  sources  may  not  be  used  by 
agencies  in  adjudicating  suitability  in 
non-national  security  cases,  and  in 
§  736.201,  OPM  has  added  a  new 
provision  that  pledges  of  confidentiality 
under  either  part  731  or  part  732  may 
be  granted  "only  in  the  most  compelling 
circumstances  and  only  upon  specific 
request  by  the  source."  The  latter 
requirement  conforms  to  OMB's  Privacy 
Act  guidelines  (40  FR  28949,  28974 
(1975)). 

Section  736.203     Use  of  the  Polygraph 

Chapter  736  of  the  former  FPM 
contained  limitations  upon  using 
polygraphs  in  persormel  investigations, 
based  upon  a  July  29,  1966,  interagency 
committee  report  approved  by  former 
President  Lyndon  B.  Johnson.  The 
restrictions  previously  contained  in  the 
FPM  are  carried  over  in  their  entirety  in 
§736.203. 

Subpart  C — Maintenance  of  Information 

This  section  incorporates  OPM 
requirements  for  the  maintenance  and 
handling  of  OPM  investigative  files 
formerly  contained  in  the  FPM. 

E.O.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  relate  to  internal  personnel 
matters  within  the  Federal  Govermnent. 


UMI 


List  of  Subjects  in  5  CFR  Parts  731    732 
and  736 

Administrative  practice  and 
procedure,  Govemment  employees. 
National  defense.  Freedom  of 
information,  Investigations,  Privacy. 

U.S.  Office  of  Personnel  Management. 
lames  B.  King,  i 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  731,  732,  and  736  as 
follows: 

1.  Part  731  is  revised  to  read  as 
follows:  1 

DART  731— Sf'TABlL'TY 

Subpart  A — Scope 

Sec. 

731.101  Purpose. 

731.102  Implementation. 

731.103  Delegation  to  agencies. 

Subpart  B — Suitability  Deter-^matons 

731.201  Standard. 

731.202  Criteria. 

731.203  Due  process. 

Subpart  C — Suitability  Pstinq  Actions 

731.301  Jurisdiction. 

731.302  Designation  of  public  trust 
positions  and  investigative  requirements. 

731.303  Actions  by  OPM  and  other 
agencies. 

731.304  Debarment. 

Subpart  D — Suitability  A;;  o^s 

731.401  Scope. 

731.402  Notice  of  proposed  action. 

731.403  Answer.  ' 

731.404  Decision. 

Subpart  E — Appeal  to  the  Merit  Systems 
Protection  Board 

731.501     Appeal  to  the  Merit  Systems 
Protection  Board. 

Subpart  F    Savings  Provision 
731.601     Savings  provision. 

Authority:  5  U.S.C.  1302.  3.301.  3302.  7301, 
7701;  E.O.  10577,  3  CFR  1954-1958  Comp., 
p.  218;  E.O.  12731,  3  CFR,  1990  Comp..  p. 
306. 


Subpan  A 
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§731.101 

.  The  purpose  of  this  part  is  to  establish 
criteria  and  procedures  for  making 
determinations  of  suitability  for 
employment  in  positions  in  the 
competitive  service  and  for  career 
appointments  in  the  Senior  Executive 
Service  (hereinafter  in  this  part, 
"competitive  service")  pursuant  to  5 
U.S.C.  3301  and  E.O.  10577  (3  CFR. 
1954-1958  Comp..  p.  218).  Section  3301 
of  title  5,  United  States  Code,  directs 
consideration  of  "age,  health,  character, 
knowledge,  and  ability  for  the 
employment  sought."  E.O.  10577  directs 
OPM  to  examine  "suitability"  for 


competitive  Federal  employment.  This 
part  concerns  only  determinations  of 
"suitability"  based  on  an  individual's 
character  or  conduct  that  may  impact 
the  efficiency  of  the  service  by 
jeopardizing  an  agency's 
accomplishment  of  its  duties  or 
responsibilities,  or  by  interfering  with  or 
preventing  effective  service  in  the 
position  applied  for  or  employed  in,  and 
determinations  that  there  is  a  statutory 
or  regulatory  bar  to  employment. 
Determinations  made  imder  this  part  are 
distinct  from  determinations  of 
eligibility  for  assignment  to,  or  retention 
in,  sensitive  national  security  positions 
made  under  E.O.  10450  (3  CFR,  1949- 
1953  Comp.,  p.  936)  or  similar 
authorities. 

§731  iC2     impienentation. 

(a)  An  investigation  conducted  for  the 
purpose  of  determining  suitability 
under  this  part  may  not  be  used  for  any 
other  purpose  except  as  provided  in  a 
Privacy  Act  system  of  records  notice 
published  by  the  agency  conducting  the 
investigation. 

(b)  Under  OMB  Circular  No.  A-130 
(effective  January  22, 1992),  the 
Director,  OPM,  is  to  maintain  personnel 
security  policies  for  Federal  personnel 
associated  with  the  design, 
programming,  operation,  maintenance, 
or  use  of  Federal  automated  information 
systems.  Agencies  are  instructed  to 
establish  and  manage  personnel  security 
policies  and  procedures  to  assure  an 
adequate  level  of  security  for  Federal 
automated  information  systems.  In  . 
accordance  vdth  OMB  Circular  A-130, 
agency  policies  and  procedures  for  the 
security  of  Federal  automated 
information  systems  must  conform  to 
OPM  guidance.  The  Computer  Security 
Act  of  1987  (Public  Law  100-235) 
provides  additional  requirements  for 
Federal  automated  information  systems. 

(c)  Policies,  procedures,  criteria,  and 
guidance  for  the  implementation  of  this 
part  shall  be  set  forth  in  issuances  of  the 
OPM.  Agencies  exercising  authority 
under  this  part  by  delegation  from  OPM 
shall  conform  to  such  policies, 
procedures,  criteria,  and  guidance. 

§731  103     Delegation  re  age'^cies. 

(aj  UPM  delegates  to  the  neads  of 
agencies  authority  for  adjudicating 
suitability  in  all  cases  involving 
applicants  for  and  appointees  to 
competitive  service  positions  in  the 
agency,  except  that  OPM  retains 
jurisdiction  in  competitive  service  cases 
involving  evidence  of  material, 
intentional  false  statement  or  deception 
or  fraud  in  examination  or  appointment. 
Agencies  must  refer  these  cases  to  OPM 
for  adjudication,  or  contact  OPM  for 


prior  approval  if  an  agency  wants  to 
take  action  under  its  own  authority  (5 
CFR  part  315  or  5  CFR  part  752). 

(b)  Agencies  exercising  authority 
under  this  part  by  delegation  from  OPM 
must  show  by  policies  and  records  that 
reasonable  methods  are  used  to  ensure 
adherence  to  regulations,  standards,  and 
quality  control  procedures  established 
by  OPM. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  notwithstanding,  OPM  may 
exercise  its  jurisdiction  under  this  part 
in  any  case  when  deemed  necessary. 

(d)  Any  applicant  or  appointee  who  is 
found  unsuitable  by  any  agency  having 
delegated  authority  from  OPM  imder 
this  part  for  any  reason  named  in 

§  731.202  may  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
Board's  regulations. 

Subpart  B — Suitability  Determinations 

§731.201    Standard. 

Subject  to  subpart  C  of  this  part,  an 
applicant,  appointee,  or  employee  may 
be  denied  Federal  employment, 
removed  from  a  position,  or  be 
subjected  to  other  appropriate  action, 
only  when  the  action  will  promote  the 
efficiency  of  the  service. 

§731.202    Criteria. 

(a)  General.  In  determining  whether 
its  action  will  promote  the  efficiency  of 
the  service,  OPM  or  an  agency  to  which 
OPM  has  delegated  authority  under 
§  731.103  of  this  chapter,  shall  make  its 
determination  on  the  basis  of: 

(1)  Whether  the  conduct  of  the 
individual  may  reasonably  be  expected 
to  interfere  with,  or  prevent,  efficient 
service  in  the  position  applied  for  or 
employed  in;  or 

(2)  Whether  the  conduct  of  the 
individual  may  reasonably  be  expected 
to  interfere  with,  or  prevent,  effective 
accomplishment  by  the  employing 
agency  of  its  duties  or  responsibilities; 
or 

(3)  Whether  a  statutory  or  regulatory 
bar  prevents  the  lawful  employment  of 
the  individual  in  the  position  in 
question.  Each  agency  is  responsible  for 
determining  whether  a  statutory  or 
regulatory  bar  prevents  employment 
with  that  agency. 

fb)  Specific  factors.  When  making  a 
determination  under  paragraph  (a)  of 
this  section,  any  of  the  following 
reasons  may  be  considered  a  basis  for 
finding  an  individual  unsuitable: 

(1)  Misconduct  or  negligence  in 
current  or  prior  employment  which 
would  have  a  bearing  on  efficient 
service  in  the  position  in  question,  or 
would  interfere  with  or  prevent  effective 
accomplishment  by  the  employing 
agency  of  its  duties  and  responsibilities; 
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[2]  Criminal  u:  dishonest  cuiiUnt-i 
related  to  the  duties  to  be  assigned  to 
the  applicant  or  appointee,  or  to  that 
person's  service  in  the  position  or  the 
service  of  other  employees; 

(3)  Material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment; 

(4)  Refusal  to  furnish  testimony  as 
required  by  §  5.4  of  this  chapter; 

(5]  Alcohol  abuse  of  a  nature  and 
duration  which  suggests  that  the 
applicant  or  appointee  would  be 
prevented  from  performing  the  duties  of 
the  position  in  question,  or  would 
constitute  a  direct  threat  to  the  property 
or  safety  of  others; 

(6)  Illegal  use  of  narcotics,  drugs,  or 
other  controlled  substances,  without 
evidence  of  substantia]  rehabilitation: 

(7)  Knowing  and  willful  engagement 
in  acts  or  activities  designed  to 
overthrow  the  U.S.  Government  by 
force; 

(8)  Any  statutory  or  regulatory  bar 
which  prevents  the  lawful  employment 
of  the  person  involved  in  the  position  in 
question. 

(c)  Additional  factors.  In  making  a 
determination  under  paragraphs  (a)  and 
(b)  of  this  section.  OPM  and  agencies 
shall  consider  the  following  additional 
factors: 

(1)  The  nature  of  the  position  for 
which  the  person  is  applying  or  in 
which  the  person  is  employed, 

(2)  The  nature  and  seriousness  of  the 
conduct, 

(3)  The  circumstances  surrounding 
the  conduct, 

(4)  The  recency  of  the  conduct, 

(5)  The  age  of  the  person  involved  at 
the  time  of  the  conduct. 

(6)  Contributing  societal  conditions, 

(7)  The  absence  or  presence  of 
rehabilitation  or  efforts  toward 
rehabilitation. 

§  731 .203    Due  process. 

When  an  agency  makes  an 
adjudicative  decision  under  this  part 
based  on  an  OPM  investigation  or  upon 
an  investigation  conducted  pursuant  to 
OPM-delegated  authority,  or  when  an 
agency,  as  a  result  of  information  in  an 
OPM  investigation  or  an  investigation 
conducted  pursuant  to  OPM-delegated 
authority,  changes  a  tentative  favorable 
placement  decision  to  an  unfavorable 
decision,  the  agency  must: 

(a)  Insure  that  the  records  used  in 
making  the  decision  arc  accurate, 
relevant,  timely,  and  complete  to  the 
extent  reasonably  necessary  to  assure 
fairness  to  the  individual  in  any 
determination; 

(b)  Insure  that  all  applicable 
administrative  due  process 
requirements  provided  by  law,  the 


reguiations  in  this  part,  and  OPM  policy 
guidance  have  been  observed; 

(c)  Consider  all  available  information 
in  reaching  its  final  decision,  except 
information  furnished  by  a  confidential 
source;  and 

(d)  Keep  any  record  of  the  agency 
action  required  by  OPM  as  published  in 
its  issuances. 

Subpart  C — Suitability  Rating  Actions 

§731.301     Jurtsdiction. 

(a)  Appointments  subject  to 
investigation.  (1)  In  order  to  establish  an 
appointee's  suitability  for  employment 
in  the  competitive  service,  every 
appointment  to  a  position  in  the 
competitive  service  is  subject  to 
investigation  by  OPM  or  an  agency 
conducting  investigations  under 
delegated  authority  from  OPM,  except: 

(i)  Promotion; 

(ii)  Demotion; 

(iii)  Reassignment;' 

(iv)  Conversion  from  career- 
conditional  to  career  tenure; 

(v)  Appointment,  or  conversion  to  an 
appointment,  made  by  an  agency  of  an 
employee  of  that  agency  who  has  been 
serving  continuously  with  that  agency 
for  at  least  1  year  in  one  or  more 
positions  under  an  appointment  subject 
to  investigation;  and 

(vi)  Transfer,  provided  the  1  year, 
subject-to-investigation  period  applied 
to  the  previous  appointment  has 
expired. 

(2)  Appointments  are  subject  to 
investigation  to  continue  OPM's 
jurisdiction  to  investigate  the  suitability 
of  an  applicant  after  appointment  and  to 
authorize  OPM  or  an  agency  acting 
under  delegated  authority  to  require 
removal  or  take  other  appropriate  action 
when  it  finds  the  appointee  is 
unsuitable  for  Federal  employment.  The 
subject-to-investigation  condition  may 
not  be  construed  as  requiring  an 
employee  to  serve  a  new  probationary  or 
trial  period  or  as  extending  the 
probationary  or  trial  period  of  an 
employee. 

(b)  Duration  of  condition.  The  subject- 
to-investigation  condition  expires 
automatically  at  the  end  of  1  year  after 
the  effective  date  of  appointment, 
except  in  a  case  involving  material, 
intentional  false  statement  or  deception 
or  fraud  in  examination  or  appointment, 
or  refusal  to  furnish  testimony. 

§731.302    Designation  of  public  trust 
positions  and  investigative  requirements. 

(a)  Definition  of  public  trust  positions. 
Public  trust  positions  include  positions 
involving  policymaking,  major  program 
responsibility,  law  enforcement  duties, 
or  other  duties  demanding  the  highest 


degree  of  public  trust;  and  positions 
involving  access  to  or  operation  or 
control  of  unclassified  confidential  or 
financial  records,  with  a  relatively  high 
risk  for  causing  grave  damage  or 
realizing  a  significant  personal  gain. 

(b)  Designation  of  public  trust 
positions.  Agency  heads  shall  be 
responsible  for  designating  public  trust 
positions  within  the  agency  in 
accordance  with  the  criteria  set  forth  in 
paragraph  (a)  of  this  section. 

(c)  Investigative  requirements.  Persons 
receiving  an  appointment  made  subject 
to  investigation  shall  undergo  a 
background  investigation,  the  minimum 
scope  and  coverage  of  which  shall  be 
determined  by  OPM. 

§  731.303    Actions  by  OPM  and  ottier 
agencies. 

(a)  For  a  period  of  1  year  after  the 
effective  date  of  an  appointment  subject 
to  investigation  under  §  731.301.  an 
appointee  may  be  removed  or  other 
appropriate  action  may  be  taken  when 
OPM  or  an  agency  exercising  delegated 
authority  under  this  part  finds  that  the 
appointee  is  unsuitable  for  any  of  the 
reasons  cited  in  §  731.202. 

fb)  Thereafter,  OPM  may  require  that 
an  employee  be  removed  or  other 
appropriate  action  be  taken  on  the  basis 
of  either  material,  intentional  false 
statement  or  deception  or  fraud  in 
examination  or  appointment;  or  refusal 
to  furnish  testimony;  or  statutory  or 
regulatory  bar. 

(c)  An  action  to  remove  an  appointee 
or  employee  under  this  part  is  not  an 
action  under  part  752,  or  §§  315.804 
through  315.806  of  this  chapter. 

(d)  When  OPM  instructs  an  agency  to 
remove  an  appointee  or  employee  under 
this  part  it  shall  notify  the  agency  and 
the  appointee  or  employee  of  its 
decision  in  writing. 

(e)  Before  OPM.  or  any  agency  having 
delegated  authority  from  OPM  under 
this  part,  shall  take  a  final  suitability 
action  against  an  applicant,  eligible, 
appointee,  or  employee  under  this  part, 
the  person  against  whom  the  action  is 
proposed  shall  be  given  notice  of  the 
proposed  action  (including  the 
availability  for  review,  upon  request,  of 
the  materials  relied  upon),  an 
opportunity  to  answer,  notice  of  the 
final  decision  on  the  action,  and  notice 
of  rights  of  appeals. 

(0  Agencies  are  required  to  report  to 
OPM  all  unfavorable  adjudicative 
actions  taken  under  this  part,  including 
all  actions  based  on  OPM  reports  of 
investigation. 

§731.304    Debarment 

(a)  When  OPM  finds  a  person 
unsuitable  for  any  reason  named  in 


§  731.202,  OPM,  in  its  discretion,  may 
deny  that  person  examination  for,  and 
appointment  to,  a  competitive  service 
position  for  a  period  of  not  more  than 
3  years  from  the  date  of  determination 
of  unsuitability. 

(b)  On  expiration  of  a  period  of 
debarment,  a  person  who  has  been 
debarred  may  not  be  appointed  to  any 
position  in  the  competitive  service  until 
OPM  has  redetermined  that  person's 
suitability  for  appointment,  in 
accordance  with  the  procedures  of  this 
part. 

(c)  Any  authorities  delegated  to 
agencies  by  OPM  under  this  part  do  not 
apply  to  or  include  OPM's  debarment 
authority  under  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  Any  adjudication  by  an  agency 
acting  under  delegated  authority  from 
OPM  which  indicates  that  debarment 
may  be  an  appropriate  action  may  be 
referred  to  (DPM  for  its  consideration. 

Subpart  D— Suitabttity  Actions 

5  ?3l.40l     Scope. 

(a)  Coverage.  This  subpart  sets  forth 
the  procedures  to  be  followed  when 
OPM  or  an  agency  having  delegated 
authority  from  OPM.  acting  under 
authority  of  this  part,  proposes  to  take 
or  to  instruct  an  agency  to  take,  a  final 
suitabihty  ineligibility  action,  including 
removal,  against  an  applicant,  appointee 
or  employee  in  the  competitive  service. 

(b)  Definition.  In  this  subpart,  days 
means  calendar  rlav<; 

§731.402    Notice  ot  proposed  action. 

(a)  OPM  or  the  agency  having 
delegated  authority  from  OPM  under 
this  part  shall  notify  the  applicant, 
appointee,  or  employee  (hereinafter,  the 
"respondent")  in  writing  of  the 
proposed  action  and  of  the  charges 
against  the  respondent.  The  notice  shall 
state  the  reasons,  specifically  and  in 
detail,  for  the  proposed  action.  The 
notice  shall  also  state  that  the 
respondent  has  the  right  to  answer  this 
notice  in  writing.  If  the  respondent  is  an 
employee  the  notice  shall  further  state 
that  the  employee  may  also  make  an 
oral  answer,  as  specified  in  §  731.403(a). 
The  notice  shall  further  inform  the 
respondent  of  the  time  limits  for  answer 
as  well  as  the  address  to  which  such 
answer  should  be  made. 

(b)  OPM  shall  send  a  copy  of  this 
notice  to  the  agency,  if  any,  that  is 
involved.  The  notice  shall  be  served 
upon  the  respondent  by  being  mailed  to 
the  respondent's  last  known  residence, 
and  duty  station  if  an  employee,  no  less 
than  30  days  prior  to  the  effective  date 
of  the  proposed  action.  If  the  respondent 
is  employed  in  the  competitive  service 


on  the  date  the  notice  is  served,  the 
respondent  shall  be  entitled  to  be 
retained  in  pay  status  during  the  notice 
period. 

§  73''  403     "Hswe'^ 

[a]  Respondent's  answer.  A 
respondent  may  answer  the  charges  in 
writing  and  furnish  documentation  and/ 
or  affidavits  in  support  of  the  response. 
A  respondent  who  is  an  employee  may 
answer  orally.  The  respondent  may  be 
represented  by  a  representative  of  the 
respondent's  choice,  and  such 
representative  shall  be  designated  in 
writing.  To  be  timely,  a  written  answer 
shall  be  made  no  more  than  30  days 
after  the  date  of  the  notice  of  proposed 
action.  In  the  event  that  an  employee 
requests  to  make  an  oral  answer,  OPM 
or  the  agency  having  delegated  authority 
from  OPM  under  this  part  shall 
determine  the  time  and  place  thereof, 
and  shall  consider  any  answer  that  the 
respondent  makes  in  reaching  a 
decision. 

(b)  Agency's  answer.  In  actions 
proposed  by  OPM  under  §  5.3  of  this 
chapter,  the  agency  may  also  answer  the 
notice  of  proposed  action.  The  time 
limit  for  filing  an  answer  is  30  days 
from  the  date  of  the  notice.  OPM  shall 
consider  any  answer  that  the  agency 
makes  in  reaching  a  decision. 

§731.404     Decision. 

The  decision  shall  be  in  writing, 
dated,  and  inform  the  respondent  of  the 
reasons  for  the  decision.  Removal  of 
appointees  or  employees  will  be 
effective  30  days  following  the  date  of 
the  decision.  The  respondent  shall  also 
be  informed  that  an  adverse  decision 
can  be  appealed  in  accordance  with 
subpart  E  of  this  part.  OPM  shall  notify 
the  respondent  and  the  agency  of  the 
decision. 

Subpart  E — Appeal  to  f^e  Merit 
Systems  Protection  Boa^a 

§731.501     Appeal  to  f^e  Merit  Systems 
Protection  Board 

(a)  Appeal  to  the  Merit  Systems 
Protection  Board.  An  individual  who 
has  been  found  unsuitable  for 
employment  may  appeal  the  decision  to 
the  Merit  Systems  Protection  Board  (the 
Board).  An  employee  or  appointee  who 
appeals  a  removal  directed  by  OPM 
shall  notify'  the  employing  of  the  appeal 
at  the  time  it  is  filed. 

(b)  Appeal  procedures.  The 
procedures  for  filing  an  appeal  with  the 
Board  are  found  at  part  1201  of  title  5, 
Code  of  Federal  Regulations. 

(c)  Pay  status  pending  appeal.  When 
an  employee  or  appointee  who  has  been 
found  unsuitable  for  employment  by 
OPM  files  an  appeal  to  the  Board,  the 


employing  agency  may,  at  its  option, 
retain  the  employee  or  appointee  in  an 
active  duty  status  for  the  period,  in 
which  event  the  agency  shall  so  notify 
the  employee  or  appointee.  If  the  agency 
elects  to  proceed  wi\h  a  suspension  or 
removal  ordered  by  OPM,  part  752  of 
this  chapter  shall  not  apply. 

Subpart  F — Savings  Provision 

§  731 .601    Savings  provision. 

No  provision  of  the  regulations  in  this 
part  shall  be  applied  in  such  a  way  as 
to  affect  any  administrative  proceeding 
pending  on  [THE  EFFECTIVE  DATE  OF 
THE  FINAL  RULE].  An  administrative 
proceeding  is  deemed  to  be  pending 
from  the  date  of  the  "notice  of  proposed 
action"  described  in  §  731.402. 

2.  Part  732  is  revised  to  read  as 
follows: 

PART  732— NATIONAL  SECURITY 
POSITIONS 

Subpart  A — Scope 

Sec. 

731.101  Purpose. 

732.102  Definition  and  applicability. 

Subpart  B — Designation  and  Investigative 
Requirements 

732.201  Sensitivity  level  designations  and 
investigative  requirements. 

732.202  Waivers  and  excepUons  to 
investigative  requirements. 

732.203  Periodic  reinvestigation 
requirements. 

Subpart  C — Due  Process  and  Reporting 

732.301  Due  process. 

732.302  Reporting  to  OPM. 

Authority:  5  U.S.C.  3301.  3302,  7312;  E.O. 
10450,  3  CFR.  1949-1953  Comp.,  p.  936. 

Subpart  A— Scope 

§732.101    Purpose. 

•  This  part  sets  forth  certain 
requirements  and  procedures  which 
each  agency  shall  observe  in 
investigations  for  national  security 
positions  pursuemt  to  Executive  Order 
10450 — Security  Requirements  for 
Government  Employment  (3  CFR  1949- 
1953  Comp.,  p.  936),  as  amended. 

§732.102    Definition  and  applicability. 

(a)  For  purposes  of  this  part,  the  term 
national  security  position  includes: 

(1)  Those  positions  that  involve 
activities  of  the  Government  that  are 
concerned  with  the  protection  of  the 
nation  from  foreign  aggression  or 
espionage,  including  development  of 
defense  plans  or  policies,  intelligence  or 
counterintelligence  activities,  and 
related  activities  concerned  with  the 
preservation  of  the  military  strength  of 
the  United  States; 
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(2)  Positions  that  are  primarily 
concerned  with  sensitive  diplomatic 
relations  with  other  countries;  and 

(3)  Positions  that  require  regular  use 
of,  or  access  to,  classified  national 
security  information. 

(b)  The  requirements  of  this  part 
apply  to  competitive  service  positions 
and  to  Senior  Executive  Service 
positions  filled  by  career  appointment 
within  the  Executive  Branch.  Nothing  in 
this  part  prohibits  agencies  from 
applying  these  provisions,  in  their 
discretion,  to  excepted  service  positions 
within  the  Executive  Branch. 

Subpart  B — Designation  and 
investigative  Requirements 

§  732.201     SensHivity  level  designations 
and  investigative  requirements. 

(a)  For  purposes  of  this  part,  the  head 
of  each  agency  shall  designate,  or  cause 
to  be  designated,  any  position  within 
the  department  or  agency  the  occupant 
of  which  could  bring  about,  by  virtue  of 
the  nature  of  the  position,  a  material 
adverse  effect  on  the  national  security, 
as  a  sensitive  position  at  one  of  three 
sensitivity  levels:  Special-Sensitive, 
Critical-Sensitive,  or  Noncritical- 
Sensitive. 

(b)  Definitions  of  sensitivity  levels.  For 
the  purposes  of  this  part:  (1)  A  Special- 
Sensitive  position  is  a  position  which 
the  head  of  the  agency  determines  to  be 
in  a  level  higher  than  Critical-Sensitive 
because  of  special  requirements  under 
authority  other  than  E.O.  10450. 

(2)  A  Critical-Sensitive  position  is  any 
position  with  potential  for  exceptionally 
grave  damage  to  the  national  security. 

(3)  A  Noncritical-Sensitive  position  is 
any  position  with  potential  for  some 
damage  to  serious  damage  to  the 
national  security. 

(c)  National  Security  Directive  63. 
Standards  for  single  scope  background 
investigations  are  established  by 
National  Security  Directive  (NSD)  63, 
"Single  Scope  Background 
Investigations."  dated  October  21,  1991. 
These  investigations  are  used  as  the 
minimum  investigative  standard  by  all 
executive  branch  departments  and 
agencies  for  granting  individuals  access 
to  Top  Secret  (TS)  national  security 
information  and  Sensitive 
Compartmented  Information  (SCI). 

(d)  Director  of  Central  Intelligence 
Directive  1/14.  The  standards  set  for 
single  scope  background  investigations 
established  by  NSD  63  are  further 
defined  for  SCI  access  in  DCID  1/14, 
"Personnel  Security  Standards  and 
Procedures  Governing  Eligibility  for 
Access  to  Sensitive  Compartmented 
Information  (SCI),"  effective  January  22. 
1992.  and  as  subsequently  amended. 


(e)  Investigative  rfquiiyiueinb  lor  each 
sensitivity  level  are  provided  in  OPM 
issuances. 

§  732.202    Waivers  and  exceptions  to 
investigative  requirements. 

(a)  Waivers. — (1)  General.  A  waiver  of 
the  preappointment  investigative 
requirement  contained  in  section  3(b)  of 
Executive  Order  10450  for  employment 
in  a  sensitive  national  security  position 
may  be  made  only  for  a  limited  period 
and  only  under  the  following 
conditions: 

(i)  In  case  of  emergency  if  the  head  of 
the  department  or  agency  concerned 
finds  that  such  action  is  necessary  in  the 
national  interest;  and 

(ii)  When  such  finding  is  made  a  part 
of  the  records  of  the  department  or 
agency. 

(2)  Specific  waiver  requirements,  (i) 
The  preappointment  investigative 
requirement  may  not  be  waived  for 
appointment  to  positions  designated 
Special-Sensitive  under  this  part. 

(ii)  For  positions  designated  Critical- 
Sensitive  under  this  part,  the  records  of 
the  department  or  agency  required  by 
§  732.202(a)(1),  shall  show  what 
decision  was  made  on  obtaining 
prewaiver  checks,  as  follows: 

(A)  The  nature  of  the  emergency 
precluded  obtaining  prewaiver  checks; 
or 

(B)  Checks  were  initiated  but  not  all 
responses  were  received  within  5  days. 
The  records  shall  also  include  a  listing 
of  all  checks  made  and  favorably 
completed. 

(iii)  When  waiver  is  authorized,  the 
required  investigation  must  be  initiated 
within  14  days  of  placement  of  the 
individual  in  the  position. 

(b)  Exceptions  to  investigative 
requirements  Pursuant  to  section  3(a)  of 
E.O.  10450,  the  head  of  an  agency  may 
request  that  the  following  positions  be 
exempted  from  the  investigative 
requirements  of  E.O.  10450,  providing 
that  the  employing  agency  conducts 
such  checks  as  it  deems  appropriate  to 
insure  that  the  employment  or  retention 
of  individuals  in  these  positions  is 
clearly  consistent  with  the  interests  of 
the  national  security: 

(1)  Positions  that  are  intermittent, 
seasonal,  per  diem,  or  temporary,  not  to 
exceed  an  aggregate  of  180  days  in 
either  a  single  continuous  appointment 
or  series  of  appointments;  or 

(2)  Positions  filled  by  aliens  employed 
outside  the  United  States. 

§  732.203    Periodic  reinvestigation 
requirements. 

The  incumbent  of  each  position 
designated  Special-Sensitive  or  Critical- 
Sensitive  under  this  part  shall  be  subject 


to  periodic  reinvestigation  of  a  scope 
prescribed  by  OPM  5  years  after 
placement,  and  at  least  once  each 
succeeding  5  years.  The  employing 
agency  will  use  the  results  of  such 
periodic  reinvestigation  to  determine 
whether  the  continued  employment  of 
the  individual  in  a  sensitive  position  is 
clearly  consistent  with  the  interests  of 
the  national  security. 

Subpart  C — Due  Process  and 
Reporting 

§  732.301     Due  process. 

When  an  agency  makes  an 
adjudicative  decision  under  this  part 
based  on  an  OPM  investigation  or  upon 
an  investigation  conducted  pursuant  to 
OPM-delegated  authority,  or  when  an 
agency,  as  a  result  of  information  in  an 
OPM  investigation  or  an  investigation 
conducted  pursuant  to  OPM-delegated 
authority,  changes  a  tentative  favorable 
placement  or  clearance  decision  to  an 
unfavorable  decision,  the  agency  must: 

(a)  Insure  that  the  records  used  in 
making  the  decision  are  accurate, 
relevant,  timely,  and  complete  to  the 
extent  reasonably  necessary  to  assure 
fairness  to  the  individual  in  any 
determination; 

(b)  Insure  that  all  applicable 
administrative  due  process 
requirements  provided  by  law,  the 
regulations  in  this  part,  and  OPM  policy 
guidance  have  been  observed; 

(c)  Consider  all  available  information 
in  reaching  its  final  decision; 

(d)  Keep  any  record  of  the  agency 
action  required  by  OPM  as  published  in 
its  issuances;  and 

(e)  At  a  minimum,  provide  the 
individual  concerned: 

(1)  Notice  of  the  specific  reason(s)  for 
the  decision; 

(2)  An  opportunity  to  respond;  and 

(3)  Notice  of  appeal  rights,  if  any. 

§  732.302    Reporting  to  OPIM. 

(a)  In  accordance  with  section  9(a)  of 
E.O.  10450,  each  agency  conducting  an 
investigation  under  E.O.  10450  is 
required  to  notify  OPM  when  the 
investigation  is  initiated. 

(b)  In  accordance  with  section  14(c)  of 
E.O.  10450,  agencies  shall  report  to 
OPM  the  action  taken  with  respect  to 
individuals  investigated  pursuant  to 
E.O.  10450  as  soon  as  possible  and  in 
no  event  later  than  90  days  after  receipt 
of  the  final  report  of  investigation. 

3.  Part  736  is  revised  to  read  as 
follows: 


PART  736.  -PERSONNEL 

'NvES^'GATiONS 

SuDpart  A — General  Provisions 

Sec. 

736.101  Purpose. 

736.102  Scope. 

736.103  Responsibilities  of  OPM  and  other 
Federal  agencies. 

736.104  Timing  of  investigations. 

Subpart  B — Collection  of  Informatcn 

736.201  Protecting  the  identity  of  a  source. 

736.202  Notice  to  investigative  sources. 
736.208    Use  of  the  polygraph. 

Subpart  C — Maintenance  of  information 

736.301  Maintenance  of  invesiigative  files. 

736.302  Handling  of  OPM  investigative 
files. 

Authority:  Puh   I.  93-579;  f5  U.S.C.  552a). 

Subpart  A — Genera'  Provisions 

§736.101     Purpose. 

The  purpose  of  this  part  is  to  specify 
certain  requirements  for  personnel 
investigations  conducted  by  OPM,  for 
investigations  conducted  under 
delegated  authority  from  OPM,  and  for 
use  of  OPM  investigative  records. 

§736.102    Scope. 

(a)  The  requirements  of  this  part 
apply  to  suitability  and  national 
security  investigations  conducted  imder 
parts  731  and  732  of  this  chapter  and  to 
national  security  investigations  of 
individuals  seeking  or  holding 
employment  with  Federal  Contractors. 

(b)  For  purposes  of  this  part.  Agency 
means  any  authority  of  the  Government 
of  the  United  States,  whether  or  not  it 

is  within  or  subject  to  review  by  another 
agency,  and  includes  any  executive 
department,  military  department, 
Government  corporation,  Government- 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  ot 
the  Government,  or  any  independent 
regulatory  agency 

§736.103     Responsibiiities  o<  OPM  and 
other  Fedc-ai  agencies 

(a)  Unless  provided  otherwise  by  law, 
the  investigation  of  persons  entering  or 
employed  in  the  competitive  service,  or 
by  career  appointment  in  the  Senior 
Executive  Service,  is  the  responsibility 
of  OPM. 

(b)  Requests  for  delegated 
investigating  authority.  Agencies  may 
request  delegated  authority  from  OPM 
to  conduct  or  contract  out  investigations 
of  persons  entering  or  employed  in  the 
competitive  service  or  by  career 
appointment  in  the  Senior  Executive 
Service.  Such  requests  shall  be  made  in 
writing  by  agency  heads,  or  designees, 
and  must  specify  the  reason(s)  and 
justification  for  the  request  and  must 


include  a  complete  cost  analysis  of  all 
factors  spelled  out  in  OPM  guidance. 
Background  investigations  for  these 
positions  may  not  be  conducted  or 
contracted  out  imless  expressly 
authorized  by  OPM  special  agreement. 

(c)  OPM  Security  Program  Appraisals. 
Under  E.O.  10450(3  CFR.  1949-1953 
Comp.,  p.  936),  OPM  is  required  to 
conduct  a  continuing  study  of  each 
agency's  personnel  security  program. 
The  purpose  of  the  appraisal  is  to 
identify  any  deficiencies  in  security 
programs  established  under  E.O.  10450 
which  are  inconsistent  with  the 
interests  of,  or  directly  or  indirectly 
weaken,  the  national  security,  and  to 
identify  tendencies  in  such  programs  to 
deny  to  individual  employees  fair, 
impartial,  and  equitable  treatment  or 
rights  under  the  Constitution  and  laws 
of  the  United  States. 

(d)  OPM  Suitability  Program 
Appraisals.  Under  its  statutory  authority 
to  delegate  personnel  management 
functions  to  agencies  (5  U.S.C.  1104), 
OPM  conducts  a  continuing  appraisal  of 
agency  compliance  with  personnel 
suitability  program  requirements  under 
5  CFR  part  731.  In  addition,  OPM 
conducts  a  continuing  appraisal  of  the 
Computer/ ADP  requirements  set  forth  in 
OMB"  Circular  A-130. 

§736.104    Timing  of  investigations. 

Investigations  required  for  all 
positions  subject  to  investigation  must 
be  initiated  within  14  days  of  placement 
in  the  position  except  for  positions 
designated  Special-Sensitive  imder  part 
732  of  this  chapter,  for  which  the 
preappointment  investigative 
requirement  may  not  be  waived. 

Subpart  B — Collection  of  Information 

§736.201     Protecting  the  dentity  of  a 
source. 

-1  i  The  interviewing  agent  may  grant 
a  pledge  to  keep  confidential  the 
identity  of  an  information  source  only 
in  the  most  compelling  circumstances 
and  only  upon  specific  request  by  the 
source.  Although  the  interviewring  agent 
may  not  ordinarily  suggest  that  the 
source  request  confidentiality,  the  agent 
may  offer  a  pledge  of  confidentiality 
where  the  agent  believes  that  the  source 
would  not  otherwise  be  willing  to 
provide  needed  information. 

(b)  A  pledge  of  confidentiality  may 
not  be  assumed  by  the  source. 

(c)  A  pledge  of  confidentiaUty,  if 
granted,  extends  only  to  the  identity  of 
the  source  and  to  any  information 
furnished  by  the  source  that  would 
reveal  the  identity  of  the  source. 

(d)  When  a  source  is  granted  a 
promise  that  the  source's  identity  will 


be  kept  confidential,  the  investigating 
agency  and  all  other  agencies  that 
receive  information  obtained  under  the 
promise  are  required  to  take  all 
reasonable  precautions  to  protect  the 
source's  identity.  Each  agency  will 
prepare  implementing  instructions 
consistent  with  this  part. 

§  736.202    Notice  to  investigative  sources. 

(a)  The  investigating  agent  must  notify 
sources: 

(1)  Of  the  purpose  of  the  request  for 
information, 

(2)  Of  the  uses  that  may  be  made  of 
the  information,  and 

(3)  That  all  information  provided, 
including  the  record  source's  identity, 
may  be  disclosed  to  the  subject  of  the 
investigation  upon  the  subject's  request. 

(b)  Where  information  is  requested  by 
written  inquiry,  the  form,  instructions, 
or  correspondence  used  by  an  agency 
must  include,  in  addition  to  the 
requirements  listed  in  paragraph  (a)  of 
this  section: 

(1)  Space  for  the  source  to  request  a 
pledge  that  the  source's  identity  will  not 
be  disclosed  to  the  subject  of  the 
investigation,  and 

(2)  An  offer  to  make  special 
arrangements  to  obtain  significant 
information  which  the  source  feels 
imable  to  furnish  without  a  promise  that 
the  source's  identity  wrill  be  kept 
confidential. 

§  736.203    Use  of  the  polygraph. 

(a)  An  executive  branch  agency  which 
has  a  highly  sensitive  intelligence  or 
counterintelligence  mission  directly 
affecting  the  national  security  (e.g.,  a 
mission  approaching  the  sensitivity  of 
that  of  the  Central  Intelfigence  Agency) 
may  use  the  polygraph  for  employment 
screening  and  personnel  investigations 
of  applicants  and  appointees  only  after 
complying  with  the  requirements  in 
paragraphs  (c)  and  (d)  of  this  section. 

(b)  All  other  executive  branch 
departments  and  agencies  are  prohibited 
from  initiating  a  polygraph  examination 
for  employment  screening  purposes  for 
applicants  or  appointees  to  the 
competitive  service. 

(c)  If  an  agency  desires  to  determine 
whether  the  agency  mission  meets  the 
criteria  to  be  allowed  to  use  the 
polygraph,  the  agency  must  submit  to 
the  Director,  OPM  a  statement  of  the 
nature  of  its  mission  and  a  copy  of  its 
current  or  proposed  regulations  and 
directives  governing  use  of  the 
polygraph  (or  a  citation  to  them  if  there 
has  been  no  change  since  they  were 
previously  submitted  and  approved). 
The  Director  shall  then  determine 
whether  the  agency  has  an  intelligence 
or  counter-intelligence  mission  directly 
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affecting  the  national  security  and 
whether  the  regulations  and  directives 
meet  current  approval  requirements. 

(d)  The  agency  shall  prepare 
regulations  and  directives  governing  use 
of  the  polygraph  in  employment 
screening  and  personnel  investigations 
which  must  be  reviewed  and  approved 
by  the  Director.  OPM.  These  shall 
contain  at  a  minimum: 

(1)  Specific  purposes  for  which  the 
polygraph  may  be  used,  and  details 
concerning  the  types  of  positions  or 
organizational  entities  in  which  it  will 
be  used,  and  the  officials  authorized  to 
approve  these  examinations; 

(2)  A  provision  that  a  person  to  be 
examined  must  be  informed  as  far  in 
advance  as  possible  of  the  intent  to  use 
the  polygraph,  and  of 

(i)  Other  devices  or  aids  to  the  . 
examination  which  may  be  used 
simultaneously  with  the  polygraph, 
such  as  voice  recordings. 

(ii)  The  effect  of  the  polygraph 
examination,  or  his/her  refusal  to  take 
this  examination,  on  eligibility  for 
employment,  and  that  refusal  to  consent 
to  a  polygraph  examination  will  not  be 
made  apart  of  the  personnel  file,  and 

(iii)  The  characteristics  and  nature  of 
the  polygraph  machine  and 
examination,  including  an  explanation 
of  the  physical  operation  of  the 
machine,  the  procedures  to  be  followed 
during  the  examination,  and  the 
disposition  of  information  developed: 

(3)  A  provision  that  no  polygraph 
examination  will  be  given  unless  the 
person  to  be  examined  has  voluntarily 
consented  in  writing  to  be  examined 
after  having  been  informed  of  the 
provisions  in  paragraph  (d)(2)  of  this 
section; 

(4)  A  provision  that  questions  to  be 
asked  during  a  polygraph  examination 
must  have  relevance  to  the  subject  of  the 
particular  inquiry; 

(5)  Adequate  standards  for  the 
selection  and  training  of  examiners, 
keeping  in  mind  the  Government's 
objective  of  insuring  protection  for  the 
subject  of  an  examination  and  the 
acciu-acy  of  polygraph  results; 

(6)  A  provision  for  adequate 
monitoring  of  polygraph  operations  to 
prevent  abuses  or  unwarranted 
invasions  of  privacy;  and 

(7)  A  provision  for  adequate 
safeguarding  of  files,  charts,  and  other 
relevant  data  developed  through 
polygraph  examinations  to  avoid 
unwarranted  invasions  of  privacy. 

(e)  Approval  to  use  the  polygraph  for 
employment  selection  screening  for 
positions  in  the  competitive  service  will 
be  granted  only  for  a  12 -month  period, 
and  is  conditioned  upon  prior  approval 
of  the  agency's  regulations  and 


directives  as  provided  in  paragraph  (d) 
of  this  section.  An  agency  given 
approval  to  use  the  polygraph  for 
competitive  service  positions  will  be 
required  to  recertify  annually  to  the 
Director,  OPM.  that  the  conditions 
which  led  to  the  original  certification 
still  exist  in  the  agency.  Nothing 
contained  in  this  section  shall  be 
applicable  to  polygraph  examinations 
for  purposes  other  than  employment 
selection  screening. 

(f)  The  basic  requirements  of  National 
Security  Decision  Directive  Number  84 
(NSDI>-84).  subject  to  and  as  affected  by 
any  restrictions  in  force,  approved  by 
former  President  Ronald  W.  Reagan  on 
March  11,  1983,  include  the  use  of  the 
polygraph  in  certain  instances.  Agencies 
that  originate  or  handle  classified 
national  security  information  should 
review  the  current  requirements  of 
NSDD-84. 

Subpart  C — Maintenance  of 
Information 


§736.301 
Fll«s. 


Maintenance  of  Investigative 


(a)  Investigative  files  are  records 
subject  to  the  Privacy  Act  and  the 
Freedom  of  Information  Act  and  are 
maintained  in  accordance  with  the 
provisions  of  those  Acts. 

(b)  Investigative  information, 
including  investigative  reports  and 
other  materials,  is  highly  personal  and 
is  properly  restricted  to  agency  officials 
who  have  an  official  need  for  it  in 
performance  of  their  duties.  All 
investigative  information  shall  be 
maintained  in  confidence.  Notices  of 
systems  of  records  pubUshed  to  fulfill 
Privacy  Act  requirements  must  show 
full  consideration  for  the  highly 
personal  nature  of  this  information. 

(c)  When  not  in  use.  personnel 
investigations  must  be  stored  in  a 
combination- locked  cabinet  or  safe,  or 
in  an  equally  secure  area.  Access  to  case 
files  should  be  limited  only  to  the 
Security  Officer  and  approved  staff,  who 
shall  not  have  access  to  their  own  files. 

§  736.302    Handling  of  OPM  Investigative 
Files. 

(a)  The  agency  security  office  must 
maintain  a  record  of  each  disclosure  of 
OPM  investigative  material  within  the 
agency,  including  at  a  minimum: 

(1)  The  name  and  title  of  the  person 
to  whom  disclosure  was  made; 

(2)  The  type  of  background 
investigation  conducted  on  the  person 
to  whom  the  material  was  disclosed; 

(3)  The  date(s)  of  disclosure;  and 

(4)  The  reason(s)  forthe  disclosure. 

(b)  An  agency  may  disseminate  OPM 
investigative  files,  in  whole  or  in  part, 


outside  the  agency  only  when  the 
agency  obtains  prior  OPM  approval. 
Agency  security  officers  are  responsible 
for  controlling  files  within  their 
agencies. 

(c)  Privacy  Act  and  Freedom  of 
Information  Act  requests  for  OPM 
investigative  records  are  to  be  submitted 
to  the  Office  of  Personnel  Management, 
Federal  Investigations  Processing 
Center,  FOI/P,  P.O.  Box  618.  Boyers, 
Pennsylvania  16018-0618. 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  356 

[Department  of  the  Treasury  Circular,  Public 
Debt  Series  No.  1-93] 

Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills,  Notes,  and  Bonds 

AGENCY:  Bureau  of  the  Public  Debt. 

Fiscal  Service.  Department  of  the 

Treasury. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the 
Treasury  ("Department")  is  proposing, 
for  comment,  an  amendment  to  31  CFR 
Part  356  (Uniform  Offering  Circular  for 
the  Sale  and  Issue  of  Marketable  Book- 
Entry  Treasury  Bills.  Notes,  and  Bonds). 
The  proposed  amendment  defines  the 
term  "investment  adviser  "  and  contains 
a  new  section  on  bidding  through 
investment  advisers.  The  amendment 
also  makes  certain  clarifying  changes. 
DATES:  Comments  must  be  submitted  on 
or  before  March  5,  1996.  The 
Department  is  particularly  interested  in 
receiving  comments  regarding 
alternative  methods  for  obtaining,  in  the 
least  burdensome  manner  possible,  the 
information  needed  to  ensure  that  no 
person  or  entity  receive  a 
disproportionate  share  of  the  auction. 
ADDRESSES:  Comments  should  be  sent 
to:  Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt.  Room 
515,  E  Street  Building.  Washington.  D.C. 
2023^-0001.  Comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library,  FOIA  Collection,  Room  5030, 
Main  Treasury  Building,  1500 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C.  20220.  Persons 
wishing  to  visit  the  library  should  call 
(202)  622-0990  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Sunner,  Deputy  Assistant 
Commissioner.  Office  of  Financing, 


Bureau  of  the  Public  Debt  (202)  219- 
3350,  or  Margaret  Marquette.  Attorney- 
Adviser.  Office  of  the  Chief  Counsel, 
Bureau  of  the  Public  Debt  (202)  219- 
3320. 

SUPPLEMENTARY  INFORMATION:  31  CFR 
Part  356.  also  referred  to  as  the  uniform 
offering  circular,  sets  out  the  terms  and 
conditions  for  the  sale  and  issuance  by 
the  Department  of  the  Treasury  to  the 
public  of  marketable  book-entry 
Treasury  bills,  notes,  and  bonds.  The 
uniform  offering  circular  was  originally 
published  on  Januarv-  5,  1993  (58  FR 
412).  as  a  comprehensive  statement  of 
those  terms  and  conditions. 
Amendments  to  the  circular  were 
published  on  June  3,  1994  (59  FR 
28773).  and  March  15,  1995  (60  FR 
13906).  In  the  time  since  the  rule  was 
first  published,  several  questions  have 
arisen  about  the  application  of  the 
circular  in  situations  where  an 
investment  adviser  formulates  a  bid  or 
otherwise  makes  bidding  decisions  for  a 
managed  account.  As  a  result,  the 
Department  is  proposing  to  define  the 
term  "investment  adviser"  and  is  setting 
out  the  specific  terms  and  conditions  for 
bidding  through  investment  advisers. 

31  CFR  Part  356  currently  does  not 
describe  in  detail  rules  applying  to 
investment  advisers.  The  preamble  to 
the  January  5,  1993,  rule  refers  to 
investment  advisers  and  "others  who 
bid  on  behalf  of  their  managed 
investment  accounts  or  other  clients," 
stating  that  an  investment  adviser  can 
bid  for  its  clients  in  the  name  of  the 
investment  adviser  or  in  the  names  of 
the  clients.  The  section  on  net  long 
position  reporting  requires  that  a  special 
report  be  provided  in  those  cases  where 
an  investment  adviser  controls  bids  and 
positions  exceeding  a  specified  amount. 

The  current  rule,  while  allowing 
investment  advisers  to  bid  for  controlled 
accounts,  does  not  specify  how  the 
various  provisions  of  the  rule  apply 
with  respect  to  those  accounts.  In 
particular,  it  does  not  address  what  is 
meant  by  the  statement  in  the  preamble 
to  the  January  5, 1993,  rule  that  an 
investment  adviser  or  a  managed 
account  is  considered  the  "bidder  for  all 
purposes  of  [the]  rule."  It  does  not  make 
clear  to  what  extent,  if  any.  a  managed 
account  must  take  into  consideration 
the  bids  and  position  of  the  person  or 
entity  it  would  otherwise  be  associated 
with  under  the  bidder  definitions 
contained  in  Appendix  A  of  the  rule.  It 
also  does  not  make  clear  to  what  extent 
an  adviser  that  manages  accounts  must 
take  into  consideration  the  bids  and 
position  of  an  entity  that  "supervises" 
the  adviser. 


The  proposed  rule  adds,  in  §  356.2,  a 
definition  for  the  term  "investment 
adviser."  The  new  definition  describes 
what  is  meant  by  the  term  "investment 
discretion."  An  entity  exercising  its 
authority  over  an  account  to  determine 
which  auctions  an  account  will  bid  in 
and  the  quantity  of  securities  to  be  bid 
for  is  an  investment  adviser  for 
purposes  of  the  rule.  The  definition  also 
clarifies  that  an  adviser  employed  or 
supervised  by  an  entity  is  considered  to 
be  part  of  that  entity,  i.e..  as  if  the 
adviser  was  an  affiliate  of  the  entity 
under  the  bidder  definitions.  For 
example,  in  the  case  where  an 
individual  serves  as  an  investment 
adviser  to  a  mutual  fund  and  is 
employed  by  a  partnership  that  advises 
other  mutual  funds,  it  is  the 
partnership,  not  the  individual,  that  is 
considered  the  investment  adviser  for 
purposes  of  the  offering  circular. 

Section  356.15  sets  out  those  terms 
that  are  unique  to  bids  placed  through 
investment  advisers.  It  provides  that  a 
controlled  account  is  considered  to  be 
separate  from  the  person  or  entity  that 
it  would  otherwise  be  part  of  under  the 
bidder  definitions.  A  corporate 
investment  account  managed  by  a  third 
party  that  has  investment  discretion 
would  be  a  controlled  account  and, 
therefore,  would  not  be  considered  to  be 
part  of  the  corporation  under  the 
offering  circular. 

Section  356.15(a)  incorporates  a 
provision  found  in  the  preamble  to  the 
January  5,  1993,  rule  that  an  investment 
adviser  may  bid  for  an  account  either  in 
the  name  of  the  investment  adviser,  in 
which  case  the  adviser  is  considered  the 
bidder,  or  in  the  name  of  the  account, 
in  which  case  the  account  is  considered 
the  bidder.  This  means  that,  for 
purposes  of  bidding  noncompetitively, 
an  investment  adviser  that  bids  for  .its 
controlled  accounts  in  the  name  of  the 
adviser  is  limited  to  the  maximum 
allowed  bid  and  award  amount  for  a 
noncompetitive  bid  for  that  auction, 
e.g..  $1  million  total  in  a  bill  auction. 
An  investment  adviser  that  bids 
noncompetitively  for  its  controlled 
accounts  in  the  names  of  the  accounts 
may  bid  for  each  account  for  the 
maximum  allowed  noncompetitive 
amount,  e.g.,  $1  million  for  each 
account  in  a  bill  auction. 

The  proposed  rule  makes  clear,  in 
§  356.15fb).  that  a  controlled  account  is 
subject  to  the  same  bidding  restrictions 
as  other  bidders  regardless  of  whether  a 
bid  for  the  account  is  in  the  neune  of  an 
investment  adviser  or  in  the  name  of  the 
account.  Specifically,  the  investment 
adviser  may  not  bid  for  the  account  both 
competitively  and  noncompetitively  in 
the  same  auction.  Also,  the  account  is 


subject  to  the  noncompetitive  bidding 
and  award  limitations  contained  in  the 
rule. 

As  with  the  current  rule,  the  proposed 
rule  states  that  an  investment  adviser 
.  must  include  in  its  net  long  position 
calculation  those  bids  and  positions  it 
controls  in  addition  to  bids  and 
positions  it  would  otherwise  have  to 
include  as  a  bidder.  Unlike  the  current 
rule,  however,  the  proposed  rule 
provides  for  the  total  reportable  net  long 
position  to  be  reported  on  the  tender 
rather  than  in  a  special  report  to  a 
Federal  Reserve  Bank. 

A  significant  change  in  the  proposed 
rule  from  the  current  rule  is  the  amount 
of  a  net  long  position  that  an  investment 
adviser  may  exclude  from  its  net  long 
position  calculation.  The  current  rule 
allows  the  adviser  to  exclude  net  long 
positions  less  than  $500  million  for 
certain  accounts  that  are  not  bid  for  in 
an  auction.  The  rule  as  revised  would 
provide  for  a  similar  type  of  exclusion 
but  decreases  the  amount  of  the 
exclusion  to  $10  million.  This  change  is 
being  proposed  because  the  Department 
believes  that  a  lower  exclusionary 
amount  is  necessary  to  give  a  more 
accurate  picture  of  the  amount  of  a 
security  controlled  by  an  investment 
adviser. 

In  developing  this  proposal,  the 
Department  considered,  as  an 
alternative,  providing  investment 
advisers  an  exclusion  based  on  an 
aggregate  amount  as  opposed  to  separate 
position  amounts  in  specific  accounts, 
e.g.,  allow  an  adviser  to  exclude  the  net 
long  positions  of  any  accounts  on  whose 
behalf  it  is  not  bidding  up  to  a  given 
aggregate  amount.  For  example,  if  the 
aggregate  net  long  position  of  all 
controlled  accounts  on  whose  behalf  the 
adviser  was  not  placing  competitive 
bids  was  equal  to  or  less  than  a 
designated  amount  (such  as  $200 
million),  then  that  amount  could  be 
excluded  from  its  net  long  calculation. 
However,  if  the  aggregate  net  long 
position  for  these  accounts  exceeded 
such  amount,  then  the  amount  in  excess 
of  the  designated  amount  would  have  to 
be  included  in  the  net  long  calculation. 
This  alternative  was  not  selected 
because  of  a  concern  that  it  would  be 
more  burdensome  for  advisers  with 
large  numbers  of  accounts  to  determine 
the  total  balance  of  the  net  long 
positions  of  all  non-bidder  accounts 
than  to  determine  which  accounts  had 
net  long  positions  in  excess  of  a 
specified  threshold  at  the  cutoff  time  for 
reporting.  Commenters  are  asked  to 
address  this  presumption  when  they 
consider  the  proposal. 

The  Department  would  welcome  any 
comments  on  the  exclusion  provisions 
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any  alternative  suggestions  that  would 
allow  the  Department  to  obtain  the 
information  it  needs  to  ensure  that  no 
person  or  entity  receive  or  control  a 
disproportionate  share  of  the  auction, 
and  to  obtain  that  information  in  the 
least  burdensome  manner  possible. 

Section  356.15(d)  provides  that  an 
investment  adviser  may  submit  bids  for 
its  controlled  accounts  directly  to  a 
Federal  Reserve  Bank  or  the  Bureau  of 
the  Public  Debt  or  may  forward  such 
bids  to  a  depository  institution  or 
dealer,  regardless  of  whether  those  bids 
are  in  the  name  of  the  adviser  or  in  the 
names  of  the  accounts.  If  a  bid  is 
submitted  directly,  the  investment 
adviser  is  considered  the  submitter  and. 
depending  on  whether  the  bid  is  in  the 
name  of  the  adviser  or  in  the  name  of 
one  of  its  accounts,  the  adviser  or  the 
account,  respectively,  is  considered  the 
bidder.  If  the  adviser  forwards  a  bid  for 
one  of  its  controlled  accounts  to  a 
depository  institution  or  dealer,  either 
the  adviser  or  the  account  is  considered 
a  customer  of  such  depository 
institution  or  dealer  depending  on 
whether  the  bid  is  in  the  name  of  the 
adviser  or  in  the  name  of  the  account. 
In  such  a  case,  the  adviser  is  not 
considered  an  intermediary  as  defined 
in  §  356.2  of  the  offering  circular. 

The  provision  allowing  an  adviser  to 
submit  or  forward  bids  in  the  names  of 
its  controlled  accounts  is  an  exception 
to  the  restriction  against  anyone  other 
than  a  depository  institution  or  dealer 
submitting  or  forwarding  bids  for  others. 
It  is  not  the  Department's  intent, 
however,  to  authorize  an  investment 
adviser  that  does  not  also  meet  the 
definition  of  a  depository  institution  or 
dealer  to  submit  or  forward  bids  for 
customers.  A  controlled  account  is  not 
the  same  as  a  customer.  (See  definition 
of  "customer"  in  §  356.2  which  refers  to 
directing  a  depository  institution  or 
dealer  to  bid  for  a  specified  amount  of 
securities  in  a  specific  auction.) 
Accordingly,  an  investment  adviser  that 
is  not  also  a  depository  institution  or 
dealer  may  submit  or  forward  bids  only 
for  its  own  account  or  for  its  controlled 
accounts. 

Other  Clarifying  Changes 

The  Department  is  also  taking  this 
opportunity  to  make  other  clarifying 
changes  to  the  rule.  Section  356.13  has 
been  revised  to  make  clear  the 
Department's  requirement  that,  in  those 
cases  where  a  bidder  has  more  than  one 
bid,  its  reportable  net  long  position  is  to 
be  reported  in  connection  with  only  one 
of  those  bids.  This  requirement  is  to 
avoid  any  possible  confusion  or 


duplication  in  net  long  position 
reporting. 

Section  356.11  has  been  amended  to 
provide  for  the  use  of  unique  numbers 
assigned  to  bidders  for  identification 
purposes.  Additionally.  Appendix  A  has 
been  revised  to  provide  that,  for 
purposes  of  the  rule,  a  business  trust  is 
considered  to  be  a  corporation.  Finally, 
a  change  has  been  made  in  the  example 
given  in  §  356.21  to  reflect  that  Treasury 
bills  may  now  be  held  in  multiples  of 
$1,000. 

The  proposed  rule  contained  herein 
includes  a  new  §  356.15.  It  also  amends 
§§  356.2.  356.11.  356.13,  356.21,  and 
356.22  as  well  as  Appendix  A  to  Part 
356.  Other  sections  have  been 
renumbered  as  a  result  of  adding  the 
new  section  §  356.15. 

Procedural  Requirements 

This  proposed  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  pursuant  to  Executive  Order 
12866. 

Although  this  proposed  rule  is  being 
issued  in  proposed  form  to  secure  the 
benefit  of  public  comment,  the  notice 
and  public  procedures  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  do  not  apply. 

The  collection  of  information 
contained  in  this  proposed  rule,  in 
§  356.15,  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  Under  the  Act.  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

This  information  is  being  collected  by 
the  Department  of  the  Treasury  in  order 
to  determine  the  amount  of  a  "Treasury 
security  controlled  by  an  investment 
adviser  bidding  competitively  in  an 
auction  for  that  security.  The 
information  will  be  used  for  the  purpose 
of  determining  the  award  to  be  made  as 
the  result  of  a  competitive  bid  for  a 
security. 

Responses  to  the  collection  of 
information  are  required  in  order  for  the 
potential  respondent  to  purchase 
securities.  Information  concerning 
securities  holdings  and  transactions  is 
considered  confidential  under  Treasury 
regulations  (31  CFR  Part  323)  and  the 
Privacy  Act.  The  information  may  be 
disclosed  to  a  law  enforcement  agency, 
courts  and  counsel  for  litigation 


purposes,  and  as  otherwise  authorized 
by  law. 

Estimated  total  annual  reporting 
burden:  250  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  5  hours. 

Estimated  number  of  respondents:  50. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

The  Department  of  the  Treasury 
solicits  comments  on  the  following 
concerning  the  proposed  collection  of 
information: 

1.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

2.  The  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  collection  of 
information; 

3.  How  to  enhance  the  quality,  utiHty, 
and  clarity  of  the  information  to  be 
collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Department 
of  the  Treasury/Bureau  of  the  Public 
Debt,  Washington.  DC.  20503,  with 
copies  to  the  Government  Securities 
Regulations  Staff,  Bureau  of  the  Public 
Debt,  at  the  address  previously 
specified. 

List  of  Subjects  in  31  CFR  Part  356 

Bonds,  Federal  Reserve  System, 
Government  securities,  Securities. 

Dated:  December  27,  1995. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Chapter  II, 
Subchapter  B,  Part  356,  is  proposed  to 
be  amended  as  follows: 

PART  35&— SALE  AND  ISSUE  OF 
MARKETABLE  BOOK-ENTRY 
TREASURY  BILLS.  NOTES,  AND 
BONDS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  1-93) 

1.  The  authority  citation  for  Part  356 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301:  31  U.S.C.  3102,  et 
seq.;  12  U.S.C.  391. 

2.  Section  356.2  is  amended  by 
adding  in  alphabetical  order  the 
definition  of  "investment  adviser"  to 
read  as  follows: 


§356.2    Definitions. 

*  •         •         *         • 

Investment  adviser  means  any  person 
or  entity  that  has  investment  discretion 
for  or  otherwise  exercises  control  over 
the  bids  or  positions  of  a  person  or 
entity  not  considered  part  of  the 
investment  adviser  under  the  bidder 
definitions  in  Appendix  A.  Investment 
discretion  includes  determining  what, 
how  many,  and  when  securities  shall  be 
purchased  or  sold.  A  person  or  entity 
managing  investments  for  itself  is  not 
considered  an  investment  adviser  for 
such  investments.  Where  an  investment 
adviser  is  employed  or  supervised  by  an 
entity,  the  investment  adviser  is 
considered  to  be  part  of  that  entity. 
***** 

3.  Section  356.11(a)(1)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§356.11     Suomission  of  Dids. 

(a)  General. 

(1)  *   •   *  Except  as  otherwise 
provided,  tenders  must  be  submitted  in 
an  approved  format,  including  the  use 
of  preassigned  identification  numbers, 
where  applicable.  •   *   * 
***** 

4.  Section  356.13  is  amended  by 
removing  paragraph  (a)(2)  and 
redesignating  paragraph  (a)(1)  as 
paragraph  (a).  The  last  two  sentences  of 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  356.13    Net  long  position. 

(a)  Reporting  net  long  positions. 

*  *   *  In  cases  where  a  bidder  that  is 
required  to  report  the  amount  of  its  net 
long  position  has  more  than  one  bid,  the 
bidder's  total  net  long  position  should 
be  reported  in  connection  with  only  one 
bid.  A  bidder  that  is  a  customer  must 
report  its  reportable  net  long  position 
through  only  one  depository  institution 
or  dealer.  (See  §  356.14(c).) 
***** 

5.  Sections  356.15  and  356.16  are 
redesignated  as  §§  356.16  and  356.17 
respectively  and  new  §  356.15  is  added 
to  read  as  follows: 

§356.15    Bidding  through  investment 
advisers. 

(a)  General.  Where  bids  or  positions 
of  a  person  or  entity  are  controlled  by 
an  investment  adviser,  such  bids  or 
positions  are  considered  to  be  a 
controlled  account,  separate  from  the 
bids  and  positions  of  any  person  or 
entity  with  which  they  would  otherwise 
be  associated  under  the  bidder 
definitions  in  Appendix  A.  The 
investment  adviser  may  bid  for 
controlled  accounts  by  including,  in  a 
bid  in  the  adviser's  name,  amounts  that 


it  is  investing  for  the  controlled 
accounts.  The  investment  adviser  may 
also  bid  for  controlled  accounts  in  the 
names  of  such  accounts.  Where  bids  are 
in  an  investment  adviser's  name,  the 
investment  adviser  is  considered  the 
bidder  for  such  bids  and,  where  bids  are 
in  the  name  of  a  controlled  account,  the 
named  controlled  account  is  considered 
the  bidder,  for  all  purposes  of  this  Part 
356,  except  as  specified  in  this  §  356.15. 

(b)  Noncompetitive  and  competitive 
bidding.  Regardless  of  whether  the  bid 
for  a  controlled  account  is  in  the  name 
of  the  investment  adviser  or  in  the  name 
of  the  controlled  account,  such  accoimt 
may  not  be  bid  for  both 
noncompetitively  and  competitively  in 
the  same  auction.  In  addition,  such 
account  is  subject  to  the  noncompetitive 
bidding  restrictions  and  award 
limitations  contained  in  §  356.12(b)  and 
356.22(a). 

(c)  Reporting  net  long  positions.  In 
calculating  the  amount  of  its  bids  and 
positions  for  purposes  of  the  net  long 
position  reporting  requirement  found  in 
§  356.13(a),  the  investment  adviser  must 
include,  in  addition  to  what  would 
otherwise  be  included  for  the 
investment  adviser  as  a  bidder  under 
the  bidder  definitions,  all  other 
competitive  bids  and  positions 
controlled  by  the  investment  adviser. 
The  investment  adviser  may  exclude 
any  net  long  position  less  than  $10 
million  of  any  nonproprietary 
controlled  account  unless  the  adviser  is 
placing  a  competitive  bid  for  that 
account  either  in  the  name  of  the 
investment  adviser  or  in  the  name  of  the 
account.  However,  if  any  net  long 
position  less  than  $10  million  of  any 
nonproprietary  account  not  being  bid 
for  is  excluded,  then  all  net  short 
positions  less  than  $10  million  of 
nonproprietary  accounts  not  being  bid 
for  must  also  be  excluded.  Regardless  of 
whether  the  investment  adviser  bids  in 
its  own  name  or  in  the  name  of  its 
controlled  accounts,  if  the  net  long 
position  is  reportable,  it  must  be 
reported  as  a  total  in  connection  with 
only  one  bid. 

(a)  Submitting  bids  for  controlled 
accounts.  Notwithstanding  the 
definition  of  submitter  foimd  in  §  356.2, 
and  the  restriction  against  submitting 
bids  for  others  found  in  §  356.14,  an 
investment  adviser  may  submit  bids, 
whether  in  the  adviser's  own  name  or  in 
the  names  of  its  controlled  accounts, 
directly  to  a  Federal  Reserve  Bank  or  the 
Bureau  of  the  Public  Debt,  in  which  case 
the  investment  adviser  is  considered  a 
submitter.  In  the  alternative,  the 
investment  adviser  may  forward  such 
bids  to  a  depository  institution  or 
dealer. 


(e)  Certifications.  By  bidding  for  a 
controlled  account,  an  investment 
adviser  is  deemed  to  have  certified  that 
it  is  in  compliemce  with  this  Part  and 
the  offering  announcement  governing 
the  sale  and  issue  of  the  security. 
Further,  the  investment  adviser  is 
deemed  to  have  certified  that  the 
information  provided  on  the  tender  or 
provided  to  a  submitter  or  intermediary 
with  regard  to  bids  for  controlled 
accounts  is  accurate  and  complete. 

(f)  Proration  of  awards.  In  auctions 
where  bids  at  the  highest  accepted  yield 
or  discount  rate  are  prorated  under 

§  356.20(a)(2)  of  this  Part,  investment 
advisers  that  submit  bids  for  controlled 
accounts  in  the  names  of  such  accounts 
are  responsible  for  prorating  awards  for 
their  controlled  accounts  at  the  same 
percentage  as  that  announced  by  the 
Department.  The  same  prorating  rules 
apply  to  controlled  accounts  as  apply  to 
submitters.  See  §  356.21  of  this  Part. 

6.  Section  356.21  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  356.21     Proration  of  awards. 

(a)  Awards  to  submitters.  In  auctions 
where  bids  at  the  highest  accepted  yield 
or  discount  rate  are  prorated  under 
§  356.20(a)(2)  of  this  Part,  the  Federal 
Reserve  Banks  are  responsible  for 
prorating  awards  for  submitters  at  the 
percentage  announced  by  the 
Department.  For  example,  if  80%  is  the 
announced  percentage  at  the  highest 
yield  or  discount  rate,  then  each  bid  at 
that  rate  or  yield  shall  be  awarded  80% 
of  the  amount  bid.  Hence,  a  bid  for 
$100,000  at  the  highest  accepted  yield 
or  discoimt  rate  would  be  awarded 
$80,000.  In  all  cases,  awards  will  be  for, 
at  least,  the  minimum  to  hold,  and 
awards  must  be  in  an  appropriate 
multiple  to  hold.  Awards  at  the  highest 
accepted  yield  or  rate  are  adjusted 
upwards,  if  necessary,  to  an  appropriate 
multiple  to  hold.  For  example.  Treasury 
bills  may  be  issued  with  a  minimum  to 
hold  of  $10,000  and  multiples  of  $1,000. 
Where  an  $18,000  bid  is  accepted  at  the 
high  discount  rate,  and  the  percent 
awarded  at  the  high  discount  rate  was 
88%,  the  award  to  that  bidder  would  be 
$16,000,  representing  an  upward 
adjustment  fix)m  $15,840  ($18,000  x  .88) 
to  an  appropriate  multiple  to  hold.  If 
tenders  at  the  highest  accepted  rate  were 
prorated  at,  for  example,  a  rate  of  4%, 
the  award  for  a  $100,000  bid  would  be 
$10,000,  instead  of  $4,000,  in  order  to 
meet  the  minimum  to  hold  for  a  bill 
issue. 
***** 

7.  Section  356.22(b)  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 


}n*, 
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3  i6o.<c^     i.iiiiiU9iiun  uM  d u I. iion  awards. 

*  *         «         *         « 

(b)  Awards  to  competitive  bidders. 

*  *   *  When  the  bids  and  net  long 
positions  of  more  than  one  person  or 
entity  must  be  combined  as  required  by 
§  356.15(c),  such  combined  amount  will 
be  used  for  the  purpose  of  this  award 
limitation. 

8.  Appendix  A  to  Part  356  is  amended 
by  adding  to  section  (a)  a  new  paragraph 
between  the  second  and  third 
paragraphs  of  the  introductory  text  to 
read  as  follows: 

Appendix  A  to  Part  356 

ft         *         «         «        * 

(a)  Corporation — 

***** 

For  the  purpose  of  this  Part,  a 
business  trust,  such  as  a  Massachusetts 
business  trust  or  a  Delaware  business 
trust,  is  considered  to  be  a  corporation. 

***** 

|FR  Doc.  96-134  Filed  1-+-96;  8:45  am) 
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DEPARTMENT  QP  AGRICULTURE 

information  Coliection  Submitted  tc 
'*^e  Otfice  o*  Management  and  Budget 
for  Review  Under  the  Paperwork 

PedLicnon  Act 

December  28.  1995. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  UADA, 
OIRM,  Ag  Box  7630.  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Farm  Service  Agency 

Title:  General  Regulations  Governing 
the  Peanut  Warehouse  Storage  Loan  and 
Handler  Operations— 7  CFR  1446. 

Summary:  USDA  supports  the  price  of 
peanuts  by  offering  price  support  loans 
and  by  placing  limits  on  the  amount  of 
peanuts  allowed  to  be  sold  for  domestic 
edible  use.  Their  information  is  needed 
to  administer  the  program. 

Need  and  Use  of  the  Information: 
This  inforraaUon  enables  the 
Commodity  Credit  Corporation  (CCC)  to 
contract  for  warehouse  storage  and 
related  services.  For  handlers  of  contract 
additional  peanuts,  CCC  uses  the 
information  to  determine  the  amount  of 
•shrink  allowed,  the  type  of  supervision 
required,  the  amount  of  export 
obligation,  and  the  amount  of  export 
disposition  credit.  The  information 
provides  CCC  with  evidence  of 


collateral  pledged  as  security  for  peanut 
price  support  loans  which  have  been 
advanced  pursuant  to  law. 

Description  of  Respondents:  Business 
or  other  fnr-profit;  Farms. 

.v..  n/  f'.'-  of  Respondents:  150,000. 

Frt'Quency  of  Responses:  On  occasion; 
>Veokl\ .  .Monthly;  Annually. 

Total  Burden  Hours:  54,118. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  96-149  Filed  1-4-96;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLiND  OR 
SEVERELY  DISABLED 

Procurement  List   Aodifons 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
ser\ices  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  5,  1996. 
ADDRESSES:  Committee  for  Purchase 
Froir,  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  iefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
btpteniber  8.  November  3.  13,  1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  FR  46819,  55835 
and  56988)  of  proposed  additions  to  the 
Procurement  List. 

-After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
ser\'ices  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46--48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knov«i  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Basin,  Wash 

6530-01-166-9035 

Sign  Kit,  Contaminate 

9905-01-363-0871. 
9905-01-363-0874, 
9905-01-363-0878, 
9905-01-363-0879, 
9905-01-363-0880, 
9905-01-363-0881. 
9905-01-363-0882 

Services 

Administrative  Services 

General  Services  Administration, 
Federal  Supply  Service,  26  Federal 
Plaza,  New  York,  New  York 

Food  Service  Attendant  for  the 
Following  Locations 

Missouri  Air  National  Guard,  10800 

Lambert  International  Boulevard, 

Bridgeton,  Missouri 
Jefferson  Barracks  and  Base,  Building 

280,  #1  Grant  Road,  St.  Louis, 

Missouri 

Janitorial/Custodial 

Rome  Laboratories,  Griffiss  Air  Force 
Base,  New  York 

Laundry  Service 

Immigration  &  Naturalization  Service, 
201  Varick  Building,  New  York,  New 
York 
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This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  96-192  Filed  1-4-96;  8:45  am) 

HLUNQ  COOE  t820~13-M 


A*a.  dDility  of  the    -  p  -^mentation  Plan 
tc  "le  Stockpt'*^  Stew^'-dstiip  and 

Environmental  "^ ::.'»:■  Statement 

agency:  Department  ol  Energy. 
ACnON:  Notice  of  Availability. 

summary:  The  Departnient  of  Energy 
(DOE)  announces  the  availability  of  the 
Implementation  Plan  (IP)  for  the 
Stockpile  Stewardship  and  Management 
Programmatic  Environmental  Impact 
Statement  (PEIS).  The  IP  provides 
guidance  for  the  preparation  of  the  PEIS, 
records  the  issues  identified  as  a  result 
of  the  public  scoping  process,  and 
provides  information  regarding  the 
alternatives  and  issues  that  will  be 
tinalvzed  in  the  PEIS. 
ADDRESSES  AND  FURTHER  INFORMATION:  A 
copy  of  the  IP  can  be  obtained  upon 
request  by  calling  1-800-776-2765,  or 
by  mail  to:  Office  of  Reconfiguration, 
DP-25  U.S.  Department  of  Energy,  P.O. 
Box  3417  Alexandria,  Virginia  22302. 

Requests  for  the  IP  can  also  be  made 
electronically  via  computer  as  follows: 
Federal  Information  Exchange  Bulletin 
Board.  InterNet  Address:  http:// 
web.fie.com/web/fed/doe/doeoor.htm. 
Modem  Toil-Free:  1-800-783-3349  DC 
Metro  Modem:  301-258-0953. 

For  general  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  review  process,  please  contact: 
Carol  M.  Borgstrom.  Director.  Office  of 
NEPA  Policy  and  Assistance.  EH-42, 
U.S.  Department  of  Energy.  1000 
Independence  Avenue.  S.W., 
Washington  DC  20585,  (202)  586-4600 
or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  On  )une 
14,  1995,  DOE  published  a  Notice  of 
Intent  (NOI)  in  the  Federal  Register  to 
prepare  a  PEIS  on  the  Stockpile 
Stewardship  and  Management  Program 
[60  FR  31291].  A  public  comment 
period,  during  which  DOE  held  pubUc 
scoping  meetings  at  the  sites  potentially 
affected  by  the  program,  followed  the 
NOI  and  lasted  until  August  11,  1995. 
Comments  received  during  the  scoping 
period  were  considered  in  developing 
the  Stockpile  Stewardship  and 
Management  PEIS  IP. 


The  Stockpile  Stewardship  and 
Management  IP  describes  the  scope  of 
the  PEIS.  including  the  alternatives  that 
will  be  evaluated.  Eight  DOE  sites  are 
potentially  affected:  Pantex  Plant 
(Amarillo,  Texas),  Savannah  River  Site 
(Aiken.  South  Carolina),  Y-12  Plant 
(Oak  Ridge,  Tennessee),  Kansas  City 
Plant  (Kansas  City,  Missouri),  Lawrence 
Livermore  National  Laboratory 
(Livermore,  California),  Los  Alamos 
National  Laboratory  (Los  Alamos,  New 
Mexico).  Sandia  National  Laboratories 
(Albuquerque.  New  Mexico),  and  the 
Nevada  Test  Site  (Las  Vegas.  Nevada). 

The  Stockpile  Stewardship  and 
Management  Draft  PEIS  is  expected  to 
be  available  in  February  1996. 
Following  the  publication  of  the  Draft 
PEIS,  public  hearings  will  be  held  at 
potentially  affected  sites.  Information  on 
the  locations,  dates,  and  times  of  the 
public  hearings  will  be  published  in  the 
Federal  Register  at  least  15  days  prior 
to  the  first  hearing,  and  will  also  be 
made  available  by  additional 
appropriate  means,  including  the 
electronic  bulletin  board  addressed 
above. 

Signed  in  Washington.  D.C.  this  28th  of 
December.  1995. 
Victor  H.  Reis, 

Assistant  Secretary  for  Defense  Programs. 
|FR  Doc.  96-162  Filed  1-4-96;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9&-1 16-000] 

Greenwich  Energy  Partners,  L.P.; 
Notice  of  Issuance  of  Order 

January  2,  1996. 

On  December  18.  1995,  as  amended 
November  16,  1995.  Greenwich  Energy 
Partners,  L.P.  (Greenwich  Energy) 
submitted  for  filing  a  rate  schedule 
under  which  Greenwich  Energy  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Greenwich  Energy  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  Greenwich  Energy  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumption  of  liability  by  Greenwich 
Energy. 

On  December  20,  1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 


or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
hability  by  Greenwich  Energy  should 
file  a  motion  to  intervene  or  protect 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Greenwich  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Greenwich  Energy's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19,  1996. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
Lois  D.  Cashell, 
Secretory. 

[FR  Doc.  96-160  Filed  1-4-96:  8:45  am] 
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pocket  No.  CP96-1 20-000] 

Northwest  Pipeline  Corporation;  Notice 
Of  Request  Under  Blanket 
Autt)orization 

December  29, 1995. 

Take  notice  that  on  December  22, 
1995,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  the  above 
docket  a  request  for  approval  pursuant 
to  Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  and  imder  its  blanket  authority 
issued  on  September  1,  1982,  in  Docket 
No.  CP82-433,  to  construct  and  operate 
a  new  meter  station  and  lateral  to 
provide  transportation  deliveries  for 
Eastern  Energy  Marketing  (Eastern 
Energy)  to  a  new  cogeneration  plant  at 
Glenns  Ferry,  Idaho,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


the  Commission  and  open  to  public 
inspection. 

Specifically,  Northwest  states  that  it 
proposes  to  construct,  owm.  and  operate 
the  new  Glenns  Ferry  Cogeneration 
Meter  Station  and  Lateral  at  Milepost 
756.652  on  Northwest's  Ignacio  to 
Sumas  mainline  in  Section  29, 
Township  5  South,  Range  10  East, 
Elmore  County,  Idaho.  The  new  meter 
station  wrill  consist  of  two  3-inch  taps, 
two  1-inch  regulators,  one  3-inch 
turbine  meter  and  appurtenances  with  a 
maximum  daily  design  capacity  of 
approximately  3,267  Dth  per  day  at  320 
psig.  The  new  lateral  will  consist  of 
approximately  1,100  feet  of  3-inch 
pipeline  extending  from  the  meter 
station  to  a  new  10  megawatt 
cogeneration  plant  to  be  built  by  Glenns 
Ferry  Cogeneration  Partners,  Ltd. 

Northwest  further  states  that  the 
estimated  cost  to  construct  the  Glenns 
Ferry  Cogeneration  Meter  Station  and 
Lateral  is  estimated  to  cost 
approximately  $298,100.  Northwest 
indicates  that,  pursuant  to  a  facilities 
agreement  and  the  facilities 
reimbursement  provisions  of 
Northwest's  tariff.  Eastern  Energy  will 
reimburse  Northwest  for  the  actual  costs 
associated  vdth  the  construction  of  the 
meter  station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdravm  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  96-142  Filed  1-4-96;  8:45  am) 
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[Docket  No.  ER96-583-<)OC  et  al.] 

Cinergy  Services  inc  ,  et  al.,  Electric 
Rate  ana  Corporate  Regulation  Filings 

December  29,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 


1.  Cinergy  Services,  Inc. 
(Docket  No.  ER96-583-0O01 

Take  notice  that  on  December  12, 
1995.  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Industrial  Energy  Application,  Inc. 

Comment  date;  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  Engiaiiii  Power  Fool 
[Docket  No.  ER96-584-O001 

Take  notice  that  on  December  12, 
1995,  the  New  England  Power  Pool 
Executive  Committee  filed  a  signature 
page  to  the  NEPOOL  Agreement  dated 
September  1,  1971,  as  amended,  signed 
by  Houlton  Water  Company.  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Houlton  Water  Company  to  join 
the  over  90  other  electric  utilities  that 
already  participate  in  the  Pool.  NEPOOL 
further  states  that  the  filed  signature 
page  does  not  change  the  NEPOOL 
Agreement  in  any  matter,  other  than  to 
make  Houlton  Water  Company  a 
Participant  in  the  Pool. 

NEPOOL  requests  an  effective  date  of 
February  1,  1996,  for  commencement  of 
participation  in  the  Pool  by  Houlton 
Water  Company  and  requests  a  waiver 
of  the  Commission's  customary  notice 
requirements  to  permit  the  membership 
of  Houlton  Water  Company  to  become 
effective  on  that  date. 

Comment  date.- January  12,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

[Docicet  No.  ER96-585-0001 

Take  notice  that  on  December  13. 
1995,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Service  Agreements  with  Cenergy,  Inc. 
(Cenergy),  Coral  Power,  L.L.C.  (Coral) 
and  USGen  Power  Marketing  Inc. 
(USGen)  under,  PacifiCorp's  FERC 
Electric  Tariff.  Second  Revised  Voliune 
No.  3,  Service  Schedule  PPL-3. 

Copies  of  this  filing  were  supplied  to 
Cenergy.  Coral,  USGen,  the  Washington 
Utilities  and  Transportation 
Commission  and  the  Public  Utihty 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
ft-om  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 


computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bid). 

Comment  dafe;  January  12.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

[Docket  No.  ER96-586-0001 

Take  notice  that  on  Decembej  13, 
1995,  Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (Entergy  Operating 
Companies),  filed  a  revised  Network 
Integration  Service  Transmission  Tariff 
and  a  revised  Point-to-Point 
Transmission  Service  Tariff  which  upon 
acceptance  will  supersede  the  non-rate 
terms  and  conditions  of  transmission 
tariffs  filed  in  Docket  No.  ER95-112- 
000.  The  revised  tariffs  are  intended  to 
conform  with  the  Commission's  Pro 
Forma  Tariffs  contained  in  the  Open 
Access  NOPR.  The  rates  for  the  revised 
tariffs  are  unchanged  and  will  be  the 
rates  as  established  in  Docket  No.  ER95- 
112-000. 

Comment  date:  January  12.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

[Docket  No.  ER96-587-000) 

Take  notice  that  on  December  13, 
1995,  Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  new 
Generating  Municipal  Electric  Service 
Agreements  with  the  Kansas  cities  of 
Chanute.  Mulvane,  Neodesha. 
Wellington  and  Winfield,  new  firm 
transmission  service  agreements  with 
the  cities  of  Chanute  and  Wellington, 
and  revised  exhibits  to  the  firm 
transmission  service  agreements  with 
the  cities  of  Mulvane,  Neodesha  and 
Winfield.  Western  Resources  states  the 
purpose  of  this  filing  is  to  permit  the 
subject  cities  added  flexibility  in 
purchasing  power  from  third  parties. 
The  changes  are  proposed  to  become 
effective  January  1,  1996. 

Copies  of  the  filing  were  served  upon 
the  Kansas  cities  of  Chanute,  Mulvane, 
Neodesha,  Wellington  and  Winfield  and 
the  Kansas  Corporation  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ocean  Energy  Services,  Inc. 

(Docket  No.  ER96-588-000J 

Take  notice  that  on  December  12, 
1995,  Ocean  Energy  Services,  Inc. 
(OESI),  tendered  for  filing  pursuant  to 
Rule  205, 18  CFR  385.205,  a  petition  for 
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waivers  and  bianket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  date  of  the  order. 

OESI  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  OESI  sells  electric  energy  it 
proposes  to.  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
OESI  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER96-589-0001 

Take  notice  that  on  [December  13, 
1995,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
to  a  proposed  Interchange  Agreement 
with  Rainbow  Energy  Marketing 
Corporation  (Rainbow). 

The  proposed  revised  Interchange 
Agreement  will  provide  for  the 
purchase,  sale,  and  transmission  of 
capacity  and  energy  by  either  party 
under  the  following  Service  Schedules: 
(a)  SIGECO  Power  Sales,  (b)  Rainbow 
Power  Sales,  and  (c)  Transmission 
Service. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  3,  1996. 

Comment  date:  Ianuar>- 12,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  &  Light  Company 

(Docket  No.  ER96-590-0001 

Take  notice  that  on  December  13, 
1995.  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing  as 
a  change  in  rate  schedule  the  Westside 
Northern  Intertie  and  Area 
Transmission  Agreement  by  and 
between  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Bonneville)  and  Puget, 
together  with  exhibits  thereto  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  the  purchase  by  Puget  of  a 
certain  amount  of  capacity  on  a 
Bonneville  transmission  intertie  and 
also  provides  for  Puget  to  provide  to 
Bonneville  an  amount  of  electric  energy 
to  compensate  for  transmission  losses. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


0.  Western  Resources,  inc. 
(Docket  No.  ER96-591-000i 

Take  notice  that  on  January  13,  1995, 
Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  a 
participation  power  agreement  between 
Western  Resources  and  the  City  of 
Chanute,  Kansas.  The  agreement  is 
proposed  to  become  effective  June  1 , 
1996. 

A  copy  of  this  filing  was  served  upon 
the  City  of  Chanute,  Kansas  and  the 
Kansas  Corporation  Commission. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources.  Inc. 

(Docket  No.  ER96-592-000J 

Take  notice  that  on  December  13, 
1995,  Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  a 
participation  power  agreement  and  a 
firm  transmission  service  agreement 
between  Western  Resources  and  the 
Oklahoma  Municipal  Power  Authority. 
The  agreements  are  proposed  to  become 
effective  April  1,  1996. 

A  copy  of  this  filing  was  served  upon 
the  Oklaiioma  Municipal  Power 
Authority  and  the  Kansas  Corporation 
Commission. 

Comment  date:  January  12. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  Corftoration 

[Docket  No.  ER96-593-0001 

Take  notice  that  on  December  13, 
1995,  Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  contract  for  the 
provision  of  inlerchfmge  service 
between  itself  and  AES  Power  Inc. 
(AES).  The  contract  provides  for  service 
under  Schedule  J,  Negotiated 
Interchange  Service  and  OS, 
Opportimity  Sales.  Cost  support  for  both 
schedules  have  been  previously  filed 
and  approved  by  the  Commission.  No 
specifically  assignable  facilities  have 
been  or  will  be  installed  or  modified  in 
order  to  supply  service  under  the 
proposed  rates. 

FPC  requests  Commission  waiver  of 
the  60-day  notice  requirement  in  order 
to  allow  the  contract  to  become  effective 
as  a  rate  schedule  on  December  14, 
1995.  Waiver  is  appropriate  because  this 
filing  does  not  chemge  the  rate  under 
these  two  Commission  accepted, 
existing  rate  schedules. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Central  Illinois  Light  Company 
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(Docket  No.  ER96-595-0001 

Take  notice  that  on  December  14, 
1995,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61202,  and  Central  Illinois 
Public  Service  Company,  tendered  for 
filing  with  the  Commission  a  substitute 
Index  of  Customers  imder  its 
Coordination  Sales  Tariff  and  service 
agreements  for  six  new  customers. 

CILCO  requested  an  effective  date  of 
December  15, 1995. 

Copies  of  the  filing  were  served  on  all 
affected  customers,  parties  and  the 
Illinois  Commerce  Commission. 

Comment  date:  January  12, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Power  Company 

(Docket  No.  ER96-596-0001 

Take  notice  that  on  December  14, 
1995,  Duke  Power  Company  (Duke), 
tendered  for  filing  a  Transmission 
Service  Agreement  (TSA)  between 
Duke,  on  its  own  behalf  and  acting  as 
agent  for  its  wholly-owned  subsidiary, 
Nantahala  Power  and  Light  Company, 
and  Sonat  Power  Marketing  Inc.  (Sonat). 
Duke  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  Sonat  non-firm 
transmission  service  under  its 
Transmission  Service  Tariff. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER96-597-000] 

Take  notice  that  on  December  14, 
1995,  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (Jointly  referred  to  as  the  GPU 
Companies),  filed  a  Service  Agreement 
between  GPU  and  Industrial  Energy 
Applications,  Inc.  (lEA)  dated 
November  28,  1995.  This  Service 
Agreement  specifies  that  lEA  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
GPU  Companies'  Energy  Transmission 
Service  Tariff  accepted  by  the 
Commission  on  September  28,  1995  in 
Docket  No.  ER95-7091-000  and 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  28,  1995  for  the  Service 
Agreement.  GPU  has  served  copies  of 


the  filing  on  regulatory  agencies  in  New 
Jersey  and  Permsylvania  and  on  Enron. 
Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER96-598-000J 

Take  notice  that  on  December  14, 
1995,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  an  agreement  between  Niagara 
Mohawk  and  Montaup  Electric 
Company  (Montaup)  dated  November 
30,  1995,  providing  for  certain 
transmission  services  to  Montaup. 

Copies  of  this  filing  were  served  upon 
Montaup  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER96-599-0001 

Take  notice  that  on  December  14, 
1995,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and 
Commonwealth  Electric  Company  (CEC) 
dated  November  30,  1995.  providing  for 
certain  transmission  services  to  CEC. 

Copies  of  this  filing  were  served  upon 
CEC  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER96-600-000| 

Take  notice  that  on  December  14, 
1995,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and 
Cambridge  Electric  Light  Company 
(CELC)  dated  November  30,  1995, 
providing  for  certain  transmission 
services  to  CELC. 

Copies  of  this  filing  were  served  upon 
CELC  and  the  New  York  State  Public 
Service  Commission. 

Comment  c/a/e;  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER96-601-000J 

Take  notice  that  on  December  14, 
1995,  Central  Illinois  Public  Service 
Company  (CIPS)  submitted  a  Service 
Agreement,  dated  November  10,  1995, 


establishing  Cenergy,  Inc.  (Cenergy)  as  a 
customer  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of 
December  1,  1995,  for  the  service 
agreement  with  Cenergy.  Accordingly, 
CIPS  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Cenergy  and  the  Illinois  Commerce 
Commission. 

Comment  dafe;  January  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PECO  Energy  Company 

[Docket  No.  ER96-640-0001 

Take  notice  that  on  December  20, 
1995,  PECO  Energy  Company  (PECO) 
filed  a  new  Electric  Tariff  Volume  No. 
4  (Tariff).  PECO  states  that  under  the 
Tariff  it  would  offer  ta  sell  energy  at 
wholesale  to  entities  located  outside  of 
the  Pennsylvania-New  Jersey-Maryland 
Interconnection  control  area  at  market 
based  rates. 

Comment  date:  January  16.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PECO  Energy  Company 

[Docket  No.  ER96-64 1-000] 

Take  notice  that  on  December  20, 
1995,  PECO  Energy  Company  (PECO) 
filed  a  Network  Integration 
Transmission  Tariff  and  a  Point-to-Point 
Transmission  Service  Tariff.  PECO 
states  that  the  Tariffs  are  consistent  with 
the  pro  forma  tariffs  set  forth  in  the 
Notice  of  Proposed  Rulemaking  in 
Docket  No.  RM95-8-000. 

Comment  date:  January  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  thp  pnd  of  this  notice. 

Stiiiiddrd  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Np.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-159  Filed  1-4-96;  8:45  am) 

BILLING  COO£  6717-01-P 


[Condit  Project  No.  2342-WA) 

PacifiCorp  Electric  Operations;  Notice 
of  Intent  To  Hold  Public  Meeting  in 
White  Salmon,  Washington,  To 
Discuss  the  Draft  Environmental 
Impact  Statement  (DEIS)  for 
Relicensing  of  the  Condit 
Hydroelectric  Project 

December  29,  1995. 

On  December  8,  1995,  the  Draft 
Environmental  Impact  Statement  for  the 
Condit  Hydroelectric  Project  was 
distributed  to  all  parties  on  the 
Commission's  mailing  list  and  a  notice 
of  availability  was  published  in  the 
Federal  Register  The  DEIS  evaluates 
the  environmental  consequences  of  the 
proposed  relicensing  of  the  project.  The 
project  is  located  in  Skamania  and 
Klickitat  counties,  Washington. 

Two  public  meetings  have  been 
scheduled  to  be  held  in  White  Salmon, 
Washington,  for  the  purpose  of  allowing 
Commission  Staff  to  present  the  major 
DEIS  findings  and  recommendations. 
Interested  parties  will  have  an 
opportunity  to  give  oral  comment  on  the 
DEIS  for  the  Commission's  public 
record.  Comments  will  be  recorded  by  a 
court  reporter.  Individuals  will.be  given 
up  to  five  minutes  each  to  present  their 
views  on  the  DEIS. 

Meeting  Dates  &■  Times:  Monday, 
February  5  from  7:00  pm-ll:00  pm, 
Tuesday,  February  6  from  9:30  am-3:00 
pm. 

Location:  Both  meetings  will  be  held 
at  the  Park  Center  Auditoriimi,  170  NW 
Lincoln  Street,  White  Salmon, 
Washington  (the  main  entrance  to  the 
auditorium  is  from  Washington  Street). 

Comments  may  also  be  submitted  in 
writing,  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  DC  20426.  Reference 
should  be  clearly  made  to  the  Condit 
Project,  No.  2342.  All  comments  must 
be  received  by  February  21,  1996. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-143  Filed  1-4-96;  8:45  am] 
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Peoerai  Op»sn  Market  Committee; 
Domestic  Policy  Directive  of  November 
15,  1995 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  pohcy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  November  15. 
1995.'  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  a  moderation  in  the 
expansion  of  economic  activity  after  a 
strong  gain  in  the  third  quarter. 
Nonfarm  payroll  employment  increased 
further  in  October  and  the  civilian 
unemployment  rate  edged  down  to  5.5 
percent.  Industrial  production  fell 
somewhat  in  October  after  a  moderate 
rise  in  the  third  quarter.  Total  nominal 
retail  sales  were  little  changed  on 
balance  over  September  and  October. 
Single- family  housing  starts  were  up 
considerably  in  the  third  quarter.  Oixiers 
for  nondefense  capital  goods  point  to 
substantial  expansion  of  spending  on 
business  equipment  in  the  near  term; 
nonresidential  construction  has  risen 
appreciably  further.  The  nominal  deficit 
on  U.S.  trade  in  goods  and  services 
narrowed  over  July  and  August  from  its 
average  rate  in  the  second  quarter.  After 
increasing  at  elevated  rates  in  the  early 
part  of  the  year,  consumer  and  producer 
prices  have  risen  more  slowly  on 
average  in  recent  months. 

Short-term  market  interest  rates  have 
changed  little  on  balance  since  the 
Committee  meeting  on  September  26 
while  long-term  rates  have  fallen 
somewhat.  In  foreign  exchange  markets, 
the  trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  has 
declined  slightly  over  the  intermeeting 
period. 

In  October.  M2  was  unchanged  and 
M3  growth  moderated.  For  the  year 
through  October,  M2  expanded  at  a  rate 
in  the  upper  half  of  its  range  for  1995 
and  M3  grew  at  a  rate  a  bttle  above  its 
range.  Growth  in  total  doraastic 
nonfinancial  debt  has  slowed  somewhat 
in  recent  months  but  for  the  year  to  date 
remains  around  the  midpoint  of  its 
monitoring  range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  November  15,  1995, 
which  include  the  domestic  policy  directive  issued 
at  (hat  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  range  it  had  established 
on  January  31 -February  1  for  growth  of 
M2  of  1  to  5  percent,  measured  from  the 
fourth  quarter  of  1994  to  the  fourth 
quarter  of  1995.  The  Committee  also 
retained  the  monitoring  range  of  3  to  7 
percent  for  the  year  that  it  had  set  for 
growth  of  total  domestic  nonfinancial 
debt.  The  Committee  raised  the  1995 
range  for  M3  to  2  to  6  percent  as  a 
technical  adjustment  to  take  account  of 
changing  intermediation  patterns.  For 
1996.  the  Committee  established  on  a 
tentative  basis  the  same  ranges  as  in 
1995  for  growth  of  the  monetary 
aggregates  and  debt,  measured  from  the 
fourth  quarter  of  1995  to  the  fourth 
quarter  of  1996.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
Context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  slightly  greater  reserve 
restraint  or  slightly  lesser  reserve 
restraint  would  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  moderate  growth  in  M2 
or  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee.  December  27,  1995. 
Donald  L.  Kohn, 

Secretory.  Federal  Open  Market  Committee. 
|FR  Doc.  96-177  Fifed  1^-96;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-06-1 320-00-P] 

Powder  River  Regional  Coal  Team 
Activities:  Announcement  of 
Postponement  of  January  10, 1996 
Public  Meeting 

AGENCY:  Department  of  Interior, 

Wyoming. 

ACTION:  Notice  of  postponement  of 

public  meeting. 

SUMMARY:  The  Chairman  of  the  Powder 
River  Regional  Coal  Team  (RCT) 
announces  that  the  meeting  scheduled 


for  Wednesday.  January  10.  1996  has 
been  postponed  due  to  the  current 
Federal  budget  impasse. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Pierson.  Wyoming  State  Office. 
Attn.  (922).  P.O.  Box  1828.  Cheyenne. 
Wyoming  82003:  telephone  (307)  775- 
6001. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Coal  Team  meeting  will  be 
rescheduled  for  later  this  spring.  Public 
notification  will  include  a  Federal 
Register  Notice,  paid  legal  notices  in  the 
Montana  Billings  Gazette  and  the 
Wyoming  Casper  Star  Tribune;  and  BLM 
news  releases. 

A  copy  of  the  new  RCT  Charter  can 
be  obtained  after  the  partial  government 
shutdown  is  resolved  from  either  the 
Wyoming  State  Office;  Attn  922;  P.O. 
Box  1828;  Cheyenne.  WY  82003;  or  the 
Montana  State  Office;  P.O.  Box  36800; 
Billings,  Mt  59107. 
Alan  L.  Kesterke, 
Associate  State  Director,  Wyoming. 
IFR  Doc.  96-150  Filed  1-4-96;  8:45  am] 

BtLUNQ  CODE  4310-22-P 


IfrTERSTftTE  COMMERCE 

C;3MMiSSiON 

[Finance  Docket  No.  32812] 

Georgia  &  Fic^aa  naiiroad  Co.,  Inc. — 
Operatior  Exer^p'-n— Live  Oak.  ^^rry 
&  Georgia  Ranroau  Company 

Georgia  &  Florida  Railroad  Co.,  Inc. 
(G&F)  has  filed  a  notice  of  exemption  to 
operate  over  approximately  83.05  miles 
of  railroad  owned  by  Live  Oak.  Perry  & 
Georgia  Raihoad  Company  (LOP&G).' 
The  involved  trackage  is  as  follows:  (1) 
From  milepost  GB  1.0  in  Adel,  GA,  to 
milepost  77.3  in  Perry.  FL.  in  Cook, 
Lowndes  and  Brooks  Counties.  GA,  and 
Madison  and  Taylor  Counties.  FL;  and 
(2)  from  milepost  LO  45.75  in  Perry.  FL, 
to  milepost  LO  39.0  in  Foley,  FL,  in 
Taylor  County.  G&F  shall  have  the  right 
to  conduct  operations  between  the 
involved  line  of  railroad  and  a  line  over 
which  it  currently  conducts  operations.^ 


1  A  concurrently  filed  related  petition  for 
exemption  has  been  filed  in  Finance  Docket  No. 
32813.  H.  Peter  Claussen  and  Linda  C.  Claussen— 
Continuance  in  Control  Exemption — Uve  Oalc, 
Perry  6-  Georgia  Railroad  Company.  Inc.;  and  a 
concurrently  filed  related  notice  of  exemption  has 
been  filed  in  Finance  Docket  No.  32811.  Uve  Oak. 
Perry  6-  Georgia  Railroad  Company.  Inc. — 
Acquisition  and  Operation  Exemption — A  Portion 
of  Line  of  Georgia  Southern  and  Florida  Railway 
Company  and  Norfolk  Southern  Railway  Company. 

2  G&F  owns  and  operates  approximately  43.2 
miles  of  railroad  in  southwestern  Georgia,  including 
lines  in  Moultrie  and  Camilla  and  between  Valdosta 
and  Nashville.  GA.  G&F  also  leases  approximately 
58.2  miles  of  railroad  between  Albany  and  Sparks. 
GA.  and  has  trackage  rights  on  approximately  29.8 


Although  G&F  will  operate  over  the 
line.  LOP&G  will  retain  a  residual 
obligation  to  provide  common  carrier 
service.  The  parties  intended  to 
consummate  the  transaction  on  or  after 
December  15.  1995. 

This  transaction  is  related  to  Finance 
Docket  No.  32834,  Georgia  &■  Florida 
Railroad  Co.,  Inc. — Amended  Trackage 
Rights  Exemption — Georgia  Southern 
and  Florida  Railway  Company,  a 
concurrently  filed  notice  of  exemption 
under  49  CFR  1180.2(d)(7).  in  which 
G&F  seeks  to  amend  its  existing  trackage 
rights  to  be  able  to  handle  certain  traffic 
to  and  from  the  subject  line. 

This  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423.  A 
copy  of  tmy  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Mark  H. 
Sidman.  Suite  800.  1350  New  York 
Ave..  NW.,  Washington,  DC  20005- 
4797.3 

Decided:  December  20. 1995. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
[PR  Doc.  96-151  Filed  1-4-96;  8:45  am) 

BILUNO  CODE  703&-01-P 


[FInanc*  Docket  No  328i1] 

Live  Oak.  P&rry  &  Georgia  Railroad 
Company.  Inc  —Acquisition  and 
•Operation  Exemption — Line  of  Georgia 
Southern  and  Florida  Railway 
Company  and  Norfolk  Southern 
Railway  Company 

Li\  e  Odx,  Ferry  &  Georgia  Railroad 
Company,  Inc.  (LOP&G).  a  noncarrier. 
has  filed  a  notice  of  exemption  to 
acquire  and  operate  approximately 
33.05  miles  of  rail  line  fi-om  Norfolk 
Southern  Railway  Company  (NS)  and  its 
subsidiary,  Georgia  Southern  and 


miles  of  railroud  between  Sparks  and  Valdosta.  GA. 
See  Georgia  6-  Florida  Raiirooa  Co..  Inc.— 
Acquisiticn.  Lease  arid  Operation  Exemption — 
Norfolk  Southern  Railwav  Company  .•'inancr 
Docket  No  32fi«0  (KX  served  May  5,  1995) 

'  LegisUtion  to  siinset  the  Commission  on 
Decu.'nber  31,  1995.  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address.  i 


Florida  Railway  Company  (GS&F),  as 
follows:  (1)  From  milepost  GB  1.0  at 
Adel.  GA,  to  milepost  77.3  at  Perry,  FL, 
in  Cook.  Lowndes,  and  Brooks  Counties. 
GA.  and  Madison  and  Taylor  Counties, 
FL;  and  (2)  from  milepost  LO  45.75  at 
Perry.  FL.  to  milepost  39.0  at  Foley,  FL, 
in  Taylor  County.  FL.  The  transaction 
was  expected  to  be  consummated  on  or 
after  December  15.  1995. 

As  part  of  the  agreement  between  the 
parties,  NS  and  GS&F  will  acquire 
incidental  trackage  rights  over  a  portion 
of  the  rail  line  between  milepost  GB  1.0, 
at  Adel.  GA.  and  milepost  GB  3.0  for  the 
purpose  of  serving  Weyerhaeuser  Corp., 
and  any  successors  exclusively,  and 
serving  on  a  non-exclusive  basis 
industries  that  subsequently  locate  on 
that  portion  of  the  rail  Une. 

.This  proceeding  is  related  to  Finance 
Docket  No.  32813,  H.  Peter  Claussen 
and  Linda  C.  Claussen — Continuance  in 
Control  Exemption — Live  Oak,  Perry  &■ 
Georgia  Railroad  Company,  Inc.,  where 
H.  Peter  and  Linda  C.  Claussen  (the 
Claussens).  noncarrier  individuals,  have 
concurrently  filed  a  petition  for 
exemption  to  continue  to  control 
LOP&G  and  seven  other  rail  carriers 
upon  LOP&G's  becoming  a  carrier.' 

Also  concurrently  filed,  in  Finance 
Docket  No.  32812.  Georgia  &■  Florida 
Railroad  Co.,  Inc. — Operation 
Exemption — Uve  Oak,  Perry  8r  Georgia 
Railroad  Company,  is  a  notice  of 
exemption  where  Georgia  &  Florida 
Railroad  Co..  Inc.  (G&F)  seeks  an 
exemption  to  operate  over  the  line  to  be 
acquired  by  LOP&G.  LOP&G  will  retain 
a  residual  common  carrier  obligation  to 
provide  service  over  the  rail  line. 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.^  1201  Constitution 
Avenue.  NW..  Washington.  DC  20423.  A 
copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Mark  H. 
Sidnian.  Suite  800,  1350  New  York 


'  .Mthough  the  Claussens  will  own  ail  of  the 
outstanding  stock  of  LOP&G,  they  have  placed  this 
stock  in  an  irrevocable  voting  trust  pending 
Commission  action  on  the  petition  filed  in  Finance 
Docket  No.  32813.  The  Claussens  now  control 
through  stock  ownership  seven  other  rail  common 
carriers:  Georgis  &  Florida  Railroad  Co.,  Inc.: 
Albany  Bridge  Company:  Gulf  &  Ohio  Railways. 
Inc.  (operating  under  the  trade  names  Mississippi 
Delta  Railroad  in  Mississippi  and  Atlantic  &  Gulf 
Railroad  in  Georgia):  Wiregrass  Central  Railroad 
Company,  Inc.:  H&S  Railroad  Company.  Inc.; 
Piedmont  &  .\!lantic  Railroad  Co..  Inc.;  and  Rocky 
Mount  &  Western  Railrtjad  Co..  Inc. 

'Legislation  to  sunset  the  Commission  on 
December  31,  1995,  and  transfer  remaining 
functions  is  now  under  consideration  in  Congress. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  auae  and 
address. 


Avenue,  NW.,  Washington,  DC  20005- 
4797. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided;  December  19,  1995. 

By  tile  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-152  Filed  1-4-96;  8:45  am) 

BH.UNQ  CODE  7035-01-P 

[Finance  Docket  No.  32842] 

Norfolk  Southern  Railway  Company 
and  Norfolk  and  Western  Railway 
Company— Trackage  Rights 
Exemption — Burlington  Northern 
Railroad  Company 

Burlington  Northern  Railroad 
Company  (BN)  has  agreed  to  grant 
overhead  trackage  rights  to  Norfolk 
Southern  Railway  Company  (NSR)  and 
Norfolk  Western  Railway  Company 
(NW).  collectively  referred  to  as  NS. 
over  a  112-mile  line  of  railroad  between 
milepost  10.2,  at  Jacksonville.  IL.  and 
milepost  122.3,  at  Centralia.  IL.  NW  is 
a  class  I  railroad  controlled  through 
stock  owmership  by  NSR.  NSR  and  its 
rail  carrier  subsidiaries  operate  a  rail 
system  extending  throughout  the 
Southeast  and  Midwest. 

NS  contends  that  the  trackage  rights 
will  enable  it  to  have  more  efficient 
routing  of  its  trains.  Currently,  NS 
receives  coal  trains  in  interchange  from 
The  Union  Pacific  Railroad  Company  at 
E.  St.  Louis,  DL.  These  trains  then  move 
over  NS  trackage  from  E.  St.  Louis  for 
dehvery  at  Coffeen.  IL.  The  BN  trackage 
rights  will  allow  NS  to  receive  coal 
trains  in  interchange  at  Worden.  IL,  and 
move  to  Coffeen  via  NS  to  Litchfield, 
then  over  BN's  trackage  rights  between 
Litchfield/Winston  and  Sorento  and  NS 
Sorento  to  Coffeen.  NS  also  claims  that 
the  trackage  rights  will  enable  it  to 
rationalize  the  E.  St.  Louis-Sorento 
portion  of  its  E.  St.  Louis-Coffeen  hne.   ' 
The  trackage  rights  will  become 
effective  on  Jime  1.  1996. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
fiUng  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
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Commission  '  and  served  on:  Robert  J. 
Cooney,  Norfolk  Southern  Corporation, 
3  Commercial  Place.  Norfolk,  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operate,  360  ICC.  653  (1980). 

Dated:  December  29. 1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc  96-153  Filed  1-4-96;  8:45  am] 

BtLUNQ  COOC  7036-01-P 


[Finance  Oockat  No.  32747] 


Piv-"   nj"-  Ortman — Continuance  In 
Cj"":    txemption — Winamac 
S     -^ern  Railway  Company,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  under  49 
U.S.C.  10505  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-44  the  continuance  in  control  by 
Raymond  L.  Ortman  of  the  Winamac 
Southern  Railway  Company,  Inc.  (WSR), 
subject  to  standard  labor  protective 
conditions.  The  petition  for  exemption 
was  filed  because  of  the  Ortman  family 
interests  in  Kokomo  Grain  Company 
anfhCentral  Properties.  Incorporated, 
vsrnich  controls  Central  Railroad 
Company  of  Indianapolis  and  Central 
Railroad  Company  of  Indiana.  In  order 
to  insulate  himself  from  unauthorized 
control  during  the  pendency  of  this 
proceeding,  Mr.  Ortman  placed  all  of  his 
shares  of  WSR  stock  into  an 
independent  voting  trust. 
DATES:  This  exemption  will  be  effective 
on  February  4,  1996.  Petitions  to  stay 
must  be  filed  by  January  16, 1996. 
Petitions  to  reopen  must  be  filed  by 
January  25,  1996. 

ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32747  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,'  1201 


Constitution  Avenue,  N.W., 
Wa<;hingtori,  IX  20423;  and  (2)  Thomas 
F.  McFarland,  Jr.,  20  North  Wacker 
Drive,  Suite  3118,  Chicago,  IL  60606- 
3101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  f>erson  from:  DC  NEWS  & 
DATA,  INC.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289—4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.1 

Decided:  December  27, 1995. 

By  the  Commission.  Chairman  Morgan. 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  96-154  Filed  1-4-96;  8:45  am) 
BILUNa  COOC  703fr-01-4> 


'  Legislation  to  sunset  the  Commission  on 
December  31. 1995.  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 

■  Legislation  to  sunset  the  Commission  on 
December  31,  1995.  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 


[Finance  Docket  No.  32766] ' 

Portland  &  Western  Railroad,  Inc.— 

Lease  and  Operation  Exemption — 
Burlington  Northern  Railroad  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505.  the 
Commission  exempts  Portland  & 
Western  Railroad,  Inc.  (PNWR)  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343-45  to  lease  from  Burlington 
Northern  Railroad  Company  (BN)  and 
operate  five  branch  lines  totaling 
approximately  52.94  miles  of  railroad  in 
Oregon,'  specifically:  (1)  1.96  miles 
between  BN  milepost  16.87  near  Bowers 
Junction  and  BN  milepost  18.83  near 
Bendemeer;  (2)  10.77  miles  between  BN 
■  milepost  17.07  at  Bowers  Junction  and 
BN  milepost  27.84  near  Banks;  (3)  5.60 
miles  between  BN  milepost  4.68  near 
Hillsboro  and  BN  milepost  10.28  near 
Forest  Grove;  (4)  1.19  miles  between  BN 
milepost  25.52  near  St.  Marys  Junction 
and  BN  milepost  26.71  near  St.  Marys; 


and  (5)  33.42  miles  between  BN 
milepost  31.28  near  Greton  and  BN 
milepost  64.70  near  Hopmere,  subject  to 
the  standard  employee  protective 
conditions. 

DATES:  The  exemption  is  effective  on 
February  4, 1996.  Petitions  to  stay  must 
be  filed  by  January  22,  1996.  Petitions 
to  reopen  must  be  filed  by  January  30. 
1996. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32766  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,'  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423;  and  (2)  Eric  M.  Hocky,  P.O. 
Box  796,  213  West  Miner  St.,  West 
Chester,  PA  19381-0796. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  EXD  NEWS  & 
DATA,  INC.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW.,  Washington, 
ex:  20423.  Telephone:  (202)  289-4357. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.1 

Decided:  December  27, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 
Secretory. 
[FR  Doc.  96-155  Filed  l^t-96:  8:45  am) 

BILUNQ  CODE  7036-41-P 


[Docket  No.  AB-32  (Sub-No.  64X)] 

Boston  and  Maine  Corporation 
Abandonment  Exemption — Renssciae.r 
County,  NY  i 

Boston  and  Maine  Corporation  (B&M) 
has  filed  a  verified  notice  under  49  CFR 
Part  1152  Subpart  F— Exempt 
Abandonments  to  abandon  the  5.04- 
mile  Bennington  Branch  line  between 


'  This  proceeding  is  related  to  Portland  Sr  Westerrt 
Bailroad.  Inc. — Trackage  Rights  Exemption — 
Burlington  Northern  Railroad  Company,  Finance 
Docitet  No.  32765  (ICX  served  Oct.  13.  1995;  60  FR 
53434). 

3  BN  is  also  assigning  to  PNWK  4.2  miles  of 
overhead  trackage  rights  over  a  line  of  Port  of 
Tillamook  Bay  Railroad  between  Banks  and 
Schefflin  that  are  necessary  to  connect  the  BN  lines. 


'  Legislation  to  sunset  the  Commission  on 
December  31.  1995,  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 

'  The  notice  of  exemption  published  October  25, 
1995  (60  FR  54706)  did  not  provide  adequate  notice 
of  the  proposed  abandonment  (the  abandoning 
railroad  was  inadvertently  identified  as  CSX 
Transportation.  Inc.).  The  defect  in  the  notice  . 
prevented  the  exemption  from  taking  effect  as 
originally  scheduled.  This  notice  corrects  the 
ministerial  error. 


mileposts  0.00  and  5.04.  in  Hoosick, 
Rensselaer  County,  NY. 

B&M  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  and  1152.50(d)(1)  (notice  to 
government  agencies),  and  49  CFR 

1105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.CC.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  imder  49  U.S.C. 
10505(d)  must  be  filed. 

The  exemption  will  be  effective  on 
February  4,  1996,  unless  stayed.  The 
State  of  Vermont  filed  a  statement  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  on  November  17.  1995. 
Any  OF  As,  whether  filed  by  the  State  of 
Vermont  or  another  entity,  must  be  filed 
by  January  25,  1996. ^  Petitions  to  stay 
that  do  not  involve  environmental 
issues,'  any  additional  statements  of 
intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),*  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29'^  must 
be  filed  by  January  16,  1996.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  January  25,  1996.  An  original 
and  10  copies  of  any  such  filing  must  be 
sent  to  the  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.*  In 


JQn  December  21,  1995.  the  State  of  Vermont 
filed  a  petition  seeking  partial  revocation  to  allow 
it  time  to  file  an  OFA.  In  view  of  the  republication 
provided  here,  the  fietition  is  moot. 

'The  Commission  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  raised  by  a  ptarty 
cannot  be  made  before  the  exemption's  effective 
date.  See  Exemption  of  Out-of-Service  Bail  Lines,  5 
I.CC.2d  377  (1989).  Any  request  for  a  stay  should 
be  filed  as  soon  as  possible  so  that  the  Commission 
may  take  appropriate  action  before  the  exemption's 
effective  date. 

■*  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 

'Legislation  to  sunset  the  Commission  on 
December  31,  1995,  and  transfer  remaining 


addition,  one  copy  must  be  served  on 
John  R.  Nadolny,  Boston  and  Maine 
Corporation,  Iron  Horse  Park,  North 
Billerica,  MA  01862. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

B&M  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  An 
environmental  assessment  (EA) 
prepared  by  the  Commission's  Section 
of  Environmental  Analysis  (SEA)  was 
made  available  to  the  public  on  October 
27.  1995.  A  copy  of  the  EA  may  be 
obtained  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  by  January  22,  1995. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision.^ 

Decided:  December  29, 1995. 

By  the  Commission,  David  M.  Konschnilc, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  96-156  Filed  1-4-96;  8:45  am] 
BILUNQ  CODE  703S-01-P 

[Docket  No.  AB-29C  iSuc-No.  179X)] 

Norfolk  and  Western  Ra-way 
Company — Abandcnrrent  Exemption — 
in  Lynchburg,  VA 

Norfolk  and  Western  Railway 
Company  (N&W),  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
approximately  0.4  miles  of  its  line  of 
railroad  between  milepost  N-207.3  to 
milepost  N-207.7  at  Lynchburg,  VA. 

N&W  has  certified  that:  (1)  No  local  or 
overhead  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  all  overhead 
traffic  if  there  were  any,  could  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 


functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  usq  the  current  name  and  address. 

'A  decision  was  served  on  December  12,  1995, 
imposing  conditions  addressing  concerns  expressed 
by  the  U.S.  Fish  and  Wildlife  Service  about  the 
atiandonment's  effects  on  wetlands. 


period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  f.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
5, 1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  January 
16,  1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  January  25, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Ave., 
NW.,  Washington,  DC  20423.'* 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

N&W  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Bail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^  See  Exempt,  of  Bail  Abandonment — O^ers  of 
Finan.  Assist..  4  l.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 

'Legislation  to  sunset  the  Commission  on 
December  31,  1995,  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 
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assessment  (EA)  by  January  10,  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  December  28. 1995. 

By  the  Commission.  David  M.  Konschnik. 
[)irector,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
iFR  Doc.  96-^157  Filed  1-4-96;  8:45  am] 
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[Docket  No.  AB-12  (Sub-No.  170X)] 

Southern  Pacific  Transportation 
Company — Abandonment  Exemption — 
in  San  Mateo  County,  CA 

AGENCY:  Interstate  Commerce 

Conunission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  requirements  of  49  U.S.C. 
10903-06  the  abandonment  by  Southern 
Pacific  Transportation  Company  of 
approximately  2.54  miles  of  rail  line, 
known  as  the  San  Bruno  Branch,  from 
milepost  10.80,  at  or  near  the  Baden  rail 
station,  to  milepost  13.34,  at  or  near  the 
Tanforan  rail  station,  in  San  Mateo 
County,  CA.  subject  to  standard  labor 
protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  January  2",  1996.  Petitions  to  stay  or 
reopen  must  be  filed  by  January  16, 
1996. 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-12  (Sub-No.  170X),  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  1201  Constitution  Avenue. 
NW..  Washington,  DC  20423; '  and  (2) 
Petitioner's  representatives:  John 
MacDonald  Smith,  Gary  A.  Laakso. 
Southern  Pacific  Building,  One  Market 
Plaza.  San  Francisco.  CA  94105  and 
Karl  Morell.  Louis  E.  Gitomer,  Ball, 
Janik  A  Novack.  Suite  1035.  1101 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 


FOR  FURTHER  INFORMATMDN  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPi.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  DC  News  4 
Data  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW.,  Washington. 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721.) 

Decided:  December  21. 1995. 

By  the  Commission.  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-158  Filed  1-4-96;  8:45  am) 
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'  Legislation  to  terminate  the  CommiMion  on 
December  31.  1995.  is  now  pending  enactment. 
Until  further  notice,  parties  submitting  pleadings 
should  continue  to  use  the  current  name  and 
address. 


NATIONAL  COMMUNICATIONS 
SYSTEM 

industry  Executive  Subcommittee  of 
the  National  Security 
Telecommunications  Advisory 
Committee 

AGENCY:  National  Commimications 
System  (NCS),  Plans,  Customer  Service, 
and  Information  Assurance  Division. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  hidustry 
Executive  Subcommittee  of  the  National 
Security  Telecommimications  Advisory 
Committee  will  be  held  on  Wednesday, 
January  31,  1996,  from  9  a.m.  to  11:00 
a.m.  The  meeting  will  be  held  at  Booz, 
Allen  &  Hamilton,  Inc.,  8283  Greensboro 
Drive,  McLean,  VA  22102.  The  agenda 
is  as  follows: 

A.  Call  to  Order/Welcoming  Remarks 

B.  Kyi  Amendment  Status 

C.  NSTAC  XVIII  Planning  Update 

D.  Issues  Group 

E.  Information  Assurance  Task  Force 

F.  National  Information  Infrastructure 
Task  Force 

G.  Network  Security  Group 

Ehie  to  the  requirements  to  discuss 
classified  information,  in  conjimction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Etefense. 

FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  (703)  607-6221  or  write  the 
Manager,  National  Commimications 


System,  701  S.  Court  House  Road, 

Arlington,  VA  22204-2198. 

Dennis  Bodson, 

Chief,  Technology  and  Standards  Division. 

IFR  Doc.  96-140  Filed  1-4-96;  8:45  am) 
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NUCLEAP  REGu^.A  'Ocy 
COMMISSION 

[DocKet  Nos.  50-295  and  50-304) 

Comrro" wealth  Edison  Co.,  (Zion 
Nucledf  Powef  Station,  Unit  Nos.  1  and 
2);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48,  which  authorize  operation 
of  the  Zion  Nuclear  Power  Station,  Unit 
Nos.  1  and  2,  at  a  steady-state  reactor 
power  level  not  in  excess  of  3250 
megawatts  thermal.  The  facilities  are 
pressurized  water  reactors  located  at  the 
licensee's  site  in  Lake  County,  Illinois. 
The  licenses  provide,  among  other 
things,  that  the  Zion  Nuclear  Power 
Station  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

II 

Sections  m.C  and  m.D.3  of  10  CFR 
part  50,  appendix  J,  option  A,  require 
that  Type  C  local  leakage  rate  periodic 
tests  shall  be  performed  during  reactor 
shutdown  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years.  These 
requirements  are  reflected  in  the  Zion 
Technical  Specifications  (TS)  as 
requirements  to  perform  Type  C 
containment  leakage  rate  testing  in 
accordance  with  10  CFR  part  50, 
appendix  J,  and  approved  exemptions. 

m 

The  licensee  has  determined  that 
certain  containment  isolation  pathways 
have  not  been  locally  leakage  rate  tested 
(Type  C  tests)  as  required  by  option  A 
of  appendix  J  to  10  CFR  part  50.  In  a 
letter  dated  August  16.  1995,  the 
licensee  requested  relief  from  the 
requirement  to  perform  the  Type  C 
containment  leakage  rate  tests  of  certain 
penetrations  and  valves  in  these 
pathways  in  accordance  with  the 
requirements  of  sections  III.C  and  UI.D 
of  10  CFR  part  50,  appendix  J,  option  A. 
On  August  16.  1995.  the  staff  authorized 
in  writing,  continued  operation  of  the 
Zion  units  in  a  notice  of  enforcement 
discretion  (NOED)  until  such  time  as  the 


staff  acted  on  the  exemption  requests.  In 
a  letter  dated  November  20,  1995,  the 
staff  granted  the  schedular  exemptions 
requested  in  the  licensee's  letter  of 
August  16.  1995,  and  granted  schedular 
exemptions  for  the  permanent 
exemption  requests  to  allow  time  for 
additional  staff  review  and  until  final 
staff  action  could  be  taken.  In  its  letter 
of  November  28,  1995,  and 
supplemented  on  December  6.  1995.  the 
licensee  requested,  in  part,  that  certain 
schedular  exemption  requests  be 
granted  as  permanent  exemptions.  As 
requested,  the  staff  granted  permanent 
exemptions  for  the  containment 
isolation  valves  in  containment 
penetrations  P-70  and  P-99  by  letter 
dated  December  1 1 ,  1 995 . 

The  licensee's  letter  of  November  28, 
1995.  also  requested  that  the  following 
permanent  exemption  requests  be 
changed  to  schedular  exemption 
requests. 

Units  1  and  2:  ?-77,  1(2)PP0101, 
1(2)PP0102,  1(2)PP0103,  1(2)PP0104, 
Penetration  Pressurization  to 
Containment  Valve  Stat'.ons;  and  P-102, 
1(2)AOV-RC8029,  Primary  Water  to  the 
Pressurizer  Relief  Tank. 

For  Unit  1,  the  penetrations  would  be 
tested  during  the  refueling  outage  in  the 
fall  of  1995,  and  for  unit  2.  they  would 
be  tested  during  the  next  cold  shutdown 
of  sufficient  duration,  and  subsequently 
thereafter  as  required.  For  P-77  and  P- 
102,  the  staffs  letter  of  November  20. 
1995,  granted  schedular  exemptions 
until  December  31,  1995.  The  final 
action  for  these  penetrations  is 
addressed  below. 

The  licensee's  letter  of  November  28, 
1995.  also  requested  that  the  staff  grant 
a  schedular  exemption  for  penetration 
P-44.  In  a  letter  dated  December  6. 
1995.  the  licensee  withdrew  the  request 
because  it  had  recently  tested  the 
penetration  for  both  units  1  and  2  and 
intends  to  continue  to  test  the 
penetration  in  accordance  with  the 
requirements  of  10  CFR  part  50. 
appendix  J,  option  A. 

"The  final  resolution  of  the  remaining 
issues  is  provided  below. 

Pathways  Listed  in  Licensee's  Letter 
Dated  August  16, 1995 

Attachment  2  of  the  licensee's  letter  of 
August  16.  1995.  requested  permanent 
exemptions  for  components  in  the 
following  containment  penetrations: 

Units  1  and  2:  P-14.  Valve  1(2)  FCV- 
SAOIA,  Service  Air  Supply  to 
Containment;  P-19.  Valve'l(2)  MOV- 
CC9413A.  Component  Cooling  Water 
Supply  to  the  Reactor  Coolant  Pumps; 
P-34.  Valve  1(2)  DW0030. 
Demineralized  Flushing  Water  to 
Containment;  P-43.  Valve  1(2)  LCV- 


DT1003,  Reactor  Coolant  Drain  Tank 
Pump  Discharge;  P-75,  Valves  1(2) 
VC8402A.  1920HCV-VC182,  1(2) 
VC8402B,  1(2)  VC8403.  Chemical  and 
Volume  Control  to  Regenerative  Heat 
Exchanger;  P-76,  Valve  1(2)  VC8480A. 
Reactor  Coolant  Loop  Fill  Header;  P-77. 
Valves  1(2)  PPOlOl,  1(2)  PP0102.  1(2) 
PP0103.  1(2)  PP0104.  Penetration 
Pressurization  to  Containment  Valve 
Stations;  P-88.  Valve  1(2)  FCV-RV112. 
Co.ntainment  Hot  Water  Supply;  and  P- 
102.  Valve  1(2)  AOV-RC8029,  Primary 
Water  to  the  Pressurizer  Relief  Tank. 

Unit  1  on/y;  P-16,  Compression 
Fittings  on  Five  Reactor  Vessel  Leak 
Detection  System  Lines. 

As  stated  above,  the  requests  for  P-77 
and  P-102  were  changed  from 
permanent  to  schedular  exemptions. 

Also,  in  attachment  3  of  the  licensee's 
letter  of  August  16,  1995.  the  licensee 
requested  staff  concurrence  concerning 
certain  clarifications  for  the  testing  of  P- 
23.  P-44,  and  P-66. 

Schedular  Exemptions 

As  requested,  penetrations  P-77  and 
P-102  will  receive  extensions  of  the 
schedular  exemptions  granted  on 
November  20,  1995.  rather  than 
permanent  exemptions.  For  Unit  1.  the 
penetrations  were  tested  during  the 
refueling  outage  which  concluded  on 
December  17.  1995.  and  will  be  tested 
hereafter  as  required  by  Appendix  J. 
Option  A,  so  no  further  exemption  is 
needed.  For  Unit  2,  they  will  be  tested 
during  the  next  cold  shutdown  of 
sufficient  duration  (no  later  than  the 
next  refueling  outage),  and  subsequently 
thereafter  as  required.  The  staffs  review 
and  justification  for  the  schedular 
exemptions  granted  for  these 
penetrations  on  November  20,  1995. 
remains  valid  and  will  not  be  repeated 
here.  The  staff  finds  that,  on  the  basis 
stated  in  the  November  20.  1995, 
exemption,  it  is  acceptable  to  delay  the 
testing  of  P-77  and  P-102  until  the  next 
cold  shutdown  of  sufficient  duration, 
but  no  later  than  the  next  refueling 
outage,  for  Unit  2.  The  next  Unit  2 
refueling  outage  is  currently  scheduled 
for  September  1996.  Further,  the  staff 
finds  that  the  special  circumstances 
required  by  10  CFR  50.12(a)(2)(v)  are 
present  as  described  in  the  November 
20.  1995  exemption,  namely,  that  the 
requested  exemptions  provide  only 
temporary  relief  and  the  licensee  made 
good  faith  efforts  to  comply. 

P»'rm,inent  1  \empfions 

The  licensee  has  requested  permanent 
exemptions  for  several  penetrations 
because  it  is  not  possible  to  perform  the 
required  testing  with  the  current 
hardware  configurations,  such  as  the 


absence  of  test  taps  or  block  valves  that 
would  be  needed  to  perform  the  tests.  In 
each  case,  the  refief  is  not  from  testing 
through-valve  leakage  paths,  but  rather 
leakage  paths  out  of  containment 
isolation  valves  through  valve  packing, 
diaphragms,  or  compression  fittings. 
The  permanent  exemption  requests  may 
be  divided  into  three  groups,  as  follows: 

1.  P-14:  The  licensee  proposes  to  test 
the  valve  packing  by  pressurizing  it 
with  air  to  a  pressure  greater  than  or 
equal  to  Pa  and  performing  a  soap 
bubble  test  on  the  packing,  with  an 
acceptance  criterion  of  zero  observed 
bubbles.  This  vdll  be  done  at  the  normal 
Type  B  and  C  testing  frequency;  further, 
the  test  was  performed  and  passed 
during  the  recent  Unit  1  refueling 
outage  and  during  January  1995  for  Unit 
2.  Generally,  a  soap  bubble  test  cannot 
be  used  to  quantify  a  leakage  rate,  which 
is  required  by  the  regulation,  but  when 
the  observed  leakage  is  zero  (no  bubbles 
being  produced),  then  the  leakage  rate  is 
also  zero.  Therefore,  the  proposed 
testing  method  in  fact  complies  with  the 
requirements  of  Appendix  J.  Option  A. 
and  no  exemption  is  required. 

2.  P-19.  P-34.  P-43.  P-75.  P-76.  P- 
88:  In  each  case,  the  licensee  proposes 
to  test  the  valve  packing  (or.  in  the  case 
of  P-43.  the  valve  diaphragm)  by 
pressurizing  it  with  water  to  a  pressure 
greater  than  or  equal  to  1.1  P,,  and  then 
visually  examining  the  packing  or 
diaphragm  for  water  leakage,  with  an 
acceptance  criterion  of  zero  observed 
leakage.  This  will  be  done  at  the  normal 
Type  B  and  C  testing  frequency.  The 
significant  difference  between  these 
penetrations  and  P-14  isthe  use  of 
water  instead  of  air  as  the  test  medium. 
The  proposed  test,  with  water  as  the  test 
mediimi  and  with  a  zero  leakage 
acceptance  criterion,  is  conservative 
enough  to  provide  reasonable  assurance 
of  no  significant  increase  in  risk  to 
health  and  safety  of  the  public  when 
compared  to  testing  with  air.  especially 
when  considering  the  nature  of  the 
potential  leakage  paths.  The  leakage 
pathways  do  not  consist  of  through- 
valve  leakage  paths,  but  rather  leakage 
paths  out  of  containment  isolation 
valves  through  valve  packing  or 
diaphragms.  The  potential  leakage  paths 
are  small  or  restrictive,  through  packing 
openings  or  through  cracks  or  tears  in 
valve  diaphragms.  The  leakage  path  for 
a  significant  leak  to  occur  also  requires 

a  sequence  of  events  for  which  the 
probability  of  occurrence  is  low.  as 
detailed  in  the  licensees  letter  of 
August  16,  1995.  In  addition,  for  some 
of  the  systems,  seismic  support  and  the 
illation  valve  seal  water  system 
provide  additional  assurance  that  the 
risk  of  a  significant  leak  is  minimal. 
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Therefore,  the  proposed  testing  provides 
an  acceptable  alternative  to  the 
requirements  of  Appendix  J.  Option  A. 

3.  P-16  (Unit  1  only):  The  Ucensee 
proposes  to  test  the  compression  fittings 
on  five  small  lines  by  pressurizing  them 
with  air  to  a  pressure  greater  than  or 
equal  to  P.  and  performing  a  soap 
bubble  test  on  the  fittings,  with  an 
acceptance  criterion  of  zero  observed 
bubbles.  However,  these  lines  cannot  be 
locally  pressurized  to  the  test  pressure, 
so  this  will  be  done  only  during  Type 
A  tests,  which  are  required  at  a 
frequency  of  3  times  in  10  years,  instead 
of  the  Type  B  and  C  testing  interval 
(every  refueling  outage,  but  not  to 
exceed  2  years).  The  staff  will  accept  the 
proposed  testing  frequency  because 
Type  A  test  history  at  Zion  Station  has 
shown  that  this  type  of  fitting  has  not 
been  problematic.  Further,  these 
particular  fittings  have  never  caused  a 
Type  A  test  failure  by  leaking 
excessively.  As  such,  the  staff  does  not 
expect  the  lesser  testing  frequency  to 
significantly  impact  the  leak-tightness  of 
the  containment  boundary.  However, 
this  exemption  is  applicable  only  to 
Option  A  of  Appendix  J.  If  the  licensee 
adopts  Option  B  of  Appendix  J  for 
containment  leakage  rate  testing  at  Zion 
Unit  1,  the  exemption  for  P-16  is  hereby 
revoked  and  the  matter  will  have  to  be 
reexamined  under  the  requirements  of 
Option  B. 

Clarifications  for  P-23.  P-44.  and  P-66 

F-23:  1(2)  MOV-CC9414.  CC  Return 
from  the  RFC  Lube  Oil  Coolers. 

The  licensee  requested  staff 
concurrence  that  this  valve  is  a  single 
barrier  and  that'the  Type  C  test 
performed  on  the  outboard  disk  is 
adequate.  As  stated  in  the  staffs  Request 
for  Additional  Information  letter  of 
December  11,  1995,  the  staff  concurs 
with  the  licensee. 

F-44:  1(2)  PR0029,  Containment 
Sping  Return  Line  to  the  Containment. 

As  stated  above,  the  licensee 
withdrew  its  request  and  will  test  the 
penetration  in  accordance  with 
Appendix  J.  Option  A. 

P-66:  Reactor  Coolant  Pump  Seal 
Injection  System. 

The  licensee  requested  staff 
concurrence  that  the  subject  system  may 
be  considered  a  qualified  water  seal 
system  for  penetration  P-66.  In  its  letter 
of  November  28,  1995.  the  licensee 
provided  additional  details  as  to  the 
procedural  requirements  and  the  time 
frames  involved  in  the  switch  over  from 
the  injection  phase  to  cold  leg 
recirculation  using  the  containment 
sump  as  a  water  supply  The  additional 
information  indicates  that,  although 
there  may  be  a  brief  interruption  in 


sealing  water  pressure  during  switch 
over,  the  water-sealing  action  of  the 
system  would  be  essentially  continuous 
throughout  the  30-day  post-accident 
period.  Therefore,  the  staff  concurs  that 
the  subject  system  may  be  considered  a 
qualified  water  seal  system  for 
penetration  P-66. 

To  justify  granting  an  exemption  to 
the  requirements  of  10  CFR  Part  50. 
Appendix  J,  Option  A.  a  licensee  must 
show  that  the  requirements  of  10  CFR 
50.12(a)(1)  are  met.  The  licensee  stated 
that  all  its  exemption  requests  meet  the 
requirements  of  10  CFR  50.12(a)(1).  for 
the  following  reasons: 

Criteria  for  Granting  Exemptions  are 
Met  Per  10  CFR  50.12(a)(1) 

1.  The  requested  exemptions  and  the 
activities  which  would  be  allowed 
thereunder  are  authorized  by  law. 

If  the  criteria  established  in  10  CFR 
50.12(a)  are  satisfied,  as  they  are  in  this  case, 
and  if  no  other  prohibition  of  law  exists  to 
preclude  the  activities  which  would  be 
authorized  by  the  requested  exemption,  and 
there  is  no  such  prohibition,  the  Commission 
is  authorized  by  law  to  grant  this  exemption 
request. 

2.  The  requested  exemption  will  not 
present  undue  risk  to  the  public. 

As  stated  in  10  CFR  50.  Appendix  J.  Option 
A.  the  purfKJse  of  primary  containment  leak 
rate  testing  is  to  assure  that  leakage  through 
primary  containment  and  systems  and 
components  penetrating  primary 
containment  shall  not  exceed  the  allowable 
leakage  rate  values  as  specified  by  the 
Technical  Sf)ecifications  or  associated  bases 
and  to  ensure  that  the  proper  maintenance 
and  repairs  are  made  during  the  service  life 
of  the  containment  and  systems  and 
components  penetrating  primary 
containment.  The  requested  exemption  is 
consistent  with  this  intent  for  those 
p>enetrations  in  that  alternate  means  of 
ensuring  leakage  remains  acceptably  low  will 
be  performed  as  proposed  herein. 

3.  The  requested  exemption  will  not 
endanger  the  common  defense  and  security. 

The  common  defense  and  security  are  not 
in  any  way  compromised  by  this  exemption 
request. 

In  addition,  the  licensee  must  show 
that  at  least  one  of  the  special 
circumstances,  as  defined  in  10  CFR 
50.12(a)(2)  is  present.  One  of  the  special 
circumstances  that  a  licensee  may  show 
to  exist  is  that  the  application  of  the 
regulation  in  the  particular 
circumstance  is  not  necessary  to  achieve 
the  underlying  purposes  of  the  rule.  The 
purposes  of  the  rule,  as  stated  in  Section 
I  of  10  CFR  50.  Appendix  J.  Option  A. 
are  to  ensure  that:  (1)  Leakage  through 
the  primary  reactor  containment  and 
systems  and  components  penetrating 
containment  shall  not  exceed  allowable 
values,  and  (2)  periodic  surveillance  of 
reactor  containment  penetrations  and 
isolation  valves  is  performed  so  that 


proper  maintenance  and  repairs  are 
made.  The  staff  has  reviewed  the 
licensee's  proposal  and  has  concluded 
for  the  reasons  discussed  above  that  the 
proposed  alternative  tests  will  confirm 
the  integrity  of  the  subject  pathways. 
Therefore,  application  of  the  regulation 
in  this  particular  circumstance  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 


IV 

Sections  UI.C  and  III.D.3  of  10  CFR 
Part  50,  Appendix  J,  Option  A,  require 
that  Type  C  local  leak  rate  periodic  tests 
shall  be  performed  during  reactor 
shutdown  for  refueling,  or  other 
convenient  intervals,  but  in  no  case  at 
intervals  greater  than  2  years. 

The  licensee  proposes  exemptions  to 
these  sections  which  would  provide 
relief  from  the  requirement  to  perform 
the  Type  C  containment  leak  rate  tests 
of  certain  valves  in  accordance  with  the 
requirements  of  Sections  III.C  and  III.D 
of  10  CFR  Part  50,  Appendix  J.  Option 

A. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  fiuiher  determined  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)  (ii).  or  (v)  are  present 
justifying  the  exemption;  namely,  that 
the  application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule;  or  the  exemptions 
provide  only  temporary  relief  and  the 
licensee  mad^  good  faith  efforts  to 
comply. 

Therefore  the  Commission  hereby 
grants  the  following  exemptions: 

The  requirement  of  10  CFR  Part  50. 
Appendix  ).  Option  A.  to  perform  Type  C 
local  leakage  rate  periodic  tests  of 
penetrations  P-77  and  P-102  at  intervals  no 
greater  than  2  years  is  not  required.  For  P- 
77  and  P-102.  for  Unit  1.  the  penetrations 
were  tested  during  the  Unit  1  refueling 
outage  in  the  fall  of  1995.  and  for  Unit  2,  they 
will  be  tested  during  the  next  cold  shutdown 
of  sufficient  duration,  but  no  later  than  the 
next  refueling  outage  and  subsequently 
thereafter  as  required. 

The  requirement  of  10  CFR  Part  50, 
Appendix  J,  Option  A.  to  test  penetrations  P- 
19.  P-.34.  P-43,  P-75.  P-76,  and  P-88  for 
Units  1  and  2  with  air  is  not  required. 
Instead,  the  test  pressure  medium  may  be 
water.  These  tests  will  be  performed  at  the 
normal  Type  B  and  C  testing  frequency. 

The  requirement  of  10  CFR  Part  50. 
Appendix  J.  Option  A.  to  test  penetration  P- 
16  for  Unit  1  at  intervals  no  greater  than  2 
years  is  not  required.  Instead,  this 
penetration  may  be  tested  during  Type  A 
tests,  which  are  required  3  times  at 
approximately  equal  intervals  each  10  year 


service  period.  However,  if  the  licensee 
adopts  10  CFR  Part  50.  Appendix  J.  Option 
B,  for  containment  leakage  rate  testing  at 
Zion.  Unit  1.  with  the  potential  for  Type  A 
test  intervals  of  10  years,  the  exemption  for 
P-16  is  hereby  revoked. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  these  exemptions  will  not  have 
a  significant  impact  on  the  human 
environment  (60  FR  45499). 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gail  Marcus. 

ActJr\g  Director.  Division  of  Reactor  Projects — 
III/IV.  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  96-146  Filed  1-4-96:  8:45  am) 
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[Docket  No.  50-341] 

Det^o^t  Ediso^'  Co  ,  ;Fermi  2); 
Exemotion 

I 

Detroit  Edison  Company  (the  licensee) 
is  the  holder  of  Facility  Operating 
License  No.  NPF-43,  which  authorizes 
operation  of  the  Enrico  Fermi  Atomic 
Power  Plant,  unit  2  (the  facility).  The 
facility  is  a  boiling  water  reactor  located 
at  the  licensee's  site  in  Monroe  County, 
Michigan,  This  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

II 

By  letter  dated  September  1.  1995,  the 
licensee  requested,  pursuant  to  10  CFR 
50.12(a),  a  one-time  schedular 
exemption  for  Fermi,  unit  2.  from  the 
local  leak  rate  test  intervals  for  types  B 
and  C  leak  rate  tests  required  by  10  CFR 
part  50.  appendix  J,  sections  III.D.2(a) 
and  III.D.3.  types  B  and  C  tests  are 
associated  with  leakage  testing  of 
bellows,  manway  gasket  seals,  flanges, 
and  containment  isolation  valves.  The 
purpose  of  the  tests  is  to  assure  that 
leakage  through  primary  reactor 
containment  does  not  exceed  allowable 
leakage  rate  values  as  specified  in  the 
Technical  Specifications  and  that 
periodic  surveillance  is  performed. 
Sections  III.D. 2(a)  and  III.D.3  require,  in 
part,  that  types  B  and  C  tests  be 
performed  at  intervals  no  greater  than  2 
years.  The  licensee  has  proposed  a  one- 
time exemption  to  allow  a  25-percent 
extension  to  the  2-year  testing  interval. 

The  exemption  is  requested  to 
support  a  revised  outage  schedule  and 
to  avoid  the  potential  for  a  forced 
reactor  shutdown.  If  a  forced  outage  is 


imposed  to  perform  testing,  it  would 
present  imdue  hardship  and  cost  in  the 
form  of  increased  radiological  exposure. 
Furthermore,  if  a  forced  outage  is 
imposed  to  perform  the  required  testing, 
an  additional  plant  shutdown  and 
startup  will  be  required. 

Ill 

Due  to  a  lengthy  turbine  outage  and 
power  ascension  program,  the  licensee 
has  deferred  the  1996  refueling  outage 
from  March  1996  until  September  1996. 
This  will  permit  targeted  fuel  bumup  to 
be  met  so  that  cycle  6  operation  can  be 
conducted  as  planned.  However,  the  2- 
year  interval  for  performing  types  B  and 
C  tests  expires  in  April  1996,  Since 
these  tests  cannot  be  performed  when 
the  plant  is  at  power,  performance  of 
these  tests  to  meet  the  2-year  interval 
would  necessitate  a  plant  shutdown. 
Therefore,  Detroit  Edison  has  proposed 
a  one-time  exemption  to  allow  a  25- 
percent  extension  to  the  testing  interval. 
This  will  allow  for  a  maximiun  types  B 
and  C  test  interval  of  30  months  and 
will  permit  continued  plant  operation 
until  the  September  27,  1996,  outage 
date. 

The  proposed  exemption  would  add  a 
one-time  only  6-month  extension  to  the 
appendix  J  test  intervals  for  types  B  and 
C  testing.  As  stated  in  10  CFR  part  50, 
appendix  J,  the  purpose  of  the  primary 
containment  leak  rate  testing 
requirements  is  to  ensure  that  leakage 
rates  are  maintained  within  the 
Technical  Specification  requirements 
and  to  assure  that  proper  maintenance 
and  repair  is  performed  throughout  the 
service  life  of  the  containment  boundary 
components.  The  requested  exemption 
is  consistent  with  the  intent  of  10  CFR 
50.12(a),  in  that  it  represents  a  one-time 
only  schedular  extension  of  short 
duration.  The  required  leak  tests  will 
still  be  performed  to  assess  compliance 
with  Technical  Specification 
requirements,  albeit  later,  and  to  assure 
that  any  required  maintenance  or  repair 
is  performed.  As -noted  in  section 
III.D.2(a)  of  appendix  j.  it  was  intended 
that  the  testing  be  performed  during 
refueling  outages  or  other  convenient 
intervals.  Extending  the  appendix  J 
intervals  by  a  small  amount  to  reach  the 
next  refueling  outage  will  not 
significantly  impact  the  integrity  of  the 
containment  boundary,  and  therefore, 
will  not  significantly  impact  the 
consequences  of  an  accident  or  transient 
in  the  unlikely  event  of  such  an 
occurrence  during  the  6-month 
extended  period. 

Past  Unit  2  local  leak  rate  test  data 
have,  in  general,  demonstrated  good 
leak  rate  test  results.  A  combined  Type 
B  and  C  leakage  rate  was  established  by 


the  licensee  at  the  conclusion  of  the  last 
refueling  outage  and  a  running  total 
leakage  is  maintained  during  each 
operating  cycle.  This  running  total 
leakage  rate  is  73.81  standard  cubic  feet 
per  hour,  which  is  41.5  percent  of  the 
limit  of  0.6  L,.  Based  on  this  margin,  it 
is  clear  that  extending  the  test  interval 
a  maximum  of  6  months  will  not  affect 
the  overall  integrity  of  the  contairunent. 
On  September  12, 1995,  shortly  after 
the  licensee's  submittal,  the 
Commission  approved  amendments  to 
10  CFT^  Part  50,  Appendix  J,  to  adopt 
performance-oriented  and  risk  based 
approaches  to  containment  leakage 
testing.  The  new  rule  allows  licensees 
the  option  of  continuing  to  comply  with 
the  previous  Appendix  J  or  to  adopt  the 
new  performance-based  standards.  The 
new  rule  allows  for  extending  the  test 
intervals  for  up  to  5  years  for  Type  C 
tests  and  10  years  for  Type  B  tests. 
Industry  guideline  NEI  94-01  provides 
a  methodology  for  establishing  test 
frequencies  based  on  performance.  An 
interval  of  30  months  is  initially 
established  (except  for  air  locks),  with 
provisions  to  increase  the  test  intervals 
based  on  satisfactory  performance. 
Additionally,  an  extension  of  up  to  25- 
percent  of  the  test  interval  (not  to 
exceed  12  months)  is  allowed  for 
scheduling  purposes  only.  Thus,  the 
licensee's  proposal  to  extend  the 
interval  for  Type  B  and  C  tests  to  a 
maximum  of  30  months  is  within  the 
most  limiting  test  interval  that  is 
permitted  by  the  new  rule,  i.e.,  30 
months  plus  25-percent  extension  for 
scheduling. 

As  indicg^ed.  the  revised  Appendix  J 
was  not  available  when  the  licensee  was 
preparing  this  exemption  request.  The 
option  involving  performance-oriented 
and  risk-based  approaches  is  strictly 
voluntary  and  the  licensee  is  under  no 
obligation  to  adopt  it.  Adoption  of  the 
new  rule  would  require  revisions  to  the 
technical  specifications,  additional 
training,  a  number  of  planning  and 
scheduling  changes,  and  a  considerable 
amount  of  procedural  modifications  that 
are  inconsistent  with  the  time  remaining 
before  the  April  1996  end  date  for  the 
2-year  interval  for  Type  B  and  C  tests. 

IV 

Based  on  the  above,  the  staff 
concludes  that  the  licensee's  proposed 
extension  of  the  test  intervals  for  test 
components  identified  in  its  submittal  is 
acceptable.  This  is  a  one-time 
exemption  from  the  Type  B  and  C  test 
interval  requirements  as  prescribed  in 
Appendix  J.  and  is  intended  to  be  in 
effect  until  the  tests  are  performed 
during  the  fall  1996  refueling  outage. 
This  approval  is  based  on  the 
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assumption  that  all  other  tests  will  be 
conducted  in  accordance  with  the 
requirements  of  Appendix  J, 

The  Commission's  regulations  at  10 
CFR  50.12  provide  that  special 
circumstances  must  be  present  in  order 
for  an  exemption  from  the  regulations  to 
be  granted.  According  to  10  CFR 
50.12(a)(2)(ii).  special  circumstances  are 
present  whenever  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlving 
purpose  of  the  rule.  As  discussed  above, 
the  intent  of  Appendix  J  is  to  assure  that 
containment  leakage  does  not  exceed 
technical  specifications  limits,  and  the 
staff  finds  that  this  small  interval 
extension  will  not  significantly  affect 
that  assurance.  To  require  a  shutdown 
solely  for  surveillance  testing  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12, 
that  this  exemption  is  authorized  by  law 
and  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  Therefore,  the  Commission  hereby 
grants  the  exemption  from  10  CFR  Part 
50,  Appendix  J.  Sections  IlI.D.2(aJ  and 
III.D.3  to  the  extent  that  the  Appendix 
I  test  interval  for  performing  Type  B  and 
Type  C  tests  may  be  extended  by  25 
percent  until  the  fall  1996  refueling 
outage,  on  a  one-time  only  basis,  for 
Fermi  2.  as  described  in  Section  III 
above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  61576). 

Daied  at  Rockville,  Maryland  this  18th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Comniission. 
Jack  W.  Roe. 

Director.  Division  of  Reactor  Projects— lU/IV. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  96-147  Filed  1-4-96;  8;45  am) 
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Public  Service  Electric  &  Gas 
Company  and  Atlantic  City  Electric 
Company  Hope  Creek  Generating 
Station  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
57,  issued  to  Public  Service  Electric  & 
Gas  Company  and  Atlantic  City  Electric 
Company  (the  licensee),  for  operation  of 
the  Hope  Creek  Generating  Station, 
located  on  the  east  shore  of  the 
Delaware  River  in  Lower  Alloways 
Creek  Township,  Salem  County.  New 
Jersey. 

The  proposed  amendment  would 
change  Hope  Creek  Generating  Station 
Technical  Specification  (TS)  1.4. 
"Chaimel  Calibration",  to  define  actions 
required  for  channel  calibration  of 
instrument  channels  containing 
resistance  temperature  detector  or 
thermocouple  sensors. 

The  instrument  channels  affected  by 
this  calibration  issue  are  required  to  be 
operable  in  Operational  Conditions  1,  2 
and  3.  The  licensee  has  determined  this 
issue  impacts  operability  of  the  affected 
channels.  Hope  Creek  is  currently  in 
Operational  Condition  5  and  the 
affected  instrument  chaiuiels  are  not 
required  to  be  operable.  However,  the 
outage  schedule  indicates  that  the 
licensee  will  be  going  to  Operational 
Condition  3  on  February  2.  1996.  Hope 
Creek  TS  3.0.4  prohibits  entry  into  an 
operational  condition  when  the 
Limiting  Conditions  for  Operation  are 
not  met.  The  licensee  requires  3  days  to 
implement  the  change.  Therefore,  the 
licensee  requested  that  this  amendment 
request  be  approved  no  later  than 
January  31,  1996.  Since  this  schedule 
does  not  permit  the  NRC  to  publish  this 
notice  in  the  Federal  Register  with 
allowance  for  a  30-day  public  comment 
period,  the  licensee  requested  that  this 
action  be  handled  as  an  exigent  request. 

Before  issuance  of  the  proposed 
license  amendntent,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 


regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Since  no  physical  change  is  being  made  to 
the  instrumentation  channels,  or  to  any 
system  or  component  that  interfaces  with  the 
instrumentation  channels,  there  is  no  change 
in  the  probability  of  any  accident  analyzed  in 
the  UFSAR  (Updated  Final  Safety  Analysis 
Report). 

There  is  no  change  in  the  consequences  of 
an  accident.  The  proposed  change  continues 
to  ensure  the  surveillance  requirements  meet 
the  licensing  basis.  Also,  the  testing 
performed  will  continue  to  demonstrate  the 
capability  of  the  affected  instrumentation 
channels  to  respond  to  changes  in  the  state 
of  the  monitored  parameters  in  a  manner 
consistent  with  assumptions  in  the  accident 
analysis. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  does  not  result  in 
any  design  or  physical  configuration  changes 
to  the  instrumentation  channels.  Operation 
incorporating  the  proposed  change  will  not 
impair  the  instrumentation  channels  from 
performing  as  provided  in  the  design  basis. 
By  aligning  the  TS  to  be  consistent  with  the 
current  calibration  practice  we  v/ill  prevent 
the  possibility  for  unnecessary  removal  and 
potential  damage  of  the  temperature 
detectors  (for  sensor  calibration).  The 
instrument  channels  will  continue  to 
function  as  assumed  in  the  accident  analyses. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Since  the  proposed  change  does  not 
involve  the  addition  or  modification  of  plant 
equipment,  is  consistent  with  the  intent  of 
the  existing  Technical  Specifications,  is 
consistent  with  the  current  industry  practices 
as  outlined  in  NUREG  1433.  "Standard 
Technical  Specifications  General  Electric 
Plants.  BWR/4'"  Revision  1  and  is  consistent 
with  the  design  basis  of  the  Instrumentation 
Systems  and  the  accident  analysis,  no  action 
will  occur  that  will  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
v»dthin  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  6bmmission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building,  2120  L  Street,  NW., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  5,  1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  part.y  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
Pennsville  Public  Library,  190  S. 
Broadway.  Pennsville,  New  Jersey 
08070.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be.affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proveo,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  part'^ . 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hesuing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  A-ny  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
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number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  M.J.  Wetterhahn,  Esquire. 
Winston  and  Strawn,  1400  L  Street. 
NW..  Washington.  DC  20005-3502 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  28.  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelraan  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Fennsville  Public  Library,  190  S. 
Broadway,  Pennsville.  New  Jersey 
08070. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  January  1996. 

For  The  Nuclear  Regulatory  Ckimmission. 
David  H.  Jafife. 

Senior  Project  Manager.  Project  Directorate 
1-2,  Division  of  Reactor  Projects— l/U,  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  96-144  Filed  1-4-96;  8:45  am) 
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[Docket  No.  50-155] 

Consumers  Power  Company  Big  Rock 
Point  Plant;  Environmental 
Assessment  and  Finding  of  ^4o 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
Part  50.  Appendix  J,  Paragraph 
m.D.l.(a).  Type  A  Tests,  to  the 
Consumers  Power  Company  (CPCo  or 
the  licensee),  for  operation  of  the  Big 
Rock  Point  Plant  (BRP).  located  in 
Charlevoix  County.  Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirement  of  10 
CFR  Part  50.  Appendix  J.  (Option  A], 
Paragraph  in.D.l.(a).  for  a  one-time 
schedular  extension  for  the  Type  A  test 


(containment  integrated  leak  rate  test 
(ILRT))  of  approximately  12  months, 
from  the  1996  refueling  outage  to  the 
1997  refueling  outage. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  November  8,  1995. 

The  Need  for  the  Proposed  Action 

The  current  ILRT  requirements  for  Big 
Rock  Point  as  set  forth  in  Appendix  J. 
are  that  a  set  of  three  Type  A  tests  must 
be  performed  at  approximately  equal 
intervals  during  each  10-year  period 
service  period.  Also,  the  third  test  of 
each  set  shall  be  conducted  when  the 
plant  is  shut  down  for  the  10-year  plant 
inservice  inspections  (ISI).  The  previous 
Type  A  test  was  performed  in  Feburary 
1992.  The  first  of  the  fourth  10-year 
period  Type  A  tests  is  currently 
scheduled  to  be  performed  in  January 
1996. 

The  licensee  has  requested  a 
schedular  exemption  from  the 
requirement  in  10  CFR  Part  50, 
Appendix  J,  (Option  A).  Section 
II!.D.l.(a)  to  perform  certain  Type  A 
tests  at  "approximately  equal  time 
intervals."  Specifically,  the  proposed 
exemption  would  allow  CPCo  to  delay 
the  Type  A  test  until  the  January  1997 
refueling  outage.  The  interval  between 
the  Type  A  tests  would  increase  from  47 
months  to  59  months. 

Environment  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  the  Big  Rock  Point 
Plant  to  show  adequate  containment 
performance.  The  licensee  will  continue 
to  be  required  to  conduct  Type  B  and 
Type  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  tests  results.  It  is  also  noted  that  the 
licensee  would  perform  a  general 
inspection  of  accessible  interior  or 
exterior  surfaces  of  the  containment 
structures  and  components  although  it 
is  only  required  by  Appendix  J  to  be 
conducted  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary. 


The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  the  allp.wable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  invblve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  Related  to  the  Operation  of 
Big  Rock  Point  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  November  20,  1995,  the  staff 
consulted  with  the  Michigan  State 
official.  Mr.  Dennis  Hahn  of  the  Nuclear 
Facilities  and  Environmental 
Monitoring  Section.  Office  of  the 
Department  of  PubUc  Health,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact   ' 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 


UMI 


For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  8.  1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Pubhc  Document  Room. 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington  DC,  and  at  the  local 
public  document  room  located  at  the 
North  Central  Michigan  College.  1515 
Howard  Street.  Petoskey.  MI  49770. 

Dated  at  Rockville,  Maryland,  this  19th  da . 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Linh  N.  Tran, 

Project  Manager,  Project  Directorate  IIl-I, 
Division  of  Reactor  Projects — III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-145  Filed  1-4-96;  8:45  am] 
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C^-'CE  DF  PERSONNEL 
MANAGEMENT 

Nu'  ce  J*  T'ention  to  Request 
^eciearance  ot  liitorrration  Collection, 
Sf  3102  I 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  intends  to 
submit  to  the  Office  of  Management  and 
Budget  a  request  for  reclearance  of  an 
information  collection.  SF  3102, 
Designation  of  Beneficiary  Federal 
Employees  Retirement  System,  is  used 
by  employees  and  annuitants  covered 
under  the  Federal  Employees 
Retirement  System  to  designate  a 
beneficiary  to  receive  any  lump  sum 
due  in  the  event  of  his/her  death. 

Approximately  1.136  SF  3102  forms 
are  completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  burden  is  284 
hours. 

For  copies  of  this  proposal,  contact 
Jim  Farron  on  (202)  418-3208.  or  E-mail 
to  jmfarron@mail.opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  pubUcation. 
ADDRESSES:  Send  or  deliver  comments 
to — Daniel  A.  Green.  Chief,  Retirement 
and  Insurance  Service,  FERS  Division, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street.  NW.  Room  4429. 
Washington.  DC  20415 

'OR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION — CONTACT: 
Mdiy  Beth  Smith-Tuuniey,  Management 
Services  Division.  (202)  606-0623. 


US.  Office  of  Personnel  Management. 

Lorraine  A   Grepn.   - 

Deputy  Director. 

(FR  Doc  96-1 1 7  Filed  1-4-96;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submittea  *q'  ^MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Statement 
Regarding  Contributions  and  Support. 

(2)  Form(s)  submitted:  G-134. 

(3)  OMB  Number:  3220-0099. 

(4)  Expiration  date  of  current  OMB 
clearance:  November  30.  1995. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  300. 

(8)  Total  annual  responses:  300. 

(9)  Total  annual  reporting  hours:  92. 

(10)  Collection  description: 
Dependency  on  the  employee  for  one- 
half  support  at  the  time  of  the 
employee's  death  can  be  a  condition 
affecting  eligibility  for  a  survivor 
annuity  provided  for  imder  Section  2  of 
the  Railroad  Retirement  Act.  One-half 
support  is  also  a  condition  which  may 
negate  the  public  service  pension  offset 
in  Tier  I  for  a  spouse  or  vddow(er). 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  for  Chuck 
Mierzvva,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Raifroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230.  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 
Ron  Hodapp. 
.\cting  Clearance  Officer. 
FR  Doc  96-141  Filed  1-4-96;  8:45  am] 

BILLING  CODE  '906-Ci-M 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Peieas*  No.  36-26446] 

Filinqs  J -aer  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

December  29. 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  A.lfinterested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  decl2iration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
January  22.  1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Arkansas  Power  &■  Light  Company  (70- 
7571) 

Arkansas  Power  &  Light  Company 
("AP&L"),  425  West  Capitol  Avenue, 
40th  Floor,  P.O.  Box  551,  Little  Rock, 
Arkansas  72201,  a  subsidiary  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  a  post -effective 
amendment  to  its  application  under 
sections  9(a)  and  10  of  the  Act  and  rule 
54  thereunder. 

By  prior  Commission  orders,  dated 
December  20,  1988  and  July  7,  1989 
(HCAR  Nos.  24787  and  24917, 
respectively)  ("Orders"),  AP&L  was 
authorized  to  enter  into  a  fuel  lease, 
dated  as  of  December  22,  1988 
("Lease"),  with  River  Fuel  Trust  #1 
("Trust"),  under  which  AP&L  leases 
nuclear  fuel  required  for  use  at  its 
Arkansas  Nuclear  One  Generating 
Station  ("ANO").  Under  the  terms  of  the 
Lease,  the  Trust  makes  payments  to 
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suppliers,  processors  and  manufactiirers 
necessary  to  provide  nuclear  fuel  for 
ANO.  or  AP&L  makes  such  payments 
and  is  reimbursed  by  the  Trust. 

In  accordance  with  the  terms  of  the 
Orders,  APftL  consented  to  allow  the 
Trust  to  finance  the  acquisition  of  up  to 
5250  million  of  nuclear  fuel  through:  (1) 
A  maximum  commitment  of  $65  million 
under  a  Credit  Agreement,  dated  as  of 
December  22.  1988  ("Credit 
Agreement"),  with  Union  Bank  of 
Switzerlan4,  Houston  Agency  ("Bank"); 
and  (2)  the  issuance  by  the  Trust  of  up 
to  $185  million  of  secured  notes 
("Secured  Notes")  pursuant  to  secured 
note  agreements  entered  into  with 
certain  institutional  lenders. 

Under  the  Credit  Agreement,  the 
Trust  may  issue  and  sell  its  commercial 
paper  thitjugh  an  agent  under  a 
Depositary  Agreement  supported  by  an 
irrevocable  direct-pay  letter  of  credit 
issued  by  the  Bank.  Alternatively,  the 
Trust  can  make  revolving  credit 
borrowings  from  the  Bank  evidenced  by 
the  Trust's  promissory  notes. 

In  order  to  obtain  more  flexibility  for 
its  nuclear  fuel  acquisition  program  and 
because  of  favorable  conditions  in  the 
commercial  paper  market,  AP4L  now 
proposes  that  the  Trust  enter  into  either: 
(1)  An  amendment  to  the  Credit 
Agreement  increasing  the  maximum 
commitment  thereunder  to  $250  million 
("Amended  Credit  Agreement");  or  (2)  if 
alternative  bank  financing  becomes 
available  on  more  favorable  terms,  a 
new  credit  agreement  in  replacement  of 
the  Credit  Agreement  providing  for  a 
maximum  commitment  of  $250  million 
("Successor  Credit  Agreement"). 

Under  the  terms  of  the  Lease,  the 
Trust  may  not  amend  the  Credit 
Agreement  or  enter  into  any  successor 
credit  agreement  without  the  consent  of 
AP&L.  Authorization  is  requested  for 
AP4L  to  consent  to  the  execution  by  the 
Trust  of  the  Amended  Credit  Agreement 
or  Successor  Credit  Agreement; 
provided,  however,  that*  (1)  The  Trust's 
combined  obligations  under  the 
Amended  Credit  Agreement  or 
Successor  Credit  Agreement  and  the 
outstanding  Secured  Notes  shall  at  no 
time  exceed  the  $250  million  currently 
authorized  by  the  Commission;  and  (2) 
all  of  the  other  terms  and  conditions  of 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  shall 
continue  to  be  within  the  parameters 
authorized  by  the  Orders. 

Louisiana  Power  &■  Light  Company  (70- 
7580) 

Louisiana  Power  k  Light  Company 
("LPAL  "),  639  Loyola  Avenue.  New 
Orleans,  Louisiana  70113.  a  subsidiary 
of  Entergy  Corporation,  a  registered 


holding  company,  has  filed  a  post- 
effective  amendment  to  its  application 
under  sections  9(a)  and  10  of  the  Act 
and  rule  54  thereimder. 

By  prior  Commission  orders,  dated 
February  2.  1989  and  January  24.  1991 
(HCAR  Nos.  24810  and  25246. 
respectively)  ("Orders").  LP4L  was 
authorized  to  enter  into  a  Fuel  Lease, 
dated  as  of  January  31.  1989  ("Lease"), 
with  River  Fuel  Company  #2,  Inc 
("River  Fuel"),  under  which  LP&L 
leases  nuclear  fuel  required  for  use  at  its 
Waterford  3  nuclear  generating  unit 
("Waterford  3").  Under  the  terms  of  the 
Lease,  River  Fuel  makes  payments  to 
suppliers,  processors  and  manufacturers 
necessary  to  provide  nuclear  fuel  for 
Waterford  3,  or  LP4L  makes  such 
payments  and  is  reimbursed  by  River 
Fuel. 

In  accordance  with  the  terms  of  the 
Orders.  LP&L  consented  to  allow  River 
Fuel  to  finance  the  acquisition  of  up  to 
$160  million  of  nuclear  fuel  through:  (1) 
A  maximum  commitment  of  $65  million 
under  a  Credit  Agreement,  dated  as  of 
January  31.  1989  ("Credit  Agreement"), 
with  The  Bank  of  New  York  ("Bank"); 
and  (2)  the  issuance  by  River  Fuel  of  up 
to  $95  million  of  secured  notes 
("Secured  Notes")  pursuant  to  Secured 
Note  Agreements  entered  into  with 
certain  institutional  lenders. 

LInder  the  Credit  Agreement.  River 
Fuel  may  issue  and  sell  its  commercial 
paper  through  an  agent  under  a 
Depositary  Agreement  supported  by  an 
irrevocable  direct-pay  letter  of  credit 
issued  by  the  Bank.  Alternatively,  River 
Fuel  can  make  revolving  credit 
borrowings  from  the  Bank  evidenced  by 
River  Fuel's  promissory  notes. 

In  order  to  obtain  more  flexibility  for 
its  nuclear  fuel  acquisition  program  and 
because  of  favorable  conditions  in  the 
commercial  paper  market.  LP&L  now 
proposes  that  River  Fuel  enter  into 
either:  (1)  An  amendment  to  the  Credit 
Agreement  increasing  the  maximum 
commitment  thereunder  to  $160  million 
("Amended  Credit  Agreement");  or  (2)  if 
alternative  bank  financing  becomes 
available  on  more  favorable  terms,  a 
new  credit  agreement  in  replacement  of 
the  Credit  Agreement  providing  for  a 
maximum  commitment  of  $160  milUon 
("Successor  Credit  Agreement") 

Under  the  terms  of  the  Lease.  River 
Fuel  may  not  amend  the  Credit 
Agreement  or  enter  into  a  Successor 
Credit  Agreement  without  the  consent 
of  LF4L.  Authorization  is  requested  for 
LPftL  to  consent  to  the  execution  by 
River  Fuel  of  the  Amended  Credit 
Agreement  or  Successor  Credit 
Agreement;  provided,  however,  that:  (1) 
River  Fuel's  combined  obligations  under 
the  Amended  Credit  Agreement  or 


Successor  Credit  Agreement  and  the 
outstanding  Secured  Notes  shall  at  no 
time  exceed  the  $160  million  currently 
authorized  by  the  Commission;  and  (2) 
all  of  the  other  terms  and  conditions  of 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  shall 
continue  to  be  within  the  parameters 
authorized  by  the  Orders. 

System  Energy  Resources,  Inc.  (70-7604) 

System  Energy  Resources,  Inc. 
("SERI").  1340  Echelon  Parkway, 
Jackson,  Mississippi  39213.  a  subsidiary 
of  Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application 
under  sections  9(a)  and  10  of  the  Act 
and  rule  54  thereunder. 

By  prior  Commission  orders,  dated 
February  21.  1989.  February  23,  1989 
and  July  7.  1989  (HCAR  Nos.  24825. 
24827  and  24919.  respectively) 
("Orders").  SERI  was  authorized  to 
enter  into  a  Fuel  Lease,  dated  as  of 
February  24.  1989  ("Lease"),  with  River 
Fuel  Funding  Company  #3.  Inc.  ("River 
Fuel"),  under  which  SERI  leases  nucleai 
fuel  required  for  use  at  its  Grand  Gulf 
Nuclear  Generating  Station  ("Grand 
Guir').  Under  the  terms  of  the  Lease. 
River  Fuel  makes  payments  to  suppliers 
processors  and  manufacturers  necessary 
to  provide  nuclear  fuel  for  Grand  Gulf, 
or  SERI  makes  such  payments  and  is 
reimbursed  by  River  Fuel. 

In  accordance  with  the  terms  of  the 
Orders.  SERI  consented  to  allow  River 
Fuel  to  finance  the  acquisition  of  up  to 
$250  million  of  nuclear  fuel  through:  (1) 
A  maximum  commitment  of  $70  million 
under  a  Credit  Agreement,  dated  as  of 
February  24,  1989  ("Credit 
Agreement"),  with  Union  Bank  of 
Switzerland,  Houston  Agency  ("Bank"); 
and  (2)  the  issuance  by  River  Fuel  of  up 
to  $180  million  of  secured  notes 
("Secured  Notes")  pursuant  to  Secured 
Note  Agreements  entered  into  with 
certain  institutional  lenders. 

Under  the  Credit  Agreement,  River 
Fuel  may  issue  and  sell  its  commercial 
paper  through  an  agent  under  a 
Depositary  Agreement  supported  by  an 
irrevocable  direct-pay  letter  of  credit 
issued  by  the  Bank.  Alternatively,  River 
Fuel  can  make  revolving  credit 
borrowings  from  the  Bank  evidenced  by 
River  Fuel's  promissory  notes. 

In  order  to  obtain  more  flexibility  for 
its  nuclear  fuel  acquisition  program  and 
because  of  favorable  conditions  in  the 
commercial  paper  market,  SERI  now 
proposes  that  River  Fuel  enter  into 
either:  (1)  An  amendment  to  the  Credit 
Agreement  increasing  the  maxim imi 
commitment  thereunder  to  $250  million 
("Amended  Credit  Agreement");  or  (2)  if 
alternative  bank  financing  becomes 


available  on  more  favorable  terms,  a 
new  credit  agreement  in  replacement  of 
the  Credit  Agreement  providing  for  a 
maximum  commitment  of  $250  million 
("Successor  Credit  Agreement"). 

Under  the  terms  of  the  Lease,  River 
Fuel  may  not  amend  the  Credit 
Agreement  or  enter  into  a  Successor 
Credit  Agreement  without  the  consent 
of  SERI.  Authorization  is  requested  for 
SERI  to  consent  to  the  execution  by 
River  Fuel  of  the  Amended  Credit 
Agreement  or  Successor  Credit 
Agreement;  provided,  however,  that:  (1) 
River  Fuel's  combined  obligations  under 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  and  the 
outstanding  Secured  Notes  shall  at  no 
time  exceed  the  $250  million  currently 
authorized  by  the  Commission;  and  (2) 
all  of  the  other  terms  and  conditions  of 
the  Amended  Credit  Agreement  or 
Successor  Credit  Agreement  shall 
continue  to  be  within  the  parameters 
authorized  by  the  Orders. 

Atlanta  Gas  Light  Company,  et  al.  (70- 
8749) 

Atlanta  Gas  Light  Company  ("AGL"), 
a  gas  public-utility  holding  company 
exempt  from  registration  under  section 
3(a)(2)  of  the  Act  pursuant  to  rule  2 
thereunder,  and  AGL  Resources.  Inc. 
("AGLR"  and,  together  with  AGL, 
"Applicants"),  a  wholly  owned 
subsidiary  of  AGL,  both  located  at  303 
Peachtree  Street,  N.E.,  Atlanta.  Georgia 
30308.  have  filed  an  application  under 
sections  3(a)(1).  3(a)(2),  9(a)  (2)  and  10 
of  the  Act. 

The  Applicants  requests  an  order:  (1) 
Authorizing  AGLR  to  acquire  directly 
all  of  the  outstanding  common  stock  of 
AGL  and  indirectly  all  of  the 
outstanding  shares  of  Chattanooga  Gas 
Company  ("Chattanooga"),  a  gas  utility 
subsidiary  of  AGL;  (2)  granting  AGLR  an 
exemption  under  section  3(a)(1)  from  all 
provisions  of  the  Act.  except  section 
9(a)(2)  thereof;  and  (3)  granting  AGL  an 
exemption  under  section  3(a)(2)  from  all 
provisions  of  the  Act.  except  section 
9(a)(2)  thereof. 

Both  AGL  and  Chattanooga  are  "gas 
utility  companies"  as  defined  under 
section  2(a)(4)  of  the  Act  and  thus  are 
"public  utility  companies"  as  defined  in 
section  2(a)(5)  of  the  Act.  AGL  supplies 
natural  gas  distribution  service  to  the 
public  in  certain  areas  of  Georgia  and 
Chattanooga  supplies  natural  gas 
distribution  and  transportation  service 
to  customers  in  certain  areas  of 
Tennessee. 

AGL  also  has  a  number  of  artivp 
subsidiaries  that  are  not '  pul)h(   Litilj!\ 
companies"  as  defined  in  the  Act  These 
include:  (i)  Georgia  Gas  Servicp 
Company,  which  provides  liqu'f;-*! 


petroleum  gas  service  to  customers  in 
Georgia  and  Alabama;  (ii)  Georgia  Gas 
Company,  which  engages  in  gas 
production  activities;  (iii)  Georgia 
Energy  Company,  which  provides 
natural  gas  vehicle  conversion  services; 
(iv)  AGL  Energy  Services,  Inc.;  and  (v) 
Trustees'  Investments,  Inc..  which  is 
engaged  in  real  estate  development. 

The  transaction  would  be 
accomplished  pursuant  to  an  agreement 
and  plan  of  merger  ("Merger 
Agreement")  to  be  entered  into  among 
AGL,  .AGLR  and  a  special  purpose 
subsidiary  of  AGLR  ("Merger  Sub"). 
Under  the  Merger  Agreement.  Merger- 
Sub  would  be  merged  with  and  into 
AGL  (Merger")  emd  each  outstanding 
share  of  common  stock  of  Merger-Sub 
would  be  converted  into  one  share  of 
common  stock  of  AGL.  In  addition, 
pursuant  to  the  Merger,  each 
outstanding  share  of  AGL  common  stock 
would  be  converted  into  one  share  of 
AGLR  common  stock.  Upon 
consummation  of  the  Merger,  each 
person  that  would  own  AGL  common 
stock  immediately  prior  to  the  Merger 
would  own  a  corresponding  nimiber  of 
outstanding  shares  of  AGLR  common 
stock,  and  AGLR  would  own  all 
outstanding  AGL  common  stock. 

Subsequent  to  the  Merger.  AGL  would 
transfer  to  AGLR,  by  stock  dividend  or 
otherwise,  the  common  stock  of  all  of  its 
subsidiaries  other  than  Chattanooga.  All 
such  subsidiaries  (with  the  exception  of 
AGL  Energy  Services,  Inc.,  which  would 
be  a  direct  subsidiary  of  AGLR)  would 
then  become  subsidiaries  of  a  separate 
wholly-owned  subsidiary  of  AGLR.  AGL 
would  continue  to  own  all  of  the    . 
outstanding  common  stock  of 
Chattanooga. 

AGLR  asserts  that,  following  the 
consummation  of  the  proposed 
restructuring,  it  would  be  a  public- 
utility  holding  company  entitled  to  an 
exemption  under  section  3(a)(1)  of  the 
Act.  AGLR  states  that  it  and  AGL.  the 
public-utility  subsidiary  from  which 
AGLR  would  derive  a  material  part  of  its 
income,  would  be  predominately 
intrastate  in  character.  AGLR  and  AGL 
would  carry  on  their  business 
substantially  within  the  State  of 
Georgia,  the  state  where  they  are 
organized,  and  Chattanooga  would  not 
provide  a  material  part  of  AGLR's 
income.  In  addition.  AGL  asserts  that  it 
would  continue  to  be  entitled  to 
exemption  under  section  3(a)(2)  of  the 
Art  because,  after  the  Merger,  it  would 
remain  predominately  a  public-utility 
(  ompanv  whose  operations  as  such  do 
not  extend  beyond  Georgia  and 
Tennessee. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  96-175  Filed  1-4-96;  8:45  am) 
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[Investment  Company  Act  Release  No. 
21642;  812-8902] 

DFA  Investment  Dimensions  Group 
Inc.,  et  al.;  Notice  of  Application 

December  29,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  DFA  Investment 
Dimensions  Group  Inc.  ("DFAIDG"), 
The  DFA  Investment  Trust  Company 
("DFATTC"),  and  Dimensional  Fund 
Advisors  Inc.  ("DFA"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  6(c)  of  the  Act  from 
section  12(d)(1)  of  the  Act.  under 
sections  6(c)  and  17(b)  of  the  Act  from 
section  17(a)  of  the  Act,  and  pursuant  to 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder  permitting  certain  joint 
transactions. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  an  open-end 
management  investment  company,  DFA 
International  Asset  Allocation  Fund  (the 
"Fund"),  to  invest  substantially  all  its 
assets  in  the  shares  of  four  series  of 
another  open-end  management 
investment  company,  DFATTC  (the 
"Underlying  Series"). 
FILING  DATES:  The  application  was  filed 
on  March  18,  1994  and  amended  on 
August  31.  1995  and  December  13, 
1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  23, 1996.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretan,-. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  26549. 
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Applicants,  1299  Ocean  Avenue,  11th 
Floor.  Santa  Monica,  CA  90401. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563.  or  C.  David  Messman, 
Branch  Chief,  at  f202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  DFAIDG.  a  Maryland  corporation. 
is  a  registered  open-end  management 
investment  company  currently 
comprised  of  twenty- four  series,  seven 
of  which  currently  serve  as  "feeder 
funds"  for  certain  series  of  DFAITC.  a 
Delaware  business  trust  and  a  registered 
open-end  management  investment 
company,  in  a  master  fund-feeder  fund 
relationship.  All  such  series  are  no  load 
funds.  The  shares  of  DFAIDG  are  sold  to 
institutional  investors,  including 
qualified  pension  and  profit-sharing 
plans,  endowment  funds  and 
foundations,  and  clients  of  registered 
investment  advisers. 

2.  DFA  is  engaged  in  the  business  of 
providing  investment  management  and 
administrative  services  to  institutional 
investors,  including  DFAIDG  and 
DFAITC,  and  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 

3  Because  DFA  serves  as  investment 
adviser  to  both  DFAITC  and  DFAIDG, 
and  DFAITC  and  DFAIDG  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services,  DFAITC  and 
DFAIDG  are  part  of  the  same  "group  of 
investment  companies,"  as  defined  in 
rule  lla-3  under  the  Act. 

4.  Applicants  request  that  the  relief 
sought  herein  also  apply  to  any  future 
registered  mvestment  company  that  is 
advised  by  DFA.  or  any  entity 
controlling,  controlled  by.  or  under 
common  control  with  DFA,  that 
operates  in  accordance  with  the 
conditions  to  the  requested  order,  and 
that  is  a  member  of  the  same  "group  of 
investment  companies."  as  defined  in 
rule  lla-3. 

5.  DFAIDG  proposes  to  organize  the 
Fund  as  a  new  series.  The  Fund  will 
invest  substantially  all  of  its  assets  in 
the  shares  of  four  series  of  DFAITC.  The 
Japanese  Small  Company  Series,  The 
United  Kingdom  Small  Company  Series, 
The  Continental  Small  Company  Series, 
and  The  Pacific  Rim  Small  Company 
Series. 

6.  The  Fund  will  be  designed  for 
investors  who  wish  to  achieve  their 


investment  objective  of  long-term 
capital  appreciation  by  investing  in  one 
mutual  fund  that  provides  for 
investment  in  four  series  of  DFAITC 
which  invest  in  stocks  of  small 
Japanese.  United  Kingdom.  European, 
and  Pacific  Rim  companies, 
respectively,  and  professional  asset 
allocation  of  investments  among  such 
series  provided  by  DFA. 

7.  The  investment  objective  of  each 
Underlying  Series  is  to  achieve  long- 
term  capital  appreciation.'  Each 
Underlying  Series  will  invest 
principally  in  readily  marketable  foreign 
equity  securities  of  small  companies 
that  are  organized  or  located  in  limited 
and  specified  geographic  areas.  Thus, 
the  Japanese  Small  Company  Series  will 
invest  principally  in  stocks  of  small 
companies  that  are  located  in  Japan.  The 
United  Kingdom  Small  Company  Series 
will  invest  principally  in  stocks  of  small 
companies  that  are  organized  in  the 
United  Kingdom.  The  Continental  Small 
Company  Series  will  invest  principally 
in  stocks  of  small  companies  that  are 
organized  under  the  laws  of  certain 
European  countries,  including.  France. 
Germany.  Italy,  Switzerland,  the 
Netherlands,  Sweden,  Belgium.  Norway. 
Spain.  Austria.  Finland  and  Denmark. 
The  Pacific  Rim  Small  Company  Series 
will  invest  principally  in  stocks  of  small 
companies  located  in  Australia,  New 
Zealand.  Singapore.  Korea.  Hong  Kong 
and  Malaysia. 

8.  Each  Underlying  Series,  except  the 
United  Kingdom  Small  Company  Series, 
will  charge  a  reimbursement  fee  to 
investors,  including  the  Fund,  equal  to 
the  reimbursement  fee  charged  by  its 
correspondingly-named  International 
Portfolio.  The  reimbursement  fee  paid  to 
a  Portfolio  is  used  to  defray  costs 
associated  with  investing  the  proceeds 
of  the  sale  of  its  shares,  thereby 
eliminating  a  dilutive  effect  such  costs 
otherwise  would  have  on  the  net  asset 
value  of  shares  held  by  existing 
shareholders.  The  amount  of  the 
reimbursement  fee,  in  each  case, 
represents  an  estimate  of  the  costs 


•  The  Underlying  Series  were  organized  on 
October  15.  1993.  but  they  presently  are  not 
operational.  DFAIDG  presently  offers  shares  of 
Japanese.  Pacific  Rim,  United  Kingdom,  and 
Continental  Small  Company  series  (the 
■International  Portfolios").  The  board  of  directon  of 
DFAIDG  and  the  board  of  trustees  of  DFAITC  (who 
are  the  same  persons)  intend  to  convert  these  series 
into  a  master  fund-feeder  fund  structure  by 
investing  the  assets  of  each  International  Portfolio 
in  shares  of  the  correspondingly-named  Underlying 
Series,  subject  to  approval  by  the  holders  of  a 
majority  of  each  International  Portfolio's 
outstanding  voting  securities.  The  investment 
objectives  and  fundamental  and  other  investment 
policies  of  the  International  Portfolios  and  the 
correspondingly-named  Underlying  Series  are 
essentially  identical. 


reasonably  anticipated  to  be  associated 
with  the  purchase  of  securities  by  each 
International  Portfolio. 

9.  The  Fund  will  invest  virtually  all 
its  assets  in  the  four  Underlying  Series. 
A  small  portion  of  the  Fund's  assets 
might  be  invested  in  short-term,  high- 
quality,  fixed-income  obligations 
pending  investment  in  shares  of  the 
Underlying  Series  and/or  pending 
payment  of  redemptions  of  its  own 
shares  for  cash,  and  to  defray  operating 
expenses. 

10.  Allocation  of  the  assets  of  the 
Fund  will  be  determined  by  DFA.  Target 
allocations  will  remain  in  effect  imtil 
the  next  semi-annual  re-calculation.  To 
maintain  target  weights  during  the 
period,  adjustments  may  be  made  by 
applying  future  purchases  by  the  Fund 
in  proportion  necessary  to  rebalance  the 
Fimd's  investment  portfolio. 
Adjustments  may  also  be  made  by 
redemptions.  Therefore,  adjustments 
reflecting  reallocation  of  the  assets  of 
the  Fimd  among  the  four  Underlying 
Series  will  occur  at  relatively  infrequent 
and  predictable  intervals,  and 
management  of  the  Underlying  Series 
will  not  be  imduly  affected  by 
redemption  of  their  shares  by  the  Fimd. 

1 1 .  The  board  of  trustees  of  DFAITC 
is  comprised  of  the  same  persons  who 
serve  as  the  board  of  directors  of 
DFAIDG.  A  majority  of  these  persons  are 
not  interested  persons  of  DFAIDG, 
DFAITC,  or  DFA.  Each  board  has 
adopted  a  written  policy  governing 
potential  conflicts  of  interest,  as 
required  by  the  North  American 
Securities  Administrators  Association. 
Inc.,  in  respect  of  "master  fund-feeder 
fund"  structures. 

12.  The  Fimd  will  bear  all  of  its  own 
expenses  and.  indirectly,  its 
proportionate  share  of  the  expenses  of 
each  Underlying  Series.  The  Fund's 
direct  expenses  will  include  audit,  legal, 
share  registration,  costs  of  shareholders' 
meetings,  insurance  premiums,  fees  of 
non-interested  directors,  administrative, 
accounting,  transfer  and  dividend 
disbursing  agency,  custodian  fees  and 
the  like.  Also,  as  a  separate  series  of 
DFAIDG,  the  Fund  will  pay  its 
proportionate  share  of  any  other 
expenses  of  DFAIDG  which  are  not 
specifically  allocable  to  any  series  or 
class  of  shares  of  DFAIDG.  Certain 
expenses,  such  as  directors'  fees  and 
expenses,  insurance  premiums  and 
certain  fees  will  be  borne  on  a  shared 
basis  with  the  other  series  of  DFAIEKi. 

13.  DFA  intends  to  provide  the  Fund 
will  asset  allocation  advice,  without 
charge,  pursuant  to  a  written  agreement 
between  DFA  and  DFAIDG.  DFA  is 
currently  willing  to  provide  this  service 
at  no  charge  because  the  simple 


investment  portfoUo  of  the  Fund 
provides  basically  for  only  four 
investment  securities. 

14.  The  Fluid's  structure  contains  no 
layering  of  sales  charges  or  advisory 
fees.  DFAIDG  and  DFAITC  do  not,  and 
the  Fund  will  not,  charge  a  front-end 
load  or  a  contingent-deferred  sales 
charge.  Moreover,  neither  the  Fund  nor 
the  Underlying  Series  currently  intend 
to  impose  any  "asset  based  sales 
charges"  or  "service  fees,  "  as  those 
terms  are  defined  in  Article  III,  section 
26,  of  the  Rules  of  Fair  Practice  of  the 
National  Association  of  Securities 
Dealers,  Inc.  Furthermore,  DFA  vdll  not 
charge  the  Fund  an  advisory  fee. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  op>en-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  persons  or  transactions  if, 
and  to  the  extent  that,  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
request  an  order  under  section  6(c) 
exempting  them  from  the  limitations  of 
section  12(d)(1)  (A)  and  (B)  to  the  extent 
necessary  to  permit  the  Fimd  to 
purchase  an  unlimited  amount  of  the 
outstanding  voting  securities  of  each 
Underlying  Series,  the  securities  of  each 
Underlying  Series  to  have  an  aggregate 
value  equal  to  as  much  as  100%  of  the 
value  of  the  total  assets  of  the  Fund,  the 
Fund  to  invest  essentially  all  of  its 
assets  in  the  securities  of  the  Underlying 
Series,  and  each  of  the  Underlying 
Series  to  sell  an  unlimited  amount  of  its 
total  outstanding  voting  securities  to  the 
Fimd. 

3.  Section  12(d)(1)  is  intended  to 
prevent  the  unregulated  pyramiding  of 


investment  companies  and  the  negative 
effects  which  are  perceived  to  arise  from 
such  pyramiding  These  abuses  include 
the  acquiring  fund  imposing  undue 
influence  over  the  management  of  the 
acquired  funds  through  the  threat  of 
large-scale  redemptions,  the  layering  of 
sales  charges  and  advisory  fees, 
conflicts  of  interest  between  the  fund 
holding  company  and  the  underlying 
funds,  and  the  creation  of  a  structure 
which  may  be  confusing  to  investors. 

4.  Applicants  state  that  the  potential 
for  control  of  the  Underlying  Series  by 
the  threat  of  redemptions  by  the  Fund 
which  would  cause  a  loss  of  advisory 
fees  is  groundless  because  the  Fund 
would  be  part  of  the  same  fund  complex 
as  the  Underlying  Series  and  may 
acquire  only  shares  of  the  Underlying 
Series.  Since  DF.'\  would  be  the  advisor 
to  all  of  the  Underlying  Series  as  well 
as  the  Fund,  a  redemption  by  the  Fund 
from  one  Underlying  Series  would 
simply  result  in  investing  the  proceeds 
in  another  Underlying  Series. 

5.  Apphcants  believe  that  the  Fund, 
and  indirectly  its  stockholders,  should 
bear  the  expense  of  operation  of  the 
Fund,  and  that  such  cost  should  not  be 
borne  ^v  the  Underlying  Series  because 
the  asset  allocation  service  provided  by 
the  Fund  is  a  valuable  service. 

B.  Section  1 7(a) 

1.  Section  17(a)  makes  it  unlawful  for 
an  affiliated  person  of  a  registered 
investment  company  to  sell  securities 
to,  or  purchase  securities  from,  the 
company  Section  2(a)(3)(C)  of  the  Act 
provides  that  an  affiliated  person  of 
another  person  is  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  writh  such  other 
person.  Because  the  Fund  and  the 
Underlying  Series  will  have  a  common 
board  of  directors  and  a  common 
adviser,  they  could  be  deemed  to  be 
under  common  control  and  thereby 
affiliated  persons  of  each  other  under 
section  2(a)(3)  of  the  Act.  The  sale  by 
the  Underlying  Series  of  their  shares  to 
the  Fund  could  thus  be  deemed  to  be 
principal  transactions  between  affiliated 
persons  prohibited  under  section  17(a). 

2.  Section  17(b)  provides  that  the  SEC 
shall  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching, 
the  proposed  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  company  involved,  and  the 
proposed  transaction  is  consistent  with 
the  general  provisions  of  the  Act. 
Section  6(c)  permits  the  SEC  to  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 


seciuities,  or  transactions,  from  any 
provisions  of  the  Act  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  vnth  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
request  an  exemption  under  sections 
6(c)  and  17(b)  to  permit  the  Underlying 
Series  to  sell  their  shares  to  the  Fund.^ 

3.  Applicants  believe  that  the 
proposed  transactions  meet  the 
standards  of  sections  6(c)  and  17(b).  The 
Fund  provides  one  comprehensive  and 
effective  investment  product  with 
access  to  both  international 
diversification  and  professional  asset 
allocation  services  and  therefore 
applicants  believe  that  relief  is 
appropriate  in  the  public  interest. 
Applicants  believe  that  their  proposal  is 
structured  to  assure  that  neither  the 
Fund  nor  the  Underlying  Series  will 
participate  on  a  basis  that  is  different  or 
less  advantageous  than  any  other 
participant. 

C.  Section  1 7(d)  and  Rule  17d-l 

1 .  Section  1 7(d)  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  acting  as  principal,  from 
effecting  any  transaction  in  which  such 
investment  company  is  a  joint,  or  joint 
and  several,  particip)ant  with  such 
person  in  contravention  of  SEC  rules 
and  regulations.  Rule  17d-l  provides 
that  an  affiliated  person  of  a  registered 
investment  company  or  an  affiliated 

■  person  of  such  person,  acting  as 
principal,  shall  not  participate  in,  or 
effect  any  transaction  in  connection 
with,  any  joint  enterprise  or  other  joint 
arrangement  in  which  the  registered 
investment  company  is  a  participant 
unless  the  SEC  has  issued  an  order 
approving  the  arrangement.  As 
discussed  above,  DFAIDG  and  DFAITC 
could  be  deemed  affiUated  persons  of 
each  other  under  section  2(a)(3)  of  the 
Act.  When  the  Fund  purchases  the 
shares  of  the  Underlying  Series  and  the 
Underlying  Series  sell  thefr  shares  to  the 
Fund,  they  could  be  deemed  to  be  "joint 
or  joint  and  several  participants"  in  . 
respect  of  such  transactions  in  violation 
ofrulel7d-l. 

2.  Applicants  request  that  the  SEC 
issue  an  order  imder  section  17(d)  and 
rule  1 7d-l  approving  the  proposed 
arrangements  and  transactions 
described  herein.  Applicants  believe 
that  such  arrangements  and  transactions 


2  Because  section  17(b)  could  be  interpreted  to 
permit  the  SEC  to  exempt  only  a  single  transaction 
from  section  17(a),  applicants  are  also  requesting  an 
exemption  from  section  17(a)  under  section  6(c). 
See  In  the  Matter  of  Keystone  Custodian  Fundi. 
Inc..  21  SEC  295  (1945). 
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are  structured  to  assure  that  neither  the       for  and  against  the  proposal  by  the  Fund        For  the  Commission,  by  the  Division  of 
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are  structured  to  assure  that  neither  the 
Fund  nor  DFATTC  will  participate 
therein  on  a  basis  that  is  different  from 
or  less  advantageous  than  any  other 
participant 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  The  Fund  and  each  Underlying 
Series  will  be  part  of  the  same  "group 
of  investment  companies,"  as  defined  in 
rule  lla-3  under  the  Act. 

2.  No  Underlying  Series  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

3.  A  majority  of  the  directors  of  the 
Fund  will  not  be  "interested  persons"  of 
the  Fund,  as  defined  in  section  2(a)(19) 
of  the  Act. 

4.  Before  approving  any  advisory 
contract  under  section  15,  the  board  of 
directors  of  the  Fimd,  including  a 
majority  of  the  directors  who  are  not 
"interested  persons"  of  the  Fund,  as 
defined  in  section  2(a)(ig),  shall  find 
that  advisory  fees  charged  under  such 
contract  are  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of.  services  provided 
pursuant  to  any  Underlying  Portfolio's 
advisory  contract.  Such  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minute 
books  of  the  Fimd. 

5.  Any  sales  charges  or  service  fees 
charged  with  respect  to  the  securities  of 
the  Fund,  when  aggregated  with  any 
sales  charges  or  service  fees  paid  by  the 
Fund  with  respect  to  shares  of  the 
acquired  Underlying  Portfolios,  shall 
not  exceed  the  limits  set  forth  in  Article 
III.  section  26.  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers.  Inc. 

6.  Applicants  agree  to  provide  the 
following  information,  in  electronic 
format,  to  the  Chief  Financial  Analyst  of 
the  SEC's  Division  of  Investment 
Management:  Monthly  average  total 
assets  for  each  Fund  portfolio  and  each 
of  its  Underlying  Series:  monthly 
purchases  and  redemptions  (other  than 
by  exchange)  for  each  Fund  portfolio 
and  each  of  its  Underlying  Series; 
monthly  exchanges  into  and  out  of  each 
Fund  portfolio  and  each  of  its 
Underlying  Series;  month-end 
allocations  of  each  Fund  portfolio's 
assets  among  its  Underlying  Series; 
annual  expense  ratios  for  each  Fund 
portfolio  and  each  of  its  Underlying 
Series;  and  a  description  of  any  vote 
taken  by  the  shareholders  of  any 
Underlying  Series,  including  a 
statement  of  the  percentage  of  votes  cast 


for  and  against  the  proposal  by  the  Fund 
and  by  the  other  shareholders  of  the 
Underlying  Series.  Such  information 
will  be  provided  as  soon  as  reasonably 
practicable  following  each  fiscal  year- 
end  of  the  Fund  (unless  the  Chief 
Financial  Analyst  shall  notify 
applicants  in  writing  that  such 
information  need  no  longer  be 
submitted). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McForiand, 
Deputy  Secretary 

PR  Doc.  96-172  Filed  1-4-96;  8:45  am] 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Marcum  Natural  Gas 
Services,  Inc.,  Common  Stock,  $.01  Par 
Value)  File  No.  1-12014 

December  29. 1995. 

Marcum  Natural  Gas  Services,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act  ")  and  Rule 
12d2-2{d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Incorporated.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  since  May 
23.  1994,  the  Security  has  been  listed 
and  traded  on  the  Nasdaq  National 
Market.  The  Company  believes  that,  in 
light  of  the  trading  of  the  Security  on 
the  Nasdaq  National  Market,  the  Usting 
of  the  Security  on  the  PSE  imposed 
costs  on  the  Company  in  excess  of  the 
benefits  to  the  Company  and  its 
stockholders. 

Any  interested  person  may,  on  or 
before  January  23,  1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington.  DC.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  96-173  Filed  1-4-96;  8:45  am] 
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Issuer  Delisting;  Notice  o'  Application 

To  Wthdraw  From  Listing  ana 
Req.sfation    jNDE  Environmental 
Coro:  'aton,  Common  Stock.  S  0001 
Par  ^aiuei  File  No.  1-10361 

December  29,  1995. 

NDE  Environmental  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  Hsting  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"). 

The  reason  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  is  that  the 
Company  has  chosen  to  voluntarily 
delist  rather  than  rectify  its  failure  to 
maintain  compliance  with  the  listing 
requirements  of  the  BSE.  Specifically, 
the  BSE  has  informed  the  Company  that 
it  has  fallen  below  BSE  requirements  for 
continued  listing  based  upon  the 
company's  most  recent  10-Q.  More 
specifically,  the  Company  is  below  the 
following  requirements:  the  market 
value  of  float  shares,  $140,981,  is  below 
the  requirement  of  $500,000;  and  the 
shareholder's  equity,  $319,034,  is  below 
the  requirement  of  $500,000. 
Additionally,  the  BSE  has  informed  the 
Company  that  it  also  must  list  the 
Additional  Shares  issued  as  a  result  of 
the  agreement  with  Proactive  Partners, 
L.P.,  regarding  a  refinancing 
arrangement  (4,815.586  shares  of 
common  stock). 

Any  interested  person  may.  on  or 
before  January  23,  1996  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


UMI 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
FR  Doc.  96-174  Filed  1-4-96;  8:45  am) 
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[Release  No  34-36651;  File  No  SR-OTC- 

95-21] 

Self-Regulatory  Organizations,  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Permanent  Approval  of  a  Proposed 
Rule  Change  Concerning  Short 
Position  Reclamation  Procedures 

December  28.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  notice  is  hereby  given  that  on 
November  9,  1995,  The  Depository  Trust 
Company  ("DTC")  filed  with  the  ' 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-95-21)  as 
described  in  Items  I  and  II  below,  which 
items  have  been  prepared  primarily  by 
DTC.  The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments  on 
the  proposed  rule  change  from 
interested  persons  and  to  grant 
permanent  approval  of  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Self-Regulator\  Organization's 
Statement  of  the  Term.^  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks 
permanent  approval  of  DTC's  existing 
procedures  for  the  recall  of  securities 
deliveries  that  have  created  short 
positions  as  a  result  of  call  lotteries  or 
rejected  deposits.  The  Commission 
previously  granted  temporary  approval 
to  proposed  rule  changes  establishing 
DTC's  procedures  for  the  recall  of 
certain  deliveries  which  have  created 
short  positions  as  a  result  of  call 
lotteries  or  rejected  deposits. ^ 


II.  Self-Regulator>'  Orjjanization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
oroposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  seeks 
permanent  approval  of  procedures  that 
(1)  enable  a  participant  to  recall  book- 
en  tr\-  deliveries  of  callable  securities  •♦  if 
the  participant's  account  becomes  short 
as  a  result  of  deliveries  made  between 
the  call  publication  date  *  and  the  date 
of  DTC's  call  lottery  6  and  (2)  enable  a 
participant  to  recall  securities  deliveries 
that  have  created  short  positions  as  a 
result  of  rejected  deposits.^  The 
proposed  rule  change  is  part  of  a 
program  that  is  being  implemented  at 
the  request  of  participants  and  securities 
industry  groups  to  eliminate  short 
positions. 

Pursuant  to  DTC's  proposal,  a 
participant  with  a  short  position  created 
either  because  of  a  delivery  made 
between  the  call  publication  date  and 
the  date  of  DTC's  lottery  or  because  of 
a  rejected  deposit  may  initiate  the  recall 


•15U.S.C.  78s(b)(l)(1988). 

'  For  a  complete  description  and  discussion  of  the 
procedures  designed  to  eliminate  short  positions 
caused  by  call  lotteries  or  rejected  deposits,  refer  to 
Securities  Exchange  Act  Release  Nos.  30552  (April 
2.  1992).  57  FR  12352  (File  No.  SR-DTC-90-021 
(order  granting  temporary  approval  through  April  1, 
1994.  of  DTC's  procedures  to  recall  certain 
deliveries  that  have  created  short  positions  as  a 
result  of  call  lotteries);  35034  (November  30,  1994), 
59  FR  63396  (File  Nos.  SR-DTC-94-^)8  and  SR- 
DTC-«4-09l  (ordering  granting  temporary  approval 
through  May  1, 1995,  of  DTC's  procedures  to  recall 
certain  deliveries  that  have  created  short  positions 
as  a  result  of  call  lotteries  and  rejected  deposits); 
and  35940  (July  6,  1995),  60  FR  36318  [File  No.  SR- 
DTC-95-07)  (order  granting  temporary  approval 
through  December  31,  1995,  of  DTC's  procedures  to 
recall  certain  deliveries  that  have  created  short 
positions  as  a  result  of  call  lotteries  and  rejected 
deposits). 


5  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  DTC. 

"Callable  securities  are  either  preferred  stock  or 
bonds  which  the  issuer  is  permitted  or  required  to 
redeem  before  the  stated  maturity  date  at  a  specified 
price. 

'  The  call  publication  date  is  the  date  on  which 
the  issuer  gives  notice  of  redemption. 

"  DTC  has  established  a  lottery  process  to  allocate 
called  securities  in  a  partially  called  issue  among 
participants  having  positions  in  the  issue.  DTC 
allocates  the  called  securities  among  participants 
that  had  positions  in  the  issue  on  the  call 
publication  date  rather  than  on  the  day  when  the 
lottery  is  held.  For  a  description  of  DTC's  lottery 
processing  procedures,  refer  to  Securities  Exchange 
Act  Release  No.  21523  (November  27.  1984),  49  FR 
47352  [File  No.  SR-DTC-84-091. 

'  Under  DTC  procedures,  a  participant  depositing 
securities  receives  immediate  credit  in  its  securities 
account  (/  e.,  before  the  certificates  are  sent  to  the 
transfer  agent  for  transfer  and  registration  in  DTC's 
nominee  name).  Once  the  f>articipant's  account  is 
credited,  the  securities  are  available  to  the 
depositing  participant  for  deliveries,  withdrawals, 
and  pledges.  If  the  transfer  agent  rejects  a  deposit 
after  the  depositing  participant  has  made  a  book- 
entry  delivery  of  the  credited  securities,  elimination 
of  the  credit  from  the  participant's  account  may 
create  a  short  position. 


process  within  ten  business  days  of  the 
creation  of  the  short  position  by  sending 
a  broadcast  message  directly  to  the 
receiver  of  the  book-entry  delivery.* 
Participants  are  able  to  transmit  this 
message  through  DTC's  Participant 
Terminal  System  network.  The 
receiving  participant  will  have  five 
business  days  to  comply  with  the  recall 
request  if  it  has  a  position  in  that 
security  at  DTC.  If  the  receiving 
participant  no  longer  has  such  a 
position  at  DTC,  it  must  comply  with 
the  recall  request  within  fifteen  business 
days.  If  the  short  position  is  less  than 
the  amount  of  the  delivery,  the  receiver 
has  the  option  to  return  the  entire 
delivery  or  just  a  portion  equal  to  the 
delivering  participant's  short  position.  If 
the  receiving  participant  does  not 
comply  with  the  recall  request  within 
the  applicable  time,  the  recalling 
participant  may  request  DTC's 
intervention. «  Recalls  will  reverse  only 
the  book-entry  delivery  while  the 
original  transaction  still  must  be  setUed 
by  the  delivering  and  receiving 
participants  [i.e.,  the  delivering 
participant  still  must  deliver  securities 
to  the  receiving  participant). 

DTC  believes  that  the  reclamation 
procedures  have  been  effective  in 
reducing  short  positions  caused  by  call 
lotteries  and  rejected  deposits.  Through 
September  1995,  a  total  of  287  short 
positions  valued  at  $54,289,000  have 
been  eliminated  through  the  use  of  the 
reclamation  procedures. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
seeks  to  make  permanent  procedures 
that  should  help  reduce  the  nimiber  of 
short  positions  created  either  by  call 
lotteries  or  by  rejected  deposits  and  thus 
should  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  and  control  of  DTC  or  for  which 
DTC  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 


»If  the  securities  are  rejected  by  the  transfer  agent 
after  ninety  days  of  the  deposit  for  registered 
securities  and  after  nine  months  for  tjearer 
securities,  the  participant  will  not  be  able  to  recall 
the  book-entry  delivery  and  the  participant's 
account  v^ll  remain  snort. 

•The  intervention  request  must  be  submitted  to 
DTC  no  later  than  twenty-five  days  after  the  original 
reclamation  request  was  made. 


4M) 
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(C)  Self- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  DTC  will  notify 
the  Commission  of  any  written 
comments  received  by  DTC. 

ITT.  Dati>  nf  EfTectiveneas  of  the 
P'upos.'.t  K  J le  Change  and  Timing  for 
( jinirn  ;vsion  Action 

^^..-in  17A(b)(3)(F)oftheAct»o 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  DTC's  short  position  reclamation 
procedures  are  consistent  with  DTC's 
obligations  under  Section  17A(b)(3)(F) 
because  the  proposed  procedures 
should  help  DTC  assure  the 
safeguarding  of  securities  and  funds  by 
reducing  the  number  of  outstanding 
short  positions  at  DTC  created  either  by 
call  lotteries  or  by  rejected  deposits. 

Under  the  DTC's  procedures, 
participants  are  obligated  to  cover  their 
short  positions  immediately.  As  an 
incentive  to  cover  a  shori  position  as 
soon  as  possible  and  as  a  cushion  to 
protect  DTC  in  the  event  of  a  sharp  rise 
in  the  market  price  of  the  security,  DTC 
participants  are  assessed  a  daily  charge 
of  130%  of  the  market  value  of  each 
security  for  which  the  particif)ant  has  a 
short  position  at  DTC."  With  this  rule 
change.  DTC  should  further  reduce  its 
risk  of  loss  by  allowing  DTC 
participants  to  recall  certain  deliveries 
which  have  resulted  in  short  positions 
which  should  further  reduce  the  total 
number  of  outstanding  short  positions. 
Thus,  the  proposal  is  consistent  with 
Section  17A(b)(3)(F)  '^  of  the  Act  in  that 
it  should  help  DTC  to  reduce  its  nsk  of 
loss  and  thereby  should  enhance  DTC's 
ability  to  safeguard  securities  and  funds 
under  its  control. 

Because  the  Commission  was 
concerned  that  the  proposed 
reclamation  procedures  could 
inadvertently  cause  broker-dealers  to 
create  possession  or  control  deficits," 


•»  15  U  S.C.  789-l(bX3)(F)  (19S8). 

< '  S«curitim  Exchange  Act  Relaase  No.  2M96 
(June  5.  198«),  54  FR  25185  (File  No.  SR-DTC-B9- 
07|  (order  approving  a  proposed  rule  change 
concerning  invitationi  to  tender  to  cover  short 
position*). 

•»  15  U.S.C  78q-l(bX3)(F)  (1988). 

'^TheCommiMion  was  concerned  with  the 
proposal's  impact  on  broker-dealers'  compliance 
with  Rule  1 5c  J-3  under  the  /  •  t  ( 1 7  CFK  240. 1 5ci- 
3).  This  rule  requires  broker-dealers  to  obuin  and 
thereafter  to  maintain  physical  posaession  or 
control  of  fully-paid  securities  and  excess  margin 
securities  carried  by  a  broker -dealer  for  the  account 


the  Commission  previously  approved 
the  proposed  rule  change  on  a 
temporary  basis  in  order  that  the 
reclamation  procedures  could  be 
carefully  monitored  before  they  were 
approved  permanently.  The 
Commission  is  now  permanently 
approving  the  reclamation  procedures 
because  during  the  temporary  approval 
period  the  Commission  has  not  received 
any  reports  of  possession  or  control 
deficit  problems  caused  by  the 
procedures. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  Bling.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  Commission  has  noticed  the 
procedures  on  several  separate 
occasions  without  receiving  any 
comment  letters  and  because 
accelerated  approval  will  allow  DTC 
participants  to  continue  to  utilize  the 
procedures  without  any  disrupti'on 
when  the  current  temporary  approval 
expires. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secrettuy,  Securities  and  Exchange 
Cxjmmission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-95-21 
and  should  be  submitted  by  January  26, 
1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 


of  a  customer  |17  CFR  240.15c3-3(b)(l)|.  If  asa 
result  of  a  recall  procedure.  DTC  reverses  the 
delivery  of  a  security  that  is  a  fully-paid  or  excess 
margin  security  at  the  receiving  brolier-dealer 
participant,  the  participant  could  incur  a  dericit  in 
the  number  of  securities  that  should  be  under  its 
physical  possession  or  control. 


proposed  rule  change  (File  No.  SR- 
DTC-95-21)  be,  and  hereby  is, 
permanently  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-166  Filed  1-4-96;  8:45  ami 
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[Release  No   34-3t>o5<>   .niefnationai  Senes 
OeiMiie  No   912;  f  lie  Sc    SP  jSCC-.~4*S-^36' 

S«^':*  Re<5uiatory  Organizations 
nier'-ationai  S<?CL,"ties  Cieanrg 
Corpordticn    Nctice  o*  Filmg  of 
Proposeo  Ruie  C.^:ange  Relating  To 
Global  Clearance  Network  Service 

December  29,  1995. 

Pvu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  2, 1995.  the  International 
Securities  Clearing  Corporation 
("ISCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  items 
have  prepared  primarily  by  ISCC.  On 
December  12,  1995,  and  on  December 
13,  1995.  ISCC  filed  amendments  to  its 
proposed  rule  change. ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  person « 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Chansr' 

The  proposed  rule  cnanged  is  to 
accommodate  an  additional  service 
provider.  Standard  Chartered  Bank 
("SCB  ")  in  ISCC's  Global  Clearance 
Network  ("GCN")  service. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

In  its  fiUng  with  the  Commission, 
ISCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ISCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


>♦  17  CFR  200.3O-3<aKl2)  (1994). 

>  15  U.S.C.78«(b)(l)  (!••«) 

'  Letters  from  Julie  Beyers.  Associate  Counsel. 
ISCC,  to  Michele  Bianco,  Division  of  Market 
Regulation,  Commission  (December  12,  1995.  and 
December  13,  1095). 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

ISCC's  Rule  50  provides  that  ISCC 
may  establish  a  foreign  clearance, 
settlement,  and  custody  service  known 
as  the  GCN  in  conjimction  with  banks, 
trust  companies,  and  other  entities. 
Presently.  ISCC  has  established  GCN 
relationships  with  Citibank.  N.S., 
Standard  Bank  of  South  Africa,  Westpac 
Custodian  Nominees  Limited  of 
Australia,  Westpac  Nominees-NZ 
Limited,*  and  S.C.  Indeval,  S.A.  de  C.V.* 
The  proposed  rule  change  is  to 
accommodate  SCB  as  an  additional  GCN 
service  provider. 

SCB  has  been  providing  securities 
clearance,  settlement,  and  custody 
services  in  the  Asia  Pacific  Region  for 
over  forty  years  and  has  had  a  banking 
presence  in  this  region  for  over  one 
hundred  and  forty  years.  The  value  of 
overall  assets  under  SCB's 
administration  is  approximately  US  $55 
billion.  It  is  presently  anticipated  that 
ISCC  members  will  be  offered  clearance, 
settlement,  and  custody  services  in  the 
Philippines,  South  Korea,  and  Taiwem 
throu^  a  division  of  SCB,  Standard 
Chartered  Equitor  Group  ("The  Equitor 
Group").®  The  Equitor  Group  provides 
clearance  and  custody  services  in  fifteen 
markets  in  the  Asia-Pacific  Region.  The 
Equitor  Group  established  a  branch 
office  in  the  Phihppines  in  1872,  which 
has  provided  local  custody  services 
since  1935  and  currently  has  US  $1.12 
billion  in  assets  under  custody.  The 
Equitor  Group  established  a  branch 
office  in  South  Korea  in  1984,  which 
has  provided  local  custody  services 
since  1991  and  currently  has  US  $1.47 
billion  in  assets  under  custody.  The 
Equitor  Group  established  a  branch 
office  in  Taiwan  in  1985,  which  has 
provided  local  custody  services  since 
1992  and  currently  has  US  $810  million 
in  assets  under  custody.  In  the  future, 
ISCC  may  offer  clearance,  settlement, 
and  custody  services  through  SCB  in 
other  countries,  including  Bangladesh, 
Hong  Kong  India,  Indonesia.  Japan, 
Malaysia.  Pakistan.  Shanghai, 


Shenzhen.  .Singapore,  Sri  Lemka,  and 
Thailand,  SCB  has  represented  that 
acting  through  its  branches  it  meets  the 
requirements  under  Rule  17f-5  under 
the  Investment  Company  Act  of  1940  to 
be  an  eligible  foreign  custodian.^  In 
Malaysia,  SCB  operates  through  its 
wholly-owned  subsidiary.  Standard 
Charted  Bank  Malaysia  Berhad 
("SCBM").  SCB  has  received  a 
exemptive  order  under  Rule  17f-5  on 
behalf  of  SCBM.8 

SCB  and  ISCC  will  enter  into  an 
agreement  pursuant  to  which  SCB  will 
provide  access  to  clearance,  settlement, 
and  custody  services  to  GCN 
participants  that  qualify  to  be  customers 
of  SCB.  SCB  has  agreed  to  provide  the 
services  at  reduced  prices.  ISCC  will  not 
provide  any  volume  guarantees  to  SCB. 
ISCC  will  collect  fees  from  the 
participants  on  behalf  of  SCB.^  The 
agreement  will  be  terminable  by  mutual 
agreement  of  the  parties  or  on  ninety 
days  prior  notice. 

The  proposed  change  will  facilitate 
and  centralize  the  processing  of 
international  transactions  at  a  beneficial 
cost  to  members  which  ultimately  will 
be  reflected  in  services  to  the  investing 
public.  Accordingly,  ISCC  believes  that 
these  changes  are  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulation  thereunder. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  vnitten  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  ISCC  will  notify 
the  Commission  of  any  written 
comments  received  by  ISCC. 


'The  Commission  has  modified  parts  of  these 
statements. 

«  Securities  Exchange  Act  Release  Nos.  29841 
(October  18  1991)  56  FR  55960;  35392  (February  16. 
1995).  60  FR  10415;  and  36339  (October  5.  1995), 
60  FR  53447. 

'The  Commission  is  currently  reviewing  ISCC's 
proposed  link  with  Indeval.  S.A.  de  C.V.  Securities 
Exchange  Act  Release  No.  36605  (December  20, 
1995).  60  FR  67004  [Notice  of  filing  of  proposed 
rule  change). 

*The  Equitor  Group  is  not  a  separate  legal  entity. 


'  Letters  from  )ulie  Beyers,  Associate  Counsel, 
ISCC.  to  Michele  Bianco.  Division  of  Market 
Regulation.  Commission  (December  12.  1995  and 
December  13, 1995).  Pursuant  to  Rule  17f-5(c)(2), 
an  eligible  foreign  custodian  includes  a  banking 
institution  or  trust  company,  incorporated  or 
organized  under  the  laws  of  a  country  other  than 
the  United  States,  that  is  regulated  as  such  by  that 
counlr)''s  government  or  an  agency  thereof  and  that 
has  shareholders'  equity  in  excess  of  $200  million, 
17  CFR  270.17-5(c)(2)  (1994).  SCB  has  represented 
that  if  has  over  $200  Million  in  shareholders' 
equity. 

» Investment  Company  Act  of  1940  Release  No." 
20019.  International  Series  Release  No,  628  (January 
14,  1994). 

"ISCC  is  not  responsible  for  fees  not  rendered  by 
participants. 


ni.  Date  of  Effectiveness  of  the 
Propositi  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

Vfilh 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  provisions  of 
5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  in 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  ISCC.  All  submissions  should 
refer  to  the  file  number  SR-ISCC-95-06 
and  should  be  submitted  by  January, 26, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
FR  Doc.  96-167  Filed  1^-96;  8:45  am] 
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^«'4ase  Sc.  M  i6d59;  File  No.  SR-NYSE- 

Se''-ne<^^.a'c '>  '.''•qri'    ia'ions,"  Notice 

of  P'ockjS'x:  ^^'t'  .''".If ■_(>»  ,:, ,  -ne  Ne« 
Yo'»  StcK  c  cicdr^j"-  '-  H-'iatingto 
the  Sevs.;-    :*  -iquiiy  T  ."-ansaction 

Cnarges 

December  29. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  29.  1995  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange"! 


filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  revised  fee  schedule  for 
equity  transaction  charges  to  be  effective 
for  January  1996  trading  would 


eliminate  the  exclusion  currently  in 
place  that  precludes  orders  for 
comf)eting  market  makers  from  the  no 
charge  provision  for  system  orders 
between  100  to  2099  shares.  However, 
member  organizations  must  report  such 
activity  to  the  Exchange  and  the 
Exchange  reserves  the  right  to  collect 
fees  due  on  such  tracking  as  of  January 
2,  1996  in  the  event  that  the 
Commission  approves  the  collection  of 
such  fees  pursuant  to  File  No.  SR-95- 
47.-  The  text  of  the  proposed  rule 
change  is  set-  forth  below  [new  text  is 
italicized;  deleted  text  is  bracketed): 


Equity  transaction  ctiarges 


Pec  Share  Charge — per  transactKxi; 

System  Orders  from  100—2,099  shares' 


Floor  Execuwd  Trades  arxj  System  Trades  greater  ttwn  2,099  shares; 

First  5.000  shares 

5001  to  710.000  

Subsequent  shares  


Floor  Brokerage: 

C'edrt  on  Floo*  Brokerage  Paid  Out 
Fee  Limrtatwns: 

Equity  Commissions 

MofTtt>ly  Fee- 


1996 


No 

Charge. 

$0.00'90. 
0.00010. 
No 
Charge 

1.2%. 

2%. 
400.000. 


'  [h*ot  inclusive  of  orders  of  a  merriber  or  member  orgamzation  trading  as  an  agent  tor  the  account  of  a  norvnemtjer  comoeting  market  maker.i 
Mefnber  organizations  Txjst  'oporf  'c  the  Exct^anoe  snare  voiume  ol  a  memoe'  n  memt>»r  oiganaation  fading  as  ar  agent  tor  ttie  account  ot  a 
non-memtxr  competing  market  rtaker  nnrJ  me  Exchange  .esen/es  the  right  to  xt'tect  fees  due  on  iuch  trading  3s  ol  January  2.  1996  in  the 
event  that  the  SEC  aeornves  the  collection  of  such  tees  pursuant  to  File  Nc.  SR-NYSE -95-47  Gompeiing  Market  maker:  A  specialist 
maker  registered  as  such  on  a   egistered  stock  exchange  (other  than  the  MYSE]  oi  a  market-irwiker  btddiiii,  and  offering  ovei-the-cc 


New  York  Stock  Exchange-traded  security 
*  Monthly  Fee  bmitation  wiii  oe   emoved  January  i ,  1 999  and  will  be  indexed  annualty  to  average  daily  volume 


or  rr>arket- 
the-countei   m  a 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  roi   the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-reguiator\  organizabon  included 
statements  conreming  the  purpose  of 
and  basis  for  ^he  pronosed  nile  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  cnange  The  text 
of  these  statemenis  may  be  examined  at 
the  places  specified  Li  'tern  IV  below 
The  self-regulator>  org<inization  has 
prepared  simimaries,  set  forth  in 
Sections  A.  B.  and  C  'jelow.  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-ReguJatoiy  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  ptupose  of  the  change  is  to 
respond  to  the  needs  of  the  Exchange's 
constituents  with  respect  to  overall 


competitive  market  conditions  and 
customer  satisfaction. 

2.  Statutory'  Basis 

The  basis  under  die  Act  'Or  the 
proposed  rule  change  is  ihe  i-equiremen'. 
luidei  Seciion  6i^)f4)  '  thai  the 
Exchange  have  rules  tJiat  provide  for  the 
equitable  allocation  uf  reasonable  dues, 
fees,  and  other  charges  among  its 
members,  issuers  and  othei  persons 
usuig  its  services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  iJompetition 

The  Exchange  beheves  the  proposed 
fee  change  will  not  impo.se  anv  omden 
en  nmpetition  tha'  is  noi  necessary  oi 
appropriate  in  the  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  CAimments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  nr  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 


i^garding  the  pn.>po8ed  rule  change.  The 
Exchange  has  uot  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  uf  Effectiveness  of  the 
Pronosed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  foe,  or  other  gharge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  io 
Section  1 9(b)(3)(A)  of  the  Act  ■♦  and 
subparagraph  (ej  of  the  Rule  19b-~4 
thereunder.' 

At  any  time  within  sixl\'  days  of  the 
filing  of  such  proposed  ruie  change,  fhe 
Commission  may  summarily  abrogate 
sucti  rule  change  if  it  app>ears  to  the 
Commission  that  such  action  is 
necessar}  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othei-wise  in  furtherance  of  the 
purposes  of  the  Act. 


ISU.S.L   78«<b)(1) 
-  Securities  Exchange  Act  Release  No.  36658 
(Decamder  29.  1995). 


J15iJ.S.C78f(b)(4). 
•15U.S.C  78»(b)(3KA). 
»17CFR240.19b-4 


IV.  Solicitation  of  Comments 

Interested  persons  ate  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  New  York  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-95-46  and  should  be 
submitted  by  January  26,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. « 

lonathan  G.  Katz,  I 

Secretary. 

[FR  Doc.  96-171  Filed  1-4-96;  8:45  am) 
BILUNO  CODE  BOIO-OI-M 


[Releast- Sc    36649:  File  No   SP-NASD-95- 
501 

Sei*-Reou:atory  Organizations;  Order 
Aporoving  Proposed  Rule  Change  by 
Nationa;  Association  of  Securities 
Deaiers,  inc    Arnendmg  the  Buy-in 
Procedures  in  Section  59  of  the 
Uniform  Practice  Code  to  Clarify  the 
Appropriate  Delivery  Deadlines  for 
Buy-ip  Notices  i 

December  28,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
on  November  15,  1995,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with. 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  that  amends 
Section  59  of  the  Uniform  Practice  Code 
("UPC"  or  "Code")  to  revise  the  buy-in 
procedures  to  clarify  the  appropriate 
delivery  deadlines  for  buy-in  notices. 


«'17CFR200.30-3(a)(12). 
'  15  U.S.C.  §  78»(b)(l). 
>  17  CFR  240.196-4. 


Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  issued  by  Commission 
release  (Securities  Exchange  Act  Release 
No.  36496,  November  20,  1995)  and  by 
publication  in  the  Federal  Register  (60 
FR  58695,  November  28,  1995). 3  No 
comment  letters  were  received.  The 
Commission  is  approving  the  proposed 
rule  change. 

I.  Background 

Under  Section  59  of  the  Code,  when 
the  seller  has  not  completed  a  contract 
of  sale  of  securities  by  delivering  the 
securities  called  for  in  the  contract  on 
settlement  day,  the  buyer  may  close  the 
contract  by  purchasing  the  subject 
securities  in  the  open  market  ("buying- 
in").  When  securities  are  bought-in  to 
complete  a  contract,  the  seller  is  liable 
for  any  difference  between  the  contract 
price  and  the  buy-in  price. 

Pursuant  to  subsection  59(a)  of  the 
Code,  a  buy-in  is  initiated  by  the  buyer 
delivering  a  notice  of  buy-in  to  the  seller 
at  his  office  not  later  than  12  noon,  the 
seller's  time,  two  business  days 
preceding  the  execution  of  the  proposed 
buy-in.  Subsection  59(b)  provides  that 
the  notice  must  include  the  terms  of  the 
contract  to  be  closed  and  must  state  that 
unless  delivery  is  effected  at  or  before 
a  certain  specified  time  not  earlier  thtm 
11:30  a.m.,  the  buyer's  local  time,  the 
security  may  be  bought-in  for  the 
account  of  the  seller  (meaning  the  seller 
assumes  the  liability  for  the  market 
price  of  the  security  bought-in). 
Subsection  59(b)  also  provides  that  if 
the  originator  of  the  buy-in  notice  is  a 
participant  in  a  registered  securities 
depository  and  the  security  to  be 
bought-in  is  a  depository  eligible 
security,  the  buy-in  may  not  be  executed 
before  2:30  p.m..  Eastern  Time. 

The  NASD  has  identified  an 
inconsistency  in  subsection  59(b)  in  that 
the  provisions  permit  a  buy-in  notice  to 
specify  the  seller's  delivery  deadline  at 
a  time  no  earlier  than  11:30  a.m.,  the 
buyer's  local  time,  yet  the  buy-in  may 
not  be  executed  before  2:30  p.m.. 
Eastern  Time.  If  the  seller  obtained 
securities  and  tendered  them  for 
delivery  after  the  notice  deadline  but 
before  the  buy-in  was  executed,  the 
provisions  of  the  rule  and  the  notice 
could  permit  the  buyer  to  refuse 
deliverv'  and  subject  the  seller  to  the  risk 
of  an  execution  at  a  price  higher  than 
the  original  contract  price.  To  resolve 


this  anomaly,  the  rule  change  amends 
subsection  59(b)  of  the  UPC  to  notify  the 
delivery  times  permitted  to  be  specified 
in  the  buy-in  notice. 

n.  The  Terms  of  Substance  of  the 
Proposed  Rule  Change 

The  rule  change  amends  Section  59  of 
the  UPC  to  modify  the  delivery  times 
permitted  to  be  specified  in  the  buy-in 
notice.  With  respect  to  buy-in  notices 
for  depository  eligible  securities  where 
the  originator  is  a  depository 
participant,  the  notice  may  not  specify 
a  dehvery  time  earUer  than  3:00  p.m.. 
Eastern  Time. 

In  addition,  the  rule  change  amends 
UPC  subsection  59(b)(2).  which  permits 
the  recipient  of  a  buy-in  notice  to 
retransmit  the  notice  to  another  broker- 
dealer  from  whom  the  subject  securities 
are  due.  A  retransmitted  buy-io  notice 
must  be  deUvered  to  the  recipient  not 
later  than  12  noon,  the  seller's  local 
time,  on  the  business  day  preceding  the 
buy-in  date  and  the  specified  delivery 
time  in  the  original  notice. 

ni.  Discussion 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act  *  in  that 
the  rule  change  will  refine  the  buy-in 
provisions  of  the  code  to  recognize  new 
developments  in  the  clearance  and 
settlement  system.*  Furthermore,  the 
rule  change  will  facilitate  the  clearance 
and  settlement  of  securities  by 
eliminating  an  inconsistency  in 
subsection  59(b)  that  permitted  a  buy-in 
notice  to  specify  the  seller's  delivery 
deadline  at  a  time  no  earlier  than  11:30 
a.m.,  the  buyer's  local  time,  yet  the  buy- 
in  could  not  be  executed  before  2:30 
p.m.,  Eastern  Time.  For  depository 
eligible  securities  where  the  originator 
is  a  depository  participant,  the  rule 
change  precludes  the  buy-in  notice  from 
requiring  the  seller  to  deliver  the 
securities  before  3:00  p.m.,  the  seller's 
time.  The  provision  will  reduce  the  risk 
of  the  buyer  exposing  the  seller  to  an 
execution  at  a  price  higher  than  the 
original  contract  price.  However,  the 
rule  change  permits  broker-to-broker 
buy-ins  in  nondepository  eligible 
securities  that  specify  an  earlier  delivery 
time  (no  earUer  than  11:30  a.m.  local 
time). 

In  addition,  the  rule  change  amends 
UPC  subsection  59(b)(2)  to  require  the 
recipient  of  a  buy-in  notice  to  retransmit 


'The  proposal  was  originally  filed  with  the 
Commission  on  October  26.  1995.  The  NASD 
subsequently  submitted  Amendment  No.  1  to  the 
filing.  Letter  from  Elliot  R.  Curzon,  Assistant 
General  Counsel.  NASD,  to  Karl  J.  Vamer,  Over-the- 
Counter  Regulation,  Division  of  Market  Regulation. 
SEC,  dated  November  15,  1995. 


-■•  15  U.S.C.  §78o-3. 

'  The  NASD  noted  that  with  the  advent  of  same 
day  funds  settlement  (SDFS)  in  early  1996  and  the 
new  settlement  time  frames  associated  with  the 
Depository  Trust  Company's  SDFS  System,  the 
appropriate  buy-in  execution  time  in  subsection 
59(b)  should  not  be  prior  to  3:(K)  P.M.  Eastern  Time. 


414 


Federal  Register  /  Vol 


flay,  January  5,  1996  /  Notices 


Federal  Register      Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Notices 


435 


4  U 


agister  /  Vol.  r 


Friday,  January  5,  1996  /  Notices 


Federal  Register  /  Vol.  61.  .\o.  4  /  Friday,  January  5,  1996  /  Notices 


435 


the  notice  to  another  broker-dealer  from 
whom  the  securities  are  due  not  later 
than  12  noon,  the  seller's  local  time,  on 
the  business  day  preceding  the  date  of 
execution  of  the  buy-in.  The  specified 
delivery  time  in  the  retransmitted  notice 
must  not  be  earlier  than  the  time 
specified  in  the  original  notice.  The  rule 
change  modifies  the  existing  language  to 
provide  the  seller  with  23  V2  hours  to 
deliver  the  securities  to  the  recipient 
that  retransmitted  the  buy-in  notice  and 
is  an  improvement  to  the  current 
procedures  that  arguably  permit 
retransmittal  to  occur  at  the  end  of  the 
previous  business  day.  which  provided 
the  recipient  with  as  little  as  18'/^  hours 
notice. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposedrr\ile  change  SR-NASD-95-50 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
N4arket  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12) 
JoiMthan  G.  Katz. 
Secretary 
(FR  Doc  96-168  Filed  1-4-96:  8:45  am) 
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[Release  No.  34-36657,  File  No.  SR-*<ASO- 
95-66] 

Self-Regulatory  Organizations;  Notice 
of  Filing  dn/j  Drder  Granting 
Accelerated  .Approval  of  Proposed 
Rule  3hringe  oy  the  National 
Associrftion  ji  Securities  Dealers,  inc., 
Relati'-  3  to  an  Extension  and 
Expaision  of  the  nasO's  "Equity 
Optio"  Position  I !  nl»  Hedge 
Exemption  P'lot  '-rogram 

Decemnei  29.  I99f; 

Pii.i-suajit  n  Section  l9(bl(l»  of  the 
Seciuities  "xcb-i.ige  Act  ot  1934 
("Act"\'  ai>d  Role  ^<)b-4  thereiuider  ' 
notice  is  hereb'  <^ivon  •h.at  on  November 
21,  1995,  'he  Naiional  Association  of 
Securities  Dealers,  hjc.  ("NASD  )  filed 
wit'  ~  ,f^ 

Cor  -  -   .   _.e 

proposed  njlc?  chaiiRo  m  dewrih^c'  fii 
Items '  aiiu  '  -,  have 

been  prep^.  ^       orv 

urganizatioi..  I'he  NaSD  has  i-euvested 
accelerated  approval  for  the  proposal 
This  order  approves  the  NASD's 
proposal  on  an  accelerated  basis  and 
solicits  comments  from  interested 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  ID,  Section  33(b)(3)(A)(5)  of  the 
NASD  Rules  of  Fair  Practice  to  extend, 
until  December  31,  1997,  the  NASD's 
equity  option  position  limit  hedge 
exemption  pilot  program.  The  NASD  is 
also  proposing  to  expand  the  hedge 
exemption  pilot  program  to  permit  the 
establishment  of  hedged  positions  up  to 
three  times  the  applicable  basic  position 
limit. 

In  addition,  the  NASD  is  requesting 
that  the  Commission  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act. 
to  approve  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  wath  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  text  jf  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  bel>)w.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Ruie 
Change 

1  Purpose 

On  Febniaiy  9,  1990    he  c :onim:.ssiorj 
approved  a  NASD  proposal  ■*  to 
implement  a  two-year  pilot  program 
during  whif:h  certain  fully  hedged 
equity  option  positions  would  be 
automatically  exempt  from  established 
position  *  and  exercise  umits. '  On 


MSUSCS^SsMDllMS). 
» 17  CFR  240. 18b-t  (1994). 


'  See  Securities  Exchange  .\ct  Release  No.  27697 
(February  9.  1990!.  55  FR  5535  iFebruary  15,  1990). 
Position  limus  impose  a  ceiling  on  'he  number 
ot  option  contracts  in  each  cia£.<.  on  tbe  saire  sifie 
01  the  market  (is.,  aggregating  long  calls  and  short 
puti  and  long  puis  and  short  cans,  ihai  ~an  he  hele 
or  whuen  by  an  investur  oi  g/<TJi>  jI  ;nvastors 
aci-.n^  in  concert  .\rTi(  't  HI.  Secvion  33(b)(3)(A)  of 
the  N'  A.SD  Rules  of  Fair  Practice  currently  provider 
that  oquily  option  iXMiiion  limiu  are  4.S00,  7.500. 
or  10.500  contracts,  depending  jpon  ihe  trading 
volume  and  r.umtier  of  outstanrling  shares  of  the 
underlying  stuck.  In  addition,  the  NASD  has 
recently  submitted  to  the  Comnussion  a  rule 
proposal  that  would  add  a  20.00O-coniract  position 
limit  tier  and  a  2S.000-contract  oosition  limit  tier. 
See  Pile  No  SR-NASD-95-5S.  ' 

'  Exercise  limits  restrict  the  number  of  options 
contracts  which  an  investor  or  group  of  investors 
acting  in  concert  can  exercise  within  five 
consecutive  business  -Jays.  Under  NASD  Rules. 
exercise  limits  correspond  to  position  limits,  such 


March  18,  1994,  the  Commission 
extended  the  NASD's  hedge  exemption 
pilot  program  through  December  31, 
1995.6 

The  NASD's  hedge  exemption 
provides  for  an  automatic  exemption 
from  equity  option  position  limits  for 
accoimts  that  have  established  one  of 
the  four  most  commonly  used  hedged 
positions  ^  and  where  each  option 
contract  is  either  (i)  hedged  by  100 
shares  of  stock,  (ii)  hedged  by  securities 
that  are  readily  convertible  into,  or 
economically  equivalent  to,  such  stock,* 
or  (iii)  in  the  case  of  an  adjusted  options 
contract,  hedged  by  the  number  of 
shares  represented  by  the  adjusted 
contract. 

Under  the  NASD's  current  hedge 
exemption,  the  largest  options  position 
(combining  hedged  and  unhedged 
positions)  that  may  be  estabUshed  may 
not  exceed  twice  the  basic  position  limit 
[i.e..  9,000.  15.000.  or  21,000  contracts, 
respectively).  In  addition,  the  hedge 
exemption  does  not  change  the  exercise 
limits  contained  in  Article  III.  Section 
33(b)(4)  of  the  NASD  Rules  of  Fair 
Practice.  Therefore,  market  participants 
are  allowed  to  exercise,  dmng  any  five 
consecutive  business  days,  ihe  same 
number  of  options  contracts  as  set  forth 
in  the  position  Umit  for  that  option, 
including  those  options  positions  that 
are  hedged  |y  e.,  il  the  pwasibon  limit  for 
an  option  is  10.500  contracts  and  an 
investor  has  established  a  position  of 
21,000  contracts  (10.50C  unhedged  and 
10.500  hedged),  the  investor  may 
exercise  all  21.00C  coniract-s  during  five 
consecutive  Ousiness  days). 

The  i>jASD  is  currentiv  propobing  iwc 
amendments  to  its  Pledge  exempuoc 
pilot  program.  First:  the  NASD  is 


that  investors  in  options  ciasses  on  :he  same  side 
Ok  the  marVst  aie  '.liowod  'o  'xercise,  dming  any 
five  rxinseculive  busines?  devs.  .inly  the  number  of 
options  contracis  se*  forth  as  the  applicable  ixisifior 
limit  for  ihose  options  classes  Set  .\rtir!e  ID. 
Section  33(b)(4)  ut  the  NaSD  Ruieb  of  Fdir  Praci.ce. 

»  See  Securities  Exchange  Act  Release  No.  33783 
'March  i6  1994).  59  FR  14229  [March  25.  1994). 

'  The  lour  exempted  hedge  uosilions  aru:  , . )  Long 
ntock  and  short  .ails:  (2)  long  siock  anc  ;ong  puts; 
(3)  short  stock  and  lon^  caMs:  and  ;4)  snor  stock 
and  short  puts 

'The  Commission  notes  that  the  NASD 
determines  on  a  case-by-cas6  ijasis  whether  an 
ir.strumen:  that  is  be.ng  usea  as  the  basis  lor  the 
cndeiJying  hedged  posii.ons  is  resdily  convertible 
into,  or  economiiially  eouivalent  to  the  <ecu-'ty 
underlying  'he  corresponding  option  position.  In 
this  regaru.  the  NAiiD  generally  finds  that  an 
instrument  that  ik  not  presently  convenibie  into  a 
securit-y.  but  which  will  be  at  a  future  date,  is  not 
a  "convertible"  security  for  purposes  of  the  hedge 
exemption.  !n  addition,  the  NASD  notes  that  if  a 
convertible  security  used  to  hedge  an  opiion 
position  is  called  for  redemption  by  the  issuer,  the 
security  would  ha^e  to  be  converted  into  the 
underlying  security  immediately  or  the 
corresponding  option  position  would  have  to  be 
reduced  accordingly. 


proposing  to  extend  the  pilot  program 
until  December  31,  1997.  Second,  the 
NASD  is  proposing  to  modify  the  hedge 
exemption  to  permit  the  establishment 
of  hedged  equity  option  positions  up  to 
three  times  the  applicable  basic  position 
limit  (i.e.,  13.500,  22,500.  or  31,500 
contracts).^  As  noted  above,  the  hedge 
exemption  rule  currently  permits  the 
establishment  of  hedged  equity  option 
positions  up  to  twice  the  applicable 
basic  position  limit. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.^o  Section  15A(b){6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

In  particular,  the  NASD  believes  that 
the  proposed  expansion  of  the  equity 
option  position  limit  hedge  exemption 
pilot  program  is  warranted  for  the 
following  reasons.  First,  permitting 
market  participants,  particularly 
investors  with  sizeable  holdings, 
accounts,  or  assets,  to  establish  larger 
hedged  equity  option  positions  will 
afford  them  greater  flexibility  to  employ 
larger  options  positions  when  effecting 
their  hedging  strategies.  Second,  the 
higher  hedged  position  limit  exemption 
will  likely  facilitate  greater  activity  in 
exchange-listed  options  and 
conventional  equity  options,  thereby 
enhancing  liquidity  in  the  markets  for 
exchange-traded  options,  conventional 
equity  options,  and  the  securities 
underlying  those  options.  Third,  by 
conforming  the  NASD's  equity  option 
hedge  exemption  rule  to  the  hedge 
exemption  rules  in  place  at  the  options 
exchanges,  there  will  be  no  confusion 
by  market  participants  concerning 


'The  NASD  notes  that  if  File  No.  SR-NASD-95- 
55  is  approved  by  the  Commission,  market 
participiants  could  establish  hedged  positions  of  up 
to  60.000  contracts  or  75.(X)0  contracts, 
respectively,  in  those  securities  that  qualify  for  the 
20,000-contract  position  limit  tier  or  the  25,000- 
contract  position  limit  tier.  In  addition,  under  the 
OTC  Collar  Exemption,  market  participants  could 
esUblish  OTC  collars  where  each  "leg"  of  the  collar 
is  50,000  contracts,  in  the  case  of  a  security  eligible 
for  the  20.000-contract  position  limit,  or  62,500 
contracts,  in  the  case  of  a  security  eligible  for  the 
25,000-contract  position  limit. 

•0 1 5  U.S.C.  §  78f(b)(5)  (1988). 


applicable  position  and  exercise 
limits.'! 

In  addition,  the  NASD  beUeves  that 
the  proposed  expansion  of  the  equity 
option  position  limit  hedge  exemption 
will  not  compromise  the  integrity  of  the 
options  markets  or  jeopardize  the 
stability  of  the  securities  markets 
underlying  exchange-traded  equity 
options  or  conventional  equity  options. 
As  options  positions  established 
pursuant  to  the  hedge  exemption  pilot 
program  will  continue  to  be  hedged  on 
a  one-for-one  basis  with  the  underlying 
stock,  the  NASD  does  not  believe  that 
the  proposed  expansion  of  the  hedge 
exemption  pilot  program  will  have  an 
adverse  impact  on  the  market.  In  this 
regard,  the  NASD  notes  that  the  higher 
position  limits  currently  available  by 
virtue  of  the  NASD's  hedge  exemption 
pilot  program  have  not  resulted  in 
disruptions  of  the  underlying  stock 
market.  Moreover,  the  NASD  v^rill 
continue  to  monitor  the  use  of  the 
position  limit  hedge  exemption  to 
ensure  that  NASD  members  comply 
with  the  requirements  of  the  exemption, 
as  well  as  to  monitor  the  exemption's 
effect,  if  any,  on  the  market.'^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 


' '  See  Securities  Exchange  Act  Release  Nos. 
36371  (October  13.  1995).  60  FR  54269  (October  20. 
1995)  (order  approving  File  No.  SR-CBOE-95-42); 
and  36409  (October  23.  1995).  60  FR  55399  (October 
31,  1995)  (order  approving  File  Nos.  SR-NYSE-95- 
31.  SR-PSE-95-25,  SR-Amex-95-42.  and  SR- 
Phlx-95-71). 

'2  In  addition,  should  the  NASD  seek  permanent 
approval  of  its  hedge  exemption  pilot  program,  the 
NASD  is  aware  of  and  will  comply  with  the 
Commission's  request  for  a  request  on  the  operation 
of  the  program. 


Commission,  and  all  vmtten 
commvmications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASI>-95- 
56  and  should  be  submitted  by  January 
26,  1996. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and,  in  particular,  with  the 
requirements  of  Section  15A(b)(6). 
Specifically,  the  Commission  beUeves 
that  the  proposed  extension  and 
expansion  of  the  NASD's  equity  option 
position  limit  hedge  exemption  pilot 
program  will  accommodate  the  needs  of 
investors  and  market  participants  while 
at  the  same  time  furthering  investor 
protection  and  the  pubUc  interest. 

The  Commission  also  believes  that  the 
proposed  rule  change  will  increase  the 
potential  depth  and  liquidity  of  the 
equity  options  market  as  well  as  the 
underlying  cash  market  without 
significantly  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  market  for  the  options 
or  the  underlying  securities. 

In  addition,  to  the  extent  the  potential 
for  manipulation  does  increase  due  to 
the  expanded  hedge  exemption,  the 
Commission  believes  that  the  NASD's 
surveillance  programs  will  be  adequate 
to  detect  as  well  as  to  deter  attempted 
manipulative  activity.  Moreover,  the 
Commission  will  continue  to  monitor 
the  NASD's  surveillance  programs  to 
ensure  that  problems  do  not  arise. 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  changes  prior 
to  the  thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  by 
accelerating  the  approval  of  the  NASD's 
rule  proposal,  the  Commission  is 
conforming  the  NASD's  equity  option 
hedge  exemption  to  identical  proposals 
that  were  recently  approved  for  the 
options  exchanges  by  the 
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Ujminission.' '  At-t-u.orated  approval  of 
the  proposed  rule  change  will  thereby 
provide  for  the  desired  uniformity  of 
equity  option  hedge  exemptions  within 
the  exchange  traded  options  market. 
Any  other  course  of  action  could  lead  to 
unnecessary  investor  confusion.  In 
addition,  the  Chicago  Board  Options 
Exchange,  Inc.'s  ("CBOE")  proposal  was 
noticed  for  the  entire  twenty-one  day 
comment  period  and  generated  no 
negative  responses.^*  Lastly,  accelerated 
approval  of  the  rule  proposal  will  allow 
the  NASD's  hedge  exemption  pilot 
program  to  continue  on  an 
uninterrupted  basis.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  bais. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  '*  of  the  Act  that  the 
proposed  rule  change  (File  No.  SR- 
BASD-a5-56)  is  hereby  approved  on  an 
accelerated  basis,  and,  accordingly,  the 
hedge  exemption  pilot  program  as 
expanded  herein  is  extended  until 
December  31,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  96-169  Filed  1-4-96;  8:45  am] 
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3  34--3d658;  File  No.  SR-NYSE- 


or-,  "Organizations;  Notice 
'  '    -q       =  'L    sed  Rule  Change  by 

s*''*  ' «  s--ck  Exchange,  Inc., 

Rdtatiny  CO  tne  Exclusion  of  Certain 
Orders  From  Trading  at  No  Charge 

December  29, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
December  29,  1995.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'^See  supra  note  11. 

>«W. 

"  15  U.S.C.  S  78»(b)(2)  (1988). 

••17  CFR  20O.3O-3(aHl2)  (1994). 

M5U.S.C.  788(b)(1). 


I.  Sell-Kt^iil<itury  Ui'^ajuzatiui)  :> 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  that,  effective 
January  2,  1996,  certain  orders  be 
excluded  from  the  specified  system 
orders  between  100  and  2.099  shares 
that  are  eligible  to  be  traded  at  no  charge 
as  set  forth  in  companion  filing  (SR- 
NYSE-95-46).*  The  ineligible  orders  to 
be  excluded  are  those  with  the 
following  descriptions: 

An  order  of  a  member  or  member 
organization  trading  as  agent  for  the  account 
of  a  non-member  competing  market  maker. 
Competing  Market  Maker  a  specialist  or 
market  maker  registered  as  such  on  a 
registered  stock  exchange  (other  than  the 
NYSE),  or  a  market  maker  bidding  and 
offering  over-the-counter,  in  a  New  York 
Stock  Exchange-traded  security. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Pui^tose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  , 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.,  B.,  and  C.  t)elow,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  this  filing  is  to  seek 
approval  to  exclude  specific  orders 
defined  in  Item  I.  above  from  those 
eUgible  system  orders  to  be  traded  at  no 
charge. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 


'  Securities  Exchange  Act  Release  No.  36659 
(December  29.  1995).  The  Commission  notes  that 
pursuant  to  File  No.  SR-95-46.  the  NYSE  revised 
its  equity  transaction  charges,  effective  )anuary  2. 
1996.  to  eliminate  the  exclusion  currently  in  place 
that  precludes  orders  for  competing  nurket  makers 
from  the  no  charge  provision  for  system  orders 
between  100  to  2099  shares.  This  revision  had  the 
effect  of  removing  all  NYSE  equity  transaction 
charges  on  competing  market  maker  system  orders 
between  100  to  2099  shares.  If  approved,  the 
NYSE's  current  filing  (SR-NYSE-95-47)  would 
reimpose  a  charge  of  S0.00190  on  such  share 
volume,  retroactive  to  January  2.  1996. 


other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  this 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 
The  proposed  fee  change  is  structured  to 
maintain  the  current  relationship 
between  member  proprietary  and  non- 
member  market  maker  activities  in 
Exchange-listed  securities.  In  this 
regard,  the  Exchange  is  not  seeking  to 
give  additional  encouragement  to 
members  to  send  to  the  Exchange 
proprietary  orders  of  competing  market 
makers,  which  the  Exchange  believes 
would  inappropriately  promote  the 
direct  competitive  activities  of  non- 
member  market  makers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
imsolicited  written  comments  from 
members  or  other  interested  parties.  ^ 

m.  n.,?.  TfTectivenf-ss  ..ffhe 
Propi)-.,!!  Kale  Changf  I'lii!  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed  rule 
change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


'The  Commission  notes  that  the  equity 
transaction  charge  of  $0.00190  that  this  filing  would 
impose  upon  competing  market  maker  system  share 
volume  on  orders  between  100  to  2099  shares  was 
first  introduced  by  the  NYSE  pursuant  to  File  No. 
SR-NYSE-95-38.  which  was  noticed  for  conunent 
in  Securities  Exchange  Act  Release  No.  36465 
(November  8,  1995)  60  FR  57473.  The  Commission 
received  three  comment  letters  in  connection  with 
that  filing.  These  letters  are  available  in  File  No. 
SR-NYSE-95-38. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 


NYSE.  All  submissions  should  refer  to 
the  File  Number  SR-NYSE-95-47  and 
should  be  submitted  by  February  20, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-170  Filed  1-4-96;  8:45  am] 
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Sunshine  Act  Meetma 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meatings  put)<ished  under 
the  "Government  in  ttie  Sunshine  AcT  'Pub. 
L  94-409)  5  'J.S.C.  562b<e)(3). 


BOARD  Of  GOVERNORS  Of  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
January  10.  1996. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W  ,  Washington.  D.C.  20551. 
STArjS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Sununary  ^iffendo.  Because  of  its  routine 
nuture,  nc  'Jiscussion  vii  the  following  item 
is  anticipated  This  matter  will  be  voted  on 
widiout  Hiscussion  unless  a  menber  of  the 
Board  request.':  that  the  item  be  moved  to  the 
disc'jssiou  di^eriua 

1.  Proposed  modifications  to  the  Fedwire 
'hiri-part>'  access  poiu.y  regarding  foreign 
sen'ire  provider  arrangements. 

2.  Any  items  carriea  forward  from  a 
previously  announced  meeting. 

Discussion  Vgendu  "VJIASE  .MOTE''TiAT 
NO  DISCl'SSION  ITEMS  ARE  SCHEDULED 
FOR  THIS  MEETING 


Federal  Register 
Vol.  61,  No.  4 

Friday,  January  5,  1996 


Friday 

January 


<y*: 


Note:  If  the  items  are  moved  from  the 
Summary  Agenda  to  the  Discussion  .\genda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  (hen  be  available  for  listening 
in  the  Board's  Freedom  of  Information  OfiRce, 
and  copies  can  be  ordered  for  $5  per  cassette 
by  calling  (200)  452-3684  or  by  writing  to: 
Freedom  o^  'iiformation  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington  DC.  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Toseph  R.  Coyne.  Assistant  lO  the 
Board.  (202)  452-3204. 

Dated:  January  3,  199b 
Jennifer  I.  Jnhnson, 

Deputy  Secretary  of  the  Board. 

(FR  Dor  96-196  Filed  1-3-96,  11:43  am] 

BK.UNG  COOE  a210-01-M 


BOARD  Of  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:15 
a.m..  Wednesday.  January  10,  1996, 
following  a  recess  at  the  conclusion  of 
ihe  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  prepaid  software 
and  service  agreements  within  the  Federal 
Reserve  System. 

2.  Personnel  actions  (appiointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  trom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  ai 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  banlc 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  January  3,  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-197  Filed  1-3-96;  11:43  am] 
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Department  of 
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National  Oceanic  and  Atmospheric 

Administration 

15  CFR   Part   990 

Natural  Resource  Da"  age  Assessments; 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

15  CFR  Part  990 

[950718181-«27»-02] 

RIN0648-AE13 

Natural  Resource  Damage 
Assessments 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  Section  t006ieKli  of  the  Oil 
Poliution  Act  of  1990  requires  the 
President,  acting  through  the  Under 
Seiretary  of  Commerce  for  Ocean.s  and 
A.':    jspherp.  to  promulgate  regula'ons 
for  the  assessment  of  natural  resource 
damages  resulting  from  a  discharge  or 
suDstantiai  threat  of  a  discharge  o-  oil 
This  final  ru'e  is  for  the  use  of 
authorized  federal,  state,  Indian  tribe, 
and  foreign  officials,  referred  to  as 

"  Natural  resoiirre  damage 
as  ts  are  not  idr'ntical  to 

.ef>por.^i«!  or  remedial  actions  addressed 
^^  V  che  larger  statutory  scheme  of  the  Oil 
Pollution  Act  of  1990.  AssessmcAits  are 
not  iitended  to  replac*  response 
actions,  whicn  have  as  their  primary 
purpose  'he  protection  of  human  hoaith 
but  to  supplement  them,  by  providing  a 
process  for  restoring  natural  resources 
and  services  injured  as  a  ""esult  of  an 
incident  involving  oil. 
EFPHCnvE  -JATS:  The  effective  date  of  the 
fina'  ni'.R  is  '•'ebruarv  .5,  1996. 
ADOflESSES:  Linda  Burlington  or  Eli 
Reinharz.  c/o  NOA  VGCNR  131.3  East- 
West  f    '         .  S.SMC  #3,  Room  15132. 
Silver  VID  20910 

FOR  RJRTHEP  INFORMATION  CONTAC': 
Linda  Builmgton  (telephone  1301 J  713- 
1217)  or  Eh  Reinharz  (telephone  (301) 
713-3038.  ext.  1931.  Office  of  General 
Counsel  .Natural  Resources.  FAX  (301) 
713-1229. 

SUPPt-EMENTARY  INFORMATtOW:  The  Oil 
Pollution  Act  of  1 J90  lOPA).  33  U.S  C. 
2701  et  seq.,  provides  for  the  prevention 
of.  liabilitv  for,  removal  of,  and 
compensa'ion  for  the  discharge,  or 
substantial  threat  of  discharge,  of  oil 
(hereinafter  referred  to  as  "incident") 
into  or  upon  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  Exclusive  Economic  Zone.  S^ction 
1006(b)  of  OPA  (33  U.S.C.  2706(b)) 
provides  for  the  designation  of  federal, 
state.  Indian  tribe,  and  foreign  natural 
resource  trustees  to  determine  if  injury 
to,  destruction  of,  loss  of,  or  loss  of  use 
of  nattiral  resources  and  services  has 


resulted  from  an  incident,  assess  natural 
resource  damages  for  those  injuries, 
present  a  claim  for  damages  (including 
the  reasonable  costs  of  assessing 
damages),  recover  damages,  and  develop 
and  implement  a  plan  for  the 
restoration,  rehabilitation,  replacement, 
or  acquisition  of  the  equivalent  of  the 
injured  natural  rttsources  and  services 
under  their  trusteeship.  Section 
1006(e)(1)  of  OPA  [  ;3  U.S.C.  2706(e)(1)) 
requires  'he  President,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  to  promulgate 
regulations  for  the  assessment  of  natural 
resource  damages  resulting  from 
incidents. 

Background 

Prior  to  issuing  this  final  rule.  NOAA 
published  eleven  Federal  Register 
Notices  requesting  information  and 
comments  an  approaches  to  developing 
natural  resource  damage  as.sessment 
procedures.  55  FR  534"8  (December  28, 
1990).  56  FR  830r  (February  28.  1991), 
57  FR  8964  (March  13.  1992),  57  FR 
14524  (April  21.  1992).  57  FR  23067 
dime  1,  1992).  57  FR  44347  (September 
25.  19921,  57  PR  56292  (November  27, 
1992),  58  FR  4601  (January  15,  1993),  59 
FR  'i061  (Januar>'  7,  1994)^  60  FR  39804 
(August  3.  1995),  and  60  FR  43574 
(August  22.  1995).  NOAA  conducted  a 
public  meeting  on  March  20,  1991,  and 
held  tour  regional  workshops  during 
1991  in  Rockville,  Maryland;  Houston, 
Texas;  San  Francisco,  California;  and 
Chicago,  Illinois,  to  learn  of  regional 
concerns  in  assessing  injury  and 
restoration  for  coastal  and  inland 
waters.  One  workshop  held  in 
Alexandria,  Virginia,  in  November  1991, 
provided  a  forum  for  early  discussions 
of  various  economic  issues  likely  to  be 
raised  during  the  rulemaking  process.  In 
addition,  on  August  12,  1992,  NOAA 
held  a  public  hearing  on  the' issue  of 
whether  constructed  market 
methodologies,  including  contingent 
valuation,  (CV),  can  be  used  to  calculate 
reliably  passive  use  values  for  natural 
resources,  and  if  so.  under  what 
circumstances  and  under  what 
guidance.  On  January  15,  1993,  NOAA 
published  in  hill  the  report  of  a  panel 
commissioned  to  evaluate  the  reliability 
ofCV  58  FR4601. 

NOAA  published  the  proposed  OPA 
rule  on  January  7,  1994  (59  FR  1061). 
The  proposed  rule  contained  a 
statement  requesting  specific 
consideration  of  certain  issues. 
Immediately  after  publishing  the 
proposed  rule,  NOAA  held  six  regional 
meetings  in  January  and  February  of 
1994.  A  seventh  workshop  was  held  in 
March  1994  in  Washington,  D.C.  NOAA 
then  published  an  informational  notice 


to  summarize  the  concerns  raised  in 
these  workshops  on  June  22,  1994  (59 
FR  32148). 

Based  upon  comments  received  in 
response  to  the  proposed  rule  and 
regional  meetings,  NOAA  reproposed 
the  rule  on  August  3,  1995  (60  FR 
39804).  Immediately  after  publishing 
the  proposed  rule,  NOAA  held  two 
conferences  in  August  and  September  of 
1995  to  discuss  the  1995  proposed  rule. 

This  final  rule  draws  from  (he  public 
issue-discussion  process  and  comments 
rficeived  to  provide  a  natural  resourt;e 
damage  assessment  process  intended  to 
meet  OPA's  goal  of  expeditious,  cost- 
effective,  and  feasible  restoration  of 
natural  resources  and  services  injured 
by  incidents  involving  oil. 

This  preamble  is  organized  as  follows: 
the  Introduction  gives  an  overview  of 
the  rule  and  is  followed  by  a  discussion 
of  each  of  the  subparts  of  the  rule. 
Subpart  A  provides  a  general 
introduction,  subpart  B  describes  trustee 
authorities,  subpart  C  gives  definitions 
pertinent  to  this  rule,  subpart  D 
describes  the  Preassessment  Phase, 
subpart  E  describes  the  Restoration 
Planning  Phase,  and  subpart  F  describes 
the  Restoration  Implementation  Phase. 
Finally,  the  preamble  provides  a  general 
summary  of  and  responses  to  the 
comments  on  the  proposed  rule. 

INTRODUCTION 

I.  Goal  of  OPA:  Focus  on  Restoration 

The  goal  of  the  Oil  Pollution  Act  of 
1990  (OPA)  is  to  make  the  environment 
and  public  whole  for  injuries  to  natural 
resources  and  natural  resource  services 
resulting  from  an  incident  involving  a 
discharge  or  substantial  threat  of  a 
discharge  of  oil  (incident).  This  goal  is 
achieved  through  returning  injured 
natural  resources  and  services  to 
baseline  and  compensating  for  interim 
losses  of  such  natural  resources  and 
services  through  the  restoration, 
rehabilitation,  replacement  or 
acquisition  of  equivalent  natural 
resources  and/or  services.  The  purpose 
of  this  rule  is  to  provide  a  framework  for 
conducting  soimd  natural  resource 
damage  assessments  that  achieve 
restoration  under  OPA. 

Under  the  rule,  restoration  plans 
developed  with  input  from  the  public 
and  responsible  parties  form  the  basis  of 
a  claim  for  natural  resource  damages. 
Final  restoration  plans  are  presented  to 
responsible  parties  for  fimding.  In 
addition,  the  rule  allows  responsible 
parties  to  implement  trustee-approved 
and  monitored  restoration  plans. 
Because  assessments  will  be  conducted 
in  the  open,  and  responsible  parties  and 
the  public  will  have  opportunities  to  be 


involved  in  the  planning  process,  it  is 
expected  that  restoration  will  be 
achieved  more  quickly,  transaction  costs 
will  decrease,  and  litigation  will  be 
avoided. 

NOAA  believes  that  an  assessment 
that  focuses  on  evaluating  injuries 
relevant  to  feasible  restoration 
alternatives  and  soliciting  public  input 
in  restoration  planning  will  accomplish 
three  major  goals:  validating  trustee 
determinations  regarding  those  actions 
that  will  make  the  environment  and 
public  whole;  ensuring  that  appropriate 
assessment  procedures  for  determining 
restoration  actions  for  a  given  incident 
are  followed;  and  reducing  transaction 
costs.  The  rule  provides  for  the  use  of 
a  range  of  appropriate  and  cost-effective 
procedures  for  an  assessment. 
Procedures  to  be  used  within  the  rule 
must  meet  certain  standards:  they  must 
be  capable  of  providing  information  of 
use  in  determining  the  type  and  scale  of 
restoration  appropriate  for  a  particular 
injury;  the  additional  cost  of  a  more 
complex  procedure  must  be  reasonably 
related  to  the  expected  increase  in  the 
quality  and/or  quantity  of  information 
provided  by  the  more  complex 
procedure;  and  they  must  be  reliable 
and  valid  for  the  particular  incident. 
Trustees  must  select  the  most  cost- 
effective  of  two  or  more  equally 
appropriate  assessment  procedures. 

Restoration  planning  oy  federal 
trustee  agencies  is  subject  to  the 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  (42 
U.S.C.  4321  et  seq.),  except  when  a 
categorical  exclusion  or  other  exception 
to  NEPA  applies.  The  process  identified 
in  the  rule  mirrors  the  decisionmaking 
process  embodied  in  NEPA,  without 
requiring  significantly  different  steps  or 
products  than  those  envisioned  in  OPA. 
Recognizing  that  NEPA  compliance 
requirements  will  vary  among  federal 
agencies,  and  that  state  trustees  may  not 
be  subject  to  NEPA,  the  rule  describes 
the  general  processes  and  products 
required  under  NEPA.  and  provides 
guidance  for  integrating  NEPA 
compliance  into  the  assessment. 

Finally,  NOAA  has  developed 
guidance  documents  on  various  aspects 
of  the  assessment.  These  guidance 
documents  are  available  in  draft  on: 
preassessment,  injurj'  assessment, 
restoration,  compensation  formulas,  and 
NEPA  compliance  (citations  for  the 
documents  are  included  in  the 
Bibliography  at  the  end  of  this 
preamble).  These  draft  documents  are 
available  from  the  address  at  the  front 
of  this  preamble.  The  guidance 
documents  are  being  prepared  in 
conjunction  with  this  rulemaking  to 
provide  additional  technical 


information  to  those  performing 
assessments  under  OPA  and  other 
interested  members  of  the  public.  These 
documents  will  not  constitute 
regulatory  guidance,  nor  will  they  have 
to  be  followed  for  an  assessment  to  be 
conducted  in  accordance  with  this  rule. 
The  documents,  in  their  final  form,  will 
be  made  available  through  a  public 
information  distribution  service,  and 
will  be  aimounced  in  a  future  Federal 
Register  notice. 

11   Overview  of  the  Restoration 
Planning  Process  I  nder  the  Rule 

The  natural  resource  damage 
assessment  process  in  the  rule  includes 
three  phases  as  outlined  below:  (1) 
Preassessment;  (2)  restoration  planning; 
and  (3)  restoration  implementation. 

Preassessment  Phase 

When  notified  by  response  agencies  of 
an  incident  involving  oil,  trustees  must 
first  determine  threshold  criteria  that 
provide  their  authority  to  begin  the 
natural  resource  damage  assessment, 
such  as  applicability  of  OPA  and  risks 
to  natural  resources  under  their 
trusteeship.  Based  on  early  available 
information,  trustees  make  a 
preliminary  determination  whether 
natural  resources  or  services  have  been 
injured.  Through  coordination  with 
response  agencies,  trustees  next 
determine  whether  response  actions 
will  eliminate  the  threat  of  ongoing 
injury.  If  injuries  are  expected  to 
continue,  and  feasible  restoration 
alternatives  exist  to  address  such 
injuries,  trustees  may  proceed  with  the 
assessment. 

Restoration  Planning  Phase 

The  purpose  of  the  Restoration 
Planning  Phase  is  to  evaluate  potential 
injuries  to  natural  resources  and 
services,  and  use  that  information  to 
determine  the  need  for  and  scale  of 
restoration  actions.  The  Restoration 
Planning  Phase  provides  the  link 
between  injury  and  restoration.  The 
Restoration  Planning  Phase  has  two 
basic  components:  injury  assessment 
and  restoration  selection. 

Injury  Assessment 

The  goal  of  injury  assessment  is  to 
determine  the  nature  and  extent  of 
injuries  to  natural  resources  and 
services,  thus  providing  a  technical 
basis  for  evaluating  the  need  for,  type  of. 
and  scale  of  restoration  actions.  Under 
the  rule,  injury  is  defined  as  an 
observable  or  measurable  adverse 
change  in  a  natural  resource  or 
impairment  of  a  natural  resource 
service.  Trustees  must  determine  that 
there  is:  (1)  Exposure,  a  pathway,  and  an 


adverse  change  to  a  natural  resource  or 
service  as  a  result  of  an  actual  discharge; 
or  (2)  an  injury  to  a  natural  resource  or 
impairment  of  a  natural  resource  service 
as  a  result  of  response  actions  or  a 
substantial  threat  of  a  discharge. 
Trustees  must  also  quantify  the  degree, 
and  spatial  and  temporal  extent  of 
injuries.  Injuries  are  quantified  by 
comparing  the  condition  of  the  injured 
natural  resources  or  services  to  baseline, 
where  necessary. 

Restoration  Selection 

Once  injury  assessment  is  complete, 
trustees  must  develop  a  plan  for 
restoring  the  injured  natural  resources 
and  services.  Under  the  rule,  trustees 
must  identify  a  reasonable  range  of 
restoration  alternatives,  evaluate  and 
select  the  preferred  altemative(s),  and 
develop  a  Draft  and  Final  Restoration 
Plan,  that  considers  public  comments. 
Acceptable  restoration  actions  include 
any  of  the  actions  authorized  tmder 
OPA  (restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent),  or  some  combination  of 
those  actions. 

Restoration  actions  under  the  rule  are 
either  primary  or  compensatory.  Each 
restoration  alternative  considered  will 
contain  primary  and/or  compensatory 
restoration  actions  that  address  one  or 
more  specific  injuries  associated  with 
the  incident.  Primary  restoration  refers 
to  actions  taken  to  return  the  injured 
natural  resources  and  services  to 
baseline  on  an  accelerated  time  frame. 
Natural  recovery  also  must  be 
considered  under  primary  restoration, 
in  which  no  human  intervention  is 
taken  to  directly  restore  injured  natural 
resources  and/or  services  to  baseline. 
Alternative  primary  restoration  actions 
can  range  from  natural  recovery,  to 
actions  that  prevent  interference  with 
natural  recovery,  to  more  intensive 
actions  expected  to  return  injured 
natural  resources  and  services  to 
baseline  faster  or  with  greater  certainty 
than  natural  recovery. 

Compensatory  restoration  includes 
actions  to  compensate  for  interim  losses 
of  natural  resources  and/or  services 
pending  recovery.  The  type  and  scale  of 
compensatory  restoration  may  depend 
on  the  nature  of  the  primary  restoration 
action,  and  the  level  and  rate  of 
recovery  of  the  injured  natural  resources 
and/or  services  given  the  primary 
restoration  action. 

When  identifying  the  compensator>- 
restoration  components  of  the 
restoration  alternatives,  trustees  must 
first  consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  quality,  and  of  comparable 
value  as  those  lost.  If  compensatory 
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amuas  ui  mu  adine  type  diiu  qua.ity  dn.il 
compeirable  value  cannot  provide  a 
reasonable  range  of  alternatives,  trustees 
may  consider  other  compensatory 
restoration  actions  among  the 
alternatives,  so  long  as  the  actions,  in 
the  judgment  of  the  trustees,  will 
provide  services  of  at  least  comparable 
type  and  quality  as  those  lost. 

To  ensure  that  a  restoration  action 
appropriately  addresses  the  injuries 
resulting  from  an  incident,  trustees  must 
scale  the  action.  The  approaches  that 
may  be  used  to  determine  the 
appropriate  scale  of  a  restoration  action 
include  the  resource-to-resource  or 
service-to-service  approach,  and  the 
valuation  approach.  The  possible  use  of 
contingent  valuation  (CV)  and  other 
stated-preference  methods  of  valuation 
to  determine  what  scale  of 
compensatory  restoration  provides  an 
equivalent  value  to  the  lost  services 
avoids  many  problems  identi^ed  by 
commenters  regarding  the  use  of  CV  to 
calculate  a  dollar  value  for  the  damages 
as  included  in  the  1994  proposal. 

Under  the  resource-to-resource  or 
service-to-service  approach  to  scaling, 
trustees  determine  the  appropriate 
quantity  of  replacement  natural 
resources  and/ or  services  to  compensate 
for  the  amount  of  injured  natural 
resources  or  services.  Trustees  must 
consider  using  the  resource-to-resource 
or  service-to-service  approach  for 
actions  that  provide  natural  resources 
and/or  services  of  the  same  type, 
quahty,  and  value  as  those  lost. 

In  situations  where  trustees  must 
consider  actions  that  provide  natural 
resources  and/or  services  that  are  of  a 
different  type,  quality,  or  value  than  the 
injured  natural  resources  and/or 
services,  or  where  use  of  resource-to- 
resource  or  service-to-service  scaling  is 
inappropriate,  trustees  may  use  the 
valuation  approach  to  scaUng.  To 
evaluate  actions  that  provide  services  of 
a  different  type  or  quality,  trustees  need 
a  common  measure  to  compare  services 
lost  and  services  provided,  such  as  the 
value  per  unit  of  service.  Trustees  first 
calculate  the  value  of  the  lost  services 
and  then  determine  the  value  gained 
from  different  scales  of  the  restoration 
action.  Trustees  then  select  the  scale  of 
the  restoration  action  under 
consideration  that  would  provide  value 
equal  to  the  value  lost.  Responsible 
parties  are  liable  for  the  cost  of 
implementing  the  restoration  action  that 
would  generate  the  equivalent  value, 
not  for  the  calculated  interim  loss  in 
value. 

Selection  of  a  Preferred  Alternative 

The  identified  restoration  alternatives 
are  evaluated  based  on  a  number  of 


lactors  that  include:  (i)  cost  to  carry  out 
the  alternative;  (ii)  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees'  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  and/or 
compensate  for  interim  losses;  (iii) 
likelihood  of  success  of  each  alternative; 
(iv)  extent  to  which  each  alternative  will 
prevent  future  injury  as  a  result  of  the 
incident,  and  avoid  collateral  injury  as 
a  result  of  implementing  the  alternative; 
(v)  extent  to  which  each  alternative 
t)enefits  more  than  one  natural  resource 
and/or  service;  and  (vi)  effect  of  each 
alternative  on  public  health  and  safety. 
Trustees  must  select  the  most  cost- 
effective  of  two  or  more  equally 
preferable  alternatives. 

A  Draft  Restoration  Plan  will  be  made 
available  for  review  and  comment  by 
the  public,  including  appropriate 
members  of  the  scientific  community 
where  possible.  Public  review  and 
comment  of  the  plan  will  depend  on  the 
nature  of  the  incident,  and  any 
applicable  federal  trustee  NEPA 
requirements.  The  Draft  Restoration 
Plan  will  describe  the  trustees' 
preassessment  activities,  as  well  as 
injury  assessment  activities  and  results, 
evaluate  restoration  alternatives,  and 
identify  the  preferred  restoration 
altemative(s).  After  reviewing  public 
comments  on  the  Draft  Restoration  Plan, 
trustees  must  develop  a  Final 
Restoration  Plan.  The  Final  Restoration 
Plan  will  become  the  basis  of  claims  for 
damages. 

Restoration  Implementation  Phase 

The  Final  Restoration  Plan  is 
presented  to  responsible  parties  to 
implement  or  to  fund  the  trustees'  costs 
of  implementing  the  plan,  thus 
providing  the  opportunity  for  settlement 
of  damages  claims  without  litigation. 
Should  responsible  parties  decline  to 
settle  a  claim,  OP  A  authorizes  trustees 
to  bring  a  civil  action  for  damages  in 
federal  court  or  seek  an  appropriation 
from  the  Oil  Spill  Liability  Trust  Fund 
for  such  damages. 

DISCUSSION 

Subpart  A — Introduction 

/.  Purpose 

The  goal  of  the  Oil  Pollution  Act  of 
1990  (OPA).  33  U.S.C.  2701  et  seq.,  is 
to  make  the  environment  and  public 
whole  for  injuries  to  natiual  resources 
and  services  resulting  from  an  incident 
involving  a  discharge  or  substantial 
threat  of  a  discharge  of  oil  (incident). 
This  goal  is  achieved  through  returning 
the  injured  natural  resources  and 
services  to  baseline  and  through 
compensation  for  interim  losses  of  those 


natural  resources  and  services  from  the 
date  of  the  incident  until  recovery. 

The  purpose  of  this  rule  is  to  promote 
expeditious  and  cost-effective 
restoration  of  natural  resources  and 
services  injured  as  a  result  of  an 
incident.  To  fulfill  this  purpose,  the  rule 
provides  a  natural  resource  damage 
assessment  process  for  developing  a 
plan  for  restoration  of  the  injured 
natural  resources  and  services  and 
pursuing  implementation  or  funding  of 
the  plan  by  responsible  parties.  The  rule 
also  provides  an  administrative  process 
for  involving  interested  parties  in  the 
assessment,  a  range  of  assessment 
procedures  for  identifying  and 
evaluating  injuries  to  natural  resources 
and  services,  and  a  means  for  selecting 
appropriate  restoration  actions  from  a 
reasonable  range  of  alternatives. 

n.  Scope 

This  rule  may  be  used  by  designated 
federal,  state,  tribal,  and  foreign  natural 
resource  trustees  to  determine 
appropriate  actions  to  restore  natural 
resources  and/or  services  injured  by  a 
discharge,  or  substantial  threat  of  a 
discharge,  of  oil  into  or  upon  navigable 
waters  or  adjoining  shorelines  or  the 
Exclusive  Economic  Zone  of  the  United 
States. 

The  Secretaries  of  the  Interior, 
Commerce,  Agriculture,  Defense,  and 
Energy  are  the  primary  federal  natural 
resources  trustees,  although  in  some 
circimistances,  the  heads  of  other 
federal  agencies  may  act  as  trustees  of 
natural  resources  (see  40  CFR  300.600). 
The  roles  and  responsibilities  of  the 
various  federal  tnistees  regarding  an 
assessment  vary  according  to  their 
natiual  resource  management 
responsibilities  and  the  susceptibility  of 
various  natural  resources  and/or 
services  to  injury.  Designation  of  federal 
trustees  and  broad  guidelines  describing 
trustee  functions  are  addressed  in 
subpart  G  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300.600.  For  state  trustees,  most 
governors  have  delegated  trustee 
responsibilities  to  specific  state  or  local 
agencies,  as  provided  under  OPA. 

The  process  described  in  the  rule  is 
not  intended  to  affect  the  recoverability 
of  natural  resource  damages  when 
recoveries  are  sought  other  than  in 
accordance  with  this  rule. 

///.  Overview 

The  rule  describes  three  phases  of  a 
natural  resource  damage  assessment. 
The  Preassessment  Phase,  during  which 
trustees  determine  whether  to  pursue 
restoration,  is  described  in  subpart  D  of 
the  rule.  The  Restoration  Planning 


Phase,  during  which  trustees  evaluate 
information  on  potential  injuries  and 
use  that  information  to  determine  the 
need  for,  type  of,  and  scale  of 
restoration,  is  described  in  subpart  E  of 
the  rule.  The  Restoration 
Implementation  Phase,  during  which 
trustees  ensure  implementation  of 
restoration,  is  described  in  subpart  F  of 
the  rule. 

IV.  Rebuttable  Presumption 

Assessments  performed  by  federal, 
state,  or  tribal  trustees  in  accordance 
with  this  rule  receive  the  evidentiary 
status  of  a  rebuttable  presumption 
provided  bv  section  1006(e)(2)  of  OPA 
(33  U.S.C.  2706(e)(2)).  NOAA  interprets 
this  presumption  to  mean  that  the 
responsible  parties  have  the  burdens  of 
presenting  alternative  evidence  on 
damages  and  of  persuading  the  fact 
finder  that  the  damages  presented  by  the 
trustees  are  not  an  appropriate  measure 
of  damages.  This  presumption  applies  to 
all  assessment  procedures  conducted  in 
accordance  with  this  rule.  However, 
where  trustees  use  procedures  that  are 
determined  not  to  be  in  accordance  with 
this  rule,  trustees  will  not  obtain  a 
rebuttable  presxunption  for  that  portion 
of  the  assessment.  Assessments 
performed  by  foreign  trustees  in 
accordance  with  this  rule  are  not 
entitled  to  a  rebuttable  presumption,  as 
provided  in  section  1006(c)(1)  of  OPA 
(33  U.S.C.  2706(e)(1)). 

V.  Coordination 

A.  General  | 

Coordination  among  all  parties 
affected  by  an  incident  is  crucial  to  an 
efficient  and  effective  assessment. 
Coordination,  in  pre-incident  planning 
and  throughout  the  assessment,  can 
reduce  time  until  restoration  is 
implemented  and  ensure  that 
assessment  costs  are  reasonable.  More 
detailed  discussion  of  some  aspects  of 
coordination  appears  in  Appendix  A  at 
the  end  of  this  preamble. 

B.  Coordination  Among  Trustees 

This  rule  encourages  trustees  with 
shared  or  overlapping  trusteeship  to 
coordinate  their  assessment  activities, 
including  coordination  in  pre-incident 
planning.  Coordination  among  trustees 
will  avoid  duplicative  claims  for 
damages,  address  shared  trust  natural 
resource  concerns,  and  result  in  more 
effective  funding  of  assessment  work. 
When  conducting  joint  assessments, 
trustees  must  designate  a  Lead 
Administrative  Trustee  (LAT).  The  LAT 
should  be  selected  by  mutual  agreement 
of  the  trustees.  The  LAT's  duties  and 
responsibilities  are  mainly 


administrative,  unless  all  trustees  agree 
otherwise.  Depending  upon  the 
circumstances  of  the  incident,  there  may 
be  co-LATs  or  sequential  LATs  for 
different  stages  of  the  process.  This  rule 
encourages  trustees  to  consider  using 
agreements,  such  as  memoranda  of 
understanding  (MOUs),  to  structure 
both  pre-incident  and  incident-specific 
activities.  Trustees  may  act 
independently  when  there  is  a 
reasonable  basis  for  dividing  assessment 
responsibilities,  so  long  as  there  is  no 
double  recovery  of  damages.  However, 
independent  assessments  may  not 
achieve  prompt  restoration  of  injured 
natural  resources  and  services  and  may 
not  be  in  the  best  interests  of  the  parties 
involved. 

C.  Coordination  With  Response 
Agencies 

Trustees  must  coordinate  their 
activities  conducted  concurrently  with 
response  operations  with  response 
agencies  consistent  with  the  NCP  and 
any  pre-incident  plans  or  MOUs. 
Coordination  among  trustees  and 
response  agencies  can  result  in  reducing 
or  eliminating  natural  resource  and/or 
service  injuries  residual  to  the  cleanup. 
"Response  "  refers  to  those  actions  taken 
under  the  NCP  to  protect  public  health 
and  welfare  or  the  environment  when 
there  is  a  discharge  or  a  substantial 
threat  of  a  discharge  of  oil,  including 
actions  to  contain  or  remove  discharged 
oil  from  water  and  shorelines. 

D.  Coordination  With  Responsible 
Parties 

Active  and  early  involvement  of 
responsible  parties  may  eliminate  some 
of  the  problems  trustees  have 
encountered  immediately  following  an 
incident,  such  as  lack  of  funding, 
persormel  and  equipment.  In  addition,  a 
joint  trustee-responsible  party 
assessment  may  be  more  cost-effective 
and  avoid  duplicate  studies.  Thus,  the 
rule  requires  the  trustees  to  invite  the 
responsible  parties  to  participate  in  the 
assessment. 

The  rule  leaves  determination  of  the 
timing  and  extent  of  responsible  party 
participation  to  the  judgment  of  the 
trustees  on  an  incident-specific  basis. 
While  active  responsible  party 
involvement  is  the  preferred  means  of 
conducting  assessments,  it  may  not  be 
appropriate  for  trustees  to  delay 
assessment  activities  while  negotiating 
the  terms  of  responsible  party 
involvement. 

Trustees  should  extend  the  invitation 
to  participate  to  knowTi  responsible 
parties  as  soon  as  practicable,  but  not 
later  than  the  delivery  of  the  Notice  of 
Intent  to  Conduct  Restoration  Planning, 


described  in  §  990.44  of  the  rule.  The 
invitation  to  participate  must  be  in 
writing,  and  a  written  response  by  the 
responsible  parties  is  required  to 
confirm  the  desire  to  participate. 
Trustees  and  responsible  parties  should 
consider  entering  into  binding 
agreements  to  facilitate  their 
interactions  and  resolve  any  disputes 
during  the  assessment.  To  maximize 
cost-effectiveness  and  cooperation, 
trustees  and  responsible  parties  should 
attempt  to  develop  a  set  of  agreed-upon 
facts  concerning  the  incident  and/or 
assessment.  For  example,  stipulated 
facts  might  concern  the  types  of  natural 
resources  and  services  injured,  extent  of 
injury  or  most  appropriate  assessment 
procedures  to  determine  injury  and/or 
restoration  needs,  and  how  the  results  of 
the  procedures  used  will  be  interpreted. 

The  scope  of  the  participation  by 
responsible  parties  must  be  determined 
by  the  trustees  The  rule  provides  a 
number  of  factors  that  may  assist 
trustees  in  making  this  determination. 
These  factors  include,  for  identified 
responsible  parties,  the  willingness  of 
responsible  parties  to  participate  in  the 
assessment  emd  provide  funding  for 
assessment  activities,  the  ability  of 
responsible  parties  to  conduct 
assessment  activities  in  a  technically 
sound  and  timely  manner  and  to  be 
bound  by  the  results  of  jointly  agreed 
upon  studies,  the  degree  of  cooperadon 
in  response  activities,  and  the  actions  of 
the  responsible  parties  in  prior 
assessments.  However,  the  rule  provides 
for  a  minimum  level  of  responsible 
party  participation  that  consists  of 
notice  of  trustee  determinations 
required  by  the  rule,  and  nodce  and 
opportunity  to  comment  on  documents 
or  plans  that  significantly  affect  the 
nature  and  extent  of  the  assessment. 
Increased  levels  of  participation  by 
responsible  parties  may  be  developed  at 
the  mutual  agreement  of  the  trustees 
and  responsible  parties;  however,  final 
authority  to  make  determinations 
regarding  injury  and  restoration  rests 
solely  v«th  the  trustees.  Submissions  by 
responsible  parties  will  be  included  in 
the  administrative  record.  Trustees  may 
end  participation  by  responsible  parties 
who,  during  the  conduct  of  the 
assessment,  interfere  with  the  trustees' 
capability  to  fulfill  their  responsibilities 
under  OPA  and  this  rule. 

The  rule  also  provides  that 
participating  responsible  parties  may 
formally  request  use  of  assessment 
procedures  other  than  those  that  have 
been  selected  by  trustees  as  the  most 
appropriate  for  the  incident  and  injury 
of  concern.  Responsible  parties  must 
identify  specific  alternate  procedures, 
and  demonstrate  that  they  meet  the 
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requirements  for  acceptable  assessment 
procedures  provided  in  §  990.27  of  the 
rule.  In  addition,  because  trustees  will 
already  have  made  a  determination  that 
a  different  procediue  is  appropriate, 
responsible  parties  must  agree  not  to 
challenge  the  results  of  the  requested 
alternate  procedure  and  agree  to  fund 
the  alternate  procedure.  Trustees  may 
deny  the  request  for  alternate 
procedures  on  the  grounds  that  they  are 
not  technically  feasible  or  scientifically 
sound,  are  inconsistent  with  §  990.27  of 
the  rule,  or  could  not  be  completed  in 
a  reasonable  time  frame.  Trustees  must 
document  the  request  and  their 
response  in  the  administrative  record. 

Trustees  must  document  in  the 
administrative  record  and  Restoration 
Plan  the  invitation  for  participation  by 
the  responsible  parties,  briefly  describe 
the  nature  and  extent  of  the  responsible 
parties'  participation,  and  briefly 
describe,  if  applicable,  why  the 
responsible  parties'  participation  was 
terminated. 

E.  Coordination  With  the  Public 

A  major  goal  of  OPA  is  to  involve  the 
public  in  the  restoration  planning 
process.  At  a  minimum,  the  rule 
requires  that  trustees  provide 
opportunities  for  public  involvement 
after  the  trustees  decide  to  develop  a 
restoration  plan.  The  rule  further 
encourages  that  trustees  involve  the 
public  in  the  assessment  at  any  time 
earlier,  if  such  involvement  is  expected 
to  enhance  trustees'  decisionmaking  or 
facilitate  the  restoration  process.     . 

Depending  on  the  nature  of  the 
incident  and  expected  assessment 
actions,  public  comment  may  be 
solicited  at  various  stages  to  ensure  the 
best  information  base  is  available  to  the 
trustees.  In  highly  complex  incidents,  or 
those  incidents  that  are  expected  to 
involve  multi-year  efforts,  trustees  may 
have  an  opportunity  to  set  up  one  or  a 
series  of  public  meetings  to  ensure 
opportunity  for  public  input. 
Attendance  should  be  encouraged  by  all 
parties  that  are  ir.»  olved,  participating, 
or  interested  in  the  incident. 

To  the  fullest  extent  practicable, 
trustees  should  involve  the  public  to: 

(i)  Encourage  a  broad  understanding 
of  restoration  and  build  trust,  thus 
allowing  for  quicker  recognition  and 
support  of  the  restoration  process 
overall: 

(ii)  Provide  opportunities  for  joint 
fact-finding,  improving  the  collection  of 
quality  data:  and 

(iii)  Incorporate  public  concern, 
providing  for  more  effective  restoration 
planning. 


VI.  Considerations  for  Facilitating 
Restoration 

A.  General 

Pre-incident  planning  and  regional 
restoration  plan  development  are  tools 
trustees  should  consider  as  means  to 
enhance  successful  restoration  planning 
and  implementation.  These  actions  are 
not  required  actions  under  the  rule. 
More  extensive  discussion  on  these 
topics  is  included  in  Appendix  A  at  the 
end  of  this  preamble. 

B.  Pre-Incident  Planning 

NOAA  believes  that  commitment  of 
time,  funding,  and  personnel  to 
planning  prior  to  an  incident  will  help 
ensure  that  the  assessment  results  in 
technically  sound  and  cost-effective 
restoration.  Pre-incident  planning 
activities  may  identify  natural  resource 
damage  assessment  teams,  establish 
trustee  notification  systems,  identify 
support  services,  identify  natural 
resources  and/or  services  at  risk, 
identify  and  develop  working 
relationships  with  area  and  regional 
response  agencies  and  ofRcials,  identify 
available  baseline  information,  establish 
data  management  systems,  and  identify 
assessment  funding  issues  and  options. 
Potentially  responsible  parties,  cleanup 
agencies,  representatives  of  local  natural 
resource  management  agencies,  and 
representatives  of  local  environmental 
groups  should  be  included  in  pre- 
incident  planning  to  the  fullest  extent 
practicable. 

C.  Regional  Restoration  Planning 

OPA  intends  that  restoration  actions 
make  the  environment  and  public  whole 
for  natural  resource  and/or  service 
injuries  resulting  from  an  incident. 
Where  practicable,  development  of 
restoration  plans  on  an  incident-by- 
incident  basis  is  the  preferred 
alternative  to  accomplish  this  goal. 
However,  for  many  incidents,  including 
smaller  incidents,  such  incident-specific 
plan  development  may  be  impractical 
and  costly.  Yet,  the  impact  of  small 
incidents  may  still  represent  a 
significant  concern  for  trustees, 
particularly  where  small  incidents  may 
have  cumulative  impacts.  Thus,  to 
achieve  OPA's  mandate  to  restore 
injured  natural  resources  and  services 
regardless  of  the  type  and  scale  of  those 
injuries,  trustees  are  encouraged  to 
identify  existing  Regional  Restoration 
Plans  or  other  existing  restoration 
projects  that  may  be  applicable  in  the 
event  of  an  incident.  Regional 
restoration  planning  may  consist  of 
compiling  databases  that  identify 
existing,  planned,  or  proposed 
restoration  projects  that  may  provide 


appropriate  restoration  alternatives  for 
consideration  in  the  context  of  specific 
incidents.  Plans  or  projects  developed 
on  a  regional  basis  (e.g..  ecosystem, 
landscape,  watershed,  or  any  other 
basis)  appropriate  so  long  as  natural 
resources  and/or  services  comparable  to 
those  expected  to  be  injured  by  an 
incident  are  addressed  in  the  plans.  In 
no  event  may  the  use  of  a  regional 
restoration  plan  or  other  existing 
proposed  restoration  project  violate 
OPA's  limitation  that  natural  resource 
damages  must  be  used  solely  to  restore, 
rehabiUtate,  replace,  or  acquire  the 
equivalent  of  natural  resources  and 
services  injured  by  an  incident. 

Subpart  B — Authorities 

/.  Relationship  to  the  CERCLA  Natural 
Resource  Damage  Assessment 
Regulations 

The  Department  of  the  Interior  (DOI) 
has  developed  regulations  for  assessing 
natural  resource  damages  resulting  from 
hazardous  substance  releases  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S.C.  9601 
et  seq.),  and  the  Federal  Water  Pollution 
Control  Act  (Clean  Water  Act)  (33  U.S.C. 
1321  et  seq.).  The  CERCLA  regulations 
are  codified  at  43  CFR  part  11.  The 
CERCLA  regulations  originally  applied 
to  natural  resource  damages  resulting 
from  oil  discharges  as  well  as  hazardous 
substance  releases.  This  rule  supersedes 
43  CFR  part  11  with  regard  to  incidents 
covered  by  OPA.  Trustees  who  began 
assessments  under  the  CERCLA 
regulations  before  the  effective  date  of 
this  rule  may  complete  those 
assessments  in  compliance  with  the 
CERCLA  regulations  or  they  may  elect 
to  use  this  rule  to  obtain  the  rebuttable 
presumption. 

If  natural  resources  and/ or  services 
are  injured  by  a  discharge  or  release  of 
a  mixture  of  oil  and  hazardous 
substances,  trustees  must  use  43  CFR 
part  1 1  in  order  to  obtain  a  rebuttable 
presumption. 

//.  Relationship  to  the  NCP 

This  rule  provides  procedures  by 
which  trustees  may  determine 
appropriate  restoration  of  injured 
natural  resources  and  services,  where 
such  injuries  are  not  fully  addressed  by 
response  actions.  Response  actions  and 
coordination  with  damage  assessment 
activities  are  conducted  pursuant  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300. 


446 


Federal  Register  /  Vol.  61,  No.  4  /  Friday,  Janua-    '     ^^^'^   '  Rules  and  Regulation  = 


Ff'deral  Register  /  Vol.  61,  No.  4  /  Friday,  January  5,  1996  /  Rules  and  Regulations 


445 


///.  Prohibition  on  Double  Recovery 

Trustees  are  subject  to  a  prohibition 
on  double  recovery  of  damages  in 
section  1006(d)(3)  of  OPA  (33  U.S.C. 
2706(d)(3)).  This  rule  encourages  trustee 
coordination  as  a  means  to  avoid  double 
recovery.  In  general,  the  losses  that 
trustees  may  estimate  without  the  risk  of 
double  recovery  are: 

(i)  The  value  of  losses  to  all  public 
uses  of  natural  resources  as  measured  by 
changes  in: 

(a)  Monetized  measures  of  utility  or 
consiuner  surplus: 

(b)  Fees  or  other  payments  collectable 
by  the  government  or  a  tribe  for  use  of 
the  natural  resource  by  a  private  party; 
and 

(c)  Any  economic  rent  accruing  to  a 
private  party  because  the  government  or 
tribe  does  not  charge  a  fee  or  price  for 
the  use  of  the  natural  resource,  provided 
such  economic  rent  is  not  recovered 
under  a  private  cause  of  action;  and 

(ii)  In  instances  where  the  trustee(s)  is 
the  majority  operator  or  controller  of  a 
for-profit  or  not-for-profit  enterprise, 
and  the  injury  to  the  natural  resource 
results  in  a  reduction  of  net  income  to 
such  an  enterprise,  that  portion  of  the 
lost  net  income  due  the  trustee(s)  from 
this  enterprise  resulting  directly  or 
indirectly  from  the  injury  to  the  natural 
resource. 

Trustee  claims  for  damages  under  this 
rule  should  not  include: 

(i)  Losses  to  the  government  for 
forgone  taxes,  because  these  are  transfer 
payments  from  individuals  to  the 
government;  or 

(ii)  Wages  and  other  income  lost  by 
private  individuals,  except  for  that 
portion  of  income  that  represents 
uncollected  economic  rent,  where  these 
values  may  be  the  subject  of  lawsuits 
brought  by  the  individuals  suffering  the 
loss. 

Where  restoration  actions  are  scaled 
using  the  resource-to-resource  or 
service-to-service  scaling  approach, 
trustees  should  ascertain  the  extent  to 
which  the  restoration  actions  also 
compensate  for  losses  typically  scaled 
with  a  valuation  approach. 

IV.  Compliance  With  NEPA  and  the 
CEQ  Regulations 

Under  this  rule,  the  National 
Environmental  Policy  Act  (NEPA) 
applies  to  restoration  actions  taken  by 
federal  trustees,  generally  becoming 
applicable  when  the  trustees  begin  the 
process  of  developing  a  Draft 
Restoration  Plan  under  subpart  E  of  this 
rule,  except  where  a  categorical 
exclusion  or  other  exceptions  to  NEPA 
apply.  Thus,  when  a  federal  trustee 
proposes  to  take  restoration  actions 


under  this  rule,  it  must  integrate  this 
rule  with  NEPA,  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  on  NEPA,  and  any  NEPA 
regulations  promulgated  by  that  federal 
trustee  agency.  In  conducting  the  NEPA 
process  concurrently  rather  than 
consecutively  with  the  assessment, 
federal  trustees  are  more  likely  to  make 
the  envirorunent  and  public  whole, 
avoid  delays  in  restoration,  and  reduce 
transaction  costs. 

Likewise,  certain  state  trustees  may 
also  have  equivalent  NEPA 
requirements,  usually  referred  to  as 
State  Environmental  Policy  Acts 
(SEPA).  Thus,  where  a  SEPA  appUes  to 
state  trustees,  they  must  consider  the 
extent  to  which  this  rule  can  be 
integrated  with  their  SEPA 
requirements.  Although  other  trustees 
may  not  be  bound  by  NEPA  or  NEPA- 
equivalent  requirements,  the  trustees 
may  still  find  the  procedural  planning 
process  as  defined  under  NEPA  (or 
SEPA)  useful  in  facilitating  restoration. 

The  provisions  of  §  990.23  of  this  rule 
strictly  relate  to  NEPA  and  federal 
trustees.  The  rule  provides  a  brief 
description  of  the  general  procedures 
and  products  that  may  be  expected  if  a 
restoration  action  is  subject  to  a  federal 
trustee's  NEPA  compliance 
requirements.  Federal  trustees  should 
refer  to  the  CEQ  regulations  and  their 
own  agency(ies)  NEPA  regulations  for 
specific  guidance  regarding  NEPA 
requirements. 

D.  Restoration  Plans 

1 .  Purpose 

After  selecting  a  restoration 
alternative,  trustees  must  prepare  a  Draft 
Restoration  Plan.  Development  of  a 
Draft  Restoration  Plan  provides  a 
vehicle  for  informing  the  affected  and 
interested  public  of  the  results  of  the 
trustees'  analyses  and  decisions,  anc 
encouraging  public  review.  Public 
review  can  also  supplement  expert  p  -«r 
review  when  comments  are  solicited 
from  various  professional  communiti»\ 
or  other  knowledgeable  persons. 

2.  Draft  Restoration  Plan 

A  Draft  Restoration  Plan  should 
include: 

(i)  A  simimary  of  injury  assessment 
procedures  used; 

(ii)  A  description  of  the  nature, 
degree,  and  spatial  and  temporal  extent 
of  injuries  resulting  fi-om  the  incident; 

(iii)  The  goals  and  objectives  of 
restoration; 

(iv)  The  range  of  restoration 
alternatives  considered,  and  a 
discussion  of  how  such  alternatives 
were  developed  and  evaluated  under 
this  rule: 


(v)  Identification  of  the  trustees' 
tentative  preferred  altemauve(s); 

(vi)  A  description  of  past  and 
proposed  involvement  of  the 
responsible  parties  in  the  assessment: 
and 

(vii)  A  description  of  monitoring  for 
documenting  restoration  effectiveness, 
including  performance  criteria  that  will 
be  used  to  determine  the  success  of 
restoration  and  need  for  interim 
corrective  action. 

When  developing  the  Draft 
Restoration  Plan,  trustees  must  clearly 
define  plan  objectives  that  specify  the 
desired  outcome  to  be  accomplished, 
and  the  performance  criteria  by  which 
successful  restoration  will  be  judged. 
Trustees  should,  at  a  minimum, 
determine  what  criteria  will  constitute 
success  such  that  responsible  parties  are- 
relieved  of  responsibility  for  further 
restoration  actions  or  necessitate 
corrective  actions  in  order  to  comply 
with  the  terms  of  a  restoration  or 
settlement  agreement. 

Performance  criteria  include 
structural,  functional,  temporal,  and/or 
other  demonstrable  goals  that  the 
trustees  should  determine  with  respect 
to  all  restoration  actions.  For  example, 
an  agreement  to  create  new  intertidal 
marsh  habitat  as  compensation  for  a 
marsh  injured  by  oil  could  be  described 
by  performance  criteria  including  the 
number  of  acres  to  be  created,  location, 
elevation  of  new  habitat,  species  to  be 
planted  and  details  for  planting  such  as 
density,  and  time  frame  in  which 
identifiable  stages  of  the  project  should 
be  completed. 

The  types  of  parameters  that  should 
be  addressed  in  monitoring  include 
duration  and  fi^quency  of  monitoring 
needed  to  gauge  progress  and  success, 
the  level  of  sampling  needed  to  detect 
success  or  the  need  for  corrective  action, 
and  whether  monitoring  of  a  reference 
or  control  site  is  needed  to  determine 
progress  and  success.  Reasonable 
monitoring  and  oversight  costs  cover 
those  activities  necessary  to  gauge  the 
progress,  performance,  and  success  of 
the  restoration  actions  developed  under 
the  plan. 

3.  Public  Review  and  Comment 

Public  review  and  comment  of  both 
Draft  and  Final  Restoration  Plans  will 
depend  on  the  nature  of  the  incident 
and  any  applicable  federal  trustee  NEPA 
requirements,  as  described  in 
§§  990.14(d)  and  990.23  of  the  rule,  but 
must  be  sufficient  to  satisfy  OPA's 
requirement  for  public  involvement  in 
planning  restoration.  Thus,  trustees 
should  consider  such  factors  as  the  form 
of  the  involvement  (e.g.,  a  hearing, 
notice,  or  soUcited  comments),  extent  of 
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public  involvemani  \.e.g..  timing  and 
frequency),  and  the  forum  for 
communicating  with  the  public  (e.g., 
local  papers,  the  Federal  Register,  direct 
contacts  to  known  interested  parties). 

4.  Final  Restoration  Plan 

After  reviewing  public  comments  on 
the  Draft  Restoration  Plan,  trustees  must 
develop  a  Final  Restoration  Plan.  As 
part  of  the  Final  Restoration  Plan, 
trustees  must  consider  comments  on  the 
Draft  Restoration  Plan.  In  response  to 
the  comments,  the  trustees  may  need  to 
modify  the  restoration  alternatives  being 
considered,  develop  and  evaluate 
alternatives  that  have  not  been  given 
serious  consideration  by  the  trustees, 
supplement,  improve,  or  modify  the 
analyses,  make  factual  corrections,  or 
explain  why  the  comments  do  not 
warrant  further  trustee  response,  citing 
the  reasons  to  support  the  trustee 
position,  and  possibly  indicate  the 
circumstances  that  would  trigger 
reappraisal  or  further  response. 

In  the  Final  Restoration  Plan,  trustees 
indicate  the  restoration  alternatives  that 
will  be  implemented  and  include  the 
information  in  the  Draft  Restoration 
Plan.  The  format  of  the  Final 
Restoration  Plan,  which  essentially 
follows  that  of  the  Draft  Restoration 
Plan,  should  clearly  indicate  any 
changes  to  the  DraA  Restoration  Plan. 

V.  Compliance  With  Other  Applicable 
Laws  and  Regulations 

When  taking  actions  under  this  rule 
or  while  response  actions  are  on-going, 
trustee  field  activities  must  comply  with 
any  applicable  worker  health  and  safety 
considerations  specified  in  the  NCP  for 
response  actions.  Where  an  incident 
implicates  trustees'  statutory  or 
regulatory  requirements  in  addition  to 
those  under  OPA  and  this  rule,  trustees 
should  comply  with  those  requirements. 
This  requirement  also  relates  to  all 
legally  applicable  state,  local  or  tribal 
procedural  requirements.  Compliance 
with  any  applicable  laws,  regulations, 
and  associated  permits  will  help  to 
minimize  duplicative  and  conflicting 
efforts.  When  following  procedural 
requirements  other  than  those  specified 
by  OPA  and  this  rule,  trustees  should 
identify  those  requirements  in  the 
restoration  plan.  Applicable  federal 
requirements  that  may  need  to  be 
considered  include,  but  are  not  limited 
to:  the  Endangered  Species  Act;  the 
Coastal  Zone  Management  Act;  the 
Migratory  Bird  Treaty  Act;  the  National 
Marine  Sanctuaries  Act;  the  National 
Historic  Preservation  Act;  the  Marine 
Mammal  Protection  Act;  and  the 
Archaeological  Resources  Protection 
Act.  The  use  of  NEPA  as  a  planning 


procusi  iiiay  facilitatu  Luinplidnue  with 
other  federal  requirements. 

VI.  Settlement 

Trustees  may  settle  claims  for  natural 
resource  damages  under  this  rule  at  any 
time,  provided  that  the  settlement  ic 
adequate  in  the  judgment  of  the  trustees 
to  satisfy  the  goal  of  OPA  and  is  fair, 
reasonable,  and  in  the  public  interest, 
with  particular  consideration  of  the 
adequacy  of  the  settlement  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  the  injured  natural 
resources  and  services.  Settlements  by 
federal  trustees  will  generally  be  subject 
to  approval  by  the  U.S.  Department  of 
Justice.  Sums  recovered  in  settlement  of 
such  claims,  other  than  reimbursement 
of  trustee  costs,  may  only  be  expended 
in  accordance  with  a  restoration  plan, 
which  may  be  set  forth  in  whole  or  in 
part  in  a  consent  decree  or  other 
settlement  agreement,  that  is  made 
available  for  public  review. 

In  determining  the  sufficiency  of 
settlements  to  meet  the  public  interest 
test  under  other  statutes,  reviewing 
courts  have  afforded  broad  deference  to 
the  judgment  of  federal  agencies 
recommending  such  settlements.  Courts 
have  looked  to  whether  the  agencies 
have  considered  such  factors  as  the 
benefits  of  early  settlement  as  opposed 
to  delayed  recovery  through  litigation, 
litigation  risk,  certainty  in  the  claim, 
and  attitude  of  the  peuties  toward  the 
settlement,  among  other  factors. 

VII.  Emergency  Restoration 

Emergency  restoration  actions  should 
be  considered  in  situations  where 
immediate  action  is  necessary  to 
minimize  continuing  or  prevent 
additional  injury.  Although  emergency 
restoration  actions  may  be  considered 
and  implemented  by  trustees  at  any 
time  throughout  the  assessment, 
typically  trustees  begin  evaluating  the 
need  for  emergency  restoration  during 
response.  If  response  actions  are  still 
underway,  trustees,  through  their 
Regional  Response  Team  member  or 
designee,  must  coordinate  with  the  On- 
Scene  Coordinator  (OSC)  before  taking 
any  emergency  restoration  actions.  Any 
emergency  restoration  actions  proposed 
by  trustees  should  not  interfere  with  on- 
going response  actions.  Trustees  must 
explain  to  response  agencies  through 
the  OSC  prior  to  implementation  of 
emergency  restoration  actions  their 
reasons  for  believing  that  proposed 
emergency  restoration  actions  will  not 
interfere  with  on-going  response 
actions. 

Trustees  must  provide  notice  to 
identified  responsible  parties  of  any 
emergency  restoration  actions  and,  to 


the  extent  time  permits,  invite  ineir 
participation  in  the  conduct  of  those 
actions,  consistent  with  the  provisions 
of  §  990.14(c)  of  the  rule.  Trustees  must 
also  provide  notice  to  the  public,  to  the 
extent  practicable,  of  these  planned 
emergency  restoration  actions.  The  rule 
allows  trustees  to  take  emergency 
restoration  action  only  if  such  action  is 
feasible,  likely  to  minimize  continuing 
or  prevent  additional  injury,  and  can  be 
conducted  at  a  cost  that  is  not 
unreasonable.  Trustees  must  also  notify 
the  public  of  the  justification  for,  the 
nature  and  extent  of,  and  the  results  of 
emergency  restoration  actions  within  a 
reasonable  time  following  the  actions. 
The  means  by  which  this  notice  is 
provided  to  the  public  is  left  to  the 
discretion  of  the  trustees. 

The  costs  associated  with  evaluating, 
plaiuiing,  and  implementing  emergency 
restoration  are  recoverable  costs. 

VIII.  Use  of  Assessment  Procedures 

A.  Standards  for  Assessment  Procedures 

The  rule  addresses  OPA's  goal  of 
efficient,  cost-effective,  and  feasible 
restoration  by  requiring  that  assessment 
procedures  be  tailored  to  the 
circixmstances  of  a  particular  incident 
and  the  information  needed  to 
determine  appropriate  restoration  for 
that  incident.  The  rule  requires  trustees 
to  determine  that  the  most  appropriate 
procedures  for  an  incident  be 
implemented  by  specifying  a  set  of 
standards  for  acceptable  procedures. 
These  standards  are  applicable  to  every 
assessment  procedure  used  under  the 
rule.  To  be  considered  in  accordance 
with  this  rule,  assessment  procedures 
must  meet  all  of  the  following 
standards: 

(i)  The  procedures  provide  assessment 
information  of  use  in  determining  the 
type  and  scale  of  restoration  appropriate 
for  a  particular  injury; 

(ii)  The  additional  cost  of  a  more 
complex  procedure  is  reasonably  related 
to  the  expected  increase  in  the  quantity 
and/or  quality  of  relevant  information 
provided  by  the  more  complex 
procedure;  and 

(iii)  The  procedures  are  reUable  and 
valid  for  the  particular  incident. 

B.  Assessment  Procedures  Available 

This  rule  provides  the  use  of  a  range 
of  assessment  procedures,  from  field  or 
laboratory  procedures,  to  model-  or 
literatuje-based  procedures,  to  a 
combination  thereof.  When  practicable, 
assessment  procedures  must  be  chosen 
that  provide  information  of  use  in 
determining  the  most  appropriate 
alternative  for  restoring  the  injury 
resulting  from  the  incident.  In  addition. 


when  selecting  assessment  procedures. 
trustees  should  consider  factors  such  as 
the  time  and  cost  to  implement  the 
procedure,  nature,  and  spatial  and 
temporal  extent  of  injury  and 
information  needed  to  determine  and 
quantify  injury,  possible  restoration 
actions  for  expected  injuries,  and 
information  needed  to  determine 
appropriate  restoration.  If  more  than  one 
procedure  providing  the  same  type  and 
quality  of  information  is  available,  the 
most  cost-effective  procedure  must  be 
used.  A  further  discussion  of  procedures 
is  given  in  Appendix  B  to  this  preamble. 

Subpart  C — Definitions 

Relevant  definitions  in  OPA  are 
repeated  in  the  rule  as  a  matter  of 
reference.  Important  terms  and  concepts 
that  are  either  not  expficitly  defined  or 
described  in  OPA  or  that  require  further 
clarification  are  discussed  below. 


Baseline 


I 


Baseline  refers  to  the  condition  of 
natural  resources  and  services  that 
would  have  existed  had  the  incident  not 
occurred.  Although  injury 
quantification  requires  comparison  to  a 
baseline  condition,  site-specific  baseline 
information  that  accoimts  for  natural 
variability  and  confounding  factors 
prior  to  the  incident  may  not  be 
required.  In  many  cases,  injuries  can  be 
quantified  in  terms  of  incremental 
changes,  rather  than  in  terms  of  absolute 
changes  relative  to  a  known  baseline. 
For  example,  some  procedures  do  not 
require  site-specific  baseline 
information  to  quantify  injury.  Rather, 
the  injury  is  quantified  in  terms  of 
incremental  adverse  changes  resulting 
from  the  incident.  Counts  of  oiled  bird 
carcasses  can  be  used  as  a  basis  for 
quantifying  incremental  bird  mortality 
resulting  from  an  incident. 

The  rule  does  not  distinguish  between 
baseline,  historical,  reference,  or  control 
data  in  terms  of  value  and  utility  in 
determining  the  degree  and  spatial  and 
temporal  extent  of  injuries.  To  the 
extent  that  historical  data,  reference 
data,  or  control  data  can  provide  valid 
information  on  which  to  base  a 
determination  of  the  conditions  of  the 
natiu-al  resource  and  service  in  the 
absence  of  the  incident,  these  forms  of 
data  may  effectively  serve  as  baseline 
information. 

Types  of  information  that  may  be 
useful  in  evaluating  baseline  include: 

(i)  Information  collected  on  a  regular 
basis  and  for  a  period  of  time  fi-om  and 
prior  to  the  incident; 

(ii)  Information  identifying  historical 
patterns  or  trends  on  the  area  of  the 
incident  and  injured  natural  resources 
and  services; 


(iii)  Information  from  areas  unaffected 
by  the  incident,  that  are  judged 
sufficiently  similar  to  the  area  of  the 
incident  with  respect  to  the  parameter 
being  measured;  or 

[iv]  Information  from  the  area  of  the 
incident  after  a  particular  natural 
resources  or  services  have  been  judged 
to  have  recovered. 

Incident 

An  incident  is  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantia) 
threat  of  discharge  of  oil  into  or  upon 
navigable  waters  or  adjoining  shorelines 
or  the  Exclusive  Economic  Zone.  When 
a  discharge  of  oil  occurs,  natural 
resources  and/or  services  may  be 
injured  by  tht  actual  discharge  of  oil  or 
response  activities  related  to  the 
discharge.  When  there  iS  a  substantial 
threat  of  a  discharge  of  oil,  naturai 
resources  and/or  services  may  also  be 
injured  by  the  threat  or  response  actions 
related  to  the  threat. 

Injury 

OPA  authorizes  trustees  to  recover 
damages  for  "injury  to,  destruction  of, 
loss  of.  or  loss  of  use  of  naturai 
resources  (section  1002(b)(2)lA)  of  OPA, 
33  U.S.C.  2702(b)(2)(A)).  Trustees  must 
establish  that  injury  has  resulted  from 
an  incident.  Under  this  rule,  injury  is 
defined  as  an  observable  (i.e., 
qualitative)  or  measurable  (i.e., 
quantitative)  adverse  change  in  a  natural 
resource  or  impairment  of  a  natural 
resource  service. 

There  are  two  general  bases  for 
determining  injury  imder  this  rule. 
Trustees  must  either  determine  that: 

(i)  The  natural  resource  was  exposed, 
there  is  a  pathway  connecting  the 
incident  with  the  natural  resource,  and 
an  adverse  change  to  the  natural 
resource  and/ or  service  has  occurred;  or 

(ii)  For  injuries  resulting  from 
response  actions  or  from  a  substantial 
threat  of  a  discharge  of  oil,  an  injury  to 
a  natural  resource  or  an  impairment  of 
use  of  a  natural  resource  service  has 
occurred  as  a  result  thereof  Thus,  under 
this  rule,  injury  may  residt  from  direct 
or  indirect  exposure  to  oil,  as  well  as 
from  response-related  activities,  and 
loss  of  services  is  explicitly  included  in 
the  definition  of  injury. 

Oil 

Under  section  1001(23)  of  OPA  (33 
U.S.C.  2701(23)).  the  term  "oil" 
includes  oil  of  any  kind  or  in  any  form, 
including,  but  not  limited  to,  petroleum, 
fuel  oil,  sludge,  oil  refuse,  and  oil  mixed 
with  wastes  other  than  dredged  spoil, 


but  does  not  include  petroleiuu. 
Including  crude  oil  or  any  fraction 
thereof,  which  is  specifically  listed  or 
designated  as  a  hazardous  substance 
imder  subparagraphs  (A)  through  (F)  of 
section  101(14)  of  CERCLA  and  which 
is  subject  to  the  provisions  of  that  Act. 

On  July  9, 1975,  the  U.S. 
Environmental  Protection  Agency 
published  a  Federal  Register  notice  to 
affirm  that  non-petroleum  oils,  such  as 
fats  and  oils  from  animal  and  vegetable 
sources,  are  subject  to  oil  spill  reporting, 
civil  penalties,  cleanup  costs,  and  oil 
spill  prevention  plan  preparation  and 
implementation  under  40  CFR  part  112 
and  other  i-equirements  of  section  311  of 
fie  Federal  Wate?'  Pollution  Control  Act 
(33  U.S.C.  1321  et  seq.).  The  U.S. 
EnvironixieTAtai  Protection  Agency  and 
US.  Coast  Guard  have  interpreted  and 
administi^red  sec'Icn  3'*i  as  applicable 
to  incidents  or  nori-petroleum  oils. 
'.Vhile  the  mechanism  of  injuries  by 
iion  pe'roieuui  olfs  may  be  different 
than  ihei  o*"  petroleum  oils,  it  is  evident, 
t«sed  on  CHiTonl  'iteratu'-o,  thai  Lhe 
nature  of  such  injuries  is  similar  (^.g.. 
death)  tor  both  types  of  oils.  However, 
ihe  nile  provides  guidaace  to  allow 
consideration  of  ditTerencas  in  the 
physical,  chemical,  bioJoq/caL  ano  other 
properties,  and  in  ihe  Sij'-noniycrtiai 
effects  of  such  oils  in  determining 
whether  injuries  result  toia  an  ir.-'^ident 
involving  non-peL'oieum  oils. 

Pathway 

Pathway  is  thfi  .nediiLon,  .mechanism, 
or  route  by  which  ihe  incident  has 
resulted  \n  an  iniu'^.  For  discharges  of 
oil,  a  pathway  :s  the  sequence  oid^ents 
by  which: 

(i)  The  oil  Lravelled  through  vaiious 
compor^ents  of  an  ecosystem  and 
contacted  che  naiiral  resnvrce  of 
concern;  or 

(ii)  Exposure  to  oil  in  one  pa/i  3t  aii 
ecosystem  was  trajjsmitted  to  the 
natural  resource  of  concsm.  withcui:  the 
oil  directly  contacting  trw  natural 
resource. 

Reasonable  .Assessment  Costs 

Reasonable  assessment;  costs  ai  f-  costs 
that  trustees  incurred  ir,  perforfuJn^ 
assessments  m  accordeoc;  wiih  this 
rule.  Trustees  may  recover  die 
reasonable  assessment  costs  »hey  incur 
under  this  rule  even  if  Lb^;  ultimately 
determine  not  to  pursue  it-.Siordlion. 
provided  that  they  have  detennineo  -hat 
actions  imdertaken  were  premised  on 
the  likelihood  of  injury  and  need  ior 
restoration.  Under  the  rule,  reasonable 
assessment  costs  also  include 
administrative,  legal,  and  enforcement 
costs  necessary  to  carry  out  this  part, 
monitoring  and  oversight  costs,  and 
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costs  associated  with  public 
participation  and  indirect  costs. 

Recovery 

Recovery  is  the  retufti  of  injiued 
natural  resources  and  services  to 
baseline.  This  concept  encompasses  the 
inherent  tendency  for  natural  resource 
and  service  attributes  to  vary  over  space 
and  time. 

Projecting  recovery  involves 
determining  the  likelihood  and  rate  at 
which  natural  resources  and/or  services 
will  return  to  baseline.  The  availability 
and  quality  of  baseline  information  can 
influence  recovery  projections.  Trustees 
should  use  the  best  available  baseline 
information  that  can  be  gathered  relative 
to  the  incident  and  associated  injuries. 

Restoration 

Restoration  is  any  action  (or  an 
alternative),  or  a  combination  of  actions 
(or  alternatives),  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
injured  natural  resources  and  services. 

This  rule  includes  the  concepts  of 
primary  and  compensatory  restoration. 
Primary  restoration  is  any  action 
(whether  on-site,  off-site,  in-Iund,  out- 
of-kind)  that  returns  injured  natural 
resources  and  services  to  baseline,  while 
compensatory  restoration  is  any  action 
(or  an  alternative)  taken  to  compensate 
for  the  interim  loss  of  natural  resources 
or  services  that  occur  from  the  date  of 
the  incident  until  such  natural  resources 
and  services  have  recovered  to  their 
baseline  condition.  Trustees  must 
consider,  within  the  primary  restoration 
component,  natural  recovery,  in  which 
no  human  intervention  is  taken  to 
directly  restore  the  injured  natural 
resources  and  services.  Depending  on 
the  injury  of  concern,  primary 
restoration  actions  may  include  actions 
to  actively  accelerate  recovery  or  simply 
to  remove  conditions  that  would  make 
recovery  unlikely.  The  rule  discusses 
types  of  primary  restoration  actions  that 
trustees  may  want  to  consider. 

For  some  injuries,  the  need  for  and 
scale  of  compensatory  restoration 
actions  may  depend  on  the  range  of 
feasible  primary  restoration  actions,  but 
trustees  should  evaluate  the  need  to 
seek  compensatory  restoration  for  all 
demonstrable  service  losses  that  occur 
from  the  onset  of  the  incident.  The  rule 
requires  that  trustees  preferentially 
evaluate  compensatory  restoration 
actions  that  provide  the  same  type, 
quality,  and  value  of  natural  resources 
or  services  as  those  lost.  Actions  that 
provide  services  of  comparable  type, 
quality,  and  value  may  be  considered  if 
required  to  generate  a  range  of  feasible 
restoration  alternatives  for  evaluation. 


Services 

Natural  resource  services  are  all 
functions  that  a  natural  resource 
provides  for  another  natural  resource(s) 
or  for  the  public.  Natural  resource 
services  may  be  classified  as  follows: 

(i)  Ecological  services — the  physical, 
chemical,  or  biological  functions  that 
one  natural  resource  provides  for 
another.  Examples  include  provision  of 
food,  protection  from  predation,  and 
nesting  habitat,  among  others;  and 

(ii)  Public  services — the  public  uses  of 
natural  resources  or  functions  of  natural 
resources  that  provide  value  to  the 
public.  Examples  include  fishing, 
hunting,  nature  photography,  and 
education,  among  others. 

Va7ue 

Value  can  be  measured  in  units  of 
natural  resource  services  or  dollar 
amounts.  An  individual's  value  of  a 
good  or  service  is  represented  by  the 
maximum  amount  of  goods,  services,  or 
money  that  the  individual  is  willing  to 
give  up  to  obtain  a  specific  good  or 
service,  or  the  minimum  amount  of 
goods,  services,  or  money  that  an 
individual  is  willing  to  accept  to  forgo 
a  specific  good  or  service.  The  total 
value  of  a  natural  resource  or  service 
includes  the  value  individuals  derive 
from  direct  use  of  the  natural  resource, 
for  example,  swimming,  boating, 
hunting,  or  birdwatching,  as  well  as  the 
value  individuals  derive  from  knowing 
a  natural  resource  will  be  available  for 
future  generations.  In  many  contexts, 
particularly  in  markets,  value  is 
represented  in  terms  of  units  of  money. 
However,  value  can  be  measured  using 
other  measures,  including  units  of  a 
natural  resource  service. 

Subpart  D — Preassessment  Phase 

/.  Purpose 

During  the  Preassessment  Phase, 
trustees  make  critical  determinations 
that  shape  the  remainder  of  the  natural 
resource  damage  assessment.  Trustees 
determine,  based  on  the  circumstances 
of  a  given  incident,  whether  actions 
under  OPA  are  justified  and  make 
preliminary  determinations  regarding 
the  type  of  injury  assessment  and* 
restoration  actions  that  may  be  pursued. 

Other  matters  considered  during  the 
Preassessment  Phase  include  funding, 
data  collection,  opening  the 
administrative  record,  and  inviting 
responsible  parties'  participation. 
Trustees  may  also  consider  the 
applicability  of  the  defenses  to  liability 
provided  in  section  1002  of  OPA  (33 
U.S.C.  2702). 


//.  Determinations 

A.  Determination  of  Jurisdiction 

In  order  for  trustees  to  proceed  with 
any  assessment  activities  under  OPA, 
certain  conditions  must  be  met: 

(i)  An  "incident"  under  OPA  must 
have  occurred  (i.e.,  there  has  been  a 
discharge  or  substantial  threat  of  a 
disch^e  of  oil); 

(ii)  The  incident  does  not  fall  within 
exclusionary  conditions  set  forth  in 
section  1002(c)  of  OPA  (33  U.S.C- 
2702(c))  (e.g.,  the  discharge  was  not 
permitted  by  federal  permit);  and 

(iii)  Natural  resources  or  services 
under  the  trusteeship  of  the  trustee  may 
have  been,  or  are  likely  to  be,  injiu^d  as 
a  result  of  the  incident. 

Frequently,  the  first  two  conditions 
are  determined  by  the  response  agency. 
The  U.S.  Coast  Guard.  U.S. 
Environmental  Protection  Agency,  or  a 
state  response  agency  may  have  already 
made  the  determination  that  OPA 
applies  to  the  incident  before  notifying 
trustees.  The  third  condition,  however, 
is  necessarily  determined  by  each 
trustee. 

If  all  of  the  conditions  listed  above  are 
met,  trustees  may  proceed  with 
preassessment  actions.  If  any  one  of  the 
conditions  is  not  met,  trustees  may  not 
take  additional  action  under  this  rule, 
except  action  to  finalize  this 
determination.  Trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  this  point  provided  that  the  first  two 
conditions  above  were  met  and  actions 
were  taken  with  the  reasonable  belief 
that  natural  resources  or  services  under 
their  trusteeship  might  have  been 
injiued  as  a  result  of  the  incident. 

A  determination  that  OPA  applies  and 
that  a  trustee  has  jurisdiction  to  act 
under  OPA  may  trigger  initiation  of  the 
natural  resource  damage  assessment 
process. 

B.  Determination  to  Conduct  Restoration 
Planning 

1.  General 

■    The  determination  to  be  made  by 
trustees  in  the  Preassessment  Phase  is 
whether  it  appears  that  restoration 
actions  should  be  pursued  by  the 
trustees.  This  determination  depends  on 
the  following  conditions: 

(i)  Injuries  have  resulted,  or  are  likely 
to  result,  from  the  incident; 

(ii)  Response  actions  have  not 
adequately  addressed,  or  are  not 
expected  to  address,  the  injuries 
resulting  from  the  incident;  and 

(iii)  Feasible  primary  and/or 
compensatory  restoration  actions  exist 
to  address  the  potential  injuries. 

If  all  the  conditions  listed  above  are 
met,  trustees  may  proceed  with 


preassessment  actions.  If  the  trustees 
decide  to  proceed  with  the  natural 
resource  damage  assessment,  the 
trustees  must  issue  a  Notice  of  Intent  to 
Conduct  Restoration  Planning,  which  is 
described  below.  If  any  one  of  the 
conditions  is  not  met,  trustees  may  not 
take  additional  action  under  this  rule, 
except  action  to  finalize  this 
determination.  However,  trustees  may 
recover  all  reasonable  assessment  costs 
incurred  up  to  this  point. 

2.  Identifying  Natural  Resources  and 
Services  at  Risk 

Determining  whether  natural 
resources  and  services  are,  or  are  likely 
to  be,  injured  requires  that  trustees 
consider  the: 

(i)  Circumstances  of  the  incident. 
Factors  to  consider  include  geographic 
location,  condition  of  the  vessel  or 
facility,  enviroimiental  conditions; 

(ii)  Characteristics  of  the  discharge  or 
substantial  threat  of  the  discharge. 
Factors  to  consider  include  the  type  of 
oil,  which  may  be  described  by  its 
physical  and  chemical  parameters, 
source,  time  and  duration,  and  volume 
of  the  discharge; 

(iii)  Characteristics  of  the  natural 
resources.  Factors  to  consider  include 
the  natural  resources  in  the  area  of  the 
incident,  the  services  they  provide, 
habitat  and  species  types,  seasonal 
implications  on  sensitive  life  stages,  and 
unique  ecological  components;  and 

(iv)  Potential  for  injury.  Factors  to 
consider  include  potential  for  exposure, 
pathways,  causal  mechanisms,  and 
availability  of  assessment  procedures 
and  data  to  analyze  these  factors. 

Trustees  must  consider  injuries 
resulting  from  the  incident  as  well  as 
from  actions  taken  to  respond  to  the 
incident. 

3.  Effectiveness  of  Response  Actions  in 
Eliminating  Injury 

Once  trustees  determine  that  natural 
resources  and/or  services  are,  or  may  be 
expected  to  be,  injured  as  a  result  of  the 
incident,  trustees  must  then  determine 
whether  these  injuries  are  likely  to  be 
adequately  addressed  through  response 
actions.  This  analysis  should  also 
consider  whether  restoration  is  required 
for  injuries  that  occurred  at  the  time  of 
the  incident,  even  if  injured  naturd 
resources  and  services  are  expected  to 
return  to  baseline  as  a  result  of  response 
actions.  If  response  actions  will  not 
alleviate  residual  natural  resource  and/ 
or  service  injuries,  trustees  must 
determine  whether  there  is  a  need  and 
potential  for  restoration  actions  to 
address  initial  or  residual  injuries,  and 
begin  identifying  these  actions,  to 


facilitate  the  Restoration  Plaiming  Phase 
of  the  assessment. 

4.  Early  Identification  of  Potential 
Restoration  Actions 

Potential  restoration  actions  need  to 
be  identified  as  early  in  the  assessment 
as  practicable.  Such  identification  is 
needed  to  help  justify  the  decision  to 
proceed  vdth  an  assessment  that  will 
lead  to  effective  restoration  actions,  and 
provide  the  focus  for  designing  injiuy 
assessment  studies  that  will  produce 
useful  information  on  the  type  and  scale 
of  restoration  needed.  Considerations 
important  to  the  early  identification  of 
restoration  actions  include: 

(i)  Potential  nature,  degree,  and 
spatial  and  temporal  extent  of  injury, 
with  or  without  restoration; 

(ii)  Need  and  potential  for  restoration 
given  the  types  of  injuries; 

(iii)  Potential  type  and  scale  of 
restoration; 

(iv)  Extent  to  which  information 
relevant  to  determining  restoration 
needs  is  known; 

(v)  Time,  money,  and  persoimel 
required  and  available  to  obtain  missing 
or  additional  information  relevant  to 
restoration;  and 

(vi)  Requirements  imposed  by  other 
applicable  laws,  regulations,  and 
permits  that  would  affect  restoration. 

///.  Data  Collection  During 
Preassessment  Phase 

This  rule  allows  trustees  to  conduct 
data  collection  and  analysis  during  the 
Preassessment  Phase  if  such  activities 
are  reasonably  related  to  making  the 
determinations  required  during  this 
phase.  The  purpose  of  data  collection 
and  analysis  at  this  stage  is  to  facilitate 
the  determination  of  whether  natural 
resources  and/or  services  have  been 
injured  by  the  incident  and  may  require 
some  form  of  restoration.  Ephemeral 
information  (i.e.,  information  that  may 
be  lost  if  not  collected  immediately) 
may  also  be  collected  during  the 
Preassessment  Phase  if  the  information 
is  necessary  for  any  stage  of  the 
restoration  planning  process.  In 
addition,  information  needed  to  design 
and  implement  anticipated  assessment 
procedures  may  be  collected  during  this 
phase.  Data  collection  and  analysis 
during  this  phase  must  be  coordinated 
with  response  actions,  such  that  the 
collection  and  analyses  do  not  interfere 
with  response  actions. 

IV.  Notice  of  Intent  to  Conduct 
Restoration  Planning 

If  the  trustees  determine  that  there  is 
a  reasonable  likelihood  that  injury  has 
occurred  as  a  result  of  the  incident  and 
feasible  restoration  actions  exist  that 


would  address  these  injuries,  the 
trustees  may  proceed  with  the 
assessment.  If  trustees  decide  to 
proceed,  they  must  prepare  a  Notice  of 
Intent  to  Conduct  Restoration  Planning, 
which  dociunents  the  trustees' 
preassessment  activities  and  the  basis 
for  the  decision  to  proceed.  Depending 
on  information  available  at  this  early 
stage  of  the  assessment,  the  notice  may 
also  include  a  description  of  the 
trustees'  proposed  strategy  to  assess 
injury  and  determine  the  type  and  scale 
of  restoration.  The  contents  of  the  notice 
may  vary,  but  will  typically  discuss: 

(i)  The  facts  of  the  incident; 

(ii)  Trustee  authority  to  proceed  with 
the  assessment; 

(iii)  Natural  resources  and  services 
that  are,  or  are  likely  to  be,  injured  as 
a  result  of  the  incident; 

(iv)  Potential  restoration  actions 
relevant  to  the  expected  injuries;  and 

(v)  If  determined  at  the  time,  potential 
assessment  procedures  to  evaluate  the 
injuries  and  define  the  appropriate  type 
and  scale  of  restoration  for  the  injured 
natural  resources  and  services. 

The  notice  must  be  made  publicly 
available.  The  means  by  which  the 
notice  is  made  publicly  available  and 
whether  public  comments  are  solicited 
on  the  notice  is  left  to  the  discretion  of 
the  trustee. 

Trustees  must  also  provide  a  copy  of 
the  notice  to  the  known  responsible 
parties  and  invite  their  participation  in 
the  conduct  of  restoration  planning.  As 
provided  under  §  990.14(c)  of  the  rule, 
the  determination  of  the  timing,  nature, 
and  extent  of  responsible  party 
participation  will  be  determined  by  the 
trustees  on  an  incident-specific  basis. 

V.  Administrative  Record 

An  administrative  record  facilitates 
the  restoration  process  by  providing  a 
central  repository  for  all  materials  relied 
upon  by  trustees  in  making  final 
determinations  about  restoration  actions 
appropriate  for  an  incident.  Thus,  as 
administrative  record  should  be  opened 
after  trustees  decide  to  proceed  with 
restoration  planning,  and  concurrently 
with  the  development  of  the  Notice  of 
Intent  to  Conduct  Restoration  Planning. 

The  administrative  record  must 
contain  sufficient  information  to 
support  review  of  the  trustees' 
decisionmaking  process.  Depending  on 
the  nature  and  extent  of  the  incident, 
assessment,  and  restoration  planning 
process,  the  administrative  record 
should  include  information  relied  upon 
during  the  assessment,  and  required  by 
this  rule.  Thus,  the  administrative 
record  should  ordinarily  include  the 
Notice  of  Intent  to  Conduct  Restoration 
Planning,  draft  and  final  restoration 
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plans,  and  public  comments;  any 
relevant  data,  investigation  reports, 
scientific  studies,  work  plans,  quality 
assurance  plans,  and  literature:  and  any 
agreements  not  otherwise  privileged 
among  the  participating  trustees  or  with 
the  responsible  parties. 

Federal  trustees  should  maintain  the 
administrative  record  in  a  manner 
consistent  with  the  Administrative 
Procedure  Act.  5  U.S.C.  551-59,  701-06. 
The  administrative  record  should  be 
limited  to  final  documents  when 
possible.  Where  no  final  document  is 
available  at  the  time  of  selection  of 
restoration  actions,  draft  documents 
may  be  included  in  the  administrative 
record  if  they  contain  information  not 
found  in  other  documents  in  the  record, 
but  which  is  considered  by  the  trustees 
in  selecting  a  restoration  action.  Pre- 
decisional.  deliberative  internal  agency 
memoranda  should  be  treated  like  draft 
documents  (and  be  excluded  from  the 
record)  unless  relied  upon  in  choosing 
restoration  actions. 

Although  this  rule  is  silent  on  the 
standard  of  judicial  review  for  an 
assessment  conducted  in  accordance 
with  this  rule.  NOAA  expects  that  the 
administrative  record  will  serve  as  the 
foundation  for  any  judicial  review  of 
such  assessment. 

Subpart  E — Restoration  Planning  Phase 

/.  Purpose 

The  purpose  of  the  Restoration 
Planning  Phase  is  to  evaluate  and 
quantify  information  on  potential 
injuries  to  natural  resources  and/or 
services  (injury  assessment),  and  use 
that  information  to  determine  the  need 
for  and  scale  of  restoration  actions 
(restoration  selection).  The  assessment 
is  essentially  a  restoration  scoping 
exercise,  and  the  various  studies  and 
analyses  conducted  during  this  phase 
should  be  viewed  from  the  restoration 
perspective.  Potential  assessment 
activities  should  be  examined  carefully 
to  ensure  that  the  results  will  be  useful 
and  relevant  to  restoration. 

Development  of  a  conceptual  linkage 
between  injury  and  restoration  early  in 
the  natural  resource  damage  assessment 
process  should  facilitate  and  minimize 
the  costs  of  the  assessment  by  assisting 
the  trustees  in  focusing  on  the  most 
relevant  injuries  to  be  included  in  the 
assessment,  designing  studies  that  are 
relevant  to  restoration,  and  plannmg 
appropriate  restoration  actions.  The  rule 
provides  that  trustees  may  use  a  range 
of  possible  assessment  procedures  for 
injury  assessment  and  restoration 
planning  (see  the  discussion  of  §  990.27, 
"Use  of  Assessment  Procedures"). 


//.  Injury  Assessment 

A.  Purpose 

The  goal  of  injury  assessment,  which 
includes  determination  and 
quantification  of  injury,  is  to  evaluate 
the  nature,  degree,  and  spatial  and 
temporal  extent  of  injuries  to  natural 
resources  and/or  services,  thus 
providing  a  technical  basis  for 
evaluating  the  need  for  and  scale  of 
restoration.  While  the  basic  steps 
discussed  below  are  applicable  to  all 
assessments,  selection  of  approaches  for 
demonstrating  exposure,  pathway,  and 
injury  will  be  incident-specific. 

To  determine  injury  under  this  rule, 
trustees  must  determine  if: 

(i)  The  definition  of  "injury"  is  met; 
and 

(ii)  (a)  An  injured  natural  resource  has 
been  exposed  to  the  discharged  oil,  and 
a  pathway  can  be  established  from  the 
discharge  to  the  exposed  natural 
resource;  and/or 

(b)  Any  injury  to  or  impairment  of  a 
natural  resource  service  has  occurred  as 
a  result  of  response  actions  or  a 
substantial  threat  of  a  discharge  of  oil. 
These  steps  for  determining  injury  and 
related  concepts  are  described  in  more 
detail  below. 

B.  Injury  Determination 
1.  IDefinition  of  Injury 

Under  this  rule,  trustees  must 
determine  if  the  definition  of  "injury" 
has  been  met.  "Injury"  is  defined  as  an 
observable  or  measurable  adverse 
change  in  a  natural  resource  or 
impairment  of  a  service. 

Injury  includes  adverse  changes  in  the 
chemical  or  physical  quality  or  viability 
of  a  natural  resource.  The  simplest 
example  is  death  of  an  organism,  but 
indirect,  delayed,  or  sublethal  effects 
may  also  constitute  injury.  Potential 
categories  of  injuries  include  adverse 
changes  in:  survival,  growth,  and 
reproduction;  health,  physiology  and 
biological  condition;  behavior; 
community  composition;  ecological 
processes  and  functions;  physical  and 
chemical  habitat  quality  or  structure; 
and  services  to  the  public. 

Although  injury  is  often  thought  of  in 
terms  of  adverse  changes  in  biota,  the 
definition  of  injury  under  this  rule  is 
broader.  Injuries  to  non-living  natural 
resources  (e.g.,  oiled  sand  on  a 
recreational  beach)  as  well  as  injuries  to 
natural  resource  services  (e.g.,  lost  use 
associated  with  a  fisheries  closure  to 
prevent  harvest  of  tainted  fish,  even 
though  the  fish  themselves  may  not  be 
injured)  may  be  considered. 

This  list  of  potential  adverse  changes 
is  not  intended  to  be  inclusive  of  all 
injuries  that  trustees  may  evaluate. 


2.  Exposure 

The  purpose  of  the  exposure  portion 
of  an  injury  assessment  is  to  estabhsh 
whether  natural  resources  came  into 
contact  with  the  oil  firom  the  incident. 
Early  consideration  of  exposure  should 
help  to  focus  the  assessment  on  those 
natural  resources  and/or  services  that 
are  most  likely  to  be  injured  by  an 
incident. 

Trustees  must  establish  whether  the 
natural  resource  came  into  contact, 
either  directly  or  indirectly,  with  the  oil 
discharged  from  the  incident.  Under  the 
rule,  exposure  is  broadly  defined  to 
include  not  only  direct  physical 
exposure  to  oil,  but  also  indirect 
exposure  (e.g.,  injury  to  an  organism  as 
a  result  of  disruption  of  its  food  web). 
Documenting  exposure  is  a  prerequisite 
to  determining  injury,  except  for 
response-related  injuries  and  injuries 
resulting  from  substantial  threats  of 
discharges.  However,  evidence  of 
exposure  alone  may  be  insufficient  to 
conclude  that  injury  to  a  natural 
resource  has  occurred  (e.g..  the  presence 
of  petroleum  hydrocarbons  in  oyster 
tissues  may  not,  in  itself,  constitute  an 
injury). 

Exposure  can  be  established  with 
either  quantitative  or  qualitative 
procedures.  As  vdth  other  elements  of 
the  assessment,  selection  of  procediu^s 
for  establishing  oil  exposure  will 
depend  on  the  type  and  volume  of 
discharged  oil,  natural  resources  at  risk, 
and  nature  of  the  receiving 
environment.  A  combination  of 
assessment  procedures  may  be 
necessary  to  determine  exposure.  For 
example,  chemical  analysis  of  oil  in 
sediments,  alone,  may  not  be  adequate 
to  conclude  that  a  benthic  organism  was 
otherwise  exposed  to  the  oil.  Likewise, 
the  presence  of  petrbleum  in  fish  tissue, 
alone,  may  not  be  adequate  to  link  the 
exposure  to  the  discharge  because 
metabolism  of  the  oil  may  blur  its 
chemical  characterization.  The 
combination  of  the  two  procedures  may, 
however,  add  to  the  weight  of  evidence 
establishing  exposure. 

Trustees  must  determine  the  most 
appropriate  procedures  to  evaluate 
exposure  on  an  incident-specific  basis. 
For  some  types  of  incidents,  visual 
observation  in  the  field  and/or  modeling 
may  be  adequate  to  document  exposure. 
For  other  incidents,  more  involved  site- 
specific  sampling,  including  chemical 
analysis  and  biological  data  collection 
and  analysis,  may  be  more  appropriate. 

3.  Pathways 

To  determine  whether  an  injury 
resulted  from  a  specific  incident,  a 
pathway  linking  the  incident  to  the 


injury  must  be  established.  As  with 
exposure,  establishing  a  pathway  is  a 
prerequisite  to  determining  injury, 
except  for  response-related  injuries  and 
injuries  resulting  from  a  substantial 
threat  of  a  discharge.  However,  evidence 
of  a  pathway,  alone,  is  not  sufficient  to 
conclude  that  injury  has  occurred  (e.g., 
demonstrating  that  prey  species  are 
oiled  can  be  used  to  document  that  a 
pathway  to  a  predator  species  exists; 
however,  such  data  do  not,  in 
themselves,  establish  that  'he  predator 
species  is  injured). 

Pathway  determination  may  include, 
but  is  not  limited  to  an  evaluation  of  die 
sequence  of  events  oy  which  the 
discharged  oil  was  transported  from  the 
incident  and  either: 

(i)  Came  into  direc*  physical  contact 
with  the  exposed  natural  resource  (e.g., 
oii  transported  from  an  incident  by 
ocean  currents,  wind,  and  wave  action 
to  directly  oil  shelLHsh):  or 

(ii)  Caused  an  incj-ect  -njury  to  a 
natural  resource  and/or  ser\'ice  (e.g.,  oil 
transported  from  an  incident  by  ocean 
currencs.  wind,  and  wave  action  cause 
reduced  populations  of  bait  fish,  which 
'ii  ;um  results  in  starvation  of  a  fish- 
sating  bird,  or,  oil  transported  Trom  an 
incident  by  cuir«nts.  wind,  and  wave 
acTion  causes  the  closure  ot  a  fishery  *o 
prevent  potentially  leinted  fish  from 
being  inanksted). 

i^athway  defennina'Jon  does  not 
require  'Jiat  inJLired  natural  resources 
and/oi-  services  oe  directiv  exposed  to 
oi!  !n  the  exaniuie  proviaed  above,  fish- 
eatmg  birds  are  injured  as  a  result  of 
decreases  in  food  availab''itj'  However, 
t:  ustees  musi  always  'determine  ihe 
existence  of  a  pathway  .-elaung  the 

ncident  to  'he  injurad  natural  resource 
and.'' or  se:'''ice.  if  the  iajiiry  is  '^a.ised  by 

lirect  erqicsure  to  oil. 

Pathways  may  incjjde.  bui  are  not 
limiied  vo  movement 'expostua  uircugh 
the  water  suriace,  viaasi  •^o^iunn. 
sed-:re.'its,  soil,  groundwater,  air,  or 
biota. 

\3  wiU\  exposu'^  d-^ieroiination. 
trustees  must  determine  'Jie  most 
app} opi-i.ate  procBdi;:S8s  ,c  evaluate 
wheUiei  a  patliway  -eidsts  on  an 
inc;oe:at-speciflc  ba:iis. 

Understanding  the  potential  pathways 
w'  il  also  help  to  narrow  the  scope  of  the 
assessmetjt"  an  J  m-;-  be  imoortant  in 
•lecjding  which  assessment  procedures 
i  0  use.  For  example,  if  a  patticular 
procedure  does  not  address  injuries  that 
occur  through  air  or  terrestrial 
pathways,  it  would  not  be  appropriate 
to  use  that  procedure  in  cases  where 
such  pathways  are  predominant. 


4.  Selection  of  Injuries  to  Include  in  the 
Assessm'ent 

During  the  Preassessment  Phase, 
trustees  may  collect  information  on  a 
wide  range  of  potential  injuries.  As  a 
result,  a  long  inventory  of  potential 
injuries  resulting  from  the  intident  is 
often  developed.  Because  the  coUection 
of  information  on  injury  must  be  related 
to  the  incident  and  consistent  with 
restoration  planning,  developing 
scientific  knowledge  for  its  own  sake  is 
not  part  of  an  assessment  imder  this 
rule. 

To  compile  an  inventory  of  pbtential 
injuries  to  include  in  the  assessment, 
trustees  should  determine  the  extent  to 
which  the  following  information  is 
known  or  can  be  obtained  foi  each 
injury: 

(i)  Natural  resoiu-ces  and  services  of 
concern; 

(ii)  Kinds  of  jirocedures  available  to 
evaluate  and  quantify  injury,  and 
associated  time  and  cost  requirements; 

(iii)  Evidence  indicating  exposure 

(iv)  Pathway  from  the  incident  to  the 
natural  resource  and/or  ser\'ice  of 
concern; 

•'\)  .Adverse  change  or  impairment 
that  constitutes  injury; 

(vi)  Evidence  indicating  injury; 

(vii)  Mechanism  by  vviiich  mjurv' 
occurred; 

(viii)  Potential  deg  -ee,  and  spatial  and 
temporal  extent  of  the  injury'; 

(ix)  Potential  natural  recovery  period: 
and 

(x]  Kinds  of  primarv  and/ or 
compensatory  restor?-'on  actions  tb^t 
are  feasible 

Analysis  of  the  factiis  above  sho-;id 
produce  a  list  ot  inj nes  approp.'iare  to 
evaiuaie  in  the  assessment. 

C.  Injury  Quantification 

Injoiy  quantification  is  die  piucess  by 
which  trustees  determine  the  degree, 
and  spatial  and  'empcral  exte.nt  of 
iniuries  relative  to  baseline.  Tbii.s,  injury 
quar/dficaiion  typically  provides 
iniormation  on  tiie  scale  of  restoration 
that  may  be  necessary. 

1  Injury  Quantification  Information 
Needs 

A  variety  of  procedures  for  iniury 
quantificalion  may  be  available  to 
trustees.  However,  because  the  ultimate 
purpose  of  inmry  quartification  is 
ideally  tc  facilitate  tie  design  and  scale 
of  restoradon  actions,  injury 
quantification  should,  at  a  minimum, 
evaluate  the  following  factors- 

(i)  Degree  of  the  injan,'.  Degiee  may  be 
expressed  in  terms  such  as  percent 
mortality,  proportion  of  a  population, 
species,  commimity,  or  habitat  affected, 


extent  of  oiling,  and  availability  of 
substitute  services. 

(ii)  Spatial  extent  of  the  injury.  Spatial 
extent  may  include  quantification  of  the 
total  area  or  voliune  of  iniury. 

(iii)  Temporal  extent  of  the  injury. 
I>jrat;on  of  injury  may  be  expressed  as 
the  total  length  of  time  that  the  natural 
resource  and/or  service  is  adversely 
affected,  starting  at  the  time  of  the 
'ncident  and  continuing  until  the 
natural  resources  and  sen'ices  return  to 
baseline. 

In  order  to  scale  restoration  actions, 
trustees  may  find  it  useful  to  develop  an 
estimate  of  the  total  quantity  of  injury 
that  integrates  tJie  degree  and  spatial 
and  temporal  extent  of  injury.  For 
example,  quantification  of  the  total 
losses  of  wetland  habita*  invjred  bv  oil 
could  be  obtained  by  estimating  the 
totalnumber  cf  acres  of  severely  oiled 
wetland  in  wL  ch  vegetation  is  totally 
kilijd,  ihe  natirai  recovery  time  for 
severely  oiled  wetland,  the  total  number 
of  3i:>es  of  ixoderaleiy  oiied  wetiand  in 
which  vegetation  is  not  completely 
k.'lied  but  the  wetlanc  has  lower  levels 
o*  prodMctivity,  and  the  natiu?^  'ecoverv 
time  f-^r  moderately  ailed  wetiand.  This 
in'ormation  coal(t  be  combined  to 
quant'.tS  'he  total  nL;.mber  of  "acre- 
years"  of  wetland  injury  to  scale 
restoration  actions. 

2.  C'lnceptua]  Approaches  'o 
Quanufication 

Trustees  may  pursue  several  different 
conceptual  aporoacbes  to  Jiiury 
quantification.  Under  these  approaches, 
inj'-j-y  jiay  be  quaxitiSed  in  terns  of: 

[i]  The  degree,  aciO  spatial  said 
tempore!  exieut  of  nijury  to  a  aararai 
resource; 

(v;  The  degree,  and  spadai  and 
teir.'porai  sx-eul  rj  v ••;■  y  'C  a  natural 
.'esoai'ce.  wiLh  subsev;aerx\  vansiauun  of 
;dat  sdverse  cna.nge  lo  a  reductioi-  i:-. 
serices  proviaec  by  the  natural 
rescurce;  or 

(iii>  The  amount  of  services  lost  as  a 
result  of  the  incidert. 

£xamj.:es  of  ihe  l]:s*  arip'oach 
include  quanti tying  the  number  of  fish 
or  seabird  moital  I-is  caused  by.a 
llsf. iia-'^e  of  ciL  Exexnp^es  o'^  riie  seco^id 
approach  -'nciude  ruauLifying      ' 
reiLicons  in  :lsL  p.^puiations  mh 
subsequent  estimat-on  of  die  rectiction 
m  the  value  of  a  recreational  fishing  day 
lost,  given  the  injury,  or  quaritif\'!ng  the 
amount  of  lost  .^pawiung  habitat  as  a 
result  of  oiling  with  subsequent 
estimation  o'  the  number  of  fish  that 
would  ha^'e  been  produced  by  that 
habitat.  An  example  of  the  third 
approach  includes  direct  measurement 
of  the  number  of  beach  user  days  iost  as 
a  result  of  a  beach  closure.  For  a 
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part:LLii4ir  .njLLry.  '-Tiisiees  sno^-iU  jsf 
whichever  approach  is  most  appropriate 
to  the  circumstances  of  the  incident. 

D.  Analysis  of  Natural  Recovery 

Natural  recovery  is  a  restoration 
alternative  whereby  injured  natural 
resources  and  services  are  allowed  to 
return  to  conditions  prior  to  the 
incident  without  human  intervention, 
following  any  response  actions.  Under 
this  rule,  trustees  must  estimate  the  time 
for  natural  recovery  in  order  to  quantify 
injury.  Analysis  of  recovery  times  may 
include  such  factors  as: 

(i)  The  nature,  degree,  and  spatial  and 
temporal  extent  of  injury; 

(ii)  The  sensitivity  and  vulnerability 
of  the  injured  natural  resource  and/or 
service; 

(iii)  The  reproductive  and  recruitment 
potential; 

(iv)  The  resistance  and  resilience 
(stabihty)  of  the  affected  environment; 

(v)  The  natural  variabiUty;  and 

(vi)  The  physical/ chemical  processes 
of  the  affected  environment. 

Although  it  is  desirable  to  account  for 
these  factors  and  produce  a  rigorous 
quantitative  natural  recovery  estimate 
for  a  particular  natural  resource,  this 
may  not  be  practicable  for  many 
injuries.  As  with  any  assessment 
procedure  used  under  the  rule,  the  most 
appropriate  procedure  that  meets  the 
standards  for  acceptable  procedures  in 
§  990.27  of  the  rule  must  be  used  for 
estimating  natural  recovery.  Thus, 
under  this  rule,  where  quantitative 
procedures  are  lacking,  inadequate,  or 
unnecessarily  costly  to  precisely 
estimate  natural  recovery  times,  trustees 
may  use  appropriate  qualitative 
procedures  to  develop  estimates  where 
needed. 

///.  Restoration  Selection 

A.  Purpose 

Once  injury  assessment  is  completed, 
trustees  must  develop  a  plan  for 
restoring  the  injured  natural  resources 
and  services.  Under  this  rule,  trustees 
must  identify  a  reasonable  range  of 
restoration  alternatives,  evaluate  those 
alternatives,  select  an  alternative, 
develop  a  E)raft  Restoration  Plan,  and 
produce  a  Final  Restoration  Plan. 

If  the  information  on  injury 
determination  and  quantification  and  its 
relevance  to  restoration  justify 
restoration,  trustees  may  proceed  with 
restoration  planning.  Otherwise, 
trustees  may  not  take  additional 
assessment  actions.  However,  trustees 
may  recover  all  reasonable  assessment 
costs  incurred  up  to  this  point. 


o  Developing  a  Reasonable  Rajige  of 
Alternatives 

1.  General 

Trustees  must  identify  a  leasonable 
range  of  restoration  alternatives  for 
consideration.  Each  alternative  is 
comprised  of  primary  and/or 
compensatory  restoration  components 
that  address  one  or  more  specific 
injuries  associated  with  the  incident. 
Primary  restoration  refers  to  any  actions 
taken  to  return  the  injured  natural 
resources  and  services  to  baseline  on  an 
accelerated  time  frame.  Natural 
recovery,  in  which  no  human 
intervention  is  taken  to  accelerate 
recovery  of  the  injured  natural  resource 
and  service,  is  included  under  the 
primary  restoration  component. 
Compensatory  restoration  refers  to  any 
actions  taken  to  compensate  for  the 
interim  losses  of  natural  resources  and 
services,  from  the  time  of  the  incident 
until  recovery  is  achieved. 

Each  alternative  must  be  designed  so 
that,  as  a  package  of  one  or  more 
actions,  the  alternative  would  satisfy 
OPA's  goal  to  make  the  environment 
and  public  whole  for  injuries  resulting 
from  an  incident.  Only  those 
alternatives  considered  technically 
feasible  and  in  accordance  with 
applicable  laws,  regulations,  or  permits 
may  be  considered  further  under  this 
rule.  Acceptable  restoration  alternatives 
include  any  of  the  actions  authorized 
under  OPA  (restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent),  or  any  combination  of  those 
actions. 

2.  Primarv  Restoration 

Trustees  must  consider  primary 
restoration  actions,  including  a  natural 
recovery  alternative.  Alternative 
primary  restoration  actions  can  range 
from  natural  recovery  with  no  human 
intervention,  to  actions  that  prevent 
interference  with  natural  recovery,  to 
more  intensive  actions  exp>ected  to 
return  injured  natural  resources  and 
services  to  baseline  faster  or  with  greater 
certainty  than  natural  recovery. 

When  identifying  primary  restoration 
actions  to  be  considered,  trustees  should 
consider  whether  activities  exist  that 
would  prevent  or  limit  the  effectiveness 
of  restoration  actions  (e.g.,  residual 
sources  of  contamination).  Trustees 
should  also  consider  whether  any 
primary  restoration  actions  are 
necessary  to  return  the  physical, 
chemical,  and  biological  conditions 
necessary  to  allow  recovery  or 
restoration  of  the  injured  natural 
resources  (e.g..  replacement  of  sand  or 
vegetation,  or  modifying  hydrologic 
conditions).  Finally,  trustees  should 


consider  whether  restoration  actions 
focusing  on  certain  natural  resources 
and  services  would  be  an  effective 
approach  to  achieving  baseline 
conditions  (e.g.,  replacing  essential 
species,  habitats,  or  public  services  that 
would  facihtate  the  replacement  of 
other,  dependent  natural  resource  and 
service  components). 

3.  Compensatory  Restoration 

In  addition  to  primary  restoration, 
trustees  must  consider  compensatory 
restoration  actions  in  some  or  all  of  the 
restoration  alternatives.  The  extent  of 
interim  natural  resource  or  service 
losses  that  must  be  addressed  by  a 
particular  restoration  alternative  may 
vary  depending  on  the  level  and  speed 
of  recovery  generated  by  the  primary 
restoration  component  of  the  restoration 
alternative. 

To  the  extent  practicable,  when 
identifying  the  compensatory 
restoration  components  of  the 
restoration  alternatives,  trustees  should 
consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  quality,  and  of  comparable 
value  as  those  injured.  This  is  the 
preferred  approach  to  identifying 
compensatory  restoration  actions.  If 
such  actions  do  not  provide  a 
reasonable  range  of  alternatives,  trustees 
should  identify  actions  that,  in  the 
judgment  of  the  trustees,  will  provide 
services  of  at  least  comparable  type  and 
quality  as  those  injured.  Where  the 
injured  and  replacement  natural 
resources  and  services  are  not  of 
comparable  value,  the  scaling  process 
will  involve  valuation  of  injured  and 
replacement  services. 

In  general,  both  primary  and 
compensatory  restoration  of  services 
must  be  accomplished  through  actions 
to  restore  natural  resources  or  to 
preserve  or  enhance  the  amount, 
quality,  and/or  availability  of  natural 
resources  that  provide  the  same  or 
similar  services.  This  may  include 
actions  to  improve  access  to  natural 
resources,  although  in  selecting  such 
actions,  the  trustees  must  carefully 
evaluate  the  direct  and  indirect  impacts 
of  the  improved  access  on  natural 
resource  quality  and  productivity.  In  the 
natural  resource  damages  context,  a 
service  may  not  be  viewed  as  an  abstract 
economic  unit  or  activity  that  may  be 
restored  independently  of  the  natural 
resources  from  which  the  service  flows. 

4.  Scaling  Restoration  Actions 

To  ensure  that  a  restoration  action 
will  appropriately  address  the  injuries 
resulting  from  an  incident,  trustees  must 
scale  the  action.  For  primary  restoration, 
scaling  as  described  in  the  rule 


generally  applies  to  acquisition  and/or 
replacement  actions,  whereas  the 
amount  of  direct  restoration  or 
rehabilitation  to  undertake  may  be 
determined  based  on  such  factors  as 
area  of  habitat  contaminated  at 
unacceptable  levels,  or  the  volume  of 
removed  sand  that  should  be  re- 
supplied.  The  approaches  that  may  be 
used  to  assess  the  appropriate  scale  of 
a  restoration  action  lo  compensate  for 
public  losses  include  resource-to- 
resource  or  service-to-service 
approaches,  or  valuation  approaches. 
Trustees  should  be  careful  to  avoid 
double-counting,  whioh  could  result 
from  developing  multiple  lestoration 
actions  that  compensate  for  ecological 
and  direct  human  services  losses  over 
time  ►•'"or  example,  when  determining 
the  need  for  compensatory  restoration 
actions  that  directlv  address  lost  human 
services,  trustees  sboulii  tak«  into 
account  any  compensation  for  those  lost 
hoinaii  seivices  provided  by  other 
actious  intended  to  compensate  (or  lost 
ecological  services 

^a.  Resource-to-Resource  and  Service-to- 
Ser\"ce  Scaling  Approaciies 

Under  the  resource-to-resource  and 
.sen.  ice-to-  service  approache.'-  to  scaling, 
'he  appropriate  quantity  of  replacement 
•latarai  "^sources  and/or  seivices  is 
-ietermined  oy  obtaining  equivalency 
ijet^veen  the  injured  and  replacement 
•latural  resources  and/or  services,  after 
appropriate.iy  discounting  for 
differences  m  the  timing  of  the  injury 
and  the  replacement.  Trustees  must 
consider  use  of  >he  resource-to-resource 
or  service-to-service  approach  for 
actions  that  provide  natural  resources 
and/or  sendees  of  the  same  type  d)i.d 
quality,  and  comparable  value  to  those 
iujujed. 

Under  the  resource-to-resource  or 
serxnce-to-senace  approach,  NOAA 
recommends  use  of  habitat  equivalency 
analysis,  or  comparable  procedures, 
when  iniured  natural  resources  and/oi 
•iervices  are  primarily  of  indirect  human 
use  (e.g.,  species  habiiat  or  biological 
natural  lesouices  for  wliich  human  uses 
are  primarily  off-site).  (See  .Appendix  B 
at  the  end  of  iis  preamijje  lor  a 
description  of  habitat  equivalency 
analysis.)  If  injured  services  are  human 
uses  'e.g.,  recreational  services),  then  a 
behavioral  model  ot  human  use  may  be 
used  to  determine  the  scale  of  the 
restoration  action  necessary  to  provide 
the  appropriate  level  of  human  uses.  For 
example,  if  the  intenm  lost  services  are 
lost  recreational  beach  days,  then  ihe 
restoration  action  may  be  designed  to 
provide  the  requisite  number  of 
recreational  beach  days  by.  for  example. 


improving  access  to  existing  pubUc 
beaches. 

b.  Valuation  Approach 

Where  trustees  have  determined  that 
resource-to-resource  or  service-to- 
service  scaling  is  not  appropriate, 
trustees  may  use  the  valuation  approach 
to  scaling.  The  valuation  approach 
requires  that  trustees  determine  the 
amount  of  natural  resources  and/or 
services  that  must  be  provided  to 
produce  comparable  value  to  the  public 
as  the  loss  in  public  value  resulting 
from  the  injuries.  The  approach  relies 
on  the  concept  that  lost  value  can  be 
determined  using  one  of  a  variety  of 
possible  units  of  exchange,  including 
units  of  natural  resource  services  or 
dollars  The  valuation  approach  requires 
that  th''  value  of  injured  natural 
resources  and/or  services  be  measured 
explicitly,  and  that  a  restoration  action 
P'rovjde  natural  resoi'T'es  and/or 
ser\ices  of  equivalent  value  to  the 
public.  To  properly  scale  a  restoration 
action,  trustees  might  have  lo  ;neasure 
the  values  of  va.rving  sizes  of  the 
restoration  action  to  determine  the  size 
of  an  action  that  will  replace  the  value 
of  injured  natural  resources  and/or 
services.  For  proper  com-parison,  all 
values  lost  or  provided  over  vma  should 
lie  converted  into  present  value  terms  by 
discounting. 

Tlie  valuation  approach  may  be 
implemented  with  separate  calculations 
of  losses  and  gains.  A  variety  of 
valuation  procedures  is  available  for 
this  purpose,  'ncJuding  ihe  travel  cost 
meihod,  factor  income  approach, 
hedonic  price  models,  models  oi  marke': 
supply  and  demand,  cnniingent 
••aiuation.  and  conjoint  analj'sis.  (See 
Appendix  B  at  the  end  of  this  oreamble 
for  descriptions  of  these  proceduies.) 

Where  reasible.  trustees  should  use 
i.he  same  or  similar  valuation 
procedures  for  measuring  the  value  of 
iiie  injured  services  and  liie  value  of  Uie 
services  provided  by  div  restoration 
actions.  Trustees  must  ensure  tJiat  bias 
is  not  introduced  into  the  scaling 
calculations  via  the  sepajate 
calculations  of  losses  and  gains, 
nai^icularly  when  different  \'9Juation 
procedures  are  used 

Alternatively,  if  may  be  possible  to 
implement  the  valuation  appioach  with 
a  single  survey  eliciting  the  direct 
resource-to-resource  trade-offs  between 
the  >njured  natural  resources  and 
potential  compensator^'  natural 
resources.  Conjoint  analj'sis,  or 
contingent  choice  analysis,  may  provide 
suitable  procedures  for  these 
measurements. 

Trustees  may  use  any  reliable 
procedure  suitable  for  scaling 


compensator)'  restoration  that  meets  the 
standards  for  acceptable  procedures  in 
§  990.27  of  the  rule.  Where  the 
circumstances  are  such  that  a  site- 
specific  apphcation  of  a  valuation 
procediue  does  not  meet  the  reasonable 
cost  criterion,  the  trustees  may  consider 
using  benefits  transfer.  The  choice  of 
approaches  in  a  particular  context  vriU 
depend  upon  the  types  of  injuries  and 
the  type  of  ser\aces  provided  by  the 
restoration  action. 

If  valuation  of  the  natural  resources 
and/or  ser\ices  pro\'ided  by  a 
compensatory  restoration  action  could 
not,  in  the  judgment  of  the  trustees,  be 
performed  within  a  reasonable  time 
frame  or  at  a  reasonable  cost  consistent 
wi\h  §  990.27(8)  of  the  rule,  the  trustees 
may  calculate  ihe  monetary  value  of  the 
injured  natural  resources  and/ or 
services  and  then  select  the  scale  of  a 
restoration  action  that  has  a  cost 
equivalent  to  tbe  lost  monetary  value. 
However,  ihe  responsible  parties  may 
request  thai  (rustees  value  the  natur*# 
resources  and  services  provided  by  tlie 
i"estoration  action,  tollovvirig  Uie  process 
oudined  in  §99G.14(c)  ol  the  rule 

c.  Ti-eatmenc  of  Uncertainty  and 
Discoiuiting 

When  scaling  a  restoratior  action, 
irustees  should  addiess  the 
uncertainties  dissociated  with  the 
predicted  consequences  ot  botJi  the 
primary  and  compensatory  restoration 
actions  that  will  affect  the  level  and 
duration  of  losses  from  Jie  injuiy  aiyd 
gains  from  the  compensator^'  restoration 
action.  In  addition,  tiustees  must  take 
accouni  oi  the  value  of  time  in  the 
scaling  calculations  by  discounting  to 
die  present  the  ?nteri.ni  lost  ser/ices  or 
die  value  of  interim  lost  services  doe  to 
the  injurj',  as  well  as  «he  gain  in  se.rvices 
or  service  value  from  tbe  restoration 
action.  The  reference  date  foi  the 
discoimting  calculation  is  t'le  date  at 
wbich.  the  demand  is  presented. 

NOAA  recommends  thai,  where 
feasible,  the  Lnistees  should  use  risk 
adjusted  measures  of  losses  and  gams, 
in  conjunction  with  a  riskless  rate  of 
discount  reflecting  the  social  rate  of 
lime  preference  for  natural  ^esou-res 
(i.e.,  t:he  laie  society  is  willing  to 
substitute  between  present  and  future 
consumpiion  of  natural  resources  wi'Ji 
certainty).  Risk-adjusted  measures  of 
josses  and  gains  take  account  of  tie  fact 
that  people  tend  to  be  risk  averse,  and 
must  be  compensated  for  bearing 
loncertainty.  For  example,  it  may  be 
possible  to  compensate  for  uncertainty 
in  outcomes  from  conipensatoiy 
restoration  actions  witji  a  larger  scale 
action.  Because  of  the  difficulty  in 
determining  the  rate  of  time  preference 
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for  goods  (such  as  natural  resources) 
that  are  not  generally  sold  in  a  market, 
a  real  rate  of  three  percent  (3%)  is 
recommended  as  a  riskless  rate,  unless 
justification  is  presented  for  a  rate  more 
appropriate  for  the  specific  context. 
Alternatively,  if  the  streams  of  losses 
and  gains  caiuiot  be  adequately  adjusted 
for  risks,  then  NOAA  recommends  use 
of  a  discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate. 

Existing  economic  literature  suggests 
that  three  percent  (3%)  is  a  reasonable 
choice  for  the  social  rate  of  time 
preference,  given  that  it  is  the  middle  of 
the  range  of  values  for  the  subjective 
rate  of  time  preference  implied  by  long- 
run  growth  models  of  the  U.S.  economy. 
Further.  3%  is  at  the  lower  end  of  the 
range  of  the  financial  opportunity  costs 
of  consumption,  which  are  relatively 
low  for  individuals  who  are  net  savers, 
and  much  higher  for  individuals  who 
are  net  borrowers.  The  long-term 
average  real  after  tax  rate  of  return  on 
3-month  Treasury  bills,  a  proxy  for  a 
riskless  savings  asset,  is  around  one 
percent  (1%).  though  more  recent  rates 
are  substantially  higher  (around  2% 
during  the  1983-1994  pmriod). 
Consumer  borrowing  rates  dep>end  upon 
the  source  of  financing,  but  may  exceed 
ten  percent  (10%)  in  real  terms  for  many 
credit  cards.  Because  consumers'  use  of 
natural  resources  does  not  occur 
primarily  through  market  transactions, 
consumers  do  not  necessarily  adjust 
their  inter-temporal  consumption  of 
natiu^l  resources  in  response  to  the 
relevant  intertemporal  financial  trade- 
offs available  to  them;  nonetheless,  the 
financial  opportunity  costs  provide  an 
additional  reference  point. 

The  analysis  should  be  conducted  in 
real  terms  (e.g.,  in  units  of  services,  or 
in  dollars  of  a  specified  base  year).  By 
definition,  an  analysis  conducted  in 
units  of  natural  resources  or  services  is 
in  real  terms.  If  the  analysis  is 
conducted  in  money  value  terms,  then 
all  money  values  should  be  specified  in 
terms  of  the  dollars  of  a  specified  base 
year.  To  adjust  the  measures  of 
monetary  losses  or  gains  to  dollars  of 
the  specified  base  year,  the  Consumer 
Price  Index  is  most  appropriate  when 
the  measiuT  of  losses  is  consumer 
surplus.  Alternatively,  for  more 
generalized  measures  of  losses  or  for 
future  projections  of  inflation,  trustees 
may  use  the  Gross  Domestic  Product 
price  index,  for  which  the 
Administration  predicts  a  time-series  of 
futuje  deflators  every  year.  Sources  of 
information  for  discounting  are 
identified  in  the  preamble  discussion  of 
discounting  in  the  Implementation 
Phase. 


C.  Evaluation  of  Restoration 
Alternatives 

1.  General 

Once  trustees  have  developed  a 
reasonable  range  of  restoration 
alternatives,  they  must  evaluate  those 
alternatives.  This  evaluation  is  based,  at 
a  minimum,  on: 

(i)  The  cost  to  carry  out  the 
alternative; 

(ii)  The  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees'  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  and/or 
compensate  for  interim  losses; 

(iii)  The  likelihood  of  success  of  each 
alternative; 

(iv)  The  extent  to  which  each 
alternative  will  prevent  future  injury  as 
a  result  of  the  incident,  and  avoid 
collateral  injury  as  a  result  of 
implementing  the  alternative; 

(v)  The  extent  to  which  each 
alternative  benefits  more  than  one 
natural  resource  and/or  service;  and 

(vi)  The  effect  of  each  alternative  on 
public  health  and  safety. 

Based  on  an  evaluation  of  these 
factors,  trustees  must  select  a  preferred 
restoration  altemative(s).  If  the  trustees 
conclude  that  two  or  more  alternatives 
are  equivalent  based  on  the  above 
factors,  the  trustees  must  select  the  most 
cost-effective  alternative. 

When  selecting  a  restoration 
alternative,  trustees  should  consider  the 
relationship  between  costs  and  benefits. 
However,  reducing  the  selection  process 
to  a  strict  comp>arison  of  restoration 
costs  to  monetized  natural  resource 
values  is  not  required  and  may  not  be 
appropriate.  Instead,  the  rule  requires 
trustees  to  evaluate  each  alternative 
according  to  the  factors  listed  above  and 
identify  a  preferred  alternative.  NOAA 
believes  this  approach  provides 
adequate  protection  against  selection  of 
an  inappropriately  costly  alternative. 

2.  Pilot  Restoration  Projects 

If  the  range  of  restoration  alternatives 
under  consideration  is  limited  or  poorly 
developed,  or  if  a  promising  restoration 
action  cannot  be  adequately  evaluated 
without  testing,  trustees  may  implement 
pilot  projects.  Pilot  projects  should  only 
be  undertaken  when,  in  the  judgment  of 
the  trustees,  these  projects  are  likely  to 
successfully  provide  information  for  the 
evaluation  factors  specified  above  at  a 
reasonable  cost  and  in  a  reasonable  time 
frame.  Examples  of  situations  where 
pilot  projects  may  be  appropriate 
include  application  of  a  proven 
technology  in  a  different  habitat  type,  or 
using  different  species  than  those  used 
in  previous  applications. 


D.  Restoration  Plans 

1.  Purpose 

After  selecting  a  restoration 
alternative,  trustees  must  prepare  a  Draft 
Restoration  Plan.  Development  of  a 
Draft  Restoration  Plan  provides  a 
vehicle  for  informing  the  affected  and 
interested  public  of  the  results  of  the 
trustees'  analyses  and  decisions,  and 
encouraging  public  review.  Public 
review  can  also  supplement  expert  peer 
review  when  comments  are  solicited 
from  various  professional  communities 
or  other  knowledgeable  persons. 

2.  Draft  Restoration  Plan 

A  Draft  Restoration  Plan  must 
include: 

(i)  A  summary  of  injury  assessment 
procedures  used; 

(ii)  A  description  of  the  nature, 
degree,  and  spatial  and  temporal  extent 
of  injuries  resulting  from  the  incident; 

(iii)  The  goals  and  objectives  of 
restoration; 

(iv)  The  range  of  restoration 
alternatives  considered,  and  a 
discussion  of  how  such  alternatives        ^ 
were  developed  and  evaluated  under 
this  rule; 

(v)  Identification  of  the  trustees' 
tentative  preferred  altemative(s); 

(vi)  A  description  of  past  and 
proposed  involvement  of  the 
responsible  parties  in  the  assessment; 
and 

(vii)  A  description  of  monitoring  for 
documenting  restoration  effectiveness, 
including  performance  criteria  that  v«ll 
be  used  to  determine  the  success  of 
restoration  and  need  for  interim 
corrective  action. 

When  developing  the  Draft 
Restoration  Plan,  trustees  must  clearly 
define  plan  objectives  that  specify  the 
desired  outcome  to  be  accomplished, 
and  the  performance  criteria  by  which 
successful  restoration  will  be  judged. 
Trustees  must,  at  a  minimum,  determine 
what  criteria  will  constitute  success 
such  that  responsible  parties  are 
reheved  of  responsibility  for  further 
restoration  actions  or  necessitate 
corrective  actions  in  order  to  comply 
with  the  terms  of  a  restoration  or 
settlement  agreement. 

Performance  criteria  include 
structiu^l,  functional,  temporal,  and/ or 
other  demonstrable  goals  that  the 
trustees  should  determine  with  respect 
to  all  restoration  actions.  For  example, 
an  agreement  to  create  new  intertidal 
marsh  habitat  as  compensation  for  a 
marsh  injured  by  oil  could  be  described 
by  performance  criteria  including  the 
number  of  acres  to  be  created,  location, 
elevation  of  new  habitat,  species  to  be 
planted  and  details  for  planting  such  as 


density,  and  time  frame  in  which 
identifiable  stages  of  the  restoration 
action  should  be  completed. 

The  types  of  parameters  that  should 
be  addressed  in  monitoring  include 
duration  and  frequency  of  monitoring 
needed  to  gauge  progress  and  success, 
the  level  of  sampling  needed  to  detect 
success  or  the  need  for  corrective  action, 
and  whether  monitoring  of  a  reference 
or  control  site  is  needed  to  determine 
progress  and  success.  Reasonable 
monitoring  and  oversight  costs  cover 
those  activities  necessary  to  gauge  the 
progress,  performance,  and  success  of 
the  restoration  actions  developed  under 
the  plan. 

3.  PubUc  Review  and  Comment 

Public  review  and  comment  of  both 
Draft  and  Final  Restoration  Plans  wdll 
depend  on  the  nature  of  the  incident 
and  any  applicable  federal  trustee  NEPA 
requirements,  as  described  in 
§§  990.14(d)  and  990.23  of  the  rule,  but 
must  be  sufficient  to  satisfy  OPA's 
requirement  for  public  involvement  in 
planning  restoration.  Thus,  trustees 
should  consider  such  fa(itors  as  the  form 
of  the  involvement  (e.g.,  a  hearing, 
notice,  or  solicited  comments),  extent  of 
public  involvement  (e.g.,  timing  and 
frequency),  and  the  forum  for 
communicating  with  the  public  (e.g., 
local  papers,  the  Federal  Register,  direct 
contacts  to  known  interested  parties). 

4.  Final  Restoration  Plan 

After  reviewing  public  comments  on 
the  Draft  Restoration  Plan,  trustees  must 
develop  a  Final  Restoration  Plan.  As 
part  of  the  Final  Restoration  Plan, 
trustees  must  consider  comments  on  the 
Draft  Restoration  Plan.  In  response  to 
the  comments,  the  trustees  may  need  to 
modify  the  restoration  alternatives  being 
considered,  develop  and  evaluate 
alternatives  that  have  not  been  given 
serious  consideration  by  the  trustees, 
supplement,  improve,  or  modify  the 
analyses,  make  factual  corrections,  or 
explain  why  the  comments  do  not 
warrant  further  trustee  response,  citing 
the  reasons  to  support  the  trustee 
position,  and  possibly  indicate  the 
circiunstances  that  would  trigger 
reappraisal  or  further  response. 

In  the  Final  Restoration  Plan,  trustees 
indicate  the  restoration  alternatives  that 
will  be  implemented  and  include  the 
information  in  the  Draft  Restoration 
Plan.  The  format  of  the  Final 
Restoration  Plan,  which  essentially 
follows  that  of  the  Draft  Restoration 
Plan,  should  clearly  indicate  all 
significant  changes  to  the  Draft 
Restoration  Plan. 
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E.  Use  of  a  Regional  Restoration  Plan  or 
Existing  Restoration  Project 

The  rule  allows  trustees  to  consider 
all  or  part  of  an  existing  Regional 
Restoration  Fian  or  other  existing, 
planned,  or  proposed  envirorunental 
restoration  project  as  one  of  the  range  of 
restoration  alternatives,  including 
natural  recovery,  evaluated  to  restore 
injuries  resulting  from  a  particular 
incident.  Like  any  other  restoration 
alternative  considered,  Regional 
Restoration  Plans  and  existing 
restoration  projects  must  be  consistent 
with  OPA's  requirement  that  damages 
recovered  be  used  solely  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  injured  natural  resources 
and/or  services.  Regional  Restoration 
Plans  or  other  existing  restoration 
projects  meet  this  requirement  if  the 
plan  or  project  will  return  injured 
natural  resoiu"ces  and/or  services  to 
baseline  and/or  compensate  for  interim 
losses.  Use  of  an  existing  plan  or  project 
may  be  considered  as  either  a  primary 
or  compensatory  restoration  action 
under  the  rule,  depending  on  the 
circumstances  of  the  incident,  injuries, 
and  natural  resources  or  services 
provided  by  the  plan  or  project. 

Under  the  rule,  selection  of  an 
existing  plan  or  project  as  the  preferred 
restoration  alternative  requires  that  the 
plan  or  project  had  been  developed  with 
public  review  and  comment,  or  is 
subject  to  public  review  and  comment 
in  accordance  with  the  rule.  The 
existing  plan  or  project  must  also  be 
demonstrated  to  provide  a  sufficient 
link  to  the  incident  in  terms  of  the  type 
and  scale  of  natural  resources  and 
services  provided  by  the  plan  or  project. 

The  rule  also  allows  trustees  to 
recover  partial  funding  of  existing  plans 
or  projects  from  responsible  parties, 
where  a  plan  or  project  that  represents 
the  preferred  primary  or  compensatory 
restoration  for  an  incident  will  provide 
significantly  greater  levels  of  natural 
resources  and/or  services  than  those  lost 
as  a  result  of  the  incident.  In  these 
instances,  trustees  may  request  the  scale 
of  the  restoration  determined  to  be 
appropriate  for  the  incident  of  concern. 
Trustees  may  pool  such  partial 
recoveries  until  adequate  funding  is 
available  to  implement  the  existing  plan 
or  project.  Trustees  must  make  diligent 
efforts  to  ensure  that  the  selected  project 
is  implemented  in  a  reasonable  time 
following  initial  recovery  of  partial 
funding. 


Subpart  F — Restoration 
Implementation  Phase 

/.  Introduction 

After  the  completion  of  the 
Restoration  Planning  Phase,  the  Lrusletn* 
must:  (i)  close  the  administrative  record 
that  incorporates  the  Restoration 
Planning  Phase  and  open  a  new 
administrative  record  for  the  Restoration 
Implementation  Phase;  (ii)  present  a 
demand  for  implementation  or  for 
damages  to  the  responsible  parties;  (iii) 
establish  an  account  to  receive  any 
payments  from  the  responsible  parties; 
and  (iv)  implement  restoration. 
Additional  actions  that  could  occur 
during  the  Restoration  Implementation 
Phase  include  filing  an  action  for 
damages  where  the  responsible  parties 
refuse  to  implement  or  pay  for 
restoration  on  receipt  of  the  trustees' 
deniand,  or  seeking  an  appropriation 
from  to  the  Oil  Spill  LiabiUty  Trust 
Fund,  so  that  restoration  can  be 
implemented. 

//.  Administrative  Record 

Within  a  reasonable  time  after 
completing  restoration  plaiming  under 
subpart  E  of  the  rule,  the  administrative 
record  of  the  Restoration  Planning  Phase 
must  be  closed.  Except  as  noted  below, 
no  additional  documents  will  be  placed 
in  the  record.  The  closed  record  will 
constitute  the  body  of  information 
supporting  the  trustees'  decisions 
through  restoration  plaiming. 

Once  the  record  is  closed,  trustees 
may,  as  a  general  matter,  only  add 
dociiments  that: 

(i)  Are  offered  by  any  interested  party 
that  did  not  receive  actual  or 
constructive  notice  of  the  Draft 
Restoration  Plan  and  the  opportunity  to 
comment  on  the  Plan; 

(ii)  Do  not  duplicate  information 
already  contained  in  the  administrative 
record;  and 

(iii)  Raise  significant  issues  regeuding 
the  Final  Restoration  Plan. 

For  practical  reasons,  it  is  likely  that 
trustees  will  need  to  open  and  maintain 
an  additional  administrative  record  to 
document  implementation  of 
restoration,  lliis  record  should 
document,  at  a  minimum,  all 
Restoration  Implementation  Phase 
decisions,  actions,  and  expenditures, 
including  any  modifications  made  to  the 
Final  Restoration  Plan.  This  record  is 
necessary  to  keep  the  public  informed 
and  for  potential  use  in  any  enforcement 
actions,  such  as  seeking  additional  work 
from  the  responsible  parties  to  comply 
with  the  restoration  plan  and 
implementing  agreements.  The  record 
wrill  also  ensure  an  accurate  and 
complete  accounting  of  all  actions  and 
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costs  associated  with  implementing  the 
Fincil  Restoration  Plan. 

The  administrative  record  for 
restoration  implementation  should 
follow  the  same  guidance  for  opening 
and  luaintaiiiing  the  previous  x«cofd, 
and  for  its  availability  as  discussed  in 
§990.45  of  the  rule.  The  costs  of 
maintaining  the  administrative  record 
and  making  it  available  to  the  public  are 
part  of  the  costs  of  restoration. 

///.  Presenting  a  Demand  for  Damages  to 
the  Responsible  Parties 

If  the  trustees  and  responsible  parties 
have  successfully  implemented 
cooperative  restoration  planning,  the 
responsible  parties  will  have  thorough 
knowledge  of  the  trustees'  preferred 
restoration  altemative(s]  and  associated 
costs.  In  the  best  circumstances,  the 
responsible  parties  will  already  have 
entered  into  an  enforceable  agreement  to 
either  pay  assessment  costs  and  the 
costs  associated  with  implementing  the 
Final  Restoration  Plan,  or  to  implement 
the  Plan  according  to  trustee 
performance  criteria  and  with  trustee 
oversight  and  reimburse  trustees  for 
assessment  and  oversight  costs.  Any 
such  existing  agreements  with  the 
responsible  parties  should  be  described 
in  the  Draft  and  Final  Restoration  Plans. 

However,  where  such  an  agreement 
with  responsible  parties  has  not  been 
achieved,  the  trustees  must  follow  some 
specific  statutory  requirements  to 
recover  natural  resource  damages,  as 
described  below. 

After  completion  of  restoration 
planning  under  subpart  E  of  the  rule, 
the  trustees  must  present  a  demand  in 
writing  asking  the  responsible  parties 
either  to; 

(i)  Implement  the  Final  Restoration 
Plan  or  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project,  subject  to  trustee  oversight,  and 
reimburse  the  trustees  for  their 
assessment  and  oversight  costs;  or 

(ii)  Advance  to  the  trustees  a  specified 
sum  representing  assessment  costs  and 
the  trustees'  estimate  of  all  direct  and 
indirect  costs  associated  with 
developing  and  implementing  the  Final 
Restoration  Plan  or  some  component  of 
a  Regional  Restoration  Plan  or  an 
existing  restoration  project,  discounted 
as  provided  in  §  990.63  of  the  rule. 

When  the  trustees  use  a  Regional 
Restoration  Plan,  as  provided  in 
§  990.56  of  the  rule,  the  demand  will 
invite  the  responsible  parties  to 
implement  a  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project  or  advance  the  trustees'  estimate 
of  damages  based  on  the  scale  of  the 
restoration  determined  to  be  appropriate 
for  the  incident  of  concern.  To  avoid 


litigation,  the  ruspoiisibiti  parties  must 
respond  within  ninety  (90)  calendar 
days  in  writing  by  paying  or  providing 
binding  assurance  they  will  reimburse 
trustees'  assessment  costs  and 
implement  the  plan  or  pay  assessment 
costs  and  the  trustees'  estimate  of  the 
costs  of  implementation. 

The  demand  must  also  include: 
identification  of  the  incident  from 
which  the  claim  arises;  identification  of 
the  trustees  asserting  the  claim  and  a 
statement  of  the  statutory  basis  for  their 
trusteeship;  a  brief  description  of  the 
injuries  for  which  the  claim  is  being 
brought;  the  index  to  the  administrative 
record;  the  Final  Restoration  Plan  or 
Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan  or  Existing  Restoration 
Project;  and  a  request  for  reimbursement 
of  reasonable  assessment  costs,  as 
defined  in  §  990.30  of  the  rule  and 
discounted  as  provided  in  §  990.63(b)  of 
the  rule;  the  cost,  if  any,  of  conducting 
emergency  restoration  under  §  990.26  of 
the  rule,  discounted  as  provided  in 
§  990.63(b)  of  the  rule;  and  interest  on 
the  amounts  recoverable,  as  provided  in 
section  1005  of  OPA  (33  U.S.C.  2705), 
which  allows  for  prejudgment  and  post- 
judgment  interest  to  be  paid  at  a 
commercial  paper  rate,  starting  from 
thirty  (30)  calendar  days  from  the  date 
a  demand  is  presented  until  the  date  the 
claim  is  paid. 

rV.  Discounting  and  Compounding 
Components  of  the  Claim 

A.  General 

Discounting  is  necessary  for  the 
trustees  to  be  able  to  present  a  claim  for 
a  "sum  certain,"  as  required  by  section 
1001(3)  of  OPA  (33  U.S.C.  2701(3)).  The 
reference  date  for  the  discounting 
calculations  is  the  date  at  which  the 
demand  is  presented.  Trustees  must 
discount  future  restoration  costs  back  to 
the  present  and  compound  assessment 
and  emergency  restoration  costs  already 
incurred  forward  to  the  present.  The  use 
of  discounting  in  scaling  restoration 
actions  is  discussed  separately  in 
subpart  E  of  the  rule. 

NOAA  recommends  that  trustees  use 
the  U.S.  Treasury  borrowing  rate  on 
marketable  seciu-ities  of  comparable 
maturity  to  the  period  of  analysis  for 
both  calculations,  with  some 
qualifications  noted  below. 
Alternatively,  for  state  or  tribal  claims 
for  past  damage  assessment  and 
restoration  costs,  the  state  or  Indian 
tribe  may  use  the  state  or  tribal 
borrowing  rate  on  marketable  securities. 
The  analysis  should  be  conducted  either 
in  terms  of  nominal  values 
(denominated  in  dollars  of  the  year  in 
which  the  losses  or  gains  are  incurred) 


or  in  constant  dollars  of  a  specified  base 
year.  For  compounding  past  emergency 
restoration  and  assessment  costs, 
trustees  should  use  U.S.  Treasury  rate  as 
the  discount  rate  and  represent  the  costs 
in  nuiuiudl  terms,  since  the  nominal 
interest  is  observed  and  past  costs  are 
likely  to  be  denominated  in  nominal 
terms.  Anticipated  inflation  can  be , 
incorporated  in  estimates  of  future 
restoration  costs  with  an  appropriate 
inflation  index. 

B.  Estimated  Future  Restoration  Costs 

Most  restoration  actions  will  be 
carried  out  over  a  period  of  years.  If 
funds  are  insufficient  to  cover  the  full 
costs  of  restoration,  including  post- 
implementation  maintenance  and 
monitoring  operations,  natural  resource 
and  Service  recovery  will  be  incomplete, 
and  the  public  will  be  deprived  of  full 
compensation  for  the  injuries.  NOAA 
recommends  that,  for  discounting  future 
restoration  costs,  trustees  specify  future 
restoration  costs  in  nominal  terms  (i.e., 
in  terms  of  dollars  of  the  year  in  which 
the  costs  will  be  incurred)  and  then 
discount  the  nominal  costs  using  the 
nominal  U.S.  Treasury  rate  for 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis,  when 
this  rate  of  return  is  available  to  the 
trustees  for  investment  of  settlement 
monies.  To  specify  the  future  restoration 
costs  in  nominal  terms,  the  trustees 
should  employ  the  indices  of  projected 
inflation  appropriate  to  the  major 
components  of  the  restoration  costs 
(e.g.,  construction  price  indices  for 
construction  costs;  the  federal  employee 
wage  index  for  trustee  monitoring 
costs).  If  component-specific  inflation 
indices  are  unavailable,  the  Gross 
Domestic  Product  price  index  may  be 
used. 

If  legal  and/or  institutional 
constraints  prevent  investment  of 
settlement  monies  yielding  the  U.S. 
Treasury  rate  for  marketable  securities 
of  comparable  maturity  to  the  period  of 
analysis,  trustees  should  structure  the 
claim  to  ensure  that  sufficient  funds 
will  be  available  to  fund  the  entire 
selected  restoration  alternative.  One 
option  is  to  calculate  the  discounted 
value  of  this  component  of  the  claim 
using  an  alternative  discount  rate  that 
represents  the  yield  on  settlement 
monies  available  to  the  trustees.  An 
alternative  option  is  to  structure  a  multi- 
year  schedule  for  claim  payments  to 
ensure  it  provides  the  cash  flow  for  each 
year  required  for  planned  expenditures. 

If  the  settlement  is  structured  so  that 
the  responsible  parties  carry  out  the 
restoration  actions,  the  trustee 
restoration  costs  to  be  discounted  will 
be  substantially  reduced,  but  they  will 
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not  be  eliminated  because  trusttee 
monitoring  and  oversight  costs  will  still 
be  included  in  the  claim. 

C.  Past  Assessment  and  Emergency 
Restoraliuii  Costs 

Past  assessment  and  emergency 
restoration  costs  may  accrue  fi-om  the 
time  of  the  incident  to  the  date  of  the 
demand.  To  calculate  the  present  value 
of  these  costs  at  the  time  the  demand  is 
presented  to  the  responsible  parties,  the 
trustees  will  compound  forward  the 
costs  already  incurred.  Because  the  rate 
of  interest  employed  as  the  compound 
rate  for  past  costs  incurred  should 
reflect  the  opportunity  cost  of  the 
money  spent,  NOAA  recommends  that 
the  trustees  use  the  actual  U.S.  Treasury 
rate  for  marketable  securities  of 
comparable  maturity  to  the  period  of 
analysis  for  discounting  this  component 
of  the  claim.  NOAA  acknowledges  that, 
at  the  discretion  of  the  trustees,  a  state 
or  tribal  borrowing  rate  may  be  used  to 
compound  the  state  or  tribal  component 
of  past  costs.  Where  the  costs  are 
denominated  in  dollars  of  the  year  in 
which  they  were  incurred  (i.e.,  in 
nominal  terms),  the  nominal  interest 
rate  should  be  employed. 

D.  Sources  of  Data 

U.S.  Treasury  bill  and  bond  rates  may 
be  found  in  the  Federal  Reserve 
Bulletin,  issued  monthly,  or  the 
Treasury  Bulletin,  issued  quarterly.  The 
Gross  Domestic  Product  fixed-weighted 
price  index  and  the  Consumer  Price 
Index  may  be  foimd  in  the  Survey  of 
Current  Business,  issued  monthly,  and 
the  Economic  Report  of  the  President, 
issued  annually.  The  Administration 
prediction  for  future  Gross  Domestic 
Product  deflators  is  updated  twice 
annually  at  the  time  the  budget  is 
published  in  January  or  February  and  at 
the  time  of  the  Mid-Session  Review  of 
the  Budget  in  July.  The  current  Treasury 
rates  and  inflation  adjustment 
assumptions,  as  well  as  guidance  in 
calculation  procedures,  are  reported  in 
regular  updates  of  Appendix  C  of 
Circular  No.  A-94,  available  from  the 
OMB  PubhcaUons  Office  (202-395- 
7332).  I 

V.  Unsatisfied  Demands 

If  the  responsible  parties  deny  all 
liability  for  the  claim  or  fail  to  settle  the 
claim  embodied  in  the  demand  within 
ninety  (90)  calendar  days  after  they  are 
presented  with  the  demand,  trustees 
may  elect  to  commence  an  action  in 
court  against  the  responsible  parties  or 
guarantors,  or  to  seek  an  appropriation 
from  the  Oil  Spill  Liability  Trust  Fund. 
Thus,  delivery  of  the  demand  should  be 
made  in  a  manner  that  establishes  the 


date  of  receipt  by  the  responsible 
parties. 

Judicial  actions  and  claims  must  be 
filed  writhin  three  (3)  years  after  the 
Final  Restoration  Plan  or  Notice  of 
Intent  To  Use  a  Regional  Restoration 
Plan  or  Existing  Restoration  Project  is 
made  publicly  available,  in  accordance 
with  the  statute  of  limitations  for 
natural  resource  damages  under  OPA 
(33  U.S.C.  2717(fl(l)(B)  and  2712(h)(2)). 

VI.  Opening  an  Account  for  Recovered 
Damages 

Section  1006(fl  of  OPA  (33  U.S.C. 
2706(f))  requires  that  sums  recovered  by 
trustees  in  satisfaction  of  a  natural 
resource  damage  claim  be  retained, 
without  further  appropriation,  in  a 
revolving  trust  account.  Sums  recovered 
for  past  assessment  costs  and  emergency 
restoration  costs  may  be  used  to 
reimburse  the  trustees.  All  other  sums 
must  be  used  to  implement  the  Final 
Restoration  Plan,  implement  all  or  an 
appropriate  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project. 

Where  multiple  trustees  are  involved 
in  a  recovery,  trustees  may  wish  to 
establish  a  joint  account.  One  acceptable 
mechanism  would  be  an  accoimt  under 
the  registry  of  the  applicable  federal 
court  when  there  is  a  joint  recovery 
involving  federal  and  non-federal 
trustees.  The  joint  account  should  be 
managed  by  the  trustees  through  an 
enforceable  written  agreement  that 
specifies  the  parties  authorized  to 
endorse  expenditures  out  of  the 
account,  and  the  agreed-upon 
procedures  and  criteria  for  such 
expenditures. 

Although  a  joint  accoimt  may  be  the 
preferred  approach,  trustees  also  have 
the  option  of  dividing  the  recoveries 
and  depositing  their  respective  amounts 
in  their  own  separate  accounts,  if  such 
action  would  be  consistent  with  the 
terms  and  objectives  of  the  restoration 
plan.  These  accounts  should  be  interest- 
bearing,  revolving  trust  accounts. 

Trustees  may  establish  escrow 
accoimts  or  any  other  investment 
accounts,  if  otherwise  authorized  by 
law.  Funds  in  such  accounts  must  only 
be  used  as  specified  in  section  1006(f) 
ofOPA  (33  U.S.C.  2703(f)). 

Trustees  must  maintain  appropriate 
accoimting  and  reporting  procedures  to 
keep  track  of  the  use  of  sums  recovered. 
Brief  reports  on  the  status  of  the  siuns 
recovered  and  expenditiu^s  for 
particular  incidents  should  be  made 
part  of  the  administrative  record  for  the 
Restoration  Implementation  Phase.. 

Any  sums  remaining  in  an  account 
established  under  this  section  that  are 
not  used  either  to  reimburse  trustees  for 


past  assessment  and  emergency 
restoration  costs  or  to  implement 
restoration  must  be  deposited  in  the  Oil 
Spill  Liability  Trust  Fund,  as  provided 
in  section  1006(f)  of  OPA  (3S  U.S.C. 
2706(f)). 

VII ;  Additional  Considerations 

A.  General 

As  discussed  throughout  the  rule,  the 
Final  Restoration  Plan  may  be 
implemented  by  the  trustees,  or  by  the 
responsible  parties  with  trustee 
oversight.  In  either  case,  several 
common  steps  may  characterize  the 
Restoration  Implementation  Phase, 
including  establishment  of  a  trustee 
committee  and/or  Memoranda  of 
Understanding,  development  of  more 
detailed  workplans  for  the  conduct  of 
restoration  actions,  monitoring  and 
oversight,  and  evaluation  of  restoration 
success  or  need  for  corrective  actions. 

B.  Trustee  Committee  and/or 
Memorandum  of  Understanding 

In  many  instances,  it  is  likely  that  a 
trustee  committee  and/or  a 
Memorandum  of  Understanding  or  other 
agreements  will  have  governed  trustee 
involvement  through  the  Restoration 
Planning  Phase.  However,  it  is  critical 
that  these  agreements  extend  through 
the  Restoration  Implementation  Phase, 
or  that  new  agreements  or  committees 
are  formed  for  the  restoration 
implementation.  At  a  minimum, 
representatives  of  each  participating 
trustee  agency  should  be  appointed  to 
an' oversight  committee.  Functions  of 
such  a  committee  may  include 
authorizing  expenditures  from  a  joint 
account,  participating  in  monitoring  and 
oversight  of  restoration  actions, 
evaluating  performance  criteria  for 
restoration  actions,  and  making  the 
determination  that  the  goals  and 
objectives  of  the  Final  Restoration  Plan 
have  been  achieved  or  determining  the 
type  of  corrective  actions  that  need  to  be 
pursued,  and  ensuring  that  these  actions 
are  implemented. 

C.  Detailed  Workplans 

Depending  on  the  incident  and  the 
restoration  altemative(s),  detailed 
workplans  for  accomplishing  restoration 
goals  and  objectives  may  have  been 
developed  during  the  Restoration 
Planning  Phase.  Clearly,  as  many  details 
outlining  the  restoration  expectations, 
performance  criteria,  timelines,  criteria 
for  success,  etc.,  should  be  included  in 
the  Final  Restoration  Plan  and  in 
agreements  with  the  responsible  parties 
as  are  practicable  to  determine  prior  to 
presenting  the  demand  or  settling  a 
claim. 
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Reasonable  monitoring  and  oversight 
costs  are  included  in  recoverable 
damages.  A  well-designed  and  executed 
monitoring  and  oversight  plan  is 
required  to  assess  progress  toward  the 
stated  goals  and  objectives  of  a 
restoration  plan.  Reasonable  monitoring 
and  oversight  costs  are  limited  to  those 
costs  necessary  to  determine  restoration 
success,  or  the  need  for,  type  of,  and 
scale  of  corrective  actions.  Monitoring 
should  be  designed  around  performance 
criteria  that  will  indicate  success  of 
restoration. 

E.  Restoration  Success  and  Corrective 
Actions 

Restoration  plans,  particularly  those 
including  agreements  for  responsible 
parties  to  implement  restoration,  must 
identify  criteria  against  which  success 
and  completion  of  restoration  actions 
will  be  judged.  " 

In  some  cases,  pilot  projects  will 
lessen  the  need  for  corrective  measures. 
In  other  cases,  settlement  agreements 
can  include  reopeners  to  deal  with 
specific  points  of  uncertainty,  for 
instance,  for  significant  injuries  that 
could  not  be  determined  and/or 
quantified  at  the  time  of  a  settlement. 
Another  possibility  is  for  the 
responsible  parties  to  deposit  an  agreed- 
upon  amount  of  money  in  an  escrow 
account  to  cover  future  contingencies 
that  could  not  be  fully  anticipated  at  the 
time  of  the  settlement.  These  funds 
would  then  be  used  for  future  actions, 
or  revert  to  the  responsible  parties  if  not 
needed.  In  most  cases,  trustees  should 
consider  including  a  mechanism  to 
deliberate  the  need  for  and  type  of 
corrective  actions  in  a  settlement 
agreement  where  the  types  of 
contingencies  that  suggest  the  need  for 
corrective  actions  cannot  be  completely 
foreseen. 

In  all  cases,  the  type  and  scale  of 
corrective  actions  must  be  determined 
relative  to  the  restoration  goals  and 
objectives  set  out  in  the  Final 
Restoration  Flan.  In  addition,  trustees 
must  recognize  that  circumstances  well 
beyond  the  control  of  any  of  the  parties 
may  not  be  the  basis  of  requiring 
corrective  actions,  such  as  natural 
occurrences  that  would  meet  an  "Act  of 
God"  standard. 

TREATMENT  OF  COVfMENTS 

Extension  of  Comment  Period 

Comment:  Several  commenters 
requested  a  60-day  extension  in  the 
public  comment  period.  These 
commenters  stated  that  an  extension 
was  required  to  strike  the  proper 
balance  between  the  time  allotted  for 


uict  public's  review  and  comment,  and 
the  time  needed  for  a  thorough  analysis 
of  comments  on  the  proposed  rule. 
According  to  some  commenters,  the 
public's  interest  in  having  an  adequate 
opportunity  to  review  and  comment  on 
regulatory  initiatives  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-59.  701-06)  should  not  be 
compromised  by  the  establishment  of 
arbitrary  deadlines.  One  commenter 
requested  that  the  comment  period  be 
extended  for  at  least  60  days  after  the 
last  of  the  guidance  documents  is  made 
available  for  public  review,  as  a 
thorough  understanding  and  review  of 
the  guidance  documents  are  essential  to 
adequately  present  comments  on  the 
proposed  rule. 

Response:  NOAA  has  made  every 
effort  to  consider  all  comments 
submitted  on  the  1994  proposal,  the 
August  3.  1995.  proposed  rule,  and 
comments  expressed  during  the 
conferences  held  in  August  and 
September  of  1995.  NOAA  believes  that 
the  rule  describes  the  assessment 
process  in  sufficient  detail,  including 
listing  of  decision  points, 
determinations,  decision  criteria,  and 
standards  for  selection  of  procedures 
such  that  the  guidance  documents  are 
truly  complementary,  and  not  required 
to  understand  how  to  plan  assessments 
in  accordance  with  this  rule. 

Subpart  A 

Section  990.10— Purpose 

Comment:  Many  commenters 
supported  the  scope  and  direction  of  the 
new  proposal.  Some  of  these 
commenters  specifically  noted  that  the 
focus  on  restoration  is  a  positive  change. 
One  of  these  commenters  stated  that  this 
approach  will  provide  increased 
flexibility  and  improve  cooperation 
among  trustees  and  responsible  parties 
in  achieving  restoration.  Other 
commenters  noted  that  this  proposal  is 
simpler  and  more  straightforward. 
Several  of  these  commenters  in 
particular  supported  the  move  away 
from  the  use  of  claims  based  upon 
monetization  of  natural  resource  values. 

Response:  NOAA  notes  and 
appreciates  the  support  from  the 
commenters  for  the  scope  and  direction 
of  the  rule. 

Comment:  While  supportive  of  the 
new  direction  of  the  rule,  one 
commenter  pointed  out  that,  as  a  federal 
agency.  NOAA  should  recognize  its 
fiduciary  duty  to  Indian  tribes  and  tribal 
natural  resources,  and  take  care  not  to 
impinge  upon  the  ability  of  the  tribes  to 
recover  damages. 

Response:  NOAA  believes  the  rule's 
restoration  focus  will  better  facilitate 


recovery  of  damages,  while  still 
allowing  trustees,  including  tribes,  the 
discretion  to  apply  whatever  assessment 
approach  is  most  appropriate  to  the 
particular  natural  resources  and  services 
injured  by  a  given  incident. 

Comment:  Another  commenter 
suggested  that  NOAA  should  consider 
reserving  troublesome  sections  of  the 
rule  for  future  development,  perhaps 
through  one  or  more  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  groups. 

Response:  NOAA  does  not  believe 
that  any  provisions  of  the  rule  are  so 
wholly  problematic  to  warrant  the 
treatment  suggested  by  the  reviewer. 
NOAA  believes  that  the  process 
embodied  in  the  rule  will  facilitate 
development  of  appropriate  solutions  to 
some  questions  that  can  only  be 
answered  on  an  incident-by-incident 
basis. 

•  Comment:  One  commenter  stated  that 
the  new  approach  is  an  untried  theory, 
thus  it  is  unclear  whether  this  approach 
would  be  better  or  worse  than  the 
approach  under  the  CERCLA  rule. 
Another  commenter  suggested  that  the 
provisions  in  the  proposed  rule  are 
vague,  that  critical  terms  are  undefined, 
and  insufficient  guidance  is  provided 
for  implementation  of  the  approach. 
Another  commenter  noted  tiiat  the 
proposed  rule  fell  short  of  providing 
trustees  with  a  balance  of  discretion  and 
constraint  needed-to  apply  the  still- 
developing  science  of  natural  resource 
damage  assessment  within  the  dictates 
of  the  law. 

Response:  NOAA  notes  that  the 
approach  embodied  in  the  rule  is  far 
from  untried,  rather  it  embodies  the 
approaches  taken  in  some  of  the  most 
successful  cooperative  settlements 
reached  to  date.  Trustees,  responsible 
parties,  and  interested  members  of  the 
public  must  be  afforded  the  ability  to 
respond  to  injuries  resulting  from 
incidents  that  can  vary  greatly  from 
incident-to-incident;  in  this  respect, 
natural  resource  damage  assessment 
will  never  be  a  static  field.  NOAA  has 
defined  more  terms  in  the  final  rule. 
The  rule  provides  technical  and  legal 
boundaries  within  which  assessments 
must  fall  to  be  in  compliance  with  OPA. 
For  instance,  restoration  must  be 
necessary  and  linked  to  the  injuries 
from  an  incident  under  the  rule.  Finally, 
assessment  procedures  must  be. 
technically  appropriate  for  the 
circumstances  of  an  incident  while 
providing  information  of  use  in 
determining  restoration  needs. 

Comment:  Some  commenters  argued 
that  the  excessive  and  arbitrary 
assessments  anticipated,  given  the  rule's 
unlimited  grant  of  discretion  to  trustees, 
will  result  in  unnecessary  financial 
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burdens  that  cannot  be  borne  by  the 
maritime  industries.  Some  commenters 
suggested  that  the  effect  of  the  rule  will 
be  to  rid  from  U.S.  waters  all  forms  of 
water  craft,  as  well  as  to  freeze 
businesses  potentially  liable  under  the ' 
rule.  Another  commenter  suggested  that 
the  potential  large  recoveries  allowed  by 
the  rule  could  threaten  the  ability  of 
private  individuals  and  businesses  who 
suffer  quantifiable  economic  losses  as  a 
result  of  incidents  to  obtain  full  and  fair 
compensation  for  their  losses. 

In  contrast,  several  commenters 
argued  that  the  new  proposal  is 
significantly  weaker  than  the  1994 
proposal,  with  no  justification  except 
industry  pressure  for  an  untested 
restoration-based  approach  instead  of 
the  well-tested  and  supported  economic 
valuation  procedures.  The  commenters 
suggested  that  this  approach  will  lead  to 
greater  delays  in  prosecuting  and 
settling  cases  and  that,  to  conform  with 
the  intent  of  Congress,  the  rule  must 
allow  trustees  greater  discretion  in 
choosing  assessment  procedures  or 
restoration  options. 

Response:  The  intent  of  the  rule  is 
solely  to  ensure  that  natural  resources 
and  their  services  that  are  injured, 
destroyed,  or  lost  as  a  result  of  an 
incident  will  be  restored  where  there  is 
a  need  to  do  so,  and  where  feasible  and 
cost-effective  means  to  accomplish 
restoration  are  available.  The  rule's 
focus  on  restoration  will  eliminate 
unneeded  assessment  studies  and 
prevent  unnecessary  adversarial 
conflicts  over  misunderstood  goals  of 
trustees.  This  rule  invites  responsible 
parties  to  act  cooperatively  and 
responsibly  to  seek  expeditious  and 
cost-effective  restoration,  while  clearly 
constraining  trustees'  actions  to  tho^e 
necessary  to  achieve  OPA's  restoration 
goals.  Thus,  costs  and  damages  will  not 
be  excessive  or  impredictable.  The  rule 
has  no  relation  to  private  party  claims 
that  may  be  brought  against  responsible 
parties  under  OPA,  but  the  cost  savings 
expected  imder  the  rule  from 
cooperation  alone  should  alleviate  fears 
that  some  third  parties  will  go 
uncompensated.  In  any  event, 
uncompensated  third  party  claims  may 
be  presented  to  the  Oil  Spill  Liability 
Trust  Fund. 

Section  990. 1 1  —Scope 

Comment:  One  commenter  requested 
that  the  rule  clarify  that  iis  provisions 
apply  only  to  assessments  being 
conducted  under  this  rule,  not  other 
causes  of  actions,  for  example  causes 
under  iederal  admiralty  or  maritime 
law. 

Response:  NOAA  has  explicitly  stated 
in  the  rule  that  the  various  provisions  of 


this  rule  would  apply  only  to 
assessments  being  conducted  under  this 
rule  for  purposes  of  bringing  a  natural 
resoiuce  damages  claim  pursuant  to 
OPA  and  thus  do  not  affect  claims 
brought  under  other  authorities. 

Comment:  One  commenter  stated  that 
the  rule  should  provide  guidance  on 
how  to  distinguish  trustee  claims  on 
behalf  of  the  public  from  private  causes 
of  action,  particularly  when  natural 
resource  injuries  are  caused  indirectly 
by  an  incident  on  private  property. 

Response:  It  is  not  possihle  for  NOAA 
to  describe  all  instances  where  trustee 
and  private  party  claims  may  appear  to 
be  duplicative.  NOAA  notes  that  the 
rule  requires  that  trustees  determine 
their  jurisdiction  to  proceed  under  the 
rule,  which  includes  a  determination 
that  the  trustees  have  relevant 
responsibility  over  natural  resources,  as 
defined  under  OPA,  that  are  expected  to 
be  injured  by  an  incident.  However,  the 
preamble  now  includes  guidance  in  the 
discussion  of  §  990.22  for  trustees  to 
avoid  double  recovery  of  damages  with 
private  parties. 

Comment:  A  number  of  commenters 
remarked  on  NOAA's  inconsistent 
reference  to  what  may  be  assessed  and 
what  may  be  restored  under  the  rule,  by 
interchangeably  using  the  terms 
"natural  resources  and/or  services,"  and 
"natural  resources  or  services." 
Similarly,  the  commenters  suggested 
that  the  proposed  rule  inconsistently 
referred  to  OP.A's  goal  as  making  the 
"environment  and  public  whole,"  or 
simply  making  "the  public  whole." 

Response:  The  rule  has  been  clarified 
to  reflect  OPA's  intent  to  make  the 
environment  and  public  whole  for 
injuries  resulting  from  an  incident.  This 
intent  is  clear  in  OPA's  reference  to 
natural  resources  themselves  as  the 
focus  of  restoration,  and  in  the 
distinction  between  restoration  costs 
and  diminution  in  value  as  elements  of 
a  claim  for  damages.  Complete  and 
expeditious  restoration  may  be  the  best 
way  to  make  both  the  environment  and 
public  whole. 

Section  990.13— Effect  of  Rule 

Comment:  One  commenter  questioned 
why,  if  a  foreign  entity  is  a  trustee  under 
OPA,  such  entity  cannot  receive  the 
rebuttable  presumption. 

Response:  OPA  does  not.  by  its  terms 
in  section  1006(c)(1)  (33  U.S.C. 
2706(c)(1).  grant  the  rebuttable 
presumption  to  foreign  trustees. 

Comment:  Some  commenters  noted 
that  the  preamble  description  of  the 
meaning  of  the  rebuttable  presumption, 
i.e.,  that  the  responsible  party  has  the 
burden  of  proving  that  the  trustees' 
claim  and  determinations  are  incorrect, 


is  wrong.  Instead,  the  commenters 
stated  that  the  rebuttable  presumption  is 
overcome  when  the  preponderance  of 
the  evidence  indicates  a  different  result. 
Similarly,  other  commenters  argued  that 
section  1006(e)(2)  of  OPA  (33  U.S.C. 
2706(e)(2))  describes  the  rebuttable 
presumption  as  applying  only  to  the 
determination  or  assessment  of 
damages,  therefore  it  is  only  the  final 
amount  of  damages,  not  the  particular 
steps  taken  to  reach  that  result  that 
receive  the  rebuttable  presumption. 

Response:  NOAA  has  revised  the  rule 
to  incorporate  the  statutory  language 
describing  the  provision  of  a  rebuttable 
presumption  for  assessments.  In 
response  to  the  comment  regarding  the 
meaning  of  such  a  provision.  NOAA 
interprets  this  presumption  to  mean  that 
the  responsible  parties  have  the  burdens 
of  presenting  alternative  evidence  on 
damages  and  of  persuading  the  fact 
finder  that  the  damage  assessment 
presented  by  the  trustee(s)  is  not  an 
appropriate  measure  of  damages. 

Comment:  Several  commenters 
expressed  strong  support  for  tlie 
provision  found  in  §  990.20(b)  of  the 
proposed  rule  extending  the  rebuttable 
presumption  to  state,  local,  and  tribal 
assessment  procedures.  Some  of  these 
commenters  noted  that  this  will 
promote  consistency  by  providing  an 
incentive  for  the  development  and  use 
of  state  and  tribal  procedures  that  are 
consistent  with  the  federal  approach, 
thus  benefiting  responsible  parties  who 
deal  with  trustees  from  different  regions 
of  the  country.  One  commenter  noted 
that  the  five  listed  requirements  for 
consistency  with  the  proposed  OPA  rule 
are  straightforward  and  should  aid  state, 
local,  and  tribal  trustees  in  efficient 
implementation  of  the  rule.  Other 
commenters  supported  the  provision, 
but  suggested  that  the  rule  explicitly 
include  compensation  schedules, 
models,  and  procedures  that  estimate 
expected  injuries  in  the  language  of  this 
section.  One  commenter  was  concerned 
that  it  is  unreahstic  to  expect  any  given 
procediu"e  will  not  conflict  in  some  way 
writh  the  proposed  OPA  rule. 

In  contrast,  several  other  commenters 
strongly  objected  to  extending  the 
rebuttable  presumption  to  state,  local,  or 
tribal  assessment  procedures  as  being 
contrary  to  OPA.  These  commenters 
stated  that  the  criteria  provided  in  the 
rule  are  far  too  general  to  constitute 
substantive  standards  for  the 
performance  of  assessments.  The 
commenters  argued  that  NOAA  has  no 
authority  to  define  the  scope  of  the 
rebuttable  presumption  since  it  is  not  a 
regulatory  issue  implicating  the 
assessment  of  damages,  but  is  within  the 
exclusive  province  of  the  federal  courts 
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to  address.  The  commenters  stated  that 
Congress  intended  the  rebuttable 
presumption  to  attach  only  to 
assessments  performed  under  section 
1006(d)  of  OPA  (33  U.S.C.  2706(d)).  and 
only  according  to  substantive  standards 
promulgated  by  NOAA.  and  that  NOAA 
may  not  delegate  this  authority.  One 
other  commenter  argued  that  it  would 
be  unfair  to  allow  the  rebuttable 
presumption  for  the  plethora  of 
assessment  procedures  now  available. 

Response:  NOAA  has  revised  §  900.20 
of  the  rule  and  removed  the  explicit 
reference  to  state,  local  or  tribal 
assessment  procedures.  NOAA  agrees 
that  determining  the  scope  of 
application  of  the  rebuttable 
presumption  is  not  a  necessary  task  in 
promulgating  this  rule.  However.  NOAA 
notes  that  existing  procedures  that  may 
be  aprplicable  to  as.sessing  natural 
resource  injuries  and  restoration  needs 
may  be  used  for  assessments  under  this 
rule,  regardless  whether  those 
procedures  were  promulgated  under 
state  laws  respecting  natural  resource 
damage  assessment,  developed  through 
private  scientific  research,  or  developed 
or  adapted  by  the  parties  assessing  the 
injuries  of  a  particular  incident.  It  is  not 
feasible  to  identify  all  assessment 
procedures,  nor  the  varied  ways  of 
applying  such  procedures,  that  will 
constitute  reliable  and  valid  technical 
application  for  all  potential  incidents. 
Thus,  this  rule  specifies  standards,  in 
§  990.27.  that  must  be  met  in  order  for 
any  particular  procedure  to  be  used  and 
deemed  in  accordance  with  this  part. 

Comment:  One  commenter  stated  that 
the  rule  does  not  provide  sufficient 
guidance  to  detennine  whether  trustees' 
discretionary  actions  are  cost-effective, 
technically  feasible,  or  in  accordance 
with  generally  accepted  scientific 
practices.  Therefore,  assessments 
conducted  pursuant  to  this  rule  should 
not  be  granted  a  rebuttable  presumption 
Another  commenter,  also  arguing  that  it 
would  be  unfair  to  grant  a  presumption 
to  procedures  that  are  speculative  and 
unproven,  suggested  that 
implementation  of  the  rebuttable 
presumption  be  delayed  until  there  is 
more  experience  with  restoration  and 
valuation  procedures. 

Response:  NOAA  believes  that  the 
rule  does  provide  the  appropriate 
constraints  and  standards  for  fashioning 
assessments  that  will  be  technically 
sound,  cost-effective,  and  reliable.  The 
assessment  focuses  on  determining  only 
the  types  and  amounts  of  restoration 
required  given  the  particular  injuries 
resulting  from  individual  incidents.  A 
requirement  to  use  "generally  accepted 
scientific  practices"  would  result  in 
overlv-costlv  assessments  in  most 


instances,  as  the  goals  of  research 
science  may  be  different  than  the  goals 
of  science  for  purposes  of  natural 
resource  damage  assessment  and 
restoration.  Finally,  procedures  cannot 
be  deemed  to  be  reliable  or  unreliable 
out  of  context;  the  merits  of  different 
procedures  will  vary  depending  on  how 
they  are  proposed  to  be  used  in  a  given 
incident  scenario.  This  judgment  will  be 
made  by  trustees,  in  an  open  record 
atmosphere,  with  input  from 
responsible  parties  and  the  public. 

Use  of  Other  A^  it  Procedures, 

and  the  Scope  I '  •  buttable 

Presumption 

Comment:  Several  commenters  took 
issue  with  the  provision  in  the  proposed 
rule  that  allowed  the  rebuttable 
presumption  to  apply  to  other 
procedures  in  lieu  of  or  in  addition  to 
the  process  described  in  this  rule  so 
long  as  the  other  process  is  "in 
accordance  with  this  part."  The 
commenters  stated  that  Congress 
intended  the  assessment  to  function  as 
an  integrated  unit  with  each  step  in  the 
process  leading  logically  to  the  next. 
The  commenters  also  cited  the  Ohio 
decision  {Ohio,  et  al..  v.  U.S. 
Department  of  the  Interior.  880  F.2d  432 
(DC.  Cir.  1989))  as  specifically 
emphasizing  that  the  rebuttable 
presumption  is  particularly  appropriate 
given  adherence  to  all  of  the  regulatory 
procediu'es  that,  in  their  totaUty.  result 
in  a  logical,  disciplined,  efficient,  and 
cost-effective  assessment.  Several 
commenters  argued  that  such  a 
provision  is  contrary  to  the  statutory 
goal  of  cost -effectiveness.  Some 
commenters  also  found  the  language  of 
the  provision  both  confusing  and 
internally  inconsistent  because  it  would 
be  impossible  for  "another"  process, 
which  is  a  process  other  than  one 
included  in  the  rule,  to  still  be  a  process 
that  is  "in  accordance  with"  the  rule. 

Response:  To  eliminate  confusion, 
NOAA  has  deleted  the  section  referring 
to  other  procedures  from  the  final  rule. 
The  rule  provides  procedural  and 
substantive  standards  in  §  990.27  that 
must  be  complied  with  in  order  for  an 
assessment  to  be  judged  "in 
accordance"  with  this  rule.  Trustees 
must  demonstrate  that  their  assessments 
are  in  accordance  with  this  rule  on  an 
incident-by-incident  basis  in  order  to 
obtain  the  rebuttable  presumption. 

Section  990.14 — Coordination 

Coordination  Among  Trustees 

Comment:  Several  commenters  argued 
that  the  rule  should  require,  and  that 
OPA  mandates,  trustee  coordination 
during  assessments  to  avoid  an 


adversarial  and  litigation-charged 
atmosphere  among  trustees  and  prevent 
double  recovery  of  damages.  Another 
commenter  suggested  that  the  rule  limit 
the  number  of  trustees  to  those  who 
have  clear  restoration  concerns  for  a 
particular  incident.  Some  commenters 
suggested  that  the  rule  deny  the 
rebuttable  presumption  to  trustees  who 
do  not  coordinate,  while  others 
suggested  that  an  affirmative  proof 
burden  of  certifying  a  lack  of  double 
recovery  should  be  placed  on  non- 
coordinating  trustees.  Some  commenters 
requested  that  model  MOUs  for  trustee 
coordination  be  included  in  the  nile, 
while  others  who  support  trustee 
coordination  and  incident-specific 
coordination  agreements,  applauded  the 
omission  of  any  model  agreements. 

Response:  Changes  to  the  rule  state 
that  trustees  should  coordinate  their 
assessments  in  order  to  ensure  there  is 
no  double  recovery  of  damages.  NOAA 
believes  that  any  claimant  that  files 
what  appears  to  be  a  duplicative  claim 
for  natural  resource  damages  against  a 
responsible  party  will  face  a  substantial 
burden  of  proof  to  demonstrate  that  the 
claim  has  not  already  been  satisfied. 
NOAA  notes,  however,  that  it  is 
conceivable  that  claims  for  distinct 
natural  resource  injuries  resulting  from 
an  incident  could  be  effectively 
processed  independently  by  trustees 
without  double  recovery  of  damages. 
Finally,  NOAA  strongly  supports 
development  of  agreements  among 
trustees,  but  realizes  from  experience 
that  it  is  not  feasible  to  specify  a  single 
workable  model  for  all  trustees,  locales, 
and  incidents. 

Comment:  Several  commenters 
supported  the  designation  of  a  Lead 
Administrative  Trustee  (LAT),  so  long 
as  the  rule  provides  flexibility  in  this 
designation.  These  commenters 
suggested  that  the  rule  allow  for  co- 
LATs  or  sequential  LATs,  recognizing 
that  one  trustee  may  be  the  lead  for 
restoration  planning  while  another 
trustee  might  be  the  lead  for  the 
implementation  phase.  One  of  these 
commenters  stated  that  designation  of 
an  LAT  should  not  be  mandatory. 
Another  commenter  suggested  that,  in 
cases  where  an  incident  affects  multiple 
trustees,  the  state  trustee  should  be  the 
LAT  because  of  superior  knowledge  of 
"local"  natural  resources.  Still  other 
commenters  argued  that  the  rule  should 
vest  arbitration  authority  in  a  lead 
trustee,  citing  the  Ohio  decision  as 
stating  that  such  a  provision  is  "entirely 
reasonable."  The  commenters  stated 
that  arbitration  authority  would  be 
essential  to  settling  disputes  among 
tru.stees,  which  might  disrupt 
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cooperative  efforts  among  trustees  and 
responsible  parties. 

Response:  It  has  been  NOAA's 
experience  that  an  LAT  is  essential  to 
efficiently  and  cost-effectively  manage 
most  assessments.  Executive  Order 
12.777,  section  1  (56  FR  54757.  October 
22.  1991).  requires  Federal  trustees  to 
designate  one  trustee  to  act  as  Lead 
Administrative  Trustee  for  incidents  at 
which  more  than  one  federal  trustee  is 
involved.  NOAA  has  amended  the  rule 
to  allow  for  co-LATs  or  sequential 
LATs.  NOAA  does  not  believe  it  is 
necessary,  advisable,  or  within  legal 
authority  to  mandate  that  state  trustees 
always  serve  as  LATs.  Finally,  NOAA 
believes  it  is  unnecessary  to  provide  for 
arbitration  or  veto  authority  in  a  single 
trustee,  given  the  experience  that 
demonstrates  trustees  have  been 
successful  in  a  consensus 
decisionmaking  approach  to 
assessments. 

Comment:  One  commenter 
specifically  asked  that  the  rule  address 
the  issues  associated  with  a  trustee 
agency  who  might  also  be  a  responsible 
party  at  an  incident.  The  commenter 
suggested  that  the  trustee/responsible 
party  would  want  to  work  closely  with 
co-trustees  to  develop  a  restoration 
strategy,  but  recognizes  that,  in  doing 
so,  would  open  itself  up  to  the  risk  of 
shared  information  being  used  against  it 
as  a  responsible  party.  The  commenter 
also  asked  if  the  co-trustees  could 
exclude  the  trustee/responsible  party 
from  the  assessment  if  the  trustee/ 
responsible  party  could  not  afford  to 
fund  the  assessment  activities.  Other 
commenters  stated  that  the  rule  should 
specifically  preclude  a  trustee  agency 
that  is  also  a  responsible  party  for  a 
particulsu'  incident  from  being  eligible  to 
be  an  LAT  for  that  incident.  The 
commenters  suggested  that  such  a 
provision  would  avert  conflicts  of 
interest,  minimize  problems  of  publiq 
perception,  and  help  the  trustee/ 
responsible  party  fulfill  its  dual 
obligations. 

Response:  NOAA  notes  that  the  rule 
cannot  exclude  participation  by  any 
trustee.  Where  a  trustee  is  also  a 
responsible  party,  all  of  the  co-trustees 
may  want  to  determine  among 
themselves  the  nature  and  extent  of 
involvement  by  any  giver,  trustee. 
Generally,  participation  should  not  be 
denied  unless  it  would  impede  the 
assessment  or  be  an  inherent  conflict  of 
interest. 

Coordination  With  Response  Agencies 

Comment:  One  commenter  suggested 
that  the  rule  explicitly  state  that 
restoration  actions  by  trustees  are 
intended  to  supplement  the  initial 


response  and  cleanup  activities  of 
response  agencies.  AJiother  commenter 
suggested  that  the  rule  require  that 
response  agencies  coordinate  with 
trustees. 

Response:  NOAA  agrees  that 
restoration  actions  by  trustees  are 
intended  to  supplement  the  initial 
response  and  cleanup  activities  of 
response  agencies.  NOAA  believes  that 
response  agencies  and  trustees  should 
coordinate  during  the  response  phase  to 
prevent  or  minimize  residual  injuries  to 
natural  resources  that  would  require 
restoration.  However,  OPA  does  not 
grant  NOAA  authority  to  place 
requirements  on  response  agencies. 

Coordination  With  Responsible  Party 

Comment:  Several  commenters  stated 
that  early  and  substantial  involvement 
of  the  responsible  party  in  the 
assessment  would  significantly  reduce 
the  threat  of  litigation  and  facilitate 
cost-effective,  feasible  restoration.  Some 
of  these  commenters,  however,  stated 
that  the  rule  language  is  somewhat 
ambiguous  and  vague  as  to  the  timing 
and  extent  of  that  participation,  as  well 
as  the  extent  of  the  trustees'  discretion 
in  excluding  or  refusing  to  continue 
responsible  party  participation.  These 
commenters  suggested  that  the  rule 
should  provide  for  mandatory 
participation  by  the  responsible  party, 
unless  the  trustee  can  demonstrate  that 
such  participation  will  interfere  with 
trustees"  fulfilling  their  responsibilities 
under  the  rule  and  OPA.  One  of  these 
commenters  suggested  that  the  rule 
provide  that  the  parties  seek  mediation 
if  reasonable  disagreements  develop,  to 
prevent  trustees  unfairly  characterizing 
the  responsible  party  as  interfering. 
Another  commenter  stated  that  the 
responsible  party  should  be  involved  in 
the  entire  process  as  soon  as  trustees 
arrive  on  site  and  that  the  trustees 
should  not  be  allowed  to  exclude  a 
responsible  party  unless  there  is  clearly 
documented  evidence  that  the 
responsible  party  is  intentionally 
undermining  the  process.  Another 
commenter  suggested  that  the  rule 
encourage  the  parties  to  enter  into  an 
agreement  respecting  the  coordination 
of  responsible  party  participation,  with 
trustees  prohibited  from  imposing 
conditions  that  are  not  directly  related 
to  the  efficient  coordination  of  the 
process. 

Other  commenters  expressed 
concerns  with  participation  by  the 
responsible  party.  These  commenters 
argued  that  the  rule  should  ensure  that 
trustees  have  the  discretion  as  to 
whether,  when,  and  how  the 
responsible  parties  are  permitted  to 
participate  and  when  the  trustees  will 


be  able  to  dismiss  a  responsible  party 
that  is  interfering  with  the  process.  One 
commenter  also  suggested  that  the 
decision  to  exclude  a  responsible  party 
from  the  process  should  not  be 
reviewable,  so  that  trustees  would  not 
have  to  divert  time  and  resources  in 
defending  that  decision.  Several 
commenters  stated  that  the  rule  needs  to 
be  consistent  among  sections  in  the 
provisions  for  responsible  party 
participation.  Some  commenters 
pointed  out  that  the  responsible  party's 
role  is  unique  from  that  of  the  public 
represented  by  the  trustees,  in  that  the 
responsible  party  has  an  interest  in 
protecting  the  investment  of  its  owners 
and  stock  holders,  and  that  this  natural 
conflict  of  interest  should  be 
acknowledged  by  the  rule. 

Some  commenters  suggested 
additional  or  alternative  considerations 
for  responsible  party  participation, 
including  the  level  of  cooperation 
provided  by  a  particular  responsible 
party  in  prior  incidents  and  the 
wilhngness  of  the  responsible  party  to 
defer  to  the  trustees'  final  decisions. 
Other  commenters  stated  that  the 
responsible  party  should  be  subject  to 
the  same  administrative  record  rules  as 
the  trustees  and,  therefore,  be  precluded 
fi-om  assembling  experts  and  data 
outside  the  public  process.  One 
commenter  noted  that  a  need  for 
funding  should  not  be  a  determining 
factor  in  involving  the  responsible  party 
in  the  assessment,  while  another 
commenter  stated  that  the  rule  should 
require  that  the  responsible  party  fund 
the  assessment,  requiring  that  the 
responsible  party  place  the  trustees' 
estimate  of  costs  in  escrow. 

Response:  NOAA  believes  that  open 
and  cooperative  assessments  performed 
by  trustees  and  responsible  parties  can 
result  in  the  most  expeditious  and  cost- 
effective  assessments  and  restoration. 
NOAA  has  clarified  the  rule  to  require 
trustees  to  invite  identified  responsible 
parties  to  participate  in  the  assessment 
as  early  as  practicable,  but  no  later  than 
issuing  the  Notice  of  Intent  to  Conduct 
Restoration  Planning.  NOAA  has  also 
clarified  the  rule  to  indicate  that  it  is 
within  trustees'  authority  to  determine 
to  what  extent  responsible  parties  may 
participate,  and  that  trustees  can 
terminate  or  limit  responsible  party 
participation  if  it  interferes  with  trustees 
fulfilling  their  statutory  obUgations.  The 
rule  specifies  that  the  minimum  level  of 
participation  that  will  be  afforded  to 
responsible  parties  is  notification  of  all 
determinations  required  by  trustees 
under  the  rule,  and  notice  and  coniment 
opportunity  on  all  documents  that  may 
significantly  affect  the  direction  or 
outcome  of  assessment  decisions.  In  no 
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statutory  decisionmaking  powers  to 
responsible  ,jarties  "^e  rule  also  now 
includes  guidance,  such  as  that 
suggested  by  the  commenters.  to 
determining  the  nature  and  extent  of 
responsible  party  participation. 
Responsible  party  handing  is  not  a  pre- 
condition to  their  participation.  The 
rule  also  strongly  encourages  formal 
agreements  between  trustees  and 
responsible  parties  so  as  to  ensure 
coop>eration  and  cost-effectiveness.  The 
parties  are  encouraged  to  reach 
agreement  on  a  list  of  facts,  such  as  the 
natural  resources  injured,  the  extent  of 
injury,  the  most  appropriate  assessment 
procedures  to  determine  injury  and/or 
restoration  needs,  and  how  the  results  of 
the  procedures  will  be  interpreted. 

Public  Involvement 

Comment:  Several  commenters  noted 
that  public  involvement  should  be 
clearly  designed  so  as  not  to  detracf 
from  the  primary  goal  of  restoration  in 
a  timely  manner.  One  commenter 
suggested  a  graded  approach  to  pubhc 
involvement  Some  commenters  noted 
the  potential  expenses  of  public 
involvement.  One  of  these  commenters 
stated  that  increased  costs  of  public 
outreach  efforts  should  be  explicitly 
included  in  recoverable  assessment 
costs  or  trustees  will  be  unable  to 
comply  with  these  requirements. 
Another  commenter  stated  that  trustees 
should  be  required  to  give  notice  to  the 
responsible  party  regarding  the  stages  at 
which  opportunities  for  public 
involvement  will  be  provided.  One 
commenter,  however,  stated  that  the 
rule  should  expand  the  provisions  for 
public  involvement  and  allow  such 
involvement  in  several  stages  of  the 
process. 

Response:  Public  involvement  is 
required  by  OPA  in  development  of 
restoration  plans.  NOAA  considers  that 
this  requirement  will  be  fulfilled  by 
allowing,  at  a  minimum,  opportunities 
for  public  involvement  in  development 
of  draft  and  final  restoration  plans  that 
will  form  the  basis  of  any  claim  for 
damages.  However.  NOAA  notes  that  it 
may  be  advantageous  or  necessary  to 
seek  broader  pubhc  input,  depending  on 
the  circumstances  of  a  particular 
incident,  particularly  when  that  input 
can  be  obtained  from  members  of  the 
public  that  may  have  particular 
expertise  concerning  the  affected 
environment  or  proposed  assessment  or 
restoration  approaches.  NOAA  is 
mindful  that  restoration  decisions  made 
by  trustees  are  made  on  behalf  of  the 
pubhc.  so  public  involvement  should 
augment  the  decisionmaking  process. 
Involving  the  public  does  not  need  to  be 


uAcessively  costly  if  it  is  well-planned 
and  tailored  to  the  incident.  The  costs 
of  puoh-"  '"volvemen      .quired  hv  OPA 
are  recoverable  assessment  costs. 
Finally,  as  a  member  of  the  affected 
public,  responsible  parties  will  be 
notified  when  trustees  seek  public 
input. 

Section  990.15 — Facilitation  of 
Restoration 

Comment:  Several  commenters 
expressed  strong  support  for  pre- 
incident  planning,  some  stating  that 
such  exercises  should  be  required  by  the 
rule.  Some  of  these  commenters  pointed 
out  that  the  rule  should  encourage 
involvement  of  response  agencies, 
natural  resource  managers,  and  area 
industry  representatives  in  the  planning 
process.  The  commenters  also  requested 
that  the  rule  clarify  how  these  plans 
might  be  coordinated  with  or  included 
in  Area  Contingency  Plans  or  U.S.  Fish 
and  Wildlife  Service  Recovery  Plans 
and  Habitat  Conservation  Plans.  One 
commenter  specifically  suggested  that 
the  rule  add  consideration  of  pre- 
incident  baselint^  and  injury  data- 
collection  procedures  and  protocols  to 
the  list  of  possible  pre-incident 
planning  activities.  One  commenter 
asked  for  clarification  as  to  whether  pre- 
incident  pifmning  would  be  subject  to 
NEPA. 

Response:  NOAA  has  clarified  the 
rule  to  indicate  that  potentially 
responsible  parties,  appropriate 
response  personnel,  local  governmental 
natural  resource  management  entities, 
and  local  environmental  groups  or 
representatives  should  be  included  in 
any  pre-incident  planning.  NOAA  does 
not  believe  it  has  the  authority  to 
mandate  pre-incident  planning  under 
this  rule,  but  does  note  that  Area 
Contingency  Plans  or  U.S.  Fish  and 
Wildlife  Service  Recovery  Plans  and 
Habitat  Conservation  Plans  may  provide 
an  efficient  focal  point  for  structuring 
pre-incident  damage  assessment 
planning.  Finally,  NOAA  does  not 
believe  that  pre-incident  planning  is 
subject  to  NEPA.  except  where  Regional 
Restoration  Plans  serve  as.  or  become 
part  of.  a  programmatic  Environmental 
Impact  Statement  process. 

Comment:  One  commenter  supported 
further  development  of  Regional 
Restoration  Plans  with  extensive  federal 
and  state  natural  resource  agency 
coordination.  The  commenter  noted, 
however,  that  funding  for  such  planning 
activities  is  in  question  and  asked  for 
any  information  on  available  funding 
sources  for  such  plans,  other  than 
recovered  damages. 

Response:  NOAA  believes  that 
activities  such  as  identifying  planned. 


proposed,  or  desired  environmental 
restoration  projects,  particularly  for 
area,  expected  to  be  njui-ed  often  oi 
severely  by  incidents,  can  pro.  He  a 
highly  cost-effective  means  to  identify 
appropriate  restoration  alternatives  for 
particular  incidents.  NOAA  suggests 
that  development  of  these  project 
databases  can  be  a  useful  addition  to 
pre-incident  planning  activities. 
Funding  for  these  activities  may  come 
from  a  variety  of  sources  such  as  joint 
funding  by  trustees  and  those  parties 
potentially  liable  under  OPA  for 
restoration.  Regional  restoration 
planning  in  some  areas  is  already  being 
performed  pursuant  to  other  authorities, 
such  as  the  National  Estuary  Program 
Plans. 

Section  990.16— Review  of  Ruh 

Comment:  Some  commenters 
expressed  support  for  NOAA's 
commitment  to  review  and  revise  this 
rule  every  five  years,  especially  with  the 
need  to  keep  the  OPA  rule  consistent 
with  the  CERCLA  rule,  which  is 
reviewed  every  two  years. 

Response:  NO.AA  has  determined  that 
the  specific  five-year  review  provision  is 
unnecessary.  NOAA  is  committed  to 
maintaining  the  accuracy  and  relevance 
of  the  assessment  process  described  in 
the  rule  and  will  make  every  effort  to 
keep  it  current. 

Subpart  B 

Section  990.20— Relation  to  CERCLA 
Rules 

Comment:  Several  commenters  spoke 
of  the  need  for  consistency  between  the 
OPA  and  CERCLA  rules,  with  one 
reviewer  stating  that  the  proposed  OPA 
rule  does  not  seem  to  be  coordinated 
with  the  CERCLA  rule.  Another 
commenter  asked,  given  that  the  OPA 
rule  is  substantially  different  from  the 
CERCLA  rule,  whether  DOI  will 
incorporate  OPA  rule  changes  into  its 
regulation  so  that  it  is  effective  for 
incidents  inland  and  in  the  Great  Lakes 
areas,  or  whether  trustees  and 
responsible  parties  have  to  operate 
within  two  separate  processes.  Another 
commenter  suggested  that  the  OPA  rule 
is  confusing  in  its  discussion  about 
where  the  OPA  rule  will  supersede  43 
CFRpart  11. 

Response:  The  Department  of  the 
Interior  participated  in  the  interagency 
working  group  that  drafted  and 
reviewed  the  OPA  rule.  Thus.  NOAA 
and  DOI  took  advantage  of  the 
experience  gained  in  applying  the 
CERCLA  rules.  The  rule  was  also 
formulated  in  recognition  of  the 
differences  between  oil  and  hazardous 
substances,  and  the  different  nature  of 
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fhe  incidents  involving  these  two  types 
of  products.  NOAA  has  referred 
questions  regarding  incorporation  of 
OPA  rule  provisions  into  the  CERCLA 
rule  to  DOI.  However,  it  should  be  noted 
that  the  OPA  rule  does  apply  to 
incidents  in  all  navigable  waters,  which 
would  include  inland  incidents  and 
incidents  in  the  Great  Lakes.  NOAA  has 
clarified  the  rule  to  incorporate 
statutory  language  regarding  where  the 
OPA  rule  supersedes  43  CFR  part  11. 

Comment:  One  commenter  questioned 
whether  coal  tar  and  other  coal-derived 
chemicals  are  more  appropriately 
classified  as  hazardous  substances,  and 
covered  by  CERCLA  rule,  rather  than 
the  OPA  rule. 

Response:  NOAA  notes  that  whether 
coal  tar  and  other  coal-related  chemicals 
are  oils  or  hazardous  substances  is  an 
on-going  issue  that  is  being  evaluated  by 
the  federal  agencies  implementing  OPA. 

Section  990.22 — Prohibition  on  Double 
Recovery 

Comment:  One  commenter  suggested 
that  requiring  consideration  of 
independent  actions  of  other  trustees 
may  not  be  possible  if  trustees  are  acting 
separately  rather  than  together. 

Response:  Trustees  must  diligently 
avoid  double  recovery  of  damages.  lia 
NOAA's  experience,  the  identity  of 
other  trustees  with  interests  in  incidents 
has  always  been  ascertainable  early  in 
the  process,  thus  facilitating  efforts  to 
coordinate  assessment  objectives  and 
activities. 

Section  990.23 — Compliance  With 
NEPA  and  the  CEQ  Regulations 

Comment:  Some  commenters  noted 
that  rigid  compliance  with  NEPA  notice 
requirements  may  not  be  desirable  or 
necessary  for  incidents  involving  non- 
federal trustees,  and  that  these  notice 
activities  should  be  optional  at  trustees' 
discretion.  The  commenters  also 
suggested  the  rule  should  explicitly 
state  that  the  provisions  of  the  rule 
fulfill  the  public  notice  requirements  of 
NEPA,  even  without  providing  the 
Notice  of  Intent  to  Conduct  Restoration 
Plaiming. 

Response:  The  rule  has  been  amended 
to  indicate  that  NEPA  compliance  is 
solely  a  federal  trustee  requirement,  and 
that  the  procedures  entailed  in 
compliance  will  vary  depending  on  the 
identity  of  federal  trustees  involved  and 
their  regulations  governing  their  own 
NEPA  conduct.  The  notice  requirements 
contained  in  various  sections  of  the 
final  rule  are  not  related  solely  to  NEPA 
compliance,  but  are  important  elements 
to  facilitate  the  open  and  cooperative 
process  envisioned  in  this  rule  and 
OPA. 


Section  990.25 — Settlement 

Comment:  Some  commenters  were 
concerned  that  the  U.S.  Department  of 
Justice  (DOJ)  will  impede  settlements, 
that  state  trustees  can  restore  natural 
resources  in  a  more  efficient  manner 
through  administrative  agreements,  and 
that  the  rule  should  provide  guidance 
for  the  scope  and  timing  of  DOJ 
participation.  One  of  these  commenters 
suggested  that  DOJ  taking  3%  of 
settlement  sums  for  participation  is 
unwarranted  and,  perhaps,  an  improper 
use  of  restoration  money. 

Response:  Except  where  expUcitly 
provided  by  statute,  only  the 
Department  of  Justice  has  the  authority 
to  compromise  claims  of  the  United 
States.  One  of  these  exceptions, 
applicable  to  some  federal  trustees 
operating  under  OPA,  is  a  provision 
allowing  executive  agencies  to 
compromise  claims  within  their 
authority  when  such  claims  do  not 
exceed  $100,000,  or  such  other  amounts 
as  the  Attorney  General  may  from  time 
to  time  prescribe  (33  U.S.C.  3711).  The 
Department  of  Justice  plays  a  vital  role 
in  ensuring  that  the  laws  of  the  United 
States  are  applied  similarly  by  different 
federal  agencies.  The  costs  to  the 
Department  of  Justice  of  collecting 
recoveries  for  claims  of  the  United 
States  in  civil  litigation,  as  authorized 
by  H.R.  2519  (November  16,  1993), 
should  be  included  in  the  estimated 
costs  of  the  assessment  so  that 
restoration  money  is  not  impacted. 

Comment:  Several  commenters 
disagreed  wi\h  the  rule's  provisions 
concerning  terms  of  settlements.  One 
commenter  argued  that  the  decision  to 
accept  such  a  settlement  should  be 
within  the  discretion  of  a  trustee,  so 
long  as  it  is  reasonable  and  justified. 
Some  commenters  stated  that  this 
provision  could  be  read  as  establishing 
substantive  standards  to  govern 
adequacy  of  a  settlement,  which  would 
be  inappropriate  and  outside  NOAA's 
authority.  Several  of  these  commenters 
suggested  that  the  rule  simply  provide 
that  settlement  sums  may  only  be 
expended  in  accordance  with  a 
restoration  plan  that  is  made  available 
for  public  review. 

Response:  NOAA  has  revised  the 
settlement  provision,  now  §900.25,  to 
reflect  the  standard  of  review  that 
federal  courts  have  used  in  reviewing 
natural  resource  damage  assessment 
settlements  under  other  laws,  and 
settlements  by  federal  agencies  in 
general.  Federal  courts  will  look 
favorably  upon  the  determination  by  an 
agency  entrusted  with  authority  to 
prosecute  laws  that  a  settlement  of  a 
claim  is  in  the  public  interest — ^that  it  is 


fair,  reasonable,  adequate,  and 
consistent  with  the  purposes  of  the 
governing  statute.  With  respect  to  OPA, 
NOAA  expects  that  a  court  will  look  to 
see  that  a  trustee  has  made  a 
determination  of  the  adequacy  of  the 
settlement  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources  and  services. 
NOAA  recognizes  that  in  reviewing  an 
agency's  action  in  accepting  a 
settlement  a  court  v^ll  also  look  to  such 
factors  as  Utigation  risk,  time  and 
expense  to  litigate,  and  advantages  to 
obtaining  an  immediate  recovery 
through  settlement,  rather  than  through 
litigation. 

Section  990.26 — Emergency  Restoration 

Comment:  One  commenter  argued 
that  the  On-Scene  Coordinator  (OSC) 
must  authorize  emergency  restoration 
and  that  trustees  act  in  a  consultative 
role  during  the  removal  phase.  Another 
commenter  suggested  that  any 
emergency  restoration  action  had  to  be 
tied  into  the  National  Response  System 
to  alleviate  any  potential  contradictory 
actions  or  interference  with  the  OSC's 
actions.  One  commenter  suggested  that 
trustees  do  not  have  independent 
authority  to  act  or  intervene  in  response 
activities  during  that  phase.  This  same 
commenter  noted,  however,  that  the 
requirement  that  responsible  parties  and 
the  public  be  notified  of  emergency 
restoration  actions,  with  the  responsible 
parties  additionally  being  invited  to 
participate,  will  tend  to  foster 
cooperation  and  trust.  Another 
commenter  asserted  responsible  parties 
should  be  invited  to  participate  at  first 
notice  of  an  emergency,  not  within  a 
"reasonable  time  frame."  Several 
commenters  supported  allowing 
responsible  parties  to  implement 
emergency  restoration.  Another 
commenter  suggested  that  notice  to  the 
public  or  responsible  parties  should  be 
discretionary  due  to  the  time-sensitive 
nature  of  such  actions. 

Response:  NOAA  fully  agrees  that  any 
actions  conducted  during  the  response 
phase  should  not  interfere  with  nor  be 
independent  of  the  OSC's  activity.  The 
rule  is  clear  that  the  OSC  must  be 
notified  prior  to  implementation  of 
emergency  restoration  actions  by 
trustees,  and  that  emergency  restoration 
may  not  interfere  with  response  actions. 
Further,  the  rule  requires  that  any 
emergency  restoration  actions  must  be 
coordinated  through  the  trustee 
Regional  Response  Team  (RRT)  member 
or  designee,  since  the  RRT  is  a  part  of 
the  National  Response  System,  and  that 
this  member  must  work  through  the 
OSC  to  ensure  adequate  coordination.  In 
addition,  the  National  Oil  and 
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Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300,  is  clear  on  the  types  of  and 
procedures  for  coordination  between  the 
trustees  and  the  OSC,  who  retains 
overall  responsibility  for  activities 
during  response.  However,  only 
trustees,  not  response  entities,  have  the 
authority  to  assess  injuries  and  collect 
restoration  costs  under  OPA.  NOAA  has 
clarified  the  rule  to  indicate  that  known 
responsible  parties  must  be  notified  and 
invited  to  f>articipate  in  emergency 
restoration  actions,  to  the  extent  time 
permits.  Notice  to  the  public  is  provided 
to  the  public,  to  the  extent  practicable, 
of  these  planned  emergency  restoration 
actions. 

Comment:  Another  commenter  noted 
that  the  requirement  that  emergency 
restoration  costs  should  not  be 
uiu^asonabie  appears  to  appropriately 
suggest  that  trustees  must  affirmatively 
demonstrate  the  reasonableness  of  such 
costs,  without  any  entitlement  to  the 
rebuttable  presumption. 

Response:  If  trustees  responsibly 
make  a  determination  that  emergency 
restoration  is  needed  to  prevent  or 
minimize  natural  resource  injury,  that 
the  action  is  feasible  and  likely  to 
succeed,  and  that  the  costs  of  such 
action  are  not  on  their  face  excessive 
compared  to  the  expected  benefits  in 
limiting  injury,  then  emergency 
restoration  actions  and  costs  are 
reasonable,  and  entitled  to  a  rebuttable 
presumption. 

Comment:  Another  commenter 
questioned  whether  there  are  any 
exclusions  for  liability  for  damages 
resulting  from  any  additional  injuries 
caused  by  the  emergency  restoration  or 
response  actions. 

Response:  Liability  for  natural 
resource  damages  extends  to  injuries 
that  result  from  reasonable  and 
necessary  response  and  emergency 
restoration  actions  taken  in  response  to 
an  actual  or  threatened  discharge  of  oil. 

Section  990.27 — Use  of  Assessment 
Procedures 

Criteria  for  Selecting  Assessment 
Procedures — General 

Comment:  One  commenter  noted  that 
the  greater  flexibility  in  assessment 
procedures  provided  by  the  proposed 
rule  is  likely  to  result  in  greater 
likelihood  of  litigation.  Another 
commenter  suggested  that  such 
flexibility  may  result  in  trustees 
applying  numerous  procedures, 
charging  the  responsible  party  with 
these  costs,  then  basing  their  claim  on 
the  procedures  that  yield  the  highest 
damage  figure.  Another  commenter 
stated  that  the  trustees  should  be 


required  to  document  the  decision  as  to 
why  a  particular  assessment  procedure 
was  chosen. 

Other  commenters.  however,  agreed 
with  the  rule  listing  criteria  that 
assessment  procedures  should  meet, 
rather  than  specifying  acceptable 
procedures  themselves.  Some 
commenters  suggested  that  trustees 
must  be  provided  flexibility  to  select  the 
most  efficient  procedure  to  assess 
injuries,  based  upon  factors  such  as 
reasonable  cost,  validity,  reliability,  and 
incident-specific  considerations, 
however,  one  of  these  commenters 
suggested  that  the  rule  should  simply 
require  that  procedures  be  reliable, 
valid,  and  cost-effective  as  minimum 
criteria  and  that  other  incident-specific 
factors  should  be  considered  in 
selection  of  procedures. 

Response:  In  eliminating  categories  of 
assessment  procedures,  and  providing 
instead  a  list  of  standards  to  guide 
selection  of  the  most  appropriate 
assessment  procedure  for  the  injury  and 
incident  at  hand,  the  rule  will  make 
assessments  less  rigid  and  more  cost- 
effective,  and  NOAA  expects  this  will 
reduce  litigation  by  fostering 
cooperative  settlements.  The  rule 
expressly  prohibits  the  approach 
suggested  by  the  commenter  in  which 
trustees  may  apply  a  suite  of  procedures 
to  produce  the  highest  damages 
estimate,  and  charge  for  all  of  the 
procedures  used.  This  approach  would 
clearly  violate  provisions  of  §  990.27 
and  the  definition  of  reasonable 
assessment  costs.  Finally,  standards  for 
selecting  assessment  procedures.  £uid 
the  types  of  assessment  procedures 
available,  are  now  included  in  §990.27. 

Comment:  Most  commenters 
applauded  the  approach  taken  in 
subpart  E  of  the  proposed  rule  to 
provide  generic  standards  for  possible 
assessment  procedures,  given  the 
imiverse  of  procedures  available  and 
possible  injuries  likely  to  result  from 
incidents.  However,  several  commenters 
were  concerned  that  some  of  the 
proposed  criteria  might  be  mutually 
exclusive  and  difficult  to  meet  for  all 
incidents.  For  instance,  one  commenter 
noted  that  procedures  that  meet  the 
criterion  that  procedures  must  provide 
information  useful  in  determining  and 
quantifying  restoration  needs,  might  not 
be  the  most  cost-effective  procedures. 
The  commenter  also  noted  that 
procedures  that  provide  information 
required  for  restoration  determinations 
may  entail  additional  costs  with  no 
assessment  benefit,  violating  the 
requirement  for  consideration  of  cost. 
Some  commenters  suggested  that  none 
of  these  criteria  be  mandatory,  or  that 
only  the  "cost-effectiveness"  and  "valid 


and  reliable"  criteria  might  be 
appropriately  mandatory. 

Response:  The  standards  for 
acceptable  procedures  were  moved  from 
subpart  E  of  the  proposed  rule  into  a 
new  section.  §  990.27.  to  emphasize  that 
these  standards  apply  to  any  and  all 
procedures  used  in  performing 
assessments  under  this  rule.  Procedures 
must  meet  the  standards  in  order  to  be 
deemed  part  of  an  assessment  in 
accordance  with  this  rule.  The  concerns 
that  one  standard  may  be  contrary  to 
another  have  been  resolved.  The 
standards  now  provided  in  §  990.27 
must  all  be  met.  but  the  criterion 
concerning  restoration  information  has 
been  changed  to  a  recommendation, 
rather  than  a  requirement,  in 
recognition  that  procedures  that  provide 
information  useful  in  restoration  scaling 
are  not  always  available,  nor  are  they 
always  cost-effective. 

Comment:  Some  commenters  were 
concerned  that  the  criteria  requiring 
cost-effectiveness  and  weighing  benefits 
of  a  procedure  against  its  costs  might  be 
interpreted  to  require  strict  cost-benefit 
analyses  of  all  possible  procedures, 
inappropriately  diverting  trustee  efforts 
from  assessment  work,  and  needlessly 
driving  up  costs.  A  few  other 
commenters  suggested  that  strict  cost- 
benefit  analyses  should  be  required. 
One  commenter  suggested  that  the 
balance  should  more  appropriately 
weigh  expected  assessment  costs  against 
overall  expected  damages,  because 
assessment  costs  cannot  be 
meaningfully  scrutinized  relative  to 
expected  informational  benefits  fi"om  an 
assessment  procedure. 

Response:  The  various  standards  for 
procedures  were  never  intended  to 
require  a  strict  cost-benefit  analysis.  The 
rule  language  has  been  revised  to 
indicate  that  additional  costs  of  more 
complex  procedures  must  be  reasonably, 
related  to  the  expected  increase  in 
information  provided  by  those 
procedures.  The  standards  are  intended 
to  guide  trustees  in  selecting  individual 
assessment  procedures  and  discourage 
trustees  from  using  procedures  that  do 
not  provide  information  beneficial  for 
restoration  plarming  purposes. 

Comment:  Some  commenters 
suggested  that  the  terms  "reliable"  and 
"valid"  should  be  expressly  defined. 
Various  definitions  were  offered  by  the 
commenters. 

Response:  The  technical  definitions  of 
the  terms  "reliable"  and  "valid"  vary  in 
usages  of  the  terms  across  various 
disciplines.  In  general,  under  this  rule, 
these  terms  refer  to  technical  judgments 
by  experts  in  a  particular  field  that  a 
procedure  is  consistent  with  best 
technical  practices  for  the  measure 
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being  investigated  under  the 
circumstances. 

Specific  Procedures 

Comment:  Many  of  the  commenters' 
discussion  on  assessment  procedures 
focused  on  how  specific  procedures 
might  relate  to  the  standards  provided 
in  the  rule.  Some  commenters  were 
concerned  that  the  listing  of  procedures 
in  the  appendix  to  the  preamble  might 
be  interpreted  as  an  endorsement  of 
those  procedures.  The  commenters 
requested  that  the  rule  state  that 
procedures  that  do  not  meet  the  criteria 
are  not  entitled  to  the  rebuttable 
presumption.  The  commenters  noted 
that,  if  specific  procedures  are  listed  in 
the  preamble.  NOAA  has  a  duty  to 
provide  additional  standards  relating  to 
the  use  of  such  procedures,  either  in  the 
rule  or  in  guidance  documents.  Other 
commenters  stated  that  the  rule  should 
clarify  that  reliable  aii3  valid 
procedures  are  not  limited  to  those 
specifically  listed  in  the  preamble  and 
should  not  necessarily  be  excluded  from 
use  under  the  rule. 

Response:  Assessment  procedures 
must  meet  the  standards  in  the  rule  in 
order  to  be  deemed  part  of  an 
assessment  conducted  in  accordance 
with  this  rule.  No  explicit  or  implicit 
endorsement,  nor  lack  of  endorsement, 
is  intended  to  be  given  to  the  specific 
identification  or  omission  of  any 
particular  procedure  in  either  the 
preamble  or  rule.  It  is  not  feasible  for 
the  rule  to  identify  all  acceptable 
procedures,  nor  the  acceptable 
applications  of  those  procedures,  for  all 
possible  circumstances  of  all  incidents. 
Procedures  and  their  applications  must 
be  evaluated  on  a  case-by-case  basis. 

Comment:  A  number  of  commenters 
stated  that  NOAA  should  not  establish 
requirements  for  use  of  procedures  and 
strongly  supported  NOAA's  decision  to 
remove  specific  guidance  on  the 
application  of  certain  procedures  (e.g.. 
contingent  valuation,  benefits  transfer). 
The  commenters  suggested  that 
discussion  on  how  to  apply  specific 
procedures  should  be  placed  in 
guidance  documents.  One  commenter 
suggested  that  the  rule  should  allow 
trustees  to  use  any  criteria  that  are 
generally  accepted  by  the  scientific 
community.  One  commenter  stated  that 
the  four  criteria  listed  in  the  rule  are 
still  insufficient,  and  could  be 
strengthened  by  distilling  the  most 
important  guidelines  in  the  guidance 
documents  into  rule  language  so  that 
they  will  be  binding  upon  trustees. 

Response:  NOAA  believes  that 
discussion  on  the  appropriateness  and 
use  of  specific  assessment  procedures  is 
more  suited  to  guidance  docimients. 


The  commenters  should  refer  to  these 
guidance  documents  as  well  as  the 
literature  for  support  along  this  line. 

Comment:  Another  commenter  asked 
that  the  rule  clarify  that  trustees  may 
use  models  or  extrapolate  from 
literature  when  it  is  more  appropriate 
and  cost-effective  than  gathering  site- 
specific  data. 

Response:  The  rule,  in  §  990.27, 
provides  that  such  procedures  as 
models  or  literature  extrapolation  that 
meet  the  standards  for  acceptable 
procedures  are  available  for  use  in 
accordance  with  the  rule. 

Option  of  Responsible  Party  to  Request 
Alternative  Procedures 

Comment:  Some  commenters  argued 
that  trustees  should  be  required  to  use 
an  incident-specific  procedure  when  the 
conditions  in  the  rule  are  met.  However, 
the  commenters  stated  that  the 
conditions  currently  in  the  rule  are 
contrary  to  OPA  because  they  force  the 
responsible  party  to  waive  the  right  to 
challenge  the  reasonableness  of  the 
assessment  costs.  The  commenters 
argued  that  this  would  force  responsible 
parties  to  choose  between  using  a 
procedure  that  may  assess  non-existent 
damages  and  waiving  their  statutory 
right  to  expect  reasonable  assessment 
costs.  Another  commenter  noted  that 
the  responsible  party  should  not  have  to 
advance  the  assessment  costs  if  the 
responsible  party  can  demonstrate  that 
an  incident-specific  assessment  is  really 
appropriate  and  warranted.  Some 
commenters  also  suggested  that  the  rule 
specify  a  time  frame  for  the  responsible 
party  request,  such  as  21  days  from  the 
time  of  the  incident,  rather  than  the 
ambiguous  "acceptable  time  frame" 
currently  in  the  rule. 

One  commenter  pointed  out  that 
responsible  parties  would  want  to  do 
expanded  assessments  in  any  case  in 
order  to  assist  in  the  defense  of  third 
party  claims. 

Some  commenters  noted  that  detailed 
field  studies  may  be  expensive  and  in 
those  instances  where  the  likelihood  of 
injury  is  so  high  as  to  not  require 
extensive  study,  trustees  and 
responsible  parties  may  agree  that  non- 
field-based  procedures  may  be  used. 

Other  commenters  argued  that  the 
ultimate  decision  on  assessment 
procedures  should  always  be  left  ta  the 
trustees.  The  commenters  suggested 
that,  if  trustees  determine  that 
procedures  selected  by  a  responsible 
party  are  technically  unsound  or  would 
inadequately  address  natural  resource 
injuries,  then  the  trustees  should  have 
the  ability  to  modify  or  reject  the 
request.  Some  commenters  also  noted 
that  the  rule  should  be  clarified  to  state 


that  the  responsible  party  must  advance 
the  trustee's  estimate  of  the  costs  of 
conducting  the  incident-specific 
assessment. 

Response:  The  final  rule  has  clarified, 
in  §  990.14(c),  the  conditions  for  the 
responsible  party  option  to  request  a 
different  procedure  than  that  selected  by 
the  trustees.  The  option  will  be 
provided  to  responsible  parties  who 
have  accepted  the  trustees'  invitation  to 
participate  in  an  assessment,  and  who 
are  doing  so  cooperatively.  Alternative 
procedures  proposed  by  the  responsible 
party  must  meet  the  standards  for 
acceptable  procedures  provided  in 
§  990.27.  The  rule  allows  trustees  to 
reject  the  responsible  party's  request  if 
the  alternate  procedure,  in  the  judgment 
of  trustees,  is  not  technically  feasible, 
not  technically  or  scientifically  sound, 
and  could  not  be  completed  within  a 
reasonable  time  frame.  Because 
participating  responsible  parties  will 
have  already  been  afforded  opportunity 
to  review  and  comment  on  proposed 
procedures  that  trustees  have  selected  in 
accordance  with  §  990.27,  the 
responsible  party  option  is  really  a 
mechanism  to  resolve  disputes  between 
trustees  and  responsible  parties  as  to  the 
most  appropriate  procedure  for  the 
injury  and  incident  at  hand. 
Responsible  parties  should  be  wilUng  to 
fund  alternative  procedures  they  feel 
strongly  about,  given  that  trustees  wall 
have  already  made  a  determination  that 
other  procedures  are  appropriate,  and 
they  should  agree  not  to  challenge  the 
results  of  procedures  that  they  request 
be  used.  The  rule  has  removed  the 
requirement  that  responsible  parties 
agree  not  to  challenge  the  costs  of  those 
requested-  procedures. 

Simplified  Procedures — General 

Comment:  Several  commenters  raised 
objections  to  the  use  of  simplified 
assessment  procedures.  Several 
commenters  argued  that  all  existing 
simplified  procedures,  federal  and  state, 
are  flawed  and  unreliable.  The 
commenters  argued  that  these 
procedures  should  not  be  used  without 
any  field  verification.  Several  of  these 
commenters  stated  that  any  procedure 
that  generates  average  values  is  by 
definition  not  incident-specific  as 
required  by  OPA,  basic  requirements  for 
proof  of  injury  and  causation  in  tort, 
and  recent  case  law  on  causation 
requirements. 

Several  commenters  argued  that  there 
are  strong  statutory  argimients  against 
simplified  procedures  under  OPA.  Some 
of  these  commenters  stated  that  the 
wording  of  the  various  sections  of  OPA 
that  set  forth  the  natural  resource 
damage  provisions  and  describe  liability 
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under  OPA  ail  explicitly  speax  lo  direct 
impacts  "resulting  from"  a  particular 
incident,  not  some  speculative  concept 
of  what  might  have  resulted  from  the 
incident.  The  commenters  cite  section 
1002(b)(2)(A)  of  OPA  (33  U.S.C. 
2706(b)(2)(A)),  "damages  .  .  .  that  result 
from  such  incident,"  and  section 
1006(e)(1)  of  OPA  (33  U.S.C.  2706(e)(1)) 
calling  for  rules  to  assess  damages 
"resulting  from  the  discbarge  of  oil." 
These  commenters  also  noted  legislative 
history  associated  with  these  provisions 
in  OPA.  A  House  Committee  Report  (H. 
Rep.  No.  241.  Part  1.  101st  Cong.,  1st 
Sess.  at  34(Sept.  13.  1989))  is  quoted 
supporting  recovery  for  "the  natural 
resources  that  were  injured."  Also 
quoted  was  the  Committee  of 
Conference  Report  (H.R.  (Conf.)  Rep. 
No.  101-653.  101st  Cong.,  2d  Sess. 
(1990)  at  103)  which  refers  to  damages 
"resulting  from  an  incident."  These 
commenters  also  argued  that  Congress 
rejected  simplified  procedures  under 
OPA  because  an  early  draft  of  a  Senate 
bill  (S.  686.  101st  Cong..  1st  Sess.. 
§  102(d)(3)(A)(1989))  calling  for 
simpliHed  assessments  was  not 
incorporated  into  the  final  bill.  The 
commenters  stated  that  Congress  could 
have  adopted  the  type  A  model,  which 
was  in  existence  during  the 
development  of  OPA,  but  didn't.  In  fact, 
the  commenters  noted  that  the 
Conference  Report  (at  109)  explicitly 
states  that  the  OPA  rule,  not  the 
CERCLA  rule,  which  contains  the  type 
A  model,  would  apply  to  assessments 
under  OPA. 

Some  commenters  referred  to  the 
procedures  and  requirements 
promulgated  by  the  U.S.  Department  of 
Transportation  concerning  claims 
against  the  Oil  Spill  Liabilitv  Trust 
Fund  (57  FR  36314  (Aug.  12,  1992))  and 
suggested  that  such  a  claim  would  be 
rejected  if  based  upon  simplified 
procedures  because  such  claims  would 
not  be  based  upon  evidence  of  damages. 
These  commenters  argued  that  trustees 
must  show  evidence  of  actual  exposure 
and  actual  injury  at  all  levels  of 
biological  organization,  not  use  models 
or  literature  to  extrapolate  upon 
evidence  of  exposure  of  some  natural 
resources  or  lower-level  biota  to  predict 
indirect  exposure  and  a  pathway  to 
other,  higher-level,  biota.  The 
commenters  argued  that  models  and 
literature-based  procedures  are 
unreliable  and  tend  to  overstate  injury 
and  cannot  take  into  account  the  various 
incident-specific  factors  that  affect  the 
outcome  of  incidents. 

Several  commenters  argued  that  these 
procedures  may  result  in  double 
recoveries  for  the  same  natural 
resources  when  one  or  more  trustees 


and  private  claimants  make  claims 
based  on  the  same  natural  resources, 
with  a  few  commenters  suggesting  that 
these  procedures  promote 
uncoordinated  actions  by  trustees. 

Some  commenters  stated  that 
simplified  assessment  procedures, 
including  models,  need  to  incorporate 
uncertainty  by.  perhaps,  giving  a  range 
of  possible  results  rather  than  one 
definitive  answer.  Other  commenters 
requested  that  any  and  all  simplified 
procedures  that  might  be  included  in 
the  rule  should  be  final  procedures, 
submitted  for  public  and  industry 
review.  Some  commenters  requested 
that  the  rule  should  provide  sufficient 
standards  and  guidelines  for  the  use  of 
simplified  procedures,  including 
threshold  levels  for  the  use  of  those 
approaches. 

One  commenter  suggested  an 
alternative  to  the  simplified  procedures 
listed  in  the  rule.  The  commenter 
suggested  that  NOAA  should  develop  a 
decision  tree-based  simplified 
procedure  that  would  enable  trustees  to 
collect  limited  field  samples  and/or 
make  minimal  field  observations  and 
then,  based  on  a"  process  outlined  in  the 
rule,  make  a  determination  in 
cooperation  with  the  responsible  party 
of  what,  if  any,  restoration  alternatives 
should  be  pursued. 

Other  commenters  stated  that  NOAA 
has  unquestionable  statutory  authority 
to  promulgate  rules  that  include  models 
and  formulas.  The  commenters  argued 
that  the  legislative  history  of  OPA 
demonstrates  Congress's  desire  to 
simplify  assessment  procedures  and, 
therefore,  it  is  NOAA's  responsibility  to 
accurately  and  cost -effectively 
promulgate  the  necessary  procedures  to 
make  the  public  whole  for  injuries  it  has 
sustained.  These  commenters  argued 
that  it  would  be  a  waste  of  public  and 
private  resources  to  require  trustees  to 
conduct  incident-specific  assessments 
of  injury  when  experience,  models,  and 
the  literature  are  adequate  to  predict 
injiuy.  The  commenters  pointed  out  that 
an  assessment  that  incorporates  the 
extensive  preexisting  body  of 
knowledge  is  reliable,  valid  and  on  solid 
scientific  standing. 

Some  commenters  expressed  surprise 
over  the  depth  of  concern  regarding  the 
use  of  the  simplified  assessments,  since 
they  should  reduce  the  costs  of 
determining  restoration  alternatives  and 
provide  consistency  to  the  process. 
These  commenters  indicated  that  the 
data  and  the  "bugs"  in  the  simplified 
procedures  should  be  the  concern, 
rather  than  the  use  of  the  procedures  per 
se. 

The  commenters  stated  that  the 
argument  that  computer  models  fail  to 


provide  an  incident-specific  damage 
assessment  is  without  merit.  The 
commenters  pointed  out  that  model- 
based  assessments  may  not  be  exact,  but 
the  same  can  be  said  for  physical 
sampling  or  any  scientific  process  in 
which  averages  are  employed  to 
approximate  the  true  conditions.  The 
commenters  noted  that  computer 
analysis  is  simply  another  tool  to  be 
used  in  damage  assessment  and  that,  if 
responsible  parties  are  concerned  that 
liability  for  damages  will  be 
inaccurately  determined  using  models 
or  compensation  formulas,  they  can 
simply  opt  to  have  a  full-scale  field 
research  operation. 

Other  commenters  pointed  out  that 
the  proposed  rule  listed  only  two  types 
of  simplified  procedures,  which  could 
easily  be  misinterpreted  to  mean  that 
these  are  the  only  two  simplified 
assessment  procedures  usable  under 
this  section.  To  correct  this  problem,  the 
commenters  suggested  that  additional 
language  is  needed  in  the  rule  to 
provide  flexibility  and  efficiency  in  the 
use  of  simplified  procedures.  The 
commenters  requested  that  NOAA 
expand  the  description  of  "simplified 
procedures"  by  specifically  referencing 
other  procedures  such  as  state  formulas, 
or  procedures  such  as  habitat 
equivalency  analysis.  These 
commenters  stated  that  the  use  of 
simplified  procedures  is  the  only  way  to 
determine  restoration  costs  for  the 
thousands  of  small  incidents  that  occur 
annually,  since  trustees  lack  the 
personnel,  time  and  financial  resources 
to  conduct  in-depth,  incident-specific 
assessments  for  each  and  every  incident. 
Some  commenters  argued  that,  without 
procedures  to  address  the  vast  majority 
of  incidents,  NOAA  is  failing  to 
implement  the  intent  of  Congress  to 
provide  regulations  that  allow  trustees 
to  efficiently,  reliably,  and  cost- 
effectively  address  the  injuries  to  public 
natural  resources  from  incidents. 

Other  commenters  argued  that,  since 
most  incidents  are  less  than  1000 
gallons,  NOAA  should  make  it  a  priority 
to  include  in  the  rule  a  credible 
simplified  tool.  The  commenters 
suggested  that  the  lack  of  such  a 
procedure  will  result  in  a  rule  that  does 
not  fully  meet  the  intent  of  OPA,  since, 
at  this  time,  the  options  listed  in  the 
rule  are  not  available  to  trustees,  nor  is 
there  any  guarantee  that  they  will  ever 
become  available.  The  commenters 
stated  that  provisions  should  be 
included  in  the  rule  that  would  allow 
for  the  development  and  use  of  other 
simplified  procedures.  Other 
commenters  specifically  suggested  that 
passive  values  should  be  incorporated 
into  these  simplified  procedures. 
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Response:  NOAA  agrees  that  OPA 
intends  that  responsible  parties  be  held 
liable  only  for  restoration  needed  to 
redress  the  injuries  caused  by  specific 
incidents.  NOAA  does  not  believe  that 
simplified  procedures,  such  the  type  A 
model  per  se,  contravene  the  OPA 
liability  limitations  to  actual  injuries 
caused  by  specific  incidents.  However, 
the  rule  does  not  suggest,  state,  or  imply 
that  these  procedures  are  acceptable 
procedures  in  all  instances.  Like  any 
assessment  procedure  proposed  for  use 
under  the  rule,  simplified  procedures 
must  meet  the  criteria  for  acceptable 
procedures  listed  in  new  §990.27.  If  a 
tool  is  not  appropriate  for  the 
circumstances  of  an  incident,  it  cannot 
be  used  and  still  receive  a  rebuttable 
presumption  for  assessments  performed 
in  accordance  with  this  rule.  "The  final 
rule,  however,  does  not  explicitly 
reference  "simplified"  procediu-es  as  a 
distinct  category  of  assessment 
procedures,  and  does  not  identify  jny 
particular  procedure(s)  as  appropriate 
for  particular  circumstances.  This 
determination  must  be  made  by  trustees 
on  an  incident-by-incident  basis. 

NOAA  places  no  significance  on  the 
omission  of  reference  to  simplified 
procedures  in  the  final  language  of  OPA. 
Congress  merely  chose  not  to  tie 
NOAA's  hands  in  promulgating  these 
rules.  The  same  conference  committee 
report  relied  upon  by  many  commenters 
to  disavow  simplified  procedures  states 
that  these  regulations  should  be 
designed  to  simplif>'  the  trustees'  task  of 
assessing  and  recovering  the  full 
measure  of  damages  resulting  from  an 
incident.  NOAA  believes  that  Congress 
clearly  intended  that  the  rule  should 
facilitate  prompt,  cost-effective 
restoration,  by  providing  a  technical 
framework  focused  on  restoration,  not 
on  needless  scientific  experimentation. 

While  simplified  procedures  may  be 
used  as  a  stand-alone  assessment 
procedure  for  small  incidents,  these 
procedures  are  rarely,  if  ever,  used  for 
larger  incidents  without  some  level  of 
field  assessment.  In  these  instances, 
simplified  procedures  are  used  to 
quantify  the  extent  of  injury  and  scale 
restoration  actions  only  after  field 
investigations  have  determined  that 
natural  resources  have  been  exposed, 
injuries  have  been  demonstrated,  or  lost 
use  has  occurred. 

Type  A  Model 

Comment:  Several  commenters  argued 
that  there  are  serious  shortcomings  in 
DOI's  proposed  type  A  models,  and  that 
NOAA  should  not  allow  use  of  these 
models  in  their  current  form  under  any 
conditions.  Some  of  these  commenters 
argued  that  NOAA  should  reserve  this 


section  until  the  models  are  made 
reliable.  The  commenters  raised  specific 
objections  to  certain  provisions  of  the 
proposed  type  A  models  (e.g.,  cleanup 
and  containment  of  oil,  use  of 
dispersants,  bird  oiling  probabilities, 
boating  and  fishing  closures,  potentially 
grossly  disproportionate  restoration 
costs,  possibly  arbitrary  and  speculative 
mitigation  costs).  Many  of  these 
commenters  argued  that  these 
unexplained  problems  make  the 
proposed  models  unusable.  Other 
commenters  suggested  that  NOAA 
should  continue  to  review  and  revise 
the  models  and  subject  them  to  further 
public  comment. 

Some  of  these  commenters  stated  that 
NOAA  has  not  undertaken  any  review 
of  the  type  A  models  that  could 
constitute  an  independent  finding  of 
reliability.  One  of  these  commenters 
raised  several  procedural  arguments 
regarding  the  rule's  adoption  of  the  type 
A  models,  particularly  that  adopting  the 
proposed  type  A  models  would  violate 
the  Administrative  Procedure  Act 
principles  of  notice  and  opportunity  for 
comment  because  the  public  cannot,  at 
present,  know  what  the  final  type  A  rule 
would  be  in  the  future.  The  commenter 
argued  that,  if  NOAA  wishes  to  use  type 
A  procedures,  it  must  develop  and 
propose  its  own  version  and  subject  it 
to  public  comment.  Other  commenters 
stated  that  the  rule's  criteria  for  the  use 
of  the  type  A  model  are  too  vague  in 
simply  requiring  conditions 
"sufficiently  similar"  to  those  required 
under  the  CERCLA  rule.  Another 
commenter  requested  that  NOAA  revise 
the  rule  to  specify  that  the  type  A 
models  should  not  be  used  when  the 
services  provided  in  an  area  differ  fi-om 
those  contained  in  the  models,  or  when- 
field  observations  clearly  contradict 
model  results. 

Some  commenters  disagreed  with  the 
use  of  models  to  assess  injury  because 
of  the  potential  for  determining  damages 
where  no  injury  exists.  The  commenters 
also  argued  that  the  lack  of  actual  data 
in  these  procedures  makes  it  impossible 
for  trustees  to  evaluate  restoration 
alternatives  in  the  manner  required  by 
the  rule.  One  commenter,  although 
supporting  the  concept  of  a  simplified 
procedure,  urged  NOAA  not  to  adopt 
the  type  A  models  until  they  can  be 
corrected  to  prevent  occasionally 
arbitrary  and  unreasonable  results  and 
to  focus  on  restoration,  consistent  with 
OPA.  One  commenter  noted  that 
predictions  made  through  the  use  of 
models  should  not  be  allowed  since 
these  assume  that  an  adverse  change 
will  always  occur,  whereas  the  evidence 
of  past  incidents  shows  that  injury  is 
not  inevitable. 


One  commenter  noted  that,  if  NOAA 
incorporates  simplified  procedures 
developed  by  DOl,  NOAA  would  be 
engaged  in  a  redelegation  of  its  statutory 
authority  under  OPA. 

Response:  First,  NOAA  was  not 
tasked  with  promulgating  any  specific 
type  of  assessment  procedure,  thus  there 
was  no  such  duty  that  was 
inappropriately  re-delegated  to  1X)I. 
Fuilher,  as  discussed  above,  DOI's  type 
A  models  are  not  incorporated  per  se 
into  the  rule.  Trustees  desiring  to  use 
the  models  must  evaluate  whether  these 
tools  meet  the  acceptable  procedures 
standards  listed  in  §990.27.  and  if  they 
are  not  met,  trustees  must  determine 
whether  use  of  the  tools  outweighs  the 
loss  of  the  rebuttable  presumption,  or 
whether  another  procedure  exists  that 
does  meet  the  acceptable  procedures 
standards.  In  addition,  even  if  trustees 
have  selected  a  procedure  in  accordance 
with  the  standards  in  §990.27.  such  as 
the  type  A  model,  participating  parties 
who  disagree  with  this  decision  can 
identify  valid  and  reliable  alternate 
procedures  and  request  that  trustees 
implement  the  alternate  procedure,  as 
provided  in  §990. 14(c)(6)  of  the  rule. 
Trustees  must  consider  this  request  and 
determine  whether  to  accept  or  reject 
the  request  based  upon  such  factors  as 
feasibility,  validity,  relevance,  and 
timeliness  of  the  suggested  procedure. 
The  various  techracal  concerns  raised 
by  commenters  may  only  be  valid  if  a 
model  is  applied  in  certain 
circumstances,  thus  it  would  be 
inappropriate  to  bar  use  of  the  models 
completely  under  this  rule. 

Compensation  Formulas 

Comment:  Many  comments  received 
on  the  compensation  formula  proposed 
in  1994  deal  vdth  such  issues  as:  utility 
for  small  incidents;  understating  or 
overstating  damages;  questions 
regarding  factual  underpinnings  of  the 
formulas;  assumptions  of  injury  built 
into  the  formulas:  lack  of  authority  to 
promulgate  non-site-specific  assessment 
procedures;  predicted  detrimental 
impacts  on  the  oil  industry;  conclusive 
nature  of  formulas;  size  of  incidents 
appropriate  for  application  of  formulas; 
relationship  to  state  formulas; 
generation  of  formulas  from  the  type  A 
models;  as  well  as  several  comments 
about  specific  technical  or  factual 
aspects.  Several  commenters  on  the 
1995  proposed  rule  supported  NOAA's 
decision  to  reserve  the  compensation 
formulas  and  strongly  urged  NOAA  to 
withdraw  the  formulas  from  the  final 
rule.  Some  cpmmenters  noted  that  the 
formulas  were  based  on  the  earlier 
versions  of  the  proposed  type  A  models 
and,  therefore,  did  not  benefit  from  later 
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improvements  and  corrections  made  to 
those  models.  The  commenters. 
however,  suggested  that  tho 
development  of  the  compensation 
formula  guidance  document  seems  to 
confer  a  regulatory  or  legal  status  to  a 
tool  that  should  be  limited  to  an 
informal  aid  to  settlement  discussions. 

Many  commenters  were- concerned 
about  the  withdrawal  or  reservation  of 
the  compensation  formulas.  The 
commenters  argued  that,  without  these 
tools,  trustees  are  unlikely  to  be  able  to 
fulfill  their  responsibility  to  make  the 
environment  and  public  whole.  The 
commenters  noted  that  the  procedures 
for  incident-specific  assessments  are  too 
rigorous  and  costly  for  most  small 
incidents  so  that  these  small  incidents 
will  not  be  adequately  addressed,  with 
the  losses  being  absorbed  by  the  public 
in  the  form  of  lost  natural  resources  and 
services. 

Several  commenters  pointed  out  that, 
by  promulgating  a  compensation 
formula.  NOAA  has  the  opportunity  to 
provide  an  alternative  to  individual 
state  models  and  promote  some 
consistency  in  the  assessment  of 
damages  resulting  from  smaller 
incidents.  These  commenters  suggested 
that  NOAA  should  either  recalculate  the 
compensation  formulas  with  the  most 
current  version  of  the  type  A  models 
and  publish  the  formulas  in  an  interim 
final  rule,  or  include  the  original 
formulas,  which  could  then  be 
withdrawn  when  new  formulas  are 
published  using  the  final  type  A 
models. 

On  the  issue  of  the  use  of  the  formulas 
in  an  actual  assessment,  some 
commenters  specifically  requested  that 
NOAA  establish  that  only  the  data 
inputs  into  the  formulas  are  contestable, 
but  that  the  algorithms  of  the  formulas 
are  not.  similar  to  the  standard  for  the 
Social  Security  disability  regulations 
and  Medicare  regulations,  where  the 
diagnosis  of  a  malady  is  contestable  but 
the  costs  of  treating  the  malady  are  not. 

Response:  The  proposed  rule  of  1995 
reserved  the  compensation  formula 
primarily  due  to  revisions  being  made 
in  the  type  A  models  on  which  the 
formulas  were  based.  The  final  rule, 
however,  does  not  incorporate 
compensation  formulas  as  acceptable 
procedures  per  se:  like  any  other 
proposed  assessment  procedures, 
compensation  formulas  must  meet  the 
criteria  for  acceptable  procedures  in 
§  990.27  of  the  rule  in  order  to  be  in 
accordance  with  the  rule.  NOAA  still 
supports  the  concept  of  such  simplified 
procedures  as  compensation  formulas. 
NOA.-\  developed  a  guidance  document 
in  1995  on  how  one  might  recreate 
scenarios  contained  in  the  1994 


compensation  formulas  using  the 
revised  type  A  models.  This  guidance 
document  is  still  available  for  use. 
When  the  type  A  models  under 
development  are  promulgated  by  DOl  as 
final  rules.  NOAA  intends  to  generate 
the  compensation  formulas  again. 

Types  of  Assessment  Procedures 
Available 

Comment:  Several  commenters  argued 
that,  because  trustees  would  be  allowed 
to  use  the  four  listed  procedures  alone 
or  in  any  combination,  trustees  could 
recover  damages  that  are  not  based  on 
proof  that  the  incident  actually  and 
proximately  caused  an  actual  natural 
resource  injury,  in  conflict  with  OPA. 
Some  commenters  requested  tiiat  the 
rule  require  that  the  procedures  be 
appropriate  for  the  types  of  incidents  to 
which  they  will  be  applied.  These 
commenters  argued  that  the  proposed 
procedures  lack  adequate  rigor  and  that 
some  of  the  procedures  result  in  far 
more  persuasive  scientific  evidence 
than  other,  abstract  procedures. 

Several  of  these  commenters  argued 
that  literature-based  procedures  are  not 
defined  and  are  not  allowed  under  the 
CERCLA  rule.  The  commenter  stated 
that  this  procedure  will  allow  an  injury 
determination  based  solely  on  the 
reporting  of  an  injury  in  the  literature, 
without  considering  the  conditions 
existing  at  the  incident  of  concern, 
which  are  determinative  of  the  effects. 
Other  commenters  argued  that  even 
laboratory  studies  alone  are  insufiicient 
to  demonstrate  injury  in  the  field  and 
cannot  take  account  of  incident-specific 
compensatory  mechanisms  that  may  be 
at  work  in  an  actual  population  of  biota. 
The  commenters  stated,  therefore,  that 
laboratory  evidence  must  be  combined 
with  field  verification  that  an  injury  has 
actually  occurred. 

One  commenter  argued  that  the 
guidance  provided  in  the  rule  on 
incident-specific  procedures  fails  to 
meet  basic  requirements  for  proof  of 
injury  and  causation.  The  commenter 
stated  that  the  listed  procedures  can 
only,  at  best,  suggest  that  injury  may 
have  occurred  and,  therefore,  should  not 
be  allowed  without  field  verification. 
Some  commenters  stated  that  the  rule 
should  provide  explicit  acceptance 
criteria  for  the  use  of  procedures  to 
ensure  that  actual  injqry  and  causation 
are  established,  based  on  scientifically 
valid  and  reliable  evidence  that  the 
natural  resource  was  in  fact  exposed, 
directly  or  indirectly,  to  the  discharged 
oil  (with  an  exception  for  substantial 
threat),  that  the  natural  resource  has  in 
fact  experienced  injury,  and  that 
exposure  to  oil  is  known  to  cause  such 
injury  in  the  field.  These  commenters 


note  that  the  rule  should  provide  that 
these  criteria  may  be  waived,  in  whole 
or  in  part,  only  with  the  concurrence  of 
the  responsible  party. 

Another  commenter  noted  that 
trustees  have  broad  discretion  under  the 
rule  to  decline  to  use  the  DOl  type  A 
models,  and  thereby  employ  costly 
incident-specific  studies  and  analyses 
whose  costs  could  equal  or  exceed 
damages.  The  commenter  recommended 
that  the  rule  should  require  trustees  to 
use  the  DOl  type  A  models  whenever 
the  criteria  for  applying  such 
procedures  listed  at  43  CFR  11.33  may 
be  satisfied. 

Response:  The  rule  adopts  a  general 
approach,  that  a  range  of  assessment 
procedures,  from  simplified  to  more 
detailed,  should  be  available  to  the 
trustees  so  that  assessments  can  be 
appropriately  tailored  to  incidenis. 
Procedures  for  documenting  and 
quantifying  any  particular  injury  must 
be  selected  by  considering  a  variety  of 
factors,  all  focused  on  making  the 
determination  of  necessar\'  restoration 
actions,  while  ensuring  that  assessments 
are  technically  valid  and  cost-effective. 
Procedures  selected  must  be  capable  of 
determining  injury  pursuant  to  subpart 
E  of  the  rule. 

Scaling  Procedures  Listed  in  Appendix 
B  of  the  Preamble 

Habitat  Equivalency  Analysis 

Comment:  Several  commenters  stated 
that  HEA  is  a  new  and  unproven 
procedure  and  has  limited  application 
for  assessments.  Some  commenters 
argued  that  the  procedure  is 
inconsistent  with  economic  theory  since 
there  is  no  direct  relationship  between 
the  cost  of  replacement  and  the  value  of 
the  natural  resource.  Commenters  noted 
that  HEA  is  based  on  mdny 
assumptions,  such  as:  strict 
proportionality  between  unit  of  measure 
and  value;  substituting  cost  for  value 
yields  social  gain;  marginal  natural 
resource  values  assumed  constant  over 
time;  and  service  flows  assumed 
constant  and  additive  across  time.  The 
commenters  noted  that  fulfilling  the 
assumption  of  equal  unit  value  is 
difficult  and  that  the  chosen  metric  may 
not  reflect  the  unique  characteristics 
that  define  the  flow  of  services  from  the 
habitat.  Commenters  suggested  that: 
HEA  does  not  address  fundamental 
assessment  issues,  such  as:  the  concept 
of  baseline,  making  it  difficult  to 
estimate  percent  of  baseline  .services 
lost;  in  a  complex  release  in  which 
different  natural  resource  ser\'ices  are 
injured  to  different  extents,  there  is  no 
obvious  way  short  of  economic 
valuation  of  the  services  to  combine  the 


different  levels  of  impairment  into  a 
single  index  which  would  allow  all  the 
impaired  natural  resources  to  be 
expressed  in  terms  of  a  single  unit;  HEA 
is  not  useful  for  habitats  that  are  not 
replaceable  or  reproducible;  and  that 
problems  occur  in  incorporating  unit 
values  of  indigenous  habitat  when 
restoration  converts  one  habitat  type  to 
another.  The  commenters  noted  that  it 
is  problematic  to  use  HEA  to  address 
lost  use  services,  because  changes  that 
may  occur  in  the  unit  value  of  currently 
offered  services  at  the  improved  site 
need  to  be  considered  (e.g.  effects  of 
congestion).  Also,  the  commenters 
noted  that  physical  natural  resource 
measures  do  not  reflect  quality,  and 
thus  do  not  refiect  appropriate 
consumer  surplus  values.  The 
commenters  suggested  that  HEA  does 
not  measure  benefits  of  compensatory 
replacement,  increasing  the  chances  of 
selecting  restoration  actions  for  which 
the  costs  are  disproportionate  to  the 
value  of  the  lost  services.  Also,  other 
commenters  noted  that  substitutes  must 
be  taken  into  account  when  measuring 
service  reductions. 

Other  commenters,  however, 
supported  the  use  of  HEA,  stating  that 
the  procedure  is  appropriate,  cost- 
efficient,  and  effective.  One  commenter 
suggested  that  HEA  not  be  limited  in. 
use  to  ecological  services.  The 
commenter  stated  that  the  description  of 
the  procedure  should  clarify  that  the 
metrics  used  are  simply  indicators  of 
overall  environmental  quality,  not 
complete  measures  of  damages. 

Commenters  suggested  that,  when 
using  HEA,  trustees  should  provide 
evidence  that  the  unit  values  of  the  lost 
and  replacement  services  are  likely  to  be 
equivalent.  The  commenters  stated  that 
HEA  should  explicitly  account  for 
baseline  service  quantification  issues. 
The  commenters  also  argued  that, 
because  the  components  of  HEA 
embody  substantial  uncertainty,  the 
trustees  should  undertake  explicit 
sensitivity  analysis  as  part  of  HEA.  The 
commenters  suggested  that  HEA  should 
focus  on  overall  habitat  or  ecosystem 
services  and  not  on  individual 
organisms  or  specific  ecosystem 
components  not  of  significance  to 
overall  functioning  of  a  system.  Some 
commenters  stated  that  HEA  models 
should  be  used  for  biological/ecological 
services,  not  human  use  services.  The 
commenters  also  argued  that  the  habitat 
or  species  replacement  cost  procedure 
should  be  specifically  excluded  by  the 
rule,  except  where  natural  resources 
and/or  services  are  actually  restored. 


Travel  Cost  Method 

Comment:  Some  commenters 
suggesteu  thai  trustees  should  use 
multi-site  random  utility  models  instead 
of  single-site  analyses  in  conducting 
travel  cost  studies.  The  commenters 
noted  that  the  travel  cost  studies  should 
clearly  show  the  linkage  between  the 
injuries  and  a  reduction  in  services,  as 
well  as  allowing  for  unrestricted 
substitution  between  recreation 
opportunities.  Finally,  the  commenters 
suggested  that  the  sample  of  users 
should  be  representative  of  the 
population  being  studied  and  the  travel 
costs  should  be  measured  accurately  to 
reflect  the  true  costs  to  the  recreators. 

Factor  Income  Method 

Comment:  Some  commenters  noted 
that  the  factor  income  method  is  an 
unreliable  procedure  for  calculating 
values  when  natural  resources  vary  in 
abundance  over  time.  Other  commenters 
stated  that  the  factor  income  approach 
measures  private  economic  losses,  not 
losses  to  the  public,  and  is 
inappropriate  for  use  in  assessments 
under  OPA. 

Hedonic  Price  Model 

Comment:  Commenters  suggested  that 
the  hedonic  price  model  is  generally 
inappropriate  for  assessments,  due  to 
major  difficulties  with  potential  double 
recover*'  for  public  and  private  losses. 
Other  commenters  suggested  that  the 
hedonic  pricing  method  should  not  be 
used  for  incidents  because  of  the  brief 
and  temporary  nature  of  incidents  and 
their  impacts. 

Market  Models  of  Demand  and  Supply 

Comment:  Several  commenters  stated 
that  the  market  models  of  demand  and 
supply  are  poorly  specified  in  the  rule, 
and  that  the  rule  should  specify  their 
use  and  some  standards  for  that  use. 

Contingent  Valuation 

Comment:  Many  of  the  commenters  - 
argued  that  CV  should  not  be  used  in 
scaling.  The  commenters  argued  that  CV 
has  not  been  proven  reliable,  that  it 
should  not  be  used  for  transitory  effects, 
and  would  generate  overstated  damage 
claims.  Some  of  these  commenters 
noted  that  CV  is  a  highly  controversial 
procedure,  and  has  not  survived 
rigorous  peer  review  within  an 
atmosphere  of  impartial  scientific 
research. 

Some  commenters  argued  that  the 
inherent  upward  bias  in  CV  would  drive 
up  the  cost  of  restoration.  However, 
other  commenters  noted  that  concerns 
about  CV  may  be  satisfied  if  it  were 
used  in  "both  sides"  of  the  scaling 
calculation  (i.e.,  to  calculate  both  the 


losses  from  the  injury  and  the  gains 
firom  the  replacement  action).  This  way, 
the  overall  scale  of  the  selected 
restoration  alternative  would  likely  not 
be  affected. 

Many  commenters  stated  that  the  rule 
should  allow  for  the  use  of  CV.  Some 
commenters  noted  that  CV  is  reliable  if 
performed  properly.  These  commenters 
noted  that  CV  has  already  been 
endorsed  by  the  Ohio  court.  Other 
commenters  stated  that  test-retest  CV 
experiments  show  that  CV  can  be 
reliable.  Several  commenters  pointed 
out  that  CV  is  essential  for  obtaining 
damages  for  lost  passive  values. 
Commenters  also  argued  that  CV  should 
be  used  in  scaling.  The  commenters 
argued  that  trustees  should  retain  as 
broad  a  spectrum  of  valuation 
procedures  as  possible. 

One  commenter  indicated  that  survey 
procedures  can  elicit  what  the  public 
needs  for  compensation  by  presenting 
different  restoration  choices  and. 
therefore,  gaining  information  on  the 
scale  of  restoration  actions  needed. 
Another  commenter  suggested  that  mail- 
out  surveys  could  be  used  to  assess 
relative  values,  even  though  the  Blue 
Ribbon  Panel  recommended  in-person 
surveys  for  dollar  determinations.  Other 
commenters  noted  the  particular  utility 
of  parts  of  CV,  such  as  focus  groups  and 
survey  procedures,  in  pleuining 
restoration. 

Many  commenters  argued  that  CV 
should  not  be  included  in  the  final  rule; 
however,  that  if  it  is  included,  the  rule 
should  contain  specific  standards  for  its 
use,  and  it  should  not  be  accorded  the 
rebuttable  presumption.  Several  of  the 
commenters  stated  that  the  rule  should 
include  the  Blue  Ribbon  Panel's 
recommendations  on  study  design, 
implementation  and  verification.  Other 
commenters  argued  that  damages 
considered  by  respondents  in  CV 
surveys  should  reflect  only  injuries  that 
have  been  established  in  injury 
determination  and  quantification.  These 
commenters  also  stated  that  CV 
scenarios  should  not  be  based  on 
willingness  to  pay  to  prevent  incidents. 
The  commenters  stated  that  the  rule 
should  provide  for  scope  tests  that: 
show  substantial  variation  with  the  size 
of  the  commodity;  focus  only  on  natural 
resource  damages;  and  exclude  no 
respondents  when  carried  out.  The 
commenters  also  recommended  that,  for 
response  rates:  standards  must  be 
developed  for  calculating  response  rates 
and  zero  value  should  be  attributed  to 
survey  nonrespondents  as  a 
conservative  approach  to  handling 
nonresponse  bias.  The  commenters 
suggested  that  CV  should  not  be 
employed  in  cases  where  nonuse  values 
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are  expev-ioti  lo  be  smaii  aiid  that 
additivit>  tests  should  be  required.  The 
com menter  also  stated  tha    i  zero  value 
should  be  attributed  to  individuals 
unaware  of  the  injur>'  before  the  survey 
was  administered. 

Conjoint  Analysis 

Comment:  Several  commenters  stated 
that  conjoint  analysis  is  an  unproven 
procedure  for  natural  resource 
applications,  and  is  not  reliable.  Some 
of  the  commenters  noted  that  conjoint 
analysis  may  be  better  than  CV,  but  it 
raises  similar  difficulties.  Some 
commenters  noted  the  importance  of 
realistic  descriptions.  The  commenters 
also  suggested  the  procedure  is  subject 
to  the  potential  for  protest  valuation. 
The  commenters  suggested  that,  when 
using  the  procedure,  trustees  need  to 
define  a  relevant  population  for 
sampling  and  for  use  in  the  scaling 
calculations.  The  commenters  suggested 
that  the  results  of  the  analysis  can  be 
very  sensitive  to  design  decisions, 
implementation,  and  interpretation 
decisions.  The  commenters  pointed  out 
that  preferences  are  still  expressed 
under  hypothetical  conditions.  The 
commenters  also  suggested  that 
respondents  are  unlikely  to  be  familiar 
with  the  different  attributes  and  levels 
of  habitat  services  and  are 
inexperienced  in  evaluating  their 
relative  merits,  that  some  respondents 
may  feel  the  answers  are  the  purview  of 
scientific  experts  rather  than  the  general 
public,  and  that  answers  to  early 
questions  may  be  of  lower  quality  due 
to  learning  effects  during  course  of 
survey.  The  commenters  stated  that 
respondents  may  experience  fatigue  in 
evaluating  numerous  options.  The 
commenters  also  stated  that  the 
experimental  design  can  easily  become 
burdensome.  The  commenters  noted  the 
problem  of  environmentally  correlated 
attributes  when  using  the  procedure. 
The  commenter  noted  that  a 
component-wise  valuation  would  be 
useful  in  calculating  compensatory 
damages  for  partially  injured  natural 
resources  The  commenters  argued  that, 
because  of  a  close  relationship  between 
conjoint  analysis  and  CV.  all  the  issues 
raised  by  the  NOAA  Blue  Ribbon  Panel 
may  need  to  be  considered. 

However,  some  of  these  commenters 
noted  that  the  procedure  need  not  be 
limited  to  evaluating  restoration 
alternatives  that  provide  services  of  the 
same  type  and  quality  and  subject  to 
comparable  scarcity  and  demand 
conditions  as  interim  lost  services.  The 
commenters  suggested  that  the 
procedure  could  reduce  assessment 
costs,  since  a  single  conjoint 
questionnaire  could  evaluate  the  lost 


interim  services,  as  well  as  the  services 
from  several  different  restoration 
alternatives 

The  commenters  argued  that  conjoint 
analysis  should  not  be  used  to  estimate 
passive  use  values.  The  commenters 
also  suggested  that  the  population  of 
survey  respondents  should  be  familiar 
with  the  goods  involved,  the  survey 
should  present  the  choices  in  terms  that 
are  concrete  and  realistic  as  possible, 
and  the  investigators  should  test  for  and 
present  evidence  that  the  results  are  not 
sensitive  to  extraneous  design  decisions. 
The  commenters  stated  that  the 
elicitation  format  should  be  designed  to 
prevent  interviewer  bias  and  protest 
valuation.  Some  of  these  commenters 
stated  that  the  experimental  design 
should  be  consistent  with  accepted 
design  standards.  The  commenter  noted 
that  the  applications  should  include  at 
least  two  different  elicitation  formats, 
and  should  jjerform  sensitivity  analysis 
on  the  effects  of  format  choice.  The 
commenters  suggested  that  the 
attributes  used  in  the  survey  should 
reflect:  characteristics  of  the  natural 
resource  that  are  salient  to  the 
responder,  temporal  nature  of  lost 
services,  and  restoration  alternatives 
that  are  technically  feasible.  The 
commenters  also  stated  that  the 
estimation  of  results  should  be 
consistent  with  utility  theoretic 
principles.  The  commenter  noted  that 
the  study  should  include  a  description 
of  commodities  that  serve  as  substitutes 
for  the  lost  and  replacement  services 
and  that  the  relevant  population  to  be 
sampled  should  be  limited  to  users  of 
the  same  type  of  services  or  to 
individuals  sufficiently  familiar  with 
the  natural  resource  to  be  able  to  form 
preferences  for  the  relevant  services. 
Commenters  also  stated  that,  if  the 
conjoint  analysis  includes  a  price  term, 
the  following  standards  should  be 
added:  the  conjoint  analysis  should  not 
be  used  to  measure  nonuse  values; 
trustees  should  empirically  demonstrate 
that  respondents  have  considered  their 
budget  constraints;  the  survey  should 
use  a  payment  vehicle  that  is 
appropriate  for  the  type  of  value  to  be 
measured,  is  credible,  incentive- 
compatible,  avoids  implied  value  cuing, 
and  distributes  burden  ot  payment 
equitably;  the  survey  should  include 
design  points  that  test  for  "warm  glow" 
effects;  trustees  should  demonstrate 
empirically  that  results  are  sensitive  to 
scope  of  lost  services;  and  trustees 
should  determine  the  extent  of  the 
relevant  population  whose  values  are  to 
be  included  and  document  and  justify 
that  determination. 


Benefits  Transfer 

Comment:  Several  commenters  stated 
Oidi  ihe  responsible  party  must  be 
allowed  to  challenge  the  merits  of 
valuation  studies  conducted  by  the 
trustees,  rather  than  allowing  the  trustee 
to  use  values  derived  from  some  other 
study. 

Some  commenters  pointed  out  that 
the  benefits  transfer  approach  should 
not  be  accepted  uncritically.  Other 
commenters,  however,  argued  for  more 
flexibility  in  the  use  of  the  procedure. 

Several  commenters  stated  that 
studies  to  be  used  in  the  benefits 
transfer  approach  should  address 
natural  resources  and  services  simileu  to 
those  injured  by  the  incident,  should  be 
scientifically  sound,  should  use  reliable 
valuation  procedures,  and  should  not 
attempt  to  measure  passive  use  values, 
since  no  reliable  studies  have  been 
conducted  to  date. 

Response:  NOAA  believes  that  the 
standards  set  forth  in  §  990.27  are 
sufficient  to  allow  trustees  and 
responsible  parties  to  determine  the 
acceptability  of  a  particular  assessment 
procedure  for  a  given  incident.  NOAA 
supports  the  use  of  all  of  the  procedures 
discussed  in  Appendix  B  of  the 
preamble  as  reliable  and  valid  within 
the  appropriate  context  and  when 
performed  in  accordance  with  accepted 
professional  practices.  NOAA  does  not 
believe  that  the  rule  should  set  forth 
specific  standards  regarding  the 
implementation  of  individual 
procedures,  as  it  is  not  feasible  to 
prescribe  all  valid  uses  of  these 
procedures.  The  validity  and  reliability 
of  procedures  will  depend  on  the 
circumstances  of  particular  incidents. 
However,  NOAA  is  considering  the 
development  of  a  separate  guidance 
document  addressing  issues  pertaining 
to  the  use  of  the  procedures  discussed 
above  to  scale  restoration  actions  under 
the  resource-to-resource  or  service-to-  . 
service  and  valuation  scaling 
approaches. 

Thus,  NOAA  believes  that  most  of  the 
comments  received,  which  relate  to 
potential  problems  with  certain 
applications  of  these  procedures,  will  be 
dealt  with  in  the  context  of  specific 
incidents.  If  procedures  do  not  meet  the 
standards  listed  in  the  rule  they  are  not 
acceptable  procedures  to  use  pursuant 
to  this  rule.  In  addition,  responsible 
parties  have  the  option  to  request 
alternative  procedures  that  meet  the 
requirements  of  the  rule,  if  they  do  not 
accept  the  trustees'  judgment  that  a 
procedure  is  reliable  for  the 
circumstances  of  an  incident. 

In  response  to  some  common 
concerns  expressed  relative  to  all 
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procedures,  NOAA  offers  the  following: 
(1)  Trustees  must  make  a  determination 
that  procedures  are  reliabl')  inH  valid 
for  the  circumstances  of  an  incident;  (2) 
there  must  be  no  double  recovery  of 
damages  for  the  same  injury  or  loss;  (3) 
only  public  losses  are  recoverable  by 
trustees  under  this  rule;  (4)  primary 
restoration  only  recovers  to  baseline  or 
comparable  conditions  or  levels;  and  (5) 
the  rule  requires  that  the  most  cost- 
effective  of  equally  appropriate 
procedures  be  used. 

Subpart  C — Definitions 

Section  990.30— Definitions 
General  | 

NOAA  has  revised  certain  definitions 
in  the  rule  to  ensure  that  these 
definitions  conform  with  those  that  are 
explicitly  defined  in  OPA. 

Comment:  Many  commenters  made 
reference  to  various  terms  used  in  the 
proposed  rule  considered  to  be  vague 
and  likely  to  hamper  expeditious 
restoration  if  they  are  not  defined.  These 
terms  include:  "observable;" 
"measurable;"  "adverse;" 
"impairment;"  "nexus;"  "reliable;" 
"valid;"  "comparable;"  "equivalent;" 
"same;"  "similar;"  "scarcity;" 
"demand;"  "scale;"  "scaling;"  and 
"substantial  threat." 

Response:  NOAA  intends  that  the 
majority  of  these  terms  have  their 
ordinary  and  customary  meaning  for 
purposes  of  this  rule,  but  offers  the 
following  clarification.  "Reliable"  and 
"valid"  refer  to  technical  judgments  by 
experts  in  a  particular  field  that  a 
procedure  is  consistent  with  best 
practices  for  the  measure  being 
investigated  under  the  circumstances. 
"Equivalent"  and  "comparable,"  as 
applied  to  acquiring  natural  resources  or 
services  other  than  those  injured  or  lost, 
have  the  meaning  used  in  the  legislative 
history  of  OPA-natural  resources  that 
can  enhance  the  recovery,  productivity, 
and  survival  of  the  ecosystem  affected 
by  a  discharge,  preferably  ih  proximity 
to  the  affected  area.  (H.R.  (Conf )  Rep. 
No.  101-653,  101st  Cong..  2d  Sess.  at 
109  (1990).)  "Demand"  has  the  meaning 
used  in  section  1013  of  OPA  (33  U.S.C. 
2712),  encompassing  presenting  a  claim 
for  damages,  based  upon  a  plan  for 
restoration  of  injured  natural  resources 
and  services,  to  a  responsible  party  for 
payment  or  implementation. 
"Substantial  threat"  will  be  determined 
by  response  entities  on  a  case-by-case 
basis.  Finally,  "scale"  and  "scaling" 
refer  to  the  size  or  extent,  and 
procedures  to  determine  appropriate 
size,  of  injuries  or  restoration  actions. 

Comment:  Many  other  commenters 
felt  that  NOAA  should  reinsert  some  of 


the  terms,  which  were  included  in  the 
January  1994  proposed  rule  but  were 
'efi  jut  in  the  current  proposeu  .ui.'   jr 
add  new  terms.  These  terms  include: 
"damages;"  "emergency  restoration;" 
"interim  restoration;"  "ecological 
services  or  natural  resources  of  special 
importance;"  "passive  use;" 
"commercial  and  productive  services;" 
"recreational  services;"  "services  of 
natural  resources  of  special 
significance"  ;  and  "Regional 
Restoration  Plan." 

Response:  NOAA  has  incorporated 
the  statutory  definition  of  "damages" 
into  the  rule  and  has  expanded  the 
discussion  of  emergency  restoration  and 
Regional  Restoration  Plans  in  the 
preamble.  NOAA  has  also  expanded  the 
discussion  of  "services"  and  "value" 
and  does  not  believe  that  detailed 
discussion  of  various  specific  types  of 
natural  resource  services  is  necessary. 

Baseline 

Comment:  A  few  commenters  stated 
that  the  definition  of  "baseline"  is  too 
restrictive,  while  others  felt  that  the 
definition  is  too  flexible.  Commenters 
on  both  sides  stated  that  NOAA  should 
provide  additional  clarification.  Some 
commenters  argued  that  "baseline" 
should  not  be  so  strictly  applied  as  to 
prohibit  use  of  information  collected 
reliably  but  on  an  intermittent  or  short- 
term  basis,  if  it  provides  a  valuable 
comparison.  These  commenters 
suggested  that  trustees  should  be 
allowed  to  make  comparisons  against 
reference,  historical,  or  control 
conditions.  Another  commenter  stated 
that  baseline  data  must  provide  a 
reliable  estimate  of  variability  in  the 
liatural  resources  and  services  of 
interest,  and  that  historical  or  reference 
data  may  not  be  adequate.  The 
commenter  pointed  out  that,  in  the 
absence  of  reliable  data  on  variability, 
there  cannot  be  a  "baseline,"  however, 
there  can  be  a  "basepoint"  or  "reference 
point." 

Response:  Baseline  under  this  rule  is 
used  to  determine  the  extent  of  natural 
resource  injury  such  that  the 
appropriate  scale  of  restoration  actions 
can  be  determined.  NOAA  has 
simplified  the  definition  of  "baseline" 
to  encompass  the  use  of  "control," 
"historical  '  and  "reference"  data. 
Trustees  and  responsible  parties  may 
use  any  data,  so  long  as  that  data  are 
reliable  (e.g.,  appropriately  collected) 
and  relevant  (e.g.,  collected  sufficiently 
recently)  to  the  incident  such  that  a 
"baseline"  can  be  determined.  In  terms 
of  assessing  baseline,  procedures  should 
be  chosen  to  meet  the  standards 
contained  in  the  rule,  including 
expected  costs  and  expected  increases 


in  the  quality  of  the  estimate  of  baseline 
conditions. 

Cowrtent:  One  'oramenier  auggc&ier^ 
tnat  NOAA  change  ine  definition  of 
"baseline"  to  read:  "Baseline  means  the 
condition  of  the  natural  resource  and/ or 
service  that  would  exist  had  the 
incident  not  occurred."  The  commenter 
noted  that,  since  baseline  is  not  static 
over  time,  defining  the  term  in  past 
tense  could  be  misleading  or 
misinterpreted. 

Response:  Natural  resources  or 
services  may  only  be  restored  to  their 
expected  current  condition  or  level  had 
the  incident  not  occurred.  It  may  not  be 
appropriate  to  interpret  baseline  solely 
with  reference  to  the  condition  of  the 
natural  resources  at  the  time  of  the 
incident  for  all  injuries  or  losses, 
although  that  condition  may  well  be 
valuable  evidence  of  the  baseline. 

Comment:  Several  commenters 
insisted  that  baseline,  like  injury  and 
restoration,  may  only  be  assessed  with 
respect  to  natiu^al  resource  services,  and 
more  specifically,  services  used  directly 
by  the  public,  as  opposed  to  the 
condition  of  the  natural  resources 
themselves. 

Response:  OPA  is  very  clear  that 
injiuy  and  restoration  apply  to  natural 
resources  themselves.  Further, 
restoration  of  injured  natural  resources 
is  one  element  of  a  claim  for  damages, 
distinct  from  the  diminution  in  value  of 
injured  natural  resources  suffered  by  the 
public  from  the  time  of  an  injury  until 
recovery. 

Contributing  Factor 

Comment:  One  commenter  expressed 
concern  that  the  term  "contributing 
factor,"  present  in  the  1994  proposed 
rule,  is  absent  in  the  reproposed  rule. 
Other  commenters  supported  omission 
of  a  discussion  of  this  concept  from  the 
rule,  although  these  commenters 
differed  in  their  view  as  to  whether  a 
more  or  a  less  rigorous  standard  should 
be  applied  by  reviewing  courts. 

Response:  Under  the  new  structure  of 
the  rule,  NOAA  does  not  believe  that  a 
discussion  of  this  concept  is  needed. 

Cost-effective 

Comment:  A  number  of  commenters 
emphasized  that  Congress  intended  that 
assessments  be  cost-effective,  but 
suggested  there  are  no  meaningful 
restraints  on  the  number,  extent,  or  cost 
of  damage  assessment  activities  that 
trustees  may  implement  under  the  rule. 

Response:  NOAA  agrees  that 
assessments,  as  well  as  restoration,  must 
be  cost-effective,  and  believes  the 
definition  indicates  that  the  least  costly 
of  several  procedures  accomplishing  the 
same  goals  with  outcomes  of  similar 
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quality  must  b«  selected  by  trustees. 
NOAA  suggests  that  the  extent  of 
assessment  actions  and  costs  are 
appropriately  limited  under  both  OPA 
and  this  rule  through  the  reasonable 
cost  requirement,  the  standards  for 
acceptable  procedures  in  §990.27  of  the 
rule,  and  the  pervasive  requirement  to 
focus  activities  on  determining  needed 
restoration. 

Discharge 

Comment:  Some  commenters 
requested  clarification  of  the  definition 
of  "discharge." 

Response:  In  response  to  comments, 
NOAA  has  replaced  the  previous 
definition  of  "discharge"  with  the 
statutory  definition. 

Exposure 

Comment:  One  commenter  suggested 
that  exposure  should  be  defined  to 
mean  the  presence  of  any  detectable 
amount  of  the  discharged  oil,  including 
oil  sheen.  Several  other  commenters 
recommended  that  exposure  be  defined 
as  in  43  CFR  §  11.14(q).  when  natural 
resources  "may  be"  in  contact  with  oil, 
rather  than  requiring  actual  evidence  of 
exposure. 

Response:  For  the  purposes  of  this 
rule,  exposure  refers  to  direct  or  indirect 
contact  with  oil.  A  sheen  does  indicate 
that  the  surface  water  natural  resource 
has  been  exposed,  which  may  affect 
services  provided,  such  as  boating. 

Incident 

Comment:  Some  commenters 
suggested  that  the  definition  of 
"incident"  should  be  replaced  with  the 
statutory  definition. 

Response:  NOAA  has  replaced  the 
previous  definition  of  "incident"  with 
the  statutory  definition. 

Injury 

Comment:  A  number  of  commenters 
noted  that  the  definition  of  injury  is  an 
improvement  from  that  of  the  January 
1994  proposed  rule  and  that  of  the 
CERCLA  rule's  definition,  in  that  it  is 
simpler,  easier  to  apply,  and  includes 
adverse  impacts  that  might  be  excluded 
under  the  CERCLA  rule  delimiting 
specific  categories  of  mjury. 

In  contrast,  other  commenters  argued 
that  the  definition  of  injury  is 
insufficient  because  it  applies  to  natural 
resources  themselves,  rather  than 
strictly  to  services  provided  by  natural 
resources,  and  does  not  incorporate  the 
concept  of  baseline.  Some  of  these 
commenters  suggested  that  the 
definition  allows  the  mere  presence  of 
a  contaminant  in  water  to  be  an  injury. 
These  commenters  suggested  that 
NOAA  redefine  injury  as  "(a)  an 


observable  or  measurable  adverse 
change  in  a  natural  resource  that 
produces  a  quantifiable  reduction  in  the 
level  of  services  provided  by  that 
natural  resource,  or  (b)  an  observable  or 
measurable  impairment  of  a  natural 
resource  service,"  further  specifying 
that  "such  change  and/or  impairment 
must  be  measured  relative  to  baseline." 

According  to  these  commenters. 
although  the  physical,  chemical,  and 
biological  characteristics  of  a  natural 
resource  contribute  to  the  type  and  level 
of  services  it  offers,  the  public  does  not 
value  those  characteristics  in  and  of 
themselves,  it  values  only  the  services 
the  natural  resource  provides.  Thus,  the 
commenters  argued  that,  if  a  change  in 
a  natural  resource  does  not  affect  such 
services,  it  cannot  constitute  a 
compensable  injury.  The  commenters 
stated  that,  to  the  extent  that  trustees 
obtain  compensation  for  harm  to  the 
environment  as  something  separate  from 
the  services  provided  to  the  public, 
society  would  be  overcompensated  for 
its  loss.  Further,  these  commenters 
suggested  that  compensable  natural 
resource  service  losses  be  restricted  to 
those  of  "measurable  ecological 
significance"  (effects  are  manifested  at 
the  population,  community  or 
ecosystem  level)  and/or  those  used 
directly  by  the  public. 

In  addition,  tne  commenters 
suggested  that  failure  to  include 
reference  to  baseline  in  the  definition  of 
injury  will  allow  trustees  to  measure 
adverse  changes  relative  to  pristine,  pre- 
industrial  levels. 

Response:  NOAA  believes  that  OPA 
clearly  intends  that  injuries  to  natural 
resources  themselves  fonn  the  primary 
focus  of  trustees'  restoration  actions. 
This  intent  is  evident  in  the  definition 
of  hability  under  the  statute  ("injury  to, 
destruction  of,  loss  of,  or  loss  of  use  of 
natural  resources"),  as  well  as  the 
measure  of  damages  under  the  statute 
which  provides  an  explicit  distinction 
between  liability  for  injuries  to  natural 
resources  (costs  to  restore)  and  liability 
for  interim  lost  services  (diminution  in 
value).  Adoption  of  the  commenters' 
approach  to  assessment  and  restoration 
would  severely  undercompensate  the 
public:  for  injuries  suffered  as  a  result  of 
an  incident  and  would  result  in  a 
needless  sacrifice  of  natural  resources 
that  could  otherwise  be  cost-effectively 
restored.  The  only  way  to  ensure  that  all 
valuable  present  and  future  services  of 
natural  resources  are  available  to  the 
public  is  to  restore  the  injured  natural 
resources  to  their  pre-incident 
condition.  The  rule  requires  trustees  to 
quantify  injuries  relative  to  baseline, 
which  is  defined  as  the  without-the- 
incident  condition  of  the  natural 


resources.  This  requirement  clearly 
prevents  assumption  of  a  "pre- 
tndustrial"  baseline.  NOAA  does  not 
believe  that  the  concept  of  baseline  has 
useful  meaning  in  defining  injury,  as 
opposed  to  quantifying  injury.  Finally, 
because  the  rule  requires  a  measurable 
or  observable  adverse  change  in  a 
natural  resource  or  service  be 
docimiented  in  addition  to  exposure, 
the  "mere  presence"  of  oil  will  not 
constitute  an  injury  under  the  rule. 

Comment:  One  commenter  suggested 
that  an  existing  state  regulatory 
definition  of  injury  be  adopted  to  allow 
for  consistent  natural  resource  damage 
assessment  within  the  state. 

Response:  NOAA  believes  that  the 
definition  of  injury  in  the  rule  is 
consistent  with  the  intent  of  OPA  to 
facilitate  expeditious,  necessary,  and 
cost-effective  restoration. 

Comment:  Some  commenters 
suggested  the  terms  "measurable"  and 
"observable"  inappropriately  allow 
injury  to  be  determined  using  simplified 
procedures,  notably  the  type  A  model  or 
compensation  formulas,  which  assume 
that  injury  always  occurs  &"om  the 
presence  of  oil  in  the  environment. 
Other  commenters  suggested  that  NOAA 
clarify  that  models  that  predict  expected 
injiu-ies  based  on  past  data  are 
encompassed  within  the  definition  of 
injury. 

Response:  The  commenters  are 
referred  to  the  procedures  for 
determining  injury  in  §900.51  of  the 
rule.  The  definition  of  injury  must  be 
met,  and  exposure  and  a  pathway  must 
be  documented  to  determine  injury. 
Any  procedure  used  to  document 
injury,  exposure,  and  pathway  must 
meet  the  standards  enumerated  in  new 
§  990.27  of  the  rule,  which  seeks  to 
ensure  that  the  most  technically 
appropriate  procedure  for  the 
circumstances  of  an  incident  and  an 
injury  be  used  to  make  injury 
determinations,  including  those  for 
exposure  and  pathway. 

Comment:  One  commenter  suggested 
that  the  injury  definition  be  broadened 
to  include  habitat  degradation. 

Response:  NOAA  believes  that  OPA 
and  the  rule  do  apply  to  habitat 
degradation  caused  by  incidents,  so  long 
as  the  requirements  of  the  rule  for 
determining  injury  are  met. 

Oil 

Comment:  A  few  commenters  agreed 
that  animal  fats  and  vegetable  oils  are 
covered  by  OPA's  definition  of  oil.  but 
asserted  that  their  limited  capacity  to 
cause  harm  in  the  environment  should 
exempt  them  from  coverage  by  this  rule, 
or  provide  for  a  separate  assessment 
process  specifically  tailored  to  these 
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differi'Hi  pruaacis.  ine  cominemtTs 
argued  that  Executive  Order  No.  12,866 
on  Regulatory  Planning  and  Review 
requires  that  differential  treatment  be 
afforded  these  products.  Other 
commenters  similarly  requested 
clarification  as  to  whether  natural  or 
synthetic  gas  products,  or  coal  tar  and 
other  coal-derived  chemicals  are 
classified  as  oil  for  purposes  of  the  rule. 

Response:  NOAA  notes  that  the 
commenters  do  recognize  the  capacity 
for  animal  fats  and  vegetable  oils  to 
cause  natural  resource  injury  if  they  are 
released  in  significant  quantities.  These 
products  are  included  in  Lhe  definition 
of  oil  under  the  NCP,  NOAA  believes 
that  the  rule's  Preassessment  Phase 
requirement  that  trustees  assess  the 
likelihood  of  natural  resource  injuries 
resulting  fi-om  a  discharge,  along  with 
the  requirement  that  injury  actually  be 
determined  prior  to  quantification,  will 
provide  appropriate  safeguards  for 
nonharmful  products  discharged  into 
the  environment.  The  preamble  advises 
trustees  that  the  nature  of  the  product 
discharged  (e.g..  differences  in  physical, 
chemical,  biological,  and  other 
properties,  and  environmental  effects) 
should  be  evaluated  in  the  trustee's 
Preassessment  Phase.  As  to  synthetic 
gas  and  coal-derived  chemicals, 
substances  that  have  been  classified  as 
hazardous  substances  are  clearly  not 
covered  by  this  rule,  but  by  the  CERCLA 
rule. 

Pathway 

Comment:  One  commenter  stated  that 
the  definition  of  "pathway"  is 
somewhat  vague  in  the  use  of  the  term 
"nexus." 

Response:  NOAA  has  replaced  the 
term  "nexus"  with  "link,"  to  refer  to  the 
required  connection  between  an 
incident  and  a  natural  resource  or 
service  of  concern. 

Person 

Comment:  Several  commenters 
suggested  that  the  definition  of 
"person"  should  be  modified  to  include 
agencies  of  the  federal  govenunent. 

Response:  NOAA  notes  that  the  rule 
definition  is  consistent  with  the 
statutory  definition. 

Reasonable  Assessment  Costs 

Comment:  One  commenter  noted  that 
the  costs  of  conducting  assessments 
represent  unanticipated  financial 
burdens  on  trustee  agencies,  so  the  rule 
should  include  provisions  that  require 
responsible  parties  to  reimburse  trustees 
for  all  legitimate  expenses  associated 
with  incidents  covered  by  the  rule. 
Several  commenters  suggested  that 
oversight  costs  for  responsible  party 


pamcipaiiun  ana/ or  impiementatibn  of 
any  assessment  activities  should  be 
explicitly  recoverable.  While  several 
commenters  supported  inclusion  of 
administrative,  legal,  and  enforcement 
costs  in  the  definition,  others  strongly 
opposed  this  as  outside  NOAA's 
statutory  authority.  These  commenters 
pointed  to  rulings  prohibiting  recovery 
of  court  costs  in  CERCLA  cost  recovery 
actions,  and  suggested  that  damage 
assessment  costs  necessarily  cease  at  the 
point  monetary  damages  are  determined 
for  a  claim.  Some  commenters  stated 
that  duplicate  assessment  costs  incurred 
as  a  result  of  trustees'  failure  to 
coordinate  their  efforts  should  be 
explicitly  excluded  from  recovery. 

Response:  OPA  defines  damages  as 
the  costs  of  restoration,  plus  the 
reasonable  cost  of  assessing  those 
damages.  Thus,  damages  encompasses 
whatever  actions  are  reasonable  and 
lawful  under  OPA  to  implement 
restoration,  clearly  including 
administrative,  legal,  and  enforcement 
costs,  as  well  as  monitoring  and 
oversight  costs.  OPA's  requirement  for 
public  involvement  in  developing  a 
restoration  plan  to  form  the  basis  of  a 
claim  for  damages  presented  to  a 
responsible  party  likewise  makes  the 
reasonable  costs  of  facihtating  public 
participation  recoverable.  OPA  prohibits 
double  recovery  of  damages,  including 
assessment  costs.  However,  NOAA  does 
not  believe  that  an  inference  of  double 
assessment  costs  should  be  drawn  solely 
from  the  fact  that  two  or  more  trustees 
are  assessing  damages  independently. 
The  reasonableness  of  damage 
assessment  costs  must  be  evaluated 
relative  to  the  specific  injury  for  which 
a  restoration  action  is  being  considered. 

Comment:  With  respect  to 
incremental  costs  and  benefits,  one 
commenter  suggested  that  the  phrase 
"reasonably  related"  is  vague  and 
subjective  and  should  be  modified. 
Another  commenter  stated  that 
reasonable  costs  should  include 
"expected"  before  "incremental  cost" 
and  'incremental  increase."  Some 
commenters  interpreted  the  proposed 
rule  to  require  a  strict  cost-benefit 
analysis  in  selecting  any  assessment 
procedures.  One  commenter  suggested 
that  the  definition  of  "reasonable 
assessment  costs"  should  not  use  word 
"reasonably"  to  define  "reasonable." 
One  commenter  suggested  that  the 
reasonable  cost  definition  should  return 
to  the  1994  proposed  language  of 
"reasonable  under  the  circumstances, 
but  only  if  in  accordance  with  the  rule." 

Response:  NOAA  agrees  that  the  1995 
proposed  definition  of  reasonable  costs 
was  somewhat  vague.  NOAA  also 
believes  that  the  element  of  the 


reaiuaaUie  cos",  ueuniUuii  la  tiiu 
proposed  rule,  requiring  incremental 
costs  and  benefits  to  be  evaluated,  is 
duplicative  of  the  analysis  trustees  must 
make  in  selecting  all  assessment 
procedures  used  under  this  rule,  as 
provided  in  the  new  §  990.27.  Thus,  this 
element  has  been  deleted  from  the 
definition.  The  new  provision  in 
§  990.27  of  the  rule  does  not  require  a 
strict  cost-benefit  analysis  of  assessment 
procedures,  as  this  would  result  in 
unreasonable  assessment  costs.  Rather 
the  costs  and  benefits  analysis  is 
intended  to  constrain  the  scope  and 
scale  of  assessments  to  fit  the 
circumstances  of  individual  incidents 
and  injuries. 

Comment:  Several  commenters 
suggested  that  assessment  costs  should 
be  strictly  proportional  to  damages,  with 
some  suggesting  that  costs  must  not 
exceed  damages  to  be  reasonable, 
consistent  with  the  CERCLA  rule. 
Another  commenter  stated  that 
assessment  costs  should  be 
proportionate  to  the  value  of  the 
restoration  action,  rather  than  the  cost  of 
that  action.  Other  commenters  suggested 
that  reasonable  costs  must  be  related  to 
the  severity  of  an  incident.  Several 
commenters  were  troubled  by  allowing 
recovery  of  assessment  costs  where 
restoration  is  not  pursued. 

Response:  NOAA  agrees  that  trustees 
should  determine  an  appropriate 
relationship  between  assessment  costs 
and  the  costs  of  restoration  and 
compensation  sought  as  a  result  of  the 
incident.  However,  NOAA  does  not 
believe  that  a  strict  proportion,  or  a  cost 
ceiling  equal  to  total  damages  or  total 
value,  is  appropriate  for  all  cases.  There 
may  be  instances  where  assessment 
costs  to  determine  appropriate 
restoration  are  necessarily  high  due  to 
unique  sampling  or  testing 
requirements,  yet  high  costs  would  be 
justifiable  given  the  importance  of 
undertaking  restoration — for  instance, 
where  an  endangered  species 
population  has  been  injured.  The  rule 
places  strict  limits  on  instances  where 
trustees  can  recover  assessment  costs  if 
they  do  not  pursue  restoration.  Trustees 
must  have  made,  in  good  faith,  all 
determinations  required  in  the  rule  and 
proceeded  in  the  assessment  with  a 
reasonable  expectation  that  injury  had 
occurred  and  restoration  was  needed. 

Comment:  One  commenter  stated  that 
reasonable  assessment  costs  should  only 
include  those  costs  associated  with  an 
assessment  made  at  the  site  of  the 
incident,  not  any  assessment  costs 
incurred  at  regional  restoration  sites 
Other  commenters  argued  that  trustee 
costs  of  NEPA  compliance  and 
production  of  an  administrative  record 
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snuuia  n-oi  yf  rf'<_'j^f_THHie.  pointing  to 
the  CERCLA  rule's  omission  of  these 
procedural  requirements. 

Response:  Reasonable  assessment 
costs  include  costs  associated  with 
evaluating  restoration  alternatives  and 
selecting  an  equally  preferred  approach 
for  an  incident.  Costs  associated  with 
identifying  and  evaluating  existing 
regional  restoration  plans  or  other 
existing  proposed  restoration  projects 
among  a  range  of  alternatives  to  restore 
injuries  resulting  from  an  incident  are 
reasonable  costs  under  the  rule.  In 
addition.  NOAA  believes  that 
maintenance  of  an  administrative  record 
will  be  a  cost-effective  mechanism  of 
keeping  the  public  and  responsible 
parties  informed  of  the  progress  and 
results  of  an  assessment,  and  judges 
these  costs  to  be  reasonable  costs  of 
assessment.  Similarly,  because  NEPA 
compliance  is  an  existing  statutory 
requirement  applicable  t«  restoration 
actions  by  federal  trustees,  these 
compliance  costs  are  recoverable,  just  as 
any  permitting  requirements  would  be 
recoverable  in  implementing  restoration 
under  OP  A 

Recovery 

Comment:  Several  commenters  argued 
that  a  focus  on  recovery  of  natural 
resources  themselves,  as  opposed  to 
services  is  counter  to  OPA's  mandate. 
Other  commenters  suggested  that 
baseline  be  explicitly  incorporated 
within  the  definition  of  recovery,  to 
ensure  that  the  proper  focus  is  the 
"without  an  incident"  condition. 

Response:  As  discussed  under  the 
definition  of  injury  above,  the  condition 
of  natural  resources  themselves  may 
lawfully  be  assessed  in  identifying  and 
quantifying  injuries.  NOAA  does  not 
believe  that  baseline  needs  to  be 
redefined  in  the  definition  of  recovery, 
but  agrees  that  recovery  refers  to  the 
condition  the  natural  resources  and 
services  would  have  been  had  the 
incident  not  occurred. 

Responsible  Party 

Comment:  Some  commenters 
requested  revisions  to  the  1994 
proposal's  definition  of  "responsible 
party"  to  conform  with  the  statutory 
definition. 

Response:  NOAA  has  replaced  the 
definition  of  responsible  party  with  the 
statutory  definition. 

Restoration 

Comment:  Most  commenters  were 
satisfied  with  the  definition  of 
restoration  as  encompassing  all 
authorized  actions  under  the  statute 
(restoration,  rehabilitation,  replacement, 
acquisition  of  the  equivalent),  without 


setting  a  preference  for  any  of  the 
statutory  alternatives.  Other 
commenters,  however,  felt  that  the  rule 
limited  trustee  discretion  in  requiring 
consideration  of  restoration  measures 
over  acquisition  measures. 

Response:  The  rule  does  not  require 
that  restoration,  rehabilitation,  or 
replacement  be  considered  before 
acquisition  of  equivalent  natural 
resources.  Acquisition  of  the  {equivalent 
is  a  viable  option  and  includes  actions 
that  would  enhance  the  recovery, 
productivity,  and  survival  of  the 
ecosystem  affected  by  a  discharge, 
preferably  in  proximity  to  the  affected 
area. 

Comment:  Several  commenters 
suggested  that  the  distinction  between 
"primary"  and  "compensatory  " 
restoration  needs  clarification.  Some  of 
the  commenters  suggested  that  primary 
restoration  should  include  any  action, 
whether  on-site,  off-site,  in-kind,  or  out- 
of-kind,  that  will  return  natural  resource 
and/or  service  levels  back  to  baseline 
condition.  These  commenters  supported 
defining  compensatory  restoration  as 
actions  to  make  the  environment  and 
public  whole  for  interim  losses  resulting 
from  the  incident. 

Some  commenters  stated  that  the 
proposed  rule  could  be  interpreted  to 
limit  primary  restoration  to  actions 
focused  on  the  injured  natural  resources 
themselves.  These  commenters  stated 
that  relegating  replacement  or 
acquisition  alternatives  that  use  other 
natural  resources  solely  to 
compensatory  restoration  is  inconsistent 
with  section  1006(d)(1)(A)  of  OPA  (33 
U.S.C.  2706(d)(1)(A)),  which  prescribes 
replacement  and  acquisition  of  the 
equivalent  as  measures  of  "primary 
restoration." 

Response:  NOAA  intends  that 
primary  restoration  actions  encompass 
all  actions  authorized  under  section 
1006(d)(1)(A)  of  OPA  (33  U.S.C. 
2706(d)(1)(A)).  while  compensatory 
restoration  includes  actions  to 
compensate  for  the  diminution  in  value 
of  injured  natural  resources  or  services 
pending  their  recovery  (section 
1006(d)(1)(B)  of  OPA  (33  U.S.C. 
2706(d)(1)(B)).  NOAA  does  not  believe 
that  OPA  contains  any  explicit 
preference  for  a  specific  type  of 
restoration,  or  whether  it  be 
accomphshed  on  or  off-site  and  has 
revised  the  rule.  Because  damages 
recovered  for  diminution  in  value  must 
be  spent  solely  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
interim  natural  resource  injuries, 
trustees  should  assess  damages  for 
diminution  in  value  in  terms  of  these 
types  of  actions.  NOAA  has  amended 
the  rule  to  reflect  these  considerations. 


Comment:  Several  commenters 
asserted  that  NOAA  has  improperly 
broadened  potential  recovery  for 
diminution  in  value  by  dressing  it  up  as 
compensatory  restoration,  and  defining 
these  actions  as  those  to  make  the 
environment  whole,  in  addition  to 
making  the  public  whole.  These 
commenters  argued  that  compensatory 
restoration  may  only  replace  interim 
lost  service  flows  to  the  public. 

Response:  The  diminution  in  value  of 
natural  resources  may  be  measured  by  a 
number  of  metrics,  such  as  dollars  or 
quanta  of  services  lost.  If  no  restoration 
actions  are  taken,  or  recovery  with 
active  restoration  may  still  require  a 
number  of  years,  many  types  of  services 
may  be  lost  or  diminished  in  the  interim 
period,  including  ecological  services, 
and  OPA  does  not  intend  that  only 
certain  types  of  lost  services  be 
compensated.  Diminution  in  value 
under  the  rule  still  appropriately 
encompasses  interim  lost  services 
pending  recovery  and  has  not  been 
broadened.  The  rule  requires  that 
trustees  determine  restoration  actions  to 
compensate  for  these  losses  rather  than 
monetize  the  claim. 

Comment:  A  number  of  commenters 
asked  for  or  offered  additional 
clarification  on  the  distinction  between 
"natural  recovery"  and  "no  action." 
Several  commenters  requested  that 
NOAA  delete  the  no  action  alternative. 
Several  commenters  strongly  disagreed 
with  classifying  natural  recovery  as 
restoration,  while  several  others 
appreciated  the  explicit  requirement  to 
consider  natural  recovery,  which  they 
expect  will  often  provide  the  most  cost- 
effective  mechanism  to  return  natural 
resources  to  baseline.  One  of  the 
commenters  noted  that  there  should  be 
a  requirement  that  restoration  only  be 
undertaken  if  it  significantly  accelerates 
natural  recovery.  Finally,  some 
commenters  remarked  on  the  difficulty 
and  expense  likely  to  be  incurred  to 
estimate  the  time  required  for  natural 
recovery. 

Response:  NOAA  has  deleted  the  "no 
action"  alternative  from  the  final  rule, 
as  it  was  confusing  in  the  context  of 
evaluating  restoration  alternatives  at  the 
stage  that  injury  and  the  need  for 
restoration  have  been  determined.  The 
final  rule  will  continue  to  require  that 
natural  recovery  be  evaluated  as  one  of 
a  range  of  primary  restoration  actions — 
actions  intended  to  return  injured 
natural  resources  and  services  to 
baseline  conditions.  The  rule  already 
requires  trustees  to  assess  the  relative 
capability  of  each  restoration  alternative 
to  accelerate  recovery,  so  it  is  not 
necessary  to  add  a  requirement  that  a 
restoration  alternative  significantly 
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accelerate  recovery  relative  to  natural 
recovery.  Finally,  the  rule  requires  that 
procedures  to  estimate  natural  recovery 
be  evaluated  according  to  the  standards 
governing  acceptability  of  any  other 
assessment  procedure,  including  the 
cost  of  alternative  procedures  relative  to 
expected  informational  benefits  for  the 
circumstances  of  a  particular  incident. 
Thus,  the  rule  allows  that  natural 
recovery  may  be  estimated  qualitatively 
or  quantitatively.  The  rule  also  provides 
a  number  of  factors  as  guidance  in 
estimating  natural  recovery  timelines. 

Services 

Comment:  Many  comments  on  the 
definition  of  services  discussed  the 
distinctions  between  "ecological"  and 
"human"  services.  One  commenter 
stated  that  the  definition  appropriately 
encompasses  both  concepts,  but  that  the 
term  "public  services"  is  overly 
restrictive.  By  using  the  term  "public" 
services,  the  commenter  suggested  that 
NOAA  may  inadvertently  preclude 
recovery  for  lost  services  that  benefit 
many  individuals  but  not  the  general 
public.  To  address  this  problem,  the 
commenter  urged  NOAA  to  use  the  term 
"human  services"  rather  than  "public 
services"  throughout  its  final  rule. 

A  number  of  commenters  argued  that 
the  proposed  definition  of  compensable 
services  is  faulty  in  including  functions 
performed  by  one  natural  resource  for 
another.  These  commenters  suggested 
that  ecological  services  are  only 
compensable  to  the  extent  they  provide 
services  of  value  to  the  public,  because 
ecosystem  functions  do  not  have 
economic  value  unless  they  help  to 
support  service  flows  to  people. 

These  commenters  further  suggested 
that  the  proposed  definition  exceeds  the 
scope  of  NOAA's  authority  since  OPA 
does  not  authorize  trustees  to  assess 
damages  on  behalf  of  non-human  things 
or  beings.  The  commenters  noted  that 
the  measure  of  damages  under  OPA 
refers  to  losses  to  the  public,  since  it  is 
only  people  who  have  values  for  natural 
resource  services.  The  commenters 
pointed  out  that  the  legislative  history 
of  OPA  also  makes  it  clear  that 
"diminution  in  value"  refers  to  the  lost 
use  value  standard  for  measuring 
natural  resource  damages  used  in  the 
Ohio  decision  (880  F.2d  at  462- 
480)(H.R.  (Conf.)  Rep.  No.  101-653, 
101st  Cong.,  2d  Sess.  108  (1990)),  which 
made  it  apparent  that  the  lost  use  value 
standard  related  to  lost  values  to  the 
public.  Further,  the  commenters  stated 
that  the  CERCLA  rule  on  remand  from 
Ohio  specifies  that  compensable  value 
means  the  value  of  "services  lost  to  the 
public."  43  CFR  11.80(b). 


Response:  Humans  and  other  species 
in  the  ecosystem  are  inextricably  linked; 
consequently,  ecological  services  are 
generally  linked  to  human  services. 
Trustees  may  not  double-count  public 
losses  attributable  to  injured  natural 
resources  by  seeking  compensation  both 
for  human  losses  and  for  the  ecological 
services  that  will  return  the  same  direct 
human  services.  However,  in  some  cases 
it  may  be  much  more  cost-effective  to 
focus  on  the  ecological  services  that 
occur  on-site  rather  than  the  human 
services  that  occur  off-site  as  a  result  of 
these  ecological  interactions.  For 
example,  a  wetland  habitat  may  provide 
on-site  ecological  services  such  as 
faunal  food  and  shelter,  sediment 
stabilization,  nutrient  cycling,  and 
primary  productivity.  OfT-site  human 
services  may  include  commercial  and 
recreational  fishing,  bird  watching  along 
the  flyway,  water  quality  improvements 
for  drinking  water  supply  or  the 
aesthetics  of  nearby  residential 
property,  and  storm  protection  for  on- 
shore properties  due  to  the  creation  of 
wave  breaks. 

Consequently,  the  inclusion  of 
ecosystem  services  is  consistent  with 
OPA.  However,  trustees  must  ensure 
that  they  do  not  seek  compensation  both 
for  human  losses  and  for  the  ecological 
services  that  will  return  the  same  direct 
human  services,  which  would  create  a 
double  recovery. 

Comment:  Many  commenters  asserted 
that  the  concept  of  baseline  should  be 
built  into  the  definition  of  compensable 
services.  These  commenters  suggested 
that  baseline  measures  of  use  services 
should  incorporate  relevant  site-specific 
factors  that  influence  demand  for  the 
services  and  should  reflect  established 
committed  uses  rather  than  speculative 
levels  of  use.  The  commenters  stated 
that  NOAA  should  include  the 
CERCLA 's  rule  definition  and 
requirement  of  "committed  use"  in  its 
rule,  which  is  defined  as  either  "a 
current  public  use;  or  a  planned  public 
use  for  which  there  is  a  documented 
legal,  administrative,  budgetary,  or 
financial  commitment  before  the 
discharge  of  oil  or  release  of  a  hazardous 
substance"  (43  CFR  11.14). 

Response:  NOAA  does  not  believe 
that  baseline  must  be  incorporated  into 
the  definition  of  services,  given  the 
requirement  to  quantify  services  injuries 
relative  to  baseline.  NOAA  agrees  with 
the  commenters  that  speculative  future 
uses  of  natural  resources  are  not 
compensable  under  OPA  and  that  this 
limitation  is  inherent  in  the  requirement 
that  trustees  determine  the  existence  of 
injury  or  service  injuries  before 
quantifying  restoration  requirements. 


Comment:  Several  commenters 
suggested  that  the  definition  of 
"services"  should  explicitly  include 
both  "direct  and  passive  uses."  Some  of 
these  conmienters  also  requested  that 
NOAA  include  examples  of  passive 
services  in  the  definition. 

Response:  NOAA  agrees  that 
compensable  services  include  both 
direct  and  passive  uses,  and  that  the 
rule  provides  for  recovery  of  both. 

Value 

Comment:  A  number  of  commenters 
supported  the  definition  of  "value"  as 
proposed.  However,  other  commenters 
suggested  that  this  definition  is  vague, 
and  needs  to  be  refined.  One  commenter 
suggested  that  the  definition  of  "total 
values"  in  the  rule  and  the  discussion 
in  the  preamble  are  not  consistent. 
Another  commenter  did  not  understand 
what  the  "units"  represent  in  the 
definition,  with  another  commenter 
suggesting  that  OPA  restricts 
compensation  to  dollars.  A  few 
commenters  indicated  that  NOAA 
should  replace  the  word  "good"  with 
goods  or  services,  as  people  value  both 
goods  and  services.  One  commenter 
suggested  that  NOAA  change  the  last 
sentence  to  read:  "The  total  value  of  a 
natural  resource  and/or  service  is  equal 
to  the  sum  of  all  values  held  by  an 
individual  across  all  individuals." 

Finally,  a  few  commenters  argued  that 
passive  values  should  be  excluded 
because  they  cannot  be  reliably 
measured.  "The  commenters  suggested 
that  NOAA's  silence  results  in  an  equal 
treatment  of  use  and  nonuse  values; 
implicitly  allowing  for  the  calculation  of 
nonuse  values  using  contingent 
valuation  without  any  specific 
standards. 

Response:  NOAA  does  not  believe 
that  OPA  restricts  measuring  lost  value 
solely  in  terms  of  dollars,  and  has 
amended  the  rule  to  allow  for 
computation  in  terms  of  goods..services, 
or  money. 

Subpart  D — Preassessment  Phase 

Section  990.40— Purpose 

Comment:  Several  commenters  felt 
that  the  proposed  new  language  on 
preassessment  is  a  significant 
improvement  over  the  January  1994 
proposal.  These  commenters  stated  that 
the  new  Preassessment  Phase  achieves 
the  necessary  goals  of  this  early  stage  of 
an  assessment,  which  is  to  cost- 
effectively  and  timely  determine 
whether  injuries  to  natural  resources 
have  likely  occurred  such  that  further 
trustee  action  on  behalf  of  the  public  is 
warranted. 

A  few  general  concerns,  however, 
were  expressed  by  one  commenter.  This 
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UMI 


commenter  was  under  the  impression 
that  preassessment  activities  require 
identification  (as  reflected  by  the 
qualifier  "observable")  and 
quantification  (as  reflected  by  the 
qualifier  "measurable")  of  injury.  The 
commenter  noted  that  observing  adverse 
changes  is  typically  less  difficult  than 
measuring  actual  or  approximate  losses, 
suggesting  that  this  portion  of  the  rule 
not  be  so  narrow  as  to  require  precise 
measurement  of  degradation  in 
situations  where  a  loss  has  been 
observed.  To  facilitate  more  effective 
mitigative  strategies,  the  commenter 
suggested  preassessment  activities  be 
segregated  into  analyses  of  impacts  to 
aquatic  organisms  and  habitat. 

The  same  commenter  further  stated 
that  the  costs  of  conducting 
preassessment  activities  may  represent 
uncuiticipated  financial  burdens  on 
trustees.  The  commenter  suggested  the 
rule  include  provisions  that  require 
responsible  parties  to  reimburse  trustees 
for  all  legitimate  expenses  associated 
with  incidents  covered  by  the  rule. 

Response:  The  purpose  of 
Preassessment  Phase  activities  is  to 
determine  whether  it  is  legitimate  for 
trustees  to  take  action  under  this  rule  for 
purposes  of  OPA.  and  whether  it  is 
reasonable  to  do  so,  given  their 
responsibilities  to  act  on  behalf  of  the 
public  to  see  that  injured  natural 
resources  and  services  are  restored.  At 
this  stage  of  an  assessment,  actual 
determination  and  quantification  of 
injury  are  not  required.  Costs  should  not 
necessarily  be  great  at  this  phase  of  an 
assessment,  depending  on  the 
circiunstances  of  an  incident  and 
resulting  injuries,  and  trustees  are 
encouraged  to  contain  costs  by  limiting 
the  amount  of  data  collection  and 
analysis  conducted,  and  to  coordinate 
early  with  response  agencies  and 
responsible  parties  to  prevent 
duplicative  efforts. 

Section  990.41 — Determination  of 
Jurisdiction 

Comment:  One  commenter  stated  that 
the  notification  language  is  too  weak 
and  that  the  OSC  or  lead  response 
agency  should  be  required  to  notify 
natiu-al  resource  trustees.  This 
commenter  indicated  that  the  OSC  or 
lead  response  agency  should  not  only 
consult  with  the  affected  trustees 
concerning  removal  actions,  but  should 
also  consult  with  affected  trustees 
concerning  protection  strategies. 

Response:  NOAA  notes  that 
coordination  between  the  OSC  and 
trustees  is  covered  in  section  1011  of 
OPA  (33  U.S.C.  2711)  and  in  the  NCP. 
The  duties  of  the  OSC,  including 


coordination,  are  covered  by  other 
rulemakings,  not  this  rule. 

Excluded  Discharges 

Comment:  One  commenter  suggested 
that  the  lemguage  in  this  part  should  be 
modified  to  exclude  only  those 
discharges  that  are  in  compliance  with 
a  permit  under  federal,  state  or  local 
law.  The  commenter  pointed  out  that 
discharges  that  exceed  permitted  limits 
should  not  receive  an  exemption  from 
natiu'al  resource  damages  liability 
simply  because  they  emanate  from  a 
jjermitted  discharge  point. 

Another  commenter  remarked  that 
tribal  permits  should  also  be  included 
within  this  language. 

Response:  The  language  of  the  rule 
copies  the  statutory  language  on 
excluded  discharges,  including  the 
reference  to  permits  under  local  law. 
NOAA  interprets  the  phrase  "permitted 
by  a  permit"  to  mean  that  only 
discharges  that  are  authorized  by,  and 
thus  in  compliance  with,  the  terms  of  a 
permit  are  eligible  for  the  exclusion. 

Comment:  One  commenter  noted  that 
public  vessels  are  used  as  an  example  of 
exclusion  from  liability  and  suggested  it 
would  be  helpful  for  the  preamble  to 
reiterate  that  exclusion  in  addition  to 
the  permitted  discharge  exclusion. 
Another  commenter  questioned  why 
onshore  facilities  subject  to  the  Trans- 
Alaska  Pipeline  Authority  Act 
(TAAPA),  43  U.S.C.  1651  et  seq..  are 
exempt  from  liability. 

Response:  NOAA  nas  amended  the 
preamble  to  include  the  citation  to  the 
OPA  sections  providing  for  the 
excluded  discharges  and  notes  that  the 
TAAPA  facility  exclusion  is  provided 
by  OPA. 

Comment:  Another  commenter  noted 
that  the  Oil  Spill  Liability  Trust  Fund 
cannot  be  accessed  to  initiate 
assessments  for  incidents  originating 
from  a  federal  facility.  The  commenter 
asked  what  mechanisms  exist  that 
would  allow  for  restoration  given  this 
situation. 

Response:  NOAA  notes  that  trustee 
agencies  may  be  called  upon  to  carry 
out  restoration  out  of  agency  budgets 
where  there  are  no  other  funding 
sources  available. 

Injured  Natural  Resources  or  Services 

Comment:  Several  commenters  stated 
that  the  rule  necessitates  identification 
and  notification  of  all  trustees  in  order 
to  determine  whose  trust  natural 
resources  may  be  injured,  which  is 
crucial  to  coordination  among  trustees. 

One  commenter  indicated  that  the 
rule  should  clejuly  state  that  all 
physical,  on-site  trustee  activities, 
including  data  collection  and  analysis. 


occiurring  concurrently  with  removal 
efforts  are  subject  to  the  approval  and 
overall  direction  of  the  OSC.  The 
commenter  stated  that  the  rule  should 
also  require  effective  coordination 
between  natural  resource  trustees  and 
participants  in  the  incident  response, 
consistent  with  the  NCP  (40  C.F.R. 
§  300.305(e).  50  FR  47384,  47445  (Sept. 
15.  1994)). 

Response:  NOAA  agrees  that 
coordination  among  all  affected  trustees 
is  extremely  important,  especially 
during  Preassessment  Phase  activities. 
The  requirements  for  coordination  are 
enumerated  in  §  900.14  of  the  rule 
rather  than  in  individual  subparts,  to 
emphasize  that  the  duty  to  coordinate  is 
applicable  to  the  entire  assessment. 
NOAA  does  not  believe  that  an  explicit 
requirement  to  identify  and  contact 
other  trustees  should  be  included  in  the 
rule.  Trustees  need  maximum  flexibility 
during  the  often  hectic  response  phase 
to  ensure  that,  among  other  things, 
ephemeral  data  is  collected.  NOAA 
notes  that  identification  and  contact 
among  trustees  virtually  always  occurs 
during  the  response  phase,  if  for  no 
other  reason  than  requests  for  initiation 
funding  from  the  Oil  Spill  Liability 
Trust  Fund  require  such  coordination. 

The  requirement  to  coordinate  with 
the  OSC  is  also  included  in  §  990.14. 
Although  NOAA  agrees  and  the  rule 
reflects  that  trustees  activities  may  not 
interfere  with  response  activities, 
NOAA  disagrees  that  any  requirement 
exists,  nor  should  it  exist,  that  the  OSC 
must  approve  all  trustee  activities. 
Many  of  these  activities  are  far  outside 
the  realm  of  authority  or  interest  of  the 
OSCs. 

Decision  to  Proceed 

Comment:  One  commenter  indicated 
that  injury  determination  should  be  a 
precondition  to  trustee  jurisdiction.  The 
commenter  pointed  out  that  restoration 
under  OPA  is.  by  definition,  wholly 
retrospective,  and  does  not  extend  to 
measures  designed  to  prevent  or  contain 
"threatened  discharges."  The 
commenter  stated  that  the  injury 
determination  in  §990.51  should  be 
satisfied  in  the  Preassessment  Phase 
before  the  restoration  planning  process 
begins. 

Response:  NOAA  disagrees  vdth  the 
comment.  Injury  determination  is 
properly  part  of  the  formal  assessment, 
and  is  not  required  during  the 
Preassessment  Phase.  Determination  of 
injury  at  this  point  may  result  in 
unreasonable  assessment  costs  without 
some  sort  of  screening  process  provided 
in  this  phase. 


Section  990.42 — Determination  to 
Conduct  Restoration  Planning. 

Considerations 

Comment:  One  commenter  suggested 
that  the  conditions  in  this  part  are 
subjective  and  require  more  specific 
guidance.  However,  another  commenter 
was  concerned  about  being  required  to 
complete  some  of  the  determinations  at 
such  an  early  stage  in  the  process  when 
it  may  be  particularly  difficult  to 
determine  whether  response  actions 
will  adequately  address  injuries. 

Response:  There  is  necessarily  a 
subjective  component  in  trustees 
applying  their  best  professional 
judgment  to  existing  or  readily  available 
information  in  order  to  make  the 
determinations  in  this  section.  NOAA 
believes  that  this  balance  of  judgment 
and  data  analysis  is  most  appropriate 
and  cost-effective  at  this  stage  of  an 
incident. 

Comment:  A  number  of  commenters 
indicated  that  the  responsible  parties 
should  be  included  (and  officially 
notified)  in  the  determination  to 
conduct  restoration  planning.  The 
commenters  questioned  whether  the 
administrative  record  will  be  open 
during  this  stage,  and  whether  all  data 
used  to  make  a  determination  to 
conduct  restoration  planning  will  be 
made  available  to  responsible  parties. 

Response:  The  rule  provides  that 
identified  responsible  parties  be  notified 
and  invited  to  participate  in  the 
assessment  as  soon  as  practicable,  but 
no  later  than  the  point  that  trustees 
decide  to  conduct  restoration  planning 
and  prepare  a  public  notice  to  that 
effect.  Participating  responsible  parties 
v\rill  be  provided  documents  detailing 
the  determinations  that  are  required 
under  the  rule.  The  rule  also  indicates 
that  the  administrative  record  should  be 
opened  concurrently  with  issuing  the 
Notice  of  Intent  to  Conduct  Restoration 
Planning.  The  record  is  available  to 
responsible  parties  as  well  as  any  other 
member  of  the  public. 

Comment:  Another  commenter  noted 
that  the  need  for  restoration  is  based  on 
an  evaluation  of  whether  response 
actions  will  alleviate  the  residual 
injuries.  The  commenter  suggested  that 
the  rule  should  clarify  that  both  residual 
injuries  and  direct,  initial  injuries  are  to 
be  considered  at  this  point. 

Another  commenter  suggested  that  it 
may  also  be  difficult  to  determine 
whether  feasible  restoration  alternatives 
exist  when  the  trustees  do  not  yet  know 
the  full  extent  of  the  injiuies.  A  number 
of  commenters  were  concerned  that  the 
notion  of  "feasible"  might  be  narrowly 
interpreted  to  mean  "on-site/in-kind," 
in  which  case  restoration  may  not  be 


possible.  One  of  these  conunenters 
suggested  that  the  rule  allow  both 
primary  and/or  compensatory 
restoration  actions  that  might  be 
considered. 

Response:  NOAA  agrees  that  all 
injiu-ies  occurring  from  the  time  of  the 
initial  or  threatened  discharge  should  be 
considered  in  evaluating  the  efficacy  of 
response  actions  in  alleviating  the  need 
for  restoration.  Response  actions  may  be 
effective  in  restoring  some  injuries 
caused  by  the  initial  incident,  for 
instance  by  removing  oil  from  a  sandy 
beach  so  that  the  beach  can  be 
reopened.  While  this  response  action 
may  restore  a  natural  resource  service  to 
baseline,  it  would  not  compensate  for 
the  interim  lost  use  that  occurred  during 
the  closure  period.  The  rule  has  also 
been  amended  to  indicate  that  feasible 
primary  or  compensatory  restoration 
actions  should  be  assessed  in  making 
the  determination  to  proceed  with 
restoration  planning. 

Decision  to  Proceed 

Comment:  Several  commenters 
supported  the  provision  authorizing 
trustees  to  recover  reasonable 
assessment  costs  incurred  up  to  the 
point  that  preassessment  determinations 
are  made.  However,  one  commenter 
notes  that  it  is  thus  incumbent  upon  the 
trustees  to  limit  their  assessment  costs. 
The  commenter  suggested  that  prompt 
decisions  by  the  trustees  on  jurisdiction 
and  the  need  for  restoration  will  ensure 
that  costs  are  contained,  and  eliminate 
the  possibility  for  responsible  parties  to 
delay  completion  of  response  measures 
until  such  trustee  determinations  are 
made.  The  commenter  thus 
recommended  trustees  be  required  to 
make  both  determinations  within  ninety 
(90)  days  of  an  incident. 

Response:  The  rule  provides  that  all 
reasonable  costs  of  assessment  are 
recoverable,  including  those  costs 
incurred  up  to  the  point  trustees  decide 
not  to  pursue  restoration.  Costs  must 
meet  the  rule's  definition  of  "reasonable 
assessment  costs"  to  be  recoverable. 
NOAA  disagrees  with  the  need  for  or 
utility  of  a  ninety-day  limit  on  making 
the  determination  to  conduct  restoration 
planning,  and  doubts  that  fear  of  this 
determination  will  cause  responsible 
parties  to  drag  out  costly  response 
activities.  NOAA  believes  that  any  time 
limit  would  be  arbitrary,  given  the  great 
variability  in  the  progress  and  timing  of 
cleanup  activities  from  incident  to 
incident. 

Section  990.43— Data  Collection 

Comment:  One  commenter  questioned 
how  the  determinations  in  §  990.42  are 
to  be  made  based  upon  "readily 


available  information."  The  commenter 
suggested  this  limitation  is  acceptable  if 
it  includes  all  the  sources  listed  in  this 
section.  One  commenter  also  suggested 
the  term  "limited"  in  the  proposed  rule 
may  imply  that  if  trustees  went  too  far 
in  data  collection,  they  might  not  be 
entitled  to  the  rebuttable  presumption 
and/or  costs  for  that  data  collection 
because  they  might  not  be  considered 
"reasonable."  A  few  commenters  stated 
that,  so  long  as  the  data  to  be  collected 
is  reasonably  related  to  the  assessment, 
no  other  restrictions  should  be  placed 
on  its  collection.  In  contrast,  one 
commenter  noted  that  there  are  no 
controls  specified  in  this  part  over  the 
expense  or  timing  of  preassessment  data 
collection  activities. 

Response:  The  rule  has  been  amended 
to  specify  that  data  collection  and 
analysis  that  are  reasonably  related  to 
the  purposes  of  the  Preassessment  Phase 
may  be  conducted  in  accordance  with 
the  rule.  The  rule  provides  guidance  on 
the  types  of  information  that  may  be 
useful  in  making  Preassessment  Phase 
determinations.  The  term  "Umited"  has 
been  removed  from  the  rule,  but  was 
originally  intended  to  suggest  that  data 
collection  should  be  related  to  the 
determinations  required  to  be  made  at 
this  stage,  and  thus  to  the  nature  of  the 
incident  and  its  injuries,  and  the 
relevance  and  utility  of  available 
information. 

Comment:  Another  commenter 
suggested  that  trustees  should  be  able  to 
use  models  or  extrapolations  from 
scientific  literature  when  it  is  more 
appropriate  and  cost  effective  than 
gathering  site-specific  data. 

Response:  NOAA  notes  that  the  type 
of  analysis  suggested  by  the  commenter 
is  exactly  the  type  of  reliance  upon 
existing  information  that  this  section 
intends  to  be  available  to  trustees,  if 
such  information  is  relevant  to  the 
incident. 

Section  990.44 — Notice  of  Intent  to 
Conduct  Restoration  Planning 

Comment:  Several  commenters 
suggested  that  the  rule  should  explicitly 
acknowledge  the  need  for  flexibility  in 
completing  the  Preassessment  Phase. 
The  commenters  noted  that,  since 
incidents  vary  greatly  in  scope,  the 
effort  invested  by  trustees  should  be 
proportional  to  the  magnitude  of  the 
incident,  therefore,  the  rule  should 
allow  the  public  notice  and 
participation  steps  to  be  compressed, 
when  appropriate.  Other  commenters 
pointed  out  that  the  proposed  language 
requires  trustees  to  prepare  a  public 
notice,  even  if  they  have  declined  to 
proceed  with  an  assessment.  Another 
commenter  suggested  that  trustees 
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should  be  required  to  provide  the 
specific  authority  for  which  the  trustees 
are  asserting  a  potential  claim  in  the 
Notice. 

Response:  NOAA  believes  that  the 
rule  does  direct  trustees  to  tailor  their 
preassessment  activities  to  the  nature 
and  extent  of  an  incident,  given  the 
determinations  that  this  section  requires 
trustees  to  make.  Section  990.14(d)  has 
been  amended  to  explicitly  provide  that 
the  degree,  extent,  and  timing  of  public 
participation  prior  to  development  of  a 
draft  restoration  plan  is  within  the 
discretion  of  the  trustees.  The  final  rule 
also  indicates  that  the  manner  of  maidng 
the  Notice  of  Intent  to  Conduct 
Restoration  Planning  pubUcly  available 
will  depend  on  the  nature  and  extent  of 
the  incident.  The  final  rule  also 
explicitly  requires  that  the  notice 
reference  the  specific  autilority  under 
which  trustees  are  pursuing  a  claim  for 
restoration  of  their  trust  natural 
resources. 

Comment:  One  commenter  suggested 
that  notice  requirements  to  the 
responsible  party,  and  required  contents 
of  the  notice,  are  unclear  Another 
commenter  noted  the  requirements  to 
prepare  a  notice  and  open  the 
administrative  record  should  be  moved 
to  a  later  point  in  the  assessment,  so  that 
such  requirements  will  not  hamper 
necessary  trustees  activities. 

Response:  NOAA  has  amended  the 
rule  to  indicate  that  a  written  copy  of 
the  notice  must  be  sent  to  identified 
responsible  parties,  and  the  rule  at 
§990.44  now  specifies  information  for 
inclusion  in  the  notice.  The  rule 
provides  trustees  the  flexibility  to 
conduct  essential  Preassessment  Phase 
activities  that  will  allow  them  to  make 
the  requisite  determination  that  they 
should  proceed  with  restoration  prior  to 
turning  their  efforts  to  preparing  a 
Notice  of  Intent  to  Perform  Restoration 
Planning  and  opening  an  administrative 
record. 

Section  990.45 — Administrative  Record 

Review  on  the  Record 

Comment:  Several  commenters  argued 
that  the  rule  should  not  be  silent  on  the 
standard  of  review  for  assessments,  but 
should  emphatically,  specifically,  and 
clearly  state  that  the  standard  of  review 
applicable  to  trustee  decisions,  based 
upon  an  administrative  record,  is  like 
that  of  any  other  "final  agency  action" 
contemplated  under  the  Administrative 
Procedure  Act  (5  U.S.C.  551-59,  701- 
06),  or  applicable  State  or  tribal 
counterparts.  Some  of  these  commenters 
suggested  that  because  OPA  authorizes 
NOAA  to  provide  for  the  administrative 
adjudication  of  damages  (33  U.S.C.  2706 


(cMe)),  the  promulgation  of  a  rule 
providing  for  such  administrative 
adjudication  would  ensure  that  OPA's 
restoration  goals  are  met.  These 
commenters  also  objected  to  NOAA's 
failure  to  provide  for  procedures  to 
administratively  adjudicate  natural 
resource  damages  that  should,  in 
particular,  provide  for  a  hearing  to  be 
held  by  a  neutral  arbitrator  when 
requested  as  the  statute  requires. 

Several  commenters  noted  that,  if 
NOAA  is  wrong  about  the  effect  of  the 
rule,  then  following  the  rule  will 
severely  prejudice  the  trustees.  The 
commenters  stated  that,  irresponsible 
parties  are  successful  in  conducting 
"shadow"  assessnients  and  convincing 
courts  that  they  are  entitled  to  trials  de 
novo,  then  the  pubhc  will  be  ill-served 
by  trustees  complying  with  the  rule.  The 
commenters  pointed  out  that,  unlike  the 
responsible  parties,  trustees  will  be 
forced  to  reveal  their  claim,  data, 
procedures,  and  analyses  in  an  open 
process  and  losing  any  litigation 
privileges  on  their  scientific 
information,  which  will  put  trustees  at 
a  distinct  disadvantage  in  Utigation 
compared  to  responsible  parties.  The 
commenters  also  noted  that  protections 
are  necessary  so  that  a  breakdown  of  a 
cooperative  process,  in  which 
information  has  been  shared,  does  not 
undermine  the  ability  of  trustees  to 
make  recoveries  and  complete 
restoration. 

Several  commenters  described  the 
expected  benefits  of  review  on  the 
administrative  record  process,  including 
greatly  reduced  amounts  of  litigation, 
and  associated  transaction  costs,  greater 
public  participation  in  damage 
assessment  and  restoration  decisions, 
and  enabling  trustee  agencies  to  make 
decisions  on  natiu-al  resource  damage 
assessments  and  restoration  plans 
within  their  areas  of  expertise,  instead 
of  having  courts  decide  extremely 
complex  technical,  scientific,  and 
economic  determinations.  Other 
commenters  stated  that  record  review 
would  be  beneficial  to  the  responsible 
party,  who  will  be  able  to  contest  any 
trustee  decisions  from  a  neutral, 
common  body  of  data  which  they  may 
help  to  develop. 

CHher  commenters  argued  that  the 
Seventh  Amendment  to  the  U.S. 
Constitution,  which  guarantees  a  jury 
trial  in  suits  at  common  law,  does  not 
preclude  record  review  of  the  damage 
determination,  stating  that  the  Supreme 
Court  has  interpreted  this  language  as 
applying  to  actions  analogous  to  those 
brought  in  18th-century  English  courts 
of  law  as  opposed  to  courts  of  equity  or 
admiralty.  The  commenters  argued  that 
a  claim  for  damages  to  natural  resources 


is  much  more  analogous  to  an  equitable 
action  than  a  legal  one.  Some 
commenters  stated  that  record  review  is 
also  mandated  by  the  rebuttable 
presumption  since  it  would  make  no 
sense  for  there  to  be  such  a  presumption 
absent  record  review.  The  commenter 
noted  that  the  rebuttable  presumption  is 
based  on  the  existence  of  a  full  record 
and  careful  administrative  decisions. 

Other  commenters  addressed  other 
statutory  processes  that  grant  record 
review  to  comparable  regulatory 
processes,  such  as  NEPA.  The 
commenters  pointed  out  that,  although 
the  cases  are  not  directly  on  point,  a  few 
courts  have  applied  a  deferential 
standard  of  review  to  decisions  of  state 
or  local  agencies  made  pursuant  to 
NEPA.  One  commenter  specifically 
stated  that  NOAA  should  not  try  to 
imply  that  NEPA  compliance  is 
intended  to  or  construed  as  an  indirect 
means  of  attaining  deferential  review  on 
record. 

Some  commenters  suggested  that  the 
rule  now  creates  a  negative  inference 
regarding  applicability  of  record  review 
by  retreating  from  its  earlier,  wholly 
defensible  position.  The  commenters 
stated  that  NOAA  need  not  make  the 
standard  of  review  mandatory  in  the 
rule,  but  should  express  its  legal 
opinion  in  the  preamble  regarding 
record  review  based  on  the  "arbitrary 
and  capricious"  standard. 

Several  commenters  endorsed  the 
decision  not  to  expressly  address  in  the 
rule  a  standard  of  judicial  review,  but 
the  commenters  argued  that  legal  and 
policy  considerations  dictate  that 
NO/iA  should  not  imply  such  a 
standard  either.  The  commenters  noted 
that  simply  changing  "compensable 
values"  to  "compensatory  restoration" 
is  not  enough  to  bring  such  components 
under  a  presumed  preferential  standard 
of  review.  The  commenters  argued  that, 
since  this  element  remains  based  on  the 
same  statutory  provision  for 
"diminution  in  value,"  it  would  still  be 
subject  to  de  novo  review. 

One  commenter  noted  that  the  rule 
provides  so  little  meaningful  restraint 
on  trustee  discretion,  the  unfairness  of 
a  record  review  approach  is  patent. 

Response:  NOAA  agrees  that  damage 
assessment  determinations  made 
pursuant  to  OPA  constitute  final  agency 
actions  typically  subject  to  review  on 
the  record  by  federal  courts,  and  fully 
expects  that  this  is  the  standard  of 
review  that  will  be  applied.  NOAA 
agrees  with  the  benefits  and  rationales 
discussed  in  support  of  record  review, 
and  also  agrees  that  the  rebuttable 
presumption  is  not  inconsistent  with 
review  on  the  record.  NOAA  does  not 
agree  that  diminution  in  value 


necessarily  provides  for  de  novo  review 
by  a  court,  given  that  this  is  but  one 
jlemcnt  of  a  claiii,  for  damage'^    ill  of 
which  must  be  applied  to  restoratiorv. 
NOAA  does  not  believe  that  many 
responsible  parties  are  interested  in 
conducting  "shadow"  assessments. 

However,  NOAA  does  not  believe  that 
it  is  within  the  scope  of  responsibility 
tasked  to  NOAA  to  promulgate  natural 
resource  damage  assessment  regulations 
to  specify  reviewing  court  procedures 
and  protocols.  No  negative  inference 
should  be  drawn  from  lack  of 
declaration  within  the  rule  that  review 
on  the  record  is  the  expected  standard 
of  review. 

Comment:  Some  commenters  noted 
that  preparation  of  an  administrative 
record  need  not  significantly  delay  the 
assessment  or  "overwhelm"  trustees  in 
conducting  assessments.  The 
commenter  stated  that  it  is  usually 
rather  simple  and  straightforward  for 
the  trustee  contemporaneously  to 
organize  all  documentation  supporting 
its  decisions  into  an  administrative 
record,  and  that  such  preparation  will 
save  tremendous  time  and  resources  in 
preparing  for  a  record  review  trial, 
although  not  necessarily  for  a  trial  de 
novo. 

Some  commenters  stated  that  the 
responsible  party  should  be  required  to 
meet  the  same  public  disclosure 
standards  as  the  trustees,  to  whatever 
extent  they  are  involved  in  the 
assessment.  These  commenters  noted 
that  public  involvement  is  made  more 
meaningful  and  restoration  plans  are 
more  properly  suited  to  the  injury  as 
more  data  is  available,  and  the 
availability  of  data  also  removes  the 
uncertainty  of  litigation  as  well.  One 
commenter  expressed  concern  that  the 
use  of  the  record  will  compromise 
trustees'  litigation,  with  no 
corresponding  risk  for  the  responsible 
party.  Some  commenters  noted  that 
sharing  information  may  be  an 
enticement  to  responsible  parties  to  join 
trustees  in  an  assessment;  this  incentive 
would  not  exist  if  the  trustee  is  required 
to  reveal  information  in  the  record  in 
any  case. 

Response:  NOAA  agrees  that 
preparation  of  an  administrative  record 
need  not  delay  the  assessment.  Past 
experience  has  indicated  that  secretive 
assessments  are  not  in  the  best  interests 
of  the  public  or  the  natural  resources.  It 
is  in  all  parties'  interests  to  openly  and 
cooperatively  determine  what 
restoration  actions  are  needed  as  a  result 
of  an  incident,  so  that  restoration  can  be 
implemented  quickly.  NOAA  believes 
that  delayed  restoration  defeats  the 
purposes  of  OPA.  NOAA  does  not 
believe  that  responsible  parties  are 
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likely  to  gain  any  advantage  by  not 
participating  equally  and  openly  in 
preparation  of  the  administrative  recorc' 
and  expects  a  reviewing  court  would 
view  with  disfavor  the  withholding  of 
information  to  spring  upon  the  trustees 
at  the  eve  of  trial. 

Contents  of  the  Record 

Comment:  One  commenter  asked  for 
clarification  as  to  what  types  of 
documents  should  be  included  in  the 
administrative  record. 

Response:  NOAA  points  out  that 
federal  trustees  should  maintain  the 
administrative  record,  including  what 
documents  might  be  included  in 
administrative  record,  in  manner 
consistent  with  the  Administrative 
Procedure  Act.  Trustees  should  be 
guided  by  an  understanding  that  all 
documents  relied  upon  in  making 
ultimate  determinations  about 
restoration  should  be  included  in  the 
record. 

Comment:  Some  commenters 
expressed  concern  that  third  party 
litigants  would  use  the  information  in 
the  record  to  advance  private  claims. 
One  commenter  suggested  that  attempts 
by  third  parties  to  obtain  information 
from  the  record  would  delay  the 
restoration  process.  Another  commenter 
noted  that  the  kind  of  information  in  the 
record,  focused  on  restoration,  may  not 
be  particularly  helpful  to  third  party 
litigants. 

Response:  It  is  not  uncommon  that 
private  parties  use  pubHcly  available 
information  obtained  from  governments 
to  support  their  private  claims. 
Information  gathered  during  an 
assessment  on  behalf  of  the  public 
should  not  be  withheld  from  the  public. 
NOAA  does  not  expect  that  allowing 
public  access  to  an  administrative 
record  will  result  in  delays  in 
restoration. 

Subpart  E — Restoration  Planning  Phase 

Section  990.51 — Injury  assessment 

Causation 

Comment:  Some  commenters  stated 
that  the  proposed  rule  does  not  clearly    ' 
require  trustees  to  use  sound  and 
reliable  science,  or  provide  specific 
requirements  to  be  met  in  the  various 
steps  of  the  injur)'  assessment.  Several 
commenters  stated  that  the  rule  must 
include  rigorous  standards  and  criteria 
for  determining  that  an  observed  injur) 
was  caused  by  an  incident  to  avoid 
unsupported,  uimecessar}'.  and 
unreasonable  claims.  One  commenter 
noted  that  if  the  damage  assessment  is 
used  for  evidence  collection,  the 
question  of  how  the  data  will  be  used 


raises  a  question  of  the  level  of 
confidence. 

lespons'  '^\e  *reatment  of  injur 
determination  within  the  rule  supports 
the  use  of  sound  and  reliable  science  to 
demonstrate  that  injuries  identified 
have  resulted  from  the  incident.  This 
treatment  embodies  the  principles  and 
practices  of  natural  resource  damage 
assessments  developed  over  the  past 
several  years. 

Comment:  Several  conunenters  raised 
concerns  regarding  demonstrating 
causation  for  injuries  resulting  from 
response  actions  or  a  substantial  threat 
of  a  discharge.  These  commenters  noted 
that  trustees  must  still  show  clear  and 
specific  causation  for  those  injuries 
resulting  from  the  response  or  threat, 
not  from  some  other  cause.  Other 
commenters  also  stated  that  the  rule 
should  clarify  that  injury  assessment  is 
not  limited  solely  to  addressing  injury 
residual  to  response  actions,  but  should 
include  direct,  initial  injuries. 

Response:  For  injuries  resulting  from 
an  actual  discharge,  trustees  must 
evaluate  exposure  and  pathway  and 
demonstrate  that  injury  resulted  from 
the  incident.  For  injuries  resulting  from 
a  response  action  or  a  substantial  threat 
of  a  discharge,  trustees  must  also 
demonstrate  that  the  injury  occurred 
because  of  the  incident.  Under  this  rule, 
assessments  are  not  limited  solely  to 
addressing  injuries  residual  to  response 
actions,  but  include  the  direct,  initial 
injuries.  Evidence  supporting  the 
linkage  between  the  incident  and  injur)' 
must  be  established  to  demonstrate 
injury.  The  rule's  requirement  to 
quantif)'  injuries  relative  to  baseline 
may  provide  the  proof  of  causation, 

Comment:  One  commenter  requested 
that  the  rule  state  that  an  incident 
should  be  deemed  the  cause  of  an  injury 
if  the  incident  was  a  contributing  factor 
to  an  indivisible  injury,  as  provided  in 
the  1994  proposal. 

Response:  NOAA  does  not  believe  it 
is  appropriate  to  advocate  legal 
standards  of  causation  in  the  rule. 
Injuries  must  be  determined  to  have 
occurred,  then  quantified  relative  to 
baseline,  to  be  in  accordance  with  the 
rule. 

Injury  Determination 

General 

Comment:  Several  commenters  stated 
that  the  exceedance  of  some  threshold 
or  criterion  by  itself  should  not 
constitute  an  injury  unless  it  can  be 
shown  to  be  relevant  to  each  phase  of 
injur)'  determination,  have  population, 
habitat,  or  ecosystem  level  effects,  or 
directly  affect  the  human  population. 
The  commenters  noted  that  the  rule 
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shouiii  requirtj  ui|ury  deieniundUuu  ctnd 
quantification  for  such  injuries  unless 
there  are  special  cinnimstances  such  as 
threatened  or  endangered  species. 

Response:  NOAA  disagrees  that  the 
suggested  limitations  on  the  definition 
of  injury  are  appropriate  or  warranted 
given  OPA's  mandate  to  make  the 
environment  and  public  whole.  If  an 
injury  resulting  from  an  incident  can  be 
cost-effectively  and  reliably  determined 
and  quantified,  and  feasible,  cost- 
effective,  environmentally-beneficial 
restoration  actions  can  be  identified, 
then  restoration  should  be  pursued. 
However.  NOAA  does  not  suggest  that 
each  and  every  injury,  regardless  of  its 
nature  and  scale,  should  be  pursued  in 
an  assessment.  Trustees  proceed  with  an 
assessment  when  the  information  on 
injury  is  adequate  to  justify  restoration. 

Comment:  Some  commenters 
suggested  that  the  acceptance  criteria  in 
the  CERCLA  rule  for  injuries  should  be 
adopted  in  this  rule.  Other  commenters 
did  not  understand  the  need  for 
acceptance  criteria,  which  were  viewed 
as  too  restrictive  and  narrow.  Another 
commenter  specifically  asked  that  the 
rule  make  the  assessment  consistent 
with  the  Archaeological  Resources 
Protection  Act  (ARPA),  16  U.S.C.  1361 
et  seq.,  or  at  least  incorporate  the  ARPA 
criteria. 

Response:  The  rule  does  not  list 
specific  acceptance  criteria  for  injuries 
per  se.  The  rule  does,  however,  include 
factors  aimed  at  achieving  meaningful 
restoration.  NOAA  believes  that  the  rule 
is  adaptable  and  will  allow  trustees  to 
select  die  injuries  and  assessment 
procedures  that  will  provide  reliable 
and  valid  information  to  determining 
appropriate  restoration.  Thus,  the 
assessment  process  described  in  the  rule 
should  be  flexible  enough  to  incorporate 
the  concerns  and  goals  of  ARPA. 

Demonstrating  Exposure  and  Pathway 

Comment:  Several  commenters  argued 
that  allowing  demonstration  of  exposure 
and  pathway  by  procedures  other  than 
field  procedures  would  allow  trustees  to 
claim  injury  without  leaving  their  desks. 
The  commenters  stated  that  the  rule 
should  require  trustees  to  show 
evidence  of  actual  exposure  and  a 
pathway.  Another  commenter,  however, 
suggested  that  trustees  might  use 
procedures  other  than  those  used  in  the 
field  to  demonstrate  exposure  and  a 
pathway,  if  envirorunental  conditions  or 
other  assumptions  are  comparable 
between  the  proposed  procediues  and 
the  actual  field  conditions.  Some 
commenters  suggested  that  the  phrase 
"plausible  pathway  '  be  changed  to 
■'reasonably  likely  pathway." 


Response:  Like  any  other  assessment 
procedure  used  under  this  rule, 
procedures  to  determine  exposiu'e  and 
pathway  must  meet  the  standards  for 
acceptable  procedures  in  §990.27.  Thus, 
the  most  appropriate  procedure  for  the 
circumstances  will  be  selected  by 
trustees,  and  NOAA  does  not  believe 
that  any  of  the  suggested  limitations  or 
qualifiers  are  necessary  in  the  rule. 

Focus  on  Services 

Comment:  Many  commenters  argued 
that  injury  assessment  should  focus  on 
the  services  provided  by  a  natural 
resource  rather  than  simply  the  natural 
resource's  physical,  chemical,  or 
biological  properties.  The  commenters 
noted  that,  given  that  ecosystems  need 
some  level  of  disturbance  to  maintain 
biological  diversity,  and  the  difficulty  in 
determining  recoverability  of  natural 
resources  since  natural  resource 
stability  does  not  exist,  adverse  effects 
to  natural  resources  that  cannot  be 
linked  to  services  provided  to  the  public 
or  the  overall  functioning  of  the 
population,  community,  or  ecosystem 
ought  not  be  considered  under  the  rule. 

Response:  OPA  states  that  trustees 
"shall  assess  natural  resource  damages" 
(section  1006(c))  and  that  these  damages 
are  "for  injury  to,  destruction  of,  loss  of, 
or  loss  of  use  of,  natural  resources" 
(section  1002(b)(2)(A)).  The  language  of 
OPA  clearly  does  not  indicate  a 
preference  for  services  over  natural 
resources. 

On  a  practical  basis,  the 
determination  of  recovery  is  possible,  as 
demonstrated  by  the  wealth  of 
information  on  this  topic  in  the 
literature  and  summarized  on  NOAA's 
restoration  guidance  document,  listed  in 
the  BibUography  at  the  end  of  the 
preamble.  Ecological  concepts  such  as 
stability,  although  not  static,  can  also  be 
reasonably  determined  and  thus  used  to 
define  recovery.  This  is  also  supported 
by  the  literature.  Thus,  contrary  to  the 
commenter's  position,  NOAA  maintains 
that  recovery  of  natural  resources,  as  a 
practical  matter,  can  and  must  be 
considered  in  order  to  fulfill  OPA's  goal 
of  making  the  environment  and  public 
whole. 

Panel  of  Experts 

Comment:  Some  commenters 
suggested  that  NOAA  establish  a  team  of 
experts  in  ecology  to  provide  a  better 
scientific  basis  for  determining  and 
quantifying  injury  to  natural  resources. 
These  commenters  also  had  specific 
concerns  with  the  use  of  certain 
procedures,  e.g.,  biomarkers.  and  the 
marmer  of  accounting  for  indirect 
effects. 


Response:  NOAA  does  not  believe  it 
is  necessary  at  this  time  to  convene  a 
panel  of  experts.  Instead,  the  standards 
for  procedures  provided  in  §  990.27 
should  address  the  concerns  about 
certain  procedures  on  a  case-by-case 
basis. 

Types  of  Injuries 

Comment:  Several  commenters 
suggested  that  the  rule  include  a  list  of 
pre-accepted  biological  and  non- 
biological  injuries  and  parameters  such 
as  reproductive  success  and  juvenile  or 
adult  survival.  The  commenters  stated 
that  the  rule  should  also  provide  a 
mechanism  to  modify  the  list  of 
accepted  injuries  as  new  information 
becomes  available.  These  same 
commenters  stated  that,  whether  or  not 
such  a  list  is  finalized,  the  rule  should 
allow  an  injury  to  be  determined  based 
on  a  discharge,  known  concentrations, 
and  literature  documentation  that  such 
substances  in  such  amounts  injure 
certain  natural  resources.  One 
commenter  suggested  the  rule  implies 
that  trustees  will  assess  injuries  that  do 
not  meet  some  unarticulated  threshold. 
The  commenter  stated  that  the  decision 
to  select  injuries  for  assessment  should 
be  left  to  the  discretion  of  the  trustees. 

Response:  The  rule  does  provide  that 
it  is  within  the  discretion  of  trustees  to 
select  subsets  or  representative  injuries 
and  parameters  from  the  suite  of  injuries 
and  parameters  to  include  in  the  injury 
assessment  and  restoration  plaiming. 
Rather  than  specify  discrete  categories 
for  limiting  this  scope,  e.g.,  recreational 
importance,  the  rule  encourages  a  focus 
on  accomplishing  meaningful 
restoration  by  identifying  factors  to 
consider  in  selecting  injuries  to  include 
in  the  assessment.  The  guidance 
document  on  injury  provides 
information  on  the  types  of  injuries  that 
may  result  from  incidents  involving  oil. 

Framework  for  Assessment 

Comment:  One  commenter  indicated 
that  the  rule  should  provide  a 
framework  that  is  interpretable  to  all 
trustees.  The  commenter  suggested  that 
the  ecological  risk  assessment  procedure 
would  greatly  facilitate  the  assessment. 

Response:  NOAA  believes  that  the 
rule  does  provide  a  comprehensible, 
logical,  and  straightforward  assessment 
procedural  framework.  The  general  logic 
of  ecological  risk  assessment  is  reflected 
in  the  assessment  process  in  the  rule. 
However,  NOAA  does  not  believe  that 
the  approach  typically  involved  in  risk 
assessment  is  appropriate  for  all,  or 
even  most,  incidents. 


Injury  Procedures 

Comment:  One  commenter  stated  that 
the  rule  should  more  clearly  state  that 
both  quantitative  and  qualitative 
procedures  may  be  used  in  an  injury 
assessment. 

Response:  Both  quantitative  and 
qualitative  procedures  are  available  to 
trustees  under  this  rule.  This  flexibility 
is  made  clear  in  the  discussion  of  the 
standards  for  acceptable  procedures  in 
§  990.27  and  in  the  definition  of  injury 
in  §990.30. 

Proceeding  With  the  Assessment 

Comment:  One  commenter  stated  that 
the  rule  requires  that  all  of  the  listed 
criteria  for  determining  injury  must  be 
met  before  trustees  may  proceed  with  an 
assessment.  The  commenter  noted  that 
it  might  not  be  feasible  to  have 
documented  all  the  criteria  at  this  point, 
thus  the  rule  should  simply  require  that 
trustees  "consider"  these  criteria  before 
proceeding  with  restoration  planning. 

Response:  The  conditions  in  the  rule 
are  intended  to  encourage  a  focus  on 
necessary  and  meaningful  restoration. 
Therefore,  proceeding  with  an 
assessment  at  this  stage  is  contingent 
upon  demonstrating  injury. 

Public  Involvement 

Comment:  Some  commenters  argued 
that  there  should  be  greater  public 
involvement  in  the  injury 
determination,  quantification,  and 
restoration  process  so  that  the  public 
will  be  allowed  to  participate  in  the 
selection  of  injuries  to  be  included  in 
the  assessment.  The  commenter  noted 
that  the  public  may  be  aware  of  injuries 
of  which  the  responsible  party  and 
trustees  are  unaware.  The  commenters 
stated  that,  if  the  public  input  is  to  be 
meaningful  and  comply  wi\h  OPA,  the 
public  must  be  given  a  formal  means  of 
involvement  throughout  the  process. 

Response:  The  rule  acknowledges  the 
value  of  involving  the  public  in  the 
assessment,  and  requires  that  trustees 
provide  opportunities  for  public 
involvement  after  making  the  decision 
to  develop  restoration  plans.  Additional 
opportunities  may  be  provided  at  any 
time  prior  to  this  decision  if  such 
involvement  facilitates  the 
decisionmaking  process  or  helps  to 
avoid  delays  in  restoration. 

Section  990.52 — Quantification 

Baseline  I 

Comment:  Some  commenters  stated 
that  the  rule  does  not  require 
quantification  relative  to  baseline. 
Commenters  noted  a  number  of 
difficulties  associated  with  determining 
baseline  for  quantification  purposes 


including  the  use  of  historical  data  that 
may  not  reflect  current  conditions  at  the 
site  of  the  assessment  and  the  need  to 
account  for  natural  variability  or 
confounding  influences  to  adequately 
compensate  for  injuries  without 
overestimating  the  injuries.  The 
commenters  also  pointed  out  that  non- 
equilibrium  systems  are  the  rule,  so 
baseline  may  be  difficult  to  define,  let 
alone  achieve.  Finally,  the  commenters 
also  noted  that  funding  is  rarely  if  ever 
available  for  establishing  baseline. 

Some  commenters  argued  that 
"quantification  should  focus  on  services 
rather  than  natiu-al  resources,  therefore 
baseline  should  be  defined  as  the  flow 
of  services  to  the  public  that  would  have 
existed  in  the  absence  of  the  incident. 

Response:  The  approach  for 
quantification  does  relate  injury  to 
baseline.  The  rule  acknowledges  the 
inherent  difficulties  in  collecting 
traditional  baseline  data  and  has  been 
expanded  to  encompass  other 
appropriate  types  of  data  for 
comparison.  Broadening  the  concept  of 
baseline  wall  allow  trustees  to  more 
appropriately  adapt  the  quantification 
approaches  to  the  circumstances  of  an 
incident.  NOAA  also  notes  that  strict 
reliance  on  services  is  neither  explicitly 
stated  nor  implied  under  OPA.  Thus, 
the  definition  of  baseline  and  its 
application  to  quantification  is  retained 
in  the  rule. 

Quantification  Approaches 

Comment:  A  number  of  commenters 
argued  that  the  rule  should  require 
quantification  of  the  reduction  in 
services  resulting  from  the  incident,  as 
required  in  the  CERCLA  rule.  Some  of 
the  commenters  stated  that  the 
dichotomy  of  measuring  the  change  in 
the  natural  resource  itself,  or  directly  in 
the  services  is  unnecessary  and  that 
only  the  measurement  of  reduced 
services  can  ser\e  as  a  predicate  for 
compensable  natural  resource  damages. 
Some  commenters  argued  that  NOAA 
should  adopt  acceptance  criteria  for 
injury  quantification,  such  as:  service 
reductions  must  be  linked  to  the 
discharge  and  the  natural  resource 
injury:  service  reductions  must  be 
measured  relative  to  baseline;  service 
reductions  must  be  measured  in  terms 
of  functions  provided  by  the  injured 
natural  resources,  not  the  physical 
quantities  or  qualities  of  the  natural 
resources;  and  measurements  of  service 
reductions  must  account  for  the 
presence  and  availability  of  substitute 
ser\'ices. 

Response:  The  rule  allows  trustees  to 
assess  the  injured  natural  resources 
directly  and/or  directly  assess  the  lost 
services  provided  by  injured  natural 


resources.  NOAA  believes  that  narrow 
restrictions  on  assessing  services  to 
humans  will  fall  far  short  of  fulfilling 
the  intent  of  OPA  to  make  the 
environment  and  public  whole.  NOAA 
believes  that  the  public  does  value  and 
benefit  from  productive,  functional,  and 
healthy  natural  resources,  habitats,  and 
ecosystems.  Neglecting  OPA's  mandate 
to  restore  that  which  was  injured  and 
substituting  natural  resources  on  a 
narrow, cost  and  human  use  basis  would 
result  in  real  degradation  of  the  natural 
resources.  Establishing  additional 
quantification  criteria  focusing  on 
human  services  would  be  inappropriate. 

Scale  of  Injury 

Comment:  One  commenter  stated  that 
quantification  should  be  limited  to  only 
those  injuries  necessary,  and  only  to  the 
degree  necessary,  to  develop 
appropriate  restoration  measures.  Some 
commenters  poinied  out  that  a 
consideration  of  the  extent  of  injuries 
should  not  be  restricted  to  the  physical 
boundaries  of  the  incident,  particularly 
where  natural  resources  at  risk  are 
highly  mobile  and  seasonal  in  their 
distributions. 

Response:  Quantification  is 
appropriate  where  injury  has  been 
determined  to  have  resulted  from  the 
incident.  Where  information  on  injury 
provided  by  quantification  procedures 
is  adequate  to  justify  restoration,  then 
restoration  actions  should  be  pursued. 
Also,  under  the  rule,  the  spatial  and 
temporal  extent  of  injury  is  not 
restricted  to  the  physical  boundaries  of 
the  incident  and  trustees  may  consider 
the  particular  characteristics  of  a  natural 
resource,  including  its  mobility,  in 
quantifying  injury. 

Committed  Services 

Comment:  Some  commenters 
requested  that  the  rule  allow  reduction 
in  service  flows  only  for  established  or 
"committed"  services  to  avoid 
speculative  recoveries. 

Response:  The  provisions  in  the  rule 
relating  to  quantification  of  services  lost 
relative  to  baseline  ensure  that 
speculative  recoveries  are  avoided. 

Injury  Quantification  Procedures 

Comment:  One  commenter  stated  that 
the  rule  should  call  for  field-based 
quantification  procedures,  including  a 
set  of  general  and  basic  standards  for 
quantifying  reductions  in  ser\'ices. 
Other  commenters  requested  that  the 
rule  provide  trustees  with  the  ability  to 
choose  one  or  any  combination  of 
quantification  procedures,  so  long  as 
there  is  no  double  recovery. 

Response:  NOAA  does  not  believe 
that  the  rule  should  prescribe  limited  or 
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specific  procedures  for  quantifying 
injury,  as  it  is  infeasible  to  determine 
the  universe  of  procedures  that  would 
be  appropriate  for  all  incidents.  Such  a 
limitation  would  prevent  trustees  from 
using  the  most  appropriate  procedure 
for  the  circumstances  of  the  incident, 
and  would  likely  prevent  use  or 
adaptation  of  procedures  to  provide 
quantification  information  that  is  useful 
in  restoration  scaling.  Instead,  the  rule 
provides  standards  in  §  990.27  for  use  in 
determining  appropriate  procedures. 
The  rule  does  allow  trustees  to  use  a 
combination  of  the  suggested 
quantification  approaches,  but  prohibits 
trustees  from  applying  injury 
quantification  procedures  in  a  manner 
that  would  result  in  double  recovery. 

Substitutes 

Comment:  One  commenter  argued 
that  the  rule  fails  to  r«quire 
consideration  of  substitutes  when  injury 
is  defined  in  terms  of  a  reduced 
population  as  opposed  to  a  broad 
enough  category  to  incorporate 
substitution. 

Response:  Substitution  is  not 
explicitly  identified  as  a  factor  in 
quantifying  injuries  because  it  is  only 
relevant  to  a  subset  of  injuries  or 
losses — those  that  relate  to  value 
flowing  from  behavioral  opportunities 
available  to  humans. 

Natural  Recovery 

Comment:  Several  commenters  stated 
that  the  requirement  for  estimating  the 
time  for  natural  recovery  may  be 
difficult  to  meet,  and  that  the  rule 
should  instead  call  for  this  estimate 
when  such  estimate  is  readily  available 
and  cost-effective,  and  when  no  primary 
restoration  is  likely  to  be  effective. 

Response:  NOAA  acknowledges  the 
difficulty  in  estimating  natural  recovery 
and  has  provided  the  necessary 
flexibility  to  trustees.  The  rule  has  been 
amended  to  provide  that  recovery  may 
be  estimated  quantitatively  or 
qualitatively,  depending  on  the 
circumstances  of  the  incident  and 
procedures  available  that  meet  the 
standards  for  procedures  under 
§990.27. 

Section  990.53    Restoration  Selection — 
Developing  Restoration  Alternatives 

General 

Comment:  Many  commenters 
supported  the  shift  in  focus  from 
monetization  of  damages  to  scaling  of 
restoration  actions.  These  commenters 
^ated  that  the  proposed  rule  properly 
places  the  focus  of  the  damage 
assessment  on  the  ultimate  goal  of  OPA 
to  restore  injured  natural  resources  and 


services,  and  incorporates  best  current 
practices  currently  being  used  by 
trustees  and  responsible  parties  to 
achieve  this  goal  in  an  expeditious 
manner.  However,  many  other 
commenters  raised  concerns  that  the 
scaling  approach  would  lead  to  delays 
and  increased  assessment  costs,  since 
trustees  would  undertake  studies  of  lost 
services  and  replacement  services,  and 
would  not  substantially  further  the  goal 
of  reducing  transaction  costs.  Other 
commenters  suggested  that  requiring 
trustees  to  quantify  all  damages  in  terms 
of  specific  restoration  actions  and  costs 
places  trustees  in  the  position  of  either 
settling  for  compensation  for 
immediately  apparent,  short-term  losses 
or  delaying  the  restoration  process 
while  waiting  for  long-term  injuries  to 
become  apparent.  One  commenter  noted 
that  the  public  will  not  be  served  in 
either  case;  therefore,  trustees  should  be 
allowed  to  recover  damages,  then 
determine  the  most  appropriate 
restoration  approach  over  time.  Another 
commenter  argued  that  as  accurate 
assessment  becomes  more  difficult  and 
costly,  less  scientific  rigor  will  be 
required. 

Response:  Trustees  are  required, 
under  section  1006(cl  of  OPA  (33  U.S.C. 
2706(c)l,  to  "develop  and  implement  a 
plan  for  the  restoration,  rehabilitation, 
replacement,  or  acquisition  of  the 
equivalent,  of  the  natural  resources 
under  their  trusteeship."  By  permitting 
a  variety  of  possible  restoration 
activities,  this  section  of  OPA  leaves  to 
the  trustees'  discretion  the 
determination  of  the  most  appropriate 
activity,  recognizing  the  legislative 
history's  indicated  preference  for 
restoration  over  acquisition  of 
equivalent  natural  resources.  All 
damages  recovered  must  be  spent  on 
some  restoration  activity.  Thus,  it  makes 
sense  that  evaluating  potential 
restoration  actions  provide  the  focus  of 
an  assessment.  It  does  hot  benefit  the 
natural  resources  or  the  public  if  monies 
are  collected  without  a  view  toward 
how  they  will  be  spent,  nor  whether 
sufficient  funds  have  been  collected  to 
implement  any  meaningful  action.  OPA 
is  not  about  collecting  money.  NOAA 
believes  that,  contrary  to  some 
comments,  the  restoration  approach  will 
generally  speed  restoration  and  avoid 
litigation,  by  alleviating  distrust  that 
claims  for  monetary  damages  are 
speculative  and  punitive.  Practical 
experience  in  implementing  the 
restoration  scaling  approach  in  past 
cooperative  assessments  has  led  NOAA 
to  the  belief  that  this  approach  is 
effective  in  significantly  expediting  the 
restoration  of  injured  natural  resources 


and  services,  and  that  the  benefits  to  the 
environment  and  public  do  not  come  at 
the  expense  of  increased  assessment 
costs.  While  trustees  now  must  assess 
replacement  services  in  addition  to  lost 
services  in  most  incidents,  NOAA 
believes  that,  in  general,  a  net  increase 
in  assessment  costs  will  not  result,  due 
to  both  the  cooperative  provisions  set 
forth  within  this  rule  and  the  removal 
of  the  requirement  that  trustees  estimate 
the  monetary  value  of  damages.  NOAA 
aho  believes  that  the  standards  for 
assessment  procedures  set  forth  in 
§  990.27(a)  of  the  rule  will  ensure  a 
sufficient  level  of  rigor  for  all 
assessments. 

Range  of  Alternatives 

Comment:  Some  commenters 
requested  guidance  on  what  might  be  an 
appropriate  range  of  restoration 
alternatives.  Other  commenters  noted, 
however,  that  the  rule  should  not 
require  the  development  and 
consideration  of  a  predetermined 
number  of  potentially  unreasonable 
alternatives. 

Response:  NOAA  does  not  agree  with 
the  commenters  who  recommended  a 
limit  on  the  range  of  aUematives 
trustees  should  consider.  Trustees 
should  consider  a  range  of  alternatives 
that  is  reasonable  for  the  incident  of 
concern,  and  the  specific  natural 
resources  injured.  The  rule  requires  that 
only  actions  that  are  feasible  and  legal 
be  considered.  The  range  of  feasible 
actions  may  vary  greatly,  depending  on 
the  types  of  injuries  suffered,  or  the 
nature  of  the  environment  or  habitat, 
among  other  things.  Guidance  on  the 
types  of  actions  and  how  they  might  be 
considered  is  provided  in  the 
Restoration  Guidance  Document, 
referenced  in  the  Bibliography  at  the 
end  of  this  preamble. 

Natural  Recovery  Alternative 

Comment:  Some  commenters 
suggested  that,  when  injuries  are  not 
extensive  or  are  short-term,  no 
restoration  actions  are  needed, 
therefore,  the  rule  should  more  strongly 
require  consideration  of  natural 
recovery.  Many  commenters  supported 
the  requirement  that  trustees  always 
consider  natural  recovery  as  an  option. 
Several  commenters  stated  that  the  rule 
should  adopt  a  preference  for  natural 
recovery. 

Other  conmienters  stated  that  the 
language  regarding  the  "no  action" 
alternative  is  confusing.  Another 
commenter  suggested  that  the  confusion 
over  the  terms  might  be  a  result  of  the 
different  objectives  of  OPA  and  NEPA. 

Several  commenters  stated  that  the 
rule  should  set  out  reasonable 


expectations  for  analysis  of  natural 
recovery,  especially  where  injuries  are 
evident  from  the  Preassessment  Phase 
investigations  and  feasible  restoration 
alternatives  exist.  These  commenters 
suggested  either  deleting  the 
requirement  to  evaluate  a  no  action 
alternative  or  making  it  optional. 

Response:  The  rule  requires  that 
natural  recovery  be  evaluated  as  a 
primary  restoration  action  in  every  case. 
"No  action"  refers  to  alternatives  in 
which  trustees  take  no  primary 
restoration  action  and  no  compensatory 
restoration  actions.  Natural  recovery, 
which  must  be  considered  for  each 
incident,  is  only  considered  under  the 
primary  restoration  component  of  the 
alternative  and  only  refers  to  direct 
restoration  involving  no  human 
intervention.  Trustees  have  the 
discretion  to  choose  any  combination  of 
primary  and/or  compensatory 
restoration  actions,  given  the 
circumstances  of  the  incident. 

Primary  Restoration 

Comment:  Many  commenters 
requested  that  the  rule  clarify  the 
distinction  or  relationship  between 
primary  and  compensatory  restoration. 
Another  commenter,  however, 
suggested  that  this  was  a  distinction 
without  any  significance.  Some 
commenters  interpreted  the  regulations 
to  allow  only  on-site,  in-kind  actions  in 
primary  restoration.  Some  commenters 
noted  that,  if  the  rule  is  interpreted  to 
limit  primary  restoration  to  actions 
focused  on  the  injured  natural  resources 
themselves,  and  to  relegate  replacement 
or  acquisition  actions  solely  to 
compensatory  restoration,  it  is 
inconsistent  with  OPA,  which 
authorizes  replacement  and  acquisition 
of  the  equivalent  as  measures  for 
primary  restoration.  Other  commenters 
noted  that  primary  restoration  could 
include  any  action,  whether  on-site,  off- 
site,  in-kind,  out-of-kind,  that  returns 
natural  resource  and/or  service  levels 
back  to  baseline  condition. 

Response:  NOAA  has  sought  to  clarify 
the  distinction  between  primary  and 
compensatory  restoration,  including 
specifying  explicitly  in  the  preamble 
discussion  of  the  definition  of 
"restoration"  that  primary  restoration 
may  include  on-site,  off-site,  in-kind, 
and/or  out-of-kind  restoration  actions 
that  return  injured  natural  resources  and 
services  to  baseline.  Actions  to  restore, 
replace,  rehabilitate,  or  acquire  the 
equivalent  of  injured  natural  resources 
or  services  may  be  considered  in 
evaluating  both  primary  and 
compensatory  restoration  actions. 

Comment:  Some  commenters 
suggested  that  primary  restoration 


should  attempt  to  make  the  pubUc 
whole  by  returning  net  services  to  the 
public  to  baseUne. 

Response:  NOAA  believes  that  in 
most  cases,  primary  restoration  alone 
will  not  be  sufficient  to  make  the 
environment  and  pubUc  whole.  When 
incidents  result  in  interim  lost  services, 
an  additional  compensatory  restoration 
component  will  be  necessary  to  fully 
compensate  for  injuries  to  trust  natural 
resources. 

Comment:  One  commenter  stated  that 
the  rule  should  require  a  hierarchy  of 
alternatives,  such  as  on-site,  in-kind; 
off-site,  in-kind;  and  off-site,  with 
substitute  natural  resources  or  services 
with  equivalent  economic  value. 

Response:  NOAA  does  not  support 
the  development  of  such  a  hierarchy, 
since  it  may  prevent  the  trustees  from   ■ 
selecting  and  implementing  the 
alternative  which  best  meets  the  criteria 
for  evaluation  of  alternatives  presented 
in  §  990.54(a). 

Acquisition  of  the  Equivalent 

Comment:  One  commenter  contended 
that  acquisition  of  the  equivalent  is 
inconsistent  with  the  stated  aim  of 
compensatory  awards  and  should  not  be 
considered.  The  commenter  questioned 
how  acquiring  the  equivalent  restores 
the  injured  natural  resources,  since  the 
effects  of  most  incidents  are  transient. 
Some  commenters  on  the  1994  proposal 
objected  to  the  ranking  of  restoration 
alternatives  whereby  acquisition  of  the 
equivalent  is  the  option  of  last  resort, 
especially  where  natural  resources  are 
subject  to  development  or  other 
pressures  (e.g.,  in  urban  areas).  The 
commenter  stated  that  trustees  should 
be  free  to  acquire  the  equivalent  even  if 
other  restoration  alternatives  are 
possible.  Some  commenters  stated  that 
the  goal  of  restoration  is  to  make  the 
public  whole  through  whatever 
alternatives  are  available  under  OPA, 
which  may  or  may  not  include  returning 
natural  resources  to  baseline. 

Response:  NOAA  contends  that,  in 
some  instances,  acquisition  of 
equivalent  natural  resources  or  services 
may  be  necessary  to  adequately 
compensate  the  environment  and 
public.  The  present  rule  does  not 
prevent  acquisition  of  the  equivalent 
even  in  the  presence  of  other  feasible 
alternatives. 

Restoration  of  Services 

Comment:  Several  commenters  argued 
that  restoration  alternatives  must  be 
formulated  and  evaluated  by  reference 
to  the  services  provided  by  the  injured 
natural  resource,  not  the  natural 
resource  itself.  Therefore,  the 
commenter  suggested  that  NOAA 


should  make  every  effort  to  clarify  that 
the  restoration  of  services  of  natural 
resources  refers  only  to  those  services  or 
functions  provided  to  society. 
Commenters  added  that  the  service- 
focus  is  needed  to  select  the  most  cost- 
effective,  rational,  and  efficient 
restoration  alternatives.  The 
commenters  argued  that  allowing 
trustees  to  choose  full  physical 
restoration  where  a  less  expensive 
alternative  can  fully  replace  the  services 
provided  by  the  natxual  resource  is 
contrary  to  the  goal  of  cost-effectiveness 
since  the  additional  expenditure 
required  for  full  physical  restoration 
provides  no  additional  benefit  to  the 
public.  Other  commenters  suggested 
that  a  natural  resource-based  approach 
could  result  in  overcompensating  the 
public. 

Response:  The  rule  focuses  all 
assessment  decisions  on  restoration,  and 
making  the  environment  and  public 
whole.  Primary  restoration  focuses  on 
the  injured  natural  resources 
themselves,  as  authorized  by  OPA's 
language  basing  liability  and  damages 
on  injuries  to  natiiral  resources 
themselves,  while  compensatory 
restoration  focuses  on  the  services  that 
are  lost  as  a  result  of  the  incident,  and 
which  are  not  compensated  for  by 
implementing  the  primary  restoration 
action.  Both  elements  must  be 
considered  in  designing  restoration 
alternatives.  Because  OPA  defines 
damages  to  include  both  the  cost  of 
restoration  and  diminution  in  value,  a 
focus  solely  on  natural  resources  or 
solely  on  services  risks 
undercompensating  the  environment 
and  the  public. 

Other  considerations 

Comment:  Several  commenters 
suggested  that  a  focus  on  "certain  key 
species  or  habitats"  may  lead  to 
controversy,  since  terms  are  not  defined. 
The  commenters  noted  that  there  is 
sufficient  guidance  in  the  quantification 
section  on  this  issue  and  that  these 
terms  are  not  needed.  However,  the 
commenters  suggested  that,  if  the  terms 
are  retained,  the  phrase  "key  services" 
should  be  added. 

One  commenter  suggested  that  there 
is  the  need  to  develop  procediures  that 
allow  for  non-predictable  attributes  of 
the  ecosystem.  The  commenter  noted 
that,  for  other  programs  requiring 
restoration,  a  poor  job  has  been  done  in 
the  past  of  documenting  restoration 
outcomes  needed  to  provide  data  for 
development  of  new  models. 

One  commenter  stated  that  the 
procedures  for  restoration  under  OPA 
are  unlikely  to  replace  injured  natural 
resources  because  of  inadequate 
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knowledge  on  critical  habitat  functions, 
long-term  success  and  the  lack  of 
procedures  to  assess  impacts  due  to 
multiple  stressors. 

Response:  The  final  rule  retains  the 
guidance  that  primary  restoration 
actions  that  return  key  natural  resources 
or  services  to  baseline  may  be  an 
appropriate  restoration  alternative  if,  for 
instance,  such  an  action  would  facilitate 
return  or  recovery  of  other  natural 
resources.  The  concept  of  key  services 
has  been  added  to  the  rule.  NOAA 
believes  that  the  rule's  requirements  to 
determine  standards  to  gauge  the 
success  of  restoration  actions,  and 
performance  criteria  to  measure  the 
progress  of  actions  in  achieving  goals 
and  success,  will  provide  the  types  of 
information  through  monitoring  that  the 
commenters  suggest  are  needed. 

Compensatory  Restoration 

Mandatory  Inclusion 

Comment:  Some  commenters  argued 
that  the  inclusion  of  compensatory 
restoration  should  be  required  in  all 
planning  efforts,  and  not  be 
discretionary.  Some  of  these 
commenters  stated  that  if  trustees  do  not 
include  compensatory  restoration 
actions,  they  should  include  a  written 
justification  for  compelling  reasons  of 
why  such  actions  were  not  included. 

Response:  The  rule  and  preamble 
have  been  revised  to  reflect  that  trustees 
must  consider  compensatory  restoration 
action  and  also  must  document  this 
decision  in  the  restoration  plan. 

General 

Comment:  Many  commenters  noted 
that  there  are  too  many  undefined 
terms,  e.g.,  "scarcity,"  "comparable," 
"equivalent."  used  in  the  compensatory 
restoration  provisions. 

Response:  NOAA  has  amended  the 
rule  to  require  that  the  relative  value  of 
injured  and  replacement  natural 
resources  and  services  be  evaluated, 
rather  than  scarcity  and  demand. 

Comment:  Several  commenters 
suggested  that  the  compensatory 
restoration  approach  seems  to  have  been 
structured  as  an  attempt  to  circumvent 
the  difficulties  in  accurately  measuring 
interim  lost  values.  However,  the 
commenters  stated  that  the  concepts  of 
compensatory  restoration  and  scaling  do 
not  address  the  defects  of  the  1994 
proposal  and  that  these  concepts  are 
based  upon  economically  and  legally 
unsound  assumptions  and.  therefore, 
fail  to  comply  with  the  statutory 
measure  of  damages. 

Response:  NOAA  has  put  forth  the 
revised  rule  with  the  intent  of 
expediting  restoration  of  injured  natural 


resources  and  services.  NOAA  believes 
that  the  compensatory  restoration 
approach  in  this  rule  is  technically  and 
legally  sound,  and  consistent  with  the 
language  and  intent  of  the  statute,  and 
more  appropriate  to  adequately  assess 
and  compensate  for  interim  losses  than 
previous  approaches. 

Concept  of  Compensatory  Restoration 

Comment:  Several  commenters  argued 
that  the  concept  of  compensatory 
restoration  creates  the  potential  for 
exaggerated  or  excessive  damage  awards 
and  will  enable  excess  money  to  be 
spent  on  natural  resource  projects 
without  hmitations.  Some  of  these 
commenters  argued  that  this  approach 
has  insufficient  constraints  on  the 
application  of  procedures,  which  may 
result  in  double  counting,  assessments 
beyond  the  scope  of  OP  A,  or  damages 
that  are  grossly  disproportionate  to  the 
value  of  the  natural  resources. 

Response:  NOAA  believes  that  the 
standards  provided  in  the  rule  for 
acceptable  procedures,  the  prohibition 
on  double  recovery,  and  the 
opportunities  for  public  review  and 
input  provide  constraints  sufficient  to 
avoid  the  problems  suggested  by  the 
commenters. 

Services  Eligible  for  Compensatory 
Restoration 

Comment:  Some  commenters 
suggested  that  the  rule  is  unclear  as  to 
what  types  of  services  would  be  eligible 
for  compensatory  restoration.  The 
commenters  stated  that  the  rule  should 
have  an  additional  section  that  would 
list  protocols  that  would  enable  trustees 
and  responsible  parties  to  easily 
ascertain  what  service  functions  were 
impaired  by  the  incident,  if  any,  and 
then  make  rational  decisions  about  what 
types  of  projects  would  serve  as 
adequate  restoration. 

Response:  NOAA  has  developed  draft 
guidance  documents,  listed  in  the 
Bibliography  at  the  end  of  the  preamble, 
that  directly  address  these  commenters' 
concerns.  These  guidance  documents 
will  be  finalized  after  the  rule  is  final. 
All  quantifiable  lost  services  for  which 
feasible  restoration  actions  can  be 
identified  are  compensable  under  the 
rule. 

Components  Included  Under 
Compensatory  Restoration 

Comment:  Some  commenters  noted 
that  the  rule  should  clarify  that 
compensatory  restoration  is  defined  as 
actions  to  make  the  environment  and 
public  whole  for  interim  losses.  Another 
commenter  noted  that  compensatory 
restoration  could  also  address  any 
additional  injury  associated  with  the 


incident.  On  the  other  hand,  another 
commenter  stated  that  interim  lost 
values  should  not  be  collected  by 
trustees  because  that  would  be  double 
recovery,  and  that  collection  of  these 
damages  should  be  allowed  only  if  there 
is  a  mechanism  for  distributing  those 
recoveries  to  the  group  injured  by  the 
incident. 

Some  commenters  noted  that  the  rule 
should  clarify  that  compensatory 
restoration  is  defined  as  actions  to  make 
the  environment  and  public  whole  for 
interim  losses.  Another  commenter 
noted  that  compensatory  restoration 
could  also  address  any  additional  injury 
associated  with  the  incident. 

Response:  In  order  to  make  the  public 
whole  for  the  resource  injuries,  it  is  not 
sufficient  to  ensure  that  the  resources 
are  returned  to  baseline  condition,  the 
public  also  must  be  compensated  for  the 
losses  from  the  time  of  the  injury  until 
full  recovery  of  the  resources.  For 
example,  when  beaches,  parks,  or 
fisheries  are  closed  and  natural  resource 
stocks  are  injured,  people  either  will 
lose  or  will  have  impaired  opportunities 
for  fishing,  hunting,  hiking, 
birdwatching,  and  other  activities.  OPA 
provides  that  the  measure  of  damages 
includes  recovery  of  the  costs  of 
restoring  natural  resources  and  services 
to  baseline,  plus  compensation  for 
interim  losses  (and  for  assessment 
costs).  These  recoveries  are  not  to  be 
distributed  to  affected  groups  or 
individuals,  rather  OPA  requires  that 
they  be  used  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources.  The 
recoveries  are  to  be  collected  and  spent 
on  natiu'al  resource  restoration  actions 
by  the  pubUc  agencies  managing  the 
natural  resources  in  trust  for  the  public. 

Private  parties  also  may  have  standing 
to  claim  for  private  losses  resulting  from 
a  particular  incident.  Double  recovery  is 
not  allowed  under  statute.  Public  and 
private  claims  are  for  logically  different 
categories  of  losses.  Specific  provisions 
are  articulated  in  the  rule  in  order  to 
avoid  double  recoveries. 

Comment:  Some  commenters  stated 
that  the  rule  should  not  allow  for 
recovery  of  any  private  losses  because  of 
the  potential  for  double  recovery.  These 
commeitters  noted  that  such  recoveries 
would  include  economic  rent,  private 
recreational  losses  (consumer  surplus), 
lost  commercial  revenue,  and 
government  revenues.  One  commenter 
stated  that  changes  in  economic  rent  as 
a  result  of  an  incident  are  too 
complicated  to  estimate  reliably  because 
of  changes  in  factor  costs  and  other 
prices.  Another  commenter  argued  that 
trustees  should  not  be  able  to  collect  for 
economic  rent  even  when  private 


parties  do  not  make  such  claims  because 
this  recovery  by  trustees  is  not  included 
within  the  language  of  OPA. 

Some  commenters  noted  that  the  final 
rule  should  include  the  "multiplier 
impact"  from  interim  losses  to  estimate 
the  true  loss.  These  same  commenters 
also  stated  that  the  final  rule  should 
consider  nationwide,  statewide,  and 
regional  assessments  to  account  for 
areas  affected  outside  the  direct  impact 
area. 

Another  commenter  suggested  that 
the  final  rule  should  clarify  the  factors 
that  may  weigh  into  a  natural  resource 
damage  assessment  involving 
subsistence  resources,  particularly 
nutritionally  and  culturally  critical,  as 
well  as  highly  regulated  natiu-al 
resources. 

Response:  The  preamble  discussion  of 
§  990.22  has  been  revised  to  provide 
trustees  with  detailed  guidance  in   . 
distinguishing  between  public  and 
private  economic  losses  in  order  to 
avoid  double  recovery.  Under  the 
valuation  scaling  approach,  trustees  are 
entitled  to  scale  restoration  actions 
based  on  the  total  diminution  in  value 
of  lost  or  diminished  services  from 
injured  public  trust  natural  resources 
not  recovered  by  a  private  party.  One 
component  of  this  total  diminution  in 
value  is  the  resulting  reduction  in 
economic  rent,  which  represents  the 
income  that  accrues  to  a  producer  as  a 
result  of  access  to  an  unpriced  natural 
resource.  The  procedures  identified  for 
calculating  economic  rent  are  well 
accepted  economic  procedures.  The 
rule,  in  §990.27,  provides  standards  for 
a  case-by-case  determination  of  reliable 
application  of  any  procedures  employed 
by  trustees. 

In  general,  private  parties  can  make 
claims  for  damages  under  common  law 
only  when  a  private  proprietary  interest 
has  been  injured  (with  an  exception 
under  admiralty  that  commercial 
fishermen  do  not  require  an  injury  to  a 
proprietary  interest).  These  claims  are 
generally  limited  to  "economic"  (i.e., 
financial)  losses.  This  restriction 
excludes  claims  for  lost  consumer 
surplus  attributable  to  impaired 
recreation.  See  Alaska  Sport  Fishing 
Ass'n  V.  Exxon  Corp.,  34  F.3d  769  (9th 
Cir.  1994)  (affirming  dismissal  of  private 
claims  on  behalf  of  approximately 
130,000  recreational  anglers  seeking 
compensation  for  the  Exxon  Valdez 
spill.) 

Ambiguities  could  arise  where 
impaired  recreational  uses  of  public 
natural  resources  are  linked  with  uses  of 
private  property  that  is  injured  due  to 
an  incident.  In  this  case,  the  trustees 
would  seek  full  recovery  occiu-  except 
for  those  losses  being  sought  by  private 


parties  so  that  double  recovery  did  not 
occur. 

The  loss  of  government  fees 
attributable  to  a  reduction  in 
government  services  as  a  result  of 
injuries  from  an  incident  are 
appropriately  elements  of  public  claims. 
On  the  other  hand,  the  changes  in 
expenditures  captured  by  the  multiplier 
effect  do  not  represent  public  losses.  For 
example,  when  an  incident  occurs, 
tourists  may  shift  the  location  of  their 
vacations  to  other  substitute  sites.  The 
loss  in  hotel  and  restaurant  business  at 
the  site  of  the  incident  will  have  a 
ripple  effect  on  suppliers  of  goods  and 
services  for  those  businesses.  The 
"multiplier  effect"  captures  the  second- 
and  later-round  losses  in  expenditures 
from  an  incident.  However,  the  shift  in 
tourist  expenditures  to  hotels  and 
restaurants  at  substitute  sites  (and  to 
substitute  activities)  will  bring 
comparable  gains,  with  a  comparable 
positive  multiplier  effect.  The  net 
impdct  will  be  zero  in  markets  in  which 
there  is  no  change  in  price  or  direct 
impairment  of  productive  capacity  as  a 
result  of  the  incident.  Consequently, 
public  claims  do  not  take  into  account 
shifts  in  expenditures  as  a  result  of  the 
incident.  Private  parties  may  be  able  to 
file  claims  for  such  losses. 

In  addressing  claims  for  subsistence 
losses  the  trustees  must  take  into 
account  all  of  the  services  provided  by 
the  injured  resources,  including 
nutrition  and  cultural/spiritual  values. 

Because  evaluation  oi  compensatory 
restoration  actions  requires  scaling  of 
the  natural  resources  or  services  lost 
and  linking  them  to  appropriate 
compensatory  restoration  actions,  there 
will  be  no  double  recovery  for  services 
restored  under  primary  restoration 
actions.  This  approach  should  also  ease 
concerns  over  speculative  injuries  being 
included  in  an  assessment,  as  only 
measurable  service  losses,  and  only 
public  losses,  will  be  included. 

Restorable  Natural  Resoiurces 

Comment:  Some  commenters  noted 
that  the  rule  should  not  limit  restoration 
to  "restorable"  natural  resources  or 
services  since,  fi-om  an  ecosystem  point 
of  view,  almost  any  injury  can  be 
redressed  at  least  in  part  even  if  the 
particular  services  or  site  cannot  be. 

Response:  NOAA  agrees  and  believes 
the  rule  is  sufficiently  flexible  to 
provide  compensation  for  those  natural 
resoiu^ces  or  services  that  are  not 
directly  restorable. 

Types  of  Compensatory  Actions 

Comment:  One  commenter  stated  that 
the  rule  should  require  that  lost  services 
and  the  replacement  services  be  truly 


equivalent  in  type  and  quality.  Other 
commenters,  however,  suggested  that 
trustees  may  also  consider,  when 
establishing  the  range  of  compensatory 
restoration  actions,  actions  that  provide 
comparable  injured  natural  resources 
and/or  services.  These  commenters 
noted  that  the  rule  is  unclear  whether 
trustees  may  examine  restoration 
options  that  provide  comparable 
services  in  those  cases  where  there  are 
sufficient  options  that  restore  same-type 
services.  The  commenters  suggested  that 
this  limitation  should  be  removed  and 
trustees  permitted  to  identify  and 
choose  any  restoration  options  since  a 
limitation  to  "same  or  comparable" 
services  is  too  narrow  given  the 
complexity  of  natural  ecosystems  and 
their  use  (and  nonuse)  by  humans.  One 
commenter  stated  that  the  division 
between  ecological  and  human  services 
is  blurry  and  that  in  planning 
restoration  of  lost  services,  it  is  often 
possible  to  restore  both  ecological  and 
human  services  through  the  same 
action.  Other  commenters  pointed  out 
that  the  rule  does  not  require  that  the 
selected  compensatory  restoration 
actions  will  have  any  cormection 
whatever  with  the  injured  natural 
resources. 

Response:  The  rule  states  that  trustees 
must  consider  compensatory  restoration 
actions  that  provide  services  of  the  same 
type  and  quality  and  comparable  value 
as  those  injured.  However,  if  a 
reasonable  range  of  actions  meeting 
these  criteria  is  not  available,  trustees 
are  afforded  the  flexibility  to  consider 
actions  that  provide  natural  resources 
and  services  of  comparable  type  and 
quality.  The  rule  also  develops  a  clear 
linkage  between  the  injured  natural 
resources  and  services  and  the  selected 
compensatory  action(s)  by  requiring  that 
trustees  develop  restoration  alternatives 
that  provide  services  of  the  same  or 
comparable  type  and  quality. 

Scaling 

Scaling  Primary  Restoration  Actions 

Several  commenters  suggested  that 
scaling  of  primary,  as  well  as 
compensatory,  restoration  will  be 
necessary. 

Response:  The  rule  has  been  revised 
to  provide  that  scaling  of  actions 
generally  applies  to  primary  restoration 
actions  that  involve  either  replacement 
or  acquisition  of  equivalent  natural 
resources  and/or  services. 

Scaling  Compensatory  Restoration 
Actions 

Inclusion  of  Passive  Use  Values 

Comment:  Some  commenters  stated 
that  the  heavy  reliance  on  services  for 
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scaling  may  result  in  passive  use 
services  and  services  flowing  from  the 
unique  character  of  a  natural  resource 
being  excluded  from  recoveries,  and 
that,  even  if  they  are  included,  the 
direct  restoration  approach  is  unlikely 
to  be  successful.  Some  commenters 
stated  that  passive  uses  should 
specifically  be  used  in  scaling  the 
restoration  actions. 

Some  commenters  noted  that  the  loss 
of  passive  values  should  be 
compensated  because  such  values 
represent  part  of  the  total  value, 
therefore  damages,  under  OPA.  Other 
commenters  noted  that  the  rule  should 
encourage  rather  than  discourage  the 
recovery  of  passive  values  in  order  to 
increiise  the  incentives  for  actions  to 
avoid  and  reduce  such  damages. 

Several  other  commenters  specifically 
argued  that  passive  use  values  should 
not  be  included  in  scaling  restoration 
actions,  primarily  because  such  values 
cannot  be  measured  reliably.  Other 
commenters  stated  that  including  such 
values  would  unreasonably  extend  the 
scope  of  potential  liability  for 
responsible  parties;  would  generate 
overstated  damage  claims,  and  would  be 
punitive.  Some  of  these  commenters 
argued  that  such  values  are 
inappropriate  for  compensation  because 
they  are  already  incorporated  into  the 
legal  requirements  and  compliance 
programs  of  OPA  and,  therefore, 
recovery  of  such  values  in  natural 
resource  damage  cases  would  result  in 
double  recovery.  Some  commenters 
stated  that  Congress  did  not  expressly 
provide  for  the  recovery  of  passive 
values  in  OPA  and  that  such  values  are 
overly  inclusive  and  unrealistic.  One 
commenter  suggested  that  passive  value 
loss  is  not  meaningful  within  the 
statute. 

Some  commenters  stated  that, 
generally,  incidents  involve  short-term, 
transitory  injuries,  therefore  recovery  for 
lost  passive  values  is  especially 
inappropriate  because  such  recoveries 
would  be  punitive. 

Some  commenters  noted  that  future 
effects  from  injuries  are  highly 
speculative  and,  in  the  case  of  small 
injuries,  insignificant;  therefore,  any 
passive  value  determinations  should  be 
reduced  to  real,  near-term  losses  if  they 
are  to  be  included  in  a  damage  claim. 
Other  commenters  pointed  out  that 
compensable  values  should  have  a 
maximum  recovery  period  for  the 
future.  One  commenter  suggested  that 
some  passive  values  involve  behavioral 
traces,  contrary  to  the  proposed  rule 
definition,  and  that  the  rule  should 
encourage  the  measurement  of 
observable  damages,  even  for  those  who 
do  not  directly  use  the  natural  resource. 


Other  commenters  suggested  that  such 
values  are  not  only  speculative,  but  are 
not  economic  in  nature. 

Response:  NOAA  believes  that  the 
flexibility  provided  by  the  range  of 
available  scaling  approaches  will 
prevent  the  public  from  lieing  deprived 
of  full  compensation.  By  allowing 
trustees  to  consider  restoration  actions 
providing  natural  resources  and  services 
of  comparable  type,  quality  and  value, 
the  rule  provides  a  means  for 
compensating  the  public  for  injuries  to 
unique  natural  resources,  even  in  cases 
where  direct  restoration  of  these  injured 
natural  resources  is  either  not  feasible  or 
fails  to  bring  the  injured  natural 
resources  and/or  services  fully  back  to 
baseline. 

NOAA  notes  that  there  is  a  general 
consensus  in  the  economic  community 
that  passive  use  values  exist.  Under 
OPA,  and  in  accordance  with  the  Ohio 
decision,  passive  use  values  may  be 
used  in  calculating  the  level  of 
compensation  necessary  to  fully 
compensate  the  public.  The  procedures 
used  to  quantify  passive  use  losses  are 
subject  to  the  same  standards  for 
acceptable  procediu-es  in  §  990.27  as  all 
other  procedxues  used  to  scale 
compensatory  restoration  actions. 
NOAA  recognizes  that  in  cases 
involving  temporary  injury,  individuals 
may  not  experience  a  significant  sense 
of  loss.  However,  there  are  cases  where 
the  death  of  individual  members  of  a 
species  may  cause  a  significant  loss  in 
passive  use  values  even  though  the 
species  levels  may  at  some  point  retiun 
to  baseline. 

Where  appropriate.  NOAA  supports 
the  inclusion  of  reliably  calculated 
passive  use  values  in  the  scaling 
process.  NOAA  notes  that  some  of  the 
commenters'  concern  about  inclusion  of 
passive  use  losses  may  have  been 
addressed  by  defining  compensation  for 
interim  losses  in  terms  of  the  cost  of 
compensatory  restoration  actions  rather 
than  as  the  value  of  interim  losses. 
Furthermore,  in  the  revised  format  for 
claims,  valuation  procedures,  including 
stated  preference  methods,  are  used  to 
make  relative  comparisons  between  the 
loss  and  the  compensatory  restoration 
action  gains,  rather  than  to  generate 
absolute  dollar  amounts  of  lost  value  for 
a  claim.  Scaling  compensatory 
restoration  actions  may  involve  a  single 
survey  eliciting  the  direct  resource-to- 
resource  trade-offs  between  the  injured 
natural  resources  and  potential 
compensatory  natural  resources.  In  this 
case  it  is  not  necessary  to  elicit  a 
monetary  value  for  natural  resources. 

Alternatively,  scaling  may  involve  a 
two-sided  calculation,  in  which 
measures  of  both  loss  due  to  injury  and 


gains  from  compensatory  restoration 
actions  are  estimated  separately.  Where 
valuation  procedures  are  employed,  the 
decision  as  to  the  appropriate  scale  of  a 
restoration  action  will  require  a  relative 
comparison  of  the  loss  in  value  and  the 
potential  gains  in  value.  NOAA 
recommends  that,  where  feasible, 
trustees  should  use  the  same  or  similar 
valuation  procedures  for  both  sides  of 
the  calculation  in  order  to  reduce  the 
possibility  of  bias  in  the  scaling 
calculations. 

Inclusion  of  Nonmeasurable  Functions 

Comment:  Some  commenters  stated 
that  the  rule  should  include 
nonmeasurable  functions  provided  by 
natiu'al  resources,  allowing  for 
subjective  assessments  by  trustees  in 
determining  the  value  of  such  losses. 
One  of  these  commenters  specifically 
requested  that  the  rule  acknowledge  the 
spiritual,  cultural,  and  religious  nature 
of  services  unique  to  tribes.  Some 
commenters  argued  that  full 
consideration  must  be  given  to  all  of  the 
natural  resource  services,  whether  they 
are  of  direct  human  use  or  not. 

Response:  The  rule  does  not  limit  the 
range  of  services  to  be  included  in 
scaling  compensatory  restoration 
actions,  except  to  the  extent  that  the 
procedures  used  to  assess  service 
injuries  and  scale  compensatory 
restoration  meet  the  standards  presented 
in  §990.27. 

Need  for  Guidelines  in  Conduct  of 
Scaling 

Comment:  Many  commenters 
suggested  that  the  rule  should  contain 
guidelines  for  the  scaling  approach  and 
procedures  in  the  rule.  Several 
commenters  argued  that  economic 
valuation  procedures  are  not  sufficiently 
accurate  or  reliable  at  this  time  to  allow 
trustees  to  make  the  comparison  of 
services  gained  to  services  lost  in  a 
reliable  way  in  many  cases.  Some 
commenters  noted  that  detailed 
guidance  is  necessary  to  expedite 
damage  claims  and  to  avoid  lengthy  and 
expensive  litigation. 

Some  commenters  stated  that 
experimental  and/or  unreliable  scaling 
procedures  should  not  be  accorded  the 
rebuttable  presiunption  under  the  rule. 
Several  commenters  argued  that  the 
absence  of  standards  would  allow  the 
rebuttable  presumption  for  any 
valuation  procedure,  no  matter  how 
poorly  structured,  including  unnamed 
procedures  that  the  trustees  believe  are 
appropriate.  Therefore,  some  of  these 
commenters  stated  that  the  rule  should 
clearly  define  whf  t  "valid"  and 
"reliable"  mean  with  regard  to 
assessment  procedures.  The 
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commenters  also  suggested  that  trustees 
who  choose  to  use  new  or  unorthodox 
procedures  should  be  required  to 
demonstrate  that  these  procedures 
provide  comparable  or  higher  levels  of 
validity  and  reliability  than  the 
procedures  previously  recognized  by 
NOAA. 

Several  other  commenters,  however, 
supported  the  decision  to  remove 
specific  guidance  on  procedures  from 
the  rule  and  place  them  in  guidance 
documents.  These  commenters  argued 
that  the  rule  should  not  establish 
premature  or  overly  prescriptive 
procedural  requirements  for  any 
economic  or  natural  science  procedure, 
since  such  procedures  are  the  subject  of 
research  and  refinement. 

Response:  NOAA  notes  that  the  rule 
has  been  revised  to  provide  a  set  of 
standards  in  §  990.27  with  which  to 
judge  all  procedures  under 
consideration,  as  well  as  factors  to 
consider  when  selecting  among  those 
procedures.  Assessments  using 
procedures  that  meet  these  standards 
may  receive  the  rebuttable  presumption, 
if  they  are  otherwise  performed  in 
accordance  with  the  rule.  In  addition, 
NOAA  is  considering  the  development 
of  a  separate  guidance  document  on 
resource-to-resource,  service-to-service, 
and  valuation  scaling  procedures. 

Choice  of  Resource-to-Resource  and 
Service-to-Service  vs.  Valuation  Scaling 
Approaches 

Comment:  Many  commenters  opposed 
mandating  the  use  of  the  service-to- 
service  scaling  approach  for  restoration 
options  providing  the  "same  type  and 
quality"  of  services  subject  to 
"comparable  scarcity  and  demand 
conditions."  These  commenters  state 
that  this  requirement  restricts  the 
flexibility  of  trustees  in  an  assessment. 
The  commenters  stated  that  the 
restriction  is  unworkable,  given  the  lack 
of  direction  as  to  what  constitutes 
"same  type  and  quality"  and 
"comparable  scarcity  and  demand 
conditions."  The  commenters  stated 
that  trustees  should  be  allowed 
maximum  flexibility  in  selection  of  the 
most  efficient  assessment  procedure. 
Some  commenters  pointed  out  that  the 
requirement  of  service-to-service  for  any 
portion  of  restoration  where  in-kind 
natural  resources  or  services  are  feasible 
will  in  some  cases  present  difficulty  in 
application  of  valuation  procediu-es  for 
remaining  portions  of  a  claim  due  to 
problems  of  double  counting  or 
indivisible  losses  and  gains.  The 
commenters  argued  that  the  selection  of 
procedures  should  be  based  on  factors 
such  as  reasonable  cost,  validity, 
reliability  and  incident  specific 


considerations,  which  will  not  always 
favor  the  use  of  service-to-service 
scaling  over  valuation.  The  commenters 
pointed  out  that  OPA  defines  the 
measure  of  damages  to  include 
"diminution  in  value"  to  the  public; 
therefore.  NOAA's  authority  to  preclude 
trustees  from  assessing  diminution  in 
value  in  monetary  terms  is  questionable. 
Some  of  these  commenters  argued  that 
the  service-to-service  approach  is  not 
yet  well  developed,  especially  in  the 
areas  of  human  uses.  However,  the 
commenters  pointed  out  that  economic 
procedures  have  been  well  developed 
and  frequently  relied  upon  and  should 
be  accorded  equal  weight  in  the  rule. 

Some  commenters  noted  that  the  rule 
does  not  clearly  specify  when  trustees 
should  use  the  service-to-service  instead 
of  the  valuation  scaling  approach. 

Response:  NOAA  agrees  with  the 
comments  recommending  elimination  of 
the  requirement  to  use  a  resource-to- 
resource  or  service-to-service  scaling 
procedure  when  determining  the  scale 
of  a  compensatory  restoration  action 
that  provides  natural  resources  and/or 
services  that  are  of  the  same  type  and 
quality  and  are  subject  to  comparable 
natural  resource  scarcity  emd  demand 
conditions  as  those  lost.  Consequently, 
NOAA  has  modified  the  rule  to 
maximize  the  trustees'  flexibility  in 
choosing  the  most  appropriate  scaling 
approach.  The  trustees  must  now 
consider,  but  are  not  required  to 
implement,  a  resource-to-resource  or 
service-to-service  approach  for  actions 
that  provide  natural  resources  and/or 
services  of  the  same  type  and  quality, 
and  of  comparable  value  to  those  lost. 
NOAA  also  has  replaced  the  phrase 
"comparable  scarcity  and  demand"  with 
"comparable  value."  The  rule  requires 
that  the  relative  value  of  injured  and 
replacement  natural  resources  and  ' 
services  be  evaluated. 

Use  of  Public  Natural  Resources  for 
Restoration  Actions 

Comment:  Some  commenters  argued 
that  the  compensatory  restoration 
approach  would  transfer  to  the  polluter 
for  free  the  consumer  surplus  provided 
by  public  natural  resources.  The 
commenters  stated  that  many  public 
goods  and  natural  resources  provide  a 
public  benefit  in  excess  of  the  cost  of 
maintaining  them.  The  commenters 
pointed  out  that  a  restoration-based 
approach  is  preferable  to  industry 
because  it  focuses  on  the  cost  of 
restoring  an  injury,  rather  than  the  value 
of  the  injury;  that  the  difference 
between  these  two  figures  is  the  surplus 
value  inherent  in  the  natiu-al  resource. 
Therefore,  the  commenters  argued  that 
the  responsible  party  pays  the  "cost," 


the  "surplus"  is  contributed  and  the 
appropriate  "value"  is  achieved.  The 
commenters  stated  that  the  rule  must  be 
amended  to  require  restoration  actions 
of  a  magnitude  that  create  a  net  benefit 
(i.e.,  subtracting  the  pre-existing  value) 
equal  to  the  injury. 

Response:  Tne  rule  does  require  that 
restoration  actions  create  comparable 
benefits  to  those  that  were  lost  due  to 
the  injury.  NOAA  agrees  that  trustees 
should  only  count  the  incremental 
benefits  created  by  a  restoration  action. 
For  example,  if  an  action  is 
rehabilitating  a  wetland  currently 
functioning  at  50%  effectiveness,  only 
the  incremental  improvements  beyond 
50%  should  be  taken  into  account. 
Trustees  also  should  carefully  consider 
the  opportunity  costs  associated  with 
the  use  of  public  natural  resources  for 
compensatory  restoration  actions.  For 
example,  if  the  restoration  action  is  to 
transform  land  currently  in  upland  use 
into  marsh,  the  opportunity  cost  of 
forgoing  the  previous  upland  uses  needs 
to  be  taken  into  account. 

Consideration  of  Economic  Benefits 

Comment:  One  commenter  suggested 
that  scaling  should  also  consider  the 
economic  benefits  resulting  from  the 
incident. 

Response:  The  economic  benefits 
resulting  from  incidents  will  accrue 
primarily  to  individuals  and,  in  most 
cases,  will  represent  transfer  payments 
rather  than  net  social  benefits.  For 
example,  whereas  hotels  in  the  area  of 
an  incident  may  lose  toiu-ist  business, 
hotels  in  a  substitute  location  may  incur 
gains  comparable  to  the  on-site  hotel 
losses.  Just  as  losses  to  private  parties 
are  not  included  in  the  trustees'  claim, 
neither  should  private  gains  be 
included. 

Use  of  Semie  Procedure  to  Measure 
Injured  and  Replacement  Natural 
Resources/Services 

Comment:  Several  commenters  argued 
that  the  same  procedure  should  be  used 
tq  measure  the  value  of  losses  and  value 
of  benefits  of  restoration.  One 
commenter  pointed  out  that  the  use  of 
different  assessment  procedures  for  the 
same  injury  or  loss  would  make  it 
impossible  to  adjust  accurately  for  bias 
and  that  the  rule  should  require  that 
trustees  use  procedures  that  are  not 
subject  to  upward  bias. 

Response:  NOAA  agrees  that,  where 
feasible,  use  of  the  same  procedure  to 
measure  the  value  of  injuries  and 
benefits  is  recommended  to  reduce  the 
opportunity  for  introducing  bias  in  the 
scaling  of  compensatory  restoration. 
However,  NOAA  believes  that  requiring 
trustees  to  use  the  same  procedures  to 
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measure  the  value  of  injuries  and 
benefits  is  overly  restrictive,  since  such 
a  requirement  may  preclude  trustees' 
abiUty  to  apply  revealed  preference 
procedures  (i.e.,  procedures  based  on 
data  on  use  of  natural  resources)  in  a 
range  of  circumstances.  Revealed 
preference  methods  can  only  be  used  to 
value  natural  resources  and 
opportunities  to  use  natural  resources 
with  characteristics  that  fail  within  the 
range  of  currently  existing  natural 
resources  and  use  opportunities. 
Consequently,  though  it  may  be  feasible 
to  value  lost  recreational  use  of  a 
particular  natural  resource  with  a 
revealed  preference  method,  such  as  the 
travel  cost  model,  it  will  not  be  feasible 
to  evaluate  the  benefits  of  a  proposed 
compensatory  restoration  action  if  its 
attributes  are  outside  of  the  range  of 
what  is  currently  available.  For 
example,  if  there  are  no  dune  walkways 
at  regional  beaches  it  will  not  be  feasible 
to  value  a  restoration  action 
constructing  a  dune  walkway  with 
revealed  preference  methods.  NOAA 
believes  that  the  issue  of  bias  is 
addressed  by  the  requirement  in 
§  990.27(a)  requiring  assessment 
procedures  to  be  reliable  and  valid  for 
the  particular  context. 

Discretion  to  Use  Valuation  Procedures 

Comment:  Several  commenters  argued 
that  the  rule  gives  virtually  unbounded 
discretion  to  the  trustees  with  regard  to 
valuation  procedures.  The  commenters 
were  concerned  that  valuation  "sneaks 
in  the  back  door"  through  the 
restoration  planning  process  by 
allowing  the  option  to  value  lost 
services  while  not  valuing  the  services 
gained. 

Response:  NOAA  believes  that  the 
conditions  under  which  the  trustees 
may  employ  the  valuation  scaling 
approach  are  sufficiently  specified  in 
§  990.53(d).  Under  the  valuation  scaling 
approach,  trustees  explicitly  or 
implicitly  measure  the  value  of  both  the 
natural  resources/services  lost  and 
natural  resources/ services  provided  by 
the  selected  restoration  action(s).  The 
one  exception  is  when  the  valuation  of 
the  replacement  natural  resources/ 
services  cannot  be  performed  within  a 
reasonable  time  frame  or  at  reasonable 
cost,  but  the  valuation  of  natural 
resources/ services  lost  is  practicable. 

Comment:  Some  commenters 
requested  clarification  as  to  what 
conditions  invoke  the  "unreasonable 
cost"  exception  in  which  trustees  may 
use  the  interim  loss  in  value  to  scale  the 
restoration  claim,  rather  than  scaling  the 
action  by  demonstrating  that  an  action 
of  the  chosen  size  will  provide  benefits 


equal  to  the  interim  losses  from  the 
injury. 

Response:  Assessment  costs  are 
deemed  to  be  unreasonable  if  trustees 
fail  to  follow  the  guidance  provided  in 
the  rule.  For  example,  the  additional 
costs  of  a  procedure  must  be  related  to 
the  information  expected  to  be  gained 
with  that  procedure,  as  provided  in 
§990.27  of  the  rule.  These  standards  are 
intended  to  avoid  excessive  costs  in  an 
assessment. 

Comment:  Several  commenters 
pointed  out  that  the  rule  does  not,  but 
should,  explicitly  provide  for  the  use  of 
valuation  procedures  when  a 
responsible  party  challenges  the  cost  of 
service-to-service  restoration  as 
disproportionate  to  the  value  of  the 
damages. 

Response:  Section  990.14(c)(5)  allows 
responsible  parties  to  request 
assessment  procedures  other  than  those 
selected  by  the  trustees,  if  they  follow 
the  procedures  for  making  the  request  in 
§  990.14(c)(5)  and  the  alternative 
procedures  meet  the  standards  for 
acceptable  procedures  provided  in 
§990.27. 

Comment:  Several  commenters  argued 
that  the  responsible  party  should  not 
have  the  unilateral  right  to  require 
economic  valuation  of  restoration 
options.  The  commenters  noted  that 
such  an  option  would  result  in  the 
responsible  party  having  more  rights 
than  the  trustees  to  choose  assessment 
procedures,  which  would  be  improper 
and  unfair.  The  commenters  stated  that 
the  trustees,  in  all  cases,  should  have 
the  right  to  use  valuation  procedures. 

Another  commenter  argued  that  the 
option  for  the  responsible  party  to 
request  a  more  specific  procedure 
contravenes  OP  A,  which  requires 
trustees  to  perform  assessments, 
advance  costs,  file,  and  establish  claims 
for  diunages. 

Response:  The  rule  has  been  revised 
to  allow  the  trustees  to  reject  the 
responsible  parties'  proposed  alternate 
assessment  procedures  if  they  do  not 
meet  the  criteria  specified  under 
§  990.14  (c)(5)(iii),  and  thus  the 
requirements  for  acceptable  procedures 
described  in  §  990.27. 

Discounting  and  Uncertainty 

Addressing  Uncertainty 

Comment:  Several  commenters  stated 
that  trustees  should  be  required  to 
address  uncertainties  in  measures  of 
losses  and  gains  as  a  separate  matter 
from  discounting.  Some  of  these 
commenters  suggested  addressing 
uncertainties  using  a  Monte  Carlo 
framework.  The  commenters  pointed 
out  that  differences  in  discount  rates  are 


driven  by  financial  risks,  which  are 
unrelated  to  uncertainties  in  measuring 
lost  or  replacement  service  flows.  The 
commenters  stated  that  the  use  of  risk- 
adjusted  discount  rates  should  be 
eliminated  from  the  rule. 

Other  commenters,  however, 
suggested  that  the  language  "must 
address  the  uncertainties  associated 
with  the  predicted  consequences  of  the 
alternative"  should  be  revised  to  read 
"should  address  when  possible  in  a 
valid  manner." 

Response:  NOAA  agrees  that,  where 
feasible,  the  trustees  should  use  risk- 
adjusted  measures  of  losses  and  gains, 
in  conjunction  with  a  riskless  rate  of 
discount  reflecting  the  social  rate  of 
time  preference  for  natural  resources. 
However,  in  cases  where  the  streams  of 
losses  and  gains  cannot  be  adequately 
adjusted  for  risks,  trustees  should  use  a 
discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate.  NOAA  agrees  that  in  some  cases, 
Monte  Carlo  analysis  may  be  an 
appropriate  approach  to  addressing 
uncertainties.  The  discount  rate 
employed  in  a  scaling  application  is  to 
reflect  the  social  rate  of  time  preference 
for  the  injured  and  replacement  natural 
resources  and/or  services.  Because  of 
the  difficulty  in  determining  the  rate  of 
time  preference  for  goods,  such  as 
natural  resources,  that  are  not  generally 
sold  in  a  market,  a  real  rate  of  3%  is 
recommended  as  a  riskless  rate,  unless 
justification  is  presented  for  a  rate  more 
appropriate  for  the  specific  context. 

Use  of  "Over-Compensation" 

Comment:  One  commenter  questioned 
the  amount  of  "over-compensation"  that 
should  be  included  in  the  restoration 
plan  as  a  contingency  for  possible  lack 
of  restoration  action  success.  The 
commenter  suggested  that  such  over- 
compensation could  be  used  to  account 
for  restoration  aspects  that  do  not 
produce  the  expected  results  or  fail 
completely.  The  conmienter  suggested 
that  responsible  parties  would  agree  to 
over-compensation  if  doing  so  would 
provide  absolute  closure  for  the 
responsible  party. 

Response:  This  comment  basically 
restates  the  requirement  in 
§  990.53(c)(4j  that  trustees  must 
evaluate  the  uncertainties  associated 
with  the  projected  consequences  of  the 
restoration  action.  The  selected 
restoration  action(s)  should  be  scaled  to 
incorporate  the  reasonable  range  of 
uncertainty  associated  with  the  level  of 
natural  resources/services  that  will  be 
provided  by  the  action(s). 
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Bounds  on  discount  rates 

Comment:  Several  commenters 
suggested  that  the  rule  should  place 
some  bounds  on  an  appropriate 
discount  rate  for  societal  time 
preference.  These  and  other  commenters 
also  requested  guidance  on  risk  and 
uncertainty. 

One  commenter  suggested  that,  in  the 
case  where  services  will  be  lost  or 
interrupted  for  a  relatively  short  period 
of  time,  trustees  should  use  the  OMB 
projected  rates  of  return  on  20-year  U.S. 
Treasury  bills,  rather  than  a  long-term 
average  of  past  rates.  The  commenter 
noted  that  a  long-term  average  may  be 
unduly  influenced  by  unusually  high  or 
low  past  rates  arising  from  past 
economic  circumstances  not  applicable 
to  the  period  in  question.  The 
commenter  suggested  that,  should  the 
final  rule  mandate  a  long-term  average, 
trustees  should  calculate  that  average  as 
a  moving  average  to  give  more  weight  to 
recent  rates.  The  commenter  also 
recommended  that,  in  the  event  that  the 
damages  must  be  estimated  for  an 
extended  period,  the  most  distant 
projection  available  from  OMB  be  used. 
Finally,  the  commenter  suggested  that 
the  discount  rates  for  HEA  should  be 
real,  after-tax,  riskless  rates. 

Some  commenters  suggested  that  a 
discussion  should  be  placed  in  the 
preamble  that  describes  a  discount 
range  of  3%  to  7%  as  generally 
reasonable  for  most  future  benefits 
associated  with  restoration  actions,  and 
a  range  of  0%  to  3%  for  discount  rates 
associated  with  natural  resource  and/or 
service  losses.  The  commenters  stated 
that  it  is  appropriate  to  discount  future 
losses  at  a  very  low  rate,  if  at  all. 

Some  commenters  suggested  that  the 
procedure  for  determining  a  discount 
rate  should  reflect  the  guidelines  for 
water  resource  projects  since  those 
projects  provide  a  much  closer  analogy 
to  natural  resource  damage  assessments 
than  the  lease-purchase  or  benefit/cost 
and  cost-effectiveness  analysis  currently 
in  use. 

Response:  For  scaling  restoration 
actions,  the  appropriate  rate  of  discount 
is  the  social  rate  of  time  preference  for 
the  injured  natural  resources,  i.e.,  the 
rate  at  which  society  is  willing  to  trade 
off  natural  resources  during  the  period 
of  the  incident  for  natural  resources 
during  the  period  of  restoration  action. 
NOAA  is  recommending  that  use  a  3% 
discount  rate  as  a  proxy  for  the  social 
rate  of  time  preference  (unless 
justification  for  a  more  appropriate  rate 
is  presented). 

Because  the  public  use  of  natural 
resources  does  not  occur  primarily 
through  private  market  transactions, 


consumers  do  not  necessarily  adjust 
their  inter-temporal  consimiption  of 
natural  resources  in  response  to  the 
relevant  intertemporal  financial  trade- 
offs available  to  them,  as  represented  by 
the  U.S.  Treasury  rates.  U.S.  Treasury 
rates  (both  realized  and  projected  future 
rates)  have  been  relatively  volatile  over 
the  last  few  years,  even  for  long-term 
rates.  There  is  no  particular  reason  to 
assume  that  the  volatility  of  the 
observed  financial  rates  carries  over  to 
the  social  rate  of  time  preference  for 
these  non-marketed  goods. 

NOAA  is  considering  the 
development  of  a  separate  guidance 
document  on  resource-to-resource, 
service-to-service,  and  valuation  scaling 
procedures  that  would  address  issues 
pertaining  to  discounting,  risk,  and 
uncertainty  in  greater  detail. 

Comment:  One  commenter  also  stated 
support  for  the  use  of  state  and  tribal 
borrowing  rates  in  calculation  of  present 
value  of  assessment  costs.  This 
commenter  agreed  with  the  use  of 
discount  rates  that  represent  the  yield 
on  recoveries  available  to  the  trustees. 
Several  commenters  noted  that,  when 
the  state  is  the  lead  administrative 
trustee,  the  corresponding  state 
borrowing  rate  should  be  used  as  the 
discount  rate  instead  of  the  U.S. 
Treasury  rate. 

Response:  NOAA  supports  the  use  of 
state  or  tribal  rates  where  appropriate. 
However,  designation  of  the  lead 
administrative  trustee  is  primarily  an 
administrative  decision  and  should  not 
substantively  affect  the  choice  of  an 
appropriate  discount  rate,  except  to  the 
extent  that  it  affects  the  yield  on 
recoveries  available  to  trustees. 

Discounting  and  HEA 

Some  commenters  suggested  that  the 
rule  should  clarify  the  role  of  discount 
rates  in  HEA.  The  commenters  stated 
that  the  rule  should  explicitly  state  the 
assumptions  that  the  imit  dollar  value  of 
forgone  services  equals  the  unit  dollar 
value  of  the  restoration  services  and 
these  dollar  values  do  not  change  over 
time,  in  order  for  financial  discount 
rates  to  be  appropriate  in  HEA  models. 

Response:  NOAA  does  not  disagree 
with  the  substance  of  these  comments, 
but  believes  that  such  a  level  of  detail 
regarding  specific  procedures  is  most 
appropriately  included  in  guidance 
documents,  rather  than  the  rule  itself. 

Sensitivity  of  Scale  to  Discount  Rate 
Choice 

Comment:  Some  commenters  noted 
that  the  choice  of  discount  rate  is  largely 
responsible  for  the  resulting  size  of  the 
compensatory  restoration  action. 


Response:  The  sensitivity  of  the  scale 
of  compensatory  restoration  action  to  a 
given  discount  rate  will  depend  on  the 
relationships  among  a  number  of  factors 
including,  but  not  Umited  to,  the 
duration  of  the  injury,  the  time 
necessary  for  the  compensatory 
restoration  action(8)  to  provide  full 
service  flows,  and  the  lifespan  of  the 
compensatory  restoration  action(s). 

Choice  of  Appropriate  Inflation  Index 

Comment:  One  commenter 
recommended  using  the  Gross  Domestic 
Product  (GDP)  deflator  when  the 
adjustment  is  being  made  to  determine 
the  present  value  of  future  restoration 
costs  or  when  a  stream  of  future  service 
flows  is  being  discounted,  and  using  the 
Consumer  Price  Index  when  lost 
consumer  siuplus  requires  discounting. 
The  commenter  stated  that  when  a  clear 
distinction  cannot  be  drav«i,  the  GDP 
deflator  should  be  used  because  it  is 
more  general. 

Response:  NOAA  believes  that  this 
structure  for  scaling  restoration  actions 
is  generally  acceptable  and  consistent 
writh  the  rule  language.  However,  by 
definition,  a  quantity  of  services  is 
already  in  real  terms.  Quantities  of 
services  generally  will  not  need 
adjustment  with  a  price  index  because 
they  only  appear  in  the  scaling 
calculation,  which  vdll  generally  be 
carried  out  in  real  terms  (with  a  real 
discount  rate).  For  purposes  of 
calculating  restoration  costs,  more 
specific  indices,  such  as  construction 
and  employment  cost  indices,  may  be 
used  where  appropriate  and  available. 

Section  990.54    Restoration  Selection — 
Evaluation  of  Alternatives 

Selection  Criteria  for  Alternatives 

Comment:  Many  commenters  had 
suggestions  for  revisions  to  the  selection 
criteria  for  restoration  alternatives. 
These  commenters  argued  that  the 
selection  criteria  in  the  rule  provide  no 
overall  standard  for  selection  of 
alternatives.  Some  commenters 
suggested  that  without  standards  for 
evaluating  and  selecting  restoration 
alternatives,  there  are  no  meaningful 
bounds  on  responsible  party  liability. 

Other  commenters.  however,  argued 
that  the  rule  should  establish  no  specific 
"weight"  for  any  of  the  selection  factors, 
that  such  a  requirement  would  limit  the 
flexibility  required  for  restoration  and 
could  undermine  the  validity  of  the 
whole  process.  One  commenter  stated 
that  the  requirement  to  minimize 
damages  is  unnecessary  so  long  as 
trustees  are  required  to  document  the 
relevant  factors  and  tradeoffs  in 
selecting  a  restoration  alternative  and 
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explain  their  selection  in  response  to 
any  public  comments  prior  to  the 
implementation  of  the  restoration  plan. 

Response:  NOAA  believes  that  the 
modified  criteria  for  evaluation  of 
restoration  alternatives  presented  in 
§990.54  in  the  final  rule  are  sufficient 
to  ensure  that  selected  alternatives  are 
reasonable,  cost-effective,  and  adequate 
to  compensate  the  environment  and 
public  for  injuries  to  natural  resources 
and/or  services.  The  selection  of 
restoration  actions  that  truly  make  the 
environment  and  public  whole  is  a 
highly  incident-specific  analysis,  and 
NOAA  believes  that  prescribing  a  rigid 
hierarchy  of  selection  criteria  will  not 
facilitate  achieving  OPA's  compensatory 
goal.  Trustees  must  evaluate  the 
numerous  selection  criteria  listed  in  the 
rule,  at  a  minimum,  and  describe  in  the 
draft  restoration  plan  how  each  factor 
played  in  the  selection  and  elimination 
of  alternatives. 

Comment:  Some  commenters  pointed 
out  that,  if  all  the  parties  agree  to  a 
restoration  solution,  the  trustees  should 
not  have  to  develop  numerous 
restoration  alternatives. 

Response:  Under  the  rule,  trustees 
may  settle  claims  for  natural  resource 
damages  at  any  time,  provided  that  the 
settlement  is  adequate  in  the  judgment 
of  the  trustees  to  satisfy  the  goal  of  OPA 
and  is  in  the  public  interest.  However, 
it  is  expected  that  even  early  settlement 
will  entail  an  evaluation  of  available 
restoration  actions  in  order  to  meet  the 
varied  interests  of  all  parties. 

Cost  Effectiveness 

Comment:  Some  commenters  argued 
that  the  rule  should  specifically  require 
cost  effectiveness  as  the  major  selection 
criterion.  Other  commenters  disagreed, 
stating  that  a  simple  requirement  to 
select  the  most  "cost-effective"  option  is 
too  narrow  and  should  not  be  required. 
These  commenters  argued  that  cost- 
effectiveness  alone  disregards 
distributional  differences  and  ecological 
integrity,  which  may  well  leave  a 
natural  resource  seriously  impaired.  The 
commenters  suggested  that  the  selection 
decision  should  be  driven  by  criteria 
that  emphasize  making  the  environment 
and  public  whole,  both  in  aggregate  and 
by  user  group. 

Response:  NOAA  fully  supports 
choosing  the  least  costly  restoration 
action(s)  among  equivalent  alternatives. 
However,  NOAA  believes  that 
prescribing  a  rigid  hierarchy  of  selection 
criteria,  including  designating  one 
criterion  as  always  singularly  more 
important  than  others,  will  not  faciUtate 
achieving  OPA's  compensatory  goal. 


Minimization  of  Costs/Damages 

Comment:  A  number  of  commenters 
stated  that,  when  suHicient  data  on 
costs  and  benefits  are  available,  trustees 
should  ultimately  base  their  selection  of 
restoration  alternatives  on  a  cost- 
effective  approach  that  will  minimize 
total  damages  or  make  the  public  whole 
at  the  least  cost.  The  commenters  stated 
that  selection  of  the  alternative  that 
minimizes  damages  is  consistent  with 
economic  theory,  OPA's  legislative 
history,  and  the  decision  in  Ohio.  Many 
other  commenters  opposed  any  strict 
requirement  to  minimize  damages  as 
inconsistent  with  the  statutory  language 
of  OPA  (section  1106(d)(1))  as  well  as 
the  holding  in  Ohio  overturning  the 
approach  contained  in  the  1986  version 
of  the  CERCLA  rule  that  directed 
trustees  to  recover  the  lesser  of 
restoration  cost  or  diminution  in  value. 
The  commenters  stated  that  OPA 
contains  the  statutory  preference  of 
restoration,  and  not  the  minimization  of 
damages. 

Response:  NOAA  supports  the 
consideration  of  the  relationship 
between  costs  and  benefits  when 
selecting  a  preferred  restoration 
altemative(s).  However,  NOAA  does  not 
support  reducing  the  selection  process 
to  a  strict  cost-benefit  or  cost- 
minimization  decision  rule.  The  rule 
requires  trustees  to  identify  and 
consider  a  reasonable  range  of 
restoration  alternatives  for  a  given 
incident,  or  for  individual  injuries  of  an 
incident.  The  rule  further  enumerates 
specific  criteria  that  must  be  considered 
by  trustees  in  selecting  preferred 
restoration  approaches  from  the  range  of 
alternatives.  These  criteria  include 
feasibility,  likelihood  of  success, 
effectiveness,  and  speed  with  which 
baseline  will  be  returned,  benefits  to 
multiple  natural  resources,  and  cost. 
Consideration  of  these  criteria  will 
constitute  a  qualitative  cost-benefit 
analysis  that  is  appropriate  to  the  task 
at  hand — restoration — and  will  ensure 
that  cost-effective  actions  are  selected. 

Qualitative  Assessments 

Comment:  Some  commenters  stated 
that  benefits  should  be  required  to  be 
quantified  m  cases  where  it  is 
practicable.  One  commenter  suggested 
that,  for  cases  where  benefits  cannot  be 
measured  at  reasonable  cost,  the 
assessment  should  be  qualitative; 
however,  qualitative  assessment  should 
not  be  used  to  justify  very  costly 
restoration. 

Response:  The  resource-to-resource, 
service-to-service,  and  valuation  scaling 
approaches  all  inherently  involve  the 
quantification  of  benefits  of  the  selected 


restoration  altemative(s],  either  in  terms 
of  quantifying  the  level  of  natural 
resources/services  or  the  value  provided 
by  the  restoration  actions.  The 
evaluation  standards  for  selecting  the 
preferred  altemative(s)  presented  in 
§  990.54  represent  a  combination  of 
quantitative  and  qualitative  factors. 

Not  Grossly  Disproportionate 

Comment:  A  number  of  commenters 
stated  that  the  trustees  should  also  be 
required  to  compare  costs  to  benefits/ 
value  of  services,  to  determine  whether 
the  cost  of  the  alternative  being 
evaluated  is  grossly  disproportionate  to 
the  value  of  the  injured  natural 
resources  or,  alternatively,  to  the 
benefits  of  that  alternative.  Some 
commenters  requested  that  NOAA 
clarify  the  term  "grossly 
disproportionate"  and  state  whether  it 
has  a  role  in  the  process,  especially  in 
the  compensatory  restoration  process. 

Response:  NOAA  believes  that  the 
evaluation  and  selection  of  restoration 
alternatives  according  to  the  factors 
provided  in  the  rule  will  ensure  that 
preferred  actions  are  commensurate 
with  the  value  of  natuxal  resource 
losses. 

Reinstatement  Costs 

Comment:  One  commenter  argued 
that  restoration  should  be  based  on  the 
reasonable  cost  of  reinstatement  of  the 
environment  under  the  international 
regime. 

Response:  The  international  regime 
allowing  recovery  of  reasonable 
reinstatement  costs  generally 
incorporates  only  direct  restoration  of 
natural  resources  directly  injured  by  an 
incident,  which  is  more  narrow  than 
actions  authorized  by  OPA  and  thus 
would  not  be  appropriate  for  this  rule. 

Violation  of  Laws  and  Regulations 

Comment:  Another  commenter  argued 
that  the  criterion  concerning  violation  of 
laws  or  regulations  be  taken  into 
account  in  determining  the  viability  of 
a  particular  alternative,  rather  than  in 
determining  which  restoration 
altemative(s)  is  preferred. 

Response:  NOAA  agrees  that  legality 
of  alternatives  is  a  screening  criterion  to 
eliminate  alternatives  fi"om 
consideration,  and  has  amended 
§  990.53  of  the  rule  to  reflect  this. 

Effects  on  Public  Health  and  Safety 

Comment:  Some  commenters  noted 
that  any  alternative  considered  should 
not  exacerbate  natural  resource  injuries 
or  otherwise  cause  adverse  effects  on 
public  health,  safety  or  the 
environment. 


Response:  NOAA  agrees.  Section 
990.54  of  the  rule  directly  states  that 
these  factors  must  be  considered  by 
trustees  when  evaluating  restoration 
alternatives.  , 

Pilot  Projects 

Comment:  Several  commenters 
suggested  that  the  provision  allowing 
pilot  projects  should  be  revised,  or  at 
least  clarified.  Some  of  the  commenters 
argued  that  the  responsible  parties 
should  not  be  required  to  fund  pilot 
projects.  Other  commenters  stated  that 
pilot  projects  should  only  be  allowed 
where  they  can  be  shown  to  be 
reasonable,  relevant,  and  linked  directly 
to  the  incident  of  concern. 

Response:  The  rule  has  been  clarified 
to  indicate  that  pilot  projects  may  only 
be  undertaken  when  additional 
information  is  needed  to  identify  and 
evaluate  the  feasibility  or  likelihood  of 
success  of  restoration  alternatives,  and 
where  they  can  be  undertaken  in  a 
reasonable  time  frame  and  at  a 
reasonable  cost. 

Section  990.55 — Restoration  Selection — 
Preparation  of  a  Draft  and  Final 
Restoration  Plan 

Comment:  One  commenter  expressed 
concern  about  placing  injury 
determination  and  quantification 
information  in  the  Draft  Restoration 
Plan,  making  this  information  available 
to  the  public  and  the  responsible  party, 
all  within  the  context  of  civil  Htigation. 
The  commenter  recommends  that 
trustees  be  granted  some  litigation 
privilege  to  protect  their  potential  claim. 

Response:  This  information,  if  relied 
upon  by  the  trustees  in  decisionmaking, 
is  essential  to  meaningful  public 
involvement. 

Comment:  Some  commenters 
suggested  that  the  proposed  restoration 
planning  process  prior  to  presenting  a 
demand  to  responsible  parties  places 
unreasonable  expectations  on  the 
parties.  These  commenters  suggested 
that  the  rule  naively  assumes  that 
restoration  efforts  can  be  described  in 
terms  of  a  detailed  restoration  plan  in  a 
short  period  of  time  after  completing 
assessment  studies.  These  commenters, 
noting  the  Exxon  Valdez  experience, 
suggested  that  this  will  not  always  be 
practicable.  The  commenters  requested 
that  the  rule  provide  trustees  authority 
to  make  additions,  substitutions,  or 
other  modifications  to  the  restoration 
plan  based  on  experience  and  additional 
information  gained  in  the 
implementation  phase. 

Response:  The  extent  to  which 
trustees  can,  and  need  to,  develop 
specific,  detailed  workplans  to 
implement  restoration  actions  as  part  of 


draft  or  final  restoration  plans  will 
depend  on  the  circumstances  of  the 
incident,  the  nature  of  the  preferred 
restoration  actions,  and  trustees' 
relationship  with  responsible  parties.  It 
may  be  possible  to  reach  binding 
agreements  regarding  the  nature  and 
scale  of  actions  that  will  constitute 
restoration  and  compensation,  with  an 
agreed  upon  timetable  for  developing 
the  implementation  plans  for  those 
actions.  Often  it  will  be  advantageous  to 
all  parties  that  the  responsible  parties  or 
their  representatives  develop  the 
workplans  based  on  the  trustees'  goals 
and  objectives.  However,  if  a 
cooperative  relationship  has  not  been 
possible  or  effective,  and  trustees  expect 
they  may  have  to  implement  restoration 
themselves  or  litigate  to  recover  the 
funds  to  implement  restoration,  it  is  in 
the  best  interests  of  the  public  for 
trustees  to  have  a  plan  that  provides  the 
most  accurate  estimate  of  required 
restoration  costs  possible.  Depending  on 
the  preferred  alternative,  detailed  work 
or  implementation  plans  may  have  been 
developed  for  prior  actions,  parts  or  all 
of  which  may  be  applicable  to  the 
incident  at  hand. 

Comment:  Some  commenters 
disagreed  with  a  prescribed  minimum 
public  comment  period  for  all  incidents, 
while  otliers  stated  that  30  days  should 
be  an  absolute  requirement,  with  a 
corresponding  requirement  that  trustees 
respond  to  public  comments  in  the 
subsequent  30  days. 

Response:  NOAA  has  removed  a 
specific  time  requirement  for  a  pubUc 
notice  and  comment  period,  realizing 
that  the  circumstances  of  individual 
incidents  and  localities,  and  in  addition 
the  requirements  for  NEPA  or  other 
regulatory  compliance,  are  so  varied 
that  any  one  specified  time  may  be 
inappropriate. 

Comment:  A  number  of  commenters 
stated  their  belief  that  restoration 
monitoring  costs  are  not  recoverable  as 
natural  resource  damages.  These 
commenters  cite  judicial  decisions 
barring  oversight  costs  as  recoverable 
response  costs  under  CERCLA,  and  an 
explicit  reference  to  "monitoring" 
within  OPA,  respecting  recovery  from 
the  Oil  Spill  Liability  Trust  Fund  of  the 
costs  of  monitoring  removal  actions. 
Other  commenters  agreed  that 
monitoring  is  essential  to  the  successful 
implementation  of  restoration,  and 
urged  that  rule  language  be  more 
explicit  regarding  the  scope,  extent,  and 
purpose  of  recoverable  monitoring  costs. 
These  commenters  suggested  that 
monitoring  costs  should  be  related  to 
the  value  of  the  natural  resource  being 
restored,  that  monitoring  should  only  be 
conducted  long  enough  to  ensiu^  that 


the  action  is  proceeding  as  planned,  and 
that  the  rule  should  provide  for 
performance  bonds  if  implementation  is 
conducted  by  responsible  parties. 
Response:  NOAA  believes  that 
restoration  monitoring  costs  are  a 
recoverable  component  of  natural 
resource  damages.  Monitoring  is 
essential  to  ensure  that  restoration 
actions  accomplish  their  intended  goals 
and  objectives  and  do  not  cause 
unanticipated  harm  to  the  environment 
or  public  health,  hi  addition,  monitoring 
is  essential  to  determine  whether  the 
terms  of  restoration  agreements  have 
been  met,  upon  which  a  release  from 
liability  is  premised.  NOAA  agrees  that 
the  rule  itself  should  speak  to  the 
purposes  and  scope  of  monitoring,  and 
has  amended  the  rule  accordingly. 

Section  990.56 — Use  of  Regional 
Restoration  Plans  or  Existing 
Restoration  Projects 

Comment:  Several  commenters  argued 
that  using  Regional  Restoration  Plans  to 
spend  money  generated  {rom  simplified 
assessments  is  contrary  to  OPA  and 
traditional  tort  principles  of 
individualized  injury  and  causation. 
Some  commenters  noted  that  the 
legislative  history  of  OPA  demonstrates 
a  rejection  of  such  regional  approaches 
to  restoration  (H.R.  1465,  1st  Cong.,  1st 
Sess.  (1989),  a  predecessor  bill  to  OPA, 
contained  a  natural  resource  damage 
civil  penalty  section  (1006(g)(4))  that 
allowed  funds  recovered  to  go  to 
"general  enhancement  of  the 
ecosystem").  The  commenters  made  the 
point  that  common  law  tort  principles 
applicable  under  OPA  require  damages 
to  be  used  to  restore  a  specific  injury'  to 
a  specific  natural  resource  in  order  to  be 
compensatory  rather  than  punitive. 

Some  commenters  argued  that,  for 
small  incidents  where  incident-specific 
plans  would  be  unreasonable,  trustees 
should  allow  natural  recovery.  The 
commenters  stated  that  there  is  no  OPA 
mandate  to  restore  injured  natural 
resources  and  services  regardless  of  the 
scope  and  scale  of  those  injuries,  and 
that,  in  such  cases,  OPA  firmly  implies 
liability  for  small  incidents  is  de 
minimis  in  the  absence  of  actual 
evidence  of  significant  natural  resource 
services  losses.  One  commenter 
suggested  that  regional  plans  could  not 
possibly  identify  precisely  where 
discharged  oil  would  go,  and  in  the 
actual  event  of  an  incident,  a  regional 
plan  will  likely  be  inapplicable.  Other 
commenters  noted  that  before  a  regional 
plan  could  be  used,  a  link  between  the 
actual  injury  and  the  plan  must  be 
established. 

Some  commenters  argued  that  such 
plans  would  be  self-fulfilling  and 
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become  a  proxy  for  investigating 
injuries.  Several  conunenters  noted  that, 
under  these  provisions,  trustees  could 
amass  large  sums  of  money  to  undertake 
various  quasi -public  works  projects, 
having  no  connection  whatsoever  to  any 
of  the  incident  sites.  These  conunenters 
argued  that  this  provision  will  allow 
trustees  to  essentially  do  an  "end  run" 
around  the  legislative  process  and  to 
pursue  their  own  ends,  which  is  clearly 
not  authorized  by  OPA. 

One  commenter  argued  that  this 
provision  would  be  hindamentally 
unfair  to  responsible  parties  who  will 
have  no  opportunity  to  participate  in 
the  development  of  these  regional  plans. 

Several  commenters  strongly 
encouraged  the  use  of  Regional 
Restoration  Plans,  stating  that  trustees 
must  have  multiple  options  available  for 
redressing  injuries.  These  commenters 
stated  that  Regional  Restoration  Plans 
allow  trustees  to  maximize  the 
effectiveness  of  a  restoration  action  by 
combining  recoveries  from  other 
incidents.  Some  of  these  commenters 
noted  that  only  Regional  Restoration 
Plans  can  provide  for  an  effective 
response  to  the  cumulative  impacts  of 
many  small  incidents.  These 
commenters  argued  that  such  plans  are 
clearly  within  the  ambit  of  OPA  and 
that  there  Is  no  provision  in  OPA 
requiring  that  damages  collected  be 
spent  remediating  the  specific  site 
injured.  In  fact,  the  commenters  noted 
that  contrary  intent  is  evident  in 
Congress'  inclusion  of  acquisition  of 
equivalent  natural  resources  as  a 
restoration  option. 

Several  commenters  expressed 
concern  that  the  rule  limits  use  of  a 
Regional  Restoration  Plan  to  situations 
where  a  simplified  assessment 
procedure  was  used.  The  commenters 
argued  that  whether  damages  from  a 
specific  incident  are  best  used 
independently,  or  to  fund  part  of  a 
Regional  Restoration  Plan,  is  a  separate 
issue  that  is  not  related  to  the  type  of 
assessment  procedure  used.  They  stated 
that,  if  implementation  of  a  project  plan 
provides  suitable  compensation  for 
injuries  that  occurred  as  a  result  of  a 
discharge,  trustees  should  be  able  to  use 
that  specific  project  plan. 

Other  commenters  expressed  concern 
about  restrictive  language  related  to 
"commingling"  of  simplified 
assessment  recoveries  and  the  use  of 
newly  developed  Regional  Restoration 
Plans.  These  commenters  stated  that  it 
would  be  difficult  at  best  to  define 
"similar"  natural  resources  or  services 
in  relation  to  small  incident  impacts 
and  that  pooling  of  small  incident 
damages  should  not  be  tied  to  such  a 
criterion.  The  commenters  suggested 


that  the  only  criterion  for  pooling  of 
small  incident  settlements  should  be  the 
lack  of  affordable  and  efficient 
restoration  alternatives  given  the  size  of 
the  damage  recovery. 

One  commenter  requested  more 
guidance  in  the  rule  for  criteria  for 
developing  and  implementing  such 
plans.  One  commenter  said  the 
proposed  rule  was  unclear  about  the 
calculation  of  appropriate  costs  for  cases 
where  the  formulas  or  type  A  models 
were  used  and  even  more  confusing 
where  calculation  of  such  costs  are 
necessary  for  the  implementation  of  a 
regional  restoration  plan.  Another 
commenter  stated  that  the  costs  of 
developing  regional  plans  is  not  an 
appropriate  use  of  recovered  natural 
resource  damages. 

Commenters  proposed  a  number  of 
guidelines  to  permit  regional  restoration 
planning  under  OPA,  when  the  trustee 
and  the  responsible  party  agree  that  it  is 
appropriate,  including:  (1)  There  is  an 
ecological  relationship  between  the 
injured  natural  resources  and  the 
objectives  of  the  regional  restoration 
plan;  (2)  on-site  restoration  is  either  not 
technically  feasible  or  not  cost  effective; 
(3)  the  level  of  services  provided  by  the 
proposed  restoration  action  is 
substantially  similar  to  that  provided  by 
the  injured  natural  resources;  (4)  the 
restoration  measures  will  be  beneficial 
given  the  potential  for  natural  recovery; 
(5)  the  measures  are  likely  to  be 
successful  in  significantly  accelerating 
the  natural  recovery  of  the  injured 
population  or  area;  (6)  the  proposal  will 
not  itself  result  in  degradation  of  the 
environment;  and  (7)  the  cost  of  the 
program  is  not  out  of  proportion  to  the 
value  of  the  natural  resources. 

One  commenter  asked  whether  NOAA 
will  initiate  a  regional  restoration 
planning  process  and  identify  areas 
where  regional  plans  could  be  of  high 
priority,  or  whether  it  is  incumbent 
upon  industry  and  state  trustees  to  do 
so.  Another  commenter  noted  that  pre- 
incident  planning  may  not  be 
achievable  in  all  cases,  and 
recommended  NOAA's  rule  endorse 
post-incident  development  of  Regional 
Restoration  Plans,  with  public  review 
and  comment,  for  application  of 
subsequent  recoveries. 

Some  commenters  suggested  that 
regional  restoration  plans  identify  areas 
within  the  region  in  need  of  restoration 
or  acquisition  that  are  important  to 
various  species  of  fish  and  wildlife 
vulnerable  to  incidents  and  prioritize 
them  by  cost  of  restoration.  In  addition, 
this  commenter  suggested  that  the 
trustees  be  required  to  make  a  showing 
that  it  is  environmentally  ineffective  to 
restore  the  injured  natural  resource  and 


that  restoration  of  another  would 
provide  substantially  greater  benefit  to 
the  ecology  injured  by  the  incident. 

Some  commenters  suggested  the 
importance  of  early  public  involvement 
in  the  prioritization  of  areas  most 
heavily  injured  by  incidents  and  to 
ensure  that  the  restored  areas  serve  the 
same  human  populations  as  those 
served  by  the  injured  natural  resources. 
One  commenter  noted  that  Regional 
Restoration  Plans  inappropriately 
exclude  local  participation  in 
restoration  planning,  as  large-scale 
efforts  would  bar  smaller  attempts. 

Response:  NOAA  agrees  that  OPA 
intends  that  responsible  parties  be  held 
liable  only  for  restoration  needed  to 
redress  the  injuries  caused  by  specific 
incidents.  Injury  must  be  determined 
under  the  rule  for  all  incidents. 
However,  NOAA  also  views  regional 
restoration  planning  as  one  means  to 
resolve  Uability  for  injuries  in  an 
expeditious  and  cost-effective  manner. 

The  rule  has  been  amended  to  make 
it  clear  that  in  no  event  will  the  use  of 
a  regional  restoration  plan  violate  OPA's 
limitation  that  natural  resource  damages 
be  used  solely  to  restore,  replace, 
rehabilitate,  or  acquire  the  equivalent  of 
the  natural  resources  and/or  services 
injured  by  an  incident.  OPA's  legislative 
history  defines  "equivalent"'  natiu'al 
resources  as  those  that  will  enhance  the 
recovery,  productivity,  and  survival  of 
the  ecosystem  affected  by  a  discharge, 
preferably  in  proximity  to  the  affected 
area  (Conference  Report  at  109).  The 
requirements  in  the  rule  are  strict 
enough  to  ensure  that  regional 
restoration  plans  or  other  existing 
restoration  projects  used  in  lieu  of  an 
incident-specific  plan  do  not  violate 
OPA's  constraints  on  expenditure  of 
damages.  Whether  an  existing  plan  or 
project  represents  restoration, 
rehabilitation,  replacement,  or 
acquisition  of  the  equivalent  will 
depend  on  the  nature  of  the  incident 
and  the  restoration  plan  or  project. 

The  final  rule  also  requires  tnat  use  of 
possible  restoration  actions  in  an 
existing  plan  or  project  be  evaluated 
within  the  range  of  restoration 
alternatives  that  trustees  are  required  to 
consider,  including  natural  recovery. 
But  the  rule  recognizes  that  it  may  be  in 
the  best  interests  of  all  parties  not  to 
expend  funds  developing  incident- 
specific  restoration  plans  in  all 
instances. 

Experience  with  past  incidents  has 
shown  that  responsible  parties  have 
often  identified  existing  planned  or 
proposed  environmental  restoration 
actions  that  may  have  been  developed 
by  local  governmental  natural  resource 
agencies  or  environmental  groups,  and 
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proposed  to  fund  these  actions  as 
compensation  for  the  injuries  of  an 
incident.  inOaA  intends  regional 
restoration  planning  to  build  on  this 
cost-effective  approach  to  restoration 
planning,  by  developing  databases  that 
identify  existing  or  desirable  unfunded 
actions  in  a  manner  that  will  allow  jm 
appropriate  linkage  between  actions  and 
particular  incidents.  The  geographic 
scale  of  a  "regional"  plan  database  will 
likely  vary  with  locality,  variability  of 
local  environmental  conditions,  and 
expected  local  impacts  from  incidents, 
but  actions  can  be  scrutinized  in  terms 
of  the  type  and  scale  of  natural 
resources  and/or  services  they  are 
expected  to  provide.  If  projects  match 
the  incident  in  terms  of  the  scale  of 
injuries  and  the  scale  of  expected 
natural  resources  or  services  that  will  be 
provided,  responsible  parties  may  be 
given  the  option  to  fund  or  implement 
the  project.  If  the  scale  of  the  incident 
and  the  project  do  not  appear 
consistent,  trustees  may  request  that 
responsible  parties  pay  damages  equal 
to  the  relative  proportion  of  the  total 
cost  of  the  project  that  would 
compensate  for  the  scale  of  injuries  from 
the  incident.  Such  partial  recoveries 
may  be  pooled  until  funding  is  adequate 
to  implement  the  project. 

The  rule  has  been  revised  to  eliminate 
restrictions  on  the  type  of  assessment 
procedures  that  will  enable  use  of  a 
regional  restoration  plan  or  other 
existing  restoration  project,  and  have 
omitted  any  restrictions  on  how  partial 
recoveries  may  be  pooled  or 
commingled  pending  collec^'o.i  of 
adequate  funds  to  implement  a  project. 

Finally,  the  rule  is  clear  in  providing 
for  responsible  party  participation  in 
identification  of  appropriate  existing 
plans  or  projects  that  will  resolve  their 
Uability  for  the  injuries  from  a  particular 
incident.  The  rule  also  provides  that 
potentially  responsible  parties  be  given 
an  opportunity  to  participate  in  any  pre- 
incident  development  of  regional 
restoration  plans  or  existing  restoration 
project  databases. 

Subpart  F — Restoration 
Implementation  Phase 

Section  990.60— Purpose 

Comment:  Some  commenters  noted 
that  the  provision  requiting  Final 
Restoration  Plans  in  the  context  of 
incident-specific  assessments  is  a 
significant  improvement  over  past 
proposals,  since  the  current  proposal 
bases  the  liability  claim  on  projected 
costs  of  implementing  the  Final 
Restoration  Plan,  rather  than  developing 
a  financial  payment  for  liability  and 
then  deciding  what  to  do  with  the 


money.  Some  of  these  commenters  had 
argued  that  the  1994  proposal,  with  the 
Fmal  Resioratiuu  r'lan  Deing  developed 
in  the  Post-Assessment  Phase,  violated 
OPA  by  allowing  trustees  to  spend 
recoveries  on  non-site-specific 
restoration  actions,  i.e.,  implementing 
restoration  plans  other  than  those 
developed  by  the  trustees  in  the 
assessment  phase  and  that  supported 
the  damage  claim. 

Response:  NOAA  agrees  that 
recoveries  vdll  be  used  to  implement 
the  restoration  plans  developed  through 
the  assessment,  except  where  new 
information  received  after  completion  of 
the  plan  indicates  that  the  plan  needs  to 
be  modified  to  conform  to  the  standards 
of  this  rule.  Any  such  modification  must 
be  made  by  a  public  process 
documented  in  the  administrative 
record  for  restoration  implementation. 

Section  990.61 — Administrative  Record 

Comment:  One  commenter  approved 
of  opening  a  parallel  administrative 
record  for  the  implementation  phase  to 
ensure  that  there  is  accurate  and 
complete  accountability  of  all  activities 
and  costs.  The  commenter  suggested, 
however,  that  the  provisions  allowdng 
addition  of  documents  to  the  record  is 
questionable  and  should  be  deleted.  The 
commenter  noted  that  the  trustees 
should  be  required  to  document  their 
implementation  or  the  responsible 
party's  implementation  of  the 
restoration  plan,  that  the  monitoring 
requirements  were  adhered  to,  and  that 
cost  effective  or  cost  beneficial 
requirements  were  followed.  The 
commenter  suggested  that  the  rule  also 
should  specify  the  documents  expected 
to  be  placed  in  the  administrative  record 
by  the  trustees. 

Response:  The  final  rule  restricts 
augmenting  the  closed  record  of 
assessment  except  where  new 
information  raises  significant  issues 
regarding  final  restoration  decisions,  is 
not  duplicative  of  information  already 
in  the  record,  and  is  offered  by  an 
interested  party  that  did  not  receive 
actual  or  constructive  notice  of  the 
availability  of  the  draft  plan.  NOAA 
agrees  with  the  commenter's  suggestions 
to  provide  some  minimum  requirements 
for  documents  or  determinations  to  be 
included  in  the  Implementation  Phase 
record,  and  has  amended  the  rule  to 
include  this  guidance. 

Section  990.62 — Presenting  a  Demand 

Comment:  Several  commenters 
complained  that  the  rule  language  is 
vague  in  terms  of  discretion  over  the 
form  of  a  demand  presented  to 
responsible  party.  These  commenters 
noted  that  restoration  actions  involve 


management  of  natural  resources  and 
numerous  laws  at  federal,  state,  tribal, 
Olid  lurei^  leveis  diat  require  that 
specific  agencies  maintain  the 
responsibility  for  decisions  involving 
management  of  natural  resources.  The 
commenters  argued  that  NOAA  caimot 
delegate  this  responsibility  away  from 
trustees  to  responsible  parties.  The 
commenters  stated  that  the  trustee 
should  not  be  required  in  every  case  to 
go  first  to  the  responsible  party  for 
restoration  implementation,  but  should 
evaluate,  prior  to  commencing 
implementation  of  restoration  actions, 
the  most  efficient  procedure  of 
implementing  the  plan.  This  evaluation 
should  include  consideration  of  the 
responsible  party's  ability  to  accompUsh 
effective  conduct  of  the  restoration 
actions. 

Several  other  commenters  strongly 
supported  the  provisions  allowing  the 
responsible  party  to  either  implement 
the  restoration  plan  or  pay  damages. 
The  commenters  also  stated  that  linking 
liability  to  the  responsible  party's 
implementation  of  a  plan  is  a  significant 
improvement  over  earlier  proposals. 

Another  commenter  asked  why  there 
are  different  standards  for  allowing  a 
responsible  party  to  implement  all  or 
part  of  an  incident-specific  versus  a 
Regional  Restoration  Plan. 

Response:  The  rule  does  not  delegate, 
any  essential  trustee  functions  or 
responsibilities  to  responsible  parties, 
nor  does  it  create  any  inalienable  rights 
in  responsible  parties  with  respect  to 
implementation  of  restoration.  This 
provision  in  the  rule  recognizes  that 
responsible  parties  or  their  agents  may 
be  far  better  equipped  to  implement 
restoration  promptly  and  cost- 
effectively,  given  certain  constraints  on 
governmental  spending  and  contracting 
authorities.  The  rule  also  recognizes  that 
trustees  must  act  responsibly  in 
allowing  responsible  parties  to 
implement  restoration,  and  this  decision 
regarding  participation  should  be 
evaluated  according  to  at  least  the  same 
criteria  suggested  in  §  990.14(c)  for 
determining  the  scope  of  responsible 
party  participation  in  any  stage  of  the 
assessment.  The  rule  requires  trustees  to 
identif>'  performance  criteria  to  gauge 
the  success  of  restoration  efforts,  and 
encourages  monitoring  and  oversight  to 
confirm  that  restoration  actions  are 
carried  out  as  intended  in  agreements 
with  the  responsible  party. 

The  rule  has  been  amended  to  remove 
the  unintended  differences  in  standards 
for  responsible  party  implementation  of 
incident-specific  versus  regional 
restoration  plans. 
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Prejudgment  Interest 

Comment:  Several  commenters 
suggested  that  more  flexibility  must  be 
added  to  address  those  circumstances 
when  a  substantial  period  of  time 
elapses  from  the  date  the  demand  for 
payment  is  made  to  the  date  payment  is 
actually  made;  in  such  cases,  trustees 
should  be  able  to  use  date  of  payment 
as  the  time  to  which  to  discount  futiire 
costs  or  inflate  "present"  cost  estimates 
to  present  value  of  the  restoration 
action. 

Response:  This  rule  addresses  interest 
up  to  the  point  that  the  formal  demand 
is  presented  to  the  responsible  parties. 
Section  1005  of  OPA  (33  U.S.C.  2705) 
addresses  the  payment  of  pre-judgment 
interest  from  the  point  the  demand  is 
made  until  the  claim  is  paid. 

Comment:  Some  commenters  argued 
that  interest  computed  on  past  costs 
amounts  to  prejudgraent'tnterest  and 
section  1005  of  OPA  (33  U.S.C.  2705) 
provides  that  such  interest  runs  only 
from  30  days  after  claim  is  presented 
and  is  to  be  paid  at  a  commercial  paper 
rate.  Therefore,  the  commenters  stated 
that  the  rule  cannot  allow  recovery  of 
interest  on  periods  prior  to  demand, 
which  would  give  trustees  prejudgment 
interest  in  excess  of  that  which  Congress 
deemed  proper. 

Response:  NOAA  notes  that  interest 
recovered  on  past  costs  represents  lost 
opportunity  costs  for  the  trustees, 
intended  to  encourage  prompt  payment 
of  claims.  Such  a  recovery  is  not  an 
inappropriate  recovery  of  prejudgment 
interest. 

Section  990.64 — Unsatisfied  Demands 

Comment:  Several  commenters  stated 
that  NOAA  should  clarify  that 
uncompensated  financial  damages  for 
compensatory  restoration,  which  is 
intended  to  represent  compensation  for 
diminution  in  value,  may  not  be  sought 
from  the  Oil  Spill  Liabihty  Trust  Fund 
(Fimd):  only  site-specific  plans  for 
primary  restoration  may  be  paid  from 
that  Fund. 

Response:  The  Oil  Spill  Liability 
Trust  Fund  (Fund)  is  not  available  to 
federal  trustees  for  payment  of 
uncompensated  damages  under  section 
1012(a)(4)  of  OPA  (33  U.S.C.  2712(a)(4)) 
(see  Matter  of  USCG-OSLTF.  B-255979. 
1995  Comp.  Gen.  LEXIS  670  (October 
30.  1995)).  However,  federal  trustees 
may  seek  an  appropriation  from  the 
Fund  for  implementation  of  restoration 
plans.  The  rule  does  not  provide  for 
recovery  of  mpnetized  damages,  but 
does  provide  for  the  use  of  restoration 


actions  that  will  restore,  replace, 
rehabilitate,  or  acquire  equivalent  of 
interim  lost  services. 

Comment:  Several  commenters 
suggested  that  the  language  allowing  the 
responsible  party  to  agree  to  a  demand 
in  order  to  forestall  legal  action  should 
be  changed  to  require  a  responsible 
party  to  either  pay  the  demand  or  enter 
into  an  enforceable  agreement  within  90 
calendar  days  after  the  trustees  present 
the  demand  to  perform  services. 

Response:  NOAA  agrees  that  the 
suggestion  is  a  useful  clarification  of 
OPA's  requirements  in  light  of  the  rule's 
allowance  for  responsible  party 
implementation  of  restoration  actions. 

Comment:  One  commenter  strongly 
objected  to  the  requirement  that  trustees 
carmot  file  a  civil  judicial  action  until 
90  calendar  days  after  presentation  of 
the  demand  to  the  responsible  party. 
This  commenter  argued  that  this 
provision  has  no  statutory  support, 
would  serve  no  purpose,  and  might 
prove  to  be  a  problem  for  statute  of 
limitations  considerations. 

Response:  NOAA  believes  that  the 
contested  provision  is  consistent  with 
the  plain  meaning  of  section  1013(c)  of 
OPA  (33  U.S.C.  2713(c)). 

Section  990.65 — Account 

Comment:  Some  commenters 
suggested  that  the  rule  should  specify 
that  administrative  costs  associated  with 
setting  up  a  trustee  account  are 
compensable.  Some  commenters 
suggested  that,  if  the  damage  amount  is 
not  placed  in  an  interest-bearing 
account,  the  rule  should  allow 
adjustment  to  the  appropriate  state  rate.. 

Response:  NOAA  notes  that  recovery 
is  provided  by  OPA  for  costs  incurred 
as  a  result  of  an  incident.  Therefore,  the 
costs  associated  with  setting  up 
accounts  are  also  recoverable.  Also. 
NOA.\  agrees  that  adjustments  should 
be  made  if  damages  are  not  placed  in  an 
interest-bearing  account. 

Comment:  Some  commenters 
expressed  support  for  the  idea  of 
creating  separate,  interest-bearing 
accounts  to  hold  recovered  sums.  One  of 
these  commenters.  however,  stated  that 
joint  trust  accounts  can  be  a  problem 
between  state  and  federal  trustees,  if  the 
accounts  are  required  to  be  registered 
under  a  federal  court.  The  commenter 
suggested  that  joint  recoveries  should  be 
exempt  from  the  requirements  of  the 
Miscellaneous  Receipts  Act.  and  that 
NOAA  should  explicitly  allow  for 
administration  of  joint  restoration 
accounts  by  reputable  non-profit 
organizations  that  address  restoration/ 


replacement/acquisition  types  of 
activities  at  local,  state,  or  national 
levels.  Some  of  these  commenters  asked 
for  clarification  as  to  why  escrow 
accounts  could  be  used.  One  commenter 
stated  that  interest  accrued  on  these 
accounts  should  be  required  to  be  used 
for  restoration. 

Response:  The  rule  explicitly  allows 
the  use  of  such  accounts.  Also,  interest 
earned  on  recoveries  (not  including 
recoveries  for  past  costs  incurred) 
should  be  used  only  for  restoration. 

Comment:  Some  commenters  strongly 
encouraged  NOAA  to  provide  guidance 
on  implementing  accounting 
procedures,  although  there  was  concern 
that  rigorous  accounting  procedures 
would  be  expensive  for  trustees  and 
thus  recovery  for  accounting  costs 
should  be  allowed. 

Response:  In  1986.  EPA  implemented 
Financial  Management  Procedures  for 
Documenting  Superfund  Costs.  This 
document  is  available  from  the  Office  of 
the  Comptroller,  Financial  Management 
Division,  Superfund  Accounting 
Branch.  These  procedures  provide 
guidance  to  ensure  that  documentation 
of  EPA's  costs  for  cleaning  up 
Superfund  sites  are  complete  and 
accurate  and  can  be  furnished  if 
litigation  is  required.  These  procedures 
are  also  relevant  guidance  to  trustees  on 
procedures  of  recordkeeping  that  will 
satisfy  the  requirement  that  costs  be 
appropriate/accurate/reasonable.  NOAA 
recognizes  that  certain  expenses  are 
inherent  in  any  cost-tracking  system. 
Recovering  such  costs  as  part  of  the 
assessment  and  restoration 
implementation  costs  is  appropriate 
since  it  enables  a  trustee  to  demonstrate 
when,  how  and  where  funds  for  natural 
resource  restoration  have  been 
expended,  therefore  theses  costs  are 
recoverable. 

Trustees  must  maintain  appropriate 
accounting  and  reporting  procedures  to 
keep  track  of  the  use  of  sums  recovered. 
As  determined  by  the  trustee,  brief 
reports  on  the  status  of  the  sums 
recovered  and  expenditures  for 
particular  damage  assessment  or 
restoration  activities  may  be  reported  in 
the  administrative  record  for  the 
restoration  phase. 

Comment:  One  commenter  noted  that 
there  is  no  definition  of  "excess 
damages"  in  the  proposed  rule,  and 
requested  that  the  rule  explicitly  state 
that  excess  damages  must  not  be 
collected,  or.  if  collected,  must  be 
returned  to  the  responsible  party. 
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Response:  NOAA  believes  that 
damages  will  never  be  "excessive"  or  in 
"excess"  of  the  costs  needed  to  restore 
injured  natural  resources  and/or 
services  if  assessments  are  conducted  in 
accordance  with  this  rule,  and 
restoration  is  implemented  in  a  timely 
manner.  However,  NOAA  can  envision 
circumstances  where  unanticipated 
environmental  conditions  require 
adjustments  to  restoration  actions, 
conceivably  resulting  in  surplus 
damages. 

Comment:  Several  commenters 
strongly  disagreed  with  the  language 
that  requires  all  excess  restoration  funds 
to  be  placed  in  the  Oil  Spill  Liability 
Trust  Fund.  These  commenters  noted 
that  damages  are  generally  settled 
jointly  between  state  and  federal 
trustees  and  the  responsible  party  and 
that  any  excess  funding  should  first  be 
available  for  additional  restoration.  The 
commenters  suggested  that  the 
responsible  party  should  not  expect  to 
recover  excess  funds  unless  they  are 
willing  to  pay  additional  funding  for  the 
restoration  cases  that  result  in  deficits 
(e.g.,  a  contingency  fee),  due  to  factors 
beyond  the  control  of  the  trustees.  These 
commenters  recommended,  at  a 
minimum,  that  remaining  funds  should 
be  deposited  in  both  federal  and  state 
response  trust  funds,  where  states  have 
such  a  fund. 

Response:  The  rule  allows  for  the 
recovery  of  damages  required  by  OPA. 
namely:  (1)  The  cost  of  restoring, 
rehabilitating,  replacing,  or  acquiring 
the  equivalent  of.  the  injured  natural 
resources  and/or  services  pending 
restoration;  (2)  the  diminution  in  value 
of  those  natural  resources  pending 
restoration;  plus  (3)  the  reasonable  cost 
of  assessing  those  damages.  The 
recovery  of  those  three  items  is  not 
excess  recovery.  Trustees  are  to  use  the 
money  to  restore,  rehabilitate,  replace, 
or  acquire  the  equivalent  of  the  injured 
natural  resources  and/or  services 
provided  by  those  natural  resources  and 
to  reimburse  the  reasonable  costs  of 
conducting  the  assessment.  Any 
recoveries  that  may  be  left  over  after 
implementing  the  restoration  plan  must 
be  deposited  in  the  Oil  Spill  Liability 
Trust  Fund,  in  accordance  with  the 
provisions  of  section  1006(f)  of  OPA  (33 
U.S.C.  2706(0). 

Section  990. 66— A  dditional 
Considerations 

Comment:  One  commenter  suggested 
that  the  final  rule  establish  timetables 
for  the  development  and 
implementation  of  restoration  plans. 


Response:  NOAA  disagrees  that  any 
time  table  for  developing  and 
implementing  restoration  plans  could 
have  broad  enough  applicability  for  all 
possible  incidents  without  hampering 
the  process  for  some  subset  of  incidents. 

Comment:  Several  commenters 
indicated  the  importance  of  monitoring 
and  oversight  and  the  need  to  plan  for 
failure  of  a  restoration  plan.  Other 
commenters  argued  that  monitoring 
costs  are  not  recoverable  because  such 
costs  are  not  mentioned  in  section  1002 
of  OPA  and.  therefore,  not  intended  by 
the  statute. 

Response:  As  discussed  in  response  to 
comments  on  the  definition  of 
reasonable  assessment  costs,  NOAA 
believes  that  monitoring  and  oversight 
costs  are  recoverable  damages.  NOAA 
agrees  with  the  importance  of 
monitoring  and  oversight  and  has 
amended  the  rule  to  specifically  discuss 
the  purpose  and  scope  of  monitoring 
and  oversight  activities  within  the 
restoration  implementation  phase. 

Comment:  One  commenter  stated  that 
allowing  for  reopeners  within  the  rule 
will  make  it  difficult  for  businesses  to 
anticipate  costs  and  create  proper 
reserves.  Other  commenters  questioned 
the  degree  to  which  a  responsible  party 
could  be  held  accountable  for  a 
restoration  plan  selected  by  the  trustees 
that  did  not  work,  requesting  that 
NOAA  reexamine  the  propriety  of 
reopeners  and  raised  the  question  as  to 
who  should  bear  the  risks  inherent  in 
implementing  a  Restoration  Plan. 
Another  commenter  suggested  that  the 
rule  provides  no  standards  for  mid- 
course  corrections,  but  that  such 
standards  are  needed.  One  commenter 
questioned  whether  a  responsible  party 
would  be  subject  to  the  restoration  plan 
if  that  responsible  party  had  not  been 
involved  in  the  development  of  that 
plan. 

Response:  Reopeners  may  be  required 
to  properly  ensure  that  the  environment 
and  public  are  appropriately  made 
whole  for  the  injuries  from  a  particular 
incident.  Thus,  reopeners  should  reflect 
the  degree  of  certainty  in  the  assessment 
of  the  nature  and  extent  of  injuries  and 
losses.  NOAA  also  agrees  that  reopeners 
must  not  be  used  irresponsibly,  i.e., 
holding  responsible  parties  accountable 
for  unknowable  consequences  for  an 
indeterminate  period  of  time.  Trustees 
must  specify  criteria  upon  which 
restoration  actions  will  be  judged 
successful,  so  that  responsible  parties 
may  understand  the  goals  and  targets  for 
their  actions.  Both  parties  should  strive 
to  identify  any  uncertainties  in 


successful  implementation  of  a  plan 
such  that  requests  for  additional  actions 
on  the  part  of  the  responsible  party  will 
not  likely  result.  NOAA  has  amended 
the  rule  to  provide  some  guidance  on 
the  nature  of  performance  criteria  that 
trustees  should  consider  in  formulating 
agreements  with  responsible  parties. 

Comment:  One  commenter  suggested 
that  the  selection  of  a  lead  trustee  to 
coordinate  implementation  of 
restoration  should  be  mandatory. 

Response:  Section  990.14  of  the  rule 
advises  identification  of  a  lead 
administrative  trustee,  or  co-lead 
administrative  trustees,  for  all  phases  of 
a  joint  assessment. 
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Appendix  A — Considerations  To 
Facilitate  the  Restoration  Process 

/.  Pre-lncident  Planning 

General 

NOAA  believes  that  commitment  of 
time,  funding,  and  personnel  to  up-front 
planning  prior  to  an  incident  will  help 
ensure  that  the  assessment  results  in 
appropriate  and  cost-effective 
restoration.  Thus,  trustees  are 
encouraged  to  develop  pre-incident 
plans. 

Pre-lncident  Plan  Contents 

NOAA  suggests  that  pre-incident 
plans: 

(a)  Identify  natiu-al  resource 
assessment  teams.  The  restoration 
process  requires  an  interdisciplinary 
approach  to  ensure  the  integrated  use  of 
science,  economics,  and  law  necessary 
in  planning  and  implementing 
restoration.  Trustees  are  encouraged  to 
identify  appropriately  experienced 
personnel  needed  for  natural  resource 
assessment  teams  at  the  area  and 
regional  levels. 

Personnel  required  for  natural 
resource  assessment  teams  should  be 
appropriate  to  the  scope  and  scale  of  the 
incident  and  natural  resources  and/or 
services  injured.  For  instance,  for 
incidents  with  complicated  or  long-term 
ecological  injuries,  the  core  team  could 
include  a  natural  resource  trustee 
coordinator,  restoration  expert,  natural 
resource  biologist,  environmental 
(petroleum)  chemist,  natiual  resource 
economist,  quality  assurance  specialist, 
data  manager/sample  custodian, 
statistician,  natural  resource  attorney, 
and  administrative  support  specialist.  If 
at  all  possible,  the  team  should  not  be 
ad  hoc;  members  should  be 
knowledgeable  about  relevant  statutes 
and  regulations,  and  be  able  to  establish 


a  working  relationship  with  the  various 
parties  likely  to  be  involved  in 
incidents. 

(b)  Establish  trustee  notification 
systems.  Prompt  notification  is  essential 
for  efficient  and  effective  initiation  of 
the  restoration  process.  Response 
personnel  are  required  under  the  NCP  to 
notify  trustees  whenever  natural 
resources  under  their  jurisdiction  or 
management  have  been,  or  are  likely  to 
be,  injured  as  a  result  of  an  incident. 

Thus,  each  trustee  should  establish 
emergency  notification  protocols  so  that 
the  process  can  be  initiated  on  a  24-hour 
basis.  Notification  could  be  coordinated 
to  minimize  the  number  of  calls 
response  personnel  must  make  to  the 
trustees.  Notification  protocols  are  also 
needed  within  trustee  agencies  so  that 
appropriate  regional  and  local  personnel 
can  be  informed  of  an  incident.  Area 
and  Regional  Contingency  Plans  should 
include  contact  information  for  each 
trustee  and  clear,  unambiguous  criteria 
for  trustee  notification  (e.g.,  all 
incidents,  incidents  over  a  certain  size, 
location,  etc.). 

(c)  Identify  likely  support  services.  In 
many  circiunstances,  trustees  may 
require  specialized  contractor  support. 
For  examplr,  research  vessels  may  be 
necessary  for  sample  collection,  or 
outside  experts  may  be  necessary  to 
design  and  conduct  studies.  If,  as  part 
of  pre-incident  planning,  the  trustees 
can  identify  appropriate  support 
services  and  pursue  contracting 
procedures  that  will  expedite  incident- 
specific  hiring  of  contractors, 
potentially  detrimental  delays  in  the 
assessment  can  be  avoided  during 
incidents. 

The  tyj)es  of  support  and  expertise 
expected  to  be  needed,  as  well  as 
potential  contractor  and  expert  names, 
should  be  identified  as  part  of  pre- 
incident  planning.  Contracts  should  be 
established  to  allow  rapid  acquisition  of 
contractor  services.  Identified 
contractors  may  even  be  called  on  to 
participate  in  pre-incident  planning  so 
that  all  parties  are  familiar  with  the 
specific  needs  of  the  restoration  process. 

Backup  services  should  also  be 
identified  since  the  needs  of  both 
response  and  natural  resource  activities 
can  exceed  even  regional  capabilities. 

(d)  Identify  natural  resources  and 
services  at  risk.  In  the  NCP,  regional  and 
area  planning  committees  are 
responsible  for  the  identification  of 
natural  resources  under  their 
jurisdiction  that  are  potentially 
vulnerable  to  incidents  for  given 
geographic  areas  such  as  wetland 
habitats  near  oil  terminals  or  bird 
rookeries  near  shipping  routes.  If  there 
is  an  incident,  the  response  teams  will 


focus  their  efforts  on  protection  of  these 
natural  resources  and/or  services 
considered  most  vulnerable. 

Trustees  should  actively  participate  in 
such  planning  committees  to  identify 
natural  resources  and  services  at  risk. 
Further,  trustees  should  identify  and 
evaluate  possible  assessment  procedures 
for  these  natural  resources  and  services. 

(e)  Identify  area  and  regional  response 
agencies  and  officials.  In  order  to 
participate  actively  in  area  and  regional 
planning  activities,  trustees  should 
identify  the  response  agencies  and 
officials.  Developing  a  working 
relationship  with  these  response 
agencies  and  officials  will  optimize 
coordination  between  assessment  and 
response  activities  following  an 
incident. 

(f)  Identify  available  baseline  and 
other  relevant  information.  Trustees 
should  identify  and  catalog  sources  of 
baseline  information  as  part  of  pre- 
incident  planning,  including  seeking 
input  on  sources  of  information.  Types 
of  information  that  may  be  important 
include:  (i)  Petroleiun  hydrocarbon 
contamination  in  indicator  organisms; 
(ii)  species  census  and  inventory  data; 
(iii)  baseline  data  on  species 
populations;  (iv)  recreational  use 
statistics;  (v)  values  for  selected  natural 
resources  and  services;  and  (vi) 
restoration  measures  applicable  to 
injiu'ed  natural  resources  and  services. 
Familiarity  with  the  types  of  baseline 
information  and  identification  of  data 
gaps  and  needs  will  allow  the  trustees 
to  formulate  better  study  designs  and 
restoration  approaches. 

(g)  Establish  data  management 
systems.  Data  management  and  record 
keeping  are  critical  throughout  the 
restoration  process.  Data  management 
systems  may  best  be  designed  during 
pre-incident  planning  to  minimize  the 
possibility  of  losing  critical  information 
during  an  incident.  For  small  incidents, 
this  may  be  a  relatively  simple  filing 
system,  but  for  large  incidents,  a 
centralized  computer-based  system  may 
be  essential. 

Trustees  may  decide  to  develop 
consistent  data  management  formats, 
such  as  field,  laboratory  and  quality 
assurance  forms,  to  facilitate  data 
management.  At  a  minimum,  data 
management  should  address  the:  (i) 
Type  and  volume  of  data;  (ii)  uses  and 
users  of  the  data;  (iii)  availabiUty  of 
existing  data  management  structures; 
(iv)  quality  assurance  needs;  (v) 
reporting  requirements;  and  (vi) 
accessibility  of  the  data.  Data 
management  should  also  include 
provisions  for  distribution  of  updates 
for  the  trustees  and  others  on  a  timely 
basis;  and 
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(h)  Identify  assessment  funding  issues 
and  options.  Funding  of  trustee 
activities  should  be  addressed  diu-ing 
pre-incident  planning  because  of  the 
need  to  initiate  actions  expeditiously 
after  an  incident.  Trustees  may  have 
several  sources  of  potential  funding, 
including:  (i)  Responsible  parties;  (ii) 
Oil  Spill  Liability  Trust  Fund  (Fund); 
and  (iii)  agency  funding.  Trustees 
should  consult  the  most  up-to-date 
guidance  available  from  the  U.S.  Coast 
Guard  for  access  to  the  Fund  and 
incorporate  these  procedures  into  pre- 
incident  planning. 

//.  Regional  Restoration  Planning 

General 

OPA  emphasizes  making  the 
environment  and  public  whole  for 
injuries  to  natural  resources  and 
services.  Where  practicable,  incident- 
specific  restoration  plan  development  is 
the  preferred  approach.  However,  for 
many  incidents,  such  incident-specific 
planning  may  be  impractical  because, 
for  instance,  injuries  are  not  extensive 
or  are  short-term.  For  small  incidents, 
incident-specific  planning  costs  may  be 
high  compared  to  the  estimated 
damages. 

Thus,  to  achieve  OPA's  mandate  to 
make  the  environment  and  public 
whole,  trustees  £ire  strongly  encouraged 
to  use  or  modify  existing  restoration 
plans,  identify  other  existing  restoration 
projects,  or  develop  new  regional 
restoration  plans.  Such  regional 
planning  is  appropriate  so  long  as 
natural  resources  and  services 
comparable  to  those  expected  to  be 
injiued  by  an  incident  are  addressed  in 
the  plans. 

Availability  of  Regional  Restoration 
Plans 

Trustees  may  rely  on  or  adjust 
existing  regional  restoration  plans,  so 
long  as  they  have  followed  or  can  be 
modified  to  meet  the  planning 
requirements  imder  the  rule.  Lacking 
existing  regional  plans,  trustees  should 
seek  to  develop  such  plans.  The  trustees 
may  organize  these  plans  based  on  such 
factors  as  geography  (e.g..  ecosystems  or 
watersheds),  injuries  euiticipated  from 
incidents,  or  restoration  alternatives.  • 

Regional  restoration  plans  must  be 
developed  or  emnotated  in  such  a  way 
that  trustees  are  able  to  justify  linking 
the  injuries  from  a  particular  incident  or 
set  of  incidents  with  a  specific 
restoration  project  or  set  of  projects 
within  the  plan.  This  may  be  facilitated 
by  describing  the  types  of  injuries 
anticipated  from  incidents  to  specific 
natural  resources  vdthin  a  region,  and 
describing  these  injuries  in  terms  of  the 


types  and  importance  of  functions  and 
services,  ecological  and  human  use. 

///.  Coordination 

General 

Trustee  coordination  is  crucial  to  an 
efficient  and  effective  assessment  and 
restoration  planning  process  because  of 
the  need  to  address  shared  trustee 
interests  in  natural  resources  and 
services  injured  by  incidents.  OPA 
prohibits  double  recovery  of  damages, 
which  strongly  suggests  that,  where 
multiple  trustees  are  involved  in  an 
incident,  they  actively  coordinate  their 
activities  as  early  in  the  process  as 
possible. 

Incentives  for  Coordination 

Incentives  for  coordination  include: 

(a)  Access  to  funding — requests  for 
reimbursement  of  the  costs  of  initiating 
natural  resource  damage  assessment 
from  the  Fund  require  that  trustees 
attempt  to  coordinate  their  assessments 
and  funding  requests; 

(b)  Conflict  resolution — lack  of 
coordination  among  the  trustees  or  with 
the  responsible  parties  will  likely 
produce  an  adversarial,  litigation- 
charged  atmosphere.  A  joint  trustee- 
responsible  party  effort  will  help  resolve 
legal,  administrative,  and  technical 
conflicts;  and 

(c)  Pooling  limited  resources — a  joint 
trustee-responsible  party  effort  will 
allow  the  pooling  of  financial  and 
human  resources  for  more  efficient  and 
effective  restoration  planning  and 
implementation. 

Trustees  will  benefit  greatly  if 
coordination  procedures  can  be 
established  well  before  an  incident 
occurs.  However,  cooperative 
arrangements  allowing  for  responsible 
party  implementation  of  assessment 
activities  are  subject  to  trustee  oversight 
because  of  the  trustees'  fiduciary 
responsibility  to  the  public. 

Agreements 

Trustees  should  consider  Memoranda 
of  Understanding  (MOUs)  to  formalize 
their  co-trustee  relationships.  The  MOU 
or  similar  agreements  may  be  prepared 
either  in  anticipation  of  an  incident  or 
shortly  after  an  incident.  It  is  important 
that  trustee  agreements  address,  at  a 
minimum:  the  purpose  of  the 
agreement;  trustee  participants;  trustee 
organization;  trustee  responsibilities; 
and  a  decisionmaking  process. 

Lead  Administrative  Trustee  (LAT) 

When  conducting  joint  assessments 
under  this  rule,  trustees  must  designate 
a  Lead  Administrative  Trustee  (LAT). 
The  LAT  serves  as  the  contact  for 
trustee  interaction  with  response 


agencies,  responsible  parties  and  the 
public,  and  provides  general 
administrative  support  to  the  restoration 
process. 

The  rule  does  not  require  that  a  LAT 
be  a  federal  agency.  However,  when 
more  than  one  federal  trustee(s)  is 
involved,  the  federal  trustees  must 
select  a  federal  LAT  if  the  trustees  wish 
to  access  the  Fund  to  initiate  natural 
resource  damage  assessment  activities. 
Where  appropriate,  the  trustees  may 
designate  co-LATs,  consisting  of  a 
federal  LAT  and  the  state,  tribal,  or 
foreign  trustees.  Trustees  may  also  elect 
to  provide  for  sequential  LATs  to  cover 
different  stages  of  the  restoration 
planning  and  implementation  process. 

The  LAT  should  be  selected  by 
mutual  agreement  of  the  trustees.  In 
designating  a  LAT.  trustees  may  want  to 
consider  such  factors  as:  relative  extent 
of  jurisdiction  over  natiu-al  resources 
and  services  injured  by  an  incident; 
capability  and  willingness  to  conduct 
assessment  actions;  and  sequence  and 
duration  of  involvement  in  the  incident 
or  similar  incidents.  Selection  of  a  LAT 
should  be  made  as  soon  as  practicable 
after  notification  of  an  incident. 

Co-Trustee  Responsibilities 

Co-trustees  should  be  prepared  to 
participate  fully  in  the  restoration 
planning  and  implementation  process 
by:  participating  in  or  conducting  those 
studies  or  analyses  for  which  they  have 
special  expertise  or  management 
authority;  making  staff  available  to 
participate  in  other  assessment 
activities,  in  particular,  to  represent  the 
trustee  in  decisions  requiring  co-trustee 
unanimity;  and  committing  financial 
resources.  Each  trustee  may  limit  this 
participation  based  on  the  extent  of 
injury  to  its  natural  resources  as  well  as 
legal  and  financial  constraints. 

Coordination  With  Response  Agencies 

To  the  fullest  extent  practicable 
without  interfering  with  response 
activities,  natural  resource  concerns 
should  be  integrated  vdth  response 
activities  before  pursuing  an 
assessment;  liability  for  natural  resource 
damages  is  limited  to  damages  for 
injuries  residual  to  the  response  phase, 
plus  any  injuries  related  to  the  response. 
NOAA  strongly  encourages  trustees  to 
coordinate  natural  resource  injury 
assessment  activities,  such  as  gathering 
ephemeral  data  related  to  an  incident, 
with  response  actions.  Mechanisms  to 
coordinate  response  and  trustee  data 
gathering  needs  and  processes  may  also 
be  addressed  in  pre-incident  planning. 
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Coordination  With  the  Responsible 
Parties 

Under  OP  A,  trustees  have  the 
responsibility  to  determine  appropriate 
actions  to  restore  injured  natural 
resources  and  services.  However,  the 
rule  requires  trustees  to  invite  the 
responsible  parties  to  be  hill  or  partial 
participants  in  the  assessment  and 
restoration  process,  whenever  it  can  be 
achieved  without  compromise  of  the 
trustees'  statutory  obligations  to  act  on 
behalf  of  the  public  trust. 

Enforceable  Agreements 

Trustees  and  responsible  parties 
should  consider  entering  into 
agreements  to  facihtate  their 
interactions  and  resolve  any  disputes 
during  the  assessment.  To  maximize 
cost-effectiveness  and  cooperation, 
trustees  and  responsible  parties  should 
attempt  to  develop  a  set  of  agreed-upon 
facts  concerning  the  incident, 
assessment,  and/or  restoration.  For 
example,  stipulated  facts  might  concern 
the  types  of  natural  resources  and 
services  injured,  the  extent  of  injury,  or 
the  most  appropriate  assessment 
procedures  to  determine  injury  and/or 
restoration  needs,  and  how  the  results  of 
the  procedures  used  will  be  interpreted. 

Coordination  Among  the  Responsible 
Parties 

While  it  is  obviously  not  as  easy  to 
identify  the  mix  of  potential  responsible 
parties  that  will  participate  in  a  given 
incident,  there  are  issues  that  can  be 
addressed  in  general  terms  by  the 
potential  responsible  parties  in  advance, 
that  will  enable  them  to  enter  the 
cooperative  restoration  process  more 
efficiently  and  effectively.  In  an 
incident  with  a  single  well-identified 
responsible  party,  the  ability  to  assess 
the  situation,  identify  the  appropriate 
course  of  action  and  most  effectively 
implement  a  cooperative  response  will 
be  improved  by  pre-incident  planning. 
In  an  incident  with  multiple  potential 
responsible  parties,  the  need  for  pre- 
incident  planning  is  more  apparent.  In 
this  latter  situation,  the  potential 
responsible  parties  need  to  consider  the 
efficacy  of  a  cooperative  restoration 
process,  and  the  terms  under  which 
they  would  consider  entering  into  such 
a  process. 

Appendix  B — Assessment  Procedures 

Any  procedures  used  to  assess  injury 
and  scale  restoration  actions  (i.e., 
procedures  used  throughout  the  natural 
resource  damage  assessment)  must  meet 
all  of  the  standards  listed  in  §  990.27  of 
the  rule  if  they  are  to  be  in  accordance 
with  the  rule.  The  rule  allows  for  the 
use  of  a  range  of  assessment  procedures. 


The  stienufic  and  technical  adequacy  of 
these  procedures  will  be  judged  based 
on  the  circumstances  of  the  incident 
and  associated  injuries,  and  the 
information  needed  to  determine 
restoration  actions.  If  a  range  of 
assessment  procedures  providing  the 
same  type  and  quality  of  information  is 
available,  the  least  costly  procedure 
must  be  used. 

Type  A  Procedures 

The  Department  of  the  Interior  (DOI) 
is  responsible  for  developing  "type  A" 
assessment  procedures  under  CERCLA. 
These  procedures  were  originally 
intended  to  cover  both  hazardous 
substance  releases  as  well  as  oil 
discharges.  This  rule  would  allow 
trustees  to  use  any  final  type  A 
procedure  incorporated  into  DOI's 
regulations  that  addresses  discharges  of 
oil. 

Compensation  Formulas 

As  part  of  the  1994  proposed 
regulations,  NOAA  proposed  a 
compensation  formula  that  could  be 
used  for  small  incidents  in  both  the 
estuarine  and  marine  environments  and 
the  Great  Lakes  (and  other  inland 
waters).  The  formula  was  developed 
using  early  drafts  of  type  A  models 
being  developed  by  DOI.  The  purpose  of 
the  formula  is  to  readily  estimate 
impacts  based  on  the  amount  of  oil 
discharged  and  several  simple  data 
inputs.  The  compensation  formula  was 
reserved  in  the  1995  proposed  rule. 

DOI  is  scheduled  to  issue  the  final 
revised  type  A  models  in  early  1996. 
When  those  models  are  final,  NOAA 
intends  to  reissue  the  compensation 
formulas.  Pending  the  final 
promulgation  of  the  models,  NOAA  has 
developed  a  guidance  document  to 
provide  an  interim  tool  for  such  a 
purpose. 

Tne  compensation  formula  guidance 
document  is  intended  to  provide 
instructions  on  how  to  recreate  the 
incident  scenarios  used  to  develop  the 
1994  proposed  estuarine/marine 
compensation  formulas.  Using  the  data 
in  the  guidance  document,  trustees  will 
have  a  cost-effective  tool  to  use  in 
estimating  expected  impacts  of  most 
discharges  of  oil.  This  information  may 
prove  to  be  useful  in  early 
decisionmaking  in  a  natural  resource 
damage  assessment  or  in  settlement 
discussions. 

Restoration  Scaling  Procedures 

The  following  is  a  list  of  procedures 
that  are  mentioned  in  this  preamble  as 
potential  approaches  to  scaling 
restoration  actions.  The  trustees  are  not 
limited  to  these  procedures  and  may  use 
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any  procedure  deemed  to  be  appropriate 
to  the  particular  situation,  pursuant  to 
the  gmdance  given  above  and  in 
§990.27  of  the  final  rule. 

A.  Habitat  Equivalency  Analysis 

This  procedure  may  be  used  to  scale 
restoration  actions  that  replace  entire 
habitats  that  support  multiple  species  or 
that  replace  individual  species  that 
provide  a  variety  of  natural  resource 
services.  To  ensure  that  the  scale  of  the 
restoration  action  does  not  over-  or 
under-corapensate  the  public  for 
injuries  incurred,  the  trustees  must 
establish  an  equivalency  between  the 
present  value  of  the  quantity  of  lost 
services  and  the  present  value  of  the 
quantity  of  services  provided  by  the 
restoration  action(s]  over  time. 

B.  Travel  Cost  Method 

The  travel  cost  method  is  principally 
employed  to  model  demand  for 
recreational  experiences.  This 
measurement  procedure  evolved  from 
the  insight  that  the  travel  costs  an 
individual  incurs  to  visit  a  site  are  like 
a  price  for  the  site  visit.  In  essence,  the 
travel  cost  method  assesses  an 
individual's  willingness  to  travel  further 
(thereby  incurring  higher  travel  costs)  in 
order  to  recreate  at  more  highly  valued 
sites.  It  is  important  to  take  into  account 
the  availability  and  quality  of  substitute 
recreation  sites.  Multiple-site  models  of 
recreational  demand,  such  as  the 
random  utility  model,  focus  attention  on 
the  recreationist's  choice  among 
alternative  recreational  sites.  This 
version  of  the  travel  cost  model  is 
particularly  appropriate  where  many 
substitutes  are  available  to  the 
individual  and/or  when  the  incident  has 
affected  quality  at  multiple  sites.  For 
this  reason,  multiple-site  models  of 
recreational  demand  are  preferred  to 
single-site  models,  unless  it  is  feasible 
to  include  in  the  single-site  model  price 
and  quality  information  about  the 
celevant  substitute  sites  (or  there  are  no 
substitute  sites).  If  a  literature  value 
from  a  single-site  model,  without  full 
accounting  for  substitutes,  is  the  only 
available  estimate,  an  appropriate 
adjustment  should  be  made  to  the 
estunate  of  trip  value. 

In  cases  where  the  change  in  the 
quantity  or  quality  of  natural  resource 
services  to  be  analyzed  is  outside  of  the 
range  of  observed  behavior,  trustees  may 
choose  to  collect  contingent  behavior 
data.  Contingent  behavior  refers  to  the 
behavior  of  users  or  potential  users  of  a 
natural  resource  service  under 
hypothetical  conditions  presented  to 
them  in  the  travel  cost  survey. 


C.  Factor  Income  Approach 

This  approach  can  be  employed  to 
calculate  changes  in  economic  rent 
imder  certain  special  conditions;  in 
more  general  cases,  the  procedure 
appropriate  for  calculating  economic 
rent  is  mark  t  models  of  supply  and 
demand.  The  factor  income  approach 
relies  upon  the  production  function 
model  that  relates  the  contribution  of 
inputs  to  the  production  of  an  output. 
(Inputs  are  also  referred  to  as  factors  of 
production.)  An  incident  may  decrease 
the  quaUty  and/or  quantity  of  a  natural 
resource,  and  thereby  effectively 
increase  the  cost  of  employing  a  natural 
resource  input  in  a  production  process. 
For  example,  contamination  of  water 
supplies  or  of  sediments  in  navigational 
waterways  may  increase  the  costs  of 
providing  drinking  water  or  of 
maintaining  navigational  waterways 
through  dredging.  Where  the  prices  of 
the  final  product  and  of  the  other  factors 
of  production  do  not  change,  the  change 
in  economic  rent  is  simply  the  sum  of 
the  changes  in  factor  costs  (or  factor 
income)  for  the  affected  inputs. 

D.  Hedonic  Price  Model 

The  hedonic  price  model  relates  the 
price  of  a  marketed  commodity  to  its 
various  attributes.  In  the  natural 
resource  damage  assessment  context,  it 
may  be  used  to  determine  the  change  in 
value  of  some  nonmarket  services  from 
public  trust  natural  resources  (for 
example,  environmental  amenities  such 
as  water  or  air  quality)  where  they 
function  as  attributes  of  private  market 
goods,  such  as  property.  For  example, 
the  value  of  beach  front  property  may  be 
directly  related  to  the  quality  and 
accessibility  of  the  adjacent  coastline. 
The  change  in  value  of  the  property 
owners  associated  with  the  reduction  in 
the  quality  or  accessibility,  as  may  occur 
due  to  an  incident,  may  be  captured  in 
the  value  of  the  property  if  the  effect  is 
large  enough.  All  else  equal,  the 
decrease  in  property  values  as  a  result 
of  a  discharge  measures  the  change  in 
use  value  of  the  injured  coastline 
natural  resources  accruing  to  local 
property  owners.  This  measure  of  the 
reduction  in  value  of  coastline  natural 
resources  will  not  capture  any  loss  in 
value  of  the  natural  resources  that  may 
accrue  to  members  of  the  public  who  do 
not  own  property  in  the  area. 

E.  Market  Models  of  Demand  and 
Supply 

For  those  goods  and  services  regularly 
traded  in  markets,  economists  typically 
rely  upon  market  transactions  to  reveal 
the  values  that  individuals  place  on  the 
goods  and  services  and  the  costs  of 


producing  them.  When  the  quahty  of 
the  natural  resource  directly  affects  the 
value  individual  consumers  place  on  a 
good  or  service,  the  correct  measure  of 
damage  is  the  change  in  consumer 
surplus,  or  individuals'  willingness-to- 
accept  compensation  plus  the  economic 
rent  component  of  producer  surplus,  if 
any,  for  the  injuries  associated  with  the 
discharge. 

F.  Contingent  Valuation 

The  contingent  valuation  (CV)  method 
determines  the  value  of  goods  and 
services  based  on  the  results  of  carefully 
designed  surveys.  The  CV  method 
obtains  an  estimate  of  the  total  value, 
including  both  direct  and  passive  use 
values  of  a  good  or  service  by  using  a 
questionnaire  designed  to  objectively 
collect  information  about  the 
respondent's  willingness  to  pay  for  the 
good  or  service.  A  CV  survey  contains 
three  basic  elements:  (i)  A  description  of 
the  good/service  to  be  valued  and  the 
context  in  which  it  will  be  provided, 
including  the  method  of  payment;  (ii) 
questions  regarding  the  respondent's 
willingness  to  pay  for  the  good  or 
service;  and  (iii)  questions  concerning 
demographics  or  other  characteristics  of 
the  respondent  to  interpret  and  validate 
survey  responses. 

G.  Conjoint  Analysis 

Conjoint  analysis  is  a  survey 
procedure  that  is  used  to  derive  the 
values  of  particular  attributes  of  goods 
or  services.  Information  is  collected 
about  individuals'  choices  between 
different  goods  that  vary  in  terms  of 
their  attributes  or  service  levels.  With 
this  information,  it  is  possible  to  derive 
values  for  each  particular  attribute  or 
service.  If  price  is  included  as  an 
attribute  in  the  choice  scenarios,  values 
can  be  derived  in  terms  of  dollars  which 
can  be  used  with  the  valuation 
approach. 

Ahematively,  it  is  possible  to  value 
attributes  in  terms  of  units  of 
replacement  services.  Survey 
respondents  would  be  presented  with 
choices  between  two  or  more  options 
that  may  represent  restoration  actions 
with  varying  levels  or  types  of  services. 
The  goal  is  to  obtain  the  value  of  the 
injured  services  in  terms  of  alternative 
natural  resource  services  so  that 
restoration  actions  can  be  scaled 
directly  using  the  resource-to-resource 
or  service-to-service  approaches  or  the 
valuation  approach. 

H.  Benefits  Transfer  Approach 

Benefits  (or  valuation)  transfer 
involves  the  application  of  existing 
value  estimates  or  valuation  functions 
and  data  that  were  developed  in  one 


context  to  address  a  sufficiently  similar 
natural  resource  valuation  question  in  a 
different  context. 

Where  natural  resource  values  have 
been  developed  through  an 
administrative  or  legislative  process  and 
are  relevant  and  reliable  under  the 
circumstances,  the  trustees  may  use 
these  valuer,  as  appropriate,  in  a 
benefits  transfer  context.  Other  values 
may  be  used  so  long  as  three  basic 
issues  are  considered  in  determining  the 
appropriateness  of  their  use:  the 
comparability  of  the  users  and  of  the 
natural  resource  and/or  service  being 
valued  in  the  initial  studies  and  the 
transfer  context;  the  comparability  of 
the  change  in  quaUty  or  quantity  of 
natural  resources  and/or  services  in  the 
initial  study  and  in  the  transfer  context 
(where  relevant);  and  the  quality  of  the 
studies  being  transferred. 

National  Environmental  Policy  Act, 
Regulatory  Flexibility  Act,  Paperwork 
Reduction  Act  and  Executive  Orders 
12630.  12778.  and  12612 

The  National  Oceanic  and 
Atmospheric  Administration  has 
determined  that  this  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  no 
further  analysis  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
PoHcy  Act  of  1969  (42  U.S.C. 
4332(2)(C))  has  been  prepared. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  in 
accordance  with  the  Regulatory 
FlexibiHty  Act,  certifies  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  rule  is  intended  to  make  more 
specific,  and  easier  to  apply,  the 
standards  set  out  in  OPA  for  assessing 
injury  to  natural  resources  and/or 
services  as  a  result  of  actual  or 
threatened  discharges  of  oil.  The  rule  is 
not  intended  to  change  the  balance  of 
legal  benefits  and  responsibilities 
among  any  parties  or  groups,  large  or 
small.  To  the  extent  any  are  affected  by 
the  rule,  it  is  anticipated  that  all  parties 
will  benefit  by  increased  ease  of 
application  of  law  in  this  area. 

It  has  been  determined  that  this  rule 
does  not  contain  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

The  final  rule  has  been  reviewed 
under  Executive  Order  12,866  and  has 
been  determined  to  constitute  a 
significant  regulatory  action.  However, 
because  of  the  difficulty  of  evaluating 
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the  effects  of  alternatives  to  this  rule, 
the  Office  of  Information  and  Regulatory 
Affairs  within  the  Office  of  Management 
and  Budget  has  waived  preparation  of 
the  assessments  described  in  sections 
6(a)(3)(B)  and  6(a)(3(C)  of  ExecuUve 
Order  12.866  for  the  final  rule. 

It  has  been  determined  that  this  rule 
does  not  have  takings  implications 
under  Executive  Order  12,630.  The 
Department  has  certified  to  the  Office  of 
Management  and  Budget  that  this  rule 
meets  the  applicable  standards  provided 
iff  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12.778.  It  has  been  determined 
that  this  rule  does  not  have  federalism 
implications  under  Executive  Order 
12,612. 

List  of  Subjects  in  15  CFR  Part  990 

Coastal  zone.  Endangered  and 
threatened  species.  Energy. 
Environmental  protection.  Estuaries. 
Fish.  Fisheries.  Fishing.  Gasoline. 
Historic  preservation  (archeology). 
Hunting.  Incorporation  by  reference, 
Indian  lands.  Marine  pollution. 
Migratory  birds.  National  forests. 
National  parks.  National  Wild  and 
Scenic  Rivers  System,  Natural 
resources.  Navigable  waters.  Oil,  Oil 
pollution.  Petroleum.  Plants.  Public 
lands.  Recreation  and  recreation  areas, 
Rivers.  Seashores.  Shipping,  Waterways, 
Water  pollution  control.  Water 
resources.  Water  supply.  Water 
transportation.  Wetlands.  Wildlife. 

Dated:  December  21. 1995. 
D.  lame*  Baker. 

Under  Secretary  for  Oceans  and  Atmosphere. 

Under  the  authority  of  the  Oil 
Pollution  Act  of  1990.  and  for  the 
reasons  set  out  in  this  preamble,  title  15 
of  the  Code  of  Federal  Regulations, 
chapter  IX  is  amended  to  add  a  new 
Subchapter  E — Oil  Pollution  Act 
Regulations  and  a  new  part  990  as  set 
forth  below. 

SUBCHAPTER  E— OIL  POLLUTION  ACT 
n  EMULATIONS 

PART  990— NATURAL  RESOURCE 
DAMAGE  ASSESSMENTS 


Suopart  A — Introduction 

Sec 

990.10 
990  11 
990.12 

Purpose. 

Scope. 

Overview. 

990.13 
990.14 

Rebuttable  presumption. 

Coordination. 

990.15 

Considerations  to  facilitate 

restoration 

Subpart  B — Authorities 

990.20  Relationship  to  the  CERCLA  natural 
resource  damage  assessment  regulations. 

990.21  Relationship  to  the  NCP. 

990.22  Prohibition  on  double  recovery. 


990..^J    Compliance  with  NEPA  and  the 

CEQ  regulations. 
990.24    Compliance  with  other  applicable 

laws  and  regulations. 
990  25     SeUleaient. 

990.26  Emergency  restoration. 

990.27  Use  of  assessment  procedures. 

Subpart  C — Definitions 

990.30    Definitions. 

Subpart  D — Preassessment  Phase 

990.40  Purpose 

990.41  Determination  of  jurisdiction. 

990.42  Determination  to  conduct 
restoration  planning. 

990  43     Data  collection. 

990.44  Notice  of  Intent  to  Conduct 
Restoration  Planning. 

990.45  Administrative  record. 

Subpart  E— Rastoration  Planning  Phase 

990.50  Purpose. 

990.51  Injury  assessment — injury 
determination. 

990.52  Injury  assessment — quantification. 

990.53  Restoration  selection — developing 
restoration  alternatives. 

990.54  Restoration  selection — evaluation  of 
alternatives. 

990.55  Restoration  selection — developing 
restoration  plans. 

990.56  Restoration  selection — use  of  a 
Regional  Restoration  Plan  or  existing 
restoration  project. 

Subpart  F — Restoration  Implementation 
Phase 

990.60  Purpose. 

990.61  Administrative  record. 

990.62  Presenting  a  demand. 

990.63  Discounting  and  compounding. 

990.64  Unsatisfied  demands. 

990.65  Optening  an  account  for  recovered 
damages. 

990.66  Additional  considerations. 
Authority:  33  U.S  C.  2701  et  seq. 

Subpart  A— Introduction 

§990.10    Purpose. 

The  goal  of  the  Oil  Pollution  Act  of 
1990  (OPA).  33  use.  2701  et  seq.,  is 
to  make  the  environment  and  public 
whole  for  injuries  to  natural  resources 
and  services  resulting  from  an  incident 
involving  a  discharge  or  substantial 
threat  of  a  discharge  of  oil  (incident). 

This  goal  is  achieved  through  the 
return  of  the  injured  natural  resources 
and  services  to  baseline  and 
compensation  for  interim  losses  of  such 
natural  resources  and  services  from  the 
date  of  the  incident  until  recovery.  The 
purpose  of  this  part  is  to  promote 
expeditious  and  cost-effective 
restoration  of  natural  resources  and 
services  injured  as  a  result  of  an 
incident.  To  fulfill  this  purpose,  this 
part  provides  a  natural  resource  dfunage 
assessment  process  for  developing  a 
plan  for  restoration  of  the  injured 
natural  resources  and  services  and 
pursuing  implementation  or  funding  of 


the  plan  by  responsible  parties.  This 
part  also  provides  an  administrative 
process  for  involving  interested  parties 
in  the  assessment,  a  range  of  assessment 
procedures  for  identifying  and 
evaluating  injuries  to  natural  resources 
and  services,  and  a  means  for  selecting 
restoration  actions  from  a  reasonable 
range  of  alternatives. 

§990.11    Scope. 

The  Oil  Pollution  Act  of  1990  (OPA). 
33  U.S.C.  2701  et  seq.,  provides  for  the 
designation  of  federal,  state,  and,  if 
designated  by  the  Governor  of  the  state, 
local  officials  to  act  on  behalf  of  the 
public  as  trustees  for  natural  resources 
and  for  the  designation  of  Indian  tribe 
and  foreign  officials  to  act  as  trustees  for 
natural  resources  on  behalf  of, 
respectively,  the  tribe  or  its  members 
and  the  foreign  government.  This  part 
may  be  used  by  these  officials  in 
conducting  natural  resource  damage 
assessments  when  natural  resources 
and/or  services  are  injured  as  a  result  of 
an  incident  involving  an  actual  or 
substantial  threat  of  a  discheirge  of  oil. 
This  part  is  not  intended  to  affect  the 
recoverability  of  natural  resoim:e 
damages  when  recoveries  are  sought 
other  than  in  accordance  wath  this  part. 

§990.12    Overview. 

This  part  describes  three  phases  of  a 
natural  resource  damage  assessment. 
The  Preassessment  Phase,  during  which 
trustees  determine  whether  to  pursue 
restoration,  is  described  in  subpart  D  of 
this  part.  The  Restoration  Planning 
Phase,  during  which  trustees  evaluate 
information  on  potential  injuries  and 
use  that  information  to  determine  the 
need  for.  type  of.  and  scale  of 
restoration,  is  described  in  subpart  E  of 
this  part.  The  Restoration 
Implementation  Phase,  during  which 
trustees  ensure  implementation  of 
restoration,  is  described  in  subpart  F  of 
this  part. 

§990.13    Rebuttable  presumption. 

Any  determination  or  assessment  of 
damages  to  natural  resources  made  by  a 
Federal,  State,  or  Indian  trustee  in 
accordance  with  this  part  shall  have  the 
force  and  effect  of  a  rebuttable 
presumption  on  behalf  of  the  trustee  in 
any  administrative  or  judicial 
proceeding  under  OPA. 

§990.14    Coordination. 

(a)  Trustees.  (1)  If  an  incident  affects 
the  interests  of  multiple  trustees,  the 
trustees  should  act  jointly  under  this 
part  to  ensure  that  full  restoration  is 
achieved  without  double  recovery  of 
damages.  For  joint  assessments,  trustees 
must  designate  one  or  more  Lead 
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Administrative  Tru6tee{s)  to  act  as 
coordinators.  | 

i^;  If  diert,  la  u  reasonable  .i/dSib  for 
dividing  the  natural  resource  damage 
assessment,  trustees  may  act 
independently  under  this  part,  so  long 
as  there  is  no  double  recovery  of 
damages. 

(3)  Trustees  may  develop  pre-incident 
or  incident-specific  memoranda  of 
understanding  to  coordinate  their 
activities. 

(b)  Response  agencies.  Trustees  must 
coordinate  their  activities  conducted 
concurrently  with  response  operations 
with  response  agencies  consistent  with 
the  NCP  and  any  pre-incident  plans 
developed  under  §  990.15(a)  of  this  part. 
Trustees  may  develop  pre-incident 
memoranda  of  understanding  to 
coordinate  their  activities  with  response 
agencies. 

(c)  Responsible  parties — (1)  Invitation. 
Trustees  must  invite  the  responsible 
parties  to  participate  in  the  natural 
resource  damage  assessment  described 
in  this  part.  The  invitation  to  participate 
should  be  in  writing,  and  a  written 
response  by  the  responsible  parties  is 
required  to  confirm  the  desire  to 
participate. 

(2)  Timing.  The  invitation  to 
participate  should  be  extended  to 
known  responsible  parties  as  soon  as 
practicable,  but  not  later  than  the 
delivery  of  the  "Notice  of  Intent  to 
Conduct  Restoration  Planning."  under 
§  990.44  of  this  part,  to  the  responsible 

party. 

(3)  Agreements.  Trustees  and 
responsible  parties  should  consider 
entering  into  binding  agreements  to 
facilitate  their  interactions  and  resolve 
any  disputes  during  the  assessment.  To 
maximize  cost-effectiveness  and 
cooperation,  trustees  and  responsible 
parties  should  attempt  to  develop  a  set 
of  agreed-upon  facts  concerning  the 
incident  and/or  assessment. 

(4)  Nature  and  extent  of  participation. 
If  the  responsible  parties  accept  the 
invitation  to  participate,  the  scope  of 
that  participation  must  be  determined 
by  the  trustees,  in  light  of  the 
considerations  in  paragraph  (c)(5)  of  this 
section.  At  a  minimum,  participation 
will  include  notice  of  trustee 
determinations  required  under  this  part, 
and  notice  and  opportunity  to  comment 
on  documents  or  plans  that  significantly 
affect  the  nature  and  extent  of  the 
assessment.  Increased  levels  of 
participation  by  responsible  parties  ma) 
be  developed  at  the  mutual  agreement  of 
the  trustees  and  the  responsible  parties. 
Trustees  will  objectively  consider  all 
written  comments  provided  by  the 
responsible  parties,  as  well  as  any  other 
recommendations  or  proposals  that  the 


responsible  parties  submit  in  writing  to 
the  Lead  Administrative  Trustee. 
Subinibsioii&  oy  die  responsible  parties 
will  be  included  in  the  administrative 
record.  Final  authority  to  make 
determinations  regarding  injury  and 
restoration  rest  solely  with  the  trustees. 
Trustees  may  end  participation  by 
responsible  parties  who.  during  the 
conduct  of  the  assessment,  in  the  sole 
judgment  of  the  trustees,  cause 
interference  wdth  the  trustees'  ability  to 
fulfill  their  responsibilities  under  OPA 
and  this  part. 

(5)  Considerations.  In  determining  the 
nature  and  extent  of  participation  by  the 
responsible  parties  or  their 
representatives,  trustees  may  consider 
such  factors  as: 

(i)  Whether  the  responsible  parties 
have  been  identified; 

(ii)  The  willingness  of  responsible 
parties  to  participate  in  the  assessment; 

(iii)  The  willingness  of  responsible 
parties  to  fund  assessment  activities; 

(iv)  The  willingness  and  ability  of 
responsible  parties  to  conduct 
assessment  activities  in  a  technically 
sound  and  timely  manner  and  to  be 
bound  by  the  results  of  jointly  agreed 
upon  studies; 

(v)  The  degree  of  cooperation  of  the 
responsible  parties  in  the  response  to 
the  incident;  and 

(vi)  The  actions  of  the  responsible 
parties  in  prior  assessments. 

(6)  Request  for  alternative  assessment 
procedures,  (i)  The  participating 
responsible  parties  may  request  that 
trustees  use  assessment  procedures 
other  than  those  selected  by  the  trustees 
if  the  responsible  parties: 

(A)  Identify  the  proposed  procedures 
to  be  used  that  meet  the  requirements  of 
§  990.27  of  this  part,  and  provide 
reasons  supporting  the  technical 
adequacy  and  appropriateness  of  such 
procedures  for  the  incident  and 
associated  injuries; 

(B)  Advance  to  the  trustees  the 
trustees'  reasonable  estimate  of  the  cost 
of  using  the  proposed  procedures;  and 

(C)  Agree  not  to  challenge  the  results 
of  the  proposed  procedures.  The  request 
from  the  responsible  parties  may  be 
made  at  any  time,  but  no  later  than, 
fourteen  (14)  days  of  being  notified  of 
the  trustees'  proposed  assessment 
procedures  for  the  incident  or  the 
injury. 

(ii)  Trustees  may  reject  the 
responsible  parties'  proposed 
assessment  procedures  if,  in  the  sole 
judgment  of  the  trustees,  the  proposed 
assessment  procedures: 

(A)  Are  not  technically  feasible; 

(B)  Are  not  scientifically  or 
technically  sound; 


(C)  Would  inadequately  address  the 
natural  resources  and  services  of 
concern; 

(D)  Could  not  be  completed  within  a 
reasonable  time  frame;  or 

(E)  Do  not  meet  the  requirements  of 
§990.27  of  this  part. 

(7)  Disclosure.  Trustees  must 
document  in  the  administrative  record 
and  Restoration  Plan  the  invitation  to 
the  responsible  parties  to  participate, 
and  briefly  describe  the  nature  and 
extent  of  the  responsible  parties' 
participation.  If  the  responsible  parties' 
participation  is  terminated  during  the 
assessment,  trustees  must  provide  a 
brief  explanation  of  this  decision  in  the 
administrative  record  and  Restoration 
Plan. 

(d)  Public.  Trustees  must  provide 
opportunities  for  public  involvement 
after  the  trustees'  decision  to  develop 
restoration  plans  or  issuance  of  any 
notices  to  that  effect,  as  provided  in 
§  990.55  of  this  part.  Trustees  may  also 
provide  opportunities  for  public 
involvement  at  any  time  prior  to  this 
decision  if  such  involvement  may 
enhance  trustees'  decisionmaking  or 
avoid  delays  in  restoration. 

§990.15    Considerations  to  facilitate 
restoration. 

In  addition  to  the  procedures 
provided  in  subparts  D  through  F  of  this 
part,  trustees  may  take  other  actions  to 
further  the  goal  of  expediting  restoration 
of  injured  natural  resources  and 
services,  including: 

(a)  Pre-incident  planning.  Trustees 
may  engage  in  pre-incident  planning 
activities.  Pre-incident  plans  may 
identify  natural  resource  damage 
assessment  teams,  estabUsh  trustee 
notification  systems,  identify  support 
services,  identify  natural  resources  and 
services  at  risk,  identify  area  and 
regional  response  agencies  and  officials, 
identify  available  baseline  information, 
establish  data  management  systems,  and 
identify  assessment  funding  issues  and 
options.  Potentially  responsible  parties, 
as  well  as  all  other  members  of  the 
public  interested  in  and  capable  of 
participating  in  assessments,  should  be 
included  in  pre-incident  planning  to  the' 
fullest  extent  practicable. 

(b)  Regional  Restoration  Plans.  Where 
practicable,  incident-specific  restoration 
plan  development  is  preferred,  however, 
trustees  may  develop  Regional 
Restoration  Plans.  These  plans  may  be 
used  to  support  a  claim  under  §  990.56 
of  this  part.  Regional  restoration 
planning  may  consist  of  compiling 
databases  that  identify,  on  a  regional  or 
watershed  basis,  or  odierwise  as 
appropriate,  existing,  planned,  or 
proposed  restoration  projects  that  may 
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provide  appropriate  restoration 
alternatives  for  consideration  in  the 
context  of  specific  incidents. 

Subpart  B— Authorities 

$  990.20  RelatJonsMp  to  the  CERCLA 
natural  resource  damage  assessment 
regulations. 

(a J  General.  Regulations  for  assessing 
natural  resource  damages  resulting  from 
hazardous  substance  releases  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA).  42 
U.S.C.  9601  et  seq..  and  the  Federal 
Water  Pollution  Control  Act  (Clean 
Water  Act).  33  U.S.C.  1321  er  seq..  are 
codified  at  43  CFR  part  11.  The  CERCLA 
regulations  originally  applied  to  natural 
resource  damages  resulting  from  oil 
discharges  as  well  as  hazardous 
substance  releases.  This  part  supersedes 
43  CFR  part  1 1  with  regard  to  oil 
discharges  covered  by  OFA. 

(b)  Assessments  commenced  before 
February  5.  1996.  If  trustees  commenced 
a  natural  resource  damage  assessment 
for  an  oil  dischtu^e  under  43  CFR  part 
11  prior  to  February  5,  1996  they  may 
complete  the  assessment  in  compliance 
with  43  CFR  part  11,  or  they  may  elect 
to  use  this  part,  and  obtain  a  rebuttable 
presumption. 

(c)  Oil  and  hazardous  substance 
mixtures.  For  natural  resource  damages 
resulting  from  a  discharge  or  release  of 
a  mixture  of  oil  and  hazardous 
substances,  trustees  must  use  43  CFR 
part  1 1  in  order  to  obtain  a  rebuttable 
presumption 

§  990.21     Relationship  to  the  NCP. 

This  part  provides  procedures  by 
which  trustees  may  determine 
appropriate  restoration  of  injured 
natural  resources  and  services,  where 
such  injuries  are  not  fully  addressed  by 
response  actions.  Response  actions  and 
the  coordination  with  damage 
assessment  activities  are  conducted 
pursuant  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300. 

§  990.22    Prohibition  on  double  recovery. 
When  taking  actions  under  this  part, 
trustees  are  subject  to  the  prohibition  on 
double  recovery,  as  provided  in  33 
use.  2706(d)(3)  of  OPA. 

§  990.23    Compliance  with  NEPA  and  the 
CEO  regulations. 

(a)  General.  The  National 
Environmental  Pohcy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.  and  Council  on 
Environmental  Quality  (CEQ) 
regulations  implementing  NEPA,  40 
CFR  chapter  V.  apply  to  restoration 


actions  by  federal  trustees,  except  where 
a  categorical  exclusion  or  other 
exception  to  NEPA  applies.  Thus,  when 
a  federal  trustee  proposes  to  take 
restoration  actions  under  this  part,  it 
must  integrate  this  part  with  NEPA,  the 
CEQ  regulations,  and  NEPA  regulations 
promulgated  by  that  federal  trustee 
agency.  Where  state  NEPA-equivalent 
laws  may  apply  to  state  trustees,  state 
trustees  must  consider  the  extent  to 
which  they  must  integrate  this  part  with 
their  NEPA-equivalent  laws.  The 
requirements  and  process  described  in 
this  section  relate  only  to  NEPA  and 
federal  trustees. 

(h)  NEPA  requirements  for  federal 
trustees.  NEPA  becomes  applicable 
when  federal  trustees  propose  to  take 
restoration  actions,  which  begins  with 
the  development  of  a  Draft  Restoration 
Plan  under  §  990.55  of  this  part. 
Depending  upon  the  circumstances  of 
the  incident,  federal  trustees  may  need 
to  consider  early  involvement  of  the 
public  in  restoration  planning  in  order 
to  meet  their  NEPA  compliance 
reouirements. 

(c)  NEPA  process  for  federal  trustees. 
Although  the  steps  in  the  NEPA  process 
may  vary  among  different  federal 
trustees,  the  process  will  generally 
involve  the  need  to  develop  restoration 
plans  in  the  form  of  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  depending  upon  the  trustee 
agency's  own  NEPA  regulations. 

(1)  Environmental  Assessment,  (i) 
Purpose.  The  purpose  of  an 
Environmental  Assessment  (EA)  is  to 
determine  whether  a  proposed 
restoration  action  will  have  a  significant 
(as  defined  under  NEPA  and  §  1508.27 
of  the  CEQ  regulations)  impact  on  the 
quality  of  the  human  environment,  in 
which  case  an  Environmental  Impact 
Statement  (EIS)  evaluating  the  impact  is 
required.  In  the  alternative,  where  the 
impact  will  not  be  significant,  federal 
trustees  must  issue  a  Finding  of  No 
Significant  Impact  (FONSI)  as  part  of 
the  restoration  plans  developed  under 
this  part.  If  significant  impacts  to  the 
human  envirormient  are  anticipated,  the 
determination  to  proceed  with  an  EIS 
may  be  made  as  a  result,  or  in  lieu,  of 
the  development  of  the  EA. 

(ii)  General  steps.  (A)  If  the  trustees 
decide  to  pursue  an  EA,  the  trustees 
may  issue  a  Notice  of  Intent  to  Prepare 
a  Draft  Restoration  Plan/EA,  or  proceed 
directly  to  developing  a  Draft 
Restoration  Plan/EA. 

(B)  The  Draft  Restoration  Plan/EA 
must  be  made  available  for  public 
review  before  concluding  a  FONSI  or 
proceeding  with  an  EIS. 

(C)  If  a  FONSI  is  concluded,  the 
restoration  planning  process  should  be 


no  different  than  under  §  990.55  of  this 
part,  except  that  the  Draft  Restoration 
Plan/EA  will  include  the  FONSI 
analysis. 

(Dj  The  time  period  for  public  review 
on  the  Draft  Restoration  Plan/EA  must 
be  consistent  with  the  federal  trustee 
agency's  NEPA  requirements,  but 
should  generally  be  no  less  than  thirty 
(30)  calendar  days. 

(E)  The  Final  Restoration  Plan/EA 
must  consider  all  public  comments  on 
the  Draft  Restoration  Plan/EA  and 
FONSI 

(F)  The  means  by  which  a  federal 
trustee  requests,  considers,  and 
responds  to  pubhc  conunents  on  the 
Draft  Restoration  Plan/EA  and  FONSI 
must  also  be  consistent  with  the  federal 
agency's  NEPA  requirements. 

(2)  Environmental  Impact  Statement. 
(i)  Purpose.  The  purpose  of  an 
Environmental  Impact  Statement  (EIS) 
is  to  involve  the  public  and  facilitate  the 
decisionmaking  process  in  the  federal 
trustees'  analysis  of  alternative 
approaches  to  restoring  injured  natural 
resources  and  services,  where  the 
impacts  of  such  restoration  are  expected 
to  have  significant  impacts  on  the 
quality  of  the  human  environment. 

(ii)  General  steps.  (A)  If  trustees 
determine  that  restoration  actions  are 
likely  to  have  a  significant  (as  defined 
under  NEPA  and  §  1508.27  of  the  CEQ 
regulations)  impact  on  the  environment, 
they  must  issue  a  Notice  of  Intent  to 
Prepare  a  Draft  Restoration  Plan/EIS. 
The  notice  must  be  published  in  the 
Federal  Register. 

(B)  The  notice  must  be  followed  by 
formal  public  involvement  in  the 
development  of  the  Draft  Restoration 
Plan/EIS. 

(C)  The  Draft  Restoration  Plan/EIS 
must  be  made  available  for  public 
review  for  a  minimum  of  forty-five  (45) 
calendar  days.  The  Draft  Restoration 
Plan/EIS.  or  a  notice  of  its  availability, 
must  be  published  in  the  Federal 
Register. 

(D)  The  Final  Restoration  Plan/EIS 
must  consider  all  public  comments  on 
the  Draft  Restoration  Plan/EIS.  and 
incorporate  any  changes  made  to  the 
Draft  Restoration  Plan/EIS  in  response 
to  public  comments. 

(E)  The  Final  Restoration  Plan/EIS 
must  be  made  publicly  available  for  a 
minimum  of  thirty  (30)  calendar  days 
before  a  decision  is  made  on  the  federal 
trustees'  proposed  restoration  actions 
(Record  of  Decision).  The  Final 
Restoration  Plan/EIS.  or  a  notice  of  its 
availability,  must  be  published  in  the 
Federal  Register. 

(F)  The  means  by  which  a  federal 
trustee  agency  requests,  considers,  and 
responds  to  public  comments  on  the 
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Final  Restoration  Plan/EIS  must  also  be 
consistent  with  the  federal  agency's 
NEPA  requirements. 

(G)  After  appropriate  public  review  on 
the  Final  Restoration  Plan/EIS  is 
completed,  a  Record  of  Decision  (ROD) 
is  issued.  The  ROD  summarizes  the 
trustees'  decisionmaking  process  after 
consideration  of  any  public  comments 
relative  to  the  proposed  restoration 
actions,  identifies  all  restoration 
alternatives  (including  the  preferred 
altemative(s)),  and  their  environmental 
consequences,  and  states  whether  all 
practicable  means  to  avoid  or  minimize 
environmental  harm  were  adopted  (e.g., 
monitoring  and  corrective  actions).  The 
ROD  may  be  incorporated  with  other 
decision  documents  prepared  by  the 
trustees.  The  means  by  which  the  ROD 
is  made  publicly  available  must  be 
consistent  with  the  federal  trustee 
agency's  NEPA  requirements. 

(d)  Relationship  to  Regional 
Restoration  Plans  or  an  existing 
restoration  project.  If  a  Regional 
Restoration  Plan  or  existing  restoration 
project  is  proposed  for  use,  federal 
trustees  may  be  able  to  tier  their  NEPA 
analysis  to  an  existing  EIS,  as  described 
in  §§1502.20  and  1508.28  of  the  CEQ 
regulations. 

§990.24    Compliance  with  other  applicable 
laws  and  regulations 

(a)  Worker  health  and  safety.  When 
taking  actions  under  this  part,  trustees 
must  comply  with  applicable  worker 
health  and  safety  considerations 
specified  in  the  NCP  for  response 
actions. 

(b)  Natural  Resources  protection. 
When  acting  under  this  part,  trustees 
must  ensure  compliance  with  any 
applicable  consultation,  permitting,  or 
review  requirements,  including  but  not 
limited  to:  the  Endangered  Species  Act 
of  1973,  16  U.S.C.  1531  et  seq.;  the 
Coastal  Zone  Management  Act  of  1972, 
16  U.S.C.  1451  et  seq.;  the  Migratory 
Bird  Treaty  Act,  16  U.S.C.  703  etseq.; 
the  National  Marine  Sanctuaries  Act,  16 
U.S.C.  1431  et  seq.;  the  National 
Historic  Preservation  Act.  12  U.S.C.  470 
et  seq.;  the  Marine  Mammal  Protection 
Act,  16  U.S.C.  1361  et  seq.;  and  the 
Archaeological  Resources  Protection 
Act.  16U.S.C.  470ef  seq. 

§990.25    Settlement 

Trustees  may  settle  claims  for  natural 
resource  damages  under  this  part  at  any 
time,  provided  that  the  settlement  is 
adequate  in  the  judgment  of  the  trustees 
to  satisfy  the  goal  of  OPA  and  is  fair, 
reasonable,  and  in  the  public  interest, 
with  particular  consideration  of  the 
adequacy  of  the  settlement  to  restore, 
replace,  rehabilitate,  or  acquire  the 


equivalent  of  the  injured  natural 
resources  and  services.  Siuns  recovered 
in  settlement  of  such  claims,  other  than 
reimbursement  of  trustee  costs,  may 
only  be  expended  in  accordance  vfWh  a 
restoration  plan,  which  may  be  set  forth 
in  whole  or  in  part  in  a  consent  decree 
or  other  settlement  agreement,  which  is 
made  available  for  public  review. 

§990.26    Emergency  restoration. 

(a)  Trustees  may  take  emergency 
restoration  action  before  completing  the 
process  established  under  this  part, 
provided  that: 

(1)  The  action  is  needed  to  minimize 
continuing  or  prevent  additional  injury; 

(2)  The  action  is  feasible  and  likely  to 
minimize  continuing  or  prevent 
additional  injury;  and 

(3)  The  costs  of  the  action  are  not 
unreasonable. 

(b)  If  response  actions  are  still 
underway,  trustees,  through  their 
Regional  Response  Team  member  or 
designee,  must  coordinate  with  the  On- 
Scene  Coordinator  (OSC)  before  taking 
any  emergency  restoration  actions.  Any 
emergency  restoration  actions  proposed 
by  trustees  should  not  interfere  with  on- 
going response  actions.  Trustees  must 
explain  to  response  agencies  through 
the  OSC  prior  to  implementation  of 
emergency  restoration  actions  their 
reasons  for  believing  that  proposed 
emergency  restoration  actions  will  not 
interfere  with  on-going  response 
actions. 

(c)  Trustees  must  provide  notice  to 
identified  responsible  parties  of  any 
emergency  restoration  actions  and,  to 
the  extent  time  permits,  invite  their 
participation  in  the  conduct  of  those 
actions  as  provided  in  §  990.14(c)  of  this 
part. 

(d)  Trustees  must  provide  notice  to 
the  public,  to  the  extent  practicable,  of 
these  planned  emergency  restoration 
actions.  Trustees  must  also  provide 
public  notice  of  the  justification  for, 
nature  and  extent  of,  and  results  of 
emergency  restoration  actions  within  a 
reasonable  time  frame  after  completion 
of  such  actions.  The  means  by  which 
this  notice  is  provided  is  left  to  the 
discretion  of  the  trustee. 

§  990.27    Use  of  assessment  procedures. 

(a)  Standards  for  assessment 
procedures.  Any  procedures  used 
pursuant  to  this  part  must  comply  with 
all  of  the  following  standards  if  they  are 
to  be  in  accordance  with  this  part: 

(1)  The  procedure  must  be  capable  of 
providing  assessment  information  of  use 
in  determining  the  type  and  scale  of 
restoration  appropriate  for  a  particular 
injury; 


(2)  The  additional  cost  of  a  more 
complex  procedure  must  be  reasonably 
related  to  the  expected  increase  in  the 
quantity  and/or  quality  of  relevant 
information  provided  by  the  more 
complex  procedure;  and 

(3)  The  procedure  must  be  reliable 
and  valid  for  the  particular  incident. 

(b)  Assessment  procedures  available. 
(1)  The  range  of  assessment  procedures 
available  to  trustees  includes,  but  is  not 
limited  to: 

(i)  Procedures  conducted  in  the  field; 

(ii)  Procedures  conducted  in  the 
laboratory; 

(iii)  Model-based  procedures, 
including  ty]>e  A  procedures  identified 
in  43  CFR  part  11,  subpart  D,  and 
compensation  formulas/schedules;  and 

(iv)  Literature-based  procedures. 

(2)  Trustees  may  use  the  assessment 
procedures  in  paragraph  Cb)(l)  of  this 
section  alone,  or  in  any  combination, 
provided  that  the  standards  in 
paragraph  (a)  of  this  section  are  met, 
and  there  is  no  double  recovery. 

(c)  Selecting  assessment  procedures. 
(1)  When  selecting  assessment 
procedures,  trustees  must  consider,  at  a 
minimum: 

(i)  The  range  of  procedures  available 
under  paragraph  (b)  of  this  section; 

(ii)  The  time  and  cost  necessary  to 
implement  the  procedures; 

(iii)  The  potential  nature,  degree,  and 
spatial  and  temporal  extent  of  the 
injury; 

(iv)  The  potential  restoration  actions 
for  the  injtiry;  and 

(v)  The  relevance  and  adequacy  of 
information  generated  by  the  procedures 
to  meet  information  requirements  of 
restoration  planning. 

(2)  If  a  range  of  assessment  procedures 
providing  the  same  type  and  quality  of 
information  is  available,  the  most  cost- 
effective  procedure  must  be  used. 

Subpart  C — Definitions 

§990.30    Definitions. 

For  the  purpose  of  this  rule,  the  term: 

Baseline  means  the  condition  of  the 
natural  resources  and  services  that 
would  have  existed  had  the  incident  not 
occurred.  Baseline  data  may  be 
estimated  using  historical  data, 
reference  data,  control  data,  or  data  on 
incremental  changes  (e.g.,  number  of 
dead  animals),  alone  or  in  combination, 
as  appropriate. 

Cost-effective  means  the  least  costly 
activity  among  two  or  more  activities 
that  provide  the  same  or  a  comparable 
level  of  benefits,  in  the  judgment  of  the 
trustees. 

CEQ  regulations  means  the  Council 
on  Environmental  Quality  regulations 
implementing  NEPA,  40  CFR.chapter  V. 
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Damages  means  damages  specified  in 
section  1002(b)  of  OPA  (33  U.S.C. 
1002(b)).  and  includes  the  costs  of 
assessing  these  damages,  as  defined  in 
section  1001(5)  of  OPA  (33  U.S.C. 
2701(5)). 

Discharge  means  any  emission  (other 
than  natural  seepage),  intentional  or 
unintentional,  and  includes,  but  is  not 
limited  to,  spilling,  leaking,  pumping, 
pouring,  emitting,  empiying,  or 
dumping,  as  defined  in  section  1001(7) 
ofOPA  (33  U.S.C.  2701(7)). 

Exclusive  Economic  Zone  means  the 
zone  established  by  Presidential 
Proclamation  5030  of  March  10,  1983  (3 
CFR.  1984  Corap.,  p.  22),  including  the 
ocean  waters  of  the  areas  referred  to  as 
"eastern  special  areas"  in  Article  3(1)  of 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  the 
Maritime  Boundary,  signed  June  1, 
1990,  as  defined  in  section  1001(8)  of 
OPA  (33  d.S.C.  2701(8)). 

Exposure  means  direct  or  indirect 
contact  with  the  discharged  oil. 

Facility  means  any  structure,  group  of 
structures,  equipment,  or  device  (other 
than  a  vessel)  which  is  used  for  one  or 
more  of  the  following  purposes: 
exploring  for.  drilling  for.  producing, 
storing,  handling,  transferring, 
processing,  or  transporting  oil.  This 
term  includes  any  motor  vehicle,  rolling 
stock,  or  pipehne  used  for  one  or  more 
of  these  purposes,  as  defined  in  section 
1001(9)  of  OPA  (33  U.S.C.  2701(9)). 

Fund  means  the  Oil  Spill  Liability 
Trust  Fund,  established  by  section  9509 
of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  9509),  as  defined  in  section 
1001(1^^  "f  OPA  f3T  IT  S.r.  2701(11)). 

Incident  means  any  occurrence  or 
series  of  occurrences  having  the  same 
origin,  involving  one  or  more  vessels, 
facilities,  or  any  combination  thereof, 
resulting  in  the  discharge  or  substantial 
threat  of  discharge  of  oil  into  or  upon 
navigable  waters  or  adjoining  shorelines 
or  the  Exclusive  Economic  Zone,  as 
defined  in  section  1001(14)  of  OPA  (33 
U.S.C.  2701(14)). 

Indian  tribe  (or  tribal)  means  any 
Indian  tribe,  band,  nation,  or  other 
organized  group  or  community,  but  not 
including  any  Alaska  Native  regional  or 
village  corporation,  which  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  and  has  governmental  authority 
over  lands  belonging  to  or  controlled  by 
the  tribe,  as  defined  in  section  1001(15) 
of  OPA  (33  U.S.C.  2701(15)). 

Injury  means  an  observable  or 
measurable  adverse  change  in  a  natural 
resource  or  impairment  of  a  natural 
resource  service.  Injury  may  occur 


directly  or  indirectly  to  a  natural 
resource  and/ or  service.  Injury 
incorporates  Uie  leniis    dej>iructioii. 
"loss."  and  "loss  of  use"  as  provided  in 

OPA. 

Lead  Administrative  Trustee(s)  (or 
LAT)  means  the  trustee(s)  who  is 
selected  by  all  participating  trustees 
whose  natural  resources  or  services  are 
injured  by  an  incident,  for  the  purpose 
of  coordinating  natural  resource  damage 
assessment  activities.  The  LAT(s) 
should  also  facilitate  communication 
between  the  OSC  and  other  natural 
resource  trustees  regarding  their 
activities  during  the  response  phase. 

NCP  means  the  National  Oifand 
Hazardous  Substances  Pollution 
Contingency  Plan  (National 
Contingency  Plan)  codified  at  40  CFR 
part  300,  which  addresses  the 
identification,  investigation,  study,  and 
response  to  incidents,  as  defined  in 
section  1001(19)  of  OPA  (33  U.S.C. 
2701(19)). 

Natural  resource  damage  assessment 
(or  assessment)  means  the  process  of 
collecting  and  analyzing  information  to 
evaluate  the  nature  and  extent  of 
injuries  resulting  from  an  incident,  and 
determine  the  restoration  actions 
needed  to  bring  injured  natural 
resources  and  services  back  to  baseline 
and  make  the  environment  and  public 
whole  for  interim  losses. 

Natural  resources  means  land,  fish, 
wildlife,  biota,  air,  water,  ground  water, 
drinking  water  supplies,  and  other  such 
resources  belonging  to,  managed  by, 
held  in  trust  by,  appertaining  to,  or 
otherwise  controlled  by  the  United 
States  (including  the  resources  of  the 
Exclusive  Economic  Zone),  any  state  or 
local  government  or  Indian  tribe,  or  any 
foreign  government,  as  defined  in 
section  1001(20)  of  OPA  (33  U.S.C. 
2701(20)). 

Navigable  waters  means  the  waters  of 
the  United  States,  including  the 
territorial  sea,  as  defined  in  section 
1001(21)  of  OPA  (33  U.S.C.  2701(21)). 

NEPA  means  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  ef  seq. 

Oil  means  oil  of  any  kind  or  in  any 
form,  including,  but  not  limited  to, 
petroleum,  fuel  oil.  sludge,  oil  refuse, 
and  oil  mixed  with  wastes  other  than 
dredged  spoil.  However,  the  term  does 
not  include  petroleum,  including  crude 
oil  or  any  fraction  thereof,  that  is 
specifically  listed  or  designated  as  a 
hazardous  substance  under  42  U.S.C. 
9601(14)(A)  through  (F).  as  defined  in 
section  1001(23)  of  OPA  (33  U.S.C. 
2701(23)). 

On- Scene  Coordinator  (or  OSC) 
means  the  official  designated  by  the 
U.S.  Environmental  Protection  Agency 


or  the  U.S.  Coast  Guard  to  coordinate 
and  direct  response  actions  under  the 
NCF,  or  die  govciOiiicui  ufftcidl 
designated  by  the  lead  response  agency 
to  coordinate  and  direct  response 
actions  under  the  NCP. 

OPA  means  the  Oil  Pollution  Act  of 
1990,  33  U.S.C.  2701  et  seq. 

Pathway  means  any  link  that  connects 
the  incident  to  a  natural  resource  and/ 
or  service,  and  is  associated  with  an 
actual  discharge  of  oil. 

Person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  commission,  or 
political  subdivision  of  a  state,  or  any 
interstate  body,  as  defined  in  section 
1001(27)  of  OPA  (33  U.S.C.  2701(27)). 

Public  vessel  means  a  vessel  owned  or 
bareboat  chartered  and  operated  by  the 
United  States,  or  by  a  state  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  the  vessel  is 
engaged  in  commerce,  as  defined  in 
section  1001(29)  of  OPA  (33  U.S.C. 
2701(29)). 

Reasonable  assessment  costs  means, 
for  assessments  conducted  under  this 
part,  assessment  costs  that  are  incurred 
by  trustees  in  accordance  with  this  part. 
In  cases  where  assessment  costs  are 
incurred  but  trustees  do  not  pursue 
restoration,  trustees  may  recover  their 
reasonable  assessment  costs  provided 
that  they  have  determined  that 
assessment  actions  undertaken  were 
premised  on  the  likelihood  of  injury  and 
need  for  restoration.  Reasonable 
assessment  costs  also  include: 
administrative,  legal,  and  enforcement 
costs  necessary  to  carry  out  this  part; 
monitoring  and  oversight  costs;  and 
costs  associated  with  public 
participation. 

Recovery  means  the  return  of  injured 
natural  resources  and  services  to 
baseline. 

Response  (or  remove  or  removal) 
means  containment  and  removal  of  oil 
or  a  hazardous  substance  from  water 
and  shorelines  or  the  taking  of  other 
actions  as  may  be  necessary  to  minimize 
or  mitigate  damage  to  the  public  health 
or  welfare,  including,  but  not  limited  to, 
fish,  shellfish,  wildlife,  and  public  and 
private  property,  shorelines,  and 
beaches,  as  defined  in  section  1001(30) 
ofOPA  (33  U.S.C.  2701(30)). 

Responsible  party  means: 

(a)  Vessels.  In  the  case  of  a  vessel,  any 
person  owning,  operating,  or  demise 
chartering  the  vessel. 

(b)  Onshore  facilities.  In  the  case  of  an 
onshore  facility  (other  than  a  pipeline), 
any  person  owning  or  operating  the 
facility,  except  a  federal  agency,  state, 
municipality,  commission,  or  political 
subdivision  of  a  state,  or  any  interstate 
body,  that  as  the  owner  transfers 


possession  and  right  to  use  the  property 
to  another  person  by  lease,  assignment, 
or  permit. 

(c)  Offshore  facilities.  In  the  case  of  an 
offshore  facility  (other  than  a  pipeline  or 
a  deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501  et  seq.]),  the  lessee  or  permittee  of 
the  area  in  which  the  facility  is  located 
or  the  holder  of  a  right  of  use  and 
easement  granted  under  applicable  state 
law  or  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1301-1356)  for  the 
area  in  which  the  facility  is  located  (if 
the  holder  is  a  different  person  than  the 
lessee  or  permittee),  except  a  federal 
agency,  state,  municipality, 
commission,  or  political  subdivision  of 
a  state,  or  any  interstate  body,  that  as 
owTier  transfers  possession  and  right  to 
use  the  property  to  another  person  by 
lease,  assignment,  or  permit. 

(d)  Deepwater  ports.  In  the  case  of  a 
deepwater  port  licensed  under  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524),  the  licensee. 

(e)  Pipelines.  In  the  case  of  a  pipeline, 
any  person  owning  or  operating  the 
pipeline. 

(0  Abandonment.  In  the  case  of  an 
abandoned  vessel,  onshore  facility, 
deepwater  port,  pipeline,  or  offshore 
facility,  the  persons  who  would  have 
been  responsible  parties  immediately 
prior  to  the  abandonment  of  the  vessel 
or  facility,  as  defined  in  section 
1001(32)  of  OPA  (33  U.S.C.  2701(32)). 

Restoration  means  any  action  (or 
alternative),  or  combination  of  actions 
(or  alternatives),  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of 
injured  natural  resources  and  services. 
Restoration  includes: 

(a)  Primary  restoration,  which  is.any 
action,  including  natural  recovery,  that 
returns  injured  natural  resources  and 
services  to  baseline;  and 

(b)  Compensatory  restoration,  which 
is  any  action  taken  to  compensate  for 
interim  losses  of  natural  resources  and 
services  that  occur  from  the  date  of  the 
incident  until  recovery. 

Services  (or  natural  resource  services) 
means  the  functions  performed  by  a 
natural  resource  for  the  benefit  of 
another  natural  resource  and/or  the 
public. 

Trustees  (or  natural  resource  trustees) 
means  those  officials  of  the  federal  and 
state  governments,  of  Indian  tribes,  and 
of  foreign  governments,  designated 
under  33  U.S.C.  2706(b)  of  OPA. 

United  States  and  State  means  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  United  States 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianas,  and  any  other 


territory  or  possession  of  the  United 
States,  as  defined  in  section  1001(36)  of 
OPA  (33  U.S.C.  2701(36)). 

Value  means  the  maximum  amount  of 
goods,  services,  or  money  an  individual 
is  willing  to  give  up  to  obtain  a  specific 
good  or  service,  or  the  minimum 
amount  of  goods,  services,  or  money  an 
individual  is  willing  to  accept  to  forgo 
a  specific  good  or  service.  The  total 
value  of  a  natural  resource  or  service 
includes  the  value  individuals  derive 
from  direct  use  of  the  natural  resource, 
for  example,  swimming,  boating, 
hunting,  or  birdwatching,  as  well  as  the 
value  individuals  derive  from  knowing 
a  natural  resource  will  be  available  for 
future  generations. 

Vessel  means  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water,  other 
than  a  public  vessel,  as  defined  in 
section  1001(37)  of  OPA  (33  U.S.C. 
2701(37)). 

Subpart  D — Preassessment  Phase 

§990.40     Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  by  which  trustees 
determine  if  they  have  jurisdiction  to 
pursue  restoration  under  OPA  and.  if  so, 
whether  it  is  appropriate  to  do  so. 

§990.41     Determination  of  jurisdiction. 

(a)  Determination  of  jurisdiction. 
Upon  learning  of  an  incident,  trustees 
must  determine  whether  there  is 
jurisdiction  to  pursue  restoration  under 
OPA.  To  make  this  determination, 
trustees  must  decide  if: 

(1)  An  incident  has  occurred,  as 
defined  in  §  990.30  of  this  part; 

(2)  The  incident  is  not: 

(i)  Permitted  under  a  permit  issued 
under  federal,  state,  or  local  law;  or 
(ii)  From  a  public  vessel;  or 
(iii)  From  an  onshore  facility  subject 
to  the  Trans-Alaska  Pipeline  Authority 
Act,  43  U.S.C.  1651,  et  seq.;  and 

(3)  Natural  resources  under  the 
trusteeship  of  the  trustee  may  have 
been,  or  may  be.  injured  as  a  result  of 
the  incident. 

(b)  Proceeding  mth  preassessment.  If 
the  conditions  listed  in  paragraph  (a)  of 
this  section  are  met,  trustees  may 
proceed  imder  this  part.  If  one  of  the 
conditions  is  not  met,  trustees  may  not 
take  additional  action  under  this  part, 
except  action  to  finalize  this 
determination.  Trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  this  point  provided  that  conditions  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  were  met  and  actions  were  taken 
with  the  reasonable  belief  that  natural 
resources  or  services  under  their 


trusteeship  might  have  been  injured  as 
a  result  of  the  incident. 

§  990.42    Determination  to  conduct 
restoration  planning. 

(a)  Determination  on  restoration 
planning.  If  trustees  determine  that 
there  is  jurisdiction  to  pursue 
restoration  under  OPA,  trustees  must 
determine  whether: 

(1)  Injuries  have  resulted,  or  are  likely 
to  result,  from  the  incident; 

(2)  Response  actions  have  not 
adequately  addressed,  or  are  not 
expected  to  address,  the  injuries 
resulting  from  the  incident;  and 

(3)  Feasible  primary  and/or 
compensatory  restoration  actions  exist 
to  address  the  potential  injuries. 

(b)  Proceeding  with  preassessment.  If 
the  conditions  listed  in  paragraph  (a)  of 
this  section  are  met.  trustees  may 
proceed  under  §  990.44  of  this  part.  If 
one  of  these  conditions  is  not  met. 
trustees  may  not  take  additional  action 
under  this  part,  except  action  to  finalize 
this  determination.  However,  trustees 
may  recover  all  reasonable  assessment 
costs  incurred  up  to  this  point. 

§  990.43    Data  collection. 

Trustees  may  conduct  data  collection 
and  analyses  that  are  reasonably  related 
to  Preassessment  Phase  activities.  Data 
collection  and  analysis  during  the 
Preassessment  Phase  must  be 
coordinated  with  response  actions  such 
that  collection  and  analysis  does  not 
interfere  with  response  actions.  Trustees 
may  collect  and  analyze  the  followdng 
types  of  data  during  the  Preassessment 
Phase: 

(a)  Data  reasonably  expected  to  be 
necessary  to  make  a  determination  of 
jurisdiction  under  §990.'!1  of  this  part, 
or  a  determination  to  conduct 
restoration  planning  under  §  990.42  of 
this  part; 

(b)  Ephemeral  data;  and 

(c)  Information  needed  to  design  or 
implement  anticipated  assessment 
procedures  under  subpart  E  of  this  part. 

§  990.44    Notice  of  Intent  to  Conduct 
Restoration  Planning. 

(a)  General.  If  trustees  determine  that 
all  the  conditions  under  §  990.42(a)  of 
this  part  are  met  and  trustees  decide  to 
proceed  vdth  the  natural  resource 
damage  assessment,  they  must  prepare  a 
Notice  of  Intent  to  Conduct  Restoration 
Planning. 

(b)  Contents  of  the  notice.  The  Notice 
of  Intent  to  Conduct  Restoration 
Planning  must  include  a  discussion  of 
the  trustees'  analyses  under  §§  990.41 
and  990.42  of  this  part.  Depending  on 
information  available  at  this  point,  the 
notice  may  include  the  trustees' 
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proposed  strategy  to  assess  injury  and 
determine  the  type  and  scale  of 
restoration.  The  contents  of  a  notice 
may  vary,  but  will  typically  discuss: 
(i )  The  facts  of  the  incident; 

(2)  Trustee  authority  to  proceed  with 
the  assessment; 

(3)  Natural  resources  and  services  that 
are,  or  are  likely  to  be,  injured  as  a 
result  of  the  incident; 

(41  Potential  restoration  actions 
relevant  to  the  expected  injuries;  and 

(5)  If  determined  at  the  time,  potential 
assessment  procedures  to  evaluate  the 
injuries  and  define  the  appropriate  type 
and  scale  of  restoration  for  the  injured 
natural  resources  and  services. 

(c)  Public  availability  of  the  notice. 
Trustees  must  make  a  copy  of  the  Notice 
of  Intent  to  Conduct  Restoration 
Planning  publicly  available.  The  means 
by  which  the  notice  is  made  publicly 
available  and  whether  public  comments 
are  solicited  on  the  notice  will  depend 
on  the  nature  and  extent  of  the  incident 
and  various  information  requirements, 
and  is  left  to  the  discretion  of  the 
trustees. 

(d)  Delivery  of  the  notice  to  the 
responsible  parties.  Trustees  must  send 
a  copy  of  the  notice  to  the  responsible 
parties,  to  the  extent  known,  in  such  a 
way  as  will  establish  the  date  of  receipt, 
and  invite  responsible  parties' 
participation  in  the  conduct  of 
restoration  planning.  Consistent  with 

§  990.14(c)  of  this  part,  the 
determination  of  the  timing,  nature,  and 
extent  of  responsible  party  participation 
will  be  determined  by  the  trustees  on  an 
incident-specific  basis. 

§  990.45    Administrative  record. 

(a)  If  trustees  decide  to  proceed  with 
restoration  planning,  they  must  open  a 
publicly  available  administrative  record 
to  document  the  basis  for  their  decisions 
pertaining  to  restoration.  The 
administrative  record  should  be  opened 
concurrently  with  the  publication  of  the 
Notice  of  Intent  to  Conduct  Restoration 
Planning.  Depending  on  the  nature  and 
extent  of  the  incident  and  assessment, 
the  administrative  record  should 
include  documents  relied  upon  during 
the  assessment,  such  as: 

(1)  Any  notice,  draft  and  final 
restoration  plans,  and  public  comments; 

(2)  Any  relevant  data,  investigation 
reports,  scientific  studies,  work  plans, 
quality  assurance  plans,  and  literatiu^; 
and 

(3)  Any  agreements,  not  otherwise 
privileged,  among  the  participating 
trustees  or  with  the  responsible  parties. 

(b)  Federal  trustees  should  maintain 
the  administrative  record  in  a  manner 
consistent  with  the  Administrative 
Procedure  Act,  5  U.S.C.  551-59.  701-06. 


Subpart  E — Restoration  Planning 
Ptiase 

f  990.50    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  by  which  trustees 
evaluate  and  quantify  potential  injuries 
(injury  assessment),  and  use  that 
information  to  determine  the  need  for 
and  scale  of  restoration  actions 
(restoration  selection). 

§990.51    Injury  assessment — injury 
determination . 

(a)  General.  After  issuing  a  Notice  of 
Intent  to  Conduct  Restoration  Planning 
under  §  990.44  of  this  part,  trustees 
must  determine  if  injuries  to  natural 
resources  and/or  services  have  resulted 
from  the  incident. 

(b)  Determining  injury.  To  make  the 
determination  of  injury,  trustees  must 
evaluate  if: 

(1)  The  definition  of  injury  has  been 
met.  as  deBned  in  §  990.30  of  this  part; 
and 

(2)(i)  An  injured  natural  resource  has 
been  exposed  to  the  discharged  oil,  and 
a  pathway  can  be  established  from  the 
discharge  to  the  exposed  natural 
resource;  or 

(ii)  An  injury  to  a  natural  resource  or 
impairment  of  a  natural  resource  service 
has  occurred  as  a  result  of  response 
actions  or  a  substantial  threat  of  a 
discharge  of  oil. 

(c)  Identifying  injury.  Trustees  must 
determine  whether  an  injury  has 
occurred  and.  if  so.  identify  the  nature 
of  the  injury.  Potential  categories  of 
injury  include,  but  are  not  limited  to. 
adverse  changes  in:  survival,  growth, 
and  reproduction:  health,  physiology 
and  biological  condition;  behavior; 
community  composition;  ecological 
processes  and  functions;  physical  and 
chemical  habitat  quality  or  structure; 
and  public  services. 

(d)  Establishing  exposure  and 
pathway.  Except  for  injuries  resulting 
from  response  actions  or  incidents 
involving  a  substantial  threat  of  a 
discharge  of  oil.  trustees  must  establish 
whether  natural  resources  were 
exposed,  either  directly  or  indirectly,  to 
the  discharged  oil  from  the  incident, 
and  estimate  the  amount  or 
concentration  and  spatial  and  temporal 
extent  of  the  exposure.  Trustees  must 
also  determine  whether  there  is  a 
pathway  Unking  the  incident  to  the 
injuries.  Pathways  may  include,  but  are 
not  limited  to,  the  sequence  of  events  by 
which  the  discharged  oil  was 
transported  from  the  incident  and  either 
came  into  direct  physical  contact  with 

a  natural  resource,  or  caused  an  indirect 
injury. 


(e)  Injuries  resulting  from  response 
actions  or  incidents  involving  a 
substantial  threat  of  a  discharge.  For 
injuries  resulting  fruui  response  actions 
or  incidents  involving  a  substantial 
threat  of  a  discharge  of  oil,  trustees  must 
determine  whether  an  injury  or  an 
impairment  of  a  natural  resource  service 
has  occurred  as  a  result  of  the  incident. 

(f)  Selection  of  injuries  to  include  in 
the  assessment.  When  selecting 
potential  injuries  to  assess,  trustees 
should  consider  factors  such  as: 

(1)  The  natural  resources  and  services 
of  concern; 

(2)  The  procedures  available  to 
evaluate  and  quantify  injury,  and 
associated  time  and  cost  requirements; 

(3)  The  evidence  indicating  exposure; 

(4)  The  pathway  from  the  inciaent  to 
the  natural  resource  and/or  service  of 
concern; 

(5)  The  adverse  change  or  impairment 
that  constitutes  injury; 

(6)  The  evidence  indicating  injury; 

(7)  The  mechanism  by  which  injury 
occurred; 

(8)  The  potential  degree,  and  spatial 
and  temporal  extent  of  the  injury; 

(9)  The  potential  natural  recovery 
period;  and 

(10)  The  kinds  of  primary  and/or 
compensatory  restoration  actions  that 
are  feasible. 

§990.52    Injury  assessment — 
quantification. 

(a)  General.  In  additiori  to 
determining  whether  injuries  have 
resulted  from  the  incident,  trustees  must 
quantify  the  degree,  and  spatial  and 
temporal  extent  of  such  injuries  relative 
to  baseline. 

(b)  Quantification  approaches. 
Trustees  may  quantify  injuries  in  terms 
of: 

(1)  The  degree,  and  spatial  and 
temporal  extent  of  the  injury  to  a  natural 
resource; 

(2)  The  degree,  and  spatial  and 
temporal  extent  of  injury  to  a  natural 
resource,  with  subsequent  translation  of 
that  adverse  change  to  a  reduction  in 
services  provided  by  the  natural 
resource;  or 

(3)  The  amount  of  services  lost  as  a 
result  of  the  incident. 

(c)  Natural  recovery.  To  quantify 
injury,  trustees  must  estimate, 
quantitatively  or  qualitatively,  the  time 
for  natural  recovery  without  restoration, 
but  including  any  response  actions.  The 
analysis  of  natural  recovery  may 
consider  such  factors  as: 

(1)  The  nature,  degree,  and  spatial  and 
temporal  extent  of  injury; " 

(2)  The  sensitivity  and  vulnerability 
of  the  injured  natural  resource  and/or 
service; 
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(3)  The  reproductive  and  recruitment 
potential; 

(4)  The  resistance  and  resilience 
(stability)  of  the  affected  environment; 

(5)  The  natural  variability;  and 

(6)  The  physical/chemical  processes 
of  the  affected  environment. 

§990.53     Resioraiion  selection— 
developing  restoration  alternatives 

(a)  General.  (1)  If  the  information  on 
injury  determination  and  quantification 
under  §§  990.51  and  990.52  of  this  part 
and  its  relevance  to  restoration  justify 
restoration,  trustees  may  proceed  with 
the  Restoration  Planning  Phase. 
Otherwise,  trustees  may  not  take 
additional  action  under  this  part. 
However,  trustees  may  recover  all 
reasonable  assessment  costs  incurred  up 
to  this  point. 

(2)  Trustees  must  consider  a 
reasonable  range  of  restoration 
alternatives  before  selecting  their 
preferred  altemative(s).  Each  restoration 
alternative  is  comprised  of  primary  and/ 
or  compensatory  restoration 
components  that  address  one  or  more 
specific  injury(ies)  associated  with  the 
incident.  Each  alternative  must  be 
designed  so  that,  as  a  package  of  one  or 
more  actions,  the  alternative  would 
make  the  environment  and  public 
whole.  Only  those  alternatives 
considered  technically  feasible  and  in 
accordance  with  applicable  laws, 
regulations,  or  permits  may  be 
considered  further  under  this  part. 

(b)  Primary  restoration.  (1)  General. 
For  each  alternative,  trustees  must 
consider  primary  restoration  actions, 
including  a  natural  recovery  alternative. 

(2)  Natural  recovery.  Trustees  must 
consider  a  natural  recovery  alternative 
in  which  no  human  intervention  would 
be  taken  to  directly  restore  injured 
natural  resources  and  services  to 
baseline. 

(3)  Active  primary  restoration  actions. 
Trustees  must  consider  an  alternative 
comprised  of  actions  to  directly  restore 
the  natural  resources  and  services  to 
baseline  on  an  accelerated  time  frame. 
When  identifying  such  active  primary 
restoration  actions,  trustees  may 
consider  actions  that: 

(i)  Remove  conditions  that  would 
prevent  or  limit  the  effectiveness  of  any 
restoration  action  (e.g.,  residual  sources 
of  contamination); 

(ii)  May  be  necessary  to  return  the 
physical,  chemical,  and/or  biological 
conditions  necessary  to  allow  recovery 
or  restoration  of  the  injured  natural 
resources  (e.g.,  replacing  substrate  or 
vegetation,  or  modifying  hydrologic 
conditions);  or 

(iii)  Return  key  natural  resources  and 
services,  and  would  be  an  effective 


approach  to  achieving  or  accelerating  a 
return  to  basehne  (e.g.,  replacing 
essential  species,  habitats,  or  public 
services  that  would  facilitate  the 
replacement  of  other,  dependent  natural 
resource  oi  service  components). 

(c)  Compensatory  restoration.  (1) 
General.  For  each  alternative,  trustees 
must  also  consider  compensatory 
restoration  actions  to  compensate  for  the 
interim  loss  of  natural  resources  and 
services  pending  recovery. 

(2)  Compensatory  restoration  actions. 
To  the  extent  practicable,  when 
evaluating  compensatory  restoration 
actions,  trustees  must  consider 
compensatory  restoration  actions  that 
provide  services  of  the  same  type  and 
quality,  and  of  comparable  value  as 
those  injured.  If,  in  the  judgment  of  the 
trustees,  compensatory  actions  of  the 
same  type  and  quality  and  comparable 
value  cannot  provide  a  reasonable  range 
of  alternatives,  trustees  should  identify 
actions  that  provide  natural  resources 
and  services  of  comparable  type  and 
quality  as  those  provided  by  the  injured 
natural  resources.  Where  the  injured 
and  replacement  natural  resources  and 
services  are  not  of  comparable  value,  the 
scaling  process  will  involve  valuation  of 
lost  and  replacement  services. 

(d)  Scaling  restoration  actions.  (1) 
General.  After  trustees  have  identified 
the  types  of  restoration  actions  that  will 
be  considered,  they  must  determine  the 
scale  of  those  actions  that  will  make  the 
environment  and  public  whole.  For 
primar\'  restoration  actions,  scaling 
generally  applies  to  actions  involving 
replacement  and/or  acquisition  of 
equivalent  of  natural  resources  and/or 
services. 

(2)  Resource-to-resource  and  service- 
to-service  scaling  approaches.  When 
determining  the  scale  of  restoration 
actions  that  provide  natural  resources 
and/or  services  of  the  same  type  and 
quality,  and  of  comparable  value  as 
those  lost,  trustees  must  consider  the 
use  of  a  resource-to-resomce  or  service- 
to-service  scaling  approach.  Under  this 
approach,  trustees  determine  the  scale 
of  restoration  actions  that  will  provide 
natural  resources  and/or  services  equal 
in  quantity  to  those  lost. 

(3)  Valuation  scaling  approach,  (i) 
Where  trustees  have  determined  that 
neither  resource-to-resource  nor  service- 
to-service  scaling  is  appropriate, 
trustees  may  use  the  valuation  scaling 
approach.  Under  the  valuation  scaling 
approach,  trustees  determine  the 
amount  of  natural  resources  and/or 
services  that  must  be  provided  to 
produce  the  same  value  lost  to  the 
public.  Trustees  must  explicitly 
measure  the  value  of  injured  natural 
resources  and/or  services,  and  then 


determine  the  scale  of  the  restoration 
action  necessary  to  produce  natural 
resources  and/or  services  of  equivalent 
value  to  the  public. 

(ii)  If,  in  the  judgment  of  the  trustees, 
valuation  of  the  lost  services  is 
practicable,  but  valuation  of  the 
replacement  natural  resources  and/or 
services  cannot  be  performed  within  a 
reasonable  time  frame  or  at  a  reasonable 
cost,  as  determined  by  §  990.27(a)(2)  of 
this  part,  trustees  may  estimate  the 
dollar  value  of  the  lost  services  and 
select  the  scale  of  the  restoration  action 
that  has  a  cost  equivalent  to  the  lost 
value.  The  responsible  parties  may 
request  that  trustees  value  the  natural 
resources  and  services  provided  by  the 
restoration  action  following  the  process 
described  in  §990. 14(c)  of  this  part. 

(4)  Discounting  and  uncertainty. 
When  scaling  a  restoration  action, 
trustees  must  evaluate  the  uncertainties 
associated  with  the  projected 
consequences  of  the  restoration  action, 
and  must  discount  all  service  quantities 
and/or  values  to  the  date  the  demand  is 
presented  to  the  responsible  parties. 
Where  feasible,  trustees  should  use  risk- 
adjusted  measures  of  losses  due  to 
injury  and  of  gains  from  the  restoration 
action,  in  conjunction  with  a  riskless 
discount  rate  representing  the  consumer 
rate  of  time  preference.  If  the  streams  of 
losses  and  gains  cannot  be  adequately 
adjusted  for  risks,  then  trustees  may  use 
a  discount  rate  that  incorporates  a 
suitable  risk  adjustment  to  the  riskless 
rate.  • 

§  990.54    Restoration  selection — evaluation 
of  alternatives. 

(a)  Evaluation  standards.  Once 
trustees  have  developed  a  reasonable 
range  of  restoration  alternatives  under 
§990.53  of  this  part,  they  must  evaluate 
the  proposed  alternatives  based  on,  at  a 
minimum: 

(1)  The  cost  to  carry  out  the 
alternative; 

(2)  The  extent  to  which  each 
alternative  is  expected  to  meet  the 
trustees'  goals  and  objectives  in 
returning  the  injured  natural  resources 
and  services  to  baseline  and/or 
compensating  for  interim  losses; 

(3)  The  likelihood  of  success  of  each 
alternative; 

(4)  The  extent  to  which  each 
alternative  will  prevent  future  injury  as 
a  result  of  the  incident,  and  avoid 
collateral  injury  as  a  result  of 
implementing  the  alternative; 

(5)  The  extent  to  which  each 
alternative  benefits  more  than  one 
natural  resource  and/or  service;  and 

(6)  The  effect  of  each  alternative  on 
public  health  and  safety. 
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lb)  Freferred  restoration  alternatives. 
Based  on  an  evaluation  of  the  factors 
under  paragraph  (a)  of  this  section, 
trustees  must  select  a  preferred 
restoration  altemative(s).  If  the  trustees 
conclude  that  two  or  more  alternatives 
are  equally  preferable  based  on  these 
factors,  the  trustees  must  select  the  most 
cost-effective  alternative. 

(c)  Pilot  projects.  Where  additional 
information  is  needed  to  identify  and 
evaluate  the  feasibility  and  likelihood  of 
success  of  restoration  alternatives, 
trustees  may  implement  restoration 
pilot  projects.  Pilot  projects  should  only 
be  undertaken  when,  in  the  judgment  of 
the  trustees,  these  projects  are  likely  to 
provide  the  information,  described  in 
paragraph  (a)  of  this  section,  at  a 
reasonable  cost  and  in  a  reasonable  time 
frame 

§  990.55    Restoration  selection — 
developing  restoration  plans. 

(a)  General.  OPA  requires  that 
damages  be  based  upon  a  plan 
developed  with  opportunity  for  public 
review  and  comment.  To  meet  this 
requirement,  trustees  must,  at  a 
minimum,  develop  a  Draft  and  Final 
Restoration  Plan,  writh  an  opportunity 
for  public  review  of  and  comment  on 
the  draft  plan. 

(b)  Draft  Restoration  Plan.  (1)  The 
Draft  Restoration  Plan  should  include: 

(i)  A  summary  of  injury  assessment 
procediu-es  used; 

(ii)  A  description  of  the  nature, 
degree,  and  spatial  and  temporal  extent 
of  injuries  resulting  from  the  incident; 

(iii)  The  goals  and  objectives  of 
restoration; 

(iv)  The  range  of  restoration 
alternatives  considered,  eind  a 
discussion  of  how  such  alternatives 
were  developed  under  §  990.53  of  this 
part,  and  evaluated  under  §  990.54  of 
this  part; 

(v)  Identification  of  the  trustees' 
tentative  preferred  altemative(s}; 

(vi)  A  description  of  past  and 
proposed  involvement  of  the 
responsible  parties  in  the  assessment; 
and 

(vii)  A  description  of  monitoring  for 
documenting  restoration  effectiveness, 
including  performance  criteria  that  will 
be  used  to  determine  the  success  of 
restoration  or  need  for  interim 
corrective  action. 

(2)  When  developing  the  Draft 
Restoration  Plan,  trustees  must  establish 
restoration  objectives  that  are  specific  to 
the  injuries.  These  objectives  should 
clearly  specify  the  desired  outcome,  and 
the  performance  criteria  by  which 
successful  restoration  will  be  judged. 
Performance  criteria  may  include 
structural,  functional,  temporal,  andyor 


other  demonstrable  factors.  Trustees 
must,  at  a  minimum,  determine  what 
criteria  will: 

(i)  Constitute  success,  such  that 
responsible  parties  are  relieved  of 
responsibility  for  further  restoration 
actions:  or 

(ii)  Necessitate  corrective  actions  in 
order  to  comply  with  the  terms  of  a 
restoration  plan  or  settlement 
agreement. 

(3)  The  monitoring  component  to  the 
Draft  Restoration  Plan  should  address 
such  factors  as  duration  and  frequency 
of  monitoring  needed  to  gauge  progress 
and  success,  level  of  sampling  needed  to 
detect  success  or  the  need  for  corrective 
action,  and  whether  monitoring  of  a 
reference  or  control  site  is  needed  to 
determine  progress  and  success. 
Reasonable  monitoring  and  oversight 
costs  cover  those  activities^ecessary  to 
gauge  the  progress,  performance,  and 
success  of  the  restoration  actions 
developed  under  the  plan. 

(c)  Public  review  and  comment.  The 
nature  of  public  review  and  comment 
on  the  Draft  and  Final  Restoration  Plans 
will  depend  on  the  nature  of  the 
incident  and  any  applicable  federal 
trustee  NEPA  requirements,  as 
described  in  §§  990.14(d)  and  990.23  of 
this  part. 

(d)  Final  Restoration  Plan.  Trustees 
must  develop  a  Final  Restoration  Plan 
that  includes  the  information  specified 
in  paragraph  (a)  of  this  section, 
responses  to  public  comments,  if 
applicable,  and  an  indication  of  any 
changes  made  to  the  Draft  Restoration 
Plan. 

§  990.56    Restoration  selection — use  of  a 
Regional  Restoration  Plan  or  existing 
restoration  project. 

(a)  General.  Trustees  may  consider 
using  a  Regional  Restoration  Plan  or 
existing  restoration  project  where  such 
a  plan  or  project  is  determined  to  be  the 
preferred  alternative  among  a  range  of 
feasible  restoration  alternatives  for  an 
incident,  as  determined  under  §990.54 
of  this  part.  Such  plans  or  projects  must 
be  capable  of  fulfilling  OPA's  intent  for 
the  trustees  to  restore,  rehabilitate, 
replace,  or  acquire  the  equivalent  of  the 
injured  natural  resources  and  services 
and  compensate  for  interim  losses. 

(b)  Existing  plans  or  projects — (1) 
Considerations.  Trustees  may  select  a 
component  of  a  Regional  Restoration 
Plan  or  an  existing  restoration  project  as 
the  preferred  alternative,  provided  that 
the  plan  or  project: 

(i)  Was  developed  with  public  review 
and  comment  or  is  subject  to  public 
review  and  comment  under  this  part; 


(ii)  Will  adequately  compensate  the 
environment  and  public  for  injuries 
resulting  from  the  incident; 

(iii)  Addresses,  and  is  currently 
relevant  to,  the  same  or  comparable 
natural  resources  and  services  as  those 
identified  as  having  been  injured;  and 

(iv)  Allows  for  reasonable  scaling 
relative  to  the  incident. 

(2)  Demand,  (i)  If  the  conditions  of 
paragraph  (b)(1)  of  this  section  are  met, 
the  trustees  must  invite  the  responsible 
parties  to  implement  that  component  of 
the  Regional  Restoration  Plan  or  existing 
restoration  project,  or  advance  to  the 
trustees  the  trustees'  reasonable  estimate 
of  the  cost  of  implementing  that 
component  of  the  Regional  Restoration 
Plan  or  existing  restoration  project. 

(ii)  If  the  conditions  of  paragraph 
(b)(1)  of  this  section  are  met,  but  the 
trustees  determine  that  the  scale  of  the 
existing  plan  or  project  is  greater  than 
the  scale  of  compensation  required  by 
the  incident,  trustees  may  only  request 
funding  from  the  responj  ible  parties 
equivalent  to  the  scale  of  the  restoration 
determined  to  be  appropriate  for  the 
incident  of  concern.  Trustees  may  pool 
such  partial  recoveries  until  adequate 
funding  is  available  to  successfully 
implement  the  existing  plan  or  project. 

(3)  Notice  of  Intent  To  Use  a  Regional 
Restoration  Plan  or  Existing  Restoration 
Project.  If  trustees  intend  to  use  an 
appropriate  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project,  they  must  prepare  a  Notice  of 
Intent  to  Use  a  Regional  Restoration 
Plan  or  Existing  Restoration  Project. 
Trustees  must  make  a  copy  of  the  notice 
publicly  available.  The  notice  must 
include,  at  a  minimum: 

(i)  A  description  of  the  nature,  degree, 
and  spatial  and  temporal  extent  of 
injuries;  and 

(ii)  A  description  of  the  relevant 
component  of  the  Regional  Restoration 
Plan  or  existing  restoration  project;  and 

(iii)  An  explanation  of  how  the 
conditions  set  forth  in  psuagraph  (b)(1) 
of  this  section  are  met. 

Subpart  F — Restoration 
Implementation  Phase 

§990.60    Purpose. 

The  purpose  of  this  subpart  is  to 
provide  a  process  for  implementing 
restoration. 

§990.61    Administrative  record. 

(a)  Closing  the  administrative  record 
for  restoration  planning.  Within  a 
reasonable  time  after  the  trustees  have 
completed  restoration  planning,  as 
provided  in  §§  990.55  and  990.56  of  this 
part,  they  must  close  the  administrative 
record.  Trustees  may  not  add 


documents  to  the  administrative  record 
once  it  is  closed,  except  where  such 
documents: 

(1)  Are  offered  by  interested  parties 
that  did  not  receive  actual  or 
constructive  notice  of  the  Draft 
Restoration  Plan  and  the  opportunity  to 
comment  on  the  plan; 

(2)  Do  not  duplicate  information 
already  contained  in  the  administrative 
record;  and 

(3)  Raise  significant  issues  regarding 
the  Final  Restoration  Plan. 

(b)  Opening  an  administrative  record 
for  restoration  implementation.  Trustees 
may  open  an  administrative  record  for 
implementation  of  restoration,  as 
provided  in  §990.45  of  this  part.  The 
costs  associated  with  the  administrative 
record  are  part  of  the  costs  of 
restoration.  Ordinarily,  the 
administrative  record  for 
implementation  of  restoration  should 
document,  at  a  minimum,  all 
Restoration  Implementation  Phase 
decisions,  actions,  and  expenditures, 
including  any  modifications  made  to  the 
Final  Restoration  Plan. 

§  990.62    Presenting  a  demand. 

(a)  General.  After  closing  the 
administrative  record  for  restoration 
planning,  trustees  must  present  a 
written  demand  to  the  responsible 
parties.  Delivery  of  the  demand  should 
be  made  in  a  manner  that  establishes  the 
date  of  receipt  by  the  responsible 
parties. 

(b)  When  a  Final  Restoration  Plan  has 
been  developed.  Except  as  provided  in 
paragraph  (c)  of  this  section  and  in 

§  990.14(c)  of  this  part,  the  demand 
must  invite  the  responsible  parties  to 
either: 

(1)  Implement  the  Final  Restoration 
Plan  subject  to  trustee  oversight  and 
reimburse  the  trustees  for  their 
assessment  and  oversight  costs;  or 

(2)  Advance  to  the  trustees  a  specified 
siun  representing  trustee  assessment 
costs  and  all  trustee  costs  associated 
with  implementing  the  Final 
Restoration  Plan,  discounted  as 
provided  in  §  990.63(a)  of  this  part. 

(c)  Regional  Restoration  Plan  or 
existing  restoration  project.  When  the 
trustees  use  a  Regional  Restoration  Plan 
or  an  existing  restoration  project  under 
§990.56  of  this  part,  the  demand  will 
invite  the  responsible  parties  to 
implement  a  component  of  a  Regional 
Restoration  Plan  or  existing  restoration 
project,  or  advance  the  trustees'  estimate 
of  damages  based  on  the  scale  of  the 
restoration  determined  to  be  appropriate 
for  the  incident  of  concern,  which  may 
be  the  entire  project  or  a  portion  thereof. 

(d)  Response  to  demand.  The 
responsible  parties  must  respond  within 


ninety  (90)  calendar  days  in  writing  by 
paying  or  providing  binding  assurance 
they  will  reimburse  trustees'  assessment 
costs  and  implement  the  plan  or  pay 
assessment  costs  and  the  trustees' 
estimate  of  the  costs  of  implementation. 

(e)  Additional  contents  of  demand. 
The  demand  must  also  include: 

(1)  Identification  of  the  incident  from 
which  the  claim  arises; 

(2)  Identification  of  the  trustee(s) 
asserting  the  claim  and  a  statement  of 
the  statutory  basis  for  trusteeship; 

(3)  A  brief  description  of  the  injuries 
for  which  the  claim  is  being  brought; 

(4)  An  index  to  the  administrative 
record; 

(5)  The  Final  Restoration  Plan  or 
Notice  of  Intent  to  Use  a  Regional 
Restoration  Plan  or  Existing  Restoration 
Project;  and 

(6)  A  request  for  reimbursement  of: 
(i)  Reasonable  assessment  costs,  as 

defined  in  §  990.30  of  this  part  and 
discounted  as  provided  in  §  990.63(b)  of 
this  part; 

(ii)  The  cost,  if  any.  of  conducting 
emergency  restoration  under  §  990.26  of 
this  part,  discounted  as  provided  in 
§  990.63(b)  of  this  part;  and 

(iii)  Interest  on  the  amounts 
recoverable,  as  provided  in  section  1005 
of  OPA  (33  U.S.C.  2705),  which  allows 
for  prejudgment  and  post-judgment 
interest  to  be  paid  at  a  commercial 
paper  rate,  starting  from  thirty  (30) 
calendar  days  from  the  date  a  demand 
is  presented  until  the  date  the  claim  is 
paid. 

§990.63     Discounting  ana  compounding. 

(a)  Estimated  future  restoration  costs. 
When  determining  estimated  futtue 
costs  of  implementing  a  Final 
Restoration  Plan,  trustees  must  discount 
such  future  costs  back  to  the  date  the 
demand  is  presented.  Trustees  may  use 
a  discount  rate  that  represents  the  yield 
on  recoveries  available  to  trustees.  The 
price  indices  used  to  project  futiu^ 
inflation  should  reflect  the  major 
components  of  the  restoration  costs. 

(b)  Past  assessment  and  emergency 
restoration  costs.  When  calculating  the 
present  value  of  assessment  and 
emergency  restoration  costs  already 
incurred,  trustees  must  compound  the 
costs  forward  to  the  date  the  demand  is 
presented.  To  perform  the 
compoimding,  trustees  may  use  the 
actual  U.S.  Treasury  borrowing  rate  on 
marketable  securities  of  comparable 
maturity  to  the  period  of  analysis.  For 
costs  incurred  by  state  or  tribal  trustees, 
trustees  may  compound  using  parallel 
state  or  tribal  borrowing  rates. 

(c)  Trustees  are  referred  to 
Appendices  B  and  C  of  OMB  Circular 
A-94  for  information  about  U.S. 


Treasury  rates  of  various  maturities  and 
guidance  in  calculation  procedures. 
Copies  of  Appendix  C,  which  is 
regularly  updated,  and  of  the  Circular 
are  available  from  the  OMB  Publications 
Office  (202-395-7332). 

§  990.64    Unsatisfied  demands. 

(a)  If  the  responsible  parties  do  not 
agree  to  the  demand  within  ninety  (90) 
calendar  days  after  trustees  present  the 
demand,  the  trustees  may  either  file  a 
judicial  action  for  damages  or  seek  an 
appropriation  from  the  Oil  Spill 
Liability  Trust  Fund,  as  provided  in 
section  1012(a)(2)  of  OPA  (33  U.S.C. 
2712(a)(2)). 

(b)  Judicial  actions  and  claims  must 
be  filed  within  three  (3)  years  after  the 
Final  Restoration  Plan  or  Notice  of 
Intent  to  Use  a  Regional  Restoration 
Plan  or  Existing  Restoration  Project  is 
made  publicly  available,  in  accordance 
with  33  U.S.C.  2717(fl(l){B)  and 
2712(h)(2). 

§  990.65    Opening  an  account  for 
recovered  damages. 

(a)  General.  Sums  recovered  by 
trustees  in  satisfaction  o£a  natural 
resource  damage  claim  must  be  placed 
in  a  revolving  trust  account.  Sums 
recovered  for  past  assessment  costs  and 
emergency  restoration  costs  may  be 
used  to  reimburse  the  trustees.  All  other 
sums  must  be  used  to  implement  the 
Final  Restoration  Plan  or  all  or  an 
appropriate  component  of  a  Regional 
Restoration  Plan  or  an  existing 
restoration  project. 

(b)  Joint  trustee  recoveries.  (1) 
General.  Trustees  may  establish  a  joint 
account  for  damages  recovered  pursuant 
to  joint  assessment  activities,  such  as  an 
account  under  the  registry  of  the 
applicable  federal  court. 

(2)  Management.  Trustees  may 
develop  enforceable  agreements  to 
govern  management  of  joint  accounts, 
including  agreed-upon  criteria  and 
procedures,  and  personnel  for 
authorizing  expenditures  out  of  such 
joint  accounts. 

(c)  Interest-bearing  accounts.  Trustees 
may  place  recoveries  in  interest-bearing 
revolving  trust  accounts,  as  provided  by 
section  1006(f)  of  OPA  (33  U.S.C. 
2706(f)).  Interest  eeuned  on  such 
accounts  may  only  be  used  for 
restoration. 

(d)  Escrow  accounts.  Trustees  may 
establish  escrow  accounts  or  other 
investment  accounts. 

(e)  Records.  Trustees  must  maintain 
appropriate  accounting  and  reporting 
procedures  to  document  expenditures 
from  accoimts  established  under  this 
section. 

(f)  Oil  Spill  Liability  Trust  Fund.  Any 
sums  remaining  in  an  account 
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established  under  this  section  that  are 
not  used  either  to  reimburse  trustees  for 
past  assessment  and  emergency 
restoration  costs  or  to  implement 
restoration  must  be  deposited  in  the  Oil 
Spill  Liability  Trust  Fund,  as  provided 
by  section  1006(fl  of  OPA  (33  U.S.C. 
2706(0)- 

§  990.66    Additional  considerations. 

(a)  Upon  settlement  of  a  claim, 
trustees  should  consider  the  following 
actions  to  facilitate  implementation  of 
restoration: 

(1)  Establish  a  trustee  committee  and/ 
or  memorandum  of  understanding  or 
other  agreement  to  coordinate  among 
affected  trustees,  as  provided  in 

§  990.14(a)(3)  of  this  part; 

(2)  Develop  more  detailed  workplans 
to  implement  restoration; 

(3)  Monitor  and  oversee  restoration; 
and  " 

(4)  Evaluate  restoration  success  and 
the  need  for  corrective  action. 

(b)  The  reasonable  costs  of  such 
actions  are  included  as  restoration  costs. 
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Rules  Going  Into  Effect 
Today 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Fnjits  and  vegetables; 
importation;  published  12- 
6-95 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Organization,  functions,  and 
authority  delegations: 
Secretary  et  al.;  published 
12-6-95 


ntMLin    mNu    nuMAN 

SERVICES  DEPARTMENT 
FuoO  dnd  Drug 
Administration 
Food  additives: 
Polymaleic  acid  and  sodium 
salt;  published  1  5-96 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Privacy  Act;  implementation; 
published  1-5-961 

Comments  Due  Next 
Week 

AGRICULTURE 

DEPARTMENT 

Agricultural  Mariceting 

Service 

OkTdi  (frozen);  grade 

standards;  comments  due 

by  1-&-96;  published  12-7- 

95 
Onions  grown  in- 

Texas;  conrvnents  due  by  1- 
11-96;  published  12-12-95 
Peas,  field  and  Wack-eye 

(frozen);  grade  standards; 

comments  due  by  1-8-96; 

published  12-7-95 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 

nranagement; 

Benng  Sea  arxj  Aleutian 
Islands  grourxlfish; 
comments  due  by  1-10- 
96:  published  12-11-95 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Futures  commissicn 
nnerchants;  minimum 
financial  requirements, 
sutx)rdinated  debt 
prepayment,  and  gross 
collection  of  exchange- set 
margin  for  omnibus 
accounts;  comments  due 
by  1-12-96;  published  12- 
13-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Grourxj  and  aircraft  flight 
risk;  comments  due  by  l- 
12-96;  publistied  11-13-95 
Multiyear  contracting  arxl 
ottier  miscellaneous 
provisions;  comments  due 
by  1-12-96;  published  11- 
13-95 

Federal  Acquisition  Regulation 
(FAR): 

Contingent  fee 
representation;  comments 
due  by  1-12-96;  published 
11-13-95 

Employee  stock  ownership 
plans;  comments  due  by 
1-8-96;  published  11-7-95 


CUUV.ATION  DEPARTMENT 
Postsecorxlary  education: 
btuoeni  support  services 
program;  clanficatMjn  arxJ 
simplificatKjn;  comments 
due  by  1-12-96;  published 
12-13-95 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Outer  Continental  Shelf;  gas 
pipeline  facilities  and 
sen/ices;  ager>cy's 
jurisdictkxi;  comments  due 
by  1-12-96;  published  12- 
11-95 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
rational  emission  standards: 
Chromium  emissiorw  from 
hard  and  decorative 
chromium  electroplating 
arxj  anodizing  tanks,  etc.; 
comments  due  by  1-12- 
96;  published  12-13-95 
Air  quality  implementation 
plans;  approval  and 
promulgatKDn;  vanous 
States: 

Pennsylvania;  comments 
due  by  1-12-96;  published 
12-13-95 
South  Carolina;  comments 
due  by  1-10-96;  published 
12-11-95 
Washington;  comments  due 
t»y  1-8-96;  published  12-8- 
95 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Florida;  comments  due  by 

1-8-96;  published  12-7-95 
New  Jersey;  comments  due 
by  1-8-96;  published  12-7- 
95 
Clean  Air  Act: 
State  operating  permits 
programs- 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
by  1-8-96;  putdished 
12-7-95 
Hazardous  waste: 
Military  munitions  rule;  - 
explosives  emergencies; 
redefinition  of  on-site; 


comments  due  by  1-8-96; 
putdished  11-8-95 
Pesticides;  tolerances  in  ii^ou, 
animal  feeds,  and  raw 
agricultural  comnrxxjities: 
Imtdaclophd;  comments  due 
by  1-12-96;  published  12- 
13-95 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  1-11-96;  published 
12-20-95 
Toxic  substances: 
Significant  new  uses- 
Ethane.  1,1,1.22- 
pentafluoro-;  comments 
due  by  1-12-96; 
published  12-13-95 

FEDERAL 
COMMJN'CATIONS 

COWM.So  ON 

Ck>mmon  earner  servrces: 

Hearing  aid  compatible 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  comments 
due  by  1-12-96;  published 
12-12-95 
Radio  stations;  table  of 

assignments: 

Maine;  comments  due  by  1- 
8-96;  published  12-4-95 
Television  broadcasting: 

Cable  Television  Consumer 
Protection  arxj 
Competition  Act  of  1992- 

Rate  regulation; 
comments  due  by  1-12- 
96;  published  12:11-95 

FET;  ~~-.    £ME-3ENCY 
MAN-j£M£N'   i'jtNCY 
Flood  insurance  programs: 
Insurarxe  coverage  and 
rates;  comments  due  by 
1-8-96;  published  11-9-95 

FEDERAL  RF-^F^V? 
SYSTEM 

Transactions  witn  affiliates; 
conformity  of  capital  stock 
and  surplus  definition  to 
unimpaired  capital  stock  and 
surplus  definition,  etc.; 
comments  due  by  1-8-96; 
published  12-4-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Medical  device  user  facilities 
and  manufacturers; 
adverse  events  reporting; 
certification  and 
registration;  comments 
due  by  1-10-96;  published 
12-11-95 


ana  En?0!":emeni  Qtlice 

Indian  lands  program:      I 

Abandoned  mine  land 
reclamation  plan- 

Hopt  Tribe;  comments  due 
by  1-8-96;  published 
12-7-95 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Colorado;  comments  due  by 
1-8-96;  published  12-7-95 
LABOR  DEPAR'^MENT 
Occupatona    Sa'eiy  .r-c 
Health  Administration 
Safety  and  health  standards, 
etc.: 

Respiratory  protection; 
comments  due  by  1-8-96; 
published  11-7-95 

PERSONNEL   MAN4GEMEN" 
OFFICE 

Federal  claims  collection. 
Claims  collections 
standards;  delegation  of 


authority,  coT^'^ents  due 

by  1-8-96,  pubibz-ec  -1-9- 

95 
POSTAL  RATE  COMMISSION 
Practice  ana  proceaure  rules; 
Rate  and  classification 

changes,  expedition, 

flexibility,  and  innovation; 

comments  due  by  1-8-96; 

r-jb!ished  '2  '8-95 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 
Anchorage  regulations: 
Louisiana;  comments  due  by 
1-12-96;  published  11-13- 
95 
International  Convention  on 
Starxjards  of  Training, 
Certification  and 
Watchkeeping  for  Seafarers 
(STCW  78) 
Comment  request; 
"  comments  due  by  1-12- 
^     96;  published  11-13-95 
Ports  and  waterways  safety: 
Boon  Island,  I^E;  sunken 
vessel  MA/  Ef^lPIRE 
KNIGHT;  safety  zone; 


comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
de  Havilland;  comments  due 
by  1-12-96;  published  11- 
14-95 
Airbus;  comments  due  by  1- 

8-96;  published  11-9-95 
British  Aerospace; 
comments  due  by  1-12- 
96;  published  11-13-95 
Fokker;  comments  due  by 
1-8-96;  published  11-28- 
95 
Hamilton;  comments  due  by 
1-8-96;  published  11-8-95 
Teledyne  Continental 
Motors;  comments  due  by 
1-12-96;  published  11-13- 
95 
Airworthiness  starxjards: 
Special  conditions- 
Beech  model  200 
airplane,  etc.;  comments 
due  by  1-8-96; 
published  12-7-95 


Class  E  airspace;  comments 
due  by  1-8-96;  putjlished 
12-1-95 

Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-8-96; 
published  11-8-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Emergency  relief  program; 
comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Booster  seat  safety; 
comments  due  by  1-11- 
96;  published  12-12-95 
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CFR  ISSUANCES  1996 

Complete  Listing  of  1995  Editions  and  Projected 

January,  1996  Editions 


This  list  sets  out  ttie  CFR  issuances  tof  the  1995  editions  and 
protects  the  puWicaton  p(ans  for  the  January,  1W6  quarter.  A 
prelected  schedule  tftat  will  include  the  April,  1906  quarter  will 
appear  m  tt>e  first  Federal  Register  issue  of  April 

For  pricing  information  on  available  1995-1996  volunies 
consult  the  CFR  checldlst  which  appears  every  Monday  In 
ttie  Federal  Register. 

Pricing  information  is  not  available  on  projected  issuances.  The 
weekly  CFR  checKlist  and  the  monthly  Ust  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

formally.  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16-^anuary  i 
Titles  17-27— Apnl  1 
Titles  2&-41^July  1 
Titles  42-50— October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1,  1995: 
Title 


CFR  Index 

1-199 

200-End 

1-2  (Revised  as  of  Feb.  1, 

1906) 

10  Parts: 

0-50 

3  (Compilation) 

51-199 

200-399  (Cover  only) 

4 

400-499 

500-End 

5  Parts: 

1-699 

11 

700-1199 

1200-End 

12  Parts: 

1-199 

6  [Reserved] 

200-219 

220-299 

7  Parts: 

300-499 

0-26 

500-599 

27-45 

600-End 

46-51 

52 

13  (Tentative  revision  date 

53-209 

Jan.  31,  1996) 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-1119 

1200-End 

1120-1199 

1200-1499 

15  Parts: 

1500-1899 

0-299 

1900-1939 

300-799 

1940-1949 

800-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

8 

150-999 

1000-End 

9  Parts: 

17  Parts: 

1-199 

200-239 

240-End 

IS  Parts:  ' 

1-149 
150-279 
280-399 
400-End 

19  Parts: 

1-140 

141-199 

200-End 

20  Parts: 

1-399 

400-^99 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 

23 


24  Parts: 

0-199 

200-219 

220^99 

500-699 

700-899 

900-1699 

170O-End 

25 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1,441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1  (§§1.1001-1.1400) 

1  (§1.1 401 -End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599  (Cover  only) 

600-End 

27  Parts: 

1-199 

200-End  (Cover  only) 


Titles  revised  as  of  July  1,  1995: 
Title 


Titles  revised  as  of  April  1,  1995: 

TM* 


28  Parts: 

0^2 
43-End 

29  Parts: 

0-99 

100-499 

500-899 

900-1899 

1900-1910  (§§1 901.1- 

1910.999) 
1910(§§1910.1000-End) 
1911-1925 
1926 
1927-End 

30  Parts: 

1-199 

200-699 

700-End 

31  Parts: 

0-199 
200-End 

32  Parts: 

1-190 

191-399 

400-829 

630-699  (Cover  only) 

700-799 

800-End 

33  Parts: 


1-124 

125-199 

200-End 

34  Parts: 

1-299 

300-399 

400-End 

35 

36  Parts: 

1-199 
200-End 

37 

38  Parts: 

0-17 
18-End 

39 

40  Parts: 

1-51 

52 

53-59 

60 

61-71 

72-85 

86 

87-149 

150-189 

190-259 
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260-299 
300-399 
400-424 
425-699 
700-789 
790-End 


41  Parts: 
Chs.  1-100 
Ch.  101 
Chs.  102-200 
Ch.  201-End 


Projected  January  1,  1996  issuances: 

Title 

CFR  Index  200-End 


Titles  revised  as  of  Oc^obe'-  <    ^995 


Title 

42  Parts: 

1-399 

400-429 

430-End 

43  Parts: 

1-999 

1000-3999 

4000-End 

44 

45  Parts: 

1-199 
200-499 
500-1199 
1200-End 

46  Parts: 

1-40 

41-=69 

70-89 

90-139 

140-155 

158-165 

166-199 

200-499 

500-End  ■ 

47  Parts: 


0-19 
20-39 
40-69 
70-79 

80- end 

48  Pans.  * 

Ch.  1  (1-51) 
Ch.  1  (52-99) 
Ch.  2  (201-251) 
Ch.  2  (252-299) 
Chs.  3-« 
Chs.  7-14 
Ch. 15-28 
Ch.  29-End 


1-ay 

100-177 

178-199 

200-399 

400-999 

1000-1199 

1200-End 

50  Parts: 

1-199 

200-599 

600-End 


1-2 

10  Parts: 

0-50 

3  (Compilation) 

51-199 

200-399 

4 

400^99 

500-End 

5  Parts: 

1-699 

11 

700-1199 

1200-End 

12  Parts: 

1-199 

6  [Reserved] 

200-219 

220-299 

7  Parts: 

300-499 

0-26 

500-599 

27-45 

600-End 

46-51 

52 

13 

53-209 

210-299 

14  Parts: 

300-399 

1-59 

400-699 

60-139 

700-899 

140-199 

900-999 

200-1199 

1000-1199 

1200-End 

1200-1499 

1500-1899 

15  Parts: 

1900-1939 

0-299 

1940-1949 

300-799 

1950-1999 

800-End 

2000-End 

16  Parts: 

8 

0-149 

150-999 

9  Parts: 

1000-End 

1-199 

Would  you  like 


\imoiiiiciJig  the  Latest  Edition 
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Register: 
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and 
ow  to  Use  It 


iinnt'ilBriiiiiiiiriritfi'Mii''riTii  i  n^ajw^ty z—»mtnF^mLi^tg>f*»>ik9^.m .: 


A  Guide  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  flegister  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  procnsing  code: 

*6173 


I I  YES,  please  send  me  the  following: 


Charge  your  order 
It's  Easy 
To  fax  your  orders  (202)-512-2250 


V/SA 


copies  of  TIM  Fadaral  Register -What  It  Is  and  How  To  Use  It,  at  S7XI0  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  I^yment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


-D 


(AdditionaJ  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


VISA  or  MasterCard  Account 

1 

1                  (Credit  card  expiraUon  date)              Thank  you  for 

your  order.' 

(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 

YES    NO 

Max  <"*  make  voor  mune/addrcss  available  to  other  mailers?  I I    I I 


Mail  To:     New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  o'  .""^c  Sec'io-s  AHec-eCi 
is  designed  to  -fac.  .se-s  j*  t^^e  Coce  o' 
Federal  Regulations  •;  a~er,c;a;o'"y 
actions  published  m  Te  ^ederai  Register. 
The  LSA  is  issued  -c"!-  v   -  z^T-jai\\/e  form. 
Entries  indicate  the  •  atj'^e  :;*  "'•  t-  cnanges— 
such  as  revised,  removed,  or  core~:ec 
$26.00  per  year. 


Pederal  Register  Inde 
The  index,  coverif 


ly   11  )C   L.U 


daily  Federal  Register,  is  iss^eo  •monthly  in 
cumulative  form.  Entnes  are  earned 
pnmarily  under  the  names  of  the  issuing 
agencies.  Significant  sub  ec's  a^e  -a'^'-  ed 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  eacf^  publication  which  lists 
federal  Register  page  numbers  wifh  the  date  ot  publication 
m  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


5421 


igCode: 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order  Jtl^^ 

It's  easy!  mm -^^^ 
To  fax  your  orders  (202)  512-2233 


LSA  ♦  1  iM  .'it  YU  Sections  Affected  (LCS)  at  $26.00  each 
Fideral  Rtyiviir  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  (personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

(expiration) 

-n 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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NEW  EDITION 

uide  to 
ecord 

retention 

^^icQunci  nc!  its 


.^ 


in  the  C  ae  c 
Federal  Regu  a 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

gCoae 

Li  y£S,  sendme_ 


Charge  your  order.  Jf^fk      ^-- 
Ifs  easy!  ^P  ^^ 

To  fax  your  orders  (202)  51 2  1.2i 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Check  nriethod  of  payment: 

□  Checl<  payable  to  Superintendent  of  Documents 


Additional  address/attention  line 


Street  address 


□  GPO  Deposit  Account 

— 

□  VISA     LI  MasterCard     ^_ 

(expiration  date) 

1 

1     I     i 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


4/94 


Authorizir>g  signature 

Mail  to:  Supenntendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckxuments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


:  £-•-'-:■' MEN"  DC  TRANSPORTATION 
f-ecse-.:    iv  atiQn  .Aamimstration 
14CFRFart39 


[Docket  No.  95  NM  :-f. 
39-9480  AD  36  r  ■  .c] 


•iT:    A'^endment 


A'l^vc^^^ "ess  D 
SAAB  SF34Ci  :>.'- 
'•  'r  ones 


ectues   Saab  Modei 
J  SAAB  340B  Series 


UMI 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes.  This  action  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
require  verification  that  the  auto- 
ignition  system  is  operational;  to  define 
icing  conditions  at  higher  ambient 
temperatures;  and  to  provide  the  flight 
crew  with  limitations  and  procedures  to 
aid  in  the  avoidance  of  engine  power 
interruptions.  This  amendment  is 
prompted  by  a  report  of  complete  power 
loss  of  the  left  engine  and  power 
fluctuations  on  the  right  engine  as  a 
result  of  build  up  of  ice  and/or  slush  in 
the  engine  inlet  and  subsequent 
ingestion  into  the  engines;  the  auto- 
ignition  system  of  the  left  engine  had 
failed,  which  prevented  automatic 
restart  of  the  engine  following  power 
interruption.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  auto-ignition  system  to  re-light 
the  engine  in  the  event  of  power 
interruptions  due  to  the  ingestion  of  ice 
and/or  slush  into  the  engine,  which 
could  result  in  engine  flameout  and 
subsequent  shutdown,  and  to  provide 
the  flight  crew  with  guidance  to  aid  in 
avoidance  of  such  occurrences. 
DATES:  Effective  January  23, 1996. 
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Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  8,  1996. 

ACDPESSES:  Submit  comments  in 
Wiijiiuaie  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
260-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Harder,  Aerospace  Engineer,    . 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
:  ,;b  .'L„L,.  .'jd  a  report  indicating  that  an 
unsafe  condition  may  exist  on  certain 
Saab  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes.  Recently,  an 
incident  occurred  on  a  Model  SAAB 
340B  series  airplane  during  which, 
shortly  after  exiting  icing  conditions, 
the  left  engine  of  the  airplane  shut  down 
abruptly  and  the  right  engine 
experienced  multiple  power 
interruptions. 

Subsequent  investigation  revealed 
that  shutdown  of  the  left  engine 
occurred  due  to  ingestion  of  ice  and/or 
slush  into  the  engine  from  the  inlet.  In 
addition,  the  auto-ignition  system  had 
failed  on  that  engine;  therefore,  engine 
re-light  did  not  occur.  Failure  of  the 
auto-ignition  system,  which  is  a 
component  of  the  engine  Digital 
Electronic  Controller  (DEC),  was  the 
result  of  a  broken  fuse.  This  fuse  failure 
also  caused  the  engine  turbine  (or  Np) 
overspeed  protection  system  to  be 
inoperative. 

The  interruptions  of  power  to  the 
right  engine  also  were  caused  by 
ingestion  of  ice  and/or  slush  into  the 
engine;  however,  the  auto-ignition 
system  for  the  right  engine  was 
operational  and  engine  re-light 
occurred.  In  addition,  failure  of  the 
auto-ignition  system  can  exist 
concurrently  such  that  engine  re-light 
does  not  occur.  These  conditions,  if  not 
corrected,  could  result  in  engine 
flameout  and  subsequent  shutdowm. 

Although  single  event  power 
interruptions  have  occurred  previously 


on  this  airplane  type,  recent  occurrences 
of  multiple  power  interruptions 
demonstrate  a  need  to  increase  the 
safety  margin  for  flight  in  icing 
conditions.  Activation  of  the  engine 
anti-icing  system  at  higher  ambient 
temperatures  will  reduce  the  ice/slush 
build-up  within  the  engine  inlet  and 
will  improve  the  engine  surge  margin. 
In  light  of  the  information  discussed 
previously,  the  FAA  finds  that  certain 
limitations  and  procedures  should  be 
included  in  the  FAA-approved  Airplane 
Fhght  Manual  (AFM)  to: 

— provide  the  flight  crew  with 
procedures  to  verify  that  the  auto- 
ignition  system  is  operational; 

— expand  the  current  definition  of  icing 
conditions  by  increasing  the 
temperature  at  which  those 
conditions  exist  from  +5  degrees 
Celsius  to  +10  degrees  Celsius;  and 

— alert  the  flight  crew  to  certain  icing 
conditions  during  which  power  to  an 
engine  may  be  interrupted,  and 
provide  the  flight  crew  with  guidance 
to  aid  in  avoidance  of  such 
occurrences. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appHcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Luftfartsverket  (LFV),  which  is  the 
airworthiness  authority  for  Sweden,  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since- an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failure  of  the  auto-ignition 
system  to  re-light  the  engine  in  the 
event  of  power  interruptions  due  to  the 
ingestion  of  ice  and/or  slush  into  the 
engine,  which  could  result  in  engine 
flameout  and  subsequent  shutdown;  and 


Federal  Register  /  Vol.  61,  N 


v<,, 


f^.  1996  /  Rules  and  Regulations 


to  provide  the  flight  crew  with  guidance 
to  aid  in  avoidance  of  such  occurrences. 

This  AD  requires  the  following. 
— revising  the  Limitations  Section  of  the 
AFM  to  require  verification  that  the 
auto-ignition  system  is  operational; 
— revising  the  Limitations  Section  of  the 
AFM  to  define  icing  conditions  at 
higher  ambient  temperatures; 
— revising  the  Normal  Procedures 
Section  of  the  AFM  to  alert  the  flight 
crew  to  certain  icing  conditions 
during  which  power  to  an  engine  may 
be  interrupted,  and  to  provide  the 
flight  crew  with  limitations  and 
procedures  to  aid  in  avoidance  of 
interruptions  of  power  to  an  engine. 
For  Model  SAAB  340B  series 
airplanes  having  an  auto-ignition  system 
that  is  found  to  be  inoperative,  this  AD 
requires  a  test  of  the  Np  overspeed 
system  to  ensure  that  it  is  operative,  and 
repair,  if  necessary. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closmg  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  95-NM-260-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034]  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101.  40113. 
44701. 


}  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-04  SAAB  Aircraft  AB:  Amendment 
39-9480.  Docket  95-NM-260-AD. 
Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  004  through  159 
inclusive:  and  Model  SAAB  340B  series 
airplanes,  serial  numbers  160  and 
subsequent;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessar\'  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  auto-ignition 
system  to  re-light  the  engine  in  the  event  of 
power  interruptions  due  to  the  ingestion  of 
ice  and/or  slush  into  the  engine,  which  could 
result  in  engine  flameout  and  subsequent 
shutdown;  and  to  provide  the  flight  crew 
with  guidance  to  aid  in  avoidance  of  such 
occurrences;  accomplish  the  following; 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
text  contained  in  paragraphs  (a)(1),  (a)(2), 
(a)(3),  and  (a)(4)  of  this  AD,  as  applicable. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  into  the  AFM. 

(1)  For  Model  SAAB  SF340A  series 
airplanes:  Insert  the  following  sub-section  in 
the  Limitations  Section  of  the  AFM: 

•IGNITION  SYSTEM 

Prior  to  each  flight,  before  engine  start, 
perform  a  check  of  the  auto-ignition  system. 

•  Select  batteries  ON  (external  power  ON 
or  OFF). 

•  Check  that  IGN  switches  are  in  NORM 
position. 

•  Advance  PLs  above  FLT  IDLE  and  verify 
the  IGN  lights  in  the  Flight  Status  Panel 
(FSP)  illuminate.  In  bright  sunlight,  shade 
FSP  to  ensure  IGN  lights  are  visible  when 
illuminated. 

.  Retard  PLs  to  GND  IDLE.  (IGN  lights 
should  go  out.) 

•  If  an  IGN  light  fails  to  illuminate  when 
PLs  are  above  FLT  IDLE,  the  auto-ignition 
system  is  considered  to  be  inoperative. 

If  the  auto- ignition  system  is  inoperative: 

•  BEFORE  ENTERING  ICING 
CONDITIONS.  SET  IGNITION  TO  CONT. 
Maintain  ignition  in  CONT  until  touchdown, 
even  if  icing  conditions  cease  to  exist." 
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(2)  For  Model  SAAB  340B  series  airplanes: 
Insert  the  following  sub-section  in  the 
Limitations  Section  of  the  AFM: 

"IGNITION  SYSTEM 

After  each  engine  shutdown,  perform  a 
check  of  the  auto-ignition  system. 

•  Adjust  Ng  to  approximately  75%-77%; 
minimum  is  75%. 

•  Shut  down  the  engines  (CL  to  FUEL 
OFF). 

•  Verify  the  IGN  lights  in  the  Flight  Status 
Panel  (FSP)  illuminate  while  Ng  is  above 
62%.  In  bright  sunlight,  shade  the  FSP  to 
ensure  that  lights  are  visible  when 
illuminated. 

•  If  an  IGN  light  fails  to  illuminate,  the 
auto- ignition  system  is  considered  to  be 
inop>erative. 

•  Retard  PLs  to  GND  IDLE. 

If  the  auto-ignition  system  is  inoperative: 

•  BEFORE  ENTERING  ICING 
CONDITIONS,  SET  IGNITION  TO  CONT. 
Maintain  ignition  in  CONT  until  touchdown, 
even  if  icing  conditions  cease  to  exist." 

(3)  For  all  airplanes:  Insert  the  following  in 
the  Limitations  Section  of  the  AFM,  under 
Icing  Conditions: 

"Icing  conditions  exist  when  visible 
moisture  in  any  form  is  present  (such  as 
clouds,  fog  with  visibility  of  one  mile  or  less, 
rain,  snow,  sleet,  ice  crystals)  or  standing 
water,  slush,  or  snow  (hard  packed  snow 
excluded)  is  present  on  the  ramps,  taxiways. 
or  runways  and  the  OAT  or  SAT  is  +10 
degrees  C  and  below  during  ground  and 
flight  operation." 

(4)  For  all  airplanes:  Insert  the  following  in 
the  Normal  Procedures  Section  of  the  AFM. 
under  Operation  in  Icing  Conditions: 

"CAUTION 

Engine  power  interruptions  may  occur  at 
ISA  to  ISA  +20  degrees  Celsius  temperature 
and  in  light  (or  undetected)  icing  conditions, 
or  shortly  after  exiting  these  conditions. 
Engine  function  will  normally  be  recovered 
by  the  auto-ignition  system  before  any 
serious  loss  of  power.  To  aid  in  avoidance  of 
these  occurrences: 

•  Engine  anti-ice  systems  must  be 
activated  prior  to  entering  icing  conditions, 
and  maintained  ON  for  at  least  5  minutes 
after  exiting  icing  conditions." 

(b)  For  Model  SAAB  340B  series  airplanes: 
If  an  auto-ignition  system  is  found  to  be 
inoperative,  prior  to  further  flight,  perform  an 
Np  overspeed  test  to  ensure  that  the  Np 
overspeed  system  is  operative,  in  accordance 
with  the  procedures  specified  in  General 
Electric  Maintenance  Manual  SEI-576.  If  the 
Np  overspeed  system  is  found  to  be 
inoperative,  prior  to  further  flight,  repair  in 
accordance  with  the  procedures  specified  in 
General  Electric  Maintenance  Manual  SEI- 
576. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this.  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
January  23,  1996. 

Issued  in  Renton,  Washington,  on  January 
2.  1996 

Darrell  M   Pciierson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
!FR  Doc  96-188  Filed  1-5-96;  8:45  am] 
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14  CFR  Part  71 
A  rspace  DocKet  No.  95-AWP-35] 

Amendment  c'  Ciass  E  Airspace; 
Globe,  AZ 

iGENOY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Globe,  AZ.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  27  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Globe-San  Carlos 
Regional  Air  Facility  Airport,  Globe, 
AZ. 

cf  rcc-;vE  DATE:  0901  UTC  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6533. 

SUPPLBMENTiCY  INFORMATION: 

History 

On  November  1,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Globe,  AZ  (60  FR 
55502).  This  action  would  provide 
adequate  controlled  airspace  to 
accommodate  a  GPS  SIAP  to  RWY  27  at 
Globe-San  Carlos  Regional  Air  Facility 
Airport,  Globe,  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  wrritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400. 9C  dated  August  17,  1995, 
and  effective  September  16,  1995,  which 
is  incorporated  be  referenced  in  14  CFR 
71.1.  The  E  airspace  designations  listed 
in  this  document  will  be  published 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Globe,  AZ.  The  development  of 
a  GPS  SL\P  to  RWY  27  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  27  SIAP  at  Globe-San  Carlos 
Regional  Air  Facihty  Airport,  Globe, 
AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
•  as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small  " 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
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September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  ^fV  E5  Globe.  AZ  (Reviswll 

Globe-San  Carlos  Regional  Air  Facility 
Airport.  AZ 
(lat.  33''21'10"  N.  long.  Il(r39'51' 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  5-mile  radius 
of  the  Globe-San  Carlos  Regional  Air  Facility 
Airport.  That  airspace  extending  upward 
from  1.200  feet  above  the  surface  bounded  by 
a  line  beginning  at  lat.  33°26'0O"  N.  long. 
110''36'0O"W.  to  lat.  33»24'00"  N.  long. 
IIO'OQ'OO"  W;  to  lat.  33°O9'00"  N.  long 
nonwOO"  N;  to  lat.  33''12'0O"  N.  long 
ltO°36'00"  W.  thence  to  the  point  of 
beginning. 
•  •  •  •  • 

Issued  in  Los  Angeles.  California,  on 
December  14.1995. 
Richard  R.  Lien, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

(FR  Doc.  96-219  Filed  1-5-96;  8:45  am] 
BILUNO  CODE  4t10-13-M 


14CFRPart71 

[Airspace  Docket  ^to.  95-AWP-36] 

Amendment  of  Class  E  Airspace;  Page, 
AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Page.  AZ.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
(RWY)  15  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  histrument  Flight  Rules 
(IFR)  operations  at  Page  Municipal 
Airport.  Page,  AZ. 

EFFECTIVE  DATE:  0901  UTC  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist.  System 
Management  Branch,  AWP-530,  Air 
Traffic  Ehvision.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale,  California.  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  3,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Page.  AZ  (60  FR  55813). 
This  action  would  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Page 
Municipal  Airport.  Page.  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17.  1995. 
and  effective  September  16.  1995.  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)'amends  the  Class  E  airspace 
area  at  Page,  AZ.  The  intended  effect  of 
this  action  is  to  provide  adequate 
airspace  for  aircraft  executing  the  GPS 
RWY  15  SLAP  at  Page  Municipal 
Airport,  Page.  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed 
regulation — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  10034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  E5  Page  AZ  [Revised] 

Page  Municipal  Airport.  AZ 

(Ut.  36°55'34"  N.  long.  111»26'54"  W) 
Page  VORyOME 

(Lat.  36''55'41"  N.  long.  lll''27'02"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Page  Municipal  Airport,  and  within 
3  miles  either  side  of  the  Page  VOR  340° 
radial,  extending  from  the  6.5-mile  radius  to 
the  10  miles  northwest  of  the  Page  VOR^ 
DME.  That  airspace  extending  upward  from 
1 .200  feet  above  the  surface  bounded  by  a 
line  beginning  at  lat.  36°56'49"  N.  long. 
111°18'57"  W:  to  lat.  36°35'00"  N.  long. 
111°09'30"  W:  to  lat.  36°35'00"  N.  long 
lll''30'00"  N;  to  lat.  36''4T00  "  N.  long. 
lll'32'OO"  W;  to  lat.  36°44'43"  N.  long. 
111°35'20"  W:  to  lat.  37"'09'11"  N.  long 
111°46'30"  W;  to  lat.  37''10'49"  N.  long. 
lll''40'55"  W;  to  lat.  37''22'00"  N.  long. 
lll''46'00"  W;  to  lat.  37''26'00"  N.  long. 
lll''35'00"  W;  to  lat.  37''19'30"  N,  long. 
lll''20'30"  W;  to  lat.  37°10'22"  N.  long. 
lll''25'04"  W;  to  lat.  36''5a'37"  N.  long. 
111°19'45  "  W,  thence  to  the  point  of 
beginning. 
*  •  *  *  * 

Issued  in  Los  Angeles.  California,  on 
December  14, 1995. 
Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
FR  Doc.  96-220  Filed  1-5-96;  8:45  am] 

BILUNG  CODE  4«10-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  new  animal  drug 
applications  (NADA's)  from  Whitmoyer 
Laboratories.  Inc.,  to  A.  L.  Pharma,  Inc. 
EFFECTIVE  DATE:  January  8.  1996. 
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FOR  FURTHER  INFORMATION  CONTACT; 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-0213. 

SUPPLEMENTARY  INFORMATION: 
Whitmoyer  Laboratories.  Inc.,  19  North 
Railroad  St..  Myerstown,  PA  17067.  has 
informed  FDA  that  it  has  transferred  the 
ownership  of.  and  all  rights  and 
interests  in,  approved  NADA's  10-285 
(Carbarsone),  39-646  (Carbarsone  -t- 
Bacitracin  Methylene  Disalicylate)  and 
38-879  (Carbarsone  +  Zoalene)  to  A.  L. 
Pharma,  Inc.,  One  Executive  Dr.,  Fort 
Lee,  NJ  07024.  Accordingly,  the  agency 
is  amending  21  CFR  510.6bo(c)(l)  and 
(c)(2)  to  remove  the  sponsor  name 
Whitmoyer  Laboratories,  Inc.,  because 
the  firm  no  longer  is  the  holder  of  any 
approved  NADA's.  The  agency  is  also 
amending  21  CFR  558.55.  558.95.  and 
558.120  to  reflect  the  transfer  of 
owrnership. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANiVAl  :RuGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503. 
512.  701.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331.  351.  352. 
353.  360b.  371,  379e). 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(l}  by 
removing  the  entry  for  "Whitmoyer 
Laboratories,"  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "011794". 


-•f^TSSS— NEW  AN  Mi; 

SE    N  ANiMA^  -EEDS 


DRUGS  FOR 


3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 


§55S.55    [Arrended] 

4.  5u>,..„;.  .^58. 55  Amprolium  is 
amended  in  the  table  in  paragraph 
(d)(2),  under  the  entry  (iv),  appearing 
under  the  heading  "Limitations"  at  the 
"Carbarsone  227  to  340.5"  entry,  by 
removing  "011794"  and  adding  in  its 
place  "046573". 

§556  35     :i  "-ended] 

5.  Section  558.95  Bambermycins  is 
amended  in  paragraph  (b)(3){iv)(6)  by 
removing  "011794"  and  adding  in  its 
place  "046573". 

§558  12?    :  A -ended] 

o.  :>Ki.iiu!i  058.120  Carbarsone  (not 
U.S. P.)  is  amended  in  paragraphs  (a)(1) 
and  (a)(2)  by  removing  "011794"  and 
adding  in  its  place  "046573". 

Dated:  December  22, 1995. 
Robert  C.  Livingston, 

Director.  Office  of  New  Animal  Drug 
'  Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  96-230  Filed  1-5-96;  8:45  am] 

BILLING  CODE  416O-01-f 


DEPARTMENT  Z-  THE  TREASURY 

interna:  Revenue  Service 

26  CFR  Parts  1,  20,  23,  24,  25,  27,  33, 

38.  301,  and  602 


flemc  va  cf  ^  nal  and  Temporary 

Regulations 

agency;  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Removal  of  final  and  temporar>' 

regulations. 

SUMMARY:  This  document  removes  final 
and  temporary  regulations  as  part  of  the 
President's  Regulatory  Reinvention 
Initiative. 

EFFECTIVE  DATE:  January  8,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Rpnnet.  (202)  622-3926. 

Supplementary  INFORMATION: 
Background 

As  part  of  the  President's  Regulatory 
Reinvention  Initiative,  the  Treasury 
Department  and  the  IRS  identified 
obsolete  regulations  that  relate  to  prior 
law,  provide  elections  for  prior  years,  or 
are  otherwise  outdated  due  to  changes 
in  the  underlying  statutory  provisions. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


26  CFR  Parts  20.  23.  and  24 

Estate  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  27 

Estate  taxes.  Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Parts  33  and  38 

Employment  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805,  26  CFR  parts  1,  20',  23, 
24,  25,  27,  33,  38,  301,  and  602  are 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  Part  1  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1  is 
amended  by  removing  the  entry  for 
§1.1303-1.' 

§1.32-1     [Removed] 

2.  Section  1.32-1  is  removed. 

§1.103-12    [Removed] 

3.  Section  1.103-12  is  removed. 

§1.110-1     [Removed] 

4.  Section  1.110-1  is  removed. 

§1.114-1    [Removed] 

5.  Section  1.114-1  is  removed. 

§1.115-1    [Removed] 

6.  Section  1.115-1  is  removed. 

§1.116-1     [Removed] 

7.  Section  1.116-1  is  removed. 

§1.116-2    [Removed] 

8.  Section  1.116-2  is  removed. 

§1.367(a)-7T    [Removed] 

9-10.  Section  1.367(a)-7Tis  removed. 

11.  The  undesignated  center  heading 
preceding  §  1.383-1  A  is  removed. 

§1.383-1  A     [Removed] 

12.  Section  1.383-lA  is  removed. 

§1.383-2A    [Removed] 

13.  Section  1.383-2A  is  removed. 

§1.383-3A    [Removed] 

14-15.  Section  1.383-3A  is  removed. 
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§1.804-1    [R«<noved] 

16.  Section  1.804-1  is  removed. 

$1,804-2    [Rwnovvd] 

17-18.  Section  1.804-2  is  removed. 

$1,805-1     [Removed] 

19.  Section  1.805-1  is  removed. 

§1.805-2    [Removed] 

20.  Section  1.805-2  is  removed. 

§1.805-3    [Removed] 

21.  Section  1  805-3  is  removed. 

§1.805-4    [Removed] 

22.  Section  1.805—4  is  removed. 

§1.805-6    [Removed] 

23.  Section  1.805-5  is  removed. 

§1.805-6    [Removed] 

24.  Section  1.805-6  is  removed. 

§  1.805-7    [Removed] 

25-26.  Section  1.805-7  is  removed. 

§1.805-8    [Removed] 

27.  Section  1.805-8  is  removed. 

§1.820-1     [Removed] 

28.  Section  1  820-1  is  removed. 

§1.820-2    [Removed] 

29.  Section  1.820-2  is  removed. 

§1.820-3    [Removed] 

30.  Section  1.820-3  is  removed. 

§1.824-1    [Removed] 

31.  Section  1.824-1  is  removed. 

§1.824-2    [Removed] 

32.  Section  1.824-2  is  removed. 

§1.824-3    [Removed] 

33.  Section  1.824-3  is  removed. 

34.  Section  1.907-0  is  amended  as 
follows: 

a.  The  introductory  text  is  revised  to 
read  as  follows: 

§  1 .907-0    Outline  of  regulation  provisions 
for  section  907. 

This  section  lists  the  paragraphs 
contained  in  §§  1.907{a)-0  through 
1.907(f)-l. 

•        »         •         »        * 

b.  The  undesignated  center  beading 
preceding  the  entry  for  §  1.907(a)-0  is 
removed  and  the  entry  for  §  1.907(e)-l 
is  removed. 

c.  The  undesignated  center  beading 
preceding  the  entry  for  §  1.907(a)-0A  is 
removed. 

§  1 .9O7(a)-0A    [Removed] 

d.  The  entry  for  §  1.907(a)-OA  is 
removed. 

§  1 .907(a)-1  A    [Removed] 

e.  The  entry  for  §  1.907(a)-lA  is 
removed. 


§  1 .907(bH  A    [Removed] 

f.  The  entry  for  §  1.907(b}-lA  is 
removed. 

§  1 .907(b)-2A    [Removed] 

g.  The  entry  for  §  1.907(b)-2A  is 
removed. 

§  1 .907(c)-1  A    [Removed] 

h.  The  entry  for  §  1.907(c)-lA  is 
removed. 

§1.907(c)-2A    [Removed] 

i.  The  entry  for  §  1.907(c)-2A  is 
removed. 

§1.907(c)-3A    [Removed] 

j.  The  entry  for  §  1.907(c)-3A  is 
remdved. 

§  1 .907(d)-1  A    [Removed] 

k.  The  entry  for  §  1.907(d)-lA  is 
removed. 

§  1 .907(eH  A    [Removed] 

1.  The  entry  for  §  1.907(e)-lA  is 
removed. 

§  1 .907{f)-1  A    (Removed] 

m.  The  entry  for  §  1  907(f)-lA  is 
removed. 

§1.fl07(e)-1    [Removed] 

35.  Section  1.907(e)-l  is  removed. 

36.  The  undesignated  center  heading 
preceding  §  1.907(a)-0A  is  removed. 

§  1 .907(a)-0A    [Removed] 

37.  Section  1.907(a)-0A  is  removed. 

§1.907(a)-1A    [Removed] 

38.  Section  1.907(a)-lA  is  removed. 

§  1 .907(bH  A    [Removed] 

39.  Section  1.907(b)-lA  is  removed. 

§1.907(b)-2A    [Removed] 

40.  Section  1.907(b)-2A  is  removed. 

§1.907(c)-1A    [Removed] 

41.  Section  1.907(c)-lA  is  removed. 

§  1 .907(c)-2A     [Removed] 

42.  Section  1.907(c>-2A  is  removed. 

§  1 .907(c>-3A    [Removed] 

43.  Section  1.907(c)-3A  is  removed. 

§  1 .907(d)-1  A    [Removed] 

44.  Section  1.907(d)-lA  is  removed. 

§  1 .907(e)-1  A    [Removed] 

45.  Section  1.907(e)-lA  is  removed. 

§  1 .907(f)-1  A     [Removed] 

46.  Section  1.907{f)-lA  is  removed. 

§1.995-7    [Removed] 

47.  Section  1.995-7  is  removed. 

49.  The  undesignated  center  heading 
"INCOME  AVERAGING"  preceding 
§  1.1301-0  is  removed. 


§1.1301-0    [Removeaj 

50.  Section  1.1301-0  is  removed. 

§1.1301-1    [Removed] 

51.  Section  1.1301-1  is  removed. 

§1.1302-1     [Removed] 

52.  Section  1.1302-1  is  removed. 

§1.1302-2    [Removed] 

53.  Section  1.1302-2  is  removed. 

§  1 . 1 302-3    [Removed] 

54.  Section  1.1302-3  is  removed. 

§1.1303-1     [Removed] 

55-56.  Section  1.1303-1  is  removed. 

§1.1304-1    [Removed] 

57.  Section  1.1304-1  is  removed. 

§1.1304-2    [Removed] 

58.  Section  1.1304-2  is  removed. 

§1.1304-3    [Removed] 

59.  Section  1.1304-3  is  removed. 

§1.1 304-4    [Removed] 

60.  Section  1.1304—4  is  removed. 

§1.1304-6    [Removed] 

61.  Section  1.1304-5  is  removed. 

§1.1304-6    [Removed] 

62.  Section  1.1304-6  is  removed. 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,  1954 

§  20.2035-1    [Removed] 
Par.  2.  Section  20.2035-1  is  removed. 

PART  23— {REMOVED] 

Par.  3.  Part  23  is  removed. 
PART  24— {REMOVED] 

Par.  4.  Fart  24  is  removed. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

§25.2517-1    [Removed] 

Par.  5.  Section  25.2517-1  is  removed. 

PART  27— {REMOVED] 
Par.  6.  Part  27  is  removed. 

PART  33— {REMOVED] 

Par.  7.  Part  33  is  removed. 
PART  38— {REMOVED] 

Par.  8.  Part  38  is  removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  9.  Part  301  is  amended  as 
follows: 

§301.6676-1    [Removed] 

1.  Section  301.6676-1  is  removed. 
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§301.7424-1     [Removed] 

2.  Section  301.7424-1  is  removed. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPE^MQf>K 
REDUCTION  AC  r 

Par.  10.  In  §602.101.  paragraph  (c)  is 
amended  by  removing  the  following 
entries  from  the  table: 

§602.101    0MB  Control  numbers. 

•         »         *         «         « 

(c)  *  *  * 

CFR  part  or  section  where        Current  0MB 
Identified  and  described  control  No. 


1.820-2  1545-0128 

•  •                             »  •                              • 

1.824-1  1 1545-1027 

1.824-3  1545-1027 

•  •                •  •                «     - 

1.1304-1  1 1545-0074 

1.1304-3  _....  1545-0074 

1.1304-5 1545-0074 

*  .     •                                 *  •                                 * 

202035-1  1545-0015 

•  •                •  •                . 
27.642-1  1545-0020 

•  •                ♦  •                • 

38.6302-1  1545-0257 


Margaret  Milner  Richardson, 
Commissioner  of  Interna]  Revenue. 

Approved:  December  18,  1995. 
Leslie  Samuels. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  96-164  Filed  1-5-96;  8:45  am) 

BILLING  CODE  4830-01-U 

26  CFP  Pa^'.  ■'  ,T"d  602 

[TD8653] 

RIN  1545-AS75 

Hedging  Transact) crs  by  Members  of 
a  Consolidated  G.roup 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  character  and 
timing  of  gain  or  loss  from  certain 
hedging  transactions  entered  into  by 
members  of  a  consolidated  group.  These 
regulations  apply  when  one  member  of 
the  group  hedges  its  own  risk,  hedges 
the  risk  of  another  member,  or  enters 
into  a  risk-shifting  transaction  with 


another  member.  The  regulations  are 
needed  to  provide  appropriate  rules  for 
these  transactions.  The  regulations 
provide  guidance  for  corporations  that 
are  members  of  consolidated  groups. 
DATES:  These  regulations  are  effective 
February  7,  1996. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.446-4(e)(9)(iv)  and 
§1.1221-2{g)(4),(5),and(6). 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Lynn  Ricks  of  the  Office  of  the  Assistant 
Chief  Counsel  (Financial  Institutions 
and  Products),  telephone  (202)  622- 
3920  (not  a  toll-free  number). 

S.Pc.EMEN't^"  INFORMATION: 
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The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1480.  Some 
responses  to  these  collections  of 
information  are  mandatory,  and  others 
are  required  to  obtain  the  benefit  of  the 
separate-entity  election  or  of  applying 
single-entity  treatment  in  taxable  years 
prior  to  the  general  effective  date  of  the 
regulations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent  or  recordkeeper  varies  from 
1.0  to  40.0  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  5  hours. 

Comments  concerning  the  acciu-acy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  July  18,  1994,  the  IRS  published 
in  the  Federal  Register  (59  FR  36394)  a 
notice  of  proposed  rulemaking  (FI-34- 
94)  relating  to  the  character  and  timing 
of  gain  or  loss  from  certain  risk-shifting 


transactions  entered  into  by  members  of 
a  consolidated  group.  Comments  were 
received  on  the  proposed  regulations, 
and  a  public  hearing  was  held  on 
October  18,  1994.  Most  commentators 
believe  that  the  proposed  regulations 
provide  a  sensible  and  flexible  set  of 
rules  to  deal  with  hedging  operations  by 
the  members  of  a  consolidated  group  of 
corporations. 

The  most  significant  comment  on  the 
regulations  relates  to  their  effective  date. 
Almost  all  of  the  commentators 
requested  a  transition  nile  permitting 
consolidated  groups  to  elect  to  apply  the 
proposed  character  rules  retroactively. 
The  final  regulations  adopt  this 
suggestion,  generally  allowing 
consolidated  groups  to  elect  to  apply  the 
single-entity  approach  of  the  proposed 
regulations  to  all  open  years.  Section 
1.1221-2,  concerning  the  character  of 
hedging  transactions,  was  made 
retroactive  for  all  open  years  to  permit 
the  IRS  to  resolve  fairly  and  consistently 
controversies  involving  transactions  that 
were  entered  into  prior  to  the 
publication  date  of  those  regulations.  It 
is  appropriate  that  these  regulations,  as 
an  integral  part  of  §  1.1221-2,  also  apply 
retroactively.  To  prevent  any  adverse 
consequences,  however,  retroactivity  is 
elective. 

The  proposed  regulations,  with  new 
effective  date  provisions,  are  adopted  as 
final  regulations.  The  new  provisions, 
and  several  comments  that  were  not 
adopted,  are  discussed  below. 

Explanation  of  Provisions 

Character  Regulations 

The  final  regulations  retain  the  single- 
entity  approach  of  the  proposed 
regulations.  That  is,  they  treat  the  risk 
of  one  member  of  the  group  as  the  risk 
of  the  other  members,  as  if  all  the 
members  were  divisions  of  a  single 
corporation.  Thus,  a  member  of  a 
consolidated  group  that  hedges  the  risk 
of  another  member  by  entering  into  a 
transaction  with  a  third  party  may 
receive  ordinary  gain  or  loss  treatment 
on  that  transaction  if  the  transaction 
otherwise  qualifies  as  a  hedging 
transaction. 

Under  this  single-entity  approach, 
intercompany  transactions  are  neither 
hedging  transactions  nor  hedged  items. 
Because  they  are  treated  as  transactions 
between  divisions  of  a  single 
corporation,  intercompany  transactions 
do  not  reduce  the  risk  of  that  single 
corporation  and,  therefore,  fail  to 
qualify  as  hedging  transactions. 

Some  commentators  requested  that 
the  IRS  extend  the  single-entity 
approach  to  apply  the  hedging  rules  to 
a  taxpayer's  transactions  that  hedge  the 
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risk  of  a  related  party  thai  is  not  a 
member  of  the  taxpayer's  consolidated 
group.  The  IRS  and  Treasury,  however, 
do  not  believe  that  this  approach  is 
appropriate  where  the  parties  file 
different  tax  returns.  Accordingly,  the 
final  regulations  do  not  adopt  this 
suggestion. 

The  final  regulations  also  retain  the 
separate-entity  election  of  the  proposed 
regulations,  permitting  a  consolidated 
group  to  treat  its  members  as  separate 
entities  when  applying  the  hedging 
rules.  The  election  is  made  by  attaching 
a  statement  to  the  group's  federal 
income  tax  return. 

For  a  group  that  elects  separate-entity 
treatment,  an  intercompany  transaction 
is  treated  as  a  hedging  transaction  if  and 
only  if:  (1)  it  would  qualify  as  a  hedging 
transaction  if  entered  into  with  an 
unrelated  party:  and  (2)  it  is  entered  into 
with  a  member  that,  under  its  method 
of  accounting,  marks  its  position  in  the 
intercompany  transaction  to  market.  If 
these  requirements  are  satisfied,  the 
member  with  respect  to  which  it  is  an 
intercompany  hedging  transaction  must 
account  for  its  position  in  the 
transaction  under  §  1.446—4,  and,  if  that 
member  properly  identifies  the 
transaction  as  a  hedging  transaction, 
each  member  treats  the  gain  or  loss  from 
its  position  in  the  transaction  as 
ordinary. 

In  response  to  comments,  the  final 
regulations  clarify  that,  even  when  these 
two  requirements  are  met,  these 
regulations  supplant  only  the  character 
and  timing  rules  of  §  1.1502-13.  Other 
aspects  of  the  transaction,  such  as  the 
source  of  the  gain  or  loss,  are  unaffected 
by  these  regulations  and  thus  may  be 
governed  by  §1.1502-13. 

As  noted  above,  commentators 
pointed  out  that  taxpayers  frequently 
enter  into  transactions  to  transfer  their 
business  risk  to  related  parties  that  do 
not  qualify  as  members  of  a 
consolidated  group.  Some 
commentators  argued  that,  even  if  risk 
reduction  in  these  circumstances  is  not 
analyzed  using  a  single-entity 
perspective,  the  relationship  between 
the  parties  to  the  risk  transfer  justifies 
a  rule  under  which  the  party  receiving 
the  risk  has  ordinary  gain  or  loss  on  its 
position  in  the  transaction.  That  is,  they 
wanted  to  apply  one  part  of  the 
separate-entity  rules  to  taxpayers  that 
are  not  part  of  the  same  consolidated 
group. 

The  IRS  and  Treasury,  however,  do 
not  believe  that  additional,  special 
character  rules  are  appropriate  for  risk- 
shifting  transactions  outside  the  context 
of  a  consolidated  group.  Accordingly, 
the  final  regulations  do  not  adopt  these 
comments. 


ititi  iiiidi  .'uguiaiiuua  uxpand  upon  the 
effective  date  provision  of  the  proposed 
regulations.  The  final  regulations 
generally  apply  to  transactions  entered 
into  on  or  after  March  8,  1996. 

In  response  to  comments,  the  final 
regulations  permit  a  consolidated  group 
to  apply  the  single-entity  approach  of 
the  regulations  retroactively.  The  group 
may  elect  to  begin  to  apply  the  single- 
entity  approach  for  all  transactions 
entered  into  in  any  taxable  year  (the 
election  year)  begiiming  prior  to  March 
8,  1996.  The  election  may  be  made, 
however,  only  if  the  election  year  and 
each  subsequent  taxable  year  are  still 
open  for  assessment  under  section  6501 
on  July  1,  1996,  or  such  earlier  date  as 
the  Conunissioner  may  allow.  Once 
made,  the  single-entity  election  applies 
to  all  transactions  entered  into  in  the 
election  year  and  in  all  subsequent 
consolidated  return  years  until  the  date 
as  of  which  the  group  makes  a  separate- 
entity  election.  The  Service  will  publish 
guidance  on  the  manner,  and  the  time, 
for  making  the  single-entity  election. 

Further,  the  regulations  also  permit  a 
consolidated  group  to  apply  the 
separate-entity  approach  to  all 
transactions  entered  into  in  taxable 
years  subject  to  the  election.  The 
taxpayer  may  choose,  as  the  first  year 
under  the  election,  any  taxable  year 
begiiming  on  or  after  July  12,  1995.  This 
ability  to  apply  the  election  to  taxable 
years  beginning  before  March  8,  1996 
allows  a  consolidated  group  to  apply  the 
separate-entity  approach  to  all 
intercompany  treinsactions  that  are 
subject  to  new  §  1.1502-13  (which  is 
effective  for  taxable  years  beginning  on 
or  after  July  12,  1995).  Thus,  by  electing 
separate-entity  treatment  for  all 
transactions  entered  into  in  a  taxable 
year  begirming  on  or  after  July  12,  1995. 
a  consolidated  group  can  determine  the 
character  and  timing  of  its 
intercompany  hedging  transactions 
under  §  1.446-4  and  §  1.1221-2.  rather 
than  under  §1.1502-13. 

If  the  group  makes  the  single-entity 
election  or  elects  to  apply  the  separate- 
entity  approach  retroactively,  special 
identification  rules  apply. 

First,  the  members  of  the  group  are 
required  to  identify  transactions  that 
were  entered  into  prior  to  March  8, 
1996,  that  are  still  in  existence  on  that 
date,  and  that  become  hedging 
transactions  as  a  result  of  one  of  these 
elections.  The  members  are  also 
required  to  identify  the  hedged  item  for 
these  transactions. 

Second,  the  final  regulations  extend 
the  time  period  for  making  the 
additional  identifications  that  are 
referred  to  in  the  preceding  paragraph. 


Third,  if  the  taxpayer's  consolidated 
group  has  elected  the  single-entity 
approach,  the  regulations  nullify  all 
hedge  identifications  under  §  1.1221- 
2(e)(i)  that  had  been  made  for 
intercompany  transactions.  In  this 
situation,  the  regulations  determine  the 
character  of  each  intercompany 
transaction  as  if  it  had  never  been 
identified  as  a  hedging  transaction. 
Thus,  the  character  and  timing  of  the 
intercompany  transaction  are 
determined  under  the  otherwise 
applicable  regulations,  and  the 
transaction  is  not  subject  to  the 
ordinary-gain,  capital-loss  rule  that 
generally  applies  to  transactions  that  sre 
incorrectly  identified  as  hedging 
transactions.  The  identification  may, 
however,  serve  to  identify  the  hedged 
item. 

In  order  to  ensure  that  consolidated 
groups  do  not  improperly  use  hindsight 
in  making  these  identifications,  the 
regulations  provide  a  consistency 
requirement.  Under  this  requirement, 
the  group  members  must  treat  similar  or 
identical  transactions  consistently 
within  the  same  year  and  from  year  to 
year.  If  a  member  of  the  consohdated 
group  fails  to  identify  a  hedging 
transaction  as  a  hedging  transaction,  but 
has  identified  similar  or  identical 
hedging  transactions  in  the  same  or  a 
subsequent  year,  then,  for  purposes  of 
§  1.1221-2(0(2)(iii),  the  member 
entering  into  the  transaction  is  treated 
as  having  no  reasonable  grounds  for 
treating  the  transaction  as  other  than  a 
hedging  transaction.  Thus,  the  member 
is  generally  subject  to  the  ordinary-gain, 
capital-loss  rules  for  taxpayers  who  fail 
to  identify  transactions  as  hedging 
transactions. 

Timing  regulations 

The  final  regulations  clarify  the 
general  rule  that  was  provided  in  the 
proposed  regulations  for  the  timing  of 
the  gain  or  loss  fi-om  hedging 
transactions  that  are  entered  into  by 
members  of  a  consolidated  group.  Under 
the  final  regulations,  a  member  of  a 
consolidated  group  must  accoimt  for  its 
hedging  transactions  as  if  all  the 
members  were  separate  divisions  of  a 
single  corporation  (the  single-entity 
approach).  Thus,  the  timing  of  the 
income,  deduction,  gain,  or  loss  on  the 
hedging  transaction  must  match  the 
timing  of  the  income,  deduction,  gain, 
or  loss  from  the  item,  items,  or  aggregate 
risk  being  hedged.  These  regulations 
make  clear  that  a  member  must  account 
for  all  of  its  hedging  transactions,  not 
just  those  that  hedge  the  risk  of  another 
member,  under  the  single-entity 
approach. 
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Since  all  of  the  members  are  treated 
as  divisions  of  a  single  corporation, 
intercompany  transactions  are  neither 
hedging  transactions  nor  hedged  items. 
Thus,  under  the  single-entity  approach, 
the  timing  of  the  gain  or  loss  from 
intercompany  transactions  is  not 
determined  under  the  rules  of  §  1.446- 
4. 

The  final  regulations  also  clarify  the 
rule  in  the  proposed  regulations  on 
accounting  for  the  gain  or  loss  on 
hedging  transactions  by  members  of  a 
group  that  has  made  a  separate-entity 
election.  If  a  group  makes  the  separate- 
entity  election,  the  members  do  not 
account  for  their  hedging  transactions 
(including  their  intercompany  hedging 
transactions)  as  if  they  were  divisions  of 
a  single  corporation.  Rather,  each 
member  accounts  for  its  hedging 
transactions  on  a  member-by-member 
basis.  For  example,  if  an  intercompany 
transaction  is  treated  as  a  hedging 
transaction,  the  gain  or  loss  on  the 
transaction  is  accounted  for  under  the 
rules  of  §  1.446—4  rather  than  under  the 
timing  rules  of  the  intercompany 
transaction  regulations,  §  1.1503-13.  As 
was  stated  above,  even  when  a  separate- 
entity  election  is  in  place,  §§  1.1221-2 
and  1.446-4  affect  only  the  timing  and 
character  of  intercompany  hedging 
transactions.  Other  aspects  of  the 
intercompany  hedging  transaction 
remain  subject  to  the  rules  of  §  1.1502- 
13. 

These  final  timing  regulations  are 
effective  for  transactions  entered  into  on 
or  after  March  8,  1996. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  primarily 
affect  affiliated  groups  of  corporations 
that  have  elected  to  file  consolidated 
returns,  which  tend  to  be  larger 
businesses.  The  regulations  do  not 
significantly  alter  the  reporting  or 
recordkeeping  duties  of  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Iniormation 

The  principal  author  of  these 
regulations  is  Jo  Lynn  Ricks,  Office  of 
Assistant  Chief  Coxmsel  (Financial 
Institutions  and  Products),  IRS. 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 

Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

i'dragidph  i.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  §  1.1221-2  and  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1.446-4  also  issued  under  26 

U.S.C.  1502.  *  *  * 
Section  1.1221-2  also  issued  under  26 

U.S.C.  1502  and  6001.  *  *  * 

Far.  2.  Section  1.446-4  is  amended  by 
adding  the  text  of  paragraph  (e)(9)  to 
read  as  follows:    . 


4.;6  - 


Hedging  transactions. 


(e) 


(9)  Hedging  by  members  of  a 
consolidated  group — (i)  General  rule: 
single-entity  approach.  In  general,  a 
member  of  a  consolidated  group  must 
account  for  its  hedging  transactions  as  if 
all  of  the  members  were  separate 
divisions  of  a  single  corporation.  Thus, 
the  timing  of  the  income,  deduction, 
gain,  or  loss  on  a  hedging  transaction 
must  match  the  timing  of  income, 
deduction,  gain,  or  loss  from  the  item  or 
items  being  hedged.  Because  all  of  the 
members  are  treated  as  if  they  were 
divisions  of  a  single  corporation, 
intercompany  transactions  are  neither 
hedging  transactions  nor  hedged  items 
for  these  purposes. 

(ii)  Separate-entity  election.  If  a 
consolidated  group  makes  an  election 
under  §  1.1221-2(d)(2),  then  paragraph 
(e)(9)(i)  of  this  section  does  not  apply. 
Thus,  in  that  case,  each  member  of  the 
consolidated  group  must  account  for  its 
hedging  transactions  in  a  manner  that 
meets  the  requirements  of  paragraph  (b) 
of  this  section.  For  example,  the  income, 
deduction,  gain,  or  loss  from 


intercompany  hedging  transactions  (as 
defined  in  §  1.1221-2(d)(2)(ii))  is  taken 
into  account  uncter  the  timing  rules  of 
§  1.446-4  rather  than  under  the  timing 
rules  of  §1.1502-13. 

(iii)  Definitions.  For  definitions  of 
consolidated  group,  divisions  of  a  single 
corporation,  intercompany  transaction, 
and  member,  see  section  1502  and  the 
regulations  thereunder. 

(iv)  Effective  date.  This  paragraph 
(e)(9)  applies  to  transactions  entered 
into  on  or  after  March  8, 1996. 

Par.  3.  Section  1.1221-2  is  amended 
by  adding  the  text  of  paragraphs  (d), 
(e)(5).  (f)(3).  and  (g)(4).  and  by  adding 
the  text  and  headings  of  paragraphs  (g) 
(5)  and  (6)  to  read  as  follows: 

§1.1221-2    Hedging  transactions. 

*         »         «         «         « 

(d)  Hedging  by  members  of  a 
consolidated  group— [1]  General  rule: 
single-entity  approach.  For  purposes  of 
this  section,  the  risk  of  one  member  of 
a  consolidated  group  is  treated  as  the 
risk  of  the  other  members  as  if  all  of  the 
members  of  the  group  were  divisions  of 
a  single  corporation.  For  example,  if  any 
member  of  a  consohdated  group  hedges 
the  risk  of  another  member  of  the  group 
by  entering  into  a  transaction  with  a 
third  party,  that  transaction  may 
potentially  qualify  as  a  hedging 
transaction.  Conversely,  intercompany 
transactions  are  not  hedging 
transactions  because,  when  considered 
as  transactions  between  divisions  of  a 
single  corporation,  they  do  not  reduce 
the  risk  of  that  single  corporation. 

(2)  Separate-entity  election.  In  lieu  of 
the  single-entity  approach  specified  in 
paragraph  (d)(1)  of  this  section,  a 
consolidated  group  may  elect  separate- 
entity  treatment  of  its  hedging 
transactions.  If  a  group  makes  this 
separate-entity  election,  the  following 
rules  apply. 

(i)  Risk  of  one  member  not  risk  of 
other  members.  Notwithstanding 
paragraph  (d)(1)  of  this  section,  the  risk 
of  one  member  is  not  treated  as  the  risk 
of  other  members. 

(ii)  Intercompany  transactions.  An 
intercompany  transaction  is  a  hedging 
transaction  (an  intercompany  hedging 
transaction)  with  respect  to  a  member  of 
a  consolidated  group  if  and  only  if  it 
meets  the  following  requirements — 

(A)  The  position  of  the  member  in  the 
intercompany  transaction  would  qualify 
as  a  hedging  transaction  with  respect  to 
the  member  (taking  into  account 
paragraph  (d)(2)(i)  of  this  section)  if  the 
member  had  entered  into  the  transaction 
with  an  unrelated  party;  and 

(B)  The  position  of  the  other  member 
(the  marking  member)  in  the  transaction 
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is  marked  to  market  under  ihe  marking 
member's  method  of  accounting. 

(iii)  Treatment  of  intercompany 
hedging  transactions.  An  intercompany 
hedging  transaction  (that  is.  a 
transaction  that  meets  the  requirements 
of  paragraphs  (d)(2)(ii)  (A)  and  (B)  of 
this  section)  is  subject  to  the  following 
rules — 

(A)  The  character  and  timing  rules  of 
§  1.1502-13  do  not  apply  to  the  income, 
deduction,  gain,  or  loss  from  the 
intercompany  hedging  transaction;  and 

(B)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  character  of  the 
marking  member's  gain  or  loss  from  the 
transaction  is  ordinary. 

(iv)  Making  and  revoking  the  election. 
Unless  the  Commissioner  otherwise 


prescribes,  the  eiecUuu  UebcnbtKl  iii  tlui. 
paragraph  (d)(2)  must  be  made  in  a 
separate  statement  saying  "(Insert  Name 
and  Employer  Identification  Number  of 
Common  Parent)  HEREBY  ELECTS  THE 
APPLICATION  OF  SECTION  1.1221- 
2(d)(2)  (THE  SEPARATE-ENTITY 
APPROACH)."  The  statement  must  also 
indicate  the  date  as  of  which  the 
election  is  to  be  effective.  The  election 
must  be  signed  by  the  common  parent 
and  filed  with  the  group's  federal 
income  tax  return  for  the  taxable  year 
that  includes  the  first  date  for  which  the 
election  is  to  apply.  The  election  applies 
to  all  transactions  entered  into  on  or 
after  the  date  so  indicated. 

(3)  Definitions.  For  definitions  of 
consolidated  group,  divisions  of  a  single 


corporation,  group,  intercompany 
transactions,  and  member,  see  section 
1502  and  the  regulations  thereunder. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (d): 

General  Facts.  In  these  examples,  O  and  H 
are  members  of  the  same  consolidated  group. 
Cs  business  operations  give  rise  to  interest 
rate  risk  "A."  which  O  wishes  to  hedge.  O 
enters  into  an  intercompany  transaction  with 
H  that  transfers  the  risk  to  H.  (75  position  in 
the  intercompany  transaction  is  "B."  and  ffs 
position  in  the  transaction  is  "C."  H  enters 
into  position  "D"  with  a  third  party  to  reduce 
the  interest  rate  risk  it  has  with  respect  to  its 
position  C.  D  would  be  a  hedging  transaction 
with  respect  to  risk  A  if  Gs  risk  A  were  Ws 
risk. 
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Example  1.  Single-entity  treatment— (i) 
General  rule.  Under  paragraph  (d)(t)  of  this 
section,  CXi  risk  A  is  treated  as  hTs  risk,  and 
therefore  D  is  a  hedging  transaction  with 
respect  to  risk  A.  Thus,  the  character  of  D  is 
determined  under  the  rules  of  this  section, 
and  the  income,  deduction,  gain,  or  loss  from 
D  must  be  accounted  for  under  a  method  of 
accounting  that  satisfies  §  1.446—4.  The 
intercompany  transaction  B-C  is  not  a 
hedging  transaction  and  is  taken  into  account 
under  §1.1502-13. 

(ii)  Identification.  D  must  be 
identified  as  a  hedging  transaction 
under  paragraph  (e)(1)  of  this  section, 
and  A  must  be  identified  as  the  hedged 
item  under  paragraph  (e)(2)  of  this 
section.  Under  paragraph  (e)(5)  of  this 
section,  the  identification  of  A  as  the 
hedged  item  can  be  accomplished  by 
identifying  the  positions  in  the 
intercompany  transaction  as  hedges  or 
hedged  items,  as  appropriate.  Thus, 
substantially  contemporaneous  with 
entering  into  D,  H  may  identify  C  as  the 
hedged  item  and  O  may  identify  B  as  a 
hedge  and  A  as  the  hedged  item. 

Example  2  Separate-entity  election; 
counterparty  that  does  not  mark  to  market. 
In  addition  to  the  General  Facts  stated  above, 
assume  that  the  group  makes  a  separate- 
entity  election  under  paragraph  (d)(2)  of  this 
section.  If  H  does  not  mark  C  to  market  under 
its  method  of  accounting,  then  B  is  not  a 
hedging  transaction,  and  the  B-C 
intercompany  transaction  is  taken  into 


account  under  the  rules  of  section  1502.  D  is 
not  a  hedging  transaction  with  respect  to  A, 
but  D  may  be  a  hedging  transaction  with 
respect  to  C  if  C  is  ordinary  property  or  an 
ordinary  obligation  and  if  the  other 
requirements  of  paragraph  (b)  of  this  section 
are  met.  If  D  is  not  part  of  a  hedging 
transaction,  then  D  may  l>e  part  of  a  straddle 
for  purposes  of  section  1092. 

Example  3.  Separate-entity  election: 
counterparty  that  marks  to  market  The  facts 
are  the  same  as  in  Example  2  alxjve,  except 
that  H  marks  C  to  market  under  its  method 
of  accounting.  Also  assume  that  B  would  be 
a  hedging  transaction  with  respect  to  risk  A 
if  O  had  entered  into  that  transaction  with  an 
unrelated  party.  Thus,  for  O,  the  B-C 
transaction  is  an  intercompany  hedging 
transaction  with  respect  to  0"s  risk  A,  the 
character  and  timing  rules  of  §1.1502-13  do 
not  apply  to  the  B-C  transaction,  and  Ws 
income,  deduction,  gain,  or  loss  from  C  is 
ordinary.  However,  other  attributes  of  the 
items  from  the  B-C  transaction  are 
determined  under  §  1  1 502-1 3.  D  is  a 
hedging  transaction  with  respect  to  C  if  it 
meets  the  requirements  of  paragraph  (b)  of 
this  section. 

(e)'   *   • 

(5)  Identification  of  hedges  involving 

members  of  a  consolidated  group — (i) 

General  rule:  single-entity  approach.  A 

member  of  a  consolidated  group  must 

satisfy  the  requirements  of  this 

paragraph  (e)  as  if  all  of  the  members  of 

the  group  were  divisions  of  a  single 

corporation.  Thus,  the  member  entering 

into  the  hedging  transaction  with  a  third 


party  must  identify  the  hedging 
transaction  under  paragraph  (e)(1)  of 
this  section.  Under  paragraph  (e)(2)  of 
this  section,  that  member  must  also 
identify  the  item,  items,  or  aggregate 
risk  that  is  being  hedged,  even  if  the 
item,  items,  or  aggregate  risk  relates 
primarily  or  entirely  to  other  members 
of  the  group.  If  the  members  of  a  group 
use  intercompany  transactions  to 
transfer  risk  within  the  group,  the 
requirements  of  paragraph  (e)(2)  of  this 
section  may  be  met  by  identifying  the 
intercompany  transactions,  and  the  risks 
hedged  by  the  intercompany 
transactions,  as  hedges  or  hedged  items, 
as  appropriate.  Because  identification  of 
the  intercompany  transaction  as  a  hedge 
serves  solely  to  identify  the  hedged 
item,  the  identification  is  timely  if  made 
within  the  period  required  by  paragraph 
(e)(2)  of  this  section.  For  example,  if  a 
member  transfers  risk  in  an 
intercompany  transaction,  it  may 
identify  under  the  rules  of  this 
paragraph  (e)  both  its  pnasiUon  in  that 
transaction  and  the  item,  items,  or 
aggregate  risk  being  hedged.  The 
member  that  hedges  the  risk  outside  the 
group  may  identify  under  the  rules  of 
this  paragraph  (e)  both  its  position  with 
the  third  party  and  its  position  in  the 
intercompany  transaction.  Paragraph 
(d)(4)  Example  1  of  this  section 
illustrates  this  identification. 
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(ii)  Rule  for  consolidated  groups 
making  the  separate-entity  election.  If  a 
consolidated  group  makes  the  separate- 
entity  election  under  paragraph  (d)(2)  of 
this  section,  each  member  of  the  group 
must  satisfy  the  requirements  of  this 
paragraph  (e)  as  though  it  were  not  a 
member  of  a  consolidated  group. 
«        «        *        «        » 

(fl*   *  • 

(3)  Transactions  by  members  of  a 
consolidated  group-^i)  Single-entity 
approach.  If  a  consolidated  group  is 
under  the  general  rule  of  paragraph 
(d)(1)  of  this  section  (the  single-entity 
approach),  the  rules  of  this  paragraph  (f) 
apply  only  to  transactions  that  are  not 
intercompany  transactions. 

(ii)  Separate-entity  election.  If  a 
consolidated  group  has  made  the 
election  under  paragraph  (d)(2)  of  this 
section,  then,  in  addition  to  the  rules  of 
paragraphs  (f)  (1)  and  (2)  of  this  section, 
the  following  rules  apply. 

(A)  If  an  intercompany  transaction  is 
identified  as  a  hedging  transaction  but 
does  not  meet  the  requirements  of 
paragraphs  (d)(2)(ii)  (A)  and  (B)  of  this 
section,  then,  notwithstanding  any 
contrary  provision  in  §  1.1502-13,  each 
party  to  the  transaction  is  subject  to  the 
rules  of  paragraph  (f)(1)  of  this  section 
with  respect  to  the  transaction  as  though 
it  had  incorrectly  identified  its  position 
in  the  transaction  as  a  hedging 
transaction. 

(B)  If  a  transaction  meets  the 
requirements  of  paragraphs  (d)(2)(ii)  (A) 
and  (B)  of  this  section  but  the 
transaction  is  not  identified  as  a  hedging 
transaction,  each  party  to  the 
transaction  is  subject  to  the  rules  of 
paragraph  (f)(2)  of  this  section.  (Because 
the  transaction  is  an  intercompany 
hedging  transaction,  the  character  and 
timing  rules  of  §  1.1502-13  do  not 
apply.  See  paragraph  (d)(2)(iii)(A)  of 
this  section.) 

(g)*   *   * 

(4)  Effective  date  and  transition  rules 

for  hedges  by  members  of  a 
consolidated  group.  Paragraphs  (d), 
(e)(5),  and  (f)(3)  of  this  section  apply  to 
transactions  entered  into  on  or  after 
March  8,  1996. 

(5)  Elections  to  accelerate  the  effective 
date  of  the  regulations — (i)  Election  to 
apply  the  single-entity  approach 
retroactively.  A  consolidated  group  may 
elect  to  begin  to  apply  paragraphs  (d)(1) 
and  (3),  (e)(5)(i),  and  (f)(3)(i)  of  this 
section  to  all  transactions  entered  into 
in  any  taxable  year  (the  election  year) 
beginning  prior  to  March  8, 1996.  This 
election  must  be  made  in  the  manner, 
and  at  the  time,  prescribed  by  the 
Commissioner.  A  group  may  make  the 
election  only  if  the  election  year,  emd 


each  subsequent  taxable  year,  are  still 
open  for  assessment  under  section  6501 
on  July  1.  1996  (or  such  earlier  date  as 
the  Commissioner  may  allow).  The 
election  applies  to  all  transactions 
entered  into  in  the  election  year  and  in 
all  subsequent  consolidated  return  years 
until  the  date,  if  any,  as  of  which  the 
group  makes  a  separate-entity  election 
under  paragraph  (d)(2)  of  this  section. 
The  rules  of  paragraph  (g)(6)  of  this 
section  apply  to  all  transactions  that 
were  entered  into  before  March  8,  1996 
in  taxable  years  subject  to  an  election 
under  this  paragraph  (g)(5)(i).  The 
election  may  be  revoked  only  with  the 
consent  of  the  Commissioner. 

(ii)  Ability  to  apply  the  separate-entity 
approach  retroactively.  Notwithstanding 
paragraph  (g)(4)  of  this  section,  the 
separate-entity  election  described  in 
paragraph  (d)(2)  of  this  section  may  be 
made  for  any  taxable  year  beginning  on 
or  after  July  12,  1995.  If  that  election  is 
made  for  a  taxable  year  beginning  before 
March  8, 1996,  then  paragraphs  (d)(2) 
and  (3),  (e)(5)(ii),  and  (f)(3)(ii)  of  this 
section  apply  to  all  transactions  entered 
into  on  or  after  the  beginning  of  that 
taxable  year  and  while  the  election  is  in 
effect,  and  the  rules  of  paragraph  (g)(6) 
of  this  section  (other  than  paragraph 
(g)(6)(i))  apply  to  all  transactions  that 
were  entered  into  on  or  after  the  first 
day  of  the  first  year  for  which  the 
election  is  made  and  before  March  8, 
1996. 

(6)  Transitional  identification  rules. 
To  allow  a  consolidated  group  to 
conform  to  paragraphs  (g)(5)(i)  and  (ii) 
of  this  section,  this  paragraph  (g)(6) 
nullifies  certain  hedge  identifications 
and  permits  a  member  of  a  consolidated 
group  to  add  certain  hedge 
identifications.  This  paragraph  (g)(6) 
applies  only  to  the  extent  provided  in 
paragraph  (g)(5)  of  this  section. 

(i)  Intercompany  transactions 
previously  identified.  Notwithstanding 
paragraph  (f)(l)(i)  of  this  section,  if,  for 
purposes  of  paragraph  (e)(1)  of  this 
section,  a  member  identified  as  a 
hedging  transaction  an  intercompany 
transaction  (or  a  transaction  that  would 
qualify  as  an  intercompany  transaction 
under'§  1.1502-13(b)(l)  if  the  taxable 
year  in  which  the  transaction  was 
entered  into  were  described  in  §  1.1502- 
13(7)),  the  character  of  the  gain  on  the 
intercompany  transaction  is  determined 
as  if  it  had  not  been  identified  as  a 
hedging  transaction.  The  identification 
may.  however,  serve  to  identify  the 
hedged  item  under  paragraph  (e)(5)(i)  of 
this  section. 

(ii)  Additional  identifications  of 
hedging  transactions.  A  member  of  a 
consolidated  group  must  identify  under 


paragraph  (e)(5)  of  this  section  a 
transaction  that — 

(A)  Was  entered  into  before  March  8, 
1996, 

(B)  When  entered  into  was  not  a 
hedging  transaction  (as  defined  in 
paragraph  (b)  of  this  section), 

(C)  Solely  as  a  result  of  the  group's 
election  under  paragraph  (g)(5)(i)  or  (ii) 
of  this  section,  is  a  hedging  transaction 
(as  defined  in  paragraph  (b)  of  this 
section),  and 

(D)  Remains  in  existence  on  March  8, 
1996. 

(iii)  Additional  identification  of 
hedged  items.  In  the  case  of  transactions 
described  in  paragraph  (g)(6)(ii)  of  this 
section,  the  hedging  member  must 
identify  under  paragraph  (e)(5)  of  this 
section  the  item,  items,  or  aggregate  risk 
being  hedged. 

(iv)  Consistency  requirement  for 
hedge  identifications.  In  identifying 
transactions  as  hedging  transactions 
under  paragraph  (g)(6)(ii)  of  this  section, 
all  of  the  members  of  the  group  must 
treat  similar  or  identical  transactions 
consistently  within  the  same  year  and 
from  year  to  year.  If  paragraph  (g)(6)(ii) 
of  this  section  requires  a  member  to 
identify  a  transaction,  and  the  member 
fails  to  identify  a  transaction  as  a 
hedging  transaction,  but  it  or  another 
member  of  the  group  identifies  similar 
or  identical  hedging  transactions  in  the 
same  or  a  subsequent  year,  then  for 
purposes  of  paragraphs  (f)(2)(iii)  and  (3) 
of  this  section,  the  member  entering  into 
the  transaction  is  treated  as  having  no 
reasonable  grounds  for  treating  the 
transaction  as  other  than  a  hedging 
transaction. 

(v)  Extension  of  time  for  making 
additional  identifications.  If  an 
identification  of  a  hedging  transaction 
would  not  be  required  but  for  the  rules 
of  paragraph  (g)(6)(ii)  of  this  section,  the 
identification  is  timely  for  purposes  of 
paragraph  (e)(1)  of  this  section  if  made 
before  the  close  of  business  on  May  7, 
1996.  If  an  identification  of  a  hedged 
item  would  not  be  required  but  for  the 
rules  of  paragraph  (g)(6)(iii)  of  this 
section,  it  is  timely  for  purposes  of 
paragraph  (e)(2)  of  this  section  if  made 
before  the  close  of  business  on  the  later 
of  May  7,  1996  or  the  last  day  of  the 
period  specified  in  paragraph  (e)(2)(ii) 
of  this  section. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 
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4.  Bruce  Reisch.  Associate  Professor.  New 
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.  Par.  5.  [n  §  602.101  paragraph  (c)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  to  read  as  follows: 

$602,101    0MB  Control  numbers. 

*        *         •         *        • 

(c)*   •   • 


CFR  part  or  section  wtiere 
jdentfied  and  descnbed 


Current  0MB 

control  nunv 

ber 


1.1221-2(d)(2)(h/)  1545-1480 

1.1221-2(e)(5)  - 1545-1480 

1.1221-2(g)(5)(ii)  1545-1480 

1.1221-2(g)(6)(ii)  1545-1480 

1.1221-2{g)(6)(iii)  154S-1480 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved.  December  20,  1995. 
Cynthia  G.  Beerbower, 
Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc  96-178  Filed  1-5-96:  8:45  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Part  4 

[T.D.  ATF-370;  Re(.  Notice  Nos.  749,  581] 

RIN  1S12-AA67 

Grape  Variety  Names  for  American 
Wines 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms.  Department  of  the 

Treasury. 

ACTION:  Final  rule;  Treasury  decision. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is  issuing 
a  final  rule  containing  a  list  of  approved 
prime  grape  variety  names  which  may 
be  used  as  the  designation  for  American 
wines.  This  rule  contains  two  other  lists 
of  alternative  names  which  may  be  used 
as  grape  wine  designations  until  January 
1.  1997.  or  January  1,  1999.  This  rule 
also  contains  a  procedure  by  which 
interested  persons  may  petition  the 
Director  for  the  addition  of  names  to  the 
list  of  prime  grape  names. 

ATF  believes  the  hsting  of  approved 
names  of  grape  varieties  for  American 
wines  will  help  standardize  wine  label 
terminology  and  prevent  consumer 
confusion  by  reducing  the  large  number 
of  synonyms  for  grape  varieties 
currently  used  for  labeling  American 
wines. 

DATES:  This  final  rule  is  effective 
February  7.  1996.  Alternative  names 
listed  at  §  4.92(a}  may  be  used  as 


designations  for  American  wines  bottled 
prior  to  January  1,  1997.  Alternative 
names  listed  at  §  4.92fb)  may  be  used  as 
designations  for  American  wines  bottled 
prior  to  January  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Wine.  Beer,  and 
Spirits  Regulations  Branch.  Bureau  of 
Alcohol,  Tobacco  and  Forearms.  650 
Massachusetts  Avenue,  NW. 
Washington.  DC  20226;  Telephone  (202) 
927-8230 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Alcohol  Administration  Act 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  205(e),  vests  broad  authority  in 
the  Director,  as  a  delegate  of  the 
Secretary  of  the  Treasury,  to  prescribe 
regulations  intended  to  prevent 
deception  of  the  consumer,  and  to 
provide  the  consumer  with  adequate 
information  as  to  the  identity  and 
quality  of  the  product.  Regulations 
which  implement  the  provisions  of 
section  105(e)  as  they  relate  to  wine  are 
set  forth  in  title  27,  Code  of  Federal 
Regulations,  Part  4  (27  CFR  part  4). 

Wine  Varietal  Labeling 

Under  §  4.34(a).  still  grape  wine  may 
be  designated  by  labeling  the  wine  with 
the  predominant  grape(s)  from  which 
the  wine  is  produced.  Since  1983, 
labeling  rules  at  §  4.23a  have  provided 
for  the  use  of  a  grape  variety  name  as 
the  type  designation  of  the  wine  if  not 
less  than  75  percent  of  the  wine  is 
derived  from  the  labeled  grape  variety 
(less  in  the  case  of  wine  made  from 
certain  Vitis  labrusca  grapes),  and  if  the 
wine  is  labeled  with  an  appellation  of 
origin.  Wine  may  also  be  labeled  with 
the  names  of  two  or  more  grape  varieties 
if  all  of  the  grapes  used  to  maike  the 
wine  are  of  the  labeled  varieties,  and  the 
percentage  of  wine  derived  from  each 
variety  is  shown  on  the  label. 

In  recent  years,  ATF  has  noted  a  trend 
among  domestic  and  foreign  wineries  to 
label  wines  using  a  grape  variety 
designation.  Increasing  use  of  hundreds 
of  grape  variety  names  and  synonyms 
prompted  ATF  to  examine  the 
correctness  of  using  these  names  in 
order  to  insure  that  grape  variety  names 
used  are  truthful,  accurate,  and  not 
misleading.  - 

Winegrape  Varietal  Names  Advisory 
Committee 

In  1982,  ATF  established  the 
Winegrape  Varietal  names  Advisory 
Committee  ("Committee")  to  conduct  an 
examination  of  the  hundreds  of  grape 
variety  names  and  synonyms  in  use  [47 


FR  13623,  March  31,  1982).  According 
to  its  charter,  the  Committee  was  to 
advise  the  Director  of  the  grape  varieties 
and  subvarieties  which  are  used  in  the 
production  of  wine,  to  recommend 
appropriate  label  designations  for  these 
varieties,  and  to  recommend  guidelines 
for  approval  of  names  suggested  for  new 
grape  varieties.  Their  recommendations 
were  restricted  to  grape  names  used  in 
the  production  of  American  wines.  The 
Committee's  final  report,  presented  to 
the  Director  in  September  1984. 
contained  their  findings  regarding  use  of 
the  most  appropriate  names  for 
domestic  winegrapes  varieties.  ATF 
announced  that  the  Committee's  report 
was  available  to  the  public  in  Notice  No. 
548  [49  FR  44049).  published  on 
November  1,  1984. 

Notice  No.  581 

On  the  basis  of  the  recommendations 
contained  in  the  Committee's  final 
report.  ATF  issued  Notice  No.  581  on 
February  4.  1986  (51  FR  4392].  This 
notice  proposed  the  addition  of  Subpart 
J,  American  Grape  Variety  Names,  to 
Part  4.  Within  this  subpart,  §  4.91 
contained  the  list  of  prime  grape  names 
which  the  Committee  had  found  to  be 
the  most  appropriate  names  for  grape 
varieties.  Sections  4.92  and  4.93 
contained  alternative  names  which 
could  be  used  in  conjunction  with  the 
prime  name  (§  4.92),  or  for  five  years,  in 
lieu  of  the  prime  name  (§4.93).  Section 
4.94  contained  guidelines  for  adding 
new  grape  variety  names  to  the  list  of 
prime  names. 

In  addition  to  the  recommendations 
included  in  the  Committee  report. 
Notice  No.  581  contained  other 
proposals.  One  was  to  prohibit  the 
modification  of  grape  variety  names 
with  color  or  style  descriptive  terms  or 
with  proprietary  names.  "This  notice  also 
proposed  to  make  obsolete  certain  IRS 
and  ATF  rulings  relating  to  grape  wine 
designations.  The  comment  period  for 
Notice  No.  581  was  extended  until  July 
7,  1986.  by  the  publication  of  Notice  No. 
589.  April  8.  1986  [51  FR  11944). 

Written  Comments 

ATF  received  156  comments  from  146 
different  respondents  prior  to  the  end  of 
the  comment  period  on  July  7,  1986. 
Comments  were  received  from:  76 
consumers;  the  American  Wine  Society; 
38  American  wineries;  the  Wine 
Institute;  the  Association  of  American 
Vintners;  the  Washington  Wine 
Institute;  six  grape  growers;  the 
California  Farm  Bureau  Federation;  the 
Cahfomia  Association  of  Winegrape 
Growers;  the  North  Carolina  Grape 
Growers  Association;  the  Oregon 
Winegrowers  Association;  two  United 
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States  Congressmen;  the  Embassy  of 
France;  the  Embassy  of  the  Federal 
Republic  of  Germany;  four  foreign  wine 
producing  or  exporting  companies  or 
associations;  the  publication  Wine  East, 
a  wine  writer;  four  persons  involved  in 
academic  research  or  classification  of 
wine;  and  four  members  of  the 
Winegrape  Varietal  Names  Advisory 
Committee. 

Eleven  respondents  commented 
generally  in  favor  of  Notice  No.  581.  and 
the  proposal  to  establish  a  list  of  wine 
grape  variety  names  for  domestic  use. 
Conversely,  a  large  number  of 
respondents  opposed  the  concept  of 
establishing  a  list  of  grape  varieties, 
while  many  objected  to  specific 
proposals  such  as  the  elimination  of 
certain  varietal  names,  and  the  proposal 
to  prohibit  use  of  color  or  style 
descriptors  in  conjunction  with  grape 
variety  names.  Because  of  the  general 
opposition  to  the  proposals  made  in 
Notice  No.  581,  ATF  decided  to  reopen 
comment  on  the  subject  of  grape  variety 
names.  At  the  same  time,  ATF  modified 
certain  proposals  made  in  that  notice. 

Notice  No.  749 

Background 

ATF  issued  Notice  No.  749  on 
September  3,  1992  [57  FR  40380). 
Although  the  comment  period  for  this 
notice  was  to  have  closed  on  October  5. 
1992,  several  respondents  requested  its 
extension.  Notice  No.  762.  October  26. 
1992  [57  FR  48487],  reopened  the 
comment  period  until  December  28, 
1992.  The  proposals  in  Notice  No.  749 
differed  from  those  made  in  Notice  No. 
581  in  the  following  respects. 

One  List  of  Alternative  Names 

ATF  reduced  the  two  lists  of 
alternative  grape  variety  names  to  a 
single  list.  This  list  proposed  at  §  4.92 
contained  grape  names  which  would  be 
phased  out  by  January  1,  1997.  A  few 
alternative  grape  names  listed  in  Notice 
No.  581  were  proposed  as  prime  grape 
names,  or  as  synonyms  for  prime  names. 

Synonyms  for  Prime  Names 

The  proposed  list  of  prime  names  of 
grape  varieties  contained  synonyms  for 
some  prime  names.  These  synonyms, 
such  as  "Fume  blanc"  (a  synonym  for 
Sauvignon  blanc).  would  be  acceptable 
designations  for  wine  as  long  as  they 
appeared  in  direct  conjunction  with  an 
appellation  of  origin  on  a  wine  label. 

Additional  Grape  Variety  Names 

ATF  proposed  additional  grape  names 
for  inclusion  on  the  list  of  prime  names. 
These  names  represent  newly  developed 
varieties  as  well  as  some  European 
vinifera  grapes  introduced  into 


viticultural  use  in  the  United  States 
since  publication  of  the  Committee 
report. 

Changes  to  the  List  of  Prime  Names 

ATF  proposed  certain  changes  to  the 
list  of  prime  names,  through  the 
deletion  of  names  which  are  not  the  true 
names  of  grape  varieties,  and  through 
the  addition  of  certain  grape  names 
which  were  previously  proposed  as 
alternative  names. 

Approval  of  New  Grape  Names 

ATF  proposed  minor  changes  to  the 
method  of  approving  new  grape  names, 
primarily  to  provide  more  flexibility  for 
grape  breeders  in  naming  new  varieties. 

Camay  Beaujolais 

No  regulatory  proposals  were  made 
for  Camay  Beaujolais.  ATF  stated  that 
Gamy  Beaujolais  would  be  the  subject  of 
future  rulemaking.  In  the  interim, 
domestic  wineries  and  bottlers  could 
continue  to  use  Camay  Beaujolais  on 
wine  labels.  ATF  made  proposals 
regarding  the  use  of  Camay  Beaujolais 
in  Notice  No.  793  [59  FR  15878.  April 
5,  1994]. 

Color  and  Style  Descriptors 

ATF  eliminated  the  proposal  to 
prohibit  the  use  of  descriptive  or 
proprietary  terms  with  grape  variety 
names. 

Type  Designations  of  Varietal 
Significance 

Notice  No.  749  proposed  a  new  type 
designation  for  American  wines.  These 
names  would  designate  wines  which 
have  some  varietal  basis,  but  are  not 
composed  of  a  specified  grape  variety 
such  as  Muscatel  which  could  be 
produced  using  any  Muscat  grapes. 

Respondents  to  Notice  No.  749 

ATF  received  55  vmtten  comments 
from  43  respondents.  The  following  is  a 
list  of  respondents,  their  general  interest 
in  the  proposals  in  the  notice,  and. 
when  appropriate,  an  abbreviation  or 
acronym.  For  the  purpose  of  brevity, 
these  abbreviations  or  acronyms  are 
used  throughout  this  document  to 
identify  respondents.  Following  the  list 
of  respondents  are  organizations  and 
terms  which  are  also  used  in  this 
document.  Abbreviations  and  acronyms 
accompany  these  names  as  well. 

1.  H.P.  Olmo.  Professor  Emeritus. 
University  of  California  at  Davis,  and 
Committee  member. 

2.  William  F.  Doering,  a  Committee 
member. 

3.  Carole  P.  Meredith,  Associate  Professor, 
Department  of  Viticulture  and  Ecology. 
University  of  California  iit  Davis. 


4.  Bruce  Reisch,  Associate  Professor,  New 
York  State  Agricultural  Experiment  Station, 
Cornell  University  at  Geneva. 

5.  R.P.  Lane.  Associate  Professor,  Georgia 
Agricultural  Experiment  Stations,  University 
of  Georgia  at  Griffin. 

6.  Delegation  of  the  Commission  of  the 
European  Communities  ("EC"). 

7.  The  Agricultural  Counselor,  Embassy  of 
France,  Washington,  DC. 

8.  The  Ambassador.  Federal  Republic  of 
Germany,  Washington,  DC. 

9.  The  Counselor  for  Economic  and 
Commercial  Affairs,  the  Embassy  of  Spain, 
Washington,  DC. 

10.  Deutscher  Weinfonds,  a  German  quasi- 
governmental  authority  ("DW"). 

11.  Verband  Deutscher  Weinexporteure 
e.V.,  and  Deutscher  Weinbauverband  e.V., 
trade  associations  representing  expnarters  of 
German  wine,  and  German  wine  growers. 

12.  Office  International  de  la  Vigne  et  du 
Vin,  an  international  trade  association  for 
wine  ("OIV"). 

13.  Union  Interprofessionelle  des  Vins  du 
Beaujolais. 

14.  Federation  des  Expnartateurs  de  Vins  et 
Spiritueux  de  France,  a  French  trade 
association  ("FEVS"). 

15.  Institut  National  des  Appellations 
d'Origine,  a  French  organization  concerned 
with  recognition  of  controlled  appellations  of 
origin  ("INAO"). 

16.  American  Viptners  Association,  a  trade 
association  representing  bonded  wineries 
CAVA"). 

17.  National  Association  of  Beverage 
Importers,  a  trade  association  representing 
importers  of  alcoholic  beverages  ( "NABI"). 

18.  Wine  Institute,  a  trade  association 
representing  California  wineries. 

Id.  Washington  Wine  Commission,  a  trade 
association  representing  Washington 
wineries  and  winegrape  growers. 

20.  Oregon  Winegrower's  Association,  a 
trade  association  representing  Oregon 
winegrape  growers. 

21.  California  Association  of  Winegrape 
Growers,  a  trade  association  representing 
California  winegrape  growers. 

22.  Richard  Mansfield.  Umpqua  Valley 
Chapter,  Oregon  Winegrowers  Association,  a 
trade  association. 

23.  The  U.S.  Small  Business 
Administration,  Washington,  DC. 

24.  Chicago  Wine  School,  Chicago,  IL, 

25.  Raymond  Kelly,  a  consumer. 
Alexandria,  Virginia. 

26.  H.  Sichel  Sohne,  Inc.,  a  wine  import 
company. 

27.  Eagle  Ridge  Winery,  a  California 
winery. 

28.  Lockwood,  a  California  wine  producer. 

29.  Mt.  Palomar  Winery,  a  California 

winery. 

30.  Cain  Cellars,  a  California  winery. 

31.  Wine  World  Estates,  owner  of  four 
California  wineries. 

32.  Stimson  Lane  Wine  &  Spirits,  Ltd., 
owner  of  wineries  in  Washington  State  and 
California  ("Stimson  Lane"). 

33.  Daniel  Gehrs  Wines,  a  California  wine 
producer  ("Gehrs"). 

34.  Millbrook  Winery,  a  New  York  winery. 

35.  Robert  Mondavi  Winery,  a  California 
winery  ("Mondavi"). 
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36.  Long  Vineyards,  a  California  wine 
producer. 

37  Martin  Brothers  Winery,  a  California 
winery. 

38.  Amity  Vineyards,  an  Oregon  winery. 

39.  Guenoc  Winery,  a  California  winery. 

40.  Brown-Forman  Corpmration,  a  wine  and 
distilled 'spirits  producer  and  importer 
("Brown-Forman"). 

41.  Heubiein  Inc.,  a  wine  and  distilled 
spirits  producer  and  importer. 

42.  General  Vineyard  Services,  a  California 
winegrape  grower. 

43.  San  Lucas  Vineyards,  a  Caiifomia 
winegrapw  grower. 

Organizations  and  References 

A.  Winegrape  Varietal  Names  Advisory 
Committee  ("Committee"). 

B.  Foundation  Plant  Materials  Service 
("FPMS").  a  service  of  the  University  of 
Caiifomia  at  Davis  which  lists  registered 
grape  selections.  The  November  1.  1993, 
Caiifomia  Grape  Register  is  used  as  reference. 

C.  A  Practical  Ampelography,  Grapevine 
Identification,  by  Pierre  Calet,  c.  1979, 
Cornell  University  Press  ("Galet"). 

D.  Vines,  Grapes  and  Wines,  by  Jancis 
Robinson,  c.  1986.  Alfred  A.  Knopf 
("Robinson"). 

General  Comments  to  Notice  No.  749 

Sixteen  respondents  specifically 
stated  their  support  for  the  proposals 
made  in  Notice  No.  749.  Other 
respondents  commented  on  specific 
proposals  by  requesting  changes  to 
particular  aspects  of  the  proposals.  No 
respondents  generally  opposed  the 
proposed  regulations. 

NABI  stated  their  support  of  ATF's 
intentions  to  prevent  consumer 
confusion  by  reducing  the  number  of 
synonyms  for  grape  varieties  currently 
used  in  labeling  American  wines.  The 
EC  likewise  concurred  with  ATF's 
decision  to  standardize  wine  grape 
names  and  to  eliminate  incorrect  or 
misnamed  varieties.  The  Embassy  of 
France  expressed  their  support  of  ATF's 
objective  to  prevent  confusion  or 
misunderstanding  for  consumers  by 
reducing  the  number  of  synonyms  for 
grape  variety  names,  and  for  requiring 
the  accurate  use  of  those  names.  NABI 
favored  ATF's  stated  goal  that  grape 
variety  names  used  by  domestic 
wineries  be  truthful,  accurate,  and  not 
misleading. 

Wine  Institute  supf)orted  ATF's 
attempt  to  issue  regulations  which  strike 
a  balance  between  ampelography  (the 
study  and  classification  of  grape  vines), 
scientific  terms,  and  consumer 
imderstanding.  The  Oregon 
Winegrower's  Association  stated  they 
were  supportive  of  ATF's  approach  to 
regulation  of  varietal  names  and 
acknowledged  the  problems  of 
regulating  such  names  for  the  first  time. 
Stimson  Lane  cited  ATF's  concern  for 
ampelographic  accuracy  and  consumer 


awareness,  while  Mondavi  stated  their 
overall  support  of  improving  labeling 
terminology  and  preventing  consumer 
deception  and  confusion. 

Conclusion:  Issuance  of  a  Final  Rule  on 
Gmpe  Variety  Names 

Based  on  the  overall  favorable 
comments  to  the  proposals  made  in 
Notice  749.  ATF  is  issuing  these  final 
regulations  on  grape  variety  names. 
These  regulations  are  intended  to 
provide  specific  and  accurate  labeling  of 
grape  wines  labeled  with  grape  variety 
names.  They  are  intended  to  prevent 
consumer  deception  by  eliminating 
misnamed  grape  variety  names,  and  by 
eliminating  the  use  of  many  synonyms 
for  prime  grape  names.  They  are 
expected  to  aid  in  the  identification  of 
grape  wines  by  consumers  and  to  make 
labels  easier  to  understand  through  the 
use  of  more  meaningful  labeling  terms. 
Finally,  ATF  believes  these  regulations 
will  enable  consumers  to  be  better 
informed  about  wines  and  the  grape 
varieties  used  to  produce  them. 

There  are  changes  made  in  this  final 
rule  from  the  regulations  proposed  in 
Notice  No.  749  and  from  those  first 
proposed  in  Notice  No.  581.  The 
changes  are  a  result  of  comments  made 
by  respondents  over  a  lengthy  period  of 
time.  These  changes  recognize  certain 
marketing  realities,  and  take  into 
consideration  past  and  present 
recognition  of  names  used  and  known 
by  consumers  and  industry.  Following 
is  a  summary  of  the  proposals,  written 
comments,  and  changes  made  as  a  result 
of  those  comments. 

Prime  Names  and  Synonyms  listed  in 
§4.91 

General 

Notice  No.  749  contained  a  list  of 
prime  grape  names  and  synonyms  listed 
in  alphabetical  order  in  §  4.91.  Either 
the  prime  name  or  a  synonym  listed 
could  be  used  standing  alone  on  a  label 
as  the  designation  for  a  wine.  ATF 
received  many  comments  concerning 
the  listing  of  prime  grape  names  in 
§  4.91.  Comments  requesting  that  new  or 
additional  names  be  added  to  the  list  are 
discussed  under  the  "New  grape  variety 
names"  section  of  the  preamble. 
Comments  addressing  the  use  of 
synonyms  for  the  prime  names  listed  in 
§  4.91  are  discussed  below. 

Melon/ Muscadet 

Three  respondents  requested  that 
Muscadet  be  listed  as  a  synonym  for  the 
prime  name  Melon.  A  fourth  respondent 
requested  that  the  full  name  "Melon  de 
Bourgogne  "  be  listed  as  the  prime  name 
for  this  grape  variety. 


Daniel  Gehrs  Wines  commented  that 
Cahfomia  has  many  acres  of  grapes 
historically  identified  as  "Pinot  blanc." 
Wine  made  from  these  grapes  has  been 
marketed  as  Pinot  blanc  wine.  Gehrs 
noted  that  wine  produced  from  these 
grapes  does  not  resemble  wine  made 
from  Pinot  blanc  grapes;  thus,  this  wine 
receives  poor  consumer  recognition  due 
to  consiuners'  expectation  of  a  white 
burgundy-type  wrine. 

Recent  ampelographic  identification 
of  these  so-called  Pinot  blanc  grapes  has 
revealed  them  to  be  the  variety  Melon. 
In  the  interest  of  accurately  identifying 
their  wines,  winemakers  are  now  faced 
with  the  task  of  marketing  wine  made 
from  these  so-called  Pinot  blanc  grapes 
as  Melon  wine.  Gehrs,  the  Wine 
Institute,  and  General  Vineyard  Services 
objected  to  using  the  variety  name 
Melon  to  label  a  grape  wrine.  They  noted 
that  consumers  are  not  familiar  with  the 
name  Melon,  and  that  consumers  do  not 
associate  this  term  with  a  grape  wine; 
rather  consumers  equate  the  word 
Melon  with  a  fruit.  These  respondents 
requested  that  Muscadet  be  listed  as  a 
synonym  for  Melon.  They  stated  that 
Melon  is  the  grape  of  the  Loire  region 
used  to  produce  Muscadet  wines  and 
that  millions  of  cases  of  Melon  wine  are 
sold  each  year  under  the  Muscadet 
designation.  Thus,  there  would  be  better 
consumer  understanding  of  wine  made 
with  Melon  grapes  if  it  were  labeled 
Muscadet  since  consumers  are  familiar 
with  the  type  of  wine  now  labeled 
Muscadet.  Gehrs  stated  that  Muscadet 
used  as  a  variety  name  would  convey 
useful  information  to  consumers  about 
the  style  and  taste  of  the  wine  while 
Melon  would  not. 

Furthermore,  Gehrs  noted  that 
Cahfomia  wineries  must  redesignate 
their  existing  "Pinot  blanc"  grapes,  a 
process  which  will  imp>ose  an  economic 
burden  on  producers.  By  authorizing 
Muscadet  as  a  synonym  for  Melon,  it 
would  be  easier  for  them  to  phase  out 
the  name  Pinot  blanc  and  switch  to 
Muscadet.  The  Wine  Institute  noted  that 
Muscadet  is  unlike  other  similar- 
sounding  designations  such  as  Muscatel 
or  Muscadine,  that  Muscadet  does  not 
resemble  these  wrines,  and  that 
Muscadet  is  not  likely  to  be  sold  under 
the  same  circumstances  as  these  other 
wines.  Thus,  consumer  confusion 
among  these  names  would  be  minimal. 

ATF  finds  that  Galet  uses  the  names 
Melon  and  Muscadet  interchangeably  in 
his  Practical  Ampelography,  and  that 
other  ampelographic  sources  fist  them 
as  synonyms.  However,  ATF  can  find  no 
evidence  of  use  of  the  name  Muscadet 
to  designate  «ane  made  from  this  grape 
in  the  United  States.  While  its  use  might 
avoid  some  of  the  problems  inherent 


with  a  wine  designated  Melon, 
historical  past  usage  does  not  support 
the  name  Muscadet  for  domestic  wines. 
Thus.  ATF  is  not  listing  Muscadet  as  a 
synonym  for  Melon  in  §  4.91, 

In  tHeir  comment,  Eagle  Ridge  Winery 
requested  that  the  full  name  "Melon  de 
Bourgogne"  be  listed  as  the  prime  name 
for  this  grape  variety.  ATF  finds  that 
Melon  de  Bourgogne  is  the  actual  name 
of  this  variety  which  reflects  the  origin 
of  this  grape  in  Burgundy.  Although 
modem  wine  labeling  seldom 
incorporates  the  full  name  of  this  grape. 
It  is  entirely  accurate  to  use  the  full 
name.  Furthermore,  ATF  believes  that 
consumers  are  less  likely  to  associate  a 
wine  labeled  as  Melon  de  Bourgogne 
writh  the  fmit  melon.  Although  this 
variety  incorporates  the  geographic 
place  name  "Bourgogne,"  the  required 
use  of  an  appellation  of  origin  with  a 
grape  variety  name  would  serve  to 
dispel  any  erroneous  impression  about 
the  true  origin  of  the  wine  which  might 
otherwise  arise,  provided  the 
appellation  of  origin  is  in  strict 
compliance  with  the  requirements  of 
§  4.34(b). 

Thus,  subject  to  the  condition  that  the 
requirements  of  §  4.34(b)  are  strictly 
complied  with,  ATF  is  listing  the  name 
Melon  de  Bourgogne  as  the  prime  name 
for  this  grape  variety  in  the  list  of  prime 
names  in  §  4.91.  Melon  is  listed  as  a 
synonym  which  may  also  be  used  for 
designating  domestic  wines. 

Sauvignon  Blanc/Fume  Blanc 

Fume  blanc  and  Blanc  Fume  were 
both  proposed  as  synonyms  for 
Sauvignon  blanc  in  Notice  No.  581.  On 
the  basis  of  written  comments,  ATF 
concluded  that  Fume  blanc  was  a  valid 
synonym  for  Sauvignon  blanc;  however, 
there  was  no  support  expressed  for  the 
name  Blanc  Fimie.  Comments  also 
indicated  that  "Fume"  is  a  descriptive 
term  meaning  smoky,  and  is  used  to 
describe  the  smoky  or  "flinty"  flavor  of 
Sauvignon  blanc  wines  produced  in  the 
Loire  region  and  labeled  with  the 
French  appellation  of  origin  "Blanc 
Fume  de  Pouilly." 

Based  on  these  comments,  ATF 
proposed  Fume  blanc  (but  not  Blanc 
Fume)  as  a  synonym  for  the  prime  name 
Sauvignon  blanc  in  Notice  No.  749.  ATF 
also  noted  that  Fume  could  be  used  as 
a  descriptive  term  with  any  grape 
variety  name. 

Three  respondents  favored  listing 
Fume  blanc  as  a  synonym  for  Sauvignon 
blanc.  Wine  World  Estates,  Mondavi, 
and  the  AVA  favored  it  because  of  the 
wridespread  use  of  Fume  blanc  and  its 
recognition  by  industry  and  consumers 
as  a  synonym  for  Sauvignon  blanc. 
Based  on  these  favorable  comments, 


ATF  is  listing  Fume  blanc  as  a  synonym 
for  the  prime  name  Sauvignon  blanc  in 
§4.91. 

Each  of  these  respondents  requested 
that  ATF  prohibit  the  term  "Fume"  from 
being  used  with  any  other  grape  variety 
name.  The  AVA  stated  that  Fume  blanc 
has  gained  wide  consumer  acceptance, 
but  that  allowing  "Fume"  to  be  used 
with  other  grape  varieties  would  lead  to 
unintended  consumer  confusion  with 
Fume  blanc.  They  stated  this  action 
would  hurt  wineries  that  have  invested 
time  and  money  establishing  consumer 
recognition  for  Fume  blanc.  Mondavi 
concurred  that  permitting  "Fume"  to  be 
used  with  other  grape  varieties  would 
lead  to  consumer  confusion.  They  stated 
that  Fume  blanc  must  be  viewed  as  a 
whole,  indivisible  term  meaning 
Sauvignon  blanc.  Mondavi  cited  its 
financial  commitment  in  building  the 
success  of  Fume  blanc  wines,  and  stated 
that  introduction  of  other  varieties 
labeled  with  the  term  "Fume"  would 
destroy  the  level  of  consumer 
recognition  of  the  name  Fume  blanc  and 
impose  significant  financial  harm  on 
Mondavi  and  other  wineries. 

ATF  agrees  in  part.  "Fume"  is  a 
descriptive  term  which,  through 
industry  use  and  consumer  acceptance 
of  the  product,  has  acquired  a  particular 
meaning.  We  agree  that  certain  uses  of 
the  term  Fume  have  potential  to  be 
confusing  to  consumers.  Specifically, 
we  believe  that  use  of  the  term  "Fume" 
in  conjunction  with  another  grape 
variety  name  containing  the  term 
"blanc,"  or  with  another  grape  variety 
name  to  which  the  descriptive  term 
*  "blanc"  is  being  used,  could  be 
confusing  to  consumers  and  possibly 
misleading.  Thus,  ATF  will  not  approve 
any  certificates  of  label  approval 
(COLA's)  for  a  domestic  wine  (other 
than  "Fume  blanc")  which  contain  both 
the  terms  "Fume"  and  "blanc;"  e.g., 
COLA'S  will  not  be  approved  for  a  vnne 
designated  as  "Pinot  blanc  Fume," 
"Fume  Seyval  blanc,"  and  so  forth. 

However,  ATF  is  not  convinced  that 
the  use  of  "Fume"  in  every  other 
instance  would  be  misleading  or 
confusing;  e.g.,  wine  designated  "Fume 
Chardonnay"  is  unlikely  to  be  confused 
with  Sauvignon  blanc  or  Fume  blanc. 
Thus,  ATF  will  examine  on  a  case  by 
case  basis  any  application  for  a  COLA 
which  contains  a  grape  variety  name 
and  the  term  "Fume"  to  see  if  the 
overall  name  is  potentially  misleading. 

Zinfandel/Rrimitivo 

Notice  No.  749  proposed  Zinfandel 

and  Primitivo  as  separate  grape  varieties 

An  §  4.91.  Primitivo,  an  Italian  grape, 

was  added  to  the  list  of  prime  names  at 

the  request  of  Cypress  Valley  Winery,  a 


Texas  winery  which  requested  the 
addition  of  "Primitivo  de  Gioia"  to  the 
list.  ATF  proposed  Primitivo  rather  than 
a  name  incorporating  one  of  the  many 
clones  or  regional  names  for  this  grape 
in  order  not  to  introduce  foreign  place 
names  as  part  of  a  grape  variety  name 
used  in  the  United  States. 

Information  available  to  ATF  at  the 
time  Notice  No.  749  was  published 
indicated  that  Primitivo  and  Zinfandel 
were  separate  grape  varieties  rather  than 
different  names  for  the  same  grape 
although  ATF  sought  additional 
information  on  this  issue.  Five 
respondents  commented  on  the 
relationship  between  these  two  grape 
names. 

Carol  P.  Meredith,  of  the  Department 
of  Viticulture  and  Enology  at  the 
University  of  California  at  Davis, 
commented  that  DNA  examination  of 
these  two  varieties  showed  them  to  have 
the  identical  "fingerprint."  This 
technique  is  currently  being  utilized  as 
an  aid  in  identifying  grapes  since  each 
grape  variety  reveals  a  unique  DNA 
"fingerprint."  She  commented  that  UC 
Davis  research  on  Primitivo  is  limited  to 
two  accessions  of  Primitivo  grapes  from 
Italy,  and  that  these  may  not  represent 
the  full  range  of  Primitivo  cultivars. 
Furthermore,  she  commented  that 
Primitivo  may  be  a  generic  term  which 
actually  includes  more  than  one  grape 
cultivar  in  Italy;  i.e.,  the  Italian 
Primitivo  may  encompass  grapes  which 
are  not  identical  to  Zinfandel. 

Eagle  Ridge  Winery  and  William  F. 
Doering  both  commented  that  Primitivo 
and  Zinfandel  are  the  same  variety  but 
that  Zinfandel  is  the  name  used  for  this 
grape  in  Caiifomia  for  more  than  150 
years. 

Wine  World  Estates  and  the  Cahfomia 
Association  of  Winegrape  Growers 
commented  that  there  is  no  conclusive 
evidence  that  Primitivo  and  Zinfandel 
are  the  same  grape.  Wine  World  Estates 
further  stated  that  Primitivo  is  used  in 
Europe  to  identify  a  number  of  grape 
varieties  and  thus,  a  grape  called 
Primitivo  may  not  be  identical  to 
Zinfandel.  ATF  notes  that  the  FPMS 
lists  Primitivo  as  a  distinct  grape  variety 
and  not  as  a  synonym  for  Zinfandel. 

ATF  concludes  that  the  comments 
support  listing  Primitivo  and  Zinfandel 
as  separate  grape  varieties.  Although  it 
is  possible  tixat  Zinfandel  may  be 
identical  to  some  Primitivo  grapes,  it 
appears  that  the  term  Primitivo  may 
represent  other  grape  cultivars  as  well; 
consequently,  the  two  terms  caimot  be 
used  interchangeably.  Thus,  Primitivo 
and  Zinfandel  are  Usted  as  prime  grape 
names  in  §  4.91  and  are  not  listed  as 
synonyms  for  each  other. 


52B  Federal  Register  /  Vol.  61,  No.  5  /  Monday.  January  «    i"Q6  /  Rules  and  Regulations 


Federal   Register      Vol.  61,  No.  5  /  Monday,  January  8,  1996  /  Rules  and  Regulations 


527 


Federal  Register  /  Vol.  61.  No.  5  /  Monday,  January  8,  1996  /  Rules  and  Regulation^ 


Fedtral   Re<4ister      Vo!    61,  No.  5  /  Monday,  January  8,  1996  /  Rules  and  Regulations 


527 


Cabernet /Cabernet  Sauvignon 

ATP  Ruling  74-25.  1974  ATF  C.B.  48. 
permits  the  labeling  of  wine  as 
"Cabernet'"  if  75  percent  of  its  volume 
(51  percent  prior  to  January  1.  1983)  is 
derived  from  Cabernet  Sauvignon 
grapes.  This  ruling  was  intended  to 
prevent  consumer  deception  through 
the  use  of  less  expensive  grapes  such  as 
Ruby  Cabernet  in  a  wine  labeled 
"Cabernet." 

Notice  No.  581  proposed  to  make  this 
ruling  obsolete  which  would  preclude 
the  labeling  of  Cabernet  Sauvignon  or 
any  other  wine  as  "Cabernet.  "  Notice 
No.  749  proposed  listing  "Cabernet"  as 
a  synonym  for  Cabernet  Sauvignon. 

Five  respondents  commented.  World 
Wide  Estates  supported  the  proposal  to 
permit  "Cabernet"  to  be  used  as  a 
synonym  for  Cabernet  Sauvignon.  The 
OIV  noted  that  "Cabernet"  does  not 
correspond  to  the  actual  grape  variety 
name,  and  the  name  "Cabernet"  is  not 
specific  as  to  the  actual  grape  variety  it 
indicates. 

Eagle  Ridge  Winery  and  Brown- 
Forman  objected  to  listing  "Cabernet"  as 
a  synonym.  Eagle  Ridge  stated  that  other 
variety  names  contain  the  word 
Cabernet  and  it  is  incorrect  to  assume 
that  the  label  term  "Cabernet"  by  itself 
would  not  confuse  consumers.  Brown- 
Forman  commented  that  permitting 
"Cabernet"  to  stand  only  for  Cabernet 
Sauvignon  is  prejudicial  to  producers  of 
other  varieties  such  as  Cabernet  Franc  or 
Cabernet  Pfeiffer.  They  stated  that  there 
is  absolutely  no  consumer  confusion  if 
each  of  the  three  Cabernet  grapes  is 
labeled  with  its  full  name. 

Cain  Cellars  commented  that  ATF  has 
permitted  the  term  "Cabernet"  to 
include  Cabernet  Franc,  but  offered  no 
evidence  of  such  use.  They  further 
suggested  that  this  term  should  be 
permitted  to  refer  to  the  entire  family  of 
Cabernet  varieties  including  Cabernet 
Sauvignon.  Cabernet  Franc.  Merlot, 
Malbec,  and  Petit  Verdot.  Accordingly. 
"Cabernet"  would  become  a  designation 
of  varietal  significance  to  include  any  of 
these  grape  varieties. 

ATF  agrees  with  the  respondents  who 
oppose  use  of  "Cabernet"  as  a  synonym 
for  Cabernet  Sauvignon.  As  noted  by  the 
OIV.  "Cabernet"  does  not  correspond  to 
an  actual  grape  variety  name,  nor  is  this 
term  specific  as  to  the  grape  variety  to 
which  it  refers.  While  "Cabernet"  has 
been  used  for  some  years  to  label 
Cabernet  Sauvignon  wines,  other 
"Cabernet"  grapes  exist,  and  consumers 
could  be  confused  as  the  actual  grape 
variety  intended.  Conversely,  there  can 
be  no  consumer  confusion  as  to  the 
grape  variety  if  the  actual  variety  name 
appears  on  the  label. 


In  the  interest  of  providing  accurate 
grape  variety  identification.  ATF  is  not 
listing  "Cabernet"  as  a  synonym  for 
Cabernet  Sauvignon.  However,  due  to 
its  past  use.  ATF  is  listing  "Cabernet" 
as  an  alternative  name  in  §  4.92(b)  for 
use  until  January  1,  1999.  Concurrently. 
ATF  Ruling  74-25  is  declared  obsolete 
as  of  the  effective  date  of  this  final  rule. 

Durif /Petite  Sirah 

These  names  were  proposed  as 
synonyms  in  Notice  No.  749.  Three 
respondents  commented  on  this 
proposal. 

The  OlV  commented  that  the 
officially  recognized  OIV  name  for  this 
grape  is  Durif,  and  not  Petite  Sirah. 
Wine  World  Estates  concurred  with  the 
proposal  to  list  "Duriff  as  a  synonym 
for  Petite  Sirah  unless  evidence  is 
presented  to  the  contrary. 

Carole  P.  Meredith,  the  University  of 
California.  Agricultural  Experiment 
Station  at  Davis,  stated  that  the 
University's  examination  of  Petite  Sirah 
and  Durif  holdings  show  their  Petite 
Sirah  vines  to  be  two  or  more  different 
grape  varieties.  Furthermore,  the 
Experimental  Station's  recent  DNA 
research  shows  that  the  grape  called 
Petite  Sirah  and  the  Durif  grape  have 
different  DNA  "fingerprints."  and  are 
therefore  probably  different  cultivars 
rather  than  the  same  grape. 
Consequently.  ATF  is  listing  both  Diorif 
and  Petite  Sirah  as  prime  names  in 
§  4.91  and  not  as  synonyms.  We  will 
continue  to  seek  evidence  regarding  the 
true  identity  of  the  grape  called  Petite 
Sirah. 

Thompson  Seedless/Sultanina 

This  grape  variety  is  one  of  two  the 
Committee  recognized  as  having 
synonyms  which  could  be  equally 
accepted  as  the  prime  name. 
Consequently  ATF  proposed  the  use  of 
both  names  as  prime  names,  with  either 
name  permitted  without  qualification. 
In  doing  so,  ATF  noted  that  neither 
name  is  commonly  used  in  wine 
labeling  although  Thompson  Seedless  is 
well  knowm  to  consumers  as  a  table 
grape. 

Brown-Forman  commented  these 
names  should  not  be  used 
interchangeably.  They  argued  that 
Thompson  Seedless  is  an  inferior  grape 
which  makes  poor  quality  wine,  and 
that  use  of  the  name  Sultanina  would 
mislead  consumers.  The  EC  commented 
that  Sultanina  is  used  for  table  grapes 
and  raisins,  but  rarely  used  in  wine 
production.  They  argued  that  its  use  for 
designating  wine  would  be  misleading 
and  that  ATF  should  phase  out  use  of 
this  name. 


ATF  finds  few  wines  are  designated 
with  either  name  although  this  grape 
has  been  extensively  used  in  producing 
non-varietal  wines  and  blends. 
However,  we  note  that  the  purpose  of 
the  list  of  grape  names  in  §  4.91  is  to 
provide  accurate  identification  of  grape 
varieties  used  in  producing  wine.  The 
listing  of  a  grape  name  there  does  not 
denote  "quality";  it  merely  reflects 
recognition  of  the  grape  variety  name. 
Since  ATF  finds  that  both  names  are 
equally  valid  for  this  grape  variety,  both 
Thompson  Seedless  and  Sultanina  are 
listed  as  prime  grape  names  and  as 
synonyms. 

Pinot  Gris/Pinot  Grigio 

ATF  proposed  Pinot  gris  as  a  prime 
name  in  §  4.91  and  Rulander  as  an 
alternative  name  in  §  4.91  be  phased  out 
by  1996.  Pinot  Grigio  was  not  proposed 
in  either  section. 

Long  Vineyards  and  Martin  Brothers 
Winery  both  requested  that  Pinot  Grigio 
be  listed  as  a  synonym  for  Pinot  gris. 
Long  Vineyards  stated  they  are 
disadvantaged  when  selling  their  Pinot 
gris  versus  Italian  wines  labeled  as  Pinot 
Grigio.  Furthermore,  they  stated  that 
due  to  worldwide  sales  of  the  ItaHan 
wine,  consumers  are  more  familiar  with 
the  varietal  designation  Pinot  Grigio 
than  they  are  with  the  name  Pinot  gris 
or  Rulander.  Martin  Brothers  also  cited 
the  popularity  of  Italian  Pinot  Grigio 
wines  in  requesting  this  name  be  made 
a  synonym  for  Pinot  gris. 

Based  on  the  evidence  that  some 
United  States  wineries  are  labeling  their 
Pinot  gris  as  Pinot  Grigio.  and  the  fact 
that  this  term  has  gained  consumer 
acceptance  due  to  the  large  number  of 
Italian  Pinot  Grigio  imported  into  the 
United  States,  ATF  is  listing  Pinot 
Grigio  as  a  synonym  for  the  prime  name 
Pinot  gris  in  §  4.91.  ATF  notes  that  this 
grape  is  known  by  many  names 
throughout  winegrowing  regions  of  the 
world,  but  that  Pinot  gris  and  Pinot 
Grigio  appears  to  be  the  most  commonly 
used  names  for  this  grape  in  the  United 
States. 

Colombard/French  Cohmbard 

On  the  basis  of  strong  support  for 
continued  use  of  the  name  French 
Colombard.  this  name  was  proposed  in 
Notice  No.  749  as  a  synonym  for  the 
prime  name  Colombard. 

Three  respondents  commented  on  tlie 
use  of  French  Colombard  as  a  synonym. 
Wine  World  Estates  supported  the 
proposal  to  list  it  as  a  synonj-m.  William 
F.  Doering  supported  this  proposal 
because  of  the  economic  and  marketing 
importance  of  French  Colombard.  Eagle 
Ridge  Winery  commented  that    ' 
consumers  would  not  be  misled  if  the 


word  "French"  was  deleted  as  part  of 
the  name. 

Based  on  historical  usage  and 
consumer  recognition  of  this  term.  ATF 
is  listing  French  Colombard  as  a 
synonym  for  the  prime  name 
Colombard.  provided  that  an 
appellation  of  origin  appears  in  direct 
conjunction  with  French  Colombard.  in 
strict  compliance  with  the  requirement 
of  §  4.34(b). 

Mourvedre/Mataro 

ATF  proposed  the  name  Mourvedre  as 
a  synonym  for  Mataro  due  to  use  of  this 
name  in  labeling  domestic  wines.  Wine 
World  Estates  supported  this  proposal 
while  EC  commented  that  Mataro  is  a 
geographic  name  in  Spain  and  should 
be  phased  out  in  favor  of  Monstrell. 

ATF  finds  that  ampelographers  such 
as  Galet  list  Mataro  and  Mourvedre  as 
synonyms.  It  is  difficult  to  establish  one 
prime  name  since  these  different  names 
reflect  the  Spanish  and  the  French  name 
for  this  grape.  However,  ATF  finds  that 
Mourvedre  enjoys  greater  use  in  labeling 
wine  in  the  United  States.  For  this 
reason,  ATF  is  listing  Mourvedre  as  the 
prime  name  in  §  4.91.  As  stated  in 
Notice  No.  749.  ATF  does  not  believe 
there  is  any  reason  to  deny  use  ofa 
grape  variety  name  to  United  States 
winemakers  simply  because  that  name 
bears  a  resemblance  to  a  foreign  name 
of  geographic  significance.  Thus,  Mataro 
is  retained  as  a  synonym  for  the  grape 
variety  Mourvedre  in  §4.91,  provided 
that  when  Mataro  is  use'd  to  indicate  the 
grape  variety,  an  appellation  of  origin 
appears  in  direct  conjunction  with 
Mataro  in  strict  compliance  with  the 
requirements  of  §  4.34(b). 

Cynthiana/ Norton 

Bruce  Reisch.  Cornell  University 
Department  of  Horticultural  Science  at 
Geneva,  submitted  evidence  that  these 
grapes  are  the  same  variety.  Reisch 
indicated  that  his  examination  of 
cultivars  of  Cynthiana  and  Norton  vines, 
taken  from  wineries  and  nursery  stock 
in  Arkansas  and  Missouri,  revealed 
them  to  be  identical  based  on  isozyme 
and  ampelographic  characteristics.  He 
further  stated  that  these  grapes  are  of 
Vitis  aestivalis  ancestry,  but  that  vines 
were  introduced  using  different  names 
in  Virginia  and  Arkansas  in  the  last 
century.  Reisch  also  cited  an  1891 
report  to  the  Missouri  State 
Horticultural  Society  indicating  that 
these  varieties  were  actually  the  same 
grape.  ATF  notes  that  horticulturists 
have  debated  this  question  for  more 
than  a  century. 

Based  on  Reisch's  comment  and  the 
evidence  contained  in  the  isozyme  of 
these  two  cultivars.  ATF  concludes  that 


they  are  indeed  the  same  grape  variety. 
Consequently,  ATF  is  Fisting  them  as 
synonyms  in  the  list  of  prime  grape 
names  in  §  4.91 .  Due  to  the  long- 
standing use  of  both  names,  their 
consumer  recognition,  and  the 
impossible  task  of  ascribing  "one  prime 
name"  to  this  grape,  each  name  is  listed 
alphabetically  in  this  section  with  the 
other  name  following  in  parentheses' as 
a  synonym. 

ATF  notes  that  other  synonyms  exist 
for  this  grape  variety  and  that  Norton 
Seedling  and  Virginia  Seedling  are 
listed  as  alternative  names  for  Norton  in 
§4.92. 

Vignoles/Ravat  51 

ATF  proposed  Vignoles  as  a  synonym 
for  the  prime  name  Ravat  51  in  Notice 
No.  749.  Bruce  Reisch,  Cornell 
University  Department  of  Horticultural 
Science  at  Geneva,  and  William  F. 
Doering  supported  this  proposal,  and  it 
is  adopted. 

ATF  notes  that  Ravat  51  is  the  prime 
name  for  this  grape  but  that  other 
numbered  Ravat  hybrids  exist. 
Consequently,  ATF  will  not  approve 
labels  showing  only  "Ravat"  as  the 
grape  variety;  labels  must  specify  the 
Ravat  hybrid  number  or  use  an 
approved  synonym. 

Campbell  Early/Island  Belle 

Island  Belle  was  proposed  as  an 
alternative  grape  name  to  be  phased  out 
by  1996  in  favor  of  the  prime  name 
Campbell  Early.  While  no  comments 
were  submitted  regarding  the  use  of 
either  name,  ATF  has  received 
additional  information  concerning  this 
grape.  The  Island  Belle  grape  was 
developed  about  1898  by  Adam  Eckert 
in  western  Washington  Slate.  This  grape 
is  believed  to  be  either  a  clone  of 
Campbell  Early  or  a  hybrid  derived  from 
a  Concord.  The  Island  Belle  grape  is 
currently  used  in  winemaking  in 
Washington  State  and  the  wane  enjoys  a 
degree  of  consumer  recognition. 

Due  to  the  current  use  of  the  name 
Island  Belle  in  winemaking,  and  the  fact 
that  the  true  identity  of  this  grape  is 
uncertain,  ATF  is  retaining  the  name  by 
listing  Island  Belle  as  a  synonym  for  the 
prime  name  Campbell  Early  in  §  4.91. 
ATF  would  take  action  to  list  Island 
Belle  as  a  prime  name  in  this  section 
should  future  research  indicate  that  it  is 
a  distinct  variety  rather  than  a  clone  of 
Campbell  Early. 

Valdepehas  and  Tempranillo 

Valdepenas  was  proposed  as  a  prime 
name  in  §  4.91.  While  there  were  no  * 
comments  addressed  to  this  name  in 
response  to  Notice  No.  749,  ATF  has 
received  information  indicating  that  this 


grape  is  the  Tempranillo.  a  Vitis  vinifera 
native  to  Spain  and  used  in  producing 
Rioja  wines.  While  well  known  and 
cultivated  in  Spain.  Portugal.  France, 
and  Argentina  as  Tempranillo,  this 
grape  is  known  as  Valdepeiias  only  in 
California.  ATF  notes  that  the  FAMS 
listing  of  registered  grape  selections 
shows  Tempranillo  as  a  synonym  for 
Valdepeiias. 

In  the  interest  of  correctly  identifying 
grape  varieties,  ATF  is  listing 
Tempranillo  as  the  prime  name  of  this 
grape  variety  in  §  4.91.  Valdepeiias  is 
listed  as  a  synonym  for  Tempranillo  in 
this  section.  ATF  will  give  future 
consideration  to  phasing  out  the  name 
Valdepeiias. 

Miscellaneous  Synonyms 

Lemberger  was  proposed  as  an 
alternative  spelling  for  Limberger  in 
proposed  §  4.91.  William  F.  Doering 
noted  that  the  name  Lemberger  has 
long-recognized  viticultural  and 
commercial  usage,  and  he  concurred 
with  the  proposal  to  list  it  as  a  spelling 
variation  for  the  prime  name  Limberger. 
Because  of  its  commercial  use  in  the 
United  States,  ATF  is  listing  Lemberger 
as  a  synonym  for  the  prime  grape  name 
Limberger. 

Eagle  Ridge  Winery  commented  that 
Green  Hungarian  is  actually  Sylvaner, 
and  that  the  term  Green  Hungarian  is 
not  used  except  by  a  few  domestic 
producers.  No  evidence  was  submitted 
in  support  of  this  comment. 

While  the  origin  or  identification  of 
Green  Hungarian  remains  uncertain, 
ATF  has  no  information  which  supports 
Eagle  Ridge  Winery's  comment  that 
Green  Hungarian  is  actually  Sylvaner; 
therefore,  this  comment  is  not  adopted. 

The  OrV  commented  that  several 
prime  names  in  §  4.91  are  not  the 
official  OrV  names.  Names  identified  by 
the  OrV  include  Black  Malvoisie  which 
they  list  as  Cinsaut,  Burger  which  they 
list  as  Monbadon,  and  Charbono  which 
they  list  as  Corbeau. 

ATF  acknowledges  that  although 
these  grapes  are  known  by  the  names 
suggested  by  the  OIV,  the  names 
proposed  in  §  4.91  are  more  commonly 
employed  in  winemaking  in  the  United 
States.  Therefore,  ATF  is  not  changing 
these  names  as  requested.  In  the  case  of 
Black  Malvoisie  and  Cinsaut,  both  are 
listed  in  §  4.91,  with  Cinsaut  Usted  as 
the  prime  name  and  Black  Malvoisie  as 
a  synonym. 

Wine  World  Estates  commented 
fa>'orably  on  the  proposed  listing  of 
Gewiirztraminer  and  Traminer  as 
separate  prime  names  in  §  4.91.  Eagle 
Ridge  Winery  commented  that 
Gewiirztraminer  is  a  spicy  version  of 
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Trarainer  and  that  only  Gewurztraminer 
should  be  listed. 

Evidence  is  mixed  on  whether 
Gewurztraminer  and  Traminer  are 
distinct  grape  varieties.  The  FPMS  lists 
them  as  separate  registered  grape 
selections  while  the  OIV  lists  these 
names  as  synonyms.  Because  the 
evidence  is  inconclusive.  ATF  is  listing 
each  as  a  prime  name  in  §  4.91  and  not 
as  synonyms  for  the  same  grape. 

Eagle  Ridge  Winery  commented  that 
Kleinberger  is  actually  Ebling  and  is 
known  by  that  name  in  Germany.  ATF 
conciors  with  this  comment  but  finds 
that  this  grape  is  well  known  by  the 
name  Kleinberger  as  well  as  by  other 
synonyms,  hi  view  of  the  limited  use  of 
the  name  Ebling  in  the  United  States, 
ATF  is  not  authorizing  it  as  a  synonym 
for  this  Kleinberger. 

Orther  Synonyms 

ATF  received  no  comments  regarding 
the  following  prime  names  and 
synonyms  proposed  in  §4.91:  Muscat 
Hamburg/Black  Muscat;  Meunier/Pinot 
Meunier;  Rkatziteli/Rkatsiteli;  Seyval/ 
Seyval  blanc;  Shiraz/Syrah;  Ugni  blanc/ 
Trebbiano.  Therefore,  these  names  are 
adopted  as  prime  names  and  synonyms. 

Prime  Names  and  Synonyms 

ATF  has  reorganized  §  4.91  by  listing 
only  one  prime  name  for  each  grape 
variety.  ATF  has  drawn  the  distinction 
between  prime  names  and  synonyms 
primarily  on  the  basis  of  the  final 
Committee  report  but  with  some 
exceptions  Synonyms  and  authorized 
spelling  variants  appear  in  parentheses 
following  the  prime  name,  but  have  no 
separate  alphabetical  hsting  except  in 
the  case  of  Thompson  Seedless  and 
Sultanina,  and  Cynthiana  and  Norton. 
In  the  Case  of  the  Riesling  grape. 
Riesling  is  listed  as  the  prime  name  and 
White  Riesling  appears  as  a  synonym. 
Synonyms  and  spelling  variants  may  be 
used,  standing  alone,  as  the  designation 
of  a  wine. 

Alternative  Names  for  Grape  Varieties, 
§4.92 

Background 

The  final  Committee  report 
acknowledged  that  many  grape  varieties 
are  known  by  more  than  one  name, 
some  by  several  names.  As  part  of  its 
deliberations,  the  Committee  selected  a 
preferred  "prime  name"  for  each  variety 
and  considered  alternative  names  and 
synonyms.  It  then  recommended  two 
lists  of  alternatives  names.  The  first 
contained  synonyms  which,  if  used  on 
a  label,  would  be  required  to  appear  in 
direct  conjunction  with  the  prime  name. 
These  alternative  names  referred  to 


some  older  European  grape  varieties 
which  were  known  by  local  or  regional 
names,  and  which  have  received  a 
degree  of  consumer  acceptance.  The 
Committee  noted  that  these  alternative 
names,  due  to  regulatory  precedent  and 
commercial  history,  should  be  the 
exception  to  the  general  finding  that, 
whenever  possible,  synonyms  should  be 
eliminated  in  the  shortest  practical  time. 
No  time  period  was  given  for  phasing 
out  these  synonyms. 

The  Committee  report  also  noted  that 
some  grape  varieties  are  misnamed  or 
incorrectly  identified,  but  that  these 
names  have  received  a  degree  of 
consumer  acceptance.  In  order  to 
prevent  economic  hardship  to  growers 
and  winemakers.  the  Committee 
recommended  these  names  be  phased 
out  over  a  five-year  period.  This  second 
list  contained  52  alternative  names. 

Notice  No.  581 

ATF  proposed  two  lists  of  alternative 
grape  variety  names,  one  containing 
names  to  be  used  only  in  conjunction 
with  the  prime  name  and  one 
containing  names  to  be  phased  out  at  a 
future  date.  Respondents  submitted 
many  written  comments  on  this  issue, 
and  as  a  result.  ATF  modified  this 
proposal. 

Notice  No.  749 

In  this  notice  ATF  proposed  only  one 
Ust  of  alternative  names.  ATF  proposed 
phasing  out  these  54  names,  appearing 
at  §  4.92.  as  of  January  1,  1996.  Other 
names  were  removed  fi-om  the  list  of 
alternative  names  and  proposed  as 
synonyms  to  prime  names  in  §  4.91;  i.e.. 
they  could  stand  alone  on  a  label  as  a 
designation  and  would  not  be  phased 
out  in  the  future. 

General  Comments  on  Alternative 
Names 

ATF  received  only  three  comments 
addressing  the  issue  of  permitting 
alternative  names.  William  F.  Doering 
concurred  with  the  proposal  for  a  single 
list  of  alternative  names  to  be  phased 
out  in  the  future.  Wine  World  Estates 
agreed  with  the  concept  to  phase  out 
these  alternative  names  over  time,  but 
due  to  the  economic  consequences, 
stated  that  the  proposed  date  of  January 
1.  1996,  did  not  allow  a  long  enough 
transition  period. 

NABI  opposed  the  proposal.  They 
supported  the  Committee 
recommendation  to  eliminate  synonyms 
in  labeling  and  to  use  only  the  prime 
name  as  a  designation.  NABI  stated  that 
permitting  alternative  names  would  lead 
to  consumer  confusion  due  to  the  large 
number  of  synonyms  and  alternative 
names,  and  would  be  contrary  to  ATF*s 


intent  to  standardize  grape  variety 
names.  NABI  favored  the  original 
proposal  to  permit  alternative  names  to 
be  used  only  in  conjunction  with  the 
prime  name  on  the  label,  and  favored 
phasing  out  these  alternative  names 
after  a  period  of  time. 

We  are  adopting  the  list  of  alternative 
names  proposed  at  §  4.92.  While  ATF 
wishes  to  reduce  the  nimiber  of 
alternative  names  and  synonyms,  we 
find  it  is  impossible  to  phase  out  use  of 
these  names  immediately.  Many  of  them 
have  been  used  for  decades  in  labeling 
wines  and  consiuners  are  familiar  with 
them.  Wineries  have  large  investments 
in  labels,  packaging  material,  and 
advertising  which  utilize  these  names. 
Wineries  also  have  substantial 
"goodwill"  associated  with  some  of 
these  variety  names. 

With  respect  to  Wine  World  Estate's 
comment  that  the  January  1, 1996.  date 
is  too  short  a  transition  period.  ATF 
notes  that  it  first  proposed  phasing  out 
most  of  these  names  in  Notice  No  581. 
published  in  1986.  That  proposal  would 
have  terminated  use  of  most  of  these 
names  within  five  years.  We  believe  that 
the  wine  industry  has  been  given  ample 
notice  that  these  names  would  be 
phased  out.  However,  because  of  the 
delay  in  publishing  this  final  rule,  ATF 
is  adopting  January  1,  1997  as  the 
termination  date  for  all  names  proposed 
for  inclusion  in  §  4.92(a)  by  Notice  No. 
749. 

In  this  final  rule,  ATF  is  adding  new 
names  to  the  list  of  alternative  names. 
In  order  to  provide  an  adequate 
transition  period  for  phasing  out  these 
new  names.  ATF  is  permitting  their  use 
until  January  1. 1999. 

Specific  Comments  on  Alternative 
Names 

Several  respondents  commented  that 
specific  alternative  names  be  made 
synonyms  for  prime  grape  names  in 
order  to  prevent  them  from  being 
phased  out. 

Gutedel 

Gutedel  was  proposed  as  an 
alternative  name  for  Chasselas  Dore. 
Eagle  Ridge  Winery  commented  that 
Gutedel  is  the  correct  name  in  its 
homeland  of  Germany,  that  Chasselas 
Dore  is  not  as  commonly  used,  and 
requested  that  Gutedel  be  listed  as  a 
synonym  in  §  4.91. 

According  to  the  OIV  listing  of  grape 
variety  names,  Gutedel  is  the  name 
commonly  used  in  Germany  and 
Switzerland,  while  Chasselas  Dore  is 
listed  as  the  primary  name  in  Canada, 
Chile,  France,  Romeuiia,  and  Italy 
(Chasselas  Dorato).  The  FPMS  lists 
Chasselas  Dore  but  not  Gutedel  as  a 
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registered  grape  selection,  while  the 
State  of  Oregon  authorizes  Chasselas 
Dore  as  the  only  varietal  designation  for 
wine  made  fi-om  this  grape. 

Based  on  this  evidence,  ATF  finds 
that  the  name  Chasselas  Dore  is  more 
commonly  used  in  the  United  States. 
Thus,  ATF  is  not  adopting  this  comment 
to  list  Gutedel  as  a  synonym  for 
Chasselas  Dore.  Gutedel  remains  listed 
in  §  4.92(a)  as  an  alternative  name  to  be 
phased  out  by  January  1,  1997. 

Pineau  de  la  Loire 

This  name  was  proposed  as  an 
alternative  name  for  Chenin  blanc. 
Three  respondents,  the  Embassy  of 
France,  Brown-Forman  and  Wine  World 
Estates,  supported  this  proposal  citing 
the  fact  that  a  grape  should  not  contain 
a  "Pinot"  or  "Pineau"  designation 
unless  it  is  a  true  Pinot  grape.  Since 
Chenin  blanc  is  not  a  true  Pinot  grape. 
ATF  is  continuing  to  list  Pineau  de  la 
Loire  as  an  alternative  name  in  §  4.92(a) 
to  be  phased  out  as  of  January  1,  1997. 

Pinot  Chardonnay 

This  name  was  proposed  as  an 
alternative  name  for  Chardoimay. 
William  F.  Doering  and  Wine  World 
Estates  both  supported  this  proposal 
because  this  grape  is  not  a  true  Pinot 
grape.  ATF  continues  to  list  Pinot 
Chardonnay  as  an  alternative  name  in 
§  4.92(a)  to  be  phased  out  by  January  1, 
1997. 

Muscadelle 

Notice  No.  749  listed  Muscadelle  as 
an  alternative  name  for  the  prime  grape 
name  Sauvignon  vert.  In  their  comment, 
the  OrV  noted  that  the  official  OIV 
recognized  name  for  this  grape  is 
Muscadelle.  Wine  Institute  commented 
that  California  uses  Muscadelle  as  the 
prime  name  for  this  grape  in  its  annual 
grape  crush  report. 

The  FPMS  Usts  both  Sauvignon  vert 
and  Muscadelle  (du  Bordelais)  as 
registered  grape  selections  while  Oregon 
only  permits  Muscadelle  to  be  used  for 
varietal  labeling  of  this  wine. 
Furthermore,  examination  of  wine 
literature  indicates  that  the  grape  which 
is  called  Sauvignon  vert  in  California  is 
actually  the  Muscadelle  grape. 

Based  on  this  evidence  and  the 
comments  received  on  this  issue,  ATF  is 
listing  Muscadelle  as  the  prime  name 
for  this  grape  in  §  4.91.  Concurrently, 
we  are  removing  Sauvignon  vert  from 
that  list  and  according  it  alternative 
name  status.  It  is  added  to  the  new 
listing  of  names  in  §  4.92(b)  which  may 
be  used  until  January  1, 1999. 


Refosco 

Refosco  was  proposed  as  an 
alternative  name  for  Mondeuse.  Four 
respondents  requested  that  Refosco  be 
made  the  prime  name  of  this  grape. 
Lockwood,  a  California  company  which 
produces  a  varietal  Refosco  wine,  stated 
that  this  wine  is  nationally  recognized 
as  Refosco,  and  that  to  eliminate  this 
name  would  cause  them  economic 
hardship.  Wine  Institute  noted  that  the 
California  grape  crush  report  uses 
Refosco  and  Mondeuse  as  synonyms. 
They  further  stated  that  several  wineries 
are  releasing  a  varietal  Refosco  wine  and 
that  consumers  understand  this  term. 
San  Lucas  Vineyards  stated  they  have 
sold  Refosco  grapes  for  years  to  several 
v/ineries.  They  also  cited  Refosco  as  a 
more  pleasant  and  marketable  name 
than  Mondeuse.  Wine  World  Estates 
noted  that  the  FPMS  lists  Refosco  rather 
than  Mondeuse  as  the  name  of  their 
registered  grape  selections. 

The  difference  between  these  names 
is  attributable  to  place  of  cultivation, 
with  Refosco  being  the  Italian  name  and 
Mondeuse  being  the  French  name  for 
this  grape.  ATF  finds  no  prejudice 
toward  use  of  either  name,  and  both 
have  received  a  degree  of  consumer 
recognition  in  the  United  States.  ATF  is, 
therefore,  adopting  these  comments  by 
listing  Refosco  as  a  synonym  for 
Mondeuse  in  §  4.91. 

Other  Alternative  Names 

Other  names  proposed  in  §  4.92  are 
retained  as  alternative  names  except  as 
noted  above.  Names  appearing  at 
§  4.92(a)  may  be  used  for  wine 
designations  until  January  1,  1997.  See 
also  the  preamble  discussion  of  names 
similar  to  appellations  of  origin  for 
comments  on  Saint  Emilion,  and  the 
preamble  section  entitled  "Riesling 
issues"  for  a  discussion  of  Franken 
Riesling. 

Riesling  Issues 

Background 

The  final  report  of  the  Winegrape 
Varietal  Names  Advisory  Committee 
focused  extensively  on  Riesling  issues. 
It  noted  that  Johannisberg  Riesling  has 
long  been  recognized  as  an  American 
term  in  order  to  distinguish  the  White 
Riesling  from  other  grape  varieties 
which  are  not  true  Rieslings.  The 
Committee  recommended  that  White 
Riesling  and  Johannisberg  Riesling  be 
permitted  as  equal  synonyms  for  this 
grape.  Furthermore,  it  recommended 
that  the  term  Riesling  not  be  permitted 
to  stand  alone  as  the  name  of  an 
American  grape  variety,  but  gave  no 
explanation  for  this  position.  The  final 
Committee  report  made 


recommendations  regarding  the  use  of 
other  grape  variety  names  which 
incorporate  the  term  Riesling. 

Riesling  as  a  Prime  Name 

ATF  proposed  White  Riesling  and 
Johannisberg  Riesling  as  prime  names  in 
Notice  Nos.  581  and  749,  but  did  not 
propose  to  permit  use  of  the  name 
Riesling.  Notice  No.  749  stated  that  this 
proposal  was  intended  to  create  a  clear 
distinction  between  those  grapes  which 
in  the  past  were  labeled  as  "RiesUng" 
but  which  were  not  the  true  Riesling 
grape  and  the  true  White  Riseling  grape. 
Accordingly,  the  term  "Riesling"  would 
no  longer  be  used  to  label  grapes  made 
from  Emerald  Riesling  or  other  so-called 
Riesling  grapes. 

ATF  received  comments  from  19 
respondents  regarding  Riesling  issues. 
Sixteen  of  them  favored  permitting  the 
term  "Riesling"  (with  or  without 
synonyms)  as  a  prime  name,  or  as  a  type 
designation  of  varietal  significance. 

Thirteen  respondents  stated  that 
Riesling  is  the  true  name  of  this  grape, 
and  that  ATF  should  not  prohibit 
American  winemakers  from  using  it  to 
label  their  wines.  Respondents 
supported  this  position  by  stating  that  it 
is  unacceptable  for  the  United  States  to 
deny  American  winemakers  use  of  the 
accepted  world-wide  name  for  the 
Riesling  grape  and  cited  the  fact  that 
German  wines  are  labeled  simply 
Riesling.  The  Federal  Republic  of 
Germany  commented  that  consumers 
would  be  confused  or  misled  if  other 
names  are  used  to  designate  a  Riesling 
wine.  The  Oregon  Winegrowers 
Association  commented  that  without 
use  of  the  term  Riesling,  U.S. 
winemakers  would  be  at  a  competitive 
disadvantage  against  German  wines. 
Amity  Vineyards  stated  that  consumers 
might  think  that  German  Riesling  is  a 
wine  different  fi-om  an  American 
Riesling.  The  increasing  acceptance  of 
American  wines  in  the  international 
wine  community  was  cited  by  H.  Siphel 
Sohne  as  an  important  reason  to  allow 
the  designation  Riesling  to  be  used  on 
American  wines. 

The  Washington  Wine  Commission 
stated  that  consumers  identify  strongly 
with  the  Rieshng  name  and  that 
wineries  have  worked  hard  to  cultivate 
a  positive  image  for  Riesling  among 
consumers.  Moreover,  the  prohibition  of 
Riesling  as  a  prime  name  would  exclude 
the  ability  to  market  a  "Dry  Riesling"  or 
"Blush  Riesling"  wine,  a  position  also 
endorsed  by  Stimson  Lane,  and  by  the 
Oregon  Winegrowers  Association.  This 
association  cited  Oregon  law  which 
prohibits  use  of  Johaimisberg  Riesling 
on  a  wine  label,  thus  requiring  Oregon 
wineries  to  market  either  a  Riesling  or 
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While  Riesling  wine.  They  stated  that 
denial  of  the  ability  to  market  a  Riesling 
wine  would  cause  Oregon  wineries 
severe  economic  hardship.  Other 
respondents  favoring  listing  Riesling  as 
a  prime  name  included  the  EC,  the  OIV. 
the  DW,  NABI,  the  AVA.  Eagle  Ridge 
Winery,  and  Umpqua  Valley  Chapter, 
Oregon  Winegrowers  Association. 

Three  respondents  including  Wine 
Institute,  Heublein,  and  Wine  World 
Estates  favored  listing  Riesling  in  §  4.28 
as  a  type  designation  of  varietal 
significance  rather  than  as  a  grape 
vaijety  name.  According  to  Wine 
Institute,  ATF  has  permitted 
winemakers  to  use  the  term  "Riesling" 
to  designate  a  wine  which  derives  75 
percent  of  its  volume  from  any 
combination  of  White  Riesling  or 
Emerald  Riesling  grapes.  They  stated 
that  consumers  have  come  to  associate 
the  term  Riesling  as  a  descriptive  term 
used  by  a  specific  producer  rather  than 
as  a  specific  varietal  designation.  Thus, 
Wine  Institute  argued  that  Riesling 
should  be  a  general  term  which  shows 
merely  use  of  various  Riesling  grapes 
rather  than  designating  the  White 
Riesling  grape.  They  further  commented 
that  to  eliminate  this  practice  would 
require  wineries  to  label  wines  with  the 
actual  percentage  of  various  grape 
varieties,  action  which  would  be  costly 
and  would  confuse  consumers.  Wine 
World  Estates  and  Heublein  supported 
making  Riesling  a  type  designation  of 
varietal  significance,  similar  to  the 
proposed  designations  for  Muscatel, 
Muscadine,  and  Scuppemong. 

Brown-Forman  supported  me 
proposal  to  Ust  White  Riesling  and 
Johannisberg  Riesling  as  prime  names, 
and  to  prohibit  the  term  "Riesling"  from 
standing  alone.  The  Verband  Deutscher 
Weinexporteure  and  the  Deutscher 
Weinbauverband  commented  that  White 
Riesling  should  be  the  only  designation 
for  American  Riesling  wine,  and  that 
Riesling  should  not  be  used  as  a  prime 
name  for  American  wines. 

Conclusion 

All  comments  clearly  indicate  that  the 
worldwide  name  for  this  grape  is 
Riesling.  ATF  particularly  notes  two 
quotations  from  the  Statement  of 
Principles  in  the  Committee  report: 
"Accuracy  has  been  the  Committee's 
primary  objective"  and  "the  key 
question  has  in  every  case  been  'What 
is  correct?" "  On  the  basis  of  all 
evidence.  ATF  ^ds  no  valid  reason  to 
exclude  Rieshng  from  the  list  of  prime 
names  in  §4.91. 

ATF  rejects  the  position  advanced  by 
three  respondents  to  make  Riesling  a 
type  designation  of  varietal  significance, 
and  thus  permit  its  use  for  designating 


wines  composed  of  a  number  of  so- 
called  Riesling  grapes.  This  would  be  a 
misleading  use  of  the  name  since 
Riesling  is  accepted  world-wide,  as  well 
as  within  the  United  States,  as 
representing  a  specific,  identified  grape 
variety.  Due  to  the  enormous 
preponderance  of  wines  labeled  Riesling 
and  made  from  the  White  Riesling 
grape,  ATF  believes  it  would  be 
deceptive  to  permit  wines  made  from 
Emerald  Riesling,  Grey  Riesling,  or 
other  so-called  Riesling  grapes  to  be 
labeled  simply  "Riesling."  Thus.  ATF  is 
not  adopting  the  comment  to  list 
Riesling  as  a  type  designation  of  varietal 
significance,  and  is  instead  listing 
Riesling  as  a  grape  variety  name. 

Riesling  is  adaed  to  the  list  of  prime 
grape  neunes  in  §  4.91.  As  of  the 
effective  date  of  this  final  rule,  any 
American  wine  labeled  "Riesling"  must 
be  made  from  a  minimum  of  75  percent 
Riesling  (White  Riesling)  grapes.  Wines 
now  made  from  Emerald  Riesling  or 
other  so-called  Riesling  grapes  will  need 
to  be  relabeled  to  show  the  actual  grape 
varieties  used. 

Discussion  of  White  Riesling  and 
Johannisberg  Riesling 

The  Wlnegrape  Varietal  Names 
Advisory  Committee  recognized  White 
Riesling  (the  literal  translation  of 
"Weisser  Riesling,"  the  botanical  name 
of  the  grape)  as  the  prime  grape  name. 
The  Committee  also  recommended 
listing  )obannisberg  Riesling  as  a 
synonym  since  they  found  this  name 
had  been  in  use  for  many  years  in  the 
United  States,  and  that  it  was  used  to 
distinguish  the  White  Riesling  grape 
from  other  so-called  Riesling  grapes. 
Many  comments  addressed  the  listing  of 
both  names  in  §4.91. 

Many  respondents  objected  to 
permitting  "Joharmisberg  Riesling"  as  a 
synonym  for  the  Riesling  grape. 
Respondents  stated  that  "Johannisberg" 
is  a  geographic  term  and  a  registered 
trademark;  thus,  under  German  law. 
only  wine  from  Schloss  Johannisberg  in 
Germany  is  entitled  to  the  designation 
Johannisberg  Riesling. 

ATF  received  fewer  comments 
addressed  to  use  of  White  Riesling  as  a 
synonym.  The  DW  commented  that 
while  this  is  the  scientific  term.  White 
Riesling  is  never  used  to  label  German 
wines.  The  Oregon  Winegrowers 
Association  commented  in  favor  of 
allowing  Riesling  as  the  prime  name, 
but  noted  that  the  State  of  Oregon 
permits  either  Riesling  or  White 
Riesling  to  be  used  in  labeling. 

The  Verband  Deutscher 
Weinexporteure  and  the  Deutscher 
Weinbauverband  favored  authorizing 
White  Riesling  as  the  only  designation 


for  American  Riesling  wine.  H.  Sichel 
Sohne  favored  retaining  White  Riesling 
as  an  alternative  name.  NABI  supported 
Riesling  as  the  prime  nsime  but  favored 
permitting  White  RlesUng  as  an 
alternative.  Brown-Forman  supported 
the  proposal  to  list  White  Riesling  and 
Johannisberg  Riesling  as  prime  names, 
and  to  prohibit  the  term  Riesling  from 
standing  alone.  Wine  World  Estates 
commented  in  favor  of  permitting  both 
White  Riesling  and  Johannisberg 
Riesling  as  synonyms. 

Conclusion 

ATF  finds  the  term  White  Riesling  is 
well  known  to  consumers.  This  term  is 
used  internationally  as  a  designation  for 
this  wine.  White  Riesling  is  also  the 
botanical  name  of  this  grape  (a 
translation  of  "Weisser  Riesling").  ATF 
is.  therefore,  listing  White  Riesling  as  a 
synonym  for  Riesling  in  §  4.91. 

Although  the  term  Johannisberg 
Riesling  has  long  been  used  in  the 
United  States  to  distinguish  true  [White] 
Riesling  wine  from  wine  made  with 
other  so-called  Riesling  grapes,  the 
evidence  is  clear  that  Johannisberg 
Riesling  is  not  the  correct  name  of  this 
grape  variety.  Moreover,  as  noted  by 
several  respondents,  "Johannisberg"  is  a 
German  geographic  term,  euid  the  name 
of  a  specific  winegrowing  region  within 
Germany. 

Since  this  final  rule  authorizes  use  of 
the  name  Riesling,  standing  by  itself,  as 
the  prime  name  for  wine  made  from  this 
grape,  ATF  finds  that  there  is  no  longer 
the  necessity  to  distinguish  wine  made 
from  the  true  Riesling  grape  by  use  of 
the  term  "Johannisberg  Riesling."  Based 
on  this  fact,  and  in  the  interest  of 
implementing  the  Committee's  charter 
to  provide  accurate  and  correct  grape 
variety  names,  ATF  has  concluded  that 
the  name  Joharmisberg  Riesling  should 
no  longer  be  permitted  as  a  grape  variety 
designation.  Accordingly,  Johannisberg 
Riesling  is  removed  as  a  synonym  for 
Riesling  in  §  4.92  and  made  an 
alternative  name.  Owing  to  its  current 
use  and  the  necessity  to  prepare  new 
packaging  and  marketing  materials, 
Johannisberg  Riesling  is  listed  in 
§  4.92(b)  which  permits  its  use  in 
labeling  wines  prior  to  January  1,  1999, 

Other  Riesling  Names 

Several  other  grape  variety  names 
contain  the  word  "Riesling,"  but  are  not 
the  true  Riesling  grape.  Grey  Riesling, 
Emerald  Riesling,  Missouri  Riesling, 
and  Walschriesling  (and  synonym 
Welschriesling)  were  proposed  as  prime 
names  in  Notice  Nos.  581  and  749. 
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General  Comments 


Fourteen  respondents  favored  the 
removal  of  these  Riesling  names  from 
the  list  of  prime  names.  The  consensus 
was  that  none  of  these  grape  vaiieties 
are  the  true  Riesling  grape,  and  that  any 
use  of  a  Riesling  name  to  identify  non- 
Riesling  grapes  is  misleading  and 
confuses  the  public.  The  Oregon 
Winegrowers  Association  noted  that 
United  States  wineries'  varietal  labeling 
of  these  misnamed  "Riesling"  varieties 
is  declining.  All  of  these  respondents 
requested  that  ATF  take  action  to  phase 
out  the  use  of  Grey  Riesling,  Emerald 
Wesling,  Missouri  Riesling,  and 
Walschriesling  over  a  period  of  time. 

Grey  Riesling/Trousseau  Gris 

The  final  Committee  report  stated  that 
the  Grey  Riesling  grape  had  not  been 
conclusively  identified  but  that  it  was 
not  a  true  Riesling.  It  recommended  that 
ATF  replace  the  incorrect  name  Grey 
Riesling  with  the  correct  grape  variety 
name  when  positive  ampelographic 
identification  of  this  grape  was  made. 
Grey  Riesling  was  proposed  as  the 
prime  name  in  Notice  No.  581  since  no 
definitive  identification  of  this  grape 
had  been  made.  However,  when  Notice 
No.  749  was  published  in  September 
1992,  this  grape  had  been  identified  as 
Trousseau  gris  which  was  proposed  as 
a  synonym  for  Grey  Riesling. 

The  Federal  Republic  of  Germany 
comment  confirmed  this  ampelographic 
finding.  Their  comment  stated  that 
findings  of  the  German  Federal  Institute 
for  Cultivation  Rese£u-ch  in  Vintage 
Culture  and  Horticulture,  Institute  for 
Grapevine  Breeding  Geilweilerhof, 
supports  the  recent  ampelographic 
study  shovdng  Grey  Riesling  to  be  the 
variety  Trousseau  gris. 

Twelve  respondents  commented  that 
ATF  should  phase  out  the  name  Grey 
Riesling  in  favor  of  the  correct  name 
Trousseau  gris.  Respondents  included 
both  European  and  international 
interests,  one  Committee  member,  and 
American  wineries  and  grape  growers. 
Only  one  respondent,  Wine  World 
Estates,  commented  in  favor  of  retaining 
Grey  Riesling  as  a  prime  name,  although 
as  a  synonym  for  Trousseau  gris.  ATF 
notes  that  five  respondents  favored 
retaining  Grey  Riesling  as  a  prime  name 
in  their  comments  to  Notice  No.  581, 
prior  to  positive  identification  of  the 
grape.  Reasons  advanced  at  that  time 
included  the  fact  that  this  variety  had 
been  grown  In  California  for  over  100 
years  and  had  received  wide  public 
acceptance  as  Grey  Riesling.  Other 
respondents  noted  that  the  name  Grey 
Riesling  was  preferable  to  an  unknown 


European  grape  variety  name  with  no 
consumer  recognition. 

ATF  finds  the  evidence  for  removal  of 
Grey  Riesling  from  the  list  of  prime 
names  to  be  very  strong.  This  grape  is 
not  related  to  the  Riesling,  but  has  been 
positively  identified  as  Trousseau  gris. 
The  FPMS  lists  "Trousseau"  as  a 
synonym  for  Grey  Riesling.  Moreover,  as 
noted  by  the  Oregon  Winegrowers 
Association,  the  use  of  the  name  Grey 
Riesling  for  labeling  varietal  wines  is 
declining.  ATF  is,  therefore,  removing 
Grey  Riesling  from  the  list  of  prime 
names  in  §  4.91,  and  is  listing  Trousseau 
gris  as  the  prime  grape  name.  In  order 
to  give  American  wineries  sufficient 
time  to  make  the  name  change  to 
Trousseau  gris.  ATF  is  listing  Grey 
Riesling  as  an  alternative  name  in 
§  4.92(b)  which  may  be  used  until 
January  1,  1999. 

Missouri  Riesling 

This  grape  has  been  cultivated  in  the 
United  States  for  over  a  century,  always 
as  Missouri  Riesling.  It  is  not  a  Riesling, 
but  is  a  native  American  grape,  probably 
a  cross  of  Vitis  ripara  and  Vitis  labrusca. 
Historical  evidence  indicates  this  grape 
was  developed  by  Nicholas  Grein  in 
Hermann,  Missouri  in  1870.  Due  to  the 
lack  of  any  alternative  name,  the 
Committee  report  recommended 
Missouri  Riesling  be  included  in  the  list 
of  prime  names.  It  was  proposed  as  a 
prime  name  in  Notice  Nos.  581  and  749. 

ATF  received  eight  comments 
addressing  Missouri  Riesling.  All 
respondents  requested  that  since  it  is 
not  a  true  Riesling,  and  because  it 
contains  a  place  name,  ATF  remove  it 
from  the  list  of  prime  grape  names. 
Respondents  suggested  that  the  name  be 
replaced  either  with  "Greln"  or  "Grein 
Grape"  in  honor  of  Nicholas  Greln  who 
developed  the  grape,  or  with  "Missouri 
Grape,"  and  that  Missouri  Riesling  be 
listed  as  an  alternative  name  for  a  short 
period  of  time. 

ATF  acknowledges  that  the  Missouri 
Riesling  is  not  a  true  Riesling  grape. 
Nevertheless,  it  has  been  used  as  a  wine 
designation  for  a  long  period  of  time. 
Since  there  is  no  evidence  which 
indicates  that  this  grape  has  any  other 
known  name,  ATF  is  retainingthe 
prime  name  Missouri  Riesling  in  §4.91. 

Emerald  Riesling 

The  Committee  report  noted  that  this 
grape  is  widely  planted,  but  that  it  is  a 
crossbred  variety  and  not  the  true 
Riesling  grape.  In  the  absence  of  an 
accepted  alternative  name,  the 
Committee  recommended  its  continued 
use  as  a  prime  name.  Emerald  Riesling 
was  proposed  as  a  prime  name  in  Notice 
Nos.  581  and  749. 


This  grape  was  developed  by 
Professor  H.  P.  Olmo  at  the  University 
of  California,  Davis  in  1948,  and  is 
identified  as  "Emerald  Riesling  (Olmo 
1948)."  It  is  a  cross  between  the  Riesling 
grape  and  Muscadelle  (Sauvignon  vert). 

Eight  respondents  commented  on  this 
proposal.  Seven  noted  that  Emerald 
Riesling  is  not  a  true  Riesling  grape  and 
this  name  should  be  listed  as  an 
alternative  name  and  phased  out  in  the 
future.  These  respondents  suggested 
that  this  grape  be  named  "Olmo"  in 
honor  of  its  developer,  "Emerald"  or 
"Emerald  Grape,"  or  be  given  a  new 
commercial  name.  Wine  World  Estates 
supported  retaining  Emerald  Riesling  as 
a  prime  grape  name. 

ATF  is  listing  Emerald  Riesling  as  a 
prime  grape  name  for  two  reasons.  First, 
there  is  no  other  known  name  which 
has  been  used;  it  is  known  to  industry 
and  consumers  only  as  Emerald 
Riesling.  ATF  also  retains  this  name 
because,  unlike  other  misnamed 
Riesling  varieties,  this  grape  is  directly 
related  to  the  Riesling.  Thus,  ATF  is 
hsting  Emerald  Riesling  as  a  prime 
name  for  this  grape  in  §  4.91. 

Walschriesling  and  Welschriesling 

On  the  basis  of  the  final  Committee 
report,  both  names  were  proposed  as 
prime  names  and  synonyms  in  Notices 
Nos.  581  and  749.  " 

Nine  respondents  commented  on  this. 
Eight  agreed  that  this  grape  is  not  a  true 
Riesling,  and  that  the  prime  name 
should  be  changed.  The  German  Federal 
Republic  noted  that  the  naming  of  this 
grape  is  primarily  a  European  problem 
since  it  is  widely  cultivated  in 
Southeastern  Europe  under  various 
names  including  "Laski  Rizling," 
"Olasz  RizUng,  '  "Rakusky  Rizling,"  and 
"Rizling  Vlassky."  One  respondent 
suggested  that  the  name  should  be 
standardized  as  Welschriesling  while 
five  others  suggested  using  the 
European  name  Welsch  Rizling. 

ATT  is  not  aware  that  this  grape  has 
been  used  in  the  United  States  to  make 
a  varietal  v^rlne  designated  as 
Walschriesling  or  Welschriesling;  thus 
consumers  are  unfamiliar  with  either 
name.  ATF  is  thus  adopting  the 
suggestion  to  use  the  name  for  this  grape 
commonly  used  in  Europe,  Welsch 
Rizling.  We  believe  this  action  will  help 
avoid  consumer  confusion  since 
consumers  will  be  unlikely  to  confuse 
wine  labeled  Welsch  RizUng  vdth  v\rine 
made  from  the  White  Riesling  grape. 

tHus,  ATF  is  hsting  Welsch  RizUng  as 
a  prime  name  in  §4.91.  WalschriesUng 
and  Welschriesling  are  fisted  in  §  4.92(a) 
as  alternative  names  to  be  phased  out  by 
January  1, 1997.  This  short  phase  out 
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penod  IS  provided  due  to  lack  of  use  of 
either  name  at  the  present  time. 

Other  Riesling  Names 

The  final  Committee  report  noted  that 
a  few  other  grape  varieties  include  the 
name  Riesling.  Since  none  of  these  are 
the  true  Riesling  grape,  it  recommended 
these  other  names  be  eliminated,  and 
specified  Okanagon  Riesling  and 
Siegfiied  Riesling  as  misleading  names 
for  grapes  which  are  not  Rieslings.  ATF 
notes  that  Siegfried  Riesling  was 
released  in  1958  under  the  name 
Siegfried  which  is  included  in  the  list 
of  prime  grape  names.  We  are  not  aware 
of  any  other  name  by  which  Okanagon 
Riesling  has  been  called. 

ATF  did  not  propose  Okanagon 
Riesling,  Siegfried  Riesling,  or  any  other 
grape  variety  names  which  includes  the 
term  "Riesling"  as  a  prime  grape  name 
in  Notice  Nos.  581  or  749.  Franken 
Riesling  was  proposed  as  an  alternative 
name  for  Sylvaner.  to  be  phased  out  by 
January  1.  1997. 

Twelve  respondents  commented  on 
the  use  of  other  so-called  RiesUng 
names.  These  respondents  unanimously 
supported  excluding  any  other  Riesling 
grape  names  from  the  list  of  prime 
names  in  §4.91,  and  supported  ATF's 
proposal  to  phase  out  Franken  Riesling 
in  favor  of  Sylvaner  by  January  1,  1997. 
These  proposals  are  adopted. 

Camay  Issues 

Napa  Camay 

This  grape  has  a  long  history  of 
cultivation  in  California  but  its  origin  is 
unclear.  During  the  1960's,  the 
University  of  California  at  E)avis 
determined  that  this  grape  was  the 
French  Camay  grape  (Camay  noir).  More 
recent  ampelographic  studies  have 
disclosed  that  the  grape  called  Napa 
Camay  grape  is  not  related  to  the  French 
Camay. 

The  Committee  report  recommended 
that  Napa  Camay  be  proposed  as  an 
alternative  name  to  be  phased  out  when 
the  grape's  true  identity  was 
established.  Notice  No.  581  proposed 
Napa  Camay  as  a  prime  grape  name,  but 
noted  that  work  was  underway  to 
establish  its  true  identity.  Recent 
ampelographic  study  has  identified  this 
grape  as  Valdiguie,  a  French  grape.  Due 
to  the  long-standing  use  of  the  name, 
ATF  proposed  Napa  Camay  as  a 
synonym  for  Valdiguie  in  Notice  No.  - 
749.  ATF  solicited  comments  on 
whether  Napa  Camay  should  be 
retained  as  a  synonym  for  Valdigute,  or 
whether  the  name  Napa  Camay  should 
be  phased  out  in  the  future. 

Respondents  submitted  mixed 
comments  on  this  issue.  Wine  World 


Estates  and  the  California  Association  of 
Winegrape  Crowers  commented  that 
Napa  Camay  should  be  retained  as  a 
synonym  for  Valdiguie  due  to  its 
historical  use  and  consumer 
recognition.  The  Embassy  of  France  and 
the  INAO  favored  the  phase  out  of  Napa 
Camay  as  a  prime  name  in  favor  of  the 
correct  name  Valdiguie.  The  OIV 
commented  in  favor  of  phasing  out  the 
term  Napa  Camay  in  order  to  remove  a 
geographic  term  from  a  grape  variety 
name.  Amity  Vineyards  pointed  out  that 
the  Napa  Camay  grape  is  unrelated  to 
Camay  noir,  and  thus,  "imposters"  gain 
a  marketing  advantage  over  persons 
selling  true  varietal  Camay  noir  wine. 

Based  on  the  comments  and  the 
recent  identification  of  this  grape 
variety,  ATF  has  decided  to  phase  out 
the  name  Napa  Camay.  ATF  finds  that 
Napa  Camay  is  seldom  used  for  labeling 
a  varietal  wine;  more  often  it  is  used  in 
producing  Camay  Beaujolais  and  other 
non-varietal  wines.  Moreover,  it  is  not  a 
Camay  grape;  thus  any  use  of  the  name 
"Camay"  for  this  grape  is  incorrect.  This 
grape  now  has  been  positively  identified 
as  Valdiguie,  although  it  is  not  widely 
known  by  this  name.  In  the  interests  of 
accuracy  in  labeling.  ATF  is  adopting 
Valdiguie  as  the  prime  name  in  §4.91, 
and  Napa  Camay  as  an  alternative  name 
in  §  4.92(b)  which  may  be  used  for 
labeling  wine  until  January  1, 1999. 

Camay  Noir 

The  Committee  recommended  that  the 
grape  variety  Camay  be  included  as  a 
prime  name  in  anticipation  that  wine 
from  the  true  Camay  grape  would  be 
produced  in  the  United  States  in  the 
future.  Camay  was  proposed  as  a  prime 
name  in  Notice  No.  581.  On  the  basis  of 
a  comment  submitted  by  the  Oregon 
Winegrowers  Association,  ATF 
proposed  Camay  noir,  a  shortened  form 
of  the  name  Camay  noir  a  jus  blanc,  as 
its  prime  name  in  Notice  No.  749.  In 
that  notice,  ATF  stated  that  use  of 
Camay  noir  would  help  distinguish 
wine  made  from  the  true  Camay  grape 
from  other  wines  which  were  labeled 
"Camay"  in  the  past. 

ATF  received  no  comments  addressed 
to  the  name  Ctimay  noir,  and  it  is 
included  in  the  list  of  prime  grape 
names.  ATF  further  notes  that  we  will 
no  longer  approve  American  wine  labels 
which  show  only  "Camay"  as  a 
designation.  Future  labels  must  show 
Camay  noir  if  produced  from  the  true 
Camay  grape,  or  Napa  Camay  if 
produced  from  Valdiguie  and  bottled 
prior  to  January  1,  1999. 

Camay  Beaujolais 

ATF  did  not  address  the  term  Camay 
Beaujolais  in  Notice  No.  749.  That 


notice  stated  that  ATF  had  insufficient 
information  either  to  propose 
eliminating  use  of  the  term  Camay 
Beaujolais  or  to  authorize  its  continued 
use  on  a  permement  basis. 

Wine  World  Estates  favored  the 
decision  to  defer  action  on  use  of  the 
term  Camay  Beaujolais.  The  California 
Association  of  Winegrape  Crowers 
supported  ATF's  current  policy  to 
permit  wine  to  be  designated  Camay 
Beaujolais  if  it  is  derived  from  not  less 
than  75  percent  Finot  noir  or  Valdiguie 
(Napa  Camay)  grapes.  Several  other 
respondents  requested  that  ATF  specify 
a  date  by  which  use  of  the  term  Camay 
Beaujolais  would  *ie  phased  out  in  favor 
of  labeling  these  wines  with  the  actual 
grape  variety.  These  respondents 
included  the  Agricultural  Counselor, 
Embassy  of  France,  the  Union 
Interprofessionnelle  des  Vins  du 
Beaujolais,  the  FEVS.  the  INAO,  and 
NABI. 

ATF  has  made  Camay  Beaujolais  the 
subject  of  a  separate  rulemaking 
proceeding.  See  Notice  No.  793,  59  FR 
15878,  April  5.  1994.  In  the  interim. 
ATF  will  permit  domestic  wineries  to 
use  Camay  Beaujolais  as  a  designation. 
Such  wine  must  derive  at  least  75 
percent  of  its  volume  from  Pinot  noir, 
from  Valdiguie  (Napa  Camay),  or  from 
a  mixture  of  these  grapes. 

New  Grape  Variety  Names 

General 

Five  respondents  requested  the 
inclusion  of  additional  grape  variety 
names  to  the  list  of  prime  names  in 
§  4.91.  Two  of  them  are  newly- 
developed  grape  varieties;  others  are 
European  vinifera  grapes  which  have 
been  introduced  into  viticultural  use  in 
the  United  States.  In  Notice  No.  749. 
ATF  also  solicited  information  on  a 
number  of  grape  varieties  which  were 
not  proposed  as  prime  names. 

Chardonel 

Bruce  Reisch,  Department  of 
Horticultural  Sciences,  The  New  York 
State  Agricultural  Experiment  Station, 
Cornell  University  at  Ceneva,  requested 
that  Chardonel  be  added  to  the  list  of 
prime  names.  He  stated  that  Chardonel 
is  a  cross  between  Seyval  and 
Chardonnay  first  made  in  1953  at 
Ceneva.  It  was  propagated  in  1960  as 
"NY  45010"  and  later  renamed  "Ceneva 
White  9."  The  grape  was  named 
Chardonel  by  Cornell  University  in 
1990,  and  has  received  U.S.  Plant  Patent 
No.  7860,  dated  May  5,  1992. 

According  to  Reisch,  growers  in 
Maryland,  New  Jersey,  Pennsylvania 
and  Missouri  have  expressed 
satisfaction  with  the  viticultural  and 
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wdnemaking  characteristics  of 
Chardonel.  Wine  was  first  made  from 
this  grape  in  1966.  Currently,  the  grape 
is  cultivated  in  Pennsylvania,  Michigan, 
and  Arkansas,  and  vines  are  available 
from  the  New  York  State  Fruit  Testing 
Cooperative  Association.  Geneva,  and 
from  commercial  nurseries.  ATF  has 
given  certificates  of  label  approval  to 
wineries  in  several  States  for  a 
Chardonel  wine.  Accordingly,  ATF  is 
adding  Chardonel  to  the  list  of  prime 
grape  names  in  §  4.91. 

Golden  Isles 

R.H.  Lane.  Associate  Professor  of 
Horticulture,  the  University  of  Georgia, 
Agricultural  E.xperiment  Station, 
requested  that  Golden  Isles,  another 
newlv-developed  grape  variety,  be 
included  on  the  list  of  prime  names. 
Golden  Isles  is  a  bronze  Muscadine 
[Muscadinia  rotundifolia]  grape 
developed  at  the  University  of  Georgia 
Agricultural  Experiment  Station,  and  is 
a  cross  between  Fr\'  and  Georgia  19-6 
made  in  1969.  According  to  the 
literature.  Golden  Isles  produces  a  high 
quality  wine  with  less  pronounced 
Muscadine  flavor  than  other  bronze 
Muscadine  wines.  Golden  Isles  vines  are 
commercially  available. 

ATF  is  adopting  this  comment  and 
adding  Golden  Isles  to  the  list  of  prime 
names  in  §4.91. 

Sereksiya 

ATF  requested  information  about  the 
variety  "Sereksia."  This  grape,  a  Vitis 
vinifera,  is  a  native  of  Russia,  but  has 
been  introduced  into  the  United  States 
for  viticultural  use. 

Bruce  Reisch  commented  that 
Sereksiya  Chernaya  is  a  blue  grape  from 
the  Soviet  Union.  He  noted  that  it  has 
many  old  world  synonyms  (Bobyaska 
Nyagra,  Cheryi  Redkii,  Koldaursha, 
Sassar,  Stropatyi,  Tsotlyar).  but  that  the 
correct  name  is  "Sereksiya."  This  grape 
has  been  used  by  at  least  one  New  York 
winery  to  make  a  varietal  wine.  Based 
on  this  evidence.  ATF  is  adding 
Sereksiya  to  the  hst  of  prime  grape 
names  in  §4.91.        , 

Other  Crape  Varieti^ 

Three  respondents  sought  the 
inclusion  of  other  grape  varieties  on  the 
list  of  prime  names.  These  varieties  are 
Vitis  vinifera  grapes  which  have  been 
introduced  into  viticultural  use  in  the 
United  States  in  recent  years  and  which 
are  now  being  used  to  make  varietal 
wines.  The  Millbrook  Winery,  Mount 
Palomar  Winery,  and  Guenoc  Winery 
requested  inclusion  of  the  following 
vinifera  varieties:  "Arneis," 
"Carmenere,"  "Cortese,"  "Corvina," 
Fernao  Pires."  "Freisa,"  "Cros  Verdot," 


"Roussanne."  "Teroldego,"  "Tocai 
Friulano."  and  "Verdelho." 

Arneis  is  a  white  wine  grape  native  to 
Italy's  Piedmont  region.  According  to 
the  OIV,  it  has  no  synonyms  in  general 
use.  ATF  has  granted  label  approval  to 
at  least  one  California  winery  for  a 
varietal  Arneis  wine.  Due  to  its 
introduction  in  the  United  States  and 
use  in  making  wine,  ATF  is  listing 
Arneis  as  a  prime  grape  name  in  §4.91. 

Carmenere  is  a  red  wine  variety 
native  to  Bordeaux.  The  OFV  lists  no 
synonyms  in  general  use.  It  is  listed  as 
a  grape  variety  name  for  use  under  the 
rules  of  the  Oregon  Liquor  Commission. 
Carmenere  is  a  Bordeaux  grape  which  is 
also  used  in  Bordeaux-style  blends 
produced  in  the  United  States.  Due  to 
its  use  in  vvinemaking,  ATF  is  listing 
Carmenere  as  a  prime  grape  name  in 
§4.91. 

Cortese  is  a  white  wine  variety  grown 
in  the  Piedmont  region  of  Italy.  The  OIV 
lists  no  synonyms  which  are  in 
worldwide  use.  Mt.  Palomar  Vineyards 
commented  they  currently  grow  two 
acres  of  Cortese  in  their  vineyard  in 
Temecula,  CA.  and  will  produce  varietal 
wine  in  the  future.  Due  to  its 
introduction  in  the  United  States  and 
use  in  making  wine.  ATF  is  adding 
Cortese  to  the  list  of  prime  grape  names 
in  §4.91. 

Conina,  a  red  wine  grape,  is  native  to 
the  Ventio  region  of  Italy  where  it  is  a 
common  element  in  Bardolino  and 
Valpolicella  wines.  In  Italy  this  grape  is 
also  known  as  "Corvina  Veronese." 
Corvina  Veronese  is  a  FPMS  registered 
grape  selection,  and  is  available  for 
commercial  use  in  the  United  States. 
Based  on  the  use  of  this  grape  in 
winemaking  in  the  United  States,  ATF 
is  listing  Corvina  as  a  prime  name  in 
§4.91,  but  without  the  geographic  term 
"Veronese"  which  refers  to  the  region  in 
Italy  where  the  Corvina  grape  is 
commonly  grown. 

Fernao  Pires  is  a  white  grape  native  to 
Portugal,  but  also  grown  in  South 
Africa.  It  is  listed  as  a  FPMS  registered 
grape  selection.  According  to  Millbrook 
Winery,  a  small  amount  of  Fernao  Pires 
has  been  planted  in  the  United  States. 
ATF  believes  this  grape  variety  is  being 
used  in  producing  wine  in  the  United 
States,  or  will  be  used  in  the  near  future. 
Thus,  .^TF  is  listing  Fernao  Pires  as  a 
prime  grape  name  in  §  4.91. 

Freisa  is  an  Italian  black  grape. 
According  to  the  OIV.  there  are  no 
synonyms  in  worldwide  usage.  Freisa  is 
listed  as  a  FPMS  registered  grape 
selection.  Millbrook  Winery  commented 
that  a  small  amount  of  Freisa  has  been 
planted  in  at  least  two  vineyards,  and 
they  have  produced  wine  from  these 
grapes.  Due  to  its  availability  in  the 


United  States  and  its  use  in  making 
wine.  ATF  is  adding  Freisa  to  the  fist  of 
prime  names  in  §  4.91. 

Cros  Verdot  is  another  red  wine 
variety  native  to  Bordeaux.  It  is  not 
currently  listed  as  an  FPMS  registered 
grape  selection  although  Guenoc  Winery 
stated  they  are  growing  this  grape.  ATF 
believes  that  this  grape  will  be  used  in 
producing  varietal  wines.  Consequently, 
ATF  is  listing  Gros  Verdot  as  a  prime 
grape  name  in  §  4.91. 

Roussanne  is  a  white  wine  variety 
native  to  the  Rhone.  The  OIV  lists  use 
of  the  synonym  "Bergeron"  in  France. 
Roussanne  is  not  listed  as  an  FPMS 
registered  grape  selection,  although  it 
has  been  used  to  produce  wine  in 
California  where  plantings  are  as  yet 
limited.  ATF  has  granted  a  certificate  of 
label  apnroval  to  a  California  winery  for 
their  Roussanne  wine.  Due  to  its 
introduction  in  the  United  States  and 
use  in  making  wine,  ATF  is  listing 
Roussanne  as  a  prime  name  in  §  4.91. 

Teroldego  is  a  red  wine  variety 
indigenous  to  Italy's  northeast  Trento.- 
Alto  Adige  region  where  it  is  grown 
almost  exclusively  on  the  Campo 
Rotaliano  plain  north  of  Trento.  The 
OIV  lists  no  synonyms  in  general  use. 
Teroldego  is  not  listed  as  an  FPMS 
registered  grape  selection,  although 
there  are  small  plantings  in  the  United 
States. 

Millbrook  Winery  has  stated  that  they 
are  producing  a  wine  using  Teroldego 
grapes.  Based  on  this  evidence  of  usage. 
ATF  is  adding  Teroldego  to  the  list  of 
prime  names  in  §  4.91. 

Tocai  Friulano  as  its  name  implies  is 
a  white  wine  grape  native  to  the  Friuli- 
Venezia  Giulia  region  of  extreme 
northwest  Italy.  The  OIV  lists  several 
synonyms  including  "Tokai."  "Tokay." 
and  "Sauvignonasse."  Tocai  Friulano  is 
listed  as  an  FPMS  registered  grape 
selection  and  there  are  small  plantings 
in  the  United  States.  At  least  one  winery 
has  been  given  a  certificate  of  label 
approval  for  a  varietal  Tocai  Friulano 
wine. 

Due  to  its  cultivation  in  the  United 
States  and  its  use  in  winemaking.  ATF 
is  including  Tocai  Friulano  in  the  list  of 
prime  grape  names  in  §  4.91. 

Verdelho  is  a  white  wine  grape  native 
to  Portugal  which  is  widely  used  in 
producing  Port  and  Maderia  wines.  It  is ' 
also  grown  in  Australia  where  it  is  used 
in  producing  table  wines.  Verdelho  is 
listed  as  a  registered  grape  selection  by 
the  FPMS  and  is  commercially  available 
at  nurseries  in  the  United  States.  Based 
on  this  evidence.  ATF  is  adding 
Verdelho  to  the  list  of  prime  grape 
names  in  §  4.91. 

Pinotage,  a  red  grape  variety,  is  a 
cross  between  Pinot  noir  and  Cinsaut. 
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This  grape  is  widely  planted  in  South 
Africa  and  in  recent  years  small 
amounts  have  been  planted  in  the 
United  States.  It  is  listed  as  a  registered 
grape  variety  by  the  FPMS,  and  is 
commercially  available.  Pinotage  is 
currently  used  to  make  wine  and  ATF 
has  granted  certificates  of  label  approval 
for  varietal  Pinotage  wines.  Although  no 
respondents  requested  the  inclusion  of 
Pinotage  in  the  list  of  prime  grape 
names.  ATF  is  adding  this  grape  to  the 
list  based  on  its  current  use. 

Early  Muscat.  Early  Muscat  is  a 
vinifera  grape  grown  on  the  west  coast 
primarily  as  a  table  grape.  Although 
seldom  employed  in  winemaking.  a 
number  of  wineries  have  produced  a 
varietal  Early  Muscat  wine  over  the  last 
several  years.  The  State  of  Oregon  lists 
Early  Muscat  as  a  permitted  grape 
variety  designation,  and  this  grape  is 
available  through  commercial  nurseries. 

Although  no  written  comments  were 
received  regarding  variety,  ATF  is 
including  Early  Muscat  in  the  list  of 
prime  grape  names  in  §  4.91  on  the 
basis  of  its  use  in  winemaking. 

Fredonia  is  an  older  Vitis  labrusca 
grape.  It  has  fallen  out  of  favor  in 
producing  a  varietal  wine  in  recent 
years,  but  still  enjoys  use  in 
winemaking.  ATF  notes  that  it  has 
granted  label  approval  recently  to 
wineries  producing  varietal  Fredonia 
wine.  Although  no  respondents  to 
Notice  No.  749  requested  its  inclusion, 
ATF  is  including  Fredonia  in  the  list  of 
prime  grape  names  in  §  4.91. 

Grape  Variety  Names  Identical  or 
Similar  to  Appellations  of  Origin  or 
Foreign  Geographic  Terms 

Backgound 

Included  in  proposed  §  4.91  were  13 
grape  variety  names  which  six 
respondents  identified  as  being  similar 
or  identical  to  recognized  appellations 
of  origin  within  the  European 
Community.  These  respondents 
including  the  EC,  the  Embassy  of  Spain 
(Spain],  the  Embassy  of  the  Republic  of 
France  (France),  the  OIV,  the  FEVS,  and 
INAO  identified  the  following  proposed 
grape  variety  names  as  being  identical 
or  similar  to  recognized  appellations  of 
origin  within  Europe. 


Wine  Grape  Variety 


Alicante  Bouschet  .. 
Aligote  

Carignane  

Fume  blanc  

Johannistierg  Ries- 
ling. 


Appellation  of  Origin 
(Nation) 


Alicante  (Spain). 

Bourgogne  Aligote 
(Frarx:e). 

Carinena  (Spain). 

Blanc  Fume  de  Pouilly 
(France). 

Johannist>erg  (Ger- 
many). 


Wine  Grape  Vanety 

Aopellation  of  Origin 
(Nation) 

Muscat  Pantelleria  ... 

Moscato  di  Pantelleria 

(Italy). 

Rosette 

Rosette  (France). 

Pinot  Saint  George  .. 

Saint-Georges  Saint- 

Emilion  (France). 

St.  Croix  

Ste.-Croix  Du-Mont 

(France). 

Saint  Macaire 

Cotes  de  Bordeaux 

Saint-Macaire 

(France). 

Tinta  Madeira 

Madeira  (Portugal). 
Valdepenas  (Spain). 

Valdepenas  

Vivant  

Romanee  Saint-Vivant 

(France) 

These  respondents  objected  to  the 
proposal  to  list  these  as  prime  grape 
variety  names  on  the  basis  that  their  use 
on  American  wine  labels  would:  (1)  be 
confusing  and  misleading  to  consumers 
since  the  wines  would  not  be  produced 
in  the  designated  areas  and  would  not 
meet  the  appellation  of  origin 
requirements;  (2)  comprise  an  erosion  of 
the  foreign  appellation  of  origin  name; 
and  (3)  be  in  violation  of  the  exchange 
of  letters  between  the  EC  and  United 
States  of  July  26.  1983.  which  were 
intended  to  prevent  erosion  of  non- 
generic  designations  of  geographic 
significance.  Several  respondents 
rejected  ATF's  argument  made  in  Notice 
No.  749  that  use  of  these  names  was  not 
likely  to  result  in  consumer  confusion 
since  the  grape  variety  name  would 
always  appear  in  direct  conjunction 
with  an  appellation  of  origin  on  a  wine 
label.  Spain  commented  that  the 
authorization  of  three  grape  variety 
names,  "Alicante  Bouschet." 
"Carignane."  and  "Valdepenas."  would 
hinder  future  ATF  recognition  of  well 
established  appellations  of  origin,  and 
would  negatively  impact  the  sale  of 
Spanish  wines  in  the  U.S.  market. 

The  EC,  France,  and  the  INAO  did  not 
object  to  the  use  of  Aligote  as  a  grape 
variety  name  provided  ATF  prohibited 
winemakers  from  using  the  terms 
Aligote  and  Burgundy  (a  semigeneric 
designation  under  §  4.24(b))  together  on 
American  wine  labels.  These 
respondents  believed  this  labeling  could 
be  confused  with  the  French  appellation 
of  origin  "Bourgogne  Aligote." 

The  EC  and  OIV  further  noted  that 
some  grape  variety  names  in  §  4.91 
contain  geographic  terms  which  could 
be  confusing  to  consumers  as  to  the 
origin  of  wines.  These  names  were  in 
addition  to  those  cited  as  resembling 
approved  appellations  of  origin,  and 
included  the  following:  Early  Burgundy, 
Flame  Tokay,  Green  Hungarian,  Muscat 
of  Alexandria,  Muscat  Canelli,  Mataro, 
Napa  Camay,  and  Naples.  The  OIV 
suggested  synonyms  for  these  grapes 


which  do  not  contain  geographic  terms 
and  which  they  beUeve  would  be  less 
likely  to  confuse  consumers. 

Discussion 

ATF  set  forth  its  position  concerning 
the  use  of  grape  variety  names  which 
may  be  similar  to  foreign  appellations  of 
origin  in  Notice  No.  749.  ATF  stated 
that  there  is  no  reason  to  deny  use  of  a 
grape  variety  name  to  American 
winemakers  simply  because  that  name 
bears  a  resemblance  to  a  foreign  name 
of  geographic  significance.  ATF  believes 
the  requirement  to  use  an  appellation  of 
origin  in  direct  conjunction  with  a  grape 
variety  name  will  prevent  confusion 
between  an  American  varietal  wine  and 
a  wine  labeled  with  a  foreign 
appellation  of  origin.  ATF  believes  this 
requirement  makes  foreign  wines 
distinctive  from  American  wines 
bearing  a  grape  variety  name.  We  further 
stated  that  any  questions  concerning  the 
potential  for  consumer  confusion  as  to 
the  identity  of  wine  which  may  arise 
when  a  foreign  geographic  term  is 
similar  or  identical  to  a  varietal  name 
would  be  resolved  by  ATF  on  a  case-by- 
case  basis. 

ATF's  position  on  this  matter  has  not 
changed.  Thus,  ATF  is  not  removing 
any  grape  variety  names  from  the  lists 
in  §§4.91  and  4.92  merely  because  they 
are  similar  to  foreign  appellations  of 
origin  or  contain  geographic  terms.  The 
following  names  proposed  in  §4.91  are 
adopted:  Alicante  Bouschet,  Aligote, 
Carignane,  Early  Burgundy,  Flame 
Tokay,  Fume  blanc,  French  Colombard, 
Green  Hungarian,  Mataro,  Muscat  of 
Alexandria,  Muscat  Canelli,  Naples, 
Rosette,  St.  Croix,  Saint  Macaire,  Tinta 
Madeira,  Valdepefias,  and  Vivant. 

Specific  Actions 

The  EC,  France,  FEVS,  and  the  INAO 
supported  the  proposal  to  eliminate  use 
of  the  name  Saint  Emilion,  and  to  phase 
out  use  of  the  names  Franken  Riesling, 
Pineau  de  la  Loire,  and  Muscat 
Frontignan. 

In  Notice  No.  749  ATF  noted  that  the 
name  Saint  Emilion  is  not  in 
widespread  use  in  the  United  States  and 
that  this  grape  is  well  known  by  other 
names.  Thus,  Saint  Emilion  is  not 
included  in  the  lists  of  grape  names  in 
§§  4.91  or  4.92.  Trebbiano  is  listed  in 
§  4.91  as  the  prime  name  and  Ugni  blanc 
as  a  synonym  for  this  grape  in  §  4.92. 

The  alternative  names  Pineau  de  la 
Loire  and  Franken  Riesling  remain  in 
the  list  at  §  4.92(a)  to  be  phased  out  by 
1997  in  favor  of  the  names  Chenin  blanc 
and  Sylvaner. 

ATF  proposed  Muscat  blanc  as  a 
prime  name  in  §  4.91  while  Muscat 
Frontignan  was  proposed  as  an 


alternative  name  to  be  phased  out  in 
1996.  Heublein  commented  that  their 
Beaulieu  Vineyard  facility  has  produced 
Muscat  Frontignan  since  1920  and 
stated  that  it  was  important  to  the 
company  to  retain  this  designation. 
Wine  World  Estates  also  commented  in 
favor  of  retaining  Muscat  Frontignan  as 
a  grape  variety  name. 

ATF  agrees  that  this  name  has  been 
used  in  labeling  wines  for  decades  in 
the  United  States,  and  it  has  received  a 
degree  of  consumer  recognition. 
Nevertheless,  ATF  finds  that  the  name 
Muscat  Canelli  is  in  far  more 
widespread  use  at  the  present  time  for 
labeling  domestic  wines.  Moreover,  one 
goal  of  this  rulemaking  is  to  reduce  the 
large  number  of  synonyms  in  use.  Thus, 
ATF  is  phasing  out  the  name  Muscat 
Frontignan  as  proposed  in  Notice  No. 
749.  However,  in  view  of  its 
longstanding  use  and  the  time  required 
to  change  labels  and  advertising  to 
Muscat  blanc  or  Muscat  Canelli.  ATF 
has  decided  to  permit  the  use  of  Muscat 
Frontignan  as  a  grape  variety 
designation  for  an  additional  period  of 
time.  Thus,  Muscat  Frontignan  is  added 
to  the  list  of  alternative  names 
appearing  at  §  4.92(b).  It  may  be  used  as 
a  designation  until  January  1,  1999. 

On  review  of  the  comments  and 
literature  concerning  the  proposed 
prime  grape  name  Pinot  St.  George,  ATF 
finds  that  a  more  accurate  name  for  this 
grape  is  Negrette.  Moreover,  this  grape 
is  not  a  Pinot  although  it  was  once 
misidentified  as  Pinot  noir. 
Consequently,  ATF  finds  that  Pinot  St. 
George  is  an  incorrect  name  for  this 
grape.  As  a  result,  we  are  removing  this 
name  from  §  4.91  and  replacing  it  with 
the  prime  name  Negrette.  Pinot  St. 
George  is  listed  in  §  4.92(b)  as  an 
alternative  name  to  be  phased  out  by 
January  1,  1999. 

On  examination  of  the  proposed 
prime  grape  name  Muscat  Pantelleria, 
ATF  finds  no  evidence  that  this  is  a 
distinct  grape  variety.  Instead,  all 
evidence  indicates  this  is  a  Muscat  wine 
associated  with  the  island  of  Pantelleria 
off  of  Sicily  and  well  known  as 
"Moscato  di  Pantelleria."  The  grape 
from  which  Moscato  di  Pantelleria 
wines  are  made  is  actually  the  Zibibbo 
or  Muscat  of  AleJiandria  grape. 
Therefore.  Muscat  Pantelleria  is 
removed  from  the  list  of  prime  grape 
names  in  §  4.91  and  added  to  §  4.92(b) 
as  an  alternative  name  for  Muscat  of 
Alexandria  to  be  phased  out  by  January 
1,1999. 

Type  Designations  of  Varietal 
Significance 

In  Notice  No.  749.  ATF  proposed  a 
new  category  for  designating  American 


wane,  type  designations  of  varietal 
significance.  These  designations  apply 
to  wanes  which  are  composed  of  a 
mixture  of  specific  grape  varieties,  but    • 
which  do  not  contain  enough  of  a  single 
variety  to  qualify  for  a  varietal 
designation  (75  percent).  Nevertheless, 
these  wanes  demonstrate  characteristics 
of  the  grape  varieties  used  to  produce 
them  and  their  names  imply  some  grape 
variety  source.  For  example,  under 
proposed  §  4.28,  a  wine  labeled 
Muscatel  is  required  to  derive  at  least  75 
percent  of  its  volume  from  any  Muscat 
grape  source  and  otherwise  conform  to 
the  definition  for  Muscatel  at 
§  4.21(a)(3).  Wine  designations  in  §4.28 
may  stand  alone  on  a  label  as  the  class 
and  type  designation  of  a  grape  wane. 
ATF  also  proposed  amending  §4.34  to 
require  that  an  appellation  of  origin 
appear  in  direct  conjunction  with  these 
type  designations. 

Three  designations  were  proposed.  In 
addition  to  Muscatel,  Scuppernong  was 
proposed  as  an  American  wane  deriving 
not  less  than  75  percent  of  its  volume 
from  bronze  Muscadinia  rotundifolia 
grapes,  and  Muscadine  was  proposed  as 
an  American  wine  deriving  at  least  75 
percent  of  its  volume  from  any 
Muscadinia  rotundifolia  grape  source. 

William  F.  Doering  and  Wine  World 
Estates  commented  in  favor  of  these 
proposals.  Since  there  were  no  other 
comments.  ATF  is  adopting  §  4.28 
containing  these  designations. 

Several  respondents  requested  that 
Riesling  be  added  to  this  category  to 
designate  a  wine  made  with  any 
■Riesling"  grapes.  ATF  is  not  adopting 
this  comment.  See  the  discussion  under 
"Riesling  issues." 

The  EC  commented  that  ATF  should 
not  permit  variety  names  for  Muscat 
grapes  which  incorporate  foreign 
geographic  terms.  Specifically,  they 
requested  that  ATF  not  list  the  names 
Muscat  Canelli,  Muscat  du  Moulin, 
Muscat  Hamburg,  Muscat  of  Alexandria, 
Muscat  Pantelleria,  and  Muscat  Ottonel. 
In  lieu  of  these  grape  variety  names,  the 
EC  requested  that  the  full  name  of  the 
grape  "Muscat  blanc  a  petit  grains"  be 
used,  or  that  the  general  label  term 
"Muscat"  be  permitted. 

This  final  rule  authorizes  Muscat 
variety  names  which  incorporate  foreign 
geographic  terms  since  we  find  these 
names  are  recognized  as  distinct  grape 
varieties.  ATF  is.  however,  responding 
to  the  EC  request  by  permitting  use  of 
the  term  "Muscat"  or  "Moscato"  as  a 
labeling  designation.  ATF  believes  these 
terms  have  widespread  consumer 
recognition  as  a  wine  derived  from 
Muscat  grapes.  We  further  find  that 
many  domestic  wine  labels  exist  which 
use  the  designations  Muscat  or  Moscato 


to  indicate  a  Muscat  grape  source  but 
not  a  specific  Muscat  grape  variety. 

ATF  is  amending  §  4.28  to  include 
Muscat  and  Moscato  as  type 
designations  of  varietal  significance  to 
designate  a  wine  which  derives  75 
percent  of  its  volume  from  any  Muscat 
grape  source.  Wines  designated  Muscat 
or  Moscato  under  this  section  are  not_ 
required  to  meet  the  additional 
requirements  imposed  on  Muscatel 
wanes  by  §  4.21(a)(3).  An  appellation  of 
origin  must  appear  in  direct  conjunction 
with  the  designation  Muscat  or  Moscato. 

Proprietary  Names  and  Descriptive 
Terms 

Notice  No.  581 

In  its  final  report,  the  Committee 
noted  that  certain  wines,  which  to  the 
uninformed  would  appear  to  be  varietal 
wines,  are  in  fact,  labeled  with 
registered  proprietary  names.  The 
Committee  suggested  that  ATF  should 
decline  to  approve  such  labels  in  the 
future,  and  should  phase  out  existing 
approvals  of  these  labels.  This 
suggestion  was  incorporated  into  Notice 
No.  581  which  proposed  that  only  the 
approved  grape  variety  name  could  be 
used  as  a  varietal  designation,  without 
modification.  Accordingly,  proprietary 
names  and  color  descriptors  would  need 
to  be  shown  separately  on  the  label. 
This  proposal  would  have  prohibited 
the  use  of  a  designation  such  as  "White 
Zinfandel."  but  would  have  permitted  a 
label  reading  "Zinfandel"  on  one  line 
with  the  description  "A  White  Wine 
Made  From  Zinfandel  Grapes"  on  a 
separate  line. 

Written  Comments 

This  proposal  was  the  most 
controversial  issue  raised  in  Notice  No. 
581.  Ninety-five  respondents  objected  to 
it  and  in  doing  so,  most  respondents 
objected  to  Notice  No.  581  in  its 
entirety. 

Consumers  and  wineries  alike 
commented  that  the  use  of  color  or  style 
descriptors  is  a  significant  aid  to 
consumers  in  selecting  wines.  Qualifiers 
such  as  "white,"  "blush,"  "blanc." 
"noir,"  "nouveau,"  or  "rose"  describe 
the  style  of  wane  and  enable  consumers 
to  differentiate  between  wines  of  the 
same  varietal  origin  but  produced  in 
different  styles.  Wineries  cited  the 
economic  importance  of  "blush  wines." 
Some  respondents  stated  that  adoption 
of  this  proposal  would  severely  damage 
the  market  for  Zinfandel  grapes.  As  a 
consequence,  respondents  claimed  the 
proposal  would  have  a  far  reaching  and 
devastating  impact  on  grapegrowers, 
waneries  and  consumers.  A  few 
respondents  cited  the  lack  of  need  or 
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justification  for  this  proposal,  and  the 
lack  of  consumer  confusion  over  use  of 
such  terms. 

Similarly,  respondents  objected  to  the 
proposal  to  prohibit  the  use  of  strictly 
proprietary  terms  with  grape  variety 
names.  Proprietary  names,  unlike 
descriptive  terms,  consist  of  a  registered 
name  used  to  differentiate  a 
winemaker's  varietal  wine  from  similar 
wines  made  by  other  winemakers. 

Notice  No.  749 

In  view  of  the  preponderance  of 
comments  opposing  a  prohibition  on  the 
use  of  proprietary  and  descriptive  terms 
in  conjunction  with  varietal 
designations.  ATF  did  not  include  this 
proposal  in  Notice  No.  749.  ATF  stated 
that  we  would  take  the  position  that 
label  designations  which  incorporate 
proprietary  or  descriptive  terms  are 
misleading  if  their  use  results  in 
consumer  deception. 

Comments  to  Notice  No.  749 

Only  six  respondents  commented  on 
the  use  of  proprietary  and  descriptive 
terms  with  grape  variety  names.  The 
Wine  Institute.  NABI.  Wine  World 
Estates,  and  Cain  Cellars  fully  supported 
ATF's  position  not  to  prohibit  their  use. 
William  F.  Doering  stated  that  the 
proposal  is  seusible.  but  that  some 
existing  proprietary  names  are 
misleading  and  that  ATF  should  deal 
with  these  names  on  a  case-by-case 
basis.  The  Wine  Institute  requested  that 
ATF  seek  to  secure  acceptance  of  some 
of  these  terms,  such  as  White  Zinfandel. 
on  a  worldwide  basis  to  assist  the 
international  sales  of  American  wines. 
This  aspect  of  their  comment  is  beyond 
the  scope  of  this  rulemaking. 

Professor  H.P.  Olmo.  The  University 
of  California.  Davis,  and  a  Committee 
member,  objected  to  the  proposal  to 
permit  use  of  descriptive  terms  with 
variety  names.  He  stated  that  to  allow 
such  use  would  nullify  the  concept  of 
grape  variety  classification,  and  would 
confuse  grape  variety  names  with  a 
wine  type.  He  further  stated  that  to 
permit  them  would  cause  the 
multiplication  and  falsification  of  grape 
variety  names  and  cause  the  mistrust  of 
grape  variety  names. 

Cb/7c7usjon 

Respondents  to  this  notice  as  well  as 
to  Notice  No.  581  have  demonstrated 
the  value  of  proprietary  names  and 
descriptive  terms  in  providing  the 
consumer  with  useful  information.  ATF 
further  acknowledges  the  economic 
importance  that  wines  labeled  with 
descriptive  terms  such  as  "blush"  or 
"White  Zinfandel"  have  to  the 
American  wine  industry.  Finally,  ATF 


is  not  aware  of  any  consumer  confusion 
or  deception  resulting  from  the  use  of 
descriptive  terms  with  grape  variety 
names  on  labels,  and  ATF  does  not 
beUeve  that  consumers  need  to  be 
protected  from  such  labeling. 

Thus,  ATF  will  continue  to  permit  the 
use  of  descriptive  and  proprietary 
names  on  labels  in  conjunction  with 
grape  variety  names.  ATF  will,  however, 
examine  labels  to  ensure  that  such  terms 
are  not  used  in  a  manner  that  is 
deceptive  or  misleading. 

Approval  of  Future  Variety  Names 

One  part  of  the  Committee's  charter 
was  to  recommend  guidelines  for  the 
wine  industry  and  ATF  to  follow  in 
determining  the  appropriateness  of 
names  suggested  in  the  future  for  new 
grape  varieties.  The  Committee's 
recommended  guidelines  were 
incorporated  into  Notice  No.  581. 

As  proposed,  a  letterhead  application 
to  the  Director  would  be  sufficient  to 
request  approval  of  a  new  grape  variety 
name.  Evidence  regarding  the  name,  its 
use  in  winemaking,  and  its  cultivation 
in  the  United  States  would  be  submitted 
as  part  of  the  application.  Supporting 
evidence  such  as  a  plant  patent,  acreage 
information,  and  scientific  references 
would  also  be  required. 

In  addition  to  outlining  the  procedure 
for  applying  for  a  grape  variety  name, 
the  Committee  made  recommendations 
regarding  suitability  of  new  names.  As 
proposed  in  Notice  No.  581,  a  new  grape 
variety  name  could  not  contain  words  of 
geographical  significance;  could  not 
have  been  previously  used  for  another 
variety;  could  not  contain  foreign 
words;  could  not  contain  misleading 
names;  and  could  not  contain 
"Riesling"  as  part  of  the  name. 

On  the  basis  on  comments  made  to 
Notice  No.  581,  ATF  made  certain 
changes  in  the  procedures  for  approval 
of  new  grape  variety  names.  These  were 
incorporated  in  proposed  §4.93  in 
Notice  No,  749.  Since  there  were  no 
comments  directed  to  this  section,  it  is 
adopted  as  proposed. 

Paragraph  (a)  gives  the  procedure 
used  to  petition  the  Director  for 
approval  of  a  grape  variety  name.  This 
procedure  applies  in  the  case  of  newly- 
developed  grape  varieties  as  well  as  for 
existing  varieties  which  come  into  use 
for  wine  production  in  the  United 
States. 

Paragraph  (b)  sets  forth  evidence 
necessary  to  document  a  newly- 
developed  grape  variety. 

Paragraph  (c)  sets  forth  standards  for 
the  approval  of  any  grape  name.  Names 
will  not  be  approved  if  they  have 
previously  been  used  for  a  different 
grape  variety,  if  they  are  misleading 


under  §  4.39,  or  if  they  contain  the  word 
"Riesling." 

Paragraph  (d)  gives  the  Director  the 
authority  to  make  a  case-by-case 
determination  whether  a  requested 
grape  variety  name  would  be 
misleading.  Under  this  paragraph,  the 
Director  has  authority  to  make  a 
determination  whether  grape  variety 
names  containing  words  of  geographic 
significance,  place  names,  or  foreign 
words  are  misleading  under  §4.39. 
Variety  names  found  to  be  misleading 
would  not  be  approved  by  the  Director. 
This  section  does  not  prohibit  use  of 
such  terms  in  grape  variety  names  if 
their  use  is  found  by  the  Director  not  to 
be  misleading. 

ATF  notes  that  it  is  not  the  intent  of 
§  4.93(d)  to  prohibit  the  use  of 
established  grape  variety  names  which 
may  contain  terms  of  geographic 
significance,  place  names,  or  foreign 
words,  but  rather  to  discourage  the  use 
of  these  kinds  of  terms  in  naming  new 
grape  varieties.  This  paragraph  applies 
to  grape  varieties  developed  in  the 
United  States,  but  does  not  apply  to 
existing  grape  varieties  growing  in 
foreign  countries  and  which  are 
introduced  into  viticultural  use  in  the 
United  States. 

Paragraph  (e)  provides  that  the 
Director  will  publish  the  list  of 
approved  names  annually  in  the  Federal 
Register.  This  publication  will  inform 
consxmiers  and  wineries  of  periodic 
changes  to  the  list  of  approved  names 
without  formally  amending  §§  4.91  or 
4.92  every  time  a  name  is  added.  From 
time  to  time,  ATF  will  incorporate 
published  changes  to  the  list  into 
§§  4.91  or  4.92.  ATF  will  not  use 
Federal  Register  publication  as  a  means 
to  avoid  rulemaking  on  names  which 
may  be  controversial. 

Text  of  Regulations 

List  of  Prime  Names,  §  4.91 

Section  4.91  contains 4he  list  of 
approved  prime  grape  variety  names. 
TTiese  names  may  be  used  as  the  label 
designation  of  American  vdnes.  Only 
the  prime  grape  name  appears  in  the 
alphabetical  listing  while  approved 
synonyms  and  spelling  variants  appear 
in  parentheses  following  the  prime 
name  of  the  grape.  Synonyms  and 
spelling  variants  may,  however,  be  used 
standing  alone  on  a  label  as  the 
designation  for  American  grape  wrines. 
For  example,  "Riesling"  is  a  listed  as  a 
prime  name,  with  the  synonym  "White 
Riesling"  following  in  parentheses. 
Either  name  may  be  used  as  a  label 
designation  for  wine  made  from  White 
Riesling  grapes. 


Section  4.23 


I 


Notice  No.  749  contained  the  full  text 
of  a  new  §4.23,  Varietal  (grape  type) 
labeling.  This  text  was  included  because 
ATF  is  removing  existing  §  4.23  which 
does  not  apply  after  December  31,  1982, 
and  replacing  it  with  a  new  section 
applicable  after  that  date.  This  new 
section  formerly  appeared  at  §  4.23a. 
The  only  significant  change  between 
existing  §  4.23a  and  the  new  §  4.23  is 
the  incorporation  of  a  reference  to  new 
§  4.28,  Type  designations  of  varietal 
significance.  The  use  on  a  label  of  a  type 
designation  of  varietal  significance  will 
require  an  appellation  of  origin  to 
appear  in  direct  conjunction  with  it 
such  as  "Georgia  Scuppemong"  or 
"CaUfomia  Muscatel." 

Section  4.34,  Class  and  Type 

This  section  is  amended  to  permit  a 
type  designation  of  varietal  significance 
listed  in  §  4.28  to  be  used  as  a  class  and 
type  designation  for  American  wine. 

Spelling,  Capitalization  and 
Punctuation 

The  Chicago  Wine  School  submitted  a 
comment  correcting  certain  diacritical 
marks  as  they  appeared  in  the  list  of 
prime  names  in  §  4.91.  Based  on  this 
comment,  ATF  has  corrected  the 
diacritical  marks  for  Alvarelhao  and 
Mourvedre  in  §  4.91. 

With  the  effective  date  of  this  final 
rule,  bottlers  are  required  to  spell  grape 
variety  names  as  they  appear  in  the  lists 
in  §§  4.91  and  4.92  since  this 
rulemaking  is  intended  to  standardize 
grape  variety  names  to  the  maximum 
extent  possible.  When  a  variant  spelling 
is  recognized,  that  spelling  appears  in 
parentheses  following  the  prime  name. 
Other  variant  spellings  will  not  be 
permitted  unless  approved  by  the 
Director. 

Wine  World  Estates  supported  ATF's 
proposal  not  to  require  upper  or  lower 
case  type  for  grape  variety  names.  This 
position  is  reflected  in  this  section 
which  permits  wine  variety  names  to 
appear  either  capitalized  or  in  lower 
case,  and  to  appear  in  any  style  or  type 
which  is  conspicuous  and  meets  the 
minimum  type  size  requirements.  Grape 
variety  names  may  be  spelled  with  or 
without  diacritical  marks  (umlauts, 
accent  marks,  hyphens,  or  tildes).  ATF 
believes  these  policies,  incorporated  in 
the  text  of  §  4.91,  will  afford  bottlers 
maximum  flexibility  when  designing 
labels. 

Regulatory  Flexibility  Act  Issues 

Thomas  P.  Kerester.  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  ("SBA").  submitted  two 
comments  to  Notice  No.  749.  The  first 


stated  that  ATF's  certification  under  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§  605,  did  not  contain  a  succinct 
statement  explaining  the  reasons  for  the 
certification  as  required  by  the  Act.  His 
second  comment  expressed  concerns 
the  SBA  found  with  the  proposed  rule, 
and  he  stated  that  adoption  of  a  final 
rule  could  be  disadvantageous  to  small 
wineries. 

Kerester  noted  that  phasing  out  of 
some  alternative  grape  variety  names 
would  prohibit  their  continued  use  by 
small  wineries.  However,  some  of  these 
names  are  available  for  use  by 
winemakers  in  other  nations.  Hence,  he 
stated  that  consumers  accustomed  to 
use  of  these  names  would  seek  imported 
wines  bearing  the  famihar  names,  to  the 
detriment  of  large  and  small  domestic 
vine  producers. 

Next,  he  stated  that  some  wineries 
may  be  forced  to  make  operational 
changes  in  response  to  the  proposals. 
For  some  small  wineries,  he  stated  this 
would  require  a  $300,000  to  $500,000 
investment  and  require  three  to  five 
years  time.  This  would  disadvantage 
small  wineries  which  have  invested  in 
certain  grape  varieties,  while  larger 
wineries  could  more  easily  adapt  to  the 
changes. 

Finally,  Kerester  requested  that  ATF 
consider  the  extent  to  which  the 
changes  would  inhibit  creativity  and 
innovation,  and  whether  the  restricting 
of  names  would  constitute  a  precedent 
which  could  be  detrimental  to  small 
producers.  As  a  result  of  these  concerns, 
Kerester  suggested  that  ATF  prepare  a 
regulatory  flexibility  analysis  before 
issuing  the  final  regulations. 

ATF  does  not  believe  that  consumers 
will  be  driven  to  the  purchase  of 
imported  wines  simply  because  certain 
grape  variety  names  are  not  available  to 
domestic  wineries.  There  are  thousands 
of  grape  variety  names  used  in 
producing  wines  worldwide.  The 
current  OIV  list  contains  71  pages  of 
grape  names  and  synonyms  which  are 
in  use  in  27  winemaking  nations.  ATF 
believes  it  would  be  hopelessly 
confusing  to  consumers  to  permit 
domestic  winemakers  to  use  all 
available  synonj-ms  for  labeling  wines. 
Through  the  Committee's  work  and  this 
rulemaking  effort,  ATF  has  selected  the 
most  appropriate  prime  name  for  each 
specific  grape  used  in  winemaking;  the 
majority  of  other  names  are  to  be  phased 
out.  For  the  most  part,  the  names  being 
phased  out  are  little  used  by  domestic 
wineries  and  have  limited  consumer 
recognition.  Some  alternative  names 
apply  to  American  grape  varieties  for 
which  there  is  no  imported  competition. 
Furthennore,  due  to  written  comments 
in  response  to  both  notices,  we  have 


authorized  s^Tionyms  for  some  grape 
varieties  because  these  names  are 
widely  used  by  domestic  wineries  and 
have  received  a  degree  of  consumer 
acceptance. 

ATF  has  provided  a  lengthy  period  for 
phasing  out  the  use  of  alternative  grape 
variety  names.  ATF  first  proposed  their 
elimination  in  Notice  No.  581, 
published  in  September  1986.  These 
names  are  phased  out  in  1996.  Names 
newly  added  to  the  hst  of  ahemative 
names  may  be  used  until  1999.  Thus, 
ATF  has  provided  ample  time  for  the 
conversion  of  labeling  and  advertising 
to  the  prime  grape  variety  names  listed 
in  §4.91. 

ATF  is  aware  that  domestic  wineries 
compete  against  foreign  wineries  and 
that  grape  variety  names  used  in 
labeling  are  a  factor  in  such 
competition.  In  this  final  rule,  ATF  lists 
Riesling  as  a  prime  grape  name.  This 
action  is  made  in  part  because  nearly  all 
imported  wines  are  labeled  simply 
Riesling  rather  than  Johannisberg 
Riesling  or  White  Riesling.  By  listing 
Riesling  as  a  prime  name.  A'f  F  is 
placing  domestic  wineries  on  an  equal 
footing  with  foreign  wineries  in  the 
labeling  of  this  important  worldwide 
varietal  wine.  ATT"  has  also  authorized 
a  few  other  synonvTns  such  as  Pinot 
Grigio  which  is  the  name  used  in 
labeling  certain  wines  produced  in 
foreign  nations  and  which  compete 
directly  against  American  wines  made 
from  the  same  grapes. 

As  a  result  of  these  actions.  ATF  does 
not  believe  that  large  or  small  domestic 
wineries  will  lose  sales  of  varietal  wines 
to  foreign  wineries  simply  because 
certain  names  are  not  available  for  use 
in  labeling. 

No  other  respondents  to  Notice  No. 
749  commented  that  small  wineries 
would  need  to  make  any  operational 
changes  in  response  to  those  proposals, 
nor  did  any  other  respondents  allege 
that  small  wineries  would  bear 
exorbitant  costs  associated  with  the 
phase  out  of  certain  graj>e  variety 
names.  In  conjunction  with  one 
proposal  made  in  Notice  No.  581. 
numerous  respondents  stated  they 
would  incur  large  costs  and  suffer 
market  share  loss  due  to  the  proposed 
prohibition  on  use  of  descriptive  or 
proprietary  terms  with  grape  variety 
names.  ATF  removed  this  proposal  from 
Notice  No.  749. 

Respondents  to  Notice  No.  749  cited 
only  one  issue  as  raising  Regulatory 
Flexibility  Act  concerns.  ATF,  however, 
does  not  believe  that  issue  is  a  result  of 
the  proposals  concerning  grape  variety 
names.  As  documented  elsewhere, 
growers  in  California  have  long  grov«i  a 
grape  identified  as  "Pinot  blanc." 
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Recent  ampelographic  evidence  reveals 
that  this  grape  is  actually  the  variety 
Melon.  Thus,  these  grapes  are 
improperly  identified;  moreover,  the  use 
of  the  name  Pinot  blanc  for  Melon 
grap>es  is  misleading  to  consumers  since 
the  true  Pinot  blanc  grape  is  now  grown 
in  the  United  States  and  is  used  to  label 
varietal  wines.  To  provide  accurate 
identification  of  wine  for  consumers, 
■'Pinot  blanc"  grapes  in  California  must 
be  redesignated  with  their  proper  name, 
Melon  or  Melon  de  Bourgogne. 
Redesignation  of  these  grapes  is  an 
enforcement  issue  and  not  a  result  of 
this  rulemaking.  While  there  are  costs 
associated  with  redesignating  these 
grapes,  ATF  does  not  beheve  that  these 
costs  are  a  result  of  this  final  rule. 

ATF  does  not  agree  with  the  SBA 
comment  that  the  changes  in  this  notice 
would  restrict  creativity  and  innovation 
in  labeling  wines,  to  the  extent  such 
labeling  is  truthful  and  accurate.  As 
noted  elsewhere,  ATF  is  not  restricting 
or  prohibiting  use  of  descriptive  or 
proprietary  terms  in  conjunction  with 
grape  variety  names.  ATF  believes  use 
of  these  terms  is  a  primary  method  of 
iimovative  labeling  of  grape  variety 
names. 

For  the  reasons  elaborated  above,  ATF 
does  not  believe  this  final  rule  will  have 
a  substantial  economic  eH^ect  on  small 
entities.  Thus,  ATF  is  not  preparing  an 
initial  or  final  Regulatory  Flexibility 
Analysis. 

F  fT^ective  Dates 

Aith  the  effective  date  of  this  final 
rule,  the  name  of  a  grape  variety  may 
not  be  used  as  a  type  designation  for  an 
American  wine  unless  it  is  approved  by 
the  Director  and  listed  in  §§  4.91  or 
4.92.  or  listed  in  an  annual  Federal 
RcMzister  listing  of  grape  variety  names. 

Grape  variety  names  appearing  on  the 
list  of  alternative  names  at  §  4.92(a)  may 
be  only  used  as  the  type  designations  for 
American  wines  bottled  before  January 
1, 1997.  Grape  variety  names  appearing 
at  §  4.92(b)  may  only  be  used  as  type 
designations  for  American  wines  bottled 
before  January  1,  1999. 

The  procedure  at  §  4.93  for  petitioning 
the  Director  to  approve  additional  grape 
variety  names  is  effective  30  days  after 
publication  of  this  final  rule. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  discussed 
elsewhere  in  this  preamble,  this  final 
rule  will  not  impose  recordkeeping  or 
reporting  burdens  on  small  entities.  The 
standardization  of  grape  variety  names 
will  affect  labeling  and  marketing  of 


wines  both  by  large  and  small  wineries, 
but  is  not  projected  to  have  a  substantial 
economic  impact  on  small  wineries. 
This  final  rule  will  not:  (1)  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities,  or  (2)  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action, 
because  (1)  It  will  not  have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  under  control  number 
1512-0513.  The  estimated  annual 
reporting  and/or  recordkeeping  burden 
is  4'hours.  Estimated  total  annual 
burden  per  record-keeper  is  2  hours. 
The  estimated  number  of  respondents  is 
two.  The  estimated  annual  frequency  of 
responses  is  one. 

This  final  rule  creates  a  new 
letterhead  notice  to  be  used  by 
respondents  in  petitioning  ATF  to  add 
grape  variety  names  to  the  list  of 
approved  prime  grape  names  in  §  4.91. 
The  collection  of  information  in  this 
regulation  is  in  the  following  section:  27 
CFR  4.93.  This  information  is  used  by 
ATF  in  order  to  verify  that  the  grape 
variety  name  petitioned  for  is  the  name 
of  the  identified  grape,  that  the  grape  is 
a  available  for  viticultural  use  in  the 
United  States,  and  that  the  name  to  be 
used  will  not  be  misleading  or 
deceptive.  The  likely  respondents  are 
businesses  and  other  for-profit 
Liistilutions,  non-profit  institutions,  and 
small  businesses  or  organizations. 


In  response  to  Notice  No.  749,  no 
comments  regarding  the  proposed 
information  collection  requirement  were 
received  either  by  the  Chief,  Information 
Programs  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  or  by  the  OMB 
Desk  Officer  for  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  directed 
to  the  Chief.  Information  Programs 
Branch.  Room  3400,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington.  DC  20226,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503; 
Attention:  Desk  Officer  for  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon.  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Regulatory 
Enforcement,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subiects  in  27  CFR  I'art  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspections, 
Imports,  Labeling,  Packaging  and 
containers.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  Part  4,  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation 
for  Part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.23  is  revised  to  read 
as  follows: 

§4.23    Varietal  (grape  type)  labeling. 

(a)  Genera].  The  names  of  one  or  more 
grape  varieties  may  be  used  as  the  type 
designation  of  a  grape  wine  only  if  the 
wine  is  also  labeled  with  an  appellation 
of  origin  as  defined  in  §  4.25a. 

(b)  One  variety.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  name 
of  a  single  grape  variety  may  be  used  as 
the  type  designation  if  not  less  than  75 
percent  of  the  wine  is  derived  from 
grapes  of  that  variety,  the  entire  75 
percent  of  which  was  growrn  in  the 
labeled  appellation  of  origin  area. 

(c)  Exceptions.  (1)  Wine  made  from 
any  Vitis  lahivsca  variety  (exclusive  of 
hybrids  with  Vitis  labrusca  parentage) 
may  be  labeled  with  the  variety  name  if: 

(i)  Not  less  than  51  percent  of  the 
wine  is  derived  fi-om  grapes  of  the 
named  variety; 

(ii)  The  statement  "contains  not  less 
than  51  percent  (name  of  variety)"  is 
shown  on  the  brand  label,  back  label,  or 


UMI 


a  separate  strip  label,  (except  that  this 
statement  need  not  appear  if  75  percent 
or  more  of  the  wine  is  derived  from 
grapes  of  the  named  variety);  and 

(iii)  The  entire  qualifying  percentage 
of  the  named  variety  was  grown  in  the 
labeled  appellation  of  origin  area. 

(2)  Wine  made  fi^om  any  variety  of  any 
species  found  by  the  Director  upon 
appropriate  application  to  be  too 
strongly  flavored  at  75  percent 
minimum  varietal  content  may  be 
labeled  with  the  varietal  name  if: 

(i)  Not  less  than  51  percent  of  the 
wrine  is  derived  from  grapes  of  that 
variety; 

(ii)  The  statement  "contains  not  less 
than  51  percent  (name  of  variety)"  is 
shown  on  the  brand  label,  back  label,  or 
a  separate  strip  label  (except  that  this 
statement  need  not  appear  if  75  percent 
or  more  of  the  wine  is  derived  from 
grapes  of  the  named  variety);  and 

(iii)  The  entire  qualifying  percentage 
of  the  named  variety  was  grown  in  the 
labeled  appellation  of  origin  area.' 

(d)  Two  or  more  varieties.  The  names 
of  two  or  more  grape  varieties  may  be 
used  as  the  type  designation  if: 

(1)  All  of  the  grapes  used  to  make  the 
wine  are  of  the  labeled  varieties; 

(2)  The  percentage  of  the  wine 
derived  from  each  variety  is  shown  on 
the  label  [with  a  tolerance  of  plus  or 
minus  2  percent);  and 

(3)(i)  If  labeled  with  a  multicounty 
appellation  of  origin,  the  percentage  of 
the  wine  derived  from  each  variety  from 
each  county  is  shownti  on  the  label;  or 

(ii)  If  labeled  with  a  multistate 
appellation  of  origin,  the  percentage  of 
the  vdne  derived  from  each  variety  from 
each  state  is  shown  on  tlie  label. 

(e)  List  of  approved  variety  names. 
Effective  February  7,  1996,  the  name  of 
a  grape  variety  may  be  used  as  a  type 
designation  for  an  American  wine  only 
if  that  name  has  been  approved  by  the 
Director.  A  list  of  approved  grape 
variety  names  appears  in  Subpart  J  of 
this  part. 

§  4.23a    [Removed] 

Par.  3.  Section  4.23a  is  removed. 

Par.  4.  Subpart  C  is  amended  by 
adding  §4.28  to  read  as  follows: 

§  4.28    Type  designations  of  varietal 
significance 

The  following  are  type  designations  of 
varietal  significance  for  American  wine. 
These  names  may  be  used  as  type 
designations  for  American  wines  only  if 
the  wine  is  labeled  with  an  appellation 
of  origin  as  defined  in  §  4.25a. 

(a)  Muscadine.  An  American  wine 
which  derives  at  least  75  percent  of  its 
volume  from  Muscadinia  rotundifolia 
grapes. 


(b)  Muscatel.  An  American  wine 
which  derives  its  predominant  taste, 
aroma,  characteristics  and  at  least  75 
percent  of  its  volimie  from  any  Muscat 
grape  source,  and  which  meets  the 
requirements  of  §  4.21(a)(3). 

(c)  Muscat  or  Moscato.  An  American 
wrine  which  derives  at  least  75  percent 
of  its  volume  from  any  Muscat  grape 
source. 

(d)  Scuppernong.  An  American  wine 
which  derives  at  least  75  percent  of  its 
volume  from  bronze  Muscadinia 
rotundifolia  grapes. 

Par.  5.  Section  4.34  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a);  by  revising  paragraph 
(b)(l];  by  redesignating  paragraphs  (b) 
(2),  (3),  and  (4),  as  paragraphs  (b)  (3),  (4). 
and  (5).  respectively;  and  by  adding  a 
new  paragraph  (b)(2),  to  read  as  follows: 

§4.34    Class  and  type. 

(a)  *    *    *  In  the  case  of  still  grape 
wine  there  may  appear,  in  lieu  of  the 
class  designation,  any  varietal  (grape 
type)  designation,  type  designation  of 
varietal  significance,  semigeneric 
geographic  type  designation,  or 
geographic  distinctive  designation,  to 
which  the  wine  may  be  entitled.  *   *   • 

(b)  *   *   * 

(1)  A  varietal  (grape  type)  designation 
is  used  under  the  provisions  of  §  4.23; 

(2)  A  type  designation  of  varietal 
significance  is  used  under  the 
provisions  of  §4.28; 
***** 

Par  6.  Subpart  J  is  added  to  read  as 

follows: 

Subpart  J — American  Graop  Variety  Names 

SCL. 

4.91  List  of  approved  prime  names. 

4.92  Alternative  names  permitted  for 
temporary  use. 

4.93  Approval  of  grape  variety  names. 

Subpart  J — Americar  Grape  Variety 

Names 

§4.91     List  ot  approved  prime  names. 

The  following  grape  variety  names 
have  been  approved  by  the  Director  for 
use  as  type  designations  for  American 
wines.  When  more  than  one  name  may 
be  used  to  identify  a  single  variety  of 
grape,  the  synonym  is  shown  in 
parentheses  following  the  prime  grape 
names.  Grape  variety  names  may  appear 
on  labels  of  wine  in  upper  or  in  lower 
case,  and  may  be  spelled  with  or 
without  the  hyphens  or  diacritic  marks 
indicated  in  the  fqllowring  list. 
Agwam 
Albemarle 
Aleatico 

Alicante  Bouschet 
Aligote 
Alvarelhao 


Ameis 

Aurore 

Bacchus 

Baco  blanc 

Baco  noir 

Barbera 

Beacon 

Beclan 

Bellandais 

Beta 

Black  Pearl 

Blanc  Du  Bois 

Blue  Eye 

Bonarda 

Bountiful 

Burdin  4672 

Burdin  5201 

Burdin  11042 

Burgaw 

Burger 

Cabernet  franc 

Cabernet  Pfeffer 

Cabernet  Sauvignon 

Calzin 

Campbell  Early  [Island  Belle) 

Canada  Muscat 

Captivator 

Carignane 

Carlos 

Carmenere 

Carmine 

Camelian 

Cascade 

Castel  19-637 

Catawba 

Cayuga  White 

Centurion 

Chambourcin 

Chancellor 

Charbono 

Chardonel 

Chardonnay 

Chasselas  dore 

Chelois 

Chenin  blanc 

Chief 

Chowan 

Cinsaut  [Black  Malvoisie) 

Clairette  blanche 

Clinton 

Colombard  [French  Colombard) 

Colobel 

Cortese 

Copvina 

Concord 

Conquistador 

Couderc  noir 

Co  wart 

Creek 

Cynthiana  [Norton) 

Bearing 

De  Chaunac 

Delaware 

Diamond 

Dixie 

Dolcetto 

Doreen 

Dulcet 

Durif 
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Dutchess 

Mission 

Steuben 

VOL 

Early  Burgundy 
Early  Muscat 

Missouri  Riesling 
Mondeuse  (Refosco) 

Stover 
Sugargate 

Edelweiss 

Montefiore 

Sultanina  [Thomspon  Seedless) 

Eden 

Moore  Early 

Summit 

Ehrenfelser 
Ellen  Scott 

Morio-Muskat 

Suwannee 

KSm^^^B 

Mourvedre  (Mataro) 

Sylvaner 

Elvira 

Miiller-Thurgau 

Symphony 

Emerald  Riesling 

Miinch 

Syrah  [Shiraz) 

Feher  Szaeos 

Muscadelle 

Swenson  Red 

Femao  Pires 

Muscat  blanc  (Muscat  Canelli) 

Tarheel 

Fem  Munson 

Muscat  du  Moulin 

Taylor 

Flame  Tokay 

Muscat  Hamburg  (Black  Muscat) 

Tempranillo  [Valdepefias) 

Flora 

Muscat  of  Alexandria 

Teroldego 

Florental 

Muscat  Ottonel 

Thomas 

ISS 

Folle  blanche 

Naples 

Thompson  Seedless  [Sultanina) 

Fredonii 
Freisa 

Nebbiolo 
Negrette 

Tinta  Madeira 
Tinto  cao 

Fry 

New  York  Muscat 

Tocai  Friulano                                                        ' 

Furmint 

Niagara 

X7^       L. 

Topsail                                                                    j 

c 

Camay  noir 

Noah 

Touriga                                                                 < 

D 

Garronet 

Noble 

Traminer 

Gewilrztraminer 

Norton  (Cynthiana) 

Trousseau 

Gladwin  113 

Ontario 

Trousseau  gris                                                        i 

Glennel 

Orange  Muscat 

Ugni  blanc  [Trebbiano) 

Gold 

Palomino 

Valdiguie                                                             > 

Golden  Isles 

Pamlico 

Valerien                                                                \ 

Golden  Muscat 

Pedro  Ximenes 

Van  Buren                                                               ■ 

Grand  Noir 

Petit  Verdot 

Veeblanc                                                              ; 

Green  Hungarian 

Petite  Sirah 

VelUiner 

1    A 

Grenache 

Peverella 

Ventura 

J  A 

Grignolino 

Pinotage 

Verdelet 

^^       w      « 

Grillo 

Pinot  blanc 

Verdelho 

Gros  Verdot 

Pinot  gris  (Pinot  Grigio) 

Vidal  blanc                                                          « 

Helena 

Pinot  noir 

Villard  blanc 

Q 

Herbemont 

Precoce  de  Malingre 

Villard  noir 

O 

Higgins 

Pride 

Vincent 

Horizon 

Primitivo 
Rayon  d'Or 

Viognier 

1  »•               - 

Hunt 

Vivant 

lona 

Ravat 34 

Welsch  Rizling 

Isabella 

Ravat  51  (Vignoles) 

Watergate 

Ives 

Ravat  noir 

Welder 

James 

Redgate 

Yuga 

Jewell 

Regale 

Zinfandel 

Joannes  Seyve  12-428 

Riesling  (White  Riesling) 

1996 

Joannes  Seyve  23-416 
Kemer 

Rkatziteli  (Rkatsiteli) 
Roanoke 

§4  ^?     Altp'-'^at  ve  narrves  periT.,rtec  ;or 

Kay  Gray 

Rosette 

The  following  alternative  names 

Kleinberger 

Roucaneuf 

shown  in  the  left  column  may  be  used 

LaCrosse 

Rougeon 

as  the  type  designation  for  American 

Lake  Emerald 

Roussanne 

wine  in  lieu  of  the  prime  name  of  the 

Lambrusco 

Royalty 

grape  variety  shown  in  the  right 

Landal 

Rubired 

column.  Alternative  names  listed  in  the 

Landot  noir 

Ruby  Cabernet 

left  column  may  only  be  used  for  wine 

Lenoir 

St.  Croix 

bottled  prior  to  the  date  indicated. 

Leon  Millot 

Saint  Macaire 

(a)  Wines  bottled  prior  to  January  1, 

Limberger  (Lemberger) 

Salem 

1997. 

Madeline  Angevine 

Salvador 

Alternative  Name/Prime  Name 

Magnolia 

Sangiovese 

Magoon 

Sauvignon  blanc  (Fume  blanc) 

Baco  1 — Baco  noir 

Malbec 

Scarlet 

Baco  22A — Baco  blanc 

Malvasia  bianco 

Scheurebe 

Bastardo — Trousseau 

Marechal  Foch 

Semillon 

Black  Spanish — Lenoir 

Jufft  t*cn  n  n^ 

^f*rf»^dxfn 

Burdin  7705 — Florental 

sviarsQnnu 

*ja  c^^tyLi 

^^  ^AA    ^MMtt        r      g     ^#  ^^                 m      ^\^m    \j^%^\Am 

Melody 

Seyval  [Seyval  blanc) 

Cayuga — Cayuga  White 

Melon  de  Bourgogne  (Melon) 

Siegerrebe 

Chancellor  noir — Chancellor 

Merlot 

Siegfried 

Chasselas — Chasselas  dore 

Meunier  (Pinot  Meunier) 

Southland 

Chevrier— Semillon 

Mish 

Souzao 

Chelois  noir — Chelois 

UMI 

/ 

Fpderal  Rpqister       \' 
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Couderc  71-20 — Couderc  noir 

Couderc  299-35 — Muscat  du  Moulin 

Foch — Marechal  Foch 

Franken  Riesling — Sylvaner 

Gutedel — Chasselas  dore 

Ives  Seedling — Ives 

Jacquez — Lenoir 

Joannes  Seyve  26-205— Chambourcin 

Landot  244 — Landal 

Landot  4511 — Landot  noir 

Millot— Leon  Millot 

Moore's  Diamond — Diamond 

Norton  Seedling — Norton 

Pfeffer  Cabernet — Cabernet  Pfeffer 

Pineau  de  la  Loire — Chenin  blanc 

Pinot  Chardonnay — Chardonnav 

Ravat  262— Ravat  noir 

Rulander — Pinot  gris 

Seibel  128— Salvador 

Seibel  1000— Rosette 

Seibel  4986— Rayon  d'Or 

Seibel  5279—Aurore 

Seibel  5898 — Rougeon 

Seibel  7053 — Chancellor 

Seibel  8357—Colobel 

Seibel  9110—  Verdelet 

Seibel  9549— De  Chaunac 

Seibel  10878— Chelois 

Seibel  13053 — Cascade 

Seibel  14596 — Bellandais 

Seyve-Villard  5-276— Seyval 

Seyve-Villard  12-309 — Roucaneuf 

Seyve-Villard  12-375— Villard  blanc 

Seyve-Villard  18-283 — Garronet 

Seyve-Villard  18-315— Villard  noir 

Seyve-Villard  23-410— Valerien 

Sweetwater — Chasselas  dore 

Verdelet  blanc — Verdelet 

Vidal  256— Vidal  blanc 

Virginia  Seedling — Norton 

Wdlschriesling — Welsch  Rizling 

Welschriesling —  Welsch  Rizling 

(b)  Wines  bottled  prior  to  January  1, 
1999. 

Alternative  Name/Prime  Name 

Cabernet — Cabernet  Sauvignon 
Grey  Riesling — Trousseau  gris 
Johannisberg  Riesling — Riesling 
Muscat  Frontignan — Muscat  blanc 
Muscat  Pantelleria — Muscat  of 

Alexandria 
Napa  Camay — Valdiquie 
Pinot  Saint  George — Negrette 
Sauvignon  vert — Muscadelle 

§4.93     Approval  of  grao*^  .a    ety  -^ames 

(a)  Any  interested  person  may 
petition  the  Director  for  the  approval  of 
a  grape  variety  name.  The  petition  may 
be  in  the  fbrm  of  a  letter  and  should 
provide  evidence  of  the  following — 

(1)  acceptance  of  the  new  grape 
variety, 

(2)  the  validity  of  the  name  for 
identifying  the  grape  variety, 

(3)  that  the  variety  is  used  or  will  be 
used  in  winemaking.  and 

(4)  that  the  variety  is  grown  and  used 
in  the  United  States. 


(bj  For  the  approval  of  names  of  new 
grape  varieties,  documentation 
submitted  with  the  petition  to  establish 
the  items  in  paragraph  (a)  of  this  section 
may  include — 

(1)  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  journal  of  horticulture  or  a 
published  report  by  a  professional, 
scientific  or  winegrowers'  organization, 

(2)  reference  to  a  plant  patent,  if  so 
patented,  and 

(3)  information  pertaining  to  the 
commercial  potential  of  the  variety, 
such  as  the  acreage  planted  and  its 
location  or  market  studies. 

(c)  The  Director  will  not  approve  a 
grape  variety  name  if: 

(1)  The  name  has  previously  been 
used  for  a  different  grape  variety; 

(2)  The  name  contains  a  term  or  name 
found  to  be  misleading  under  §4.39;  or 

(3)  The  name  of  a  new  grape  variety 
contains  the  term  "Riesling." 

(d)  For  new  grape  varieties  developed 
in  the  United  States,  the  Director  may 
determine  if  the  use  of  names  which 
contain  words  of  geographical 
significance,  place  names,  or  foreign 
words  are  misleading  under  §  4.39.  The 
Director  will  not  approve  the  use  of  a 
grape  variety  name  found  to  be 
misleading. 

(e)  The  Director  shall  publish  the  list 
of  approved  grape  variety  names  at  least 
annually  in  the  Federal  Register. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  1512-0513) 

Signed:  January  5,  1995. 
Daniel  R.  Black, 
Acting  Director. 

Approved:  November  24.  1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
6-  Trade  Enforcement!. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  January  2. 1996. 
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DEPARTMEN-^  C  =^  "E^rNSF 
Ottice  o'  t^e  Secretary 
32CFR  Pans  40band234 
Conduct  on  thi^  -entagon  Reservation 

AGENCY:  Office  of  the  Secretary.  DpD. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  revises  DoD 
policy  concerning  conduct  on  the 
Pentagon  Reservation.  The  revisions  are 
intended  to  ensure-that  DoD  regulations 


are  consistent  with  the  statutory 
authority  on  which  they  are  based,  and 
to  promote  the  safer,  more  efficient,  and 
more  secure  operation  of  the  Pentagon 
Reservation. 

DATES:  This  rule  is  effective  January  8, 
1996.  Comments  are  requested  by  March 
8, 1996. 

ADDRESSES:  Forward  comments  to 
Washington  Headquarters  Services, 
Office  of  General  Counsel,  1155  Defense 
Pentagon  Room  1D197,  Washington,  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Brooke.  (703)  693-7374. 

SUPPLEMENTARY  INFORMATION:  The 
current  regulations  governing  conduct 
on  the  Pentagon  Reservation  were 
promulgated  following  the  transfer  of 
control  of  the  Pentagon  Reservation 
from  the  General  Services 
Administration  to  the  Department  of 
Defense.  Based  on  enforcement 
experience  gained  since  that  time,  the 
Department  of  Defense  now  seeks  to 
revise  those  regulations  to  ensure  their 
consistency  with  the  statutory  authority 
on  which  they  are  based,  and  to 
promote  the  safer,  more  efficient,  and 
more  secure  operation  of  the  Pentagon 
Reservation. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

This  rule  is  not  a  significant  rule  as 
defined  under  section  3(f)(1)  through 
3(f)(4)  of  Executive  Order  12866. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  those  entities  and  persons 
who  are  on  the  Pentagon  Reser\'ation. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Ch.  44) 

It  has  been  certified  that  this  rule  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  32  CFR  Parts  40b  and 
234 

Alcohol  abuse.  Drug  testing;  Federal 
buildings  and  facilities.  Security 
measures.  Traffic  regulations. 

Accordingly,  chapter  I  of  title  32  of 
the  Code  of  Federal  Regulations,  under 
the  authority  of  10  U.S.C.  301,  is 
amended  by  removing  part  40b  and 
adding  part  234  to  read  as  follows: 


=)42 
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PART  2:14.  -CONDUCT  ON  THE 

PE N"'  A  GON  t^  E  S E  c  '■,  .i  TiON 

234.1  Definitions. 

234.2  Applicability. 

234.3  State  law  applicable. 

234.4  Admission  to  property. 

234.5  Trespassing. 

234.6  Interfering  with  agency  functions. 

234.7  Disorderly  conduct. 

234.8  Preservation  of  property. 

234.9  Explosives. 

234.10  Weapons. 

234.11  Alcoholic  beverages  and  controlled 
substances. 

234.12  Restriction  on  animals. 

234.13  Soliciting,  vending,  and  debt 
collection. 

234.14  Posting  of  naaterials. 

234.15  Use  of  visual  recording  devices. 

234.16  Gambling. 

234.17  Vehicles  and  traffic  safety. 

234.18  Enforcement  of  parking  regulations. 

234.19  Penalties  and  effect  on  other  laws. 
Authority:  10  U.S.C.  131  and  2674(c).s 

3234.1     Definitions. 

As  used  in  this  part: 

Authorized  person.  An  employee  or 
agent  of  the  Defense  Protective  Sen^ice, 
or  any  other  Department  of  Defense 
employee  or  agent  who  has  delegated 
authority  to  enforce  the  provisions  of 
this  part. 

Firearm.  A  loaded  or  unloaded  pistol, 
rifle,  shotgun,  or  other  weapon  which  is 
designed  to,  or  may  be  readily  converted 
to,  expel  a  projectile  by  the  ignition  of 
a  propellant. 

Operator.  A  person  who  operates, 
drives,  controls,  otherwise  has  charge 
of,  or  is  in  actual  physical  control  of  a 
mechanical  mode  of  transportation  or 
any  other  mechanical  equipment. 

Pentagon  Reservation.  Area  of  land 
and  improvements  thereon,  located  in 
ArUngton.  Virginia,  on  which  the 
Pentagon  Office  Building.  Federal 
Building  Number  2,  the  Pentagon 
heating  and  sewage  treatment  plants, 
and  other  related  facilities  are  located, 
including  all  roadways,  walkways, 
waterways,  and  all  areas  designated  for 
the  parking  of  vehicles. 

Permit.  A  written  authorization  to 
engage  in  uses  or  activities  that  are 
otherwise  prohibited,  restricted,  or 
regulated. 

Possession.  Exercising  direct  physical 
control  or  dominion,  with  or  without 
ownership,  over  property. 

State  law.  The  applicable  and 
nonconflicting  laws,  statutes, 
regulations,  ordinances,  and  codes  of 
the  state(s)  and  other  political 
subdivision(s)  within  whose  exterior 
boimdaries  the  Pentagon  Reservation  or 
a  portion  thereof  is  located. 

Traffic.  Pedestrians,  ridden  or  herded 
animals,  vehicles,  and  other 


conveyances,  either  singly  or  together, 
while  using  any  road,  path,  street,  or 
other  thoroughfare  for  the  purposes  of 
travel. 

Vehicle.  Any  vehicle  that  is  self- 
propelled  or  designed  for  self- 
propulsion,  any  motorized  vehicle,  and 
any  vehicle  drawn  by  or  designed  to  be 
drawn  by  a  motor  vehicle,  including  any 
device  in,  upon,  or  by  which  any  person 
or  property  is  or  can  be  transported  or 
drawn  upon  a  highway,  hallway,  or 
pathway;  to  include  any  device  moved 
by  human  or  animal  power,  whether 
required  to  be  licensed  in  any  state  or 
otherwise. 

Weapons.  Any  firearm,  compressed 
gas,  or  spring-powered  pistol  or  rifle, 
bow  and  arrow,  crossbow,  blowgun, 
spear  gun,  hand-thrown  spear, 
slingshot,  initant  gas  device,  explosive 
device,  or  any  other  implement 
designed  to  discharge  missiles;  or  a 
weapon,  device,  instrument,  material,  or 
substance,  animate  or  inanimate,  that  is 
used  for  or  is  readily  capable  of,  causing 
death  or  serious  bodily  injury,  including 
any  weapon  the  possession  of  which  is 
prohibited  under  the  laws  of  the  state  in 
which  the  Pentagon  Reservation  or 
portion  thereof  is  located;  except  that 
such  term  does  not  include  a  pocket 
knife  with  a  blade  of  less  than  2  V2 
inches  in  length. 

§234.2    Applicability. 

The  provisions  of  this  part  apply  to  all 
areas,  lands,  and  waters  on  or  adjoining 
the  Pentagon  Reservation  and  under  the 
jurisdiction  of  the  United  States,  and  to 
all  persons  entering  in  or  on  the 
property.  They  supplement  those  penal 
provisions  of  Title  18,  United  States 
Code,  relating  to  crimes  and  criminal 
procedures  and  those  provisions  of  State 
law  that  are  federal  criminal  offenses  by 
virtue  of  the  Assimilative  Crimes  Act, 
18  U.S.C.  13. 

§  234.3    State  law  applicable. 

Unless  specifically  addressed  by 
regulations  in  this  part,  traffic  and  the 
use  of  vehicles  within  the  Pentagon 
Reservation  are  governed  by  State  law. 

§  234.4    Admission  to  property. 

(a)  Access  to  the  Pentagon  Reservation 
or  facilities  thereon  shall  be  restricted  in 
accordance  with  Department  of  Defense 
Administrative  Instruction  Number  30 ' 
in  order  to  ensure  the  orderly  and 
secure  conduct  of  Department  of 
Defense  business.  Admission  to 
facilities  or  restricted  areas  shall  be 


'  Forward  written  requests  for  copies  of  the 
document  to  the  Directorate  for  Freedom  of 
Information  and  Security  Review.  Rm  2C757, 
Pentagon.  Washington  DC  20301-1400. 


limited  to  employees  and  other  persons 
with  proper  authorization. 

(b)  All  persons  entering  or  upon  the 
Pentagon  Reservation  shall,  when 
required  and/or  requested,  display 
identification  to  authorized  persons. 

(c)  All  packages,  briefcases,  and  other  > 
containers  brought  into,  on,  or  being 
removed  from  facilities  or  restricted 
areas  on  the  Pentagon  Reservation  are 
subject  to  inspection  and  search  by 
authorized  persons.  Persons  entering  on 
facilities  or  restricted  areas  who  refuse 
to  permit  an  inspection  and  search  will 
be  denied  entry. 

(d)  Any  person  or  organization 
desiring  to  conduct  activities  anywhere 
on  the  Pentagon  Reservation  shall  file 
an  application  for  permit  with  the 
applicable  Building  Management  Office. 
Such  application  shall  be  made  on  a 
form  provided  by  the  Department  of 
Defense  and  shall  be  submitted  in  the 
manner  specified  by  the  Department  of 
Defense.  Violation  of  the  conditions  of 

a  permit  issued  in  accordance  with  this 
section  is  prohibited  and  may  result  in 
the  loss  of  access  to  the  Pentagon 
Reservation. 

§  234.5    Trespassing. 

(a)  Trespassing,  entering,  or  remaining 
in  or  upon  property  not  open  to  the 
public,  except  with  the  express 
invitation  or  consent  of  the  person  or 
persons  having  lawful  control  of  the 
property,  is  prohibited.  Failure  to  obey 
an  order  to  leave  under  paragraph  (b)  of 
this  section,  or  reentry  upon  property 
after  being  ordered  to  leave  or  not 
reenter  under  paragraph  (b)  of  this 
section,  is  also  prohibited. 

(b)  Any  person  who  violates  a 
Department  of  Defense  rule  or 
regulation  may  be  ordered  to  leave  the 
Pentagon  Reservation  by  an  authorized 
person.  A  violator's  reentry  may  also  be 
prohibited. 

§  234.6    Interfering  with  agency  functions. 
The  following  are  prohibited: 

(a)  Interference.  Threatening, 
resisting,  intimidating,  or  intentionally 
interfering  writh  a  government  employee 
or  agent  engaged  in  an  official  duty,  or 
on  account  of  the  performance  of  an 
official  duty. 

(b)  Violation  of  a  lawful  order 
Violating  the  lawful  order  of  a 
government  employee  or  agent 
authorized  to  maintain  order  and 
control  public  access  and  movement 
during  fire  fighting  operations,  search 
and  rescue  operations,  law  enforcement 
actions,  and  emergency  operations  that 
involve  a  threat  to  public  safety  or 
government  resources,  or  other  activities 
where  the  control  of  public  movement 
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and  activities  is  necessary  to  maintain 
order  and  public  health  or  safety. 

(c)  Fa7se  information.  Knowingly 
giving  a  false  or  fictitious  report  or  other 
false  information: 

(1)  To  an  authorized  person 
investigating  an  accident  or  violation  of 
law  or  regulation;  or 

(2)  On  an  application  for  a  permit. 

(d)  False  report.  Knowangly  giving  a 
false  report  for  the  purpose  of 
misleading  a  government  employee  or 
agent  in  the  conduct  of  official  duties, 
or  making  a  false  report  that  causes  a 
response  by  the  government  to  a 
fictitious  event. 

§234.7    Disorderly  conduct 

A  person  commits  disorderly  conduct 
when,  with  intent  to  cause  public  alarm, 
nuisance,  jeopardy,  or  violence,  or 
knowingly  or  recklessly  creating  a  risk 
thereof,  such  person  commits  any  of  the 
following  prohibited  acts: 

(a)  Engages  in  fighting  or  threatening, 
or  in  violent  behavior. 

(b)  Uses  language,  an  utterance,  or 
gesture,  or  engages  in  a  display  or  act 
that  is  obscene,  physically  threatening 
or  menacing,  or  done  in  a  manner  that 
is  hkely  to  inflict  injury  or  incite  an 
immediate  breach  of  the  peace. 

(c)  Makes  noise  that  is  unreasonable, 
considering  the  nature  and  purpose  of 
the  actor's  conduct,  location,  time  of 
day  or  night,  and  other  factors  that 
would  govern  the  conduct  of  a 
reasonably  prudent  person  under  the 
circumstances. 

(d)  Creates  or  maintains  a  hazardous 
or  physically  offensive  condition. 

(e)  Impedes  or  threatens  the  security 
of  persons  or  property,  or  which 
disrupts  the  performance  of  official 
duties  by  Department  of  Defense 
employees,  or  which  obstructs  the  use 
of  areas  such  as  entrances,  foyers, 
lobbies,  corridors,  concourses,  offices, 
elevators,  stairways,  roadways, 
driveways,  walkways,  or  parking  lots. 

§23-5  .S     P'eservation  of  properrv 

The  destruction  of.  or  damage  to, 
private  property  is  prohibited.  The 
creation  of  any  hazard  to  persons  or 
things,  the  throwing  of  articles  of  any 
kind  from  or  at  buildings  or  persons, 
improper  disposal  of  rubbish,  and  open 
fires  are  prohibited. 

§234.9    Explosives. 

(a)  Using,  possessing,  storing,  or 
transporting  explosives,  blasting  agents 
or  explosive  materials  is  prohibited, 
except  pursuant  to  the  terms  and 
conditions  of  a  permit  issued  by  the 
applicable  Building  Management  Office. 
When  permitted,  the  use,  possession, 
storage  and  transportation  shall  be  in 


accordance  with  applicable  Federal  and 
State  laws. 

fb)  Using  or  possessing  fireworks  or 
firecrackers  is- prohibited,  except  in 
designated  areas  under  such  conditions 
as  may  be  established  by  the.  applicable 
Building  Management  Office  or 
pursuant  to  the  terms  and  conditions  of 
a  permit  issued  by  the  applicable 
Building  Management  Office,  and  in 
accordance  with  applicable  State  law. 

(c)  Violation  of  the  conditions 
established  by  the  applicable  Building 
Management  Office  or  of  the  terms  and 
conditions  of  a  permit  issued  in 
accordance  with  this  section  is 
prohibited  and  may  result  in  the  loss  of 
access  to  the  Pentagon  Reservation. 

§234.10    Weapons. 

(a)  Except  as  otherwise  authorized 
under  this  section,  the  follovdng  are 
prohibited: 

(1)  Possessing  a  weapon. 

(2)  Carrying  a  weapon. 

(3)  Using  a  weapon. 

(b)  This  section  does  not  apply  to  any 
agency  or  Department  of  Defense 
component  that  has  received  prior 
written  approval  fi-om  the  Defense 
Protective  Service  to  carry,  transport,  or 
use  a  weapon  in  support  of  a  security  or 
law  enforcement  purpose  while  on  the 
Pentagon  Reservation. 

§  23-1  1  ■^      AiconO'iC  Devcaqesand 
coniroiled  substances. 

(^,  A.^oholic  beverages. 

The  use  of  alcoholic  beverages  or  the 
possession  of  an  open  container  of  an 
alcoholic  beverage  within  the  Pentagon 
Reservation  is  prohibited  unless 
authorized  by  the  Director,  Washington 
Headquarters  Services,  or  his  designee, 
or  the  Heads  of  the  MiHtary  Department, 
or  their  designees.  Written  notice  of 
such  authorizations  shall  be  provided  to 
the  Defense  Protective  Service. 

fb)  Controlled  substances. 

The  following  are  prohibited: 

(1)  The  delivery  of  a  controlled 
substance,  except  when  distribution  is 
made  by  a  Licensed  physician  or 
pharmacist  in  accordance  with 
applicable  law.  For  the  purposes  of  this 
paragraph,  deUvery  means  the  actual, 
attempted,  or  constructive  transfer  of  a 
controlled  substance. 

(2)  The  possession  of  a  controlled 
substance,  unless  such  substance  was 
obtained  by  the  possessor  directly  from, 
or  pursuant  to  a  valid  prescription  or 
order  by,  a  licensed  physician  or 
pharmacist,  or  as  othervdse  allowed  by 
Federal  or  State  law. 

(c)  Presence  on  the  Pentagon 
Reservation  when  imder  the  influence 
of  alcohol,  a  drug,  or  a  controlled 
substance  to  a  degree  that  may  endanger 


oneself  or  another  person,  or  damage 
property  is  prohibited. 

§  234.12    Restriction  on  animals. 

Animals,  except  guide  dogs  for 
persons  with  disabilities,  shall  not  be 
brought  upon  the  Pentagon  Reservation 
for  other  than  official  purposes. 

§  234. 1 3    Soliciting,  vending,  and  debt 
collection. 

Commercial  or  political  soliciting, 
vending  of  all  kinds,  displaying  or 
distributing  commercial  advertising, 
collecting  private  debts  or  soliciting 
alms  upon  the  Pentagon  Reservation  is 
prohibited.  This  does  not  apply  to: 

(a)  National  or  local  drives  for  funds 
for  welfare,  health,  or  other  purposes  as 
authorized  by  5  CFR  parts  110  and  950, 
Solicitation  of  Federal  Civilian  and 
Uniformed  Services  Personnel  for 
Contributions  to  Private  Voluntary 
Organizations,  issued  by  the  U.S.  Office 
of  Persormel  Management  under 
Executive  Order  12353,  3  CFR,  1982 
Comp.,  p.  139,  as  amended. 

(b)  Personal  notices  posted  on 
authorized  bulletin  boards,  and  in 
compliance  with  building  rules 
governing  the  use  of  such  authorized 
bulletin  boards,  advertising  to  sell  or 
rent  property  of  Pentagon  Reservation 
employees  or  their  immediate  families. 

(c)  Solicitation  of  labor  organization 
nifembership  or  dues  authorized  by  the 
Department  of  Defense  under  the  Qvil 
Service  Reform  Act  of  1978. 

(d)  Licensees,  or  their  agents  and 
employees,  with  respect  to  space 
licensed  for  their  use. 

(e)  Solicitations  conducted  by 
organizations  composed  of  civilian 
employees  of  the  Department  of  Defense 
or  members  of  the  uniformed  services 
among  their  ov^rn  members  for 
organizational  support  or  for  the  benefit 
of  welfare  funds  for  their  members,  after 
compliance  with  the  requirements  of 

§  234.4(d). 

§  234.14    Posting  of  materials 

Posting  or  affixing  materials,  such  as 
pamphlets,  handbills,  or  fliers  on  the 
Pentagon  Reservation  is  prohibited 
except  as  provided  by  §  234.13(b)  or 
when  conducted  as  part  of  activities 
approved  by  the  appHcable  Building 
Management  Office  under  §  234.4(d). 

§  234.15    Use  of  visual  recording  devices. 

The  use  of  cameras  or  other  visual 
recording  devices  in  restricted  areas  or 
in  internal  offices  must  be  approved  by 
the  Department  of  Defense  component 
occupying  the  space.  Photographs  for 
advertising  or  commercial  purposes  may 
only  be  taken  with  the  permission  of  the 
Office  of  the  Assistant  to  the  Secretary 
of  Defense  for  Public  Affairs. 
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§234.16    Gambling. 

L,ainbling  in  any  form,  or  the 
operation  of  gambling  devices,  is 
prohibited.  This  prohibition  shall  not 
apply  to  the  vending  or  exchange  of 
chances  by  licensed  blind  operators  of 
vending  facilities  for  any  lottery  set 
forth  in  a  State  law  and  authorized  by 
the  provisions  of  the  Randolph- 
Sheppard  Act  (20  U.S.C.  107  et  seq.]. 

§  234.1 7    VeMcles  and  traffic  safety. 

(a)  Open  container  of  alcoholic 
beverage. 

( 1 )  E^ch  person  within  a  vehicle  is 
responsible  for  complying  with  the 
provisions  of  this  section  that  pertain  to 
carrying  an  ojjen  container.  The 
operator  of  a  vehicle  is  the  person 
responsible  for  complying  with  the 
provisions  of  this  section  that  pertain  to 
the  storage  of  an  open  container. 

(2)  Carrying  or  storing  a  bottle,  can,  or 
other  receptacle  containing  an  alcoholic 
beverage  that  is  open  or  has  been 
opened,  or  whose  seal  is  broken,  or  the 
contents  of  which  have  been  pfirtially 
removed,  within  a  vehicle  on  the 
Pentagon  Reservation  is  prohibited. 

(3)  This  section  does  not  apply  to: 
(i)  An  open  container  stored  in  the 

trunk  of  a  vehicle  or,  if  a  vehicle  is  not 
equipped  with  a  trunk,  to  an  open 
container  stored  in  some  other  portion 
of  the  vehicle  designed  for  the  storage 
of  luggage  and  not  normally  occupied' 
by  or  readily  accessible  to  the  operator 
or  passengers:  or 

(ii)  An  open  container  stored  in  the 
living  quarters  of  a  motor  home  or 
camper. 

(4J  For  the  purpose  of  paragraph 
(a)(3)(i]  of  this  section,  a  utility 
compartment  or  glove  compartment  is 
deemed  to  be  readily  accessible  to  the 
operator  and  passengers  of  a  vehicle. 

(b)  Operating  under  the  influence  of 
alcohol,  drugs,  or  controlled  substances. 

(1)  Operating  or  being  in  actual 
physical  control  of  a  vehicle  is 
prohibited  while: 

(i)  Under  the  influence  of  alcohol,  a 
drug  or  drugs,  a  controlled  substance  or 
controlled  substances,  or  any 
combination  thereof,  to  a  degree  that 
renders  the  operator  incapable  of  safe 
operation;  or 

(ii)  The  alcohol  concentration  in  the 
operator's  blood  or  breath  is  0.08  gram 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.08  gram  or  more  of  alcohol 
per  210  Uters  of  breath.  Provided, 
however,  that  if  State  law  that  applies 
to  operating  a  vehicle  while  under  the 
influence  of  alcohol  estabUshes  more 
restrictive  limits  of  alcohol 
concentration  in  the  operator's  blood  or 
breath,  those  limits  supersede  the  limits 
specified  in  this  paragraph  (b). 


(2)  The  provisiuns  ul  paragraph  (b)(1) 
of  this  section  shall  also  apply  to  an 
operator  who  is  nr  has  been  legally 
entitled  to  use  alcohol  or  another  drug. 

(3)  Tests. 

(1)  At  the  request  or  direction  of  an 
authorized  person  who  has  probable 
cause  to  believe  that  an  operator  of  a 
vehicle  within  the  Pentagon  Reservation 
has  violated  a  provision  of  paragraph 
(b)(1)  of  this  section,  the  operator  shall 
submit  to  one  or  more  tests  of  the  blood, 
breath,  saliva,  or  urine  for  the  purpose 
of  determining  blood  alcohol,  drug,  and 
controlled  substance  content. 

(ii)  Refusal  by  an  operator  to  submit 
to  a  test  is  prohibited  euid  may  result  in 
detention  and  citation  by  an  authorized 
person.  Proof  of  refusal  may  be 
admissible  in  any  related  judicial 
proceeding. 

(iii)  Any  test  or  tests  for  the  presence 
of  alcohol,  drugs,  and  controlled 
substances  shall  be  determined  by  and 
administered  at  the  direction  of  an 
authorized  person. 

(iv)  Any  test  shall  be  conducted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliability  operated  by  personnel 
certified  in  its  use. 

(4)  Presumptive  levels. 

(i)  The  results  of  chemical  or  other 
quantitative  tests  are  intended  to 
supplement  the  elements  of  probable 
cause  used  as  the  basis  for  the  arrest  of 
an  operator  charged  with  a  violation  of 
this  section.  If  the  alcohol  concentration 
in  the  operator's  blood  or  breath  at  the 
time  of  the  testing  is  less  than  the 
alcohol  concentration  specified  in 
paragraph  (b)(l)(ii)  of  this  section,  this 
fact  does  not  give  rise  to  any 
presumption  that  the  operator  is  or  is 
not  under  the  influence  of  alcohol. 

(ii)  The  provisions  of  paragraph 
(b)(4)(i)  of  this  section  are  not  intended 
to  Limit  the  introduction  of  any  other 
competent  evidence  bearing  upon  the 
question  of  whether  the  operator,  at  the 
time  of  the  alleged  violation,  was  under 
the  influence  of  alcohol,  a  drug  or  drugs, 
or  a  controlled  substance  or  controlled 
substances,  or  any  combination  thereof. 

§234.18    Enforcement  o4  parking 
regulations. 

Parking  regulations  for  the  Pentagon 
Reservation  shall  be  enforced  in 
accordance  with  Department  of  Defense 
Administrative  Instruction  Number  88  ^ 
and  State  law.  A  vehicle  parked  in  any 
location  without  authorization,  or 
parked  contrary  to  the  directions  of 
posted  signs  or  markings,  shall  be 
subject  to  removal  at  the  owner's  risk 
and  expense,  in  addition  to  any 


'See  footnote  1  to  $ 234.4(a). 


fienalties  imposed.  The  Department  of 
Defense  assumes  no  responsibility  for 
the  payment  of  any  fees  or  costs  related 
to  such  removal  which  may  be  charged 
to  the  owner  of  the  vehicle  by  the 
towing  organization.  This  section  may 
be  supplemented  from  time  to  time  with 
the  approval  of  the  Director, 
Washington  Headquarters  Services,  or 
his  designee,  by  the  issuance  and 
posting  of  such  parking  directives  as 
may  be  required,  and  when  so  issued 
and  posted  such  directive  shall  have  the 
same  force  and  effect  as  if  made  a  part 
thereof. 

§  234.19    Penalties  and  effect  on  other 
laws. 

(a)  Whoever  shall  be  found  guilty  of 
willfully  violating  any  rule  or  regulation 
enumerated  in  this  part  is  subject  to  the 
penalties  imposed  by  Federal  law  for 
the  commission  of  a  Class  B 
misdemeanor  offense. 

(b)  Whoever  violates  any  rule  or 
regulation  enumerated  in  this  part  is 
hable  to  the  United  States  for  a  civil 
penalty  of  not  more  than  $1,000. 

(c)  Nothing  in  this  part  shall  be 
construed  to  abrogate  any  other  Federal 
laws. 

Dated:  January  3,  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Officer, 
Department  of  Defense. 
(PR  Doc.  96-202  Filed  1-5-96;  8:45  am) 
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DEPAP'^VENTOFTRANSPCP'^a'^lON 

Coast  Guard 

33  CFR  Part  165 

[CGD07-05-073] 

RIN211&-1AE84 

Regulated  Navigation  Area 
Regulations;  Fort  Pierce,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
estabhshing  a  temporary  regulated 
navigation  area  at  the  Peter  P.  Cobb 
bridge  in  Fort  Pierce,  Florida.  This 
regulated  navigation  area  is  needed  to 
protect  all  vessels  from  a  safety  hazard 
created  by  damage  to  the  Peter  P.  Cobb 
bridge  and  associated  debris  in  the 
surrounding  area.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Miami,  Florida. 
EFFECTIVE  DATES:  This  regulation  is 
effective  at  8  p.m.  on  December  27,  1995 
and  terminates  at  12  p.m.  on  February 
24,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 
BMC  J.L.  Belk,  USCG  Marine  Safety 
Office,  Miami,  Florida  at  (305)  536- 
5693. 

SUPPLEMENTARY  INFOPMATiON; 

Drafting  inturrridtion 

The  drafters  of  this  regulation  are 
BMC  J.L.  Belk,  Project  Officer,  USCG 
Marine  Safety  Office,  and  LTJG  J.  Diaz, 
Project  Attorney,  Seventh  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

At  approximately  4  p.m.  on  November 
7,  1995,  a  vessel  collided  with  the  east 
side  of  the  fender  system  of  the  Peter  P. 
Cobb  Bridge  (also  liiown  as  the  South 
Bridge)  on  the  Indian  River  South 
Section  at  Fort  Pierce,  Florida.  The 
center  section  of  the  east  fender  system 
was  destroyed  leaving  the  bridge 
support  piling  unprotected.  The 
concrete  pilings  of  the  center  section  of 
the  fender  system  extend  into  the 
channel,  creating  a  safety  hazard. 
Construction  crews  are  replacing  the 
fender  system  which  was  destroyed. 

A  regulated  navigation  area  has  been 
established  on  the  Indian  River  South 
Section  which  includes  the  area  under 
the  main  span  of  the  bridge  extending 
100  feet  either  side  of  the  bridge  within 
the  main  channel.  This  area  has  the 
following  restrictions  and  conditions  for 
vessel  traffic. 

All  baige  traffic  must  obtain 
permission  from  the  Captain  of  the  Port 
or  his  designated  representative  prior  to 
transiting.  Any  barges  allowed  to  transit 
the  zone  by  the  Captain  of  the  Port  will 
be  required  to  meet  the  followring 
conditions:  the  barge  must  be  assisted 
by  two  tugs  made  fast  fore  and  aft;  tugs 
must  be  of  adequate  horsepower  to  fully 
maneuver  the  barge;  and  the  zone  shall 
be  transited  by  barge  traffic  at  slack 
water  only.  All  other  vessel  traffic  shall 
stay  clear  of  the  damaged  section  of  the 
bridge  and  the  repair  work  underway. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to 
public  interest  because  immediate 
action  is  necessary  to  prevent  vessels 
from  colliding  with  the  bridge  support 
pilings,  causing  potential  danger  to  the 
public. 


Reguiaton,'  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Reguiaton,'  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
businesses  that  are  not  dominant  in 
their  field  and  that  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulator)'  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  under 
the  principles  and  criteria  contained  in 
executive  order  12612  and  has 
determined  that  the  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Section 
2.B.2.e(34)(g)  of  Commandant 
Instruction  M16475.1B  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation.  A 
categorical  exclusion  checklist  and 
categorical  exclusion  determination 


have  been  completed  and  are  available 
for  inspection  and  copying. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(waters),  Reporting  and  recordkeeping 
requirements,  Safety  measures, 
Waterways. 

Regulations 

For  the  reasons  set  out  in  the 
preamble  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  and 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T07-073  is 
added  to  read  as  follows: 

§  165.T07-073    Regulated  Navigation  Area; 
Indian  River  South  Section,  Peter  P.  Cobb 
Bridge,  Fort  Pierce,  FL. 

(a)  Location:  The  following  area  is  a 
regulated  navigation  area:  All  waters      ~ 
imder  the  main  bridge  span  extending 
100  feet  either  side  of  the  bridge  within 
the  main  channel. 

(b)  Regulations:  In  accordance  with 
general  regulations  in  §  165.11  of  this 
part,  no  vessel  may  operate  within  the 
regulated  navigation  area  contrary  to 
this  regulation.  All  barge  traffic  must 
obtain  permission  from  the  Captain  of 
the  Port  or  his  designated  representative 
prior  to  transiting.  Any  barges  allowed 
to  transit  the  zone  by  the  Captain  of  the 
Port  will  be  required  to  meet  the 
following  conditions:  the  barge  must  be 
assisted  by  two  tugs  made  fast  fore  and 
aft;  tugs  must  be  of  adequate 
horsepower  to  fully  maneuver  the  barge; 
and  the  zone  shall  be  transited  by  barge 
traffic  at  slack  water  only.  All  other 
vessel  traffic  shall  stay  clear  of  the 
damaged  section  of  the  bridge  and 
repair  work  underway.  The  Captain  of 
the  Port  will  notify  the  public  of 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz). 

(c)  Effective  dates:  This  section  is 
effective  at  8  p.m.  on  December  27.  1995 
and  terminates  at  12  p.m.  on  February 
24,  1996. 

Dated:  December  27, 1995. 
Roger  T.  Rufe,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  96-205  Filed  1-5-96;  8:45  am) 
BILUNG  COOE  4910-14-M 
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This  section  of  the  FEDERAL  REGISTER 
corrtains  not)ces  to  the  puble  of  the  proposed 
issuance  of  rules  and  regulations.  The 
ptirpcse  of  these  notices  is  tc  give  Interested 
persons  an  opportunrty  to  partiopate  in  the 
rule  making  pnof  to  ttie  adoption  of  the  final 
rules. 


OPfK:t  Of  PERSONNEL 

MANA3EMEN' 

5  C  = «  i^arts  330,  333,  and  335 
RIN  3206-AH2S 

Aqen :  y  Funding  for  Federal 

Erncoy^ert  Information 

AGENCY;  Office  of  Personnel 

Management. 

ACnOM:  Proposed  rule  with  request  for 

comments. 

s.  MMi^v:  The  Office  of  Personnel 
Mu..uj,;;ment  (OPM)  is  issuing  proposed 
regulations  requiring  each  agency  to  pay 
a  fee  for  its  share  of  the  cost  of 
providing  employment  information 
through  OPM  to  Federal  employees  and 
the  public.  The  regulations  implement  a 
permanent  statutory  provision  of  Public 
Law  104-52,  which  authorizes  OPM  to 
charge  fees  to  agencies  to  pay  the  cost 
of  providing  Federal  employment 
information  and  related  services. 
DATES:  Written  comments  will  be 
considered  if  received  on  or  before 
February  7.  1996. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Employment. 
Office  of  Personnel  Management,  Room 
6F08.  1900  E  Street,  NW.,  Washington. 
DC  20415  (FAX  202-606-5049). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Whitford  on  202-606-2525. 
TDD  202-606-0591.  or  FAX  202-606- 
5049. 

SUPPLEMENTARY  INFORMATION:  The 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act.  1996 
(Public  Law  104-52.  November  19. 
1995)  shifts  the  funding  for  the  Federal 
employment  information  function  from 
OPM  appropriations  to  a  combination  of 
OPM  appropriations  and  fees  for 
services  to  be  paid  by  agencies  into 
OPM's  revolving  fund.  Each  subsequent 
year  Congress  will  decide  how  much 
money  to  appropriate  directly  to  OPM 
for  this  function.  This  new  fmancial 
obligation  of  agencies  is  contained  in 


section  4  of  the  OPM  general  provisions, 
title  rV.  of  Public  Law  104-52. 

Providing  Employment  Information 

Agencies  are  subject  to  two  statutory 
requirements  that  require  public  notice 
for  competitive  examinations  and 
vacancies  in  the  competitive  service  and 
Senior  Executive  Service.  Under  both 
laws,  OPM  is  responsible  for  collecting 
and  disseminating  the  information. 

Under  5  U.S.C.  3327,  agehcies  must 
notify  OPM  of  (1)  competitive 
examinations  and  (2)  vacancies  in  the 
competitive  service  and  Senior 
Executive  Service  for  which  the  agency 
will  consider  applicants  from  outside 
the  Federal  service.  OPM's 
implementing  regulations  for  the 
competitive  service  are  in  5  CFR 
330.102  and  333.102  and  the  Senior 
Executive  Service,  in  §  317.501(b). 

Section  3327  requires  OPM  to  make 
information  available  to  State 
Employment  Service  offices  regarding 
competitive  examinations  conducted  by 
OPM  or  agencies  under  delegated 
examining  authority.  It  also  authorizes 
OPM  to  issue  regulations  under  which 
agencies  shall  notify  the  State 
Employment  Service  of  vacancies  for 
which  the  agency  seeks  applications 
from  persons  outside  the  Federal 
service.  Since  1989.  OPM  has  met  these 
statutory  requirements  through  regular 
electronic  reports  of  job  listings  in  the 
Federal  Employment  Information 
System  to  America's  Job  Bank,  a 
[Department  of  Labor  funded 
organization  that  disseminates  vacancy 
information  to  State  Employment 
Service  offices.  Agencies  need  take  no 
further  action. 

Under  5  U.S.C.  3330,  agencies  must 
notify  OPM  of  competitive  service  job 
announcements  open  to  applicants 
outside  an  agency's  own  workforce. 
OPM  is  required  to  make  this 
information  available  to  the  public. 
(This  requirement  was  previously  in  5 
U.S.C.  3329,  which  was  redesignated  as 
section  3330  by  Pubhc  Law  104-52.) 
OPM's  implementing  regulations  are  in 
5  CFR  335.105. 

Agencies  also  are  required  by  the 
Interagency  Career  Transition 
Assistance  Plan  for  Displaced 
Employees  in  5  CFR  part  330  to  notify 
OPM  of  vacancies  open  to  candidates 
outside  an  agency's  workforce.  OPM 
makes  this  information  available  to 
assist  displaced  employees  in  finding 
employment.  The  Plan  implemented,  in 


part,  the  President's  memorandum  of 
September  12.  1995.  entitled  "Career 
Transition  Assistance  for  Federal 
Employees." 

In  addition  to  carrying  out  the 
obligations  discussed  above,  OPM 
provides  employment  information  to 
support  outplacement  services  provided 
by  agency  career  transition  centers. 
OPM  also  responds  to  a  large  volume  of 
inquiries  from  the  public.  Federal 
employees.  Congressional  offices,  and 
others  on  a  broad  range  of  employment 
topics. 

Funding  Job  Information 

Previously,  Congress  provided  direct 
funding  to  OPM  to  carry  out 
employment  information  functions. 
However,  during  deliberations  on 
OPM's  FY  96  appropriations.  Congress 
concluded  that  individual  agencies 
should  fund  these  functions.  Congress 
reduced  OPM's  FY  96  funding  of  the 
employment  information  function  to 
only  32  percent  of  what  it  was  in  FY  95. 
Public  Law  104-52  adds  the  following 
new  subsection  to  redesignated  5  U.S.C. 
3330: 

"(f)  The  Office  may,  to  the  extent  it 
determines  appropriate,  charge  such 
fees  to  agencies  for  services  provided 
under  this  section  and  for  related 
Federal  employment  information.  The 
Office  shall  retain  such  fees  to  pay  the 
costs  of  providing  such  senices  and 
information." 

These  regulations  implement  the  new 
subsection  (f).  For  the  future.  OPM  will 
establish  a  working  group  of  the 
Interagency  Advisory  Group,  consisting 
of  officials  from  representative  agencies 
and  OPM,  to  review  the  level,  quality 
and  costs  of  information  services 
provided  and  make  recommendations 
for  improving  efficiency  and 
effectiveness.  All  agencies  will  have  the 
opportunity,  through  the  Interagency 
Advisory  Group,  to  discuss  and 
comment  on  recommendations  of  the 
working  group  prior  to  implementation. 

OPM  will  regularly  report  to  agencies 
the  information  it  collects  regarding 
customer  satisfaction  and  complaints. 
OPM  also  will  notify  each  agency 
annually  of  the  costs  of  the  services,  its 
obligation  and  of  payment  procedures. 

These  regulations  also  consolidate  the 
public  notice  requirements  for 
competitive  service  positions  in  parts 
330.  333,  and  335.  OPM  will  notify 
agencies  directly  of  the  information 
regarding  specific  announcements  to  be 


reported.  The  requirement  in  parts  330 
and  333  that  individual  agencies  notify 
the  State  Employment  Service  of 
vacancies  is  eliminated  since  OPM 
provides  this  report  on  behalf  of 
agencies.  Furthermore,  to  better  serve 
displaced  employees  and  the  public, 
OPM  recently  asked  agencies  to  provide 
electronic  files  of  vacancy 
announcements  to  OPM.  OPM  will 
make  these  available  directly  to  job 
seekers,  minimizing  the  number  of 
inquiries  to  agencies,  and  thus  reducing 
persormel  office  workload. 

Computation  of  Agency'  Fees  for  FY  96 

The  Federal  Employment  Information 
System  is  a  dynamic  data  base  of  job 
listings  emd  vacancy  announcements  as 
well  as  general  employment  information 
for  students,  veterans,  disabled  persons, 
and  others.  To  minimize  the  financial 
impact  of  the  new  law  on  agencies, 
OPM  has  already  reduced  or  eliminated 
several  services  previously  provided. 
These  included  live  operator  telephone 
service  and  face-to-face  counter  service 
at  Federal  Employment  Information 
Centers,  as  well  as  customized 
responses  to  written  inquiries.  Available 
services  now  include  access  to  three 
automated  data  bases: 

•  the  Career  America  Connection — a 
nationwide  phone  systein  with  access 
points  at  OPM  Service  Centers  and  the 
OPM  Staffing  Service  Center  in  Macon, 
GA. 

•  the  Federal  Job  Opportunities 
Board — an  electronic  bulletin  board 
with  access  for  individuals,  career 
transition  centers,  and  college 
placement  offices  through  modems  or 
Internet. 

•  touchscreen  computers  located  in 
OPM  offices.  Federal  office  buildings, 
and  other  locations. 

Job  seekers  can  read  or  download  job 
listings,  vacancy  announcements,  and 
application  materials,  or  they  can 
request  that  such  materials  be  mailed  or 
faxed  to  them.  The  system  is  accessible 
to  the  hearing  impaired,  and  OPM 
provides  large  print  or  Braille  versions 
for  the  visually  impaired.  OPM  also 
provides  limited  live  operator  service  on 
its  Career  America  Connection  lines  into 
the  Macon,  GA,  Staffing  Service  Center. 

This  level  of  employment  information 
is  the  minimum  we  must  provide  to 
fulfill  our  statutory  obligations.  This 
minimum  level  of  employment 
information  service  will  cost  $5.3 
million  in  FY  96  in  operating  and 
maintenance  costs.  OPM  has  already 
borne  the  costs  of  developing  the  system 
and  instaUing  the  technology. 

Congress  directed  that  OPM  share  the 
operating  and  maintenance  costs 
necessary  to  provide  this  service.  OPM 


has  been  appropriated  $2.5  million  for 
this  purpose  in  FY  96.  The  balance  is 
$2.8  million,  which  we  propose  to 
charge  to  agencies  as  authorized  by  Pub. 
L.  104-52. 

To  determine  a  fair  fee  structure,  we 
considered  all  who  benefit  from  this 
service.  Clearly  we  all  do. 

•  The  system  enables  OPM  and 
agencies  to  meet  the  public  notice 
requirements  of  an  open,  competitive 
merit  system  as  required  by  law. 

•  The  system  attracts  quality 
candidates  for  those  agencies  that  are 
recruiting,  and  provides  a  mechanism  to 
assist  agencies  in  achieving  a  diverse 
workforce.  It  provides  a  vital  link  to 
students  at  colleges  and  universities,  as 
well  as  to  counsellors  who  assist 
veterans  and  the  disabled. 

•  The  system  helps  surplus  and 
displaced  employees.  The  system 
provides  the  framework  for  the  career 
transition  programs  that  will  replace  the 
Interagency  Placement  Program. 

•  The  system  handles  over  6.5 
million  inquiries  a  year,  inquiries  that 
would  otherwise  go  to  individual 
agency  persoimel  offices. 

Because  all  agencies  benefit  from  this 
service  whether  or  not  they  are  actively 
recruiting,  OPM  has  proposed  to 
agencies  that  the  FY  96  fee  for 
employment  information  services  be 
based  on  each  agency's  proportionate 
share  of  the  Federal  competitive  service 
workforce.  The  employment  figures 
would  be  taken  from  OPM's  Central 
Personnel  Data  File  (CPDF)  as  of  March 
31.  1995,  and  would  include  all 
permanent  and  nonpermanent 
competitive  service  employees. 

OPM  proposed  to  include 
nonpermanent  employees  because  use 
of  temporary  and  term  employment  has 
increased  as  agencies  adjust  to  reduced 
funding  levels,  and  job  announcements 
for  nonpermanent  as  well  as  permanent 
emplovTnent  must  be  reported  to  OPM. 

We  proposed  to  count  employment  as 
of  March  31st  because  employment  on 
that  date  is  available  in  time  to  allow  for 
agency  planning  and  budgeting. 

After  considering  comments  on  this 
proposal,  OPM  will  issue  final 
regulations.  At  that  time,  we  will  begin 
to  collect  fees  for  FY  96.  Although  OPM 
recommends  that  agencies  be  billed  at 
the  agency  level  to  minimize  billing  and 
accounting,  OPM  will  accommodate 
agencies  as  much  as  possible,  such  as 
billing  at  the  sub-component  level  if  an 
agency  prefers. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


because  it  pertains  only  to  Federal 
agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordemce  with  Executive  Order  12866. 

List  of  Subjects 

5  CFR  Part  330 

Armed  forces  reserves.  Government 
employees. 

5  CFR  Parts  333  and  335 

Government  employees. 
U.S.  Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  330,  333,  and  335,  as 
follows: 

PART  330— RECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

1.  The  authority  citation  for  part  330 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301,  3302;  E.O. 
10577,  3  CFR,  1954-58  Comp.,  p.  218. 

Section  330.102  also  issued  under  5  U.S.Q 
3327  and  3330. 

Subpart  B  also  issued  under  5  U.S.C.  3315 
and  8151. 

Section  330.401  also  issued  under  5  U.S.Q 
3310. 

Subpart  H  also  issued  under  5  U.S.C. 
8337(h)  and  8457(b). 

Subpart  1  also  issued  under  sec.  4432  of 
Pub.  Law  102-484, 106  Stat  2720,  5  U.S.C. 
3301  note. 

2.  Section  330.102  is  revised,  to  read 
as  follows: 

§330.102    Federal  employment 
information. 

(a)  Vacancies  open  to  the  public. 

(1)  Notice  required,  (i)  Under  5  U.S.C. 
3327,  Federal  agencies  must  notify  OPM 
promptly  of: 

(A)  Open  competitive  examinations; 

(B)  Vacancies  in  the  competitive 
service  to  be  filled  under  direct  hire 
procedures  or  part  333  of  this  chapter; 
and 

(C)  Vacancies  in  the  Senior  Executive 
Service  for  which  the  agency  seeks 
applications  from  persons  outside  the 
Federal  service.  Also,  in  accordance 
with  §  317.501(b)(2)  of  this  chapter, 
agencies  must  notify  OPM  of  all  Senior 
Executive  Service  vacancies  to  be  filled 
by  initial  career  appointment. 

(ii)  OPM  v«ll  provide  this  information 
to  the  employment  offices  of  the  United 
States  Employment  Service. 

(2)  Agencies  covered.  Paragraph  (a)(1) 
of  this  section  applies  to: 
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(i)  The  executive  departments  listed  at 
5U.S.C.  101: 

(ii)  The  military  departments  listed  at 
5  U.S.C.  102: 

(iii)  Government  owned  corporations 
in  the  executive  branch  as  described  at 
5  U.S.C.  103; 

(iv)  Independent  establishments  in 
the  executive  branch  as  described  at  5 
U.S.C.  104,  including  the  Nuclear 
Regulatory  Commission;  and 

(v)  Government  Printing  Office. 

(b)  All  other  vacancies. 

(1)  Notice  required.  Under  5  U.S.C. 
3330.  OPM  must  maintain,  and  make 
available  to  the  public,  a  list  of  agency 
vacancy  announcements  for  positions  in 
the  competitive  service.  Under 

§  330.706  of  this  chapter,  agencies  must 
notify  OPM  of  competitive  service 
vacancies  for  which  an  agency  will 
accept  applications  &om  outside  an 
agency's  workforce.  Therefore,  agencies 
must  notify  OPM  promptly  of 
competitive  service  vacancies  to  be 
filled  for  more  than  90  days  from  among 
c\irrent  career  and  career-conditional 
employees,  reinstatement  eligibles,  and/ 
or  candidates  with  noncompetitive 
appointment  eligibility,  when  the 
agency  will  accept  applications  from 
individuals  outside  the  agency's  own 
work  force. 

(2)  Agencies  covered.  Except  for  any 
executive  agency  or  unit  thereof  whose 
principal  function  is  the  conduct  of 
foreign  intelligence  or 
counterintelligence  activities,  as 
determined  by  the  President,  paragraph 
(b)(l]  of  this  section  appUes  to: 

(i)  The  executive  departments  listed  at 
5  U.S.C.  101; 

(ii)  The  mihtary  departments  hsted  at 
5  U.S.C.  102; 

(iii)  Government  corporations  in  the 
executive  branch  as  described  at  5 
U.S.C.  103;  and 

(iv)  Independent  establishments  in 
the  executive  branch  as  described  at  5 
U.S.C.  104. 

(c)  Content.  Notice  to  OPM  of  job 
announcements  must  include  the 
position  title,  tenure,  location,  pay  plan 
and  grade  (or  pay  rate)  of  the  vacant 
position;  application  deadline;  and 
other  information  specified  by  OPM.  In 
addition,  agencies  shall  provide  OPM 
with  an  electronic  file  of  the  complete 
vacancy  announcement  or  recruiting 
bulletin,  which  must  include  the 
qualifications  required,  equal 
opportunity  provisions  and,  when 
applicable,  veterans'  preference 
provisions. 

(d)  Funding.  Under  5  U.S.C.  3330(f). 
OPM  is  authorized  to  charge  fees  to 
agencies  for  their  share  of  the  cost  of 
pro\iding  employment  information  to 
the  public  and  to  Federal  employees. 


OPM  will  work  with  agencies  to  review 
the  effectiveness  and  efficiency  of  the 
Federal  Employment  Information 
System  in  meeting  Federal  agency  and 
pubic  needs  and  identify  improvements 
to  the  system,  consistent  with  the 
minimum  level  of  service  and  statutory 
requirements.  Subsequently,  OPM  will 
annually  compute  the  cost  of  providing 
employment  information  and  notify 
each  agency  of  its  share,  along  with  a 
full  accounting  of  the  costs,  and 
payment  procedures. 

PART  33S-RECRUmMFN-"  iMD 
SELECTION  FOR  TEMP* -^-^  Y  AND 
TERM  APPOtNTMENTS  OUTSIDE  THE 
REGISTER 

3.  The  authority  citation  for  333  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302,  3327, 
3330;  E.G.  10577,  3  CFR  1954-5B  Comp.,  p. 
218:  §333.203  also  issued  under  5  U.S.C. 
1104. 

4.  Section  333.102  is  revised  to  read 
as  follows: 

$  333.102    Notic*  of  Job  announcements  to 
OPM. 

Under  5  U.S.C.  3327  and  3330. 
agencies  are  required  to  report  job 
announcements  to  OPM  when  recruiting 
outside  the  register.  This  requirement  is 
implemented  through  §  330.102  of  this 
chapter. 

PART  33S— PROMOTION  AND 
INTERNAL  PLACEMENT 

5.  The  authority  citation  for  part  335 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302,  3330:  E.O. 
10577.  3  CFR  1954-58  Comp.,  p.  218. 

6.  Section  335.105  is  revised  to  read 
as  follows: 

§  335.105    Notice  of  )ob  announcements  to 
OPM. 

Under  5  U.S.C.  3330,  agencies  are 
required  to  report  job  announcements  to 
OPM.  This  requirement  is  implemented 
through  §  330.102  of  this  chapter. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-45] 

Proposed  Amendment  of  Class  E 
Airspace;  Hanford,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Hanford,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  32 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instnunent  Flight  Rules  (IFR)  operations 
at  Hanford  Mimicipal  Airport.  Hanford. 
CA. 

DATES:  Comments  must  be  received  on 
or  before  February  15,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  95-AWP-45,  Air 
Traffic  Division.  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles, 
Cahfomia  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard. 
Lawndale.  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530.  Air 
Traffic  EMvision.  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (310)  725-6533. 

SUPPLf  MES'ARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  presently  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Airspace  Docket  No.  95- 
AWP-45."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  coniftients 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale. 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  vdll  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Class  E  airspace  area 
at  Hanford,  CA.  The  development  of 
GPS  SIAP  at  Hanford  Municipal  Airport 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  32  SIAP 
at  Hanford  Municipal  Airport,  Hanford, 
CA.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400. 9C  dated  August  17, 
1995,  and  effective  September  16,  1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  from  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administralion  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AVVTP  AZ  E5  Hanford,  CA  IRevised) 

Hanford  Municipal  Airport,  CA 

(lat.  36°19'07"N,  long.  119°37'44"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  5-mile  radius 

of  Hanford  Municipal  Airpwrt. 

***** 

Issued  in  Los  Angeles,  California,  on 
December  11.  1995. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

FR  Doc.  96-221  Filed  1-5-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-13] 

Proposed  Estabiishment  of  Class  E 
Airspace,  Hollister,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Hollister,  CA.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  31 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Hollister  Municipal  Airport,  Hollister. 
CA. 

DATES:  Comments  must  be  received  on 
or  before  February  15,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Svstem  Management  Branch, 
AWP-530,  Docket  No.  95-AWP-13,  Air 
Traffic  Division.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawoidale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator)',  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-13."  The  postcard  will  be  date/ 
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time  stamped  and  returned  to  the 
commenter.  Ail  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division,  at  15000 
Aviation  Boulevard.  Lawndale, 
Cahfomia  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch,  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles, 
Cahfomia  90009.  Conununications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  Class  E  airspace  area  at 
HoUister,  CA.  The  development  of 
AGPS  SIAP  at  HoUister  Municipal 
Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  31  SIAP  at  HoUister  Municipal 
Airport.  HoUister,  CA.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubUshed  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  IX3T 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.  O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16. 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feel  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5  HolUster,  CA  (New] 

HoUister  Municipal  Airport.  CA 

(lat.  36''53'36"N.  long.  121°24'37"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.2-niile 
radius  of  HoUister  Municipal  Airport  and 
within  2  miles  each  side  of  the  142°  bearing 
from  the  HoUister  Municipal  Airport 
extending  from  the  4.2-mile  radius  to  10 
miles  southeast  of  the  HoUister  Municipal 
Airport. 
•         •         *  •         • 

Issued  in  Los  Angeles.  California,  on 
December  13,  1995. 
Richard  R.  Lien, 

Manager.  Air  Traffic  Division.  Western-Pacific 
Region. 

[FR  Doc.  96-222  Filed  1-5-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-44] 

P' .■Dcse<:3  A'rer.annent  ot  Class  E 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SL 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Montague.  CA.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Siskiyou 
Coimty  Airport.  Montague,  CA. 
DATES:  Comments  must  be  received  on 
or  before  February  15,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch. 
AVVP-530.  Docket  No.  95-AWP-44,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007,  15000  Aviation  Boulevard. 
Lawndale,  CaUfomia  90261. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  at  the 
OfTice  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist.  System 
Management  Branch.  AWP-530.  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CaUfomia  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 


with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP— 44."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  15000 
Aviation  Boulevard,  Lawndale, 
CaUfomia  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CaUfomia  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Montague,  CA.  The  development  of  a 
runway  35  departure  procedure  at 
Siskiyou  County  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  departing 
the  Siskiyou  County  Airport,  Montague, 
CA.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9C  dated  August  17, 
1995,  and  effective  September  16,  1995, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

1  ist  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 

navieation  (air). 

Ihe  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§  71  1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  C\  t5  .Montague,  CA  (Revisedj 

Montague.  Siskiyou  County  Airport,  CA 
(lat,  41°46'53"N,  long.  122"'28'05"W) 

Montague  NDB 

(lat.  41''43'38"N,  long.  122°28'55"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.1-mile 
radius  of  Siskiyou  County  Airport.  That 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  9  miles  east  and  7 
miles  west  of  the  352°  bearings  from  the 
Montague  NDB.  extending  from  the 
Montague  NDB  to  32  miles  north  of  the 
Montague  NDB  and  within  8.3  miles  east  and 
5.2  miles  west  of  the  180°  bearing  trom  the 
Montague  NDB,  extending  from  the 
Montague  NDB  to  16.5  miles  south  of  the 
Montague  NDB. 


Issued  in  Los  Angeles,  California,  on 
December  11.  1995, 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division.  Western-Pacific 

Region. 

[FR  Doc.  96-223  Filed  1-5-96;  8:45  am] 

BILUNC  CODE  4910-13-M 


14  CFR  part  71 

[Airspace  Docket  No.  9&-AEA-14] 

Proposed  Establishment  of  Class  E 
Airspace;  Richlands,  VA 

AGENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at  Richlands, 
VA.  A  standard  instrument  approach 
procedure  (SIAP),  based  on  the  Global 
Positioning  System  (GPS),  has  been 
developed  for  Runway  (RWY)  25  at 
Tazewell  Coimty  Airport,  Richlands, 
VA.  The  intended  effect  of  this  proposal 
is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  25,  1996. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
System  Management  Branch,  AEA-530, 
Docket  No.  95-AEA-14  F.A.A.  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  Int'l  Airport,  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Intemational  Airport,  Jamaica,  NY 
11430 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
IntemaUonal  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interesed  parties  are  invited  to 
participate  in  this  proposed  mlemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 


!>=>2 
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Comjnents  that  pro  vide  ihe  [dctuai  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AEA-14".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

Ail  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summsuizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7. 
FA. A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
at  Richlands.  VA.  A  GPS  RWY  25  SIAP 
has  been  developed  for  Tazewell  County 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  accommodate 
this  SLAP  and  for  IFR  operations  at  the 
airport.  The  area  would  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  designations  for  airspace 
extending  upward  from  700  feet  above 
the  surface  are  published  in  Paragraph 


DUU5  ot  i  AA  UrUor  7400. 9C.  dateU 
August  17.  1995.  and  effective 
September  16,  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedunss  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  dated 
August  17,  1995,  and  effective 
September  16.  1995.  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  VA  E5  Richlands,  VA 

Tazewell  County  Airport.  VA 

(let.  37''03'49"  N,  long.  81''47'54"W) 
That  airspace  extending  upward  from  7CiO 

feet  above  the  surface  within  a  6-mile  radius 

of  Tazewell  County  Airport. 


Issued  in  Jamaica,  New  York,  on  December 
15,  1995. 
John  S.  Walker, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  96-224  Filed  1-5-96;  8:45  am] 

BILUNG  COOE  4910-13-M 


DPPiQTyp^jOFTHE  •""EASLRY 
Internal  Revenue  Service 


26  CFR  Part  1 
tEE-148-81] 


Rati  re  f 


Bonds 


agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Withdrawal  of  proposed 

regulations. 

summary:  This  document  withdraws 

proposed  regulations  relating  to 

retirement  bonds  as  part  of  the 

President's  Regulatory  Reinvention 

Initiative. 

DATES:  The  proposed  regulations  are 

withdrawn  January  8,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Bennet.  (202)  622-3926. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  the  President's  Regulatory 
Reinvention  Initiative,  the  Treasury 
Department  and  the  IRS  identified 
obsolete  regulations  that  relate  to  prior 
law.  provide  elections  for  prior  years,  or 
are  otherwise  outdated  due  to  changes 
in  the  underlying  statutory  provisions. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Withdrawal  of  Proposed  Amendments 
to  the  Regulations 

Accordingly,  under  the  authority  of 
26  U.S.C.  7805.  proposed  regulations 
§  1.409-l(b)(2)(i)  that  were  published  in 
the  Federal  Register  on  January  23, 
1984  (49  FR  2794)  are  withdrawn. 
Margaret  Milner  Richardson. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  96-165  Filed  1-5-96;  8:45  am) 

BILUNG  COOE  4S30-01-U 

Fiscal  Service 

31  CFR  Part  256 
RIN  1510-AA52 

'■'-ly'^H^'s  o'^aef  v...:c;rTien:s  And 
Private  He.:.e*  i:ts 

AGENCV:  Financial  Management  Service. 
Fiscal  Service.  Treasury. 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  rRvise 
the  regulations  which  govern  the 
procedures  for  payments  under 
Judgments  and  Private  Relief  Acts.  It 
specifically  addresses  the  procedures  for 
applying  for  payments,  and  clarifies  the 
payment  process.  These  revisions  are 
intended  to  provide  greater  clarity  and 
understanding  by  replacing  obsolete 
references  and  unnecessary 
requirements  with  current  references 
and  requirements. 

DATES:  Comments  must  be  submitted  on 
or  before  February  7,  1996. 

a:  CPESStS:  Comments  may  be 
addressed  to  Charles  F.  Schwan  III, 
Director,  Funds  Management  Division, 
Financial  Management  Service,  Room 
620D.  3700  East-West  Highway. 
Hyattsville.  MD  20782  or  by  FAX  to  the 
attention  of  Charles  Schwan  on  (202) 
874-8372. 

FOR  FURTHER  INFGRMAT  ON  CONTACT: 
Charles  F.  Schwan  III.  (202)  874-8380. 
Director,  Funds  Management  Division; 
or  Bemice  Mays.  (202)  874-8652, 
Accountant,  Credit  Accounting  Branch. 

SUPP.  EMEN'ADy  information: 

Rai.Kgruund 

The  proposed  revision  will  update  the 
procedure  for  making  claims.  This  will 
benefit  claimants  by  reducing  the 
requirements  that  must  be  followed  in 
order  to  receive  payment  on  judgments 
against  the  United  States.  This 
regulation  currently  sets  a  threshold  for 
judgment  claims  greater  than  $100,000 
and  judgment  claims  equal  to  or  less 
than  $100,000.  The  change  would 


eliminate  the  $100,000  threshold 
distinction  for  processing  a  claim. 

Rulemaking  Analysis 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  this  revision  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  This  change 
will  clarify  the  regulation. 

List  of  Subjects  in  31  CFR  Part  256 

Claims.  Administrative  practices  and 
procedures. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  256  is  proposed 
to  be  revised  to  read  as  follows; 

PART  256— PAYMENTS  UNDER 
JUDGMENTS  AND  PRIVATE  HtUEf 
ACTS 

Sec. 

256.1  Judgments  against  the  United  States. 

256.2  Payment  of  sums  appropriated  in 
private  relief  acts. 

Authority:  28  CSC.  2414:  31  V^C.   1304. 

§  256  1     Judgments  against  tne  united 
States. 

idj  Persons  securing  money  judgments 
against  the  United  States  in  the  U.S. 
Court  of  Federal  Claims  are  required  to 
file  original  transcripts  of  such 
judgments  with  the  Comptroller  General 
of  the  U.S.  General  Accounting  Office 
(GAO)  in  order  to  secure  payment.  In 
addition,  the  U.S.  Department  of  Justice 
submits  a  voucher  for  payment  with 
supporting  documents  to  the  GAO  on 


behalf  of  the  claimants.  The  GAO 
certifies  payment  on  a  Certificate  of 
Settlement  to  the  U.S.  Treasury 
Department,  Financial  Management 
Service  (FMS). 

(b)  For  persons  securing  money 
judgments  against  the  United  States  in 
the  U.S.  district  courts,  the  same 
procedures  as  described  in  paragraph  (a) 
of  this  section  apply,  except  that  all  of 
the  necessary  paperwork  is  forwarded 
directly  to  the  GAO  by  the  U.S. 
Department  of  Justice.  Neither  a  filing 
nor  a  request  for  payment  is  required 
fi-om  the  claimant  securing  a  judgment. 
The  GAO  verifies  that  the  voucher  is 
proper  for  payment  from  the  Judgment 
fund  and  transmits  a  certified  award  to 
FMS. 

(c)  Payment  is  made  to  the  claimant 
in  accordance  with  the  instructions  as 
stated  in  the  certified  award. 

§  256.2    Payment  of  sums  appropriated  in 
private  relief  acts. 

Persons  entitled  to  payment  of  sums 
appropriated  in  private  relief  acts 
should  make  application  for  payment  to 
the  Credit  Accounting  Branch.  Financial 
Management  Service,  Treasury 
Department,  Hyattsville,  MD  20782. 
Upon  receipt  of  an  application,  bearing 
the  signature  and  mailing  address  of  the 
beneficiary,  the  Credit  Accounting 
Branch  will  initiate  the  necessary 
review  of  the  applicable  private  law  and 
wall  effect  payment  in  accordance  with 
the  private  law. 

Dated:  November  22,  1995. 
Russell  0.  Morris, 
Commissioner. 

[FR  Doc.  96-161  Filed  1-5-96;  8:45  am) 
BILUNG  COOE  4810-35-0 
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Federal  Register 

Vol.  61.  No.  5 

Monday,  January  8.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  ckxuments  ottief  than  rules  or 
proposed  rutes  that  are  applicabie  to  the 
puWic.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  autfx)rity,  filing  of 
petitions  and  applications  and  agerxry 
statements  of  organization  and  furx:tior«  are 
examples  of  documents  appearing  in  this 
section. 


OE  r>  i  n  -  vE^fr  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
M'! 'a'v  p» 'Sonne*  Testing 

action;  No  ace. 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  February  1,  1996  and  from  8:30  a.m. 
to  4:30  p.m.  on  February  2,  1996.  The 
meeting  will  be  held  at  the  Hyatt 
Newporter.  1107  Jamboree  Road, 
Newport  Beach,  California  92660.  The 
purpose  of  the  meeting  is  to  review 
planned  changes  and  progress  in 
developing  paper-and-pencil  and 
computerized  enlistment  tests. 
Department  of  {Defense's  Student 
Testing  Program,  and  renorming  of  the 
tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy.  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy).  Room  2B271.  The  Pentagon. 
Washington.  DC  20301^000.  telephone 
(703)  697-9271.  no  later  than  January 
20.  1996. 

Dated:  January  3, 1996. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  96-203  Filed  1-5-96;  8:45  am] 

BILUNQ  COOC  SO0O-O4-M 


Department  of  the  Army 

i  -^H  Forces  Epidemiological  Board 
Af^tB.i,  Closed  Meeting 

agency:  Office  of  The  Surgeon  General, 

Army,  DoD, 

action:  Notice  of  closed  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2>  of  Public  Uw  92-463,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
Disease  Control  Subcommittee  Meeting. 
The  meeting  will  be  held  from  1130  to 
1500,  Friday,  February  9,  1996.  The 
purpose  of  the  meeting  is  to  discuss 
infectious  disease  issues  relevant  to  the 
Bosnian  deployment.  The  meeting 
location  will  bie  Skyline  Six,  5109 
Leesburg  Pike,  Room  667,  Falls  Church, 
Virginia  22041-3258.  This  meeting  will 
be  closed  to  the  public  in  accordance 
with  Section  552b(c)  of  title  5.  U.S.C, 
specifically  subparagraph  (1)  thereof 
and  title  5,  U.S.C,  appendix  1, 
subsection  10(d). 

FOR  FURTHER  INFORMATION  CONTACT: 
COL  Vicky  Fogelman,  AFEB,  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike.  Room  667,  Falls 
Church,  Virginia  22041-3258.  (703) 
681-8012/3. 

SUPPLEMENTARY  INFORMATION:  None. 
Juanita  H.  Maberry, 
Alternate.  Armv  Federal  Register  Liaison 
Officer. 
(FR  Doc.  96-190  Filed  1-5-96;  8:45  am] 

BILUNG  CODE  371(MM-M 


Corps  of  Engineers 

Intent  to  Prepare  a  Joint  Draft 
Environmental  Impact  Statement  (EIS)/ 
Environmental  Impact  Report  (EIR)  for 
South  Sacramento  County  Streams 
Investigation,  California 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Sacramento  District,  PoD. 
ACTION:  Notice  of  intent. 

The  U.S.  Army  Corps  of  Engineers 
(Corps),  lead  agency  under  the  National 
Environmental  Policy  Act,  and  the 
Sacramento  Area  Flood  Control  Agency 
(SAFCA).  lead  agency  under  the 
CaUfomia  Environmental  Quality  Act. 
intend  to  prepare  a  joint  document  to 
evaluate  the  environmental  effects  of 
proposed  flood  protection  for  the 
southern  part  of  the  City  and  County  of 
Sacramento.  The  Corps  and  SAFCA  are 
working  with  the  City  and  County  of 
Sacramento  to  jointly  provide  this 
protection. 

SUMMARY:  This  investigation  will 
identify  and  evaluate  potential  measures 
to  provide  additional  flood  protection 


for  the  180-square  mile  study  area, 
which  includes  Morrison  and  Laguna 
Creeks  and  their  tributaries,  and  the 
flood  prone  areas  associated  with  the 
Beach-Stone  Lakes  system.  Measures 
will  include  channel  improvements, 
levee  raising,  and  levee  reconstruction 
and  extension  at  various  locations 
within  the  study  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIR/EIS  should  be  directed  to 
Ms.  Jane  Rinck.  Environmental 
Resources  Branch,  U.S.  Army  Corps  of 
Engineers.  1325  J  Street.  Sacramento. 
Cahfomia  95814-2922,  telephone  (916) 
557-6715.  All  persons  interested  in 
receiving  the  draft  document  should 
contact  Ms.  Trina  Farris.  telephone 
(916)  557-6777. 
SUPPLEMENTARY  INFORMATION: 

1.  Project  Location: 

The  project  area  is  located  in  south 
Sacramento  County.  California,  and 
includes  a  populated  area  in  the 
southern  portion  of  the  City  and  County 
of  Sacramento.  The  study  area 
encompasses  a  180-square  mile  drainage 
basin.  The  upper  part  of  the  basin  is 
sloped  and  is  drained  by  Morrison  and 
Laguna  Creeks  and  their  tributaries. 
Morrison  Creek  then  flows  into  the 
lower  basin,  called  the  Beach-Stone 
Lakes  area.  Streams  with  10-year  flows 
great  enough  to  qualify  for  Corps 
involvement  are  Morrison,  Elder, 
Unionhouse,  and  Lagiuia  Creeks. 

2.  Proposed  Action  and  Alternatives: 

The  Corps  and  SAFCA,  the  non- 
Federal  sponsor,  are  conducting  a 
feasibility  investigation  to  identify  and 
evaluate  alternative  measures  to  provide 
additional  flood  protection  to  the 
southern  part  of  the  City  and  County  of 
Sacramento. 

The  feasibility  report  and  EIS/EIR  will 
include  the  alternatives  emalyzed  in  the 
1994  reconnaissance  report  and  carried 
forward  for  analysis  in  the  feasibility 
phase  along  with  any  feasible 
alternatives  resulting  from  public 
scoping  and  coordination.  These 
alternatives  include  the  no-action 
alternative  and  the  following  flood 
control  plans:  (1)  Nonstructural 
measures;  (2)  channel  improvements  on 
Morrison,  Elder,  Unionhouse,  and 
Laguna  Creeks;  and  (3)  levee  raising  and 
reconstruction  on  Morrison,  Elder, 
Unionhouse,  and  Laguna  Creeks.  The 


reconnaissance  report  also  considered 
upstream  detention  basins  but  it  was 
determined  that  detention  was  not  an 
economically  effective  means  of  flood 
control.  The  EIS/EIR  will  also  address 
environmental  mitigation  and  evaluate 
potential  restoration  and  enhancement 
opportunities. 

3.  Environmental  Consequences: 

The  lead  agencies  have  identified 
potential  environmental  effects  of  the 
proposed  action  in  the  following  areas: 

•  Aquatic,  wetland,  and  riparian 
habitats. 

•  Fish  and  wildlife  populations. 

•  Esthetics,  recreation  opportunity  and 
use. 

•  Construction-related  traffic,  air 
quality,  and  noise. 

•  Water  quality. 

•  Cultural  resources. 

•  Threatened  and  endangered  species. 
The  EIS/EIR  will  evaluate  the  effects 

on  these  areas  and  any  other  potentially 
significant  effects  identified  in  the 
scoping  process.  The  no-action 
alternative  (no  Federal  action  to 
improve  flood  protection)  will  be  the 
baseline  for  evaluating  effects  of  the 
proposed  action  and  other  alternatives. 

4.  Schedule:  The  draft  EIS/EIR  is 
scheduled  to  be  distributed  for  public 
review  and  comment  in  1997. 
John  N.  Reese, 
Col,  EN,  Commanding. 
(FR  Doc.  96-182  Filed  1-5-96:  8:45  am) 
BILUNG  CODE  37ia-EZ-M 


Corps  o'  Engineers 

"ten!  to  Prepare  a  Draft  Supplemental 

Revisea  Environmental  Impact 
Statement  tor  a  P'^oposed  Sauquoit 
Creek  at  Whitesboro,  New  York  Flood 

Co'^trO'  Proiect 

AGENCY:  U.i>.  Army  Corps  of  Engineers, 
New  York  District. 
ACTION:  Notice  of  Intent. 

SUMMARY:  Description  of  Proposed 
Action.  The  New  York  District  office  of 
the  Corps  of  Engineers  proposes  to 
provide  flood  protection  for  the  town  of 
Whitestown  through  modification  of 
Sauquoit  Creek  and  construction  of  a 
high-flow  diversion  channel.  The  Corps 
has  identified  a  history  of  frequent  and 
serious  flooding  along  the  Sauquoit 
Creek  in  the  town  of  Whitestown.  The 
flooding  is  caused  by  both  fluvial  and 
ice-jam  related  events.  The  project 
extends  from  the  entrance  ramp  to  5A 
to  the  confluence  of  Sauquoit  Creek 
with  the  Mohawk  River.  The  total  length 
of  the  channel  modification  is 
approximately  1  mile  ending  in  a  3,200- 


foot,  high-flow  diversion  channel.  The 
high-flow  diversion  channel  will  take 
the  place  of  widening  and  deepening 
the  last  1750  feet  of  Sauquoit  Creek 
prior  to  its  confluence  vdth  the  Mohawk 
River,  an  undeveloped,  well  vegetated 
reach.  The  diversion  channel  allows 
water  and  ice,  backed  up  from  jams  in 
the  meandering  existing  channel 
downstream  of  the  project,  to  flow  out 
of  the  damage  areas.  Under  non-flood 
conditions,  the  diversion  would  carry 
no  flow  and  low  flows  would  continue 
to  flow  down  the  exciting  Sauquoit 
Creek  channel.  The  plan  prevents 
damages  from  fluvial  events  up  to  the 
25-year  level  and  from  ice  jam  events  up 
to  the  8-year  level.  For  combined 
conditions,  the  level  of  protection  is 
estimated  to  be  5-year. 
FOR  FURTHER  INFORMATION  CONTACT: 
Project  Manager,  Joseph  Redican 
(ATTN:  CENAN-PI^FF)  at  (212)  264- 
1060  or  EIS  Coordinator,  Karen 
Vanderwall  (ATTN:  CENAN-PL-ES)  at 
(212)  264-1275,  New  York  District 
Corps  of  Engineers,  26  Federal  Plaza, 
New  York.  NY  10278-0090. 

SUPPLEMENTARY    NfCRMATION: 

1 .  Reasonable  Aitcrnatives 

Various  alternative  flood  control 
designs  were  considered  prior  to  the 
development  of  the  original  1986  EIS. 
The  preferred  design  from  a  flood 
control  perspective  included  widening 
and  deepening  of  the  Sauquoit  Creek 
from  the  Oriskany  Boulevard  bridge  to 
its  confluence  with  the  Mohawk  River. 
Based  on  environmental  concerns 
expressed  at  that  time,  a  design 
alternative  that  reduced  environmental 
impacts  was  chosen.  The  final 
recommended  design  includes  a  high- 
flow  diversion  channel  in  the  lowest 
3,200  feet  of  the  project  nuining  parallel 
to  Sauquoit  Creek.  This  diversion 
channel  takes  the  place  of  modifying 
high  quality  stream  habitat  that  exists  in 
the  lower  reaches  of  the  project  area. 

2.  Scopint:  Process 

a.  Public  Involvement.  A  full  scale 
scoping  process  was  conducted  for  the 
original  EIS  including  3  coordination 
meetings  with  local  agencies  and  a  town 
meeting  attended  by  150  people.  A 
notice  of  intent  and  the  draft  EIS  were 
filed  in  the  Federal  Register  after  which 
comments  were  received  from  the 
following  agencies:  U.S.  Fish  and 
Wildlife  Service,  National  Oceanic  and 
Atmospheric  Administration,  U.S.  Soil 
Conservation  Service,  U.S. 
Environmental  Protection  Agency,  U.S. 
Department  of  Housing  and  Urban 
Development,  Advisory  Council  On 
Historic  Preservation,  New  York  State 


Office  of  Parks  Recreation  and  Historic 
Preservation,  New  York  State 
Department  of  Environmental 
Conservation,  New  York  Governors 
Office,  and  Oneida  County 
Environmental  Management  Council. 
Any  interested  party  is  encouraged  to 
comment  on  the  supplemental  draft  EIS 
when  a  notice  of  availability  is 
published  in  the  Federal  Register. 

b.  Significant  Issues  Requiring  In- 
depth  Analysis.  This  office  intends  to 
develop  a  draft  supplemental 
environmental  impact  statement  to 
amend  an  original  statement  completed 
in  June,  1986.  This  action  is  needed  to 
re-assess  the  impacts  resulting  from  the 
flood  control  project  in  order  to  comply 
with  current  federal  and  state 
regulations  and  policies.  In  addition, 
current  habitat  restoration  techniques 
can  be  utilized. 

3.  Significant  Issues 

The  Significant  issues  to  be  addressed 
include: 

a.  Wetland  mitigation, 

b.  In-stream  and  stream  bank  habitat 
restoration. 

c.  Re-vegetation  of  stream  banks  and 
channel  diversion,  and 

d.  Incorporation  of  bioengineering 
techniques  along  stream  banks. 

4.  Scoping  Meeting 

Scoping  meeting  will  not  be  held. 
Several  scoping  meetings  were  held  at 
the  time  of  the  original  environmental 
assessment  for  this  project  and 
significant  environmental  issues  related 
to  the  project  were  identified.  The 
project  design  has  not  been  changed, 
therefore,  a  scoping  meeting  will  not 
take  place. 

5.  Estimated  Date  of  Statement 
Availability 

February  5,  1996. 
Juanita  H.  Maberry. 

Alternate,  Army  Federal  Register  Liaison 
Officer:  » 

[FR  Doc.  96-191  Filed  1-5-96;  8:45  am] 
BILUNG  CODE  3710-06-M 


^ter  .'  \' 


Monday.  January  8.  1996  /  Notices 


Federal  Register  /   Vol.  61.  No    5  /  Monday,  January  8,  1996  /  Notices 


557 


)  .th 


Federal   Regis 


Monday,  January  8,  1996  /  Notices 


)  c  P  A  ; 


ME  NT  OF  ENERGY 


Fecerai  Energy  Regulatory 

Commission 

(Project  No.  2315-002,  South  Carolina; 
Project  Nos.  2332-003  and  2331-002,  North 
Carolina  and  South  Carolina] 

South  Carolina  Electric  and  Gas 
Company  and  Duke  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

January  2. 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  new  licenses  for  the 
following  three  existing  hydroelectric 
Projects,  all  of  which  are  located  on  the 
Broad  River  in  South  Carolina:  (1)  The 
Neal  Shoals  Project  (No.  2315-002). 
located  In  Chester  and  Union  Counties, 
near  Carlisle.  SC;  (2)  the  Ninety-Nine 
Islands  Project  (No.  2331-002).  located 
in  Cherokee  Coimty  near  Gaffney.  SC; 
and  (3)  the  Gaston  Shoals  Project  (No. 
2332-003).  located  in  Cherokee  County, 
South  Carolina  and  Cleveland  County. 
North  Carolina  near  Gaffney.  SC.  The 
Commission  has  prepared  a  final 
Multiple  Project  Environmental 
Assessment  (EA)  covering  all  three 
projects.  The  final  EA  contains  the 
Commission  staffs  analysis  of  the 
existing  and  potential  future 
environmental  impacts  of  the  projects 
and  has  concluded  that  licensing  the 
projects,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Room. 
Room  2A.  of  the  Commission's  offices  at 
888  First  Street  NE..  Washington.  DC 
20426. 

Lois  D.  Cashell, 
Secretary 
[PR  Doc  96-195  Filed  1-5-96:  8:45  ami 

BILLING  CODC  6717-01-M 


[Project  No.  459-073  Missouri] 

Union  Electric  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

January  2. 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 


Commission's  Regulations,  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  an  application  for  dredging  on 
the  Lake  of  the  Ozarks  at  the  Osage 
Project.  The  applicant  proposes  to 
excavate  approximately  1,900  cubic 
yards  of  material  for  a  boat  ramp,  a  boat 
tum-around  area,  and  a  boat  access 
channel.  The  applicant  also  proposes  to 
construct  a  small  protective  berm 
around  the  lakeward  edge  of  the 
excavation  sites.  The  excavation  will 
occur  on  project  lands  and  waters  in 
Morgan  County,  Missouri.  The  primary 
purpose  of  the  excavation  activity  is  to 
provide  boat  access  to  project  waters  for 
private  recreational  use.  The  staff 
prepared  an  Environmental  Assessment 
(EA)  for  the  action.  In  the  EA,  staff 
concludes  that  approval  of  the  non- 
project  use  of  project  lands  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashell. 
Secretary 
|FR  Doc.  96-194  Filed  1-5-96:  8:45  am] 

BILLING  CODE  6717-01-M 


[DocKet  No.  ER9e-72-000] 
PaclfiCorp;  Notice  of  Filing 

January  2, 1996. 

Take  notice  that  on  November  30, 
1995,  PacifiCorp  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  10.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  96-193  Filed  1-5-96:  8:45  am] 

BILUNG  CODE  6717-OI^M 


FEDERAL  RESERVE  SYSTEM 

First  Financial  Bancorp,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Februarv 
1,  1996. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  First  Financial  Bancorp,  Hamilton, 
Ohio;  to  merge  with  F&M  Bancorp, 
Rochester.  Indiana,  and  thereby 
indirectly  acquire  Farmers  &  Merchants 
Bank.  Rochester.  Indiana. 

2.  FirstMerit  Corporation,  Akron, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  FirstMerit  Trust 
Company.  N.A..  Naples,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  LP',  Inc.,  Holdrege,  Nebraska;  to 
acquire  .20  percent  of  the  voting  shares 
of  First  Holdrege  Bancshares.  Inc., 
Holdrege.  Nebraska,  and  thereby 
indirectly  acquire  shares  of  First 
National  Bank  of  Holdrege,  Holdrege, 
Nebraska. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  CTlifomia 
94105: 

1.  California  Community  Bancshares 
Corporation,  Vacaville,  California;  to 
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become  a  bank  holding  company  by 
acquiring  Continental  Pacific  Bank, 
Vacaville,  California.  Comments  on  this 
application  must  be  received  by  January 
22, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  2,  1996. 

JennifBr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-185  Filed  1-5-96;  8:45  am] 

BILUNG  COD€  6210-01-F 


i^TSt  Union  Corporation,  etai.; 
Acquisitions  o*  Companies  Engaged  in 
Per-nissibie  Nonbanking  Activities 

1  iie  uigaiiizations  listed  in  this  notice 
have  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  22,  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 


Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1   First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  Society  First 
Federal  Savings  Bank.  Fort  Myers, 
Florida,  and  thereby  engage  in  operating 
a  savings  association,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of^Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pinellas  Bancshares  Corpomtion, 
St.  Petersburg,  Florida;  to  acquire 
Eickhoff,  Pieper  &  Willoughby,  Inc., 
Tampa,  Florida,  and  thereby  engage  in 
providing  investment  or  financial 
advice,  pursuant  to  §  225.25(b)(4)(iii)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  2,  1996. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  96-186  Filed  1-5-96;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service 

Notice  of  intent  To  Prepare  ar 
Environmental  Impaci  Statement  for  a 
Proposed  U.S.  Courthouse  ana  Ff-deral 
Building  in  Las  Vegas,  NV 

I'ursuant  to  the  Council  of 
Environmental  Quality  Regulations  (40 
Code  of  Federal  Regulations  1500-1508) 
implementing  procedural  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA).  the  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  an  Environmental  Impact 
Statement  (EIS)  shall  be  prepared  for  the 
constniction  of  a  new  415,000-gross- 
square  foot  Federal  Building-U.S. 
Courthouse  (FB-CT)  to  be  located 
within  the  Central  Business  Area  (CBA) 
of  the  city  of  Las  Vegas,  Nevada.  The 
proposed  site  encompasses  about  6 
acres  and  is  owned  by  the  city  of  Las 
Vegas.  The  proposed  site  is  boimded  by 
Bridger  Avenue  on  the  north,  Clark 
Avenue  on  the  south.  Las  Vegas 
Boulevard  on  the  west,  and  6th  Street 
on  the  east.  The  EIS  shall  examine  three 
project  alternatives.  Specific  alternatives 
to  be  evaluated  shall  include:  (1) 
construction  of  the  FB-CT  on  the  3.5- 
acre  Fifth  Street  School  site,  a  property 
hsted  on  the  National  Register  of 
Historic  Places  located  at  400  Las  Vegas 
Boulevard;  (2)  construction  of  the  FB- 
CT  on  an  8.3-acre  portion  of  the  county- 
owned  railroad  yard  at  the  end  of 
Bonneville  Street  between  Main  Street, 
Interstate  15,  U.S.  Highway  95  and 


Charleston  Boulevard;  and  (3)  no  action 
or  continued  use  of  the  existing  Federal 
buildings  and  U.S.  Courthouse. 

GSA  invites  interested  individuals, 
organizations,  and  Federal,  State  and 
local  agencies  to  participate  in  defining 
the  reasonable  alternatives  to  be 
evaluated  in  the  EIS  and  in  identifying 
any  significant  social,  economic,  or 
envirorunental  issues  related  to  the 
alternatives.  Scoping  will  be 
accomplished  by  correspondence  and 
through  a  public  meeting.  The  meeting 
is  scheduled  for  Thursday,  January  11, 
1996.  from  4  p.m.  to  7  p.m.,  at  the  Clark 
County  Regional  Center.  505  South 
Grand  Central  Parkway,  Pueblo  Room 
{1st  Floor).  Las  Vegas.  Nevada. 
Comments  received  during  the  meeting 
will  be  made  a  part  of  the  administrative 
record  for  the  EIS  and  will  be  evaluated 
as  part  of  the  scoping  process. 

Written  comments  on  the  scope  of 
alternatives  and  potential  impacts  may 
be  addressed  to  Mr.  John  Garvey,  GSA 
Portfolio  Management  (9PT).  Public 
Buildings  Service,  525  Market  Street, 
San  Francisco,  California  94105. 
Comments  should  be  sent  to  GSA  by 
January  22,  1996. 

A  Draft  EIS  will  be  prepared  based 
upon  the  scoping  efforts.  After  its 
publication,  the  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment.  A  final  EIS  will  be 
prepared  that  addresses  the  comments 
on  the  Draft  EIS. 

If  a  sign  language  interpreter,  assistive 
listening  device,  or  aids  for  a  visual 
impairment  are  required  please 
telephone  Mr.  John  Garvey  at  (415)  744-. 
8113  within  five  days  of  the  meeting. 

Dated:  December  27, 1995. 
Aki  K.  Nakao, 

Depu  ty  Regional  A  dministrator  (9 A). 
[FR  Doc.  96-183  Filed  1-5-96;  8:45  ami 
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Food  and  Drug  Administration 

ProQ-a?^  Announcement  Number  FDA- 
CFSAN  96.1  Cooperative  Agreement 
for  Shellfish  and  Seafood  Safety 
Assistance  Project;  Availability  of 
Funds  for  Fiscal  Year  1996 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN), 
Office  of  Seafood  (OS),  is  annoimcing  its 
intention  to  award,  noncompetitively,  a 
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cooperative  agreement  to  the  Interstate 
Shellfish  Sanitation  Conference  (ISSC) 
in  the  amount  of  $150,000  for  the  first 
year.  An  additional  4  years  of  support 
are  available,  depending  upon  the 
availabihty  of  Federal  funds  and 
successful  performance.  This  effort, 
authorized  by  the  Public  Health  Service 
Act,  will  enhance  FDA's  molluscan 
shellfish  sanitation  program  and 
provide  the  public  greater  assurance  of 
the  quality  and  safety  of  these  products. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Robert  L.  Robms.  Office  of  Facilities, 
Acquisitions,  and  Central  Services 
(HFA-522),  Food  and  Drug 
Administration,  Park  Bldg.,  rm.  340, 
5600  Fishers  Lane,  Rockville,  MD 
20857,301-443-6170. 

Regarding  the  programmatic  aspects 
of  this  program  contact:  Paul  W. 
DiStefano,  Office  of  Seafood,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-417)^  200  C  St.  SW.,  Washington. 
DC  20204.  202-^18-3177. 
SUPPtEMENTARY  INFORMATION:  This 
project  is  authorized  under  section  301 
of  the  Public  Health  Service  Act  (42 
U.S.C.  241).  This  activity  is  generally 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  at  93.103.  This 
application  is  not  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (45  CFR  part  100). 

Tnis  project  will  enhance  both  the 
effectiveness  and  uniformity  of  the 
molluscan  shellfish  program  by:  (1) 
Improving  the  flow  of  information 
between  Federal  and  State  regulatory 
agencies,  industry,  and  the  consumer; 
and  (2)  strengthening  State  activities  by 
providing  assistance  in  such  areas  as 
procedural  and  policy  guidance, 
technical  training,  research,  consumer 
education,  and  the  assurance  of 
conformity  to  the  National  Shellfish 
Sanitation  Program  (NSSP). 

I.  Restricted  Eligibility 

The  Commissioner  of  the  Food  and 
Drug  Administration,  as  authorized  by 
the  Public  Health  Service  Grants 
Administration  Manual,  Part  144.3,  has 
determined  that  this  program  should  be 
awarded  as  a  cooperative  agreement 
without  competition  to  the  ISSC.  Only 
the  ISSC  has  the  established 
relationships  with  the  necessary  State 
and  local  governments,  the  shellfish 
industry,  other  Federal  agencies,  and 
FDA  to  achieve  the  objective  of  this 
project.  Therefore,  no  other  applications 
are  solicited  or  will  be  accepted. 

VT.  Availability  of  Funds 

FDA  will  fund  this  cooperative 
agreement  at  a  level  of  approximately 
$150,000  for  (he  first  year.  An 


additional  4  years  of  support  will  be 
available,  depending  upon  fiscal  year 
appropriations,  continued  support  fit)m 
other  government  agencies,  and 
successful  performance.  It  is  anticipated 
that  this  cooperative  agreement  will 
commence  on  or  before  March  1,  1996. 

ni.  Background 

Molluscan  shellfish  have  been 
identified  as  the  source  of  a  majority  of 
seafood-bome  illnesses  and  have 
become  a  subject  of  congressional, 
industry,  and  public  concern.  FDA  has 
therefore  given  high  priority  to  efforts  to 
enhance  the  agency  program  and  to 
provide  the  public  greater  assurance  of 
the  quality  and  safety  of  these  products. 
Unique  problems  associated  with  the 
consumption  of  raw  molluscan 
shellfish,  e.g.,  oysters,  clams,  mussels, 
and  scallops,  led  to  establishment  of  the 
NSSP  in  1925.  FDA  administers  the 
NSSP  and  the  Manuals  of  Operation, 
parts  1  and  II,  which  serve  as  guidance 
for  State  shellfish  sanitation  program^ 
and  State  regulations. 

In  1983.  the  ISSC  was  formed  to 
provide  a  formal  structure  wherein  State 
regulatory  authorities  can  establish 
updated  guidelines  and  procedures  for 
the  uniform  application  of  that  guidance 
for  the  sanitary  control  of  the  shellfish 
industry.  The  ISSC  is  a  voluntary 
organization  and  is  open  to  all  persons 
interested  in  fostering  controls  that  will 
ensure  sources  of  safe  and  sanitary 
shellfish.  In  1984,  FDA  recognized  the 
ISSC  through  a  memorandum  of 
understanding  and  continues  to 
recognize  it  as  the  primary  voluntary 
national  organization  of  State  shellfish 
regulatory  officials  that  will  provide 
guidance  and  counsel  to  the  States  on 
matters  of  sanitary  control  of  shellfish. 

In  1993,  FDA  awarded  a 
noncompetitive  cooperative  agreement 
to  ISSC  for  1  year  and  provided  support 
for  an  additional  2  years  because  of 
satisfactory  performance.  The 
cooperative  agreement  expires  on 
February  28,  1996.  FDA  received 
$75,000  a  year  from  the  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  National 
Marine  Fisheries  Services  (NMFS)  in 
support  of  the  cooperative  agreement. 
Combined  with  the  NMFS  funds,  the 
ISSC  cooperative  agreement  was  funded 
for  $165,000  the  first  year  and  $150,000 
each  for  the  second  and  third  years,  for 
a  total  of  $465,000.  Substantive 
accomplishments  over  the  first  3  years 
of  the  cooperative  agreement  include: 

1.  Mediation  of  differences  between 
FDA  and  States  regarding  compliance 
with  the  NSSP  Manuals  of  Operation) 


2.  Coordination  of  FDA/State/NMFS 
efforts  to  develop  a  marine  biotoxin 
dockside  testing  program; 

3.  Co-sponsoring  of  the  1994  Vibrio 
vulnificus  workshop; 

4.  Compilation  of  a  comprehensive 
collection  of  V.  vulnificus  reference 
materials  for  use  by  the  ISSC; 

5.  Negotiation  and  adoption  of  a  V. 
vulnificus  water  temperature/ time  to 
temperature  control  matrix  for  reducing 
the  risk  of  V.  vulnificus  illness; 

6.  Dissemination  of  FDA  warnings/ 
information  to  States/industry; 

7.  Administration  of  the  National 
Indicator  Study; 

8.  Development  of  a  model  shellfish 
code; 

9.  Development  of  a  formal  process 
for  establishing  binding  interpretations 
of  the  NSSP  Manual  of  Operations; 

10.  Coordination  of  the  development 
of  a  Shellfish  Information  Management 
System  (SIMS);  and 

11.  Participation  in  regional  shellfish 
meetings  to  coordinate  national  efforts 
in  shellfish  sanitation. 

IV.  Purpose 

The  ISSC  was  formed  as  a  partnership 
of  State  shellfish  control  officials 
representing  both  environmental  and 
public  health  agencies;  Federal  agencies 
including  FDA,  the  Environmental 
Protection  Agency,  and  the  Department 
of  Commerce,  National  Marine  Fisheries 
Service;  and  representatives  from 
industry,  academia,  and  foreign 
governments  and  industry.  More  than 
25  States  eu^  members  of  the  ISSC, 
including  all  23  coastal  shellfish- 
producing  States. 

The  proposed  cooperative  agreement 
with  ISSC  will  continue  to;  (1)  Address 
the  need  to  improve  information 
exchange  and  transfer  among  States, 
Federal  agencies,  industry,  and 
consumers;  and  (2)  strengthen  State 
activities  by  providing  them  with 
procedural  and  policy  guidance, 
technical  training,  research,  and 
consumer  education. 

V.  Substantive  Involvement  by  the  FDA 

To  achieve  the  purpose  of  this  project, 
ISSC  shall  be  responsible  for  conducting 
the  following  activities: 

1 .  Interact  with  States  in  resolving 
problems  between  States  or  between 
FDA  and  a  State  regeu-ding  conformity  to 
the  NSSP; 

2.  Communicate  procedures  and 
poUcy  statements  to  guide  States  in 
executing  the  NSSP; 

3.  Interact  with  States  in  developing 
uniform  and  effective  evaluation 
criteria; 

4.  Provide  program  auxiliary  support 
in  faciUtating  State  involvement  in 


560 


Register   '  \ 


Wo.  5  /  Monday,  January  8,  1996  /  Notices 


Federal  Register  /    Vol.  61.  .\'o.  5  /  Monday,  January  8.  1996  /  Notices 


559 


technical  training,  research,  consumer 
education,  coordinating  the  collection  of 
data  and  maintaining  the  National 
Shellfish  Register  of  Classified  Estuarine 
Waters,  and  coordinating  the. 
development  of  a  digitized  mapping 
network  (SIMS); 

5.  Interact  with  States  to  implement 

V.  vulnificus  consumer  educational 
programs,  develop  risk  reduction 
controls  for  V.  vulnificus,  and  develop 
criteria  for  assessing  V.  vulnificus  risk 
reduction  controls;  and 

6.  Obtain  information  &t)m  States  and 
industry  to  provide  consistent  and 
coordinated  input  to  FDA  and 
implement  a  Model  Shellfish  Code. 

FDA  will  monitor  and  evaluate  the 
ISSC's  conduct  under  this  cooperative 
agreement.  FDA  will  take  any  actions 
that  may  be  necessary  to  ensure 
compliance  with  this  cooperative 
agreement.  Future  support  under  this 
agreement  will  be  contingent  upon 
satisfactory  performance  of  this  project 
and  the  availability  of  Federal  fiscal 
year  appropriations. 

VI.  Review  Procedure  and  F\dludtuin 
Criteria 

A.  Review  Procedure 

The  application  submitted  by  the 
ISSC  will  undergo  dual  peer  review. 
The  application  will  be  reviewed  for 
scientific  and  technical  merit  by  a  panel 
of  experts  based  upon  the  applicable 
evaluation  criteria.  If  the  application  is 
recommended  for  approval,  it  will  then 
be  presented  to  the  National  Advisory 
Council  for  their  concurrence. 

B.  Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  application  clearly  states  an 
understanding  of  the  purpose  and 
objectives  of  the  cooperative  agreement 
in  the  overall  seafood  safety  program; 
the  key  role  and  responsibility  of  the 
ISSC;  and  the  steps,  with  a  proposed 
schedule,  for  planning,  implementing, 
and  accomplishing  the  activities  to  be 
carried  out  under  this  project. 

2.  The  application  describes  the 
applicant's  ability  to  perform  the 
responsibilities  under  this  project  by 
providing  qualified  staff.  The 
application  also  demonstrates  that  the 
ISSC  has  the  financial  and  other 
resources  required  for  this  project. 

3.  The  application  specifies  the 
intended  approach  that  ISSC  will  use  to 
maintain  and  to  continue  working  with 
both  the  States  and  industry  to  ensure 
the  exchange  of  information  among  the 
States,  industry-,  and  consumers  on 
seafood  safety. 


4.  The  application  adequately 
describes  how  ISSC  will  maintain  and 
coordinate  the  collection  of  data  to  keep 
the  National  Shellfish  Register  for 
Classified  Estuarine  Waters  up-to-date. 
The  application  also  describes  how 
ISSC  will  coordinate  the  development  of 
a  digitized  mapping  network. 

In  addition,  the  agency  will  determine 
whether  the  estimated  cost  of  the  project 
is  reasonable.  The  application  shall 
include  a  detailed  budget  that  shows:  (1) 
Anticipated  costs  for  personnel,  travel, 
communications  and  postage, 
equipment,  and  supplies;  and  (2)  the 
sources  of  funds  to  meet  those  needs. 

\'I1.  Reporting  Requirements  . 

FDA  requires  an  annual  Financial 
Status  Report  (FSR)  (SF-269).  Under 
FDA  procedures,  the  original  and  two 
copies  of  this  report  must  be  submitted 
to  FDA's  Grants  Management  Office 
within  90  days  of  the  budget  period 
expiration  date.  An  annual  project 
progress  report  is  also  required.  The 
contents  of  this  report  shall  be  suggested 
by  the  project  officer  at  a  later  date. 

A  final  project  progress  report,  FSR, 
and  Invention  Statement  must  be 
submitted  within  90  days  from  the 
expiration  date  of  the  project  period  as 
noted  on  the  Notice  of  Grant  Award. 

Program  monitoring  will  be 
conducted  on  an  ongoing  basis,  and 
written  reports  may  be  done  by  the 
project  officer.  Monitoring  may  be  in  the 
form  of  telephone  conversations 
between  the  project  officer/grants 
management  specialist  and  the  principal 
investigator,  and  site  visits  may  be  made 
by  either  program  or  grants  management 
staff.  The  results  of  the  visits  will  be 
recorded  in  the  official  grant  file  and 
may  be  available  to  the  grantee  upon 
request. 

VITI  Mechanism  of  Support 

Support  for  this  project  will  be  in  the 
form  of  a  cooperative  agreement.  This 
agreement  will  be  subject  to  all  poUcies 
and  requirements  that  govern  the 
research  grant  programs  of  the  Public 
Health  Service,  including  provisions  of 
42  CFR  part  52  and  45  CFR  part  74. 

Dated:  December  28.  1995. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  96-229  Filed  1-5-96;  8:45  ami 
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DEPARTMENT  Qe   nOUSi.NG  AND 
JPBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  Fn-.3960-N-02] 

Notice  of  Cancetiation  of  Bidders 
Conference  on  Cooperative  Ag  et-ment 
Applications  for  the  Community 
Renaissance  Fellows  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Notice  of  Cancellation  of 
Bidders  Conference  on  Cooperative 
Agreement  Applications  for  the 
Conmiunity  Renaissance  Fellows 
Program. 

SUMMARY:  On  November  30,  1995,  HUD 
pubhshed  a  notice  in  the  Federal 
Register  seeking  applications  from 
public  and  private  universities  in  order 
to  provide  funding  to  develop  and 
implement  the  educational  component 
of  HUD's  new  Community  Renaissance 
Fellows  Program.  The  notice  also 
announced  that  HUD  would  hold  a 
"bidders"  conference  in  Washington 
D.C.  on  January  1 1 ,  1996. 

The  purpose  of  this  notice  is  to 
announce  the  cancellation  of  the 
January  11,  1996  conference  due  to  the 
partial  shutdown  of  the  Federal 
government.  The  conference  may  be 
rescheduled.  No  other  changes  are  made 
to  the  November  30,  1995  notice  by  this 
notice. 

DATES:  The  application  deadline  of 
February  15,  1996.  as  set  forth  in  the 
November  30.  1995  Federal  Register 
notice  (60  FR  61634)  remains 
unchanged  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Feld,  Office  of  University 
Partnerships  in  the  Office  of  Policy 
Development  and  Research,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.. 
Room  8110,  Washington,  DC  20410. 
Telephone  number  (202)  708-3061.  ext. 
262,  voice  (this  is  not  a  toll  fr^e 
number);  1-800-87 7-TDDY  (TDD).  Ms. 
Feld  can  also  be  contacted  via  the 
Internet  at  Marcia M. Feld@hud.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30. 1995  (60  FR  61634), 
HUD  published  a  notice  in  the  Federal 
Register  seeking  applications  from 
public  and  private  universities  in  order 
to  provide  funding  to  develop  and 
implement  the  educational  component 
of  HUD's  new  Community  Renaissance 
Fellows  Program.  The  program  will 
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Slace  20  Fellows  in  distressed  public 
ousing  developments  undergoing 
conversion,  for  example,  to  mixed- 
income  or  mixed-use  projects.  HUD 
hopes,  with  the  assistance  of  private 
foundations,  to  place  additional  Fellows 
in  comparable  projects  being 
undertaken  by  community  development 
corporations. 

"nie  November  30.  1995  notice  also 
announced  that  HUD  would  hold  a 
"bidders"  conference  on  January  11. 
1996.  The  purpose  of  this  conference 
was  to  explain,  in  more  detail,  the 
background  behind  this  solicitation  and 
clarify  application  requirements. 

Cancellation  of  Bidders  Conference 

Because  of  the  partial  shutdown  of  the 
Federal  government,  the  "bidders" 
conference  scheduled  for  January  11, 
1996  in  Washington,  D.C.  is  canceled.  It 
may  be  rescheduled. 

No  Other  Changes  to  the  November  30, 
1995  Notice 

No  other  changes  are  made  to  the 
November  30,  1995  notice  by  this 
supplementary  notice. 

Dated:  January  3. 1996. 
Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research. 

|FR  Doc.  96-232  Filed  1-5-96;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3937-N-03  and  No.  FR- 
3945-N-03] 

Notice  of  Extension  of  Due  Date  for 
Notice  of  Funding  Availability  for  FY 
1995  Historically  Black  Colleges  and 
Universities  Program  To  Establish 
Community  Development  Corporations 
and  Projects  With  Units  of  General 
Local  Government 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  Extension  of  Due  Date 

announced  in  Notice  of  Funding 

Availability  (NOFA)  for  Fiscal  Year  (FY) 

1995. 

SUMMARY:  This  notice  extends  to  January 
26.  1996  the  application  due  date  for 
two  FY  1995  Historically  Black  Colleges 
and  Universities  (HBCU)  Program 
competitions:  (1)  To  establish 
Community  Development  Corporations 
(CDCs)  on  HBCU  Campuses  (FR-3937); 
and  (2)  Program  with  Units  of  General 
Local  Government  (FR-3945).  These 
NOFAs  were  published  in  the  Federal 


Register  on  September  29,  1995  (60  FR 
50700).  Extensions  of  the  original 
application  deadline  for  these 
competitions  were  published  in  the 
Federal  Register  on  November  8,  1995 
(60  FR  56348).  The  deadlines  are 
extended  again  by  this  notice  to  Januarv 
26,  1996. 

DATES:  No  applications  will  be  accepted 
after  4:30  p.m.  on  January  26.  1996.  This 
application  deadline  is  firm  as  to  date 
and  hour.  In  the  interest  of  fairness  to 
all  competing  applicants,  the 
Dep)artment  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
ehgibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applications  may  not 
be  submitted  by  facsimile  (FAX). 
ADDRESSES:  FOR  AN  APPLICATION  KIT, 
CONTACT:  Processing  and  Control 
Branch,  Office  of  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Room  7251.  Washington. 
DC  20410-3500.  ATTN:  HBCU  Program. 
Requests  mus!  be  in  writing  and  may  be 
sent  to  this  address  or  may  be  made  by 
facsimile  machine  to  the  following 
number:  202-70a-3363.  The  toll-free 
TDD  number  for  the  hearing  impaired  is 
1-800-877-8339.  When  requesting  an 
application  kit.  please  refer  to  document 
FR-3937  (for  the  CDC  competition)  or 
FR-3945  (for  the  Local  Government 
competition).  They  may  be  requested 
together 

APPLICATION  SUBMISSION:  An  original  and 
three  copies  of  the  completed 
application  must  be  submitted  to  the 
following  address:  Processing  and 
Control  Branch.  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
45:  7th  Street  SW..  Room  7251,      • 
Washington.  DC  20410-3500.  Attention: 
HBCU  Program.  If  application  is  made 
to  both  competitions,  separate  sets  of 
applications  must  be  submitted  clearly 
indicating  which  competition. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Historically  Black  Colleges  and 
Universities  staff  in  the  Office  of 
Community  Planning  and  Development: 
Yvette  Aidara  at  202-401-7912  or 
Delores  Pruden  at  202-^01-6362. 
(These  are  not  toil-free  numbers.)  The 
toU-firee  TDD  number  for  the  hearing 
impaired  is  l-80O-«77-8339.  The 
address  is:  451  7th  Street  SW.,  Room 
7212,  Washington.  DC  20410. 
SUPPLEMENTARY  INFORMATION:  On 
September  29,  1995,  HUD  published 
two  FY  1995  HBCU  NOFAs:  one 


announcing  up  to  $2.5  million  of  FY 

1995  funding  for  HBCUs  to  establish 
Community  Development  Corporations 
and  one  announcing  up  to  $1.5  million 
of  FY  1995  hinding  for  HBCUs  to 
undertake  jointly  funded  construction/ 
reconstruction  projects  with  units  of 
general  local  government.  The 
application  due  dates  were  given  as 
November  28,  1995.  That  date  was 
extended  to  January  11,  1996  for  the 
CDC  competition  and  to  January  12, 

1996  for  the  joint  local  government 
competition.  Since  the  HUD  Fiscal  Year 
1996  appropriations  bill  has  not  been 
signed,  resulting  in  a  disruption  of  HUD 
operations,  the  deadline  is  again 
extended.  In  order  to  provide  more  time 
for  the  preparation  of  applications  and 
for  technical  assistance  from  HUD's 
HBCU  staff,  this  deadline  extends  the 
application  due  date  to  January  26, 1996 
for  both  competitions. 

Dated:  January  2, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  Community  Planning  and 
Development 

jFR  Doc.  96-267  Filed  1-4-96;  12:02  pml 
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NATIONAL  ARCMivti!  AND  RECORDS 
ADMINISTRATION 

Public  Meeting  With  Intefested 
Vendors  for  Ordering  Reproductions  of 
Still  Photographs,  Aerial  Film,  Maps, 
and  Drawings 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  NAR.\  will  hold  a  meeting  to 
discuss  the  continued  privatization  of 
reproduction  services  for  still  pictures, 
aerial  film,  maps,  and  drawings.  On 
March  6,  1995,  NARA  began  a  test  phase 
of  new  procedures  for  the  delivery  of 
reproduction  services  for  records  which 
NARA  customers  request  from  the  Still 
Picture  Branch  (NNSP),  the 
Cartographic  and  Architectural  Branch 
(NNSC),  and  the  Nixon  Presidential 
Materials  Staff  (NLNP).  NARA 
permitted  vendors  to  set  up  work   ■ 
stations  in  College  Park.  MD.  where  the 
still  photographs  and  cartographic  and 
architectural  records  are  housed  and 
made  available.  The  three  units  referred 
customer  requests  for  reproduction  of 
these  media  to  the  vendors,  who 
determined  fees,  collected  payments, 
performed  the  copying  work,  and 
mailed  the  reproductions  to  the 
customers.  The  purpose  of  this  one-year 
trial  program  was  to:  (1)  verify  the 
degree  to  which  the  privatization  of  the 
reproduction  order  fulfillments  of 
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NNSP,  NNSC,  and  NLNP  could  improve 
customer  service;  and  (2)  ascertain  the 
extent  to  which  digital  scanning  can 
satisfy  requirements  from  NARA's 
customers.  NARA  has  decided  to  extend 
the  program  for  one  more  year,  with 
some  changes.  All  vendors  interested  in 
this  program,  including  vendors  already 
participating,  are  invited  to  attend  the 
next  scheduled  meeting  on  January  24, 
1996.  A  follow-up  meeting  has  also  been 
scheduled  for  February  15,  1996,  to 
answer  any  remaining  questions  from 
possible  vendors,  and  to  distribute 
copies  of  the  memorandum  of 
agreement. 

DATES:  The  next  meeting  will  be  held  on 
Wednesday,  January  24,  1996,  at  2  p.m. 
The  follow-up  meeting  will  be  held  on 
Thursday.  February  15,  1996,  at  2  p.m. 
ADDRESSES:  The  meetings  will  be  held 
in  Archives  II,  lecture  rooms  Dand  E, 
located  at  8601  Adelphi  Road,  College 
Park,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldman,  Administrative  Staff, 
at  301-713-7010. 

Dated:  January  2,  1996. 
.Vlichael  J.  Kurtz, 

Assistant  Archivist  for  the  National  Archives. 
iPR  Doc.  96-198  Filed  1-5-96;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documentr  Containing  Reporting  or 
Recc-dneeping  Requirements:  Office 
0'  Management  and  Budget  (OMB) 

Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment.  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  61 — Licensing 
Requirements  for  Land  Disposal  of 
Radioactive  Waste 

3.  The  form  number  if  applicable:  Not 
applicable. 


4.  How  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  once.  Applications  for 
renewals  or  amendments  are  submitted 
as  needed.  Other  reports  are  submitted 
annually  and  as  other  events  require. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  and  holders  of  an 
NRC  license  for  land  disposal  of  low- 
level  radioactive  waste,  and  all 
generators,  collectors,  and  processors  of 
low-level  waste  intended  for  disposal  at 
a  low-level  waste  facility. 

6.  An  estimate  of  the  number  of 
responses:  146. 

7.  The  estimated  number  of  annual 
respondents:  14 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  7,538 
(approximately  3.5  hours  per  response 
and  506  hours  per  recordkeeper). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  61 
establishes  the  procedures,  criteria,  and 
license  terms  and  conditions  for  the 
land  disposal  of  low-level  radioactive 
waste.  Reporting  and  recordkeeping 
requirements  are  mandatory  or,  in  the 
case  of  application  submittals,  are 
required  to  obtain  a  benefit.  The 
information  collected  in  the 
applications,  reports,  and  records  is 
evaluated  by  the  NRC  to  ensure  that  the 
licensee's  or  applicant's  physical  plant, 
equipment,  organization,  training, 
experience,  procedures  and  plans 
provide  an  adequate  level  of  protection 
of  public  health  and  safety,  common 
defense  and  security,  and  the 
environment. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington.  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
February  7,  1996:  Troy  Hillier,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0135),  NEOB-10202,  Office  of 


Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
[FR  Doc.  96-207  Filed  1-05-96;  8:45  am) 
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NUREG;  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  recently  published  "Reassessment 
of  NRC's  Dollar  Per  Person— Rem 
Conversion  Factor  Policy,"  NUREG- 
1530.  The  conversion  factor  establishes 
the  basis  for  translating  radiological 
exposure  to  a  monetary  value  and  as 
such  allows  direct  comparison  between 
the  potential  health  and  safety  benefits 
and  the  costs  of  a  proposed  regulatory 
initiative.  This  cost  benefit  tradeoff  is  an 
important  consideration  in  NRC 
regulatory  decisions.  The  new 
conversion  factor  policy  discussed  in 
this  document  has  been  incorporated  in 
"Regulatory  Analysis  Guidelines  of  the 
U.S.  Nuclear  Regulatory  Commission," 
NUREG/BR-0058,  Revisions  2, 
November  1995. 

Copies  of  NUREG-1530  may  be 
purchased  from  the  Superintendent  of 
Docimnents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20402-9328.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555-0001. 

Members  of  the  public  who  wish  to 
comment  on  this  NUREG-series  report 
may  do  so,  and  on  the  basis  of  these 
comments,  the  NRC  holds  open  the 
possibility  of  revising  this  policy  in  the 
future. 

Mail  commients  to:  Chief,  Rules 
Review  and  Directives  Bremch.  Division 
of  Freedom  of  Information  and 
Publications  Services,  Mail  Stop  T-6- 
D59,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Comments  may  be  hand-delivered 
to  11545  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays. 
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Dated  at  Rockville,  Maryland,  this  29  day 
of  December  1995. 

Bill  M.  Morris. 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research 
IFR  Doc.  96-211  Filed  1-5-96;  8:45  ara) 
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[No.  lA  9&-0581 

Five  Star  Products,  Inc.  and 
Construction  Products  Research 
'airfield,  Connecticut  and  H.  Nash 
3abcock;  Stipulation  Between  Nuclear 
=!egulatory  Commission  and  Five  Star 
Products,  Inc.,  Construction  Products 
Research,  Inc.,  and  H.  Nash  Babcock 

Representatives  of  the  Nuclear 
Regulatory  Commission  ("NRC")  and 
Five  Star  Products,  Inc..  Construction 
Products  Research.  Inc.  ("the 
Companies"),  and  H.  Nash  Babcock 
have  met  and  have  decided  to  resolve 
this  matter  as  addressed  in  this 
Stipulation  as  set  out  below. 

Stipulation 

The  NRC,  the  Companies,  and  H. 
Nash  Babcock  stipulate  to  the  following: 

1.  The  Companies  and  H.  Nash 
Babcock  are  free  to  sell  commercial- 
grade  products  to  anyone  in  the  nuclear 
industry,  as  they  now  do.  "Commercial- 
grade"  is  defined  as  in  10  CFR  Part  21 
of  the  Commission's  regulations.  Five 
Star  Products'  commercial-grade 
materials  may  be  used  in  any  safety- 
related  applications  provided  that  NRC 
licensees  properly  dedicate  the 
materials  for  use  as  basic  components 
and  verify  their  suitability  for  the 
applications.  As  of  the  date  of  the 
settlement.  NRC  has  not  evaluated  the 
quality  of  Five  Star  Products'  materials, 
nor  has  the  NRC  received  reports  that 
Five  Star  Products'  materials  contain 
defects. 

2.  The  NRC  hereby  relaxes  and 
modifies  paragraph  1  and  2  of  Section 
VI  of  the  Order  as  follows: 

"1.  Until  the  Companies  or  H.  Nash 
Babcock  or  any  concern  which  is 
owned,  controlled,  operated  or  managed 
by  H.  Nash  Babcock.  satisfy  the 
provisions  of  paragraph  2  below,  they 
are  prohibited  from: 

A.  providing  or  supplying  structures, 
systems,  or  components,  including  grout 
and  concrete,  subject  to  a  prociuement 
contract  specifying  compliance  with  10 
CFR.  Part  50  Appendix  B:  and 

B.  providing  or  supplying  basic 
components,  including  grout  and 
concrete,  subject  to  a  procurement 
contract  specifying  that  the  contract  is 
subject  to  the  requirements  of  10  CFR 
Part  21; 
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2.A.  If  the  Companies,  or  any  concern 
owned,  controlled,  operated  or  managed 
by  H.  Nash  Babcock,  desire  to  lift  the 
prohibitions  specified  in  paragraph  l.A 
and  l.B.  above,  then  the  Companies.  H. 
Nash  Babcock,  or  the  concern  owned, 
controlled,  operated,  or  managed  by  H. 
Nash  Babcock.  shall,  at  least  90  days 
prior  to  the  date  it  desires  to  have  the 
prohibition  lifted: 

(1)  Advise  the  NRC  of  that  intent  in 
writing; 

(2)  Deleted. 

(3)  Agree  in  writing,  under  oath  or 
affirmation,  and  in  fact,  to  permit  the 
NRC,  NRC  licensees,  and  contractors 
performing  QA  functions  for  such 
licensees,  to  inspect  the  records, 
premises,  basic  components  and 
activities  of  the  Companies  or  of  any 
concern  owned,  controlled,  operated  or 
managed  by  H.  Nash  Babcock  that 
desires  to  provide  safety-related 
products  or  basic  components,  or  to 
perform  tests  to  support  claims  that 
those  products  or  components  and  those 
testing  services  meet  the  standards  of  10 
CFR  Part  50  Appendix  B  and  10  CFR 
Part  21,  and  to  signify  in  writing  a 
willingness  to  do  so  in  the  future; 

(4)  Agree  in  writing  under  oath  or 
affirmation  to  demonstrate  and  in  fact  to 
demonstrate  that  those  basic 
components  and  services  associated 
with  basic  components  meet  the 
standards  of  10  CFR  Part  50  Appendix 

B  by  having  tests  performed  by  a 
mutually  acceptable  third  party  and 
having  that  third  party  provide  copies  of 
the  results  of  those  tests  directly  to  the 
NRC;  and 

(5)  The  officers,  managers,  and 
supervisors  of  the  Companies  provide 
statements  that  they  understand  that  the 
activities  and  records  of  the 
organization  are  subject  to  NRC 
inspection  and  that  communications 
with  the  NRC  must  be  complete  and 
accurate; 

B.  When  all  conditions  of  paragraph 
2.A  above  have  been  satisfied,  and  the 
NRC  has  conducted  inspections  of  the 
QA  program  and  Part  2 1  program  of  the 
Companies  or  of  any  concern  owned, 
controlled,  operated,  or  managed  by  H. 
Nash  Babcock,  and  any  necessary 
corrective  action  has  been  completed, 
the  prohibitions  of  paragraphs  l.A  and 
l.B,  above,  will  be  lifted  in  writing." 

3.  Except  for  the  enforcement  action 
reflected  in  the  above-relaxed  Order  and 
this  Stipulation,  the  NRC  will  neither 
impose,  nor  seek  to  impose,  any 
sanction  (other  than  as  set  forth  in  the 
relaxed  Order  and  Stipulation)  on  the 
Companies  or  their  officers  and 
employees  or  H.  Nash  Babcock  for  the 
alleged  violations  described  in  the  NRC 
Order  issued  on  December  1,  1995. 


4.  All  matters  involving  the 
termination  of  employment  of  Mr. 
Edward  P.  HoUub  are  not  covered  by,  or 
affected  by.  this  Stipulation,  the 
Stipulation  is  without  prejudice  to  the 
parties'  positions  with  respect  to  the 
Commission's  jurisdiction  or  lack 
thereof  over  employment  matters,  and 
the  NRC,  the  Companies,  any  other 
related  company,  and  H.  Nash  Babcock 
retain  all  rights  in  any  s&ch  case,  matter, 
proceeding,  or  litigation  now  pending  or 
which  may  hereinafter  be  instituted. 

5.  In  light  of  this  Stipulation,  the 
Companies  and  H.  Nash  Babcock  agree 
not  to  request  a  hearing  on  the  matters 
addressed  in  the  Order  issued  on 
December  1,  1995  and  relaxed  as 
described  herein,  despite  their  vigorous 
disagreement  with  some  of  the 
allegations  contained  in  the  December  1, 
1995  Order. 

6.  The  NRC,  the  Companies,  and  H. 
Nash  Babcock  agree  that  the  allegations 
in  the  Order  have  not  been  made  subject 
to  an  evidentiary  hearing,  and  that  this 
Stipulation  will  obviate  the  necessity  for 
such  a  hearing,  and  they  therefore  agree 
that  those  allegations  shall  not  estop  any 
party  from  taking  a  different  position  on 
such  matters  in  any  other  case, 
litigation,  matter,  or  proceeding. 

7.  The  Order  as  relaxed  herein  shall 
be  effective  upon  execution  of  this 
Stipulation.  This  Stipulation  shall  be 
published  in  the  Federal  Register. 

8.  The  persons  signing  below  certify 
by  their  signatures  that  they  have 
authority  to  sign  this  Stipulation  for  the 
entities  appearing  below  their  names. 

Dated:  December  28.  1995. 

For  the  United  States  Nuclear  Regulatory 
Commission. 

James  Lieberman. 

Director,  Office  of  Enforcement,  U.S.  Nuclear 

Regulatory  Commission. 

Washington,  DC  20555-0001 

(301)415-2741 

Michael  F.  McBride, 

LeBoeuf.  Lamb.  Greene  S-  MacRae,  LLP. 

1875  Connecticut  Avenue.  NW.. 

Suite  1200 

Washington,  DC  20009-5728 

(202) 986-8000 

Attorney  for  Five  Star  Products.  Inc., 

Construction  Products  Research,  Inc., 
and  H.  Nash  Babcock. 

[FR  Doc.  96-212  Filed  1-5-96;  8:45  am] 
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;aaho  State  Un-versity:  Notice  of 
Consideration  of  Application  for 
Re.newa!  of  Facility  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  renewal  of  Facility  License 
No.  R-110,  issued  to  the  Idaho  State 
University  (ISU)  for  operation  of  the 
Idaho  State  University  AGN-201  reactor 
located  on  the  ISU  campus  in  the  city 
of  Pocatello,  Idaho. 

The  renewal  would  extend  the 
expiration  date  of  Facility  License  No. 
R-110  for  twenty  years  from  date  of 
issuance,  in  accordance  with  the 
licensee's  timely  application  for  renewal 
dated  November  21.  1995. 

Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
findings  required  by  the  Atonuc  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations. 

Within  thirty  days  of  publication  of 
this  notice,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
renewal  of  the  subject  facility  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW, 
Washington,  DC  20037.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  within  the  time 
prescribed  above,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion  and  the  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC 
within  the  time  prescribed  above. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Seymour  H.  Weiss: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  Idaho 
State  University;  and  publication  date 
and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Mr.  J.  Kelley 
Wiltbank,  General  Counsel,  Idaho  State 
University,  P.O.  Box  8410.  Pocatello  . 
Idaho  83209,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2. 714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  November  21,  1995,  which  is 
available  for  pubhc  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW,  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  28tb  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors  and    . 
Decommissioning  Project  Directorate,' 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-208  Filed  1-5-96;  8:45  am) 
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[Docket  Number  40-0299] 

Amendment  to  Change  a  Reclamation 
Milestone  Date  in  Source  Material 
License  SUA-648  Held  by  Umetco 
Minerals  Corporation 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Amendment  of  Source  Material 

License  SUA-648  to  change  a 

reclamation  milestone  date. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 


I 


5R4 


Federal  Register 


/  Monday,  January  8,  1996  /  Notices 


.      W«  1  '11 


1 J       *.L!_     nA^L      J_ 


_«-A-     J      *>_*-•_-     T^ 1- 


Federal  Register  /   Vol.  61,  No.  5  /  Monday,  January  8,  1996  /  Notices 


565 


ADOmONAL  information:   r 


Dpiinrtmpnt  nf  Aorirnltnrf' 


Viannrfrrmrti  nf  Frliir^ntinn 


I 


;r,4 


federal  Registe' 


/  Monday.  January  8.  1996  /  Notices 


Federal  Register      Vol.  61.  No.  5  /  Monday,  January  8,  1996  /  Notices 


565 


Commission  has  amended  Umetco 
Mineral  Corporation's  (Umetco's) 
Source  Material  License  SUA-648  to 
change  a  reclamation  milestone  date. 
This  amendment  was  requested  by 
Umetco  by  letter  dated  October  11. 
1995.  and  its  receipt  by  NRC  was 
noticed  in  the  Federal  Register  on 
Novembers.  1995. 

The  license  amendment  modifies 
License  Condition  59  to  change  the 
completion  date  for  a  site-reclamation 
milestone.  The  new  date  approved  by 
the  NRC  extends  completion  of 
placement  of  final  radon  barrier  on  the 
Heap  Leach  impoundment  by  two  years. 
Umetco  attributes  the  delay  to  the 
following  factors;  (1)  At  present  there  is 
no  approved  reclamation  plan  for  the 
Heap  Leach  impoundment,  partly 
because  of  delay  in  seismic  evaluation 
of  the  site  by  the  NRC  staff;  (2)  Radium 
concentrations  in  the  outslopes  of  the 
Heap  Leach  impoundment  have  been 
identified  thatmay  require  redesign  of 
this  feature  to  comply  with  10  CFR  Part 
40.  Appendix  A.  Criterion  6(b);  and  (3) 
Umetco  has  decided,  in  a  good  faith 
effort,  to  upgrade  the  final  design  to 
provide  the  necessary  and  reasonable 
assurance  that  the  longevity  goals  will 
be  satisfied.  Based  on  review  of 
Umetco's  submittal,  the  NRC  staff 
concludes  that  the  delay  is  attributable 
to  factors  beyond  the  control  of  Umetco. 
the  proposed  work  is  scheduled  to  be 
completed  as  expeditiously  as 
practicable,  and  the  added  risk  to  the 
public  health  and  safety  is  not 
significant. 

An  environmental  assessment  is  not 
required  since  this  action  is 
categorically  excluded  under  10  CFR 
51.22(c)(ll),  and  an  environmental 
report  from  the  licensee  is  not  required 
by  10  CFR  51.60(b)(2). 

SUPPLEMENTARY  INFORMATION:  UmetCO's 
license,  including  an  amended  License 
Condition  59,  and  the  NRC  staffs 
technical  evaluation  of  the  amendment 
request  are  being  made  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street. 
NW  iLower  Level),  Washington.  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  \V.  Haque.  High-Level 
Waste  and  Uranium  Recovery  Projects 
Branch.  Division  of  Waste  Management. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone  (301) 
415-6640. 


Dated  at  Rockville.  Maryland,  this  29th  day 
of  December  1995. 

Daniel  M.  Gilleri. 

Acting  Chief,  High-Level  Waste  and  Uranium, 
Recovery  Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[PR  Doc.  96-209  Filed  1-05-96:  8:45  am) 
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[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Company 
Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  207  and  207  to 
Facility  Operating  License  Nos.  DPR-32 
and  DPR-37  issued  to  the  Virginia 
Electric  and  Power  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the  Surry 
Power  Station.  Units  1  and  2  located  in 
Surry  County.  Virginia.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  revise  the 
reactor  vessel  pressure/temperature 
limit  and  an  associated  low  temperature 
overpressure  protection  system  setpoint. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
August  4.  1995  (60  FR  39978).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (60  FR 
54710). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
anit,raine:it!5  dated  June  8,  1995.  (2) 
Amendment  No.  207  to  License  Nos. 
DPR-32  and  DPR-37,  (3)  the 


Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW..  Washington.  DC,  and  at  the 
local  pubUc  document  room  located  at 
the  Swem  Library,  College  of  WiUiam 
and  Mary,  Williamsburg,  Virginia 
23185. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  December.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C.  Buckley, 

Senior  Project  Manager.  Project  Directorate 
II-l .  Division  of  Reactor  Projects — I/Il  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  96-210  Piled  1-5-96:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Notice  of  Availability  of  the 
Procurement  Regulatory  Activity 
Report,  Number  12 

AGENCY:  Office  of  Management  and 
Budget,  Office  of  Federal  Procurement 
Pohcy. 

SUMMARY:  Subsections  25(g)  (1)  and  (2) 
of  the  Office  of  Federal  Procurement 
Pohcy  (OFPP)  Act,  as  amended  by 
Public  Law  100-679,  codified  at  41 
U.S.C.  §  421(g),  require  the 
Administrator  for  Federal  Procurement 
Policy  to  publish  a  report  within  six 
months  after  the  date  of  enactment  and 
every  six  months  thereafter  relating  to 
the  development  of  procurement 
regulations. 

Accordingly,  OFPP  has  prepared  this 
report,  which  is  designed  to  satisfy  all 
aspects  of  subsections  25(g)(1)  and  (2)  of 
the  OFPP  Act,  and  includes  information 
on  the  status  of  each  regulation;  a 
description  of  those  regulations  required 
by  statute;  a  description  of  the  methods 
by  which  public  comment  was  sought; 
regulations,  policies,  procedures,  and 
forms  under  review  by  the  OFPP; 
whether  the  regulations  have  paperwork 
requirements;  the  progress  made  in 
promulgating  and  implementing  the 
Federal  Acquisition  Regulation;  and 
such  other  matters  as  the  Administrator 
determines  to  be  useful. 
ADDRESSES:  Those  persons  interested  in 
obtaining  a  copy  of  the  Procurement 
Regulatory  Activity  Report  may  contact 
the  Executive  Office  of  the  President 
Publications  Service,  Room  2200.  725 
17th  Street.  NW.  Washington,  DC  20503. 
or  call  202-395-7332. 


ADDmONAL  INFORMATION:  For  additional 
information  write  the  Office  of  Federal 
Procurement  Policy,  725  17th  Street. 
NW,  Washington,  DC  20503  or  call  202- 
395-6803. 

Dated:  January  2, 1996. 
Steven  Kelman, 

Administrator. 

IFR  Doc.  96-184  Filed  1-5-96;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige.  (202)  606-0830. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  December  15,  1995  (60  FR 
64457).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  November  1,  1995, 
and  November  30, 1995,  appear  in  the 
listing  below. 

Future  notices  will  be  published  on 
the  fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consohdated  listing  of  all  authorities  as 
of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established. 
The  following  exception  was  revoked: 

Federal  Housing  Finance  Board 

Section  213.3187  (Revoked). 

Schedule  B 

No  Schedule  B  authorities  were 
estabUshed  or  revoked  November  1995. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  in  November  1995. 

Commission  on  Civil  Flights 

Special  Assistant  to  the 
Commissioner.  Effective  November  21. 
1995. 


Department  of  Agriculture 

Confidential  Assistant  to  the  Chief, 
Natural  Resources  Conservation  Service. 
Effective  November  22,  1995. 

Director.  Legislative  Affairs  to  the 
Under  Secretary,  Cooperative  State 
Research.  Education  and  Extension 
Service.  Effective  November  22,  1995. 

Confidential  Assistant  to  the 
Administrator,  Rural  Utihties  Service. 
Effective  November  30,  1995. 

Confidential  Assistant  to  the 
Administrator,  Consolidated  Farm 
Service  Agency.  Effective  November  30, 
1995. 

Department  of  Commerce 

Director.  National  Information 
Infrastructure  Initiatives  to  the  Assistant 
Secretary  for  Communications  and 
Information.  Effective  November  3, 
1995. 

Confidential  Assistant  to  the  Director, 
Office  of  Legislative  Affairs.  Effective 
November  9.  1995. 

Congressional  Affairs  Specialist  to  the 
Director.  Office  of  Legislative  Affairs, 
National  Oceanic  and  Atmospheric 
Administration.  Effective  November  9, 
1995. 

Senior  Advisor  for  Policy  and 
Planning  to  the  Under  Secretary  for 
International  Trade,  International  Trade 
Administration.  Effective  November  20, 
1995. 

Special  Assistant  to  the  Senior  PoUcy 
Advisor.  Effective  November  30, 1995. 

Deputy  Assistant  Secretary  for 
Textiles,  Apparel  and  Consumer  Goods 
to  the  Assistant  Secretary  for  Trade 
Development.  Effective  November  30, 
1995. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Textiles.  Apparel 
and  Consumer  Goods.  Effective 
November  30,  1995. 

Department  of  Defense 

Speechwriter  to  the  Assistant  to  the 
Secretary  of  Etefense  for  Public  Affairs. 
Effective  November  3, 1995. 

Personal  and  Confidential  Assistant  to 
the  Defense  Advisor,  U.S.  Mission  to 
NATO.  Effective  November  3,  1995. 

Defense  Fellow  to  the  Deputy 
Assistant  Secretary  of  Defense 
(European  and  NATO  Policy).  Effective 
November  13.  1995. 

Staff  Assistant  to  the  Special  Assistant 
to  the  Principal  Deputy  Under  Secretary 
of  Defense  (Policy).  Effective  November 
13,  1995. 

Staff  Specialist  for  Cuban  Affairs  to 
the  Deputy  Assistant  Secretary  of 
Defense  (Inter- American  Affairs). 
fiffeciive  November  30, 1995. 


Department  of  Education 

Confidential  Assistant  to  the  Special 
Advisor  to  the  Secretary.  Effective 
November  22,  1995. 

Special  Assistant  to  the  Assistant 
Secretary,  OfRce  of  Intergovernmental 
and  Interagency  Affairs.  Effective 
November  22, 1995. 

Special  Assistant  to  the  Deputy  Under 
Secretary.  Effective  November  22, 1995. 

Department  of  Energy 

Special  Assistant  to  the  Director. 
Office  of  Worker  and  Community 
Transition.  Effective  November  2,  1995. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
November  3,  1995. 

Department  of  Health  and  Human 
Services 

Director,  Office  of  Scheduling  to  the 
Chief  of  Staff,  Office  of  the  Secretary. 
Effective  November  7,  1995. 

Deputy  Chief  of  Staff  to  the  Chief  of 
Staff.  Effective  November  7. 1995. 

Director  of  Speech  writing  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Media).  Effective  November  13, 
1995. 

Confidential  Assistant  (Scheduling)  to 
the  Director  of  Scheduling.  Effective 
November  22,  1995. 

Congressional  Liaison  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation  (Congressional  Liaison). 
Effective  November  22. 1995. 

Departmen  t  of  Labor 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  November 
13,  1995. 

Special  Assistant  to  the  Executive 
Secretary.  Effective  November  13, 1995. 

Chief  of  Steiff  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
November  22,  1995. 

Chief  of  Staff  to  the  Assistant 
Secretary  for  Policy.  Effective  November 
22,  1995. 

Department  of  State 

Foreign  Affairs  Officer  to  the  Deputy 
Assistant  Secretary.  Bureau  of  PubUc 
Affairs.  Effective  November  3,  1995. 

Department  of  Transportation 

Special  Assistant  to  the  Assistant  to 
Secretary  and  Director  of  Public  Affairs. 
Effective  November  3,  1995. 

Special  Assistant  to  the  Associate 
Director  for  Media  Relations  and  Special 
Projects.  Effective  November  3.  1995. 

U.S.  International  Trade  Commission 

Staff  Assistant  (Legal)  to  the 
Chairman.  Effective  November  28,  1995. 
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United  States  Information  Agency 

Special  Assistant  to  the  Director, 
Office  of  Citizen  Exchanges.  Bureau  of 
Educational  and  Cultural  Affairs. 
Effective  November  1.  1995. 

Authority:  5  U.S.C.  3301  and  3302:  E.O. 
10577,  3  CFR  1954-1958  Comp..  P.218. 

Office  of  Personnel  Management. 

Loiraine  A.  Green, 

Depu  ty  Director. 

(FR  Doc.  96-199  Filed  1-5-96;  8:45  am) 

HLUNO  cooe  oas-ei-M 


SS:  .=»^  tS  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36647;  File  No.  SR-CBOE- 
95-361 

Selt-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  and  Notice  of 
Piling  and  Order  Granting  Accelerated 
Approval  of  Amendments  No.  1  and  2 
to  a  Proposed  Rule  Change  Relating  to 
the  Transfer  of  Positions  on  the  Floor 
of  the  Exchange  in  Cases  of 
Dissolution  and  other  Situations 

December  28.  1995. 

I.  Introduction 

On  July  13, 1995,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder, 2  a  proposal  to  adopt 
new  CBOE  Rule  6.49A,  which  would:  (i) 
Identify  certain  transfers  of  options 
positions  not  subject  to  the 
requirements  contained  in  CBOE  Rule 
6.49  that  generally  requires  transactions 
of  option  contracts  listed  on  the 
Exchange  for  a  premium  in  excess  of 
$1.00  to  be  effected  on  the  floor  of  the 
Exchange  or  on  another  exchange;  (ii) 
provide  for  the  Exchange  President  to 
grant  exemptions  from  the  general  Rule 
6.49  on-floor  requirement;  and  (iii) 
estabhsh  an  optional  procedure  for 
transferring  positions  on  the  floor  of  the 
Exchange  in  cases  of  dissolution  and 
other  situations.  The  proposed  rule 
change  was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
September  25,  1995.^  On  December  20, 
1995.  the  CBOE  filed  Amendment  No.  1 
to  its  proposal,*  and  on  December  21, 


'15  U.S.C.  78»(b)(l)  (19881. 

»  17  CFR  240.19b-4  (1994) 

'See  Securities  Exchange  Act  Release  No.  36241 
(September  15.  1995).  60  FR  49430. 

'  In  .\mendment  No.  1.  the  CBOE  modifies 
proposed  CBOE  Rule  6.49A(a)  to  make  clear  the 


1995,  the  CBOE  liitHi  Aaiendment  No.  2 
to  its  proposal.*  No  comments  were 
received  regarding  the  CBOE's  proposal. 
This  order  approves  the  proposal. 

n.  Description  of  the  PropfMal 

The  Exchange  has  a  long-standing 
policy  of  prohibiting  off-floor  transfers 
of  option  positions  between  accounts, 
individuals,  or  entities  where  a  change 
in  beneficial  ownership  would  result. 
The  Exchange,  however,  previously  has 
made  exceptions  to  this  general  policy 
under  certain  limited  circumstances, 
allowing  otherwise  prohibited 
transactions  to  be  completed  off  the 
floor  of  the  Exchange. 

The  CBOE's  proposal  seeks  to 
formalize  the  Exchange's  policies  in  this 
area  by  adopting  Rule  6.49A.  which 
provides  for  the  off-floor  transfer  of 
positions  based  on  certain  specified 
exemptions,  or  as  approved  by  the 
Exchange's  President  when  in  the 
President's  judgement  the  market  value 
of  the  Transferor's  business  will  be 
comprised  by  having  to  comply  with 
this  requirement  or  when  market 
conditions  make  transfer  on  the  floor 
impractical.  Situations  in  which 
members  will  be  permitted  to  effect  off- 
fioor  transfers  under  the  proposed  rule 
include:  (i)  The  dissolution  of  a  joint 
account  in  which  the  remaining  member 
assumes  the  positions  of  the  joint 
account,  (ii)  the  dissolution  of  a 
corporation  or  partnership  in  which  a 
former  nominee  of  the  corporation  or 
partnership  (i.e.,  a  shareholder  or 


general  proposition  that  all  transactioiu  in  CBOE 
options  must  be  brought  to  the  floor,  unless 
permitted  to  be  done  elsewhere  by  CBOE  Rule  6.49, 
and  the  paragraph  establishes  an  optional 
procedure  for  transferring  certain  of  these  positions. 
In  addition.  Proposed  Interpretation  .02  is  moved 
into  the  text  of  the  rule.  Amendment  No.  1  also 
modiries  proposed  CBOE  Rule  6.49A(d).  which 
would  authorize  the  President  of  the  CBOE  to  grant 
exemptions  from  the  rule's  requirement  to  bring 
positions  to  the  floor,  by  making  the  guidelines 
under  which  the  President  is  to  evaluate  the 
exemption  request  more  straightforward  and 
objective:  and  by  making  it  clear  that  the  exemption 
is  from  the  requirement  to  bring  the  position  to  the 
floor  and  not  an  exemption  from  the  procedure, 
since  the  use  of  the  procedure  set  forth  in  proposed 
6.49A(c)  is  an  optional  procedure.  Letter  from 
Timothy  Thompson.  CBOE,  to  Michael  Walinskas, 
Branch  Chief,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  December  20, 
1995. 

'  In  Amendment  No.  2,  the  CBOE  seeks  to  clarify 
the  relationship  between  Rule  6.49  and  proposed 
Rule  6.49A.  Rule  6.49(al  describes  the  types  of 
transactions  in  CBOE  options  which  are  required  to 
be  transacted  on  the  floor  of  the  Exchange  or  on 
another  exchange  that  trades  such  options. 
Amendment  No.  2  eliminates  similar  language  from 
proposed  Rule  6.49A.  Thus,  the  list  of  transactions 
described  in  proposed  Rule  6.49A(a)(l)  are 
exceptions  to  the  general  requirement  set  forth  in 
Rule  6.49(a).  Letter  from  Timothy  Thompson. 
CBOE.  to  Michael  Walinskas,  Branch  Chief, 
Division,  Commission,  dated  December  21. 1995 
("Amendment  No.  2"). 


partner,  respectively)  assimies  the 
positions,  (iii)  the  transfer  of  positions 
as  part  of  a  member's  capital 
contribution  to  a  new  joint  account, 
partnership,  or  corporation,  (iv)  the 
donation  of  positions  to  a  not-for-profit 
corporation,  (v)  the  transfer  of  positions 
to  a  minor  under  the  "Uniform  Gifts  to 
Minor"  law,  and  (vi)  a  merger  or 
acquisition  where  continuity  of 
ownership  or  management  results. 

Because  the  Exchange  recognizes  that 
there  may  be  other  circumstances  where 
an  off-floor  transfer  may  be  justified, 
such  as  emergency  transfers  of  a  firm's 
positions  in  bulk  during  a  market  crisis, 
it  also  is  proposing  to  allow  the 
Exchange's  President  to  grant  an 
exemption  from  CBOE  Rule  6.49(a)  on 
his  own  motion  or  upon  application  of 
the  Transferor.  Such  exemptions  may  be 
granted  when  in  the  President's 
judgement  the  market  value  of  the 
Transferor's  business  will  be 
compromised  by  having  to  comply  with 
this  requirement  or  market  conditions 
make  transfer  on  the  floor  impractical. 

In  addition,  proposed  CBOE  Rule 
6.49A  establishes  a  special  procedure  to 
permit  options  positions  to  be  offered 
on  the  floor  of  the  Exchange  in  the  event 
that  the  positions  are  being  transferred 
as  part  of  a  sale  or  disposition  of  all  or 
substantially  all  of  the  assets  or  options 
positions  of  the  transferring  Exchange 
member  or  member  organization 
("Transferor").  The  purpose  of  this 
portion  of  the  proposal  is  to  establish  a 
special  on-floor  procedure  that  ensures 
that  the  transferring  member  gets  the 
best  possible  price  for  that  member's  • 
positions  and  that  other  members  of  the 
Exchange  have  an  adequate  opportunity 
to  make  bids  and  offers  on  positions  that 
are  being  transferred. 

The  special  on-floor  procedure 
established  by  the  proposed  rule  also 
may  be  used  by  market  makers  who,  for 
reasons  other  than  a  forced  liquidation, 
such  as  an  extended  vacation,  wish  to 
liquidate  their  entire,  or  nearly  their 
entire,  open  positions  in  a  single  set  of 
transactions.  As  the  procedure 
established  by  the  proposed  rule  is  not 
meant  to  replace  the  normal  Exchange 
auction  market,  however,  repeated  and 
frequent  use  of  the  proposed  rule  by  the 
same  member  will  not  be  permitted. 

Pursuant  to  the  proposal,  the  special 
on-floor  procedure  provides  that  a 
Transferor  may  offer  a  set  of  options  or 
other  financial  instruments  as  a  package 
("Transfer  Package"),  to  be  bid  upon  at 
a  net  debit  or  credit  for  the  entire 
Transfer  Package.  A  single  Transfer 
Package  may  include  no  more  than  one 
class  of  option  listed  on  the  Exchange, 
but  also  may  include  stock  or  other 
securities.  A  Transferor  may  offer 


UMI 


multiple  Transfer  Packages  on  the  floor 

at  the  same  time  or  on  the  same  day. 

Moreover,  a  member  or  member 

organization  may  make  an  aggregate  bid 

or  offer  for  any  number  of  Transfer 

Packages  offered  by  a  single  Transferor. 

In  the  event  that  the  aggregate  bid  or 

offer  is  superior  to  the  combination  of 

the  individual  best  bids  or  offers  for  the 

individual  Transfer  Packages,  the 

Transferor  will  be  allowed  to  accept  that 

aggregate  bid  or  offer  for  a  combination 

of,  or  all  of,  the  Transfer  Packages.  The 

Exchange  believes  that  allowing  the 

Transferor  to  accept  aggregate  bids  or 

offers  will  ensure  that  the  Transferor 

gets  the  best  possible  price  for  his 

positions.* 

Any  Transfer  Package  consisting  of 

positions  both  in  an  option  class  and  in 

other  financial  instniments  must  be 

offered  at  the  Exchange's  Flexible 

Exchange  Options  ("FLEX")  post,  and 

will  be  subject  to  many  of  the 

procedures  established  for  trading  FLEX 

options. 
Any  Transfer  Package  consisting 

solely  of  positions  in  one  option  class 

that  does  not  include  stock  or  other 

securities  will  be  offered  by  the 

Transferor  at  the  post  at  which  that 

options  class  is  traded  ("Post-Specific 

Transfer  Packages").  Components  of 

Post  Specifer  Transfer  Packages  should 

be  individually  priced  and  reported  and 

will  be  subject  to  the  Exchange's 

ordinary  procedures  for  trading  options. 
Any  firm  submitting  a  TransTer 

Package  will  be  required  to  designator  a 

member  of  the  exchange  or  a  person 

associated  with  a  member  to  represent 

the  order  on  the  fioor  of  the  Exchange. 

This  designee  must  be  available  on  the 

Exchange  floor  to  answer  questions 

regarding  the  Transfer  Package  during 

the  entire  Request  Response  Time  (as 

defined  below).  Inaddition,  notice  must 

be  given  to  the  Order  Book  Official  of 

each  post  (or  the  Designated  Primary 

Market  Maker,  as  appropriate)  where  a 

component  of  the  Transfer  Package 

trades. 
Following  the  offer  of  the  Transfer 

Packages,  interested  members  of  the 

Exchange  will  be  given  two  hours  to 

submit  a  bid  for  one  or  any  combination 

of  the  Transfer  Packages  offered  by  the 

Transferor  ("Response  Request  Time").' 


^Telephone  conversation  between  Tim 
Thompson.  Senior  Attorney.  Legal  Department, 
CBOE.  and  Brad  Ritter,  Office  of  Market 
Supervision,  Division  of  Market  Regulation. 
Commission,  on  July  25, 1995  ("|uly  25 
Conservation"). 

'  The  two  hour  time  could  tie  shortened  or 
lengthened  with  the  approval  of  the  President.  Any 
Transfer  Package  offered  after  1:00  p.m.,  Chicago 
time,  will  require  the  prior  approval  of  the 
President.  The  proposed  rule  will  prevent  the 
President  bx)m  permitting  offers  to  be  brought  after 
2:30  p.m.,  Chicago  time. 


At  the  end  of  the  Response  Request 
Time,  the  Transferor  will  be  allowed  to 
accept  the  best  bid  or  offer  ("BBO")  for ' 
any  individual  Transfer  Package,  or  for 
any  combination  of  Transfer  Packages  if 
the  bid  or  offer  for  the  combination  is 
superior  to  the  aggregate  of  the 
individual  bids  or  offers  for  the 
individual  Transfer  Packages. ^ 
Acceptance  of  a  BBO  creates  a  binding 
contract  under  CBOE  Rule  6.48, 
however,  a  Transferor  is  not  obligated  to 
accept  a  BBO.  If  the  Transferor  chooses 
not  to  accept  the  BBO  for  the  Transfer 
Packages,  the  Transferor  may  offer  the 
positions  in  any  Transfer  Package  the 
next  day.  Because  the  Exchange  intends 
for  its  proposal  to  be  a  transfer 
procedure  and  not  a  price  discovery 
mechanism,  the  Transferor  will  require 
the  permission  of  the  President  of  the 
Exchange  to  offer  the  positions  on  the 
Exchange  floor  for  any  day  subsequent 
to  the  second  day. 

Bids  and  offers  will  be  made  on  a  net 
debit  or  credit  basis  for  entire  Transfer 
Packages.  In  the  event  that  a  particular 
Transfer  Package  contains  stock 
positions  or  other  positions  whose 
transfer  must  be  transacted  on  another 
exchange  pursuant  to  applicable  law  or 
regulation  ("Off  Floor  Portions"),  then  • 
any  accepted  quote  for  the  Transfer 
Package  shall  give  rise  to  a  contract  for 
the  option  portion  of  the  Transfer 
Package,  the  price  of  which  is 
contingent  on  the  price  at  which  those 
other  portions  of  the  Transfer  Package 
are  transacted.  The  price  at  which  the 
options  position  shall  be  transacted  is 
the  price  that  is  required  to  have  the 
entire  Transfer  Package  trade  at  the 
agreed  upon  net  debit  or  credit,  taking 
into  consideration  the  prices  at  which 
the  Off  Floor  Portions  have  been 
transacted.  All  transactions  that  are 
required  to  be  completed  must  be 
completed  in  time  to  allow  the  option 
portion  to  be  transacted  by  the  end  of 
the  trading  day. 

In  the  event  that  a  transaction  in  a 
non-CBOE  listed  component  of  the 
Transfer  Package  cannot  be  completed 
in  a  timely  maimer  due  to  a  trading  halt, 
an  operational  problem  outside  the 
control  of  the  parties,  or  the  closing  of 
the  applicable  market  before  the 
transaction  can  be  completed,  the  trade 
for  the  option  portion  of  the  trade  may 


'  For  example,  if  a  Transferor  offers  four  Transfer 
Packages,  and  following  the  Request  Response 
Time,  the  Transferor  receives  bids  for  three  of  the 
Transfer  Packages  and  one  aggregate  bid  for  all  four 
Transfer  Packages,  then,  if  the  aggregate  bid  is 
greater  than  the  sum  of  the  best  individual  bids  for 
the  three  Transfer  Packages,  the  Transferor  may 
accept  the  aggregate  bid  and  transfer  all  four 
Transfer  Packages.  See  July  25  Conversation,  supra 
note  6. 


be  canceled  at  the  election  of  any 
member  that  is  a  partv  to  that  trade. 

To  the  extent  possible,  equal  bids  for 
Transfer  Packages  will  be  split  equally 
among  the  parties  submitting  the  equal 
bids,  or  will  be  split  in  such  a  manqer 
as  may  be  agreed  upon  by  the 
submitting  parties, 

in.  Discussion 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  because  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  with  persons  engaged  in 
facilitating  and  clearing  transactions  in 
securities,  and  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
CBOE's  proposal  clearly  delineates  the 
exceptions  to  CBOE  Rule  6.49(a)'s 
general  requirement  that  all  CBOE 
members'  transactions  in  CBOE  options 
be  effected  on  the  floor  of  an  exchange.^ 
In  the  Commission's  opinion,  it  is 
appropriate  for  the  CBOE  to  provide  for 
transfers  to  occur  off  the  floor  of  the 
Exchange  in  certain  situations.  Thus, 
the  proposal  envisions  allowing  off-floor 
transfers  in  several  narrowly-defined 
situations  where  the  transfer  results  in 
some  degree  of  continuity  in  the 
ownership  or  management  of  the 
position  or  transfer  is  necessitated  by 
certain  legal  or  similar  reasons,  or  where 
the  President  of  the  Exchange  judges 
that  the  market  value  of  the  Transferor's 
business  will  be  compromised,  or  judges 
that  market  conditions  make  the  transfer 
process  impractical.  i°  The  Commission 
believes  that  it  is  reasonable  and 
consistent  with  the  Act  to  provide  for 
off-floor  transfers  to  be  effected  under 
these  circumstances. 

The  Commission  believes  that  the 
special  on-floor  procedures  are  designed 
to  extend  the  benefits  of  an  auction 
marketplace  to  the  transactions  outlined 
in  Rule  6.49A(b)(l).  More  specifically, 
the  special  on-floor  procedures 
proposed  by  the  CBOE  should  expose 
the  affected  positions  to  the  auction 
msuket,  albeit  in  a  somewhat  different 
manner  than  governed  by  regular 
trading  procedures. 

The  Commission  finds  food  cause  for 
approving  Amendments  No.  1  and  2  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 


•See  Amendment  No.  2,  supra  note  5. 
">S«e  Amendment  No.  1,  supra  note  4. 
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Federal  Register.  The  Commission 
believes  that  Amendments  No.  1  and  2 
benefit  the  Exchange's  proposal  by 
clarifying  the  relationship  between  the 
proposed  rule  and  existing  Exchange 
Rule  6.49.  The  Amendments  also  revise 
the  language  concerning  the  exemptions 
from  the  general  requirement  of  Rule 
6.49(a)  that  transactions  in  CBOE 
options  be  effected  on  the  floor  of  the 
CBOE  or  other  exchange.  The 
Commission  beheves  that  the 
amendments  clarify  the  existing  terms 
of  the  CBOEs  proposal,  rather  than 
make  any  substantive  changes.  Based  on 
the  foregoing,  the  Commission  believes 
it  is  consistent  with  Section  6(b)(5)  of 
the  Act  to  approve  Amendments  No.  1 
and  2  to  the  Exchange's  proposal  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  Amendments  No. 
1  and  2  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-CBOE-95-36  and  should 
be  submitted  by  January  29,  1996. 

V.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act, 
and,  in  particular.  Section  6  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-95-36).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(PR  Doc.  9ft-179  Filed  1-5-96:  8:45  am] 

BH.UNQ  CO0€  MIO-OI-M 


[Releas«  No.  34-36660;  File  No.  SR-Phlx- 
95-73) 

Setf-Regulatory  Organizations; 
Ptiiladelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  New 
Organizational  Structures  for  Members 

December  29,  1995. 

On  October  4,  1995,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Secvirities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act  ") '  and  Rule  :9b-^ 
thereunder,^  a  proposed  rule  change  to 
include  within  the  definition  of 
"member  firm  "  found  in  the  Phlx  By- 
Laws  and  rules  entities  with 
organizational  structures  essentially 
similar  to  partnerships  and  corporations 
and  to  make  the  provisions  in  its  By- 
Laws  and  rules  that  pertain  to  ptutners 
of  partnership  member  firms  applicable 
to  those  persons  performing  similar 
functions  in  non-partnership  member 
firms.  On  October  11.  1995.  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change,^  and  on  November  1.  1995,  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change.* 

The  proposed  rule  change  and 
Amendment  Nos.  1  and  2  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  36482 
(November  14.  1995),  60  FR  58126 
(November  24,  1995).  No  comments 
were  received  on  the  proposal. 

Recently,  Pennsylvania  law  and  the 
laws  of  46  other  jurisdictions  have 
recognized  the  existence  of  new  legal 
entities  such  as  limited  liability 
companies  ("LLCs"),*  limited  liability 


>'  15  U.S.C  78s(b)(2)  (1988). 
«»17  CFR  20O.3O-3(a)(12)  (1994). 


'15  U.S.C.  78»(b)(l). 

»17CFR240.19b-4. 

'See  Letter  from  Murray  L.  Ross,  Secretary.  Phlx, 
to  Glen  Barrentine,  Senior  Counsel.  SEC.  dated 
October  2.  1995.  Amendment  No.  1  renumbered  the 
rule  filing. 

*See  Letter  from  Murray  L  Ross.  Secretary,  Phlx. 
to  Glen  Barrentine,  Senior  Counsel,  SEC,  dated 
October  25,  1995.  See  infra  note  8  and  text 
accompanying  note  11  for  a  description  of 
Amendment  No.  2. 

'  An  LLC  combines  various  characteristics  of  both 
corporations  and  partnerships.  For  example,  an  LLC 
is  a  non-corporate  entity  under  which  neither  the 
owners  nor  those  managing  the  business  are 
personally  liable  for  the  entity's  obligations, 
however,  the  LLC  is  treated  as  a  pass-through  entity 
for  federal  income  tax  purposes.  See  Robert  R 
Keatinge  et  al..  The  Limited  Liability  Company.  A 


partnerships  ("LLPs"),^  and  business 
trusts.'  As  of  February  5,  1995, 
Pennsylvania  has  authorized  the 
existence  of  LLCs  and  LLPs.  Presently, 
the  Exchange's  By-Laws  and  Rules 
recognize  two  types  of  member 
organizations:  partnerships  imder  the 
term  "member  firm"  and  corporations 
under  the  terra  "member  corporation." 

The  proposed  rule  change  would 
allow  the  Exchange  to  recognize  these 
new  legal  entities  as  Phlx  member  firms 
by  amending  the  definitions  of  "member 
firm"  found  in  Article  I,  Section  l-l(c) 
of  the  By-Laws  and  Rule  3  to  encompass 
organizations  that  are  essentially  similar 
to  member  firms  including,  but  not 
limited  to,  LLCs,  LLPs,  and  business 
trusts. 

The  Exchange  also  proposes  to  amend 
Article  I,  Section  1-1  (c)  and  Rule  3  to 
make  provisions  in  the  Phlx  By-Laws 
and  rules  that  pertain  to  general,  special 
or  limited  partners  in  partnership 
member  firms  appHcable,  as 
appropriate,  to  those  persons  who 
perform  essentially  similar  functions  as 
such  partners  in  non-partnership 
member  firms." 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  emd  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^ 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(-2)  of  the 


Study  of  the  Emerging  Entity,  47  Bus.  Law.  378 
(1992). 

*  An  LLP  differs  from  a  traditional  partnership 
entity  in  two  significant  ways.  First,  in  an  LLP  the 
liability  of  a  partner  or  the  partnership  is  no  longer 
joint  and  several  among  the  partners:  instead,  a 
partner  generally  will  be  personally  liable  only  for 
his  or  her  own  conduct  and  (hat  of  those  under  his 
or  her  direct  supervision.  Second,  an  LLP  is  treated 
as  a  pass-through  entity  for  federal  income  tax 
purposes.  See  Sharon  Kanovsky,  LLPs:  A  Sew  Form 
of  Organization.  25  Tax  Advisor  409  (1994). 

'The  term  "business  trust"  is  generally  used  to 
describe  a  trust  in  which  the  managers  are 
principals  and  the  shareholders  are  cestuis  que 
trust.  Its  essential  attribute  is  that  property  is  placed 
in  the  hands  of  tnistees  who  manage  and  deal  with 
it  for  the  use  and  beneOt  of  beneficiaries.  Black's 
Law  Dictionary  180  (5th  ed.  1979). 

"Amendment  No.  2  added  this  provision  to  the 
proposed  rule  change.  Amendment  No.  2  also 
withdrew  a  proposed  change  to  Rule  902  that 
would  have  required  a  member  intending  to  form 
a  non-partnership  member  firm  to  submit  certain 
specified  documentation  to  the  Exchange,  as  the 
proposed  change  to  Rule  3  gives  the  Exchange  the 
authority  to  require  the  submission  of  such 
documentation  under  the  current  Rule  902. 
Amendment  No.  2  also  included  additional 
minimum  requirements  to  be  satisfied  before  LLCs. 
LLPs,  business  trusts,  or  other  organizations  with 
characteristics  of  partnerships  or  corporations  could 
be  approved  as  Phlx  members.  See  note  11  and 
accompanying  text. 

•15  U.S.C  78f(b). 


Act,  which  requires  the  rules  of  an 
exchange,  subject  to  the  provisions  of 
Section  6(c)  of  the  Act,'"  to  ensure  that 
any  registered  broker  or  dealer  or 
natural  person  associated  with  a 
registered  broker  or  dealer  may  become 
a  member  of  the  exchange  and  emy 
person  may  become  associated  with  a 
member  thereof. 

The  Phlx  currently  allows  • 
individuals,  partnerships,  and 
corporations  to  become  members  of  the 
Exchange.  The  proposed  rule  change 
would  allow  entities  with  new 
organizational  structures  similar  to 
partnerships  and  corporations  to 
become  Exchange  member  firms.  As  in 
the  case  of  an  individual,  partnership, 
or  corporation  applying  for 
membership,  the  new  entity  will  be 
subject  to  all  other  requirements  for 
membership  approval. 

The  Commission  also  believes  that  the 
proposed  rule  change  reasonably 
balances  the  Exchange's  interest  in 
having  the  flexibility  to  approve  entities 
with  new  organizational  structures  for 
Exchange  membership  with  the 
regulatory  interests  in  protecting  the 
financial  and  structural  integrity  of  a 
member  firm.  For  example,  although  the 
proposed  rule  change  permits  the 
Exchange  to  approve  LLCs.  LLPs, 
business  trusts,  or  other  organizational 
structures  with  characteristics  of 
corporations  or  partnerships  as  member 
firms,  the  Phlx  will  review  each 
Exchange  member  organization 
application  on  a  case-by-case  basis,  and 
prior  to  approving  any  such  entity  for 
membership,  the  Exchange  must  be 
satisfied  that:  (1)  Such  entity  would  be 
structured  in  such  a  format  that  would 
qualify  as  a  broker  or  dealer  registered 
with  the  Commission  pursuant  to  the 
Act;  (2)  the  Phlx  would  legally  have 
appropriate  jurisdiction  over  such 
entity;  and  (3)  the  permanency  of  such 
entity's  capital  is  consistent  with  that 
required  of  other  member  firms. '' 

Finally,  the  Commission  believes  that, 
consistent  with  Section  6(d)(1)  of  the 
Act,  the  proposed  rule  change  will 
enhance  the  Exchange's  ability  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members 
writh  the  rules  of  the  Exchange  by 
making  provisions  in  the  Phlx  By-Laws 
and  rules  that  pertain  to  general,  special 
or  limited  partners  in  partnership 
member  firms  applicable,  as 
appropriate,  to  those  persons  who 
perform  essentially  similar  functions  as 
such  partners  in  non-partnership 
member  firms. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-95-73), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-180  Filed  1-5-96;  8:45  am] 

BILLING  CODE  8010-01-M 

Issuer  Delisting;  Notice  of  Application 

to  W'tndraw  F'om  Listing  and 
Registration   (Ensco  International 
Incorporated  Ccrimon  Shares,  $.10 
Par  Value)  File  No   '  ^097 

January  2,  1996. 

ENSCO  International  Incorporated 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security  ")  from  listing  and 
registration  on  the  American  Stock 
Exchange  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following:  According  to  the  Company, 
in  addition  to  being  listed  on  the  Amex. 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  20,  1995  and  concurrently 
therewith  such  stock  will  suspend  from 
trading  on  the  Amex.  In  making  the 
decision  to  withdraw  the  Security  frtjm 
listing  on  the  Amex,  the  Company 
considered  the  direct  and  indirect  costs 
and  expenses  attendant  with 
maintaining  the  dual  listing  of  the 
Security  on  the  NYSE  and  on  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  January  24,  1996,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 


■"IS  U.S.C.  78f(c). 

'■See  Amendment  No.  2,  supra  note  4. 


"15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 


issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  96-200  Filed  1-5-96:  8:45  am] 
BILUNG  CODE  801(MI1-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (International  Tourist 
Entertainment  Corporation,  Common 
Stock,  $.001  Par  Value)  File  No.  1- 
13532 

January  2,  1996. 

International  Tourist  Entertainment 
Corporation  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

(1)  To  avoid  the  duplication  or  fees 
from  trading  on  both  NASDAQ  and  the 
BSE: 

(2)  It  is  no  longer  necessary  for  blue 
sky  purposes  for  the  company  to  be 
listed  on  the  BSE;  and 

(3)  The  Company  has  received  no 
benefit  from  trading  on  both  exchanges.  - 

The  Security  wrill  continue  to  trade  on 
the  Nasdaq. 

Any  interested  person  may,  on  or 
before  January  24.  1996,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Comm.ssion.  450  Fifth  Street. 
N.W,.  Washington.  D.C.  20549,  facts 
bearing  upon  whethtr  the  application 
has  been  made  in  accL  rdance  with  the 
rules  of  the  BSE  and  what  terms,  it  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


^)7() 
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For  the  Commicsion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
|«aaduui  G.  Katz, 
SecTvtary. 

IFR  Doc.  96-201  Filed  1-^-96:  8:45  am] 
3  .   NO  cooc  nio-ei-M 


-  „  ^^^...^r\x  Company  Act  Release  No. 

2")c-*,  iM-6582] 

Woridwid*  Short- Term  Trust; 
Application  for  Dereglstratlon 

January  2,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtJCANT:  Worldwide  Short-Term 
Trust. 

=  E_EVANT  ACT  SECTKM:  Section  8(f). 
5w  MMARY  OF  APPUCATlON:  Applicant 
>•  -^s  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  on  Form 
N-6F  was  filed  on  August  14,  1995,  and 
was  amended  on  October  5,  1995, 
December  4,  1995,  and  December  21, 
1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  N\V.,  VVashinpton,  IX:  20549. 
AppUcant.  122  East  42nd  Street,  New 
York.  New  York  10168. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573.  or  Alison  E  Baur. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcalion.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company  formed  as  a  trust  under  New 
York  law.  Applicant  is  a  "master  fund  " 
in  a  "master/feeder  fund"  complex  and 
is  composed  of  three  funds:  Short-Term 
World  Income  Fund.  Class  A,  B  and  C. 
Class  A  and  Class  B  are  a  series  of  Van 
Eck  Trust.  Class  C  is  a  series  of  Van  Eck 
Funds. 

2.  SEC  records  indicate  that  applicant 
registered  under  the  Act  on  March  3. 
1992  by  filing  a  notification  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  Also  on  that 
date,  applicant  filed  a  registration 
statement  on  Form  N-IA  pursuant  to 
section  8(b)  of  the  Act.  No  registration 
was  made  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  because 
applicant's  beneficial  interests  were 
issued  solely  in  private  placement 
transactions  that  did  not  involve  any 
"public  offering"  within  the  meaning  of 
section  4(2)  thereof.  All  of  applicant's 
investors  were  "accredited  investors" 
within  the  meaning  of  Regulation  D 
imder  the  Securities  Act. 

3.  At  a  meeting  held  on  November  23. 
1993.  applicant's  board  of  trustees 
approved  a  plan  to  liquidate  Class  A 
and  Class  B.  and  merge  Class  C  into 
World  Income  Fund,  another  series  of 
Van  Eck  Funds.  Applicant's  proxy 
materials  indicate  that  apphcant 
liquidated  because  sales  of  applicant's 
shares  dropped  dramatically  and 
because  a  high  level  of  redemptions 
over  the  previous  year  meant  that 
applicant's  expense  ratio  was  higher 
than  anticipated. 

4.  Both  applicant  and  World  Income 
Fund  are  advised  by  Van  Eck  Associates 
Corporation  ("Adviser").  Consequently, 
applicant  relied  on  the  exemption 
provided  by  rule  17a-8  under  the  Act  to 
effect  the  merger  of  Class  C  into  the 
World  Income  Fund.'  In  accordance 
with  rule  17a-8,  the  trustees  determined 
that  the  merger  was  in  the  best  interests 
of  the  shareholders  of  Class  C  and  the 
World  Income  Fund,  and  that  the 
interests  of  the  World  Income  Fund's 
shareholders  would  not  be  diluted  as  a 
result  of  the  merger, 

5.  Proxy  materials  were  filed  with  the 
SEC  and  mailed  to  shareholders  for  a 
shareholders  meeting  held  on  December 
28.  1993.  .Applicants  shareholders 
approved  the  liquidation  plan  at  the 
meeting. 


>  Rule  17ft-8  provides  ralief  bom  the  affiliated 
trsn.vKlion  prohibition  nf  section  17(8)  of  the  Act 
for  a  merger  of  investment  coinpanies  that  may  be 
affiliated  persons  of  each  uthur  solely  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and/or  common  officers. 


6.  On  December  31,  1993,  Class  A  and 
Class  B  liquidated,  and  securityholders 
received  the  net  asset  value  of  their 
interests.  Class  C  merger  into  World 
Income  Fund  on  December  30,  1993. 
Class  C  assets  were  exchanged  for  shares 
of  the  World  Income  Fimd  and  those 
shares  were  distributed  pro  rata  to  Class 
C  shareholders. 

7.  The  Adviser  paid  applicant's 
unamortized  organization  expenses  and 
the  expenses  relating  to  applicant's 
liquidation.  No  brokerage  commissions 
were  paid  in  connection  with  the 
liquidation. 

8.  Applicant  has  no  securityholders, 
assets,  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding  up  of  its 
affairs. 

9.  AppUcant  will  file  a  Certificate  of 
Dissolution  and  other  appropriate 
documentation  in  New  York,  as 
required  by  New  York  law. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc,  96-181  Filed  1-5-96;  8:45  am) 

BILUNQ  CODE  8010-01-M 


DEPARTMENT  OF  TRANSp; 


i-^ON 


Aviation  Proceedings;  A^^ee  -  e-^ts 
Filed  During  the  Week  Ending  12/29/95 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-95-974 
Date  filed:  December  27,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Su6;'ert; 

TC23  Reso/P  0718  dated  November 
24, 1995 

Europe-Japan/Korea  Resos  r-l-R-43 

Intended  effective  date:  April  1.  1996 
Docket  Number:  OST-95-975 
Date  filed:  December  27,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

TC23  Reso/P  0727  dated  December  5. 
1995 

Europe-South  West  Pacific  Resos  r-l- 
R-29 

Intended  effective  date:  April  1,  1996 

Docket  Number:  OST-95-976 
Date  filed:  December  27,  1995 
Parties:  Members  of  the  International 
Air  Transport  Association 


Subject: 
TC2  Reso/P  1842  dated  November  17, 

1995  r-1-16 
TC2  Reso/P  1843  dated  November  17, 

1995r-17-37 
TC2  Reso/P  1844  dated  November  17. 

1995  r-38-57 
TC2  Reso/P  1845  dated  November  17, 

1995  r-58-81 
TC2  Reso/P  1846  dated  November  17. 

1995  r-82-97 
TC2  Reso/P  1847  dated  November  17, 

1995  r-98-99 
TC2  Reso/P  1848  dated  November  17, 

1995  r-100 
Europe-Africa  Resolutions 
Intended  effective  date:  April  1,  1996 
Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
[FR  Doc,  96-215  Filed  1-5-96;  8:45  am) 

BtLUNG  CODE  4910-82-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 

anc  f  D'-ei-gr  i  -■  Carrier  Permits  Filed 
Under  Suopar!  Q  During  the  Week 
Ending  DecemDer  29,  199£ 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
3(J2.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-969 
Date /jVec/.  December  26,  1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  23,  1996 
Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Northwest  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Detroit,  Michigan  and  Beijing,  China. 
Docket  Number:  OST-95-972 
Date  filed:  December  26,  1995 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  23,  1996 
Description:  Application  of  Japan 
Airlines,  Company,  Ltd.,  pursuant  to 
49  U.S.C.  Section  41304(a),  applies  to 


amend  its  foreign  air  carrier  permit  to 
authorize  JAL  to  engage  in,  in 
addition  to  its  existing  permit 
authority,  scheduled  foreign  air 
transportation  of  persons,  property, 
and  mail  between  Sendai,  Japan,  and 
Honolulu,  Hawaii. 

Docket  Number:  OST-95-973 

Date  filed:  December  26,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  23,  1996 

Description:  Application  of  Japan 
Airlines  Company,  Ltd.,  pursuant  to 
49  U.S.C.  Section  41304(a),  applies  to 
amend  its  foreign  air  carrier  permit  to 
authorize  JAL  to  engage  in,  in 
addition  to  its  existing  permit 
authority,  scheduled  foreign  air 
transportation  of  persons,  property, 
and  mail  between  Tokyo,  Japan  and 
Kailua-Kona,  Hawaii. 

Paulette  V.  Twine, 

Chief.  Documentary  Ser\'ices  Division. 

'PR  Doc.  96-216  Filed  1-5-96;  8:45  am] 

SILLING  CODE  4910-62-P 


Coast  Gjard 
[CGD08-96-029] 

Lower  Mississipp;  c'  *e'  iVaterway 

Safety  Advisory  Co^r-  if-e 

AGENCY;  Coast  Liuara,  uu  i , 
ACTON:  Notice  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
will  meet  to  discuss  various  navigation 
safety  matters  affecting  the  Lower 
Mississippi  River  area.  The  meeting  will 
he  open  to  the  public. 
DATES:  The  meeting  will  be  held  from  9 
a.m.  to  approximately  11  a.m.  on 
Tuesday,  April  16,  1996. 
ADDRESSES:  The  meeting  will  be  held  in 
the  11th  fioor  conference  room  of  the 
Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orleans, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Monty  Ledet,  USCG,  Recording 
Secretary,  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee, 
c/o  Commander,  Eighth  Coast  Guard 
District  (oan).  Room  1211,  Hale  Boggs 
Federal  Building,  501  Magazine  Street. 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  §  1  et  seq.  The  meeting  is 
open  to  the  public.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 


for  the  meeting  consists  of  the  following 
items: 

(1)  Presentation  of  the  minutes  from 
the  December  11, 1995  full  Committee 
meeting. 

(2)  Subcommittee  Reports. 

(3)  Industrial  Lock  Replacement. 

(4)  Underkeel  Clearance. 

Dated:  December  20, 1995. 
R.  C.  North. 

Rear  Admiral.  U.S.  Coast  Guard.  Eighth  Coast 
Guard  District. 

[FR  Doc,  96-206  Filed  1-5-96:  8:45  am] 
BtLUNG  CODE  4910-14-M 


Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATES:  The  meeting  will  be  held  on 
January  18,  1996,  at  9:00  a.m.  Arrange 
for  oral  presentations  by  January  12, 
1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  Suite  801,  1400  K  Street 
NW..  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeaime  Trapani.  Office  of  Rulemaking 
(ARM-208),  800  Independence  Avenue 
SW.,  Washington,  EX:  20591,  telephone 
(202) 267-7624. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  January  18.  1996,  at  the  General 
Aviation  Manufactiuers  Association, 
Suite  801,  1400  K  Street  NW., 
Washington,  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks 

•  Working  Group  Reports 

Production  Certification 

Parts 

Delegation  System 

ELT 

ICPTF 

•  New  Business 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  12,  1996,  to 
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present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  of  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOfl  FURTHER  MFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  Ustening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington.  DC.  on  January  2, 
1996 

Elizabeth  Yoest. 

Acting  Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee  for  Aircraft 
Certification  Procedures. 
|FR  Doc.  96-225  Filed  1-5-96;  8:45  am] 
MLUNQ  COM  4tie-1S-M 


Aviation  Rulemaking  Advisory 

Co'T'rT^"p-e  Met^'ng  on  Noise 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  noise  certification 
issues. 

DATES:  The  meeting  will  be  held  on 
January  24.  1996.  at  9  a.m.  Arrange  for 
oral  presentations  by  January  17.  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  suite  801.  1400  K  Street 
NW..  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolina  Forrester.  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-206).  800  Independence  Avenue 
SW..  Washington,  DC  20591.  telephone 
(202)  267-9690;  fax  (202)  267-5075. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-^63;  5  U.S.C. 
App.  n),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
January  24.  1996.  at  the  General 
Aviation  Manufacturers  Association, 
Suite  801,  1400  K  Street  NW.. 
Washington.  DC  20005.  The  agenda  will 
include; 

•  Opening  Remarks 

•  Committee  administration 

•  Status  report  from  the  FAR/JAR 

Harmonization  Working  Group  for 
Helicopters 


•  Status  report  firom  the  FAR/JAR 

Harmonization  Working  Group  for 
Propeller-Driven  Small  Airplanes 

•  Status  Report  from  the  FAR/JAR 

Harmonization  Working  Group  for 
Subsonic  Transport  Category  L.arge 
Airplanes  and  Subsonic  Turbojet 
Powered  Airplanes 

•  A  discussion  of  future  meeting  dates. 

activities,  and  plans. 

•  Adjourn 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  17.  1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC.  on  January  2. 
1996. 

Paul  R.  Dykeman, 

Assistant  Executive  Director  for  Noise 
Certification  Issues.  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  96-226  Filed  1-5-96;  8.45  ami 
MLUNG  CODE  4«10-03-M 


Aviation  Securfty  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
SUMMARY:  Notice  is  hereby  given  of  a 
scheduled  meeting  of  the  Aviation 
Security  Advisory  Subcommittee  on 
Policy.  Procedures,  and  Public 
Awareness. 

DATE:  The  meeting  will  be  held  January 
23.  1996,  from  10  a.m.  to  12  p.m. 
ADDRESS:  The  meeting  will  be  held  in 
Room  8C  on  the  eighth  floor.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  telephone  202- 
267-7451. 

SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Subcommittee  to  be 
held  January  23,  1996.  in  Room  8C  on 
the  eighth  floor.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,,  Washington,  DC.  The 
agenda  for  the  meeting  will  include  the 
Final  Rule  on  Unescorted  Access 


Privilege.  The  FAA  is  currently 
evaluating  whether  further  changes  may 
he  warranted  and  the  possible  impact  of 
a  more  extensive  criminal  history  check 
requirement. 

Attendance  at  the  January  23,  1996, 
meeting  is  open  to  the  public  but  is 
limited  to  space  available.  Members  of 
the  public  may  address  the  committee 
only  with  the  written  permission  of  the 
chair,  which  should  be  arranged  in 
advance.  The  chair  may  entertain  public 
comment  if.  In  its  judgment,  doing  so 
will  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  person.  Members  of  the  public 
are  welcome  to  present  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statement  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security,  800  Independence 
Avenue  SW..  Washington,  DC  20591. 
Telephone  202-267-7451. 

Issued  in  Washington,  DC  on  January  2, 
1996 

Karl  Shnim, 

Manager.  Civil  Aviation  Security  Division. 
[FR  Doc.  96-227  Filed  1-5-96;  8:45  am) 
8NJJN0  CODE  4n»-13-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee; 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  §  10(a)(2),  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department.  15th  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC.,  on 
January  30  and  31, 1996.  of  the 
following  debt  management  advisory 
committee:  Public  Securities 
Association.  Treasury  Borrowing 
Advisory  Committee. 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff  on  January  30,  followed 
by  a  charge  by  the  Secretary  of  the 
Treasury  or  his  designate  that  the 
committee  discuss  particular  issues,  and 
a  working  session.  On  January  31,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  11:30  a.m.  Eastern 
time  on  January  30  and  will  be  open  to 
the  public.  The  remaining  sessions  on 
January  30  and  the  committee's 
reporting  session  on  January  31  will  be 
closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  §  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 


UMI 


U.S.C.  App.  §  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
§  552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisor>'  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  lecognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
§3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
§552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  §  552b. 

Dated:  December  26. 1995. 
John  D.  Hawke,  Jr., 
Under  Secretary,  Domestic  Finance. 
[FR  Doc.  96-189  Filed  1-5-96;  8:45  am) 
BILLING  CODE  481&-2S-M 


Customs  Service 

^'spe^i-^ss  NoT'*.cat'On  Concerning  the 
O'^cc-riatO'-  0'  i^teilectua^  Property 
^'-gnts  infoTnatior 

AGENCY:  Customs  Service,  Treasury. 


action:  General  notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Intellectual  Property  Rights 
(IPR)  Branch  of  Customs  will  no  longer 
notify  Customs  officers  and  the  public 
of  trademark  and  copyright  recordations 
through  the  issuance  of  paper  circulars 
or  directives,  but  rather  that  all  such 
future  notifications  will  be 
accomplished  by  means  of  the  IPR 
module  developed  for  the  Automated 
Commercial  System  (ACS).  Customs 
will  furnish  a  print  screen  of  the  first 
page  of  IPR  module  text  and  a  video 
image  to  interested  members  of  the 
public  upon  request. 
EFFECTIVE  DA-p:  'r  lary  1.  1996. 
FOR  FURTHEP   Nf^ORMATION  CONTACT:  John 
F.  Atwood,  Chief.  Intellectual  Property 
Rights  Branch.  Office  of  Regulations  and 
Rulings.  (202)  482-6960. 

SUPPLEMEN'AS"    sr-SMiTION: 

Hai  kgrnuriii 

Prior  to  creating  the  Intellectual 
Property  Rights  (IPR)  Task  Force  and 
IPR  Branch,  the  principal  vehicle  for 
notifying  Customs  officers  and  the 
public  of  trademark  and  copyright 
recordations  was  through  the  issuance 
of  paper  "circulars"  or  "directives". 
During  1989-1990.  an  IPR  module  was 
developed  for  the  Automated 
Commercial  System  (ACS)  and  the  basic 
information  and  images  on  all 
outstanding  recordations  transferred  to 
that  program,  along  with  the  addition  of 
all  new  recordations.  Currently,  that 
database  is  approaching  20.000  and 
more  than  1.500  new  recordations  are 
added  each  year. 

A  comparative  analysis  of  the  existing 
paper  recordation  notification  system 
with  the  paperless  ACS/IPR  module 
indicates  that  substantial  monetary 
savings  and  increased  efficiency  wall 
result  by  eliminating  the  paper  system. 
Because  of  the  ongoing  conversion  to 
Local  Area  Networks  (LANs).  Customs 
officers  now  have  the  ability  to  call  up 
both  the  text  and  images  (in  the  case  of 
word  trademarks,  an  image  may  not  be 
entered  into  the  system).  Accordingly, 


as  of  January  1,  1996,  the  IPR  Branch  in 
the  Office  of  Regulations  &  Rulings  will 
no  longer  issue  paper  circulars  and 
directives  concerning  trademark  and 
copyright  recordations;  the  ACS/IPR 
module  will  become  the  sole  tool  for 
basic  consultation  on  those  matters. 

As  to  the  public  availability  of 
recordations,  use  of  the  Customs 
Electronic  Bulletin  Board 
(CEBB)("Help"  number  (703)  440-6236) 
is  encouraged.  Text  on  the  CEBB 
identifies  the  recorded  trademark  or    . 
copyright,  its  owner,  a  contact  person, 
and  whether  the  trademark  or  copyright 
receives  so-called  "gray  market"  import 
restriction.  On  a  monthly  basis, 
beginning  with  the  July  17,  1991, 
edition,  the  Customs  Bulletin  has 
published  a  brief  reference  of  all 
trademark  and  copyright  recordations 
(including  all  those  recorded  prior  to 
July  17, 1991  ).  Upon  request.  Customs 
officers  will  furnish  a  print  screen  of  the 
first  page  of  IPR  module  text  for  a 
trademark  or  copyright  with  any 
references  to  licensees  in  recordations 
prior  to  January  1,  1996,  deleted. 
Beginning  on  January  1,  1996, 
recordation  texts  will  not  include 
licensee  information  on  the  first  page 
(not  all  recordations  show  licensees). 

Since  video  images  are  not  currently 
available  through  the  CEBB,  Customs 
officers  will  provide  a  relevant  image 
upon  request  from  the  public. 

In  addition  to  financial  savings,  by 
narrowing  the  administration  of 
trademark  and  copyright  recordations  to 
the  one  automated  system,  this  will 
permit  the  IPR  Branch  to  concentrate  on 
improving  and  refining  the  ACS/IPR 
module.  Substantive  questions  about 
disclosure  and  IPR  recordations  should 
be  directed  to  the  IPR  Branch  at  (202) 
482-6960. 

Dated:  January  2, 1996. 
Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

[FR  Doc.  96-204  Filed  1-5-96;  8:45  am) 
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Federal  Register 

Vol.  61.  No.  5 

Monday,  January  8,  1996 


Ttiis  saction  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  562t)(e)(3). 


CARM   .-RE? 


MN  STRATJON 


Farm  Ci«dit  Administration  Board; 
Regular  Meeting 

s^mmaav:  Notice  is  hereby  given, 
pursuant  to  the  Goveniment  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  January  11  and  February  8, 1996 
regular  meetings  of  the  Farm  Credit 
Administration  Board  (Board)  will  not 
be  held  and  that  a  special  meeting  of  the 
Board  is  scheduled  for  Tuesday, 
February  13.  1996  at  10:00  a.m.  An 
agenda  for  this  meeting  will  be 
published  at  a  later  date. 


FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  TDD  (703)  883^444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090. 

Dated:  |anuary  3.  1996.  ~ 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
[PR  Doc.  96-289  Filed  1-4^96;  2:13  pm] 

MLLMQ  COOC  (706-01-P 


UNITED  STATES  ENRICHMENT  CORPORATION 
BOARD  OF  DIRECTORS 

TWIE  AND  DATE:  9:15  a.m.,  Tuesday. 
January  9.  1996. 


P1J^C€:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  Portions  of  the  meeting  will  be 
closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  comniercial  and  financial  issues 
of  the  Corporation 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  January  4,  1996. 
William  H.  Timbers,  Jr. 

President  and  Chief  Executive  Officer 
(PR  Doc.  96-294  Filed  1-4-96;  2:14  pm] 
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Corrections 


-Federal  Register 
Vol.  61,  No.  5 
Monday,  January  8.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
pulJlished  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


SEC'Jt^fT-ES  AND  EXCHANGE 
COMMiSSiCN 

[Release  No.  34-36566;  File  n:   SP  Anex 
95-46] 

Self-Regulatory  Organizations  Notice 
of  Filing  of  Proposed  Ruie  Change  by 

the  America'^  S;ock  Exchange,  Inc 
Relating  to  "■^'  Excnanqe  s  A'-bitrat'on 
Rules 

Correction 

In  notice  document  95-30492 
beginning  on  page  64191  in  the  issue  of 
Thursday.  December  14,  1995,  make  the 
following  correction: 

On  page  64192,  in  the  first  column, 
the  signature  was  inadvertently  omitted 
before  the  FR  Doc.  line.  It  should  read 
as  follows: 

Margaret  H.  McFarland, 
Deputy  Secretary. 

BILUNG  CODE  1505-01-D 


SECURITIES  AND  ExC^-NGE 
COMMISSION 


'Reiease  Nc 


;s69;FileNo.SR-CSE- 


Self-Reguiatory  Organizations;  Notice 

of  Filing  of  Prcpcsea  f^-^ie  Change  by 
Cincinnati  Stock  Excnange,  Inc., 
Relating  to  the  Definitions  of  Public 

and  Professional  iae'^cv  O'-ders 

Lorrecnon 

In  notice  document  95-30530 
beginning  on  page  64465  in  the  issue  of 
Friday.  December  15.  1995,  the  Release 
number  should  read  as  set  forth  above. 

R     .  s:,  CODE  1$0S-01-O 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No  Ja  35601;  File  No.  SR-PHLX- 

9S-39;. 

Self-Reguiatorv  Organizations;  Order 

Approving  Propcseo  Pule  Change  by 
the  Philadelphia  Stock  Eichange,  Inc., 
Relating  to  Increasing  •.-e  Msxtmum 
Size  of  Options  Oi-ae's  E   :.:  :;  e  for 
Automatic  ExecL.t  o" 

Correction 

In  notice  document  95-31219 
beginning  on  page  66817  in  the  issue  of 


Tuesday,  December  26, 1995,  make  the 
following  correction: 

On  page  66819,  in  the  second  column, 
the  signature  was  inadvertently  omitted 
before  the  FR  Doc.  line.  It  should  read 
as  follows: 

Margaret  H.  McFarland, 
Deputy  Secretary. 

BILLING  CODE  1S06-01-D 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  506,  510,  512,  516,  543, 
544,  545,  550,  552,  556,  563,  563b,  563c, 
563d,  565,  566,  567,  571,  574,  575,  583, 
584 

[No.  9S-200] 

Technical  Amendments;  Loans  to  One 
Borrower 

Correction 

In  rule  document  95-30541  beginning 
on  page  66714  in  the  issue  of  Tuesday, 
December  26,  1995,  in  the  first  column, 
the  EFFECTIVE  DATE  should  read 
"December  26.  1995". 
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SECURITIES  AND  EXCHANGE 

COMMiSS^C'. 

17  Cf  «  ;  jrts  210,  228,  229,  239,  240, 


5e  e.ise  Nos.  33-7250;  34-36643;  IC- 
21625;  File  No.  S7-35-©5]. 

RIN  323S-AQ42 

Proposed  Amendments  to  Require 
Disclosure  of  Accounting  Policies  for 
Derivative  Financial  Instruments  and 
Derivative  Commodity  Instruments  and 
Disclosure  of  Qualitative  and 
Quantitative  Information  About  Market 
Risk  nherent  In  Derivative  Financial 
'•s"_  -nents.  Other  Financial 
Instruments,  and  Derivative 
Commodity  Instruments 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  amendments. 

SUMMARY:  The  Sec\irities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
today  is  soliciting  comment  on 
proposed  amendments  to  Regulation  S- 
X,  Regulation  S-K.  and  various  forms, 
including  Form  20-F.  The  proposed 
amendments  are  intended  to  clarify  and 
expand  existing  requirements  for 
financial  statement  footnote  disclosures 
about  registrants'  accounting  policies  for 
derivative  financial  instruments,  as 
defined,  and  derivative  commodity 
instruments,  as  defined.  In  addition,  the 
proposed  amendments  require 
disclosure  outside  the  financial 
statements  of  qualitative  and 
quantitative  information  about  market 
risk  inherent  in  derivative  financial 
instruments,  other  financial 
instnmients.  as  defined,  and  derivative 
commodity  instruments.  Also,  the 
release  reminds  registrants  that  when 
they  provide  disclosure  about  financial 
instruments,  commodity  positions,  firm 
commitments,  and  other  anticipated 
transactions  ( 'reported  items"),  such 
disclosure  must  include  disclosures 
about  derivatives  that  affect  directly  or 
indirectly  such  reported  items,  to  the 
extent  the  effects  of  such  information 
are  material  and  necessary  to  prevent 
the  disclosure  about  the  reported  item 
from  being  misleading.  In  sxmi,  these 
proposals  are  designed  to  make 
information  about  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments  more  useful  to  investors 
seeking  to  assess  the  market  risk 
inherent  in  these  instmments. 
DATES:  Comments  on  the  proposed 
amendments  should  be  received  on  or 
before  May  7,  1996. 


ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.VV., 
Washington.  D.C.  20549.  Comment 
letters  should  refer  to  File  No.  S7-35- 
95.  All  comments  received  will  be 
available  for  public  ins[)ection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  J.  Cole.  Thomas  J.  Linsmeier. 
Russell  B.  Mallett.  Ill,  or  Stephen  M. 
Swad,  at  (202)  942-4400,  Office  of  the 
Chief  Accountant,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  11-3.  Washington,  D.C. 
20549.  or  Kurt  R.  Hohl.  at  (202)  942- 
2960.  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Mail  Stop  3-13, 
Washington.  DC.  20549. 
SUPPI.EMENTARY  INFORMATION:  The 
Commission  is  proposing  to  amend  Rule 
4-08  of  Regulation  S-X  '  and  to  add 
new  Item  305  to  Regulation  S-K.^ 
Additionally,  the  Commission  is 
proposing  amendments  to  Forms  S-1 . 
S-2,  S-4,  S-1 1 .  and  F^  ^  under  the 
Securities  Act  of  1933,*  and  Rule  14a- 
3,'  Schedule  14A,*  and  Forms  10.  20- 
F,  10-Q.  and  10-K '  under  the  Securities 
Exchange  Act  of  1934.* 

I.  Executive  Summary 

During  the  last  several  years,  there  has 
been  substantial  growth  '  in  the  use  of 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  '*>  The 


'  17  CFR  210.4-08.  Item  310  of  Regulation  S-B. 
CFR  228.310.  also  would  he  amended  to  incorporate 
the  changes  to  Item  4-08  of  Regulation  S-X. 

M7  CFR  Part  229. 

M7CFR239.il.  12,25,  18,  and  34. 

M5U.S.C.  77a  eiseq. 

M7CFR240.14a-3. 

*17  CFR  240.148-101. 

'  17  CFR  249.210.  220f.  308a.  and  310. 

» 15  U.S.C.  78a  ef  se<j 

*The  worldwide  notional/ contract  amounts  for 
derivative  financial  instruments  and  derivative 
commodity  instruments  increased  from  $7.1  trillion 
in  1989  to  562.1  trillion  in  1994  These  notional 
amounts,  while  one  way  to  measure  derivative 
activities,  do  not  represent  a  precise  measure  of  the 
risk  associated  with  these  instruments.  In  many 
instances,  the  amount  at  risk  is  much  smaller  than 
the  notional  amount.  Set  Financial  Derivatives: 
Actions  Needed  to  Protect  the  Financial  System, 
United  States  General  Accounting  Office  Report  to 
Congressional  Requesters  (May  1994).  and  Public 
Disclosure  of  the  Trading  and  Derivatives  Activities 
of  Banks  and  Securities  Firms,  Basle  Committee  on 
Banking  Supervision  ("Basle  Committee")  and  the 
Technical  Committee  of  the  International 
Organization  of  Securities  Commissions  ("IOSCO") 
(November  1995). 

'"See  section  IV  C,  infra,  for  complete  definitions 
of  the  terms  derivative  financial  instruments,  other 
financial  instruments,  and  derivative  commodity 
instruments.  In  brief,  for  purposes  of  this  release: 


Commission  recognizes  that  these 
instruments  can  be  effective  tools  for 
managing  registrants'  exposures  to 
market  risk."  During  1994,  however, 
some  registrants  experienced 
significant,  and  sometimes  unexpected, 
losses  in  market  risk  sensitive 
instruments  due  to,  among  other  things, 
changes  in  interest  rates,  foreign 
currency  exchange  rates,  and 
commodity  prices.  In  light  of  these 
losses  and  the  substantial  growth  in  the 
use  of  market  risk  sensitive  instruments, 
public  disclosure  about  these 
instruments  has  emerged  as  an 
important  issue  in  financial  markets. 

During  1994  and  1995,  to  imderstand 
better  this  emerging  issue  and  to  assess 
current  disclosure  practice,  the  SEC  staff 
reviewed  annual  reports  filed  with  the 
Commission  by  approximately  500 
registrants.  The  primary  purposes  of 
these  reviews  were  to  (i)  assess  the 
quahty  of  disclosures  pertaining  to 
market  risk  sensitive  instruments  and 
(ii)  determine  what,  if  any,  additional 
information  is  needed  to  improve 
disclosures  about  these  instruments. 
The  SEC  staff  observed  that  while 
disclosures  reviewed  in  1995  were  more 
informative  than  those  reviewed  in 
1994,  in  part,  because  of  improved 
guidance  by  the  FASB,i2  three 


(1)  derivative  financial  iiutruments  include  futures, 
forwards,  swaps,  options,  and  other  financial 
instruments  with  similar  characteristics.  (2)  other 
financial  instruments  include,  for  example, 
investments,  loans,  structured  notes,  mortgage- 
backed  securities,  indexed  debt  instruments, 
inter^t-only  and  principal-only  obligations, 
deposits,  and  other  debt  obligatioru.  and  (3) 
derivative  commodity  instrtmients  include,  to  the 
extent  such  instruments  are  not  derivative  financial 
instruments,  commodity  futures,  commodity 
forwards,  commodity  swaps,  commodity  options, 
and  other  commodity  instruments  with  similar 
characteristics  that  are  reasonably  possible  to  be 
settled  in  cash  or  with  another  financial  instrument. 
In  addition,  for  purposes  of  this  release,  the  terms 
(1)  "derivatives"  refer  to  derivative  flnancial 
instruments  and  derivative  commodity  instruments, 
together,  and  (2)  "market  risk  sensitive 
instruments"  refer  to  derivative  financial 
instruments,  other  Hnancial  instruments,  and 
derivative  commodity  instruments,  collectively. 

' '  Market  risk  is  the  risk  of  loss  arising  from 
adverse  changes  in  market  rates  and  prices,  such  as 
interest  rates,  foreign  currency  exchange  rates, 
commodity  prices,  and  similar  market  rate  or  price 
changes  {e.g..  equity  prices).  See  Group  of  Thirty. 
"Derivafives.  Practices  and  Principles"  (July  1993), 
and  Financial  Accounting  Standards  Board 
("FASB"),  Statement  of  Financial  Accounting 
Standards  No.  105.  "Disclosure  of  Information 
about  Financial  Instruments  with  Off-Balance-Sheet 
Risk  and  Financial  Instruments  with  Concentrations 
of  Credit  Risk"  (TAS  105")  (March  1990).  for 
similar  deflnitions  of  market  risk. 

'Mn  October  1994.  the  FASB  issued  Statement  of 
Financial  Accounting  Standards  No.  119, 
"Disclosures  about  Derivative  Financial 
Instruments  and  Fair  Value  of  Financial 
Instruments"  {"F\S  119")  (October  1994).  which 
requires  disclosures  about  derivative  financial 
instruments.  FAS  1 19  is  effective  for  fiscal  years 
ending  after  December  IS.  1994.  except  for  entities 


significant  disclosure  issues  remain. 
Today,  to  address  those  disclosure 
issues:  '^ 

1.  The  Commission  proposes 
amendments  to  Regulation  S-X 
requiring  enhanced  descriptions  in  the 
footnotes  to  the  financial  statements  of 
accounting  policies  for  derivative 
financial  instruments  and  derivative 
commodity  instruments.'*  These 
disclosures  would  be  required  unless 
the  registrant's  derivative  activities  are 
not  material.  For  this  proposal,  the 
materiality  of  derivatives  activities 
would  be  measured  by  the  fair  values  '^ 
of  derivative  financial  instruments  and 
derivative  commodity  instruments  at 
the  end  of  each  reporting  period  and  the 
fair  value  of  those  instrujnents  during 
each  reporting  period. 

2.  The  Commission  proposes 
amendments  creating  a  new  Item  305  of 
Regulation  S-K  requiring  disclosure 
outside  the  financial  statements  '*>  of 
qualitative  and  quantitative  information 
about  derivative  financial  instruments, 
other  financial  instrviments,  and 
derivative  commodity  instruments. 
These  disclosures  would  be  required  if 
any  of  the  following  items  are  material: 
(i)  the  fair  values  oT  market  risk 
sensitive  instruments  outstanding  at  the 
end  of  the  current  reporting  period  or 
(ii)  the  potential  loss  in  future  earnings, 
fair  values,  or  cash  flows  of  market  risk 
sensitive  instruments  from  reasonably 
possible  market  movements.'^ 


with  less  than  S150  million  in  total  assets.  For  those 
entities.  FAS  119  is  effective  for  financial 
statements  issued  for  fiscal  years  ending  after 
December  15.  1995. 

"The  FASB  currently  is  working  on  a  project  to 
improve  accounting  recognition  and  measurement 
of  derivatives.  This  release  does  not  address 
accounting  recognition  and  measurement  of 
derivatives,  but  focuses  solely  on  disclosure  issues 
related  to  derivatives  and  other  financial 
instruments. 

"These  disclosure  requirements  do  not  relate  to. 
for  example,  other  financial  instruments. 
Accounting  policy  disclosure  requirements  for 
these  other  instruments  are  prescribed  by  existing 
generally  accepted  accounting  principles  and 
Commission  guidance  [see,  e.g..  Accounting 
Principles  Board  Opinion  No.  22,  "Disclosure  of 
Accounting  Policies"  {"APB  22")  (April  1972). 

"For  purposes  of  this  release,  the  term  "fair 
value"  has  the  same  meaning  as  defined  by 
generally  accepted  accounting  principles  {see,  e.g., 
FASB,  Statement  of  Financial  Accounting 
Standards  No.  107,  "Disclosures  about  Fair  Value 
of  Financial  Instruments"  ("FAS  107")  (December 
1991).  paragraph  5).  - 

""See  section  III  B3b.  infra,  for  a  discussion  about 
where,  outside  the  financial  statements,  these 
disclosures  would  appear. 

'''The  proposed  amendments  regarding 
disclosure  of  qualitative  and  quantitative 
information  about  market  risk  do  not  relate  solely 
to  derivatives,  but  also  to  investments  in  other 
financial  instruments.  These  disclosures  would  be 
required  for  registrants  that  have  material 
investments  in  other  financial  instruments,  even 
though  they  have  no  investments  in  derivatives. 


a.  In  complying  with  the  proposed 
amendments  requiring  disclosure  of 
quantitative  information  about  market 
risk,  registrants  would  be  permitted  to 
select  any  one  of  the  following  three 
disclosure  alternatives: 

i.  Tabular  presentation  of  expected 
future  cash  flow  amounts  and  related 
contract  terms  categorized  by  expected 
maturity  dates; 

ii.  Sensitivity  analysis  expressing  the 
possible  loss  in  earnings,  fair  values,  or 
cash  flows  of  market  risk  sensitive 
instruments  from  selected  hypothetical 
changes  in  market  rates  and  prices;  or 

iii.  Value  at  risk  disclosures 
expressing  the  potential  loss  in 
earnings,  fair  values,  or  cash  flows  of 
market  risk  sensitive  instrimients  from 
market  movements  over  a  selected 
period  of  time  with  a  selected  likelihood 
of  occurrence. 

b.  The  proposed  qualitative 
information  about  market  risk  would 
include  a  narrative  discussion  of  (i)  a 
registrant's  primary  market  risk 
exposures  '^  and  (ii)  how  the  registJon* 
manages  those  exposures  [e.g.,  a 
description  of  the  objectives,  general 
strategies,  and  instruments,  if  any,  used 
to  manage  those  exposures). 

3.  The  Commission  is  reminding 
registrants  that  when  they  provide 
disclosure  about  financial  instrimients, 
commodity  positions,  firm 
commitments,  and  other  anticipated 
transactions  1^  ("reported  items"),  such 
disclosure  must  include  information 
about  derivatives  that  affect  directly  or 
indirectly  such  reported  items,  to  the 
extent  the  effects  of  such  mformation 
are  material  and  necessary  to  prevent 
the  disclosure  about  the  reported  item 
from  being  misleading.  For  example, 
when  information  is  required  to  be 
disclosed  in  the  footnotes  to  the 
financial  statements  about  interest  rates 
and  repricing  characteristics  of  debt 
obligations,  registrants  should  include, 
when  material,  disclosure  of  the  effects 
of  derivatives.  Similarly,  summary 
information  and  disclosures  in 
Management's  Discussion  and  Analysis 
("MD&A")  about  the  cost  of  debt 
obligations  should  include,  when 
material,  disclosure  of  the  effects  of 
derivatives. 


'*See  note  63.  infra,  for  a  definition  specifying 
how  the  term  "primary  market  risk  exposures"  is 
used  in  this  release. 

"For  purposes  of  this  release,  "anticipated 
transactions"  means  transactions  (other  than 
transactions  involving  existing  assets  or  liabilities 
or  transactions  necessitated  by  existing  firm 
commitments)  an  enterprise  expects,  but  is  not 
obligated,  to  carry  out  in  the  normal  course  of 
business  {see,  e.g.,  1 9  of  Statement  of  Financial 
Accounting  Standards  No.  80,  "Accounting  for 
Futures  Contracts"  ("FAS  80")  (August  1984)). 


Congress  recently  adopted  the  Private 
Securities  Litigation  Reform  Act  of  1995 
that,  among  other  things,  amends  the 
Securities  Act  and  Securities  Exchange 
Act  to  include  a  safe  harbor  for  forward 
looking  information.  It  is  the 
Commission's  intention  that  forward 
looking  disclosures  made  pursuant  to 
proposed  Item  305  of  Regulation  S-K 
and  Item  9A  of  Form  20-F  be  subject  to 
an  appropriate  safe  harbor.  The 
Commission's  staff  is  continuing  to 
consider  how  best  to  craft  an 
appropriate  safe  harbor  in  light  of  this 
recent  legislation,  and  the  Commission 
intends  to  issue  a  release  shortly  that 
would  propose  that  the  disclosures  to  be 
required  by  new  Items  305  and  9A  be 
made  subject  to  safe  harbor  provisions. 

The  proposed  amendments  pertaining 
to  qualitative  and  quantitative 
information  about  market  risk  would 
not  apply  to  registered  investment 
companies  2°  and  small  business 
issuers.2i  However,  to  the  extent  market 
risk  represents  a  material  known  trend, 
event,  or  uncertainty,  small  business 
issuers,  like  other  registrants,  would  be 
required  to  discuss  the  impact  of  market 
risk  on  past  and  future  financial 
condition  and  results  of  operations, 
pursuant  to  Commission  rules  relating 
to  MD&A. 22 

The  proposed  amendments  are 
designed  to  make  disclosures  about 
market  risk  sensitive  instruments  more 
useful  to  investors.  They  represent  one 
step  by  the  Commission  to  improve 
registrants'  disclosures  about  market 
risk  sensitive  instruments.  The 
Commission  recognizes  the  evolving 
nature  of  market  risk  sensitive 
instruments  and  intends  to  continue 
considering  how  best  to  address 
disclosure  issues  relating  to  these 
instruments.  In  this  regard,  if  the 
proposals  in  this  release  are  adopted, 
the  Commission  would  anticipate 
reconsidering  the  effectiveness  of  those 
rules,  as  well  as  the  need  for  additional 
proposals,  after  a  period  of  five  years. 

II.  Initiatives  Regarding  Disclosures 
About  Derivatives 

Certain  private  sector  entities  have 
highlighted  problems  associated  with 


*The  Commission  currently  is  considering 
comments  and  suggestions  on  how  to  improve  the 
descriptions  of  risk  provided  to  investors  by  mutual 
funds  and  other  investment  companies.  See 
"Improving  Descriptions  of  Bisk  by  Mutual  Funds 
and  Other  Investment  Companies, "  Securities  Act 
Release  No.  7153.  60  FR  17172  (April  4.  1995). 

2'  The  proposed  amendments  relating  to 
accounting  policies  disclosures,  however,  would 
apply  to  both  registered  investment  companies  and 
small  business  issuers. 

^  See.  e.g..  Item  303  of  Regulation  S-B.  1 7  CFR 
228.303,  and  Item  303  of  Regulation  S-K.  17  CFR 
229.303. 
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disclosures  about  market  risk  sensitive 
instruments,  as  identilRed  by  users  of 
financial  reports.  For  example,  the 
Association  for  Investment  Management 
and  Research  ("AIMR").  an  organization 
of  financial  analysts,  noted  that  users 
"are  confounded  by  the  .  .  .  complexity 
of  financial  instruments."^'  In  addition, 
after  considerable  investigation  into  the 
needs  of  investors  and  creditors,  the 
American  Institute  of  Certified  Public 
Accountant's  ("AICPA")  Special 
Committee  on  Financial  Reporting 
stated:  ^* 

Uien  are  confused.  They  complain  that 
business  reporting  is  not  answering 
important  questions,  such  as:  .  .  .  What 
(innovative  financial)  instruments  has  the 
company  entered  into,  and  what  are  their 
terms?  How  has  the  company  accounted  for 
those  instruments,  and  how  has  that 
accounting  affected  the  financial  statements? 
What  risks  has  the  company  transferred  or 
taken  on?  [page  76) 

Other  organizations  recently  have 
made  recommendations  on  how  to 
improve  such  disclosures  about  market 
risk  sensitive  instruments.  These 
organizations  include  regulators,  such 
as  the  Group  of  10  Central  Bankers,*' 
the  Federal  Reserve  Bank  of  New 
York,*"  the  Basle  Committee  and  the 
Technical  Committee  of  IOSCO,*'  and 
private  sector  bodies,  such  as  the  Group 
of  Thirty  *"  and  a  task  force  of  the 
Financial  Executives  Institute  ("FEI")." 

In  general,  these  organizations  have 
stressed  the  need  to  make  more 
understandable  the  risks  inherent  in 
market  risk  sensitive  instruments.  In 
particular,  they  have  called  for 
additional  quantitative  and  qualitative 
disclosures  about  market  rislt.  For 
example,  the  Federal  Reserve  Bank  of 


"  See  AIMR,  Financial  Heporting  in  the  i990s 
and  Beyond,  page  30  (1993). 

"  See  iMCPA  Special  Committee  on  Financial 
Reporting.  Improving  Buiinets  Reporting — A 
Cuttomer  Focus.  Meeting  the  Infonnation  Needs  of 
Invetton  and  Creditors  (1994). 

"See Bank  (or  International  Settlements.  A 
Ditcussion  Paper  on  Public  Disclosure  of  Market 
and  Credit  Risks  by  Financial  Intermediaries. 
prepared  by  working  group  of  the  Euro-currency 
Standing  Committee  of  the  Central  Banks  of  the 
Croup  of  Ten  Countries  (September  1994). 

»•  See  Federal  Reserve  Bank  of  New  York.  Public 
Disclosure  of  Risks  Related  to  Market  Activity.  A 
Discussion  Paper  (November  1994). 

"  See  Basle  Committee  and  the  Technical 
Conunittee  of  IOSCO.  Framework  for  Supervisory 
Information  about  the  Derivatives  Activities  of 
Banks  and  Securities  Firms  (May  1995)  See  also 
Basle  Committee  and  the  Technical  Committee  of 
IOSCO.  Public  Disclosure  of  the  Trading  and 
Derivatives  Activities  (^  Banks  and  Securities  Finns 
(November  199S). 

"  See  Croup  of  Thirty,  Derivatives:  Practices  and 
Principles  (July  1993). 

"See  FEI.  Derivative  Financial  Instruments 
Accounting  and  Disclosure  Issues.  ("FEI  Report") 
prepared  by  FEI  CCF/CCR  Derivatives  Disclosure 
Task  Force  (August  1994). 


New  York  recommended  a  new 
financial  statement  providing 
quantitative  information  about  the 
overall  market  risk  of  an  entity.^  In 
addition,  the  FEI  task  force 
recommended  that  comptmies  "disclose 
some  type  of  information  which 
conveys  overall  exposure  to  market 
risk."  *'  In  this  regard,  the  FEI  task  force 
suggests  two  distinct  approaches.  One 
approach  is  to  provide  a  high-level 
summary  of  relevant  statistics  about 
outstanding  activity  at  period  end.  The 
second  approach  is  to  communicate  the 
potential  loss  which  could  occur  under 
specified  conditions  using  either  a  value 
at  risk  or  another  comprehensive  model 
to  measure  market  risk.'* 

In  October  1994.  the  FASB, 
responding  in  part  to  calls  for  improved 
disclosure,  issued  Statement  of 
Financial  Accounting  Standards  No. 
1 19.  "Disclosures  about  Derivative 
Financial  Instruments  and  Fair  Value  of 
Financial  Instruments"  ("FAS  119") 
(October  1994)."  FAS  119  prescribes, 
among  other  things,  disclosures  in  the 
financial  statements  about  the  policies 
used  to  account  for  derivative  financial 
instruments  and  a  discussion  of  the 
nature,  terms,  and  cash  requirements  of 
derivative  financial  instruments.  FAS 
119  also  encourages,  but  does  not 
require,  disclosure  of  quantitative 
Information  about  an  entity's  overall 
market  risk.'^ 

EKiring  1994,  in  response,  in  part,  to 
the  concerns  of  investors,  regulators, 
and  private  sector  entities,  the  SEC  staff 
reviewed  the  annual  reports  of 
approximately  500  registrants.  In 
addition,  during  1995,  more  recent 
annual  reports  were  reviewed  by  the 
SEC  staff  to  assess  the  effect  of  FAS  119 
on  disclosiu-es  about  market  risk 
sensitive  instruments.  As  a  result  of 
these  reviews,  the  SEC  staff  observed 
that  FAS  119  had  a  positive  effect  on  the 
quality  of  disclosures  about  derivative 
financial  instruments.  However,  the  SEC 
staff  also  concluded  there  was  a  need  to 
improve  disclosures  about  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity 


"•See  note  26.  supra. 

"  See  Attachment  A.  page  1  of  FEI  Report. 

"  See  Attachment  B.  pages  S  and  6  of  FEI  Report. 

"  Similar  standards  were  recently  adopted  or 
proposed  by  the  International  Accounting 
Standards  Committee,  the  Canadian  Institute  of 
Chartered  Accountants,  and  the  Australian 
Accounting  Standards  Board.  See  International 
Accounting  Standards  No  32,  "Financial 
Instruments:  Disclosure  and  Presentation  "  ("IAS 
32")  (March  1995).  Section  3860  of  the  Handbook 
of  the  Canadian  Institute  of  Chartered  Accountants. 
and  the  Australian  Accounting  Standards  Board's 
exposure  draft  entitled.  "Presentation  and 
Disclosure  of  Financial  Instruments"  (June  1995). 
respectively. 

"See  FAS  119112. 


instruments.  In  particular,  the  SEC  staff 
identified  the  following  three  primary 
disclosure  issues. 

1.  Footnote  disclosures  of  accounting 
policies  for  derivatives  often  are  too  general 
to  convey  adequately  the  diversity  in 
accounting  that  exists  for  derivatives.  Thus, 
it  often  is  difficult  to  determine  the  impact 
of  derivatives  on  registrants'  statements  of 
financial  {xisition,  cash  flows,  and  results  of 
operations: 

2.  Disclosures  often  focus  on  derivatives 
and  other  financial  instruments  in  isolation. 
Thus,  it  may  be  difficult  to  assess  whether 
these  instruments  increase  or  decrease  the 
net  market  risk  ex[>osure  of  a  registrant:  and 

3.  Disclosure  about  financial  instruments, 
commodity  positions,  firm  commitments, 
and  other  anticipated  transactions  ("reported 
items")  in  the  footnotes  to  the  financial 
statements,  MD&A,  schedules,  and  selected 
financial  data  may  not  reflect  adequately  the 
effect  of  derivatives  on  such  reported  items. 
Thus,  without  disclosure  about  the  effects  of 
derivatives,  information  about  the  reported 
items  may  be  incomplete  or  perhaps 
misleading. 

The  proposals  in  this  release  are 
designed  to  address  these  issues.  They 
reflect  a  significant  amoimt  of  learning 
Jby  the  Commission  and  its  staff  over  the 
past  year  and  a  half  about  (i)  derivatives 
and  related  risk  management  activities, 
and  (ii)  alternative  disclosure 
approaches  to  make  those  activities 
more  imderstandable  to  investors.  In 
addition,  during  this  period,  the 
Commission  and  its  staff  developed  the 
following  guiding  principles,  which 
provided  the  foundation  for  the 
proposed  amendments  described  in  this 
release: 

•  Disclosures  should  allow  investors 
to  imderstand  better  how  derivatives 
affect  a  registrant's  statements  of 
financial  position,  cash  flows,  and 
results  of  operations: 

•  Disclosures  should  provide 
information  about  market  risk; 

•  Disclosures  should  allow  the 
investor  to  understand  how  market  risk 
sensitive  instnmients  are  used  in  the 
context  of  the  registrant's  business; 

•  Disclosures  about  market  risk 
should  not  focus  on  derivatives  in 
isolation,  but  rather  should  reflect  the 
risk  of  loss  inherent  in  all  market  risk 
sensitive  instruments; 

•  Disclosure  requirements  about 
market  risk  should  be  flexible  enough  to 
accommodate  different  types  of 
registrants,  different  degrees  of  market 
risk  exposure,  and  alternative  ways  of 
measuring  market  risk; 

•  Disclosures  about  market  risk 
should  highlight,  where  appropriate, 
special  risks  relating  to  leverage,  option, 
or  prepayment  features;  and 

•  New  disclosure  requirements 
should  build  on  existing  disclosure 
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requirements,  where  possible,  to 
minimize  compliance  costs  of 
registrants. 

in.  Discussion  of  Proposed 
Amendments 

A.  Disclosure  of  Accounting  Policies  for 
Derivatives 

1.  Backgrotmd 

During  the  last  several  years,  a 
significant  number  of  issues  relating  to 
the  accounting  for  derivatives  have  been 
raised.  Although  the  FASB  is  working 
on  a  project  that  would  address 
comprehensively  the  accotmtlng  for 
derivatives,  currently  there  is  very  little 
authoritative  literature  on  the 
accounting  for  options  and  complex 
derivatives,  many  of  which  are  used 
fi^quently  by  registrants. ^^ 

In  the  absence  of  comprehensive 
literature,  registrants  are  developing 
accotmtlng  practices  for  options  and 
complex  derivatives  by  analogy  to  the 
limited  amount  of  literature  that  does 
exist.  These  analogies  are  complicated 
because  existing  derivative  literature 
refers  to  at  least  three  distinctly 
different  methods  of  accoimting  for 
derivatives  [e.g.,  fair  value  accounting, 
deferral  accoimting,  and  accrual 
accounting)  ^  and  the  tmderlylng 
concepts  and  criteria  used  in 
determining  the  applicability  of  these 
accounting  methods  are  not 
consistent.'^  As  a  result,  during  its  1994 
and  1995  reviews  of  filings,  the  SEC 


"The  authoritative  accounting  literature  for 
options  and  complex  derivatives  generally  is 
limited  to  a  few  consensuses  from  the  FASB 
Emerging  Issues  Task  Force  ("EITF").  which  by 
their  nature  address  the  accounting  for  very  specific 
transactions.  See,  e.g.,  EfTF  Issues  8ft-8.  "Mortgage 
Swaps, "  and  90-1 7,  "Hedging  Foreign  Currency 
Risks  with  Purchased  Options. " 

^ Under  the  fair  value  method,  derivatives  are 
carried  on  the  balance  sheet  at  fair  value  with 
changes  in  that  value  recognized  in  earnings  or 
stockholders'  equity  (see.  e.g..  Statement  of 
Financial  Accounting  Standards  No.  52,  "Foreign 
Currency  Translation"  ("FAS  52")  (December 
1981),  and  FAS  BO.  Under  the  deferral  method, 
gains  and  losses  from  derivatives  are  deferred  on 
the  balance  sheet  and  recognized  in  earnings  in 
conjunction  with  earnings  of  designated  items  (see, 
e.g.,  FAS  52  and  FAS  80).  Under  the  accrual 
method,  each  net  payment/receipt  due  or  owed 
under  the  derivative  is  recognized  in  earnings 
during  the  period  to  which  the  payment/receipt 
relates:  there  is  no  recognition  on  the  balance  sheet 
for  changes  in  the  derivative's  fair  value  (see,  e.g., 
EfTF  Issue  84-36,  "Interest  Rate  Swap 
Transactions"). 

"For  example,  the  risk  reduction  criterion  in 
FAS  52  is  different  from  the  risk  reduction  criterion 
in  FAS  80.  FAS  52  specifies  risk  reduction  on  a 
transaction  basis,  while  FAS  80  speclfles  risk 
reduction  on  an  enterprise  basis.  In  addition,  FAS 
80  permits  the  use  of  deferral  accounting  for  futures 
contracts  used  to  hedge  probable,  but  not  Tirmly 
committed,  anticipated  transactions,  while  FAS  52 
prohibits  deferral  accounting  for  foreign  currency 
forward  exchange  contracts  used  to  hedge  those 
same  types  of  anticipated  transactions. 


staff  observed  that  registrants  may 
accoimt  for  the  same  type  of  derivative 
in  many  different  ways."**  Thus,  it  was 
difficult  to  compare  the  financial 
statement  effects  of  derivatives  across 
registrants. 

In  order  to  provide  a  better 
tmderstanding  of  the  accoimting  for 
derivative  financial  instruments, 
paragraph  8  of  FAS  119  requires 
disclosure  of  the  policies  used  to 
account  for  such  instruments,  pursuant 
to  the  requirements  of  APB  22. '' 
Specifically,  FAS  119  emphasizes  the 
disclosure  of  "policies  for  recognizing 
(or  not  recognizing)  and  measuring 
derivative  financial  instruments  .  .  . 
and  when  recognized,  where  those 
instruments  and  related  gains  and  losses 
are  reported  in  the  statements  of 
financial  position  and  income."^ 
However,  notwithstanding  its  helpful 
guidance,  FAS  119  does  not  provide  an 
explicit  indication  of  what  must  be 
disclosed  in  accounting  policies 
footnotes  to  make  more  understandable 
the  effects  of  derivatives  on  the 
statements  of  financial  position,  cash 
flows,  and  results  of  operations,  and  it 
does  not  address  disclosure  of 
accounting  policies  for  derivative 
commodity  instruments.  Thus,  to 
facilitate  a  more  informed  assessment  of 
the  effects  of  derivatives  on  financial 
statements,  the  proposed  amendments 
make  explicit  the  items  to  be  disclosed 
in  the  accounting  policies  footnotes  for 


"The  Commission  does  not  mean  io  imply  by 
this  statement  that  registrants  may  justify  the  use  of 
any  method  of  accounting  for  derivatives.  Rather 
registrants  must  select  appropriate  accounting 
methods  that  are  consistent  with  generally  accepted 
accounting  principles.  In  particular,  generally 
accepted  accounting  principles  require  registrants 
using  derivatives  for  trading,  dealing,  or  speculative 
purposes  to  recognize  those  instruments  oij  the 
balance  sheet  at  fair  value  with  changes  in  that 
value  recognized  immediately  in  earnings  (see,  e.g., 
FAS  80  1  3). 

"APB  22  1  12  states: 

Disclosure  of  accounting  policies  should  identify 
and  describe  the  accounting  policies  followed  by 
the  reporting  entity  and  the  methods  of  applying 
those  principles  that  materially  affect  the 
determination  of  financial  position,  cash  flows  or 
results  of  operations.  In  general,  the  disclosure 
should  encompass  important  judgments  as  to  the 
appropriateness  of  principles  relating  to  recognition 
of  revenue  and  allocation  of  asset  costs  to  current 
and  future  periods:  in  particular,  it  should 
encompass  those  accounting  principles  and 
methods  that  involve  ...  a  selection  from  existing 
acceptable  alternatives. 

The  Accounting  Principles  Board  was  the 
predecessor  to  the  FASB.  Unless  superseded  by 
FASB  Statements,  APB  Opinions  continue  to  be 
regarded  as  the  highest  level  of  generally  accepted 
accounting  principles  followed  by  the  accounting 
profession.  See  generally  AICPA,  Statements  on 
Auditing  Standards  No.  69,  "The  Meanii)g  of 
Present  Fairly  in  Conformity  With  Generally 
Accepted  Accounting  Principles  in  the  Independent 
Auditor's  Report."  <l  5  (March  1992);  AU  §411.05. 

^See  FAS  119  160. 


derivative  financial  Instruments  and 
derivative  commodity  instruments. 

2.  Proposed  Disclosure  Rule 

The  proposed  amendments  pertaining 
to  accounting  policies  would  add  a  new 
paragraph  (n)  to  Rule  4-08  of  Regulation 
S-X  to  require  disclosure  in  the 
footnotes  to  the  financial  statements  of  ■ 
(i)  each  method  used  to  account  for 
derivatives,  (11)  types  of  derivatives 
accounted  for  under  each  method,  (Hi) 
the  criteria  required  to  be  met  for  each 
accounting  method  used  (e.g.,  the 
manner  in  which  risk  reduction, 
correlation,  designation,  and/or 
effectiveness  tests  are  applied),  (iv)  the 
accounting  method  used  if  the  specified 
criteria  are  not  met,  (v)  the  accounting 
for  the  termination  of  derivatives 
designated  as  hedges  or  used  to  affect 
directly  or  indirectly  the  terms,  fair 
values,  or  cash  flows  of  a  designated 
item,  (vi)  the  accounting  for  derivatives 
if  the  designated  item  matures,  or  Is 
sold,  extinguished,  terminated,  or,  if 
related  to  an -anticipated  transaction,  is 
no  longer  likely  to  occur,  and  (vii) 
where  and  when  derivatives  and  their 
related  gains  and  losses  are  reported  in 
the  statements  of  financial  position, 
cash  flows,  and  results  of  operations.*' 

The  proposed  amendments  would 
require  registrants  to  distinguish 
between  accounting  policies  used  for 
derivatives  entered  into  for  trading 
purposes  from  those  that  are  entered 
into  for  purposes  other  than  trading.** 
Disclosure  of  accounting  policies  for 
derivatives  would  be  required  unless    - 
the  registrant's  derivative  activities  are 
not  material.  For  this  proposal,  the 
materiality  of  derivatives  activities 
would  be  measured  by  the  fair  values  of 
derivative  financial  instruments  and 
derivative  commodity  instruments  at 
the  end  of  each  reporting  period  and  the 
fair  value  of  those  instruments  during 
each  reporting  period. 

In  essence,  the  proposed  amendments 
clarify  the  application  of  the  accounting 
policy  disclosure  requirements  set  forth 
in  FAS  119  for  derivative  financial 
instruments.  They  also  extend  those 
requirements  to  address  the  disclosure 
of  accounting  policies  for  derivative 
commodity  instruments.*' 


*'  FAS  1 19 1 1  iCb)  also  requires  a  descripTion  of 
where  gains  and  losses  from  derivative  Hnancial 
instruments  held  or  issued  for  purposes  other  than 
trading  are  reported  in  the  statements  of  financial 
position  and  income. 

^  For  purposes  of  this  release,  the  term  "trading 
purposes"  has  the  same  meaning  as  defined  by 
generally  accepted  accounting  principles  (see,  e.g., 
FAS  11919a). 

*^See  note  14,  supra. 
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3.  KequDSts  .'u:  Luniiiier,L 

1 .  The  proposed  amendments 
requiring  disclosure  of  accounting 
policies  for  derivatives  are  designed  to 
make  it  easier  for  investors  to  assess  the 
financial  statement  effects  of  derivative 
financial  instruments  and  derivative 
commodity  instruments.  Would  the 
proposed  disclosures  accomplish  this 
objective?  If  not.  are  there  specific 
disclosures  about  accounting  policies 
that  should  be  added  or  deleted? 

2.  The  proposed  amendments  relating 
to  disclosures  of  accounting  pohcies  are 
limited  to  derivative  financial 
instruments  and  derivative  commodity 
instruments.  These  proposed  disclosure 
requirements  do  not  add  to  the 
accounting  policies  disclosure 
requirements  for  other  financial 
instruments,  which  are  addressed  by 
generally  accepted  accounting 
principles  [e.g..  APB  22).  Is  the  scope  of 
instruments  covered  by  the  proposed 
amendments  requiring  additional 
accounting  policies  disclosures 
appropriate?  If  not,  which  instruments 
should  be  included  or  excluded? 

3.  Under  the  proposed  amendments, 
disclosure  of  accounting  policies  would 
be  required  unless  the  registrant's 
derivative  activities  are  not  material.  For 
this  proposal,  the  materiality  of 
derivatives  activities  would  be 
measured  by  the  fair  values  of  derivative 
financial  instruments  and  derivative 
commodity  instruments  at  the  end  of 
each  reporting  period  and  the  fair  value 
of  those  instruments  during  each 
reporting  period  Is  this  disclosure 
threshold  appropriate?  If  not.  what  other 
threshold  could  be  specified  to  require 
disclosure  of  all  information  a 
reasonable  investor  would  consider 
important  to  decision-making  [e.g., 
would  it  be  more  appropriate  to  use  a 
disclosure  threshold  similar  to  the 
threshold  for  quantitative  and 
qualitative  disclosures  about  market  risk 
proposed  in  section  III  B3a  of  this 
release)? 

B.  Disclosures  of  Quantitative  and 
Qualitative  Information  About  Market 
Risk 

1 .  Quantitative  Information  About 
Market  Risk 

a.  Background 

Market  risk  is  inherent  in  both 
derivative  and  non-derivative 
instruments,  including: 

•  Derivative  financial  instruments — 
futures,  forwards,  swaps,  options,  and 
other  financial  instruments  with  similar 
characteristics; 

•  Other  financial  instruments — non- 
derivative  financial  instruments,  such  as 


u;.^s Miients.  loans,  structured  notes, 
mortgage-backed  securities,  indexed 
debt  instruments,  interest-only  and 
principal-only  obligations,  deposits,  and 
other  debt  obligations; 

•  Derivative  commodity  instruments 
that  are  reasonably  possible  **  to  be 
settled  in  cash  or  with  another  financial 
instrument — commodity  futures, 
commodity  forwards,  commodity 
swaps,  commodity  options,  and  other 
commodity  instruments  with  similar 
characteristics,  to  the  extent  such 
instruments  are  not  derivative  financial 
instruments. 

Generally  accepted  accounting 
principles  and  Commission  rules 
require  disclosure  of  certain  quantitative 
information  pertaining  to  some  of  these 
derivative  financial  instruments.  For 
example,  registrants  currently  are 
required  to  disclose  notional  amounts  of 
derivative  financial  instruments  and  the 
nature  and  terms  of  debt  obligations.*' 
However,  this  information  (i)  often  is 
abbreviated,  (ii)  is  presented  piecemeal 
in  different  parts  of  the  financial 
statements,  and  (iii)  does  not  apply  to 
all  market  risk  sensitive  instruments. 
Thus,  investors  often  are  unable  to 
assess  whether  or  how  particular 
financial  and  commodity  instruments 
affect  a  registrant's  net  market  risk 
exposure. 

FAS  119  encourages,  but  does  not 
require,  disclosure  of  quantitative 
information  about  the  overall  market 
risk  inherent  in  derivative  financial 
instruments  and  other  instruments 
subject  to  market  risk.*--  However,  the 
SEC  staff  has  observed  that  registrants 
often  do  not  make  these  disclosures. 

b.  Proposed  Disclosure  Rule 

To  allow  investors  to  assess  more 
easily -overall  mfirket  risk,  the  proposed 
amendments  would  create  a  new  Item 
305(a),  which  would  require  disclosure, 
outside  the  financial  statements,*^  of 
quantitative  market  risk  information  for 
derivative  financial  instruments,  other 


financial  instruments,  and  derivative 
commodity  instruments,  to  the  extent  it 
is  material.  This  information  would  be 
furnished  using  one  of  the  following 
three  ways,  at  the  election  of  the 
registrant.** 

(i)  Tabular  Presentation 

The  first  quantitative  market  risk 
disclosure  alternative  would  permit 
registrants  to  provide  a  tabular 
presentation  of  terms  and  information 
related  to  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments.  Such  information  would 
include,  but  is  not  limited  to,  fair  values 
of  instruments,  expected  principal  or 
transaction  cash  flows,  weighted 
average  effective  rates  or  prices,  and 
other  relevant  market  risk  related 
information.  These  data  are  common 
inputs  to  market  risk  measurement 
methods  and,  therefore,  may  be  useful 
in  understanding  a  registrant's  exposiu^ 
to  market  risk. 

This  tabular  information  would  be 
summarized  by  risk  exposure  category 
(i.e..  interest  rate  risk,  foreign  currency 
exchange  rate  risk,  commodity  price 
risk,  and  other  similar  price  risks,  such 
as  equity  price  risk)  and.  within  the 
foreign  currency  exchange  rate  risk 
category,  by  functional  currency*'  [e.g.. 
U.S.  dollar,  Japanese  yen).  Within  each 
of  these  risk  exposure  categories, 
instruments  would  be  grouped  based  on 
common  characteristics.  At  a  minimum, 
instruments  would  be  distinguished  by 
the  following  characteristics:  (i)  Fixed 
rate  or  variable  rate  assets  or  liabilities, 
(ii)  long  or  short  forwards  or  futures, 
(iii)  written  or  purchased  put  or  call 
options,  (iv)  receive  fixed  or  receive 
variable  interest  rate  swaps,  and  (v)  the 
currency  in  which  the  instruments'  cash 
flows  are  denominated.  Thus,  for 
example,  within  the  interest  rate  risk 
exposure  category,  a  registrant  might 
present  the  following  list  of 
instruments:  fixed  rate  Mexican  peso 
investments,  variable  rate  U.S.  dollar 


**See  note  65.  infra,  for  a  definition  specifying 
how  the  term  "reasonably  possible"  is  used  in  this 
release. 

■«See.  eg.  FAS1191  8b and  Rule  S-02  of 
Regulation  S-X.  17  CFK  210.5-02. 

»!n  particular.  FAS  1191  12  lists  five  possible 
quantitative  methods  of  measuring  and  disclosing 
market  risk.  They  are:  (i)  details  about  current 
positions  and  perhaps  activity  during  the  period, 
(ii)  the  hypothetical  effects  on  equity,  or  on  annual 
income,  of  several  possible  changes  in  market  price, 
(iii)  a  gap  analysis  of  interest  rate  repricing  or 
maturity  dates,  (iv)  the  duration  of  the  nnancial 
instruments,  and  (v)  the  entity's  value  at  risk  from 
derivative  financial  instruments  and  from  other 
positions  at  the  end  of  the  reporting  period  and  the 
average  value  at  risk  during  the  year. 

<^  See  section  III  B3b.  infra,  for  a  discussion  about 
where,  outside  the  flnancial  statements,  th 
disclosures  would  appear. 


*  At  the  current  time,  the  Commission  is  not 
proposing  to  prescribe  standardized  methods  and 
procedures  specifying  how  to  comply  with  each  of 
these  disclosure  alternatives.  To  the  extent 
registrants  use  one  of  these  methods  internally,  they 
would  be  permitted,  but  not  required,  to  report 
quantitative  measures  of  market  risk  using  the  same 
method  externally  To  facilitate  comparison  across 
registrants,  the  Commission  proposes,  below,  that 
registrants  provide  descriptions  of  the  model  and 
assumptions  used  to  prepare  quantitative  market 
risk  disclosures. 

"For  purposes  of  this  release,  functional 
currency  means  the  currency  of  the  primary 
economic  environment  in  which  the  entity 
operates:  normally,  that  is  the  currency  of  the 
environment  in  which  an  entity  primarily  generates 
and  expends  cash.  This  definition  is  the  same  as  the 
deflnition  of  functional  currency  in  FAS  52. 
Appendix  E. 
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debt  obligations,  long  U.S.  Treasury 
futures,  and  Mexican  peso  receive 
variable  interest  rate  swaps.  Derivatives 
used  to  manage  risks  inherent  in 
anticipated  transactions  also  would  be 
disclosed  separately. 

For  each  instrument  in  the  table, 
expected  principal  or  transaction  cash 
flow  information  would  be  presented 
separately  for  each  of  the  next  five 
years,  with  the  remaining  expected  cash 
flows  presented  as  an  aggregate  amount. 
The  proposed  amendments  also  would 
require  disclosure  of  information  on 
assumptions  necessary  to  an 
understanding  of  a  registrant's  tabular 
market  risk  disclosures.  In  this  regard, 
registrants  would  describe,  at  a 
minimum,  the  differing  numbers 
reported  in  the  table  for  various 
categories  of  instnmients  [e.g.,  principal 
cash  flows  for  debt,  notional  amounts 
for  swaps,  contract  amounts  for  options 
and  futures)  and  key  prepayment  and/ 
or  reinvestment  assumptions  relating  to 
the  timing  of  reported  cash  flow 
amounts.  See  the  Appendix  to  the  text 
of  the  proposed  amendments  for  a 
sample  disclosure. 

(ii)  Sensitivity  Analysis 

The  second  quantitative  market  risk 
disclosure  alternative  would  permit 
registrants  to  provide  disclosure  of 
sensitivity  analyses  expressing  the 
hypothetical  loss  in  future  earnings,  fair 
values,  or  cash  flows  of  market  risk 
sensitive  instruments  over  the  next 
reporting  period  due  to  hypothetical 
changes  in  interest  rates,  currency 
exchange  rates,  commodity  prices,  and 
other  similar  market  price  changes  [e.g., 
equity  prices).'*'  For  example,  these 
disclosures  may  be  similar  to  the 
interest  rate  "sensitivity"  measures 
already  required  to  be  calculated  for 
regulatory  purposes  for  thrift 
institutions."  Under  the  proposed 
amendments,  earnings,  fair  values,  or 
cash  flows  sensitivity  disclosures  would 
be  presented  separately  for  interest  rate 
sensitive  instruments,  currency 
exchange  rate  sensitive  instruments, 
certain  commodity  price  sensitive 
instruments,  and  other  types  of  market 
risk  sensitive  instruments  (e.g.,  equity 
instruments). 

The  proposed  amendments  also 
would  require  disclosure  of  the 
assumptions  and  parameters  underlying 


soThe  term  "sensitivity  analysis."  as  used  in  this 
release,  describes  a  general  class  of  models  that 
assesses  the  risk  of  loss  in  market  risk  sensitive 
instruments  based  on  hypothetical  changes  in 
market  rates  or  prices.  The  term  sensitivity  analysis 
is  not  meant  to  refer  to  any  one  model  for 
quantifying  market  risk. 

"  See  Office  of  Thrift  Supervision.  Regulatory 
Capital:  Interest  Rate  Risk  Component.  12  CFR 
567.5(c)(4)  (August  1993). 


the  registrant's  sensitivity  analysis 
model  that  are  necessary  to  an 
understanding  of  the  registrant's  market 
risk  disclosure.  In  this  regard, 
registrants  would  specify,  at  a 
minimum,  (i)  how  loss  is  defined  by  the 
model  [e.g.,  loss  in  earnings,  fair  values, 
or  cash  flows),  (ii)  a  general  description 
of  the  modeling  technique  [e.g.,  change 
in  net  present  values  arising  from 
parallel  shifts  in  market  rates  or  prices 
and  how  optionality  is  addressed  by  the 
model),  (iii)  the  general  types  of 
instruments  covered  by  the  model  [e.g., 
derivative  financial  instruments,  other 
financial  instruments,  derivative 
commodity  instruments,  and  whether 
other  instruments  are  included 
voluntarily  in  the  model  by  the 
registrant,  such  as  certain  commodity 
instruments  and  positions,  cash  flows 
from  anticipated  transactions,  and 
operating  cash  flows  from  non-financial 
and  non-commodity  instruments),  and 
(iv)  other  relevant  information  on  model 
parameters  [e.g.,  the  magnitudes  of 
parallel  shifts  in  market  rates  or  prices 
used  for  each  category  of  market  risk 
exposure,  the  method  by  which 
discount  rates  are  determined,  and  key 
prepayment  and/or  reinvestment 
assumptions). 

(iii)  Value  at  Risk 

The  third  quantitative  disclosure 
alternative  would  permit  registrants  to 
provide  value  at  risk  disclosures 
expressing  the  potential  entity-wide  loss 
in  fair  values,  earnings,  or  cash  flows  of 
market  risk  sensitive  instruments  that 
might  arise  from  adverse  market 
movements  with  a  selected  likelihood  of 
occurrence  over  a  selected  time 
interval.''  Additional  separate  value  at 
risk  disclosures  would  be  required  for 
interest  rate  sensitive  instruments, 
currency  exchange  rate  sensitive 
instruments,  certain  commodity  price 
sensitive  instruments,  and  other  similar 
market  risk  sensitive  instruments  [e.g., 
equities).  In  addition,  to  help  place 
reported  value  at  risk  amounts  in 
context,  registrants  would  be  required  to 
report  either  (i)  the  average  or  range  in 
value  at  risk  amoimts  for  the  current 
reporting  period,  (ii)  the  average  or 
range  in  actual  changes  in  fair  values, 
earnings,  or  cash  flows  from  market  risk 
sensitive  instruments  occurring  during 
the  current  reporting  period,  or  (iii)  the 


""The  term  "value  at  risk,"  as  used  in  this  release, 
describes  a  general  class  of  models  that  provide  a 
probabilistic  assessment  of  the  risk  of  loss  in  market 
risk  sensitive  instruments.  The  term  value  a!  risk  is 
not  meant  to  refer  to  any  one  model  for  quantifying 
market  risk.  Value  at  risk  models  can  be  adapted  to 
non-trading  activities  as  well  as  trading  activities 
and  to  non-financial  institutions  as  well  as  financial 
institutions,  depending  on  the  model  and 
assumptions  selected  by  the  registrant. 


percentage  of  actual  changes  in  fair 
values,  earnings,  or  cash  flows  from 
market  risk  sensitive  instruments  that 
exceeded  the  reported  value  at  risk 
amounts  during  the  current  reporting 
period. 

The  proposed  amendments  also 
would  require  disclosure  of  the  model 
assumptions  and  parameters  underlying 
the  registrant's  value  at  risk  model  that 
are  necessary  to  an  understanding  of  the 
registrant's  market  risk  disclosure.  In 
this  regard,  registrants  would  specify,  at 
a  minimum,  (i)  how  loss  is  defined  by 
the  model  [e.g.,  loss  in  fair  values, 
earnings,  or  cash  flows),  (ii)  a  general 
description  of  the  modeling  technique 
(e.g.,  variance/covariance,  historical 
simulation,  Monte  Carlo  simulation,  and 
how  optionality  is  addressed  by  the 
model),  (iii)  the  general  types  of 
instruments  covered  by  the  model  (e.g., 
derivative  financial  instruments,  other 
financial  instruments,  derivative 
commodity  instruments,  and  whether 
other  instruments  are  included 
voluntarily  in  the  model  by  the 
registrant,  such  as  certain  commodity 
instnmients  and  positions,  cash  flows 
from  anticipated  transactions,  and 
operating  cash  flows  &t)m  non-financial 
and  non-commodity  instruments),  and 
(iv)  other  material  information  on  model 
parameters  (e.g.,  holding  period, 
confidence  interval,  and  the  method 
used  for  aggregating  value  at  risk 
amounts  across  market  risk  exposure 
categories,  such  as  by  assuming  perfect 
positive  correlation,  independence,  or 
by  using  actual  observed  correlations).'^ 

(iv)  Other  Disclosure  Requirements 

The  proposed  amendments  would 
require  presentation  of  quantitative 
information  about  market  risk  at  the  end 
of  the  most  recent  fiscal  year  or  at  the 
end  of  the  most  recent  reporting  period 
for  which  a  full  set  of  financial 
statements  is  filed  with  the 
Commission.  Under  the  proposed 
amendments,  registrants  would  be 
required  to  provide  separately 
quantitative  information  for  market  risk 
sensitive  instruments  that  are  entered 
into  for  trading  purposes  '*  and  those 


''The  primary  differences  between  the  value  at 
risk  and  sensitivity  analysis  disclosure  alternatives 
are  (I)  value  at  risk  analysis  reports  the  potential 
loss  arising  from  equally  likely  market  movements 
across  instruments,  while  sensitivity  analysis 
reports  the  potential  loss  arising  from  hypothetical 
market  movements  with  differing  likelihoods  of 
occurrence  across  instruments  and  (ii)  value  at  risk 
explicitly  adjusts  the  potential  loss  to  reflect 
correlations  between  market  movements,  while 
sensitivity  analysis  is  not  designed  explicitly  to 
make  such  adjustments. 

"See  note  42.  supra,. fora  definition  specifying 
how  the  term  "trading  purposes"  is  used  .in  this 
release. 
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LT.ai  Jif  fnitTf'u  into  for  purposes  other 
than  trading.  In  addition,  in  order  to 
enable  an  investor  to  assess  material 
changes  in  market  risk  information,  the 
proposed  amendments  would  require 
registrants  to  provide  summarized 
information  as  of  the  end  of  the 
preceding  fiscal  year  or  comparable 
preceding  period.  Registrants  also 
would  be  required  to  discuss  the 
reasons  for  material  changes  in 
quantitative  information  about  market 
risk  when  compared  to  the  information 
reported  in  the  previous  period." 
Registrants  would  be  allowed  to  change 
methods  of  disclosing  quantitative 
information  about  market  risk  (e.g.. 
changing  from  tabular  presentation  to 
value  at  risk).  However,  if  they  change 
methods,  registrants  would  be  required 
to  (i)  disclose  the  reasons  for  any  such 
change  and  (ii)  provide  summarized 
comparable  information,  under  the  new 
disclosure  method,  as  of  the  end  of  the 
period  preceding  the  current  reporting 
period. 

(v)  Encouraged  Disclosures 

In  essence,  the  proposed  amendments 
primarily  are  designed  to  make 
disclosures  about  market  risk  more 
comprehensive  by  requiring  disclosure 
of  quantitative  information  about  market 
risk  that  are  encouraged  to  be  disclosed 
by  FAS  119.  The  proposals  apply  to 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.-"** 

The  Commission  recognizes  that 
market  risk  exposures  may  exist  in 
instruments,  positions,  and  transactions 
other  than  in  those  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments  that  specifically  would  be 
subject  to  the  proposed  amendments.  In 
particular,  market  risk,  in  its  broadest 
view,  also  may  be  inherent  in  the 
following  items: 

•  Derivative  commodity  instruments 
not  reasonably  possible  to  be  settled  in 
cash  or  with  another  financial 
instrument — such  as  a  commodity 
forward  contract  that  must  be  settled  in 
the  commodity; 

•  Commodity  positions — such  as 
investments  in  com,  wheat,  oil,  gas. 


"  For  transition  purposes,  the  Commission  is 
proposing  that  quantitative  disclosures  about 
nurliet  risk  provided  in  the  initial  period  after  the 
rule  is  adopted  would  not  contain  comparable 
summarized  information  for  the  preceding  period. 
Similarly,  in  the  initial  year  after  the  rule  is 
adopted,  a  discussion  of  the  reasons  for  material 
changes  in  reported  amounts  as  compared  to  the 
preceding  period  would  ix>t  be  necessary. 

'•These  disclosure*  would  be  required  for  other 
financial  instruments,  even  if  a  registrant  does  not 
enter  into  derivatives. 


lumber,  silver,  gold,  and  other 
commodity  inventory  positions; 

•  C^sh  flows  from  anticipated 
transactions  ■*' — such  as  cash  flows  from 
anticipated  purchases  and  sales  of 
inventory;  and 

•  Operating  cash  flows  from  non- 
financial  and  non-commodity 
instruments —  such  as  cash  flows 
generated  by  manufacturing  activities. 

The  Commission  also  recognizes, 
however,  that  the  amount  and  timing  of 
the  cash  flows  inherent  in  such 
instruments,  positions,  and  transactions 
often  are  difficult  to  estimate.  In 
addition,  most  risk  measurement 
systems  currently  do  not  include  such 
instruments,  positions,  and  transactions 
in  their  quantitative  assessments  of 
market  risk.  For  these  practical  reasons, 
the  Commission  is  not  proposing  at  this 
time  to  require  that  these  items  be 
included  in  the  proposed  quantitative 
disclosures  about  market  risk.  However, 
registrants  are  encouraged,  when 
practical,  to  include  voluntarily  these 
items  in  their  quantitative  market  risk 
disclosures.  If  these  instruments, 
positions,  and  transactions  are  not 
included  voluntarily,  registrants, 
nonetheless,  should  consider  whether 
they  must  address  this  issue  in  their 
disclosures  identifying  limitations  of  the 
quantitative  information,  discussed 
below.'* 

(vi)  Limitations 

The  proposed  amendments  would 
require  that  registrants  discuss 
limitations  that  may  cause  the 
quantitative  information  about  market 
risk  not  to  reflect  fully  the  overall 
market  risk  of  the  entity.  This 
discussion  would  include  (i)  a 
description  of  each  limitation  and  (ii)  if 
applicable,  a  description  of  the 
instruments'  features  that  are  not 
reflected  fully  within  the  selected 
quantitative  market  risk  disclosure 
alternative. 

Two  illustrative  examples  are 
provided.  First,  as  just  stated,  the 
Commission  is  allowing  certain 
instruments,  positions,  and  transactions 
to  be  excluded  from  quantitative 
disclosures  about  market  risk.  The 
failure  of  a  registrant  to  include  such 
items  in  its  disclosures,  while 


"  See  note  19.  supra. 

'*In  addition,  registrants  should  review  the 
requirements  of  Item  303  of  Regulation  S-K.  17  CFR 
229.303.  to  ensure  that  disclosures  are  sufncienl  to 
inform  readers  of  material  risks  to  which  a 
registrant  is  exposed.  Thus.  MD&A  would  need  to 
discuss  the  risks  relating  to.  for  example, 
anticipated  transactions  or  commodity  positions,  to 
the  extent  these  transactions  or  positions  have,  or 
are  reasonably  likely  to  have,  a  (paterial  effect  on 
the  registrant's  liquidity,  capital  resources,  and 
results  of  operations. 


permitted,  is  a  limitation  of  the 
quantitative  information  provided.  This 
limitation  must  be  described  if  the 
registrant  has  material  investments  in 
these  instruments,  positions,  and 
transactions  that  cause  its  disclosures 
not  to  portray  fully  the  overall  market 
risk  of  the  entity. 

Second,  each  of  the  quantitative 
disclosure  alternatives  may  not  alert 
investors  of  the  degree  of  market  risk 
inherent  in  instruments  with  leverage, 
option,  or  prepayment  features  [e.g., 
structured  notes,  collateralized  mortgage 
obligations,  leveraged  swaps,  and  swaps 
with  embedded  written  options). 
Tabular  information  on  expected  future 
cash  flows  normally  would  not  indicate 
that  instruments  have  such  features. 
Value  at  risk  and  sensitivity  analysis 
models  generally  do  not  reflect  the 
potential  loss  arising  from  all  changes  in 
market  rates  or  prices.  Thus,  if  leverage, 
option,  or  prepayment  features  are 
triggered  by  changes  in  market  rates  or 
prices  outside  those  reflected  in  the 
value  at  risk  and  sensitivity  analysis 
disclosures,  the  potential  loss  in  these 
instruments  may  be  significantly  larger 
than  would  be  implied  by  a  simple 
linear  extrapolation  of  the  reported 
numbers.  Thus,  to  make  investors  fully 
aware  of  the  market  risk  inherent  in 
instruments  with  such  features,  the 
proposed  amendments  would  require  a 
(i)  discussion  of  this  limitation  of  the 
quantitative  disclosures  and  (ii) 
description  of  the  leverage,  option,  or 
prepayment  features  of  the  instnmients 
causing  the  limitation. 

c.  Requests  for  Comment 

1.  The  proposed  amendments  are 
designed  specifically  to  elicit  disclosure 
of  quantitative  information  to  assist 
investors  and  others  in  making  an 
overall  assessment  of  market  risk.  The 
Commission  recognizes  that  some 
investors  may  be  unfamiliar  with  certain 
of  the  proposed  quantitative  disclosure 
methods.  Thus,  the  Commission 
requests  comment  (a)  on  whether  the 
proposed  quantitative  information  is 
expected  to  improve  investors' 
understanding  of  the  market  risk 
associated  with  business  activities  of  a 
registrant  and  (b)  on  the  extent  to  which 
investors  will  benefit  from  and 
understand  the  proposed  quantitative 
market  risk  alternatives. 

2.  The  proposed  amendments  relating 
to  disclosure  of  quantitative  information 
about  market  risk  are  limited  to 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  In  addition, 
when  preparing  these  disclosures, 
registrants  are  encouraged  to  present 
information  about  all  instruments. 


positions,  and  cash  flows  subject  to 
market  risk.  Is  the  scope  of  instruments 
covered  by  these  proposed  amendments 
sufficient?  For  example,  should 
commodity  positions  with  readily 
available  market  prices  be  required  to  be 
included  in  the  quantitative 
disclosures?  In  addition,  £u^  there  other 
instruments  and  positions  that  should 
be  included  or  excluded? 

3.  The  Commission  is  proposing  to 
allow  registrants  to  choose  one  of  three 
alternatives  to  present  quantitative 
information  about  market  risk  (i.e., 
tabular  presentation  of  expected  future 
cash  flows  and  terms,  sensitivity 
analysis,  or  value  at  risk).  Are  these  the 
most  appropriate  alternatives?  If  not, 
should  some  alternatives  be  added  or 
deleted?  For  example,  although  the 
Commission  has  not  proposed  use  of 
interest  gap  analysis  and  duration 
because  these  market  risk  measurement 
methods  commonly  are  not  used  to 
describe  the  market  risk  inherent  in 
non-interest  rate  sensitive  instruments 
and  non-fixed  income  instruments, 
respectively,  should  these  methods  also 
be  allowed? 

4.  In  this  release,  the  Commission 
proposes  amendments  designed  to  allow 
investors  to  evaluate  quantitatively  the 
overall  market  risk  inherent  in 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  Although  the 
proposals  permit  registrants  to  select 
one  of  three  alternative  quantitative 
disclosure  methods,  they  require  that 
the  same  general  disclosure  alternative 
(/.e.,  tabular  presentation  of  expected 
future  cash  flows  and  terms,  sensitivity 
analysis,  or  value  at  risk)  be  used  to 
describe  quantitatively  the  market  risk 
inherent  (i)  in  each  market  risk  exposure 
category  [e.g.,  interest  rates,  foreign 
currency  exchange  rates,  and 
commodity  prices)  and  (ii)  in 
instruments  entered  into  for  trading  and 
other  than  trading  purposes.  Is  this 
approach  practical?  Should  the 
Commission  permit  registrants  to  use 
different  alternatives  to  report  the 
market  risk  inherent  (i)  in  different 
categories  of  market  risk  exposure  and/ 
or  (ii)  in  instruments  entered  into  for 
trading  and  other  than  trading 
purposes?  If  so.  how  will  this  affect  the 
ability  of  investors  to  assess  the  overall 
market  risk  inherent  in  market  risk 
sensitive  instruments?  Please  explain. 

5.  The  Commission  recognizes  that 
risk  management  methods  are  evolving, 
and  no  method  is  dominant  in  practice. 
The  proposed  amendments,  therefore, 
do  not  require  the  use  of  a  single 
measure  or  standardized  procedures  or 
assumptions  for  preparing  quantitative 
market  risk  disclosures.  As  a  result. 


quantitative  information  about  market 
risk  is  not  likely  to  be  prepared  in  a 
uniform  manner  across  registrants. 
However,  to  facifitate  the  analysis  and 
comparison  of  quantitative  market  risk 
information  among  registrants,  the 
Commission  is  proposing  disclosure  of 
the  model  and  assumptions  used  to 
comply  with  the  quantitative  market 
risk  amendments.  Will  the  proposed 
disclosures  about  the  model  and  key 
assumptions  provide  sufficient 
information  for  investors  to  compare 
market  risk  across  registrants?  Are  there 
additional  disclosures  that  might  further 
investors"  analysis  and  comparison?  Is 
there  a  better  approach  to  enhancing  the 
comparability  of  the  proposed 
disclosures?  For  example,  despite  the 
evolving  risk  management  practices, 
should  standardized  procedures  be 
developed  for  preparing  disclosures 
across  registrants?  Alternatively,  should 
minimum  acceptable  standards  be  set 
prescribing  model  parameters  and 
assumptions? 

6.  The  Commission  recognizes  that 
quantitative  disclosures  about  market 
risk  may  be  viewed  as  more  meaningful 
for  certain  registrants  than  others.  For 
example,  because  market  risk  is  one  of 
the  primary  business  risks  for  financial 
institutions,  quantitative  information 
about  market  risk  may  be  more 
meaningful  when  applied  to  financial 
institutions  than  the  same  information 
presented  for  registrants  whose  primary 
risks  are  not  related  to  market  risk. 

In  this  regard,  the  Commission  has 
proposed  that  registrants  have  the 
ability  to  choose  among  three  disclosure 
alternatives.  These  alternatives  reflect 
different  degrees  of  sophistication  in 
risk  measurement  methods,  thereby 
permitting  registrants  flexibility  to 
select  a  disclosure  method  which 
corresponds  most  closely  to  the  degree 
of  market  risk  inherent  in  their  business 
activities.  Are  there  better  ways  to 
address  how  information  about  market 
risk  should  be  presented  for  the 
different  types  of  registrants  that  file 
with  the  Commission?  In  particular, 
should  financial  institutions,  such  as 
bank  holding  companies,  thrift  holding 
companies,  finance  companies, 
investment  banks,  mortgage  banks, 
broker-dealers,  insurance  companies, 
and  similar  types  of  registrants  have  a 
different  set  of  disclosure  requirements 
than  other  companies?  If  so,  should 
financial  institutions  have  more 
rigorous  disclosure  requirements  than 
those  proposed  in  this  release  or  should 
non-financial  institutions  be  exempted 
from  certain  of  the  proposed  disclosures 
specified  in  this  release? 

7.  In  regard  to  the  presentation  of 
tabular  information  on  the  terms,  cash 


flow  amounts,  and  fair  values  of  market 
risk  sensitive  instruments,  the 
Commission  has  specified  that 
information  be  disaggregated  by  risk 
exposure  category  and  grouped  further 
based  on  certain  common  instrument 
characteristics.  Sample  disclosures  have 
been  provided  in  the  Appendix  to  the 
text  of  the  proposed  amendments  to 
illustrate  compliance  with  these 
requirements.  Is  the  level  of 
disaggregation  spiecified  in  the 
requirements  adequate?  Is  there  a  better 
way  to  present  such  information? 

8.  The  proposed  amendments 
requiring  disclosure  of  quantitative 
information  about  market  risk  generally 
are  designed  to  indicate  the  degree  of 
market  risk  from  normal  market 
movements.  The  proposed  disclosure 
adtematives  do  not  specifically  require 
estimates  of  the  market  risk  inherent  in 
unusual  markets  reflecting  worst-case 
scenarios.  Should  the  proposed 
amendments  address  specifically  market 
risk  in  worst-case  scenarios?  K  so,  what 
would  be  a  useful  standard  for 
determining  and  disclosing  a  worst-case 
scenario? 

9.  To  help  place  the  reported  value  at 
risk  numbers  in  context,  the  proposed 
amendments  require  that  registrants 
report  either  (i)  the  average  or  range  in 
value  at  risk  amounts  for  the  current 
reporting  period,  (ii)  the  average  or 
range  in  actual  changes  in  fair  values, 
earnings,  or  cash  flows  from  market  risk 
sensitive  instruments  during  the  current 
reporting  period,  or  (iii)  the  percentage 
of  actual  changes  in  fair  values, 
earnings,  or  cash  flows  from  market  risk 
sensitive  instruments  that  exceeded  the 
reported  value  at  risk  amounts  during 
the  current  reporting  period.  Will  this 
information  be  useful  to  investors  and 
others?  Since  similar  disclosures  cannot 
be  developed  easily  for  the  other 
disclosure  alternatives  for  presenting 
quantitative  information  about  market 
risk  [i.e.  tabular  presentation  of 
expected  cash  flows  and  terms  and 
sensitivity  analysis).. should  these 
disclosures  be  encouraged,  rather  than 
required? 

10.  To  enable  investors  to  assess 
material  changes  in  market  risk,  the 
proposed  amendments  would  require 
registrants  to  provide  summarized 
quantitative  information  about  market 
nsk  for  the  preceding  fiscal  year.  In 
addition,  registrants  would  be  required 
to  discuss  the  reasons  for  material 
changes  in  quantitative  information 
about  market  risk  when  compared  to  the 
information  reported  in  the  previous 
period.  Is  this  information  necessary  to 
an  understanding  of  the  current  period 
market  risk  disclosures?  If  not.  are  there 
other  types  of  information  that  would  be 
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helpful  to  iinestjrs  ;r.  a.-^sessing 
material  changes  m  market  risk? 

11.  Under  the  proposed  amendments, 
registrants  would  be  allowed  to  change 
methods  of  presenting  quantitative 
information  about  market  risk  provided 
they  (i)  explain  the  reasons  for  the 
change  and  (ii)  provide  summarized 
comparable  information  under  the  new 
disclosure  method  for  the  f)eriod 
preceding  the  current  reporting  period. 
Should  registrants  be  required  to 
present  comparable  information  for  the 
period  preceding  the  current  reporting 
period  when  they  change  methods  of 
presenting  quantitative  information 
about  market  risk? 

12.  The  proposed  amendments  are 
focused  on  providing  investors  with 
improved  disclosures  about  market  risk 
sensitive  instruments  and  the  impact  of 
market  risk  on  a  registrant's  financial 
condition  and  results  of  operations. 
Other  regulators  and  private  sector 
entities  have  set  forth  proposals  and 
made  recommendations  that  would 
require  disclosures  about  derivatives 
and  similar  instruments  that  go  beyond 
the  disclosures  proposed  under  these 
proposed  amendments^'  Such 
recommendations  relate  to  the 
disclosure  of  credit  risk,  liquidity  risk, 
legal  risk,  and  operational  risk  inherent 
in  market  risk  sensitive  instruments. 
The  Commission  notes  that  existing 
generally  accepted  accounting 
principles  (e.g.,  FAS  105)  and 
Commission  Regulations  [e.g..  Items  101 
and  303  of  Regulation  S-K.  17  CFR 
229.101  and  229.303.  respectively) 
already  require  some  disclosures 
relating  to  these  risks.  Thus,  at  this  time 
the  Commission  does  not  intend  to 
propose  additional  disclosure 
requirements  about  these  other  risks 
inherent  in  market  risk  sensitive 
instruments.  Is  this  decision 
appropriate? 

13.  Would  any  of  the  proposed 
amendments  regarding  quantitative 
disclosures  about  market  risk  require 
disclosure  of  information  considered 
highly  proprietary  by  registrants?  Are 
there  other  methods  of  quantifying  and 
disclosing  market  risk  that  would  be 
useful  to  investors  and  present  fewer 
proprietary  concerns? 

2.  Qualitative  Information  About  Market 
Risk 

a.  Background 

A  qualitative  discussion  of  a 
registrant's  market  risk  exposures  and 
how  those  exposures  are  managed  is 
important  to  an  understanding  of  a 
registrant's  market  risk.  Such  qualitative 


aisL.osuri's  at'ij.'  j.iitnc  iii.irKet  risk 
management  activities  in  the  context  of 
the  business  and,  therefore,  are  a  useful 
complement  to  quantitative  information 
about  market  risk. 

FAS  119  requires  that  certain 
qualitative  disclosures  be  provided 
about  market  risk  management  activities 
associated  with  derivative  financial 
instruments  held  or  issued  for  purposes 
other  than  trading.  In  particular.  FAS 
119  requires  disclosure  of  "the  entity's 
objectives  for  holding  or  issuing  the 
derivative  6nancial  instruments,  the 
context  needed  to  understand  those 
objectives,  and  its  general  strategies  for 
achieving  those  objectives."*"  In 
addition,  FAS  119  requires  separate 
disclosures  about  derivative  financial 
instruments  used  as  hedges  of 
anticipated  transactions.'"  As  indicated 
above,  these  requirements  of  FAS  119 
only  apply  to  certain  derivatives  held  or 
issued  for  purposes  other  than  trading. 

b.  Proposed  Disclosure  Rule 

In  essence,  the  proposed  qualitative 
disclosure  requirements  would  create  a 
new  Item  305(b)  of  Regulation  S-K, 
which  would  expand  certain  FAS  119 
disclosures  to  (i)  encompass  derivative 
commodity  instruments,  other  financial 
instruments,  and  derivative  financial 
instruments  entered  into  for  trading 
purposes  and  (ii)  require  registrants  to 
evaluate  and  describe  material  changes 
in  their  primary  risk  exposures  and 
material  changes  in  how  those 
exposures  are  managed.  In  particular, 
the  proposed  amendments  would 
require  narrative  disclosure  outside  the 
financial  statements*^  of  (i)  a 
registrant's  primary  market  risk 
exposures*^  and  (ii)  how  those 
exposures  are  managed  (e.g..  a 
description  of  the  objectives,  general 


*  See  notes  25  and  27.  supra. 


"See  FAS  1191  11a.  Footnote  4  of  FAS  119 
illustrates  the  qualitative  disclosures  required  by 
f  11a.  That  footnote  states: 

If  an  entity's  objective  for  a  derivative  position  is 
to  keep  a  risk  from  the  entity's  non-derivative  assets 
below  a  speciTied  level,  the  context  would  be  a 
description  of  those  assets  and  their  risks,  and  a 
strategy  might  be  purchasing  put  options  in  a 
specified  proportion  to  the  assets  at  risk. 

»'SeeFAS  1191  lie. 

«  See  section  III  B3b.  infra. 

*'  For  purposes  of  this  release,  primary  market 
risk  exposures  mean  (i)  the  following  categories  of 
market  risk:  interest  rate  risk,  foreign  currency 
exchange  rate  risk,  commodity  price  risk,  and  other 
similar  market  rate  or  price  risks  (e^  ,  equity  pricesl 
and  (ii)  within  each  of  these  categories,  the 
particular  markets  that  present  the  primary  risks  of 
loss  to  the  registrant.  For  example,  if  a  registrant  (i) 
has  a  material  exposure  to  foreign  currency 
exchange  rate  risk  and  (ii)  is  most  vulnerable  to 
changes  in  dollar/yen.  dollar/pound,  and  dollar/ 
peso  exchange  rales  within  this  category  of  market 
risk,  it  would  disclose  these  exposures. 


Strategies,  and  instruments,  if  any,  used 
to  manage  those  exposures). 

In  preparing  the  proposed  qualitative 
disclosLues  about  market  risk,  the 
Commission  expects  that  registrants 
would  describe  their  primary  market 
risk  exposures  as  they  exist  at  the  end 
of  the  current  reporting  period  and  how 
those  risks  currently  are  being  managed. 
Registrants  also  would  he  required  to 
describe  material  changes  in  their 
primary  market  risk  exposures  and 
material  changes  in  how  these  risks  are 
managed  as  compared  to  what  was  in 
effect  during  the  most  recent  reporting 
period  and  what  is  known  or  expected 
to  be  in  effect  in  future  reporting 
periods. 

These  proposed  qualitative  disclosure 
requirements  would  apply  to  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments.  As  in  the  case  with  respect 
to  the  quantitative  disclosures  about 
market  risk,  the  qualitative  disclosures 
should  be  presented  separately  for 
market  risk  sensitive  instruments  that 
are  entered  into  for  trading  purposes 
and  those  that  are  entered  into  for 
purposes  other  than  trading.  In  addition, 
qualitative  information  about  market 
risk  should  be  presented  separately  for 
those  instruments  used  to  manage  risks 
inherent  in  anticipated  transactions. 

Finally,  to  help  make  disclosures 
about  market  risk  more  comprehensive, 
as  is  the  case  with  the  quantitative 
disclosures  about  market  risk,  the 
Commission  also  is  proposing  to 
encourage  registrants  to  disclose 
qualitative  information  about  market 
risk  relating  to  other  items,  such  as 
derivative  commodity  instruments  not 
reasonably  possible  to  be  settled  in  cash 
or  with  another  financial  instrument, 
commodity  positions,  cash  flows  from 
anticipated  transactions,  and  operating 
cash  flows  from  non-financial  and  non- 
commodity  instruments  (e.g.,  cash  flows 
generated  by  manufacturing  activities).** 

c.  Requests  for  Comment 

1.  The  proposed  amendments 
regarding  qualitative  disclosure  about 
market  risk  are  designed  to  put  market 
risk  management  activities  into  the 
context  of  a  registrant's  overall  business. 
Does  this  qualitative  information  allow 
investors  to  understand  better  the 
management  of  market  risk  inherent  in 
the  business  activities  of  a  registrant?  If 
not,  are  there  other  disclosure 
alternatives  that  would  be  more 
effective? 


"See  section  in  Blb(v).  supro.  for  a  discussion 
as  to  why  these  instruments  are  encouraged,  but  not 
required,  to  be  included  in  disclosures  about  market 
risk. 


2.  Would  any  of  the  proposed 
amendments  regarding  qualitative 
disclosures  about  market  risk  require 
the  disclosure  of  information  considered 
highly  proprietary  in  nature?  Are  there 
other  disclosures  that  would  be  useful 
to  investors  and  present  fewer 
proprietary  concerns? 

3.  The  proposed  amendments  relating 
to  disclosure  of  qualitative  information 
about  market  risk  are  limited  to 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  In  addition, 
when  preparing  these  disclosures, 
registrants  are  encouraged,  but  not 
required,  to  present  information  about 
all  instnmients,  positions,  and  cash 
flows  subject  to  market  risk.  Is  the  scope 
of  instruments  covered  by  this  proposed 
amendment  sufBcient?  If  not,  which 
instruments  should  be  included  or 
excluded? 

3.  Implementation  Issues  Relating  to 
Quantitative  and  Qualitative  Disclosures 
About  Market  Risk 

a.  Disclosure  Threshold 

(i)  Discussion 

Under  the  proposed  amendments, 
registrants  would  be  required  to  make 
quantitative  and  qualitative  disclosures 
about  market  risk  when  such  risk  is 
material.  For  purposes  of  making  this 
materiahty  assessment,  registrants 
woiild  need  to  consider  both  (i)  the 
materiality  of  the  fair  values  of 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instrviments  outstanding  at 
the  end  of  the  current  reporting  period 
and  (ii)  the  materiahty  of  the  potential 
loss  in  future  cash  flows,  earnings,  or 
fair  values  from  reasonably  possible 
market  movements."  If  either  (i)  or  (ii) 
in  the  previous  sentence  are  material, 
registrants  would  have  to  disclose 
qualitative  and  quantitative  information 
about  market  risk. 

In  determining  the  fair  values  of 
market  risk  sensitive  instruments 
outstanding  at  the  end  of  the  current 
reporting  period,  registrants  generally 
should  not  net  fair  values,  except  to  the 
extent  allowed  under  FASB 
Interpretation  No.  39,  "Offsetting  of 
Amounts  Related  to  Certain  Contracts" 
("Interpretation  39")  (March  1992),<* 


"  for  purposes  of  this  release,  the  term 
"reasonably  possible"  is  defined  by  1 3  of  FASB. 
Statement  of  Financial  Accounting  Standards  No. 
5,  "Accounting  for  Contingencies"  ("FAS  5") 
(March  1975).  which  states  that  "reasonably 
possible"  means  the  chance  of  a  future  transaction 
or  event  occurring  is  more  than  remote  but  less  than 
likely. 

**  Interpretation  39  states  that  it  is  a  general 
principle  of  accounting  that  the  offsetting  of  assets 
and  liabilities  in  the  balance  sheet  is  improper 


For  example,  the  fair  value  of  assets 
generally  should  not  be  netted  with  the 
fair  value  of  liabilities.  Instead,  the  fair 
values  of  such  instruments  should  be 
aggregated,  without  netting,  for 
purposes  of  assessing  materiahty.*'' 

In  determining  the  materiahty  of  the 
potential  loss  in  futiu^  earnings  or  fair 
values  from  reasonably  possible  market 
movements,  registrants  should  consider 
(i)  the  magnitude  of  past  market 
movements,  (ii)  expectations  about  the 
magnitude  of  reasonably  possible  future 
market  movements,  and  (iii)  potential 
losses  that  may  arise  from  leverage, 
option,  and/or  multiplier  features. 

(ii)  Requests  for  Comment 

In  developing  the  proposed  disclosure 
thresholds,  the  Commission  was 
interested  in  establishing  thresholds 
that  considered  the  materiality  of  fair 
values  of  market  risk  sensitive 
instruments  at  the  end  of  a  reporting 
period  and  the  potential  for  market  risk 
in  those  instruments  in  future  periods. 
The  Commission  believes  an  assessment 
of  the  materiality  of  the  instruments 
held  at  period  end  is  appropriate 
because  investors  are  likely  to  be 
concerned  about  the  market  risk 
exposure  of  an  entity  whenever  their 
financial  statements  indicate  material 
investments  in  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments.  Without  such  disclosure, 
investors  likely  would  be  unable  to 
determine  the  magnitude  of  the 
combined  market  risk  exposure  inherent 
in  these  individual  instruments. 
Similarly,  the  Commission  beUeves  an 
assessment  of  the  risk  of  loss  in 
earnings,  cash  fiows,  or  fair  values  from 
reasonably  possible  future  market 
movements  is  necessary  to  capture,  for 
example,  the  potential  exposure  to 
market  risk  in  instruments  with 
leverage,  written  option,  or  prepayment 
features  that  may  not  be  reflected  fully 
in  fair  values  at  period  end. 

Are  these  proposed  disclosure 
thresholds  relating  to  quantitative  and 
qualitative  disclosures  about  market 
risk,  including  the  guidance  relating  to 
netting  of  fair  values  of  market  risk 
sensitive  instruments,  appropriate?  Are 


except  where  a  right  of  set  off  exists.  Interpretation 
39  defines  right  of  set  off  and  specifies  what 
conditions  must  be  met  to  have  that  right.  FAS  119 
1 15(d)  in  disclosing  the  fair  values  of  instruments 
also  prohibits  the  netting  of  fair  values,  except  to 
the  extent  that  the  offsetting  of  carrying  amounts  in 
the  statement  of  financial  position  is  permitted 
under  Interpretation  39. 

*'In  general,  the  Commission  is  not  proposing  the 
netting  of  fair  values  for  purposes  of  assessing 
materiality  primarily  because  it  believes  the 
establishment  of  a  set  of  netting  rules  for  fair  values 
would  be  complex  and  difficult  to  implement. 


there  other  disclosure  thresholds  that 
would  provide  more  meaningful 
information  to  investors?  For  example, 
for  purposes  of  determining  the 
materiality  of  fair  values  of  market  risk 
sensitive  instruments  at  period  end, 
would  it  be  better  to  determine  a 
disclosure  threshold  based  on  the 
materiahty  of  the  larger  of  the  fair 
values  of  (i)  assets,  and  "off-balance- 
sheet"  unrecognized  assets  or  (ii) 
liabihties  and  "off-balance-sheet" 
unrecognized  liabihties?  Alternatively, 
would  the  disclosure  thresholds  for 
MD&A  be  more  appropriate?** 

Finally,  should  tne  Commission  take 
a  different  approach  to  materiahty 
assessments  by  specifying  quantitative 
indicators  that  provide  a  threshold  for 
disclosure,  such  as  ratios  of  certain 
notional  amounts,  contractual  amounts, 
fair  values,  and/or  potential  future 
losses  to  either  stockholders'  equity, 
earnings  from  continuing  operations, 
and/or  some  other  amount?  If  so,  what 
specific  indicators  should  result  in 
disclosure  [e.g.,  fair  value  amounts  in 
excess  of  10%  of  stockholders'  equity, 
or  some  other  percentage  of 
stockholders'  equity  or  some  other 
amount;  notional  and  contractual 
amounts  in  excess  of  a  specified 
percentage  of  stockholders'  equity;  and/ 
or  potential  loss  in  earnings  or  fair 
values  in  excess  of  a  specified 
percentage  of  earnings  from  continuing 
operations)?  If  specific  indicators  are 
used,  should  netting  of  certain  amounts 
be  permitted? 

b.  Location  of  Quantitative  and 
Qualitative  Disclosures 

(i)  Discission 

The  proposed  qualitative  and 
quantitative  market  risk  disclosure 
amendments  specify  that  these 
disclosures  be  placred  outside  the 
financial  statements.  Thus,  for  example, 
this  information  would  be  required  to  be 
included  in  the  annual  report  to 
shareholders,  but  would  be  located 
outside  the  financial  statements  covered 
by  the  audit  opinion.  The  proposed 
chsclosures  are  designed  to  supplement 
and  make  complete  existing  information 
about  market  risk  sensitive  instruments 
(e.g.,  information  required  to  be 
disclosed  by  FAS  119)  that  currently 
appears  in  prospectuses,  registration 
statements,  reports,"  and  other 
documents  that  are  used  to  make 
investment  and  voting  decisions  and 
that  are  delivered  to  investors  and 
shareholders.  Thus,  the  Commission  is 


**  See  SEC  Financial  Repiorting  Policies  §501.02 
for  the  interpretative  release  to  Item  303  of 
Regulation  S-K.  which  specifies  the  MD&A 
disclosure  thresholds. 
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recommending  that  the  proposed  market 
risk  disclosures  be  included  in  such 
documents  delivered  to  investors  and 
shareholders,  rather  than  included  in 
documents  filed  only  with  the 
Commission. 

(ii)  Request  for  Comment 

The  Commission  recognizes  that  the 
proposed  disclosures  may  be  complex, 
especially  given  the  requirement  to 
describe,  when  appropriate,  the  model 
and  key  assumptions  used  to  prepare 
the  quantitative  disclosures  about 
market  risk.  Given  this  complexity, 
would  it  be  better  to  disclose  the 
proposed  information  about  market  risk 
in  reports  and  statements  filed  with  the 
Commission  that  are  not  required  to  be 
delivered  to  all  shareholders  and 
investors?  If  so.  will  investors  be 
disadvantaged  by  the  omission  of  such 
information  from  delivered  documents 
if  it  is  otherwise  required  to  be  included 
in  Commission  filings  and  made 
available  for  free  electronically  and 
immediately  through  the  SEC's  EDGAR 
system? 

c.  Relationship  of  Proposed  Disclosures 
toMD&A 

Market  risk  sensitive  instruments 
often  are  used  to  manage  known 
uncertainties  in  market  rates  and  prices. 
Under  Item  303  of  Regulation  S-K. 
registrants  currently  are  required  to 
disclose  in  MD4A,  among  other  things, 
the  impact  on  past  and  future  financial 
condition  and  results  of  operations  of 
known  uncertainties.  Thus,  there  is  a 
potential  for  overlap  between  the 
proposed  amendments  under  new  Item 
305  and  current  Item  303.  To  the  extent 
that  the  disclosures  in  a  registrant's 
MD&A  comply  with  the  proposed 
amendments,  registrants  would  not 
need  to  repeat  this  information 
elsewhere  in  their  filings.  Likewise,  if 
the  proposed  disclosures  are  provided 
in  the  footnotes  to  the  financial 
statements,  that  information  also  would 
not  need  to  be  reported  elsewhere. 

d.  Application  to  Registrants 

(i)  Discussion 

New  Item  305  would  require  that  all 
registrants  currently  required  to  provide 
MD&A  disclosures,  pursuant  to  Item  303 
of  Regulation  S-X,  also  would  have  to 
comply  with  proposed  Item  305  of 
Regulation  S-K.  As  a  result,  to  the 
extent  material,  quantitative  and 
qualitative  information  about  market 
risk  would  be  required  explicitly  for 
many  different  types  of  registrants, 
including,  for  example,  commercial  and 
industrial  companies,  financial 
institutions,  broker  dealers,  service 
companies,  business  development 


companies,  and  companies  registering 
insurance  contracts,  such  as  market- 
value  adjusted  annuities  and  real  estate 
funds  underlying  annuity  contracts. 

(ii)  Request  for  Comment 

Should  proposed  Item  305  of 
Regulation  S-K  be  required  for  all 
registrants  that  prepare  MD&A  pursuant 
to  Item  303  of  Regulation 
S-K?  If  not,  which  registrants  should  be 
exempted  from  proposed  Item  305  of 
Regulation  S-K?  In  particular,  should 
business  development  companies  and 
companies  registering  insurance 
contracts  be  exempted  from  proposed 
Item  305? 

e.  Safe  Harbor  Provision 

As  noted  by  the  FASB.  some  have 
expressed  concern  that  disclosing 
information  about  market  risk  may  have 
legal  ramifications  for  registrants  if 
actual  outcomes  differ  from  the  market 
risk  amounts  disclosed.*'  It  is  the 
Commission's  intention  that  forward 
looking  disclosures  made  pursuant  to 
proposed  Item  305  of  Regulation  S-K 
and  Item  9A  of  Form  20-F  be  subject  to 
an  appropriate  safe  harbor. 

Congress  recently  adopted  the  Private 
Securities  Litigation  Reform  Act  of 
1995  ^0  that,  among  other  things, 
amends  the  Securities  Act  and 
Securities  Exchange  Act  to  include  a 
safe  harbor  for  forward  looking 
information.  The  Commission's  staff  is 
continuing  to  consider  how  best  to  craft 
an  appropriate  safe  harbor  in  light  of 
this  recent  legislation.  The  Commission 
intends  to  issue  a  release  shortly  that 
would  propose  that  the  disclosures  to  be 
required  by  new  Items  305  and  9A  be 
made  subject  to  safe  harbor  provisions. 
Comments  received  on  that  release  will 
be  considered  in  connection  with  the 
comments  received  on  this  release  to 
enable  the  Commission  to  take 
appropriate  action  with  respect  to  both 
releases  at  the  same  time. 

rV,  Applicability  of  Proposed 
Amendments 

A.  Application  to  Small  Business  Issuers 

1.  Discussion 

The  Commission  believes  that 
because  of  the  newness  and  evolving 


••See  FAS  119 1 73.  Under  ihe  Commissions 
cuneni  safe  harbor  rules,  a  statement  made  by  or 
on  behalf  of  an  issuer  is  not  deemed  a  fraudulent 
statement  unless  it  can  be  shown  that  the  st2tement 
was  made  or  reaffirmed  without  a  reasonable  basis 
or  was  disclosed  other  than  in  good  faith.  See  Rule 
175  under  the  Securities  Act  of  1933  and  Rule  3b- 
6  under  the  Securities  Exchange  Act  of  1934.  The 
Conunission  has  been  re-examining  Rules  175  and 
3b-6.  See  Securities  Act  Release  No.  7101  (October 
13.  1994).  59  FR  52723  (October  19.  1994). 

'"Private  Securities  Litigation  Reform  Act  of 
1995.  Pub.  L.  Ho.  104-67  (December  22.  1995). 


nature  of  these  disclosures,  as  well  as 
the  relative  costs  of  complying  with 
these  disclosures  for  small  business 
issuers,""  that  it  is  appropriate,  at  this 
time,  to  exempt  small  business  issuers 
from  the  proposed  disclosures  of 
quantitative  and  qualitative  information 
about  market  risk.  Accordingly,  at  this 
time,  the  Commission  is  not  proposing 
to  amend  Regulation  S-B  to  incorporate 
an  item  similar  to  proposed  Item  305  of 
Regulation  S-K.  Small  business  issuers, 
however,  still  would  be  required  (i)  to 
comply  with  the  proposed  amendment 
regarding  accounting  policies 
disclosures  for  derivatives,  (ii)  to 
comply  with  Rule  12b-20  and  Rule  408 
as  described  in  section  VI  of  this  release, 
thereby  being  responsive  to  guidance 
reminding  registrants  to  provide 
additional  information  about  the  effects 
of  derivatives  on  information  expressly 
required  to  be  filed  with  the 
Commission,  and  (iii)  to  the  extent 
market  risk  represents  a  known  trend, 
event,  or  uncertainty,  to  discuss  the 
impact  of  market  risk  on  past  and  future 
financial  condition  and  results  of 
operations,  pursuEint  to  Item  303  of 
Regulation  S-B,  17  CFR  228.303. 

2.  Request  for  Comment 

Should  small  business  issuers  be 
excluded  from  either  a  portion  or  all  of 
the  proposed  quantitative  and 
qualitative  disclosures  about  market 
risk?  If  not,  should  application  of  these 
proposed  amendments  to  small  business 
issuers  be  delayed  to  provide  them  more 
time  to  become  familiar  with  and 
implement  the  amendments? 

B.  Application  to  Foreign  Private  Issuers 

1.  Discussion 

The  need  for  improved  disclosures 
about  market  risk  sensitive  instruments 
is  not  an  issue  limited  to  domestic 
registrants.  Standard  setters  throughout 
the  world  have  recognized  and  have 
begun  to  address  the  need  for 
improvement  in  such  disclosures  for 
foreign  companies,  including  some 
foreign  private  issuers  that  have 
registered  securities  with  the 
Commission. ^^  The  Commission  is 
proposing  to  amend  Form  20-F  to 
require  disclosure  by  all  foreign  private 


■"  "Small  business  issuer"  is  defined  to  mean  any 
entity  that  (1)  has  revenues  of  less  than 
S25.6oO.0OO.  (2)  is  a  United  States  or  Canadian 
issuer.  (3)  is  not  an  investment  company,  and  (4) 
if  a  majority  owned  subsidiary,  the  parent 
corporation  is  also  a  small  business  issuer.  An 
entity  is  not  a  small  business  issuer,  however,  if  it 
has  a  public  float  (the  aggregate  market  value  of  the 
outstanding  securities  held  by  non-affiliates)  of 
$25,000,000  or  more.  17  CFR  230.405. 

'J  See  note  33.  supra. 


issuers  of  quantitative  and  qualitative 
information  about  market  risk. 

In  addition,  those  foreign  private 
issuers  that  prepare  financial  statements 
in  accordance  with  Item  18  of  Form  20- 
F  would  be  required  to  provide 
descriptions  in  the  footnotes  to  the 
financial  statements  of  the  policies  used 
to  account  for  derivatives.  In  contrast, 
foreign  private  issuers  that  prepare 
financial  statements  in  accordance  with 
Item  17  of  Form  20-F  are  not  required 
to  provide  financial  statement 
disclosures  required  by  generally 
accepted  accounting  principles  and 
Regulation  S-X,  including  disclosures 
about  accoimting  policies.''-^  Thus,  the 
proposed  amendments  requiring 
disclosures  of  accounting  policies 
would  not  apply  to  foreign  private 
issuers  filing  under  Item  17  of  Form  20- 
F.  However,  foreign  private  issuers 
filing  under  Item  17  of  Form  20-F 
would  need  to  consider  the  guidance 
presented  in  Staff  Accounting  Bulletin 
Topic  1:D  ("SAB  Topic  1:D")  to 
determine  if  information  regarding 
accounting  poUcies  for  derivatives 
should  be  provided  in  MD&A.''* 

2.  Request  for  Comment 

Should  foreign  private  issuers  be 
subject  to  the  proposed  amendments?  In 
particular,  are  the  proposed  differences 
in  disclosure  that  would  be  applicable 
to  foreign  private  issuers  that  file  under 
Items  17  and  18  of  Form  20-F 
appropriate?  For  example,  should 
foreign  private  issuers  fihng  under  Item 
17  of  Form  20-F  be  required  to  provide 
accounting  poUcies  disclosures?  Should 
application  of  some  or  all  of  the 
proposed  amendments  to  foreign  private 
issuers  be  delayed  to  provide  them  more 
time  to  become  familiar  with  and 
implement  the  amendments?  If  so, 
which  portions  of  the  proposed 
amendments  should  be  delayed  and 
what  period  of  delay  would  be 


"Foreign  private  issuers  complying  with  Item  18 
of  Form  20-F  must  provide  all  information  required 
by  US  generally  accepted  accounting  principles  and 
Regulation  S-X.  Disclosures  required  by  US 
generally  accepted  accounting  principles  but  not 
required  by  foreign  generally  accepted  accounting 
principles  on  which  the  financial  statements  ara 
prepared  need  not  be  furnished  pursuant  to  Item  17 
of  Form  20-F.  Compliance  with  Item  17  of  Form 
20-F  is  acceptable  for  registration  statements  or 
annual  reports  on  Form  20-F.  With  certain 
exceptions,  foreign  private  issuers  offering 
securities  must  comply  with  Item  18  of  Form  20- 
F. 

"SAB  Topic  1:D  provides  several  examples  of 
disclosures  in  MDftA  that  might  be  necessary  to 
enable  readers  to  understand  the  financial 
statements  as  a  whole.  One  of  those  example 
disclosures  includes  significant  accounting  policies 
and  measurement  assumptions  which  may  bear 
upon  an  understanding  of  operating  trencb  or 
financial  condition. 


appropriate  (six  months,  one  year,  or 
some  other  time  period)? 

C.  Scope  and  Definition  of  Instruments 

For  purposes  of  this  release,  financial 
instruments,  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments  are  defined  as  follows. 
"Financial  instruments"  have  the  same 
meaning  as  that  set  forth  in  paragraph 
3  of  FAS  107."  "Derivative  financial 
instruments"  are  a  subset  of  financial 
instruments  and  include  futures, 
forwards,  swaps,  options,  and  other 
financial  instruments  with  similar 
characteristics,  as  defined  by  paragraphs 
5-7of  FASlig.^'- 
Other  financial  instruments  include 
all  financial  instruments  as  defined  in 
paragraph  3  of  FAS  107,  except  for 
derivative  financial  instruments,  as 


"FAS  107  13  states: 

A  financial  instrument  is  defined  as  cash, 
evidence  of  an  ownership  interest  in  an  entity,  or 
a  contract  that  both: 

a.  Imposes  on  one  entity  a  contractual  obligation 
(1)  to  deliver  cash  or  another  financial  instrument 
to  a  second  entity  or  (2)  to  exchange  other  financial 
instruments  on  potentially  unfavorable  terms  with 
the  second  entity. 

b.  Conveys  to  that  second  entity  a  contractual 
right  (1)  to  receive  cash  or  another  financial 
instrument  from  the  first  entity  or  (2)  to  exchange 
other  financial  instruments  on  potentially  favorable 
terms  with  the  first  entity. 

'*FAS  119  115-7  state: 

5.  For  purposes  of  this  Statement,  a  derivative 
financial  instrument  is  a  futures,  forward,  swap,  or 
option  contract,  or  other  financial  instrument  with 
similar  characteristics. 

6.  Examples  of  other  financial  instruments  with 
characteristics  similar  to  option  contracts  include 
interest  rate  caps  or  floors  and  fixed-rate  loan 
commitments.  Those  instruments  have 
characteristics  similar  to  options  in  that  they 
provide  the  holder  with  benefits  of  favorable 
movements  in  the  price  of  an  underlying  asset  or 
index  with  limited  or  no  exposure  to  losses  from 
unfavorable  price  movements,  generally  in  return 
for  a  premium  paid  at  inception  by  the  holder  to 
the  issuer.  Variable-rate  loan  commitments  and 
other  variable-rate  financial  instruments  also  may 
have  characteristics  similar  to  option  contracts.  For 
example,  contract  rate  adjustments  may  lag  changes 
in  market  rates  or  be  subject  to  caps  or  floors. 
Examples  of  other  financial  instruments  with 
characteristics  similar  to  forward  contracts  include 
various  kinds  of  commitments  to  purchase  stocks  or 
bonds,  forward  interest  rate  agreements,  and 
interest  rate  collars.  Those  instruments  are  similar 
to  forwards  in  that  they  provide  benefits  of 
favorable  movements  in  the  price  of  an  underlying 
asset  or  index  and  exposure  to  losses  from 
unfavorable  price  movements,  generally  with  no 
payments  at  inception. 

7.  The  definition  of  derivative  financial 
instrument  in  ptaragraph  5  excludes  all  on-balance- 
sheet  receivables  and  payables,  including  those  that 
"derive"  their  values  or  contractually  required  cash 
flows  from  the  price  of  some  other  security  or 
index,  such  as  morigage-backed  securities,  interest- 
only  and  principal-only  obligations,  and  indexed 
debt  instruments.  It  also  excludes  option  features 
that  are  embedded  within  an  on-balance-sheet 
receivable  or  payable,  for  example,  the  conversion 
feature  and  call  provisions  embedded  in  convertible 
bonds. 


defined  above.  For  example,  other 
financial  instruments  include  trade 
accounts  receivable,  investments,  loans, 
structured  notes,  mortgage-backed 
securities,  trade  accounts  payable, 
indexed  debt  instruments,  interest-only 
and  principal-only  obligations,  deposits, 
and  other  debt  obligations.  However,  for 
purposes  of  this  release,  trade  accounts 
receivable  and  trade  accounts  payable 
should  not  be  considered  other  financial 
instruments  when  their  carrying 
amounts  approximate  fair  value. 

Commodity  derivative  instruments 
include,  to  the  extent  such  instruments 
are  not  derivative  financial  instruments, 
commodity  futures,  commodity 
forwards,  commodity  swaps, 
commodity  options,  and  other 
commodity  instruments  with  similar 
characteristics,  that  are  reasonably 
possible  to  be  settled  in  cash  or  with 
another  financial  instrument,^ 

Thus,  the  instrument  definitions 
described  above  do  not  encompass  (i) 
commodity  positions,  (ii)  derivative 
commodity  instruments  that  are  not 
reasonably  possible  to  be  settled  in  cash 
or  with  another  financial  instrument 
[e.g.,  a  commodity  forward  contract  that 
must  be  settled  in  the  commodity),  (iii) 
cash  flows  from  anticipated 
transactions,  and/or  (iv)  operating  cash 
flows  from  non-financial  and  non- 
commodity  instruments.^* 

D.  Reporting  Frequency 

1.  Discussion 

The  proposed  amendments  would 
apply  to  all  registration  statements  filed 
under  the  Securities  Act  and  all  reports 
and  proxy  and  information  statements 
filed  under  the  Exchange  Act  that  are 
required  to  include  or  incorporate 
financial  statements.  However,  for 
reports  that  only  include  interim 
financial  statements  (e.g..  Form  10-Qs). 
the  proposed  amendments  would  need 
to  be  complied  with  only  to  the  extent 
there  has  been  a  material  change  in  the 
information  disclosed  as  of  the 
preceding  fiscal  year  end.  Thus,  for 
example,  the  quantitative  and 
qualitative  information  about  market 
risk  required  by  the  proposed 
amendments  would  be  included  in 
interim  filings  only  if  there  was  a 
material  change  in  that  information 
when  compared  to  the  information 


"The  term  "reasonably  possible"  as  used  in  the' 
proposed  rulemaking  amendments  is  consistent 
with  1 3  of  FAS  5,  which  defines  "reasonably 
possible"  to  mean  the  chance  of  a  future  transaction 
or  event  occurring  is  more  than  remote  bat  less  than 
likely. 

■^  See  section  ID  Blb(v).  supra,  for  a  further 
description  of  the  instruments,  positions,  and 
transactions  described  in  this  paragraph. 
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presented  as  of  the  end  of  the  preceding 
fiscal  year. 

2.  Request  for  Comment 

Is  the  frequency  of  reporting  proposed 
in  the  amendments  adequate? 
Alternatively,  given  that  market  risk 
sensitive  instruments  allow  a  registrant 
to  change  rapidly  its  exposures  to 
market  risk,  should  the  proposed 
disclosures  be  provided  in  all  interim 
filings? 

V.  General  Request  for  Conunent 

The  Commission  seeks  comment  frtjm 
all  interested  persons  wishing  to 
address  any  aspect  of  the  proposed 
amendments.  In  addition  to  the  requests 
for  comments  listed  throughout  this 
release,  the  Commission  also  is 
requesting  comment  on  whether  the 
proposed  amendments,  if  adopted, 
would  have  an  adverse  impact  on 
competition  or  would  impose  a  burden 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Secxirities  Act  and  the 
Exchange  Act.  Comments  in  this  regard 
will  be  considered  by  the  Commission 
in  complying  with  its  responsibilities 
under  Section  23(a)  of  the  Exchange 
Act.  15  U.S.C.  78w(a). 

VI.  Disclosure  of  the  Effects  of 
Derivative  Instruments  on  Reporting 
Financial  Instruments,  Commodity 
Positions,  Firm  Commitments,  and 
Anticipated  Transactions 

In  conjunction  with  the  publication 
today  of  proposed  rules  to  require 
specific  additional  disclosures 
concerning  market  risk  sensitive 
instruments,  including  derivatives,  the 
Commission  is  taking  this  opportunity 
to  remind  registrants  of  existing 
obhgations  that  may  already  require 
certain  disclosures  about  derivatives. 
The  staffs  1994  and  1995  reviews  of 
registrant  filings  suggested  that  some 
registrants  may  not  be  providing 
sufficient  disclosure  about  how 
derivatives  directly  or  indirectly  affect 
reported  items.  As  a  result,  those 
disclosures  that  are  being  made  may  not 
accurately  reflect  such  matters  as  the 
effective  terms  or  expected  cash  flows  of 
the  reported  items. 

It  is  fundamental  that  registrants  must 
include  in  any  filings  or  reports  any 
material  information  that  may  be 
necessary  to  make  statements  made,  in 
Ught  of  the  circumstances  under  which 
they  are  made,  not  misleading.''  That  is, 
registrants  must  provide  disclosure 
about  derivatives  that  affect,  directly  or 


indirectly,  the  terms,  fair  values,  or  cash 
flows,  of  the  reported  items.  This  would 
include  derivative  transactions  that  are 
designated  to  reported  items  under 
generally  accepted  accounting 
principles.*" 

Thus,  for  example,  information 
required  to  be  disclosed  in  the  footnotes 
to  the  financial  statements  about  the 
interest  rates  and  repricing 
characteristics  of  debt  obligations 
should  include,  when  material,  the 
effects  of  derivatives.  Similarly, 
summary  information  and  disclosures  in 
MD&A  about  the  interest  costs  of  debt 
obligations  should  include,  when 
material,  disclosure  of  the  effects  of 
derivatives.  Likewise,  when  derivatives 
directly  or  indirectly  affect  the  terms 
and  cash  flows  of  items  such  as 
securities  held  as  assets,  servicing 
rights,  oil  and  gas  reserves,  loan 
receivables,  deposit  liabilities,  and 
leases,  disclosure  about  the  terms  and 
cash  fiows  of  these  items  should 
include,  when  material,  disclosure  of 
the  effects  of  derivatives  to  the  extent 
such  disclosure  is  necessary  to  prevent 
the  disclosure  about  the  reported  item 
from  being  misleading. 

VII.  Cost-Benefit  Analysis 

A.  Background 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed  disclosure 
requirements  discussed  in  this  release, 
comraenters  are  requested  to  provide 
views  and  data  relating  to  any  costs  and 
benefits  associated  with  the  proposed 
amendments.  In  general,  the  proposed 
amendments  clarify  existing  standards 
and  rules,  include  additional 
instruments  within  existing  standards, 
and  provide  alternatives  for  quantitative 
disclosures  regarding  market  risk 
sensitive  instruments.  In  particular,  the 
proposed  amendments  provide: 

1.  Enhanced  descriptions  of 
accounting  policies  for  derivative 
financial  instruments  and  derivative 
commodity  instruments; 

2.  Quantitative  disclosures  about 
market  risk;  and 

3.  Qualitative  disclosures  about 
market  risk. 

The  Commission  is  proposing  these 
amendments  in  response  to  requests 
from  investors  and  others  to  provide 
more  meaningful  information  about 
market  risk  sensitive  instruments.*'  The 
expected  benefits  of  these  proposed 
amendments  are  to  make  information 


'•See.  e.g..  Rule  12b-20.  17  CFR  240.12b-20. 
under  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  Rule  408.  17  CFR  230.408 
under  the  Securities  Act  of  1933  ("Securities  Act"). 


•  See.  eg..  FAS  52  1  2 la  and  FAS  8014a. 

*'  See  notes  23-29.  supra,  for  examples  of 
investors,  regulators,  and  other  private  bodies 
endorsing  or  recommending  improved  quantitative 
disclosures  about  market  risk. 


about  market  risk  sensitive  instruments, 
including  derivative  instruments,  more 
understandable  to  investors  and  others. 
This  increased  understanding  is 
expected  to  enhance  the  ability  of 
investors  to  meike  investment  decisions 
and  also  improve  the  efficiency  of 
markets.  The  Commission  believes  these 
benefits  will  outweigh  the  related  costs, 
which  are  discussed  below. 

B.  Descriptions  of  Accounting  Policies 
for  Derivatives 

FAS  119  was  designed,  in  part,  to 
help  investors  and  others  understand 
how  derivative  financial  instruments  are 
reported  in  the  financial  statements.*^ 
Thus,  FAS  119  requires,  among  other 
things,  disclosure  of  the  policies  used  to 
account  for  derivative  financial 
instruments,  pursuant  to  the 
requirements  of  APB  22.*-*  However,  the 
scope  of  FAS  119  is  limited  to 
derivative  financial  instrviments; 
therefore,  it  does  not  apply  to  other 
derivative  instruments  with  similar 
characteristics,  such  as  derivative 
commodity  instruments.  In  addition, 
FAS  119  does  not  provide  expUcit 
guidance  indicating  what  must  be 
described  in  accounting  policies 
footnotes  to  make  the  financial 
statement  effects  of  derivatives  more 
understandable.  The  SEC  staff  found 
that  the  accounting  policies  footnotes 
for  derivatives  often  were  too  general  in 
nature,  not  reflecting  adequately  the 
many  choices  made  by  registrants  in 
their  accounting  for  derivatives. 

The  current  proposed  amendments 
require  descriptions  of  accounting 
policies  for  derivative  financial 
instruments  and  derivative  commodity 
instruments,  unless  the  registrant's 
derivative  activities  are  not  material. 
Thus,  the  scope  of  the  proposed 
amendments  is  broader  than  the  scope 
of  FAS  1 1 9.  In  addition,  to  help  make 
clear  the  impact  of  derivatives  on  the 
financial  statements,  the  proposed 
amendments  make  explicit  the  items  to 
be  disclosed  in  the  accounting  policies 
footnotes. 

The  proposed  amendments  are  likely 
to  result  in  a  more  focused  and 
descriptive  discussion  of  the  accounting 
policies  for  both  derivative  financial 
instruments  and  derivative  commodity 
instruments.  This  additional 
information  is  likely  to  resuh  in 
additional  preparation,  audit,  and 
printing  costs.  However,  because 
accounting  policies  for  these 
instruments  are  known  by  registrants 
and  should  be  known  by  their  auditors. 


most  of  the  preparation  and  audit  costs 
are  expected  to  relate  to  initial 
compliance  with  the  proposed 
amendments.  These  costs,  along  with 
expected  printing  costs,  are  not 
estimated  to  be  significant.  Other  costs, 
such  as  ongoing  recordkeeping  and 
compliance  costs,  also  are  not  expected 
to  be  significant. 

C.  Quantitative  Information  About 
Market  Risk 

As  discussed  earlier  in  this  release, 
under  the  proposed  amendments, 
registrants  would  be  required  to  present 
quantitative  information  about  market 
risk.  An  important  aspect  of  this 
requirement,  frnm  a  cost  perspective,  is 
that  registrants  will  have  the  flexibility 
to  choose  one  of  three  disclosure 
alternatives  (tabular  presentation, 
sensitivity  analysis,  or  value  at  risk)  to 
provide  such  quantitative  information 
about  market  risk. 

The  Commission  beheves  that,  for 
registrants  electing  to  provide  tabular 
disclosure,  much  of  the  required 
information  is  currently  available.  Thus, 
additional  costs  relating  to 
recordkeeping  are  not  expected  to  be 
significant.  While  increased  reporting 
and  compliance  burdens  may  result,  in 
many  cases  the  information  presented  in 
the  tabular  disclosures  is  used  in 
managing  the  business  activities  of  the 
registrant  and,  therefore,  may  be 
available  at  relatively  low  incremental 
costs.  Further,  registrants  complying 
with  Securities  Act  Industry  Guide  3,^* 
principally  financial  institutions, 
already  disclose  a  significant  amount  of 
the  requested  information. 

Registrants  that  choose  to  use  either 
the  sensitivity  or  value  at  risk  disclosure 
alternatives  may  incur  significant 
additional  costs  if  they  oirrently  do  not 
use  these  methodologies  to  manage 
market  risk.  In  contrast,  if  registrants 
currently  use  sensitivity  or  value  at  risk 
analyses  to  manage  market  risk,  the 
Commission  believes  that  any 
additional  costs  associated  with 
complying  with  the  proposed 
amendments  are  likely  to  be  negligible. 
In  addition,  the  Commission 
understands  that  some  of  the  data  and 
the  systems  needed  to  develop  these 


nSeeFAS  119160. 

«-'  See  FAS  11918.  See  also  note  39.  supra,  for 
a  discussion  of  the  requirements  of  APB  22. 


■*  Securities  Act  Industry  Guide  3,  "SlaUstical 
Disclosure  by  Bank  Holding  Companies. "  Exchangs 
Act  Industry  Guide  3  is  identical  to  the  Securities 
Act  guide.  Detailed  disclosures  are  required  under 
Guide  3  of.  among  other  things,  the  registrant's:  (i) 
distribution  of  assets,  liabilities  and  stockholders' 
equity;  interest  rates  and  interest  differential:  (ii) 
investment  portfolio:  (iii)  loan  portfolio  (including 
types  of  loans,  maturities  and  sensitivities  of  loans 
to  changes  in  interest  rates,  risk  elements,  and  loans 
outstanding  in  foreign  countries);  (iv)  summary  of 
loan  loss  experience;  (v)  deposits:  (vi)  return  on 
equity  and  assets;  and  (vii)  short-term  borrowings. 


analyses  recently  have  been  made 
available  at  a  relatively  moderate  cost.*' 
Moreover,  some  registrants  are  required 
to  prepare  such  information  for 
regulatory  capital  measurement 
purposes.  In  particular,  thrift 
institutions  are  required  to  prepare  fair 
value  sensitivity  analysis  amounts  for 
risk-based  capital  purposes.**  Also, 
bank  holding  companies  may  be 
required,  under  a  proposed  rulemaking 
requirement,  to  prepare  a  value  at  risk 
analysis  for  risk-based  capital 
purposes.*^  Thus,  the  costs  associated 
with  the  sensitivity  and  value  at  risk 
analyses  may  vary  depending  on  (i) 
whether  the  registrant  ciurently  engages 
in  these  analyses  for  other  management 
or  regulatory  purposes  and  (ii)  the 
particular  model  and  assumptions  used 
in  the  registrant's  calculations.  Any 
registrant  that  believes  the  cost  of  such 
analyses  outweigh  the  benefits  of 
disclosing  them,  however,  may  elect  to 
provide  tabular  presentation  of 
information  about  market  risk  sensitive 
instruments. 

D.  Qualitative  Information  About 
Market  Risk 

FAS  119  requires  certain  qualitative 
disclosures  about  the  market  risk 
memagement  activities  associated  with 
derivative  financial  instruments  held  or 
issued  for  purposes  other  than  trading. 
In  particular,  FAS  119  requires 
disclosiu-e  of  "the  entity's  objectives  for 
holding  or  issuing  the  derivative 
financial  instruments,  the  context 
needed  to  imderstand  those  objectives, 
and  its  general  strategies  for  achieving 
those  objectives."  **  However,  as 
indicated  above,  these  requirements  of 
FAS  119  only  apply  to  certain  derivative 
financial  instruments,  and  the  SEC  staff 
has  observed  that  these  disclosures 
typically  have  been  general  in  nature, 
providing  only  limited  insight  into  an 
entity's  overall  market  risk  management 
activities. 

In  essence,  the  proposed  amendments 
expand  certain  disclosure  requirements 
set  forth  in  FAS  119  to  (i)  encompass 
derivative  financial  instruments  entered 
into  for  trading  purposes,  other  financial 
instruments,  and  derivative  commodity 
instruments  and  (ii)  require  registrants 
to  evaluate  and  describe  material 
changes  in  their  primary  risk  exposures 


**See  Wall  Street  Journal.  "Morgan  Unveils  the 
Way  It  Measures  Market  Risk"  Cl  (October  11. 
1994). 

"*  See  note  51 ,  supra. 

"'  See  Department  of  the  Treasury.  Notice  of 
Proposed  Rulemaking,  "Risk-Based  Capital 
Standards:  Market  Risk,' 60  FR  38082  (July  25. 
1995):  see  also  Federal  Reserve  System,  Request  of 
Comments.  "Capital  Requirements  for  Market 
flisi.  ■  60  FR  38142  Ouly  25.  1995). 

»»See  FAS  119  Ilia. 


and  their  market  risk  management 
activities.  The  Commission  beUeves  this 
should  present  a  more  complete 
discussion  of  a  registrant's  exposure  to 
market  risks  and  the  way  it  manages 
those  risks.  Because  this  information  is 
likely  to  be  used  by  registrants  as  part 
of  their  risk  management  activities, 
incremental  costs  relating  to  such 
disclosure  are  not  expected  to  be 
significant. 

E.  Small  Business  Issuers 

As  noted  earlier,  the  Commission  has 
determined  not  to  amend  Regulation  S- 
B  *®  to  incorporate  an  item  similar  to 
Item  305  of  Regulation  S-K.  Regulation 
S-B  may  be  used  by  small  business 
issuers  ^  required  to  register  their 
seoirities  with  the  Commissicn.  By 
excluding  small  business  issuers  from 
all  but  the  accounting  policies 
disclosures  that  would  be  required  by 
the  proposed  amendments,  the 
Commission  has  limited  substantially 
the  cost  of  these  proposals  for  small 
entities. 

The  Commission  will  reassess 
reporting,  recordkeeping,  compliance 
requirements,  and  odier  cost-benefit 
issues  in  Ught  of  comments  it  receives 
in  response  to  the  proposed 
amendments. 

VII.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Conjmission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,^'  regarding 
the  proposed  amendments  to  Rule  4-08 
of  Regulation  S-X  and  to  Regulation  S- 
K  to  create  Item  305.  Additionally,  the 
Commission  is  proposing  amendments 
to  Forms  S-1,  S-2,  S-4,  S-11.  and  F- 
4  under  the  Securities  Act  of  1933.  and 
Rule  14a-3.  Schedule  14A  and  Forms 
10,  20-F,  10-Q,  and  10-K  under  the 
Exchange  Act.  The  analysis  notes  that 
the  amendments  would  clarify  existing 
disclosure  requirements,  include 
additional  instruments  within  existing 
disclosure  requirements,  and  provide 
disclosure  altemativps  for  quantitative 
information  regarding  derivative 
financial  instruments,  other  financial 
instrimients.  and  derivative  commodity 
instrxunents.  These  amendments  are 
intended  to  pro\ide  investors  with 
information  that  provides  a  clearer 
understanding  of  registrants'  use  of  such 
instruments,  and  the  market  risks 
inherent  in  those  instruments. 

The  analysis  notes  that,  although  the 
proposed  amendments  may  increase  the 


"17  CFR  228.10  efscfj. 
""See  note  71,  supra. 
•'5  U.S.C  §603. 
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reporting  burden  for  those  registrants 
not  currently  providing  comparable 
disclosures,  there  should  not  be  a 
significant  impact  on  recordkeeping  or 
other  compliance  burdens.  The  analysis 
also  indicates  that  the  proposals  do  not 
conflict  or  overlap  with  existing 
requirements  but  rather  tailor  them  for 
specific  purposes. 

As  more  fully  discussed  in  the 
analysis  and  noted  in  the  Cost-Benefit 
Analysis  section  of  this  release,  the 
Commission  has  determined  not  to 
amend  Regulation  S-B  to  incorporate  an 
item  similar  to  proposed  Item  305  of 
Regulation  S-K.  The  Commission, 
therefore,  has  reduced  the  impact  of  the 
proposed  amendments  on  small 
business  issuers. 

Request  for  Comment 

Written  comments  are  encouraged 
with  respect  to  any  aspect  of  the  Initial 
Regulatory  Flexibility  Analysis.  Such 
comments  will  be  considered  in 
preparation  of  the  Final  Regulatory 
Flexibility  Analysis  if  the  proposed 
amendments  are  adopted.  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  by  contacting  Robert  E. 
Bums.  Chief  Counsel.  Office  of  the  Chief 
Accountant,  at  (202)  942-4400. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NTW.,  Mail  Stop  11-3, 
Washington,  DC  20549 

List  of  Subjects  in  17  CFR  Parts  210, 
228,  229,  239, 240,  and  249 

Accounting,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
:  :  MPANY  ACT  OF  1940,  AND 
::NhRGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77).  77s, 
77aa(25),  77aa(26).  78/.  78m,  78n,  78o{d), 
78w(a),  78//(d),  79e(b),  79j(a),  79n,  79t(a). 
80a-8.  80a-20.  80a-29,  80a-30,  80a-37a. 
unless  otherwise  noted. 

2.  By  amending  §  210.4-08  by  adding 
paragraph  (n)  to  read  as  follows: 

§  210.4-08    General  notes  to  financial 
statsniMits. 


(n)  Accounting  policies  for  certain 
derivative  instruments.  In  connection 
with  the  accounting  policies  disclosures 
required  by  generally  accepted 
accounting  principles,  identify  and 
describe  all  accounting  principles  and 
the  methods  of  applying  those 
principles  that  affect  the  recognition 
and  measurement  of  derivative  financial 
instruments  and  derivative  commodity 
instruments,  as  defined  in  the 
instructions  to  this  paragraph,  unless 
the  registrant's  derivatives  activities  are 
not  material.  Materiality  of  derivative 
activities  shall  be  measured  by  the  fair 
values  of  derivative  financial  instrument 
and  derivative  commodity  instruments 
at  the  end  of  each  reporting  period  and 
the  fair  value  of  those  instruments 
during  each  reporting  period.  This 
description  shall  include: 

(1)  A  description  of  each  method  used 
to  account  for  derivative  financial 
instruments  and  derivative  commodity 
instruments; 

(2)  The  types  of  derivative  financial 
instruments  and  derivative  commodity 
instruments  accounted  for  under  each 
method; 

(3)  The  criteria  required  to  be  met  for 
each  accounting  method  usedte.g-,  the 
manner  in  which  the  type  of  risk 
reduction,  correlation,  designation,  and/ 
or  effectiveness  tests  are  applied); 

(4)  The  accounting  method  used  if  the 
specified  criteria  are  not  met; 

(5)  The  accounting  for  terminations  of 
derivatives  designated  as  hedges  or  used 
to  affect  directly  or  indirectly  the  terms, 
fair  values,  or  cash  flows  of  a  designated 
item; 

(6)  The  accounting  for  derivatives  if 
the  designated  item  matures,  or  is  sold, 
extinguished,  terminated,  or,  if  related 
to  an  anticipated  transaction,  is  no 
longer  Ukely  to  occur;  and 

(7)  Where  and  when  derivative 
financial  instruments  and  derivative 
commodity  instruments  and  their 
related  gains  and  losses  are  reported  in 
the  statements  of  financial  position, 
cash  flows,  and  results  of  operations. 

Instructions  to  Paragraph  4-08(n).  1 .  In 
preparing  the  accounting  policies  disclosures 
under  this  paragraph  4-08(n),  registrants 
should  include  those  derivative  financial 
instruments  and  derivative  commodity 
instruments  that  are  held  during,  or 
outstanding  at  the  end  of,  each  reftorting 
period. 

2.  For  purposes  of  this  paragraph  4-08(n), 
derivative  financial  instruments  and 
derivative  commodity  instruments  are 
defined  as  follows: 

(i)  Derivative  fmancial  instruments  have 
the  same  meaning  as  defined  by  generally 
accepted  accounting  principles  [see,  e.g., 
Financial  Accounting  Standards  Board 
("FASB"),  Statement  of  Financial 
Accounting  Standards  No.  1 19.  "Disclosure 


alx>ut  Derivative  Financial  Instruments  and 
Fair  Value  of  Financial  Instruments." 
paragraphs  5-7,  (October  1994)  ("FAS  119")), 
and  includes  futures,  forwards,  swaps, 
options,  and  other  financial  instruments  with 
similar  characteristics. 

(ii)  Derivative  commodity  instruments 
include,  to  the  extent  such  instruments  are 
not  derivative  financial  instruments, 
commodity  futures,  commodity  forwards, 
commodity  swaps,  commodity  options,  and 
other  commodity  instruments  with  similar 
characteristics  that  are  reasonably  possible  to 
be  settled  in  cash  or  with  another  financial 
instnmient.  For  purposes  of  this  paragraph, 
the  term  "reasonably  possible"  has  the  same 
meaning  as  defined  by  generally  accepted 
accounting  principles  [see.  e.g..  FASB. 
Statement  of  Financial  Accounting 
Standards  No.  5  'Accounting  for 
Contingencies, "  paragraph  3  (March  1975)). 

3.  For  purposes  of  these  instructions, 
"anticipated  transactions"  means 
transactions  (other  than  transactions 
involving  existing  assets  or  liabilities  or 
transactions  necessitated  by  existing  firm 
commitments)  an  enterprise  expects,  but  is 
not  obligated,  to  carry  out  in  the  normal 
course  of  business  [see.  e.g..  FASB,  Statement 
of  Financial  Accounting  Standards  No.  80. 
"Accounting  for  Futures  Contracts." 
paragraph  9,  (August  1984)). 

4.  For  purposes  of  paragraphs  4-08(n)(2). 
4-08(n)(3),  4-08(n)(4),  and  4-08(n)(7) 
registrants  should  distinguish  derivative 
financial  instruments  and  derivative 
commodity  instruments  entered  into  for 
trading  purposes  from  those  instruments  that 
are  entered  into  for  purposes  other  than 
trading.  For  purposes  of  this  paragraph, 
"trading  purposes"  has  the  same  meaning  as 
defined  by  generally  accepted  accounting 
principles  [see.  e.g..  FASB,  Statement  of 
Accounting  Standards  No.  119.  "Disclosure 
atwut  Derivative  Financial  Instruments  and 
Fair  Value  of  Financial  Instruments," 
paragraph  9a.  (October  1994)). 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  cQR  SMALL 
BUSINESS   SSorSS 

3.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g,  77h,  77j, 
77k,  77s,  77aa(25),  77aa(26),  77ddd,  77eee. 
77ggg.  77hhh.  77jjj.  77nnn.  77sss,  78/,  78m, 
78n,  78o,  78w.  78//.  80a-«.  80a-29.  80a-30. 
80a-37.  80b-ll,  unless  otherwise  noted. 

4.  By  amending  the  NOTES  to 
§228,310  by  revising  the  first  sentence 
of  note  2  to  read  as  follows: 

§  228.310    (Item  310)  Financial  Statements 

Note»— 1.  *  •  * 

2.  Regulation  S-X  [17  CFR  210.1- 
210,12)  Form  and  Content  of  and 
Requirements  for  Financial  Statements 
shall  not  apply  to  the  preparation  of 
such  financial  statements,  except  that 
the  report  and  qualifications  of  the 
independent  accountant  shall  comply 
with  the  requirements  of  article  2  of 
regulation  S-X  (17  CFR  210,2],  articles 


3-19  and  3-20  [17  CFR  210.3-19  and 
210.3-20]  shall  apply  to  financial 
statements  of  foreign  private  issuers,  the 
description  of  accoimting  policies  shall 
comply  with  article  4-08(n]  of 
regulaUon  S-X  [17  CFR  210.4-O8(n)]. 
and  small  business  issuers  engaged  in 
oil  and  gas  producing  activities  shall 
follow  the  financial  accounting  and 
reporting  standards  specified  in  article 
4-10  of  Regulation  S-X  [17  CFR  210.4- 
10)  with  respect  to  such  activities. 


PART  229-STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
iND  ENERGv  POLICY  AND 
CONSERVATION  ACT  OF  197S— 
REGULATION  S-K 

5.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77j, 
77k.  77s.  77aa(25).  77aa(26),  77ddd,  77eee, 
77ggg,  77hhh,  77iii,  77jjj,  77nnn.  77sss.  78c, 
78i,  78j.  78/.  78m.  78n,  78o.  78w,  78//(d),  79e, 
79n,  79t,  80a-8.  80a-29,  80a-30.  80a-37, 
80b-ll,  unless  otherwise  noted. 
***** 

6.  By  adding  §  229,305  (Item  305)  to 
read  as  follows: 

§229.305    (Item  305)  Quantitative  ana 
qualitative  disclosures  at>out  market  risk. 

(a)  Quantitative  information  about 
market  risk.  (1)  To  the  extent  material, 
registrants  shall  provide  quantitative 
disclosures  about  market  risk,  as  of  the 
end  of  the  latest  fiscal  year.  Such 
disclosures  should  be  provided  using 
any  one  of  the  following  three 
disclosure  alternatives  at  the  election  of 
the  registrant: 

(i)(A)(I)  Tabular  presentation  of  terms 
and  information  related  to  market  risk 
sensitive  instruments;  such  information 
(e.g.,  expected  cash  flows  by  maturity 
dates)  should  be  categorized  according 
to  risk  exposiu^  category  (e.g.,  interest 
rate  risk,  foreign  currency  exchange  rate 
risk,  commodity  price  risk,  and  other 
similar  market  risks,  such  as  equity 
price  risk),  and  within  the  foreign 
currency  exchange  rate  risk  category,  by 
functional  currency  (e.g.,  U.S.  dollar, 
Japanese  yen). 

(2)  Within  each  of  these  risk  exposure 
categories,  instruments  should  be 
grouped  based  on  common 
characteristics.  At  a  minimum, 
instruments  should  be  distinguished  by 
the  following  characteristics: 

(j)  Fixed  rate  or  variable  rate  assets  or 
liabilities; 

{ii)  Long  or  short  forwards  or  futures; 

[Hi]  Written  or  purchased  put  or  call 
options; 


[iv)  Receive  fixed  or  receive  variable 
interest  rate  swaps;  and 

(v)  The  currency  in  which  the 
instruments'  cash  flows  are 
denominated. 

[3]  For  each  instrument  in  the  table, 
expected  cash  flow  information  should 
be  presented  separately  for  each  of  the 
next  five  years  with  the  remaining 
expected  cash  flows  presented  as  an 
aggregate  amount.  E)erivatives  used  to 
manage  risks  inherent  in  anticipated 
transactions  also  should  be  disclosed 
separately;  and 

(B)  A  description  of  assumptions 
necessary  to  an  understanding  of  the 
disclosures  required  under  paragraph 
(a)(l)(i)  (A)  of  this  item  305  (see  the 
appendix  to  this  Item  for  a  suggested 
tabular  format  for  presentation  of  this 
information),  or 

(ii)(A)  Sensitivity  analyses  that 
express  the  hypothetical  loss  in  future 
earnings,  fair  values,  or  cash  flows  of 
market  risk  sensitive  instr'jments 
resulting  from  at  least  one  selected 
hypothetical  change  in  interest  rates, 
currency  exchange  rates,  commodity 
prices,  and  similar  market  rates  or 
prices  over  a  selected  time  period.  The 
magnitude  of  each  selected  hypothetical 
change  in  rates  or  prices  may  differ 
across  risk  exposures.  Separate 
sensitivity  analysis  disclosures  should 
be  made  for  each  category  of  risk 
exposure,  i.e.,  interest  rate  risk,  foreign 
currency  exchange  rate  risk,  commodity 
price  risk,  and  other  similar  market 
risks,  such  as  equity  price  risk;  and 

(B)  A  description  of  the  model 
assumptions  and  parameters  necessary 
to  an  understanding  of  the  disclosxu-es 
required  under  paragraph  (a)(l)(iil  (A)  of 
this  item  305;  or 

(iii)(A)  Value  at  risk  disclosures  that 
express  the  potential  loss  in  fair  values, 
earnings,  or  cash  flows  from  market 
movements  (e.g.,  changes  in  interest 
rates,  foreign  currency  exchange  rates, 
commodity  prices,  and  other  similar 
market  rates  or  prices)  over  a  selected 
time  period  with  a  selected  likelihood  of 
occurrence;  value  at  risk  disclosures 
should  be  made  on  an  aggregate  basis 
for  all  market  risk  sensitive  instruments 
and  for  each  category  of  market  risk 
exposure,  such  as  interest  rate  risk, 
foreign  currency  exchange  rate  risk, 
commodity  price  risk,  and  other  similar 
market  risks,  such  as  equity  price  risk; 

(B)  For  each  risk  exposure  category 
either: 

[1]  The  average  or  range  in  the  value 
at  risk  numbers  for  the  reported  period; 

[2]  The  average  or  range  in  actual 
changes  in  fair  values,  earnings,  or  cash 
flows  of  instruments  occurring  during 
the  reporting  period;  or 


(5)  The  percentage  of  time  the  actual 
changes  in  fair  values,  earnings,  or  cash 
flows  of  market  risk  sensitive 
instruments  exceeded  the  reported 
value  at  risk  amounts  during  the  current 
reporting  period;  (The  information  in 
this  paragraph  (a)(l)(iii)(B)  is  not 
required  for  [the  first  fiscal  year  end  for 
which  this  section  is  effective]),  and 

(C)  A  description  of  the  model 
assumptions  and  parameters  necessary 
to  an  understanding  of  the  disclosures 
required  under  paragraphs  (a)(l)(iii)  (A) 
and  (B)  of  this  item  305. 

(2)  Registrants  shall  discuss  material 
limitations  that  may  cause  the 
information  required  under  paragraph 
{»)(!)  of  this  item  305  not  to  reflect  ihe 
overall  market  risk  of  the  entity.  This 
discussion  shall  include  descriptions  of: 

(i)  Each  limitation;  and 

(ii)  If  applicable,  the  instruments' 
features  that  are  not  reflected  fully 
within  the  selected  quantitative  market 
risk  disclosure  alternative. 

(3)  Registrants  shall  present 
summarized  information  for  the 
preceding  fiscal  year.  Registrants  also 
shall  discuss  the  reasons  for  material 
changes  in  quantitative  information 
about  market  risk  when  compared  to  the 
information  reported  in  the  previous 
period.  Information  required  by  this 
paragraph  (a)(3)  of  item  305,  however,  is 
not  required  if  disclosure  is  not  required 
pursuant  to  paragraph  (a)(1)  of  this  item 
305  for  the  current  fiscal  year. 
Information  required  by  this  paragraph 
(a)(3)  of  item  305  is  not  required  [for  the 
first  fiscal  year  end  in  which  item  305 

is  effective]. 

(4)  Registrants  may  change  methods  of 
presenting  quantitative  information 
about  market  risk  (e.g.,  changing  from 
tabular  presentation  to  value  at  risk). 
However,  if  such  a  change  is  made  the 
registrants  shall: 

(i)  Explain  the  reasons  for  the  change: 
and 

(ii)  Provide  summarized  comparable 
information,  under  the  new  disclosure 
method,  for  the  year  preceding  the 
current  year. 

Instructions  to  Paragraph  305(a). 

1.  In  preparing  the  disclosures  under 
paragraph  305(a].  registrants  are  required  to 
include  derivative  financial  instruments, 
other  financial  instruments,  and  derivative 
commodity  instruments,  as  spiecified  in  the 
General  Instructions  to  Paragraphs  305(a)  and 
305(b). 

2.  In  preparing  disclosures  under 
paragraph  305(a],  registrants  should 
distinguish  derivative  financial  instruments, 
other  financial  instruments,  and  derivative 
commodity  instruments  entered  into  for 
trading  purposes  from  those  instruments  that 
are  entered  into  for  purposes  other  than 
trading. 

3.  In  preparing  disclosures  under 
paragraph  305(a).  registrants  may  include 
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other  market  risk  sensitive  insinjoieats, 
positions,  and  transactions  that  are  not 
addressed  in  instruction  1.  to  paragraph 
305(a).  Such  instruments,  positions,  and 
transactions  might  include  commodity 
positions,  derivative  commodity  instruments 
that  are  not  reasonably  possible  to  be  settled 
in  cash  or  with  another  financial  instrument, 
cash  flows  from  anticipated  transactions,  and 
operating  cash  flows  from  non-fmancial  and 
non-commodity  instruments  [e.g.,  cash  flows 
generated  by  manufacturing  activities). 
Registrants  choosing  to  include  voluntarily 
these  instruments,  positions,  and  cash  flows 
for  purposes  of  paragraphs  305(a)l(ii)  and 
305(a)l(iii)  are  required  to  state  that  they 
have  included  such  instruments,  positions, 
and  cash  flows. 

4.  Under  paragraph  305(a)(l)(i): 

(A)  The  examples  of  terms  and  information 
relating  to  market  risk  sensitive  instruments 
that  should  be  disclosed  include,  but  are  not 
limited  to,  the  instruments'  fair  values, 
expected  principal  or  transaction  cash  flows, 
weighted  average  effective  rates  or  prices, 
and  other  relevant  market  risk  related 
information: 

(B)  Functional  currency  means  functional 
currency  as  defined  by  generally  accepted 
accounting  principles  {see.  e.g.,  FASB, 
Statement  of  Financial  Accounting 
Standards  No.  52.  "Foreign  Currency 
Translation",  ("FAS  52  ")  Appendix  E 
(December  1981); 

(C)  Model  assumptions  that  should  be 
described  include,  but  are  not  limited  to. 
s(>ecification  of  the  differing  numbers 
reported  in  the  table  for  various  categories  of 
instruments  (e.g..  principal  cash  flows  for 
debt,  notional  amounts  for  swaps,  and 
contract  amounts  for  options  and  futures) 
and  key  prepayment  and/or  reinvestment 
assumptions  relating  to  the  timing  of 
reported  cash  flow  amounts;  and 

(D)  Market  risk  sensitive  instruments  that 
are  exposed  to  rate  or  price  changes  in  more 
than  one  market  risk  exposure  category 
should  be  presented  within  the  tabular 
information  under  each  of  those  risk 
exposure  categories. 

5.  Under  p)aragraph  305(a)(l)(ii).  model 
assumptions  and  p>arameters  that  should  be 
described  include,  but  are  not  limited  to. 
how  loss  is  defined  by  the  model  [e.g..  loss 
in  earnings,  fair  values,  or  cash  flows),  a 
general  description  of  the  modeling 
technique  [e.g..  change  in  net  present  values 
arising  from  parallel  shifts  in  market  rates  or 
prices  and  how  optionality  is  addressed  by 
the  model),  the  types  of  instruments  covered 
by  the  model  (e.g..  derivative  Pmancial 
instruments,  other  Hnancial  instruments, 
derivative  commodity  instruments,  and 
whether  other  instruments  are  included 
voluntarily,  such  as  certain  commodity 
instruments  and  positions,  cash  flows  from 
anticipated  transactions,  and  operating  cash 
flows  from  non-financial  and  non-commodity 
instruments),  and  other  relevant  information 
on  the  model's  parameters,  (e.g..  the 
magnitudes  of  parallel  shifts  in  market  rates 
or  prices  used,  the  method  by  which 
discount  rates  are  determined,  and  key 
prepayment  and/or  reinvestment 
assumptions). 

6.  Under  paragraph  305(a)(l)(iii),  model 
assumptions  and  parameters  that  should  be 
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how  loss  is  defmed  by  the  model  [e.g.,  loss 
in  earnings,  fair  values,  or  cash  flows),  type 
of  model  used  [e.g.,  variance/co variance, 
historical  simulation,  Monte  Carlo 
simulation,  and  how  optionality  is  addressed 
by  the  model),  the  tyjjes  of  instruments 
covered  by  the  model  (e.g.,  derivative 
fmancial  instruments,  other  Tmancial 
instnmients.  derivative  commodity 
instruments,  and  whether  other  instruments 
are  included  voluntarily,  such  as  certain 
commodity  instruments  and  positions,  cash 
flows  from  anticipated  transactions,  and 
operating  cash  flows  from  non-Hnancial  and 
non-commodity  instruments),  and  other 
relevant  information  on  model  parameters, 
(e.g..  holding  period,  confidence  interval,  and 
the  method  used  for  aggregating  value  at  risk 
amounts  across  market  risk  exposure 
categories,  such  as  by  assuming  perfect 
positive  correlation,  independence,  or  actual 
observed  correlation). 

7.  Under  ptaragraph  305(a)(2).  limitations 
that  should  be  considered  include,  but  are 
not  limited  to: 

(A)  The  exclusion  of  certain  market  risk 
sensitive  instruments,  positions,  and 
transactions  from  the  disclosures  required 
under  paragraph  305(a)(1)  (e.g.,  derivative 
conmiodity  instruments  not  reasonably 
p>ossible  to  be  settled  in  cash  or  with  another 
financial  instrument,  commodity  p>ositions. 
cash  flows  from  anticipated  transactions,  and 
op>erating  cash  flows  from  non-flnancial  and 
non-commodity  instruments,  such  as  cash 
flows  hom  manufacturing  activities).  Failure 
to  include  such  instruments,  p)ositions,  and 
transactions  in  prep>aring  the  disclosures 
under  paragraph  305(a)(1)  may  be  a 
limitation  because  the  resulting  infonnation 
may  not  fully  reflect  the  overall  market  risk 
of  a  registrant;  and 

(B)  The  ability  of  disclosures  required 
under  paragraph  305(a)(1)  to  reflect  fully  the 
market  risk  that  may  be  inherent  in 
instruments  with  leverage,  option,  or 
prepayment  features  [e.g..  structured  notes, 
collateralized  mortgage  obligations,  leveraged 
swaps,  and  swaps  with  embedded  written 
options). 

(b)  Qualitative  information  about 
market  risk.  To  the  extent  material, 
describe: 

(1)  The  registrant's  primary  market 
risk  exposures; 

(2)  How  those  exposures  are  managed 
(e.g.,  a  description  of  the  objectives, 
general  strategies,  and  instruments,  if 
any,  used  to  manage  those  exposures); 
and 

(3)  Changes  in  either  the  registrant's 
primary  market  risk  exposures  or  how 
those  exposures  are  managed  when 
compared  to  what  was  in  effect  during 
the  most  recent  reporting  period  and 
what  is  known  or  expected  to  be  in 
effect  in  futiu^  reporting  periods. 

Instructions  to  Paragraph  305(b). 

1.  The  disclosures  required  by  this 
paragraph  relate  to  the  market  risk  exposures 
inherent  in  derivative  flnancial  instruments, 
other  financial  instnmients,  and  derivative 


commodity  instruments,  as  defined  in  the 
General  Instructions  to  Paragraphs  305(a)  and 
305(b). 

2.  In  preparing  disclosures  under 
p>aragraph  305(b),  the  qualitative  information 
about  market  risk  should  be  presented 
separately  for  derivative  financial 
instruments,  other  financial  instruments,  and 
derivafive  commodity  instruments  that  are 
entered  into  for  trading  purposes  and  those 
that  are  entered  into  for  purposes  other  than 
trading.  In  addition,  qualitative  information 
about  market  risk  should  be  presented 
separately  for  those  instruments  used  to 
manage  risks  inherent  in  anticipated 
transactions. 

3.  Primary  market  risk  exposures,  for  the 
purpHJses  of  this  paragraph,  mean: 

(A)  The  following  categories  of  market  risk: 
interest  rate  risk,  foreign  currency  exchange 
rate  risk,  commodity  price  risk,  and  other 
similar  market  rate  or  price  risks  [e.g.,  equity 
prices):  and 

(B)  Within  each  of  these  categories,  the 
p>articular  markets  that  present  the  primary 
risk  of  loss  to  the  registrant.  For  example,  if 

a  registrant  has  a  material  exptosure  to  foreign 
currency  exchange  rate  risk  and,  within  this 
category  of  market  risk,  is  most  vulnerable  to 
changes  in  dollar/yen,  dollar/p>ound,  and 
dollar/peso  exchange  rates,  the  registrant 
would  disclose  these  expK>sures.  Similarly,  if 
a  registrant  has  a  material  exp>osure  to 
interest  rate  risk  and,  within  this  category  of 
market  risk,  is  most  vulnerable  to  changes  in 
short-term  U.S.  prime  interest  rates,  it  would 
disclose  this  exposure. 

4.  For  purposes  of  disclosure  under 
paragraph  (b)  of  this  item  305,  registrants    - 
should  describ)e  primary  market  risk 
exposures  that  exist  at  the  end  of  the  current 
repx)rting  p>eriod,  and  how  those  exposures 
are  managed. 

General  Instructions  to  Paragraphs  305(a) 
and  305(b). 

1.  The  disclosure  called  for  by  paragraphs 
305(a)  and  305(b)  is  intended  to  clarify  the 
registrant's  exposure  to  market  risks 
associated  with  activities  in  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments. 

2.  For  purposes  of  paragraphs  305(a)  and 
SOSfb),  derivative  financial  instruments, 
other  financial  instruments,  and  derivative 
commodity  instruments  (referred  collectively 
as  "market  rate  sensitive  instruments"  or 
"instruments")  are  defined  as  follows: 

(A)  Derivative  financial  instruments  has 
the  same  meaning  as  defined  by  generally 
accepted  accounting  principles  [see,  e.g., 
FASB,  Statement  of  Financial  Accourting 
Standards  No.  119,  "Disclosure  about 
Derivative  Financial  Instruments  and  Fair 
Value  of  Financial  Instruments,"  paragraphs 
5-7,  (October  1994)),  and  includes  futures, 
forwards.  swap>s,  options,  and  other  financial 
instruments  with  similar  characteristics; 

(B)  Other  financial  instruments  means  all 
financial  instruments  as  defined  by  generally 
accepted  accounting  principles  [see.  e.g.. 
FASB,  Statement  of  Financial  Accounting 
Standards  No.  107,  "Disclosures  about  Fair 
Value  of  Financial  Instruments. "  paragraph 
3,  (December  1991)),  except  for  derivative 
financial  instruments,  as  defined  above; 


UMI 


(C)  Other  financial  instruments  include, 
but  are  not  limited  to,  trade  accounts 
-c:''"a^'p.  ip^'psbripnts,  loans,  structured 
notes,  mortgage-backed  securities,  trade 
accounts  piayable,  indexed  debt  instruments, 
interest-only  and  principal-only  obligations, 
deposits,  and  other  debt  obligations. 
However,  for  purposes  of  this  release,  trade 
accounts  receivable  and  trade  accounts 
payable  should  not  be  considered  other 
financial  instruments  when  their  carrying 
amounts  approximate  fair  value:  and 

(D)  Derivative  commodity  instruments 
include,  to  the  extent  such  instruments  are 
not  derivative  financial  instruments, 
commodity  futures,  commodity  forwards, 
commodity  swaps,  commodity  options,  and 
other  conmiodity  instruments  with  similar 
characteristics  that  are  reasonably  possible  to 
be  settled  in  cash  or  with  another  financial 
instrument.  For  purposes  of  paragraphs 
305(a)  and  305(b)  and  these  general 
instructions,  the  term  "reasonably  possible" 
has  the  same  meaning  as  defined  by  generally 
accepted  accounting  principles  [see.  e.g  . 
FASB,  Statement  of  Financial  Accounting 
Standards  No.  5,  "Accounting  for 
Contingencies."  pang^ph  3  (March  1975}). 

3.  For  purposes  of  paragraphs  305(a)  and 
305(b),  disclosure  is  not  required  for: 

(A)  Commodity  positions: 

(B)  Derivative  commodity  instruments  that 
are  not  reasonably  possible  to  be  settled  in 
cash  or  with  another  financial  instrument: 

(C)  Cash  flows  from  anticipated 
transactions:  and/or 

(D)  Operating  cash  flows  from  non- 
financial  and  non-commodity  instruments. 

4.  (A)  For  purposes  of  making  a  materiality 
assessment  under  paragraphs  305(a)  and 
305(b),  registrants  should  consider  both: 

(i)  "The  materiality  of  the  fair  values  of 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments  outstanding  at  the 
end  of  the  current  reporting  period:  and 

(ii)  The  materiality  of  the  potential  loss  in 
future  earnings,  fair  values,  or  cash  flows 
from  reasonably  possible  market  movements. 

(B)  If  either  (i)  or  (ii)  of  instruction  4.(A) 
is  material,  then  the  disclosures  under 
paragraphs  305(a)  and  305(b)  are  required. 

(C)  In  determining  the  materiality  of  the 
fair  values  of  market  risk  sensitive 


instruments  outstanding  at  the  end  of  the 
current  reporting  period,  registrants  generally 
should  not  net  fair  values,  except  to  the 
extent  allowed  under  generally  accepted 
accounting  principles  [see.  e.g..  FASB 
Interpretation  No.  39.  "Offsetting  of  Amounts 
Related  to  Certain  Contracts"  (March  1992)). 
For  example,  under  this  instruction,  the  fair 
value  of  assets  generally  should  not  be  netted 
with  the  fair  value  of  liabilities.  In 
determining  the  materiality  of  the  potential 
loss  in  future  earnings  or  fair  values  from 
reasonably  possible  market  movements, 
registrants  should  consider  both  the 
magnitude  of  past  market  movements,  as  well 
as  expectations  about  the  magnitude  of  future 
market  movements.  In  addition,  in  making 
the  determination  under  this  instruction 
about  the  materiality  of  the  potential  loss  in 
future  earnings,  fair  values,  or  cash  flows, 
registrants  should  consider,  among  other 
things,  potential  losses  the'  may  arise  from 
leverage,  option,  and/or  multiplier  features. 

5.  For  purposes  of  presenting  quantitative 
and  qualitative  information  about  market 
risk,  registrants  generally  should  provide  the 
required  information  in  one  location. 
However,  alternative  presentation,  such  as 
inclusion  of  all  or  part  of  the  information  in 
the  footnotes  to  the  financial  statements  or  in 
Management's  Discussion  and  Analysis,  may 
be  used  at  the  discretion  of  the  registrant. 

6.  For  purposes  of  the  instructions  to 
paragraphs  305(a)  and  305(b).  "trading 
purposes"  has  the  same  meaning  as  defined 
by  generally  accepted  accounting  principles 
[see.  e.g..  FASB,  Statement  of  Financial 
Accounting  Standards  No.  119.  "Disclosure 
About  Derivative  Financial  Instruments  and 
Fair  Value  of  Financial  Instruments." 
paragraph  9a  (October  1994)).  In  addition, 
"anticipated  transactions"  means 
transactions  (other  than  transactions 
involving  existing  assets  or  liabilities  or 
transactions  necessitated  by  existing  firm 
commitments)  an  enterprise  expwcts,  but  is 
not  obligated,  to  carry  out  in  the  normal 
course  of  business  [e.g..  FASB,  Statement  of 
Financial  Accounting  Standards  No.  80. 
"Accounting  for  Futures  Contracts, " 
paragraph  9  (August  1984)). 

Ap;»  !)dix  to  Item  305 — Tabular  Disclosures 

(Ooltar  amounts  rn  millions| 


The  tables  set  forth  below  are  illustrative 
of  the  format  that  might  be  used  when  a 
registrant  elects  to  present  the  information 
required  by  paragraph  (a)(l)(i)(A)  of  Item  305 
regarding  terms  and  information  about 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  These  examples  are 
for  illustrative  purposes  only.  Registrants  are 
not  required  to  display  the  information  in  the 
sptecific  manner  illustrated  below. 
Alternative  methods  of  display  are 
p>ermissible  as  long  as  the  disclosure 
requirements  of  the  section  are  satisfied. 
Furthermore,  these  examples  were  designed 
primarily  to  illustrate  possible  formats  for 
presentation  of  the  information  required  by 
the  proposed  section  and  do  not  purport  to 
illustrate  the  broad  range  of  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments  utilized  by  registrants. 

Interest  Rate  Sensitivity 

The  table  below  provides  infonnation 
about  the  Company's  derivative 
financial  instruments  and  other 
financial  instruments  that  are  sensitive 
to  changes  in  interest  rates,  including 
interest  rate  swaps  and  debt  obligations. 
For  debt  obligations,  the  table  presents 
principal  cash  flows  and  related 
weighted  average  interest  rates  by 
expected  maturity  dates.  Weighted 
average  variable  rates  are  based  on 
implied  forward  rates  in  the  yield  curve 
at  the  reporting  date.  For  interest  rate 
swaps,  the  table  presents  notional 
amounts  and  weighted  average  interest 
rates  by  expected  (contractual)  maturity 
dates.  Notional  amounts  are  used  to 
calculate  the  contractual  payments  to  be 
exchanged  under  the  contract.  The 
information  is  presented  in  U.S.  dollar 
equivalents,  which  is  theCompany's 
reporting  currency.  The  instrument's 
actual  cash  flows  are  denominated  in 
both  U.S.  dollar  (SU.S.)  and  German 
deutschmarks  (DMs),  as  indicated  in 
parentheses. 


Expected  maturity  date 

Total 

December  31. 19x1 

19x2 

19x3 

19x4 

19x5 

19x6 

There- 
after 

Fair  value 

Liat>ilities: 

Long-term  Debt: 

Fixed  Rate  ($US)  

SXXX 
X.X% 

XXX 
X.X% 

XXX 
X.X% 

SXXX 

x.x% 
xxx 

x.x% 
xxx 

x.x% 

SXXX 

X.X% 

XXX 

x.x% 

xxx 

x.x% 

SXXX 

X.X% 

XXX 

x.x% 

xxx 

x.x% 

sxxx 
x.x% 

xxx 
x.x% 

xxx 
x.x% 

SXXX 

X.X% 

XXX 

X.X% 

xxx 
x.x% 

SXXX 

x.x% 

XXX 

x.x% 

xxx 

x.x% 

SXXX 

Averaoe  interest  rate  

Fixed  Rate  (DMs)  

xxx 

Average  interest  rate  

Variable  Rate  (SUS)  '. 

xxx 

Averaoe  interest  rate  

•a; 
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(Dollar  amounts  m  miMonsI 


Interest  Rate  Derivatives 


Expected  maturity  date 


19x2 


19x3 


19x4 


19x5 


19x6 


There- 
after 


Total 


Fair  value 


Interest  Rate  Swaps: 

VanatJie  to  Fixed  ($US)  .. 

Average  pay  rate 

Average  rece^'e  rate 

Fixed  to  Variable  (SUS)  .. 

Average  pay  rate  ...., 

Average  receive  rate 


sxxx 
x.x% 
x.x% 

XXX 

x.x% 
x.x% 


sxxx 
x.x% 
x.x% 

XXX 

x.x% 
x.x% 


sxxx 
x.x% 
x.x% 

XXX 
X.X% 

x.x% 


sxxx 
x.x% 
x.x% 

XXX 

x.x% 
x.x% 


sxxx 
x.x% 
x.x% 

XXX 

x.x% 
x.x% 


sxxx 

x.x% 
x.x% 

XXX 
X.X% 

x.x% 


SXXX 

x.x% 
x.x% 

XXX 

x.x% 
x.x% 


sxxx 


XXX 


Exchange  Rate  Sensitivity 

The  table  below  provides  infoimation 
about  the  Company's  derivative 
financial  instruments,  other  financial 
instruments,  and  firmly  committed  sales 
transactions  by  functional  currency  and 
presents  such  information  in  U.S.  dollar 
equivalents.'  The  table  summarizes 
information  on  instruments  and 
transactions  that  are  sensitive  to  foreign 


ciirrency  exchange  rates,  including 
foreign  currency  forward  exchange 
agreements,  deutschmark  (DM)- 
denominated  debt  obligations,  and 
firmly  committed  DM  sales  transactions. 
For  debt  obligations,  the  table  presents 
principal  cash  flows  and  related 
weighted  average  interest  rates  by 
expected  maturity  dates.  For  firmly 
committed  DM-sales  transactions,  sales 
amounts  are  presented  by  the  expected 


transaction  date,  which  are  not  expected 
to  exceed  two  years.  For  foreign 
currency  forward  exchange  agreements, 
the  table  presents  the  notional  amounts 
and  weighted  average  exchange  rates  by 
expected  (contractual)  maturity  dates. 
These  notional  amounts  generally  are 
used  to  calculate  the  contractual 
payments  to  be  exchanged  under  the 
contract. 


Expected  maturity  date 

Total 

December  31,  19x1 

19x2 

19x3 

19x4 

19x5 

19x6 

There- 
after 

Fair  value 

(USS  Equivalent  in  Millions) 

On-Balance  Sheet  Financial  Instmrnents: 
SUS  Furxrtional  Currency  ^  Liabilities 

Long-Term  Debt  (DM)  

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

I 

SXXX 

x.x 

SXXX 

Average    U.S.    dollar/DM    Exchange 
Rate  

Expectesd  maturity  or  transaction  date 

Total 

19x2 

19x3 

19x4 

19x5 

19x6 

There- 
after 

Fair  value 

(USS  Equivalent  In  millions) 

Anticipated  Transactions  and  Related  Deriva- 
tives' 
SUS  Functional  Currency: 

Firmly  committed  transactions: 

Sales  Contracts  (DM) 

SXXX 
XXX 

x.x 

SXXX 

XXX 
X.X 

SXXX 

XXX 
X.X 

SXXX 

Fomvard  Exchange  Agreements  (Re- 
ceive SUS/Pay  DM) 
Contract  Arrxjunt  

XXX 

Average  Exchange  Rate  

2  Similar  tabular  information  would  be  provided  for  ottier  functional  currencies. 

'  Pursuant  to  Instruction  3  to  proposed  Item  305(a)  of  Regulation  S-K.  registrants  may  include  cash  flows  from  anticipated  transactions  and 
operating  cash  flows  resulting  from  norvfinancial  and  non-commodity  instruments. 


Conunodity  Price  Sensitivity 

The  table  below  provides  information 
about  the  Company's  com  inventory 
and  futures  contracts  that  are  sensitive 
to  changes  in  commodity  prices, 
specifically  com  prices.  For  inventory, 


the  table  presents  the  carrying  amount 
and  fair  value  at  December  31,  19x1.  For 
the  futures  contracts  the  table  presents 
the  notional  amounts  in  bushels,  the 
weighted  average  contract  prices,  and 
the  total  dollar  contract  amount  by 


expected  maturity  dates,  the  latest  of 
which  occurs  one  year  fi-om  the 
reporting  date.  Contract  amounts  are 
used  to  calculate  the  contractual 
payments  and  quantity  of  com  to  be 
exchanged  under  the  futures  contracts. 


'  The  infonnation  is  presented  in  U.S.  dollars 
because  that  is  the  registrant's  reporting  currency. 


MH 
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December  31,  19x1 


Carrying 
amount 


Fair  vaiCe 


(In  millions) 


On  Balance  Sheet  Commodity  Position  and  Related  Derivatives: 
Corn  Inventory  ..._ „ 


SXXX 


SXXX' 


Expected 

maturity 

1992 


Fair  value 


Related  Derivatives: 

Futures  Contracts  (Short): 

Contract  Volumes  (100,0(K)  bushels) 

Weighted  Average  Price  (Per  100,000  Ixjshels) 
Contract  AnxHjnt  (SUS  in  millions) 


XXX 
SX.XX 

sxxx 


SXXX 


*  Pursuant  to  Instruction  3  to  proposed  Item  305  of  Regulation  S-K,  registrants  may  include  information  on  comnrwdity  positions,  such  as  com 
inventory. 


OART  239-    FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7.  The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
77SS8,  78c,  78/,  78m,  78n.  78o(d).  78w(a). 
78W(d),  79e,  79f,  79g,  79),  79/,  79m,  79n,  79q, 
79t,  80a-8,  80a-29,  80a-30  and  80a-3r, 
unless  otherwise  noted. 
***** 

8.  By  amending  Form  S-1  (referenced 
in  239.11)  by  redesignating  items  ll(j) 
through  ll(m)  as  items  ll(k)  through 
ll(n)  and  addiing  item  ll(j)  to  read  as 
follows: 

Note — The  text  of  Form  S-1  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-1 

Registration  Statement  Under  the  ^cunties 
Act  of  1933 


Item  1 1 .  Information  With  Respect  to  the 

Registrant 

*         •         •         •         * 

(j)  Information  required  by  hem  305  of 
Regulation  S-K  (§  229.305  of  this  chapter), 
quantitative  and  qualitative  disclosures  aboiit 
market  risk. 
***** 

9.  By  amending  Form  S-2  (referenced 
in  §  239.12)  by  adding  paragraph  (9)  to 
Item  11(h),  removing  "and"  at  the  end 
of  Item  12(a)(3)(vii),  removing  the 
period  at  the  end  of  Item  12(a)(3)(viii) 
and  in  its  place  adding  ";  and",  and 
adding  paragraph  (ix)  to  Item  12(a)(3)  to 
read  as  follows: 

Note — The  text  of  Form  S-2  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-2 

Registration  Statement  Under  the  :>ecunties 
Act  of  1933 


Item  11.  Infonnation  With  Respect  to  the 

Registrant 

(a)*  *  • 

(b)*  •  * 

(9)  Furnish  quantitative  and  qualitative 
disclosures  about  market  risk  required  by 
Item  305  of  Regulation  S-K  (§  229.305  of  this 
chapter).. 


Item  12.  Incorporation  of  Certain  Information 
by  Reference. 

(a)  *  *   * 

(3)*   *   * 

(ix)  quantitative  and  qualitative  disclosures 
about  market  risk  as  required  by  Item  305  of 
Regulation  S-K  (§  229.305  of  this  chapter). 
•  •         *  •         * 

10.  By  amending  Form  S-4 
(referenced  in  §  239.25)  by  removing 
"and"  at  the  end  of  Item  12(b)(3)(v)  and 
the  period  at  the  end  of  Item  12(h)(3)(vi) 
and  in  its  place  adding  ";  and",  adding 
paragraph  (vii)  to  Item  12(b)(3), 
removing  "and"  at  the  end  of  Item 
13(a)(3)(v)  and  the  period  at  the  end  of 
Item  13(a)(3)(vi)  and  in  its  place  adding 
";  and",  adding  paragraph  (vii)  to  Item 
13(a)(3),  removing  "and"  at  the  end  of 
Item  14(h)  and  the  period  at  the  end  of 
Item  14(i)  and  in  its  place  adding  "; 
and",  adding  paragraph  (j)  to  Item  14, 
and  adding  paragraph  (10)  to  Item  17(b) 
to  read  as  follows: 

Note — The  text  of  Form  S-4  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

^o^m  S~) 

Rt'tiistranon  Statement  Under  the  Securities 


Item  12.  Information  With  Respect  to  S-2  or 

S-3  Registrants 
***** 

(b)*   *  * 
(3)*   *   * 


(vii)  Item  305  of  Regulation  S-K  (§  229.305 
of  this  chapter),  quantitative  and  qualitative 
disclosures  about  market  risk. 


Item  13.  Incorporation  of  Certain  Information 
by  Reference 

***** 

(a)  •  *  * 

(3)*  •  * 

(vii)  Item  305  of  Regulation  S-K  (§  229.305 
of  this  chapter)  quantitative  and  qualitative 
disclosures  about  market  risk. 


Item  14.  Information  With  Respect  to 
Registrants  Other  Than  S-3  or  S-2 
Registrants 
***** 

(j)  Item  305  of  Regulation  S-K  (§  229.305 
of  this  chapter),  quantitative  and  qualitative 
disclosures  about  market  risk. 


Item  1 7.  Information  With  Respect  to 
Companies  Other  Than  S-3  or  S-2 
Companies 

***** 

(b)'   *  * 

(10)  Item  305  of  Regulation  S-K  (§  229.305 
of  this  chapter),  quantitative  and  qualitative 
disclosures  about  market  risk. 


11.  By  amending  Form  S-11 
(referenced  in  §  239.18)  to  redesignate 
Items  30  through  36  as  Items  31  through 
37  and  to  add  Item  30  to  Part  I  to  read 
as  follows: 

Note— The  text  of  Form  S-11  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-11 

Registration  Statement  Under  the  Securities 
Act  of  1933 
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Item  30.  Quantitative  and  Qualitative 
Disclosures  About  Market  Risk 

Furnish  the  information  required  by  Item 
305  of  Regulation  S-K  (§  229.305  of  this 
chapter). 
•         •         •         •         • 

12.  By  amending  Form  F-4 
(referenced  in  §  239.34)  to  redesignate 
Item  12(b)(3)(vi)  as  Item  12(b)(3)(vi)(A). 
add  new  paragraph  (B)  to  Item 
12(b)(3)(vi).  redesignate  Item  14(g)  as 
Item  14(g)(1).  add  new  Item  14(g)(2), 
redesignate  Item  17(b)(4)  as  Item 
17(b)(4){i).  and  add  new  Item  17(b)(4)(ii) 
to  read  as  follows: 

Note — The  text  of  Fonn  F-4  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-4 

Registration  Statement  Under  the  Securities 
Act  of  1933 


Item  12.  Information  With  Respect  to  F-2  or 

F-3  Registrants 

•         *         •         •         * 

(b)*  •  * 
(3)*  *  * 
(vi)(A)*   •   • 

(B)  Item  9A  of  Form  20-F.  quantitative  and 
qualitative  disclosures  of  market  risk. 


Item  14.  Information  With  Respect  to  Foreign 
Registrants  Other  Than  F-2  or  F-3 
Registrants 

•         •         *         •         * 

(g)(1)*  *  • 

(g)(2)  Item  9A  of  Form  20-F,  quantitative 
and  qualitative  disclosures  of  market  risk. 


Item  1 7.  Information  With  Respect  to  Foreign 
Companies  Other  Than  F-2  or  F-3 
Companies 

***** 

(b)(4)(i)  •  •  • 

(b)(4)(ii)  Item  9A  of  Form  20-F, 
quantitative  and  qualitative  disclosures  of 
market  risk. 


=>  A  RT  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 

Exchange  ACT  OF  1934 

13.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77j. 
77s.  77eee.  77ggg,  77nnn.  77sss.  77ttt.  78c, 
78d,  78i.  78j.  78/,  78m,  78n.  78o.  78p,  78q. 
78s.  78w,  78x.  78//(d),  79q,  79t,  80a-20,  80a- 
23,  80a-29.  80a-37,  80b-3.  80b-4  and  80b- 
11.  unless  otherwise  nottd. 
•         •         *         •         * 

14.  By  amending  §  240.14a-3  by 
adding  paragraph  (b)(5)(iii)  to  read  as 
follows: 


$  240.1 4a-3    Infonnation  to  b«  furnished 

security  holders.  ^ 

***** 

(b)*  *  * 
{5)*  *  * 

(ill)  The  report  shall  contain  the 
quantitative  and  qualitative  disclosures 
about  market  risk  required  by  Item  305 
of  RegulaUon  S-K  (§  229.305  of  this 
chapter). 
***** 

15.  By  amending  §  240.14a-101  to 
remove  the  word  "and"  at  the  end  of 
Item  13(a)(4).  redesignate  Item  13(a)(5) 
as  Item  13(a)(6),  add  Item  13(a)(5).  add 
Instruction  6  to  Item  13.  remove  "and" 
at  the  end  of  Item  \4(b]{2){i)(B)(3)(vi) 
and  the  period  at  the  end  of  Item 
\4(b)(2){i)(B)(3)(vii)  and  in  its  place  add 
";  and",  add  peiragraph  (viii)  to  Item 
14(b)(2)(i)(B)f  JA  remove  "and"  at  the 
end  of  Item  l4(b]{2](ii){A)(3)(v)  and  the 
period  at  the  end  of  Item 
\4(b)(2](n){A)(3)(vi)  and  in  its  place  add 
";  and",  add  paragraph  (vii)  to  Item 
\4(b)(2]{ii](A)(3).  remove  "and"  at  the 
end  of  Item  14(b)(3](i)(H)  and  the  period 
at  the  end  of  Item  14(b)(3)(i)(I)  and  in  its 
place  add  ";  and",  add  paragraph  (J)  to 
Item  14(b)(3)(i),  and  add  Instructions  8, 
9,  and  10  to  Item  14  to  read  as  follows: 

§240.148-101    Schedule  14A.  Information 
required  in  proxy  statement 


Item  13.  Financial  and  Other  Information 

(a)  Information  required.  •   •   * 

(5)  Item  305  of  Regulation  S-K. 
quantitative  and  qualitative  disclosures  about 
market  risk:  and 

***** 

Instructions  to  Item  13. 

***** 

6.  A  registered  investment  company  need 
not  comply  with  items  (a)(2),  (a)(3),  and  (a)(5) 
of  this  Item  13. 


Item  14.  Mergers.  Consolidations, 
Acquisitions  and  Similar  Matters 

***** 

[b]  Information  about  the  registrant  and  the 
other  person. 

***** 

[2]  Information  with  respect  to  S-2  or  S- 
3  registrants. 

(j)  Information  required  to  be  furnished. 

*   *   • 

(B)*   •   • 

(3)'   •   • 

[viii]  Item  305  of  Regulation  S-K  (§  229.305 
of  this  chapter),  quantitative  and  qualitative 
disclosures  about  market  risk. 

(ii)  Incorporation  of  certain  information  by 
reference. 
***** 

(A)'   •   • 
(3)«   •   • 


(Wi)  Item  305  of  Regulation  S-K, 
quantitative  and  qualitative  disclosures  about 
market  risk. 

*        -*         *         *         * 

[3]  Information  with  respect  to  registrants 
other  than  S-2  or  S-3  registrants. 

(i)*   •   * 

(A)*   *   • 

(J)  Item  305  of  Regulation  S-K,  quantitative 
and  qualitative  disclosures  about  market  risk. 
***** 

Instructions  to  Item  14. 

***** 

8.  A  registered  management  company  need 
not  comply  with  Items  (i),  (iii).  (iv),  (v),  (vi), 
and  (viii)  of  paragraph  (b)(2)(i)(B)(3)  of  this 
Item  14. 

9.  A  registered  management  company  need 
not  comply  with  Items  (i),  (ii),  (iii),  (iv).  (v), 
and  (vii)  of  paragraph  (b)(2)(ii)(A)(3)  of  this 
Item  14. 

10.  A  registered  management  company 
need  not  comply  with  items  (A),  (B),  (D),  (F), 
(G),  (H),  and  (J)  of  paragraph  (b){3)(i)  of  this 
Item  14. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

16.  The  authority  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 

17.  By  amending  Form  10  (referenced 
in  §  249.210)  by  revising  Item  2  to  read 
as  follows: 

Note — The  text  of  Form  10  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10 

General  Form  for  Registration  of  Seciuities 


Item  2.  Financial  Information 

Furnish  the  information  required  by  Items 
301.  303,  and  305  of  Regulation  S-K 
(§§229.301,  229.303.  and  229.305  of  this 
chapter). 

***** 

18.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  adding 
Item  9A  to  be  inserted  after  Item  9  and 
before  Item  10  in  Part  I  to  read  as 
follows: 

Note — The  text  of  Form  20-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  20-F 

Registration  Statement  Pursuant  to  Section 
12(b)  or  (gj  of  The  Securities  Exchange  Act 
of  1934  or  Annual  Report  Piu^uant  to 
Section  13  or  lS(d)  of  The  Securities 
Exchange  Act  of  1934  or  Transaction  Report 
Pursuant  to  Section  13  or  15(d)  of  The 
Securities  Exchange  Act  of  1934 
***** 

Parti 


Item  -v.-i   i^unruiKjuvf  and  Qualiiuuvt^ 
Disclosures  About  Market  Risk. 

(a)  Quantitative  information  about  market 
risk.  (1)  To  the  extent  material,  registrants 
shall  provide  quantitative  disclosures  about 
market  ysk,  as  of  the  end  of  the  latest  fiscal 
year.  Such  disclosures  should  be  provided 
using  any  one  of  the  following  three 
disclosure  alternatives  at  the  election  of  the 
registrant: 

(i)(A)(J)  Tabular  presentation  of  terms  and 
information  related  to  market  risk  sensitive 
instruments;  such  information  (e.g.,  expected 
cash  flows  by  maturity  dates)  should  be 
categorized  according  to  risk  exposure 
category  (e.g.,  interest  rate  risk,  foreign 
currency  exchange  rate  risk,  commodity  price 
risk,  and  other  similar  market  risks,  such  as 
equity  price  risk),  and  within  the  foreign 
currency  exchange  rate  risk  category,  by 
functional  currency  [e^.,  U.S.  dollar, 
Japanese  yen). 

[2]  Within  each  of  these  risk  exposure 
categories,  instruments  should  be  grouped 
based  on  common  characteristics.  At  a 
minimum,  instruments  should  be 
distinguished  by  the  following 
characteristics: 

(j)  Fixed  rate  or  variable  rate  assets  or 
liabilities; 

[ii]  Long  or  short  forwards  or  futures; 

[iii]  Written  or  purchased  put  or  call 
options; 

(iv)  Receive  fixed  or  receive  variable 
interest  rate  swaps:  and 

(v)  The  currency  in  which  the  instruments' 
cash  flows  are  denominated. 

[3]  For  each  instrument  in  the  table, 
expected  cash  flow  information  should  be 
presented  separately  for  each  of  the  next  five 
years  with  the  remaining  expected  cash  flows 
presented  as  an  aggregate  amount. 
Derivatives  used  to  manage  risks  inherent  in 
anticipated  transactions  also  should  be 
disclosed  separately;  and 

[B]  A  description  of  assumptions  necessary 
to  an  understanding  of  the  disclosures 
required  under  subparagraph  (A)  of  this  item 
9A(a)(l)(i)  (see  the  Appendix  to  this  Item  for 
a  suggested  tabular  format  for  presentation  of 
this  information),  or 

[ii)(A]  Sensitivity  analyses  that  express  the 
hypothetical  loss  in  future  earnings,  fair 
values,  or  cash  flows  of  market  risk  sensitive 
instruments  resulting  from  at  least  one 
selected  hypothetical  change  in  interest  rates, 
currency  exchange  rates,  commodity  prices, 
and  similar  market  rates  or  prices  over  a 
selected  time  period.  The  magnitude  of  each 
selected  hypothetical  change  in  rates  or 
prices  may  differ  across  risk  exposures. 
Separate  sensitivity  analysis  disclosures 
should  be  made  for  each  category  of  risk 
exposure,  i.e..  interest  rate  risk,  foreign 
currency  exchange  rate  risk,  commodity  price 
risk,  and  other  similar  market  risks,  such  as 
equity  price  risk:  and 

(B)  A  description  of  the  model  assumptions 
and  parameters  necessary  to  an 
understanding  of  the  disclosures  required 
under  subparagraph  (A)  of  this  item 
9A(a)(l){ii);or 

(iii){A)  Value  at  risk  disclosures  that    • 
express  the  pKJtential  loss  in  fair  values, 
earnings,  or  cash  flows  from  market 
movements  (e.g.,  changes  in  interest  rates. 
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lureigu  currency  exchangi^  idies.  i 
prices,  and  other  similar  market  rates  or 
prices)  over  a  selected  time  period  with  a 
selected  likelihood  of  occurrence;  value  at 
risk  disclosures  should  be  made  on  an 
aggregate  basis  for  all  market  risk  sensitive 
instruments  and  for  each  category  of  market 
risk  exposure,  such  as  interest  rate  risk, 
foreign  currency  exchange  rate  risk, 
commodity  price  risk,  and  other  similar 
market  risks,  such  as  equity  price  risk; 

(B)  For  each  risk  exposure  category  either: 

(1)  The  average  or  range  in  the  value  at  risk 
numbers  for  the  reported  period; 

[2]  The  average  or  range  in  actual  changes 
in  fair  values,  earnings,  or  cash  flows  of 
instruments  occurring  during  the  reporting 
period;  or 

[3]  The  percentage  of  time  the  actual 
changes  in  fair  values,  earnings,  or  cash  flows 
of  market  risk  sensitive  instruments  exceeded 
the  reported  value  at  risk  amounts  during  the 
current  reporting  period;  (The  information  in 
this  subparagraph  (B)  is  not  required  for  the 
first  fiscal  year  end  for  which  this  rule  is 
effective)  and 

(C)  A  description  of  the  model  assumptions 
and  parameters  necessary  to  an 
understanding  of  the  disclosures  required 
under  subparagraphs  (A)  and  (B)  of  this  Item 
9A(a)(l)(iii). 

(2)  Registrants  shall  discuss  material 
limitations  that  may  cause  the  information 
required  under  paragraph  (a)(1)  of  this  item 
9A  not  to  reflect  the  overall  market  risk  of  the 
entity.  This  discussion  shall  include 
descriptions  of: 

(i)  Each  limitation;  and 

(ii)  If  applicable,  the  instruments'  features 
that  are  not  reflected  fully  within  the  selected 
quantitative  market  risk  disclosure 
alternative. 

(3)  Registrants  shall  present  summarized 
information  for  the  preceding  fiscal  year. 
Registrants  also  shall  discuss  the  reasons  for 
material  changes  in  quantitative  information 
about  market  risk  when  compared  to  the 
information  reported  in  the  previous  period. 
Information  required  by  this  paragraph  (a)(3) 
of  item  9A,  however,  is  not  required  if 
disclosure  is  not  required  pursuant  to 
paragraph  (a)(1)  of  this  item  9A  for  the 
current  fiscal  year.  Information  required  by 
this  paragraph  (a)(3)  of  item  9A  is  not 
required  for  the  first  fiscal  year  end  in  which 
this  item  9A  is  effective. 

(4)  Registrants  may  change  methods  of 
presenting  quantitative  information  about 
market  risk  (e.g.,  changing  from  tabular 
presentation  to  value  at  risk).  However,  if 
such  a  change  is  made  the  registrants  shall: 

(i)  Explain  the  i-easons  for  the  change;  and 
(ii)  Provide  summarized  comparable 
information,  under  the  new  disclosure 
method,  for  the  year  preceding  the  current 
year. 
Instructions  to  Paragraph  9 Ala). 

1.  In  preparing  the  disclosures  under 
paragraph  9A(a),  registrants  are  required  to 
include  derivative  financial  instruments, 
other  financial  instruments,  and  derivative 
commodity  instruments,  as  specified  in  the 
General  Instructions  to  Paragraphs  9A(a)  and 
9A(b). 

2.  In  preparing  disclosures  under 
paragraph  9A(a),  registrants  should 


uistinguish  derivative  nnaiu  lai  insiruiiiems, 

Other  financial  instruments,  and  derivative 
commodity  instruments  entered  into  for 
trading  purposes  from  those  instruments  that 
are  entered  into  for  purposes  other  than 
trading. 

3.  In  preparing  disclosures  under 
paragraph  9A(a),  registrants  may  include 
other  market  risk  sensitive  instruments, 
positions,  and  transactions  that  are  not 
addressed  in  instruction  1.  to  paragraph 
9A(a).  Such  instruments,  p>ositions,  and 
transactions  might  include  commodity 
pKJsitions,  derivative  commodity  instruments 
that  are  not  reasonably  possible  to  be  settled 
in  cash  or  with  another  financial  instrument, 
cash  flows  from  anticipated  transactions,  and 
operating  cash  flows  from  non-financial  and 
non-commodity  instruments  (e.g..  cash  flows 
generated  by  manufacturing  activities). 
Registrants  choosing  to  include  voluntarily 
these  instruments,  positions,  and  cash  flows 
for  purposes  of  paragraphs  9A(a)l(ii)  and 
9A(a)l(iii)  are  required  to  state  that  they  have 
included  such  instruments,  positions,  and 
cash  flows. 

4.  Under  paragraph  9A(a)(l)(i): 

(A)  The  examples  of  terms  and  information 
relating  to  market  risk  sensitive  instruments 
that  should  be  disclosed  include,  but  are  not 
limited  to,  the  instruments'  fair  values, 
expected  principal  or  transaction  cash  flows, 
weighted  average  effective  rates  or  prices, 
and  other  relevant  market  risk  related 
information; 

(B)  Functional  currency  means  functional    . 
currency  as  defined  by  generally  accepted 
accounting  principles  (see,  e.g.,  FASB, 
Statement  of  Financial  Accounting 
Standards  No.  52,  "Foreign  Currency 
Translation",  ("FAS  52")  Appendix  E 
(December  1981); 

(C)  Model  assumptions  that  should  be 
described  include,  but  are  not  limited  to, 
specification  of  the  differing  numbers 
reported  in  the  table  for  various  categories  of 
instruments  [e.g..  principal  cash  flows  for 
debt,  notional  amounts  for  swaps,  and 
contract  amounts  for  options  and  futures) 
and  key  prepayment  and/or  reinvestment 
assumptions  relating  to  the  timing  of 
reported  cash  flow  amounts;  and 

(D)  Market  risk  sensitive  instruments  that 
are  exposed  to  rate  or  price  changes  in  more 
than  one  market  risk  exposure  category 
should  be  presented  within  the  tabular 
information  under  each  of  those  risk 
exposure  categories. 

5.  Under  paragraph  9A(a)(l)(ii).  model 
assumptions  and  parameters  that  should  be 
described  include,  but  are  not  limited  to, 
how  loss  is  defined  by  the  model  [e.g.,  loss 
in  earnings,  fair  values,  or  cash  flows),  a 
general  description  of  the  modeling 
technique  (e.g.,  change  in  net  present  values 
arising  from  parallel  shifts  in  market  rates  or 
prices  and  how  optionality  is  addressed  by 
the  model),  the  types  of  instruments  covered 
by  the  model  (e.g..  derivative  financial 
instruments,  other  financial  instruments, 
derivative  commodity  instruments,  and 
whether  other  instruments  are  included 
voluntarily,  such  as  certain  commodity 
instruments  and  positions,  cash  flows  from 
anticipated  transactions,  and  ofwrating  cash 
flows  from  non-financial  and  non-commodity 
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'  instruments),  and  other  relevant  information 
on  the  model's  parameters,  {e.g..  the 
magnitudes  of  parallel  shifts  in  market  rates 
or  prices  used,  the  method  by  which 
discount  rates  are  determined,  and  key 
prepayment  and/or  reinvestment 
assumptions). 

6.  Under  paragraph  9A(a)(l)(iii),  model 
assumptions  and  parameters  that  should  be 
described  include,  but  are  not  limited  to. 
how  loss  is  defined  by  the  model  {e.g.,  loss 
in  earnings,  fair  values,  or  cash  flows),  typte 
of  model  used  {e.g..  variance/covariance, 
historical  simulation,  Monte  Carlo 
simulation,  and  how  optionality  is  addressed 
by  tho  model),  the  types  of  instruments 
covered  by  the  model  {e.g..  derivative 
financial  instruments,  other  financial 
instruments,  derivative  commodity 
instruments,  and  whether  other  instruments 
are  included  voluntarily,  such  as  certain 
commodity  instruments  and  positions,  cash 
flows  from  anticipated  transactions,  and 
operating  cash  flows  from  non-financial  and 
non-commodity  instruments),  and  other 
relevant  information  on  model  parameters, 
(e.g..  holding  pteriod.  confidence  interval,  and 
the  method  used  for  aggregating  value  at  risk 
amounts  across  market  risk  exposure 
categories,  such  as  by  assuming  p>erfect 
p)Ositive  correlation,  independence,  or  actual 
observed  correlation). 

7.  Under  paragraph  9A(a)(2),  limitations 
that  should  be  considered  include,  but  are 
not  limited  to: 

(A)  The  exclusion  of  certain  market  risk 
sensitive  instruments,  positions,  and 
transactions  from  the  disclosures  required 
under  paragraph  9A(a)(l)  {e.g.,  derivative 
commodity  instruments  not  reasonably 
possible  to  be  settled  in  cash  or  with  another 
financial  instrument,  commodity  positions, 
cash  flows  from  anticiptated  transactions,  and 
operating  cash  flows  from  non-financial  and 
non-commodity  instruments,  such  as  cash 
flows  from  manufacturing  activities).  Failure 
to  include  such  instruments,  positions,  and 
transactions  in  preparing  the  disclosures 
under  paragraph  9A(a)(l)  may  be  a  limitation 
because  the  resulting  information  may  not 
fully  reflect  the  overall  market  risk  of  a 
registrant;  and 

(B)  The  ability  of  disclosures  required 
under  paragraph  9A(a)(l)  to  reflect  fully  the 
market  risk  that  may  be  inherent  in 
instruments  with  leverage,  option,  or 
prepayment  features  {e.g.,  structured  notes, 
collateralized  mortgage  obligations,  leveraged 
swaps,  and  swaps  with  embedded  written 
options). 

fb)  Qualitative  information  about  market 
risk.  To  the  extent  material,  describe: 

(1)  The  registrant's  primary  market  risk 
exposures; 

(2)  How  those  exposures  are  managed  {e.g.. 
a  description  of  the  objectives,  general 
strategies,  and  instruments,  if  any.  used  to 
manage  those  exposures):  and 

(3)  Changes  in  either  the  registrant's 
primary  market  risk  exposures  or  how  those 
exp>osures  are  managed  when  compiared  to 
what  was  in  effect  during  the  most  recent 
re{>oriing  p>eriod  and  what  is  known  or 
expected  to  be  in  effect  in  future  reporting 
periods. 

Instructions  to  Paragfvph  9A(b). 


1.  The  disclosures  required  by  this 
paragraph  9A(b)  relate  to  the  market  risk 
exposures  inherent  in  derivative  financial 
instruments,  other  financial  instruments,  and 
derivative  commodity  instruments,  as 
defined  in  the  General  Instructions  to 
Paragraphs  9A(a)  and  9A(b). 

2.  In  preparing  disclosures  under 
paragraph  9A(b),  the  qualitative  information 
about  market  risk  should  be  presented 
separately  for  derivative  financial 
instruments,  other  financial  instruments,  and 
derivative  commodity  instruments  that  are 
entered  into  for  trading  purposes  and  those 
that  are  entered  into  for  purposes  other  than 
trading.  In  addition,  qualitative  information 
about  market  risk  should  be  presented 
separately  for  those  instruments  used  to 
manage  risks  inherent  in  anticipated 
transactions. 

3.  Primary  market  risk  exposures,  for  the 
purposes  of  this  paragraph,  mean: 

(A)  The  following  categories  of  market  risk: 
interest  rate  risk,  foreign  ciurency  exchange 
rate  risk,  conunodity  price  risk,  and  other 
similar  market  rate  or  price  risks  {e.g.,  equity 
prices);  and 

(B)  Within  each  of  these  categories,  the 
particular  markets  that  present  the  primary 
risk  of  loss  to  the  registrant.  For  example,  if 

a  registrant  has  a  material  exposure  to  foreign 
currency  exchange  rate  risk  and,  within  this 
category  of  market  risk,  is  most  vulnerable  to 
changes  in  dollar/yen,  dollar/pound,  and 
dollar/peso  exchange  rates,  the  registrant 
would  disclose  these  expiosures.  Similarly,  if 
a  registrant  has  a  material  exposure  to 
interest  rate  risk  and,  within  this  category  of 
market  risk,  is  most  vulnerable  to  changes  in 
short-term  U.S.  prime  interest  rates,  it  would 
disclose  this  exposure. 

4.  For  purposes  of  disclosure  under 
paragraph  (b)  of  this  item  9A.  registrants 
should  describe  primary  market  risk 
exposures  that  exist  at  the  end  of  the  current 
reporting  period,  and  how  those  exposures 
are  managed. 

General  Instructions  to  Paragraphs  9 Ala) 
arid  9A(b). 

1 .  The  disclosure  called  for  by  paragraphs 
9A(a)  and  9A(b)  is  intended  to  clarify  the 
registrant's  exposure  to  market  risks 
associated  with  activities  in  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments. 

2.  For  purposes  of  paragraphs  9A(a)  and 
9A(b),  derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments  (referred  collectively 
as  "market  rate  sensitive  instruments"  or 
"instruments")  are  defined  as  follows: 

(A)  Derivative  financial  instruments  has 
the  same  meaning  as  defined  by  generally 
accepted  accounting  principles  {see,  e.g., 
FASB.  Statement  of  Financial  Accounting 
Standards  No.  J 19,  "Disclosure  about 
Derivative  Financial  Instruments  and  Fair 
Value  of  Financial  Instruments."  paragraphs 
5-7.  (October  1994)),  and  includes  futures, 
forwards,  swaps,  options,  and  other  financial 
instruments  with  similar  characteristics; 

(B)  Other  financial  instruments  means  all 
financial  instruments  as  defined  by  generally 
accepted  accounting  principles  {see,  e.g., 
FASB.  Statement  of  Financial  Accounting 


Standards  No.  107,  "Disclosures  about  Fair 
Value  of  Financial  Instruments,"  paragraph 
3,  (December  1991)),  except  for  derivative 
financial  instruments,  as  defined  above: 

(C)  Other  financial  instruments  include, 
but  are  not  limited  to,  trade  accounts   • 
receivable,  investments,  loans,  structured 
notes,  mortgage-backed  securities,  trade 
accounts  f)ayable,  indexed  debt  instruments, 
interest-only  and  principal-only  obligations, 
deposits,  and  other  debt  obligations. 
However,  for  purposes  of  this  release,  trade 
accounts  receivable  and  trade  accounts 
payable  should  not  be  considered  other 
financial  instruments  when  their  carrying 
amounts  approximate  fair  value;  and 

(D)  Derivative  commodity  instruments 
include,  to  the  extent  such  instruments  are 
not  derivative  financial  instruments, 
commodity  futures,  commodity  forwards, 
cominodity  swaps,  commodity  options,  and 
other  commodity  instruments  with  similar 
characteristics  that  are  reasonably  possible  to 
be  settled  in  cash  or  with  another  financial 
instrument.  For  purposes  of  p)aragraphs  9A(a) 
and  9A(b)  and  these  general  instructions,  the 
term  "reasonabJy  possible"  has  the  same 
meaning  as  defined  by  generally  accepted 
accounting  principles  {see,  e.g..  FASB, 
Statement  of  Financial  Accounting 
Standards  No.  5,  "Accounting  for 
Contingencies,"  paragraph  3,  (March  1975)). 

3.  For  purposes  of  paragraphs  9A(a)  and 
9A(b),  disclosure  is  not  required  for: 

(A)  Commodity  positions; 

(B)  Derivative  commodity  instruments  that 
are  not  reasonably  possible  to  be  settled  in 
cash  or  with  another  financial  instrument; 

(C)  Cash  flows  from  anticipated 
transactions;  and/or 

(D)  Operating  cash  flows  from  non- 
financial  and  non-commodity  instruments. 

4.  (A)  For  purposes  of  making  a  materiality 
assessment  under  paragraphs  9A(a)  and 
9A(b),  registrants  should  consider  both: 

(i)  The  materiality  of  the  fair  values  of 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments  outstanding  at  the 
end  of  the  current  reporting  period;  and 

(ii)  The  materiality  of  the  p>otential  loss  in 
future  earnings  or  fair  values  from  reasonably 
possible  market  movements. 

(B)  If  either  (i)  or  (ii)  of  instruction  4.  (A) 
is  material,  then  the  disclosures  under 
paragraphs  9A(a)  and  9A(b)  are  required. 

(C)  In  determining  the  materiality  of  the 
fair  values  of  market  risk  sensitive 
instruments  outstanding  at  the  end  of  the 
current  reporting  period,  registrants  generally 
should  not  net  fair  values,  except  to  the 
extent  allowed  under  generally  accepted 
accounting  principles  {see.  e.g.,  FASB 
Interpretation  No.  39.  "Offsetting  of  Amounts 
Related  to  Certain  Contracts"  (March  1992)). 
For  example,  under  this  instruction,  the  fair 
value  of  assets  generally  should  not  be  netted 
with  the  fair  value  of  liabilities.  In 
determining  the  materiality  of  the  (X)tential 
loss  in  future  earnings  or  fair  values  from 
reasonably  p)Ossible  market  movements, 
registrants  should  consider  both  the 
magnitude  of  past  market  movements,  as  well 
as  expectations  about  the  magnitude  of  future 
market  movements.  In  addition,  in  making 
the  determination  underthis  instruction 
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about  the  materiality  of  the  potential  loss  in 
future  earnings,  fair  values,  or  cash  flows, 
registrants  should  consider,  among  other 
things,  potential  losses  that  may  arise  from 
leverage,  option,  and/or  multiplier  features. 

5.  For  purposes  of  presenting  quantitative 
and  qualitative  information  about  market 
risk,  registrants  generally  should  provide  the 
required  information  in  one  location. 
However,  alternative  presentation,  such  as 
inclusion  of  all  or  part  of  the  information  in 
the  footnotes  to  the  financial  statements  or  in 
Management's  Discussion  and  Analysis,  may 
be  used  if  such  presentation  would  be  more 
meaningful  to  investors. 

6.  For  purposes  of  the  instructions  to 
paragraphs  9A(a)  and  9A(b),  "trading 
purposes"  has  the  same  meaning  as  defined 
by  generally  accepted  accounting  principles 
(see,  e.g..  FASB,  Statement  of  Financial 
Accounting  Standards  No.  119,  "Disclosure 
about  Derivative  Financial  Instruments  and 
Fair  Value  of  Financial  Instruments," 
paragraph  9a,  (October  1994)).  In  addition, 
"anticipated  transactions"  means 
transactions  (other  than  transactions 
involving  existing  assets  or  liabilities  or 
transactions  necessitated  by  existing  firm 
commitments)  an  enterprise  expects,  but  is 
not  obligated,  to  carry  out  in  the  normal 
course  of  business  {e.g.,  FASB,  Statement  of 


Financial  Accounting  Standards  No.  80, 
"Accounting  for  Futures  Contracts, " 

paraeraoh  9,  (August  1984)). 

Appendix  i.;  Item  9 A — Tabular  Disclosures 

The  tables  set  forth  tielow  are  illustrative 
of  the  format  that  might  be  used  when  a 
registrant  elects  to  present  the  information 
required  by  paragraph  (a)(l)(i)(A)  of  Item  9A 
regarding  terms  and  information  about 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  These  examples  are 
for  illustrative  purposes  only.  Registrants  are 
not  required  to  display  the  information  in  the 
specific  manner  illustrated  below. 
Alternative  methods  of  display  are 
permissible  as  long  as  the  disclosure 
requirements  of  the  section  are  satisfied. 
Furthermore,  these  examples  were  designed 
primarily  to  illustrate  possible  formats  for 
presentation  of  the  information  required  by 
the  proposed  section  and  do  not  purport  to 
illustrate  the  broad  range  of  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments  utilized  by  registrants. 

Interest  Rate  Sensitivity 

The  table  below  provides  information 
about  the  Company's  derivative 


financial  instruments  and  other 
financial  instruments,  which  are 
sensitive  to  changes  in  interest  rates, 
including  interest  rate  swaps  and  debt 
obligations.  For  debt  obligations,  the 
table  presents  principal  cash  flows  and 
related  weighted  average  interest  rates 
by  expected  maturity  dates.  Weighted 
average  variable  rates  are  based  on 
implied  forward  rates  in  the  yield  curve 
at  the  reporting  date.  For  interest  rate 
swaps,  the  table  presents  notional 
amounts  and  weighted  average  interest 
rates  by  expected  (contractual)  maturity 
dates.  Notional  amounts  are  used  to 
calculate  the  contractual  payments  to  be 
exchanged  under  the  contract.  The 
information  is  presented  in  US  dollar 
equivalents,  which  is  the  Company's 
reporting  currency.  The  instrument's 
actual  cash  flows  are  denominated  in 
both  US  dollar  ($US)  and  German 
deutschmarks  (DMs),  as  indicated  in 
parentheses. 


■ 

Expected  maturity  date 

Total 

FdJr 

December  31,  19x1 

19x2 

19x3 

19x4 

19x5 

19x6 

There- 
after 

Value 

(In  millions) 

Liabilities: 

Long-term  Debt; 

Fixed  Rate  (SUS)           

SXXX 
X.X% 

XXX 
X.X% 

XXX 
X.X% 

SXXX 

x.x% 
xxx 

x.x% 
xxx 

x.x% 

SXXX 

x.x% 
xxx 

x.x% 
xxx 

x.x% 

SXXX 

x.x% 
xxx 

x.x% 
xxx 

x.x% 

SXXX 

x.x% 
xxx 

x.x% 
xxx 

x.x% 

SXXX 

X.X% 

XXX 

x.x% 

XXX 

x.x% 

sxxx 

X.X% 
XXX 

X.X% 
XXX 

x.x% 

sxxx 

Aupmnp  intArA<it  taIa 

Fixed  Rate  (DMs)     

XXX 

Aupr^np  intprp<t  r$)tA 

Variable  Rate  (SUS)      

XXX 

AuArfinp  intArP^t  mtA 

Expected  maturity  date 

Total 

1 

19x2 

19x3 

19x4 

19x5 

19x6 

There- 
after 

Fair  value 

(In  millions) 

Interest  Rate  Derivatives: 
Interest  Rate  Swaps 

Variable  to  Fixed  (SUS)  „ 

Average  pay  rate  

Average  receive  rate 

Fixed  to  Variable  (SUS)  

SXXX 

X.X% 

X.X% 

XXX 

x.x% 
x.x% 

SXXX 

x.x% 
x.x% 
xxx 
x.x% 
x.x% 

SXXX 

x.x% 
x.x% 
xxx 
x.x% 
x.x% 

SXXX 

x.x% 
x.x% 
xxx 
x.x% 
x.x% 

SXXX 

X.X% 

X.X% 

XXX 

x.x% 
x.x% 

SXXX 
X.X% 
X.X% 
XXX 
X.X% 
X.X% 

.SXXX 
X.X% 
X.X% 
XXX 
X.X% 
X.X% 

SXXX 

XXX 

Average  pay  rate  

Average  receive  rate 

Exchange  Rate  Sensitivity 

The  table  below  provides  information 
about  the  Company's  derivative 
financial  instruments,  other  financial 
instruments,  and  firmly  committed  sales 
transactions  by  functional  ciurency  and 
presents  such  information  in  U.S.  dollar 


equivalents.'  The  table  summarizes 
information  on  instruments  and 
transactions  that  are  sensitive  to  foreign 
currency  exchange  rates,  including 
foreign  currency  forward  exchange 
agreements,  deutschmark  (DM)- 


'  The  information  is  presented  in  U.S.  dollars 
because  that  is  the  registrant's  reporting  currency. 


denominated  debt  obligations,  and 
firmly  committed  DM  sales  transactions. 
For  debt  obligations,  the  table  presents 
principal  cash  flows  and  related 
weighted  average  interest  rates  by 
expected  maturity  dates.  For  firmly 
committed  DM-sales  transactions,  sales 
amounts  are  presented  by  the  expected 
transaction  date,  which  are  not  expected 
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to  exceed  two  years.  For  foreign  and  weighted  average  exchange  rates  by      used  to  calculate  the  contractual 

currency  forward  exchange  agreements,      expected  (contractual)  maturity  dates.         payments  to  be  exchanged  under  the 
the  table  presents  the  notional  amounts      These  notional  amounts  generally  are         contract. 


Expected  maturity  date 

Total 

December  31,  19x1 

19x2 

19x3 

19x4 

19x5 

19x6 

There- 
after 

Fair  value 

(US$  Equivalent  in  Millions) 

On-BaJance  Sheet  Financial  Instruments: 
SUS  Functional  Currency  ^  Liatnlities 

Long-Term  DetA  (DM)  

sxxx 

X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
X.X 

SXXX 

Average  U.S.  dollar  /DM  Exchange 
Rate  

2  Similar  tatxjiar  information  would  t>e  provided  for  other  functional  currerKies. 


Anticipated  Transactions  and  Related  Deriva- 
tives ^ 
SUS  Functional  Currency: 

Firmly  commitled  transactions: 

Sales  Contracts  (DM) 

Forward  Exchange  Agreements  (Re- 
ceive SUS/Pay  DM): 

Contract  AnxHjnt  

Average  Exchange  Rate  


Expected  maturity  or  transaction  date 


19x2 


19x3 


19x4 


19x5 


19x6 


There- 
after 


Total 


Fair  value 


(USS  Equivalent  in  millions) 


SXXX 


XXX 
X.X 


SXXX 


XXX 
X.X 


SXXX 


SXXX 
X.X 


SXXX 


SXXX 


3  Pursuant  to  Instruction  3  to  proposed  Item  9A  of  Form  20-F.  registrants  may  include  cash  flows  from  anticipated  transactions  and  operating 
cash  flows  resulting  from  norvfinarxjial  and  non-commodity  instruments. 
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Quarterly  Report  Pursuant  to  Section  13  or 
15(d)  of  the  Sp<     ■  ::it-   •  \:  h.iner   \(tnf',934 
or  Transition  Ktfuirl  ^'ursuaiit  U)  Six.Uon  13 
or  15(d)  of  the  Securities  Exchange  Act  of 
1934 


General  Instructions 


H.  Omission  of  Information  by  Certain 
Wholly-Owned  Subsidiaries 

»         »         *         *         * 
2   »   .   • 

c.  Such  registrants  may  omit  the 
information  called  for  by  Item  3  of  Part  I, 
Quantitative  and  Qualitative  Disclosures 
About  Market  Risk. 


Part  I— Financial  Information 


Item  3.  Quantitative  and  Qualitative 
Disclosures  About  Market  Risk 

If  there  hab  beeii  a  material  chi.ige  in  the 
information  required  by  Item  305  of 
Regulation  S-K  (§  229.305  of  this  chapter) 
from  the  end  of  the  preceding  fiscal  year  to 
the  date  of  the  most  recent  interim  balance 
sheet  provided,  furnish  the  information 
required  by  Item  305  of  Regulation  S-K. 
***** 

20.  By  amending  Form  10-K 
(referenced  in  §  249.310)  by  adding  Item 
7A  to  be  inserted  after  Item  7  and  before 
Item  8  in  Part  II  to  read  as  follows: 

Note — The  text  of  Form  10-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  lO-K 


Annual  Report  Ptirsuant  to  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 
or  Transition  Rppo'*  i>"'-ci'--if  'o  '"•v-tinr  ""I 
or  15(d)  of  the  Securities  Exchange  Act  of 
1934 


PartU 


Item  7 A.  Quantitative  and  Qualitative 
Disclosures  About  Market  Risk. 

Furnish  the  information  required  by  Item 
305  of  Regulation  S-K  (§  229.305  of  this 
chapter). 
***** 

Dated:  December  28, 1995. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  96-130  Filed  1-5-96:  8:45  am] 
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Commodity  Price  Sensitivity 

The  table  below  provides  information 
about  the  Company's  com  inventory 
and  futures  contracts  that  are  sensitive 
to  changes  in  commodity  prices, 
specifically  com  prices.  For  inventory. 


the  table  presents  the  carrying  amount 
and  fair  value  at  December  31,  19x1.  For 
the  futures  contracts  the  table  presents 
the  notional  amounts  in  bushels,  the 
weighted  average  contract  prices,  and 
the  total  dollar  contract  amount  by 


expected  maturity  dates,  the  latest  of 
which  occurs  within  one  year  from  the 
reporting  date.  Contract  amounts  are 
used  to  calculate  the  contractual 
payments  and  quantity  of  com  to  be 
exchanged  under  the  futures  contracts. 


December  31,  19x1 

Carry- 
ing 
amount 

Fair  Value 

On  Balance  Sheet  Commodity  Position  and  Related  Derivatives: 

(in  millions) 

Corn  Inventory  

SXXX  . 

SXXX" 

*  Pursuant  to  proposed  Instruction  3  to  proposed  Item  9A  of  Form  2Q-F,  registrants  mqy  include  information  on  comnrxxJity  positions,  such  as 
com  inventory. 


Related  Denvatives: 

Futures  Contracts  (Sfiort): 

Contract  Volumes  (100,000  bushels) 

Weighted  Average  Pnce  (Per  1 00,000  bushels) 
Contract  Amount  (SUS  in  millions)  


Expected 

maturity 

1992 


XXX 
SX.XX 
SXXX 


Fair  value 


SXXX 


19.  By  amending  Form  10-Q 
(referenced  in  §  249.308a)  by  removing 
references  to  "Items  1  and  2  of  Part  I  of 
this  form"  and  adding  in  their  place 
references  to  "Items  1,  2,  and  3  of  Part 


I  of  this  form"  in  paragraphs  1  and  2  of 
General  Instruction  F,  adding  paragraph 
2.C.  to  General  Instruction  H  and  Item  3 
to  Part  I  to  read  as  follows: 


Note — The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-Q 


t.Oh 
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Part  III 

Department  of 
Transportation 

Federal  Highway   Adminisfrat^o" 

49  CFR  Part  3§1 

OuaHticatsons  o'  Dnvers.  Vision  and 

Diabetes    ^^^oDosea  .Ruie 
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DEPAPTMES'  P  'K  .NSPORTATION 

F-?oe'i   --  .i'^ay  Administration 

■i^  Cf-^  Part  391 

[FHWA  Docket  No.  MC-e6-2] 

RIN2125-AD73 

Qualification  of  Drivers;  Vision  and 
D  3De'<^s;  Limited  Exemptions 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  The  FHWA  announces  a 
proposal  to  allow  those  drivers 
currently  holding  valid  waivers  from 
both  the  vision  and  diabetes  standards 
contained  in  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  to 
continue  to  operate  in  interstate 
commerce  after  March  31,  1996.  This 
action  is  directed  solely  at  those  drivers 
who  have  been  granted  temporary 
waivers  to  participate  in  either  the 
Federal  vision  waiver  study,  who 
numbered  2240,  or  in  the  Federal 
diabetes  waiver  study,  who  number  119 
as  of  November  1, 1995.  The  FHWA 
believes  that  allowing  this  special  group 
of  drivers  to  continue  to  drive  after 
March  31,  1996,  is  consistent  with  the 
public  interest  and  safe  operation  of 
commercial  motor  vehicles  (CMV).  This 
action  is  necessary  because  the  waiver 
program  termination  date  of  March  31, 
1996,  has  been  established,  and  without 
this  action,  the  drivers  will  no  longer  be 
qualified  to  operate  in  interstate 
commerce  after  that  date.  The  FHWA 
proposes  to  allow  these  drivers  to 
continue  operations,  subject  to  certain 
operating  conditions.  The  proposal  also 
includes  a  technical  amendment  to 
relocate  an  existing  provision  so  that  all 
limited  exemptions  from  driver 
qualification  standards  can  be  found  in 
the  same  subpart. 

DATES:  Comments  must  be  received  on 
or  before  February  7.  1996. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC- 
96-2,  Room  4232,  HCC-10,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self-addressed 
envelope.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable.  The  FHWA  may 


issue  a  final  determination  and  rule  on 
this  matter  at  any  time  after  the  close  of 
the  comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FHWA  has  established  a  special 
telephone  number  to  receive  inquiries 
regarding  this  action.  The  number  is  1- 
800-832-5660.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
206(fl  of  the  Motor  Carrier  Safety  Act  of 
1984  (MCSA),  Pub.  L.  No.  98-554,  98 
Stat.  2835  (codified  at  49  U.S.C. 
31136(e),  formerly  49  U.S.C.  App. 
2505(f))  allows  the  Secretary  of 
Transportation  to  issue  waivers  bom  the 
Federal  Motor  Carrier  Safety 
Regulations  only  after  a  determination 
that  such  waivers  are  not  contrary  to  the 
public  interest  and  are  consistent  with 
the  safe  operation  of  CMVs.  Historically, 
the  FHWA  has  issued  limited  waivers 
and  does  not  intend  to  enter  into  any 
large  scale  program  of  exemptions.  The 
safety  performance  data  collected  under 
the  vision  and  diabetes  waiver  programs 
would  be  used  as  the  basis  for  this 
determination;  however,  separate 
research  proceedings  would  form  the 
basis  for  any  future  adjustments,  if 
warranted,  to  the  current  vision  and 
diabetes  standards.  The  FHWA  has 
decided  on  a  30  day  comment  period  in 
order  to  give  adequate  notice  to  waived 
drivers  of  their  status  at  the  conclusion 
df  the  waiver  program  on  March  31 , 
1996.  Prior  notices  on  the  waiver 
program  have  established  the  issues 
facing  the  FHWA  in  deciding  the 
disposition  of  these  drivers;  therefore, 
these  issues  are  well  known  to  potential 
commenters  on  this  notice.  See  59  FR 
50887  (October  6, 1994)  and  59  FR 
59386  (November  17.  1994). 

Vision  Waiver  Program  Background 

On  February  28,  1992,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM),  57  FR  6793. 
requesting  comments  on  the  need,  if 
any.  to  amend  its  driver  physical 
qualification  requirements  relating  to 
vision.  On  March  25,  1992,  the  FHWA 
published  a  notice  of  intent  to  issue 
waivers  from  the  vision  requirement,  57 
FR  10295.  The  notice  indicated  that 
applications  would  be  processed  as 
quickly  as  possible  and  waivers  would 
be  issued  for  a  period  of  three  years  or 
until  the  current  rulemaking  addressing 
the  Federal  vision  requirement  is 
completed,  whichever  occurred  first. 
The  notice  imposed  certain  conditions 
and  reporting  requirements  on 
applicants,  among  them  that  applicants 
for  a  waiver  submit  medical  certification 
that  the  vision  in  their  better  eye  is  at 


least  20/40  acuity,  corrected  or 
uncorrected.! 

The  FHWA  published  a  subsequent 
notice.  57  FR  23370,  on  June  3,  1992, 
announcing  the  receipt  of  applications 
by  drivers  for  waiver  of  the  FHWA's 
vision  requirements  and  seeking 
comments  on  its  intent  to  waive  its 
vision  reijuirements  for  drivers  who  met 
certain  conditions.  The  notice  explained 
that  the  proposed  waiver  program 
would  enable  the  FHWA  to  conduct  a 
study  comparing  a  group  of  experienced 
drivers  with  a  visual  deficit  in  one  eye 
with  a  control  group  of  experienced 
drivers  who  meet  the  Federal  vision 
requirements.  The  FHWA  believed  that 
the  study  would  provide  the  empirical 
data  that  a  previous  study  did  not. 

In  its  Notice  of  Final  Disposition,  57 
FR  31458.  published  on  July  16,  1992, 
the  FHWA  instituted  the  waiver 
program,  making  temporary  waivers 
available  to  drivers  who  met  the 
announced  conditions.  The  FHWA 
determined  that  the  waiver  is  not 
contrary  to  the  public  interest.  The 
program  is  consistent  with  the  national 
pohcy,  as  expressed  in  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act,  to 
facilitate  the  employment  of  qualified 
individuals  with  disabilities.  Moreover, 
the  FHWA  found  that  the  waiver 
program  was  consistent  with  the  safe 
operation  of  CMVs  because  the 
program's  requirements  would 
effectively  screen  out  unsafe  drivers. 

These  safeguards  required  waiver 
applicants  to  be  othenvise  qualified 
under  49  CFR  Part  391,  and  hold  a  valid 
commercial  driver's  license  to  operate  a 
CMV  issued  after  April  1,  1990.  The 
applicant  must  also  have  had  three 
years'  recent  experience  driving  a  CMV 
without  (1)  license  suspension  or 
revocation;  (2)  involvement  in  a 
reportable  accident  in  which  the 
applicant  received  a  citation  for  a 
moving  violation;  (3)  conviction  for 
driving  a  CMV  while  intoxicated, 
leaving  the  scene  of  an  accident 
involving  a  CMV,  commission  of  a 
felony  or  more  than  one  serious  traffic 
violation  involving  a  CMV;  or  (4)  more 
than  two  convictions  for  any  other 
moving  violation  in  a  CMV.  Finally,  the 
applicant  had  to  present  proof  from  an 


'  The  current  Federal  vision  standard  for  CMV 
drivers  requires:  distant  visual  acuity  of  at  least  20/ 
40  (Snellen)  in  each  eye  without  corrective  lenses 
or  visual  acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective  lenses,  distant 
binocular  acuity  of  at  least  20/40  (Snellen)  in  both 
eyes  with  or  without  corrective  lenses,  field  of 
vision  of  at  least  70  degrees  in  the  horizontal 
meridian  in  each  eye.  and  the  ability  to  recognize 
the  colors  of  traffic  signals  and  devices  showing 
standard  red.  green,  and  amber.  49  CFR 
391.41(b)(10). 


optometrist  or  ophthalmologist 
certifying  that  the  applicant's  visual 
deficiency  has  not  worsened  since  his  or 
her  last  examination,  that  vision  in  one 
eye  is  at  least  20/40  acuity,  corrected  or 
uncorrected,  and  that  the  applicant  is 
able  to  perform  the  driving  tasks 
required  to  operate  a  CMV. 

In  addition,  the  applicant  had  to 
comply  with  the  following 
requirements:  (1)  report  all  citations  for 
moving  violations  involving  a  CMV;  (2) 
report  the  disposition  of  the  charge;  (3) 
report  any  accident  involvement 
whatsoever  while  operating  a  CMV;  (4) 
submit  documentation  of  an  annual 
examination  by  an  ophthalmologist  or 
optometrist;  and  (5)  submit  reports  of 
vehicle  miles  traveled  monthly  in  a 
CMV. 

Court  Decision 

On  August  2,  1994,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  found  that 
the  agency's  "determination  that  the 
waiver  program  will  not  adversely  affect 
the  safe  operation  of  CMVs  is  devoid  of 
empirical  support  in  the  record"  and 
that  "the  FHWA  has  failed  to  meet  the 
exacting  requirements  of  section  2505(f) 
(now  49  U.S.C.  31136(e))."  Advocates 
for  Highway  and  Auto  Safety  v.  FHWA, 
28  F.3d  1288,  1294.  Consequently,  the 
Court  concluded  that  the  FHWA's 
adoption  of  the  waiver  program  was 
contrary  to  law,  and  vacated  and 
remanded  the  rule  to  the  agency. 

On  October  6,  1994,  the  FHWA 
published  a  Notice  of  Determination, 
Request  for  comments,  59  FR  50887, 
extending  the  validity  of  the  vision 
waivers  for  a  thirty-day  period.  The 
notice  also  proposed  to  allow  the  waiver 
program  to  continue  until  its  original 
March  31,  1996,  termination  date  based 
on  the  additional  empirical  evidence 
presented  in  the  notice.  On  the  same 
day,  an  emergency  motion  was  filed  in 
the  D.C.  Circuit  requesting  that  the  court 
issue  and  enforce  the  mandate  in 
Advocates,  thereby  halting  the  waiver 
program.  The  court  issued  its  mandate 
on  October  21,  1994,  and  on  October  24, 
1994,  the  court  denied  the  Advocates' 
emergency  motion. 

On  November  17,  1994,  the  FHWA 
published  a  Notice  of  Final 
Determination  (59  FR  59386)  that 
continued  the  vision  waiver  program 
through  March  31, 1996.  The  FHWA's 
decision  was  based,  in  part,  on  data 
collected  on  the  group  of  waived  drivers 
indicating  that  they  had  performed  and 
continued  to  perform  more  safely  than 
drivers  in  the  general  population  of 
commercial  drivers.  The  notice 
announced  that  the  FHWA  would 
develop  and  impose  more  stringent 
performance  conditions  to  further 


reduce  the  safety  risks  to  the  waived 
drivers  and  highway  users.  This  task 
was  accomplished  by  separate  mailings 
to  vision  waiver  drivers  on  February  8, 
1995.  The  notice  also  announced  that 
the  FHWA  would  convene  a  public 
meeting  regarding  its  research  plans 
with  respect  to  defining  the  appropriate 
vision  standard. 

Diabetes  Waiver  Program  Background 

The  FHWA  has  considered  various 
amendments  to  its  diabetes  requirement 
since  1977.  See  55  FR  41028  (October  5, 
1990)  (notice  of  proposed  rulemaking) 
and  52  FR  45204  (November  25,  1987) 
(advance  notice  of  proposed 
rulemaking)  with  FHWA  docket  number 
MC-87-17.  Please  refer  to  these  notices 
for  a  complete  background  discussion  of 
the  FHWA's  efforts  in  this  area.  Copies 
can  be  found  in  the  docket. 

The  FHWA  published  in  the  Federal 
Register  a  Notice  of  Intent  to  Initiate  a 
Waiver  Program  for  certain  insulin- 
using  diabetic  drivers  of  CMVs  from  the 
absolute  prohibition  contained  in  the 
FMCSRs.  See  57  FR  48011  (October  21, 
1992).  The  intent  of  the  proposed 
waiver  program  was  to  collect  data  on 
the  driving  experience  of  a  group  of 
insulin-using  drivers  and  use  that 
information  to  support  amending,  if 
warranted,  the  current  diabetes 
requirement.^ 

On  July  29,  1993,  the  FHWA 
published  in  the  Federal  Register  a 
Notice  of  Final  Disposition  allowring 
certain  insulin-using  diabetic  drivers  to 
operate  a  CMV  in  interstate  commerce 
for  a  3-year  period.  Stringent  conditions 
were  established  to  satisfy  the  mandate 
that  this  action  be  consistent  with  the 
safe  operation  of  CMVs.  These 
conditions  included  at  least  three  years 
of  experience  driving  a  CMV  while  the 
individual  had  been  using  insulin  to 
control  his  or  her  diabetes,  a  good 
driving  record  (as  in  the  vision  waiver 
condition)  and  certification  from  an 
endocrinologist  that  the  diabetic 
condition  will  not  adversely  impact  on 
the  applicant's  ability  to  operate  a  CMV. 
In  addition,  participants  were  required 
to  monitor  their  blood  glucose  levels 
using  portable  glucose  monitoring 
devices  and  maintain  accurate  logs, 
submit  monthly  driving  activity  reports 
to  the  FHWA,  notify  the  FHWA  of  any 
involvement  in  an  accident  and  undergo 
biannual  examinations  by  an 
endocrinologist.  Approximately  140 
drivers  wore  accepted  into  the  diabetes 
waiver  program.  For  a  complete 


description  of  the  diabetes  waiver 
program,  see  58  FR  40690,  July  29,  1993. 

The  August  2, 1994,  court  decision  in 
Advocates  called  into  question  the 
FHWA's  ability  to  issue  waivers  to 
insulin-treated  diabetic  drivers  because 
of  the  similar  approach  used  to  pre- 
qualify  drivers  for  participation  in  the 
diabetes  waiver  program. 

Accordingly,  tne  FHWA  notified  the 
diabetes  waiver  drivers,  in  separate 
mailings  on  March  28, 1995,  of  the 
court's  decision  and  changes  to  the 
Vision  and  Diabetes  Waiver  Programs 
that  allowed  both  programs  to  continue 
until  March  31,  1996.  The  FHWA 
established  stricter  performance 
conditions  for  all  participants,  and 
enhanced  the  FHWA's  monitoring  of  the 
performance  of  the  waived  drivers  in 
order  to  ensure  compliance  with  the 
statutory  test  as  construed  by  the  court. 

Proposed  Action 

The  FHWA  now  proposes  that  the 
waived  drivers  in  the  vision  and 
diabetes  programs  should  be  allowed  to 
continue  driving  in  interstate  commerce 
after  March  31,  1996.  The  underlying 
basis  for  this  proposal  is  that  the  FHWA 
has  significant  data  to  show  that  the 
continued  operation  of  both  waived 
groups  of  drivers,  who  total  2359  as  of 
November  1,  1995,  would  be  consistent 
with  the  safe  operation  of  CMVs.  Prior 
to  being  admitted  into  the  study  the 
waiver  applicants  had  to  demonstrate  a 
three-year  period  of  accident-free 
driving  performance,  coupled  with  an 
absence  of  serious  traffic  violations. 
Since  the  program  began,  the  data  have 
showm  that  the  driving  performance  of 
this  group  of  waived  drivers  was  and 
continues  to  be  better  than  the  driving 
performance  of  all  CMV  drivers 
collectively,  based  on  data  obtained 
from  the  General  Estimates  Service 
(GES)  as  discussed  more  fully  below.' 
Moreover,  each  driver  in  the  waiver 
programs  has  been  closely  monitored,  in 
many  cases  for  three  years  or  more. 
Coupled  with  their  3-year  good  driving 
record  preceding  the  waivers,  the 
drivers  have  individually  merited 
partial  exemption  from  §§  391.41(b)(10) 
or  391.41(b)(3). 

Consequently,  the  FHWA  proposes  to 
amend  part  391  of  the  FMCSRs  to  grant 
grandfather  rights  to  all  drivers  holding 
a  valid  Federal  vision  or  diabetes  waiver 
on  March  31, 1996.  By  proposing  the 
grandfather  provision,  the  FHWA 
intends  to  allow  only  those  drivers  who 
have  been  granted  temporary  waivers  to 


2  The  current  Federal  diabetes  standard  for  CMV 
drivers  requires  no  established  medical  history  or 
clinical  diagnosis  of  diabetes  mellitus  currently 
requiring  insulin  for  control.  49  CFR  391.41(b)(3). 


'  The  GES  is  a  national  survey  conducted  by  the 
National  Highway  Traffic  Safety  Administration 
and  was  selected  for  use  as  the  best  measure  of  the 
prevailing  national  norm  relative  to  latge  truck 
accidents. 
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participate  in  ine  Federai  vision  and 
diabetes  waiver  programs,  numbering 
2359  as  of  November  1.  1995.  to 
continue  to  operate  in  interstate 
commerce  beyond  March  31.  1996. 
subject  to  certain  operating  conditions. 
This  action  would  provide  reUef  to 
these  drivers  who  otherwise  would  not 
be  permitted  to  operate  a  CMV  in 
interstate  commerce.  These  grandfather 
provisions  would  also  be  conditional  in 
order  to  further  reduce  any  possible  risk 
associated  with  those  drivers.  In 
addition  to  the  conditions  regarding 
medical  requirements  discussed  below, 
the  FHWA  proposes  to  continue 
monitoring  the  performance  of  these 
drivers  through  periodic  checks. 

Medical  Requirements  for  Operating 
Under  This  Grandfather  Provision 

The  FHWA  recognizes  that  any 
person's  medical  or  physical  condition 
may  deteriorate  in  a  short  period  of 
time.  The  FHWA  proposes  to  require  an 
annual  physical  examination  pursuant 
to  §  391.43,  instead  of  every  2  years  as 
is  required  of  other  drivers,  as  an  extra 
precaution  to  ensure  the  continued  safe 
operation  of  these  drivers.  Under  this 
provision,  these  drivers,  as  all  other 
interstate  drivers,  must  be  otherwise 
physically  qualified  pursuant  to 
§391.41  oftheFMCSRs. 

In  addition,  the  FHWA  proposes  that 
vision  impaired  drivers  who  would  be 
grandfathered  as  a  result  of  this  action 
be  required  to  obtain  £m  annual  vision 
examination  by  an  ophthalmologist  or 
optometrist  indicating  that  they  have 
been  examined  within  the  past  two 
months  and  that  the  vision  in  the  better 
eye  is  at  least  20/40  acuity,  corrected  or 
uncorrected.  This  information  would  be 
submitted  to  the  medical  examiner  at 
the  time  of  the  individual's  annual 
physical  qualification  examination 
under  part  391  of  the  FMCSRs. 
Accordingly,  the  FHWA  proposes  to 
amend  part  391  to  incorporate  these 
conditions. 

Similarly,  diabetic  drivers  proposed 
to  be  grandfathered  as  a  result  of  this 
proposal  would  be  required  to  obtain  an 
annual  examination  by  a  board 
certified/eligible  endocrinologist  who 
must  certify  that  the  driver  (1)  has  been 
examined  within  the  past  two  months; 
(2)  is  free  of  insulin  reactions;  (3)  has 
the  ability  and  has  demonstrated 
willingness  to  properly  monitor  and 
manage  his/her  diabetes;  and  (4)  does 
not  have  a  diabetic  condition  that  would 
adversely  affect  his  or  her  ability  to 
operate  a  CMV.  One  is  free  of  insulin 
,  reactions  if  that  individual  has 
experienced  less  than  one  documented, 
symptomatic  hypoglycemic  reaction  per 
month.  These  drivers  would  be  required 


to  carry  a  source  of  rapidly  absorbable 
glucose  and  continue  to  monitor  their 
blood  glucose  using  a  portable  glucose 
monitoring  device  equipped  with.a 
computerized  memor>'  one  hour  prior  to 
and  approximately  every  four  hours 
while  driving.  Upon  request,  the-driver 
would  submit  his  or  her  blood  glucose 
logs  to  the  endocrinologist  and/or  the 
medical  examiner  or  when  otherwise 
directed  by  an  authorized  agent  of  the 
FHWA.  A  copy  of  the  endocrinologist's 
report  would  be  submitted  to  the 
medical  examiner  at  the  time  of  the 
annual  physical  qualification 
examination  under  part  391  of  the 
FMCSRs. 

The  FHWA  proposes  to  require  this 
group  of  drivers  to  carry  a  medical 
examiners  certificate  stating:  "Medically 
qualified  by  operation  of  49  CFR 
391.64."  Drivers  who  do  not  provide  a 
copy  of  the  required  information  from 
the  ophthahnologist/optometrist  or  the 
endocrinologist  to  the  medical  examiner 
at  the  time  of  their  annual  physical 
qualification  examinations  cannot  be 
recertified  to  continue  driving  a  CMV  in 
interstate  commerce  under  this 
proposed  grandfather  provision. 

Analysis 

The  FHWA's  proposed  action  is 
supported  by  the  findings  in  an 
assessment  prepared  for  the  FHWA  to 
determine  the  risk  associated  with  the 
exposure  to  the  public  that  is 
represented  by  allowing  waivered 
drivers  to  continue  driving  after  March 
31,  1996.  A  copy  of  this  assessment  is 
contained  in  the  docket  for  public 
inspection. 

Since  the  inception  of  the  waiver 
programs,  drivers  with  waivers  have 
been  monitored  continuously.  The 
monitoring  has  involved  comparing  the 
accident  rates  of  the  waivered  drivers  to 
rates  of  a  reference  group,  GES,  that 
represent  the  safety  level  for  drivers  of 
large  trucks  (10,000  lbs.  or  larger)  in  the 
United  States.  The  overall  accident  rates 
of  the  waivered  group  represent  the 
cumulative  number  of  accidents  for 
drivers  still  in  the  program  at  the  time 
of  the  report.  To  determine  if  the 
waivered  drivers  in  the  vision  program 
posed  an  excessive  threat  to  public 
safety,  the  monitoring  process  used  the 
90  percent  confidence  intervals 
associated  with  each  cumulative 
accident  rate  and  if  the  lower  limit  of 
that  confidence  interval  did  not  exceed 
the  national  accident  rate,  the  drivers  in 
the  program  were  considered  not  to  be 
a  threat  to  public  safety. 

To  determine  if  the  waivered  drivers 
in  the  diabetes  program  posed  an 
excessive  threat  to  public  safety,  it  was 
decided  that  sampling  error  and 


confidence  intervals  would  play  no  role" 
in  the  decision  process.  This  was  done 
because  the  small  sample  of  drivers  who 
received  diabetes  waivers  would  lead  to 
wide  confidence  intervals.  Rather,  in  the 
event  that  the  accident  rate  of  the 
diabetes  waiver  group  would  become 
larger  than  the  national  rate,  notification 
would  be  made  that  there  could  be  a 
threat  to  public  safety.  In  this  case,  the 
national  rate  is  treated  as  a  constant 
since  it  is  &«quently  expressed  as  an 
official  rate  without  a  confidence 
interval. 

Additional  monitoring  and  more 
stringent  conditions  were  implemented 
in  early  1995  in  response  to  the 
Advocates  decision  and  the  concerns 
raised  by  the  safety  community.  In 
addition  to  the  group  assessment,  the 
waivered  drivers  were  now  subject  to  a 
day-by-day  individual  assessment 
relative  to  program  compliance, 
violations  and  accidents.  Drivers  in 
violation  of  program  conditions  were 
identified  and  removed  if  warranted; 
thereby  identifying,  in  a  timely  fashion, 
aspects  of  the  program  that  could 
compromise  public  safety.*  Therefore  in 
both  cases,  data  presented  below  will 
represent  drivers  who  are  still  in  the 
program  as  of  this  notice. 

Drivers  With  Vision  Waivers 

The  FHWA  examined  the  vision 
waiver  data  in  terms  of  how  the  waiver 
group  performed  in  relation  to  the 
national  population  of '  j^e  truck 
drivers  and  the  future  risk  of  these 
drivers  from  their  behavior  across  time. 
An  examination  of  the  cumulative 
accident  rates  of  the  vision  waivered 
drivers  has  shown  a  steady  decline,  and 
by  June  1995,  the  cumulative  accident 
rate  (1.63)  was  significantly  lower  than 
the  most  recent  national  rate  (2.422). 

An  assessment  of  the  trend  in 
accident  rates  for  this  group  was 
performed  since  the  future  driving 
behavior  of  this  group  is  important  to 
the  disposition  of  the  program.  Findings 
from  the  evaluation  of  accident  data 
occurring  in  six-month  periods  indicate 
that  there  is  a  decline  in  the  total 


*  Vision:  At  the  end  of  October.  1995.  2240 
drivers  remained  in  the  vision  waiver  program.  A 
total  of  317  drivers  had  their  waivers  revoked.  Two 
hundred  and  thirty  one  were  revoked  for  failure  to 
submit  monthly  mileage  reports.  Twelve  were 
revoked  because  of  convictions  for  serious  traffic  or 
disqualifying  offenses.  Sixty-five  were  revoked  for 
failure  to  submit  a  medical  exam.  Seven  waivers 
were  canceled  for  medical  reasons.  Diabetes:  At  the 
end  of  October,  1995.  119  drivers  remained  in  the 
diabetes  waiver  program.  A  total  of  seven  drivers 
had  their  waivers  revoked.  Three  were  revoked  for 
failure  to  submit  monthly  mileage  reports.  One 
driver  had  his  waiver  revoked  because  of  a 
disqualifying  offense.  Three  were  revoked  for 
failing  to  submit  a  medical  exam.  Nine  waivers 
were  canceled  for  medical  reasons. 
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accident  rates  across  the  periods.  This 
significant  negative  trend  suggests  that 
these  drivers  are  becoming  increasingly 
careful  in  the  operation  of  CMVs. 

Some  accidents  that  are  the  fault  of 
these  drivers  can  be  clearly  identified  by 
virtue  of  an  associated  moving  violation 
issued  to  a  waivered  driver.  All 
waivered  drivers  are  required  to  report 
any  accident  involvement  whatsoever 
while  operating  a  CMV  and  all  accident 
information  is  verified  through  each 
driver's  State  motor  vehicle  record 
(MVR).  Accidents  associated  with 
moving  violations  were  examined  for 
six-month  periods  between  July  1992 
and  June  1995.  The  accident  rates 
decreased  across  time  with  the 
exception  of  the  period  between  January 
1994  and  June  1994.  One  explanation 
for  this  anomaly  could  be  the  severe 
winter  weather  that  occurred  in  that 
period.  The  negative  trend  for  accidents 
associated  with  moving  violations  was 
not  as  pronounced  as  the  negative  trend 
for  total  accidents  for  the  waivered 
group. 

This  evaluation  of  the  performance 
data  and  assessment  of  risk  indicates 
that  the  drivers  who  received  vision 
waivers  and  are  presently  in  the 
program  will  present  no  additional  risk 
if  they  are  allowed  to  continue  to  drive 
after  March  1996.  This  group  of  drivers 
had  accident  rates  initially  (July  1992  to 
June  1993)  that  were  comparable  to  the 
general  population  of  large  truck 
drivers.  Following  that  period,  their 
accident  rates  were  consistently  lower 
than  the  national  rate.  That 
performance,  coupled  with  a  three-year 
period  of  safe  driving  performance  prior 
to  being  admitted  into  the  program, 
suggests  that  this  group  of  drivers 
exhibits  behavior  which  presents  no 
additional  risk  to  the  public. 

With  respect  to  future  risk  to  the 
public,  the  data  show  a  decreasing  trend 
in  total  accident  rates  over  equal  time 
periods  across  driver  participation  in 
the  waiver  program.  Accidents 
associated  with  a  moving  violation  also 
show  a  decreasing  trend,  though  not  as 
pronounced  as  total  accidents.  This, 
combined  with  accident  rates  that  are 
lower  than  the  national  rate,  shows  that 
these  drivers  will  be  less  of  a  threat  to 
public  safety  than  the  general 
population  of  CMV  drivers.  Moreover, 
each  driver's  performance  was 
individually  assessed  to  the  extent  that 
such  driver  met  the  requirements  of  the 
strengthened  conditions  and  closer 
monitoring  in  effect  since  February 
1995. 

Drivers  With  Waivers  for  Diabetes 

Overall  monitoring  of  this  group  is 
performed  on  a  quarterly  basis  in 


relation  to  the  national  accident  rate  for 
large  trucks.  As  previously  mentioned, 
the  national  rate  is  treated  as  a  constant 
and  any  time  the  accident  rate  of  the 
waivered  group  is  larger  than  the 
national  rate,  notification  is  made  to  the 
FHWA  that  there  could  be  a  threat  to 
public  safety.  From  September  1993  to 
May  1995. 11  accidents  were  reported 
and,  during  this  same  period,  waivered 
drivers  reported  a  total  of  3.83  million 
vehicle  miles  traveled  (VMT).  The 
accident  rate  of  the  waivered  drivers  for 
this  period  is  2.872  accidents  per 
million  VMT.  This  is  larger  than  the 
1993  national  rate,  2.390  accidents  per 
million  VMT.  The  property  damage  only 
accident  rate  for  the  waivered  drivers 
(2.089)  is  also  larger  than  the 
comparable  national  rate  (1.782)  as  is 
the  case  for  the  fatal  accidents  (.261  for 
waiver  group  versus  .027  for  the 
national  rate). 

Because  of  the  warning  systems,  these 
accidents  were  analyzed  on  an 
individual  basis  before  decisions  were 
made  to  continue  the  program.  Of  the 
eleven  accidents  reported,  only  one  was 
shoun  to  be  the  fauh  of  a  driver  in  the 
program.  Although  this  driver  was  not 
initially  charged  in  this  accident,  the 
accident  did  involve  a  fatality  and  the 
waivered  driver  was  subsequently 
charged  and  convicted  of  involuntary 
manslaughter.  Consistent  with  the 
conditions,  this  driver's  waiver  has  been 
revoked  and  the  driver  has  been 
dropped  from  the  program. 

In  none  of  the  other  ten  accidents  was 
the  waivered  driver  found  to  be  at  fault. 
Most  involved  only  incidental  contact 
with  another  vehicle.  In  fact,  only  three 
of  the  ten  accidents  would  have  been 
reportable  or  recordable  under 
applicable  regulations  due  to  injury  or 
damage.  These  three,  plus  the  one 
involving  a  fatality,  are  the  only 
accidents  which  are  actually 
comparable  to  the  national  data. 
Accidents  are  not  included  in  the 
national  data  unless  there  is  a  police 
report  and  one  of  the  involved  vehicles 
is  towed  from  the  accident  scene.  This 
is  not  the  case  for  the  waiver  programs 
where  all  accidents  are  included, 
regardless  of  how  minor  they  are.  If  the 
same  criteria  were  to  be  applied  to  the 
waivered  group,  then  only  three  of  the 
eleven  accidents  would  be  comparable 
to  the  national  data  and  the  resulting 
accident  rate  for  the  drivers  with 
waivers  for  diabetes  would  be  .783  per 
million  VMT.  This  rate  is  considerably 
below  the  national  rate  of  2.390.  Based 
on  this  performance  data  and  the 
demonstrated  three-year  period  of  safe 
driving  by  this  group  prior  to  being 
admitted  into  the  waiver  program,  it  is 


reasonable  to  conclude  that  these 
drivers  are  not  a  high  risk  group. 

Notwithstanding  the  good  driving 
performance  of  these  drivers,  the  FHWA 
proposes  to  require  the  continued 
monitoring  of  the  physical  conditions 
that  have  caused  these  drivers  to  be 
unqualified  pursuant  to  §  391.41(b)(10) 
and  §  391.41(b)(3)  of  the  FMCSRs. 
Therefore,  the  FHWA  is  requiring 
annual  medical  examinations  to 
evaluate  the  disquahfying  conditions  in 
addition  to  the  armual  physical 
qualification  examinations  pursuant  to 
part  391  of  the  FMCSRs. 

Notice  of  Determination 

The  FHWA  believes  that  its  proposed 
actions  in  this  document  are  consistent 
with  the  public  interest  and  consistent 
with  the  safe  operation  of  commercial' 
motor  vehicles.  Based  on  the 
performance  data  gathered  to  date  and 
the  risk  analysis  performed  on  this  data, 
the  FHWA  proposes  that  the  drivers 
who  currently  hold  waivers  from  the 
Federal  vision  and  diabetes 
requirements  should  be  allowed  to 
continue  to  operate  CMVs  in  interstate 
commerce  after  March  31.  1996.  The 
statistics  that  have  been  gathered  from 
these  groups  of  waived  drivers  indicate 
that  these  drivers  have  performed  and 
continue  to  perform  more  safely  than 
those  drivers  in  the  general  population 
of  commercial  drivers.  In  addition  to 
their  good  driving  performance,  the 
continued  monitoring  of  their  physical 
condition  and  safety  performance  will 
further  ensure  the  continued  safe 
operation  of  these  CMV  drivers.  The 
performance  data  collected  under  the 
vision  and  diabetes  waiver  programs 
would  be  used  as  the  basis  for  this 
proposal;  however,  separate  research 
proceedings  would  form  the  basis  for 
any  future  adjustments,  if  warranted,  to 
the  current  vision  and  diabetes 
standards. 

Additionally,  the  proposal  to  permit 
these  grandfathered  drivers  to  continue 
to  work  in  their  chosen  field  of 
occupation  is  consistent  with  the  public 
interest  policy  of  employing  persons 
with  disabilities,  which  is  evidenced  in 
both  the  Rehabilitation  Act  of  1973, 
Pub.  L.  93-112.  87  Stat.  355,  as 
amended,  and  the  Americans  With 
Disabilities  Act  of  1990,  Pub.  L.  101- 
336,  104  Stat.  327,  as  amended. 
Therefore,  the  FHWA  proposes  to 
amend  part  391  of  the  FMCSRs  to 
incorporate  these  grandfather  provisions 
for  these  groups  of  drivers. 

Technical  Amendment 

The  FHWA  is  also  proposing  to 
relocate  the  provision  in  Part  391 
providing  limited  exemptions  fqr  intra- 
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city  zone  drivers.  The  current  provision, 
required  under  the  Motor  Carrier  Act  of 
1988  (49  U.S.C.  31136(fl).  is  codified  as 
paragraph  (d)  of  49  CFR  391.2.  General 
Exemptions.  This  action  would 
redesignate  the  provision,  without  any 
substantive  change,  as  §  391.62,  where  it 
is  more  properly  included  in  subpart  G, 
Limited  Exemptions. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  the 
proposed  action,  if  implemented,  would 
not  be  a  significant  regulatory  action 
under  Executive  Order  12866  or  under 
the  regulatory  policies  and  procedures 
of  the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  proposed  rule 
would  be  minimal  because  of  its  limited 
application  and  the  small  number  of 
affected  drivers.  Moreover,  the  action 
proposed  herein  would  not  have  any 
permanent  effect  on  any  existing  safety 
standard.  It  would  merely  continue  the 
status  quo  by  grandfathering  some  2,300 
drivers  who  have  been  operating  safely 
for  substantial  periods  of  time. 
Therefore,  a  full  regulatory  eveJuation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  the 
FHWA  has  evaluated  the  effects  of  this 
proposal  on  small  entities.  The  FHWA 
beUeves  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  this  proposal  is  directed  solely 
at  a  limited  number  and  narrowly 
defined  population  of  CMV  drivers 
operating  in  interstate  commerce.  This 
proposal  would  not  cause  a  major 
increase  in  costs  or  prices  and, 
therefore,  would  not  have  a  significant 
.effect  on  the  nation's  economy.  The 
FHWA  intends  to  further  evaluate  the 
economic  consequences  of  this  proposal 
on  small  entities  in  light  of  the 
comments  received  in  response  to  this 
notice. 

Executive  Order  12612  (Federalism 
Assessment) 

This  proposed  rulemaking,  if 
promulgated,  would  amend  Part  391  of 
the  FMCSRs  pertaining  to  the 
qualification  of  drivers.  This  action 
would  allow  drivers  who  currently  hold 
waivers  from  the  Federal  vision  and 
diabetes  requirements  to  continue 
operating  in  interstate  commerce  after 
March  31. 1996.  This  proposal  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  Nothing  in  this 
proposal  would  directly  preempt  any 


State  law  or  regulation.  This  proposal 
would  not  limit  the  policymaking 
discretion  of  the  States.  Therefore,  the 
FHWA  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  separate  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  program  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  391 

Driver  qualifications.  Highways  and 
roads.  Highway  safety.  Motor  carriers. 
Motor  vehicle  safety. 

Issued  on:  December  21,  1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  49  CFR, 
subchapter  B,  chapter  III,  part  391  as  set 
forth  below: 

PART  391— QUALIFICATIONS  OF 
DRIVERS  [REVISED] 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5D4.  31133.  31136. 
and  31502;  and  49  CFR  1.48. 

§391.2    [Redesignated] 

2.  Part  391  is  amended  by 
redesignating  §  391.2,  as  §  391.62.  and 
revising  the  section  to  read  as  follows: 

§  391.62    Limited  exemptions  for  intra-city 
zone  drivers. 

The  provisions  of  §§  391.11  (b)(1)  and 
391.41  (b)(1)  through  (b)(ll)  do  not 
apply  to  a  person  who: 

(a)  Was  otherwise  qualified  to  operate 
and  operated  a  commercial  motor 


vehicle  in  a  municipality  or  exempt 
intracity  zone  thereof  throughout  the 
one-year  period  ending  November  18. 
1988; 

(b)  Meets  all  the  other  requirements  of 
this  section; 

(c)  Operates  wholly  within  the 
exempt  intracity  zone  (as  defined  in 
§390.5); 

(d)  Does  not  operate  a  vehicle  used  iji 
the  transportation  of  hazardous 
materials  in  a  quantity  requiring 
placarding  under  regulations  issued  by 
the  Secretary  under  49  U.S.C.  chapter 
51;  and 

(e)(1)  Was  not  yet  21  years  of  age  on 
July  1.1988;  or 

(2)  Has  a  medical  or  physical 
condition  which: 

(i)  Would  have  prevented  such  person 
from  operating  a  commercial  motor 
vehicle  under  the  Federal  Motor  Carrier 
Safety  Regulations  contained  in  this 
subchapter; 

(ii)  Existed  on  July  1.  1988.  or  at  the 
time  of  the  first  required  physical 
examination  after  that  date;  and 

(iii)  The  examining  physician  has 
determined  has  not  substantially 
worsened  since  July  1.  1988.  or  at  the 
time  of  the  first  required  physical 
examination  after  that  date. 

2.  A  new  §  391.64  is  added  to  read  as 
follows: 

§  391 .64    Grandtathering  for  certain  drivers 
participating  in  vision  and  diat>etes  waiver 
studies. 

(a)  The  provisions  of  §  391.41(h)(3)  do 
not  apply  to  a  driver  who  was  a 
participant  in  good  standing  on  March 
31.  1996.  in  a  study  concerning  the 
operation  of  commercial  motor  vehicles 
by  insulin-controlled  diabetic  drivers, 
provided: 

(1)  The  driver  is  physically  examined 
every  year,  including  an  examination  by 
a  board-certified/eligible 
endocrinologist  attesting  to  the  fact  the 
driver  is: 

(i)  Otherwise  qualified  under 
§391.41; 

(ii)  Free  of  insulin  reactions  (one  is 
free  of  insulin  reactions  if  that 
individual  has  experienced  less  than 
one  documented,  symptomatic 
hypoglycemic  reaction  per  month); 

(lii)  Able  to  and  has  aemonstrated 
willingness  to  properly  monitor  and 
manage  his/hsr  diabetes;  and 

(iv)  Not  likely  to  suffer  any 
diminution  in  driving  ability  due  to  his/ 
her  diabetic  condition. 

(2)  The  driver  agrees  to  and  complies 
with  the  following  conditions: 

(i)  A  source  of  rapidly  absorbable 
glucose  will  be  carried  at  all  times  while 
driving; 

(ii)  Blood  glucose  levels  are  to  be  self- 
monitored  one  hour  prior  to  driving  and 
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at  least  once  every  four  hours  while 
driving  or  on  duty  prior  to  driving  using 
a  portable  glucose  monitoring  device 
equipped  with  a  computerized  memory; 

(iii)  Blood  glucose  logs  will  be 
submitted  to  the  endocrinologist  or 
medical  examiner  at  the  annual 
examination  or  when  otherwise  directed 
by  an  authorized  agent  of  the  FHWA; 
and 

(iv)  A  copy  of  the  endocrinologist's 
report  vfiW  be  provided  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and 

(v)  A  copy  of  the  annual  medical 
certification  will  be  provided  to  the 
employer  for  retention  in  the  driver's 
qualification  file  and  a  copy  of  the 
certification  will  be  retained  on  his/her 
person  while  driving  for  presentation  to 
a  duly  authorized  federal,  state  or  local 
enforcement  official. 

(b)  The  provisions  of  §  391.41(b){10) 
do  not  apply  to  a  driver  who  was  a 
participant  in  good  standing  on  March 
31,  1996,  in  a  study  concerning  the 
operation  of  commercial  motor  vehicles 
by  drivers  with  visual  impairment  in 
one  eye,  provided: 


(1)  The  driver  is  physically  examined 
every  year,  including  an  examination  by 
an  ophthalmologist  or  optometrist 
attesting  to  the  fact  the  driver 

(i)  Is  otherwise  qualified  under 
§391.41;and 

(ii)  Continues  to  measure  at  least  20/ 
40  (Snellen)  in  the  better  eye. 

(2)  The  driver  provides  a  copy  of  the 
ophthalmologist  or  optometrist  report  to 
the  medical  examiner  at  the  time  of  the 
annual  medical  examination. 

(3)  The  driver  provides  a  copy  of  the 
annual  medical  certification  to  the 
employer  for  retention  in  the  driver's 
qualification  file  and  retains  a  copy  of 
the  certification  on  his/her  person  while 
driving  for  presentation  to  a  duly 
authorized  Federal,  State  or  local 
enforcement  official. 

3.  Section  391.43  is  amended  by 
redesignating  paragraphs  (e),  (f)  and  (g) 
as  paragraphs  (f),  (g)  and  (h), 
respectively  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  391  43    i^edical  examination;  certificate 

of  physical  examination. 


(e)  Any  driver  operating  under  a 
limited  exemption  authorized  by 
§  391.64  of  this  part  shall  furnish  the 
medical  examiner  with  a  copy  of  the 
annual  medical  findings  of  the 
endocrinologist,  ophthalmologist  or 
optometrist,  as  required  imder  that 
section.  If  the  medical  examiner  finds 
the  driver  qualified  under  the  limited 
exemption  in  §  391.64,  such  fact  shall  be 
noted  on  the  Medical  Examiner's 
Certificate. 
»        «        *        »        • 

4.  Section  391.43  is  further  amended 
by  inserting  in  the  form  following  newly 
designated  paragraph  (h),  a  new  entry 

reading  " Qualified  by  operation  of 

49  CFR  391.64"  immediately  following 

the  entry  " Medically  unqualified 

unless  driving  within  an  exempt 
intracity  zone". 

§319.45    [Amended] 

5.  Section  391.45  is  amended  by 
revising  "§  391.2(d)"  in  paragraph  (b)(2) 
to  read  "391.62,  or  only  by  operation  of 
the  exemption  in  §  391.64,". 
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Rules  Going  Into  Effect 
Today 

DEFENSE  DEPARTMENT 

Personnel: 

Conduct  on  Pentagon 
Reservation;  published  1- 
8-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  arxj 

promulgation;  various 

States: 

Illinois;  published  11-8-95 

New  Mexico;  published  1 1-« 
8-95 

Ohio;  published  12-7-95 

Texas;  published  11-8-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes- 
A.L.  Pharma,  Inc.; 
published  1-8-96 
Public  information: 
Communications  with  State 
and  foreign  government 
officials;  published  12-8-96 

LABOR  DEPARTMENT 

Federal  transit  law  guidelines; 

published  12-7-95 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems 
Technical  corrections  arxl 
clarifcations;  published 
12-7-95 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

I  cucicii  regulatory  review; 
CFR  parts  removed; 
published  1-8-961 

Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Okra  (frozen);  grade 

standards;  comments  due 

by  1-8-96;  put)lished  12-7- 

95 
Onions  grown  irv- 

Texas;  comments  due  by  1- 
11-96;  published  12-12-95 
Peas,  field  and  black-eye 

(frozen);  grade  standards; 

comments  due  by  1-8-96; 

published  12-7-95 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  arxj 

management: 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
conrvnents  due  by  1-10- 
96;  published  12-11-95 

COMMODITY  FUTURES 
TRADING  COMMISSION 

ComnKxlity  Exchange  Act: 
Futures  commission 
merchants;  minimum 
finanaal  requirements, 
subordinated  debt 
prepayment,  and  gross 
collectk)n  of  exchange-set 
margin  for  omnitxis 
accounts;  comments  due 
by  1-12-96;  published  12- 
13-95 

DEFENSE  DEPARTMENT 

Acquisition  regulatioros: 
Ground  and  aircraft  flight 
risk;  comments  due  by  1- 
12-96;  published  11-13-95 
Multiyear  contracting  and 
other  miscellaneous 
provisions;  comments  due 
by  1-12-96;  published  11- 
13-95 

Federal  Acquisition  Regulation 
(FAR): 

Contingent  fee 
representation;  comments 
due  by  1-12-96;  published 
t1 -13-95 
Employee  stock  ownership 
plans;  comments  due  tiy 
1-8-96;  published  11-7-95 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Student  support  services 
program;  clarification  and 
simpliftcatkjn;  comments 


due  by  1-12-96;  putilished 

12-13-95 
-NERGi  DEPAPMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  conpanies 
(Natural  Gas  Act): 
Outer  Continental  Shelf;  gas 

pipeline  facilities  and 

services;  agency's 

jurisdiction;  comments  due 

by  1-12-96;  published  12- 

11-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
and  anodizing  tanks,  etc.; 
comments  due  by  1-1?- 
96;  published  12-13-95 
Air  quality  implementation 
plans;  approval  and 
promulgatkjn;  various 
States: 

Pennsylvania;  comments 
due  by  1-12-96;  putHished 
12-13-95 
South  Carolina;  comments 
due  by  1-10-96;  put>lished 
12-11-95 
Washington;  comments  due 
by  1-8-96;  published  12-8- 
95 
Air  quality  implementation 
plans;  VAVapproval  arxl 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Florkla;  comments  due  by 

1-8-96;  published  12-7-95 
New  Jersey;  comments  due 
by  1-8-96;  putilished  12-7- 
95 
Clean  Air  Act: 
State  operating  permits 
programs- 

Californfa;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
by  1-8-96;  published 
12-7-95 
California;  comments  due 
tjy  1-8-96;  published 
12-7-95 
Calilornia;  comments  due 
biy  1-8-96;  published 
12-7-95 
Hazardous  waste: 
Military  munitions  rule; 
explosives  emergencies; 
redefinition  of  on-site; 
comments  due  by  1-8-96; 
published  11-8-95 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrxxjitles: 


Imidacloprid;  comments  due 
by  1-12-96;  published  12- 
13-95 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-11-96;  published 
12-20-95 
Toxic  sutistances: 
Significant  new  uses- 
Ethane.  1.1.1.2,2- 
pentafluoro-;  comments 
due  by  1-12-96; 
published  12-13-95 
FFDFRAL 
ICMMuNICATIONS 
COMMISSION 
Common  carrier  services: 
Hearing  aid  compatible 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  comments 
due  by  1-12-96;  published 
12-12-95 
Radio  stations;  tatile  of 
assignments: 

Maine;  comments  due  by  1- 
8-96;  published  12-4-95 
Television  txoadcasting: 
Cable  Television  Consumer 
Protection  and 
Competitran  Act  of  1992- 
Rate  regulation; 
comments  due  by  1-12- 
""    ;  .fxS-d  •r-11-95 
^"EDERA^   EMERGENCY 
MANAGEMENT  AGENCY 
•  --C     :b^:u'ice  programs: 
lnsurarx:e  coverage  and 
rates;  comments  due  by 
1-8-96;  published  11-9-95 
FEDERAL   RESERVE 
SYSTEM 

Transactions  with  affiliates; 
conformity  of  capital  stock 


and  surplus  definition  to 
unimpaired  capital  stock  and 
surplus  definition,  etc.; 
comments  due  by  1-8-96; 
published  12-4-95 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Meoicai  aevices: 
Medical  device  user  facilities 
and  manufacturers; 
adverse  events  reporting; 
certification  and 
registration;  comments 
due  by  1-10-96;  published 
12-11-95 

INTERIOR  DEPARTMEN" 
Surface  Mining  Reciamatio'^ 
and  Enforcement  Office 
Indian  lands  program: 

Abandoned  mine  land 
reclamation  plan- 

Hopi  Tritie;  comments  due 
by  1-8-96;  published 
12-7-95 
Permanent  program  and 
atiandoned  mine  land 
reclamation  plan 
submissions: 

Colorado;  comments  due  by 
1-8-96:  published  12-7-95 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Satetv  anc  nea;rr>  s;andards, 
etc. 
Respirator,  protection; 

comments  due  by  1-8-96; 

published  v-Z-QS 

PERSONNEL  MANAGEMENT 
OFFICE 

^eoera   ciair^ns  collection: 
Claims  cohections 
standards    deieqation  of 


authority;  comments  due 
by  1-8-96;  published  11-9- 
95 

POSTAL  RATE  COMMISSION 

Practice  and  procedure  rules: 
Rate  arxJ  classification 
changes;  expedition, 
flexibility,  arxJ  inrrovation; 
comments  due  by  1-8-96; 
published  12-18-95 

TPANSPCP'ATION 
DEPAR-MEM 
Coast  Guard 
Anchorage  regulations: 
Louisiana;  comments  due  by 
1-12-96;  published  11-13- 
95 
International  Convention  on 
Standards  of  Training, 
Certification  and 
Watchkeeping  for  Seafarers 
(STCW  78) 
Comment  request; 
comments  due  by  1-12- 
96;  published  11-13-95 
Ports  and  waterways  safety: 
Boon  Island.  ME;  sunken 
vessel  M/V  EMPIRE 
KNIGHT;  safety  zone; 
comments  due  by  1-12- 
9C;  published  11-13-95 
-CANSPCS'iTION 
.OEPAR-^ME.NT 
"^eaerai  Aviation 
Aammistration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  1-12-96;  pubilished  11- 
14-95 
Airbus;  comments  due  by  1- 

8-96;  published  11-9-95 
British  Aerospace; 
comments  due  by  1-12- 
96;  published  11-13-95 
Fokker;  comments  due  by 
1-8-96;  published  11-28- 
95 


Hamilton;  comments  due  by 
1-8-96;  published  11-8-95 

Teledyne  Continental 
Motors;  comments  due  by 
1-12-96;  published  11-13- 
95 

Airworthiness  standards: 
Special  conditions- 
Beech  model  200 
airplane,  etc.;  comments 
due  by  1-8-96; 
published  12-7-95 

Class  E  airspace;  comments 
due  by  1-8-96;  published 
12-1-95 

Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-8-96; 
published  11-8-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffk; 
operations: 

Emergency  relief  program; 
comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Booster  seat  safety; 
comments  due  t)y  1-11- 
96;  published  12-12-95 
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S>ock  NuffltMr 


Prtc*       Revision  Oats 


This  checklist,  prepared  t)y  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arrariged  in  tfie  order  of  CFR  tittes.  stoc*< 

nunibers,  pnces,  and  revisKin  dates. 

An  asterisk  (')  precedes  each  entry  that  has  tieen  issued  since  last 

week  and  whtch  is  now  availat>le  for  sale  at  ttie  Government  Pnntjng 

Office. 

A  checklist  of  current  CFR  volunnes  connprising  a  complete  CFR  set, 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whtch  is  revised  rrxxithly. 

The  annual  rate  for  subscriptKjn  to  all  revised  volumes  is  S883.00 

domestic.  S220.75  additional  for  foreign  ntailing. 

Mail  orders  to  tfie  Supenntendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7964.  All  orders  must  be 

accorrxsanied  by  remittarx:e  (check,  money  order,  GPO  Deposit 

Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Titl*  Stock  Number  Pric*       R«vlsk>n  Dale 


1,  2  (2  Reserved) (869-026-0000 1-«) $5.00 

3  (1994  Compdotioo 
and  Ports  100  and 

101) (869-026-00002-6) 40.00 

4  -...  (869-026-00003-4) 5.50 

1-699 „ - (869-026-00004-2) 23.M 

700-1 199  (869-026-00005-1) 20.W 

1200-€nd,  6  (6 

Reserved) (869-026-00006-9) 23.00 

7  Parts: 

0-26  -.» (869-026-00007-7) 21.00 

27-45  „ (869-026-00008-5) 14.00 

46-51   (869-026-00009-3)  21.00 

52  (869-026-00010-7) 30.00 

53-209 (869-026-0001 1-5) 25.00 

210-299 (869-026-000 12-3)  14.00 

300-399 (869-026-00013-1) 16.00 

400-699 (869-026-00014-0) 21.00 

700-899  .„ (869-026-00015-8) 23.00 

900-999 „...  (869-026-00016-6) 32.00 

1000-1059  (869-026-00017-4) 23.00 

1060-1 1 19  (869-026-00018-2) 15.00 

1 120-1 199  (869-026-00019-1) 12.00 

1200-1499  (869-026-00020-4) 32.00 

1500-1899  (869-026-00021-2) 35.00 

1900-1939  (869-026-00022-1) 16.00 

1940-1949  (869-026-00023-9)  30.00 

1950-1999  (869-026-00024-7) 40.00 

2000-£nd (869-026-00025-5) 14.00 

8 (869-026-00026-3) 23.00 

1-199  ..'. (869-026-00027-1) 30.00 

200-€nd  (869-O26-00028-O) 23.00 

10  Parts: 

0-50  (869-026-00029-8) 30.00 

51-199 (869-026-00030-1) 23.00 

200-399 (869-O26-00031-O) 15.00 

400^99 ^ (869-O26-00032-8) 21.00 

500-£nd  (869-026-00033-6) 39.00 

11  (869-026-00034-4) 14.00 

12  Parts: 

1-199  (869-026-00035-2) 12.00 

200-219 (869-026-00036-1) 16.00 

220-299 (869-026-00037-9) 28.00 

30^499 (869-026-00038-7) 23.ro 

500-599 (869-026-00039-5) 19.00 

600-€nd  (869-026-00040-9) 35.ro 


14  Parts: 

1-59  » (869-026-00042-5) 33.ro 

60-139 „ (869-026-00043-3) 27.ro 

140-199 (869-026-0004*-l) 13.ro 

200-1199  (869-026-00045-0) 23.ro 

1200-€nd (869-026-00046-8) 16.ro 

15  Parts: 

0-299  (869-026-00047-6) 15.ro 

300-799 (869-026-00048-4) 26.ro 

80O-€nd  (869-026-00049-2) 21.ro 

16  Parts: 

0-149  (869-026-00050-6) 7.ro 

150-999 (869-026-00051-4) 19.ro 

1000-€nd (869-026-00052-2) 25.ro 

17  Parts: 

1-199  (869-026-00054-9) 20.M 

200-239 (869-026-00055-7) 24.ro 

24(Hnd  (869-026-00056-5) 30.ro 

18  Parts: 

1-149  (869-O26-00057-3) 16.M 

150-279 (869-026-00058-1) 13.ro 

280-399  (869-026-00059-0) 13.ro 

4Q0-€nd  „...  (869-O26-00O6O-3) ll.ro 

19  Parts: 

1-140  (869-026-00061-1) 25.ro 

141-199 (869-026-00062-0) 21.ro 

2(X)-€nd  (869-026-00063-8) 12.ro 

20  Parts: 

1-399  (869-026-00064-6) 20.ro 

400-499 (869-026-00065-4) 34.M 

500-€nd  (869-026-00066-2) 34.ro 

21  Parts: 

1-99  (86W)26-00067-l) 16.ro 

100-169 (869-026-00068-9) 21.ro 

170-199  (869-026-00069-7)  22.ro 

200-299  (869-026-00070-1) 7.ro 

300-499  (869-026-00071-9)  39.M 

500-599  ....„ ^ (869-O26-00072-7)  22.ro 

600-799  (869-026-0ro73-5) 9.50 

800-1299  (869-026-0ro74-3) 23.ro 

1300-€rKj (869-026-0ro75-l) 13.ro 

22  Parts: 

1-299  (869-026-0ro76-0) 33.ro 

300-£nd  (869-026-0ro77-8) 24.ro 

23  {869-026-0ro78-6) 22.ro 

24  Parts: 

0-199  (869-026-0ro79-4)  40.ro 

200-219 (869-026-00080-8) 19.ro 

220-499 : (869-026-00081-6) 23.ro 

500-699 (869-026-00082-4) 20.ro 

700-899  (869-026-00083-2) 24.ro 

900-1699  (869-026-00084-1) 24.ro 

1700-£nd (869-026-O0085-9) 17.ro 

25  (869-026-00086-7) 32.ro 

26  Parts: 

§§1.0-1-1 .60  (86W)26-00087-5) 21  .ro 

§§1.61-1.169 (869-026-00088-3) 34.ro 

§§  1.170-1.3ro (869-026-00089-1) 24.ro 

§§1.301-1.4ro (869-026-00090-5) 17.ro 

§§1.401-1.440 (869-026-00091-3) 30.ro 

§§1.441-1.5ro  ...'. (869-026-00092-1)  22.ro 

§§  1.501-1.640  (869-026-00093-0) 21.ro 

§§1.641-1.850 (869-026-00094-8)  25.ro 

§§1.851-1.907  (869-026-00095-6)  26.ro 

§§  1.908-1.1000  (869-026-00096-4)  27.ro 

§§l.iroi-1.14ro  (869-026-00097-2) 25.M 

§§1.140l-£nd  (869-026-00098-1) 33.ro 

2-29  (869-026-00099-9)  25.ro 

30-39  (869-026-ro  100-6) 18.ro 

4049  (869-026-roi01-4)  M.W 


Title 


Stock  Number 


Price        Revision  Date 


Title 


Stock  Numt>er 


Price       Revision  Dttte 


Jan.  1, 

1995 

Jan.  1. 

1995 

Jon.  1. 

1995 

Jon.  1, 

1995 

Jon.  1, 

1995 

Jon.  1. 

1995 

Jon.  1, 

1995 

Jan.  1, 

1995 

Jon.  1, 

1995 

Jon.  1. 

1995 

Jon.  1, 

1995 

Apr.  1. 

1995 

Apr.  1. 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apt.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

.  1995 

Apr.  1 

.  1995 

Apr.  1 

,  1996 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

.  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

.  1995 

Apr.  1 

.  1995 

Apr.  1 

.  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,1995 

Apr.  1 

,  1995 

Apt.  1 

,  1995 

Apr.  1 

.  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

Apr.  1 

,  1995 

50-299 (869-026-00102-2) i4  DC 

300-499 (869-026-ro  103-1) 24  X 

500-599 (869-026-ro  104-9) 6.00 

600-End  (869-026-ro  105-7) 8.00 

27  Parts: 

1-199  (869-026-00106-5)  .. 

200-End  (869-026-00 107-3)  .. 


22.00 
27.M 

35  00 


25.00 
20.00 

3C0C 

15.00 
2500 


28  Parts:  

1-42   (869-026-00108-1)  . 

43-end  (869-026-00109-0)  . 

29  Parts: 

0-99  (869-026-M 110-3) 21.ro 

100-499 (869-026-roi  1 1-1) 9.50 

500-899 (869-026-roi  12-0)  36.ro 

900-1899  (869-026-roi  13-8)  17.ro 

1900-1910  (§§1901.1  to 

1910.999)  (869-026-00114-6)  . 

1910(§§191O10roto 

end)  (869-026-00115-4)  . 

1911-1925  (869-026-roi  16-2)  ., 

1926  (869-026-ro  11 7-1)  ., 

1927-€nd (869-026-roi  18-9)  . 

30  Parts: 

1-199  (869-026-roi  19-7)  ., 

200-699 (869-026-ro  120-1)  ., 

70O-£nd  (869-026-roi 2 1-9)  .. 

31  Parts: 

0-199  (869-026-00 122-7)  .. 

200-End  (869-026-ro  123-5)  .. 

32  Parts: 

1-39,  Vol.  I i5.ro 

1-39.  Vol.  II i9.ro 

1-39,  Vol.  Ill i8.ro 

1-190  (869-026-ro  124-3) 32.ro 

191-399 (869-026-ro  125-1) 38.ro 

400-629 (869-026-ro  126-0)  26.ro 

630-699 (869-026-roi 27-8)  14.ro 

700-799 (869-026-ro  128-6) 21.ro 

800-End  (869-026-ro  129-4) 22  00 

33  Parts: 

1-124  •. (869-026-ro  130-8)  20.00 

125-199 (869-026-roi  31-6) 27.ro 

200-End  (869-026-00132-4) 24  00 

34  Parts: 

1-299  (869-026-ro  133-2) 25.ro 

300-399  .: (869-026-00134-1) 21, M 

400-End  (869-026-ro  135-9) 37  00 

35  (869-026-ro  136-7)  12.ro 

36  Parts 

1-199  „ (869-026-ro  137-5)  .. 

200-End  (869-026-ro  138-3)  .. 

37  (869-026-ro  139-1)  .. 

38  Parts: 

0-17  (869-026-ro  140-5)  .. 

18-End  (869-026-ro  14 1-3)  .. 

39  (869-026-ro  142-1) 17.ro 

40  Parts: 

1-51  (869-026-ro  143-(« 40.ro 

52  (869-026-ro  144-8) 39.ro 

53-59  (869-026-ro  145-6) ll.ro 

60  (869-026-roi46-4)  36.ro 

61-71    ., (869-026-ro  147-2) 36.ro 

•72-85 (869-026-00 148-1) 41.ro 

86  (869-026-roi49-9) 40.00 

87-149 (869-026-ro  150-2) 41.00 

150-189 (869-026-roi  5 1-1) 25.00 

190-259 (869-026-ro  152-9) 17.ro 

260-299 (869-026-ro  153-7)  40.ro 

300-399 (869-026-ro  154-5) 21.ro 


Apr.  i 

.Apr.  1 

"Apr.  1 

Apr  1 

Apr.  1 
8Apf.  1 

July  1 
July  1 

July  1 

July  1 

July  1 

July  1, 


33.ro        July  1 


37.ro 

i3.ro 

27.ro 
22.ro 


i5.ro 
37.ro 

20  00 


30.ro 
30.ro 


July  1. 

July  1. 

July  1, 

July  1. 

July  1, 
July  1. 
July  1, 

July  1, 
July  1, 

2  July  1, 
2  July  1, 
2  July  1, 

July  1. 

July  1. 

July  1. 
5  July  1. 

July  1, 

July  1. 

July  1, 
July  1, 
July  1, 

July  1, 
July  1, 
July  5, 

July  1, 

July  1, 
July  1, 

July  I, 

July  1, 
July  1, 

July  1, 

July  1, 
July  1. 
July  1 . 
July  1. 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 


995 
995 
990 
995 

995 
994 

995 
995 

995 
995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 

995 
995 

984 
984 
984 
995 
995 
995 
991 
995 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 

995 


995 
995 

995 


995 

995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 


400424  (869-C26-ro  155-3) 26.ro 

425-699  (869-026-ro  156-1) 30.ro 

700-789 (869-026-ro  157-0) 25.ro 

790-End  (869-026-ro  158-8) 15.ro 

41  Chapters: 

1, 1-1  to  1-10 i3.ro 

1,1-11  to  Appendix,  2  (2  Reserved) 13.ro 

3-6 I4.ro 

7  6.ro 

8  4.50 

9  1 3.ro 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.ro 

18,  Vol.  II,  Ports  6-19 13.ro 

18,  Vol.  Ill,  Ports  20-52 13.ro 

19-iro i3.ro 

1-lM  (669-026-ro  159-6) 9.50 

101  (869-026-ro  160-0) 29.ro 

102-2ro (869-026-ro  16 1-8) 15.ro 

201-End  (869-026-ro  162-6) 13.ro 

42  Parts: 

1-399  (869-022-ro  160-4)  .. 

400-429 (869-022-roi61-2)  .. 

430-End  (869-022-ro  162-1) .. 


24.ro 
26.ro 
36.ro 

43  Parts: 

1-999  (869-022-00163-9) 23.ro 

1000-3999  (869-022-ro  164-7) 31.ro 

4000-£nd (869-026-ro  168-5) 15.ro 


44  (869-022-ro  166-3) 

45  Parts: 

1-199  (869-022-roi67-l) 

200-499 (869-026-roi  71-5) 

500-1 199  (869-026-ro  172-3) 

1200-End (869-022-00170-1) 


27.ro 

22.ro 
i4.ro 
23.ro 
26.ro 


46  Parts: 

1-40  (869-022-roi 7 1-0)  ......  20.ro 

41-69  (869-022-ro  172-8)  16.ro 

70-89  (869-022-00173-6) 8.50 

90-139 (869-022-ro  174-4) 15.ro 

140-155  (869-022-ro  175-2) 12.ro 

156-165  (869-022-ro  176-1) 17.ro 

166-199  (869-022-ro  177-9) 17.ro 

200^99 (869-022-ro  178-7) 21.ro 

500-End  (869-022-ro  179-5) 15.ro 

47  Parts: 

0-19  (869-022-ro  180-9) 25.ro 

•20-39  (869-026-ro  184-7) 21.ro 

40-69  (869-022-ro  182-5) 14.ro 

70-79  (869-022-ro  183-3) 24.ro 

80-End  (869-022-roi84-l) 26.ro 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.ro 

1  (Ports  52-99) (869-022-ro  1 86-8) 23.ro 

2  (Ports  201-251) (869-022-ro  18 7-6) 16.ro 

2  (Parts  252-299) (869-022-ro  188-4) 13.ro 

3-6  (869-022-ro  189-2) 23.ro 

7-14  (869-022-ro  190-6) 30.ro 

15-28  (869-022-00191-4) 32.ro 

29-End  (869-022-ro  192-2) 17,M 

49  Pdfts* 

1-99  (869-026-roi96rl) 25.ro 

100-177  (869-022-ro  194-9) 30.ro 

178-199 (869-022-ro  195-7) 21.ro 

200-399 (869-022-00196-5) 30.ro 

400-999  (869-022-ro  197-3) 35.ro 

1000-1 199  (869-026-ro201-l) 18.ro 

1200-End (869-026-ro202-9) 15.ro 

50  Parts: 

1-199  ;....  (869-022-ro200-7) 25.M 

200-599 (869-O22-ro201-5) 22.ro 

600-End  (869-022-ro202-3) 27.ro 


July  1,  1995 
July  '  1995 
July  1,  1995 
July  1.  1995 


JJuly  1, 

iJuly  1, 

sjuty  1, 

3Juty  1, 

3Ju»y  1, 

3July  1, 

3Ju)y  1, 

3  July  1, 

3  July  1, 

3  July  1. 

3  July  1, 

July  1, 

July  1, 

July  1, 

July  1, 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1995 
1995 
1995 
1995 


Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1995 

Ocf.  1,  1994 

Oct.  1,  1994 
Ocf.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Ocf.  1,  1994 
Oct.  1.  1994 
'Oct.  1.  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

(>;f.  1,  1994 

(>:t.  1,  1995 

Ocf.  1,  1994 

Ocf.  1,  1994 

Oct.  1,  1994 

Ocf.  1,  1994 

Ocf.  1,  1994 

Oct.  1,  1994 

Ocf.  1,  1994 

Ocf.  1,  1994 

Ocf.  1,  1994 

Oct.  1.  1994 

Oct.  1.  1994 

Ocf.  1,  1995 
Ocf.  1,  1994 
Ocf.  1,  1994 
Ocf.  1.  1994 
Ocf.  1,  1994 
Oct.  1,  1995 
Oct.  1,  1995 

Oct.  1,  1994 
Oct.  1,  1994 
Ocf.  1,  1994 
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Stock  Humbf 


Prlc«       Fl« vision  Data 


CFK  Index  and  Findv>gs 
Aids {86W)26-0005>1) 36.00        Jon.  1,  1995 

Convtete  1996  CFR  set M3.00  1996 

MtcfOtehe  CFR  Edrtoo. 

Subscrphon  (nnated  os  issued)  264.00  1996 

Individual  cop«$ 100  1996 

Conplete  set  (one-time  moiling)  264.00  1995 

Complete  set  (one-time  moiling)  244.00  1994 

Complete  set  (one-time  mailing)  223.00  1993 

'  Beccjuse  title  3  s  an  annud  convtlation,  ttw  volume  and  cH  ptevwus  voiumes 
should  be  retoned  as  a  petmanenf  tetetence  soufce. 

JThe  July  1  19«5  edrtwn  o<  32  CfR  Parts  1-189  contons  a  note  only  (o» 
Pats  1-39  inclusive.  Fa  the  tul  text  ct  the  Defense  Acqusitwn  Regulations 
m  Pots  1-39.  consJt\  the  Itwee  CFR  volumes  issued  as  o<  July  1,  1984,  contanmg 
ttiosepats. 

JTtw  Xiy  1  1985  edition  o«  41  CFR  Choptets  1-100  contains  a  note  only 
(a  ChoptefS  l  to  49  inclusive  Fa  the  lu«  text  ol  procurement  regulations 
in  Chapters  t  to  49,  consUt  the  eleven  CFR  volumes  issued  as  o<  July  1, 
1984  contanir>g  those  chapters. 

<No  amerxlments  to  this  volume  were  promulgated  during  the  period  Ape. 
I,  1990  to  Ma.  31,  1995.  The  CFR  volume  issued  Apr*  1.  1990,  should  be 
retained 

»No  amerxJments  to  this  volume  were  promulgated  durng  the  period  July 
1,  1991  to  June  30,  1995.  The  CFR  volume  issued  July  l.  1991.  should  be  retained. 

♦No  amendments  lo  the  volume  were  promulgated  during  the  period  Jonuay 
I.  1993  to  DecefT*er  31,  1994.  The  CFR  volurhe  issued  Januay  1,  1993,  should 
be  retoned. 

'No  omervjments  to  this  volume  were  promulgated  during  the  period  Octcfcer 
1.  1993.  fo  September  30,  1994,  The  CFR  volume  issued  October  1,  1993,  should 
be  retoned. 

•No  omendments  to  this  volume  were  promulgated  A*»ig  the  period  April 
1.  1994  to  Mach  31,  1995.  The  CFR  volume  issued  Apm  l,  1994,  should  be 
retovwd. 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

THjs  hanoDook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  S5  50 


Superintendent  of  Documents  Publication  Order  p? 


Order  processing  cooe     •  f,  j  i  ^ 

I  JTvi^,  please  send   'c  !hc 


Cra-ge  vour  order.     ^^^ 
It's  easy!     ^^B' 


vru 


v-int;  indicated  publications:  To  fax  your  orders  and  Inquiries -(202)  512-2250 

copies  of  DOCL  MENT  DIiL\FTING  HA.NDBOUK  ai  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


-D 


(City,  State.  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

(Signature) 

4     'fail  To:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


n:              n: 

Thank  ynu  far  your  ordfrf 

(Credit  card  expiration  date) 

(R«v  12/91) 


Microfiche  Editions  Available... 


Order  Sow  I 


Microfiche  Editions  Available... 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail   As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Todp  of  Fpdprdi   Kt'^ui<iHnns 


<       '<    .o<umes 
•>  i  y«ar  on  a 
s-'vacf  in  24x 

-,„  .  V.:.  ^.fl  •,,,„^.  ^  ,^  if^  current 
f?w  >  .--i.  —  ov  i-i>   'dried  to 


Mi(  rotli  he  Suhsf '■u>tH)n  fhices: 

One  year:  $433.00 
Six  months:  $216.50 

Current  year  (as4ssued):  $264.00 


Orb«    -  •  -luu^  CodK 

*  5419 


Superintendent  of  Documents  Subscription  Order  Form 


[~i    "k  LS,  enter  the  foUowing  indicated  subscriptions  in  24x  microficbe  format: 


Charge  your  ord«r. 
/t's  »asy1 

I     fax  v.tur  orders  (2#2l  512-2233 


Federal  Register  (MFFR)  □  One  year  at  $433  each         □  Six  months  at  $216.50 

.  Cede  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  mv  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Q>inpany  or  personal  name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


For  priTMji,  ckcc^  box  below: 

Q  Do  not  make  my  aaine  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  a  MasterCard 


1 1 

1            (expiration) 

■D 


(Street  address) 


(City,  State,  Zip  code) 


(Daytmie  phone  including  area  code) 
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This  section  of  the  FEDERAL  REGiSTFP 
contains  regulatory  documents  having  ge^ea 
applicability  and  legal  effect,  most  of  whicn 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publishe'i  .--ide' 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguia;iuns  s  soic  ny 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPAR-TMENT  OF  TRANSPORTATION 

f-t'Oe'-a:  itfiation  Adntnistratlon 

•!■:  Cf^P  Par?  39 

[Docne!  N:j    ss-  SW  -33   AD    A mdt.  33-9484, 

A'rv/orthmess  Directives;  Bell 
Meiicopter  Textron    A  Division  of 
"extron  Canada  Ltd  Model  222.  222B, 
;'22U  .and  230  Helicopters 

i:jtNCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  priority  letter  airworthiness 
directive  (AD)  95-23-02,  applicable  to 
certain  serial-numbered  Bell  Helicopter 
Textron,  A  Division  of  Textron  Canada 
Ltd.  (BHT)  Model  222,  222B,  222U,  and 
230  helicopters,  that  currently  requires 
an  initial  check  of  both  surfaces  of  each 
tail  rotor  blade  (blade)  for  cracks;  an 
inspection  of  the  blade  skin  if  a  crack 
of  a  specified  size  or  location  is  found 
in  the  paint;  and  replacement  of  the 
blade  if  a  crack  is  found  in  the  blade 
skin.  This  AD  requires  the  same  actions 
as  required  by  the  priority  letter  AD,  but 
corrects  some  affected  serial  numbers 
(S/N)  that  were  incorrectly  stated  in  that 
AD.  This  amendment  is  prompted  by 
two  incidents  in  which  a  crack 
developed  in  the  stainless  steel  blade 
skins  on  BHT  Model  230  helicopters, 
which  are  similar  in  design  to  the 
Models  222,  222B  and  222U  helicopters. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  a  blade 
due  to  a  fatigue  crack.  loss  of  the  tail 
rotor  and  tail  rotor  gear  box,  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  January  24, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  11. 1996. 


ADDRESSES:  Submit  comments  in 
•    ;>      ite  to  the  Federal  Aviation 
\  ,:■   nistration  (FAA),  Office  of  the 
X^siNTdnt  Chief  Counsel,  Attention: 
K   ies  Docket  No.  95-SW-33-AD,  2601 
.Meacham  Blvd.,  room  663,  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Hamsoii,  Aerospace  Engineer, 
Rotorcraft  Certification  Office, 
Rotorcraft  Directorate,  FAA,  Fort  Worth, 
Texas  76193-0170,  telephone  (817) 
.--J -'447,  fax  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  On 
Nvvtnit'er  ■    :  h95.  the  FAA  issued 
priority  letter  AD  95-23-02,  applicable 
to  certain  serial-numbered  BHT  Models 
222,  222B,  222U,  and  230  helicopters,  to 
require  an  initial  check  of  both  surfaces 
of  each  blade  for  cracks;  an  inspection 
of  the  blade  skin  if  a  crack  of  a  specified 
size  or  location  is  found  in  the  paint; 
and  replacement  of  the  blade  if  a  crack 
is  found  in  the  blade  skin.  That  action 
was  prompted  by  two  incidents  in 
which  a  crack  developed  in  the  stainless 
steel  blade  skins  on  BHT  Model  230 
helicopters.  In  one  of  these  incidents, 
the  blade  failed  during  flight. 
Subsequent  investigation  revealed 
fatigue  cracks  originating  from  sanding 
marks  on  the  blade  skin.  The  cracks 
were  located  just  outboard  of  the 
stainless  steel  blade  doubler.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  a  blade  due  to  a  fatigue 
crack,  loss  of  the  tail  rotor  and  tail  rotor 
gear  box,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  discovered  that  an  error  was 
made  in  the  applicability  paragraph  of 
the  priority  letter  AD,  which  incorrectly 
stated  the  S/N  of  one  of  the  affected 
models.  The  Model  230  helicopters 
affected  by  the  AD  include  S/N  23001 
through  23038.  The  priority  letter  AD 
incorrectly  stated  S/N  23001  through 
23034. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHT  Models  222,  222B,  222U,  and  230 
helicopters  of  the  same  type  design,  this 
AD  supersedes  priority  letter  AD  95-23- 
02  to  require,  before  further  flight,  an 
initial  visual  check  of  both  painted 
surfaces  of  each  blade  for  cracks.  If  a 
crack  of  a  specified  size  and  location  is 
found  in  the  paint,  removal  of  the  paint 
and  a  visual  inspection  using  a  10- 
power  or  higher  magnifying  glass  is 
required  before  further  flight.  If  this 


closer  inspection  reveals  a  crack  in  the 
blade  skin,  replacement  of  the  blade 
with  an  airworthy  blade  is  required.  If 
no  crack  is  foimd  in  the  blade  skin,  the 
area  fi-om  which  the  paint  was  removed 
is  coated  with  a  light-weight  oil  or  an 
equivalent  corrosion  preventive 
compound,  and  then  repetitive  visual 
checks  are  required  at  intervals  not  to 
exceed  3  hours  time-in-service  (TIS). 
The  initial  visual  check  that  is  required 
before  further  flight  and  the  repetitive 
checks  may  be  performed  by  a  pilot,  but 
must  be  entered  into  the  aircraft  records 
showing  compliance  with  paragraph  (a) 
of  this  AD  in  accordance  with  sections 
43.11  and  91.417(a){2)(v)  of  the  Federal 
Aviation  Regulations.  This  AD  allows  a 
pilot  to  perform  this  check  because  it 
involves  only  a  visual  check  for 
cracking  in  the  painted  surface  of  the 
blade  sldn,  and  can  be  performed 
equally  well  by  a  pilot  or  a  mechanic. 
Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  comment  hereon 
are  impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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ana  ji.er  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW-33-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  pre{>ared 
and  placed  in  the  Rules  Docket.  A  copy" 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C  106(g),  40113.  44701. 

S39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive  (AD),  Amendment  39-9484,  to 
read  as  follows: 

AD  96-01-08    Bell  Helicopter  Textron,  a 
Division  of  Textron  Canada  Ltd.: 

Amendment  39-9484  Docket  No.  95- 
SW-33-AD.  Supersedes  Priority  Letter 
AD  95-23-02,  issued  November  3. 1995, 
Docket  No.  95-SW-31-AD. 

Applicability:  Model  222  helicopters,  serial 
numbers  (S/N)  47006  through  47089.  and 
Model  222B  helicopters,  S/N  47131  through 
47156.  with  tail  rotor  blades,  part  numbers 
(P/N)  222-016-001-101,-107,  -111,  and 
-113;  Model  222U  helicopters,  S/N  47501 
through  47574.  with  tail  rotor  blades,  P/N 
222-016-001-107  and  -111:  and  Model  230 
helicopters,  S/N  23001  through  23038,  with 
tail  rotor  blades.  P/N  222-016-001-111, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously.  To  prevent 
failure  of  a  tail  rotor  blade  (blade)  due  to  a 
fatigue  crack  (see  Figure  1).  loss  of  the  tail 
rotor  and  tail  rotor  gear  box,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Clean  the  painted  surfaces  of  the  blades 
in  an  area  approximately  6  inches  spanwise 
on  either  side  of  the  doubler  tip.  Visually 
check  both  surfaces  of  each  blade  for  cracks 
by  pushing  the  blade  tip  away  from  the 
surface  being  checked  until  it  contacts  the 
flapping  stop  and  then  holding  the  blade 
firmly  against  the  stop.  Pay  particular 
attention  to  the  area  reaching  from  the 
doubler  tip  to  1  inch  outboard,  centering  on 
an  area  2  inches  aft  of  the  blade  leading  edge 
(see  Figure  2). 


(b)  The  visual  check  required  by  paragraph 
(a)  may  be  performed  by  an  owner/operator 
(pilot)  holding  at  least  a  private  pilot 
certificate,  and  must  be  entered  into  the 
aircraft  records  showing  compliance  with 
p>aragraph  (a)  of  this  AD  in  accordance  with 
sections  43.11  and  91.417(a)(2)(v)  of  the 
Federal  Aviation  Regulations. 

(c)  If  the  visual  check  described  in 
paragraph  (a)  reveals  any  crack  outboard  of 
the  doubler  tip  (Station  14.250).  or  any 
chordwise  crack  inboard  of  the  doubler  tip 
that  is  longer  than  1  inch  (see  Figure  3). 
accomplish  the  following: 

(1)  Remove  the  paint  from  the  skin  in  the 
cracked  area  using  the  following  procedures 
(see  Figure  4): 

Note  2:  Paint  cracking  that  follows  the 
contour  of  the  doubler  is  common  and  is  of 
no  concern. 

(2)  Using  a  180  or  220  grit  abrasion  paper, 
sand  by  hand  with  spanwise  strokes  until 
greenish-  or  yellow-colored  primer  or  bare 
metal  begins  to  be  exposed. 

(3)  Using  spanwise  or  circular  sanding 
motions,  continue  hand-sanding  the 
remaining  greenish-  or  yellow-colored  primer 
in  the  cracked  area  using  a  320  or  400  grit 
[>ap>er  until  sufficient  metal  has  been  exposed 
to  allow  inspection  (see  area  indicated  in 
Figure  4). 

(d)  Inspect  the  blade  skin  for  cracks  in  the 
area  that  was  ex|>osed  in  accordance  with 
paragraph  (c)  using  a  10-f)ower  or  higher 
magnifying  glass. 

(1)  If  no  crack  is  found  in  the  blade  skin, 
coat  the  haie  metal  area  with  a  lightweight 
oil  or  an  equivalent  corrosion  preventive 
compound. 

(2)  If  any  crack  is  discovered,  remove  the 
blade  and  replace  it  with  an  airworthy  blade. 

(e)  Perform  the  requirements  of  this  AD 
upon  installation  of  a  replacement  blade. 

(f)  Perform  the  visual  checks  of  paragraph  ,- 
(a)  of  this  AD  and  the  subsequent 
inspections,  if  appropriate,  at  intervals  not  to 
exceed  3  hours  TIS. 

Note  3:  A  lightweight  oil  or  equivalent 
corrosion  preventive  compound  may  be 
applied  after  accomplishing  the  repetitive 
requirements  of  paragraph  (f)  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  Rotorcraft 
Directorate,  FAA.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 
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STA  14.250 


FIGURE   1  SKIN  CRACK   IN   TAIL    ROTOR    3la::E 


FIGURE  2.   AREA   OF  INSPECTION' 
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FIGURE  3. 
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FIGURE  4. 


(hi  ,-)j)ei:irti  liignt  pennits  lo  accomplish  the 
requirements  of  this  AD  will  not  be  issued. 

(i)  This  amendment  becomes  effective  on 
January  15. 1996. 

Issued  in  Fort  Worth,  Texas,  on  December 
21,1995. 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  96-259  Filed  1-8-96;  8:45  am] 
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[Docket  No.  95-ANE-73,  Amer.amer!  33- 
9477.  AD  96-01-01] 

Airworthiness  D  ^e.  tves   hamMtor 
Standard  Proce^  ers  Modeis  i4RP-o 
14RF-19,  14RF    2-;    .ind14SF    5    14SF 
7,  14SF-11,14SF.^        4SF    -.5    14SF 
17,  14SF-19,  arc  i4Sc    :3'and 
Hamilton  Standard  Br, tsn  Aerospace 
6/5500/F  j 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACHON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Hamilton  Standard 
Propeller  Models  14RF-9,  14RF-19, 
14RF-21;  and  14SF-5,  14SF-7.  14SF- 
11,  14SFL11, 14SF-15,  14SF-17,  14SF- 
19,  and  14SF-23;  and  Hamilton 
Standard/British  Aerospace  6/5500/F. 
This  action  supersedes  priority  letter 
AD  95-18-06R1,  that  was  issued  on 
August  30, 1995,  that  currently  requires 
ultrasonic  shear  wave  inspection  on  all 
Hamilton  Standard  14RF-9  propeller 
blades,  and  ultrasonic  shear  wave 
inspection  on  certain  Hamilton 
Standard  Propeller  Models  14RF-19, 
14RF-21;  and  14SF-5,  14SF-7,  14SF- 
11,  14SFL11, 14SF-15,  14SF-17,  14SF- 
19,  and  14SF-23;  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
propeller  blades.  This  action  requires 
that  all  blades  of  applicable  Hamilton 
Standard  propellers  be  calibrated  for 
ultrasonic  transmissibility  before 
conducting  the  ultrasonic  shear  wave 
inspection.  This  action  improves  the 
crack  detection  capability  of  the 
ultrasonic  shear  wave  inspection.  This 
action  also  decreases  the  repetitive 
inspection  interval  for  the  14RF-9, 
14SF-5,  -7,  -11,  -15,  -17,  -19,  and  -23 
from  1,250  flight  cycles  to  500  flight 
cycles.  This  action  also  establishes  a 
new  ultrasonic  shear  wave  inspection 
interval  of  1,000  flight  cycles  for  the 
14RF-19  and  2,500  flight  cycles  for  the 
14RF-21  and  the  6/5500/F.  This  AD 
also  removes  14SFL11  propellers  from 
service.  This  AD  is  prompted  by  reports 


that  the  existing  ultrasonic  shear  wave 
inspection  may  not  detect  cracks  as 
originally  determined  with  some  blades 
due  to  geometric  differences.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  a 
propeller  blade  due  to  cracks  initiating 
in  the  blade  taper  bore,  that  can  result 
in  aircraft  damage,  and  possible  loss  of 
the  aircraft. 
DATES:  Effective  January  19, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  19, 
1996. 

Comments  f|j  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  29,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-73,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Hamilton 
Standard,  One  Hamilton  Road,  Windsor 
Locks.  CT  06096-1010;  telephone  (203) 
654-6876.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  &  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (617) 
238-7152.  fax:  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  August 
30,  lyy5.  me  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  95- 
18-06R1  applicable  to  Hamilton 
Standard  Propeller  Models  14RF-9, 
14RF-19,  14RF-21;  and  14SF-5, 14SF- 
7, 14SF-11,  14SFL11,  14SF-15.  14SF- 
17,  14SF-19,  and  14SF-23;  and 
Hamilton  Standard/British  Aerospace  6/ 
5500/F  propellers,  which  requires 
ultrasonic  shear  wave  inspection  on  all 
Hamilton  Standard  14RF-9  propeller 
blades,  and  ultrasonic  shear  wave 
inspection  on  (certain  Hamilton 
Standard  Models  14RF-19.  -21;  and 
14SF-5,  -7,  -11,  Lll.  -15,  -17,  -19,  and 
-23;  and  Hamilton  Standard/British 
Aerospace  6/5500/F  propeller  blades. 
That  AD  action  was  prompted  by  a 
report  of  a  Hamilton  Standard  14RF-9 
propeller  blade  installed  on  an  Embraer 
EMB-120  aircraft  that  had  separated 
inflight. 


Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  and  Hamilton 
Standard  have  been  working  to  improve 
the  crack  detection  capability  of  the 
ultrasonic  inspection  method  as  well  as 
working  to  refine  the  crack  growth  rate 
prediction  methodology.  The  results  of 
this  work  form  the  basis  for  the  new 
inspection  method  and  the  change  in 
repetitive  inspection  interval.  This  AD 
will  require  that  propeller  blades  be 
caUbrated  for  ultrasonic  transmissibility 
before  conducting  an  ultrasonic  shear 
wave  inspection,  thereby  improving  the 
detection  capability  of  the  ultrasonic 
shear  wav9  inspection  technique.  This 
action  will  also  decrease  the  repetitive 
inspection  interval  for  the  14RF-9, 
14SF-5,  -7,  -11,-15,  -17.  -19,  and  -23 
from  1,250  flight  cycles  to  500  flight 
c>'cles.  This  action  will  further  establish 
a  new  ultrasonic  shear  wave  inspection 
interval  of  1.000  flight  cycles  for  the 
14RF-19  and  2,500  flight  cycles  for  the 
14RF-21  and  the  6/5500/F  propeller 
models.  This  AD  also  requires  removal 
of  the  life  limited  14SFL11  propellers 
currently  in  service,  approximately  four 
propellers.  These  14SFL11  propellers 
will  be  replaced  with  the  Hamilton 
Standard  Model  247F  propellers.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  separation  of  a 
propeller  blade  due  to  cracks  initiating 
in  the  blade  taper  bore,  that  can  result 
in  aircraft  damage,  and  possible  loss  of 
aircraft  control. 

This  AD  references  two  ultrasonic 
inspection  methods,  one  that  can  be 
accomplished  without  removing  the 
lead  from  the  taper  bore  which  permits 
an  on  wing  inspection  and  a  second 
inspection  that  requires  the  blade  be 
removed  and  inspected  at  an  FAA 
approved  faciUty.  The  inspection  that  is 
conducted  without  removing  the  lead 
from  the  taper  bore  cannot  be 
accomplished  on  some  blades  because 
of  ultrasonic  transmissibility  problems 
caused  by  the  lead  wool  absorbing  the 
signal.  These  blades  must  be  removed 
and  inspected  at  an  FAA  approved 
facility  where  the  lead  wool  will  be 
extracted. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Hamilton  Standard  Alert  Service 
Bulletins  (ASB's):  No.  14RF-9-61-A91, 
No.  14RF-19-61-A55,  No.  14RF-21- 
61-A73.  No.  14SF-61-A93.  and  No.  6/ 
5500/F-61-A41,  all  dated  December  7. 
1995,  and  No.  14RF-9-61-A91,  Rev  1, 
No.  14RF-19-61-A55,  Rev  1,  No.  14RF- 
21-61-A73,  Rev  1,  No.  14SF-61-A93, 
Rev  1,  and  No.  6/5500/F-61-A41,  Rev  1. 
all  dated  December  15, 1995,  that 
describe  procedures  for  ultrasonic  shear 
wave  inspections  of  the  blade  taper 
bores  for  cracks  after  the  lead  wool  has 
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been  removed.  The  Rev.  1  ASB's  permit 
the  installation  of  a  plastic  cone  in  the 
tajjer  bore  that  will  enhance  resistance 
to  corrosion  and  mechanical  damage. 
Inspection  procedures  are  the  same. 

In  addition  the  FAA  has  approved 
ASBs  No.  14RF-9-61-A95.  No.  14RF- 
19-61-A57.  No.  14RF-21-61-A75,  No. 
14SF-61-A95.  and  No.  6/5500/F-61- 
A43.  all  dated  December  18. 1995,  and 
No.  14RF-9-61-A95.  Rev  1.  No.  14RF- 
19-61-A57.  Rev  1,  No.  14RF-21-61- 
A75,  Rev  1.  No.  14SF-61-A95,  Rev  1. 
and  No.  6/5500/F-61-A43.  Rev  1.  all 
dated  December  21,  1995,  that  describe 
ultrasonic  shear  wave  inspection  that 
can  be  accomplished  without  removing 
the  lead  from  the  taper  bore  which 
permits  an  on-wing  inspection  of  the 
blade  taper  bores  for  cracks.  The  Rev.  1 
ASB's  do  not  require  immediate 
removal  of  the  blades  that  cannot  be 
inspected  for  cracks  due  to  the  lead 
wool  absorbing  the  ultrasonic  signal. 
These  blades  may  be  removed  at  any 
time  within  the  applicable  compUance 
period.  Inspection  procedures  are  the 
same. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  95-18-06R1  to  require  all 
Hamilton  Standard  Model  14RF-9.  -19, 
-21;  and  14SF-5.  -7.  -11,  -15,  -17,  -19, 
and  -23;  and  Hamilton  Standard/British 
Aerospace  6/5500/F  propeller  blades  be 
calibrated  for  ultrasonic  transmissibility 
before  conducting  an  ultrasonic  shear 
wave  inspection.  The  actions  and 
inspection  intervals  for  each  propeller 
model  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 


amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asj)ects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pufJIic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-73."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101.  40113. 
44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-01  Hamilton  Standard:  Amendment 
39-9477.  Docket  No.  9&-A^4E-73. 
Supersedes  AD  95-l»-06Rl. 

Applicability:  Hamilton  Standard  Models 
14RF-9,  -14RF-19,  14RF-21;  and  14SF-5. 
14SF-7,  14SF-n,  14SFL11,  14SF-15,  14SF- 
17.  14SF-19.  and  14SF-23:  and  Hamilton 
Standard/British  Aerospace  6/5500/F 
projjellers  installed  on  but  not  limited  to 
EmbraerEMB-120,  EMB-120RT: 
Aerospatiale  ATR42-100.  ATR42-300. 
ATR42-320,  ATR72,  ATR72-210; 
deHavilland  DHC-S-100  series.  DHC-8-200 
series.  DHC-«-300  series,  SAAB-SCANIA  SF 
3408;  Canadair  CL-215T,  CL-415; 
Construcciones  Aeronauticas  SA  (CASA) 
CN-235  series;  and  British  Aerospace  ATP 
aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (n) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  propeller  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  a  propeller  blade 
due  to  cracks  initiating  in  the  blade  taper 
bore,  that  can  result  in  aircraft  damage,  and 
[>ossible  loss  of  aircraft  control,  accomplish 
the  following: 

(a)  For  Hamilton  Standard  Model  14RF-9 
propeller  blades,  with  Serial  Numbers  less 
than  882038  and  listed  in  Hamilton  Standard 
Alert  Service  Bulletins  (ASB's)  No.  14RF-9- 
61-A95.  dated  December  18, 1995.  or  No. 
14RF-9-61-A95.  Rev  1.  dated  December  21, 
1995,  installed  on  but  not  limited  to  Embraer 
EMB-120  and  EMB-120RT  series  aircraft, 
accomplish  the  following: 


(1)  Within  the  next  150  flight  cycles,  after 
the  effective  date  of  this  AD,  f>erforrr,  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-*-61- 
A95,  dated  December  18. 1995.  or  No.  14RF- 
9-61-A95.  Rev  1,  dated  December  21. 1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A91.  dated  December  7, 1995,  or  No.  14RF- 
9-61-A91,  Rev  1,  dated  December  15, 1995, 
I>erform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95,  dated  December  18, 1995, 
or  No.  14RF-9-61-A95,  Rev  1,  dated 
December  21, 1995,  within  500  flight  cycles 
since  last  inspection  or  150  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 

(3)  Propeller  blades  that  cannot  be 
insf)ected  for  cracks  in  accordance  with 
Hamilton  Standard  ASBs  No.  14RF-9-61- 
A95,  dated  December  18,  1995,  or  No.  14RF- 
9-61-A95,  Rev  1,  dated  December  21, 1995, 
due  to  the  lead  wool  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASBs  No.  14RF-9-61- 
A91,  dated  December  7,  1995,  or  No.  14RF- 
9-61-A91,  Rev  1  dated  December  15, 1995, 
within  the  next  150  flight  cycles  after  the 
effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95,  dated  December  18, 1995, 
or  No.  14RF-9-61-A95,  Rev  1,  dated 
December  21, 1995,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91  dated  December  7.  1995,  or 
No.  14RF-9-61-A91,  Rev  1  dated  December 
15,1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91.  dated  December  7, 1995,  or 
No.  14RF-9-61-A91,  Rev  1.  dated  December 
15. 1995,  must  be  removed  from  service,  and 
replaced  with  a  serviceable  part  prior  to 
further  flight 

(b)  For  Hamilton  Standard  Models  14SF- 
5,  -7,  -11.  -15,  and  -23  propeller  blades  with 
Serial  Numbers  less  than  882038  and  listed 
in  Hamilton  Standard  ASB's  No.  14SF-61- 
A95.  dated  December  18, 1995,  or  No.  14SP- 
61-A95,  Rev  1,  dated  December  21, 1995. 
installed  on  but  not  limited  to  Aerospatiale 
ATR42-100.  ATR42-300,  ATR42-320, 
ATR72  and  deHavilland  DHC-8-100,  DHC- 
8-200,  DHC-8-300  series  aircraft, 
accomplish  the  following: 

(1)  Within  the  next  150  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A95, 
dated  December  18, 1995,  or  No.  14SF-61- 
A95,  Rev  1,  dated  December  21, 1995. 


(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standard  ASB's  No.  14SF-61-A93, 
dated  December  7, 1995,  or  Na  14SF-61- 
A93,  Rev  1,  dated  December  15, 1995. 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishments 
Instructions  of  Hamilton  Standard  ASB's  No. 
14SF-61-A95.  dated  E)ecember  18. 1995,  or 
No.  14SF-61-A95.  Rev  1,  dated  December 
21, 1995,  within  500  flight  cycles  since  last 
inspection  or  150  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(3)  Propelleri)lades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14SF-61-A95. 
dated  December  18, 1995,  or  No.  14SF-61- 
A95,  Rev  1,  dated  December  21,  1995,  due  to 
the  lead  wool  absorbing  the  ultrasonic  signal, 
must  be  inspected  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  14SF-61-A93.  dated 
December  7, 1995,  or  No.  14SF-61-A93,  Rev 
1,  dated  December  15,  1995,  within  the  next 
150  fliglit  cycles  after  the  effective  date  of 
this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14SF-61-A95,  dated  December  18, 1995,  or 
No.  14SF-61-A95,  dated  December  21. 1995, 
must  be  inspected  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  14SF-61-A93,  dated 
December  7,  1995,  or  No.  14SF-61-A93,  Rev 
1.  dated  December  15, 1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Prof)eller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14SF-61-A93.  dated  December  7, 1995,  or 
No.  14SF-61-A93,  Rev  1.  dated  December 
15, 1995,  must  be  removed  from  service  and 
replaced  with  a  serviceable  part  prior  to 
further  flight. 

(c)  For  Hamilton  Standard  Model  14RF-9 
propeller  blades  with  Serial  Numbers  less 
than  882038  and  not  listed  in  Hamilton 
Standard  ASB's  No.  14RF-9-61-A95,  dated 
December  18.  1995,  or  No.  14RF-9-61-A95, 
Rev  1,  dated  December  21, 1995,  installed  on 
but  not  limited  to  Embraer  EMB  120  and 
EMB  1 20RT  series  aircraft,  accomplish  the 
following: 

(1)  Within  the  next  300  flight  cycles,  after 
the  effiective  date  of  this  AD.  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A95,  dated  December  18, 1995,  or  No.  14RF- 
61-A95,  Rev  1,  dated  December  21, 1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton'Standards  ASB's  No.  14RF-9-61- 
.^91,  dated  December  7, 1995,  or  No.  14RF- 
9-61-A91,  Rev  1,  dated  December  15, 1995. 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95.  dated  December  18, 1995, 
or  No.  14RF-9-61-A95.  Rev  1,  dated 


December  21,  1995,  within  300  flight  cycles 
since  last  inspection  or  150  flight  cycles  after 
the  effiective  date  of  this  AD,  whichever 
occurs  later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A95,  dated  December  18, 1995,  or  No.  14RF- 
9-61-A95,  Rev.  1,  dated  December  21. 1995, 
due  to  the  lead  wool  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-^-61- 
A91,  dated  December  7, 1995.  or  No.  14RF- 
9-61-A91,  Rev.  1.  dated  December  15,  1995. 
within  the  next  300  flight  cycles  after  the 
effective  date  of  this  AD. 

(4)  Projjeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A95,  dated  December  18, 1995, 
or  No.  14RF-9-61-A95.  dated  December  21. 
1995,  must  be  inspected  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-9-61- 
A91,  dated  December  7, 1995,  or  No.  14RF- 
9-61-A91  Rev.  1,  dated  December  15, 1995. 

(5)  Thereafter,  perfonn  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
sjiecified  in  Hamilton  Standard  ASB's  No. 
14RF-9-61-A91,  dated  December  7, 1995,  or 
No.  14RF-9-61-A91,  Rev.  1.  dated  December 
15,  1995,  must  be  removed  from  service  and 
replaced  with  a  serviceable  part  prior  to 
further  flight. 

(d)  For  Hamilton  Standard  Models  14SF- 
5,  -7,  -11.-15,  -17.  -19,  and  -23  propeller 
blades  with  Serial  Numbers  less  than  882038 
and  not  listed  in  ASB's  No.  14SF-61-A95, 
dated  December  18,  1995,  or  No.  14SF-61- 
A95,  Rev,  1,  dated  December  21, 1995, 
installed  on  but  not  limited  to  Aerospatiale 
ATR42-100,  .■\TR42-300,  ATR42-320, 
ATR72,  ATR72-210  and  deHavilland  DHC- 
8-100,  DHC-6-200,  DHC-8-300  series 
aircraft,  accomplish  the  following: 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  insp>ection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A95, 
dated  December  18. 1995,  or  No.  14SF-61- 
A95  Rev.  1,  dated  December  21, 1995. 

(2)  For  propeller  blades  that  have  been 
previouslv  inspected  in  accordance  with 
Hamilton'Standards  ASB's  No.  14SF-61- 
A93,  dated  December  7, 1995,  or  No.  14SF- 
61-A93.  Rev.  1.  dated  December  15, 1995, 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14SF-61-A95,  dated  December  18, 1995,  or 
No.  14SF-61-A95,  Rev.  1,  dated  December 
21, 1995,  within  500  flight  cycles  since  last 
inspection  or  300  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14SF-61-A95.  ' 
dated  December  18,  1995,  or  No  14SF-61- 
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A95,  Rev.  \.  dated  December  21.  igyS.'due 
to  the  lead  wool  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishinent  Instructions  of 
Hamilton  Standard  ASBs  No.  14SF-61-A93, 
dated  December  7.  1995.  or  No.  14SF-61- 
A93.  Rev.  1.  dated  December  15. 1995.  within 
the  next  300  flight  cycles  after  the  effective 
dateof  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASBs  No. 
14SF-61-A95.  dated  December  18.  1995.  or 
No.  14SF-61-A95.  Rev.  1.  dated  December 
21. 1995.  must  be  inspected  in  accordance 
with  the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A93. 
dated  December  7,  1999.  or  No.  14SF-61- 
A93.  Rev.  1.  dated  December  15. 1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  fligiit  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB  s  No. 
14SF-61-A93.  dated  December  7,  1995.  or 
No.  14SF-61-A93,  Rev.  1.  dated  December 
15.  1995,  must  be  removed  from  service  and 
replaced  with  a  serviceable  part  prior  to 
further  flight. 

(e)  For  all  Hamilton  Standard  Models 
14SF-17.  and  -19  propeller  blades  with 
Serial  Numbers  less  than  882038.  installed 
on  but  not  limited  to  Canadair  CL-215T  and 
Cb-415  series  aircraft,  accomplish  the 
following: 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD.  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A95, 
dated  December  18.  1995.  or  No.  14SF-61- 
A95.  Rev.  1.  dated  December  21. 1995. 

(21  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton'Standards  ASB's  No.  14SF-61- 
A93.  dated  December  7.  1995.  or  No.  14SF- 
61-A93.  Rev.  1.  dated  December  15.  1995. 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14SF-61-A95.  dated  December  18,  1995,  or 
No.  14SF-61-A95.  Rev.  1.  dated  December 
21,  1995,  within  500  Hight  cycles  since  last 
inspection  or  300  flight  cycles  after  the 
effective  date  of  this  AD.  whichever  occiirs 
later 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14SF-61-A95, 
dated  December  18. 1995.  or  No.  14SF-61- 
A95.  Rev.  1.  dated  December  21.  1995.  due 
to  the  lead  wool  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14SF-61-A93 
dated  December  7.  1995.  or  No.  14SF-«1- 
A93,  Rev.  1.  dated  December  15, 1995,  within 
the  next  300  flight  cycles  after  the  effective 
date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14SF-61-A95,  dated  December  18. 1995.  or 


No.  14SF-61-A95  Rev.  1,  dated  December 
21,  1995,  must  be  removed  from  service  and 
inspected  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASBs  No.  14SF-61-A93,  dated 
December  7.  1995.  or  No  14SF-61-A93  Rev. 
1.  dated  December  15.  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  500  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14SF-61-A93,  dated  December  7, 1995.  or 
No.  14SF-61-93.  Rev.  1.  dated  December  15. 
1995.  must  be  removed  from  service  and 
replaced  with  a  serviceable  \yarX  prior  to 
further  flight. 

(f)  For  all  Hamilton  Standard  Models 
14RF-19  propeller  blades  with  Serial 
Numbers  less  than  882038.  installed  on  but 
not  limited  to  SAAB-SCANIA  SF  340B  series 
aircraft,  accomplish  the  following; 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD.  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-19-61- 
A57.  dated  December  18,  1995,  or  No.  14RF- 
19-61-A57.  Rev.  1,  dated  December  21,  1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standards  ASB's  No.  14RF-19-61- 
A55,  dated  December  7.  1995,  or  No.  14RF- 
19-61-A55.  Rev.  1.  dated  December  15,  1995, 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-19-61-A57.  dated  December  18,  1995, 
or  No.  14RF-19-61-A57  Rev.  1.  dated 
December  21.  1995,  within  1.000  flight  cycles 
since  last  inspection  or  300  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occurs  later. 

(3)  Propeller  blades  tha.  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASBs  No.  14SF-«1-A95, 
dated  December  18.  1995.  or  No.  14SF-61- 
A95  Rev.  1,  dated  December  21. 1995.  due  to 
the  lead  wool  absorbing  the  ultrasonic  signal 
insftect  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton 
Standard  ASB's  No.  14SF-61-A93.  dated 
December  7.  1995.  or  No.  14SF-61-A93,  Rev. 
1.  dated  December  15.  1995.  within  the  next 
300  flight  cycles  after  the  effective  date  of 
this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  14RF- 
19-61-A57,  dated  December  18. 1995.  or  No. 
14RF-19-61-A57,  Rev.  1.  dated  December 
21.  1995.  must  be  inspected  in  accordance 
with  the  Accomplishment  Instructions  of 
Hamilton  Standard  ASBs  No.  14RF-19-61- 
A55.  dated  December  7. 1995.  or  No.  14RF- 
19-61-A55,  Rev.  1.  dated  December  15, 1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  1 ,000  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 


14KF-19-61-A55,  dated  December  7, 1995, 
or  No.  14RF-19-61-A55,  Rev.  1,  dated 
December  15,  1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  part, 
prior  to  further  flight. 

(g)  For  all  Hamilton  Standard  Model  14RF- 
21  propeller  blades  with  Serial  Numbers  less 
than  882038,  installed  on  but  not  limited  to 
Construcciones  Aeronautic  SA  (CASA)  CN- 
235  series  aircraft,  accomplish  the  following: 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD,  perform  an 
ultrasonic  shear  wave  insf>ection  for  cracks 
in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No  14RF-21-61- 
A75,  dated  December  18, 1995,  or  No.  14RF- 
61-A75,  Rev.  1,  dated  December  21, 1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspiected  in  accordance  with 
Hamilton'Standard  ASB's  No.  14RF-19-«1- 
A55.  dated  December  7,  1995,  or  No.  14RF- 
19_<jl_A55,  Rev.  1,  dated  December  15,  1995, 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-19-61-A57,  dated  December  18,  1995, 
or  No.  14RF-19-61-A57,  Rev.  1,  dated 
December  21. 1995,  within  1,000  flight  cycles 
since  last  inspection  or  300  flight  cycles  after 
the  effective  date  of  this  AD.  whichever 
occurs  later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  14RF-21-61- 
A75.  dated  December  18. 1995,  or  No.  14RF- 
61-A75.  Rev.  1.  dated  December  21,  1995, 
due  to  the  lead  wool  absorbing  the  ultrasonic 
signal,  must  be  inspected  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  14RF-21-61- 
A73.  dated  December  7,  1995,  or  No.  14RF- 
21-61-A73,  Rev.  1,  dated  December  15,  1995. 
within  the  next  300  flight  cycles  after  the 
effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No. 
14RF-21-61-A75.  dated  December  18. 1995. 
or  No.  14RF-21-61-A75.  Rev.  1,  dated 
December  21, 1995,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
14RF-21-61-A73,  dated  December  7. 1995, 
or  No.  14RF-21-61-A73,  Rev.  1.  dated 
December  15.  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspiections  at  intervals  not  to 
exceed  2.500  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASBs  No. 
14RF-21-61-A73.  dated  December  7. 1995. 
or  No.  14RF-21-61-A73.  Rev.  1.  dated 
December  15. 1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  fiirther  flight. 

(h)  For  all  Hamilton  Standard/British 
Aerospace  6/5500/F  propeller  blades,  with 
Serial  Numbers  less  than  882038.  installed 
on  but  not  limited  to  British  Aerospace  ATP 
series  aircraft,  accomplish  the  following: 

(1)  Within  the  next  300  flight  cycles,  after 
the  effective  date  of  this  AD.  perform  an 
ultrasonic  shear  wave  inspection  for  cracks 
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in  the  blade  taper  bore  in  accordance  with 
the  Accomplishment  Instructions  of 
Hamilton  Standard  ASB's  No.  6/5500/F-61- 
A43.  dated  December  18. 1995.  or  No.  6/ 
5500/F-61-A43.  Rev.  1,  dated  December  21. 
1995. 

(2)  For  propeller  blades  that  have  been 
previously  inspected  in  accordance  with 
Hamilton  Standard  ASB's  No.  6/5500/F-61- 
A41.  dated  December  7. 1995.  or  No.  6/5500/ 
F-61-A41.  Rev.  1,  dated  December  18, 1995, 
perform  an  ultrasonic  shear  wave  inspection 
in  accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
6/5500/F-61-A43,  or  No.  6/5500/F-61-A43, 
Rev.  1.  dated  December  21. 1995.  as 
applicable  within  2.500  flight  cycles  since 
last  inspection  or  300  flight  cycles  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

(3)  Propeller  blades  that  cannot  be 
inspected  for  cracks  in  accordance  with 
Hamilton  Standard  ASB's  No.  6/5500/F-61- 
A43.  dated  December  18. 1995.  or  No.  6/ 
5500/F-61-A43.  Rev.  1,  dated  December  21, 
1995,  due  to  the  lead  wool  absorbing  the 
ultrasonic  signal,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 
6/5500/F-61-A41.  dated  December  7, 1995. 
or  No.  6/5500/F-61-A41.  Rev.  1,  dated 
December  18. 1995,  within  the  next  300  flight 
cycles  after  the  effective  date  of  this  AD. 

(4)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No.  6/ 
5500/F-61-A43.  dated  December  18.  1995,  or 
No.  6/550O/F-61-A43,  Rev.  1,  dated 
December  21, 1995,  must  be  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  Hamilton  Standard  ASB's  No. 


6/5500/F-61-A41.  dated  December  7. 1995. 
or  No.  6/5500/F-61-A41.  Rev.  1,  dated 
December  18.  1995. 

(5)  Thereafter,  perform  repetitive  ultrasonic 
shear  wave  inspections  at  intervals  not  to 
exceed  2.500  flight  cycles  in  accordance  with 
the  applicable  SB's. 

(6)  Propeller  blades  that  have  ultrasonic 
shear  wave  indications  that  exceed  the  limits 
specified  in  Hamilton  Standard  ASB's  No.  6/ 
5500/F-61-A41.  dated  December  7, 1995,  or 
No.  6/5500/F-61-A41,  Rev.  1.  dated 
December  18. 1995,  must  be  removed  from 
service  and  replaced  with  a  serviceable  part 
prior  to  further  flight. 

(i)  For  all  currently  installed  Hamilton 
Standard  Model  14SFL11  propellers  installed 
on  Aerospatiale  ATR72-210  series  aircraft 
remove  all  14SFL11  propellers  from  service 
within  the  next  150  flight  cycles,  after  the 
effective  date  of  this  AD,  and  replace  with 
serviceable  Hamilton  Standard  247F 
propellers. 

(j)  The  ultrasonic  inspection  of  the 
propeller  blade  taper  bore  must  be  performed 
by  a  Level  II  inspector  who  is  qualified  under 
the  guidelines  established  by  the  American 
Society  of  Nondestructive  Testing  or  MIL- 
STD— 410  or  FAA  approved  equivalent,  and 
must  be  trained  by  Hamilton  Standard 
approved  personnel  on  how  to  do  this 
insf)ection  procedure.  The  individual 
returning  the  aircraft  to  service  is  required  to 
verify  that  the  ultrasonic  inspection  was 
accomplished  in  accordance  with  the 
requirements  of  this  paragraph. 

(k)  For  repetitive  inspections,  propeller 
blades  may  be  evaluated  to  determine  if  the 
lead  wool  is  absorbing  the  ultrasonic  signal 
at  any  time  during  the  500  flight  cycle 
repetitive  inspection  interval  to  determine  if 


the  lead  wool  removal  is  required  to 
complete  the  ultrasonic  shear  wave 
inspection. 

(1)  For  the  purpose  of  this  AD,  a  flight  cycle 
is  defined  as  one  takeoff  and  the  next  landing 
of  an  aircraft.  In  addition,  each  touch  and  go 
is  defined  as  a  flight  cycle,  and  each  water 
load  pickup  for  amphibian  aircraft  operation 
is  defined  as  a  flight  cycle. 

(m)  Propeller  blades  removed  from  service 
after  inspections  performed  in  accordance 
with  AD  95-18-06R1,  and  subsequently 
inspected  in  accordance  with  the 
requirements  of  this  AD  and  found  to  be 
serviceable,  may  be  returned  to  service. 

(n)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspiector.  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Boston  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existedce 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
Aircraft  Certification  Office. 

(o)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(p)  The  ultrasonic  shear  wave  ins(>ections 
and  removal  and  replacement  of  propeller 
blades  shall  be  done  in  accordance  with  the 
following  Hamilton  Standard  Alert  Service 
Bulletins: 


Document  No. 


No.  14RF-9-61-A91;  Total  Pages:40  .. 
No.  14RF-9-61-A91;  Total  Pages:  42  . 
No.  14RF-1 9-61 -ASS;  Total  Pages:  40 
No.  14RF-1 9-61 -ASS;  Total  Pages:  42 
No.  14RF-21-61-A73;  Total  Pages:  40 
No.  14RF-21-61-A73;  Total  Pages:  42 

No.  14SF-61-A93;  Total  Pages:  40  

No.  14SF-61-A93,  Total  Pages:  42  

No.  6/5S00/F-61-A41;  Total  Pages:  40 
No.  6/S500/F-61-A41;  Total  Pages:  42 
No.  14RF-&-61-A9S;  Total  Pages:  36  . 
No.  14RF-9-61-A9S;  Total  Pages:  36  . 
No.  14RF-19-61-AS7;  Total  Pages:  35 
No.  14RF-19-61-AS7;  Total  Pages:  3S 
No.  14RF-21-61-A7S,  Total  Pages:  35 
No.  14RF-21-61-A75;  Total  Pages:  35 

No.  14SF-61-A95;  Total  Pages:  37  

No.  14SF-61-A9S;  Total  Pages:  37  

No.  6/SS00/F-61-A43:  Total  Pages:  35 
No.  6/5500/F-61-A43;  Total  Pages;  35 


Re- 
vi- 
sion 


Date 


Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 


7,  1995. 
IS.  1995. 
7.  1995. 
15.  1995. 
7.  1995. 
15.  1995. 
7,  1995. 
IS.  1995. 
7.  1995. 
18.  1995. 
18.  1995. 
21,  1995. 
18,  1995. 
21,1905. 
18,  1995. 
21,1995. 
18,  1995. 
21,  1995. 
18,  1995. 
21.  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hamilton  Standard.  One  Hamilton 
Road,  Windsor  Locks.  CT  06096-1010; 
telephone  (203)  654-6876.  This  information 


may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  E.\ecutive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 


(q)  This  amendment  supersedes  priority 
letter  AD  95-18-06R1,  issued  August  30, 
1995. 

(r)  This  amendment  becomes  effective  on 
January  19, 1996. 
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issued  in  Burlington,  Massachusetts,  on 
December  26.  1995. 
Jay  I.  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  96-268  Filed  1-8-96.  8:45  am] 

ULUNG  COOC  4910-1  »-ll 


14CFRPart39 

[Docket  No.  94-NM-237-AD;  Amdt  3»- 
9468:  AD  95-26-10] 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  currently  requires 
repetitive  purging  of  the  hydraulic 
system  and  installation  of  a  spoiler 
actuator  that  has  been  previously 
certified.  That  AD  was  prompted  by  a 
report  of  damage  to  the  locking 
mechanisms  on  some  pistons  of  the 
spoiler  actuators.  The  actions  specified 
by  the  AD  are  intended  to  prevent 
uncommanded  extension  of  the  lift 
spoiler  in  the  event  of  loss  of  hydraolic 
pressure  in  the  spoiler  actuator.  This 
amendment  establishes  an  increased  life 
limit  for  certain  spoiler  actuators,  and 
provides  an  optional  terminating  action 
for  the  requirements  of  that  AD.  This 
amendment  also  limits  the  appUcability 
of  the  rule  to  fewer  airplanes. 
DATES:  Effective  February  8,  1996. 

The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41- 
A27-034,  Revision  1,  dated  October  28. 
1994.  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  8,  1996. 

The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41- 
A27-034,  dated  June  9,  1994,  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  6,  1994  (59  FR 
43025.  August  22.  1994). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington,  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  Schroeder.  Aerospace  Ejigineer, 


Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055^056;  telephone 
(206) 227-2148: fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-17-12, 
amendment  39-9007  (59  FR  43025, 
August  22.  1994),  which  is  applicable  to 
certain  Jetstream  Model  4101  airplanes, 
was  published  in  the  Federal  Register 
on  September  8.  1995  (60  FR  46792). 
The  action  proposed  to  continue  to 
require  repetitive  purging  of  the 
hydraulic  system  and  installation  of  an 
actuator  that  has  been  previously 
certified  marked  with  an  "R"  after  the 
serial  number.  The  action  also  proposed 
to  establish  an  increased  life  limit  for 
certain  spoiler  actuators,  and  provide  an 
optional  terminating  action  for  the 
requirements  of  the  AD.  Additionally, 
the  action  proposed  to  limit  the 
applicability  of  the  rule  to  fewer 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that 
approximately  17  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  repetitive  purging  and 
installation  actions  that  are  currently 
required  by  AD  94-17-12  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $6,120,  or 
$360  per  airplane. 

Replacement  of  the  spoiler  actuator  at 
the  newly  established  life  limit  will  add 
no  new  costs  to  affected  operators.  In 
fact,  it  will  reduce  the  economic  burden 
for  most  operators,  since:  (1)  Repetitive 
purging  of  the  actuators  will  be 
eliminated,  and  (2)  replacement  of  the 
actuators  will  not  have  to  be 
accomplished  as  often  as  was  previously 
required.  Additionally,  some  of  the 
replacement  actuators  will  be  provided 
to  operators  free  of  charge  by  the 
manufacturer. 

Further,  since  this  AD  is  applicable  to 
fewer  airplanes  than  was  AD  94—17-12, 
the  cost  impact  of  the  AD  will  be 


reduced  by  the  amount  of  labor  and 
parts  costs  that  would  previously  have 
been  applied  to  those  additional 
airplanes. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AI.^^WORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113, 

44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9007  (59  FR 
43025.  August  22. 1994),  and  by  adding 


UMI 


a  new  airworthiness  directive  (AD), 
amendment  39-9468.  to  read  as  follows: 

95-26-10  Jetstreaiu  Aircxatt,  Limited; 

Amendment  39-9468.  Docket  94-NM- 
237-AD.  Supersedes  AD  94-17-12, 
Amendment  39-9007. 
Applicability:  Model  4101  airplanes: 
having  constructors  numbers  41004  through 
41015  inclusive,  41018  through  41026 
inclusive,  41028  through  41030  inclusive, 
and  41032;  certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  extension  of  the 
lift  spoiler  in  the  event  of  loss  of  hydraulic 
pressure  in  the  spx>iler  actuator,  accomplish 
the  following: 

(a)  Within  21  days  after  September  6, 1994 
(the  effective  date  of  AD  94-17-12, 
amendment  39-9007),  remove  the  spoiler 
actuators  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-A27-034,  dated  June  9, 
1994,  or  Jetstream  Alert  Service  Bulletin  J41- 
A27-034,  Revision  1,  dated  October  28, 1994. 
Following  removal  of  the  actuators, 
accomplish  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD,  in  accordance 
with  the  service  bulletin.  Thereafter,  repeat 
the  requirements  of  this  paragraph  at 
intervals  not  to  exceed  500  landings. 

(1)  Prior  to  further  flight,  purge  the 
hydraulic  system  to  ensure  that  there  is  no 
contamination. 

(2)  Prior  to  further  flight,  install  a  spoiler 
actuator  that  has  been  previously  certified 
and  marked  with  an  "R"  after  the  serial 
numt)er  on  the  nameplate  of  the  actuator. 

(b)  For  spoiler  actuators  having  Lucas 
Aerospace  part  number  (P/N)  TYl  763-01 A  or 
P/N  TYl 763-01 B:  Prior  to  the  accumulation 
of  5,000  total  hours  time-in-service  on  the 
spwiler  actuator,  or  within  30  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  replace  the  actuator  with  a  new  or 
serviceable  part,  in  accordance  with 
Jetstream  Service  BulleUn  J41-A27-034. 
Revision  1.  dated  October  28. 1994. 
Thereafter,  prior  to  the  accumulation  of  5.000 
hours  time-in-service  on  the  spoiler  actuator, 
replace  the  actuator  with  a  new  or 
serviceable  part,  in  accordance  with  the 
service  bulleUn.  Such  replacement 
constitutes  terminating  action  for  the 


repetitive  purging  and  repetitive  installation 
requirements  of  paragraph  (a)  of  this  AD. 

(c)  Installation  of  improved  spoiler 
actuators  (Modification  JM  41381)  on  the  left 
and  right  wings,  in  accordance  with  Jetstreair 
Service  Bulletin  J41-27-037,  dated 
November  7, 1994,  constitutes  terminating 
action  for  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  of 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  he 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A27-034,  dated  June  9, 1994,  or  Jetstream 
Alert  Service  Bulletin  J41-A27-034,  Revision 
1,  dated  October  28, 1994.  The  incorporation 
by  reference  of  Jetstream  Alert  Service 
Bulletin  J41-A27-034,  dated  June  9, 1994, 
was  approved  previously  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51  as  of 
September  6. 1994  (59  FR  43025,  August  22, 
1994).  The  incorporation  by  reference  of 
Jetstream  Alert  Service  Bulletin  J41-A27- 
034,  Revision  1,  dated  October  28. 1994,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fit)m  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
February  8. 1996. 

Issued  in  Renton,  Washington,  on 
December  18.  1995. 
barreil  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-269  Filed  l-»-96;  8.45  am] 

BILUNG  CODE  4910-13-U 


M  CPP  Parr  3? 

[DocKet  No.  96-CE-97-AD;  Amendn^ent  39- 
9476;  AD  95-26-18] 

-•e'-osDace  ■'"ec'-moiogy    :'•:.:    N*-4,  M-5, 
M -6   M   :    MX-7,Mx.'^   ^Senesand 
Mooe-s  MT-7-235  ano  VS  -3-235 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Maule  Aerospace 
Technology  (Maule)  M-4,  M-5.  M-6, 
M-7.  MX-7,  MXT-7  series  and  Models 
MT-7-235,  and  M-8-235  airplanes. 
This  action  requires  a  one-time 
inspection  of  certain  wing  lift  struts  for 
internal  corrosion  and  replacement  of 
the  struts  if  corrosion  is  detected.  An 
accident  involving  a  wing  separating 
from  a  Maule  airplane  in  flight 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  corrosion  of  the  wing  lift  strut, 
which,  if  not  detected  and  corrected, 
could  cause  the  wing  to  separate  from 
the  airplane. 
DATES:  Effective  January  26, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  26, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  28,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-97-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Maule 
Aerospace  Technology,  Inc.,  2099  GA. 
Hwy.,  133  South,  Moultrie,  Georgia 
31768,  telephone  (912)  985-2045.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-CE-97-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lorenzen,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160.  College 
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Park,  Georgia  30337-2748;  telephone 
(404)  305-7357;  facsimile  (404)  305- 
7348. 

S0PWLcMfcN'*RY  INFORHflATION:  The  FAA 
rwieiveu  a  rwport  involving  a  wing 
separating  from  a  Maule  airplane  while 
it  was  in  flight.  Investigation  of  the 
accident  revealed  that  the  right  forward 
imsealed  wing  lift  strut  failed  8  to  12 
inches  above  the  lower  fitting.  Upon 
examination  of  the  lift  strut, 
investigators  found  internal  corrosion. 
This  condition,  if  not  detected  and 
corrected,  could  result  in  failure  of  the 
wing  lif^  strut  and  separation  of  the 
wing  from  the  airplane,  causing  loss  of 
the  airplane. 

Maule  Service  Bulletin  (SB)  No.  11. 
Issued:  October  30,  1995,  specifies 
procedures  for  inspecting  the  wing  lift 
strut  for  internal  corrosion  and 
replacing  the  wing  lift  strut. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  accident  described  above, 
including  the  referenced  service 
bulletin,  the  FAA  has  determined  that 
AD  action  should  be  taken  in  order  to 
prevent  corrosion  of  the  wing  lift  strut, 
which  could  cause  the  wing  to  separate 
from  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Maule  Model  M— 4,  M- 
5,  M-6.  M-7.  MX-7,  MXT-7  series  and 
Models  M-7-235  and  M-«-235 
airplanes  of  the  same  type  design 
equipped  with  imsealed  wing  lift  struts, 
this  AD  requires  inspecting  the  wing  lift 
struts  for  internal  corrosion  damage  and 
replacing  the  wing  lift  struts  if  corrosion 
damage  is  detected.  This  action  shall  be 
accomplished  in  accordance  with  Maule 
SB  No.  11.  dated  October  30.  1995.  In 
future  rulemaking  actions,  the  FAA  may 
impose  additional  procedures  on  the 
unsealed  wing  Hft  struts  and  require 
additional  modifications. 

The  com.pliance  time  for  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-service.  The  FAA  has 
determined  that  a  calendar  time  for 
compliance  is  the  most  desirable 
method  because  the  unsafe  condition 
described  by  this  AD  is  caused  by 
corrosion.  Corrosion  can  occur  on 
airplanes  regardless  of  whether  the 
airplane  is  in  service  or  on  the  groimd. 

Since  a  situation  exists  (wing  lift  strut 
corrosion  and  possible  loss  of  a  wing) 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  foimd  that  notice 
and  opportimity  for  public  prior 
comment  hereon  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportimity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stam[>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-97-AD."  The 
postcard  will  be  date  stamp)ed  and 
returned  to  the  commenter. 

The  regulations  adopted  berein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 


determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g).  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

95-26-18    Maule  Aerospace  Technology, 
Inc.:  Amendment  39-9476;  Docket  No. 
95-CE-97-AD. 

Applicability:  M-4,  M-5,  M-6,  M-7,  MX- 
7,  MXT-7  Series  and  Models  MT-7-235,  and 
M-8-235  Airplanes  (all  serial  numbers), 
certificated  in  any  category  that  are  equipped 
with  part  number  (P/N)  2079E  rear  wing  lift 
struts  and  P/N  2080E  front  wing  lift  struts. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
revision,  regardless  of  whether  it  has  heeu 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  fjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

Note  2:  The  compliance  times  and 
inspection  intervals  indicated  in  this  AD  take 
precedence  over  the  compliance  times  and 
inspection  intervals  called  for  in  the  Maule 
Service  Bulletin  (SB)  No.  11,  Issued:  October 
30, 1995. 

Nele  3:  The  paragraph  structure  of  this  AD 
is  as  follows: 


UMI 


I^evel  l:(a),  (b),  (c),  etc. 

Level  2:  (1),  (2).  (3).  eta 

Level  3:  (i).  (ii),  (iii),  etc 

Level  2  and  Level  3  structures  are 

designations  of  the  Level  1  paragraph  they 

immediately  follow. 

To  prevent  corrosion  of  the  wing  lift  strut, 
which,  if  not  detected  and  corrected,  could 
cause  the  wing  to  separate  from  the  airplane, 
accomplish  the  following: 

(a)  Inspect  the  two  rear  wing  lift  struts,  (P/ 
N  2079E)  and  the  two  front  wing  lift  struts 
(P/N  2D80E)  for  internal  corrosion  in 
accordance  with  the  INSTRUCTIONS  and 
INSPECTION  PROCEDURE  sections  specified 
in  Maule  SB  No.  11.  Issued:  October  30, 
1995. 

(1)  If  evidence  of  corrosion  damage  is 
found,  prior  to  further  flight,  accomplish  one 
of  the  following: 

(i)  Replace  the  damaged  strut  with  an 
airworthy  strut  of  the  same  part  number  that 
has  been  treated  internally  with  corrosion 
preventative  in  accordance  with  the 
INSPECTION  PROCEDURE  section  specified 
in  Maule  SB  No.  11,  Issued  October  30, 1995, 
or 

(ii)  Replace  the  damaged  strut  with  a 
sealed  wing  lift  strut,  P/N  2200E  or  P/N 
2201E,  as  applicable,  in  accordance  with  the 
instructions  specified  in  PART  II  of  the 
INSTRUCTIONS  section  of  Maule  SB  No.  11, 
Issued  October  30, 1995. 

(2)  If  no  evidence  of  corrosion  damage  is 
found,  prior  to  further  flight,  treat  the  strut 
internally  with  corrosion  preventative  in 
accordance  with  the  NOTE  in  the 
INSPECTION  PROCEDURE  section  in  Maule 
SB  No.  11,  Issued  October  30. 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  FAA.  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite  2- 
160,  College  Park,  Georgia  30337-2748.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(c)  The  inspection  and  possible 
replacements  required  by  this  AD  shall  be 
done  in  accordance  with  Maule  Service 
Bulletin  No.  11,  Issued:  October  30, 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Maule  Aerospxace  Technolog>-,  Inc., 
2099  GA  Hwy.,  133  South,  Moultrie,  Georgia, 
31768.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.",  7th  Floor,  suite  700,  Washington,  DC. 

(d)  This  amendment  (39-9476)  becomes 
effective  on  January  26, 1996. 


Issued  ill  Kansas  Qty,  Missouri,  on 
December  22,  1995. 
Dwight  A.  Young, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  96-270  Filed  1-8-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No,  94-ANE -6j   A?TiencJment39- 
9458:  AD  95-03-10: 

Airworthiness  Directives   'e>:fon 
Lycoming  0-235  Senes  ReciD'-ocating 
Engines 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule,  request  for 

comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
95-03-10  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Textron  Lycoming  0-235  series 
reciprocating  engines  by  individual 
letters.  This  AD  requires  a  one-time 
inspection  within  the  next  5  hours  time 
in  service  to  determine  the  part  number 
(P/N)  and  revision  letter  of  the  push  rod 
installed  on  the  engine.  All  push  rods 
with  P/N  73806  and  revision  letters  "V" 
or  "W"  must  be  replaced  with 
serviceable  parts.  This  amendment  is 
prompted  by  reports  of  several  failures 
of  push  rods.  The  actions  specified  by 
this  AD  are  intended  to  prevent  engine 
roughness  and  power  loss,  which  could 
result  in  loss  of  the  aircraft. 
DATES:  Effective  January  24, 1996.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  95-03-10.  issued  on 
February  7, 1995,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  11.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-63,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Textron 
Lycoming,  652  Oliver  Street, 
Williamsport,  PA  17701;  telephone 
(717)  327-7278.  fax  (717)  327-7022. 
This  information  mav  be  examined  at 


the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATtON  CONTACT:  Nick 
Minniti,  Aerospace  Engineer,  New  York 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  10 
Fifth  St.,  Valley  Stream,  NY  11581; 
telephone  (516)  256-7510.  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  On 
February  7, 1995.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  95- 
03-10.  applicable  to  Textron  Lycoming 
0-235  series  reciprocating  engines, 
which  requires  a  one-time  inspection 
within  the  next  5  hours  time  in  service 
to  determine  the  part  number  (P/N)  and 
revision  letter  of  the  push  rod  installed 
on  the  engine.  All  push  rods  with  P/N 
73806  and  revision  letters  "'V"  or  "W" 
must  be  replaced  with  serviceable  parts. 
That  action  was  prompted  by  reports  of 
several  failures  of  push  rods.  P/N  73806, 
installed  in  Textron  Lycoming  0-235 
series  reciprocating  engines.  The 
manufacturer's  investigation  has 
determined  that  the  failures  initiated 
from  scoring  on  the  inner  diameter  (LD.) 
of  the  push  rod  tube.  The  scoring  was 
introduced  during  the  extrusion  of  the 
tube  at  the  supplier.  These  push  rods 
were  installed  in  engines  shipped  from 
the  factory  between  February  22.  1993. 
and  September  2, 1994,  or  were 
installed  as  serviceable  parts  on  or  after 
February  22, 1993.  This  condition,  if  not 
corrected,  could  result  in  engine 
roughness  and  power  loss,  which  could 
result  in  loss  of  the  aircraft. 

Since  publication  of  the  priority  letter 
AD,  the  FAA  has  received  reports  of 
confusion  regarding  whether  a  previous 
AD.  80-25-02  R2.  also  applicable  to 
pushrod  P/N  73806,  remains  in  effect. 
This  final  rule  AD  clarifies  in  a  note  that 
compliance  with  AD  80-25-02  R2  is 
still  mandatory. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Mandatory  Service  Bulletin 
No.  552.  dated  November  1, 1994,  that 
lists  by  serial  number  engines  shipped 
from  the  factory  between  February  22, 
1993,  and  September  2, 1994,  and 
describes  procedures  for  inspection  of 
push  rods  to  determine  if  they  require 
replacement. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  95-03-10 
to  prevent  engine  roughness  and  power 
loss,  which  could  result  in  loss  of  the 
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aircraft.  The  AD  requires  a  one-time 
inspection  within  the  next  5  hours  time 
in  service  to  determine  the  P/N  and 
revision  letter  of  the  push  rod  installed 
on  the  engine.  All  push  rods  with  P/N 
73806  and  revision  letters  "V"  or  "W" 
must  be  replaced  with  serviceable  parts. 
Textron  Lycoming  has  determined  that 
it  is  not  possible  to  visually  inspect  the 
push  rod  tube  for  I.D.  scoring  that  can 
cause  the  part  to  fail.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
eRiective  immediately  by  individual 
letters  issued  on  February  7,  1995.  to  all 
known  U.S.  owners  and  operators  of 
Textron  Lycoming  0-235  series 
reciprocating  engines.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal' Register  as  an 
amendment  to  Section  39.13  of  part  39 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  make  it  effective  to  all 
persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  sul»tance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-63.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101.  40113. 

44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-03-10    Textron  Lycoming:  Amendment 
39-9458  Docket  94-ANE-63. 


Applicability:  Textron  Lycoming  0-235 
series  reciprocating  engines,  shipped  from 
the  factory  between  February  22,  1993,  and 
September  2, 1994.  and  identified  by  serial 
number  in  Textron  Lycoming  Mandatory 
Service  Bulletin  (MSB)  No.  522,  dated 
November  1. 1994;  and  ail  Textron  Lycoming 
0-235  series  reciprocaUng  engines  that  have 
had  push  rods,  part  number  (P/N)  73806. 
installed  as  service  parts  on  or  after  February 
22,  1993.  These  engines  are  installed  on  but 
not  limited  to  the  following  aircraft:  Pijjer 
PA-11,  -12.  -18.  -22.  -28.  -38;  Cessna  152, 
A152;  Beech  77;  Taylorcraft  F-21;  and 
Gulfatream  American  AAl  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
rejjaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (b) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  frxim  the 
applicability  of  this  AD. 

Note  2:  This  amendment  does  not 
supersede  AD  80-25-02  R2,  which  also 
applies  to  pushrod  P/N  73806.  AD  80-25-02 
R2  continues  in  effect  and  must  be  complied 
with. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  roughness  and  power 
loss,  which  could  result  in  loss  of  the  aircraft, 
accomplish  the  following: 

(a)  Within  5  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD.  insp>ect 
push  rods  for  P/N  and  revision  letter.  All 
push  rods  with  P/N  73806  and  revision  letter 
"V"  or  "W"  must  be  replaced  with 
serviceable  parts  in  accordance  with  Textron 
Lycoming  MSB  No.  522,  dated  November  1, 
1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(c)  Sfiecial  flight  piermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  required  by 
this  AD  can  be  accomplished. 


(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
MSB: 


UMi 


Oxumem  No. 

Page* 

Date 

Textron 

Lycoming 
MSB  No.  F>??. 
Total  pages: 
2. 

1-2 

November  1, 
1994. 

r 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Textron  Lycoming.  652  Oliver  Street, 
Williamsport.  PA  17701;  telephone  (717) 
327-7278.  fax  (717)  327-7022.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  1 2  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(e)  This  amendment  becomes  effective 
January  24. 1996,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  95-03-10, 
issued  February  7, 1995,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
Decembers.  1995. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  96-272  Filed  1-8-96;  8:45  am) 

BILUNG  CODE  4910-13-U 


14CPR  Part  39 

[DocKet  No.  d5~ANE  -67.  Amenoment  39- 
9460,  AD  95-26-02) 

Airworthiness  Directives;  Textron 
Lycoming  Reciprocating  Engines 

AGENCY:  FeiJerdi  .AvidUuii 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Textron  Lycoming 
reciprocating  engines  installed  on 
certain  aircraft  identified  by  registration 
numbers.  This  action  supersedes 
priority  letter  AD  94-14-13  that 
currently  requires  engines  certified  to 
operate  on  91  octane  or  higher  aviation 
gasoline  (avgas)  to  undergo  a  teardown 
and  analytical  inspection  for  detonation 
damage,  and  engines  certified  to  operate 
on  80  octane  avgas  to  undergo 
inspection  for  evidence  of  possible 
internal  engine  damage.  This  action 
revises  incorrect  engine  model  numbers 
and  aircraft  registration  numbers  listed 
in  the  priority  letter  AD.  This 
amendment  is  prompted  by  the  Federal 
Aviation  Administration  (FAA) 


receiving  more  accurate  information 
concerning  which  aircraft  were  fueled 
with  the  contaminated  mixture  at  the 
affected  airports.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
detonation  due  to  low  octane,  which 
can  result  in  severe  engine  damage  and 
subsequent  failure. 
DATES:  Effective  January  24, 1996. 

Ttie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  24, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  11.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
95-ANE-67.  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Textron 
Lycoming,  Reciprocating  Engine 
Division,  652  Oliver  St.,  Williamsp)ort, 
PA  17701;  telephone  (717)  327-7278, 
fax  (717)  327-7022.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  EXZ. 

FOR  FURTHER  INFORMATION  CONTACT: 
Locke  Easton,  Aerospace  Engineer, 
Engine  and  Propeller  Standards  Staff, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park; 
telephone  (617)  238-7113,  fax  (617) 
238-7199.. 

SUPPLEMENTARY  INFORMATION:  On  Jime 
23,  1994.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  94- 
14-13,  applicable  to  Textron  Lycoming 
(formerly  Avco  Lycoming)  0-235-1 2C, 
0-235-L,  O-320-A,  O-320-B2C,  O- 
320-E.  O-320-E2A,  O-320-E2D,  O- 
320-E20.  O-320-D2J,  O-320-D3G,  O- 
320-H2AD.  IO-320-B,  IO-320-B.  lO- 
320-C,  LO-320-A4K,  LO-320-DlD,  O- 
360-A.  O-360-A4M.  O-360-F,  10-360- 
A.  IO-360-BIB.  IO-360-C,  LO-360- 
AlA,  LO-360-A1D,  LIO-360-A1A, 
LIO-360-A3B6D.  TIO^360-C,  TVO- 
435-AlA.  O-540-E.  O-540-C,  O-540-J, 
IO-540-C,  IO-54(>-D.  IO-540  E  290,  lO- 
540-K,  TIO-540-F,  T1O-540-J,  TIO- 
540-S,  165D-540-B  380,  and  R-680 
series  reciprocating  engines,  installed 
on  the  following  U.S.  registered  aircraft; 
NIOIOF,  N106RE.  N1068M,  NllOMP, 
N1285X,  N1317P,  N1344V.  N14006, 
N15851,  N1666C.  N177DT.  N1920F. 


N1928Q,  N20HT,  N20NC.  N20ND, 
N207X,  N2040Q,  N2128W,  N2165M, 
N2185K.  N2232Z,  N22874,  N2300R, 
N2346G,  N2394Q,  N24395,  N24627, 
N24860,  N250M,  N2555V,  N25562, 
N2578L,  N2603Y,  N26602,  N28FG, 
N2811R,  N2815F,  N2817Q,  N2819A, 
N2848Q,  N28683,  N2927M,  N2964K, 
N3060M,  N32388,  N33696,  N34242. 
N36358,  N3737U,  N37500,  N3945K. 
N40ES,  N40VF,  N400JM,  N4222J, 
N4293Y.  N4316T,  N4320F,  N4497U, 
N4515P,  N4602S,  N4674S.  N4687P, 
N47SG,  N4796V,  N47964,  N48ES. 
N494FL,  N5199U,  N52015,  N5217L, 
N5254K,  N5344K,  N5418W,  N54228. 
N54661,  N5547Q,  N55521,  N56GS, 
N56884,  N59850,  N6005Z.  N6045M, 
N61569,  N6239H,  N62801,  N6286W, 
N6297V.  N63R,  N6370P,  N6412D, 
N64120,  N6480D,  N6483Q,  N6493Q. 
N65425,  N671A.  N67615,  N67975, 
N68SC,  N68937,  N6905V.  N7ZX, 
N7p416,  N71RJ.  N711PG.  N714ZU, 
N7157V,  N7195G.  N7213P,  N7230F, 
N7230a  N7248H,  N73064,  N733WH. 
N734TA.  N7361R,  N737CM.  N737NV. 
N738GX,  N738KC,  N738KF,  N738KK. 
N738RC,  N738ZL,  N739RF,  N75381, 
N755GA,  N756RV,  N757SK,  N757SX, 
N757TU,  N7724M,  N777EE,  N78887, 
N78901,  N7894V,  N792BW,  N804EH. 
N8070P,  N8094Q,  N81RP,  N81203, 
N8144G,  N8149E,  N8184X,  N8201B, 
N82182.  N8223W.  N8264W,  N8286W, 
N8306D,  N8372L,  N8494E.  N8537J, 
N8579H,  N8691Y,  N8810P,  N8961P. 
N9114H,  N9140J,  N9157S,  N9296P, 
N9407K,  N9444R,  N9451B,  N95WT, 
N9574L,  N96TB,  N96134,  N9666V. 
N9673L,  N9728U,  N9783L.  N9808J  and 
N9864C.  That  action  requires  teardovvm 
and  analytical  inspection  for  engines 
certified  to  operate  on  91  or  higher 
octane  aviation  gasoline  (avgas),  and 
differential  compression  test  and 
examination  of  the  oil  filter  for  engines 
certified  to  operate  on  80  octane  avgas. 
That  action  was  prompted  by  reports  of 
reports  of  aviation  gasoline  (avgas)  being 
contaminated  by  Jet  A  fuel.  After 
investigation,  the  source  of  the 
contamination  has  been  determined  to 
be  the  refiner  of  the  avgas.  Through  its 
distribution  system,  the  refiner 
inadvertently  caused  Jet  A  fuel  to  be 
loaded  into  distribution  tanks  intended 
for  avgas.  Contaminated  avgas  from 
these  distribution  tanks  was  then 
shipped  to  local  fuel  distributors.  The 
FAA  has  determined  that  aircraft  with 
certain  Textron  Lycoming  engines 
installed  were  fueled  with  this 
contaminated  mixture  between  May  22 
and  June  2, 1994.  at  Sacramento 
Executive  (SAC)  airport,  or  between 
May  18  and  June  2,  1994,  at  Sacramento 
Metro  (SMF)  airport.  The  list  of  U.S. 
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registervu  aircran  specmea  in  me 
applicability  paragraph  of  this  AD  is 
based  on  investigation  of  fueling  records 
secured  from  the  two  affected  airports, 
which  the  FAA  has  determined  to 
represent  the  population  of  affected 
engines.  That  condition,  if  not 
corrected,  could  result  in  detonation 
due  to  low  octane,  which  can  result  in 
severe  engine  damage  and  subsequent 
failure. 

This  AD  requires  engines  certified  to 
operate  on  91  octane  or  higher  avgas  to 
undergo  a  teardown  and  analytical 
inspection  for  detonation  damage,  and 
engines  certified  to  operate  on  80  octane 
avgas  to  undergo  inspection  for 
evidence  of  possible  internal  engine 
damage.  Engineering  analysis  of 
operating  these  engines  with  avgas 
contaminated  with  Jet  A  fuel  indicates 
that  actual  damage  to  the  engine  may 
range  from  unnoticeable  to  very  severe, 
according  to  the  duration  of  run,  engine 
power  level,  and  level  of  contamination. 
Damage  may  be  characterized  by 
increased  operating  temperatures 
resulting  in  damaged  intake  valves  and 
burned  pistons,  and  excessive  loads 
imposed  by  detonation.  Since  internal 
damage  may  not  be  assessed  by  any 
other  method,  engines  certified  to 
Of)erate  on  91  octane  or  higher  avgas 
must  undergo  a  teardown  and  analytical 
inspection  and  any  parts  showing  signs 
of  detonation  damage  must  be  replaced. 
Investigation  revealed  the  lowest  octane 
level  of  the  contaminated  fuel  to  be  83 
octane,  therefore  engines  certified  to 
operate  on  80  octane  avgas  need  not 
undergo  a  teardown  and  analytical 
inspection  unless  evidence  of  internal 
engine  damage  is  present  by  the 
required  differential  compression  test 
and  examination  of  the  oil  filter  for 
metal  particles.  The  refiner  has  advised 
the  FAA  that  it  may  pay  for  any 
reasonable  expense  associated  with  the 
inspection  and/or  disassembly  in 
accordance  with  the  mechanic's  and 
manufacturer's  recommendations. 

Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  has  received  more 
acciu^te  information  concerning  which 
aircraft  were  fueled  with  the 
contaminated  mixture  at  the  affected 
airports.  This  AD  therefore  corrects 
certain  engine  model  numbers  and 
aircraft  registration  numbers  for  aircraft 
that  were  fueled  with  the  contaminated 
mixture. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of:  Avco 
Lycoming  Service  Bulletin  (SB)  No.  398, 
dated  April  30,  1976,  that  specifies  that 
reciprocating  engines  operated  with 
lower  octane  than  that  approved  for  the 
engine  or  contaminated  with  Jet  A  fuel 
should  undergo  a  teardown  and 


analytical  inspet,hur.  a^  llm  ciiguie 
could  sustain  damage  that  cannot  be 
assessed  by  any  other  method;  and  Avco 
Lycoming  Servire  Instruction  (SI)  No. 
1191,  dated  March  31.  1972.  that 
describes  procedures  for  differential 
compression  tests. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  94-14-13  to  revise  incorrect 
engine  model  numbers  and  aircraft 
registration  numbers  listed  in  the 
priority  letter  AD.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  documents 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendnient 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  95-ANE-67.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  wall  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101.  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-26-02    Textron  Lycoming:  Amendment 
39-9460.  Docket  No.  95-ANE-67. 
Supersedes  AD  94-14-13. 
Applicability:  Textron  Lycoming  (formerly 
Avco  Lycoming)  0-235-12C,  0-235-L,  O- 
320-A,  O-320-B2C.  C)-320-E,  0-32a-E2A. 
O-320-E2D.  C)-320-E20.  O-320-D2J,  O- 
320-D3G,  O-320-H2AD,  IO-320-B,  10-320- 
B.  1O-320-C,  LO-320-A4K,  LO-320-DlD, 
0-360-A,  a-360-A4M,  O-360-F,  IO-360-A, 
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IO-360-BIB,  IO-36(>-C,  LO-36(>-AlA,  LO- 
360-AlD,  UO-SBO-AIA,  L1O-360-A3B6D, 
TIC)-360-C.  TVO-435-AL\,  0-54a-E,  O- 
540-C,  O-540-J,  1O-540-C,  IO-540-D.  lO- 
540  E  290,  IO-540-K,  T1O-540-F,  TIO-54(>- 
J,  TIO-540-S,  and  R-680  series  reciprocating 
engines,  installed  on  the  following  U.S. 
registered  aircraft:  N1004V,  NlOlOF, 
N106RE,  N1068M,  NllOMP,  N1285X, 
N1317P,  N1344V,  N14006.  N15851.  N1666C, 
N177DT,  N1920F,  N1928Q.  N20HT.  N20NC, 
N20ND,  N207X,  N2040Q,  N2128W,  N2165M. 
N2185K,  N2232Z,  N22874,  N2300R,  N2346G, 
N2394Q,  N24395,  N24627,  N24860.  N250M, 
N2555V.  N25562,  N2578L,  N2603Y,  N26602, 
N28FG,  N2811R,  N2815F,  N2817Q,  N2819A, 
N2848Q,  N28683.  N2927M,  N2964K, 
N3060M,  N32388,  N33696,  N34242,  N36358, 
N3737U,  N37500,  N3945K.  N40ES.  N40VF, 
N400JM,  N4222J,  N4293Y.  N4316T,  N4320F. 
N4497U,  N4515P,  N46GS,  N4602S,  N4674S, 
N4687P,  N47SG,  N4796V.  N47964,  N48ES. 
N494FL,  N5199U,  N52015,  N5217L.  N5254K, 
N5344K,  N5418W,  N54228,  N54661, 
N5547Q,  N55521.  N56884.  N59850.  N6005Z, 
N6045M.  N61569.  N6239H,  N62801, 
N6286W,  N6297V,  N63R,  N6370P.  N6412D, 
N6480D,  N6483Q,  N6493Q,  N65425,  N671A, 
N67615,  N67975.  N68SC,  N68937.  N6905V, 
N7ZX,  N70416,  N71RJ,  N711PG,  N714ZU, 
N7157V,  N7195G,  N7213P.  N7230F,  N7230Q, 
N7248H,  N73064.  N733WH,  N734TA. 
N7361R.  N737CM,  N737NV,  N738GX, 
N738KC.  N738KF,  N738RC,  N738ZL, 
N739RF,  N75381.  N755GA,  N756RV. 
N757SK,  N757SX.  N757TU,  N7724M, 
N777EE,  N78887,  N78901,  N7894V, 
N792BW,  N804EH.  N8070P.  N8094Q,  N81RP, 
N81203,  N8144G,  N8149E,  N8184X,  N8201B, 
N82182,  N8223W.  N8264W.  N8306D. 
N8372L,  N8494E,  N8537I,  N8579H,  N8691Y, 
N8810P,  N8961P,  N9140J,  N9157S,  N9296P. 
N9407K,  N9444R.  N9451B,  N95WT,  N9574L, 
N96TB,  N96134,  N9666V,  N9673L.  N9728U, 
N9783L,  N9808)  and  N9864C. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (c) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detonation  due  to  low  octane, 
which  can  result  in  severe  engine  damage 
and  subsequent  failure,  accomplish  the 
following: 

(a)  For  engines  that  are  certified  to  operate 
on  only  91  or  higher  octane  aviation  gasoline 


(avgas)  within  the  next  2  hours  time  in 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD)  perform  an 
engine  teardown  and  analytical  inspection, 
and  replace  with  serviceable  parts  as 
necessary  in  accordance  with  Avco  Lycoming 
Service  Bulletin  (SB)  No.  398,  dated  April  30. 
1976. 

(b)  For  engines  that  are  certified  to  operate 
on  80  octane  avgas,  within  the  next  2  hours 
TIS  after  the  effective  date  of  this  AD  conduct 
a  differential  compression  test  on  all 
cylinders  in  accordance  with  Avco  Lycoming 
Service  Instruction  (SI)  No.  1191,  dated 
March  31,  1972.  and  examine  the  oil  filter  by 
cutting  the  oil  filter  apart  and  spreading  the 
filter  paper  out  to  look  for  metal  particles.  If 
metal  pwrticles  are  present,  or  if  one  or  more 
cylinders  shows  unacceptable  compression 
as  specified  in  Avco  Lycoming  SI  No.  1191, 
dated  March  31, 1972,  perform  an  engine 
teardown  and  analytical  inspection,  and 
replace  with  serviceable  parts  as  necessary  in 
accordance  with  Avco  Lycoming  SB  No.  398. 
dated  April  30, 1976. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine  and 
Propeller  Standards  Staff.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  and  Propeller  Standards  Staff. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  he  obtained  from  the  Engine  and 
Propeller  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Avco  Lycoming  service  documents; 


Document  No. 

Page 

Revision 

Date 

SB  No.  398  ... 

1 

Original 

April  30, 
1976. 

Total 

pages: 
1. 
SI  No.  1191   .. 

1-2 

Original 

Marcti 
31, 
1972. 

Total 

pages: 
2. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Textron  Lycoming,  Reciprocating 
Engine  Division,  652  Oliver  St, 
Williamsport,  PA  17701;  telephone  (717) 
327-7278.  fax  (717)  327-7022.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 


North  Capitol  SUeet,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  supersedes  priority 
letter  AD  94-14-13.  issued  June  23. 1994. 

(g)  This  amendment  becomes  effective  on 
January  24, 1996. 

Issued  in  Burlington,  Massachusetts,  on 
December  5, 1995. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  96-273  Filed  l-«-96;  8:45  amj 
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14  CFR  Part  91 

[Docket  No.  26903  Special  Federal  Aviation 
Regulation  (SFAR)  No.  66-2] 

RIN  2120-AF72 

Indefinite  Suspension  of  the 
Prohibition  Against  Certain  Flights 
Between  the  United  States  and  the 
Federal  Republic  of  Yugoslavia  (Sert>ia 
and  Montenegro) 

AGENCY:  Federal  aviation 
Administration  (FAA).  DOT. 
ACTtON:  Notice  of  suspension  of 
effectiveness. 

SUMMARY:  This  action  suspends 
indefinitely  the  provisions  of  SFAR  No. 
66-2.  SFAR  No.  66-2  prohibits,  with 
certain  exceptions,  the  takeoff  from, 
landing  in,  or  overflight  of  the  territory  •• 
of  the  United  States  by  any  aircraft  on 
a  flight  to  or  from  the  territory  of 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro).  In  addition,  the  SFAR 
prohibits  the  landing  in,  takeoff  from,  or 
overflight  of  the  territory  of  the  United 
States  by  any  aircraft  on  a  flight  from  or 
to  any  intermediate  destination,  if  the 
flight's  origin  or  ultimate  destination  is 
Serbia  and  Montenegro.  Presidential 
Determination  No.  96-7  suspends  the 
sanctions  previously  imposed  under 
Executive  Order  12810  with  respect  to 
Yugoslavia  to  achieve  a  negotiated 
settlement  of  the  conflict  in  Bosnia- 
Herzegovina  and  directs  the  Department 
of  Transportation  to  suspend  the 
effectiveness  of  Order  No.  92-6-27. 
Accordingly,  the  Administrator  is 
suspending  indefinitely  the 
effectiveness  of  the  provisions  of  SFAR 
No.  66-2. 

DATES:  Effective  on  January  2, 1996. 
SFAR  No.  6&-2  in  14  CFR  Part  91  is 
suspended  indefinitely. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Lane,  Airspace  and  Air 
Traffic  Law  Branch.  AGC-230,  Office  of 
the  Chief  Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone:  202-267-3491. 
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SUPPC£M£NTAR¥ 

Availability  of  Document 

any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Public  Inquiry  Center. 
APA-230.  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  or  by 
calling  202-267-3484.  Communications 
must  identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  the  Advisory  Circular 
No.  11-2A.  which  describes  the 
applications  procedure. 

Background 

The  FAA  is  responsible  for  the  safety 
of  flight  in  the  United  States  and  the 
safiety  of  U.S.-registered  aircraft  and  U.S. 
operators  throughout  the  world.  Section 
40101(d)(1)  of  Title  49,  United  States 
Code,  requires  the  Administrator  of  the 
FAA  to  consider  the  regulation  of  air 
commerce  in  a  manner  that  best 
promotes  safety  and  fulfills  the 
requirements  of  national  security  as 
being  in  the  public  interest.  In  addition. 
49  U.S.C.  40105{b)(A)  requires  the 
Administrator  to  exercise  his  authority 
consistently  with  the  obligations  of  the 
United  States  Government  under  an 
international  agreement. 

One  such  international  agreement  is 
the  Charter  of  the  United  Nations  (the 
Charter)  59  Stat.  1031:  3  Bevans  1153 
(1945)).  Under  Article  25  of  the  Charter, 
"the  members  of  the  United  Nations 
agree  to  accept  and  carry  out  the 
decisions  of  the  Security  Council  in 
accordance  with  the  present  Charter." 
Article  48(1)  of  the  Charter  further 
provides,  in  pertinent  part,  that  "(tjhe 
action  required  to  carry  out  the 
decisions  of  the  Security  Council  for  the 
maintenance  of  international  peace  and 
security  shall  be  taken  by  all  members 
of  the  United  Nations  •  •  •  ". 

On  May  30.  1992.  acting  under 
Chapter  V'll  of  the  charter,  the  Security 
Council  adopted  Resolution  757, 
mandating  an  embargo  of  certain  air 
traffic  with  Serbia  and  Montenegro. 
Paragraph  7(a)  of  Resolution  757 
requires  all  states  to  deny  permission  to 
any  aircraft  to  takeoff  from,  land  in,  or 
overfly  their  territory  if  the  aircraft  is 
destined  to  land  in  or  has  taken  off  ftt)m 
the  territory  of  Serbia  and  Montenegro. 
An  exception  to  this  prohibition  is  made 
for  flights  that  have  been  approved  on 
the  grounds  of  urgent  humanitarian 
need  by  the  Security  Council  Committee 
established  by  Security  Council 
Resolution  724  (1991). 

The  United  States  Government  has 
taken  several  actions  to  restrict  air 
transportation  between  the  United 


States.  Serbia  and  Montenegro  in 
accordance  with  Security  Council 
Resolution  757.  Section  2(d)  of 
Executive  O-der  12810,  issued  by  the 
President  on  June  5. 1992.  prohibits 
"(ajny  transaction  by  a  United  States 
person,  or  involving  the  use  of  U.S.- 
registered  vessels  and  aircraft,  relating 
to  transportation  to  or  from  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  *  *   *  or  the  sale  in  the 
United  States  by  any  person  holding 
authority  under  the  Federal  Aviation 
Act  •  *  •  of  any  transportation  by  air 
which  includes  any  stop  in  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)."  Section  2(e)  of  the 
Executive  Order  further  prohibits: 

The  granting  of  permission  to  any  aircraft 
to  takeoff  from,  land  in,  or  overfly  the  United 
States,  if  the  aircraft,  as  part  of  the  same 
flight  or  a  continuation  of  that  flight,  is 
destined  to  land  in  or  has  taken  off  from  the 
territory  of  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro). 

Executive  Order  12810  cites  the 
Presidents'  authority  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.),  the 
National  Emergencies  Act  (50  U.S.C. 
1601  etseq).  Section  1114  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  app.  1514).  Section 
301  of  Title  3.  United  States  Code  (3 
U.S.C.  301).  and  Section  5  of  the  United 
Nations  Participation  Act  of  1945.  as 
amended  (22  U.S.C.  287(c)).  In 
particular,  the  United  Nations 
Participation  Act  provides  that: 

(Nlotwtthstanding  the  provisions  of  any 
other  law.  whenever  the  United  States  is 
called  upon  by  the  (UN]  Security  Council  to 
apply  measures  which  said  Council  has 
decided  *  *  *  to  be  employed  to  give  effect 
to  its  decisions  under  the  [United  NationsI 
Charter,  the  president  may.  to  the  extent 
necessary  to  apply  such  measures,  through 
any  agency  which  he  may  designate,  and 
under  such  orders,  rules,  or  regulations  as 
may  be  prescritjed  by  him.  investigate, 
regulate,  or  prohibit  in  whole  or  in  part, 
economic  relations  of  rail,  sea,  (andl  air 
*   *   *  t>etween  any  foreign  country  or  to  any 
nation  thereof  or  any  person  therein  and  the 
United  States  or  any  person  subject  to  the 
jurisdiction  thereof  *   *   * 

On  June  12. 1992.  the  Office  of  the 
Secretary  of  Transportation  issued 
Order  92-6-27.  which  implements 
Executive  Order  12810  by  amending  all 
Department  of  Transportation  (DOT) 
certificates  issued  under  Section  401  of 
the  Act.  all  permits  issued  under 
Section  402  of  the  Act.  and  all 
exemptions  from  Section  401  and  402 
accordingly. 

On  June  23.  1992,  the  FAA  published 
SFAR  No.  66,  prohibiting  the  takeoff 
from,  landing  in,  or  overflights  of  the 


territory  of  the  United  States  by  an 
aircraft  on  a  flight  to  or  from  the 
territory  of  the  Serbia  and  Montenegro 
(57  FR  28031).  SFAR  No.  66  also 
prohibited  the  landing  in  takeoff  from, 
or  overflight  of  the  territory  of  the 
United  States  by  any  aircraft  on  a  flight 
from  or  to  any  intermediate  destination, 
if  the  flight  is  destined  to  land  in  or 
takeoff  from  Serbia  and  Montenegro. 
After  SFAR  No.  66  expired  on  June  19, 
1993.  the  FAA  reinstated  the 
prohibition  against  certain  flights 
between  the  United  States  and  the 
Serbia  and  Montenegro  through  the 
issuance  of  SFAR  No.  66-1  (58  FTl 
45220).  SFAR  No.  66-1  became  effective 
on  August  26.  1993,  and  expired  on 
August  26. 1994. 

On  May  31. 1995.  the  FAA  replaced 
SFAR  No.  66-1  with  SFAR  No.  66-2. 
SFAR  No.  66-2  prohibits,  with  certain 
exceptions,  the  takeoff  from.  landing  in 
or  overflight  of  the  territory  of  the 
United  States  by  an  aircraft  on  a  flight 
to  or  from  the  territory  of  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  60  FR  28476).  In  addition. 
SFAR  No.  66-2  prohibits  the  landing  in, 
takeoff  from,  or  overflight  of  the 
territory  of  the  United  States  by  any 
aircraft  on  a  flight  from  or  to  any 
intermediate  destination,  if  the  flights' 
origin  or  ultimate  destination  is  Serbia 
and  Montenegro.  SFAR  No.  66-2 
expires  on  June  2.  1997. 

On  October  27.  1995.  the  Embassy  of 
the  Federal  Republic  of  Yugoslavia 
petitioned  the  FAA  for  an  exemption 
from  SFAR  No.  66-2  to  f)ermit  the 
operation  of  an  aircraft  carrying 
delegates  from  both  the  Federal 
Republic  of  Yugoslavia  and  the  Bosnian 
Serb-Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  to  operate  to, 
within,  and  from  the  United  States  to 
and  from  a  point  within  Bosnia  and 
Montenegro.  Pursuant  to  the 
Department  of  Treasury,  Office  of 
Foreign  Assets  Control,  the  FAA  granted 
the  petition  which  permitted  the 
transporting  of  the  delegation  from 
Belgrade  to  and  from  the  Peace 
Conference  at  Wright  Patterson  Air 
Force  Base  in  Dayton,  Ohio,  for  the 
purpose  of  conducting  negotiations. 

On  January  2. 1996.  the  President 
transmitted  Presidential  Determination 
No.  96-7.  which  suspends  the  sanctions 
previously  imposed  with  respect  to 
Yugoslavia  to  the  United  States 
Congress.  The  President  determined  that 
suspension  was  necessary  to  achieve  a 
negotiated  settlement  of  the  conflict  in 
Bosnia-Herzegovina  that  is  acceptable  to 
the  parties.  On  January  2.  1996.  the 
Department  of  Transportation 
suspended  the  effectiveness  of  the 
conditions  contained  in  Order  No.  92- 
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6-27.  A  copy  of  Presidential 
Determination  No.  96-7  has  been  placed 
in  the  docket  for  this  action. 

Indefinite  SuNptriMoii  ut  the  Prohibition 

Against  Ten, in  Flights  Bctwoen  the 
United  StdH's  and  thf  K*'iipral  Republit 
of  Yugoslavia  (SfTfua  ^nd  Montenegro) 

On  the  basis  of  the  above,  and  in 
support  of  Presidential  Determination 
No.  96-7, 1  am  ordering  an  indefinite 
suspension  of  the  piDvisions  of  SFAR 
No.  66-2.  For  the  reasons  stated  above, 
I  find  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  contrary  to  the  public  interest. 
Further,  I  find  that  good  cause  exists  for 
making  this  rule  effective  immediately 
upon  issuance.  I  also  find  that  this 
action  is  fully  consistent  with  my 
obligations  under  49  U.S.C.  Section 
40105(b)(1)  to  ensure  that  I  exercise  my 
duties  consistently  with  the  obligations 
of  the  United  States  imder  international 
agreements. 

Regualtory  Evaluation 

This  amendment  is  relieving  in  nature 
and  suspends  indefinitely  the 
restrictions  of  flights  between  the 
United  States,  Serbia  and  Montenegro. 
In  addition,  the  cost  to  circumnavigate 
the  territory  by  U.S.-registered  aircraft  is 
removed  by  this  action.  Accordingly, 
this  action  will  impose  no  additional 
burden  on  commercial  or  private 
operators. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3507  et  seq.). 

International  Trade  Impact  Assessment 

SFAR  No.  66-2  does  not  prohibit  U.S. 
and  foreign  air  carriers  from  engaging  in 
the  sale  of  air  transportation  to  or  from 
Serbia  and  Montenegro,  nor  does  it 
impose  any  restrictions  on  commercial 
carriers  beyond  those  imposed  by  DOT 
Order  92-6-27.  The  FAA.  tJierefore. 
determined  that  SFAR  No.  66-2  would 
not  create  a  competitive  advantage  or 
disadvantage  for  foreign  companies  in 
the  sale  of  aviation  products  or  services 
in  the  United  States,  nor  for  domestic 
firms  in  the  sale  of  aviation  products  or 
services  in  foreign  countries. 
Accordingly,  the  suspension  of  SFAR 
No.  66-2  also  will  not  create  a 
competitive  advantage  or  disadvantage 
for  foreign  companies  in  the  sale  of 
aviation  products  or  services  in  foreign 
countries. 


Federalism  Determination 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
nn  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(52  FR  4168;  October  30, 1987),  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  action  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866.  This 
action  is  considered  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Because  this  amendment  is 
relieving  in  nature,  the  FAA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft.  Airmen  Airports.  Air  traffic 
control.  Aviation  safety,  Federal 
Republic  of  Yugoslavia,  Freight, 
Montenegro,  Serbia. 

Accordingly,  for  the  reasons  set  forth 
above,  the  FaL\  is  suspending 
indefinitely  the  provisions  of  SFAR  66- 
2. 

Authority:  49  U.S.C.  106(g),  1155.  40103, 
40113,  40120,  44101,  44111,  44701,  44709. 
44711,  44712,  44715.  44716,  44717,  44722, 
46306,  46315,  46316,  46502,  46504,  46506, 
46507,  47122.  47508,  47528-47531:  articles 
1 2  and  29  of  the  Convention  on  International 
Civil  Aviation  (61  stat.  1180). 

Issued  in  Washington,  DC,  on  January  3, 
1996 

David  R.  Hinson, 
Administrator. 
[FR  Doc  96-275  Filed  1-5-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
[Docket  No  95'^-0?44] 

Secondary  Direct  Food  Additives 
Permitted  m  Food  for  Human 

Consumption 

agency:  Food  and  Drug  Administration, 

iliiS. 


ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Adnunistration  (FDA)  is  amending  the 
food  additive  regulations  for  n- 
butoxypoly(oxyethylene)poly 
(oxypropylene)  glycol  intended  for  use 
in  sugar  beet  processing  to  replace  the 
existing  limitation  on  molecular  weight 
with  a  limitation  on  viscosity.  This 
action  responds  to  a  petition  filed  by 
Union  Carbide  Corp. 
DATES:  Effective  January  9, 1996;  written 
objections  and  requests  for  a  hearing  by 
FEbruary  8, 1996.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
§  173.340  (21  CFR  173.340),  effective 
January  9, 1996. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm,  1-23, 12420  Parklawm  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3083. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  8,  1995  (60  FR  40384),  FDA 
announced  that  a  food  additive  petition 
(FAP  5A4473)  had  been  filed  by  Union 
Carbide  Corp.,  P.O.  Box  670,  Bound 
Brook,  NJ  08805.  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  §  173.340  Defoaming  agents  (21  CFR 
173.340)  to  redefine  the  limitations  for 
n- 

butoxypolyoxyethylenepolyoxyprop- 
yleneglycol  intended  for  use  as  a 
defoaming  agent  in  sugar  beet 
processing  from  molecular  weight  to 
viscosity. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
technical  amendment  concerning  n- 
butoxypolyoxyethylenepolyoxyprop- 
yleneglycol  raises  no  safety  issue,  and 
that  §  173.340  should  be  amended  as  set 
forth  below.  FDA  also  concludes  that 
the  appropriate  syntax  for  the  chemical 
name  of  the  additive  is 
n- 

butoxypoly{oxyethylene)poly 
(oxypropylene)glycol. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
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with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  pubUc  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  action,  as  announced  in  the  notice 
of  fiUng  for  FAP  5A4473  (60  FR  40384). 
FDA  has  received  no  new  information 
or  comments  that  would  affect  the 
agency's  previous  determination  that 
this  action  will  not  have  a  significant 
impact  on  the  human  environment  and 
that  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  reauired. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  8, 1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
f)articularity  the  provisions  of  the 
regulation  to  which  objection  is  made 


and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subiects  in  21  CFR  Part  173 

Food  additives.  Incorporation  by 
reference. 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dnigs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  173  is 
amended  as  follows- 

PART173— SECOn: -°v  d  reCT 
FOOD  ADDi^^^ES  PcPMi-tteo  ;N 

FOOD  FO  P  ^ '.  ■  M  A  N    :  0  N  S  -J  M  P ""  i  O  N" 

l.The  auLtionty  cUation  tor  21  LtK 
part  173  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348). 

2.  Section  173.340  is  amended  in  the 
table  in  paragraph  (a)(4)  by  revising  the 
entry  for  "n- 

butoxypolyoxyethylenepolyoxypropyle- 
ne  glycol"  under  the  headings  " 
Substance"  and  "Limitations"  to  read  as 
follows: 

§173.340    Def earning  agents. 

***** 

(a)  •  •  * 
(4)... 


Proposed  Rules 


Substance 

Limitations 

fvButoxypo(y(oxyethylene)-poly(oxypropy(ene)glyco< 

Viscosity  range,  4,850-5.350  Saytx)Jt  Universal  Seconds  (SUS)  at 
37.8  °C  (100  °F).  The  viscosity  range  Is  determined  by  the  mettv 
od  "Viscosity  Determination  of  n-bijtoxypoly(oxyethylene)- 
poly(oxypropylene)  glycol"  dated  April  26,  1995,  developied  by 
Union  CartJtde  Corp.,  P.O.  Box  670.  Bound  Brook,  NJ  08805, 
wtuch  is  incorporated  by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51 .  Copies  of  ttie  material  incorporated 
by  reference  are  available  from  the  Division  of  Petition  Control, 
Center  for  Food  Safety  and  Applied  Nutrition  (HFS-215),  Food 
and  Daig  Administration,  200  C  St.  SW.,  Washington,  DC 
20204,  and  may  be  examined  at  the  Center  for  Food  Safety  and 
Applied  Nutrition's  Library,  200  C  St.  SW.,  rm.  ,3321,  Washing- 
ton. DC,  or  at  the  Office  of  the  Federal  Register,  800  North  Cap- 
itol St.  NW.,  suite  700,  Washington,  DC. 

Dated:  December  21, 1995. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  96-228  Filed  l-«-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCf^R  Pan  6: 

[OocM^-  (MO  i'RM  -/;-  -3] 

'ier.nsa.nd  Ope'3t;or  To  Protect  the 
£~:vircnment 

ageNwT:  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  of  receipt  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  docketing,  as  a 
petition  for  rulemaking,  a  document, 
dated  August  7, 1995,  filed  with  the 
Commission  by  Heartland  Operation  to 
Protect  the  Environment  (HOPE).  The 
petition  was  assigned  Docket  No  PR.M- 
61-3  on  October  6,  1995.  The  petitioner 
requests  that  the  Commission  amend  its 
regulations  to  adopt  a  rule  regarding 
government  ownership  of  a  low-level 
radioactive  waste  disposal  site  that  is 
consistent  with  Federal  statute.  In  this 
document,  the  NRC  is  announcing  the 
receipt  of  the  petition  and  requesting 
public  comment  on  the  suggested 
amendment. 

DATES:  Submit  comments  by  March  11, 
1996.  Comments  received  after  thi';  date 
will  be  considered  if  it  is  prac  ;u  a;  to  ,i 
so.  However,  assurance  of  co:  >  OHratm;! 
cannot  be  given  except  as  to  conimeius 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to  the 
Nucit'ar  Regulatory  Commission, 
Attention:  Docketing  and  Service 
Branch,  Office  of  the  Secretan- 
Washington,  DC  20555-0001   I  or  a  ;  op\ 
of  the  petition,  w  ••'  -o  the  Riiu-> 
Review  Section,  Ruit-s  Review  and 
Directives  Branch,  Division  of  Freed:": 
of  Information  and  Fhiblications 
Services,  Office  of  Administration  IS 
Nuclear  Regulatory  Commission, 
\Vj-h:nc^n".  DC  20555 
fCR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  L<"^. I r  Cliwi  Rules  Review 
Section,  at  the  :>iu;ie  aadress  as  above  or 
by  telephone:  301-415-7163  or  toil  free 
1-800-368-5642. 


SUPPLEMEN~Aa>'  iN?-=MA~iOH: 
Background 

The  NRC  published  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  on  August  3, 1994  (59 
FR  39485).  The  ANPRM  announced  that 
the  NRC  was  considering  amending  its 
regulations  to  allow  private  ownership 
of  the  land  used  for  a  low-level 
radioactive  waste  (LLRW)  facility  site  as 
an  alternative  to  the  current  requirement 
for  Federal  or  State  ownership.  In  the 
ANPRl'^.  NRC  considered  the  option  to 
allow  private-land  ownership 
indefinitely,  given  that  adequate  land- 
use  restrictions  were  imposed.  The 
ANPRM  invited  comment  on  12 
questions  to  assist  the  NRC  in 
determining  if  such  a  change  could  be 
made  without  adversely  impacting 
public  health  and  safety.  The  NRC 
received  49  comment  letters  in  response 
to  the  .\\TR\'  The  NRC  prepared  a 
detailed  sLiinniary  of  the  comments 
received. ' 

On  July  18,  1995  (60  FR  36744),  the 
NRC  published  a  notice  withdrawing 
she  .^N'PRM  published  in  the  Federal 
Register  on  August  3, 1994.  In  the 
ri.otif  e  of  withdrawal,  the  NRC  stated 
that  a  rule  change  to  allow  private-land 
ownership  of  a  LLRW  site  is  not 
warranted  or  needed.  The  NRC  stated 
that  the  bases  for  its  decision  are  that 
State  and  compacts  have  generally 
indicated  that  they  do  not  need,  nor 
would  they  allow,  private-land 
ownership  and  that  this  rule  change 
could  be  potentially  disruptive  to  the 
current  LLRW  program. 

Petitioner'';  Conttrt; 

!  til  petitioner  states  that  the  NRC's 
present  regulation  (10  CFR  61.59(a)), 
which  requires  disposal  of  LLRW  "only 
on  land  owned  in  fee  by  the  Federal  or 
a  State  government,"  is  in  conflict  with 
a  provision  in  the  Nuclear  Waste  Policy 
Art  of  1982  (NWPA),  as  amended  (42 
use  10171(b)).  The  act  authorizes  the 
U.S.  Department  of  Energy  "to  assume 
title  and  custody  of  low-level 
radioactive  waste  and  the  land  on  which 
such  waste  is  disposed  of,  upon  request 
n\  'he  owner  of  such  waste  and  land 


'  Copies  of  the  summary  are  available  for 
insf)ection  or  copying  for  a  fee  from  the  NRC  Public 
Document  Room  at  2120  L  Street  NW.  (Lower 
l.even.  Washington  DC:  the  PDR's  mailing  address 
^  '  s  \RC  Mail  Stop  LL-6.  Washington,  DC 
J  is=     .vM^     telephone  (202)  634-3273:  fax  (202) 

634-334i. 


following  termination  of  the  license 
issued  by  the  Commission  (NRC)  for 
such  disposal  *  *  *."  Therefore,  the 
petitioner  proposes  that  the  NRC 
regulations  should  conform  to  NWPA 
provision  and  require  private  land 
ownership  during  operations  and 
closure  of  the  facility,  then  converting 
title  to  the  site  to  the  U.S.  Department 
of  Energy. 

The  petitioner  states  that,  because  of 
the  conflict  between  the  NRC  regulation 
and  the  NWPA  statute,  the  NRC 
regulation  is  void  with  regard  to  Federal 
ownership  of  a  LLRW  disposal  site 
before  commencement  of  the  receipt  of 
waste.  The  petitioner  asserts  that  if  the 
regulation  is  void  with  regard  to  Federal 
ownership,  that  it  is  also  silent  or 
unconstitutional  with  regard  to  State 
ownership.  The  petitioner  references  the 
following  case  [New  York  v.  United 
States,  112  S.Ct.  2408  (1992)]. 

Several  commenters,  including  the 
petitioner,  made  similar  comments  on 
the  ANPRM  that  there  is  not  an 
adequate  basis  for  requiring  Federal  or 
State  land  ownership,  which  therefore 
would  support  private  ownership.  In  the 
withdrawal  of  the  ANPRM,  the 
Commission  stated  that  it  believes  there 
is  adequate  statutory  authority  for  NRC 
to  require  Federal  or  State  land 
ownership.  The  Commission  Paper 
(SECY-95-152;  dated  June  13,  1995) 
further  discussed  the  NRC  staff  rationale 
for  beheving  that  NRC  has  this 
authority.  The  paper  stated  the  staffs 
belief  that  NRC  has  authority  to  require 
Federal  or  State  land  ownership 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  in  Section  161b.  This 
section  gives  the  Commission  the 
authority  to  promulgate  regulations 
deemed  necessary  or  desirable  to  protect 
health  or  to  minimize  danger  to  life  or 
property, 

Tlie  petitioner  further  states  that  the 
notice  withdrawing  the  ANPRM  (60  FR 
36744)  contains  no  documentation  or 
statement  of  any  issue  of  public  health 
and  safety  as  the  basis  for  the  regulation; 
therefore,  the  petitioner  believes  public 
health  and  safety  cannot  be  an  issue 
upon  which  the  NRC  regulation  is 
based. 

The  petitioner  also  states  that  the 
notice  of  withdrawal  contains  the 
statement:  "The  Commission  believes 
that  the  potential  negative  impact  of 
disrupting  the  current  process  far 
outweighs  any  potential  benefits  that 
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might  be  derived  from  making  a  generic 
rule  change  at  that  time."  In  response, 
the  petitioner  asserts  that  the 
Commission's  role  is  to  regulate  nuclear 
material  in  a  manner  that  protects 
public  health  and  safety  and  the 
environment,  that  its  role  is  not  to 
facilitate  speciRc  processes,  i.e.,  the 
ciurent  LLRW  disposal  process. 

The  petitioner  references  the 
following  quote  &x»m  the  notice  of 

withdrawal: 

For  over  three  decades  the  public  has  been 
led  to  believe  that  all  LLW  disposal  sites 
would  necessarily  be  owned  and  controlled 
by  either  a  Federal  or  State  government.  This. 
we  believe,  has  been  an  important  fector  in 
convincing  many  prop)onent  groups  and  State 
and  local  LLW  advisory  groups  that  LLW  can 
and  will  be  disposed  of  in  a  safe  manner.  To 
now  try  and  convince  these  groups  that 
Federal  or  State  ownership  of  LLW  disposal 
sites  is  not  required  may  be  difficult  and 
generate  a  significant  credibility  problem. 

In  response,  the  petitioner  states  that 
credibility  problems  occur  when 
misrepresentations,  i.e.,  government 
ownership  is  necessary  to  ensure  proper 
LLRW  management,  are  initially  made 
and  that  the  credibility  problems  are 
exacerbated  the  longer  the 
misrepresentations  are  allowed  to 
continue.  The  petitioner  believes  that 
there  certainly  would  appear  to  be  a 
larger  credibility  problem  for  the 
Commission  to  maintain  a  regulation 
that  is  in  direct  conflict  with  a  statute. 
The  petitioner  offers  that  the 
Commission  might  reflect  on  the 
Department  of  Energy's  recent  efforts  to 
gain  credibility  by  coming  clean  on  past 
misrepresentations,  i.e.,  secret  radiation 
studies. 

Conclusion 

The  petitioner  believes  that  for  the 
stated  reasons,  the  NRC  should  adopt  a 
rule  regarding  government  ownership  of 
LLRW  disposal  sites  that  is  consistent 
with  the  Federal  statute  [42  USC 
10171(b)l. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  January.  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
|FR  Doc.  96-282  Filed  l-»-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION       SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14CFRPart39 

pocket  No.  95-NM-03-AD] 

Airworthiness  Directives;  Boeing 
Model  747-100.  -200,  and  -300  Series  . 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACDON:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  747-100,  -200,  and  -300  series 
airplanes,  that  would  have  required  an 
inspection  to  determine  if  hinge  bolts 
and  nuts  are  installed  in  the  overhead 
stowage  bins,  and  the  installation  of 
hinge  bolts  and  nuts,  if  necessary.  That 
proposal  was  prompted  by  reports  that 
overhead  stowage  bins  in  the  passenger 
compartment  have  fallen  out  of  position 
due  to  missing  hinge  bolts.  This  action 
revises  the  proposed  rule  by  revising  the 
applicability  to  include  additional 
airplanes.  The  actions  speciBed  by  this 
proposed  AD  are  intended  to  ensure  that 
hinge  bolts  are  installed  in  the  overhead 
storage  bins.  Missing  hinge  bolts  could 
result  in  the  overhead  stowage  bins 
falling  out  of  position  and  injuring 
airplane  occupants. 
DATES:  Comments  must  be  received  by 
lanuary  29.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
93-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Lundy,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW..  Renton,  Washington; 
telephone  (206)  227-1675;  fax  (206) 
227-1181. 


Conunents  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-93-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-93-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-100,  -200,  and  -300 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  August  23, 
1995  (60  FR  43728).  That  NPRM  would 
have  required  a  one-time  visual 
inspection  to  determine  if  the  hinge 
bolts  and  nuts  are  installed  in  the 
overhead  stowage  bins.  That  NPRM  also 
would  have  required  installation  of 
hinge  bolts  and  nuts,  if  necessary.  That 
NPRM  was  prompted  by  reports 
indicating  that  overhead  stowage  bins  in 
the  passenger  compartment  of  certain 
Model  747  series  airplanes  have  fallen 
out  of  position  and  injured  passengers 
due  to  missing  hinge  bolts.  Missing 
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hinge  bolts  could  result  in  the  overhead 
stowage  bins  falling  out  of  position  and 
injuring  airplane  occupants. 

Since  the  is,suance  of  that  NPRM  the 
FAA  has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  747-25A3095. 
Revision  1.  dated  September  28,  1995. 
This  service  bulletin  revises  the 
effectivity  listing  of  the  original  issue  oi 
the  service  bulletin  by  adding  airplanes 
RA006,  and  RD251  through  RD262 
inclusive.  In  addition,  certain  passenger 
airplanes  (which  have  been  converted  to 
special  freighters)  are  removed  from  the 
effectivity  of  the  alert  service  bulletin. 
This  revision  of  the  service  bulletin 
does  not  describe  any  additional  work 
requirements. 

The  FAA  has  determined  that  these 
additional  airplanes  are  subject  to  the 
same  unsafe  condition  as  described 
previously,  and  therefore,  must  be 
subject  to  the  requirements  of  the 
proposed  AD.  The  FAA  has  revised  the 
proposal  to  add  these  airplanes  to  the 
applicability  of  the  rule. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

In  addition,  the  FAA  has  given  due 
consideration  to  the  following 
comments  received  in  response  to  the 
proposal: 

Tnree  commenters  request  that  the 
"credit  time"  for  inspections 
accomplished  prior  to  the  effective  date 
of  the  AD  be  extended.  The  commenters 
note  that  several  operators  have 
accomplished  the  inspection  on  their 
fleets  as  far  back  as  when  the  original 
service  bulletin  was  issued  in  April 
1995.  Because  the  proposed  AD  would 
provide  credit  only  if  the  inspection 
previously  had  been  accomplished 
within  the  last  6  months  prior  to  the 
effective  date  of  the  AD,  these  operators 
would  be  required  to  perform  the 
inspection  again.  Therefore,  one  of  these 
commenters  requests  that  the  credit 
time  be  extended  from  6  months  to  18 
months  prior  to  the  effective  date  of  the 
rule. 

The  FAA  concurs.  Since  the  relevant 
service  bulletin  containing  the 
instructions  for  the  inspection  was 
issued  originally  in  April  1995,  the  FAA 
considers  that  inspections  conducted  at 
least  since  then  will  satisfy  the  intent  of 
the  proposed  AD.  In  light  of  this,  and 
taking  into  account  the  number  of  days 
normally  required  for  the  rulemaking 
process,  the  FAA  has  revised  the 
proposal  to  provide  credit  for 
inspections  that  were  accomplished 
within  18  months  prior  to  the  effective 
date  of  this  AD.  The  FAA  finds  that 


extending  this  credit  time  for  previously 
accomphshed  inspections  will  not 
adversely  affect  safety  and  will  prevent 
an  imnerR!v.sarv'  economic  burden  on 
operators  who  have  performed  the 
inspection  within  that  credit  time. 

There  are  approximately  573  Model 
^4:-Ki()  -200,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
l"7  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$9,420,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;^  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 

44701. 

§39.13    [Ame-'OtKj] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-93-AD. 

Applicability:  Model  747-100,  -200.  and 
-300  series  airplanes,  as  listed  in  Boeing 
Alert  Service  Bulletin  747-25A3095. 
Revision  1,  dated  September  28, 1995: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  ref>aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  ■been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteiation,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated. 

To  ensure  that  hinge  twits  are  installed  in 
the  overhead  storage  bins,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  unless  accomplished  previously 
within  the  last  18  months  prior  to  the 
effective  date  of  this  AD,  perform  a  one-time 
visual  inspection  to  determine  if  hinge  bolts 
and  nuts  are  installed  in  the  overhead 
stowage  bins,  in  accordance  with  either 
Boeing  Alert  Service  Bulletin  747-25A3095, 
dated  April  27, 1995,  or  Revision  1.  dated 
September  28, 1995. 

(1)  If  the  hinge  bolts  and  nuts  are  installed, 
no  further  action  is  required  by  this  AD. 

(2)  If  any  hinge  bolt  or  nut  is  not  installed, 
prior  to  further  flight,  install  a  hinge  bolt  and 
nut  in  accordance  with  either  alert  service 
bulletin. 

(b)  An  altemaUve  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 
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accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Kenton.  Washington,  on  January 
3.1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  96-260  Filed  l-»-96;  8:45  am| 
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14  crppart39 

[Docivei  No.  95-NM-110-AD) 

Airworthiness  Directives;  de  Havitland 
Mode   DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-7 
series  airplanes.  This  proposal  would 
require  modification  of  the  emergency 
lights  circuitry.  This  proposal  is 
prompted  by  reports  of  the  emergency 
lights  turning  on  inadvertently  due  to  ' 
voltage  spikes  from  other  equipment, 
and  reports  that  the  existing  emergency 
light  switch  arrangement  allows  the 
flight  compartment  and  flight 
attendant's  panel  switches  to  override 
each  other.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  failures  of  the  emergency  light 
systems,  which  could  prevent  the  use  of 
the  emergency  lights  in  the  event  of  an 
emergency. 

DATES:  Comments  must  be  received  by 
February  13,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
nO-AD,  1601  Land  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier.  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate.  New 


I  orK  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wing  Chan,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581:  telephone  (516)  256-7511;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-llO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
95-NM-llO-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-7  series 
airplanes.  Transport  Canada  Aviation 
advises  that  it  has  received  reports 
indicating  that  the  emergency  lights  on 


these  airplanes  have  inadvertently 
turned  on  due  to  voltage  spikes  from 
other  equipment  when  the  main  battery 
power  is  switched  off  Transport  Canada 
Aviation  also  advises  that  the  existing 
emergency  light  switch  arrangement  can 
allow  the  flight  compartment  panel 
switch  and  the  flight  attendant's  panel 
switch  to  override  each  other.  Such 
failures  of  the  emergency  lighting 
system,  if  not  corrected,  could  prevent 
the  use  of  the  emergency  lights  in  the 
event  of  an  emergency. 

De  Havilland  has  issued  Service 
Bulletin  7-33-7,  dated  October  17. 
1980,  which  describes  procedures  for 
modification  of  the  emergency  lights 
circuitry.  The  modification 
(Modification  No.  7/1697)  involves 
revising  the  switching  logic  of  the 
emergency  lights.  This  modification  also 
entails  reworking  the  wiring  in  the  relay 
panel  of  the  electrical  equipment  bay, 
and  replacing  the  current  emergency 
light  switch  (part  number  MS24659- 
21  A)  located  on  the  passenger  warning 
panel  on  the  flight  attendant's  panel 
with  a  new  type  of  switch. 
Accomplishment  of  this  modification 
will  ensure  that  the  emergency  lights 
can  be  turned  on  when  necessary,  that 
the  emergency  lights  will  not  turn  on 
inadvertently,  and  that  the  flight 
compartment  and  flight  attendant's 
panel  switches  do  not  override  each 
other.  Transport  Canada  Aviation 
classified  this  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-95-04,  dated 
March  9, 1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  aicworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed ^the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  emergency  lights 
circuitry.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 
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The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$6,720,  or  $480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-    ASRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40113, 
44701. 


§39.13     [Amended] 

2.  beciiuu  oy.l3  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  Inc.:  Docket  95-NM-llO-AD. 

Applicability:  Model  DHC-7  series 
airplanes,  serial  numbers  3  through  27 
inclusive,  on  which  de  Havilland 
Modification  No.  7/1697  has  not  been 
installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  hi  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  emergency 
lighting  system  due  to  voltage  spikes  from 
other  equipment  or  due  to  inadvertent 
override  of  the  emergency  lighting  switches, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  emergency  lights 
circuitry  by  accomplishing  de  Havilland 
Modification  No.  7/1697  (Emergency 
Lights — Revised  Switching  Logic),  in 
accordance  with  the  Accomplishment 
Instructions  of  de  Havilland  Service  Bulletin 
No.  7-33-7.  dated  October  17,  1980. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  emergency  light 
switch,  part  number  MS24659-21A,  on  any 
airplane  subject  to  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  January 
3, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  96-261  Filed  1-9-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-19&-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  which  would  have  superseded  an 
existing  AD  that  is  applicable  to 
McDonnell  Douglas  Model  DC-9  and  C- 
9  (military)  series  airplanes.  The 
existing  AD  currently  requires  the 
implementation  of  a  program  of 
structural  inspections  to  detect  and 
correct  fatigue  cracking  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  as  they  approach  the 
manufacturer's  original  fatigue  design 
life  goal.  The  previously  proposed 
action  would  have  required,  among 
other  things,  revision  of  the  existing 
program  to  require  additional  visual 
inspections  of  additional  structure.  The 
previously  proposed  action  was 
prompted  by  new  data  submitted  by  the 
manufacturer  indicating  that  certain 
revisions  to  the  program  are  necessary 
in  order  to  increase  the  confidence  level 
of  the  statistical  program  to  ensure 
timely  detection  of  cracks  in  various 
airplane  structures.  This  action  revises 
the  proposed  rule  by  deleting  the 
requirement  to  perform  certain  visual 
inspections  of  Fleet  Leader  Operator 
Sampling  (FLOS)  Principal  Structural 
Elements  (PSE).  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  fatigue  cracking  that  could 
compromise  the  structural  integrity  of 
these  airplanes. 

DATES:  Comments  must  be  received  by 
January  29,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
195-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m..  Monday  tiiruugh  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90846-1771.  Attention:  Business  Unit 
Manager,  Contract  Data  Management, 
Cl-255  (35-22).  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Sol 
Davis  or  David  Hsu.  Aerospace 
Engineers,  Airframe  Branch,  ANM- 
120L,  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
CertiHcation  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (310) 627-5233 
for  Mr.  Davis,  or  (310)  627-5323  for  Mr. 
Hsu;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
profKJsed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-195-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-195-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  May  16.  1995 
(60  FR  26007).  That  NPRM  would  have 
required  implementation  of  a  program 
of  structural  inspections  to  detect  and 
correct  fatigue  cracking  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  as  they  approach  the 
manufacturer's  original  fatigue  design 
life  goal.  That  NPRM  was  prompted  by 
new  data  submitted  by  the  manufacturer 
indicating  that  certain  revisions  to  the 
program  were  necessary  in  order  to 
increase  the  confidence  level  of  the 
statistical  program  to  ensure  timely 
detection  of  cracks  in  various  airplane 
structures.  That  condition,  if  not 
corrected,  could  result  in  fatigue 
cracking  that  could  compromise  the 
structural  integrity  of  these  airplanes. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  comment  fi^m  the 
manufacturer  that  has  caused  the  FAA 
to  reconsider  its  position  on  certain 
aspects  of  the  proposed  rule. 

McDonnell  Douglas  requests  a 
revision  of  paragraph  (b)(1)  of  the 
proposal  for  clarification  purposes.  The 
manufacturer  notes  that  the  proposal 
states  that  operators  are  required  to 
inspect  airplanes  before  the  threshold 
(Nih);  however,  the  proposal  does  not 
clearly  indicate  that  operators  do  not 
receive  credit  for  these  inspections  in 
the  Supplemental  Inspection  Document 
(SID)  program,  unless  the  aircraft  has 
exceeded  one-half  of  that  threshold  (N,h/ 
2).  The  FAA  concurs.  The  FAA  has 
revised  proposed  paragraph  (b)(1)  to 
indicate  that  the  inspections  are  to  be 
performed  prior  to  reaching  the 
threshold  (N,h).  but  no  earlier  than  Nu^ 
2. 

McDonnell  Douglas  also  requests  the 
deletion  of  the  requirement  to  visually 
inspect  the  Fleet  Leader  Operator 
Sampling  (FLOS)  Principal  Structural 
Elements  (PSE)  that  are  proposed  in 
paragraph  (b)(3).  The  manufacturer 
states  that  these  requirements  are 
redundant  to  those  required  by  AD  92- 
22-08  Rl,  amendment  39-8591  (58  FR 
32281,  June  9, 1993),  which  requires  the 
implementation  of  a  corrosion 
prevention  and  control  program  to 
inspect  all  primary  structure,  including 
all  PSE's. 


The  FAA  concurs.  Paragraph  (b)(3) 
from  the  original  NPRM  has  been 
deleted,  and  a  new  NOTE  3  has  been 
added  to  this  supplemental  NPRM  to 
indicate  that  these  visual  inspections 
are  not  required.  However,  the  visual 
inspections  that  are  part  of  the  Non 
Destructive  Inspection  (NDI)  procedures 
specified  in  Section  2  of  Volume  II  of 
the  SID  would  still  be  required  by  this 
AD  action.  Additionally,  paragraph 
(b)(4)  from  the  originally  proposed  rule, 
which  would  have  required  certain 
general  visual  inspections,  has  been 
deleted  from  this  supplemental  NPRM 
since  the  requirement  to  perform  visual 
inspections  of  FLOS  FSE's  are  no  longer 
required  by  this  AD  action. 

Also,  since  issuance  of  the  original 
NPRM,  the  FAA  has  reviewed  and 
approved  Volume  III-95  of  the  SID, 
dated  September  1995,  which 
eUminates  the  visual  FLOS  inspections 
that  were  contained  in  Volume  III-94  of 
the  SID,  dated  July  1994.  Volume  111-94 
was  referenced  in  the  original  NPRM  as 
the  appropriate  source  of  service 
information  for  performing  visual 
inspections  of  PSE's.  Therefore, 
paragraph  (b)  of  this  supplemental 
NPRM  has  been  revised  to  reference 
Volume  III-95  as  the  appropriate  source 
of  service  information. 

Since  these  changes  significantly 
revise  the  originally  proposed  rule,  the 
FAA  has  determined  that  it  is  necessary 
to  reopen  the  comment  period  to 
provide  additional  opportunity  for 
public  comment. 

Although  other  comments  were 
received  in  response  to  the  original 
NPRM,  those  comments,  as  well  as  any 
other  received  in  response  lo  this 
supplemental  NPRM,  will  be  addressed 
in  the  final  rule. 

There  are  approximately  889  Model 
DC-9  and  C-9  (military)  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  568 
airplanes  of  U.S.  registry  and  38  U.S. 
operators  would  be  affected  by  this 
proposed  AD. 

Incorporation  of  the  SID  program  into 
an  operator's  maintenance  program,  as 
required  by  AD  94-03-01,  is  estimated 
to  necessitate  1,062  work  hours  (per 
operator),  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  to  the  38  affected  U.S.  operators 
to  ihcorporate  the  SED  program  is 
estimated  to  be  $2,421,360. 

The  incorporation  of  the  revised 
procedures  proposed  in  this  AD  action 
would  require  approximately  20 
additional  work  hours  per  operator  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  to  the  38  affected  U.S. 
of>erators  to  incorporate  these  revised 
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procedures  into  the  SID  program  into  an 
operator's  maintenance  program  is 
estimated  to  be  $45,600. 

The  recurring  inspection  costs,  as 
required  by  AD  94-03-01,  are  estimated 
to  be  362  work  hours  per  airplane  per 
year,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
recurring  inspection  costs  required  by 
AD  94-01-03  are  estimated  to-be 
$21,720  per  airplane,  or  $12,336,960  for 
the  affected  U.S.  fleet. 

The  recurring  inspection  procedures 
added  to  the  program  by  this  proposed 
AD  action  would  not  add  any  new 
additional  economic  burden  on  affected 
operators  since  certain  inspections 
would  be  added  while  others  would  be 
deleted. 

Based  on  the  figures  discussed  above, 
the  cost  impact  of  this  AD  is  estimated 
to  be  $12,382,560  for  the  first  year,  and 
$12,336,960  for  each  year  thereafter. 
These  cost  impact  figures  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action.  However,  it  can  be  reasonably  be 
assumed  that  the  majority  of  the  affected 
operators  have  already  initiated  the  SID 
program  (as  required  by  AD  94-03-01). 

Additionally,  the  number  of  required 
work  hours  for  each  proposed 
inspection  (and  for  the  SID  program),  as 
indicated  above,  is  presented  as  if  the 
accomplishment  of  those  actions  were 
to  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions  for  the  most  part  will  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
additional  work  hours  will  be  minimal 
in  many  instances.  Further,  any  cost 
associated  with  special  airplane 
scheduling  can  be  expected  to  be 
minimal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101:40113. 

44701. 

§39.13    [Amenaed] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8807  (59  FR 
6538,  February  11,  1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  94-NM-195- 
AD.  Supersedes  AD  94-03-01, 
Amendment  39-8807. 

Applicability:  Model  DC-9-10,  -  20,  -  30, 
-40,  -50.  and  C-9  (military)  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  6  months  after  March  14. 1994 
(the  effective  date  of  AD  94-03-01. 
amendment  39-8807),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspiection  program  which  provides  for 
inspection(s)  of  the  Principal  Structural 
Elements  (PSE)  defined  in  McDonnell 
Douglas  Report  No.  L26-008,  "DC-9 
Supplemental  Inspection  Document  (SID)." 
Section  2  of  Volume  I  of  Revision  3,  dated 
April  1991.  in  accordance  with  Section  2  of 
Volume  111-92.  dated  July  1992,  of  the  SID. 

(1)  Visual  inspections  of  all  PSE's  on 
airplanes  listed  in  Volume  111-92.  dated  July 
1992.  of  the  SID  planning  data,  are  required 
by  the  fleet  leader-operator  sampling  (FLOS) 
program  at  least  once  during  the  interval 
between  the  start  date  (SDATE)  and  the  end 
date  (EDATE)  established  for  each  PSE. 
These  visual  inspections  are  defined  in 
Section  3  of  Volume  11,  dated  April  1991,  of 
the  SID.  and  are  required  only  for  those 
airplanes  that  have  not  been  inspected 
previously  in  accordance  with  Section  2  of 
Volume  II,  dated  April  1991.  of  the  SID. 


(2)  The  Non  Destructive  Inspection  (NDI) 
techniques  set  forth  in  Section  2  of  Volume 
II.  dated  April  1991,  of  the  SID  provide 
acceptable  methods  for  accomplishing  the 
inspections  required  by  this  paragraph. 

(3)  All  inspection  results  (negative  or 
positive)  must  be  reported  to  McDonnell 
Douglas.  In  accordance  with  the  instructions 
contained  in  Section  2  of  Volume  111-92, 
dated  July  1992,  of  the  SID.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Note  1:  Volume  II,  dated  April  1991.  of  the 
SID  is  comprised  of  the  following: 


Volume  designation 

Revision 
level  shown 
on  volunne 

Volume  11-10/20    

3 

Volume  11-20/30  

Volume  11-40  

4 
3 

Volume  11-50  

,   3 

Note  2:  NDI  inspections  accomplished  in 
accordance  with  the  following  Volume  II  of 
the  SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  paragraph: 


Volume  designation 


Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 


11-10/20  .... 
11-10/20  .... 
11-10/20  .... 

11/20 

11-20/30  .... 
11-20/30  .... 
11-20/30  .... 
11-20/30  .... 

11-40 

IMO 

11-40 

11-40 

11-50 

11-50 

11-50 

11-50 


Date  of  re- 
vision 


Apr.  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 
Apr.  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 
Apr.  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 
Apr.  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 


(b)  Within  6  months  after  the  effective  date 
of  this  AD.  replace  the  revision  of  the  FAA- 
approved  maintenance  inspection  program 
required  by  paragraph  (a)  of  this  AD,  with  a 
revision  that  provides  for  inspection(s)  of  the 
PSE's  defined  in  McDonnell  Douglas  Report 
No.  L26-008.  "DC-g  Supplemental 
Inspection  Document  (SID),"  Section  2  of 
Volume  I  of  McDonnell  Douglas  Report  No. 
L26-008,  "DC-9  Supplemental  Inspection 
Document  (SID),"  Revision  4.  dated  July 
1993.  in  accordance  with  Section  2  of 
Volume  111-95,  dated  September  1995.  of  the 
SID. 

Note  3:  Operators  should  note  that  certain 
visual  inspections  of  FLOS  PSE's  that  were 
previously  specified  in  earlier  revisions  of 
Volume  III  of  the  SID  are  no  longer  specified 
in  Volume  111-95  of  the  SID. 

(1)  Prior  to  reaching  the  threshold  (N.h),  but 
no  earlier  than  one-half  of  the  threshold  (N,h/ 
2).  specified  for  all  PSE's  listed  in  Volume 
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111-95.  dated  September  1995.  of  the  SID. 
inspect  each  PSE  sample  in  accordance  with 
the  NDI  procedures  set  forth  in  Section  2  of 
Volume  II.  dated  July  1993.  Thereafter,  repeat 
the  inspection  for  that  PSE  at  intervals  not  to 
exceed  DNDI/2  of  the  NDI  procedure  that  is 
specified  in  Volume  III-95,  dated  September 
1995,  of  the  SID. 

(2)  The  NDI  techniques  set  forth  in  Section 
2  of  Volume  II.  dated  July  1993.  of  the  SID 
provide  acceptable  methods  for 
accomplishing  the  inspections  required* by 
this  paragraph. 

(3)  All  ins[>ection  results  (negative  or 
positive)  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
contained  in  Section  2  of  Volume  III-95, 
dated  September  1995.  of  the  SID. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Note  4:  Volume  II,  dated  |uly  1993.  of  the 
SID  is  comprised  of  the  following: 


Volume  designation 

Revision 
level  shown 
on  volume 

Votunne  11-10/20  

■  4 

Volume  11-20/30  

5 

Volume  11-40  „ 

4 

Volume  11-50  

4 

Note  5:  NDI  inspections  accomplished  in 
accordance  with  the  following  Volume  II  of 
the  SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  paragraph: 


Volume  designation 


Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volume 
Volunne 
Volume 
Volume 
Volume 


l^-10/20  .... 
11-10/20  .... 
11-10/20  .... 
11-10/20  .... 

11/20 

11-20/30  .... 
\\-20/ZO  .... 
11-20/30  .... 
11-20/30  .... 
11-20/30  .... 

11-40 

11-^0 

11-40 

lt-40 

lt-40 

11-50 

11-50 

11-50 

11-50 

11-50 


Revision 

level 


4  

3  

2  

1   

OriginaJ 

5  

4  

3  

2  

1   

4   

3  

2  

1   

Original 

4  

3  

2  

1  

Original 


Date  o<  re- 
vision 


July  1993. 
Apr.  1991 
Apr.  1990. 
June  1989. 
Nov.  1987. 
July  1993. 
Apr.  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 
July  1993. 
Apr.  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 
July  1993. 
Apr,  1991. 
Apr.  1990. 
June  1989. 
Nov.  1987. 


(c)  Any  cracked  structure  detected  during 
the  inspections  required  by  either  paragraph 
(a)  or  (b)  of  this  AD  must  be  repaired  before 
further  flight,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

Note  6:  Requests  for  approval  of  any  PSE 
repair  that  would  affect  the  FAA-approved 


maintenance  inspection  program  that  is 
required  by  this  AD  should  include  a  damage 
tolerance  assessment  for  that  PSE. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principml  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO.  Alternative 
methods  of  compliance  previously  granted 
for  AD  94-03-01,  amendment  39-8807, 
continue  to  be  considered  as  acceptable 
alternative  methods  of  compliance  with  this 
amendment. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Manager.  Los  Angeles 
ACO 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
3,  1996. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-262  Filed  1-08-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-NM-121-AD) 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Saab  Model  SAAB  SF340A  and 
SAAB  340B  series  airplanes.  This 
proposal  would  require  visual  and  dye 
penetrant  inspection(s)  to  detect  cracks 
of  the  nose  rib  of  the  rudder,  and  stop 
drilling  and  blending  of  minor  cracks. 
The  proposal  would  also  require 
replacement  of  the  nose  rib  with  a  new 
nose  rib  and  reinforcement  of  the  nose 
rib,  if  estensive  cracking  is  detected  or 
if  an  operator  elects  to  terminate  the 
repetitive  inspections.  This  proposal  is 
prompted  by  the  result  of  an  inspection 
that  revealed  a  cracked  nose  rib  on  the 
front  spar  of  the  rudder  due  to  vibration- 
related  stress.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  such  stress  and  cracking,  which 
could  resuh  in  the  deformation  of  the 
nose  rib;  this  condition  may  lead  to 


friction  and  jamming  between  the  fin 
and  the  rudder  and  subsequent  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
February  20,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
121-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-121-AD."  The 


UMI 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-121-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  for  Sweden, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Saab 
Model  SAAB  SF340A  and  SAAB  340B 
series  airplanes.  The  LFV  advises  that, 
during  a  normal  zonal  inspection  of  one 
of  these  airplanes,  a  cracked  nose  rib 
was  found  on  the  front  spar  of  the 
rudder.  The  cause  of  such  cracking  has 
been  attributed  to  vibration-related 
stress  to  the  nose  rib.  This  condition,  if 
not  corrected,  could  result  in  cracking 
and  subsequent  deformation  of  the  nose 
rib;  this  condition  consequently  may 
lead  to  friction  and  jamming  between 
the  fin  and  the  rudder,  and  subsequent 
reduced  controllability  of  the  airplane. 

Saab  has  issued  Service  Bulletin  340- 
55-032,  dated  May  22,  1995,  which 
describes  procedures  for  visual  and  dye 
penetrant  inspection(s)  to  detect  cracks 
of  the  nose  rib  of  the  rudder,  and  stop 
drilling  and  blending  of  minor  cracks. 
The  service  bulletin  also  describes 
procedures  for  replacement  of  the  nose 
rib  with  a  new  nose  rib  and 
reinforcement  of  the  nose  rib,  if  any 
extensive  crack  is  detected  or  if  an 
operator  elects  to  terminate  the 
repetitive  inspections.  The 
reinforcement  will  thicken  the  nose  rib, 
and,  thus,  dampen  the  vibration.  The 
LFV  classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  (SAD)  1-074, 
effective  date  May  22,  1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Sweden. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LFV, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  visual  and  dye  penetrant 
inspection(s)  to  detect  cracks  of  the  nose 
rib  of  the  rudder,  and  stop  drilling  and 
blending  of  minor  cracks.  The  proposed 
AD  would  also  require  replacement  of 
the  nose  rib  with  a  new  nose  rib  and 
reinforcement  of  the  nose  rib,  if  any 
extensive  crack  is  detected  or  if  an 
operator  elects  to  terminate  the 
repetitive  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  221  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $53,040,  or 
$240  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034' February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  o!  Sl 


cts  in  14  CFR  Part  39 


Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Saab  Aircraft  AB:  Docket  95-NM-121-AD. 

Applicability.  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  (S/N)  004 
through  159  inclusive,  and  Model  SAAB 
340B  having  S/N's  160  through  369 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  fb)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  vibration-related  stress  and 
cracking  and  consequent  deformation  of  the 
nose  rib,  which  could  result  in  friction  and 
jamming  between  the  fin  and  the  rudder  and 
subsequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  2,400  total 
flight  hours,  or  within  800  flight  hours  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  a  visual  and  dye 
I>enetrant  inspection  to  detect  cracks  of  the 
nose  rib  of  the  rudder,  in  accordance  with 
Saab  Service  Bulletin  340-55-032,  dated 
May  22,  1995. 

(i)  If  no  cracks  are  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  800  flight  hours,  or  replace  the  nose 
rib  with  a  new  nose  rib  and  reinforce  it.  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  the  replacement  and 
reinforcement  constitutes  terminating  action 
for  this  AD. 

(2)  If  any  minor  crack  [less  than  25.4  mm 
(1.0  inch)  long]  is  detected,  prior  to  further 
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flight,  stop  drill  and  blend  the  crack  in 
accordance  with  the  service  bulletin.  Repeat 
the  insp>ection  thereafter  at  intervals  not  to 
exceed  800  flight  hours,  or  replace  the  nose 
rib  with  a  new  nose  rib  and  reinforce  it.  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  the  replacement  and 
reinforcement  constitutes  terminating  action 
for  this  AD. 

(3)  If  any  extensive  crack  (greater  than  or 
equal  to  25.4  mm  (1.0  inch)  long)  is  detected, 
prior  to  further  flight,  replace  the  nose  rib 
with  a  new  nose  rib  and  reinforce  it,  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  this  replacement  and 


reinforcement  constitutes  terminating  action 
for  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-n3. 

Note  2:  Information  concerning  the 
existence  of  approved  dltemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
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obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  f>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  ta 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
3,  1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-263  Filed  1-8-96;  8:45  am] 
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DEPARTMENT  O-  COMMERCE 

B-j'-eau  c*  Expo-n  Administration 

S'es'de'"!  s  Export  Council 
■3  w  Dec  remittee  or;  Export 
uQ'T-.-r-.^sfavo'^    Notice  o*  Meeting 
Criange 

Federal  Register  citation  of  previous 
announcement:  p.  58596,  November  28, 
1995. 

Previously  announced  time  of 
meeting:  2:00  p.m.,  January  12,  1996. 

New  time  of  meeting:  1:30  p.m., 
February  8,  1996,  Room  4830. 

January  4, 1996. 
Sue  Eckert, 

Assistant  Secretary  for  Export 

Administration. 

(FR  Doc.  96-302  Filed  1-8-96:  8:45  am) 

BILUNG  CODE  3510-OT-M 


DEPARTME.NT  0^  DEFENSE 

Office  of  the  Secreiary 

Third  Annual  National  Security 
Education  Program  (NSEP) 

lnstitut-cn,;v  Qrsris  Competition 

AGENCY:  Department  of  Defense, 
National  Security  Education  Program 
(NSEP). 
action:  Notice. 

summary:  The  NSEP  announces  the 
opening  of  its  Third  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education. 
DATES:  Grants  Solicitations 
(applications)  will  be  available 
beginning  Monday.  February  5,  1995. 
Preliminary  Proposals  are  due  Friday, 
April  19,  1996. 

ADDRESSES:  Request  copies  of  the 
solicitations  (applications)  from  NSEP, 
Institutional  Grants,  Rosslyn  P.O.  Box 
20010,  1101  Wilson  Blvd..  Suite  1210, 
Arlington,  VA  22209-2248,  by  FAX  to 


(703)  696-5667,  or  via  INTERNET: 

nsepo@nsep.policy.osd.mil 

FOR  =jR'"E=   Nfl-MATION  CONTACT: 

Mr.  Edmond  J.  Collier,  Deputy  Director 
for  External  Affairs,  National  Security 
Education  Program,  1101  Wilson 
Boulevard,  Suite  1210,  Arlington, 
Virginia  22209-2248;  (703)  696-1991 
Electronic  mail  address: 
collier@sep.policy.osd.mil. 

Dated:  January  3, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  96-231  Filed  1-8-96;  8:45  am] 


Bi..^:N- 


;t  '^ooo-04-M 


Defense  Intelligence  Agertcy,  Scientific 

Advisory  Board  Closed  Meeting 

AGENCY :  Department  of  Defense,  Defense 
Intelligence  Agency. 

action:  Notice. 

summary:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DA-ES    'anuary  23-24',  1996  (830  to  430). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDill  Blvd.,  Washington, 
DC  20340-5100. 

FOP  '  j=^HtR  INFORMATION  CONTACT: 

Mr.  William  H.G.  Wheeler,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  D.C.  20340-1328 
(202) 231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  infonnation  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  January  4, 1996. 
Patricia  L,  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  96-280  Filed  1-8-96;  8:45  am) 

BILLING  CODE  5000-04-M 


Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
meeting: 

DATE  OF  MEETING:  February  6, 1996  from 
0800  to  approximately  1745  and 
February  7,  1996  from  0800  to 
approximately  1600. 
PLACE:  Radisson  Plaza  Hotel  at  Mark 
Center,  5000  Seminary  Road, 
Alexandria,  VA. 

MATTERS  TO  BE  CONSIDERED:  Research 
and  Development  proposals  and 
continuing  projects  requesting  Strategic 
Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  Kay,  8000  Westpark  Drive, 
Suite  400,  McLean,  Va  22102,  or 
telephone  703-506-1400  extension  552. 

Dated:  January  4.  1996. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  96-279  Filed  1-8-96;  8:45  am] 

BILLING  CODE  5000-04-M 


Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92^63,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  January  9, 1996;  January 
16,  1996;  January  23,  1996;  and  January 
30,  1996,  at  10:00  a.m.  in  Room  A105, 
The  Nash  Building,  1400  Key 
Boulevard,  Rosslyn.  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 


14 


Federal  Register  /  Vol.  61,  No.  6  /  Tuesday,  January  9.  1996  /  Notices 


Frdf'ral  Rp"ister 


\"o.  6 


/  Tuesday. 


January  9,  1996  /  Notices 


645 


Dtipartiiieiii  ui  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  official.;  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

This  notification  was  delayed  due  to 
an  administrative  oversight.  Additional 
information  concerning  the  meetings 
may  be  obtained  by  writing  to  the 
Chairman,  Department  of  Defense  Wage 
Committee.  4000  Defense  Pentagon. 
Washington,  DC  20301-4000. 

Dated:  Ianuar>'  4. 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  96-281  Filed  1-8-96:  8:45  ami 

BILUMO  COOC  $000  04  M 


Decartment  of  ttie  Navy 

Notice  of  Intent  To  Prepare  An 
Env  r-nmental  Impact  Statement  for 
Cons'-'jction  of  Flood  Protection 
Fac    '  es  Along  the  Santa  Margarita 
R  ver  v-  :  Replacement  of  the  Basilone 
Road  B-  jqe  at  Marine  Corps  Base 
Carrp  -e-  :ileton,  CA 

Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  U.S.  Marine 
Corps  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  the  environmental  effects  of 
construction  of  flood  protection 
facilities  and  replacement  of  the 
Basilone  Road  Bridge  at  Marine  Corps 
Base  (MCB)  Camp  Pendleton.  During  the 
winter  of  1993,  heavy  rains  and 
stormwater  nmoff  resulted  in  the  Santa 
Margarita  River  flooding  facilities  at 
MCB  Camp  Pendleton,  including 
Marine  Corps  Air  Station  (MCAS)  Camp 
Pendleton.  The  flood  also  destroyed  the 
Basilone  Road  Bridge,  a  transportation 
corridor  which  spans  the  Santa 
Margarita  River. 

The  proposed  action  involves 
construction  of  a  levee  and  stormwater 
control  measures  to  prevent  flooding 
from  the  Santa  Margarita  River 
damaging  facilities  at  MCB/MCAS  Camp 
Pendleton,  and  construction  of  a  new 
two-lane  bridge  to  replace  the  bridge 
destroyed  by  the  flood. 

Alternatives  to  be  addressed  in  the 
EIS  will  focus  on  methods  of 
implementing  flood  protection 
measures,  including  different  levee 
alignments;  alternative  stormwater 


control  facilities,  including  a  detention 
basin  location  and  a  concrete  lined 
flood  control  channel;  and  alternative 
alignments  of  the  Basilone  Road  Bridge. 

Major  environmental  issues  that  will 
be  addressed  in  the  EIS  include  air 
quality,  water  quality,  traffic,  utilities, 
endangered  species  and  cultural 
resources. 

The  Marine  Corps  will  initiate  a 
scoping  process  for  the  purpose  of 
determining  the  extent  of  issues  to  be 
addressed  and  identifying  the 
significant  issues  related  to  this  action. 
The  Marine  Corps  will  hold  a  public 
scoping  meeting  on  January  25. 1996, 
beginning  at  4:00  pm,  at  the  San  Rafael 
Elementary  School.  1616  San  Rafael 
Drive.  Oceanside.  CA.  This  meeting  will 
be  advertised  in  area  newspapers. 

A  brief  presentation  will  precede 
request  for  public  comment.  Marine 
Corps  representatives  will  be  available 
at  this  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern  to  the  public.  It  is  important 
that  federal,  state,  and  local  agencies 
and  interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  the  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  their  oral 
comments  to  five  minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  on  scoping  issues  in 
addition  to.  or  in  lieu  of,  oral  comments 
at  the  public  meeting.  To  be  most 
helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commentor  believes  the  EIS 
should  address.  Written  statements  and 
or  questions  regarding  the  scoping 
process  should  be  mailed  to: 
Commanding  Officer,  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  1220  Pacific  Coast  Highway, 
San  Diego,  CA  92132-5187,  (Attn:  Ms. 
Melanie  Ault,  Code  232MA),  phone 
number  (619)  532-3355.  All  comments 
must  be  received  no  later  than  February 
12,  1996. 

Dated:  January  3. 1996. 

By  direction  of  the  Commandant  of  the 
Marine  Corps. 

Kim  G.  Weirick, 

Acting  Head.  Land  Use  and  Military 
Construction  Branch.  Facilities  and  Services 
Division.  Installations  and  Logistics 
Department. 

[FR  Doc.  96-257  Filed  1-8-96;  8:45  ami 

BILUNG  CODE  3810-fF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-96-000] 

ANR  Pipeline  Co;  Notice  of  Proposed    ■ 
Changes  in  FERC  Gas  Tariff 

January  3, 1996. 

Take  notice  that  on  December  27, 
1995.  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  to  become 
effective  on  the  dates  shown: 

Effective  March  1, 1995 

First  Revised  Ninth  Revised  Sheet  No.  18 

Effective  May  3.  1995 

Second  Revised  Ninth  Revised  Sheet  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  file  revised  transition 
cost  surcharges  that  take  into 
consideration  the  application  of  the 
Commission's  Natural  policy  on  the 
order  of  discounting,  effective  March  1, 
1995,  pursuant  to  orders  issued  in 
Docket  No.  RP94-13-000.  et  al.  The 
compliance  filing  results  in  lower 
transition  cost  surcharges  for  the 
applicable  periods  than  contained  in  the 
tariff  sheets  proposed  to  be  superseded. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  883 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Ssecretary. 
(FR  Doc.  96-237  Filed  1-8-96;  8:45  am) 
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[Docket  Nos.  RP94-96-015anci  RP94-213- 
012  (Consolidated)] 

CNG  Transmission  Ccd    Notice  o! 
Proposed  Changes  m  FERC  Gas  Tantt 

January  3, 1996. 

Take  notice  thai  on  December  29, 
1995,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Substitute  Second  Rev.  Sheet  No.  106 
Substitute  Third  Rev.  Sheet  No.  107 
Substitute  Original  Sheet  No.  107A 
Substitute  First  Rev.  Sheet  No.  118 
Substitute  Second  Rev.  Sheet  No.  120 
Substitute  Original  Sheet  No.  120A 
Substitute  Third  Rev.  Sheet  No.  121 
Substitute  Second  Rev.  Sheet  No.  135 
Substitute  First  Rev.  Sheet  No.  319 

CNG  requests  an  effective  date  of 
January  1,  1996,  for  these  tariff  sheets. 
CNG  states  that  the  purpose  of  its  filing 
is  to  comply  with  a  December  21, 1995, 
Letter  Order  in  the  captioned 
proceeding.  CNG  states  that  it  is  filing 
various  tariff  sheets  that  address  the 
relationship  of  CNG's  gathering  and 
mainline  transportation  services.  In 
particular,  CNG  has  inserted  language  to 
permit  new  Part  284  transportation 
customers  to  elect  whether  or  not  to 
obtain  an  MARQ  at  CNG's  Appalachian 
Aggregation  Points. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  the  parties  to  the  captioned 
proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  §§385.211  of 
the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil,      l 
Secretary. 
(FR  Doc.  96-238  Filed  1-8-96;  8:45  am) 

BILLING  CODE  6717-01-M 


;DocKet  Nc   f  =>96-95-000] 

CNG  Transmission  Corp.:  Notice  of 
Proposed  C^a'-ges   •   ^T RC  Gas  Tariff 

January  3.  1996. 

Take  notice  that  on  December  27, 
1995,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
February  1,  1996: 

Sixteenth  Revised  Sheet  No.  32 
Sixteenth  Revised  Sheet  No.  33 

CNG  states  that  the  purpose  of  its 
filing  is  twofold:  first,  CNG  is 
submitting  its  quarterly  revision  of  the 
Stranded  Cost  Surcharge,  effective  for 
the  three-month  period  commencing 
February  1,  1996;  second,  CNG  is 
providing  the  annual  reconciliation  of 
the  Stranded  Account  No.  858  costs,  as 
required  by  Section  18.2.B.4  of  the 
General  Terms  and  Conditions  of  CNG's 
tariff. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC,  20426,  in  accordance 
with  18  CFR  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-239  Filed  1-8-96;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Do-Ke;  NO.  RP95-408-004] 


Cciur'bia  G; 
Notice  Ot  Or,; 
Gas  Tariff 


'ransmission  Corp.; 
sed  Changes  in  FERC 


January  3, 1996. 

Take  notice  that  on  December  29, 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia)  filed  a  motion 
to  place  its  suspended  rates  into  effect 


on  February  1, 1996,  and  tendered  for 
filing  the  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  listed  on  Appendix  A  to  the  filing. 
The  revised  tariff  sheets  on  Appendix  A 
bear  an  issue  date  of  December  29, 1995, 
and  a  proposed  effective  date  of 
February  1, 1996. 

Columbia  states  that  it  is  also 
tendered  for  filing  the  revised  tariff 
sheets  listed  on  Appendix  B  to  the 
filing,  which  bear  an  issue  date  of 
December  29,  1995,  and  a  proposed 
effective  date  of  may  1, 1996.  Columbia 
states  that  it  is  not  moving  the 
Appendix  B  tariff  sheets  into  effect  at 
this  time,  but  is  reserving  the  right  to 
move  them  into  effect  as  of  May  1,  1996, 
or  at  any  time  thereafter.  Columbia 
states  that  the  revised  filing  is  being 
made  in  accordance  with  the 
Commission's  suspension  order  issued 
August  31,  1995  in  this  proceeding  and 
18  CFR  154.206. 

Columbia  states  that  in  accordance 
with  an  agreement  between  Columbia, 
Commission  Staff  and  intervenors,  the 
Appendix  A  tariff  sheets  reflect  a  25% 
reduction  of  the  filed-for  increase 
(including  the  impact  of  the  proposed 
Stranded  Facilities  Charge  (SFC)  and 
Electric  Power  Cost  Adjustment  (EPCA)) 
to  all  rates  except  the  gathering  and 
processing  rates.  However,  Columbia 
states  that  the  gathering  and  processing 
rates  set  forth  on  the  Appendix  A  tariff 
sheets  reflect  the  lower  May  1,  1996, 
rates  for  those  services.  The  Appendix 
A  tariff  sheets  also  reflect  the  correction 
of  a  classification  error,  and  revisions  to 
the  Stranded  Facilities  Charge  and 
Section  46  of  the  General  Terms  and 
Conditions  of  Columbia's  tariff  required 
by  the  suspension  order.  The  Appendix 
B  tariff  sheets  reflect  the  correction  of  a 
classification  error,  the  changes  required 
by  the  suspension  order,  and  an 
adjustment  removing  certain  base 
period  expenses  in  accordance  with 
Columbia's  recent  settlement  in  Docket 
No.  GP94-02,  et  al.  The  filing  and  the 
Appendix  A  and  Appendix  B  tariff 
sheets  are  explained  in  greater  detail  in 
the  transmittal  letter  accompanying  the 
filing. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interested  interruptible 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  Regulations,  all 
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such  protests  must  be  filed  not  later 
than  12  days  after  the  date  of  the  filing 
noted  above.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  Columbia's 
filings  are  on  file  with  the  Commission 
and  aT«  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-240  Filed  1-8-96:  8:45  am) 

ULLMta  COOf  6717-01-M 

(I>ocket  No.  RP96-94-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

fdnuary  3,  1996. 

Take  notice  that  on  December  26, 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  February  1,  1996. 

Title  Page 

First  Revised  Sheet  No.  99A 
First  Revised  Sheet  No.  99B 

This  filing  comprises  Columbia's 
supplemental  close  out  filing  with 
respect  to  its  Account  No.  191  pursuant 
to  Section  39  of  the  General  Terms  and 
Conditions  (GTC)  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  GTC 
Section  39,  "Account  No.  191 
Reconciliation  Mechanism,"  provides 
for  Columbia's  refund  to  or  recovery 
from  certain  customers  of  any  over 
recovered  or  under  recovered  balance  in 
Columbia's  Account  No.  191  as  a  resuU 
of  implementing  Order  No.  636.  This 
filing  also  satisfies  the  reporting 
requirement  contained  in  GTC  Section 
39.5  and  prior  Commission  orders,  that 
Columbia  submit  a  report  detailing  its 
Account  No.  191  balance,  reflecting 
adjustments  from  March  1,  1995 
through  December  31,  1995.  As 
discussed  therein,  this  filing  comprises 
a  net  credit  to  the  Account  No.  191  of 
$847,459. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  §§  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Pursuant  to 
Section  154.210  of  the  Commission's 
regulations,  all  such  motion  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  96-241  Filed  1-8-96;  8:45  am] 
BILUMQ  cooc  inr-oi-M 

[Docket  No.  RP9(X-1 07-027] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Refund  Report 

lanuary  3,  1996. 

Take  notice  that  on  December  29, 
1995,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  Refund  Report  made  to  comply  with 
the  Commission's  order  dated  April  16, 
1992,  the  April  17,  1995,  Offer  of 
Settlement  filed  in  Docket  Nos.  RP90- 
107,  et  al.  (Customer  Settlement)  as 
approved  by  the  Commission  on  June 
15,  1995,  in  Columbia  Gulf 
Transmission  Co..  71  FERC  1  61,377 
(1995). 

Columbia  Gulf  states  that  the  report 
shows  that  on  November  28,  1995, 
Columbia  Gulf  made  a  lump  sum  refund 
to  its  customers  pertaining  to  the  above 
referenced  proceeding  for  the  period 
November  30.  1990  through  November 
30,  1991,  in  the  amount  of 
$3,242,420.00.  Article  III  of  the 
Customer  Settlement  provided  for  the 
partial  payment  of  refund  in  Columbia 
Gulf  Docket  No.  RP9Q-107  within  30 
days  after  the  date  of  an  initial  order  of 
United  States  Bankruptcy  Court  for  the 
District  of  Delaware  (Bankruptcy  Court) 
approving  such  partial  payment.  The 
Bankruptcy  Court  issued  an  order 
approving  a  partial  payment  on  August 
4.  1995.  Columbia  Gulf  states  that 
partial  payment  was  paid  on  August  28, 
1995,  and  was  the  subject  of  a  prior 
refund  report.  In  accordance  with  the 
Customer  Settlement,  on  November  28, 
1995,  Columbia  Gulf  refunded  to 
Supporting  Parties  under  the  Customer 
Settlement  their  respective  shares  of  the 
remaining  principal  amount  of 
$2,350,478  of  the  Docket  No.  RP90-107 
refund  plus  interest  of  $891,942 
calculated  in  accordance  with  18  CFR 
154.501. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  the  Rule  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  must  be  filed  on  or  before 
January  10.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia  Gulfs  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary 
IFR  Doc.  96-242  Filed  1-8-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  TQ96-2-23-O00] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  3, 1996. 

Take  notice  that  on  December  27. 
1995,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  January  1. 
1996. 

Eastern  Shore  states  that  the  revised 
tariff  sheets  included  herein  are  being 
filed  pursuant  to  Section  21  of  the 
General  Terms  and  Conditions  of 
ESNG's  Gas  Tariff  to  reflect  changes  in 
ESNG's  jurisdictional  rates.  The  sales 
rates  set  forth  herein  reflect  an  increase 
of  $0.5390  per  dt  in  the  Commodity 
Charge,  as  measured  against  ESNG's 
Out-Of-Cycle  Quarterly  Purchased  Gas 
Adjustment  filing.  Docket  No.  TQ96-1- 
23-000,  et  al.,  filed  on  December  1, 
1995. 

The  commodity  purchased  gas  cost 
adjustment  reflects  ESNG's  projected 
cost  of  gas  for  the  month  of  January  1, 
1996  through  January  31, 1996,  and  has 
been  calculated  using  its  best  estimate 
on  available  gas  supplies  to  meet 
ESNG's  anticipated  purchase 
requirements.  The  increased  gas  costs  in 
this  filing  are  a  result  of  higher  prices 
being  paid  to  producers/suppliers  under 
ESNG's  market-responsive  gas  supply 
contracts. 

ESNG  respectfully  requests  waiver  of 
the  Commission's  thirty  (30)  day  notice 
requirement  so  as  to  permit  it  to  place 
the  subject  rates  into  effect  on  January 
1,  1996,  as  proposed.  ESNG  is  unable  to 
meet  the  thirty  (30)  day  notice 
requirements  due  to  the  fact  that  the 
normal  purchasing  of  gas  supplies  from 
prodycers/suppliers  is  negotiated  five 
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working  days  before  the  end  of  the 
month  (for  the  next  month's  supply). 
The  normal  time  frame  to  order  gas 
supply  for  the  next  month  does  not  give 
ESNG  any  flexibility  in  order  to  make  a 
filing  in  time  for  the  "notice 
requirement"  when  gas  prices  spike 
upward  (from  projected)  as  they  have 
for  the  month  of  January.  1996.  The 
Commission's  waiver  of  the  thirty  (30) 
day  notice  requirement  in  the  case  of 
this  instant  filing  would  allow  for  a 
more  accurate  recovery  of  ESNG's  costs 
and  mitigate  the  deferred  commodity 
costs  which  would  occur  in  the  absence 
of  such  waiver. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell,       ■ 
Secretary.  ' 

IFR  Doc.  96-243  Filed  1-8-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-363-003] 

El  Paso  Natura   Gas  CoT^pany:  Notice 
of  Motion  to  P:.3c.'  "T.Tr.fi  Sheets  mto 
Effect 

January  3, 1996. 

Take  notice  that  on  December  28, 
1995.  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Volume  Nos.  1-A  and 
2,  the  following  tariff  sheets,  to  become 
effective  January  1.  1996: 

Second  Revised  Volume  No.  1-A 

Sub  Alternate  Fifth  Revised  Sheet  No.  20 

Sub  Alt  Second  Revised  Sheet  No.  22 

Sub  Alt  Fifth  Revised  Sheet  No.  23 

Sixth  Revised  Sheet  No.  24 

Fifth  Revised  Sheet  No.  26 

Substitute  Fourth  Revised  Sheet  Nos.  27-28 

Second  Revised  Sheet  Nos.  30-32 


Third  Revised  Sheet  No.  Ill 
Third  Revised  Sheet  No.  113 
Sub  Alt  First  Revised  Sheet  No.  117 
Substitute  First  Revised  Sheet  Nos  118-119 
Substitute  First  Revised  Sheet  No.  309 
Substitute  First  Revised  Sheet  No.  362 
Substitute  Original  Sheet  Nos.  365-367 
Sheet  Nos.  368  through  399 

Third  Revised  Volume  No.  2 

Sub  Alt  36th  Revised  Sheet  No.  1-D.2 
Twenty-Ninth  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  it  is  filing  pursuant 
to  Section  4(e)  of  the  Natural  Gas  Act 
and  Section  154.206  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  a  motion  to  place  into 
effect  on  January  1,  1996,  a  change  in 
rates  for  natural  gas  transportation 
service. 

El  Paso  states  that  on  June  30, 1995, 
at  Docket  No.  RP95-363-000,  it  filed 
with  the  Commission  a  notice  of  change 
in  rates  for  natural  gas  transportation 
service  to  become  effective  August  1, 
1995.  El  Paso  states  that  by  order  issued 
July  26,  1995.  at  Docket  No.  RP95-363- 
000,  the  Commission  conditionally 
accepted  the  tariff  sheets,  suspended 
their  effectiveness  for  five  months  to 
become  effective  January  1.  1996. 
subject  to  refund,  and  established 
hearing  and  settlement  procedures. 

El  Paso  states  that  the  instant  motion 
places  those  suspended  tariff  sheets  into 
effect. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-244  Filed  1-8-96;  8:45  ans) 

BILLING  CODE  6717-01-M 


[Docket  No  CP95-565-001] 

Equitrans,  Inc.;  Notice  of  Amendmenf 

Januarv"  3.  1996. 

Take  notice  that  on  December  29, 
1995,  Equitrans,  Inc.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  Pennsylvania 
15275.  filed  an  amendment 


(Amendment)  to  its  original  application 
in  Docket  No.  CP95-565-000.  which 
was  filed  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act.  the  purpose  of  which 
is  to:  (1)  Amend  the  application  by  (a) 
withdrawing  the  request  for  advance 
Commission  approval  of  recovery 
through  jurisdictional  rates  of  the 
undepreciated  costs  of  the  storage 
reservoir  and  return  thereon  in  the  event 
of  reservoir  damage,  and  (b)  indicating 
that  Equitrans  proposes  to  withdraw  400 
MMcf  of  natural  gas  during  the  three- 
year  period  in  which  it  proposes  to 
inject  up  to  300  MMcf  of  nitrogen;  and 
(2)  supplement  its  application  with  (a) 
assurances  of  service  continuation 
despite  any  such  reservoir  damage,  (b) 
information  requested  by  certain  parties 
that  participated  in  a  technical 
conference  held  on  September  15, 1995, 
and  (c)  a  brief  summary  of  the  points 
made  by  the  speakers  at  the  technical 
conference  along  with  copies  of  slides 
that  were  shown,  all  as  more  fully  set 
fourth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Equitrans  states  that,  based  on  the 
concerns  expressed  by  its  customers. 
Equitrans  has  reexamined  the  risks  and 
remediation  strategies  for  the  project 
and  has  determined  that  the  risk  bf 
damage  being  sustained  at  the  Shirley 
storage  reservoir  as  the  result  of 
injecting  nitrogen  under  the  controlled 
conditions  carefully  developed  for  the 
project  is  de  minimis.  To  allay  the 
concerns  expressed  by  certain 
intervenor-customers  about  their  rights 
to  challenge  future  rate  treatment  of 
Shirley  storage  costs,  Equitrans  states 
that  it  hereby  foregoes  its  request  for 
rate  recovery  treatment  of  such  costs. 
Equitrans  states  that  in  the  unlikely 
event  that  the  injection  of  nitrogen 
mixes  with  cushion  or  working  gas  of 
the  Shirley  reservoir  or  causes  damage 
to  surface  facilities,  Equitrans  will  bear 
all  costs  of  remediating  storage  field 
operations.  Further,  it  is  stated  that  any 
such  costs  will  not  be  included  in  rates 
in  any  future  proceeding.  Rather 
Equitrans,  contends  that  it  will  use  the 
revenues  which  it  proposes  to  retain 
from  the  sale  of  base  gas  from  the 
Shirley  reservoir  to  fund  any  required 
remediation  activities.'  Based  on  the 
risk  assessment  work  performed  over 
the  last  several  months,  Equitrans  states 
that  it  is  convinced  that  the  risk  of 


'  As  part  of  its  original  application.  Equitrans 
requested  authorization  to  sell  the  gas  withdrawn 
from  the  Shirley  reservoir  to  acconunodate  the 
nitrogen  injection  process,  to  credit  its  "Account 
117.  Gas  stored  underground — noncurrent"  for  the 
LIFO  inventory  value  of  the  gas  withdrawn,  and  to 
retain  any  revenues  received  from  the  sale  of  the 
gas. 
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extend  which  would  adversely  impact 
storage  operations  is  remote,  and  that 
such  an  occurrence  could  be  remediated 
quickly  and  effectively  at  a  minimal 
cost.  Equitrans  contends  that  this 
project  is  important  both  for  itself  and 
for  the  industry  and  is  willing  to  assume 
the  risks  of  the  project  to  see  it  moves 
forward. 

Equitrans  states  that  it  intends  to 
withdraw  up  to  400  MMcf  of  natural  gas 
as  part  of  the  project,  instead  of  the  300 
MMcf  it  originally  proposed.  The  reason 
Equitrans  proposes  to  withdraw 
approximately  100  MMcf  more  of  its 
base  gas  than  it  will  replace  with 
nitrogen  is  that  by  doing  so.  the 
pressures  within  the  reservoir  will  push 
the  nitrogen  away  from  the  main  portion 
of  the  reservoir  where  the  working  gas 
is  stored  and  toward  a  narrow 
southeastern  perimeter  of  the  reservoir 
where  only  base  gas  is  present,  and 
which  perimeter  is  separated  from  the 
main  portion  of  the  reservoir  by  a  thin 
"neck"  area.  It  is  stated  that  the  net 
reduction  in  the  amount  of  cushion  gas 
in  the  Shirley  reservoir  will  ultimately 
reduce  Equitrans"  storage  rate  base  to 
the  benefit  of  customers,  while  having 
virtually  no  impact  on  storage 
operations. 

After  reassessing  the  maximum  risk  of 
any  reservoir  damage  resulting  from 
implementation  of  the  proposed  project, 
Equitrans  states  that  it  will  commit  that 
certificated  entitlement  levels  of 
existing  storage  customers  will  be  met 
through  the  term  of  all  existing  storage 
contracts  regardless  of  any  unforeseen 
adverse  effects  of  injecting  nitrogen  into 
the  Shirley  reservoir.  Equitrans 
contends  that  this  commitment  is  made 
in  order  to  render  moot  the  security  of 
supply  concerns  expressed  by  certain 
intervenor-customers.  thereby  limiting 
the  number  of  issued  needed  to  be 
addressed  by  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
12.  1996.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
[)C  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  pjarties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


motion  to  intervene  in  accordance  wuii 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Equitrans  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  96-245  Filed  l-»-96:  8:45  am) 

BILUNO  CODE  a717-01-M 


[Docket  No.  RP96-8e-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Filing  of  Annual  Report  of 
Cash-Out  Activity 

January  3. 1996. 

Take  notice  that  on  December  20. 
1995.  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing 
schedules  detailing  certain  information 
related  to  the  Cash-Out  mechanism 
provided  for  in  Section  14  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  No  tariff  changes  are 
proposed  therein. 

FGT  states  that  Section  14  provides 
for  the  resolution  of  differences  between 
quantities  of  gas  scheduled  and 
physically  received  and/or  delivered 
each  month  and  provides  that  the 
elimination  of  any  monthly  imbalances 
not  resolved  through  the  Book-Out 
provisions  will  be  by  cash  settlement 
("Cash-Out").  The  Cash-Out  provisions 
of  Section  14  provide  that  different 
imbalances  factors  and  price  index  will 
be  used  to  value  imbalances  due  the 
imbalance  parties.  FGT  states  that  the 
purpose  of  the  weighted  valuation 
method  was  to  encourage  shipper 
adherence  to  scheduled  quantities  to 
maintain  the  integrity  of  FGT's  system, 
which  has  no  storage  facilities  to 
accommodate  imbalances. 


FGT  states  that,  in  order  to  ensure  that 
any  potential  benefit  resulting  from  the 
use  of  different  indices  and  imbalance 
factors  was  properly  accounted  for,  FGT 
was  required  to  credit  to  its  shippers  all 
revenues  derived  from  Cash-Outs  which 
exceed  the  actual  cost  to  FGT  to 
maintain  a  reasonable  system  balance. 
These  requirements  were  contained  in 
Section  14.B.8.  of  the  GTC  of  FGT's 
tariff. 

Although  these  provisions  of  Section 
14.B.8.  were  superseded  December  1. 
1995  by  the  provisions  of  a  settlement 
in  Docket  No.  RP95-103-000,  FGT 
states  that  it  is  filing  the  instant  report 
to  avoid  an  unintended  gap  in  reporting 
periods. 

FGT  proposes  to  directly  refund 
$238,651.53  of  excess  cash-out  revenues 
to  shippers  identified  in  Schedule  B  to 
FGT's  filing.  FGT  proposes  to  make 
these  refunds  within  30  days  following 
a  final  Commission  Order  accepting  the 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  10.  1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspections. 
Lois  D.  Casheil, 
Secretary. 

|FR  Doc.  96-246  Filed  1-&-96:  8:45  ami 
BILUNQ  CODE  a717-01-M 


[Docket  No.  RP95-1 75-004] 

Mojave  Pipeline  Company;  Notice  of 
Tariff  Filing 

January  3.  1996. 

Take  notice  that  on  December  22. 
1995.  Mojave  Pipeline  Company 
(Mojave)  in  compliance  with  the 
Commission's  order  issued  in  the  above 
proceeding  on  December  1.  1995, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets,  to  become 
effective  January  1.  1996: 

Seventh  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  26 

Mojave  states  that  Seventh  Revised 
Sheet  No.  11  sets  forth  Mojave 's  rates 


applicable  to  shippers  who  are 
Supporting  Parties  under  the  settlement. 
Since  these  rates  are  identical  to 
Mojave's  currently  effective  rates 
applicable  to  all  Mojave  shippers, 
including  shippers  not  supporting  the 
settlement.  Mojave  has  not  separately 
listed  rates  applicable  to  supporting 
shippers. 

Mojave  states  that  Third  Revised 
Sheet  No.  26  contains  provisions  for 
crediting  of  interruptible  transportation 
revenues  to  firm  shippers  which  are 
applicable  to,  and  binding  upon,  only 
,  those  firm  shippers  who  are  Supporting 
Parties  under  the  Stipulation  and 
Agreement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil,   '  | 
Secretary. 
(PR  Doc.  96-247  Filed  1-8-96;  8:45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RPSS-^"*  85-011] 

Northern  Naturae  Gas  Company;  Notice 
10  Place  Tariff  Sheets  into  Effect 

January  3. 1996. 

Take  notice  that  on  December  27. 
1995.  Northern  Natural  Gas  Company 
(Northern)  filed  a  motion  to  place  into 
effect  on  January  1.  1996.  a  rate  increase 
filing  previously  accepted  and 
suspended  by  the  Commission's  March 
30.  1995  suspension  order.  Northern  is 
moving  into  effect  the  following  tariff 
sheets: 

Fifth  Revised  Vohune  No.  1 

Substitute  Eighteenth  Revised  Sheet  No.  50 
Substitute  Eighteenth  Revised  Sheet  No.  51 
Substitute  Seventh  Revised  Sheet  No.  52 
Twenty-Seventh  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  54 
First  Revised  Sheet  No.  55 
Substitute  Seventh  Revised  Sheet  No.  59 
Second  Substitute  Eighth  Revised  Sheet  No. 

60 
First  Revised  Sheet  No.  61 
First  Revised  Sheet  No.  62 
Substitute  First  Revised  Sheet  No.  63 


Substitute  First  Revised  Sheet  No.  64 
First  Revised  Sheet  No.  100 
Second  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  106 
First  Revised  Sheet  No.  114 
First  Revised  Sheet  No.  115 
First  Revised  Sheet  No.  134 
First  Revised  Sheet  No.  136 
First  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  139 
First  Revised  Sheet  No.  141 
Second  Revised  Sheet  No.  143 
First  Revised  Sheet  No.  145 
First  Revised  Sheet  No.  146 
Second  Revised  Sheet  No.  147 
First  Revised  Sheet  No.  206 
First  Revised  Sheet  No.  255 
First  Revised  Sheet  No.  265 
Second  Revised  Sheet  No.  401 

Original  Volume  .\o.  2 

Substitute  146  Revised  Sheet  No.  IC 
Substitute  Twenty-First  Revised  Sheet  No. 
iC.a 

Northern  further  states  that  copies  of 
the  motion  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  Pursuant  to 
Section  154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  96-248  Filed  1-&-96;  8:45  am) 

BILLING  CODE  6717-01-M 


[DocKet  No   RP«*5^09-003] 

Northwest  Pipelmc-  CorDoration;  Notice 
of  Proposed  Chanaes   ~  FERC  Gas 
Tariff 

January  3. 1996. 

Take  notice  that  on  December  28. 
1995,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  February  1. 
1996: 

Third  Revised  Volume  No.  1 

Substitute  Seventh  Revised  Sheet  No.  5 
Substitute  Sixth  Revised  Sheet  No.  5-A 
Substitute  Third  Revised  Sheet  No.  6 
Substitute  Third  Revised  Sheet  No.  7 


Substitute  Sixth  Revised  Sheet  No.  8 
Substitute  Second  Revised  Sheet  No.  8.1 
Substitute  Fifth  Revised  Sheet  No.  375 
Substitute  Fourth  Revised  Sheet  No.  376 
Substitute  Fifth  Revised  Sheet  No.  377 
Substitute  Third  Revised  Sheet  No.  378 
Substitute  Second  Revised  Sheet  No.  380 

Original  Volume  No.  2 

Substitute  Twenty-First  Revised  Sheet  No.  2 
Substitute  Sixteenth  Revised  Sheet  No.  2.1 
Substitute  Twentieth  Revised  Sheet  No.  2-A 

Northwest  states  that  the  purpose  of 
this  filing  is  to  move  into  effect  on 
February  1, 1996,  Northwest's  Docket 
No.  RP95-409-000  rates  that  were 
originally  filed  with  the  Commission  on 
August  1, 1995,  as  part  of  a  general  rate 
increase.  Northwest  states  that  with  the 
exception  of  changes  to  the  ACA  and 
GRI  surcharges,  these  rates  are  the  same 
as  those  filed  on  August  1,  1995.  By  this 
filing.  Northwest  also  updates  its  index 
of  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  96-249  Filed  1-8-96;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-407-003] 

Questar  Pipeline  Company;  Notice  of 
Proposed  Changes  in  Tariff  Filing 

January  3,  1996. 

Take  notice  that  on  December  22, 
1995,  Questar  Pipeline  Company 
(Questar),  tendered  for  filing  and 
acceptance  tariff  sheets  to  its  FERC  Gas 
Tariff  to  comply  with  ordering 
Paragraph  G  of  the  Commission's 
August  31.  1995.  order,  to  become 
effective  February  1,  1996.  Questar 
tendered  for  filing  and  acceptance  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 

Second  Substitute  Alternate  Fifth  Revised 
Sheet  No.  5 


H  ■)  1 
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SuUstitiitt!  Fiitn  Kevistiij  Sheet  No.  b 

Original  Volume  No.  3 

Substitute  Fifteenth  Revised  Sheet  No.  8 

Questar  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  August  31,  1995,  order  in 
Docket  No.  RP95-^07-000.  The  order 
directed  Questar  to  file  revised  tariff 
sheets  implementing  rates  reflecting  the 
elimination  of  non-deductible  business 
expenses  from  Questar 's  income  tax 
calculation. 

Further,  Questar  states  that  it  has 
included  on  the  prepared  tariff  sheets 
the  changes  and  modification  from  the 
September  15,  1995,  compliq;ice  filing, 
Questar 's  August  31,  1995,  ACA  filing 
in  Docket  No.  TM96-1-55.  and 
Questar's  December  1,  1995,  GRI  filing 
in  Docket  No.  TM96-2-55.  The  ACA 
filing  in  Docket  No.  TM96-1-55,  was 
accepted  by  order  issued  September  29, 
1995.  The  September  15, 1995. 
compliance  filing  and  the  December  1, 
1995,  GRI  filing  have  not  been  acted  on 
by  the  Commission  as  of  the  date  of  this 
fihng. 

Questar  states  that  copies  of  the 
proposed  tariff  sheets  and  the 
transmittal  letter  describing  the  nature 
of  the  filing  were  served  upon  all  parties 
set  out  on  the  official  service  list  in 
Docket  No.  RP95^07-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary 
(FR  Doc.  96-250  Filed  1-8-96:  8:45  ami 

BILUNG  COOE  STIT-OI-M 


[Docket  No.  RP96-«7-000] 

Texa^  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tarift 

loHuary  3.  1996. 

Take  notice  that  on  December  28, 
1995,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 


fiiiiig  iu  L>M.onitt  part  ot  ila  FEKC  Gtis 
Tariff.  First  Revised  Volume  No.  1  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  February  1,  1996: 

Fourteenth  Revised  Sheet  No.  10 
Eleventh  Revised  Sheet  No.  11 
Sixth  Revised  Sheet  No.  11 A 
Third  Revised  Sheet  No.  15 
Third  Revised  Sheet  No.  16 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  Section  5.3  of  Rate  Schedule  ISS  of 
Texas  Gas's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  in  effect 
November  1,  1993,  through  March  31, 
1994,  and  reflects  the  ISS  Revenue 
Credit  Adjustment  as  required  by  the 
referenced  section.  Also,  Texas  Gas 
herein  adjusts  its  February  1,  1996  rates 
to  remove  the  Interruptible  Revenue 
Credit  Adjustment  which  expires 
January  31,  1996,  in  accordance  with 
the  provisions  of  Texas  Gas's  Docket  No. 
RP95-102  as  approved  by  the 
Commission  in  its  orders  dated  January 
27,  1995  (70  FERC  61,088)  and  July  24, 
1995  (letter  order). 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  mut  be  filed  later 
than  12  days  after  the  date  of  the  filing 
noted  above.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  Cashell. 
Secretory. 
[FR  Doc.  96-251  Filed  1-8-96;  8:45  am] 

BILUNG  COOE  e717-01-M 


Pocket  No.  RP96-91-001] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  3, 1996. 

Take  notice  that  on  Decernber  29, 
1995,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 


Volume  No.  1,  the  lollownig  substitute 
tariff  sheet,  to  become  effective  January 
22.  1996: 

Sub  First  Revised  Sheet  No.  204 

Trunkline  states  that  this  tariff  sheet 
is  being  filed  in  substitution  for  a 
revised  tariff  sheet  filed  by  Trunkline  on 
December  22,  1995  in  the  referenced 
docket.  The  substitution  is  required  as 
a  correction  to  clarify  that  satisfactory 
dehydration  must  take  place  onshore,  as 
explained  in  the  transmittal  letter  which 
accompanied  the  December  22.  1995 
filing. 

Trunkline  states  that  a  copy  of  this 
filing  was  mailed  to  affected  shippers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-253  Filed  1-8-96:  8:45  ami 

BILLINQ  COOE  a717-01-M 

[Docket  No.  RP96-«  1-000] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  3,  1996. 

Take  notice  that  on  December  22, 
1995.  Trunkline  Gas  Company 
(TrunkUne)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  January  22, 
1996: 

First  Revised  Sheet  No.  204 
First  Revised  Sheet  No.  205 

Trunkline  states  that  the  revised  tariff 
sheets  are  being  submitted  in  order  to 
expand  the  opportunities  to  shippers  (or 
their  designees)  to  satisfy  the  annually 
elected  processing  requirements 
currently  contained  in  Trunkline's  tariff 
by  arranging  for  satisfactory  dehydration 
of  gas  onshore.  The  revision  is  desirable 
because  third  party  dehydration 
facilities  may  become  available  to 
Trunkline's  shippers,  at  least  some  of 
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whom  might  benefit  from  the 
opportunity  to  dehydrate  gas  onshore, 
from  time  to  time,  in  lieu  of  processing. 

Trunkline  states  that  a  copy  of  this 
filing  was  mailed  to  affected  shippers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comrrtission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  I 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-252  Filed  1-8-96;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  Nci.   «P9G    '37  v28.  ana  RP96-93- 
000  (Not  Consoi  aa!ed)j 

Willisfon  Basi^  interstate  Pipeline 
Company;  Notice  o'  Compliance  Filing 

January  3,  199b. 

Take  notice  that  on  December  22, 
1995,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Voliune  No.  2  and  Original 
Volume  No.  1-A  of  its  superseded  FERC 
Gas  Tariff,  the  following  revised  tariff 
sheets  to  become  effective  as  shown  on 
the  tariff  sheets. 

Williston  Basin  states  that,  in 
accordance  with  the  Commission's 
December  6,  1995  Order,  the  revised 
tariff  sheets  exempt  the  Rate  Schedule 
S-2  service  performed  for  Chevron 
U.S.A.  Inc.,  Union  Oil  Company  of 
California.  Marathon  Oil  Company. 
Koch  Gas  Services  Company,  and 
Graham  Royalty  Ltd.  and  Amoco 
Production  Company  with  Rainbow  Gas 
Company  acting  as  their  agent,  from 
Williston  Basin's  take-or-pay  volumetric 
surcharge  both  retroactively  and 
prospectively.  Williston  Basin  further 
states  that  the  revised  schedules  reflect 
recovery  beginning  January  1,  1996.  for 
the  amounts  refunded  in  Docket  No. 
RP93-175-000  over  the  remaining  total 
recovery  period  in  that  docket.  The 


applicable  Docket  Nos.  RP90-137-O00 
and  RP91-56-O00  amounts  have  been 
combined  and  will  be  recovered  over  an 
18  month  period  through  a  new 
recovery  meclianism  beginning  January 
1,  1996.' 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  §§385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-254  Filed  1-8-96;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No   RP95-364-003] 

Williston  Basin  Interstate  Ppellne 
Company:  Notice  ot  Proposec 
Changes  m  FERC  Gc3s  Tariff 

jdnudf)  j,  199b. 

Take  notice  that  on  December  29, 
1995,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff. 
The  proposed  effective  date  of  these 
tariff  sheets  is  January  1,  1996. 

Williston  Basin  states  that  this  motion 
to  place  suspended  tariff  sheets  into 
effect,  along  with  supporting 
workpapers,  is  being  filed  pursuant  to 
the  Commission's  July  27,  1995  and 
December  22,  1995  Orders  in  the  above- 
referenced  proceeding  and  Section 
154.206  of  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  §§385.211  of 
the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  protests  must  be 
filed  not  later  than  12  days  after  the  date 
of  the  filing  noted  above.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-255  Filed  1-8-96;  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  TM96-3-49-O00] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Filing 

January  3,  1996. 

Take  Notice  that  on  December  29. 
1995.  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets  to  become 
effective  February  1,  1996: 

Second  Revised  Volume  No.  1 

Fifteenth  Revised  Sheet  No.  15 
Seventh  Revised  Sheet  No.  ISA 
Eighteenth  Revised  Sheet  No.  16 
Seventh  Revised  Sheet  No.  16A 
Fifteenth  Revised  Sheet  No.  18 
Seventh  Revised  Sheet  No.  18A 
Seventh  Revised  Sheet  No.  19 
Seventh  Revised  Sheet  No.  20 
Thirteenth  Revised  Sheet  No.  21 

Original  Volume  No.  2 

Sixtieth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gatliering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,"Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  January  10,  1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  tur  public  inspet.'tion  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  96-256  Filed  1-6-96;  8:45  ami 

BiLUNQ  C006  1717-01-M 


Office  of  Hearings  and  Appeals 

r-ipe mentation  of  Special  Refund 

P",  cedures 

AGENCY:  Office  of  Hearings  and  Appeals, 

DOE 

ACTION:  Notice  of  Implementation  of 

Special  Refund  Procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  procedures  for  the 
disbursement  of  $1,564,222.74  (plus 
accrued  interest)  collected  pursuant  to  a 
consent  order  with  Vessels  Gas 
Processing  Company.  The  funds  will  be 
distributed  in  accordance  with  the 
DOE's  special  refund  procedures,  10 
CFR  Part  205.  Subpart  V. 
DATES  AND  ADDRESSES:  AppUcations  for 
Refund  of  a  portion  of  the  consent  order 
must  be  filed  in  duplicate  on  or  before 
April  8,  1996,  and  should  be  addressed 
to:  Vessels  Gas  Processing  Company 
Proceeding.  Department  of  Energy, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Ave.,  S.W.,  Washington, 
DC.  20585-0107.  All  Applications 
should  conspicuously  display  reference 
to  Case  Number  VEF-0007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
1000  Independence  Ave.  S.W., 
Washington  D.C.  20585-0107,  (202) 
586-2860 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy, 
10  CFR  205.282  (c),  notice  is  hereby 
given  of  the  issuance  of  the  Decision 
and  Order  set  out  below.  The  Decisiort 
and  Order  relates  to  a  consent  Order 
entered  into  by  the  EXDE  and  Vessels  Gas 
Processing  Company  (Vessels).  The 
consent  order  settled  possi&le  pricing 
violations  with  respect  to  Vessels'  sales 
of  natural  gas  liquids  (NGLs)  and 
natural  gas  liquid  products  (NGLPs). 
The  DOE  has  collected  $1,564,222.74 
and  is  holding  the  money  in  an  interest- 
bearing  escrow  account  pending 
distribution.  On  September  28,  1995, 
the  Office  of  Hearings  and  Appeals 
issued  a  Proposed  Decision  and  Order 
which  tentatively  established  refund 
procedures  and  soUcited  comments 
from  interested  parties  concerning  the 
proper  distribution  of  the  consent  order 
fund.  No  comments  were  received. 


As  the  Decision  and  Order  indicates, 
Applications  for  Refund  from  the 
Vessels'  consent  order  fund  may  now  be 
filed.  Applications  must  be  filed  no  later 
than  90  days  from  the  date  of 
publication  of  this  Decision  and  Order. 
Applications  will  be  accepted  from 
customers  who  purchased  NGLs  and 
NGLPs  from  Vessels  during  the  period 
September  1,  1973  through  December 
31,  1977.  The  specific  information 
required  in  and  Application  for  Refund 
is  set  forth  in  the  Decision  and  Order. 

Dated:  December  21. 1995. 
Geor^  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Special  Refund  Procedures 

Name  of  Firm:  Vessels  Gas  I*rocessing 

Company 
Date  of^ Fifing:  February  27, 1995 
Case  Number:  VEF-0007 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  Part  205,  Subpart  V,  the 
Regulatory  Litigation  branch  of  the 
Office  of  General  Counsel  (OGC) 
(formerly  the  Economic  Regulatory 
Administration  (ERA))  filed  a  Petition 
for  the  Implementation  of  Special 
Refund  Procedures  with  the  Office  of 
Hearings  and  Appeals  (OHA)  on 
February  27,  1995.  The  petition  requests 
that  the  OHA  formulate  and  implement 
procedures  for  the  distribution  of  funds 
received  pursuant  to  a  Consent  Order 
entered  into  by  the  DOE  and  Vessels  Gas 
Processing  Company  (Vessels)  of 
Colorado. ' 

I.  Background 

Vessels  was  a  "refiner"  of  natural.gas 
liquids  (NGLs)  and  natural  gas  liquid 
products  (NGLPs),  which  were  included 
within  the  definitions  of  "covered 
products"  in  6  CFR  150.352  and  in  the 
price  regulations  promulgated  pursuant 
to  the  Emergency  Petroleum  Allocation 
Act  of  1973,  Public  Law  93-159. 
Accordingly,  during  the  period  from 


'  For  the  sake  of  convenience  and  clarity. 
"Vessels"  will  refer  to  Vessels  Gas  Processing 
Company  (VGPC)  and  Vessels  Gas  Process,  Limited 
(VGPL)  in  this  Decision  and  Order.  In  addition. 
"Vessels"  will  refer  to  the  operations  of  Halliburton 
Resource  Management  (HRM)  at  the  Irondale  and 
Brighton  plants  on  behalf  of  VGPC  and  VGPL. 
Vessels  operated  under  a  contract  with  HRM,  a 
division  of  Halliburton  Company  (Halliburton). 
Under  that  agreement,  the  natural  gas  owned  by 
Vessels  was  processed  and  sold  at  three  plants 
owned  and  operated  by  HRM.  HRM  was  paid  or 
retained  a  service  fee  hxim  the  sales  proceeds.  On 
February  25.  1983.  Vessels  filed,  in  conjunction 
with  a  "Preliminary  Statement  of  Objections"  to  the 
Proposed  Remedial  Order  issued  to  it  on  November 
5.  1982.  a  "Motion  to  Join  Halliburton  Company 
and  Hold  it  Jointly  Liable  for  Any  Overcharges  that 
are  Proven."  On  May  25.  1983.  the  OHA  gave  leave 
to  amend  the  PRO  to  join  Halliburton.  Vessels  Gos 
Processing  Co  .  11  DOE  1  82..509  (1983). 


August  19,  1973  through  January  28, 
1981.  Vessels  was  subject  to  price  rules 
set  forth  in  10  CFR  Part  212.  Subpart  K, 
and  antecedent  regulations  at  6  CFR 
150.1  et  seq.  An  ERA  audit  of  Vessels' 
business  records  at  the  Irondale  and 
Brighton  locations  revealed  possible 
pricing  violations  with  respect  to  the 
firm's  sales  of  NGLs  and  NGLPs  at  the 
Irondale  plant  during  the  audit  period 
from  September  1, 1973  through 
December  31, 1977  and  at  the  Brighton 
plant  from  April  1,  1975  through 
December  31,  1977.^  Subsequently,  on 
October  7, 1986,  the  DOE  issued  a 
Remedial  Order  to  Vessels,  finding  that 
the  firm  had  overcharged  its  customers 
and  requiring  it  to  remit  to  the  DOE 
$1,571,671.40,  plus  interest.  Vessels  Gas 
Processing  Co..  15  DOE  1  83,002  (1986). 
Vessels  appealed  the  Remedial  Order  to 
the  Federal  Energy  Regulatory 
Commission  (FERC)  (Case  No.  R087-3- 
000).  While  the  Appeal  was  pending. 
Vessels  and  the  DOE  entered  into  a 
Consent  Order  on  December  17,  1987,  in 
order  to  settle  all  claims  and  disputes 
between  Vessels  and  the  DOE  regarding 
the  firm's  compliance  with  price 
regulations  in  sales  of  NGLs  and  NGLPs 
during  the  audit  period.  In  that  Order, 
Vessels  agreed  to  remit  a  total  of 
$1,500,000,  plus  installment  interest,  to 
the  DOE  for  distribution  to  the  firm's 
customers.  The  Consent  Order  became 
final  on  February  16,  1988.  Vessels  has 
made  payments  totalling  $1,564,222.74 
to  the  DOE.'  These  funds,  plus  accrued 
interest,  are  presently  in  a  DOE  escrow 
account  maintained  by  the  Department 
of  the  Treasury. 

II.  Jurisdiction 

The  procedural  regulations  of  the 
DOE  set  forth  general  guidelines  by 
which  the  OHA  may  formulate  and 
implement  a  plan  of  distribution  for 
funds  received  as  a  resuh  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  It  is  DOE  policy  to  use 
the  Subpart  V  process  to  distribute  such 
funds.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds  obtained  as  a  part  of  settlement 
agreements,  see  Office  of  Enforcement,  9 
EXDE  1  82,553  (1982);  Office  of 
Enforcement.  9  DOE  1  82,508  (1981). 
After  reviewing  the  record  in  the 
present  case,  we  have  concluded  that  a 
Subpart  V  proceeding  is  an  appropriate 
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'The  discrepancy  in  dates  between  the  two  plants 
is  due  to  the  fact  that  the  Brighton  plant  was  not 
fully  operational  until  April  1975. 

'  Vessels'  appeal  to  FERC  was  dismissed  on 
February  26.  1988.  Vessels  Gas  Processing  Co.,  42 
FERC  1  63.023  (1988).  Thefirms  final  payment 
under  the  Consent  Order  was  received  by  the  DOE 
on  October  12.  1994. 


UMI 


mechanism  for  distributing  the  Vessels 
consent  order  fund.  We  therefore  shall 
grant  OGC's  petition  and  assume 
jurisdiction  over  distribution  of  the 
fund. 

III.  Refund  Procedures 

On  September  28,  1995,  OHA  issued 
a  Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  Vessels  settlement  fund. 
That  PDO  was  published  in  the  Federal 
Register  and  a  30-day  period  was 
provided  for  the  submission  of 
comments  regarding  our  proposed 
refund  plan.  See  60  Fed.  Reg.  53369 
(October  13,  1995).  More  than  30  days 
have  elapsed  and  the  OHA  has  received 
no  comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Vessels  settlement  fund.  Consequently, 
the  procedures  will  be  adopted  as 
proposed. 

A.  Refund  Claimants 

Refund  monies  will  be  distributed  to 
those  parties  which  were  injured  in 
their  transactions  with  Vessels  during 
the  audit  period  that  were  covered  by 
the  Consent  Order.*  We  have  limited 
information  on  Vessels'  customers  and 
the  number  of  gallons  purchased  by 
each  customer.  From  company  records 
available  to  this  Office,  we  have 
compiled  a  partial  list  of  Vessels' 
customers.  They  are  as  follows: 
Farmland  Industries,  Inc.,  Littleton  Gas 
Co.,  California  Liquid  Gas  Co.,  Hytrans, 
IncUPG,  Inc,5 

These  customers,  and  any  additional 
customers,  will  be  required  to  submit  a 


<For  the  reason  set  forth  in  footnote  1  this 
includes  firms  that  purchased  NGLs  and  NGLPs 
from  HRM  that  originated  with  Vessels.  Since 
ethane,  an  NGLP,  was  decontrolled  effective  April 
1,  1974,  Vessels'  customers  would  not  have  been 
injured  by  purchases  of  ethane  on  or  after  that  date. 
They  are  thus  not  eligible  for  refunds  for  ethane 
purchases  made  after  March  31.  1974. 

*In  comments  submitted  in  response  to  the 
Notice  of  the  Proposed  Consent  Order  in  the 
December  28,  1987  Federal  Register.  Enron  Corp. 
requested  that  it  be  specifically  named  as  a  payee 
in  the  Consent  Order.  Enrtjn  contended  that  UPG, 
Inc.  was  the  principal  customer  of  Vessels'  NGLs. 
and  that  Eruon,  as  UPG's  successor  in  interest,  is 
therefore  eligible  for  a  refund  in  this  proceeding. 
ERA  determined  in  its  response  to  Enron's 
comments  that  it  was  OHA's  prerogative  to  name 
Enron  as  a  payee  in  its  Implementation  Order.  The 
review  and  analysis  of  the  written  comments  did 
not  provide  any  information  that  would  support  the 
modification  or  rejection  of  the  proposed  Consent 
Order  with  Vessels  and  Halliburton.  Therelore.  the 
Consent  Order  was  issued  without  modification. 
While  this  Office  is  aware  that  UPG  is  affiliated 
with  Enron,  we  have  no  detailed  information 
regarding  the  exact  nature  of  their  corporate 
relationship.  Accordingly,  we  will  not  name  Enron 
as  a  payee  in  this  Decision.  However  Enron  is 
invited  to  submit  to  this  Office  an  Application  for 
Refund,  in  which  it  provides  documentation  to 
support  its  contention  that  it  is  entitled  to  a  refund 
for  UPG's  purchases. 


monthly  schedule  of  the  number  of 
gallons  of  NGLs  and  NGLPs  purchased 
from  September  1,  1973  through 
December  31,  1977  and  documentation 
that  these  products  were  purchased 
from  either  the  Irondale  or  Brighton 
plants.  Indirect  purchasers  of  Vessels' 
products  may  be  eligible  for  a  refund  if 
the  reseller  from  whom  they  purchased 
the  products  passed  through  Vessels' 
alleged  overcharges  to  its  own 
customers.  Indirect  purchasers  must 
identify  the  reseller  from  whom  they 
made  the  purchases,  and  establish  the 
basis  for  their  belief  the  products 
originated  from  either  the  Irondale  or 
Brighton  plant.  Affiliates  of  Vessels  will 
be  ineligible  to  apply  for  a  refund  in  this 
proceeding.^ 

B.  Calculation  of  Refund  Amounts 

We  shall  use  a  volumetric 
methodology  to  distribute  the  consent 
order  funds  to  Vessels'  customers.  The 
volumetric  refund  presumption  assumes 
that  the  alleged  overcharges  by  a  firm 
were  dispersed  equally  over  all  gallons 
of  product  marketed  by  that  firm.  In  the 
absence  of  better  information,  this 
assumption  is  sound  because  the  DOE 
price  regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices.^ 

Under  the  volumetric  approach  we 
are  adopting  in  this  proceeding,  a 
claimant's  "allocable  share"  (or 
"volumetric  share")  of  the  Vessels  fund 
is  equal  to  the  number  of  gallons  of 
NGLs  and  NGLPs  purchased  from 
Vessels  from  September  1,  1973  through 


"*  As  in  other  refund  proceedings  involving 
alleged  refined  products  violations,  we  will 
presume  that  affiliates  of  the  Consent  Order  firm 
were  not  injured  by  the  firm's  overcharges.  See.  e.g., 
Marathon  Petroleum  Co. /EMBO  Propane  Co..  15 
DOE  1  85.288  (1987).  This  is  because  the  Consent 
Order  firm  presumably  would  not  have  sold 
petroleum  products  to  an  affiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage.  See  Marathon  Petroleum  Co./Pilot  Oil 
Corp..  16  DOE  1  85,611  (1987),  amended  claim 
denied.  17  DOE  1  85.291  (1988).  reconsideration 
denied.  20  DOE  1  85,236  (1990).  Furthermore,  if  an 
affiliate  of  the  Consent  Order  firm  were  granted  a 
refund,  that  Consent  Order  firm  would  be  indirectly 
compensated  from  the  Consent  Order  fund  remitted 
to  settle  its  own  alleged  violations.  See  Propane 
Industrial.  Inc.  v.  DOE,  985  F.2d  586  (Temp.  Emer. 
Ct.  App.  1993)  (refund  to  affiliate  would  be  "unjust 
enrichment"). 

'  However  this  presumption  is  rebuttable.  A 
claimant  which  believes  that  it  suffered  a 
disproportionate  share  of  the  alleged  overcharges 
may  submit  evidence  proving  this  claim  in  order  to 
receive  a  larger  refund.  See  Sid  Richardson  Carbon 
and  Gasoline  Co./Siouxland  Propane  Co.,  12  DOE 
1  85.054  (1984);  see  also  Amtel.  Inc./Whitco.  Inc., 
19  DOE  1  85,319  (1989)  [Amtel].  In  computing  the 
appropriate  refund  in  such  a  case,  we  will  prorate 
the  alleged  overcharge  amount  by  the  ratio  of  the 
Vessels  settlement  amount  to  the  aggregate 
overcharge  amount  determined  by  the  Vessels 
Remedial  Order.  See  Amtel. 


December  31,  1977,  aiulUplibd  b>  a 
volumetric  refund  amount  of  $0.0185 
per  gallon. 8 

Each  successful  claimant  will  also 
receive  a  pro  rata  share  of  the  interest 
accrued  on  the  consent  order  funds 
between  the  date  the  funds  were  placed 
in  the  Vessels  escrow  account  and  the 
date  the  applicant's  refund  is  disbursed. 

C.  Presumptions  of  Injury 

In  addition  to  the  volumetric 
presumption,  we  are  adopting  a  number 
of  presumptions  regarding  injury  for 
claimants  in  each  category  listed  below. 
These  presumptions  will  simplify  the 
refund  process  and  will  help  ensure  that 
refund  claims  are  evaluated  in  the  most 
efficient  and  equitable  manner  possible. 

a.  End-Users 

End-users  of  Vessels  products,  i.e., 
consumers,  whose  use  of  NGLs  or 
NGLPs  was  unrelated  to  the  petroleum 
business,  are  presumed  injured  and 
need  only  dcxrument  their  purchase 
volumes  from  Vessels  during  the 
consent  order  period  to  be  eligible  to 
receive  their  full  allocable  share. 

b.  Refiners,  Resellers,  and  Retailers 
Seeking  Refunds  of  $10,000  or  Less 

Reseller  claimants  (including  refiners 
and  retailers),  whose  allocable  share  is 
$10,000  or  less,  i.e.,  who  purchased 
540,540  gallons  or  less  of  Vessels' 
products  during  the  consent  order 
period,  will  be  presumed  injured  and 
therefore  need  not  provide  a  further 
demonstration  of  injury,  besides 
documentation  of  their  purchase 
volumes,  to  receive  their  full  allocable 
share.  See,  e.g.,  E.D.G..  Inc.,  17  DOE  ^ 
85,679  (1988).  We  recognize  that  the 
cost  to  the  applicant  of  gathering 
evidence  of  injury  to  support  a  small 
refund  claim  could  exceed  the  expected 
refund.  Consequently,  without 
simplified  procedures,  some  injured 
parties  would  be  denied  an  opportunity 
to  obtain  a  refund. 

c.  Medium-Range  Refiner,  Reseller,  and 
Retailer  Claimants 

In  lieu  of  making  a  detailed  showing 
of  injury  (see  part  III  D,  below),  a 
reseller  claimant  whose  allocable  share 
exceeds  $10,000  may  elect  to  receive  a 
refund  under  the  medium-range 
presumption  of  injury.  Under  this 
presumption,  a  claimant  will  receive  as 
its  refund  the  larger  of  $10,000  or  60 
percent  of  its  allocable  share  up  to 


"The  volumetric  factor  was  computed  by 
dividing  Sl.564.222.74  by  84,689,877  (the' 
approximate  number  of  gallons  of  NGLs  and  NGLPs 
Vessels  sold  to  its  customers  during  the  audit 
period).  The  latter  figure  was  obtained  from  records 
submitted  to  this  Office  by  Vessels. 
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SSO-OOC^  The  use  of  this  presumption 
reflects  our  conviction  that  these 
claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  In  other 
proceedings  involving  NGLs  and 
NGLPs,  we  have  determined  that  a  60 
percent  presumption  for  the  medium- 
range  purchasers  of  NGLs  and  NGLPs 
accurately  reflected  the  amount  of  their 
injury  as  a  result  of  their  purchases  of 
those  products.  See  Sauvage  Gas  Co.,  17 
DOE  1  85.304  (1988);  Suburban 
Propane  Gas  Co..  16  DOE  1  85.382 
(1987).  Such  an  applicant  will  be 
required  only  to  provide  documentation 
of  its  purchase  volumes  of  Vessels' 
products  during  the  consent  order 
period  in  order  to  be  eligible  to  receive 
a  medium-range  refund. 

d.  Regulated  Firms  and  Cooperatives 
We  have  determined  that,  in  order  to 

receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and 
services  are  regulated  by  a  governmental 
agency,  e.g.,  a  public  utility,  or  by  the 
terms  of  a  cooperative  agreement,  needs 
only  to  submit  documentation  of  its 
purchases  of  products  used  by  itself  or, 
in  the  case  of  a  cooperative,  sold  to  its 
members.  However,  a  regulated  firm  or 
cooperative  whose  allocable  share  is 
greater  than  $10,000  will  also  be 
required  to  certify  that  it  will  pass  any 
refund  through  to  its  customers  or 
member-customers,  provide  us  with  a 
full  explanation  of  how  it  plans  to 
accomplish  the  restitution,  and  certify 
that  it  will  notify  the  appropriate 
regulatory  body  or  membership  group  of 
the  receipt  of  the  refund. '° 

e.  Spot  Purchasers 

As  in  prior  Subpart  V  proceedings,  we 
are  adopting  a  rebuttable  presumption 
that  a  reseller  that  made  only  irregular 
or  sporadic,  i.e.,  spot,  purchases  from 
Vessels  did  not  suffer  injury  as  a  result 
of  those  purchases.  Accordingly,  a  spot 
purchaser  claimant  must  submit  specific 
and  detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  its  spot  purchases  from  Vessels. 
In  prior  proceedings  we  have  stated  that 
refunds  will  be  approved  for  spot 
purchasers  who  demonstrate  that  (i) 
they  made  the  spot  purchases  for  the 
purpose  of  ensuring  a  supply  for  their 
base  period  customers  rather  than  in 


UMI 


*Th8t  is.  reseller  claimants  who  purchased  in 
excess  of  540.540  gallons  of  Vessels  product  during 
the  consent  order  period  may  elect  to  utilize  this 
presumption. 

■°  A  cooperative's  sales  to  non-nnerabers  will  be 
treated  in  the  same  manner  as  sales  by  other 
resellers.  See  Total  Petroleum/Farmers  Petroleum 
Cooperative.  19  DOE  1  85.215  (1989). 


anticipation  ot  tiaaut-iji  advantage  as  a 
result  of  those  purchases,  and  (ii)  they 
were  forced  by  market  conditions  to 
resell  the  product  at  a  loss  that  was  not 
subsequently  recouped  through  the 
draw  down  of  banks.  See  Quaker  State 
Oil  Refining  Corp. /Certified  Gasoline 
Co..  14  DOE  1  85,465  (1986). 

D.  Showing  of  Injury 

As  in  prior  refund  proceedings, 
claimants  who  are  medium-range 
resellers  (including  retailers  and 
refiners)  will  be  afforded  the 
opportunity  to  prove  injury  in  order  to 
receive  a  refund  equal  to  their  full 
allocable  share.  These  claimants  will  be 
required  to  demonstrate  that  during  the 
audit  period  they  would  have 
maintained  their  prices  for  the  NGLs 
and  NGLPs  purchased  from  Vessels  at 
the  same  level  had  the  alleged 
overcharges  not  occurred.  While  there 
are  a  variety  of  ways  to  make  this 
showing,  a  reseller  generally  must 
demonstrate  that,  at  the  time  it 
purchased  the  product  from  Vessels, 
market  conditions  would  not  permit  it 
to  pass  through  to  its  customers  the 
additional  costs  associated  with  the 
alleged  overcharges.  See  Atlantic 
Richfield  Co./Odessa  L.P.G.  Transport. 
21  DOE  1  85,384  (1991);  Gulf  Oil  Corp./ 
Anderson  &■  Watkins.  Inc..  21  DOE 
1  85.380  (1991).  In  addition,  the  reseller 
will  be  required  to  show  that  it  had  a 
"bank  "  of  unrecovered  costs  in  order  to 
demonstrate  that  it  did  not  recover  the 
increased  costs  associated  with  the 
alleged  overcharges  by  increasing  its 
own  prices.  The  maintenance  of  a  bank 
does  not,  however,  automatically 
establish  injury.  See  Tenneco  Oil  Co./ 
Chevron  U.Sj\..  Inc..  10  DOE  1  85.014 
(1982). 

E.  Refund  Application  Requirements 

To  apply  for  a  refund  from  the  Vessels 
Consent  Order  fund,  a  claimant  should 
submit  an  Application  for  Refund 
containing  all  of  the  following 
information: 

(1)  Identifying  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  an  individual, 
corporation,  partnership,  sole 
proprietorship,  or  other  business  entity, 
the  name,  title,  and  telephone  number 
of  the  person  to  contact  for  any 
additional  information,  and  the  name 
and  address  of  the  person  who  should 
receive  any  refund  check. ' '  If  the 


applicant  operated  under  more  than  one 
name  or  under  a  different  name  during 
the  price  control  period,  the  applicant 
should  specify  these  names; 

(2)  The  applicant's  use  of  NGLs  and 
NGLPs  from  Vessels:  e.g.,  consumer 
(end-user),  cooperative,  or  public  utility; 

(3)  A  monthly  purchase  schedule 
covering  the  period  from  September  1. 
1973  through  December  31.  1977.  The 
applicant  should  specify  the  source  of 
this  gallonage  information.  In 
calculating  its  purchase  volumes,  an 
applicant  should  use  actual  records 
from  the  refund  period,  if  available.  If 
these  records  are  not  available,  the 
applicant  may  submit  estimates  of  its 
purchases,  but  the  estimation  method 
must  be  reasonable,  explained  in  detail, 
and  supported  by  some  documentation; 

(4)  U  tne  applicant  is  a  regulated 
utility  or  cooperative,  a  certification  that 
it  will  pass  on  the  entirety  of  any  refund 
received  to  its  customers  or  customer- 
members,  will  notify  its  state  utility 
commission,  other  regulatory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how 
the  refund  will  be  passed  along: 

(5)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed,  or 
has  authorized  any  individual  to  file  on 
its  behalf,  any  other  application  in  the 
Vessels  refund  proceeding.  If  so,  an 
explanation  of  the  circumstances  of  the 
other  filing  or  authorization  should  be 
submitted; 

(6)  If  the  applicant  is  or  was  in  any 
way  affiliated  with  Vessels,  it  should 
explain  this  affiliation,  including  the 
time  period  in  which  it  was  affiliated; 

(7)  A  statement  as  to  whether  the 
ownership  of  the  applicant's  firm 
changed  during  or  since  the  refund 
period.  If  an  ownership  change 
occurred,  the  applicant  should  list  the 
names,  addresses,  and  telephone 
numbers  of  any  prior  or  subsequent 
owners.  The  applicant  should  also 
provide  copies  of  any  relevant  Purchase 
and  Sale  Agreements,  if  available.  If 
such  written  documents  are  not 
available,  the  applicant  should  submit  a 
description  of  the  ownership  change, 
including  the  year  of  the  sale  and  the 


' '  Under  the  Privacy  Act  of  1974.  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 


wish  to  submit  a  social  security  number  must 
submit  an  employer  identiTication  number  if  one 
exists.  This  information  will  be  usfed  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  C.F.R.  Part  205.  Subpart 
V.  The  information  may  be  shared  with  other 
Federal  agencies  for  statistical,  auditing  or 
archiving  purposes,  and  with  law  enforcement 
agencies  when  they  are  investigating  a  potential 
violation  of  civil  or  criminal  law.  Unless  an 
applicant  claims  confidentiality,  this  information 
will  be  available  to  the  public  in  the  Public 
Reference  Room  of  the  Office  of  Hearings  and 
Appeals. 


type  of  sale  (e.g.,  sale  of  corporate  stock, 
sale  of  company  assets); 

(8)  A  statement  as  to  whether  the 
applicant  has  ever  been  a  party  in  a  DOE 
enforcement  action  or  a  private  Section 
210  action.  If  so.  an  explanation  of  the 
case  and  copies  of  the  relevant 
documents  should  also  be  provided; 

(9)  The  following  statement  signed  by 
the  individual  applicant  or  a 
responsible  official  of  the  firm  filing  the 
refund  application:  '^ 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  clearly  labeled 
"Vessels  Special  Refund  Proceeding, 
Case  No.  VEF-0007."  Each  applicant 
must  submit  an  originaland  one  copy 
of  the  application.  If  the  applicant 
believes  that  any  of  the  information  in 
its  application  is  confidential  and  does 
not  wish  for  this  information  to  be 
publicly  disclosed,  it  must  submit  an 
original  application,  clearly  designated 
"confidential,"  containing  the 
confidential  information,  and  two 
copies  of  the  application  with  the 
confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  90  days  from 
the  publication  of  this  Decision  and 
Order  in  the  Federal  Register,  and  sent 
to:  Vessels  Special  Refund  Proceeding, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585-0107. 

In  those  cases  where  applications  are 
filed  by  representatives,  e.g.,  filing 
services  or  attorneys,  we  may  request 
information  from  the  representative 
regarding  its  solicitation  practices  and 
materials  and  the  procedures  it  uses. 
Furthermore,  each  representative  that 
requests  that  it  be  a  payee  of  a  refund 
check  must  file  with  the  OHA  if  it  has 
not  already  done  so  a  statement 
certifying  that  it  maintains  a  separate 
escrow  account  at  a  bank  or  other 
financial  institution  for  the  deposit  of 
all  refunds  received  on  behalf  of 
applicants,  and  that  its  normal  business 


■2  We  will  not  process  applications  signed  by 
filing  services  or  other  representatives.  In  addition, 
the  statement  must  be  dated  on  or  afier  the  date  of 
this  Decision  and  Order.  Any  application  signed 
and  dated  before  the  date  cf  this  Decision  will  be 
summarily  dismissed. 


practice  is  to  deposit  all  Subpart  V 
refund  checks  in  that  account  within 
two  business  days  of  receipt  and  to 
disburse  refunds  to  applicants  within  30 
calendar  days  thereafter.  Unless  such 
certification  is  received  by  the  OHA,  all 
refund  checks  approved  will  be  made 
payable  solely  to  the  applicants. 
Representatives  who  have  not 
previously  submitted  an  escrow  account 
certification  form  to  the  OHA  may 
obtain  a  copy  of  the  appropriate  form  by 
contacting:  Marcia  B.  Carlson,  HG-13, 
Chief,  Docket  &  Publications  Division, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington.  D.C. 
20585-0107. 

F.  Distribution  of  Funds  Remaining 
After  First  Stage 

Any  funds  tnat  remain  after  all  first- 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA),  15  U.S.C.  4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
OHA.  Any  funds  in  the  Vessels  escrow 
account  the  OHA  determines  will  not  be 
needed  to  effect  direct  restitution  to 
injured  Vessels  customers  will  be 
distributed  in  accordance  with  the 
provisions  of  PODRA. 

/( is  therefore  ordered  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Vessels  Gas  Processing 
Company  piu-suant  to  the  Consent  Order 
that  became  final  on  February  16,  1988 
may  now  be  filed. 

(2)  All  Applications  for  Refund  must 
be  postmarked  no  later  than  90  days 
after  publication  of  this  Decision  and 
Order  in  the  Federal  Register. 

Date:  December  21, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  96-290  Filed  1-8-96;  8:45  am) 
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Western  Area  Power  Administration 

Pacific  Northwest  Pacific  Southwest 

Intertie  Project 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  and  Request  for 
Applications  of  Additional  Capacity. 


SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  requesting 
applications  on  the  Pacific  Northwest- 
Pacific  Southwest  Intertie  Project, 
responding  to  comments  received  on  the 
Federal  Register  notice  (FRN)  dated 
September  19,  1995,  and  issuing  its  final 
marketing  plan  for  firm  transmission 
service  available  as  a  result  of  the 
completion  of  construction  of  the  Mead- 
Phoenix  (MPP)  and  Mead-Adelanto 
(MAP)  500-kV  transmission  projects. 
DATES:  Applications  from  all  interested 
parties  will  be  accepted  until  February 
8,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J.  Tyler  Carlson,  Regional  Manager, 
Desert  Southwest  Customer  Service 
Region,  Western  Area  Power 
Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  Telephone: 
(602)  352-2521,  Facsimile:  (602)  352- 
2630 
Mr.  Anthony  Montoya,  Acting,  Power 
Marketing  Manager,  Desert  Southwest 
Customer  Service  Region,  Western 
Area  Power  Administration,  P.O.  Box 
6457,  Phoenix,  AZ  85005-€457, 
Telephone:  (602)  352-2789, 
Facsimile:  (602)  352-2630 
SUPPLEMENTARY  INFORMATION:  In  the 
FRN  dated  September  19,  1995  (60  FR 
48513),  Western  announced  its 
intention  to  market  the  additional 
capacity  available  as  a  result  of  the 
com"pletion  of  the  construction  on  the 
MPP  and  MAP  which  are  a  part  of  the 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  (AC  Intertie).  Comments 
were  requested  and  received  from 
customers  and  interested  parties  by  the 
deadline  of  October  19,  1995.  As  a  result 
of  comments  received.  Western  is 
issuing  its  marketing  plan  for  MPP  and 
MAP. 

Customer  Comments 

Comment:  The  MPP  has  been 
identified  by  Western  in  the  past  as  the 
Westwing-Marketplace  Transmission 
Project.  Many  customers  anticipated, 
and  responded  particularly  to  earlier 
interest  requests  by  Western,  based  on 
the  premise  of  interconnection  and 
access  to  the  Westwing  bus.  Western's 
marketing  plan  should  include  access 
between  Westwing  and  Perkins  to 
ensure  that  allocations  of  project 
capability  are  usable  and  to  ensure  the 
highest  practical  subscription  level. 

Response:  Western  has  access  to  the 
Westwing  500-kV  bus  in  an  amoimt  up 
to  its  equivalent  ownership  share  in 
MPP.  Western  believes  that  the  Perkins 
and  Westwing  500-kV  buses  are 
equivalent  and  that  access  to  Westwing 
500-kV  bus  is  ensured  for  allocations  of 
project  capability. 
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Comment:  The  requirements  of 
existing  Parker-Davis  Project 
transmission  customers  to  serve  load 
growth  along  the  Colorado  River  should 
be  given  first  priority  on  available  AC 
Intertie  transmission  capacity.  One  way 
to  do  this  might  be  to  operationally 
transfer  to  the  AC  Intertie  system 
existing  Parker-Davis  Project  contracts 
of  customers  using  Parker-Davis  Project 
capability  as  a  path  between  Arizona 
and  either  Nevada  or  California,  rather 
than  serving  loads  along  the  river  within 
Arizona.  Capacity  made  available  on  the 
Parker-Davis  Project  transmission 
system  could  then  be  utilized  to  serve 
existing  and  growing  loads  along  the 
Colorado  River. 

Response:  The  only  priority  being 
assigned  to  this  marketing  plan  was 
discussed  in  the  September  19  FRN  and 
again  in  this  FRN.  It  is  not  Western's 
intention  to  establish  any  new  priorities 
in  marketing  this  additional  capacity. 
Western  would  be  willing  to 
accommodate  a  customer  with  both 
Parker-Davis  Project  and  AC  Intertie 
allocations,  who  wished  to  make  a 
contractual  change  which  would  give  it 
the  ability  to  schedule  its  capacity  in  a 
manner  such  as  discussed  in  this 
comment. 

Comment:  The  available  capacity 
defined  in  the  Marketable  Resource 
section  of  the  September  19  FRN  should 
correspond  with  the  Marketable 
Capacity  used  in  the  proposed  rate.  If 
Western  is  planning  to  utilize  capacity 
in  MPP  or  MAP  for  its  own  purposes. 
Western  should  publish  its  capacity 
requirements  and  the  effect  of  such 
reservation  of  capacity  on  the  MPP  and 
MAP  rates. 

Response:  The  Marketable  Resource 
identified  in  the  September  19  FRN  is 
the  incremental  AC  Intertie  capacity 


that  Western  will  have  the  right  to 
market  as  a  result  of  the  completion  of 
the  construction  of  the  MPP  and  MAP. 
Although  Western  has  rights  to  market 
this  capacity.  Western  does  not  believe 
that  all  of  the  capacity  on  all  of  the 
segments  will  initially  be  fully 
subscribed,  therefore.  Western  has 
estimated,  for  rate  making  purposes, 
that  668  MW  will  be  the  initial 
marketable  capacity  for  the  AC  Intertie 
System.  This  estimated  marketable 
capacity  will  be  used  as  a  starting  point 
for  determining  a  transmission  rate  and 
does  not  represent  a  limit  for  marketing 
capacity  on  the  AC  Intertie  system.  At 
this  time  Western  has  no  plans  to 
reserve  capacity  in  the  AC  Intertie  for  its 
own  purposes. 

Comment:  One  customer  indicated  it 
may  be  interested  in  obtaining  short- 
term  and/or  long  term  firm  transmission 
service  from  Perkins  Substation  to 
Marketplace  Substation  to  transmit  a 
portion  of  its  San  Juan  Unit  entitlement. 
Since  terms  and  conditions  for  such 
service  are  not  specified  in  the 
September  19  FRN.  this  customer  was 
unable  to  evaluate  the  characteristics  of 
the  service  provided  by  Western. 

Response:  A  prototype  transmission 
service  contract  has  been  drafted  which 
will  include  terms,  conditions  and 
standard  contract  language  to  be 
provided  by  Western.  The  prototype 
contract  may  be  requested  by  calling, 
writing  or  faxing  your  request  to  the 
name,  address  or  number  provided  in 
the  "For  Further  Information  Contact" 
section  above. 

Comment:  The  comment  was  made 
that  as  the  electric  utility  industry  is 
undergoing  dramatic  structural  changes 
at  this  time,  it  is  the  customers'  view 
that  Western  may  market  its  assets  in  a 
manner  that  provides  the  customers 


with  as  much  flexibility  as  possible. 
This  means  that  Western  may  market  a 
portion  of  its  MPP  and  MAP  entitlement 
as  long  term  and  a  portion  of  it  as  short 
term.  In  this  manner  Western  may 
h»enefit  from  opportunities  in  the  future 
to  better  utilize  its  transmission  assets. 
For  example.  Western  may  utiHze  its 
transmission  assets  to  make  sales  in 
southern  California  or  the  southwest 
United  States. 

Response:  It  is  Western's  intention  to 
make  the  most  effective  long  term  use  of 
capacity  and  resulting  project 
repayment.  This  marketing  plan  is 
designed  to  meet  this  goal. 

Comment:  A  comment  was  made  that 
customers  taking  transmission  service 
should  be  allowed  to  assign  and/or 
wheel  for  third  parties  when  the 
customers  are  not  utilizing  the  service 
themselves.  The  belief  is  that  this  would 
enhance  the  marketabiUty  of  Western's 
transmission  assets. 

Response:  The  ability  to  assign  or 
transfer  may  be  used  under  certain 
terms  and  conditions  which  will  be 
agreed  to  during  contract  negotiations. 

Marketing  Issues 

The  additional  capacity  on  the  AC 
Intertie  is  anticipated  to  be  available 
after  January  1,  1996.  Western's 
contracted  firm  transmission  service 
will  begin  on  the  inservice  date  of  the 
MPP  and  MAP,  as  determined  by 
Western. 

Marketing  Criteria 

a.  Authority:  Congress  has  granted  the 
Secretary  of  Energy  acting  by  and 
through  Western's  Administrator,  the 
authority  to  market  certain  Federal 
resources. 

b.  Marketable  Resource: 


Point  of  receipt 

Point  of  delivery 

Capacity 

Pfkrkin^  ^witnhvarfl                                                                                   ..   .. 

Mead  Sut)station  

412  MW 

Mparl  'iiihstation                                                               

Perkins  Switctiyard 

412  MW 

Mparl  '?iih<itafion                                                                

Marketplace  Switching  Station 

580  MW 

MarVpfnJarp  Switrhino                                           .  > 

Mead  Sutjstation  Station  

580  MW 

Adelanto  Switching  Station  Station 

100  MW 

Marketplace  Switchirig  Station  

100  MW 

UMI 


c.  Marketing  Area:  Western  vkrill 
market  this  additional  capacity  to  a 
requestor  regardless  of  their  principal 
place  of  business. 

d.  Priority  of  Allocation:  Western  will 
market  the  capacity  from  MPP  and  MAP 
by  line  segments  in  each  direction.  The 
following  method  will  be  used  ip  the 
evaluation  process  as  follows: 

1.  Perkins  to  Mead,  Mead  to 

Marketplace  or  Marketplace  to 
Adelanto 


(a)  Both  directions,  same  amount 

(b)  Both  directions,  different  amounts 

(c)  One  direction  only 

2.  Perkins  to  Marketplace  or  Mead  to 

Adelanto 

(a)  Both  directions,  same  amount 

(b)  Both  directions,  different  amounts 

(c)  One  direction  only 

3.  Perkins  to  Adelanto 

(a)  Both  directions,  same  amount 

(b)  Both  directions,  different  amounts 

(c)  One  direction  only 


e.  Resource  Allocation:  The  priority  of 
each  request  will  be  evaluated  in  the 
following  descending  order,  with 
requests  for  service  under  section  (a)  on 
each  line  segment  having  the  highest 
priority.  A  request  for  firm  bidirectional 
capacity  on  each  segment  would  receive 
the  highest  priority.  If  any  one  path  is 
oversubscribed,  then  all  the  requested 
allocations  on  such  path  will  be 
prorated  to  try  to  accommodate  each 
requestor. 


After  this  initial  marketing  process  is 
completed,  and  if  there  is  still  some 
remaining  capacity  available.  Western 
will  market  such  capacity  under  other 
transmission  service  categories,  such  as, 
nonfirm.  or  short-term. 

f.  Term  of  Contracts:  Firm 
Transmission  Service  contracts  will 
become  effective  on  January  1,  1996. 
subject  to  the  inservice  date  determined 
by  Western,  and  will  have  a  minimum 
term  of  10  years,  provided,  that  no 
contract  will  exceed  a  term  of  40  years 
from  the  date  of  execution. 

g.  Contract  Provisions:  All  contracts 
offered  as  a  result  of  this  marketing  plan 
will  incorporate  Western's  standard 
terms,  conditions  and  provisions  for 
transmission  service  contracts, 
including  the  latest  version  of  the 
General  Power  Contract  Provisions  as 
may  be  updated  for  transmission 
service.  A  notice  in  the  Federal  Register 
will  announce  Western's  final 
allocations  under  this  marketing  plan. 

h.  Application  Information:  Each 
application  for  firm  transmission  service 
must  include: 

1.  Customer/Entity  Name,  address, 
and  point  of  contact. 

2.  Selected  Point  of  Receipt(s)  and 
Point(s)of  Delivery. 

3.  Amount  of  long  term  firm 
transmission  service  requested  in 
megawatts  (MW)  for  each  Point. 

4.  Contract  term  requested. 
Incomplete  or  late  applications  will 

be  considered  only  after  all  other 
applications  received  which  meet  the 
requirements  of  this  FRN  have  been 
evaluated. 

i.  Evaluation  Process:  The 
applications  will  be  evaluated  on  the 
following  criteria: 

1.  The  most  effective  use  of  capacity 
and  resulting  project  repayment. 

2.  The  amount  of  capacity  requested 
bidirectionally  on  each  segment. 

3.  The  amount  of  capacity  requested 
bidirectionally  in  a  continuous  path  on 
more  than  one  segment. 

4.  The  amount  of  capacity  requested 
unidirectionally  on  one  or  more 
segments. 

5.  The  length  of  contractual  term 
requested. 

Determination  Under  Executive  Order 
128G6 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866  (58  FR  51735).  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 


Environmental  Evaluation 

Western  will  comply  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  42  U.S.C.  4321  et  seq.; 
Council  On  Environmental  Quality  (40 
CFR  Parts  1500-1508)  and  DOE  NEPA 
regulations  (10  CFR  Parts  1500-1508) 
and  DOE  NEPA  regulations  (10  CFR  Part 
1021).  Western  h^s  determined  that  this 
action  is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Issued  in  Golden.  Colorado.  December  14. 
1995  » 

J.  M.  Shalet . 
Administrator. 
(FR  Doc.  96-291  Filed  1-8-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51845;  FRL-4993-9] 

Certain  Chemicals   P'-emanufacture 
Notices;  Extension  o'  Review  Periods 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Due  to  the  lack  of  authorized 
funding  (i.e.,  a  Fiscal  Year  1996 
Appropriations  Bill  or  a  Continuing 
Resolution),  and  the  resultant  furlough 
of  the  EPA  employees,  EPA  is  extending 
the  review  periods  for  all 
premanufacture  notices  (PMNs). 
submitted  under  section  5  of  the  Toxic 
Substances  Control  Act  (TSCA;  15 
U.S.C.  section  2604),  received  by  EPA 
before  December  16,  1995,  and  for 
which  the  review  period  has  not  yet 
expired  as  of  the  date  of  signature  of  this 
notice.  This  action  is  taken  under  the 
authority  of  TSCA  sections  5(c)  and 
26(c). 

DATES:  The  duration  of  this  extension 
period  will  be  equivalent  to  the  duration 
of  the  current  furlough,  i.e.  equivalent  to 
the  number  of  days  between  December 
15,  1995,  and  the  date  on  which  the 
EPA  furlough  terminates  and  EPA 
operations  resume. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Campanella.  Chief,  New  Chemicals 
Branch,  Chemical  Control  Division 
(7405),  Environmental  Protection 
Agency,  Rm.  E^47,  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone: 
(202)  260-3725.  Facsimile:  (202)  260- 
0118. 

*Note:  No  one  will  be  available  at  EPA 
to  respond  to  inquiries  until  the 
furlough  ends  and  EPA  operations 
resume. 


SUPPLEMENTARY  INFORMATION:  In 
anticipation  of  the  then  impending 
furlough.  EPA  arranged  with  the  PMN 
submitters  voluntary  suspensions, 
pursuant  to  40  CFR  720.75(b).  of  the 
PMN  review  periods  for  any  PMNs 
submitted  under  TSCA  section  5(a)(1) 
and  40  CFR  part  720,  received  by  EPA 
before  December  16. 1995.  and  for 
which  the  review  period  had  not  yet 
expired.  Effective  December  16.  1995, 
due  to  the  lack  of  authorized  funding 
(i.e.,  a  Fiscal  Year  1996  Appropriations 
Bill  or  a  Continuing  Resolution),  EPA 
employees  have  been  furloughed  and 
non-excepted  work  operations  at  the 
Agency  have  ceased.  No  work  has  been 
performed  on  reviewing  these  PMNs 
since  the  furlough  began.  Due  to  the 
protracted  duration  of  the  current 
furlough,  EPA  is  now  extending  for  an 
additional  period  of  time,  pursuant  to 
TSCA  sections  5(c)  and  26(c)  and  40 
CFR  720.75(c),  the  review  periods  of  all 
PMNs  received  before  December  16, 
1995.  and  for  which  the  review  period 
has  not  yet  expired  as  of  the  date  of 
signature  of  this  notice. 

There  is  a  possibility  that  the 
chemical  substances  submitted  for 
review  in  these  PMNs  may  be  regulated 
by  EPA  under  TSCA.  The  Agency 
requires  an  extension  of  the  review 
periods  to  complete  its  risk  assessment, 
to  examine  its  regulatory  options,  and  to 
prepare  the  necessary  documents, 
should  regulatory  action  be  required. 
Therefore,  EPA  has  determined  that 
good  cause  exists  to  extend,  under 
TSCA  section  5(c).  the  review  period  for 
each  such  PMN. 

The  duration  of  this  extension  pei^d 
will  be  equivalent  to  the  duration  of  the 
current  furlough,  i.e,  equivalent  to  the 
number  of  days  between  December  15, 
1995,  and  the  date  on  which  the  EPA 
furlough  terminates  and  EPA  operations 
resume.  Under  TSCA  section  5(c),  the 
total  extensions  of  the  review  period  for 
an  individual  PMN  shall  in  no  event 
exceed  90  days.  Thus,  if  the  extension 
described  in  this  notice  is  for  less  than 
90  days,  EPA  reserves  the  right  to  issue 
additional  extensions  under  TSCA 
section  5(c)  in  the  future  for  good  cau.se 
up  to  a  total  of  90  days. 

After  the  furlough  ends  and  EPA 
operations  resume,  PMNs  will  be 
available  for  public  inspection  in  Rm. 
NE-B607,  at  the  EPA  headquarters, 
address  given  above,  from  noon  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 
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Dated:  January  3,  1996. 
Qiarles  M.  Auer. 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  96-334  Filed  1-5-96:  10:28  ami 
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C-  nenaen  Corporation,  etal.; 

=  c"T-ations  of;  Acquisitions  by;  and 

Mergers    '  Bank  Holding  Companies 

ine  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
31, 1996. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

I.  Chittenden  Corporation, 
Burlington.  Vermont;  to  acquire  100 
percent  of  the  voting  shares  of  Flagship 
Bank  and  Trust  Company.  Worcester, 
Massachusetts. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

J.  Matewan  Bancshares,  Inc., 
Williamson,  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of  Bank 
One.  Pikeville.  N.A..  Pikeville. 
Kentucky. 

C.  Federal  Reserve  Bank  of 
.Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 


1.  FNB  Bankshares,  Inc.,  Milnor, 
North  Dakota;  to  acquire  100  percent  of 
the  voting  shares  of  First  National  Bank, 
Lisbon,  North  Dakota,  a  de  novo  bank 
that  will  be  immediately  merged  into 
Applicant's  existing  subsidiary  bank. 
First  National  Bank  of  Milnor,  Milnor, 
North  DjJcota,  upon  consummation.  The 
Lisbon  bank  will  become  a  branch  of  the 
Milnor  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  29,  1995. 
Bufoara  R.  Lowrey. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  96-296  Filed  l-*-96;  8:45  ami 
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Downs  Bancshares,  Inc.,  et  al.;  Notice 
of  Applications  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  January  23,  1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Downs  Bancshares,  Inc.,  Downs, 
Kansas;  to  engage  de  novo  through  its 
subsidiary.  Gushing  Insurance.  Inc., 
Downs.  Kansas,  in  the  sale  of  general 
insurance  in  a  town  of  less  than  5,000 
in  population,  pursuant  to  § 
225.25(b)(8)(iii)(A)  of  the  Board's 
Regulation  Y.  This  activity  will  be 
conducted  in  Downs,  Kansas. 

2.  Geneva  State  Co.,  Geneva, 
Nebraska;  to  engage  de  novo  through  its 
subsidiary.  Bicentennial  Apartments, 
Inc.,  Geneva,  Nebraska,  in  construction 
of  low-  and  moderate-income  housing, 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  29.  1995. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  96-295  Filed  1-8-96;  8:45  am] 

BILUNG  COOC  S210-01-F 


Pikeville  National  Corporation,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  o-^ 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-31232)  published  on  page  66801  of 
the  issue  for  Tuesday,  December  26, 
1995. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for 
Whitaker  Bank  Corporation  of 
Kentucky.  Lexington.  Kentucky,  is 
revised  to  read  as  follows: 

2.  Whitaker  Bank  Corporation  of 
Kentucky,  Lexington.  Kentucky;  to 
acquire  100  percent  of  the  voting  shares 
of,  and  thereby  merge  with  Mount 
Sterling  National  Holding  Corporation, 
Mount  Sterling.  Kentucky,  and  thereby 
indirectly  acquire  Mount  Sterling 
National  Bank.  Mount  Sterling. 
JCentucky. 

In  connection  with  this  application, 
Applicant  also  has  applied  to  acquire 
Independence  Financial,  Inc.,  Mount 
Sterling,  Kentucky,  and  thereby 
indirectly  engage  in  consumer  finance 
activities,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regualtion  Y. 

Comments  on  this  application  must 
be  received  by  January  19.  1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  29. 1995. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc  96-297  Filed  1-8-96;  8:45  ami 
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Regions  Financial  Corporation; 
Change  in  Bank  Control  Notices: 
Acquisitions  of  Sna'es  of  BanKs  o' 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-31149)  published  on  page  66551  of 
the  issue  for  Friday,  December  22, 1995. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Regions 
Financial  Corporation,  is  revised  to  read 
as  follows: 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Regions  Financial  Corporation, 
Birmingham,  Alabama,  and  Regions 
Merger  Subsidiary,  Inc.,  Gainesville, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bancorp, 
Gainesville.  Georgia,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Gainesville,  Gainesville. 
Georgia;  First  National  Bank  of 
Habersham,  Cornelia,  Georgia;  Granite 
City  Bank,  Elberton,  Georgia;  Bank  of 
Clayton,  Clayton,  Georgia;  First  National 
Bank  of  White  County;  Cleveland, 
Georgia;  The  Citizens  Bank,  Toccoa, 
Georgia;  Bank  of  Banks  County,  Homer, 
Georgia;  First  National  Bank  of  Gilmer 
County,  Ellijay,  Georgia;  The  Peoples 
Bank  of  Forsyih  County,  Gumming, 
Georgia:  Pickens  County  Bank,  Jasper, 
Georgia;  The  First  National  Bank  of 
Paulding  County,  Dallas,  Georgia; 
Citizens  Bank,  Ball  Ground,  Georgia; 
Bank  of  Villa  Rica,  Villa  Rica.  Georgia; 
The  Community  Bank  of  CarroUton. 
Carrollton,  Georgia;  The  Commercial 
Bank,  Douglasville.  Georgia;  Barrow 
Bank  &  Trust  Company,  Winder, 
Georgia;  and  The  Key  Bank  of  Florida, 
Tampa,  Florida. 

In  addition  to  this  application. 
Regions  Merger  Subsidiary,  Inc., 
Gainesville,  Georgia,  has  applied  to 
become  a  bank  holding  company,  by 
merging  with  First  National  Bancorp, 
Gainesville,  Georgia. 


In  connection  these  applications. 
Applicants  also  have  applied  to  acquire 
FF  Bancorp,  Inc..  New  Smyrna  Beach, 
Flordia,  and  thereby  indirectly  acquire 
First  Federal  Savings  Bank  of  New 
Smyrna,  New  Smyrna  Beach,  Florida, 
and  First  Federal  Savings  Bank  of  Citrus 
County,  Inverness,  Florida,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Comments  on  tnis  application  must 
be  received  by  January  19,  1996. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  3.  1996. 

Jennifer }.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Dor.  96-234  Filed  1-8-96;  8:45  ami 

BILLING  CODE  8210-01-F 


Young  tn  Chung,  etal.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 

Companies 

1  lit!  iioiilicants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  23,  1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045: 


1.  Young  In  Chung  and  Hye  Sun 
Chung,  both  of  Warren,  New  Jersey;  to 
acquire  an  additional  1.1  percent,  for  a 
total  of  10.9  percent,  of  the  voting  shares 
of  BNB  Financial  Services  Corporation, 
New  York,  New  York,  and  thereby 
indirectly  acquire  Broadway  National 
Bank,  New  York,  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  3,  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-233  Filed  1-8-96;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  f>ermits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between  121895  and  122995 


Name  of  acquiring  person,  name  of 
acquired  person,  name  of  acquired  entity 

Massachusetts  Mutual  Life  Insurance  Company,  Ronald  H.  Fielding,  Rochester  Capital  Advisors.  L.P.,  Rochester 

Capital  Adv 

DAKA  Infemational,  Inc.,  Champps  Entertainment,  Inc.,  Champps  Entertainment,  Inc 

Micro  Waretiouse,  Inc.,  Inmac  Corp.,  Inmac  Corp 

Plains  Resources,  Inc.,  USX  Corporation,  Marathon  Oil  Company 

Ethyl  Corporation,  Texaco  Inc.,  Texaco  Additive  Company  _ 

Insh  Dairy  Board  Co-operative  Ltd.,  SDA  Holdings,  LP..  Specialty  Distributors  of  America,  Inc „ 

Smithfiekj  Foods.  Inc.,  Chiquita  Brands  International,  Inc.,  John  Morrell  &  Co 

The  Loewen  Group,  Inc.,  S.I.  Acquisition  Associates,  L.P.,  Ourso  Investment  Corporation 

GTE  Corporation,  SBC  Communications.  Inc.,  Associated  Directory  Services — WC,  Company 

Sun  Healthcare  Group,  Inc.,  A.  Keith  and  Delta  B.  Holloway,  A.  Keith  arxJ  Delta  B.  Holloway 

The  Washington  Post  Company,  Cox  Enterprises,  Inc.,  Cox  Communications  Texarkana,  Irx; 

Kvaemer  a.s.  (a  Norwegian  company),  AMEC  p.l.c.  (a  British  company),  AMEC  p.l.c  

Career  Horizons,  Inc.,  Daniel  Reinhardt,  Programming  Enterpnses,  Inc.,  dba  MinnSystems  Association 


PMN  No. 


96-0502 
96-0545 
96-0556 
96-0566 
96-2773 
96-0582 
96-0181 
96-0406 
96-0455 
96-0506 
96-0548 
96-0574 
96-0600 


Date 
terminated 


12/18/95 
12/18/95 
12/18/95 
12/18/95 
12/19/95 
12/19/95 
12/20/95 
12/20/95 
12/20/95 
12/20/95 
12/20/95 
12/20/95 
12/20/95 
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Transactions  GRAhrrED  Early  Termination  BerwEEN  121895  and  122995 — Continued 


Name  of  acqwnng  person,  name  of 
acqured  person,  name  of  acquired  entity 


ABRY  Broadcast  Partners  II,  LP.,  Norman  Lear,  Act  III  Broaclcasting,  Inc  

Retlaw  Enterpnses,  Inc..  Donald  E.  Tykeson,  Norttiwest  TV.  Inc.  &  SW  Oregon  TV  Broadcasting,  Inc 

lES  Industnes,  inc..  Wainoco  Oil  Corporation,  Wainoco  Oil  &  Gas  Company  

General  Electnc  Company,  Aon  Corporation,  Union  Fidelity  Life  Insurance  Company  

TOTAL,  American  United  GlotJeil,  Inc.,  American  United  Products,  Inc 

G.  Kenr>eth  Baum.  Norman  Polsky.  Fixtures  Manufactunng  Corporation  

Paul  G.  Allen,  Roy  M.  Speer,  Precision  Systems,  Inc  _ 

John  H.  Kroeger,  Bnan  L.  Werner,  Amanllo  Penodical,  Inc 

United  Auto  Group,  Inc.,  Carf  H.  Westcott,  Atlanta  Toyota,  Inc 

Trtxine  Company,  Soft-'.ey  International,  inc..  Cubsco  I,  Inc.,  4  Cubsco  II,  Inc 

SoftKey  International,  Inc.,  Tnbune  Company,  Compton's  NewMedta.  Inc.  and  Compton's  Leaming  Company 

Norttiem  States  Power  Company,  Aetna  Life  and  Casualty  Company,  AE  Fourteen,  Incorporated  

Citation  Corporation,  Texas  Steel  Company,  Texas  Steel  Company  

Ectilin,  Inc.,  Handy  &  Harman,  Handy  4  Harman  Autonxitive  Group,  Irx; 

Cincinnati  Bell  IrK.,  Information  Systems  Development  Partnership.  Information  Systems  Development  Partnership  . 

Fredenck  R.  McLaren.  Sandoz.  Ltd.  (a  Swiss  company),  McLaren/Hart,  Inc 

Wyle  Electi-onics,  Mr  Gerhard  Bacharach,  Sylan  Ginsbury  Ltd  

Mr  Lewis  W.  van  Amerongen,  Mobile  Corporation,  Mobile  Oil  Corporation 

Aico  Standard  Corporation,  Conestoga  HokJings.  Irx:..  Conestoga  Hokjings,  Irw _ 

Samuel  Lehrman,  Nuclear  Electnc  Insurance  Limited.  Colonnade  Associates.  LP  — 

Oriental  Chemical  Industnes.  Rhone- Poulerx;  Chimie  S.A.  (a  French  company),  Rhone-Poulenc  of  Wyoming  Co  

Yarmouth  Caprtal  Partners  L.P.I. .  First  Union  Corporation.  CK-Southern  Associates  #2,  Limited  Partnership  

Noelle  Balson  Trust  /U/A/K/A  Balson  Fam.  1994  Spe.  Tru.,  Heidelberger  Zement  AG  (a  German  company),  Lehigh 

Portland  Cement  Company 

Cincinnati  Milacron,  Inc.,  Ttie  Fairchild  Corporation,  VSI  Corporation  (D-M-E  Division) 

Harsco  Corporation,  Memll  L.  Nash,  Symons  Corporation 

The  Coastal  Corporation,  Chevron  Corporation,  Chevron  Chemical  Company  

FaiTrtarxJ  Industiies.  Inc..  James  T.  Hudson.  Hudson  Foods.  Inc  

Syratech  Corporation.  Rauch  Industnes.  Inc.,  Rauch  Industiies.  Inc 

Amentech  Pension  Trust.  Kajima  International,  Inc.,  Industnal  Devetopment  International,  IrK  

AlliedSignal,  Incorporated.  Northrop  Grumman  Corporation.  Electronic  arxl  Systems  Integration  Division  

Ronald  W.  BurVle.  Smiths  Food  &  Drug  Centers.  Irx;.,  Smith  Food  &  Drug  Centers,  Inc 

Sanfill,  Inc..  Greenfield  Environmental.  Falcon  Disposal  Service.  Inc  

Mallinckrodt  Group,  inc.,  Phillip  F.  Dressel,  Consolidated  Flavor  Corporation 

Hercules.  Inc..  Phillip  F  Dressel,  Consolidated  Flavor  Corporation  

Assa  Abtoy  AB,  El  Holdings  Corp.,  El  HoWings  Corp  

Medaphis  Corporation.  James  F  Thacker.  Medical  Management  Sciences,  Inc 

James  F  Thacker.  Medaphis  Corporation,  Medaphis  Corporation  

TNT  Freightways  Corporation,  Transus,  Inc.,  Transus,  Inc  „ 

KU  Energy  Corporation,  First  Chicago  NBD  Corporation.  Vermeer  Corporation  

Metropolitan  Life  Insurance  Company,  Sanford  N.  Diller  and  Helen  P.  Diller.  Alcosta-Gateway,  Ltd  

Newell  Co.,  The  Holson  Burnes  Group,  Inc.,  The  Holson  Burr>es  Group,  Inc  


PMN  No. 


96-0541 
96-0553 
96-0576 
96-0590 
96-0591 
96-0592 
96-0596 
96-0602 
96-0520 
96-0549 
96-0550 
96-0565 
96-0586 
96-0587 
96-0588 
96-0607 
96-0611 
96-0622 
96-0626 
96-0634 
96-0647 
96-0649 

96-0654 

96-0515 
96-0546 
96-0547 
96-0585 
96-0615 
96-0698 
95-2533 
96-0476 
96-0507 
96-0561 
96-0562 
96-0618 
96-0604 
96-0605 
96-0639 
96-0670 
96-0625 
96-0641 


Date 
terminated 


12/21/95 
12/21/95 
12/21/95 
12/21/95 
12/21/95 
12/21/95 
12/21/95 
12/21/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 
12/22/95 

12/22/95 
12/26/95 
12/26/95 
12/26/95 
12/26/95 
12/26/95 
12/26/95 
12/27/95 
12/27/95 
12/27/95 
12/27/95 
12/27/95 
12/27/95 
12/28/95 
12/28/95 
12/28/95 
12/28/95 
12/29/95 
12/29/95 


UMI 


FOR  FURTHER  INF0Rli«ATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Washington.  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  96-274  Filed  1-8-96;  8:45  ami 

BILLING  COOC  S7SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUM iS' SERVICES 

President  s  Council  on  Physical 
Fitness  and  Sports;  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health. 


ACTJON:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES:  February  8,  1996,  9:00  a.m. 
ADDRESSES:  White  House  Conference 
Center,  Truman  Room,  Third  Floor,  726 
Jackson  Place,  NW.,  Washington,  Df.C. 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Perlmutter,  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports,  701  Pennsylvania  Avenue, 
NW,  Suite  250,  Washington,  EX:  20004- 
2608,  202/272-2145. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Physical  Fitness 


and  Sports  operates  under  Executive 
Order  #12345,  as  amended,  and 
subsequent  orders.  The  functions  of  the 
Council  are:  (1)  To  advise  the  President 
and  the  Secretary  concerning  progress 
made  in  carrying  out  the  provisions  of 
the  Executive  Order  and  recommending 
to  the  President  and  Secretary,  as 
necessary,  actions  to  accelerate  progress; 
(2)  advise  the  President  and  the 
Secretary  on  matters  pertaining  to  the 
ways  and  means  of  enhancing 
opportunities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3)  advise  the 
President  and  the  Secretary  on  state, 
local,  and  private  actions  to  extend  and 
improve  physical  activity  programs  and 
services. 

The  Council  will  hold  this  meeting  to 
apprise  the  members  of  the  national 
program  on  physical  fitness  and  sports, 


to  report  on  ongoing  Council  initiatives, 
and  to  plan  for  future  directions. 

Dated:  January  4, 1996. 
Sandra  Perlmutter, 

Executive  Director,  President's  Council  on 

Physical  Fitness  and  Sports. 

|FR  Doc.  96-288  Filed  1-8-96;  8:45  ami 

BILUNG  CODE  4160-17-M 


jEPARTMEN"  op  the  INTERIOR 

Bureau  ct  Lara  Management 
[CA-063-1 150-00] 

Ca"ceiiation  ot  Pubhc  Workshops  for 
rhe  Northern  and  Eastern  Colorado 
Desert  Coordinated  Management  Plan 

The  following  public  meetintis 
announced  in  the  Federal  Register  will 
not  be  held  because  of  the  furlough  of 
BLM  employees  during  the  partial 
shutdown  of  the  Federal  government: 
January  8,  Riverside 
January  9,  Long  Beach 
January  10,  Twentynine  Palms 
January  11,  Palm  Springs 
January  16,  Needles 
January  17,  Blythe 
January  18,  El  Centre 
January  22,  Rancho  Bernardo 

For  More  Information:  Contact  the 
Bureau  of  Land  Management,  California 
Etesert  District,  External  Affairs  Office, 
6221  Box  Springs  Boulevard,  Riverside, 
California  92507,  (909)  697-5217. 

Dated:  January  3, 1996. 
Jo  Simpson, 
Acting  District  Manager. 
[FR  Doc.  96-278  Filed  1-8-96;  8:45  ami 

BILUNG  CODE  4310-FP-A< 


NUCLEAR  REGULATORY 

COMMISSION 

iDPO'"-;a'  Occu-'-ence  Reports: 
ir^Die'^e-xa'.on  o<  Section  208  Energy 
Reorganization  Act  cf  1974;  Proposed 
Po.icy  .Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  policy  statement. 

SUMMARY:  This  policy  statement 
presents  the  revised  criteria  the 
Commission  is  considering  for  use  in 
submitting  the  quarterly  abnormal 
occurrence  (AO)  reports  to  Congress  and 
the  public  in  a  timely  manner  as  stated 
in  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  The  AO  policy  statement  has 
been  revised  to  provide  more  specific 
criteria  for  determining  those  incidents 


and  events  that  the  Commission 
considers  significant  from  the 
standpoint  of  public  health  and  safety 
for  reporting  to  Congress,  and  to  make 
the  AO  policy  consistent  with  recent 
changes  to  NRC  regulations.  The  revised 
AO  criteria  contain  more  discrete 
reporting  thresholds  making  them  easier 
to  use  and  ensuring  more  consistent 
application  of  the  intended  AO 
reporting  policy  set  forth  by  the 
Commission. 

DATES:  The  public  comment  period  on 
this  proposed  policy  statement  ends 
April  8,  1996.  Comments  received  after 
the  public  comment  period  will  be 
addressed  if  it  is  practicable  to  do  so, 
but  the  Commission  is  able  to  ensure 
consideration  of  only  those  comments 
received  on  or  before  the  last  day  of  the 
comment  period. 
ADDRESSES:  Send  comments  to: 
.sti  't!,ir\  ,5.  Nuclear  Regulatory 
Commission,  Washington  DC  20555, 
Attn:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

Examine  comments  received  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harriet  Karagiannis,  Office  for  Analysis 
and  Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone:  (301) 
415-6377. 

SUPPLEMENTARV  uNFORMATION: 

Backgriiiini! 

Section  208  of  the  Energy        ^ 
Reorganization  Act  of  1974  (Public  Law 
93-438,  42  U.S.C.  5848),  as  amended, 
provides  that: 

The  Commission  shall  submit  to 
Congress  each  quarter  a  report  listing  for 
that  period  any  AOs  at  or  associated 
with  any  facility  which  is  licensed  or 
otherwise  regulated  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
or  pursuant  to  this  Act.  For  the  purposes 
of  this  Section,  an  AO  is  an 
unscheduled  incident  or  event  which 
the  Commission  has  determined  to  be 
significant  from  the  standpoint  of  public 
health  and  safety.  Nothing  in  the 
preceding  sentence  shall  limit  the 
authority  of  a  court  to  review  the 
determination  of  the  Commission.  Each 
such  report  shall  contain: 

(1)  The  date  and  place  of  each 
occurrence; 

(2)  The  nature  and  probable 
consequence  of  each  occurrence; 

(3)  The  cause  or  causes  of  each;  and 


(4)  Any  action  taken  to  prevent 
recurrence. 

The  Commission  shall  also  provide  as 
wide  dissemination  to  the  pubUc  of  the 
information  specified  in  clauses  (1)  and 
(2)  of  this  section  as  reasonably  possible 
within  15  days  of  its  receiving 
information  of  each  AO  and  shall 
provide  as  wide  dissemination  to  the 
public  as  reasonably  possible  of  the 
information  specified  in  clauses  (3)  and 
(4)  as  soon  as  such  information  becomes 
available  to  it. 

In  July  1975,  in  the  exercise  of  the 
authority  conferred  upon  the 
Commission  by  Congress  to  determine 
which  unscheduled  incidents  or  events 
are  significant  from  the  standpoint  of 
public  health  and  safety  and  are 
reportable  to  Congress  as  AOs,  the 
Commission  developed  interim  criteria 
for  evaluating  licensee  incidents  or 
events.  On  the  basis  of  these  interim 
criteria  and  as  required  by  Section  208, 
the  Commission  began  issuing  quarterly 
reports  to  Congress  on  AOs.  These 
reports  '  "Report  to  Congress  on 
Abnormal  Occurrences,"  have  been 
issued  in  NUREG  75/090  and  NUREG- 
0090-1  through  5  for  the  period  fi-om 
January  1975  through  September  1976. 
On  the  basis  of  its  experience  in  the 
preparation  and  issuance  of  AO  reports, 
the  Commission  issued  a  general 
statement  of  policy  that  described  the 
manner  in  which  it  will,  as  part  of  the 
routine  conduct  of  its  business,  carry 
out  its  responsibilities  under  Section 
208  of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  for  identifying  AOs 
and  making  the  requisite  information 
concerning  each  such  occurrence 
available  to  Congress  and  the  public  in 
a  timely  manner.  This  general  statement 
of  policy  was  published  in  the  Federal 
Register  on  February  24,  1977  (Vol.  42, 
No.  37,  pages  10950-10952)  and 
provides  criteria  and  examples  of  types 
of  events  that  the  Commission  uses  in 
determining  whether  a  particular  event 
is  reportable  to  Congress  as  an  AO.  The 
Commission  has  since  refined  this 
statement  of  policy  on  a  number  of 
occasions  to  reflect  changes  in 
regulation  and  policy.  On  the  basis  of 
these  criteria,  and  as  required  by 
Section  "208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  the  Commission  has  issued 
quarterly  reports  to  Congress  on  AOs 
since  March  1977.  These  reports. 


'  Copies  of  the  NUREG-0090  series  may  be 
obtained  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Mail  Stop  SSOP. 
Washington.  DC  20402-9328,  the  National 
Technical  Information  Service,  5285  Port  Royal 
Road.  Springfield,  VA  22161,  and  the  NRC  Public 
Document  Room,  2120  L  Street.  NW  (Lower  Level). 
Washington.  DC.  20037 
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"Report  to  Congress  on  Abnormal 
Occurrences,"  have  been  issued  in 
NUREG-0090-6  through  10  and 
NUREG-0090,  Volumes  1  through  18. 

Based  on  its  experience  to  date  in  the 
preparation  and  issuance  of  AO  reports, 
the  Commission  has  decided  that  its 
responsibilities  under  Section  208  can 
be  carried  out  more  appropriately  if  the 
existing  AO  criteria  are  updated  to 
reflect  changes  in  the  Commission's 
policy  and  changes  to  the  regulations. 
Accordingly,  the  Commission  is  issuing 
this  general  statement  of  policy  that 
describes  the  manner  in  which  the 
Commission  will,  as  part  of  the  routine 
conduct  of  its  business,  carry  out  its 
responsibilities  under  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  for  identifying  AOs  and 
making  the  requisite  information 
concerning  each  such  occurrence 
available  to  Congress  and  the  public  in 
a  timely  manner.  Included  in  the  policy 
statement  are  criteria  that  the 
Commission  will  use  in  determining 
whether  a  particular  event  is  a 
reportable  AO  within  the  meaning  of 
Section  208.  It  is  expected  that  as 
additional  experience  is  gained,  changes 
in  the  criteria  may  be  required. 

Paperwork  Reduction  Act  Statement 

This  proposed  policy  statement  does 
not  contain  a  new  or  amended 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  3150-0014.  10  CFR  Part  20; 
3150-0017.  10  CFR  Part  30;  315Q-O016, 
10  CFR  Part  31;  3150-0001.  10  CFR  Part 
32;  3150-0015,  10  CFR  Part  33;  3150- 
0007.  10  CFR  Part  34;  3150-0010,  10 
CFR  Part  35;  3150-0158.  10  CFR  Part  36; 
3150-0130.  10  CFR  Part  39;  3150-0020, 
10  CFR  Part  40;  3150-0011,  10  CFR  Part 
50;  3150-0135,  10  CFR  Part  61;  3150- 
0009,  10  CFR  Part  70;  3150-0008,  10 
CFR  Part  71;  and  3150-0132.  10  CFR 
Part  72;  3150-0002,  10  CFR  Part  73;  and 
3150-0093,  10  CFR  Part  100. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number 

Abnormal  Occurrence  Reporting 

The  general  statement  of  policy  has 
been  developed  to  comply  with  the 
legislative  intent  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  to  keep  Congress  and  the 
public  informed  of  unscheduled 
incidents  or  events  which  the 
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Commission  considers  significant  from 
the  standpoint  of  public  health  and 
safety.  The  policy  reflects  a  range  of 
health  and  safety  concerns  and  is 
applicable  to  incidents  and  events 
involving  a  single  occupational  worker 
as  well  as  those  having  an  overall 
impact  on  the  general  public. 

The  policy  statement  contains  criteria 
that  include  the  reporting  thresholds  for 
determining  those  incidents  and  events 
that  are  reportable  by  NRC  for  the 
purposes  of  Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  The  Commission  has 
established  the  reporting  thresholds  at  a 
level  which  will  assure  that  all  events 
that  should  be  considered  for  reporting 
to  Congress  will  be  identified.  At  the 
same  time,  the  thresholds  are  generally 
above  the  normal  level  of  reporting  to 
NRC  to  exclude  those  events  which 
involve  some  variance  from  regulatory 
limits,  but  are  not  significant  from  the 
standpoint  of  public  health  and  safety. 

Licensee  Reports 

This  general  statement  of  policy  will 
not  change  the  reporting  requirements 
imposed  on  NRC  licensees  by 
Commission  regulations,  license 
conditions,  or  technical  specifications 
(TS).  NRC  licensees  will  continue  to 
submit  required  reports  on  a  wide 
spectrum  of  events,  including  events 
such  as  instrument  malfunctions  and 
deviations  from  normal  operating 
procedures  that  are  not  significant  from 
the  standpoint  of  the  public  health  and 
safety  but  which  provide  data  useful  to 
the  Commission  in  monitoring  operating 
trends  of  licensed  facilities  and  in 
comparing  the  actual  performance  of 
these  facilities  with  the  potential 
performance  for  which  the  facilities 
were  designed  and/or  licensed. 
Information  pertaining  to  all  events 
reported  to  NRC  will  continue  to  be 
made  available  and  placed  in  the  public 
document  rooms  for  public  perusal.  In 
addition,  NRC  publishes  annual  reports 
on  events  (NUREG-1272  series). 
Information  can  also  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Public  Document  Room. 
Washington.  DC  20555.  In  addition,  the 
Commission  will  continue  to  issue  news 
announcements  on  events  that  seem  to 
be  newsworthy  whether  or  not  they  are 
reported  as  AOs. 

The  Commission  invites  all  interested 
persons  who  wish  to  submit  written 
comments  or  suggestions  on  the  AO 
criteria  in  this  policy  statement.  A 
period  of  90  days  from  the  date  of 
publication  has  been  established  for 
receiving  comments  pertaining  to  this 
proposed  policy  statement.  The  NRC 
staff  will  analyze  all  comments  and 


revise  the  policy  statement  accordingly 
and  then  resubmit  it  to  the  Commission 
for  final  approval.  The  policy  statement 
is  currently  scheduled  to  be  presented 
to  the  Commission  for  final  approval 
during  the  summer  of  1996. 

General  Statement  of  Policy  on 
Implementation  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
Amended 

1.  Applicability — Implementation  of 
Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  Abnormal  Occurrence 
Reports,  involves  the  conduct  of 
Commission  business  and  does  not 
impose  requirements  on  licensees. 
Reports  will  cover  certain  unscheduled 
incidents  or  events  related  to  the 
manufacture,  construction,  or  operation 
of  a  facility  or  conduct  of  an  activity 
subject  to  the  requirements  of  Parts  20, 
30  through  36,  39.  40.  50.  61,  70.  71.  or 
72  of  Chapter  I,  Title  10.  Code  of  Federal 
Regulations  (10  CFR). 

Under  an  exchange  of  information 
program.  Agreement  States  provide 
information  to  NRC  on  incidents  and 
events  involving  applicable  nuclear 
materials  that  have  occurred  in  their 
States.  Those  events  reported  by 
Agreement  States  that  reach  the 
threshold  for  reporting  as  an  AO  are  also 
published  in  the  quarterly  "Report  to 
Congress  on  Abnormal  Occurrences." 

2.  Definition  of  terms — As  used  in  this 
policy  statement:  (a)  An  abnormal 
occurrence  means  an  unscheduled 
incident  or  event  at  a  facility  or 
associated  with  an  activity  that  is 
licensed  or  otherwise  regulated, 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  that  the  Commission 
determines  to  be  significant  from  the 
standpoint  of  public  health  and  safety; 
and  (b)  an  unintended  radiation 
exposure  includes  any  occupational 
exposure,  exposure  to  the  general 
public,  or  exposure  as  a  result  of  a 
medical  misadministration  (as  defined 
in  10  CFR  35.2)  involving  the  wrong 
individual  that  exceeds  the  reporting 
values  established  in  the  regulations. 
All  other  reported  medical 
misadministrations  will  be  considered 
for  reporting  as  an  AO  under  the  criteria 
for  medical  licensees.  In  addition, 
unintended  radiation  exposures  include 
any  exposure  to  a  nursing  infant,  fetus, 
or  embryo  as  a  result  of  an  exposure 
(other  than  an  occupational  exposure  to 
an  undeclared  pregnant  woman)  to  a 
nursing  mother  or  pregnant  woman. 

3.  Abnormal  occurrence  general 
statement  of  policy — The  Commission 
will  apply  the  following  policy  in 


determining  whether  an  incident  or 
event  at  a  facility  or  involving  an 
activity  that  is  licensed  or  otherwise 
regulated  by  the  Commission  is  an  AO 
within  the  purview  of  Section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended. 

An  incident  or  event  will  be 
considered  an  AO  if  it  involves  a  major 
reduction  in  the  degree  of  protection  of 
the  public  health  or  safety.  Such  an 
incident  or  event  would  have  a 
moderate  or  more  severe  impact  on  the 
public  health  or  safety  and  could 
include  but  need  not  be  limited  to  the 
following: 

(1)  Moderate  exposure  to,  or  release 
of,  radioactive  material  licensed  by  or 
otherwise  regulated  by  the  Commission; 

(2)  Major  degradation  of  essential 
safety-related  equipment;  or 

(3)  Major  deficiencies  in  design, 
construction,  use  of.  or  management 
controls  for  licensed  facilities  or 
material. 

Criteria  by  type  of  event  used  to 
determine  which  incidents  or  events 
will  be  considered  for  reporting  as  AOs 
are  set  out  in  Appendix  A  of  this  policy 
statement. 

4.  Commission  dissemination  of  AO 
information. 

(a)  The  Commission  will  provide  as 
wide  a  dissemination  of  information  to 
the  public  as  reasonably  possible.  A 
Federal  Register  notice  will  be  issued 
on  each  AO  with  copies  distributed  to 
the  NRC  Public  Document  Room  and  all 
local  public  document  rooms.  When 
additional  information  is  anticipated, 
the  notice  will  state  that  the  information 
can  be  obtained  at  the  NRC  Public 
Document  Room  and  in  all  local  public 
document  rooms. 

(b)  Each  quarter,  the  Commission  will 
submit  a  report  to  Congress  listing  for 
that  period  any  AOs  at  or  associated 
with  any  facility  or  activity  which  is 
licensed  or  otherwise  regulated 
pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  or  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  This  report  will  contain  the 
date,  place,  nature,  and  probable 
consequence  of  each  AO,  the  cause  or 
causes  of  each  AO,  and  any  action  taken 
to  prevent  recurrence. 

Appendix  A — Abnonnai  Ort  urrrnrp 
Criteria 

Criteria  by  types  of  events  used  to 
determine  which  incidents  or  events 
will  be  considered  for  reporting  as  AOs 
are  as  follows: 

I.  For  All  Licensees 

A.  Human  Exposure  to  Radiation  from 
Licensed  Material: 


1.  Any  unintended  radiation  exposure 
to  an  adult  (any  individual  18  years  of 
age  or  older)  resulting  in  an  annual  total 
effective  dose  equivalent  (TEDE)  of  250 
millisievert  (mSv)  (25  rem)  or  more;  or 
the  sum  of  the  annual  deep  dose 
equivalent  and  committed  dose 
equivalent  to  any  individual  organ  or 
tissue,  other  than  bone  marrow,  the  lens 
of  the  eye,  or  gonads  of  2500  mSv  (250 
rem)  or  more;  or  an  annual  dose 
equivalent  to  bone  marrow,  the  lens  of 
the  eye,  or  gonads  of  500  mSv  (50  rem) 
or  more;  or  an  annual  shallow-dose 
equivalent  to  the  skin  or  extremities  of 
2500  mSv  (250  rem)  or  more. 

2.  Any  unintended  radiation  exposure 
to  any  minor  (an  individual  less  than  18 
years  of  age)  resulting  in  an  annual 
TEDE  of  50  mSv  (5  rem)  or  more,  or  to 
an  embryo/fetus  resulting  in  a  dose 
equivalent  of  50  mSv  (5  rem)  or  more. 

3.  Any  radiation  exposure  that  has 
resulted  in  unintended  permanent 
functional  damage  to  an  organ  or  a 
physiological  system  as  determined  by  a 
physician. 

B.  Discharge  or  Dispersal  of 
Radioactive  Material  from  its  Intended 
Place  of  Confinement: 

1.  The  release  of  radioactive  material 
to  an  unrestricted  area  in  concentrations 
which,  if  averaged  over  a  period  of  24 
hours,  exceed  5000  times  the  values 
specified  in  Table  2  of  Appendix  B  to 
10  CFR  Part  20,  unless  the  licensee  has 
demonstrated  compliance  with  10  CFR 
20.1301  using  20.1302(b)(1)  or 
20.1302(b)(2)(ii). 

2.  Radiation  levels  in  excess  of  the 
design  values  for  a  package,  or  the  loss 
of  confinement  of  radioactive  material 
resulting  in  one  or  more  of  the 
following:  (a)  A  radiation  dose  rate  of  10 
mSv  (1  rem)  per  hour  or  more  at  1  meter 
(3.28  feet)  from  the  accessible  external 
surface  of  a  package  containing 
radioactive  material,  (b)  a  radiation  dose 
rate  of  50  mSv  (5  rem)  per  hour  or  more 
on  the  accessible  external  surface  of  a 
package  containing  radioactive  material 
and  that  meet  the  requirements  for 
"exclusive  use"  as  defined  in  10  CFR 
71.47,  or  (c)  release  of  radioactive 
material  from  a  package  in  amounts 
greater  than  the  regulatory  limits  in  10 
CFR  71.51(a)(2). 

C.  Theft,  Diversion,  or  Loss  of 
Licensed  Material,  or  Sabotage  or 
Security  Breach  2; 


2 Information  pertaining  to  certain  incidents  may 
be  either  classified  or  under  consideration  for 
classification  because  of  national  security 
implications.  Classified  information  will  be 
withheld  when  formally  reporting  these  incidents 
in  accordance  with  Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as  amended.  Any 
classified  details  regarding  such  incidents  would  be 
available  to  the  Congress,  ufwn  request,  -under 
appropriate  security  arrangements. 


1.  Any  lost,  stolen,  or  abandoned 
sources  that  exceed  0.01  times  the  Ai 
values,  as  listed  in  10  CFR  Part  71. 
Appendix  A,  Table  A-1,  for  special 
form  (sealed/nondispersible)  sources,  or 
the  smaller  of  the  A2  or  0.01  times  the 
Ai  values,  as  listed  in  Table  A-1,  for 
normal  form  (unsealed/  dispersible) 
sources  or  for  sources  for  which  the 
form  is  not  known.  Excluded  from 
reporting  under  this  criterion  are  those 
events  involving  sources  that  are  lost, 
stolen,  or  abandoned  under  the 
following  conditions:  sources 
abandoned  in  accordance  with  the 
requirements  of  10  CFR  39.77(c);  sealed 
sources  contained  in  labeled,  rugged 
source  housings;  recovered  sources  with 
sufficient  indication  that  doses  in  excess 
of  the  reporting  thresholds  specified  in 
AO  criteria  l.A.l  and  I.A.2  did  not  occur 
during  the  time  the  source  was  missing; 
and  unrecoverable  sources  lost  under 
such  conditions  that  doses  in  excess  of 
the  reporting  thresholds  specified  in  AO 
criteria  l.A.l  and  I.A.2  were  not  known 
to  have  occurred. 

2.  A  substantiated  case  of  actual  or 
attempted  theft  or  diversion  of  licensed 
material  or  sabotage  of  a  facility. 

3.  Any  substantiated  loss  of  special 
nuclear  material  or  any  substantiated 
inventory  discrepancy  that  is  judged  to 
be  significant  relative  to  normally 
expected  performance,  and  that  is 
judged  to  be  caused  by  theft  or  diversion 
or  by  substantial  breakdowTi  of  the 
accountability  system. 

4.  Any  substantial  breakdown  of 
physical  security  or  material  control 
(i.e.,  access  control  containment  or 
accountability  systems)  that 
significantly  weakened  the  protection 
against  theft,  diversion,  or  sabotage. 

D.  Other  Events  (i.e.,  those  concerning 
design,  analysis,  construction,  testing, 
operation,  use.  or  disposal  of  licensed 
facilities  or  regulated  materials): 

1.  An  accidental  criticalitv  [10  CFR 
70.52(a)]. 

2.  A  major  deficiency  in  design, 
construction,  control,  or  operation 
having  significant  safety  implications 
requiring  immediate  remedial  action. 

3.  A  serious  deficiency  in 
management  or  procedural  controls  in 
major  areas. 

4.  Series  of  events  (where  individual 
events  are  not  of  major  importance), 
recurring  incidents,  and  incidents  with 
implications  for  similar  facilities 
(generic  incidents)  that  create  a  major 
safety  concern. 

//.  For  Commercial  Nuclear  Power  Plant 
Licensees 

A.  Malfunction  of  Facility,  Structures, 
or  Equipment; 


I 
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1.  Exceeding  a  safety  limit  of  license 
TS  [10  CFR  50.36(0)1. 

2.  Serious  degradation  of  fuel 
integrity,  primary  coolant  pressure 
boundary,  or  primary  containment 
boundary. 

3.  Loss- of  plant  capability  to  perform 
essential  safety  functions  such  that  a 
release  of  radioactive  materials,  which 
could  result  in  exceeding  the  dose  limits 
of  10  CFR  Part  100  or  5  times  the  dose 
limits  of  10  CFR  Part  50.  Appendix  A, 
General  Design  Criterion  (GDC)  19, 
could  occur  from  a  postulated  transient 
or  accident  (e.g..  loss  of  emergency  core 
cooling  system,  loss  of  control  rod 
system). 

B.  Design  or  Safety  Analysis 
Deficiency.  Personnel  Error,  or 
Procedural  or  Administrative 
Inadequacy: 

1.  Discovery  of  a  major  condition  not 
specifically  considered  in  the  safety 
analysis  report  (SAR)  or  TS  that  requires 
immediate  remedial  action. 

2.  Personnel  error  or  procedural 
deficiencies  that  result  in  loss  of  plant 
capability  to  perform  essential  safety 
functions  sudi  that  a  release  of 
radioactive  materials,  which  could 
result  in  exceeding  the  dose  limits  of  10 
CFR  Part  100  or  5  times  the  dose  limits 
of  10  CFR  Part  50,  Appendix  A.  GDC  19. 
could  occur  from  a  postulated  transient 
or  accident  (e.g.,  loss  of  emergency  core 
cooling  system,  loss  of  control  rod 
system). 

III.  For  Fuel  Cycle  Licensees 

1.  A  required  plant  shutdown  as  a 
result  of  violating  a  license  condition 
safety  limit. 

2.  A  major  condition  not  specifically 
considered  in  the  SAR  or  TS  that 
requires  immediate  remedial  action. 

3.  An  event  that  seriously 
compromises  the  ability  of  a 
confinement  system  to  perform  its 
designated  function. 

IV.  For  Medical  Licensees 

A  medical  misadministration  that: 

(a)  results  in  a  dose  that  is  (1)  equal 
to  or  greater  than  1  gray  (Gy)  (100  rads) 
to  a  major  p>ortion  of  the  bone  marrow, 
to  the  lens  of  the  eye,  or  to  the  gonads, 
or  (2)  equal  to  or  greater  than  10  Gy 
(1000  rads)  to  any  other  organ;  and 

(b)  represents  either  (1)  a  dose  or 
dosage  that  is  at  least  50  percent  greater 
than  that  prescribed  in  a  written 
directive  or  (2)  a  prescribed  dose  or 
dosage  that  (i)  is  the  wrong 
radiopharmaceutical,^  or  (ii)  is  delivered 


'The  wrong  radiophaimaceutical  as  used  in  the 
AO  criterion  for  medical  misadministrations  refers 
to  any  radiophannaceutical  other  than  the  one 
listed  in  the  written  directive  or  in  the  diagnostic 
clinical  procedures  manual. 


by  the  wrong  route  of  administration,  or 
(iii)  is  delivered  to  the  wrong  treatment 
site,  or  (iv)  is  delivered  by  the  wrong 
treatment  mode,  or  (v)  is  fitjm  a  leaking 
source(s). 

V.  Guidelines  for  "Other  Events  of 
Interest" 

The  Commission  may  determine  that 
events  other  than  AOs  may  be  of  interest 
to  Congress  and  be  included  in  an 
Appendix  to  the  AO  report  as  "Other 
Events  of  Interest".  Guidelines  for 
events  to  be  included  in  the  AO  report 
for  this  purpose  are  as  follows: 

Items  that  may  possibly  be  perceived 
by  the  public  to  be  of  health  or  safety 
significance.  Such  items  do  not  involve 
a  major  reduction  in  the  level  of 
protection  provided  for  public  health  or 
safety;  therefore,  they  are  not  reportable 
as  abnormal  occurrences.  An  example  is 
an  event  where  upon  final  evaluation  by 
an  NRC  Incident  Investigation  Team,  or 
an  Agreement  State  equivalent  response, 
a  determination  is  made  that  such  event 
does  not  meet  the  criteria  for  an 
abnormal  occurrence. 

Supplemental  Information — Bases  for 
Revised  Abnormal  Occurrence 
Reporting  Policy  Statement 

1 .  Discussion — The  AO  reporting 
policy  has  been  developed  to  comply 
with  the  legislative  intent  of  Section  208 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended,  to  keep  Congress  and 
the  public  informed  of  unscheduled 
incidents  or  events  which  the 
Commission  considers  significant  from 
the  standpoint  of  public  health  and 
safety.  The  policy  reflects  a  range  of 
health  and  safety  concerns  related  to 
production  and  utilization  facilities  and 
the  possession  and  use  of  byproduct, 
source,  and  special  nuclear  jnaterials 
licensed  or  otherwise  regulated 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  to  the  Energy 
Reorganization  Act  of  1974.  as 
amended.  These  safety  concerns  can 
include  events  ranging  from  an 
overexposure  of  a  single  occupational 
worker  to  those  having  an  overall 
impact  on  the  general  public. 

The  revised  policy  statement  provides 
a  more  usable  policy  for  determining 
which  events  will  be  reported  to 
Congress  as  AOs.  The  revised  AO 
criteria  in  Appendix  A  contain  more 
discrete  reporting  thresholds  than  those 
previously  provided  in  the  examples  of 
AOs  for  easier  and  consistent 
application  of  the  provisions  established 
by  the  policy  statement  for  reporting  to 
Congress. 

The  consistent  application  of  the  AO 
criteria  by  the  staff.  Agreement  States, 
and  licensees  for  proposing  events  as 


potential  AOs  to  the  Commission  is 
important  and  requires  established 
reporting  thresholds  whenever 
practicable.  These  reporting  thresholds 
were  selected  with  the  intent  of 
capturing  the  majority  of  the  significant 
events  and  eliminating  nonsignificant 
events  from  those  to  be  proposed  to  the 
Commission. 

An  additional  criterion  has  been 
added  for  those  uncommon  significant 
events  that  could  occur  without 
triggering  a  reporting  threshold.  This 
new  criterion  would  require  radiation 
exposures  that  have  resulted  in 
unanticipated  permanent  functional 
damage  of  an  organ  or  physiological 
system,  as  determined  by  a  physician, 
be  reported  to  Congress.  See  Criterion 
I.A.3  in  Appendix  A. 

The  policy  statement  has  also  been 
revised  to  include  changes  that  have 
been  made  to  the  regulations. 

The  revised  criteria  have  been  applied 
to  events  previously  considered  as 
potential  AOs  to  ensure  that  the  new 
criteria  will  identify  significant  events 
and  eliminate  nonsignificant  events 
from  those  to  be  proposed  to  the 
Commission.  A  similar  review  of  events 
involving  lost,  stolen,  and  abandoned 
source  events  has  also  been  performed. 
The  results  of  these  reviews  were 
documented  in  Attachments  2,  and  3  to 
the  Commission  paper,  SECY-95-083, 
"Revised  Abnormal  Occurrence 
Criteria,"  dated  April  5, 1995. 

2.  Definition  of  terms — Terms  relating 
to  the  bases  for  the  AO  reporting  criteria 
are  defined  as  follows: 

(a)  Nonstochastic  effects  are  those 
health  effects,  the  severity  of  which 
varies  with  the  dose,  and  for  which  a 
threshold  is  believed  to  exist.  Radiation- 
induced  cataract  formation  is  an 
example  of  a  nonstochastic  effect  (also 
called  deterministic  effect).  (10  CFR 
20.1003) 

(b)  Stochastic  effects  are  those  health 
effects  that  occur  randomly  and  for 
which  the  probability  of  the  effect 
occurring,  rather  than  its  severity,  is 
assumed  to  be  a  linear  function  of  dose 
without  threshold.  Hereditary  effects 
and  cancer  incidence  are  examples  of 
stochastic  effects.  (10  CFR  20.1003] 

(c)  Threshold  dose  denotes  the 
amount  of  radiation  below  which  no 
effect  under  consideration  is  likely  to 
occur.  Threshold  dose  is  applicable  to 
deterministic  effects. 

(d)  Reporting  threshold  denotes  a 
discrete  value  at  or  above  which  an    , 
occurrence  will  be  considered  for 
reporting  as  an  AO. 

3.  A6nonnal  occurrence  criteria — 
The  AO  criteria  provide  the  reporting 
threshold  for  determining  those  events 
that  are  reportable  for  purposes  of 
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Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  The  Commission  has 
established  criteria  that  contain 
reporting  thresholds  intended  to 
identify  those  events  that  are  likely  to  be 
significant  from  the  standpoint  of  public 
health  and  safety.  At  the  same  time,  the 
AO  reporting  thresholds  established  by 
the  criteria  are  generally  above  the 
normal  level  of  reporting  events  to  NRC 
to  exclude  those  events  which  involve 
some  variance  from  regulatory  Hmits, 
but  are  not  significant  enough  from  the 
standpoint  of  public  health  and  safety  to 
be  reported  to  Congress. 

4.  Basis — The  following  discussion 
provides  the  basis  for  the  changes  to  the 
AO  reporting  criteria  as  documented  in 
Appendix  A  of  the  policy  statement. 

/.  For  All  Licensees: 

A.  Human  Exposure  to  Radiation  from 
Licensed  Material: 

Criterion  I.A.I:  Any  unintended 
radiation  exposure  to  an  adult  (any 
individual  18  years  of  age  or  older) 
resulting  in  an  annual  total  effective 
dose  equivalent  (TEDE)  of  250 
millisievert  (mSv)  (25  rem)  or  more;  or 
the  sum  of  the  annual  deep  dose 
equivalent  and  committed  dose 
equivalent  to  any  individual  organ  or 
tissue,  other  than  bone  marrow,  the  lens 
of  the  eye,  or  gonads  of  2500  mSv  (250 
rem)  or  more:  or  an  annual  dose 
equivalent  to  bone  marrow,  the  lens  of 
the  eye,  or  gonads  of  500  mSv  (50  rem) 
or  more;  or  an  annual  shallow-dose 
equivalent  to  the  skin  or  extremities  of 
2500  mSv  (250  rem)  or  more.  (10  CFR 
20.1201(a)(1),  20.1201(a)(2).  and  35.2] 

Criterion  I.A.2:  Any  unintended 
radiation  exposure  to  any  minor  (an 
individual  less  than  18  years  of  age) 
resulting  in  an  annual  TEDE  of  50  mSv 
(5  rem)  or  more,  or  to  an  embryo/fetus 
resulting  in  a  dose  equivalent  of  50  mSv 
(5  rem)  or  more.  (10  CFR20.1207,  and 
20.1301) 

Criterion  I.A.I  and  Criterion  I.A.2 
have  been  revised  to  reflect  guidance 
provided  by  the  Commission,  and  to 
incorporate  the  changes  to  10  CFR  Part 
20,  that  became  mandatory  on  January 
1, 1994. 

Criterion  I.A.I  has  been  revised  to 
establish  reporting  thresholds  for 
unintended  exposures  to  adults 
including  TEDEs,  and  individual  doses 
to  organs,  lens  of  the  eye,  skin,  and 
extremities.  The  changes  to  this 
criterion  takes  into  consideration 
deterministic  and  stochastic  effects  for 
the  purposes  of  radiation  protection. 
The  bases  for  the  reporting  thresholds 
are  as  follows. 

(a)  The  reporting  threshold  for  an 
unintended  radiation  exposure  to  an 


adult  (18  years  of  age  and  older) 
resulting  in  an  annual  TEDE  of  250  mSv 
(25  rem)  or  more,  is  based  on  the 
following: 

•  It  is  greater  than  the  regulatory 
allowable  TEDE  limit  (50  mSv  (5  rem]) 
for  annual  occupational  exposure 
established  in  10  CFR  20.1201(a)(l)(i). 

•  It  is  equal  to  the  generally  accepted 
level  of  exposure  that  is  considered  by 
the  industry  to  be  a  significant 
unplanned  occupational  overexposure. 

•  It  is  at  a  level  of  exposure  for  which 
"the  potential  for  morbidity  is  considered 
for  individuals  with  an  increased  organ 
and  tissue  sensitivity  to  radiation  (e.g., 

a  genetic  condition  causing  an 
individual  to  be  heterozygous  as  a  result 
of  the  ataxia  telangiectasia  gene*). 

(b)  The  reporting  threshold  for  an 
unintended  radiation  exposure  to  an 
organ  of  an  adult  (other  than  bone 
marrow,  lens  of  the  eye,  and  gonads) 
resulting  in  the  sum  of  the  annual  deep 
dose  equivalent  and  committed  dose 
equivalent  to  any  individual  organ  or 
tissue  of  2500  mSv  (250  rem)  or  more 
is  based  on  the  following: 

•  It  is  greater  than  the  allowable 
regulatory  limit  for  occupational 
exposure  (500  mSv  (50  rem])  for  the 
sum  of  the  deep-dose  equivalent  and  the 
committed  dose  equivalent  to  an  organ 
or  tissue  (other  than  the  lens  of  the  eye) 
established  by  10  CFR  20.1201(a)(l)(ii). 

•  It  is  below  the  different  morbidity 
threshold  doses  for  deterministic  effects 
in  radiosensitive  organs  such  as 
gastrointestinal  track  mortality, 
pulmonary  lethality,  and  mental 
incapacitation.  (National  Council  on 
Radiation  Protection  and  Measurements 
(NCR?)  Commentary  No.  7] 

(c)  The  reporting  threshold  for  an 
unintended  radiation  exposure  to  bone 
marrow,  lens  of  the  eye,  or  gonads  of  an 
adult  resulting  in  500  mSv  (50  rem)  or 
more  is  based  on  the  following: 

•  It  is  equal  to  the  allowable 
regulatory  limit  for  the  sum  of  the 
annual  deep  dose  equivalent  and 
committed  dose  equivalent  for 
occupational  exposures  (0.5  Sv  (50 
rem])  to  the  bone  marrow  or  gonads;  and 
greater  than  the  allowable  regulatory 
limit  (150  mSv  (15  rem])  for  an  annual 
occupational  dose  equivalent  to  the  lens 
of  the  eye  as  established  in  10  CFR 
20.1201(a)(2)(i). 

•  It  is  at  the  threshold  dose  for  initial 
signs  of  temporary  bone  marrow 
depression.  [NCRP  Commentary  No.  7] 

•  It  is  at  the  minimum  threshold  dose 
for  known  deterministic  effects  in  the 


"  T.)  McMiilian:  "The  Molecular  Basis  of 
Radiosensitivity:"  In  The  Biological  Basis  of 
Radiosensitivity.  Second  Edition;  (EDS:  G.G.  Steel, 
G.E.  Adams,  and  A.  Horwich):  Elsevier  Science 
Publishers  B.V.;  copyright  1989. 


lens  of  the  eye.  (NCRP  Commentary  No. 
7] 

•  It  is  below  the  threshold  dose  for 
permanent  sterility  from  a  single  dose  to 
the  gonads.  (NCRP  Commentary  No.  7] 

(d)  The  reporting  threshold  for  an 
unintended  annual  shallow-dose 
equivalent  to  the  skin  or  extremities 
(extremities  include  the  hand,  elbow, 
arm  below  the  elbow,  foot,  knee,  leg 
below  the  knee)  of  an  adult,  resulting  in 
2500  mSv  (250  rem)  or  more  is  based  on 
the  following: 

•  It  is  greater  than  the  allowable 
regulatory  limit  (500  mSv  [50  rem])  for 
annual  occupational  shallow-dose 
equivalent  to  the  skin  or  to  any 
extremity  as  established  in  10  CFR 
20.1201(a)(2)(ii). 

•  It  is  below  the  threshold  dose  for 
detrimental  deterministic  effects  in  the 
tissue  of  the  skin,  and  the  bone  (other 
than  the  bone  marrow)  and  muscle  of 
the  extremities.  (NCRP  Commentary  No. 
7] 

Criterion  I.A.2  has  been  added  in 
response  to  the  Commission's  request  in 
the  SRM  of  May  19,  1994  on  SECY-93- 
259,  to  reaffinn  that  a  single  reporting 
threshold  for  unintended  exposure  is 
acceptable.  The  potential  for  adverse 
health  effects  from  radiation  is 
independent  of  an  individual's  status  as 
a  radiation  worker,  wrong  individual,  or 
member  of  the  general  public. 
Therefore,  assigning  a  single  dose  value 
for  unintended  radiation  exposures  is 
consistent  with  the  requirements  of 
Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  However,  health  effects  are 
age  dependent  because  organs  and 
tissues  in  minors,  fetuses,  and  embryos 
are  more  radiosensitive  than  in  a  typical 
adult.  Because  of  increased 
radiosensitivity,  a  lower  dose  threshold 
for  minors  (including  occupational 
exposures  to  minors),  fetuses,  and 
embryos  has  been  included  for  AO 
reporting. 

Criterion  I.A.2  contains  the  reporting 
thresholds  for  unintended  radiation 
exposures  to  any  minor.  This  criterion 
considers  both  deterministic  and 
stochastic  effects  for  the  purpose  of 
radiation  protection. 

(a)  The  reporting  thresholds  for  an 
imintended  radiation  exposure  resulting 
in  an  annual  TEDE  of  50  mSv  (5  rem) 
or  more  to  a  minor  or  a  dose  equivalent 
of  50  mSv  (5  rem)  or  more  to  an  embryo/ 
fetus  are  based  on  the  potential  for 
permanent  adverse  health  effects  during 
the  most  radiosensitive  period  from  the 
point  of  conception  to  adulthood  and 
include  the  following: 

•  It  is  greater  than  the  allowable 
regulatory  limit  (1  mSv  [0.1  rem]  or  10 
percent  of  the  limits  established  in  10 
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CFR  20.1201)  for  annual  exposures  to 
individuals  other  than  radiation  workers 
and  occupational  dose  limits  for  minors 
as  established  in  10  CFR  20.1301  and 
20.1207,  respectively. 

•  It  is  below  the  minimum  threshold 
doses  for  permanent  deterministic 
effects  in  selective  organs  of  minors 
because  the  annual  TEDE  reporting 
threshold  for  minors  of  50  mSv  (5  rem) 
equates  to  individual  organ  doses  less 
than  the  known  doses  that  will  result  in 
deterministic  effects.  (Refer  to  item  (b) 
below.)  (NCRP  Commentary  No.  7] 

•  It  is  below  the  individual  threshold 
dose  (100  mSv  (10  rem))  for  known 
permanent  adverse  health  effects 
(mental  retardation)  during  the  most 
radiosensitive  period  (8  to  13  weeks  of 


gestation)  of  embryo  or  fetus 
development.  The  reporting  threshold 
(50  mSv  [5  rem))  is  at  the  threshold  dose 
for  reduced  head  size  but  no  adverse 
health  effects  are  anticipated  at  this 
dose.  [NCRP  Commentary  No.  7] 
(b)  Organ  doses  limits  are  not 
provided  in  this  criterion  because  the 
intent  of  Section  208  is  addressed  with 
the  single  TEDE  limit  based  on  the 
following: 

•  Individual. organ  doses  for  minors  as 
members  of  the  general  public  would 
not  be  consistent  with  the  requirements 
of  10  CFR  20.1301.  "Dose  limits  for 
individual  members  of  the  general 
public." 

•  Individual  occupational  organ  doses 
for  minors  are  defined  in  10  CFR 


20.1207.  The  50  mSv  (5  rem)  TEDE 
reporting  threshold  for  minors  is  20 
percent  of  the  threshold  dose 
established  for  adults  in  Criterion  I.A.I. 
If  individual  organ  reporting  thresholds 
for  minor  occupational  workers  were 
also  reduced  by  20  percent  (Refer  to 
Table  1,  "Conversion  from  TEDE  to 
Organ  Dose"),  the  resulting  dose  values 
would  be  close  in  magnitude  or  more 
conservative  than  organ  doses  that 
would  equate  to  the  50  mSv  (5  rem) 
TEDE  reporting  threshold.  This 
assessment  is  based  on  the  "Organ  E)ose 
Weighting  Factors"  as  provided  in  10 
CFR  20.1003  which  result  in  the 
following  data: 


Table  i  .—Conversion  From  TEDE  to  Organ  Dose 


Orgv^ 


Whote  Body  .. 

Gonads  

Breast 

Bone  marrow 

Lungs „ 

Thyroid  


Bone  surtaca 


Wetghting 
factor 


1.0 
025 
0.15 
0.12 
0.12 
0.03 

0.03 


Organ 

dose  to 

yield  50 

mSv* 


SOmSv 
200  mSv 
330  mSv 
420  mSv 
420  mSv 
1670 

mSv 
1670 

mSv 


Reduced** 
reporting 
threshold 

tor  rrimon 


50  mSv 
100  mSv 
500  mSv 
100  mSv 
500  rnSv 
500  mSv 

500  mSv 


Criterion 

I.A.1 
threshold 


250  mSv 

500  mSv 

2500  mSv 

500  mSv 

2500  mSv 

2500  mSv 

2500  mSv 


*  Organ  Oosa^eighting  Factor. 

•*  0.2  X  Criterion  I.A.1  reporting  thresholds. 


(10  CFR  20.1003,  20.1201.  20.1207.  and 
20.1301] 

•  Individual  organs  that  do  not  have 
a  weighting  factor  are  still  considered  in 
the  revised  criteria  by  Criterion  I. A. 3. 
which  requires  reporting  to  Congress 
any  permanent  functional  damage  as  a 
result  of  an  exposure  to  an  individual 
organ.  [10  CFR  20.1003  and  20.13011 

Criterion  I.A.3:  Any  radiation 
exposure  that  has  resulted  in 
unintended  permanent  functional 
damage  to  an  organ  or  a  physiological 
system  as  determined  by  a  physician. 
(General  1 

Criterion  I.A.3  has  been  added  to 
identify  for  reporting  those  incidents  or 
events  that  have  resulted  in  an  organ  or 
physiological  system  morbidity  or 
mortality  at  dose  levels  below  the 
established  AO  reporting  thresholds. 

B.  Discharge  or  Dispersal  of 
Radioactive  Material  from  its  Intended 
Place  of  Confinement: 

Criterion  I.B.I:  The  release  of 
radioactive  material  to  an  unrestricted 
area  in  concentrations  that,  if  averaged 
over  a  period  of  24  hours,  exceed  5000 
times  the  values  specified  in  Table  2  of 
Appendix  B  to  10  CFR  Part  20.  unless 


the  licensee  has  demonstrated 
compliance  with  10  CFR  20.1301  using 
20.1302(b)(1)  or  20.1302(b)(2)(ii).  [10 
CFR  20.1301,  20.1302(b)(1),  or 
20.1302(b)(2)(ii)l 

Criterion  I.B.I  has  been  revised  to 
reflect  changes  to  10  CFR  Part  20  that 
became  mandatory  on  January  1,  1994, 
and  to  maintain  the  same  thresholds  for 
reporting  as  required  by  the  existing  AO 
criterion.  The  existing  reporting 
threshold  of  "500  times  the  regulatory 
limit  of  Appendix  B.  Table  II.  10  CFR 
Part  20"  was  increased  to  "5000  times 
the  values  specified  in  Table  2  of 
Appendix  B  to  10  CFR  Part  20"  because 
the  implied  dose  limit  of  5  mSv  (500 
mrem)  used  to  calculate  the 
concentration  values  in  Table  2  of 
Appendix  B  was  decreased  to  0.5  mSv 
(50  mrem)  in  the  revision  to  10  CFR  Part 
20. 

Criterion  I.B.2:  Radiation  levels  in 
excess  of  the  design  values  for  a 
package,  or  the  loss  of  conflnement  of 
radioactive  material  resulting  in  one  or 
more  of  the  following:  (a)  a  radiation 
dose  rate  of  10  mSv  (1  rem)  per  hour  or 
more  at  1  meter  (3.28  feet)  from  the 
accessible  external  surface  of  a  package 


containing  radioactive  material,  (b)  a 
radiation  dose  rate  of  50  mSv  (5  rem) 
per  hour  or  more  on  the  accessible 
external  surface  of  a  package  containing 
radioactive  material  and  that  meet  the 
requirements  for  "exclusive  use"  as 
defined  in  10  CFR  71.47.  or  (c)  release 
of  radioactive  material  from  a  package 
in  amounts  greater  than  the  regulatory 
limits  in  10  CFR  71.51(a)(2).  [10  CFR 
71.47(a)  and  71. 51(i)(l)) 

Criterion  I.B.2  has  been  revised  to 
take  into  consideration  additional 
regulatory  requirements  in  10  CFR  Part 
71.  This  criterion  has  been  changed  to 
include  limits  for  packages  that  meet  the 
requirements  for  "exclusive  use"  as 
defined  in  10  CFR  71.47.  a  radiation 
dose  rate  of  50  mSv  (5  rem)  per  hour  or 
more  on  the  accessible  external  surface 
of  a  package  containing  radioactive 
material,  or  the  loss  of  confinement  of 
radioactive  material  from  a  package  in 
amounts  greater  than  the  regulatory 
limits. 

The  contamination  requirement  was 
removed  from  this  criterion  because 
certain  shipping  casks  often  experience 
contamination  beyond  licensee  control 
after  decontamination  requirements  had 


been  met  as  a  result  of  contaminants 
"leaching"  from  the  pores  of  the  outer 
surface  of  the  shipping  cask.  This 
leaching  effect  typically  occurs  as  a 
result  of  condensation  on  the  exterior  of 
the  shipping  cask  that  occurs  during 
shipping.  Contamination  from  this 
phenomena  is  not  a  public  health  and 
safety  concern  and  will  not  be  reported 
to  Congress. 

C.  Theft.  Diversion,  or  Loss  of 
Licensed  Material,  or  Sabotage  or 
Security  Breach: 

Criterion  I.C.I:  Any  lost,  stolen,  or 
abandoned  sources  that  exceed  0.01 
times  the  A  i  values,  as  listed  in  10  CFR 
Part  71,  Appendix  A,  Table  A-1,  for 
special  form  (sealed/non-dispersible) 
sources,  or  the  smaller  of  the  A2  or  0.01 
times  the  Ai  values,  as  listed  in  Table 
A-1.  for  normal  form  (unsealed/ 
dispersible)  sources  or  for  sources  for 
which  the  form  is  not  known.  Excluded 
from  reporting  under  this  criterion  are 
those  events  involving  sources  that  are 
lost,  stolen,  or  abandoned  under  the 
following  conditions:  sources 
abandoned  in  accordance  the 
requirements  of  10  CFR  39.77(c);  sealed 
sources  contained  in  labeled,  rugged 
source  housings;  recovered  sources  with 
sufficient  indication  that  doses  in  excess 
of  the  reporting  thresholds  specified  in 
AO  criteria  I.A.1  and  LA. 2  did  not  occur 
during  the  time  the  source  was  missing; 
and  unrecoverable  sources  lost  under 
such  conditions  that  doses  in  excess  of 
the  reporting  thresholds  specified  in  AO 
criteria  I.A.1  and  LA.2  were  not  knowm 
to  have  occurred.  (10  CFR20.2201(a)(i). 
30.50(a),  40.60(a),  and  70.50(a)] 

Criterion  I.C.I  has  been  revised  to 
include  the  reporting  of  lost  or  stolen 
sources  that  exceed  0.01  times  the  Ai 
values,  as  listed  in  10  CFR  Part  71, 
Appendix  A,  Table  A-1,  for  "special 
form"  (sealed/nondispersible)  sources, 
or  the  smaller  of  the  A2  or  0.01  times  the 
A I  values,  as  Usted  in  Table  A-1,  for 
"normal  form"  (unsealed/dispersible) 
sources.  Excluded  from  reporting  under 
this  criterion  are  those  events  involving 
sources  that  are  lost,  stolen,  or 
abandoned  under  the  following 
conditions:  sources  abandoned  per  the 
requirement  of  10  CFR  39.77(c);  sealed 
sources  contained  in  labeled,  rugged 
source  housings;  recovered  sources  with 
sufficient  indication  that  doses  in  excess 
of  the  reporting  thresholds  specified  in 
AO  criteria  I.A.1  and  LA. 2  did  not  occur 
during  the  time  the  source  was  missing; 
and  unrecoverable  sources  lost  under 
such  conditions  that  doses  in  excess  of 
the  reporting  thresholds  specified  in  AO 
criteria  I.A.1  and  I.A.2  were  not  knownn 
to  have  occurred.  These  reporting 
thresholds  are  based  on  not  exceeding 
an  effective  or  committed  effective  dose 


equivalent  of  50  mSv  (5  rem);  a 
committed  dose  equivalent  to  any 
individual  organs  including  the  skin  of 
0.5  Sv  (50  rem);  or  in  special  cases,  a 
0.15  Sv  (15  rem)  dose  to  the  lens  of  the 
eye  of  any  member  of  the  general  public, 
assuming  that  an  exposure  occurs  as  a 
result  of  a  source  being  stolen  or  lost. 

(a)  The  A,  values  in  10  CFR  Part  71, 
Appendix  A,  Table  A-1,  represent  the 
source  strength  for  sealed 
(nondispersible)  sources  that  will  result 
in  exceeding  an  effective  dose 
equivalent  of  50  mSv  (5  rem),  from  an 
exterior  exposure  at  1  meter  (3.28  feet 
(flj)  for  30  minutes.  The  proximity  and 
duration  factors  of  1  meter  (3.28  ft)  for 
30  minutes  are  based  on  the  estimated 
exposure  conditions  during  a 
transportation  accident  involving 
licensed  materials,  typically  a 
controlled  situation. 

For  the  loss  or  theft  of  a  sealed  source, 
it  has  been  conservatively  calculated  in 
a  study  -  performed  by  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE)  that  the  accident-weighted 
average  exposure  proximity  and 
duration  factors  are  1  meter  for  46  hours 
for  the  improper  transfer  or  disposal  of 
licensed  material.  To  account  for  the 
longer  duration  at  1  meter,  from  30 
minutes  to  46  hours  (approximately 
1:100).  conservatively  assuming  Qiat  the 
entire  exposure  is  received  by  one 
individual,  the  Ai  values  in  10  CFR  Part 
71,  Appendix  A,  Table  A-1,  will  need 
to  be  decreased  by  a  factor  of  100.  The 
multiples  (0.01  x  Ai  values)  of  the  Ai 
values  in  10  CFR  Part  71,  Appendix  A, 
Table  A-1,  will  determine  the  source 
strength  of  a  source  that  vdll  result  in 
exceeding  an  effective  dose  equivalent 
of  50  mSv  (5  rem)  from  external 
exposures. 

(b)  The  A2  values  in  10  CFR  Part  71, 
Appendix  A,  Table  A-1,  represent  the 
source  strength  for  an  unsealed  source 
(dispersible)  that  will  result  in  a  deep 
dose  equivalent  or  committed  dose 
equivalent  to  any  individual  organs  of 
0.5  Sv  (50  rem),  a  shallow  dose 
equivalent  to  the  skin  of  0.5  Sv  (50  rem), 
or  in  special  cases,  a  0.15  Sv  (15  rem) 
dose  equivalent  to  the  lens  of  the  eye. 
These  dose  values  are  based  on  the 
assumptions  that  the  estimated  release 
fraction  ranges  from  10  -^  to  10  -^  and 
the  uptake  fraction  ranges  from  10-^  to 
10 -'  from  inhalation  and/or  ingestion 
(average  fraction-taken-in  =  10^). 

In  the  ORISE  study,  the  average 
fraction-taken-in  from  inhalation  and 
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ingestion  of  an  improper  transfer  or 
disposal  of  an  unsealed  (dispersible) 
source  was  calculated  to  be  2  x  lO  -*. 
This  calculated  value  was  based  on  the 
review  of  an  actual  accident  with 
extensive  uptake  information  (for  194 
cleanup  workers  and  77  members  of  the 
general  public).  Both  average  fraction- 
taken-in  values  for  transportation 
accidents,  and  events  involving  lost  or 
stolen  sources  are  comparable. 
Therefore,  the  A2  values  can  be  used 
directly  to  determine  the  source 
strengths  for  lost  and  stolen  unsealed 
sources  that  will  result  in  a  deep  dose 
equivalent,  committed  dose  equivalent, 
or  shallow  dose  equivalent  of  0.5  Sv  (50 
rem). 

The  smaller  of  the  two  values,  the  A2 
or  0.01  times  the  Ai  values,  is  used  for 
a  dispersible  source  because  the 
material  may  not  be  dispersed  and  can 
perform  as  a  sealed  source  resulting  in 
external  exposure.  Therefore,  if  the 
source  strength  is  greater  than  the  0.01 
times  the  Ai  value  or  greater  than  the  A2 
value,  the  potential  exists  for  exceeding 
an  effective  or  committed  effective  dose 
equivalent  of  50  mSv  (5  rem);  a 
committed  dose  equivalent  to  any 
individual  organs,  including  the  skin,  of 
0.5  Sv  (50  rem);  or  in  special  cases,  a 
0.15  Sv  (15  rem)  dose  equivalent  to  the 
lens  of  the  eye.  If  the  form  of  the  source 
material  is  unknown,  the  smaller  of  the 
two  values  is  also  used  to  ensure  all 
potentially  reportable  incidents  and 
events  are  submitted  to  the  Commission 
for  consideration  as  an  AO. 

(c)  Sources  abandoned  in  accordance 
with  the  requirement  of  10  CFR  39.77(c) 
are  excluded  from  reporting  because 
these  sources  do  not  represent  an 
uncontrolled  condition  or  potential 
effects  adverse  to  public  health  and 
safety. 

(d)  Sealed  (nondispersible)  sources 
contained  in  labeled,  rugged  source 
housings  are  excluded  from  reporting  to 
Congress  because  public  health  and 
safety  have  been  shown  to  be  reasonably 
protected  during  the  loss  or  theft  of 
sources  that  are  maintained  in  source 
housings.  This  exclusion  is  based  on  the 
following  reasons: 

•  A  sealed  source  as  defined  in  NRC 
Regulatory  Guide  10.10  is  radioactive 
material  contained  in  a  protective 
envelope  (capsule),  contained  in  a  foil, 
or  plated  on  an  inactive  surface  that 
serves  as  a  dispersion  barrier. 

•  A  source  housing  as  defined  in 
American  National  Standard  Institute 
(ANSI)  N538  is  an  enclosure  containing 
or  incorporating  the  source,  source 
holder,  and  a  means  of  attenuation 
(shielding)  of  the  radiation. 

A  source  housing  is  generally 
required  to  be  designed  and  constructed 
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with  "rugged"  characteristics  so  that  its 
integrity  will  be  maintained  under 
normal  conditions  of  use  and  under 
likely  accident  conditions  and  with 
safety  mechanisms  installed  to  prevent 
accidental  access  to  the  source.  In 
addition,  many  general  licensed 
housings  are  designed  to  restrict  access 
to  the  source  for  other  than  its  specific 
intended  use. 

•  ANSI  N538  3.4.1  recommends 
sufficient  shielding  for  shielded  gauges 
to  limit  dose  rates  to  0.05  mSv  (5  mrem) 
per  hour  at  30  centimeters  (cm)  (11.8 
inches),  and  10  CFR  34.21(a)  requires 
sufficient  shielding  for  radiography 
sources  to  limit  exposure  rates  to  12.9 

X  10  -'  coulombs  per  kilogram  (50 
milliroentgen)  p>er  hour  at  15.2  cm  (6 
inches).  Assuming  a  conversion  factor  of 
1  roentgen  to  1  rem.  these  shielding 
recommendations  will  ensure  that  an 
effective  dose  equivalent  of  50  mSv  (5 
rem)  is  not  exceeded,  or  in  sp>eciai  cases, 
a  0.15  Sv  (15  rem)  dose  equivalent  to  the 
lens  of  the  eye  from  a  46-hour  exposure 
to  these  shielded  sources  at  1  meter. 

•  The  A,  values  in  10  CFR  Part  71. 
Appendix  A,  Table  A-1.  assimies  that 
the  shielding  and  containment  are 
completely  lost.  This  loss,  however,  on 
the  basis  of  a  historical  review  of  1991- 
1993  events  involving  lost  and  stolen 
sources  that  were  later  found,  is 
unlikely  for  sources  contained  in  source 
housings. 

•  The  source  housings  typically  used 
in  these  applications  make  it  difficult  to 
access  the  source. 

•  Source  housings  with  the  proper 
"radioactive  labels"  displayed  have 
often  been  reported  by  members  of  the 
general  public  to  the  proper  authorities. 
The  radiation  symbol  is  easily 
identified,  relatively  well  known,  and 
readily  recognized  as  an  indicator  of  a 
safety  hazard. 

•  A  review  of  the  events  reported  for 
1991-1993  that  involved  the  loss  or 
theft  of  portable  gauges  and  radiography 
devices  contained  in  rugged  source 
housings  verified  that  no  known 
exposure  from  the  loss  of  these  types  of 
devices  had  occurred. 

(e)  Many  lost  or  stolen  sources  are 
recovered  with  sufficient  indication  that 
doses  in  excess  of  the  reporting 
thresholds  specified  in  AO  criteria  lA.l 
and  Ij\.2  did  not  occur  during  the  time 
the  source  was  missing.  A  recovered 
source,  without  any  indication  of 
exceeding  the  dose  thresholds  specified 
in  AO  criteria  I.A.1  or  I.A.2  is  not 
significant  from  the  standpoint  of  public 
health  and  safety. 

(f).Any  uru«;overable  source  lost 
under  such  conditions  (e.g.,  plane  crash, 
file,  etc.)  that  doses  in  excess  of  the 
reporting  thresholds  specified  in  AO 


criteria  I.A.1  and  1^2  were  not  known 
to  have  occurred  is  not  significant  from 
the  standpoint  of  public  health  and 
safety. 

Criterion  I.C.2:  No  change  to  this 
criterion. 

Criterion  I.C3:  No  change  to  this 
criterion. 

Criterion  I.C.4:  No  change  to  this 
criterion. 

D.  Other  Events  (i.e.,  those  concerning 
design,  analysis,  construction,  testing, 
operation,  use  or  disposal  of  licensed 
facilities  or  regulated  materials): 

Criterion  I.D.I:  No  change  to  this 
criterion. 

Criterion  I.D.2:  No  change  to  this 
criterion. 

Criterion  I.D.3:  No  change  to  this 
criterion. 

Criterion  I.D.4:  No  change  to  this 
criterion. 

//.  For  Commercial  Nuclear  Power  Plant 
Licensees 

A.  Malfunction  of  Facihties. 
Structures,  or  Equipment: 

Criterion  II.A.1:  No  change  to  this 
criterion. 

Criterion  n.A.2:  Serious  degradation 
of  fuel  integrity,  primary  coolant 
pressure  boundary,  or  primary 
containment  boundary. 

Criterion  II. A. 2  was  edited  to  better 
paraphrase  the  wording  in  10  CFR 
50.72(b)(B)(ii). 

Criterion  II.A.3:  Loss  of  plant 
capability  to  perform  essential  safety 
functions  such  that  a  release  of 
radioactive  materials,  which  could 
result  in  exceeding  the  dose  limits  of  10 
CFR  Part  100  or  5  times  the  dose  limits 
of  10  CFR  Part  50.  Appendix  A,  General 
Design  Criterion  (GDC)  19,  could  occur 
from  a  p>ostulated  transient  or  accident 
(e.g.,  loss  of  emergency  core  cooling 
system,  loss  of  control  rod  system).  [10 
CFR  Part  50.34(a)(1),  50.72(b)(2)(iii),  and 
50.73(a)(2)(v)l 

Criterion  n.A.3  has  been  revised  to 
include  a  reference  to  5  times  the  dose 
limits  in  10  CFR  Pfirt  50,  Appendix  A. 
GDC  19.  This  reference  adds  control 
room  habitability  reporting 
requirements  consistent  with  the  AO 
overexposure  reporting  requirements 
established  in  Criterion  I.A.1.  "For  All 
Licensees." 

B.  Design  or  Safety  Analysis 
Deficiency.  Personnel  Error,  or 
Procedural  or  Administrative 
Inadequacy: 

Criterion  n.B.l:  No  change  to  this 
criterion. 

Criterion  n.B.2:  Personnel  error  or 
procedural  deficiencies  that  result  in 
loss  of  plant  capability  to  perform 
essential  safety  functions  such  that  a 
release  of  radioactive  materials,  which 


could  result  in  exceeding  the  dose  limits 
of  10  CFR  Part  100  or  5  times  the  dose 
limits  of  10  CFR  Part  50.  Appendix  A. 
CDC  19,  could  occiu-  from  a  postulated 
transient  or  accident  (e.g..  loss  of 
emergency  core  cooling  system,  loss  of 
control  rod  system).  (10  CFR  50.34(a)(1) 

and  50.73(b)(2)(ii)a)] 

Criterion  II.B.2  has  been  revised  to 
include  a  reference  to  5  times  the  dose 
limits  in  10  CFR  Part  50,  Appendix  A, 
GDC  19.  This  reference  adds  control 
room  habitability  reporting 
requirements  consistent  with  the  AO 
overexposure  reporting  requirements 
established  in  Criterion  Ij\.l,  "For  All 
Licensees." 

in.  For  Fuel  Cycle  Licensees 

Criterion  UI.l:  A  required  plant 
shutdown  as  a  result  of  violating  a 
license  condition  safety  limit.  (10  CFR 
50.36(c)l 

Criterion  III.l  has  been  revised  to 
more  appropriately  reference  all  license 
conditions  rather  than  just  TS. 

Criterion  III.2:  No  change  to  this 
criterion. 

Criterion  III.3:  No  change  to  this 
criterion. 

IV.  For  Medical  Licensees 

The  criterion  for  AO  reporting  of 
medical  misadministrations  to  patients 
intended  to  receive  a  diagnostic  or 
therapeutic  exposure  has  been  revised 
as  follows: 

A  medical  misadministration  that: 

(a)  results  in  a  dose  that  is  (1)  equal 
to  or  greater  than  1  gray  (Gy)  (100  rads) 
to  a  major  portion  of  the  bone  marrow, 
to  the  lens  of  the  eye.  or  to  the  gonads, 
or  (2)  equal  to  or  greater  than  10  Gy 
(1000  rads)  to  any  other  organ;  and 

(b)  represents  either  (1)  a  dose  or 
dosage  that  is  at  least  50  percent  greater 
than  that  prescribed  in  a  written 
directive  or  (2)  a  prescribed  dose  or 
dosage  that  (i)  is  the  wrong 
radiopharmaceutical,  or  (ii)  is  delivered 
by  the  wrong  route  of  administration,  or 
(iii)  is  delivered  to  the  wrong  treatment 
site,  or  (iv)  is  delivered  by  the  wrong 
treatment  mode,  or  (v)  is  from  a  leeiking 
source(s).  [10  CFR  Part  35,  International 
Council  on  Radiation  Protection  (ICRP) 
41,  and  NCRP  Commentary  No.  7] 

Medical  uses  of  radiation  result  in 
diagnostic  or  therapeutic  exposures  for 
the  purpose  of  diagnosing  or  treating  a 
disease,  alleviating  pain,  and/or 
minimizing  the  spread  of  disease.  With 
this  in  mind,  the  AO  reporting  criterion 
has  been  revised  to  provide  a  simpler 
method  for  evaluating  medical 
misadministrations,  and  to  assure  that 
only  those  events  determined  to  be 
significant  from  the  standpoint  of  public 
health  and  safety  are  reported.  The 


threshold  doses  that  were  selected  are 
sufficiently  below  the  thresholds  for 
deterministic  effects  recognizing  the 
normal  treatment  practice  of  collimation 
and  fractionation  of  doses,  where  one 
would  expect  to  see  permanent  organ 
and  tissue  damage  for  most 
radiosensitive  organs  in  a  typical  aduh, 
and  provide  a  margin  of  error  to  identify 
the  potential  for  harm. 

Doses  used  for  diagnostic  purposes 
are  relatively  small  and  result  in  limited  , 
risk  of  adverse  health  effects.  However, 
the  risk,  albeit  small,  that  exists  for 
selected  diagnostic  procedures  has  been 
considered  during  the  selection  of  the 
reporting  thresholds  for  the  revised 
criterion. 

Doses  used  for  therapeutic  purposes 
in  treating  cancer  customarily  approach 
or  exceed  the  tolerance  of  normal  tissue. 
Therefore,  because  therapeutic  radiation 
doses  are  intended  to  kill  cells,  harmful 
side-effects  might  be  expected  from  the 
radiation  dose  prescribed.  The 
difference  between  the  intended  and 
most  misadministered  doses  has  little 
added  effect  on  long-term  risk  such  as 
cancer.  The  demonstrated  benefits  from 
the  use  of  byproduct  materials  in 
medical  applications  and  the  long-term 
and/or  short-term  consequences  as  a 
result  of  a  medical  misadministration, 
were  considered  in  developing  the 
revised  criterion. 

The  criterion  for  medical  licensees 
has  been  revised  to  consider  dose  limits 
that  are  applicable  to  teletherapy, 
brachytherapy.  gamma  stereotactic 
radiosurgery,  radiopharmaceutical 
therapy,  and  sodium  iodide  and 
diagnostic  misadministrations.  A 
medical  misadministration  (as  defined 
by  10  CFR  35.2)  involving  the  wrong 
individual  will  be  considered  for 
reporting  as  an  AO  under  the  revised 
criteria  for  unintended  exposure 
(criteria  I.A.1  £md  I.A.2)  because  it 
involves  an  individual  who  did  not  give 
prior  consent  to  being  exposed,  and  who 
is  not  expected  to  receive  any  benefit 
from  an  exposure  to  radiation.  However, 
an  administration  to  the  wrong 
individual  must  meet  the  requirements 
for  a  medical  misadministration  as 
specified  in  10  CFR  35.2  before  being 
considered  for  reporting  as  an  AO. 

(a)  The  threshold  dose  of  1  Gy  (100 
rads)  for  bone  marrow,  lens  of  the  eye. 
or  gonads  is  based  on  the  following: 

•  It  is  below  the  threshold  (1.5  Gy 
(150  rads])  for  bone  marrow  mortality 
with  minimum  medical  care.  [NCRP 
Commentary  No.  7] 

•  It  is  equal  to  the  threshold  where 
cataracts  begin  to  form.  (NCRP 
Commentary  No.  7] 

•  It  is  below  the  initial  threshold  (3 
Gy  [300  rads])  where  permanent  sterility 


may  be  seen  from  a  single  exposure. 
[NCRP  Commentary  No.  7] 

(b)  The  reporting  threshold  of  10  Gy 
(1000  rads)  selected  for  all  organs  other 
than  bone  marrow,  lens  of  the  eye,  and 
gonads,  is  based  on  the  following: 

•  It  is  below  the  threshold  doses  at 
which  one  would  expect  to  see 
permanent  organ  or  tissue  damage  from 
normal  treatment  practices  for  most 
radiosensitive  organs  in  adults.  [NCRP 
Commentary  No.  7] 

•  It  provides  a  margin  of  safety  for 
errors  in  established  threshold  doses  for 
most  radiosensitive  organs  in  adults. 

•  It  is  at  the  estimated  threshold  dose 
for  some  clinically  detrimental 
deterministic  effects  from 
conventionally  fractionated  therapeutic 
irradiation  that  can  result  in  permanent 
adverse  health  effects  in  1  to  5  percent 
of  the  patients  treated.  The  permanent 
effects  seen  at  this  threshold  dose 
include  the  absence  of  development  and 
arrested  growth  in  the  breast  and 
cartilage  of  children,  respectively. 
[NCRP  Commentary  No.  7] 

These  values  are  oased  on  the 
minimal  normal  tissue  tolerance  dose, 
which  is  defined  as  the  dose  to  which 
a  given  population  of  patients  is 
exposed,  under  a  standard  set  of 
treatment  conditions,  resulting  in  no 
more  than  a  5-percent  severe 
complication  rate  within  5  years  after 
treatment.  These  threshold  doses  apply 
to  conditions  of  irradiation  relevant  to 
radiotherapy,  that  is,  doses  of 
conventionally  fractionated  "x"  or 
gamma  radiation  that  must  be  delivered 
to  tissue  to  cause  a  serious  deterministic 
effect.  In  addition,  these  thresholds 
allow  for  a  higher  dose  to  be  delivered 
differentially  to  the  tumor.  [ICRP  41, 
and  NCRP  Commentary  No.  7] 

V.  Guidelines  for  "Other  Events  of 
Interest" 

The  Commission  may  determine  that 
events  other  than  AOs  may  be  of  interest 
to  Congress  and  the  public  and  therefore 
should  be  included  in  an  Appendix  to 
the  AO  report  as  "Other  Events  of 
Interest".  The  guidelines  for  "Other 
Events  of  Interest"  have  been  revised  to 
include  events  that  may  be  perceived  by 
the  public  to  be  of  health  and  safety 
significance  and  involve  substantial 
regulatory'  response,  but  do  not 
otherwise  meet  the  AO  criteria.  An 
example  is  an  event  where  upon  final 
evaluation  by  an  NRC  Incident 
Investigation  Team,  or  an  Agreement 
State  equivalent  response,  a 
determination  is  made  that  such  event 
does  not  meet  the  criteria  for  an 
abnormal  occurrence. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  Januar>'  1996. 


For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyie, 
Secretary  of  the  Commission. 
[FR  Doc.  96-283  Filed  l-»-96:  8:45  am) 

BILUNG  CODE  7590-01-P 

pocket  Nos.  50-237  and  50-249] 

Commonwealth  Edison  Company; 
Dresden  Nuclear  Power  Station,  Units 
2  and  3  Environntental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-19  and  DPR-25,  issued  to 
Commonwealth  Edison  Company 
(ComEd,  the  licensee),  for  operation  of 
the  Dresden  Nuclear  Power  Station, 
Units  2  and  3,  located  in  Grundy 
County,  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
November  20,  1995,  for  an  exemption 
from  certain  requirements  of  10  CFR 
73.55,  "Requirements  for  Physical 
Protection  of  Licensed  Activities  in 
Nuclear  Power  Reactors  Against 
Radiological  Sabotage."  The  requested 
exemption  would  allow  the 
implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
in  conjunction  with  photograph 
identification  badges  and  would  allow 
the  badges  to  be  taken  off  site. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55(a),  the 
licensee  is  required  to  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

In  10  CFR  73.55(d),  "Access 
Requirements,"  it  specifies  in  part  that 
"The  licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  In  10  CFR  73.55(d)(5), 
it  specifies  in  part  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  further  indicates  that 
an  individual  not  employed  by  the 
licensee  (e.g..  contractors)  may  be 
authorized  access  to  protected  areas 
without  an  escort  provided  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area." 

Currently,  unescorted  access  for  both 
employee  and  contractor  personnel  into 
the  Dresden  Station,  Units  2  and  3,  is 
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controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  areas  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  The  picture 
badges  are  issued,  stored,  and  retrieved 
at  the  entrance/exit  location  to  the 
protected  area.  In  accordance  with  10 
CFR  73.55(d)(5).  contractor  personnel 
are  not  allowed  to  take  their  pictiu^ 
badges  off  site.  In  addition,  in 
accordance  with  the  plant's  physical 
security  plan,  the  licensee's  employees 
are  also  not  allowed  to  take  their  picture 
badges  off  site.  The  licensee  proposes  to 
implement  an  alterative  unescorted 
access  control  system  which  would 
eliminate  the  need  to  issue  and  retrieve 

[licture  badges  at  the  entrance/exit 
ocation  to  the  protected  area.  The 
proposal  would  also  allow  contractors 
who  have  unescorted  access  to  keep 
their  picture  badges  in  their  possession 
when  departing  the  Dresden  site.  In 
addition,  the  site  security  plans  will  be 
revised  to  allow  implementation  of  the 
hand  geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Dresden  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  exemption 
would  not  increase  the  probability  or 
consequences  of  accidents  previously 
analyziad  and  would  not  affect  facility 
radiation  levels  or  facility  radiological 
effluents.  Under  the  proposed  system, 
all  individuals  with  authorized 
unescorted  access  will  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system  in  addition  to  their 
picture  badges.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badges  to  gain  access  into  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed. 

All  other  access  process,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  The 
proposed  system  is  only  for  individuals 
with  authorized  unescorted  access  and 
will  not  be  used  for  individuals 
requiring  escorts. 


The  underlying  purpose  for  requiring 
that  individuals  not  employed  by  the 
licensee  must  receive  and  return  their 
picture  badges  at  the  entrance/exit  is  to 
provide  reasonable  assurance  that  the 
access  badges  could  not  be 
compromised  or  stolen  with  a  resulting 
risk  that  an  unauthorized  individual 
could  potentially  enter  the  protected 
area.  Although  the  proposed  exemption 
will  allow  individuals  to  take  their 
picture  badges  off  site,  the  proposed 
measures  require  not  only  that  the 
picture  badge  be  provided  for  access  to 
the  protected  area,  but  also  that 
verification  of  the  hand  geometry 
registered  with  the  badge  be  performed 
as  discussed  above.  Thus,  the  proposed 
system  provides  an  identity  verification 
process  that  is  equivalent  to  the  existing 
process. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
a^ect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  proposed  action  would  be  to  deny 
the  requested  action.  Denial  of  the 
requested  action  would  not  significantly 
enhance  the  environment  in  that  the 
proposed  action  will  result  in  a  process 
that  is  equivalent  to  the  existing 
identification  verification  process. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Nuclear 
Regulatory  Commission's  Final 
Environmental  Statement  dated 
November  1973,  related  to  the  operation 
of  the  Dresden  Nuclear  Power  Station. 
Units  2  and  3. 


Agencies  and  Persons  Consulted: 

In  accordance  with  its  stated  policy, 
on  January    ,  1996.  the  NRC  staff 
consulted  with  the  Illinois  State  official, 
Mr,  Frank  Nizioiek,  Head,  Reactor 
Safety  Section,  Division  of  Engineering, 
Illinois  Department  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Conunission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  20,  1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60451. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Ck>mmission. 
George  F.  Dick  Jr.. 

Acting  Director,  Project  Directorate  ni-2. 
Division  of  Reactor  Projects — III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  96-284  Filed  l-«-96;  8:45  am) 
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[Docket  No.  70-^20] 

United  Nuclear  Corporation — Wood 
River  Junction  Site;  Closing  of  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
the  United  Nuclear  Corporation  (UNC) 
Wood  River  Junction  site  located  at  the 
Cross  Mill  Public  Library,  Charlestown, 
Rhode  Island.  This  LPDR  is  no  longer 
needed  and  will  close  effective  February 
2,  1996. 

The  Cross  Mill  Public  Library  has 
been  the  LPDR  for  the  Wood  River 
Junction  site  since  September  1980 
when  it  was  established  for  the 
licensee's  proposed  decommissioning. 
Since  that  time  the  LPDR  has  remained 
operational  maintaining  documents  on 
the  termination  of  the  UNC  License  No. 
SNM-777.  On  October  12, 1995.  the 
NRC  terminated  the  license  and  released 
the  UNC  Wood  River  Junction  site  for 
unrestricted  use.  Therefore,  effective 
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February  2, 1996,  the  LPDR  will  be 
closed. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  January,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Carlton  Kammerer, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 
[FR  Doc.  96-285  Filed  1-8-96:  8:45  ami 

BILLING  COOE  7590-01-P 

[Docket  No.  50-245] 

Northeast  Utilities — Mi'stone  Nuclear 
Powp'  S^3?  on.  Unit  1;  Issuance  ct 
Directc-  s  Decision  Under  10  CFR 
2.206 

In  notice  document  95-31255 
beginning  on  page  66807,  in  the  issue  of 
Tuesday,  December  26,  1995,  the 
complete  text  of  the  "Director's  Decision 
Pursuant  to  10  CFR  2.206"  (DD-95-23) 
was  hot  included.  The  complete  text 
follows  this  correction  notice. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Andersen, 
Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

I.  Introduction 

On  January  8,  1995,  Mr.  Anthony  J. 
Ross  (Petitioner)  filed  a  Petition  with 
the  Executive  Director  for  Operations  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  10  CFR 
2.206.  In  the  Petition,  the  Petitioner 
raised  concerns  regarding  the  site 
paging  and  site  siren  evacuation  alarm 
system  in  the  Millstone  Nuclear  Power 
Station,  Unit  1  maintenance  shop. 

The  Petitioner  alleged  that  on 
numerous  occasions  since  January  1994, 
his  department  manager  had  instructed 
the  Petitioner's  coworkers  to  shut  off  or 
turn  down  the  volume  on  the  site  paging 
and  site  siren  evacuation  alarm  system 
in  the  Millstone  Unit  1  maintenance 
shop,  and  the  Petitioner's  first-line 
supervisor  and  coworker  had  complied 
with  this  request  in  violation  of 
Technical  Specification  (TS)  6.8.1  and 
NUREG-0654.  The  Petitioner  requested 
that  the  NRC  impose  at  least  three 
sanctions  against  his  department 
manager,  and  impose  sanctions  against 
the  Petitioner's  coworker  and 
maintenance  first-line  supervisor  for 
engaging  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5. 

On  February  23,  1995, 1  informed  the 
Petitioner  that  the  Petition  had  been 
referred  to  me  pursuant  to  10  CFR  2.206 
of  the  Commission's  regulations.  I  also 


informed  the  Petitioner  that  the  NRC 
would  take  appropriate  action  within  a 
reasonable  time  regarding  the  specific 
concerns  raised  in  the  Petition.  On  the 
basis  of  a  review  of  the  issues  raised  by 
the  Petitioner  as  discussed  below,  I  have 
concluded  that  no  substantial  health 
and  safety  issues  have  been  raised  that 
would  warrant  the  action  requested  by 
the  Petitioner. 

II.  Discussion 

In  the  Petition,  the  Petitioner  raised  a 
concern  that  on  numerous  occasions 
since  January  1994,  his  department 
manager  had  instructed  the  Petitioner's 
coworkers  to  shut  off  or  turn  down  the 
volume  on  the  site  paging  and  site  siren 
evacuation  alarm  system  in  the 
Millstone  Unit  1  maintenance  shop,  and 
the  Petitioner's  first-line  supervisor  and 
coworker  had  complied  widi  this 
request  in  violation  of  TS  6.8.1  and 
NUREG-0654. 

Licensees  for  nuclear  power  plants  are 
required  to  have  emergency  plans  that 
meet  the  standards  of  10  CFR  50.47(b) 
and  the  requirements  of  10  CFR  Part  50, 
Appendix  E.  Under  10  CFR  50.47(b)(8), 
adequate  emergency  facilities  and 
equipment  to  support  the  emergency 
response  must  be  provided  and 
maintained.  Appendix  E  of  Part  50 
establishes  minimum  requirements  for 
emergency  plans  for  use  in  attaining  an 
acceptable  state  of  emergency 
preparedness.  Section  rV.E.9,  in  part, 
requires  at  least  one  onsite 
communications  system. 

NUREG-0654.  "Criteria  for 
Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans 
and  Preparedness  in  Support  of  Nuclear 
Power  Plants,"  provides  guidance  for 
developing  radiological  emergency 
plans  and  improving  emergency 
preparedness.  Section  II.F.l.e  states  that 
each  emergency  plan  shall  include 
provisions  for  alerting  or  activating 
emergency  personnel  in  each  response 
organization.  Section  II.J.l  states  that 
each  licensee  shall  establish  the  means 
and  time  required  to  warn  or  advise 
onsite  individuals  and  individuals  who 
may  be  in  areas  controlled  by  the 
licensee.  Technical  Specification  6.8.1. 
in  part,  requires  that  procedures  be 
established,  implemented,  and 
maintained  covering  emergency  plan 
implementation. 

"The  topic  of  this  Petition  was  one  of 
the  maintenance-related  issues  the  NRC 
staff  raised  to  Northeast  Nuclear  Energy 
Company  (NNECO),  licensee  for 
Millstone  Unit  1,  in  letters  dated 
December  5  and  28,  1994.  In  those 
letters,  the  NRC  staff  requested  NNECO 
to  review  the  issues  and  submit  a 
written  response.  Specifically,  the  NRC 


requested  NNECO  to  review  the 
following:  (1)  That  NNECO  management 
had  shut  off  the  site  paging  and  site 
siren  evacuation  alarm  system  or 
directed  workers  to  shut  off  the  system 
in  the  Unit  1  maintenance  shop  during 
morning  meetings,  (2)  that  on  several 
occasions  the  system  was  not  turned 
back  on  for  hours,  and  (3)  that  the  on/ 
off  switches  for  the  speakers  in  question 
had  been  installed  without  a  work 
order. 

The  licensee's  investigation  into  this 
matter,  which  was  described  in  its 
January  26,  1995,  response  to  the  NRC 
request,  confirmed  that  the  site  paging 
and  site  siren  evacuation  alarm  system 
had  been  routinely  turned  off  at  one  of 
the  two  speakers  located  in  the 
Millstone  Unit  1  maintenance  shop  area 
during  meetings,  and  that  this  practice 
was  not  consistent  with  Emergency 
Preparedness  Department  guidance  and 
NUREG-0654.'  However.  NNECO 
management  stated  that  it  was  confident 
that  personnel  could  still  hear  the  other 
speaker.  This  configuration  was  also 
tested  during  a  special  test  conducted 
by  NNECO.  The  results  of  the  test 
verified  that  one  of  the  two  speakers  had 
sufficient  capacity  to  support  event 
notification  in  the  maintenance  shop 
area.  Since  the  single  speaker  could  be 
heard,  personnel  in  the  maintenance 
area  would  be  alerted  if  an  emergency 
existed.  NNECO's  investigation  also 
concluded  that  the  on/off  switches  were 
installed  without  a  work  order  in  1973 
consistent  with  work  performance 
processes  at  that  time. 

NNECO's  corrective  actions  to  address 
this  concern  included  prohibiting  the 
use  of  any  switch  that  disables  any 
feature  of  the  site  paging  and  site  siren 
evacuation  alarm  system,  removing  the 
two  speaker  switches,  and  performing  a 
walkdown  of  all  other  system  speakers 
to  verify  that  no  other  similar  switches 
existed  in  the  system. 

The  NRC  conducted  a  special  safety 
inspection  ft-om  May  1 5  through  June 
23,  1995,  at  the  Millstone  station. 
During  this  inspection,  the  staff 
reviewed  a  number  of  the  concerns,  the 
topic  of  this  Petition  being  one  of  them, 
and  issued  the  findings  in  Inspection 
Report  (IR)  50-245/95-22.  50-336/95- 


'  NUREG-0654.  paragraph  J.l.  states  that  each 
licensee  shall  establish  the  means  and  time  required 
to  warn  or  advise  onsite  individuals  and 
individuals  who  may  be  in  areas  controlled  by  the 
licensee.  Emergency  Preparedness  Department 
guidance  (Emergency  Plan  Administrative 
Procedure  [EPAPl  1.15).  at  the  time,  required  that 
the  unit  services  director  monitor  and  maintain 
emergency  preparedness  facilities  and  equipment. 
In  Attachment  2  of  EPAP  1.15.  the  Unit  1  public 
announcement  speakers  and  evacuation  alarm  were 
included  as  emergency  preparedness  equipment. 
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22.  50-423/95-22  (95-22).  dated  July 
21. 1995. 

The  NRC  inspector  reviewed  the 
results  of  the  monthly  page  and  siren 
tests,  which  were  done  in  accordance 
with  Procedure  C-OP-605.  and  the 
separate  test  conducted  in  the  Millstone 
Unit  1  maintenance  shop  area.  The 
review  of  the  last  two  monthly  tests 
showed  that  the  site  alarm  was  audible 
over  ambient  noise  in  all  the  tested 
areas.  The  review  of  the  separate 
Millstone  Unit  1  maintenance  shop  test 
showed  that  either  switch,  when  in  the 
off  position,  would  not  disable  the 
system  and  that  with  one  of  the  speakers 
turned  off.  the  other  speaker  had 
sufficient  capacity  to  support  event 
notification. 

Emergency  Preparedness  Department 
guidance  (EPAP  1.15)  required  that 
emergency  preparedness  equipment  be 
maintained.  The  purpose  of  the 
guidance,  as  it  related  to  the  speakers, 
was  to  warn  or  advise  onsite 
individuals.  Since  the  single  speaker 
could  still  be  heard,  the  Petitioner's 
department  manager  stated  in  a  meeting 
with  the  NRC  inspectors  that  he 
believed  the  Emergency  Preparedness 
Department  guidance  was  still  being 
met.  Therefore,  the  Petitioner  has  not 
supported  his  assertion  that  the 
department  manager  and.  indirectly,  his 
first-line  suf)ervisor  and  coworker, 
deliberately  violated  Millstone 
procedures  or  technical  specifications, 
10  CFR  50.47(b),  or  10  CFR  Part  50. 
Appendix  E,  or  failed  to  meet  the 
guidance  in  NUREG-0654. 

The  inspector  reviewed  NNECO's 
corrective  actions  and  confirmed  that  a 
work  order  had  been  processed  to 
disconnect  and  remove  the  cutoff 
switches  and  that  this  work  was 
completed.  The  inspector  reviewed 
several  Millstone  site  daily  news  articles 
("To  the  Point")  that  reinforced  the 
message  of  not  adjusting  speaker 
volume.  The  articles  clearly  stated  that 
management  expectations  and 
emergency  prepiu^dness  guidance  were 
that  personnel  were  not  to  tamper  with 
emergency  preparedness  equipment. 
The  inspector  also  discussed  the  results 
of  a  walkdown  of  the  entire  system  with 
a  licensee  representative.  The 
representative  stated  that  one  additional 
speaker  onJoU  switch  had  been  found  in 
the  Unit  3  instrumentation  and  controls 
area.  This  speaker's  on/off  switch  was 
subsequently  removed. 

NNECO's  investigation  had  also 
concluded  that  the  switches  were 
installed  in  1973  without  the  use  of  a 
work  order.  The  work  control  process 
has  been  enhanced  significantly  at 
Millstone  Unit  1  since  1973.  Performing 
modifications  to  equipment  Important 


to  safety,  such  as  the  site  pagmg  and  site 
alarm  siren  evacuation  system,  would 
now  require  engineering  and  operations 
department  review.  It  would  also 
require  consideration  of  relevant 
regulatory  requirements.  During  these 
reviews  it  would  be  expected  that 
modifications  of  this  type  (i.e..  done 
without  such  a  work  order)  would  be 
rejected  and  not  implemented.  The  NRC 
inspector  concluded  that  NNECO's 
current  work  control  practices  would 
require  an  automated  work  order  for  this 
type  of  modification  and  that  these 
switches  could  not  have  been  installed 
without  such  a  work  order  under  the 
cxirrent  work  control  procedures. 
Therefore,  since  a  work  order  for  this 
modification  was  not  required  in  1973, 
no  enforcement  action  is  warranted. 

The  NRC  inspector  concluded  in  the 
Inspection  Report  that  turning  off  the 
site  paging  and  site  siren  evacuation 
alarm  system  speaker  was  in  violation  of 
the  licensee's  emergency  preparedness 
plan  (and  thus  a  violation  of  TS  6.8.1) 
and  not  in  conformance  with  the 
guidance  in  NUREG-0654.  Therefore, 
this  issue,  and  three  others  were 
collectively  cited  as  a  Severity  Level  IV 
violation. 2  However,  the  Inspection 
Report  stated  that  since  the  operators  in 
the  maintenance  shop  were  still  able  to 
hear  information  provided  by  the  other 
speaker  in  the  maintenance  area,  this 
event  was  of  low  safety  significance  and 
that  it  appeared  NNECO  had  taken 
effective  corrective  action  to  correct  the 
problem. 

The  NRC  staff  has  concluded  that  the 
enforcement  action  already  taken  is 
sufficient  in  this  case  and.  therefore,  no 
additional  enforcement  action  is 
warranted.  The  NRC  staff  has  also 
concluded  that  although  the  Petitioner's 
department  manager  turned  off  or  had 
the  Petitioner's  coworkers  turn  off  one 
of  the  speakers,  the  Petitioner  has  not 
supported  his  assertion  that  his 
department  manager  and  coworkers 
deliberately  violated  NRC  regulations  or 
the  Millstone  Unit  1  operating  license 
and,  thereby,  violated  the  provisions  of 
10  CFR  50.5. 

in.  Conclusion 

The  institution  of  proceedings 
pursuant  to  10  CFR  2.206  is  appropriate 
only  if^ubstantial  health  and  safety 
issues  have  been  raised.  See 
Consolidated  Edison  Co.  of  New  York 


'  The  three  other  issues  involved  violations  of 
Millstone  Procedure  ACP-QA-4.02B.  "Receipt. 
Control  and  Identirication  of  QA  Material,"  ACP- 
QA-4.01A.  "System  and  Component 
Housekeeping."  and  DC-1.  "Administration  of 
Millstone  Procedures  and  Forms."  (?»JRC  Inspection 
Report  50-245/95-22.  50-336/95-22.  50-423/95- 
22.  datedluly  21.  1995) 


(Indian  Point  Units  1,  2,  and  3)  CLI-75- 
8,  2  NRC  173,  175  (1975)  and 
Washington  Public  Power  Supply 
System  (WPPSS  Nuclear  Project  No.  2). 
DD-84-7  19  NRC  899.  924  (1984).  This 
is  the  standard  that  has  been  applied  to 
the  concerns  raised  by  the  Petitioner  to 
determine  whether  the  action  requested 
by  the  Petitioner,  or  other  enforcement 
action,  is  warranted. 

On  the  basis  of  the  above  assessment, 
I  have  concluded  that  no  substantial 
health  and  safety  issues  have  been 
raised  regarding  Millstone  Nuclear 
Power  Station,  Unit  1,  that  would 
require  initiation  of  additional 
enforcement  action  as  requested  by  the 
Petitioner. 

The  NRC  has  taken  appropriate 
enforcement  action  for  the  events 
referenced  in  the  Petition.  The 
Petitioner's  request  for  additional  action 
is  denied.  As  provided  in  10  CFR 
2.206(c),  a  copy  of  this  Decision  will  be 
filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review.  This  Decision  will  constitute  the 
final  action  of  the  Commission  25  days 
after  issuance  unless  the  Commission, 
on  its  own  motion,  institutes  review  of 
the  Decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  96-286  Filed  l-«-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-36668  ;  File  No.  SR-BSE- 
95-161 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Inc.  Relating  to  its 
Specialist  Performance  Evaluation 
Program 

lanuary  22,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
14,  1995,  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


UMI 


been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatn!\  i  irg.mi/diion  ^ 

'^t,^ti•fT^l•r•'  nt  'hr  !  pt'Tis  ot  Subslanrp  of 
the  t'ropuboU  Rule  Lhange 

The  BSE  seeks  a  twelve-month 
extension  of  its  Specialist  Performance 
Evaluation  Program  ("SPEP").^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Ra'sis  fnr  thp  Prnpospci  Riiif 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  oi^anization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  incorporate  certain 
objective  measures  into  the  Exchange's 
SPEP.  The  evaluation  program,  using 
the  BEACON  system,*  looks  at  all 


^The  SEC  initially  approved  the  BSE's  SPEP  pilot 
program  in  Securities  Exchange  Act  Release  No. 
22993  (March  10,  1986),  51  FR  8298  (March  14, 
1986)  (File  No.  SR-BSE-84-04).  The  SEC 
subsequently  extended  the  pilot  program  in 
Securities  Exchange  Act  Release  Nos.  26162 
(October  6. 1988),  53  FR  40301  (October  14,  1988) 
(File  No.  SR-BSE-87-06);  27656  (January  30,  1990). 
55  FR  4296  (February  7.  1990)  (File  No.  SR-BSE- 
90-01);  28919  (February  26,  1991),  56  FR  9990 
(March  8,  1991)  (File  No.  SR-BSE-91-01);  and 
30401  (February  24.  1992),  57  FR  7413  (March  2, 

1992)  (File  No.  SR-BSE-92-01).  The  BSE  was 
permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(February  19. 1993),  58  FR  11647  (February  26. 

1993)  (File  No.  SR-BSE-92-04)  ("February  1993 
Approval  Order"),  at  which  point  the  initial  pilot 
program  ceased  to  exist  as  a  separate  program.  The 
current  pilot  program  was  subsequently  extended  in 
Securities  Exchange  Act  Release  Nos.  33341 
(December  15.  1993),  58  FR  67875  (December  22, 
1993)  ("December  1993  Approval  Order");  and 
35187  (December  30,  1994),  60  FR  2406  (January  9, 
1995).  SEC  approval  of  the  current  pilot  program 
expires  on  December  31.  1995. 

*  BEACON  is  the  BSE's  automated  order-routing 
and  execution  system.  BEACON  provides  a 
guarantee  of  execution  for  market  and  marketable 
limit  orders  up  to  and  including  1.299  shares.  In 
addition,  BEACON  can  be  used  to  transmit  orders 
not  subject  to  automatic  execution  See  BSE  Rules. 
Ch.  XXXin.  11 2654-55. 


incoming  orders  routed  to  a  specialist 
for  execution.  A  record  of  all  action  on 
these  orders  is  accumulated  in  a 
separate  file  from  which  four 
calculations  are  run. 

Selection  criteria  for  eligible  orders 
include  regulator  buy  and  sell  market 
and  marketable  limit  orders  only. 
Orders  marked  buy  minus  or  sell  plus 
are  excluded,  as  are  crosses  and  all 
orders  with  qualifiers  (e.g.,  market-on- 
close,  stop,  stop  limit,  all  or  none,  etc.). 
The  order  entry  date  must  equal  the 
order  execution  date. 

For  each  of  the  measures,  including 
the  Specialist  Performance  Evaluation 
Questionnaire,  a  10  point  scale  will  be 
applied  to  a  range  of  scores.  Based  on 
the  raw  score  for  each  measure,  the 
respective  specialist  will  receive  an 
associated  score  between  one  and  10 
points,  which  will  be  weighted  as 
indicated  for  each  measure. 

The  first  measure  is  turnaround  Time, 
which  calculates  the  average  number  of 
seconds  for  all  eligible  orders  based  on 
the  number  of  seconds  between  the 
receipt  of  a  guaranteed  market  or 
marketable  limit  order  in  BEACON  {i.e., 
for  1299  shares  or  less)  and  the 
execution,  partial  execution,  stopping  or 
cancellation  of  the  order.  An  order  that 
is  moved  from  the  auto-ex  screen  to  the 
manual  screen  will  accumulate  time 
until  executed,  partially  executed, 
stopped  or  cancelled.  This  calculation 
will  not  be  in  effect  until  the  individual 
stock  has  opened  on  the  primary 
market.  Certain  situations,  such  as 
trading  halts  and  periods  where  the 
BEACON  system  is  off  auto-ex 
floorwide,  will  result  in  blocks  of  time 
being  excluded  from  the  calculation.  A 
specialist  who  averaged  a  raw  score  of 
25  seconds  will  receive  seven  points  as 
it  falls  in  the  21  to  25  second  range.  This 
calculation  will  comprise  15%  of  the 
overall  evaluation  program. 

Turnaround  Time 


Time  in  seconds 

Points 

1-10 

10 

11-15  

9 

16-20  

8 

21-25  

7 

26-30  

6 

31-35  

5 

36-40 

4 

41-45 

3 

45-50  

2 

51  and  up 

1 

The  second  measure  is  Holding 
Orders  Without  Action,  which  measures 
the  number  of  market  and  marketable 


limit  orders  (all  sizes  included) »  that 
are  held  without  action  for  greater  than 
25  seconds.  As  in  the  Turnaround  Time 
calculation,  a  stop,  cancellation, 
execution  or  partial  execution  stopsthe 
clock.  The  same  exclusions  which  apply 
in  the  Turnaround  Time  calculation  also 
apply  here.^  Thus,  if  a  specialist 
receives  a  total  of  100  market  and 
marketable  limit  orders  and  holds  10  of 
them  for  more  than  25  seconds,  his  or 
her  raw  score  of  10%  would  receive 
nine  points  as  it  falls  in  the  six  to  10 
percent  range.  This  calculation  will 
comprise  15%  of  the  overall  evaluation 
program. 

Holding  Orders  Without  Action 


Percentage  of  orders 

Points 

0-6 

10 

6-10 - 

1 1-15  

9 
8 

1 6-20  

7 

21-25  

6 

26-30  

5 

31-35  

4 

36-40  

3 

41 -45  

2 

46  and  up  

1 

The  third  measure  is  Trading  Between 
the  Quote,  which  measures  the  number 
of  market  and  marketable  limit  orders 
that  are  executed  between  the  best 
consolidated  bid  and  offer  where  the 
spread  is  greater  than  Vath.  Thus,  if  a 
specialist  receives  10  market  and 
marketable  limit  orders  where  the 
spread  between  the  best  consolidated 
bid  and  offer  is  greater  than  Veth,  and 
such  specialist  executes  five  of  the 
orders  between  the  bid  and  offer,  his  or 
her  raw  score  would  be  50%  and  would 
receive  nine  poiijts  as  it  falls  in  the  46 
to  50  percent  range.  This  calculation 
will  comprise  25%  of  the  overall 
evaluation  program. 

Trading  Between  the  Quote 


Percentage  of  orders 

51  and  up 

46-50  

41-45 

36-40 

31-35  

26-30  

21-25  


Points 


10 
9 
8 

7 
6 
5 
4 


'  Unlike  Turnaround  Time,  Holding  Orders 
Without  Action  is  not  limited  to  those  orders 
guaranteed  automatic  execution  through  BEACON. 

^The  Holding  Orders  Without  Action  calculation 
will  not  be  in  effect  until  the  individual  stock  has 
opened  on  the  primary  market.  In  addition,  certain 
situations,  such  as  trading  halts  and  periods  where 
the  BEACON  system  is  off  auto-ex  floorwide,  will 
result  in  blocks  of  time  being  excluded  from  the 
Holding  Orders  Without  Action  calculation.  See 
December  1993  Approval  Order. 


Traong  Between  the  Quoif 
Continued 
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P6(C6nlaQ6  ol  ontofs 


16-20  

11-15  

0-10 


Poinls 


3 
2 

1 


The  fourth  measure  is  Executions  in 
Size  Greater  than  BBO,  which  measures 
the  number  of  market  and  maricetable 
limit  orders  which  exceed  the  BBO  size 
and  are  executed  in  size  larger  than  the 
BBO  size.  Thus,  if  a  s(>ecialist  receives 
a  total  of  10  market  and  marketable  limit 
orders  which  exceed  the  BBO  size  and 
executes  nine  of  the  orders  in  size  larger 
than  the  BBO  size,  his  or  her  raw  score 
would  be  90%  and  would  receive  eight 
points  as  it  falls  in  the  86  to  90  percent 
range.  This  calculation  will  comprise 
25%  of  the  overall  evaluation  program. 

Executions  in  Size  Greater  Than 
BBO 


Percentage 

ofofden 

PonKs 

96-100  

10 

91-96  

86-90 



9 
8 

81-86 

7 

76-80  

71-75  

66-70  

61-65 

•••••••*•»  «■*••«>■•• 

6 
5 
4 
3 

56-60           

2 

56  and  below 

1 

In  addition,  several  changes  have 
been  made  to  the  Specialist  Performance 
Evaluation  Questionnaire  in  view  of  the 
adoption  of  the  objective  measures 
which  have  made  some  questions 
obsolete.  The  minimum  acceptable  raw 
score  for  each  question  remains  at  4.5. 
Thus,  if  a  specialist  receives  a  raw  score 
of  4.5  for  each  question  for  a  weighted 
raw  score  fbased  on  the  weights  for  each 
question  within  the  questionnaire)  of 
50.0052,  he  or  she  would  receive  four 
points  as  it  falls  in  the  50  to  54  weighted 
score  range.  The  questionnaire  will 
comprise  20%  of  the  overall  evaluation 
program. 

Questionnaire 


Weighted  raw  score 

Points 

83  and  above „ 

77-82 „„ 

72-76.. 

66-71  

61-65 

10 
9 
8 
7 
6 

55-60 

50-54  

44-w»9 _.. 

38-43  

5 
4 
3 
2 

37  and  t>etow 

1 

measure  above,  the  following  weighted 
point  totals  would  result  in  an  overall 
program  score  of  7.45; 


Measure 

Points 

Weighted 
points 

Turnaround 
Time  (15%)  ... 

HoWing  Orders 
Without  ActKXi 
(15%)  

1.06 
1.35 

Tradhig  Between 
the  Quote 

(25%)  

Executions  in 

Size  >  BBO 

(25%)  

Questionnaire 

(20%) 

2.25 

2.00 
0.80 

7.45 

The  rule  has  been  amended  to  reflect 
that  any  specialist  who  is  deficient  ^  in 
any  one  of  the  objective  measures  for 
two  out  of  three  consecutive  review 
periods  will  be  required  to  appear 
before  the  Performance  Improvement 
Action  Committee  ("PIAC"*)  to  discuss 
ways  of  improving  performance.  If 
performance  does  not  improve  in  the 
subsequent  period,  the  specialist  will 
appear  before  the  Market  Performance 
Committee  ("MPC")  for  appropriate 
action,  as  described  below." 

Any  sp>ecialist  who  falls  below  the 
threshold  level  for  the  overall 
evaluation  program  for  two  out  of  three 
consecutive  review  prariods  will  be 
required  to  appear  before  the  MPC. 
which  will  take  action  to  address  the 
deficient  performance  as  provided  for  in 
the  Supplemental  Material  to  the  SPEP.* 
A  specialist  who  is  ranked  in  the  bottom 
10%  of  the  overall  evaluation  program 
but  who  is  above  the  threshold  level  for 
the  overall  program  will  be  subject  to 
staff  review  to  determine  if  there  is 
sufficient  reason  to  warrant  informing 
the  PIAC  of  potential  performance 
problems. 

The  following  threshold  scores  have 
been  set  at  which  a  specialist  will  be 
deemed  to  have  adequately 
performed:  "• 


'  A  specialist  is  deficient  in  any  measure  if  be  or 
she  scores  below  the  minimum  adequate 
perfomunce  thresholds  set  forth  below.  See  infra 
text  accompanying  note  10. 

*The  SEC  notes  that,  in  the  event  a  specialist's 
performance  does  not  improve,  the  Supplemental 
Material  to  the  SPEP  authorizes  the  MPC  to  lake  the 
following  actions:  suspending  the  specialist's 
trading  account  privilege,  suspending  his  or  her 
alternate  specialist  account  privilege,  or  reallocating 
his  or  her  specialty  stocks.  See  BSE  Rules.  Ch.  XV. 
12156.I0-21S6.60 

*See  supra  note  8. 

">  A  specialist  who  receives  a  score  thai  is  below 
a  minimiun  adequate  performance  threshold  will  be 


Overall  Evdluation  Score — at  or  above 

weighted  scx>re  of  5.80 
Turnaround  Time — below  21.0  seconds  (8 

points) 
Holding  Orders  Without  Action — below 

21.0%  (7  points) 
Trading  Between  the  Quote — at  or  above 

26.0%  (5  poinU) 
Executions  in  Size  >  BBO — at  or  above  76.0% 

(6  points) 
Questionnaire — at  or  above  weighted  score  of 

50.0  (4  points) 

Due  to  the  subjectiveness  of  the 

Questionnaire,  a  specialist  who  is 
eficient  on  the  questionnaire  alone  will 
be  subject  to  review  by  Exchange  staff 
to  determine  if  there  is  sufficient  reason 
to  warrant  informing  the  PIAC  of 
potential  performance  problems. 
However,  a  deficient  score  on  the 
questionnaire  may  result  in  a 
performance  improvement  action  when 
it  lowers  the  overall  program  score 
below  5.80. 

The  Exchange  requests  an  extension 
of  the  current  pilot  program  for  a 
twelve-month  period  to  begin  on 
January  1, 1995.  This  twelve-month 
period  will  enable  the  Exchange  to 
further  evaluate  the  appropriateness  of 
the  measures  and  their  respective 
weights,  as  well  as  the  effectiveness  of 
the  overall  evaluation  program. 

2.  Statutory  Basis 

Section  6(b)(5)  of  the  Act "  is  the 
basis  of  the  proposed  rule  change  in  that 
the  SPEP  results  weigh  heavily  in  stock 
allocation  decisions  and,  as  a  result, 
specialists  are  encouraged  to  improve 
their  market  quality  and  administrative 
duties,  thereby  promoting  just  and 
equitable  principles  of  trade  and  aiding 
in  the  perfection  of  a  free  and  open 
market  and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 


deemed  to  be  deficient  in  that  measure.  See  supra 
note  7. 
"  15  U.S.C  78fn))(5). 
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Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-16 
and  should  be  submitted  by  January  30, 
1996. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  .\pproval  of 
Proposed  Rule  Change 

The  Commission  believes  that 
specialists  play  a  crucial  role  in 
providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  promulgated 
thereunder,  is  the  maintenance  of  fair 
and  orderly  markets  in  their  designated 
securities.*^  To  ensure  that  specialists 
fulfill  these  obligations,  it  is  important 
that  the  Exchange  conduct  effective 
oversight  of  their  performance.  The 
BSE's  SPEP  is  critical  to  this  oversight. 

In  its  order  approving  the 
incorporation  of  objective  measures  of 
performance.*^  the  Commission  asked 
the  Exchange  to  monitor  the 
effectiveness  of  the  amended  SPEP. 
Specifically,  the  Commission  requested 
information  about  the  number  of 
specialists  who  fell  below  acceptable 
levels  of  performance  for  each  objective 
measure,  the  questionnaire  and  the 
overall  program;  and  about  the  specific 
measures  in  which  each  such  specialist 
was  deficient.  The  Commission  also 
requested  information  about  the  number 
of  specialists  who.  as  a  result  of  each 
condition  for  review,  were  referred  to 
the  PIAC  and/or  the  MPC;  and  about  the 
type  of  action  taken  with  respect  to  each 
such  deficient  specialist. 


"Rule  llb-l.  17  tFR240.nb-l:  BSE  Rules  Ch. 
XV,  12155.01. 

"For  a  description  of  the  Conunission's  rationale 
for  approving  the  incorporation  of  objective 
measures  of  performance  into  the  BSE's  SPEP  on  a 
pilot  basis,  see  February  1993  Approval  Order. 
supra  note  3.  The  discussion  in  the  aforementioned 
order  is  incorporated  by  reference  into  this  order. 


In  September  1993,  October  1994,  and 
December  1995,  the  BSE  submitted  to 
the  Commission  monitoring  reports 
regarding  its  amended  SPEP.  The 
reports  describe  the  BSE's  experience 
with  the  pilot  program  during  1993. 
1994,  and  the  first  two  review  periods 
of  1995.  In  terms  of  the  overall  scope  of 
the  SPEP.  the  Commission  continues  to 
believe  that  objective  measures,  together 
with  a  floor  broker  questionnaire, 
should  generate  sufficiently  detailed 
information  to  enable  the  Exchange  to 
make  accurate  assessments  of  specialist 
performance.  In  this  regard,  the 
objective  criteria  have  been  useful  in 
identifying  how  well  specialists  carry 
out  certain  aspects  (/.e..  timeliness  of 
execution,  price  improvement  and 
market  depth)  of  their  responsibilities  as 
specialists. 

The  Commission  also  has  reviewed 
the  BSE's  experience  with  its  minimum 
adequate  performance  thresholds. 
Although  it  appears  that  these  standards 
have  been  helpful  in  identifying  some 
specialists  with  potential  performance 
problems,  as  well  as  providing  an 
incentive  for  improved  market  making 
performance,  the  Commission  notes  that 
the  acceptable  levels  of  performance 
have  not  been  revised  since  the 
inception  of  the  pilot  and,  as  discussed 
below,  should  be  reviewed. 

Finally,  the  Commission  continues  to 
believe  that,  taking  the  SPEP  as  a  whole, 
most  potential  performance  problems 
should  be  brought  to  the  attention  of  the 
appropriate  committee.  In  terms  of  the 
BSE's  response  to  the  deficiencies  it 
identified,  the  BSE  should  examine  its 
SPEP  to  ensure  that  adequate  corrective 
actions  are  taken  with  respect  to  each 
deficient  specialist. 

In  conclusion,  although  the 
Commission  believes  the  BSE  should 
evaluate  means  to  strengthen  its 
performance  oversight  program,  the 
pilot  has  been  a  positive  first  step 
towards  developing  a  more  effective 
SPEP.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  to  extend 
the  current  pilot  program  for  an 
additional  twelve-month  period, 
expiring  December  31,  1996.  This 
twelve-month  period  will  allow  the 
Exchange  to  respond  to  the 
Commission's  concerns  about  the  SPEP, 
as  set  forth  below.  First,  the 
Commission  expects  the  BSE  to  evaluate 
the  incorporation  of  additional  objective 
criteria,  so  that  the  Exchange  can 
conduct  a  thorough  analysis  of 
specialist  performance.**  At  the  same 


''*  For  example,  the  BSE  could  develop  additional 
measures  of  market  depth,  such  as  how  often  the 
specialist's  quote  exceeds  500  shares  or  how  often 
the  BSE  quote,  in  size,  is  larger  than  the  BBO 


time,  the  BSE  should  assess  whether 
each  measure,  as  well  as  the 
questionnaire,  is  assigned  an 
appropriate  weight.*^  Moreover,  the 
Commission  expects  the  Exchange  to 
conduct  an  on-going  examination  of  its 
minimum  adequate  performance 
thresholds,  in  order  to  ensure  that  they 
continue  to  be  set  at  appropriate  levels. 
The  Commission  also  continues  to 
believe  that  relative  performance 
rankings  that  subject  the  bottom  10%  of 
all  specialist  units  to  review  by  an 
Exchange  committee  are  an  important 
part  of  an  effective  evaluation  program. 
Finally,  the  BSE  should  closely  monitor 
the  conditions  for  review  and  should 
take  steps  to  ensure  that  all  specialists 
whose  performance  is  deficient  and/or 
diverges  widely  from  the  best  units  will 
be  subject  to  meaningful  review.  In  the 
Commission's  opinion,  a  meaningful 
review  process  would  ensure  that 
adequate  corrective  actions  are  taken 
with  respect  to  each  deficient  specialist. 
The  Commission  would  have  difficulty 
granting  permanent  approval  to  a  SPEP 
that  did  not  include  a  satisfactory 
response  to  the  concerns  described 
above. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  to  the 
Commission,  by  September  16.  1996, 
describing  its  experience  with  the  pilot. 
At  a  minimum,  this  report  should 
contain  data,  for  the  last  review  period 
of  1995  and  the  first  two  review  periods 
of  1996,  on  (1)  the  number  of  specialists 
who  fell  below  acceptable  levels  of 
performance  for  each  objective 
measure.*^  the  questionnaire  and  the 
overall  program,  and  the  specific 
measures  in  which  each  such  specialist 
was  deficient;  (2)  the  number  of 
specialists  who,  as  a  result  of  the 
objective  measures,  appeared  before  the 
PIAC  for  informal  counseling;  (3)  the 
number  of  such  specialists  then  referred 
to  the  MPC  and  the  type  of  action  taken; 
(4)  the  number  of  specialists  who,  as  a 
result  of  the  overall  program,  appeared 
before  the  MPC  and  the  type  of  action 
taken;  (5)  the  number  of  specialists  who, 
as  a  result  of  the  questionnaire  or  falling 
in  the  bottom  10%  were  referred  by  the 


(excluding  quotes  for  100  shares).  Another  possible 
objective  criteria  could  measure  quote  pierformance 
[i.e.,  how  often  the  BSE  specialist's  quote,  in  price, 
is  alone  at  or  tied  with  the  BBO). 

'^In  this  regard,  because  of  the  substantial 
overlap  between  Turnaround  Time  and  Holding 
Orders  Without  Action,  the  SEC  recommends  that 
the  BSE  consider  either  having  only  one  measure 
in  this  category  {i.e..  timeliness  of  execution)  or 
reducing  the  weights  of  the  existing  measures, 
which  together  account  for  30%  of  the  current 
SPEP. 

"*For  each  objective  measure,  the  SEC  also 
requests  that  the  BSE  provide  the  mean  and  median 
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Exchange  staff  to  the  PIAC  and  the  type 
of  action  taken  (this  should  include  the 
number  of  specialists  then  referred  to 
the  MPC  and  the  type  of  action  taken  by 
that  Committee);  and  (6)  a  list  of  stocks 
reallocated  due  to  substandard 
performance  and  the  particular  unit 
involved.  The  report  also  should  discuss 
the  specific  action  taken  by  the  BSE  to 
develop  additional  objective  measures, 
revise  the  minimum  adequate 
performance  thresholds  and  the 
assigned  weights  for  each  measure,  and 
address  the  other  concerns  noted  above. 
Any  requests  to  modify  this  pilot,  to 
extend  its  effectiveness  or  to  seek 
permanent  approval  for  the  SPEP 
should  be  submitted  to  the  Commission 
by  September  16,  1996,  as  a  proposed 
rule  change  pursuant  to  Section  19(b)  of 
the  Act. 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  BSE's 
proposal  to  extend  its  SPEP  pilot 
program  for  an  additional  twelve-month 
{jeriod  is  consistent  with  the 
requirements  of  Sections  6  and  11  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
Section  6{b)(b)*'  requirement  that  the 
rules  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

Further,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
11(b)  of  the  Act  »•  and  Rule  llb-1 
thereunder '«  which  allow  securities 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  market  system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  on  an 
uninterrupted  basis  and  allow  the  BSE 
time  to  consider  improvements  to  its 
program.  In  addition,  the  rule  change 
that  implemented  the  pilot  program  was 
published  in  the  Federal  Register  for 
the  full  comment  pwriod,  and  no 
comments  were  received.*"* 
Accordingly,  the  Commission  believes 


"15  U.aC  78f[bK5). 

'•l5U.S.C78k(b). 

'•17  CFR  240.1  Ib-l. 

"See  February  1993  Approval  Order,  tupra  note 


that  it  is  consistent  with  the  Act  to    . 
accelerate  approval  of  the  proposed  rule 
change. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  *'  that  the  proposed 
rule  change  is  hereby  approved  on  a 
pilot  basis  until  December  31,  1996. 

For  the  Comraission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^^ 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
IFR  Doc.  96-236  Filed  l-*-96;  8:45  am) 
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[ReiMM  No.  34-3M71;  File  No.  SR-SCCP- 
95-06] 

Setf-Regulatory  Organizations;  Stock 
Cl«ar1ng  Corporation  of  Philadelphia; 
Notice  of  Filing  of  a  Proposed  Rule 
Change  to  Convert  the  Settlement 
System  for  Securities  Transactions  to 
a  Same-Day  Funds  Settlement  System 

January  3. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  3,  1995.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR— 
SCCP-95-06)  as  described  in  Items  I,  n, 
and  ni  below,  which  items  have  been 
prepared  primarily  by  SCCP.  On 
December  19.  1995.  SCCP  filed  an 
amendment  to  the  proposed  rule 
change.'  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  to  amend  Rules  4, 10 
and  27  and  adopt  Rule  4(A)  and  certain 
SCCP  Procedures.^  The  proposed  rule 
change  reflects  a  planned  industry 
conversion  to  an  expanded  same-day 
funds  settlement  ("SDFS") 
environment. 


n.  Self-Regulatory  Orsrisi/atuin's 
Statement  of  the  Purpose  ol,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission. 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


"  15  U.S.C  78s(b)(2|. 

"  17  CTR  200.30-3(3 Hi 2). 

M5U.S.C7aa(bMl)(19e8). 

'  Letter  from  Keith  Kesael.  Compliance  Officer. 
SCCP  and  Philadep  to  Peter  R.  Geraghty.  Eaq.. 
Division  of  Market  Regulation.  CommiMion 
(December  14. 199S). 

'The  text  of  these  pnipoeals  is  attached  as  Exhibit 
B  to  File  Na  SR-SCCP-95-oe.  The  file  is  available 
for  review  in  the  Conunission's  Public  Reference 
Room  and  at  the  priitcipal  office  of  SGCP. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Introduction 

The  proposed  rule  change  sets  forth 
the  rules  and  procedures  governing 
SCCP's  SDFS  system  service.  SCCP 
intends  to  support  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
to  provide  participants  full  SDFS 
depository  and  clearing  services  for  all 
eligible  securities.  SCO*  has  made  a 
substantial  commitment  to  designing 
and  building  the  data  processing  and 
computer  network  that  will  be  the 
foundation  for  SCCP's  SDFS  system. 
Throughout  this  major  industry 
conversion,  SCCP  has  worked  closely 
with  Philadep,  other  registered  clearing 
agencies,  the  Commission  and  the  Board 
of  Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve"). 

In  assessing  the  impact  of  an 
expanded  SDFS  environment,  the 
operational  requirements,  risk,  liquidity 
needs,  among  other  matters,  were 
evaluated  on  a  joint  SCCP/Philadep 
basis.  Operationally,  both  wholly- 
owned  subsidiaries  of  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX")  arg 
integrally-related.  Both  registered 
clearing  agencies  have  a  substantial 
overlap  of  participants  as  well  as 
strategic  business  objectives. 

Many  links  or  tie-ins  between  SCCP 
and  Philadep  exist  by  bylaw,  rule  and 
agreement.  For  example,  pursuant  to  a 
long-standing  joint  agency  agreement 
between  SCCP  and  Philadep,  SCCP,  on 
behalf  of  Philadep,  effects,  among  other 
things,  daily  money  settlements  on 
behalf  of  Philadep  participants  for 
securities  received  into  and  delivered 
out  of  their  accounts;  processing  of  CNS 
movements  from  one  participant  to 
another;  processing  of  all  SCCP/ 
Philadep  dividend  and  reorganization 
settlements;  and  the  preparation, 
rendering  and  collection  of  bills  to 
Philadep  participants  for  depository 
services. 
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In  addition  to  these  services, 
Philadep,  on  behalf  of  SCCP,  facilitates 
book-entry  movements  through  a  joint 
SCCP  and  Philadep  allocation  system  in 
order  to  assure  continuous  net 
settlements  for  the  accounts  of  SCCP 
participants.  Philadep  also  has 
contractually  agreed  to  provide  SCCP 
with  the  means  to  pledge  collateral  to 
banks  so  that  SCCP  may  obtain  secured 
loans  from  such  respective  banks. 

In  addition  to  these  arrangements, 
SCCP  will  make  several  modifications 
in  its  Rules  and  Procedures  to 
accommodate  SDFS.  First  and  foremost, 
SCCP  will  revise  Rule  10  related  to 
money  settlements  to  provide  that  all 
payments  must  be  sent  by  Federal 
Funds  instead  of  by  next-day  funds  or 
check.  Second,  SCCP  will  modify  Rule 
27  to  further  (•rify  that  SCCP  will  serve 
as  the  agent  for  money  settlements  of  all 
participants  transacting  business  with 
either  SCCP  or  Philadep.  SCCP  Rule  27 
currently  provides  that  SCCP  will  act  to 
effect  daily  money  settlements  on  behalf 
of  those  organizations  or  entities  which 
are  participants  of  both  SCCP  and 
Philadep. 

SCCP  and  its  participants  have 
directly  benefited  from  the 
interrelationship  between  SCCP  and 
Philadep.  They  will  continue  to  directly 
benefit  from  this  relationship,  most 
notably  now  in  the  risk  management 
and  control  areas  as  described  more 
fully  in  SR-Philadep-95-08. 

2.  Revised  Participants  Fund 

To  compensate  for  the  risks  in  a  SDFS 
environment  and  to  respond  to  SCCP's 
liquidity  needs,  SCCP  will  modify  its 
Participants  Fund  in  its  form  and  size. 
SCCP  will  maintain  an  all  cash 
Participants  Fimd. 

The  all  cash  requirement  applies  to 
both  the  minimum  and  any  additional, 
voluntary  deposits.  If  participants 
decide  to  make  voluntary,  additional 
deposits,  they  will  accomplish  two 
objectives:  first,  it  allows  them  to 
increase  the  level  of  activities  that  may 
occur  without  potential  disruption  and, 
second,  they  will  receive  interest  rebates 
from  SCCP/Philadep  for  deposits  in 
excess  of  $50,000. 

Each  SCCP  participant  must  deposit  a 
minimum  amount  of  $10,000.*  Whereas 
some  inactive  participants  will  only 
maintain  a  required  deposit  of  $10,000, 
many  participants  will  have  to  deposit 
additional  amounts  based  upon  the  type 
and  extent  of  their  clearing  and 
depository  activities.  In  order  to  effect 


'  See  Exhibits  Bl  and  B3  to  File  No.  SR-SCCP- 
95-06.  The  Tile  is  available  for  review  in  the 
Commission's  I^iblic  Reference  Room  and  at  the 
principal  office  of  SCCP. 


the  transition  of  SCCP  and  its 
participants  to  the  SDFS  environment, 
SCCP  will  implement  these  changes  on 
or  before  February  1996. 

SCCP  will  calculate  the  required  cash 
deposit  according  to  a  participant's 
activity  ^  in  accordance  with  the 
following  formulae: 

(a)  Inactive  Account'* — The  contributions 
of  Inactive  Participants  are  set  at  a  uniform 
rate  of  $10,000.  Inactive  is  defined  as  20  or 
fewer  trades  on  average  f>er  month. 

(b)  Full  Service  ("CNS")  Account— The 
contributions  of  CNS  Participants  are  based 
uf)on  the  larger  of:  fl)  A  participant's 
monthly  average  of  trading  activity  during 
the  preceding  quarter,  $1,000  for  every  25 
trading  units  of  100  shares  (with  a  $10,000 
minimum  and  a  $75,000  maximum 
contribution);  or  (2)  a  participant's  aggregate 
dollar  amount  of  all  long  trades  at  their 
execution  price  for  each  quarter  divided  by 
the  number  of  days  in  such  quarter  times  two 
p>ercent  (with  a  minimimi  $10,000 
contribution  and  a  maximum  $1,000,000 
contribution).  The  required  contributions  are 
rounded  upward  to  $5,000  increments. 

(c)  Regional  Interface  Operations  ("RIO") 
Accounts — The  contribution  of  RIO 
Participants  are  based  upon  a  participant's 
monthly  average  of  trading  activity  during 
the  preceding  quarter.  $1,000  for  every  25 
trading  units  of  100  shares  (with  a  $10,000 
minimum  and  a  $75,000  maximum 
contribution).  The  required  contributions  are 
rounded  upward  to  $5,000  increments.  RIO 
is  da^Med  USHI  participant  account  whereby 
thu^rticipant  elects  to  settle  with  a  clearing 
corporation  other  than  SCCP  or  Philadep. 

(d)  Layoff  Account — The  contributions  of 
Layoff  Participants  are  set  at  a  uniform  rate 
of  $25,000.  Layoff  is  defined  as  a  participant 
account  whereby  the  participant  elects  to 
settle  with  a  clejiring  corporation  other  than 
SCCP  or  Philadep  for  trades  not  executed  on 
the  Philadelphia  Stock  Exchange. 

(e)  Specialist  Margin  Account — The 
contributions  of  Specialist  Margin 
Participants  are  set  at  a  uniform  rate  of 
$35,000. 

(f)  Non-Specialist  Margin  Account — ^The 
contributions  of  Non-Specialist  Margin 
Participants  are  set  at  a  uniform  rate  of 
$35,000. 

(g)  A  participant  shall  be  only  responsible 
for  making  the  highest  deposit  amount 
required  by  any  single  formula  above.  The 
formulae,  therefore,  are  not  additive. 


'For  Participants  that  utilize  the  RIO  interface  for 
settlement,  half  of  the  SCCP  Clearing  Fund  deposit 
requirement  shall  be  allocated  to  Philadep 's 
Participants  Fund  to  protect  against  potential 
settlement  defaults  for  securities  not  eligible  for  the 
RIO  interface.  Similarly,  those  Philadep 
Participants  that  clear  and  settle  through  CNS 
accounts  at  SCCP  shall  have  their  respective 
Philadep  and  SCCP  Participants  Fund  deposits 
combined  and  then  divided  equally  and  allocated 
between  Philadep  and  SCCP  to  satisfy  the  Fund 
deposit  requirement  at  each  clearing  corporation. 

•  For  SCCP  Inactive  Participants  that  are  also 
Philadep  Inactive  Participants,  the  SCCP 
Participants  Fund  deposit  shall  be  $5,000.  For  SCCP 
Inactive  Participants  that  are  also  Philadep  Active 
Participants,  no  additional  SCCT  Participants  Fund 
deposit  will  be  required. 


SCCP  will  recalculate  the  Participants 
Fund  deposit  requirements  at  the  end  of 
each  month  based  on  the  previous  three 
months  prior  to  the  most  recent  month. 
SCCP  will  notify  its  participants  of  any 
required  deposit  increases  and  the 
amount  of  such  additional  deposit 
within  ten  (10)  business  days  of  the  end 
of  the  month.  Participants  whose 
deposit  requirements  have  decreased 
will  be  notified  at  least  quarterly, 
although  they  may  inquire  and 
withdraw  excess  deposits  monthly.  In 
this  way,  participants  may  leave  excess 
cash  deposits  in  the  Participants  Fund 
and  reduce  the  level  of  monthly 
administration  that  would  otherwise  be 
necessary. 

SCCP  estimates  that  at  the  time  of 
implementing  the  foregoing 
modifications  to  the  risk  management 
controls,  SCCP  and  Philadep  will  have 
combined  liquidity  resources  of  over 
$60  million,  comprising  $7  million  in 
combined  cash  deposits  to  the 
Participants  Fund  (under  the  revised 
formulae),  $4.7  million  in  unrestricted 
capital  and  $50  milhon  in  lines  of 
credit,^  altogether  designed  to  support 
the  new  SDFS  system.  SCCP/Philadep 
will  routinely  monitor  these  amounts 
and  assess  the  need  to  increase  them 
over  time  based  on  SCCP  and  Philadep 
activity  levels. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A 
under  the  Exchange  Act  in  that  it 
promotes  the  prompt  and  accurate 
cleara;ice  and  settlement  of  securities 
transactions  in  securities  and  fimds. 
SCCP's  Rules  and  Procedures  are 
designed  to  promote  efficiencies  and 
protect  Philadep  and  its  participants  in 
an  expanded  SDFS  environment. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  SCCP  will  notify 
the  Commission  of  any  vmtten 
comments  received  by  SCCP. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


'  As  of  the  date  of  this  filing,  SCCP/Philadep  has 
secured  $30  million  in  such  credit  lines  and 
projects  to  secure  S20  to  $40  million  in  additional 
lines. 
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Rf>y!->ter  ot  within  such  ion^er  p«no<l  (n 
j^  :..■-.  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  SCCP  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Coonnents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  the  file  number  SR-SCCP-95-06 
and  should  be  submitted  by  lanuary  30, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-264  Filed  1-8-96:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

.Notice  of  Intent  to  Request  Renewal 
From  the  Oftice  of  Management  and 
Budget  (OMB)  of  Current  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  renew  six 
currently  approved  public  information 
collection  activities. 


■  17  CFK  20O.3O-3(aMl2l  (1994). 


SU*UilAny;  L-iidor  tnt!  provisions  ul  Uie 
Paperwork  Reduction  Act  of  1995.  and 
5  CFR  Part  1320,  Reporting  and 
Recordkeeping  Requirements,  the  FAA 
invites  public  comment  on  six  currently 
approved  public  information  collections 
being  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  March  11.  1996. 
AOORESSCS:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
in  duplicate  copies  to  the  FAA  at  the 
following  address:  Ms.  |udith  Street, 
Federal  Aviation  Administration, 
Corporate  Information  Division,  ABC- 
100,  800  Independence  Ave.,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  Street,  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Ave.,  SW.,  Washington.  DC  20591,  (202) 
267-9895. 

Interested  persons  can  receive  copies 
of  the  justification  packages  by 
contacting  Ms.  Street  at  this  same 
address  or  phone  number. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  in  order  to:  Evaluate 
the  necessity  of  the  collection;  accuracy 
of  the  agency's  estimate  of  the  burden; 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and 
possible  ways  to  minimize  the  burden  of 
the  collection 

The  six  currently  approved  public 
information  collection  activities,  the 
respondents,  and  the  associated  burden 
hours  being  submitted  to  OMB  for 
renewal  are  as  follows: 

1.  2120-0003.  Malfunction  or  Defect 
Report;  FAA  Form  8010-^;  the 
respondents  are  an  estimated  20,490 
repair  stations  certificated  under  part 
145  and  Air  Taxi  operators  certificated 
under  part  135;  the  estimated  annual 
burden  is  6,147  hours. 

2.  2120-0005,  General  Operating  and 
Flight  Rules;  the  respondents  are  all  in 
the  aviation  community  who  must 
adhere  to  the  provision  of  FAR  part  91; 
the  estimated  annual  burden  is  231,064 
hours. 

3.  2120-0042,  Aircraft  Registration; 
Aeronautical  Center  Forms  AC  8050-1. 
AC  8050-2.  AC  8050-4,  AC  8050-81. 
AC  8050-98,  and  AC  8050-117;  the 
respondents  are  an  estimated  73,002 
wishing  to  register  an  aircraft;  the 
estimated  annual  burden  is  73,847 
hours. 

4.  2120-0514.  Aviation  Insurance,  the 
respondents  are  an  estimated  45 
airlines;  the  estimated  annual  burden  is 
68  hours. 

5.  2120-0517,  FAR  Part  150— Airport 
Noise  Compatibility  Planning;  the 
respondents  are  an  estimated  17  state 


ana  local  governments  lairpon 
operators);  the  estimated  annual  burden 
is  54,900  hours. 

6.  2120-0570,  Simulator  Rule— Part 
142  Certificated  Training  Centers,  the 
respondents  are  an  estimated  42 
businesses  and  state  and  local 
govenunents;  the  estimated  annual 
burden  is  5,450  hours. 

Issued  in  Washington,  DC.,  on  December 
21,1995. 
Steve  Hopkins, 

Acting  Manager,  Corporate  Information 
Division.  ABC-100. 
IFR  Doc.  96-276  Filed  1-8-96;  8:45  am] 
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Notice  0*  ^issf-g^'  'n:  -'y  C^^rq- 
(PFC)  Approvals  ana  D  s.jcp'   **  s 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In 
November  1995,  there  were  11 
applications  approved.  Additionally, 
four  approved  amendments  to 
previously  approved  applications  are 
listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
RegulaUons  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Columbus  Municipal 
Airport  Authority,  Columbus,  Ohio. 

Application  Number:  95-04-U-OO- 
CMH. 

Application  Type:  Use  PFC  revenue. 

PFC  Levey.  $3.00. 

Total  Net  PFC  Revenue  Approved  for 
Use  in  This  Application:  $17,466,087. 

Charge  Effective  Date:  October  1, 
1992. 

Estimated  Charge  Expiration  Date: 
May  1,  1996. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  No  change  from  previous 
approvals. 

Brief  Description  of  Projects  Approved 
for  Use  at  Port  Columbus  International 
Airport  (CMH]: 

Wonderland  acquisition/relocation, 
Relocate  taxiway  B  from  taxiway  A  to 

C-3  (engineering), 
Southeast  cargo  apron,  taxiway  to 

runway  13/31,  and  tug  road. 
Runway  5  essements. 
Relocate  taxiway  B  from  taxiway  A  to 

C-3  (construction). 
Maintenance  runup  pad, 
Southeast  cargo  apron  (construction). 


UMi 


Relocate  taxiway  B  (phase  llj 

(engineering). 
Relocate  taxiway -B  (phase  II) 

(construction). 
Stabilized  shoulders  nmway  28L/10R, 
Stablilized  shoulder— runway  28L/10R 

and  runway  lOR  blast  pad 

(construction). 
Relocate  lights  taxiway  G, 
Replace  runway  5/23  lighting  cable. 
Communication  and  closed  circuit 

television  system. 
Electronic  monitoring/airfield  lighting 

(construction). 
Sawyer  Road  rehabilitation 

(engineering/construction — east), 
Airfield  guidance  signs. 
Master  plan/Part  150  amendments, 
Ramp  sweeper, 
Airfield  fencing  phase  II, 
Relocate  control  room. 
Land  acquisition/relocation — west  side 

properties. 
Land  acquisition/relocation — 

Engiewood  Heights, 
Residential  soundproofing — phase  I, 
Terminal  building  modification, 
Gate  17  ramp  expansion. 

Brief  Description  of  Projects  Approved 
For  Use  at  Bolton  Field:  T-hangar  apron 
and  taxiway. 

Brief  Description  of  Partially 
Approved  Projects  For  Use  at  Port 
Columbus  International  Airport  (CMH): 
North  concourse  apron. 

Determination:  The  apron  overlay 
portion  of  this  project  is  approved.  The 
apron  expansion,  Swayer  Road 
relocation,  triturator  building  relocation, 
gas  station  and  east  cargo  building 
demolition,  and  FAA  employee  parking 
lot  are  not  approved.  No  evidence  of 
consultation  with  the  air  carriers  on 
these  new  projects  was  provided  in  this 
application  in  accordance  with  sections 
158.23(b),  the  requirement  for  a 
consultation  meeting,  and  158.25(b)(ll), 
which  requires  a  summary  of 
consultation  with  air  carriers  and 
foreign  air  carriers  operating  at  the 
airport  be  included  in  an  application  for 
which  the  imposition  of  PFC  funds  for 
a  project  is  requested. 

Relocate  taxiway  D,  construct  runway 
28L  runup  apron. 

Determination:  Only  the  design 
portion  of  this  project  is  a  approved. 
The  actual  construction  portion  as 
revised  and  included  in  this  application 
is  not  approved.  No  evidence  of 
consultation  with  the  air  carriers  on  the 
construction  of  this  project  was 
provided  in  this  application  in 
accordance  with  sections  158.23(b),  the 
requirement  for  a  consultation  meeting, 
and  158.25(b)(ll)  and  (13).  which 
requires  a  summary  of  consultation  with 
air  carriers  and  foreign  air  carriers 


operating  at  me  airport  and  revised 
funding  plan  be  included  in  an 
application  for  which  the  imposition  of 
PFC  funds  for  a  project  is  requested. 

Emergency  preparedness  equipment/ 
communications. 

Determination:  The  rehabilitation  of 
the  airport  command  post  vehicle  and 
the  purchase  of  an  automated 
emergency  notification  system, 
information  transaction  equipment, 
portable  light  stands,  and  emergency 
radio  equipment  portions  of  this  project 
are  approved.  The  safety  self-inspection 
vehicle,  aircraft  rescue  and  firefighting 
proximity  suits,  and  the  installation  of 
security  equipment  including  a  turnstile 
at  a  security  checkpoint  and  a  lock  and 
key  system  are  not  approved.  No 
evidence  of  consultation  with  the  air 
carriers  on  the  purchase  of  additional 
equipment  or  construction  of  this 
project  was  provided  in  this  application 
in  accordance  with  sections  158.23(b), 
the  requirement  for  a  consultation 
meeting,  and  158,25(b)(ll)  and  (13), 
which  requires  a  summary  of 
consultation  with  air  carriers  and 
foreign  air  carriers  operating  at  the 
airport  and  revised  funding  plan  be 
included  in  an  application  for  which  the 
imposition  of  PFC  funds  for  a  project  is 
requested. 

North  concourse  expansion. 

Determination:  The  147,751  square 
foot  terminal  expansion  on  the  north 
end  of  the  terminal  building  portion  of 
this  project  is  approved.  The  8,103 
square  foot  increase  to  accommodate 
commuter  airline  operations,  renovation 
of  29,950  square  feet  of  the  existing 
terminal,  construction  of  additional 
airline  operations,  renovation  of  29,950 
square  feet  of  the  existing  terminal, 
construction  of  additional  airline 
operations  and  office/support  areas,  and 
relocation  of  the  triturator  building,  taxi 
staging  area,  and  an  FAA  employee 
parking  lot  are  not  approved.  No 
evidence  of  consultation  with  the  air 
carriers  on  these  new  projects  was 
provided  in  this  application  in 
accordance  with  sections  158.23(b),  the 
requirement  for  a  consultation  meeting, 
and  158.25  (b)(ll)  and  (13),  which 
requires  a  summary  of  consultation  with 
air  carriers  and  foreig.n  air  carriers 
operating  at  the  airport  and  revised 
funding  plan  be  included  in  an 
application  for  which  the  imposition  of 
PFC  funds  for  a  project  is  requested. 

Terminal  curb  front  improvements — 
planning  study. 

Determination:  The  curbside 
improvement  study  is  approved.  The 
south  ramp  settlement  study  and  the 
skycap  and  parking  toll  booth  planning 
studies  are  not  approved.  No  evidence 
of  consultation  with  the  air  carriers  on 


the  two  adauionai  planning  stuaies 
contained  in  this  project  was  provided 
in  this  application  in  accordance  with 
sections  158.23(b),  the  requirement  for  a 
consultation  meeting,  and  158.25(b)  (11) 
and  (13),  which  requires  a  summary  of 
consultation  with  air  carriers  and 
foreign  air  carriers  operating  at  the 
airport  and  revised  handing  plan  be 
included  in  an  application  for  which  the 
imposition  of  PFC  funds  for  a  project  is 
requested. 

Decision  Date:  November  8,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  W.  Jagiello,  Detroit  Airports 
District  Office,  (313)  487-7296. 

Public  Agency.  Maryland  Aviation 
Administration,  Baltimore,  Maryland. 

Application  Number.  95-03-U-OO- 
BWI. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  For 
Use  in  This  Appication:  $2,261,000 

Charge  Effective  Date:  October  1, 
1992. 

Estimated  Charge  Expiration  Date: 
April  1,2009. 

Classof  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decisions. 

Brief  Description  of  Project  Approved 
For  Use:  New  aircraft  rescue  and 
firefighting  (ARf  F)  facilit> . 

Decision  Date:  November  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez,  Washington  Airports 
District  Office.  (703)  285-2570. 

Public  Agency.  Houghton  County 
Airport  Committee.  Hancock,  Michigan. 

Application  Number.  95-03-U-OO- 
CMX. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  For 
Use  in  This  Application:  $76,747. 

Charge  Effective  Date:  July  1, 1993. 

Estimated  Charge  Expiration  Date: 
July  1,  1996, 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decisions. 

Brief  Description  of  Project  Approved 
For  Use:  Construct  partial  parallel 
taxiway  C. 

Decision  Dati    November  14,  1995. 

FOM  FURTHER  INFORMATION  CONTACT:  Jon 
B.  Gilbert.  Detroit  Airports  District 
Office.  (313)487-7281. 

Public  Agencx".  Dubuque  Airport 
Commission,  Dubuque.  Iowa. 

Application  Number.  95-03-C-00- 
DBQ. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$394,694. 
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tsUmated  Charge  Efjective  Date. 
February  I.  1996. 

Estimated  Charge  Expiration  Date: 
November  1.  1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Descnption  of  Projects  Approved 
For  Collection  and  Use: 
Runway  13/31  rehabilitation. 
Airport  emergency  generator. 
Reconstruct  taxilane  area. 
Airport  landside  lighting. 
Terminal  area  sidewalk  replacement. 
Runway  broom. 

Decision  Date:  November  17,  1995. 
FOR  FURTHER  tHFOR«fUTK)N  COMTACT: 
Loma  Sandhge.  Central  Region  Airports 
Division.  (816)  426-4730. 

Public  Agency.  Airport  Board,  City  of 
Springfield,  Missouri. 

Application  Number.  95-02-U-OO- 
SGF. 

Application  Type:  Use  RFC  revenue. 

PFC  Level:  i3.00. 

Total  Net  PFC  Revenue  Approved  For 
Use  in  This  Application:  $1,830,157. 

Charge  Effective  Date:  November  1, 
1993. 

Estimated  Charge  Expiration  Date: 
August  1.  1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects 
Approved  For  Use: 
Remove  hangars  and  expand  apron. 
Construct  snow  removal  equipment 

building. 
Construct  partial  parallel  taxiway  to 

runway  2/20.* 
RehabiUtate  air  carrier  apron. 

Decision  Date:  November  17,  1995. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  426-4730. 

Public  Agency.  Department  of 
Commerce,  Division  of  Aviation,  Qty  of 
Philadelphia.  Pennsylvania. 

Application  Number:  95-05-C-OO- 
PHL. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LeveA  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$14,000,000. 

Estimated  Charge  Effective  Date: 
January  1.  1997. 

Estimated  Charge  Expiration  Date: 
September  1.  1997. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 


Philadelphia  International  Airport. 

Brief  Description  of  Project  Approved 
For  Collection  and  Use:  Design  and 
construct  new  commuter  runway. 

Decision  Date:  November  21,  1995. 
FOR  FURTHER  MFORMATXM  CONTACT:  L. 
W.  Walsh,  Harrisburg  Airports  District 
Office,  (717)  730-2835. 

Public  Agency:  Huntsville-Madison 
County  Airport  Authority,  Huntsville, 
Alabama. 

Application  Number:  95-05-U-OO- 
HSV. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  For 
Use  in  This  Application:  $1,563,128. 

Charge  Effective  Date:  June  1. 1992. 

Estimated  Charge  Exportation  Date: 
December  1.  2007. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  changes  from  previous 
approvals. 

Brief  Description  of  Projects  Approved 
For  Use: 

Land  acquisition  (23  acresj. 
Air  cargo  apron  expansion. 
Runway  18R/36L  rehabilitation. 

Decision  Date:  November  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Jackson  Airports  District 
Office,  (601)  965-4628. 

Public  Agency:  Milwaukee  County 
Airport  Division,  Milwaukee, 
Wisconsin. 

Application  Number:  95-02-U-OO- 
MKE. 

Application  Type:  use  PFC  revenue. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  For 
Use  in  This  Application:  $2,287,000. 

Charge  Effective  Date:  May  1,  1995. 

Estimated  Charge  Expiration  Date: 
January  1. 1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  changes  from  previous 
approvals. 

Brief  Description  of  Projects  Approved 
For  Use: 

Sales  assistance  in  nmway  C-1  area. 
Realign  runway  7L/25R. 

Decision  Date:  November  24. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  Benson.  Minneapolis 
Airports  Distiict  Office,  (612)  725-4221. 

Public  Agency:  Mason  City  Airport 
Commission,  Mason  City.  Iowa. 

Application  Number:  95-01-C-OO- 
MCW. 

AppUcation  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$302,790. 

Earliest  Charge  Effective  Date: 
February  1,  1996. 


Estimated  Charge  Expiration  Date: 
August  1,2001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use: 
Airfield  electrical  reconstruction  (phase 

I), 
Airfield  electrical  reconstruction  (phase 

n). 

Land  acquisition  and  fencing;  airfield 

crack  repair  and  slurry  seal: 

reconstruct  airfield  storm  water 

intakes. 
Airfield  directional  signage;  slurry  seal 

runways  (phase  11), 
Modify  terminal  to  meet  Americans 

with  Disabilities  Act  requirements; 

seal  coal  taxiways  A.  B,  and  C;  install 

runway  and  taxiway  edge  drains; 

reconstruct  airfield  storm  water  inlet 

(phase  II), 
Purchase  snow  blower;  ARFF  radio 

communications  system. 
Purchase  snow  broom;  front  end  loader. 
Acquire  high  speed  snow  plow. 
Pavement  overlay;  terminal  security 

fence  and  gates;  expand  snow  removal 

equipment  building. 
Utility  improvements;  purchase  sander 

truck  and  motor  grader. 

Decision  Date:  November  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge.  Central  Region 
Airports  Division,  (816)  426—4730. 

Public  Agency:  Kenton  County 
Airport  Board  (Board),  Covington, 
Kentucky. 

Application  Number:  95-02-C-OO- 
CVG 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Approved  net  PFC  Revenue: 
$111,930,000. 

Earliest  Charge  Effective  Date: 
February  1,  1996. 

Estimated  Charge  Expiration  Date: 
September  1,2000. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's:  (1)  Part  121 
supplemental  0[>erators  which  operate 
at  Cincinnati/Northem  Kentucky 
Intemational  Airport  (CVG)  without  an 
operating  agreement  with  the  Board  and 
enplane  less  than  1,500  passengers  per 
year;  (2)  Part  135  on-demand  air  taxis, 
both  fixed  wing  and  rotary. 

Determination:  Approved.  Based  on 
information  contained  in  the  Board's 
application,  the  FAA  has  determined 
that  each  proposed  class  accounts  for 
less  than  1  percent  of  the  total  annual 
enplanements  at  CVG. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Noise  compatibility  land  use  measure 
(phase  2), 


Runway  18R/36L  extension— i,ouO  feet 

and  related  rehabilitation. 

Decision  Date:  November  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley.  Memphis  Airports 
District  Office.  (901)  544-3495. 

Public  Agency:  Chippewa  Valley 
Regional  Airport,  Eau  Claire.  Wisconsin. 

Application  Number:  95-01-C-OO- 
EAU. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 


Total  Approved  Net  PFC  Revenue: 
$755,028. 

Earliest  Charge  Effective  Date: 
February  1,  1996. 

Estimated  Charge  Expiration  Date: 
September  1,  2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use: 
Terminal  building  improvements, 
Taxiway/apron  improvements  (design 

only). 
Airport  snow  removal  vehicle  (I), 


Taxiway  B  and  C  reconstmction. 
Snow  removal  equipment  building 

expansion  (design  only), 
Taxiway/apron  improvements. 
Snow  removal  equipment  building 

expansion  (constmction). 
Airport  snow  removal  vehicle  (II), 
PFC  administration. 

Decision  Date:  November  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  Benson,  Minneapolis 
Airports  District  Office,  (612)  725-4221. 

Amendments  to  PFC  Approvals 


Amendment  No.  city,  state 


93-01 -C-01-TPA.  Tampa,  FL  ... 
93-01 -C-01 -TVS,  Knoxville,  IN 
92-01 -C-02-MEI,  Mendian.  MS 
93-02-C-01-MEI,  Meridian,  MS 


Amend- 
ment ap 
proved 
date 


10/03/95 
11/13/95 
11/20/95 
11/20/95 


Amended  ap- 
proved net  PFC 
revenue 


$93,007,614 

5.067,227 

122,500 

155,223 


Original  ap- 
proved net  PFC 
revenue 


587,102,000 

122,505,681 

122,500 

155,223 


Original 
estimated 

charge 
exp.  date 


09/01/99 
01/01/97 
06/01/94 
08/01/96 


Amended 

estimated 

charge 

exp.  date 


08/01/99 
02/01/97 
06/01/94 
08/01/96 


Issued  in  Washington,  D.C.  on  January  3, 
1996. 
Donna  P.  Taylor, 

Manager,  Passenger  Facility  Charge  Branch. 
|FR  Doc.  96-277  Filed  1-8-96;  8:45  am] 
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SunshiPf;  act  Meetings 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  of  meetrngs  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94^109)  5  U.S.C.  552tKe)(3). 


^BROADCASTING  BOARD  Of  GOVERNORS 

DATE  AND  TIME:  January  9.  1996;  9:00 

a.m. 

PUkCi:  Cohen  Building.  330 
Independence  Avenue,  S.W.,  Visitors 
Cf-       '*      "   igton,  D.C.  20547. 
CLl  St  ^  Mt  r    nQ:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  address 
internal  procedural  issues,  as  well  as 
sensitive  foreign  policy  and  personnel 
issues  relating  to  potential  options  in 
the  U.S.  international  broadcasting  field. 
This  meeting  is  closed  because  if  open 
it  likely  would  either  disclose  matters 
that  would  be  properly  classiHed  to  be 
kept  secret  in  the  interest  of  foreign 
pohcy  under  the  appropriate  executive 
order  (5  U.S.C.  552b.(c)((l))  or  would 
disclose  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  (5  U.S.C. 
352b.  (c)(9)(B))  In  addition,  part  of  the 
discussion  will  relate  solely  to  the 
internal  personnel  rules  and  practices, 
and  f)ersonnel.  of  the  BBC.  the 
International  Broadcasting  Bureau,  and 
USIA.  (5  U.S.C.  552b.  (c)  (2)  and  (6)) 


The  Board  meeting  will  be  followed  by 
a  closed  meeting  of  the  Board  of 
Directors  of  RFE/RL.  Inc..  a  private 
nonprofit  grantee  of  the  BBC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Barbara 
Floyd  at  (202)  401-3736. 

Dated:  lanuary  5,  1996. 
David  W.  Burke. 
Chairman. 

|FR  Doc.  96-390  Filed  1-5-96;  2:48  pm) 
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FEDERAL  HOUStNG  FINANCE  BOARD 

"FEDERAL  REGJSTER  "  CfTATlON  OF 

PREVIOUS  ANNOUNCEMENT:  61  FR  230. 

January  3,  1996 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  A.M.  Wednesday. 

January  10.  1996. 

CHANGES  IN  THE  MEETING:  Cancellation  of 

Meeting. 

Matters  previously  scheduled  for 
consideration  will  be  published  in  the 
Federal  Register  when  rescheduled. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 
Kits  1.  Fair. 
Managing  Director. 
|FR  Doc.  96-352  Filed  1-5-96;  12:14  pm) 
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Tuesday 

January  9 


FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  a.m.  (EST).  January 
16. 1996. 

PLACE:  4th  Floor.  Conference  Room. 
1250  H  Street.  N.W..  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Approval  of  the  m  i  nutes  of  the 
December  18,  1995,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  audit  report:  "Pension  and 
Welfare  Benefits  Administration  Review  of 
the  Thrift  Savings  Plan  C  and  F  Fund 
Investment  Management  Operations  at  Wells 
Fargo  Institutional  Trust  Ckimpany  and  Wells 
Fargo  Nikko  Investment  Advisors." 

CONTACT  PERSON  FOB  M  e  s  :^v-  >, 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  January  4. 1996. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 

Investment  Board. 

[FR  Doc.  96-333  Filed  1-5-96;  10:47  am) 
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DEPif^'ViPN'   :r  "C  .,.s>NG  AND 
JRBAN  3t*£i.C>PMcN; 

Ortice  01  the  Secr9tary 

24  CFR  Part  25 

[Docket  No.  FR^397»-F-011 

RiN  2S01-AC09 

Mc-gagee  Review  Board;  Streamlined 
Final  Rule 

agency:  Ofiice  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  further  streamlines 
HUD's  regulations  on  the  Mortgagee 
Review  Board  (MRB).  This  rule  is  part 
of  HUD's  efforts  to  comply  with  the 
President's  regulatory  reform  initiatives 
by  producing  concise  regulations  that 
are  easy  to  use  and  understand.  This 
rule  will  not  change  the  substantive 
requirements  of  the  MRB  regxilations. 
but  it  will  eliminate  provisions  that  are 
redundant  of  the  MRB  statute. 

EFFECTIVE  DATE:  February  8.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emmett  N.  Roden,  Assistant  General 
Counsel  for  Administrative  Proceedings, 
Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development. 
451  7th  Street.  S.W.,  Room  10251, 
Washington,  D.C.  20410,  telephone 
(202)  708-2350.  The  telephone  niunber 
for  the  hearing  impaired  (TDD)  is  (202) 
708-9300.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  The 
Mortgagee  Review  Board  (MRB  or  the 
Board)  final  rule  was  pubhshed  in  the 
Federal  Register  on  August  1.  1995  (60 
FR  39236).  The  August  1.  1995  final  rule 
streamlined  the  hearing  procedures  to 
allow  the  Board  to  delegate  its  hearing 
authority  to  a  hearing  official.  This  new 
process  is  much  less  time-consuming 
and  expensive,  and  it  is  consistent  with 
the  President's  regulatory  reform 
initiatives  expressed  in  Executive  Order 
12866  and  the  President's  memorandum 
of  March  4.  1995  t(iall  Federal 
departments  and  agencies. 

However,  HUD  has  determined  that  it 
can  further  streamline  the  regulations  by 
removing  language  that  is  redundant  of 
the  MRB  statute  (12  U.S.C.  1708(c)-(d)). 
For  example,  the  statute  fully  describes 
the  types  of  administrative  actions  that 
the  Board  may  take  against  mortgagees, 
the  Board's  authority  to  request  the 
Secretary  to  issue  cease  and  desist 
orders  to  mortgagees,  and  the 
requirement  to  notify  GNMA  of 
withdrawal  actions.  Since  these 
statutory  provisions  are  nearly  self- 
explanatory  and  widely  accessible,  it  is 


unneoesMry  to  repeat  them  in  the  Code 
of  Federal  Regulations. 

Therefore,  this  rule  removes  several 
redundant  provisions  from  the  MRB 
regulations.  This  rule  revises  §  25.3  to 
remove  the  following  definitions: 
administrative  action,  cease  and  desist 
order,  letter  of  reprimand,  notice  of 
charges,  party,  probation,  reasonable 
cause,  suspension,  and  withdrawal.  The 
rule  revises  §25.5  (Administrative 
actions)  and  removes  §  25.12  (Cease  and 
desist  orders).  The  rule  also  revises 
§  25. 14  concerning  the  requirement  to 
notify  GNMA  of  withdrawal  actions, 
and  removes  §  25.15  concerning  annual 
reports  to  the  Secretary.  In  place  of  the 
redundant  statutory  language,  this  rule 
includes  the  references  to  the 
appropriate  statutory  provisions. 

Although  the  statutory  provisions  are 
accessible  and  are  referenced  in  the  new 
rule  text,  HUD  seeks  to  ensure  that  this 
rule  is  easy  to  use.  Therefore.  HUD 
intends  to  provide  mortgagees  with  a 
copy  of  the  MRB  statute  along  with  the 
copies  of  the  updated  regulatory  text 
that  HUD  routinely  provides. 

This  rule  also  amends  the  regulations 
to  correct  three  minor  errors.  First,  this 
rule  corrects  a  typographical  error  in 
§25.9(1);  the  word  "inquiries"  should 
appear  instead  of  "inquires."  Second, 
this  rule  corrects  §  25.9(p)  to  refer  to 
prudent  "mortgagees"  rather  than 
"lenders."  HUD  had  intended  to  use  the 
term  "mortgagees"  in  this  paragraph,  in 
conformance  with  the  definition  of  that 
term  in  §  25.3.  Third,  this  rule  restores 
language  in  §  25.5(d)  regarding  the  effect 
of  a  sus{>ension  upon  Title  I  lenders  that 
was  inadvertently  deleted  from 
§  202.9(a)(3)  in  the  August  1, 1995  final 
rule. 

lustification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  final 
rule  for  effect,  in  accordance  with  its 
regulations  on  rulemaking  (24  CFR  part 
10).  However,  part  10  provides 
exceptions  from  the  general  rule  if  HUD 
finds  good  cause  to  omit  advance  notice 
and  public  participation.  The  good 
cause  requirement  is  satisfied  when 
prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest"  (24  CFR  10.1). 
HUD  finds  that  good  cause  exists  to 
publish  this  rule  for  effect  without  first 
sohciting  public  comment.  Since  this 
rule  does  not  alter  any  rights  or 
responsibilities  of  parties  affe<;ted  by  the 
rule  nor  any  substantive  requirements  of 
the  rule,  such  prior  public  procedure  is 
unnecessary. 


Findings  and  Other  Matters 

National  Environmental  Policy  Act 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  administrative 
decisions,  which  do  not  constitute 
development  decisions  and  do  not  affect 
the  physical  condition  of  a  project  area 
or  building.  Therefore,  this  rule  is 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Pohcy  Act. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Secretary  hereby  certifies  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  streamlines  the 
Mortgagee  Review  Board  regulations  by 
removing  language  from  the  Code  of 
Federal  Regulations  that  is  redundant  of 
language  that  appears  in  the  United 
States  Code.  It  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  businesses. 

Executive  Order  12606,  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  final  rule  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being.  No  significant 
change  in  existing  HUD  policies  or 
programs  will  result  from  promulgation 
of  this  rule,  as  those  poUcies  and 
programs  relate  to  family  concerns. 
Therefore,  the  rule  is  not  subject  to 
review  under  the  Order. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  poUcies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  Stales  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  final  rule  is  not  subject  to 
review  under  the  Order. 

List  of  Subjects  in  24  CFR  Part  25 

Administrative  practice  and 
procedure,  Loan  programs — housing 
and  community  development, 
Organization  and  functions 
(Government  agencies). 
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Accordingly.  24  CFR  part  25  is 
amended  as  follows: 

PART  2^-MORTGAGEE  REVIEW 

BOARD 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1708  (c)-{d)),  1709(s), 
1715b,  and  1735  (f)-14;  42  U.S.C  3535(d). 

2.  Section  25.3  is  amended  by 
removing  the  definitions  for  the 
following  terms:  "administrative 
action",  "cease  and  desist  order", 
"letter  of  reprimand",  "notice  of 
charges",  "party",  "probation", 
''reasonable  cause",  "suspension",  and 
"withdrawal";  and  by  revising  the 
definitions  for  the  terms  "lender'',  "loan 
correspondent",  and  "mortgagee",  to 
read  as  follows: 

§25.3    Detin^tions. 

•         •         •         *         * 

Lender.  A  financial  institution  as 
defined  in  §  202.2(a)  of  this  title. 

Loan  correspondent.  A  financial 
institution  as  defined  in  §  202.2(b)  of 
this  title. 

Mortgagee.  For  purposes  of  the 
regulations  in  this  part,  the  term 
"mortgagee"  includes: 

(1)  The  original  lender 

under  the  mortgage,  as  that  term  is 
defined  at  sections  201(a)  and  207(a)(1) 
of  the  National  Housing  Act  (12  U.S.C. 
1707(a).  1713(a)(1)); 

(2)  A  lender  or  loan  correspondent  as 
defined  in  this  section; 

(3)  A  branch  office  or  subsidiary  of 
the  mortgagee,  lender,  or  loan 
correspondent;  or 

(4)  Successors  and  assigns  of  the 
mortgagee,  lender,  or  loan 
correspondent,  as  are  approved  by  the 
Commissioner. 

•         •         *         •         * 

3.  Section  25.5  is  revised  to  read  as 
follows: 

5  25.6     Administrative  actions. 

(a)  General.  The  Board  is  authorized 
to  tsJce  the  following  administratTve 
actions:  letter  of  reprimand,  probation 
suspension,  withdrawal,  or  settlement 
agreement.  These  actions  are  described 
at  12  U.S.C.  1708(c)(3),  and  as  further 
set  out  in  this  section. 

(b)  Letter  of  reprimand.  A  letter  of 
reprimand  shall  be  effective  upon 
receipt  of  the  letter  by  the  mortgagee. 


Failure  to  comply  with  a  directive  in  the 
i(»ttpr  of  repnmand  may  result  in  any 
other  administrative  action  under  this 
part  that  the  Board  finds  appropriate. 

(c)  Probation.  Probation  shall  be 
pffective  upon  receipt  of  the  notice  of 
probation  by  the  mortgagee.  Failure  to 
comply  with  the  terms  of  probation  may 
result  in  any  other  administrative  action 
under  this  part  that  the  Board  finds 
appropriate. 

(d)  Suspension.  A  suspension  shall  be 
based  upon  adequate  evidence  and  shall 
be  effective  upon  receipt  of  the  notice  of 
suspension  by  the  mortgagee.  Ehiring  the 
period  of  suspension,  HUD  will  not 
endorse  any  mortgage  originated  by  the 
suspended  mortgagee  unless  prior  to  the 
date  of  suspension  a  firm  commitment 
has  been  issued  relating  to  any  such 
mortgage,  or  a  Direct  Endorsement 
imderwriter  has  approved  the  mortgagor 
for  any  such  mortgage.  During  the 
period  of  suspension,  a  lender  or  loan 
correspondent  may  not  originate  new 
title  I  loans  under  their  Title  I  Contracts 
of  Insurance  or  apply  for  a  new  Contract 
of  Insurance. 

(e)(1)  Withdrawal.  During  the  period 
of  withdrawal,  HUD  wdll  not  endorse 
any  mortgage  originated  by  the 
withdrawn  mortgagee  imless  prior  to  the 
date  of  withdrawal  a  firm  commitment 
has  been  issued  relating  to  any  such 
mortgage,  or  a  Direct  Endorsement 
underwriter  has  approved  the  mortgagor 
for  any  such  mortgage.  During  the 
period  of  withdrawal,  a  lender  or  loan 
correspondent  may  not  originate  new 
title  I  loans  under  their  Title  I  Contracts 
of  Insurance  or  apply  for  a  new  Contract 
of  Insurance.  The  Board  may  limit  the 
geographical  extent  of  the  vdthdrawal. 
or  limit  its  scope  (e.g.,  to  either  the 
single  family  or  multifamily  activities  of 
a  wnlhdravra  mortgagee).  Upon  the 
expiration  of  the  period  of  withdrawal, 
the  mortgagee  may  file  a  new 
application  for  approval  under  24  CFR 
part  202. 

(2)  Effective  date  of  withdrawal,  (i)  If 
the  Board  determines  that  immediate 
action  is  in  the  pubHc  interest  or  in  the 
best  interests  of  the  Department,  then 
withdrawal  shall  be  effective  upon 
receipt  of  the  Board's  notice  of 
withdrawal. 

(ii)  If  the  Board  does  not  determine 
that  immediate  action  is  necessary 
according  to  paragraph  (e)(2)(i)  of  this 


section,  then  withdrawal  shall  be 
effective  either: 

(A)  Upon  the  expiration  of  the  30-day 
period  specified  in  §  25.8.  if  the 
mortgagee  has  not  requested  a  hearing; 
or 

(B)  Upon  receipt  of  the  Board's 
decision  under  §  25.8,  if  the  mortgagee 
requests  a  hearing. 

4.  Section  25.9  is  amended  by  revising 
paragraphs  (1)  and  (p)  to  read  as  follows: 

§  25.9    Grounds  for  an  administrative 
action. 

•  *        •        «        * 

(1)  Failure  of  a  mortgagee  to  respond 
to  inquiries  from  the  Board; 

•  •         *         *         • 

(p)  Business  practices  which  do  not 
conform  to  generally  accepted  practices 
of  prudent  mortgagees  or  which 
demonstrate  irresponsibility; 


§25.12    [Removed] 

5.  Section  25.12  is  removed. 

§25.13    [Redesignated  as  §25.12] 

6.  Section  25.13  is  redesignated  as 
§25.12. 

7.  Section  25.14  is  redesignated  as 
§  25.13,  and  is  revised  to  read  as 
follows: 

§  25.1 3    Notifying  GNMA  of  wittidrawal 
actions. 

When  the  Board  issues  a  notice  of 
violation  that  could  lead  to  vdthdrawal 
of  a  mortgagee's  approval,  or  is  notified 
by  GNMA  of  an  action  that  could  lead 
to  withdrawal  of  GNMA  approval,  the 
Board  shall  proceed  in  accordance -with 
12  U.S.C.  1708(d). 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Number  2502-0450.) 

§25.15    [Removed] 

8.  Section  25.15  is  removed. 

§  25.16    [Redesignated  as  §  25.14] 

9.  Section  25.16  is  redesignated  as 
§25.14. 

§25.18    [Redesignated  as  §25.15] 

10.  Section  25.18  is  redesignated  as 
§25.15. 

Dated:  December  15, 1995. 
Henry  G.  CisBeres, 
Secretary. 
|FR  Doc.  96-113  Filed  1-8-96;  8:45  am] 
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AGENCY:  Researt:h  and  Special  Programs 

Kdministration  (RSPA).  DOT. 

A  enow:  Notice  of  Propoeed  Rulemaking. 

3c  MMARY:  In  accordance  with  Section 
406  of  the  "Interstate  Commerce 
Commission  Sunset  Act"  (the  Act), 
RSPA  is  proposing  to  extend  for  one 
year,  until  September  30,  1997,  the 
authority  to  ship  certain  liquid 
hazardous  materials  in  open-head  fiber 
drums  that  do  not  meet  performance- 
oriented  packaging  standards  for 
hazardous  materials  in  Packing  Group 
in.  The  Act  provides  that  a  final  rule 
must  be  issued  by  February  27,  1996. 
DATES:  Comments  must  be  received  on 
or  before  February  5.  1996. 
AOC'=ESS£S:  Address  comments  to 
I>x.vf  IS  unit  (DHM-30),  Office  of 
Hazardous  Materials  Safety,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
(Docket  No.  HM-221A)  and  be 
submitted,  when  possible,  in  five 
copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building,  400  Seventh  Street, 
SW,  Washington,  DC  20590-0001. 
Office  hours  are  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday  except  Federal 
holidays,  when  the  office  is  closed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW, 
Washington,  DC  20590-00001; 
telephone  202-366-4400. 
SUPPt-EMENTARY  INFORMATION:  A  central 
tenet  of  DOT's  regulation  of  hazardous 
materials  is  the  assurance  that 
packagings  will  retain  their  contents 
during  normal  conditions  of 
transportation  Prior  to  1991,  the 
Hazardous  Materials  Regulations  (HMR, 
49  CFR  Parts  171-180)  generally 
specified  the  use  of  packagings 
manufactured  to  design  specifications. 
However,  the  HMR  also  authorized  the 


use  of  certain  non-specification 
packagings  (including  fiber  drums)  for 
shipping  certain  categories  of  hazardous 
materials,  such  as  flanunable  liquids 
with  a  flash  point  above  73°  F,  liquid 
cleaning  compounds  and  other  liquid 
corrosives,  and  hazardous  wastes  and 
hazardous  substances  not  included  in 
another  hazard  class.  In  general,  these 
specific  authorizations  had  been  added 
to  the  HMR  when  a  material  posing  a 
low  or  moderate  hazard,  which  had  not 
been  previously  regulated,  was  first 
included  within  the  HMR's 
classification  of  hazardous  materials.  In 
these  cases,  IX)T  had  permitted  the 
continued  use  of  packagings  then  being 
used  for  shipping  the  material.  These 
packagings  were  required  to  be  only 
"strong,  tight  packages"  that  were 
"designed  and  constructed,  (with  their] 
contents  so  limited,  that  imder 
conditions  normally  incident  to 
transportation: 

(1)  There  will  be  no  significant  release  of 
the  hazardous  materials  to  the  environment: 

(2)  The  effectiveness  of  the  package  will 
not  be  substantially  reduced:  and 

(3)  There  will  be  no  mixture  of  gases  or 
vapors  in  the  package  which  could,  through 
any  credible  spontaneous  increase  of  heat  or 
pressure,  or  through  an  explosion, 
significantly  reduce  the  effectiveness  of  the 
packaging. 

49  CFR  173.24(a),  (b)  (1990  ed.) 

On  December  21,  1990,  RSPA  issued 
a  final  rule  in  Docket  No.  HM-181  (55 
FR  52401;  revisions  and  response  to 
petitions  for  reconsideration,  56  FR 
66124  (Dec.  20,  1991);  further 
corrections  and  amendments,  57  FR 
45442,  45446  [Oct.  1, 1992).  46624  [Oct. 
9.  19921).  In  this  rulemaking,  RSPA 
adopted  performance-oriented 
packaging  standards  for  non-bulk 
packagings  (up  to  450  liters  [119 
gallons)  capacity  or  400  kg  [882  lbs.)  net 
mass).  Hazardous  materials  have  been 
assigned  to  Packing  Groups  I,  II,  or  III, 
based  on  their  level  of  hazard  (with 
Packing  Group  I  indicating  those 
materials  posing  the  greatest  hazards), 
and  minimum  levels  of  performance 
were  established  for  each  Packing 
Group.  These  "HM-181  performance 
standards"  are  intended  to  simulate  the 
normal  transportation  environment  and 
to  achieve  international  uniformity. 

In  the  HM-181  rulemaking.  RSPA 
eliminated  most  instances  where  the 
HMR  previously  authorized  the  use  of 
non-specification  packagings,  including 
packagings  for  more  than  200 
environmentally  hazardous  substances 
(such  as  polychlorinated  biphenyls 
(PCBs)).  In  addition,  RSPA  classified  as 
hazardous  materials  certain  lower 


toxicity  poisons  that  had  not  previously 
been  reculated. 

To  allow  for  an  orderly  transition  to 
the  HM-181  rules,  RSPA  authorized 
packagings  meeting  the  HM-181 
performance  standards  to  be  used 
immediately  but  provided  a  five-year 
phase-out  period  (ending  on  September 
30,  1996)  for  previously  authorized 
packagings.  RSPA  specified  that  on 

October  1,  1996.  requirements  in  parts  172 
and  173  of  [49  CFR)  for  maintenance  and  use 
of  packagings  that  were  not  previously  in 
effect  are  effective  *   *   *.  [Pjackaging 
authorizations  removed  from  part  173  of  (49 
CFR)  by  [HM-lSl]  may  no  longer  be  used  in 
place  of  new  packaging  requirements. 

49  CFR  171.14(a)(l)(iii),  previously 
located  at  49  CFR  171.14(b)(8). 

On  December  29,  1995,  the  President 
signed  the  Act  (Pub.  L.  104-88).  Section 
406  of  the  Act  reads  as  follows: 
SEC  406.  FIBER  DRUM  PACKAGING 

(a)  IN  GENERAL— In  the  administration  of 
chapter  51  of  title  49,  United  States  Code,  the 
Secretary  of  Transportation  shall  issue  a  final 
rule  within  60  days  after  the  date  of  the 
enactment  of  this  Act  authorizing  the 
continued  use  of  fiber  drum  packaging  with 

a  removable  head  for  the  transportation  of 
liquid  hazardous  materials  with  respect  to 
those  liquid  hazardous  materials  transported 
by  such  drums  pursuant  to  regulations  in 
effect  on  September  30, 1991,  if — 

(1)  the  packaging  is  in  compliance  with 
regulations  of  the  Secretary  under  the 
Hazardous  Materials  Transportation  Act  as  in 
effect  on  September  30, 1991;  and 

(2)  the  packaging  will  not  be  used  for  the 
transportation  of  hazardous  materials  that 
include  materials  which  are  poisonous  by 
inhalation  or  materials  in  Packing  Groups  I 
and  II. 

(b)  EXPIRATION.— The  regulation  referred 
to  in  subsection  (a)  shall  expire  on  the  later 
of  September  30, 1997.  or  the  date  on  which 
funds  are  authorized  to  be  appropriated  to 
carry  out  chapter  51  of  title  49,  United  States 
Code  (relating  to  transportation  of  hazardous 
materials),  for  fiscal  years  beginning  after 
September  30, 1997. 

(c)  STUDY  — 

(1)  IN  GENERAL— Within  90  days  after  the 
date  of  enactment  of  this  Act,  the  Secretary 
shall  contract  with  the  National  Academy  of 
Sciences  to  conduct  a  study — 

(A)  to  determine  whether  the  requirements 
of  section  5103(b)  of  title  49,  United  States 
Code  (relating  to  regulations  for  safe 
transportation),  as  they  pertain  to  fiber  drum 
packaging  with  a  removable  head  can  be  met 
for  the  transportation  of  liquid  hazardous 
materials  (with  respect  to  those  liquid 
hazardous  materials  transported  by  such 
drums  pursuant  to  regulations  in  effect  on 
September  30, 1991)  with  standards 
(including  fiber  drum  industry  standards  set 
forth  in  a  June  8,  1992,  exemption 
application  submitted  to  the  Department  of 
Transportation),  other  than  the  performance- 
oriented  packaging  standards  adopted  under 
docket  number  HM-181  contained  in  part 
178  of  title  49,  Code  of  Federal  Regulations; 
and 
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(B)  to  determine  whether  a  packaging 
standard  (including  such  fiber  drum  industry 
standards),  other  than  performance-oriented 
packaging  standards,  will  provide  an  equal  or 
greater  level  of  safety  for  the  transportation 
of  liquid  hazardous  materials  than  would  be 
provided  if  such  performance-oriented 
packaging  standards  were  in  effect. 

(2)  COMPLETION —The  study  shall  be 
completed  before  March  1, 1997.  and  shall  be 
transmitted  to  the  Committee  on  Conunerce, 
Science,  and  Transportation  of  the  Senate 
and  the  Transportation  and  Infrastructure 
Committee  of  the  House  of  Representatives. 

(d)  SECRETARIAL  ACTION.— By 
September  30, 1997,  the  Secretary  shall  issue 
final  regulations  to  determine  what  standards 
should  apply  to  fiber  drum  packaging  with  a 
removable  head  for  transportation  of  liquid 
hazardous  materials  (with  respect  to  those 
liquid  hazardous  materials  transported  by 
such  drums  pursuant  to  regulations  in  effect 
on  September  30, 1991)  after  September  30. 
1997.  In  issuing  such  regulations,  the 
Secretary  shall  give  full  and  substantial 
consideration  to  the  results  of  the  study 
conducted  in  subsection  (c). 

To  cany  out  the  mamdate  in  Sections 
(a)  and  (b)  of  the  Act,  RSPA  is  proposing 
to  add  a  new  paragraph  (a)(2)(iii)  to  49    ■ 
CFR  171.14.  Interested  parties  are 
invited  to  submit  comments  on  this 
proposal.  Comments  are  specifically 
invited  with  regard  to  the  possibility 
that,  under  Section  (b)  of  the  Act,  the 
transition  period  for  continued  use  of 
non-specification  open-head  fiber 
drums  for  certain  liquid  hazardous 
materials  may  extend  to  a  futtu«  date 
(beyond  September  30,  1997)  that  is 
now  uncertain. 

RSPA  considers  that  this  eventuality 
may  best  be  dealt  with,  if  necessary,  in 
the  "final  regulations"  to  be  issued  by 
September  30,  1997,  imder  Section  (d) 
of  the  Act.  At  that  time,  further 
appropriations  for  fiscal  years  beginning 
after  September  30, 1997,  may  have 
been  authorized,  and  the  transition 
period  would  end  on  September  30, 
1997.  Otherwise,  RSPA  and  interested 
parties  should  have  a  better 
appreciation  at  that  time  for  the  date 
when  further  appropriations  may  be 
authorized.  However,  RSPA  will 
consider  alternatives  that  commenters 
wish  to  suggest  for  handling  the 
uncertain  length  of  this  extended 
transition  period  for  the  continued  use 
of  non-specification  open-head  fiber 
drums  for  certain  liquid  hazardous 
materials. 

Because  the  Act  requires  the  present 
rulemaking  to  be  completed  by  February 
27,  1996,  RSPA  is  specifying  a  deadline 
for  comments  that  is  less  than  the  60 
days  recommended  in  Executive  Order 
12866.  To  encourage  interested  parties 
to  submit  comments,  and  somewhat 
compensate  for  a  shortened  comment 
period,  RSPA  is  mailing  a  typewritten 


copy  of  this  Notice  to  each  person  who 
submitted  comments  in  RSPA's 
rulemaking  proceeding  in  Docket  No. 
HM-221,  Alternate  Standards  for  Open- 
Head  Fiber  Dnim  Packaging 
(Termination  Notice,  60  FR  50714  [Sept. 
29,  19951).  Although  RSPA  will 
consider  late-filed  comments  to  the 
extent  practicable,  in  accordance  with 
49  CFR  106.23,  the  Act's  requirement 
that  a  final  rule  be  issued  within  60 
days  of  enactment  will  make  it 
extremely  difficult  for  RSPA  to  consider 
comments  received  after  February  5, 
1996. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  of  proposed  rulemaking  is 
not  considered  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  was  not  reviewed  by 
the  Office  of  Management  and  Budget. 
This  notice  of  proposed  rulemaking  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26,  1979). 

B.  Executive  Order  12612 

This  notice  of  proposed  rulemaking 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  in  Executive 
Order  12612  ("Federalism").  The 
Federal  hazardous  material 
transportation  law  (49  U.S.C.  5101- 
5127)  contains  an  express  preemption 
provision  that  preempts  Slate,  local  and 
Indian  tribe  requirements  on  certain 
covered  subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
marking,  and  placarding  of  hazardous 
material: 

(iii)  the  preparation,  execution,  and 
use  of  shipping  docimients  pertaining  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation; 
and 

(v)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
pai.kagiiig  or  a  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  concerns  the 
packaging  authorized  for  certain 
hazardous  materials.  If  adopted,  this 
rule  would  preempt  State,  local,  or 
Indian  tribe  requirements  concerning 
this  subject  unless  the  non-Federal 


requirements  are  "substantively  the 
same  as"  the  Federal  requirements. 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

Section  5125(b)(2)  of  49  U.S.C. 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day,  and  not 
later  than  two  years,  following  the  date 
of  issuance  of  the  final  rule.  RSPA 
proposes  that  October  1, 1996,  would  be 
the  effective  date  of  Federal  preemption 
for  the  continued  authorization  of  these 
fiber  drums. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  would  continue 
until  September  30. 1997.  authority  for 
shipment  of  certain  liquid  hazardous 
materials  in  open-head  fiber  drums  that 
do  not  meet  the  performance  standards 
in  the  HMR.  I  certify  that  the  rule 
proposed  in  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  subject  to 
modification  as  a  result  of  a  re\iew  of 
comments  received  in  response  to  this 
proposal. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
requirements  in  this  proposed  rule. 

E.  Regulations  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  1 71 

Exports.  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171  would  be  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 
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.:.  m  3  1    i  i-i.  a  new  paidgrapn 
(a)(2)(iii)  would  be  added  to  read  as 
follows: 

§  171.14    Transitional  provisions  for 
Implsmentlng  rsquirsmant*  bassd  on  ttts 
UN  Rscomm«n<latlons. 


(a)  •  •  • 
(2)  •  •  • 


(iii)  Non-specification  fiber  dru;ni. 
Until  September  30,  1997,  a  non- 
specification  fiber  drum  with  a 
removable  bead  is  authorized  for  a 
liquid  hazardous  material  in  Packing 
Group  III  that  is  not  poisonous  by 
inhalation  for  which  this  packaging  was 
authorized  under  the  requirements  of 
Part  172  or  Part  173  in  effect  on 
September  30,  1991. 


issued  in  Washington,  E)C  on  January  4, 
1996,  under  authority  delegated  in  49  CFR 
Part  106. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  96-337  Filed  1-8-96;  8:45  am) 
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The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users,  inclusion  or 
exclusion  from  this  list  has  no 
legal  significarx^. 

Rules  Going  Into  Effect 
Today 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  statior^;  table  of 

assignments. 

Missouh;  published  12-5-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 

N- 
butoxypoJy(oxyettiylene) 
poly(oxypropylene)  glycol; 
published  1-9-961 

Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oiaa  (frozen);  grade 

starxlards;  comments  due 

by  1-8-96;  published  12-7- 

95 
Onions  grown  in- 

Texas;  comments  due  t>y  1- 
11-96;  published  12-12-95 
Peas,  field  and  black-eye 

(frozen);  grade  standards; 

comments  due  by  1-8-96; 

published  12-7-95 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management: 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  1-10- 
96;  published  12-11-95 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchar>ge  Act 
Futures  commission 
merchants;  minimum 
financial  requirements, 
subordinated  debt 
prepayment,  and  gross 
collection  of  exchange-set 
margin  for  omnibus 
accounts,  comments  due 
by  1-12-96;  published  12- 
13-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations; 

Ground  and  aircraft  flight 
risJc;  comments  due  by  1- 
12-96;  published  11-13-95 

Multiyear  contracting  and 
other  miscellaneous 
provisions;  comments  due 
by  1-12-96;  published  11- 
13-95 
Federal  Acquisition  Regulation 

(FAR): 

Contingent  fee 
representation;  comments 
due  by  1-12-96;  published 
11-13-95 

Employee  stock  ownership 
plans;  comcDents  due  by 
1-8-96;  published  11-7-95 

EDUCATION  DEPARTMENT 
Postsecorxtary  educatkxi: 
Student  support  services 
program;  clarification  arxJ 
simplification;  comments 
due  by  1-12-96;  published 
12-13-95 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Outer  Continental  Shelf;  gas 

pipeline  facilities  and 

services;  agency's 

jurisdiction;  comments  due 

by  1-12-96;  published  12' 

11-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  emissions  from 
hard  and  decorative 
chromium  electroplating 
arxl  anodizing  tanks,  etc.; 
comments  due  by  1-12- 
96;  published  12-13-95 
Air  quality  implementatK)n 
plans;  approval  arxJ 


promulgation;  various 

States: 

Pennsylvania;  comnf>ents 

due  by  1-12-96;  published 

12-13-95 
South  Carolina;  comments 

due  by  1-10-96;  published 

12-11-95 
Washington;  comments  due 

by  1-8-96;  published  12-8- 

95 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Flonda;  comments  due  by 
1-8-96;  published  12-7-95 

New  Jersey;  comments  due 
by  1-8-96;  published  12-7- 
95 

Clean  Air  Act: 
State  operating  permits 
programs- 
California;  comments  due 

by  1-8-96;  putdished 

12-7-95 
California;  comments  due 

by  1-8-96;  published 

12-7-95 
California;  comments  due 

by  1-8-96;  published 

12-7-95 

Califomia;  comments  due 
by  1-8-96;  published 
12-7-95 
Hazardous  waste: 
Military  munitions  rule; 
explosives  emergerx:ies; 
redefinition  of  orvsite; 
comments  due  by  1-8-96; 
published  11-8-95 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnxxjities: 
Imidaclopnd;  comments  due 
by  1-12-96;  published  12- 
13-95 
Superfund  program; 
National  oil  arxl  hazardous 
substances  contingency 
plan- 
National  phorrties  list 
update;  comments  due 
by  1-11-96;  published 
12-20-95 
Toxc  substances: 
Significant  new  uses- 
Ethane.  1,1,1,2,2- 
pentafluoro-;  comments 
due  by  1-12-96; 
published  12-13-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services; 
Heahng  akl  compatible 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  comments 


due  by  1-12-96;  published 
12-12-95 
Radio  stations;  tatile  of 
assignments; 

Maine;  comments  due  by  1- 
8-96;  published  12-4-95 
Television  broadcastirig: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992- 
Rate  regulation; 
comments  due  by  1-12- 

'E3ERA;.    EMERGENCE 
MANAGEMENT   AGENCY 
Flood  ir.o„.a.'.^c  f;;^^:a.~.s: 
Insurarx^e  coverage  and 
rates;  comments  due  by 
1-8-96:  published  11-9-95 
-ECE"-..    °ESEPVE 
SYSTEM 

Transactions  with  affiliates; 
conformity  of  capital  stock 
and  surplus  definition  to 
unimpaired  capital  stock  and 
surplus  definition,  etc.; 
comments  due  by  1-8-96; 
published  1P-4-Q5 

HEALTH  AND  -^oMan 

SERVICE?  "EPiS'WENT 

Food  ar.a  D'ug 

Administration 

Medical  devices; 
Medical  device  user  facilities 
and  manufacturers; 
adverse  events  reporting; 
certification  arxJ 
registration;  comments 
due  by  1-10-96;  published 
12-11-95 


INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

-iQ  a''  ianas  p^ograr^ 
Abandonea   "n^ne    anc 

reclamation  pian- 

Hopi  Tribe;  comments  due 
by  1-8-96;  pjDi  s^-d 
12-7-95 
Permanent  program  and 
abandoned  mine  lanc 
reclamation  plan 
submissions: 

Colorado;  comments  due  by 
1-8-96;  published  12-7-95 
;.ABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 
etc.: 
Respifato^.  pfotection; 

comments  due  by  1-8-96; 

published  11-7-95 

PERSONNEL  MANAGEMEN' 

OFFICE 

Federal  claims  collection; 

Claims  collections 
standards;  delegation  of 
authority;  comments  due 
by  1-8-96;  published  11-9- 
95 
POSTAL  RATE  COMMISSION 
Practice  ar.c  prjcea^re  r„ici. 
Rate  and  classification 
changes;  expedition, 
flexibility,  and  innovation; 
comnnents  due  by  1-8-96; 
published  12-18-95 


TRANSPOP'^A' ON 
DEPARTMEN-" 

Coast  Guard 
^1  •  y  age  regulations: 
Louisiana;  comments  due  by 
1-12-96;  published  11-13- 
95 
International  Convention  on 
Standards  of  Training, 
Certification  and 
Watchkeeping  for  Seafarers 
(STCW  78) 
Comment  request; 
comments  due  by  1-12- 
96;  published  11-13-95 
Ports  and  watenways  safety: 
Boon  Island,  ME;  sunken 
vessel  MA/  EMPIRE 
KNIGHT;  safety  zone; 
comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 

nEPiR'^MFNT 
-eae'S'  ii*  ation 
ici  ministration 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  1-12-96;  published  11- 
14-95 
Airbus;  comments  due  by  1- 

8-96;  published  11-9-95 
British  Aerospace; 
comments  due  by  1-12- 
96;  published  11-13-95 
Fokker;  comments  due  by 
1-8-96;  published  11-28- 
95 
Hamilton;  comments  due  by 
1-8-96;  published  11-8-95 


Teledyne  Continental 
Motors;  comments  due  by 
1-12-96;  published  11-13- 
95 

Airworthiness  standards: 

Special  conditkxis- 

Beech  model  200 
airplane,  etc.;  comments 
due  by  1-8-96; 
putJiished  12-7-95 

Class  E  airspace;  comments 
due  by  1-8-96;  published 
12-1-95 

Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-8-96; 
published  11-8-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Emergency  relief  program; 
comments  due  by  1-12- 
96;  published  11-13-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems- 
Booster  seat  safety; 
comments  due  by  1-11- 
96;  published  12-12-95 
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There  will  be  no  discussion  of  specific  agency  regulations. 
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Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 
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Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
app(icat>ility  arxj  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisher:  jna^  ■ 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  txjoks  are  listed  m  the  first  fc?:t^^'. 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  ^P  ANSPOPTiTiQN 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

-  CFR  Pars  330 

Ca'fer  fr.'insition  Assistance  tor 
S^'^pius  and  Displaced  Federal 

Er^picyees 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Correction  to  interim  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  inadvertently  failed  to 
designate  a  section  in  a  redesignated 
subpart.  This  document  corrects  this 
error. 

EFFECTIVE  DATE:  December  29,  1995. 

ADDRESSES:  Employment  Service,  Office 
of  Personnel  Management,  1900  E  Street 

NW.,  Washington  DC.  2n41.S-nnni. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Bohling,  202-606-0960,  FAX 
202-606-2329. 

SUPPLEMENTARY  INFORMATION: 

Accordingly,  on  page  67282,  third 
column.  Amendment  3  of  the  interim 
rule  published  on  December  29, 1995,  is 
corrected  to  read  as  follows: 

"3.  Subpart  F  is  redesignated  as 
subpart  J,  section  330.601  is 
redesignated  as  section  330.1001,  and 
Subpart  F  is  added  to  read  as  follows:" 
Robert  T.  Coco, 

Federal  Regulations  Liaison  Officer. 
[FR  Doc.  96-393  Filed  1-9-96;  8:45  am] 
BILLING  CODE  6325-01-M 


Federal  Aviation  "d^ 

14  CFR  Part  39 

[Docket  No  95~NM-23; 
39-9448:  AD  95^-25->i 


ST  ration 


Amendment 


Airworthiness  Directives   McDonnell 
Douglas  Model  MD -i  ■?  Serej 
Airp;anes 

agency:  Federal  Aviation 
\n!:;inistration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMAPY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  an  inspection 
and  other  specified  actions  to  ensure 
that  the  ground  stud  assemblies  at  three 
locations  of  the  airplane  are  installed 
properly  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  ground  stud 
assemblies,  and  to  detect  heat  damage  in 
adjacent  areas;  and  correction  of  any 
discrepancy.  That  AD  was  prompted  by 
reports  indicating  that  arcing  occurred 
across  the  pins  in  the  galley  external 
power  receptacle  due  to  loose  attach 
hardware  on  the  ground  stud.  The 
actions  specified  in  that  AD  are 
intended  to  ensure  that  the  ground  stud 
assemblies  are  attached  correctly  so  that 
arcing  will  not  occur.  Such  arcing,  if  not 
corrected,  could  result  in  heat  damage 
to  adjacent  structure  and  a  fire  in  the 
forward  cargo  compartment,  the  center 
accessory  compartment,  or  the  aft 
fuselage  compartment.  This  action 
would  expand  the  applicability  of  the 
existing  AD  to  include  additional 
airplanes. 
DATES:  Effective  January  25,  1996. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  Revision  1, 
dated  November  6,  1995,  as  fisted  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  25, 
1996. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  dated  July  21, 
1995,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  September  5, 
1995  (60  FR  43364,  August  21,  1995). 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  11,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
239-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
Cafifomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
Cafifomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Branch,  ANM-130L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
Cafifomia  90712;  telephone  (310)  627- 
5347;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION:  On  August 
11,  1995,  the  FAA  issued  AD  95-17-11, 
amendment  39-9341  (60  FR  43364, 
August  21,  1995),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  to  require  an  inspection 
and  other  specified  actions  to  ensure 
that  the  ground  stud  assemblies  at  three 
locations  of  the  airplane  are  installed 
properly  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  ground  stud 
assemblies,  and  to  detect  heat  damage  in 
adjacent  areas;  and  correction  of  any 
discrepancy.  That  action  was  prompted 
by  reports  indicating  that  arcing 
occurred  across  the  pins  in  the  galley 
external  power  receptacle  due  to  loose 
attach  hardware  on  the-ground  stud. 
The  actions  required  by  that  AD  are 
intended  to  ensure  that  the  ground  stud 
assemblies  are  attached  correctly  so  that 
arcing  will  not  occur.  Such  arcing,  if  not 
corrected,  could  result  in  heat  damage 
to  adjacent  structure  and  a  fire  in  the 
forward  cargo  compartment,  the  center 
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ac(.b»i>ory  cu;;ip<irt;ritiiit,  or  Itie  aft 
fuselage  compartment. 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  advised  the  FAA  that, 
during  random  sampling  of  the  fleet, 
additional  airplanes  have  been 
identified  on  which  improper 
installation  and  incorrect  torquing  of  the 
attach  hardware  on  the  ground  stud 
occurred  during  manufacture.  In  light  of 
this,  the  FAA  has  determined  that  those 
additional  airplanes  are  subject  to  the 
same  unsafe  condition  addressed  bv  AD 
95-17-11. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  Revision  1, 
dated  November  6.  1995.  The  inspection 
and  other  specified  actions  described  in 
this  revi.sion  are  identical  to  those 
described  in  the  original  issue  of  the 
alert  service  bulletin  (which  was 
referenced  in  AD  95-17-11). 
Additionally,  this  revision  expands  the 
effectivity  listing  to  include  additional 
airplanes  that  are  subject  to  the 
addressed  unsafe  condition.  This 
revision  also  contains  minor  editorial 
changes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  suf)ersedes  AD  95- 
17-1 1  to  continue  to  require  an 
inspection  and  other  specified  actions  to 
ensure  that  the  ground  stud  assemblies 
at  three  locations  of  the  airplane  are 
installed  properly  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  ground  stud 
assemblies,  and  to  detect  heat  damage  in 
adjacent  areas;  and  correction  of  any 
discrepancy.  This  AD  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A090. 

This  AD  also  requires  that  operators 
report  inspection  results,  positive  or 
negative,  to  the  FAA. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 


invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Ducket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-239-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1  in34,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9341  (60  FR 
43364,  August  21,  1995),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9448,  to  read  as  follows: 

95-25-04  McDonnell  Douglas:  Ainendnient 
39-9448.  Docket  95-NM-239-AD. 
Supersedes  AD  95-17-11,  Amendment 
3»-9341. 

Applicability:  Model  MD-1 1  series 
airplanes,  as  identified  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A090.  Revision  1.  dated  November  6.  1995: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  95-17-11,  amendment  39-9341.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously,"  if  those  requirements  of  AD  95- 
17-11  have  already  been  accomplished,  this 
AD  does  not  require  tiiat  those  actions  be 
repeated. 


UMI 


To  prevent  arcing  in  the  ground  stud 
assemblies  of  the  airplane,  which  could 
result  in  heat  damage  to  adjacent  structure 
and  a  fire  in  the  forward  cargo  compartment, 
the  center  accessory  compartment,  or  the  aft 
fuselage  compartment,  accomplish  the 
following: 

(a)  For  airplanes  having  manufacturer's 
numbers  532,  544,  and  559  through  588 
inclusive:  Within  90  days  after  September  5, 
1995  (the  effective  date  of  AD  95-17-11), 
perform  a  one-time  inspection  and  other 
specified  actions  to  ensure  that  the  ground 
stud  assemblies  in  the  forward  cargo 
comp>artment.  the  center  accessory 
comptartment,  and  the  aft  fuselage 
compartment  are  installed  properly  and 
torqued  as  specified  in  Figure  1  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090.  dated  July  21,  1995,  or 
Revision  1.  dated  November  6,  1995:  to  verify 
the  integrity  of  the  components  of  the  ground 
stud  assemblies;  and  to  detect  heat  damage 

to  areas  adjacent  to  the  ground  stud 
assemblies.  Perform  the  insp>ection  and  other 
sp>ecified  actions  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A09O.  dated  July  21,  1995,  or 
Revision  1.  dated  November  6, 1995. 

(b)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  Within 
90  days  after  the  effective  date  of  this  AD, 
p>erform  a  one-time  insp)ection  and  other 
specified  actions  to  ensure  that  the  ground 
stud  assemblies  in  the  forward  cargo 
compartment,  thecenter accessory 
compartment,  and  the  aft  fuselage 
compartment  are  installed  properly  and 
torqued  as  specified  in  Figure  1  or  2.  as 
applicable,  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A090,  Revision  1, 
dated  November  6,  1995;  to  verify  the 
integrity  of  the  components  of  the  ground 
stud  assemblies;  and  to  detect  heat  damage 
to  areas  adjacent  to  the  ground  stud 
assemblies.  Perform  the  inspection  and  other 
specified  actions  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090,  Revision  1,  dated  November 
6,  1995. 

(c)  If  any  discrepancy  is  found  during  the 
actions  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  correct  the 
discrepancy  in  accordance  with  paragraph 

3.  A. 3.  of  the  Accomplishment  Instructions  of 
Mc£)onnell  Douglas  Alert  Service  Bulletin 
MD11-24A09O,  dated  July  21,  1995,  or 
Revision  1,  dated  Novembers,  1995. 

(d)  Within  10  days  after  accomplishing  the 
inspection  required  by  this  AD,  report 
inspection  results,  positive  or  negative,  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate.  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los  ACO, 


FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  Revision  1,  dated 
November  14, 1995;  or  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A090,  dated 
July  21,  1995.  The  incorporation  by  reference 
of  McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090,  Revision  1,  dated  November 
6,  1995,  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  incorporation 
by  reference  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A090,  dated  July 
21, 1995,  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordaince 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
September  5,  1995  (60  FR  43364,  August  21. 
1995).  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  insf)ected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
January  25,  1996. 

Issued  in  Renton,  Washington,  on 
November  28,  1995. 
S.  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-271  Filed  1-9-96;  8:45  am) 
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14  CFR  Part  71 

[/>irspace  DocKe;  No   ■?;>  a  a'P-29] 

Amendment  of  Class  F  A  ••spdce; 
Bullhead  City,  AZ;  Correction 

agency:  Federal  Aviation 
A (i ministration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  December  18,  1995, 
Airspace  Docket  No.  95-AWP-29.  The 
Final  Rule  Amended  . 


EFFECTIVE  DATE:  0901  UTC  February  29. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Trafiic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  95-30692, 
Airspace  Docket  No.  95-AWP-29, 
published  on  December  18, 1995  (60  FR 
65020),  revised  the  description  of  the 
Class  E  airspace  area  at  Bullhead  City, 
AZ.  An  error  was  discovered  in  the 
geographic  coordinates  for  the  Bullhead 
City,  AZ,  Class  E  airspace  area.  This 
action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the  Class  E 
airspace  area  at  Bullhead  City,  AZ,  as 
published  in  the  Federal  Register  on 
December  18,  1995  (60  FR  65020), 
(Federal  Register  Document  95-30692], 
are  corrected  as  follows: 

§71.1     [Ck)rrected] 

AWF  CA  E5  Bullhead  City,  AZ  (Corrected] 

On  Page  65221,  column  1,  the  geographic 
coordinated  for  the  Bullhead  City,  AZ  Class 
E  airspace  area  are  corrected  by  removing 
"(lat,  35°16'00"N.,  long  115°10'00"W.)"  and 
adding  "(lat.  35°16'00"N..  long. 
115°00'00"W.)." 

Issued  in  Los  Angeles,  Claliforaia,  on 
December  26,  1995. 
Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region, 

[FR  Doc.  96-378  Filed  1-9-96;  8:45  am] 
BILUNG  COOE  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  9&-AWP-34] 

Amendment  of  Class  E  Airspace; 
Winnemucca,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  in  Winnemucca,  NV. 
The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (RWY)  14/32  has  made  this 
action  necessary.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
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Rules  (IFRj  operations  at  Winnemucca 
Municipal  Airport.  Winnemucca,  NV 
EFFECTIVE  DATE:  0901  UTC  February  29. 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Sf)«er,  Airspace  Specialist.  System 
Management  Branch.  AWP-530.  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California,  90261. 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  8.  1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Winnemucca.  NV  (60 
FR  56277).  This  action  will  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Winnemucca  Municipal  Airport, 
Winnemucca.  NV. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16,  1995.  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Winnemucca,  NV.  The 
development  of  a  GPS  SIAP  at 
Winnemucca  Municipal  Airport  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  14/32 
SIAP  at  Winnemucca  Municipal 
Airport,  Winnemucca  NV. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  eis  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certitieii  Lhat  Lhis  rulu  would  nut  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  CFR  part 
71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Conip  .  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  NV  E5  Winnemucca.  NV  [ReviMd] 

Winnemucca  Municipal  Airport.  NV 

(lat.  40'53'47"N.  long.  117°48'21"W) 
Wiitnemucca  NDB 

(lat.  40*57'48"N.  long  117''50'29"W) 
Battle  Mountain  VORTAC 

(lat  40»34'09"N,  long  116''55'20"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Winnemucca  Municipal  Airport 
and  within  7.8  miles  northwest  and  4.3  miles 
aut  of  the  Winnemucca  NDB  342°  and  162° 
bearings,  extended  from  4.3  miles  south  to 
8.7  miles  north  of  the  NDB.  That  airspace 
extending  upward  from  1,200  feet  above  the 
surface  within  4.3  miles  northeast  and  9.6 
miles  southwest  of  the  Winnemucca  NDB 
342°  and  162°  bearings,  extending  from  the 
southeast  edge  of  V-113  to  9.6  miles 
southeast  of  the  NDB  and  within  4.3  miles 
each  of  the  162°  t)earing  from  the 
Winnemucca  NDB,  extending  from  the  9.6 
miles  southeast  of  the  NDB  to  the  north  edge 
of  V-32  and  within  4.3  miles  each  side  of  the 
Battle  Mountain  VORTAC  296°  radial 
extending  from  10.4  miles  to  43.4  miles 
northwest  of  the  Battle  Mountain  VORTAC 
and  that  airspace  bounded  by  a  line 
beginning  at  lat.  40°33'00"N,  long. 
117°52'00"W;  to  lat.  40°37'30"N,  long 
117°47'0O"W;  to  lat.  40°34'00"N.  long 
117°46'00"W.  thence  to  the  point  of 
beginning  and  that  airspace  bounded  by  a 
line  beginning  at  lat.  41°05'00"N,  long. 
118°12'30"W  to  lat.  41°10'00"N.  long. 
118°08'30"W,  at  lat.  41°03'00"N,  long. 
118°06'00"W.  thence  to  the  point  of 


beginning  and  Uiat  airspace  txsunded  by  a 

line  beginning  at  lat.  40°46'00"N,  long. 

117°39'0O"W.  to  lat.  40°37'0O"N,  long. 

117°35'0O"W,  to  laf.  40°34'30"N.  long. 

117°34'30"W.  thenco  to  the  point  of 

beginning. 

•         •         •         •         * 

Issued  in  Los  Angeles,  California,  on 
December  21. 1995. 
Harvey  R.  Riebel, 
Acting  Manger,  Air  Traffic  Division. 
[FR  Doc.  96-377  Filed  1-9-96;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ACE-10] 

Amendment  to  Class  E  Airspace; 
Omaha,  Millard  Airport,  NE 

agency:  Federal  Aviation 
Administration  [FAA],  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Omaha,  Millard 
Airport,  NE,  to  accommodate  a  planned 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  the  OmahSi,  Millard 
Airport.  This  action  will  provide  for 
additional  controlled  airspace  necessary 
for  the  planned  GPS  SIAP. 
DATES:  0901  UTC  April  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
City,  Missouri  64106;  telephone  (816) 
426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  30,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 
airspace  area  at  Otaaha,  Millard  Airport, 
NE  (60  FR  55223).  The  proposed  action 
would  provide  additional  controlled 
airspace  to  accommodate  a  GPS  SIAP  to 
Runway  12  at  the  Omaha,  Millard 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  ftt)m  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9C, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


UMI 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Omaha,  Millard  Airport,  by 
providing  additional  controlled  airspace 
for  aircraft  executing  the  GPS  Runway 
12  SIAP  to  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  .\mrndment 

In  consideration  oi  uie  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.   D.  389;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


ACENEESOniddd    Miiiaru  Atrporl.  NE 
[Revised] 

Omaha,  Millard  Airport.  NE 

(lat.  41°11'46"N.  long.  96°06'44"W) 

Millard  NDB 

(lat.  41°11'42"N.  long.  96°06'51"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Millard  Airp>ort  and  within  4.4 
miles  each  side  of  the  316°  bearing  from  the 


MUIhiI  NDB  extending  from  the  6.4-mile 
radius  to  8.3  miles  northwest  of  the  airport, 
excluding  that  airspace  which  lies  within  the 
Eppley  Airfield  and  Offutt  Air  Force  Base  E5 
airspace. 
***** 

Issued  in  Kansas  City,  MO  on  December 
21,1995. 
Richard  L.  Day, 

Acting  .Manager,  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  96-376  Filed  1-9-96;  8:45  am] 

BILUNO  CODE  4giO-13-M 


14  CFR  Part  71 

[Airspace  Docket  Nc   5c-av»,'c_37] 

Amendment  o»  Class  E  Arspace; 
Alturas,  CA 

AGENCY:  Federal  Aviation 
A(imimstTation  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Alturas,  CA.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  31  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  Alturas  Municipal 
Airport.  Alturas,  CA. 
EFFECTIVE  DATE:  0901  UTC  February  29, 
1996, 

FOR  FURTHER  INFORMATiON  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale.  California.  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARV  INFORMATION: 

History 

On  November  8,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Alturas,  CA  (60  FR 
56276).  This  action  will  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Alturas  Municipal  Airport,  Alturas, 
CA. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceedings  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  15,  1995,  which 


is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Alturas,  CA.  The  development  of 
a  GPS  SIAP  at  Alturas  Mimicipal 
Airport  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  RWY  31  SIAP 
at  Alturas  Municipal  Airport,  Alturas, 
CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69, 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


696  Federal  Register  /  Vol.  61,  No.  7  /  Wednesday.  January  10.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No    7  /  Wednesday,  January  10,  1996  /  Rules  and  Regulations  697 


AWP  U\  to  Altuxds,  U\  IKeviictli 

Alturas  Municipal  Airport.  CA 

(lat.  41'28'59"N.  long.  120°33'55"W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  beginning  at  lat. 

4r3400"  N.  long.  120°46'24"  W;  to  lat. 

4r36'50"  N.  long.  \20°3(n9"  W;  to  lat. 

41M4'20"  N.  long.  120''23'49  "  W,  to  lat. 

4rir35  "  N.  long.  120''39'34"  W,  thence  to 

the  point  of  beginning.  That  airspace 

extending  upward  from  1,200  feet  above  the 

surface  beginning  at  lat.  41°22'10"  N.  long. 

120°58'04  "  W;  to  lat.  41'41'00"  N.  long. 

120''41'04"  W;  to  lat.  4t''41'0O"  N,  long. 

120"20'00"  W:  to  lat.  4t''14'00"  N.  long. 

120''15'00"  W:  to  lat.  41''O2'0O"  N.  long. 

120°39'30"  W.  thence  to  the  point  of 

beginning. 

•         •         •         •         • 

Issued  in  Los  Angeles.  California,  on 
December  21,  1995. 
Harvey  R.  Riebel, 

Acting  Manager.  Air  Traffic  Division. 
Western -Pad fie  Region. 
|FR  Doc.  96-375  Filed  1-9-96;  8:45  am) 

■HJJNQ  COOC  4t10-13-M 


14CFRParl71 

[Airspac*  Docket  No.  95-ACE-03] 

Ar^er  ^ment  to  Class  E  Airspace; 
Fremont,  NE 

agency:  Federal  Aviation 
Administration  [FAAj.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modiBes  the 
Class  E  airspace  area  at  Fremont,  NE  to 
accommodate  a  planned  Standard 
Instrument  Approach  Procedure  (SLAP) 
at  the  Fremont  Municipal  Airport.  This 
action  will  provide  additional 
controlled  airspace  necessary  for  the 
planned  SIAP  utilijdng  the  Fremont,  NE, 
Non-directional  Radio  Beacon  (NDB) 
and  the  Scribner,  NE,  Very  High 
Frequency  Omnidirectional  Range 
(VOR). 

EFFECTIVE  DATE:  0901  UTC  April  25, 
1996. 

F0«  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Operations 
Branch,  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
City.  Missouri  64106;  telephone  (816) 
426-3408. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  3,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 
airspace  area  at  Fremont,  NE.  (60  FR 
55814).  The  proposed  action  would 
provide  additional  controlled  airspace 
to  accommodate  the  new  SIAP  to 
Fremont  Municipal  Airport. 


liittjnjiicti  pjiUci  vsure  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400.9C. 
dated  August  17,  1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  fimendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Fremont,  NE,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  new  SIAP  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  PaH  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PAFTT  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 


September  16,  1995.  ib  ainenuea  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


ACE  NE  E5  Fremont,  NE  [Revised) 

Fremont  Municipal  Airport,  NE 

(lat.  41''26'49"  N,  long.  96°31'03"  W) 
Fremont  NDB 

(lat.  41''27'01"  N,  long.  96"31'05"  W) 
Scribner  VOR 

(lat.  41°36'19"  N..  long.  96''37'44"  W) 
That  airspace  extending  upward  horn  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Fremont  Muncipal  Airport  and 
within  2.6  miles  each  side  of  the  306°  bearing 
from  the  Fremont  MDB  extending  from  the 
6.4-mile  radius  to  7  miles  northwest  of  the 
airport,  and  within  2  miles  each  side  of  the 
Scribner  VOR  153°  radial  extending  from  the 
Scribner  VOR  to  the  6.4-mile  radius  of  the 
Fremont  Municipal  Airport. 
***** 

Issued  in  Kansas  City,  MO  on  December 
21, 1995. 
Richard  L.  Day, 

Acting  Manager.  Air  Traffic  Division.  Central 

Region. 

|FR  Doc.  96-374  Filed  1-9-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AGL-1 3] 

Establishment  of  Class  E  Airspace; 
Eagle  Butte,  SD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Eagle  Butte,  SD.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  31  has  been  developed  for 
the  Cheyenne  Eagle  Butte  Airport.  The 
intended  effect  of  this  action  is  to 
provide  controlled  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  and  1200  feet  AGL  is 
needed  for  aircraft  executing  the 
approach. 

EFFECTIVE  DATE:  0901  UTC,  April  25. 
1996. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Eleanor  J.  Williams,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  30,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 


UMI 


Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  i^  airspace  at 
Eagle  Butte,  SD  (60  FR  55227).  The 
proposal  was  to  add  controlled  airspace 
for  aircraft  executing  the  GPS  SIAP  at 
Cheyenne  Eagle  Butte  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  wTitten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17,  1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Eagle  Butte,  SD  to  provide  adequate 
controlled  airspace  for  operators 
executing  the  GPS  Runway  31  SIAP  at 
Cheyenne  Eagle  Butte  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  AGE  and  1200  feet  AGL 
is  needed  for  aircraft  executing  the 
approach.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  oniy  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 

Adoption  of  the  Ameadmeni 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— (AMENDED! 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp    p  38Q:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth. 


AGL  SD  £5  Eagie  Buttt.  i>D  (New) 

Cheyenne  Eagle  Butte  Airport 

(lat  44°59'06"  N,  long.  101°15'07"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Cheyenne  Eagle  Butte  Airport  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  from  the  7-mile  radius  to 
the  9-mile  radius  northwest  of  the  airpwrt 
clockwise  from  VI 20  to  V344  and  from  the 
7-mile  radius  to  the  19-mile  radius  east  of  the 
airport  clockwise  from  V344  to  VI 20 
excluding  that  airspace  within  all  Federal 
Airways. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
29,  1995. 

Jefifrey  L.  Griffith, 

Acting  Manager,  Air  Traffic  Division 
[FR  Doc  96-372  Filed  1-9-96;  8:45  am) 
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14  CFR  Part  95 

[Docket  No  28-16   Amdt  No.  393] 


IFR  Altitudes.  Misce. 
Amendments 


'>eous 


AGENCY:  Federal  Aviation 
A'iir  nistration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instnmient  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  January  4. 
1996 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone: 
(202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  sp>ecified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979)  ;  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


b'ifi 
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unuer  the  cnlena  o!  in«  Regulator> 
Flexibility  Act. 

List  of  SubiecU  in  14  CFR  Part  95 

Airspace.  Navigation  (air). 


Issued  in  Washingiuii.  U.U  ou  Uti-fuiDer 
29.  1995 

Thomas  C.  Accardi, 
Duvctor.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 


Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC, 

1.  The  audiority  citation  for  part  95 
continues  to  read  as  follows: 

Authori^.  49  U.S  C.  10Q(g},  40103.  40113, 
and  14  CFK  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

[Amendment  393  Effective  Date,  January  4.  1996] 


From 


To 


MEA 


§96.1001  D4r»ct  Rout«»-U.S.  95.48  QrMn  Federal  Airway  8  is  Amended  to  Read  In  Part 

Campbe«  Lake.  AK  NDB Glennallen.  AK  NDB  13000 

Atlantic  Route* 

A500 

Epson  OG  FIX  ....„ Maroi,  FL  FIX  6000 

Marci,  FL  FIX ...„ _ Dolphin,  FL  VORTAC  8000 

f  95.6003  VOR  Federal  Airway  3  i«  Amended  to  Read  in  Part 

Drown,  FL  FIX  .^ - , Mnate.  FL  FIX  5000 

$95.6006  VOR  Federal  Airway  8  is  Amended  to  Read  In  Part 

Goffs,  CA  VORTAC Lynsy,  NV  FIX 7600 

Lynsy.  NV  FIX Means,  NV  FIX  7500 

f  95.6046  VOR  Federal  Airway  46  Is  Amended  to  Read  in  Part 
CaJverton.  NY  VORTAC „ Hampton,  NY  VORTAC  1900 

§95.6091  VOR  Federal  Airway  91  Is  Anr>ended  to  F^ead  In  Part 
Sard^  NY  FIX  -igoO-A/iOCA Catverton,  NY  VORTACT  ..  '2500 

$96.6113  VOR  Federal  Airway  113  Is  Amsndad  to  Read  In  Part 

Boise.  ID  VORTAC - ~ Pluto,  ID  FIX. 

SWBND  .„ 9700 

NE  BND  13000 

PHjto.  ID  RX Salmon.  ID  VOR/DME  15500 

$95.6234  VOR  Federal  Airway  234  Is  Amended  to  Read  In  Part 

Anton  Ctnco,  NM,  VORTAC  VSOO-MOCA  Dalhart,  TX  VORTAC  'BSOO 

§95.6328  VOR  Federal  Airway  328  Is  Amended  to  Read  In  Part 

Kipnui<,  AK  VOR/DME _ „ - „.. Acate.  AK  Fix  20O0 

Acate.  AK  FIX  'SSOO-MOCA  _.„ - Brous,  AK  FIX  '9000 

Brous  AK  FID  - DilHngham,  AK  VOR/DME. 

E  BND  5000 

W  BND  9000 

Is  Antsnded  to  DeleU 

Pera,  AK  FIX DilHngham,  AK  VOR/DME  .  5000 

§95.6514  VOR  Federal  Airway  514  is  Added  to  Read  in  Part 

Mission  May.  CA  VORTACT _ Ryahh,  CA  FIX  4000 

•Ryanti.  CA  FIX  •6200-MCA  Ryahh  FIX,  E  BND  Baret,  CA  FIX  

E  BND 8000 

W  BND - 5500 

Ba/et,  CA  FIX _ Canno,  CA  FIX  8000 

Canno,  CA  FIX  _ ~ Julian.  CA  VORTAC  8500 

Juten,  CA  VORTAC ~ Warne,  CA  FIX. 

S  BND  8000 

N  BND 9000 

Wame,  CA  FIX  'Seoo-MCA  Thennal  VORTAC,  N  BND  ....^ -Thennal,  CA  VORTAC 9000 

Thermal  CA  VORTAC  Twentynine  Palms,  CA  7000 

VORTAC. 

•Twentynine  Palms.  CA  VORTAC  •7900-MCA  Twentynine  Paims  VORTAC.  NE  BND  •'7400-    Goffs.  CA  VORTAC  "10000 

MOCA 

Goffs.  CA  VORTAC Boulder  City,  NV  VORTAC  7600 

§95.6533  VOR  Federal  Airway  533  is  Amended  to  Read  in  Part 

Lakeland,  FL  VORTAC  -SOOO-MRA _ 'Camlje,  FL  FIX  ,..  1700 

$95.6538  VOR  Federal  Airway  538  is  Amended  to  Read  in  Part 

•Twentynine  Palms,  CA  VORTAC  •7900-MCA  Twentynine  Palms  VORTAC.  NE  BND  "7400-    Goffs,  CA  VORTAC  "10000 


§95.8003  VOR  FEDERAL  AIRWAYS  Changeover  Points 

Airway  segment 

Changeover  points 

From 

To 

Distance                    From 

Boise,  ID  VORTAC  .... 
Salmon.  ID  VOR/DME 


Dillingham.  AK  VOR/DME 
Goffs.  CA  VORTAC  


V-113  is  Amenoe-J   c  '"^ead  in  Part 

Salmon.  ID  VOR/DME „ 

Copoertown.  MT  VOR/DME  

V-328  iS  A-nenaea  Dy  Ao3ing 
Kipnuk.  AK  VOR/DME  

V-514  is  Amended  by  Adding 
Boulder  City,  NV  VORTAC 


45  Biose. 

60  Salmon. 

70  Dillingham. 

«60  Goffs. 


#COP  measured  from  EED  VORTAC. 

(FR  Doc.  96-380  Filed  1-9-96;  8:45  am) 
BILUNO  CODE  4»10-13-M 

'4  CFR  Pan  9" 

[Docket  No.  28406   Anat  No   '700] 

Standard  instrument  Approach 
Procedures.  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMIMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 


For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  EX:  20402 

FOR  FURTHER  INFORMATION  CO.NTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
tplpphone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51 ,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 


of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identified 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
Sequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"sigmticant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  m  Washington,  DC  on  December  15, 
1995. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMEFfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23,  97.25,  97.27,  97.29,  97.33,  97.35 

[Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME: 
§97.27  NDB,  NDB/DME;  §97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SL\Ps; 
§97.33  RNAV  SL\Ps;  AND  §97.35 
COPTER  SL\Ps,  identified  as  follows: 

Effective  February  29.  1996 

Bullhead  City.  AZ.  Laughlin/Bullhead  Intl, 

GPS  RWY  34,  Orig 
Little  Rock.  AR,  Adams  Field.  GPS  RWY  18, 

Orig 
Magnolia,  AR.  Magnolia  Muni,  GPS  RWY,  17. 

Orig 
Magnolia,  AR,  Magnolia  Muni,  GPS  RWY.  35, 

Orig 
Rogers,  AR,  Rogers  Manicipal-Carter  Field, 

GPS  RWY  1.  Orig 
Mammoth  Lakes.  CA.  Mammoth  Lakes.  GPS 

RWY  27.  Orig 
Denver,  CO,  Front  Range,  GPS  RWY  35,  Orig 
Bridgeport,  CT.  Igor  I.  Sikorsky  Memorial, 

GPS  RWY  29.  Orig 
Adel,  GA.  Cook  County.  VOR/DME  RNAV 

RWY  5.  Orig 


Atlantic.  L\,  AtlanUc  Muni.  GPS  RWY  12, 

Orig 
Tipton.  L\.  Mathews  Memorial.  GPS  RWY 

11,  Orig 
Mavfield,  KY,  May  field  Graves  County.  GPS 

RWY  36.  Orig 
Mansfield,  LA.  De  Soto  Parish,  GPS  RWY  18, 

Orig 
Portland.  ME.  Portland  Intl  jetport.  RADAR- 

1,  Amdt  4.  CANCELLED 
Plymouth,  MA.  Plymouth  Muni,  GPS  RWY  6. 

Orig 
Grayling.  MI,  Grayling  AAF.  GPS  RWY  14. 

Orig 
Howell.  Ml,  Livingston  County,  GPS  RWY 

13,  Orig 
Sedalia.  MO,  Sedalia  Memorial,  GPS  RWY 

18,  Orig 
Sedalia.  MO,  Sedalia  Memorial.  GPS  RWY 

36.  Orig 
Warrensburg,  MO,  Skyhaven,  GPS  RWY  36. 

Orig 
Hastings.  NE.  Hastings  Muni,  GPS  RWY  14. 

Orig 
Elko.  NV.  Elko  Muni-J.C.  Harris  Field,  GPS 

RWY  5.  Orig 
West  Milford.  NJ,  Greenwood  Lake.  VOR 

RWY  6.  Orig 
West  Milford.  NJ.  Greenwood  Uke.  VOR  OR 

GPS-A.  Amdt  3.  CANCELLED 
Hamilton.  OH.  Hamilton-Fairfield.  GPS  RWY 

29,  Orig 
Philadelphia.  PA,  Philadelphia  Intl.  ILS  RWY 

9L.  Amdt  3 
Pawtucket.  RI.  North  Central  State.  GPS  RWY 

5,  Orig 
Pawtucket,  RI,  North  Central  State.  GPS  RWY 

23.  Orig 
Winnsboro,  SC,  Fairfield  County.  GPS  RWY 

22,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County.  GPS  RWY  27,  Orig 

Effective  February  1.  1996 

Sault  Ste  Marie.  MI.  Sault  Ste  Marie/ 

Sanderson  Field.  VOR  OR  GPS  RWY  32, 

Amdt  1 
Springfield,  IL,  Capital.  ILS  RWY  31.  Orig 
Indianapolis,  IN,  Indianapolis  Intl.  NDB  OR 

GPS  RWY  5L,  Amdt  2,  CANCELLED 
Indianapolis.  IN.  Indianapolis  Intl,  NDB 

RWY  5L.  Orig 
Indianapolis,  IN,  Indianapolis  Intl,  ILS  RWY 

5L,  Amdt  23,  CANCELLED 
Indianapolis,  IN,  Indianapolis  Intl,  ILS  RWY 

5L,  Orig 
Indianapolis,  IN,  lndiana[>olis  Intl.  ILS  RWY 

23R.  Amdt  9,  CANCELLED 
Indianapolis.  IN.  Indianapolis  Intl.  ILS  RWY 

23R.  Orig 
St.  Louis,  MO,  St.  Louis/Lambert-St.  Louis 

Intl,  ILS  RWY  12L.  Amdt3 
AlbuQuerque.  NM,  Albuquerque  Intl,  ILS 

RWY  3.  Orig 
Wilmington,  OH,  Airborne  Airpark,  ILS  RWY 

4L.  Amdt  3 
Wilmington,  OH.  Airborne  Airpark,  ILS/DME 

RWY  4R,  Amdt  1 
Wilmington,  OH.  Airborne  Airpark,  ILS  RWY 

22R,  Amdt4 
Wilmington.  OH,  Airborne  Airpark,  ILS/DME 

RWY  22L,  Amdl  1 

(FR  Doc.  96-382  Filed  1-9-96;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  28410;  Amdt.  No.  1702] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (?'AA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SL\P 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 


UMI 


Avenue,  SW..  VVasiiiugion,  DC  20391, 
telephone  (202)  26/-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SL/\Ps).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and 
§§  97.20  of  the  Federal  Aviation 
Regulations  (FAR).  The  applicable  FAA 
Forms  are  identified  as  FAA  Form 
8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
cor    >lex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instnunent  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifj'ing  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer,  non-precision  instrument 


approacii  proceaure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  VAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  vmder  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034;  Februarv-  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator)'  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
« Navigation  (Air). 

Issued  in  Washington.  DC  on  December  15, 
1995. 
Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standards  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
ArpROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.27,  97.33,  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

.  .  .Effective JAN 04,  1996 

Cabool,  MO,  Cabool  Memorial.  VOR/DME  or 
GPS  RWY  21.  Amdt  2  CANCELLED 

Cabook,  MO.  Cabool  Memorial,  VOR/DME 
RWY  21,  Amdt  2 


Goldsby,  OK,  David  Jay  Perry,  VOR/DME  or 

GPS  RWY  31,  Orig  CANCELLED 
Goldsby,  OK,  David  Jay  Perry,  VOR/DME 

RWY  31,  Orig 
Charleston,  SC.  Charleston  Executive,  RNAV 

or  GPS  RWY  9,  Amdt  5A  CANCELLED 
Charleston,  SC,  Charleston  Executive,  RNAV 

RWY  9,  Amdt  5A 

[FR  Doc.  96-381  Filed  1-9-96;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  28409;  Amdt  No.  1701] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instniment  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatorj' 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availabihty  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

Bv  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
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by  the  Supenntendent  of  Documents, 
US  Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTVCR  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-6277. 

SUPPt-EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiu^,  and  the  need  for  a 
special  format  make  their  verbatim 
pubhcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFK  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 


identilicatton  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FIXyP  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  December  15, 
1995. 

Thomas  C.  Aucardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART97— STASC 
APPROACH  PPO; 


NSTR.^MEf 
;RES 


1.  The  authonty  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


M  97.23,  97.25. 97.27,  97.29,  97.31 ,  97.33,  97.35    [AmendecQ 

By  amending:  §97.23  VOR,  VOR/DME.  VOR  or  TACAN.  and  VOR/DME  or  TACAN;  §97.25  LOC.  LOC/DME.  LDA. 
LDA/DME,  SDF,  SDF/DME;  §97.27  NDB,  NDB/DME.  §97.29  ILS,  ILS/DNffi,  ISMLS,  MLS.  MLS/DME.  MLS/RNAV.  §97.31 
RADAR  SL\Ps;  §97.33  RNAV  SIAPs;  and  §97.35  COPTER  SIAPs.  identified  as  follows:.. 

Effective  Upon  Publication. 


FDC  date 

State 

City 

Airport 

FDC 
Number 

SIP 

11/30/95 

Ml 
NC 

NC 
TN 
TN 
AR 
AR 
TX 

AK 
AK 

Howell  

Hickory  

Hickory  

Memphis 

Memphis „ 

Springdate  „ 

Spnngrtale  

Dumas 

Bethel  

Bethel 

Livingston  County 

FDC  5/6471 
FDC  5/6482 
FDC  5/6483 
FDC  5/6468 
FDC  5/6469 
FDC  5/5491 
FDC  5/6496 
FDC  5/6495 

FDC  5/6539 
FDC  5/6540 

VOR  or  GPS  Rwy  31.  Amdt  10. 
NDB  or  GPS  Rwy  24.  Amdt  4B. 
ILS  Rwy  24.  Amdt  6A. 
RADAR-1,  Amdt  37. 

11/30/95 

Hickory  RegK)nal  

11/30/95 
11/30/95 

Hickory  Regk)nai _ 

Memphis  Intl 

11/30/95 
12/01/95 

Meiriphis  Intl 

Spnngdale  Muni  

NDB  or  GPS  Rwy  9,  Admt  25C. 
ILS  Rwy  18,  Amdt  6. 
VOR  or  GPS  Rwy  18,  Amdt  14. 
VOR/DME   RNAV  or  GPS   Rwy 

19,  Amdt  3. 
NDB  Rwy  18,  Amdt  8. 
VOR  or  GPS  Rwy  18,  Amdt  8. 

12/01/95 

Springdale  Muni  

12/01/95 

12A)4/95 
12/04/95 

Moore  County 

Bethel  

Bethel  

FDC  date 


12/04/95 
12/04/95 
12/04/95 

12/04/95 
12/04,'95 
12/04/95 
12/04/95 
12/05/95 

12/05/95 
12/12/95 
12/12«5 


State 


AK 
AK 
AK 

AK 
AK 
CA 
FL 
AK 

MN 
TX 
TX 


City 


Bethel  

Bethel  

Cold  Bay  

Cold  Bay  

Cold  Bay  

Arcata-Eureka 

Miami 

Talkeetna  

Rochester 

Levelland  

Levelland , 


Airport 


Bethel  

Bethel  

Cokj  Bay  

CoW  Bay  

Cold  Bay  

Areata  .'. 

Miami  Intl 

Talkeetna  

Rochester  Int)  . 
Levelland  Muni 
Levelland  Muni 


FDC 
Number 


FDC  5/6541 
FDC  5/6544 
FDC  5/6538 

FDC  5/6545 
FDC  5/6546 
FDC  5/6534 
FDC  5/6527 
FDC  5/6565 

FDC  5/6561 
FDC  5/6662 
FDC  5/6664 


SIP 


VOR/DME  Rwy  18,  Orig. 
ILS/DME  Rwy  18,  Amdt  4A. 
VOR    or   GPS,    Rwy    14.    Admt 

12a. 
NDB  Rwy  14,  Amdt  10A. 
ILS  Rwy  14,  Amdt  15. 
ILS  Rwy  32,  Amdt  29. 
ILS  Rwy  9R,  Amdt  8. 
VOR/DME  or  GPS  Rwy  36,  Amdt 

1. 
ILS  Rwy  31,  Amdt  20. 
NDB  or  GPS  Rwy  35,  Amdt  1. 
NDB  or  GPS  Rwy  17,  Amdt  2. 


|FR  Doc.  96-379  Filed  1-9-96;  8:45  ami 
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Wednesday.  January  10,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puUic  ot  the  proposed 
iMuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttw 
rule  making  pnor  to  the  adoption  of  the  firuil 
rules. 


DE  P  4  o  ^MEffT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1485 

A  q^e-'^ents  for  the  Development  of 
-   f"  qn  Markets  for  Agricultural 
C:    •  '  odities 

AGENCY:  Commodity  Credit  Corporation 

(CCC). 

ACTION:  Proposed  rule. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  proposing  to 
amend  its  regulations  implementing  the 
Market  Promotion  Program  (MPP) 
authorized  by  Section  203  of  the 
Agricultural  Trade  Act  of  1978.  7  U.S.C. 
5623.  Specifically,  the  proposed  rule 
would  extend  the  period  of  time 
following  the  expiration  of  the 
marketing  year  during  which 
participants  may  pay  for  approved 
market  development  activities  and  still 
be  entitled  to  receive  reimbursement 
from  CCC.  This  period  would  be 
extended  from  30  days  to  4  months.  The 
proposed  rule  is  part  of  an  effort  by  CCC 
to  increase  program  flexibility  and  ease 
admini.strative  requirements  on  program 
participants. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  below  by  February  9,  1996  to  be 
assured  of  consideration. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  McClure.  Director,  Marketing 
Operations  Staff.  Foreign  Agricultural 
Service,  United  States  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  SW.,  Washington,  DC  20250- 
1042,  (202)  720-5521. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866   > 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  Based  on  information  compiled 
by  the  Department,  it  has  been 
determined  that  this  proposed  rule: 

(1)  Would  have  an  annual  efrect  on 
the  economy  of  less  than  $100  million; 


(2)  Would  not  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(3)  Would  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency; 

(4)  Would  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  of  recipients  thereof;  and 

(5)  Would  not  raise  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
12866. 

The  Department  of  Agricultuire  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  new  reporting  or  recordkeeping 
requirements.  The  information 
collection  requirements  of  participating 
in  the  MPP  were  approved  for  use  by 
the  Office  of  Management  and  Budget 
under  OMB  control  number  0551-0027. 

Executive  Order  12372 

This  proposed  rule  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  46  FR 
29115  (June  24.  1983). 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  the  Executive  Order  12778,  Qvil 
Justice  Reform.  The  proposed  rule 
would  have  pre-emptive  effect  with 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  proposed  rule 
would  not  have  retroactive  effect. 
Administrative  proceedings  are  not 
required  before  parties  may  seek  judicial 
review. 

Background 

On  February  1,  1995,  the  CCC 
published  final  rules  at  60  FR  6352 
governing  the  MPP.  These  new  rules 
were  applicable  beginning  with  a 
participant's  1995  marketing  year. 
Following  publication.  CCC  participated 
with  interested  parties  in  five 
information  sessions  designed  to 
familiarize  participants  with  the  new 
regulations  and  offer  participants  an 
additional  opportunity  to  identify  any 
problem  areas.  At  these  sessions,  there 
was  considerable  discussion  concerning 
the  requirement  that  participants  must 
have  completely  ^aid  for  approved 
activities  not  later  that  30  days 
following  the  end  of  a  participant's 
activity  plan  in  order  to  receive 
reimbursement.  7  CFR  1485.16(h)(3).  As 
a  result  of  these  discussions.  CCC 
recognized  that  this  requirement  is  too 
restrictive  and  does  not  allow  sufficient 
time  for  a  participant  to  receive  and  pay 
an  invoice  submitted  by  a  third  party, 
particularly  for  those  activities  that  are 
conducted  near  the  end  of  an  activity 
plan  year.  In  addition,  the  current 
requirement  may,  inadvertently,  impose 
a  requirement  on  participants  to  prepay 
invoices.  This  is  not  a  practice  CCC 
wrishes  to  endorse  since  it  is  not  a 
common  business  practice  and  may  also 
jeopardize  the  financial  integrity  of  the 
program.  This  proposed  rule  would 
amend  the  current  requirement  in  7  CFR 
1485.16(h)  by  allowing  participants  to 
transfer  funds  to  pay  for  activities  not 
later  than  4  months  following  the  end  of 
the  activity  plan  year  and  still  be 
entitled  to  receive  reimbursement  from 
CCC. 

List  of  Subjects  in  7  CFR  Part  1485 
Agricultiiral  commodities.  Exports. 


UMI 


For  the  reasons  set  forth  in  the 
preamble,  CCC  proposes  to  amend  7 
CFR  part  1485  as  follows: 

PART  1485— AGREEMENTS  FOP  THE 
DEVELOPMENT  OF  FOPE  GN 
MARKETS  FOR  AGRICUuTwRA^ 
COMMODITIES 

1.  The  authority  citation  for  Part  1485 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  5623.  5662-5664  and 
sec.  1302.  Pub.  L.  103-66,  107  Stat.  330. 


Subpart  B — Market  p 


'-Cts 


Program 


2.  In  §  1485.16.  paragraph  (h)  is 
revised  to  read  as  follows: 

§  1485.16    Reimbursement  rules. 

***** 

(h)  CCC  will  reimburse  for 
expenditures  made  after  the  conclusion 
of  participant's  activity  plan  year 
provided: 

(1)  The  activity  was  approved  prior  to 
the  end  of  the  activity  plan  year; 

(2)  The  activity  was  completed  within 
30  calendar  days  following  the  end  of 
the  activity  plan  year;  and 

(3)  all  funds  transferred  to  pay  for  the 
activity  within  4  months  following  the 
end  of  the  activity  plan  year. 

Signed  at  Washington,  D.C.  on  December 
19,  1995. 

Timothy  I.  Galvin, 

Acting  Administrator,  Foreign  Agricultural 
Service  and  Vice  President,  Commodity  Credit 
Corporation. 
[PR  Doc.  95-326  Filed  1-9-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Reqolatory 
Commissi  or- 
is CFR  Cnapter ! 
[Docket  No.  PM95   '5O00] 

Reguiatiors  *or  tne  Rencensmg  ot 
Hydroelectric  P'oiects 

January  4, 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Petition  for  rulemaking; 

extension  of  time. 

SUMMARY:  On  October  31,  1995,  the 
Commission  issued  a  notice  of  National 
Hydropower  Association's  (NHA) 
petition  for  rulemaking  in  the  above- 
captioned  docket  (60  FR  56278, 
November  8,  1995).  Certain  departments 
and  agencies  of  the  Federal  Government 
are  presently  closed  for  all  but 
emergency  matters  due  to  a  lack  of 
appropriated  funds.  The  Commission 


anticipates  mat  a  number  of  tuese 
agencies  may  wish  to  file  comments  on 
the  petition.  In  order  to  accommodate 
this  unusual  circumstance,  notice  is 
hereby  given  that  an  extension  of  time 
is  granted. 

DATES:  Initial  comments  by  all  parties 
shall  be  filed  on  or  before  February  5, 
1996.  Reply  comments  shall  be  due  on 
or  before  March  4, 1996. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE., 

Washington,  DC  20426. 

PQH  -URTHER  INFORMATION  CONTACT: 

Barry  Smoler.  Office  of  the  General 

Counsel.  (202)  208-1269. 

Lois  D.  Cashell, 

Secretary- 

|FR  Doc.  96-303  Filed  1-9-96;  8.45  ami 
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18  CFR  Pa-^  35 


[DocKe*  Nc 

ocr 


=  M  95-8-000  and  RM94-7- 


Promoting  Whoiesa'e  Competition 
Through  Open  Access 
Nondiscriminatory  Transmission 
Services  by  Public  Utilities;  Recovery 
of  Stranded  Costs  by  Public  Utilities 
and  Transmitting  Utilities:  Notice  of 
Technical  Conference  and  Potential 
Broadcast  of  Techmca!  Conference 
Concerning  Indepenae"'  System 
Operators  and  ReforTi  c'  Power  Pools 
Under  the  Federal  Pcwe^  Act 

Januar>'  4,  1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  Technical  Conference 

and  Potential  Broadcast  of  Technical 

Conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
notifies  interested  persons  that  it  will 
hold  a  technical  conference  regarding 
independent  system  operators  (ISOs) 
and  power  pools  on  January  24,  1996,  at 
9:30  A.M.  The  Commission  has  invited 
specific  persons  with  technical 
expertise  to  participate  in  the 
conference.  'Their  names,  and  an  agenda 
for  the  conference,  are  attached.  This 
notice  also  provides  interested  persons 
vdth  the  necessary  information  by 
which  they  may  seek  to  receive  the 
broadcast  of  the  conference. 
DATES:  Persons  interested  in  receiving 
the  broadcast  of  the  conference  for  a  fee 
must  notify  Shirley  Al-Jarani  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  by  January  10,  1996.  The 
conference  will  be  held  on  January  24, 
1996.  at  9:30  A.M. 


ADDRESSES:  The  conference  will  be  jield 
at  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.; 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Tomcala  (Legal  Issues).  Office 
of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  208-0464 
Carolyn  A.  Berry  (Technical  Issues). 
Office  of  Economic  Policy,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  208-2227 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Washington,  D.C. 
20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (800)  856-3920  or 
(202)  208-1397  if  dialing  locally.  To 
access  CIPS,  set  your  communications 
software  to  19200,  14400.  12000,  9600, 
7200.  4800,  2400,  or  1200  bps.  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  wrill 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  5.1  format.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in  the 
Public  Reference  Room  at  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

At  the  Commission's  technical 
conference  on  comparability  for  power 
pools  held  December  5  and  6. 1995, 
several  speakers  described  proposals  for 
developing  independent  system 
operators  (ISOs)  as  one  method  to 
address  full  competition  and  comply 
with  the  Commission's  open  access  and 
comparability  requirements.'  Power 
pools  considering  the  formation  of  ISOs 
include  PJM,  NEPOOL  and  NYPP. 

To  follow  up  on  the  issues  raised 
during  the  December  technical 
conference,  the  Commission  will  hold  a 


'  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities. 
Notice  of  Proposed  Rulemaking  and  Supplemental 
Notice  of  Proposed  Rulemaking,  60  FR  17662  (April 
7,  1995),  rV  FERC  Stats.  &  Regs.  1  32.514  (1995) 
(Open  Access  Proceeding). 
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technical  conference  on  issues  relating 
to  ISOs  and  power  pools  on  January  24, 
1996.  beginning  at  9:30  a.m.  The 
speakers  for  the  technical  conference 
are: 

Panel  One 

Hon.  William  Daniel  Fessler,  President, 

California  Public  Utilities 

Commission  (invited) 
John  Rowe,  President  and  CEO,  New 

England  Electric  System 
Paul  Joskow.  MITSUI  Professor  of 

Economics  and  Management, 

Massachusetts  Institute  of  Technology 
Steven  J.  Kean,  Vice  President,  Enron 

Power  Marketing,  Inc. 
J.  Leroy  Thilly.  General  Manager  & 

Counsel,  Wisconsin  Public  Power. 

Inc. 

Panel  Two 

E.  Liim  Draper,  Jr.,  Chairman,  President 

and  CEO,  American  Electric  Power 

Company 
William  W.  Hogan,  Thorton  Bradshaw 

Professor  of  Public  Policy  4 

Management,  Harvard  University 
Alan  Richardson,  Executive  Director, 

American  Public  Power  Association 
Jeanine  Hull,  Vice  President  and 

Assistant  General  Counsel.  LC&E 

Power  Inc. 
Steven  Walton,  P.E.,  Manager, 

Transmission  Policy  &  Pricing, 

Pacificorp 

The  conference  will  be  held  at  the 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426. 

The  purpose  of  the  technical 
conference  is  threefold.  First,  the 
Commission  expects  the  participants  to 
help  us  define  the  essential  elements 
and  operational  characteristics  of  an 
ISO. 

Second,  the  Commission  wishes  to 
explore  the  development  of  principles 
that  should  be  applied  in  reforming 
power  pools,  including  evaluating  ISO 
proposals  by  power  pools,  to  ensure  that 
they  are  not  unduly  discriminatory 
under  the  Federal  Power  Act.  The 
Commission  is  particularly  interested  in 
exploring  whether  the  creation  of  ISOs 
is  necessary  to  ensure  comparability  of 
transmission  service  by  power  pools. 

Third,  the  Commission  is  aware  that 
public  utilities  that  are  not  members  of 
power  pools  also  are  considering  the 
formation  of  ISOs.  The  Commission  is 
interested  in  exploring  the  development 
of  criteria  for  evaluating  these  types  of 
ISO  proposals  as  well.  As  is  the  case 
with  power  pools,  the  Commission  is 
interested  in  whether  ISOs  are  necessary 
to  ensure  comparability  for  public 
utilities  that  are  not  members  of  pxDwer 
pools. 


Broadcast  of  Technical  Confierence 

If  there  is  sufficient  interest,  the 
Capitol  Connection  may  broadcast  the 
technical  conference  on  January  24, 
1996,  to  interested  persons.  Persons 
interested  in  receiving  the  broadcast  for 
a  fee  should  contact  Shirley  Al-Jarani  or 
Julia  Morelli  at  the  Capitol  Connection 
(703-993-3100)  no  later  than  January 
10. 1996. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  96-340  Filed  1-9-96:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

27  CFR  Part  9 
[Notice  No.  818] 
RIN  1512-AA07 

Extension  of  ttie  Paso  Robles 
Vlticultural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco, 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  the 
extension  of  the  western  border  of  the 
Paso  Robles  viticultural  area  in  San  Luis 
Obispo  County,  California.  The  Paso 
Robles  viticultural  area  was  originally 
approved  in  Treasury  Decision  ATF- 
148.  48  FR  45241.  October  4,  1983  (27 
CFR  9.84).  The  petition  was  initially 
submitted  by  Justin  C.  Baldwin  and 
more  recently  re-submitted  by  July 
Ackerman,  Ebcecutive  Director,  Paso 
Robles  Vintners  and  Growers 
Association  as  spokesperson  for  the 
seven  vineyards  and  one  winery  within 
the  proposed  new  border. 

ATF  beUeves  the  establishment  of 
American  viticultural  areas  and  their 
subsequent  use  as  appellations  of  origin 
in  wine  labeling  and  advertising  allows 
wineries  to  better  designate  the  specific 
grape-growing  area  where  their  wines 
come  from  and  allows  consumers  to 
better  identify  the  wines  they  purchase. 
DATES:  Comments  must  be  received  on 
or  before  April  9,  1996. 

ADDRESSES:  Comments  must  be 
addressed  to:  Chief,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20226 
(Notice  No.  818).  Copies  of  the  petition, 
the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 


public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Office  of  Public  Affairs  and  Disclosure, 
Room  6480,  650  Massachusetts  Avenue, 
NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lou  Blake,  Wine,  Beer,  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  N.W., 
Washington,  D.C.  20226  (202-927- 
8210). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23,  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  Part  4.  These  regulations  allow  the 
establishment  of  definitive  American 
viticultural  areas.  The  regulations  allow, 
the  name  of  an  approved  viticultural 
area  to  be  used  as  an  appellation  of 
origin  on  wine  labels  and  in  wine 
advertisements.  On  October  2, 1979, 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692)  which  added  a  new 
Part  9  to  27  CFR,  for  the  listing  of 
approved  American  viticultural  areas. 

Section  4.25a(e)(l),  Title  27  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  featxires  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boimdaries  of  the  viticultural  area, 
based  on  the  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

The  original  petition  to  extend  the 
western  border  of  the  Paso  Robles 
viticultural  area  was  filed  in  July  1993, 
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by  Justin  C.  Baldwin  as  spokesperson 
for  his  own  vineyard  and  wanery  and  for 
five  other  wineries  in  the  area.  All  of  the 
vineyards  and  the  winery,  which  are 
located  outside  the  western  border  of 
the  current  Paso  Robles  viticultural  area, 
were  established  after  the  original  Paso 
Robles  viticultural  area  was  approved. 
At  the  time  Mr.  Baldwin  submitted  his 
petition  additional  information  was  still 
needed  to  complete  the  petition.  Until 
the  additional  information  could  be 
obtained,  the  original  petition  was 
retiu-ned  to  Mr.  Baldwin. 

July  Ackerman,  Executive  Director  of 
the  Paso  Robles  Vintners  and  Growers 
Association,  later  resubmitted  the 
petition  in  December  1994.  Ms. 
Ackerman,  in  her  official  role  as 
Executive  Director,  along  with  members 
of  the  Paso  Robles  Vintners  and  Growers 
Association,  support  the  proposed 
extension.  The  petition  also  includes 
the  names  of  71  people  in  the  grape  and 
wine  industries  who  support  the 
proposed  expansion  area. 

Ms.  Ackerman  states  the  proposed 
expansion  area  has  always  been 
considered  a  part  of  the  Paso  Robles 
Wine  Country.  In  fact,  the  petition  notes 
that  the  proposed  expansion  area  was 
included  in  the  original  petition  but  was 
removed  due  to  a  petition  involving  a 
contiguous  area.  The  proposed 
expansion  area  is  between  the 
boundaries  set  forth  in  these  two 
petitions.  In  1989  the  Paso  Robles 
Chamber  of  Commerce  published  "A 
History  and  Tour  Guide  of  the  Paso 
Robles  Wine  Country."  Included  in  this 
publication  was  one  of  the  vineyards 
and  wineries  located  in  the  proposed 
expansion  area.  As  noted,  the  proposed 
expansion  area  was  also  originally 
included  in  the  petition  for  the  current 
Paso  Robles  viticultural  area.  However, 
a  concurrent  petition  was  being 
considered  for  the  York  Mountain 
viticultural  area  and  to  prevent  any 
intrusion  into  York  Mountain  the 
petitioner  for  Paso  Robles  amended  the 
southwestern  border.  At  the  same  time, 
the  western  boundary  was  amended  to 
begin  at  the  next  most  eastern  range 
line.  At  the  time  of  this  amendment,  no 
vineyards  had  been  established  in  the 
area  beyond  the  amended  western 
boundary. 

The  area  under  petition  will  expand 
the  western  border  of  the  current  Paso 
Robles  viticultural  area  while 
continuing  to  maintain  a  southwestern 
border  adjacent  to  York  Mountain's 
northern  border.  This  expansion  would 
add  approximately  52,618  acres  to  the 
existing  viticultural  area.  Since  the  final 
rule  for  the  Paso  Robles  viticultural  area 
was  published  in  1983,  seven  vineyards 


have  been  planted  in  the  proposed 
expansion  area. 

Historical  and  Current  Evidence 

Thp  name  of  the  area  comes  from  the 
Spanish  name  "El  Paso  de  Robles" 
(meaning  "the  Pass  of  the  Oaks"),  which 
was  given  to  the  area  by  travelers 
between  the  missions  of  San  Miguel  and 
San  Luis  Obispo.  A  land  grant,  in  this 
name,  was  conveyed  by  Governor 
Micheltorena  to  Pedro  Narvaez  on  May 
12,  1844.  This  land  grant  included  the 
present  area  of  Paso  Robles,  Templeton, 
and  Adelaida. 

Historically,  the  Santa  Lucia 
Mountain  range  has  been  known  as  the 
western  border  of  the  Paso  Robles  area. 
All  seven  of  the  vineyards  planted  since 
1983  are  located  east  of  the  Santa  Lucia 
Mountain  Range,  just  beyond  the 
western  border  of  the  current  Paso 
Robles  Viticultural  area  and  north  of  the 
York  Mountain  viticultural  area. 

In  addition,  the  proposed  expansion 
area  contains  the  same  telephone 
number  prefixes  and  post  office  zip 
codes  as  the  existing  viticultural  area. 
Further,  the  proposed  expansion  area 
utilizes  the  same  government  services 
(i.e.  schools,  fire  departments,  etc.)  as 
the  existing  viticultural  area. 

Geographical  Evidence 

The  petitioner  provided  geographical 
evidence  derived  from  the  "Soil  Survey 
of  San  Luis  Obispo  County, 
California" — Paso  Robles  Area.  This 
survey  was  a  cooperative  effort  of  the 
Soil  Conservation  Service  and  the 
University  of  CaHfomia  Agriculture 
Experiment  Station.  Petitioner's  data 
also  reflects  information  collected  from 
airports,  forestry  stations,  city  and 
county  historical  records  and  individual 
agriculturalists. 

The  proposed  expansion  area  is 
characterized  by  rolling  hills,  750  feet  to 
1800  feet,  similar  to  the  current  Paso 
Robles  appellation  and  unlike  the  more 
mountainous  area  of  York  Mountain. 
Soils  generally  consist  of  Nacimiento 
Avar,  Nacimento  Los  Osos  Balcom 
Series  and  Linne-Calodo  Series,  three  of 
the  four  soil  types  found  in  the  current 
appellation. 

Temperatures  in  the  proposed 
expansion  area  are  the  same  as  the 
current  appellation,  ranging  between 
20-110  degrees  Fahrenheit.  Rainfall  in 
the  current  appellation  is  between  10 
and  25  inches  per  year.  The  proposed 
expansion  area  averages  25  inches  per 
year  maintaining  a  similarity  with  the 
current  appellation  and  less  than  the  45 
inches  per  year  within  the  York 
Mountain  Viticultural  Area.  Degree  days 
of  2500 — 3500  are  also  the  same  for  both 


the  current  appellation  and  the 
proposed  expansion  area. 

Proposed  Boundaries 

The  proposed  boundaries  for  the 
expansion  of  the  Paso  Robles 
viticultural  area  use  range  and  township 
lines,  the  county  line  and  other  points 
of  reference.  These  same  features  are 
used  as  boimdaries  for  the  existing  Paso 
Robles  viticultural  area. 

The  points  of  reference  for  the 
boundaries  of  the  ciurent  viticultural 
area  and  the  proposed  expansion  area 
are  found  on  United  States  Geological 
Survey  (U.S.G.S.)  map  entitled  "San 
Luis  Obispo,"  scale  1:250,000  (1956, 
revised  1969). 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511, 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no 
requirement  to  collect  information  is 
proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  nor  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  frt)m 
surrounding  areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  describe  more 
acciu"ately  the  origin  of  their  wines  to 
consumers,  and  helps  consumers 
identify  the  wines  they  purchase.  Thus, 
any  benefit  derived  from  the  use  of  a 
viticultural  area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  that  region. 

Accordingly,  a  regulatory  flexioility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 


"OH 
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Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportimity  to  present  oral 
testimony  at  a  pubhc  hearing.  However, 
the  Director  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  pubUc  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Mary  Lou  Blake,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subject  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultuiral  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Fart  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C  205. 


Subpart  C — Approved  American 
Viticultural  Areas 

Par,  2.  Section  9.84(c)  is  revised  to 
read  as  follows: 

§  9.84    Paso  Robles. 

«         •         *         •         * 

(c)  Boundaries.  The  Paso  Robles 
viticultural  area  is  located  v«thin  San 
Luis  Obispo  County,  California.  From 
the  point  of  beginning  where  the  county 
Unes  of  San  Luis  Obispo,  Kings  and 
Kem  Counties  converge,  the  county  line 
also  being  the  township  line  between 
T.24S.  and  T.25S.,  in  R.16E.: 

(1)  Then  in  a  westerly  direction  along 
this  coimty  line  for  42  miles  to  the  range 
line  between  R.9E.  and  R.IOE.; 


(2)  Then  in  a  southerly  direction  for 
12  miles  along  the  range  line  to  the 
southwest  of  comer  of  T.26S.  and 
R.10E.; 

(3)  Then  in  a  southeasterly  direction, 
approximately  5.5  miles  to  a  point  of 
intersection  of  the  Dover  Canyon  Jeep 
Trail  and  Dover  Canyon  Road; 

(4)  Then  in  an  easterly  direction  along 
Dover  Canyon  Road,  approximately  1.5 
miles,  to  the  western  border  line  of 
Rancho  Paso  de  Robles; 

(5)  Then,  following  the  border  of  the 
Paso  Robles  land  grant,  beginning  in  an 
easterly  direction,  to  a  point  where  it 
intersects  the  range  line  between  R.11E. 
and  R.12E.; 

(6)  Then  southeasterly  for 
approximately  16.5  miles  to  the  point  of 
intersection  of  the  township  line 
between  T.29S.  and  T.30S.  and  the 
range  line  between  R.12E.  and  R.13E.; 

(7)  Then  in  an  easterly  direction  for 
approximately  6  miles  to  the  range  line 
between  R.13E.  and  R.14E.; 

(8)  Then  in  a  northerly  direction  for 
approximately  6  miles  to  the  township 
line  between  T.28S.  and  T.29S.; 

(9)  Then  in  an  easterly  direction  for 
approximately  18  miles  to  the  range  line 
between  R.16E.  and  R.17E.; 

(10)  Then  in  a  northerly  direction  for 
approximately  24  miles  to  the  point  of 
beginning. 

Dated:  December  29. 1995. 
Daniel  R.  Black. 

Acting  Director. 

(FR  Doc.  96-298  Filed  1-9-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  67 
[CGD  9S-0SZ] 
RIN2115-AF15 

Conformance  of  Lights  on  Artificial 
Islands  and  Fixes  Structures,  and 
Other  Facilities  to  lALA  Standards 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  keeping  with  the  National 
Performance  Review,  the  Coast  Guard  is 
reviewing  its  requirements  for  lights  on 
artificial  islands  and  fixed  structures 
(such  as  oil  rigs)  and  other  facilities  to 
bring  them  into  conformance  with  the 
International  Association  of  Lighthouse 
Authorities  (lALA)  standards.  Also,  the 
Coast  Guard  is  reviewing  its  approval 
procedures  tmd  considering  requiring 
manufacturers  to  have  Ughting 
equipment  and  fog  signal  emitters  tested 


by  independent  laboratories.  Adopting 
the  lALA  standards  may  enhance 
maritime  safety  by  conforming  to 
lighting  standards  which  are  easier  for 
the  mariner  to  understand.  After 
consideration  of  the  comments  received, 
the  Coast  Guard  may  initiate  a 
rulemaking  project. 
DATES:  Comments  are  requested  by 
February  9.  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-052), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-001,  or  may  be  delivered  to  room 
3406  at  the  same  address  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  request  for 
comments.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
insp)ection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Chad  Asplund.  Short  Range  Aids 
to  Navigation  Division,  Telephone:  (202) 
267-1386. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
request  for  comments  by  submitting 
written  data,  views,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGD  95-052)  and 
the  specific  section  of  this  notice  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  two  copies  of  all  comments  and 
attachments  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclosed  stamped, 
self-addressed  postcards  or  envelopes. 

Background  and  Purpose 

In  keeping  with  the  National 
Performance  Review,  the  Coast  Guard  is 
reviewing  its  standards  for  lighting 
equipment  presently  required  on 
artificial  islands,  fixed  structures,  and 
other  facilities.  The  Coast  Guard  is 
considering  bringing  the  lighting 
standards  into  conformance  with  the 
International  Association  of  Lighthouse 
Authorities  (lALA)  standards.  In  1982, 
the  United  States,  along  with  most  of 
the  world's  other  maritime  nations, 
became  a  party  to  the  agreement  that 
established  the  LALA  Maritime  Buoyage 
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System  (MBS).  In  1985,  the  Uailed 
States  began  harmonizing  the  United 
States  Aids  to  Navigation  System 
(USATONS)  with  the  MBS. 

If  the  standards  of  lALA  are  adopted, 
the  current  candlepower  for  these  lights 
would  be  revised  to  an  "area  specific" 
standard.  These  lights  would  still  have 
to  be  visible  for  90  percent  of  the  nights 
of  the  year.  The  Coast  Guard  is  also 
considering  standardizing  the  approval 
procedures  for  optical  and  audio 
equipment  for  fog  signal  emitters. 

Presently,  under  33  CFR  part  67,  all 
artificial  islands  and  structures  erected 
on  or  over  the  seabed  and  subsoil  of  the 
outer  continental  shelf  (OCS)  are 
marked  as  private  aids  to  navigation. 
The  obstruction  lights  prescribed  are 
either  a  white  or  red.  quick-flashing,  all- 
around  light,  depending  on  structure 
classification  and  backgroimd  lighting. 
Multiple  obstruction  lights  are  required 
to  flash  in  unison. 

The  lALA  standards  define  a  quick- 
flashing,  white  Ught  as  a  north  cardinal 
mark.  The  present  private  aid  system 
may  be  misleading  to  the  mariner 
accustomed  to  the  lALA  system.  The 
mariner  accustomed  to  using  a  white, 
quick- flashing  light  as  a  cardinal  mark 
might  mistake  a  structure  which  is  not 
a  cardinal  mark  for  a  cardinal  mark.  To 
conform  with  lALA,  each  structure 
would  retain  the  red  or  white  light,  but 
display  a  Morse  code  "U"  (..-)  rather 
than  the  quick  flashing  light. 

Current  regulations  in  33  CFR  part  67, 
subpart  67.05  require  that  lights  be  of 
sufficient  candlepower  so  as  to  be 
visible  for  a  prescribed  distance, 
corresponding  to  the  structure's  class, 
90  percent  of  the  nights  of  the  year. 
Certain  geographic  regions  have 
environmental  conditions  that  preclude 
lights  from  meeting  the  above  standard. 
The  new  standards  might  divide  the 
country  into  separate  regions  to  allow 
for  differences  in  transmissivity  and  its 
effects  on  the  range  of  visibility.  For 
example,  one  region  might  include  the 
First,  Ninth,  and  Eleventh  Coast  Guard 
Districts,  while  the  other  region  might 
include  the  remaining  districts. 

The  existing  procedure  in  33  CFR 
67.05-10  that  regulates  lighting 
equipment  states  that  manufacturers  of 
lights  must  have  their  equipment 
approved  by  the  District  Commander 
and  a  permit  must  be  issued  before  the 
equipment  can  be  distributed.  This 
procedure  might  be  changed  to  require 
an  independent  laboratory  to  conduct 
the  test.  If  so.  the  manufacturer  would 
then  forward  the  results  to  Commandant 
(C-NSR),  U.S.  Coast  Guard.  2100  2nd 
Street  SW..  Washington.  D.C..  20593,  for 
review. 


Cost  information 

The  Coast  Guard  is  seeking  additional 
information  on  the  cost  that  could  be 
associated  with  this  project.  Presently, 
the  Coast  Guard  is  consulting  with 
Automatic  Power  Incorporated, 
Tideland  Signal  Corporation,  and  Sea 
Nav  Corporation  in  an  effort  to  estimate 
the  economic  impact  that  this  project 
could  have  on  manufacturers  and  users. 
The  Coast  Guard  specifically  requests 
comments  from  laboratories  which 
conduct  tests  of  lighting  systems  and  fog 
signal  emitters  covered  by  part  67 
regarding  the  costs  of  approvals. 

Solicitation  of  Views 

The  Coast  Guard  solicits  comments 
from  all  segments  of  the  marine 
community  and  other  interested  persons 
on  these  suggestions  and  recommended 
alternatives  related  to  obstruction 
lighting  on  artificial  islands,  fixed 
structiu-es.  and  other  facilities.  The 
Coast  Guard  is  particularly  interested  in 
receiving  information,  views,  data,  and 
reasons  on  the  following  questions  and 
areas  of  concern: 

1.  Should  these  lights  be  changed  to 
conform  to  lALA  standards? 

Should  the  lights  be  charged  to  Morse 
"U"  in  accordance  with  lALA 
standards,  or  with  another 
configuration? 

2.  Should  Class  "C"  structures  be 
required  to  conform  to  LALA? 

3.  Should  fog  signal  and  Hght 
inspection  procedures  be  changed? 

Should  the  equipment  approval 
procedures  be  changed  to  require  testing 
by  independent  laboratories  with  results 
then  forwarded  to  the  Coast  Guard? 

Would  such  a  change  increase  or 
decrease  costs  and  compliance  time? 

4.  What  other  factors  should  be 
considered  in  light  of  this  proposed 
change? 

Is  there  any  other  information  that 
you  feel  may  be  helpful  in 
implementing  this  change  with  less 
impact  on  the  affected  persons? 

Dated:  January  3.  1996. 
).A.  Creech, 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 

Office  of  Navigation  Safety  and  Waterway 

Services. 

|FR  Doc.  96-354  Filed  1-9-96;  8:45  am] 
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33  C^^  Part  117 

(CGD05-95-081] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Anacostia  River,  Washington,  DC 

AGENCY:  Coast  Guard.  DOT. 


ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Consolidated  Rail  Corporation 
(CONRAIL).  the  Coast  Guard  is 
proposing  to  change  the  regulations  that 
govern  the  operation  of  the  railroad 
bridge  across  the  Anacostia  River,  mile 
3.4.  at  Washington,  DC.  This  proposal 
would  change  the  current  schedule  by 
extending  the  winter  seasonal 
restrictions  and  reducing  the  hours  of 
operation  during  the  boating  seascfti. 

These  changes  to  the  drawbridge 
regulations  are  intended  to  relieve  the 
bridge  owner  of  the  biu-den  of  having  a 
bridgetender  s*aff  the  bridge  during 
periods  of  non-use,  while  still  providing 
for  the  reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  April  9,  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
CJommander  (ob),  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  Room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  vdll 
become  part  of  this  docket  and  will  be 
available  for  inspection  at  Room  109. 
Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-95-081)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  apphes,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
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a  nediing  vvouiu  ue  DeiieiiLidi.  ii  u 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  einnounced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  f)ersons  involved  in 
drafting  this  document  are  Linda  L. 
Gilliam.  Project  Manager,  Bridge 
Administration  Section,  and  CDR  T.R. 
Cahill.  Project  Counsel,  Fifth  Coast 
Guard  District  Legal  Office. 

Background  and  Purposes 

The  current  regulations  found  at  33 
CFR  117.253  provide  that  the  draw  of 
the  CONRAIL  bridge,  mile  3.4.  on  the 
Anacostia  River,  shall  open  on  signal  on 
Saturdays,  Sundays,  and  Federal 
Hohdays  from  April  1  through 
September  30;  between  7  a.m.  and  11 
p.m.  on  weekdays  that  are  not  Federal 
Holidays  from  April  1  through 
September  30;  and  on  eight  hours  notice 
at  all  other  times.  CONRAIL  has 
requested  that  33  CFR  117.253  be 
amended  to  reduce  the  periods  during 
which  it  must  open  the  bridge  on  signal. 
In  support  of  its  request,  CONRAIL 
contends  that  its  records  show  that  the 
period  of  heavy  boating  traffic  is  from 
May  15  through  September  15,  not  April 
1  through  September  30  as  provided  in 
the  current  regulations.  CONRAIL  has 
also  asked  that  the  hours  during  which 
the  bridge  must  open  on  signal  be 
reduced,  and  that  the  same  schedule  be 
adopted  for  both  weekdays  and 
weekends. 

The  Coast  Guard  has  reviewed 
CONRAIL's  bridge  logs  for  1993  and 
1994,  copies  of  which  are  available  for 
inspection  at  Room  10-9.  Fifth  Coast 
Guard  District.  According  to  the  logs  for 
1993  and  1994,  the  railroad  bridge  only 
opened  a  total  of  11  times  from  April  1 
through  May  15,  and  6  times  between 
September  1 5  through  September  30. 
For  1993  and  1994  during  the  weekdays, 
the  bridge  opened  10  times  between 
noon  and  1  p.m.;  4  times  between  6  p.m. 
and  7  p.m.;  and  5  times  after  7  p.m. 
During  1993  and  1994  on  the  weekends, 
the  bridge  opened  9  times  between  7 
p.m.  and  9  a.m. 

Based  on  the  above  information,  the 
Coast  Guard  is  proposing  changes  to  33 
CFR  117.253.  The  proposed  changes 
would  require  the  bridge  to  open  on 
signal  between  9  a.m.  and  12  noon  and 
between  1  p.m.  and  6  p.m.  every  day 
from  May  15  through  September  30.  The 
bridge  would  also  open  on  signal 
between  6  p.m.  and  7  p.m.  every  day 
bom  May  15  through  September  30  if 
notice  is  given  to  the  bridgetender  prior 
to  6  p.m.  on  the  day  for  which  the 


upe lung  IS  requested.  RequiremLins 
would  be  the  same  for  both  weekend 
and  weekday  openings.  The  bridge  will 
continue  to  open  on  eight  hours  notice 
at  all  other  times. 

As  discussed  above,  openings  have 
been  infrequent  during  the  periods 
which  would  be  affected  by  these 
proposed  changes.  The  Coast  Guard 
believes  that  these  proposed  changes 
will  relieve  CONRAIL  of  the  burden  of 
requiring  a  bridgetender  to  be  on  duty 
during  periods  of  little  or  no  vessel 
traffic  while  not  unduly  restricting 
navigation. 

Regulatory  Evaluation 

This  proposed  action  is  not  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principals  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  determined  that  this 
proposal  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


tnvu-onmeni 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended,  59 
FR  38654,  29  July  1994).  this  proposal 
is  categorically  excluded  from  further 
enviroiunental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  46;  33 

CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.253,  paragraphs  (b)(1)  (ii) 
and  (iii)  are  revised  to  read  as  follows: 

S  117.253    Anacostia  River. 

***** 

(b)*   •   • 

(D*  •  * 

(i)*   *  * 

(ii)  Between  9  a.m.  and  12  noon  and 
between  1  p.m.  and  6  p.m.  from  May  15 
through  September  30. 

(iii)  Between  6  p.m.  and  7  p.m.  fit)m 
May  15  through  Sieptember  30  if  notice 
is  given  to  the  bridgetender  not  later 
than  6  p.m.  on  the  day  for  which  the 
opening  is  requested. 
*         *        «         *         * 

Dated:  December  21,  1995. 
W.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  96-353  Filed  1-9-96;  8:45  am] 
BILUNG  COOE  4910-14-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 
P.D.  010496q 

New  England  Fishery  Management 
Council;  Modification  of  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


.'Vtmuspnenc  Aumiiusirauon  iNuAAj, 

Commerce. 

ACTION:  Modification  ot  public  meeting, 

^  vMARY:  NMFS  previously  announced 
a  puolic  meeting  (60  FR  67116, 
December  28,  1995)  of  the  New  England 
Fishery  Management  Council  for  2  days 
to  consider  actions  affecting  New 
England  fisheries  in  the  exclusive 
economic  zone.  This  modification 
announces  that  only  th«  Ground  fish 
Committee  of  the  New  England  Fishery 
Management  Council  will  be  meeting. 
DATES:  The  meeting  u^U  begin  on 
Wednesday,  January  10,  1996,  at  10  a.m. 
and  on  Thursday,  January  11,  1996.  at 
8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tara's  Femcroft  Conference  Resort 


aiid  Hotci,  bu  r  erntroft  Road,  Danvers. 
MA;  telephone:  (508)  277-2500. 

Requests  for  special  accommodations 
should  be  addressed  to  the  New 
England  Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  01906-1097; 
telephone;  (617)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
(617) 231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
Januan'  10-11  meeting  is  being 
convened  specifically  to  address  the 
remaining  groundfish  issues  that  relate 
to  finalizing  draft  Amendment  7  to  the 
Northeast  Multispecies  (Groundfish) 
Fishery  Management  Plan.  The  intent  of 
this  amendment  is  to  implement 
measures  to  rebuild  severely  ovenlshed 


siutf^s,  wuij  paPicuiar  •nipjiasi^  (..i.  cou. 
haddock,  and  yellov\lail  Flounder.  If 
time  allows,  the  Committee  may 
consider  other  relevant  business. 

Special  Accommodations 

■  This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpreta*ion  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  (see  ADDRESSES)  at 
least  5  days  prior  to  the  meeting  date 

Authority:  16  U.S.C  1801  etseq. 

Dated:  January  4, 1996. 
Gary  Matlock, 

Program  Management  Officer,  Natioial 
hdarine  Fisheries  Service 
[FR  Doc.  96-345  Filed  1-5-96;  11:44  am) 
BILLMO  COOE  361&-22-P 
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r^  -  ■     VENT  OF  DEFENSE 

Zvcdf--  ♦^•ot  of  the  Army 

j'3"  :    ; .  errental  Environmental 
lrrc.>      ^  atemeflt  to  Assess  ttM 
Impacts  of  Disposal  and  Rsuss  of  Vtw 
Former  Fort  Ord 

AGENCY:  Department  of  the  Army,  DoD. 

ACTION:  Notice  of  Availability  of  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  for  the  disposal  and 
reuse  of  former  Fort  Ord.  California. 

SUMMARY:  The  Final  Environmental 
Impaci  Statement  (FEIS)  and  Record  of 
Decision  (ROD)  were  completed  in  1993 
to  support  the  Army  disposal  of  excess 
lands  and  establishment  of  the  Presidio 
of  Monterey  (POM)  Annex.  Disposal  of 
properties  is  underway.  The  DSEIS 
addresses  the  disposal  of  250  acres  of 
newly  excess  lanas  made  available  by 
reducing  the  size  of  the  r*OM  Annex. 

The  DSEIS  addresses  two  new  reuse 
alternatives  as  secondary  actions  by 
others.  The  Final  Fort  Ord  Base  Reuse 
Plan  was  adopted  by  the  Fort  Ord  Reuse 
Authority  on  December  12,  1994  and  is 
analyzed  as  Alternative  Seven.  One 
additional  reuse  scenfiho,  reflecting 
land  use  changes  received  through  the 
DSEIS  scoping  process  and  recent 
public  benefit  conveyance  requests  is 
considered  as  Alternative  Eight.  The 
DSEIS  fulfills  the  Army  commitment  in 
the  ROD  to  develop  additional 
environmental  analysis  to  address  the 
impacts  of  the  reuse  plan  not  already 
addressed  in  the  FEIS.  Copies  of  the 
draft  DSEIS  have  been  forwarded  to 
federal,  state  and  local  agencies;  and 
interested  organizations  and 
individuals. 

ADDRESSES:  Copies  of  the  DSEIS  can  be 
obtained  by  writing  or  calling  Ms.  Kristy 
Chew  at  Jones  &  StokBs.  Associates.  Inc.. 
2600  V  Street.  Suite  100.  Sacramento, 
CA  95818-1914.  telephone  (916)  737- 
3000. 


FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  should  be 
addressed  to  Mr.  Bob  Verkade. 
Sacremento  District,  U.S.  Army  Corps  of 
Engineers,  1325  J.  Street.  Sacremento. 
CA  95814-2922,  or  call  (916)  557-7423. 
SUPPt.EMENTARY  INFORMATION:  Copies  of 
the  DSEIS  and  related  reports  are 
available  for  review  at  the  following 
branch  libraries:  Seaside,  Aromas,  Big 
Sur,  Bradley,  Carmel  Valley.  Castroville, 
Gonzales.  Greenfield.  King  City.  Marina, 
Park,  Prunedale.  San  Ardo,  San  Lucas. 
Santa  Lucia,  and  Soledad.  Copies  are 
also  available  for  review  at  the  Harrison 
Memorial  Library.  Monterey  Public 
Library.  Pacific  Grove  Public  Library. 
Parkfield  Library,  Salina  Public  Library. 
Steinbeck  Library,  Morro  Bay  Public 
Library.  Paso  Robles  Public  Library.  San 
Luis  Obispo  Public  Library,  Seaside 
Branch  Municipal  Public  Library,  and 
Monterey  Free  Libraries.  Written 
comments  may  also  be  submitted  to  the 
address  below  until  the  close  of  the 
DSEIS  comment  period  (45  days  after 
the  date  of  the  Environmental  Protection 
Agency  notice  on  this  action). 
Raymond  J.  Fatz. 

Acting  Deftuty  Assistant  Secretary  of  the 
Army,  (Environment,  Safety  and 
Occupational  Health)  OASA  (I.L&E). 
|FK  Doc.  96-299  Filed  1-9-96;  8:45  am) 

BILUNO  COOe  3710-Oe-M 


Department  of  the  Army 

Record  of  Decision  on  the  Final 
Environmental  Impact  Statement 
(FEIS),  on  the  Disposal  and  Reuse  of 
Jefferson  Proving  Ground,  Madison, 
Indiana 

AGENCY:  Department  of  the  Array,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  and 
its  implementing  regulations 
promulgated  by  the  President's  Council 
on  Environmental  Quality,  the  Army 
has  prepared  a  Record  of  Decision 
(ROD)  pertaining  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  disposal  and  reuse  of  Jefferson 
Proving  Ground  (JPG). 

The  aecision  is  to  dispose  of  55,264 
acres  of  excess  property  at  JPG  in 
accordance  with  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  of  1988. 
Public  100-526.  The  disposal  actions 


will  be  incremental  and  based  on  the 
ability  to  remediate  contaminated 
portions  of  the  property. 

The  FEIS  addressed  the 
environmental  and  socioeconomic 
effects  of  the  disposal  and  subsequent 
reuse  of  55,264  acres.  Three  alternative 
methods  of  disposal  were  analyzed: 
Encumbered  Disposal,  Unencumbered 
Disposal  and  Retention  of  the  Property 
in  a  Caretaker  status  (i.e.,  the  No- Action 
Alternative). 

The  Encumbered  Disposal  Alternative 
addressed  the  transfer  of  property  with 
Army-imposed  conditions  on  future  use 
for  purposes  that  may  include 
protection  of  important  resources  such 
as  water  quality  and  historical 
resources,  and  protection  of  human 
health  and  the  environment  from 
hazardous  substances  that  may  be 
present  on  the  property.  The 
Unencumbered  Disposal  Alternative 
evaluated  the  potential  to  remove 
encumbrances,  thereby  allowing  the 
property  to  be  disposed  with  few  or  no 
Army-imposed  restrictions  on  future 
use.  The  impacts  of  reuse  were 
evaluated  in  terms  of  low,  medium  and 
high  intensity  land  use. 

ADDRESSES:  Copies  of  the  Record  of 
Decision  and  the  Final  Environmental 
Impact  Statement  can  be  obtained  by 
writmg  or  calling  Mr.  James  Davidson, 
at  the  U.S.  Army  Materiel  Command, 
ATTN:  AMCSO,  5001  Eisenhower 
Avenue.  Alexandria.  VA  22333-0001, 
(703)  274-5510. 

Dated:  January  3, 1996. 
Ra)nnond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army,  (Environment,  Safety  and 
Occupational  Health)  OASA,  (l.LB-E). 
[PR  Doc.  96-301  Filed  1-9-96;  8:45  am) 

BILUNC  COOe  3710-Oe-M 


Draft  Environmental  Impact  Statement 
(DEIS)  on  the  Disposal  and  Reuse  of 
Vint  Hill  Farms  Station,  Warrenton, 
Virginia 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  proposed  action 
evaluated  by  this  DEIS  is  the  disposal  of 
Vint  Hill  Farms  Station,  Warrenton 
Virginia,  in  accordance  with  the  Defense 
Base  Closure  and  Reahgnment  Act  of 
1990.  Public  Law  101-510.  The  DEIS 
addresses  the  environmental 
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consequences  of  the  disposal  and 
subsequent  reuse  of  the  701  acres.  Three 
alternative  methods  of  disposal  are 
analyzed:  Encumbered  Disposal. 
Unencumbered  Disposal  and  retention 
of  the  property  in  a  caretaker  status  (i.e., 
the  No  Action  Alternative).  The 
Encumbered  Disposal  Alternative 
addresses  transfer  of  property  with 
certain  constraints  on  future  use  as  a 
condition  of  disposal.  The 
Unencumbered  Disposal  Alternative 
involves  removing  existing  constraints 
to  allow  for  property  disposal  with 
fewer  or  no  Army  imposed  restrictions 
on  future  use.  The  impacts  of  reuse  are 
evaluated  in  terms  of  land  use 
intensities. 

A  scoping  meeting  was  held  at  the 
Vint  Hill  Farms  Stanton  Theater  on 
December  5.  1994.  Public  notices 
requesting  input  and  comments  from 
the  public  were  issued  in  the  regional 
area  surrounding  the  Vint  Hill  Farms 
Station. 

DATES:  Written  public  comments  and 
suggestions  received  within  45  days  of 
the  publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  for  this  action  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 
ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  to  Dr.  Susan  Rees, 
U.S.  Army  Corps  of  Engineers.  Mobile 
District,  (ATTN;  CESAM-PD-EC),  109 
St.  Joseph  Street,  P.O.  Box  2288,  Mobile, 
Alabama  36628-0001  or  by  telephone  at 
(334)  694-4141  or  telefax  (334)  690- 
2424. 

Dated:  Fanuary-3. 1996. 
Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army.  (Environmental  Safety  and 
Occupational  Health)  OASA  (ILB-E). 
[PR  Doc.  96-300  Filed  1-9-96;  8:45  am] 

BILLING  COOC  3710-OB-M 


DEPARTMENT  OF  ENERGY 

Environ mentai  fvianagement  Site- 
Specific  Advisory  Board,  Pantex  Plant, 

i-nar.iio  Texas 

i  St  NOV:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92^63,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Pantex  Plant. 


DATE  AND  TIME:  Tuesday,  January  23, 
1996:  1:30  p.m.-5:30  p.m. 
ADDRESSES:  Amarillo  Association  of 
Realtors,  5601  Enterprise  Circle, 
Amarillo,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams,  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (8061477-3121. 
S-PP-EMES'ARY  INFORMATION: 

Purpose  of  the  Committee 

The  Board  provides  input  to  the 
Department  of  Energy  on  Environmental 
Management  strategic  decisions  that 
impact  future  use,  risk  management, 
economic  development,  and  budget 
prioritization  activities. 

Tentative  Agenda 

1:30  pm     Welcome — Introductions — 

Approval  of  Minutes 
1:40  pm     Co-Chairs' Comments 
2:0&  pm    Task  Force  Reports 
— Public  Participation/Public 

Information 
— Environmental  Restoration 
— Sitewide  Environmental  Impact 

Statements 
— Future  of  the  Nuclear  Complex 
— Waste  Management 
2:30  pm     Updates 
— Occurrence  Reports — DOE 
3:30  pm     Break 
3:45  pm     Presentation 
— Employee  Concerns  Process 
4:30  pm     Subcommittee  Reports 
— Budget  and  Finance 
— Community  Outreach 
— Policy  and  Personnel 
— Program  and  Training 
— Nominations 
5:30  pm    Adjourn 

Public  comment  will  be  taken 
ppriorli'^allv  throughout  the  meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 


present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Pantex  Public  Reading  Rooms 
located  at  the  Amarillo  College  Lynn 
Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm,  Monday 
through  Thursday;  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street. 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  number  Usted 
above. 

Issued  at  Washington,  DC  on  January  5, 
1996. 
Rachel  M.  Samuel, 

Acting  Depu  ty  A  dvisory  Committee 

Management  Officer. 

(PR  Doc.  96-384  Piled  1-9-96;  8:45  ami 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Savannah 
River  Site;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site. 
DATES  AND  TIMES:  Monday,  January  22, 
1996: 
9:30  a.m.— 4  p.m.  (Risk  Management  and 

Future  Use  Subcommittee) 
6:00  p.m.-7  p.m.  (public  comment 

session)  Tuesday,  January  23, 1996: 

8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  All  meetings  will  be  held  at: 
The  Hilton  Resort,  Palmetto  Dunes 
Plantation,  Hilton  Head  Island,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan,  Manager,  Environmental 
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Restoration  and  Solid  Waste. 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A.  Aiken, 
S.C.  29802  (803) 725-8074. 

Sf  PO'.^MfVTARY  INFORMATKM: 

Furpustt;  ut  the  Board: 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management  and 
related  activities. 

Tentative  Agenda 

Monday.  January  22,  1996 

9:30  a.m.     Risk  Management 

Subcommittee  meeting — support 
documentation  for  future  use 
recommendation  and  fiscal  year 
1998  budget  prioritization 

4:00  p.m.     Adjourn 

6:00  p.m.    Public  Comment  Session  (5- 
minute  rule) 

7KK)  p.m.    Adjourn 

Tuesday,  January  23.  1996 

8:00  a.m.     Coffee 

8:30  a.m.    Approval  of  minutes  and 

agency  updates 
9:00  a.m.    Bylaws  Subcommittee  report 

including  amendments  to  Bylaws 
10:00  a.m.     Elections  of  officers 
10:30  a.m.     Environmental  Remediation 

and  Waste  Management 

Subcommittee  Report 
1:00  p.m.     Risk  Management  and 

Future  Use  Subcommittee  Report 
2:45  p.m.     Nuclear  Materials 

Management  Subcommittee  Report 
2:55  p.m.    Membership  Subcommittee 

Report 
3:05  p.m.     Annual  report/workplan 

discussion 
3:30  p.m.    Public  Comment  Session  (5- 

minute  rule) 
4:00  p.m.     Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday.  January  22, 1996. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Tom  Heenan's 
office  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 


wishing  to  make  public  cuiiiinent  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  conunents. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A.  Aiken,  S.C.  29802.  or  by  calling 
him  at  (803)  725-8074. 

Issued  at  Washington.  DC  on  January  5. 
1996. 

RjMihel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  96-386  Filed  1-9-96;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 


[Docket  No.  EGM-26-000,  et  al.] 

Calpine  Parlin  Cogen,  Inc.,  et  al.; 
Electric  Rata  and  Corporate  Regulation 
Filings 

January  3.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Calpine  Parlin  Cogen,  Inc. 

IDocket  No.  EG96-26-000| 

On  December  22.  1995,  Calpine  Parlin 
Cogen,  Inc.  ("Calpine  Parlin")  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Calpine  Parlin  is  a  Delaware 
corporation  and  an  indirect  wholly 
owned  subsidiary  of  Calpine 
Corporation,  a  California  corporation 
which  owns  and  op>erates  qualifying 
facilities  in  the  western  United  States. 
Calpine  Parlin  proposes  to  own  and 
operate  a  117  MW  gas- fired 
cogeneration  facility  located  in  Parlin. 
New  Jersey  and  sell  electric  power 
exclusively  at  wholesale  to  Jersey 
Central  Power  &  Light  Company. 

Comment  date:  January  22,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Calpine  Newark  Cogen,  Inc. 

(Docket  No.  EG96-2  7-0001 

On  December  22,  1995,  Calpine 
Newark  Cogen,  Inc.  ("Calpine  Newark") 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Calpine  Newark  is  a  Delaware 
corporation  and  an  indirect  wholly 
owned  subsidiary  of  Calpine 
Corporation,  a  California  corporation 
which  owns  and  operates  quaUfying 
facilities  in  the  western  United  States. 
Calpine  Newark  proposes  to  own  and 
operate  a  52  MW  gas-fired  cogeneration 
facility  located  in  Newark,  New  Jersey 
and  sell  electric  power  exclusively  at 
wholesale  to  Jersey  Central  Power  & 
Light  Company. 

Comment  date:  January  22, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Lone  Star  Energy  Plant  Operations, 
Inc. 

IDocket  No.  EG96-28-0001 

On  December  22,  1995.  Lone  Star 
Energy  Plant  Operations.  Inc. 
("LSEPO"),  1817  Wood  Street.  Dallas, 
TX  75201,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

LSEPO  provides  op>erating  and 
maintenance  services  for  three  existing 
natural  gas-fired  cogeneration  facilities 
(located  in  Sweetwater,  TX;  Buffalo.  NY; 
and  Bellingham.  WA)  which  are 
qualifying  facilities  under  the 
Commission's  Rules. 

Comment  date:  January  22.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Encogen  One  Partners  Ltd. 

IDocket  No.  EG96-29-000I 

On  December  22.  1995.  Encogen  One 
Partners  Ltd.  ("Encogen  One"),  do 
Enserch  Development  Corporation.  1817 
Wood  Street.  Dallas,  TX  75201.  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Encogen  One  owns  one  eligible 
facility  (an  existing  natural  gas-fired 
cogeneration  facility,  a  transformer  and 
appurtenant  interconnecting 
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equipment),  near  Sweetwater,  Texas, 
with  a  electric  generating  capacity  of 
approximately  255  MW. 

Comment  date:  January  22. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Southwestern  Electric  Power 
Company 

IDocket  No.  ERS4-1 393-0001 

Take  notice  that  on  December  11, 
1995,  Southwestern  Electric  Power 
Company  (SWEPCO)  filed  a  supplement 
to  its  filing  in  the  above-captioned 
docket.  SWEPCO  has  served  a  copy  of 
this  filing  on  Northeast  Texas  Electric 
Cooperative,  Inc.  and  the  Public 
Utilities  Commission  of  Texas. 

Comment  date:  January  17,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Appalachian  Power  Company 

IDocket  No.  ER95-1 797-000] 

Take  notice  that  on  December  19, 
1995.  the  American  Electric  Power 
Service  Corporation  (AEPSC),  on  behalf 
of  Appalachian  Power  Company  (APCO) 
tendered  for  filing  an  amendment  to  its 
filing  in  the  above-referenced  docket 
clarifying  the  AEP  Companies'  policy 
regarding  emission  allowance  cost 
recovery. 

An  eftective  date  of  January  1, 1996  is 
requested. 

Comment  date:  January  17.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Companv 

[Docket  No.  ER96-202-000I 

Take  notice  that  on  December  18, 
1995.  Northeast  Utilities  Service 
tendered  for  filing  an  amendment  in  the 
above-referenced  dockets. 

Comment  date:  January  17,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Indeck  Pepperell  Pnwrr  \ssociates. 
Inc. 

[Docket  No.  ER96-345-000I 

On  December  26, 1995,  Indeck 
Pepperell,  Inc.  ("Indeck  Pepperell") 
filed  a  supplement  to  its  petition  for 
waivers,  blanket  approvals  and  an  order 
approving  its  Rate  Schedule  No.  1. 

In  its  petition,  filed  on  November  13, 
1995.  Indeck  Pepperell  stated  that  it 
intended  to  sell  energy  and  capacity 
from  the  Indeck  Pepperell  38  MW 
combined-cycle  cogeneration  facility 
located  in  Pepf)erell,  Massachusetts. 
The  rates  charged  by  Indeck  Pepperell 
will  be  mutually  agreed  upon  by  the 
parties  to  each  particular  transaction. 


Comment  date;  January  17,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corporation 

[Docket  .\o.  ER96-582-0001 

Take  notice  that  on  December  12, 
1995,  Florida  Power  Corporation 
tendered  for  filing  a  Contract  for 
Interchange  Service  between  itself  and 
Citizens  Lehman  Power  Sales.  Florida 
Power  states  that  the  contract  provides 
for  service  under  existing  Schedule  J, 
Negotiated  Interchange  Service,  and 
existing  Schedule  OS,  Opportunity 
Sales. 

Comment  date:  January  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  International  Utility  Consultants 

IDocket  No.  ER96-594-000J 

Take  notice  that  on  December  14, 
1995,  International  Utility  Consultants 
tendered  for  filing  an  application  for 
review  of  its  Rate  Schedule  for  entrance 
into  the  Wholesale  Power  Market  as  a 
broker  and  marketer  of  power.  In 
addition,  on  December  26, 1995. 
International  UtiHty  Consultants  filed 
additional  information  to  its  December 
14,  1995  filing  in  this  docket. 

Comment  dafe;  January  17. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PSl  Energy,  Inc. 

(Docket  No.  ER96-60&-0001 

Take  notice  that  PSI  Energy,  Inc.  on 
December  18,  1995,  tendered  for  filing 
a  Schematic  and  Exhibit  Update  to  the 
Interconnection  Agreement  between 
PSI,  the  United  States  of  America, 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  (Hoosier),  and 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO). 

Comment  date:  January  17,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Power  and  Light 
Company 

IDocket  No.  ER96-609-0001 

Take  notice  that  on  December  18, 
1995,  Wisconsin  Power  and  Light 
Company  (WP&L)  tendered  for  filing  an 
Agreement  dated  October  30,  1995, 
establishing  Electric  Clearinghouse,  Inc. 
aS  a  customer  under  the  terms  of 
WP&L's  Point-to-Point  Transmission 
Tariff. 

WP&L  requests  an  effective  date  of 
December  13,  1995,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 


Comment  date;  January  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER96-61 1-000] 

Take  notice  that  on  December  18, 
1995,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  new 
Interconnection  Agreement  superseding 
PG&E's  Rate  Schedule  FPC  No.  29,  and 
PacifiCorp's  Rate  Schedule  FPC  No.  83. 
The  prior  Interconnection  and  power 
sale  agreement  (1984  Agreement — 
Supplement  No.  1  to  Rate  Schedule  FPC 
Nos.  29  and  83)  expires  by  its  own  terms 
on  December  31, 1995,  and  the  parties 
have  accordingly  negotiated  a 
predecessor  Agreement.  This  new 
Agreement  supersedes  both  the  1984 
agreement  and  a  prior  1967  Agreement, 
which  the  1984  Agreement 
Supplemented. 

By  this  filing,  PG&E  and  PacifiCorp 
formally  request  that  the  FERC  allow  the 
1967  agreement  and  the  1984 
Agreement  to  both  terminate  effective 
December  31,  1995  and  be  replaced  by 
the  new  Agreement,  effective  January  1, 
1996. 

Copies  of  this  filing  were  served  upon 
PacifiCorp  and  the  California  Public 
Utilities  Commission. 

Comment  date:  January  17, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER96-61 2-000] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
December  18, 1995,  tendered  for  filing 
as  an  initial  rate  schedule,  an  agreement 
with  KCS  Power  Marketing,  Inc.  (KCS). 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  KCS 
and  KCS  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  December  16, 1995, 
so  that  the  parties  may,  if  mutually 
agreeable  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  KCS. 

Comment  date:  January  17,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  New  York  State  Electric  &  Gas 
Coqioration 

(Docket  No.  ER9&-613-000I 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
December  18, 1995,  tendered  for  filing 
as  an  initial  rate  schedule,  an  agreement 
with  Industrial  Energy  Applications, 
Inc.  (lEA).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  lEA  and  lEA  will 
purchase  from  NYSEG  either  capacity 
and  associated  energy  or  energy  only  as 
the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  December  16, 1995, 
so  that  the  parties  may.  if  mutually 
agreeable  enter  into  sepwrately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  I£A. 

Comment  date:  January  17,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER96-61 4-000) 

Take  notice  that  on  December  18, 
1995,  Wisconsin  Power  and  Light 
Company  (WP4L)  tendered  for  filing  an 
Agreement  dated  November  21,  1995, 
establishing  Koch  Power  Services  as  a 
customer  under  the  terms  of  WP4L's 
Point-to-Point  Transmission  Tariff. 

WPL  requests  an  effective  date  of 
December  1,  1995  and  accordingly  seeks 
waiver  of  the  Commission  stiotice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  17,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ERg6-61S-000| 

Take  notice  that  on  December  18, 
1995.  Wisconsin  Power  and  Light 
Company  (WP&L)  tendered  for  filing  an 
Agreement  dated  November  15, 1995, 
establishing  Industrial  Energy 
Applications.  Inc.  as  a  customer  under 
the  terms  of  WP&Ls  Point-to-Point 
Transmission  Tariff. 

WPL  requests  an  effective  date  of 
December  1. 1995  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 


Comment  date:  January  17.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PECO  Energy  Company 

I  Docket  No.  ER96-640-000  1 

Take  notice  that  on  December  21, 
1995.  PECO  Energy  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  17,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-341  Filed  1-9-96;  8:45  am) 
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[Docket  No.  ER96-602-000,  et  a4.] 

Northern  Indiana  Public  Service 
Company,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

(anuary  2. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER96-602-000I 

Take  notice  that  on  December  15, 
1995,  Northern  Indiana  PubUc  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  National  Gas  &  Electric 
L.P. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
National  Gas  &  Electric  L.P.  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  elective  by 


Order  dated  August  17,  1995  in  Docket 
No.  ER95-1 222-000.  Northern  Indiana 
Public  Service  Company  and  National 
Gas  &  Electric  L.P.  request  waiver  of  the 
Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  January  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  January  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Maine  Public  Service  Company 

(Docket  No.  ER96-603-000I 

Take  notice  that  on  December  15, 
1995,  Maine  Public  Service  Company 
submitted  an  agreement  under  its 
Umbrella  Power  Sales  tariff. 

Comment  date:  January  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Company 

(Pocket  No.  ER96-604-000I 

Take  notice  that  on  December  18, 
1995,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing  a 
Revision  No.  5  to  Exhibit  C  of  the 
General  Transfer  Agreement  for 
Integration  of  Resources  between  the 
Bonneville  Power  Administration  and 
PGE,  Contract  No.  DE-MS7»- 
89BP92273,  (Portland  General  Electric 
Rate  Schedule  FERC  No.  185). 

The  EPA  and  PGE  mutually  agree  to 
revise  Exhibit  C  to  the  General  Transfer 
Agreement  for  Integration  of  Resources 
to  provide  for  the  addition  of  the  Trojan 
Switching  Station  as  a  Point  of  Delivery 
in  the  amount  of  265  MW  for  the  Beaver 
Combined  Cycle  Project  Resource  and 
revises  the  short  distance  discount 
applied  to  the  Allston  Point  of 
Integration  (POI)  effective  at  2400  hours 
on  June  30,  1995.  This  revision  also 
provides  for  the  addition  of  the  Alvey 
Substation  as  a  short-term  off-system 
Point  of  Delivery  in  the  amount  of  20 
MW  of  firm  service,  a  contract  resource 
to  the  Springfield  UtiUty  Board,  for  the 
month  of  December  1995,  effective  at 
2400  hours  on  November  30,  1995. 

Copies  of  the  filing  have  been  served 
on  the  Bonneville  Power 
Administration. 

Pursuant  to  18  CFR  35.11,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
Revision  No.  5  to  Exhibit  C  of  the 
General  Transfer  Agreement  for 
Integration  of  Resources  to  become 
effective  as  of  November  15, 1995. 

Comment  date:  January  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 


4.  Portland  General  HtHtn(  Company 

(Docket  No.  ER96-ou3-uuui 

Take  notice  that  on  December  18, 
1995,  Portland  General  Electric 
Company  (PGE),  tendered  for  filing 
under  FERC  Electric  Tariff,  1st  Revised 
Volume  No.  2,  an  executed  Service 
Agreement  between  PGE  and  Power 
Exchange  Corporation. 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30,  1993 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Commission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
become  effective  January  1, 1996. 

Copies  of  this  filing  were  served  upon 
the  entity  listed  in  the  body  of  the  filing 
letter. 

Comment  date;  January  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  The  Montana  Power  C 


(.nipany 


(Docket  No.  ER96-606-0001 

Take  notice  that  on  December  18, 
1995,  The  Montana  Power  Company 
(Montana  Power),  tendered  for  filing 
pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  (FERC) 
Regulations  under  the  Federal  Power 
Act  its  proposed  Rate  Schedule  REC-1, 
applicable  for  sales  of  electricity  by 
Montana  Power  for  resale  to  Central 
Montana  Electric  Power  Cooperative, 
Inc.,  (Central  Montana)  (Rate  Schedule 
FPC  No.  39).  Montana  Power  states  that 
this  filing  has  been  served  upon  Central 
Montana.  Montana  Power  has  requested 
that  the  Commission  allow  the  revised 
rates  to  be  effective  as  of  February  15, 
1996. 

Montana  Power  states  that  Rate 
Schedule  REC-1  will  provide  it  with  an 
annual  increase  in  revenues  from  sales 
to  these  customers  of  $960,000  as  a 
result  of  a  rate  settlement  agreement 
accepted  by  the  above-mentioned 
parties. 

Comment  date:  January  16, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Services,  Inc. 

[Docket  No.  ER96-607-O001 

Take  notice  that  on  December  18. 
1995.  Cinergy  Services.  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  November  1.  1995, 
between  Cinergy,  CG&E,  PSI  and  Sonat 
Power  Marketing,  Inc.  (SONAT). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  SONAT. 


1.  Exhibit  A— Power  Sales  by  SONAT 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Cinergy  and  SONAT  have  requested 

an  effective  date  of  January  1, 1996. 

Copies  of  the  filing  were  served  on 
Sonat  Power  Marketing,  Inc.,  the 
Alabama  Public  Service  Commission, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  January  16,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  aesiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  21-4  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D  (ashell. 
Secretary: 
IFR  Dor  9B-343  Filed  1-9-96;  8:45  am) 

BILLING  CODE  6717-01-P 

[Project  No  2436-OR] 

Eugene  Water  &  Electrical  Board; 
Notice  of  Intent  To  Hold  Public  Meeting 

in  Springfield,  OR,  tq  Discuss  the 
Draft  Environmental  impac  Statement 
(DEIS)  for  the  Proposed  Re-icensing  of 
the  Leaburg-WalterviHe  Hydroelectric 
Project 

January  4,  1996. 

On  October  13, 1995,  the  Commission 
staff  mailed  the  DEIS  to  the 
Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organizations 
and  individuals.  This  document 
evaluates  the  environmental 
consequences  of  the  proposed 
relicensing  of  the  Leaburg-Walterville 
Hydroelectric  Project  at  the  installed 
capacity  of  21.5  megawatts.  The  project 
is  located  on  the  McKenzie  River  in 
Lane  County,  Oregon. 

A  public  meeting,  to  be  recorded  by 
a  court  reporter,  is  scheduled  to  be  held 
at  7  p.m.  on  Wednesday,  January  17, 


1996  at  the  Thurston  High  School 
auditorium  which  is  located  just  off 
Highway  126,  at  333  North  58th  Street, 
Springfield,  Oregon.  At  the  meeting. 
Commission  Staff  will  summarize  major 
DEIS  findings  and  recommendations. 
Resource  agency  personnel  and  other 
interested  persons  will  have  an 
opportimity  to  submit  oral  and  written 
comments  on  the  DEIS  for  the  public 
record.  Written  comments  on  the  DEIS 
may  also  be  sent  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  1st  Street,  NE.,  Washington,  DC 
20426.  Comments  must  be  received 
before  January  19,  1996  and  should  be 
identified  by  project  name  and  number. 

The  DEIS  considers  recommendations 
of  government  agencies, 
nongovernmental  organizations,  affected 
Indian  tribes,  the  public,  Eugene  Water 
&  Electric  Board  (EWEB),  and  the 
Commission's  staff.  It  evaluates  natural 
and  social  resource  benefits,  the 
economic  costs,  and  the  project -specific 
and  cumulative  environmental  impacts 
associated  with  relicensing  the  project. 

To  maintain  and  enhance  the  project's 
power  generation  efficiency  and 
capacity,  the  DEIS  recommends  raising 
Leaburg  Lake  by  1.5  feet,  installing 
structures  in  the  McKenzie  River  near 
the  Walterville  intake,  excavating  the 
Walterville  tailrace,  and  upgrading 
powerhouse  generation  equipment.  The 
environmental  impacts  of  these  actions 
would  be  minor  and  could  be  mitigated 
by  staff  recommended  measures. 

To  enhance  highly  valued  McKenzie 
River  fishery  resources,  EWEB  would 
install  a  fish  screen  in  the  Walterville 
canal  intake  and  would  install  tailrace 
barriers  in  the  Leaburg  and  Walterville 
tailraces.  To  further  improve  fish  habitat 
and  boating  opportunities,  enhanced 
year-around  minimum  in-stream  flows, 
including  a  flow  allotment  that  could  be 
used  during  late-summer  low-flow 
conditions  are  recommended. 

To  enhance  recreation  access  and 
opportunities  along  the  McKenzie  River, 
EWEB  proposes  trust  fund  donations  to 
acquire  lands  along  the  river  for  access 
and  habitat  protection.  EWEB  also 
proposes  several  lesser  measures  to 
enhance  wildlife  habitat  values  and 
recreation  opportunities  on  project 
lands. 

Lois  D.  Cashell, 
Secretary. 

jFR  Doc.  96-304  Filed  1-9-96;  8:45  am) 
BILIJNG  COOE  6717-01-M 
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»Vi  iiar^s  Na'ual  Gas  Company,  et  al.; 
NatuM  3as  Certificate  Filings 

januar>  ..  i^y6. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP96^109-000l 

Take  notice  that  on  December  18. 
1995.  Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288.  Tulsa, 
Oklahoma,  74101.  filed  in  Docket  No. 
CP96-109-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205'.)  for  approval  to  extend 
an  existing  4-inch  loop  line  an 
additional  1.3  miles  to  provide 
increased  delivery  volumes  to  Missouri 
Gas  Energy  (MGE)  for  the  Simmons 
chicken  farm  located  in  McDonald 
County.  Missouri  under  Williams' 
blanket  certificate  authority  issued  in 
Docket  No.  CP82-479-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA).  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  indicates  that  the  original 
loop  line  was  constructed  pursuant  to 
Docket  No.  CP86-634-000.  Williams 
states  that  the  total  construction  cost  is 
estimated  to  be  $407,956  which  cost 
will  be  offset  by  the  execution  of  a  new 
firm  transportation  agreement  by  MGE. 
It  is  indicated  that  the  new  loop 
extension  will  provide  an  additional 
1.87  Mmcf  per  day  of  capacity  to  MGE 
on  a  peak  day. 

Comment  date:  February  16. 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  East  Tennessee  Natural  Gas 
Company 

(Docket  No.  CP9e-l  15-0001 

Take  notice  that  on  December  21, 
1995,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee).  P.O.  Box 
2511.  Houston,  Texas  77252.  filed  in 
Docket  No.  CP96-1 15-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  switch  its  existing  2- 
inch  connection  to  an  existing  6-inch 
connection  for  continuing  firm  service 
to  Knoxville  Utilities  Board  (KUB), 
under  East  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP82- 
412-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 


liie  Comnussion  ajid  open  to  public 
inspection. 

East  Tennessee  proposes  to  construct 
and  operate  a  side  valve  and  20  feet  of 
6-inch  pipehne  at  M.P.  3114-1+2.97  of 
the  KUB  Storage  Facility  Line  located  in 
Knox  County,  Tennessee  in  order  to  use 
an  existing,  plugged  6-inch  tap  located 
next  to  the  2-inch  tap  currently  being 
used.  East  Tennessee  states  that  these 
new  facilities  would  cost  $10,600  and 
the  existing  2-inch  connection  would  be 
removed  once  the  physical  connection 
to  the  6-inch  tap  has  been  placed  in 
service.  East  Tennessee  mentions  that 
KUB  requested  this  modification 
because  of  increased  residential  growth 
in  its  service  area. 

East  Tennessee  asserts  that  the 
proposed  connection  is  not  prohibited 
by  its  tariff  and  the  total  quantities  of 
natural  gas  to  be  delivered  to  KUB  after 
switching  its  connection  would  not 
exceed  the  total  quantities  authorized  to 
be  delivered.  East  Tennessee  also 
mentions  that  it  has  sufficient  capacity 
to  accomplish  deliveries  at  the  proposed 
delivery  point  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  February  16. 1996.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Mark  West  Hydrocarbon  Partners, 
Ltd. 

(Docket  No.  CP96-1 21-0001 

Take  notice  that,  on  December  22. 
1995.  in  Docket  No.  CP96-121-000. 
MarkWest  Hydrocarbon  Partners.  Ltd. 
(Mark West),  5613  DTC  Parkway,  Suite 
400,  Englewood,  Colorado  80111,  filed  a 
petition  with  the  Commission,  pursuant 
to  Rule  207  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.307).  for  a  declaratory  order 
disclaiming  jurisdiction  over  gas 
processing  facilities  that  MarkWest  is 
constructing  on  land  it  purchased  from 
Columbia  Gas  Transmission  Corporation 
(Columbia)  at  Columbia's  Kenova 
Processing  Plant  (a.k.a.  the  Kenova 
Station  or  the  Kenova  plant),  all  as  more 
fully  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

m  a  relatea  proceeding,  in  Docket  No. 
CP96-1 18-000.  Columbia  filed  an 
abbreviated  application  for  permission 
and  approval  to  abandon  the  Kenova 
plant,  by  sale  to  MarkWest. 

MarkWest  states  that,  since  its  1988 
acquisition  of  the  Si  loam.  Kentucky 
fractionation  plant  from  Columbia 
Hydrocarbon  (a  former  affiliate  of 
Columbia),  MarkWest  has  been 
contractually  obligated  to  purchase 
natural  gas  liquids  (NGL)  from 
Columbia,  and  Columbia  has  been 
contractually  obligated  to  deliver,  to 


MarkWest,  the  NGL  that  Columbia 
extracted  at  its  Kenova  and  Cobb 
processing  plants.  MarkWest  adds  that, 
because  the  Kenova  plant  is  old. 
inefficient,  and  outmoded,  havitig  been 
built  in  1958,  Columbia  decided  to 
replace  it.  and  undertook  a  competitive 
bidding  process  to  solicit  proposals 
from  third  parties  interested  in:  (1) 
purchasing  and  replacing  thfrexisting 
Kenova  plant;  (2)  demolishing  and 
remediating  the  old  facility  site;  (3) 
taking  over  the  Kenova  plant  processing 
function  with  Columbia's  shippers;  and 
(4)  dealing  with  the  Columbia- 
Mark  West  contract.  MarkWest,  as  the 
winning  bidder,  has  since  moved  to 
construct  a  new  Kenova  processing 
plant,  and  states  that  it  expects  the  new 
facility  to  be  in  service  by  mid-to-late 
December,  1995. 

MarkWest  asserts  that  the 
Commission's  jurisdiction  under  the 
Natural  Gas  Act  (15  U.S.C.  §  717)  is 
limited  to  natural  gas,  which  has  been 
construed  to  mean  methane,  not  the 
heavier  hydrocarbons  that  constitute 
NGL,  while  the  primary  purpose  of  new 
Kenova  processing  plant  will  be  to 
continue  the  Columbia-MarkWest 
contract  function,  which  (from 
MarkWest's  perspective)  will  be  the 
extraction  of  NGL  for  sale  by  MarkWest. 

MarkWest  further  states  that  there  was 
no  Federal  Power  Commission 
certification  for  the  Kenova  plant. 
Therefore.  MarkWest  believes  that  its 
construction,  ownership,  and  operation 
of  the  new  processing  plant  will  be 
outside  the  Commission's  certificate 
jurisdiction  under  section  7  of  the 
Natural  Gas  Act.  Accordingly,  to  the 
extent  that  the  Commission  deems  it 
necessary  to  act  on  Columbia's 
abandonment  application,  MarkWest 
requests  the  Commission  to  issue  an 
order  finding  that  the  new  Kenova 
processing  plant  is  outside  the 
Commission's  certificate  jurisdiction 
under  section  7  of  the  Natiu^l  Gas  Act. 

Comment  date:  January  23, 1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Colimibia  Gas  Transmission 
Corporation 

[Docket  No.  CP96-11 8-000) 

Take  notice  that  on  December  22, 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  S.E.,  Charleston. 
West  Virginia  25314-1599,  filed  an 
abbreviated  application  in  Docket  No. 
CP96-1 18-000.  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act,  Part  157  of  the 
Commission's  Regulations,  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  for  permission  and  approval 
to  abandon  its  Kenova  Processing  Plant 


(a.k.a.  the  Kenova  Station  or  the  Kenova 
plant),  by  sale  to  MarkWest 
Hydrocarbon  Partners,  Ltd.  (MarkWest), 
all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

In  a  related  proceeding,  in  Docket  No. 
CP96-121-000,  MarkWest  filed  a 
petition  with  the  Commission  for  a 
declaratory  order  disclaiming 
jurisdiction  over  the  gas  processing 
facilities  that  MarkWest  is  constructing 
on  land  purchased  from  Columbia  at  the 
Kenova  plant  site. 

The  Kenova  plant  is  located  in  Wayne 
County.  West  Virginia.  It  was  designed 
and  buih  in  1957-1958.  and  was 
designed  to  remove  essentially  all  of  the 
propane  and  heavier  hydrocarbons  (i.e.. 
natural  gas  liquids,  or  NGL)  and  water 
vapor  from  the  gas  stream  entering 
Columbia's  transmission  system.  The 
gas  processed  at  the  Kenova  plant 
originates  as  production  from  fields  in 
southern  West  Virginia  and  eastern 
Kentucky.  Since  it  began  operation  in 
1958.  the  NGL  removed  from  this  gas 
stream  at  the  Kenova  plant  is  recovered 
as  one  mixed  liquid  and  is  transported 
via  a  pipeline  owned  by  MarkWest  to 
Si  loam,  Kentucky,  for  further 
separation,  purification,  and  sale  of  the 
NGL  by  MarkWest. 

Columbia  states  that  the  Kenova  plant 
needs  to  be  replaced,  because  of  its  age 
and  deteriorating  condition,  with  more 
modem  and  efficient  gas  processing 
facilities.  Columbia  adds  that  it  believes 
the  public  interest  can  best  be  served 
through  its  abandonment  the  existing 
Kenova  plant,  thereby  allowing  a  non- 
jurisdictional  company  to  continue  the 
processing  service  now  being  provided. 
Columbia  notes  that  MarkWest  has 
purchased  the  existing  facilities  at  the 
Kenova  site,  that  those  facihties  are 
being  removed,  and  that  MarkWest  is 
constructing  and  will  operate  new  gas 
processing  facilities  at  the  Kenova  site, 
thereby  allowing  MarkWest  to  remove 
certain  hydrocarbons  from  the  natural 
gas  being  transported  on  Columbia's 
pipeline  system. 

To  Columbia's  knowledge,  no 
certificate  exists  for  the  Kenova  plant, 
due  to  the  Commission's  historical  view 
that  its  jurisdiction  generally  does  not 
encompass  processing  plants.  However, 
to  the  extent  deemed  necessary  by  the 
Commission,  Columbia  requests 
authorization  to  abandon  the  existing 
Kenova  plant,  by  sale  to  MarkWest. 

Comment  date:  January  23;  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
v*rith  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  v«shing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 


application  for  authorization  pursuant 

to  Section  7  of  the  Natural  Gas  Act. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  96-342  Filed  1-9-96:  8:45  am] 

BILUNO  CODE  triT-OS-P 


[Docket  No.  RP96-106-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

Ianuary4. 1996. 

Take  notice  that  on  December  29, 
1995,  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  tariff  sheets  as  listed  in 
Attachment  A  to  the  filing,  to  be 
effective  February  1, 1996.  With  respect 
to  the  Volumetric  Buyout  Buydown 
Surcharges,  the  proposed  charges  are 
designed  to  recover  $1.2  miUion  less  on 
an  annual  basis  than  the  currently 
effective  volumetric  surcharge.  With 
respect  to  Fixed  Monthly  Charges,  the 
proposed  charges  are  designed  to 
recover  $30,864  less  on  an  annual  basis 
than  the  currently  effective  Fixed 
Monthly  Charges. 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  as  part  of 
ANR's  Seventh  Annual  Reconciliation 
of  buyout  buydowrn  costs  being 
recovered  by  means  of  Volumetric 
Buyout  BuydowTi  Surcharges  contained 
in  Docket  Nos.  RP91-33,  et  al..  RP91-  ' 
192,  RP92-4,  RP92-199,  RP93-29, 
RP93-149  and  RP96-10  and  Fixed 
Monthly  Charges  associated  with  Docket 
No.  RP96-10. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Laic  D.  CasheU. 

Secretary'. 

[FR  Doc.  96-309  Filed  1-9-96.  8:45  ami 

BN.LINO  cooe  tTir-oi-M 


[Docket  No.  RP96-1 02-0001 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

January  4.  1996. 

Take  notice  that  on  December  29, 
1995.  Colorado  Interstate  Gas  Company 
(QG).  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet  to  be  effective  February  1. 
1996. 
First  Revised  Sheet  No.  314 

QG  proposes  to  revise  its  tariff  to 
eliminate  Section  7.10(a)(ii)  of  the 
General  Terms  and  Conditions  of  the 
Tariff  which  allows  Shippers  to  post  an 
offer  to  swap  a  transportation 
imbalance.  QG  states  that  no  Shipper 
has  ever  posted  an  offer  to  swap  an 
imbalance  under  this  provision  and  if  a 
Shipper  wants  to  post  an  offer  to  swap 
it  can  do  so  pursuant  to  current  Section 
7.10(a)(iii). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  Regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
ins{)ection. 
Lok  D.  Cashell. 
Secretory. 
|FR  Doc.  96-313  Filed  1-9-96;  8:45  ami 

BILUNO  COOC  (TIT-OI-M 


[Docket  No.  RP96-1 00-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing  of  Report 
on  Second  Year  Storage  Operations 
Under  Order  No.  636 

January  4, 1996. 

Take  notice  that  on  December  29. 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  its  Report  On  Second  Year  Storage 
Operations  Under  Order  No.  636  "  for 
the  twelve  month  period  November  1. 
1994  through  October  31.  1995. 
Columbia  agreed  to  file  this  report 
during  the  review  of  its  first  year  report. 
See  Columbia  Gas  Transmission  Corp., 
71  FERC  161,190  (1995). 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all 
jurisdictional  firm  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  96-315  Filed  1-9-96;  8:45  ami 

BILUNC  COOE  (717-01-M 


[Docket  No.  RP96-0a-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

lanuary  4, 1996. 

Take  notice  that  on  December  29. 
1995,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets  to  become 
effective  February  1,  1996: 

Title  Page 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  3 
Original  Sheet  No.  3A 
Original  Sheet  No.  3B 
Original  Sheet  No.  3C 


Original  Sheet  No.  50A 
Original  Sheet  No.  SOB 
Original  Sheet  No.  50C 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  60 

Take  notice  that  the  following  tariff 
sheet  is  also  being  filed  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2 
to  become  effective  February  1,1996: 

Twenty-Eighth  Revised  Sheet  No.  1000 

Great  Lakes  asserts  that  the  purpose  of 
this  filing  is  to  comply  with 
Commission  Order  No.  581.  72  FERC 
161.301  (1995).  issued  September  28, 
1995.  in  Docket  No.  RM95-4-000  and 
Commission  Order  No.  582.  72  FERC 
161.300  (1995).  issued  September  28. 
1995.  in  Docket  No.  RM95-3-000. 
Pursuant  to  the  requirements  of  these 
Orders.  Great  Lakes  is  (a)  adding  to  the 
title  page  the  telephone  and  facsimile 
number  of  the  person  to  whom 
communications  concerning  the  tariff 
should  be  sent;  (b)  updating  the  system 
map  and  adding  maps  for  the  separate 
zones;  (c)  including  a  statement  of  the 
company's  policy  with  respect  to  the 
financing  or  construction  of  laterals;  (d) 
including  a  statement  with  respect  to 
the  order  in  which  rates  are  discounted; 
(e)  listing  the  periodic  reports  it  files  as 
required  by  Commission  Order  or 
Settlement  Agreement;  (f)  including  in 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  an  Index  of  Customers  as 
of  January  1, 1996;  (g)  updating  the 
Index  of  Customers  within  its  FERC  Gas 
Tariff,  Original  Volume  No.  2  to  reflect 
those  customers  transporting  gas  under 
this  tariff  as  of  January  1, 1996;  and  (h) 
removing  from  the  tariff  any  references 
to  filing  fees  under  §  284. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


UMI 


inspection  in  tlie  Comjnission's  Public 

Reference  Room. 

LoLs  D.  Cashell, 

Secretory. 

(FR  Doc.  96-317  Filed  1-9-96;  8:45  am] 

BILUNQ  COOE  6717-01-M 

[Docket  No.  RP96-1 07-000] 

K  N  Interstate  Gas  Transrr  ssi-n 
Company;  Notice  of  Fiiinq  c» 
Reconciliation  and  Rp'   -^  j  Repor- 

January  4.  1996. 

Take  notice  that  on  December  29, 
1995,  K  N  Interstate  Gas  Transmission 
Company  (KNI)  filed  a  reconciliation 
and  refund  report  in  the  above 
captioned  docket.  KNI  states  that  the 
filing  and  refunds  related  to  KNI's 
reporting  of  IT  and  storage  revenues  and 
the  refunding  of  excess  storage  service 
revenues.  KNI  states  that  these  amounts 
were  paid  by  KNI  on  December  29, 
1995. 

KNI  also  states  that  the  reconciliation 
report  summarizes  refund  amounts  for 
the  period  October  1,  1994  through 
September  30, 1995  related  to  Sections 
27  and  28,  Second  Revised  Volume  No. 
1-B  and  Section  31,  First  Revised 
Volume  No.  1-D  of  KNI's  FERC  Gas 
Tariff.  These  sections  relate  to 
accounting  for  and  refunding  of  excess 
IT  and  storage  related  revenues.  KNI 
states  that  IT  revenues  during  the 
reporting  period  were  less  than  the 
allocated  costs  and  therefore,  no  excess 
IT  revenues  were  collected. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wnll  not  sen'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
ccmmission  and  are  available  for  public 
inspection  in  the  Public  Reference 
RooiTi. 

LfcL»  r  .  Cashell, 
SecreUiiy. 

tFK  Dor.  96-  30£  Filud  i-»-i*h;  8:45  am) 
Bii-i  Wv.  cons  (•;  iv-«n-M 
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RP96-e7-000] 


Keen  Gaf^w  ',  -"'rfellne  Company; 
No'i  :e  oi  Proposed  Changes  In  FERC 


Ga-:^  Tariff 

January  4. 1996. 

Take  notice  that  on  December  19. 
1995,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway)  tendered  for  filing  as" 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
effective  January  1, 1996. 

Tenth  Revised  Sheet  No.  20 
Ninth  Revised  Sheet  No.  21 
Tenth  Revised  Sheet  No.  22 
Tenth  Revised  Sheet  No.  24 

Koch  Gateway  states  that  the  above 
referenced  tariff  sheets  are  being 
submitted  pursuant  to  Section 
32.3(d)(ii)  of  its  tariff  to  reffect  the 
annual  recalculation  of  its  Account  858 
surcharge.  Koch  Gateway  states  that  the 
revised  rates  has  been  adjusted 
dowTiward  to  reflect  actual  revenue 
received  from  December  1. 1994  through 
November  30,  1995.  During  the  12 
month  period,  Koch  Gateway  collected 
a  surcharge  which  recovered  costs 
associated  with  High  Island  Offshore 
System  and  U-T  Offshore  System 
stranded  contacts. 

Koch  Gateway  states  that  the  revised 
tariff  sheets  are  being  served  upon  all  its 
customers.  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
LoLs  D.  Cashell, 
Secretary. 
IFR  Doc  96-318  Filed  1-9-96;  8:45  am) 

BluLlfX:  CODE  6717-01-M 


[Dorkp'  ^c   =?' 


-99-000] 


Ncra  '   arbTiission  Company;  Notice 
of  Fi  ^  posfeci  Changes  in  FERC  Gas 
Tariff 

January  4.  1996. 

Take  notice  that  on  Decerntier  i9, 
1&95,  Noia  Transmission  Compfiny 


(Nora)  tendered  for  filing  as  part  of  its 
FERC  Gas  tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  February  1, 1996. 

Title  Page 

First  Revised  Sheet  No.  1 

Original  Sheet  No.  4 

Sheet  No.  5-25  (reserved  for  future  use) 

First  Revised  Sheet  No.  27 

First  Revised  Sheet  No.  31 

First  Revised  Sheet  No.  100 

First  Revised  Sheet  No.  160 

First  Revised  Sheet  No.  162 

First  Revised  Sheet  No.  221 

First  Revised  Sheet  No.  231 

First  Revised  Sheet  No.  320 

Nora  states  that  the  proposed  changes 
would  increase  revenues  from 
jurisdictional  service  by  $67,467  based 
upon  the  12-month  period  ending 
August  31, 1995,  as  adjusted.  Changes  to 
delete  the  Pittston  payment  and  address 
company  policy  for  laterals  and 
discounts  are  also  contained  in  the 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.314  and  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  fil^d  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  with  the  Commission  a  motion 
to  in tervene» Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  96-316  Filed  1-9-96;  8:45  am) 
BrLUNQ  COOE  e717-01-M 


[Docket  No.  RP96-1 05-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

January  4,  1996. 

Take  notice  that  on  December  29, 
1995.  Overthn'Kt  Pipeline  Company, 
(Overthrust)  tendered  for  filing  to 
become  part  of  it.s  FERC  Gas  Tariff,  First 
Revised  Vokme No.  1-A.  the  following 
tariff  sheett .  to  be  effective  January  29, 
1996: 

First  Revised  Sheet  Nos.  41,  43-47,  50-52A. 
53-55.  66.  and  67 
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Second  Kevised  Sinjel  Nos.  40.  4i  dnd  4aA 
Third  Revised  Sheet  New.  48  and  49 

Overthrust  states  that  it  seeks 
Commission  approval  of  proposed  tariff 
revisions  that  (1)  will  resolve  areas  of 
concern  expressed  by  its  customers,  and 
(2)  more  accurately  reflect  f)Ost-636 
pipeline  operations.  Overthrust  states 
further  that  acceptance  of  the  proposed 
tariff  revisions  will  enable  Overthrust  to 
respond  more  effectively  to  customer 
needs  as  it  continues  to  fine  tune 
transportation  service  while  remaining 
consistent  with  current  Commission 
policy. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
jurisdictional  customers  as  well  as  the 
Wyoming  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Conmiission's  Rules  of  F*ractice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Pursuant  to  Section  154.210  of 
the  Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pwirties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaiheU, 
Secretary. 
IFR  Doc.  96-310  Filed  1-9-96;  8:45  ami 

aH.UNG  C006  6717-01-M 


fOoctwt  No.  RP95-407-000] 

juestar  Pipeline  Company;  Notice  of 
r  formal  Settlement  Conference 

January  4. 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  January 
11, 1996,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket.         

Any  party,  as  defined  in  18  CFR 
385.102(c)  (1991),  or  any  participant,  as 
defined  in  18  CFR  385.102(b)  (1991),  is 
invited  to  attend.  Persons  wishing  to 
become  a  party  must  move  to  intervene 
and  receive  iniervenor  status  pursuant 
to  the  Commission's  regulations,  18  CFR 
385.214  (1991). 


For  additional  information,  contact 
Loma  J.  Hadlock  at  (202)  208-0737  or 
John  P.  Roddy  at  (202)  208-0053. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-320  Filed  1-9-96;  8:45  am) 

BH.UNO  CODE  S717-M-M 


[Docket  No.  RP96-1 04-000) 

Sea  Robin  Pipeline  Company;  Notice 
of  Flow^rough  Crediting  Report 

lanuary  4.  1996. 

Take  notice  that  on  December  29, 
1995,  Sea  Robin  Pipeline  Company  (Sea 
Robin),  tendered  for  filing  a  report 
setting  forth  amounts  due  shippers 
through  its  Annual  Flowthrough 
Crediting  Mechanism.  This  report  is 
filed  pursuant  to  Section  27  of  the 
General  Terms  and  Conditions  of  .Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  certain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  between  its  gas  and 
liquefiable  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  scheduling  penalties  during 
the  12  month  period  ending  Octol)er  31. 
1995. 

Sea  Robin  states  that  Copies  of  Sea 
Robin's  filing  will  be  served  upon  all  of 
Sea  Robin's  shippers,  interested 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.214  and  385.211).  All  such  petitions 
or  protests  should  be  filed  on  or  l)efore 
January  11.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  96-311  Filed  1-9-96;  8:45  ami 

BILLING  COOC  STIT-OI-M 


[Docket  No.  RP96-10»-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

January  4. 1996. 

Take  notice  that  on  December  29, 
1995,  South  Gedrgia  Natural  Gas 
Company,  (South  Georgia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  January  29,  1996; 

Second  Revised  Sheet  No.  14 
Third  Revised  Sheet  No.  33 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  change  its  deadline  for 
first-of-the-month  nominations  from 
8:00  a.m.  Central  Time  on  the  fifth 
business  day  to  8:00  a.m.  Central  Time 
on  the  third  business  day  prior  to  the 
begimiing  of  the  month  effective  with 
nominations  for  February  1, 1996. 
Accordingly,  South  Georgia  has 
requested  that  these  sheets  be  made 
effective  as  of  January  29,  1996,  the  new 
nomination  deadUne  for  February  1, 
1996. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  fiUng  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiUng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc.  96-306  Filed  1-9-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP96-101-000] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Cost  Recovery  Filing 

January  4, 1996. 

Take  notice  that  on  December  29, 
1995.  Southern  Natural  Gas  Company 


UMI 


(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
January  1.  1996: 

Tariff  Sheets  Applicable  to  Contesting 

Parties: 
Twenty-Seventh  Revised  Sheet  No.  15 
Twenty-Seventh  Revised  Sheet  No.  17 
Fifteenth  Revised  Sheet  No.  18 
1st  Substitute  Seventeenth  Revised  Sheet  No. 

29 
1st  Substitute  Seventeenth  Revised  Sheet  No. 

30 
1st  Substitute  Seventeenth  Revised  Sheet  No. 

31 
Tariff  Sheets  Applicable  to  Supporting 

Parties: 
Seventh  Revised  Sheet  No.  15a 
Seventh  Revised  Sheet  No.  17a 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Seventh 
Revised  Volume  No.  1.  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
its  other  transition  cost  surcharge,  and 
its  Intemiptible  Transportation  Rates 
due  to  a  decrease  in  the  FERC  interest 
rate  and  to  an  increase  in  GSR  billing 
units  effective  January  1,  1996. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  Regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  96-314  Filed  1-9-96;  8:45  ami 

BILLING  COOC  S717-01-M 


[Docket  No.  RP9&-1 08-000] 

Southern  Naturai  Gas  ConDany; 
Notice  of  ProDcsel  Changes  to  FERC 
Gas  Tariff 

January  4, 1996. 

Take  notice  that  on  December  29, 
1995,  Southern  Natural  Gas  Company, 


(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  January  29, 1996: 

Second  Revised  Sheet  No.  44 
First  Revised  Sheet  No.  44a 
Second  Revised  Sheet  No.  58 
First  Revised  Sheet  No.  63 
First  Revised  Sheet  No.  64 
Second  Revised  Sheet  No.  124 

Southern  states  that  the  purpose  of 
this  filing  is  to  change  its  deadline  for 
first-of-the-month  nominations  from 
8:00  a.m.  Central  Time  on  the  fifth 
business  day  to  8:00  a.m.  Central  Time 
on  the  third  business  day  prior  to  the 
beginning  of  the  month  effective  with 
nominations  for  February  1, 1996. 
Accordingly,  Southern  has  requested 
that  these  sheets  be  made  effective  as  of 
January  29,  1996,  the  new  nomination 
deadline  for  February  1.  1996. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  washing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-307  Filed  1-9-96;  8:45  am) 

B!..:JNG  CODE  S717-01-M 


'Docker  No   RP9&-78-000] 

Stingray  Pipeline  Company;  Notice  of 

Stipulation  Agree'^ent 

January  4, 1996. 

Take  notice  that  on  December  6, 1995, 
Stingray  Pipeline  Company  (Stingray) 
filed  a  Stipulation  and  Agreement 
(Agreement)  intended  to  resolve  all 
issues  regarding  the  procurement  and 
ownership  of  and  title  to  line  pack  on 
Stingray's  system.  The  Agreement 
provides  that  the  two  historic  firm 
shippers  on  Stingray's  system — Natural 


Gas  Pipeline  Company  of  America  and 
Trunkline  Gas  Company — will  agree  to 
relinquish  to  Stingray  any  title  or  claim 
to  line  pack  quantities  that  they 
previously  fujmished  to  the  system; 
these  two  firm  shippers  are  the  only  two 
shippers  holding  any  such  claim.  In 
consideration  therefor,  these  firm 
shippers  will  be  compensated  by 
Stingray  through  payments  from  a 
limited-term  surcharge  mechanism  that 
is  established  pursuant  to  the 
Agreement.  Stingray  states  that 
resolution  of  this  claim  became  of 
significance  because  of  the  termination 
of  those  two  contracts  on  November  29. 
1994. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC,  20426  on 
or  before  January  16,  1996.  Reply 
comments  should  be  filed  on  or  before 
January  23, 1996.  Only  those  parties 
who  have  not  already  filed  comments 
on  the  settlement  may  file  comments  on 
January  16.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-319  Filed  1-9-96;  8:45  ami 


BILLING  CODE  e717-01-M 


[Docket  No.  TM9&-^17-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  4. 1996. 

Take  notice  that  on  December  29, 
1995,  Texas  Eastern  Transmission 
Corporation,  (Texas  Eastern)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing.  The  proposed  effective  date  of 
these  revised  tariff  sheets  is  February  1, 
1996. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
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rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Surcharge  which  is  designed  to  clear  the 


balance  in  the  Deterred  EPC  Account  as 
of  October  31.  1995. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern's  projected 
expenditures  for  electric  power  for  the 
twelve  month  period  beginning 
February  1.  1996.  Texas  Eastern  states 


that  the  rate  reductions  proposed  to  the 
primary  firm  capacity  reservation 
charges,  usage  rates  and  100%  load 
factor  average  costs  for  full  Access  Area 
Boundary  service  from  the  Access  Area 
Zone,  East  Louisiana,  to  the  three 
market  area  zones  are  as  follows: 


725 


Zone 

Reservation 

Usage 

100%  LP 

Market  1  

Market  2  

Market  3 —.. 

— -• - 

$(0.035)/dth 
(0.108)/<Jtri 
(0.159)/dth 

$(.009)/dth 
(.0026)/dth 
(.0038)/dth 

$(.0021)/dth 
(.0062)/dth 

- 

(.0090)/dtti 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Pursuant  to  Section  154.210  of  the 
Commission's  Regulations,  all  such 
motions  or  protests  must  be  filed  not 
later  than  12  days  after  the  date  of  the 
filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-305  Filed  1-9-96:  8:45  am) 

BtLUNQ  COOe  (TIT-AI-M 


[Docket  No.  GT96-41-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

January  4, 1996. 

Take  notice  that  on  December  18, 
1995,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  Refund  Report 
pursuant  to  Section  29  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  1.  in  order 
to  show  the  calculation  of  excess 
interruptible  transportatioo/gathering 
revenues  for  the  period  November  1994 
through  August  1995. 


Transco  states  that,  on  December  15, 
1995.  it  refunded  90  percent 
($10,861,125.28  including  interest  of 
$288,967.38)  of  the  excess  interruptible 
transportation/gathering  revenues  to 
applicable  firm  transportation  Buyers 
based  on  each  respective  Buyers'  fixed 
cost  contribution  as  a  percentage  of  the 
total  fixed  cost  contribution  of  each 
Buyers  during  the  refund  period. 

Any  person  desiring  to  oe  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
IFR  Doc.  96-321  Filed  1-9-96;  8:45  ami 

BILUNQ  COOC  CTIT-OI-M 

[Docket  No.  RP9ft-103-0001 

Wyoming  Interstate  Company,  Ltd.; 

Notice  of  Application 

January  4, 1996. 

Take  notice  that  on  December  29, 
1995.  Wyoming  Interstate  Comp&ny, 
Ltd.  (WIC),  tendered  for  to  become  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2  filing  the  following 
revised  tariff  sheets,  to  be  effective 
February  1.  1996: 

First  Revised  Sheet  No.  13 
First  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  16 
First  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  18 
Second  Revised  Sheet  No.  19 


First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  22 

WIC  proposes  simplifying  its  Form  of 
Transportation  Service  Agreement 
("Agreement")  applicable  to  Rate 
Schedule  FT  by:  (1)  Transferring  to  Rate 
Schedule  FT  certain  provisions  from  the 
Agreement;  (2)  removing  certain 
provisions  of  the  Agreement  that  are 
referenced  in  other  locations  of  the 
Tariff;  and  (3)  adding  clarifying  notes  to 
the  exhibits  of  the  Agreement.  WIC 
states  the  proposed  revisions  do  not 
make  any  substjmtive  change  to  the 
current  Agreement  or  the  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Pursuant  to  Section  154.210 
of  the  Commission's  Regulations,  all 
such  motions  or  protests  must  be  filed 
not  later  than  12  days  after  the  date  of 
the  filing  noted  above.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-312  Filed  1-9-96:  8:45  am] 

BtLUNO  COOE  6717-01-M 


Office  of  Energy  Research 

Fusion  Energy  Advisory  Committee; 
Notice  of  Open  Meeting 

AGENCY;  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


UMI 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-^63,  86  Stat.  770). 
notice  is  given  of  a  meeting  of  the 
Fusion  Energy  Advisory  Committee. 

DATES:  Thursday,  January  18, 1996,  9:00 
a.m.  to  6:00  p.m.;  and  Friday,  January 
19.  1996.  9:00  a.m.  to  4:00  p.m. 

ADDRESSES:  Omni  Shoreham  Hotel, 
2500  Calvert  St,  N.W.,  Washington,  DC 
20008. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Albert  L.  Opdenaker,  III,  Executive 
Assistant,  Office  of  Fusion  Energy,  ER- 
50,  GTN,  U.S.  Department  of  Energy, 
Washington,  D.C.  20585,  Telephone: 
301-903^941. 

SUPPLEMENTARY  INFORMATION: 
Purpose  of  the  Met  tmo 

The  Committee  will  receive  a  report 
from  its  Strategic  Planning 
Subcommittee  containing 
recommendations  on  how  to  restructure 
the  fusion  program.  The  full  committee 
will  then  prepare  its  report  to  the 
Department  on  this  subject. 

Tentative  Ayfnda 

Thursday.  January  18,  1996,  and  Friday, 
January  19.  1996 

— Presentation  of  the  Strategic  Planning 

Subcommittee  Report 
— Discussion  of  the  Subcommittee 

Report 
—Preparation  of  FEAC  Report  to  LXDE 
— Public  Comments  (10-minute  rule) 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Albert 
Opdenaker  at  the  address  or  telephone 
num.ber  listed  above.  Requests  to  make 
oral  statements  must  be  received  5  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statement  in  the  agenda.  The 
Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  I- 
190,  Forrestal  Building.  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C,  between  9:00  a.m. 
and  4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 


Issued  at  Washington,  D.C.  on  January  5, 
1996. 

Rachel  Murph\  SamueL 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  96-385  Filed  1-9-96;  8:45  am) 

BILUNG  COOE  M50-01-P 


Office  of  Fossii  Energy 

[Docket  No,  FE  c&E  9S-02— Certification 

Notice— 148; 

Blue  Mountain  Powe?   ^  ».:  Noticeof 
Filing  of  Coal  Capab.iir\  P-werplant 
and  industrial  Fuel  Use  aci 

AGENCY:  Office  of  Fossil  Energy, 
Dpp.irtment  of  Energy 
ACTION:  Notice  of  filing. 

SUMMARY:  On  December  18, 1995,  Blue 
Mountain  Power,  L.P.,  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
Rmended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
\Va,shington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Povvtrplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  acccordance  with 
section  201(d). 

Owner:  Blue  Mountain  Power.  L.P. 

Operator:  Destec  Operating  Company. 

Location:  Richland  Township,  in 
Bucks  County  adjacent  to  Quakertown, 
PA. 


Plant  Configuration:  Combined  cycle. 
Capacity:  150  megawatts. 
Fuel:  Natural  gas. 
Purchasing  Entities:  Metropolitan 
Edison. 
In-Service  Dates:  Late  1997. 

Issued  in  Washington,  D.Q,  December  29, 
1995. 

Anthony  J.  Como, 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  96-387  Filed  1-9-96;  8:45  am] 

BILUNO  CODE  64S<M)1-P 


FEDERAL  RESERVE  SYSTEM 

Associated  Banc-Corp.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnriting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
2,  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Associated  Banc-Corp.,  Green  Bay, 
Wisconsin,  and  Associated  Banc-Shares, 
Inc..  Madison.  Wisconsin:  to  acquire,  by 
merger.  100  percent  of  the  voting  shares 
of  Greater  Columbia  Bancshares,  Inc., 
Portage,  Wisconsin,  and  thereby 
indirectly  acquire  The  First  National 
Bank  of  Portage.  Portage.  Wisconsm. 

2.  First  Capital  Bankshares,  Inc., 
Peoria.  Illinois,  a  de  vovo  bank;  to 
become  a  bank  holding  company  bv 
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acquiring  100  percent  of  the  voting 
shares  of  First  Capital  Bank.  Peoria. 
Illinois  (in  organization). 

B  Federal  Reserve  Bank  of  San 
irancisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco.  California 
94105: 

1.  First  Hawaiian,  Inc.,  Honolulu. 
Hawaii:  to  acquire  100  percent  of  the 
voting  shares  of  Pacific  One  Bank. 
Portland.  Oregon,  a  de  novo  bank. 

2.  ValliCorp  Holdings.  Inc.,  Fresno, 
California:  to  merge  with  CoBank 
Financial  Corporation.  San  Luis  Obispo. 
California,  and  thereby  indirectly 
acquire  Commerce  Bank  of  San  Luis 
Obispo,  National  Association,  San  Luis 
Obispo.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary  4. 1996. 
lennifer  J.  Johnson. 
Depu  ty  Secretary  of  the  Board. 
[PR  Doc.  96-332  Filed  1-9-96;  8:45  am) 

BU.LMO  CODE  UlO-OI-f 


Ohio  Valley  Banc  Corp.,  et  al.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-00009)  published  on  page  168  of  the 
issue  for  Wednesday.  January  3.  1996. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  Ohio 
Valley  Banc  Corp.,  Gallopolis.  Ohio,  is 
revised  to  read  as  follows: 

1.  Ohio  Valley  Banc  Corp.,  Gallipolis. 
Ohio:  to  engage  de  novo  through  its 
subsidiary.  Loan  Central.  Inc..  in 
secured  and  unsecured  consumer  and 
commercial  lending  activities  pursuant 
to  §  225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  These  activities  are  to  be 
performed  nationwide. 

Comments  on  this  application  must 
be  received  by  January  19.  1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4. 1996. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-333  Filed  1-9-96;  8:45  am) 

ULUNC  CODE  6210-01-^ 


GENERAL  SERVICES 
■VM  NISTRATION 

Public  Buildings  Service:  Proposed 
Pacific  Highway  Port  of  Entry 
Expansion,  Blaine,  Washington;  Notice 
of  Availability  of  Final  Environmental 
Impact  Statement 

F^irsuant  to  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act 


(NEPAj  of  1969.  as  amended,  as 
implemented  by  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508).  the  General  Services 
Administration  (GSA)  has  filed  with  the 
Environmental  Protection  Agency,  and 
made  available  to  other  government  and 
interested  private  parties,  the  Final 
Environmental  Statement  (FEIS)  for  the 
proposed  expansion  at  the  Pacific 
Highway  Port  of  Entry  in  Blaine. 
Washington. 

The  FEIS  is  on  file  and  a  copy  may 
be  obtained  from  U.S.  General  Services 
Administration.  Region  10.  Attention: 
Donna  M.  Meyer,  400  15th  Street.  SW. 
Auburn.  Washington  98001  (206)  931- 
7675.  A  limited  number  of  copies  of  the 
FEIS  are  available  to  fill  single  copy 
requests.  Loan  copies  are  available  for 
public  review  at  the  Blaine  City  Library. 
610  Third  Street.  Blaine.  Washington. 

Written  comments  regarding  the  Final 
Environmental  Impact  Statement  may 
be  submitted  until  January  22.  1996  and 
should  be  addressed  to  General  Services 
Administration  in  care  of  GSA's  EIS 
subconsultant.  Berger/ABAM  Engineers 
Inc.  33301  Ninth  Avenue  South.  Federal 
Way.  Washington.  98003-6395 

Dated:  December  21. 1995. 
L.  Jay  Pearson. 
Regional  Administrator  (tOA). 
|FR  Doc.  96-323  Filed  1-9-96;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-96-4830-1 0-24-1  A] 

Sierra  Front/Northwest  Great  Basin 
Resource  Advisory  Council;  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice  of  meeting. 


DATES:  January  25-26.  1996. 
ADDRESSES:  850  Harvard  Way.  Reno, 
Nevada,  89520. 

SUMMARY:  The  Council  will  meet 
January  25.  1996.  from  10:00  a.m.  to 
5:00  p.m.  and  on  January  26  from  8:00 
a.m.  to  3:00  p.m.  The  Agenda  will 
include  the  following: 

1.  Call  to  Order. 

2.  Minutes  of  October  16. 1995 
meeting. 

3.  Correspondence. 

4.  Overview  of  Standards  and 
Guidehnes. 

5.  General  discussion  of  Standards 
and  Guidelines. 

6.  Public  comment  1:30  p.m..  January 
26, 1996. 


7.  Adjourn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Sweetland,  BLM  Public  Affairs 
Officer,  1535  Hot  Springs  Road,  Carson 
City,  Nevada  89706-0638.  (Phone:  702- 
885-6000) 

Dated  this  3rd  day  of  January,  1996. 
John  O.  Singlaub, 

District  Manager,  Carson  City  District. 
|FR  Doc.  96-392  Filed  1-9-96;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
pocket  No.  94-49] 

Farmacia  Ortiz;  Revocation  of 
Registration 

On  May  6, 1994.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  IDrug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Farmacia  Ortiz,  a 
pharmacy  owned  by  Wayne  Ortiz 
Ramirez  (hereinafter  "Owner")  of  San 
German,  Puerto  Rico,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  the  retail 
pharmacy's  DEA  Certificate  of 
Registration,  AF1619040  (hereinafter 
"registration"),  under  21  U.S.C. 
§§  824(a)(4)  and  823(f),  as  being 
inconsistent  with  the  public  interest. 
Specifically,  the  Order  to  Show  Cause 
recorded  ten  allegations  of 
recordkeeping  violations,  of  alteration  of 
expiration  dates  on  seven  bottles  of 
controlled  substances,  of  providing 
controlled  substances  to  an  undercover 
operative  without  a  valid  prescription, 
of  providing  controlled  substances  to 
individuals  with  photocopied  or  altered 
prescriptions,  of  possession  of 
controlled  substances  not  accounted  for 
in  its  inventory,  and  of  the  owner- 
pharmacist's  entering  of  a  guilty  plea  in 
Federal  court  to  a  single  count  of 
dispensing  Schedule  II  controlled 
substances  without  a  prescription. 

On  May  28, 1994,  the  Owner,  on 
behalf  of  Farmacia  Ortiz,  requested  a 
hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in  Hato 
Rey.  Puerto  Rico,  on  January  25.  1995. 
before  Administrative  Law  Judge  Paul 
A.  Tenney.  At  the  hearing  the  Owner 
represented  the  interests  of  the 
pharmacy,  both  parlies  called  witnesses 
to  testify  and  introduced  documentary 
evidence,  and  after  the  hearing,  the 
Government  counsel  submitted 
proposed  findings  of  fact,  conclusions  of 
law  and  argument.  No  post-hearing 
submissions  were  offered  for  the 
pharmacy.  On  March  22, 1995,  Judge 
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Tenney  issued  his  opinion  and 
recommended  ruling,  recommending 
that  the  DEA  Certificate  of  Registration 
for  Farmacia  Ortiz  be  revoked.  Neither 
party  filed  exceptions  to  his  decision, 
and  on  April  24,  1995,  Judge  Tenney 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  §  1316.67. 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Findings  of  Fact,  Conclusions  of  Law 
and  Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
Farmacia  Ortiz  (hereinafter  the 
Pharmacy)  was  established  over  sixty 
years  ago,  and  is  owned  by  Mr.  Ortiz- 
Ramirez,  who  is  also  the  pharmacist. 
The  investigation  of  the  Pharmacy  began 
with  DEA  investigators  reviewing  the 
Pharmacy's  DEA  222  order  forms  for 
Schedule  II  controlled  substances.  The 
investigators  found  a  questionable 
purchasing  pattern  of  Demerol 
injectables  from  1990  to  1992, 
specifically,  an  increase  from 
approximately  2,300  in  1990,  to  5,000  in 
1991,  to  14,400  in  1992. 

Based  on  this  information,  the 
investigators  conducted  an  audit  of  the 
Pharmacy  for  the  period  from  December 
31, 1990,  until  November  30,  1992.  As 
evidenced  by  the  computation  chart 
prepared  by  a  DEA  Diversion 
Investigator,  the  audit  revealed  an 
overage  of  237  units  of  Demerol,  and  a 
shortage  of  400  tablets  of  Percocet.  The 
audit  also  revealed  overages  of  Tylenol 
No.  3,  Hydrocet.  Valium.  Xanax,  and 
Halcion.  Judge  Tenney  took  official 
notice  of  the  facts  that  (1)  Percocet  is  a 
brand  name  for  a  product  containing 
oxycodone,  a  Schedule  11  narcotic 
controlled  substance  pursuant  to  21  CFR 
§  1308.12(b);  (2)  Demerol  is  a  brand 
name  for  a  product  containing 
meperidine,  a  Schedule  II  narcotic 
controlled  substance  pursuant  to  21  CFR 
§  1308.12(c);  (3)  Tylenol  No.  3  is  a  brand 
name  for  a  product  containing  codeine, 
a  Schedule  III  narcotic  controlled 
substance  pursuant  to  21  CFR 
§  1308.13(e);  (4)  Valium  is  a  brand  name 
for  a  product  containing  diazepam,  a 
Schedule  FV  narcotic  controlled 
substance  pursuant  to  21  CFR 
§  1308.14(c);  (5)  Xanax  is  a  brand  name 
for  a  product  containing  alprazolam,  a 
Schedule  IV  controlled  substance 


pursuant  to  21  CFR  §  1308.14(c);  and  (6) 
Halcion  is  a  brand  name  for  a  product 
containing  triazolam,  a  Schedule  IV 
controlled  substance  pursuant  to  21  CFR 
§  1308.14(c). 

The  investigators  had  also  concluded 
that  the  Pharmacy  had  neither  an  initial 
inventory  nor  a  biennial  inventory. 
However,  at  the  hearing  before  Judge 
Tenney,  the  Owner  testified  that  the 
Puerto  Rican  authorities  would  not  give 
him  a  license  unless  a  yearly  inventory 
was  made,  and  Judge  Tenney  found  that 
this  assertion  was  not  rebutted  by  the 
Government. 

Further,  a  review  of  the  Pharmacy's 
prescription  records  revealed  that 
original  prescriptions  and  multiple 
photocopies  of  the  same  prescriptions 
had  been  filled.  A  DEA  Diversion 
Investigator  testified  that  in  February 
1993,  he  had  interviewed  the  doctors 
who  purportedly  issued  some  of  these 
photocopied  prescriptions,  and  each 
doctor  interviewed  recognized  the 
names  of  the  patients  listed  on  his 
prescriptions,  but  denied  issuing  the 
photocopied  prescriptions. 

The  DEA  investigators  also  found  a 
large  number  of  Demerol  prescriptions 
written  by  Dr.  Silvestry  to  a  single 
named  patient.  Dr.  Silvestry  was 
interviewed,  and  he  explained  that  the 
named  patient  was  a  cancer  patient  who 
frequently  visited  the  doctor,  but  that 
Dr.  Silvestry  never  gave  this  patient 
prescriptions  for  more  than  75  or  100 
ampules  of  Demerol  at  one  time. 
^However,  DEA  investigators  found  at 
the  Pharmacy  multiple  prescriptions  for 
125.  150.  and  175  ampules  of  Demerol 
MTitten  to  this  patient.  Also  in  February 
1993,  the  investigators  interviewed  this 
patient,  who  denied  receiving  anything 
greater  than  100  ampules  of  Demerol  at 
a  time,  and  he  denied  altering  any 
prescriptions.  However,  he  admitted 
visiting  Dr.  Silvestry  quite  often  and 
filling  his  prescriptions  from  Dr. 
Silvestry  at  the  Pharmacy. 

Investigators  also  interviewed  a 
patient  of  Dr.  Pluguez  about 
photocopied  prescriptions  found  at  the 
Pharmacy  with  his  name.  The  Pharmacy 
had  filled  a  Demerol  (100  mg) 
prescription  purportedly  issued  in 
October  1992  by  Dr.  Pluguez  to  this 
patient,  and  the  instructions  on  the 
prescription  specified  "Sig.  Ip.o.  q  6 
H."  The  DEA  Investigator  testified  that 
the  instructions  meant  that  the  patient 
was  to  take  "one  tablet  orally  every  six 
hours."  Both  the  Investigator  and  the 
Owner  testified  that  100  mg  of  Demerol 
is  an  injectable  substance  that  comes  in 
liquid  form;  it  cannot  be  taken  orally. 
Judge  Tenney  found  the  investigator's 
testimony  credible.  Although  the  Owner 
testified  that  the  meaning  of  "p.o." 


could  differ  from  doctor  to  doctor,  he 
did  not  provide  any  other  meaning. 
Also,  Judge  Tenney  found  it  significant 
that  the  C5wner  had  not  called  Dr. 
Pluguez  to  ascertain  his  meaning  of 
"p.o."  prior  to  filling  the  prescription, 
and  "(djespite  this  suspect  prescription, 
Ithe  Pharmacy]  continued  to  fill 
prescriptions  for  [this  patient]  in " 
October  and  November  of  1992." 

This  same  patient  admitted  to  making 
the  prescription  photocopies  "so  he 
didn't  have  to  go  back  to  the  doctor  and 
spend  the  money."  He  also  told  the 
investigator  that  he  took  the 
photocopied  prescriptions  to  the 
Pharmacy  because  he  could  get  them 
filled  writhout  question.  However,  the 
Owner  testified  that  in  May  1993,  the 
patient  had  offered  a  photocopied 
prescription,  and  that  then  he  had 
called  the  doctor  to  verify  the 
prescription.  When  the  doctor  denied 
issuing  the  prescription  in  question,  the 
Owner  had  refused  to  fill  that 
prescription. 

Next  the  investigators  initiated  two 
undercover  visits  to  the  Pharmacy,  with 
the  assistance  of  Dr.  Pluguez's-patient. 
During  the  first  visit  in  April  1993.  a 
Puerto  Rican  police  officer  observed  the 
patient  enter  the  Pharmacy  supplied 
with  two  altered,  photocopied 
prescriptions,  one  for  Demerol  and  one 
for  Percocet.  and  receive  medication 
from  the  Owner.  Shortly  thereafter,  the 
Officer  and  the  patient  met  outside  the 
Pharmacy,  and  the  patient  handed  over 
10  ampules  of  Demerol  and  80  capsules 
of  Percocet,  which  he  had  received  from 
the  Owner.  The  second  visit  occurred 
on  April  21,  1993,  and  the  police  officer, 
accompanied  by  the  patient,  gave  the 
Owner  altered  prescriptions.  The  Owner 
then  gave  the  police  officer  Demerol  and 
Percocet. 

Further,  on  May  21,  1993, 
investigators  searched  the  Pharmacy, 
seizing  controlled  substances,  some  of 
which  were  expired  or  had  altered 
labels.  Investigators  found  several 
bottles  of  controlled  substances  on 
which  the  expiration  dates  had  been 
altered;  specifically,  the  year  of 
expiration  had  been  changed  on  five 
bottles,  and  on  three  of  those  bottles,  the 
month  of  expiration  had  been  altered. 
Before  Judge  Tenney,  the  Owner  denied 
changing  any  of  these  expiration  dates. 

On  August  18,  1993,  the  Owner  was 
indicted  in  the  United  States  District 
Court  for  the  District  of  Puerto  Rico,  and 
pursuant  to  a  plea  agreement,  he  pled 
guilty  to  violations  of  21  U.S.C.  §829(a}. 
842(a)(1),  and  842(c)(2)(A),  for 
dispensing  Demerol  and  Percocet 
"based  on  the  photocopies  of  the 
prescriptions  which  had  not  been 
prescribed  on  original  prescriptions  by 
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a  licensed  physician."  The  Judge 
accepted  the  plea  agreement  and 
sentenced  him  to  probation  for  one  year 
and  to  pay  a  $500.00  fine. 

After  the  plea  agreement  was  entered, 
the  DEA  Investigator  continued  to 
notice  that  the  Pharmacy  still  purchased 
large  quantities  of  Demerol.  Based  on 
this  information,  investigators 
conducted  a  second  audit  of  the 
Pharmacy  of  the  period  of  May  21, 1993, 
through  November  30,  1993,  and  this 
audit  revealed  that  the  Pharmacy  had  a 
shortage  of  28  ampules  of  Demerol. 

Pursuant  to  21  U.S.C.  §§  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
if  he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  combination  of 
factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  }. 
Schwarz,  jr.,  M.D..  Docket  No.  88-42.  54 
Fed.  Reg.  16.422  (1989). 

In  this  case,  factors  one  through  five 
are  relevant  in  determining  whether  the 
Pharmacy's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  As  to  factor  one. 
"recommendation  of  the  appropriate 
State  licensing  board,"  judge  Tenney 
found  that  there  was  "no  evidence  to 
indicate  that  [the  Pharmacy]  does  not 
hold  proper  State  authorization  to 
operate  a  retail  pharmacy  and  handle 
controlled  substances." 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  *   *   • 
controlled  substances, "  the  Deputy 
Administrator  agrees  with  ludge  Tenney 
that  the  evidence  of  numerous 
photocopied  prescriptions  filled  by  the 
Pharmacy  "clearly  demonstrated  poor 
dispensing  experience  under  21  U.S.C. 
§ 823(f)(2)  •   *   VlnaddiUon, 
substantial  weight  must  be  given  to 


factor  (2)  in  evaluating  the  public 
interest  based  upon  the  dangerous  trend 
concerning  Demerol."  Specifically,  the 
Deputy  Administrator  agrees  with  Judge 
Tenney's  findings  concerning  the 
Pharmacy's  dispensing  of  Demeral  to 
individuals  presenting  altered  and 
photocopied  prescriptions  and  to 
individuals  presenting  prescriptions 
with  instructions  that  were  inconsistent 
with  the  nature  of  the  substance 
prescribed.  Further,  the  Pharmacy's 
inability  to  accurately  account  for  its 
supply  of  Demerol  as  evidenced  by  the 
overage  and  shortage  revealed  during 
DEA  audits,  and  its  inability  to  track  its 
supply  of  various  Schedule  III  and  IV 
controlled  substances,  are  all  relevant 
concerns  under  factor  two.  Finally,  the 
Deputy  Administrator  agrees  with  Judge 
Tenney's  conclusion  that  "the 
Government  has  proven  poor  dispensing 
experience  under  21  U.S.C.  §823(0(2). 
and  this  conduct  warrants  serious 
concern  by  the  DEA." 

As  to  factor  three,  "the  applicant's 
conviction  record  •   •   *  relating  to  the 
*  •   *  distribution  *  *  *  of  controlled 
substances,  "the  evidence  shows  that 
the  Owner-pharmacist  working  at  the 
Pharmacy  had  a  conviction  record 
related  to  the  dispensing  of  controlled 
substances,  for  in  August  1993,  he  pled 
guilty  to  charges  of  violating  Federal 
statutes;  specifically,  he  admitted  to 
accepting  and  filling  photocopied 
prescriptions  in  violation  of  21  U.S.C. 
§§  829(a).  842(a)(1)  and  842(c)(2)(A).  He 
wau  placed  on  probation  for  one  year 
and  fined  $500.00. 

As  to  factor  four,  the  Respondent's 
"(dompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances,"  there  was  some 
dispute  as  to  the  evidence  presented. 
The  record  contains  testimony  that  the 
pharmacy  failed  to  maintain  an  initial 
and  a  biennial  inventory  as  required  by 
regulation,  and  yet  the  Owner  testified 
that  he  maintained  a  "perpetual 
inventory,"  for  the  Puerto  Rican 
authorities  would  not  give  him  a  license 
unless  a  yearly  inventory  was 
maintained.  Judge  Tenney  found  that 
the  Owner's  testimony  on  this  point  was 
credible  and  unrebutted,  and  he 
concluded  "in  light  of  the  weight  that  is 
attached  to  other  factors  under  21  U.S.C. 
§  823(f).  factor  (4)  is  not  considered 
critical  in  assessing  the  public  interest." 

As  to  factor  five,  "(sjuch  other 
conduct  which  may  threaten  the  public 
health  or  safety."  Judge  Tenney  agreed 
with  the  Government's  position,  that  "in 
light  of  (the  Owner's)  past  conduct 
*   •   *  potential  future  actions  by  |the 
Owner]  may  threaten  the  public  health 
and  safety  •  •  •  |for]  considerable 
weight  is  attached  to  the  alterations  of 


expiration  dates  on  bottles  of  controlled 
substances  seized  at  the  [Pharmacy]." 
Ahhough  the  Ovmer  testified  that  he 
wa^  unaware  of  the  alterations  made  on 
the  expiration  dates.  Judge  Tenney 
found  his  testimony  on  this  point  lacked 
credibility.  In  the  alternative.  Judge 
Tenney  also  found  that,  as  the  owner 
and  pharmacist  at  the  Pharmacy,  "it  was 
his  responsibility  to  assure  that  such 
alterations  did  not  occur." 

The  Deputy  Administrator  agrees  with 
Judge  Tenney's  findings  and  his 
conclusion  that  the  Government  proved, 
by  a  preponderance  of  the  evidence,  that 
continued  registration  of  the  Farmacia 
Ortiz  by  the  DEA  would  be  inconsistent 
with  the  public  interest,  and  that  any 
pending  applications  should  be  denied 
at  the  present  time.  See  Sokoloff  v 
Saxbe,  501  F.  2d  571,  576  (2d  Cir.  1974) 
(stating  that  "permanent  revocation"  of 
a  DEA  Certificate  of  Registration  may  be 
"unduly  harsh"). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C. 
§§  823and  824,  and  28  CFR  §§  0.100(b) 
and  0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AF1619040. 
issued  to  Farmacia  Ortiz,  be,  and  it 
hereby  is,  revoked  and  any  pending 
applications  are  hereby  denied.  This 
order  is  effective  February  9.  1996. 

Dated:  December  28.  1995. 
Stephen  H.  Greene. 

Deputy  A  dministrator. 

[PR  Doc.  96-338  Filed  1-9-96;  8:45  am] 
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[Docket  No.  94-40] 

Darrell  Risner,  D.M.D.,  P.S.C;  Granting 
of  Restricted  Registration 

On  March  18.  1994.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Darrell  Risner,  D.M.D., 
P.S.C,  (Respondent)  of  Barbourville, 
Kentucky,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  his  application  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f)  as  being  inconsistent  with 
the  public  interest.  Specifically,  the 
Order  to  Show  Cause  alleged  that: 

1.  An  investigation  by  the  Kentucky  State 
Police  in  1989  revealed  that  in  1988  and 
1989.  [the  Respondent]  wrote  numerous 
prescriptions  for  Percodan  and  Percocet, 
Schedule  II  controlled  substances,  using  the 
names  of  fictitious  individuals  or  individuals 
who  did  not  receive  the  prescriptions. 

2.  On  June  12. 1989.  (the  Respondent] 
surrendered  (his)  DEA  Certificate  of 
Registration.  #AR1091482. 
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3.  As  a  result  of  [his]  unlawful  prescribing 
practices,  on  July  13. 1992,  [he]  pled  guilty 
in  the  Knox  County  (Kentucky)  Circuit  Court 
to  one  count  of  facilitation  to  obtain  a 
Schedule  II  controlled  substance,  and  (was) 
sentenced  to  24  months  unsupervised 
probation,  fined  court  cost[sl  and  ordered  to 
perform  community  service. 

4.  Effective  August  15. 1989,  [he]  entered 
into  an  agreed  order  with  the  Kentucky  Board 
of  Dentistry  in  which  (his]  dental  license  was 
suspended  for  six  months  followed  by  three 
years  probation,  and  (he  was)  prohibited 
from  prescribing  controlled  substances 
during  the  probationary  period. 

On  April  18, 1994,  the  Respondent, 
through  counsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Arlington,  Virginia,  on  November  29, 
1994,  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence,  and 
after  the  hearing,  counsel  for  both  sides 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
May  31, 1995,  Judge  Bittner  issued  her 
Opinion  and  Recommended  Ruling, 
recommending  that  the  Respondent's 
application  be  granted  with  restrictions 
applicable  for  a  period  of  two  years 
commencing  on  the  effective  date  of  his 
registration.  Neither  party  filed 
exceptions  to  her  decision,  and  on  July 
5. 1995,  Judge  Bittner  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  tlie  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge,  and  his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  fact  or 
law. 

The  Deputy  Administrator  finds  that 
the  Respondent  is  licensed  to  practice 
dentistry  in  Kentucky,  where  he  has 
three  offices  and  provides  dental 
services  to  low  income  communities  in 
Barbourville,  Cumberland,  and  Hyden. 
Besides  the  Respondent's  offices,  these 
communities  had  available  limited 
alternative  dental  care.  The  Respondent 
testified  that  his  patients  do  not  have 
access  to  fluoridated  water  and  did  not 
have  training  on  how  to  care  for  their 
teeth.  Con.sequently.  many  of  his 
patients  sufi"ered  serious  and  painful 
dtntal  conditioris.  Ths  Rejipondent 
furthe'-  stated  that  beceuse  he  did  not 
havb  b  D'iA  vegistralion,  he  bad  to 


prescribe  non-controlled  medication  to 
his  patients.  However,  these  drugs 
sometimes  were  not  as  effective  in 
alleviating  pain  as  controlled 
substances,  and  in  some  cases,  such 
drugs  exacerbated  his  patients'  other 
medical  conditions.  Consequently,  the 
Respondent  could  not  adequately  treat 
some  of  his  patients,  and  his  only 
available  alternative  was  to  send  them 
to  an  emergency  room  to  obtain  the 
needed  medication.  However,  some 
patients  had  difficulty  getting  to  a 
hospital  with  emergency  facilities, 
because  of  the  distances  they  would 
need  to  travel  in  this  rural  area  of 
Kentucky. 

A  retired  Kentucky  State  Police 
trooper  (Trooper)  testified  before  Judge 
Bittner,  stating  that  he  had  been 
assigned  to  the  state  police  Narcotics 
Division,  and  on  January  20,  1989,  he 
had  opened  an  investigation  in  response 
to  a  complaint  received  from  the 
Kentucky  Board  of  Pharmacy.  The 
complaint  advised  that  the  Respondent 
had  obtained  Schedule  11  drugs  from  a 
pharmacy  in  Barbourville,  Kentucky. 
The  Trooper  testified  that  on  February 
28,  1989,  he  obtained  approximately  29 
prescriptions  for  Percocet  or  Percodan 
signed  by  the  Respondent,  and  that 
many  of  these  prescriptions  were  for 
"Dennis  Smith."  The  parties  stipulated 
that  Percocet  and  Percodan  contain 
oxycodone,  a  Schedule  II  controlled 
substance. 

The  Trooper  then  interviewed  the 
Respondent,  who  said  that  "Dennis 
Smith"  was  a  fictitious  name,  and  that 
he  had  written  the  prescriptions  and 
had  had  them  filled  himself  in  order  to 
have  the  drugs  on  hand  to  dispense 
without  charge  to  his  patients  in  his 
Hyden  office.  The  Respondent  testified 
that  he  saw  patients  at  that  location  in 
the  evening,  and  that  there  were  no 
local  pharmacies  open  evenings  where 
his  patients  could  fill  prescriptions  for 
pain  medication.  He  also  testified:  "I 
know  it's  wrong,  and  I  realize  it  was  a 
bad  error  in  judgment;  but  I  did  it." 

The  Trooper  then  testified  that  he 
contacted  Dr.  Thompson  of  the 
Kentucky  Board  of  Dentistry  (Dental 
Board),  and  on  March  24, 1989,  he  and 
Dr.  Thompson  met  with  the 
Respondent.  During  that  interview,  the 
Respondent  denied  using  any  of  the 
Percocet  or  Percodan  himself  and 
offered  to  take  a  drug  test.  He  also  told 
the  Trooper  that  he  had  written 
controlled  substance  prescriptions  for 
his  wife  and  her  parents  for  pain  relief, 
but  that  he  had  not  kept  any  medical 
records  for  his  wife.  He  produced  a 
medical  file  for  his  raother-in-lai.v,  but  it 
did  not  indicate  that  he  had  prescrilied 
her  controlled  su'ostances  The 


Respondent  testified  before  Judge 
Bittner  that  he  also  had  failed  to 
maintain  a  proper  medical  record  for  his 
father-in-law,  and  that  he  failed  to 
maintain  proper  records  for  his  family 
members  because  he  usually  treated 
them  on  weekends  when  staff  members 
were  not  in  the  office  to  assist  with 
recordkeeping. 

On  May  12, 1989,  the  Knox  County 
Circuit  Court  grant  jury  indicted  the 
Respondent  on  four  felony  counts  of 
obtaining  a  Schedule  II  controlled 
substance  by  deception  and  fraud,  and 
one  felony  count  of  failing  to  keep 
records  of  Schedule  II  controlled 
substances.  On  July  13, 1992,  the 
Commonwealth's  Attorney  added  an 
additional  misdemeanor  count  of 
facilitation  to  obtain  a  Schedule  11 
controlled  substance  by  fraud.  On  that 
same  day,  the  Respondent  pled  guilty  to 
the  misdemeanor  count,  and  the  court 
accepted  the  plea  and  sentenced  him  to 
24  months  unsupervised  probation, 
costs,  and  community  service  consisting 
of  accepting  without  charge  all  referrals 
for  dental  work  from  the  Kentucky 
Department  of  Social  Services.  The 
Respondent  testified  that  for  two  years, 
from  July  13,  1992,  to  July  13,  1994,  he 
provided  free  dental  care  to 
approximately  150  patients,  at  a  value  of 
approximately  $28,000.00. 

In  June  of  1989,  the  Respondent 
appeared  before  the  Dental  Board,  and 
on  June  12, 1989,  he  volimtarily 
surrendered  his  DEA  registration.  On 
July  27, 1989,  the  Dental  Board  entered 
an  Agreed  Order  suspending  the 
Respondent's  dental  license  for  six 
months,  placing  his  license  on 
probation  for  three  years  following  the 
suspension,  and  ordering  him  to  pay  a 
civil  penalty  of  S500.00.  The  conditions 
of  probation  included,  among  other 
things,  that  the  Respondent  would  not 
prescribe  any  controlled  substances  and 
that  he  would  submit  to  random  drug 
screenings.  During  the  third  year  of  his 
probation,  the  Respondent  underwent 
drug  screenings,  and  the  results  were 
negative.  The  Respondent  testified  that 
he  had  complied  with  the  Agreed  Order, 
and  that  since  the  end  of  the 
probationary  period  on  February  15, 
1993.  his  dental  license  had  not  been 
subject  to  any  restrictions. 

On  February- 15, 1993,  the  Respondent 
applied  for  a  new  DEA  registration  in 
Schedule  II  non-narcotic  and  in 
Schedules  III  thiough  V.  One  of  the 
questions  on  ihct  application  asks 
whether  tlie  applicant  has 

Ever  been  convicted  of  a  crime  in 
connection  wit)*  riontrollpd  suhslance";  under 
Slate  or  Federal  low  or  ev.T'  ';uiTen''f.ieri  fir 
had  a  FeoBrd]  i.onnolied  substance 
registration  re».'ok^d,  siuspenderi,  iw;iiittfcd  o-^ 
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denied,  or  ever  nnU  a  itair  pruiesaion^i 
license  or  controlled  substance  registration 
revoked,  suspended,  denied,  restricted  or 
placed  on  probation? 

The  Respondent  had  answered  that 
question  as  "yes,"  and  on  the  back  of 
the  application,  in  response  to  the 
requirement  to  explain  an  affirmative 
answer,  he  had  written: 

1  surT«ndered  my  DEA  license  tAR1091482 
to  the  Kentucky  Board  of  Dentistry  in  July 
1989  I  was  placed  on  three  years  probation 
which  ended  February  15,  1993.  This  was 
due  to  prescription  irregularities. 

However,  the  Respondent  did  not 
mention  his  conviction. 

Finally,  the  Respondent  testified  before 
Judge  Bittner,  stating  that  he  had  learned  his 
lesson  and  that  he  would  not  make  the  same 
"error  judgments"  again.  He  stated  that  if  his 
DEA  registration  was  restored,  he  would  be 
willing  to  maintain  a  log  of  patients  who 
received  controlled  substances,  keep  copies 
of  prescriptions  in  patient  charts,  and 
undergo  drug  screening  to  provide 
assurances  that  he  was  handling  controlled 
substances  appropriately.  He  also  testified 
that. his  application  should  be  amended,  for 
he  was  no  longer  requesting  to  be  registered 
to  handle  Schedule  11  non-narcotic 
substances.  He  merely  asked  to  be  registered 
to  handle  controlled  substances  from 
Schedules  III  through  V. 

Pursuant  to  21  U.S.C.  823(1),  the 
Deputy  Administrator  may  deny  an 
application  for  registration  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
Section  823(fl  requires  that  the 
following  factors  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 
These  factors  are  to  be  considered  in  the 
disjunctive;  the  Deputy  Administrator 
may  rely  on  any  one  or  a  combination 
of  factors  and  may  give  each  factor  the 
weight  he  deems  appropriate  in 
determining  whether  a  registration 
should  be  revoked  or  an  application  for 
registration  denied.  See  Henry  J. 
Schwarz,  Jr.,  M.D.,  Docket  No.  88-42,  54 
FR  16.422  (1989). 

In  this  case,  the  Deputy  Administrator 
agrees  with  Judge  Bittner  that  all  five 
factors  are  relevant  in  determining 
whether  the  Respondent's  registration 


would  be  incoaij.atdiU  witli  Uio  ^utjiiu 
interest.  As  to  factor  one, 
"recommendation  of  the  appropriate 
State  licensing  board,"  the  Kentucky 
Dental  Board,  after  reviewing  the 
Respondent's  conduct,  suspended  his 
license,  and  according  to  the  terms  of 
the  Agreed  Order,  subsequently  placed 
the  Reispondent  on  probation.  Of  equal 
significance,  the  Respondent  served  out 
the  terms  of  his  probation,  and  as  of 
February  15,  1993,  his  probationary 
period  ended,  and  his  dental  license  has 
not  been  subject  to  any  restrictions  since 
that  time. 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  •   •  • 
controlled  substances,"  factor  three,  his 
"conviction  record"  as  related  to 
controlled  substances,  and  factor  four, 
the  Respondent's  "(clompliance  with 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances."  it  is 
undisputed  that  the  Respondent 
obtained  and  handled  Schedule  11 
controlled  substances  in  violation  of 
State  and  Federal  law  and  DEA 
regulations,  and  that  he  pled  guilty  to  a 
criminal  offense  involving  controlled 
substances.  Further,  DEA  regulations 
levy  recordkeeping  requirements,  such 
as  a  requirement  that  the  Respondent 
use  and  maintain  a  DEA  Form  222, 
order  form,  for  each  distribution  of  a 
Schedule  II  controlled  substance  per  21 
CFR  1305.03,  and  maintain  inventories 
and  other  dispensing  records  per  21 
CFR  1304.03(b),  1304.04(g)  and  1304.24. 
However,  the  Respondent  failed  to 
maintain  records  in  compliance  with 
these  provisions. 

As  to  factor  five,  "(sluch  other 
conduct  which  may  threaten  the  public 
health  or  safety,  "  the  Government 
argued  that  "Iwjhat  is  disturbing  about 
the  (Respondent's  conduct}  is  not  only 
the  dishonest  and  unlawful  nature  of 
falsifying  prescriptions,  but  the  fact  that 
legitimate  means  were  available  to  [the] 
Repondent  to  adequately  and  lawfully 
treat  his  patients.  "  Further,  the 
Government  argued  that  as  to  future 
conduct,  the  Respondent  continued  to 
be  less  than  forthright  as  evidenced  by 
his  1993  DEA  application  wherein  he 
failed  to  disclose  his  criminal 
conviction.  However.  Judge  Bittner 
commented  upon  this  allegation  by 
noting: 

In  certain  contexts.  |the|  Respondent's 
foilure  to  state  on  his  application  form  that 
he  had  been  convicted  of  a  drug-related 
crime  might  be  sufficient  grounds  to  *   *   * 
deny  an  application.  In  the  instant  case, 
however.  I  note  that  jthel  Respondent  stated 
that  he  had  surrendered  his  DEA  registration 
and  that  the  Dentistry  Board  had  put  him  on 
probation  for  "prescription  irregularities."  so 
the  Government  was  clearly  aware  from  the 


application  that  he  had  engaged  in  some  form 
of  misconduct,  and  it  does  not  appear  that 
(thel  Respondent  attempted  to  conceal  his 
conviction.  In  addition,  it  is  also  well 
established  that  the  parameters  of  the  hearing 
are  determined  by  the  prehearing  statements, 
and  although  [the]  Respondent's  application 
was  at  all  times  available  to  the  Government, 
the  Government  did  not  specify  in  its 
prehearing  statement  or  indicate  at  any  time 
prior  to  the  hearing  that  (21  U.S.CI 
§  824(a)(1)  was  at  issue  in  this  proceeding; 
and  (the)  Respondent  therefore  had  no  notice 
that  this  matter  might  be  litigated.  In  these 
circumstances.  I  find  that  (the)  Respondent's 
failure  to  mention  his  conviction  on  his 
application  is  not  a  basis  for  denying  him  a 
registration. 

As  to  this  point,  the  Deputy 
Administrator  agrees  with  Judge 
Bittner's  conclusion. 

Further,  the  Deputy  Administrator 
also  agrees  with  Judge  Bittner's 
conclusion  that  "[ijt  is  undisputed  that 
Respondent's  obtaining  and  handling  of 
Schedule  II  controlled  substances 
violated  State  and  Federal  law  and  DEA 
regulations,  and  I  find  that  his 
falsification  of  prescriptions,  using 
prescriptions  to  obtain  controlled 
substances  for  general  dispensing  and 
failure  to  record  dispensings  of 
controlled  substances  constitute 
grounds  for  denying  his  application  for 
DEA  registration." 

However,  in  mitigation.  Judge  Bittner 
also  found  the  Respondent's  testimony 
credible.  Specifically,  that  the 
Respondent  dispensed  the  improperly 
obtained  controlled  substances  to 
patients  for  legitimate  medical 
purposes,  and  that  he  credibly 
acknowledged  his  wrongdoing  and  was 
willing  to  accept  the  responsibilities 
inherent  in  a  DEA  registration.  Finally, 
Judge  Bittner  noted  that  "although 
evidence  that  a  DEA  registration  would 
-  assist  a  practitioner  in  caring  for  his 
patients  does  not,  standing  alone, 
establish  that  the  registration  would  be 
in  the  public  interest,  such  evidence 
should  be  considered,  and  it  is  clear 
from  the  record  here  that  [thel 
Respondent's  lack  of  a  DEA  registration 
adversely  affects  his  ability  to 
effectively  treat  his  patients." 

Therefore,  the  Deputy  Administrator 
agrees  with  Judge  Bittner  that  the  public 
interest  is  best  served  by  granting  the 
Respondent's  amended  application, 
subject  to  restrictions.  Accordingly,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  2i 
U.S.C.  823,  and  28  CFR  0.100(b)  and 
0.104,  hereby  orders  that  the  application 
for  a  DEA  Certification  of  Registration  in 
Schedules  HI  through  V  of  Darrell 
Risner,  D.M.D.,  P.S.C,  be  granted 
subject  to  the  following  restrictions:  (1) 
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the  Respondent  shall  not  administer  or 
dispense,  other  than  by  prescribing,  any 
controlled  substance;  and  (2)  the 
Respondent  shall  maintain  a  log  of  all 
controlled  substance  prescriptions  and 
submit  such  logs  on  a  quarterly  basis,  to 
the  Resident  Agent  in  Charge  of  the  DEA 
Louisville,  Kentucky,  Resident  Office,  or 
a  selected  designee.  The  restrictions  will 
run  for  a  period  of  two  years 
commencing  on  the  effective  date  of  the 
Respondent's  registration.  It  hereby  is  so 
ordered.  This  order  is  effective  upon 
publication  in  the  Federal  Register 


731 


Dated:  December  28, 1995. 
Stephen  H.  Greene, 
Deputy  Administrator. 
[FR  Doc.  96-339  Filed  1-9-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

M.ne  Satery  and  Health  Administration 

Ettension  c'  Time  for  Response  to  a 
NiOSH  Criteria  Document 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice;  Extension  of  time  for 
response  by  the  Mine  Safety  and  Health 
Administration  (MSHA)  to  the 
recommended  standard  on  occupational 
exposure  to  respirable  coal  mine  dust 
from  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH). 

SUMMARY:  On  November  7,  1995,  MSHA 
received  criteria  for  a  recommended 
standard  fi-om  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Under  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  the  Secretary  of 
Labor  must  take  one  of  the  following 
three  actions  within  60  days  of  receipt 
of  the  NIOSH  criteria:  (1)  Appoint  an 
advisory  committee;  (2)  publish  a 
proposed  rule;  or  (3)  publish  in  the 
Federal  Register  his  determination  not 
to  do  so,  and  his  reasons  therefor.  As  a 
result  of  the  lapse  in  funding  for  the 
U.S.  Department  of  Labor  and  the  partial 
government  shutdown.  MSHA  has  been 
unable  to  meet  the  60-day  statutory 
deadline  for  a  response. 
FOR  FURTHER  INFORMATION  ZON^HZT: 
Patricia  Silvey,  Office  of  btanaards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203,  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Mine  Safety  and  Health  Act  of 
1977.  30  U.S.C.  801  et  seq.  (Mine  Act), 
authorizes  the  National  Institute  for 
Occupational  Safety  end  Health 


(NIOSH)  of  the  U.S.  Department  of 
Health  and  Human  Services  to 
recommend  that  the  Secretary  of  Labor 
promulgate  specific  occupational  safety 
and  health  standards  to  serve  the 
objectives  of  the  Mine  Act.  By  means  of 
criteria  documents  NIOSH  notifies 
MSHA,  as  well  as  others  with  an 
interest  in  occupational  safety  and 
health,  of  its  recommendations  for 
health  and  safety  standards.  When  the 
Secretary  of  Labor  receives  any  such 
recommendation  from  NIOSH,  Section 
101(a)(1)  of  the  Mine  Act  requires  him 
to  take  one  of  three  actions  writhin  60 
days:  (1)  Refer  such  recommendations  to 
an  advisory  committee;  (2)  publish  such 
recommendations  as  a  proposed  rule;  or 
(3)  publish  in  the  Federal  Register  his 
determination  not  to  do  so,  and  his 
reasons  therefor. 

On  November  7,  1995,  NIOSH 
transmitted  to  MSHA  the  document 
entitled  Criteria  for  a  Recommended 
Standard:  Occupational  Exposure  to 
Respirable  Coal  Mine  Dust,  which 
examines  the  occupational  health  risks 
associated  with  exposures  to  respirable 
coal  mine  dust  and  crystalline  silica 
over  a  working  lifetime.  In  that 
document  NIOSH  makes  a  number  of 
recommendations  for  reducing  those 
risks,  including  reducing  the 
permissible  exposure  levels  for 
respirable  coal  mine  dust  and  for 
respirable  crystalline  silica  by  50 
percent. 

Because  of  the  lapse  in  funding  for  the 
U.S.  Department  of  Labor  and  the 
resulting  shutdown,  MSHA  has  been 
unable  to  meet  the  statutory  deadline  for 
a  response  to  the  NIOSH  criteria 
document. 

As  soon  as  MSHA  resumes  normal 
operations,  the  agency  will  move  as 
quickly  as  possible  to  respond  to  the 
criteria  document,  and  will  publish 
notice  of  its  response  in  the  Federal 
Register. 

Dated:  January  4, 1996. 

J.  DaviH  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

|FR  Doc.  96-331  Filed  1-9-96;  8:45  am] 

BILLING  CODE  4510-43^4,' 


NATIONAL  CREDIT  UNION 
ADMINISTRATiON 

Information  Coiection  Under  Review 

January  10, 1996. 

The  National  Credit  Union 
Administration  (NCUA)  has  submitted 
the  following  public  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (0MB)  for 


review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  The 
proposed  information  collections  are 
published  to  obtain  comments  from  the 
public.  Public  comments  are  encouraged 
and  will  be  accepted  for  sixty  days  from 
the  date  listed  at  the  top  of  this  page  in 
the  Federal  Register. 

Copies  of  these  individual 
information  collection  requests,  with 
applicable  supporting  doctmientation, 
may  be  obtained  by  caUing  the  NCUA 
Clearance  Officer,  Suzanne  Beauchesne, 
at  (703)  518-6412.  Written  comments 
and/or  suggestions  regarding  the 
information  collection  requests  listed 
below  should  be  directed  to  Ms. 
Beauchesne,  Office  of  Administration, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  Virginia 
22314  writhi'n  60  days  from  the  date  of 
this  publication  in  the  Federal  Register. 
Comments  should  also  be  sent  to  the 
OBM  Desk  Officer  indicated  below  at 
the  following  address:  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  10202, 
Washington.  DC  20530.  Attn:  Mile 
Sunderhauf. 

National  Credit  Union  Administration 

OMB  Number:  3133-0016. 

Form  Number:  None. 
Type  of  Review:  Extension  of 
currently  approved  collection  of 
information. 

Title:  Letter  of  Understanding  and 
Agreement. 

Description:  The  Letter  of 
Understanding  and  Agreement  requires 
the  credit  union  to  submit  financial  and 
statistical  reports  to  the  NCUA  on  a 
monthly  basis.  The  collection  of 
financial  information  is  used  by  the 
NCUA  and  the  credit  imion  to  assess  the 
credit  unions'  financial  condition  and  to 
minimize  potential  losses  to  the 
National  Credit  Union  Share  Insurance 
Fund. 

Respondents:  Federally  insured  credit 
unions. 

Estimated  Number  of  Respondents/ 
Record  keepers:  219. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Annual  Burden 
Hours:  1,314  hours. 

Estimated  Total  Annual  Cost: 
$19,552.32. 

OMB  Number:  3133-0024. 

Form  Number:  None. 

Type  ofRe\iew:  Extension  of  a 
currently  approved  collection. 

Title:  Mergers  of  Federally  Insured 
Credit  Unions. 

Description:  As  authorized  by  12 
U.S.C.  §  1766  and  Part  708b,  of  NCUA 's 
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regulations,  credit  unions  that  wish  to 
merge  must:  (1)  develop  a  plan  of 
merger  and  submit  it  to  NCUA  for 
approval;  (2)  provide  its  members  with 
notice  of  the  meeting  at  which  the 
proposed  merger  will  be  voted  on;  (3) 
provide  its  members  with  a  summary  of 
the  plan  of  merger;  (4)  advise  the  NCUA 
of  tTie  election  results;  and  (5)  notify 
NQJA  of  the  mergers  completion.  The 
information  collection  is  reviewed  by 
NCUA  to  determine  whether  to  permit 
the  proposed  merger  and  to  ensure  that 
the  merger  is  completed  pursuant  to  all 
applicable  laws  and  regulations.  The 
credit  union's  members  use  the 
information  to  decide  whether  to  vote 
for  the  proposed  transaction. 
Respondents:  Federal  credit  unions. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  200. 

Estimated  Burden  Hours  per 
Response:  15  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
3.000  hours. 

Estimated  Total  Annual  Cost: 
$44,640. 

OMB  Number:  3133-0032. 
Form  Number:  None. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Title:  Records  Preservation. 
Description:  The  information  storage 
requirement  enables  credit  unions  to 
reconstruct  their  records  in  the  event 
the  credit  union's  primary  records  are 
destroyed  by  a  catastrophe.  Without  the 
duplicate  records,  a  credit  union  could 
not  reconstruct  its  records  and  serve  its 
members. 
Respondents:  Federal  credit  unions. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  22,836. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 
Frequency  of  Response:  Quarterly. 
Estimated  Total  Reporting  Burden: 
23,672  hours. 

Estimated  Total  Annual  Cost: 
$591,800. 

OS4B  Number:  3133-0035. 
Form  Number:  None. 
Type  of  Review  Extension  of  a 
currently  approved  collection. 

Title:  Trustees  and  Custodians  of 
Pension  Plans. 

Description:  The  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  (P.L.  93-^06)  and  Part  724  of 
NCUA's  regulations  require  credit 
unions  that  act  as  trustees  or  custodians 
for  retirement  plans,  to  maintain 
individual  records  for  each  participant, 
and  to  notify  the  participants  of  the 
insurance  status  of  their  account(s).  The 
records  and  the  notice  are  used  by  the 
credit  union  member  to  make 


inveslinent  dei.isious>  and  to  track  the 
progress  of  their  account. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,877. 

Estimated  Burden  Hours  per 
Response:  3  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting  Burden: 
193,850  hours. 

Estimated  Total  Annual  Cost: 
$2,884,488. 

OMB  Number:  3133-0052. 

Form  Number:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Federal  Credit  Union 
Membership. 

Description:  When  a  credit  union 
denies  a  membership  application,  the 
Federal  Credit  Union  Act,  12  U.S.C. 
S  1761b(16),  and  Article  I,  section  2  of 
the  Standard  Federal  Credit  Union 
By'aws  require  the  credit  union  to 
provide  the  applicant  with  written 
reasons  for  the  denial,  upon  the 
applicant's  written  request.  The  credit 
union  must  also  retain  a  copy  of  the 
reasons.  The  applicant  and  the  NCUA 
use  the  information  to  determine 
whether  the  credit  union  had  a 
reasonable  basis  to  deny  the 
membership  application. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,874. 

Estimated  Burden  Hours  per 
Respondent:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  1,874  hours. 
Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0057. 

Form  Number:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Monthly  Board  Meeting 
Minutes. 

Description:  Sections  110  and  113  of 
the  Federal  Credit  Union  Act.  12  U.S.C. 
§§1760  and  1761b  and  Article  Vin, 
Section  8  of  the  Standard  Federal  Credit 
Union  Bylaws  require  credit  unions  to 
maintain  the  minutes  of  all  meetings  of 
its  board  of  directors  and  members. 
Credit  unions  use  the  information  to 
maintain  an  accurate  record  of  the 
actions  of  its  board  of  directors.  NCUA 
uses  the  information  during 
examinations  to  evaluate  the  conduct 
and  policies  of  the  credit  union's  board 
of  directors. 

Respondents:  Federal  Credit  Unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7,498. 

Estimated  Burden  Hours  per 
Response:  15  minutes. 

Frequency  of  Response:  13  times  a 
year. 


Estimated  Total  Reporting  Burden: 
24,368.5  hours. 
Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0058. 
Form  Number:  None. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Title:  Credit  Committee  Records. 
Description:  Section  108  of  the 
Federal  Credit  Union  Act,  12  U.S.C. 
§  1758,  and  Article  IX,  Sections  3  and  4 
of  the  Standard  Federal  Credit  Union 
Bylaws  requires  credit  unions  to 
maintain  records  of  its  credit 
committee's  loan  approvals  and  denials. 
NCUA  uses  the  information  during  its 
examinations  of  credit  unions  to 
evaluate  the  conduct  of  the  credit 
union's  credit  committee. 
Respondents:  Federal  credit  unions. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  7,498. 

Estimated  Burden  Hours  per 
Response:  20  minutes. 

Frequency  of  Response:  24  times  per 
year. 

Estimated  Total  Reporting  Burden: 
59,984  total  annual  hours. 

Estimated  Total  Annual  Cost: 
$892,561.92. 

OMB  Number:  3133-0080. 
Form  Number:  None. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Meetings  of  Federal  Credit 
Union  Board. 

Description:  Article  VII.  Section  4  of 
the  Standard  Federal  Credit  Union 
Bylaws  require  a  written  request  by  a 
majority  of  the  directors  in  order  to  call 
a  special  meeting  of  the  board. 

Respondents:  Federal  credit  unions. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  7,498. 

Estimated  Burden  Hours  per 
Response:  24  minutes. 
Frequency  of  Response:  On  Occasion. 
Estimated  Total  Reporting  Burden: 
300  total  annual  burden  hours. 
Estimated  Total  Annual  Cost:  None. 
OMB  Number;  3133-0081. 
Form  Number:  None. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Creciit  Union  Bylaws  and 
Certificate. 

Description:  Article  XIX,  Section  5  of 
the  Standard  Federal  Credit  Union 
Bylartts  requires  credit  unions  to 
maintain  copies  of  its  organization 
certificates,  bylaws,  amendments  and 
special  authorizations.  The  collection  of 
information  is  used  by  the  NCUA  during 
its  examination  of  the  credit  union. 
Respondents:  Federal  credit  unions. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  7,498. 

Estimated  Burden  Hours  per 
Response:  1 2  minutes. 
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Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

Estimated  Total  Annual  Cost:  None. 

OMB  Number:  3133-0117. 

Form  Number:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Credit  Union  Bylaws  and 
Certificate. 

Description:  This  information 
collection  is  required  by  12  U.S.C. 
§  1757(6),  and  section  701.32(d)  of 
NCUA's  regulations  so  that  the  NCUA 
can  determine  whether  to  grant  a  low- 
income  designation  to  a  credit  union. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15. 

Estimated  Burden  Hours  per 
Response:  15  hours. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting  Burden: 
225  hours. 

Estimated  Total  Annual  Cost:  $5625. 

OMB  Number:  3133-0129. 

Form  Number:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Corporate  credit  unions. 

Description:  Part  704  of  NCUA's 
regulations  requires  corporate  credit 
unions  ("corporate")  to  engage  in 
information  collection  and  record 
keeping  activities  so  that  the  corporate 
and  the  NCUA  can  monitor  the 
corporate's  financial  condition  and 
transactions  with  vendors. 

Respondents:  Corporate  credit  unions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  43. 

Estimated  Burden  Hours  per 
Response:  86  hours. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting  Burden: 
3,698  hours. 

Estimated  Total  Annual  Cost: 
$55,026.24. 

OMB  Number:  3133-0130. 

Form  Number:  None. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Written  Reimbursement  Policy. 

Description:  This  information 
collection  is  authorized  under  sections 
114  and  120  of  the  Federal  Credit  Union 
Act,  12  U.S.C.  §§  1761(c)  and  1766(a) 
and  section  701.33(B)(2)(1)  of  NCUA's 
regulations,  12  C.F.R.  §  701.33(B)(2)(1). 
The  information  collection  ensures  that 
any  payments  to  directors  are  made  in 
accordance  with  standards  set  in 
advance  by  the  credit  union's  board  of 
directors  and  enables  NCUA  examiners 
to  easily  verify  compliance  by 
comparing  the  policy  to  the  actual 
reimbursements. 
Respondents:  Federal  Credit  Unions. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  7,498. 

Estimated  Burden  Hours  per 
Response:  2  hours. 

Frequency  of  Response:  Once,  and 
updated  as  needed. 

Estimated  Total  Reporting  Burden: 
14,996  total  burden  hours. 

Estimated  Total  Annual  Cost:  None. 

By  the  National  Credit  Union 
Administration  Board  on  January  4,  1996. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  96-371  Filed  1-9-96;  8:45  am] 
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NUCLEAR  REGU;-ATOR' 
COMMISSION 

[Docket  No  50-245-OLA;  ASLBP  Docket 

No,  96-711 -011 -OLAl 

Northeast  Nuciear  Energy  Company; 
Millstone  Nuclear  Powe^  Station,  Unit 
1;  Notice  of  Reconstitjtic-  o*  Board 

Pursuant  to  the  authority  contained  in 
10  CFR  2.271  (1995),  the  Atomic  Safety 
and  Licensing  Board  for  Northeast 
Nuclear  Energy  Company  (Millstone 
Nuclear  Power  Station.  Unit  1),  Docket 
No.  50-245-OLA,  is  hereby 
reconstituted  by  appointing 
Administrative  Judge  James  P.  Gleason 
as  Chairman  of  the  Licensing  Board  in 
place  of  Administrative  Judge  Thomas 
S.  Moore. 

As  reconstituted,  the  Board  is 
comprised  of  the  following 
Administrative  Judges: 

James  P.  Gleason,  Esquire.  Chairman 
Dr.  Richard  F.  Cole 
Dr.  Peter  S.  Lara 

All  correspondence,  documents  and 
other  material  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1995). 

The  address  of  the  new  Chairman  is: 
James  P.  Gleason,  Chairman,  Atomic 
Safety  and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

Issued  at  Rockville  Maryland  this  4th  day 
of  January,  1996. 
B.  Paul  Cotter,  Jr.. 

Chief  Administrative  Judge.  Atomic  Safety 

and  Licensing  Board  Panel. 

(FR  Doc.  96-391  Filed  1-9-96;  8:45  am] 

8iLuNG  CODE  7590-01-*! 


Nuclear  Safety  Research  Review 
Committee 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 


The  Nuclear  Safety  Research  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  January  25-26, 1996.  The 
location  of  the  meeting  will  be  in  the 
Cabinet-Judiciary  Suite,  Hyatt  Regency 
Hotel,  One  Bethesda  Metro  Center, 
Bethesda,  MD.  The  purpose  of  the 
meeting  is  to  discuss  the  conduct  of 
future  safety  research  for  the  NRC  by 
outside  parties  in  the  light  of  budgetary 
considerations. 

The  meeting  will  be  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisor>'  Committee  Act 
(FACA),  5  U.S.C.App.  This  will  be  a 
closed  meeting  pursuant  to  5 
U.S.C.App.lO(d)  and  5 
U.S.C.552b(c)(9)(B)  because  premature 
disclosure  to  the  public  of  the 
programmatic  and  budgetary 
information  to  be  discussed  would  be 
likely  to  significantly  frustrate 
implementation  of  future  NRC 
contracting  actions. 

The  NSRRC  provides  advice  to  the 
Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research. 

Participants  in  parts  of  the  discussion 
will  include  senior  NRC  staff  and  other 
RES  technical  staff  as  necessary. 

Any  inquiries  regarding  this  notice,  or 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  may  be 
made  to  the  Designated  Federal  Officer, 
Dr.  Jose  Luis  M.  Cortez  (telephone:  301- 
415-6596).  between  8:15  a.m.  and  5:00 
p.m. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  January,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

Federal  Advisory  Committee  Management 
Officer 

IFR  Doc.  96-350  Filed  1-9-96;  8:45  am) 
BILUNG  CODE  7590-01-P 


Regulatory  Guides;  Availability 

The  Nuclear  Regulatory  Commission 
has  updated  the  Regulatory  Guide  List 
to  advise  of  the  wide  range  of  regulatory 
guides  that  are  available  and  to  list  all 
published  versions  of  each  guide.  The 
Regulatory  Guide  Series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Single  copies  of  the  Regulatory  Guide 
List  may  be  obtained  free  of  charge  by 
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writing  the  Office  of  Administration. 
Attention:  Distribution  and  Services 
Section.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  IX]  20555- 
0001:  or  by  fax  at  (301)  415-2260.  Single 
copies  of  regulatory  guides,  both  final 
and  draft  guides,  may  also  be  obtained 
free  of  charge  at  this  address. 

Regulatory  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road.  Sprin^eld.  VA  22161. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the  • 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555. 

Regulatory  guides  and  the  list  of 
guides  are  available  for  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW.,  Washington.  DC. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockvilie.  Maryland,  this  22nd 
day  of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris. 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc.  96-347  Filed  1-9-96;  8:45  ami 
MLUNQ  COM  7SM-01-M 


Georgia  Power  Company,  et  al.;  Vogtie 
Electric  Generating  Plant,  Units  1  and 
2  Notice  of  Consideration  of  Issuance 
of  Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

[Docket  Nos.  SO-424  and  50-425] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-68 
and  NPF-«4,  issued  to  the  Georgia 
Power  Company,  et  al.  (the  licensee),  for 
operation  of  the  Vogtie  Electric 
Generating  Plant  (VEGP.  Vogtie),  Units 
1  and  2,  located  at  the  licensee's  site  in 
Burke  County.  Georgia. 

The  proposed  amendments  were 
initially  requested  by  the  licensee  in  a 
letter  dated  May  1,  1995.  and  a  notice 
of  the  Commission's  consideration  of 
the  licensees  proposal  was  published  in 
the  Federal  Register  on  September  7, 
1995  (60  FTi  46633).  On  September  26, 


1995,  the  Commission  published  a 
revision  to  10  CFR  Part  50.  Appendix  J 
(60  PR  49505),  which  became  effective 
October  26,  1995.  The  licensee 
supplemented  the  initial  May  1, 1995, 
application  by  letters  dated  August  3 
and  9.  Septemt>er  20.  November  22.  and 
December  21.  1995.  The  December  21. 
1995,  letter  included  information  that  is 
outside  the  scope  of  the  initial 
application  in  that  it  includes  a 
proposal  to  adopt  certain  provisions  of 
the  revised  10  CFR  Part  50.  Appendix  J, 
that  was  published  subsequent  to  the 
initial  Federal  Register  notice. 

As  stated  in  the  initial  Federal 
Register  notice,  the  proposed 
amendments  would  represent  a  full 
conversion  from  the  current  Technical 
Specifications  (TS)  to  a  set  of  TS  based 
on  NUREG-1431,  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1,  dated  April  1995.  NUREG- 
1431  was  developed  through  working 
groups  composed  of  NRC  staff  members 
and  industry  representatives  and  has 
been  endorsed  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  the  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  of  July  22.  1993,  to  the 
current  Vogtie  TS,  and,  using  NUREG- 
1431  as  a  basis,  developed  a  proposed 
set  of  improved  TS  for  Vogtie.  The 
criteria  in  the  Final  Policy  Statement 
were  subsequently  added  to  10  CFR 
50.36.  "Technical  Specifications,"  in  a 
rule  change  which  became  effective  on 
Ai^st  18.  1995  (60  FR  36953). 

"rne  licensee  has  categorized  the 
proposed  changes  to  the  existing  TS  into 
four  general  groupings.  These  groupings 
are  characterized  as  administrative 
changes,  relocated  changes,  more 
restrictive  changes,  and  less  restrictive 
changes.  The  licensee's  decision  to 
adopt  certain  provisions  of  the  revised 
10  CFR  Part  50.  Appendix  J,  is 
considered  a  less  restrictive  change. 
Less  restrictive  changes  are  those  where 
current  requirements  are  relaxed  or 
eliminated,  or  new  fiexibility  is 
provided.  The  more  significant  "less 
restrictive  "  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the  TS 
may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the 


improved  Standard  Technical 
Specifications.  Generic  relaxations 
contained  in  NUREG-1431  were 
reviewed  by  the  staff  and  found  to  be 
acceptable  because  they  are  consistent 
with  current  licensing  practices  and 
NRC  regulations.  The  licensee's  design 
was  reviewed  to  determine  if  the 
specific  design  basis  and  licensing  basis 
are  consistent  with  the  technical  basis 
for  the  model  requirements  in  NUREG- 
1431  and  thus  provides  a  basis  for  these 
revised  TS.  These  less  restrictive 
changes  to  the  requirements  of  the 
current  TS  do  not  result  in  operations 
that  will  alter  assumptions  relative  to 
mitigation  of  an  analyzed  accident  or 
transient  event. 

The  licensee's  proposal  would  adopt 
Option  B  of  10  CFR  Part  50,  Appendix 
J.  as  part  of  the  implementation  of  the 
improved  standard  TS.  The  proposal 
adds  a  specific  reference  to  Regulatory 
Guide  (RG)  1.163.  "Performance-Based 
Containment  Leak-Test  Program"  in  the 
Administrative  Controls  section  of  the 
Vogtie  TS.  No  exceptions  to  the  RG.  nor 
the  documents  which  are  endorsed  by 
the  RG,  are  being  requested.  The 
licensee  does  not  propose  to  deviate 
from  the  methods  approved  by  the 
Commission  and  endorsed  in  the  RG. 
The  amendment  proposes  that  a 
detailed  performance-based  leakage-test 
program  will  be  available  for  NRC 
inspection  upon  implementation  of  the 
new  TS. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  February  9.  1996.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Burke 
County  Library,  412  Fourth  Street, 
Waynesboro.  Georgia.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
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Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by- the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  Thenature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  Co  be  raised  or 
controverted.  In  additio|i,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 


a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission,    . 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow,  Director,  Project  Directorate 
II-2:  petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name:  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
•  A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Ernest  L.  Blake,  Jr,  Esquire, 
Shaw,  PiUman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  1, 1995,  as 
supplemented  by  letters  dated  August  3 


and  9,  September  22,  November  20,  and 
December  21, 1995,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Librar>',  412  Fourth 
Street,  Waynesboro,  Georgia. 

Dated  at  Rockvilie.  Maryland,  this  4th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Lj\.  Wiens, 

Acting  Director.  Project  Directorqte  11-2, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  96-349  Filed  1-9-96;  8:45  am) 
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Confirmatory  Order  Suspending 
Authority  for  and  Limiting  Power 
Operation  and  Containment  Pressure; 
(Effective  Immediately);  and  Demand 
for  Information 

[Docket  No.  50-009;  License  No.  DPR-36 
EA-96003] 

In  the  Matter  of  Maine  Yankee  Atomic 
Power  Company;  Maine  Yankee  Atomic 
Power  Station 

I 

Maine  Yankee  Atomic  Power 
Company  (Licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-36, 
issued  by  the  Atomic  Energy 
Commission,  predecessor  to  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission),  pursuant  to  10  CFR  Part 
50  on  September  15,  1972.  The  license 
authorizes  the  operation  of  Maine 
Yankee  Atomic  Power  Station  (facility 
or  Maine  Yankee)  in  accordance  with 
conditions  specified  therein.  The 
facility  is  located  on  the  Licensee's  site 
in  Lincoln  County,  Maine.  The  facility 
has  been  shut  down  for  refueling  and 
repairs  to  its  steam  generators  since 
February  6, 1995. 

II 

On  December  4, 1995,  the  NRC 
received  both  technical  allegations  and 
allegations  of  wrongdoing  by  Yankee 
Atomic  Electric  Company  (YAEC)  and 
the  Licensee.  In  brief,  it  is  alleged  that 
YAEC,  acting  as  agent  for  the  Licensee, 
knowingly  performed  inadequate 
analyses  of  the  emergency  core  cooling 
systems  (ECCS)  and  the  containment  to 
support  two  license  amendments  to 
increase  the  rated  thermal  power  at 
which  Maine  Yankee  may  operate.  It  is 
further  alleged  that  the  Licensee 
deliberately  misrepresented  the  analyses 
to  the  NRC  in  seeking  the  Hcense 
amendments.  Specifically,  it  is  alleged 
that  YAEC  management  knew  that  the 
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ECCS  for  Maine  Yankee,  if  evaluated  in 
accordance  with  10  CFR  Section  50.46 
using  the  RELAP5YA  code,  did  not  meet 
the  licensing  requirements  for  either  the 
2630  MWt  or  2700  MWt  power  uprates 
that  had  previously  been  granted,  and 
that  deliberate  misrepresentations  were 
made  to  the  NRC  in  order  to  obtain  the 
2700  MWt  power  uprate.  (Operation  at 
the  initially  licensed  power  level  of 
2440  MWt  was  not  identified  as  a 
concern.) 

It  is  also  alleged  that  the  Licensee  had 
applied  for  power  uprates  on  the  basis 
of  a  fraudulent  containment  analysis. 
Specifically,  the  facility  containment 
was  designed  for  a  pressure  of  55  psig, 
but  allegedly.  YAEC  deliberately 
excluded  an  energy  source  (steam 
generators)  from  the  calculations  to 
conceal  the  possibility  that  containment 
pressure  could  increase  beyond  the 
design  pressure  during  a  loss-of-coolant 
accident  (LOCA). 

In  response  to  technical  issues  raised 
by  these  allegations,  the  NRC  initiated  a 
special  technical  review  of  the  safety 
analysis  performed  by  YAEC  relating  to 
the  Licensee's  license  amendment 
applications  for  power  uprate.  An 
assessment  team  of  NRC  employees  was 
dispatched  to  YAEC  Headquarters  in 
Bolton,  Massachusetts,  on  December  11, 
1995.  The  NRC  team  was  accompanied 
by  two  employees  of  the  State  of  Maine, 
who  observed  the  activities  of  the  team. 
The  team  reviewed  documents  and 
interviewed  YAEC  employees  for  4 
days,  concentrating  their  efforts  in  the 
areas  of  small-break  loss-of-coolanl 
accident  (SBLOCA)  analyses  and  peak 
containment  pressure  determinations. 
YAEC  provided  additional  documents 
to  the  NRC  after  the  inspection  team 
completed  its  inspection  and  departed, 
but  prior  to  the  close  of  business  on 
December  14.  1995.  This  additional 
information  is  related  to  the  SBLOCA 
analysis  supporting  the  Licensee's  15th 
operating  cycle  (Cycle  15). 

This  Order  and  Demand  address 
requirements  and  information  related  to 
future  reactor  operation.  Allegations 
related  to  violations  of  NRC 
requirements,  including  wrongdoing, 
will  be  addressed  separately  from  this 
Order  and  Demand. 

m 

Maine  Yankee  Atomic  Power 
Company  was  granted  a  license  to 
operate  Maine  Yankee  on  September  15, 
1972.  at  a  power  level  of  2440  MWt, 
based  in-part  on  a  Combustion 
Engineering  (CE)  analysis  of  ECCS.  By 
application  dated  August  1. 1977,  the 
Licensee  requested  a  single  step 
increase  in  the  maximum  thermal  power 
rating  to  2630  MWt,  again  based  on  a  CE 


ECCS  analysis.  On  May  10,  1978.  the 
NRC  issued  Amendment  No.  38  to  the 
License,  which  increased  the  licensed 
power  level  to  2630  MWt,  but  restricted 
operation  to  2560  MWt  until  the 
Advisory  Committee  on  Reactor 
Safeguards  reviewed  and  recommended 
approval  of  the  power  increase  from 
2560  to  2630  MWt.  On  June  20.  1978, 
the  Commission  issued  Amendment  No. 
39,  which  authorized  the  Licensee  to 
operate  its  facility  at  2630  MWt.  On 
December  28, 1988,  the  Licensee 
submitted  a  request  to  amend  its  license 
to  increase  the  plant's  maximum 
thermal  power  rating  to  2700  MWt.  The 
Commission  granted  this  amendment 
request  on  July  10, 1989. 

Licensees  are  required,  in  accordance 
with  Appendix  K  to  10  CFR  Part  50  and 
10  CFR  Section  50.46,  to  perform 
specific  accident  analyses,  including 
SBLOCA  analysis,  for  operation  at  their 
licensed  maximum  power  level. 
NUREG-0737.  'Clarification  of  TMI 
Action  Plan  Requirements,"  (NUREG- 
0737)  issued  following  the  accident  at 
Three  Mile  Island  provides  guidance  for 
performing  SBLOCA  analysis.  In 
particular.  Item  U.K. 3. 30,  "Revised 
SBLOCA  Methods  to  Show  Compliance 
With  10  CFR  Part  50,  Appendix  K."  and 
Item  II.K.3.31.  "Plant-Specific 
Calculations  to  Show  Compliance  with 
10  CFR  Section  50.46."  requested 
licensees  submit  to  the  NRC  for 
approval  both  the  revised  methods  and 
SBLOCA  analysis.  In  response  to  Item 
n.K.3.30.  the  Licensee  submitted 
licensing  topical  report  YAEC-1300P, 
'RELAP5YA:  A  Computer  Program  for 
Light  Water  Reactor  System  Thermal- 
Hydraulic  Analysis." 

By  letter  dated  January  30,  1989,  the 
NRC  found  that  RELAP5YA  was 
acceptable,  under  certain  conditions,  as 
a  licensing  method  for  use  in  meeting  10 
CFR  Part  50  Appendix  K  and  NUREG- 
0737  Item  II.K.3.30  for  SBLOCA  analysis 
for  Maine  Yankee.  Specifically,  the 
NRC's  Safety  Evaluation  for  RELAP5YA 
listed  twelve  conditions,  including 
specifications  for  future  plant  specific 
licensing  submittals,  justifying  options 
taken  and  sensitivity  studies  performed. 
Of  specific  interest  are  conditions  4,  7, 
8,  9,  and  12,  which  identified 
justification  for  model  nodalization 
used  when  a  two-phase  mixture  level 
dropped  below  the  top  of  the  core, 
justification  of  all  selected  options  and 
input  data  used  in  plant  specific 
licensing  submittals,  documentation  of 
plant  specific  sensitivity  studies 
including,  but  not  limited  to.  time  step 
and  break  sizes,  justification  of  steam 
generator  nodalization,  and  the  neted  to 
perform  a  break  size  study  to  include 
the  worst  SBLOCA  case  for  tlje  plant 


specific  licensing  dppiication.  This 
licensee  has  not  provided  the 
justifications  or  submittals  specified  by 
the  safety  evaluation  to  support  Maine 
Yankee  compliance  with  O.K. 3. 31  and 
10  CFR  Section  50.46.  The  NRC  review 
team  found  that  the  RELAP5YA  code  as 
applied  for  the  Maine  Yankee  Cycle  15 
reload  included  noding  changes  and 
time  step  selection  which  differed  from 
those  reviewed  by  NRC  in  its  January 
30,  1989  SER  for  RELAP5YA. 
NUREG-0737  Item  ILK.3.5, 
"Automatic  Trip  of  Reactor  Coolant 
Pumps  During  Loss-of-Coolant 
Accident,"  also  identified  issues  related 
to  10  CFR  Section  50.46.  Generic  Letter 
83-10,  "Resolution  of  TMI  Action  Item 
n.K.3.5,  Automatic  Trip  of  Reactor 
Coolant  Pumps"  requested  licensees  to 
justify  use  of  manual  action  to  trip  the 
RCPs  for  SBLOCA  events. 

In  its  reply  of  June  28, 1985,  the 
licensee  concluded  that  use  of  a  sub- 
cooled  margin  of  25''F  for  manually 
tripping  the  RCPs  satisfied  the  generic 
letter  and  10  CFR  Section  50.46.  By 
letter  dated  April  15, 1986,  the  NRC 
accepted  the  licensee's  position  which 
was  based  upon  analyses  performed 
with  the  RELAP5YA  code. 

The  containment  surrounding  the 
facility's  nuclear  reactor  is  designed  to 
an  internal  pressure  of  55  psig.  The 
containment  was  tested  at  115%  (63 
psig)  of  its  design  pressure  for  structural 
acceptance.  The  original  licensing  basis 
analysis  to  predict  the  peak  containment 
pressure,  following  a  postulated  loss-of- 
coolant  accident,  )delded  a  peak 
containment  pressure  of  49.5  psig  when 
an  initial  containment  pressure  of  0.8 
psig  was  assumed.  Because  the 
containment  is  designed  to  55  psig. 
approximately  5  psig  margin  was 
available  at  the  time  of  initial  licensing. 
As  a  result  of  plant  changes  (e.g., 
increase  in  licensed  power,  and  reactor 
coolant  temperature  increase)  and 
calculational  assumptions  (e.g., 
containment  volume)  the  calculated 
peak  design-basis  accident  (DBA) 
pressure  has  increased.  In  the  December 
18,  1995,  meeting,  the  licensee 
discussed  containment  calculations  . 
performed.  The  licensee  stated  that, 
when  plant  changes  and  calculation 
assumptions  consistent  with  the  as  built 
plant  are  included  and  the  initial 
containment  pressure  is  limited  to  2.0 
psig,  the  calculated  peak  DBA  pressure 
is  less  than  55  psig,  the  containment 
design  pressure.  It  is  noted  that  plant 
Technical  Specifications  limit  the 
maximum  operating  pressure  in 
containment  to  3.0  psig.  As,suraing  an 
initial  containment  pressure  is  3.0  psig, 
the  Teclimcal  Specification  limit,  tiie 


UMI 


calculated  peak  design  pressure  would 
exceed  the  containment  design  pressure. 

As  required  by  10  CFR  Part  50, 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cpoled  Power  Reactors,"  the  Licensee 
has  tested  its  contairunent  based  upon 
peak  DBA  pressure,  Pa,  of  50  psig  as 
specified  in  plant  Technical 
Specifications.  The  last  containment 
leakage  test  conducted  at  this  pressure 
was  in  October  1988.  This  value  of  Pa 
(i.e.,  50  psig)  is  not  consistent  with 
plant  changes  and  calculational  j^ 

assumptions  reflective  of  the  as  built 
plant  as  discussed  above. 

rv 

As  a  result  of  technical  concerns 
discussed  above,  questions  remain  as  to 
whether  operation  of  Maine  Yankee  at  a 
power  level  of  2700  MWt  and  3  psig 
containment  pressure  meets  NRC 
requirements  for  ECCS  and  containment 
design.  Thus,  this  Order  and  Demand 
for  Information  address  actions 
necessary  to  ensure  safe  operation  of  the 
Maine  Yankee  Nuclear  Power  Plant 
pending  completion  of  the  NRC  staffs 
evaluation  of  the  allegations,  including 
the  allegations  of  wrongdoing,  and 
information  necessary  to  complete  the 
staffs  evaluation. 

Based  upon  a  meeting  held  with  the 
Licensee  on  December  18, 1995,  and  the 
NRC  staffs  assessment  team  review,  the 
NRC  has  determined  that  computer  code 
RELAP5YA,  which  was  proposed  for 
use  by  Maine  Yankee  for  Cycle  15 
SBLOCA  analyses  to  demonstrate,  in 
part,  compliance  with  the  ECCS 
requirements  specified  at  10  CFR 
Section  50.46,  has  not  been  applied  in 
a  manner  conforming  to  the 
requirements  of  10  CFR  Part  50, 
Appendix  K,  "ECCS  Evaluation  Model," 
nor  has  it  been  applied  in  a  manner 
conforming  to  the  conditions  specified 
in  the  staffs  Safety  Evaluation  dated 
January  30, 1989  (SE).  as  necessary  for 
NRC  acceptance  of  the  use  of 
RELAP5YA  for  SBLOCA  analyses  for 
Maine  Yankee.  Specifically,  the 
Licensee  has  not  demonstrated  that  the 
code  will  reliably  calculate  the  peak 
cladding  temperature  for  all  break  sizes 
in  the  small-break  LOCA  spectrum  for 
Maine  Yankee,  nor  has  the  Licensee 
submitted  the  justification  for  the  code 
options  selected,  in  accordance  with 
Condition  7  of  the  staffs  SE,  nor  has  the 
Licensee  submitted  other  justifications 
and  sensitivity  studies  to  satisfy 
Conditions  4,  8,  9,  and  12  of  the  January 
30, 1989,  SE.  Because  the  Licensee  did 
not  satisfy  the  conditions  specified  in 
the  NRC's  approval,  the  plant-specific 
application  of  RELAP5YA,  is  not 
acceptable  at  Maine  Yankee  for 


SBLOCA.  Therefore,  the  SBLOCA 
portion  of  the  emergency  core  cooling 
analyses  performed  by  Maine  Yankee 
for  Cycle  15  does  not  conform  with  the 
requirement  of  10  CFR  Section  50.46. 
For  the  same  reasons,  the  staff  also 
concludes,  that  TMI  Action  Plan  Items 
II.K.3.30,  II.K.3.31,  and  II.K.3.5  are 
likewise  not  satisfied. 

Accordingly,  the  staff  considers 
operation  of  Maine  Yankee  at  2700  MWt 
unacceptable. 

The  staff  does,  however,  consider 
operation  of  Maine  Yankee  at  2440 
MWt,  using  core  operating  limit 
parameters  based  upon  analyses 
performed  for  operation  at  2700  MWt 
acceptable  because: 

1.  The  operating  limits  in  Revision  1 
to  the  Core  Operating  Limits  Report 
(COLR)  submitted  December  1. 1995,  are 
restricted  by  non-LOCA  transient 
analyses  and  large-break  LOCA  analyses 
which  have  been  performed  using  NRC- 
approved  methods  and  assuming  power 
levels  up  to  2700  MWt.  The  power  level 
of  2440  MWt  is  within  this  range. 

2.  The  relatively  low  small-break 
LOCA  peak  cladding  temperature  (PCT), 
explicitly  calculated  with  NRC- 
approved  SBLOCA  methods  in  previous 
cycles  at  power  levels  greater  than  2440 
MWt,  met  the  requirements  of  10  CFR 
Section  50.46  with  substantial  margin 
(e.g..  Cycle  4  calculated  PCT  of  1348°  F 
is  substantially  less  than  the  2200°  F 
required  limit  at  a  power  level  of  2630 
MWt).  The  power  reduction  to  2440 
MWt  provides  additional  margin  to 
account  for  SBLOCA  modeling 
uncertainties  such  as  those  identified  in 
NUREG-0737. 

3.  Review  of  the  analysis  performed 
for  other  CE  and  Westinghouse  plants 
related  to  NUREG-0737  Item  n.K.3.5 
have  demonstrated  that  manual  tripping 
of  the  RCPs  meets  the  requirements  of 
10  CFR  Section  50.46.  Based  on  the 
similarity  of  the  initial  Maine  Yankee 
plant  response  to  a  SBLOCA  to  other  CE 
and  Westinghouse  plants,  the  staff 
concludes  that  the  manual  tripping  of 
the  RCPs  is  acceptable  for  Maine 
Yankee. 

Therefore,  since  operating  limits  have 
been  developed  for  power  levels  up  to 
2700  MWt  based  upon  limiting  events 
that  have  been  analyzed  using  approved 
methods,  and  a  power  reduction  margin 
is  being  imposed  to  account  for 
SBLOCA  modeling  uncertainties,  the 
staff  finds  that  Maine  Yankee  operation 
at  2440  MWt  does  not  pose  an  undue 
health  or  safety  risk  to  the  public. 

The  staff  has  reviewed  the  results  of 
containment  peak  accident  pressure 
analysis  performed  by  the  Licensee  for 
a  licensed  thermal  power  level  of  2700 
MWt,  with  initial  containment  pressure 


limited  to  2  psig.  The  calculated 
pressure  is  54.8  psig,  and  is  within  the 
containment  design  pressure  of  55  psig. 
The  54.8  psig  value  was  generated  using 
sensitivity  analysis  in  conjunction  with 
the  original  licensing  basis  results.  The 
sensitivity  studies  were  performed  by 
YAEC  using  a  CE  mass  and  energy 
analysis  and  the  CONTEMPT  computer 
program.  All  known,  relevant  changes  to 
the  facility  (e.g..  spray  system  changes, 
power  uprates,  and  containment 
maximum  temperature  increase)  were 
considered,  in  addition  to  certain  effects 
not  encompassed  in  the  original 
analyses  (e.g.,  reactor  coolant  system 
(RCS)  thermal  expansion,  use  of  lower 
bound  containment  volume  assumption, 
and  increased  containment  operating 
pressure  of  2  psig). 

The  staff  further  notes  that  there  is 
substantial  margin  beyond  containment 
design  pressure.  Specifically, 
containment  was  successfully  tested  to 
a  pressure  of  63  psig  upon  completion 
of  construction  and  a  finite  element 
analysis  performed  by  Sandia 
Laboratories  for  the  staff  calculated  a 
lower  bound  on  the  ultimate  strength  of 
the  Maine  Yankee  containment  of  96 

"nie  Licensee  recently  performed 
calculations  of  the  leakage  expected  at 
the  maximum  containment  internal 
pressure  (Pa)  for  a  DBA  of  54.8  psig. 
Extrapolating  from  previous  Appendix  J 
testing  to  this  revised  Pa,  the  Licensee 
confirmed  that  the  revised  leakage  was 
within  the  required  acceptance  criteria 
for  Type  A  tests  as  specified  in  10  CFR 
Part  50  Appendix  J. 

The  statt  concludes  that  operation 
with  initial  containment  pressure 
Hmited  to  2.0  psig  and  power  limited  to 
2440  MWt  does  not  pose  an  undue 
health  or  safety  risk  to  the  public. 

V 

On  Monday,  December  18, 1995,  a 
transcribed  public  meeting  was  held  at 
NRC  Headquarters,  Rockville,  MD,  to 
discuss  with  the  Licensee  the  findings 
of  the  review  and  evaluation  team  and 
to  seek  any  additional  information  the 
Licensee  or  its  agent,  YAEC,  could 
provide.  In  concluding  the  meeting,  the 
NRC  advised  the  Licensee  that  the  NRC 
had  concerns  regarding  the  adequacy  of 
proprietary  computer  code  RELAP5YA, 
applied  by  the  Licensee  for  Cycle  15 
SBLOCA  analysis,  and  that  this  analysis 
is  not  adequate  for  demonstrating 
compliance  with  10  CFR  Section  50.46. 
"Acceptance  Criteria  for  Emergency 
Core  Cooling  Systems  for  Light  Water 
Nuclear  Power  Reactors."  and  NUREG- 
0737,  "Clarification  of  TMI  Action  Plan 
Requirements,"  Items  n.K.3.30  and 
n.K.3.31.  This  determination  led  the 
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staff  to  conclude  that  operation  at  2700 
MWt  was  not  supported,  and  that  the 
Licensee  should  evaluate  operation  at 
the  2440  MWt  level  established  in  the 
original  license  issued  on  September  15, 
1972.  The  staff  indicated  that  operation 
at  a  lower  power  level  could  be  found 
acceptable  if  operation  is  based  upon 
methods  previously  found  acceptable  by 
the  staff,  and  not  dependent  on 
RELAP5YA  for  SBLOCA  analysis. 
Further,  the  NRC  advised  the  Licensee 
that  the  NRC  would  identify  terms  and 
conditions  under  which  the  Licensee 
could  propose  resumption  of  power 
operation  of  its  facihty. 

On  Tuesday,  December  19,  1995,  the 
Licensee  informed  the  NRC  staff  that 
they  intended  to  use  RELAP5YA  to 
analyze  transients  not  associated  with 
core  operating  limits.  In  a  December  20, 
1995.  telephone  call  the  NRC  advised 
the  Licensee  that,  based  on  this  broader 
use  of  RELAP5  YA,  the  NRC  would 
require  additional  time  to  determine  its 
further  actions.  In  addition,  the  Licensee 
committed  to  not  restart  the  facility 
until  NRC  had  completed  its  review  of 
new  information  regarding  the  use  of 
RELAP5YA  and  containment  pressure 
limits.  A  letter  summarizing  events  of 
the  week  of  December  18,  1995,  was 
sent  to  the  Licensee  on  December  21, 
1995. 

By  letter  dated  December  22,  1995, 
the  Licensee  committed  to:  (1)  limit 
thermal  power  output  of  the  plant  at  or 
below  2440  MWt  until  a  SBLOCA 
analysis  specific  to  the  Maine  Yankee 
plant  has  been  submitted  to  the  NRC 
and  written  approval  from  the  NRC  staff 
for  operation  at  a  higher  power  has  been 
received,  (2)  develop  and  document  the 
justification  for  the  use  of  Cycle  15 
operating  limits  using  methods 
approved  for  Maine  Yankee  without 
reliance  on  the  RELAP5YA  computer 
code  prior  to  achieving  initial  criticality 
for  Cycle  15  operation.  (3)  limit  the 
maximum  internal  containment 
operating  pressure  to  2  psig  prior  to 
Cycle  15  initial  criticahty.  and  (4) 
conduct  a  thorough  review  in  order  to 
identify  any  other  applications  where 
RELAP5YA  would  be  relied  on  for  Cycle 
15  operation. 

VI 

I  find  that  implementation  of  the 
Licensee's  commitments  to  limit  power 
to  2440  MWt  and  initial  containment 
pressure  to  2  psig  as  set  forth  in  the 
Licensee's  letter  of  December  22,  1995, 
is  acceptable  and  necessary,  and  that 
with  implementation  of  these 
commitments,  the  public  health  and 
safety  are  reasonably  assured.  In  view  of 
the  foregoing,  I  have  determined  that 
public  health  and  safety  require  that 


sucn  cuinmitments  be  confirmed  by  this 
Order  and  Demand.  The  Licensee  has 
agreed  to  this  action.  Pursuant  to  10 
CFR  2.202, 1  have  also  determined, 
based  on  the  Licensee's  commitment 
and  on  the  significance  of  the  concerns 
regarding  the  adequacy  of  the  Licensee's 
small-break  LOCA  and  containment 
analyses  supporting  operations 
described  above,  that  the  public  health 
and  safety  require  that  this  Order  be 
immediately  effective. 

VII 

Accordingly,  pursuant  to  sections 
103,  161b,  161i,  161o,  182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  It  is  hereby  ordered,  effective 
immediately,  that: 

1.  Authority  to  operate  Maine  Yankee 
at  2700  MWt  maximum  power  is 
suspended  and  Maine  Yankee  shall 
limit  power  to  2440  MWt,  until  the  NRC 
has  reviewed  and  approved  the 
SBLOCA  analysis  described  in  Section 
IX,  item  5,  below, 

2.  Authority  to  operate  Maine  Yankee 
at  maximum  internal  containment 
pressure  at  3  psig  is  suspended  and 
Maine  Yankee  shall  limit  containment 
pressure  to  2  psig,  until  the  NRC  has 
reviewed  and  approved  the  DBA 
analysis  of  containment  pressure 
response  required  by  Section  LX,  item  6, 
below. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  may  relax  or 
rescind,  in  writing,  any  provisions  of 
this  Confirmatory  Order  upon  a  showing 
by  the  Licensee  of  good  cause. 

vni 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  of  the 
hearing  request  shall  also  be  sent  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 


of  Prussia,  PA  19406-1415,  and  to  the 
Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his/ 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2, 714(d), 

If  the  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  any 
person  other  than  the  Licensee 
adversely  affected  by  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  VII  above  shall  be  final  20  days 
firom  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  VII  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 


IX 

Additionally,  further  information  is 
needed  to  determine  whether  the 
Commission  can  continue  to  have 
reasonable  assurance  that  the  Licensee 
is  conducting  its  activities  in 
accordance  with  the  Commission's 
requirements. 

Accordingly,  pursuant  to  sections 
161c,  161o,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  50.54(f),  in  order  for 
the  Commission  to  determine  whether 
your  license  should  be  modified, 
suspended  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  you  are  required  to 
submit  to  the  Director.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  the  following  information,  in 
writing  and  under  oath  or  affirmation, 
in  the  form  and  according  to  the 
schedule  indicated  below: 
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1.  A  description  of  evaluations  that 
have  been  completed  that  provide 
justification  for  the  use  of  Cycle  15 
operating  limits,  as  established  in  the 
Cycle  15  Core  Operating  Limits  Report, 
using  methods  approved  for  Maine 
Yankee  and  without  reliance  on  the 
RELAP5YA  computer  code  for  SBLOCA 
analysis  and  assuming  a  reactor  thermal 
rating  of  2440  MWt.  Details  related  to 
analyses  performed,  significant 
assumptions,  and  conclusions  drawn 
shall  be  provided; 

2.  A  description  of  all  other 
applications  where  RELAP5YA  is  relied 
on  for  Cycle  15  operation  identifying  the 
details  of  the  application,  and 
conclusions  drawn  with  respect  to  any 
facility  modifications  or  procedure 
changes.  For  each  application, 
document  the  determination  that 
operability,  as  defined  in  Maine  Yankee 
Technical  Specifications,  of  affected 
structures,  systems  and  components  is 
maintained.  For  plant  procedures 
required  by  Maine  Yankee  Technical 
Specifications  that  rely  on  RELAP5YA 
analysis  for  operator  action,  document 
the  determination"  as  to  why  the  affected 
operator  action  continues  to  be 
appropriate  or,  if  necessary,  evaluate  the 
affected  procedures  in  accordance  with 
10  CFR  Section  50.59  and  provide  a 
siunmary  of  that  evaluation.  If  any 
procedures  are  changed,  confirm  that 
appropriate  training  has  been  provided; 

3.  A  description  of  measures  taken  to 
limit  reactor  operation  to  a  maximum 
thermal  power  of  2440  MWt  (90.37%  of 
2700  MWt); 

4.  A  description  of  measures  taken  to 
limit  containment  internal  operating 
pressure  to  a  maximum  of  2  psig; 

5.  A  SBLOCA  analysis  that  is  specific 
to  Maine  Yankee  for  operation  at  power 
levels  up  to  2700  MWt.  The  analysis 
must  meet  the  requirements  of  10  CFR 
Section  50.46,  "Acceptance  criteria  for 
emergency  core  cooling  systems  for  light 
water  nuclear  power  reactors,"  and 
NUREG-0737,  "Clarification  of  TMI 
Action  Plan  Requirements,"  Items 
n.K.3.30  and  31,  "SBLOCA  Methods" 
and  "Plant-specific  Analysis," 
respectively,  and  NUREG-0737,  Item 
II,K.3.5,  "Automatic  Trip  of  Reactor 
Coolant  Pumps  During  LOCA;" 

6.  An  integrated  containment 
analysis,  accounting  for  relevant 
changes  to  the  facility  (e.g.,  spray 
system  changes,  power  uprates,  and 
containment  maximum  temperature  and 
pressure  changes),  during  a  DBA  that 
demonstrates  the  maximum  calculated 
DBA  containment  pressure  meets  the 
design  basis  pressure  for  Maine  Yankee 
(55  psig).  Assumptions  used  for  these 
analyses  that  are  different  from  those 
specified  in  NUREG-0800.  the  NRC 


Standard  Review  Plan,  Section 
6, 2, 1,1, A,  shall  be  described. 

Information  required  by  items  1,  2,  3, 
and  4,  above,  shall  be  documented  and 
submitted  to  the  NRC  prior  to  criticality. 
Detailed  files  and  supporting  computer 
analyses  shall  be  available  on  site  or  at 
the  corporate  office. 

A  schedule  for  producing  the 
information  required  by  items  5  and  6 
above,  shall  be  provided  to  the  NRC 
within  30  days  of  the  date  of  the 
Demand  for  Information. 

Copies  of  the  response  regarding 
items  1,  2,  3,  and  4,  and  the  schedule 
for  producing  the  information  required 
by  items  5  and  6,  shall  also  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406-1415. 

After  reviewing  your  response,  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  regulatory 
requirements. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 
Director.  Off  ice  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  96-348  Filed  1-9-96;  8:45  ami 
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SECURITIES  AND  EXCnANuE 
COMMISSION 

Request  For  Public  Comment 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension: 
Rule  236,  SEC  File  No.  270-118,  OMB 

Control  No.  3235-0095 
Reg.  B.  SEC  File  No.  270-102,  OMB 

Control  No,  3235-0093 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summaries  of  collections  for 
public  comment. 

Rule  236,  a  rule  promulgated 
pursuant  to  the  Securities  Act  of  1933 
("Securities  Act"),  that  requires  issuers 
wishing  to  rely  upon  an  exemption  from 
registration  from  the  Securities  Act  for 
the  issuance  of  fractional  shares,  scrip 
certificates  or  order  forms,  in 
connection  with  a  stock  dividend,  stock 


split,  reverse  stock  split,  conversion, 
merger  or  similar  transaction,  to  furnish 
specified  information  to  the 
Commission  in  writing  at  least  ten  days 
prior  to  the  offering.  The  information  is 
needed  to  provide  notice  that  an  issuer 
is  relying  on  the  exemption.  An 
estimated  ten  submissions  are  made 
pursuant  to  Rule  236  annually,  resulting 
in  an  estimated  annual  total  burden  of 
15  hours. 

Regulation  B  provides  exemptions 
from  the  Securities  Act  relating  to 
fractional  undivided  interests  in  oil  or 
gas  rights.  Persons  offering  securities 
under  this  exemption,  as  conditions  to 
the  exemption,  are  still  required  to  file 
basic  prescribed  documents  with  the 
Commission  containing  certain  material 
information  and  to  provide  prospective 
investors  with  this  information  with 
respect  to  such  securities.  A  report  on 
Form  1-G  must  be  filed  with  the 
Commission  on  or  before  the  15th  day 
after  the  expiration  of  each  effective 
offering  sheet  pursuant  to  Regulation  B, 
or  the  termination  of  sales,  whichever 
comes  first.  Not  later  than  three 
calendar  months  after  the  termination  of 
the  offering,  the  offeror  must  file  with 
the  Commission  and  send  to  purchasers 
of  interests  a  report  on  Form  3-G.  An 
estimated  5  submissions  are  made 
pursuant  to  Regulation  B  annually, 
resulting  in  an  estimated  total  annual 
reporting  burden  of  205  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW.. 
Washington.  DC  20549. 

Dated:  January  2. 1996. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-362  Filed  1-9-96:  8:45  ami 

BILLING  CODE  801 0-01 -M 


•40 


'iiH 


Register  /  Vol.  61,  No.  7  /  Wednesday,  January  10,  1996  /  Notices 


Federal  Register  /  Vol.  61.  No.  7    '  Wednesday,  January  10.  1996  /  Notices 


"41 


:Ret«a««  Mo  iA^i66^j    ci|«  ho.  S7-3-061 
EDGAR  Request  For  mrormation 

AGENCY;  C)ct..wiUes  and  Exchange 

Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  publishing  alternative 
system  architectures  for  possible  use  in 
preparing  a  Request  for  Proposals  which 
will  be  used  to  recompete  the  contract 
for  its  electronic  filing  system  known  as 
EDGAR.  Comments  and  information 
received  will  assist  the  agency  and  the 
Congress  in  making  decisions  as  to  how 
EDGAR  filings  will  be  structured, 
presented,  formatted,  filed,  processed 
and  disseminated.  Information  received 
will  also  be  used  to  make 
determinations  as  to  whether  certain 
portions  of  the  EDGAR  system  can  or 
should  be  privatized. 
DATES:  Comments  should  be  received  on 
or  before  January  22,  1996. 
AOOflESSes:  Comments  should  be 
suDnutted  to  Jonathan  G.  Katz. 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments 
should  refer  to  File  No.  S7-3-96.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bartell  or  David  Copenhafer, 
Office  of  Information  Technology, 
Seoirities  and  Exchange  Commission  at 
(202)  942-8800. 

SUPPtf  MENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(SEC)  is  publishing  this  second  Request 
for  Information  (RFI)  from  companies 
and  individuals  with  experience, 
capabilities  or  interests  relating  to  the 
SEC's  electronic  filing  system  known  as 
EDGAR.  The- need  for  this  second  RFI 
arises  from  SEC  wishes  to  supplement 
the  thoughtful  and  helpful  comments 
received  in  response  to  the  first  request, 
and  as  a  result  of  recent  SEC  discussions 
held  internally,  with  industry  and 
academic  experts,  and  with  the 
Congress. 

This  request  solicits  comment  on 
several  potential  EDGAR  system 
architectures,  the  characteristics  of 
which  are  described  below.  Comment  is 
solicited  not  just  from  a  technical  pwint 
of  view,  or  from  the  perspective  of 
potential  bidders,  but  also  from  filers 
and  the  many  users  of  SEC  disclosure 
information  as  well.  Comment  on  the 
legal  and  commercial  implications  of 
earJi  architecture  are  also  sought. 

Respondents  should  note  that  their 
comments  will  be  considered  public 


information  by  the  SEC,  and  that  the 
SEC  will  not  be  able  to  honor  any 
requests  for  comments  to  be  kept 
confidential. 

This  notice,  as  published,  cannot 
accommodate  drawings  of  the 
architectures  being  considered. 
Respondents  who  wish  to  make 
reference  to  the  SEC's  diagrams 
depicting  the  interrelationships  among 
the  various  elements  of  the  system  can 
secure  copies  from  the  SEC's  World 
Wide  Web  site  (http://www.sec.gov)  or 
by  requesting  them  at  the  address 
shown  at  the  beginning  of  this  notice. 

Brief  descriptions  oi  each  principal 
model  the  SEC  has  under  consideration 
are  provided  below.  The  order  of 
presentation  is  not  intended  to  convey 
any  preference  for  one  approach  over 
another.  All  models  also  asstmfie  the 
SEC  will  retain  its  Internet  site  and 
continue  to  offer  the  current  level  of 
EDGAR  document  dissemination  service 
(one  day  delay  and  FTP  bulk  download 
capability). 

I.  Evolve  the  Current  Model 

A.  All  filings  come  to  the  SEC  for 
receipt  and  acceptance. 

B.  Filings  are  disseminated,  as 
received,  through  a  single,  high  volume, 
high  speed,  high  reliability,  commercial 
point  of  distribution. 

C.  The  Commission  requests  comment 
on  three  possible  dissemination  pricing 
structures: 

(1)  Subscriber  pricing  based  upon  the 
cost  and  agreed-upon  rate  of  return  of  a 
privatized,  single  point  of  dissemination 
similar  to  the  approach  used  currently. 

(2)  Alternatively,  the  SEC  could  ask 
for  and  accept  a  bid  from  a  vendor 
offering  the  lowest  cost  to  subscribers 
based  upon  a  bid.  fixed  schedule  of 
prices.  Comment  is  sought  on  the 
appropriate  duration  of  such  a  contract 
{e.e..  1.2.  or  3  years). 

(3)  As  a  third  alternative  vdthin  this 
Model  I.  the  SEC  could  bring  the  first 
tier  disseminator  "in  house"  and  have 
the  cost  paid  by  the  SEC.  The  SEC 
would  establish  the  price  of  each  of  the 
services  offered  to  the  second  tier  and 
would  apply  revenues  to  offset  a  variety 
of  system  costs  (assuming  the 
establishment  of  a  suitable  mechanism 
to  permit  the  agency  to  retain  such 
revenues). 

D.  Document  structure  would  evolve 
ftt)m  the  current  ASCII-SGML  structure. 
The  first  addition  would  be  to  permit 
attached,  standardized,  image  files  of  a 
specified  maximum  size.  Later  changes 
would  move  toward  a  richer  text  format 
which  would  not  impose  any  undue 
burdens  on  the  filer,  the  SEC.  or  the 
dissemination  and  public  viewing 
structures.  This  richer  text  probably 


would  be  achieved  through  the  addition 
of  certain,  allowable  HTML  commands 
or  possibly  through  conversion  to  PDF 
format.  The  SEC  might  limit  by  rule  the 
type  of  information  that  would  be 
permitted  to  be  filed  inside  an  image 
file.  Issuers  also  would  be  free  to 
enhance  the  electronic  information  they 
distribute  to  shareholders  and  investors. 
E.  Contracting  would  be  done  through 
separate  contracts  for:  (1)  Receipt  and 
Acceptance,  and  (2)  Dissemination. 

The  fundamental  advantages  of  this 
Model  I  and  its  variants  are:  (1)  It 
preserves  the  existing  financial 
investment  in  SEC  systems;  (2)  it  allows 
for  needed  (albeit  slow,  evolutionary) 
changes  for  solving  the  image  and 
document  format  concerns;  and  (3)  it 
minimizes  "end  to  end"  costs  of  the 
system  (i.e.,  for  all  parties)  in  the  short 
term,  in  that  it  does  not  require  any 
significant  new  investment  on  the  part 
of  filers,  the  SEC,  disseminators  or 
docimient  users.  Long  term  cost-benefits 
of  this  option  are  not  clear. 

The  disadvantages  of  Model  I  are:  (1) 
Filers  are  still  faced  with  the  cost  and 
difficulty  of  having  to  convert  their 
documents  to  ASCII;  (2)  ASCII  is 
retained  throughout  the  system,  and 
information  users  are  denied  (for  the 
immediate  future)  a  more  attractive  " 
document;  and  (3)  financing  alternative 
3  would  require  the  SEC  to  invest  in  the 
design,  construction  and  operation  of 
the  first  tier  dissemination  capability. 

II.  Multiple  Dissonination  Points  Model 

A.  Receipt  and  Acceptance  would 
remain  as  described  in  Model  I  above. 

B.  The  approach  to  dissemination 
would  be  modified  such  that  the  SEC 
would  disseminate  EDGAR  data  to 
possibly  three,  high  speed,  high  volume, 
high  reliability,  commercial  distribution 
points  instead  of  one.  These 
disseminators  would  sell  Level  I  and 
Level  n  services  to  large  end  users  and 
resellers. 

C.  The  disseminators  would  be 
selected  through  a  bid  process. 

D.  Each  disseminator  would  have  a 
separate  contract,  and  would  pay  the 
SEC  either  an  agreed-upon  fixed  fee  or 
possibly  a  percentage  of  revenues 
derived  fttjm  the  sale  of  EDGAR  data. 

One  advantage  of  Model  11  beyond 
those  stated  for  Model  I  is  that  the 
dissemination  process  may  be  improved 
as  a  result  of  competition  among 
multiple  depositories/ disseminators.  Its 
disadvantage  is  that  the  SEC  might  be 
required  to  slightly  enhance  its  current 
dissemination  capabilities  to  handle 
three  recipients  instead  of  one. 


UMI 


III.  Single  Depositor?  Filing  and 
Uisseminatiun  Point  Model 

A.  Filers  would  have  a  choice  of  filing 
directly,  at  no  cost  other  than  existing 
filing  fees,  with  the  SEC  in  ASCII,  or 
through  an  approved  depository  which 
would  accept  documents  in  a  number  of 
native  word  processing  formats  for 
which  a  fee  could  be  charged. 

B.  The  depository  would  convert  the 
documents  it  receives  to  ASCII  for 
official  transmission  to  the  SEC. 

C.  The  SEC  would  provide  the 
depository  with  a  copy  of  every  ASCII 
file  received  directly  from  a  registered 
entity. 

D.  (1)  Within  one  variant  of  Model  III, 
the  SEC  would  provide  an  acceptance 
message  to  the  depository  service  upon 
SEC  acceptance  of  a  filing  in  order  to  let 
the  service  know  the  document  was 
available  for  dissemination.  (2)  Within  a 
second  variant,  the  depository  would 
assume  the  responsibility  for  official 
acceptance,  in  which  case,  no 
acceptance  message  would  be  necessary. 

E.  The  depository  would  be 
responsible  for  all  dissemination 
outside  of  the  SEC's  Internet  offering 
and  would  recover  the  cost  of  its 
document  conversions  and 
dissemination  services  through 
dissemination  fees  and  fees  to  filers. 

F.  One  criterion  used  to  select  the 
single  depository  would  be  the  duration 
of  ^e  contract.  By  keeping  the  contract 
duration  short,  the  depository  would 
remain  under  competitive  pressure  to 
keep  prices  low  and  to  remain 
innovative. 

Advantages  of  Model  III  are:  (1)  It 
offers  filers  a  new,  and  possibly  lower 
cost,  option  for  having  filings  converted 
to  ASCII;  (2)  having  an  approved, 
commercial  entity  involved  in 
document  conversion  to  ASCII  might 
stimulate  efforts  to  improve  ASCII 
conversions  generally;  (3)  it  achieves  an 
efficiency  in  the  dissemination  structure 
in  that  the  point  of  document  receipt  is 
also  the  first  point  of  commercial 
dissemination  for  all  documents  except 
those  received  directly  from  filers  by  the 
SEC;  (4)  adopting  a  privatized 
depository  structure  would  enable  the 
SEC  to  respond  more  quickly  and 
effectively  to  changes  in  technology 
beneficial  to  the  filers  in  meeting  their 
document  preparation  and  submission 
needs;  and  (5)  a  final  advantage  may  lie 
with  the  fact  that  the  depository  could 
supplement  the  standard  .\SCli 
dissemination  stream  with  native  word 
processing  documents. 

Disadvantages  of  this  Model  III  are 
that:  (1)  It  requires  an  investment  to 
construct  a  new  (somewhat  duplicative) 
system  "front  end"  to  serve  as  the 


receipt  point  for  the  thousands  of 
EDC;aR  filers.  (The  SEC  might 
experience  some  cost  savings  to  the 
extent  it  could  reduce  the  size  of  its  own 
front  end  requirements — although  it 
would  still  have  to  receive  and  accept 
every  filing.)  (2)  During  the  contract 
period,  there  would  be  no  competition 
within  this  structure.  This  would  be 
mitigated  by  keeping  the  contract  period 
as  short  as  possible. 

IV.  Multiple  Depositories  Model 

A.  All  aspects  of  this  model  are  as 
described  above  in  Model  III,  with  the 
exception  that  there  would  be  multiple 
depositories  which  would  compete  for 
document  conversion  and 
dissemination  business. 

B.  The  SEC  would  provide  copies  of 
the  ASCII  files  it  receives  directly  from 
registrants  to  each  of  the  depositories  for 
their  use  in  providing  dissemination 
services. 

C.  The  multiple  depositories  would  be 
directed  to  create  an  acceptable 
dissemination  strategy.  This  could 
possibly  be  achieved  by  having  the 
depositories  create  a  single,  physical 
database  for  dissemination  purposes. 
Alternatively,  they  could  each 
disseminate  their  separate  inventories 
through  a  single  point  of 
interconnection  which  would  serve  the 
wholesale  subscriber  community,  but 
would  not  maintain  a  separate 
dissemination  database.  Comment  is 
sought  on  these  and  other  approaches. 

The  primary  advantages  ofModel  IV, 
in  addition  to  those  stated  for  Model  III, 
are:  (1)  It  creates  competition  among  the 
depositories  to  the  extent  that 
depositories,  under  certain 
circumstances,  would  be  willing  to  pay 
issuers  to  file  with  them;  and  (2)  the 
filing  community  would  have  not  only 
a  new  document  conversion  alternative, 
it  would  also  benefit  from  the 
competition  which  will  take  place 
among  the  depositories  for  possible 
value-added  services  unrelated  to  SEC 
filing. 

The  disadvantage  is  the  dissemination 
structure  is  complicated  by  the  fact  that 
documents  are  held  by  several 
recipients. 

Respondents  are  asked  to  examine  all 
aspects  of  each  model  and  any  internal 
variants  and  provide  the  SEC  with  their 
views  of  the  perceived  "advantages" 
and  'disadvantages"  stated  for  each 
model.  The  Commission  requests 
comment  on  whether  it  should  provide 
EDG.AR  filings  on  a  real-time  basis  or 
continue  its  current  dissemination 
activities  on  a  day-delayed  basis. 
Comment  should  address  policy  and 
technical  issues.  Should  the  operators  of 
the  depositories  described  in  Models  III 


and  IV  be  required  to  offer  at  no  charge 
via  the  Internet  the  raw  filings  they 
receive  for  conversion?  Issues  of 
liability  with  respect  to  document 
conversions  are  another  area  where 
respondents  are  asked  to  focus  their 
comments.  Rating  each  model  from  1 
through  5,  with  5  signifying  the  highest 
rating,  would  also  assist  the  agency  in 
its  deliberations.  Finally,  the  SEC  again 
asks  for  alternatives  to  ASCII  which:  (1) 
Facilitate  filer  document  preparation 
and  submission;  (2)  assist  the  SEC  with 
storing  and  word  searching  filings;  and 
(3)  are  easily  handled  and  displayed  by 
the  dissemination  and  document 
viewing  communities. 

Comments  should  be  received  by  the 
SEC  by  January  22,  1996.  All  responses 
will  be  reviewed,  and  the  submitter  will 
be  added  to  the  bidders'  list.  Comments 
will  be  placed  in  the  SEC's  Public 
Reference  Room  at  the  SEC  headquarters 
building  located  at  450  5th  Street.  NW. 
in  Washington,  DC.  No  telephone 
inquiries  will  be  accepted.  In  addition 
to  the  mailing  address  provided  above, 
the  SEC  will  accept  electronic 
comments  directed  via  Internet  e-mail 
to:  webtech@sec.gov. 

Dated:  )anuary  5, 1996. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  96-370  Filed  1-9-96;  8:45  am) 
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No.  913;  File  No.  SR-OPRA-©5-61 

Options  Pnce  Reporting  Authority; 
Notice  of  F'ling  and  Immediate 
Effectiveness  ot  Amendment  to  the 
National  Market  System  Plan  of  the 
Options  Price  Reporting  Authority 

January  4,  1996. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  December  12, 1995,  the  Options 
Price  Reporting  Authority  ("OPRA") ' 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 


'  OPRA  is  aNational  Market  System  Plan 
approved  by  tiie  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  llAa3-2 
thereunder.  Securities  Exchange  Act  Release  No. 
17638  (Mar.  18.  1981). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  five  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX"):  the  Chicago  Board  Options  Exchange 
("CBOE"):  the  New  York  Stock  Exchange  ("NYSE"): 
the  Pacific  Stock  Exchange  ("PSE");  and  the 
Philadelphia  Stock  Exchange  ("PHLX"). 
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Quotation  Information  ("Plan")  to 
pennanently  approve  the  pilot  program 
providing  for  the  dissemination  of 
certain  impHed  volatility  quotations  on 
selected  foreign  currency  options 
("FCOs")  by  PHLX  through  selected 
vendors,  rather  than  through  the  OPRA 
system. 

OPRA  has  designated  this  proposal  as 
concerned  solely  with  the 
administration  of  the  Plan,  permitting  it 
to  become  effective  upon  filing  pursuant 
to  Rule  llAa3-2(c)(3)(ii)  under  the 
Exchange  Act.  The  Commission  is 
pubhshing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  amendment. 

T  TVscHption  and  Purpose  of  the 

\mf  riiirii"nt 

OPRA  requests  permanent  approval  of 
the  pilot  program  that  was  originally 
filed  on  May  15,  1992,^  providing  for 
the  dissemination  of  certain  implied 
volatility  quotations  in  FCOs  directly  by 
PHLX  through  selected  vendors,  rather 
than  through  the  OPRA  system.^  OPRA 
has  given  further  consideration  to  the 
need  for,  and  benefits  of,  implied 
volatility  information  pertaining  to 
foreign  currency  options,  and  has 
concluded  that  such  information  should 
continue  to  be  available  to  investors. 
Rather  than  modify  the  OPRA  system  to 
enable  volatility  quotations  to  be 
transmitted  directly,  OPRA  believes  it  is 
more  efficient  to  continue  to  permit 
PHLX  to  disseminate  this  information, 
especially  in  light  of  the  unbundling  of 
FCO  information.* 

The  purpose  of  the  pilot  program  has 
been  to  pwrmit  PHLX  to  accommodate 
those  institutional  investors  in  FCOs 
who  desire  to  receive  indications  of  the 
current  state  of  the  FCO  market 
expressed  in  implied  volatility 
quotations.  These  quotations  serve  only 
as  indicators  of  the  state  of  the  market; 
actual  trading  in  FCOs  continues  to  be 
conducted  through  bids  and  offers 
expressed  in  terms  of  the  prices  at 
which  options  may  be  bought  or  sold, 
and  such  bids  and  offers  continue  to  be 
disseminated  over  the  OPRA  system. 


'  Securities  Exchange  Act  Release  No.  30906  (July 
9,  1992).  57  FR  21546  (July  16.  1992).  The  pilot  has 
been  extended  three  limes  lubaequent  to  its  initial 
filing.  See  Securities  Exchange  Act  Release  Nos. 
32152  (April  15.  1993).  58  FR  21481  (April  21. 
1993):  32771  (August  19,  1993).  58  FR  44865 
(August  25.  1993):  34851  (October  18.  1994).  59  FR 
53689  (October  25.  1994). 

'An  "implied  volatility  quotation"  is  a  measure 
of  the  volatility  of  the  security  underlying  an  option 
derived  by  solving  a  standard  options  valuation 
formula  for  the  volatility  factor  at  an  assumed 
premium  level. 

'  See  Securities  Exchange  Act  Release  No.  35487 
(March  14,  1995).  60  FR  14984  (March  21.  1995). 


n.  Solkitatimi  of  Conunents 

Pursuant  to  Rule  llAa3-2(c){3).  the 
amendment  is  effective  upon  filing  with 
the  Commission.  The  Commission  may 
summarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest;  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets;  to  remove  impediments  to.  and 
perfect  the  mechanisms  of,  a  National 
Market  System;  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N,W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  file  number 
SR-OPRA-95-6  and  should  be 
submitted  by  January  26,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

M«i<garet  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  96-367  Filed  1-9-96,  8:45  am] 
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No.  34-36674;  File  No.  SR-GSCC- 


Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Fees  Charged 
for  Various  Services 

lanuary  3.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  act  of  1934 


>17CFR200.30-3(a)(29). 


("Act"),i  notice  is  hereby  given  that  on 
November  29, 1995,  the  Government 
Secxirities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  U,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
On  December  12.  1995,  GSCC  amended 
its  filing  to  clarify  certain  references  in 
the  rule  change.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Oi-ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Propost^d  Ru!p  !  hcinqe 

The  purpose  ol  me  proposed  rule 
change  is  modify  GSCC's  fee  schedule  to 
enable  GSCC  to  begin  charging  members 
for  GSCC  services  related  to  repurchase 
agreement  ("repo")  transactions. ^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  impose  fees  for  repo 
services  provided  on  and  after 
December  1,  1995.  On  May  12,  1995, 
GSCC  implemented  its  repo  comparison 
service,*  At  that  time,  GSCC  decided  not 
to  charge  for  the  comparison  of  repo 
transactions  until  a  sufficient  number  of 


'15  U.S.C  §  788(b)(1)  (1988). 

»  Letter  from  Jeffrey  F.  Ingber.  General  Counsel 
and  Secretary.  GSCC  to  Christine  SibiJle.  Division 
of  Market  Regulation.  Commission  (December  7, 
1995). 

^  The  fee  schedule  is  attached  as  Exhibit  A  to  File 
No.  SR-GSCC-95-06  and  is  available  for  review  in 
the  Public  Reference  Section  of  the  Commission. 

*The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC 

>  For  a  complete  description  of  the  repo 
comparison  service,  refer  to  Securities  Exchange 
Act  Release  No.  35557  (March  31.  1995),  60  FR 
17598  [File  No.  SR-GSCC-94-lOl  (order  approving 
proposed  rule  change  relating  to  implementing  a 
comparison  service  for  repo  transactions  involving 
government  securities  as  the  underlying 
instrument). 


UMI 


GSCC  members  were  participating  in 
the  repo  comparison  process  so  as  to 
provide  an  economic  benefit  to  those 
members.  At  this  time,  forty-six 
members  are  participating  in  the  repo 
comparison  process.  Currently,  each  day 
GSCC  compares  an  average  of  2,317 
repo  transactions  with  a  value  of 
approximately  $79.3  billion  and  has 
achieved  an  overall  comparison  rate  of 
93.07  percent. 

In  view  of  this,  GSCC's  Board  of 
Directors  has  determined  that  it  is 
appropriate  to  begin  to  charge  for  the 
repo  comparison  service.  GSCC 
proposes  to  establish  a  50t  per  side 
transaction  fee  for  the  comparison  of  a 
repo  transaction.^  The  fee  is  for  the 
comparison  of  the  entire  repo 
transaction  [i.e..  both  the  start  and  close 
legs).  Similarly  to  buy/sell  transactions, 
GSCC  will  impose  a  25t  fee  to  process 
a  request  to  modify  or  cancel  a 
comparison  input  relating  to  a  repo 
transaction. 

On  November  17,  1995,  GSCC 
implemented  the  first  phase  of  its 
planned  repo  netting  services,  which 
provides  netting,  settlement,  and 
guarantee  of  settlement  services  for  the 
non-same-day  settling  aspects  of 
overnight  and  term  repos.'  Therefore, 
another  purpose  of  this  filing  is  to 
establish  a  $1,00  per  side  fee  for  the 
netting  of  a  start  of  close  leg  of  a  repo 
transaction  by  GSCC.  This  fee  is  the 
same  as  the  fee  for  the  netting  of  a  side 
of  a  buy/ sell  transaction. 

GSCC  will  incur  administrative  and 
operational  expenses  in  the  course  of 
maintaining  forward  settling  repos  on 
its  records  and  in  providing  risk 
management  services  for  such  repos, 
including  daily  mark-to-market. 
Therefore,  this  proposed  rule  change 
establishes  a  fee  of  2t  per  calendar  day 
for  each  start  leg  and  close  leg  that  has 
been  compared  and  netted  but  has  not 
yet  settled.* 

In  order  to  ensure  that  coupon 
payments  related  to  the  collateral 
underlying  the  repo  are  collected  by  the 


•The  50*  fee  is  for  computer-to-computer  input 
and  output.  If  a  member  uses  input  or  output  other 
than  computer-to-computer  [i.e..  magnetic  tape 
input  or  output  or  paper  output)  the  fee  rises  to 
$1.00  to  $1.50,  which  is  comparable  to  the  fees  for 
buy /sell  transactions. 

'  For  a  complete  description  of  these  netting 
services,  refer  to  Securities  Exchange  Act  Release 
No,  36491  (November  17.  1995),  60  FR  61577  [File 
No.  SR-GSCC-95-02]  (order  approving  a  proposed 
rule  change  relating  to  netting  services  for  the  non- 
same-day-settling  aspects  of  next -day  and  term 
repos). 

'  Because  GSCC  does  not  currently  net  start  legs 
until  the  scheduled  settlement  date  for  such  leg, 
this  fee  currently  is  not  applicable  to  start  legs.  The 
fee  also  does  not  apply  to  close  legs  that  settle  one 
business  day  after  the  settlement  date  for  the  related 
start  leg. 


appropriate  party,  GSCC  will 
automatically  pass  the  coupon  payment 
from  the  holder  of  the  securities  to  the 
funds  borrower  when  a  coupon  payment 
date  falls  between  the  settlement  date  of 
the  start  leg  and  the  settlement  date  of 
the  close  leg.  To  cover  the 
administrative  and  operational  expenses 
incurred  in  the  course  of  providing  this 
coupon  pass-through  service,  GSCC  is 
imposing  a  25t  fee  per  coupon 
movement  on  both  the  securities  holder 
and  the  funds  borrower.^ 

Finally,  it  should  be  noted  that  the 
Board  of  Directors  of  GSCC  has 
determined  that  because  GSCC's  repo 
comparison  and  netting  services  are 
new,  they  will  not  at  this  time  be  subject 
to  GSCC's  discount  policy.'"  Therefore, 
GSCC  is  amending  Section  VI  of  its  fee 
structure  to  provide  that  its  discount 
pricing  policy  is  not  intended  to  apply 
to  a  newly  provided  service  until 
GSCC's  Board  of  Directors  determines  it 
to  be  sufficiently  established. 

Section  17A(b)(3)(D)  of  the  Act  " 
requires  that  the  rules  of  a  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  participants. 
GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(D)  of 
the  Act  because  its  new  fee  schedule 
allocates  its  fees  equitably  among  its 
participants. 

(Bj  Self-Regulatory  Organization's 
Statt^inent  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  completion  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others. 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited. 
M€mbers  will  be  notified  of  the  rule 
filing  in  an  important  notice  and 
comments  will  be  solicited.  GSCC  will 
'  notify  the  Commission  of  any  written 
comments  received  by  GSCC. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  '2  of  the  Act  and  Rule 
19b--4(e)(2)  "  thereunder  because  the 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  ftirtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vnth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  File  No.  SR-GSCC-95-06 
and  should  be  submitted  by  January  31, 
1996. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'* 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-365  Filed  1-9-96;  8:45  am] 

BILUNG  CODE  a01(M>1-M 


"This  fee  also  will  apply  to  coupon  movements 
made  for  fail  settlement  positions. 

'"Under  GSCC's  discount  policy,  GSCC  may 
discount  its  fees  during  a  given  month  if  the 
revenue  received  is  in  excess  of  the  amount  GSCC 
needs  to  maintain  a  sufficient  capital  base  and 
sound  financial  structure. 

"15  U.S.C.  §  78q-l(b)(3)(D)  (1988). 


'2  15  U.S.C  §  78s(b)(3)(A)(ii)  (1988): 
"17  CFR  240.19b-*(e)(2)  (1994). 
'•♦17CFR  200.30-3(a)(12)  1994). 
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[ReteaM  No.  34~36629A;  IntamatlOfMl 

-r^^s     f.,.ja»e  No.  900A:  File  No.  SR- 

SiSE   :J6  29] 

Correction;  Self-Regulatory 
Organizations;  New  York  Stock 
Exchange,  Inc.;  Order  Granting 
Aoprovai  to  Proposed  Rule  Change 
jr^a  N   tc>d  of  Filing  and  Order 
3  r  a  r  ■  -  J  A  ccelerated  Approval  of 
A^en  jn-ents  No.  1  and  2  Relating  to 
t'^e  Soec  'ications  and  Content  Outline 
fof  the  Canadian  Module  of  the  General 
Securities  Reg  stered  Representative 
E  lar  nation  (Series  37  and  Series  38) 

December  21,  1995. 

In  FR  Document  95-31508  beginning 
on  page  67385  for  Friday.  December  29. 
1995.  make  the  following  correction: 

In  the  third  column,  under 
Description  of  the  Proposal,  in  line 
nineteen,  "Series  37"  should  read 
"Series  38"  and  in  line  twenty-five. 
"Series  38"  should  read  "Series  37". 

'^'  -■  January  4.  1996. 
''i-tv^iet  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc  96-366  Filed  1-9-96;  8:45  am] 
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No.  34-3M77;  File  No.  SR-PTC- 


Se('  Regulatory  Organizations; 
Partic  ;j<)r  :s  ^ 'ust  Company;  Order 
Gran?;.;  A     eteratod.  Permanent 
Appr   .  J       ^'opos«d  Rule  Ctiange 
Moaity  r  g  '-.-  Opening  Of  Processing 
Activity  toi  Security  Transactions 

January  3. 1996. 

On  December  19.  1995.  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Secxirities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-95-08)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  The  proposed  rule 
change  modifies  the  opening  of 
processing  activity  for  security 
transactions  on  a  permanent  basis.  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Regkter  on  January  3.  1996. ^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated, 
permanent  approval  of  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  riodifies 
and  makfcs  pennanenf  a  ninety  day  pilot 

'  sn.s.c  «7s«(bK')(UM>e) 
'  Sflcuiitics  Exihangn  Ac,  Ralaase  No.  .3M24 
fOecembai  ;v  199M.  e>)  H<  208. 


program  that  commenced  on  Ck muyr 
23, 1995.  that  established  the  opening  of 
security  processing  activity  at  8:30  a.m. 
instead  of  the  previous  time  of  7:00 
a.m.'  The  current  end-of-day  cut-off 
times  will  remain  unchanged. 
Consistent  with  the  pilot  program, 
PTC's  processing  system  will  retain  the 
7:00  a.m.  opening  time  for  purposes  of 
participant  log-ons  and  intraparticipant 
movements  of  securities  into  or  out  of 
segregated  accounts.  In  addition,  the 
pilot  program  will  be  modified  to  permit 
the  return  of  securities  collateral  to 
participant  positions  using  PTC's 
Collateral  Loan  Facility  ("CLF") 
mechanism  beginning  at  7:00  a.m. 

The  proposed  rule  change  conforms 
the  opening  of  processing  activity  at 
PTC  to  the  8:30  a.m.  opening  time  of  the 
Federal  Reserve  System's  fedwire.  This 
will  eliminate  the  hour  and  a  half 
window  during  which  time  transactions 
failing  PTC's  credit  checks  cannot  be 
processed  because  participants  are 
unable  to  move  funds  to  PTC 
("prefunding")  until  the  8:30  fedwire 
opening.  PTC  expects  that  the  incidence 
of  transactions  that  will  require 
prefunding  in  order  to  pass  credit 
checks  during  the  7:00  a.m.  to  8:30  a.m. 
period  will  increase  after  the 
implementation  of  PTC/SPEED 
processing  Release  5.6.  Under  SPEED 
Release  5.6.  the  abeyance  account  will 
be  eliminated,  and  transactions  will  be 
immediately  posted  to  the  deliverer's 
and  receiver's  account  (i.e.,  securities  no 
longer  will  be  posted  to  a  participant's 
abeyance  account  while  awaiting  match 
by  the  receiving  participant).*  Based  on 
its  experience  during  the  pilot  program, 
PTC  anticipates  that  the  later  of)ening  of 
processing  activity  will  have  no  impact 
on  the  settlement  process.  PTC  will 
continue  to  monitor  any  effects  of  the 
change. 

The  pilot  program  and  the  proposed 
permanent  opening  of  security 
processing  activity  at  8:30  a.m.  was 
discussed  on  December  7. 1995.  at  a 
meeting  of  the  PTC  Operations 
Committee,  which  consists  of 
participant  representatives.  It  was  the 
consensus  of  the  Operations  Committee 
members  that  the  8:30  a.m.  opening 
time  for  processing  should  be  made 
permanent,  and  along  with  retaining  the 
7:00  a.m.  opening  time  for 


'  S«curitio»  Exchange  Act  Release  No.  35405 
(October  20.  1995).  60  FR  55629  (File  No.  SR-PTG- 
95-071  (notice  of  filing  and  order  granting 
arreleraled  appioval  of  proposed  rule  chlnge 
e»lsbli«liinga  ninet)  day  pilot  program  through 
lantury  21,  1996). 

*  Koi  further  inlormation  on  SPEED  Releam  5.6 
and  (.hangps  lo  PTC's  piocewing  system  refer  to 
SecuriilM  Errhifpe  \i  x  ReieHse  No.  iby/'  iOctober 
16  ■    t^No.  PR-HTr-«ib.-06l 

Ifo  D'J  nils  cbarige). 


iiKrapaniupant  activities  under  the 
pilot  program,  participants  also  should 
be  able  to  begin  returning  collateral 
using  the  CLF  mechanism  at  7:00  a.m. 

II.  Discussion 

Section  17A(b)(3)(F)  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.'  As  discussed  below,  the 
Commission  believes  that  PTC's 
proposal  to  modify  i>ermanently  the 
opening  time  of  processing  activity  for 
security  transactions  is  consistent  with 
PTC's  oblication  under  the  Act. 

The  implementation  of  SPEED 
Release  5.6  into  PTC's  processing 
system  will  cause  simultaneous  debiting 
and  crediting  of  participants'  cash  and 
securities  accounts.  This  will  require 
that  the  cash  balance  of  a  receiving 
participant's  account  in  an  account 
transfer  versus  payment  transaction  be 
debited  even  though  the  delivery  may 
not  have  been  approved  by  the  receiving 
participant.  Match  functionality  no 
longer  will  operate  to  defer  the  debitting 
of  the  cash  balance  of  the  receiving 
participant  until  the  deUvery  is 
approved.  Because  unmatched 
deliveries  of  transfers  versus  payment 
no  longer  will  generate  a  credit  to  the 
cash  balance  of  the  delivering 
participant  without  the  corresponding 
debit  to  the  receiving  participant,  it  is 
anticipated  that  the  implementation  of 
SPEED  Release  5.6  may  result  in 
increased  incidences  of  failed  deliveries 
due  to  the  receiving  participant 
exceeding  its  net  debit  monitoring  level 
and  thereby  requiring  prefunding.  The 
change  in  the  opening  time  of 
processing  activity  at  PTC  to  coincide 
with  the  ojjening  of  Fedwire  should 
reduce  the  number  of  transactions 
failing  credit  checks  because 
participants  will  be  able  to  move  funds 
through  the  fedwire  to  PTC  at  the 
opening  of  PTC's  processing. 
PTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change, 
pre  has  operated  the  proposed 
permanent  changes  as  a  pilot  program 
since  October  23.  1995.  The 
Commission  believes  that  PTC  has 
satisfactorily  monitored  the  effetrts  of 
the  modifications  to  the  opening  of 
security  processing  activity  during  the 
pilot  program  and  anticipates  that 
conforming  the  opening  of  processing 
activity  at  PTC  to  the  opening  lime  of 

»15  U.SX;.  S 780-1  (bU3)(F)  tisssi. 


the  Federal  Reserve  System's  fedwire 
should  have  no  detrimental  impact  on 
the  settlement  process.  In  addition,  the 
modifications  to  the  opening  of 
processing  activity  for  security 
transactions  were  discussed  and  agreed 
^o  by  the  Operations  Committee,  which 
consists  of  participant  representatives. 
Participants  also  have  had  the 
opportunity  to  comment  on  the  proposal 
during  the  pilot  program  and  no  written 
comments  were  received  fay  PTC  or  the 
Commission.  Finally,  the  Commission 
believes  that  participants  should  have 
the  opportunity  to  become  familiar  with 
the  modification  to  the  pilot  program 
which  permits  the  return  of  securities 
collateral  to  participant  positions  using 
PTC's  CLF  mechanism  beginning  at  7:00 
a.m.  (i.e.,  the  prepilot  program  opening 
time  for  return  of  securities  collateral) 
before  the  implementation  of  SPEED 
Release  5.6  on  January  8, 1996.  The  staff 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System  has  concurred  with  the 
Commission's  decision  to  grant 
accelerated  approval.^ 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-95-08)  be  and  hereby  is  approved 
on  an  accelerated,  permanent  basis. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-363  Filed  1-9-96;  8:45  ami 
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Self- Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company:  Notice  of  Filing  of  a 
Proposed  Rule  Change  Converting  the 
Settlement  System  for  Secunties 
Transactions  to  a  Same-Day  Funds 
Settlement  System 

January  4, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act  "),'  notice  is  hereby  given  that  on 
November  3. 1995,  the  Philadelphia 
Depository  Trust  Company  ("PJiiladep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
Philadep-95-08)  as  described  in  Items  I, 
II,  and  III  below,  which  items  have  been 
prepared  primarily  by  Philadep.  On 
December  19, 1995,  Philadep  filed  an 
amendment  to  the  proposed  rule 
uiimigtj.-  me  oumiiiis5«uii  lo  pUuii^sumg 

this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 

persons. 

I   Self-Regulatory  Organization's 
Statpment  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Depository  Trust 
Company  { "Philadep")  proposes  to 
amend  Rules  1.4,  and  9  and  adopt  Rule 
4(A)  and  certain  Philadep  Procedures.' 
The  proposed  rule  change  reflects  a 
planned  industry  conversion  to  an 
expanded  same-day  funds  settlement 
("SOPS")  environment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statuton,-  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A).  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Introduction 

The  proposed  rule  change  sets  forth 
the  rules  and  procedures  governing 
Philadep's  SDFS  system  service. 
Philadep  intends  to  provide  SDFS 
depository  services  for  all  eligible 
securities.  Philadep  has  made  a 
substantial  commitment  to  designing 
and  building  the  data  processing  and 
computer  network  that  will  be  the 


^Telephone  conversation  between  John  R. 
Rudolph.  Board  of  Governors  of  the  Federal  Reserve 
System,  and  Ari  Burstein.  Division  of  Market 
Regulation.  Commission  (December  27.  1995). 

M5U.S.C.  §78s(b)(2)tl988). 

•17CFR20O.3O-3(a)(12). 


I15U.S.C.  §78s{b)(l)(l988). 

3  Letter  from  Keith  Kessel.  Compliance  Officer. 
Philadep  and  SCCP  to  Peter  R.  Geraghty.  Esq.. 
Division  of  Market  Regulation.  Commission 
(December  14. 1995). 

'  The  text  of  these  proposals  is  attached  as 
Exhibit  B  to  File  No.  SR-Philadep-95-08.  The  file 
is  available  for  review  in  the  Commission's  Public 
Reference  Room  and  at  the  principal  office  of 
Philadep. 


foundation  for  Philadep's  SDFS  system. 
Throughout  this  major  industry 
conversion,  Philadep  has  worked         ■• 
closelv  with  the  Stock  Clearing 
Corporation  of  Philadep  ("SCCP"),  other 
registered  clearing  agencies,  the 
Commission  and  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("Federal 
Reserve"). 

In  accordance  with  the  SDFS  service, 
Philadep  will  accept  deposits  of 
securities  certifinates  for  safekeeping 
and  will  provide  the  full  range  of  SDFS 
depository  services  which  include,  but 
are  not  limited  to,  deposits,  book-entry 
delivery  and  receive  orders, 
withdrawals,  pledges,  trade 
confirmations,  affirmations,  transfers 
and  dividend/interest  payments.  New 
Philadep  Rules  and  Procedures  have 
been  created  for,  among  other  things, 
pledging,  failure  to  settle,  transaction 
processing,  risk  management  and  money 
settlement  in  an  expanded  SDFS 
environment.  Philadep  has  made 
substantial  revisions  to  its  current  SDFS 
Procedures  Manual  and  has  included 
some  of  the  saUent  procedural  sections 
as  exhibits  to  this  rule  change.* 
In  assessing  the  impact  oian 
expanded  SDFS  environment,  the 
operational  requirements,  risk,  liquidity 
needs,  among  other  matters,  were 
evaluated  on  a  joint  SCCP/Philadep 
basis.  Operationally,  both  wholly- 
owned  subsidiaries  of  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX")  are 
integrally-related.  Both  registered 
clearing  as  well  as  strategic  business 
objectives. 

Many  links  or  tie-ins  between  SCCP 
and  Philadep  exist  by  by-law,  rule  and 
agreement.  For  example,  pursuant  to  a 
long-standing  joint  agency  agreement 
between  SCCP  and  Philadep,  SCCP,  on 
behalf  of  Philadep,  effects,  among  other 
things,  daily  money  settlements  on 
behalf  of  Philadep  participants  for 
securities  received  into  and  delivered 
out  of  their  accounts;  processing  of  CNS 
movements  from  one  participant  to 
another;  processing  of  all  SCCP/ 
Philadep  dividend  and  reorganization 
settlements;  and  the  preparation, 
rendering  and  collection  of  bills  to 
Philadep  participants  for  depository 
services. 

In  addition  to  these  services, 
Philadep.  on  behalf  of  SCCP,  facilitates 
book-entry  movements  through  a  joint 
SCCP  and  Philadep  allocation  system  in 
order  to  assure  continuous  net 
settlements  for  the  accounts  of  SCCP 
participants.  Philadep  also  has 


'The  text  of  the  proposed  procedures  are  attached 
as  Exhibits  B  (3M6)  to  File  No.  SR-Philadep-95- 
08.  The  file  is  available  for  review  in  the 
Commission's  Public  Reference  Room  and  at  the 
principal  office  of  Philadep. 
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contraaually  agreed  to  provide  SCCP 
with  the  means  to  pledge  collateral  to 
banks  so  that  SCXIP  may  obtain  secured 
loans  from  such  respective  banks. 

2.  Risk  Management  Controls 

Risk  management  controls  play  a 
major  role  in  the  design  of  Philadep's 
SDFS  system.*  Philadep's  risk 
management  controls  are  intended  to 
protect  Philadep  participants  against  the 
inability  nf  a  partiHpanf  to  pay  for  its 
settlement  obligations.  Philadep 
employs  two  primary  risk  management 
controls  for  securities  processing; 
specifically,  the  collateral  monitor  and 
the  net  debit  cap.  As  a  result  of  the  close 
nexus  between  Philadep  and  SCCP, 
Philadep's  collateral  monitor  and  net 
debit  cap  analysis  incorporates  SCCP 
settlements  with  Philadep. 

Philadep  will  utilize  two  features  to 
manage  risk.  The  Brst  involves 
participant  collateralization;  the  second 
involves  the  regulation  of  net  debits. 
Philadep  has  designed  the 
collateralization  aspect  of  SDFS  to 
assure  that  a  participant  will  have 
sufficient  collateral  in  its  account  to 
liquidate  in  the  event  that  it  (i)  becomes 
insolvent  and/or  (ii)  fails  to  pay  for  its 
settlement  obligation.  In  addition  to 
collateralization,  the  procedures 
governing  operational  activity  would 
prevent  the  completion  of  transactions  if 
their  completion  would  cause  a 
participant's  individual  net  debit  to 
exceed  its  net  debit  cap.  In  this  regard, 
the  net  debit  cap  application  helps  to 
assure  that  Philadep  will  have  sufficient 
cash  liquidity  to  complete  settlement  if 
any  single  participant  fails  to  settle. 

An  individual  f)articipant's  net  debit 
cap  is  limited  by  Philadep's  established 
maximum  net  debit  cap.  The  largest  net 
debit  cap  is  always  set  lower  than 
Philadep's  total  available  liquidity. 
Presently,  based  on  a  plaruied  SCCP/ 
Philadep  total  liquidity  level  of  $60 
million,  the  maximum  net  debit  cap  a 
participant  may  incur  is  $40  million. 

A.  Collateralization 

Philadep  shall  operate  its  SDFS 
system  on  a  fully  collateralized  basis. 
Participants  will  be  required  to  have 
sufficient  collateral  in  their  accounts  to 
support  their  net  settlement  debits.  If  a 
participant  does  not  have  sufficient 
collateral  in  its  account,  the  transaction 
will  not  be  completed.  The  respective 
participant  caruiot  allow  its  net  debit  to 
exceed  the  total  value  of  its  collateral; 
otherwise,  these  transactions  are  held 


'The  text  of  the  new  SDFS  risk  management 
controls  15  attached  as  Exhibit  B(4)  to  File  No.  SR- 
Philadep-95-08.  The  file  is  available  for  review  in 
the  Commission's  Public  Reference  Room  and  at  the 
principal  office  of  Philadep. 


on  a  recyciw  ijjead)  queue  untii 
sufficient  collateral  is  generated  to  allow 
their  completion. 

A  participant  may  have  several 
sources  of  collateral.  The  primary 
sources  of  collateral  are  the  following: 

(1)  Deposits  by  the  participant  to  the 
Participants  Fund; 

(2)  Proprietary  or  firm  positions  that 
the  participant  designates  as  collateral; 

(3)  Securities  received  versus 
payment,  for  which  the  participant  has 
not  yet  paid  (includes  CNS  deliveries); 
and 

(4)  Securities  added  to  a  participant's 
account,  but  not  received  versus 
payment  (e.g.,  deposits,  free  deliveries, 
free  pledge  releases,  release  of 
segregated  securities)  that  the 
participant  designates  as  collateral. 

Because  collateralization  is  an  integral 
part  in  Philadep's  SDFS  service, 
Philadep  will  conservatively  assign 
values  to  various  sources  of  collateral, 
which  will  be  subject  to  haircuts. 
Seciirities  designated  as  collateral  by 
participants  are  valued  based  on  the 
securities'  prior  business  day's  closing 
market  price,  less  an  applicable  haircut. 

Philadep  employs  haircuts  to  protect 
itself  and  its  participants  against  price 
fluctuations  in  collateral  in  the  event 
that  Philadep  must  liquidate  the 
collateral  of  an  insolvent  participant. 
Moreover,  because  Philadep  may  have 
to  finance  a  participant's  failure 
oven>ight  and  borrow  against  a 
participant's  collateral,  Philadep's 
haircut  structure  takes  into 
consideration  the  haircuts  imposed  by 
its  lending  institutions.  Ordinarily, 
banks  will  not  assign  the  full  market 
value  to  securities  used  to  collateralize 
loans,  rather  banks  will  generally 
consider  the  relative  price  volatility  of 
the  collateral  and  impose  a  haircut 
accordingly. 

Philadep  haircuts  the  value  of 
securities  in  a  manner  consistent  with 
industry  standards  and  which  will 
satisfy  the  dual  objectives  of  (i) 
adequately  protecting  Philadep  and  its 
participants  from  loss  and  (ii)  enhancing 
Philadep's  ability  to  secure  sufficient 
financing  in  the  event  of  a  failure  to 
settle  situation.  The  haircut  levels 
configured  by  security  type  are  as 
follows: 
Equities— \0% 

Corporate  and  Municipal  Debt — 5% 
Money  Market  Instruments — 2%,  5%  or 

up  to  100% 

(dep>ending  on  their  term  and 
investment  grade  rating) 

Philadep  may  revisit  its  liquidity 
needs  at  any  time,  including  intraday. 
Philadep  reserves  the  right  to  reprice 
and  modify  haircuts  intraday  if  it 


determines  these  changes  to  be  in  the 
best  interest  of  Philadep  and  its 
participants. 

B.  Net  Debit  Caps 

Net  debit  caps  are  central  to 
Philadep's  SDFS  risk  management  • 

controls.  Net  debit  caps  limit  the 
amount  of  settlement  net  debits  (amount 
to  be  paid  by  the  participant)  that  a 
participant  may  incur  at  any  point 
during  the  processing  day.  Philadep  will 
apply  a  net  debit  cap  to  each 
participant's  account,  determined  by 
such  participant's  net  debit  history  at 
Philadep  and  SCCP.  Net  debit  caps  are 
dynamic  and.  accordingly,  will 
periodically  adjust  in  relation  to  the 
participant's  ongoing  activity. 

A  participant  may  not  allow  its  net 
settlement  debit  to  exceed  its  net  debit 
cap.  If  a  participant's  net  settlement 
debit  would  exceed  its  respective  net 
debit  cap  for  transactions  that  are 
subject  to  risk  management  control.*  the 
system  will  not  allow  the  participant  to 
complete  the  transaction.  The 
transaction  will  be  placed  in  a  pending 
queue  until  the  account  generates 
sufficient  offsetting  credits  from 
subsequent  account  activity.  Most 
credits  come  from  securities  deliveries 
versus  payment;  securities  pledges  for 
value;  principal,  dividend  or  interest 
allocations;  or  from  received  funds 
(Settlement  Progress  Payments  or 
"SPP")  wired  to  Philadep's  account  at 
Philadep's  designated  settling  bank(s). 

Philadep  wrillcalculate  net  debit  caps 
on  daily  net  settlement  activities  and 
may  adjust  these  figures  monthly.  A 
participant's  net  debit  cap  will  be 
specifically  determined  by  the  following 
steps: 

(1)  Philadep  calculates  a  participant's 
average  of  the  three  highest  end-of-day 
net  debit  settlements  over  a  rolling 
three-month  period  to  establish  a  "base 
figure."  For  purpose  of  calculating  a 
participant's  net  debit  settlement. 
Philadep  includes  the  net  CNS 
settlement. 

(2)  A  participant's  base  figure  is  then 
multiplied  by  a  factor  to  determine  the 
participant's  individual  net  debit  cap. 
which  cannot  exceed  Philadep's 
currently  established  maximimi  net 
debit  cap  of  $40  milUon.  Factors  are 


"CNS  and  reclamation  activity  will  be  exempt 
from  risk  management  controls  at  the  inception  of 
SDFS.  In  other  words.  SCCP/Philadep  will  sUll 
process  these  activities.  However,  when  a 
participant  exceeds  the  net  debit  cap  as  a  result  of 
these  activities.  SCCP/Philadep  may  request 
settlement  prepayments  to  reduce  the  daily  debit. 
If  SCCP/Philadep  does  not  receive  such 
prepayments.  Philadep  may  reverse  unsettled  book- 
entry  receives  previously  accepted  to  attain  a 
positive  collateral  position,  reducing  the  net  debit 
to  an  amount  under  the  net  debit  cap. 


based  on  a  sliding  scale,  ranging  from  1 
to  2,  where  lower  base  figures  are 
multiplied  by  larger  factors  and  higher 
base  figures  are  multiplied  by  smaller 
factors. 

(3)  Notwithstanding  the  specific  net 
debit  cap  calculated  for  any  particular 
participant  in  subparagraph  (2)  above, 
all  participants  are  subject  to  a 
minimum  net  debit  cap  to  be  computed 
based  on  50%  of  the  combined  SCCP 

minimum  net  debit  cap  ^  will  be 
recalculated  and  adjusted  semiannually. 

Despite  the  participant's  base  figure, 
Philadep  reserves  the  right  to  make 
adjustments  to  a  participant's  net  debit 
cap.  Philadep  may  effect  such  change 
for  a  length  of  time  deemed  necessary 
and  appropriate  by  Philadep's 
management. 

C.  Proposed  Rule  4(A) 

Philadep  proposes  to  adopt  Rule  4(A) 
in  order  to  clarify  that  Philadep  is 
authorized  to  pledge,  repledge, 
hypothecate,  transfer,  create  a  security 
interest,  and/or  assign  (any  of  the 
foregoing  shall  heretofore  be  termed  a 
"pledge")  any  or  all  property  received 
by  Philadep  from  its  participants  and 
earmarked  for  Philadep  to  use  as 
collateral  for  participant's  unsatisfied 
obligations.* 

Philadep  defines  the  following  as 
eligible  collateral  to  secure  unsatisfied 
obligations:  (i)  deposits  in  the 
Participants  Fund;  (ii)  the  securities  or 
repurchase  agreements  in  which  the 
Participants  Fund  is  invested  ovemighi. 
(iii)  certain  qualifying  securities  which 
secure  the  open  account  indebtedness  of 
the  participant;  (iv)  securities  which 
have  been  pledged  to  Philadep  as  a 
voluntary  deposit  to  the  Participants 
Fund;  and  (v)  any  or  all  securities 
designated  as  collateral  (collectively 
"allowable  assets"). 

Philadep  may  pledge  allowable  assets 
to  a  lender.  For  instance.  Rule  4(A) 
specifies  that  Philadep  shall  have  the 
right  to  pledge  securities  to  lenders  in 
the  event  a  participant  fails  to  settle. 

If  Philadep  pledges  these  allowable 
assets,  Philadep  will  make  the 
appropriate  account  entries,  reflecting 
the  creation  and  transfer  of  the 
respective  security  interest  from  the 
participant  to  Philadep  and  from 
Philadep  to  the  lender.  Likewise,  if  a 
participant  designates  securities  as  net 
additions.  Philadep  will  record  the 
security  interest  on  its  books  for  such 


net  additions,  reflecting  the  decrease  in 
the  account  of  the  pledging  participant 
and  an  increase  in  Philadep's  account 
corresponding  to  such  net  additions. 
Philadep  will  reverse  these  journal 
entries  upon  the  release  and  return  of 
any  pledged  assets,  reflecting  a  decrease 
in  the  account  of  any  pledgee  and  an 
increase  in  the  account  of  the  pledgor  as 
appropriate. 

D.  Use  of  the  Collateral  Monitor  to 
Measure  Participants'  Available 
Collateral 

Philadep  will  monitor  the  collateral  in 
each  of  the  participant's  accounts.  The 
mechanism  to  be  used  to  regulate  the 
collateral  is  referred  to  as  the  "collective 
monitor."  The  collateral  monitor  cannot 
become  negative. 

At  the  start  of  each  business  day. 
Philadep  credits  each  participant's 
collateral  monitor  with  its  respective 
participants  Fund  deposit.  The 
collateral  monitor  reflects  at  all  times 
the  amount  by  which  the  collateral  in  a 
participant's  account  secures  the  net 
debit  in  its  settlement  account.  Thus. 
the  collateral  monitor  equals  the 
arithmetic  summation  of  the  difference 
of  the  value  of  the  participant's 
collateral  (less  an  applicable  haircut) 
and  its  net  settlement  obligation.^  In 
other  words,  a  participant's  collateral 
(less  an  applicable  haircut)  must  equal 
or  exceed  a  given  participant's  net 
settlement  obhgation. 

Philadep  continually  verifies  the 
collateral  value  to  assure  that  the 
deliverer  and  receiver's  collateral 
monitor  would  not  become  negative  as 
a  result  of  Philadep  processing  an 
incipient  transaction.  If  the  transaction 
would  cause  either  participant  to  be 
under-collateralized,  Philadep  prevents 
the  tran.saction  until  the  deficient 
participant  has  infused  sufficient 
collateral  into  its  account  for  the 
transaction  to  complete. '° 

E.  Methods  of  Controlling  Collateral 

Philadep's  SDFS  system  will  provide 
an  on-line,  real-time  mechanism  to 
monitor  and  infuse  intraday  collateral. 

Controls  comprise:  (i)  classifying 
collateral,  (ii)  updating  collateral 
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'Presently  estimated  at  S3.500.000. 

"The  text  of  proposed  Rule  4(A)  is  attached  as 
Exhibit  B(2)  to  File  No.  SR-Philadep-95-08.  The 
file  is  available  for  review  in  the  Commission's 
Public  Reference  Room  and  at  the  principal  office 
of  Philadep. 


"For  example,  if  a  participant  had  collateral 
securities  with  a  market  value  of  $10,000,  subject 
to  a  10%  haircut,  the  value  of  the  participant's 
collateral  would  be  equal  to  59.000.  If  the 
participant  also  incurred  a  debit  of  S8.000.  its 
collateral  monitor  would  equal  $1,000 
{($10.000 -  |lO%x$10,OOOl+(  -  $8.000)>. 

'"The  text  of  the  new  SDFS  recycling  procedure 
is  attached  as  Exhibit  B(5)  to  File  No.  SR-Philadep- 
95-08.  The  file  is  available  for  review  in  the 
Commission's  Public  Reference  Room  and  at  the 
principal  office  of  Philadep. 


valuations  and  (iii)  furnishing  new 
collateral." 

With  regard  to  collateral 
classification,  participants  may 
designate  free  (unpledged)  securities 
positions  in  participants'  accounts  as 
either  collateral  or  non-collateral. 

In  addition  to  the  opening  free 
positions,  intraday  positions  have 
collateral  value.  However.  Philadep  will 
not  provide  the  same  latitude  to 
participants  as  described  for  free 
positions  to  classify  certain  other  types 
of  transactions.  Specifically,  Philadep's 
SDFS  system  will  automatically 
designate  securities  received  versus 
payment  as  collateral  because  they 
represent  incomplete  transactions 
(receiver-participants  have  not  yet  paid 
for  these  securities). 

With  regard  to  updating  the  collateral 
valuation,  Philadep's  SDFS  system  will 
credit  a  participant's  collateral  monitor 
with  the  collateral  value;  that  is.  its 
market  value,  less  the  applicable 
haircut. 

With  regard  to  both  the  classification 
and  infusion  of  additional  collateral, 
participants  have  several  methods  of 
managing  collateral  in  their  accounts, 
outlined  as  follows: 

General  Qassification  of  Opening  (Start-of- 
Day)  Securities  Positions  as  Collateral 

Participants  may  give  Philadep 
instructions  to  designate  all  securities  in  the 
participant's  account  as  collateral  at  the 
opening  of  each  business  day.  Philadep 
would  then  designate  all  start -of-day 
positions  as  collateral,  and  the  respective 
participant's  collateral  monitor  would  be 
credited  with  its  collateral  value. 

Automatic  Classification  of  Free  Securities 
Additions 

Participants  may  give  Philadep 
instructions  to  designate  all  free  securities 
transactions  to  its  collateral  monitor  (e.g., 
deposits,  free  delivery  orders  ("DOs") 
received). 

Intraday  Reclassification  of  Securities 

Participants  may  submit  instructions  to 
Philadep,  to  reclassify  a  specific  quantity  of 
an  issue  as  collateral,  previously  classified  as 
non-collateral,  resulting  in  a  collateral 
monitor  credit  equal  to  the  collateral  value  of 
the  securities  reclassified.  Conversely, 
participants  may  request  that  Philadep 
reclassify  as  non-collateral  those  securities 
that  have  previously  been  classified  as 
collateral.  However,  Philadep  would  not 
fulfill  such  instruction  if  such  removal  of 
collateral  from  the  participant's  account 
would  cause  its  collateral  monitor  to  liecome 
negative. 


' '  A  discussion  of  the  collateral  controls  is 
attached  as  Exhibit  8(4)  to  File  No.  SR-Philadep- 
95-Oa  The  file  is  available  for  review  in  the 
Commission's  Public  Reference  Room  and  at  the 
principal  office  of  Philadep. 
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Settiement  Progress  Payments  ("SPPs") 

Participants  could  increase  their  collateral 
monitor  by  wiring  SPPs  to  Philadep's 
account  at  its  designated  settling  bank(s).  The 
participant's  collateral  monitor,  as  well  as  its 
settlement  account,  would  be  credited  for  the 
amount  of  the  SPP;  thus,  a  participant's 
actual  net  debit  would  be  reduced. 

In  summary,  Philadep  is  building  a 
computerized  system  that  will 
continuously  track  the  value  of  each 
participant's  collateral  on  a  real-time, 
on-line  basis,  to  ensure  that  the 
collateral's  value  is  equal  to  or  exceeds 
the  participant's  current  net  settlement 
debit.  If  a  participant  does  not  have 
sufficient  collateral  to  cover  the 
resulting  net  settlement  debit  from  a 
proposed  transaction,  the  participant 
may  pledge  more  collateral  or  cash  to 
enable  Philadep  to  act  on  the 
transaction  instructions;  otherwise,  such 
transaction  will  not  be  completed  and 
f>end  in  the  system  until  Philadep 
receives  sufficient  collateral  on  the 
participant's  behalf.  Participants  may 
wire  funds  to  Philadep  intraday  to 
satisfy  their  collateral  requirements. 

3.  Pending  Transactions — Recyle 
Algorithm 

If  an  incoming  delivery  order  would 
cause  a  participant  to  exceed  its  net 
debit  cap  and/or  create  insufficient 
collateral,  Philadep  will  place  such 
transactions  in  a  recycle  (pending) 
queue  and  prioritize  it  accordingly. '^ 
Transactions  that  continue  to  pend  at 
the  close  of  the  prtKessing  day  will  be 
purged  from  the  system  and  must  be 
subsequently  re-entered  by  the 
participant  that  initially  entered  it. 

4.  Settlement  and  Failure  to  Settle 
Procedures 

At  the  end  of  the  processing  day, 
Philadep  will  provide  each  participant 
with  a  net  settlement  amoimt,  which 
will  be  the  aggregate  of  the  end-of-the- 
day  net  debits  and  credits  in  the 
participant's  SCCP  and/or  Philadep 
accounts.  Money  settlements  will  occur 
daily  with  immediately  available  funds 
in  the  form  of  fed  wire  transfers  into  and 
out  of  Philadep's  account  at  its 
designated  settling  bank(s). 

In  the  event  a  participant  or  its 
representative  bank/depository 
institution  fails  to  settle,  Philadep  will 
utilize  its  liquidity  resources  to  finance 
such  participant' s  unsettled  net  debit. 
Philadep  will  prioritize  the  order  in 
which  it  will  use  the  resources. 
Philadep  will  first  use  cash  from  the 


"An  overview  of  the  recycle  process  is  attached 
as  Exhibit  8(5)  to  File  No.  S'R-Philadep-95-08.  The 
file  is  available  for  review  in  the  Commission's 
Public  Reference  Room  and  al  the  principal  office 
of  Philadep. 


Participants  Fund  and  other 
immediately  available  internal  sources 
prior  to  drawing  upon  its  external  bank 
credit  facilities.  In  the  event  that 
Philadep  must  use  external  lines  of 
credit  to  secure  an  extension  of  credit  in 
connection  with  the  defaulting 
participant,  Philadep  shall  secure  the 
participant's  assets  as  collateral  as 
described  earlier  in  subsections  2  (D) 
andfE). 

When  and  if  the  participant  settles  by 
10:00  A.M.,  Eastern  Time,  the  next 
morning,  Philadep  will  use  the 
settlement  fwyment  received  to  repay 
the  principal  and  finance  charges  of  the 
lending  bank.  Philadep  will  then  return 
the  pledged  collateral  to  the  participant. 
For  example,  if  the  defaulting 
participant  is  solvent  and  pays  its  net 
debit  balance  and  interest  charge  in 
same-day  funds  on  the  day  after  the 
default,  Philadep  would  generally 
reverse  the  procedures  followed  on  the 
day  of  the  defauh.  Philadep  would 
repay  lenders  and  restore  pledged 
securities. 

If,  on  the  other  hand,  the  defaulting 
participant  remains  in  default  the  next 
business  day,  Philadep  may  take  the 
following  steps  in  successive  order:  (1) 
apply  the  defaulting  participant's 
Clearing  Fimd  deposit  to  satisfy  the 
participant's  obligation:  (2)  apply 
collateral  of  the  defaulting  participant 
which  are  the  subject  of  incomplete 
transactions;  (3)  apply  any  other 
collateral  of  the  defaulting  participant, 
including  collateral  which  are  not 
subject  to  incomplete  transactions;  (4)  if 
the  participant's  collateral  is  exhausted, 
apply  pro  rata  net  credit  reductions  to 
all  participants  who  delivered  securities 
to  the  defaulting  participant  on  the  day 
of  the  default,  such  reductions  being 
limited  to  the  amount  of  the  net  credit 
balance  of  each  participant  resulting 
from  transactions  with  the  defaulting 
participant;  (5)  in  the  alternative  to  such 
net  credit  reductions,  resell  to  the 
delivering  participant  securities  that 
were  sold  to  the  defaulting  participant 
on  the  day  of  the  default;  and  (6)  make 
pro  rata  net  credit  reductions  to  all 
participants  with  net  credit  balances, 
including  those  participants  that  did  not 
make  deliveries  to  the  defaulting 
participant  on  that  day. 

5.  Paying  Agent  Charge-Back  Procedures 

With  respect  to  principal,  dividend, 
interest  and  corporate  reorganization 
payment  obligations  (  "P&l  payments"! 
under  the  proposed  rule  change, 
Philadep  will  pay  such  amounts  when 
paid.  Specifically,  Philadep  will  pay 
participants  in  same-day  funds  upon 
receipt  of  payment  by  paying  agents  of 
such  distributions  in  same-day  funds  in 


accordance  with  Philadep's  operating 
procedures.  Philadep  worked  diligently 
to  affect  paying  agents'  timely 
disbursement  of  P&I  payments  to 
Philadep  by  payable  dates.  Philadep  has 
witnessed  dramatic  improvement  over 
the  past  year  in  paying  agents'  timely 
disbursement  of  P&I  payments  in  same- 
day  funds  to  Philadep.  Philadep 
remains  steadfastly  committed  to 
working  closely  with  the  industry,  the 
Commission  and  the  Federal  Reserve, 
among  others,  in  educating  paying 
agents  and  assuring  their  maximum 
adherence  to  the  higher  standards  of 
payment  performance  required  under 
the  SDFS  environment. 

In  order  to  induce  the  delivery  of  P&I 
payments  in  same-day  funds  from 
paying  agents  that  would  not  otherwise 
receive  such  payments  from  issuers  in 
same-day  funds  on  payable  date, 
Philadep  may  agree  to  provide  rebates  to 
such  paying  agents.  Philadep  will  act  as 
the  conduit,  passing  along  such  rebate 
costs  to  those  participants  benefiting 
from  receiving  same-day  P&I  payments 
that  would  have  otherwise  received 
payment  in  next-day  funds. 

Philadep  will  be  authorized  to 
immediately  charge-back  participants 
that  were  previously  credited  with 
payments.  In  order  to  charge-back 
participants,  the  paying  agent  must 
furnish  Philadep  a  written  request 
within  ten  (10)  business  days  of  the 
payable  date  and  may  do  so  for  several 
reasons:  (1)  an  error  by  the  paying  agent; 
(2)  a  failure  by  the  issuer  to  provide  the 
paying  agent  with  sufficient  funds  to 
cover  the  payments;  (3)  the  bankruptcy 
of  the  issuer  on  or  prior  to  the  payaole 
date;  or  (4)  otherpaying  agent  default. 

Additionally,  Pniladep  may  also 
charge-back  participants  for  any  errors 
made  by  Philadep,  including  errors  as  a 
result  of  erroneous  announcements  or 
payment  calculations  credited  to 
participants  in  anticipation  of  payments 
which  Philadep  has  not  received.  For 
either  charge-back  method,  Philadep 
reserves  the  right  to  impute  and  recover 
interest  from  the  respective  participant. 

With  regard  to  charge-bacKs  initiated 
by  the  paying  agent,  Philadep  shall 
notify  the  participant  one  (1)  business 
day  prior  to  the  date  Philadep  enters  the 
charge-back  in  the  participant's  daily 
settlement  account.  Although  Philadep 
usually  verifies  the  facts  stated  in  the 
notice  frtjm  the  paying  agent,  Philadep 
does  not  have  any  obligation  to  do  so. 
If  the  paying  agent  notifies  Philadep 
more  than  ten  (10)  business  days  after 
payment  date,  Philadep  is  not  required 
to  charge-back  the  participant's  account, 
but  will  cooperate  with  the  paying  agent 
and  the  participant  to  resolve  the 
matter.  For  Philadep  initiated  charge- 
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backs,  Philadep  generally  will  give 
participants  one  (1)  day  notice  of  the 
charge-back. 

6.  Revised  Participants  Fund 

To  compensate  for  the  risks  in  a  SDFS 
environment  and  to  respond  to 
Philadep's  increased  liquidity  needs, 
Philadep  will  modify  its  Participants 
Fund  in  its  form  and  size.  Philadep  will 
maintain  an  all  cash  Participants  Fund. 

The  all  cash  requirement  applies  to 
both  the  minimum  and  any  additional, 
voluntary  deposits.  If  participants 
decide  to  make  voluntary,  additional 
deposits,  they  will  accomplish  two 
objectives:  first,  it  allows  them  to 
increase  the  level  of  settlement  activities 
that  may  occur  without  potential 
disruption  and,  second,  they  wall 
receive  interest  rebates  from  SCCP/ 
Philadep  for  deposits  in  excess  of 
$50,000  in  accordance  with  SCCP/ 
Philadep's  procedures. 

Each  Philadep  participant  must 
deposit  a  minimum  amount  of 
$10,000.1'  Whereas  some  inactive 
participants  will  only  maintain  a 
required  deposit  of  $10,000,  many 
participants  will  have  to  deposit 
additional  amounts  based  upon  the  type 
and  extent  of  their  clearing  and 
depository  activities.  In  order  to  effect 
the  transition  of  Philadep  and  its 
participants  to  the  SDFS  environment. 
Philadep  will  implement  these  changes 
on  or  before  February  1996. 

Philadep  will  calculate  the  required 
cash  deposit  according  to  a  participant's 
activity  **  in  accordance  with  the 
following  formulae  [formulae  (a),  (b) 
and  (c)  below  are  not  additive;  a 
participant  shall  be  only  responsible  for 
making  the  highest  deposit  amount 
required  by  any  single  formula  below): 

(a)  Inactive  Accounts:  $10,000.00  '^ 
(less  than  $100  of  average  monthly 

billings) 

(b)  Specialized  Services: 


"See  Exhibits  B(l)  and  B(3)  attached  to  File  No. 
SR-Philadep-95-08.  The  file  is  available  for  review 
in  the  Commission's  Public  Reference  Room  and  at 
the  principal  office  of  Philadep. 

'■•For  Philadep  participants  that  utilize  the  RIO 
interface  for  settlement,  half  of  the  SCCP  Clearing 
Fund  deposit  requirement  shall  be  allocated  to 
Philadep's  Participants  Fund  to  protect  against 
potential  settlement  defaults  for  securities  not 
eligible  for  the  RIO  interface.  Similarly,  those 
Philadep  participants  that  clear  and  settle  through 
CNS  accounts  at  SCCP  shall  have  their  respective 
Philadep  and  SCCP  Participants  Fund  deposits 
combined  and  then  divided  equally  and  allocated 
between.Philadep  and  SCCP  to  satisfy  the  Fund 
deposit  requirement  at  each  clearing  corporation. 

"For  Philadep  Inactive  Participants  that  are  also 
SCCP  Inactive  Participants,  the  Philadep 
Participants  Fund  deposit  shall  be  55.000.  For 
Philadep  Inactive  Participants  that  are  also  SCCP 
Active  Participants,  no  additional  Philadep 
Participants  Fund  deposit  will  be  required. 


(maximum  550,000  required  with 
$100  or  greater  in  average  monthly 
billings  for  either  Deposit  or 
Transfer  activity) 
—Deposit  Activity:  $25,000.00  plus 
—Transfer  Activity:  $25,000.00 
(c)  Participants  not  doing  Specialized 
Service  activity  with  service  fees  of 
$100  or  greater  in  average  monthly 
billions  The  greater  of  either: 
(1)  $25,000,  or; 

(2;  1  m  Oi  the  average  Oi  kxiC  iA*ree 
highest  net  debits  over  the  past 
three  months,  if  higher  than  the 
SCCP  required  deposit  (rounded  to 
the  next  $5,000  increment). 
Philadep  vAU  recalculate  the 
Participants  Fund  deposit  requirements 
at  the  end  of  each  month  based  on  the 
previous  three  months  prior  to  the  most 
recent  month.  Philadep  will  notify  its 
participants  of  any  required  deposit 
increases  and  the  amoimt  of  such 
additional  deposit  within  ten  (10) 
business  days  of  the  end  of  the  month. 
Participants  whose  deposit 
requirements  have  decreased  will  be 
notified  at  least  quarterly,  although  they 
may  inquire  and  withdraw  excess 
deposits  monthly.  In  this  way, 
participants  may  leave  excess  cash 
deposits  in  the  participants  fimd  and 
reduce  the  level  of  monthly 
administration  that  would  otherwise  be 
necessar\'.  As  previously  stated, 
Philadep  will  also  accept  voluntary 
excess  fund  deposits  to  reduce 
administrative  burdens. 

Philadep  estimates  that  at  the  time  of 
implementing  the  foregoing 
moditlcalions  to  the  risk  management 
controls,  SCCP  and  Philadep  will  have 
combined  liquidity  resources  of  over 
S60  million,  comprising  $7  million  in 
combined  cash  deposits  to  the 
Participants  Fund  (under  the  revised 
formulae),  $4.7  million  in  unrestricted 
capital  and  S.tO  million  in  lines  of 
credit,'^  altogether  designed  to  support 
the  new  SDFS  system.  SCCP/Philadep 
will  routinely  monitor  these  amounts 
and  assess  the  need  to  increase  them 
over  time  based  on  SCCP  and  Philadep 
activity  levels.  Considering  SCCP/ 
Philadep's  risk  and  liquidity  structure, 
Philadep's  net  debit  cap  levels  are 
conservative,  having  been  set  in 
accordance  with  such  combined 
liquidity  resources  and  with  due  regard 
to  SCCP  s  long-standing  margin  account 
financing  program. 

Philadep  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
17A  of  the  Act  because  it  promotes  the 


'"As  of  the  date  of  this  filing,  SCCP/Philadep  has 
secured  $30  million  in  such  credit  lines  and 
projects  to  secure  $20  to  $40  million  in  additional 
lines. 


prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  in 
securities  and  funds  in  Philadep's 
custody  and  under  its  control.  Philadep 
believes  that  with  the  development  of 
the  new  SDFS  system  and  its  attendant 
risk  management  controls,  Philadep  and 
its  participants  are  protected  iroio  the 
risk  of  a  material  loss.  Philadep's  Rules 
and  Procedures  are  designed  to  promote 
efficiencies  and  protect  Philadep  and  its 
participants  in  an  expanuou  vjDF o 
environment. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  does  not  believe  that  the 
proposed  rule  change  vnll  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  Philadep  will 
notify  the  Commission  of  any  written 
comments  received  by  Philadep. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Philadep  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
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Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  the  file  number  SR- 
Philadep-95-08  and  should  be 
submitted  by  January  31.  1996. 

For  tile  Ck>nunission  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  9S-364  Filed  1-9-96:  8:45  am] 

MLUNC  cooe  aoio-oi-M 

[Ret.  No.  IC-21061:  File  No.  812-8674] 

M  Fund,  Inc.,  et  al. 

January  3. 1996. 

AGENCY:  U.S.  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  '•1940  Act"). 

APPLICANTS:  M.  Fund.  Inc.  ("Company") 
and  M  Financial  Investment  Advisers. 
Inc.  ("Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  Section  6(c)  for  exemptions  from 
the  provisions  of  Sections  9(a),  13(a). 
15(a)  and  15(b)  of  the  1940  Act  and 
Rules  6e-2(b)(15)  and  6e^3(T)(b)(15) 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  granting  exemptions  to  the 
extent  necessary  to  permit  shares  of  any 
current  or  future  series  of  the  Company 
and  shares  of  any  other  investment 
company  that  is  offered  as  a  funding 
medium  for  insiuance  products,  and  for 
which  the  Adviser  or  any  of  its  affiliates 
may  in  the  future  serve  as  manager, 
investment  adviser,  administrator, 
principal  underwriter  or  sponsor  (the 
Company  and  such  other  investment 
companies  are  hereinafter  referred  to 
collectively  as  the  "Funds"),  to  be  sold 
and  held  by:  (i)  variable  annuity  and 
variable  life  insurance  company 
separate  accounts  of  both  affiliated  and 
unaffiliated  life  insurance  companies 
("Participating  Insurance  Companies"); 
and  (ii)  certain  qualified  pension  and 
retirement  plans  outside  the  separate 
account  context  ("Plans"). 

FIUNG  DATE:  The  Application  was  filed 
on  July  18.  1995,  and  amended  on 
October  19.  1995.  Applicants  v^ll 
amend  during  the  notice  period  to  make 
certain  representations  herein. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 


"  17  CFR  200.30-3(a)(l2)  (1994). 


issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29,  1996.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  SEC,  Secretary,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  M  Fund  Inc.,  c/o  David  F. 
Byrne.  President.  River  Park  Center,  205 
S.E.  Spokane  Street.  Portland.  Oregon 
97202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald.  Staff  Attorney,  or 
Patrice  M.  Pitts.  Special  Counsel.  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- . 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
Application.  The  complete  Application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the  SEC. 

Applicants'  Representations 

1.  The  Company  is  a  Maryland 
corporation  registered  under  the  1940 
Act  as  an  open-end  diversified 
management  investment  company.  The 
Company  currently  is  composed  of  four 
separate  portfolios;  additional  portfolios 
may  be  added  in  the  future. 

2.  The  Adviser  for  each  of  the 
Company's  portfolios  is  a  Colorado 
corporation  registered  with  the  SEC 
under  the  Investment  Advisers  Act  of 
1940.  The  Adviser  is  wholly-owned  by 
the  Management  Partnership,  an  Oregon 
general  partnership.  The  Adviser  has 
engaged  other  registered  investment 
advisers  ("Sub-Advisers")  to  conduct 
the  investment  programs  of  each 
portfolio  and  has  entered  into 
investment  sub-advisory  agreements 
with  each  Sub-adviser.  The  Sub- 
advisers  are  not  affiliated  with  the 
Adviser  or  the  Company. 

3.  The  Company  intends  to  offer  its 
shares  to  variable  annuity  and  variable 
life  separate  accounts  ("Separate 
Accounts")  of  both  affiliated  and 
unaffiliated  insurance  companies  in 
support  of  variable  annuity  and  variable 
life  insurance  contracts  ("Contracts"). 
Insurance  companies  whose  separate 
accounts  will  own  shares  of  one  or  more 
portfolios  of  the  Funds  are  referred  to 


herein  as  "Participating  Insurance 
Companies."  Each  Participating 
Insurance  Company  will  have  the  legal 
obligation  of  satisfying  all  requirements 
applicable  to  it  under  the  federal 
securities  laws  in  connection  with  any 
variable  contract  which  it  issues. 

4.  The  Company  also  intends  to  offer 
one  or  more  portfolios  of  its  shares 
directly  to  Plans.  The  Funds'  shares  sold 
to  Plans  which  are  subject  to  the 
Employee  Retirement  Income  Security 
Act  of  1984,  as  amended,  may  be  held 
by  the  trustee(s)  of  the  Plan. 

5.  The  Adviser  has  no  plans  to  offer 
investment  advisory  services  to  Plans  or 
Plan  participants,  and  will  not  act  as 
investment  adviser  to  any  of  the  Plans 
that  will  purchase  shares  of  the 
Company. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("UIT").  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a). 
13(a).  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  UIT  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium 
("Underlying  Fund")  for  both  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  a  single  insurance 
company  (or  of  two  or  more  affiliated 
insurance  companies)  is  referred  to  as 
"mixed  funding."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  annuity  and  variable  life 
insurance  separate  accounts  of 
unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding."  "Mixed 
and  shared  funding"  denotes  that  use  of 
a  common  management  investment 
company  to  fund  the  variable  annuity 
and  variable  life  insurance  separate 
accounts  of  affiliated  and  unaffiliated 
insurance  companies.  The  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
offers  its  shares  to  a  variable  annuity 
separate  account  of  the  same  company 
or  of  any  other  affiliated  or  unaffiliated 
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life  insurance  company.  Therefore,  Rule 
6e-2(b)(15)  precludes  mixed  funding  as 
well  as  shared  funding. 

2.  Applicants  state  that  because  the 
relief  under  Rule  6e-2(b)(15)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts  of 
insurance  companies,  additional 
exemptive  relief  is  necessan  if  shares  of 
the  Funds  also  are  to  be  sold  to  Plans. 

3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  Separate 
Accoimt  registered  under  the  1940  Act 
as  a  UIT.  Rule  6e-3(Tj(b)ll5i  provides 
partial  exemptions  from  Sections  9(a), 
13(a).  15(a).  and  15(b1  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rule  6e-3(Tl{b)(15l  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiUated  life  insurance  company." 
Thus,  Rule  6e-3(T)  permits  mixed 
funding,  but  does  not  permit  shared 
funding. 

4.  Applicants  state  that  because  the 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  relief  is  necessary  if  shares  of 
the  Funds  also  are  to  be  sold  to  Plans 

5.  Furthermore,  Applicants  also  state 
that  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"),  imposes  certain  diversification 
requirements  on  the  underlying  assets  of 
the  Contracts  held  in  the  Fund.  The 
Code  provides  that  such  Contracts  shall 
not  be  treated  as  a  Contract  for  any 
period  in  which  the  underlying  assets 
are  not.  in  accordance  with  regulations 
prescribed  by  the  Treasury'  Department, 
adequately  diversified.  The  Treasury 
Department  issued  regulations  (Treas 
Reg.  1.817-5)  on  March  2,  1989  which 
establish  diversification  requirements 
for  the  investment  portfolios  underlying 
Contracts.  In  order  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  do, 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  the  trustee  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  also  to 


be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  Contracts.  (Treas.  Reg. 

§1.817-.S(n(3)(iii)). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations 
and  assert  that,  given  the  then  current 
tax  law,  the  sale  of  shares  of  the  same 
investment  company  to  both  separate 

envisioned  at  the  time  of  the  adoption 
of  the  Rules. 

7.  Applicants  therefore  request  relief 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act,  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder,  to  the 
extent  necessarv'  to  permit  shares  of  the 
Funds  to  be  offered  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  to,  or  principal  underwriter  for, 
anv  registered  open-end  investment 
companv  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  or  (2)  of 
the  1940  Act.  Rules  6e-2(b)(15)(i)  and 
(ii),  and  6e-3(T)(b)(15)(i)  and  (ii), 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6^2(b)(15)(i)  and  Ge-3(T)(h)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life 
insurance  company,  or  any  of  its 
affiliates,  so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  administration  of  the  Underlying 
Fund.  The  relief  provided  by  Rules  6e- 
2(b)(15)(ii)  and  6e-3(T)(b)(15)(ii) 
permits  the  life  insurer  to  serve  as  the 
Underlving  Fund's  investment  adviser 
or  principal  underwriter,  provided  that 
none  of  the  insurer's  personnel  who  are 
ineligible  pursuant  to  Section  9(a) 
participate  in  the  management  or 
administration  of  the  Underlying  Fimd. 

9.  .Applicants  state  that  the  partial 
relief  from  Section  9(a)  foimd  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15).  in  effect, 
limits  the  amount  of  monitoring 
necessarv  to  ensure  compliance  with 
Section  9  of  the  1940  Act  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  that  Section.  Applicants 
state  that  those  Rules  recognize  that  it 
is  not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act  to  apply  the  provisions  of  Section 
9(a)  to  the  many  individuals  employed 
by  the  Participating  Insurance 
Companies,  most  of  whom  will  have  no 


involvement  in  matters  pertaining  to 
investment  companies  within  that 
organization.  Applicants  note  that  the 
Participating  Insurance  Companies  are 
not  expected  to  play  any  role  in  the 
management  or  administration  of  the 
Funds.  Therefore,  Applicants  assert, 
applying  the  restrictions  of  Section  9(a) 
serves  no  regulatory  purpose. 
Applicants  further  assert  that  there  is  no 
regulatory  purpose  in  extending  the 
monitoring  requirements  because  of 
investment  by  Plans. 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  SEC  interprets  the 
1940  Act  to  require  such  privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereunder. 
Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)(l)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  Contract 
owners  with  respect  to  the  investments 
of  an  Underlying  Fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority.  Rulfes 
6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  an 
insurance  company  may  disregard 
voting  instructions  of  its  Contract 
owners  if  the  Contract  owners  initiate 
any  change  in  the  investment 
company's  investment  policies, 
principal  underwriter,  or  any 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(15)(ii)  and 
(b)(7)(ii)(B)  and  (C)  of  each  rule. 

12.  The  offer  and  sale  of  the  Fimds' 
shares  to  Plans  will  not  have  any  impact 
on  the  relief  requested  in  this  regard. 
Applicants  state  that  shares  of  the 
Fimds  sold  to  Plans  will  be  held  by  the 
trustees  of  such  Plans,  as  required  by 
Section  403(a)  of  ERISA.  Section  403(a) 
also  provides  that  the  trustees  must 
have  exclusive  authority  and  discretion 
to  manage  and  control  the  Plan  vn\h 
certain  exceptions  not  relevant  herein. 
Accordingly.  Plan  trustees  have 
exclusive  authority  and  responsibility 
for  voting  proxies  on  behalf  of  a  Plan. 
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13.  Applicants  state  that  no  ;ncrt;aied 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief. 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  Apphcants  note  that 
where  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  Applicants  submit  that  this 
possibility  is  no  different  or  greater  than 
exists  where  a  single  insurer  and  its 
affiliates  offer  their  insurance  products 
in  several  states. 

14.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b){15) 
discussed  below)  are  designed  to 
safeguard  against  any  adverse  effects 
that  these  differences  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Funds. 

15.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Contract  owner  voting  instructions. 
Potential  disagreement  is  limited  by  the 
requirement  that  the  Participating 
Insurance  Company's  disregard  of 
voting  instructions  be  both  reasonable 
and  based  on  specified  good  faith 
determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its  separate 
account's  investment  in  that  Fund.  No 
charge  or  penahy  will  be  imposed  as  a 
result  of  such  a  withdrawal. 

16.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would,  or 
should,  be  materially  different  from 
what  those  policies  would,  or  should,  be 
if  such  investment  company  or  series 
thereof  funded  only  variable  annuity  or 
variable  life  insurance  contracts. 


AppiiuiiUs  ihtirtiturt!  dr^ut»  that  there  is 
no  reason  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding.  Moreover,  Applicants 
represent  that  the  Funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurance  company  or  type  of 
Contract. 

17.  Furthermore,  Applicants  have 
concluded  that  since  the  Code  imposes 
certain  diversification  requirements  on 
Underlying  Fund  assets  and  Treasury 
Regulation  1.817-5(f)(3)(iii)  specifically 
permits  "qualified  pension  or  retirement 
plans"  and  separate  accounts  to  share 
the  same  underlying  management 
investment  company,  no  inherent 
conflicts  of  interest  are  present  if  Plans 
and  Separate  Accounts  all  invest  in  the 
same  management  investment  company. 

18.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contract,  variable  life  insurance 
contracts  and  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  Separate  Account  or  the 
Plan  is  unable  to  net  purchase  payments 
to  make  the  distributions,  the  Separate 
Account  or  the  Plan  will  redeem  shares 
of  the  Funds  at  their  respective  net  asset 
value.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan.  The  life  insurance 
company  will  make  distributions  in 
accordance  with  the  terms  of  the 
Contract. 

19.  In  connection  with  any  meeting  of 
shareholders,  the  Funds  will  inform 
each  shareholder,  including  each 
Separate  Account  and  Plan,  of 
information  necessary  for  the  meeting. 
A  Participating  Insurance  Company  will 
then  solicit  voting  instructions 
consistent  with  the  "pass-through" 
voting  requirement.  Separate  Accounts 
and  Plans  will  each  have  the 
opportunity  to  exercise  voting  rights 
with  respect  to  their  shares  in  the 
Funds,  although  the  Separate  Accounts 
are  required  to  follow  the  pass-through 
voting  procedure. 

20.  Applicants  state  that  there  are  no 
conflicts  of  interest  between  Contract 
owners  and  participants  under  the  Plans 
with  respect  to  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  State  insurance 
commissioners  have  been  given  the  veto 
power  to  prevent  insurance  companies 
indiscriminately  redeeming  their 
separate  accounts  out  of  one  fund  and 
investing  those  monies  in  another  fund. 
Generally,  to  accomplish  such 
redemptions  and  transfers,  complex  and 
time-consuming  transactions  must  be 
undertaken.  Conversely,  trustees  of 
Plans  or  the  participants  in  participant- 
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directed  Plans  can  make  the  decision 
quickly  and  implement  redemption  of 
shares  from  a  Fund  and  reinvest  the 
monies  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  or,  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  a  suitable 
investment.  Based  on  the  foregoing. 
Applicants  represent  that  even  where 
the  interests  of  Contract  owmers  and  the 
interests  of  Plans  and  Plan  participants 
conflict,  the  issues  can  be  almost 
immediately  resolved  in  that  trustees  of 
the  Plans  can,  independently,  redeem 
shares  out  of  the  Funds. 

21.  Applicants  submit  that  there  is  no 
greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under  Plans 
and  Contract  owners  of  Separate 
Accounts  from  possible  future  changes 
in  the  federal  tax  laws  than  that  which 
already  exists  between  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners. 

22.  Finally,  Applicants  argue  that  the 
ability  of  the  Funds  to  sell  their 
respective  shares  directly  to  Plans  does 
not  create  a  "senior  security,"  as  such 
term  is  defined  under  Section  18(g)  of 
the  1940  Act,  with  respect  to  any 
Contact  owner  as  opposed  to  a 
participant  under  a  Plan.  Regardless  of 
the  rights  and  benefits  of  participants 
and  Contract  owners  under  the 
respective  Plans  and  Contracts,  the 
Plans  and  the  separate  accounts  have 
rights  only  with  respect  to  their  shares 
of  the  Funds.  Such  shares  may  be 
redeemed  only  at  net  asset  value.  No 
shareholder  of  any  of  the  Funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distributions  of  assets  or 
payment  of  dividends. 

23.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  factors  include:  the  cost  of 
organizing  and  operating  an  investment 
funding  medium;  the  lack  of  expertise 
with  respect  to  investment  managers 
(principally  with  respect  to  stock  and 
money  market  investments);  and  the 
lack  of  public  name  recognition  as 
investment  experts.  Specifically, 
Applicants  state  that  smaller  life 
insurance  companies  may  not  find  it 
economically  feasible,  or  within  their 
investment  or  administrative  expertise, 
to  enter  the  Contract  business  on  their 
own.  Applicants  argue  the  use  of  the 
Funds  as  common  investment  media  for 
the  Contracts  would  ease  these 
concerns.  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Adviser,  but  also  from 


the  cost  efficiencies  and  investment 
flexibility  afforded  by  a  large  pool  of 
funds. 

24.  Applicants  state  that  making  the 
Funds  available  for  mixed  and  shared 
funding  may  encourage  more  insurance 
companies  to  offer  variable  contracts 
such  as  the  Contracts  which  may  then 
increase  competition  with  respect  to 
both  the  design  and  the  pricing  of 
variable  contracts.  Applicants  submit 
that  this  can  be  expected  to  result  in 
greater  product  variation  and  lower 
charges. 

25.  Applicants  argue  that  Contract 
owners  would  benefit  because  mixed 
and  shared  funding  will  eliminate  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Moreover,  Applicants  assert  that 
sales  of  shares  of  the  Funds  to  Plans 
should  increase  the  amount  of  assets 
available  for  investment  by  such  Funds. 
This  should,  in  turn,  promote 
economies  of  scale,  permit  increased 
safety  of  investments  through  greater 
diversification,  and  make  the  addition 
of  new  portfolios  more  feasible. 

26.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Additionally,  Applicants  note  the 
previous  insurance  of  orders  permitting 
mixed  and  shared  funding  where  shares 
of  a  fund  were  sold  directly  to  qualified 
plans  such  as  the  Plans. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  order 
requested  in  the  application  is  granted: 

1.  A  majority  of^tne  Board  of  Directors 
of  each  Fund  (each  a  "Board")  will 
consist  of  persons  who  are  not 
"interested  persons"  thereof,  as  defined 
by  Section  2(a)(19)  of  the  1940  Act  and 
the  rules  thereunder  and  as  modified  by 
any  applicable  orders  of  the 
Commission  ("disinterested  directors"), 
except  that  if  this  condition  is  not  met 
by  reason  of  death,  disqualification,  or 
bona  fide  resignation  of  any  direc*.or  or 
directors,  then  the  operation  of  this 
condition  shall  be  suspended;  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Boards  will  momtor  their 
respective  Funds  for  the  existence  of 
any  material  irreconcilable  conflict 
between  the  interests  of  Contract  owners 
of  all  Separate  Accounts  and 
participants  under  Plans  investing  in 
the  respective  Funds.  An  irreconcilable 
material  conflict  may  arise  for  a  variety 


of  reasons,  including:  (a)  an  action  by 
any  state  insurance  regulatory  authority; 
(b)  a  change  in  applicable  federal  or 
state  insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  any  portfolio  of  Funds 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  Contract 
owners;  (f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  Contract  owners; 
and  (g)  if  applicable,  a  decision  by  a 
Participating  Plan  (as  defined  below)  to 
disregard  the  voting  instructions  of  Plan 
participants. 

3  The  Adviser  (or  any  other 
investment  adviser  of  a  Fund),  any 
Participating  Insurance  Company,  and 
any  Plan  that  executes  a  Fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  the  Fund  (referred  to  hereafter  as  a 
"Participating  Plans"),  will  report  any 
potential  or  existing  conflicts  to  the 
Board.  The  Adviser,  Participating 
Insurance  Companies  and  Participating 
Plans  will  be  responsible  for  assisting 
the  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  Contract  owmer  voting 
instructions  are  disregarded  and  an 
obligation  by  each  Participating  Plan  to 
inform  the  Board  whenever  Plan 
participant  voting  instructions  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  and  Participating  Plans 
investing  in  the  Funds  under  their 
agreements  governing  participation  in 
each  Fund,  and  such  agreements  will 
provide  that  these  responsibilities  will 
be  carried  out  with  a  view  only  to  the 
interests  of  Contract  owners  and  Plan 
participants,  as  apphcable. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fund,  or  a  majority  of  its 
disinterested  directors,  that  a  material 
irreconcilable  conflict  exists  with 
respect  to  a  portfolio  of  a  Fund,  a 
Participating  Insurance  Company  or 
Participating  Plan  wall,  at  its  expense 
aiid  to  the  extent  reasonably  practical 
(as  determined  by  a  majority  of  the 
disinterested  directors  of  that  Fund), 


take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  irreconcilable 
material  conflict,  up  to  and  including:, 
(a)  withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  Fund  or  any  portfolio  thereof 
and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
may  include  another  portfolio  of  that 
Fund  or  another  Fund;  (b)  submitting 
the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  Contract  owners  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  Contract 
owners  of  one  or  more  Participating 
Insurance  Companies)  that  votes  in 
favor  of  such  segregation,  or  offering  to 
the  affected  Contract  owners  the  option 
of  making  such  a  change;  and  (c) 
establishing  a  new  registered 
management  investment  company.  If  a 
material  irreconcilable  conflict  arises 
because  of  a  Participating  Insurance 
Company's  decision  to  disregard 
Contract  owner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  Fund,  to  withdraw  its 
separate  account's  investment  in  that 
Fimd  (or  any  portfolio  thereof),  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  If  a  material 
irreconcilable  confUct  arises  because  of 
a  Participating  Plan's  decision  to 
disregard  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Plan  may  be  required,  at 
the  election  of  the  Fund,  to  withdraw  its 
investment  in  that  Fund  (or  any 
portfolio  thereof),  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  To  the  extent 
permitted  by  apphcable  law,  the 
responsibility  of  taking  remedial  action 
in  the  event  of  a  Board  determination  of 
an  irreconcilable  material  conflict  and 
bearing  the  cost  of  such  remedial  action 
wall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Participating  Plans  under  their 
agreements  governing  participation  in 
the  Funds,  and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interest  of  Contract  owners  and  Plan 
participants,  as  applicable. 

5.  For  purposes  of  Condition  Four,  a 
majority  of  the  disinterested  directors  of 
the  applicable  Board  will  determine 
whether  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
confhct,  but  in  no  event  will  the  Fund 
or  the  Adviser  (or  any  other  investment 
adviser  of  a  Fund)  be  required  to 
establish  a  new  funding  medium  for  any 
Contract.  No  Participating  Insurance 
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Company  will  be  requLred  by  Condition 
Four  to  establish  a  new  funding  medium 
for  any  Contract  if  a  majority  of  Contract 
owners  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer.  No 
Participating  Plan  will  be  required  by 
Condition  Four  to  establish  a  new 
funding  medium  for  such  Plan  if  (a)  a 
majority  of  Plan  participants  materially 
and  adversely  affected  by  the  material 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
governing  Plan  documents  and 
applicable  law,  the  Participating  Plan 
makes  such  decision  without  a  Plan 
participant  vote. 

6.  The  Adviser,  all  Participating 
Insurance  Companies,  and  Participating 
Plans  will  be  promptly  informed,  in 
writing,  of  the  Board's  determination 
that  an  irreconcilable  material  conflict 
exists,  and  its  implications. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  of  Fund  shares  to  all  Contract 
owners  so  long  as  the  SEC  interprets  the 
1940  Act  to  require  pass-through  voting 
privileges  for  Contract  owners. 
Accordingly,  Participating  Insurance 
Companies  will  vote  shares  of  the  Funds 
held  in  their  separate  accounts  in  a 
manner  consistent  with  timely  voting 
instructions  received  from  Contract 
owners.  Each  Participating  Insurance 
Company  will  vote  Fund  shares  held  in 
its  Separate  Accounts  for  which  it  has 
not  received  timely  voting  instructions 
firom  Contract  owners,  as  well  as  Fimd 
shares  held  in  its  general  account  or 
otherwise  attributable  to  it,  in  the  same 
proportion  as  it  votes  Fund  shares  for 
which  it  has  received  instructions. 
Participating  Insiuvnce  Companies  will 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  investing  in  each 
Fund  calculates  voting  privileges  in  a 
manner  consistent  with  the  separate 
accounts  of  other  Participating 
Insurance  Companies  investing  in  that 
Fund.  The  obligation  to  calculate  voting 
privileges  in  a  manner  consistent  with 
all  other  Separate  Accounts  investing  in 
each  Fund  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreements 
governing  participation  in  that  Fund. 

8.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  a  Board, 
and  all  Board  action  with  regard  to 
determining  the  existence  of  a  conflict, 
notifying  the  Adviser,  Participating 
Insurance  Companies  and  Participating 
Plans  of  a  conflict,  and  determining 
whether  any  proposed  action  adequately 
remedies  a  conflict,  will  be  properly 
recorded  in  the  minutes  of  the 
appropriate  Board  or  other  appropriate 
records,  and  such  minutes  or  other 


records  shall  be  made  available  to  the 
SEC  upon  request. 

9.  Each  Fund  will  comply  with  all  the 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  will  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Funds),  and,  in  particular,  each  Fund 
will  either  provide  for  annual  meetngs 
(except  insofar  as  the  SEC  may  interpret 
Section  16  of  the  1940  Act  not  to  require 
such  meetings),  or  comply  with  Section 
16(c)  of  the  1940  Act  (although  the  Fund 
is  not  one  of  the  trusts  described  in 
Section  16(c)  of  the  1940  Act)  as  well  as 
Section  16(a)  of  the  1940  Act  and,  if 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Fund  will  act  in 
accordance  with  the  SEC's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  directors  and  with  whatever 
rules  the  SEC  may  promulgate  with 
respect  thereto. 

10.  Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  the  Fund  is  intended 
to  be  the  funding  vehicle  for  Contracts 
offered  by  various  Participating 
Insurance  Companies  and  to  Plans;  (b) 
material  irreconcilable  conflicts  may 
arise  among  various  Contract  owners 
and  Plan  participants;  and  (c)  the  Board 
will  monitor  events  in  order  to  identify 
the  existence  of  any  material 
irreconcilable  conflict  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  such  conflict.  Each  Fund 
will  notify  all  Participating  Insurance 
Companies  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate. 

11.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  under  the  1940  Act  are 
amended  (or  if  Rule  6e-3  under  the 
1940  Act  is  adopted)  to  provide 
exemptive  relief  from  any  provisions  of 
the  1940  Act  or  the  rules  thereunder 
with  respect  to  mixed  and  shared 
funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  the  Applicants,  then  the 
Funds  and  the  Participating  Insurance 
Companies,  as  appropriate,  will  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

12.  No  less  than  annually,  the  Adviser 
(and/or  its  affiliates),  the  Participating 
Insurance  Companies  and  Participating 
Plans,  will  submit  to  the  Board  such 
reports,  materials,  or  data  as  the  Board 
may  reasonably  request  so  that  the 
Board  may  carry  out  fully  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials  and  data  will  be 


submitted  more  frequently  if  deemed 
appropriate  by  the  Board.  The 
obligations  of  the  Participating 
Insurance  Companies  and  Participating 
Plans  to  provide  these  reports,  materials 
and  data  to  the  Board  will  be  a 
contractual  obligation  of  the 
Participating  Insurance  Companies  and 
Participating  Plans  under  their 
agreements  governing  their  participation 
in  the  Funds. 

13.  If  a  Plan  or  Plan  participant 
should  become  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund,  such  Plan 
or  Plan  participant  will  execute  a 
participation  agreement  with  that  Fund 
including  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  Plan  or  Plan 
participant  will  execute  an  application 
containing  an  acknowledgement  of  this 
condition  at  the  time  of  its  initial 
purchase  of  shares  of  the  Funds. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  E)oc.  96-368  Filed  l-»-96;  8:45  am) 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPt.lCANT:  Renaissance  Assets  Trust. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(0- 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  6,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
January  29,  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  100  Renaissance  Center,  26th 
Floor.  Detroit  Michigan  48243 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant  s  Repr»"»»  ntations 

1.  Applicant,  a  registered  open-end 
investment  company,  organized  as  a 
Massachusetts  business  trust,  was 
sponsored  by  its  distributor,  First  of 
Michigan  Corporation  ("FoM").  to  serve 
as  a  money  market  investment  vehicle 
for  its  brokerage  customers.  On 
December  29,  1981,  applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  and  a  registration  statement  on  Form 
N-1  pursuant  to  section  8(b)  of  the  Act 
and  the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  May  28, 1982  and  applicant 
commenced  its  initial  public  offering 
shortly  thereafter.  Applicant  consists  of 
two  portfolios:  Renaissance  Money 
Market  Fund  and  Renaissance 
Government  Fund. 

2.  On  or  about  January  27,  1996,  FoM 
sent  a  letter  to  each  of  its  customers 
which  held  shares  in  applicant  (such 
customers  constituted  all  of  applicant's 
shareholder)  advising  them  that  FoM 
had  decided  to  replace  applicant  with  a 
newly  formed  money  market  fund 
known  as  "Cranbook  Funds."  consisting 
of  two  portfolios  with  investment 
objectives  similar  to  applicant's 
portfolios.  The  letter  contained  a 
prospectus  of  Cranbook  Funds  and 
informed  each  shareholder  that,  unless 
such  shareholder  specifically  requested 
otherwise,  all  of  such  shareholder's 
balances  invested  in  applicant  would  be 
transferred  to  Cranbrook  Funds, 
effective  February  28.  1995  (the 
"Closing  Date").  One  of  applicant's 
shareholders  made  such  a  request  and 


FoM  arranged  for  that  shareholder's 
shares  to  be  redeemed  in  cash  on  or 
prior  to  the  Closing  Date. 

3.  On  February  16, 1995,  applicant's 
board  of  directors  adopted  resolutions 
effecting  the  merger  between  Cranbrook 
Funds  and  applicant.  No  proxy  material 
was  distributed  in  connection  with  the 
merger.  Pursuant  to  the  resolutions,  on 
the  Closing  Date,  applicant  transferred 
all  of  Its  assets  to  Cranbrook  Funds, 
Cranbook  Funds  assumed  all  of 
applicant's  liabilities,  and  Cranbrook 
Funds  issued  to  applicant  shares  of 
beneficial  interest  in  Cranbrook  Funds 
having  an  aggregate  net  asset  value 
equal  to  the  net  asset  value  of  the  assets 
transferred  from  applicant.  Thereafter, 
on  the  Closing  Date,  applicant  redeemed 
all  of  its  outstanding  shares  by 
distributing  all  of  its  assets  (consisting 
solely  of  shares  in  Cranbrook  Funds)  in 
kind  to  applicant's  shareholders. 

4.  Applicant's  portfolio  securities 
were  valued  using  the  amortized  cost 
method.  No  brokerage  commissions 
were  paid.  As  of  the  Closing  Date, 
Renaissance  Money  Market  Fund  had 
346,675,648.07  shares  of  beneficial 
interest  outstanding  with  an  aggregate 
and  per  share  net  asset  value  of 
$346,675,648.07  and  $1.00.  respectively. 
Renaissance  Government  Fund  had 
47.161.519  shares  of  beneficial  interest 
outstanding  with  an  aggregate  and  per 
share  net  asset  value  of  $47,161,519  and 
$1.00,  respectively. 

5.  Applicant  incurred  certain 
expenses,  consisting  primarily  of  legal 
fees  and  accounting  fees  in  connection 
with  the  merger.  Such  expenses  were 
paid  by  Cranbrook  Funds'  investment 
adviser,  Cranbrook  Capital  Management, 
Inc.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

6.  Applicant  terminated  its  existence 
as  a  Massachusetts  business  trust  on 
June  19,  1995. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
[PR  Doc.  96-361  Filed  1-9-96;  8:45  am] 

BILLING  CODE  8O1O-OI-M 


[Bel.  No.  IC-2165C    c  ,ie  no.  812-9764] 

The  One  Group  Investment  Trust 

)anuary  3, 1996. 

AGENCY:  U.S.  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

ArruiCANT:  The  One  Group  Investment 
Trust  ("Trust"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  Section  6(c)  for  exemptions  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  granting  exemptions  to 
the  extent  necessary  to  permit  shares  of 
the  Trust  and  all  future  of>en-end 
investment  companies  for  which  Banc 
One  Investment  Advisors  Corporation 
("Advisor"),  or  any  affiliate  thereof, 
serves  as  manager,  principal 
underwriter,  or  sponsor  and  whose 
shares  are  sold  to  separate  accounts  of 
insurance  companies  and  qualified 
pension  and  retirement  plans  (the 
"Future  Funds")  (the  Trust  and  the 
Future  Funds  collectively  are  referred  to 
as  the  "Fund(s)")  to  be  sold  to  and  held 
by  (i)  variable  annuity  and  variable  life 
insurance  company  separate  accounts  of 
both  affiliated  and  unaffiliated  life 
insurance  companies  ("Participating 
Insurance  Companies")  and  (ii) 
qualified  pension  and  retirement  plans 
("Plans")  outside  the  separate  account 
context. 

FlUNG  DATE:  The  application  was  filed 
on  September  14,  1995  and  will  be 
amended  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
waiting  to  the  Secretary  of  the  SEC. 
ADDRESSES:  SEC,  Secretary,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Michael  V.  Wible,  Esq.,  Banc 
One  Corporation,  100  E.  Broad  Street, 
Columbus,  OH  43271-0158. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Macdonald,  Staff  Attorney,  or 
Wendy  Friedlander.  Deputy  Chief 
(Office  of  Insurance  Products),  Division 
of  Investment  Management,  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATK)N:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  frtttn  the 
Piihlir  RufpFftnce  Branch  of  the  SEC. 

Applicant's  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust  organized  on  June  7. 
1993.  is  registered  under  the  1940  Act 
as  an  open-end  diversified  management 
investment  company.  The  Trust 
currently  consists  of  four  Portfolios.  The 
Board  of  Trustees  may  establish 
additional  Portfolios  at  any  time,  each 
with  its  own  investment  objective  and 
policies  ("Future  Investment 
Portfolios"). 

2.  Advisor,  a  registered  investment 
adviser  under  the  Investment  Advisors 
Act  of  1940.  serves  as  investment 
adviser  to  the  Trust  and  will  serve  as 
investment  adviser  to  the  Fvmds. 
Advisor  is  an  indirect,  wholly-owned 
subsidiary  of  BANC  ONE 
CORPORATION,  an  interstate  bank 
holding  company  incorporated  in  the 
State  of  Ohio.  Nationwide  Financial 
Services.  Inc.  a  wholly-owned 
subsidiary  of  Nationwide  Life  Insurance 
Company,  will  serve  as  administrator  of 
each  Fund. 

3.  Shares  of  the  Trust  currently  are 
offered  only  to  Nationwide  VA  Separate 
Account-C.  a  separate  account  of 
Nationwide  Life  and  Annuity  Insurance 
Company  ("Nationwide"),  to  fund  the 
benefits  of  the  OneR  Investors 
AnnuitySM,  a  variable  annuity  contract 
issued  by  Nationwide.  It  is  intended, 
however,  that  shares  of  the  Funds  will 
be  offered  to  separate  accounts  of  other 
insurance  companies,  including 
insurance  companies  that  are  not 
affiliated  with  Nationwide. 

4.  Applicant  states  that,  upon  the 
granting  of  the  order  requested  in  the 
application,  the  Fimds  intend  to  offer 
shares  of  their  existing  Portfolios  and 
Future  Investment  Portfolios  to  separate 
accounts  of  Participating  Insurance 
Companies  the  ("Separate  Accounts")  to 
serve  as  the  investment  vehicle  for 
various  types  of  insurance  products, 
which  may  include  variable  annuity 
contracts,  single  premium  variable  life 
insurance  contracts,  scheduled 
premium  variable  life  insurance 
contracts,  and  flexible  premium  variable 
life  insurance  contracts.  The  funds  also 
may  be  used  as  investment  vehicles  for 
Plans. 


UMI 


Applicant's  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("UTT").  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a).  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  accuuiil's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  UIT  ("Underlying 
Fund")  offers  its  shares  "exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company."  Therefore,  the 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  with  respect  to  a  scheduled 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  offers  its  shares  to 
a  variable  annuity  separate  account  of 
the  same  company  or  of  any  other 
affiliated  or -unaffiliated  life  insurance 
company.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  of  a  single 
insurance  company  (or  of  two  or  more 
affiliated  insurance  companies)  is 
referred  to  as  "mixed  funding." 

2.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  life 
insurance  separate  account  that  owns 
shares  of  an  Underlying  Fund  that  also 
offers  its  shares  to  separate  accounts 
funding  variable  contracts  to  one  or 
more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  annuity  and  variable  life 
insurance  separate  accounts  of 
unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding." 

3.  Applicant  notes  that  the  relief 
under  Rule  6e-2(b)(15)  is  available  only 
where  shares  are  offered  exclusively  to 
separate  accounts,  and  that  additional 
exemptive  relief  is  necessary  if  shares  of 
the  Funds  also  are  to  be  sold  to  Plans. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  UTT,  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a).  13(a).  15(a).  and 
15(b)  of  the  1940  Act.  The  relief 
provided  by  Rule  6e-3(T)(b)(15)  also  is 
available  to  a  separate  account's 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 


The  exemptions  granted  by  Rule  6e-3(T) 
are  available  only  where  the  Separate 
Account's  Underlying  Fund  offers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  or  flexible  contracts,  or  both; 
or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company.  •  *  *  "  Therefore, 
Rule  6e-3(T)  permits  mixed  funding 
with  respect  to  a  flexible  premium 
variable  life  insurance  separate  account, 
subject  to  certain  conditions.  However, 
Rule  6e-3(T)  does  not  permit  shared 
funding  because  the  relief  granted  by 
Rule  6e-3(T)(b)(15)  is  not  available  with 
respect  to  a  flexible  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  a  management  company 
that  also  offers  its  shares  to  separate 
accounts  (including  variable  annuity 
and  flexible  premium  and  scheduled 
premium  variable  life  insurance 
separate  accounts)  of  unaffiliated  life 
insurance  companies. 

5.  Applicant  notes  that  the  relief 
under  Rule  6e-3{T)  is  available  only 
where  shares  of  an  Underlying  Fund  are 
offered  exclusively  to  separate  accounts, 
and  that  additional  relief  is  necessary  if 
shares  of  the  Funds  also  are  to  be  sold 
to  Plans. 

6.  Applicant  states  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
each  Fund  to  increase  its  asset  base 
through  the  sale  of  shares  of  the  Fund 
to  Plans.  Applicant  states  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986.  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  the  contracts  held 
in  the  Funds.  The  Code  provides  that 
such  contracts  shall  not  be  treated  as 
annuity  contracts  or  life  insurance 
contracts  for  any  period  in  which  the 
investments  are  not,  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department,  adequately  diversified.  On 
March  2. 1989.  the  Department  of  the 
Treasury  issued  regulations  (Trees.  Reg. 
1.817-5  (1989))  which  established 
diversification  requirements  for  the 
investment  portfolios  underlying 
variable  contracts.  The  regulations 
provide  that,  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  The  regulations  do. 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  the  trustee  of  a  quahfied 
pension  or  retirement  plan  without 
adversely  affecting  the  ability  of  shares 
in  the  same  investment  company  to  also 


be  held  by  the  separate  accounts  oT 
insurance  companies  in  connection 
with  their  variable  contracts.  (Treas. 
Reg.  §1.817-5(0(3)(iii)). 

7.  Applicant  states  that  the 
promulgation  of  Rule  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasur>  regulations 
and  assert  that,  given  the  then  current 
tax  law.  the  sale  of  shares  of  the  same 
investment  company  to  both  <w»narate 
accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 

8.  Applicant  therefore  requests  relief 
from  Sections  9(a),  13U).  15(a)  and  15(b) 
of  the  1940  Act,  and  Rules  6e-2(b)(l,S) 
and  6e-3(T)(b)(15)  thereunder,  to  the 
extent  necessary  to  permit  shares  of  the 
Funds  to  be  offered  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

9.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  to,  or  principal  underwriter  for, 
any  registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
specified  in  Section  9(a)  (1)  or  (2)  of  the 
1940  Act.  Rules  6e-2(b)(15)  (i)  and  (ii). 
and  6e-3(T)(b)(15)  (i)  and  (ii),  provide 
exemptions  from  Section  9(a)  under 
certain  circumstances,  subject  to  the 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(l'5)(i) 
pemits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  Underlying  Fund.  The  relief 
provided  by  Rules  6e-2(b)(15)(ii)  and 
6e-3(T)(b){15)(ii)  permits  the  life  insurer 
to  serve  as  the  Underlying  Fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  Underlying  Fund. 

10.  Applicant  states  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15).  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicant  states  that  those 
rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  to  apply 
the  provisions  of  Section  9(a)  to  the 
many  individuals  employed  by  the 
Participating  Insurance  Companies, 
most  of  whom  will  have  no  involvement 


in  matters  pertaining  to  investment 
companies  within  that  organization. 
Applicant  submits  that  there  is  no 
regulatorv'  reason  to  apply  the  provision 
of  Section  9(a)  to  the  many  individuals 
in  the  Participating  Insurance 
Companies  that  may  utilize  the  Funds 
as  the  funding  medium  for  variable 
contracts.  The  application  states  that  the 
relief  requested  will  not  be  affected  by 
the  nrnnnsed  sale  of  shares  of  the  Funds 
to  Plans  The  insulation  of  the  Funds 
from  individuals  disqualified  under  the 
1940  Act  remains  in  place.  Applicant 
asserts  that  since  the  Plans  are  not 
investment  companies  no  additional 
relief  is  necessary. 

11   Rules  6e-2{b)(15)(iii)  and  6e- 
3(T)(bUl5)(iii)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  writh  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  SEC  interprets  the 
1940  Act  to  require  such  privileges. 
12.  Rules  6e-2(b)(15)(ih)  and  6e- 
3(T)[b)(15)(iii)  provide  partial 
exemptions  from  Sections  13(a),  15(a), 
and  15fb)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  pass-through 
voting  with  respect  to  management 
investment  company  shares  held  by  a 
separate  account,  to  permit  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  contract 
owners  m  certain  limited 
circu.Tistances. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  in  connection  with  the  voting  of 
an  Underlying  Fund  if  such  instructions 
would  require  such  shares  to  be  voted 
to  cause  such  companies  to  make,  or 
refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such 
companies,  or  to  approve  or  disapprove 
any  contract  between  a  Fund  and  its 
investment  adviser,  when  required  to  do 
so  bv  an  insurance  regulatory  authority, 
subject  to  the  provisions  of  paragraphs 
(b)(5)(i)  and  (b)(7)(ii)(A)  of  each  Rule. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard 
contract  owners'  voting  instructions  if 
the  contract  owners  initiate  any  change 
in  such  company's  investment  policies 
or  nnv  principal  underwriter  or 
investment  adviser,  providing  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 


provisions  of  paragraphs  (b)(5)(ii)  and 
(b)(7)(ii)  (B)  and  (C)  of  each  Rule. 

13.  Applicant  further  represents  that 
the  sale  of  shares  by  a  Fund  to  the  Plans 
does  not  impact  the  reUef  requested  in 
this  regard.  Shares  of  the  Funds  sold  to 
Plans  would  be  held  by  the  trustees  of 
such  Plans  as  required  by  Section  403(a) 
of  ERISA.  Section  403(a)  also  provides 
that  the  trustees  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  certain  exceptions 
not  relevant  herein.  Accordingly.  Plan 
trustees  have  exclusive  authority  and 
responsibility  for  voting  proxies  on 
behalf  of  a  Plan. 

14.  Applicant  states  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief. 
Applicant  asserts  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  Applicant  notes  that 
where  different  Participating  Insxuance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insurance  Companies  are 
domiciled.  Applicant  states  that  this 
possibility  is  no  different  or  greater  than 
exists  where  a  single  insurer  and  its 
affiliates  offer  their  insurance  products 
in  several  states. 

15.  Applicant  argues  that  affiliation 
does  not  reduce  the  potential  for 
differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15))  are 
designed  to  safeguard  against  any 
adverse  effects  that  these  differences 
may  produce.  If  a  particular  state 
insurance  regulator's  decision  conflicts 
with  the  majority  of  other  state 
regulators,  the  affected  insurer  may  be 
required  to  withdraw  its  separate 
account's  investment  in  the  relevant 
Funds. 

16.  Applicant  also  argues  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
contract  owner  voting  instructions. 
Potential  disagreement  is  limited  by  the 
requirement  that  the  Participating 
Insurance  Company's  disregard  of 
voting  instructions  be  both  reasonable 
and  based  on  specified  good  faith 
determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  contract  owner 
instructions  represents  a  minority 
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position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its  separate 
account's  investment  in  that  Fund.  No 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  a  withdrawal. 

17.  Applicant  states  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would,  or 
should,  be  materially  different  from 
what  those  policies  would,  or  should,  be 
if  such  investment  company  or  series 
thereof  funded  only  variable  annuity  or 
variable  life  insurance  contracts. 
Applicant  therefore  argues  that  there  is 
no  reason  to  believe  that  conflicts  of 
interest  would  result  ht)m  mixed 
funding.  Moreover,  Applicant 
represents  that  the  Funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurance  company  or  type  of 
Contract. 

18.  Applicant  notes  that  no  single 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  annuity 
and  variable  life  insurance  contract 
owners  is  composed  of  individuals  of 
diverse  financial  status,  age.  insurance 
and  investment  goals.  An  investment 
company  supporting  even  one  type  of 
insurance  product  must  accommodate 
those  diverse  factors  in  order  to  attract 
and  retain  purchasers. 

19.  Applicant  further  notes  that 
Section  817(h)  of  the  Code  is  the  only 
section  in  the  Code  where  separate 
accounts  are  discussed.  Section  817(h) 
imposes  certain  diversification 
standards  on  Underlying  Fund  assets 
and  Treasury  Regulation  1.817- 
5(f)(3)(iii)  specifically  permits 
■■qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Therefore,  neither  the  Code, 
the  "Treasury  regulations  nor  the  revenue 
rulings  thereunder  present  any  inherent 
confiicts  of  interest  if  all  invest  in  the 
same  management  investment  company. 

20.  While  there  are  differences  in  the 
manner  in  which  distributions  are  taxed 
for  variable  annuity  contracts,  variable 
life  insurance  contracts  and  Flans. 
Applicant  states  that  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Plan  is  unable  to  net  purchase  payments 
to  make  the  distributions,  the  separate 
account  or  the  Plan  will  redeem  shares 
of  the  Funds  at  their  respective  net  asset 
value.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan.  The  life  insurance 
company  will  surrender  values  ft-om  the 
separate  account  into  the  general 


account  to  make  distributions  in 
accordance  with  the  terms  of  the 
variable  contract. 

21.  With  respect  to  voting  rights. 
Applicant  states  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  contract  owners 
and  to  Plans.  Applicant  represents  that 
the  transfer  agent  for  each  Fund  will 
inform  each  Participating  Insurance 
Company  of  its  share  ownership  in  each 
Separate  Account,  as  well  as  inform  the 
trustees  of  the  Plans  of  their  holdings. 
Each  Participating  Insurance  Company 
will  then  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T). 

22.  Applicant  argues  that  the  ability  of 
the  Fluids  to  sell  their  shares  directly  to 
Plans  does  not  create  a  ■■senior 
security. '■  as  such  term  is  defined  under 
Section  18(g)  of  the  1940  Act.  with 
respect  to  any  contract  owner  as 
opposed  to  a  participant  under  a  Plan. 
Regardless  of  the  rights  and  benefits  of 
participants  and  contract  owners  under 
the  respective  Plans  and  Contracts,  the 
Plans  and  the  separate  accounts  have 
rights  only  with  respect  to  their 
respective  shares  of  the  Funds.  Such 
shares  may  be  redeemed  only  at  net 
asset  value.  No  shareholder  of  any  of  the 
Funds  has  any  preference  over  any  other 
shareholder  with  respect  to 
distributions  of  assets  or  payment  of 
dividends. 

23.  Finally.  Applicant  asserts  that 
there  are  no  conflicts  between  contract 
owners  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners"  veto  powers  over 
investment  objectives.  State  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  cannot  simply 
indiscriminately  redeem  their  separate 
accounts  out  of  one  fund  and  invest 
those  monies  in  another  fund. 
Generally,  to  accomplish  such 
redemptions  and  transfers,  complex  and 
time  consuming  transactions  must  be 
undertaken.  Conversely,  trustees  of 
Plans  can  make  the  decision  quickly 
and  implement  redemption  of  shares 
from  a  Fund  and  reinvest  the  monies  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  a  suitable  investment. 
Based  on  the  foregoing.  Applicant 
represents  that  even  should  there  arise 
issues  where  the  interests  of  contract 
owners  and  the  interests  of  Plan 
conflict,  the  issue  can  be  almost 
immediately  resolved  in  that  trustees  of 
the  Plans  can.  independently,  redeem 
shares  out  of  the  Funds. 

24.  Applicant  states  that  various 
factors  have  kept  certain  insurance 
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companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicant,  these 
factors  include:  the  cost  of  organizing 
and  operating  an  investment  funding 
medium;  the  lack  of  expertise  with 
respect  to  investment  managers;  and  the 
lack  of  public  name  recognition  of 
certain  insurers  as  investment 
professionals.  Applicant  argues  the  use 
of  the  Funds  as  common  investment 
media  for  the  Contracts  would  ease 
these  concerns.  Applicant  submits  that 
mixed  and  shared  funding  should 
benefit  variable  contract  owners  by:  (a) 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (b)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Funds,  thereby 
promoting  economies  of  scale, 
permitting  greater  safety  through  greater 
diversification,  and/or  making  the 
addition  of  new  portfolios  more  feasible; 
and  (c)  encouraging  more  insurance 
companies  to  offer  their  variable 
contract,  resulting  in  increased 
competition  with  respect  to  both  the 
design  and  the  pricing,  which  can  be 
expected  to  result  in  more  product 
variation  and  lower  charges.  Each  Fund 
will  be  managed  to  attempt  to  achieve 
its  investment  objectives  and  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  insurance  product. 

25.  Applicant  asserts  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicant  states  that  separate  accounts 
organized  as  UITs  have  historically  been 
employed  to  accimiulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicant  also 
asserts  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

Applicant  has  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Directors 
or  Trustees  of  each  Fund  (each  a 
"Board")  will  consist  of  persons  who 
are  not  "interested  persons'^  thereof,  as 
defined  by  Section  2(a)(19)  of  the  1940 
Act  and  the  Rules  thereunder  and  as 
modified  by  any  applicable  orders  of  the 
Commission  ("disinterested  directors"), 
excepted  that  if  this  condition  is  not  met 
by  reason  of  death,  disqualification,  or 
bona  fide  resignation  of  any  director(s) 
or  trustee(s),  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 


vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  of  each  Fund  will 
monitor  the  Fund  for  the  existence  of 
any  material  irreconcilable  conflict 
between  the  interests  of  contract  owners 
of  all  Separate  Accounts  investing  in  the 
Fund.  A  material  irreconcilable  conflict 
may  arise  for  a  variety  of  reasons, 
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insurance  regulatory  authority;  (b)  a 
change  in  applicable  Federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  pnvate 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulator. 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding:  (d)  the  manner  in  which  the 
investments  of  any  series  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  vanable  annuity 
and  variable  life  insurance  contract 
owners;  and  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners. 

3.  In  the  event  that  a  Plan  should 
become  an  owner  of  10%  or  more  of  the 
assets  of  a  Fund,  such  Plan  will  execute 
a  participation  agreement  with  the  Fund 
including  the  conditions  set  forth  herein 
to  the  extent  applicable.  A  Plan  will 
execute  an  application  with  each  of  the 
Funds,  including  Future  Funds,  that 
contains  acknowledgement  of  this 
condition  at  the  time  of  its  initial 
purchase  of  shares  of  the  Fund. 

4.  Participating  Insurance  Companies, 
the  Advisor,  and  any  Plan  that  executes 
a  fund  participation  agreement  upon 
becoming  an  owmer  of  10%  or  more  of 
the  assets  of  a  Fund  (collectively,  the 
"Participants")  will  report  any  potential 
or  existing  conflicts  to  the  respective 
responsible  Board(s).  Participants  will 
be  responsible  for  assisting  the  Board(s) 
in  carrying  out  its  responsibilities  under 
these  conditions  by  providing  the 
Board(s)  with  all  information  reasonably 
necessary  for  the  Board(s)  to  consider 
any  issues  raised.  This  includes,  but  is 
not  limited  to,  an  obligation  by  the 
Advisor  and  each  Participating 
Insurance  Company  to  inform  the 
respective  responsible  Board(s) 
whenever  contract  owner  voting 
instructions  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board(s)  will  be  a  contractual 
obligation  of  all  Participants  investing 
in  the  Funds  under  their  agreements 
governing  participation  in  each  Fund, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 


with  a  view  only  to  the  interests  of 
contract  owners. 

5  If  it  IS  determined  by  a  majority  of 
the  Board,  or  a  majority  of  its 
disinterested  directors  or  trustees,  that  a 
material  irreconcilable  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  and  Plans  will,  at  their 
expense  and  to  the  extent  reasonably 
practical  (as  determined  by  a  majority  of 
the  disinterested  directors  or  trustees) 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  irreconcilable 
material  conflict,  up  to  and  including: 
(a)  withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  affected  Fund  or  any  portfolio 
thereof  and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
mav  include  another  portfolio  of  that 
Fund  or  another  Fund;  (b)  submitting 
the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  ail  affected  contract  owners  and. 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  variable 
annuity  and  variable  life  insurance 
contract  owners  of  one  or  more 
Panicipating  Insurance  Companies)  that 
votes  m  favor  of  such  segregation,  or 
offering  to  the  affected  contract  owners 
the  option  of  making  such  a  change;  and 
(c)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
adecisionbya  Participating  Insurance 
Companv  to  disregard  contract  owner 
voting  instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
he  required,  at  the  election  of  the  Fund. 
to  withdraw  its  Separate  Accoimt's 
investment  in  that  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  The  responsibility 
of  taking  remedial  action  in  the  event  of 
a  Board  determination  of  an 
irreconcilable  material  conflict  and 
bearing  the  cost  of  such  remedial  action 
will  be  a  contractual  obligation  of  all 
Participants  under  their  agreements 
governing  participation  in  the  Fimds, 
and  these  responsibiUties  «rill  be  carried 
out  with  a  view  only  to  the  interests  of 
contract  owners  and  Plan  participants, 
as  applicable. 

For  purposes  of  this  Condition  Five, 
a  majoritv  of  the  disinterested  directors 
or  trustees  of  the  Board  shall  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  irreconcilable 
material  conflict,  but  in  no  event  will 
the  Fund  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  shall  be  required  by  this 
Condition  Five  to  establish  a  new 


funding  medium  for  any  variable 
contract  if  any  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
contract  owners  materially  adversely 
affected  by  the  material  irreconcilable 
conflict. 

6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implicadons  shall  be 
made  known  in  writing  prompUy  to  all 
Participants. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  of  Fimd  shares  to  all  variable 
contract  owners  so  long  as  the  SEC 
interprets  the  1940  Act  to  require  pass- 
through  voting  privileges  for  contract 
owners.  Accordingly,  Participating 
Insurance  Companies  will  vote  shares  of 
the  Funds  held  in  their  Separate 
Accounts  in  a  manner  consistent  with 
timely  voting  instructions  received  from 
contract  owners.  Each  Participating 
Insurance  Company  will  vote  shares  of 
the  Funds  held  in  their  Separate 
Accounts  for  which  it  has  not  received 
timely  voting  instructions  from  contract 
owners,  as  well  as  shares  of  a  Fund 
which  the  participating  Insurance 
Company  itself  owns,  in  the  same 
proportion  as  those  shares  of  the  Fund 
for  which  voting  instructions  from 
contract  owners  are  timely  received. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
the  Funds  calculates  voting  privileges  in 
a  manner  consistent  with  other 
Participants.  The  obligation  to  calculate 
voting  privileges  in  a  marmer  consistent 
with  all  other  Separate  Accounts 
investing  in  the  Funds  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreement  governing 
participation  in  the  Fimds. 

8.  Each  Fund  will  comply  with  all  the 
provisions  of  the  1940.Act  requiring 
voting  by  shareholders  and  in  particular 
each  Fimd  will  either  provide  for 
annual  meetings  (except  insofar  as  the 
SEC  may  interpret  Section  16  of  the 
1940  Act  not  to  require  such  meetings), 
or  comply  with  Section  16(c)  of  the 
1940  Act  (although  the  Fund  is  not  one 
of  the  trusts  described  in  Section  16(c) 
of  the  1940  Act),  as  well  as  Section  16(a) 
of  the  1940  Act  and,  if  applicable. 
Section  16(b)  of  the  1940  Act.  Further, 
each  Fund  will  act  in  accordance  with 
the  SEC's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the  SEC  may 
promulgate  with  respect  thereto. 

9.  Each  Fund  will  disclose  in  its 
prospectus  that:  (a)  The  Fund  is 
intended  to  be  the  fimding  vehicle  for 
all  types  of  variable  armuity  and 
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UMI 


variable  life  insurance  contracts  offered 
by  various  insurance  companies  and 
Plans:  (b)  material  irreconcilable 
conflicts  may  possibly  arise;  and  (c)  the 
Fund's  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  irreconcilable  conflicts  and 
determine  what  action,  if  any.  should  be 
taken  in  response  to  such  conflict.  Each 
Fund  will  notify  all  Farticipwiting 
Insurance  Companifts  that  Separate 
Account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  under  the  1940  Act  are 
amended  (or  if  Rule  6e-3  under  the 
1940  Act  is  adopted)  to  provide 
exemptive  relief  from  any  provisions  of 
the  1940  Act  or  the  Rules  thereunder 
with  respect  to  mixed  and  shared 
funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicant,  then  the  Funds 
and/or  the  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T).  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  applicable. 

11.  The  Participants,  at  least  annually, 
shall  submit  to  each  Fund's  Board  such 
rejMjrts.  materials,  or  data  as  the  Board 
may  reasonably  request  so  that  the 
Board  may  carry  out  fully  the 
obligations  imposed  upon  it  by  the 
conditions  contained  in  the 
Application.  Such  reports,  materials  and 
data  will  be  submitted  more  frequently 
if  deemed  appropriate  by  the  Board.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials  and 
data  to  the  Board  shall  be  a  contractual 
obligation  of  the  Participants  under 
their  agreements  governing  their 
participation  in  the  Funds. 

12.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  a  Board, 
and  all  Board  action  with  regard  to 
determining  the  existence  of  a  conflict, 
notifying  the  Participants  of  a  conflict, 
and  determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  appropriate  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicant  represents  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 


For  the  Cbnunission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary 
|FR  Doc.  9&-369  Filed  1-9-96;  8:45  ami 
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[Investment  Company  Act  Release  No. 
21858.  81  i-7860j 

Van  Kampen  Menitt  Calitomia 
Municipal  Opportunity  Trust;  Notice  of 
Application 

January  4, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act '). 

APPUCANT:  Van  Kampen  Merritt 
California  Municipal  Opportunity  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  Of  APPt-lCATlON:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FIUNG  DATE:  The  application  was  filed 
on  December  27.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29,  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock.  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPt.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  August  10. 
1993,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant's  registration  statement 
was  not  declared  effective,  and 
applicant  has  made  no  public  offering  of 
its  shares. 

2.  On  August  2,  1994,  applicant 
requested  that  its  registration  statement 
under  the  1933  Act  be  withdrawn.  The 
registration  statement  was  declared 
withdrawn  on  August  4,  1994. 

3.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarlaad, 
Deputy  Secretary. 

[FR  Doc.  96-356  Filed  1-9-96;  8:45  am] 
BILUNO  coot  a010-01-M 


Pnvestment  Company  Act  Release  No. 
21657:811-6365] 

Van  Kampen  Merritt  Michigan  Quality 
Municipal  Trust;  Notice  of  Application 

January  4. 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). . 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Van  Kampen  Merritt 
Michigan  Quality  Municipal  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  its  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  27.  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29, 1996,  and  shold  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  One  Parkview  Plaza, 

UaMjrUUK    iBUaur:,    iiluiuin  UWA>J1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investmen'  Company 
Regulation). 

SUPPLEMENTARY  INFCPMATiON:  The 
following  is  a  sur,  i.c:^)  >  •  'ue 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rppres«>iilaiJon 

1.  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  July  24. 
1991.  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant's  registration  statement 
was  not  declared  effeaive.  and 
applicant  has  made  no  public  offering  of 
its  shares. 

2.  Pursuant  to  applicant's  request,  on 
August  13.  1992,  the  registration 
statement  was  declared  withdrawn. 

3.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc  96-357  Filed  1-9-96;  8:45  ami 
BILUNO  COOe  8010-01-M 


[Investment  Company  Act  Heiease  no 
21654:811-7958] 

Van  Kar-iuf-  i-^ecr't*  fve*v  Vot-k 
MuniciDJ   .  ■'.icxi'.r'v  T-i;st.  Notice  of 
App''i-ciin  '■' 

January  4.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  application  of 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Van  Kampen  Merritt  New 
York  Municipal  Opportunity  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  27,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29,  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secret  an 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
S-rw  !   N.W..  Washington.  D.C.  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uiane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock.  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regiilntion* 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

.applicant's  Representations 

1 .  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  August  10, 
1993,  applicant  registered  imder  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant  s  registration  statement 
was  not  declared  effective,  and 
applicant  has  made  no  public  offering  of 
its  shares. 

2.  On  August  2. 1994.  applicant 
requested  that  its  registration  statement 
under  the  1933  Act  be  wdthdrawm.  The 
registration  statement  was  declared 
withdrawn  on  August  4.  1994. 

3.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders. 


liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

■   For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

[FR  Doc.  96-359  Filed  1-9-96;  8:45  am) 

BILLMQ  COOE  8010-01-M 


Pnvestment  Company  Act  Release  No. 
21653;  811-7962] 

Van  Kampen  Merritt  Pennsylvania 
Municipal  Opportunity  Trust;  Notice  of 
Application 

January  4, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Van  Kampen  Merritt 
Pennsylvania  Municipal  Opportunity 
Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  27, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Literested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
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SoPot-EMEN'iS'   NFOWlfUTKX:  The 
toiiuvv  .;i^  ..>  d  au.Timary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

.\ppiii  da;  ..  Ke_pivs«'ntation8 

1.  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  August  10, 
1993.  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant's  registration  statement 
was  not  declared  effective,  and 
applicant  has  made  no  public  offering  of 
its  shares. 

2.  On  August  2, 1994.  appUcant 
requested  that  its  registration  statement 
under  the  1933  Act  be  withdrawn.  The 
registration  statement  was  declared 
withdrawn  on  August  4,  1994. 

3.  Application  has  never  issued  or 
sold  shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders. 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
M^n^-ff  H.  McFarland, 
I  '  .  -<:retory 

|FR  Doc.  96-360  Filed  1-9-96;  8:45  ami 
aiujNa  COM  Mio-ei-M 
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Van  Kampen  Merrltt  Texas  Municipal 
Opportunity  Trust;  Notice  of 
Application 

lanuary  4,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"), 

APPLICANT:  Van  Kampen  Merritt  Texas 
Municipal  Opportunity  Trust. 
OF  _  -  <  •  -.'  ACT  SECTKJN:  Section  8(f). 
s«»«i*Anr  Of  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company, 
FILING  DATE:  The  application  was  filed 
on  December  27,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29. 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notiflcation  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W.  Washington.  D.C.  20549. 
Applicant.  One  Parkview  Plaza. 
Oakbrook  Terrace.  Illinois  60181. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPP1.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end.  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  May  18, 
1993,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant's  registration  statement 
was  not  declared  effective,  and 
applicant  has  made  no  public  offering  of 
its  shares. 

2.  On  April  18.  1994.  applicant 
requested  that  its  registration  statement 
under  the  1933  Act  be  withdrawn. 
Applicant's  registration  statement  was 
declared  withdrawn  on  May  16. 1994. 

3.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Marguet  H.  McFarland. 
Deputy  Secretary. 
IFF  Doc.  96-358  Filed  1-9-96;  8:45  ami 

HLUNQ  COOC  WIO-OI-M 


[InviSt'nant 
21 6.50    -i '  • 


Dornpanf  ijt  Release  No 

■022' 


Van  Kamo^if:  M^jmr*  '  ust  for  msu.i^j 
Municipals  n,  .Notice  _i  Appi.cauon 

January  4. 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Van  Kampen  Merritt  Trust 
for  Insured  Municipals  II. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  27.  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29, 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant.  One  Parkview  Plaza. 
Oakbrook  Terrace.  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Speciahst.  at 
(202)  942-0584.  or  H.R.  Hallock.  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  July  16, 
1992,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act").  Applicant's  registration  statement 
was  not  declared  effective,  and 
applicant  has  made  no  public  offering  of 
its  shares. 


2.  On  July  7. 1993,  applicant 
requested  that  its  registration  statement 
under  the  1933  Act  be  withdrawn.  The 
registration  was  declared  withdrawn  on 
July  12. 1993. 

3.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc  96-355  Filed  1-9-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Fene^.T!  Aviation  Administration 

Of  CA  inc  ,  Special  Committee  165; 
M  nimum  Operational  Pertormance 
Standards  for  Aeronautical  Mobile 

-S.i!ei!i!e  Services 

ruibiiciiii  iu  stjciion  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92^63.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee  165 
meeting  to  be  held  January  25-26.  1996, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA,  1140  Connecticut 
Avenue.  N,W,,  Suite  1020.  Washington. 
DC  20036. 

The  agenda  will  be  as  follows: 

(1)  Welcome  and  Introductions; 

(2)  Approval  of  the  Summary  of  the 
Previous  Meeting; 

(3)  Chairman's  Remarks; 

(4)  Overview  of  New  Developments 
Relevant  to  SC-165  (Presentations  on 
Required  Communications  Performance 
(RCP)  Are  Being  Planned),  a.  RTCA 
Technical  Management  Committee  Actions; 

b.  EUROCAE;  c.  IndusU7,  Users, 
Government; 

(5)  Review  of  Working  Group  Activities:  a. 
WGl  (AMSS  Avionics  Equipment  MOPS);  b 
WG3  (System/Service  Performance  Criteria); 

c.  WG5  (AMS(R)S  Satcom  Voice);  d.  WG6 
(HF  Data  Link); 

(6)  Other  Business; 

(7)  Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
washing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339  (phone)  or  (202) 


H'ii-9A34  (fax).  Members  of  the  pubhc 
niav  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C.  on  January  5, 
1996, 

Janice  L.  Peters. 
Designated  Official. 
[PR  Doc.  96-383  Filed  1-9-96;  8:45  am] 
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Office  of  the  Associate  Administrator 
for  Commercial  Space  "^ransDC-r^tion 

Programmatic  Environmenuii  r^sact 
Statement;  Commercial  Expe^ciaDle 
Launch  Vehicle  Operations 

AGENCY:  Office  oi  me  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST-1),  Department  of 
Transportation  (DOT). 

ACTION:  Extension  of  comment  period. 

summary:  On  November  27,  1995,  the 
fcjnner  Office  of  Commercial  Space 
Transportation,  now  the  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (OCST),  published 
a  Notice  of  Intent  in  the  Federal 
Register  [60  FR  58430)  announcing  its 
intent  to  prepare  a  Programmatic 
Environmental  Impact  Statement  (EIS) 
which  will  address  the  environmental 
impact  of  commercial  expendable 
launch  vehicle  operations;  OCST 
invited  comments  from  interested 
individuals  or  organizations  concerning 
the  process  and  scope  of  the  EIS.  The 
Notice  of  Intent  previously  established 
December  27th.  1995.  as  the  deadline 
for  comments.  The  comment  period  is 
now  extended  from  December  27th. 
1995,  until  February  9. 1996.  to  provide 
idditinnal  opportunity  for  comment. 

ADDRESSES:  Written  comments  should 
be  sent  to  Docket  Clerk.  Docket  No. 
OST-95-852,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Room  PL-401 ,  Washington  D.C.  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nikos  Himaras,  The  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation,  Licensing  and 
Safety  Division,  400  Seventh  Street. 
SW.,  Washington.  D.C.  20590.  (202) 
366-2929. 

Issued  in  Washington.  DC  on  January  4, 
1996. 

Frank  C.  Weaver, 

Associate  Administrator  for  Commercial 
Space  Transportation. 
IFR  Doc  96-336  Filed  1-9-96;  8:45  am) 
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Renegotiatior  d  a-c  nterest  Rate; 
Prompi  ^ay-.e'     nterest  Rate; 
Contracts  Qispuies  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computeu  unuer  tiie  cntena 
established  by  the  Renegotiation  Act  of 
1971  (Pub.  L.  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (Pub.  L, 
95-563)  and  the  Prompt  Payment  Act 
(Pub.  L.  97-177)  provide  for  the 
calculation  of  interest  due  on  claims  at 
a  rate  established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat.  97)  for  the  Renegotiation  Board 
(31  U.S.C.  3902). 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  piupose  of  said 
sections,  for  the  period  begirming 
January  1, 1996  and  ending  on  June  30, 
1996.  is  5''/8%  per  centum  per  annum. 

Dated:  January  3, 1996. 
John  Kilcoyne, 

Acting  Deputy,  Fiscal  Assistant  Secretary. 
[FR  Doc,  96-344  Filed  1-9-96;  8:45  am) 
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Internal  Revenue  Service 
[Delegation  Order  No.  239  (Rev.  1)] 

Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  Commissioner.  Internal 
Revenue  Service,  amends  Delegation 
Order  239  to  clarify  that  the  Taxpayer 
Ombudsman  is  delegated  the  authority 
to  issue  Taxpayer  Assistance  Orders 
("TAO")  to  intervene  on  behalf  of 
taxpayers  and  take  positive  action  with 
respect  to  taxpayer  cases. 

The  Commissioner  further  amends 
Delegation  Order  239  to  direct  the 
Ombudsman  to  prepare  an  annual 
report  of  the  most  serious  problems 
taxpayers  face  when  conducting 
business  with  the  ERS  and  to  suggest 
administrative  and  legislative  solutions 
to  these  problems,  if  applicable. 

Finally.  Delegation  Order  239  is 
further  amended  to  give  the 
Ombudsman  the  authority  to  establish  a 
system  to  track  the  response  of  IRS 
officials  to  the  administrative  problems 
identified  in  the  Ombudsman's  annual 
report. 


•HI 


Register 


/  Wednes( 


itices 


EFFECTIVE  DATE:  January  5,  1996. 

F0«  FURTHER  INFORMATION  CONTACT: 
Doug  Peterson,  C;PRP.  Room  1027,  1111 
Constitution  Avenue,  ^fW..  Washington, 
DC  20224.  202-622^315  (not  a  toll-free 
call). 

Amendment  of  Delegation  Order  239 

The  Commissioner  in  Delegation 
Order  239  delej^ated  to  the  Taxpayer 
Ombudsman  the  authority  to  issue 
TAOs  In  addition  to  the  situations 
specified  in  section  7811  of  the  Internal 
Revenue  Code.  The  Commissioner 
wishes  to  amend  Delegation  Order  239 
to  clarify  that  such  authority  gives  the 
Taxpayer  Ombudsman  the  ability  to 
intervene  on  behalf  of  taxpayers  to  take 
positive  action  with  respect  to 
taxpayers'  cases.  Thus,  for  example,  the 
Ombudsman  may  issue  a  TAO  to  speed 
a  refund  to  a  taxpayer  to  relieve  severe 
financial  hardship  on  the  part  of  the 
taxpayer.  Likewise,  the  Ombudsman 
may  issue  a  TAO  to  stay  an  enforcement 
action  to  ensure  review  of  whether  such 
action  is  appropriate. 

The  Commissioner  also  amends 
Delegation  Order  239  to  direct  the 
Ombudsman  to  prepare  an  annual 
report  of  the  most  serious  problems 
taxpayers  face  when  conducting 
business  with  the  Service  and  to  suggest 
administrative  and  legislative  solutions 
to  these  problems,  if  applicable.  The 
purpose  of  the  annual  report  is  to 
provide  an  independent  mechanism  to 
identify  and  resolve  the  problems 


taxpayers  may  encounter  with  the 
Service. 

The  Commissioner  also  hereby 
delegates  to  the  Ombudsman  the 
authority  to  establish  a  system  to  track 
the  Service's  response  to  administrative 
changes  suggested  in  the  Ombudsman's 
report.  The  tracking  system  should 
identify  which  IRS  official  ideally 
should  respond  to  the  suggestion  and 
how  that  official  responded. 
Additionally,  the  Ombudsman's  annual 
report  should  include  a  section  detailing 
this  information  concerning  the 
Service's  response  to  any  administrative 
changes  suggested  in  the  prior  year's 
report. 

Dated:  January  5.  1996 
Margaret  M  Richardson. 
Commissioner 
|FR  Doc.  96-388  Filed  1-9-96:  8:45  ami 
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[Delegation  Order  No.  232  (Rev.  2)] 
Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Delegation  of  authority  to 

rescind  TAOs. 

SUMMARY:  The  Commissioner.  Internal 
Revenue  Service  is  issuing  this 
Delegation  Order  to  limit  the 
modification  or  rescission  of  Taxpayer 
Assistance  Orders  ("TAO")  to  the 
Commissioner,  Deputy  Commissioner  or 
Taxpayer  Ombudsman.  The 


Ombudsman's  Delegation  Order  232 
(Rev.  1)  providing  more  expansive 
rescission  authority  is  hereby 
superseded. 

EFFECTIVE  DATE:  January  5. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Peterson,  C:PRP,  Room  1027,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  202-622-4315  (not  a  toll-free 
rflll) 

Authority  to  Modify  or  Rescind 
Taxpayer  Assistance  Orders  (TAO) 

Section  7811  of  the  Code  states  that 
TAOs  "may  be  modified  or  rescinded 
only  by  the  Ombudsman,  a  district 
director,  a  service  center  director,  a 
compliance  center  director,  a  regional 
director  of  appeals,  or  any  superior  of 
any  such  person."  The  Commissioner 
wishes  to  reassure  taxpayers  that  TAOs 
will  be  accorded  the  greatest  respect  and 
consideration  by  the  IRS.  This 
delegation  order  accordingly  limits  the 
discretionary  modification  or  rescission 
authority  under  §  7811  to  only  the 
Commissioner.  Deputy  Commissioner  or 
Taxpayer  Ombudsman. 

This  delegation  order  supersedes 
Ombudsman's  Del.  Order  232  (Rev.  1) 
which  provided  more  expansive 
authority  to  local  IRS  ofHcials. 

Dated:  January  5. 1996. 

Margaret  M.  Richardson, 

Commissioner. 

[FR  Doc.  96-389  Filed  1-9-96;  8:45  am) 
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D  £  F  A  -   M  cNT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  170.  171  and  173  and 
Chapter  I,  Subchapter  K  and  T 

[CG0  85-08q 

RtN2115-AC22 

Small  Passenger  Vessel  Inspection 
and  Cernfication 

agency:  Coast  Guard.  DOT. 

ACTlOW:  Interim  final  rule  with  request 

for  comments:  notice  of  public  meeting. 

summary:  This  Interim  Final  Rule  (IFR) 
completely  revises  the  regulations 
afiiecting  small  passenger  vessels.  It 
reflects  numerous  comments  received 
on  both  a  Notice  of  Proposed 
Rulemaking  (^4PRM).  and  the 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM).  The  Coast  Guard 
believes  that  an  IFR  is  necessary  to 
address  both  the  need  to  publish  an 
enforceable  rule,  and  allow  the  public 
an  opportunity  to  comment  on  sections 
that  have  been  substantially  revised 
from  the  SNfPRM.  The  changes  in  this 
IFR  include:  The  creation  of  a  separate 
subchapter  K  for  small  passenger  vessels 
carrying  more  than  150  passengers  or 
with  overnight  accommodations  for 
more  than  49  passengers;  additional 
alternatives  to  certain  required 
lifesaving  equipment;  greater 
recognition  of  existing  industry 
standards;  and  the  establishment  of  new 
upper  limit  breakpoints  above  which  a 
vessel  must  comply  with  the 
construction  and  outfitting  requirements 
applicable  to  a  passenger  vessel  of  more 
than  100  gross  tons.  These  revisions 
update  the  existing  regulations  in  Parts 
175  through  187  to  accommodate  the 
advanced  technology,  larger  size,  and 
increased  passenger  carrying  capacity  of 
the  small  passenger  vessels  built  today. 
DATES:  This  IFR  is  effective  on  March 
11.  1996.  The  Incorporation  by 
Refierence  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  11.  1996.  Comments  on  this  IFR 
must  be  received  on  or  before  June  10. 
1996.  The  Coast  Guard  has  determined 
that  the  opportunity  for  oral 
presentations  will  aid  in  this 
rulemaking,  and  will  hold  at  least  one 
public  hearing  during  the  comment 
period.  The  Coast  Guard  solicits 
recommendations  on  dates  and 
locations  for  a  public  meeting,  and  will 

Erovide  more  information  about  public 
eahngs  by  a  later  notice  in  the  Federal 
Register 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 


Council  (G-LRA/3600)  (CGD  85-080). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street.  SVV..  Washington.  DC. 
20593-0001.  or  delivered  to  room  3406 
at  the  same  address  between  8  a.m.  and 
4  p.m..  Monday  through  Friday,  except 
holidays.  The  telephone  number  is  (202) 
267-1477. 

Comments  on  collection  of 
information  requirements  may  be 
mailed  also  to  the  Office  of  information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street  NW.  Washington.  D.C  20503. 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Eric  P.  Chnstensen.  Project 
Manager,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
(G-MOS-2).  phone  (202)  267-1181. 
telefax  (202)  267-4570. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  proposal  are  Lieutenant 
Eric  P.  Christensen.  Project  Manager; 
Lieutenant  Commander  Marc  C.  Cruder, 
Project  Manager  Emeritus.  Office  of 
Marine  Safety.  Security  and 
Environmental  Protei:tion;  and  Mr. 
Nicholas  Grasselli.  Project  Attorney, 
Office  of  Chief  Counsel. 


Requests  For  Comments 

Interested  persons  are  invited  and 
encouraged  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments  on  the  contents  of 
this  IFR.  Persons  submitting  comments 
should  include  their  name  and  address, 
reference  this  IFR  (CGD  85-080).  give 
the  specific  section  of  the  regulations  to 
which  each  comment  applies,  and 
include  supporting  documents  or 
sufficient  detail  to  indicate  the  reason 
for  each  comment.  Persons  desiring  an 
acknowledgment  that  their  comments 
were  received  should  include  a 
stamped,  self-addressed  envelope  or 
postcard.  This  IFR  may  he  changed  in 
light  of  the  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  rulemaking. 

Regulatory  Hi^ory 

A  NPRM,  published  in  the  Federal 
Register  (54  FR  4412)  of  January  30. 
1989.  contained  a  proposed  revision  of 
subchapter  T  in  46  CFR.  The  NPRM 
contained  a  description  of  the  small 
passenger  vessel  fleet  and  detailed 
reasons  for  the  proposed  revision  of 
subchapter  T.  The  NPRM  also  proposed 
revisions  to  portions  of  46  CFR 
subchapter  S.  Subdivision  and  Stability, 


that  affect  small  passenger  vessels.  The 
NPRM  comment  period  was  onginaUy 
scheduled  to  expire  on  May  31, 1989. 
but  was  extended  to  July  31.  1989.  The 
Coast  Guard  also  held  six  public 
hearings  on  the  proposed  rulemaking  in 
the  cities  of:  Washington,  DC:  St.  Louis, 
MO;  New  Orleans.  LA;  San  Francisco. 
CA;  Chicago,  IL;  and  Boston.  MA.  Over 
225  persons  attended  and  116  members 
of  the  public  presented  their  views  on 
the  NPRM  at  the  hearings. 

The  Coast  Guard  received  over  300 
comment  letters  on  the  NPRM  providing 
both  support  and  criticism  of  the 
various  proposed  changes. 

Based  on  the  comments  received,  the 
Coast  Guard  published  a  SNPRM  (59  FR 
1994)  on  January  13,  1994.  The  SNPRM 
contained  a  complete  revision  of  the 
proposed  regulations  affecting  small 
passenger  vessels.  The  significant 
changes  proposed  in  the  SNPRM 
included:  (1)  The  creation  of  a  separate 
subchapter  K  for  small  passenger  vessels 
carrying  more  than  150  passengers  or 
with  overnight  accommodations  for 
more  than  49  passengers;  (2)  alternatives 
to  certain  required  lifesaving 
equipment;  (3)  greater  recognition  of 
industry  standards:  and  (4)  the 
establishment  of  new  upper  limit 
break(>oints  above  which  a  vessel  would 
have  to  comply  with  the  construction 
and  outfitting  requirements  applicable 
to  a  passenger  vessel  of  more  than  100 
gross  tons.  During  the  150  day  comment 
period,  the  Coast  Guard  received  over 
160  letters  raising  over  900  separate 
issues.  Seven  public  hearings  were  held 
on  the  SNPRM  in  the  cities  of:  New 
London,  CT;  Seattle,  WA;  Chicago,  IL; 
Annapolis,  MD;  Tampa.  FL;  Cincinnati, 
OH;  and  Long  Beach.  CA.  Over  225 
persons  attended  and  80  members  of  the 
public  presented  their  views  on  the 
SNPRM  at  the  hearings. 

Background  and  Purpose 

Subchapter  T  contains  the  regulations 
for  the  inspection  and  certification  of 
small  passenger  vessels  including 
construction,  outfitting  of  lifesaving  and 
fire  protection  equipment,  machinery 
and  electrical  installations,  and 
operational  requirements.  These 
regulations  were  initially  promulgated 
in  the  Federal  Register  of  5  October 
1957  (22  FR  7949).  Subchapter  T 
originally  regulated  vessels  of  19.8 
meters  (65  feet)  or  less  in  length, 
measuring  more  than  15  but  less  than 
100  gross  tons,  and  carrying  more  than 
6  passengers.  The  major  revision  to 
subchapter  T  was  made  in  1963  when 
the  scope  of  the  regulations  was 
broadened  to  include  vessels  of  more 
than  19.8  meters  (65  feet)  in  length, 
measuring  less  than  100  gross  tons,  and 
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carrying  one  or  more  passengers  (28  FR 
9733).  Only  minor  revisions  have  been 
made  to  subchapter  T  since  1963. 
Significant  changes  have  occurred  over 
the  past  30  years  affecting  the  small 
passenger  vessel  fleet  including:  (1) 
Statutory  changes;  (2)  increases  in 
vessel  size  and  passenger  carrying 
capacity;  (3)  increases  in  the  services 
offered  by  the  owners  and  operators  of 
small  passenger  vessels;  (4)  expansion 
of  vessel  routes;  and  (5)  technological 
advances.  Consequently,  subchapter  T 
requires  updating  to  .reflect  these 
changes. 

Discussion  of  Comments  and  Changes 

This  IFR  completely  revises  the 
regulations  affecting  small  passenger 
vessels.  It  reflects  numerous  comments 
received  on  both  the  NPRM  and  the 
SNPRM.  Comments  that  are  generally 
applicable  to  more  than  one  part  of  the 
proposed  regulations  are  discussed 
under  "General  Comments  to  the 
SNPRM."  Specific  comments  on  each 
regulation  in  subchapter  T.  subchapter 
K  and  Parts  170.  171,  and  173  of 
subchapter  S  are  discussed  under 
"Comments  on  Particular  Provisions  of 
the  SNPRM,"  in  numerical  order  by  the 
section  number  proposed  in  the 
SNPRM.  Numerous  comments  were 
editorial  in  nature,  and  were  considered 
in  developing  this  IFR.  However,  non- 
substantial  and  editorial  changes  are  not 
discussed  in  this  prea'^^-'o 

Conunents  on  the  Supplemental  .Notice 
of  January  13, 1994 

(a)  General  Comments  to  the  SNPRM 

While  the  comments  generally 
recognized  the  regulations  proposed  in 
the  SNPRM  were  a  substantial 
improvement  over  the  regulations 
proposed  in  the  NPRM  published  in 
1989,  there  was  concern  that  several 
areas  were  not  sufficiently  addressed. 
These  included: 

1.  Executive  Order  12866 

The  Comments  received  questioned 
whether  the  SNPRM  complied  with 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  The  comments 
quoted  from  four  areas  of  the  Executive 
Order,  and  claimed  that  the  SNPRM: 

(1)  did  not  "consider  incentives  for 
innovation,  consistency,  predictability, 
the  cost  of  enforcement  and  compliance 
(to  the  government,  regulated  entities, 
and  the  public),  flexibility  distributive 
impacts,  and  equity"; 

(2)  was  not  based  on  the  best 
reasonably  obtainable  information 
concerning  the  need  for.  and 
consequences  of  the  intended 
regulations;  i 


(3)  did  not  specify  performance 
specifications  in  lieu  of  behavior  or 
manner  of  compliance;  and 

(4)  was  not  tailored  to  impose  the 
least  burden  to  society  by  taking  into 
account  the  cumulative  cost  of 
regulations  on  the  regulated  entities. 

The  Coast  Guard  generally  agrees  and 
as  a  result: 

(1)  The  IFR  includes  more  alternatives 
and  eauivalenre.s  than  were  proposed  in 
the  SNPRM. 

(2)  The  Coast  Guard  reexamined  its 
casualty  statistics,  and  concluded  that 
the  casualty  statistics  included  in  the 
document  A  Study  of  Lifesaving 
Systems  for  Small  Passenger  Vessels 
and  those  referred  to  in  the  draft 
Regulatory  Evaluation  do  not,  on  their 
own.  appear  to  show  sufficient  need  for 
some  of  the  proposed  changes. 
However,  the  genesis  of  this  rulemaking 
results  from  more  than  casualty 
statistics.  Therefore,  the  IFR  was  revised 
and  the  regulations  eased  to  more 
closely  reflect  the  focus  of  the  small 
passenger  vessel  casualty  history,  and 
reduce  the  emphasis  on  the  perceived 
risk  of  casualties  yet  to  come. 

(3)  The  IFR  has  also  been  revised  to 
reduce  the  prescriptive  language 
intended  to  regulate  behavior,  and  to 
incorporate  performance  based 
specifications.  This  is  particularly  true 
in  the  areas  of  Structural  Fire  Protection 
for  vessels  carrying  more  than  150 
passengers,  and  in  the  operations 
sections  in  parts  122  and  185. 

(4)  The  Coast  Guard  did  not  fully 
examine  the  cumulative  cost  of 
regulation  prior  to  puhlication  of  the 
SNPRM.  The  SNPRM  had  been  drafted 
before  Executive  Order  12866  was 
issued.  However,  the  Coast  Guard  is 
sensitive  to  the  small  passenger  vessel 
industry's  concerns  about  being 
overregulated.  or  regulated  out  of 
business  due  to  these  cumulative  costs. 
As  a  result,  the  revisions  to  the  IFR  were 
designed  to  reduce  the  cumulative 
impact  of  regulations.  These  revisions 
are  estimated  to  substantially  reduce  the 
cost  of  this  rulemaking  when  compared 
to  the  regulations  proposed  in  the 
SNPRM.  and  thereby  contribute  to 
reducing  the  cumulative  cost  of 
regulation. 

2.  Americans  with  Disabilities  Act 

(ADA) 

The  ADA.  enacted  on  July  26,  1990,     - 
has  not  been  fully  applied  to  vessels  in 
the  marine  transportation  environment. 
Regulations  for  ferries,  excursion  boats, 
and  other  vessels  were  reserved  and  not 
addressed  in  the  final  rule  published  by 
the  Department  of  Transportation  on 
September  6. 1991  (56  FR  45530). 
Comments  pointed  to  the  extreme 


liability  that  vessel  operators  may  be 
subject  to  by  not  complying  with  this 
act  because  compliance  is  at  times  in 
direct  conflict  with  existing  Coast  Guard 
regulations. 

Although  the  Coast  Guard  agrees  with 
many  of  the  comments  received  on  this 
issue,  specific  regulations  addressing 
the  ADA  are  not  included  in  this 
rulemaking.  There  are  no  Department  of 
Transportation  regulations  or  Access 
Board  guidelines  specifically  covering 
access  to  vessels  at  this  time.  The  Coast 
Guard  understands  the  industry's 
concerns  in  this  area.  Since  the 
Department  of  Transportation 
anticipates  a  future  rulemaking  on  this 
issue,  the  Coast  Guard  is  currently 
working  with  the  Department  to  study 
the  feasibility  of  how  to  apply  the 
requirements  of  the  ADA  to  passenger 
vessels. 

3.  High  Speed  Craft  (HSC)  Code 

The  definition  of  Dynamically 
Supported  Craft  (DSC)  used  in  the 
SNPRM  was  based  primarily  on  the 
International  Maritime  Organization 
(IMO)  "Code  of  Safety  for  Dynamically 
Supported  Craft"  (DSC  Code). 
Recognizing  the  unique  design  and 
operational  characteristics  of  DSC.  the 
DSC  Code  was  developed  by  IMO  to 
provide  a  level  of  safety  for  DSC  on 
international  voyages  equivalent  to  that 
provided  by  load  line  requirements  and 
the  International  Convention  for  Safety 
of  Life  at  Sea.  1974,  as  amended  by  the 
articles  of  Protocol  of  1978  and  the 
amendments  of  1981,  and  1983 
(SOLAS).  Recently,  the  DSC  Code  was 
revised  to  address  the  growth  in  both 
size  and  type  of  advanced  marine  craft 
that  has  occurred  since  adoption  of  the 
DSC  Code  in  1977.  The  revised  code  is 
titled  "International  Code  of  Safety  for 
High  Speed  Craft  "  (HSC  Code).  New 
criteria  based  on  speed  and  volumetric 
Froude  number  are  used  to  delineate 
those  craft  to  which  the  code  applies 
from  other  more  conventional  craft.  This 
IFR  incorporates  defining  criteria  for 
High  Speed  Craft  (HSC)  that  are 
consistent  with  the  new  IMO  HSC  Code. 

The  HSC  Code  was  developed  to 
address  the  design  and  operation  of  a 
wide  range  of  advanced  marine  vehicle 
types.  HSC  designs  include  air  cushion 
vessels,  hydrofoil  vessels,  side  wall 
vessels,  and  other  types  of  craft 
essentially  within  the  spectrum  existing 
between  ships  and  aircraft.  Many 
existing  regulations  were  not  practicable 
or  sufficient  for  design  or  safety  reasons. 
Due  to  their  high  speeds, 
maneuverability,  normal  dynamic 
support,  airplane  like  operations, 
necessary  light  weight,  and  unique 
machinery,  HSC  may  need  alternative 
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requiramants.  Other  vessels,  such  as 
certain  catamarans,  may  also  have 
operating  characteristics  different 
enough  from  conventional  displacement 
vessels  to  necessitate  alternative 
measures  to  ensure  safe  and  proper 
operation.  These  characteristics  include 
high  speed,  the  need  for  lightweight 
structure,  and  a  planning  mode  of 
operation. 

In  order  to  establish  a  level  of  safety 
equivalent  to  displacement  vessels,  the 
HSC  Code  contains  specific  provisions 
in  many  areas  including  advanced 
methods  of  design  and  analysis:  weather 
conditions  that  might  restrict 
operations;  areas  of  operation;  radio 
communications:  evacuation  of 
passengers:  rescue  services;  and  vessel 
maintenance.  To  prevent  piecemeal 
application  of  the  HSC  Code,  which 
might  result  in  a  system  imbalance  that 
is  hazardous  to  passengers,  the  HSC 
Code  states  that  full  compliance  with  all 
applicable  provisions  of  the  code  is 
required  if  the  HSC  Code  is  to  be  used 
as  an  equivalency  to  the  international 
conventions. 

The  Coast  Guard  position  is  that,  in 
general,  the  provisions  of  the  HSC  Code 
are  only  suitable  for  vessels  that  are  of 
lightweight  construction  with  a  need  to 
operate  at  the  high  speeds  typical  of  an 
HSC.  Vessels  that  meet  the  definition  of 
an  HSC  are  not  required  to  comply  writh 
the  HSC  Code;  however,  this  Code  may 
be  proposed  as  an  equivalent  standard 
for  vessel  design,  construction,  and 
operational  requirements  under  new 
§§  114.540(b)  and  175.540(b).  The  HSC 
Code  is  not  considered  equivalent  to 
SOLAS  or  the  U.S.  regulations  for 
vessels  which  do  not  meet  the  definition 
of  an  HSC.  The  Coast  Guard  is  no  longer 
proposing  to  incorporate  the  provisions 
of  the  HSC  Code  by  reference  by  listing 
it  in  §§  114.600  and  175.600. 

One  comment  noted  that  the 
regulations  should  specifically  indicate 
in  which  sections  the  HSC  Code  would 
be  an  acceptable  equivalent.  The 
comment  also  noted  that  the  HSC  Code 
should  only  be  applied  in  its  entirety  to 
avoid  creating  potential  "imbalances." 
The  Coast  Guard  agrees.  This  IFR 
provides,  in  those  areas  where  the  HSC 
Code  does  not  contain  specific 
provisions  or  items  are  left  to  the 
satisfaction  of  the  Administration,  the 
requirements  of  subchapters  T  and  K 
apply.  It  also  provides  that  the  HSC 
Code  can  only  be  used  in  its  entirety  as 
an  equivalency  since  it  is  based  on  a 
"systems  engineering"  approach  to 
design.  In  general  terms,  the  usa  of  the 
HSC  Code  as  an  equivalency  will 
supplant  the  sections  of  the  CFR  that  it 
addresses.  The  HSC  Code  is  intended  to 
be  an  option  for  equivalency  to  the 


requirements  of  subchapter  T  and  K. 
and  a  vessel  designer  may  determine  if 
it  is  advantageous  to  apply  the  Code  in 
place  of  the  corresponding  subchapter  T 
and  K  sections. 

Another  comment  pointed  out  that 
the  required  speed  of  the  craft  should 
meet  the  IMO  HSC  Code  criteria  rather 
that  the  speed/length  formula  from  the 
DSC  Code.  The  Coast  Guard  agrees  that 
the  definitions  of  HSC  used  in  these 
regulations  should  be  consistent  with 
the  international  criteria.  The  use  of 
term  DSC  is  discontinued  and  the  term 
HSC  is  adopted  to  maintain  consistency 
with  the  IMO  HSC  Code. 

One  comment  expressed  concern  that 
the  proposed  definition  of  DSC  included 
an  overly  large  population  of  moderate 
speed  planing  vessels  as  a  result  of  the 
speed  formula  in  the  SNPRM.  The  Coast 
Guard  notes  that  these  crafts  have  been 
approved  in  the  past  using  these  rules 
and  have  had  an  acceptable  safety 
record.  The  comment  went  on  to  state 
that  proposed  §  182.130(a).  excluded  the 
use  of  American  Boat  and  Yacht  Council 
(ABYC)  rules  for  DSCs.  The  Coast 
Guard  disagrees.  Section  182.130(a) 
applies  to  propulsion  and  machinery. 
The  ABYC  rules  are  referenced  in  the 
regulatory  text,  and  have  been 
satisfactorily  applied  to  DSC  in  the  past. 

Vessels  meeting  the  HSC  definition  in 
the  IFR  that  will  be  certified  for 
international  voyages  must  comply  with 
the  provisions  of  the  HSC  Code,  or 
otherwise,  all  applicable  provisions  of 
SOLAS.  This  is  in  keeping  with  the 
intent  of  the  HSC  Code.  Vessels  meeting 
the  HSC  definition  in  this  IFR  that  will 
not  be  certified  for  international 
voyages,  would  be  required  to  comply 
with  the  applicable  U.S.  regulations,  but 
may  request  substitution  of  the  HSC 
Code  for  applicable  U.S.  regulations. 
Vessels  that  meet  the  HSC  definition  in 
this  IFR.  which  will  not  be  certificated 
for  international  voyages,  and  which  the 
owners  choose  to  design  in  compliance 
with  the  applicable  U.S.  regulations  in 
lieu  of  the  HSC  Code,  may  be  subject  to 
additional  requirements  determined  by 
the  cognizant  Officer  in  Charge,  Marine 
Inspection  (OCMI).  The  cognizant  OCMI 
may  require  operational  controls,  or 
additional  safety  equipment  under  new 
§§115.110,  116'700(a).  16.800(f). 
121.100(b).  176.110,  177.700(a). 
177.800(f).  and  184.1D0(b).  For  example, 
seat  belts,  which  are  specified  in  the 
HSC  Code  but  are  not  specifically 
required  on  ail  small  passenger  vessels 
by  subchapters  T  or  K,  may  be  required 
by  the  cognizant  OCMI  on  a  case-by- 
case  basis.  The  above  sections  are 
further  discussed  in  the  comments  for 
each  specific  section. 


The  Coast  Guard  is  retaining  proposed 
§§  114.540(b)  and  175.540(b)  to  state 
that  the  Commandant  may  accept  the 
provisions  of  the  HSC  Code  as  an 
equivalent  to  the  applicable 
requirements  in  subchapter  T  or  K. 
Requests  to  use  the  HSC  Code  as  an 
equivalent  to  the  regulations  will  be 
handled  on  a  case-by -case  basis  by  the 
Marine  Safety  Center,  and  will  be 
carefully  evaluated  to  ensure  that 
system  safety,  as  envisioned  in  the  HSC 
Code  is  maintained.  Where  the  HSC 
Code  does  not  contain  provisions 
equivalent  to  the  specific  requirements 
proposed  in  subchapters  T  and  K,  or 
where  the  Code  leaves  determinations 
up  to  the  Administration,  such  as  the 
specific  wiring  requirements  in 
§  §  120.340  and  183.340,  a  vessel  would 
be  expected  to  comply  with  the 
requirements  in  the  applicable  U.S. 
regulations. 

The  SNPRM  proposed  restrictions  on 
routes  for  DSC.  The  proposed  sections, 
§§  115.110(b)  and  176.110(b).  have  been 
removed.  The  OCMI  may  restrict  routes 
for  vessels  built  and  operated  under  the 
HSC  Code,  and  may  impose  additional 
requirements  if  necessary  to  ensure 
safety. 

In  addition  to  the  above  comments 
received  concerning  the  HSC  Code,  the 
Coast  Guard  received  one  comment 
concerning  the  proposed  requirements 
for  the  location  of  passenger  and  crew 
accommodation  spaces  in  subchapters  T 
and  K  (§§  177.700.  177.800  and  116.700. 
116.800  respectively).  The  comment 
noted  that  the  relationship  between  the 
deck  and  deepest  load  line  is 
acceptable,  but  no  further  "regulation 
like"  policy  should  be  applied  without 
opportxmity  for  comment.  This  IFR 
adopts  the  regulations  proposed  in  the 
SNPRM  concerning  the  location  of 
accommodation  spaces  without  change. 
For  subchapter  T  and  K  vessels,  the 
requirement  for  crew  and  passenger 
accommodation  space  location  follow 
the  breakpoints  for  appbcation  in  Table 
114.100(0,  with  the  exception  that 
vessels  more  than  19.8  meters  (65  feet) 
in  length  with  overnight 
accommodations  for  more  than  49 
passengers  must  comply  with 
subchapter  H  requirements.  Subchapter 
K'  vessels  (vessels  carrying  more  than 
600  passengers,  or  with  overnight 
accommodations  for  more  than  150 
passengers,  or  200  feet  or  greater  in 
length)  must  also  comply  with 
subchapter  H  requirements  for  crew  and 
passenger  accommodation  space 
location. 


(b)  Comments  on  Particular  Provisions 
of  the  SNPRM 

Parts  114  and  175  General  Provisions 

Sections  114.110  and  175.110  General 
applicability.  Three  comments  stated 
that  the  passenger  breakpoint  between 
subchapter  K  and  K'  should  be  raised 
from  600  to  1000  passengers  because  the 
adoption  of  subchapter  H  standards  for 
constjuction,  lifesaving,  and  fire 
fighting  is  overly  burdensome.  One 
comment  stated,  "Provisions  of 
subchapter  H  are  written  to  govern  large 
passenger  ships  carrying  overnight 
passengers  and  are  not  reasonable  for 
vessels  that  do  not  carry  overnight 
passenger*. "  The  Coast  Guard  disagrees. 
The  600  passenger  breakpoint  was  based 
on  comments  on  the  NPRM  and  existing 
subdivision  breakpoints.  The  Coast 
Guard  believes  that  the  application  of 
subchapter  H  for  construction, 
lifesaving,  and  fire  fighting  standards  is 
appropriate  for  the  risks  associated  with 
high  capacity  passenger  vessels, 
including  vessels  of  less  than  100  gross 
tons.  Additionally,  the  guidelines 
contained  in  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  No.  8-93 
"Equivalent  Alternatives  to  46  CFR 
subchapter  H  Requirements  Related  to 
Means  of  Escape,  Safe  Refuge  Areas,  and 
Main  Vertical  Zone  Length"  provides 
guidance  on  compliance  with  certain 
structural  fire  protection  provisions  of 
subchapter  H  in  order  to  reduce  the 
burden  to  industry. 

Several  comments  stated  that  the  use 
of  gross  tonnage  as  a  criteria  for 
regulations  should  be  eliminated.  As 
gross  tonnage  thresholds  are  established 
by  statute,  changes  based  on  these 
comments  are  beyond  the  scope  of  this 
rulemaking. 

Sections  114.400  and  175.400 
Definitions  of  terms  used  in  this 
subchapter.  Many  definitions  in  these 
sections  have  been  revised  based  on 
comments  received  on  other  sections. 

In  response  to  a  comment  which 
recommended  that  the  space 
designations  in  Tables  116.415  (b)  and 

(c)  should  be  consistent  with  those  in 
subchapter  H,  many  definitions  relating 
to  the  application  of  the  structural  fire 
protection  tables  in  §  116.415  have  been 
amended.  The  discussion  of  the  changes 
to  §  116.415  provides  additional 
information,  including  the  rationale 
behind  amendment  of  the  structural  fire 
protection  tables. 

Accommodation  spaces  have  been 
divided  into  two  categories,  low  risk 
and  high  risk.  Low  risk  accommodation 
spaces  are  defined  as  accommodation 
spaces  that  contain  a  fire  load  of  not 
more  than  15  kilograms  per  square 
meter  (3  pounds  per  square  foot).  High 


risk  accommodation  spaces  are  defined 
as  those  with  a  fire  load  greater  than  15 
kilograms  per  square  meter  (3  pounds 
per  square  foot).  Furnishings  in  low  risk 
accommodations  spaces  are  limited  by 
the  definition  in  §  114.400  to  fire 
resistant  furnishings,  while  furnishings 
in  high  risk  accommodation  spaces  are 
not  limited  to  those  with  fire  resistant 
construction;  see  the  discussio.i  of 
§  116.427  for  additional  information. 

Additionally,  washrooms  and  toilet 
spaces  have  been  removed  from  the 
definition  of  accommodation  space  in 
subchapter  K.  and  grouped  into  the 
category  of  low  risk  service  space  (type 
8).  Washrooms  and  toilet  spaces 
typically  have  a  very  low  fire  load,  and 
it  is  appropriate  to  include  them  in  a 
space  category  that  would  require  a 
lesser  degree  of  structural  fire 
protection.  Toilets  and  washrooms  are 
considered  type  8  spaces  in  subchapter 
H. 

One  comment  on  §  116.415  stated  that 
food  and  drink  service  bars  could  be 
considered  a  "low  risk  service  space" 
and  that  they  should  be  included  in  the 
definition  of  "accommodation  areas," 
and  not  be  subject  to  the  structural  fire 
protection  restrictions  for  a  "galley." 
The  Coast  Guard  concurs,  and  a 
provision  is  included  in  the  definition 
of  an  accommodation  space  to  indicate 
that  a  microwave  or  other  similar  "low 
heat"  cooking  appliance  is  permitted  in 
an  accommodation  space.  This  is 
consistent  with  interpretations  of 
SOLAS. 

A  definition  is  added  for  the  term 
"area  of  refuge."  This  definition 
recognizes  that  an  area  of  refuge  is 
intended  to  serve  as  a  safe  area  where 
passengers  can  wait,  in  the  event  of  an 
emergency,  until  they  can  disembark. 
This  definition  explicitly  states  that  the 
standards  for  protection  of  areas  of 
refuge  are  performance  oriented,  in  that 
the  areas  of  refuge  need  only  provide  a 
safe  haven  for  as  long  as  they  may 
reasonably  be  expected  to  be  occupied. 
The  maximum  time  limit  of  one  hoiu-  for 
an  area  of  refuge  is  consistent  with 
structural  fire  protection  requirements 
that  do  not  require  any  boundaries  with 
fire  endurance  of  over  one  hour.  It  is  not 
the  Coast  Guard's  intent  that  this 
definition  add  any  additional 
requirements  to  those  proposed  in  the 
SNPRM  for  an  area  of  refuge. 

The  definition  of  "atrium"  is 
amended  to  clarify  that  atriums  are  only 
permitted  in  accommodation  spaces. 

In  response  to  a  comment  that 
indicated  that  the  structural  fire 
protection  requirements  for  an 
"auxiliary  machinery  space"  as  defined 
in  subchapter  H  are  less  stringent  than 
those  proposed  in  the  SNPRM,  a 


definition  is  added  that  is  consistent 
with  subchapter  H.  For  application  of 
the  structural  fire  protection  tables, 
these  areas  would  be  included  in  the 
category  of  "voids,  fuel  tanks,  and  water 
tanks,"  instead  of  the  category 
"machinery  space,"  if  the  space 
contains  a  fire  load  of  less  than  2.5 
kilograms  per  square  meter  (0.5  pounds 
per  square  foot). 

The  definition  of  a  "balcony"  is 
amended  because  of  changes  in 
§  116.439.  See  the  discussion  on 
§  116.439  for  additional  information. 

The  definition  of  a  "cargo  space"  is 
amended  to  specifically  state  that  a 
vehicle  space  is  included  in  this 
category  for  purposes  of  application  of 
the  structural  fire  protection  tables. 

The  definition  of  a  "fire  control 
boundary"  is  amended  by  adding  "C- 
class"  to  the  definition.  See  the 
discussion  on  §  116.415  for  additional 
information. 

The  definition  of  "fire  load"  is 
amended  to  delete  reference  to  "wood 
equivalent  weight"  to  make  the 
definition  consistent  with  Coast  Guard 
policy  contained  the  revision  to  NVIC 
No.  6-80. 

The  definition  of  "hazardous 
condition"  is  added  to  §§  114.400  and 
175.400  as  a  result  of  the  revision  to  the 
casualty  reporting  requirements 
contained  in  §§  122.202  and  185.202, 
respectively.  See  the  discussion  on 
§§  122.202  and  185.202  for  additional 
"information. 

Definitions  of  "high  risk  service 
space  '  and  "low  risk  service  space"  are 
amended  to  make  these  spaces 
consistent  with  type  (8)  and  (9)  spaces 
in  subchapter  H,  respectively.  The 
definition  of  "High  risk  service  spaces" 
includes  the  same  spaces  as  "galleys, 
main  pantries,  storerooms,  and 
workshops"  as  found  in  subchapter  H: 
and  the  definition  of  "low  risk  service 
spaces"  includes  the  same  spaces  as 
"washrooms,  toilet  spaces,  and  isolated 
pantries"  in  subchapter  H.  Small  or 
large  pantries  and  storerooms  may  be 
included  in  either  category  depending 
on  fire  load. 

One  comment  suggested  that  the 
temperature  cutoff  for  a  galley  should  be 
increased  from  121°  C  (250°  F)  to  232° 
C  (450°  F).  The  Coast  Guard  does  not 
agree.  Many  cooking  oils  have  a  flash 
point  below  232°  C  (450°  F),  and 
therefore  require  the  level  of  fire 
protection  associated  with  a  galley. 

Several  comments  stated  that  the 
definition  of  "major  conversion"  should 
be  changed  because  it  was  too  restrictive 
and  not  consistent  with  the  definition 
used  in  46  CFR  28.50  for  commercial 
fishing  vessels.  In  addition,  the 
comments  believed  that  paragraph  (1 )  of 
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the  definition  would  be  subject  to 
inconsistent  interpretation  by  the  Coast 
Guard,  and  result  in  the  upgrading  of  an 
existing  vessel  to  more  stringent 
standards  even  for  slight  changes  to  the 
vessel's  structure.  Two  comments 
suggested  that  a  percentage  (5-10%)  be 
assigned  to  the  changes  in  length, 
breadth,  and  height  for  determining 
when  a  change  is  a  major  conversion. 
One  comment  stated  that  the  changing 
of  gross  tonnage  should  not  be  used  as 
a  measure  of  determining  a  major 
conversion  because  of  the  way  it  can  be 
manipulated  in  the  tonnage  rides.  The 
Coast  Guard  partially  agrees.  The 
definition  of  "major  conversion"  for 
commercial  fishing  vessels  was  derived 
from  the  definition  contained  in  46 
United  States  Code  (U.S.C.)  2101,  and 
modified  to  reflect  the  unique  nature  of 
commercial  fishing  vessels.  In  order  to 
reduce  the  confusion  associated  with 
creating  new  definitions  the  Coast 
Guard  decided  to  adopt  the  more 
flexible  definition  contained  in  46  USC 
2101  as  written.  This  revision  allows  for 
minor  changes  to  the  structure  and 
carrying  capacity  of  a  vessel.  The  Coast 
Guard  beheves  that  since  every  vessel  is 
different,  the  determination  of  what  is  a 
major  conversion  should  be  made  on  a 
case-by -case  basis,  by  the  Commandant, 
taking  changes  to  the  dimensions  and 
effects  on  stability  into  consideration 
rather  than  assigning  an  arbitrary 
percentage. 

The  definition  of  "means  of  escape" 
is  amended  by  replacing  the  term 
" passageways "  with  "corridors"  to 
make  it  consistent  with  subchapter  H. 

The  definition  of  "passenger  '  is 
updated  to  reflect  the  changes  made  in 
the  Passenger  Vessel  Safety  Act  of  1993. 
and  the  definition  of  "passenger  for 
hire"  was  added. 

The  definition  of  a  "stairtower"  is 
amended  to  clarify  that  all  stairways  in 
a  stairtower  must  be  contained  in  a 
common  enclosure. 

A  definition  of  "safety  areas"  is  added 
that  is  consistent  with  subchapter  H. 

Sections  1 1 4.560  and  1 75.560 
Appeals.  Several  comments  stated  that 
these  sections  should  be  revised  to 
require  the  Coast  Guard  to  respond  to 
appeals  within  30  days  of  receipt.  The 
comments  believed  that  since  the  Coast 
Guard  imposes  a  30  day  response  time 
on  industry,  it  is  only  reasonable  that 
the  Coast  Guard  respond  in  kind.  The 
Coast  Guard  disagrees.  These  sections 
reference  46  CFR  1.03.  and  that  part  is 
not  under  revision  at  this  time. 
However,  the  Coast  Guard  will  consider 
actions  to  correct  the  perceived  lack  of 
timelv  response. 

Sections  114.600  and  175.600 
Incorporation  by  reference.  One 


comment  was  received  from  the 
National  Fire  Protection  Association 
Indicating  that  the  standards  proposed 
for  adoption  by  reference  were  not  the 
most  recent  edition,  and  suggested  that 
the  most  recent  edition  of  each  standard 
be  adopted.  The  Coast  Guard  concurs,  as 
the  most  recent  standards  typically 
allow  greater  flexibility  by  recognizing 
new  design  technology.  Sections 
114.600  diid  175.600  have  been 
amended  to  adopt  the  most  recent 
editions  of  standards  where  appropriate. 
Additionally,  several  new  standards 
have  been  added  to  these  sections  due 
to  amendments  to  other  sections.  See 
the  discussion  on  other  sections  as 
appropriate  for  the  rationale  behind 
t^ese  additions. 

1.  Parts  115  and  176 — Inspection  and 
Certification 

Half  of  the  over  90  comments  received 
on  these  parts  applied  to  subchapter  T 
vessels,  and  focused  on  the  dry  dock 
interval  requirements  in  Part  1 76 
Subpart  F.  Within  Subpart  F.  comments 
specifically  addressed  the  reduced 
interval  of  one  year  for  hulls  of  wood 
construction  over  20  years  old. 

Some  comments  believed  the  20  year 
age  requirement  was  arbitrary  and  not 
supported  by  fact  or  casualty  statistics. 
Others  believed  that  age  had  nothing  to 
do  with  the  condition  of  a  well 
maintained  vessel,  regardless  of  the  hull 
material.  Still  others  claimed  that  if 
Coast  Guard  inspectors  knew  what  they 
were  looking  at,  ill-maintained  vessels 
would  be  found,  and  all  wood  vessels 
would  not  have  to  be  targeted. 

The  reduced  drydock  interval  for 
wood  vessels  over  20  years  old  is  a 
reflection  of  the  casualty  history  cited  in 
the  Coast  Guard  study  A  Study  of 
Lifesaving  Systems  for  Small  Passenger 
Vessels.  As  noted  in  this  study,  wood 
vessels  accounted  for  over  90%  of  all 
casualties  resulting  in  the  loss  of  the 
vessel  or  a  loss  of  life.  Of  the  wood 
vessels  included  in  the  study,  the 
average  age  was  approximately  26  years 
old.  Those  specifically  reported  as 
flooding,  foundering,  or  hull  failure 
casualties  average  38  years  old. 

These  statistics  notwithstanding,  the 
Coast  Guard  agrees  with  the  comments 
that  a  reduced  drydocking  interval 
should  not  be  required  for  all  wooden 
vessels,  as  the  degree  and  extent  of 
vessel  maintenance  certainly  figures 
into  the  structural  condition  of  any 
wood  vessel.  Since  the  EL  TORO II 
casualty  in  December,  1993,  the  Coast 
Guard  has  revised  Navigational  and 
Vessel  Inspection  Circular  (NVIC)  No. 
1-63  "Notes  on  Inspection  and  Repair  of 
Wooden  Hulls"  to  provide  more 
detailed  and  current  guidance  on  the 


inspection  of  wooden  hulls.  This  should 
enable  Coast  Guard  OCMIs  to  better 
target  the  marginally  maintained 
wooden  vessels  within  their  zones,  and 
allow  them  to  reduce  the  drydock 
inspection  interval  on  select  vessels 
when  there  is  sufficient  cause  or 
evidence  of  lack  of  maintenance. 

As  a  result  of  the  Coast  Guard's  NVIC 
revision,  the  industry's  comments,  and 
the  changes  in  the  lifesaving  equipment 
requirements  in  Table  180.200(c),  the 
Coast  Guard  deleted  proposed 
§  176.600(d),  which  would  have 
required  that  wood  vessels  over  20  years 
old  undergo  an  aiuiual  drydock  exam.  In 
addition,  proposed  §§  115.600(d),  and 
176.600(e)  [now  (d)].  have  befin  revised 
to  emphasize  the  OCMI's  existing 
discretion  to  decrease  vessel  drydock 
intervals  as  necessary  to  monitor  a 
vessel's  structural  condition. 

Forty-seven  comments  received 
focused  on  the  wording  of  §§  115.840 
and  176.840.  Tte  comments  believed 
that  the  OCMI  was  being  given  too 
much  authority  to  require  additional 
tests  and  inspections  without  reasonable 
cause.  A  few  comments  stated  that 
adding  the  word  "reasonable"  to  the 
language  of  this  section  would  satisfy 
their  concerns. 

The  Coast  Guard  does  not  agree  that 
OCMIs  would  abuse  their  authority,  and 
require  additional  tests  and  inspections 
without  reasonable  cause.  However,  the 
word  "reasonable"  has  been  added  to 
the  language  of  §§  115.840,  and  176.840. 

Several  other  comments  focused  on 
the  requirement  of  the  owner  or 
operator  to  notify  the  OCMI  whenever  a 
vessel  is  drydocked  or  hauled  out  above 
and  beyond  the  required  drydock 
interval.  The  comments  stated  that  the 
requirement  to  contact  the  OCMI 
whenever  the  vessel  is  drydocked,  for 
whatever  reasons,  contradicted  a 
subsequent  section  with  a  more 
reasonable  notification  requirement. 

The  Coast  Guard  agrees  wi\h 
comments  that  proposed  §§  115.600(e) 
and  176.600(f}  contradict  §§115.612 
and  176.612,  respectively,  which 
contain  specific  requirements  for  the 
owner  or  operator  to  contact  the  OCMI 
whenever  a  vessel  is  drydocked  or 
hauled  out  for  repairs  affecting  the 
safety  of  the  vessel.  Therefore  the  Coast 
Guard  deleted  proposed  §§  115.600(e) 

and  176.600(f)- 

In  addition  to  changes  made  as  a 
result  of  comments,  the  Coast  Guard  has 
modified  the  requirements  for  vessels 
operating  as  other  than  inspected  small 
passenger  vessels.  Under  the  Passenger 
Vessel  Safety  Act  of  1993,a  vessel  of 
less  than  100  gross  tons  may  be 
chartered  without  crew  as  a  recreational 
vessel  and  carry  twelve  passengers.  The 


Coast  Guard  has  clarified  the  conditions 
under  which  an  inspected  passenger 
vessel  may  operate  as  an  uninspected 
vessel  by  revising  §§  115.114  and 
176.114  to  be  consistent  with  the 
Passenger  Vessel  Safety  Act  of  1993. 

2.  Parts  116  and  177 — Construction  and 
Arrangement 

These  parts  generated  the  most  public 
comment.  Comments  on  both  parts 
focused  on  the  proposed  plan  submittal 
requirements.  The  majority  of  the 
comments  addressed  the  structural  fire 
protection  requirements  in  Part  116. 
Subpart  D,  which  apply  to  vessels 
carrying  over  150  passengers,  and 
vessels  with  accommodations  for  more 
than  49  overnight  passengers.  Within 
Subpart  D,  comments  fell  into  four 
areas:  Use  of  polyurethane  foam;  fire 
control  boundaries;  ceiling  and  interior 
finishes;  and  stairway,  stairtower  and 
ladder  arrangements. 

Sections  116.202  and  1 77.202    Plans 
and  information  required.  Over  70 
comments  objected  to  the  requirement 
to  submit  a  complete  set  of  plans  to  the 
cognizant  Officer  in  Charge,  Marine 
Inspection  (OCMI)  prior  to  the  start  of 
construction.  The  comments  considered 
this  to  be  an  unreasonable  interference 
with  the  private  sector,  and  cited 
contractual,  financial  or  other  reasons  to 
start  construction  early.  The  majority  of 
the  comments  suggested  that  the 
provisions  in  proposed  paragraph  (c) 
would  adequately  cover  the  ouTier's  or 
builders's  risks  of  starting  construction 
early  and  that  the  working  regarding 
plan  submittal  should  be  the  same  as 
that  in  existing  46  CFR  177.05-1.  The 
Coast  Guard  revised  these  sections  to 
require  only  Outboard  Profile,  Inboard 
Profile  and  Arrangement  plans  to  be 
submitted  prior  to  the  start  of 
construction.  The  remainder  of  the 
plans  must  be  submitted  for  approval 
before  the  vessel  receives  a  Certificate  of 
Inspection.  In  addition,  references  in 
subchapter  K  to  OCMI  approval  of  plans 
were  removed,  and  replaced  with 
Conunanding  Officer,  Marine  Safety 
Center  approval.  The  Marine  Safety 
Center  has  been  responsible  for  the  plan 
review  of  vessels:  65  feet  in  length  and 
greater;  carrying  over  150  passengers;  or 
a  unusual  design  for  several  years.  The 
deletion  of  OCMI  approval  clarifies  the 
Marine  Safety  Center's  role  as  the  plan 
review  center  for  vessels  constructed  in 
accordance  with  subchapter  K. 

The  remaining  comments  focus  on  the 
increased  number  of  plans  required  to 
be  submitted.  The  comments  believed 
that  the  increased  number  of  plans 
required,  from  (9)  to  (25),  would  delay 
the  Coast  Guard  review  process,  and 
add  expense  to  the  construction  of  a 


vessel.  The  intent  of  the  rewording  in 
the  SNPRM  was  to  better  explain  the 
details  already  required  on  plans 
submitted  for  review.  The  intent  was 
not  to  require  three  times  the  number  of 
plans  to  be  submitted  for  review.  In 
response  to  the  comments,  the  Coast 
Guard  revised  these  sections,  and  has 
grouped  required  plan  details  under 
general  headings  similar  to  those  in 
existing  §177.05-1. 

Section  1 1 6.300    Structural  design . 
Several  comments  expressed  concern 
that  this  section  did  not  allow  the  use 
of  fiberglass  reinforce  plastic  (FRP)  or 
composite  construction.  Other 
comments  suggested  that  this  section 
should  identify  a  recognized  design 
standard  for  FRP  or  composite 
construction.  The  Coast  Guard  does  not 
wish  to  prohibit  the  use  of  these 
materials;  however,  there  is  currently  no 
recognized  design  standard  that 
provides  an  equivalent  level  of  safety  to 
vessels  constructed  in  accordance  with 
this  part.  Consequently,  vessels 
constructed  of  FRP  or  composite 
materials  and  subject  to  the  provisions 
of  subchapter  K  are  considered  to  be 
constructed  of  "special  materials." 
These  vessels  will  be  considered  and 
reviewed  in  accordance  with  the 
provisions  in  §  116.340  for  alternate 
design  considerations.  No  changes  have 
been  made  ft-om  the  proposed 
regulations. 

Section  116.400    Application. 
Several  comments  pointed  out  that 
paragraph  (a)(2)  should  read  "Vessels 
with  overnight  accommodations  for 
more  than  49  passengers  but  not  more 
than  150  passengers"  and  that 
paragraph  fb)  should  read  "Vessels  with 
overnight  accommodations  for  more 
than  150  passengers  must  comply  with 
§  72.05  of  this  chapter."  The  Coast 
Guard  agrees  and  has  revised  this 
section  accordingly.   . 

Section  116.405    General 
arrangement  and  outfitting.  One 
comment  discussed  the  testing  of 
mattresses  and  proposed  the  use  of 
California  Technical  Bulletin  129  (CAL 
TB  129).  "Flammability  Test  Procedure 
for  Mattresses  for  Use  in  Public 
Buildings."  The  Coast  Guard  agrees  that 
materials  should  not  be  limited 
prescriptively,  but  the  use  of  a  standard 
based  on  a  single  State's  regulation  is 
generally  not  acceptable  in  a  national 
and  international  industry.  However, 
the  Coast  Guard  wiW  pursue 
development  of  similar  standards 
through  a  recognized  national  forum.  It 
is  expected  that  Underwriters 
Laboratories  (UL)  or  American  Society 
for  Testing  and  Materials  (ASTM)  will 
develop  similar  acceptable  standards. 
For  example  UL  1056,  "Fire  Test  of 


Upholstered  Furniture,"  is  similar  to  Cal 
TB  133,  "Flammability  Test  Procedure 
for  Seating  Furniture  Used  in  Public 
Occupancies."  However,  the 
International  Maritime  Organization 
(IMO)  Resolution  A.688(17),  "Fire  Test 
Procedures  for  IgnitabiUty  of  Bedding 
Components,  "  is  an  international 
maritime  standard  that  sufficiently  test 
the  ignitability  of  mattresses  and  the 
associated  blankets  using  a  cigarette  and 
an  open  flame.  The  IMO  standard  does 
not  prohibit  the  use  of  polyurethane 
foam.  In  an  attempt  to  harmonize 
industry  standards  worldwide,  the  IMO 
standard  has  been  incorporated  for  the 
testing  of  mattresses  on  U.S.  vessels. 
The  regulatory  text  is  amended  to  add 
the  alternative  of  compliance  with  IMO 
Resolution  A. 688(1 7).  Compliance  with 
the  U.S.  Department  of  Commerce  (FF 
4-72.16)  "Standard  for  Mattress 
Flammability"  is  still  acceptable 
provided  the  mattress  does  not  contain 
polyurethane  foam.  The  proposed 
complete  prohibition  on  the  use  of 
polyurethane  foam  is  removed. 
Section  116.415    Fire  control 
boundaries.  Several  comments 
recommended  that  an  automatic  10 
percent  extension  of  the  40  meter  (131 
foot  limit)  on  main  vertical  zone  (MVZ) 
length  be  incorporated  into  the 
regulations  because  subchapter  K 
vessels  do  not  operate  in  the  same 
environment  as  SOLAS  vessels  and 
Coast  Guard  policy  has  permitted 
extensions  of  MVZ  length.  The  Coast 
Guard  agrees,  in  part,  and  has  added  a 
provision  to  the  IFR  which  allows  the 
Commanding  Officer,  Marine  Safety 
Center  to  extend  the  MVZ  length  to  44 
meters  (144  feet).  The  maximum 
allowable  MVZ  horizontal  step  size  has 
also  been  changed  to  be  consistant  with 
current  policy.  The  provisions  to  allow 
extension  of  MVZ  length,  although  not 
automatic,  will  help  provide  vessel 
owners  with  the  necessary  design 
flexibility.  The  decision  to  grant  an 
extension  of  MVZ  length  is  not 
automatic  and  should  only  be  made 
after  considering  the  effect  on  the 
overall  level  of  safety.  Recent 
amendments  to  SOLAS  allow  the  length 
and  width  of  MVZ's  to  be  further 
extended  to  a  maximum  of  48  meters 
(157  feet)  provided  that  the  total  area  of 
the  main  vertical  zone  is  not  greater 
than  1.600  square  meters  (17,200  square 
feet)  on  any  deck;  however,  SOLAS  also 
requires  full  sprinkler  systems  for 
passenger  spaces.  The  Coast  Guard  has 
also  published  guidance  applicable  to 
passenger  vessels  on  protected  routes 
that  explicitly  details  requirements 
necessary  for  vessels  to  be  designed 
with  "long  MVZs."  This  guidance  is 
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pubbshed  in  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  NO.  8-93) 
"Equivalent  Alternatives  to  46  CFR 
subchapter  H  Requirements  Related  to 
Means  of  Escape,  Safe  Refuge  Areas,  and 
Main  Vertical  Zone  Length."  Subchapter 
K  vessels  may,  through  the  equivalency 
provisions  in  46  CFR  114.540,  build  to 
the  structural  fire  protection  provisions 
in  subchapter  H,  part  72.05  and.  if  on 
a  protected  route,  the  long  MVZ 
alternative  in  NVIC  8-93,  in  beu  of  the 
provisions  in  46  CFR  Part  116.  The 
Coast  Guard  has  and  will  continue  to 
consider  proposals  for  the  extension  of 
MVZ  length,  beyond  regulatory  limits,  if 
a  proposal  provides  an  equivalent 
overall  level  of  safety.  Extensions  of 
MVZ  length  up  to  44  meters  (144  feet) 
will  generally  be  made  to  allow  the  ends 
of  MVZs  to  coincide  with  watertight 
subdivision  bulkheads  or  in  order  to 
accommodate  a  large  public  space 
extending  for  the  whole  length  of  the 
main  vertical  zone.  For  extensions  of 
MVZ  length  beyond  44  meters, 
additional  features  such  as  a  heat 
detection  system,  a  smoke  detection 
system,  a  sprinkler  system  and/or 
additional  emergency  escape  routes, 
may  provided  the  necessary 
compensating  provisions  for  subchapter 
K  vessels.  The  type  and  number  of 
compensating  provisions  will  be 
determined  on  a  case-by-case  basis  if  the 
vessel  does  not  comply  with  the 
published  guidance. 

Several  comments  recommended  that 
this  section  be  revised  to  incorporate  the 
existing  Coast  Guard  gmdance 
published  in  NVIC  8-93  and  Marine 
Technical  and  Hazardous  Materials 
Division  Policy  File  Memorandum 
(MTH  PFM)  No.  3-«9  regarding  the 
omission  of  draft  stops  in  certain 
situations.  The  Coast  Guard  agrees  and 
has  adopted  the  guidance  into  this  IFR. 

Seven  comments  disagreed  with  the 
proposal  in  the  SNPRM  to  eliminate  the 
two  categories  of  accommodation  spaces 
proposed  in  the  NPRM  and  replace 
them  with  one  accommodation  space 
category.  One  comment  requested  that 
space  designations  be  modified  to  be 
consistent  with  subchapter  H,  and  one 
comment  requested  that  Tables  116.415 
(b)  and  (c)  be  clearly  labeled 
"bulkheads"  and  "decks"  respectively. 
In  response  to  the  comments  received, 
§  116.415  is  amended  to  include  a  low 
fire  load  option  in  line  with  a  type  5 
space  as  defined  in  subchapter  H. 
Tables  116.415  (b)  and  (c)  are  also 
amended  so  that  space  designations  are 
more  consistent  between  subchapters  H 
and  K.  Additionally,  the  terms 
"bulkheads"  and  "decks"  have  been 
added  to  the  tables  as  appropriate. 


Since  the  publication  of  the  SNPRM. 
a  new  low  fire  load  policy  was 
developed  with  extensive  industry 
input  and  published  in  MTH  PFM  No. 
1-94  on  November  15,  1994.  A  copy  of 
this  policy  may  be  obtained  by  calling 
Commandant  (G-MMS-4)  at  (202)  267- 
1076.  MTH  PFM  1-94  provides  the 
marine  industry  with  an  alternative  that 
supplements  the  regulations  and 
provides  the  minimum  structural 
insulation  and  bulkhead  classifications 
for  certain  vessels  containing  low  risk 
passenger  accommodation  spaces  with 
very  low  fire  loads  of  not  more  than  5 
kilograms  per  square  meter  (1  pound  per 
square  foot)  fire  loading.  This  policy 
primarily  benefits  builders  of  aluminum 
vessels  because  of  the  need  to  insulate 
bare  aluminum  structure  for  it  to  be 
considered  equivalent  to  steel.  MTH 
PFM  1-94  provides  guidelines  for  the 
design  and  construction  of  passenger 
vessels  with  extremely  low  fire  loading, 
fire  resistant  furnishings  and  greatly 
reduced  quantities  of  structural 
insulation.  This  low  fire  load  alternative 
applies  to  subchapter  K  vessels  and  the 
Coast  Guard  plans  to  adopt  it  into  the 
final  rule  following  an  evaluation  period 
currently  underway. 

The  two  categories  of  accommodation 
and  public  spaces  proposed  in  the  1989 
NPRM  were  low  risk  (fire  load  of  15 
kilograms  per  square  meter  (3  pounds 
per  square  foot)  or  less)  and  high  risk 
(fire  load  of  30  kilograms  per  square 
meter  (6  pounds  per  square  foot)  or 
less).  In  an  attempt  to  simplify  design 
and  construction  requirements,  and  to 
maintain  a  uniform  measure  of 
structural  fire  protection  on  small 
passenger  vessels,  these  two  NPRM 
categories  were  revised  in  the  SNPRM  to 
one  designation  with  a  maximum  fire 
load  of  37.5  kilograms  per  square  meter 
(7.5  pounds  per  square  foot).  As 
discussed  above,  a  number  of  comments 
objected  to  this  proposal  and  citing  the 
need  for  both  additional  alternatives  in 
the  selection  of  furnishings  and  for 
reductions  in  structural  insulation. 

Subchapter  H  includes  three 
categories  of  accommodation  and  public 
spaces:  those  with  incombustible 
veneers  and  trim  and  fire  resistant 
furnishings  (type  5).  those  under  46 
square  meters  (500  square  feet)  with 
combustible  furnishings  (type  6),  and 
those  over  46  square  meters  (500  square 
feet)  with  combustible  furnishings  (type 
7).  As  stated  in  NVIC  6-«0  "Guide  to 
Structural  Fire  Protection  Aboard 
Merchant  Vessels,"  rooms  containing 
combustible  furnishings  are  considered 
to  have  a  fire  load  of  50  kilograms  per 
square  meter  (10  pounds  per  square 
foot):  37.5  kilograms  per  square  meter 
(7.5  pounds  per  square  foot)  of 


furnishings,  and  12.5  kilograms  per 
square  meter  (2.5  pounds  per  square 
foot)  of  passengers'  effects. 

In  this  IFR,  to  simplify  the  structural 
fire  protection  tables  from  subchapter  H, 
type  6  spaces  [staterooms  and  public 
spaces  of  46  square  meters  (500  square 
feet)  or  less  with  combustible 
furnishings,  and  isolated  storerooms] 
are  not  included.  In  §  116.415,  for 
structiu-ai  fire  protection  piuposes, 
accommodation  spaces  will  be 
differentiated  only  on  the  basis  of  fire 
load  and  type  of  furnishings.  Type  6 
spaces,  as  defined  in  subchapter  H, 
would  be  included  in  the  category  of 
type  7  spaces  in  subchapter  K.  The 
insulation  requirements  for  type  5  and 
type  7  spaces  were  taken  from  the  tables 
in  subchapter  H. 

Nine  comments  concerned  the 
requirement  for  "A-0"  bulkheads  and 
decks  on  aluminum  vessels  in  areas 
separating  low  fire  load  spaces  [spaces 
with  a  fire  load  less  than  2.5  kilograms 
per  square  meter  (0.5  pounds  per  square 
foot)).  Under  the  guidance  contained  in 
NVIC  6-80,  bulkheads  and  decks 
separating  water  tanks,  void  spaces 
containing  less  than  2.5  kilograms  per 
square  meter  (0.5  pounds  per  square 
foot),  and  ballast  tanks  from  open  deck 
spaces  may  be  constructed  of 
uninsulated  aluminum.  The  IMO  High 
Speed  Craft  Code  contains  a  similar 
provision.  As  indicated  in  the  SNPRM, 
it  is  the  Coast  Guard's  intent  to  permit 
uninsulated  aluminum  construction  in 
similar  areas  on  subchapter  K  vessels. 
Therefore,  §  116.415  (b)  &  (c)  have  been 
amended  to  indicate  that  C'-Class 
construction  is  permitted  in  boundaries 
separating  open  decks,  voids  containing 
less  than  2.5  kilograms  per  square  meter 
(0.5  pounds  per  square  foot)  fire  load, 
water  tanks,  and  embarkation  stations. 
C'-Class  construction  must  be  a 
noncombustible  structiu^l  division  that 
also  resists  the  passage  of  smoke 
between  adjacent  spaces.  The 
establishment  of  a  C'-Class  barrier  rating 
is  not  intended  to  preclude  the  use  of 
vents  for  ballast  tanks  or  voids. 

One  comment  noted  the  proposed 
requirement  that  all  MVZ  bulkheads 
meet  A-30  construction  exceeds  the 
requirements  of  subchapter  H  in  some 
cases,  and  this  requirement  should  be 
modified  so  that  it  is  not  more  severe 
than  the  one  in  subchapter  H.  The  Coast 
Guard  agrees  in  part.  Accordingly, 
0116.415(d)  is  amended  to  permit  A-0 
MVZ  construction  where  a  Type  8, 12, 
or  1 3  space  is  on  one  side  of  the 
division.  This  approach  is  also 
consistent  with  the  MVZ  philosophy 
contained  in  the  1992  amendments  to 
SOLAS  74. 


Two  comments  requested  that  higher 
fire  and  smoke  rated  loads  or  a 
reduction  in  structural  fire  protection 
requirements  be  permitted  if  a  vessel  is 
fully  sprinklered.  The  Coast  Guard  does 
not  concur.  Active  fire  protection 
systems  are  generally  less  reliable  than 
passive  fire  protection  measures. 
However,  there  are  instances  where  an 
active  fire  protection  system  is 
considered  equivalent  to  passive 
measures  provided  the  expected 
reliability  of  the  active  system  does  not 
significantly  affect  the  overall  level  of 
safety.  An  example  where  it  is 
acceptable  to  substitute  active  systems 
for  passive  measures  is  the  balcony  and 
atrium  requirements  contained  in 
0116.439  and  0116.440.  However,  fire 
casualty  experience  has  demonstrated 
that  sprinklers  are  not  in  all  cases  an 
acceptable  substitute  for  limits  on  fire 
and  smoke  rated  loading  or  basic  fire 
integrity  of  bulkheads  and  decks.  No 
changes  were  made  to  the  proposed  fire 
load  or  interior  finish  requirements 
when  a  vessel  is  fully  sprinklered. 

Three  comments  asked  that  the 
proposed  requirement  in  §  116.415(a)(1) 
that  the  hull,  structural  bulkheads, 
columns  and  stanchions, 
superstructures,  and  deckhouses  must 
be  composed  of  steel  or  equivalent 
material  be  changed  to  steel  or 
aluminum.  As  stated  above,  boundaries 
of  several  low  fire  risk  spaces  are  now 
permitted  to  be  C'-Class  construction, 
which  could  be  met  by  the  use  of 
uninsulated  aluminum.  However,  as 
stated  in  the  SNPRM,  since  aluminum 
has  a  much  lower  fire  endurance  than 
steel,  aluminum  will  require  insulation 
in  areas  where  there  is  a  substantial  fire 
risk.  The  requirement  for  steel  or 
equivalent  is  modified  to  reflect  that 
where  specifically  permitted  by  Tables 
116.415  (h)  and  (c),  steel  or  equivalent 
is  not  required,  and  noncombustible 
material  may  be  used. 

Section  116.422  Ceilings,  linings,  trim, 
interior  finish  and  decorations.  There 
were  numerous  comments  questioning 
the  necessity  for  the  proposed 
requirement  that  ceiling  panels  be 
retained  by  continuous  flanges  of  steel 
or  equivalent  material  on  the  exposed 
side  of  the  panel.  This  requirement 
would  essentially  rule  out  the  use  of 
typical  "snap-in"  type  construction.  The 
Coast  Guard  has  reconsidered  the  need 
for  this  requirement  and  has  deleted  it 
from  the  regulations. 

One  comment  addressed  the  use  of 
gypsum  wallboard  for  interior  linings. 
All  construction  and  interior  linings  are 
required  to  be  noncombustible.  Gypsum 
wallboard  is  required  to  be  approved  in 
accordance  with  §  164.009  in  46  CFR 
subchapter  Q,  and  listed  in 


Commandant  Instruction  M16714.3E 
(Coast  Guard  Equipment  List).  Any 
finishings  added  to  the  surface  must 
meet  the  requirements  for  finish 
materials  in  §  164.012  of  subchapter  Q. 
Any  reference  to  a  specific  building 
material,  such  as  "paper-faced  gypsum" 
wallboard,  is  not  necessary  and  has 
been  removed  from  the  regulations. 

One  comment  expressed  concern  over 
the  potential  loss  of  strenflh  of  pai^er- 
faced  wallboard  during  or  after  a  fire. 
The  Coast  Guard  believes  that  if  the 
wallboard  is  part  of  the  fire  rated  wall 
construction,  this  concern  is  already 
addressed  since  the  barrier  is  required 
to  meet  the  furnace  test  requirements  in 
American  Society  for  Testing  and 
Materials  (ASTM)  Standard  E-119 
"Standard  Test  Methods  for  Fire  Tests 
of  Building  Construction  and 
Materials."  If  a  lining  is  not  part  of  the 
wall  for  the  purpose  of  fire  rating  then 
its  fire  integrity  is  not  a  concern  under 
the  current  regulations.  Therefore,  the 
requirements  in  §  116.422  have  been 
amended  to  be  consistent  with  the 
existing  requirements  in  subchapter  H 
for  noncombustible  construction  and 
interior  finish. 

Several  comments  suggested  changing 
the  flame  spread/smoke  generated 
performance  requirements  for  approved 
interior  finishes  in  the  ASTM  E-84 
"Test  for  Surface  Burning 
Characteristics  of  Building  Materials" 
tunnel  test  from  20/10  to  20/25.  The 
Coast  Guard  disagrees  and  believes  that 
the  20/10  standard  maintains  an 
appropriate  level  of  safety.  However,  the 
Coast  Guard  will  consider  industry 
research  that  provides  data  indicating 
an  alternative  requirement  will  not 
degrade  the  current  level  of  safety. 

Several  comments  addressed  using 
other  test  methods  for  testing  the 
flammability  of  wall  lining  materials. 
The  Coast  Guard  notes  that  research  is 
being  conducted  into  the  feasibility  of 
other  test  methods,  including 
International  Organization  for 
Standardization  (ISO)  9705  "Fire 
Tests — Full-Scale  Room  Test  for  Surface 
Products."  However,  the  International 
Maritime  Organization  (IMO)  has  not 
yet  set  the  performance  requirements  for 
this  test.  The  test  prescribed  in 
subchapter  K  will  not  be  changed; 
however,  any  similar  test  procedure,  as 
outlined  by  SOLAS,  will  be  considered 
as  an  acceptable  substitute. 

One  comment  suggested  allowing 
wool  ceirpet  to  be  used  as  a  wall  lining 
material  because  of  claims  that  it  is  self 
extinguishing  in  the  vertical  direction. 
Wool  could  theoretically  be  used  if  it 
met  the  requirements  for  bulkhead 
linings  or  veneers  including  the 
thickness  limitation  and  the  flame 


spread  and  smoke  generation  rating. 
These  performance  requirements  limit 
the  material's  contribution  to  fire 
growth  and  fire  severity  after  flashover. 
This  interpretation  is  consistent  with 
the  intentions  of  the  performance 
standards  and  does  not  specifically 
address  any  single  material. 

Section  116.423  Furniture  and 
furnishings.  There  were  numerous 
comments  regarding  the  use  of 
California  Technical  Bulletin  133  (CAL 
TB  133)  and  other  flammability  tests  for 
upholstered  furniture.  The  Coast  Guard 
is  currently  researching  the 
acceptability  of  a  number  of 
flammability  tests  for  upholstered 
furniture.  Research  thus  far  indicates 
that  UL  1056  is  an  acceptable  alternative 
wherever  fire  resistant  furnishings  are 
required.  UL  1056  is  essentially  option 
B  of  CAL  TB  133.  and  it  is  envisioned 
that  furniture  tested  to  UL  1056  will  be 
accepted  by  the  state  of  California  and 
vice  versa,  thus  reducing  the  burden  on 
industry.  Therefore,  §  116.423  is 
amended  to  allow  the  acceptance  of 
furniture  meeting  UL  1056  in  all 
accommodation  spaces.  Furniture 
meeting  UL  1056  is  also  acceptable 
where  fire  resistant  furnishings  or 
furnishings  constructed  of  approved  fire 
resistant  materials  are  required. 

Several  comments  objected  to  the 
prohibition  of  polyurethane  foam  in 
furniture  and  furnishings.  The  Coast 
Guard  agrees  that  this  restriction  is  not 
necessary  and  has  deleted  this 
requirement  from  §  116.405(k).  It  is 
noted  that  furniture  meeting  the 
performance  criteria  in  UL  1056  may 
contain  polyurethane  foam.  Other  uses 
of  foams  wall  be  limited  by  existing 
regulations.  The  requirements  in 
§  116.423  for  furniture  and  furnishings 
have  been  amended  to  make  them 
consistent  with  subchapter  H 
requirements. 

Several  comments  addressed  the  issue 
of  accepting  either  small  scale  or  large 
scale  test  procedures  for  National  Fire 
Protection  Association  (NFPA)  701 
"Methods  of  Fire  Tests  For  Flame- 
Resistant  Textiles  and  RM  Films." 
Either  method  is  acceptable  in  light  of 
work  done  by  the  respective  committee 
to  make  both  methods  consistent. 
Section  116.423  is  amended  to  reflect 
that  either  the  small  or  large  scale  tests 
will  be  acceptable. 

Section  116.425  Deck  coverings.  One 
conunent  asked  that  the  Coast  Guard 
reconsider  the  acceptance  of  carpets 
constructed  of  wool  blends  with 
synthetics.  Subchapter  H  prohibits  the 
use  of  carpets  that  are  not  wool  or 
equivalent  in  spaces  where  fire  resistant 
furnishings  are  required.  As  previously 
discussed,  subchapter  K  is  revised  to 
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allow  the  construction  of  either  high 
risk  or  low  risk  accommodation  spaces 
corresponding  to  type  7  and  type  5 
accommodation  spaces  m  sutx:hapter  H. 
Wool  or  equivalent  carpet  is  still 
required  in  low  risk  (type  5) 
accommodation  spaces,  and  in  corridors 
and  stairways.  Other  types  of  carpeting, 
including  wool  blends,  may  be  used  in 
high  risk  (type  7)  accommodation 
spaces. 

Also,  to  be  consistent  with  the  format 
of  subchapter  H  and  guidance  in  NVIC 
6-80.  the  section  on  rugs  and  carpets  is 
moved  to  §  116.423. 

Section  116.427  Fire  load  of 
accommodation  spaces.  Two  comments 
asked  how  to  account  for  interior  finish 
in  fire  load  calculations.  One  comment 
suggested  a  new  method  of  calculating 
fire  load  that  would  allow  the  use  of 
wall  and  surface  finishes  that  are 
considerably  thicker  than  allowed  in 
subchapter  H.  The  Coast  Guard  has  great 
concern  atwut  the  contribution  of 
combustible  wall  lining  and  surface 
finishing  materials  to  a  fire  in  a 
particular  space,  and  has  not  relaxed  the 
requirement  in  subchapter  K  for  surface 
finishes  to  be  approved  in  accordance 
with  §  164.012.  Research  continues  in 
this  area  and  new  methods  will  be 
introduced  when  properly  researched 
and  validated  as  to  the  level  of  safety 
obtained  by  the  method.  As  proposed  in 
the  SNPRM,  all  combustibles  in  a  space 
must  be  included  in  the  fire  load 
calculations,  including  interior  finishes. 

Nine  comments  asked  for  an  option  to 
allow  the  design  of  a  space  for  a  low  fire 
load  with  an  appropriate  reduction  in 
structural  fire  protection.  The  Coast 
Guard  agrees  and  has  amended 
§  116.427  to  indicate  wherever  an 
accommodation  space  is  a  low  risk 
accommodation  space  (see  §  114.400  for 
definition),  fire  load  calculations  must 
be  submitted  to  the  Marine  Safety 
Center.  This  section  is  also  amended  to 
indicate  that  where  a  space  is 
designated  as  a  low  risk  service  space, 
the  OCMI  may  require  the  submission  of 
fire  load  calculations  to  the  Marine 
Safety  Center.  The  reason  for  this 
change  is  that  amendments  to  the 
definition  of  a  low  risk  service  space 
permit  certain  pantries  to  be  considered 
as  low  risk  service  space  if  the  fire  load 
is  less  than  15  kilograms  per  square 
meter  (3  pounds  per  square  foot).  When 
an  OCMI  is  concerned  that  the  fire  load 
in  a  pantry  categorized  as  a  low  risk 
service  space  is  higher  than  15 
kilograms  per  square  meter  (3  pounds 
per  square  foot),  the  OCMI  may  require 
the  submission  of  fire  load  calculations. 
See  discussion  on  §  116.415  for 
additional  information  regarding  the 
low  fire  load  option. 


One  comment  suggested  that  fire  load 
should  be  calculated  on  the  basis  of 
gross  deck  area  without  excluding  aisles 
and  equipment.  Since  the  method  of 
calculation  required  by  this  section 
computes  fire  load  by  dividing  the  total 
wei^t  of  combustibles  by  the  total  deck 
area,  no  modifications  are  required. 

Section  116.433  Window  and  airports 
in  fire  control  boundaries.  One 
comment  concurred  with  th« 
requirements  proposed  in  this  section. 

Two  comments  questioned  the 
proposed  minimum  height  of  900 
millimeters  (3  feet)  for  the  bottom  of  a 
window  when  adjacent  to  a  passageway 
since  dinner  tables  are  often  installed 
adjacent  to  windows  fitted  in  the 
sideshell  of  the  vessel.  As  noted  in  the 
preamble  of  the  SNPRM.  the  intent  of 
this  requirement  is  to  prevent  people 
from  tripping  over  the  frame  or  lower 
support  structure  of  a  window  or  falling 
through  the  glass.  Similar  land  based 
criteria,  found  in  the  NFPA  Life  Safety 
Code,  requires  placement  of  guards  at 
least  1100  millimeters  (42  inches)  high 
in  new  construction,  and  900 
millimeters  (36  inches)  high  in  existing 
construction.  Furthermore,  the  proposed 
requirement  only  applies  to  windows 
that  are  installed  adjacent  to  a 
passageway,  and  the  minimum  height 
requirement  does  not  apply  if  a  storm 
rail  is  installed  adjacent  to  the  glass. 
The  proposed  requirement  was  not 
changed. 

Four  comments  concerned  the 
protection  of  windows  adjacent  to  an 
embarkation  station,  escape  route,  or 
survival  craft  storage  area.  Of  the  four 
comments,  three  said  that  this 
requirement  is  not  practicable,  and  one 
said  that  the  requirement  should  be  a 
minimum.  SOLAS  requires  that  "special 
attention"  be  given  to  windows  fitted  in 
similar  areas,  recognizing  that  the 
failure  of  these  windows  could  impede 
the  launching  or  embarkation  of  life 
saving  appliances.  The  proposed 
requirement  was  not  changed. 

One  comment  said  that  since  glazing 
material  in  windows  accessible  to 
passengers  and  crew  should  not 
produce  a  hazard  to  passengers  and 
crew,  the  tempered  glass  required  by 
§  116.433  should  be  a  minimum,  and 
that  laminated  glass  should  also  be 
accepted.  The  Coast  Guard  agrees,  and 
§  116.433(a)  indicates  that  either 
tempered  or  laminated  glass  is 
acceptable. 

Section  116.435  Doors.  One  comment 
questioned  the  need  for  loading  doors 
that  lead  over  the  side  to  be  fire  rated. 
The  Coast  Guard's  position  is  that  a 
door  must  maintain  the  integrity  of  the 
barrier.  The  rating  of  the  barrier  is 
determined  by  the  fire  hazards  within 


the  space  and  the  resultant  barrier  rating 
determines  the  rating  of  the  opening. 
The  U.S.  still  continues  to  specify, 
prescriptively,  requirements  for  doors  in 
each  type  of  division  such  as  is  done  in 
this  section  and  in  §  72.05-25  of 
subchapter  H.  The  Coast  Guard  does  not 
intend  to  change  these  requirements  at 
this  time.  Research  continues  on 
determining  the  hazards  associated  with 
exterior  doors  and  openings  that  rnuld 
allow  smoke  and  flame  spread  up  the 
outside  of  the  vessel. 

One  comment  suggested  accepting  UL 
rated  doors  as  an  alternative  to  the 
current  Coast  Guard  requirements.  The 
Coast  Guard  is  currently  researching  the 
acceptance  of  UL  rated  doors  as  an 
alternative  for  the  current  requirements. 
If  found  satisfactory,  the  Coast  Guard 
will  incorporate  L'L  lOB  "Fire  Tests  of 
Door  Assemblies"  by  reference  in  the 
final  rule. 

Section  116.438  Stairtowers, 
stairways,  ladders,  and  elevators.  Many 
comments  were  received  about  Uie 
proposed  requirement  in  paragraph  (a) 
that  stairways,  stairtowers,  ladders, 
elevators,  and  landings  be  composed  of 
steel,  thus  prohibiting  the  use  of  a 
aluminum.  The  Coast  Guard  agrees  that 
requiring  all  stairways  to  be  composed 
of  steel  may  be  too  strict  and  exceeds 
the  requirements  of  subchapter  H. 
Subchapter  H  requires  that  all  stairways, 
ladders,  and  elevators  within  main 
machinery  spaces  and  cargo  holds  be 
made  of  steel;  stringers,  treads, 
platforms,  and  landings  of  all  stairways, 
except  exterior  stairways,  be  of  solid 
steel  construction;  and  risers  be  of 
approved  noncombustible  material.  The 
Coast  Guard  requires  steel  because  it 
exhibits  good  fire  endurance,  especially 
when  compared  to  non-insulated 
aluminiun.  Although  aluminum  decks 
and  bulkheads  can  be  insulated  to 
provide  adequate  fire  performance,  it  is 
impractical  to  similarly  insulate 
stairways  treads  and  support  structures. 
The  Coast  Guard  strongly  believes  that 
the  need  to  ensure  vessel  designs 
provide  an  adequate  means  of  vertical 
egress  is  paramount.  The  integrity  of 
these  egress  facilities  is  required  for 
both  personnel  egress  and  fire  fighter 
access.  The  Coast  Guard  has  revised 
§  116.438(a)  to  provide  additional 
guidance  and  to  clarify  the  requirements 
for  stairtower  and  stairway  material 
requirements  and  to  allow  the  use  of 
noncombustible  materials  in  certain 
stairway  designs. 

One  comment  suggested  rewording 
§  116.438(e)  so  it  would  read  as  a 
positive  statement.  Paragraph  (e)  is 
revised  to  indicate  that  curved  and 
spiral  stairs  require  specific  approval  of 
the  Commandant. 


One  comment  objected  to  the  zero 
tolerance  allowed  for  the  tread  and  the 
height  of  riser  measurements  in  an 
individual  flight  of  stairs.  The  Coast 
Guard  agrees.  Section  116.438(f)  is 
revised  to  allow  a  4.8  millimeter  (3/16 
inch)  variation  in  the  depth  of  adjacent 
treads  or  in  the  height  of  adjacent  risers 
as  allowed  in  the  NFPA  Life  Safety 
Code. 

One  comment  requested  that  the 
requirement  in  proposed  §  116.438(1)  be 
changed  to  allow  the  inclination  of 
stairways  to  exceed  40  degrees  for 
smaller  boats.  The  Coast  Guard  believes 
stairways  with  very  high  inclinations 
are  an  undesirable  design  for  escapes 
because  they  may  be  unusable  to  many 
passengers,  including  the  elderly, 
disabled,  those  unfamiliar  with  vessel 
construction,  or  those  disoriented  by 
fire,  smoke,  or  other  emergency. 
However,  this  paragraph  was  revised  to 
give  the  Commanding  Officer,  Marine 
Safety  Center  discretion  to  increase  the 
allowable  stairway  inclination  for 
circumstances  that  have  severe  space 
constraints. 

A  few  conmients  suggested  that  the 
proposed  requirement  in  §  116.438(1) 
that  each  main  vertical  zone  have  at 
least  one  stairtower  for  all  persons 
served  in  the  zone,  was  too  arduous  for 
smaller  passenger  vessels.  The  Coast 
Guard  strongly  believes  that  the  need  for 
vertical  egress  is  paramount.  However, 
the  Coast  Guard  understands  that  the 
formal  stairtower  requirement  may  be 
difficult  to  satisfy  when  designing 
smaller  passenger  vessels.  The  Coast 
Guard  has  revised  §  116.438(1)  to 
provide  alternate  stairtower 
arrajftgements  for  smaller  passenger 
vessels,  similar  to  existing  Coast  Guard 
policy  in  NVIC  8-93,  while  still 
maintaining  appropriate  means  of 
escape. 

Paragraph  116.438(m)(3)  is  revised  to 
include  egress  routes  to  area  of  refuge 
and  make  the  minimum  tread  width 
requirement  more  practical  by  taking 
into  account  the  use  of  excess  landing 
areas  and  areas  of  refuge  to  reduce  the 
width  of  a  stairway. 

Section  116.439  Balconies.  Two 
comments  were  received  on  this  section. 
Each  requested  a  10%  increase  in  the 
permissible  equivalent  main  vertical 
zone  length  over  the  40  meters  (131  feet) 
specified  in  proposed  §  116.415(d)(l)(i). 
The  Coast  Guard  does  not  agree.  Current 
shipbuilding  practice  in  the  U.S. 
passenger  vessel  industry  has  evolved 
such  that  many  balcony  spaces  resemble 
"two  deck  atriums,"  where  two  decks  of 
approximately  equal  size  are  connected 
by  a  relatively  small  opening  between 
the  decks.  The  original  intent  of  the 
balcony  provision  was  to  permit  a  short 


space  that  overlooks  a  larger  space, 
similar  to  a  balcony  in  a  movie  theater, 
without  imposing  additional 
requirements.  Section  116.439(c) 
permits  this  arrangement  without 
requiring  additional  fire  protection 
measures.  When  a  multilevel  space  may 
be  considered  a  two  deck  atrium, 
additional  measures  are  required  to 
maintain  the  intended  level  of  safety  as 
discussed  below. 

Both  of  the  above-mentioned 
comments  also  requested  the 
consideration  of  other  equivalences 
such  as  the  acceptance  of  a  46  meter 
(150  foot)  main  vertical  zone  for  spaces 
with  low  fire  loads.  Th^  Coast  Guard 
concurs,  and  balconies  with  a  main 
vertical  zone  length  greater  than 
allowed  by  §  116.415(d)(l)(i)  wrill  be 
permitted  if  a  sprinkler  system  is 
installed.  The  requirement  proposed  in 
the  SNPRM  that  the  actual  length  of  the 
space  not  to  exceed  the  length  specified 
by  §  116.415(d)(l)(i)  is  retained. 

As  was  noted  in  the  SNPRM,  the 
Coast  Guard  is  concerned  that  this 
provision  could  be  interpreted  to  allow 
the  joining  of  two  effectively  separate 
spaces  by  small  openings.  Based  on  this 
concern,  a  requirement  has  been  added 
in  §  116.439(e)  that  where  the  balcony 
area  is  less  than  93  square  meters  (1000 
square  feet),  the  opening  must  be 
protected  in  accordance  with  the  criteria 
of  NFPA  13  "Standard  for  the 
Installation  of  Sprinkler  Systems."  This 
standard  includes  requirements  for  draft 
stops  and  closely  fitted  sprinklers 
around  the  opening. 

Also,  the  proposed  requirement  for  a 
smoke  detection  system  in  balcony  areas 
is  withdrawn,  since  this  requirement  is 
in  excess  of  SOLAS  and  subchapter  H 
requirements. 

These  changes  harmonize  the  balcony 
requirements  with  land  based  criteria 
and  current  policy  interpretations. 
These  changes  also  harmonize  the 
balcony  criteria  with  chapter  II-2 
regulation  29.1.1  of  SOLAS,  which 
permits  balcony  openings  without  size 
restriction  where  both  spaces  are  clearly 
utilized  for  the  same  purpose  (e.g., 
dining  or  gaming). 

Section  116.440  Atriums.  Four 
comments  were  received  on  this  section, 
each  objecting  to  the  proposed 
requirement  for  not  more  than  7.5 
kilograms  per  square  meter  (1.5  pounds 
per  square  foot)  fire  load.  The  Coast 
Guard  concurs,  and  has  withdrawm  the 
proposed  fire  load  restriction  for 
atriums  on  vessels  with  conventional 
size  MVZs. 

This  section  also  proposed  a 
requirement  for  a  smoke  detection 
system  in  an  atrium.  In  vessels  with  no 
overnight  accommodations,  each 


passenger  in  a  large  public  space,  such 
as  an  atrium,  is  effectively  a  "smoke 
detector,"  and  can  be  expected  to  report 
fire  or  smoke  via  the  manual  alarm 
system  required  by  §  118.400(e)(2). 
Therefore,  the  proposed  requirement  for 
smoke  detectors  in  the  accommodation 
space  containing  the  atrium  is 
withdrawn  for  vessels  with  no  overnight 
accommodations.  Additionally,  an 
option  is  added  to  permit  the  smoke 
extraction  system  required  by 
§  116.440(c)  to  be  designed  in 
accordance  with  the  principles  of  NEPA 
92B  "Guide  for  Smoke  Management 
Systems  in  Malls,  Atria,  and  Large 
Areas." 

One  comment  stated  that  a  sprinkler 
system  should  not  be  required  if  the 
space  has  a  very  low  fire  load.  The  Coast 
Guard  does  not  concur.  Deck  to  deck 
integrity  has  long  been  regarded  as  one 
of  the  primary  features  of  the  U.S. 
method  of  shipboard  fire  protection. 
Atriums  are  typically  very  large  public 
spaces  with  no  deck  to  deck  integrity 
and  a  very  large  number  of  occupants. 
Additional  fire  protection  is  necessary 
to  offset  the  lack  of  deck  to  deck 
integrity  and  the  large  number  of 
passengers  that  may  be  simultaneously 
exposed  to  the  effects  of  a  fire.  The 
Coast  Guard  does  not  believe  that  a  low 
fire  load  would  sufficiently  offset  the 
potential  risk  to  occupants  in  the  event 
of  a  fire.  Additionally,  die  NFPA  Life 
Safety  Code  requires  that  the  entire 
building  containing  an  atrium  be 
protected  throughout  by  an  automatic 
sprinkler  system.  The  NFPA  Life  Safety 
Code  is  apphcable  to  land  based 
occupied  structures,  which  typically 
constitute  a  lesser  fire  risk  than  ships 
since  occupants  can  egress  to  the  street 
in  the  event  of  a  fire.  No  modifications 
were  made  to  the  regulation  based  on 
this  comment. 

Paragraph  (a). of  §  116.440  is  amended 
to  reflect  current  Coast  Guard  policy  on 
atrium  construction. 

Sections  116.500  and  1 77.500  Means 
of  escape.  Two  comments  considered 
the  dead-end-passageway  limit  of  6 
meters  (20  feet)  as  being  too  restrictive 
because  it  exceeds  the  requirements  of 
12  meters  (40  feet)  in  subchapter  H.  The 
Coast  Guard  disagrees.  The  Building 
Officials  and  Code  Administrators 
International.  Inc.  (BOCA)  National 
Building  Code/1993  was  used  as  a  guide 
to  determine  the  maximum  length  for 
dead-end  corridors  in  this  subchapter. 
The  limit  of  6  meters  (20  feet)  is  actually 
less  restrictive  than  the  SOLAS  1992 
Amendments  that  prohibit  a  corridor, 
lobby,  or  part  of  a  corridor  from  which 
there  is  only  one  route  of  escape.  The 
proposed  limit  on  dead-end  corridor 
lengths  is  appropriate  for  vessels 
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regulated  by  subchapter  K.  No  changes 
have  been  made  to  the  rule  proposed  in 
the  SNPRM.  A  separate  rulemaJcing  will 
revise  subchapter  H  to  remove  the 
allowance  for  dead  end  corridors. 

Several  comments  requested  the 
removal  of  the  20  meter  (65  foot)  length 
limit  for  use  of  vertical  ladders  as  a 
means  of  escape  on  the  grounds  that 
vertical  means  of  escape  have  no 
rplafinnship  with  the  length  of  the 
vessel.  The  Coast  Guard  disagrees. 
Ladders  leading  to  scuttles  are 
permitted  as  a  means  of  escape  only  on 
vessels  of  not  more  than  20  meters  (65 
feet)  because  of  space  constraints. 
Ladders  are  an  undesirable  method  of 
escape  because  they  are  unusable  to 
many  passengers,  including  the  elderly, 
the  disabled,  those  unfamiliar  with 
vessel  construction,  or  those  disoriented 
by  fire,  smoke,  or  other  emergency.  No 
changes  have  been  made  to  proposed 
§§116.500(l)(l)and  177.500{k)(l). 

Proposed  §  116.500(g)  and  §  177.500(f) 
are  revised  to  lower  the  minimum  clear 
opening  of  a  door  or  passageway  for 
crew  use  only  to  700  milhmeters  (28 
inches)  to  be  consistent  with 
§116.438(m). 

A  comment  asked  for  clarification  of 
the  3.7  meters  (12  feet)  maximum 
dimension  requirement  in  proposed 
§  116.500(q).  The  possibility  of  a  design 
with  long  narrow  compartments  and 
only  one  means  of  escape  could  create 
a  situation  during  an  emergency,  such 
as  a  fire,  where  obstruction  could  cause 
passengers  to  travel  in  the  wrong 
direction  in  search  of  an  exit.  No 
changes  have  been  made  to  this 
paragraph. 

Section  1 16.520  Emergency 
evacuation  plan.  Nine  comments  were 
received  on  this  section:  Two  stated  that 
refuge  areas  should  not  be  required  on 
subchapter  K  vessels,  and  two  stated 
that  this  paragraph  would  require  two  or 
more  main  vertical  zones  (MVZs)  on  a 
subchapter  K  vessel. 

The  intent  of  this  section  is  not  to 
require  more  than  one  main  vertical 
zone  on  subchapter  K  vessels.  The 
requirements  in  §§  116  520  (a)  and  (b)  to 
identify  possible  casualties  and 
evacuation  procedures  in  each  main 
vertical  zones  does  not  require  vessels 
be  constructed  v>nth  multiple  MVZs. 

One  comment  asked  that  all  specific 
requirements  for  refuge  on  vessels 
carrying  1 ,000  or  less  passengers  be 
deleted.  The  Coast  Guard  disagrees.  The 
Coast  Guard  is  concerned  with  what 
would  happen  to  the  passengers  if  there 
were  no  safe  refuge  area  in  the  event  of 
a  fire  or  other  casualty.  A  vessel  design 
that  leaves  little  or  no  room  for 
passengers  to  escape  trom  a  fire  in  an 
accommodation  space  to  outside 


portions  of  the  deck  or  other  safe  spaces 
is  not  prudent. 

Safe  areas  of  assembly  for  all 
passengers  in  the  event  of  a  fire  are 
specifically  addressed  in  subchapter  H 
with  stairtowers  and  in  NVIC  8-93  with 
qualified  refuge  areas.  As  stated  in  the 
preamble  to  the  SNPRM.  §  116.520  does 
not  specify  specific  standards  for  an 
area  of  refuge.  Section  116.520  of 
subchapter  K  provides  that  an  area  of 
refuge  required  as  part  of  the  emergency 
evacuation  plan  must  be  approved 
during  plan  review.  The  intent  of 
§  116.520  is  performance  based,  to  have 
vessel  owners  and  designers  identify 
possible  casualties  and  design 
protection  measures  for  refuge  areas  as 
appropriate.  The  emergency  evacuation 
plan  would  identify  areas  of  refuge  for 
all  passengers  in  the  event  of  a  fire  in. 
or  flooding  of.  any  accommodation 
space,  and  the  procedures  for 
abandoning  ship.  For  some  vessels  the 
emergency  evacuation  plan  would  be 
relatively  short.  For  other  vessels  a 
substantial  document  may  be  required. 

All  but  one  comment  said  that  the 
proposed  requirement  for  0.5  square 
meters  (5  square  feet)  of  deck  area  per 
passenger  in  refuge  areas  was  excessive. 
Comments  suggested  the  following 
limits  (in  square  feet):  2.5  (twice);  2.7 
(twice);  3;  and  3.5.  The  Coast  Guard 
concurs  that  0.5  square  meters  (5  square 
feet)  per  person  may  be  excessive  on  the 
smaller  vessels  typically  subject  to  these 
regulations.  This  section  is  amended  to 
require  a  minimum  of  300  square 
millimeters  (3  square  feet)  per  person  in 
refuge  areas,  which  is  consistent  with 
the  NFPA  Life  Safety  Code's 
requirement  for  a  minimum  of  300 
square  millimeters  (3  square  feet)  per 
person  in  "waiting"  areas.  The  proposed 
requirement  in  the  SNPRM  that  the  deck 
area  criteria  apply  only  to  "public 
spaces"  is  deleted.  The  deck  area 
criteria  applies  to  all  refuge  areas, 
independent  of  location. 

Sections  116.600  and  177.600 
Ventilation  of  enclosed  and  partially 
enclosed  spaces.  Several  comments 
suggested  removing  redundant  or 
uimecessary  ventilation  system 
requirements  in  proposed  §§  116.600  (b) 
and  (e).  The  Coast  Guard  agrees  and  has 
amended  the  regulatory  text  for  both 
§§116.600  and  177.600. 

One  comment  on  proposed 
§  116.600(0  stated  that  exhaust  ducts 
fitted  over  cooking  surfaces  in  snack 
bars  should  be  exempted  from  this 
requirement.  The  Coast  Guard  concurs. 
A  land  based  standard  NFPA  96 
"Standard  for  Ventilation  Control  and 
Fire  Protection  of  Commercial  Cooking 
Operations."  sjiecifically  prohibits  the 
installation  of  a  fire  damper  in  exhaust 


ductwork.  Therefore,  the  requirements 
in  §§  116.600(f)  and  177.600(fl  have 
been  modified  to  require  that  an  exhaust 
duct  over  a  cooking  appliance  must  be 
constructed  of  steel  with  a  minimum 
thickness  of  11  U.S.  Standard  Gauge. 
This  requirement  is  intended  to  ensure 
the  integrity  of  any  rated  bulkheads 
penetrated  by  the  duct.  This 
modification  makes  this  requirement 
consistent  with  SOLAS  regulation  11-2/ 
23.1.8  that  requires  exhaust  ducts  from 
galley  ranges  to  be  constructed  and 
insulated  to  A-60  Class  construction. 

Two  comments  on  this  section 
disagreed  with  the  prohibition  in 
proposed  §  116.600(g)  of  the  SNPRM 
against  the  installation  of  wiring, 
piping,  or  other  materials  inside  of 
ductwork.  The  Coast  Guard  agrees,  in 
part.  This  requirement  was  added  to  the 
SNPRM  in  response  to  a  comment  on 
the  NPRM  that  concerned  combustibles 
installed  in  ductwork.  The  requirements 
in  §  116.600(g)  and  §  177.600(g)  have 
been  modified  to  indicate  that  metal 
piping  and  electrical  wiring  installed  in 
a  metal  protective  enclosure  (conduit) 
may  be  installed  within  ventilation 
ductwork  if  it  does  not  interfere  with 
the  operation  of  fire  dampers.  The 
prohibition  is  retained  for  exhaust  ducts 
fitted  over  a  frying  vat  or  grill. 

Sections  116.710  and  177.710 
Overnight  accommodations.  One 
comment  concerned  the  wording  of  the 
regulatory  text  in  §  116.710(b)  and 
indicated  that  the  proposed  wording 
was  subject  to  misinterpretation  of  the 
"12  hour  rule."  It  was  noted  that 
frequently  a  single  crew  may  actually  be 
on  board  longer  than  12  hours.  The 
requirement  for  overnight  crew 
accommodations  applies  to  situations 
where  an  alternate  operating  crew  is  on 
board,  and  the  vessel  will  be  underway 
more  than  12  hours.  The  Coast  Guard 
agrees  with  the  recommended 
clarification,  and  believes  that 
paragraph  (a)  can  stand  alone,  and 
paragraph  (b)  only  confused  the 
requirement.  Paragraph  (b)  of  §  116.710 
and  §  177.710  has  been  deleted 
accordingly. 

Sections  116.800  and  177.800  General 
requirements.  One  comment  to 
§  116.800(d)(1)  expressed  concern  that 
the  wording  could  be  interpreted  to 
prohibit  lamps  and  other  non- 
threatening  electrical  equipment.  The 
Coast  Guard  agrees.  The  Coast  Guard 
does  not  intend  to  prohibit  non- 
threatening  electrical  appliances  or 
amenities  for  the  comfort  of  the 
passengers  in  accommodation  spaces. 
The  words  "electrical  equipment"  in 
§§  116.800(d)  and  177.800(d)  have  been 
replaced  with  the  words  "electrical 
generation  equipment  or  transformers." 


Sections  116.820  and  1 77.820 
Seating.  A  comment  was  received 
suggesting  that,  if  necessary,  the  owner 
should  have  the  option  of  using  portable 
seating  to  meet  the  fixed  seating  criteria 
of  §  116.820.  The  Coast  Guard  disagrees. 
Seating  is  used  as  one  way  to  determine 
the  number  of  passengers  permitted  in 
accordance  with  §  115.113(b)(3)  and 
§  176.113(b)(3)  as  appropriate.  Portable 
seating  is  not  precluded  by  the 
regulations.  However,  §  115.113(b)(3) 
and  §  176.113(b)(3)  provide  three 
criterion  for  determining  passenger 
capacity  based  on  rail  area,  deck  area,  or 
fixed  seating.  The  intent  of  these 
regulations  is  to  determine  the  potential 
passenger  capacity  for  stability 
purposes.  Portable  seating  can  be 
removed  permitting  a  greater  number  of 
passengers  in  a  space  than  may  be 
considered  in  stability  calculations.  If 
seating  is  used  to  determine  passenger 
capacity  it  should  be  permanent  and 
remain  in  place  during  operation.  No 
changes  have  been  made  to  the  rule 
proposed  in  the  SNPRM. 

Sections  116.960  and  177.960  Guards 
for  exposed  hazards.  One  comment 
stated  that  guards  should  be  installed  on 
all  rental  houseboat  propellers  in  order 
to  prevent  injuries  from  propeller 
strikes.  Under  the  provisions  of  the 
Passenger  Vessel  Safety  Act  (PVSA)  of 
1993  (Title  V  of  Pub.  L.  103-206), 
certain  houseboat-type  vessels  may 
come  under  the  inspection  requirements 
of  subchapter  T.  The  Coast  Guard 
conducted  a  survey  of  vessels  applying 
for  inspection  under  the  PVSA  and 
found  that  rental  houseboat  operators 
are  choosing  to  reduce  the  number  of 
passengers  carried  rather  than  be  subject 
to  inspection.  In  addition,  the  Coast 
Guard  has  no  record  of  fatal  casualties 
on  vessels  operated  by  licensed  masters 
operating  under  the  authority  of  their 
license.  No  changes  have  been  made  to 
the  rule  proposed  in  the  SNPRM. 
However,  in  a  notice  published  May  11, 
1995  (60  FR  25191),  the  Coast  Guard 
solicited  comments  from  all  segments  of 
the  marine  community  and  other 
interested  persons  on  various  aspects  of 
propeller  accident  avoidance.  Based  on 
the  public's  response  to  that  notice 
during  the  60  day  comment  period,  the 
notice  was  reopened  and  the  comment 
period  extended  to  November  7.  1995 
(60  FR  40545),  Requirements  for 
propeller  guards  may  be  addressed  in  a 
separate  rulemaking  at  some  point  in 
the  hiture. 

Another  comment  stated  that  the     ^ 
Coast  Guard  has  ignored  two  common 
areas  of  personal  injury:  First,  the 
comment  noted  that  the  Coast  Guard, 
unlike  the  Occupational  Safety  and 
Health  Administration  (OSHA),  does 


not  require  nonslip  surfaces  on 
stairways.  Second,  it  suggested  that 
open  deck  hatches  should  be  included 
as  an  example  of  an  exposed  hazard 
under  §§  116.960  and  177.960  and 
require  a  guard.  The  Coast  Guard 
understands  the  comments  concerning 
personal  injur}'.  However,  it  believes 
that  further  study  is  needed  in  the  areas 
of  nonslip  surfaces  and  open  hatch 
protection  before  requirements  are    < 
promulgated.  The  Coast  Guard  solicits 
input  on  the  need  to  incorporate 
existing  standards,  or  develop 
performance  based  standards  for 
nonslip  surfaces  and  open  hatch 
protection  aboard  vessels. 

Sections  116.1010  and  177.1010 
Safety  glazing  materials.  One  comment 
stated  that  glazing  materials  used  on 
windows  accessible  to  passengers  and 
crew  should  not  break  on  contact  and 
should  not  break  into  shards.  The  Coast 
Guard  agrees  that  all  windows  to  which 
passengers  and  crew  have  access  should 
be  of  appropriate  material  to  prevent 
injury  due  to  breakage.  No  significant 
changes  have  been  made  to  the 
requirement  proposed  in  the  SNPRM. 

Section  116.1160  Watertight  integrity. 
One  comment  noted  that  coamings 
should  be  eliminated  on  protected 
routes  to  meet  the  affirmative 
requirements  of  the  Americans  with 
Disabilities  Act  (ADA).  The  Coast  Guard 
notes  that  the  application  of  the  ADA  to 
the  passenger  vessel  industry  is  still 
under  study  by  the  John  A.  Volpe 
National  Transportation  Systems  Center. 
It  is  not  possible  to  fully  assess  the  need 
for  reduced  coamings  or  other  measures 
until  the  study  is  complete.  If  should  be 
noted  coamings  are  not  required  on 
fiush  deck  vessels  on  protected  routes; 
however,  coamings  are  required  for  a 
cockpit  or  well.  The  coaming 
requirement  is  unchanged,  but  may  be 
revised  at  a  later  date. 

3.  Parts  117  and  180 — Lifesaving 
Equipment  and  Arrangements 

The  comments  on  these  parts,  which 
apply  to  both  subchapter  K  and 
subchapter  T  respectively,  focused  on 
the  proposed  requirement  to  upgrade 
primary  lifesaving  equipment,  including 
a  requirement  for  vessels  on  certain 
routes  to  install  inflatable  primary 
lifesaving  devices.  While  the  comments 
generally  supported  the  Coast  Guard's 
consideration  of  vessel  route  and  water 
temperature  in  establishing  lifesaving 
equipment  requirements,  there  was 
concern  with  both  the  initial  and  the 
required  annual  inspection  costs  of 
inflatable  devices.  Also,  the  comments 
noted  that  the  casualty  data,  especially 
in  warm  water,  did  not  support  such  a 
costly  upgrade.  Citing  the  Coast  Guard's 


own  lifesaving  study,  and  even  adding 
in  the  fatalities  of  the  recent  EL  TORO 
//casualty,  the  comments  correctly 
stated  that  less  than  one  life  per  year 
was  lost  due  to  hypothermia  on 
inspected  small  passenger  vessels  over 
the  past  twenty  years. 

The  Coast  Guard  appreciates  the  high 
cost  of  upgrading  this  equipment,  but 
considers  the  present  level  of  primary 
lifesaving  equipment  to  be  inadequate, 
particularly  for  wood  vessels  in  cold 
water  (<  15  degrees  Celsius).  Wooden 
vessels  make  up  24%  of  the  inspected 
small  passenger  vessel  fleet  yet  account 
for  over  90%  of  the  casualties  involving 
a  loss  of  life  or  the  loss  of  the  vessel. 
Over  40%  of  these  casualties  involved 
hull  failures  on  wooden  vessels  not 
required  to  be  subdivided  by  watertight 
bulkheads.  Because  of  the 
disproportionate  number  of  casualties 
involving  wooden  vessels  without 
watertight  bulkheads,  the  Coa.st  Guard 
has  established  a  construction 
equivalency  for  small  wooden  vessels 
operating  in  cold  water.  Wooden  vessels 
not  more  than  65  feet,  and  carrying  not 
more  than  49  passengers  built  after 
March  11,  2001,  must  meet  the 
subdivision  requirements  contained  in 
part  179  of  subchapter  T.  Wooden 
vessels  not  more  than  65  feet,  and 
carrying  not  more  than  49  passengers 
buih  prior  to  March  11,  1996,  operating 
in  cold  water  must  either  meet  a 
modified  subdivision  standard  using 
existing  bulkheads  or  carry  increased 
survival  craft  after  March  11,  2001. 
Wooden  vessels  not  more  than  65  feet, 
and  carrying  not  more  than  49 
passengers  built  between  March  11, 
1996,  and  March  11,  2001,  have  the 
option  of  meeting  the  modified 
subdivision  standard  or  carrying  . 
increased  survival  craft  upon 
certification  of  the  vessel.  The  Coast 
Guard  developed  the  optional  modified 
subdivision  standard  for  existing  vessels 
to  reduce  the  cost  of  compliance  to  the 
small  vessel  owner/operator.  The  Coast 
Guard  believes  that  most  existing 
vessels  have  bulkheads  that  can  be 
made  watertight  in  machinery  and 
steering  gear  spaces.  During  the 
development  of  the  construction 
equivalency,  the  Coast  Guard  contacted 
small  passenger  vessel  organizations  for 
their  input  and  comments.  The 
individuals  contacted  believed  that 
providing  options  for  the  owners  and 
operators  of  existing  wooden  vessels 
was  better  than  just  increasing  survival 
craft  requirements  across  the  board.  The 
Coast  Guard  solicits  comments  on  the 
construction  equivalency  for  wooden 
vessels. 

Overall,  the  Coast  Guard  believes  the 
upgrading  of  primary  lifesaving 
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equipment  is  considered  necessary  to 
address  the  effects  of  hypothermia  and 
exposure  not  envisioned  by  the  original 
regulations;  however,  the  Coast  Guard 
reexamined  the  extent  to  which  survival 
craft  requirements  should  be  increased 
from  existing  standards. 

Based  upon  a  review  of  conunents 
and  sinking  casualties  over  the  past 
twenty  years,  the  survival  craft 
requirements  of  parts  117  and  180  have 
been  reduced  in  most  cases  from  those 
proposed  in  the  SNPRM.  The  Coast 
Guard  considered  other  requirements 
within  this  rule,  such  as  EPIRBs,  &xed 
firefighting  and  detection  systems,  bilge 
alarms,  and  optional  or  required 
subdivision  standards.  All  of  these 
featiu-es  make  up  an  entire  vessel  safety 
system  designed  to  reduce  the  risk  of  a 
vessel  loss  and  shorten  emergency 
response  time.  In  addition,  based  on 
reconsideration  of  the  overload  capacity 
of  an  inflatable  buoyant  apparatus  (IBA), 
fewer  IBA's  are  needed  to  safely 
accommodate  the  total  number  of 
persons  on  board  certain  vessels. 

The  Coast  Guard  has  also  reduced  the 
sxu^ival  craft  requirements  for  vessels 
fitting  into  the  K  category  (Over  600 
passengers,  or  over  150  overnight 
passengers,  or  over  200  feet  in  length). 
The  requirements  proposed  in  the 
SNPRM  for  these  vessels  to  comply  with 
the  lifesaving  equipment  regulations 
contained  in  part  75  of  subchapter  H  has 
been  removed.  The  Coast  Guard  believes 
that  the  requirements  contained  in  part 
117  of  subchapter  K  properly  focus 
survival  craft  requirements  to  high 
capacity  small  passenger  vessels. 

Several  comments  stated  that  the  one 
mile  survival  craft  exemption  should  be 
increased  up  to  five  miles.  The  Coast 
Guard  partially  agrees  and  has  provided 
reduced  siu^val  craft  requirements  for 
vessels  operating  within  three  miles  of 
the  coast  that  meet  either  subdivision  or 
EPIRB  requirements.  The  one  mile 
exemption  still  exists  with  p>ermission 
from  the  (DCMI  for  vessels  operating  on 
the  Great  Lakes.  The  one  mile 
exemption  also  applies  to  vessels 
operating  on  lakes,  bays,  and  sounds, 
and  rivers  routes.  The  OCMI  may  also 
allow  further  reductions  in  survival 
craft  to  vessels  operating  on  set 
schedules  with  strict  communications 
requirements. 

Overall,  the  Coast  Guard  believes 
these  revisions  better  match  the 
requirements  for  primary  lifesaving 
equipment  to  casualty  data  and  the 
perceived  increased  risk  due  to  the 
scope  of  a  vessel's  operation  and 
niunber  of  passengers  carried.  In  order 
to  simplify  interpretation,  the  format  of 
tables  117.200(c)  and  180.200(c)  is 
changed  to  align  survival  craft 


requirements  with  routes  currently 
specified  on  a  vessel's  Certificates  of 
Inspection. 

In  addition  to  liferaft  requirements, 
several  comments  addressed  other 
sections  within  parts  117  and  180. 
These  included: 

Sections  117.68  and  180.68  Distress 
flares  and  smoke  signals.  Three 
comments  stated  the  proposed 
requirement  for  a  Coast  Guard  approved 
waterproof  container  for  distress  signals 
was  too  restrictive,  and  that 
pyrotechnics  manufacturers  provide  a 
variety  of  waterproof  containers  for  their 
products. 

The  Coast  Guard  agrees  and  has 
removed  the  requirement  that  the 
container  be  Coast  Guard  approved; 
however,  the  proposed  container 
marking  requirements  are  retained  in 
new  §§  122.614  and  185.614. 

Sections  117.71  and  180.71  Life 
jackets.  The  comments  to  these  sections 
expressed  concern  that  the  use  of  cork 
and  balsa  wood  life  jackets  would  be 
discontinued  without  a  phase  out 
^period.  Their  concern  focused  on  the 
economic  impact  to  vessels  that  still 
camr  this  type  of  lifejacket. 

The  Coast  Guard  agrees  and  has 
placed  a  three-year-phase-out  period  in 
new  paragraph  (d)  of  §§  117.71  and 
180.71.  The  Coast  Guard  will  encourage 
owners  to  retire  a  certain  percentage  of 
lifejackets  annually  in  order  to  meet  the 
three-year  deadline  and  reduce 
economic  impact. 

Sections  117.175  and  180.1 75 
Survival  craft  equipment.  One  comment 
stated  that  the  liferaft  equipment  pack 
designators  "limited  service"  and 
"ocean  service"  should  be  deleted 
because  they  are  outdated  and  have 
been  superseded  by  SOLAS  compatible 
standards  found  in  46  CFR  160.151. 

The  Coast  Guard  agrees  and  has 
removed  references  to  §  160.051  from 
this  rulemaking  in  favor  of  the  updated 
approval  found  in  §  160.151. 

4.  Parts  118  and  181— Fire  Protection 
Equipment 

The  comments  on  these  parts,  which 
apply  to  both  subchapter  K  and 
subchapter  T  respectively,  focused  on 
automatic  main  engine  shutdowns 
associated  with  certain  fixed  fire 
extinguishing  systems. 

Over  25  comments  expressed  concern 
that  the  operator  would  not  be  in 
complete  control  of  the  vessel  in  an 
emergency;  especially  if  a  vessel  was 
operating  in  a  high  traffic  seaway.  Even 
those  in  favor  of  fixed  fire  extinguishing 
systems  indicated  they  would  rather 
have  a  fire  alarm  or  indicator  at  the 
operating  station  get  their  attention  first, 
and  allow  them  to  assess  their 


operational  situation  before  the  system 
is  actuated.  Many  had  little  faith  in 
automatic  devices  that  could  render  the 
vessel  helpless  in  the  case  of 
malfunction. 

The  Coast  Guard  believes  that 
clarification  of  the  fixed  fire 
extinguishing  system  requirements  is 
needed.  Above  all,  the  operator  of  a 
vessel  required  to  install  a  fixed  fire 
extinguishing  system  has  alternatives 
when  choosing  a  system.  If  an  operator 
desires  to  be  alerted  to  a  potential  fire 
prior  to  a  fixed  system  discharge,  a 
manually  activated  fixed  fire 
extinguishing  system  with  a  fire 
detection  system  is  the  most  likely 
choice.  If,  on  the  other  hand,  an 
operator  prefers  to  have  a  fully 
automatic  fixed  fire  extinguishing 
system,  that  is  also  acceptable. 
Regardless  of  the  system  type,  the 
automatic  shutdown  of  propulsion 
machinery  and  mechanical  ventilation 
serving  the  protected  space  is  required 
when  the  system  is  activated  to  prevent 
the  depletion  of  the  extinguishing  agent 
and  to  stop  the  flow  of  fuel  or 
lubricating  oil  that  is  a  likely  source  of 
the  fire. 

The  automatic  engine  and  ventilation 
shutdown  requirements  for  fixed  fire 
extinguishing  system  installations  in 
machinery  spaces  are  not  new  and  are 
existing  requirements  for  inspected 
vessels  over  100  gross  tons.  Further, 
existing  fixed  fire  extinguishing  systems 
aboard  vessels  have  an  automatic 
shutdown  feature  unless  the  OCMI 
granted  an  exemption  for  vessels 
operating  in  white  water  or  hazardous 
bar  locations. 

Eleven  comments  stated  that  fixed  fire 
extinguishing  systems  should  not  be 
required  on  diesel-propelled  vessels. 
Based  upon  these  comments  the  Coast 
Guard  conducted  an  extensive  review  of 
fires  reported  on  inspected  small 
passenger  vessels  over  the  last  12  years. 
The  review  found  that  67%  of  the  157 
fires  reported  started  in  the  engineroom. 
Of  the  105  engineroom  fires,  98%  of  the 
fires  occixrred  on  diesel-powered 
vessels.  Based  on  this  review,  no  change 
is  made  to  the  rule  proposed  in  the 
SNPRM. 

The  Coast  Guard  noted  that,  under 
certain  circumstances,  the  installation  of 
a  portable  carbon  dioxide  fire 
extinguisher  as  a  fixed  extinguisher,  as 
allowed  by  existing  §  181.20-5(b),  was 
effective  in  combating  engineroom  fires. 
Thus,  the  Coast  Guard  has  reconsidered 
the  rule  proposed  in  the  SNPRM,  and 
will  allow  the  installation  of  a  portable 
carbon  dioxide  fire  extinguisher  as  a 
substitute  for  a  fixed  system  where  the 
amount  of  carbon  dioxide  required  in  a 
fixed  system  can  be  supplied  by  a 


portable  or  semi-portable  extinguisher. 
The  Coast  Guard  believes  that  smaller 
vessels  and  vessels  with  small 
compartments  .requiring  fixed  fire 
protection  will  benefit  most  fi-om 
reinstating  this  option. 

Additonal  comments  to  Parts  118  and 
181  identified  other  areas  besides 
engine  shutdowns  and  the  need  for 
fixed  fire  extinguishing  systems  that 
required  a  response  from  the  Coast 
Guard.  These  include: 

Section  118.300  Fire  pumps.  Two 
comments  stated  that  pitot  tube  pressure 
readings  should  be  taken  from  a  fire 
hose  combination  nozzle  in  the  solid 
stream  position.  The  Coast  Guard 
disagrees.  Combination  nozzles  should 
not  be  used  when  determining  pitot 
tube  pressure  because  turbulence  within 
the  nozzle  will  result  in  an  inaccurate 
reading.  Smooth  bore  nozzles  are  best 
suited  for  determining  pitot  tube 
pressure. 

Sections  118.300  and  181.300  Fire 
pumps.  Several  comments  objected  to 
the  proposed  requirement  that  the  fire 
pump  be  capable  of  remote  operation 
from  the  bridge.  The  comments  stated 
that  eye-to-eye  contact  between  the 
nozzle  operator  and  the  master  was 
required  for  safety  reasons.  The  Coast 
Guard  disagrees.  Having  the  ability  to 
start  the  fire  pump  remotely  gives  the 
master  of  the  vessel  more  options  with 
the  use  of  his  or  her  crew  during  an 
emergency.  Proper  hose  handling  and 
communication  between  the  crew  on 
scene  and  the  bridge  will  considerably 
reduce  any  danger  associated  with 
remotely  starting  the  pump. 

One  comment  stated  that  having  the 
fire  pump  driven  off  a  propulsion 
engine  is  fine  until  the  fixed  fire 
extinguishing  system  is  activated  and 
shuts  down  the  engine.  The  comment 
went  on  to  state  that  a  propulsion 
engine  that  drives  a  fire  pump  should  be 
required  to  draw  its  air  from  outside  the 
space  protected,  or  have  a  second  power 
source  or  pump  provided.  The  Coast 
Guard  agrees  vdth  the  intent  of  the 
comment;  however,  as  stated 
previously,  the  owner  or  master  has 
options  when  selecting  a  fixed  fire 
extinguishing  system.  Over  60%  of  the 
small  passenger  vessel  fleet  is  made  up 
of  vessels  that  do  not  require  a  fire 
pump  because  of  their  small  size  and 
passenger  capacity.  For  this  type  of 
vessel,  an  automatically  activated 
system  will  tend  to  be  installed  as  the 
primary  method  for  extinguishing  a 
machinery  space  fire.  On  the  other 
hand,  larger  vessels  with  larger 
machinery  spaces  tend  to  rely  upon  the 
fixed  fire  extinguishing  system  as  a  last 
chance  to  save  the  vessel  once  portable 
extinguishers  and  fire  main  resources 


have  failed.  The  Coast  Guard  believes 
that  the  concerns  expressed  in  the 
comment  are  valid,  and  that  owners  and 
operators  of  vessels  required  to  have 
fixed  fire  extinguishing  systems  should 
consider  these  factors  when  selecting  a 
system. 

Sections  118.320  and  181.320  Fire 
hoses  and  nozzles.  Two  comments 
stated  that  consideration  should  be 
given  to  UL  approved  polycarbonate 
nozzles  for  marine  appUcations.  The 
Coast  Guard  disagrees.  As  stated  in  the 
SNPRM  preamble,  polycarbonate 
nozzles  have  not  been  shown  to  have 
the  same  corrosion  resistance  and  fire 
safety  properties  as  brass  when  used  in 
a  marine  environment.  Furthef,  these 
nozzles  are  not  tested  to  marine 
environment  standards.  The  Coast 
Guard  is  considering  adopting  ASTM 
Standard  F1456  "Standard  Specification 
for  Fire  Hose  Nozzles"  as  an  alternative 
to  §  160.027  of  this  chapter  in  order  to 
give  the  industry  more  options  when 
choosing  fire  hose  nozzles. 

Three  comments  asked  if  a  four  foot 
applicator  is  required  with  the  fire  hose 
nozzle  approved  under  §  160.027  of  this 
chapter.  The  applicator  is  required  as 
part  of  the  combination  nozzle's 
approval  under  §  160.027  of  this 
chapter.  However,  the  Coast  Guard  has 
accepted  a  different  style  of  nozzle 
available  without  an  applicator  as 
equivalent  to  the  nozzle  approved  under 
§  160.027  of  this  c^Japte^.  In  order  to 
clarify  the  alternatives  available, 
§  118.320  is  amended  to  include  a 
reference  to  nozzles  specifically 
approved  by  the  Commandant. 

Sections  118.400  and  181.400  Fixed 
fire  extinguishing  and  detecting  systems 
when  required.  References  to  "Halon" 
and  "carbon  dioxide"  have  been  deleted 
from  the  text.  This  change  reflects  the 
development  of  alternative  fire 
extinguishing  gases,  new  guidance  from 
the  U.S.  Environmental  Protection 
Agency  (EPA)  Significant  New 
Alternatives  Policy  (SNAP)  List,  new 
guidance  from  the  National  Fire 
Protection  Association  (NFPA  2001 
"Clean  Agent  Systems")  and  the  1994 
cessation  of  production  of  new  Halon. 
Guidelines  for  the  application  of 
alternative  gases  are  under  developnifent 
at  the  International  Maritime 
Organization  (IMO).  Commandant  (G- 
MMS-4)  will  develop  similar  guidance 
for  approval  of  fixed  gas  fire 
extinguishing  systems  employing  gases 
other  than  Halon  or  carbon  dioxide. 
Alternate  gases  may  include 
halocarbons  or  mixtures  of  inert  gases. 

Additionally,  this  section  is  revised  to 
indicate  that  other  types  of  fire 
extinguishing  systems  may  be  approved 
by  the  Commandant.  For  example. 


guidelines  for  use  of  water  mist  fife 
extinguishing  systems  were  recently 
developed  by  the  International  Maritime 
Organization  (Maritime  Safety 
Committee,  64th  session.  Draft 
Guidelines  for  Approval  of  Equivalent 
Fire  Extinguishing  Systems  as  Referred 
to  in  SOLAS  74  for  Machinery  Spaces 
and  Cargo  Pump  Rooms).  It  is  likely  that 
following  finalization  at  IMO,  the 
Cnmmandant  viril)  grcept  water  mist  and 
other  systems  for  application  on  U.S. 
flag  vessels. 

"Two  comments  stated  that  areas  with 
large  numbers  of  people  in  them  should 
not  need  smoke  detectors  as  proposed  in 
§  118.400(e)  because  passengers  act  as 
smoke  detectors. 

The  Coast  Guard  agrees.  Existing 
Coast  Guard  guidance  contained  in 
MTH  PFM  1-94,  for  vessels  without 
overnight  passenger  or  crew 
accommodations,  allows  public  spaces 
that  are  assumed  to  be  occupied  by  a 
large  number  of  people  to  only  be 
served  by  a  manual  fire  alarm.  This 
exemption  has  been  added  to  the  IFR. 

Two  commenters  stated  that  the  fixed 
fire  extinguishing  system  requirement 
for  storerooms  containing  liquor  of  80 
proof  or  higher  was  excessive.  The  Coast 
Guard  partially  agrees.  The  blanket 
requirement  to  have  all  liquor  storage 
lockers  containing  liquors  of  80  proof  or 
higher  protected  by  a  fixed  fire 
extinguishing  system  is  revised  to 
include  a  container  volume  limit.  The 
volume  limit  is  based  on  the  National 
Fire  Protection  Association's  Flammable 
and  Combustible  Liquids  Code  (NFPA 
30)  which  provides  guidance  on 
container  and  portable  tank  storage.  For 
flammable  liquids  with  a  flash  point 
below  22.8  degrees  Celsius  (73  degrees 
Fahrenheit)  and  a  boiling  point  above 
37.8  degrees  Celsius  (100  degrees 
Fahrenheit),  glass  containers  are  limited 
to  0.946  liters  (one  quart)  capacity, 
metal  containers  are  limited  to  18.9 
liters  (five  gallon)  capacity,  and 
Department  of  Transportation  Type  III 
non-reusable  polyethylene  containers 
arfe  limited  to  9.5  liters  (2.5  gallons).  The 
Distilled  Spirits  Council  of  the  United 
States  reports  in  its  Recommended  Fire 
Protection  Practices  for  Distilled  Spirits 
Beverage  Facilities  that  liquors  of  80 
proof  have  a  Tag  Closed  Cup  flash  point 
of  26.1  degrees  Celsius  (79  degrees 
Fahrenheit).  The  Coast  Guard  believes 
that  a  two  and  one  half  gallon  limit  on 
individual  container  capacity  meets  the 
intent  of  NFPA's  nationally  recognized 
practice.  This  provision  is  added  to  the 
IFR. 

Sections  118.410  and  181.410  Fixed 
gas  fire  extinguishing  systems.  Citing 
space  limitations,  a  few  comments 
stated  the  storage  cylinders  for  fixed  fire 
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extinguishing  systems  should  be  able  to 
be  located  within  the  space  protected. 

This  installation  metnod  was  already 
allowed  in  the  SNPRM  for  spaces  less 
than  170  cubic  meters  (6.000  cubic  feet); 
however,  automatic  operation  by  a  heat 
actuator  is  required  in  addition  to 
manual  operation.  Activation  due  to 
heat  prevents  the  storage  cylinders  from 
overheating  and  not  hinctioning  as 
designed. 

Four  comments  expressed  confusion 
over  the  installation  pressure  test 
required  for  Halon  systems  in  paragraph 
(d)(8).  Their  main  concern  was  how  to 
heat  the  piping  between  the  storage 
cylinders  and  the  manifold  stop  valve  to 
54.4  degrees  Celsius  (130  degrees 
Fahrenheit)  for  the  test. 

The  Coast  Guard  attempted  to  explain 
in  the  SNPRM  that  it  was  not  the  intent 
*  of  the  proposed  requirement  to  heat  the 
piping.  To  avoid  further  confusion, 
paragraph  (d)(8)  is  revised  to  indicate 
that  the  piping  between  the  storage 
cylinders  and  the  manifold  stop  valve 
must  be  tested  for  leaks  at  4.136.4  kPa 
(600  psi). 

5.  Farts  119  and  182— Machinery 
Installation 

The  95  comments  on  these  parts, 
applying  to  both  subchapter  K  and 
subchapter  T.  focused  on  the 
requirement  for  diesel  engines  of  over 
300  horsepower  to  be  equipped  with 
overspeed  trips  that  would 
automatically  shut  down  the  engines. 

The  comments  noted  that  casualty 
data  did  not  support  the  added  cost  of 
this  installation.  Further,  the  comments 
opposed  any  requirement  that  would 
take  engine  control  away  from  the 
operator,  such  as  would  be  the  case  with 
automatic  overspeed  trips.  Some 
operators  were  concerned  that  vessels 
transiting  busy  fairways  with  heavy 
vessel  traffic  or  tricky  offshore  inlet 
approaches  could  lose  main  propulsion 
unexpectedly  during  critical  maneuvers. 
Others  indicated  that  they  wanted  the 
operator  to  always  have  complete 
control  and  decision  making  power  in 
the  event  of  a  casualty  or  other 
circumstance.  This  would  allow  a 
decision  to  run  a  diesel  engine  and  get 
passengers  to  safety  quickly,  rather  than 
automatically  shut  it  down  and  be 
"dead  in  the  water."  However,  one 
comment  stated  that  the  overspeed  trip 
requirement  should  be  retained  because 
of  the  risk  to  personnel  associated  with 
the  destructive  force  of  an  overspeeding 
en^ne. 

The  intent  of  this  proposed 
requirement  was  to  provide  a  speed 
limiting  device,  independent  of  the 
engine's  operating  governor,  to  prevent 
the  engines  from  overspeeding  and 


flying  apart.  The  requirement  for 
overspeed  trips  on  diesel  engines  was 
based  on  existing  classification  society 
standards  that  are  routinely  applied  to 
all  other  Coast  Guard  regulated  vessels 
except  passenger  vessels  less  than  100 
gross  tons. 

The  Coast  Guard  disagrees  with  the 
reasoning  that  an  overspeeding  engine 
can  be  controlled  by  the  operator  in  an 
emergency  situation:  however,  the  Coast 
Guard  agrees  that  the  available  casualty 
data  does  not  support  the  need  for  these 
devices.  Based  upon  the  comments,  the 
Coast  Guard  contacted  diesel  engine 
manufacturers  and  found  that  modem 
variable  speed  operating  governors  are 
designed  to  prevent  the  engine  from 
overspeeding  by  sensing  and 
compensating  for  sudden  "no  load" 
conditions,  such  as  the  loss  of  a 
propeller  or  associated  shafting.  The 
manufactiuers  also  stated  that  governor 
failures  are  rare  due  to  the  high  factors 
of  safety  built  into  the  devices. 
However,  the  manufacturers  indicated 
that  overspeed  trips  are  standard 
equipment  on  marine  diesel  engines  in 
the  600  to  800  horsepower  range  in 
order  to  protect  the  engines  from 
damage  that  could  result  in  an 
overspeed  condition.  Therefore,  based 
upon  the  lack  of  casualties  involving 
diesel  engine  oversf)eeding  and  modem 
governor  technology,  the  Coast  Guard 
considers  this  requirement  an 
unjustified  burden  off  the  small 
passenger  vessel  industry.  The  proposed 
requirement  for  installation  of 
overspeed  trips  on  diesel  engines  of 
over  300  horsepower  has  been  deleted 
bom  both  subchapter  K  and  subchapter 
T. 

Other  comments  on  these  sections 
addressed  areas  such  as  water  heaters, 
keel  cooler  installations,  the  acceptance 
of  aluminum,  aluminum  fuel  piping, 
fuel  tank  vent  installations,  and 
ventilation  of  spaces  containing  diesel 
machinery.  These  include: 

Sections  119.320  and  182.320  Water 
heaters.  One  comment  stated.  "A  wise 
old  man  once  told  me  that  hot  water 
does  not  need  to  be  heated."  The  Coast 
Guard  agrees  that  the  use  of  the  word 
"het  '  in  conjunction  with  water  heaters 
is  superfluous  and  has  removed  all 
references  to  "hot"  from  these  sections. 

Sections  119.422  and  182.422  Keel 
and  grid  cooler  installations.  Four 
comments  stated  that  isolation  valves 
should  not  be  required  on  keel  cooler 
installations  that  are  integral  to  the  hull 
and  of  the  same  material  and  thickness 
as  the  hull.  The  Coast  Gueud  agrees  and 
has  revised  these  sections  to  incorporate 
current  policy  on  integral  keel  and  grid 
cooler  installations. 


Sections  119.430  and  182.430  Engine 
exhaust  pipe  installation.  Comments 
from  aluminum  boat  builders  stated  that 
a  wet  exhaust  pipe  has  been  allowed  to 
be  welded  to  an  aluminum  bulkhead  for 
years,  and  that  this  practice  should 
continue  to  be  allowed.  The  intent  of 
these  regulations  was  not  to  discontinue 
the  practice  of  welding  exhaust  lines  to 
aluminum  bulkheads.  The  wording  of 
these  sections  is  changed  to  allow 
welding  to  bulkheads  of  steel  or 
equivalent  materials. 

Sections  119.450  and  182.450  Vent 
pipes  for  fuel  tanks.  One  comment 
stated  that  fuel  tank  vent  lines  should  be 
installed  to  gradient  upward  to  prevent 
fuel  from  being  trapped  in  the  line.  The 
Coast  Guard  agrees  and  has  added  this 
language  to  both  sections. 

Sections  119.455  and  182.455  Fuel 
piping.  Comments  from  aluminum  boat 
builders  stated  that  aluminum  fuel 
piping  in  machinery  spaces  was  allowed 
in  the  past,  and  this  practice  should 
continue.  The  Coast  Guard  agrees.  In 
comments  on  the  SNPRM  the  Marine 
Safety  Center  stated  that  their  policy 
allows  aluminum  fuel  piping  of  at  least 
Schedule  80  wall  thickness  in  the 
machinery  spaces  of  aluminum  vessels. 
This  policy  is  incorporated  into  both 
sections. 

Sections  119.465  and  182.465 
Ventilation  of  spaces  containing  diesel 
machinery.  Several  comments  stated 
that  a  ventilation  duct  extending  to  the 
bilge  is  not  needed  in  spaces  containing 
diesel  machinery.  The  reasoning  ranged 
from  the  relative  stability  of  diesel  fuel 
versus  gasoline  to  mechanical  and  turbo 
charger  created  air  flow  through  the 
space.  One  comment  suggested 
removing  the  ventilation  duct 
requirement  where  forced  ventilation 
can  provide  5  air  changes  in  one 
minute.  The  Coast  Guard  agrees  that  a 
duct  extending  to  the  bilge  level  in  a 
space  containing  diesel  machinery  is 
unnecessary.  The  characteristics  of 
diesel  fuel  fumes  that  may  be  found  in 
the  machinery  space  bilges  do  not 
present  the  same  fire  and  explosion 
hazards  as  gasoline  or  other  fuels  having 
a  flashpoint  below  43.3  degrees  Celsius 
(110  degrees  Fahrenheit).  The  proposed 
requirement  to  have  a  ventilation  duct 
extend  to  the  bilge  in  a  space  containing 
diesel  machinery  has  been  removed 
from  subchapters  K  and  T. 

Sections  119.530  and  182.530  Bilge 
level  alarms.  Based  upon 
recommendations  from  the  Coast  Guard 
and  NTSB  concerning  recent  flooding 
casualties  of  inspected  small  passenger 
vessels,  including  the  M/V  DOLPHIN 
EXPRESS  and  EL  TORO II.  the  Coast 
Guard  has  increased  the  number  and 
type  of  spaces  required  to  have  a  bilge 


high  level  alarm  installed  A  phase-in 
period  is  allovked  for  existing  vessels  to 
meet  this  requirement  The  Coast  Guard 
believes  that  bilge  high  level  alarms  are 
an  important  part  of  a  vessel's  total 
safety  system  and  has  reduced  pnmar\- 
lifesaving  requirements  on  most  vessels 
because  of  this.  Early  detection  of  a 
flooding  problem  allows  the  master 
more  time  to  react  and  possibly  correct 
or  repair  the  problem  The  Coast  Guard 
sciicits  comments  on  l^-ioSc  a..iCii..ionat 
requirements. 

6.  Parts  120  and  183— Electrical 
Installation 

The  comments  received  on  these 
parts,  applying  to  both  subchapter  K 
and  subchapter  T  vessels,  focused  on 
the  proposed  requirement  for  grounding 
of  dual  voltage  generators  One 
comment  stated  that  Coast  Guard 
personnel  "hit  the  panic  button"  when 
they  see  an  indication  of  a  ground  at  the 
neutral  bus,  and  that  it  is  much  easier 
to  get  approval  for  a  floating  neutral 
system.  The  comment  went  on  to  state 
that  it  should  be  up  to  thp  owner  to 
decide  which  type  of  svstem  to  use 

The  Coast  Guard  does  not  agree  with 
industry  comments  concerning  dual 
voltage  systems:  however,  the  Coast 
Guard  does  feel  that  this  requirement 
should  be  clarified.  The  intent  of  this 
provision  is  to  require  that  all  dual 
voltage  systems  be  of  the  grounded  type 
The  language  of  these  sections  is 
changed  to  clarify  that  the  current- 
carrying  neutral  bus  must  be  connected 
to  ground.  This  is  consistent  with  the 
Coast  Guard's  definition  of  a  grounded 
distribution  system  in  subchapter  J  of 
Title  46  CFR. 

On  the  same  topic  of  grounding 
electrical  systems,  one  comment  stated 
that  the  requirements  in  §§  120.370  and 
183.370  of  subchapters  K  and  T 
respectively,  should  be  broken  into 
three  sections  to  address  general 
grounding  requirements:  equipment  and 
conductor  groimding;  and  grounded 
distribution  systems.  The  Coast  Guard 
agrees  and  has  created  two  new  sections 
in  each  subchapter  (§§  120.372.  120.376, 
183.372  and  183.376)  to  accommodate 
the  revisions.  No  substantial  changes 
have  been  made  to  the  content  of  tlie 
sections  proposed  in  the  SNPRM 

The  same  comment  stated  that  the 
performance  standard  for  the  design  of 
an  interlock  for  distribution  panels  and 
switchboards  in  §§  120.330  and  183.330 
was  unattainable,  and  that  the  proposed 
requirement  was  more  applicable  to 
motor  controllers.  The  comment  also 
stated  that  most  motor  controllers  are 
fitted  with  an  acceptable  interlock  to 
prevent  the  controller  door  from 
opening  if  the  controller  is  energized. 


The  Coast  Guard  agrees  and  has 
removed  the  proposed  performance 
standard  m  §§  120.330(j)  and  183.330(j) 
from  the  IFR. 

7.  Parts  121  and  184 — Miscellaneous 
Systems  and  Equipment 

The  comments  received  on  these 
parts,  applying  to  subchapter  K  and 
subchapter  T  respectively,  focused  on 
the  prohibition  of  open  flame  cooking 
enuirirnent,  carriage  of  nautical 
pubhcations,  posting  of  emergency 
placards,  and  the  expense  of  Coast 
Guard  approved  first  aid  kits. 

Sections  121.202  and  184.202 
Restrictions  The  comments  noted  the 
extensive  and  common  use  of  the 
product  Sterno''''*'  for  food  preparation 
in  the  dinner  cruise  industry.  They 
considered  it  perfectly  safe  in  the 
supervised  context  of  food  preparation, 
and  asked  that  it  not  be  prohibited. 

The  Coast  Guard  is  well  aware  that 
.Stemo"'"'^  IS  used  in  food  preparation, 
and  did  not  intend  to  prohibit  its  use. 
The  Coast  Guard  is  more  concerned 
about  the  storage  of  excessive  amoimts 
of  this  product,  due  to  the  potential  fire 
hazard.  This  section  is  revised  to  clarify 
the  intent  of  this  requirement,  and  allow 
the  continued  use  of  Stemo''^  for 
supervised  food  preparation  and 
serving. 

Sections  121.420  and  184.420 
Charts  and  nautical  publications.  In 
addition,  numerous  comments  criticized 
the  proposed  requirement  for  carriage  of 
nautical  publications  since  operators  are 
familiar  with  the  local  waters  in  which 
they  work  daily  The  Coast  Guard 
partially  agrees  The  Coast  Guard's 
intent  for  these  sections  was  to  require 
on  board  reference  material  for  the  safe 
navigation  of  the  vessel.  The  Coast 
Guard  understands  that  a  vessel 
operating  on  a  small  protected  body  of 
water  or  on  a  short  scheduled  run  will 
require  less  navigational  information 
than  a  vessel  operating  on  a  large  soimd. 
This  is  why  the  Coast  Guard  used  the 
term    as  appropriate  for  the  intended 
voyage."  Based  upon  several  comments, 
this  section  is  revised  to  allow  local  tide 
and  current  tables  to  be  substituted  for 
those  published  specifically  by  the 
National  Ocean  Service.  Relevant 
extracts  from  publications  may  be  used 
to  meet  the  requirements  of  these 
sections:  it  is  not  necessary  to  have  a 
complete  publication  on  board. 

Sections  121.506  and  184.506 
Emergency  broadcast  placard.  A  few 
comments  stated  this  placard  was 
unnecessary  since  the  master,  and  in 
some  cases  senior  deckhands,  are 
required  to  be  licensed  by  the  Federal 
Communications  Commission  (FCC). 
The  Coast  Guard  disagrees.  In  an 


emergency,  the  stress,  fear,  and  anxiety 
of  the  moment  could,  and  has,  caused 
individuals  to  forget  critical  information 
during  a  broadcast.  Tlie  Coast  Guard 
believes  that  placards  serve  a  vital 
purpose  as  a  quick  reference  and 
reminder  to  the  master  and  crew. 
However,  the  Coast  Guard  removed  the 
prescriptive  language  fit>m  these 
sections,  and  relocated  it  to  new 
§§121.510  and  184.510  as 

A cv^wiliAxioiluou  lOAXKuaiec.    i  ixxo  nil!  oliwn' 

the  master  of  the  vessel  to  develop 
appropriate  emergency  broadcast 
instructions, 

SecUons  121.710  and  184.710  First 
aid  kits.  Comments  criticized  Coast 
Guard  approved  first  aid  kits  as  too 
expensive  and  unnecessary  on  small 
passenger  vessels.  The  Coast  Guard 
believes  that  first  aid  kits  are  necessary 
on  smaU  passenger  vessels  to  provide 
satisfactory  treatment  of  small  injuries 
and  initial  treatment  of  more  severe 
injiuies  requiring  professional  medical 
treatment.  The  proposed  requirement  in 
the  SNPRM  did  not  require  a  Coast 
Guard  approved  first  aid  kit.  An 
equivalent  kit  is  allowed  as  long  as  it 
contains  equivalent  contents  and 
instructions,  and  is  marked  "First  Aid 
Kit".  A  minor  change  is  made  to  these 
sections  to  better  clarify  the 
reqtiirements. 

8.  Parts  122  and  185 — Operations 

These  parts,  which  apply  to  both 
subchapter  K  and  subchapter  T  vessels 
resp>ectively,  also  generated  a 
substantial  amount  of  public  comment. 
The  focus  of  the  158  comments  received 
criticized  the  overly  prescriptive 
language  used  to  regulate  Ucensed 
operators  and  their  crew.  The  comments 
focused  on  the  following  sections: 
Navigation  imderway;  Passengers 
excluded  from  the  operating  station; 
Loading  doors;  Crew  training;  Crew  and 
passenger  list  and  voyage  plan; 
Passenger  count;  Passenger  safety 
orientation;  Wearing  of  Ufejackets; 
Emergency  instructions;  Emergency 
instruction  placard  format;  and 
Abandon  ship,  Man  overboard,  and  Fire 
drills. 

The  Coast  Guard  agrees  with  the 
comments  that  much  of  the  language  in 
these  parts  was  overly  prescriptive,  and 
has  revised  the  language  in  these 
sections  to  reflect  those  comments.  In 
addition,  changes  to  the  casualty 
reporting  requirements  have  required 
further  revision  to  these  sections.  The 
changes  include: 

Sections  122.202  and  185.202 
Notice  of  casualty.  These  sections  are 
updated  to  be  consistent  with  a  revision 
to  46  CFR  Part  4,  pubUshed  on  August 
3. 1994  [59  PR  39469].  As  a  result  of  the 
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update,  the  requirements  in  33  CFR 
166.216  for  reporting  hazardous 
conditloas  have  been  reprinted  in  new 
§S  122.203  and  185.203  to  provide 
complete  guidance  to  the  owner  or 
operates  in  one  set  of  regulations. 

Sections  122.304  and  185.304 
Navigation  underway.  This  section  was 
severely  criticized  as  an  effort  to 
deliberately  take  away  the  common 
sense  and  judgment  of  Ucensed 
operators.  These  pruputMiti  stecLioas  were 
adopted  from  the  navigation  regulations 
for  vessels  of  1,600  gross  tons  or  more, 
operating  on  the  navigable  waters  of  the 
U.S.  Additionally,  it  responded  to  an 
NTSB  recommendation  following  the 
PILGRIM  BELLE  casualty.  Although  this 
language  has  been  used  for  some  time, 
small  passenger  vessel  operators  would 
not  necessarily  be  familiar  with  these 
regulations.  These  sections  are  vahd 
reference  sources  that  outline  what  is 
considered  safe  navigation  by 
professional  mariners.  However,  their 
apphcability  may  vary  depending  on  the 
vessel  size  and  service.  Therefore,  these 
sections  have  been  revised  and 
condensed  to  a  more  general  outline  of 
navigational  considerations  that  are 
intended  as  a  quick  reference  for  small 
vessel  operators  who  have  not  received 
more  formal  training  associated  with 
unlimited  deck  licenses. 

Section  122.306    Passengers 
excluded  from  the  operating  station. 
The  commeats  to  this  section  expressed 
concern  that  the  master  had  no  options 
to  allow  passengers  to  visit  the 
wheelhouse.  Some  operations  consider 
allowing  a  small  number  of  passengers 
in  the  wheelhouse  a  good  public 
relations  tool  that  adds  to  the  enjoyment 
of  the  cruise.  The  Coast  Guard  agrees 
that  the  master  should  have  discretion 
as  to  whether  passengers  are  allowed  in 
the  wheelhouse.  The  revised  language  to 
this  section  provides  the  master  of  the 
vessel  with  an  option  to  clear  the 
operating  station  when  passengers  may 
distract  the  navigating  crew  from  their 
responsibilities. 

Sections  122.335  and  185.335 
Loading  doors.  This  section,  which  was 
incorporated  into  existing  subchapter  T 
in  December  1992,  has  its  origin  in  the 
HERALD  OF  FREE  ENTERPRISE  ferry 
accident.  Although  closure  of  loading 
doors  underway  is  vahd,  the  types  of 
vessels  in  the  domestic  small  passenger 
fleet  are  distinctly  different  in  both 
design  and  service  to  the  English 
Channel  ferry  that  spawned  this 
regulation.  This  section  is  revised  in  the 
IFK,  and  the  language  eased  to  allow 
doors  other  than  bow  visors  to  be  open 
at  the  discretion  and  judgment  of  the 
operator  in  protected  and  partially 
protected  waters.  The  requirement  for 
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logbook  entries  is  removed  t>ased  on  its 
limited  safety  value. 

Sections  122.420  and  185.420  Crew 
tmining.  These  sections  were  criticized 
as  too  restrictive  and  the  conmients 
stated  that  establishment  of  training 
schedules  should  he  the  responsibility 
of  the  master  of  the  vessel.  The  Coast 
Guard  partially  agrees  with  the 
comments.  The  Coast  Guard  believes 
that  training  crew  members  to  respond 
to  euiefgeucy  situations  is  of  paramount 
importance  to  vessels  operating  with 
passengers  on  board.  However,  the 
Coast  Guiud  recognizes  the  reality  of  a 
part-time,  high-turn  over  workforce.  The 
requirement  to  provide  training  to  a 
crew  member  when  first  hired  and  prior 
to  working  on  a  vessel  for  the  first  time 
is  not  changed  from  that  proposed  in  the 
SNPRM.  The  requirement  for  bimonthly 
follow-up  training  is  revised  to  require 
training  at  least  quarterly.  This  will 
allow  the  operator  of  the  vessel  to 
schedule  training  for  all  crew  members, 
including  steward  and  galley  staff 
within  a  three  month  time  period. 

The  Coast  Guard  has  also  added  a 
requirement  to  log  or  otherwise 
dociunent  required  drills  and  crew 
training.  Docvunenting  drills  and 
training  serves  two  distinct  purposes. 
First,  documenting  drills  allows  the 
master,  or  person  in  charge  of  the  vessel, 
to  maintain  a  record  of  drills  conducted 
to  better  focus  future  training  needs. 
Second,  the  documentation  of  drills  and 
training  provides  the  Coast  Guard 
inspector  with  a  quick  means  to 
determine  comjphance  with  the 
regulations.  The  Coast  Guard  believes 
that  this  new  requirement  will  impose 
little  burden  to  the  industry  because 
professional  operations  with  established 
training  programs  already  maintain 
records.  The  Coast  Guard  solicits  mput 
frtjm  the  industry  on  the  value  and 
impact  of  this  new  recordkeeping 
requirement. 

Sections  122.502  and  185.502  Crew 
and  passenger  list  and  voyage  plan. 
This  section  is  revised  to  ease  the  costly 
requirement  for  passenger  lists  required 
by  46  use  3502.  The  Coast  Guard  has 
reexamined  the  language  of  this  statute, 
and  revised  these  sections  by 
interpreting  coastwise  trade  as  meaning 
a  vessel  that  operates  overnight,  or 
embarks  or  debarks  passengers  to 
another  vessel  or  at  a  port  other  than  at 
the  port  where  the  voyage  originated. 
This  interpretation  of  coastwise  trade 
relieves  vessels  operating  beyond  the 
Boundary  Line  frt>m  one  port  and 
returning  to  that  same  port,  on  the  same 
day,  without  stopping  over  at  another 
location  from  the  requirement  to 
maintain  a  list  of  all  passengers  on 
board.  The  Coast  Guard  also  eased  the 


requirements  by  which  the  passenger 
list  is  left  ashore.  The  vessel  operator 
now  has  the  option  of  verbal  or  written 
commimication  of  the  list  to  a  shoreside 
l>erth  or  representative  of  the  vessel. 

The  requirements  for  a  voyage  plan 
have  been  moved  to  §§122.503  and 
185.503  in  order  to  retain  the 
applicability  found  in  the  SNPRM.  The 
voyage  plan  will  still  apply  to  vessels 
making  an  ocean  or  coastwise  voyage 
and  certain  Great  Lakes  voyages.  The 
voyage  plan  was  criticized  for  being  too 
restrictive  by  not  allowing  operators  to 
improvise  when  searching  for  fish  or 
whales.  It  was  not  the  Coast  Guard's 
intention  nor  was  it  implied  in  the 
SNPRM  that  a  voyage  plan  be  so 
detailed  as  to  restrict  a  vessel's 
operation.  A  voyage  plan  need  only  be 
a  general  area  of  operation  while 
underway,  and  an  estimated  time  of 
return.  The  Coast  Guard's  position  on 
the  need  for  voyage  plans  has  not 
changed  from  the  SNPRM. 

Sections  122.504  and  185.504 
Passenger  count.  Although  this  section, 
which  in  the  SNPRM  applied  only  to 
vessels  on  Lakes,  Bays,  and  Soiuids,and 
Rivers  routes,  received  similar 
comments  as  the  passenger  list 
requirements,  these  counts  serve  a  real 
purpose  in  Coast  Guard  Search  and 
Rescue  Operations.  The  first  thing  On- 
Scene  Coordinatore  do  is  determine  how 
many  persons  they  are  looking  for  or 
ascertaining  that  all  persons  have  been 
located  at  the  scene  of  the  casualty.  This 
was  the  case  as  recently  as  the  EL  TORO 
77  casualty  of  December  1993.  The 
requirement  has  therefore  been  retained 
in  the  IFR,  but  the  language  eased  to 
additionally  allow  for  verbal 
communication  of  the  required  count  to 
a  representative  of  the  owner  or 
operator,  rather  than  "deposited  ashore 
in  a  well  marked  location"  as  originally 
written  in  the  SNPRM.  The  intention  is 
that  someone  associated  with  the  vessel 
operation,  other  than  those  aboard,  have 
passenger  coimt  information  available 
that  can  be  relayed  to  the  Coast  Guard 
when  necessary. 

Section  122.506  and  185.506 
Passenger  safety  orientation.  Several 
comments  to  these  sections  stated  that 
an  extensive  pre-departure 
announcement  would  invoke  an 
luieasiness  among  passengers.  The  Coast 
Guard  believes  that  a  pre-departure 
announcement  is  required  to  reduce 
confusion  and  fear  in  passengers  when 
an  emergency  situation  does  develop. 
However,  these  sections  have  been 
revised  to  reduce  the  amount  of 
information  required  to  be  passed  to  the 
passengers.  Through  increased  crew 
training  requirements,  vessel  peraonnel 
will  be  better  able  to  control  and  direct 
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passengers  during  an  emergency.  The 
requirement  to  provide  a  Ufejacket 
donning  demonstration  has  been  revised 
to  allow  the  master  to  make  an 
announcement  that  any  passengers 
wishing  instruction  on  proper  lifejacket 
donning  techniques  can  contact  a 
crewrmember  for  a  demonstration. 

The  abbreviated  announcement  is 
retained  as  an  alternative  to  the  full- 
Isncth  snnounceinent.  The  Const  Gu&rd 
believes  that  the  abbreviated 
announcement  and  safety  placard  are 
better  suited  to  vehicle  and  other  ferry 
type  operations  where  safety 
demonstrations  are  impractical  and 
passengera  may  be  located  in  their 
vehicles  away  from  passenger  areas. 

Overall,  these  sections  now  closer 
resemble  the  existing  requirement  in 
§  185.25(d),  which  satisfies  several 
comments  stating  that  the  existing 
wording  should  be  retained. 

Sections  122.508  and  185.508 
Wearing  of  Ufe jackets.  The  intent  of  this 
section  was  to  raise  the  sensitivity  of  the 
master  with  regard  to  donning  of 
lifejackets,  and  raise  the  priority  of 
donning  lifejackets  in  certain  hazardous 
and  deteriorating  operating  conditions.  • 
The  comments  received  on  this  section 
were  focused  on  paragraph  (c),  which 
permitted  passengers  and  crew  to  don 
lifejackets  whenever  desired.  The  Coast 
Guard  agrees  with  comments  received 
that  required  lifejackets  are  part  of  the 
vessel's  emergency  gear,  and  should  not 
be  compromised  by  allowing  passengers 
to  don  them  in  other  than  master 
directed  circumstances.  The  text  in  this 
section  is  revised  to  reflect  the 
discretion  and  judgment  of  the  master, 
rather  than  list  specific  instances  where 
the  Coast  Guard  believes  lifejackets 
should  be  donned.  Paragraphs  (b) 
concerning  the  location  of  passengers  on 
the  vessel,  and  (c)  concerning  donning 
of  lifejackets  at  will  have  been  deleted. 

Sections  122.510  and  185.510 
Emergency  instructions.  This  section  is 
revised  in  the  IFR.  Further,  the  intent  of 
the  emergency  instructions  was 
revisited,  and  the  provision  to  create  a 
placard  and  post  it  for  the  information 
of  the  passengers  is  deleted,  since 
emergency  actions  are  the  responsibility 
of  the  licensed  master  and  his  crew. 
.  Sections  122.512  and  185.512 
Emergency  instructions  format.  The 
conunents  to  these  sections  focused  on 
the  prescriptive  detail  of  the  language  to 
this  section  and  the  need  to  generalize 
this  section.  The  Coast  Guard  disagrees 
It  is  not  the  Coast  Guard's  intent  to 
dictate  the  actions  of  the  master  and 
crew  of  a  vessel  during  an  emergency 
situation.  Every  vessel  is  different  and  if 
certain  parts  of  the  emergency 
instructions  are  not  applicable  to  a 


certain  vessel,  then  the  Coast  Guard  will 
allow  the  deletion  of  those  parts.  The 
Coast  Guard  hopes  that  vessel  masters 
and  owners  will  take  the  time  to 
develop  a  more  detailed  set  of 
emergency  instructions  that  are  vessel 
specific.  These  sections  have  been 
retained  and  re-titled  as  a  recommended 
mimmum  checklist  for  the  master  and 
crew  of  a  vessel  during  an  emergency. 
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man  overboard  drills  and  training.  The 
comments  to  this  section  focused  on  the 
need  for  random  weekly  drills.  Citing 
scheduling  problems  and  the  overkill  of 
weekly  drills,  the  comments  stated  a 
relaxation  of  the  drill  requirements 
should  be  considered.  The  Coast  Guard 
agrees  The  revision  to  this  section 
allows  the  master  to  schedule  monthly 
drills  in  order  to  get  the  most 
participation  from  the  crew,  including 
steward  and  galley  staff.  The  master  is 
not  restricted  from  conducting  more 
drills  as  needed.  As  discussed 
previously  under  crew  training,  the 
Coast  Guard  has  added  a  documentation 
requirement  to  required  drills  and 
training,  and  solicits  input  bom  the 
industr\'  on  the  value  and  impact  of  this 
new  documentation  requirement. 

122.520  and  185.520  Abandon  ship 
and  man  overboard  drills  and  training. 
.Additional  comments  to  both  §§  122.520 
and  185.520  asked  that  the  requirement 
to  launch  a  davit  launched  liferaft  every 
four  months  be  removed  due  to  cost 
considerations.  The  Coast  Guard 
partially  agrees.  Specialized  training  is 
required  for  launching  a  liferaft  with  a 
davit  arrangement;  however,  the  hands 
on  portion  of  lowering  an  inflated 
liferaft  may  be  better  accomplished 
during  annual  servicing.  Paragraph  (f)  of 
both  sections  is  revised  to  require 
quarterly  training  on  davit  laimched 
liferafts.  but  the  requirement  to  inflate  a 
liferaft  when  practicable  is  deleted. 

122.524  Fire  fighting  drills  and 
training.  Citing  the  same  concerns  as  the 
abandon  ship  and  man  overboard  drills, 
the  Coast  Guard  has  revised  this  section 
to  allow  the  master  to  schedule  monthly 
drills.  As  discussed  previously  under 
crew  training,  the  Coast  Guard  has 
added  a  documentation  requirement  to 
required  drills  and  training,  and  soficits 
input  from  the  industry  on  the  value 
and  impact  of  this  new  documentation 
requirement. 

122.614  and  185.614  Portable 
watertight  container  for  distress  flares 
and  smoke  signals.  These  sections  in 
subchapters  K  and  T  respectively,  are 
added  because  the  proposed 
requirement  in  §§  117.68  and  180.68  for 
the  Coast  Guard  approved  container  was 
deleted. 


122.728  and  185.728  Testing  and 
servicing  ofEPIRBs.  Paragraph  (c)  is 
added  to  require  the  doctmientation  of 
the  monthly  EPIRB  operational  test 
required  by  these  sections.  The  Coast 
Guard  soUcits  comments  on  the 
addition  of  this  requirement. 

9.  Part  170 — Stability  Requirements  For 
All  Inspected  Vessels 

Two  comments  to  this  part  addressed 
the  periodic  lightweight  survey 
requirements  contained  in  §  170.210, 
whiclwwere  suspended  on  December  10, 
1992  [57  FR  58406).  The  comments 
stated  that  paragraph  (e]  of  §  170.210 
would  have  to  be  modified  if  the 
regulation  is  reinstated.  The  Coast 
Guard  agrees.  After  a  comprehensive 
review  of  all  the  ciurent  regulation 
projects,  the  Coast  Guard  decided  to 
withdraw  the  lightweight  siu^ey 
project,  along  with  selected  other 
projects,  and  focus  its  available 
resources  on  higher  priority  projects. 
Since  the  suspended  Ughtweight  survey 
requirements  will  not  be  reinstated  in 
the  near  future,  no  changes  are  required 
in  this  section  at  this  time. 

One  comment  stated  that  the  word 
"maximum"  should  be  deleted  from 
paragraph  (b)(2)  of  §  170.173  because  it 
is  misleading.  The  Coast  Guard  agrees 
and  has  made  this  change  for  the  IFR. 

In  addition  to  changes  based  upon 
comments,  the  Coast  Guard  has  made 
other  changes  to  Part  170  based  upon  a 
review  of  the  stability  regulations.  These 
include: 

Section  1 70. 1 70  Calculations 
required.  The  Coast  Guard  has  adjusted 
the  angle  of  heel  permitted  for  sailing 
vessels  when  determining  the  minimum 
required  metacentric  height.  Because 
the  vessel's  angle  of  heel  is  limited  to 
one-half  of  the  freeboard  of  the  vessel 
when  applying  the  criteria  for 
metacentric  height  (GM)  in  existing 
§  170.170,  some  sailing  vessels  have  had 
to  limit  the  nimiber  of  passengers  they 
can  carry.  The  existing  criteria  were 
initially  developed  for  mechanically 
powered  vessels  that  were  of  ordinary 
proportions  and  form,  with  flush  decks, 
and  carried  cargo  below  the  main  deck. 
The  changes  in  the  IFR  will  allow 
sailing  vessels  to  be  heeled  up  to  the 
deck  edge,  or  to  a  maximum  heel  of  14 
degrees,  whichever  is  less,  because  a 
saiUng  vessel  has  a  greater  range  of 
stability  and  a  greater  angle  of 
downflooding  than  the  type  of  vessel  for 
which  the  criteria  were  initially 
developed. 

Section  1 70.265  Class  3  doors; 
required  locations.  The  Coast  Guard's 
revision  to  §  170.265(d)(2)  corrects 
errors  that  occurred  when  46  CFR 
73.35-1 5(d)  was  redesignated  as 
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subchapter  S.  The  factor  of  subdivision 
value  was  incorrectly  stated  as  0.05 
instead  of  0.5. 

Section  1 70.270  Door  design, 
operation,  installation,  and  testing.  The 
revisions  to  paragraph  (d)  specify 
circumstances  when  watertight  door 
indicators  are  required  under 
§  170.255(e).  The  change  is  consistent 
with  §  179.330(b)  in  the  ffl?. 

10.  Part  171 — Special  Rules  Pertaining 
To  Vessels  Canying  Passengers     ^ 

Based  upon  the  Coast  Guard's  review 
of  this  Part,  a  correction  hai>  Deen  made 
to  proposed  §  171.122  regarding 
coaming  heights.  In  the  SNPRM,  the 
Coast  Guard  proposed  to  remove 
§171.124  because  it  duplicated 
requirements  in  §  179.360.  Removal  of 
§171.124  also  removes  Table  171  124. 
However,  §  171.122  references  Table 
1 71.124  for  coaming  height 
requirements.  Therefore,  Table  171.124 
is  redesignated  as  Table  171.122. 


11.  Part  17»— Intact  StabiUty  and 
Seaworthiness 

Comments  on  this  part  expressed 
concern  over  the  clarity  of  drainage 
calculations  proposed  in  the  SNPRM 
mder  §  178.450.  and  suggested  that  the 
proposed  requirements  were  excessive 
requirements  for  cockpit  vessels.  The 
Coast  Guard  agrees  and  therefore  to 
accoimt  for  this,  the  relative  size  of  the 
vessel  compared  to  size  of  water 
entrapments,  such  as  cockpits  and 
bulwarks  on  the  weather  deck,  has  been 
acknowledged  through  the  addition  of  a 
recess  and  weather  deck  ratio. 

The  Coast  Guard  has  reviewed  the 
drainage  formula,  and  noted  a  lack  of 
requirements  for  bulwarks  outside  well 
deck  and  cockpit  areas.  Thus,  bulwarks 
in  the  last  two  thirds  of  the  vessel  but 
not  in  way  of  a  well  deck  or  cockpn  are 
accounted  for  using  the  same  method  as 
that  used  for  a  well  deck.  Bulwarks  in 
he  forward  one  third  of  the  vessei  may 
not  form  a  well  with  the  deckhouse 
which  could  retain  water.  The  Coast 
Guard  solicits  input  from  the  industry 
on  the  changes  to  §  178.450  m 
subchapter  T. 

Organization  of  Subchapters  T  and  •< 


12.  Part  179 — Subdivision,  Damage 
Stability,  and  Watertight  Integrity 

The  comments  on  this  part  focused  on 
the  watertight  coaming  requirements  in 
Subpart  C.  While  the  comments 
supported  easing  these  requirements, 
particularly  for  vessels  on  protected 
routes,  they  recommended  complete 
elimination  of  requirements  for 
coamings.  The  comments  claimed  that 
coamings  are  the  main  cause  of 
passenger  "trip  and  falls"  and  prevent 
modification  of  vessels  to  comply  with 
the  Americans  with  Disabilities  Act. 

The  Coast  Guard  appreciates  die 
concerns  over  passenger  "trips  and 
falls,"  but  considers  the  danger  of 
iownflooding,  particularly  on  vessels 
with  high  passenger  capacity,  to  be  an 
overriding  concern.  Therefore,  a 
minimum  watertight  coaming 
requirement  is  maintained  in  this  IFR, 
and  this  section  has  not  been  changed. 

As  discussed  under  Parts  117  and 
180,  as  of  March  11.  2001,  vessels 
constructed  of  wood  will  have  to  meet 
the  subdivision  standards  contained  in 
this  Part. 
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Nf  «»tric  (SI)  Conversion 

The  IFR  has  been  revised  to  include 
metric  units  using  the  International 
System  of  Units  (SI)  for  all  measures 
with  the  exception  of  Nautical  Miles 
(NM)  and  Knots.  English  units 
immediately  follow  the  metric 
conversions  in  parenthesis  throughout 
the  regulations. 

Solicitation  for  Comments 

As  previously  stated  imder 
"COMMENTS  ON  PARTICULAR 
PROVISIONS  OF  THE  SNPRM,"  the 
Coast  Guard  is  soliciting  input  on  five 
requirements  established  in  this  IFR. 
Section  180.200  now  includes  a 
construction  equivalency  for  wooden 
hull  vessels.  Sections  119.530  and 
182.530  now  include  more  spaces 
requiring  high  bilge  level  alarms  in 


order  to  increase  their  effectiveness. 
Sections  122.420,  122.520,  122.524, 
185.420,  122.520,  and  122.524  now 
include  provisions  to  log  or  otherwise 
document  required  drills  and  training. 
Sections  122.728  and  185.728  now 
include  a  provision  to  log  the  required 
monthly  test  of  the  Emergency  Position 
Indicating  Radio  Beacon  (EPIRB). 
Section  178.450  has  been  revised  to  take 
cockpit  size  and  bulwark  arrangements 
into  consideration  when  calculating 
drainage  areas.  In  addition,  the  Coast 
Guard  is  soliciting  input  on  one  other 
topic  discussed  under  Sections  116.960 
and  177.960  "Guards  for  exposed 
hazards."  Persons  desiring  to  comment 
on  any  of  the  above  sections  should 
submit  their  comments  to  the  Coast 
Guard  where  indicsted  under 
ADDRESSES 


Regulatory  Evaluation 

This  IFR  is  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  12866  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  order.  It  is  significant  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation  (44 
FR  11040;  February  26,  1979).  A  draft 
regulatory  evaluation  was  prepared  for  . 
the  SNPRM  based  on  comments  to  the 
NPRM  and  placed  in  the  rulemaking 
docket.  The  evaluation  contained 
mformation  on  the  methodology  and 
data  sources  used  in  determining  costs 
and  benefits,  details  on  the  costs  and 
benefits  of  over  70  changes,  alternatives 
to  proposed  changes,  cost  for  sample 
small  passenger  vessels,  and  a  profile  of 
the  small  passenger  fleet  and  its 
casualty  history.  The  Coast  Guard 


received  several  comments  criticizing 
the  draft  evaluation  for  containing 
outdated  costs,  the  risk  assessment 
methodology  and  cost/benefit  analysis. 
The  SNPRM  identified  the  three  most 
significant  monetary  costA)enefit  items 
of  this  rulemaking  as: 

1.  Liferafts  or  inflatable  buoyant 
apparatus  for  certain  v  jssels; 

2.  Passenger/crew  lists;  and 

3.  Fixed  fire  extinguishing  systems  in 
machinery  spaces. 

As  a  result  of  the  comments  received 
on  the  draft  evaluation  and  the  SNPRM 
as  a  whole,  the  Coast  Guard  has 
significantly  reduced  the  cost  of  this 
rulemaking  by  incorporating  the 
following  changes  in  the  IFR: 

1.  Reducing  tne  number  of  vessels 
required  to  carry  inflatable  survival 
craft;  and 

2.  Revising  passenger  and  crew  list 
requirements. 

In  addition,  the  Coast  Guard  has  made 
other  significant  changes  in  the  IFR  that 
will  result  in  reduced  costs  to  the  small 
passenger  vessel  industry.  For  example: 

1.  Providing  more  options  to  meet 
structural  fire  protection  requirements: 

2.  Eliminating  the  requirements  to 
install  overspeed  trip  devices  for  main 
propulsion  engines  and  generators;  and 

3.  Deleting  the  requirement  to  have 
wooden  vessels  more  than  20  years  old 
drydocked  annually. 

In  order  to  address  the  impact  these 
changes  have  had  on  the  cost  to  this 
rulemaking,  the  Coast  Guard  has 
included  an  addendum  to  the  draft 
regulatory  evaluation  addressed  in  the 
SNPRM.  The  addendum  updates  the 
changes  in  cost  associated  with  the 
elimination  of  some  of  the  inflatable 
lifesaving  equipment  and  requirements 
to  maintain  passenger  and  crew  list  for 
certain  vessels.  In  order  to  provide 
consistency,  the  Coast  Guard  retained 
the  methods  of  calculating  the  total  and 
Average  Annual  Cost  (AAC)  of  the 
requirements  from  the  draft  assessment. 
However,  the  information  used  to 
calculate  the  number  of  vessels  affected 
and  the  cost  of  required  equipment  were 
updated  to  provide  an  accurate  estimate. 

The  Coast  guard  believes  that  by 
adopting  these  changes,  it  is  reducing 
the  overall  costs  to  the  industry  of  this 
rule  by  63%.  The  draft  regulatory 
assessment  estimated  that  the  small 
passenger  vessel  industry  would  incur 
an  AAC  of  $9.71  million  as  a  result  of 
the  SNPRM.  Based  upon  the  addendum 
to  the  draft  regulatory  assessment,  the 
Coast  Guard  estimates  the  small 
passenger  vessel  industry  will  incur  a 
direct,  average  annual  cost  of  $3.59 
million  as  a  result  of  this  IFR.  As  stated 
above,  the  most  significant  cost 
reductions  can  be  foimd  in  the  revisions 


to  the  lifesaving  equipment  and 
passenger  and  crew  list  requirements. 

By  significantly  reducing  the  number 
of  small  passenger  vessels  required  to 
install  and  maintain  inflatable  lifesaving 
equipment,  this  IFR  will  reduce 
estimated  costs  to  the  industry  for  this 
equipment  by  61%  from  that  proposed 
in  the  SNPRM.  The  draft  regulatory 
assessment  calculated  that  under  the 
requirements  in  the  SNPRM,  the  AAC 
for  installation  and  maintenance  of 
liferafts  and  inflatable  buoyant 
apparatus  was  $4.87  million.  The 
addendum  to  the  draft  regulatory 
assessment  calculates  the  AAC  for  this 
equipment  to  be  $1.90  million.  The 
reduction  in  cost  is  directly  attributed  to 
the  decrease  in  the  number  of  vessels 
required  to  carry  inflatable  siu^ival 
craft.  For  example:  the  requirement  for 
inflatable  liferafts  (the  highest  cost 
inflatable  survival  craft)  proposed  in  the 
SNPRM  would  have  affected  an 
estimated  1,300  vessels.  In  contrast,  the 
requirements  in  the  IFR  for  inflatable 
liferafts  affect  less  than  ten  existing 
vessels. 

By  significantly  reducing  the  number 
of  small  passenger  vessels  required  to 
comply  with  the  passenger  and  crew  list 
requirements,  this  IFR  will  reduce 
estimated  costs  to  the  industry  for 
maintaining  these  lists  by  84%  from  the 
requirements  proposed  in  the  SNPRM. 
The  draft  regulatory  assessment 
calculated  that  the  AAC  for  maintaining 
a  list  of  all  passengers  and  crew  on 
vessels  operating  on  coastwise  or  oceans 
routes  to  be  $1.03  million.  The 
addendum  to  the  draft  regulatory 
assessment  calculates  the  AAC  for  this 
requirement  to  be  $0.16  million.  Those 
vessels  not  required  to  keep  a  passenger 
and  crew  list  need  only  maintain  a 
count  of  all  passengers  and  crew 
onboard.  As  stated  in  the  draft 
regulatory  evaluation,  the  Coast  Guard 
beUeves  the  legislatively  mandated 
requirement  to  maintain  a  passenger 
and  crew  count  does  not  impose  a 
significant  cost. 

The  Coast  guard  believes  that  the 
overall  cost  reduction  measures 
contained  in  this  IFR  will  not  have  a 
substantial  effect  on  the  benefits 
calculated  in  the  draft  assessment.  The 
Coast  Guard  has  significantly  reduced 
the  cost  of  this  rulemaking  by  focusing 
the  requirements  for  high  cost  items 
such  as  inflatable  lifesaving  equipment 
strictly  to  vessels  operating  in  cold 
water  offshore  with  a  large  number  of 
passengers,  and  vessel  types  involving 
the  greatest  number  of  casualties.  In 
doing  so,  the  Coast  Guard  maintains  that 
an  average  of  3  lives  per  year  will  be 
saved  because  of  the  requirements 
contained  in  this  IFR.  In  addition,  the 


Coast  Guard  believes  that  the  $0.3 
million  cost  benefit  due  to  the 
installation  of  fixed  fire  extinguishing 
systems,  and  the  $2.0  million  cost 
benefit  due  to  unquantified  savings  in 
areas  such  as  search  and  rescue  and 
injuries  prevented  are  still  valid  in  light 
of  the  changes  to  the  requirements 
proposed  in  the  SNPRM. 

Tne  Department  of  Transportation 
General  Counsel's  memorandum  of 
March  14,  1995,  noted  that  $2.7  million 
per  fatality  averted  is  a  reasonable 
estimate  of  society's  willingness  to  pay 
for  reduced  risk  of  fatalities  and 
injuries.  Based  upon  this  figiue  and  the 
previously  stated  cost  benefits,  the  Coast 
Guard  estimates  this  rulemaking  will 
produce  an  annual  benefit  of  $10.4 
million  in  lives  and  property  saved,  and 
injuries  prevented.^ 

The  Coast  Guard  does  not  believe  that 
the  areas  it  is  seeking  additional 
comments,  discussed  previously  under 
"SOLIQTATION  FOR  COMMENTS," 
will  have  a  significant  impact  on  the 
regulatory  evaluation  and  addendum. 
Therefore,  the  Coast  Guard  adopted  the 
regulatory  evaluation  with  the 
addendum  as  its  final  regulatory 
evaluation.  The  addendum  to  the  draft 
regulatory  assessment  has  been 
prepared  and  placed  in  the  rulemaking 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  through  612),  the  Coast 
Guard  must  consider  whether  this  rule 
is  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  would  otherwise 
qualify  as  "small  business  concerns" 
under  section  3  of  the  Small  Business 
Act  (15  U.S.C.  632). 

Small  passenger  vessel  operators 
comprise  firms  in  the  Standard 
Industrial  Code  (SIC)  categories  4482 
and  4489,  which  are,  respectively, 
ferries  and  water  transportation  of 
passengers,  not  elsewhere  specified. 
According  to  13  CFR  121.  the  size 
standard  of  small  businesses  in  these 
categories  is  less  than  500  employees. 
About  92%  of  small  passenger  vessel 
operators  fall  into  the^mall  business 
category.  The  total  number  of  small 
passenger  vessels  affected  by  this 
rulemaking  is  initially  5,564,  many  of 
which  are  owned  or  managed  by  small 
entities.  There  are  currently  405  vessels 
that  carry  more  than  150  passengers  and 
are  subject  to  higher  cost  requirements     - 
such  as  structural  fire  protection 
measures.  The  Coast  Guard  believes  that 


8H4 


PederaJ  Register  /  Vol.  61,  No.  7  /  Wednesday.  January  10,  1996  /  Rules  and  Regulations 


Federal  Register   '  Vol.  61.  No.  7  /  Wednesday.  January  10,  1996  /  Rules  and  Regulations  BHn 


few  small  enliLies  operate  this  group  of 
vessels.  The  Coast  Guard  also  believes 
that  the  average  annual  cost  of  this 
rulemaking  is  skewed  upward  because 
of  these  vessels.  In  order  to  reduce  the 
impact  of  the  regulations  on  vessels 
owned  or  managed  by  small  entities, 
alternatives  have  been  proposed  that  are 
intended  to  reduce  the  cost.  These 
alternatives  include  route  restrictions 
(i.e..  vessels  choosing  to  operate  less 
than  one  mile  from  shore)  and 
recognition  that  a  vessel  with 
subdivision  is  less  likely  to  sink.  As 
stated  previously  under  "COMMENTS 
ON  PARTICULAR  PROVISIONS  OF 
THE  SNPRM"  and  "REGULATORY 
EVALUATION"  the  Coast  Guard  has 
significantly  reduced  the  cost  of  this 
rulemaking  by  focusing  the 
requirements  for  high  cost  items  such  as 
inflatable  hfesaving  equipment  strictly 
to  high  risk  vessels  and  vessel  types 
involving  the  greatest  number  of 
casualties.  Requirements  for  existing 
vessels  to  be  retrofitted  to  meet  the  new 
standards  were  limited  to  those  areas 
where  the  greatest  benefits  may  be 
reahzed  based  upon  available  casualty 
data. 

The  type  of  vessel  which  the  Coast 
Guard  believes  is  likely  to  be  operated 
by  a  small  entity  and  on  which  the 
regulations  would  have  the  greatest  cost 
impact,  are  vessels  on  oceans  or 
coastwise  routes  that  are  permitted  to 
carry  only  a  few  more  passengers  than 
the  maximum  of  six  that  may  be  carried 
on  uninspected  vessels.  This  group  of 
vessels  is  primarily  composed  of  sport 
fishing  vessels  carrying  passengers  on 
chartered  trips.  Some  of  these  are  only 
operated  on  a  part-time  basis.  The 
owners  of  vessels  op>erated  part-time 
would  be  affected  the  most,  since  such 
vessels  make  only  a  limited  number  of 
trips  from  which  they  can  recover  the 
cost  of  the  proposed  regidations.  These 
vessels  may  opt  to  drop  certification  and 
operate  as  uninspected  passenger 
vessels  as  an  alternative  to  compUance 
with  this  rulemaking.  The  nimiber  of 
vessels  in  this  category  is  estimated  to 
be  less  than  170  vessels. 

This  IFR  will  also  have  an  impact  on 
wood  hulled  vessels  operated  on  an 
ocean  or  coastwise  route  in  cold  water 
[areas  where  the  average  mean  low 
water  temperature  is  below  15  degrees 
Celsius  (59  degrees  Fahrenheit)).  As 
stated  previously  under  "COMMENTS 
ON  PARTICULAR  PROVISIONS  OF 
THE  SNPRM."  these  vessels  account  for 
90%  of  small  passenger  vessel  casualties 
involving  the  loss  of  life  or  loss  of  the 
vessel.  The  bulk  of  the  cost  to  these 
operations  will  be  the  purchase  and 
servicing  of  inflatable  buoyant 
apparatus,  or  the  often  lower  one-time 


cost  of  installing  watertight  bulkheads. 
Some  operators  of  wood  hulled  vessels 
may  find  that  they  have  to  alter  the 
scope  of  their  vessel  operation,  either  by 
carrying  fewer  passengers  or  by 
operating  on  a  more  restricted  route,  in 
order  to  remain  financially  sound.  The 
Coast  Guard  estimates  that  the  number 
of  wooden  vessels  affected  makes  up  not 
more  than  320  vessels,  or  less  than  6% 
of  the  insp>ected  passenger  vessel  fleet. 

The  Coast  Guard  estimates  that  about 
490  small  passenger  vessels  operated  by 
small  entities,  or  about  9%  of  the  small 
entities  affected  by  this  regulation  are 
expected  to  experience  significant  costs. 

Based  on  the  discussion  above,  and 
previous  discussions  on  the  cost 
reductions  contained  in  this  IFR,  the 
Coast  Guard  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  coUection-of- 
information  requirements.  The  Coast 
Guard  submitted  the  requirements 
contained  in  the  SNPRM  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  and  OMB  approved  them. 

As  a  result  of  changes  to  the  SNPRM 
based  upon  comments  and  a  Coast 
Guard  review  of  recordkeeping 
requirements,  several  deletions  and 
additions  have  been  made  to  the 
collection  of  information  requirements. 
The  Coast  Guard  believes  that  the 
logbook  and  recordkeeping 
requirements  contained  in 
§§  122.260(a)(2),  122.304(c).  122.315. 
122.335.  185.260(a)(2),  185.315,  and 
185.335  of  the  SNPRM  did  not 
contribute  to  the  overall  safety  of  the 
vessel,  and  therefore  removed  them 
from  the  IFR.  However,  as  previously 
discussed  in  "Comments  on  SNPRM 
Citing  Particular  Provisions,"  the  Coast 
Guard  has  added  recordkeeping 
requirements  to  §§  122.420,  122.520, 
122.524,  122.728,  185.420,  185.520, 
185.524,  and  185.728  in  order  to  easily 
verify  compliance  with  crew  training 
and  equipment  testing  requirements 
contained  in  the  IFR.  The  Coast  Guard 
believes  that  most  professional 
operators  presently  conducting  crew 
training  and  drills  are  already 
documenting  the  training  in  some  form. 
Further,  marginal  operators  will  be  more 
inclined  to  comply  with  the  crew 
training  requirements  if  they  are 
required  to  provide  documentation  to 
the  Coast  Guard  inspector  during  annual 
inspections.  The  Coast  Guard  submitted 
a  revised  Information  Collection  Budget 
(ICB)  request  to  OMB  for  approval.  The 


new  ICB  requested  13,294  fewer  hours 
than  the  418,902  approved  by  OMB  for 
the  SNPRM.  The  decrease  in  requested 
burden  hours  is  the  net  result  of  (1)  the 
revisions  to  the  crew  and  passenger  list 
requirements  ( - 12,397  hours  annually) 
and  the  navigation  underway  sections 
( -  2,720  hours  annually)  and  (2)  the 
addition  of  crew  training  and  drill  log 
requirements  (1,823  hours  annually) 
previously  discussed  in  "Comments  on 
SNPRM  Citing  Particular  Provisions." 
Overall,  the  new  ICB  request  represents 
an  increase  of  126,904  burden  hours 
over  the  278,704  hours  approved  by 
OMB  prior  to  the  pubUcation  of  the 
SNPRM  in  1994. 

This  IFR  contains  collection  of 
information  requirements  in  the 
following  sections  of  46  CFR: 
115.105(a),  115.202, 115.204,  115.302. 
115.306. 115.310,  115.500(a),  115.612, 
115.700,  115.704,  115.710,  115.810(b), 
115.920(c),  115.930.  116.202.  116.330, 
116.340.  116.610(e),  118.610, 
119.460(e),  120.220(d).  120.320  (d)  and 
(e),  121.420,  121.506,  122.202,  122.206, 
122.208,  122.220.  122.230, 122.280. 
122.282,  122.340(c),  122.402,  122.420, 
122.502,  122.503,  122.504,  122.506, 
122.510,  122.514.  122.515,  122.516, 
122.518,  122.520,  122.524,  122.602, 
122.604,  122.606,  122.608.  122.610, 
122.612,  122.702,  122.704(c), 
122.728(c),  176.105(a),  176.202, 
176.204,  176.302,  176.306,  176.310. 
176.500(a).  176.612,  176.700.  176.704, 
176.710,  176.810(b).  176.920(c), 
176.930,  177.202,  177.330,  177.340, 
178.210.  178.220,  178.230.  181.610, 
182.460(e),  182.610(f),  183.220(d), 
183.320  (d)  and  (e).  184.420.  184.506, 
185.202,  185.206,  185.208,  185.220, 
185.230, 185.280,  185.340(c),  185.402, 
185.420,  185.502.  185.503.  185.504, 
185.506,  185.510,  185.514,  185.516, 
185.518,  185,520,  185.524.  185.602, 
185.604.  185.606,  185.608.  185.610, 
185.612,  185.702,  185.704(c).  and 
185.728(c). 

The  corresponding  control  numbers 
are  displayed  in  §§  114.900  and  175.900 
of  this  IFR. 

Persons  desiring  to  comment  on  any 
of  these  information  collection 
requirements  should  submit  their 
comments  both  to  the  OMB  and  to  the 
Coast  Guard  where  indicated  under 
ADDRESSES. 

Federalism 

This  proposed  rulemaking  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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Environmental  Impact 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section  2  B  2 
of  Commandant  Instruction  M 1 64  7  5 . 1 B . 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  has  been  placed  in  the 


List  of  Sub)ects 

46  CFB  Parts  114,  175 

Incorporated  by  reference,  Manne 
safety,  Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Parts  115,  176 

Fire  prevention.  Marine  saletv , 
Passenger  vessels,  Reporting  and 
recordkeeping  requirements. 

46  CFR  Parts  116,  117,  119,  171,  177, 
178.  179,  180,  182 

Marine  safety.  Passenger  vessels. 
46  CFR  Parts  118,  181 

Fire  prevention.  Marine  safety, 
Passenger  vessels. 

46  CFR  Parts  120,  183 

Electric  power.  Marine  safety. 
Passenger  vessels. 

46  CFR  Parts  121,  184 

Commimications  equipment.  Marine 
safety.  Navigation  (water).  Passenger 
vessels. 

46  CFR  Parts  122.  185 

Alcohol  and  alcoholic  beverages. 
Drugs,  Hazardous  materials.  Marine 
safety,  Navigation  (water),  Passenger 
vessels,  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  170 

Marine  safety.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  173         | 
Marine  safety.  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  has  amended 
Title  46.  Code  of  Federal  Regulations  by: 
adding  subchapter  K;  redesignating  and 
adding  Farts  114  through  139.  reserved 
in  subchapter  J,  in  subchapter  K; 
amending  Parts  170,  171,  and  173  of 
subchapter  S,  and  by  amending 
subchapter  T  as  follows. 

1.  Subchapter  K  is  added  to  read  as 
follows: 


SUBCHAPTER  K— SMALL  PASSENGER 
VESSELS  CARRYING  MORE  THAN  15C 
PASSENGERS  OR  WITH  OVERNIGHT 
ACCOMMODATIONS  FOR  MORE  THAN  49 
PASSENGERS 

Part 

114  General  provisions. 

11^  Inspection  and  certification. 

11  f)  Construction  and  arrangement 

n"  Lifpsavmg  equipment  and 
arrangements. 

118  Fire  protection  equipment. 

119  Machinery  instaiiaUon. 

120  Electrical  installation. 

121  Control  and  miscellaneous  systems. 

122  Operations 

PART  114— GENERAL  PROVISIONS 

114100    Purpose. 

114.110    General  applicability. 

114.112     Specific  applicability  for 

individual  parts. 
114.120     Vessels  on  an  international  voyage. 
114.122     Leadlines. 
1 14.400     Definitions  of  terms  used  in  this 

subchapter. 
114.540    Equivalents. 
114.550     Sp>ecial  consideration. 
114.560     .-Kpjjeals. 
1 14  600     Incorporation  by  reference. 
114.800     Approved  equipment  and  material. 
114.900     OMB  control  numbers. 

Authonty:  46  U.S.C.  2103,  3306,  3703;  49 
L"  S  C  App   1804;  49  CFR  1.45,  1.46;  114.900 
also  issued  under  authority  of  44  U.S.C 
3507. 

§114,100     Purpose. 

The  purpose  of  this  subchapter  is  to 
implement  applicable  sections  of 
Subtitle  II  of  Title  46.  United  States 
Code,  which  require  the  inspection  and 
certification  of  small  passenger  vessels. 

§114.110    General  applicability. 

(aj  Except  as  provided  in  paragraphs 
(b)  through  (g)  of  this  section,  this 
subchapter  applies  to  each  vessel  of  less 
thaji  100  gross  tons  and  less  than  61 
meters  (200  feet)  which: 

(1)  Carries  more  than  150  passengers; 
or 

(2)  Has  overnight  accommodations  for 
more  than  49  passengers. 

(b)  A  vessel  of  less  than  100  gross  tons 
that  either  carries  not  more  than  150 
passengers,  or  has  overnight 
atcommodations  for  not  more  than  49 
passenge.'-s,  and  that  is  not  more  than  61 
meters  (200  feet)  in  length,  may  comply 
with  the  provisions  in  subchapter  T 
(Small  Passenger  Vessels)  of  this 
chapter. 

(c)  A  vessel  of  less  than  100  gross  tons 
must  comply  with  Parts  72  and  76  of 
subchapter  H  (Passenger  Vessels)  of  this 
chapter,  and  with  the  applicable 
requirements  for  marine  engineering 
and  electrical  svstems  contained  in 
subchapter  F  (Marine  Engineering)  and 


subchapter  J  (Electrical  Engineering)  of 
this  chapter,  if  it  is: 

(1)  A  vessel  that  carries  more  than  600 
passengers; 

(2)  A  vessel  with  overnight 
accommodations  for  more  than  150 
passengers;  or 

(3)  A  vessel  of  more  than  61  meters 
(200  feet)  in  length  that  carries  more 
than  six  passengers. 

(d)  Unless  otherwise  provided,  an 
existing  vessel  that  is  not  required  to 
comply  with  a  requirement  in  this 
subchapter  may  comply  with  the 
regulation  that  was  applicable  to  the 
vessel  on  March  10, 1996. 

(e)  A  vessel  required  by  this 
subchapter  to  meet  applicable  sections 
of  subchapter  H  shall  follow  the  phase- 
in  schedule  for  certain  equipment  and 
requirements  found  in  this  subchapter. 

(f)  This  subchapter  does  not  apply  to: 

(1)  A  vessel  operating  exclusively  on 
inland  waters  that  are  not  navigable 
waters  of  the  United  States; 

(2)  An  oceanographic  research  vessel; 

(3)  A  boat  forming  part  of  a  vessel's 
lifesaving  equipment  and  that  is  not 
used  for  carrying  passengers  except  in 
emergencies  or  during  emergency  drills; 

(4)  A  vessel  of  a  foreign  country  that 
is  a  party  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  as  amended  (SOLAS),  to  which 
the  United  States  Government  is 
currently  a  party,  and  which  has  on 
board  a  current  vahd  SOLAS  Passenger 
Ship  Safety  Certificate;  or 

(5)  A  vessel  of  a  foreign  country, 
whose  government  has  inspection  laws 
approximating  those  of  the  United 
States  and  which  by  its  laws  accords 
similar  privileges  to  vessels  of  the 
United  States,  which  has  on  board  a 
current  valid  certificate  of  inspection, 
permitting  the  carrying  of  passengers, 
issued  by  its  government. 

(g)  The  relationship  between  this 
subchapter  and  other  subchapters 
pertaining  to  the  inspection  and 
certification  of  small  passenger  vessels 
(passenger  vessels  under  100  GT)  is 
provided  in  the  table  below,  which 
shows  the  breakpoints  between 
subchapters  T,  K,  and  K'  of  this  chapter. 
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115.  117.  12'.  »nc 


•^>s    '4r  100  QT)  bul  •>•  rac^rad  to 
V.   '«  at  tjtstmni  H.  Part*  114. 


..,.    „  ^  auAchaplar  K.  and  »w  mcSeabt* 
raqiiranMnla  o<  tuticnapMrs  F  and  J. 

§"<";     So^ciflc  aooficaO!ttty  for 
indtvKluai  parts. 

At  the  beginning  of  certain  parts  of 
this  subchapter,  a  more  specific 
application  is  given  for  all  or  particular 
portions  of  that  part.  This  application 
sets  forth  the  type.  size,  service,  or  age 
of  a  vessel  to  which  certain  portions  of 
that  part  apply  or  particular  dates  by 
which  an  existing  vessel  must  comply 
mth  certain  portions  of  that  part. 
f"*<2Ci     y»»s#««  3"  i"  •M<»^fl«o«a< 

A  meciianicaily  propelled  vessel  that 
carries  more  than  12  passengers  on  aii 
international  voyage  must  compty  witk 
the  apphcable  requirements  of  SOLA,S 
as  well  as  this  subchapter. 

$114,122    Leedlinea. 

A  vessel  of  24  meters  (79  feet)  in 
length  or  more,  the  keel  of  which  was 
laid  or  that  was  at  a  similar  stage  of 
construction  on  or  after  July  21,  1968. 
and  that  is  on  a  voyage  other  than  a 
domestic  voyage  i?  subject  to  'oar^  'ine 
assignment,  certification,  and  -narking 
in  subchapter  E  (Load  Lines]  of  this     - 
chapter. 

§114.400    OeflnMons  Of  terme  uaed  ip  tits 
subchapter. 

(a)  Terms  used  in  this  subchapti*  •  are 
defined  in  paragraph  (b)  of  thj^  section 
The  number  in  parenthesis  after  'ertair 
terms  describing  areas  on  a  vessel  refers 
to  the  apphcable  column  and  row 
number  where  that  area  is  listed  in 
Tables  116.415  (b)  and  (c)  of  Part  1J6  o^ 
this  subchapter. 

(b)  General  terms: 
Accommodation  space  (5  or  7 

depending  on  fire  load  and  furnishings) 
means  a  space  that  does  not  contain  any 
heating  appliance  other  than  a 
microwave  oven  or  other  low  heat 
(maximum  heating  element  temperature 
less  than  121°C  (250'F))  appliance  used 
as  a: 

(1)  Public  space; 

(2)  HaU: 

(3)  Dining  room  and  messroom; 

(4)  Lounge  or  cafe; 


(5)  PubUc  sales  room; 

(6)  Overnight  accommodation  space; 

(7)  Barber  shop  or  beauty  parlor; 

(8)  Office  or  conference  room; 

(9)  Medical  treatment  room  or 
dispensary;  or 

(10)  Game  or  hobby  room. 

Area  of  refuge  means  an  area  that  is 
separated  from  the  effects  of  fire  and 
flooding  where  passengers  and  crew  can 
gather  to  await  disembarking  in  the 
event  of  fire  of  flooding  Tn  qualify  as 
an  area  of  refuge,  the  area  must  provide 
separation  from  the  effect  of  fire  and 
flooding  for  the  maximum  amount  ••f 
time  required  to  complete  disembarking 
of  the  vessel,  or  one  hour,  whichever  is 
less. 

Atrium,  (5  or  7  depending  on  fire  load 
and  furnishings)  means  a  continuous 
deck  opening  connecting  more  than  two 
deck  levels  within  an  accommodation 
space  that  is  covered  at  the  top  of  the 
series  openings  and  is  used  for  purposes 
other  thiian  an  enclosed  stairway, 
elevator  hoistway,  escalator  opening  or 
a  utility  trunk  for  pipe,  cable,  or 
ductwork. 

Auxiliary  machinery  space  (12)  means 
a  space  containing  only  pumps,  tanks, 
electrical  machinery,  ventilation  or  air 
conditioning  equipment,  resistors, 
steering  machinery,  etc..  with  not  more 
Jian  2.5  kilograms  per  square  .oieter  (0.5 
pounds  per  square  foot)  ot  combustible 
storage. 

Balcony  (5  or  7  depending  on  fire  load 
and  furnishings)  means  a  deck  opening 
connecting  two  deck  levels  wihin  an 
accommodation  space  creatmg  two 
&eely  communicating  levels  within  the 
same  space. 

Beam  or  B  means  ^e  .naximum  width 
of  a  vessel  from: 

(1)  Outside  of  planking  to  lutside  of 
olanking  on  wooden  vessels.  <iuu 

(2)  Outside  of  frame  to  outside  of 
Irame  uii  a!    jther  vessels. 

Bulbous  :>ow  means  a  design  of  bow 
in  which  the  torwaici  unaerwtiler  hames 
ahead  of  the  forward  perpendicular  are 
swelled  out  at  the  forefoot  into  a 
bulbous  formation. 

Bulkhead  deck  means  fhe  appermosi 
deck  to  which  watertigh*  bu'kheads   nd 
*he  watertight  shell  extend. 

Cable  means  single  or  mu'iipie 
insulated  conductors  with  an  outer 
protective  jacket. 

Cargo  space  (11)  means  a: 

(1)  Cargo  hold; 

v2)  Remgerated  cargo  space; 

(3)  A  tnmk  leading  to  or  bom  a  space 
listed  above;  or 

(4)  A  vehicle  space. 

Char  length  means  the  numeric  value 
in  inches  assigned  to  a  material  when 
tested  in  accordance  with  NFPA  261  by 
an  independent  laboratory. 


Coast  Guard  District  Commander  or 
District  Commander  means  an  officer  of 
the  Coast  Guard  designated  as  such  by 
the  Commandant  to  command  Coast 
Guard  activities  within  a  district. 

Coastwise  means  a  route  that  is  not 
more  than  20  nautical  miles  o&hore  on 
any  of  the  following  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Cockpit  vessel  means  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  not  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

Cold  water  means  water  <vhere  ^he 
monthly  mean  low  water  temperature  is 
normally  15  degrees  Celsius  (59  degrees 
Fahrenheit  or  less). 

Commandant  means  the  Commandant 
of  the  Coast  Guard  or  an  authorized 
Headquarters  staff  officer  designated  in 
§  1.01  of  this  chapter. 

Consideration  means  an  economic 
benefit,  inducement,  right,  or  profit 
including  pecuniary  payment  accruing 
to  an  individual  person,  or  entity,  but 
not  including  a  voluntary  sharing  of  the 
actual  expenses  of  the  voyage,  by 
monetary  contribution  or  donation  of 
fuel,  food,  beverage,  or  other  suppUes. 

Continuous  B-Class  ceiling  means  an 
approved  structural  ceiling  composed  Oi 
B-Class  panels  that  terminates  only  at  ar- 
approved  A-Class  or  B-Class  bulkhead. 

Control  tpace  (1)  meaus  a  space 
containing: 

(1)  An  emergency  source  of  powei 
excluding  generators, 

(2)  Navigating  and  i^dio  equipment 
that  is  liOi-mally  niaiuieu, 

(3)  Centralized  fire  control  or 
detection  equipment  juch  as  Ixeu  ^as 
exunguishing  system  controls;  or 

(4)  Machinery  controls  not  located 
within  a  machinery  space 

Corrision-resistant  materia^  or 
corrosion-resistant  means  made  o 
of  the  following  materials  in  a  grade 
suitable  for  its  intended  use  in  a  marine 
environment: 

(1)  Silver; 

(2)  Copper; 

(3)  Brass; 

(4)  Bronze; 

(5)  Aluminum  alloys  with  a  copper 
content  of  no  more  than  0.4  percent; 

(6)  Copper-nickel; 

(7)  Plastics; 
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(8)  Stainless  steel; 

(9)  Nickel-copper;  or 

(10)  A  material,  which  when  tested  in 
accordance  with  ASTM  B-117  for  200 
hours,  does  not  show  pitting,  cracking, 
or  other  deterioration. 

Crew  accommodation  space  (5  or  7 
depending  on  fire  load  and  furnishings) 
means  an  accommodation  space 
designated  for  the  use  of  crew  members 

QnH  wH**''**  nocconoorc  oro  rirtrmalK/  net 

allowed  to  occupy. 

Critical  radiant  flux  means  the 
numeric  value  assigned  to  a  matenal 
when  tested  in  accordance  with  ASTM 
E-648  by  an  independent  laboratory'. 

Custom  engineered  means,  when 
referring  to  a  fixed  gas  fire  extinguishing 
system,  a  system  that  is  designed  for  a 
specific  space  requiring  individual 
calculations  for  the  extinguishing  agent 
volume,  flow  rate,  piping,  and  similar 
factors. 

Dead  cover  means  a  metal  cover  to 
close  or  protect  a  port  light  to  avoid 
glass  breakage  in  case  of  heavy  weather. 

Distribution  panel  means  an  electrical 
panel  that  receives  energy  from  the 
switchboard  and  distributes  the  energy 
to  energy  consuming  devices  or  other 
panels. 

Draft  means  the  vertical  distance  from 
the  molded  baseline  of  a  vessel 
amidships  to  the  waterline. 

Dripproof  means  enclosed  f?quipment 
so  constructed  or  protected  that  falling 
drops  of  liquid  or  solid  particles  striking 
the  enclosure  at  any  angle  from  0  to  1 5 
degrees  downward  from  the  vertical  do 
not  interfere  with  the  operation  of  the 
equipment.  A  National  Electrical 
Manufacturers  Association  type  1 
enclosure  with  a  dripshield  is 
considered  to  be  dripproof. 

Embarkation  deck  (4)  means; 

(1)  The  deck  from  which  davit 
launched  survival  craft  are  designed  to 
be  boarded;  or 

(2)  If  no  davit  launched  survival  craft 
are  carried  aboard  the  vessel,  the  main 
deck  or  lowest  deck  available  for 
embarking  or  debarking  passengers. 

Embarkation  station  (4)  means  the 
place  on  the  vessel  from  which  a 
survival  craft  is  boarded. 

Enclosed  space  means  a  compartment 
that  is  not  exposed  to  the  atmosphere 
when  all  access  and  ventilation  closures 
are  secured. 

Existing  vessel  means  a  vessel  that  is 
not  a  new  vessel. 

Exposed  waters  is  a  term  used  in 
connection  with  stability  criteria  and 
means: 

(1)  Waters,  except  the  Great  Lakes. 
more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge; 

(2)  Those  portions  of  the  Great  Laxes 
more  than  20  nautical  miles  from  a 


harbor  of  safe  refuge  from  October  1  of 
one  vear  through  April  15  of  the  next 
year  (winter  season);  and 

(3)  Those  waters  less  than  20  nautical 
miles  from  a  harbor  of  safe  refuge  that 
the  cognizant  Officer  in  Charge,  Marine 
Inspection,  determines  are  not  partially 
protected  waters  or  protected  waters 
because  they  present  special  hazards 
due  to  weather  or  other  circumstances. 

(1)  Operates  in  other  than  ocean  or 
coastwise  service; 

(2)  Has  provisions  only  for  deck 
passengers  or  vehicles,  or  both; 

(3)  Operates  on  a  short  run  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route;  and 

(4)  Offers  a  public  service  of  a  type 
normally  attributed  to  a  bridge  or 
tunnel. 

Fiber  reinforced  plastic  means  plastics 
reinforced  with  fibers  or  strands  of  some 
other  material. 

Fire  control  boundary  means  a  deck  or 
bulkhead  meeting  the  requirements  for 
A-Class,  B-Class,  or  C-Class  or  C'-Class 
construction  in  accordance  with 
§  116  415  of  this  subchapter. 

Fire  load  means  a  measure  in 
kilograms  per  square  meter  (pounds  per 
square  foot)  equaling  the  weight  of  all 
combustible  material  that  is  in  a 
compartment  and  comprises  its 
construction,  as  defined  in  §  116.427(b) 
of  this  subchapter,  divided  by  the  floor 
area  of  that  compartment. 

Flame  spread  means  the  numeric 
value  assigned  to  a  material  when  tested 
in  accordance  with  ASTM  E-84  or  UL 
723  by  an  independent  laboratory. 

Flash  point  means  the  temperature  at 
which  a  liquid  gives  off  a  flammable 
vapor  when  heated  using  the  Pensky- 
Martens  Closed  Cup  Tester  method  in 
accordance  with  ASTM  D-93. 

Float-free  launching  or  arrangement 
means  that  method  of  laimching  a 
survival  craft  whereby  the  survival  craft 
is  automatically  released  from  a  sinking 
vessel  and  is  ready  for  use. 

Flush  deck  vessel  means  a  vessel  with 
a  continuous  weather  deck  located  at 
the  uppermost  sheer  line  of  the  hull. 

Freeing  port  means  any  direct  opening 
through  the  vessel's  bulwark  or  hull  to 
quickly  dram  overboard  water  that  has 
been  shipped  on  exposed  decks. 

Galley  (9)  means  a  space  containing 
appliances  with  cooking  surfaces  that 
may  exceed  121°C  (250°  F),  such  as 
ovens,  griddles,  and  deep  fat  fryers. 

Great  Lakes  means  a  route  on  the 
waters  of  any  of  the  Great  Lakes. 

Gross  tonnage  and  gross  tons  is  an 
indicator  of  a  vessel's  approximate 
volume  as  determined  in  accordance 
with  Part  69  (Measurement  of  Vessels) 
of  this  chapter  and  recorded  on  the 


vessel's  Tonnage  Certificate  (formerly 
Certificate  of  Admeasurement). 

Harbor  of  safe  refuge  means  a  port, 
inlet,  or  other  body  of  water  normally 
sheltered  from  heavy  seas  by  land  and 
in  which  a  vessel  can  navigate  and 
safely  moor.  The  cognizant  Officer  in 
Charge.  Marine  Inspection,  shall 
determine  the  suitability  of  a  location  as 
a  harbor  of  safe  refuge.  The  suitabiUty 
will  var>"  for  each  vessel,  depending  on 
the  vessel's  size,  maneuverability,  and 
mooring  gear. 

Hardwood  means  any  wood  with  a 
specific  gravity,  over  dry  volume,  of  not 
less  than  0.66. 

Hazardous  condition  means  any 
condition  that  could  adversely  affect  the 
safety  of  any  vessel,  bridge,  structure,  or 
shore  area  or  the  environmental  quality 
of  any  port,  harbor,  or  navigable  water 
of  the  United  States.  This  condition 
could  include  but  is  not  limited  to,  fire, 
explosion,  grounding,  leaking,  damage, 
illness  of  a  person  on  board,  or  a 
manning  shortage. 

High  risk  accommodation  space  (7) 
means  an  accommodation  space  that 
contains  a  fire  load  greater  than  15 
kilograms  per  square  meter  (3  pounds 
per  square  foot). 

High  risk  service  spaces  (9)  include: 

(1)  Motion  picture  projection  room; 

(2)  Galley; 

(3)  Large  laundry  or  drying  room; 

(4)  Gait>age  or  trash  disposal  storage 
area; 

(5)  Paint  or  lamp  locker; 

(6)  Cleaning  gear  locker  or  small 
storeroom  in  an  accommodation  area;  or 

(7)  Mail  or  baggage  room;  and 

(8)  Pantries  and  storerooms  with  a  fire 
load  greater  than  15  kilograms  per 
square  meter  (3  pounds  per  square  foot), 
including  connecting  alleyways  and 
stairs. 

High  seas  means  all  waters  that  are 
neither  territorial  seas  (the  waters  in  a 
belt  3  nautical  miles  wide,  that  is 
adjacent  to  the  coast  and  seaward  of  the 
territorial  sea  baseline)  nor  internal 
waters  of  the  Untied  States  or  of  any 
foreign  country. 

High  Speed  Craft  means  a  craft  that  is 
operable  on  or  above  the  water  and  has 
characteristics  so  different  from  those  of 
conventional  displacement  ships,  to 
which  the  existing  international 
conventions,  particularly  SOLAS,  apply 
the  alternative  measures  should  be  used 
to  achieve  an  equivalent  level  of  safety. 
Within  the  aforementioned  generality,  a 
craft  that  complies  with  the  following 
characteristics  would  be  considered  a 
high  speed  craft:  The  craft  is  capable  of 
a  maximum  speed  equal  to  or 
exceeding: 

V=3.7xDispl'«*'' 
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Where  V  is  the  maximuin  speed  and 
Displ  is  the  vessel  displacement 
corresponding  to  the  design  waterline  in 
cubic  meters. 

Independent  laboratory  means  a 
laboratory  accepted  under  §  159.010  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  bv  the  Commandant. 

Inflatable  survival  craft  or  inflatable 
life  jacket  means  one  that  depends  upon 
nonrigid.  gas  filled  chambers  for 
buoyancy,  and  is  normally  kept 
uninflated  until  ready  for  use. 

Interior  finish  means  any  coating, 
overlay  or  veneer  that  is  applied  to 
interior  surfaces  such  as  bulkheads, 
linings,  or  suspended  ceilings  for 
decorative  or  other  purposes.  It  includes 
not  only  the  visible  finish,  but  also  all 
material  used  in  its  composition  and 
application.  In  general,  a  paint  is  not 
considered  an  interior  finish. 

International  voyage  means  a  voyage 
between  a  country  to  which  SOLAS 
applies  and  a  port  outside  that  country. 
A  country,  as  used  in  this  definition, 
includes  every  territory  for  the 
international  relations  of  which  a 
contracting  govenunent  to  the 
convention  is  responsible  or  for  which 
the  United  Nations  is  the  administering 
authority.  For  the  U.S..  the  term 
"territory"  includes  the  Commonwealth 
of  Puerto  Rico,  all  possessions  of  the 
United  States,  and  all  lands  held  by  the 
United  States  under  a  protectorate  or 
mandate.  For  the  purposes  of  this 
subchapter,  vessels  are  not  considered 
as  being  on  an  "Lntemational  voyage" 
when  solely  navigating  the  Great  Lakes 
and  the  St.  Lawrence  River  as  far  east  as 
a  straight  line  drawn  from  Cap  des 
Rosiers  to  West  Point.  Anticosti  Island 
and,  on  the  north  side  of  Anticosti 
Island,  the  63rd  meridian. 

Lakes,  bays,  and  sounds  means  a 
route  on  any  of  the  following  waters: 

(1)  A  lake  other  than  the  Great  Lakes; 

(2)  A  bay; 

(3)  A  sound;  or 

(4)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Launching  appliance  means  a  device 
for  transferring  a  survival  craft  or  rescue 
boat  from  its  stowed  position  safely  to 
the  water.  For  a  launching  appliance 
using  a  davit,  the  term  includes  the 
davit  winch,  and  falls. 

Length  when  used  in  terms  of  the 
vessel's  length  (excluding  bow  sprints, 
bumpkins,  rudders,  outboard  motor 
brackets,  handles,  and  other  similar 
fittings,  attachments,  and  extensions), 
means: 

(1)  The  length  listed  on  the  vessel's 
Certificate  of  Documentation  issued 
under  the  provisions  of  Part  67 
(Documentation  of  Vessels)  of  this 


chapter  or  Certificate  of  Number  issued 
under  the  provisions  of  33  CFR  Part  173, 
Subpart  B  (Numbering);  or 

(2)  For  a  vessel  that  does  not  have  a 
Certificate  of  Documentation  or  a 
Certificate  of  Niunber,  the  "registered 
length"  as  defined  in  §  69.53  in 
subchapter  G  of  this  chapter  or,  for  a 
vessel  that  is  less  than  24  meters  (79 
feet)  in  overall  length  and  is  measured 
using  simplified  measurement,  the 
registered  length  as  defined  in  §  69.203 
in  subchapter  G  of  this  chapter;  or 

(3)  For  me  purposes  of  Part  179  in 
subchapter  T  of  this  chapter,  the 
"length"  of  a  vessel  with  a  bulbous  bow 
means  the  larger  of  the  length  as  defined 
in  the  first  paragraph  of  this  definition 
or  the  straight  line  horizontal 
measurement  firom  the  forwardmost  Up 
of  the  bulbous  bow  to  the  aftermost  part 
of  the  vessel  measured  parallel  to  the 
center  line. 

Length  between  perpendiculars  or 
LBP  means  the  horizontal  distance 
measured  between  perpendiculars  taken 
at  the  forwardmost  and  aftermost  points 
on  the  waterline  corresponding  to  the 
deepest  operating  draft. 

Limitea  coastwise  means  a  route  that 
is  not  more  than  20  nautical  miles  from 
a  harbor  of  safe  refuge. 

Lining  means  a  bulkhead  panel. 

Low  risk  accommodation  space  (5) 
means  an  accommodation  space  that 
contains  only  fire  resistant  furnishings 
and  a  fire  load  not  greater  than  15 
kilograms  per  square  meter  (3  pounds 
per  square  foot). 

Low  risk  service  spaces  (8)  include: 

(1)  Pantries  and  storerooms  with  a  fire 
load  not  more  than  15  kilograms  per 
square  meter  (3  pounds  per  square  foot), 
including  connecting  alleyways  and 
stairs: 

(2)  Small  laimdries  or  drying  rooms 
containing  only  a  tub,  washing  machine, 
and/or  household  type  electric  dryer; 

(3)  Workshops  that  are  not  part  of  a 
machinery  space;  and 

(4)  Wasnrooms  and  toilet  spaces. 
Machinery  space  (10)  means  a  space 

including  a  trunk,  alleyway,  stairway,  or 
duct  to  such  a  space,  that  contains: 

(1)  Propulsion  machinery  of  any  type; 

(2)  Steam  or  internal  combustion 
machinery; 

(3)  Oil  transfer  equipment; 

(4)  Electrical  motors  of  more  than  10 
hp; 

(5)  Remgeration  equipment; 

(6)  One  or  more  oil-fired  boilers  or 
heaters;  or 

(7)  Electrical  generating  machinery. 
Main  horizontal  zone  means  a  vehicle 

space  that  is  separated  from  the 
remainder  of  the  vessel  by  horizontal 
fire  control  boundaries  required  by  the 
structural  fire  protection  requirements 
of  this  subchapter. 


Main  transverse  watertight  bulkhead 
means  a  transverse  bulkhead  that  must 
be  maintained  watertight  in  order  for 
the  vessel  to  meet  the  damage  stability 
and  subdivision  requirements  of  this 
subchapter. 

Main  vertical  zone  means  that  section 
of  a  vessel  into  which  the  hull, 
superstructiue,  and  deckhouse  are 
required  to  be  divided  by  vertical  fire 
control  boundaries  required  by  the 
structural  fire  protection  requirements 
of  this  subchapter. 

Major  conversion  means  a  conversion 
of  a  vessel  that,  as  determined  by  the 
Commandant; 

(1)  Substantially  changes  the 
dimensions  or  carrying  capacity  of  the 
vessel; 

(2)  Changes  the  type  of  vessel; 

(3)  Substantially  prolongs  the  life  of 
the  vessel;  or 

(4)  Otherwise  so  changes  the  vessel 
that  it  is  essentially  a  new  vessel. 

Marine  inspector  or  inspector  means 
any  civilian  employee  or  military 
member  of  the  Coast  Guard  assigned  by 
an  Officer  in  Charge.  Marine  Inspection, 
or  the  Commandant  to  perform  duties 
with  respect  to  the  inspection, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations. 

Master  means  the  individual  having 
command  of  the  vessel  and  who  is  the 
holder  of  a  vahd  license  that  authorizes 
the  individual  to  serve  as  master  of  a 
small  passenger  vessel. 

Means  of  escape  means  a  continuous 
and  unobstructed  way  of  exit  travel 
from  any  point  in  a  vessel  to  an 
embarkation  station  or  area  of  refuge.  A 
means  of  escape  can  be  both  vertical 
and  horizontal,  and  includes  doorways, 
corridors,  stairtowers,  stairways,  and 
public  spaces.  High  risk  service  spaces, 
low  risk  service  spaces,  cargo  spaces, 
machinery  spaces,  auxiliary  machinery 
spaces,  control  spaces,  rest  rooms, 
bart>er  shops,  sales  rooms,  hazardous 
areas  determined  by  the  cognizant 
OCMI,  escalators,  and  elevators  must 
not  be  any  part  of  a  means  of  escape.  It 
consists  of  three  distinct  components: 

(1)  The  exit  access; 

(2)  The  exit;  and 

(3)  The  exit  discharge. 
New  vessel  means  a  vessel: 

(1)  The  initial  construction  of  which 
began  on  or  after  March  11,  1996; 

(2)  Which  was  issued  an  initial 
Certificate  of  Inspection  on  or  after 
September  11,  1996; 

(3)  Which  underwent  a  major 
conversion  that  was  initiated  on  or  after 
March  11, 1996;  or 

(4)  Which  underwent  a  major 
conversion  that  was  completed  and  for 
which  an  amended  Certificate  of 


Inspection  .was  issued  on  or  after 
September  11,  1996. 

Noncombustible  material  means  any 
material  approved  in  accordance  with 
§  164.009  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

Non-self-propelled  vessel  means  a 
vessel  that  does  not  have  installed 
means  of  propulsion,  including 
propulsive  machinery,  masts,  spars,  or 
sails. 

Oceans  means  a  rouie  that  is  more 
than  20  nautical  miles  offshore  on  any 
of  the  following  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Officer  In  Charge,  Mariixe  Inspection, 
or  OCMI  means  an  officer  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who,  under  the 
direction  of  the  Coast  Guard  District 
Commander,  is  in  charge  of  a  marine 
inspection  zone,  described  in  Part  1  of 
this  chapter,  for  the  performance  of 
duties  with  respect  to  the  inspection, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations.  The  "cognizant  OCMI"  is 
the  OCMI  that  has  immediate 
jurisdiction  over  a  vessel  for  the 
purpose  of  performing  the  duties 
previously  described. 

Open  boat  means  a  vessel  not 
protected  from  entry  of  water  by  means 
of  a  complete  weathertight  deck,  or  by 
a  combination  of  a  partial  weathertight 
deck  and  superstructure  that  is 
structurally  suitable  for  the  waters  upon 
which  the  vessel  operates. 

Open  deck  (13)  means  a  deck  that  is 
permanently  open  to  the  weather  on  one 
or  more  sides  and,  if  covered,  any  spot 
on  the  overhead  is  less  than  4.5  meters 
(15  feet)  from  the  nearest  opening  to  the 
weather. 

Open  to  the  atmosphere  means  a 
compartment  that  has  at  least  9,375 
square  millimeters  (15  square  inches)  of 
open  area  directly  exposed  to  the 
atmosphere  for  each  cubic  meter  (foot) 
of  net  compartment  volume. 

Operating  station  means  the  principal 
steering  station  on  the  vessel  from 
which  the  individual  on  duty  normally 
navigates  the  vessel. 

Overnight  accommodations  or 
overnight  accommodation  space  (5  or  7 
depending  on  fire  load  and  furnishings) 
means  an  accommodation  space  for  use 
by  passengers  or  by  crew  members,  that 
has  one  or  more  berths,  including  beds 
or  bunks,  for  passengers  or  crew 


members  to  rest  for  extended  periods. 
Staterooms,  cabins,  and  berthing  areas 
are  normally  overnight  accommodation 
spaces.  Overnight  accommodations  do 
not  include  spaces  that  contain  only 
seats,  including  reclining  seats. 

Pantry  means  a  space  used  for  food 
storage,  and  may  include  microwaves  or 
other  low  heat  [not  exceeding  121''C 
(250°F)]  appliances  for  food  preparation. 

Partially  enclosed  space  means  a 
compartment  that  is  neither  open  to  the 
atmosphere  nor  an  enclosed  space. 

Partially  protected  waters  is  a  term 
used  in  connection  with  stability 
criteria  and  means: 

(1)  Waters  not  more  than  20  nautical 
miles  from  a  harbor  of  safe  refuge, 
unless  determined  by  the  cognizant 
OCMI  to  be  exposed  waters; 

(2)  Those  portions  of  rivers,  estuaries, 
harbors,  lakes,  and  similar  waters  that 
the  cognizant  OCMI  determines  not  to 
be  protected  waters;  and 

(3)  Waters  of  the  Great  Lakes  from 
April  16  through  September  30  of  the 
same  year  (summer  season). 

Passenger  means  an  individual 
carried  on  a  vessel,  except: 

(1)  The  owner  or  an  individual 
representative  of  the  owner,  or  in  the 
case  of  a  vessel  under  charter,  an 
individual  charterer  or  individual 
representative  of  the  charterer; 

(2)  The  master;  or 

(3)  A  member  of  the  crew  engaged  in 
the  business  of  the  vessel  who  has  not 
contributed  consideration  for  carriage 
and  who  is  paid  for  on  board  services. 

Passenger  accommodation  space  (5  or 
7  depending  on  fire  load  and 
furnishings)  means  an  accommodation 
space  designated  for  the  use  of 
passengers. 

Passenger  for  hire  means  a  passenger 
for  whom  consideration  is  contributed 
as  a  condition  of  carriage  on  the  vessel, 
whether  directly  or  indirectly  flowing  to 
the  owner,  charterer,  operator,  agent,  or 
any  other  person  having  an  interest  in 
the  vessel. 

Pilothouse  control  means  that  controls 
to  start  and  stop  the  engines  and.control 
the  direction  and  speed  of  the  propeller 
of  the  vessel  are  located  at  the  operating 
station. 

Piping  system  includes  piping, 
fittings,  and  appurtenances  as  described 
in  §  56.07-5  in  subchapter  F  of  this 
chapter. 

Port  light  means  a  hinged  glass 
window,  generally  circular,  in  a  vessel's 
side  or  deckhouse  for  light  and 
ventilation. 

Protected  waters  is  a  term  used  in 
connection  with  stability  criteria  and 
means  sheltered  waters  presenting  no 
special  hazards  such  as  most  rivers, 
harbors,  and  lakes,  and  is  not 


determined  to  be  exposed  waters  or 
partially  protected  waters  by  the  OCMI. 

Pre-engineered  means,  when  referring 
to  a  fixed  gas  fire  extinguishing  system, 
a  system  that  is  designed  and  tested  to 
be  suitable  for  installation  without 
modification,  as  a  complete  unit  in  a 
space  of  a  set  volume,  regardless  of  the 
specific  design  of  the  vessel  on  which 
it  is  installed. 

Rivers  means  a  route  on  any  of  the 
following  waters: 

(1)  A  river; 

(2)  A  canal;  or 

(3)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Safety  areas  include  any  of  the 
following  spaces; 

(1)  Control  spaces; 

(2)  Stairways  and  stairtowers; 

(3)  Corridors; 

(4)  Embarkation  stations; 

(5)  Areas  of  refuge;  or 

(6)  Embarkation  spaces. 
Sailing  vessel  means  a  vessel 

principally  equipped  for  propulsion  by 
sail  even  if  the  vessel  has  an  auxiliary 
means  of  propulsion. 

Scantlings  means  the  dimensions  of 
all  structural  parts  such  as  frames, 
girders,  and  plating,  used  in  building  a 
vessel. 

Scupper  means  a  pipe  or  tube  of  at 
least  30  millimeters  (1.25  inches)  in 
diameter  leading  down  from  a  deck  or 
sole  and  through  the  hull  to  drain  water 
overboard. 

Self-bailing  cockpit  means  a  cockpit, 
vdth  watertight  sides  and  floor  (sole), 
that  is  designed  to  free  itself  of  water  by 
gravity  drainage  through  scuppers. 

Service  space  means  a  high  risk 
service  space  or  a  low  risk  service  space. 

Ship 's  service  loads  means  services 
necessary  for  maintaining  the  vessel  in 
normal  operational  and  habitable 
conditions.  These  loads  include,  but  are 
not  limited  to,  safety,  lighting, 
ventilation,  navigational,  and 
communications  loads. 

Short  international  voyage  means  an 
international  voyage  where: 

(1)  The  vessel  is  not  more  than  200 
nautical  miles  from  a  port  or  place  in 
which  the  passengers  and  crew  could  be 
placed  in  safety;  and 

(2)  The  total  distance  between  the  last 
port  of  call  in  the  country  in  which  the 
voyage  began  and  the  final  port  of 
destination  does  not  exceed  600 
nautical  miles. 

Smoke  developed  rating  means  the 
numeric  value  assigned  to  a  material 
when  tested  in  accordance  with  ASTM 
E-84  or  UL  723  by  an  independent 
laboratory. 

Specific  optical  density  means  the 
numeric  value  assigned  to  a  material 
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when  tested  in  accordance  with  ASTM 
E-662  by  an  independent  laboratory. 

Stairtower  (2)  means  a  fully  enclosed 
group  of  stairways  located  within  a 
common  enclosure. 

Stairway  (2)  means  an  inclined  means 
of  escape  between  two  decks. 

Standard  fire  test  means  a  test  in 
which  a  specimen  is  exposed  in  a  test 
furnace  to  temperatures  corresponding 
to  the  standard  time-temperature  ciuve. 
The  specimen  must  resemble,  as  closely 
as  possible,  the  intended  construction 
and  include,  where  appropriate,  at  least 
one  joint.  The  standard  time- 
temperature  curve  is  defined  by  a 
smooth  cxirve  drawn  through  the 
following  points,  starting  at  ambient 
temperature: 

(1)  At  the  end  of  05  minutes— 556  °C 
(1.033  'F); 

(2)  At  the  end  of  10  minutes — 659  "C 
(1,218 'F); 

(3)  At  the  end  of  15  minutes— 718  "C 
(1.324  'F); 

(4)  At  the  end  of  30  minutes — 821  "C 
(1.509  "F);  and 

(5)  At  the  end  of  60  minutes — 925  °C 
(1,697  "F). 

Steel  or  equivalent  material  means 
steel  or  any  noncombustible  material 
that,  by  itself  or  due  to  insulation 
provided,  has  structural  and  integrity 
properties  equivalent  to  steel  at  the  end 
of  the  standard  fire  test. 

Stepped  main  vertical  zone  means  a 
main  vertical  zone  in  which  the  main 
vertical  zone  bulkhead  is  not  in  a 
continuous  plane  on  adjoining  decks. 

Survival  craft  means  a  lifeboat,  rigid 
Uferaft.  inflatable  liferaft.  life  float, 
inflatable  buoyant  apparatus,  buoyant 
apparatus,  or  a  small  boat  carried  aboard 
a  vessel  in  accordance  with  §  1 1 7.200(bJ 
of  this  subchapter. 

Switchboard  means  an  electrical 
panel  that  receives  power  from  a 
generator,  battery,  or  other  electrical 
power  source  and  distributes  power 
directly  or  indirectly  to  all  equipment 
supplied  by  the  generating  plant. 

Trunk  means  a  vertical  shaft  or  duct 
for  the  passage  of  pipes,  wires,  or  other 
devices. 

Vehicle  space  (11)  means  a  space  not 
on  an  open  deck,  for  the  carriage  of 
motor  vehicles  with  fuel  in  their  tanks, 
into  and  from  which  such  vehicles  can 
be  driven  and  to  which  passengers  have 
access. 

Veneer  means  a  thin  covering  of 
combustible  material  on  bulkheads, 
bulkhead  panels,  or  furniture. 

Vessey  includes  every  description  of 
watercraft  or  other  artificial  contrivance, 
used  or  capable  of  being  used  as  a 
means  of  transportation  on  water. 

Vessel  of  the  United  States  means  a 
vessel  documented  or  numbered  under 


the  laws  of  the  United  States,  the  states 
of  the  United  States.  Guam,  Puerto  Rico, 
the  Virgin  islands,  American  S€unoa,  the 
District  of  Columbia,  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  of  the  United  States. 

Warm  water  means  water  where  the 
monthly  mean  low  water  temperattire  is 
normally  more  than  15  degrees  Celsius 
(59  degrees  Fahrenheit). 

Watertight  means  designed  and 
constructed  to  withstand  a  static  head  of 
water  without  any  leakage,  except  that 
"watertight"  for  the  purposes  of 
electrical  equipment  means  enclosed  so 
that  water  does  not  enter  the  equipment 
when  a  stream  of  water  from  a  hose  with 
a  nozzle  one  inch  in  diameter  that 
deUvers  at  least  246  Uters  (65  gallons) 
per  minute  is  sprayed  on  the  enclosiue 
from  any  direction  from  a  distance  of 
ten  feet  for  five  minutes. 

Weather  deck  means  a  deck  that  is 
partially  or  completely  exposed  to  the 
weather  from  above  or  from  at  least  two 
sides. 

Weathertight  means  that  water  will 
not  penetrate  in  any  sea  condition, 
except  that  "weathertight  equipment" 
means  equipment  constructed  or 
protected  so  that  exposure  to  a  beating 
^ain  will  not  result  in  the  entrance  of 
water. 

Well  deck  vessel  means  a  vessel  with 
a  weather  deck  fitted  with  solid 
bulwarks  that  impede  the  drainage  of 
water  over  the  sides  or  a  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

Wire  means  an  individual  insulated 
conductor  without  an  outer  protective 
jacket. 

Work  space  means  a  space,  not 
normally  occupied  by  a  passenger,  in 
which  a  crew  member  performs  work 
and  includes,  but  is  not  limited  to,  a 
galley,  operating  station,  or  machinery 
space. 

$114,540    Equivalents. 

(a)  The  Commandant  may  approve 
any  arrangement,  fitting,  appliance, 
apparatus,  equipment,  calculation, 
information,  or  test,  which  provides  a 
level  of  safety  equivalent  to  that 
established  by  specific  provisions  of  this 
subchapter.  Requests  for  approval  must 
be  submitted  to  the  Marine  Safety 
Center.  If  necessary,  the  Marine  Safety 
Center  may  require  engineering 
evaluations  and  tests  to  demonstrate  the 
equivalence  of  the  substitute. 

(b)  The  Commandant  may  accept 
compliance  by  a  high  speed  craft  with 
the  provisions  of  the  pending 
International  Maritime  Organization 
(IMO)  "Code  of  Safety  for  High  Speed 


Craft"  as  an  equivalent  to  compliance 
with  applicable  requirements  of  this 
subchapter.  Requests  for  a 
determination  of  equivalency  for  a 
particular  vessel  must  be  submitted  to 
the  Marine  Safety  Center. 

(c)  The  Commandant  may  approve  a 
novel  lifesaving  appliance  or 
arrangement  as  an  equivalent  if  it  has 
performance  characteristics  at  least 
equivalent  tn  the  appliance  or 
arrangement  required  under  this  part, 
and: 

(1)  Is  evaluated  and  tested  under  IMO 
Resolution  A. 520(13),  "Code  of  Practice 
for  the  Evaluadon,  Testing  and 
Acceptance  of  Prototype  Novel  Life- 
Saving  Appliances  and  Arrangements"; 
or 

(2)  Has  successfully  undergone  an 
evaluation  and  tests  that  are 
substantially  equivalent  to  those 
recommendations. 

§114.55C     ^ce^^a.  ,.    -siOe'aTion. 

In  applying  the  provisions  of  this 
subchapter,  the  OCMl  may  give  special 
consideration  to  authorizing  departures 
from  the  specific  requirements  when 
unusual  circumstances  or  arrangements 
warrant  such  departures  and  an 
equivalent  level  of  safety  is  provided. 
The  OCMI  of  each  marine  inspection 
zone  in  which  a  vessel  operates  must 
approve  any  special  consideration 
granted  to  the  vessel. 

§114.560    Appeas 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  therefrom  in 
accordance  widi  §  1.03  in  subchapter  A 
of  this  chapter. 

§114.000    Incorporation  by    o'e^erce 

(a)  Ceriain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  Title  5 
United  States  Code  (U.S.C.)  552(a)  and 
Title  1  Code  of  Federal  Regulations 
(CFR)  Part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  a  notice  of  change  in  the 
Federal  Register  and  make  the  material 
available  to  the  public.  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register,  800  North  Capitol    '  - 
Street,  NW.,  suite  700  Washington,  DC, 
and  at  the  U.S.  Coast  Guard,  Standards 
Evaluation  and  Development  Division 
(G-MES),  2100  Second  Street  SW., 
Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 


(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subchapter  and  the  sections  affected  are: 

American  Boat  and  Yacht  Council 
(ABYC) 

3069  Solomon's  Island  Road,  Edgewater, 
MD  21037 

A-1-93 — Marine  Liquified  Petroleum 

Gas  (LPG)  Systems 121.240 

A-3-93— Galley  Stoves 121.200 

A-7-70 — Boat  Heating  Systems 121.200 

A-22-93 — Marine  Compressed  Natural 

Gas  (CNG)  Systems 121.240 

H-25-94 — Portable  Gasoline  Fuel 

Systems  for  Flammable  Liquids... 119.458 
P-1-93 — Installation  of  Exhaust 

Systems  for  Propulsion  and 

Auxiliary  Engines 116.405;  119.425; 

119.430 

American  Bureau  of  Shipping  (ABS) 

ABS  Plaza,  16855  Northchase  Drive, 
Houston,  TX  77060 

Rules  for  Building  and  Classing 

Aluminum  Vessels.  1975 116.300 

Rules  for  Building  and  Classing  Steel 

Vessels.  1995 119.410;  120.360 

Rules  for  Building  and  Classing  Steel 
Vessels  Under  61  Meters  (200  Feet) 
in  Length.  1983 116.300 

Rules  for  Building  and  Classing  Steel 
Vessels  for  Service  on  Rivers  and 
Intracoastal  Waterways.  1995 116.300 

American  National  Standards  Institute 
(ANSI) 

United  Engineering  Center,  345  East 
47th  St.,  New  York,  NY  10017 

A  17.1-1984,  including  supplements  A 

17.1a  and  b-1985— Safety  Code  for 

Elevators  and  Escalators 120.540 

B  31.1-1986 — Code  for  Pressure 

Piping,  Power  Piping 119.710 

Z  26.1-1977,  including  1980 

supplement — Safety  Glazing 

Materials  For  Glazing  Motor 

Vehicles  Operating  on  Land 

Highways 116.1030 

American  Society  for  Testing  and 
Materials  (ASTM) 

1916  Race  St.,  Philadelphia.  PA  19103 

B-117-73  (Reapproved  1979)— 

Method  of  Salt  Spray  (Fc^  Testing 
114.400 

D-93-94— Flash  Point  By  Pensky- 

Martens  Closed  Cup  Tester 114.400 

D-635-91 — Rate  of  Burning  and/or 
Extent  and  Time  of  Burning  of 
Self-supporting  Plastics  in  a 
Horizontal  Position 119.440 

D-2863-91 — Measuring  the  Minimum 
Oxygen  Concentration  to  Support 
Candle-like  Combustion  of  Plastics 
(Oxygen  Index) 119.440 

E-84-94 — Surface  Burning 
Characteristics  of  Building 
Materials 114.400;  116.422;  116.423 

E-648-94a— Critical  Radiant  Flux  of 
Floor-Covering  Systems  Using  a 

Radiant  Heat  Energy  Source 114.400; 

116.423 


E-662-94a — Specific  Optical  Density 
of  Smoii.e  Generated  by  Solid 
Materials 114.400;  116.423 

Institute  of  Electrical  and  Electronics 
Engineers,  Inc.  (IEEE) 

IEEE  Service  Center,  445  Hoes  Lane, 
Piscataway,  NJ  08854 

Standard  45-1977 — Recommended 
Practice  for  Electrical  Installations 
on  Shipboard 120.340 

International  Maritime  Organization 
(IMO) 

International  Maritime  Organization,  4 
Albert  Embankment,  London  SEl  7SR 

Code  of  Practice  for  the  Evaluation. 
Testing  and  Acceptance  of 
Prototype  Novel  Life-Saving 
Appliances  and  Arrangements — 
Resolution  A. 520(1 3),  dated  17 
Novemberl983 114.540(c) 

Use  and  Fitting  of  Retro-Reflective 
Materials  on  Life-Saving 
Appliances,  Resolution  A.658(16), 
dated  20  November  1989 122.604 

Fire  Test  Procedures  For  Ignitability  of 
Bedding  Components,  Resolution 
A.688(17)  dated  06  November  1991 
116.405(1) 

Symbols  Related  to  Life-Saving 
Appliances  and  Arrangements, 
Resolution  A.760(18)  dated  17 
November  1993 122.604(g) 

National  Fire  Protection  Association 

(NFPA) 

1  Batterymarch  Park,  Quincy,  MA 
02269-9101 

NFPA  10-1994— Portable  Fire 

Extinguishers 115.810 

NFPA  13-1994— Installation  of 

Sprinkler  Systems 116.439 

NFPA  17-1994— Dry  Chemical 

Extinguishing  Systems 118.425 

NFPA  17A-1994— Wet  Chemical 

Extinguishing  Systems 118.425 

NFPA  70-1993— National  Electrical 

Code  (NEC) 

Section  250-95 120.370 

Section  310-13 120.340 

Section  310-15 120.340 

Article  430 120.320 

Article  445 120.320 

NFPA  9 2 B-1 991— Smoke  Management 

Systems  in  Malls,  Atria,  and  Large 

Areas 116.440 

NFPA  261-1994— Test  For 

Determining  Resistance  of  Mock- 
up  Upholstered  Furniture  Material 

Assemblies  to  Ignition  by 

Smoldering  Cigarettes  ....114.400;  116.423 
NFPA  302-1994— Pleasure  and 

Commercial  Motor  Craft,  Chapter  6 

121.200:121.240 

NFPA  306-1993— Control  of  Gas 

Hazards  on  Vessels 115.710 

NFPA  701-1989— Fire  Tests  For 

Flame-Resistant  Textiles  and  Films 

116.423 

NFPA  1963-1993— Fire  Hose 

Connections 118.320 


Underwriters  Laboratories  Inc.  (UL) 

12  Laboratory  Drive,  Research  Triangle 
Park,  NC  27709 

UL  19-1992 — Lined  Fire  Hose  and 

Hose  Assemblies 118.320 

UL  174-1989,  as  amended  through 

June  23, 1994 — Household  Electric 

Storage  Tank  Water  Heaters 119.320 

UL  486A-1992— Wire  Connectors  and 

Soldering  Lugs  For  Use  With 

Copper  Conductors 120.340 

UL  489-1995— Molded-Case  Circuit 

Breakers  and  Circuit  Breaker 

Enclosures 120.380 

UL  595-1991— Marine  Type  Electric 

Lighting  Fixtures 120.410 

UL  710-1990,  as  amended  through 

September  16,  1993 — Exhaust 

Hoods  For  Commercial  Cooking 

Equipment 118.425 

UL  723-1993,  as  amended  through 

April  20,  1994 — Surface  Burning 

Characteristics  of  Building 

Materials 114.400;  116.422;  116.423; 

116.425 
UL  1056-1989— Fire  Test  of 

Upholstered  Furniture 116.423 

UL  1058-1989.  as  amended  through 

April  19,  1994 — Halogenated 

Agent  Extinguishing  System  Units 

118.410 

UL  1102-1992 — Non  integral  Marine 

Fuel  Tanks 119.440 

UL  1104-1981,  as  amended  through 

May  4,  1988 — Marine  Navigation 

Lights 120.420 

UL  1110-1988,  as  amended  through 

May  16, 1994 — Marine 

Combustible  Gas  Indicators 119.480 

UL  1453-1988,  as  amended  through 

June  7,  1994 — Electric  Booster  and 

Commercial  Storage  Tank  Water 

Heaters 119.320 

UL  1570-1995— Fluorescent  Lighting 

Fixtures ...120.410 

UL  1571-1995 — Incandescent  Lighting 

Fixtures 120.410 

UL  1572-1995— High  Intensity 

Discharge  Lighting  Fixtures 120.410 

UL  1573-1995— Stage  and  Studio 

Lighting  Units 120.410 

UL  1574-1995— Track  Lighting 

Systems 120.410 

§  1 1 4.800    Approved  equ  ipnrtent  and 
material. 

(a)  Equipment  and  material  that  is 
required  by  this  subchapter  to  be 
approved  or  of  an  approved  type,  must 
have  been  manufactured  and  approved 
in  accordance  with  the  design  and 
testing  requirements  in  subchapter  Q 
(Equipment,  Construction,  and 
Materials:  Specifications  and  Approval) 
of  this  chapter  or  as  otherwise  specified 
by  the  Commandant. 

(b)  Notice  regarding  equipment 
approvals  is  published  in  the  Federal 
Register.  Coast  Guard  publication 
COMDTINST  M16714.3  (Series). 
"Equipment  Lists,  Items  Approved, 
Certificated  or  Accepted  under  Marine 
Inspection  and  Navigation  Laws,"  lists 
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approved  equipment  by  type  and 
manufacturer.  COMDTINST  M16714.3 
(Series)  may  be  obtained  from  the 
Superintendent  of  Documents,  Mail 
Stop:  SSOP.  Washington.  DC  20402- 
9328 

§  '  M  KK    0MB  control  numbers. 

(aj  Purpose.  This  section  lists  the 
control  numbers  assigned  to  information 
collection  and  recordkeeping 
requirements  in  this  subchapter  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et.  seq.].  The  Coast  Guard  intends  that 
this  section  comply  with  the. 
requirements  of  44  U.S.C.  3507(0, 
which  requires  that  agencies  display  a 
current  control  number  assigned  by  the 
Director  of  OMB  for  each  approved 
agency  information  collection 
requirement. 

(d)  Display. 


46  CFR  Sec- 

tion where 
KlentifieO  and 

Current  OMB  Control  No. 

described 

115.106(a) 

2115-0578 

115.202 

2115-0578 

115.204 

2115-0678 

115.302 

2115-0578 

115.306 

2115-0578 

115.310 

2115-0578 

115.500(a) 

2115-0578 

115.612 

2115-0578 

115.700 

2115-0578 

115.704 

2115-0678 

115.710 

2115-0678 

115.810(b) 

2115-0678 

115.920(c) 

2115-0578 

115.930 

2115-0578 

116.202 

2115-0678 

116.330 

2115-0678 

116.340 

2115-0578 

116.520 

2115-0578 

116.530 

2115-0678 

116.610(f) 

2115-0678 

120.220(d) 

2115-0678 

120.320(d) 

2115-0678 

and  (e) 

121.420 

2115-0678 

121.506 

2115-0678 

122.202 

2115-0003 

122.206 

2115-0003 

122.208 

2115-0678 

122.220 

2115-0678 

122.230 

2115-0678 

122.280 

2115-0678 

122.282 

2115-0578 

122.340(c) 

2115-0578 

122.402 

2115-0578 

122.420 

wiH  be  displayed  when  as- 

signed by  OMB 

122.502 

2115-0578 

122.503 

2115-0678 

122.504 

2115-0678 

122.506 

2115-0678 

122.510 

2115-0578 

122.514 

2115-0678 

122.515 

2115-0678 

122.516 

2115-0578 

46  CFR  Sec- 

tion where 
identified  and 

Current  OMB  Control  No. 

descritjed 

122.518 

2115-0678 

122.520 

will  be  displayed  wtien  as- 

signed by  OMB 

122.524 

will  be  displayed  when  as- 

signed by  OMB 

-  1'22.602 

2115-0578 

122.604 

2115-0678 

122.606 

2115-0678 

122.608 

2115-0578 

122.610 

2115-0578 

122.612 

2115-0578 

122.702 

2115-0678 

122.704(c) 

2115-0578 

122.728(c) 

will  be  displayed  wtten  as- 

signed by  OMB 

PART  115— INSPECTION  AND 
CEFTTIFICATION 

Subpart  A — Certificate  of  inspection 

Sec. 

115.100 

115.103 

115.105 

115.107 

115.110 

115.112 

115.113 

115.114 


When  required. 

Description. 

How  to  obtain  or  renew. 

Period  of  validity. 

Routes  f>ermitted. 

Total  pjersons  jjermittecl. 

Passengers  permitted. 

Alternative  requirements  for  a 
vessel  op>erating  as  other  than  a  small 
passenger  vessel. 
115.120    Certificate  of  Inspection 
amendment. 

Subpart  B — Special  Permits  and  Certificates 

115.202     Permit  to  proceed. 

115.204     Permit  to  carry  excursion  party. 

Subpart  C — Posting  of  certificates,  permits, 
and  stability  letters 

115.302    Certificates  and  (jermits. 
115.306     Stability  letter. 
115.310    Certification  expiration  date 
stickers. 

Subpart  D — Inspection  for  Certification 

115.400    General. 

115.402     Initial  inspection  for  certiHcation. 
115.404    Subsequent  inspections  for 
certification. 

Subpart  E — Reinspection 

115.500    When  required. 
115.502     Scope. 

Subpart  F — Hull  and  Tailstiaft  Examinations 

115.600    Drydock  and  internal  structural 

examination  intervals 
115.610    Scope  of  drydock  and  internal 

structural  examinations. 
115.612     Notice  and  plans  required. 
115.630     Tailshaft  examinations. 
115.670     Extension  of  examination  intervals. 

Subpart  G— Repairs  and  Alterations 

115.700    Permission  for  repairs  and 

alterations. 
115.702     Installation  tests  and  inspections. 
115.704     Breaking  of  safety  valve  seals. 
115.710    Inspection  and  testing  prior  to  hot 

work. 
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Subpart  H — Material  inspections 

115.800  Inspection  standards. 

115.801  Notice  of  insp>ection  deficiencies 
and  requirements. 

115.802  Hull. 
115.804  Machinery. 
115.806  Electrical. 
115.808  Lifesaving. 
115.810  Fire  protection. 

115.812  Pressure  vessels  and  boilers. 

115.814  Steering  systems. 

115.816  Miscellaneous  systems  and 

equipment. 

115.818  Sanitary  insftection. 

115.830  Unsafe  practices. 

115.840  Additional  tests  and  inspections. 

Subpart  I — international  Convention  for 
Safety  of  Life  at  Sea,  1974,  as  Amended 
(SOLAS) 

115.900    Applicability. 

115.910    Pas.senger  Ship  Safety  Certificate. 

115.920     Exemptions. 

115.930    Equivalents. 

Authority:  33  U.S.C.  1321(i);  46  U.S.C. 
2103.  3306;  49  U.S.C.  App.  1804:  E.O.  11735. 
38  FR  21243,  3  CFR.  1971-1975  Comp.,  p. 
743;  E.O.  12234.  45  FR  58801,  3  CFR.  1980 
Comp..  p.  277;  49  CFR  1.46. 

Subpart  A — Certificate  of  Inspection 

§115.100    When  required. 

(a)  A  vessel  to  which  this  subchapter 
applies  may  not  be  operated  without 
having  on  board  a  vaUd  U.S.  Coast 
Guard  Certificate  of  Inspection. 

(b)  Except  as  noted  in  §  115.114  of 
this  part,  each  vessel  inspected  and 
certificated  under  the  provisions  of  this 
subchapter  must,  when  any  passengers 
are  aboard  during  the  tenure  of  the 
certificate,  be  in  full  compliance  with 
the  terms  of  the  certificate. 

(c)  If  necessary  to  prevent  delay  of  the 
vessel,  a  temporary  Certificate  of 
Inspection  may  be  issued  pending  the 
issuance  and  delivery  of  the  regular 
Certificate  of  Inspection.  The  temporary 
certificate  must  be  carried  in  the  same 
manner  as  the  regular  certificate  and  is 
considered  the  same  as  the  regular 
Certificate  of  Inspection  which  it 
represents. 

(d)  A  vessel  on  a  foreign  voyage 
between  a  port  in  the  United  States  and 
a  port  in  a  foreign  country,  whose 
Certificate  of  Inspection  expires  during 
the  voyage,  may  lawfully  complete  the 
voyage  without  a  valid  Certificate  of 
Inspection  provided  the  voyage  is 
completed  within  30  days  of  expiration 
and  the  certificate  did  not  expire  within 
15  days  of  sailing  on  the  foreign  voyage 
from  a  U.S.  port. 

§115.103    Description. 

The  Certificate  of  Inspection  issued  to 
a  vessel  describes  the  vessel,  the  route(s) 
that  it  may  travel,  the  minimiun 
manning  requirements,  the  survival  and 
rescue  craft  carried,  the  minimum  fire 


extinguishing  equipment  and  lifejackets 
required  to  be  carried,  the  maximum 
number  of  passengers  and  total  persons 
that  may  be  carried  the  number  of 
passengers  the  vessel  may  carry  in 
overnight  accommodation  spaces,  the 
name  of  the  owner  and  managing 
operator,  any  equivalences  accepted  or 
authorized  by  the  Commandant  or  any 
Officer  in  Charge.  Marine  Inspection 
(OCMI)  in  accordance  ".'ith  «>  114  540  nr 
114.550  of  this  subchapter  and  such 
other  conditions  of  operations  as  may  be 
determined  by  the  cognizant  CXIMI 

§  n  5. 1 05     How  to  obtai  nor  renew. 

(a)  A  Certificate  of  Inspection  is 
obtained  or  renewed  by  making 
application  on  Form  CG  3752. 
"AppUcation  for  Inspection  of  I'  S 
Vessel."  to  the  Coast  Guard  OCMI  of  the 
marine  inspection  zone  in  which  the 
inspection  is  to  be  made.  Form  CG-3752 
may  be  obtained  at  any  US.  Coast 
Guard  Marine  Safety  Office  or  Marine 
Inspection  Office. 

(b)  The  application  for  initial 
inspection  of  a  vessel  being  newly 
constructed  or  converted  must  be 
submitted  prior  to  the  start  of  the 
construction  or  conversion. 

(c)  The  construction,  arrangement, 
and  equipment  of  each  vessel  must  be 
acceptable  to  the  cognizant  OCMI  as  a 
prerequisite  of  the  issuance  of  the  initia 
Certificate  of  Inspection.  Acceptance  is 
based  on  the  information,  specifications 
drawings  and  calculations  available  to 
the  OCMI.  and  on  the  successful 
completion  of  an  initial  inspection  for 
certification. 

(d)  A  Certificate  of  Inspection  is 
renewed  by  the  issuance  of  a  new 
Certificate  of  Inspection. 

(e)  The  condition  of  the  vessel  and  its 
equipment  must  be  acceptable  to  the 
cognizant  OCMI  as  a  prerequisite  to  the 
Certificate  of  Inspection  renewal 
Acceptance  is  based  on  the  condition  oi 
the  vessel  as  found  at  the  periodic 
inspection  for  certification. 

§115.107    Period  of  validity 

la)  A  Certificate  of  Inspection  is 
issued  for  a  period  of  three  years. 

(b)  A  Certificate  of  Inspection  may  be 
suspended  and  withdrawn  or  revoked 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

§115.110     Routes  permitted. 

(a)  The  area  of  operation  for  each 
vessel  and  any  necessar\'  operational 
limits  are  determined  bv  the  cognizant 
OCMI,  and  recorded  on  the  vessel's 
Certificate  of  Inspection.  Each  area  of 
operation,  referred  to  as  a  route,  is 
described  on  the  Certificate  of 
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Inspection  under  the  major  headings 
"Oceans,"  "Coastwise,"  "Limited 
Coastwise  ■  "Great  Lakes,"  "Lakes, 
Bavs,  and  Sounds,"  or  "Rivers,"  as 
applicable.  Further  limitations  imposed 
or  extensions  granted  are  described  by 
reference  to  bodies  of  waters, 
geographical  points,  distance  from 
geographical  points,  distances  from 
land,  depths  of  channel,  seasonal 
IiTTntatinns  and  similar  factors. 

(b)  Operation  of  a  vessel  on  a  route  of 
lesser  severity  than  those  specifically 
described  or  designated  on  the 
Certificate  of  Inspection  is  permitted 
unless  expressh  prohibited  on  the 
certificate  of  Inspection.  The  general 
order  of  severity  of  routes  is:  oceans, 
coastwise,  limited  coastwise.  Great 
Lakes,  lakes,  bays,  and  sounds,  and 
rivers  The  cognizant  OCMI  may 
prohibit  a  vessel  from  operating  on  a 
route  of  lesser  severity  than  the  primary 
route  a  vessel  is  authorized  to  operate 
on  if  local  conditions  necessitate  such  a 
restriction. 

(c)  Non-self-propelled  vessels  are 
prohibited  from  operating  on  an  oceans. 
coastwise,  limited  coastwise,  or  Great 
Lakes  route  unless  the  Commandant 
approves  such  a  route. 

(d)  When  designating  a  permitted 
route  or  imposing  any  operational  limits 
on  a  vessel,  the  OCMI  may  consider: 

(1)  Requirements  of  this  subchapter 
for  which  compliance  is  based  on  the 
route  of  the  vessel; 

(2)  The  performance  capabilities  of 
the  vessel  based  on  design,  scantlings, 
stability,  subdivision,  propulsion, 
speed,  operating  modes, 
maneuverability,  other  characteristics; 
and 

(3)  The  suitabiUty  of  the  vessel  for 
night-time  operations  and  use  in  all 
weather  conditions. 

§115.112    Total  persons  permitted. 

The  cognizaru  OCMI  determines  the 
total  number  of  persons  permitted  to  be 
carried  on  a  vessel.  In  determining  the 
total  number  of  persons  permitted  to  be 
carried,  the  OCMI  may  consider  stability 
restrictions  and  subdivision 
requirements  of  the  vessel,  the  vessel's 
route,  general  arrangement,  means  of 
escape,  lifesaving  equipment,  the 
minimum  manning  requirements,  and 
the  maximum  number  of  passengers 
permitted  in  accordance  with  §  115.113 
of  this  part- 

§115.113     Passengers  pemiitted. 

jaj  The  ma-ximum  nuir.Der  of 
passengers  permitted  must  be  not  more 
than  that  allowed  by  the  requirements  of 
this  section,  except  as  authorized  by  the 
OCMI  under  paragraph  (d)  of  this 
section. 


(b)  The  maximum  number  of 
passengers  permitted  on  any  vessel  may 
be  the  greatest  number  permitted  by  the 
length  of  rail  criterion,  deck  area 
criterion,  or  fixed  seating  criterion 
described  in  this  paragraph  or  a 
combination  of  these  criteria  as  allowed 
by  paragraph  (c)  of  this  section. 

(1)  Length  of  rail  criterion.  One 
passenger  may  be  permitted  for  each 
760  millimeters  (30  inches)  of  rail  space 
available  to  the  passengers  at  the 
periphery  of  each  deck.  The  following 
rail  space  may  not  be  used  in 
determining  the  maximum  nxmiber  of 
passengers  permitted: 

(i)  Rail  space  in  congested  areas 
uinsafe  for  passengers,  such  as  near 
anchor  handUng  equipment  or  line 
handUng  gear,  in  the  way  of  sail  booms, 
running  rigging,  or  paddle  wheels,  or 
along  pulpits; 
(ii)  Rail  space  on  stairways;  and 
(iii)  Rail  space  where  persons 
standing  in  the  space  would  block  the 
line  of  vision  of  the  Ucensed  individual 
operating  the  vessel. 

(2)  DecJt  area  criterion.  One  passenger 
may  be  permitted  for  each  0.9  square 
meters  (10  square  feet)  of  deck  area 
available  for  the  passengers'  use.  in 
computing  such  deck  area,  the  areas 
occupied  by  the  following  must  be 
excluded: 

(i)  Areas  for  which  the  number  of 
persons  permitted  is  determined  using 
the  fixed  seating  criteria; 

(ii)  Obstructions,  including  stairway 
and  elevator  enclosures,  elevated  stages 
bars,  and  cashier  stands,  but  not 
including  slot  machines,  tables,  or  other 
room  furnishings; 

(iii)  Toilets  and  washrooms; 

(iv)  Spaces  occupied  by  and  necessar> 
for  handling  lifesaving  equipment, 
anchor  handling  equipment  or  line 
handling  gear,  or  in  the  way  of  sail 
booms  or  running  rigging; 

(v)  Spaces  below  deck  that  are 
unsuitable  for  passengers  or  that  would 
not  normally  be  used  by  passengers; 

(vi)  Interior  passageways  less  than  840 
millimeters  (34  inches)  wide  and 
passageways  on  open  deck,  less  than 
710  milhmeters  (28  inches)  wide; 

(vii)  Bow  pulpits,  swimming 
platforms  and  areas  that  do  not  have  a 
sohd  deck,  such  as  netting  on  multi-hull 
vessels; 

(viii)  Deck  areas  in  way  of  paddle 
wheels;  and 

(ix)  Aisle  area  provided  in  accordance 
with  §  116.820(d)  of  this  chapter. 

(3)  Fixed  seating  criterion.  One 
passenger  may  be  permitted  for  each 
455  millimeter  (18  inches)  of  width  of 
fixed  seating  provided  by  §  116.820  of 
this  chapter.  Each  sleeping  berth  in 
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overnight  accommodation  spaces  shall 
be  counted  as  only  one  seat. 

(c)  Different  passenger  capacity 
criteria  may  be  used  on  each  deck  of  a 
vessel  and  added  together  to  determine 
the  total  passenger  capacity  of  that 
vessel.  Where  seats  are  provided  on  part 
of  a  deck  and  not  on  another,  the 
number  of  passengers  permitted  on  a 
vessel  may  be  the  sum  of  the  number 
permitted  by  the  seating  criterion  for  the 
space  having  seats  and  the  nimiber 
permitted  by  the  deck  area  criterion  for 
the  space  having  no  seats.  The  length  of 
rail  criterion  may  not  be  combined  with 
either  the  deck  area  criterion  or  the 
fixed  seating  criterion  when 
determining  the  maximum  number  of 
passengers  permitted  on  an  individual 
deck. 

(d)  For  a  vessel  operating  on  short 
runs  on  protected  waters  such  as  a  ferry, 
the  cognizant  OCMI  may  give  special 
consideration  to  increases  in  passenger 
allowances. 

§11')  ■'1 4     Alternative '9<]wrern<»nt« for* 
vessel  operating  as  otfier  :nar.  j  siwN 
passenger  v»ss«* 

laj  W  nen  aumonzed  by  the  cognizant 
OCMJ  by  an  endorsement  of  the  vessel's 
Certificate  of  Inspection,  a  small 
passenger  vessel  carrying  six  or  less 
passengers,  or  operating  as  a 
commercial  fishing  vessel  or  other 
iminsf>ected  vessel,  or  carrying  less  than 
twelve  passengers  and  operating  as  a 
recreational  vessel,  need  not  meet 
requirements  of: 

(1 )  Subparts  C.  D,  and  E.  of  Part  117 
of  this  chapter  if  the  vessel  is  in 
satisfactory  compliance  with  the 
lifesaving  equipment  regulations  for  an 
uninspected  vessel  or  recreational 
vessel  in  similar  service; 

(2)  Subpart  C  of  Part  116  of  this 
chapter  and  subchapter  S  of  this  chapter 
if  the  vessel  is  in  satisfactory 
comphance  with  applicable  regulations 
for  an  uninspected  vessel  or  recreational 
vessel  in  a  similar  service  or  if  the 
owner  of  the  vessel  otherwise 
establishes  to  the  satisfaction  of  the 
cognizant  OCMI  that  the  vessel  is 
seaworthy  for  the  intended  service;  and 

(3)  Sections  121.404.  121.408,  and 
121.410  of  this  subchapter  providing  the 
vessel  is  in  satisfactory  compliance  with 
any  navigational  equipment 
requirements  for  an  uninspected  or 
recreational  vessel  in  a  similar  service. 

fb)  A  vessel  operating  under  the 
alternative  regulations  of  paragraph  (a) 
of  this  section  must: 

(1)  Not  alter  the  arrangement  of  the 
vessel  nor  remove  any  equipment 
required  by  the  certificate  for  the 
intended  operation,  without  the  consent 
of  the  congnizant  OCMI; 


(2)  Comply  with  minimum  manning 
specified  on  the  Certificate  of 
Inspection,  which  may  include  reduced 
manning  depending  on  the  number  of 
passengers  and  operation  of  the  vessel; 

(3)  When  carrying  from  one  to  six 
passengers  except  for  a  vessel  being 
operated  as  a  recreational  vessel,  make 
the  announcement  required  by 

§  122.506(a)  of  this  subchapter  before 
getting  underway;  and 

(4)  If  a  vessel  of  more  than  15  gross 
tons,  not  carry  freight  for  hire. 

(c)  The  endorsement  issued  under 
paragraph  (a)  of  this  section  must 
indicate  the  route,  maximum  number  of 
passengers,  and  the  manning  required  to 
operate  under  the  provisions  of  this 
section. 

f  115.120    Carttftcate  of  Inspection 
amendment 

la)  An  amended  Certificate  of 
Inspection  may  be  issued  at  any  time  by 
any  OCMI.  The  amended  Certificate  of 
Inspection  replaces  the  original,  but  the 
expiration  date  remains  the  same  as  that 
of  the  original.  An  amended  Certificate 
of  Inspection  may  be  issued  to  authorize 
and  record  a  change  in  the  dimensions, 
gross  tonnage,  owner,  managing 
operator,  manning,  persons  permitted, 
route  permitted,  conditions  of 
operations,  or  equipment  of  a  vessel, 
from  that  specified  in  the  ciurent 
Certificate  of  Insp)ection. 

(b)  A  request  for  an  amended 
Certificate  of  Inspection  must  be  made 
to  the  cognizant  OCMI  by  the  owner  or 
managing  operator  of  the  vessel  at  any 
time  there  is  a  change  in  the  character 
of  a  vessel  or  in  its  route,  equipment, 
ownership,  operation,  or  other  similar 
factors  specified  in  its  current 
Certificate  of  Inspection. 

(c)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  an 
amended  Certificate  of  Inspection. 

Subpart  B — Special  Permits  and 
Certificates 

S  115.202    Permit  to  proceed. 

(a)  When  a  vessel  is  not  in  compliance 
with  its  Certificate  of  Inspection  or  fails 
to  comply  with  a  regulation  of  this 
subchapter,  the  cognizant  OCMI  may 
permit  the  vessel  to  proceed  to  another 
port  for  repair  if,  in  the  judgment  of  the 
OCMI,  the  trip  can  be  completed  safely, 
even  if  the  Certificate  of  Inspection  of 
the  vessel  has  expired  or  is  about  to 
expire. 

(b)  Form  CG-948.  "Permit  to  Proceed 
to  another  Port  for  Repairs,"  may  be 
issued  by  the  cognizant  OCMI  to  the 
owner,  managing  operator,  or  the  master 
of  the  vessel  stating  the  conditions 
under  which  the  vessel  may  proceed  to 


another  port.  The  permit  may  be  issued 
only  upon  the  written  application  of  the 
owner,  managing  operator,  or  master, 
and  after  the  vessel's  Certificate  of 
Inspection  is  turned  over  to  the  OCMI. 
(c)  A  vessel  may  not  carry  passengers 
when  operating  in  accordance  with  a 
permit  to  proceed,  unless  the  cognizant 
OCMI  determines  that  it  is  safe  to  do  so. 

5 115.204     Permit  to  carry  excursion  party. 

(a)  The  cogmzant  OCMI  may  permit  a 
vessel  to  engage  in  a  temporary 
excursion  operation  with  a  greater 
number  of  persons  or  on  a  more 
extended  route,  or  both,  than  permitted 
by  its  Certificate  of  Insp>ection  when,  in 
the  opinion  of  the  OCMI,  the  operation 
can  be  undertaken  safiely. 

(b)  Upon  the  written  application  of 
the  owner  or  managing  operator  of  the 
vessel,  the  cognizant  OCMI  may  issue  a 
Form  CG-949,  "Permit  to  Carry 
Excursion  Party."  to  indicate  his  or  her 
permission  to  carry  an  excursion  party. 
The  OCMI  will  indicate  on  the  permit 
the  conditions  under  which  it  is  issued, 
the  number  of  persons  the  vessel  may 
carry,  the  crew  required,  any  additional 
lifesaving  or  safety  equipment  required, 
the  route  for  whidi  the  permit  is 
granted,  and  the  dates  on  which  the 
permit  is  valid. 

(c)  The  number  of  passengers 
normally  permitted  on  an  excursion 
vessel  is  governed  by  §  115.113  of  this 
part. 

(d)  The  OCMI  will  not  normally  waive 
apphcable  minimum  safety  standards 
when  issuing  an  excursion  permit.  In 
particular,  a  vessel  that  is  being  issued 
an  excursion  permit  will  normally  be 
required  to  meet  the  minimum  stability, 
survival  craft,  life  jacket,  fire  safety,  and 
manning  standards  applicable  to  a 
vessel  in  the  service  for  which  the 
excursion  permit  is  requested 

(E)  The  permit  acts  as  a  temporary, 
limited  duration  supplement  to  the 
vessel's  Certificate  of  Inspection  and 
must  be  carried  with  the  Certificate  of 
Inspection.  A  vessel  operating  under  a 
permit  to  carry  an  excursion  party  must 
be  in  full  compliance  with  the  terms  of 
its  Certificate  of  Inspection  as 
supplemented  by  the  permit. 

(f)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  a 
permit  to  carry  an  excursion  party. 

Subpart  C — Posting  o^  Certificates. 
Permits,  ana  Stabiiiry  werters 

f  1 15.302    Certificates  and  permits. 

The  Certificate  of  Inspection  and  any 
SOLAS  Certificates  must  be  posted 
under  glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
in  a  conspicuous  place  on  the  vessel 


where  observation  by  passengers  is 
liicely.  If  posting  is  impracticable,  such 
as  on  open  boats,  thp  certificates  must 
be  kept  on  board  in  a  weathertight 
container  readily  available  for  use  by 
Ae  crew  and  for  display  to  passengers 
and  others  on  request. 

§  1 1 5.306    Stability  letter. 

When,  in  accordance  with  §  170.120 
in  subchapter  S  of  this  chapter,  a  vessel 
must  be  provided  with  a  stability  letter, 
the  stability  letter  must  be  posted  under 
glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible. 
at  the  operating  station  of  the  vessel.  If 
posting  is  impracticable,  the  stability 
letter  must  be  kept  on  board  in  a 
weathertight  container  readily  available 
for  use  by  the  crew  and  for  display  to 
passengers  and  others  on  request. 

§  115  310    CertrflcatJon  expiration  date 
stickers. 

(a)  A  Certification  Expiration  Date 
Sticker  indicates  the  date  upon  whiuh 
the  vessel's  Certificate  of  Inspection 
expires  and  is  provided  by  the  cogn.zant 
OCMI  in  the  number  required,  upon 
issuance  or  renewal  of  the  Certificate  of 
Inspection. 

(b)  A  vessel  that  is  issued  a  Certificate 
of  Inspection  under  the  provisions  of 
this  subchapter  must  not  be  operated 
without  a  valid  Certification  Expiration 
Date  Sticker  affixed  :o  the  vessel  on  a 
place  that  is: 

(1)  A  glass  or  other  smooth  surface 
trom  which  the  sticker  may  be  removed 
without  damage  to  the  vessel: 

(2)  Readily  visible  to  each  passenger 
prior  to  boarding  the  vessel  and  to 
patrolling  Coast  Guard  law  enforcement 
personnel;  and 

(3)  Acceptable  to  the  Coast  Guard 
marine  inspector. 

(c)  The  Coast  Guard  marine  inspector 
■nay  require  the  placement  of  more  ihdL. 
one  sticker  in  urder  to  insure 
compliance  with  paragraph  '.b](2)  of -.hi? 
section. 

Subpart  D — inspection  for  CertWicatior 

§115.400     General. 

(a)  An  inspection  is  required  before 
the  issuance  of  a  Certificate  of 
Inspection.  Such  an  inspection  for 
certification  is  not  made  until  after 
receipt  of  the  application  for  inspection 
required  by  §115.105  of  this  part. 

(b)  Upon  receipt  of  a  written 
application  for  inspection,  the  cognizant 
OCMI  assigns  a  marine  inspector  to 
inspect  the  vessel  for  compliance  with 
this  subchapter  at  a  time  and  place 
mutually  agreed  upon  by  the  OCMI  and 
the  owner,  managing  operator,  or 
representative  thereof. 


(c)  The  owner,  managing  operator,  or 
a  representative  thereof  shall  be  present 
during  the  inspection. 

§  1 15.402    Initial  Inspection  fer 
certification. 

(a)  Before  construction  or  conversion 
of  a  vessel  intended  for  small  passenger 
vessel  service,  the  owner  of  the  vessel 

shall  submit  plans,  manuals,  and 
calculations  indicating  the  proposed 
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and 


operations  of  the  vessel,  to  the  Marine 
Safetv  Center  for  approval.  The  plans, 
manuals,  and  calculations  required  to  be 
submitted  and  the  disposition  of  these 
plans  are  set  forth  in  Part  116,  Subpart 
B  of  this  subchapter. 

lb)  The  initial  inspection  is  conducted 
to  determine  that  the  vessel  and  its 
equipment  comply  with  applicable 
regulations  and  that  the  vessel  was  built 
or  converted  in  accordance  with 
approved  plans,  manuals,  and 
calculations,  .additionally,  during  the 
inspection,  the  materials,  workmanship, 
and  condition  of  all  parts  of  the  vessel 
and  its  machinery  and  equipment  may 
be  checked  to  determine  if  the  vessel  is 
satisfactory  in  all  respects  for  the  service 
intended. 

(c)  The  owner  or  managing  operator  of 
a  vessel  shall  ensure  that  the  vessel 
complies  with  the  laws  and  regulations 
applicable  to  the  vessel  and  that  the 
vessel  is  otherwise  satisfactory  for  the 
intended  service.  The  initial  inspection 
may  include  an  inspection  of  the 
following  items: 

(1)  The  arrangement,  installation, 
materials,  and  scantlings  of  the  structurf 
including  the  hull  and  superstructure, 
vards,  masts,  spars,  rigging,  sails, 
piping,  main  and  auxiliary  machinery, 
pressure  vessels,  steering  apparatus, 
electrical  installations,  fire  resistant 
construction  materials,  Ufesaving 
appliances,  fire  detecting  and 
extJ  'guishing  equipment,  pollution 
nrevention  equipment,  and  ali  other 
equipment: 

(21  Arrangement  and  means  of 
emergency  egress; 

(3)  Sanitary  conditions  and  fire 
hazards:  and 

14)  Certificates  and  operating 
manuals,  including  certificates  issued 
by  the  Federal  Communications 
Commission. 

(d)  During  an  initial  inspection  for 
certification  the  owner  or  managing 
operator  shall  conduct  all  tests  and 
make  the  vessel  available  for  all 
applicable  inspections  discussed  in  this 
paragraph,  and  in  Subpart  H  of  this  part, 
as  applicable,  to  the  satisfaction  of  the 
cognizant  OCMI,  including  the 
following: 


(1)  The  installation  of  each  rescue 
boat,  liferaft,  inflatable  buoyant 
apparatus,  and  laimching  appliance  as 
listed  on  its  Certificate  of  Approval 
(Form  CGHQ-10030). 

(2)  The  operation  of  each  rescue  boat 
and  survival  craft  laimching  appliance 
required  by  Part  1 1 7  of  this  subchapter. 

(3)  Machinery,  fuel  tanks,  and 
pressure  vessels  required  by  Part  1 19  of 
this  subchapter. 

{4;  A  stability  test  when  required  by 
§  170.175  in  subchapter  S  of  this 
chapter. 

(5)  Watertight  bulkheads  as  required 
by  Subchapter  S  of  this  chapter. 

(6)  Firefighting  systems  as  required  by 
Part  118  of  this  subchapter. 

(7)  The  operation  of  all  smoke  and  fire 
detecting  systems,  fire  alarms  and 
sensors,  and  fire  confining  apphances 
(such  as  fire  screen  doors  and  fire 
dampers). 

§  1 15.404    Subsequent  inspections  for 
certification. 

An  inspection  for  renewal  ot  a 
Certificate  of  Inspection  normally 
includes  inspection  and  testing  of  the 
structure,  machinery,  equipment,  and 
on  a  sailing  vessel,  rigging  and  sails. 
The  owmer  or  managing  operator  shall 
conduct  all  tests  as  required  by  the 
marine  inspector,  and  make  the  vessel 
available  for  all  specific  inspections  and 
drills  required  by  Subpart  H  of  this  part 
In  addition,  the  OCMI  may  require  the 
vessel  to  get  imderway  as  part  of  the 
inspection  for  certification.  The 
inspection  is  conducted  to  determine  If 
the  vessel  is  in  satisfactory  condition,  fit 
tor  the  service  intended,  and  compUes 
with  the  applicable  regulations  in  this 
subchapter. 

Subpart  E — Relnspection 

§  1 1 5.500    When  requ  ired. 

(a)  The  owner  or  managing  of>erator 
shall  make  a  vessel  available  for 
reinspections  within  60  days  of  each 
anniversary  of  the  date  of  issuance  of 
the  Certificate  of  Laspection  during  each 
triennial  inspection  period.  The  owner 
or  managing  operator  shall  contact  the 
cognizant  OCMI  to  arrange  for  a 
relnspection  to  be  conducted  at  a  time 
and  place  acceptable  to  the  OCMI. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a 
reinspection  may  be  made  at  such  other 
times  as  may  be  required  by  the 
cognizant  OCMI. 

{115.502    Scop*. 

In  general,  the  scope  of  the 
reinspection  is  the  same  as  the 
inspection  for  certification  but  in  less 
detail  unless  it  is  determined  that  a 
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major  change  has  occurred  since  the  last 
inspection  for  certification. 

Subpart  P— Huii  and  Tailsrvaft 
Examinations 

$115  900     DrYaocfc  anc   nfi»<-a.  st'jctur»l 
•xamination  tntarvais. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
drydock  examinations  and  internal 
structural  e3caminations  required  by  this 
section. 

(b)  A  vessel  making  an  international 
voyage  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  12 
months.  If  the  vessel  becomes  due  for  a 
drydock  examination  or  an  internal 
structural  examination  during  the 
voyage,  it  may  lawfully  complete  the 
voyage  prior  to  the  examination  if  it 
undergoes  the  required  examination 
upon  completion  of  the  voyage  to  the 
United  States  but  not  later  than  30  days 
after  the  examination  is  due.  If  the 
vessel  is  due  for  an  examination  within 
IS  days  of  sailing  on  an  international 
voyage  from  a  United  States  port,  it 
must  undergo  the  required  examination 
before  sailing. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  vessel  not  making 
an  international  voyage  must  undergo  a 
drydock  examination  and  an  internal 
structural  examination  as  follows: 

(1)  A  vessel  that  is  e]cposed  to  salt 
water  more  than  three  months  in  any  12 
month  period  since  the  last  examination 
must  undergo  a  drydock  examination 
and  an  internal  structural  examination 
at  least  once  every  two  years;  and 

(2)  A  vessel  that  is  exposed  to  salt 
water  not  more  than  thx«e  months  in 
any  12  month  period  since  the  last 
examination  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  five 
years. 

(d)  Whenever  damage  or  deterioration 
to  hull  plating  or  structural  members 
that  may  affect  the  seaworthiness  of  a 
vessel  is  discovered  or  suspected,  the 
cognizant  OCMI  may  conduct  an 
internal  structural  examination  in  any 
affected  space,  including  fuel  tanks,  and 
may  require  the  vessel  to  be  drydocked 
or  taken  out  of  service  to  assess  the 
extent  of  the  damage,  and  to  effect 
jjermanent  repairs.  The  OCMI  may  also 
decrease  the  drydock  examination 
intervals  to  monitor  the  vessel's 
structural  condition. 

;  115.610    Scop*  of  drydodt  and  ln«»mal 
stnjctural  examinations. 

(a)  A  drydock  examination  conducted 
in  comphance  with  §  115.600  of  this 
part  must  be  conducted  while  the  vessel 


is  hauled  out  of  die  water  or  placed  in 
a  drydock  or  slipway.  During  the 
examination  all  accessible  parts  of  the 
vessel's  underwater  body  and  all 
through  hull  fittings,  including  the  hull 
plating,  appendages,  propellers,  shafts, 
bearings,  rudders,  sea  chests,  sea  valves, 
and  sea  strainers  shall  be  made  available 
for  examination.  Sea  chests,  sea  valves, 
and  sea  strainers  must  be  opened  for 
examination. 

(bj  Ad  internal  structural  examintttiuu 
conducted  in  compliance  with  §  115.600 
of  this  part  may  be  conducted  while  the 
vessel  is  afloat  or  out  of  the  water  and 
consists  of  a  complete  examination  of 
the  vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast, 
cargo,  and  fuel  oil  tanks.  Where  the 
internal  framing  or  plating  of  the  vessel 
is  concealed,  sections  of  the  Uning. 
ceiling  or  insulation  may  be  removed  or 
the  parts  otherwise  probed  or  exposed 
so  that  the  inspector  may  be  satisfied  as 
to  the  condition  of  the  hull  structure. 
Fuel  oil  tanks  need  not  be  cleaned  out 
and  internally  examined  if  the  marine 
inspector  is  able  to  determine  by 
external  examination  that  the  general 
condition  of  the  tanks  is  satisfactory. 

{115.612    Nottoe  and  plans  r»quir«d. 

(a)  The  owner  or  managing  operator 
shall  notify  the  cognizant  OCMI  as  far 
in  advance  as  possible  whenever  a 
vessel  is  to  be  hauled  out  or  placed  in 
a  drydock  or  slipway  in  compliance 
with  §  115.600  of  this  part  or  to  undergo 
repairs  or  alterations  affecting  the  safety 
of  the  vessel,  together  with  the  nature  of 
any  repairs  or  alterations  contemplated. 
Hull  repairs  or  alterations  that  affect  the 
safety  of  the  vessel  include  but  are  not 
limited  to  the  replacement,  repair,  or 
refastening  of  planking,  plating,  or 
structural  members,  including  the  repair 
of  cracks  in  the  hull. 

(b)  Whenever  a  vessel  is  hauled  out  or 
placed  in  a  drydock  or  sUpway  in  excess 
of  the  requirements  of  this  subpart  for 
the  purpose  of  maintenance,  soch  as 
changing  a  propeller,  painting,  or 
cleaning  the  hull,  no  rep>ort  need  be 
made  to  the  cognizant  OCMI. 

(c)  The  owner  or  managing  operator  of 
each  vessel  that  holds  a  Load  Line 
Certificate  shall  make  plans  showing  the 
vessel's  scantlings  available  to  the  Coast 
Guard  marine  inspector  whenever  the 
vessel  undergoes  a  drydock  examination 
or  internal  structural  examination  or 
whenever  repairs  or  alterations  affecting 
the  safety  or  seaworthiness  of  the  vessel 
are  made  to  the  vessel's  hull. 

1115.630    Tailshart  examinattons. 

(a)  The  marine  insjjector  may  require 
any  part  or  all  of  the  propeller  shafting 


to  oe  drawn  for  examination  of  the 
shafting  and  stem  bearing  of  a  vessel 
whenever  the  condition  of  the  shafting 
and  bearings  are  in  question. 

(b)  The  marine  inspector  may  conduct 
a  visual  examination  and  may  require 
nondestructive  testing  of  the  propeller 
shafting  whenever  the  condition  of 
shafting  is  in  question. 

1 115.670     Extension  o<  enamination 
Intsfvds 

The  intervals  between  drydock 
examinations  and  internal  structural 
examinations  specified  in  §  115.600  of 
this  part  may  be  extended  by  the 
cognizant  OCMI  or  Commandant. 

Subpart  G — Repairs  and  Alterations 

f  115.700     Permisston  for  repairs  and 
alterations. 

idj  Repairs  or  alterations  to  the  hull, 
machinery,  or  equipment  that  affect  the 
safety  of  the  vessel  must  not  be  made 
without  the  approval  of  the  cognizant 
OCMI,  except  during  an  emergency. 
When  repairs  are  made  during  an 
emergency,  the  owner,  managing 
operator,  or  master  shall  notify  the 
OCMI  as  soon  as  practicable  after  such 
repairs  or  alterations  are  made.  Repairs 
or  alterations  that  affect  the  safety  of  the 
vessel  include,  but  are  not  limited  to, 
the:  replacement,  repair,  or  refastening 
of  deck  or  hull  planking,  plating,  and 
structural  members;  repair  of  plate  or 
frame  cracks;  damage  repair  or 
replacement,  other  than  replacement  in 
kind,  of  electrical  wiring,  fuel  lines, 
tanks,  boilers  and  other  pressure 
vessels,  and  steering,  propulsion  and 
power  supply  systems;  alterations 
affecting  stability;  and  repair  or 
alteration  of  livesaving,  fire  detecting,  or 
fire  extinguishing  equipment. 

(b)  The  owner  or  managing  operator 
shall  submit  drawings,  sketches,  or 
written  sp>ecifications  describing  the 
details  of  any  proposed  alterations  to 
the  cognizant  OCMI.  Proposed 
alterations  must  be  approved  by  the 
OCMI  before  work  is  started. 

(c)  Drawings  are  not  required  to  be 
submitted  for  repairs  or  replacements  in 
kind. 

(d)  The  OCMI  may  require  an 
inspection  and  testing  whenever  a 
repair  or  alteration  is  undertaken. 

§115  702    installation  tests  and 

Inspecnon^. 

Whenever  a  laimching  appliance, 
survival  craft,  rescue  boat,  fixed  gas  fire 
extinguishing  system,  machinery,  fuel 
tank,  or  pressure  vessel  is  installed 
aboard  a  vessel  after  completion  of  the 
initial  inspection  for  certification  of  the 
vessel,  as  replacement  equipment  or  as 
a  new  installation,  the  owner  or 
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managing  operator  shall  conduct  the 
tests  and  make  the  vessel  ready  for  the 
inspections  required  by  §  115.402(d)  of 
this  part  to  the  satisfaction  of  the 
cognizant  OCMI. 

§  115.704     Breaking  ot  safety  valve  seals. 

The  owner,  managing  operator,  or 
master  shall  notify  die  cognizant  OCMI 
as  soon  as  practicable  after  the  seal  on 
a  boiler  safety  valve  on  a  vessel  is 
broken 

§  115.710     Inspection  and  testing  prior  to 
hot  work. 

(a)  An  inspection  for  flammable  or 
combustible  gases  must  be  conducted  by 
a  certified  marine  chemist  or  other 
person  authorized  by  the  cognizant 
OCMI  in  accordance  with  the  provisions 
of  National  Fire  Protection  Association 
(NFPA)  306,  "Control  of  Gas  Hazards  on 
Vessels,"  before  alterations,  repairs,  or 
other  operations  involving  riveting, 
welding,  burning,  or  other  fire 
producing  actions  may  be  made  aboard 
a  vessel: 

(1)  Within  or  on  the  boundaries  of 
fuel  tanks;  or 

(2)  To  pipelines,  heating  coils,  pumps, 
fittings,  or  other  appurtenances 
connected  to  fuel  tanks. 

(b)  An  inspection  required  by 
paragraph  (a)  of  this  section  must  be 
conducted  as  required  by  this 
paragraph. 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions, 
the  inspection  must  be  conducted  by  a 
marine  chemist  certificated  by  the 
NFPA.  However,  if  the  services  of  a 
certified  marine  chemist  are  not 
reasonably  available,  the  cognizant 
OCMI,  upon  the  recommendation  of  the 
vessel  owner  or  managing  operator,  may 
authorize  another  person  to  inspect  the 
vessel.  If  the  inspection  indicates  that 
the  operations  can  be  undertaken  safely, 
a  certificate  setting  forth  this  fact  in 
writing  must  be  issued  by  the  certified 
marine  chemist  or  the  authorized  person 
before  the  work  is  started.  The 
certificate  must  include  any 
requirements  necessary  to  reasonably 
maintain  safe  conditions  in  the  spaces 
certified  throughout  the  operation, 
including  any  precautions  necessary  to 
eliminate  or  minimize  hazards  that  may 
be  present  from  protective  coatings  or 
residues  from  cargoes. 

(2)  When  not  in  a  port  or  place  in  the 
United  States  or  its  territories  and 
possessions,  and  when  a  marine  chemist 
or  person  authorized  by  the  cognizant 
OCMI  is  not  reasonably  available,  tlie 
master  shall  conduct  the  inspection  and 
enter  the  results  of  the  inspection  in  the 
vessel's  logbook. 


(c)  The  owTier,  managing  operator,  or 
master  shall  obtain  a  copy  of  certificates 
issued  by  the  certified  marine  chemist 
or  the  other  person  authorized  by  the 
cognizant  OCMI,  and  shall  ensure  that 
all  conditions  on  the  certificates  are 
observed  and  that  the  vessel  is 
maintained  in  a  safe  condition.  The 
owTier.  managing  operator,  or  master 
shall  maintain  a  safe  condition  on  the 
vessel  by  requiring  full  observance,  by 
persons  under  his  or  her  control,  of  all 
requirements  listed  in  the  certificate. 

Subpart  H — Material  Inspections 

§115.800    Inspection  standards. 

(a)  A  vessel  is  inspected  for 
compliance  with  the  standards  required 
by  this  subchapter.  Machinery, 
equipment,  materials,  and  arrangements 
not  covered  by  standards  in  this 
subchapter  may  be  inspected  in 
accordance  with  standards  acceptable  to 
the  cognizant  OCMI  as  good  marine 
practice. 

fb)  In  the  application  of  inspection 
standards  due  consideration  must  be 
given  to  the  hazards  involved  in  the 
operation  permitted  by  a  vessel's 
Certificate  of  Inspection.  Thus,  the 
standards  may  vary  in  accordance  with 
the  vessel's  area  of  operation  or  any 
other  operational  restrictions  or 
limitations. 

(c)  The  published  standards  of 
classification  societies  and  other 
recognized  safety  associations  may  be 
used  as  guides  in  the  inspection  of 
vessels  when  such  standards  do  not 
conflict  with  the  requirements  of  this 
subchapter. 

§  1 15.801     Notice  of  inspection  deficiencies 
and  requirements. 

(a)  If  during  the  inspection  of  a  vessel, 
the  vessel  or  its  equipment  is  found  not 
to  conform  to  the  requirements  of  law  or 
the  regulations  in  this  subchapter,  the 
marine  inspector  will  point  out 
deficiencies  observed  and  discuss  all 
requirements  with  the  owner,  managing 
operator,  or  a  representative  thereof. 
Normally,  the  marine  inspector  will  list 
all  such  requirements  that  have  not  been 
completed  and  present  the  list  to  the 
ov^mer,  managing  operator,  or  a 
representative  thereof.  However,  when  a 
deficiency  presents  a  serious  safety 
hazard  to  the  vessel  or  it's  passengers  or 
crew,  and  exists  through  negligence  or 
willful  noncomphance,  the  marine 
inspector  may  issue  a  Report  of 
Violation  (ROV)  to  the  ovraer,  managing 
operator,  or  a  representative  thereof. 

(b)  In  any  case  where  further 
clarification  of  or  reconsideration  of  any 
requirement  placed  against  the  vessel  is 
desired,  the  owner,  managing  operator, 


or  a  representative  thereof,  may  discuss 
the  matter  with  the  cognizant  OCMI. 

§115.802    Hull. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owmer  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of  the  hull 
structure  and  its  appurtenances, 
including  the  following: 

(1)  Inspection  of  all  accessible  parts  of 
the  exterior  and  interior  of  the  hull,  the 
watertight  bulkheads,  and  weather 
decks; 

(2)  Inspection  and  operation  of  all 
watertight  closures  in  the  hull,  decks, 
and  buUdieads  including  through  hull 
fittings  and  sea  valves; 

(3)  Inspection  of  the  condition  of  the 
superstructure,  masts,  and  similar 
arrangements  constructed  on  the  hull, 
and  on  a  saihng  vessel  all  spars, 
standing  rigging,  ruiming  rigging, 
blocks,  fittings,  and  sails; 

(4)  Inspection  of  all  raiUngs  and 
bulwarks  and  their  attachment  to  the 
hull  structure; 

(5)  Inspection  to  ensiu^  that  guards  or 
rails  are  provided  in  dangerous  places; 

(6)  Inspection  and  operation  of  all 
weathertight  closures  above  the  weather 
deck  and  the  provisions  for  drainage  of 
sea  water  from  the  exposed  decks;  and 

(7)  Inspection  of  all  interior  spaces  to 
ensure  that  they  are  adequately 
ventilated  and  drained,  and  that  means 
of  escape  are  adequate  emd  properly 
maintained. 

(b)  The  vessel  must  be  afloat  for  at 
least  a  portion  of  the  inspection  as 
required  by  the  marine  inspector. 

(c)  When  required  by  the  marine 
inspector,  a  portion  of  the  inspection 
must  be  conducted  while  the  vessel  is 
underway  so  that  the  working  of  the 
hull  can  be  observed. 

§115.804    Machinery. 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of 
machinery,  fuel,  and  piping  systems, 
including  the  following: 

(a)  Operation  of  the  main  propulsion 
machinery  both  ahead  and  astern; 

(b)  Operational  test  and  inspection  of 
engine  control  mechanisms  including 
primary  and  alternate  means  of  starting 
machinery; 

(c)  Inspection  of  all  machinery 
essential  to  the  routine  operation  of  the 
vessel  including  generators  and  cooling 
systems; 

(d)  External  inspection  of  fuel  tanks 
and  inspection  of  tank  vents,  piping, 
and  pipe  fittings; 
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(e)  inspection  of  all  fuel  systems; 

(f)  Operational  test  of  all  valves  in  fuel 
lines  by  operating  locally  and  at  remote 
operating  positions; 

(g)  Operational  test  of  all  overboard 
discharge  and  intake  valves  and 
watertight  bulkhead  pipe  penetration 
valves; 

(h)  Operational  test  of  the  means 
provided  for  pumping  bilges;  and 

(i)  Test  of  machinery  alarms  including 
bilge  high  level  alarms. 

§115.806    Electrical. 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspection  of  electrical 
equipment  and  systems,  including  the 
following: 

(a)  Inspection  of  all  cable  as  far  as 
practicable  without  undue  disturbance 
of  the  cable  or  electrical  apparatus: 

(b)  Test  of  circuit  breakers  by  manual 
operation; 

(c)  Inspection  of  fuses  including 
ensuring  the  ratings  of  fuses  are  suitable 
for  the  service  intended; 

(d)  Inspection  of  rotating  electrical 
machinery  essential  to  the  routine 
operation  of  the  vessel; 

(e)  Inspection  of  all  generators, 
motors,  lighting  fixtures  and  circuit 
interrupting  devices  located  in  spaces  or 
areas  that  may  contain  flammable 
vapors; 

(f)  Inspection  of  batteries  for 
condition  and  security  of  stowage; 

(g)  Operational  test  of  electrical 
apparatus,  which  operates  as  part  of  or 
in  conjunction  with  a  fire  detection  or 
alarm  system  installed  on  board  the 
vessel,  by  simulating,  as  closely  as 
practicable,  the  actual  operation  in  case 
oi  fire;  and 

(h)  Operational  test  of  all  emergency 
electrical  systems. 

§115.S08    Llfesavlng. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspection  of  lifesaving 
equipment  and  systems,  including  the 
following: 

(1)  Tests  of  each  rescue  boat  and  each 
rescue  boat  launching  appliance  and 
survival  craft  launching  appliance  in 
accordance  with  §  71  25-15  in 
subchapter  H  (Passenger  Vessels)  of  this 
chapter; 

(2)  Inspection  of  each  lifejacket,  work 
vest,  and  marine  buoyant  device: 

(3)  If  used,  inspection  of  the  passenger 
safety  orientation  cards  or  pamphlets 
allowed  by  §  122.506(b)  of  this 
subchapter; 


(4)  Inspection  of  each  inflatable 
liferaft  and  inflatable  lifejacket  to 
determine  that  it  has  been  serviced  as 
required  by  §  122.730  of  this  subchapter; 
and 

(5)  Inspection  of  each  hydrostatic 
release  unit  to  determine  that  it  is  in 
compliance  with  the  servicing  and 
usage  requirements  of  §  122.740  of  this 
subchapter. 

(b)  Each  item  of  lifesaving  equipment 
determined  by  the  marine  inspector  to 
not  be  in  serviceable  condition  must  be 
repaired  or  replaced. 

(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  date  on  it  must  be 
replaced  if  the  expiration  date  has 
passed. 

(d)  The  owner  or  managing  operator 
shall  destroy,  in  the  presence  of  the 
marine  inspector,  each  lifejacket,  other 
personal  flotation  device,  and  other 
lifesaving  device  found  to  be  defective 
and  incapable  of  repair. 

(e)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  vessel  must  be  equipped  with  an 
adult  size  lifejacket  for  each  person 
authorized.  The  vessel  must  also  be 
equipped  with  child  size  lifejackets 
equal  to  at  least: 

(1)10  percent  of  the  maximum 
number  of  passengers  permitted  to  be 
carried  unless  children  are  prohibited 
from  being  carried  aboard  the  vessel;  or 

(2)  5  percent  of  the  maximum  number 
of  passengers  permitted  to  be  carried  if 
all  extended  size  lifejackets  are 
provided. 

(f)  Life  jackets,  work  vests,  and  marine 
buoyant  devices  may  be  marked  with 
the  date  and  marine  inspection  zone  to 
indicate  that  they  have  been  inspected 
and  found  to  be  in  serviceable  condition 
by  a  marine  inspector. 

(g)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  an  abandon 
ship  or  man  overboard  drill  be  held 
under  simulated  emergency  conditions 
specified  by  the  inspector. 

§  1 1 5.81 0    Fire  protection. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification,  the  owner  or 
managing  operator  shall  be  prepared  to 
conduct  tests  and  have  the  vessel  ready 
for  inspection  of  its  fire  protection 
equipment,  including  the  following: 

( 1 )  Inspection  of  each  hand  portable 
fire  extinguisher,  semiportable  fire 
extinguisher,  and  fixed  gas  fire 
extinguishing  system  to  check  for 
excessive  corrosion  and  general 
condition; 

(2)  Inspection  of  piping,  controls,  and 
valves,  and  the  inspection  and  testing  of 
alarms  and  ventilation  shutdowns,  for 
each  fixed  gas  fire  extinguishing  system 


and  detecting  system  to  determine  that 
the  system  is  in  operating  condition; 

(3)  Operation  of  the  fire  main  system 
and  checking  of  the  pressure  at  the  most 
remote  and  highest  outlets; 

(4)  Testing  of  each  firehose  to  a  test 
pressure  equivalent  to  its  maximum 
service  pressure; 

(5)  Checking  of  each  cylinder 
containing  compressed  gas  to  ensure  it 
has  been  tested  and  marked  in 
accordance  with  §  147.60  in  subchapter 
N  of  this  chapter; 

(6)  Testing  or  renewal  of  flexible 
connections  and  discharge  hoses  on 
semiportable  extinguishers  and  fixed 
gas  extinguishing  systems  in  accordance 
with  §  147.65  in  subchapter  N  of  this 
chapter;  and 

(7)  Inspection  and  testing  of  smoke 
and  fire  detecting  systems  (including 
sensors  and  alarms)  and  fire  confining 
appliances  (such  as  fire  screen  doors 
and  fire  dampers). 

(b)  The  owner,  managing  operator,  or 
a  qualified  servicing  facility  as 
applicable  shall  conduct  the  following 
inspections  and  tests: 

(1)  For  portable  fire  extinguishers,  the 
inspections,  maintenance  procedures 
and  hydrostatic  pressure  tests  required 
by  Chapter  4  of  NFPA  10,  "Portable  Fire 
Extinguishers,"  with  the  frequency 
specified  by  NFPA  10.  In  addition, 
carbon  dioxide  and  halon  portable  fire 
extinguishers  must  be  refilled  when  the 
net  content  weight  loss  exceeds  that 
specified  for  fixed  systems  by  Table 
115.810(b).  The  owner  or  managing 
operator  shall  provide  satisfactory 
evidence  of  the  required  servicing  to  the 
marine  inspector.  If  any  of  the 
equipment  or  records  have  not  been 
properly  maintained,  a  qualified 
servicing  facility  may  be  required  to 
perform  the  required  inspections, 
maintenance  procedures,  and 
hydrostatic  pressure  tests.  A  tag  issued 
by  a  qualified  servicing  organization, 
and  attached  to  each  extinguisher,  may 
be  accepted  as  evidence  that  the 
necessary  maintenance  procedures  have 
been  conducted. 

(2)  For  semiportable  and  fixed  gas  fire 
extinguishing  systems,  the  inspections 
and  tests  required  by  Table  115.810(b), 
in  addition  to  the  tests  required  by 

§§  147.60  and  147.65  in  subchapter  N  of 
this  chapter.  The  owner  or  managing 
operator  shall  provide  satisfactory 
evidence  of  the  required  servicing  to  the 
marine  inspector.  If  any  of  the 
equipment  or  records  have  not  been 
properly  maintained,  a  qualified 
servicing  facility  may  be  required  to 
perform  the  required  inspections, 
maintenance  procedures,  and 
hydrostatic  pressure  tests. 


Table  iiS.SiOib;  —Semiportable  and  Fixed  Fire  Extinguishing  Systems 


Type  system 


Cartx>n  dioxide 


Dry  Chemical  (cartrrdge  op- 
erated). 

Dry  chemical  (stored  pres- 
sure). 
Foam  (stored  pressure) 


Clean  Agents  (Haion  re- 
placements). 


Test 


Weigh  cylinders  Recharge  if  weight  loss  exceeds  10%  of  wei^  ot  charge.  Test  time  delays,  alarms,  arxJ  ventila- 
tion shutdowns  wrth  cartx>n  dioxide,  nitrogen,  or  ottier  nonflammable  gas  as  stated  m  the  system  manutactur- 
er's  instructJOT'  manual.  Inspecton  hoses  ana  nozzles  to  t>e  sure  they  are  clean. 

Weigh  cylinders  Recharge  if  weight  loss  exceeds  5%  o(  weight  of  ctarge.  If  ttie  system  has  a  pressure  gauge, 
also  recharge  'f  pressure  loss  (ad)ustea  ;oi  teniperature)  exceeds  10%.  Test  time  deiays,  alarms,  and  ventila- 
tion shutdowns  with  cart)on  dioxide,  nitrogen  or  otner  oonfia'^nTable  gas  as  stated  in  the  system  marxrfactur- 
er's  instruction  manual.  Inspect  hoses  and  nozzles  tc  t)e  sure  ihey  are  ciean. 

corxjrtion.  Inspect  hose  and  nozzle  to  see  t  they  are  deaf    'nsert  charged  cartridge.  Ensure  dry  chemical  is 

free  f(owJr>g  inot  caked)  and  extinguisher  contains  tjli  charge. 
See  that  pxessure  gauge  is  in  operating  range   'f  not.  or  'f  ttie  seal  is  txoken.  weigh  or  otherwise  determine  that 

extinguisher  is  fully  charged  with  dry  cnemcai  Recharge  if  pressure  is  low  or  if  dry  chemical  is  needed. 
See  that  pressure  gauge,  if  so  equipped,  is  in  the  operating  'ange  if  not,  or  if  ttie  seal  is  broken,  weight  or  ottier- 

wise  determine  that  extinguisher  is  fully  charged  with  foam.  Recharge  if  pressure  is  low  or  if  foam  is  needed. 

Replace  premixed  agent  every  3  years. 
(To  be  developed). 


(c)  The  owrner,  managing  operator  or 
master  shall  destroy,  in  the  presence  of 
the  marine  inspector,  each  fire  hose 
found  to  be  defective  and  inr  apahle  if 
repair. 

(d)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  a  fire  drill  be 
held  under  simulated  emergency 
conditions  to  be  specified  by  the 
inspector. 

§  1 1 5.81 2    Pressure  vessels  and  boilers 

(a)  Periodic  inspection  and  testing 
requirements  for  pressure  vessels  are 
contained  in  §  61.10  m  subchapter  F  of 
this  chapter. 

(b)  Periodic  inspection  and  testing 
requirements  for  boilers  are  contained 
in  §  61.05  in  subchapter  F  of  this 
chapter 

§  1 1 5.81 4    Steering  systems. 

At  each  initial  and  subsequent 
inspection  for  certification  the  owner  or 
managing  operator  shall  be  prepared  fc 
test  the  steering  systems  of  the  vessel 
and  make  them  available  for  inspection 
to  the  extent  necessary  :o  determine  *ha* 
they  are  in  suitable  condition  and  fit  for 
the  service  intended  Servo-type  power 
systems,  such  as  orbitrol  systems,  must 
b<B  tested  and  capable  of  smooth 
operation  by  a  single  person  in  the 
manual  mode,  with  hydraulic  pumps 
secured. 

§  1 1 5.81 6    Miscellaneous  systems  and 
equlpn>ent 

At  each  initial  and  subsequent 
inspection  for  certification  the  owner  or 
managing  operator  shall  be  prepared  to 
test  and  make  available  for  inspection 
all  Items  in  the  ship  s  outfit,  such  as 
ground  tackle,  navigation  lights  and 
equipment,  markings,  and  placards, 
which  are  required  to  be  earned  by  the 
regulations  in  this  subchapter,  as 


necessary  to  determine  that  they  are  fit 
for  the  service  intended. 

§115.818    Sanitary  Inspection. 

.\t  each  inspection  for  certification 
and  at  every  other  vessel  inspection, 
quarters,  toilet  and  washing  spaces, 
galleys,  serving  pantries,  lockers,  and 
similar  spaces  may  be  examined  to 
determine  that  Lhey  are  serviceable  and 
in  a  sanitary  condition. 

§  1 1 5.830    Unsafe  practices. 

I  a)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  all 
observed  unsafe  practices,  fire  hazards 
and  other  hazardous  situations  must  be 
corrected  and  an  required  guards  and 
protective  devices  must  be  in 
satisfactory  condition. 

fb;  -M  each  inspection  for  certification 
and  at  every  other  vessel  inspection  the 
bilges  and  other  spaces  may  be 
examined  to  see  that  there  is  no 
excessive  accumulation  of  oil,  trash, 
debris,  or  other  matter  that  might  create 
a  fire  hazard,  clog  bilge  pumping 
systems,  or  block  emergency  escapes. 

§  1 15.840    Additional  tests  and  inspections. 

The  cognizant  OC.Mi  may  .-equ.rt  xal 
a  vessel  and  its  equipment  undergo  any 
additional  test  or  inspection  deemed 
reasonable  and  necessary  to  determine 
that  the  vessel  and  its  equipment  are 
suitable  for  the  service  in  which  they 
are  to  be  employed. 

Subpart  I— international  Convention 
for  Safety  of  Life  at  Sea,  1974.  as 
Amended  (SOLAS) 

§115.900    Applicability. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  mechanically  propelled 
vessel  of  the  United  States,  which 
carries  more  than  12  passengers  on  an 
international  voyage  must  be  in 


compliance  with  the  apphcable 
requirements  of  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974.  ds  Amended  (SOLAS).  lO  wtuch 
die  United  States  Government  is 
oirrently  a  party. 

'  (b;  SOLAS  does  not  apply  to  a  vessel 
solely  navigating  the  Great  Lakes  and 
the  St.  Lawrence  River  as  far  east  as  a 
straight  line  drawn  from  Cap  des  Hosiers 
to  West  Point,  4\nticosti  Island  and,  on 
the  north  side  of  Anticosti  Island,  the 
63rd  Meridian. 

§^15.910     Passenger  Ship  Safety 
Certificate. 

laj  A  vessel  that  carries  more  than  12 
passengers  on  an  international  voyage 
must  have  a  valid  SOLAS  Passenger 
Ship  Safety  Certificate.  The 
Commandant  issues  the  original  SOLAS 
Passenger  Ship  Safety  Certificate  after 
receiving  notification  from  the 
cognizant  OCMI  that  the  vessel 
complies  with  the  applicable  SOLAS 
regulations.  Subsequent  SOLAS 
Passenger  Ship  Safety  Certificates  are 
issued  by  the  cognizant  OCMI  unless 
any  changes  to  the  vessel  or  its 
operations  have  occurred  that  changes 
the  information  on  the  certificate,  in 
which  case  the  Commandant  will 
reissue  the  certificate. 

(b)  The  route  specified  on  the 
Certificate  of  Inspection  and  the  SOLAS 
Passenger  Ship  Safety  Certificate  must 
agree. 

(c)  A  SOLAS  Passenger  Ship  Safety 
Certificate  is  issued  for  a  period  of  not 
more  than  12  months. 

fd)  The  SOLAS  Passenger  Ship  Safety 
Certificate  may  be  writhdrawn,  revoked, 
or  suspended  at  any  time  when  the 
vessel  is  not  in  compliance  with 
applicable  SOLAS  requirements. 
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§115.920     E>enptionaw 

taj  in  accoraance  with  Chapter  I 
(General  Provisions)  Regulation  4,  of 
SOLAS,  the  Commandant  may  exempt  a 
vessel,  which  is  not  normally  engaged 
on  an  international  voyage  but  that  in 
exceptional  circumstances  is  required  to 
undertake  a  single  international  voyage, 
from  any  of  the  requirements  of  SOLAS 
provided  that  the  vessel  complies  with 
safety  requirements  that  are  adequate  in 
the  Commandant's  opinion  for  the 
voyage  that  is  to  be  undertaken. 

(d)  In  accordance  with  Chapter  II-l 
(Construction — Subdivision  and 
Stability.  Machinery  and  Electrical 
Installations)  Regulation  1.  Chapter  II-2 
(Construction — Fire  Protection,  Fire 
Detection  and  Fire  Extinction) 
Regulation  1.  and  Chapter  III  (Life 
Saving  Appliances  and  Arrangements) 
Regulation  2  of  SOLAS,  the 
Commandant  may  exempt  a  vessel  that 
does  not  proceed  more  than  20  miles 
from  the  nearest  land  from  any  of  the 
specific  requirements  of  Chapters  II— 1, 
II-2.  and  m  of  SOLAS  if  the 
Commandant  determines  that  the 
sheltered  nature  and  conditions  of  the 
voyage  are  such  as  to  render  the 
application  of  such  requirements 
unreasonable  or  unnecessary. 

(c)  The  Commandant  may  exempt  a 
vessel  from  requirements  of  the 
regulations  of  SOLAS  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section  upon  a  written  request  from  the 
owner  or  managing  operator  submitted 
to  the  Commandant  via  the  cognizant 
OCMI. 

(d)  When  the  Commandant  grants  an 
exemption  to  a  vessel  in  accordance 
with  this  section,  the  Commandant  will 
issue  the  original  SOLAS  Exemption 
Certificate  describing  the  exemption. 
Subsequent  SOLAS  Exemption 
Certificates  are  issued  by  the  cognizant 
OCMI  unless  any  changes  to  the  vessel 
or  its  operations  have  occurred  that 
changes  the  information  on  the  SOLAS 
Exemption  or  Passenger  Ship  Safety 
Certificates,  in  which  case  the 
Commandant  shall  reissue  the 
certificate.  A  SOLAS  Exemption 
Certificate  is  not  vahd  for  longer  than 
the  period  of  the  SOLAS  Passenger  Ship 
Safety  Certificate  to  which  it  refers. 

§  '  15.930     Equivalents. 

In  accordance  with  Chapter  I  (General 
Provisions)  Regulation  5,  of  SOLAS,  the 
Commandant  may  accept  an  equivalent 
to  a  particular  fitting,  material, 
appliance,  apparatus,  or  any  particular 
provision  required  by  the  SOLAS 
regulations  if  satisfied  that  such 
equivalent  is  as  least  as  effective  as  that 
required  by  the  regulations.  An  owner 
or  managing  operator  of  a  vessel  may 


submit  a  request  for  the  acceptance  of 
an  equivalent  following  the  procedures 
in  §  114.540  of  this  subchapter.  The 
Commandant  will  indicate  the 
acceptance  of  em  equivalent  on  the 
vessel's  SOLAS  Passenger  Ship  Safety 
Certificate. 

PART  116— CONSTRUCTION  AND 
ARRANGEMENT 

Subpart  A — Q«neral  Provisions 

116.100    General  requirements. 

116.105    Applicability  to  existing  vessels. 

Subpart  B — Plans 

116.202     Plans  and  information  required. 
116.210    Plans  for  sister  vessels. 

Subpart  C— Hull  Structure 

116.300    Structural  design. 

116.330     Sailing  vessels. 

116.340    Alternate  design  considerations. 

Subpart  D — Firs  Protection 

116.400     Application. 

116.405    General  arrangement  and  outfitting. 

116.415     Fire  control  boundaries. 

116.422  Ceilings,  linings,  trim,  interior 
finish  and  decorations. 

116.423  Furniture  and  furnishings. 
116.425     Deck  coverings. 

1 16.427     Fire  load  of  accommodation  and 

service  spaces. 
1 16.430    Insulation  other  than  for  structural 

fire  protection. 
116.433    Windows  and  air  ports  in  fire 

control  boundaries. 
116.435     Doors. 

116.438  Stairtowers.  stairways,  ladders,  and 
elevators. 

116.439  Balconies. 

116.440  Atriums. 

Subpart  E — Escape  and  Embaiiution 
Station  Requirements 

116.500  Means  of  esca[>e. 

116.510  Embarkation  stations. 

116.520  Emergency  evacuation  plan, 

116.530  Fire  control  plan 

Subpart  F— Ventilation 

1 16.600     Ventilation  of  enclosed  and 

partially  enclosed  sptaces. 
116.610    Ventilation  ducts. 
116.620    Ventilation  of  machinery  and  fuel 

tank  sp>aces. 

Sut)partG — Crew  Spaces 

116.700     General  requirements. 

116.710    Overnight  accommodations. 

116.730    Crew  accommodations  on  vessels 
of  more  than  19.8  meters  (65  feet)  in 
length  with  overnight  accommodations 
for  more  than  49  passengers. 

Subpart  H — Passenger  Accommodations 

116.800    General  requirements. 
116.810    Overnight  accommodaUons. 
116.820    Seating 

Subpart  I — Rails  and  Guards 

116.900     Deck  rails. 

116.920     Storm  rails. 

116.940    Guards  in  vehicle  spaces. 


116.960    Guards  for  exposed  hazards. 
116.970     Protection  agair^'  '^"'  "iping. 

Sut>part  J — Window  Construction  and 
Visibility 

116.1010    Safety  glazing  materials. 

116.1020    Strength. 

116.1030    Operating  station  visibility  . 

Subpart  K— Drainage  and  Watertight 
Integr^r,  o?  Weather  Oecus 

116.1110    Drainage  of  flush  deck  vessels. 
116.1120    Drainage  of  cockpit  vessels,  well 

deck  vessels,  and  open  boats. 
116.1160    Watertight  integrity. 

Subpart  L — Ballast  Systems 
116.1200     Ballast. 

Authority:  46  U.S.C.  2103,  3306:  E.G. 
12234.  45  FR  58801.  3  CFR.  1980  Comp.,  p. 
277:  49  CFR  1.46. 

Subpart  A — Generai  ^'revisions 

Sllft.100    General  requirements. 

(a)  The  construction  and  arrangement 
of  a  vessel  must  allow  the  safe  operation 
of  the  vessel  in  accordance  with  the 
terms  of  its  Certificate  of  Inspection 
giving  consideration  to  provisions  for  a 
seaworthy  hull,  protection  against  fire, 
means  of  escape  in  case  of  a  sudden 
unexpected  casualty,  guards  and  rails  in 
hazardous  places,  ventilation  of 
enclosed  spaces,  and  necessary  facilities 
for  passeftgers  and  crew. 

(b)  Vessels  to  which  this  subchapter 
applies  must  meet  the  applicable 
provisions  in  Subchapter  S  (Subdivision 
and  Stability)  of  this  chapter,  except 
that  the  requirements  in  Subpart  K  of 
this  part  may  be  met  in  Ueu  of  the 
requirements  of  §§171.124  through 
171.155  in  subchapter  S  of  this  chapter. 

§116.115     Add  caOility  to  existing  wessels. 

(a)  Except  as  otherwise  required  by 
paragraph  (b)  of  this  section,  an  existing 
vessel  must  comply  with  the 
construction  and  arrangement 
regulations  that  were  applicable  to  the 
vessel  on  March  10,  1996,  or,  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

fb)  Alterations  or  modifications  made 
to  the  structure  or  arrangements  of  an 
existing  vessel  regulated  by  this  part, 
that  are  a  major  conversion,  on  or  after 
March  11,  1996.  must  comply  with  the 
regulations  of  this  part.  Repairs  or 
maintenance  conducted  on  an  existing 
vessel,  resulting  in  no  significant 
changes  to  the  original  structure  or 
arrangement  of  the  vessel,  must  comply 
with  the  regulations  applicable  to  the 
vessel  on  March  10.  1996,  or,  as  an 
alternative,  with  the  regulations  in  this 
part.  However,  when  outfit  items  such 
as  furnishings  and  mattresses  are 
renewed,  they  must  comply  with  the 
regulations  in  this  part. 


Sut>part  B — Plans 

§  1 14.202     Plans  and  information  required. 

(a)  Except  as  prov  ided  in  ^  1 16.210  of 
this  part,  the  owner  of  a  vessel 
requesting  initial  inspection  for 
certification  shall,  prior  to  the  start  of 
construction,  submit  for  approval  to  the 
Commanding  Officer.  US  Coast  Guard 
Marine  Safety  Center  (Marine  Safety 
Center).  400  Seventh  Street,  SW  , 
Washingluu.  EXZ  20590—0001.  Uuec 
copies  of  the  followang  plans: 

(1)  Outboard  profile; 

(2)  Inboard  profile;  and 
(3j  Arrangement  of  decks. 

(b)  In  addition,  the  owner  shall,  prior 
to  receiving  a  Certificate  of  Inspection. 
submit  for  approval  to  the  Marine  Safety 
Center,  three  copies  of  the  following 
plans,  manuals,  analyses,  and 
calculations  that  are  applicable  to  the 
vessel  as  determined  by  the 
Commanding  Officer.  Marine  Safety 
Center: 

(1)  Midship  section; 

(2)  Structural  fire  protection  details; 

(3)  Fire  load  calculations  of 
accommodations  and  service  spaces,  if 
required  in  §116.427  of  this  part: 

(4)  Emergency  evacuation  plan 
required  in  §116.520.  of  this  part  vnih 
drawings  showing  embarkation  stations, 
areas  of  refuge,  and  escape  routes; 

(5)  Machinery  installation,  including 
but  not  limited  to: 

(i)  Propulsion  and  propulsion  control. 
including  shaft  details; 

(u)  Steering  and  steering  control, 
including  rudder  details; 

(iii)  Ventilation  diagrams;  and 

(iv)  Engine  exhaust  diagram; 

(6)  Electrical  installation  including, 
but  not  limited  to: 

(i)  Elementary  one-line  diagram  of  the 
power  system; 

(u)  Cable  lists; 

(iii)  Bills  of  materials; 

(iv)  Type  and  size  of  generators  and 
prime  movers; 

(v)  Type  and  size  of  generator  cables. 
bus-tie  cables,  feeders,  and  branch 
circuit  cables; 

(vi)  Power,  lighting,  and  interior 
communication  panelboards  with 
number  of  circuits  and  rating  of  energ\ 
consuming  devices; 

(vii)  Type  and  capacity  of  storage 
batteries; 

(viii)  Rating  of  circuit  breakers  and 
switches,  interrupting  capacity  of  circuit 
breakers,  and  rating  and  setting  of 
overcurrent  devices; 

(ix)  Electrical  plant  load  analysis,  and 

(x)  For  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers,  an  overcurrent  protective 
device  coordination  analysis  if  the 


information  required  by  paragraph 
(a)(8){i)  through  (aH8)(ixj  of  this  section 
is  not  considered  adequate  by  the 
cognizant  OCMI  to  review  the  electrical 
system  of  the  vessel; 

(7)  Lifesaving  equipment  locations 
and  installation, 

(8)  Fire  protection  equipment 
installation  including,  but  not  limited 
to: 

(i)  Fire  main  system  plans  and 

(ii)  Fixed  gas  fire  extinguishing 
system  plans  and  calculations; 

(iii)  Fire  detecting  system  and  smoke 
detecting  system  plans; 

(iv)  Sprinkler  system  diagram  and 
calculations;  and 

(v)  Portable  fire  extinguisher  types, 
sizes  and  locations; 

(9)  Fuel  tanks; 

(10)  Piping  systems  including:  bilge, 
ballast,  hydraulic,  sanitary,  compressed 
air,  combustible  and  flammable  liquids, 
vents,  soundings,  and  overflows; 

(11)  Hull  penetrations  and  shell 
connections; 

(12)  Marine  sanitation  device  model 
number,  approval  number,  connecting 
wiring  and  piping: 

(13)  Lines  and  offsets,  ctirves  of  form, 
cross  cur\'es  of  stability,  and  tank 
capacities  including  size  and  location 
on  vessel;  and 

(14)  On  sailing  vessels; 

(i)  Masts,  including  integration  into 
the  ship's  structure;  and 

(ii)  Rigging  plan  showing  sail  areas 
and  centers  of  effort  as  well  as  the 
arrangement,  dimensions,  and 
connections  of  the  standing  rigging. 

(c)  For  a  vessel,  the  construction  of 
which  was  begim  prior  to  approval  of 
the  plans  and  information  required  by 
paragraphs  (a)  and  (b)  of  this  section, 
the  cognizant  OCMI  may  require  any 
additional  plans  and  information, 
manufacturers'  Certifications  of 
construction,  testing  including 
reasonable  destructive  lesting,  and 
inspections,  which  the  OCMI 
determines  are  necessary  to  verify  that 
the  vessel  complies  with  the 
requirements  of  this  subchapter. 

§  1 16.210    Plans  tor  sister  vessels. 

(a)  Plans  are  not  required  for  a  vessel 
that  is  a  sister  vessel,  provided: 

(1 )  Approved  plans  for  the  original 
vessel  are  on  file  at  the  Marine  Safety 
Center  or  m  the  files  of  the  cognizant 
OCMI 

(2)  The  owner  of  the  plans  authorizes 
their  use  for  the  new  construction  of  the 
sister  vessel; 

(3)  The  regulations  used  for  the 
original  plan  approval  have  not  changed 
since  the  onginal  approval;  and 

(4)  There  are  no  major  modifications 
to  anv  of  the  systems  to  be  used.     ' 


(b)  If  approved  plans  for  original 
vessel  are  not  on  file  at  the  Marine 
Safety  Center  (MSC)  or  with  the 
cognizant  OCMI,  the  vessel  owner  shall 
submit  plans  as  described  in  §  116.202 
of  this  part. 

Subpart  C — HuH  Structur© 

§116.300    Structural  dasign. 

Except  as  otherwise  allowed  by  this 
suboart.  a  vessel  must  comolv  with  the 
structural  design  requirements  of  one  of 
the  standards  listed  below  for  the  hull 
material  of  the  vessel. 

(a)  Steel  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's  Register  of  Shipping  (Lloyd's); 
or 

(2)  Rules  for  Building  and  Classing 
Steel  Vessels  Under  61  Meters  (200 
Feet)  in  Length,  American  Biu-eau  of 
Shipping  (ABS); 

(b)  Aluminum  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's;  or 

(i)  For  a  vessel  of  more  than  30.5 
meters  (100  feet)  in  length — Rules  for 
Building  and  Classing  Aluminum 
Vessels,  ABS;  or 

(ii)  For  a  vessel  of  not  more  than  30.5 
meters  flOO  feet)  in  length — Rules  for 
Building  and  Classing  Steel  Vessels 
Under  61  Meters  (200  Feet)  in  Length, 
ABS,  with  the  appropriate  conversions 
from  the  ,\BS  Rules  for  Building  and 
Classing  Aluminum  Vessels; 

(c)  Steel  hull  vessels  operating  m 
protected  waters — Rules  for  Building 
and  Classing  Steei  Vesseis  lor  Service 
on  Rivers  and  Intracoastal  Waterways, 
ABS. 

§  1 1 6.300    Sailing  vessels. 

The  design,  materials,  and 
construction  of  masts,  posts,  yards, 
booms,  bowsprits,  and  standing  rigging 
on  a  sailing  vessel  must  be  suitable  for 
the  intended  service.  The  hull  structure 
must  be  adequately  reinforced  to  ensure 
sufficient  strength  and  resistance  to 
plate  buckling.  The  cognizant  OCMI 
may  require  the  owner  to  submit 
detailed  calculations  on  the  strength  of 
the  mast,  post,  yards,  booms,  bowsprits, 
and  standing  rigging. 

§  116.34C     Alternate  design  considerations. 

The  Commanding  Officer,  Marine 
Safety  Center,  may  approve  the 
structure  of  a  vessel  of  novel  design, 
imusual  form,  or  special  materials, 
which  does  not  meet  the  requirements 
of  §  1 16.300,  if  it  is  shown  by  systematic 
analysis  based  on  engineering  principles 
that  the  vessel  structure  provides 
adequate  safety  and  strength.  An  owner 
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seeking  approval  of  an  alternate  design 
shall  submit  detailed  plans,  material 
component  specifications,  and  design 
criteria,  including  the  expected 
operating  environment,  resulting  loads 
on  the  vessel,  and  design  limitations  for 
such  a  vessel,  to  the  Marine  Safety 
Center. 

Supfcar'  C-    F  ••«>  P'    taction 

%  '  '6  *0C      ApoMcatioo. 

la;  inis  suopan  applies  to: 

(1)  Vessels  carrying  mere  than  150 
passengers:  or 

(2)  Vessels  with  overnight 
accommodations  for  more  than  49 
passengers  but  not  more  than  1 50 
passengers. 

(b)  A  vessel  with  overnight 
accommodations  for  more  than  150 
passengers  must  comply  with  §  72.05  in 
subchapter  H  of  this  chapter. 

Oyttttting 

(a)  Fire  hazards  to  be  minimized.  The 
general  construction  of  the  vessel  must 
be  such  as  to  minimize  fire  hazards 
insofar  as  it  is  reasonable  and 
practicable. 

(b)  Combustible  materials  to  be 
limited.  Limited  amounts  of 
combustible  materials  such  as  wiring 
insulation,  pipe  hanger  linings, 
nonmetallic  (plastic)  pipe,  and  cable  ties 
are  permitted  in  concealed  spaces 
except  as  otherwise  prohibited  by  this 
subpart. 

(c)  Combustibles  insulated  from 
heated  surfaces.  Internal  combustion 
engine  exhausts,  boiler  and  galley 
uptakes,  and  similar  sources  of  ignition 
must  be  kept  clear  of  and  suitably 
insulated  from  combustible  material. 

(d)  Separation  of  machinery  and  fuel 
tank  spaces  from  accommodation 
spaces.  Machinery  and  fuel  tank  spaces 
must  be  separated  from  accommodation 
spaces  by  boundaries  that  prevent  the 
passage  of  vapors. 

(e)  Paint  and  flammable  liquid 
lockers.  Paint  and  flammable  Uquid 
lockers  must  be  constructed  of  steel  or 
equivalent  material,  or  wholly  Uned 
with  steel  or  equivalent  material. 

(f)  Nonmetallic  piping  in  concealed 
spaces.  The  use  of  short  nms  of 
noiunetallic  (plastic)  pipe  within  q 
concealed  space  in  a  control  space, 
accommodation  space,  or  service  space 
is  permitted  in  nonvital  service  only, 
provided  it  is  not  used  to  carry 
flammable  liquids  (including  liquors  of 
80  proof  or  higher)  and: 

(1)  Has  flame  spread  rating  of  not 
more  than  20  and  a  smoke  developed 
rating  of  not  more  than  50  when  filled 
with  water  and  tested  in  accordance 


with  American  Society  for  Testing  and 
Materials  (ASTM)  E-84  "Test  for 
Surface  Burning  Characteristics  of 
Building  Materials."  or  Underwriters 
Laboratories  (UL)  723  "Test  for  Surface 
Burning  Characteristics  of  Building 
Materials."  by  an  independent 
laboratory;  or 

(2)  Has  a  flame  spread  rating  of  not 
more  than  20  and  a  smoke  developed 
rating  of  not  more  than  130  when  empty 
and  tested  in  accurdaiice  with  ASTM  E- 
84  or  UL  723  by  an  independent 
laboratory. 

(g)  Vapor  barriers.  Vapor  barriers 
must  be  provided  where  insulation  of 
any  type  is  used  in  spaces  where 
flammable  and  combustible  liquids  or 
vapors  are  present,  such  as  machinery 
spaces  and  paint  lockers. 

(h)  Interior  finishes.  Combustible 
interior  finishes  allowed  by  §  116.422(d) 
of  this  part  must  not  extend  into  hidden 
spaces,  such  as  behind  linings,  above 
ceilings,  or  between  bulkheads. 

(i)  Waste  Receptacles.  Unless  other 
means  are  provided  to  ensiu«  that  a 
potential  waste  receptacle  fire  would  be 
limited  to  the  receptacle,  waste 
receptacles  must  be  constructed  of 
noncombustible  materials  with  no 
openings  in  the  sides  or  bottom. 

(j)  Mattresses.  All  mattresses  must 
comply  with  either: 

(1)  The  U.S.  Department  of  Commerce 
Standard  for  Mattress  Flammability  (FF 
4-72.16).  16  CFR  Part  1632.  Subpart  A 
and  not  contain  polyurethane  foam;  or. 

(2)  International  Maritime 
Organization  Resolution  A. 688(1 7)  "Fire 
Test  Procedures  For  Ignitability  of 
Bedding  Components."  Mattresses  that 
are  tested  to  this  standard  may  contain 
polyurethane  foam. 

S  116.415    Fir*  control  boundartM. 

(a)  Type  and  construction  of  fire 
control  bulkheads  and  decks. 

(1)  Major  hull  structure — The  hull, 
structural  bulkheads,  columns  and 
stanchions,  superstructures,  and 
deckhouses  must  be  composed  of  steel 
or  equivalent  material,  except  that 
where  C'-Class  construction  is 
permitted  by  Tables  116.415(b)  and  (c). 
bulkheads  and  decks  may  be 
constructed  of  approved 
noncombustible  materials. 

(2)  Bulkheads  and  decks — Bulkheads 
and  decks  must  be  classed  as  A-60,  A- 
30.  A-15,  A-0,  B-15,  B-0,  C.  or  C  based 
on  the  following: 

(i)  A-Class  bulkheads  or  decks  must 
be  composed  of  steel  or  equivalent 
material,  suitably  stiffened  and  made 
intact  with  the  main  structure  of  the 
vessel,  such  as  the  shell,  structural 
bulkheads,  and  decks.  They  must  be  so 
constructed  that,  if  subjected  to  the 


standard  fire  test,  they  are  capable  of 
preventing  the  passage  of  smoke  and 
flame  for  1  hour.  In  addition,  they  must 
be  so  insulated  with  approved  structural 
insulation,  bulkhead  panels,  or  deck 
covering  so  that,  if  subjected  to  the 
standard  fire  test  for  the  applicable  time 
period  listed  below,  the  average 
temperature  on  the  unexposed  side  does 
not  rise  more  than  139°  C  (250°  F)  above 
the  original  temp)erature,  nor  does  the 
teuiperature  at  any  uue  point,  includlug 
any  joint,  rise  more  than  181°  C  (325° 
F)  above  the  original  temperature: 

A-60  Class  60  minutes 

A-30  Class  30  minutes 

A-15  Class  15  minutes 

A-0  Class  0  minutes 

(ii)  Penetrations  in  A-Class  fire 
control  boimdaries  for  electrical  cables, 
pipes,  trunks,  ducts,  etc.  must  be 
constructed  to  prevent  the  passage  of 
flame  and  smoke  for  one  hour.  In 
addition,  the  penetration  must  be 
designed  or  insulated  so  that  it  will 
withst£ind  the  same  temperatiu^  rise 
limits  as  the  boundary  penetrated. 

(iii)  B-Class  bulkheads  and  decks 
must  be  constructed  of  noncombustible 
materials  and  made  intact  with  the  main 
structure  of  the  vessel,  such  as  shell, 
structiu^  bulkheads,  and  decks,  except 
that  a  B-Class  bulkhead  need  not  extend 
above  an  approved  continuous  B-Class 
ceiling.  They  must  be  so  constructed 
that,  if  subjected  to  the  standard  fire 
test,  they  are  capable  of  preventing  the 
passage  of  flame  for  30  minutes.  In 
addition,  their  insiilation  value  must  be 
such  that,  if  subjected  to  the  standard 
fire  test  for  the  applicable  time  period 
listed  below,  the  average  temperature  of 
the  unexposed  side  does  not  rise  more 
than  139°  C  (250°  F)  above  the  original 
temperature,  nor  does  the  temperature 
at  any  one  point,  including  any  joint, 
rise  more  than  225°  C  (405°  F)  above  the 
original  temperature: 

B-15  Class  15  minutes 

B-0  Class  0  minutes 

(iv)  Penetrations  in  B-Class  fire 
control  boundaries  for  electrical  cables, 
pip>es,  trunks,  ducts,  etc.  must  be 
constructed  to  prevent  the  passage  of 
flame  for  30  minutes.  In  addition,  the 
penetration  must  be  designed  or 
insulated  so  that  it  will  withstand  the 
same  temperatiu^  rise  limits  as  the 
boundary  penetrated. 

(v)  C-Class  bulkheads  and  decks  must 
be  composed  of  noncombustible 
materials. 

(vl)  C'-Class  bulkheads  and  decks 
must  be  constructed  of  noncombustible 
materials  and  made  intact  with  the  main 
structine  of  the  vessel,  such  as  shell. 


structural  bulkheads  and  decks,  except 
that  a  C'-Class  bulkhead  need  not 
extend  above  a  continuous  B-Class  or 
C'-Class  ceiling.  C'-Ciass  bulkheads 
must  be  constructed  to  prevent  the 
passage  of  smoke  between  adjacent 
areas.  Penetrations  m  C  -Class 


boundaries  for  electrical  cables,  pipes, 
trunks,  ducts,  etc  must  De  constructed 
so  as  to  presene  the  smoke-tight 
integrity  of  the  boundary. 

(vii)  Any  sheathing,  furring,  or 
holding  pieces  incidental  to  the 

Table  116.415(b)  Bulkheads 


securing  of  structiu^l  insulation  must  be 
approved  noncombustible  material. 

(b)  Bulkhead  requirements.  Bulkheads 
between  various  spaces  must  meet  the 
requirements  of  Table  116.415(b). 


Spaces 

(1) 

(2) 

(3) 

(4) 

(5) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

Control  Space  (1) » — 

Stairwav  i'2^            

B-0 

A-0 
C 

A-0 
A-0 
C 

A-0 
A-0 
A-0 
C 

A-15 

A-0 

B-0 

A-0 

B-0 

A-60 

A-60 

A-0 

A-0 

A-15 

A-60 

A-0 
A-0 
&-0 
A-0 
28-0 

2&-0 

C 

A-60 

A-15 

A-0 

A-0 

A-15 

A-60 

A-0 

3C 

A-60 

A-15 

A-0 

A-0 

A-15 

A-60 

A-0 

A-0 

C 

A-60 

A-15 

A-0 

A-0 

A-15 

A-60 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

'C 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

2C 

A-0 
A-0 

Corridor  (3) 

Embarkation  Station  (4)  

A-0 
C 

Low  Risk  AccomfTioclation  (5)  

A-0 

Hinh  Ri<a<  Afx»mmodation  (7)  

A-0 

Low  risk  service  spaces    8)  . ... 

High  nsk  service  spaces  (9)  ~ — 

Machinery  spaces  rO)  — . 

Caroc  SDaces  ' '  ^  i        .«».....»..... 

A-0 
A-0 
A-0 
A-0 

VofOs  tuei  ano  water  tanks  (12)  

20 

Ooen  decks  (not  safety  areas)  (13)  

C 

'  Boundaries  of  tuei  tanks,  auxiliary  machinery  spaces  and  voids  that  contain  a  fire  load  in  excess  of  .025  kPa  (0.5  pounds  per  square  foot) 
must  be  miriimum  a-o  Class  constnjction 
2 Toilet  space  boundanes  may  be  reduced  tc  C'-Class. 
3C-Class  txilkheads  may  be  used  t)etween  two  similar  spaces  soch  as  between  two  storerooms;  however,  an  A-0  Class  buMiead  shall  be 

used  befwep-"  two  dissimilar  spaces,  such  as  a  storeroom  arx3  a  worKshop. 


(c)  Deck  requirements.  Decis^  between      that  where  linings  or  bulkhead  panels 
various  spaces  must  meet  the  are  framed  away  from  the  shell  or 

requirements  of  Table  116  41.5fc!.  except     structural  bulkheads,  the  deck  within 


the  void  space  so  formed  need  only 
meet  A-0  Class  requirements. 


Table  116.416(c).— Decks 

Space  above 

(1) 

(2) 

(3) 

(4) 

(5) 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

Space  bek>w: 

A-0    / 

Control  Space  (1)  ._ » ~ 

A-0 

A-0 

A-15 

A-0 

A-0 

A-30 

A-0 

A-0 

A-0 

A-0 

A-0 

Stairway  (2) — 

A-0 

C 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

Corridor  (3)  

A^ 

A-0 

A-0 

A-0 

A-0 

A-15 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

Embaitetkxi  Space  (4) 

A-0 

A-0 

A-0 

C 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

C 

C 

Low  Risk  Accommodation  (5)   

A-15 

A-15 

A-0 

A-0 

A-0 

A-15 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

High  Risk  Accomrmxlation  (7) 

A-60 

A-60 

A-60 

A-30 

A-15 

A-60 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

Low  risk  service  soaces  (8)  

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

High  risk  service  spaces  (9)  

A-60 

A-30 

A-30 

A-30 

A-15 

A-60 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

Machiner\  spaces  (10)  

A-60 

A-60 

A-60 

A-30 

A-15 

A-60 

A-0 

A-0 

C 

A-0 

A-0 

A-0 

Cargo  spaces  (ii)  

A-60 

A-30 

A-30 

A-30 

A-15 

A-60 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

Voids,  fuel  tanks  and  water  tanks  (12)  

A-0 

A-0 

A-0 

C 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

C 

A-0 

Open  decks  (not  safety  areas)  (13)  

A-0 

A-0 

A-0 

C 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0 

A-0' 

C 

'Boundaries  of  fuel  tanks,  auxiliary  machinery  spaces   and  voids  that  contain  a  fire  load  in  excess  of  .025  kPa  (0.5  pounds  per  square  foot) 
must  be  minimum  A-0  Class  constructiop 


(d)  h4ain  vertical  zones. 

(1)  The  hull,  superstructure,  and  deck 
houses  of  a  vessel,  except  for  a  vehicle 
space  on  a  vehicle  ferry,  must  be 
subdivided  by  bulkheads  into  main 
vertical  zones  which: 

(i)  Are  generally  not  more  than  40 
meters  (131  feet)  in  mean  length  on  any 
one  deck; 

(ii)  Must  be  constructed  to: 

(A)  The  greater  of  A-30  Class  or  the 
requirements  of  paragraph  (b)  of  this 
section,  or; 

(B)  Minimiun  A-0  Class  where  there 
is  a  Type  8, 12  or  13  space  on  either  side 
of  the  division;  and 


(iii)  May  have  small  horizontal  steps, 
if  the  steps: 

(A)  Do  not  exceed  20%  of  the  mean 
length  of  the  main  vertical  zone  or  8 
meters  (26  feet),  whichever  is  smaller; 
and 

(B)  Must  be  constructed  to  A-60 
Class,  or  minimum  A-0  Class  where 
there  is  a  Tvpe  8, 12  or  13  space  on 
either  side  of  the  division. 

(iv)  May  be  extended  to  a  maximum 
mean  length  of  44  meters  (144  feet)  on 
each  deck  bv  the  Commanding  Officer, 
Marine  Safety  Center  provided  the 
maximum  distance  between  the 
furthermost  pomts  of  the  bulkheads 


botmding  the  main  vertical  zone  also 
does  not  exceed  44  meters  (144  feet). 

(2)  Vehicle  decks  on  a  vehicle  ferry 
must  be  subdivided.  Where  main 
vertical  zones  are  impractical  due  to  the 
vehicle  carrying  configuration,  main 
horizontal  zones  may  be  provided.  The 
decks  boimding  such  a  zone  must  be  of 
at  least  A-30  construction  or  meet  the 
requirements  of  paragraph  (c)  of  this 
section,  whichever  is  greater. 

(e)  Draft  stops.  In  concealed  spaces 
above  ceiUngs  and  between  linings  and 
the  shell  of  a  vessel,  draft  stops  must  be 
fitted  not  more  than  13.7  meters  (45 
feet)  apart  in  the  horizontal  direction 
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and  at  eacn  deci  level  :n  me  verticai 
direction  unless  otherwise  permitted  in 
paragraph  (f)-  Draft  stops  must  be  of  at 
least  B-Class  construction  and  be  fitted 
in  a  vertical  position. 

(f)  On  vessels  with  no  overnight 
passenger  accommodations,  draft  stops 
are  not  required  above/aroimd  large 
public  spaces  provided  all  of  the 
following  conditions  are  met: 

(1)  The  space  in  question  is 
surrounded  by  A-Class  divisions  or 
extends  to  the  outer  shell  of  the  vessel. 

(2)  The  space  in  question  is  open  and 
unobstructed  such  that  a  fire  in  any  part 
of  the  space  will  quickly  be  discovered. 

(3)  The  area  above  the  ceiling  is  easily 
accessible  from  below  for  fire  fighting 
purposes. 

5'19  42C     ;«t  ^gs    inlngs,  trim,  IntSflor 

(a)  Ceilings,  linings,  and  any  furring 
incidental  to  their  installation  in  control 
spaces,  passageways,  stairways, 
acconunodation  spaces  and  service 
spaces  must  be  of  noncombustible 
material  in  accordance  with  §  164.009  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(b)  Bulkheads,  linings  and  ceilings 
may  be  covered  by  a  combustible 
interior  finish  provided  that  such  a 
finish  is: 

(1)  Approved  under  §  164.012  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant; 
or 

(2)  Listed  by  Underwriters 
Laboratories,  does  not  exceed  20 
millimeters  (.075  inches)  in  thickness, 
and  has  a  flame  spread  rating  of  not 
more  than  20  and  a  smoke  developed 
rating  of  not  more  than  10  when  tested 
in  accordance  with  ASTM  E-84  or  UL 
723  by  an  independent  laboratory. 

(c)  Bulkheads,  linings,  and  ceilings  in 
high  risk  accommodation  spaces  may 
have  a  combustible  veneer  trim  and 
decorations  that  does  not  meet  the 
requirements  of  paragraph  (b)  of  this 
section,  provided: 

(1)  The  overall  thickness  of  the 
combustible  veneer  does  not  exceed  20 
millimeters  (.075  inches);  and 

(2)  The  total  volume  of  the 
combustible  face  trim,  moldings,  and 
elecorations,  including  veneers,  in  any 
space  does  not  exceed  a  volume 
equivalent  to  a  2.5  millimeter  (0.1  mchj 
veneer  on  the  combined  area  of  the 
bulkheads  of  the  space. 

(d)  Combustible  veneers  may  not  be 
used  in  passageways,  stairway 
enclosures  or  in  low  risk 
accommodation  spaces.  Combustible 
veneers,  trim  and  decorations  may  not 
be  used  in  or  extend  into  hidden  spaces 
such  as  behind  linings  or  ceilings. 


(e)  Partial  bulkheads  or  decks  used  to 
subdivide  a  space  for  artistic  treatment 
and  privacy  must  meet  the  requirements 
of  class  C  bulkheads. 

(f)  Nothing  in  this  subpart  may  be 
construed  as  prohibiting  the  covering  of 
any  surface,  including  the  surfaces  of 
corridors,  stairway  enclosures,  and 
hidden  spaces,  with  a  reasonable 
number  of  coats  of  paint  or  with  a 
marine  finish  meeting  the  requirements 
of  §  164.012  in  subciiapter  Q  of  this 
chapter  or  other  standard  specified  by 
the  Commandant. 

{116.423    Fumltur*  and  tumlshlnga. 

(a)  For  the  purpose  of  this  subpart, 
rooms  containing  "fire  resistant 
furnishings"  are  considered  to  be  those 
in  which: 

(1)  Furniture  such  as  chairs,  sofas, 
and  similar  items  are  tested  and  meet 
the  requirements  in  UL  1056  "Fire  Test 
of  Upholstered  Furniture,"  or  meet  the 
requirements  in  §  72.05—55  in 
subchapter  H  of  this  chapter. 

(2)  Case  furniture  such  as 
bookshelves,  desks,  cabinets,  counters, 
beds,  or  other  freestanding  furniture  are 
constructed  in  accordance  with  the 
requirements  in  §  72.05-55  (a)(1)  in 
subchapter  H  of  this  chapter 

(3)  Draperies,  curtains  and  other 
similar  furnishings  and  decorations  are 
flame  resistant.  These  materials  must  be 
tested  in  accordance  with  National  Fire 
Protection  Association  (NFPA)  701 
"Fire  Tests  for  Flame  Resistant  Textiles 
and  Films,"  and  must  comply  with 
either  the  small  or  large  scale  tests. 

(4)  Rugs  and  carpet  may  oe  used  in 
addition  to  deck  coverings.  Rugs  and 
carpets  must  be  constructed  of  100 
percent  wool  or  equivalent  as 
determined  by  a  flame  spread  rating  not 
exceeding  75  and  a  smoke  developed 
rating  not  exceeding  100  when  tested 
according  to  ASTM  E-84  or  have  a 
critical  radiant  flux  not  less  than  0.8 
watts  per  square  centimeter  (18  BTU's 
per  hour  per  square  Lnch]  when  tested 
according  to  ASTM  E-648  "Critical 
Radiant  Flux  of  Floor-Covering  Systems 
Using  a  Radiant  Heat  Energy  Source," 
and  with  a  specific  optical  density  not 
to  exceed  450  in  both  flaming  and 
aonflaming  modes  when  tested 
according  to  ASTM  E-662  "Specific 
Optical  Density  of  Smoke  generated  by 
Sohd  Materials."  Also: 

(i)  Rugs  and  carpets  shall  not  extend 
up  bulkheads  or  vertical  surfaces  more 
than  10  centimeters  (4  inches)  above  the 
deck. 

(ii)  Rugs  and  carpets  are  not  permitted 
in  machinery  spaces,  high  risk  service 
spaces,  or  areas  where  the  spillage  or 
leakage  of  flammable  or  combustible 
hquids  is  possible  including  areas 


unmediately  adjacent  to  bar  service 
areas. 

(b)  Passageways  and  stairway 
enclosures  shall  contain  only  fire 
resistant  furnishings.  In  addition,  all 
upholstered  chairs,  sofas,  etc.,  in  these 
areas,  shall  be  tested  and  meet  the 
requirements  in  UL  1056  or  have 
padding  and  upholstery  of  approved  fire 
resistant  materials. 

(a)  Except  as  provided  in  this  section, 
deck  coverings  used  for  leveling  or 
finishing  purposes  in  control  spaces, 
stairway  enclosures,  passageways, 
accommodation  spaces  and  service 
spaces  must  be  noncombustible. 

(1)  Materials  approved  under 

§  164.006  in  subchapter  Q  of  this 
chapter  may  be  used  in  thicknesses  not 
to  exceed  the  approved  thickness. 

(2)  Combustiole  deck  leveling  and 
finishing  materials  which  are  not 
approved  under  §  164.006  in  subchapter 
Q  of  this  chapter  may  be  used  in  a 
thickness  not  to  exceed  9.5  millimeters 
(.375  inches) 

§116.427     P  '■«  oad  o(  accommooation  and 

s«rvce  spaces 

y,ai  I  lit:  luao  calculations  must  be 
submitted  by  the  owner  for  review  to 
the  Marine  Safety  Center  when: 

(1)  A  space  is  designated  as  a  low  risk 
accommodation  or  low  risk  service 
space  by  the  owner;  or 

(2)  The  cognizant  OCMI  determines, 
based  on  the  quantity  of  combustibles, 
that  the  fire  load  present  in  a  high  risk 
accommodations  space  may  exceed  37.5 
kg  (7.5  pounds)  of  combustibles  per 
square  meter  (square  foot)  of  deck  area. 

(b)  When  required  under  ptu^graph 
(a)  of  this  section,  fire  load  calculations 
must  include  all  combustible 
construction  and  outfitting  materials  in 
addition  to  all  loose  or  freestanding 
combustibles  intended  for  use  or 
stowage  in  the  space.  This  includes  but 
is  not  limited  to:  furniture,  furnishings, 
carpets,  rugs,  combustible  deck 
coverings,  draperies,  combustible 
interior  finish,  veneers,  trim,  and 
decorations,  electrical  cable  insulation, 
plastic  piping,  light  diffusers, 
mattresses,  bedding,  lifesaving 
equipment,  and  similar  materials.  The 
maximum  fire  load  of  a  low  risk 
accommodation  or  low  risk  service 
space  as  determined  by  fire  load 
(^culations  must  not  exceed  15.0  kg  (3 
pounds)  of  combustibles  per  square 
meter  (square  foot)  of  deck  area.  The 
maximum  fire  load  of  a  high  risk 
acconmiodation  space  as  determined  by 
fire  load  calculations  must  not  exceed 
37.5  kg  (7.5  pounds)  of  combustibles  per 
square  meter  (square  foot)  of  deck  area. 
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§116.430     Insulation  other  ttian  for 
stnjctural  tira  protection. 

(a)  Combustible  insulation  may  be 
used  for  pipe  a^jd  machinery  covering  or 
lagging  within  a  machinery  space,  or 
used  in  an  individual  refrigerator  box  if 
the  refrigerator  box  was  purchased  with 
the  insulation  already  installed. 

(b)  Except  as  allowed  by  paragraph  (a) 
of  this  section,  any  insulation  installed 
for  purposes  other  than  structural  fire 
protection  and  all  material  incidental  to 
its  installation  must  be  noncombustible 
or  approved  under  §  164.009  in 
subchapter  Q  of  this  chapter.  Surfacing 
material  applied  to  such  insulation  must 
be  noncombustible  or  may  meet  the 
requirements  of  §  116.422(c)  of  this  part. 

§116.433    Windows  and  air  ports  in  fire 
control  boundaries 

(a)  Windows  or  air  ports  must  be  of 
tempered  or  laminated  glass  of  at  least 
6.5  millimeters  (0.25  inches)  in 
thickness.  The  use  of  other  glazing 
material  such  as  polycarbonate  sheets 
may  be  approved  by  the  Commandant 
for  specific  installations. 

(bf  Windows  or  air  ports  in  bulkheads 
adjacent  to  passageways  must  not 
extend  below  a  point  910  millimeters 
(36  inches)  above  the  deck  unless  storm 
rails,  that  are  structiu-ally  independent 
of  the  glass,  are  fitted  in  the  passageway 

(c)  Windows  or  air  ports  in  A-Ciass 
bulkheads  must  be  fitted  with  frames  of 
steel  or  equivalent  material.  Glazing 
beads  or  angles  of  steel  or  equivalent 
material  must  be  installed  to  hold  glass 
in  place  in  windows  or  air  ports  in  a  fire 
control  boundary  in  event  of  a  fire  if: 

(1)  Where  a  steel  fi"ame  is  used,  it  is 
not  arranged  to  retain  the  glass  in  place; 
or 

(2)  A  frame  of  aluminum  or  other 
material  with  low  melting  point  is  used. 

(d)  A  window  or  air  port  that  is 
adjacent  to  an  embarkation  station, 
escape  route,  or  survival  craft  stowage 
must  be: 

(1)  Of  A-Class  construction:  or 

(2)  Fitted  with  shutters,  operable  from 
outside  the  space,  of  steel  or  equivalent 
material. 

(e)  A  window  installed  in  an  internal 
fire  control  boundary  must  comply  with 
the  requirements  of  §  72.05-30  m 
subchapter  H  of  this  chapter,  except  that 
fire  window  frames  and  glazing  material 
listed  by  Underwriters  Laboratories  may 
be  used  in  B-Class  bulkheads. 

(f)  Windows  in  doors  in  fire  control 
boundaries  must  comply  with  the 
requirements  of  paragraphs  (a)  through 
(e)  of  this  section. 

§116.435    Doors. 

(a)  A  door,  other  than  a  watertight 
door,  must  meet  the  requirements  of  this 
section. 


fb)  A  door  in  a  fire  control  boundeiry 
must  meet  the  following  requirements: 

(1)  A  door  in  an  accommodation 
space,  stairway,  stairtower,  or  corredor 
must  be  oriented  vertically; 

(2)  A  door  must  be  capable  of 
operation  from  either  side  by  one 
person. 

(3)  With  the  exception  of  staterooms, 
a  door  in  an  accommodation  space, 
stairway,  stairtower,  passageway,  or 
control  space  must  open  in  the  direction 
of  escape,  where  practicable; 

(4)  Combustible  veneers  may  be  used 
on  doors  subject  to  the  same  restrictions 
as  the  fire  control  boundary  in  which 
the  doors  are  fitted; 

(5)  Door  frames  must  be  of  rigid 
construction  and  provide  at  least  a  12.7 
millimeter  (0.5  inch)  overlap  at  the  sides 
and  top,  except: 

(i)  Double  aoors  capable  of 
independent  operation  and  latching 
may  have  a  clearance  between  the  doors 
of  not  more  than  3.2  millimeters  (0.125 
inches).  However,  if  one  door  must 
always  be  closed  first,  means  shall  be 
provided  to  ensure  that  the  doors  close 
in  the- proper  order;  and 

(ii)  A  double  swing  door,  may  have  a 
clearance  of  not  more  than  3.2 
millimeters  (0.125  inches)  at  the  top  and 
sides; 

(6)  The  maximum  width  of  an 
individual  door  must  not  exceed  1200 
millimeters  (48  inches);  and 

(7)  Hose  ports,  if  fitted,  must  be  in  the 
lower  corner  of  the  door  opposite  the 
hinge  so  a  hose  may  pass  through  the 
doorway  when  the  door  is  open  and  still 
allow  the  door  to  close  over  the  hose. 
The  hose  port  should  be  approximately 
152  millim,eters  (6  inches)  square.  A 
self-closing  hinged  or  pivoted  steel  or 
equivalent  material  cover  must  be  fitted 
in  the  opening. 

i.c)  Doors  in  A-Class  fire  control 
boundaries  must  meet  the  following 
additional  requirements: 

(1)  A  door  in  a  bulkhead  required  to 
be  A-60.  .\-30,  or  A-15  Class  must  be 
of  hollow  steel  or  equivalent  material 
construction,  solidly  filled  with 
approved  structural  insulation,  and 
capable  of  meeting  the  requirements  of 
an  A-15  Class  bulkhead; 

(2)  A  door  in  a  bulkhead  required  to 
be  A-0  Class  must  be  of  sohd  or  hollow 
steel  or  equivalent  material 
construction,  a  capable  of  meeting  the 
requirements  of  an  A-0  Class  bulkhead; 

(3)  A  door  must  have  a  latch  with  a 
minimum  throw  of  20  millimeters  (0.75 
inches); 

(4)  A  door  must  not  have  vent  grilles 
or  louvers; 

(5)  A  door  must  not  be  undercut  more 
than  12.7  milUmeters  (0.5  inches)  above 
the  door  sill  or  deck  covering.  Rugs  and 


carpets  must  not  pass  through 
doorways,  but  linoleum  and  similar 
deck  coverings  may; 

(6)  A  door  in  a  stairtower,  stairway, 
and  main  vertical  zone  bulkhead  must 
meet  the  following  additional 
requirements: 

(i)  A  door  must  be  of  the  self-closing 
type  capable  of  closing  against  a  3.5  Ust 
of  the  vessel;  and 

(ii)  Holdback  hooks  are  not  allowed. 
If  installed,  a  hold  back  mechanism  for 
a  door  must  allow  the  door  to  be 
released: 

(A)  Locally: 

(B)  Upon  a  signal  from  a  control 
space;  and 

(C)  Upon  disruption  of  the  power 
system. 

(7)  Horizontal  doors  (doors  installed 
in  decks)  are  allowed  only  for  access  to 
spaces  that  are  accessible  only  to  crew 
members  and  are  used  only  by  crew 
members,  subject  to  the  following 
requirements: 

(i)  The  door  must  be  self-closing  with 
a  closure  time  of  not  less  than  5  seconds 
and  not  more  than  10  seconds,  and  be 
capable  of  closing  against  a  3.5  list  of 
the  vessel; 

(ii)  Holdback  hooks  are  not  allowed. 
If  installed,  a  holdback  mechanism  for 
a  door  must  allow  the  door  to  be 
released: 

(A)  Locally; 

(B)  Upon  a  signal  from  a  control 
space;  and 

(C)  Upon  disruption  of  the  power 
system. 

(iii)  The  forces  required  to  fully  open 
the  door  must  not  exceed  17.8  Newtons 
(5  pounds)  to  release  the  latch,  44.5 
Newtons  (10  poimds)  to  set  the  door  in 
motion,  and  17.8  Newtons  (5  pounds)  to 
open  the  door  to  the  width  of  the 
stairway;  and 

(iv)  The  door  latch  must  be  capable  of 
keeping  the  door  closed  when  a 
pressure  of  0.07  kPa  (0.01  psi)  is  appUed 
to  the  underside  of  the  door. 

(8)  Double  swing  doors  must  not  be 
used  in  any  bulkhead  except  between  a 
food  preparation  space,  such  as  a  galley 
or  pantry,  and  a  messroom  or  dining 
room;  and 

(9)  A  door  opening  onto  weather 
decks  must  meet  the  requirements  of 
paragraphs  (c)(1)  or  (c)(2)  of  this  section 
or  may  be  composed  of  hardwood  of  not 
less  than  45  milUmeters  (1.75  inches}  in 
thickness. 

(d)  Doors  in  B-Class  fire  control 
boundaries  must  meet  the  following 
requirements  in  addition  to  those  in 
paragraph  (b)  of  this  section: 

(1)  A  door  must  be  of  solid  or  hollow 
steel  or  equivalent  material 
construction,  or  must  be  of 
noncombustible  material  and  be 
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specifically  approved  by  the 
Commandant: 

(2)  A  door  must  have  a  latch  with  a 
minimum  throw  of  9.5  millimeters 
(0.375  inches);  and 

(3)  A  door  must  not  be  undercut  more 
than  25  millimeters  (1  inch)  above  the 
door  sill  or  deck  covering.  Rugs  and 
carpets  must  not  pass  through  doorways 
but  linoleum  and  simileir  coverings  may. 

(e)  A  door  in  a  C-Class  bulkhead  must 
be  of  noncombustible  material. 

(f)  A  door  used  for  decorative 
purposes,  and  that  is  not  required  to 
comply  with  p>aragraphs  (b)  through  (e) 
of  this  section,  must  be  constructed  of 
noncombustible  material  or  hardwood, 
must  not  interfere  with  the  normal 
operation  of  the  required  doors,  and 
must  open  in  the  same  direction  as  the 
required  doors.  Decorative  doors  must 
not  b«»  used  in  stairways  or  stairtowers. 

§    ■  5  iie:    aiair'-wers.  Stairways,  laddsrs, 
arc  etevatOfS. 

;a,  Materials. 

(1)  Stairways,  stairtowers,  ladders, 
elevators,  and  landings  must  be 
designed  with  sufficient  strength  to 
sustain  a  load  of  4.8  kPa  (100  pounds 
per  square  foot)  with  a  safety  factor  of 
4,  based  on  ultimate  strength  of  the 
material; 

(2)  All  stairways,  ladders,  elevators, 
and  landings  within  machinery  spaces 
and  cargo  holds  must  be  composed  of 
steel;  and 

(3)  All  stringers,  treads,  and  all 
platforms  and  landings  of  all  stairways 
shall  be  composed  of  steel,  and  risers 
must  be  of  approved  incombustible 
material,  except  that: 

(il  Stairways,  ladders,  elevators, 
stringers,  treads,  platforms,  and 
landings  protected  from  potential  fire 
exposure  by  being  in  either  exterior 
locations  or  within  protective  enclosiue 
bulkheads  decks  and  doors  as  described 
-n  the  requirements  of  paragraph  (j), 
may  t>e  constructed  of  approved 
incombustible  material;  and 

(ii)  All  stairways,  ladders,  elevators, 
stringers,  treads,  platforms,  and 
landings  subject  to  potential  fire 
exposure  and  not  within  a  protective 
enclosure  must  be  composed  )f  steel 
unless  their  failure  will  not  hmder  fire 
tighter  access  or  debarkation. 

(b)  A  stairway  or  stairtower  must  be 
fitted  with  handrails  on  both  sides  at  a 
vertical  height  above  the  tread  at  its 
nosing  of  between  840  and  PlO 
millimeters  (33  and  36  inches).  A 
stairway  or  stairtower  of  more  than 

1 .680  miUimeters  (66  inches)  in  width 
must  also  be  fitted  with  a  center 
handrail. 

(c)  A  handrail  fitted  in  a  stairtower, 
stairway,  landing,  ladder,  or  elevator 


must  be  constructed  of  noncombustible 
material. 

(d)  A  stairway  or  stairtower  must  be 
clear  of  all  obstructions  other  than 
handrails. 

(e)  Curved,  spiral,  or  winding 
stairways  are  perpiitted  only  with  the 
specific  approval  of  the  Commandant. 

(f)  Differences  in  the  depth  of  tread  or 
height  of  riser  of  stairs  in  different 
nights  of  stairb  in  a  itlairway  ur 
Stairtower  must  be  minimized.  In  an 
individual  flight  of  stairs  in  a  stairway 
or  stairtower,  the  depth  of  the  tread  and 
the  height  of  riser  shall  not  have  a 
variance  exceeding  5  millimeters  (0.375 
inches). 

(g)  In  a  stairway  or  stairtower,  the  sum 
of  the  riser  height  and  tread  depth  must 
be  at  least  432  millimeters  (17  inches) 
and  not  more  than  455  millimeters  (18 
inches).  A  stairway  or  stairtower  having 
treads  less  than  254  millimeters  (10 
inches)  in  depth  must  have  a  nosing  of 
12.7  millimeters  (0.5  inches)  in  width. 

(h)  Landings  for  stairways  and 
stairtowers  must  meet  the  following 
requirements: 

(1 )  A  clear  landing  having  an  area  at 
least  equal  to  the  square  of  the  tread 
width  must  be  provided  at  the  top  and 
bottom  of  each  stairway;  and 

(2)  Any  interruption  or  change  of 
direction  in  a  stairway  must  be 
accomplished  by  means  of  an 
mtermediate  landing  of  a  width  and 
length  at  least  equal  to  the  tread  width 
of  the  stairway 

(i)  A  stairway  or  stairtower  must  not 
have  an  angle  of  incUnation  from  the 
horizontal  ot  more  than  40  degrees. 
However,  stairways  accessing  spaces 
visited  solely  by  crew  members  must 
not  have  an  angle  of  inclination  from 
the  horizontal  of  more  than  50  degrees. 
The  Commanding  Officer,  Marine  Safety 
Center  may  approve  higher  angles  ot 
inclination  for  spaces  with  severe  space 
constraints. 

f  j)  Where  a  continuous  vertical  deck 
penetration  for  a  stairway  or  elevator 
exceeds  one  deck,  the  integrity  of  all 
decks  must  be  assured  by  enclosure 
bulkheads  and  decks  meeting  the 
requirements  of  §§  116.4  i5(bj  and 

16.415(c)  of  this  part  Doors  meeting 
the  requirements  of  §§  1  i6.435(b)  and 
^  16.435(c)  of  this  part  must  be  fitted  in 
The  enclosure  at  each  deck  serviced. 

(k)  Where  a  vertical  deck  penetration 
for  a  stairway  or  elevator  involves  only 
one  deck,  the  integrity  of  the  deck  must 
be  assured  as  required  by  paragraph  (j) 
of  this  section.  Alternatively  the 
integrity  of  the  deck  may  be  maintained 
at  one  level  only  by  means  of  bulkheads 
of  the  same  fire  control  boundary  rating 
as  the  deck  penetrated.  A  door  meeting 
the  requirements  of  §§  116.435(b)  and 


116.435(c)  of  this  part  must  be  fitted  in 
the  enclosure.  In  spaces  containing  a 
balcony,  the  integrity  of  the  balcony 
deck  in  the  way  of  stairways  or  elevators 
need  not  be  assured.  However,  such 
stairways  must  not  be  considered  to  be 
a  means  of  escape. 

(1)  Arrangements.  (1)  Each  main 
vertical  zone  with  more  than  two  deck 
levels,  each  having  enclosed  or  partially 
enclosed  accommodation  spaces,  other 
than  washroom  or  toilet  spaces  and 
open  decks,  must  be  served  by  at  least 
one  stairtower,  so  that  a  person  may 
escape  from  any  accommodation  space 
or  any  other  space  where  persons  may 
be  normally  quartered  or  employed,  to 
all  other  decks  having  any  such  spaces 
within  the  same  main  vertical  zone, 
without  coming  out  of  the  stairtower 
enclosure.  Where  a  stairtower  is 
accessible  fi-om  two  main  vertical  zones, 
it  may  be  considered  as  the  required 
stairtower  for  both  main  vertical  zones 
provided  all  boundaries  of  the 
stairtower  meet  main  vertical  zone 
boundary  requirements  contained  in 
§116.415  of  this  part. 

(2)  Each  stairtower  must  give  access  to 
the  embarkation  deck,  or  an  area  of 
refuge  identified  in  the  emergency 
escape  plan  required  by  §  116.520  of 
this  part. 

(3)  Insofar  as  is  reasonable  and 
practicable,  stairtowers  shall  not  give 
direct  access  to  cabins,  service  lockers, 
service  spaces,  machinery  spaces,  or 
other  enclosed  spaces  in  which  a  fire  is 
'ikely  to  originate. 

f4)  A  stairtower  is  not  required  to 
extend  below  deck  to  serve  spaces  in 
which  a  fire  is  likely  to  originate  if  one 
of  the  means  of  escape  is: 

,'i)  A  stairway  that  leads  directly  to  a 
weather  deck  or 

(ii)  A  stairway  leading  to  a  stairtower 
enclosure  that  includes  self  closing  fire 
doors  at  both  the  top  and  tKjttom;  or 

fiii)  An  alternative  stairtower 
arrangement  providing  an  equivalent 
fevel  of  safety  is  acceptable  to  the 
Commanding  Officer  Marine  Safety 
Center. 

(5)  The  Commanding  Officer,  Marine 
Safety  Center  mav  accept  other  means  of 
escape  in  combination  with  a  stairtower 
provided  the  exits  open  directly  to 
weather  or  through  a  main  vertical  zone 
bulkhead. 

(6)  For  vessels  in  which  a  stairtower 
is  not  required,  a  stairway  must  provide 
a  satisfactory  means  of  vertical  escape 
for  each  deck  of  the  main  vertical  zone. 

(m)  The  minimum  tread  width  of  a 
stairway  or  stairtower  must  be  8.4 
millimeters  (0.333  inches)  for  each 
person  served,  but  must  not  be  less  than 
910  millimeters  (36  inches).  However, 
in  stairways  accessing  spaces  utilized 


solely  by  crew  members,  the  minimum 
tread  width  must  be  8.4  millimeters 
(0.333  inches)  for  each  person  served, 
but  not  less  than  710  millimeters  (28 
inches). 

(1)  The  minimum  tread  wridth  of  a 
stairway  or  stairtower  must  be 
determined  for  each  deck  considering 
only  those  persons  on  that  deck,  except 
as  provided  in  paragraph  (m)(3)  of  this 
section.  Once  a  minimum  tread  width 
has  been  established  at  any  deck,  it 
must  not  be  decreased  in  the  direction 
of  escape. 

(2)  In  determining  the  number  of 
persons  served,  a  space  must  be 
considered  to  contain  at  least  the 
number  of  persons  as  follows: 

(i)  Passenger  overnight 
accommodation  spaces:  Designed 
capacity; 

(ii)  Accommodation  spaces  having 
fixed  seating  for  passengers:  Maximum 
seating  capacity; 

(iii)  Public  spaces,  including  spaces 
such  as  casinos,  restaurants,  club  rooms, 
and  cinemas,  and  public 
accommodation  spaces  as  defined  in 
§  114.400  of  this  subchapter,  except 
overnight  accommodation  spaces:  One 
person  for  each  0.9  square  meters  (10 
square  feet)  of  deck  area.  In  computing 
such  deck  area,  the  following  areas  must 
be  excluded: 

(A)  Areas  for  which  the  number  of 
persons  permitted  is  determined  using 
the  fixed  seating  criterion; 

(B)  Obstructions,  including  stairway 
and  elevator  enclosures,  elevated  stages, 
bars,  and  cashier  stands,  but  not 
including  slot  machines,  tables,  or  other 
room  furnishings; 

(C)  Toilets  and  washrooms; 

(D)  Interior  passageways  less  than  850 
millimeters  (34  inches)  wride  and 
passageways  on  open  deck  less  than  710 
millimeters  (28  inches)  wide; 

(E)  Spaces  necessary  for  handling 
lifesaving  equipment,  anchor  handling 
equipment,  or  line  handling  gear,  or  in 
way  of  sail  booms  or  running  rigging; 
and 

(F)  Bow  pulpits,  swimming  platforms, 
and  areas  that  do  not  have  a  solid  deck, 
such  as  netting  oh  raulti  hull  vessels; 

(iv)  Crew  overnight  accommodation 
spaces:  Two-thirds  designed  capacity; 
and 

(v)  Work  spaces:  Occupancy  under 
normal  operating  conditions. 

(3)  If  a  stairway  forms  part  of  a  normal 
embarkation  or  debarkation  route,  or 
egress  route  to  an  area  of  refuge,  the 
number  of  persons  using  the  stairway 
for  that  purpose  must  be  used  in 
determining  the  minimum  tread  vddth. 
The  Commanding  Officer,  Marine  Safety 
Center,  may  approve  a  narrower 
stairway  width  of  a  narrower  stairway 


will  not  unreasonably  impede  the  flow 
of  persons  out  of  the  space  requiring 
egress  or  from  an  area  of  refuge  to  an 
embarkation  station.  Specific 
consideration  can  be  given  by  the 
Marine  Safety  Center  to  the  arrangement 
of  landing  area  in  excess  of  that  required 
by  paragraph  (h)  of  this  section  when 
considering  the  approval  of  a  narrower 
stairuay  width.  However,  the  stairway 
width  must  be  at  least  910  millimeters 
(36  inches)  unless  the  stairway  is 
utilized  solely  by  crew  members,  in 
which  case  the  minimum  tread  width 
must  be  at  least  710  millimeters  (28 
inches). 

(4)  If  more  than  one  stairtower  serves 
a  main  vertical  zone,  the  number  of 
persons  in  that  main  vertical  zone  may 
be  distributed  among  the  stairtowers. 

§116.439    Balconies. 

(a)  An  accommodation  space 
containing  a  balcony  must  meet  the 
requirements  of  this  section. 

(b)  Each  level  of  a  space  containing  a 
balcony  must  have  two  independent 
means  of  escape  that  meet  the 
requirements  of  §116.500  of  this  part. 

(c)  For  the  purpose  of  main  vertical 
zone  bulkhead  spacing  requirements, 
the  length  of  the  space  to  which  the 
balcony  opens  is  considered  to  be 
increased  by  an  amount  equal  to  the 
gross  area  of  the  balcony  divided  by  the 
average  width  of  the  space.  If  this 
equivalent  main  vertical  zone  length 
exceeds  40  meters  (131  feet),  the  space 
must  meet  the  requirements  of 
paragraph  (d)  of  this  section.  The  actual 
length  of  the  space  may  not  exceed  40 
meters  (131  feet). 

(d)  If  the  equivalent  main  vertical 
zone  length  under  paragraph  (c)  of  this 
section  exceeds  40  meters  (131  feet), 
both  decks  connected  by  the  balcony 
must  be  protected  with  an  automatic 
sprinkler  system  meeting  the 
requirements  of  §  76.25  in  subchapter  H 
of  this  chapter. 

(e)  If  the  unobstructed  balcony  area  is 
less  than  93  square  meters  (1,000  square 
feet),  the  opening  must  be  protected  in 
accordance  with  paragraph  4-5.3.4  of 
NFPA  13  "Installation  of  Sprinkler 
Systems,"  or  other  standard  specified  by 
the  Commandant.  The  horizontal 
projection  area  of  stairs,  escalators, 
statues,  etc.  shall  be  subtracted  from  the 
total  balcony  area  for  purposes  of 
computation  of  unobstructed  balcony 
area. 

§116.440     Atriums 

(a)  The  atrium  opening  area  must  be 
a  minimum  of  93  square  meters  (1000 
square  feet)  or  20%  of  the  gross  deck 
area  of  the  largest  deck  v«thin  the 


accommodation  space  containing  the 
atrium,  whichever  is  smaller. 

(1)  Each  side  of  an  atrium  opening 
must  be  a  minimum  of  6.1  meters  (20 
feet)  in  length.  If  the  opening  is  circular 
or  ellipsoid,  it  must  measure  at  least  6.1 
meters  (20  feet)  across  in  any  direction. 

(2)  Any  deck  opening  within  an 
atrium  must  fit  wholly  vrithin  the 
horizontal  projection  of  any  deck 
opening  of  an  upper  deck. 

(3)  The  horizontal  projection  area  of 
stairs,  escalators,  statues,  etc.  within  the 
atrium  shall  not  be  included  for 
purposes  of  computation  of  atrium 
opening  area. 

(b)  The  entire  main  vertical  zone 
containing  an  atrium  must  be  protected 
throughout  with  a  smoke  detection 
system  of  an  approved  type  which  is 
installed  in  accordance  with  §  76.33  in 
subchapter  H  of  this  chapter.  However, 
on  vessels  with  no  overnight  passenger 
accommodations,  smoke  detectors  may 
be  omitted  from  the  accommodation 
space  containing  the  atrium. 

(c)  The  entire  main  vertical  zone 
containing  an  atrium  must  be  protected 
with  an  automatic  sprinkler  system 
meeting  the  requirements  of  §  76.25  in 
subchapter  H  of  this  chapter. 

(d)  Tne  atrium  must  be  provided  with 
a  smoke  extraction  system  that  complies 
with  either: 

(1)  The  smoke  extraction  system  must 
be  capable  of  exhausting  the  entire 
volume  of  the  space  within  10  minutes. 
The  smoke  extraction  system  must  be 
capable  of  being  activated  by  both  the 
smoke  detection  system  and  by  manual 
control,  and  designed  with  sufficient 
plenum  air  openings  to  prevent 
excessive  negative  air  pressure  in  the 
atrium;  or, 

(2)  The  smoke  extraction  system  may 
be  designed  in  accordance  with  the 
principles  of  NFPA  92B  "Smoke 
Management  Systems  in  Malls,  Atria, 
and  Large  Areas." 

(e)  Each  level  within  the  atrium  must 
have  two  independent  means  of  escape 
that  comply  with  §  116.500  of  this  part. 
At  least  one  of  the  means  of  escape  must 
be  a  stairtower. 

Subpart  E — Escape  and  Emtiarkation 
Station  Requirements 

§  1 1 6.500    Means  of  escape. 

(a)  Except  as  otherwise  provided  in 
this  section,  each  space  accessible  to 
passengers  or  used  by  the  crew  on  a 
regular  basis,  must  have  at  least  two 
means  of  escape,  one  of  which  must  not 
be  a  watertight  door. 

(b)  The  two  required  means  of  escape 
must  be  widely  separated  and,  if 
possible,  at  opposite  ends  or  sides  of  the 
space  to  minimize  the  possibility  of  one 
incident  blocking  both  escapes. 
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(c)  Subject  to  the  restrictions  of  this 
section,  means  of  escape  may  include 
normal  exits  and  emergency  exits, 
passageways,  stairways,  ladders,  deck 
scuttles,  and  windows. 

(d)  The  number  and  dimensions  of  the 
means  of  escape  from  each  space  must 
be  sufficient  for  rapid  evacuation  in  an 
emergency  for  the  number  of  persons 
served  as  determined  using 

§  116.438(m)(2)  of  this  part 

(e)  The  dimensions  of  a  means  of 
escape  must  be  such  as  to  allow  easy 
movement  of  persons  when  wearing  life 
jackets.  There  must  be  no  protrusions  in 
means  of  escape  that  could  cause  injury, 
ensnare  clothing,  or  damage  life  jackets. 

(f)  The  minimiun  clear  opening  of  a 
door  or  passageway  used  as  a  means  of 
escape  must  not  be  less  than  810 
millimeters  (32  inches)  in  width, 
however,  doors  or  passageways  used 
solely  by  crew  members  must  have  a 
clear  opening  not  less  than  710 
millimeters  (28  inches).  The  sum  of  the 
width  of  all  doors  and  passageways 
used  as  means  of  escape  from  a  space 
must  not  be  less  than  8.4  millimeters 
(0.333  inches)  multiplied  by  the  number 
of  passengers  for  which  the  space  is 
designed. 

(g)  A  dead  and  passageway,  or  the 
equivalent,  of  more  than  6.1  meters  (20 
feet)  in  length  is  prohibited. 

(h)  The  maximum  allowable  travel 
distance  from  the  most  remote  point  in 
a  space  to  the  nearest  means  of  escape 
must  not  be  more  than  be  46  meters  (150 
feet). 

(i)  Each  door,  hatch,  or  scuttle,  used 
as  a  means  of  escape,  must  be  capable 
of  being  opened  by  one  person,  from 
either  side,  in  both  light  and  dark 
conditions.  The  method  of  opening  a 
means  of  escape  must  be  obvious,  rapid, 
and  of  adequate  strength.  Handles  and 
securing  devices  must  be  permanently 
installed  and  not  capable  of  being  easily 
removed.  With  the  exception  of 
individual  staterooms,  a  door,  hatch  or 
scuttle  must  open  towards  the  expected 
direction  of  escape  from  the  space 
served. 

(j)  A  mean  of  escape  that  is  not  readily 
apparent  to  a  person  from  both  inside 
and  outside  the  space  must  be 
adequately  marked  in  accordance  with 
§  122.606  of  this  subchapter. 

(k)  A  ladder  leading  to  a  deck  scuttle 
may  not  be  used  as  a  means  of  escaped 
except: 

(1)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  a  vertical 
ladder  and  a  deck  scuttle  may  be  used 
as  not  more  than  one  of  the  means  of 
escape  from  a  passager  accommodation 
space;  and 


(2)  As  not  more  than  one  of  the  means 
of  escape  from  any  crew 
accommodation  space  or  work  space. 

(1)  Each  ladder  used  as  a  means  of 
escape  must  be  mounted  at  least  180 
millimeters  (7  inches)  from  the  nearest 
permanent  object  in  back  of  the  ladder. 
Rungs  must  be: 

(1)  At  least  405  millimeters  (16 
inches)  in  width;  and 

(2)  Not  more  than  305  millimeters  (12 
inches)  apart,  and  uniformly  spaced  for 
the  length  of  the  ladder  with  at  least  113 
millimeters  (4.5  inches)  clearance  above 
each  rung. 

(m)  When  a  deck  scuttle  serves  as  a 
means  of  escape,  it  must  not  be  less  than 
455  millimeters  (18  inches)  in  diameter 
and  must  be  fitted  with  a  quick  acting 
release  and  a  holdback  device  to  hold 
the  scuttle  in  an  open  position. 

(n)  Footholds,  handholds,  ladders, 
and  similar  means  provided  to  aid 
escape,  must  be  suitable  for  use  in 
emergency  conditions,  of  rigid 
construction,  and  permanently  fixed  in 
position,  unless  they  can  be  folded,  yet 
brought  into  immediate  service  in  an 
emergency. 

(0)  On  a  vessel  of  not  more  than  19.8 
meters  (65  faet)  in  length,  a  window  or 
windshield  of  sufficient  size  and  proper 
accessibility  may  be  used  as  one  of  the 
required  means  of  escape  from  an 
enclosed  space,  provided  it: 

(1)  Does  not  lead  directly  overboard; 

(2)  Can  be  opened  or  it  designated  to 
be  kicked  or  pushed  out;  and 

(3)  Is  suitably  marked. 

(p)  Only  one  means  of  escape  is 
reauired  from  a  space  where: 

(\)  The  maximum  dimension  (length, 
breadth,  or  depth)  of  a  space  is  less  them 
3.6  meters  (12  feet); 

(2)  There  is  no  stove,  heater,  or  other 
source  of  fire  in  the  space; 

(3)  The  means  of  escape  is  located  as 
fai  as  possible  from  a  machinery  space 
or  fuel  tank;  and 

(4)  If  an  accommodation  space,  the 
single  means  of  escape  does  not  include 
a  deck  scuttle  or  a  ladder. 

(q)  Alternative  means  of  escape  from 
spaces  may  be  provided  if  acceptable  to 
the  Commanding  Officer,  Marine  Safety 
Center. 

S 1 1 6.51 0    Embarliatton  stations. 

(a)  A  vessel  must  have  a  least  two 
designated  embarkation  stations  on  the 
embarkation  deck  of  each  main  vertical 
zone,  and  at  least  one  on  each  side  of 
the  vessel. 

(b)  Embarkation  stations  and 
approaches  thereto  must: 

(1)  Be  areas  that  are  easily  traversed; 

(2)  be  provided  with  handholds;  and 

(3)  Be  well  illuminated. 

(c)  Each  embarkation  station  must  be 
arranged  to  allow  the  safe  boarding  of 


survival  craft.  They  must  not  be  located 
in  areas  where  rolling  of  the  vessel 
could  cause  contact  between  the 
propeller(s)  and  survival  craft. 
Bulwarks,  handrails,  and  lifelines  must 
be  fitted  with  openings  that  are 
normally  closed  but  that  may  be  opened 
while  survival  craft  are  being  boarded, 
allowing  passengers  to  pass  through 
rather  than  climb  over. 

f  1 1 6.520    Emergency  evacuation  plan. 

The  owner  or  managing  operator  shall 
prepare  an  evacuation  plan  that  must: 

(a)  Identify  possible  casualties 
involving  fires  or  flooding,  including  a 
fire  in  the  largest  capacity  passenger 
space  in  each  main  vertical  zone; 

(b)  Provide  procedures  for  evacuating 
all  affected  spaces  in  the  event  of 
possible  fire  or  flooding  in  the  largest 
capacity  passenger  space  in  each  main 
vertical  zone,  without  abandoning  the 
vessel,  including: 

(1)  Identify  readily  accessible  areas  of 
refuge  for  the  maximum  number  of 
persons  allowed  aboard  the  vessel.  The 
capacity  for  an  area  of  refuge  may  not 
exceed  the  number  of  p>ersons  specified 
in  §  116.438(m)(2)  of  this  part,  except 
that  one  person  may  be  permitted  for 
each  0.28  square  meters  (3  square  feet) 
of  deck  area;  and 

(2)  Identify  at  least  two  means  of 
escape  complying  with  §  114.400  from 
the  space  being  evacuated;  and 

(c)  Include  procedures  to  evacuate 
passengers  from  the  vessel  using  an 
abandon  ship  plan,  considering  the 
number  of  passengers  and  the  vessel's 
route.  The  abandon  ship  plan  must 
identify  at  least  one  escape  route  from 
each  area  of  refuge  to  each  embarkation 
station  required  by  §  1 16.510  of  this 
part. 

§  1 1 6.530    Fire  controi  plan. 

A  fire  control  plan  must  be  posted  on 
the  vessel  in  a  location  that  is  accessible 
and  visible  to  all  passengers.  The  plan 
must  show  escape  routes,  areas  of 
refuge,  embarkation  stations,  the 
location  of  fire  protection/emergency 
equipment,  compartment  titles  and 
hazard  classification  of  accommodation 
and  service  spaces,  and  structural  fire 
protection  boundaries. 

Subpart  F — Ventilation 

§  1 1 6.600    Ventilation  of  enclosed  and 
partially  enclosed  spaces. 

(a)  An  enclosed  or  partially  enclosed 
space  within  a  vessel  must  be 
adequately  ventilated  in  a  manner 
suitable  for  the  purpose  of  the  space. 

(b)  A  power  ventilation  system  must 
be  capable  of  being  shut  down  from  the 
pilot  house. 
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(c)  An  enclosed  crew  accommodation 
space  and  any  other  space  occupied  by 
a  crew  member  on  a  regular  basis  must 
be  ventilated  by  a  power  ventilation 
system  unless  natural  ventilation  in  all 
ordinary  weather  conditions  is 
satisfactory  to  the  OCMI. 

(d)  An  exhaust  duct  over  a  frying  vat 
or  a  grill  must  be  at  least  11  U.S. 
Standard  Gauge  (USSG)  steel. 

§i15.oiC     VaritiiauOn  uiJCta. 

(a)  For  the  purposes  of  this  section,  a 
ventilation  duct  includes  any  type  of 
piping,  chamber,  or  conduit  used  for 
ventilation. 

(b)  A  ventilation  duct,  and  matenais 
incidental  to  its  installation,  must  be 
made  of  noncombustible  material 

(c)  Combustibles  and  other  foreign 
materials  are  not  allowed  within 
ventilation  ducts.  However,  metal 
piping  and  electrical  winng  installed  in 
a  metal  protective  enclosure  may  be 
installed  within  ventilation  ducts, 
provided  that  the  piping  or  the  wiring 
does  not  interfere  with  the  operation  of 
fire  dampers  Electrical  winng  and 
piping  may  not  be  installed  in  an 
exhaust  duct  over  a  frying  vat  or  gnll 

(d)  Suitable  means,  such  as  a  manual 
damper,  automatic  damper,  or  vent 
cover,  must  be  provided  in  an  accessible 
location  outside  the  space  served  by  the 
ventilation  duct  for  shutting  off  the 
passage  of  air  through  the  ventilation 
duct  in  the  event  of  fire. 

(e)  A  ventilation  duct  must  not  serve 
more  than  one  main  vertical  zone; 
penetrations  of  main  vertical  zones  must 
be  minimized. 

(f)  A  ventilation  duct  penetrating  an 
A-Class  or  B-Class  fire  control  boundary 
must  meet  the  following  requirements: 

(1)  A  ventilation  duct  must  meet  the 
same  requirements  relative  to  the 
passage  of  smoke  and  flame  as  the  fire 
control  boimdary  penetrated; 

(2)  A  steel  duct  penetrating  an  A-Class 
fire  control  boundary  must  be  of  at  least 
11  USSG,  and  a  steel  duct  penetrating 

a  B-Class  bulkhead  or  deck  must  be  of 
at  least  16  USSG; 

(3)  A  duct  that  is  not  steel  must  be 
fitted  wdth  a  steel  sleeve  at  each  A-Class 
or  B-Class  fire  control  boundary 
penetrated.  The  sleeves  must  extend  at 
least  455  millimeters  (18  inches)  on 
each  side  of  the  penetration  and  be  of 
the  same  thickness  required  for  steel 
ducts; 

(4)  A  duct  penetrating  a  main  vertical 
zone  bulkhead  must  be  fitted  with  an 
automatic  fire  damper  at  the  main 
vertical  zone  bulkhead. 

(5)  A  duct  penetrating  an  .^-Class  fire 
control  boundary  and  opening  into  a 
space  formed  by  that  bo'andar\'  must  be 
equipped  with  a  fire  damper. 


(6)  A  steel  duct  that  penetrates  an  A- 
Class  fire  control  boundarv  other  thafl  a 
main  vertical  zone  bulkhead,  and  does 
not  open  within  the  space  formed  by  the 
boundary  need  not  be  fitted  with  a  fire 
damper  provided  the  duct  is  at  least  11 
USSG  throughout  that  space; 

(7)  .\  duct  penetrating  an  insulated 
fire  control  boundary  must  be  fitted 
with  insulation  of  the  same  type  and 
thickness  as  the  boundary  penetrated  for 
a  distance  of  at  least  305  millimeters  (12 
inches)  on  the  insulated  side  of  the 
boundarv  A  fire  damper  blade  need  not 
be  insulated,  and 

(8)  Ducts  serving  cargo  spaces, 
machinery  spaces,  or  vehicles  spaces 
must  be  fitted  with  automatic  fire 
dampers. 

(g)  Fire  dampers,  where  required  by 
this  section,  must  comply  with  the 
following  requirements; 

(1  j  A  fire  damper  and  casing  must  be 
at  least  1 1  USSG  and  not  more  than  3.2 
millimeters  (0.125  inch)  gap  between 
the  blade  and  casing; 

(2)  A  fire  damper  must  close  against 
the  draft  in  the  duct  and  be  accessible 
for  periodic  inspection  by  means  of  a 
hinged  or  bolted  plate  in  the  duct  and 
surrounding  bulkhead  or  deck,  if  fitted; 

(3)  Fire  damper  springs,  blades,  and 
hinges  must  be  of  stainless  steel 
construction  or  of  steel  suitably  coated 
to  prevent  corrosion; 

(4)  Fire  dampers  must  be  capable  of 
manual  operation  from  outside  the 
space  served,  be  fitted  with  an  indicator 
showing  whether  the  damper  is  open  or 
closed,  and  be  marked  vn\h  red  letters 
of  at  least  12.7  millimeters  (0.5  inches) 
in  height  stating  "VENTILATION  FIRE 
DAMPER";  and 

(5)  An  automatic  fire  damper  must 
meet  the  above  requirements  and  must 
be  designed  to  operate  at  74''C  (165°F) 
for  normal  locations  and  approximately 
100°C  (212°F)  for  locations  such  as 
galleys. 

(h)  A  ventilation  duct  serving  a 
stairtower  must  not  serve  another  space. 

(i)  A  stairway  or  a  stairtower  must  not 
serve  as  an  air  retiu-n  for  another  space. 

(j)  A  duct  in  a  bulkhead  or  overhead 
designed  for  the  passage  of  air  from  one 
space  to  another  (i.e.,  a  "jumper  duct") 
is  prohibited. 

(k)  The  use  of  concealed  spaces  as 
return  ventilation  plenums  or  ducts  is 
prohibited.  Ventilation  air  return  must 
be  by  ducts. 

§  1 1 6.620    Ventilation  ot  machinery  and 
fuel  tank  spaces 

In  addition  to  the  requirements  of  this 
subpart,  ventilation  systems  for  spaces 
containing  machinery  or  fuel  tanks  must 
complv  with  the  requirements  of  Part 

119  of  this  chapter. 


Subpart  G — Crew  Spaces 

§116.7(X)    General  requirements. 

(a)  A  crew  accommodation  space  and 
a  work  space  must  be  of  sufficient  size, 
adequate  construction,  and  with 
suitable  equipment  to  provide  for  the 
safe  operation  of  the  vessel  and  the 
protection  and  accommodation  of  the 
crew  in  a  manner  practicable  for  the 
size,  facilities,  service,  route,  speed,  and 
modes  uf  uperatiuu  of  the  vessel. 

(b)  The  deck  above  a  crew 
accommodation  space  must  be  located 
above  the  deepest  load  waterUne. 

$116,710    Ovemtght  accommodations. 

Overnight  accommodations  must  be 
provided  for  all  crew  members  if  the 
vessel  is  operated  more  than  12  hours  in 
a  24  hour  period,  unless  the  crew  is  put 
ashore  and  the  vessel  is  provided  with 
a  new  crew. 

§  ■>  16  730     Crevi  accommoaatlOOSOn 
vessels  o1  more  thar  '  9  6  meters  (65  feet) 
in  lengt^  wttn  oven^ign'  accommociations 
for  more  ttian  49  passengers. 

A  crew  accommodation  space  on  a 
vessel  of  more  than  19.8  meters  (65  feet) 
in  length  with  overnight 
accommodations  for  more  than  49 
passengers  must  comply  with  §§  72.20- 
10(a),  Cb),  (d).  and  (e);  72.20-15;  72.20- 
20(c)(1);  72.20-25  (a)  and  (d)  72.20-30; 
72.20-35;  72.20-45;  72.20-50;  and 
72.20-55  in  subchapter  H  of  this 
chapter. 

SuDpart  H — Passenger 
Accommodations 

§116.800    Ger>eral  requirements. 

(a)  All  passenger  accommodations 
must  be  arranged  and  equipped  to 
provide  for  the  safety  of  the  passengers 
in  consideration  of  the  route,  modes  of 
operation,  and  speed  of  the  vessel. 

(b)  The  height  of  ceiUngs  in  a 
passenger  accommodation  space, 
including  aisles  and  passageways,  must 
be  at  least  1880  millimeters  (74  inches), 
but  may  be  reduced  at  the  sides  of  a 
space  to  allow  for  camber,  wiring, 
ventilation  ducts,  and  piping. 

(c)  A  passenger  accommodation  space 
must  be  maintained  to  minimize  fire 
and  safety  hazards  and  to  preserve 
sanitary  conditions.  Aisles  must  be  kept 
clear  of  obstructions. 

(d)  A  passenger  accommodation  space 
must  not  contain: 

(1)  Electrical  generation  equipment  or 
transformers,  high  temperature  parts, 
pipelines,  rotating  assembUes,  or  any 
other  item  that  could  injure  a  passenger, 
unless  such  an  item  is  adequately 
shielded  or  isolated;  or 

(2)  A  control  for  operating  the  vessel, 
imless  the  control  is  so  protected  and 
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located  that  operation  of  the  vessel  by 
a  crew  member  will  not  be  impeded  by 
a  passenger  during  normal  or  emergency 
operations. 

(e)  The  deck  above  a  passenger 
accommodation  space  must  be  located 
above  the  deepest  load  waterline. 

(f)  A  variation  from  a  requirement  of 
this  subpart  may  be  authorized  by  the 
Commanding  Officer.  Marine  Safety 
Center  for  an  unusual  arrangement  or 
design  provided  there  is  no  signi^cant 
reduction  of  space,  accessibility  safety, 
or  sanitation. 


la,  .A  tx'nn  must  ov  pruviueu  lor  each 
passenger  authorized  to  be  carried  in 
overnight  accommodation  spaces.  Each 
berth  must  measure  at  least  1880 
millimeters  (74  inches]  by  610 
millimeters  (24  inches)  and  have  at  least 
610  millimeters  (24  inches]  of  clear 
space  above. 

(b)  Berths  must  not  be  located  more 
than  three  high  and  must  be  constructed 
of  wood,  fiber  reinforced  plastic,  or 
metal.  A  berth  located  more  than  1,525 
millimeter  (60  inches]  above  the  deck 
must  be  fitted  with  a  suitable  aid  for 
access. 

(c]  The  construction  and  arrangement 
of  berths  and  other  furniture  must  allow 
free  and  unobstructed  access  to  each 
berth.  Each  berth  must  be  immediately 
adjacent  to  an  aisle  leading  to  a  means 
of  escape  from  the  accommodation 
space.  As  aisle  alongside  a  berth  must 
be  at  least  610  millimeters  (24  inches) 
wide.  An  aisle  joining  two  or  more 
aisles  in  an  overnight  accommodation 
space  must  be  at  least  1 ,065  (42  inches) 
wide. 

f11«.820    SM«n«. 

(a)  A  seat  must  be  provided  for  each 
passenger  permitted  in  a  space  for 
which  the  fixed  seating  criterion  in 

§  115.113(b)(3)  of  this  subchapter  has 
been  used  to  determine  the  niunber  of 
passengers  permitted. 

(b)  A  seat  must  be  constructed  to 
minimize  the  possibility  of  injury  and 
avoid  trapping  occupants. 

(c)  Installation  of  seats  must  provide 
for  ready  escape. 

(d)  Seats,  including  fixed,  temporary, 
er  portable  seats,  must  be  arranged  as 
follows: 

(1)  An  aisle  of  not  more  than  3.8 
meter  (15  feet)  in  overall  length  must  be 
not  less  than  610  millimeters  (24  inches] 
in  width. 

(2)  An  aisle  of  more  than  3.8  meter  (15 
feet)  in  overall  length  must  be  not  less 
than  760  millimeters  (30  inches)  in 
width. 

(3)  Where  seats  are  in  rows,  the 
(kstance  from  seat  front  to  seat  front 


must  be  not  less  than  760  milUmeters 
(30* inches)  and  the  seats  must  be 
secured  to  a  deck  or  bulkhead. 

(4)  Seats  used  to  determined  the 
number  of  passengers  permitted,  in 
accordance  with  <)  115.113(b)(3i  of  this 
subchapter,  must  be  secured  to  the  deck. 
bulkhead,  or  bulwark. 

Subpart  I — RaHs  and  Quartto 

1118.900    0«:k  rails. 

(a)  Except  as  otherwise  provided  in 
this  section,  rails  or  equivalent 
protection  must  be  installed  near  the 
periphery  of  all  decks  of  a  vessel 
accessible  to  passengers  or  crew. 
Equivalent  protection  may  include 
lifelines,  wire  rope,  chains,  and 
bulwarks,  that  provide  strength  and 
support  equivalent  to  fixed  rails.  Deck 
rails  must  include  a  top  rail  with  the 
minimum  height  required  by  this 
section,  and  lower  coiu-ses  or  equivalent 
protection  as  required  by  this  section. 

(h)  Deck  rails  must  be  designed  and 
constructed  to  withstand  a  point  load  of 
91  kilograms  (200  pounds)  applies  at 
any  point  in  any  direction,  and  a 
imiform  load  of  74  kilograms  per  meter 
(50  pounds  per  foot)  appUed  to  the  top 
rail  in  any  direction.  The  point  and 
uniform  loads  do  not  need  to  be  applied 
simultaneously. 

(c)  Where  space  limitations  make 
deck  rails  impractical  for  areas  designed 
for  crew  use  only,  such  as  at  narrow 
catwalks  in  way  of  deckhouse  sides, 
hand  grabs  may  be  substituted. 

(d)  The  height  of  top  rails  required  by 
paragraph  (a)  of  this  section  must  be  as 
follows: 

(1)  Rails  on  passenger  decks  of  a  ferry 
or  a  vessel  engaged  in  excursion  trips, 
including  but  not  limited  to  sightseeing 
trips,  dinner  and  party  cruises,  and 
overnight  cruises,  must  be  at  least  1,000 
millimeters  (39.5  inches)  high. 

(2)  Rails  on  a  vessel  subject  to  the 
1966  International  Convention  on  Load 
Lines  must  be  at  least  1,000  millimeters 
(39.5  inches)  high. 

(3)  All  other  rails  must  be  at  least  918 
millimeters  (36  inches)  high. 

(e)  A  sailing  vessel,  an  open  boat,  or 
any  other  vessel  not  specifically  covered 
elsewhere  in  this  section,  must  have 
rails  of  a  minimum  height  or  equivalent 
protection  as  considereifi  naceasary  by 
the  cognizant  OCMI,  baaed  oa  the 
vessel's  operation,  route,  asd  seating 
arrangement. 

(f)  Rail  courses  or  aa  equivalent  muet 
be  installed  between  a  top  rail  required 
by  paragraph  (a)  of  this  aectien  and  the 
deck  so  that  no  open  space  exists  that 

is  more  than  385  millimeters  (12  inches) 
high,  except: 


(1)  On  passenger  decks  of  a  ferry  or 
of  a  vessel  on  an  exclusion  trip  one  of 
the  following  must  be  installed: 

(i)  Bulwarks: 

(li)  Chain  link  fencing  or  wire  mesh 
that  has  openings  of  not  more  than  100 
millimeters  (4  inches)  in  diameter;  or 

(ill)  Bars,  slats,  rail  courses,  or  an 
equivalent  spaced  at  intervals  of  not 
more  than  100  millimeters  (4  inches). 

(2)  On  a  vessel  subject  to  the  1966 
International  Convention  on  Load  Lines, 
rail  courses,  or  an  equivalent,  must  be 
installed  so  that  there  is  not  an  open 
space  higher  than  230  millimeters  (9 
inches)  from  the  deck  to  the  first  rail 
course  or  equivalent. 

(g)  Rails  must  be  permanently 
installed  except  that  the  following  rails 
may  be  removable: 

(1)  Rails  in  way  of  embarkation 
stations  and  boarding  locations;  and 

(2)  Rails  on  a  vessel  when  the  service 
of  the  vessel  is  routinely  changed,  as 
determined  by  the  cognizant  OCMI,  and 
the  required  top  rail  height  varies 
depending  on  the  service  of  the  vessel 
at  a  nartirular  timft 

S  ':  16.»2C     Storm  rans. 

Suitable  storm  rails  or  hand  grabs 
must  be  installed  where  necessary  in 
passageways,  at  deckhouse  sides,  and  at 
ladders  and  hatches. 

§116.&^.     G'-iaras  m  ^«nict«  spaces 

On  a  vessel  autnonzeci  to  carry  one  or 
more  vehicles,  suitable  chains,  cables, 
or  other  barriers  must  be  installed  at  the 
end  of  each  vehicle  runway.  In  addition, 
temporary  rails  or  equivalent  protection 
must  be  installed  in  way  of  each  vehicle 
ramp,  in  compliance  with  §  1 16.900  of 
this  part,  when  the  vessel  is  underway. 

§116.^^     Csuards  i<»r  *Kpos«<]  naiard% 

An  exposed  hazard,  such  as  gears  or 
rotating  machinery,  must  be  protected 
by  a  cover,  guard,  or  rail. 

f114.S'0     O'otec-Tvor  aKjemst  lot  piping 

Pipmg,  mciuQing  valves,  pipe  rittings 
and  flanges,  conveying  vapor,  gas,  or 
liquid,  the  temperature  of  which 
exceeds  65.5"  C  (150"  F),  must  be 
insulated  where  necessary  to  prevent 
injuries. 


S«t>t>ari  , 


W4n4o««  0»«8truction  and 


i  *.  )4.  VOVO    &«««%  9*M:t^  TtetsnM*. 

Glass  and  other  ^  ./    .^  material  used 
in  windows  must  be  of  material  that 
will  not  break  into  dangerous  fragments 
if  fractiu«d. 

|1tt.l020     8ln»ngt»i 

Each  windew,  pert  hole,  and  its 
means  of  attachment  to  the  hull  or  deck 
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house,  must  be  capable  of  withstEinding 
the  maximum  load  from  wave  and  wind 
conditions  expected  due  to  its  location 
on  the  vessel  and  the  authorized  route 
of  the  vessel. 

§  11 6. 1 030    Operating  station  visibility. 

(a)  Windows  and  other  openings  at 
the  operating  station  must  be  of 
sufficient  size  and  properly  located  to 
pro\'ide  an  adequate  \'iew  for  safe 
navigation  in  all  operating  conditions. 

(b)  Glass  or  other  glazing  material 
used  in  windows  at  the  operating 
station  must  have  a  light  transmission  of 
not  less  than  70  percent  according  to 
Test  2  of  American  National  Standards 
Institute  (ANSI)  Z  26.1  "Safety  Glazing 
Materials  For  Motor  Vehicles  Operating 
on  Land  Highways,"  and  must  comply 
with  lest  15  of  ANSI  Z  26.1  for  Class 

I  Optical  Deviation. 

S'-Dpart  K— Drainage  and  Watertight 
integr^r,  o*  Weather  Decks 

§116.1110    Drainage  of  flush  deck  vessels 

(a)  Except  as  provided  in  paragrapl: 
(b)  of  this  section,  the  weather  deck  on 
a  flush  deck  vessel  must  be  watertight 
and  have  no  obstruction  to  overboard 
drainage. 

(b)  Each  flush  deck  vessel  may  have 
solid  bulwarks  in  the  forward  one-third 
length  of  the  vessel  if: 

(1)  The  bulwarks  do  not  form  a  well 
enclosed  on  all  sides;  and 

(2)  The  foredeck  of  the  vessel  has 
sufficient  sheer  to  ensure  drainage  aft. 

§116.1120     Drainage  of  cockpit  vessels, 
well  deck  vessels,  and  open  t>oats. 

Drainage  of  cockpit  vessels,  well  deck 
vessels,  and  open  boats  must  meet  the 
applicable  requirements  of  §§  178.420, 
178.430,  178.440,  178.450  in  subchapter 
T  of  this  chapter. 

§116.1160    Watertight  integrity. 

(a)  A  hatch  exposed  to  the  weather 
must  be  watertight,  except  that  the 
following  hatches  may  be  weathertight: 

(1)  A  hatch  on  a  watertight  trunk  that 
extends  at  least  305  millimeters  (12 
inches)  above  the  weather  deck; 

(2)  A  hatch  in  a  cabin  top;  and 

(3)  A  hatch  on  a  vessel  that  operates 
only  on  protected  waters. 

(b)  A  hatch  cover  must: 

(1)  Have  securing  devices;  and 

(2)  Be  attached  to  the  hatch  frame  or 
coaming  by  hinges,  captive  chains,  or 
other  devices  of  substantial  strength  to 
prevent  its  loss. 

(c)  A  hatch  cover  that  provides  access 
to  accommodation  spaces  must  be 
operable  from  either  side. 

(d)  A  weathertight  door  must  be 
provided  for  each  opening  located  in  a 
deck  house  or  companionway. 


Permanent  watertight  coamings  must  be 
provided  as  follows: 

(1)  On  a  vessel  on  an  exposed  or 
partially  protected  route,  a  watertight 
coaming  with  a  height  of  at  least  150 
millimeters  (6  inches)  must  be  provided 
under  each  weathertight  door  in  a 
cockpit  or  a  well,  or  on  the  main  deck 
of  a  flush  deck  vessel. 

(2)  On  a  vessel  on  a  protected  route. 

least  75  millimeters  (3  inches]  must  be 
provided  under  each  weathertight  door 
in  a  cockpit  or  a  well. 

(3)  The  height  of  the  watertight 
coaming  for  a  hinged  watertight  door, 
need  only  be  sufficient  to  accommodate 
the  door. 

Subpart  L— Ballast  Syster^s 

§116.1200    Ballast 

(dj  Any  solid  fixed  ballast  used  to 
comply  with  the  requirements  of  Parts 
170  and  171  in  subchapter  S  of  this 
chapter  must  be: 

(1)  Stowed  in  a  manner  that  prevents 
shifting  of  the  ballast;  and 

(2]  Installed  to  the  satisfaction  of  the 
cognizant  OCMI. 

fb]  Solid  fixed  ballast  may  not  be 
located  forward  of  the  collision 
bulkhead  unless  the  installation  and 
arrangement  of  the  ballast  and  the 
collision  bulkhead  minimizes  the  risk  of 
the  ballast  penetrating  the  bulkhead  in 
a  collision. 

(c)  Solid  fixed  ballast  may  not  be 
removed  from  a  vessel  or  relocated 
unless  approved  by  the  cognizant  OCMI 
except  that  ballast  may  be  temporarily 
moved  for  a  vessel  examination  or 
repair  if  it  is  replaced  to  the  satisfaction 
of  the  OCMI. 

(d]  Water  ballast,  either  as  an  active 
system  or  permanent,  must  be  approved 
by  the  Commanding  Officer.  Marine 
Safety  Center. 
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Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  PR  58801.  3  CFR.  1980  Comp..  p. 
277;49CFR  1.46. 

Subpart  A — General  Provisions 

§117.10    Applicability  to  vessels  on  an 
international  voyage. 

A  vessel  on  an  international  voyage 
must  meet  the  requirements  in 
subchapter  H  of  this  chapter  for 
passenger  vessels. 

§117.15    Applicability  to  existing  vessels. 

An  existing  vessel  must  comply  with 
the  requirements  of  this  part  except  as 
otherwise  specified  by  this  section. 

(a)  Before  March  11,  2001,  or  10  years 
after  the  vessel's  keel  was  laid  or  the 
vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later,  an 
existing  vessel  may  comply  with  the 
requirements  in  effect  for  the  vessel 
prior  to  March  11,  1996,  for  the  number 
and  type  of  siuvival  craft,  stowage 
arrangements,  and  launching  appliances 
for  survival  craft. 

(b)  On  or  before  March  11.  2001,  or  10 
years  after  the  vessel's  keel  was  laid  or 
the  vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later,  an 
existing  vessel  must: 

(1)  Be  equipped  with  the  number  of 
survival  craft  required  for  its  route 
under  §§  117.202,  117.204.  117.205. 
117.206.  117.207,  or  117.208  of  this 
part,  as  applicable;  and 

(2)  Comply  with  the  stowage  and 
launching  appliance  requirements  for 
siurival  craft  in  §§  117.130  through 
117.150  of  this  part,  inclusive. 

(c)  Each  inflatable  liferaft,  inflatable 
buoyant  apparatus,  life  float,  and 
buoyant  apparatus  on  the  vessel  on 
March  11, 1996,  may  be  used  to  meet 
the  requirements  of  this  part  as  long  as 
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the  svu-vival  craft  is  in  good  and 
serviceable  condition. 

(d)  When  any  lifesaving  equipment  on 
a  vessel  is  replaced  or  a  vessel 
undergoes  repairs,  alterations,  or 
modifications  of  a  major  character 
involving  replacement  of,  or  any 
addition  to,  the  existing  lifesaving 
equipment,  each  new  piece  of  lifesaving 
equipment  must  meet  this  f>art. 

(e)  .A  combination  flare  and  smoke 
distress  signal  approved  in  accordance 
with  §  160.023  in  subchapter  Q  of  this 
chapter,  may  be  used  on  an  existing 
vesaal  until  che  expiration  date  of  the 
distress  signal  but  no  later  than  March 
11,  1999.  as  one  of  the  distress  signals 
required  by  §  1 1 7.68  of  this  part. 

U)  Until  February  1,  1999.  a  Coast 
Guard  approved  121.5/243  MHz  Class  A 
Emergency  Position  Indicating 
Radiobeacon  (EPIRB)  may  be  used  to 
meet  the  requirement  for  an  EPIRB 
under  §  1 1 7  64  of  this  part,  if  die  EPIRB 

(i]  Is  operable: 

(2)  Is  installed  to  automatically  float- 
free  and  activate; 

(3)  Was  manufactured  on  or  after 
October  1,  1988;  and 

(4)  Was  mstalled  on  the  vessel  on  or 
before  March  11,  1996. 

(g)  Until  February  1.  1999.  a  Federal 
Communications  Commission  (FCC) 
Type  Accepted  VHF-FM  Class  C  EPIRB 
may  be  used  to  meet  the  requirement  for 
an  EPIRB  on  a  vessel  operating  on  a 
Great  Lakes  route  under  §  117.64  of  this 
part,  if  the  EPIRB, 

(1)  Is  operable;  and 

;2)  Was  installed  on  the  vessel  on  or 
before  March  11.  1996 

(h)  Until  March  11,  1997  an  existing 
vessel  on  a  limited  coastwise  route  need 
not  comply  with  §  117.64  of  this  part. 

(i)  An  existing  vessel  need  not  comply 
with  S  1 17.78(a)(4)  of  this  part. 

(j)  An  existing  vessel  must  comply 
with  either  §117,210  of  this  part  or  with 
the  regulations  for  rescue  boats  that 
were  ir  effect  for  the  vessel  prior  to 
March  il,  1996. 

$117,25    Ad(Mtk>n«<  requirements. 

(a)  Each  item  of  lifesaving  equipment 
carried  on  board  a  vessel  but  not 
required  under  this  part,  must  be  of  an 
approved  type  meeting  the 
specifications  for  lifesaving  equipment 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(b)  The  cognizant  Officer  in  Charge, 
Marine  Inspection  (OCMI)  may  require 
a  vessel  to  carry  specialized  or 
additional  lifesaving  equipment  if: 

(1)  The  OCMI  determines  the 
conditions  of  the  voyage  render  the 
requirements  of  this  part  inadequate:  or 

(2)  The  vessel  is  operated  in  Arctic, 
Antarctic,  or  other  severe  conditions  not 
covered  imder  this  part. 


Subpart  B — Emergency 
Communications 

$  117.64    Emergency  Position  Indicating 
RadtobMcons  (EPIRB). 

Each  vessel  that  operates  on  the  high 
seas,  or  that  operators  beyond  three 
miles  from  the  coastline  of  the  Great 
Lakes,  must  have  on  board  a  FCC  Type 
Accepted  Category  1 .  406  MHz  EPIRB, 
installed  to  automatically  float  free  and 
activate, 

§  11 7,68    Distress  flares  and  smoke 
signal*. 

(a)  Oceans,  coastwise,  and  Great 
Lakes  routes   \  vessel  on  an  oceans, 
coastwise,  or  Great  Lakes  route  must 
carry: 

(1)  Six  hand  red  flare  distress  signals 
approved  in  accordance  with  §  160,021 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant; 
and 

(2)  Six  hand  orange  smoke  distress 
signals  approved  in  accordance  with 
§  160.037  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(b)  Lakes,  bays,  and  sounds,  and 
rivers  mutes.  A  vessel  on  a  lakes,  bays, 
and  sounds,  or  rivers  route  must  carry: 

( 1 )  Three  hand  red  flare  distress 
signals  approved  in  accordance  with 
§  160,021  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant;  and 

(2)  Three  hand  orange  smoke  distress 
signals  approved  in  accordance  with 

§  160,037  m  subchapter  Q  of  this 
:hapter.  or  other  standard  specified  by 
-he  Commandant, 

(c)  Substitutions.  (1)  A  rocket 
parachute  flare  approved  in  accordance 
with  §  160,036  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant,  may  be  substituted  for 
any  of  the  hand  red  flare  distress  signals 
required  under  paragraph  (a)  or  (b)  of 
this  section. 

(2)  One  of  the  following  may  be 
substituted  for  any  of  the  hand  orange 
smoke  distress  signals  required  under 
paragraph  (a)  or  (b)  of  this  section: 

(i)  A  rocket  parachute  flare  approved 
in  accordance  with  §  160,036  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(ii)  A  hand  red  flare  distress  signal 
approved  in  accordance  with  §  160.021 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(iii)  A  floating  orange  smoke  distress 
signal  approved  in  accordance  with 
§  160,022  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant, 

(d)  Exemption  for  vessels  on  short 
nms.  A  vessel  operating  on  short  runs 


limited  to  approximately  30  minutes 
away  from  the  dock  is  not  required  to 
carry  distress  flares  and  smoke  signals 
under  this  section. 

(e)  Stowage.  Each  flare  carried  to  meet 
this  section  must  be  stowed  in  one  of 
the  following: 

(1)  A  portable  watertight  container 
carried  at  the  operating  station,  and 
marked  as  required  by  §  122.614  of  this 
subchapter;  or 

(2)  A  pyrotechnic  locker  secured 
above  the  freeboard  deck,  away  from 
heat,  in  the  vicinity  of  the  operating 
station. 

Subpart  C — Lite  Buoys  and  Life  jackets 

$117.70    Ring  lite  buoys, 

(a)  A  vessel  must  have  one  or  more 
ring  life  buoys  as  follows: 

(1)  A  vessel  of  not  more  than  7,9 
meters  (26  feet)  in  length  must  carry  a 
minimum  of  one  life  buoy  of  not  less 
than  510  millimeters  (20  inches)  in 
diamter; 

(2)  A  vessel  of  more  than  7,9  meters 
(26  feet)  in  length,  but  not  more  than 
19,8  meters  (65  feet),  must  carry  a 
minumum  of  one  life  buoy  of  not  less 
than  610  millimeters  (24  inches)  in 
diameter;  and 

(3)  A  vessel  of  more  than  19,8  meters 
(65  feet)  in  length  must  carry  a 
minimum  of  three  life  buoys  of  not  less 
than  610  millimeters  (24  inches)  in 
diameter, 

(b)  Each  ring  life  buoy  on  a  vessel 
must: 

(1)  Be  approved  in  accordance  with 
§  160,050  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant; 

(2)  Be  readily  accessible: 

(3)  Be  stowed  in  a  way  that  it  can  be 
rapidly  cast  loose; 

(4)  Not  be  permanently  secured  in  any 
way;  and 

(5)  If  on  a  vessel  on  an  oceans  or 
coastwise  route,  be  orange  in  color. 

(c)  At  least  one  ring  life  buoy  must  be 
fitted  with  a  Lifeline,  If  more  than  one 
ring  life  buoy  is  carried,  at  least  one 
must  not  have  a  Lifeline  attached.  Each 
Ufeline  on  a  ring  hfe  buoy  must: 

(1)  Be  buoyant; 

(2)  Be  at  least  18,3  meters  (60  feet)  in 
length; 

(3)  Be  non-kinking; 

(4)  Have  a  diameter  of  at  least  7,9 
millimeters  (5/16-inch); 

(5)  Have  a  breaking  strength  of  at  least 
510  kilograms  (1,124  pounds);  and 

(6)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(d)  At  least  one  ring  buoy  must  be 
fitted  with  a  floating  waterhght.  unless 
the  vessel  is  limited  to  daytime 


operation,  in  that  case  no  floating 
waterlight  is  required. 

(1)  Each  floating  waterlight  must  be 
approved  in  accordance  with  §  161.010 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(2)  Each  ring  life  buoy  with  a  floating 
waterlight  must  have  a  lanyard  of  at 
least  910  millimeters  (3  feet)  in  length, 
but  not  more  than  1 ,830  millimeters  (6 
feet),  securing  the  waterlight  around  the 
body  of  the  ring  life  buoy, 

(3)  Each  floating  waterlight  installed 
after  March  11,  1997,  on  a  vessel 
carrying  only  one  ring  life  buoy,  must  be 
attached  to  a  lanyard  with  a  corrosion- 
resistant  clip.  The  clip  must  have  a 
strength  of  at  least  22,7  kilograms  (50 
pounds)  and  allow  the  waterlight  to  be 
quickly  disconnected  from  the  ring  life 
buoy, 

§117.71     Life  Jackets, 

(a)  An  adult  life  jacket  must  be 
provided  for  each  person  carried  on 
board  a  vessel, 

(b)  In  addition,  a  number  of  child-size 
life  jackets  equal  to  at  least  10%  of  the 
number  of  the  persons  permitted  on 
board  must  be  provided,  or  such  greater 
number  as  necessary  to  provide  a  life 
jacket  for  each  person  being  carried  that 
is  smaller  than  the  lower  size  limit  of 
the  adult  life  jackets  provided  to  meet 
this  section,  except  that: 

(1)  Child-size  life  jackets  are  not 
required  if  the  vessel's  Certificate  of 
Inspection  is  endorsed  for  the  carriage 
of  adults  only,  or 

(2)  When  all  "extended  size"  life 
preservers  (those  with  a  lower  size  limit 
for  persons  of  1,195  millimeters  (47 
inches)  in  height  or  weighing  20,4 
kilograms  (45  pounds))  are  carried  on 
board,  a  minimum  of  only  5% 
additional  child  size  devices  need  be 
carried, 

(c)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  each  life  jacket  must  be 
approved  in  accordance  with  either  §§ 
160,002,  160,005,  or  160.055  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 

(d)  Cork  and  balsa  wood  lifejackets 
previously  approved  in  accordance  with 
§§  106,003,  or  160.004  in  subchapter  Q 
of  this  chapter,  on  board  an  existing 
vessel  prior  to  March  11,  1996,  may 
continue  to  be  used  to  meet  the 
requirements  of  this  section  until  March 
11. 1999  provided  the  lifejackets  are 
maintained  in  good  and  serviceable 
condition. 

§  117,72    Personal  flotation  aewices  carneC 
in  addition  to  life  jackets. 

(a)  Equipment  carried  under  this 
section  is  not  acceptable  in  lieu  of  any 
portion  of  the  required  number  of 


approved  life  jackets  and  must  not  be 
substituted  for  the  approved  life  jackets 
required  to  be  worn  during  drills  and 
emergencies. 

(b)  Wearable  marine  buoyant  devjces 
that  include  "ski  vests,"  "boating 
vests."  and  "fishing  vests,"  approved  in 
accordance  with  §  160,064  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
may  be  carried  as  additional  equipment. 

(c)  Buoyant  work  vests  approved  in 
accordance  with  §  160,053  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
may  be  carried  as  additional  equipment 
for  use  of  persons  working  near  or  over 
the  water. 

(d)  Commercial  hybrid  personal 
flotation  devices  (PFD)  approved  in 
accordance  with  §  160,077  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
may  be  carried  as  additional  equipment 
for  use  of  persons  working  near  or  over 
the  water.  Each  commercial  hybrid  PFD 
must  be: 

(1)  Used,  stowed,  and  maintained  in 
accordance  with  the  procedures  set  out 
in  the  manual  required  for  these  devices 
under  §  160.077-29  in  subchapter  Q  of 
this  chapter  and  any  limitation(s) 
marked  on  them;  and 

(2)  Of  the  same  or  smaller  design  and 
have  the  same  method  of  operation  as 
each  other  hybrid  PFD  carried  on  board. 

§117.75     Lite  jacKet  lights. 

(a)  Each  life  jacket  carried  on  a  vessel 
on  an  oceans,  coastwdse,  or  Great  Lakes 
route,  must  have  a  life  jacket  light 
approyed  in  accordance  with  Subpart 
161.012  of  this  chapter.  Each  life  jacket 
light  must  be  securely  attached  to  the 
front  shoulder  area  of  the  life  jacket. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  life 
jacket  lights  are  not  required  for  life 
jackets  on: 

(1)  Ferries:  and 

(2)  Vessels  with  Certificates  of 
Inspection  endorsed  only  for  routes  that 
do  not  extend  more  than  20  miles  from 
a  harbor  of  safe  refuge. 

§  11 7.78    Stowage  of  life  jackets. 

(a)  General  Unless  otherwise  stated 
in  this  section,  life  jackets  must  be 
stored  in  convenient  places  distributed 
throughout  accommodation  spaces. 

(1)  Each  stowage  container  for  life 
jackets  must  not  be  capable  of  being 
locked.  If  practicable,  the  container 
must  be  designed  to  allow  the  life 
jackets  to  float  free. 

(2)  Each  life  jacket  kept  in  a  stowage 
container  must  be  readily  available, 

(3)  Each  life  jacket  stowed  overhead 
must  be  supported  in  a  manner  that 
allows  quick  release  for  distribution. 


(4)  If  life  jackets  are  stowed  more  than 
2,130  millimeters  (7  feet)  above  the 
deck,  a  means  for  quick  release  must  be 
provided  and  must  be  capable  of 
operation  by  a  person  standing  on  the 
deck, 

(5)  Each  child  size  life  jacket  must  be 
stowed  in  a  location  that  is 
appropriately  marked  and  separated 
from  adult  life  jackets  so  the  child  size 
life  jackets  are  not  mistaken  for  adult 
life  jackets. 

(b)  Additional  personal  flotation 
devices.  The  stowage  locations  of  the 
personal  flotation  devices  carried  in 
addition  to  life  jackets  under  §  117,72 
must  be  separate  from  the  life  jackets, 
and  such  as  not  to  be  easily  confused 
with  that  of  the  life  jackets, 

SuDpaf  D-  -Survival  Craft 
Arrarger-e'-ts  anc  Equipment 

§  1 17.130    Sto\wage  of  survival  craft 

(a)  Each  survival  craft  must  be: 

(1)  Secured  to  the  vessel  by  a  painter 
with  a  float-&«e  link  permanently 
attached  to  the  vessel  except  that  a  float- 
free  link  is  not  required  if  the  vessel 
operates  only  on  waters  not  as  deep  as 
the  length  of  the  painter; 

(2)  stowed  so  that  when  the  vessel 
sinks  the  survival  craft  floats  free  and, 
if  inflatable,  inflates  automatically; 

(3)  Stowed  in  a  position  that  is  readily 
accessible  to  crew  members  for 
launching,  or  else  provided  with  a 
remotely  operated  device  that  releases 
the  survival  craft  into  launching 
position  or  into  the  water; 

(4)  Stowed  in  a  way  that  permits 
manual  release  from  its  securing 
arrangements; 

(5)  Ready  for  immediate  use  so  that 
crew  members  can  carry  out 
preparations  for  embarkation  and 
laimching  in  less  than  5  minutes; 

(6)  Provided  with  means  to  prevent 
shifting; 

(7)  Stowed  in  a  way  that  neither  the 
survival  craft  nor  its  stowage 
arrangements  will  interfere  wdth  the 
embarkation  and  operation  of  any  other 
survival  craft  at  any  other  launching 
station; 

(8)  Stowed  in  a  way  that  any 
protective  covers  wll  not  interfere  with 
laimching  and  embarkation; 

(9)  Fully  equipped  as  required  under 
this  part;  and 

(10)  Stowed,  as  far  as  practicable,  in 
a  position  sheltered  from  breaking  seas 
and  protected  from  damage  by  fire, 

(b)  A  hydrostatic  release  unit  when 
used  in  a  float-free  arrangement  must  be 
approved  in  accordance  with  §  160,062 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
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(c)  A  mechanicai.  iiidiiuaii)  operated 
device  to  assist  in  launching  a  survival 
craft  must  be  provided  if: 

(1)  The  survival  craft  weighs  more 
than  90.7  kilograms  (200  pounds);  and 

(2)  The  survival  craft  requires  lifting 
more  than  300  vertical  millimeters  [one 
vertical  foot)  to  be  launched. 

§117.137    Stowaga  of  IH«  floats  and 
buoyant  apparatus. 

(a)  In  addition  to  meeting  §  117.130. 
each  life  float  and  buoyant  apparatus 
must  be  stowed  as  required  under  this 
section. 

(b)  The  float-free  link  required  by 
§  117.130(a)(1)  must  be: 

(1)  Certified  to  meet  §  160.073  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant: 

(2)  Of  proper  strength  for  the  size  of 
the  life  float  or  buoyant  apparatus  as 
indicated  on  its  identification  tag:  and 

(3)  Secured  to  the  painter  at  one  end 
and  to  the  vessel  on  the  other  end. 

(c)  The  means  used  to  attach  the  float- 
free  link  to  the  vessel  must: 

(1)  Have  a  breaking  strength  of  at  least 
the  breaking  strength  of  the  painter, 

(2)  If  synthetic,  be  of  a  dark  color  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolent  Ught; 
and 

(3)  If  metal,  be  corrosion  resistant. 

(d)  If  the  hfe  float  or  buoyant 
apparatus  does  not  have  a  painter 
attachment  fitting,  a  means  for  attaching 
the  painter  must  be  provided  by  a  wire 
or  line  which: 

(1)  Encircles  the  body  of  the  device; 

(2)  Will  not  sUp  off; 

(3)  Has  a  breaking  strength  that  is  at 
least  the  strength  of  the  painter;  and 

(4)  If  synthetic,  is  of  a  dark  color  or 
is  of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(e)  If  the  vessel  carries  more  than  the 
one  life  float  or  buoyant  apparatus  in  a 
group  with  each  group  secixred  by  a 
single  painter: 

(1)  The  combined  weight  of  each 
group  of  life  floats  and  buoyant 
apparatus  must  not  exceed  181 
kilograms  (400  pounds); 

(2)  Each  group  of  Ufe  floats  and 
buoyant  apparatus  is  considered  a  single 
survival  craft  for  the  purposes  of 
Sll7.130(c)  of  this  part; 

(3)  Each  life  float  and  buoyant 
apparatus  must  be  individually  attached 
to  the  painter  by  a  line  meeting 
§117.175(e)(3)(ii),  (iii).  and  (iv)  of  this 
part  and  long  enough  that  each  life  float 
or  buoyant  apparatus  can  float  without 
contacting  any  other  life  float  or 
buoyant  apparatus  in  the  group;  and 

(4)  The  strength  of  the  Qoat-friee  link 
under  paragraph  (b)(2)  of  this  section 
and  the  strength  of  the  painter  under 


§  1 1 .'.  1  .'oleJiJjUiJ  ul  lixxi,  pmX  must  be 
determined  by  the  combined  capacity  of 
the  group  of  life  floats  and  buoyant 
apparatus. 

(f)  Life  floats  and  buoyant  apparatus 
must  not  be  stowed  in  tiers  more  than 
1.220  millimeters  (4  feet)  high.  When 
stowed  in  tiers,  the  separate  units  must 
be  kept  apart  by  spacers. 

f  117.150    Survival  craft  embailcation 
anangantants. 

(a)  A  launching  appliance  approved 
in  accordance  with  §  160.032  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
must  be  provided  for  each  inflatable 
liferaft  and  inflatable  buoyant  apparatus 
when  either: 

(1)  The  embarkation  station  for  the 
survival  craft  is  on  a  deck  more  than  4.5 
meters  (15  feet)  above  the  waterline;  or 

(2)  The  inflatable  liferaft  or  inflatable 
buoyant  apparatus  will  be  boarded  prior 
to  being  placed  in  the  water. 

(b)  An  embarkation  ladder,  approved 
in  accordance  with  §  160.017  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
must  be  at  each  embarkation  station  if 
the  distance  from  the  embarkation  deck 
to  the  vessel's  lightest  operating 
waterline  is  more  than  3,050  millimeters 
(10  feet). 

S 1 17.175    Survival  craft  equipment 

(a)  Genera].  Each  item  of  survival  craft 
equipment  must  be  of  good  quality,  and 
efficient  for  the  purpose  it  is  intended 

to  serve.  Unless  otherwise  stated  in  this 
section,  each  item  of  equipment  carried, 
whether  required  under  this  section  or 
not,  must  be  secured  by  lashings,  stored 
in  lockers,  compartments,  brackets,  or 
have  equivalent  mounting  or  storage 
arrangements  that  do  not: 

(1)  Reduce  survival  craft  capacity; 

(2)  Reduce  space  available  to  the 
occupants; 

(3)  Interfere  with  launching,  recovery, 
or  rescue  operations;  or 

(4)  Adversely  affect  seaworthiness  of 
the  survival  craft. 

(b)  Inflatable  liferafts.  Each  inflatable 
liferaft  must  have  one  of  the  following 
equipment  packs  as  shown  by  the 
markings  on  its  container: 

(1)  Safety  of  Life  at  Sea  (SOLAS)  B 
Pack;  or 

(2)  SOLAS  A  Pack. 

(c)  Ufe  floats.  Each  Ufe  float  must  be 
fitted  with  a  lifeline,  (>endants,  two 
paddles,  a  painter,  and  a  light. 

(d)  Buoyant  apparatus.  Each  buoyant 
apparatus  must  be  fitted  with  a  lifeline, 
pendants,  a  painter,  and  a  light. 

(e)  Equipment  specifications  for  life 
floats  and  buoyant  apparatus.  The 
equipment  required  for  lifefioats  and 


buoyant  apparatus  must  meet  the 
following  specifications: 

(1)  Lifeline  6nd  pendants.  The  lifeline 
and  pendants  must  be  as  furnished  by 
the  manufacturer  with  the  approved  life 
float  or  buoyant  apparatus.  Replacement 
lifeUnes  and  pendants  must  meet  the 
requirements  in  §  160.010  in  subchapter 
Q  of  this  chapter,  or  other  standard 
specified  by  the  Commandant. 

(2)  Paddle.  Each  paddle  must  be  of  at 
least  1,220  millimeters  (4  feet)  in  length, 
lashed  to  the  life  float  to  which  they 
belong,  and  buoyant. 

(3)  Painter.  The  painter  must: 

(i)  Be  of  at  least  30.5  meters  (100  feet) 
in  length,  but  not  less  than  three  times 
the  distance  between  the  deck  where  the 
life  float  or  buoyant  apparatus  it  serves 
is  stowed  and  the  lightship  waterline  of 
the  vessel; 

(ii)  Have  a  breaking  strength  of  at  least 
680  kilograms  (1,500  pounds),  except 
that  if  the  capacity  of  the  life  float  or 
buoyant  apparatus  is  50  persons  or 
more,  the  breaking  strength  must  be  at 
least  1,360  kilograms  (3,000  pounds); 

(iii)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light;  and 

(iv)  Be  stowed  in  such  a  way  that  it 
runs  out  freely  when  the  life  float  or 
buoyant  apparatus  floats  away  from  a 
sinking  vessel. 

(4)  Light.  The  light  must  be  a  floating 
waterli^t  approved  in  accordance  with 
§  161.010  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant.  The  floating 
waterlight  must  be  attached  around  the 
body  of  the  life  float  or  buoyant 
apparatus  by  a  12-thread  manila,  or 
equivalent,  lanyard  of  at  least  5.5  meters 
(18  feet)  in  length. 

(f)  Other  survival  craft.  If  survival 
craft  other  than  inflatable  liferafts,  life 
floats,  inflatable  buoyant  apparatus,  and 
buoyant  apparatus  are  carried  on  the 
vessel,  such  as  lifeboats  or  rigid  liferafts, 
they  must  be  installed,  arranged,  and 
equipped  as  required  in  subchapter  H 
(Passenger  Vessels)  of  this  chapter  for 
passenger  vessels  on  the  same  route. 

Subpa*^  E    -Nl"^d«^'  ar.ti  "^voe  of 
Survival  Craf. 

§  117.200    Survival  craft— general. 

(a)  Each  survival  craft  required  on  a 
vessel  by  this  part  must  meet  one  of  the 
following: 

(1)  For  an  inflatable  hferaft — Subpart 
160.151  in  subchapter  Q  of  this  chapter, 
or  other  standard  specified  by  the 
Commandant,  with  the  applicable 
equipment  pack,  as  determined  by  the 
cognizant  (JCMI.  Each  inflatable  liferaft 
required  on  a  vessel  by  this  part  must 
have  a  capacity  of  6  persons  or  more. 
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Inflatable  liferafts  may  be  substituted  for 
inflatable  buoyant  apparatus  or  life 
floats  required  under  this  section. 

(2)  For  a  life  float— Subpart  160.027  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
Buoyant  apparatus  may  be  used  to  meet 
requirements  for  life  floats  if  the 
buoyant  apparatus  was  installed  on 
board  the  vessel  on  or  before  March  1 1 , 
1996,  and  if  the  buoyant  apparatus 
remains  in  good  and  serviceable 
condition. 

(3)  For  an  inflatable  buoyant 
apparatus — Subpart  160.010  in 


subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
Infiatable  buoyant  apparatus  may  be 
substituted  for  life  floats  required  under 
this  section. 

(4)  For  a  buoyant  apparatus — Subpart 
160.010  in  subchapter  Q  of  this  chapter, 
or  other  standard  specified  by  the 
Commandant.  An  existing  buoyant 
apparatus  may  not  be  used  to  satisfy  the 
requirements  for  life  floats  on  existing 
vessels  wishing  to  upgrade  the  total 
number  of  passengers  carried  on  an 
oceans  route. 

Table  117.200(c) 


(b)  If  the  vessel  carries  a  small  boat  or 
boats,  the  capacity  of  these  boats  may  be 
counted  toward  the  buoyant  apparatus 
or  life  float  capacity  required  by  this 
subpart.  Such  boats  must  meet  the 
requirements  for  safe  loading  and 
flotation  in  33  CFR  Part  183,  and  must 
meet  the  stowage,  launching  and 
equipment  requirements  in  this  part  for 
the  survival  craft  they  replace. 

(c)  A  summary  of  survival  craft 
requirements  is  provided  in  Table 
117, 200(c).  The  citations  in  brackets 
identify  the  sections  of  this  part  that 
contain  the  specific  requirements^ 


Route 

Survival  Craft  Required 

Oceans  

(a)  cold  wate'--0O<'-  ILR2—§  117202(a) 

(b)  warm  water 

(i)  w/ovemight  accornmodations — 1 00%  IBA  s — §  1 1 7.204(c) 

• 

(ii)  w/o  overnight  accommodations — 67%  IBA* — §  117.202(e) 

Coastwise „ 

(a)  w/overnight  accomrrKxJations— 1 00%  IBA* — §  117.204(a) 

(b)  w/o  overnight  accommodations 

• 

(i)  coid  water— €7^'r   BA— ^  ^  •7.204(c)(1) 

(ii)  war-T^  wate^— "00"';  w?— ^  ■17.204(c)(2) 

(ill)  withm  three  rrnies  o*  snoe  w/float  tree  406  MHz  EPIRB  50%  LF—§  1 1 7.204(d) 

Limrted  coastwise  (Not  more 

(a)  w  ovemiqni  accommcxnations— 100%  IBA^— §117.205(8) 

than  20  miles  from  a  har- 

bor of  safe  refuge). 

(b)  w/o  ovemignt  accommoaaiions 

(i)  cold  water— 67%  iBA  *— §  •  1 7.205(a) 

(ii)  warm  water— 50°'c  ^F--5  ■  ■7.205(c) 

(iii)  within  three  miles  of  snore  w/float  free  406  MHz  EPIRB 

(A ,  cow  water— 50%  ^P— §  "  1 7.205(a) 

(B)  warm  water — NONE— §  '  17.205(d) 

Great  Lakes 

(a)  same  as  limited  coasr^'ise   ai  &  (b)—§  1 1 7.206(a) 

(b)  within  one  mue  of  shore — NONE'— §  1 17.206(b) 

Lakes,  bays,  arxJ  sourxls*'  . 

(a)  w/ovemtght  accommodations — 67%  IBA^ — §  117.207(a) 

(b)  w/o  overnight  accommodations 

(i)  coio  water- ^OO^'c  lp—§  117.207(b)(1)  &  (c)(1) 
(ii)  warm  water— 50%  lF—§  117207(b)(2)  &  (c)(2) 
(iii)  within  one  mile  of  shore — NONE— ^  117.207(d) 

Rivers  '-'o 

1 

(a)  cold  water                                                                   ,                             ^ 
(i)50%  l^—%  ■  -"208.3^ 

(ii)  w'thin  one  mile  of  snore — NONE — §  117208(c) 

(b)  Warm  water— NONE— §  1 17.208(b) 

Abbreviations  used: 
ILR  =  Inflatable  liferaft 
IBA  =  Inflatable  Buoyant  apparatus 

LF  =  Life  Float.  As  allowed  dv  §  ' '  7  •  5fc)  any  buo, an*  apparatus  in  use  on  an  existing  vessel  on  Marcti  1 1 ,  1996,  may  t>e  used  to  meet  ttie 
requirements  for  LF  as  long  as  the  Duoyant  apparatus  ^s  n  good  and  serviceable  condition. 
Footnotes: 


Cold  water  mear  s 


;ogni.:a'' 


"Mt  nas  aetermned  the  monthly  mean  low  temperature  of  the  water  is  ^IS'C  (59° F) 


2  Vessels  operating  less  than  50  miles  from  shore  may  carry  100%  IBA  in  lieu  of  ILR — §  1 17.202(b) 

3Warm  water  means  the  cognizant  OCMi  has  determined  the  monthly  mean  low  temperature  of  the  water  is  >15°C  (59* F) 

*  Vessels  operating  m  warm  water  m.ay  suDstitute  ^00%  LF  in  lieu  of  67%  IBA— §  117.202(c) 


siBA  for  total  numt»er  of  overnight  passengers  allowed.  Additional  primary  lifesaving  may  be  required — §  117204(b),  §  117.205(a), 
§  1 1 7206(a),  and  §  1 1 7.207(b) 

^Certain  vessel  operations  ma»  sjDstilute  '00%  l?^ 

'OCMI  may  reduce  primary  lifesaving  for  seasonal  c 

8  Shallow  water  exception— §  1 17  207(d) 

9 OCMI  may  reduce  surviva:  crati  requirements  t>asec  jpon  the  route,  communications  schedule  and  participation  in  VTS — §  117.207(e)  and 
§  1 1 7.208(e) 

1°  Shallow  water  exception — §  1 1 7  208  d 


-  .euof  IBA— §  117.205(b) 
te^^.  noe  operations  on  ttie  Great  Lakes — §  117.206(b) 


§  ■ " "  202     Survival  craft- vessels 
operating  on  oceans  routes 

(a)  Except  as  allowed  by  paragraph  fb) 
of  this  section,  each  vessel  certificated 
to  operate  on  an  oceans  route  in  cold 


water  must  be  provided  with  inflatable 
liferafts  of  an  aggregate  capacity  that 
will  accommodate  at  least  100%  of  the 
total  number  of  persons  permitted  on 
board. 


(b)  Each  vessel  certificated  to  operate 
on  an  oceans  route  not  more  than  50 
nautical  miles  offshore  in  cold  water 
must  be  provided  with  inflatable 
buoyant  apparatus  of  an  aggregate 
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capacity  that  will  accommodate  at  least 
100%  of  the  total  number  of  persons 
permitted  on  board. 

(c)  Each  vessel  with  overnight 
accommodations  certificated  to  operate 
on  an  oceans  route  in  warm  water  must 
be  provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity  that 
will  accommodate  at  least  100%  of  the 
total  number  of  overnight  persons 
permitted  on  board. 

(d)  Where  the  total  number  of  persons 
allowed  on  the  CO!  exceeds  the  total 
number  of  overnight  persons  allowed. 
the  siirvival  craft  requirements 
contained  in  paragraph  (e)  of  this 
section  apply  when  not  engaged  in  an 
overnight  voyage. 

(e)  Each  vessel  certificated  to  operate 
on  an  oceans  route  in  warm  water  must 
be  provided  with  either: 

(i)  inflatable  buoyant  apparatus  of  an 
aggregate  capacity  that  will 
accommodate  at  least  67%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(ii)  life  floats  of  an  aggregate  capacity 
that  will  accotnmodate  at  least  100%  of 
the  total  number  of  persons  permitted 
on  board. 

§  1 17.204    Survival  craft— vessels 
ooe'^ating  on  coastwiss  routes. 

laj  Each  vessel  with  overnight 
accommodations  certificated  to  operate 
on  a  coastwise  route  must  be  provided 
with  inflatable  buoyant  apparatus  of  an 
aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  overnight  persons  permitted 
on  board. 

(b)  Where  the  total  number  of  persons 
allowed  on  the  CO!  exceeds  the  total 
number  of  overnight  persons  allowed, 
the  following  survival  craft 
requirements  apply  when  not  engaged 
in  an  overnight  voyage; 

(1)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  if  operated  in  cold  water. 
be  provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity  that 
wall  accommodate  at  least  67%  of  the 
total  number  of  persons  permitted  on 
board:  or 

(2)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  if  operated  in  warm 
water,  be  provided  with  life  floats  of  an 
aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 

(c)  Each  vessel  without  overnight 
accommodations  certificated  to  operate 
on  a  coastwise  route,  must: 

(1)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  if  operated  in  cold  water, 
be  provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity  that 
will  accommodate  at  least  67%  of  the 


total  number  of  persons  permitted  on 
board:  or 

(2)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  if  operated  in  warm 
water,  be  provided  with  life  floats  of  an 
aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 

(d)  Each  vessel  certificated  to  operate 
on  a  coastwise  route  within  three  miles 
of  land,  and  equipped  with  an  FCC  type 
accepted  Category  1  406  MHz  EPIRB 
installed  to  fioat  free  and  automatically 
activate,  may  be  provided  with  life 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board. 

S 11 7.205    Survival  craft — vessels 
operating  on  limited  coastwise  routes. 

(a)  Except  as  allowed  by  paragraphs 
(b).  (c)  and  (d]  of  this  section,  each 
vessel  certificated  to  operate  on  a 
limited  coastwise  route  shall  be 
provided  with  the  survival  craft 
required  by  §§  117.204  (a)  through  (d)  of 
this  part,  as  applicable. 

(b)  Each  vessel  without  overnight 
accommodations  operating  in  cold 
water,  between  two  points,  with  a  set 
schedule  on  a  specific  route  that 
maintains  a  15  minute  radio 
communications  schedule  with  an 
operation  base,  may  be  provided  with 
life  floats  of  an  aggregate  capacity  that 
will  accommodate  at  least  100%  of  the 
total  number  of  persons  permitted  on 
board. 

(c)  Each  vessel  operating  in  warm 
water  may  be  provided  with  life  fioats 
of  aii  aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board. 

(d)  Each  vessel  certificated  to  operate 
on  a  limited  coastwise  route  within 
three  miles  of  land  in  warm  water,  and 
is  equipped  with  an  FCC  type  accepted 
Category  1  406  MHz  EPIRB  installed  to 
float  bee  and  automatically  activate,  is 
not  required  to  carry  survival  craft. 

§  1 1 7.206    Survival  craft — vessels 
operating  on  Great  Lakes  routes. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  Great  Lakes  route  must 
be  provided  with  the  survival  craft 
required  by  §§117.205  (a)  through  (d)  of 
this  part  as  applicable. 

(b)  Each  vessel  certificated  to  operate 
on  a  Great  Lakes  route  within  one  mile 
of  land  is  not  required  to  carry  survival 
craft  if  the  OCMI  determines  that  it  is 
safe  not  to  do  so,  taking  into 
consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availability  of  assistance. 


§  1 17.207    Survival  craft — vessei  s 
operating  on  lakes  bays  arc  sou-ds 
routes. 

(a)  Each  vessel  with  overnight 
accommodations  certificated  to  operate 
on  a  lakes,  bays,  and  sounds  route  must 
be  provided  with  inflatable  buoyant 
apparatus  of  an  aggregate  capacity  that 
will  accommodate  at  least  67%  of  the 
total  number  of  overnight  persons 
permitted  on  board. 

(b)  Where  the  total  number  of  persons 
allowed  on  the  COI  exceeds  the  total 
number  of  overnight  persons  allowed, 
the  following  survival  craft 
requirements  apply  when  not  engaged 
in  an  overnight  voyage: 

(1)  If  operated  in  cold  water,  be 
provided  with  life  floats  of  an  aggregate 
capacity  that  will  accommodate  at  least 
100%  of  the  total  number  of  persons 
permitted  on  board:  or 

(2)  If  operated  in  warm  water,  be 
provided  with  life  floats  of  an  aggregate 
capacity  that  will  accommodate  at  least 
50%  of  the  total  number  of  persons 
permitted  on  board. 

(c)  Except  as  allowed  by  paragraphs 
(d).  (e).  and  (f^  of  this  section,  each 
vessel  without  overnight 
accommodations  certificated  to  operate 
on  a  lakes,  bays,  and  sounds  route  must: 

(1)  If  operated  in  cold  water,  be 
provided  with  life  floats  of  an  aggregate 
capacity  that  will  accommodate  at  least 
100%  of  the  total  number  of  persons 
permitted  on  board;  or 

(2)  If  operated  in  warm  water,  be 
provided  with  life  floats  of  an  aggregate 
capacity  that  will  accommodate  at  least 
50%  of  the  total  number  of  persons 
permitted  on  board. 

(d)  Each  vessel  certificated  to  operate 
on  a  lakes,  bays,  and  sounds  route 
within  one  mile  of  land  is  not  required 
to  carry  survival  craft. 

(e)  For  a  vessel  certificated  to  operate 
on  a  lakes,  bays,  and  sounds  route  in 
shallow  water  where  the  vessel  can  not 
sink  deep  enough  to  submerge  the 
topmost  passenger  deck  or  where 
survivors  can  wade  ashore,  the 
cognizant  OCMI  may  waive  a 
requirement  for  survival  craft,  if  the 
CXUMI  determines  that  it  is  safe  to  do  so, 
taking  into  consideration  the  vessel's 
scope  of  operation,  hazards  of  the  route, 
and  availability  of  assistance. 

(f)  Each  vessel  operating  with  a  set 
schedule  on  a  specific  route  that  does 
not  take  it  more  than  20  nautical  miles 
from  a  harbor  of  safe  refuge,  and  that 
maintains  a  15  minute  radio 
communications  schedule  with  an 
operations  base,  or  participates  in  a 
Vessel  Traffic  Service  (VTS),  may  be 
granted  a  reduction  in  the  survival  craft 
requirements  of  this  section  if  the 


cognizant  CXZMl  is  satisfied  that  a 
sufficient  level  of  safety  exists. 

§117.208     Survival  crati— vessels 
operating  or,  rivers  routes. 

la)  Except  as  allowed  by  paragraph 
(c),  (d),  or  (e)  of  this  section,  each  vessel 
certificated  to  operate  on  a  rivers  route 
in  cold  water  must  be  provided  with  life 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board. 

(b)  Each  vessel  certificated  to  operate 
on  a  rivers  route  in  warm  water  is  not 
required  to  carry  survival  craft. 

(c)  Each  vessel  certificated  to  operate 
on  a  rivers  route  within  one  mile  of  land 
is  not  required  to  carry  survival  craft 

(d)  For  a  vessel  certificated  to  operate 
on  a  rivers  route  in  shallow  water  where 
the  vessel  can  not  sink  deep  enough  to 
submerge  the  topmost  passenger  deck  or 
where  survivors  can  wade  ashore,  the 
cognizant  (XMI  may  waive  a 
requirement  for  life  floats,  if  the  OCMI 
determines  that  it  is  safe  to  do  so,  taking 
into  consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availability  of  assistance. 

(e)  Each  vessel  operating  with  a  set 
schedule  on  a  specific  route  that 
maintains  a  15  minute  radio 
communications  schedule  with  an 
operations  base,  or  participates  in  a 
Vessel  Traffic  Service  (VTS),  may  be 
granted  a  reduction  in  the  survival  craft 
requirements  of  this  section  if  the 
cognizant  OCMI  is  satisfied  that  a 
sufficient  level  of  safety  exists. 

5  "  ^  21 0     Rescue  tx>ats. 

(a)  Each  vessel  must  carry  at  least  one 
rescue  boat  unless  the  cognizant  OCMI 
determines  that: 

(1)  The  vessel  is  sufficiently 
maneuverable,  arranged,  and  equipped 
to  allow  the  crew  to  recover  a  helpless 
person  fi-om  the  water; 

(2)  Recovery  of  a  helpless  person  can 
be  observed  from  the  operating  station; 
and 

(3)  The  vessel  does  not  regularly 
engage  in  operations  that  restrict  its 
maneuverability. 

(b)  On  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length,  a  required 
rescue  boat  and  its  installation  must 
meet  the  requirements  in  subchapter  H 
(Passenger  Vessels]  of  this  chapter  for  a 
rescue  boat  on  a  passenger  vessel  having 
the  same  route.  On  a  vessel  of  not  more 
than  19.8  meters  (65  feet)  in  length,  a 
required  rescue  boat  must  be  acceptable 
to  the  cognizant  OCMI. 
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Authontv:  46  U.S.C.  2103.  3306.  E.G. 
12234.45  FR  5^01,3C3Tl.  1980Comp..p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§118.115    Applicability  to  existing  vessels. 

ia!  Except  as  othervdse  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 
fire  protection  equipment  regulations 
applicable  to  the  vessel  on  March  10, 
1 996,  or,  as  an  alternative,  the  vessel 
may  comply  with  the  regulation  in  this 
part. 

(b)  An  existing  vessel  with  a  hull,  or 
a  machinery  space  boundary  bulkhead 
or  deck,  composed  of  wood  cr  fiber 
reinforced  plastic,  or  sheathed  on  the 
interior  in  fiber  reinforced  plastic,  must 
comply  with  the  requirements  of 

§  11 8.400  of  this  part  on  or  before  March 
11,  1999. 

(c)  New  installations  of  fire  protection 
equipment  on  an  existing  vessel,  which 
are  completed  to  the  satisfaction  of  the 
cognizant  Officer  in  Charge,  Marine 
Inspection  (OCMI)  on  or  after  March  11 

1 996.  must  comply  with  the  regulations 
of  this  part.  Replacement  of  existing 
equipment  installed  on  the  vessel  prior 
to  March  11,  1996.  need  not  comply 
with  the  regulations  in  this  part. 

§118.120    Equipment  Installed  but  not 
required. 

Fire  extinguishing  and  detecting 
equipment  installed  on  a  vessel  in 
excess  of  the  requirements  of  §§  118.400 

and  118  500  of  this  parr  must  he 


designed,  constructed,  installed  and 
maintained  in  a  manner  acceptable  to 
the  Commandant. 

Subpart  B— Reserved 

Subpart  C— Fire  Main  System 

§118.300    Fire  pumps. 

(a)  A  self  priming,  power  driven  fire 
piunp  must  be  installed  on  each  vessel. 

(b)  On  a  vessel  without  overnight 
accommodations,  or  with  overnight 
accommodations  for  not  more  than  49 
passengers,  the  fire  pump  must  be 
capable  of  delivering  a  single  hose 
stream  from  the  highest  hydrant, 
through  the  hose  and  nozzle  required  by 
§  118.320  of  this  part,  at  a  pitot  tube 
pressure  of  345  kPa  (50  psi). 

(c)  On  a  vessel  with  overnight 
accommodations  for  more  than  49 
passengers,  the  fire  pump  must  meet  the 
fire  pimip  requirements  in  §  76.10-5  in 
subchapter  H  of  this  chapter. 

(d)  A  fire  pump  may  be  driven  by  a 
propulsion  engine.  A  fire  pump  must  be 
permanently  connected  to  the  fire  main 
and  may  be  connected  to  the  bilge 
system  to  meet  the  requirements  of 

§  119.520  of  this  subchapter 

(e)  A  fire  pump  most  be  capable  of 
both  remote  operation  from  the 
operating  station  and  local,  manual 
operation  at  the  pump. 

§118.310    Fire  nraln  and  hydrants. 

(a)  A  vessel  must  have  a  sufficient 
number  of  fire  hydrants  to  reach  any 
part  of  the  vessel  using  a  single  length 
of  fire  hose. 

(b)  Piping,  valves,  and  fittings  in  a  fire 
main  system  must  comply  with  Part 
119,  Subpart  G  of  this  subchapter. 

§  1 18.320    Fire  hoses  and  nozzles. 

(a)  A  fire  hose  with  a  nozzle  must  be 
attached  to  each  fire  hydrant  at  all 
times.  For  fire  stations  located  an  open 
decks  or  cargo  decks,  where  no 
protection  is  provided,  hoses  may  be 
temporarily  removed  during  heavy 
weather  or  cargo  handhng  operations, 
respectively.  Hoses  to  removed  must  be 
stored  in  nearby  accessible  locations. 

(b)  Each  hose  must: 

(1)  Be  lined  commercial  fire  hose  that 
conforms  to  Underwriters  Laboratory 
(UL)  19  "Lined  Fire  Hose  and  Hose 
Assemblies,"  or  hose  that  is  listed  and 
labeled  by  an  independent  laboratory 
recognized  by  the  Commandant  as  being 
equivalent  in  performance; 

(2)  Be  15.25  meters  (50  feet)  in  length 
and  40  millimeters  (1.5  inches)  in 
diameter:  and 

(3)  Have  fittings  of  brass  or  other 
suitable  corrosion-resistant  material  that 
comply  with  National  Fire  Protection 
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Association  (NFPA)  1963  "Fire  Hose 
Connections."  or  other  standard 
specified  by  the  Commandant, 
(c)  Each  nozzle  must  either: 

(1)  Be  of  a  type  approved  in 
accordance  with  §  160.027  in 
subchapter  Q  of  this  chapter;  or 

(2)  Be  of  type  recognized  by  the 
Commandant  as  being  equivalent  in 
performance. 

SuDpart  D — Fixed  Fire  Extinguishing 
ana  Detecting  Systems 

§  1 18.400    Wh«f«  r«quirad. 

(a)  The  following  spaces  must  be 
equipped  with  a  fixed  gas  fire 
extinguishing  system,  in  compliance 
with  §  118.410  of  this  part,  or  other 
fixed  fire  extinguishing  system 
specifically  approved  by  the 
Commandant,  except  as  otherwise 
allowed  by  paragraph  (b)  of  this  section. 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  30  hp; 

(3)  A  space  containing  an  oil  fired 
boiler; 

(4)  A  space  containing  combustible 
cargo  or  ship's  stores  inaccessible 
"luring  the  voyage  (a  carbon  dioxide 
system  must  be  installed  in  such  a 
^>pace.  and  Halon  systems  are  not 
allowed); 

(5)  A  paint  locker;  and 

(6)  A  storeroom  containing  Hammable 
liquids  (including  liquors  of  80  proof  or 
higher  where  liquor  is  packaged  in 
individual  containers  of  9.5  liters  (2.5 
gallons)  capacity  or  greater). 

(b)  Alternative  system  types  and 
exceptions  to  the  requirements  of 
paragraph  (a)  of  this  section  are: 

(1)  A  fixed  gas  fire  extinguishing 
system,  which  is  capable  of  automatic 
discharge  upon  heat  detection,  may  only 
be  mstalled  in  a  normally  unoccupied 
space  with  a  gross  volume  of  not  more 
than  170  cubic  meters  (6.000  cubic  feet); 

(2)  A  pre-engineered  fixed  gas 
extinguishing  system  must  be  in 
compUance  with  §  118.420  of  this  part 
and  may  only  be  installed  in  a  normally 
unoccupied  machinery  space,  a  paint 
locker,  or  a  storeroom  containing 
flammable  liquids  (including  Uquors  of 
80  proof  or  higher  where  Uquor  is 
packaged  in  individual  containers  of  9.5 
liters  (2.5  gallons)  capacity  or  greater), 
with  a  gross  volume  of  not  more  than  57 
cubic  meters  (2,000  cubic  feet); 

(3)  A  B-n  portable  fire  extinguisher 
installed  outside  the  space  may  be 
substituted  for  a  fixed  gas  fire 
extinguishing  system  in  a  storeroom 
containing  Hammable  liquids  (including 
liquors  of  80  proof  or  higher  where 
Uquor  is  paciiaged  in  individual 


containers  of  9.5  liters  (2.5  gallons) 
capacity  or  greater)  or  a  paint  locker, 
with  a  volume  of  not  more  that  5.7  cubic 
meters  (200  cubic  feet); 

(4)  A  space  that  is  so  open  to  the 
atmosphere  that  a  fixed  gas  fire 
extinguishing  system  would  be 
ineffective,  as  determined  by  the 
cognizant  OCMI.  is  not  required  to  have 
a  fixed  gas  fire  extinguishing  system; 
and 

(5)  Where  the  amount  of  carbon 
dioxide  gas  required  in  a  fixed  fire 
extinguishing  system  can  be  supplied  by 
one  portable  extinguisher  or  a  semi- 
portable  extinguisher,  such  an 
extinguisher  may  be  used  subject  to  the 
following: 

(i)  Cylinders  shall  be  installed  in  a 
fixed  position  outside  the  space 
protected; 

(ii)  The  applicator  shall  be  installed  in 
a  fixed  position  so  as  to  discharge  into 
the  space  protected;  and 

(iii)  Controls  shall  be  installed  in  an 
accessible  location  outside  the  space 
protected. 

(c)  The  following  spaces  must  be 
equipped  with  a  fire  detecting  system  of 
an  approved  type  that  is  installed  in 
accordance  with  §  76.27  in  subchapter  H 
of  this  chapter,  except  wh%n  a  fixed  gas 
fire  extinguishing  system  that  is  capable 
of  automatic  discharge  upon  heat 
detection  is  installed  or  when  the  space 
is  manned: 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  37.3 
kW  (50  hp);  and 

(3)  A  space  containing  an  oil  fired 
boiler. 

(d)  All  grills,  broilers,  and  deep  fat 
fryers  must  be  fitted  with  a  grease 
extraction  hood  that  compUes  with 
§118.425  of  this  pert. 

(e)  Except  as  allowed  by  paragraph  (f), 
each  accommodation  space,  control 
space,  and  service  space  must  be  fitted 
with  the  following  systems: 

(1)  A  smoke  actuated  fire  detecting 
system  of  a  type  approved  by  the 
Commandant  that  is  installed  in 
accordance  with  §  76.27  in  subchapter  H 
ot  his  chapter;  and 

(2)  A  manual  alarm  system  that  meets 
the  requirements  in  §  76.35  in 
subchapter  H  of  this  chapter. 

(f)  On  vessels  with  no  overnight 
accommodation;  public  spaces  that  may 
be  assumed  to  be  occupied  by  a  large 
number  of  persons  when  passengers  are 
on  board  need  only  be  served  by  a 
manual  alarm  system  that  meets  the 
requirements  in  §  76.35  in  subchapter  H 
of  this  chapter.  The  alarm  boxes  must  be 
located  in  the  vicinity  of  each  required 
exit,  and  easily  seen  in  case  of  nmd. 


(g)  An  enclosed  vehicle  space  must  be 
fitted  with  an  automatic  sprinkler 
system  that  meets  the  requirements  of 
§  76.25  in  subchapter  H  of  this  chapter; 
and 

(1)  A  fire  detecting  system  of  a  type 
approved  by  the  Commandant  that  is 
installed  in  accordance  with  §  76.27  in 
subchapter  H  of  this  chapter;  or 

(2)  A  smoke  detecting  system  of  a  type 
approved  by  the  Commandant  that  is 
installed  in  accordance  with  §  76.33  in 
subchapter  H  of  this  chapter. 

(h)  A  partially  enclosed  vehicle  space 
must  be  fitted  writh  a  manual  sprinkler 
system  that  meets  the  requirements  of 
§  76.23  in  subchapter  H  of  this  chapter. 

§118.410    Fixed  gas  fire  extinguishing 
systems. 

(a)  General.  (1)  A  fixed  gas  fire 
extinguishing  system  aboard  a  vessel 
must  be  approved  by  the  Commandant, 
and  be  custom  engineered  to  meet  the 
requirements  of  this  section  unless  the 
system  meets  the  requirements  of 
§118.420  of  this  part. 

(2)  System  components  must  be  listed 
and  labeled  by  an  independent 
laboratory.  A  component  from  a 
different  system,  even  if  fttjm  the  same 
manufacturer,  must  not  be  used  unless 
included  in  the  approval  of  the  installed 
system. 

(3)  System  design  and  installation 
must  be  in  accordance  with  the  Marine 
Design,  Installation,  Operation,  and 
Maintenance  Manual  approved  for  the 
system  by  the  Commandant. 

(4)  A  fixed  gas  fire  extinguishing 
system  may  protect  more  than  one 
space.  The  quantity  of  extinguishing 
agent  must  be  at  least  sufficient  for  the 
space  requiring  the  greatest  quantity  as 
determined  by  the  requirements  of 
paragraphs  (f)(4)  or  (g)(2)  of  this  section. 

(b)  Controls.  (1)  Controls  and  valves 
for  operation  of  a  fixed  gas  fire 
extinguishing  system  must  be: 

(i)  Located  outside  the  space 
protected  by  the  systerti;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  fire  in  the 
space  protected  by  the  system. 

(2)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  release  of  an 
extinguishing  agent  into  a  space  must 
require  two  distinct  operations. 

(3)  A  system  must  have  local  manual 
controls  at  the  storage  cylinders  capable 
of  releasing  the  extinguishing  agent.  In 
addition,  a  normally  manned  space 
must  have  remote  controls  for  releasing 
the  extinguishing  agent  immediately 
outside  the  primary  exit  from  the  space. 

(4)  Remote  controls  must  be  located  in 
a  breakglass  enclosure  to  preclude 
accidental  discharge. 

(5)  Valves  and  controls  must  be  of  a 
type  approved  by  the  Commandant  and 


protected  from  damage  or  accidental 
activation.  A  pull  cable  used  to  activate 
the  system  controls  must  be  enclosed  in 
conduit. 

(6)  A  system  protecting  more  than  one 
space  must  have  a  manifold  with  a 
normally  closed  stop  valve  for  each 
space  protected. 

(7)  A  gas  actuated  valve  or  device 
must  be  capable  of  manual  ovemde  at 
the  valve  or  device. 

(8)  A  system,  which  has  more  than 
one  storage  cylinder  for  the 
extinguishing  agent  and  that  relies  on 
pilot  cylinders  to  activate  the  primary' 
storage  cylinders,  must  have  at  least  two 
pilot  cylinders.  Local  manual  controls 
in  compUfmce  with  paragraph  (h)(3)  of 
this  section  must  be  provided  to  operate 
the  pilot  cylinders  but  are  not  required 
for  the  primary  storage  cylinders 

(9)  A  system  protecting  a  manned 
space  must  be  fitted  w^th  a  time  delay 
and  alarm  of  a  type  approved  by  the 
Commandant,  arranged  to  require  the 
alarm  to  sound  for  at  least  20  seconds 
or  the  time  necessarv  to  escape  from  the 
space,  whichever  is  greater,  before  the 
agent  is  released  into  the  space  Alarms 
must  be  conspicuouslv  and  centrally 
located.  The  alarm  must  be  powered  by 
the  extinguishing  agent 

(10)  A  device  must  be  provided  to 
automatically  shut  down  power 
ventilation  serving  the  protected  space 
and  engines  that  draw  intake  air  from 
the  protected  space  prior  to  release  of 
the  extinguishing  agent  into  the  space 

(11)  Controls  and  storage  cylinders 
must  not  be  in  a  locked  space  unless  the 
key  is  in  a  breakglass  type  box 
conspicuously  located  adjacent  to  the 
space. 

(c)  Storage  space.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  a  storage  cylinder  for  a  fixed  gas 
extinguishing  system  must  be 

(i)  Located  outside  the  space 
protected  by  the  system,  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  a  fire  in 
the  space  protected  by  the  system 

(2)  A  normally  unoccupied  space  of 
less  thaa  170  cubic  meters  (6,000  cubic 
feet)  may  have  the  storage  cylinders 
located  within  the  space  protected 
When  &e  storage  cvlmders  are  located 
in  the  space 

(i)  The  system  must  be  capable  of 
automatic  operation  by  a  heat  actuator 
within  the  space;  and 

(ii)  Heve  manual  controls  in 
comphance  with  paragraph  (bS  of  this 
section  except  for  paragraphs  ft))l2)  and 
fb)(3}. 

(3)  A  wpaoe  containing  a  storage 
cyUa^er  Bust  be  maintained  at  a 
temperature  within  the  range  from  -  30° 
C  (-  20"  F)  to  55°  C  (13«°  F)  er  at 


another  temperature  as  listed  by  the 
independent  laboratorv'  and  stated  in 
the  manufacturer's  approval  manual. 

(4)  A  storage  cylinder  must  be 
securely  fastened,  supported,  and 
protected  against  damage. 

(5)  A  storage  cylinder  must  be 
accessible  and  capable  of  easy  removal 
for  recharging  and  inspection. 
Provisions  must  be  available  for 
weighing  each  storage  cylinder  in  place. 

(6)  Where  subject  to  moisture,  a 
storage  cylinder  must  be  installed  to 
provide  a  space  of  at  least  51 
millimeters  (2  inches)  between  the  deck 
and  the  bottom  of  the  storage  cylinder. 

(7)  A  Halon  1301  storage  cylinder 
must  be  stowed  in  an  upright  position 
unless  otherwise  listed  by  the 
independent  laboratory.  A  carbon 
dioxide  cylinder  may  be  inclined  not 
more  than  30°  from  the  vertical,  unless 
fitted  with  flexible  or  bent  siphon  tubes, 
in  which  case  they  may  be  inclined  not 
more  than  80°  from  the  vertical. 

(8)  Where  a  check  valve  is  not  fitted 
on  an  independent  storage  cylinder 
discharge  outlet,  a  plug  or  cap  must  be 
provided  for  closing  the  outlet  resulting 
from  storage  cylinder  removal. 

(9)  Each  storage  cylinder  must  meet 
the  requirements  of  §  147.60  in 
subchapter  N  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(10)  A  storage  cylinder  space  must 
have  doors  that  open  outwards  or  be 
fitted  with  kickout  panels  installed  in 
each  door. 

(d)  Piping.  (1)  A  pipe,  valve,  or  fitting 
or  ferrous  matenal  must  be  protected 
inside  and  outside  against  corrosion 
unless  otherwise  approved  by  the 
Commandant  .-Muminum  or  other  low 
melting  material  must  not  be  used  for  a 
component  of  a  fixed  gas  fire 
extinguishing  system  except  as 
specifically  approved  by  the 
Commandant 

(2)  A  distribution  line  must  extend  at 
least  51  millimeters  (2  inches)  beyond 
the  last  orifice  and  be  closed  with  a  cap 
or  plug 

(3)  Piping,  valves,  and  fittings  must  be 
securely  supported,  and  where 
necessary,  protected  against  damage. 

(1)  Drains  and  dirt  traps  must  be  fitted 
where  necessary  to  prevent  the 
accumulation  of  dirt  or  moisture  and 
located  m  accessible  locations. 

(5)  Piping  must  be  used  for  no  other 
purpose  except  that  it  may  be 
incorporated  with  the  fire  detecting 
system. 

(6)  Piping  passing  tnrough 
accommodation  spaces  must  not  be 
fitted  with  drams  or  other  openings 
within  such  spaces. 

(7)  The  distribution  piping  of  a  carboa 
dioxide  fixed  gas  extinguishing  system 


must  be  tested  as  required  by  this 
paragraph,  upon  completion  of  the 
piping  installation,  using  only  carbon 
dioxide,  compressed  air,  or  nitrogen, 
gas. 

(i)  Piping  between  a  storage  cylinder 
and  a  stop  value  in  the  manifold  must 
be  subjected  to  a  pressure  of  6,894  kPa 
(1,000  psi),  except  as  permitted  in 
paragraph  (d)(7)(iii)  of  this  section. 
Without  additional  gas  being  introduced 
to  the  system,  the  pressure  drop  must 
not  exceed  2,068  kPa  (300  psi)  after  two 
minutes. 

(ii)  A  distribution  line  to  a  space 
protected  by  the  system  must  be 
subjected  to  a  test  pressure  of  4,136  kPa 
(600  psi).  For  the  purpose  of  this  test, 
the  distribution  piping  must  be  capped 
within  the  space  protected  at  the  first 
joint  between  the  nozzles  and  the 
storage  cylinders. 

(iii)  A  small  independent  system 
protecting  a  space  such  as  a  paint  locker 
may  be  tested  by  blovying  out  the  piping 
vnth  air  at  a  pressure  of  not  less  than 
689  kPa  (100  psi). 

(8)  The  distribution  piping  of  a  Halon 
1301  fixed  gas  extinguishing  system 
must  be  tested,  as  required  by  this 
paragraph,  upon  completion  of  the 
piping  installation,  using  only  carbon 
dioxide,  compressed  air,  or  nitrogen. 

(i)  When  pressurizing  the  piping, 
pressure  must  be  increased  in  small 
increments.  Each  joint  must  be 
subjected  to  a  soap  bubble  leak  test,  and 
all  joints  must  be  leak  free. 

(ii)  Piping  between  the  storage 
cylinders  and  the  manifold  stop  valve 
must  be  subjected  to  a  leak  test 
conducted  as  a  pressure  of  4,136  kPa 
(600  psi).  Without  additional  gas  being 
added  to  the  system,  there  must  be  no 
loss  of  pressure  over  a  two  minute 
period  after  thermal  equilibrium  is 
reached. 

(iii)  Distribution  piping  between  the 
manifold  stop  value  and  the  first  nozzle 
in  the  system  must  be  capped  and 
pneumatically  tested  for  a  period  of  10 
minutes  at  1,034  kPa  (150  psi).  At  the 
end  of  10  minutes,  the  pressure  drop 
must  not  exceed  10%  of  the  test 
pressure. 

(e)  Pressure  relief.  When  required  by 
the  cognizant  OCMI,  spaces  that  are 
protected  by  a  fixed  gas  fire 
extinguishing  system  and  that  are 
relatively  airtight,  such  as  refrigeration 
spaces,  paint  lockers,  etc.,  must  be 
provided  with  suitable  means  for 
reUeving  excessive  pressure  within  the 
space  when  the  agent  is  released. 

(f)  Specific  requirements  for  carbon 
dioxide  systems.  A  custom  engineered 
fixed  gas  fire  extinguishing  system, 
which  uses  carbon  dioxide  as  the 
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extingmshlng  agent,  must  meet  the 
requirements  of  this  paragraph. 

(1)  Piping,  valves,  and  fittings  must 
have  a  bursting  pressure  of  not  less  than 
41,360  kPa  (6.000  psi).  Piping,  in 
nominal  sizes  of  not  more  than  19 
millimeters  (0.75  inches),  must  be  at 
least  Schedule  40  (standard  weight),  and 
in  nominal  sizes  of  over  19  millimeter 
(0.75  inches),  must  be  at  least  Schedule 
80  (extra  heavy). 

(2)  A  pressure  relief  valve  or 
equivalent  set  to  relieve  at  between 


16,550  and  19,JUU  kPa  [lAOO  and  2.800 
psi)  must  be  installed  in  the  distribution 
manifold  to  protect  the  piping  from 
oveipressurization . 

(3)  Nozzles  must  be  approved  by  the 
(Dommandant. 

(4)  When  installed  in  a  machinery 
space,  paint  locker,  a  space  containing 
flammable  liquid  stores,  or  a  space  with 
a  fuel  tank,  a  fixed  carbon  dioxide 
system  must  meet  the  following 
requirements. 

(i)  The  quantity  of  cartmn  dioxide  in 
kilograms  (pounds)  that  the  system  must 

TABLE  118.410(f)(4)(i) 


be  capable  of  providing  to  a  space  must 
not  be  less  than  the  gross  volume  of  the 
space  divided  by  the  appropriate  factor 
given  in  Table  118.410(f)(4)(i).  If  fuel 
can  drain  from  a  space  being  protected 
to  an  adjacent  space  or  if  the  spaces  are 
not  entirely  separate,  the  volume  of  both 
spaces  must  be  used  to  determine  the 
quantity  of  carbon  dioxide  required.  The 
carbon  dioxide  must  be  arranged  to 
discharge  into  both  such  spaces 
simultaneously. 


Factor 

1                                                 Gross  vokjme  of  apace  in  cubic  meters  (feet) 

over 

Not  Over 

0.94  (15) 
1.0(16) 
1.1  (18) 
1.2(20) 
1.4(22) 

_...-„..™.. 

46(1.600) 

125  (4.500) 

1.400(50,000) 

14(500) 

45(1,600) 

125  (4,500) 

1,400(50,000) 

(11)  The  minimum  size  of  a  branch 
line  to  a  space  must  be  as  noted  in  Table 
118.410(n(4)(U). 


Table  118.410(f)(4)(ii) 


Maximum  quantily  of  car- 
boo  dioxide  required  kg 
(K») 

iMlininium  rxxninai  pipe  size  mm 
(iTKhes) 

iMlaximum  quantrty  of  carbon  dkixlde 
required  kg  (tM) 

Minimum  nomirul  pipe  size  mm 
(inches) 

45.4  (100) 

102  (225) 

136  (300) 

272  (600) 

454(1.000) 

1.111  (2.450) 

12.7  (0.5) 

19(0.75) 

25(1.0) 

30(1.25) 

40(1.5) 

50  (2.0) 

1.134  (2.500) 

2.018  (4.450) 

3.220  (7.100) 

4./3y  (10.450) 

6.802  (15,000) 

65  (2.5) 

75  (3.0) 

90  (3.5) 

100  (4.0) 

113(4.5) 

(ill)  Distribution  piping  within  a 
space  must  be  proportioned  bom  the 
distribution  line  to  give  proper  supply 
to  the  outlets  without  throttling. 

(Iv)  The  number,  type,  and  location  of 
discharge  outlets  must  provide  uniform 
distribution  of  carbon  dioxide 
throughout  a  space. 

(v)  The  area  of  each  discharge  outlet 
must  not  exceed  85  percent  nor  be  less 
than  35  percent  of  the  nominal  cylinder 
outlet  area  or  the  area  of  the  supply 
pipe,  whichever  is  smaller.  The  nominal 
cylinder  outlet  area  in  square 
millimeters  is  determined  by 
multiplying  the  factor  0.015  (0.0022  if 
using  square  inches)  by  the  total 
capacity  in  kilograms  of  all  carbon 
dioxide  cylinders  in  the  system,  except 
in  no  case  must  the  outlet  area  be  of  less 
than  71  square  millimeters  (0.110  square 
inches). 

(vi)  The  discharge  of  at  least  85 
percent  of  the  required  amount  of 


carbon  dioxide  must  be  completed 

within  two  minutes. 

(5)  When  installed  in  an  enclosed 
ventilation  system  for  rotating  electrical 
propulsion  equipment  a  fixed  carbon 
dioxide  system  must  meet  the  following 
requirements. 

(1)  The  quantity  of  carbon  dioxide  in 
kilograms  must  be  sufficient  for  initial 
and  delayed  discharges  as  required  by 
this  paragraph.  The  initial  discharge 
must  be  equal  to  the  gross  volume  of  the 
system  divided  by  160  (10  if  using 
pounds)  for  ventilation  systems  having 
a  volimtie  of  less  than  57  cubic  meters 
(2,000  cubic  feet),  or  divided  by  192  (12 
if  using  pounds)  for  ventilation  systems 
having  a  volume  of  at  least  57  cubic 
meters  (2.000  cubic  feet),  bi  addition, 
there  must  be  sufficient  carbon  dioxide 
available  to  permit  delayed  discharges 
to  maintain  at  least  a  25  percent 
concentration  until  the  equipment  can 
be  stopped.  If  the  initial  discharge 


achieves  this  concentration,  a  delayed 
discharge  is  not  required. 

(11)  The  piping  sizes  for  the  initial 
discharge  must  be  in  accordance  with 
Table  118.410(f)(4)(li)  and  the  discharge 
of  the  required  amount  must  be 
completed  within  two  minutes. 

(ill)  Piping  for  the  delayed  discharge 
must  not  be  less  than  12.7  millimeters 
(0.5  inches)  nominal  pipe  size,  and  need 
not  meet  specific  requirement  for 
discharge  rate. 

(iv)  Piping  for  the  delayed  discharge 
may  be  Incorporated  with  the  initial 
discharge  piping. 

(6)  When  installed  in  a  cargo  space  a 
fixed  carbon  dioxide  system  must  meet 
the  following  requirements. 

(1)  The  number  of  kilograms  (pounds) 
of  carbon  dioxide  required  for  each 
space  in  cubic  meters  (feet)  must  be 
equal  to  the  gross  volume  of  the  space 
in  cubic  meters  (feet)  divided  by  480  (30 
if  using  pounds). 


(11)  System  piping  must  be  of  at  least 
19  millimeters  (0.75  inches). 

(lii)  No  specific  discharge  rate  is 
required. 

(gj  Specific  requirements  for  Halon 
1301  systems.  (1)  A  custom  engineered 
fixed  gas  fire  extinguishing  system  that 
uses  Halon  1301.  must  comply  with  the 
applicable  sections  of  UL  1058 
"Halogenated  Agent  Extinguishing 
System  Units,"  and  the  requirements  of 
this  paragraph. 

(2)  The  Halon  1301  quantity  and 
discharge  requirements  of  UL  1058 
apply,  with  the  exception  that  the  Halon 
1301  design  concentration  must  be  6 
f)ercent  at  the  lowest  ambient 
temperature  expected  in  the  space.  If  the 
lowest  temperature  is  not  known,  a 
temperatiu*  of  - 18°  C  (0°  F)  must  be 
assumed. 

(3)  Each  storage  cylinder  in  a  system 
must  have  the  same  pressure^  and 
voliune. 

(4)  Computer  programs  used  in 
designing  systems  must  be  approved  by 
an  independent  laboratory  recognized 
by  the  Commandant. 

Note  to  §118.41 0(g):  As  of  Jan.  1, 1994,  the 
United  States  banned  the  production  of 
Halon.  The  Environmental  Protection  Agency 
placed  significant  restrictions  on  the 
servicing  and  maintenance  of  systems 
containing  Halon.  Vessels  operating  on  an. 


international  voyage,  subject  to  SOLAS 
requirements,  are  prohibited  from  installing 
fixed  gas  fire  extinguishing  systems 

containinq  Ha'nri 

§118.420     Pre-engmeered  '  xec  ::as  :  re 
ertlnguishJng  systems 

(a)  A  pre-engineered  tixea  gas  fire 
extinguishing  system  must: 

(1)  Be  approved  by  the  Commandant; 

(2)  Be  capable  of  manual  actuation 
from  outside  the  space  in  addition  to 
automatic  actuation  by  a  heat  detector; 

(3)  Automatically  shut  down  all 
power  ventilation  systems  and  all 
engines  that  draw  intake  air  from  within 
the  protection  space;  and 

(4)  Be  installed  in  accordance  with 
manufacturer's  instructions. 

(b)  A  vessel  on  which  a  pre- 
engineered  fixed  gas  fire  extinguishing 
system  is  installed  must  have  the 
following  equipment  at  the  operating 
station: 

(1)  A  light  to  indicate  discharge; 

(2)  An  audible  alarm  that  sounds 
upon  discharge;  and 

(3)  A  means  to  reset  devices  used  to 
automatically  shut  down  ventilation 
system.s  and  engines  as  required  by 
paragraph  (a)(3)  of  this  section. 

(c)  Only  one  pre-engineered  fixed  gas 
fire  extinguishing  system  is  allowed  to 
be  installed  in  each  space  protected  by 
such  a  system. 

Table  118.500(a) 


§118.425    Galley  flood  fire  extinguishing 
systems. 

(a)  A  grease  extraction  hood  required 
by  §  118.400  of  this  part  must  meet  UL 
710  "Exhaust  Hoods  for  Commercial 
(booking  Equipment."  or  other  standard 
specified  by  the  (Dommandant. 

(b)  A  grease  extraction  hood  must  be 
equipped  vdth  a  dry  or  wet  chemical 
fire  extinguishing  system  meeting  the 
applicable  sections  of  NFPA  17  "Dry 
(Jhemical  Extinguishing  Systems."  17A 
"Wet  Chemical  Extinguishing  Systems," 
or  other  standard  specified  by  the 
Commandant,  and  must  be  listed  by  an 
independent  laboratory  recognized  by 
the  Commandant. 

Subpart  E — Portable  Fire 

Extinguishers 


§118.500 
location. 


Required  number,  type,  and 


(a)  Each  portable  fire  extinguisher  on 
a  vessel  must  be  of  a  type  approved  by 
the  (Dommandant.  The  minimum 
number  of  portable  fire  extinguishers 
required  on  a  vessel  must  be  acceptable 
to  the  cognizant  (XIMI,  but  must  be  not 
less  than  the  minimimi  number  required 
by  Table  118.500(a)  and  other 
provisions  of  this  section. 


Space  protected 


Operating  station 


Machinery  space 


Open  vehicle  deck 


Accomrrxxlation  space 


Galley,  pantry,  concession 
stand. 


Minimum  nurrit>er  reauired 


1  for  every  1 0  vehicles 


1  for  each  232.3  squae  ^eiers  (2,500  square  feet) 
or  fraction  thereof. 


Type  extinguisher  permitted 


CG  class 


B-l.  C-l 


B-)l,  C-ll  kxated  just  out- 
side exit. 


B-ll 

A-JI 

A-il 
B-il 


Medium 


Hak>n 

CO,  

Dry  cfwmk^al 
Halon 

CO2  

Dry  chemical 

Foam 

Haton 

COj  

Dry  chemical 
Foam 

Dry  chemk^al 

Foam 

Dry  chemical 


Min.  size 


1.1  kg  (2.5  lb) 
1.8  kg  (4  to) 
0.9  kg  (2  to) 

4.5  kg  (10  to) 

6.8  kg  (15  lb) 
4.5  kg  (10  to) 

9.5  L  (2.5  gal) 
4.5  kg  (10  lb) 
6.8  kg  (15  to) 
4.5  kg  (10  to) 

9.5  L  (2.5  gal) 

2.3  kg  (5  to) 

'9.5  L  (2.5  gai) 

4.5  kg  (101b) 


(b)  A  vehicle  deck  without  a  fixed 
sprinkler  system  and  exposed  to 
weather  must  have  one  B-II  portable  fire 
extinguisher  for  every  five  vehicles, 
located  near  an  entrance  to  the  space. 

(c)  The  cognizant  (XMI  may  permit 
the  use  of  a  larger  portable  fire 
extinguisher,  or  a  semiportable  fire 
extinguisher,  in  lieu  of  those  required 
by  this  section. 


(d)  The  frame  or  support  of  each  B- 
V  fire  extinguisher  permitted  by 
paragraph  (c)  of  this  section  must  be 
welded  or  otherwise  permanently 
attached  to  a  bulkhead  or  deck. 

§  118.520     Instaiiatior  ard  ocation. 

Portable  fire  extinguishers  must  De 
located  so  that  they  are  clearly  visible 
and  readily  accessible  from  the  space 


being  protected.  The  installation  and 
location  must  be  to  the  satisfaction  of 
the  cognizant  (XMI. 

Subpart  F — Additional  Equipment 
§118.600    Fire  axe. 

A  vessel  of  more  than  19.8  meters  (65 
feet)  in  length  must  have  at  least  one  fire 
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axe  located  in  or  adjacent  to  the  primary 
operating  station. 

PART119— I4ACHINERY 
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j«<  riral  Provisions 


Sec. 

119.100    Intent. 

119  115     Applicability  to  existing  vessels. 
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SuDpar'  D — Specific  Machinery 
Raqutrements 

119.400    Applicability. 

119.405     Fuel  restrictions. 

119.410    General  requirements. 

119.420    Engine  cooling. 

119.422    Keel  and  grid  cooler  installations. 

119.425    Engine  exhaust  cooling. 

119.430    Engine  exhaust  pipe  installation. 

119.435    Integral  fuel  Unks. 

119.440    Independent  fuel  tanks. 

119.445    Fill  and  sounding  pipes  for  fuel 

tanks. 
119.450    Vent  pipes  for  fuel  tanks. 
119.455     Fuel  piping. 
119.458    Portable  fuel  systems. 
119.465    Ventilation  of  spaces  containing 

diesel  machinery 
119.470    Ventilation  of  space  containing 

diesel  fuel  tanks. 

Subpart  E — Bilgs  and  Ballast  Systenis 

119.500  General 

119.510  Bilge  piping  system. 

119.520  Bilge  pumps. 

119.530  Bilge  high  level  alarms. 

119.540  Ballast  systems 

Sut>part  F— Steering  Systems 

119.600    General. 

Subpart  G— Piping  Systems 

119.700    General. 

119.710    Piping  for  vital  systems. 

119.715     Piping  subject  to  more  than  1,034 

kPa  (150  pwig)  in  non-vital  systems. 
119.720  Nonmetallic  piping  materials. 
119.730    Nonferrous  metallic  piping 

materials. 
Authority:  46  U.S.C.  2103.  3306:  E.O. 
12234,  45  FR  58801.  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§119.100    Intent 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  propulsion  and 
auxiliary  machinery,  piping  and 
pressure  systems  steering  apparatus, 
and  associated  safety  systems. 
Machinery  and  equipment  installed  on 
each  vessel  must  be  suitable  for  the 
vessel  and  its  operation  and  for  the 


purpose  mtended.  All  machmery  and 
equipment  must  be  installed  and 
maintained  in  such  a  manner  as  to 
afford  adequate  protection  from  causing 
Are.  explosion,  machinery  failure,  and 
personnel  injury. 

1119.115    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 
regulations  on  machinery,  bilge  and 
ballast  system  equipment,  steering 
apparatus,  and  piping  systems  or 
components  that  were  applicable  to  the 
vessel  on  March  10,  1996,  or,  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

(b)  New  installations  of  machinery, 
bilge  and  ballast  system  equipment, 
steering  equipment,  and  piping  systems 
or  components  on  an  existing  vessel, 
which  are  completed  to  the  satisfaction 
of  the  cognizant  Office  in  Charge, 
Marine  Inspection  (OCMl)  on  or  after 
March  11,  1996,  must  comply  with  the 
regulations  of  this  part.  Replacement  of 
existing  equipment  installed  on  the 
vessel  prior  to  March  11,  1996,  need  no 
comply  with  the  regulations  in  this  part. 

(c)  C5n  or  before  March  11,  1999,  an 
existing  vessel  must  comply  with  the 
bilge  high  level  alarm  requirements  in 
§  119.530  of  this  section. 

Subpart  B — Propulsion  Machinery 

§119.200    General. 

(a)  Propulsion  machinery  must  be 
suitable  in  type  and  design  for 
propulsion  requirements  of  the  hull  in 
which  it  is  installed  and  capable  of 
operating  at  constant  marine  load  under 
such  requirements  without  exceeding  its 
designed  limitations. 

(b)  All  engines  must  have  at  least  two 
means  for  stopping  the  engine{s)  under 
any  operating  conditions.  The  fuel  oil 
shutoff  required  at  the  engine  by 

§  119.455(b)(3)  of  this  part  will  satisfy 
one  means  of  stopping  the  engine. 

§119.220    Installations. 

(a)  The  installation  requirements  for 
machinery  and  boilers  for  steam  and 
electrically  propelled  vessels  are 
contained  in  applicable  regulations  in 
subchapter  F  (Marine  Engineering)  and 
subchapter  J  (Electrical  Engineering)  of 
this  chapter. 

(b)  Installation  of  propulsion 
machinery  of  an  unusual  type  for  small 
passenger  vessels  must  be  given 
separate  consideration  and  must  be 
subject  to  such  requirements  as 
determined  necessary  by  the  cognizant 
OCMI.  Unusual  types  of  propulsion 
machinery  include: 

(1)  Gas  turbine  machinery 
installations; 


(2)  Air  screws; 

(3)  Hydraulic  jets;  and 

(4)  Machinery  installations  using  lift 
devices. 

Subpart  C — Auxiiiar,  Mj  ilnery 
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§119.310    Installations. 

(a)  Auxiliary  machinery  of  the 
internal  combustion  piston  type  must 
comply  with  the  provisions  of  this  part. 

(b)  Auxiliary  machinery  of  the  steam 
or  gas  turbine  type  will  be  given 
separate  consideration  and  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter  as  determined  necessary  by 
the  cognizant  OCMI. 

(c)  Auxiliary  boilers  and  heating 
boilers  and  their  associated  piping  and 
fittings  will  be  given  separate 
consideration  and  must  meet  the 
applicable  requirements  of  subchapter  F 
(Marine  Engineering)  of  this  chapter  as 
determined  necessary  by  the  cognizant 
OCMI,  except  that  heating  boilers  must 
be  tested  or  examined  every  three  years. 

§  1 1 9.320    Water  heaters. 

(a)  A  water  heater  must  meet  the 
requirements  of  Parts  52  and  63  in 
subchapter  F  of  this  chapter  if  rated  at 
more  than  689  kPa  (100  psig)  or  121"  C 
(250°  F). 

(b)  A  water  heater  must  meet  the 
requirements  of  Parts  53  and  63  in 
subchapter  F  of  this  chapter  if  rated  at 
not  more  than  689  kPa  (100  psig)  and 
121"  C  (250°  F).  except  that  an  electric 
water  heater  is  also  acceptable  if  it: 

(1)  Has  a  capacity  of  not  more  than 
454  liters  (120  gallons): 

(2)  Has  a  heat  input  of  not  more  than 
58.6  kilowatts  (200,000  Btu  per  hour); 

(3)  Is  listed  by  Underwriters 
Laboratories  (IJL)  under  UL  174, 
"Household  Electric  Storage  Tank  Water 
Heaters,"  UL  1453,  "Electric  Booster 
and  Commercial  Storage  Tank  Water 
Heaters,"  or  other  standard  specified  by 
the  Commandant;  and 

(4)  Is  protected  by  a  pressure- 
temperature  relief  device. 

(c)  A  water  heater  must  be  installed 
and  secured  from  rolling  by  straps  or 
other  devices  to  the  satisfaction  of  the 
cognizant  OCMI. 

§  1 19.330    Pressure  vessels. 

All  unfired  pressure  vessels  must  be 
installed  to  the  satisfaction  of  the 
cognizant  OCMI.  The  design, 
construction,  and  original  testing  of 
such  unfired  pressure  vessels  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter. 


Subpart  D — Specific  Machinery 
Requirements 

§119  00(1    Aop.icabillty. 

(aj  ims  suDpart  applies  to  all 
propulsion  and  auxiliary  machinery 
installations  of  the  internal  combustion 
piston  type. 

(b)  Where  no  specific  fuel  designation 
exists,  the  requirements  of  this  subpart 
are  applicable  to  all  types  of  fuels  and 
machinery. 

§119  406     Pae!  restrictions 

The  use  of  a  fuel,  other  than  diesel 
fuel,  as  an  alternative  fuel  for  an 
internal  combustion  engine,  except 
gasoline  when  ased  as  a  fuel  for 
outboard  motors  as  allowed  by 
§  119.458  of  this  part,  will  be  reviewed 
on  a  case-by-case  basis  by  Commandant 

§119.410    General  requlrenwnts. 

(a)  Each  starting  motor  generator,  and 
spark  producing  device  must  be 
mounted  as  high  above  the  bilges  as 
practicable. 

(b)  Gauges  to  indicate  engine 
revolutions  per  minute  (RPM).  iacket 
water  discharge  temperature,  and 
.ubricating  oil  pressure  must  be 
provided  for  all  propulsion  engines 
installed  in  the  vessel.  The  gauges  must 
be  readily  visible  at  the  operating 
station. 

(c)  In  systems  and  applications  where 
lexible  hoses  are  permitted  lo  be 
jlamped: 

(1)  Double  hose  clamping  is  required 
3n  each  end  ot  the  nose,  wnere 
practicable,  except  that  one  hose  clamp 
can  be  used  if  the  pipe  ends  are 
expanded  or  beaded  to  provide  a 
positive  stop  against  hose  slippage: 

(2)  The  clamps  must  be  of  a  corrosion 
resistant  metallic  material;  and 

(3)  The  clamps  must  not  depeno  on 
spring  tension  for  Oiei'  nolding  power 

Sl^SiiC     Engine  cooling. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  all  engines 
must  be  water  cooled  and  meet  the 
requirements  of  this  paragraph. 

(1)  The  engine  head,  block,  and 
exhaust  manifold  must  be  water 
jacketed  and  cooled  by  water  from  a 
pump  that  operates  whenever  the 
engine  is  operating. 

•  2)  A  suitable  hull  strainer  must  be 
installed  m  tJie  r Emulating  raw  water 
intake  line  of  an  engine  cooling  water 
svstem. 

(3)  \  closed  fresh  water  system  may 
be  used  to  cool  the  engine. 

(b)  A  propulsion  or  auxiliar\  die^ei 
engine  may  be  air  cooled  or  employ  an 
air  cooled  jacket  water  radiator  when: 


(1 )  Installed  on  an  open  deck  and 
sufficient  ventilation  for  machinery 
cooling  is  available;  or 

(2)  Installed  in  an  enclosed  or 
partially  enclosed  space  for  which 
ventilation  for  machinery  cooling  that 
complies  with  the  requirement  of 

§  119.465(b)  of  this  part  is  provided,  and 
other  necessary  safeguards  are  taken  so 
as  not  to  endanger  the  vessel. 

§119.422     Keel  and  gna  ccx)ie' 
installations 

(a)  A  keel  or  grid  cooler  installation 
used  for  engine  cooling  must  be 
designed  to  prevent  flooding. 

(b)  Except  as  provided  in  paragraph 
(e),  a  shutoff  valve  must  be  located 
where  the  cooler  piping  penetrates  the 
shell,  as  near  the  shell  as  practicable, 
except  where  the  penetration  is  forward 
of  the  collision  bulkhead. 

(c)  The  thickness  of  the  inlet  and 
discharge  connections,  outboard  of  the 
shutoff  values  required  by  paragraph  [bj 
of  this  section,  must  be  at  least  Schedule 
80. 

(d)  Short  lengths  of  approved 
nonmetallic  flexible  hose,  fixed  by  two 
hose  clamps  at  each  end  of  the  hose, 
may  be  used  at  machinery  connections 
for  a  keel  cooler  installation. 

(e)  Shutoff  valves  are  not  required  for 
Keel  and  grid  coolers  that  are  integral  to 

he  null.  A  keel  cooler  is  considered 
integral  to  the  hull  if  the  following 
conditions  are  satisfied: 

(1)  The  cooler  structure  is  fabricated 
fit)m  material  of  the  same  Jiickness  and 
quality  as  the  hull; 

(2)  The  flexible  connections  cire 
located  well  above  the  deepest 
subdivision  draft; 

(3)  The  end  of  the  structure  is  ffured 
to  the  hull  with  a  slope  no  greater  than 
4  to  1 :  and 

(4)  Full  penetration  welds  are 
employed  in  the  fabrication  of  the 
structure  and  its  attachment  to  the  hull. 

§■"•9.425    Engine  exhaust  cooling. 

fa)  Except  as  otherwise  provided  m 
this  paragraph,  all  engine  exhaust  pipes 
must  be  water  cooled. 

(1 1  Vertical  dry  exhaust  pipes  are 
permissible  if  installed  in  compliance 
with  §§  116.405(c)  and  '"■'6  970  of  this 
chapter. 

(2)  Horizontal  dry  exhaust  pipes  are 
permitted  only  if: 

(i)  They  do  not  pass  through  Uving  or 
berthi^  spaces; 

fill  Tney  terminate  above  the  deepest 
ioa(i  uateriine; 

(ml  They  are  so  arranged  as  to  prevent 
entry  of  cold  water  from  rough  or 
'>oarding  s,eas 

(iv)  They  are  constructed  of  corrosion 
resisting  material  at  the  hull 
penp'ratinn;  and 


(v)  They  are  installed  in  compUance 
with  §§  116.405(c)  and  116.970  of  this 
chapter. 

(b)  The  exhaust  pipe  cooling  water 
system  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Water  for  cooling  the  exhaust  pipe 
must  be  obtained  from  the  engine 
cooling  water  system  or  a  separate 
engine  driven  pump. 

(2)  Water  for  cooling  an  exhaust  pipe, 
other  than  a  vertical  exhaust,  must  be 
injected  into  the  exhaust  system  as  near 
to  the  engine  manifold  as  practicable. 
The  water  must  pass  through  die  entire 
length  of  the  exhaust  pipe. 

(3)  The  part  of  the  exhaust  system 
between  the  point  of  cooling  water 
injection  and  the  engine  manifold  must 
be  water-jacketed  or  effectively 
insulated  and  protected  in  compliance 
with  §§  116.400(b)  and  116.970  of  this 
chapter. 

(4)  Each  vertical  exhaust  pipe  must  be 
water-iacketed  or  suitably  insulated 
between  the  engine  mamfold  and  the 
spark  arrester  required  by  §  119.430(g) 
of  this  part. 

(51  When  the  exhaust  cooling  water 
system  is  separate  from  the  engine 
cooling  water  system  a  suitable  warning 
device,  visual  or  audible,  must  oe 
Installed  at  the  operating  station  to 
indicate  any  reduction  in  lormai  water 
flow  in  the  exhaust  cooling  system. 

(6)  A  suitable  hull  strainer  must  be 
nstalled  in  the  circulating  raw  water 
ntake  line  for  the  exhaust  cooling 
.system. 

(c)  Engine  exhaust  cooling  systems 
built  in  accordance  with  the 
requirements  of  American  Boat  and 
Yacht  Council   ABCY^  P-j   "Installation 
of  Exhaust  Systems  xor  Propulsion  and 
Auxiliary  Engines     wi'i  be  considered 
as  meeting  the  '^ui'-fiment'.  oi'this 
section 

§  1 19.430    Engine  exhaust  pipe  installation, 

(a)  The  design  of  all  exhaust  systems 
must  ensure  minimum  risk  of  injury  lo 
personnel.  Protection  nust  be  provided 
in  compliance  with  §  116.970  of  this 
chapter  at  such  locations  where  oersons 
or  equipment  might  come  in  contact 
with  an  exhaust  pipe. 

(b)  Exhaust  gas  must  not  leak  from  the 
piping  or  any  connections.  The  piping 
must  he  properly  supported  by 
noncombustible  hangers  or  blocks 

(c)  The  exhaust  piping  must  be  so 
arranged  as  to  prevent  backflow  of  water 
&t)m  reaching  engine  exhaust  ports 
under  normal  conditions 

(d)  An  exhaust  pipe  discharge  located 
less  than  75  millimeters  (3  inchesj 
above  the  deepest  load  waterline  must 
be  installed  with  a  means  to  prevent  the 
entrance  of  water. 
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(e)  Pipes  used  for  wet  exhaust  lines 
must  be  at  least  Schedule  80  or 
corrosion  resistant  material  and 
adequately  protected  from  mechanical 
damage. 

(f)  Where  flexibility  is  necessary,  a 
section  of  flexible  metallic  hose  may  be 
used.  Notunetallic  hose  may  be  used  for 
wet  exhaust  systems  provided  it  is 
especially  adapted  to  resist  the  action  of 
oil,  acid,  and  heat,  and  has  a  wall 
thickness  sufficient  to  prevent 
collapsing  or  panting,  and  is  double 
clamped  where  practicable. 

(g)  Where  an  exhaust  pipe  passes 
through  a  watertight  bulkhead,  the 
watertight  integrity  of  the  bulkhead 
must  be  maintained.  Noncombustible 
packing  must  be  used  in  bulkhead 
penetration  glands  for  dry  exhaust 
systems.  A  wet  exhaust  pif)e  may  be 
welded  to  a  steel  or  equivalent  bulkhead 
in  way  of  a  penetration  if  suitable 
arrangements  are  provided  to  relieve  the 
stresses  resulting  from  the  expansion  of 
the  exhaust  piping. 

(h)  A  dry  exhaust  pipe  must; 
(1)  If  it  passes  through  a  combustible 
bulkiiead  or  partition,  be  kept  clear  of. 


and  suitably  insulated  or  shielded  from, 
combustible  material. 

(2)  Be  provided  with  noncombustible 
hangers  and  blocks  for  support. 

(i)  An  exhaust  pipe  discharge 
terminating  in  a  transom  must  be 
located  as  far  outboard  as  practicable  so 
that  exhaust  gases  cannot  reenter  the 
vessel. 

(j)  Arrangements  must  be  made  to 
provide  access  to  allow  complete 
inspection  of  the  exhaust  piping 
throughout  its  length. 

(k)  An  exhaust  installation  subject  to 
pressures  in  excess  of  105  kPa  (15  psig) 
or  having  exhaust  pipes  passing  through 
living  or  working  spaces  must  meet  the 
material  requirements  of  Part  56  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter. 

(1)  Engine  exhaust  installations  built 
in  accordance  with  the  requirements  of 
ABYC  P-1  wall  be  considered  as 
meeting  the  requirements  of  this 
section. 

§  1 19.435    Integral  fuel  tanks. 

(a)  Diesel  fuel  tanks  may  not  be  built 
integral  with  the  hull  of  a  vessel  unless 
the  hull  is  made  of  steel  or  aluminum. 

Table  119.440(a)(1) 


(b)  During  the  initial  inspection  for 
certification  of  a  vessel,  integral  fuel 
tanks  must  withstand  a  hydrostatic 
pressure  test  of  35  kPa  (5  psig),  or  the 
maximum  pressure  head  to  which  they 
may  be  subjected  in  service,  whichever 
is  greater.  A  standpipe  of  3.5  meters 
(11.5  feet)  in  height  attached  to  the  tank 
may  be  filled  with  water  to  accomplish 
the  35  kPa  (5  psig)  test. 

§  1 19.440    Independent  fuel  tanks. 

(a)  Materials  and  construction. 
Independent  fuel  tanks  must  be 
designed  and  constructed  of  materials  in 
compliance  with  the  requirements  of 
this  paragraph. 

(1)  The  material  used  and  the 
minimum  thickness  allowed  must  be  as 
indicated  in  Table  119.440(a)(1),  except 
that  other  materials  which  provide 
equivalent  safety  may  be  approved  for 
use  under  paragraph  (a)(3)  of  this 
section.  Tanks  having  a  capacity  of  more 
than  570  liters  (150  gallons)  must  be 
designed  to  withstand  the  maximum 
head  to  which  they  may  be  subjected  in 
service,  but  in  no  case  may  the 
thickness  be  less  than  that  specified  in 
Table  119.440(a)(1). 


ASTM  Specification 
(latest  edition) 

Thickness  in  millimeters  (inches)  &  (gage  number] '  vs.  tank  capacities  for: 

Matenal 

4  to  300  liter  (1  to  80  gal)  tanks 

More  ttian  300  liter  (80  gal)  and 

not  more  than  570  liter  (150  gal) 

tanks 

Over  570  liter  (150  gal) » tanks 

Nickel-copper 

Copper-nick- 
el*. 
Copper*  

Coppef-siH- 
con* 

8127,  hot  rolled 

sheet  or  plate. 
8122,  UNS  altoy 

C71500. 
81 52,  UNS  alloy 

C11000. 
897.  alk>ys  A.  8.  and 

C. 

0.94  (0.037)  [USSG  20)3  

1  14  10  045)  (AWG  171 

1.27  (0.050)  (USSG  18]  

1.45  (0.057)  [AWG  15]  

2.72  (0.107)  [USSG  12) 
3.25(0.128)  [AWG  8] 

1  45  (0  057)  lAWG  151       

2.06  (0.081)  (AWG  12]  

4.62  (0.182)  [AWG  5] 

1.29  (0.061)  [AWG  16]  

1.90  (0.0747)  [MSG  14]  

6  35  (0  250)  lUSSG  31        

1.63  (0.064)  [AWG  14]  

2.66  (0.1046)  [MSG  12]  

3.66  (0.144)  [AWG  7] 
4.55  (0.1793)  [MSG  7] 

6 

8209,  alloy  5062. 
5083.5086. 

6  35  (0.250)  [USSG  3]  

6.35  (0.250)  [USSG  3] 

Fiber 

as  required*  

as  required*  

as  required* 

reinforced 
plastic. 

Ttie  gage 
ird  Gag 


...«  _— «  nun*ers  used  in  this  table  may  be  found  in  many  standard  engineering  reference  books.  The  letters  "USSG"  stand  for  "U.S. 
StandardGage,"  which  was  established  by  the  act  of  March  3.  1892  (15  U.S.C.  206).  for  sheet  and  plate  iron  and  steel.  The  letters  "AWG" 
stand  for  "American  Wire  Gage"  (or  Brown  and  Sharpe  Gage)  for  nonferrous  sheet  thicknesses.  The  letters  "MSG"  stand  for  "Manufacturers" 
Standard  Gage"  for  sheet  steel  thickness. 

2  Tanks  over  1514  liters  (400  gaitons)  shall  be  designed  with  a  factor  of  safety  of  four  on  the  ultimate  strength  of  the  material  used  with  a  de- 
sign hekj  of  not  less  ttian  1 220  millimeters  (4  feet)  of  liquid  above  ttie  top  of  the  tank. 

^Nickel-copper  not  less  than  0  79  millimeter  (0.031  inch)  (USSG  22]  may  be  used  for  tanks  up  to  114-  liter  (30-galton)  capacity. 

♦Acceptable  only  lor  gasoline  service. 

*Qaso«ne  fuel  tanks  constructed  of  iron  or  steel,  which  are  less  than  5  millimeter  (0.1875  inch)  thk*.  shall  be  galvanized  inskje  and  outside  t»y 
the  hot  dK>  process  Tanks  intended  for  use  with  diesel  oil  shall  not  be  internally  galvanized. 

*  Stainless  steel  tanks  are  not  included  in  this  category. 

'  Anode  to  most  comnxxi  metals.  AvokJ  dissimilar  metal  corrtact  with  tank  body. 

"The  requirements  of  §  1 19.440(a)(2)  apply 


(2)  Fiber  reinforced  plastic  may  be 
used  for  diesel  fuel  tanks  imder  the 
following  provisions: 


UMI 


(i)  The  materials  must  be  fire 
retardant.  Flammability  of  the  material 
must  be  determined  by  the  standard  test 
methods  in  American  Society  for 


Testing  and  Materials  (ASTM)  D635. 
"Rate  of  Burning  and/or  Extent  and 
Time  of  Burning  of  Self-Supporting 
Plastics  in  a  Horizontal  Position,"  and 


ASTM  D2863.  "Measuring  the 
Minimum  Oxygen  Concentration  to 
Support  Candle-like  Combustion  of 
Plastics  (Oxygen  Index),"  or  other 
standard  specified  by  the  C  oiriinanuant 
The  results  of  those  tests  must  show  thai 
the  average  extent  of  burning  is  less 
than  10  millimeters  (0.394  inches),  the 
average  time  of  burning  is  less  than  50 
seconds,  and  the  limiting  oxygen  index 
is  ereater  than  21. 

Tii)  Tanks  must  meet  UL  1102,  "Non 
integral  Marine  Fuel  Tanks,"  or  other 
standard  specified  by  the  Commandant 
Testing  may  be  accomplished  by  an 
independent  laboratory  or  by  the 
fabricator  to  the  satisfaction  of  the 
cognizant  OCMI. 

Uii)  Tanks  must  be  designed  to 
withstand  the  maximimi  head  to  which 
they  may  be  subjected  to  in  service 

(ivj  Installation  of  nozzles,  flanges  or 
other  fittings  for  pipe  connections  to  the 
tanks  must  be  acceptable  to  the 
cognizant  OCMI. 

(v)  Baffle  plates,  if  installed,  must  be 
of  the  same  material  and  not  less  than 
the  minimum  thickness  of  the  tank 
walls.  Limber  holes  at  the  bottom  and 
air  holes  at  the  top  of  all  baffles  must 
be  provided.  Baffle  plates  must  be 
installed  at  the  time  the  tests  required 
Dy  UL  1102,  or  other  standara  specifiec! 
ay  the  Commandant,  are  conducted. 

(3)  Materials  other  than  those  listed  in 
Table  119.440(a)(1)  must  be  approved 
by  the  Commandant.  An  independent 
tank  using  material  approved  bv  the 
Commandant  under  this  paragraph  must 
meet  the  testing  requirements  jf  UL 

:  102,  or  other  standard  specified  by  the 
Commandant.  Testing  may  be 
accomplished  by  an  independent 
laboratory  or  by  the  fabricator  to  the 
satisfaction  of  the  OCMI. 

(4)  Tanks  with  flanged-up  top  edges 
that  may  trap  and  hold  moisture  are 
prohibited. 

(5)  Openings  fer  fill  pipes,  vent  pipes, 
and  machinery  fuel  supply  pipes,  and 
openings  for  fuel  level  gauges,  where 
used,  must  be  on  the  topmost  surfaces 
sf  tanks.  Tanks  may  not  have  any 
openings  in  bottems,  sides,  or  ends, 
except  for: 

(i)  An  opening  fitted  with  a  threaded 
plug  er  cap  installed  for  tank  cleaning 
purposes;  and 

(ii)  In  a  diesel  fuel  tank,  openings  for 
supply  piping  and  tubular  gauge  glasses 

{&)  All  tank  joists  must  be  welded  or 
brazed.  Lap  joints  may  not  be  used 

(7)  Nozzles,  flanges,  or  other  fittings 
for  pipe  connections  to  a  metal  tank 
must  be  welded  or  brazed  to  the  'ank 
Tank  openings  in  way  of  pipe 
connections  must  be  properly  reinforced 
where  necessary.  Where  fuel  level 
gauges  are  used  on  a  metal  tank  the 


flanges  to  which  gauge  fittings  are 
attached  must  be  welded  or  brazed  to 
the  tank.  Tubular  gauge  glasses,  if  fitted 
to  diesel  fuel  tanks,  must  be  of  heat 
resistant  materials,  adequately  protected 
from  mechanical  damage,  and  provided 
at  the  tank  connections  with  devices 
that  vnll  automatically  close  in  the 
event  of  rupture  of  the  gauge  or  gauge 
lines. 

(8)  A  metal  tank  exceeding  760 
millimeters  (30  inches)  in  any 
horizontal  dimension  must: 

(i)  Be  fitted  with  vertical  baffle  plates, 
which  meet  paragraph  (a)(9)  of  this 
■action,  at  intervals  not  exceeding  760 
millimeters  (30  inches)  to  provide 
strength  and  to  control  the  excessive 
siuge  of  fuel;  or 

(ii)  "Hie  owner  shall  submit 
calculations  to  the  Commanding  Officer. 
Marine  Safety  Center  demonstrating  the 
structural  adequacy  of  the  teuik  in  a  fully 
loaded  static  condition  and  in  a  worst 
case  dynamic  (sloshing)  condition. 

(9)  Baffle  plates,  where  required  in 
metal  tanks,  must  be  of  the  same 
matenal  and  not  less  than  the  minimum 
thickness  required  in  the  tank  walls  and 
must  be  connected  to  the  tank  walls  by 
welding  or  Drazing.  Limber  holes  at  thie 
oottom  and  air  holes  at  the  top  of  aU. 
baffles  must  be  provided. 

flO)  Iron  or  steel  diesel  fuel  tanks 
must  not  be  galvanized  on  the  interior. 
Galvanizing,  paint,  or  other  suitable 
coating  must  be  used  to  protect  the 
outside  of  iron  and  steel  diesel  fuel 
•anks. 

(b)  Location  and  installation. 
Independent  fuel  tanks  must  be  located 
and  installed  in  compliance  with  the 
requirements  of  this  paragraph. 

(1)  Fuel  tanks  must  be  located  in,  or 
as  close  as  practicable  to.  machinery 
spaces 

(2)  Fuel  tanks  and  fittings  must  be  so 
installed  as  to  permit  examination. 
testing,  or  removal  for  cleaning  vdth 
minimum  disturbance  to  the  hull 
structure. 

(3)  Fuel  tanks  must  be  adequately 
supported  and  braced  to  prevent 
movement  The  supports  and  braces 
must  be  insulated  from  contact  with  the 
lank  surfaces  with  a  nonabrasive  and 
nonabsorbent  material. 

(4)  All  fuel  tanks  must  be  electrically 
bonded  to  a  common  groimd. 

(c)  Tests.  IrKiejjendent  fuel  tanks  must 
be  tested  m  compliance  with  the 
requirements  of  this  part  prior  to  being 
used  to  carry  fuel 

(1)  Pnor  to  installation,  tanks  vented 
to  the  atmosphere  must  be 
hydrostatically  tested  to,  and  must 
withstand,  a  pressure  of  35  kPa  (5  psig) 
or  1  5  times  the  .maximum  pressure 
Dead  to  which  they  may  be  subjected  in 


service,  whichever  is  greater.  A 
standpipe  of  3.5  meters  (11.5  feet)  in 
height  attached  to  the  tank  may  be  filled 
with  water  to  accomplish  the  35  kPa  (5 
psig)  test.  Permanent  deformation  of  the 
tank  will  not  be  cause  for  rejection 
unless  accompanied  by  leakage. 

(2)  After  installation  of  the  fuel  tank 
on  a  vessel,  the  complete  installation 
must  be  tested  in  the  presence  of  a 
marine  inspector,  or  an  individual 
specified  by  the  cognizant  OCMI,  to  a 
head  not  less  than  that  to  which  the 
tank  may  be  subjected  in  service.  Fuel 
may  be  used  as  the  testing  medium. 

(3)  All  tanks  not  vented  to  the 
atmosphere  must  be  constructed  and 
tested  in  accordance  with  §  119.330  of 
this  part. 

§  1 1 9.445    Fill  and  sounding  pipes  for  fuel 
tartks. 

(a)  Fill  pipes  for  fuel  tanks  must  be 
not  less  than  40  millimeters  (1.5  inches) 
nominal  pipe  size. 

(b)  There  must  be  a  means  of 
acc\irately  determining  the  amoimt  of 
fuel  in  each  fuel  tank  either  by 
sounding,  through  a  separate  sounding 
pipe  or  a  fill  pipe,  or  by  em  installed 
marine  type  fuel  gauge. 

(c)  Where  sounding  pipes  are  used, 
each  opening  must  be  at  least  as  high  as 
the  opening  of  the  fill  pipe  and  they 
must  be  kept  closed  at  all  times  except 
during  sounding. 

(d)  Full  pipes  and  sounding  pipes 
must  be  so  arranged  that  overflow  of 
liquid  or  vapor  cannot  escape  to  the 
inside  of  the  vessel. 

(e)  Fill  pipes  and  sounding  pip>es 
must  run  as  directly  as  possible, 
preferably  in  a  straight  line,  from  the 
deck  coimection  to  the  top  of  the  tank. 
Such  pipes  must  terminate  on  the 
weather  deck  and  must  be  fitted  with 
shutoff  valves,  watertight  deck  plates,  or 
screw  caps,  suitably  marked  for 
identification.  Diesel  fill  pipes  and 
sounding  pipes  may  terminate  at  the  tep 
of  the  tank. 

(f)  Where  a  flexible  fill  pipe  section  is 
necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  ki  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used  Such  hose  must 
overlap  metalUc  pipe  ends  at  least  1.5 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  clamps.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  fill  pipe  as 
practicable.  When  the  flexible  section  is 
a  nonconductor  of  electricity,  the 
metallic  sections  of  the  fill  pipe 
separated  thereby  must  be  joined  by  a 
conductor  for  protection  against 
generation  of  a  static  charge  when  filling 
with  fuel. 
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4<<9*6i:     ««' t  p  p«sfor  fu«4  tanks. 

laj  tacn  un pressurized  fuel  tank  must 
be  fitted  with  a  pipe  connected  to  the 
hiehest  p>oint  of  the  tank. 

(b)  The  minimum  net  cross  sectional 
area  of  the  vent  pipe  for  diesel  fuel 
tanks  must  be  as  follows: 

( 1 )  Not  less  than  the  cross  sectional 
area  of  16  millimeters  (0.625  inches) 
outer  diameter  (O.D.)  tubing  (0.9 
millimeter  (0.035  inch)  wall  thickness. 
20  gauge),  if  the  fill  pipe  terminates  at 
the  top  of  the  tank; 

(2)  Not  less  than  the  cross  sectional 
area  of  19  millimeters  (0.75  inches)  O.D. 
tubing  (9.8  millimeter  (0.035)  inch)  wall 
thickness.  20  gauge),  if  the  fill  pipe 
extends  into  the  tank;  and 

(3)  Not  less  than  the  cross  sectional 
area  of  the  fill  pipe  if  the  tank  is  filled 
underpressure. 

(c)  Tne  discharge  ends  of  fuel  tank 
vent  pipes  must  terminate  on  the  hull 
exterior  as  high  above  the  waterline  as 
practicable  and  remote  from  any  hull 
openings,  or  they  must  terminate  in  U- 
bends  as  high  above  the  weather  deck  as 
practicable  and  as  far  as  practicable 
from  opening  into  any  enclosed  sp>ace8. 
Vent  pipes  terminating  on  the  hull 
exterior  must  be  installed  or  equipped 
to  prevent  the  accidental  contamination 
of  the  fuel  by  water  under  normal 
operating  conditions. 

(d)  The  discharge  ends  of  fuel  tank 
vent  pipes  must  be  fitted  with 
removable  flame  screens  or  flame 
arresters.  The  flame  screens  must 
consist  of  a  single  screen  of  corrosion 
resistant  wire  of  at  least  30x30  mesh. 
The  flame  screens  or  flame  arresters 
must  be  of  such  size  and  design  as  to 
prevent  reduction  in  the  net  cross 
sectional  area  of  the  vent  pipe  and 
permit  cleaning  or  renewal  of  the  flame 
screens  or  arrester  elements. 

(e)  Where  a  flexible  vent  pipe  section 
is  necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metalUc  pipe  ends  at  least  1.5 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  clamps.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  vent  pipe 
as  practicable. 

(n  Fuel  tank  vent  pipes  shall  be 
installed  to  gradient  upward  to  prevent 
fuel  from  being  trapped  in  the  line. 

§119.455     Fu«<  piping. 

(a)  Materials  and  workmanship.  The 
materials  and  construction  of  fuel  lines, 
including  pipe.  tube,  and  hose,  must 
comply  with  the  requirements  of  this 
paragraph. 

(1)  Fuel  lines  must  be  annealed  tubing 
of  copper,  nickel-copper,  or  copper- 


nickel  having  a  minimum  wall 
thickness  of  0.9  millimeters  (0.35 
inches)  except  that: 

(i)  Diesel  fuel  piping  of  other 
materials,  such  as  seamless  steel  pipe  or 
tubing,  which  provide  equivalent  safety 
nAay  be  used; 

(li)  Diesel  fuel  piping  of  aluminum  is 
acceptable  on  aluminum  hull  vessels 
provided  it  is  at  lest  Schedule  80;  and 

(iii)  When  used,  flexible  hose  must 
meet  the  requirements  of  §  56.60-25  in 
subchapter  F  of  this  chapter. 

(2)  Tubing  connections  and  fittings 
must  be  of  nonferrous  drawn  or  forged 
metal  of  the  flared  type  except  that 
flareless  fittings  of  the  nonbite  type  may 
be  used  when  the  tubing  system  is  of 
nickel-copper  or  copper-nickel.  When 
making  tube  connections,  the  tubing 
must  be  cut  square  and  flared  by 
suitable  tools.  Tube  ends  must  be 
annealed  before  flaring. 

(3)  Cocks  are  prohibited  except  for  the 
solid  bottom  type  with  tapered  plugs 
and  union  bonnets. 

(b)  Installation.  The  installation  of 
fuel  lines,  including  pipe,  tube,  and 
hose,  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Diesel  fuel  lines  may  be  connected 
to  the  fuel  tank  at  or  near  the  bottom  of 
the  tank. 

(2)  Fuel  lines  must  be  accessible, 
protected  from  mechanical  injury,  and 
effectively  secured  against  excessive 
movement  and  vibration  by  the  use  of 
soft  nonferrous  metal  straps  that  have 
no  sharp  edges  and  are  insulated  to 
protect  against  corrosion.  Where  passing 
through  bulkheads,  fuel  lines  must  be 
protected  by  close  fitting  ferrules  or 
stuffing  boxes.  All  fuel  lines  and  fittings 
must  be  accessible  for  inspection. 

(3)  Shutoff  valves,  installed  so  as  to 
close  against  the  fuel  flow ,  must  he 
fitted  in  the  fuel  supply  lines,  one  at  the 
tank  connection  and  one  at  the  engine 
end  of  the  fuel  line  to  stop  fuel  flow 
when  servicing  accessories.  The  shutoff 
valve  at  the  tank  must  be  manually 
operable  from  outside  the  compartment 
in  which  the  valve  is  located,  preferably 
from  an  accessible  position  on  the 
weather  dock.  If  the  handle  to  the 
shutoff  valve  at  the  tank  is  located 
inside  the  tank  compartment,  it  must  be 
located  so  that  the  operator  does  not 
have  to  reach  more  than  300  millimeters 
(12  inches)  into  the  compartment  and 
the  valve  handle  must  be  shielded  from 
flames  by  the  same  material  the  hull  is 
constructed  of,  or  some  noncombustible 
material.  Electric  solenoid  valves  must 
not  be  used,  unless  used  in  addition  to 
the  manual  valve. 

(4)  A  loop  of  copper  tubing  or  a  short 
length  of  flexible  hose  must  be  installed 
in  the  fuel  supply  line  at  or  near  the 


engines.  The  flexible  hose  must  meet 
the  reqmrements  of  §  56.60-25  in 
subchapter  F  of  this  chapter. 

(5)  A  suitable  metal  marine  type 
strainer,  meeting  the  requirements  of  the 
engine  manufacturer,  must  be  fitted  in 
the  fuel  supply  line  in  the  engine 
compartment.  Strainers  must  be  leak 
free.  Strainers  must  be  of  the  type 
opening  on  top  for  cleaning  screens. 
Fuel  filter  and  strainer  bowls  must  be 
highly  resistant  to  shattering  due  to 
mechanical  impact  and  resistant  to 
failure  due  to  thermal  shock.  Fuel  filters 
fitted  with  bowls  of  other  than  steel 
construction  must  be  approved  by  the 
Commandant  and  be  protected  from 
mechanical  damage.  Approval  of  bowls 
of  other  than  steel  construction  will 
specify  if  a  flame  shield  is  required. 

(6)  All  accessories  installed  in  the  fuel 
line  must  be  independently  supported. 

(7)  Valves  for  removing  water  or 
impurities  from  diesel  fuel  in  water 
traps  or  strainers  are  jjermitted.  These 
valves  must  be  provided  with  caps  or 
plugs  to  prevent  fuel  leakage. 

§118  ^^^     Po'tabte  '--lei  systems. 

(aj  ronaoie  ruei  systems,  including 
portable  tanks  and  related  fuel  lines  and 
accessories,  are  prohibited  except  where 
used  for  outboard  motor  installations. 

(b)  The  design,  construction  and 
stowage  of  portable  tanks  and  related 
fuel  lines  and  accessories  must  meet  the 
requirements  of  ABYC  H-25.  "Portable 
Gasoline  Fuel  Systems  for  Flammable 
Liquids."  or  other  standard  specified  by 
the  Commandant. 

1119.465     Ventiiatio"  --•  spaces  contahmq 
dlWl  macnmery 

(a)  A  space  containing  diesel 
machinery  must  be  fitted  with  adequate 
means,  such  as  dripproof  ventilators, 
ducts,  or  louvers,  to  provide  sufficient 
air  for  proper  operation  of  main  engines 
and  auxiliary  engines. 

(b)  Air-cooled  propulsion  and 
auxiliary  diesel  engines  installed  below 
deck,  as  permitted  by  §  119.420  of  this 
part,  must  be  fitted  with  air  supply 
ducts  or  piping  from  the  weather  deck. 
The  ducts  or  piping  must  be  so  arranged 
and  supported  to  be  capable  of  safely 
sustaining  stresses  induced  by  weight 
and  engine  vibration  and  to  minimize 
transfer  of  vibration  to  the  supporting 
structure.  Prior  to  installation  of 
ventilation  system  for  such  engines, 
plans  or  sketches  showing  machinery 
arrangement  including  air  supplies, 
exhaust  stack,  method  of  attachment  of 
ventilation  ducts  to  the  engine,  location 
of  spark  arresting  mufflers  and  capacity 
of  ventilation  blowers  must  be 
submitted  to  the  cognizant  (XIMI  for 
approval. 
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(c)  A  space  containing  diesel 
machinery  must  be  fitted  with  at  least 
two  ducts  to  furnish  natiu-al  or  powered 
supply  and  exhaust  ventilation.  The 
total  inlet  area  and  the  total  outlet  area 
of  each  ventilation  duct  may  not  be  less 
than  one  square  inch  for  each  foot  of 
beam  of  the  vessel.  These  minimum 
areas  must  be  increased  as  necessary 
when  the  ducts  are  considered  as  part 
of  the  air  supply  to  the  engines. 

(d)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of 
noncombustible  material.  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(e)  A  supply  duct  must  be  provided 
with  a  cowl  or  scoop  having  a  free  area 
not  less  than  twice  the  required  duct 
area.  When  the  cowl  or  scoop  is 
screened,  the  mouth  area  must  be 
increased  to  compensate  for  the  area  of 
the  screen  wire.  A  cowl  or  scoop  must 
be  kept  open  at  all  times  except  when 
the  weather  is  such  as  to  endanger  the 
vessel  if  the  openings  are  not 
temporarily  closed. 

(fj  Dampers  may  not  be  fitted  in  a 
supply  duct. 

(gj  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(n)  Provision  must  be  made  for 
closing  all  supply  duct  cowls  or  scoops 
and  exhaust  duct  discharge  openings  for 
a  space  protected  by  a  fixed  gas 
extinguishing  system.  All  closure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent 

I    '9  47C     ventilation  ot  spaces  containing 
diesel  fuel  tanks. 

la)  Unless  provided  with  ventilation 
that  complies  writh  §  119.465  of  this 
part,  a  space  containing  a  diesel  fuel 
tank  and  no  machinery  must  meet  one 
of  the  following  requirements: 

(1)  A  space  of  14  cubic  meters  (500 
cubic  feet)  or  more  in  volume  must  have 
a  gooseneck  vent  of  not  less  than  65 
millimeters  (2.5  inches)  in  diameter;  or 

(2)  A  space  of  less  than  14  cubic 
meters  (500  cubic  feet)  in  volume  must 
have  a  gooseneck  vent  of  not  less  than 
40  millimeters  (1.5  inches)  in  diameter. 

(b)  Vent  openings  may  not  be  located 
adjacent  to  possible  sources  of  vapor 
ignition. 

Subpart  E— Bilge  and  Ballast  Systems 

§119.500    General. 

(a)  A  vessel  must  be  provided  with  a 
satisfactory  arrangement  for  draining 


any  watertight  compartment,  other  than 
small  buoyancy  compartments,  imder 
all  practicable  conditions.  Sluice  valves 
are  not  permitted  in  watertight 
bulkheads. 

(b)  Special  consideration  may  be 
given  to  vessels,  such  as  high  speed 
craft,  which  have  a  high  degree  of 
subdivision  and  utilize  numerous  small 
buoyancy  compartments.  Where  the 
probability  of  flooding  of  the  space  is 
limited  to  external  hull  damage, 
compartment  drainage  may  be  omitted 
provided  it  can  be  shown  by  stability 
calculations,  submitted  to  the  cognizant 
OCMI,  that  the  safety  of  the  vessel  will 
not  be  impaired. 

§119.510     Bilge  piping  system. 

A  vessel  must  be  provided  with  a 
piping  system  that  meets  §  56.50-50  in 
subchapter  F  of  this  chapter,  with  the 
following  exceptions: 

(a)  The  space  forward  of  the  collision 
bulkhead  need  not  be  fitted  with  a  bilge 
suction  line  when  the  arrangement  of 
the  vessel  is  such  that  ordinary  leakage 
may  be  removed  from  this  compartment 
by  the  use  of  a  hand  portable  bilge 
pump  or  other  equipment,  and  such 
equipment  is  provided;  and 

fb)  The  vessel  need  not  comply  with 
§  56.50-50(0  is  subchapter  F  of  this 
chapter. 

§119.520     Bilge  pumps. 

(a)  Each  vessel  must  be  provided  with 
bilge  pumps  in  accordance  with 

§  56.50-55  in  subchapter  F  of  this 
chapter,  with  the  following  exceptions: 

(1)  Note  1  in  Table  56.50-55(a)  is  not 
applicable  and  should  be  disregarded; 
and 

(2)  A  non-self-propelled  vessel  must 
comply  with  §56.50-55(a)  in 
subchapter  F  of  this  chapter  instead  of 
§  56.50-55(b). 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a  vessel  of 
not  more  than  19.8  meters  (65  feet)  in 
length  must  have  a  portable  hand  bilge 
pump  that  must  be: 

(1)  Capable  of  pumping  water,  but  not 
necessarily  simultaneously,  from  all 
watertight  compartments;  and 

(2)  Provided  with  suitable  suction  and 
discharge  hoses  capable  of  reaching  the 
bilges  of  each  watertight  compartment, 
and  discharging  overboard. 

(c)  A  second  power  pump  is  an 
acceptable  alternative  to  a  hand  pump  if 
it  is  supplied  by  a  source  independent 
of  the  first  power  bilge  pump. 

§  11 9.530    Bilge  high  level  alarms. 

(a)  Each  vessel  must  be  provided  with 
a  visual  and  audible  alarms  at  the 
operating  station  to  indicate  a  high 
water  level  in  each  of  the  following 
normally  unmanned  spaces: 


(1)  A  space  with  a  through-hull  fitting 
below  the  deepest  load  waterline,  such 
as  a  lazerette; 

(2)  A  machinery  space  bilge,  bilge 
well,  shaft  alley  bilge,  or  other  spaces 
subject  to  flooding  from  sea  water 
piping  within  the  space;  and 

(3)  A  space  with  a  non-watertight        ^ 
closure  ,  such  as  a  space  with  a  non- 
watertight  hatch  on  the  main  deck. 

fb)  A  visual  indicator  must  be 
provided  at  the  operating  station  to 
indicate  when  any  automatic  bilge 
pump  is  operating. 

§119.540    Ballast  systems. 

Sohd  and  water  ballast  must  comply 
with  the  requirements  of  Subpart  L  of 
Part  116  of  this  subchapter. 

Subpart  F — Steering  Systems. 

§119.600    General. 

A  self-propelled  vessel  must  meet  the 
applicable  requirements  for  main  and 
auxiliary  steering  apparatus  in 
subchapters  F  (Marine  Engineering)  and 
J  (Electrical  Engineering)  of  this  chapter. 

Subpart  G — Piping  Systems 

§119.700    General. 

Materials  used  in  piping  systems  must 
meet  the  requirements  of  this  subpart 
and  be  otherwise  acceptable  to  the 
cognizant  OCMI. 

§  1 1 9.71 0    Piping  for  vital  systems. 

(a)  Vital  systems  are  those  systems 
that  are  vital  to  a  vessel's  survivability 
and  safety.  For  the  purpose  of  this  part 
the  following  are  vital  systems: 

(1)  Fuel  systems; 

(2)  Fire  main; 

(3)  CO  2  and  Halon  systems; 

(4)  Bilge  system; 

(5)  Steering  system; 

(6)  Propulsion  system  and  its 
necessary  auxiliaries  and  controls; 

(7)  Ship's  service  and  emergency 
electrical  generation  system  and  its 
necessary  auxiliaries;  and 

(8)  A  marine  engineering  system 
identified  by  the  cognizant  OCMI  as 
being  crucial  to  the  survival  of  the 
vessel  or  to  the  protection  of  the 
personnel  on  board. 

(b)  For  the  purpose  of  this  part,  a 
system  not  identified  in  paragraph  (a)  of 
this  section  is  a  non-vital  system. 

(c)  Piping  used  in  a  vital  system  must 
meet  §  56.60  in  subchapter  F  of  this 
chapter,  except  that  §  119.730  of  this 
part  replaces  §  56.60-20  in  subchapter  F 
of  this  chapter. 

§  1 19.71 5    Piping  subject  to  more  than 
1,034  kPa  (150  psig)  in  non-vital  systems. 

Piping  subject  to  more  than  1034  kPa 
(150  psig)  in  a  non-vital  system  must  be 
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designed,  fabricated,  and  inspected  in 
accordance  with  the  principles  of 
American  National  Standards  histitute 
(ANSI)  B  31.1  "American  National 
Standard  Code  for  Pressure  Piping, 
Power  Piping,"  or  other  standard 
specified  by  the  Commandant. 

§  1 1 9.720    Nonm«tallic  piping  materiaJs. 

Nonmetallic  piping  materials, 
including  nonmetallic  flexible  hose 
assemblies,  must  meet  the  requirements 
of  §  56.60-25  in  subchapter  F  of  this 
chapter. 

§  11 9.730    Nonferrous  metallic  piping 
materials. 

(a)  Nonferrous  metallic  piping 
materials  are  acceptable  for  use  in  the 
following: 

(1)  Non- vital  systems; 

(2)  Aluminum  fuel  piping  on  an 
aluminum  hulled  vessel,  if  at  least 
Schedule  80; 

(3)  Aluminum  bilge,  ballast,  and 
Hremain  piping  on  an  aluminum  hulled 
vessel; 

(4)  If  acceptable  to  the  cognizant 
OCMI,  nonferrous  metallic  piping  with 
a  melting  temperature  above  927°  C 
(1,700°  F)  may  be  used  in  vital  systems 
that  are  deemed  to  be  galvanically 
compatible:  and 

(5)  Other  uses  specifically  accepted  by 
the  cognizant  CXIiMI. 

(b)  Where  nonferrous  metallic 
material  is  permitted  for  use  in  piping 
systems  by  this  subpart,  the  restrictions 
in  this  paragraph  apply: 

(1)  Provisions  must  be  made  to  protect 
piping  systems  using  aluminum  alloys 
in  high  risk  fire  areas  due  to  the  low 
melting  point  of  aluminum  alloys; 

(2)  Provisions  must  be  made  to 
prevent  or  mitigate  the  effect  of  galvanic 
corrosion  due  to  the  relative  solution 
potentials  of  cop{>er,  aluminum,  and 
alloys  of  copper  and  aluminum,  which 
are  used  in  conjunction  with  each  other. 
steel,  or  other  metals  and  their  alloys; 

(3)  A  suitable  thread  compound  must 
be  used  in  making  up  threaded  joints  in 
aluminum  pipe  to  prevent  seizing.  Pipe 
in  the  annealed  temper  must  not  be 
threaded; 

(4)  The  use  of  aluminum  alloys  with 
a  copper  content  exceeding  0.6  percent 
is  prohibited;  and 

(5)  The  use  of  cast  aluminum  alloys 
in  hydrauhc  fluid  power  systems  must 
be  in  accordance  with  the  requirements 
of  §  58.30-15(0  in  subchapter  F  of  this 
chapter. 
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PART  120— ELECTRICAL 
INSTALLATION 

Subpart  A— General  Provisions 

120.100    Intent. 

1 20. 1 1 5    Applicability  to  existing  vessels. 

Subpart  &— General  Requirements 

120.200    General  design,  installation,  and 

maintenance  requirements. 
1Z0.21U    Protection  from  wet  and  corrosive 

environments. 
120.220    General  safety  provisions. 

Subpart  C — Power  Sources  and  Distribution 
System 

120.310    Power  sources. 

120.312     Power  sources  on  vessels  more 

than  19.8  meters  (65  feet)  in  length  with 

overnight  accommodations  for  more  than 

49  passengers. 
120.320    Generators  and  motors. 
120.322    Multiple  generators. 
120.324    Dual  voltage  generators. 
120.330    Distribution  panels  and 

switchboards. 
120.340    Cable  and  wiring  requirements. 
120.350     Batteries — general. 
120.352     Battery  categories. 
120.354     Battery  installations. 
120.360    Semiconductor  rectifier  systems. 
120.370    General  grounding  requirements. 
120.372    Equipment  and  conductor 

grounding. 
120.376    Grounded  distribution  system 

(Neutral  ground). 
120.380    Overcurrent  protection. 
120.390     Shore  power. 
120.392    Radiotelephone  installations. 

Sut>part  0 — Lighting  Systems 

120.410     Lighting  fixtures. 

120.420    Navigation  lights. 

120.430    Portable  lights. 

120.432     Emergency  lighting. 

120.434     Lifeboats  and  liferaft  floodlights  on 
vessel  more  than  19.8  meters  (65  feet)  in 
length  with  overnight  accommodations 
for  more  than  49  passengers. 

Sut>part  E — IMIscellaneous  Systems  and 
Requirements 

120.520     Lifeboat  winches. 
120.530    Hazardous  areas. 
120.540    Elevators. 
120.550    General  alarm  systems. 

Authority:  46  U.S.C.  2103.  3306:  E.O. 
12234.  45  FR  58«01,  3  CFR.  1980  Comp..  p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§120.100    Intent. 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  electrical  equipment 
and  systems  including  power  sources, 
lighting,  motors,  miscellaneous 
equipment,  and  safety  systems. 

§  120.115    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 


regulations  on  electrical  installations, 
equipment,  and  material  that  were 
applicable  to  the  vessel  on  March  10, 
1996.  or.  as  an  alternative,  the  vessel 
may  comply  with  the  regulations  in  this 
part. 

(b)  An  existing  vessel  must  comply 
with  the  requirements  of  §§  120.420  and 
120.430  of  this  part. 

(c)  New  installations  of  electrical 
equipment  and  material,  and  the  rnpair 
or  replacement  of  wire  and  cable,  on  an 
existing  vessel,  which  are  completed  to 
the  satisfaction  of  the  cognizant  Officer 
in  Charge,  Marine  Inspection  (OCMI)  on 
or  after  March  11,  1996,  must  comply 
with  this  part.  Replacement  of  existing 
equipment,  not  including  wire  or  cable, 
installed  on  the  vessel  prior  to  March 
11.  1996.  need  not  comply  writh  the 
regulations  in  this  part. 

Subpart  B — General  Requirements 

§  120.200    General  design,  installation,  and 
maintenance  requirements. 

Electrical  equipment  on  a  vessel  must 
be  installed  and  maintained  to: 

(a)  Provide  services  necessary  for 
safety  under  normal  and  emergency 
conditions; 

(b)  Protect  passengers,  crew,  other 
persons,  and  the  vessel  from  electrical 
hazards,  including  fire,  caused  by  or 
originating  in  electrical  equipment,  and 
electrical  shock; 

(c)  Minimize  accidental  personnel 
contact  with  energized  parts;  and 

(d)  Prevent  electrical  ignition  of 
flammable  vapors. 

§  1 20.21 0    Protection  from  wet  and 
corrosive  environments. 

(a)  Electrical  equipment  used  in  the 
following  locations  must  be  dripproof: 

(1)  A  machinery  space; 

(2)  A  location  liorraally  exposed  to 
splashing,  water  washdown.  or  other 
wet  conditions  within  a  galley,  a 
laundry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower;  or 

(3)  Another  space  with  a  similar 
moisture  level. 

(b)  Electrical  equipment  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
corrosive  environments  must  be  of 
suitable  construction  and  corrosion- 
resistant. 

§  120.220    General  safety  provisions. 

(a)  Electrical  equipment  and 
installations  must  be  suitable  for  the 
roll,  pitch,  and  vibration  of  the  vessel 
underway. 

(b)  AH  equipment,  including 
switches,  fuses,  lampholders,  etc.,  must 
be  suitable  for  the  voltage  and  current 
utilized. 

(c)  Receptacle  outlets  of  the  type 
providing  a  grounded  pole  or  a  specific 


direct  current  polarity  must  be  of  a 
configuration  that  will  not  permit 
improper  connection. 

(d)  All  electrical  equipment  and 
circuits  must  be  clearly  marked  and 
identified. 

(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
source  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifymg  the  circuits  to  be 
disconnected. 

Subpart  C — Power  Sources  and 
Distribution  Systems 

§  1 20.31 0    Power  sou  rces. 

(a)(1)  Each  vessel  that  relies  on 
electricity  to  power  the  following  loads 
must  be  arranged  so  that  the  loads  can 
be  energized  from  two  sources  of 
electricity: 

(i)  The  vital  systems  listed  in 
§  119.710  of  this  chapter; 

(ii)  Interior  lighting  except  for 
decorative  lights; 

(iii)  Communication  systems 
including  a  public  address  system 
required  under  §  121.610  of  this  chapter; 
and 

(iv)  Navigation  equipment  and  lights. 

(2)  Except  as  provided  in  §  120.312  of 
this  part,  a  vessel  with  batteries  of 
adequate  capacity  to  supply  the  loads 
specified  in  paragraph  (a)(1)  of  this 
section  for  three  hours,  and  a  generator 
or  alternator  driven  by  a  propulsion 
engine,  complies  with  the  requirement 
in  paragraph  (a)(1)  of  this  section. 

(d)  Wnere  a  ship  service  generator 
driven  by  a  propulsion  engine  is  used  as 
a  soiut:e  of  electrical  power,  a  vessel 
speed  change,  throttle  movement  or 
change  in  direction  of  the  propeller 
shaft  rotation  must  not  interrupt  power 
to  any  of  the  loads  specified  in 
paragraph  (a)(1)  of  this  section. 

§  120.312    Power  sources  on  vessels  of 
more  than  19.8  meters  (65  feet)  in  length 
with  overnight  accommodations  for  ntore 
titan  49  passengers. 

A  vessel  of  more  than  19.8  meters  (65 
feet  J  in  length  with  overnight 
accommodations  for  more  than  49 
passengers  must  have: 

(a)  Two  generator  sets; 

(b)  An  electrical  power  system  that 
complies  with  the  requirements  of 
§§111.10-4.  111.10-5, 111.10-9, 
111.10-11  in  subchapter  J  of  this 
chapter; 

(c)  A  final  emergency  power  source, 
as  defined  by  §  112.01-20  in  subchapter 
J  of  this  chapter,  with  sufficient  capacity 
to  power  the  loads  listed  in  §  112.15-5 
in  subchapter  J  of  this  chapter  for  three 
hours;  and 

(d)  The  final  emergency  power  source 
located  outside  the  machinery  space. 


§  1 20.320    Generators  and  motors. 

(a)  Each  generator  and  motor  must  be: 

(1)  In  a  location  that  is  accessible, 
adequately  ventilated,  and  as  dry  as 
practicable;  and 

(2)  Moimted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
with  low  lying  vapors. 

(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperatiue  of 
50°  C  (122"  F)  except  that: 

(1)  If  the  ambient  temperature  in  the 
space  where  a  generator  or  motor  will  be 
located  will  not  exceed  40°  C  (104°  F) 
under  normal  operating  conditions,  the 
generator  or  motor  may  be  designed  for 
an  ambient  temperature  of  40°  C  (104° 
F);  and 

(2)  A  generator  or  motor  designed  for 
40°  (104°  F)  may  be  used  in  50°  C  (122° 
F)  ambient  locations  provided  the 
generator  or  motor  is  derated  to  80 
percent  of  the  full  load  rating,  and  the 
rating  or  setting  of  the  overcurrent 
devices  is  reduced  accordingly. 

(c)  A  voltmeter  and  an  ammeter, 
which  can  be  used  for  measuring 
voltage  and  current  of  a  generator  that 
is  in  operation,  must  be  provided  for  a 
generator  rated  at  50  volts  or  more.  For 
each  alternating  ciurent  generator,  a 
means  for  measuring  frequency  must 
also  be  provided. 

(d)  Each  generator  must  have  a 
nameplate  attached  to  it  containing  the 
information  required  by  .\rticle  445  of 
the  National  Electrical  Code  (NEC) 
(National  Fire  Protection  Association 
(NFPA)  70),  and  for  a  generator  derated 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  the  derated  capacity. 

(e)  Each  motor  must  have  a  nameplate 
attached  to  it  containing  the  information 
required  by  Article  430  of  the  NEC 
(NFPA  70),  and  for  a  motor  derated  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  derated  capacity. 

(f)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  at  a  value 
not  exceeding  115  percent  of  the 
generator  full  load  rating. 

§  120.322    Multiple  generators. 

When  a  vessel  is  equipped  with  two 
or  more  generators  to  supply  ship's 
service  power,  the  following 
requirements  must  be  met: 

(a)  Each  generator  must  have  an 
independent  prime  mover;  and 

(b)  The  generator  circuit  breakers 
must  be  interlocked  to  prevent  the 
generators  from  being  simultaneously 
connected  to  the  switchboard,  except  for 
the  circuit  breakers  of  a  generator 
operated  in  parallel  with  another 
generator  when  the  installation  meets 
§§111.12-11(0,  and  111.30-25{d)  in 
subchapter  J  of  this  chapter. 


S 1 20.324    Dual  voltage  generators. 

(a)  A  dual  voltage  generator  installed 
on  a  vessel  shall  be  of  the  groimded 
type,  where: 

(1)  The  neutral  of  a  dual  voltage 
system  must  be  solidly  coimected  at  the 
switchboard's  neutral  bus;  and 

(2)  The  neutral  bus  shall  be  coimected 
to  groimd. 

(b)  The  neutral  of  a  dual  voltage 
system  must  be  accessible  for  checking 
the  insulation  resistance  of  the  generator 
to  groimd  before  the  generator  is 
connected  to  the  bus 

(c)  Groimd  detection  must  be 
provided  that: 

(1)  For  an  alternating  current  system, 
meets  §  111.05-27  in  subchapter  J  of 
this  chapter;  and 

(2)  For  a  direct  current  system,  meets 
§  111.05-29  in  subchapter  J  of  this 
chapter. 

§120.330    Distribution  panels  and 
switchboards. 

(a)  Each  distribution  panel  and 
switchboard  must  be  in  as  dry  a  location 
as  practicable,  adequately  ventilated, 
and  protected  from  falling  debris  and 
dripping  or  splashing  water. 

(b)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  die  dead  front  type. 

(c)  Each  switchboard  must  have 
nonconductive  handrails. 

(d)  Each  switchboard  must  be  fitted 
with  a  dripshield. 

(e)  Distribution  panels  and 
switchboards  that  are  accessible  from 
the  rear  must  be  constructed  to  prevent 
a  person  from  accidentally  contacting 
energized  parts. 

(f)  Working  space  must  be  provided 
around  all  main  distribution  panels  and 
switchboeuds  of  at  least  610  millimeters 
(24  inches)  in  front  of  the  switchboard, 
and  at  least  455  millimeters  (18  inches) 
behind  the  switchboard.  Rear  access  is 
prohibited  when  the  working  space 
behind  the  switchboard  is  less  than  455 
millimeters  (18  inches). 

(g)  Nonconducting  mats  or  grating 
must  be  provided  on  the  deck  in  front 
of  each  switchboard  and,  if  accessible 
from  the  rear,  on  the  deck  in  the  rear  of 
the  switchboard. 

(g)  AH  uninsulated  current  carr\'ing 
parts  must  be  mounted  on 
noncombustible,  nonabsorbent,  high 
dielectric  insulating  material. 

(i)  Equipment  mounted  on  a  hinged 
door  of  an  enclosure  must  be 
constructed  or  shielded  so  that  a  person 
will  not  accidentally  contact  energized 
parts  of  the  door  mounted  equipment 
when  the  door  is  open  and  the  circuit 
energized. 

(j)  In  the  design  of  control,  interlock, 
or  indicator  circuit,  the  disconnect 
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device  and  its  connections,  including 
each  terminal  block  for  terminating  the 
vessel's  wiring,  must  not  have 
electrically  unshielded  or  uninsulated 
surfaces. 

(k)  Switchboards  and  distribution 
panels  must  be  sized  in  accordance  with 
§  1 1 1 .30-19  in  subchapter  J  of  this 
chapter. 

§120.340    Cable  and  wiring  requirements. 

(a)  If  individual  wires,  rather  than 
cables,  are  used  in  systems  greater  than 
50  volts,  the  wire  must  be  in  conduit. 

fb)  All  cable  and  wire  must: 

(1)  Have  stranded  copper  conductors 
with  sufficient  current  carrying  capacity 
for  the  circuit  in  which  they  are  used; 

(2)  Be  installed  in  a  manner  to  avoid 
or  reduce  interference  with  radio 
reception  and  compass  indication; 

(3)  Be  protected  from  the  weather; 

(4)  Be  installed  with  metal  supports 
spaced  not  more  than  610  millimeters 
(24  inches)  apart,  and  in  such  a  manner 
as  to  avoid  chafing  and  other  damage. 
The  use  of  plastic  tie  wraps  must  be 
limited  to  bundling  or  retention  of 
multiple  cable  installations,  and  not 
used  as  a  means  of  support; 

(5)  Not  be  installed  with  sharp  bends; 

(6)  Be  protected  by  metal  coverings  or 
other  suitable  means  if  in  areas  subject 
to  mechanical  abuse.  Horizontal  pipes 
used  for  protection  shall  have  6 
millimeter  (.25  inch)  holes  for  drainage 
every  1,520  millimeters  (5  feet); 

(7)  Be  suitable  for  low  temperature 
and  high  humidity  if  installed  in 
refrigerated  compartments; 

(8)  Not  be  located  in  a  tank  unless  the 
cable  provides  power  to  equipment  in 
the  tank:  and 

(9)  Have  sheathing  or  wire  insulation 
compatible  with  the  fluid  in  a  tank 
when  installed  as  allowed  by  paragraph 
{b)(8)  of  this  section. 

(c)  Conductors  in  power  and  lighting 
circuits  must  be  No.  14  American  Wire 
Gauge  (AWG)  or  larger.  Conductors  in 
control  and  indicator  circuits  must  be 
No.  22  AWG  or  larger. 


(d)  Cable  and  wire  for  power  and 
lighting  circuits  must: 

(1)  Meet  Section  310-13  of  the  NEC 
(NFPA  70)  except  that  asbestos 
insulated  cable  and  dry  location  cables 
can  not  be  used; 

(2)  Be  listed  by  Underwriters 
Laboratories  (UL),  as  UL  Boat  or  UL 
Marine  cable;  or 

(3)  Meet  §  1 1 1 .60-1  in  subchapter  J  of 
this  chapter  for  cable  and  §  111.60-11  in 
subchapter  J  of  this  chapter  for  wire. 

(e)  Cable  or  wire  serving  vital  systems 
listed  in  §  119.710  of  this  subchapter  or 
emergency  loads  must  be  routed  as  far 
as  practicable  from  high  risk  fire  areas, 
such  as  galleys,  laundries,  and 
machinery  spaces. 

(f)  Cable  or  wire  serving  duplicated 
equipment  must  be  separated  so  that  a 
casualty  that  affects  one  cable  does  not 
affect  the  other. 

(g)  Each  connection  to  a  conductor  or 
terminal  part  of  a  conductor  must  be 
made  within  an  enclosure  and  have 
either: 

(1)  A  pressure  typ)e  connector  on  each 
conductor; 

(2)  A  solder  lug  on  each  conductor; 

(3)  A  splice  made  with  a  pressure  type 
connector  to  a  flexible  lead  or 
conductor;  or 

(4)  A  splice  that  is  soldered,  brazed, 
or  welded  to  a  flexible  lead  or 
conductor. 

(h)  A  connector  or  lug  of  the  set  screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  No.  14  AWG 
except  if  there  is  a  nonrotating  follower 
that  travels  with  the  set  screw  and 
makes  pressure  contact  with  the 
conductor. 

(i)  Each  pressure  type  wire  connector 
and  lug  must  meet  UL  486A.  "Wire 
Connectors  and  Soldering  Lugs  for  Use 
With  Copper  Conductors."  or  other 
standard  specified  by  the  Commandant. 
The  use  of  wire  nuts  is  prohibited. 

(j)  Each  terminal  block  must  have  6- 
32  terminal  screws  or  larger. 

(k)  Wire  connectors  utilized  in 
conjunction  with  screw  type  terminal 


blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged  spade  type. 

(1)  A  cable  must  not  be  spliced  in  a 
hazardous  location. 

(m)  A  cable  may  be  spliced  in  a 
location,  other  than  a  hazardous 
location,  under  the  following 
conditions: 

(1)  A  cable  installed  in  a  subassembly 
may  be  spliced  to  a  cable  installed  in 
another  subassembly; 

(2)  For  a  vessel  receiving  alterations, 
a  cable  may  be  spliced  to  extend  a 
circuit; 

(3)  A  cable  having  a  large  size  or 
exceptional  length  may  be  spliced  to 
facilitate  its  installation;  and 

(4)  A  cable  may  be  spliced  to  replace 
a  damaged  section  of  the  cable  if,  before 
replacing  the  damaged  section,  the 
insulation  resistance  of  the  remainder  of 
the  cable  is  measured,  and  it  is 
determined  that  the  condition  of  the 
insulation  is  unimpaired. 

(n)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  all  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(o)  Ampacities  of  wires  must  meet 
Section  310-15  of  the  NEC  (NFPA  70), 
or  other  standard  specified  by  the 
Commandant.  Ampacities  of  cables 
must  meet  table  A6  of  Institute  of 
Electrical  and  Electronic  Engineers 
(IEEE)  Standard  45,  "Recommended 
Practice  for  Electrical  Installations  on 
Shipboard."  or  other  standard  specified 
by  the  Commandant.  Ampacities  for 
Navy  cable  must  meet  NAVSEA  Design 
Data  Sheet  (DDS)  304-2  "Electrical 
Cable,  Ratings  and  Characteristics"  as 
appropriate. 

(p)  Conductors  must  be  sized  so  that 
the  voltage  drop  at  the  load  terminals 
does  not  exceed  10  percent.  Table 
120.3340{p)  indicates  the  size  of 
conductor  required  for  corresponding 
lengths  and  steady  state  (stable)  values 
to  obtain  not  more  than  this  voltage 
drop  at  the  load  terminals  of  a  two 
conductor  circuit. 


Table  I20.340(p)— Conductor  Sizes  for  Amperes— Lengths 


Total  current  on  circuit,  amperes 


Length  of  conductor  in  meters  (feet)  from  source  of  current  to  most  distant  fixture 


3.1 
(10) 


4.5 
(15) 


6.1 
(20) 


7.6 
(25) 


9.2 
(30) 


10.7 
(35) 


12.2 
(40) 


13.7 
(45) 


15.2 
(50) 


16.8 
(55) 


18.3 
(60) 


12  volts,  2-wire — 10  percent  drop  wire  sizes  (A.W.G.) 


5  _ 

14 

14 

14 

14 

14 

14 

14 

14 

12 

12 

12 

1 4  „ „. 

14 

14 

14 

12 

12 

12 

10 

10 

10 

10 

8 

1 5 

14 

14 

12 

10 

10 

10 

8 

8 

8 

8 

8 

20 -.. 

12 

12 

10 

10 

8 

8 

8 

8 

6 

6 

6 

25  

10 

10 

10 

8 

8 

8 

6 

6 

6 

6 

4 

Other  values  can  be  computed  by 
means  of  the  following  formula: 

K  X I X  L(x  2  for  two-wire  circuit) 
cm  = 

Where: 

cm  =  Circular-mil  area  of  conductor. 

K  =  3.28  ohms/mil-meter  (metric) 
K  =  10.75  ohms/mil-foot  (english) 
=  10.75  ohms/mil-foot  (english) 
(a  constant  representing  the  resistance 
of  cooper). 

I  =  Load  current,  in  amperes. 

L  =  length  of  conductor  from  center  of 
distribution,  in  meters  (feet). 

E  =  Voltage  drop  at  load,  in  volts, 
(q)  If  used,  each  armored  cable 

metallic  covering  must: 

(1)  Be  electrically  continuous;  and 

(2)  Be  groimded  at  each  end  of  the  run 
to: 

(i)  The  metallic  hull;  or 
(ii)  The  common  ground  plate  on 
nonraetallic  vessels;  and 

(3)  Have  final  sub^circuits  grounded  at 
the  supply  end  only. 

(r)  A  portable  or  temporary  electric 
cord  or  cable  must  be  constructed  and 
used  in  compliance  with  the 
requirements  of  §  111.60-13  in 
subchapter  J  of  this  chapter  for  a  flexible 

electric  cord  nr  rahlp 

§120.350    Banenes— general. 

(a)  Where  provisions  are  made  for 
charging  batteries,  there  must  be  natural 
or  induced  ventilation  sufficient  to 
dissipate  the  gases  generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bilge  as  practicable, 
secured  to  protect  against  shifting  with 
the  roll  and  pitch  of  the  vessel,  and  free 
from  exposure  to  water  splash  or  spray. 

(c)  Batteries  must  be  accessible  for 
maintenance  and  removal. 

(d)  Connections  must  be  made  to 
battery  terminals  with  permanent  type 
connectors.  Spring  chps  or  other 
temporary  type  clamps  are  prohibited. 

(e)  Batteries  must  be  mounted  in  trays 
lined  with,  or  constructed  of,  a  material 
that  is  resistant  to  damage  by  the 
electrolyte. 

(f)  Battery  chargers  must  have  an 
ammeter  connected  in  the  charging 
circuit. 

(g)  If  the  bftteries  are  not  adjacent  to 
a  distribution  panel  or  switchboard  that 
distributes  power  to  the  lifjhting.  motor, 
and  appliaiice  circuits,  the  battery  lead 
must  Lave  a  fate  in  series,  located  as 
close  as  pn.ctirable  to  the  battery. 

(h)  Battericf  used  for  fiigine  starting 
aic  tc  be  locatf:d  as  close  r.s  possible  to 
the  t^npiiu  ti  i^ii^ines  S(:r\'fcd. 

C  1^0.3G2    Battery  categories. 

This  sectioi  tj..}.']its:  ly  batteries 
insttJied  tc  rnte-1  ihfe  reouircnifciils  oi 
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§  120.310  of  this  part  for  secondary 
sources  of  power  to  vital  loads,  or 
sources  of  power  to  final  emergency 
loads. 

(a)  Large.  A  large  batter>'  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  more  than  2 
kilowatts  (kw),  computed  from  the 
highest  possible  charging  current  and 
the  rated  voltage  of  the  battery 
mstaiiation. 

(b)  Small.  A  small  battery  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  2  kw  or  less, 
computed  as  above. 

§'20  35J     Sa-e-,    nstallations. 

laj  Large  Dattenes.  Each  large  battery 
installation  must  be  located  in  a  locker, 
room  or  enclosed  box  solely  dedicated 
to  the  storage  of  batteries.  Ventilation 
must  be  provided  in  accordance  writh 
§111.15-10  in  subchapter  J  of  this 
chapter.  Electrical  equipment  located 
within  the  battery  enclosure  must  be 
approved  by  an  independent  laboratory 
for  Class  I.  Division  1,  Group  B 
hazardous  locations  and  meet  §  111.105 
in  subchapter  J  of  this  chapter. 

(b)  Small  batteries.  Each  small  battery 
installation  must  be  located  in  a  well 
ventilated  space  and  protected  from 
falling  objects.  A  small  battery 
installation  must  not  be  in  a  closet, 
storeroom,  or  similar  space. 

§  120.360     Seri;ccr-!ij:.  tor  rectifier 
systems. 

(a)  Each  semiconductor  rectifier 
system  must  have  an  adequate  heat 
removal  system  that  prevents 
overheating. 

(b)  Where  a  semiconductor  rectifier 
system  is  used  in  a  propulsion  system 
or  in  other  vital  systems  it  must: 

(1)  Have  a  current  limiting  circuit; 

(2)  Have  external  overcurrent 
protection;  and 

(3)  Meet  Sections  35.84.2  and  35.84.4 
of  the  American  Bureau  of  Shipping 
(ABS),  "Rules  for  Building  and  Classing 
Steel  Vessels,"  or  other  standard 
specified  by  the  Commandant. 

§  120.370    General  grounding  requirements 

(a)  A  vessel's  hull  must  not  carry 
current  as  a  conductor  except  for  llie 
following  systems: 

(1)  Impressed  current  cathodic 
protection  systems:  or 

(2)  Battery  systems  for  engine  starting. 

(b)  Receptacle  outlets  and  attachment 
plugs  for  portable  lamps,  tools,  and 
similar  apparatus  operating  nt  iOO  volts 
or  more,  must  have  a  grounding  pole 
etnd  a  grounding  conductor  in  tie 
portable  cord. 

(c)  Each  no'uniettllic  ina.'.l  and  top 
mast  musi  ha>'r  a  iicLt'ijug  ground 
conductor. 


§  1 20.372    Equipment  and  conductor 
grounding. 

(a)  All  metallic  enclosures  and  frames 
of  electrical  equipment  must  be 
permanently  grounded  to  the  hull  on  a 
metallic  vessel.  On  a  nonmetallic  vessel, 
the  enclosures  and  frames  of  electrical 
equipment  must  be  bonded  together  to 

a  common  ground  by  a  normally  non- 
current  carrying  conductor.  Metallic 
cases  of  instruments  and  secondary 
windings  of  instrument  transformers 
must  be  grounded. 

(b)  On  a  nonmetallic  vessel,  where  a 
ground  plate  is  provided  for  radio 
equipment,  it  must  be  coimectftd  to  the 
common  ground. 

(c)  Equipment  grounding  conductors 
must  be  sized  in  accordance  with 
Section  250-95  of  the  NEC  (NFPA  70), 
or  other  standard  specified  by  the 
Commandant. 

(d)  Each  insulated  grounding 
conductor  of  a  cable  must  be  identified 
by  one  of  the  following  means. 

(1)  A  green  braid  or  green  insulation; 

(2)  Stripping  the  insulation  from  the 
entire  exposed  length  of  the  grounding 
conductor;  or 

(3)  Marking  the  exposed  insulation  of 
the  grounding  conductor  with  green 
tape  or  grefen  adhesive  labels. 

(e)  Cable  armor  must  not  be  used  to 
ground  electrical  equipment  of  systems. 

§  120.376    Grounded  distribution  systems 
(Neutral  grounded). 

(a)  If  a  grounded  distribution  system 
is  provided,  there  must  be  only  one 
connection  to  ground,  regardless  of  the 
number  of  power  sources.  This  ground 
cotmection  must  be  at  the  switchboard 
or  at  the  common  ground  plate,  which 
must  be  accessible. 

(b)  Each  propulsion,  power,  Ughting, 
or  distribution  system  having  a  neutral 
bus  or  conductor  must  have  the  neutral 
grounded. 

(c)  The  neutral  or  each  grounded 
generation  and  distribution  system  must 
be  grounded  at  the  generator 
switchboard  and  have  the  ground 
connection  accessible  for  checking 
insulation  resistance  of  the  generator  to 
ground  before  the  generator  is 
connected  to  the  bus,  except  the  neutral 
of  an  emergency  power  generation 
system  must  be  grounded  with; 

(1)  No  direct  ground  connection  at  the 
emergency  switchboard; 

(2)  The  neutral  bus  permanently 
connected  to  the  neutral  bus  on  the 
main  switchbojud;  and 

(.3]  No  sw)tr:h,  circuit  breaker,  or  fuse 
i.i  the  neutirtl  conductor  of  the  bus-tie 
feeder  connecting  the  emergency 
switrJiboard  !o  the  main  switchboard. 

(d)  On  a  metallic  vessel,  a  grounded 
alternating  current  system  must  be 
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j;f  junded  to  the  hull.  On  a  nonmetalUc 
vessel  the  neutrai  must  be  connected  to 
the  common  ground,  except  that 
aluminum  grounding  conductors  must 
not  be  used. 

§  120.380    Overcurrent  protection. 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded 
conductor  for  the  purpose  of  opening 
the  electric  circuit  if  the  current  reaches 
a  value  that  causes  an  excessive  or 
dangerous  temperature  in  the  conductor 
or  conductor  msulation. 

(b)  The  grounded  conductor  of  a 
circuit  must  not  be  disconnected  by  a 
switch  or  circuit  breaker,  unless  the 
ungrounded  conductors  are 
simultaneously  disconnected. 

(c)  A  conductor  of  a  control,  interlock, 
or  indicator  circuit,  such  as  a  conductor 
for  an  instrument,  pilot  Ught.  ground 
detector  light,  or  potential  transformer, 
must  be  protected  by  an  overcurrent 
device. 

(d)  Conductors  must  be  protected  in 
accordance  with  their  current  carrying 
capacities.  If  the  allowable  current 
carrying  capacity  does  not  correspond  to 
a  standard  device  size,  the  next  larger 
overcurrent  device  may  be  used 
provided  it  does  not  exceed  150  per  cent 
of  the  conductor  current  carrying 
capacity. 

(e)  Steering  gear  control  system 
circuits  must  be  protected  against  short 
circuit. 

(f)  Each  steering  gear  feeder  circuit 
must  be  protected  by  a  circuit  breaker 
that  meets  the  requirements  of 
paragraphs  (a)  and  (b)  §  111.93-11  in 
subchapter  J  of  this  chapter. 

(gj  Each  lighting  branch  circuit  must 
be  protected  against  overcurrent  either 
by  fuses  or  circuit  breakers  rated  at  not 
more  than  30  amperes. 

(h)  Overcurrent  devices  capable  of 
carrying  the  starting  current  of  the 
motor  must  be  installed  to  protect 
motors,  motor  conductors,  and  control 
apparatus  against: 

(1)  Overcurrent  due  to  short  circuits 
or  ground  faults,  and 

(2)  Overload  due  to  motor  nmning 
overcurrent.  in  laccordance  with 

§  1 1 1  70-1  in  subchapter  J  of  this 
chapter.  A  protective  device  mtegrai 
with  the  motor,  which  is  responsible  to 
both  motor  current  and  temperature, 
may  be  used. 

(i)  An  emergency  switch  must  be 
provided  in  the  normal!)  ungrounded 
main  supply  conductor  from  a  battery. 
The  switch  must  be  accessible  and 
located  as  close  to  the  battery  as 
practicable. 

(j)  Disconnect  means  mu.st  be 
provided  on  the  supply  side  of  and 
adjacent  to  all  fuses  for  the  purpose  of 


de-energizing  the  fuses  for  inspection 
and  maintenance  purposes. 

(k)  If  the  disconnect  means  is  not 
within  sight  of  the  equipment  that  the 
circuit  supplies,  means  must  be 
provided  for  locking  the  disconnect 
device  in  the  open  position. 

(1)  Fuses  must  be  of  the  cartridge  type 
only  and  be  listed  by  Underwriters 
Laboratories  or  another  independent 
laboratory  recognized  by  the 
Commandant. 

(m)  Each  circuit  breaker  must  meet 
UL  489,  "Molded-Case  Circuit  Breakers 
and  Circuit  Breaker  Enclosures,"  or 
other  standard  specified  by  the 
Commandant,  and  be  of  the  manually 
reset  type  designed  for: 

(1)  Inverse  time  delay: 

(2)  Instantaneous  short  circuit 
protection;  and 

(3)  Switching  duty  if  the  breaker  is 
used  as  a  switch. 

(n)  Each  circuit  breaker  must  indicate 
whether  it  is  in  the  open  or  closed 
position 

§  120.390    Shore  power. 

A  vessel  with  an  electrical  system 
operating  at  more  than  50  volts,  which 
is  provided  with  a  means  to  connect  to 
shore  power,  must  meet  the  following: 

(a)  A  shore  power  connection  box  or 
receptacle  must  be  permanently 
installed  at  a  convenient  location: 

(b)  A  cable  connecting  the  shore 
power  coimection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  must  be  permanently  installed; 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore  power  connection; 
and 

(d)  The  circuit  breaker,  required  by 
paragraph  (c)  of  this  section,  must  be 
interlocked  with  the  vessel's  power 
sources  so  that  shore  power  and  the 
vessel's  power  sources  may  not  be 
operated  simultaneously. 

§120.392    Radiotelephone  Installations. 
A  separate  circuit,  with  overcurrent 
protection  at  tlie  main  distribution 
panel,  must  l»e  provided  for  each 
radiotelephone  installation. 

Subpart  D — Lighting  Systems 

§120,410    Lighting  fixtures. 

(a~i  Each  lighting  fixture  globe,  lens,  or 
difTuser  must  have  a  guard  or  be  made 
of  high  strength  niatenal,  except  in  an 
accommodation  space,  radio  room, 
galley,  or  similar  space  where  it  is  not 
subject  to  damage 

(b)  A  lighting  fixture  may  not  be  used 
as  a  connection  box  for  a  circuit  other 
than  the  branch  circuit  supplying  the 
fixture. 


(c)  A  hghting  fixture  must  be  installed 
as  follows: 

(1)  Each  fixture  must  comply  with 
§120.200. 

(2)  Each  lighting  fixture  and 
lamphclder  must  be  fixed.  A  fixture 
must  not  be  supported  by  the  screw 
shell  of  a  lampholder. 

(3)  Each  pendant  type  lighting  fixture 
must  be  suspended  by  and  supplied 
through  a  threaded,  rigid  conduit  stem. 

(4)  Each  table  lamp,  desk  lamp,  floor 
lamp,  or  similar  equipment  must  be 
secured  in  place  so  that  it  cannot  be 
displaced  by  the  roll  or  pitch  of  the 
vessel. 

(d)  An  exterior  lighting  fixture  in  an 
electrical  system  operating  at  more  than 
50  volts  must  comply  with  the 
requirements  of  UL  595.  "Marine  Type 
Electnc  Lighting  Fixtures,"  or  other 
standard  specified  by  the  Commandant. 
A  lighting  fixture  in  an  accommodation 
space,  radio  room,  galley  or  similar 
interior  space  may  comply  with,  UL 
1570,  "Fluorescent  Lighting  Fixtures," 
UL  1571.  "Incandescent  Lighting 
Fixtures."  UL  1572,  "High  Intensity 
Discharge  Lighting  Fixtures.  "  UL  1573, 
"Stage  and  Studio  Ligiiting  Units."  or 
UL  1574.  "Track  Lighting  Systems."  as 
long  as  the  general  marine  requirements 
of  UL  595  are  satisfied. 

§  120.420    Navigation  lights. 

All  vessels  must  have  navigation 
hghts  that  are  in  compliance  with  the 
applicable  sections  of  the  International 
and  Inland  Navigation  Rules,  except 
that  a  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  must  also  have 
navigation  lights  that  meet  UL  1104, 
"Marine  Navigation  Lights,"  or  other 
standard  specified  by  the  Commandant. 

§  120.430    Portable  lights. 

Each  vessel  must  be  equipped  with  at 
least  two  operable  portable  battery 
lights.  One  of  these  Hghts  must  be 
located  at  the  operating  station  and  the 
other  at  the  access  to  the  propulsion 
machinery  space. 

§  120.432    Emergency  lighting. 

(aj  Each  vesbel  must  have  adequate 
emergency  lighting  fitted  along  the  line 
of  escape  tn  *Jie  main  d*?ck  frcin  all 
passenger  and  crew  aocuinniodalion 
spaces  located  below  the  main  deck. 

(b)  The  emergency  ligl^tlng  requiied 
bv  paragraph  (a)  of  this  section  nirst 
automatically  aauate  upon  feilure  ol  the 
main  hghting  system.  It  a  vessel  is  not 
equipped  with  a  single  source  of  piwer 
for  emergency  lighting,  it  must  have 
individual  battery  powered  lights 
wliich: 

(1)  Aie  automatically  actuated  upon 
loss  of  normal  power; 


(2)  Are  not  readily  portable; 

(3)  Are  connected  to  an  automatic 
battery  charger;  and 

(4)  Have  sufficient  capacity  for  a 
minimum  of  6  hours  of  continuous 
operation. 

(c)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers  must  have  an  emergency 
lighting  system  that  complies  with  Part 
112  in  subchapter  J  of  this  chapter, 

§  1 20.434    Lifeboat  and  lif eraft  floodlights 
on  vessels  of  more  than  19.8  meters  ?6S 
feet)  in  length  with  overnight 
accommodations  tor  more  than  49 
passengers. 

Each  vessel  of  more  than  IQiS  meters 
(65  feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers  must  have  tloodhghts  for 
illuminating  the  stowage  position  and 
embarkation  station  of  lifeboats, 
liferafts.  rescue  boats,  and  rescue 
platforms,  where  installed.  These 
floodlights  must  meet  the  requirements 
of  §  1 1 1 .75-1 6  in  subchapter  J  of  this 
chapter. 


Subpart  E — Miscellaneous  Sy: 
and  Requirements 


§  120.520    Lifeboat  winches. 

Each  electric  power  operated  lifeboat 
winch  must  meet  §  111.95  in  subchapter 
J  and  §160.015  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

§120.530    Hazardous  areas. 

(a)  Electrical  equipment >in  lockers 
used  to  store  paint,  oil,  turpentine,  or 
other  flammable  liquids  must  be 
explosion-proof  or  be  part  of  an 
intrinsically  safe  system. 

(b)  Explosion-proof  equipment  and 
intrinsically  safe  systems  must  meet  the 
requirements  of  §  111.105  in  subchapter 
I  of  this  chapter. 

§  120.540    Elevators. 

Each  elevator  on  e  vessel  must  meet 
the  requirementE  of  American  National 
Standards  Institute  (ANSI)  A17.1. 
"Safety  Code  for  Elevators,  and 
Escalators,"  or  other  standard  specified 
by  the  Commandant. 

§120.550    General  alarm  systems, 

(a)  All  vessels  with  overnight 
accommodations  must  be  equipped  with 
a  general  alarm  system. 

(b)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  with  overnight 
accommodations  {at  more  than  49 
passengers  must  have  a  general  alarm 
that  meets  the  requirements  of  §  113.25 
in  subchapter  J  of  this  chapter. 

(c)  The  public  address  system 
required  by  §  121.610  of  this  chapter 


may  be  used  to  sound  the  general  alarm 
signal. 

P^  H-  1^1  —VESSEL  CONTROL  AND 
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.Authority:  46  U.S.C.  2103,  3306:  E.O. 
12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;49CFR  1.46. 

Subpart  A — General  Provisions 
§121.000    General  requirement 

(a)  Vessel  control  systems  and  other 
miscellaneous  systems  and  equipment 
required  by  this  part  must  be  suitable 
for  the  purposes  intended. 

(bl  The  cognizant  Officer  in  Charge, 
Marine  Inspection  (OCMI)  may  require 
navigation,  control,  or  communications 
equipment,  in  excess  of  the  equipment 
specifically  required  by  this  part,  on  a 
vessel  that  is  of  a  novel  design,  operates 
at  high  speeds  in  restricted  or  high 
traffic  areas,  operates  in  a  dynamically 
supported  mode,  or  operates  on 
extended  routes  or  in  remote  locations. 

§  121.1  IS    Applicability  to  existing  vessels. 

fa)  An  existing  vessel  need  not 
comply  w:th  §§  121.402(c),  121  404, 
121.410,  and  121.602  of  this  part  unless 
the  cognizant  OCMT  specifically 


requires  compliance  due  to  the  route  or 
service  of  the  vessel. 

(h)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§121.610  of  this  part  until  March  11, 
2001,  or  10  years  after  its  keel  was  laid 
or  the  vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later. 

(c)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§  121.710  of  this  pan  imtil  March  11, 
1997. 

Subpart  B — Cooking  and  Heating 

§121.100    General. 

Cooking  and  heating  equipment  must 
be  suitable  for  marine  use.  Equipment 
designed  and  installed  in  accordance 
with  American  Boat  and  Yacht  Council 
(ABYC)  A-3,  "Recommended  Practices 
and  Standards  Covering  Galley  Stoves," 
and  A-7.  "Recommended  Practices  and 
Standards  Covering  Boat  Heating 
Systems,"  or  with  National  Fire 
Protection  Association  (NFPA)  302. 
"Pleasure  and  Commercial  Motor  Craft." 
comphes  with  this  requirement,  except 
as  restricted  by  §  121.202  of  this  part. 

§  121 .202    Restrictions. 

(a)  The  use  of  gasoline  for  cooking, 
beating,  or  lighting  is  prohibited  on  all 
vessels. 

(b)  Fireplaces  or  other  space  heating 
equipment  with  open  flames  are 
prohibited  on  all  vessels. 

(c)  Vessels  permitted  to  use  liquefied 
and  non-liquefied  gases  as  cooking  fuels 
by  46  Code  of  Federal  Regulations  (CFR) 
Part  147  must  meet  the  requirements  of 
§  121.240.  The  use  of  these  fuels  for 
cooking,  heating,  and  lighting  on  ferry 
vessels  is  prohibited  by  Part  147  in 
subchapter  N  of  this  chapter. 

§121.210    Heating  equipment 

(a)  Each  heater  must  be  so  constructed 
and  installed  as  to  prevent  contact  with 
combustible  materials  such  as  towels 
and  clothing. 

(b)  Each  electric  space  heater  must  be 
provided  with  a  thermal  cutout  to 
prevent  overheating. 

(c)  Each  heater  element  of  an  electric 
space  heater  must  be  of  an  enclosed 
type,  and  the  element  case  or  jacket 
must  be  made  of  a  corrosion  resistant 
material. 

§121.220    Cooking  equipment. 

(a)  Doors  on  a  cooking  appliance  must 
be  provided  with  heavy  duty  hinges  and 
locking  devices  to  prevent  accidental 
opening  in  heavy  seas. 

(b)  A  cooking  appliance  must  be 
installed  to  prevent  movement  in  heavy 
seas. 

(c)  For  a  grill  or  similar  type  of 
cooking  apphance,  means  must  be 
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provided  to  collect  grease  or  fat  and  to 
prevent  its  spillage  on  wiring  or  the 
deck. 

(d)  Crab  rails  must  be  installed  on  a 
cooking  appliance  when  determined  by 
the  cognizant  OCMl  to  be  necessary  for 
safety. 

(e)  Sea  rails,  with  suitable  barriers  to 
prevent  accidental  movement  of  cooking 
pots,  must  be  installed  on  a  cooking 
range. 

(fj  Electric  connections  for  a  cooking 
appliance  must  be  dripproof. 

§  121 .240    Gas  systems. 

Cooking  systems  using  liquefied 
petroleum  gas  (LPG)  and  compressed 
natural  gas  (CNG)  must  meet  the 
following  requirements: 

(a)  The  design,  installation  and  testing 
of  each  LPG  system  must  meet  ABYC 
A-1,  "Marine  Liquefied  Petroleum  Gas 
(LPG)  Systems,"  Chapter  6  of  NFPA  302. 
or  other  standard  specified  by  the 
Commandant. 

(b)  The  design,  installation  and  testing 
of  each  CNG  system  must  meet  ABYC 
A-22.  "Marine  Compressed  Natural  Gas 
(CNG)  Systems,"  Chapter  6  of  NFPA 
302.  or  other  standard  specified  by  the 
Commandant. 

(c)  Cooking  systems  using  Chapter  6 
of  NFPA  302  as  the  standard  must  meet 
the  following  additional  requirements. 

(1)  The  storage  or  use  of  CNG 
containers  v«thin  the  accommodation 
area,  machinery  spaces,  bilges,  or  other 
enclosed  spaces  is  prohibited: 

(2)  LPG  or  CNG  must  be  odorized  in 
accordance  with  ABYC  A-1.  appendix 
4,  or  A-22,  apf)endix  4,  respectively; 

(3)  The  marking  and  mounting  of  LPG 
cyUnders  mut  be  in  accordance  with 
ABYC  A-1,  appendix  7;  and 

(4)  LPG  cylinders  must  be  of  the  vapor 
withdrawal  type  as  specified  in  ABYC 
A-1.  secgion  1.7. 

(d)  Continuous  pilot  lights  or 
automatic  glow  plugs  are  prohibited  for 
an  LPG  or  CNG  installation  using  ABYC 
A-1  or  A-22  as  the  standard. 

(e)  CNG  installation  using  ABYC  A- 
22  as  the  standard  must  meet  the 
following  additional  requirements: 

(1)  The  storage  or  use  of  CNG 
containers  within  the  accomodation 
area,  machinery  spaces,  bilges,  or  other 
enclosed  spaces  is  prohibited: 

(2)  CNG  cylinders,  regulating 
equipment,  and  safety  equipment  must 
meet  the  installation,  stowage,  and 
testing  requirements  of  paragraph  6- 
5.12  of  NFPA  302:  and 

(3)  The  use  or  stowage  of  stoves  with 
attached  CNG  cylinders  is  prohibited  as 
specified  in  paragraph  6-5.1  of  NFPA 
302. 

(0  If  the  fuel  supply  line  of  an  LPG 
or  CNG  system  enters  an  enclosed  space 


on  the  vessel,  a  remote  shut  off  valve 
must  be  installed  that  can  be  operated 
from  a  position  adjacent  to  the 
appliance.  The  valve  must  be  located 
between  the  fiiel  tank  and  the  point 
where  the  hiel  supply  fine  enters  the 
enclosed  portion  of  the  vessel.  A  power 
operated  valve  installed  to  meet  this 
requirement  must  be  of  a  type  that  will 
fail  closed. 

(g)  The  following  variances  from 
ABYC  A-1  section  1.12  are  allowed  for 
CNG: 

(1)  The  storage  locker  or  housing 
access  opening  need  not  be  in  the  top; 
and 

(2)  The  locker  or  bousing  need  not  be 
above  the  waterline. 

(h)  The  following  variances  from 
NFPA  302  are  allowed. 

(1)  The  storage  locker  or  housing  for 
CNG  tank  installations  need  not  be 
above  the  waterline  as  required  by 
paragraph  6-5. 12. 1.1(a);  and 

(2)  Ignition  protection  need  not  be 
provided  as  required  by  paragraph  6- 
5.4. 

Subpart  C — Mooring  and  Towing 
Equipment 

$121,300    Ground  tackle  and  mooring 
lines. 

A  vessel  must  be  fitted  with  ground 
tackle  and  mooring  lines  necessary  for 
the  vessel  to  be  safely  anchored  or 
moored.  The  ground  tackle  and  mooring 
lines  provided  must  be  satisfactory  for 
the  size  of  the  vessel,  the  waters  on 
which  the  vessel  operates,  subject  to  the 
approval  of  the  cognizant  OCMI. 

Subpart  D — Navigation  Equipment 

§  1 21 .402    Compasses. 

(a)  Except  as  otherwise  provided  in 
this  section  every  vessel  must  be  fitted 
with  a  suitable  magnetic  compass 
designed  for  marine  use,  to  be  mounted 
at  the  primary  operating  station. 

(b)  The  following  vessels  need  not  be 
fitted  with  a  compass: 

(1)  A  vessel  on  a  rivers  route; 

(2)  A  non-self-propelled  vessel;  and 

(3)  A  vessel  operating  on  short 
restricted  routes  on  lakes,  bays,  and 
sounds. 

(c)  Except  on  a  vessel  limited  to 
daytime  operations,  the  compass  must 
be  illuminated. 

$121,404    Radars. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  all  self-propelled  vessels 
must  be  fitted  with  a  Federal 
Communications  Commission  (FCC) 
type  accepted  general  marine  radar 
system  for  surface  navigation  with  a 
radar  screen  mounted  at  the  primary 
operating  station. 


(b)  The  following  vessels  are  not 
required  to  carry  a  radar: 

(1 )  A  ferry  that  operates  on  a  rivers 
route  within  one  mile  of  land;  and 

(2)  A  vessel  operated  on  a  short 
restricted  route,  when  the  cognizant 
OCMI  has  determined  that  a  radar  is  not 
necessary  due  to  the  vessel's  route  and 
local  weather  conditions. 

(c)  The  radar  and  its  installation  must 
be  suitable  for  the  intended  speed  and 
route  of  the  vessel. 

§121.410    Electronic  position  fixing 
devices. 

A  vessel  on  an  oceans  route  must  be 
equipped  with  an  electronic  position 
fixing  device,  capable  of  providing 
accvu^te  fijies  for  the  area  in  which  the 
vessel  operates,  to  the  satisfaction  of  the 
cognizant  OCMI. 

§121.420    Charts  and  nautical 
publications. 

(a)  As  appropriate  for  the  intended 
voyage,  a  vessel  must  carry  adequate 
and  up-to-date: 

(1)  Charts  of  large  enough  scale  to 
make  safe  navigation  possible; 

(2)  U.S.  Coast  Pilot  or  similar 
pubhcation; 

(3)  Coast  Guard  Light  List; 

(4)  Tide  tables;  and 

(5)  Current  tables,  or  a  river  current 
publication  issued  by  the  U.S.  Army 
Corps  of  Engineers  or  a  river  authority. 

(b)  Extracts  from  the  pubUcatipns 
listed  above  for  the  areas  to  be  transited 
may  be  provided  instead  of  the 
complete  publication. 

Subpart  E — Radio 

§121.502    Requirements  of  ttie  Federal 
Communications  Commission. 

A  vessel  must  comply  with  the 
applicable  requirements  for  any  radio 
and  Electronic  Position  Indicating 
Radiobeacon  (EPIRB)  installations, 
including  the  requirements  for  a  station 
license  and  installation  certificates  to  be 
issued  by  the  FCC.  as  set  forth  in  47  CFR 
Part  80. 

§  1 2 1 .506    E  mergency  broadcast  placard. 

A  durable  placard  must  be  posted 
next  to  all  radiotelephone  installations 
with  the  emergency  broadcast 
instructions  and  information,  specific  to 
the  individual  vessel. 

$  1 21 .51 0    Recommended  emergency 
broadcast  Instructions. 

The  following  emergency  broadcast 
instructions,  when  p'aced  on  a  placard, 
will  satisfy  the  requirement  contained 
in  §  121.506  for  an  emergency  broadcast 
placard: 

(a)  Emergency  Broadcast  Instructions. 

(1)  Make  sure  your  radiotelephone  is 
on. 


(2)  Select  156.8  MHz  (channel  16 
VHF)  or  2182  kHz.  (Channel  16  VHF 
and  2182  kHz  on  SSB  are  for  emergency 
and  calling  purposes  only.) 

(3)  Press  microphone  button  and. 
speaking  slowly — clearly — calmly,  say: 

(i)  "MAYDAY— MAYDAY- 
MAYDAY"  for  situations  involving 
Immediate  Danger  to  Life  and  Property; 
or 

(ii)  "PAN— PAN — PAN"  for  urgent 
situations  where  there  is  No  Immediate 
Danger  to  Life  or  Property. 

(4)  Say:  "THIS  IS  (INSERT  VESSEL'S 
NAME).  (INSERT  VESSEL'S  NAME). 
(INSERT  VESSEL'S  NAME).  (INSERT 
VESSEL'S  CALL  SIGN),  OVER." 

(5)  Release  the  microphone  button 
briefly  and  listen  for  acknowledgment. 
If  no  one  answers,  repeat  steps  3  &  4. 

(6)  If  there  is  no  acknowledgment,  or 
if  the  Coast  Guard  or  another  vessel 
responds,  say:  "MAYDAY"  or  "PAN", 
(INSERT  VESSEL'S  NAME)." 

(7)  DESCRIBE  YOUR  POSITION  using 
latitude  and  longitude  coordinates, 
LORAN  coordinates,  or  range  and 
bearing  from  a  known  point. 

(8)  STATE  THE  NATURE  OF  THE 
DISTRESS. 

(9)  GIVE  NUMBER  OF  PERSONS 
ABOARD  AND  THE  NATURE  OF  ANY 
INJURIES. 

(10)  ESTIMATE  THE  FRLSL.VT 
SEAWORTHINESS  OF  YOl  R  "v  ESShl 

(11)  BRIEFLY  DESCRIBE  YOUR 
VESSEL:  (INSERT  LENGTH,  COLOR 
HULL  TYPE.  TRIM.  MASTS.  POWER 
ANY  ADDITIONAL  DISTTNGUISHINf, 
FEATURES). 

(12)  Say:  "I  WILL  BE  USTEMNf,  ON 
CHANNEL  16/2182." 

(13)  End  message  by  saying:  "THIS  is 
(INSERT  VESSEL'S  NAME  &  CALL 
SIGN)." 

(14)  If  your  situation  permits,  stand  by 
the  radio  to  await  fiirther 
communications  with  the  Coast  Guard 
or  another  vessel.  If  no  answer,  repeat, 
then  try  another  channel. 

(b)  (Reserved) 

SuDpart  F— Control  and  Internal 
Communications  Systems 

*;■»'"  602     -ntemai  cornmunications 

systems 

(a)  A  vessel  equipped  with  pilothouse 
control  must  have  a  fixed  means  of  two- 
way  communications  from  the  operating 
station  to  the  location  where  the  means 
of  controlling  the  propulsion 
machinery,  required  by  §  121.620(a),  is 
located.  Twin  screw  vessels  with 
pilothouse  control  for  both  engines  are 
not  required  to  have  a  fixed 
communications  system. 

(b)  A  vessel  equipped  with  auxiliary 
means  of  steering,  required  by  §  119.600 


of  this  chapter,  must  have  a  fixed  means 
of  two-way  communications  bom  the 
operating  station  to  the  location  where 
the  auxiliary  means  of  steering  is 
controlled. 

(c)  When  the  propulsion  machinery  of 
a  vessel  cannot  be  controlled  from  the 
operating  station,  an  efficient 
communications  system  must  be 
provided  between  the  operating  station 
and  the  propulsion  machinery  space. 

(d)  When  the  locations  addressed  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  are  sufficiently  close  together, 
direct  voice  communications 
satisfactory  to  the  cognizant  OCMI  is 
acceptable  instead  of  the  required  fixed 
means  of  communications. 

(e)  The  OCMI  may  accept  hand  held 
portable  radios  as  satisfying  the 
communications  system  requirement  of 
this  section. 

§121.610     PuDiic  acscress  s/siems. 

(a)  Except  as  noted  in  paragraph  (d) 
below,  each  vessel  must  be  equipped 
with  a  public  address  system. 

(b)  On  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length,  the  public 
address  system  must  be  a  fixed 
installation  and  be  audible  during 
normal  operating  conditions  throughout 
the  accommodation  spaces  and  all  other 
spaces  normally  manned  by  crew 

:n  embers. 

(c)  A  vessel  with  more  than  one 
passenger  deck  and  a  vessel  with 
overnight  accommodations  must  have 
the  public  address  system  operable  from 
the  operating  station. 

(d)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  a  battery 
powered  bullhorn  may  serve  as  the 
public  address  system  if  audible 
throughout  the  accommodation  spaces 
of  the  vessel  during  normal  operating 
conditions.  TTie  bidlhom's  batteries  are 
to  be  continually  maintained  at  a  fully 
charged  level  by  use  of  a  battery  charger 
or  other  means  acceptable  to  the 
cognizant  OCMI. 

§121.620     Propulsion  e'^g^^e  control 
systems. 

(a)  A  vessel  must  have  two 
independent  means  of  controlling  each 
propulsion  engine.  Control  must  be 
provided  for  the  engine  speed,  direction 
of  shaft  rotation,  and  engine  shutdown. 

(1)  One  of  the  means  may  be  the 
ability  to  readily  disconnect  the  remote 
engine  control  linkage  to  permit  local 
operation. 

(2)  A  multiple  engine  vessel  with 
independent  remote  propulsion  control 
for  each  engine  need  not  have  a  second 
means  of  controlling  each  engine. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a  vessel 


must  have  a  reliable  means  for  shutting 
down  a  propulsion  engine,  at  the  main 
pilot  house  control  station,  which  is 
independent  of  the  engine's  speed 
control. 

(c)  A  propulsion  engine  control 
system,  including  pilothouse  control, 
must  be  designed  so  that  a  loss  of  power 
to  the  control  system  does  not  result  in 
an  increase  in  shaft  speed  or  propeller 
pitch. 

(d)  All  microprocessor  or  computer 
based  systems  must  meet  the 
requirements  of  Part  62  in  subchapter  F 
of  this  chapter. 

Subpart  G — Miscellaneous 

§  121.702    Oil  pollution  prevention 
equipment  and  procedures. 

A  vessel  must  comply  with  the 
applicable  design,  equipment, 
personnel,  procedures,  and  record 
requirements  of  33  CFR  Parts  151, 155, 

and  156. 

$  121.704    Marine  sanitation  deviCM. 

A  vessel  with  installed  toilet  facilities 
must  have  a  marine  sanitation  device 
that  comphes  vdth  3  CFR  Part  159. 

$121,710    First  aid  kits. 

A  vessel  must  carry  a  first  aid  kit 
approved  in  accordance  with  §  160.041 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
or  a  kit  with  equivalent  contents  and 
instructions.  For  equivalent  kits,  the 
contents  must  be  stowed  in  a  suitable 
container  that  is  marked,  "First  Aid 
Kit".  A  first  aid  kit  shall  be  easily 
visible  and  readily  available  to  the  crew. 

PART  122— OPERATIONS 

Sut>part  A— General  Provisions 

122.100    General  requirement. 

122.il5    Applicability  to  existing  vessels. 

Subpart  B — IMarine  Casualties  and  Voyage 
Records 

122.202  Notice  of  marine  casualty. 

122.203  Notice  of  hazardous  condition. 
122.206  Written  ref)ort  of  marine  casualty. 
122.208  Accidents  to  machinery. 
122.210  Alcohol  or  drug  use  by  individuals 

directly  involved  in  casualties. 
122.212    Mandatory  chemical  testing 

foUowir.g  serious  marine  incidents. 
122  220    Records  of  a  voyage  resulting  in  a 

marine  casualty. 
122.230    Report  of  accident  to  aid  to 

navigation. 
122.260    Reports  of  potential  vessel 

casualty. 
122.280    Official  logbook  for  foreign 

voyages 
122.282     Logbook  for  vessels  of  more  than 

19.8  meters  [S5  feet)  in  length  with 

overnight  accommodations  for  more  than 

49  passengers. 
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lii  n>*     NHMijation  underway. 
122.306    Passengers  excluded  from 

operating  station. 
122.315    Verification  of  vessel  compliance 

with  applicable  stability  requirements. 
122.320    Steering  gear,  controls,  and 

communication  system  tests. 
122.330    Hatches  and  other  openings. 
122.335     Loading  doors. 
122.340    Vessels  carrying  vehicles. 
122.356    Carriage  of  hazardous  materials. 
122.360    Use  of  auto  pilot. 

5v.Doart  D— Crew  R«qutrwnMits 

izz.'HjZ     Licenses. 
122.410    Watchmen. 
122.420    Crew  training. 

5*jbc<ir  ~— PrsparatiensforEmergenciM 

,„.     „-ew  and  passenger  list. 

122.503  Voyage  plan. 

122.504  Passenger  count. 

122.506  Passenger  safety  orientation. 

122.508  Wearing  of  life  jackets. 

122.510  Emergency  instructions. 

122.512  Recommended  emergency 
instructions  format 

122.514  Station  biU. 

122.515  Passenger  safety  bill. 

122.516  Life  jacket  placards. 

122.518    Inflatable  survival  craft  placards. 
122.520    Abandon  ship  and  man  overboard 

drills  and  training. 
122.524    Fire  fighting  drills  and  training. 
122.530    Responsibilities  of  licensed 

individuals. 

Subpart  F— Markings  Required 

122.602    Hull  markings. 

122. 604     Lifesaving,  equipment  markings. 

122.606    Escape  hatches  and  emergency 

exits. 
122.608    Fuel  shutoff  valves. 
122.610    Watertight  doors  and  watertight 

hatches. 
122.612    Fire  protection  equipment. 
122.614     Portable  watertight  containers  for 

distress  flares  and  smoke  signals. 

Subpart  G — Operational  Readiness, 
Maintenance,  and  Inspection  of  LHesaving 
Equipment 

122.700    Operational  readiness. 
122.702     Maintenance. 
122.704    Maintenance  of  falls. 
122.720    Weekly  maintenance  and 

inspections. 
122.722     Monthly  inspections. 
122.724    Quarterly  inspections. 
122.726     Annual  inspections. 
122.728    Testing  and  servicing  of  Emergency 

Position  Indicating  Radiokieacons 

(EPIRB) 
122.730    Servicing  of  inflatable  lifierafts, 

inflatable  buoyant  apparatus,  inflatable 

life  jackets,  and  inflated  rescue  boats. 
122.740    Periodic  servicing  of  hydrostatic 

release  units. 

Subpart  H— Penalties 

122.900    Penalty  for  violations. 
122.910    Suspension  and  revocation. 
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Authority:  46  U.S.C  2103.  3306.  6101;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A— General  Provisions 

§122.100    General  requirement 

A  vessel  must  be  operated  in 
accordance  with  applicable  laws  and 
regulations  and  in  such  a  manner  as  to 
afford  adequate  precaution  against 
hazards  that  might  endanger  the  vessel 
and  the  persons  being  transported. 

§  122.115    Applicability  to  existing  vessels. 

(a)  An  existing  vessel  need  not 
comply  with  the  hull  marking 
requirements  in  §  122.602(b)  imtil 
completion  of  a  vessel's  first  drydock 
required  by  §  115.600  of  this  chapter 
that  occurs  after  March  11.  1996. 

(b)  An  existing  vessel  need  not 
comply  with  the  marking  requirements 
in  §§  122.604  and  122.610.  where  the 
size  and  contents  of  the  markings 
required  by  §§  122.604  and  122.610  vary 
from  the  size  and  contents  of  required 
markings  on  lifesaving  equipment, 
watertight  doors,  and  watertight  hatches 
on  the  vessel  prior  to  March  11.  1996, 
until  the  existing  markings  are  no  longer 
legible,  as  determined  by  the  cognizant 
Officer  in  Charge,  Marine  b^^pection 
(OCMI). 

(c)  All  existing  vessel  need  not 
comply  with  the  requirements  of 
§§  122.514.  122.515.  122.516,  and 
124.604(j)  until  completion  of  the  first 
inspection  for  certification  that  occurs 
after  March  11.  1996. 

Subpart  B — Marine  Casualties  and 
Voyage  Records 

§122.202    Notice  of  marine  casualty, 
(a)  Immediately  after  addressing 
resultant  safety  concerns,  the  owner, 
agent,  master,  or  person  in  charge  of  a 
vessel  involved  in  a  marine  casualty 
shall  notify  the  nearest  Marine  Safety 
Office,  Marine  Inspection  Office,  or 
Coast  Cuard  Group  Office  whenever  a 
vessel  is  involved  in  a  marine  casualty 
consisting  of: 

(1)  An  unintended  grounding,  or  an 
unintended  strike  of  (allision  with)  a 
bridge: 

(2)  An  intended  grounding,  or  an 
intended  strike  of  a  bridge,  that  creates 

a  hazard  to  navigation,  the  environment, 
or  the  safety  of  a  vessel,  or  that  meets 
any  criterion  of  paragraphs  {a)(3) 
through  (a)(7)  of  this  section; 

(3)  Loss  of  main  propulsion  or 
primary  steering,  or  any  associated 
component  or  control  system,  that 
reduces  the  maneuverability  of  the 
vessel; 

(4)  An  occurrence  materially  and 
adversely  affecting  the  vessel's 


seaworthiness  or  fitness  for  service  or 
route,  including  but  not  limited  to  fire, 
flooding,  failure  of  or  damage  to  fixed 
fire  extinguishing  systems,  lifesaving 
equipment,  auxiliary  power  generating 
equipment,  or  bilge  pimiping  systems; 

(5)  Loss  of  life; 

(6)  Injury  that  requires  professional 
medical  treatment  (treatment  beyond 
first  aid)  and,  if  the  person  is  engaged 
or  wiupluyed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  his  or  her 
routine  duties;  or 

(7)  An  occurrence  not  meeting  any  of 
the  above  criteria  but  causing  property 
damage  in  excess  of  $25,000.  This 
damage  includes  the  cost  of  labor  and 
material  to  restore  the  property  to  its 
condition  before  the  occurrence,  but 
does  not  include  the  cost  of  salvage, 
cleaning,  gas  freeing,  drydocking,  or 
demurrage. 

(b)  A  vessel  is  excluded  from  the 
requirements  of  paragraphs  (a)(5)  and 
(a)(6)  of  this  section  with  respect  to  the 
death  or  injury  of  shipyard  or  harbor 
workers  when  such  accidents  are  not 
the  result  of  either  a  vessel  casualty 
(e.g.,  collision)  or  a  vessel  equipment 
casualty  (e.g.,  cargo  boom  failure)  and 
are  subject  to  the  reporting  requirements 
of  the  Occupational  Safety  and  Health. 
Administration  (OSHA)  in  29  Code  of 
Federal  Regulations  (CFR)  Fart  1904. 

(c)  Notice  given  as  required  by 

§  122.203  satisfies  the  requirement  of 
this  section  if  the  marine  casualty 
involves  a  hazardous  condition. 

§122.203    Notice  of  hazardous  conditions. 

Whenever  there  is  a  hazardous 
condition,  as  defined  by  §  114.400  of 
this  chapter,  on  board  the  vessel,  the 
owner,  master,  agent,  or  person  in 
chai-ge  shall  immediately  notify  the 
Captain  of  the  Fort  of  the  port  or  place 
of  destination  and  the  Captain  of  the 
Port  of  the  port  or  place  in  which  the 
vessel  is  located  of  the  hazardous 
condition. 

§  1 22.206    Written  report  of  marine 
casualty. 

(a)  The  owner,  master,  agent,  or 
person  in  charge  shall,  within  five  days, 
file  a  written  report  of  any  marine 
casualty.  This  written  report  itf  in 
addition  to  the  immediate  notice 
required  by  §  122.202.  This  written 
report  must  be  delivered  to  a  Coast 
Guard  Marine  Safety  Office,  or  Marine 
Inspection  Office.  It  must  be  provided 
on  Form  CG-2692  (Report  of  Marine 
Accident,  Injury,  or  Death), 
Supplemented  as  necessary  by 
appended  Forms  CG-2692A  (Barge 
Addendum)  and  CG-2692B  (Report  of 
Required  Chemical  Drug  and  Alcohol 


Testing  Following  a  Serious  Marine 
Incident). 

(b)  If  filed  without  delay  after  the 
occurrence  of  the  marine  casualty,  the 
notice  required  by  paragraph  (a)  of  this 
section  suffices  as  the  notice  required  by 
§122.202. 

§  122.208    Accidents  to  machinery. 

The  owner,  managing  operator,  or 
master  shall  report  damage  to  a  boiler, 
unfired  pressure  vessel,  or  machinery 
that  renders  further  use  of  the  item 
unsafe  until  repairs  are  made,  to  the 
OCMI  at  the  port  in  which  the  casualty 
occurred  or  nearest  the  port  of  first 
arrival,  as  soon  as  practicable  after  the 
damage  occurs. 

§122.210    Alcohol  or  drug  use  by 
individuals  directly  Involved  in  casualties. 

(a)  For  each  marine  casualty  required 
to  be  reported  by  §  122.202,  the  owner, 
agent,  master,  or  person  in  charge  of  the 
vessel  shall  determine  whether  there  is 
any  evidence  of  alcohol  or  drug  use  by 
individuals  directly  involved  in  the 
casualty. 

(b)  The  owTier,  agent,  master,  or 
person  in  charge  of  the  vessel  shall 
include  in  the  written  report  (Form  CG- 
2692),  submitted  for  the  casualty 
information  which: 

(1)  Identifies  those  individuals  for 
whom  evidence  of  drug  or  alcohol  use, 
or  evidence  of  intoxication,  has  been 
obtained;  and 

(2)  Specifies  the  method  used  to 
obtain  such  evidence,  such  as  personal 
observation  of  the  individual,  or  by 
chemical  testing  of  the  individual. 

(c)  An  entry  must  be  made  in  the 
Official  Logbook,  if  carried,  pertaining 
to  those  individuals  for  whom  evidence 
of  intoxication  is  obtained.  The 
individual  must  be  informed  of  this 
entr}'  and  the  entry  must  be  witnessed 
by  a  second  person. 

(d)  If  an  individual  directly  involved 
in  a  casualty  refuses  to  submit  to,  or 
cooperate  in,  the  administration  of  a 
timely  chemical  test,  when  directed  by 
a  Coast  Guard  commissioned,  warrant, 
or  petty  officer,  or  any  other  law 
enforcement  officer  authorized  to  obtain 
a  chemical  test  under  Federal,  State,  or 
local  law,  or  by  the  owner,  agent, 
master,  or  person  in  charge,  this  fact 
must  be  noted  in  the  official  Logbook, 

if  carried,  and  in  the  written  report 
(Form  CG  2692),  and  will  be  admissible 
as  evidence  in  any  administrative 
proceeding. 

§  122.212    Mandatory  chemical  testing 
following  serious  marine  incidents. 

A  marine  employer  whose  vessel  is 
involved  in  a  casualty  or  incident  that 
is,  or  is  likelv  to  become,  a  serious 


marine  incident  as  defined  in  §  4.03-2 
in  subchapter  A  of  this  chapter  shall 
comply  with  the  requirements  of  §  4.06 
in  subchapter  A  of  this  chapter. 

§122.220    Records  of  a  voyage  resulting  in 
a  marine  casualty. 

The  owner,  agent,  master,  or  person  in 
charge  of  any  vessel  involved  in  a 
marine  casualty  for  wLicu  a  leporl  is 
required  under  §  122.202  shall  retain  all 
voyage  records  maintained  by  the 
vessel,  including  rough  and  smooth 
deck  and  engine  room  logs,  bell  books, 
navigation  charts,  navigation  work 
books,  compass  deviation  cards, 
gyrocompass  records,  stowage  plans, 
records  of  draft,  aids  to  mariners,  night 
order  books,  radiograms  sent  and 
received,  radio  logs,  crew  and  passenger 
lists  and  counts,  articles  of  shipment, 
official  logs,  and  other  material  that 
might  be  of  assistance  in  investigating 
and  determining  the  cause  of  the 
casualty.  The  owner,  agent,  master, 
other  officer,  or  person  responsible  for 
the  custody  thereof,  shall  make  these 
records  available  upon  request,  to  a  duly 
authorized  investigating  officer, 
administrative  law  judge,  officer  or 
employee  of  the  Coast  Guard. 

§  1 22.230    Report  of  accident  to  aid  to 
navigation. 

Whenever  a  vessel  collides  with  a 
buoy,  or  other  aid  to  navigation  under 
the  jiuisdiction  of  the  Coast  Guard,  or  is 
connected  with  any  such  collision,  the 
person  in  charge  of  such  vessel  shall 
report  the  accident  to  the  nearest  OCMI. 
No  report  on  Form  CG  2692  is  required 
unless  otherwise  required  imder 
§122.202  of  this  part. 

§'722.260    Reports  of  potential  vessel 
casualty. 

(a)  An  owner,  charterer,  managing 
operator,  or  agent  of  a  vessel  shall 
immediately  notify  either  of  the 
following  Coast  Guard  offices  if  there  is 
reason  to  believe  the  vessel  is  lost  or 
imperiled: 

(1)  The  Coast  Guard  district  rescue 
coordination  center  (RCC)  cognizant 
over  the  area  in  which  the  vessel  was 
last  operating;  or 

(2)  The  Coast  Guard  search  and  rescue 
authority  nearest  to  where  the  vessel 
was  last  operating. 

(b)  Reasons  for  oelief  that  a  vessel  is 
in  distress  include,  but  are  not  limited 
to,  lack  of  communication  with  or 
nonappearance  of  the  vessel. 

(c)  The  owmer,  charterer,  managing 
operator,  or  agent  notifying  the  Coast 
Guard  luider  paragraph  (a)  of  this 
section,  shall  provide  the  name  and 
identification  number  of  the  vessel,  a 
description  of  the  vessel,  the  names  or 


niunber  of  individuals  on  board,  and 
other  information  that  may  be  requested 
by  the  Coast  Guard. 

§  122.280    Official  logbook  for  foreign 
voyages. 

(a)  Every  vessel  on  a  voyage  from  a 
port  in  the  United  States  to  a  foreign 
port  except  to  a  port  in  Canada,  or  vice 
versa,  must  have  an  Official  Logbook. 

(b)  The  master  shall  make  or  have 
made  in  the  Official  Logbook  the 
following  entries: 

(1)  Each  legal  conviction  of  a  seaman 
of  the  vessel  and  the  punishment 
inflicted; 

(2)  Each  offense  committed  by  a 
seaman  of  the  vessel  for  which  it  is 
intended  to  prosecute  or  to  enforce 
under  a  forfeiture,  together  writh 
statements  about  reading  the  entry  and 
the  reply  made  to  the  charge  as  required 
by46U!S.C.  11502; 

(3)  A  statement  of  the  conduct, 
character,  and  qualifications  of  each 
seaman  of  the  vessel  or  a  statement  that 
the  master  declines  to  give  an  opinion 
about  that  conduct,  character,  and 
qualifications; 

(4)  Each  illness  of  or  injury  to  a 
seaman  of  the  vessel,  the  nature  of  the 
illness  or  injury,  and  the  medical 
treatment; 

(5)  Each  death  on  board,  with  the 
cause  of  death,  and  if  a  seaman,  the 
following  information  required  by  46 
U.S.C.  10702: 

(i)  The  wages  due  to  a  seaman  who 
dies  during  the  voyage  and  the  gross 
amount  of  all  deductions  to  be  made 
from  the  wages;  and 

(ii)  The  sale  of  the  property  of  a 
seaman  who  dies  during  the  voyage, 
including  a  statement  of  each  article 
sold  and  the  amount  received  for  the 
property. 

(6)  Each  birth  on  board,  with  the  sex 
of  the  infant  and  name  of  the  parents; 

(7)  Each  marriage  on  board,  with  the 
names  and  ages  of  the  parties; 

(8)  The  name  of  each  seaman  who 
ceases  to  be  a  crew  member  (except  by 
death),  with  the  place,  time,  manner, 
and  the  cause  why  the  seaman  ceased  to 
be  a  crew  member;  and 

(9)  When  a  marine  casualty  occurs,  a 
statement  about  the  casualty  and  the 
circumstances  under  which  it  occurred, 
made  immediately  after  the  casualty 
when  practicable  to  do  so. 

§122.282    Logbook  for  vessels  of  more 
than  19.8  meters  (S5  feet)  in  length  with 
overnight  accommodations  for  more  than 
49  passengers. 

Except  for  a  vessel  required  to  have  an 
Official  Logbook  by  §  122.280.  the 
ouTier,  managing  operator,  or  master  of 
a  vessel  of  more  than  19.8  meters  (65 
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feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers  shall  maintain  logs  or 
records  in  any  form,  which  will  be 
considered  to  take  the  place  of  the 
Official  Logbook  and  may  be  used  for 
the  purpose  of  making  entries  therein  as 
required  by  law  or  regulations  in  this 
subchapter.  Such  logs  or  records  shall 
be  kept  available  for  review  by  a  marine 
inspector  for  a  period  of  one  year  after 
the  date  to  which  the  records  refer. 

Subpart  C — Miscellaneous  Operating 

Requirements 

§122.304    Navigation  underway. 

(a)  The  movement  of  a  vessel  shall  be 
under  the  direction  and  control  of  the 
master  or  a  licensed  mate  at  all  times. 
The  master  shall  operate  the  vessel 
keeping  the  safety  of  the  passengers  and 
crew  foremost  in  mind  by  directing  the 
vessel  in  order  to  prevent  a  casualty. 
Special  attention  should  be  paid  to: 

(1)  The  current(s)  velocity  and 
direction  of  the  transmitting  area; 

(2)  Tidal  state; 

(3)  Prevailing  visabiUty  and  weather 
conditions; 

(4)  Density  of  marine  traffic; 

(5)  Potential  damage  caused  by  own 
wake; 

(6)  The  danger  of  each  closing  visual 
or  each  closing  radar  contact; 

(7)  Vessels's  handling  characteristics; 
and 

(8)  Magnetic  variation  and  deviation 
errors  of  the  compass. 

§  1 22.306    Passengers  excluded  from 
operating  station. 

When  practicable  the  master  shall 
exclude  passengers  from  the  operating 
station  of  a  vessel  when  the  passengers 
could  distract  the  navigating  crew  from 
their  responsibilities,  or  when  otherwise 
directed  by  the  cognizant  OCMI. 

§  1 22.31 5    Verification  of  vessel 
compliance  witti  applicable  stability 
requirenwnts. 

After  loading  and  prior  to  departure, 
and  at  all  other  times  necessary  to 
assure  the  safety  of  the  vessel,  the 
master  shall  determine  that  the  vessel 
complies  with  all  applicable  stability 
requirements  in  the  vessel's  trim  and 
stability  book,  stability  letter.  Certificate 
of  Inspection,  and  Load  Line  Certificate, 
as  the  case  may  be.  The  vessel  may  not 
depart  until  it  is  in  compliance  with 
these  requirements. 

§  122.320    Steering  gear,  controls,  and 
communication  system  tests. 

The  master  of  a  vessel  shall  have 
examined  and  tested  the  steering  gear, 
signaling  whistle,  propulsion  controls, 
and  communication  systems  of  the 


vessel  prior  to  getting  underway  for  a 
voyage,  except  that  such  examination 
and  testing  need  not  he  conducted  more 
than  once  in  any  24  hour  period. 

§  122.330    Hatches  and  other  openings. 

(a)  Except  when  operating  on  lakes, 
bays,  and  sounds,  or  river  routes  in  calm 
weather,  all  hatches  and  ojaenings  in  the 
hull,  except  loading  doors,  of  a  vessel 
must  be  kept  tightly  closed  e.xcept  when 
being  used. 

(b)  All  watertight  doors  in  subdivision 
bulkheads  must  be  kept  tightly  closed 
during  the  navigation  of  the  vessel 
except  when  being  used  for  transit 
between  compartments. 

§  1 22.335    Loading  doors. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  the  master  of  a  vessel 
fitted  with  loading  doors  shall  assure 
that  all  loading  doors  are  closed 
watertight  and  secured  during  the  entire 
voyage. 

(b)  Loading  doors,  other  than  bow 
visors,  may  be  opened  when  operating 
in  protected  or  partially  protected 
waters,  provided  the  master  of  the 
vessel  determines  that  the  safety  of  the 
vessel  is  not  impaired. 

(c)  For  the  purpose  of  this  section, 
"loading  doors"  include  all  weathertight 
ramps,  bow  visors,  and  openings  used  to 
load  personnel,  equipment,  and  stores, 
in  the  collision  bulkhead,  the  side  shell, 
and  the  boundaries  of  enclosed 
superstructures  that  are  continuous  with 
the  shell  of  the  vessel. 

§122.340    Vessels  carrying  vehicles. 

(a)  Automobiles  or  other  vehicles 
must  be  stowed  in  such  a  manner  as  to 
permit  both  passengers  and  crew  to  get 
out  and  away  from  the  vehicles  freely  in 
the  event  of  fire  or  other  disaster.  The 
decks,  where  necessary,  must  be 
distinctly  marked  with  painted  lines  to 
indicate  the  vehicle  runways  and  the 
aisle  spaces. 

(b)  The  master  shall  take  any 
necessary  precautions  to  see  that 
automobiles  or  other  vehicles  have  their 
motors  turned  off  and  their  emergency 
brakes  set  when  the  vessel  is  underway, 
and  that  the  motors  are  not  started  until 
the  vessel  is  secured  to  the  landing.  In 
addition,  a  vehicle  at  each  end  of  a  line 
of  vehicles  or  next  to  a  loading  ramp 
must  have  its  wheels  securely  blocked, 
while  the  vessel  is  being  navigated. 

(c)  The  master  shall  have  appropriate 
"NO  SMOKING"  signs  posted  and  shall 
take  all  necessary  precautions  to  prevent 
smoking  or  carrying  of  lighted  or 
smoldering  pipes,  cigars,  cigarettes,  or 
similar  items  in  the  deck  area  assigned 
to  automobiles  or  other  vehicles. 

(d)  The  master  shall,  prior  to  getting 
underway,  ensure  that  vehicles  are 


properly  distributed  consistent  with  the 
guidance  in  the  vessel's  stability  letter 
and  Certificate  of  Inspection,  if 
applicable. 

§122.356    Carriage  of  hazardous  materials. 

A  vessel  that  transports  a  hazardous 
material,  listed  in  49  CFR  172.101,  in 
commerce  shall  ensure  the  material  is 
handled  and  transported  in  accordance 
Willi  49  CFR  Parts  171  through  179. 

§  1 22.360    Use  of  auto  pilot 

Whenever  an  automatic  pilot  is  used 
the  master  shall  ensure  that: 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessel's 
steering; 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under  the  supervision  of,  the 
master  or  the  mate  on  watch. 

Subpart  0 — Crew  Requirements 

§  122.402    Licenses. 

Each  licensed  individual  employed 
upon  any  vessel  subject  to  the 
provisions  of  this  subchapter  shall  have 
his  or  her  license  on  board  and  available 
for  examination  at  all  times  when  the 
vessel  is  operating. 

§122.410    Watchnf>en. 

The  owner,  charterer,  master,  or 
managing  operator  of  a  vessel  carrying 
overnight  passengers  shall  have  a 
suitable  niunber  of  watchmen  patrol 
throughout  the  vessel  during  the 
nighttime,  whether  or  not  the  vessel  is 
underway,  to  guard  against,  and  give 
alarm  in  case  of,  a  fire  or  other  danger. 

§  1 22.420    Crew  training. 

(a)  The  owner,  charterer,  master,  or 
managing  operator  shall  instruct  each 
crew  member,  upon  first  being 
employed  and  prior  to  getting  underway 
for  the  first  time  on  a  particular  vessel 
and  at  least  once  every  three  months,  as 
to  the  duties  that  the  crew  member  is 
expected  to  perform  in  an  emergency 
including,  but  not  limited  to,  the 
emergency  instructions  listed  on  the 
emergency  instruction  placard  required 
by  §  122.510.  when  applicable,  the 
duties  Usted  in  the  station  bill  required 
by  §122.514. 

(b)  Crew  training  shall  be  logged  or 
otherwise  documented  for  review  by  the 
Coast  Guard  upon  request.  The  training 
entry  shall  include  the  following 
information: 

(1)  Date  of  the  training;  and 

(2)  General  description  of  the  training 
topics. 


Subpart  E— Preparations  for 
Emergencies 

§122.502    Crewandpasse   :■?'    Si 

(a)  The  owner,  charterer,  managing 
operator,  or  master  of  the  following 
vessels  must  keep  a  correct  list  of  the 
names  of  all  persons  that  embark  on  and 
disembark  from  the  vessel: 

(1)  A  vessel  making  a  coastwise  or 
oceans  voyage  where: 

(i)  passengers  embark  or  disembark 
from  the  vessel  to  another  vessel  or  port 
other  than  at  the  port  of  origin;  or 

(ii)  Passengers  are  carried  overnight; 

(2)  A  vessel  making  a  voyage  of  more 
than  300  miles  on  the  Great  Lakes, 
except  from  a  Canadian  to  a  United 
States  port;  and 

(3)  A  vessel  arriving  from  a  foreign 
port,  except  at  a  United  States  Great 
Lakes  port  from  a  Canadian  Great  Lakes 
port. 

(b)  The  master  of  a  vessel  required  to 
prepare  a  crew  and  passenger  list  by 
paragraph  (a)  of  this  section  shall  see 
that  the  list  is  prepared  prior  to 
departing  on  a  voyage.  The  list  must  be 
communicated  verbally  or  in  writing 
ashore  at  the  vessel's  normal  berthing 
location  or  with  a  representative  of  the 
owner  or  managing  operator  of  the 
vessel.  The  crew  and  passenger  list  shall 
be  available  to  the  Coast  Guard  upon 
request 


§12. 
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(a)  The  master  of  the  following  vessels 
shall  prepare  a  voyage  plan: 

(1)  A  vessel  making  an  oceans  or 
coastwise  voyage; 

(2)  A  vessel  making  a  voyage  of  more 
than  300  miles  on  the  Great  Lakes, 
except  from  a  Canadian  to  a  United 
States  port; 

(3)  A  vessel,  with  overnight 
accommodations  for  passengers,  making 
an  overnight  voyage;  and 

(4)  A  vessel  arriving  from  a  foreign 
port,  except  at  a  United  States  Great 
Lakes  port  from  a  Canadian  Great  Lakes 
port. 

(b)  The  voyage  plan  required  by 
paragraph  (a)  of  this  section  must  be 
prepared  prior  to  departing  on  a  voyage 
and  communicated  verbally  or  in 
writing,  ashore  at  the  vessel's  normal 
berthing  location  or  with  a 
representative  of  the  owner  or  managing 
operator  of  the  vessel.  The  voyage  plan 
shall  be  available  to  the  Coast  Guard 
upon  request. 

§122.504    Passenger  count 

The  master  of  a  vessel,  excopt  a  vessel 
hsted  in  §  l?2.502(a),  bhall  keop  a 
correct,  written  count  of  all  passengers 
that  embark  on  and  disemb*irk  from  the 
vessel.  Prior  tc  depai'ting  on  a  voyage, 


the  passenger  count  must  be 
communicated  verbally  or  in  writing, 
and  available  ashore  at  the  vessel's 
normal  berthing  location  or  with  a 
representative  of  the  owner  or  managing 
operator  of  the  vessel.  The  passenger 
count  shall  be  available  to  die  Coast 
Guard  upon  request. 

§  1 22.506    Passenger  safety  orientation. 

laj  lL.xcept  as  allowed  by  paragraph  (b) 
of  this  section,  before  getting  underway 
on  a  voyage,  the  master  of  a  vessel  shall 
ensure  that  suitable  public 
aimouncements  are  made  informing  all 
passengers  of  the  information  in  this 
section  when  applicable  to  the  vessel's 
operations  and  arrangement: 

(1)  The  location  of  emergency  exits, 
survival  craft  embarkation  areas,  and 
ring  life  buoys; 

(2)  The  stowage  location(s)  of  life 
jackets; 

(3)  Either: 

(i)  The  proper  method  of  donning  and 
adjusting  life  jackets  of  the  type(s) 
carried  on  the  vessel  including  a 
demonstration  of  the  proper  donning  of 
a  lifejacket,  or 

(ii)  That  passengers  may  contact  a 
crew  member  for  a  demonstration,  as 
appropriate,  prior  to  beginning  an 
oceans  or  coastwise  voyage; 

(4)  The  location  of  the  instruction 
placards  for  life  jackets  and  other 
lifesaving  devices; 

(5)  That  all  passengers  will  be 
required  to  don  life  jackets  when 
possible  hazardous  conditions  exist,  as 
directed  by  the  master;  and 

(6)  If  the  vessel  is  operating  with 
reduced  manning  or  equipment 
requirements  in  §115. 114  of  this 
chapter. 

(b)  On  a  vessel  with  other  than  an 
oceans  or  coastwise  route,  as  an 
alternative  to  an  announcement  that 
complies  with  paragraph  (a)  of  this 
section,  the  master  or  other  designated 
person  may: 

(1)  Prior  to  getting  underway,  defiver 
to  each  passenger,  or  on  a  vessel  that 
does  not  carry  vehicles  and  that  has 
seats  for  each  passenger,  place  near  each 
seat,  a  card  or  pamphlet  that  has  the 
information  listed  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section;  and 

(2)  Make  an  abbreviated 
announcement  consisting  of: 

(i)  A  statement  that  passengers  should 
follow  the  instructions  of  the  crew  in  an 
emergency: 

(ii)  The  location  of  life  jackets:  and 
(iii)  That  further  information 
concerning  emergency  procedures 
including  the  donning  of  life  jackets, 
location  of  other  emergency  equipment, 
and  emergency  avacuation  procpdures 
are  located  on  the  rard  or  pamphlet  that 


was  given  to  each  passenger  or  is 
located  nearjeach  seat. 

(c)  The  master  of  a  vessel  shall  ensure 
that  a  passenger,  who  boards  the  vessel 
on  a  voyage  after  the  initial  public 
announcement  has  been  made  as 
required  by  paragraphs  (a)  or  (b)  of  this 
section,  is  also  informed  of  the  required 
safety  information, 

(d)  On  a  vessel  on  a  voyage  of  more 
than  24  hours  duration,  passengers  shall 
be  requested  to  don  life  jackets  and  go 
to  the  appropriate  embarkation  station 
during  the  safety  orientation.  If  only  a 
small  number  of  passengers  embark  at  a 
port  after  the  original  muster  has  been 
held,  these  passengers  must  be  given  the 
passenger  safety  orientation  required  by 
paragraphs  (a)  or  (b)  of  this  section  if 
another  muster  is  not  held. 

§  1 22.508    Wearing  of  life  jackets. 

(a)  The  master  of  a  vessel  shall  require 
passengers  to  don  life  jackets  when 
possible  hazardous  conditions  exist, 
including,  but  not  limited  to: 

(1)  When  transiting  hazardous  bars 
and  inlets; 

(2)  During  severe  weather; 

(3)  In  event  of  flooding,  fire,  or  other 
events  that  may  possibly  call  for 
evacuation;  and 

(4)  When  the  vessel  is  being  towed, 
except  a  non-self-propelled  vessel  under 
normal  operating  conditions. 

(b)  The  master  or  crew  shall  assist 
passengers  in  obtaining  a  life  jacket  and 
donning  it,  as  necessary. 

§  122.510    Enr>ergency  Instructions. 

(a)  The  master  and  crew  of  a  vessel 
will  be  familiar  with  the  content  of  and 
have  moimted  at  the  operating  station, 
emergency  instructions  containing  the 
actions  to  be  taken  in  the  event  of  fire, 
flooding,  heavy  weather,  or  man 
overboard  conditions. 

(b)  Except  when  in  the  judgment  of 
the  cognizant  OCMI  the  operation  of  a 
vessel  does  not  present  one  of  the 
hazards  fisted,  the  emergency 
instruction  placard  should  contain  at 
least  the  applicable  portions  of  the 
"Emergency  Instructions"  listed  in 

§  122.512.  "The  emergency  instructions 
must  be  designed  to  address  the 
particular  equipment,  arrangement,  and 
operation  of  each  individual  vessel. 

(c)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  mounting 
surface  aboard  the  vessel,  the  emergency 
instructionf  need  not  be  posted  but 
must  be  canied  aboard  the  vessel  and  be 
available  to  thf-:  crew  for  famifiarization. 

§  122.512    Recommended  emergency 
instniCtions  lortmt 

Al  Jumer%eTic\  instruction  plt=(<j-d 
nontaiiii/ig  'Xe  iclic-wmg  Lnfo  raati;" 
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will  satisfy  the  requirements  of 
§122  510  of  this  part. 

(a)  Emergency  instructions.  (1)  Rough 
weather  at  sea.  crossing  hazardous  bars, 
or  flooding,  (i)  Close  all  watertight  and 
weathertight  doors,  hatches,  and 
airports  to  prevent  taking  water  aboard 
or  further  flooding  in  the  vessel. 

(ii)  Keep  bilges  dry  to  prevent  loss  of 
stabihty  due  to  water  in  bilges.  Use 
power  driven  bilge  pump,  hand  pump, 
and  buckets  to  dewater. 

(iii)  Align  fire  pumps  to  use  as  bilge 
pump  if  possible. 

(iv)  Check  all  intake  and  discharge 
lines,  which  penetrate  the  hull,  for 
leakage. 

(v)  Passengers  must  remain  seated  and 
evenly  distributed. 

(vi)  Passengers  must  don  life  jackets  if 
the  going  becomes  very  rough,  vessel  is 
about  to  cross  a  hazardous  bar,  or  when 
otherwise  instructed  by  the  master. 

(vii)  Never  abandon  the  vessel  unless 
actually  forced  to  do  so. 

(viii)  If  assistance  is  needed  follow  the 
procedures  on  the  emergency  broadcast 
placard  posted  by  the  radiotelephone. 

(ix)  Prepare  survival  craft  (life  floats, 
(inflatable)  rafts,  (inflatable)  buoyant 
apparatus,  boats)  for  launching. 

(2)  Man  overboard,  (i)  Throw  a  ring 
buoy  overboard  as  close  to  the  person  as 
possible. 

(ii)  Post  a  lookout  to  keep  the  person 
overboard  in  sight. 

(iii)  Launch  rescue  boat  and  maneuver 
to  pick  up  person  in  the  water,  or 
maneuver  the  vessel  to  pick  up  the 
person  in  the  water. 

(iv)  Have  crew  member  put  on  life 
jacket,  attach  a  safety  line  to  him  or  her, 
and  have  him  or  her  stand  by  to  jump 
into  the  water  to  assist  the  person  if 
necessary. 

(v)  If  person  is  not  immediately 
located,  notify  Coast  Guard  and  other 
vessels  in  vicinity  by  radiotelephone. 

(vi)  Continue  search  until  released  by 
Coast  Guaid. 

(3)  Fire. 

(i)  Cut  off  air  supply  to  fire — close 
openings  such  as  hatches,  ports,  doors, 
ventilators,  and  louvers,  and  shut  off 
ventilation  system. 

(ii)  Cut  off  electrical  system  supplying 
affected  com.partment  if  possible. 

(iii)  If  safe,  immediately  use  portable 
tire  extinguishers  at  base  of  flames  for 
flammable  liquid  or  grease  fires  or  water 
for  fires  in  ordinary  combustible 
niatenals.  Do  not  use  water  on  electrical 
tires. 

(iv)  If  fire  is  in  machinery  spaces,  shut 
off  fuel  supply  and  ventilation  and 
activate  fixed  extinguishing  system  if 
installed. 

(v)  Maneuver  vessel  to  minimize 
effect  of  wind  on  fire. 


(vi)  If  unable  to  control  fire, 
immediately  notify  the  Coast  Guard  and 
other  craft  in  the  vicimty  by 
radiotelephone. 

(vii)  Move  passengers  away  from  fire, 
have  them  put  on  life  jackets,  and  if 
necessary,  prepare  to  abandon  the 
vessel. 

(b)  [Reserved.] 

§122.514    Station  bill. 

(a)  A  station  bill  must  be  posted  by 
the  master  on  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length  having: 

(1)  Overnight  accommodations  for 
more  than  49  passengers,  or 

(2)  A  Certificate  of  Inspection 
requiring  more  than  four  crew  members 
at  any  one  time,  including  the  master. 

(b)  A  vessel  of  more  than  19. b  meters 
(65  feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers  must  comply  with  the 
requirements  of  §78.13  in  subchapter  H 
of  this  chapter  in  regards  to  the  content 
of  a  station  bill,  the  duties  of  the  crew, 
emergency  signals,  an  emergency  squad, 
and  instructions. 

(c)  Except  when  paragraph  (b)  of  this 
section  is  applicable,  the  station  bill  of 
a  vessel  of  more  than  19.8  meters  (65 
feet)  in  length  required  to  have  more 
than  four  crew  members,  must  set  forth 
the  special  duties  and  duty  station  of 
each  crew  member  for  various 
emergencies  The  duties  must,  as  far  as 
possible,  be  comparable  with  the  regular 
work  of  the  individual.  The  duties  must 
include  at  least  the  following  and  any 
other  duties  necessary  for  the  proper 
handling  of  a  particular  emergency. 

(1)  The  closing  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 
that  penetrate  the  hull,  the  stopping  of 
fans  and  ventilating  systems,  and  the 
operating  of  all  safety  equipment; 

(2)  The  preparing  and  launching  of 
siu^ival  craft  and  rescue  boats; 

(3)  The  extinguishing  of  fire;  and 

(4)  The  mustering  of  passengers 
including  the  following: 

(i)  Warning  the  passengers: 

(ii)  Assembling  the  passengers  and 

directing  them  to  lhei»  appointed 

stations;  and 
(iii)  Keeping  order  m  the  passageways 

and  stairways  and  generally  controlling 

the  movement  of  the  passengers. 

(d)  The  station  bill  must  be  posted  at 
the  operating  station  and  a  conspicuous 
location  in  each  crew  accommodation 
space. 

§  1 22.51 5    Passenger  safety  bill. 

(a)  A  passenger  safety  bill  must  be 
posted  by  the  master  in  each  passenger 
cabin  or  stateroom  on  a  vessel  of  more 
than  19.8  meters  (65  feet)  in  length  with 


overnight  accommodations  for  more 
than  49  passengers. 

fb)  Each  passenger  safety  bill  required 
by  this  section  must  list; 

(1)  The  embarkation  station  and  the 
number  and  location  of  the  survival 
craft  to  which  each  occupant  of  the 
space  is  assigned; 

(2)  The  fire  and  emergency  signal  and 
the  abandon  ship  signal; 

(3)  Essential  action  that  must  be  taken 
in  an  emergency:  and 

(4)  If  immersion  suits  are  provided  for 
passengers,  the  location  of  the  suits  and 
illustrated  instructions  on  the  method  of 
donning  the  suits. 

§  1 22.51 6    Lite  facket  placards. 

(a)  Placards  containing  instructions 
for  the  donning  and  use  of  the  life 
jackets  aboard  the  vessel  must  be  posted 
in  conspicuous  places  that  are  regularly 
accessible  and  visible  to  the  crew  and 
passengers. 

(b)  Life  jacket  placards  must  be  posted 
in  each  passenger  cabin  or  stateroom  on 
a  vessel  of  more  than  19.8  meters  (65 
feet)  in  length  with  overnight 
accommodations  for  more  than  49 
passengers. 

(c)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  mounting 
surface  aboard  the  vessel,  the  life  jacket 
placards  need  not  be  posted  but  must  be 
carried  aboard  the  vessel  and  be 
available  to  the  crew  and  passengers  for 
familiarization. 

§  1 22.51 8    Inflatable  survival  craft  placards. 

(a)  Every  vessel  equipped  with  an 
inflatable  survival  craft  must  have 
approved  placards  or  other  cards 
containing  instructions  for  launching 
and  inflating  inflatable  sur\'ival  craft  for 
the  information  of  persons  on  board 
posted  in  conspicuous  places  by  each 
inflatable  survival  craft. 

(b)  Under  the  requirement  in 

§  160.051-6(c){l)  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant,  the  manufacturer  of 
approved  inflatable  liferafts  is  required 
to  provide  approved  placards  containing 
such  instructions  with  each  Hferaft. 
Similar  placards  must  be  used  for  other 
inflatable  survival  craft. 

§  122.520    Abandon  ship  and  man 
overt>oard  drills  and  training. 

(a)  The  master  shall  conduct  sufficient 
drills  and  give  sufficient  instructions  to 
make  sure  that  all  crew  members  are 
familiar  with  their  duties  during 
emergencies  that  necessitate  abandoning 
ship  or  the  recover,-  of  persons  who 
have  ffillen  overboard. 

(b)  An  abandon  ship  drill  must  be 
conducted  as  follows: 


(1)  Each  member  of  the  crew  shall 
participate  in  at  least  one  abandon  ship 
drill  each  month;  and 

(2)  If  more  than  25%  of  the  crew  have 
not  participated  in  an  abandon  ship 
drill  on  board  that  particular  vessel  in 
the  previous  month,  a  drill  must  be 
conducted  before  the  vessel  gets 
underway  with  passengers  aboard. 

(c)  Each  abandon  ship  drill  must 
incldde: 

(1)  Summoning  the  crew  to  report  to 
assigned  stations  and  prepare  for 
assigned  duties; 

(2)  Summoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  areas  of 
refuge  or  embarkation  stations  and 
ensuring  that  they  are  made  aware  of 
how  the  order  to  abandon  ship  will  be 
given: 

(3)  Checking  that  fife  jackets  are 
correctly  donned; 

(4)  Operation  of  any  davits  used  for 
launching  fiferaftsrand 

(5)  Instruction  on  the  automatic  and 
manual  deployment  of  sur\'ival  craft. 

(d)  Each  abandon  ship  drill  must,  as 
far  as  practicable,  be  conducted  as  if 
there  were  an  actual  emergency. 

(e)  Each  rescue  boat  required  in 
accordance  with  §  117.210  of  this 
subchapter  must  be  launched  wi\h  its 
assigned  crew  aboard  and  maneuvered 
in  the  water  as  if  during  the  actual  man 
overboard  situation: 

(1)  Once  each  month,  if  reasonable 
and  practicable;  but 

(2)  At  least  once  within  a  3  month 
period  before  the  vessel  gets  imderway 
with  passengers. 

(f)  Onboard  training  in  the  use  of 
davit  launched  liferafts  must  lake  place 
at  intervals  of  not  more  than  3  months 
on  a  vessel  with  a  davit  launched 
liferaft. 

(g)  Abandon  ship  and  man  overboard 
drills  and  training  shall  be  logged  or 
otherv^'ise  documented  for  review  by  the 
Coast  Guard  upon  request.  The  drill 
entry  shall  include  the  following 
information: 

(1)  Date  of  the  drill  and  training;  and 

(2)  Genera'  discription  of  the  drill 
scenario  and  training  topics. 

§  122.524    Fire  fighting  drills  and  training. 

(a)  The  master  shall  conduct  sufficient 
fire  drills  to  make  sure  thai  each  crew 
member  is  familiar  with  his  or  her 
duties  m  case  of  a  fire. 

(b)  A  fire  drill  must  be  conducted  at 
least  once  each  month. 

(c)  Each  fire  drill  must  include: 

(1)  Summoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  areas  of 
refuge  or  embarkation  stations; 

(2)  Summoning  the  crew  to  report  to 
assigned  stations  and  to  prepare  for  and 
demonstrate  assigned  duties;  and 


(3)  Instruction  in  the  use  of  fire 
extinguishers  and  any  other  fire  fighting 
equipment  on  board. 

(d)  Each  fire  drill  must,  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergenqy. 

(e)  Fire  fighting  drills  and  training 
shall  be  logged  or  otherwise 
docimiented  for  review  by  the  Coast 
Guard  upon  request.  The  drill  entry 
shall  include  the  following  information: 

(1)  Date  of  the  drill  and  training;  and 

(2)  General  discription  of  the  drill 
scenario  and  training  topics. 

§  1 22.530    Responsibilities  of  licensed 
individuals. 

Nothing  in  the  emergency  instructions 
or  a  station  bill  required  by  this  subpart 
exempts  any  licensed  individual  from 
the  exercise  of  good  judgment  in  an 
emergency  situation 


o-Dpaf": 


Markings  Required 


§'i2;o02     IHull  markings. 

(a)  This  section  applies  to  each  vessel 
that  fits  into  any  one  of  the  following 
categories: 

(1)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length. 

(2)  A  sailing  vessel  of  more  than  19.8 
meters  (65  feet)  in  length. 

(3)  A  vessel  authorized  to  carry  more 
than  150  passengers. 

(4)  A  vessel  authorized  to  carry  more 
than  12  passengers  on  an  international 
voyage. 

(5)  A  vessel  with  more  than  1  deck 
above  the  bulkhead  deck  exclusive  of  a 
pilot  house. 

(b)  Each  vessel  must  be  marked  as 
required  by  Part  67  in  subchapter  G  of 
this  chapter. 

(c)  Each  vessel  must: 

(1)  Have  permanent  draft  marks  at 
each  end  of  the  vessel;  or 

(2)  Have  permanent  loading  marks 
placed  on  each  side  of  the  vessel 
forward,  amidships,  and  aft  to  indicate 
the  maximum  allowable  draft  and  trim. 

(dj  A  loading  mark  required  in' 
paragraph  (c)(2)  of  this  section  must  be 
a  horizontal  line  of  at  least  205 
millimeters  (8  inches)  in  length  and  25 
millimeters  (1  inch)  in  height,  with  its 
upper  edge  passing  through  the  point  of 
maximum  draft.  The  loading  mark  must 
be  painted  in  a  contrasting  color  to  the 
sideshell  paint. 

(e)  On  a  vessel  that  has  a  load  fine,  the 
amidships  marks  required  by  paragraph 
(c)(2)  of  this  section  will  be  those 
required  by  the  1966  International  Load 
Line  Convention. 

(f)  In  cases  where  draft  marks  are 
obscured  due  to  operational  constraints 
or  by  protrusions,  the  vessel  must  be 
fitted  with  a  reliable  draft  indicating 


system  from  which  the  bow  and  stem 
drafts  can  be  determined. 

(g)  On  a  vessel  on  which  the  number 
of  passengers  permitted  on  the  upper 
decks  is  Umited  by  stability  criteria,  as 
indicated  by  the  vessel's  stabihty  letter, 
the  maximum  number  of  passengers 
allowed  on  an  upper  deck  must  be 
indicated  by  a  durable  marking  of  at 
least  25  millimeters  (1  inch)  numbers 
and  letters  at  the  entranceway  to  each 
such  deck. 

§  122.604    Lifesaving  equipment  markings. 

(a)  The  name  of  a  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  and  numbers  at  least  76 
millimeters  (3  inches)  high: 

(1 )  On  each  side  of  the  bow  of  each 
rescue  boat;  and 

(2)  On  each  life  float  and  buoyant 
apparatus. 

(b)  Each  life  jacket,  immersion  suit, 
and  ring  life  buoy  must  be  marked  in 
clearly  legible  block  capital  letters  with 
the  vessel's  name.  The  marking  is  not 
required  on  a  life  jacket  carried  to  meet 
a  temporary  need  for  additional  life 
jackets,  if  the  life  jacket  has  the  name  of 
another  vessel  marked  on  it.  For  an 
immersion  suit,  the  name  of  the  person 
to  whom  the  immersion  suit  is  assigned 
is  an  acceptable  alternative  to  the  name 
of  the  vessel. 

(c)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  Emergency  Position 
Indicating  Radiobeacon  (EPIRB),  except 
on  an  EPIRB  in  an  inflatable  liferaft. 

(d)  The  number  of  persons  capacity 
must  be  marked  or  painted  in  clearly 
legible  letters  on  each  side  of  the  bow 
of  each  rescue  boat  in  letters  and 
numbers  at  least  40  miUimeters  (1.5 
inches)  high. 

(e)  The  number  of  persons  capacity 
must  be  marked  or  painted  in  clearly 
legible  letters  on  each  life  float  and 
buoyant  apparatus  in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches)  high.  This  number  must: 

(1)  Be  the  number  of  persons  the 
device  is  equipped  for;  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  device  is  approved  for  as 
shown  on  the  nameplate. 

(f)  The  number  and  identification  of 
the  items  stowed  inside,  and  their  sizes, 
must  be  marked  in  clearly  legible  letters 
and  numbers  on  each  container  for  life 
jackets  and  immersion  suits. 
Identification  of  the  items  may  be  in 
words,  or  the  appropriate  symbols  in 
International  Maritime  Organization 
(IMO)  Resolution  A.760{18).  "Symbols 
Related  to  Life-Saving  Appliances  and 
Arrangements."  Letters  and  numbers 
must  be  at  least  50  millimeters  (2 
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inches)  high.  Symbols  must  be  at  least 
100  millimeters  (4  inches)  square. 

(g)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  life  float  paddle. 

(h)  Each  life  jacket  must  be  marked 
with  Type  I  retroreflective  material 
approved  in  accordance  with  §  164.018 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
The  arrangeiiienl  uf  the  retrorefiective 
material  applied  after  March  11,  1995 
must  be  as  specified  by  IMO  Resolution 
A.658(16).  "Use  and  Fitting  of  Retro- 
Reflective  Materials  on  Life-Saving 
Appliances." 

(i)  Each  rescue  boat  ring  life  buoy 
must  he  marked  with  Type  II 
retroreflective  material  approved  in 
accordance  with  §  164.018  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
The  arrangement  of  the  retroreflective 
material  applied  after  March  11.  1996, 
must  be  as  specified  by  IMO  Resolution 
A.658(16). 

§  122.606    Escape  hatches  and  emergency 
exits. 

Ail  escape  hatches  and  other 
emergency  e.xits  used  as  means  of 
escape  must  be  marked  on  both  sides  in 
clearly  legible  letters  at  least  50 
millimeters  (2  inches)  high: 
"EMERGENCY  EXIT,  KEEP  CLEAR", 
unless  such  markings  are  deemed 
urmecessary  by  the  cognizant  OCMI. 

§122.608    Fuel  shutoff  valves. 

Remote  fuel  shutoff  stations  must  be 
marked  in  clearly  legible  letters  at  least 
25  millimeters  (1  inch)  high  indicating 
purpose  of  the  valve  and  direction  of 
operations. 

§122.610    Watertight  doors  and  watertight 
hatches. 

Watertight  doors  and  watertight 
hatches  must  be  marked  on  both  sides 
in  clearly  legible  letters  at  least  25 
millimeters  (1  inch)  high: 
"WATERTIGHT  IXX5R— KEEP 
CLOSED"  or  "WATERTIGHT  HATCH- 
KEEP  CLOSED",  unless  such  marking 
are  deemed  unnecessary  by  the 
cognizant  OCMI 

§122.612    Fire  protection  equipment 

(a)  Complete  but  simple  instructions 
for  the  operation  of  a  fixed  gas  fire 
extinguishing  system  must  be  located  in 
a  conspicuous  place  at  or  near  each  pull 
box  and  stop  valve  control  and  in  the 
space  where  the  extinguishing  agent 
cylinders  are  stored.  If  the  storage 
cylinders  are  sepai  ite  from  the 
protected  space,  the  instructions  must 
also  include  a  schematic  diagram  of  the 
system  and  instructions  detailing 
alternate  methods  of  releasing  the 


extinguishing  agent  should  the  local 
manual  release  or  stop  valve  controls 
fail  to  operate.  Each  control  valve  to  a 
distribution  line  must  be  marked  to 
indicate  the  space  Served. 

(b)  An  alarm  for  a  fixed  gas  fire 
extinguishing  system  must  be  clearly 
and  conspicuously  marked  in  clearly 
legible  letters  "WHEN  ALARMS 
SOUNDS-VACATE  AT  ONCE. 
CARBON  DIOXIDE  BEING  RELEL^SED." 
Where  a  different  extinguishing  agent  is 
installed,  that  agent  shall  be  marked  in 
place  of  "carbon  dioxide." 

(c)  Each  distribution  line  valve  of  a 
fixed  gas  fire  extinguishing  system  and 
the  fire  main,  must  be  plainly, 
conspicuously,  and  permanently 
marked  indicating  the  space  served. 

(d)  A  manual  fire  alarm  box  must  be 
conspicuously  marked  in  clearly  legible 
letters  "IN  CASE  OF  FIRE  BREAK 
GLASS". 

(e)  An  alarm  for  an  automatic  fire 
detecting  system  or  a  manual  alarm 
system  must  be  conspicuously  marked 
in  clearly  legible  letters  "FIRE 
ALARM". 

(f)  An  alarm  for  an  automatic 
sprinkler  system  must  be  conspicously 
marked  in  cleared  legible  letters 
"SPRINKLER  ALARM". 

(g)  An  alarm  bell  for  a  smoke 
detecting  system  must  be  conspicuously 
marked  in  clearly  legible  letters 
"SMOKE  DETECTION  ALARM". 

(h)  A  control  cabinet  or  space 
containing  valves,  manifolds,  or 
controls  for  any  fixed  gas  fire 
extinguishing  system  must  be 
conspicuously  marked  in  clearly  legible 
letters  "CARBON  DIOXIDE  FIRE 
EXTINGUISHING  APPARATUS",  or  as 
otherwise  required  by  the  cognizant 
OCMI.  Where  a  different  extinguishing 
agent  is  installed,  that  agent  shall  be 
marked  in  place  of  "carbon  dioxide." 

§  1 22.61 4    Portable  watertight  container  (or 
distress  flares  and  smoke  signals. 

Portable  watertight  containers  for 
distress  flares  and  smoke  signals  shall 
be  of  a  bright  color,  and  containers  shall 
be  clearly  marked  in  legible  contrasting 
letters  at  least  12.7  millimeters  (0.5 
inches)  high:  "DISTRESS  SIGNALS". 

Subpart  G — Operational  Rsadiness, 
Maintenance,  and  Inspection  of 
Lifasaving  Equipment 

§122.700    Operational  readiness. 

(a)  Each  launching  appliance  and 
each  survival  craft  and  rescue  boat  on  a 
vessel  must  be  in  good  working  order 
and  ready  for  immediately  use  before 
the  vessel  leaves  port  and  at  all  times 
when  the  vessel  is  underway. 

(b)  Each  deck  where  survival  craft  or 
rescue  boats  are  stowed  or  boarded  must 


be  kept  clear  of  obstructions  that  would 
interfere  with  the  boarding  and 
launching  of  the  survival  craft  or  rescue 
boat. 

§122.702    Maintenance. 

(a)  The  manufacturer's  instructions 
for  inboard  maintenance  of  survival 
craft,  rescue  boats,  and  launching 
appliances,  manufactured  on  or  after 
March  11,  IPflfi.  mu.st  be  onboard  a 
vessel  of  more  than  19.8  meters  (65  feet) 
in  length  and  readily  available  for  a 
vessel  of  not  more  than  19.8  meters  (65 
feet)  in  length.  The  instructions  must 
also  be  readily  available  at  each 
inspection  for  certification  and 
reinspection. 

(b)  The  owner  or  managing  operator 
shall  ensure  that  maintenance  is  carried 
out  in  accordance  with  the  instructions 
required  under  paragraph  (a)  of  this 
section. 

(c)  The  cognizant  OCMI  may  accept, 
instead  of  the  instructions  required 
under  paragraph  (a)  of  this  section,  a 
shipboard  planned  maintenance 
program  that  includes  the  items  listed  in 
that  paragraph. 

(d)  The  inspection  and  maintenance 
of  the  equipment  listed  in  paragraph  (a) 
of  this  section  shall  be  logged  or 
otherwise  documented  for  review  by  the 
Coast  Guard  upon  request. 

§  122.704    Maintenance  of  falls. 

(a)  Each  fail  used  in  a  launching 
appliance  on  a  vessel  must  be  turned 
end  for  end  at  intervals  of  not  more  than 
30  months. 

(b)  Each  fall  must  be  renewed  when 
necessary  due  to  deterioration  or  at 
internals  of  not  more  than  5  years, 
whichever  is  earlier. 

(c)  Each  fall  must  have  a  corrosion 
resistant  tag  with  the  following 
permanently  marked  on  it  in  clearly 
legible  letters: 

(1)  The  date  the  new  fall  was 
installed;  and 

(2)  If  the  fall  has  been  turned  end  for 
end,  the  date  it  was  turned. 

§  122.720    Weekly  maintenance  and 
inspections. 

The  following  tests  and  inspections 
must  be  carried  out  weekly  on  a  vessel: 

(a)  Each  sujvival  craft,  rescue  boat, 
and  launching  appliance  must  be 
visually  inspected  to  ensure  its 
readiness  for  use; 

(a)  Each  rescue  boat  engine  must  be 
run  ahead  and  astern  for  not  less  than 
3  minutes,  unless  the  ambient 
temperature  is  below  the  minimum 
temperature  required  for  starting  the 
engine;  and 

(c)  Each  battery  for  rescue  boat  engine 
starting  must  be  brought  up  to  full 
charge  at  least  once  each  week  if: 


•    (1)  The  battery  is  of  a  type  that 
requires  recharging;  and 

(2)  The  battery  is  not  coimected  to  a 
device  that  keeps  it  continuously 
charged. 

§  122.722    Monthly  inspections. 

Each  survival  craft,  rescue  boat,  and 
launching  appliance  on  a  vessel  must  be 
inspected  monthly,  using  the 
manufacturer's  instructions,  to  make 
sure  it  is  complete  and  in  good  order. 

§  122.724    Quarterly  inspections. 

(a)  Each  winch  control  apparatus  of  a 
launching  appliance  on  a  vessel, 
including  motor  controllers,  emergency 
switches,  master  switches,  and  limit 
switches,  must  be  examined  once  in 
each  3  months. 

(b)  The  examination  required  by 
paragraph  (a)  of  this  section  must 
include  the  removal  of  drain  plugs  and 
the  opening  of  drain  valves  to  make  sure 
that  enclosures  are  free  of  water. 

§  122.726    Annual  inspections.     * 

(a)  Each  rescue  boat  must  be  stripped, 
cleaned,  thoroughly  inspected,  and  any 
necessary  repairs  made,  at  least  once 
each  year,  including  emptying  and 
cleaning  of  each  fuel  tank,  and  refilling 
it  with  fresh  fuel. 

(b)  Each  davit,  winch,  fall  and  other 
launching  appliance  must  be  thoroughly 
inspected,  and  any  necessary  repairs 
made,  once  each  year. 

(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  date  must  be 
replacing  during  the  annual  inspection 
and  repair  if  the  expiration  date  has 
passed. 

(d)  Each  battery  used  in  an  item  of 
lifesaving  equipment,  except  inflatable 
survival  craft  equipment,  must  be 
replaced  during  the  annual  inspection  if 
the  expiration  date  of  the  battery  has 
passed.  The  expiration  date  of  the 
battery  may  be  marked  on  the  battery  in 
clearly  legible  letters  or  the  owner  or 
managing  operator  may  have  a  record  of 
the  expiration  date  ft-om  the 
manufacturer  of  a  battery  marked  with 

a  serial  number. 

(e)  Except  for  a  storage  battery  used  in 
a  rescue  boat,  each  batter\'  without  an 
expiration  dale  indicated  on  it  or  for 
which  the  owner  or  managing  operator 
does  not  have  a  record  of  the  expiration 
date,  used  in  an  item  of  lifesaving 
equipment,  must  be  replaced  during  the 
annual  inspection. 

§122.728.    Testing  and  servicing  of 
Emergency  Position  Indicating 
Radiobeacons  (EPIRB). 

The  master  of  the  vessel  shall  ensure 
that; 

(a)  Each  EPIRB,  other  than  an  EPIRB 
in  an  inflabie  liferaft.  must  be  tested 


monthly,  using  the  integrated  test 
circuit  and  output  indicator,  to 
determine  that  it  is  operative; 

(b)  The  EPIRB's  battery  is  replaced 
after  it  is  used,  or  before  the  date 
required  by  FCC  regulations  in  47  CFR 
Part  80,  whichever  comes  sooner;  and 

(c)  The  EPIRB  test  required  by 
paragraph  (a)  shall  be  logged  or 
otherwise  documented,  as  applicable. 

§  122.730    Servicing  of  inflatable  liferafts, 
inflatable  buoyant  apparatus,  inflatable  life 
jackets  and  inflated  rescue  boats. 

(a)  Each  inflatable  liferaft,  inflatable 
buoyant  apparatus,  inflatable  life  jacket, 
and  hybrid  inflatable  life  jacket  or  work 
vest  must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 

(b)  Each  inflatable  liferaft  and 
inflatable  buoyant  apparatus  must  be 
serviced: 

(1)  Whenever  the  container  of  the  raft 
is  damaged,  or  the  straps  or  seal  are 
broken;  and 

(2)  In  accordance  with  the  servicing 
procedure  under  §  160.151  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(c)  Each  inflatable  life  jacket  must  be 
serviced  in  accordance  with  the 
servicing  procedure  under  §  160.176  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(d)  Each  hybrid  inflatable  life  jacket  or 
work  vest  must  be  serviced  in 
accordance  with  the  servicing  procedure 
under  §  160.077  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(e)  Repair  and  maintenance  of  inflated 
rescue  boats  must  be  in  accordance  with 
the  manufacturer's  instructions.  All 
repairs  must  be  made  at  a  servicing 
facility  approved  by  the  Cominandant, 
except  for  emergency  repairs  carried  out 
on  board  the  vessel. 

5  122"'  40    Periodic  servicing  of  hydrostatic 
release  units. 

(a)  Each  hydrostatic  release  unit,  other 
than  a  disposable  unit,  must  be 
serviced: 

(1)  Within  12  months  of  its 
manufacture  and  within  12  months  of 
each  subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  In  accordance  with  the  repair  and 
testing  procedure  under  §  160.062  in 


subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(b)  Each  disposable  hydrostatic 
release  unit  must  be  marked  in  clearly 
legible  letters  with  an  expiration  date  of 
two  years  after  the  date  on  which  the 
unit  is  installed. 

Subpart  H — Penalties 

§  1 22.900    Penalty  for  violations. 

Violation  of  the  provisions  of  this 
subchapter  the  violator  to  the  applicable 
penalty  provisions  of  Subtitle  II  of  Title 
46,  United  States  Code. 

§  122.910    Suspension  and  revocation. 

An  individual  holding  a  license, 
certificate  or  registry,  or  merchant 
mariner's  document  who  commits  an 
act  of  misconduct,  negligence,  or 
incompetence,  or  who  violates  or  fails  to 
comply  with  this  subchapter  or  any 
other  law  or  regulation  intending  to 
promote  marine  safety,  is  subject  to 
proceedings  under  the  provisions  of  46 
U.S.C.  7703  and  Part  5  is  subchapter  A 
of  this  chapter  with  respect  to 
suspension  or  revocation  of  a  license, 
certificate,  or  document. 

PARTS  123-139    [RESERVED] 

SUBCHAPTERS-SUBDIVISION  AND 
STABILITY 

PART  170— STABILITY 
REQUIREMENTS  FOR  ALL  INSPECTED 
VESSELS 

2.  The  authority  citation  for  Part  170 
is  amended  to  read  a  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  2103. 
3306,  3703:  E.O.  12234,  45  PR  58801.  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.46. 

§  170.001    [Amended] 

3-4.  Section  170.001  is  amended  by 
removing  "January  3,  1984"  in 
paragraphs  (a)  introducing  text  and  (b) 
and  inserting  in  its  place  "March  11, 
1996". 

5.  Section  170.055  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (i)(l)  and  adding  paragraph 
(w)  to  read  as  follows: 

§  170.055    Definitions  concerning  a  vessel. 

«         •         *         »         * 

(i)  *  *  * 

(I)  *  *  *  For  a  small  passenger  vessel 
which  has  underwater  projections 
extending  forward  of  the  forward-most 
point  or  aft  of  the  after-most  point  on 
the  deepest  waterline  of  the  vessel,  the 
Commanding  Officer.  U.S.  Coast  Guard 
Marine  Safety  Center,  may  include  the 
length  or  a  portion  of  the  length  of  the 
underwater  projections  in  the  value 
used  for  the  LBP  for  the  purposes  of  this 
subchapter.  The  length  or  a  portion  of 
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the  length  of  projections  which 
contribute  more  than  2  percent  of  the 
underwater  volume  of  the  vessel  is 
normally  added  to  the  actual  LBP. 

***** 

(w)  "Small  passenger  vessel"  means  a 
vessel  of  less  than  100  gross  tons- 

(1)  carrying  more  than  6  passengers, 
including  at  least  one  passenger  for  hire; 

(2)  that  is  chartered  with  the  crew 
provided  or  specified  by  the  owner  or 
owner's  representative  and  carrying 
more  than  6  passengers; 

(3)  that  is  chartered  with  no  crew 
provided  or  specified  by  the  owner  or 
owner's  representative  and  carrying 
more  than  12  passengers;  or 

(4)  that  is  a  submersible  vessel 
carrying  at  least  one  passenger  for  hire. 

$170,075    [Amended] 

6.  Paragraph  (b)  of  §  170.075  is 
amended  by  removing  the  citation 
"§  171.030(b)(2)"  and  adding,  in  its 
place.  "§  178.320"  and  by  removing  the 
citation  "§171.043"  and  adding,  in  its 
place,  *§  179.220". 

§170.105    [Amended] 

7.  Section  170.105  i*:  amended  by 
removing  paragraph  (b)(1)  and  by 
redesignating  paragraphs  (b)(2)  through 
(b)(5)  as  paragraphs  (b)(1)  through  (b)(4), 
respectively. 

8.  The  heading  to  i^art  170,  subpart  E, 
is  revised  to  read  as  follows: 

Subpart  E— Weather  Criteria 


§170.160    [Amended] 

9.  Section  170.160  is  amended  by 
removing  paragraph  (b)(1)  and  by 
redesignating  paragraphs  (b)(2)  through 
(b)(4)  as  paragraphs  (b)(1)  through  (li)(3). 
respectively. 

10.  In  §  170.170,  paragraph  (a)  is 
amended  by  revising  the  definition  of 
"T  ■  and  paragraph  (d)  is  revised  to  read 
as  follows: 

§170.170    Calculations  required. 

»         ♦         *         •         * 

(a)  •  *  • 
T=cither: 

(1)  the  lesser  of  either  14  degrees  heel 
or  the  angle  of  heel  in  degrees  at  which 
one-half  the  freeboard  to  the  deck  edge 
is  immersed:  or 

(2)  for  a  sailing  vessel,  T  =  the  lesser 
of  either  14  degrees  or  the  angle  of  heel 
in  degrees  to  the  deck  edge. 

The  deck  edge  is  to  be  taken  as  the 
intersection  of  the  sideshell  and  the 
uppermost  continuous  deck  below 
which  the  sideshell  is  weathertight. 
***** 

(d)  The  criterion  specified  in  this 
section  is  complete  for  flush  deck 


vessels  of  ordinary  proportion  emd  form 
that  carry  cargo  below  the  weather  deck. 
For  other  types  of  vessels,  calculations 
in  addition  to  those  in  paragraph  (a)  of 
this  section  are  required.  For  a  vessel 
under  100  meters  (328  feet)  in  length, 
other  than  a  tugboat  or  a  towboat,  the 
requirements  in  §  170.173  apply. 

§17ai73    [Anwflded] 

11.  In  §  170.173,  paragraph  {b)(2)  is 
amended  by  removing  the  word 
"maximum". 

§17a200    [Amended] 

12.  In  §  170.200,  paragraph  (a)(2)  is 
amended  by  replacing  the  words  "Is  or 
ordinary  proportions"  with  "Is  of 
ordinary  proportions '. 

13  and  14  In  §  170.265,  paragraph  (c) 
is  amended  by  removing  the  words 
"dmor  sills",  and  adding  the  words 
"door  sills"  in  their  place,  and 
paragraph  (d)  introductory  text  and 
(d)(2)  are  revised  to  read  as  follows: 


§170.265 
locations. 


Class  3  doors;  required 


(dl  Doors  below  a  deck,  the  molded 
line  of  which,  at  its  lowest  point  at  side, 
is  less  than  2.14  meters  (7  feet)  above 
the  deepest  load  line  if — 

(I)**' 

(2)  The  vessel  is  required  by  §  171.065 
of  this  subchapter  to  have  a  factor  of 
subdivision  of  0.5  or  less. 

15.  In  §  170.270,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  170.270    Door  design,  operation, 
installation,  and  testing. 

***** 

(e)  For  each  watertight  door  which  is 
in  a  required  subdivision  bulkhead,  an 
indicator  light  must  be  installed  in  the 
pilothouse  and  at  each  other  vessel 
operating  station  from  which  the  door  is 
not  visible.  The  indicator  must  show 
whether  the  door  is  open  or  closed. 

PART  171— SPECIAL  RULES 
PERTAINING  TO  VESSELS  CARRYING 
PASSENGERS 

16.  The  authority  citation  for  Part  171 
is  revised  to  read  as  follows: 

Authority.  46  U.S  C.  i;t03,  3306;  E.O. 
12234.  45  FR  58801.  3  CFR,  1980Comp.,p. 
277;.  49  CFR  1.46. 

17-18.  Section  171.001  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§171.001     Applicability 

(a)  This  part  applies  to  passenger 
vessels  inspected  under  subchapter  K  or 
H  of  this  chapter. 

***** 

19.  Section  171.010  is  amended  by 
revising  paragraphs  (a),  (d)(1)  and  (d)(3). 


and  redesignating  paragraphs  (e) 
through  (k)  and  paragraphs  (1),  (m)  and 
(n)  as  (f)  through  (1),  (n),  (p)  and  (q), 
respectively,  and  by  adding  paragraphs 
(e),  (m),  and  (o)  to  read  as  follows: 

§171.010    Definitions. 

(a)  "Cockpit"  means  an  exposed 
recess  in  the  weather  deck  extending  no 
more  than  one- half  of  the  vessel's  length 
over  deck  (LOD)  measured  over  the 
weather  deck. 

*  *        «        •        * 

(d)*  *  * 

(1)  Operates  in  other  than  ocean  or 
coastwise  service; 

***** 

(3)  Operates  on  a  short  run  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route; 

***** 

(e)  "Freeing  port"  means  any  direct 
opening  through  the  vessel's  bulwark  or 
hull  to  quickly  drain  overboard  water 
which  has  been  shipped  on  exposed 
decks. 

*  »        ♦        *        • 

(m)  "Small  passenger  vessel"  means  a 
vessel  of  less  than  100  gross  tons— 

(1)  carrying  more  than  6  passengers, 
including  at  least  one  passenger  for  hire: 

(2)  that  is  chartered  with  the  crew 
provided  or  specified  by  the  owner  or 
owner's  representative  and  carrying 
more  than  6  passengers; 

(3)  that  is  chartered  with  no  crew 
provided  or  specified  by  the  owner  or 
owner's  representative  and  carrying 
more  than  12  passengers;  or 

(4)  that  is  a  submersible  vessel 
carrying  at  least  one  passenger  for  hire. 
***** 

(o)  "Scupper"  means  a  pipe  or  tube  of 
at  least  30  millimetere  (1.25  inches)  in 
diameter  leading  down  from  a  deck  or 
sole  and  thrtjugh  the  hull  to  drain  water 
overboaid. 


Subpart  B — [Removed  and  reserved] 

20.  Subpart  B  consisting  of  §§  171.020 
through  171.043,  is  removed  and 
reserved. 

21.  Paragraphs  (a)"  and  (b)  of  §171.057 
are  amended  by  revising  the  equation, 
and  the  definitions  in  each  paragraph  to 
read  as  follows: 

§  171.057    Intact  stability  requirements  for 
a  sailing  catamaran. 


(a)' 


0.1(W)B 


>X 


(AsKHc) 

Where— 

B=the  distance  between  hull  centerlines 
in  meters  (feet). 


As=thp  maximum  sail  area  in  square 

meters  (square  feet). 
Hc=the  height  ol  the  center  of  effort  of 

the  sail  area  above  the  deck,  in 

meters  (feet). 
W=the  total  displacement  of  the  vessel, 

in  kilograms  (pounds). 
X=4.88  kilograms/square  meter  (1.0 

pounds/ square  foot). 
(b)»   •   * 


0.!(W)B 


>X 


(AsKHc) 
Where — 
B=lhe  distance  between  hull  centerlines 

in  meters  (feet). 
As=the  maximum  sail  area  in  square 

meters  (square  feet). 
Hc=lhe  height  of  the  center  of  effort  of 

the  sail  area  above  the  deck,  in 

meters  (feet). 
W=the  total  displacement  of  the  vessel, 

in  kilograms  (pounds). 
X=7.32  kilograms/square  meter  (1.5 

pounds/square  foot). 

22.  In  §  171.085,  paragraphs  (a),  (h)(1), 
and  (j)(2)  are  revised  to  read  as  follows: 

§  171.085    Collision  bulkhead. 

(aj  Paragraphs  (b)  through  (g)  of  this 
section  apply  to  each  vessel  of  100  gross 
tons  or  more  smd  paragraphs  (h)  through 
(j)  of  this  section  apply  to  each  vessel 
that  is  less  than  100  gross  tons. 
***** 

(h)*  *  * 

(1)  Must  extend  to  the  deck  above  the 
bulkhead  deck  if  in  ocean  service  as 
defined  in  §  170.050(f)  of  this  chapter  or 
to  the  bulkhead  deck  if  in  service  on 
other  waters. 

«         *         *         *         • 

())*   *   * 
(D*  *  * 

(2)  No  more  than  15  percent  of  the 
LBP  from  the  forward  perpendicular  if 
the  space  forward  of  the  collision 
bulkhead  is  not  subject  to  damage 
stability  requirements  and  at  any 
location  aft  of  the  location  described  in 
paragraph  (j)(l)  of  this  section  if  the 
space  forward  of  the  collision  bulkhead 
is  subject  to  damage  stability 
requirements. 

§171.110    [Amended] 

23.  Section  171.110  is  amended  by 
removing  paragraph  (b)  and  by 


removing  the  paragraph  designation 
"(a)". 

§171.114    [Removed] 

24.  Section  171.114  is  removed. 

§171.115    [Amended] 

25.  Section  171.115  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  paragraph  designation 
"(a)". 

§171.119    [Removed] 

26.  Section  171.119  is  removed. 

27.  Section  171.120  is  revised  to  read 
as  follows: 

§171.120    Specific  applicability. 

A  vessel  of  at  least  100  gross  tons 
must  comply  with  §  171.122. 

28.  Section  171.122,  paragraph  (f)(1), 
is  revised  to  read  as  follows: 

§  171.122    w  jo-light  integrity  above  the 
'^3i-g  -^  line  in  a  vessel  of  100  gross  tons  or 

***** 

(f)*    *    * 

(1)  Have  a  coaming  that  complies  with 
tlie  height  requirements  in  Table 
171.122;  and 


Tabie  171.124  [Redesignated  as  Table 
171.122] 

29.  Table  171.124  is  redesignated 
Table  171.122. 

§171.124    [Removed] 

30.  Section  171.124  is  removed. 

§171.130    [Amended] 

31.  Section  171.130  is  amended  by 
removing  paragraph  (b)  and  by 
removing  the  paragraph  designation 
"fa)". 

§§1^'  140  171.145, 1*71.150,  and  171.155 
[Removed] 

32.  Sections  171.140, 171.145, 
171.150  and  171.155  are  removed. 

PART  173— SPEC'A-  ^ULES 
PERTAINING  TG  VESSEL  USE 

S6.  Ine  autnoni}  ciiaiion  for  Part  173 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333;  46  U.S.C.  2113, 
3306,  5115;  E.O.  12234,  45  FR  58801,  3  CFR, 
1980  Comp.,  p.  277:  49  CFR  1.46. 

34.  In  §  173.005  paragraph  (b)  is 
revised  to  read  as  follows: 


§  173.005    Specific  applicability. 

***** 

(b)  Has  a  maximum  heeling  moment 
due  to  hook  load  greater  than  or  equal 
to— 

(0.67)(W)(GM)(F/B)  in  meter-metric  tons 

(foot-long  tons),  where — 
\V=displacement  of  the  vessel  with  the 

hook  load  included  in  metric  (long) 

tons. 
GM=metacentric  height  with  hook  load 

included  in  meters  (feet). 
F=freeboard  to  the  deck  edge  amidships 

in  meters  (feet). 
B=beam  in  meters  (feet). 

35.  In  §  173.020,  the  introductory  text 
in  paragraph  (c)  is  revised  to  read  as 
follows: 

§  173.020    Intact  stability  standards: 
Counteft>8llasted  and  non-counterballasted 
vessels. 

***** 

(c)  If  the  vessel's  hull  proportions  fall 
within  all  three  of  the  following  limits, 
in  lieu  of  complying  with  paragraph  (b) 
of  this  section,  the  vessel  owner  may 
demonstrate  in  the  presence  of  the 
OCMI  that  the  vessel  will  not  heel 
beyond  the  limits  specified  in  paragraph 
(d)  of  this  section: 

{!)***      . 

36.  In  §  173.025,  paragraphs  (b)  and 
(c)  and  Graph  173.025  are  revised  to 
read  as  follows: 

§  173.025    Additional  intact  stability 
standards:  Countert>aiiasted  vessels. 

***** 

(b)  When  doing  the  calculations 
required  by  this  section,  the  hook  load 
and  counterballast  heeling  arms  and 
vessel  righting  arms,  as  plotted  on  graph 
173.025,  must  define  areas  that  satisfy 
the  following  equation: 

Area  II  >  Area  I  +  K 

Where — 

***** 

(c)  Each  heeling  arm  curve  must  be 
defined  by — 

HA=HAO  cos  (T) 

Where — 

HA=heelipg  arm. 

HAO=heeUng  arm  at  0  degrees  of  heel. 

T=angle  of  heel. 
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Where— 

GZ(1]  is  the  righting  arm  curve  at  the 
displacement  corresponding  to  the 
vessel  without  hooking  load. 

GZ(2)  is  the  righting  arm  curve  at  the 
displacement  corresponding  to  the 
vessel  with  hook  load. 

HA(1)  is  the  heeling  arm  curve  due  to 
the  combined  heeling  moments  of  the 


hook  load  and  the  counterballast  at  the 
displacement  with  hook  load. 

HA(2)  is  the  heeling  arm  due  to  the 
counterballast  at  the  displacement 
without  hook  load. 

Theta{c)  is  the  angle  of  static 
equilibrium  due  to  the  combined  hook 
load  and  counterballast  heeling 
moments. 

Theta(f)  is  the  downflooding  angle  on 
the  counterballasted  side  of  the  vessel. 


SS  173.054, 173.063    [Amended] 

37.  The  cited  sections  or  paragraphs 
of  part  173  listed  in  Column  1  of  the 
following  table,  are  amended  by 
removing  the  existing  reference,  listed 
in  Column  2,  in  the  cited  section  or 
paragraph  and  adding  in  its  place  the 
new  reference  listed  in  Column  3. 


Column  1,  cite 


173.054(a)(1) 
173.054(b)(1) 
173.054(b)(1) 
173.063(a)  .... 
173.063(d)  .... 


Column  2.'  existing 
reference 


171.040(a)(1) 

171.040(a)(1) 

171.043  

171.035  

171.035(d)  through 
(h). 


Column  3,  new  reference 


179.210(a)  of  this  chapter. 

179.210(a)  of  this  chapter. 

179.220  of  this  chapter. 

170.170,  171.050.  and  171.055  of  this  chapter. 

178.300  &  178.310  of  this  chapter. 


§§173.059,  173.060,  173.061,  173.062 
[Amendsd] 

38.  The  cited  sections  or  paragraphs 
of  part  173  listed  in  column  1  of  this 
paragrapii,  are  amended  by  adding  the 
corresponding  phrase,  ILsted  in  Column 
2,  to  the  end  of  this  cited  section  or 
paragraph. 


Column  1. 
Cited 


173.059 


Column  2,  new  phrase 


Column  1, 
cited 

Column  2,  new  phrase 

173.060(a)  ... 

"Of  §  1 79.350  in  subchapter  T 

of  this  chapter." 

173.061   

"Or  §360  in  subchapter  T  of 

this  chapter." 

173.062  

"Or  Subpart  D  of  Part  178  in 

subctiapter  T  of  this  chap- 

ter." 

"Or  §§179.320,  179.330.  and 
1 79.340  in  subchapter  T  of 
this  chapter." 


39.  Subchapter  T  is  revised  to  read  as 
follows: 


Part 

175  General  provisions 

176  Inspection  and  certification 

177  Construction  and  arrangement 

178  Intact  stability  and  seaworthiness 

179  Subdivision,  damage  stability,  and 
watertight  integrity 

180  Lifesaving  equipment  and 
arrangements 

181  Fire  protection  equipment 

182  Machinery  inslallation 

183  ElecyTical  installation 

184  Control  and  miscellaneous  systems 

185  Ooerations 


PART  175— GENERAL  PROVIS  ONS 

Sec. 

175.100    Purpose. 

175.110    General  applicability. 

175.112     Specific  applicability  for 

individual  parts. 
175.120    Vessels  on  an  international  voyage. 
175.122     Load  lines. 
175.200    Gross  tonnage  as  a  criterion  for 

requirements. 

subchapter. 
175.540     Equivalents. 
175.550    Special  consideration. 
175.560     Appeals. 
175.600    Incorporation  by  reference. 
175.800    Approved  equipment  and  material. 
175.900    OMB  control  numbers. 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C.  App.  1804;  49  CFR  1.45,  1.46;  175.900 
also  issued  under  authority  of  44  U.S.C. 
3507. 

§175.100    Purpose. 

The  purpose  of  this  subchapter  is  to 
implement  applicable  sections  of 
Subtitle  II  of  Title  46,  United  States 


Code,  which  require  the  inspection  and 
certification  of  small  passenger  vessels. 

§  175.110    General  applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this 
subchapter  applies  to  each  vessel  of  less 
than  100  gross  tons  that  carries  more 
than  six  passengers. 

(b)  A  vessel  of  less  than  100  gross  tons 
must  comply  with  subchapter  K  of  this 
chapter  if  it  is: 

(1)  A  vessel  that  carries  more  than  150 
passengers; 

(2)  A  vessel  with  overnight 
accommodations  for  more  than  49 
passengers;  or 

(3)  A  vessel  of  more  than  61  meters 
(200  feet)  in  length  that  carries  more 
than  six  passengers. 

(c)  This  subchapter  does  not  apply  to: 

(1)  A  vessel  operating  exclusively  on 
inland  waters  that  are  not  navigable 
waters  of  the  United  States; 

(2)  An  oceanographic  research  vessel; 

(3)  A  boat  forming  part  of  a  vessel's 
lifesaving  equipment  and  that  is  not 

TABLE  175.110(d) 


used  for  carrying  passengers  except  in 
emergencies  or  during  emergency  drills; 

(4)  A  vessel  of  a  foreign  country  that 
is  a  party  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974.  as  amended  (SOLAS),  to  which 
the  United  States  Government  is 
currently  a  party,  and  that  has  on  board 
a  ciurent  valid  SOLAS  Passenger  Ship 
Safety  Certificate;  or 

(5)  A  vessel  of  a  foreign  country', 
whose  government  has  inspection  laws 
approximating  those  of  the  United 
States  and  that  by  its  laws  accords 
similar  privileges  to  vessels  of  the 
United  States,  which  has  on  board  a 
current  valid  certificate  of  inspection, 
permitting  the  carrying  of  passengers, 
issued  by  its  government. 

(d)  The  relationship  between  this 
subchapter  and  other  subchapters 
pertaining  to  the  inspection  and 
certification  of  small  passenger  vessels 
is  provided  in  the  table  below,  which 
shows  the  breakpoints  between 
subchapters  T,  K,  and  K'  of  this  chapter. 


Sutx:hapter  T 


<150  passengers  or  overnight  accommoda- 
tions for  <49  passengers  and  <61  meters 
(200  feet). 


Subchapter  K 


151-600  passengers  or  overnight  accom- 
modations for  50-150  passengers  and  <61 
meters  (200  feet). 


Subchapter  K' 


>601  passengers  or  ovemight  accommoda- 
tions for  >151  passengers  or  >61  meters 
(200  feet). 


'  Vessels  in 
of  subchapter 


this  category  are  small  passenger  vessels  (passenger  vessels  less  than  100  GT)  but  are  required  to  comply  with  Parts  72  and  76 
H,  Parts  114.  115,  117.  121  of  subchapter  K,  and  the  applicable  requirements  of  sutxhapters  F  and  J. 


§175.112    Specific  applicability  for 
individual  parts. 

At  the  beginning  of  certain  parts  of 
this  subchapter,  a  more  specific 
application  is  given  for  all  or  particular 
portions  of  that  part.  This  application 
sets  forth  the  type,  size,  service,  or  age 
of  a  vessel  to  which  certain  portions  of 
that  part  apply  or  particular  dates  by 
which  an  existing  vessel  must  comply 
with  certain  portions  of  that  part. 

§175.120    Vessels  on  an  intematona' 
voyage. 

A  mechanically  propelled  vessel  that 
carries  more  than  12  passengers  on  an 
international  voyage  must  comply  with 
the  applicable  requirements  of  SOLAS, 
as  well  as  this  subchapter. 

§175.122    Load  lines. 

A  vessel  of  24  meters  (79  feet)  in 
length  or  more,  the  keel  of  which  was 
laid  or  that  was  at  a  similar  stage  of 
construction  on  or  after  July  21.  1968, 
and  that  is  on  a  voyage  other  than  a 
domestic  voyage  is  subject  to  load  line 
assignment,  certification,  and  marking 
under  suchapter  E  (Load  Lines)  of  this 
chapter. 


§  1 75  2GC    Gross  tonnage  as  criterion  for 

requi'^ernenls. 

[a)  The  regulations  in  this  subchapter 
take  into  account  a  vessel's  length, 
passenger  capacity,  construction, 
equipment,  intended  service,  and 
operating  area.  The  criterion  for 
application  of  this  subchapter  is  the 
gross  tonnage  of  the  vessel.  When  the 
Commandant  determines  that  the  gross 
tonnage  of  a  particular  vessel,  which  is 
attained  by  exemptions,  reductions,  or 
other  devices  in  the  basic  gross  tonnage 
formulation,  will  circumvent  or  be 
incompatible  with  the  application  of 
specific  regulations  for  a  vessel  of  such 
physical  size,  the  Commandant  will 
prescribe  the  regulations  to  be  made 
applicable  to  the  vessel. 

(b)  When  the  Commandant 
determines  that  the  gross  tonnage  is  not 
a  valid  criterion  for  the  use  of  certain 
regulations  based  on  the  relative  size  of 
the  vessel,  the  owner  will  be  informed 
of  the  determination  and  of  the 
regulations  applicable  to  the  vessel.  The 
vessel  must  be  brought  into  compliance 
with  all  additional  requirements  before 
a  Certificate  of  Inspection  is  issued. 


§175.400    Definitions  of  terms  used  in  this 
subchapter. 

The  following  terms  are  used  in  this 
subchapter: 

Accommodation  space  means  a  space 
(including  a  space  that  contains  a 
microwave  oven  or  other  low  heat 
appliance  with  a  maximum  heating 
element  temperature  of  less  than  121''C 
(250"?))  used  as  a: 

(1)  Public  space: 

(2)  Hall: 

(3)  Dining  room  and  mess  room: 

(4)  Lounge  or  cafe: 

(5)  Public  sales  room; 

(6)  Ovemight  accommodation  space; 

(7)  Barber  shop  or  beauty  parlor; 

(8)  Office  of  conference  room; 

(9)  Washroom  or  toilet  space; 

(10)  Medical  treatment  room  or 
dispensary;  or 

(11)  Game  or  hobby  room. 
"Beam"  or  "B"  means  the  maximimi 

width  of  a  vessel  from: 

(1)  Outside  of  planking  to  outside  of 
planking  on  wooden  vessels;  and 

(2)  Outside  of  frame  to  outside  of 
frame  on  all  other  vessels. 

Bulbous  bow  means  a  design  of  bow 
in  which  the  forward  underwater  frames 
ahead  of  the  forward  perpendicular  are 
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swelled  out  at  the  forefoot  into  a 
.bulbous  formation 

Bulkhead  deck  means  the  uppermost 
deck  to  which  watertight  bulkheads  and 
the  watertight  shell  extend. 

Cable  means  single  or  multiple 
insulated  conductors  with  an  outer 
protective  jacket. 

Cargo  space  means  a: 

(1)  Cargo  space  means  a: 
[1]  Cargo  hold; 

(2)  Refrigerated  cargo  space; 

(3)  A  trunk  leading  to  or  from  a  space 
listed  above:  or 

(4)  A  vehicle  space. 

Coast  Guard  District  Commander  or 
District  Commander  means  an  officer  of 
the  Coast  Guard  designated  as  such  by 
the  Commandant  to  command  Coast 
Guard  activities  withm  a  district. 

Coastwise  means  a  route  that  is  not 
mote  than  20  nautical  miles  offshore  on 
any  of  the  following  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 

(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Cockpit  vessel  means  a  vessel  with  an 
exposed  recess  in  the  weather  deck 
extending  not  more  than  one-half  of  the 
length  of  the  vessel  measured  over  the 
weather  deck. 

Cold  water  means  water  where  the 
monthly  mean  low  water  temperature  is 
normally  15  degrees  Celsius  (59  degrees 
Fahrenheit  or  less. 

Commandant  means  the  Commandant 
of  the  Coast  Guard  or  an  authorized 
Headquarters  staff  officer  designated  in 
§  1.01  of  this  chapter.; 

Consideration  means  an  economic 
benefit,  inducement,  right,  or  profit 
including  pecuniary  payment  according 
to  an  individual,  person,  or  entity,  but 
not  including  a  pecimiary  payment 
accruing  to  an  individual,  person,  or 
entity,  but  not  including  a  voluntary 
sharing  of  the  actual  expenses  of  the 
voyage,  by  monetary  contribution  or 
donation  of  fuel,  food,  beverage,  or  other 
supplies. 

Corrosion-resistant  material  or 
corrosion-resistant  means  made  of  one 
of  the  following  materials  in  a  grade 
suitable  for  its  intended  use  in  a  marine 
environment: 

(1)  Silver; 

(2)  Cooper; 

(3)  Brass; 

(4)  Bronze; 

(5)  Aluminum  alloys  with  a  copper 
content  of  no  more  than  0.4  percent; 

(6)  Cooper-nickel; 

(7)  Plastics; 

(8)  Stainless  steel; 


(9)  Nickel-copper;  or 

(10)  A  material,  which  when  tested  in 
accordance  with  ASTM  B-117  for  200 
hours,  does  not  show  pitting,  cracking, 
or  other  deterioration. 

Crew  accommodation  space  means  an 
accommodation  space  designated  for  the 
use  of  crew  members  and  that 
passengers  are  normally  not  allowed  to 
occupy.; 

Custom  engineered  means,  when 
referring  to  a  fixed  gas  fire  extinguishing 
system,  a  system  that  is  designed  for  a 
specific  space  requiring  individual 
calculations  for  the  extinguishing  agent 
volume,  flow  rate,  piping,  and  similar 
factors  for  the  space. 

Dead  cover  means  a  metal  cover  to 
close  or  protect  a  port  light  to  avoid 
glass  breakage  in  case  of  heavy  weather. 

Distribution  panel  means  an  electrical 
panel  that  receives  energy-  from  the 
switchboard  and  distributes  the  energy 
to  energy  consuming  devices  or  other 
panels.; 

Draft  means  the  vertical  distance  from 
the  molded  baseline  of  a  vessel 
amidships  to  the  waterline.; 

Dripprof  means  enclosed  equipment 
so  constructed  or  protected  that  falling 
drops  of  liquid  or  solid  particles  striking 
the  enclosure  at  any  angle  from  0  to  1 5 
degrees  downward  from  the  vertical  do 
not  interfere  with  the  operation  of  the 
equipment.  A  National  Electrical 
Manufacturers  Association  type  1 
enclosure  with  a  dripshield  is 
considered  to  be  dripproof. 

Embarkation  station  means  the  place 
on  the  vessel  from  which  a  survival  craft 
is  boarded. 

Enclosed  space  means  a  compartment 
that  is  not  exposed  to  the  atmosphere 
when  all  access  and  ventilation  closures 
are  secured. 

Existing  vessel  means  a  vessel  that  is 
not  a  new  vessel. 

Exposed  waters  is  a  term  used  in 
connection  with  stability  criteria  and 
means: 

(1)  Waters,  except  the  Great  Lakes, 
more  than  20  nautical  miles  from  a 
harbor  of  safe  refuge; 

(2)  Those  portions  of  the  Great  Lakes 
more  than  20  nautical  miles  from  a 
hjirbor  of  safe  refuge  from  October  1  of 
one  year  through  April  15  of  the  next 
year  (winter  season);  and 

(3)  Those  waters  less  than  20  nautical 
miles  from  a  harbor  of  safe  refuge  that 
the  cognizant  Officer  in  Charge,  Marine 
Inspection,  determines  are  not  partially 
protected  waters  or  protected  waters 
because  they  present  special  hazards 
due  to  weather  or  other  circumstances. 

Ferry  means  a  vessel  that: 

(1)  Operates  in  other  than  ocean  or 
coastwide  service; 

(2)  Has  provisions  only  for  deck 
passengers  or  vehicles,  or  both: 


(3)  Operates  on  a  short  run  on  a 
fi^uent  schedule  between  two  points 
ever  the  most  direct  water  route;  and 

(4)  Offers  a  public  service  of  a  type 
normally  atfributed  to  a  bridge  or 
tunnel. 

Fiber  reinforced  plastic  means  plastics 
reinforced  with  fibers  or  strands  of  some 
other  material. 

Flash  point  means  the  temperature  at 
which  5  liquiu  gives  off  a  uomirirtble 
vapor  when  heated  using  the  Pensky- 
Martens  Closed  Cup  Tester  method  in 
accordance  with  ASTM  D-93. 

Float-free  laimching  or  arrangement 
means  that  method  of  launching  a 
survival  craft  whereby  the  survival  craft 
is  automatically  released  from  a  sinking 
vessel  and  is  ready  for  use. 

Flush  deck  vessel  means  a  vessel  with 
a  continuous  weather  deck  located  at 
the  uppermost  sheer  line  of  the  hull. 

Freeing  port  means  any  direct  opening 
through  the  vessel's  bulwark  or  hull  to 
quickly  drain  overboard  water  that  has 
been  shipped  on  exposed  decks. 

Galley  means  a  space  containing 
appliances  with  cooking  siu-faces  that 
may  exceed  121°  C  (250°  F),  such  as 
ovens,  griddles,  and  deep  fat  frj'ers. 

Great  Lakes  means  a  route  on  the 
waters  of  any  of  the  Great  Lakes,  except 
that  for  the  purposes  of  Parts  178  and 
179  of  this  subchapter,  "Great  Lakes" 
means  both  the  waters  of  the  Great 
Lakes  and  of  the  St.  Lawrence  River  as 
far  east  as  a  straight  line  drawn  from 
Cap  de  Rosiers  to  West  Point,  Anticosti 
Island,  and  west  of  a  line  along  the  63rd 
meridian  from  Anticosti  Island  to  the 
north  shore  of  the  St.  Lawrence  River. 

Gross  tonnage  and  gross  tons  is  an 
indicator  of  a  vessel's  approximate 
volume  as  determined  in  accordance 
with  Part  69  (Measurement  of  Vessels) 
of  this  chapter  and  recorded  on  the 
vessel's  Tonnage  Certificate  (formerly 
Certificate  of  Admeasurement). 

Harbor  of  safe  refuge  means  a  port, 
inlet,  or  other  body  of  water  normally 
sheltered  from  heavy  seas  by  land  and 
in  which  a  vessel  can  navigate  and 
safely  moor.  The  suitability  of  a  location 
as  a  harbor  of  safe  refuge  shall  be 
determined  by  the  cognizant  Officer  in 
Charge,  Marine  Inspection,  and  varies 
for  each  vessel,  dependent  on  the 
vessel's  size,  maneuverability,  and 
mooring  gear. 

Hazardous  condition  means  any 
condition  that  could  adversely  affect  the 
safety  of  any  vessel,  bridge,  structure  or 
shore  area  or  the  environmental  quality 
of  any  port,  harbor,  or  navigable  water 
of  the  United  States.  This  condition 
could  include  but  is  not  limited  to,  fire, 
explosion,  grounding,  leaking,  damage, 
illness  of  a  person  on  board,  or  a 
manning  shortage. 


High  seas  means  all  waters  that  are 
neither  territorial  seas  (the  waters  in  a 
belt  3  nautical  miles  wide,  that  is 
adjacent  to  the  coast  and  seaward  of  the 
territorial  sea  baseline)  nor  internal 
waters  of  the  Untied  States  or  of  any 
foreign  country. 

High  Speed  Craft  means  a  craft  that  is 
operable  on  or  above  the  water  and  that 
has  characteristics  so  different  from 
those  of  conventional  displacement 
ships,  to  which  the  existing 
international  conventions,  particularly 
SOLAS,  apply,  that  alternative  measures 
should  be  used  to  achieve  an  equivalent 
level  of  safety.  Within  the 
aforementioned  generahty,  a  craft  that 
complies  with  the  following 
characteristics  would  be  considered  a 
high  speed  craft: 

The  craft  is  capable  of  a  maximum 
speed  equal  to  or  exceeding :V  =  3.7  x 
Displ  '66-' 

Where  V  is  the  maximum  speed  and 
Displ  is  the  vessel  displacement 
corresponding  to  the  design  waterline  in 
cubic  meters. 

Independent  laboratory  means  a 
laboratory  accepted  under  Part  159, 
Subpart  159.010  of  this  chapter. 

Inflatable  survival  craft  or  "inflatable 
life  jacket"  means  one  that  depends 
upon  nonrigid,  gas-filled  chambers  for 
buoyancy,  and  which  is  normally  kept 
uninflated  until  ready  to  use. 

International  voyage  means  a  voyage 
between  a  country  to  which  SOLAS 
applies  emd  a  port  outside  that  country. 
A  country,  as  used  in  this  definition, 
includes  every  territory  for  the 
international  relations  of  which  a 
contracting  government  to  the 
convention  is  responsible  or  for  which 
the  United  Nations  is  the  administering 
authority.  For  the  U.S.,  the  term 
"territory"  includes  the  Commonwealth 
of  Puerto  Rico,  all  possessions  of  the 
United  States,  and  all  lands  held  by  the 
United  States  under  a  protectorate  or 
mandate.  For  the  purposes  of  this 
subchapter,  vessels  are  not  considered 
as  being  on  an  "international  voyage" 
when  solely  navigating  the  Great  Lakes 
and  the  St.  Lawrence  River  as  far  east  as 
a  straight  line  drawn  from  Cap  des 
Rosiers  to  West  Point,  Anticosti  Island 
and,  on  the  north  side  of  Anticosti 
Island,  the  63rd  meridian. 

"Lakes,  bays,  and  sounds"  means  a 
route  on  any  of  the  following  waters: 

(1)  A  lack  other  than  the  Great  Lakes; 

(2)  A  bay; 

(3)  A  sound;  or 

(4)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Launching  appliance  means  a  device 
for  transferring  a  survival  craft  or  rescue 
boat  from  its  stowed  position  safely  to 


the  water.  For  a  laimching  appliance 
using  a  davit,  the  term  includes  the 
davit,  winch,  and  falls. 

Length  when  used  in  terms  of  the 
vessel's  length  (excluding  bow  sprits, 
bumpkins,  rudders,  outboard  motor 
brackets,  handles,  and  other  similar 
fittings,  attachments,  and  extensions), 
means: 

(1)  The  length  listed  on  the  vessel's 
Certificate  of  Documentation  issued 
under  the  provisions  of  Part  67 
(Documentation  of  Vessels)  of  this 
chapter  or  Certificate  of  Number  issued 
under  the  provisions  of  33  CFR  Part  173, 
Subpart  B  (Numbering);  or 

(2)  For  a  vessel  that  does  not  have  a 
Certificate  of  Dociunentation  or  a 
Certificate  of  Number,  the  "registered 
length"  as  defined  in  §  69.53  in 
subchapter  G  of  this  chapter  or,  for  a 
vessel  that  is  less  than  24  meters  (79 
feet)  in  overall  length  and  is  measured 
using  simplified  admeasurement,  the 
registered  length  as  defined  in  §69.203 
in  subchapter  G  of  this  chapter;  or 

(3)  For  the  purposes  of  Part  179  in 
subchapter  S,  the  "length"  of  a  vessel 
with  a  bulbous  bow  means  the  larger  of 
the  length  as  defined  in  the  first 
paragraph  of  this  definition  or  the 
straight  line  horizontal  measurement 
from  the  forwardmost  tip  of  the  bulbous 
bow  to  the  aftermost  part  of  the  vessel 
measured  parallel  to  the  centerUne. 

Length  between  perpendiculars  or 
LBF  means  the  horizontal  distance 
measured  between  perpendiculars  taken 
at  the  forwardmost  and  aftermost  points 
on  the  waterline  corresponding  to  the 
deepest  operating  draft. 

Limitea  coastwise  means  a  route  that 
is  not  more  than  20  nautical  miles  from 
a  harbor  of  safe  refuge. 

Machinery  space  means  a  space 
including  a  trunk,  alleyway,  stairway,  or 
duct  to  such  a  space,  that  contains: 

(1)  Propulsion  machinery  of  any  type; 

(2)  Steam  or  internal  combustion 
machinery: 

(3)  Oil  transfer  equipment; 

(4)  Electrical  motors  of  more  than  10 
hp; 

(5)  Refrigeration  equipment; 

(6)  One  or  more  oil-fired  boilers  or 
heaters;  or 

(7)  Electrical  generating  machinery. 
Main  transverse  watertight  bulkhead 

means  a  transverse  bulkhead  that  must 
be  maintained  watertight  in  order  for 
the  vessel  to  meet  the  damage  stability 
and  subdivision  requirements  of  this 
subchapter. 

Major  conversion  means  a  conversion 
of  a  vessel  that,  as  determined  by  the 
Commandant: 

(1)  Substantially  changes  the 
dimensions  or  carrying  capacity  of  the 
vessel: 


(2)  Changes  the  type  of  vessel; 

(3)  Substantially  prolongs  the  life  of 
the  vessel;  or 

(4)  Otherwise  so  changes  the  vessel 
that  it  is  essentially  a  new  vessel. 

Marine  inspector  or  inspector  means 
any  civilian  employee  or  military 
member  of  the  Coast  Guard  assigned  by 
an  Officer  in  Charge,  Marine  Inspection, 
or  the  Commandant  to  perform  duties 
with  respect  to  the  inspection, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations. 

Master  means  the  individual  having 
command  of  the  vessel  and  who  is  the 
holder  of  a  valid  license  that  authorized 
the  individual  to  serve  as  master  of  a 
smaller  passenger  vessel. 

Means  of  escape  means  a  continuous 
and  unobstructed  way  of  exit  travel 
fitjm  any  point  in  a  vessel  to  an 
embarkation  station.  A  means  of  escape 
can  be  both  vertical  and  horizontal,  and 
includes  doorways,  passageways, 
stairtowers,  stairways,  and  public 
spaces.  Cargo  spaces,  machinery  spaces, 
auxiliary  machinery  spaces,  rest  rooms, 
hazardous  areas  determined  by  the 
cognizant  OCMI,  escalators,  and 
elevators  must  not  be  any  part  of  a 
means  of  escape.  It  consists  of  three 
distinct  components. 

(1)  The  exit  access; 

(2)  The  exit;  and 

(3)  The  exit  discharge. 
New  vessel  means  a  vessel: 

(1)  The  initial  construction  of  which 
began  on  or  after  March  11,  1996; 

(2)  Which  was  issued  an  initial 
Certificate  of  Inspection  on  or  after 
September  11,  1996. 

(3)  Which  underwent  a  major 
conversion  that  was  initiated  on  or  after 
March  11,  1996;  or 

(4)  Which  underwent  a  major 
conversion  that  was  completed  and  for 
which  an  amended  Certificate  of 
Inspection  was  issued  on  or  after 
September  11,  1996. 

Noncombustible  material  means  any 
material  approved  in  accordance  with 
§  164.009  in  subchapter  Q,  of  this 
chapter  or  other  standard  specified  by 
the  Commandant. 

Non-self-propelled  vessel  means  a 
vessel  that  does  not  have  installed 
means  of  propulsion,  including 
propulsive  machinery,  masts,  spars,  or 
sails. 

Oceans  means  a  route  that  is  more 
than  20  nautical  miles  offshore  on  any 
of  the  following  waters: 

(1)  Any  ocean; 

(2)  The  Gulf  of  Mexico; 

(3)  The  Caribbean  Sea; 

(4)  The  Bering  Sea; 

(5)  The  Gulf  of  Alaska;  or 
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(6)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Officer  In  Charge,  Marine  Inspection, 
or  "OCMr"  means  an  officer  of  the  Coast 
Guard  designated  as  such  by  the 
Commandant  and  who.  under  the 
direction  of  the  Coast  Guard  District 
Commander,  is  in  charge  of  a  marine 
inspection  zone,  described  in  Part  1  of 
this  chapter,  for  the  performance  of 
duties  with  respect  to  the  inspection, 
enforcement,  and  administration  of 
vessel  safety  and  navigation  laws  and 
regulations.  The  "cognizant  OCMl"  is 
the  OCMI  that  has  immediate 
jurisdiction  over  a  vessel  for  the 
purpose  of  performing  the  duties 
previously  described. 

Open  boat  means  a  vessel  not 
protected  from  entry  of  water  by  means 
of  a  complete  weathertight  deck,  or  by 
a  combination  of  a  partial  weathertight 
deck  and  superstructure  that  is 
structurally  suitable  for  the  waters  upon 
which  the  vessel  operates. 

Open  deck  means  a  deck  that  is 
permanently  open  to  the  weather  on  one 
or  more  sides  and,  if  covered,  any  spot 
on  the  overhead  is  less  than  4.3  meters 
(15  feet)  from  the  nearest  opening  to  the 
weather. 

Open  to  the  atmosphere  means  a 
compartment  that  has  at  least  9.375 
square  millimeters  (15  square  inches)  of 
open  area  directly  exposed  to  the 
atmosphere  for  each  cubic  meter  (foot) 
of  net  compartment  volume. 

Operating  station  means  the  principal 
steering  station  on  the  vessel  from 
which  the  individual  on  duty  normally 
navigates  the  vessel. 

Overnight  accommodations  or 
overnight  accommodation  space  means 
an  accommodation  space  for  use  by 
passengers  or  by  crew  members,  which 
has  one  or  more  berths,  including  beds 
or  bunks,  for  passengers  or  crew 
members  to  rest  for  extended  periods. 
Staterooms,  cabins,  and  berthing  areas 
are  normally  overnight  accommodation 
spaces.  Overnight  accommodations  do 
not  include  spaces  that  contain  only 
seats,  including  reclining  seats. 

Partially  enclosed  space  means  a 
compartment  that  is  neither  open  to  the 
atmosphere  nor  an  enclosed  space. 

Partially  protected  waters  is  a  term 
used  in  connection  with  stability 
criteria  and  means: 

(1)  Waters  not  more  than  20  nautical 
miles  from  the  mouth  of  a  harbor  of  safe 
refuge,  unless  determined  by  the 
cognizant  OCMl  to  be  exposed  waters; 

(2)  Those  portions  of  rivers,  estuaries, 
harbors,  lakes,  and  similar  waters  that 
the  cognizant  OCMI  determines  not  to 
be  protected  waters;  and 


(3)  Waters  of  the  Great  Lakes  from 
April  16  through  September  30  of  the 
same  year  (summer  season). 

Passenger  means  an  individual 
carried  on  a  vessel,  except: 

(1)  The  owner  or  an  individual 
representative  of  the  owner,  or  in  the 
case  of  a  vessel  under  charter,  an 
individual  charterer  or  individual 
representative  of  the  charterer; 

(2)  The  master;  or 

(3)  A  member  of  the  crew  engaged  in 
the  business  of  the  vessel  who  has  not 
contributed  consideration  for  carriage 
and  who  is  paid  for  on  board  services. 

Passenger  accommodation  space 
means  an  accommodation  space 
designated  for  the  use  of  passengers. 

Passenger  for  hire  means  a  passenger 
for  whom  consideration  is  contributed 
as  a  condition  of  carriage  on  the  vessel, 
whether  directly  or  indirectly  flowing  to 
the  owner,  charterer,  operator,  agent,  or 
any  other  person  having  an  interest  in 
the  vessel. 

Pilothouse  control  means  that  controls 
to  start  and  stop  the  engines  and  control 
the  direction  and  sf>eed  of  the  propeller 
of  the  vessel  are  located  at  the  operating 
station. 

Piping  system  includes  piping, 
fittings,  and  appurtenances  as  described 
in  §  56.07-5  in  subchapter  F  of  this 
chapter. 

Port  light  means  a  hinged  glass 
window,  generally  circular,  in  a  vessel's 
side  or  deckhouse  for  light  and 
ventilation. 

Protected  waters  is  a  term  used  in 
connection  with  stability  criteria  and 
means  sheltered  waters  presenting  no 
special  hazards  such  as  most  rivers, 
harbors,  and  lakes,  and  that  is  not 
determined  to  be  exposed  waters  or 
partially  protected  waters  by  the 
cognizant  OCMI. 

Pre-engineered  means,  when  referring 
to  a  fixed  gas  fire  extinguishing  system, 
a  system  that  is  designed  and  tested  to 
be  suitable  for  installation  without 
modification  as  a  complete  unit  in  a 
space  of  a  set  volume,  regardless  of  the 
specific  design  of  the  vessel  on  which 
it  is  installed. 

Rivers  means  a  route  on  any  of  the 
following  waters: 

(1)  A  river; 

(2)  A  canal;  or 

(3)  Such  other  similar  waters  as  may 
be  designated  by  a  Coast  Guard  District 
Commander. 

Sailing  vessel  means  a  vessel 
principally  equipped  for  propulsion  by 
sail  even  if  the  vessel  has  an  auxiliary 
means  of  propulsion. 

Scantlings  means  the  dimensions  of 
all  structural  parts  such  as  frames, 
girders,  and  plating,  used  in  building  a 
vessel. 


Scupper  means  a  pipe  or  tube  of  at 
least  30  millimeters  (1.25  inches)  in 
diameter  leading  down  from  a  deck  or 
sole  and  through  the  hull  to  drain  water 
overboard. 

Self-bailing  cockpit  means  a  cockpit, 
with  watertight  sides  and  floor  (sole), 
which  is  designed  to  free  itself  of  water 
by  gravity  drainage  through  scuppers. 

Ship's  service  loads  means  services 
necessar>'  for  maintaining  the  vessel  in 
normal  operational  and  habitable 
conditions.  These  loads  include,  but  are 
not  limited  to,  safety,  lighting, 
ventilation,  navigational,  and 
communications  loads. 

Short  international  voyage  means  an 
international  voyage  where: 

(1)  The  vessel  is  not  more  than  200 
nautical  miles  from  a  port  or  place  in 
which  the  passengers  and  crew  could  be 
placed  in  safety;  and 

(2)  The  total  distance  between  the  last 
port  of  call  in  the  country  in  which  the 
voyage  began  and  the  final  port  of 
destination  does  not  exceed  600 
nautical  miles. 

Stairway  means  an  inclined  means  of 
escape  between  two  decks. 

Steel  or  equivalent  material  means 
steel  or  any  noncombustible  material 
that,  by  itself  or  due  to  insulation 
provided,  has  structural  and  integrity 
properties  equivalent  to  steel  at  the  end 
of  the  standaird  fixe  test. 

Survival  craft  means  a  lifeboat,  rigid 
liferaft,  inflatable  liferaft,  life  float, 
inflatable  buoyant  apparatus,  buoyant 
apparatus,  or  a  small  boat  carried  aboard 
a  vessel  in  accordance  with  §  180.200(b) 
of  this  subchapter. 

Switchboard  means  an  electrical 
panel  that  receives  power  from  a 
generator,  battery,  or  other  electrical 
power  source  and  distributes  power 
directly  or  indirectly  to  all  equipment 
supplied  by  the  generating  plant. 

Trunk  means  a  vertical  shaft  or  duct 
for  the  passage  of  pipes,  wires,  or  other 
devices  except  that  for  the  purposes  of 
Part  179  of  this  chapter,  "trunk"  means 
a  large  enclosed  passageway  through 
any  deck  or  bulkhead  of  a  vessel. 

Vehicle  space  means  a  space  not  on 
an  open  deck,  for  the  carriage  of  motor 
vehicles  with  fuel  in  their  tanks,  into 
and  from  which  such  vehicles  can  be 
driven  and  to  which  passengers  have 
access. 

Vessel  includes  every  description  of 
watercraft  or  other  artificial  contrivance, 
used  or  capable  of  being  used  as  a 
means  of  transportation  on  water. 

Vessel  of  the  United  States  means  a 
vessel  documented  or  numbered  under 
the  laws  of  the  United  States,  the  states 
of  the  United  States,  Guam.  Puerto  Rico, 
the  Virgin  Islands.  American  Samoa,  the 
District  of  Columbia,  the  Northern 
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Mariana  Islands,  and  any  other  territory  ■    and  includes,  but  is  not  limited  to.  a  §175.550    Special  consideration. 

or  possession  of  the  United  States.               galley,  operating  station,  or  machinery  ^  applying  the  provisions  of  this 

Warm  water  means  water  where  the         space.  subchapter,  the  OCMI  may  give  special 

monthly  mean  low  water  temperature  is                       Eauivalents  consideration  to  authorizing  departures 

normally  more  than  15  degrees  Celsius        9        _      J^                 .          .„„.„„„  from  the  specific  requirements  when 

f  S9  dpcreps  Fahrenheit)                                       l^)  The  Commandant  mav  approve  i    •            . 

loy  aegreeb  rduremieuj.                                    v' „„,«.,.•„„  .,'„i,-o„^„,  unusual  Circumstances  or  arrangements 

Watertight  means  designed  and                any  arrangement,  fitting,  appliance.  ^^^^^  ^^^^  departures  and  an 

constructed  to  withstand  a  static  head  of    apparatus,  equipment,  calculation.  equivalent  level  of  safety  is  provided, 

water  without  any  leakage,  except  that        information,  or  test,  which  provides  a  J^                                 ^    insnection 

"watertight"  for  the  purposes  of                   level  of  safety  equivalent  to  that  *  ^^          I    if!u            ^  inspection 

waiBiugm    lui  luetjuipuaea  ui  .uiu  ju  R        „    -•  „o  «f  .u;^     zone  in  which  the  vessel  Operates  must 

electrical  equipment  means  enclosed  so      established  by  spec  ftc  provisions  of  this  ^  ^^.^  consideration 

that  water  does  not  enter  the  equipment      subchapter.  Requests  for  approval  must  J;^^^^  ^^  j  y^ggg] 

when  a  stream  of  water  from  a  hose  with     be  submitted  to  the  Marine  Safety  ^ 

a  nozzle  one  inch  in  diameter  that               Center  via  the  cognizant  OCMI.  If  §  175.560    Appeals, 

delivers  at  least  246  liters  (65  gallons)          necessary,  the  Marine  Safety  Center  may  directlv  affected  bv  a 

per  minute  is  sprayed  on  the  enclosure       requij.  -8i"-"J^--j-;;°-^          ,  dedsfo^oTacttn  faken  Ser  th'is 

from  any  direction  from  a  distance  of          tests  t^o  demonstrate  the  equivalence  of  ^^^^^^^^^^^  ^^  ^^  „„  behalf  of  the  Coast 

'' W'^lher  decJt  meaTs'a  deck  that  is                (b)  The  Commandant  may  accept  f  "^fi^ J S'l V n'.Tn^rhrLn.Pr  A 

partially  or  completely  exposed  to  the         compliance  by  a  high  speed  craft  with  "J'Sfrh/nt^                     subchapter  A 

weather  from  above  or  from  at  least  two      the  provisions  of  the  pending  °^  ^"^^  cnapier. 

sides,  except  that  for  the  purposes  of           International  Maritime  Organization  §175.600    Incorporation  by  reference. 

Parts  178  and  179  in  subchapters,               (IMO)  "Code  of  Safety  for  High  Speed  ,,^^.         ♦•,••                .ju 

"weather  deck"  means  the  uppermost         Craft"  as  an  equivalent  to  compliance  a)  Certain  matenal  is  mcorporated  by 

deck  exposed  to  the  weather  to  which         with  applicable  requirements  of  this  reference  into  this  subchapter  wiUi  the 

a  weathertight  sideshell  extends.                  subchapter.  Requests  for  a  approval  of  the  Director  of  the  Federal 

Weathertight  means  that  water  will          determination  of  equivalency  for  a  ^T  f  <:f  t^""  r '^^m  ^'^^  IS^  f     H 

not  penetrate  in  any  sea  condition.               particular  vessel  must  be  submitted  to  U^jf^^  States  Code  (U^S^C.)  552(a)  and 

except  that  "weathertight  equipment"         the  Marine  Safety  Center  via  the  lilo^^o  ^"^^  "l^^'^T  '^^"^^^^P.^ 

means  equipment  constructed  or                 cognizant  OCMI.  ^^f^^?^"  fu  7°  enforce  any  edition 

protected  so  that  exposure  to  a  beating            (0  The  Commandant  may  approve  a  "Jer  ^an  that  specified  m  paragraph 

■        11      .         i»  •    *u        »             r           r.r,woi  KfocQ„ino  ar.T.iiaTir-o  nr  (b)  of  this  scction,  the  CoBst  GuaTd  must 

rain  will  not  result  in  the  entrance  of           novel  litesaving  appuance  or  ^  '                 .■        r   i.          •    .u 

water                                                               arrangement  as  an  equivalent  if  it  has  publish  a  notice  of  change  in  the 

Weil  deck  vessel  means  a  vessel  with       performance  characteristics  at  least  Federal  Register  and  make  the  material 

a  weather  deck  fitted  with  solid                   equivalent  to  the  appliance  or  available  to  the  public.  All  approved 

bulwarks  that  impede  the  drainage  of          arrangement  required  under  this  part,  ^^j^^^/^^  ""^J^^^  f^^^^  ^Jl'""^  °^.^^^ 

water  over  the  sides  or  a  vessel  with  an  and:  cf**"  mw  ^"*^'-  Z  w"^  f  nr 
exposed  recess  in  the  weather  deck  (D  Is  evaluated  and  tested  under  IMO  Street  NW  suite  700.  Washington,  DC, 
extending  more  than  one-half  of  the             Resolution  A.  520(13).  "Code  of  Practice     and  at  die  U.S^  Coast  Guard,  Standards 

length  of  die  vessel  measured  over  the         for  the  Evaluation.  Testing  and  f^'^l"?'?"  ^"^  Development  Division 

weather  deck.                                                    Acceptance  of  Prototype  Novel  Life-  (G-MES).  2100  Second  Street  SW.. 

Wire  means  an  individual  insulated         Saving  Appliances  and  Arrangements";      Washington.  DC  20593-0001  and  is 

conductor  widiout  an  outer  protective         or  available  from  the  sources  indicated  in 

jacket.                                                                  (2)  Has  successfully  undergone  an  paragraph  (b)  of  tins  section. 

Work  space  means  a  space,  not                 evaluation  and  tests  that  are  (b)  The  material  approved  for 

normally  occupied  by  a  passenger,  in          substantially  equivalent  to  those  incorporation  by  reference  in  this 

which  a  crew  member  performs  work          recommendations.  subchapter  and  the  sections  affected  are: 

Anjerican  Boat  and  Yacht  Council  (ABYC),  3069  Solomon's  Island  Rd.,  Edgewater.  MD 

21037 

A-1-93— Marine  Liquefied  Petroleum  Gas  (LPG)  Systems  184.240 

A-3-93— Galley  Stoves  184.200 

A-7-70— Boat  Heating  Systems  184.200 

A-16-89 — Electric  Navigation  Lights  183.130 

A-22-93— Marine  Compressed  Natural  Gas  (CNG)  Systems  .■ 184.240 

E-8-94— Alternating  Current  (AC)  Electrical  Systems  on  Boats 183.130 

E-9-90— Direct  Current  (DC)  ElecUical  Systems  on  Boats .t 183.130 

K-2-89— Ventilation  of  Boats  Using  Gasoline  182.130;  182.460 

H-22-86— DC  ElecU-ic  Bilge  Pumps  Operating  Under  50  Volts  182.130:  182.500 

H-24-93— Gasoline  Fuel  Systems 182.130;  182.440:  182.445:  182.450;  182.455 

H-2 5-94— Portable  Gasoline  Fuel  Systems  for  Flammable  Liquids  182.130:  182.458 

H_32-87— Ventilation  of  Boats  Using  Diesel  Fuel  182.130:  182.465;  182.470 

H-3 3-89— Diesel  Fuel  Systems  182.130;  182.440;  182.445;  182.450:  182.455 

P_l_93_Installation  of  Exhaust  Systems  for  Propulsion  and  Auxiliary  Engines 177.405:  177.410:  182.130;  182.425:  182.430 

p_4_89— Marine  Inboard  Engines 182.130;  182.420 

American  Bureau  of  Shipping  (ABS).  ABS  Plaza.  16855  Northchase  Drive,  Houston.  TX 

77060 

Rules"  for  Building  and  Classing  Aluminum  Vessels,  1975  177. 30U 

Rules  for  Building  aiwl  Classing  Reinforced  Plastic  Vessels,  1978  177.300 

Rules  for  Building  and  Classing  Steel  Vessels,  1995  182.410;  183.360 
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Rules  for  Building  and  Classing  Stee!  Vessels  Under  61  Meters  (200  feet)  in  Length,     177.300 

1983 
Rules  for  Building  and  Classing  Steel  Vessels  for  Service  on  Rivers  and  Intracoastal     177.300 

Waterways,  1995. 

American  National  Standards  Institute  (ANSI),  United  Engineering  Center.  345  East  47th 
St..  New  York.  NT  10017 
A  17  1-1984.  including  supplements  A  17.la  and  b-1985 — Safety  Code  for  Elevators     183.540 
and  Escalators. 

B  31.1-1986 — Code  for  Pressure  Piping,  Power  Piping  182.710 

Z  26.1-1977.   including   1980  supplement — Safety  Glazing  Materials  For  Glazing     177.1030 
Motor  Vehicles  Operating  on  Land  Highways. 

American  Society  for  Testing  and  Materials  (ASTM),  1916  Race  St.,  Philadelphia,  PA 
19103 

B-117-73  (Reapproved  1979)— Method  of  Salt  Spray  (Fog)  Testing 175.400 

D-93-94 — Flash  Point  By  Pensky-Martens  Closed  Cup  Tester  175.400 

D-635-91 — Rate  of  Burning  and/or  Extent  and  Time  of  Burning  of  Self-Supporting     182.440 

Plastics  in  a  Horizontal  Position. . 
D-2863-91 — Measuring  the  Minimum  Oxygen  Concentration  to  Support  Candle-like     182.440 
Combustion  of  Plastics  (Oxygen  Index). 

E-84-94 — Surface  Burning  Characteristics  of  Building  Materials  177.410 

Institute  of  Electrical  and  Electronics  Engineers,  Inc.  (IEEE),  IEEE  Service  Center,  445 
Hoes  Lane,  P'scataway.  NJ  08854 
Standard  45-1977 — Recommended  Practice  for  Electrical  Installations  on  Shipboard       183.340 

International  Maritime  Organization  (IMO),  International  Maritime  Organization.  4  Albert 
Embankment.  London  SEl  7SR 
Code  of  Practice  for  the  Evaluation,  Testing  and  Acceptance  of  Prototype  Novel  Life-     175.540(c) 

Saving  Appliances  smd  Arrangements — Resolution  A.520(13j.  dated  17  November 

1983. 
Use  and  Fitting  of  Retro-Reflective  Materials  ou  Life-Saving  Appliances — Resolution     185.604 

A.658(16),  dated  20  November  1989. 
Fire  Test  Procedures  For  Ignitability  of  Bedding  Components,  Resolution  A.688(17),     177.405 

dated  06  November  1991. 
Symbols  Related  to  Life-Saving  Appliances  and  Arrangements.  Resolution  A.760{18).     185.604(g) 

dated  17  November  1993. 

Lloyd's  Register  of  Shipping.  17  Battery  Place,  Suite  1013.  New  York,  NY  10004 

Rules  and  Regulations  for  the  Classification  of  Yachts  and  Small  Craft,  as  amended     177.300 
through  1983. 

National  Fire  Protection  Association  (NFPA),  1  Battervmarch  Park,  Quincy.  MA  02269- 
9101 

NFPA  10-1994— Portable  Fire  Extinguishers  176.810 

NFPA  17-1994 — Dry  Chemical  Extinguishing  Systems  181.425 

NFPA  17A-1994 — Wet  Chemical  Extinguishing  Systems  „ 181.425 

NFPA  70-1 993— National  Electrical  Code  (NEC) 

Section  250-95  183.370 

Section  310-13 183.340 

Section  310-15  183.340 

Article  430 183.320 

Article  445  183.320 

NFPA  302-1994 — Pleasure  and  Commercial  Motor  Craft,  Chapter  6  184  200;  184.240 

NFPA  306-1993— Control  of  Gas  Hazards  on  Vessels  176.710 

NFPA  1963-1989— Fire  Hose  Connections  181  320 

Naval  Publications  and  Forms  Center.  Customer  Service  Code  1052.  5801  Tabor  AVe.. 
Philadelphia,  PA  19120 

Military    Specification     MIL-P-21929B     (1970)-- Plastic     V.aterial.    Cellular    Poly-     179.240 
urethane.  Foam-in-Place.  Rigid  (2  and  4  pounds  per  cuLic  foot). 

Society  of  Automotive  Ennineers  (SAE).  400  Commonwealth   Drive.  Warrendale.  PA 
1509(>-OO01 

SAE  l-147.'>— Hydraulic  Hose  Fittings  For  Marine  Applications.  1984 182.720 

SAE  1-1928— Devices  Providing  Backfire  Flame  Control  for  Gasoline  Engines  in  Ma-     182.415 

rine  Applications,  August  1989. 
S.\E  J-1942-  -Hose  and  Hose  Assemblies  for  Marine  Applications.  1992  182.720 

Underwriters  Laboratories  Inc.  (UL),  12  Laboratory  Drive.  Research  Triangle  Park,  NC 
27709 

UL  19-1992- -Lined  Fire  Hose  and  Hose  Assemblies 181.320 

UL  174-1989.  as  amended  through  June  23.  1994— Household  Electric  Storage  Tank     182.320 

Heaters. 

UL  217-1993 — Single  and  Multiple  Station  Smoke  Detectors  181.450 

UL  486A-1992— Wire  Connectors  and  Soldering  Lugs  For  Use  With  Copper  Conduc-     183.340 

tors. 

UL  489-1995 — Molded — Case  Circuit  Breakers  and  Circuit  Breaker  Enclosures  183.380 

UL  595-1991 — Marine  Type  Electric  Lighting  Fixtures 183.410 

UL  710-1990   as  amended  through  September  16.  1993— Exhaust  Hoods  For  Com-     181.425 

merci^l  Cooking  Equipment. 


UL  1058-1989.  as  amended  through  April  19,  1994 — Halogenated  Agent  Extinguish-  181.410 

ing  System  Units. 

UL  1102-1992 — Non  integral  Marine  Fuel  Tanks 182.440 

UL  1110-1988,  as  amended  through  May  16.  1994 — Marine  Combustible  Gas  Indica-  182.480 

tors. 

UL  1111-1988 — Marine  Carburetor  Flame  .Arresters  182,415 

UL  1453-1988,  as  amended  through  June  7,  1994 — Electric  Booster  and  Commercial  182.320 

Storage  Tank  Water  Heaters. 

UL  1570-1995 — Fluorescent  Lighting  Fixtures  183.410 

UL  1571-1995 — Incandescent  Lighting  Fixtures  , 183.410 

UL  1572-1995 — High  Intensity  Discharge  Lighting  Fixtures  183.410 

UL  1573-1995 Sta^e  and  Studio  Liohting  L'nits  183.410 

UL  1574-1995— Track  Lighting  Systems  .?. 183.410 


§  1 75.800    Approved  equipment  and 
material 

(a)  Equipment  and  material  that  is 
required  by  this  subchapter  to  be 
approved  or  of  an  approved  type,  must 
have  been  manufactured  and  approved 
in  accordance  with  the  design  and 
testing  requirements  in  subchapter  Q 
(Equipment,  Construction,  and 
Materials:  Specifications  and  Approval) 
of  this  chapter  or  as  otherwise  specified 
by  the  Commandant. 

(b)  Notice  regarding  equipment 
approvals  is  published  in  the  Federal 
Register.  Coast  Guard  publication 
COMDTINST  M;6714.3  (Series). 
"Equipment  Lists,  Items  Approved, 
Certificated  or  Accepted  under  Marine 
Inspection  and  Navigation  Laws,  "  lists 
approved  equipment  by  type  and 
manufacturer.  COMDTINST  M16714.3 
(Seriep)  may  be  obtained  from  the 
Superintendent  of  Documents,  Mail 
Stop:  SSOP.  Washington,  DC  20402- 
9328. 

§  175.900    OMB  control  numoers 

(a)  Purpose.  This  section  lists  the 
control  numbers  assigned  to  information 
collection  and  recordkeeping 
requirements  in  this  subchapter  by  the 
Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et.  seq.).  The  Coast  Guard  intends  that 
this  section  comply  with  the 
requirements  of  44  U  S.C.  3507(f)  which 
requires  that  agencies  display  a  current 
control  number  assigned  by  the  Director 
of  OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


46  CFR  Section 
where  identified 


46  CPR  Section 

Current  OMB  Control 

where  identified 

Number 

176.105(a) 

2115-0578 

176.202 

2115-0578 

176.204 

2115-0578 

176.302 

2115-0578 

176.306 

2115-0578 

176.310 

2115-0578 

1 76.500(a) 

2115-0578 

176.612 

2115-0578 

176.700 

2115-0578 

176.704 

2115-0578 

176.710 

2115-0578 

176.810(b) 
176.920(c) 
176.930 
177.202 
177.315 
177.330 
177.335 
177.340 
178.210 
178.220 
178.230 
181.610 
182.460(e) 
182.610(f) 
183.220(d) 
183.320  (d)  and  (e) 
184.420 
184.506 
185.202 
185.206 
185.208 
•185.220 
185.230 
185.280 
185.340(C) 
185.402 
185.420 
185.502 
185.503 
185.504 
185.506 
185.510 
185.514 
185.516 
185.518 
185.520 
185.524 
185.602 
185.604 
185.606 
185.608 
185.610 
185.612 
185.702 
185.704(c) 
185.728(C) 


Current  OMB  Control 
Number 


2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0589 
2115-0578 
2115-0589 
2115-0578 
2115-0578 
2115-0559 
2115-0559 
2115-0578 
2115-0578 
2115t0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0003 
2115-0003 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 

n 

2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
(') 
(') 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
2115-0578 
V) 


Will  be  disolayed  when  assigned  by  OMB. 


PART  1.'^-iNSPECT. 
CEPTIFICATION 


^N  AND 


Subpart  A — Certiticate  of  Inspection 

Sec. 

176.100  Wnen  required. 

176.103  Description. 

17fi  105  How  to  obtain  or  renew. 

176.107  Period  of  validity. 


176.110     Routes  permitted. 

176.112  Total  persons  permitted. 

176.113  Passengers  permitted. 

176.114  Alternative  requirements  for  a 
vessel  operating  as  other  than  a  small 
passenger  vessel. 

176.120    Certificate  of  Inspection 
amendment. 

Subpart  B — Special  Permits  and  Certificates 

176.202     Permit  to  proceed. 

1 76.204     Permit  to  carry  excursion  party. 

Subpart  C — Posting  of  certificates,  permits, 
and  stability  letters 

176.302     Certificates  and  permits. 
176.306     .Stability  letter. 
176.310    Certification  expiration  date 
stickers. 

Subpart  D — Inspection  for  Certification 

176.400     General. 

176.402     Initial  inspections  for  certification. 
176.404     Subsequent  inspections  for 
certification. 

Subpart  E — Reinspection 

176.500    When  required. 
176.502     Scope. 

Subpart  F— Hull  and  Tailshaft  Examinations 

176.600    Drydock  and  internal  struclural 

examination  intervals. 
1 76.610    Scope  of  drydock  and  internal 

structural  examinations. 
176.612     Notice  and  plans  required. 
176.630    Tailshaft  examinations. 
176.670    Extension  of  examination  intervals. 

Subpart  G — Repairs  and  Alterations 

176.700    Permissioii  for  repairs  and 

alterations. 
176.702     Installation  tests  and  inspections. 
176.704     Breckliig  of  safety  valve  seals. 
176.710    Inspeciion  and  testing  prior  to  hot 

work. 

Subpart  H — Material  Inspections 

176.800  InspeLtion  standards. 

176.801  Notice  of  inspection  deficiencies 
and  requirements. 

176.802  Hui;. 
i7fi.804  Machinery. 
176.806  Eler;ricd. 
17C.8Ce  Lifesaving. 
176.810  Fire  protection. 

176.812    Pressure  vessels  aiid  boilers. 

176.814     Steering  systems. 

176.816    Misj.ellaneous  systems  and 

equipment. 
176.818     Sanitary  inspection. 
176.830    L'nsafe  practices. 
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176.B40    Additional  tests  and  inspections. 

Subpart  I — International  Convention  for 
Safety  of  Life  at  Sea,  1974,  as  Amended 
(SOLAS) 

176.900    Applicability. 

176.910    Passenger  Ship  Safety  Certificate. 

176.920    Exemptions. 

176.930     Equivalents. 

Authority.  33  U.S.C.  1321(j);  46  U.S.C. 
2103,  3306,  49  U.S.C.  App.  1804:  E.O.  11735. 
38  FR  21243,  3  CFR.  1971-1973  Comp.. 
p.793:  E.O.  12234.  45  FR  58801,  3  CFR.  1980 
Comp.,  p. 277;  49  CFR  1  46. 

Subpart  A — Certificate  of  Inspection 

§  176.100    Wtien  raquired. 

(a)  A  vessel  to  which  this  subchapter 
applies  may  not  be  operated  without 
having  on  board  a  valid  U.S.  Coast 
Guard  Certificate  of  Inspection. 

(b)  Except  as  noted  in  §  176.114  of 
this  part,  each  vessel  inspected  and 
certificated  under  the  provisions  of  this 
subchapter  must,  when  any  passengers 
are  abroad  during  the  tenure  of  the 
certificate,  be  in  full  compliance  with 
the  terms  of  the  certificate. 

(c)  If  necessary  to  prevent  delay  of  the 
vessel,  a  temporary  Certificate  of 
Inspection  may  be  issued  pending  the 
issuance  and  delivery  of  the  regular 
Certificate  of  Inspection.  The  temporary 
certificate  must  be  carried  in  the  same 
manner  as  the  regular  certificate  and  is 
considered  the  same  as  the  regular 
Certificate  of  Inspection  that  it 
represents. 

(d)  A  vessel  on  a  foreign  voyage 
between  a  port  in  the  United  States  and 
a  port  in  a  foreign  country,  whose 
Certificate  of  Inspection  expires  during 
the  voyage,  may  lawfully  complete  the 
voyage  without  a  valid  Certificate  of 
Inspection  provided  the  voyage  is 
completed  within  30  days  of  expiration 
and  the  certificate  did  not  expire  within 
15  days  of  sailing  on  the  foreign  voyage 
&x)m  a  U.S.  port. 

§176.103    Descriptton. 

The  Certificate  of  Inspection  issued  to 
a  vessel  describes  the  vessel,  the  route(s) 
that  it  may  travel,  the  minimum 
manning  requirements,  the  survival  and 
rescue  craft  carried,  the  minimum  fire 
extinguishing  equipment  and  lifejackefs 
required  to  be  carried,  llif  maximum 
number  of  passengers  and  total  persons 
that  mey  be  carried,  the  number  of 
passengers  the  vessel  may  carry  in 
ovemipLt  arcommodaticr  ; pjces,  the 
name  of  tlie  owner  and  managing 
operator,  any  equivalencies  accepted  or 
authorized  by  llie  Commajidrnt  or  any 
Officer  i;j  Charge.  Marine  Inspection 
(OCMI)  in  accordance  with  ^§175.540 
or  1/ S.sri;  of  this  chapl*-*-.  and  such 
othei  cuhcUt  ons  of  oj-eri'tls'iis  ai  n»c.v  ij;t 
d«tftmuned  by  the  co^'Wiu!  OCMI. 


§170.105    How  to  obtain  or  renew. 

(a)  A  Certificate  of  Inspection  is 
obtained  or  renewed  by  making 
application  on  Form  CG  3752, 
"Application  for  Inspection  of  U.S. 
Vessel."  to  the  Coast  Guard  CX^MI  of  the 
marine  inspection  zone  in  which  the 
inspection  is  to  be  made.  Form  CG-3752 
may  be  obtained  at  any  U.S.  Coast 
Guard  Marine  Safety  Office  or  Marine 
Inspection  Office. 

(b)  The  application  for  initial 
inspection  of  a  vessel  being  newly 
constructed  or  converted  must  be 
submitted  prior  to  the  start  of  the 
construction  or  conversion. 

(c)  The  construction,  arrangement, 
and  equipment  of  each  vessel  must  be 
acceptable  to  the  cognizant  OCMI  as  a 
prerequisite  of  the  issuance  of  the  initial 
Certificate  of  Inspection.  Acceptance  is 
based  on  the  information,  specifications, 
drawings  and  calculations  available  to 
the  OCMI,  and  on  the  successful 
completion  of  an  initial  inspection  for 
certification. 

(d)  A  Certification  of  Inspection  is 
renewed  by  the  issuance  of  a  new 
Certification  of  Inspection. 

(e)  The  condition  of  the  vessel  and  its 
equipment  must  be  acceptable  to  the 
cognizant  OCMI  as  a  prerequisite  to  the 
Certification  of  Inspection  renewal.  • 
Acceptance  is  based  on  the  condition  of 
the  vessel  as  found  at  the  periodic 
inspection  for  certification. 

$  1 76. 1 07    Period  of  validity. 

(a)  A  Certification  of  Inspection  is 
issued  for  a  period  of  three  years. 

(b)  A  Certification  of  Inspection  may 
be  suspended  and  withdrawn  or 
revoked  by  the  cognizant  OCMI  at  any 
time  for  noncompliance  with  the 
requirements  of  this  subchapter. 

f  176.110    Routes  permitted. 

(a)  The  area  of  operation  for  each 
vessel  and  any  necessary  operational 
limits  are  determined  by  the  cognizant 
OCMI.  and  recorded  on  the  vessel's 
Certification  of  Inspection.  Each  area  of 
operation,  referred  to  as  a  route,  is 
described  on  the  Certification  of 
Inspection  under  the  major  headings 
"Oceans,"  "Coastwise,"  "Limited 
Coastwise.  '  "Great  Lakes,"  "Lakes, 
Bays,  and  Soiuids,"  or  "Rivers,"  as 
applicable.  Further  limitations  imposed 
or  extensions  granted  are  described  by 
reference  to  bodies  of  waters, 
geographical  points,  distance  from 
geographical  points,  distances  from 
land,  depths  of  channel,  seafonal 
iimitfetions,  and  similar  factors. 

(b)  Operation  of  a  vessel  on  a  route  of 
lesser  severity  than  those  sperjfically 
dt.r.'..ribed  oi  designated  tm  tie 
Cftrtificatiou  of  Inspeclioa  isnermitted 


unless  expressly  prohibited  on  the 
Certification  of  Inspection.  The  general 
order  of  severity  of  routes  is:  oceans, 
coastwise,  limited  coastwise.  Great 
Lakes,  lakes,  bays,  and  sounds,  and 
rivers.  The  cognizant  OCMI  may 
prohibit  a  vessel  from  operating  on  a 
route  of  lesser  severity  than  the  primarv 
route  a  vessel  is  authorized  to  operate 
on  if  local  conditions  necessitate  such  a 
restriction. 

(c)  Non-self-propelled  vessels  are 
prohibited  from  operating  on  an  oceans, 
coastwise,  limited  coastwise,  or  Great 
Lakes  route  unless  the  Commandant 
approves  such  a  route. 

(d)  When  designating  a  permitted 
route  or  imposing  any  operational  limits 
on  a  vessel,  the  OCMI  may  consider: 

(1)  Requirements  of  this  subchapter 
for  which  compliance  is  based  on  the 
route  of  the  vessel; 

(2)  The  performance  capabilities  of 
the  vessel  based  on  design,  scantlings, 
stability,  subdivision,  propulsion, 
speed,  operating  modes, 
maneuverability,  and  other 
characteristics:  and 

(3)  The  suitability  of  the  vessel  for 
nighttime  operations  and  use  in  all 
weather  conditions. 

§176.112    Total  persons  permittMl. 

The  cognizant  OCMI  determines  the 
total  number  of  persons  permitted  to  be 
carried  on  a  vessel.  In  determining  the 
total  niunber  of  persons  permitted  to  be 
carried,  the  OCMI  may  consider  stability 
restrictions  and  subdivision 
requirements  of  the  vessel,  the  vessel's 
route,  general  arrangement,  means  of 
escape,  lifesaving  equipment,  the 
rainimimi  manning  requirements,  and 
the  maximum  number  of  passengers 
permitted  in  accordance  with  §  176.113. 

§  1 76. 1 1 3    Passengers  permitted. 

(a)  The  maximum  number  of 
passengers  permitted  must  be  not  more 
than  that  allowed  by  the  requirements  of 
this  section,  except  as  authorized  by  the 
OCMI  under  paragraph  (d)  of  this 
section. 

(b)  The  maximum  number  of 
passengers  permitted  on  any  vessel  may 
be  the  greatest  number  permitted  by  the 
length  of  rail  criterion,  deck  area 
criterion,  or  fixed  seating  criterion 
described  in  this  paragraph  or  a 
combination  of  these  criteria  as  allowed 
by  paragraph  (c)  of  this  section. 

(1)  Length  of  rail  criterion.  One 
passenger  may  be  permitted  for  each 
760  millimeters  (30  inches)  of  rail  space 
available  to  the  passengers  at  the 
periphery  of  each  deck.  The  followmg 
rail  space  may  not  be  used  in 
determining  the  raaxiir.um  uiunber  of 
passengers  permitted- 


(i)  Rail  space  in  congested  areas 
unsafe  for  passengers,  such  as  near 
anchor  handling  equipment  or  line 
handling  gear,  in  the  way  of  sail  booms, 
running  rigging,  or  paddle  wheels,  or 
along  pulpits: 
(ii)  Rail  space  on  stairways;  and 
(iii)  Rail  space  where  persons 
standing  in  the  space  wouldblock  the 
vision  of  the  licensed  individual 
operating  the  vessel. 

(2)  Deck  area  criterion.  One  passenger 
may  be  permitted  for  each  0.9  square 
meters  (10  square  feet)  of  deck  area 
available  for  the  passengers'  use.  In 
computing  such  deck  area,  the  areas 
occupied  by  the  following  must  be 
excluded; 

(i)  Areas  for  which  the  number  of 
persons  permitted  is  determined  using 
the  fixed  seating  criteria; 

(ii)  Obstructions,  including  stairway 
and  elevator  enclosures,  elevated  stages, 
bars,  and  cashier  stands,  but  not 
including  slot  machines,  tables,  or  other 
room  furnishings; 

(iii)  Toilets  and  washrooms; 

(iv)  Spaces  occupied  by  and  necessary 
for  handling  lifesaving  equipment, 
anchor  handling  equipment  or  line 
handling  gear,  or  in  the  way  of  sail 
booms  or  running  rigging; 

(v)  Spaces  below  deck  that  are 
unsuitable  for  passengers  or  that  would 
not  normally  be  used  by  passengers; 

(vi)  Interior  passageways  less  than  840 
millimeters  (34  inches)  vdde  and 
passageways  on  open  deck,  less  than 
710  millimeters  (28  inches)  wide; 

(vii)  Bow  pulpits,  swimming 
platforms  and  areas  that  do  not  have  a 
solid  deck,  such  as  netting  on  multi-hull 
vessels; 

(viii)  Deck  areas  in  way  of  paddle 
wheels;  and 

(ix)  Aisle  area  provided  in  accordance 
with  §  177.820(d)  in  this  subchapter. 

(3)  Fixed  seating  criterion.  One 
passenger  may  be  permitted  for  each 
455  millimeter  (18  inches)  of  width  of 
fixed  seating  provided  by  §  177.820  of 
this  subchapter.  Each  sleeping  berth  in 
overnight  accommodation  spaces  shall 
be  counted  as  only  one  seat. 

(c)  Different  passenger  capacity 
criteria  may  be  used  on  each  deck  of  a 
vessel  and  added  together  to  determine 
the  total  passenger  capacity  of  that 
vessel.  Where  seats  are  provided  on  part 
of  a  deck  and  not  on  another,  the 
number  of  passengers  permitted  on  a 
vessel  may  be  the  simi  of  the  number 
permitted  by  the  seating  criterion  for  the 
space  having  seats  and  the  number 
permitted  by  the  deck  area  criterion  for 
the  space  having  no  seats.  The  length  of 
rail  criterion  may  not  be  combined  with 
either  the  deck  area  criterion  or  the 
fixed  seating  criterion  when 


determining  the  maximum  munber  of 
passengers  permitted  on  an  individual 
deck. 

(d)  For  a  vessel  operating  on  short 
runs  on  protected  waters  such  as  a  ferry, 
the  cognizant  OCMI  may  give  special 
consideration  to  increases  in  passenger 
allowances. 

§176.114    Alternative  requirements  for  a 
vesse!  ooerating  as  other  than  a  small 
passenger  vessel. 

(a)  When  authorized  by  the  cognizant 
OCMI  by  an  endorsement  of  the  vessel's 
certificate  of  Inspection,  a  small 
passenger  vessel  carrying  six  or  less 
passengers,  or  operating  as  a 
cfimmercial  fishing  vessel  or  other 
uninspected  vessel,  or  carrying  less  than 
twelve  passengers  and  operating  as  a 
recreational  vessel,  need  not  meet 
requirements  of: 

(1)  Subparts  C,  D,  and  E.  of  Part  180 
of  this  chapter  if  the  vessel  is  in 
satisfactory  compliance  with  the 
lifesaving  equipment  regulations  for  an 
uninspected  vessel  or  recreational 
vessel  in  a  similar  service; 

(2)  Subpart  C  of  Part  177,  and  Parts 

1 78  and  1 79  of  this  chapter  if  the  vessel 
is  in  satisfactory  compliance  with 
applicable  regulations  for  an 
uninspected  vessel  or  recreational 
vessel  in  a  similar  service  or  if  the 
owmer  of  the  vessel  otherwise 
establishes  to  the  satisfaction  of  the 
cognizant  OCMI  that  the  vessel  is 
seaworthy  for  the  intended  service;  and 

(3)  Sections  184.404  and  184.410  of 
this  chapter  providing  the  vessel  is  in 
satisfactory  compliance  with  applicable 
regulations  for  an  uninspected  or 
recreational  vessel  in  a  similar  service, 

(b)  A  vessel  operating  under  the 
alternative  regulations  of  paragraph  (a) 
of  this  section  must: 

(1)  Not  alter  the  arrangement  of  the 
vessel  nor  remove  any  equipment 
required  by  the  certificate  for  the 
intended  operation,  without  the  consent 
of  the  cognizant  OCMI; 

(2)  Comply  with  the  minimum 
manning  specified  on  the  Certificate  of 
Inspection,  which  may  include  reduced 
manning  depending  on  the  number  of 
passengers  and  operation  of  the  vessel; 

(3)  When  carrying  from  one  to  six 
passengers,  except  fot  a  vessel  being 
operated  as  a  recreational  vessel,  make 
the  announcement  required  by 

§  185.506(a)  of  this  chapter  before 
getting  underway;  and 

(4)  If  a  vessel  of  more  than  15  gross 
tons,  not  carry  freight  for  hire. 

(c)  The  endorsement  issued  under 
paragraph  (a)  of  this  section  must 
indicate  the  route,  maximum  number  of 
passengers,  and  the  manning  required  to 
operate  under  the  provisions  of  this 
section. 


§176.120    Certificate  of  Inspection 
amendment 

(a)  An  amended  Certificate  of 
Inspection  may  be  issued  at  any  time  by 
any  OCMI.  The  amended  Certificate  of 
Inspection  replaces  the  original,  but  the 
expiration  date  remains  the  same  as  that 
of  the  original.  An  amended  Certificate 
of  Inspection  may  be  issued  to  authorize 
and  record  a  change  in  the  dimensions, 
orns.<;  tnnnaee,  owner,  manaeine 
operator,  manning,  persons  permitted, 
route  permitted,  conditions  of 
operations,  or  equipment  of  a  vessel, 
from  that  specified  in  the  current 
Certificate  of  Inspection. 

(b)  A  request  for  an  amended 
Certificate  of  Inspection  must  be  made 
to  the  cognizant  OCMI  by  the  owner  or 
managing  operator  of  the  vessel  at  any 
time  there  is  a  change  in  the  character 
of  a  vessel  or  in  its  route,  equipment, 
owmership,  operation,  or  similar  factors 
specified  in  its  current  Certificate  of 
Inspection, 

(c)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  an 
amended  Certificate  of  Inspection. 

Subpart  B — Special  Permits  and 
Certificates 

§176.202    Permit  to  proceed.  ^ 

(a)  When  a  vessel  is  not  in  compliance 
with  its  Certificate  of  Inspection  or  fails 
to  comply  with  a  regulation  of  this 
subchapter,  the  cognizant  OCMI  may 
permit  the  vessel  to  proceed  to  another 
port  for  repair,  if  in  the  judgment  of  the 
OCMI,  the  trip  can  be  completed  safely, 
even  if  the  Certificate  of  Inspection  of 
the  vessel  has  expired  or  is  about  to 
expire. 

(b)  Form  CG-948,  "Permit  to  Proceed 
to  another  Port  for  Repairs,"  may  be 
issued  by  the  cognizant  OCMI  to  the 
owner,  managing  operator,  or  the  master 
of  the  vessel  stating  the  conditions 
under  which  the  vessel  may  proceed  to 
another  port.  The  permit  may  be  issued 
only  upon  the  written  application  of  the 
owner,  managing  operator,  or  master, 
and  after  the  vessel's  Certificate  of 
Inspection  istumed  over  tot  he  OCMI. 

(c)  A  vessel  may  not  carry  passengers 
when  operating  in  accordance  with  a 
permit  to  proceed,  unless  the  cognizant 
OCMI  determines  that  it  is  safe  to  do  so. 

§176.204    Permit  to  carry  excursion  party. 

(a)  The  cognizant  OCMI  may  permit  a 
vessel  to  engage  in  a  temporary 
excursion  operation  with  a  greater 
number  of  persons  or  on  a  more 
extended  route,  or  both,  than  permitted 
by  its  Certificate  of  Inspection  when,  in 
the  opinion  of  the  OCMI,  the  operation 
can  be  undertaken  safely. 

(b)  Upon  the  written  application  of 
the  ownti  or  managing  operator  of  the 
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vessel,  the  cognizant  OCMI  may  issue  a 
Form  CG-949,  "Permit  To  Carry 
Excursion  Party."  to  indicate  his  or  her 
permission  to  carry  an  excursion  party. 
The  (X;MI  will  indicate  on  the  permit 
the  conditions  under  which  it  is  issued, 
the  number  of  persons  the  vessel  may 
carry,  the  crew  required,  any  additional 
lifesaving  or  safety  equipment  required, 
the  route  for  which  the  permit  is 
gldiileu,  dud  the  date:*  on  wliicL  ilie 
permit  is  valid. 

(c)  The  number  of  passengers 
normally  permitted  on  an  excursion 
vessel  shall  be  governed  by  §  176.113. 

(d)  The  OCMI  will  not  normally  waive 
the  applicable  minimum  safety 
standards  when  issuing  an  excursion 
permit.  In  particular,  a  vessel  that  is 
being  issued  an  excursion  permit  will 
normally  be  required  to  meet  the 
minimum  stability,  siu^^ival  craft,  life 
jacket,  fire  safety,  and  manning 
standards  applicable  to  a  vessel  in  the 
service  for  which  the  excursion  permit 
is  requested. 

(e)  The  permit  acts  as  a  temporary, 
limited  duration  supplement  to  the 
vessel's  Certificate  of  Inspection  and 
must  be  carried  with  the  Certificate  of 
hispection.  A  vessel  operating  under  a 
permit  to  carry  an  excursion  party  must 
be  in  full  coinpliance  writh  the  terms  of 
its  Certificate  of  Inspection  as 
supplemented  by  the  permit. 

(f)  The  OCMI  may  require  an 
inspection  prior  to  the  issuance  of  a 
permit  to  carry  an  excursion  party. 

Subpart  C— Posting  of  Certificates, 
Permits,  and  Stability  Letters 

9 1 76.302    Certificates  and  permits. 

The  Certificate  of  Inspection  and  any 
SOLAS  Certificates  must  be  posed 
under  glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
in  a  conspicuous  place  on  the  vessel 
where  observation  by  passengers  is 
likely.  If  posting  is  impracticable,  such 
as  an  open  boats,  the  certificates  must 
be  kept  on  board  in  a  weathertight 
container  readily  available  for  use  by 
the  crew  and  display  to  passengers  and 
others  on  request. 

§176.306    Stability  lener. 

When,  in  accordance  with  §  178.210 
of  this  chapter,  a  vessel  must  be 
provided  with  a  stability  letter,  the 
stability  letter  must  be  posed  under 
glass  or  other  suitable  transparent 
material,  such  that  all  pages  are  visible, 
at  the  operating  station  of  the  vessel.  If 
posting  is  impracticable,  the  stability 
letter  must  be  kept  on  board  in  a 
weathertight  container  readily  available 
for  use  by  the  crew  and  display  to 
passengers  and  others  on  request. 


§  176.310    Certification  expiration  date 
stickers. 

(a)  A  Certificate  Expiration  Date 
Sticker  indicates  the  date  upon  which 
the  vessel's  Certificate  of  Inspection 
expires  and  is  provided  by  the  cognizant 
OCMI  in  the  number  required,  upon 
issuance  or  renewal  of  the  Certificate  of 
Inspection. 

(b)  A  vessel  that  is  issued  a  Certificate 
of  Inspection  under  the  provisions  of 
this  subchapter  must  be  not  be  operated 
without  a  valid  Certificate  Expiration 
Date  Sticker  affixed  to  the  vessel  on  a 
place  that  is: 

(1)  A  glass  or  other  smooth  surface 
from  which  the  sticker  may  be  removed 
without  damage  to  the  vessel; 

(2)  Readily  visible  to  each  passenger 
prior  to  boarding  the  vessel  and  to 
patrolling  Coast  Guard  law  enforcement 
personnel;  and 

(3)  Acceptable  to  the  Coast  Guard 
marine  inspector. 

(c)  The  Coast  Guard  marine  inspector 
may  require  the  placement  of  more  than 
one  sticker  in  order  to  insure 
compliande  with  paragraph  (b)(2)  of  this 
section. 

Subpart  D — Inspection  for  Certification 

§176.000    General. 

(a)  An  inspection  is  required  before 
the  issuance  of  a  Certification  of 
Inspection.  Such  an  inspection  for 
certification  is  not  made  until  after 
receipt  of  the  application  for  inspection 
reauired  by  §  176.105. 

lb)  Upon  receipt  of  a  written 
application  for  inspection,  the  cognizant 
C)CMI  assigns  a  marine  inspector  to 
inspect  the  vessel  for  compliance  with 
this  subchapter  at  a  time  and  place 
mutually  agreed  upon  by  the  OCMI  and 
the  owner,  managing  operator,  or 
representative  thereof 

(c)  The  owner,  managing  operator,  or 
a  representative  thereof  shall  be  present 
during  the  inspection. 

§  176.402    Initial  inspection  for 
certification. 

(a)  Before  construction  or  conversion 
of  a  vessel  intended  for  small  passenger 
vessel  service,  the  owner  of  the  vessel 
shall  submit  plans,  manuals,  and 
calculations  indicating  the  proposed 
arrangement,  construction,  and 
operations  of  the  vessel,  to  the  cognizant 
OCMI  for  approval,  except  when 
submitted  to  the  Marine  Safety  Center 
(MSC)  as  allowed  by  Part  177  of  this 
subchapter.  The  plan,  manuals,  and 
calculations  required  to  be  submitted 
and  the  disposition  of  these  plans  are 
set  forth  in  Part  177,  Subpart  B  of  this 
chapter. 

(b)  The  initial  inspection  is  conducted 
to  determine  that  the  vessel  and  its 


equipment  comply  with  applicable 
regulations  and  that  the  vessel  was  built 
or  converted  in  accordance  with 
approved  plans,  manuals,  and 
calculations.  Additionally,  during  the 
inspection,  the  materials,  workmanship, 
and  condition  of  all  parts  of  the  vessel 
and  its  machinery  and  equipment  may 
be  checked  to  determine  if  the  vessel  is 
satisfactory  in  all  respects  for  the  service 
intended. 

(c)  The  owner  or  managing  operator  of 
a  vessel  shall  ensure  that  the  vessel 
complies  with  the  laws  and  regulations 
applicable  to  the  vessel  and  that  the 
vessel  is  otherwise  satisfactory  for  the 
intended  service.  The  initial  inspection 
may  include  an  inspection  of  the 
following  items: 

(1)  The  arrangement,  installation, 
materials,  and  scantlings  of  the  structvu^ 
including  the  hull  and  superstructure, 
yards,  masts,  spars,  rigging,  sails, 
piping,  main  and  auxiliary  machinery, 
pressure  vessels,  steering  apparatus, 
electrical  installation,  fire  resistant 
construction  materials,  life  saving 
appliances,  fire  detecting  and 
extinguishing  equipment,  pollution 
prevention  equipment,  and  all  other 
equipment; 

(2)  Sanitary  conditions  and  fire 
hazards;  and 

(3)  Certificates  and  operating 
manuals,  including  certificates  issued 
by  the  FCC. 

(d)  During  an  initial  inspection  for 
certification  the  owner  or  managing 
operator  shall  conduct  all  tests  and 
make  the  vessel  available  for  all 
applicable  inspections  discussed  in  this 
paragraph,  and  in  Subpart  H  of  this  part, 
to  the  satisfaction  of  the  cognizant 
OCMI,  including  the  following: 

(1)  The  installation  of  each  rescue 
boat,  liferaft,  inflatable  buoyant 
apparatus,  and  launching  appliance  as 
listed  on  its  Certificate  of  Approval 
(Form  CGHQ-10030). 

(2)  The  operation  of  each  rescue  boat 
and  survival  craft  launching  appliance 
required  by  Part  180  of  this  chapter. 

(3)  Machinery,  fuel  tanks,  and 
pressure  vessels  as  required  by  Part  182 
of  this  chapter. 

(4)  A  stability  test  or  a  simplified 
stability  test  when  required  by  §  170.175 
of  this  chapter  or  §178. 320  of  this 
chapter. 

(5)  Watertight  bulkheads  as  required 
by  Part  1 79  of  this  chapter. 

(6)  Firefighting  systems  as  required  by 
Part  181  of  this  chapter. 

(7)  The  operation  of  all  smoke  and  fire 
detecting  systems,  and  fire  alarms  and 
sensors. 


§  176  404    Subsequent  inspections  for 
certification. 

An  inspection  for  renewal  of  a 
Certificate  of  Inspection  normally 
includes  inspection  and  testing  of  the 
structure,  machinery,  equipment,  and 
on  a  sailing  vessel,  rigging  and  sails. 
The  owner  or  managing  operator  shall 
conduct  all  tests  as  required  by  the 
m.irine  inspector,  and  make  the  vessel 
available  for  all  soecific  insoections  and 
drills  required  by  Subpart  H  of  this  part. 
In  addition,  the  OCMI  may  require  the 
vessel  to  get  underway  as  part  of  the 
inspection  for  certification.  The 
inspection  is  conducting  to  determine  if 
the  vessel  is  in  satisfactory  condition,  fit 
for  the  service  intended,  and  complies 
with  the  applicable  regulations  in  this 
subchapter. 

Subpart  E — R<^mspection 

§176.500    When  requirea. 

(a)  The  ouTier  or  managing  operator 
shall  make  a  vessel  available  for 
reinspections  within  60  days  of  each 
anniversary  of  the  date  of  issuance  of 
the  Certificate  of  Inspection  during  each 
triennial  inspection  period.  The  owner 
or  managing  operator  shall  contact  the 
cognizant  OCMI  to  arrange  for  a 
reinspection  to  be  conducted  at  a  time 
cmd  place  acceptable  to  the  OCMI. 

(B)  In  addition  to  the  requirements  of 
paragraph  (a)  of  the  section,  a 
reinspection  may  be  made  at  such  other 
times  as  may  be  required  by  the 
cognizant  OCMI. 

§  176.502    Scope. 

In  general,  the  scope  of  the 
reinspection  is  the  same  as  the 
inspection  for  certification  but  in  less 
detail  unless  it  is  determined  that  a 
major  change  has  occurred  since  the  last 
inspection  for  certification. 

Suboal  F— Hull  and  Tailshaft 
Examinations 

§  176.600     urydocK  and  internal  suucturai 
examination  Intervals. 

(a)  The  owTier  or  managing  operator 
shall  make  a  vessel  available  for 
drydock  examinations  and  internal 
structural  examinations  required  by  this 
section. 

(b)  A  vessel  making  an  international 
voyage  must  undergo  a  drydock 
examination  and  an  internal  structiual 
examination  at  least  once  every  12 
months.  If  the  vessel  becomes  due  for  a 
drydock  examination  or  an  internal 
structural  examination  during  the 
voyage,  it  may  lawfully  complete  the 
voyage  prior  to  the  examination  if  it 
undergoes  the  required  examination 
upon  completion  of  the  voyage  to  the 
United  States  but  not  later  than  30  days 


after  the  examination  was  due.  If  the 
vessel  is  due  for  an  examination  within 
15  days  of  sailing  on  an  intemationeil 
voyage  from  the  United  States  port,  it 
must  undergo  the  required  examination 
before  sailing. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  vessel  not  making 
an  international  voyage  must  undergo  a 
drydock  examination  and  an  internal 
sfnictural  examination  as  follows: 

(1)  A  vessel  thpt  is  exposed  to  salt 
water  more  than  three  months  in  any  12 
month  period  since  the  last  examination 
must  undergo  a  drydock  examination 
and  an  Lntemal  structural  at  least  once 
every  two  years;  and 

(2)  A  vessel  that  is  exposed  to  salt 
water  not  more  than  three  months  in 
any  12  month  period  since  the  last 
examination  must  undergo  a  drydock 
examination  and  an  internal  structural 
examination  at  least  once  every  five 
years. 

(d)  Whenever  damage  or  deterioration 
to  hull  plating  or  structural  members 
that  may  affect  the  seaworthiness  of  a 
vessel  is  discovered  or  suspected,  the 
cognizant  OCMI  may  conduct  an 
internal  structural  examination  in  any 
affected  space  including  fuel  tanks,  and 
may  require  the  vessel  to  be  drydocked 
or  taken  out  of  service  to  assess  the 
extent  of  the  damage,  and  to  effect 
permanent  repairs.  The  OCMI  may  also 
decrease  the  dr>'dock  examination 
intervals  to  monitor  the  vessel's 
structural  condition. 

§176  610    Scope  of  drydocl<  and  Internal 
structural  examinations 

(a)  A  drydock  examination  conducted 
in  compliance  with  §  176.600  must  be 
conducted  while  the  vessel  is  hauled 
out  of  the  water  or  placed  in  a  drj'dock 
or  slipway.  During  the  examination  all 
accessible  parts  of  the  vessel's 
underwater  body  and  all  through  hull 
fittings,  including  the  hull  plating  and 
planking,  appendages,  propellers, 
shafts,  bearings,  rudders,  sea  chests,  sea 
valves,  and  sea  strainers  shall  be  made 
available  for  examination.  Sea  chests, 
sea  valves,  and  sea  strainers  must  be 
opened  for  examination.  On  wooden 
vessels,  fastenings  may  be  required  to  be 
pulled  for  examination. 

(b)  An  internal  structural  examination 
conducted  in  compliance  with  §  176.600 
may  be  conducted  while  the  vessel  is 
afloat  or  out  of  the  water  and  consists 

of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating  and  planking,  voids, 
and  ballast,  cargo,  and  fuel  oil  tanks. 
Where  the  internal  framing,  plating,  or 
planking  of  the  vessel  is  concealed, 
sections  of  the  lining,  ceiling  or 


insulation  may  be  removed  or  the  parts 
otherwise  probed  or  exposed  so  that  the 
inspector  may  be  satisfied  as  to  the 
condition  of  the  hull  structure.  Fuel  oil 
tanks  need  not  be  cleaned  out  and 
internally  examined  if  the  marine 
inspector  is  able  to  determine  by 
external  examination  that  the  general 
condition  of  the  tanks  is  satisfactory. 

§176.612    Notice  and  plans  required. 

(a)  The  owmer  or  managing  operator 
shall  notify  the  cognizant  OCMI  as  far 
in  advance  as  possible  whenever  a 
vessel  is  to  be  hauled  out  or  placed  in 
a  drydock  or  slipway  in  compliance 
with  §  176.600  or  to  luidergo  repairs  or 
alterations  affecting  the  safety  of  the 
vessel,  together  with  the  nature  of  any 
repairs  or  alterations  contemplated.  Hull 
repairs  or  alternations  that  affect  the 
safety  of  the  vessel  include  but  are  not 
limited  to  the  replacement,  repair,  or 
refastening  of  planking,  plating,  or 
structural  members  including  the  repair 
of  cracks. 

(b)  Whenever  a  vessel  is  hauled  out  or 
placed  in  a  drydock  or  slipway  in  excess 
of  the  requirements  of  this  subpart  for 
the  purpose  of  maintenance,  such  as 
changing  a  propeller,  painting,  or 
cleaning  the  hull,  no  report  need  be 
made  to  the  cognizant  OCMI. 

(c)  The  owner  or  managing  operator  of 
each  vessel  that  holds  a  Load  Line 
Certificate  shall  make  plans  showing  the 
vessel's  scantlings  available  to  the  Coast 
Guard  marine  inspector  whenever  the 
vessel  undergoes  a  drydock  examination 
or  internal  structural  examination  or 
whenever  repairs  or  alterations  affecting 
the  safety  or  seaworthiness  of  the  vessel 
are  made  to  the  vessel's  hull. 

§  1 76.630    Tailshaft  examinations. 

(a)  The  marine  inspector  may  require 
any  part  or  all  of  the  propeller  shafting 
to  be  drawn  for  examination  of  the 
shafting  and  stem  bearing  of  a  vessel 
whenever  the  condition  of  the  shafting 
and  bearings  are  in  question. 

(b)  The  marine  inspector  may  conduct 
a  visual  examination  and  may  require 
nondestructive  testing  of  the  propeller 
shafting  whenever  the  condition  of 
shafting  is  in  question. 


§176.670 
intervals. 


Extension  of  examination 


The  intervals  between  drydock 
examinations  and  internal  structural 
examinations  specified  in  §  176.600  of 
this  part  may  be  extended  by  the 
cognizant  OCMI  or  Commandant. 
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'oairs  and  Alterations 
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§  178.700    Permission  for  repairs  and 
alterations. 

(a)  Repairs  or  alterations  to  the  hull, 
machinery,  or  equipment  that  affect  the 
safety  of  the  vessel  must  not  be  made 
without  the  approval  of  the  cognizant 
OCMI,  except  during  an  emergency. 
When  repairs  are  made  during  an 
emergency,  the  owner,  managing 
operator,  or  master  shall  notify  the 
OCMI  as  soon  as  practicable  after  such 
repairs  or  alternations  are  made.  Repairs 
or  alterations  that  affect  the  safety  of  the 
vessel  include,  but  are  not  limited  to: 
replacement,  repair,  or  refastening  of 
deck  or  hull  planking,  plating,  and 
structural  members;  repair  of  plate  or 
frame  cracks;  damage  repair  or 
replacement,  other  than  replacement  in 
kind,  of  electrical  wiring,  fuel  lines, 
tanks,  boilers  and  other  pressure 
vessels,  and  steering,  propulsion  and 
power  supply  systems;  alterations 
affecting  stability;  and  repair  or 
alteration  of  lifesaving,  fire  detecting,  or 
fire  extinguishing  equipment. 

(b)  The  owner  or  managing  operator 
shall  submit  drawings,  sketches,  or 
written  specifications  describing  the 
details  of  any  proposed  alterations  to 
the  cognizant  OCMI.  Proposed 
alterations  must  be  approved  by  the 
OCMI  before  work  is  started. 

(c)  Drawings  are  not  required  to  be 
submitted  for  repairs  or  replacements  in 
kind. 

(d)  The  OCMI  may  require  an 
inspection  and  testing  whenever  a 
repair  or  alteration  is  undertaken. 

§  1 7«.  702    Instaltatlon  tests  and 

"so^ctlona. 

.  -  ..enever  a  launching  appliance, 
survival  craft,  rescue  boat,  fixed  gas  fire 
extinguishing  system,  machinery,  fuel 
tank,  or  pressure  vessel  is  installed 
aboard  a  vessel  after  completion  of  the 
initial  inspection  for  certification  of  the 
vessel,  as  replacement  equipment  or  as 
a  new  installation,  the  owner  or 
managing  operator  shall  conduct  the 
tests  and  make  the  vessel  ready  for  the 
inspections  required  by  §  176.402(d)  to 
the  satisfaction  of  the  cognizant  OCMI. 

§  1 76.704    Breaking  of  safety  valve  seals. 

The  owner,  managing  operator,  or 
master  shall  notify  the  cognizant  OCMI 
as  soon  as  practicable  after  the  seal  on 
a  boiler  safety  valve  on  a  vessel  is 
broken. 

§178.710    Inspection  and  testing  prior  to 
hot  work. 

(a)  An  inspection  for  flammable  or 
combustible  gases  must  be  conducted  by 
a  certified  marine  chemist  or  other 
person  authorized  by  the  cognizant 


OCMI  in  accordance  with  the  provisions 
of  National  Fire  Protection  Association 
(NFPA)  306.  "Control  of  Gas  Hazards  on 
Vessels,"  before  alterations,  repairs,  or 
other  operations  involving  riveting, 
welding,  burning,  or  other  fire 
producing  actions  may  be  made  aboard 
a  vessel: 

(1)  Within  or  on  the  boundaries  of 
fuel  tanks;  or 

(2)  To  pipelines,  heating  coils,  pumps, 
fittings,  or  other  appurtenances 
connected  to  fuel  tanks. 

(b)  An  inspection  required  by 
paragraph  (a)  of  this  section  must  be 
conducted  as  required  by  this 
paragraph. 

(1)  In  ports  or  places  in  the  United 
States  or  its  territories  and  possessions, 
the  inspection  must  be  conducted  by  a 
marine  chemist  certificated  by  the 
NfFPA.  However,  if  the  services  of  a 
certified  marine  chemist  are  not 
reasonably  available,  the  cognizant 
OCMI,  upon  the  recommendation  of  the 
vessel  owner  or  managing  operator,  may 
authorize  another  person  to  inspect  the 
vessel.  If  the  inspection  indicates  that 
the  operations  can  he  undertaken  safely, 
a  certificate  setting  forth  this  fact  in 
writing  must  be  issued  by  the  certified 
marine  chemist  or  the  authorized  person 
before  the  work  is  started.  The 
certificate  must  include  any 
requirements  necessary  to  reasonably 
maintain  safe  conditions  in  the  spaces 
certified  throughout  the  operation, 
including  any  precautions  necessary  to 
eliminate  or  minimize  hazards  that  may 
be  present  bora  protective  coatings  or 
residues  from  cargoes. 

(2)  When  not  in  a  port  or  place  in  the 
Uruted  States  or  its  territories  and 
possessions,  and  when  a  marine  chemist 
or  a  person  authorized  by  the  cognizant 
OCMI  is  not  reasonably  available,  the 
master  shall  conduct  the  inspection  and 
enter  the  results  in  the  inspection  in  the 
vessel's  logbook. 

(c)  The  owner,  managing  operator,  or 
master  shall  obtain  a  copy  of  certificates 
issued  by  the  certified  marine  chemist 
or  the  other  person  authorized  by  the 
cognizant  OCMI,  and  shall  ensure  that 
all  conditions  on  the  certificates  are 
observed  and  that  the  vessel  is 
maintained  in  a  safe  condition.  The 
owner,  managing  operator,  or  master 
shall  maintain  a  safe  condition  on  the 
vessel  by  requiring  full  observance,  by 
persons  under  his  or  her  control,  of  all 
requirements  listed  in  the  certificate. 

Subpart  H— Material  Inspections 

§176.800    Inspection  standards. 

(a)  A  vessel  is  inspected  for 
compliance  with  the  standards  required 
by  this  subchapter.  Machinery, 


equipment,  materials,  and  arrangements 
not  covered  by  standards  in  this 
subchapter  may  be  inspected  in 
accordance  with  standards  acceptable  to 
the  cognizant  OCMI  as  good  marine 
practice. 

(b)  In  the  application  of  inspection 
standards  due  consideration  must  be 
given  to  the  hazards  involved  in  the 
operation  permitted  by  a  vessel's 
CertiGcate  of  Inspection.  Thus,  the 
standards  may  vary  in  accordance  with 
the  vessel's  area  of  operation  or  any 
other  operational  restrictions  or 
limitations. 

(c)  The  published  standards  of 
classification  societies  and  other 
recognized  safety  associations  may  be 
used  as  guides  in  the  inspection  of 
vessels  when  such  standards  do  not 
conflict  with  the  requirements  of  this 
subchapter. 

§  176.801    Notice  of  Inspection  deficiencies 
and  requirements. 

(a)  If  during  the  inspection  of  a  vessel, 
the  vessel  or  its  equipment  is  found  not 
to  conform  to  the  requirements  of  law  or 
the  regulations  in  this  subchapter,  the 
marine  inspector  will  point  out 
deficiencies  observed  and  discuss  all 
requirements  with  the  owner,  managing 
operator,  or  a  representative  thereof. 
Normally,  the  marine  inspector  will  list 
all  such  requirements  that  have  not  been 
completed  and  present  the  list  to  the 
owner,  managing  operator,  or  a 
representative  thereof.  However,  when  a 
deficiency  presents  a  serious  safety 
hazard  to  the  vessel  or  it's  passengers  or 
crew,  and  exists  through  negligence  or 
willful  noncompliance,  the  marine 
inspector  may  issue  a  Report  of 
Violation  (ROV)  to  the  owner,  managing 
operator,  or  a  representative  thereof. 

(b)  In  any  case  where  further 
clarification  of  or  reconsideration  of  any 
requirement  placed  against  the  vessel  is 
desired,  the  owner,  managing  operator, 
or  a  representative  thereof,  may  discuss 
the  matter  with  the  cognizant  OCMI. 

§176.802    Hull. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of  the  hull 
structure  and  its  appurtenances, 
including  the  following: 

(1)  Inspection  of  all  accessible  parts  of 
the  exterior  and  interior  of  the  hull,  the 
watertight  bulkheads,  and  weather 
decks: 

(2)  Inspection  and  operation  of  all 
watertight  closures  in  the  hull,  decks, 
and  bulkheads  including  through  hull 
fittings  and  sea  valves; 


(3)  Inspection  of  the  condition  of  the 
superstructure,  masts,  and  similar 
arrangements  constructed  on  the  hull, 
and  on  a  sailing  vessel  all  spars, 
standing  rigging,  running  rigging, 
blocks,  fittings,  and  sails; 

(4)  Inspection  of  all  railings  and 
bulwarks  and  their  attachment  to  the 
hull  structure; 

(5)  Inspection  to  ensure  that  guards  or 
rails  are  provided  in  dangerous  places; 

(6)  Inspection  and  operation  of  ail 
weathertight  closures  above  the  weather 
deck  and  the  provisions  for  drainage  of 
sea  water  from  the  exposed  decks;  and 

(7)  Inspection  of  all  interior  spaces  to 
ensure  that  they  are  adequately 
ventilated  and  drained,  and  that  means 
of  escape  are  adequate  and  properly 
maintained. 

(b)  The  vessel  must  be  afloat  for  at 
least  a  portion  of  the  inspection  as 
required  by  the  marine  inspector. 

(c)  When  required  by  the  marine 
inspector,  a  portion  of  the  inspection 
must  be  conducted  while  the  vessel  is 
underway  so  that  the  working  of  the 
hull;  can  be  observed. 

9l76.Bt>4     Machinery 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspections  of 
machinery,  fuel,  and  piping  systems, 
including  the  following: 

(a)  Operation  of  the  main  propulsion 
machinery  both  ahead  and  astern; 

(b)  Operational  test  and  inspection  of 
engine  control  mechanisms  including 
primary  and  alternate  means  of  starting 
machinery; 

(c)  Inspection  of  all  machinery 
essential  to  the  routine  operation  of  the 
vessel  including  generators  and  cooling 
systems; 

(d)  External  inspection  of  fuel  tanks 
and  inspection  of  tank  vents,  piping, 
and  pipe  fittings; 

(e)  Inspection  of  all  fuel  system; 

(f)  Operational  test  of  all  valves  in  fuel 
lines  by  operating  locally  and  at  remote 
operating  positions; 

(g)  Operational  test  of  all  overboard 
discharge  and  intake  valves  and 
watertight  bulkhead  pipe  penetration 
valves; 

(h)  Operational  test  of  the  means 
provided  for  pumping  bilges;  and 

(i)  Test  of  machinery  alarms  including 
bilge  high  level  alarms. 

§176.806    Electrical. 

At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspection  of  electrical 


equipment  and  systems,  including  the 
follooving: 

(a)  Inspection  of  all  cable  as  far  as 
practicable  without  undue  disturbance 
of  the  cable  or  electrical  apparatus; 

(b)  Test  of  circuit  breakers  by  manual 
operation; 

(c)  Inspection  of  fuses  including 
ensiu'ing  the  ratings  of  fuses  are  suitable 
for  the  service  intended; 

(d)  Inspection  of  rotating  electrical 
iiidcliiiiery  essential  to  the  routine 
operation  of  the  vessel; 

(e)  Inspection  of  all  generators, 
motors,  lighting  fixtiu-es  and  circuit 
interrupting  devices  located  in  spaces  or 
areas  that  may  contain  flammable 
vapors; 

(f)  Inspection  of  batteries  for 
condition  and  security  of  stowage; 

(g)  Operational  test  of  electrical 
apparatus,  which  operates  as  part  of  or 
in  conjunction  with  a  fire  detection  or 
alarms  system  installed  on  board  the 
vessel,  by  simulating,  as  closely  as 
practicable,  the  actual  operation  in  case 
of  fire;  and 

(h)  Operational  test  of  all  emergency 
electrical  systems. 

§176.808     Lifesaving 

(a)  .'\t  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  owner  or  managing  operator  shall  be 
prepared  to  conduct  tests  and  have  the 
vessel  ready  for  inspection  of  lifesaving 
equipment  and  systems,  including  the 
following: 

(1)  Tests  of  each  rescue  boat  and  each 
rescue  boat  launching  appliance  and 
survival  craft  launching  appliance  in 
accordance  with  §  71.25-15  in 
subchapter  H  of  this  chapter; 

(2)  Inspection  of  each  lifejacket,  work 
vest,  and  marine  buoyant  device; 

(3)  If  used,  inspection  of  the  passenger 
safety  orientation  cards  or  pamphlets 
allowed  by  §  185.506(b)(2)  of  this 
chapter; 

(4)  Inspection  of  each  inflatable 
liferaft  and  inflatable  lifejacket  to 
determine  that  it  has  been  serviced  as 
required  by  §  185.730  of  this  chapter; 
and 

(5)  Inspection  of  each  hydrostatic 
release  unit  to  determine  that  it  is  in 
compliance  with  the  servicing  and 
usage  requirements  of  §  185.740  of  this 
chapter. 

(b)  Each  item  of  lifesaving  equipment 
determined  by  the  marine  inspector  to 
not  be  in  serviceable  condition  must  be 
repaired  or  replaced. 

(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  date  on  it  must  be 
replaced  if  the  expiration  date  has 
passed. 

(d)  The  owner  or  managing  operator 
shall  destroy,  in  the  presence  of  the 


marine  inspector,  each  lifejacket,  other 
personal  floatation  device,  and  other 
lifesaving  device  found  to  be  defective 
and  incapable  of  repair. 

(e)  At  each  initial  and  subsequent 
inspection  for  certification  of  a  vessel, 
the  vessel  must  be  equipped  with  an 
adult  size  lifejacket  for  each  person 
authorized.  The  vessel  must  also  be 
equipped  with  child  size  lifejackets 
equal  to  at  least: 

(1)  10  percent  of  the  maximum 
number  of  passengers  permitted  to  be 
carried  unless  children  are  prohibited 
from  being  carried  aboard  the  vessel;  or 

(2)  5  percent  of  the  maximmn  niunber 
of  passengers  permitted  to  be  carried  if 
all  extended  size  Ufejackets  are 
provided. 

(f)  Lifejackets.  work  vests,  and  marine 
buoyant  devices  may  be  marked  with 
the  date  and  marine  inspection  zone  to 
indicate  that  they  have  been  inspected 
and  found  to  be  in  serviceable  condition 
by  a  marine  inspector. 

(g)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  an  abandon 
ship  or  man  overboard  drill  be  held 
imder  simulated  emergency  conditions 
specified  by  the  inspector. 

§  176.810    Fire  protection. 

(a)  At  each  initial  and  subsequent 
inspection  for  certification,  the  owner  or 
managing  operator  shall  be  prepared  to 
conduct  tests  and  have  the  vessel  ready 
for  inspection  of  its  fire  protection 
equipment,  including  the  following: 

(1)  Inspection  of  each  hand  portable 
fire  extinguisher,  semiportable  fire 

-extinguisher,  and  fixed  gas  fire 
extinguishing  system  to  check  for 
excessive  corrosion  and  general 
condition; 

(2)  Inspection  of  piping,  controls,  and 
valves,  and  the  inspection  and  testing  of 
alarms  and  ventilation  shutdov\ms,  for 
each  fixed  gas  fire  extinguishing  system 
and  detecting  system  to  determine  that 
the  system  is  in  operating  condition; 

(3)  Operation  of  the  fire  main  system 
and  checking  of  the  pressure  at  the  most 
remote  and  highest  outlets; 

(4)  Testing  of  each  fire  hose  to  a  test 
pressure  equivalent  to  its  maximum 
service  pressure; 

(5)  Checking  of  each  cylinder 
containing  compressed  gas  to  ensure  it 
has  been  tested  and  marked  in 
accordance  with  §  147.60  in  subchapter 
N  of  this  chapter; 

(6)  Testing  or  renewal  of  flexible 
connections  and  discharge  hoses  on 
semiportable  extinguishers  and  fixed 
gas  extinguishing  systems  in  accordance 
with  §  147.65  in  subchapter  N  of  this 
chapter;  and 
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(7)  Inspection  and  testing  of  all  smoke 
and  fire  detection  systems,  including 
sensors  and  alarms. 

(b)  The  owner,  managing  operator,  or 
a  qualified  servicing  facility  as 
applicable  shall  conduct  the  following 
inspections  and  tests: 

(1)  For  portable  fire  extinguishers,  the 
inspections,  maintenance  procedures, 
and  hydrostatic  pressure  tests  required 
by  Chapter  4  of  NFPA  10,  "Portable  Fire 
Extmguishers,    with  the  frequency 
sp)ecified  by  NFPA  10.  In  addition, 
carbon  dioxide  and  Halon  portable  fire 
extinguishers  must  be  refilled  when  the 
net  content  weight  loss  exceeds  that 


specified  for  fixed  systems  by  Table 
176.810(b).  The  owner  or  managing 
operator  shall  provide  satisfactory 
evidence  of  the  required  servicing  to  the 
marine  inspector.  If  any  of  the 
equipment  or  records  have  not  been 
properly  maintained,  a  qualified 
servicing  facility  must  be  required  to 
f)erform  the  required  inspections, 
maintenance  procedures,  and 
hydrostatic  pressure  tests.  A  tag  issued 
by  a  qualified  servicing  organization, 
and  attached  to  each  extinguisher,  may 
be  accepted  as  evidence  that  the 
necessary  maintenance  procedures  have 
been  conducted. 


(2)  For  semiportable  and  fixed  gas  fire 
extinguishing  systems,  the  inspections 
and  tests  required  by  Table  176.810(b), 
in  addition  to  the  tests  required  by 
§§  147.60  and  147.65  in  subchapter  N  of 
this  chapter.  Theowner  or  managing 
operator  shall  provide  satisfactory 
evidence  of  the  required  servicing  to  the 
marine  inspector.  If  any  of  the 
equipment  or  records  have  not  been 
properly  maintained,  a  qualified 
servicing  facility  may  be  required  to 
perform  the  required  inspections, 
maintenance  procedures,  and 
hydrostatic  pressure  tests. 


Table  1786.810(b).— Semiportable  and  Fixed  Fire  Extinguishing  Systems 


Type  System 

Test 

Cartxjo  dtoxKte * 

Halon  „ „ 

Dry  Chemical  (cartridge  operated) 

Weigh  cylinders.  Recharge  if  weight  loss  exceeds  10%  of  weight  of  charge.  Test 
time  delays,  alarms,  and  ventilation  shutdowns  wrth  cartxjn  dioxide,  nitrogen,  or 
other  nonflammable  gas  as  stated  m  the  system  manufacturer's  instruction  nnan- 
ual.  Inspection  hoses  and  nozzles  to  be  sure  they  are  clean. 

Weigh  cylinders  Recharge  if  weight  loss  exceeds  5%  of  weight  of  charge.  If  the  sys- 
tem has  a  pressure  gauge,  also  recharge  if  pressure  loss  (adjusted  for  tempera- 
ture) exceeds  10%.  Test  time  delays,  alarms  arxj  ventilation  shutdowns  with  car- 
bon dioxide,  nitrogen,  or  other  nonflammable  gas  as  stated  in  the  system  manu- 
facturer's instruction  manual.  Inspect  hoses  and  nozzles  to  be  sure  they  are  clean. 

Examine  pressure  cartndge  and  replace  if  end  is  punctured  or  if  determined  to  have 
leaked  or  to  be  in  unsuitable  condition.  Inspect  hose  and  nozzle  to  see  If  they  are 
clear.  Insert  charged  cartridge.  Ensure  dry  chemical  is  free  flowing  (not  caked)  and 
extinguisher  contains  full  charge. 

See  that  pressure  gauge  is  in  operating  range.  If  not.  or  if  the  seal  is  broken,  weigh 
or  othenwise  determined  that  extinguisher  is  fully  charged  with  dry  chemical.  Re- 
charge if  pressure  is  low  or  if  dry  chemical  is  needed. 

See  ttiaf  pressure  gauge,  if  so  equipped,  is  in  the  operating  range.  If  rx)t,  or  if  the 
seal  IS  broken,  weigh  or  othenwise  determine  that  extinguisher  is  fully  charged  with 
foam.  Recharge  if  pressure  is  low  or  if  foam  is  needed.  Replace  premixed  agent 
every  3  years. 

(To  be  developed) 

Dry  chemical  (stored  pressure) 

Foam  (stored  pressure)  _ 

Clean  Agents  (Halon  replacements)  

(c)  The  owner,  managing  operator,  or 
master  shall  destroy,  in  the  presence  of 
the  marine  inspector,  each  fire  hose 
found  to  be  defective  and  incapable  of 
repair. 

(d)  At  each  initial  and  subsequent 
inspection  for  certification,  the  marine 
inspector  may  require  that  a  fire  drill  be 
held  under  simulated  emergency 
conditions  to  be  specified  by  the 
inspector 

§176.812    Pressure  vessels  and  boilers. 

(a)  Periodic  inspection  and  testing 
requirements  for  pressure  vessels  are 
contained  in  §61.10  in  subchapter  F  of 
this  chapter. 

(b)  Periodic  inspection  and  testing 
requirements  for  boilers  are  contained 
in  §  61.10  in  subchapter  F  of  this 
chapter. 

§  176.814    Steering  systems. 

At  each  initial  and  subsequent 
inspection  for  certification  the  owner  or 
managing  operator  shall  be  prepared  to 
test  the  steering  systems  of  the  vessel 


and  make  them  available  for  inspection 
to  the  extent  necessary  to  determine  that 
they  are  in  suitable  condition  and  fit  for 
the  service  intended.  Servo-type  power 
systems,  such  as  orbital  systems,  must 
be  tested  and  capable  of  smooth 
operation  by  a  single  person  in  the 
manual  mode,  with  hydraulic  pumps 
secured. 

§  176.816    Miscellaneous  systems  and 
equipment 

At  each  initial  and  subsequent 
inspection  for  certification  the  owner  or 
managing  operator  shall  be  prepared  to 
test  and  make  available  for  inspection 
all  items  in  the  ship's  outfit,  such  as 
ground  tackle,  navigation  lights  and 
equipment,  markings,  and  placards, 
which  are  required  to  be  carried  by  the 
regulations  in  this  subchapter,  as 
necessary  to  determine  that  they  are  fit 
for  the  service  intended. 

§  176.818    Sanitary  inspection. 

At  each  inspection  for  certification 
and  at  every  other  vessel  inspection, 


quarters,  toilet  and  washing  spaces, 
galleys,  serving  pantries,  lockers,  and 
similar  spaces  may  be  examined  to 
determine  that  they  are  serviceable  and 
in  a  sanitary  condition. 

§  176.830    Unsafe  practices. 

(a)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  all 
observed  unsafe  practices,  fire  hazards, 
and  other  hazardous  situations  must  be 
corrected  an  all  required  guards  and 
protective  devices  must  be  in 
satisfactory  condition. 

(b)  At  each  inspection  for  certification 
and  at  every  other  vessel  inspection  the 
bilges  and  other  spaces  may  be 
examined  to  see  that  there  is  no 
excessive  accumulation  of  oil,  trash, 
debris,  or  other  matter  that  might  create 
a  fire  hazard,  clog  bilge  pumping 
systems,  or  block  emergency  escapes. 

§  176.840    Additional  tests  and  inspections. 
The  cognizant  OCMI  may  require  that 
a  vessel  and  its  equipment  undergo  any 
additional  test  or  inspection  deemed 
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reasonable  and  necessary  to  determine 
that  the  vessel  and  its  equipment  are 
suitable  for  the  service  in  which  they 
are  to  be  employed. 

Subpart  I — International  Convention 
for  Safety  o*  Life  at  Sea,  1974,  as 
Amended  ;5Clas) 

§176.900    Applicability. 

(a)  Except  as  otherwise  provided  in 
this  subpart,  a  mechanically  propelled 
vessel  of  the  United  States,  which 
carries  more  than  12  passengers  on  an 
international  voyage  must  be  in 
compliance  with  the  applicable 
requirements  of  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974,  as  Amended  (SOLAS),  to  which 
the  United  States  Government  is 
currently  a  party. 

(b)  SOLAS  does  not  apply  to  a  vessel 
solely  navigating  the  Great  Lakes  and 
the  St.  Lawrence  River  as  far  east  as  a 
straight  line  drawn  from  Cap  des  Hosiers 
to  West  Point,  Anticosti  Island  and,  on 
the  north  side  of  Anticosti  Island,  the 
63rd  Meridian. 

§176.910    Passenger  Ship  Sa'ery 
Certificate. 

(a)  A  vessel,  which  carries  more  than 
12  passengers  on  an  international 
voyage  must  have  a  valid  SOLAS 
Passenger  Ship  Safety  Certificate.  The 
Commandant  issues  the  original  SOLAS 
Passenger  Ship  Safety  Certificate  after 
receiving  notification  from  the 
cognizant  OCMI  that  the  vessel 
complies  with  the  applicable  SOLAS 
regulations.  Subsequent  SOLAS 
Passenger  Ship  Safety  Certificates  are 
issued  by  the  cognizant  OCMI  unless 
any  changes  to  the  vessel  or  its 
operations  have  occurred  which 
changes  the  information  on  the 
certificate,  in  which  case  the 
Commandant  will  reissue  the  certificate. 

(b)  The  route  specified  on  the 
Certificate  of  Inspection  and  the  SOLAS 
Passenger  Ship  Safety  Certificate  must 
agree. 

(c)  A  SOLAS  Passenger  Ship  Safety 
Certificate  is  issued  for  a  period  of  not 
more  than  12  months. 

(d)  The  SOLAS  Passenger  Ship  Safety 
Certificate  may  be  withdrawn,  revoked, 
or  suspended  at  any  time  when  the 
vessel  is  not  in  compliance  with 
applicable  SOLAS  requirements. 

§176.970    Exemptions. 

(a)  In  accordance  with  Chapter  I 
(General  Provisions)  Regulation  4,  of 
SOLAS,  the  Commandant  may  exempt  a 
vessel,  which  is  not  normally  engaged 
on  an  international  voyage  but  that  in 
exceptional  circumstances  is  required  to 
undertake  a  single  international  voyage 
from  any  of  the  requirements  of  the 


regulations  of  SOLAS  provided  that  the 
vessel  complies  with  safety 
requirements  that  are  adequate,  in  the 
Commandant's  opinion,  for  the  voyage 
that  is  to  be  undertaken. 

(b)  In  accordance  with  Chapter  II-l 
(Construction — Subdivision  and 
Stability,  Machinery  and  Electrical 
Installations)  Regulation  1,  Chapter  II-2 
(Construction — Fire  Protection,  Fire 
Detection  and  Fire  Extinction) 
Regulation  1,  and  Chapter  III  (Life 
Saving  Appliances  and  Arrangements) 
Regulation  2  of  SOLAS,  the 
Commandant  may  exempt  a  vessel  that 
does  not  proceed  more  than  20  miles 
from  the  nearest  land  from  any  of  the 
specific  requirements  of  Chapters  II-l, 
II-2,  and  III  of  SOLAS  if  the 
Commandant  determines  that  the 
sheltered  nature  and  conditions  of  the 
voyage  are  such  as  to  render  the 
application  of  such  requirements 
unreasonable  or  unnecessary. 

(c)  The  Commandant  may  exempt  a 
vessel  from  requirements  of  the 
regulations  of  SOLAS  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section  upon  a  written  request  from  the 
owner  or  managing  operator  submitted 
to  the  Commandant  via  the  cognizant 
OCMI. 

(d)  When  the  Commandant  grants  an 
exemption  to  a  vessel  in  accordance 
with  this  section,  the  Commandant  will 
issue  the  original  SOLAS  Exemption 
Certificate  describing  the  exemption. 
Subsequent  SOLAS  Exemption 
Certificates  are  issued  by  the  cognizant 
OCMI  unless  any  changes  to  the  vessel 
or  its  operations  have  occurred  that 
changes  the  information  on  the  SOLAS 
Exemption  or  Passenger  Ship  Safety 
Certificates,  in  which  case  the 
Commandant  will  reissue  the  certificate. 
A  SOLAS  Exemption  Certificate  is  not 
valid  for  longer  than  the  period  of  the 
SOLAS  Passenger  Ship  Safety 
Certificate  to  which  it  refers. 

§176.930    Equivalents. 

In  accordance  with  Chapter  I  (General 
Provisions)  Regulation  5,  of  SOLAS,  the 
Commandant  may  accept  an  equivalent 
to  a  particular  fitting,  material, 
appliance,  apparatus,  or  any  particular 
provision  required  by  SOLAS 
regulations  if  satisfied  that  such 
equivalent  is  at  least  as  effective  as  that 
required  by  the  regulations.  An  owmer 
or  managing  operator  of  a  vessel  may 
submit  a  request  for  the  acceptance  of 
an  equivalent  following  the  procedures 
in  §  175.540  of  this  chapter.  The 
Commandant  will  indicate  the 
acceptance  of  an  equivalent  on  the 
vessel's  SOLAS  Passenger  Ship  Safety 
Certificate. 
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Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  FR  58801,  3CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§177.100    General  requirement 

The  construction  and  arrangement  of 
a  vessel  must  allow  the  safe  operation 
of  the  vessel  in  accordance  with  the 
terms  of  its  certificate  of  Inspection 
giving  consideration  to  provisions  for  a 
seaworthy  hull,  protection  against  fire, 
means  of  escape  in  case  of  a  sudden 
unexpected  casualty,  guards  and  rails  in 
hazardous  places,  ventilation  of 
enclosed  spaces,  and  necessary  facilities 
for  passengers  and  crew. 


yb. 
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§177.115     ^^o'  :abillty  to  existing  vessels. 

(a)  Except  as  omerwise  required  by 
paragraph  fb)  of  this  section,  an  existing 
vessel  must  comply  with  the 
construction  and  arrangement 
regulations  that  were  applicable  to  the 
vessel  on  March  10.  1996,  or.  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

(b)  Alterations,  or  modifications  made 
to  the  structure  or  arrangements  of  an 
existing  vessel,  that  are  a  major 
conversion,  on  or  after  March  11,  1996, 
must  comply  with  the  regulations  of  this 
part.  Repairs  or  maintenance  conducted 
on  an  existing  vessel,  resulting  in  no 
significant  changes  to  the  original 
structure  or  arrangement  of  the  vessel, 
must  comply  with  the  regulations 
applicable  to  the  vessel  on  March  10, 
1996.  or,  as  an  alternative,  with  the 
regulations  in  this  part.  However,  when 
outfit  items  such  as  furnishings  and 
mattresses  are  renewed,  they  must 
comply  with  the  regulations  in  this  part. 


o  ^  v>  > 


a — Plans 


§  177.202     Plans  and  Infonnation  required. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section  and  §  177.210  of  this 
part,  the  owner  of  a  vessel  requesting 
initial  inspection  for  certification  shall. 
prior  to  the  start  of  construction  unless 
otherwise  allowed  by  the  cognizant 
Officer  in  Charge.  Marine  Inspection 
(OCMI),  submit  for  approval  to  the 
cognizant  OCMI,  at  least  two  copies  of 
the  following  plans: 

(1)  Outboard  profile; 

(2)  Inboard  profile;  and 

(3)  Arrangement  of  decks. 

(b)  In  addition,  the  owner  shall,  prior 
to  receiving  a  Certificate  of  Inspection, 
submit  for  approval  to  the  cognizant 
OCMI,  at  least  two  copies  of  the 
following  plans,  manuals,  analyses,  and 
calculations  that  are  applicable  to  the 
vessel  as  determined  by  the  OCMI: 

(1)  Midship  section; 

(2)  Survival  craft  embarkation 
stations; 

(3)  Machinery  installation,  including 
but  not  limited  to: 

(i)  Propulsion  and  propulsion  control, 
including  shaft  details; 

(ii)  Steering  and  steering  control, 
including  rudder  details; 

(iii)  Ventilation  diagrams;  and 

(iv)  Engine  exhaust  diagram; 

(4)  Electrical  installation  including, 
but  not  limited  to: 

(i)  Elementary  one-hne  diagram  of  the 
power  system; 

(ii)  Cable  lists; 

(iii)  Bills  of  materials; 

(iv)  Type  and  size  of  generators  and 
prime  movers; 


UMI 


(v)  Type  and  size  ot  generator  cables, 
bus-tie  cables,  feeders,  and  branch 
circuit  cables; 

(vi)  Power,  lighting,  and  interior 
communication  panelboards  with 
number  of  circuits  and  rating  of  energy 
consuming  devices; 

(vii)  Type  of  capacity  of  storage 
batteries; 

(viii)  Rating  of  circuit  breakers  and 
swifrhfis,  intemipting  rapacity  of  rirruit 
breakers,  and  rating  and  setting  of 
overcurrent  devices;  and 

(ix)  Electrical  plant  load  analysis. 

(5)  Lifesaving  equipment  locations 
and  installation; 

(6)  Fire  protection  equipment 
installation  including,  but  not  limited 
to: 

(i)  Fire  main  system  plans  and 
calculations; 

(ii)  Fixed  gas  fire  extinguishing 
system  plans  and  calculations; 

(iii)  Fire  detecting  system  and  smoke 
detecting  system  plans; 

(iv)  Sprinkler  system  diagram  and 
calculations:  and 

(v)  Portable  fire  extinguisher  types, 
sizes  and  locations: 

(7)  Fuel  tanks: 

(8)  Piping  systems  including:  bilge, 
ballast,  hydraulic,  sanitary,  compressed 
air,  combustible  and  flammable  liquids, 
vents,  soundings,  and  overflows; 

(9)  Hull  p>enetrations  and  shell 
connections; 

(10)  Marine  sanitation  device  model 
number,  approval  number,  connecting 
wiring  and  piping;  and 

(11)  Lines  euid  offsets,  curves  of  form, 
cross  curves  of  stability,  and  tank 
capacities  including  size  and  location 
on  vessel;  and 

(12)  On  sailing  vessels: 

(i)  Masts,  including  integration  into 
the  ship's  structure;  and 

(ii)  Rigging  plan  showing  sail  eu^as 
and  centers  of  effort  as  well  as  the 
arrangement,  dimensions,  and 
connections  of  the  standing  rigging. 

(c)  For  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  the  owner 
may  submit  specifications,  sketches, 
photographs,  line  drawings  or  written 
descriptions  instead  of  any  of  the 
required  drawings,  provided  the 
required  information  is  adequately 
detailed  and  acceptable  to  the  cognizant 
OCMI. 

(d)  An  owner  may  submit  any  plans, 
manuals,  or  calculations,  required  to  be 
submitted  to  the  OCMI  under  this  part, 
to  the  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Center  (Marine 
Safety  Center),  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  Three 
copies  of  all  documents  are  required  to 
be  submitted  for  Marine  Safety  Center 
plan  approval. 


(e)  For  a  vessel,  the  construction  of 
which  was  begun  prior  to  approval  of 
the  plans  and  information  required  by 
paragraphs  (a)  and  (b)  of  this  section, 
the  cognizant  OCMI  may  require  any 
additional  plans  and  information, 
manufacturers'  certifications  of 
construction,  testing  including 
reasonable  destructive  testing,  and 
inspections,  which  the  OCMI 
determines  are  necessar}'  to  verify  that 
the  vessel  complies  with  the 
requirements  of  this  subchapter. 

§177.210    Plans  for  Sister  vessels. 

(a)  Plans  are  not  required  for  a  vessel 
that  is  a  sister  vessel,  provided: 

(1)  Approved  plans  for  the  original 
vessel  are  on  file  at  the  Marine  Safety 
Center  or  in  the  files  of  the  cognizant 
OCMI; 

(2)  The  owner  of  the  plans  authorizes 
their  use  for  the  new  construction  of  the 
sister  vessel; 

(3)  The  regulations  used  for  the 
original  plan  approval  have  not  changed 
since  the  original  approval;  and 

(4)  There  are  no  major  modifications 
to  any  of  the  systems  to  be  used. 

(b)  If  approved  plans  for  the  original 
vessel  are  not  on  file  at  the  MSC  or  with 
the  cognizant  OCMI,  the  vessel  owner 
shall  submit  plans  as  described  in 
§177.202  of  this  part. 

Subpart  C — Hull  Structure 

§  177.300    Structural  design. 

Except  as  otherwise  allowed  by  this 
subpart,  a  vessel  must  comply  with  the 
structural  design  requirements  of  one  of 
the  standards  listed  below  for  the  hull 
material  of  the  vessel. 

(a)  Wooden  hull  vessels — Rules  and 
Regulations  for  the  Classification  of 
Yachts  and  Small  Craft,  Lloyd's  Register 
of  Shipping  (Lloyd's); 

(b)  Steel  hull  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Crafl, 
Lloyd's;  or 

(2)  Rules  for  Building  and  Classing 
Steel  Vessels  Under  61  Meters  (200  Ft) 
in  Length,  American  Bureau  of  Shipping 
(ABS); 

(c)  Fiber  reinforced  plastic  vessels: 

(1)  Rules  and  Regulations  for  the 
Classification  of  Yachts  and  Small  Craft, 
Lloyd's;  or 

(2)  Rules  for  Building  and  Classing 
Reinforced  Plastic  Vessels,  ABS; 

-(d)  Aluminum  hull  vessels: 
(1)  Rules  and  Regulations  for  the 

Classification  of  Yachts  and  Small  Craft, 

Lloyd's;  or 
(i)  For  a  vessel  of  more  than  30.5 

meters  (100  feet)  in  length — Rules  for 

Building  and  Classing  Aluminum 

Vessels,  ABS;  or 


(ii)  For  a  vessel  of  not  more  than  30.5 
meters  (100  feet)  in  length — Rules  for 
Building  and  Classing  Steel  Vessels 
Under  61  Meters  (200  Feet)  in  Length, 
ABS,  with  the  appropriate  conversions 
from  the  ABS  Rules  for  Building  and 
Classing  Aluminum  Vessels: 

(e)  Steel  hull  vessels  operating  in 
protected  waters — Rules  for  Building 
and  Classing  Steel  Vessels  for  Service 
on  Rivers  and  Intracoastal  Waterways, 
ABS.  I 

§  177.310    Satisfactory  service  as  a  design 
t>asls. 

When  scantlings  for  the  hull, 
deckhouse,  and  frames  of  the  vessel 
differ  from  those  specified  by  the 
standards  listed  in  §  177.300  of  this  part, 
and  the  owner  can  demonstrate  that  the 
vessel,  or  another  vessel  approximating 
the  same  size,  power,  and  displacement, 
has  been  buih  to  such  scantlings  and 
has  been  in  satisfactory  service  insofar 
as  structural  adequacy  is  concerned  for 
a  period  of  at  least  5  years,  such 
scantlings  may  be  approved  by  the 
cognizant  OCMI  instead  of  the 
scantlings  required  by  the  applicable 
standards  specified  in  §  177.300  of  this 
part. 

§177.315     Vessels  of  not  more  than  19.8 
meters  !65  teet)  in  length  carrying  not  more 
than  12  passengers. 

The  scantlings  for  a  vessel  of  not  more 
than  19.8  meters  (65  feet)  in  length 
carrying  not  more  than  1 2  passengers 
that  do  not  meet  the  standards  in 
§§177.300  or  177.310  may  be  approved 
by  the  cognizant  OCMI  if  the  builder  of 
the  vessel  establishes  to  the  satisfaction 
of  the  OCMI  that  the  design  emd 
construction  of  the  vessel  is  adequate 
for  the  intended  service. 

§  177.330    Sailing  vessels. 

The  design,  materials,  and 
construction  of  masts,  posts,  yards, 
booms,  bowsprits,  and  standing  rigging 
on  a  sailing  vessel  must  be  suitable  for 
the  intended  service.  The  hull  structure 
must  be  adequately  reinforced  to  ensure 
sufficient  strength  and  resistance  to 
plate  buckling.  The  cognizant  OCMI 
may  require  the  owner  to  submit 
detailed  calculations  on  the  strength  of 
the  mast,  post,  yards,  booms,  bowsprits, 
and  standing  rigging  to  the  Marine 
Safety  Center  for  evaluation. 

§  177.340    Alternate  design  considerations. 

When  the  structure  of  vest-'!  i^   .i 
novel  design,  imusual  form,  or  special 
materials,  which  cannot  be  reviewed  or 
approved  in  accordance  with 
§§  177.300,  177.310  or  177.315,  the 
structure  may  be  approved  by  the 
Commanding  Officer,  Marine  Safety 
Center,  when  it  can  be  shown  by 


systematic  analysis  based  on 
engineering  principles  that  the  structure 
provides  adequate  safety  and  strength. 
The  owTier  shall  submit  detailed  plans, 
material  component  specifications,  and 
design  criteria,  including  the  expected 
operating  environment,  resulting  loads 
on  the  vessel,  and  design  limitations  for 
such  vessel,  to  the  Marine  Safety  Center. 

Siihrwrt  D — Firp  Proti»ctlon 

§177  405     Gene-^i  ar'^r.gement  and 
outfitting. 

iay  Fire  hazards  to  be  minimized.  The 
general  construction  of  the  vessel  must 
be  such  as  to  minimize  fire  hazards 
insofar  as  it  is  reasonable  and 
practicable. 

(b)  Combustibles  insulated  from 
heated  surfaces.  Internal  combustion 
engine  exhausts,  boiler  and  galley 
uptakes,  and  similar  sources  of  ignition 
must  be  kept  clear  of  and  suitably 
insulated  from  combustible  material. 
Dry  exhaust  systems  for  internal 
combustion  engines  on  wooden  or  fiber 
reinforced  plastic  vessels  must  be 
installed  in  accordance  with  American 
Boat  and  Yacht  Council  (ABYC) 
Standard  P-1  "Installation  of  Exhaust 
Systems  for  Propulsion  and  Auxiliary 
Engines." 

(c)  Separation  of  machinery  and  fuel 
tank  spaces  from  accommodation 
spaces.  Machinery  and  fuel  tank  spaces 
must  be  separated  from  accommodation 
spaces  by  boundaries  that  prevent  the 
passage  of  vapors. 

(d)  Paint  and  flammable  liquid 
lockers.  Paint  and  flammable  liquid 
lockers  must  be  constructed  of  steel  or 
equivalent  material,  or  wholly  lined 
with  steel  or  equivalent  material. 

(e)  Vapor  barriers.  Vapor  barriers 
must  be  provided  where  insulation  of 
any  type  is  used  in  spaces  where 
flammable  and  combustible  liquids  or 
vapors  are  present,  such  as  machinery 
spaces  and  paint  lockers. 

(f)  Waste  Receptacles.  Unless  other 
means  are  provided  to  ensure  that  a 
potential  waste  receptacle  fire  would  be 
limited  to  the  receptacle,  waste 
receptacles  must  be  constructed  of 
noncombustible  materials  with  no 
openings  in  the  sides  or  bottom. 

(g)  Mattresses.  All  mattresses  must 
comply  with  either: 

(1)  "The  U.S.  Department  of  Commerce 
"Standard  for  Mattress  Flammabilitv" 
(FF  4-72.16),  16  CFR  Part  1632,  Subpart 
A  and  not  contain  polytu-ethane  foam; 
or 

(2)  International  Maritime 
Organization  Resolution  A. 688(17)  "Fire 
Test  Procedures  For  Ignitability  of 
Bedding  Components."  Mattresses  that 
are  tested  to  this  standard  may  contain 
polyurethane  foam. 


§  177.410    Structural  fire  protection. 

(a)  Cooking  areas.  Vertical  or 
horizontal  surfaces  within  910 
millimeters  (3  feet)  of  cooking 
appliances  must  have  an  American 
Society  for  Testing  and  Materials 
(ASTM)  E-84  "Surface  Burning 
Characteristics  of  Building  Materials" 
flame  spread  rating  of  not  more  than  75. 
Curtains,  draperies,  or  free  hanging 
laurics  must  not  ue  utteu  vvithin  910 
millimeters  (3  feet)  of  cooking  or  heating 
appliances. 

(b)  fiber  reinforced  plastic.  When  the 
hull,  decks,  deckhouse,  or 
superstructure  of  a  vessel  is  partially  or  , 
completely  constructed  of  fiber 
reinforced  plastic,  including  composite 
construction,  the  resin  used  must  have 
an  ASTM  E-84  flame  spread  rating  of 
not  more  than  100. 

(c)  Use  of  general  purpose  resin. 
General  purpose  resins  may  be  used  in 
lieu  of  those  having  an  ASTM  E-84 
flame  spread  rating  of  not  more  than  100 
provided  that  the  following  additional 
reouirements  are  met: 

(1)  Cooking  and  Heating  Appliances — 
Galleys  must  be  surrounded  by  B-15 
Class  fire  boundaries.  This  may  not 
apply  to  concession  stands  that  are  not 
considered  high  fire  hazards  areas 
(galleys)  as  long  as  they  do  not  contain 
medium  to  high  heat  appliances  such  as 
deep  fat  fryers,  flat  plate  type  grilles, 
and  open  ranges  with  heating  surfaces 
exceeding  121  ''C(250  °F).  Open  flame 
systems  for  cooking  and  heating  are  not 
allowed. 

(2)  Sources  of  Ignition — Electrical 
equipment  and  switch  boards  must  be 
protected  from  fuel  or  water  sources. 
Fuel  lines  and  hoses  must  be  located  as 
far  as  practical  from  heat  sources. 
Internal  combustion  engine  exhausts, 
boiler  and  galley  uptakes,  and  similar 
sources  of  ignition  must  be  kept  clear  of 
and  suitability  insulated  from  any 
woodwork  or  other  combustible  matter. 
Internal  combustion  engine  dry  exhaust 
systems  must  be  installed  in  accordance 
with  ABYC  Standard  P-1 . 

(3)  Fire  Detection  and  Extinguishing 
Systems  -Fire  detection  and 
extinguishing  systems  must  be  installed 
in  compliance  with  §§  131.400  through 
181.420  of  this  chapter.  Additionally,  all 
fiber  reinforced  plastic  (FRP)  vessels 
constructed  with  general  purpose  resins 
must  be  fitted  with  a  smoke  activated 
fire  detection  system  of  an  approved 
type,  installed  in  accordance  with 

§  76.27  of  in  subchapter  H  of  this 
chapter,  in  all  accommodation  spaces, 
all  service  spaces,  and  in  isolated  spaces 
such  as  voids  and  storage  lockers  that 
contain  an  ignition  source  such  as 
electric  equipment  or  piping  for  a  dry 
exhaust  system. 
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(4)  Machinery  Space  Boundaries — 
Boundaries  that  separate  machinery 
spaces  from  accommodation  spaces, 
service  spaces,  and  control  spaces  must 
be  lined  with  noncombustible  panels  or 
insulation  approved  in  accordance  with 
§  164.009  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(5)  Furnishings — Furniture  and 
furnishings  must  comply  with  §  116.423 
in  subchapter  K  of  this  chapter. 

(d)  Umitcitions  on  the  use  of  general 
purpose  resin. 

(1)  Overnight  Accommodations — 
Vessels  with  overnight  passenger 
accommodations  must  not  be 
constructed  with  general  purpose  resin. 

(2)  Gasoline  Fuel  Systems — Vessels 
with  engines  powered  by  ga^Iinc  or 
other  fuels  having  a  flash  point  of  43.3° 
C  (110°  F)  or  lower  must  not  be 
constructed  with  general  purpose  resin, 
except  for  vessels  powered  by  outboard 
engines  with  portable  fuel  tanks  stored 
in  an  open  area  aft,  if,  as  determined  by 
the  cognizant  OCMI,  the  arrangement 
does  not  produce  an  unreasonable 
hazard. 

(3)  Cargo — Vessels  carrying  or 
intended  to  carry  hazardous 
combustible  or  flammable  cargo  must 
not  be  constructed  with  general  purpose 


resin. 


UMI 


Subpart  E — Escape  Requirements 

§  177.500    Means  of  escape. 

(a)  Except  as  otherwise  provided  in 
this  section,  each  space  accessible  to 
passengers  or  used  by  the  crew  on  a 
regular  basis,  must  have  at  least  two 
means  of  escape,  one  of  which  must  not 
be  a  watertight  door. 

(b)  The  two  required  means  of  escape 
must  be  widely  separated  and,  if 
possible,  at  opposite  ends  or  sides  of  the 
space  to  minimize  the  possibility  of  one 
incident  blocking  both  escapes. 

(c)  Subject  to  the  restrictions  of  this 
section,  means  of  escape  may  include 
normal  exits  and  emergency  exits, 
passageways,  stairways,  ladders,  deck 
scuttles,  and  windows. 

(d)  The  number  and  dimensions  of  the 
means  of  escape  from  each  space  must 
be  sufficient  for  rapid  evacuation  in  an 
emergency  for  the  number  of  persons 
served.  In  determining  the  number  of 
persons  served,  a  space  must  be 
considered  to  contain  at  least  the 

,n umber  of  persons  as  follows: 

(1)  Passenger  overnight 
accommodation  spaces:  Designed 
capacity; 

(2)  Accommodation  spaces  having 
fixed  seating  for  passengers:  Maximum 
seating  capacity; 

(3)  Public  spaces,  including  spaces 
such  as  casinos,  restaurants,  club  rooms. 


and  cinemas,  and  public 
accommodation  spaces  as  defined  in 
§  175.400  of  this  subchapter,  except 
overnight  accommodation  spaces:  One 
person  may  be  permitted  for  each  0.9 
square  meters  (10  square)  feet  of  deck 
area.  In  computing  such  deck  area,  the 
following  areas  must  be  excluded: 

(i)  Areas  for  which  the  number  of 
persons  permitted  is  determined  using 
the  fixed  seating  criterion; 

(ii)  Obstructions,  including  stairway 
and  elevator  enclosures,  elevated  stages, 
bars,  and  cashier  stands,  but  not 
including  slot  machines,  tables,  or  other 
room  furnishings; 

(iii)  Toilets  and  washrooms; 

(iv)  Interior  passageways  less  than  860 
millimeters  (34  inches)  wide  and 
passageways  on  open  deck  less  than  710 
millimeters  (28  inches)  wide; 

(v)  Spaces  necessary  for  handling 
lifesaving  equipment,  anchor  handling 
equipment,  or  line  handling  gear,  or  in 
way  of  sail  booms  or  running  rigging; 
and 

(vi)  Bow  pulpits,  swimming 
platforms,  and  areas  that  do  not  have  a 
solid  deck,  such  as  netting  on  multi  hull 
vessels; 

(4)  Crew  overnight  accommodation 
spaces:  Two-thirds  designed  capacity; 
and 

(5)  Work  spaces:  Occupancy  under 
normal  operating  conditions. 

(e)  The  dimensions  of  a  means  of 
escape  must  be  such  as  to  allow  easy 
movement  of  persons  when  wearing  life 
jackets.  There  must  be  no  protrusions  in 
means  of  escape  that  could  cau.se  injury, 
ensnare  clothing,  or  damage  life  jackets. 

(f)  The  minimum  clear  opening  of  a 
door  or  passageway  used  as  a  means  of 
escape  must  not  be  less  than  810 
millimeters  (32  inches)  in  width, 
however,  doors  or  passageways  used 
solely  by  crew  members  must  have  a 
clear  opening  not  less  than  710 
millimeters  (28  inches).  The  sum  of  the 
width  of  all  doors  and  passageways 
used  as  means  of  escape  from  a  space 
must  not  be  less  than  8.4  millimeters 
(0.333  inches)  multiplied  by  the  number 
of  passengers  for  which  the  space  is 
designed. 

(g)  A  dead  end  passageway,  or  the 
equivalent,  of  more  than  6.1  meters  (20 
feet)  in  length  is  prohibited. 

(h)  Each  door,  hatch,  or  scuttle,  used 
as  a  means  of  escape,  must  be  capable 
of  being  opened  by  one  person,  from 
either  side,  in  both  light  and  dark 
conditions.  The  method  of  opening  a 
means  of  escape  must  be  obvious,  rapid, 
and  of  adequate  strength.  Handles  and 
securing  devices  must  be  permanently 
installed  and  not  capable  of  being  easily 
removed.  A  door,  hatch  or  scuttle  must 


open  towards  the  expected  direction  of 
escape  from  the  space  served. 

(i)  A  means  of  escape  which  is  not 
readily  apparent  to  a  person  from  both 
inside  and  outside  the  space  must  be 
adequately  marked  in  accordance  with 
§  185.606  of  this  chapter. 

(j)  A  ladder  leading  to  a  deck  scuttle 
may  not  be  used  as  a  means  of  escape 
except: 

(1)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  a  vertical 
ladder  and  a  deck  scuttle  may  be  used 
as  not  more  than  one  of  the  means  of 
escape  from  passenger  accommodation 
space;  and 

(2)  As  not  more  than  one  of  the  means 
of  escape  from  any  crew 
accommodation  space  or  work  space. 

(h)  Each  ladder  used  as  a  means  of 
escape  must  be  mounted  at  least  180 
millimeters  (7  inches)  from  the  nearest 
permanent  object  in  back  of  the  ladder. 
Rungs  must  be: 

(1)  At  least  405  millimeters  (16  inches) 
in  width;  and 

(2)  Not  more  than  305  millimeters  (12 
inches)  apart,  and  uniformly  spaced  for 
the  length  of  the  ladder  with  at  least  114 
millimeters  (4.5  inches)  clearance  above 
each  rung. 

(1)  When  a  deck  scuttle  serves  as  a 
means  of  escape,  it  must  not  be  less  than 
455  millimeters  (18  inches)  in  diameter 
and  must  be  fitted  with  a  quick  acting 
release  and  a  holdback  device  to  hold 
the  scuttle  in  an  open  position. 

(m)  Footholds,  handholds,  ladders, 
and  similar  means  provided  to  aid 
escape,  must  be  suitable  for  use  in 
emergency  conditions,  of  rigid 
construction,  and  permanently  fixed  in 
position,  unless  they  can  be  folded,  yet 
brought  into  immediate  service  in  an 
emergency. 

(n)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  a  window  or 
windshield  of  sufficient  size  and  proper 
accessibility  may  be  used  as  one  of  the 
required  means  of  escape  from  an 
enclosed  .space,  provided  it: 

(1)  Does  not  lead  directly  overboard; 

(2)  Can  be  opened  or  is  designed  to  be 
kicked  or  pushed  out;  and 

(3)  Is  suitably  marked. 

(0)  Only  one  means  of  escape  is 
required  from  a  space  where: 

(1)  The  maximum  dimension  (length, 
breadth,  or  depth)  of  a  space  is  less  than 
3.7  meters  (12  feet); 

(2)  There  is  no  stove,  heater,  or  other 
source  of  fire  in  the  space; 

(3)  The  means  of  escape  is  located  as 
far  as  possible  from  a  machinery  space 
or  fuel  tank;  and 

(4)  If  an  accommodation  space,  the 
single  means  of  escape  does  not  include 
a  deck  scuttle  or  a  ladder. 


(p)  Alternative  means  of  escape  from 
spaces  may  be  provided  if  acceptable  to 
the  cognizant  OCMI. 

Subpart  F — Ven^!a!lon 

§177.60C!     »f>""iat;op  of  enciosedand 
partially  encos^a  soi-es 

(a)  An  enclosed  or  partially  enclosed 
space  within  a  vessel  must  be 
adequately  ventilated  in  n  manner 
suitable  for  the  purpose  of  the  space. 

(b)  A  power  ventilation  system  must 
be  capable  of  being  shut  dowm  from  the 
pilot  house.  ♦ 

(c)  An  enclosed  crew  accommodation 
space  and  any  other  space  occupied  by 
a  crew  member  on  a  regular  basis  must 
be  ventilated  by  a  power  ventilation 
system  unless  natural  ventilation  in  all 
ordinary  weather  conditions  is 
satisfactory  to  the  OCMI. 

(d)  An  exhaust  duct  over  a  frying  vat 
or  a  grill  must  be  of  at  least  11  U.S. 
Standard  Gauge  steel. 

(e)  Combustibles  and  other  foreign 
materials  are  not  allowed  within 
ventilation  ducts.  However,  metal 
piping  and  electrical  wiring  installed  in 
a  metal  protective  enclosure  may  be 
installed  within  ventilation  ducts, 
provided  that  the  piping  or  the  wiring 
does  not  interfere  with  the  operation  of 
fire  dampers.  Electrical  wiring  and 
piping  may  not  be  installed  in  an 
exhaust  duct  over  a  frying  vat  or  grill. 

§  177.620    Ventilation  of  -^."cn  ner>  --ra 
fuel  tank  spaces. 

In  addition  to  the  requirements  of  this 
subpart.  ventilatioQ  systems  for  spaces 
containing  machinery  or  fuel  tanks  must 
comply  with  the  requirements  of  Part 
182  of  this  chapter. 

Subpart  G — Crew  Spaces 

§177.700    General  requirements. 

(a)  A  crew  accommodation  space  and 
a  work  space  must  be  of  sufficient  size, 
adequate  construction,  and  vnth 
suitable  equipment  to  provide  for  the 
safe  operation  of  the  vessel  and  the 
protection  and  accommodation  of  the 
crew  in  a  manner  practicable  for  the 
size,  facilities,  service,  route,  speed,  and 
modes  of  operation  of  the  vessel. 

(b)  The  deck  above  a  crew 
accommodation  space  must  be  located 
above  the  deepest  load  waterline. 

§177.710    Overnight  accommodations. 

Ovemigt  accommodations  must  be 
provided  for  all  crew  members  if  the 
vessel  is  operated  more  than  12  hours  in 
a  24  hour  period,  unless  the  crew  is  put 
ashore  and  the  vessel  is  provided  with 
a  new  crew. 


Subpart  H — Passeng<^r 
Accommodations    i-~    BOO    General 
requirements. 

(a)  All  passenger  accommodations 
must  be  arranged  and  equipped  to 
provide  for  the  safety  of  the  passengers 
in  consideration  of  the  route,  modes  of 
operation,  and  speed  of  the  vessel. 

(b)  The  height  of  ceilings  in  a 
passenger  accommodation  space, 
inciuuiiig  aisies  onu  passageways,  must 
be  at  least  1.880  millimeters  (74  inches), 
but  rhay  be  reduced  at  the  sides  of  a 
space  to  allow  the  camber,  wiring, 
ventilation  ducts,  and  piping. 

(c)  A  passenger  accommodation  space 
must  be  maintained  to  minimize  fire 
and  safety  hazards  and  to  preserve 
sanitary  conditions.  Aisles  must  be  kept 
clear  of  obstructions. 

(d)  A  passenger  accommodation  space 
must  not  contain: 

(1)  Electrical  generation  equipment  or 
transformers,  high  temperature  parts, 
pipelines,  rotating  assemblies,  or  any 
other  item  that  could  injiu^  a  passenger, 
unless  such  an  item  is  adequately 
shielded  or  isolated;  and 

(2)  A  control  for  operating  the  vessel, 
unless  the  control  is  so  protected  and 
located  that  operation  of  the  vessel  by 
a  crew  member  will  not  be  impeded  by 

a  passenger  during  normal  or  emergency 
operations. 

(e)  The  deck  above  a  passenger 
accommodation  space  must  be  located 
above  the  deepest  load  waterline. 

(f)  A  variation  from  a  requirement  of 
this  subpart  may  be  authorized  by  the 
cognizant  OCMI  for  an  unusual 
arrangement  or  design  provided  there  is 
no  significant  reduction  of  space, 
accessibility,  safety,  or  sanitation. 

§  1 77.81 0    Overnight  accommodations. 

(a)  A  beith  must  be  provided  for  each 
passenger  authorized  to  be  carried  in 
overnight  accommodation  spaces.  Each 
berth  must  measure  at  least  1,880 
millimeters  (74  inches)  by  610 
millimeters  (24  inches)  and  have  at  least 
610  miUimeters  (24  inches)  of  clear 
space  above. 

(b)  Berths  must  not  be  located  more 
than  three  high  and  must  be  constructed 
of  wood,  fiber  reinforced  plastic,  or 
metal.  A  berth  located  more  than  1520 
millimeters  (60  inches)  above  the  deck 
must  be  fitted  with  a  suitable  aid  for    ^ 
access. 

(c)  The  Construction  and  arrangement 
of  berths  and  other  furniture  must  allow 
free  and  unobstructed  access  to  each 
berth.  Each  berth  must  be  immediately 
adjacent  to  an  aisle  leading  to  a  means 
of  escape  from  the  accommodation 
space.  An  aisle  alongside  a  berth  must 
be  at  least  610  millimeters  (24  inches) 
wide.  An  aisle  joining  two  or  more 


aisles  in  an  overnight  accommodation 
space  must  be  at  least  1.060  millimeters 
(42  inches)  wide. 

§177.820    Seating. 

(a)  A  seat  must  be  provided  for  each 
passenger  permitted  in  a  space  for 
which  the  fixed  seating  criterion  in 
§  176.113(b)(3)  of  this  subchapter  has 
been  used  to  determine  the  number  of 


igers  pe 


ittorl 


(b)  A  seat  must  be  constructed  to 
minimize  the  possibility  of  injury  and 
avoid  trapping  occupants. 

(c)  Installation  of  seats  must  provide 
for  ready  escape. 

(d)  Seats,  including  fixed,  temporary, 
or  portable  seats,  must  be  arranged  as 
follows: 

(1)  An  aisle  of  not  more  than  3.8 
meters  (15  feet)  in  overall  length  must 
be  not  less  than  610  millimeters  (24 
inches)  in  width. 

(2)  An  aisle  of  more  than  3.8  meters 
(15  feet)  in  overall  length  must  be  not 
less  than  760  millimeters  (30  inches)  in 
width. 

(3)  Where  seats  are  in  rows,  the 
distance  from  seat  front  to  seat  front 
must  be  not  less  than  760  milfimeters 
(30  inches)  and  the  seats  must  be 
secured  to  a  deck  or  bulkhead. 

(4)  Seats  used  to  determine  the 
number  of  passengers  permitted,  in 
accordance  with  §  176.113(b)(3)  of  this 
chapter,  must  be  secured  to  the  deck, 
bulkhead,  or  bulwark. 

Subpart  I— Rails  and  Guards 

§177.900    Deck  rails. 

(a)  Except  as  otherwise  provided  in 
this  section,  rails  or  equivalent 
protection  must  be  installed  near  the 
periphery  of  all  decks  of  a  vessel 
accessible  to  passengers  or  crew. 
Equivalent  protection  may  include 
lifelines,  wire  rope,  chains,  and 
bulwarks,  which  provide  strength  and 
support  equivalent  to  fixed  rails.  Deck 
rails  must  include  a  top  rail  with  the 
minimum  height  required  by  this 
section,  and  lower  courses  or  equivalent 
protection  as  required  by  this  section. 

(b)  Deck  rails  must  be  designed  and 
constructed  to  withstand  a  point  load  of 
91  kilograms  (200  pounds)  applied  at 
any  point  in  any  direction,  and  a 
uniform  load  of  74  kilograms  per  meter 
(50  pounds  per  foot)  applied  to  the  top 
rail  in  any  direction.  The  point  and 
uniform  loads  do  not  need  to  be  applied 
simultaneously. 

(c)  Where  space  limitations  make 
deck  rails  impractical  for  areas  designed 
for  crew  use  only,  such  as  at  narrow 
catwalks  in  way  of  deckhouse  sides, 
hand  grabs  may  be  substituted. 
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(d)  The  height  of  top  rails  required  by 
paragraph  (a)  of  this  section  must  be  as 
follows: 

(1)  Rails  on  passenger  decks  of  a  ferry 
or  a  vessel  engaged  in  excursion  trips, 
including  but  not  limited  to  sightseeing 
trips,  dinner  and  party  cruises,  and 
overnight  cruises,  must  be  at  least  1,000 
millimeters  (39.5  inches)  high. 

(2)  Rails  on  a  vessel  subject  to  the 
1966  Intenialiuna!  Cunvuuliuii  on  Load 
Lines  must  be  at  least  1.000  millimeters 
(39.5  inches]  high. 

(3)  All  other  rails  must  be  at  least  910 
millimeters  (36  inches)  high. 

(4)  While  engaged  in  big  game 
angling,  the  minimum  rail  height  may 
be  reduced  to  not  less  than  760 
millimeters  (30  inches)  in  way  of  a 
person  using  specialized  angling 
techniques  or  equipment,  such  as  when 
using  a  pedestal  mounted  fixed  fighting 
chair  on  a  low  freeboard  vessel,  if  it  can 
be  shown  that  a  higher  rail  would 
interfere  with  the  fishing  operation  and 
the  lower  rail  would  not  significantly 
reduce  safety.  A  rail  complying  with  the 
requirements  of  paragraphs  (d)(1).  (2).  or 
(3)  of  this  section  as  applicable  must  be 
installed  when  big  game  angling  is  not 
being  conducted. 

(e)  Where  the  principal  business  of 
the  vessel  requires  the  discharge  of 
persons  or  cargo  in  a  seaway,  such  as  on 
pilot  boats  and  dive  boats,  the  cognizant 
OCMI  may  accept  alternatives  to  the 
rails  required  in  paragraphs  (d)(1),  (2). 
and  (3)  of  this  section  for  those  areas  of 
a  deck  where  passengers  or  cargo  are 
discharged  and  for  which  removable 
rails,  lifelines,  or  chains  would  hinder 
discharge  operations. 

(f)  A  sailing  vessel,  an  open  boat,  or 
any  other  vessel  not  specifically  covered 
elsewhere  in  this  section,  must  have 
rails  of  a  minimum  height  or  equivalent 
protection  as  considered  necessar)'  by 
the  cognizant  CXIML  based  on  the 
vessel's  operation,  route,  and  seating 
arrangement. 

(g)  Rail  courses  or  the  equivalent  must 
be  installed  between  a  top  rail  required 
by  paragraph  (a)  of  this  section,  and  the 
deck  so  that  no  open  space  exists  that 

is  more  than  30vS  millimeters  (12  inches) 
high  except: 

(1 )  On  passenger  decks  of  a  ferry  or 
of  a  vessel  on  an  excursion  trip  the 
following  must  be  installed: 

(i)  Bulwarks; 

(ii)  Chain  link  fencing  or  wire  mesh 
that  has  openings  of  not  more  than  4 
inches  in  diameter;  or 

(iii)  Bars,  slats,  rail  courses,  or  an 
equivalent  spaced  at  intervals  of  not 
more  than  100  millimeters  (4  inches). 

(2)  On  a  vessel  subject  to  the  1966 
International  Convention  on  Load  Lines, 
rail  courses,  or  an  equivalent,  must  be 


installed  so  that  there  is  not  an  open 
space  higher  than  230  millimeters  (9 
inches)  from  the  deck  to  the  first  rail 
course  or  equivalent. 

(h)  Rails  must  be  permanently 
installed  except  that  the  following  rails 
may  be  removable: 

(1)  Rails  in  way  of  embarkation 
stations  and  boarding  locations; 

(2)  Rails  over  760  millimeters  (30 
inches)  high  in  way  of  fishing  seats 
addressed  by  paragraph  (d)(4)  of  this 
section;  and 

(3)  Rails  on  a  vessel  when  the  service 
of  the  vessel  is  routinely  changed,  as 
determined  by  the  cognizant  CJCML  and 
the  required  top  rail  height  varies 
depending  on  the  service  of  the  vessel 
at  a  particular  time. 

§177.920    Storm  rails. 

Suitable  storm  rails  or  hand  grabs 
must  be  installed  where  necessary  in 
passageways,  at  deckhouse  sides,  and  at 
ladders  and  hatches. 

§177.940    Guards  In  vehicle  spaces. 

On  a  vessel  authorized  to  carry  one  or 
more  vehicles,  suitable  chains,  cables, 
or  other  barriers  must  be  installed  at  the 
end  of  each  vehicle  runway.  In  addition, 
temporary  rails  or  equivalent  protection 
must  be  installed  in  way  of  each  vehicle 
ramp,  in  compliance  with  §  177.900, 
when  the  vessel  is  underway 

§  177.960    Guards  for  exposed  hazards. 

An  exposed  hazard,  such  as  gears  or 
rotating  machinery,  must  be  properly 
protected  by  a  cover,  guard,  or  rail. 

§  177.970    Protection  against  hot  piping. 

Piping,  including  valves,  pipe  fittings 
and  flanges,  conveying  vapor,  gas,  or 
liquid,  the  temperature  of  which 
exceeds  65.5°  C  (150°  F),  must  be 
suitably  insulated  where  necessary  to 
prevent  injuries. 

Subpart  J — Window  Construction  and 
Visibility 

§  177.1010    Safety  glazing  materials. 

Class  and  other  glazing  material  used 
in  windows  accessible  to  passengers 
and  crew  must  be  of  material  that  will 
not  break  into  dangerous  fragments  if 
fractured. 

§177.1020    Strength. 

Each  window,  port  hole,  and  its 
means  of  attachment  to  the  hull  or  deck 
house,  must  be  capable  of  withstanding 
the  maximum  load  from  wave  and  wind 
conditions  expected  due  to  its  lot:ation 
on  the  vessel  and  the  authorized  route 
of  the  vessel. 

§  177.1030    Operating  station  visibility. 

(a)  Windows  and  other  openings  at 
the  operating  station  must  be  of 


sufficieit  size  and  properly  located  to 
provif'e  an  adequate  view  for  safe 
navi<  dtion  in  all  operating  conditions. 

(b.  Glass  or  other  glazing  material 
used  in  windows  at  the  operating 
station  must  have  a  light  transmission  of 
not  less  than  70  percent  according  to 
Test  2  of  American  National  Standards 
Institute  (ANSI)  Z  26.1  "Safety  Glazing 
Materials  For  Motor  Vehicles  Operating 
on  Land  Highways,"  and  must  comply 
with  Test  15  of  ANSI  Z  26.1  for  Class 
I  Optical  Deviation. 

PART  178— INTACT  STABILITY  AND. 
SEAWORTHINESS 

Subpart  A — General  Provision 

1178.115     Applicability  to  existing  vessels. 

Subpart  B — Stability  Instructions  for 
Operating  Personnel 

178.210    Stability  information. 
178.220    Stability  booklet. 
178.230    Stability  letter  or  Certificate  of 
Inspection  stabilitv  details. 

Subpart  C— intact  Stability  Standard 

178.310    Applicability  based  on  length  and 

passenger  capacity. 
178.320    Intact  stability  requirements. 
178.325    Intact  stability  requirements  for  a 

sailing  vessel. 
178.330    Simplified  stability  proof  test. 
178.340    Stability  standards  for  pontoon 

vessels  on  protected  waters. 

Subpart  D — Drainage  of  Weather  Deck 

178.410    Drainage  of  flush  deck  vessels. 
178.420    Drainage  of  cockpit  vessels. 
178.430    Drainage  of  well  deck  vessels. 
178.440    Drainage  of  opien  boats. 
178.450    Calculation  of  drainage  area  of 
cockpit  and  well  deck  vessels. 

Subpart  E — Special  Installations 
178.510    Ballast. 

Authority:  43  U.S.C.  1333:  46  U.S.  2103. 
3306.  3703;  E.O.  12234,  45  FR  58801.  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§  178.115    Applicability  to  existing  vessels. 

An  existing  vessel  must  comply  with 
the  intact  stability  and  seaworthiness 
regulations  which  were  applicable  to 
the  vessel  on  March  10,  1996,  or,  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

Subpart  B— Stability  Instructions  for 
Operating  Personnel 

§  178.210    Stability  Information. 

(a)  Stability  information  (stability 
details  indicated  on  the  Certificate  of 
Inspection,  a  stability  letter,  or  a 
stability  booklet)  is  required  on  certain 
vessels  by  paragraphs  (b)  or  (c)  of  this 
section.  Enough  stability  information, 
including  stability  calculations  and 


assumptions  made  to  use  them,  must  be 
provided  to  allow  the  master  to  be  able 
to  determine  operating  guidelines, 
loading  restrictions,  and  ensure 
compliance  with  the  applicable  intact 
and  damage  stability  regulations  of  this 
chapter. 

(b)  A  vessel  which,  under  §  178.310, 
must  comply  with  requirements  in 
subchapter  S  of  this  chapter,  must  have 
stability  details  on  the  vessel's 
Certificate  of  Inspection,  a  stability 
letter  issued  by  the  cognizant  Officer  in 
Charge.  Marine  Inspection  (OCMI)  or 
the  Commanding  Officer.  Marine  Safety 
Center,  or  an  approved  stability  booklet 
The  form  in  which  the  stability 
information  must  be  contained  (i.e., 
stability  details  on  the  Certificate  of 
Inspection,  a  stability  letter,  or  a 
stability  booklet)  will  be  determined  by 
the  Commanding  Officer,  Marine  Safety 
Center. 

(c)  When  necessar>'  for  safe  operation, 
the  cognizant  OCMI  may  place  specific 
stability  restrictions  in  a  stability  letter 
or  on  the  Certificate  of  Inspection  of  a 
vessel  of  not  more  than  19.8  meters  (65 
feet)  in  length,  which,  under  §  178.310 
of  this  part,  must  comply  with  the 
requirements  of  §  178.320  of  this  part. 

§178.220    Stability  bocKe; 

When  the  Commanding  Officer, 
Marine  Safety  Center  determines,  in 
accordance  with  §  178.210(b),  that  a 
vessel  must  have  a  stability  booklet,  the 
owner  or  operator  must  prepare  the 
booklet  in  accordance  with  subchapter  S 
of  this  chapter,  and  submit  it  to  the 
Commanding  Officer,  Marine  Safety 
Center. 

§  178.230    Stability  letter  or  Certificate  of 
Inspection  stability  details. 

(a)  When  the  cognizant  OCMI  or  the 
Commanding  Officer,  Marine  Safety 
Center  determines,  in  accordance  with 
§  1 78.210,  that  a  vessel  must  have 
stability  details  indicated  on  its 
Certificate  of  Inspection  or  a  stability 
letter,  the  owner  or  operator  must 
submit  the  information  listed  in 
paragraph  (b)  of  this  section: 

(1)  If  §  178.210(c)  is  applicable,  to  the 
OCMI  for  approval;  or 

(2)  If  §  178.210(b)  is  applicable,  to  the 
Commanding  Officer.  Marine  Safety 
Center  for  approval. 

(b)  The  following  applicable 
information,  and  the  necessary 
calculations  used  to  determine  that 
information,  must  be  submitted  as 
required  by  paragraph  (a)  of  this  section: 

(1)  Allowable  number  of  passengers 
and  crew  on  each  deck; 

(2)  Deepest  waterline  drafts  or 
freeboard: 

(3)  Location  of  watertight  bulkheads 
and  openings  in  watertight  bulkheads; 


(4)  Explanation  of  the  vessel's 
subdivision  and  specific  identification 
of  the  vessel's  subdivision  bulkheads; 

(5)  Location  of  openings  through 
watertight  bulkheads,  such  as  watertight 
doors,  which  must  be  closed  to  limit 
flooding  in  an  emergency; 

(6)  Location,  type  and  amount  of  fixed 
ballast; 

(7)  Location  and  details  of  foam 
flotation  material;  and 

(8)  Maximum  weight  of  portable 
equipment  permitted  on  the  vessel 
including  diving  equipment. 

Subpart  C    i"tac*  Stability  Standards 

§178.310     ADD^icaD-.^ty  D.ised  on  length 
and  passenger  capac^tv. 

(a)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  must  meet  the 
applicable  requirements  of  §§  178.320  or 
178.325,  or  of  §§170.170,  170.173,  and 
171.050  in  subchapter  S  of  this  chapter, 
if: 

(1)  Carrying  not  more  than  150 
passengers  on  a  domestic  voyage; 

(2)  Carrying  not  more  than  12 
passengers  on  an  international  voyage; 
or 

(3)  It  has  not  more  than  one  deck 
above  the  bulkhead  deck,  exclusive  of  a 
pilot  house. 

(b)  The  following  vessels  must  meet 
the  appropriate  requirements  of 
§§170.170,  170.173.  171.050,  171.055, 
ad  171.057  in  subchapter  S  of  this 
chapter; 

(1)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length; 

(2)  A  vessel  carrying  more  than  12 
passengers  on  an  international  voyage; 
and 

(3)  A  vessel  with  more  than  1  deck 
above  the  bulkhead  deck  exclusive  of  a 
pilot  house. 

§  178.320    Intact  stability  requirements. 

(a)  A  vessel,  except  a  pontoon  vessel 
operating  on  protected  waters,  must 
undergo  a  simplified  stability  proof  test 
in  accordance  with  §  1 78.330  of  this  part 
in  the  presence  of  a  Coast  Guard  marine 
inspector. 

(b)  A  pontoon  vessel  operating  on 
protected  waters  must  undergo  a 
simplified  stability  proof  test  in 
accordance  with  §  178.340  of  this  part  in 
the  presence  of  a  Coast  Guard  marine 
inspector. 

(c)  The  cognizant  OCMI  may  dispense 
with  the  simplified  stability  proof  test  in 
§  178.330  for  a  vessel  carrying  not  more 
than  49  passengers  where  it  can  be 
established  that,  due  to  the  form, 
arrangement,  construction,  number  of 
decks,  route,  and  operating  restrictions 
of  the  vessel,  the  vessel's  stability  can  be 
safely  determined  without  such  a  test. 


Vessels  which  carry  deck  cargo  must 
undergo  a  simplified  stability  proof  test. 

(d)  A  vessel  whose  stability  is 
questioned  by  the  cognizant  OCMI  must 
be  shown  by  design  calculations  to  meet 
the  applicable  stability  criteria  of 

§§  170.170.  170.173,  and  171.050  in 
subchapter  S  of  this  chapter  in  each 
condition  of  leading  and  operation. 

(e)  A  simplified  stability  proof  test  in 
accordance  with  §  178.330  is  conducted 
to  determine  if  a  vessel,  as  built  and 
operated,  has  a  minimum  level  of  initial 
stability.  Failure  of  the  simplified  test 
does  not  necessarily  mean  that  the 
vessel  lacks  stability  for  the  intended 
route,  service,  and  operating  condition, 
but  that  calculations  or  other  methods 
must  be  used  to  evaluate  the  stability  of 
the  vessel. 

§  178.325    Intact  stability  requirements  for 
a  sailing  vessel. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c)  and  (e)  of  this  section,  each 
sailing  vessel  must  undergo  a  simplified 
stability  proof  test  in  accordance  with 

§  178.330  of  this  part  in  the  presence  of 
a  Coast  Guard  marine  inspector. 

(b)  Each  of  the  following  sailing 
vessels  must  meet  the  intact  stability 
standards  of  §§  170.170  and  171.055  in 
subchapter  S  of  this  chapter: 

(1)  A  vessel  to  be  operated  on  exposed 
waters; 

(2)  A  vessel  to  be  operated  during 
non-daylight  hours; 

(3)  A  vessel  of  unusual  type,  rig,  or 
hull  form,  including  vessels  without  a 
weathertight  deck,  such  as  open  boats; 

(4)  A  vessel  that  carries  more  than  49 
passengers; 

(5)  A  sailing  school  vessel  that  carries 
a  combined  total  of  six  or  more  sailing 
school  students  or  instructors; 

(6)  A  vessel  on  which  downflooding 
occurs  at  angles  of  60°  or  less;  and 

(7)  A  vessel  which  has  a  cockpit 
longer  than  Length  Over  Deck  (LOD)/5. 

(c)  A  catamaran  must  meet  the  intact 
stability  requirements  of  §  171.057  in 
subchapter  S  of  this  chapter  while 
under  sail  as  well  as  the  intact  stability 
requirements  of  §  170.170  in  subchapter 
S  of  this  chapter  or  §  178.320  under 
barepoles  (if  an  auxiliary  sailing  vessel) 
and  with  storm  sails  set  and  trimmed 
flat  (if  a  sailing  vessel). 

(d)  A  sailing  vessel  that  is  not  listed 
in  paragraph  (b)  or  (c)  of  this  section 
and  operates  on  partially  protected 
waters  must  be  equipped  with  a  self- 
bailing  cockpit. 

(e)  The  cognizant  OCMI  may  perform 
operational  tests  to  determine  whether 
the  vessel  has  adequate  stability  and 
satisfactory  handling  characteristics 
under  sail  for  protected  waters  or 
partially  protected  waters,  in  lieu  of 


*)hK 


Federal  Register  /  Vol    61.  No    7  /  Wednesday,  lanuarv  10,  1996  /  Rules  and  Regulations 


Fo<ii  ril  Ktuisttr      Vol.  61.  No.  7  /  Wednesday,  January  10,  1996  /  Rules  and  Regulations 


969 


cunducting  a  sinipliiittilstdbiuty  pruoi 
lest. 

(f)  Commanding  Officer.  Marine 
Safety  Center,  may  prescribe  additional 
or  different  stability  requirements  for  a 
broad,  shallow  draft  vessel  with  little  or 
no  ballast  outside  the  hull. 

§  1 78.330    Simplified  stability  proof  test 

(a)  A  vessel  must  be  in  the  condition 
specified  in  this  paragraph  when  a 
simplified  stability  proof  test  is 
performed. 

(1)  The  construction  of  the  vessel 
must  be  complete  in  all  respects. 

(2)  Ballast,  if  necessary,  must  be  in 
compliance  with  §  178.510  and  must  be 
on  board  and  in  place. 

(3)  Each  fuel  and  water  tank  must  be 
approximately  three-quarters  full. 

(4)  A  weight  equal  to  the  total  weight 
of  all  passengers,  crew,  and  other  loads 
permitted  on  the  vessel  must  be  on 
board  and  distributed  so  as  to  provide 
normal  operating  trim  and  to  simulate 
the  vertical  center  of  gravity  causing  the 
least  stable  condition  that  is  likely  to 
occur  in  service.  Unless  otherwise 
specified,  weight  and  vertical  center  of 
gravity  is  assumed  to  be  as  follows: 

(i)  The  weight  of  primary  lifesaving 
equipment  should  be  simulated  at  its 
normal  location,  if  not  on  board  at  the 
time  of  the  test; 

(ii)  The  weight  of  one  person  is 
considered  to  be  72.6  kilograms  tl60 
pounds)  except  the  weight  of  one  person 
is  considered  to  be  63.5  kilograms  (140 
pounds)  if  the  vessel  operates 
exclusively  on  protected  waters  and  the 
passenger  load  consists  of  men.  women, 
and  children; 

(iii)  The  vertical  center  for  the 
simulated  weight  of  passengers,  crew, 
and  other  loads  must  be  at  least  760 
millimeters  (2.5  feet)  above  the  deck; 
and 

(iv)  If  the  vessel  carries  passengers  on 
diving  excursions,  the  total  weight  of 
diving  gear  must  be  included  in  the 
loaded  condition  as  follows: 

(A)  The  total  weight  of  individual 
diving  gear  for  each  passenger  carried  is 
assumed  to  be  36  kilograms  (80 
pounds),  which  includes  the  weight  of 
scuba  tanks,  harness,  regulator,  weight 
belt,  wet  suit.  mask,  and  other  personal 
diving  equipment:  and 

(B)  The  weight  of  any  air  compressors 
carried. 

(5)  All  non-return  closures  on  cockpit 
scuppers  or  on  weather  deck  drains 
must  be  kept  open  during  the  test. 

(b)  A  vessel  must  not  exceed  the 
limitations  in  paragraph  (0  of  this 
section,  when  subjected  to  the  greater  of 
the  following  heeling  moments: 

Mp  =  (W)  (Bp)/6;  or 
Mw  =  (P)  (A)  (H) 


Mp  =  passenger  heeling  moment  in 
kilogram-meters  (foot-pounds); 

W  =  the  total  passenger  weight  using 
72.6  kilograms  (160  pounds)  per 
passenger,  or,  if  the  vessel  operates 
exclusively  on  protected  waters  and 
the  passenger  load  consists  of  men, 
■^vomen.  and  children.  63.5 
kilograms  (140  pounds)  per 
passenger  may  be  used; 

Bp  =  the  maximum  transverse  distance 
in  meters  (feet)  of  a  deck  that  is 
accessible  to  passengers; 

Mw  =  wind  heeling  moment  in  kilogram- 
meters  (foot-pounds); 

F  =  wind  pressure  of: 

(1)  36.6  kilograms/ square  meter  (7.5 
pounds/square  foot)  for  operation  _ 
on  protected  waters; 

(2)  48.8  kilogram/square  meter  (10.0 
pounds/ square  foot)  for  operation 
on  partially  protected  waters;  or 

(3)  73.3  kilograms/square  meter  (15.0 
pounds/ square  foot)  for  operation 
on  exposed  waters; 

A  =  area,  in  square  meters  (square  feet), 
of  the  projected  lateral  surface  of 
the  vessel  above  the  waterline 
(including  each  projected  area  of 
the  hull,  superstructure  and  area 
bounded  by  railings  and  structural 
canopies).  For  sailing  vessels  this  is 
the  bare  poles  area,  or,  if  the  vessel 
has  no  auxiliary  power,  with  storm 
sails  set;  and 

H  =  height,  in  meters  (feet),  of  the  center 
of  area  (A)  above  the  waterline. 
measured  up  from  the  waterline. 

(c)  For  sailing  vessels  the  heeling 
moment  used  for  this  test  must  be  the 
greater  of  the  following: 

(1)  Passenger  heeling  moment  from 
paragraph  (b)  of  this  section. 

(2)  Wind  heeling  moment  from 
paragraph  (b)  of  this  section. 

(3)  Wind  heeling  moment  calculated 
from  the  wind  heeling  moment  equation 
in  paragraph  (b)  of  this  section,  where: 
Mw  =  wind  heeling  moment  in  kilogram- 
meters  (foot-pounds); 

P=4.9  kilograms/ square  meter  (1.0 
pounds/ square  foot)  for  both 
protected  and  partially  protected 
waters. 

A=the  windage  area  of  the  vessel  in 
square  meters  (square  feet)  with  all 
sails  set  and  trimmed  flat; 

H=height,  in  meters  (feet),  of  the  center 
of  effort  of  area  (A)  above  the 
waterline,  measured  up  from  the 
waterline;  and 

(d)  A  vessel  must  not  exceed  the 
following  hmits  of  heel: 

(1)  On  a  flush  deck  vessel,  not  more 
than  one-half  of  the  freeboard  may  be 
immersed. 

(2)  On  a  well  deck  vessel,  not  more 
than  one-half  of  the  freeboard  may  be 


iniiuersed.  excopl  ihal,  on  a  well  deck 
vessel  that  operates  on  protected  waters 
and  has  non-return  scuppers  or  freeing 
ports,  the  full  freeboard  may  be 
immersed  if  the  full  freebound  is  not 
more  than  one-quarter  of  the  distance 
from  the  waterline  to  the  gunwale. 

(3)  On  a  cockpit  vessel,  the  maximum 
allowable  immersion  is  calculated  from 
the  following  equation: 

(i)  On  exposed  waters — 
i=f(2L-1.5L)/4L 

(ii)  On  protected  or  partially  protected 
waters — 
i=f(2L-L)/4L 
where: 
i=maximum  allowable  immersion  in 

meters  (feet); 
f=freeboard  in  meters  (feet); 
L=length  of  the  weather  deck,  in  meters 

(feet);  and 
L  >=length  of  cockpit  in  meters  (feet). 

(4)  On  an  open  boat,  not  more  than 
one  quarter  of  the  freeboard  may  be 
immersed. 

(5)  On  a  flush  deck  sailing  vessel,  the 
full  freeboard  may  be  immersed. 

(6)  In  no  case  may  the  angle  of  heel 
exceed  14  degrees. 

(e)  The  limits  of  heel  must  be 
measured  at: 

(1)  The  point  of  minimum  freeboard; 
or 

(2)  At  a  point  three-quarters  of  the 
vessel's  length  from  the  bow  if  the  point 
of  minimum  freeboard  is  aft  of  this 
point. 

(f)  When  demonstrating  compliance 
with  paragraph  (d)  of  this  section,  the 
freeboard  must  be  measured  as  follows: 

(1)  For  a  flush  deck  or  well  deck 
vessel,  the  freeboard  must  be  measured 
to  the  top  of  the  weatherdeck  at  the  side 
of  the  vessel;  and 

f2)  For  a  cockpit  vessel  or  for  an  open 
boat,  the  freeboard  must  be  measured  to 
the  top  of  the  gunwale. 

(g)  A  ferry  must  also  be  tested  in  a 
manner  acceptable  to  the  cognizant 
OCMI  to  determine  whether  the  trim  or 
heel  during  loading  or  unloading  will 
submerge  the  deck  edge.  A  ferry  passes 
this  test  if,  with  the  total  number  of 
passengers  and  the  maximum  vehicle 
weight  permitted  on  board,  the  deck 
edge  is  not  submerged  during  loading  or 
unloading  of  the  vessel. 

§178.340    Stability  standards  for  pontoon 
vessels  on  protected  waters. 

(a)  The  portion  of  the  deck  accessible 
to  passengers  on  a  pontoon  vessel  must 
not  extend  beyond  the  outboard  edge  of 
either  pontoon,  nor  beyond  the  forward 
or  aft  ends  of  the  pontoons. 

(b)  A  pontoon  vessel  that  has  more 
than  2  pontoons  or  has  decks  higher 
than  150  milimeters  (6  inches)  above  the 


pontoons  must  meet  a  stability  standard 
acceptable  to  the  Commanding  Officer, 
Marine  Safety  Center. 

(c)  A  pontoon  vessel  must  be  in  the 
condition  described  in  §  178.33G(c)  of 
this  part  when  the  simplified  stability 
proof  test  is  performed,  except  that  the 
simulated  load  of  passengers,  crew,  and 


other  weights  is  initially  centered  on  the 
vessel  so  that  trim  and  heel  are 
minimized. 

(d)  A  pontoon  vessel  has  the 
minimum  acceptable  level  of  initial 
stability  if  it  meets  the  following: 

(1)  With  the  simulated  load  located  at 
the  extreme  outboard  position  of  the 


deck  on  the  side  with  the  least  initial 
freeboard,  the  remaining  exposed  cross 
sectional  area  of  the  pontoon  on  that 
side  must  be  equal  to  or  greater  than  the 
cross  sectional  area  submerged  due  to 
the  load  shift,  as  indicated  in  Figure 
178.340(d)(1);  and 
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(2)  With  the  simulated  load  located  on  the  centerline  at  the  extreme  fore  or  aft  end  of  the  deck,  whichever  position 
is  further  from  the  initial  position  of  the  load,  the  top  of  the  pontoon  must  not  be  submerged  at  any  location,  as 
indicated  in  Figure  178.340(d)(2). 
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Subpart  D — Drainage  of  Weather 
Decks 

§178.410    Drainage  of  nusti  deck  vessels. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  weather  deck  on 
a  flush  deck  must  be  watertight  and 
have  no  obstru,;tion  to  overboard 
drainage. 

(b)  Each  flush  deck  vessel  may  have 
solid  bulwarks  in  the  forward  one-third 
length  of  the  vessel  if: 

(1)  The  bulwarks  do  not  form  a  well 
enclosed  on  all  sides;  and 

(2)  The  foredeck  of  the  vessel  has 
sufficient  sheer  to  ensure  drainage  aft. 

§  178.420    Drainage  of  cockpit  vessels. 

(a)  Except  as  follows,  the  cockpit  on 
a  cockpit  vessel  may  be  watertight: 

(1)  A  cockpit  may  have 
companionways  if  the  companionway 
openings  have  watertight  doors,  or 
weathertight  doors  and  coamings  which 
meet  §  179.360  of  this  subchapter. 

(2)  A  cockpit  may  have  ventilation 
openings  along  its  inner  periphery  if  the 
vessel  operates  only  on  protected  or 
partially  protected  waters. 

(b)  The  cockpit  deck  of  a  cockpit 
vessel  that  operates  on  exposed  or 
partially  protected  waters  must  be  at 
least  255  millimeters  (10  inches)  above 


the  deepest  load  waterline  unless  the 
vessel  complies  with: 

(1)  The  intact  stability  requirements  of 
§§  170.170.  170.173.  171.050.  171.055. 
and  171.057  in  subchapter  S  of  this 
chapter; 

(2)  The  Type  II  subdivision 
requirements  in  §§  171.070.  171.072, 
and  171.073  in  subchapter  S  of  this 
chapter;  and 

(3)  The  damage  stability  requirements 
in  §  171.080  in  subchapter  S  of  this 
chapter. 

(c)  The  cockpit  deck  of  a  cockpit 
vessel  that  does  not  operate  on  exposed 
or  partially  protected  waters  must  be 
located  as  high  above  the  deepest  load 
waterline  as  practicable. 

(d)  The  cockpit  must  be  self-bailing. 
Scuppers  or  freeing  ports  for  the  cockpit 
deck  of  a  cockpit  vessel  must: 

(1)  Be  located  to  allow  rapid  clearing 
of  water  in  all  probable  conditions  of 
list  and  trim; 

(2)  Have  a  combined  drainage  area  of 
at  least  the  area  required  by  §  178.450  of 
this  part;  and 

(3)  If  the  deck  is  less  than  255 
millimeters  (10  inches)  above  the 
deepest  load  waterline  of  the  vessel,  be 
fitted  with  non-return  devices. 

§178.430    Drainage  of  well  deck  vessels. 
(a)  The  weather  deck  on  a  well  deck 
vessel  must  be  watertight. 
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(b)  The  area  required  on  a  well  deck 
vessel  for  drainage  of  well  formed  by  the 
bulwarks  shall  be  determined  by 
§178.450. 

(c)  The  freeing  ports  or  scuppers  on  a 
well  deck  vessel  must  be  located  to 
allow  rapid  clearing  of  water  in  all 
probable  conditions  of  list  and  trim. 

(d)  The  deck  of  well  deck  vessel  that 
operates  on  exposed  or  partially 
protected  waters  must  be  at  least  255 
millimeters  (lOinches)  above  the 
deepest  load  waterline  unless  the  vessel 
complies  with: 

(1)  The  intact  stability  requirements  of 
§§170.170.  170.173.  171.050. 171.055, 
and  171.057  in  subchapter  S  of  this 
chapter; 

(2)  The  Type  11  subdivision 
requirements  in  §§  171.070,  171.072. 
and  171.073  in  subchapter  S  of  this 
chapter;  and 

(3)  The  damage  stability  requirements 
in  §  171.080  in  subchapter  S  of  this 
chapter. 

§  178.440    Drainage  of  open  boats. 

The  deck  within  the  hull  of  an  open 
boat  must  drain  to  the  bilge.  Overboard 
drainage  of  the  deck  is  not  permitted. 


§  178.450     Caleb  ation  of  drainage  area  tor 
cockpit  and  well  decK  vessels. 

(a)  The  drainage  area  required  on  a 
vessel  must  be  computed  using  the 
following  formula: 

For  protected  waters  required 
drainage=.lxBasic  Drainage 

For  partially  protected  waters  required 
drainage=.5xBasis  Drainage 

For  exposed  waters  required 
drainage=Basic  Drainage 

where: 

Basic  Drainage  area  in 

centimeters  ^=4389. 12x[(Recess 
VolumexRecess  Ratio)+(Weather 
Deck  VolumexWeather  Deck 
Ratio)];  or 

Basic  Drainage  area  in  inch  ^=(Recess 
VolumexRecess  Ratio)+(Weather 
Deck  VolumexWeather  Deck  Ratio) 

Recess  Volume=(BRxDR)  -  Vr 
BR=average  height  in  centimeters 
(feet)  of  the  bulwark  above  the  well 
deck  or  cockpit  deck; 
DR=total  deck  area  of  the  cockpit  or 
well  deck  in  the  after  ^A  of  the 
vessel  length  (LCD)  measured  in 
centimeters  2  (feet^). 
VR=volume  of  any  weather  tight 
structure  below  the  bulwark  of  the 
well  deck  or  cockpit  deck. 

Recess  Ratio=LR/Lc 
LR=the  length  of  the  recess  in  the  after 
Vs  vessel  length  (LOD). 

Weather  Deck  Volume=(BDxDD)  -  Vs 

BD=average  height  in  centimeters 
(feet)  of  the  bulwark  above  the 
weather  deck; 

DD=total  deck  area  of  the  weather 
deck  adjacent  to  bulwarks  but  not 
in  way  of  the  cockpit  or  well  deck 
in  the  after  %  of  the  vessel  length 
(LOD)  measured  in  centimenters  ^ 
(feet  2). 

Vs=volume  of  any  weather  tight 
superstructure  below  the  bulwark 
on  the  weather  deck  located  within 
Dd. 
Weather  Deck  Ratio=LD/Lc 

LD=the  length  of  the  weather  deck 
bulwark  in  the  after  %  of  the  vessel 
length  (LOD). 

Lc=2/3  vessel  length  (LOD). 

(b)  Vessels  with  bulwarks  in  the 
forward  part  of  the  vessel  shall  not  form 
a  well  with  the  deckhouse  which  retains 
water. 

Subpart  E — Special  Installations 

§178.510    Ballast. 

(a)  Any  solid  fixed  ballast  used  to 
comply  with  the  requirements  of  Parts 
170,  171,  178.  and  179  of  this  chapter 
must  be: 

(1)  Stowed  in  a  manner  that  prevents 
shifting  of  the  ballast;  and 


(2)  Installed  to  the  satisfaction  of  the 
cognizant  OCMI. 

(b)  Solid  fixed  ballast  may  not  be 
located  forward  of  the  collision 
bulkhead  unless  the  installation  and 
arrangement  of  the  ballast  and  the 
collision  bulkhead  minimizes  the  risk  of 
the  ballast  penetrating  the  bulkhead  in 

a  collision. 

(c)  Solid  fixed  ballast  may  not  be 
removed  from  a  vessel  or  relocated 
unless  approved  by  the  cognizant  OCMI 
except  that  ballast  may  be  temporarily 
moved  for  a  vessel  examination  or 
repair  if  it  is  replaced  to  the  satisfaction 
of  the  OCMI. 

(d)  Water  ballast,  either  as  an  active 
system  or  permanent,  must  be  approved 
by  the  Commanding  Officer,  Marine 
Safety  Center. 

PART  179— SUBDtViSiCN'   DAMAGE 
STABILITY  AND  WATERT.^GHT 
iNTEGRITV  REQUIREMENTS 

SutDpart  a  ~-Ge"e'-3i  Provision 

^ec. 

179.115    Applicability  to  existing  vessels. 

Subpart  B  -  S.. DO  vision  and  Damage 
Stability  Requifements 

179.210    Collision  bulkhead. 
179.212    Watertight  bulkheads  for 

subdivision. 
179.220    Location  of  watertight  bulkheads 

for  subdivision.  • 

179.230    Damage  stability  requirements. 
1  TQ  T/jn    Foam  flotation  material. 


Subpart 


-Watertight  Integrity 


Requirements 

1/y.jlu    collision  bulkheads. 
179.320    Watertight  bulkheads. 
179.330    Watertight  doors. 
179.340    Trunks. 

179.350    Openings  in  the  side  of  a  vessel 
below  the  bulkhead  or  weather  deck. 
179.360    Watertight  integrity. 

Authority:  43  U.S.C.  1333:  46  U.S.C.  2103, 
3306,  3703;  E.G.  12234,  45  FR  58801,  3  CFR 
1980  Corap.,  p.  277;  49  CFR  1.46. 

Subpart  A  -  General  Provisions 

§  179.115    Applicat}ility  to  existing  vessels. 

An  existing  vessel  must  comply  with 
the  subdivision,  damage  stability,  and 
watertight  integrity  regulations  which 
were  applicable  to  the  vessel  on  March 
10,  1996,  or,  as  an  alternative,  the  vessel 
may  comply  with  the  regulations  in  this 
part. 

Subp.Kt  B     Subdivision  and  Damage 

Stab:  'y  Requirements 

§179.210    Collision  bulkhead. 

(a)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  must  have  a  collision 
bulkhead. 

(b)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  must  have  a 
collision  bulkhead  if  it: 


(1)  Carries  more  than  49  passengers; 

(2)  Operates  on  exposed  waters; 

(3)  Is  of  more  than  12.2  meters  (40 
feet)  in  length  and  operates  on  partially 
protected  waters;  or 

(4)  Is  constructed  of  wood  on  or  after 
March  11,  2001,  and  operates  in  cold 
water. 

(c)  A  double-ended  ferry  required  to 
have  a  collision  bulkhead  must  have  a 
collision  bulkhead  at  each  end  of  the 
vessel. 

§179.212    Watertight  bulkheads  for 
subdivision. 

(a)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  must  comply 
with  §179.220ofthispart  if  it: 

(1)  Carries  more  than  49  passengers; 
or 

(2)  Is  constructed  of  wood  on  or  after 
March  11,  2001,  and  operates  in  cold 
water. 

As  an  alternative,  the  above  vessels 
may  comply  with  the  intact  stability 
requirements  of  §§170.170,  170.173. 
171.050  and  171.055  of  this  chapter,  and 
comply  with  the  Type  II  subdivision 
requirements  of  §§  171.070  through 
171.073  in  subchapter  S  of  this  chapter. 

(b)  A  vessel  of  more  than  19.8  meters 
[65  feet)  in  length  must  comply  with  the 
Type  II  subdivision  requirements  of 

§§  171.070  through  171.073  in 
subchapter  S  of  this  chapter. 

(c)  A  vessel  that  carries  more  than  12 
passengers  on  an  international  voyage 
must  meet  the  Type  II  subdivision 
requirements  of  §§  171.070  through 
171.073  in  subchapter  S  of  this  chapter. 

§179.220    Location  of  watertight  bulkheads 
for  subdivision. 

(a)  The  maximum  distance  between 
adjacent  main  transverse  watertight 
bulkheads  on  a  vessel,  required  by 
§  179.212(a)  of  this  part  to  comply  with 
this  section,  must  not  be  more  than  the 
smaller  of  the  following: 

(1)  One  third  of  the  length  of  the 
bulkhead  deck;  or 

(2)  The  distance  given  by  the 
following  equation: 


d  = 


(F)(f)(L) 


where: 

d=the  maximum  length  of  the  bulkhead 
deck  in  meters  (feet)  between 
adjacent  main  transverse  watertight 
bulkheads; 

F=the  floodable  length  factor  from  Table 
179.220(a): 

f=the  effective  freeboard  in  meters  (feet) 
calculated  [or  each  pair  of  adjacent 
bulkheads  in  accordance  with 
paragraph  (b)  of  this  section: 

L=Length  Over  Deck  in  meters  (feet) 
measured  over  the  bulkhead  deck; 
and 
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D=the  depth  in  meters  iteetj,  measured 
amidships  at  a  point  one-quarter  of 
the  maximum  beam  out  from  the 
centerhne,  from  the  inside  of  the 
bottom  planking  or  plating  to  the 
level  of  the  top  of  the  bulkhead 
deck  at  side  as  shown  in  Figure 
179.220(a). 

Table  179.220(a).— Table  of 
Floodable  Length  Factors 


(d/L)xi00 

F 

0-15 
20 
25 

0.33   ■ 

0.34 

0.36 

Table  179.220(a).— Table  of  Table  I79.220(a;.— Table  of 
Floodable  Length  Factors—  Floodable  Length  Factors— 
Continued  Continued 


(d/L)x100 

F 

30 

0.38 

35 

0.43 

40 

0.48 

45 

0.54 

50 

0.61 

55 

0.63 

60 

0.58 

65 

0.53 

70 

0.48 

75 

0.44 

80 

0.40 

(dA.)x100 

F 

85 

90-100 

0.37 
0.34 

NOTE  1:  Where:  d=distance  In  meters  (feet) 
from  the  midOpoint  of  the  compartment  to  the 
forward-most  fX5lr>t  on  the  bulk^^sad  dec^  ex- 
cluding sheer;  and  L=length  over  deck  in  me- 
ters (feet)  measured  over  the  bulkhead  deck. 

NOTE  2;  Intermediate  values  of  floodable 
length  factor  may  be  obtained  by  interpolation. 
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(1)  At  the  forward  main  transverse  watertight  bulkhead;  and 

(2)  From  the  deepest  waterline  to: 

(i)  The  top  of  the  bulkhead  deck  on  a  flush  deck  vessel;  or 

(ii)  If  a  vessel  has  a  stepped  bulkhead  deck,  the  line  showTi  in  Figure  179.220(b);  or 
(iii)  If  a  vessel  has  an  opening  port  light  below  the  bulkhead  deck,  the  line  shown  in  Figure  179.220(c). 
b=the  freeboard  in  meters  (feet)  measured: 

(1)  At  the  aft  main  transverse  watertight  bulkhead;  and 

(2)  From  the  deepest  waterline  to:  > 

(i)  The  top  of  the  bulkhead  deck  on  a  flush  deck  vessel;  or 

(ii)  If  a  vessel  has  a  stepped  Bulkhead  deck,  the  line  shown  in  Figure  1  to  §  179.220(b);  or 
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Figure    i    to  §  179.220(b) 


Figure  179.220(a) 


Transverse  Location  for  heAsuring  Depth  (D) 


ys55si.  yiLi)_Ji.;ttiei_3ulKhe3<J  Deck 


Sul>Ot«A<j  0«ck 

At  sidt 


b  a 

.         J  I  _jt__ 


C*nt«rlin« 
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(b)  The  effective  freeboard  for  each  compartment  is  calculated  by  the  following  equation: 
f=(a+b)/2 
where: 

f=the  effective  freeboard  in  meters  (feet). 
a=the  freeboard  in  meters  (feet)  measured: 


(a  and  b  shrvn  for  two  sample  compartments) 


UMI 


974  Fp^pra!  Register  /  Vol.  61,  No.  7  /  Wednesday,  January  10.  1996  '  R'iIps  and  Regulations 


Federal  Resister  '  Vol.  61,  No.  7   '  Wedncsdav,  lanuarv  10.  1996  /  Rules  and  Regulation 


975 


Figure  2  to  5  179.220(b) 

Freeboard  Measurement  • 

Vessel  with  Stepped  Bulkhead  Deck  and 

a  Port  Light  Below  the  Bulkhead  Deck 


'"**---.• 

^  ^ 


7.6ca 


r.^-r' 


(a  and  b  shown  for  two  sample  compartments) 
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(iii)  if  a  vessel  has  an  opening  port   light  below  the  bulkhead  deck,  the  line  shown   in  Figure  2  to  §  179.220(b). 
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§  179.230    Damage  stability  requirements. 

A  vessel  which,  in  accordance  with 
§  179.212(b),  must  meet  the 
requirements  of  §§  171.070  through 
171.073  in  subchapter  S  of  this  chapter 
for  Type  U  subdivision,  shall  also  meet 
the  damage  stability  requirements  of 
§  171.080  in  subchapter  S  of  this 
chapter. 

§  179.240    Foam  flotation  material. 

(a)  Foam  may  only  be  installed  as 
flotation  material  on  a  vessel  of  not 
more  than  19.8  meters  (65  feet)  in 
length,  when  approved  by  the  cognizant 
Officer  in  Charge,  Marine  Inspection 
(OCMI). 

(b)  If  foam  is  installed  as  flotation 
material  on  a  vessel,  the  owner  shall 
ensure  that  the  follovying  tests  are 
conducted  and  requirements  are  met.  to 
the  satisfaction  of  the  cognizant  OCMI: 

(1)  All  foam  must  comply  with  MIL- 
P-21929B  "Plastic  Material.  Cellular 
Polyurethane.  Foam-in-Place,  Rigid  (2 
and  4  pounds  per  cubic  foot)." 
including  the  requirements  for  fire 
resistance; 
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(2)  Foam  may  be  installed  only  in 
void  spaces  that  are  free  of  ignition 
sources,  unless  the  foam  complies  with 
the  requirements  of  33  CFR  183.114; 

(3)  Foam  may  be  in.stalled  adjacent  to 
fuel  tanks  only  if  the  boundary  between 
the  tank  and  the  space  has  double 
continuous  fillet  welds; 

(4)  The  structure  enclosing  the  foam 
must  be  strong  enough  to  accommodate 
the  buoyancy  of  the  foam: 

(5)  Piping  and  cables  must  not  pass 
through  foamed  spaces  unless  they  are 
within  piping  and  cable  ways  accessible 
from  both  ends; 

(6)  Blocked  foam  must: 

(i)  Be  used  in  each  area  that  may  be 
exposed  to  water;  and 

(ii)  Have  a  protective  cover,  approved 
by  the  cognizant  OCMI,  to  protect  it 
from  damage; 

(7)  A  water  submergence  lest  must  be 
conducted  on  the  foam  for  a  period  of 
at  least  7  days  to  demonstrate  to  the 
satisfaction  of  the  cognizant  OCMI  that 
the  foam  has  adequate  strength  to 
withstand  a  hydrostatic  head  equivalent 
to  that  which  would  be  imposed  if  the 


vessel  were  submerged  to  its  bulkhead 
deck; 

(8)  The  effective  buoyancy  of  the  foam 
must  be  determined  at  the  end  of  the 
submergence  test  required  by  paragraph 
(b)(7)  of  this  section.  The  effective 
buoyancy  or  881  kilograms  per  cubic 
meter  (55  pounds  per  cubic  foot), 
whichever  is  less,  must  be  used  in 
determining  the  location  of  watertight 
bulkheads  for  subdivision  required  bv 
§179.212;  and 

(9)  The  owner  or  operator  must  obtain 
sample  foam  specimens  during 
installation  of  the  foam  and  determine 
the  density  of  the  installed  foam. 

Subpart  C — Watertight  Integrity 
Requirements 

§  179.310    Collision  bulkheads. 

(a)  Each  collision  bulkhead  required 
by  §  179.210,  must  be  constructed  in 
accordance  with  §  179.320,  except  that  a 
collision  bulkhead: 

(1)  Must  extend  to  the  weather  deck 
or  to  one  deck  above  the  bulkhead  deck. 


whichever  is  lower,  for  service  on 
oceans  or  coastwise  routes:  and 

(2)  Must  not  be  fitted  with  any  type 
of  penetration  or  o|3ening  except 
penetrations  may  be  made  if  they  are 
located  as  high  and  as  far  inboard  as 
practicable  and  they  have  a  means  to 
make  them  watertight. 

(b)  The  forward  collision  bulkhead 
required  to  be  on  a  vessel  by  §  179.210 
must  be: 

(1)  Located  at  least  5  percent  but  not 
more  than  15  percent  of  the  length 
between  perpendiculars  (LHP)  aft  of  the 
forward  perpendicular,  or  for  vessels 
with  bulbous  bows  extending  forward  of 
the  forward  perpendicular  and 
contributing  more  than  2  percent  of  the 
underwater  volume  of  the  vessel, 
located  at  least  5  percent  but  not  more 
than  15  percent  of  the  LBP  aft  of  the 
mid-length  of  such  extension;  and 

(2)  Installed  in  a  single  plane,  with  no 
recess  or  step,  up  to  the  bulkhead  deck; 

(c)  The  after  collision  bulkhead  on  a 
double-ended  ferry  of  more  than  19.8 
meters  (65  feet)  in  length  must  be: 

(1)  At  least  5  percent  but  not  more 
than  15  percent  of  the  LBP  forward  of 
the  after  perpendicular;  and 

(2)  Installed  in  a  single  plane,  with  no 
recess  or  step,  at  least  up  to  the 
bulkhead  deck. 

§179.320    Watertight  bulkheads. 

(a)  Each  watertight  bulkhead  must  be 
of  sufficient  strength  to  be  capable  of 
remaining  watertight  with  a  head  of 
water  to  the  top  of  the  bulkhead. 

(b)  Each  watertight  bulkhead  must 
extend  to  the  bulkhead  deck  and  be 
installed  in  one  plane  without  steps  or 
recesses  insofar  as  is  reasonable  and 
practicable.  Any  steps  or  recesses 
permitted  must  comply  with  the 
applicable  subdivision  requirements  in 
this  subchapter. 

(c)  The  number  of  penetrations  in  a 
watertight  bulkhead  must  be  minimized. 
A  penetration  in  a  watertight  bulkhead 
must  be  as  high  and  as  far  inboard  in  the 
bulkhead  as  practicable,  and  made 
watertight. 

(d)  Sluice  valves  are  not  permitted  in 
watertight  bulkheads. 

§  1 79.330    Watertight  doors. 

(a)  Hinged  watertight  doors  are  not 
permitted  in  bulkheads  required  by 
§§  179.210  or  179.212  unless  the  vessel 
will  not  proceed  more  than  20  nautical 
miles  from  shore  and: 

(1)  The  door  separates  a  machinery 
space  from  an  accommodation  space 
and,  in  the  judgment  of  the  cognizant 
OCMI,  the  door  will  be  kept  closed 
except  when  a  person  is  pa.ssing  through 
the  door;  or 

(2)  The  Commandant  determines  that, 
due  to  the  arrangements  of  the  vessel, 


the  door  will  be  kept  closed  except 
when  a  person  is  passing  throujgh  the 
door. 

(b)  A  hinged  watertight  bulkhead  door 
must  be  fitted  with  a  quick  action 
closing  devise  operable  from  both  sides 
of  the  door  and  indicator  lights  at  the 
operating  station  showing  whether  the 
door  is  open  or  closed. 

(c)  Sliding  watertight  doors  must  meet 
the  requirements  of  Part  170,  Subpart  H 
in  subchapter  S  of  this  chapter. 

(d)  No  more  than  one  watertight  door 
may  be  fitted  in  a  watertight  bulkhead, 
and  it  must  be  located  as  high  and  as  far 
inboard  as  practicable. 

§179.340    Trunks. 

Where  a  trunk  (i.e.,  an  enclosed 
passageway  through  a  deck  or  bulkhead) 
is  installed,  it  must  comply  with  the 
requirements  of  §  179.360(a)(1)  and  with 
the  requirements  of  §  171.113  in 
subchapter  S  of  this  chapter. 

§  1 79.350    Openings  in  the  side  of  a  vessel 
below  the  bulkhead  or  weather  deck. 

(a)pn  a  vessel  operating  on  exposed 
or  partially  protected  waters,  an  opening 
port  light  is  not  permitted  below  the 
weather  deck  unless  the  sill  of  the  port 
light  is  at  least  760  millimeters  (30 
inches)  above  the  deepest  load 
waterline. 

(b)  A  port  light  must  have  an  inside, 
hinged  dead  cover  regardless  of  whether 
the  port  light  is  or  is  not  capable  of 
being  opened. 

(c)  Except  for  engine  exhausts,  each 
inlet  or  discharge  pipe  that  penetrates 
the  hull  below  a  line  drawn  parallel  to 
and  at  least  150  millimeters  (6  inches) 
above  the  deepest  load  waterline  must 
have  means  to  prevent  water  from 
entering  the  vessel  if  the  pipe  fractures 
or  otherwise  fails. 

(d)  A  positive  action  valve  or  cock 
that  is  located  as  close  as  possible  to  the 
hull  is  an  acceptable  means  for 
complying  with  paragraph  (c)  of  this 
section. 

(e)  If  an  inlet  or  discharge  pipe  is 
inaccessible,  the  means  for  complying 
with  paragraph  (c)  of  this  section  must 
be  a  shut-off  valve  that  is: 

(1)  Operable  from  the  weather  deck  or 
any  other  accessible  location  above  the 
bulkhead  deck;  and 

(2)  Labeled  at  the  operating  point  for 
identity  and  direction  of  closing. 

(f)  Any  connecting  device  or  valve  in 
a  hull  penetration  must  not  be  cast  iron. 

(g)  Each  plug  cock  in  an  inlet  or 
discharge  pipe  must  have  a  means,  other 
than  a  cotter  pin.  to  prevent  its 
loosening  or  removal  from  the  body. 


§  1 79.360    Watertight  integrity. 

(a)  A  hatch  exposed  to  the  weather 
must  be  watertight,  except  that  the 
following  hatches  may  be  weathertight: 

(1)  A  hatch  on  a  watertight  trunk  that 
extends  at  least  305  millimeters  (12 
inches)  above  the  weather  deck; 

(2)  A  hatch  in  a  cabin  top;  and 

(3)  A  hatch  on  a  vessel  that  operates 
only  on  protected  waters. 

(b)  A  hatch  cover  must: 

(1)  Have  securing  devices;  and 

(2)  Be  attached  to  the  hatch  frame  or 
coaming  by  hinges,  captive  chains,  or 
other  devices  of  substantial  strength  to 
prevent  its  loss. 

(c)  A  hatch  cover  that  provides  access 
to  accommodation  spaces  must  be 
operable  from  either  side. 

(d)  A  weathertight  door  must  be 
provided  for  each  opening  located  in  a 
deck  house  or  companionway. 
Permanent  watertight  coamings  must  be 
provided  as  follows: 

(1)  On  a  vessel  on  an  exposed  or 
partially  protected  route,  a  watertight 
coaming  with  a  height  of  at  least  150 
millimeters  (6  inches)  must  be  provided 
under  each  weathertight  door  in  a 
cockpit  or  a  well,  or  on  the  mai«  deck 
of  a  flush  deck  vessel. 

(2)  On  a  vessel  on  a  protected  route, 

a  watertight  coaming  with  a  height  of  at 
least  75  millimeters  (3  inches)  must  be 
provided  under  each  weathertight  door 
in  a  cockpit  or  a  well. 

(3)  The  height  of  the  watertight 
coaming  for  a  hinged  watertight  door 
need  only  be  sufficient  to  accommodate 
the  door. 

PART  180— LIFESAVING  EQUIPMENT 
AND  ARRANGEMENTS 

Subpart  A — General  Provisions 

Sec. 

180.10    Applicability  to  vessels  on  an 

international  voyage. 
180.15    Applicability  to  existing  vessels. 
180.25     Additional  roquirements. 

Subpart  B — Emergency  Communications 

180.64    Emergency  Position  Indicating 

Radiobeacons  (EPIRB). 
180.68    Distress  flares  and  smoke  signals. 

Subpart  C — Life  Buoys  and  Life  jackets 

180.70  Ring  life  buoys. 

180.71  Life  jackets.  ' 

180.72  Personal  flotation  devices  carried  in 
addition  to  life  jackets. 

180.75     Life  jackets  lights. 
180.78    Stowage  of  life  jackets. 

Subpart  D — Survival  Craft  Arrangements 
and  Equipment 

180.130    Stowage  of  survival  craft. 
180.137    Stowage  of  life  floats  and  buoyant 

apparatus. 
180.150    Survival  craft  embarkation 

arrangements. 
180.175     Survival  craft  equipment. 
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Subpart  E— NutntMr  and  Typa  of  Survival 
Craft 

180.200    Survival  craft — general. 
180.202    Survival  craft— vessels  operating 
on  oceans  routes. 

180.204  Survival  craft — vessels  operating 
on  coastwise  routes. 

180.205  Survival  craft — vessels  operating 
on  limited  coastwise  routes. 

180.206  Survival  craft— vessels  operating 
on  Great  Lakes  routes. 

180.207  Survival  craft — vessels  operating 
on  lakes,  bays,  and  sounds  routes. 

180.208  Survival  craft — vessels  operating 
on  rivers  routes. 

180.210    Rescue  boaU. 

Authority:  46  U.S.C  2104.  3306;  E.O. 
12234.  45  FR  58801.  3  CFR,  1980  Comp..  p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§180.10    ApQilcablllry  to  wesselsonan 
intamatlonaJ  voyage. 

A  vessel  on  an  international  voyage 
must  meet  the  requirements  in 
subchapter  W  of  this  chapter  for 
passenger  vessels  in  the  same  service, 
instead  of  the  requirements  of  this  part. 
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§180.15    Applicability  to  existing 

An  existing  vessel  must  comply  with 
the  requirements  of  this  part  except  as 
otherwise  specified  by  this  section. 

(a)  Before  March  11.  2001.  or  10  years 
after  the  vessel's  keel  was  laid  or  the 
vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later,  an 
existing  vessel  may  comply  with  the 
requirements  in  effect  for  the  vessel 
prior  to  March  11.  1996.  for  the  number 
and  type  of  survival  craft,  stowage 
arrangements,  and  launching  apphances 
for  survival  craft.. 

(b)  On  or  before  March  1 1 ,  2001 .  or  10 
years  after  the  vessel's  keel  was  laid  or 
the  vessel  was  at  a  similar  stage  of 
construction,  whichever  is  later,  an 
existing  vessel  must: 

(1)  Be  equipped  with  the  number  of 
survival  craft  required  for  its  route 
under  ^§  180.202.  180  204,  180.205. 
180  206.  180  207,  or  180.208.  as 
applicable:  and    . 

(2)  Comply  with  the  stowage  and 
launching  appl'ance  requirements  for 
survival  craft  in  §§  180.130  through 
180.150,  inclusive. 

(c)  \  vessel  that  meets  the  following 
requirements  shall  be  considered  in 
compliance  with  the  subdivision 
requirements  contained  in  §§  180.202, 
180.204.  180.205.  180.206,  180.207  and 
180.208: 

(1)  The  vessel  was  constructed  before 
March  11,2001. 

(2)  The  vessel  is  of  not  more  than  19.8 
meters  (65  feet)  in  length  and  carries  not 
more  than  49  passengers: 


(3)  The  vessel  meets  the  standards  for 
collision  bulkheads  in  §  179.310  of  this 
chapter,  and 

(4)  The  vessel  meets  the  standards  for 
one-compartment  subdivision  in 
§§179.220  and  179.320  of  this  chapter, 
at  least  in  way  of  the  engine  room  and 
lazarette. 

(d)  Each  inflatable  liferaft,  inflatable 
buoyant  apparatus,  life  float,  and 
buoyant  apparatus  on  the  vessel  on 
March  11,  1996,  may  be  used  to  meet 
the  requirements  of  this  part  for  these 
survival  craft  as  long  as  the  survival 
craft  is  continued  in  use  on  the  vessel, 
and  is  in  good  and  serviceable 
condition. 

(e)  When  any  lifesaving  equipment  on 
a  vessel  is  replaced  or  a  vessel 
undergoes  repairs,  alterations,  or 
modifications  of  a  major  character 
involving  replacement  of,  or  any 
addition  to,  the  existing  lifesaving 
equipment,  each  new  piece  of  lifesaving 
equipment  must  meet  this  part. 

(f)  A  combination  flare  and  smoke 
distress  signal  approved  in  accordance 
with  §  160.023  in  subchapter  Q  of  this 
chapter  may  be  used  on  an  existing 
vessel  until  the  expiration  date  of  the 
distress  signal  but  no  later  than  March 
11,  1999,  as  one  of  the  distress  signals 
required  by  §180  68. 

(g)  UnUl  February  1.  1999.  a  Coast 
Guard  approved  121.5/243  MHz  Class  A 
Emergency  Position  Indicating 
Radiobeacon  (EPIRB)  may  be  used  to 
meet  the  requirement  for  an  EPIRB 
under  §  180.64,  if  the  EPIRB: 

(1)  Is  operable: 

(2)  Is  installed  to  automatically  float- 
free  and  activate: 

(3)  Was  manufactured  on  or  after 
October  1,  1988;  and 

(4)  Was  installed  on  the  vessel  on  or 
before  March  11,  1996. 

(h)  Until  February  1,  1999,  a  Federal 
Communications  Commission  (FCC) 
Type  Accepted  VHF-FM  Class  C  EPIRB 
may  be  used  to  meet  the  requirement  for 
an  EPIRB  on  a  vessel  operating  on  a 
Great  Lakes  route  under  §  180.64,  if  the 
EPIRB: 

(1)  Is  operable;  and 

(2)  Was  installed  on  the  vessel  on  or 
before  March  11.  1996. 

(i)  Until  March  11,  1997,  an  existing 
vessel  on  a  limited  coastwise  route, 
need  not  comply  with  §  180.64. 

(j)  An  existing  vessel  need  not  comply 
with  §180.78(a){4). 

(k)  An  existing  vessel  must  comply 
with  §  180.210  or  may  comply  with  the 
regulations  for  rescue  boats  that  were  in 
effect  for  the  vessel  prior  to  March  11, 
1996. 

§180.25    Additional  raquireinents. 

(a)  Each  item  of  lifesaving  equipment 
carried  on  board  a  vessel  but  not 


required  under  this  part,  must  be 
approved  by  the  Commandant. 

fb)  The  cognizant  Officer  in  Charge, 
Marine  Inspection  (OCMl)  may  require 
a  vessel  to  carry  specialized  or 
additional  lifesaving  equipment  if: 

(1)  The  OCMI  determines  the 
conditions  of  the  voyage  render  the 
requirements  of  this  part  inadequate;  or 

(2)  The  vessel  is  operated  in  Arctic, 
Antarctic,  or  other  severe  cunditions  not 
covered  under  this  part. 

Subpart  B — Emergency 
Communications 

§180.64     Emergency  Position  Indicating 
Radlobeacons  (EPtRB). 

Each  vessel  that  operates  on  the  high 
seas,  or  that  operates  beyond  three  miles 
itova  the  coastline  of  the  Great  Lakes, 
must  have  on  board  a  FCC  Type 
Accepted  Category  1.  406  MHz  EPIRB, 
installed  to  automatically  float  free  and 
activate. 

§180.68    Distress  flares  and  smoke 
signals. 

(a)  Oceans,  coastwise,  and  Great 
Lakes  routes.  A  vessel  on  an  oceans, 
coastwise,  or  Great  Lakes  route  must 
carry: 

(1)  Six  hand  red  flare  distress  signals 
approved  in  accordance  with  §  160.021 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant: 
and 

(2)  Six  hand  orange  smoke  distress 
signals  approved  in  accordance  with 
§  160.037  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(b)  Lakes,  bays,  and  sounds,  and 
rivers  routes.  A  vessel  on  a  lakes,  bays, 
and  sounds,  or  rivers  route  must  carry: 

(1)  Three  hand  red  flare  distress 
signals  approved  in  accordance  with 
§  160.021  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant;  and 

(2)  Three  hand  orange  smoke  distress 
signals  approved  in  accordance  wdth 

§  160.037  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(c)  Substitutions.  (1)  A  rocket 
parachute  flare  approved  in  accordance 
with  §  160.036  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant  may  be  substituted  for 
any  of  the  hand  red  flare  distress  signals 
required  under  paragraph  (a)  of  this 
section. 

(2)  One  of  the  following  may  be 
substituted  for  any  of  the  hand  orange 
smoke  distress  signals  required  under 
paragraph  (a)  or  (b)  of  this  section: 

(i)  A  rocket  parachute  flare  approved 
in  accordance  with  §  160.036  in 


subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant 

(ii)  A  hand  red  flare  distress  signal 
approved  in  accordance  with  §  160.021 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(iii)  A  floating  orange  smoke  distress 
signal  approved  in  accordance  with 
§  160.022  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(d)  Exemption  for  vessels  on  short 
runs.  A  vessel  operating  on  short  runs 
limited  to  approximately  30  minutes 
away  from  the  dock  is  not  required  to 
carry  distress  flares  and  smoke  signals 
under  this  section. 

(e)  Stowage.  Each  flare  carried  to  meet 
this  section  must  be  stowed  in  one  of 
the  following: 

(1)  A  portable  watertight  container 
marked  as  required  by  §  185.614  of  this 
chapter,  carried  at  the  operating  station; 
or  • 

(2)  A  pyrotechnic  locker  secured 
above  the  freeboard  deck,  away  from 
heat,  in  the  vicinity  of  the  operating 
station. 

Subpart  C — Life  Buoys  and  Life  jackets 

§180.70    Ring  life  buoys. 

(a)  A  vessel  must  have  one  or  more 
ring  life  buoys  as  follows: 

(1)  A  vessel  of  not  more  than  7.9 
meters  (26  feet)  in  length  must  carry  a 
minimum  of  one  life  buoy  of  not  less 
than  510  millimeters  (20  inches)  in 
diameter; 

(2)  A  vessel  of  more  than  7.9  meters 
(26  feet)  in  length,  but  not  more  than 
19.8  meters  (65  feet),  must  carry  a 
minimum  of  one  life  buoys  of  not  less 
than  610  millimeters  (24  inches)  in 
diameter;  and 

(3)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  must  carry  a 
minimum  of  three  life  buoys  of  not  less 
than  610  millimeters  (24  inches)  in 
diameter. 

(b)  Each  ring  life  buoy  on  a  vessel 
must: 

(1)  Be  approved  in  accordance  with 
§  160.050  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant; 

(2)  Be  readily  accessible; 

(3)  Be  stowed  in  a  way  that  it  can  be 
rapidly  cast  loose; 

(4)  Not  be  permanently  secured  in  any 
way;  and 

(5)  If  on  a  vessel  on  an  oceans  or 
coastwise  route,  be  orange  in  color. 

(c)  At  least  one  ring  life  buoy  must  be 
fitted  with  a  lifeline.  If  more  than  one 
ring  life  buoy  is  carried,  at  least  one 
must  not  have  a  lifeline  attached.  Each 
lifeline  on  a  ring  life  buoy  must: 

(1)  Be  buoyant; 


(2)  Be  of  at  least  18.3  meters  (60  feet) 
in  length; 

(3)  Be  non-kinking; 

(4)  Have  a  diameter  of  at  least  7.9 
millimeters  (Vir  inch); 

(5)  Have  a  breaking  strength  of  at  least 
510  kilograms  (1,124  pounds);  and 

(6)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(d)  A  vessel  must  carry  one  floating 
waterlight,  unless  it  is  limited  to 
daytime  operation,  in  which  case  no 
floating  waterlight  is  required. 

(1)  Each  floating  waterlight  must  be 
approved  in  accordance  with  §  160.010 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(2)  Each  ring  life  buoy  with  a  floating 
waterlight  must  have  a  lanyard  of  at 
least  910  millimeters  (3  feet)  in  length, 
but  not  more  than  1,830  millimeters  (6 
feet),  securing  the  waterlight  around  the 
body  of  the  ring  life  buoy. 

(3)  Each  floating  waterlight  installed 
after  March  11.  1997,  on  a  vessel 
carrying  only  one  ring  buoy,  must  be 
attached  to  the  lanyard  with  a  corrosion- 
resistant  clip.  The  clip  must  have  a 
strength  of  at  least  22.7  kilograms  (50 
pounds),  and  allow  the  waterlight  to  be 
quickly  disconnected  from  the  ring  life 
buoy. 

§180.71     Life  jackets. 

(a)  An  adult  life  jacket  must  be 
provided  for  each  person  carried  on 
board  a  vessel. 

(b)  In  addition,  a  number  of  child  size 
life  jackets  equal  to  at  least  10%  of  the 
number  of  the  person  permitted  on 
board  must  be  provided,  or  such  greater 
number  as  necessary  to  provide  a  life 
jacket  for  each  person  being  carried  that 
is  smaller  than  the  lower  size  limit  of 
the  adult  life  jackets  provided  to  meet 
this  section,  except  that: 

(1)  Child-size  life  jackets  are  not 
required  if  the  vessel's  Certificate  of 
Inspection  is  endorsed  for  the  carriage 
of  adults  only;  or 

(2)  When  all  "extended  size"  life 
preservers  (those  with  a  lower  size  limit 
for  persons  of  1,195  millimeters  (47 
inches)  in  height  or  weighing  20.4 
kilograms  (45  pounds))  are  carried  on 
board,  a  minimum  of  only  5% 
additional  child  size  devices  need  be 
carried. 

(c)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  each  life  jacket  must  be 
approved  in  accordance  with  either 

§§  160.002.  160.005.  or  160.055  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(d)  Cork  and  balsa  wood  lifejackets 
previously  approved  in  accordance  with 
§§  106.003,  or  1G0.004  in  subchapter  Q 
of  this  section,  on  board  an  existing 


vessel  prior  to  March  11, 1996,  may 
continue  to  be  used  to  meet  the 
requirements  of  this  section  until  March 
11,  1999,  of  the  interim  rules  provided 
the  lifejackets  are  maintained  in  good 
and  serviceable  condition. 

§  180.72    Personal  flotation  devices  carried 
In  addition  to  life  jackets. 

(a)  Equipment  carried  under  this 
section  is  not  acceptable  in  lieu  of  any 
portion  of  the  required  number  of 
approved  life  jackets  and  must  not  be 
substituted  for  the  approved  life  jackets 
required  to  be  worn  during  drills  and 
emergencies. 

(b)  Wearable  marine  buoyant  devices 
that  include  "ski  vests,"  "boating 
vests,"  and  'fishing  vests,"  approved  in 
accordance  with  §  160.064  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
may  be  carried  as  additional  equipment. 

(c)  Buoyant  work  vests  approved  in 
accordance  with  §  160.053  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
may  be  carried  as  additional  equipment 
for  use  of  persons  working  near  or  over 
the  water. 

(d)  Commercial  hybrid  personal 
flotation  devices  (PFD)  approved  in 
accordance  with  §  160.077  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant,  may  be  carried  as 
additional  equipment  for  use  of  persons 
working  near  or  over  the  water.  Each 
commercial  hybrid  PFD  must  be: 

(1)  Used,  stowed,  and  maintained  in 
accordance  with  the  procedures  set  out 
in  the  manual  required  for  these  devices 
under  §  160.077-29  in  subchapter  Q  of 
this  chapter  and  any  limitation(s) 
marked  on  them;  and 

(2)  Of  the  same  or  similar  design  and 
have  the  same  method  of  operation  as 
each  other  hybrid  PFD  carried  on  board. 

§180.75    Life  jacket  lights. 

(a)  Each  life  jacket  carried  on  a  vessel 
on  oceans,  coastwise,  or  Great  Lakes 
route,  niust  have  a  life  jacket  light 
approved  in  accordance  with  §  161.012 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
Each  life  jacket  light  must  be  securely 
attached  to  the  front  shoulder  area  of  the 
life  jacket. 

(b)  Notwithstanding  the  requirements 
of  paragraph  (a)  of  this  section,  life 
jacket  lights  are  not  required  for  life 
jackets  on: 

(1)  Ferries;  and 

(2)  Vessels  with  Certificates  of 
Inspection  endorsed  only  for  routes  that 
do  not  extend  more  than  20  miles  from 
a  harbor  of  safe  refuge. 
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I  iao.78    Stowage  of  lite  lacketr 

(a)  General.  Unless  otherwise  stated 
in  this  section,  life  jackets  must  be 
stored  in  convenient  places  distributed 
throughout  accommodation  spaces. 

(1)  Each  stowage  container  Tor  life 
jackets  must  not  be  capable  of  being 
locked.  If  practicable,  the  container 
must  be  designed  to  allow  the  life 
jackets  to  float  free. 

(2)  Each  life  jacket  kept  in  a  stowage 
container  must  be  readily  available. 

(3)  Each  life  jacket  stowed  overhead 
must  be  supported  in  a  manner  that 
allows  Quick  release  for  distribution. 

(4)  If  life  jackets  are  stowed  more  than 
2.130  millimeters  (7  feet)  above  the 
deck,  a  means  for  quick  release  must  be 
provided  and  must  be  capable  of 
operation  by  a  person  standing  on  the 
deck. 

(5)  Each  child  size  life  jacket  must  be 
stowed  in  a  location  that  is 
appropriately  marked  and  separated 
from  adult  life  jackets  so  the  child  size 
life  jackets  are  not  mistaken  for  adult 
life  jackets. 

(b)  Additional  personal  flotation 
devices.  The  stowage  locations  of  the 
personal  flotation  devices  carried  in 
addition  to  life  jackets  under  §  180.72. 
must  be  separate  from  the  life  jackets, 
and  such  as  not  to  be  easily  confused 
with  that  of  the  life  jackets. 

Subpart  0-Survival  Craft 
Arrangements  and  Equipment 

§180.130    Stowage  of  survival  craft 

(a)  Each  survival  craft  must  be: 

(1)  Secured  to  the  vessel  by  a  painter 
with  a  float-free  link  permanently 
attached  to  the  vessel  except  that  a  float- 
free  link  is  not  required  if  the  vessel 
operates  only  on  waters  not  as  deep  as 
the  length  of  the  painter; 

(2)  Stowed  so  tnat  when  the  vessel 
sinks  the  survival  craft  floats  free  and. 
if  inflatable,  inflates  automatically: 

(3)  Stowed  in  a  position  that  is  readily 
accessible  to  crew  members  for 
launching,  or  else  provided  with  a 
remotely  operated  device  that  releases 
the  survival  craft  into  launching 
position  or  into  the  water; 

(4)  Stowed  in  a  way  that  permits 
manual  release  from  its  securing 
arrangements; 

(5)  Ready  for  immediate  use  so  that 
crew  members  can  carry  out 
preparations  for  embarkation  and 
launching  jn  less  than  5  minutes; 

(6)  Provided  with  means  to  prevent 
shifting: 

(7)  Stowed  in  a  way  that  neither  the 
survival  craft  nor  its  stowage 
arrangements  will  interfere  with  the 
embarkation  and  operation  of  any  other 
survival  craft  at  any  other  launching 
station: 


(8)  Stowed  in  a  way  that  any 
protective  covers  will  not  interfere  with 
launching  and  embarkation; 

(9)  Fully  equipped  as  required  under 
this  part;  and 

(10)  Stowed,  as  far  as  practicable,  in 
a  position  sheltered  from  breaking  seas 
and  protected  from  damage  by  fire. 

(b)  A  hydrostatic  release  unit  when 
used  in  a  float-free  arrangement  must  be 
approved  in  aucuidaiice  with  §  160.0G2 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(c)  A  mechanical,  manually  operated 
device  to  assist  in  launching  a  survival 
craft  must  be  provided  if: 

(1)  The  survival  craft  weights  more 
than  90.7  kilograms  (200  pounds):  and 

(2)  The  survival  craft  requires  lifting 
more  than  300  vertical  millimeters  (one 
vertical  foot)  to  be  launched. 

§180.137    Stowage  otllfe  floats  and 
buoyant  apparatus. 

(a)  In  addition  to  meeting  §  180.130. 
each  life  float  and  buoyant  apparatus 
must  be  stowed  as  required  under  this 
section. 

(b)  The  float-free  link  required  by 
§  180.130(a)(1)  must  be: 

(1)  Certified  to  meet  §  160.073  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant; 

(2)  Of  proper  strength  for  the  size  of 
the  life  float  or  buoyant  apparatus  as 
indicated  on  its  identification  tag;  and 

(3)  Secured  to  the  painter  at  one  end 
and  to  the  vessel  on  the  other  end. 

(c)  The  means  used  to  attach  the  float- 
free  link  to  the  vessel  must: 

(1)  Have  a  breaking  strength  of  at  least 
the  breaking  strength  of  the  painter: 

(2)  If  synthetic,  be  of  a  dark  color  or 
of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light:  and 

(3)  If  metal,  be  corrosion  resistant. 

(d)  If  the  life  float  or  buoyant 
apparatus  does  not  have  a  painter 
attachment  fitting,  a  means  for  attaching 
the  painter  must  be  provided  by  a  wire 
or  line  that: 

(1)  Encircles  the  body  of  the  device; 

(2)  Will  not  slip  off; 

(3)  Has  a  breaking  strength  that  is  at 
least  the  strength  of  the  painter:  and 

(4)  If  synthetic,  is  of  a  dark  color  or 
is  of  a  type  certified  to  be  resistant  to 
deterioration  from  ultraviolet  light. 

(e)  If  the  vessel  carried  more  than  one 
life  float  or  buoyant  apparatus  in  a 
group  with  each  group  secured  by  a 
single  painter 

(1)  The  combined  weight  of  each 
group  of  life  floats  and  buoyant 
apparatus  must  not  exceed  181 
kilograms  (400  pounds): 

(2)  Each  group  of  life  floats  and 
buoyant  apparatus  is  considered  a  single 
survival  craft  for  the  purposes  of 

§  180.130(c); 


(3)  Each  life  float  and  buoyant 
apparatus  must  be  individually  attached 
to  the  painter  bv  a  line  meeting 

§§  180.175(e)(3J  (ii),  (iii),  and  (iv)  and 
long  enough  that  each  life  float  or 
buoyant  apparatus  can  float  without 
contacting  any  other  life  float  or 
buoyant  apparatus  in  the  group;  and 

(4)  The  strength  of  the  fToat-ft«e  link 
under  paragraph  (b)(2)  of  this  section 
and  the  strength  of  the  painter  under 

§  180.175(e)(3)(ii)  must  be  determined 
by  the  combined  capacity  of  the  group 
of  life  floats  and  buoyant  apparatus. 

(0  Life  floats  and  buoyant  apparatus 
must  not  be  stowed  in  tiers  more  than 
1,220  millimeters  (4  feet)  high.  When 
stowed  in  tiers,  the  separate  units  must 
be  kept  apart  by  spacers. 

§  1 80. 1 50    Survival  craft  embarkation 
arrangements. 

(a)  A  launching  appliance  that 
complies  with  the  installatitJn  and 
arrangement  requirements  for  launching 
appliances  in  subchapter  W  of  this 
chapter  must  be  provided  for  each 
inflatable  liferaft  and  inflatable  buoyant 
apparatus  when  either: 

(1)  The  embarkation  station  for  the 
survival  craft  is  on  a  deck  more  than  4.5 
meters  (15  feet)  above  the  waterline:  or 

(2)  The  inflatable  liferaft  and 
inflatable  buoyant  apparatus  is  boarded 
prior  to  being  placed  in  the  water. 

(b)  A  embarkation  ladder,  approved  in 
accordance  with  §  160.017  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
must  be  at  each  embarkation  station  if 
the  distance  from  the  deck  on  which  an 
embarkation  station  is  located  to  the 
ves-sel's  lightest  operating  waterline  is 
more  than  3,050  millimeters  (10  feet). 

§  1 80. 1 75    Survival  craft  equipment 

(a)  General.  Each  item  of  survival  craft 
equipment  must  be  of  good  quality,  and 
efficient  for  the  purpose  it  is  intended 
to  serve.  Unless  otherwise  stated  in  this 
section,  each  item  of  equipment  carried, 
whether  required  under  this  section  or 
not.  must  be  secured  by  lashings,  stored 
in  lockers,  compartments,  brackets,  or 
have  equivalent  mounting  or  storage 
arrangements  that  do  not: 

(1)  Reduce  survival  craft  capacity; 

(2)  Reduce  space  available  to  the 
occupants: 

(3)  Interfere  with  launching,  recovery, 
or  rescue  operations:  or 

(4)  Adversely  affect  seaworthiness  of 
the  survival  craft. 

(b)  Inflatable  liferafts.  Each  inflatable 
liferaft  must  have  one  of  the  following 
equipment  packs  as  shown  by  the 
markings  on  its  container: 

(1)  Safety  of  Life  at  Sea  (SOLAS)  B 
Pack;  or 


(2)  SOLAS  A  Pack. 

(c)  Life  floats.  Each  life  float  must  be 
fitted  with  a  lifeline,  pendants,  two 
paddles,  a  painter,  and  a  light. 

(d)  Buoyant  apparatus.  Each  buoyant 
apparatus  must  be  fitted  with  a  lifeline, 
pendants,  a  painter,  and  a  light. 

(e)  Equipment  specifications  for  life 
floats  and  buoyant  apparatus.  The 
equipment  required  for  lifefloats  and 
buoyant  apparatus  must  m.eet  the 
following  specifications: 

(1)  Lifeline  and  pendants.  The  lifeline 
and  pendants  must  be  as  furnished  by 
the  manufacturer  wdth  the  approved  life 
float  or  buoyant  apparatus.  Replacement 
lifelines  and  pendants  must  meet  Ihe 
requirements  in  Subpart  160.010  of  this 
chapter. 

(2)  Paddle.  Each  paddle  must  be  of  at 
least  1,220  millimeters  (4  feet)  in  length, 
lashed  to  the  life  float  to  which  it 
belongs  and  buoyant. 

(3)  Painter.  The  painter  must: 

(i)  Be  of  at  least  30.5  meters  (100  feet) 
in  length,  but  not  less  than  3  times  the 
distance  between  the  deck  where  the 
life  float  or  buoyant  apparatus  it  serves 
is  stowed  and  the  lowest  load  waterline 
of  the  vessel: 

(ii)  Have  a  breaking  strength  of  at  least 
680  kilograms  (1,500  pounds),  except 
that  if  the  capacity  of  the  life  float  or 
buoyant  apparatus  is  50  persons  or 
more,  the  breaking  strength  must  be  at 
least  1.360  kilograms  (3,000  pounds): 

(iii)  Be  of  a  dark  color  if  synthetic,  or 
of  a  type  certified  to  be  resistant  to 
deterioration  fi-om  ultraviolet  light;  and 

(iv)  Be  stowed  in  such  a  way  that  it 
runs  out  freely  when  the  life  float  or 


buoyant  apparatus  floats  away  from  a 
sinking  vessel. 

(4)  Light.  The  light  must  be  a  floating 
waterlight  approved  in  accordance  with 
§  1 6 1 . 0 1 0  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant.  The  floating 
waterlight  must  be  attached  around  the 
body  of  the  life  float  or  buoyant 
apparatus  by  a  12-thread  manila,  or 
equivalent,  lanyard  of  at  least  5.5  meters 
(18  feet)  in  length. 

(f)  Other  survival  craft.  If  survival 
craft  other  than  inflatable  liferafts,  life 
floats,  inflatable  buoyant  apparatus,  and 
buoyant  apparatus  are  carried  on  the 
vessel,  such  as  lifeboats  or  rigid  liferafts, 
they  must  be  installed,  arranged,  and 
equipped  as  required  under  subchapter 
H  (Passenger  Vessels)  of  this  chapter  for 
passenger  vessels  on  the  same  route. 


Subpart  E — Number 
Survival  Craft 


ani.  Type  of 


§180  200    Survival  craft— general. 

ia;  Lach  survival  craft  required  on  a 
vessel  by  this  part  must  meet  one  of  the 
following: 

(1)  For  an  inflatable  liferaft — Subpart 
160.151  in  subchapter  Q  of  this  chapter, 
or  other  standard  specified  by  the 
Commandant,  with  the  applicable 
equipment  pack,  as  determined  by  the 
cognizant  OCMI.  Each  inflatable  liferaft 
required  on  a  vessel  by  this  part  must 
have  a  capacity  of  6  persons  or  more. 
Inflatable  liferafts  may  be  substituted  for 
inflatable  buoyant  apparatus  or  life 
floats  required  under  this  section; 

(2)  For  a  life  float— Subpart  160.027  in 
subchapter  Q  of  this  chapter,  or  other 

Table  180.200(c) 


standard  specified  by  t^e  Commandant. 
Buoyant  apparatus  may  be  used  to  meet 
requirements  for  life  floats  if  the 
buoyant  apparatus  was  installed  on 
board  the  vessel  on  or  before  March  11, 
1996,  and  if  the  buoyant  apparatus 
remains  in  good  and  serviceable 
condition: 

(3)  For  an  inflatable  buoyant 
apparatus — Subpart  160.010  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
Inflatable  buoyant  apparatus  may  be 
substituted  for  life  floats  required  under 
this  section. 

(4)  For  a  buoyant  apparatus — Subpart 
160.010  in  subchapter  Q  of  this  chapter, 
or  other  standard  specified  by  the 
Commandant.  An  existing  buoyant 
apparatus  may  not  be  used  to  satisfy  the 
requirements  for  life  floats  on  existing 
vessels  wishing  to  upgrade  the  total 
number  of  passengers  carried  on  an 
oceans  route. 

(b)  If  the  vessel  carries  a  small  boat  or 
boats,  the  capacity  of  these  boats  may  be 
counted  toward  the  buoyant  apparatus 
or  life  float  capacity  required  by  this 
part.  Such  boats  must  meet  the 
requirements  for  safe  loading  emd 
flotation  in  33  CFR  Part  183,  and  must 
meet  the  stowage,  launching,  and 
equipment  requirements  in  this  part  for 
the  survival  craft  they  replace. 

(c)  A  summary  of  survival  craft 
requirements  is  provided  in  Table 
180.200(c).  The  citations  in  brackets 
identify  the  sections  of  this  part  that 
contain  the  specific  requirements. 


Route 


Oceans 


Coastwise 


Limited  Coastwise   (Not  more  than  20  miles 
from  a  harbor  of  safe  refuge). 


Survival  craft  requirements 


(a)  cold  water'— 100%  ISA— Si 80.202(a)(1). 

(!)  w/subdivision2— 100%  LF—§  180.202(a)(2). 
(c)  warm  water  3-^7%  IBA*— Si  80.202(b). 

(a)  wood  vsis  in  cold  water. 

(i)  67%  IBA—§  180.204(a)(1). 

(ii)  w/subdivision— 100%  LF— Si  80.204(a)(2). 

(b)  nonwood  and  vsis  operating  in  warm  water, 
(i)  100%  LF—§  180.204  (b)  and  (c). 

(c)  within  three  miles  of  shore.  , 
(i)  w/o  subdivision— 100%  LF—§  180.204(d)(1). 
(ii)  w/subdivision— 50%  LF—§  180.204(d)(2). 

(iii)  w/fioat  free  406  MHz  EPIRB— 50%  LF—§  180.204(d)(3). 

(a)  wood  vsis  in  cold  water, 
(i)  67%  ISA— §  180.205(a)(1). 

(ii)  w/subdivision— 100%  LF—§  180.205(a)(2). 

(b)  nonwood  vessels  in  cold  water— 100%  LF — §  180.205(b). 

(c)  within  three  miles  of  shore — §  180.205(d). 

(A)  w/o  subdivision — 100%  LF. 

(8)  w/subdivision— 50%  LF. 

(C)  w/float  free  406  I^Hz  EPIRB— 50%  LF. 

(d)  vessels  operating  in  warm  water, 
(i)  50%  LF—§  180.205(c). 

(ii)  within  three  miles  of  shore. 

(A)  w/o  subdivision— 50%  LF—§  180.205(e)(1). 

(B)  w/subdivision— NONE— §  180.205(e)(2). 
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Table  i  80.200(c>— Continued 

Route 

Survival  craft  requirements 

(C)  w/ttoat  free  406  MHz  EPIRB-NONE—        §  1 80.205(e)(3). 

Great  Lakes  

(a)  same  as  Limited  Coastvwse  (a)  &  (b>— §  160.206(a). 

(b)  within  one  mite  of  shore— NONE  ^— §  180206(b). 

Lakes.  Bays.  &  Sounds*-'  — 

(a)  vwood  vsis  in  coid  water. 

(i)  100%  LF—§  180.207(a)(1). 

(ii)  w/subdivision— 50%  LF—§  180207(a)(2). 

(b)  nonwood— 60%  LF— §  1 80.207(b). 

(C)  within  1  mite  of  shore— NONE— §  180207(e). 

(d)  warm  water— NONE— §  180.207(c). 

RIVERS  '^  ..- ~ — 

(a)  cold  water. 

(i)  w/o  subdivision— 50%  LF—§  180.208(a)(1). 

(N)  w/subdKrision—f^NE—§  180.208(a)(2). 

(Ni)  within  one  mite  of  shore— NONE— §  1 80.208(d). 

(b)  warm  water— NONE— §  180.208(b) 

Abbreviations  used: 

ILR-lnM^)le  Sferaft 

IBA«lnf1atabte  Buoyant  Apparatus 

LF-Ufe  Float.  As  altowed  by  §  180.15(d)  any  buoyant  apparatus  in  use  on  an  existing  vessel  on  March  1 1 ,  1996,  may  be  used  to  meet  tt>e  re- 
quirements for  LF  as  long  as  ttie  buoyant  apparatus  is  in  good  and  serviceat)ie  condition. 

Footnotes: 

'  Cold  water  means  the  cognuarrt  OCMI  has  determined  ttie  monthly  mean  low  temperature  of  the  water  is  5  1 5"  C  (59°  F).  ' 

'  Vessels  <  65  ft  carrying  s  49  passengers  built  before  March  1 1 .  2001 .  may  meet  the  collision  txilkhead  standards  in  §  1 79.310  arxl  one-com- 
partment subdivision  sutidr^sion  standards  in  §§  1 79.220  and  1 79.320  at  teast  in  way  of  ttie  engine  room  and  la^arette  in  lieu  of  the  subdivision 
requirements  contained  m  this  Part. 

3  Warm  water  means  the  cognizant  OCMI  has  detemnned  ttie  monthly  mean  low  temperature  of  ttie  water  is  >  1 5°  C  (59°  F). 

'Vessels  operating  m  warn  water  may  substrtute  100%  LF  in  lieu  of  67%  ISA— §  180.202(d). 

*OCMI  fray  reduce  primary  lifesaving  (or  seasonal  or  terry  type  operations  on  the  Great  Lakes— §  180.206(b). 

•  Shaltow  water  excepbor> — §  1 80.207(e) 
tre  survival  craft  requii 
§  180.208(e)  ' 


'OCMI  may  redur»  survival  craft  requirements  based  upon  ttie  route,  communicatwns  sct>edule  and  partk;ipatk>n  in  VTS — §180.207(0  and 
)0.208(e) 
'  Shaltow  water  excepton— §  1 80.208(e)C. 


UMI 


$  180.202    Survival  craft— vessels 
operating  an  oceans  routes. 

(a)  Each  vessel  certificated  to  operate 
on  an  oceans  route  in  cold  water  must 
either: 

(1)  Be  provided  with  inflatable 
buoyant  apparatus  of  an  aggregate 
capacity  that  will  accommodate  at  least 
100%  of  the  total  number  of  persons 
permitted  on  board:  or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  in  this 
chapter  or  171.085  in  subchapter  S  of 
this  chapter,  and  the  standards  for 
subdivision  in  §§179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  sul)chapter  S  of  this  chapter,  as 
appropriate,  and  be  provided  with  hfe 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 

(b)  Each  vessel  certificated  to  operate 
on  an  oceans  route  in  warm  water  must 
either: 

(1)  Be  provided  with  inflatable 
buoyant  apparatus  of  an  aggregate 
capacity  that  will  accommodate  at  least 
67%  of  the  total  number  of  persons 
permitted  on  board;  or 

(2)  Be  provided  with  life  floats  of  an 
aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 


§  180.304    Survival  craft — vessels 
operating  on  coastwise  routes. 

(a)  Except  as  allowed  by  paragraph  (c) 
of  this  section,  each  vessel  constructed 
of  wood  certificated  to  operate  on  a 
coastwise  route  in  cold  water  must 
either: 

(1)  Be  provided  with  inflatable 
buoyant  apparatus  of  an  aggregate 
capacity  that  will  accommodate  at  least 
67%  of  the  total  number  of  persons 
permitted  on  board;  or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  of  this 
chapter  or  171.085  in  subchapter  S  of 
this  chapter  and  the  standards  for 
subdivision  in  §§179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  subchapter  S  of  this  chapter,  as 
appropriate,  and  be  provided  with  Ufe 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 

(b)  Each  vessel  constructed  of  a 
material  other  than  wood  certificated  to 
operate  on  a  coastwise  route  in  cold 
water  must  be  provided  with  life  floats 
of  an  aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 

(c)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  coastwise  route  in  warm 
water  must  be  provided  with  life  floats 


of  an  aggregate  capacity  that  will 
accomhiodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board, 
(d)  Each  vessel  certificated  to  operate 
on  a  coastwise  route  within  three  miles 
of  land  must  either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  of  this 
subchapter  or  171.085  in  subchapter  S 
of  this  chapter,  and  the  standards  for 
subdivision  in  §§  179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  subchapter  S  of  this  chapter,  as 
appropriate,  and  be  provided  with  life 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board. 

(3)  Have  on  board  a  FCC  Type 
Accepted  Category  1  406  MHz  EPIRB, 
installed  to  automatically  float  free  and 
activate,  and  be  provided  with  life  floats 
of  an  aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board. 

§  180.205    Survival  craft— vessels 
operating  on  limited  coastwise  routes. 

(a)  Except  as  allowed  by  paragraph  (d) 
of  this  section,  each  vessel  constructed 


of  wood  certificated  to  operate  on  a 
limited  coastwise  route  in  cold  water 
must  either: 

(1)  Be  provided  with  inflatable 
"buoyant  apparatus  of  an  aggregate 
capacity  that  will  accommodate  at  least 
67%  of  the  total  number  of  persons 
permitted  on  board;  or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§179.310  of  this 
chapter  or  171.085  in  subchapter  S  of 
this  chapter,  and  the  standards  for 
subdivision  in  §§  179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  subchapter  S  of  this  chapter,  as 
appropriate,  and  be  provided  with  life 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board. 

(b)  Except  as  allowed  by  peiragraph  (d) 
of  this  section,  each  vessel  constructed 
of  a  material  other  than  wood 
certificated  to  operate  on  a  limited 
coastwrise  route  in  cold  water  must  be 
provided  with  life  floats  of  an  aggregate 
capacity  that  will  accommodate  at  least 
100%  of  the  total  number  of  persons 
permitted  on  board. 

(c)  Except  as  allowed  by  paragraph  (e) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  limited  coastwise  route 
in  warm  water  must  be  provided  vdth 
life  floats  of  an  aggregate  capacity  that 
will  accommodate  at  least  50%  of  the 
total  number  of  persons  permitted  on 
board. 

(d)  Each  vessel  certificated  to  operate 
on  a  limited  coastwise  route  within 
three  miles  of  land  in  cold  water  must 
be  provided  with  the  survival  craft 
required  by  §  180.204(d). 

(e)  Each  vessel  certificated  to  operate 
on  a  limited  coastwise  route  within 
three  miles  of  land  in  warm  water  must 
either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(2)  Meet  either  the  standards  for 
colhsion  bulkheads  in  §§  179.310  of  this 
chapter  or  171.085  in  subchapter  S  of 
this  chapter,  and  the  standards  for 
subdivision  in  §§  179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  subchapter  S  of  this  chapter,  as 
appropriate,  and  not  be  required  to  carry 
survival  craft;  or 

(3)  Have  on  board  a  FCC  Type 
Accepted  Category  1  406  MHz  EPIRB, 
installed  to  automatically  float  free  and 
activate,  and  not  be  required  to  carry 
survival  craft. 


§180.206    Survival  craft— vessels 
operating  on  Great  Lakes  'Outes 

(1)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  each  vessel  certificated 
to  operate  on  a  Great  Lakes  route  must 
be  provided  with  the  survival  craft 
required  by  §§  180.204  (a)  through  (e), 
as  appropriate. 

fb)  Each  vessel  certificated  to  operate 
on  a  Great  Lakes  route  within  one  mile 
of  land  is  not  required  to  carry  survival 
craft  is  the  OCMI  determines  that  it  is 
safe  to  do  so,  taking  into  consideration 
the  vessel's  scope  of  operation,  hazards 
of  the  route,  and  availability  of 
assistance. 

§  180.207     Surviva!  craft  -vessels 
operating  on  lakes  t5ays  and  sounds 
routes. 

(a)  Except  as  allowed  by  paragraphs 
(d).  (e)  and  (f)  of  this  section,  each 
vessel  constructed  of  wood  certificated 
to  operate  on  a  lakes,  bays,  and  sounds 
route  in  cold  water  must  either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  that  vdll 
accommodate  at  least  100%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§  179.310  of  this 
chapter  or  171.085  in  subchapter  S  of 
this  chapter,  and  the  standards  for 
subdivision  in  §§  179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  subchapter  S  of  this  chapter,  as 
appropriate,  and  be  provided  with  life 
floats  of  an  aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board. 
fb)  Except  as  allowed  by  paragraphs 
(e)  and  (f)  of  this  section,  each  vessel 
constructed  of  a  material  other  than 
wood  certificated  to  operate  on  a  lakes, 
bays,  and  sounds  route  in  cold  water 
must  be  provided  with  buoyant 
apparatus  of  an  aggregate  capacity  that 
will  accommodate  at  least  50%  of  the 
total  number  of  persons  permitted  on 
board. 

(c)  A  vessel  certificated  to  operate  on 
a  lakes,  bays,  and  sounds  route  in  warm 
water  is  not  required  to  carry  survival 
craft. 

(d)  A  vessel  certificated  to  operate  on 
a  lake,  bays,  and  soimds  route  within 
one  mile  of  land  is  not  required  to  carry 
survival  craft. 

(e)  For  a  vessel  certificated  to  operate 
on  a  lakes,  bays,  and  sounds  route  in 
shallow  water  where  the  vessel  can  not 
sink  deep  enough  to  submerge  the 
topmost  passenger  deck  or  where 
survivors  can  wade  ashore,  the 
cognizant  CX]MI  may  waive  a 
requirement  for  life  floats,  if  the  (XMI 


determines  that  it  is  safe  to  do  so,  taking 
into  consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availability  of  assistance. 

(f)  Each  vessel  operating  with  a  set 
schedule  on  a  specific  route  that  does 
not  take  it  more  than  20  nautical  miles 
from  a  harbor  of  safe  refuge,  and  that 
maintains  a  15  minute  radio 
communications  schedule  with  an 
operations  base,  or  participates  in  a 
Vessel  Traffic  Service  (VTS),  may  be 
granted  a  reduction  in  the  survival  craft 
requirements  of  this  section  if  the 
cognizant  OCMI  is  satisfied  that  a 
sufficient  level  of  safety  exists. 

§  180.208    Survival  Craft— vessels 
operating  on  rivers  routes. 

(a)  Except  as  allowed  by  paragraphs 
(c),  (d)  and  (e)  of  this  section,  each 
vessel  certificated  to  operate  on  a  rivers 
route  in  cold  water  must  either: 

(1)  Be  provided  with  life  floats  of  an 
aggregate  capacity  that  will 
accommodate  at  least  50%  of  the  total 
number  of  persons  permitted  on  board; 
or 

(2)  Meet  either  the  standards  for 
collision  bulkheads  in  §§179.310  of  this 
chapter  or  171.085  in  subchapter  S  of 
this  chapter,  and  the  standards  for 
subdivision  in  §§  179.220  and  179.320 
of  this  chapter,  or  the  standards  for 
subdivision  and  damaged  stability  in 

§§  171.070  through  171.073  and  171.080 
in  subchapter  S  of  this  chapter,  as 
appropriate,  and  not  be  required  to  carry 
survival  craft. 

(b)  A  vessel  certificate  to  operate  on 
a  rivers  route  in  warm  water  is  not 
required  to  carry  survival  craft. 

(c)  A  vessel  certificated  to  operate  on 
a  rivers  route  within  one  mile  of  land 
is  not  required  to  carry  survival  craft. 

(d)  For  a  vessel  certificated  to  operate 
on  a  rivers  route  in  shallow  water  where 
the  vessel  can  not  sink  deep  enough  to 
submerge  the  topmost  passenger  deck  or 
where  survivors  can  wade  ashore,  the 
cognizant  OCMI  may  waive  a 
requirement  for  life  floats,  if  the  (XiMI 
determines  that  it  is  safe  to  do  so,  taking 
into  consideration  the  vessel's  scope  of 
operation,  hazards  of  the  route,  and 
availability  of  assistance. 

(e)  Each  vessel  operating  with  a  set 
schedule  on  a  specific  route  that 
maintains  a  15  minute  radio 
communications  schedule  with  an 
operations  base,  or  participates  in  a 
Vessel  Traffic  Service  (VTS),  may  be 
granted  a  reduction  in  the  survival  craft 
requirement  of  this  section  if  the 
cognizant  CX^MI  is  satisfied  that  a 
sufficient  level  of  safety  exists. 

§  1 80.21 0    Rescue  boats. 

(a)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  must  carry  at  least 
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one  rescue  boat  unless  the  cognizant 
OCMI  determines  that: 

(1)  The  vessel  is  sufficiently 
maneuverable.  arranged,  and  equipped 
to  allow  the  crew  to  recover  a  helpless 
person  from  the  water 

(2)  Recovery  of  a  helpless  person  can 
be  observed  from  the  operating  station: 
and 

(3)  The  vessel  does  not  regularly 
engage  in  operations  that  resthct  its 
maneuverability. 

(b)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  is  not  required 
to  carry  a  rescue  boat  unless: 

(1)  The  vessel  carries  passengers  on 
an  open  or  partially  enclosed  deck:  and 

(2)  The  cognizant  OCMI  determines 
that  the  vessel  is  designed,  arranged,  or 
involved  in  operations  so  that  the  vessel 
itself  cannot  serve  as  an  adequate  rescue 
craft. 

(c)  On  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length,  a  required 
rescue  boat  and  its  installation  must 
meet  the  requirements  in  subchapter  H 
(Passenger  Vessels)  of  this  chapter  for  a 
rescue  boat  on  a  passenger  vessel  having 
the  same  route.  On  a  vessel  of  not  more 
than  19.8  meters  (65  feet)  in  length,  a 
required  rescue  boat  must  be  acceptable 
to  the  cognizant  OCMI. 

PART  ^fl^-FIRE  PROTECTION 

Subpart  A — General  Provisions 
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181.115    Applicability  to  existing  vessels. 

181.120    Equipment  installed  but  not 

required 
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Subpart  C — Fire  Main  Systam 
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181.310    Fire  main  and  hydrants. 
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45FR  58801,  3  CFR.  1980  Comp..  p.  277;  49 
CFRl.46. 


Subpart  A — General  Provisions 

§181.115    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  section,  an 
existing  vessel  must  comply  with  the 
&re  protection  equipment  regulations 
applicable  to  the  vessel  on  March  10. 
1996,  or,  as  an  alternative,  the  vessel 
may  comply  with  the  regulations  in  this 
part. 

(b)  An  existing  vessel  with  a  hull,  or 
a  machinery  space  bo\mdary  bulkhead 
or  deck,  composed  of  wood  or  fiber 
reinforced  plastic,  or  sheathed  on  the 
interior  in  Rber  reinforced  plastic,  must 
comply  with  the  requirements  of 

§  181.400  of  this  part  on  or  before  March 
11,  1999. 

(c)  New  installations  of  Hre  protection 
equipment  on  an  existing  vessel,  which 
are  completed  to  the  satisfaction  of  the 
cognizant  Officer  in  Charge.  Marine 
Inspection  (OCMI)  on  or  after  March  1 1 . 
1996,  must  comply  with  the  regulations 
of  this  part.  Replacement  of  existing 
equipment  installed  on  the  vessel  prior 
to  March  11,  1996.  need  not  comply 
with  the  regulations  in  this  part. 

i  181.120    Equipment  Installed  but  not 
required. 

Fire  extinguishing  and  detecting 
equipment  installed  on  a  vessel  in 
excess  of  the  requirements  of  §§  181.400 
and  181.500  must  be  designed, 
constructed,  installed  and  maintained  in 
accordance  with  a  recognized  industry 
standard  acceptable  to  the 
Commandant. 

Subpart  B — Reserved 

Subpart  C — Fire  Main  System 

$181,300    Fire  pumps. 

(a)  A  self  priming,  power  driven  fire 
pump  must  be  installed  on  each  vessel: 

(i)  Of  not  more  than  19.8  meters  (65 
feet)  in  length  which  is  a  ferry  vessel: 

(ii)  Of  not  more  than  19.8  meters  (65 
feet)  in  length  that  carries  more  than  49 
passengers:  or 

(iii)  Of  more  than  19.8  meters  (65  feet) 
in  length. 

(b)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  more 
than  49  passengers,  and  on  a  vessel  of 
more  than  19.8  meters  (65  feet)  in 
length,  the  minimum  capacity  of  the  fire 
pump  must  be  189  liters  (50  gallons)  per 
minute  at  a  pressure  of  not  less  than  414 
kPa  (60  psi)  at  the  pump  outlet.  The 
pump  outlet  must  be  fitted  with  a 
pressure  gauge. 

(c)  On  a  ferry  vessel  of  not  more  than 
19.8  meters  (65  feet)  in  length  carrying 
not  more  than  49  passengers,  the 
minimum  capacity  of  the  fire  pump 


must  be  38  liters  (10  gallons)  per 
minute.  The  fire  pump  must  be  capable 
of  projecting  a  hose  stream  from  the 
highest  hydrant,  through  the  hose  and 
nozzle  required  by  §  181.320  of  this 
part,  a  distance  of  7.6  meters  (25  feet). 

(d)  A  fire  pump  may  be  driven  by  a 
propulsion  engine.  A  fire  pump  must  be 
permanently  connected  to  the  fire  main 
and  may  be  connected  to  the  bilge 
system  to  meet  the  requirements  of 

§  182.520  of  this  chapter. 

(e)  A  fire  pump  must  be  capable  of 
both  remote  operation  from  the 
operating  station  and  local,  manual 
operations  at  the  pump. 

$181,310    Fire  nfMin  arc '^ycrfnts. 

(a)  A  vessel  that  has  a  power  driven 
fire  pump  must  have  a  sufficient 
niunber  of  fire  hydrants  to  reach  any 
part  of  the  vessel  using  a  single  length 
of  fire  hose. 

(b)  Piping,  valves,  and  fittings  in  a  fire 
main  system  must  comply  with  Subpart 
G,  Part  182.  of  this  chapter. 

$  181.320    Fire  hoses  and  nozzles. 

(a)  A  fire  hose  with  a  nozzle  must  be 
attached  to  each  fire  hydrant  at  all 
times.  For  fire  stations  located  on  open 
decks  or  cargo  decks,  where  no 
protection  is  provided,  hoses  may  be 
temporarily  removed  during  heavy 
weather  or  cargo  handling  operations, 
respectively.  Hoses  so  removed  must  be 
stored  in  nearby  accessible  locations. 

(b)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  more 
than  49  passengers,  and  on  a  vessel  of 
more  than  19.8  meters  (65  feet)  in 
length,  each  hose  must: 

(1)  Be  lined  commercial  fire  hose  that 
conforms  to  Underwriters  Laboratory 
(UL)  19  "Lined  Fire  Hose  and  Hose 
Assemblies,"  or  hose  that  is  listed  and 
labeled  by  an  independent  laboratory 
recognized  by  the  Commandant  as  being 
equivalent  in  performance;. 

(2)  Be  15.25  meters  (50  feet)  in  length 
and  40  millimeters  (1.5  inches)  in 
diameter;  and 

(3)  Have  fittings  of  brass  or  other 
suitable  corrosion-resistant  material  that 
comply  with  National  Fire  Protection 
Association  (NFPA)  1963  "Standard  for 
Fire  Hose  Connections,"  or  other 
standard  specified  by  the  Commandant. 

(c)  Each  fire  hose  on  a  vessel  of  not 
more  than  19.8  meters  (65  feet)  in  length 
carrying  not  more  than  49  passengers 
must: 

(1)  Comply  with  paragraphs  (b)(1)  and 
(b)(3)  of  this  section  or  be  garden  type 
hose  of  not  less  than  16  millimeters 
(0.625  inches)  nominal  inside  diameter; 

(2)  Be  of  one  piece  not  less  than  7.6 
meters  (25  feet)  and  not  more  than  15.25 
meters  (50  feet)  in  length:  and 
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(3)  If  of  the  garden  type,  be  of  a  good 
commercial  grade  constructed  of  an 
iiuier  rubber  tube,  plies  of  braided  fabric 
reinforcement,  and  an  outer  cover  of 
rubber  tube,  plies  of  braided  fabric 
reinforcement,  and  an  outer  cover  of 
rubber  or  equivalent  material,  and  of 
sufficient  strength  to  withstand  the 
maximum  pressure  that  can  be 
produced  by  the  fire  pump.  All  fittings 
on  the  huse  inusi  be  of  suitable 
corrosion-resistant  material. 

(d)  Each  nozzle  must  be  of  corrosion- 
resistant  material  and  be  capable  of 
being  changed  between  a  solid  stream 
and  a  spray  pattern.  A  nozzle  on  a 
vessel  of  not  more  than  19.8  meters  (65 
feet)  in  length  carrying  more  than  49 
passengers,  and  on  a  vessel  of  more  than 
19.8  meters  (65  feet)  in  length,  must: 

(1)  Be  of  a  type  approved  in 
accordance  with  §  160.027  in 
subchapter  Q  of  this  chapter;  or 

(2)  Be  of  a  type  recognized  by  the 
Commandant  as  being  equivalent  in 
performance. 

Suboa-'l  D — "'xed  Flrp  Extlnqulshing 

anc  JeteCi^.g  Systen-R 

$181,400     Wne-e  ^equirec 

(a)  The  following  spaces  must  be 
equipped  with  a  fixed  gas  fire 
extinguishing  system,  in  compliance 
with  §  181.410,  or  other  fixed  fire 
extinguishing  system  specifically 
approved  by  the  Commandant,  except  as 
otherwise  allowed  by  paragraph  (b)  of 
this  section: 

(1)  A  space  containing  propulsion 
machinery; 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  37.3 
kW  (50  hp); 

(3)  A  space  containing  an  oil  fired 
boiler: 

(4)  A  space  containing  machinery 
powered  by  gasoline  or  other  fuels 
having  a  flash  point  of  43.3°  C  (110°  F) 
or  lower; 

(5)  A  space  containing  a  fuel  tank  for 
gasoline  or  any  other  fuel  having  a  flash 
point  of  43. 3°  C  (110°  F)  or  lower; 

(6)  A  space  containing  combustible 
cargo  or  ship's  stores  inaccessible 
during  the  voyage  (in  these  types  of 
spaces  only  carbon  dioxide,  and  not 
Halon,  systems  will  be  allowed); 

(7)  A  paint  locker;  and 

(8)  A  storeroom  containing  flammable 
liquids  (including  liquors  of  80  proof  or 
higher  where  liquor  is  packaged  in 
individual  containers  of  9.5  liters  (2.5 
gallons)  capacity  or  greater). 

(b)  Alternative  system  types  and 
exceptions  to  the  requirements  of 
paragraph  (a)  of  this  section  are: 

(1)  A  fixed  gas  fire  extinguishing 
system,  which  is  capable  of  automatic 


discharge  upon  heat  detection,  may  only 
be  installed  in  a  normally  unoccupied 
space  with  a  gross  volume  of  not  more 
than  170  cubic  meters  (6,000  cubic  feet); 

(2)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  must  be  in 
compliance  with  §  181.420  of  this  part 
and  may  only  be  installed  in  a  normally 
unoccupied  machinery  space,  a  paint 
locker,  or  a  storeroom  containing 
flammable  liquids  (including  liquors  of 
80  proof  or  higher  where  liquor  is 
packaged  in  individual  containers  of  9.5 
liters  (2.5  gallons)  capacity  or  greater), 
with  a  gross  voliune  of  not  more  than  57 
cubic  meters  (2,000  cubic  feet); 

(3)  A  B-II  portable  fire  extinguisher 
installed  outside  the  space  may  be 
substituted  for  a  fixed  gas  fire 
extinguishing  system  in  a  storeroom 
containing  flammable  liquids  (including 
liquors  of  80  proof  or  higher  where 
liquor  is  packaged  in  individual 
containers  of  9.5  liters  (2.5  gallons) 
capacity  or  greater)  or  a  paint  locker, 
with  a  volume  of  not  more  that  5.7  cubic 
meters  (200  cubic  feet); 

■  (4)  A  space  which  is  so  open  to  the 
atmosphere  that  a  fixed  gas  fire 
extinguishing  system  would  be 
ineffective,  as  determined  by  the 
cognizant  OCMI,  is  not  required  to  have 
a  fixed  gas  fire  extinguishing  system: 
and 

(5)  Where  the  amount  of  carbon 
dioxide  gas  required  in  a  fixed  fire 
extinguishing  system  can  be  supplied  by 
one  portable  extinguisher  or  a 
semiportable  extinguisher,  such  an 
extinguisher  may  be  used  subject  to  the 
following: 

(i)  Cylinders  shall  be  installed  in  a 
fixed  position  outside  the  space 
protected: 

(ii)  The  applicator  shall  be  installed  in 
a  fixed  position  so  as  to  discharge  into 
the  space  protected:  and 

(iii)  Controls  shall  be  installed  in  an 
accessible  location  outside  the  space 
protected. 

(c)  The  following  spaces  must  be 
equipped  with  a  fire  detecting  system  of 
an  approved  type  that  is  installed  in 
accordance  with  §  76.27  in  subchapter  H 
of  this  chapter,  except  when  a  fixed  gas 
fire  extinguishing  system  that  is  capable 
of  automatic  discharge  upon  heat 
detection  is  installed  or  when  the  space 
is  manned: 

(1)  A  space  containing  propulsion 
machinery: 

(2)  A  space  containing  an  internal 
combustion  engine  of  more  than  50  hp; 

(3)  A  space  containing  an  oil  fired 
boiler: 

(4)  A  space  containing  machinery 
powered  by  gasoline  or  any  other  fuels 
having  a  flash  point  of  43.3°  C  (1 10°  F) 
or  lower;  and 


(5)  A  space  containing  a  fuel  tank  for 
gasoline  or  any  other  fuel  having  a  flash 
point  of  43.3°  C  (110°  F)  or  lower. 

(d)  All  grills,  broilers,  and  deep  fat 
fryers  must  be  fitted  with  a  grease 
extraction  hood  in  compliance  writh 
§181.425. 

(e)  Each  overnight  accommodation 
space  on  a  vessel  with  overnight 
accommodations  for  passengers  must  be 
fitted  with  an  independent  modular 
smoke  detecting  and  alarm  unit  in 
compliance  with  §  181.450. 

(f)  An  enclosed  vehicle  space  must  be 
fitted  with  an  automatic  sprinkler 
system  that  meets  the  requirements  of 

§  76.25  in  subchapter  H  of  this  chapter; 
and 

(1)  A  fire  detecting  system  of  an 
approved  type  that  is  installed  in 
accordance  with  §  76.27  in  subchapter  H 
of  this  chapter;  or 

(2)  A  smoke  detecting  system  of  an 
approved  type  that  is  installed  in 
accordance  with  §  76.33  in  subchapter  H 
of  this  chapter. 

(g)  A  partially  Enclosed  vehicle  space 
must  be  fitted  with  a  manual  sprinkler 
system  that  meets  the  requirements  of 
§  76.23  in  subchapter  H  of  this  chapter. 

§181.410    Fixed  gas  fire  extinguishing 
systems. 

(a)  General.  (1)  A  fixed  gas  fire 
extinguishing  system  aboard  a  vessel 
must  be  approved  by  the  Commandant, 
and  be  custom  engineered  to  meet  the 
requirements  of  this  section  unless  the 
system  meets  the  requirements  of 
§181.420. 

(2)  System  components  must  be  listed 
and  labeled  b>y  an  independent 
laboratory.  A  component  from  a 
different  system,  even  if  from  the  same 
manufacturer,  must  not  be  used  unless 
included  in  the  approval  of  the  installed 
system. 

(3)  System  design  and  installation 
must  be  in  accordance  with  the  Marine 
Design,  Installation,  Operation,  and 
Maintenance  Manual  approved  for  the 
system  by  the  Commandant. 

(4)  A  fixed  gas  fire  extinguishing 
system  may  protect  more  than  one 
space.  The  quantity  of  extinguishing 
agent  must  be  at  least  sufficient  for  the 
space  requiring  the  greatest  quantity  as 
determined  by  the  requirements  of 
paragraphs  (f)(4)  and  (g)(2)  of  this 
section. 

(b)  Controls.  (1)  Controls  and  valves 
for  operation  of  fixed  gas  fire 
extinguishing  system  must  be: 

(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  fire  in  the 
space  protected  by  the  system. 

(2)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  release  of  an 
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extinguishing  agent  into  a  space  must 
require  tow  distinct  operations. 

(3)  A  system  must  have  local  manual 
controls  at  the  storage  cylinders  capable 
of  releasing  the  extinguishing  agent.  In 
addition,  a  normally  manned  space 
must  have  remote  controls  for  releasing 
the  extinguishing  agent  at  the  primary 
exit  from  the  space. 

(4)  Remote  controls  must  be  located  in 
a  breakgiass  enclosure  lu  pruclude 
accidental  discharge. 

(5)  Valves  and  controls  must  be  of  an 
approved  type  and  protected  from 
damage  or  accidental  activation.  A  pull 
cable  used  to  activate  the  system 
controls  must  be  enclosed  in  conduit. 

(6)  A  system  protecting  more  than  one 
space  must  have  a  manifold  with  a 
nonnally  closed  stop  valve  for  each 
space  protected. 

(7)  A  gas  actuated  valve  or  device 
must  be  capable  of  manual  override  at 
the  valve  or  device. 

(8)  A  system,  that  has  more  than  one 
storage  cylinder  for  the  extinguishing 
agent  and  that  relies  on  pilot  cylinders 
to  activate  tha  primary  storage 
cylinders,  must  have  at  least  two  pilot 
cylinders.  Local  manual  controls,  in 
compliance  with  psu^agraph  (b)(3)  of  this 
section,  must  be  provided  to  operate  the 
pilot  cyhnders  but  are  not  required  for 
the  primary  storage  cylinders. 

(9)  A  system  protecting  a  manned 
space  must  be  fitted  with  an  approved 
time  delay  and  alarm  arranged  to 
require  the  alarm  to  sound  for  at  least 
20  seconds  or  the  time  necessary  to 
escape  from  the  space,  whichever  is 
greater,  before  the  agent  is  released  into 
the  space  Alarms  must  be 
conspicuously  and  centrally  located. 
The  alarm  must  be  powered  by  the 
extinguishing  agent. 

(10)  A  device  must  be  provided  to 
automatically  shut  down  power 
ventilation  serving  the  protected  s{}ace 
and  engines  that  draw  intake  air  from 
the  protected  space  prior  to  release  of 
the  extinguishing  agency  into  the  space. 

(11)  Controls  and  storage  cylinders 
must  not  be  in  a  locked  space  unless  the 
key  is  in  a  breakgiass  type  box 
conspicuously  located  adjacent  to  the 
space. 

(c)  Storage  space.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  a  storage  cylinder  for  a  fixed  gas 
extinguishing  system  must  be: 

(i)  Located  outside  the  space 
protected  by  the  system;  and 

(ii)  Not  located  in  a  space  that  might 
be  inaccessible  in  the  event  of  a  fire  in 
the  space  protected  by  the  system. 

(2)  A  nonnally  unoccupied  space  of 
less  than  170  cubic  meters  (6.000  cubic 
feet)  may  have  the  storage  cylinders 
located  within  the  space  protected. 


When  the  storage  cylinders  are  located 
in  the  space: 

(i)  The  system  must  be  capable  of 
automatic  operation  by  a  heat  actuator 
within  the  space;  and 

(ii)  Have  manual  controls  in 
compliance  with  paragraph  (b)  of  this 
section  except  for  paragraphs  (b)(2)  and 
(b)(3). 

(3)  A  space  containing  a  storage 
cylinder  must  be  maintained  at  a 
temperature  within  the  range  from  -  30° 
C  ( -  20"  F)  to  55'  C  (130°  F)  or  at 
another  temperature  as  listed  by  the 
independent  laboratory  and  stated  in 
the  manufacturer's  approved  manual. 

(4)  A  storage  cylinder  must  be 
securely  fastened,  supported,  and 
protected  against  damage. 

(5)  A  storage  cylinder  must  be 
accessible  and  capable  of  easy  removal 
for  recharging  and  inspection. 
Provisions  must  be  available  for 
weighing  each  storage  cylinder  in  place. 

(6)  Where  subject  to  moisture,  a 
storage  cylinder  must  be  installed  to 
provide  a  space  of  at  least  51 
millimeters  (2  inches)  between  the  deck 
and  the  bottom  of  the  storage  cylinder. 

(7)  A  Halon  1301  storage  cylinder 
must  be  stowed  in  an  upright  position 
unless  otherwise  bsted  by  the 
independent  laboratory.  A  carbon 
dioxide  cylinder  may  be  inclined  not 
more  than  30°  from  the  vertical,  unless 
fitted  with  flexible  or  bent  siphon  tubes, 
in  which  case  they  may  be  inclined  not 
more  than  80°  from  the  vertical. 

(8)  Where  a  check  valve  is  not  fitted 
on  an  independent  storage  cylinder 
discharge,  a  plug  or  cap  must  be 
provided  for  closing  the  outlet  resulting 
from  storage  cylinder  removal. 

(9)  Each  storage  cylinder  must  meet 
the  requirements  of  §  147.60  in 
subchapter  N  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(10)  A  storage  cylinder  space  must 
have  doors  that  open  outwards  or  be 
fitted  with  kickout  panels  installed  in 
each  door. 

(d)  Piping.  (1)  A  pipe,  valve,  or  fitting 
of  ferrous  material  must  be  protected 
inside  and  outside  against  corrosion 
unless  otherwise  approved  by  the 
Commandant.  Aluminum  or  other  low 
melting  material  must  not  be  used  for  a 
component  of  a  fixed  gas  fire 
extinguishing  system  except  as 
specifically  approved  by  the 
Commandant. 

(2)  A  distribution  line  must  extend  at 
least  51  millimeters  (2  inches)  beyond 
the  last  orifice  and  be  closed  with  a  cap 
or  plug. 

(3)  Piping,  valves,  and  fittings  must  be 
securely  supported,  and  where 
necessary,  protected  against  damage. 


(4)  Drains  and  dirt  traps  must  be  fitted  . 
where  necessary  to  prevent  the 
accumulation  of  dirt  or  moisture  and 
located  in  accessible  locations. 

(5)  Piping  must  be  used  for  no  other 
purpose  except  that  it  may  be 
incorporated  with  the  fire  detecting 
system. 

(6)  Piping  passing  through 
accommodation  spaces  must  not  be 
fitted  with  drains  or  other  openings 
within  such  spaces. 

(7)  Installation  test  requirements  for 
carbon  dioxide  systems.  The 
distribution  piping  of  a  carbon  dioxide 
fixed  gas  extinguishing  systems  must  be 
tested  as  required  by  this  paragraph, 
upon  completion  of  the  piping 
installation,  using  only  carl>on  dioxide, 
compressed  air,  or  nitrogen  gas. 

(i)  Piping  between  a  storage  cylinder 
and  a  stop  valve  in  the  manifold  must 
be  subjected  to  a  pressure  of  6,894  kPa 
(1,000  psi),  except  as  permitted  in 
paragraph  (d)(7)(iii)  of  this  section. 
Without  additional  gas  being  introduced 
to  the  system,  the  pressure  drop  must 
not  exceed  2,068  kPa  (300  psi)  after  two 
minutes. 

(ii)  A  distribution  line  to  a  space 
protected  by  the  system  must  be 
subjected  to  a  test  similar  to  that 
described  in  paragraph  (d)(7)(i)  of  this 
section  except  the  pressure  used  must 
be  4,136  kPa  (600  psi).  For  the  purpose 
of  this  test,  the  distribution  piping  must 
be  capped  within  the  space  protected  at 
the  first  joint  between  the  nozzles  and 
the  storage  cylinders. 

(iii)  A  small  independent  system 
protecting  a  space  such  as  a  paint  locker 
may  be  tested  by  blowing  out  the  piping 
with  air  at  a  pres-ure  of  not  less  than 
689  kPa  (100  psi)  instead  of  the  tests 
prescribed  in  the  paragraphs  (d)(7)(i) 
and  (d)(7)(ii)  of  this  section. 

(8)  Installation  test  requirements  for 
Halon  1301  systems.  The  distribution 
piping  of  a  Halon  1301  fixed  gas 
extinguishing  system  must  be  tested,  as 
required  by  this  paragraph,  upon 
completion  of  the  piping  installation, 
using  only  carbon  dioxide,  compressed 
air,  or  nitrogen. 

(i)  When  pressurizing  the  piping, 
pressure  must  be  increased  in  small 
increments.  Each  joint  must  be 
subjected  to  a  soap  bubble  leak  test,  and 
all  joints  must  be  leak  free. 

(ii)  Piping  between  the  storage 
cylinders  and  the  manifold  stop  valve 
must  be  subjected  to  a  leak  test 
conducted  at  a  pressure  of  4,136  kPa 
(600  psi).  Without  additional  gas  being 
added  to  the  system,  there  must  be  no 
loss  of  pressure  over  a  two  minute 
period  after  thermal  equilibrium  is 
reached. 


(iii)  Distribution  piping  between  the 
manifold  stop  valve  and  the  first  nozzle 
in  the  system  must  be  capped  and 
pneumatically  tested  for  a  period  of  10 
minutes  at  1,034  kPa  (150  psi).  At  the 
end  of  10  minutes,  the  pressure  drop 
must  not  exceed  10%  of  the  test 
pressure. 

(e)  Pressure  relief.  When  required  by 
the  cognizant  OCMl,  spaces  that  are 
protected  by  a  fixed  gas  fire 
extinguishing  system  and  that  are 
relatively  air  tight,  such  as  refrigeration 
spaces,  paint  lockers,  etc.,  must  be 
provided  with  suitable  means  for 
relieving  excessive  pressure  within  the 
space  when  the  agent  is  released. 

(f)  Specific  requirements  for  carbon 
dioxide  systems.  A  custom  engineered 
fixed  gas  fire  extinguishing  system, 
which  uses  carbon  dioxide  as  the 
extinguishing  agent,  must  meet  the 
requirements  of  this  paragraph. 

[1]  Piping,  valves,  and  fittings  must 
have  a  bursting  pressure  of  not  less  than 
41,360  kPa  (6,000  psi).  Piping,  in 
nominal  sizes  of  not  more  than  19 
millimeters  (0.75  inches),  must  be  at 
least  Schedule  40  (standard  weight),  and 
in  nominal  sizes  of  over  19  millimeters 
(0.75  inches),  must  be  at  least  Schedule 
80  (extra  heavy). 

(2)  A  pressure  relief  valve  or 
equivalent  set  to  relieve  at  between 
16,550  and  19,300  kPa  (2,400  and  2,800 
psi)  must  be  installed  in  the  distribution 
manifold  to  protect  the  piping  from 
over-pressurization. 

(3)  Nozzles  must  be  approved  by  the 
Commandant. 

(4)  When  installed  in  a  machinery 
space,  paint  locker,  a  space  containing 
flammable  liquid  stores,  or  a  space  with 
a  fuel  tank,  a  fixed  carbon  dioxide 
system  must  meet  the  following 
requirements. 

(i)  The  quantity  of  carbon  dioxide  in 
kilograms  (pounds)  that  the  system  must 
be  capable  of  providing  to  a  space  must 
not  be  less  than  the  gross  volume  of  the 
space  divided  by  the  appropriate  factor 
given  in  Table  181.410(f)(4)(i).  If  fuel 
can  drain  from  a  space  being  protected 
to  an  adjacent  space  or  if  the  spaces  are 
not  entirely  separate,  the  volume  of  both 
spaces  must  be  used  to  determine  the 
quantity  of  carbon  dioxide  to  be 
provided.  The  carbon  dioxide  must  be 
arranged  to  discharge  into  both  such 
spaces  simultaneously. 

Table  181. 41 0(f)(4)(i) 


Table  1 81. 41 0(f)(4)(i)— Continued 


Factor 

Gross  volume  of  space  in  cubic 
meters  (feet) 

Over 

Not  Over 

0  94  (15) 

14  (500) 

1.0(16) 

14(500) 

45(1,600) 

Factor 

Gross  volume  of  space  in  cut>ic 
meters  (feel) 

Over 

Not  Over 

1.1  (18) 
1.2(20) 
1 .4  (22) 

45(1,600) 

125  (4,500) 

1400  (50,000) 

125  (4,500) 
1400(50.000) 

(ii)  The  minimum  size  of  a  branch 
line  to  a  space  must  be  as  noted  in  Table 
181.410(f)(4)(ii). 

Table  I8i.4i0(f)(4)(ii) 


Maximum  quantity  of  car- 

Minimum nominal 

bon  dioxide  required 

p<pe  size 

kg  (lbs) 

mm  (inches) 

45.4(100) 

12.7  (0.5) 

102  (225) 

19(0.75) 

136  (300) 

25(1.0) 

272  (600) 

30  (1 .25) 

454(1000) 

40(1.5) 

1111  (2450) 

50  (2.0) 

1134(2,500) 

65  (2.5) 

2018(4,450) 

75  (3.0) 

3220  (7,100) 

90  (3.5) 

4739  (10,450) 

100  (4.0) 

6802(15,000) 

113(4.5) 

(iii)  Distribution  piping  vdthin  a 
space  must  be  proportioned  from  the 
distribution  line  to  give  proper  supply 
to  the  outlets  without  throttling. 

(iv)  The  number,  type,  and  location  of 
discharge  outlets  must  provide  uniform 
distribution  of  carbon  dioxide 
throughout  a  space. 

(v)  The  area  of  each  discharge  outlet 
must  not  exceed  85  percent  nor  be  less 
than  35  percent  of  the  nominal  cylinder 
outlet  area  or  the  area  of  the  supply 
pipe,  whichever  is  smaller.  The  nominal 
cylinder  outlet  area  in  square 
millimeters  is  determined  by 
multiplying  the  factor  0.015  (0.0022  if 
using  square  inches)  by  the  total 
capacity  in  kilograms  of  all  carbon 
dioxide  cylinders  in  the  system,  except 
in  no  case  must  the  outlet  area  be  of  less 
than  71  square  millimeters  (0.110  square 
inches  if  using  pounds). 

(vi)  The  discharge  of  at  least  85 
percent  of  the  required  amount  of 
carbon  dioxide  must  be  completed 
within  two  minutes. 

(5)  When  installed  in  an  enclosed 
ventilation  system  for  rotating  electrical 
propulsion  equipment  a  fixed  carbon 
dioxide  extinguishing  system  must  meet 
the  following  requirements. 

(i)  The  quantity  of  carbon  dioxide  in 
kilograms  must  be  sufficient  for  initial 
and  delayed  discharges  as  required  by 
this  paragraph.  The  initial  discharge 
must  be  equal  to  the  gross  volume  of  the 
system  divided  by  160  (10  if  using 
pounds)  for  ventilation  systems  having 
a  volume  of  less  than  57  cubic  meters 


(2,000  cubic  feet),  or  divided  by  192  (12 
if  using  pounds)  for  ventilation  systems 
having  a  volume  of  at  least  57  cubic 
meters  (2,000  cubic  feet).  In  addition, 
there  must  be  sufficient  carbon  dioxide 
available  to  permit  delayed  discharges 
to  maintain  at  least  a  25  percent 
concentration  until  the  equipment  can 
be  stopped.  If  the  initial  discharge 
achieves  this  concentration,  a  delayed 
discharge  is  not  required. 

(ii)  The  piping  sizes  for  the  initial 
discharge  must  be  in  accordance  with 
Table  181.410(f)(4)(ii)  and  the  discharge 
of  the  required  amount  must  be 
completed  within  two  minutes. 

(iii)  Piping  for  the  delayed  discharge 
must  not  be  less  than  12.7  millimeters 
(0.5  inches)  nominal  pipe  size,  and  need 
not  meet  specific  requirement  for 
discharge  rate. 

(iv)  Piping  for  the  delayed  discharge 
may  be  incorporated  with  the  initial 
discharge  piping. 

(6)  When  installed  in  a  cargo  space  a 
fixed  carbon  dioxide  extinguishing 
system  must  meet  the  following 
requirements. 

(i)  The  number  of  kilograms  (pounds) 
of  carbon  dioxide  required  for  each 
space  in  cubic  meters  (feet)  must  be 
equal  to  the  gross  volume  of  the  space 
in  cubic  meters  (feet)  divided  by  480  (30 
if  using  pounds). 

(ii)  System  piping  must  be  of  at  least 
19  millimeters  (0.75  inches). 

(iii)  No  specific  discharge  rate  is 
required. 

(g)  Specific  requirements  for  Halon 
1301  systems.  (1)  A  custom  engineering 
fixed  gas  fire  extinguishing  system, 
which  uses  Halon  1301.  must  comply 
with  the  applicable  sections  of  UL 
Standard  1058  "Halogenated  Agent 
Extinguishing  System  Units,"  and  the 
requirements  of  this  paragraph. 

(2)  The  Halon  1301  quantity  and 
discharge  requirements  of  UL  1058 
apply,  with  the  exception  that  the  Halon 
1301  design  concentration  must  be  6 
percent  at  the  lowest  ambient 
temperature  expected  in  the  space.  If  the 
lowest  temperature  is  not  known,  a 
temperature  of  -  18°  C  (0°  F)  must  be 
assumed. 

(3)  Each  storage  cylinder  in  a  system 
must  have  the  same  pressure  and 
volume. 

(4)  Computer  programs  used  in 
designing  systems  must  have  been 
approved  by  an  independent  laboratory. 

Note  to  §  181.410(g):  As  of  Jan.  1,  1994,  the 
United  States  banned  the  production  of 
Halon.  The  Environmental  Protection  Agency 
placed  significant  restrictions  on  the 
servicing  and  maintenance  of  systems 
containing  Halon.  Vessels  operating  on  an 
international  voyage,  subject  to  SOLAS 
requirements,  are  prohibited  from  installing 
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fixed  gas  fire  extinguishing  systems 
containing  Halon. 

§181.420    P'»-?r':^i'^^'»<Jflxedga8flrB 
extlnguls^.^:,  i,s  • 

(a)  A  pre-engineered  fixed  gas  fire 
extingiiishing  system  must: 

(1)  Be  approved  by  the  Commandant: 

(2)  Be  capable  of  manual  actuation 
from  outside  the  space  in  addition  to 
automatic  actuation  by  a  heat  detector; 

(3)  Automatically  shut  down  all 
power  ventilation  systems  and  all 
engines  that  draw  intake  air  from  within 
the  protected  space;  and 

(4)  Be  installed  in  accordance  with 
the  manufacturer's  instructions. 

(b)  A  vessel  on  which  a  pre- 
engineered  fixed  gas  fire  extinguishing 
system  is  installed  must  have  the 
following  equipment  at  the  operating 
station: 

(1)  A  light  to  indicate  discharge; 

(2)  An  audible  alarm  that  sounds 
upon  discharge:  and 


(3)  A  means  to  reset  devices  used  to 
automatically  shut  down  ventilation 
systems  and  engines  as  required  by 
paragraph  (a)(3)  of  this  section. 

(c)  Only  one  pre-engineered  fixed  gas 
fire  extinguishing  system  is  allowed  to 
be  installed  in  each  space  protected  by 
such  a  system. 

$181,425    Galley  hood  f«r«  extinguisMng 
systems. 

(a)  A  grease  extraction  hood  required 
by  §  181.400  must  meet  UL  710 
"Exhaust  Hoods  for  Commercial 
Cooking  Equipment,"  or  other  standard 
specified  by  the  Commandant. 

(b)  A  grease  extraction  hood  must  be 
equipped  with  a  dry  or  wet  chemical 
fire  extinguishing  system  meeting  the 
applicable  sections'of  NFPA  17  "Dry 
Chemical  Extinguishing  Systems,"  17A 
"Wet  Chemical  Extinguishing  Systems," 
or  other  standard  specified  by  the 
Commandant,  and  must  be  listed  by  an 
independent  laboratory  recognized  by 
the  Commandant. 

Table  181.500(a) 


§181.450    Independent  moc^  a-  s- ck^ 
detecting  units. 

(a)  An  independent  modular  smoke 
detecting  unit  must: 

(1)  Meet  UL  Standard  217  and  be 
listed  as  a  "Single  Station  Smoke 
detector — Also  suitable  for  use  in 
Recreational  Vehicles,"  or  other 
standard  specified  by  the  Commandant; 

(2)  Contain  an  independent  power 
source:  and 

(3)  Alarm  on  low  power. 

Subpart  E— Portable  Fir© 
Extinguishers 

§  181.500    Required  numt>er,  type,  and 
location. 

(a)  Each  portable  fire  extinguisher  on 
a  vessel  must  be  of  an  approved  type. 
The  minimum  n\imber  of  portable  fire 
extinguishers  required  on  a  vessel  must 
be  acceptable  to  the  cognizant  OCMI, 
but  must  be  not  less  than  the  minimum 
number  required  by  Table  181.500(a) 
and  other  provisions  of  this  section. 


Space  protected 

Minimum  No.  required 

Type  extinguisher  permitted 

CG  class 

Mecfiiim 

Min  size 

Ooeratina  Station 

1  „ 

1  lor  every  10  vehicles  

1  for  each  232.3  square  meters 
(2.500  square  feet)  or  fraction 
themoi. 

1  

B-l,  G-l 

B-ll.  C-ll  kxated  just  outside 
exit. 

&-II '. 

A-ll 

A-ll.  B-ll  

Halon 

C02 _ 

Drv  Chemical 

1.1  kg  (2.5  1b). 

1.8kg  (4  lb). 
0.9  kg  (2  lb). 
6.8  kg  (15  lb). 

Machtnerv  Soace 

C02  

Dry  chemical 

Foam  

Halon 

C02 

Drv  Chemical 

Ooen  Vehicle  Deck  

4.5  kg  (10  lb). 
9.5  L  (2.5  gal). 

4.5  kg  (10  lb). 
6.8  kg  (15  lb). 
4.5  kg  (10  1b). 
9.5  L  (2.5  gal). 

Accomodation  Soace 

Foam  

Drv  Chemical 

2.3  kg  (5  lb). 
9.5  L  (2.5  gal). 
4.5  kg  (10  lb). 

Galley.  Pantry,  Concession 
Stand. 

Foam  

Dry  Chemical 

UMI 


(b)  A  vehicle  deck  without  a  fixed 
sprinkler  system  and  exposed  to 
weather  must  have  one  B-II  portable  fire 
extinguisher  for  every  five  vehicles, 
located  near  an  entrance  to  the  space. 

(c)  The  cognizant  OCMI  may  permit 
the  use  of  a  larger  portable  fire 
extinguisher,  or  a  seraiportable  fire 
extinguisher,  in  lieu  of  those  required 
by  this  section. 

(d)  The  frame  or  support  of  each  B- 
V  fire  extinguisher  permitted  by 
paragraph  (d)  of  this  section  must  be 
welded  or  otherwise  permanently 
attached  to  a  bulkhead  or  deck. 

$  181.520    Installation  and  location. 

Portable  fire  extinguishers  must  be 
located  so  that  they  are  clearly  visible 
and  readily  accessible  from  the  space 


being  protected.  The  installation  and 
location  must  be  to  the  satisfaction  of 
the  Officer  in  Charge,  Marine 
Inspection. 

Subpart  F— Additional  Equipment 

§181.600    Fire  axe. 

A  vessel  of  more  than  19.8  meters  (65 
feet)  in  length  must  have  at  least  one  fire 
axe  located  in  or  adjacent  to  the  primary 
operating  station. 

§181.610    Fire  bucket 

A  vessel  not  required  to  have  a  power 
driven  fire  pump  by  §  181.610  must 
have  at  least  three  9.5  liter  (2V2  gallon) 
buckets,  with  an  attached  lanyard 
satisfactory  to  the  cognizant  OCMI, 
placed  so  as  to  be  easily  available 


during  an  emergency.  The  words  "FIRE 
BUCKET"  must  be  stenciled  in  a 
contrasting  color  on  each  bucket. 

PART  182— MACHINERY 
INSTALLATION 

Subpart  A — General  Provisions 

Sec. 

182.100  Intent. 

182.115  Applicability  to  existing  vessels. 

182.130  Alternative  standards. 

Subpart  B — Propulsion  Machinery 

182.200    General. 
182.220    Installations. 

Subpart  C — Auxiliary  Machinery 

182.310     Installations. 
182.320    Water  heaters. 
182.330    Pressure  vessels. 


SuDpar  D — Soecitic  Macnmery 
Requirements 

182.400    Applicability. 

182.405    Fuel  restrictions. 

182.410    General  requirements. 

182.415    Carburetors. 

182.420    Engine  cooling. 

182.422    Keel  and  grid  cooler  installations. 

182.425    Engine  exhaust  cooling. 

182.430    Engine  exhaust  pipe  installation. 

182.435    Integral  fuel  tanks. 

152.440    Indepenueni  rue!  tanks. 

182.445    Fill  and  sounding  pipes  for  fuel 

tanks. 
182.450  Vent  pi(>es  for  fuel  tanks. 
182.455     Fuel  piping. 
182.458    Portable  fuel  systems. 
182.460    Ventilation  of  spaces  containing 

machinery  pwwered  by,  or  fuel  tanks  for, 

gasoline. 
182.465    Ventilation  of  spaces  containing 

diesel  machinery. 
182.470    Ventilation  of  spaces  containing 

diesel  fuel  tanks. 
182.480    Flammable  vapor  detection 

systems. 

Subparts — Bilge  a'-'C  Ba  as*  Systems 

182.500  General 

182.510  Bilge  piping  system. 

182.520  Bilge  pumps. 

182.530  Bilge  high  level  alarms. 

182.540  Ballast  systems. 

Subpart  F — Steering  Systems 

182.600    General. 

182.610    Main  steering  gear. 

182.620    Auxiliary  mpans  nf  steering. 

Subpart  G — Piping  Systems 

182.700    General. 

182.710    Piping  for  vital  systems. 

182.715     Piping  subject  to  more  than  1,034 

kPa  (150  psig)  in  non-vital  systems. 
182.720  Nonmetallic  piping  materials. 
182.730    Nonferrous  metallic  piping 

materials. 
Authority:  46  U.S.C.  3306;  E.G.  12234,  45 
FR  58801.  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

S.-DDa'^  A -^-General  Provisions 

§  182.100    Intent 

This  part  contains  requirements  for 
the  design,  construction,  installation, 
and  operation  of  propulsion  and 
auxiliary  machinery,  piping  and 
pressure  systems,  steering  apparatus, 
and  associated  safety  systems. 
Machinery  and  equipment  installed  on 
each  vessel  must  be  suitable  for  the 
vessel  and  its  operation  and  for  the 
purpose  intended.  All  machinery  and 
equipment  must  be  installed  and 
maintained  in  such  a  manner  as  to 
afford  adequate  protection  from  causing 
fire,  explosion,  machinery  failure,  and 
persoimel  injury. 

^  182.115    Applicability  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b),  (c)  and  (d)  of  this 
section,  an  existing  vessel  must  comply 


\\]-n  thf  nv  ilations  on  machinery,  bilge 
•.n  ;  *jai,<ist  system  equipment,  steering 
a:;  Hrfi'us,  and  piping  systems  or 
c(  :r  ;k  r.ents  that  were  applicable  to  the 
vessel  un  March  10,  1996  or,  as  an 
alternative,  the  vessel  may  comply  with 
the  regulations  in  this  part. 

(b)  New  installations  of  machinery, 
bilge  and  ballast  system  equipment, 
steering  equipment,  and  piping  systems 

r\y  *^r»Tr»T\r»r»<ir»te  ryry   or*  ovictinn  iroccol 

which  are  completed  to  the  satisfaction 
of  the  cognizant  Officer  in  Charge, 
Marine  Inspection  (OCMI)  on  or  after 
March  11.  1996,  must  comply  with  the 
regulations  of  this  part.  Replacement  of 
existing  equipment  installed  on  the 
vessel  prior  to  March  11, 1996,  need  not 
comply  with  the  regulations  in  this  part. 

(c)  An  existing  vessel  equipped  with 
machinery  powered  by  gasoline  or  other 
fuels  having  a  flash  point  of  43.3°  C 
(110°  F)  or  lower  must  comply  with  the 
requirements  of  §  182.410(c)  on  or 
before  March  11,  1999. 

(d)  On  or  before  March  11,  1999,  an 
existing  vessel  must  comply  with  the 
bilge  high  level  alarm  requirements  in 
§182.530. 

§■'■82  130     Alternative  standards. 

A  vessel  of  not  more  than  19.8  meters 
(65  feet)  in  length  carrying  not  more 
than  12  passengers  propelled  by 
gasoline  or  diesel  internal  combustion 
engines,  other  than  a  High  Speed  Craft, 
may  comply  with  the  following 
American  Boat  and  Yacht  Council 
(ABYC)  Projects  or  33  CFR  subchapter  S 
(Boating  Safety),  where  indicated  in  this 
part,  in  lieu  of  complying  with  those 
requirements: 

(a)  H-2 — "Ventilation  of  Boats  Using 
Gasoline",  or  33  CFR  183,  Subpart  K, 
"Ventilation"; 

(b)  H-22— "DC  Electiic  Bilge  Pumps 
Operating  Under  50  Volts"; 

(c)  H-24 — "Gasoline  Fuel  Systems", 
or  33  CFR  183,  Subpart  J— "Fuel 
System"; 

(d)  H-25— "Portable  Gasoline  Fuel 
Systems  for  Flammable  Liquids"; 

(e)  H-32— "Ventilation  of  Boats  Using 
Diesel  Fuel"; 

(f)  H-33— "Diesel  Fuel  Systems"; 

(g)  F-1 — "Installation  of  Exhaust 
Systems  for  Propulsion  and  Auxiliary 
Engines";  and 

(n)  P— 4 — "Marine  Inboard  Engines". 

Subpart  B—Propu^s^a'^  Ma.c'unery 

§182  200     General. 

(a)  Propulsion  machinery  must  be 
suitable  in  type  and  design  for 
propulsion  requirements  of  the  hull  in 
which  it  is  installed  and  capable  of 
operating  at  constant  marine  load  under 
such  requirements  without  exceeding  its 
designed  limitations. 


(b)  All  engines  must  have  at  least  two 
means  for  stopping  the  engine(s)  under 
any  operating  conditions.  The  fuel  oil 
shutoff  required  at  the  engine  by 
§  182.455(b)(4)  will  satisfy  one  means  of 
stopping  the  engine. 

§182.220    Installations. 

(a)  Except  as  otherwise  provided  in 
this  section,  propulsion  machinery 
installations  must  complv  wit_h  the 
provisions  of  this  part. 

(b)  The  requirements  for  machinery 
and  boilers  for  steam  and  electrically 
propelled  vessels  are  contained  in 
applicable  regulations  in  subchapter  F 
(Marine  Engineering)  and  subchapter  J 
(Electrical  Engineering)  of  this  chapter. 

(c)  Propulsion  machinery  of  an 
unusual  type  for  small  passenger  vessels 
must  be  given  separate  consideration 
and  is  subject  to  such  requirements  as 
determined  necessary  by  the  cognizant 
OCMI.  These  imusual  types  of 
propulsion  machinery  include: 

(1)  Gas  turbine  machinery 
installations; 

(2)  Air  screws; 

(3)  Hydraulic  jets;  and 

(4)  Machinery  installations  using  lift 
devices. 

Subpart  C — Auxiliary  Machinery 

§182.310    Installations. 

(a)  Auxiliary  machinery  of  the 
internal  combustion  piston  type  must 
comply  with  the  provisions  of  this  part. 

fb)  Auxiliary  machinery  of  the  steam 
or  gas  turbine  type  will  be  given 
separate  consideration  and  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter  as  determined  necessary  by 
the  cognizant  CXIiMI. 

(c)  AuxiUary  boilers  and  heating 
boilers  and  their  associated  piping  and 
fittings  will  be  given  separate 
consideration  and  must  meet  the 
applicable  requirements  of  subchapter  F 
(Marine  Engineering)  of  this  chapter  as 
determined  necessary  by  the  cognizant 
CXIMI,  except  that  heating  boilers  must 
be  tested  or  examined  every  three  years. 

§182.320    Water  heaters. 

(a)  A  water  heater  must  meet  the 
requirements  of  Parts  53  and  63  of  this 
chapter  if  rated  at  more  than  689  kPa 
(100  psig)  or  121°  C  (250°  F). 

(b)  A  water  heater  must  meet  the 
requirements  of  Parts  53  and  63  of  this 
chapter  if  rated  at  not  more  than  689 
kPa  (100  psig)  and  121°  C  (250°  F), 
except  that  an  electric  water  heater  is 
also  acceptable  if  it: 

(1)  Has  a  capacity  of  not  more  than 
454  liters  (120  gallons); 

(2)  Has  a  heat  input  of  not  more  than 
58.6  kilowatts  (200,000  Btu  per  hour); 


988  Federal  Register  /  Vol.  61.  No.  7  /  Wednesday.  January  10.  1996  /  Rules  and  Regulations 


Ifdrral  Register      Vnl    Ri,  No.  7  /  Wednesday,  January  10.  1996  /  Rules  and  Regulations  "89 


UMI 


(3)  Is  listed  by  Underwriters 
Laboratories  (UL)  under  UL  174. 
"Household  Electric  Storage  Tank  Water 
Heaters."  UL  1453,  "Electric  Booster 
and  Commercial  Storage  Tank  Water 
Heaters."  or  other  standard  specified  by 
the  Commandant;  and 

(4)  Is  protected  by  a  pressure- 
temperature  relief  device. 

(cj  A  water  heater  must  be  installed 
and  secured  from  rolling  by  straps  or 
other  devices  to  the  satisfaction  of  the 
cognizant  OCMl 

S  182.330    Pressure  vesssta. 

All  unfired  pressure  vessels  must  be 
installed  to  the  satisfaction  of  the 
cognizant  OCMl.  The  design. 
construction,  and  original  testing  of 
such  unfired  pressure  vessels  must  meet 
the  applicable  requirements  of 
subchapter  F  (Marine  Engineering)  of 
this  chapter 

Subpart  D — Specific  Machinery 

Requirements 

§182.400    Applicability. 

(a)  This  subpart  applies  to  all 
propulsion  and  auxiliary  machinery 
installations  of  the  internal  combustion 
piston  type. 

(b)  Requirements  of  this  subpart  that 
are  only  applicable  to  engines  that  use 
gasoline  or  other  fuels  having  a 
flashpoint  of  43.3"  C  (110'  F)  or  lower 
are  specifically  designated  in  each 
section. 

(c)  Requirements  of  this  subpart  that 
are  only  applicable  to  engines  that  use 
diesel  fuel  or  other  fuels  having  a 
flashpoint  of  more  than  43.3°  C  (110°  F) 
are  specifically  designated  in  each 
section. 

(d)  Where  no  specific  gasoline,  diesel, 
or  other  fuel  designation  exists,  the 
requirements  of  this  subpart  are 
applicable  to  all  types  of  fuels  and 
machinery. 

§  182.405    Fuel  restrictions. 

The  use  of  alternative  fuels,  other 
than  diesel  fuel  or  gasoline,  as  fuel  for 
an  internal  combustion  engine  will  be 
reviewed  on  a  case  by  case  basis  by 
Commandant. 

§182.410    General  requirements. 

(a)  Starting  motors,  generators,  and 
any  spark  producing  device  must  be 
moiuited  as  high  above  the  bilges  as 
practicable.  Electrical  equipment  in 
spaces,  compartments,  or  enclosures 
that  contain  machinery  powered  by.  or 
fuel  tanks  for,  gasoline  or  other  fuels 
having  a  flashpoint  of  43.3"  C  (110°  F) 
or  lower  must  be  explosion-proof, 
intrinsically  safe,  or  ignition  protected 
for  use  in  a  gasoline  atmosphere  as 
required  by  §  183.530  of  this  chapter. 


(b)  Gauges  to  indicate  engine 
revolutions  per  minute  (RPM),  jacket 
water  discharge  temperature,  and 
lubricating  oil  pressure  must  be 
provided  for  all  propulsion  engines 
installed  in  the  vessel.  The  gauges  must 
be  readily  visible  at  the  operating 
station. 

(c)  An  enclosed  space  containing 
machinery  powered  by  gasoline  or  other 
fuels  having  a  flash  point  of  43.3°  C 
(110°  F)  or  lower  must  be  equipped  with 
a  flammable  vapor  detection  device  in 
compliance  with  §  182.480. 

(d)  In  systems  and  applications  where 
flexible  hoses  are  permitted  to  be 
clamped; 

(1)  Double  hose  clamping  is  required 
wherepracticable; 

(2)  Tne  clamps  must  be  of  a  corrosion 
resistant  metallic  material; 

(3)  The  clamps  must  not  depend  on 
spring  tension  for  their  holding  power; 
and 

(4)  Two  clamps  must  be  used  on  each 
end  of  the  hose,  or  one  hose  clamp  can 
be  used  if  the  pipe  ends  are  expanded 
or  beaded  to  provide  a  positive  stop 
against  hose  slippage. 

§182.415    Cart>uretorB. 

(a)  All  carburetors  except  the 
downdraft  type  must  be  equipped  with 
integral  or  externally  fitted  drip 
collectors  of  adequate  capacity  and 
arranged  so  as  to  permit  ready  removal 
of  fuel  leakage.  Externally  fitted  drip 
collectors,  must  be  covered  with  flame 
screens.  Drip  collectors,  where 
practicable,  should  automatically  drain 
back  to  engine  air  intakes. 

(b)  All  gasoline  engines  installed  in  a 
vessel,  except  outboard  engines,  must  be 
equipped  with  an  acceptable  means  of 
backfire  flame  control.  Installation  of 
backfire  flame  arresters  bearing  basic 
Approval  Numbers  162.015  or  162.041 
or  engine  air  and  fuel  induction  systems 
bearing  basic  Approval  Numbers 
162.042  or  162.043  may  be  continued  in 
use  as  long  as  they  are  serviceable  and 
in  good  condition.  New  installations  or 
replacements  must  meet  the  applicable 
requirements  of  this  section. 

(c)  The  following  are  acceptable 
means  of  backfire  flame  control  for 
gasoline  engines: 

(1)  A  backfire  flame  arrester 
complying  with  Society  of  Automotive 
Engineers  (SAE)  J-1928.  "Devices 
Providing  Backfire  Flame  Control  for 
Gasoline  Engines  in  Marine 
Applications,"  or  UL  1111.  "Marine 
Carburetor  Flame  Arresters."  and 
marked  accordingly.  The  flame  arrester 
must  be  suitably  secured  to  the  air 
intake  with  a  flametight  connection. 

(2)  An  engine  air  and  fuel  induction 
system  that  provides  adequate 


protection  from  propagation  of  backfire 
flame  to  the  atmosphere  equivalent  to 
that  provided  by  an  acceptable  backfire 
flame  arrester.  A  gasoline  engine 
utilizing  an  air  and  fuel  induction 
system,  and  operated  without  an 
approved  backfire  flame  arrester,  must 
either  include  a  reed  valve  assembly  or 
be  installed  in  accordance  with  SAE  J- 
1928.  or  other  standard  specified  by  the 
Commandant. 

(3)  An  arrangement  of  the  carburetor 
or  engine  air  induction  system  that  vsrill 
disperse  any  flames  caused  by  engine 
backfire.  The  flames  must  be  dispersed 
to  the  atmosphere  outside  the  vessel  in 
such  a  manner  that  the  flames  will  not 
endanger  the  vessel,  persons  on  board, 
or  nearby  vessels  and  structures.  Flame 
dispersion  may  be  achieved  by 
attachments  to  the  carburetor  or  location 
of  the  engine  air  induction  system.  All 
attachments  must  be  of  metallic 
construction  with  flametight 
connections  and  firmly  secured  to 
withstand  vibration,  shock,  and  engine 
backfire.  Such  installations  do  not 
require  formal  approval  and  labeling  but 
must  comply  with  this  subpart. 

(4)  An  engine  air  induction  system  on 
a  vessel  with  an  integrated  engine-vessel 
design  must  be  approved,  marked,  and 
tested  under  §  162.043  in  subchapter  Q 
of  this  chapter,  or  other  standard 
specified  by  the  Commandant. 

§182.420    Engine  cooling. 

(a)  Except  as  otherwise  provided  in 
paragraphs  (b).  (c),  (d),  and  (e)  of  this 
section,  all  engines  must  be  water 
cooled  and  meet  the  requirements  of 
this  paragraph. 

(1)  The  engine  head,  block,  and 
exhaust  manifold  must  be  water- 
jacketed  and  cooled  by  water  from  a 
pump  that  operates  whenever  the 
engine  is  operating. 

(2)  A  suitable  hull  strainer  must  be 
installed  in  the  circulating  raw  water 
intake  line  of  an  engine  cooUng  water 
system. 

(3)  A  closed  fresh  water  system  may 
be  used  to  cool  the  engine. 

fb)  An  engine  water  cooling  system  on 
a  vessel  of  not  more  than  19.8  meters 
(65  feet)  in  length  carrying  not  more 
than  12  passengers,  may  comply  with 
the  requirements  of  ABYC  Project  P-4. 
"Marine  Inboard  Engines,"  instead  of 
the  requirements  of  paragraph  (a)  of  this 
section. 

(c)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  12  passengers,  a  propulsion 
gasoline  engine  may  be  air  cooled  when 
in  compliance  with  the  requirements  of 
ABYC  Project  P-4. 

(d)  An  auxiliary  gasoline  engine  may 
be  air  cooled  when: 


(1)  It  has  a  self-contained  fuel  system 
and  it  is  installed  on  an  open  deck;  or 

(2)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  12  passengers,  it  is  in 
compliance  with  the  requirements  of 
ABYC  P-4. 

(e)  A  propulsion  or  auxiliary  diesel 
engine  may  be  air  cooled  or  employ  an 
air  cooled  jacket  water  radiator  when: 

(1)  Installed  on  an  open  deck  and 
sufficient  ventilation  for  machinery 
cooling  is  available; 

(2)  Installed  in  an  enclosed  or 
partially  enclosed  space  for  which 
ventilation  for  machinery  cooling  is 
provided,  which  complies  with  the 
requirement  of  §  182.465(b),  and  other 
necessary  safeguards  are  taken  so  as  not 
to  endanger  the  vessel;  or 

(3)  Installed  on  a  vessel  of  not  more 
than  19.8  meters  (65  feet)  in  length 
carrying  not  more  than  12  passengers,  in 
compliance  with  the  requirements  of 
ABYC  Project  P-4. 

§182.422     Ke€!  ana  gna  cooler 

^nsta'iations. 

taj  A  Keel  or  grid  cooler  installation 
used  for  engine  cooling  must  be 
designed  to  prevent  flooding. 

(b)  Except  as  provided  in  paragraph 
(e),  a  shutoff  valve  must  be  located 
where  the  cooler  piping  penetrates  the 
shell,  as  near  the  shell  as  practicable, 
except  where  the  penetration  is  forward 
of  the  collision  bulkhead. 

(c)  The  thickness  of  the  inlet  and 
discharge  connections,  outboard  of  the 
shutoff  valves  required  by  paragraph  (b) 
of  this  section,  must  be  at  least  Schedule 
80. 

(d)  Short  lengths  of  approved 
nomnetallic  flexible  hose,  fixed  by  two 
hose  clamps  at  each  end  of  the  hose, 
may  be  used  at  machinery  connections 
for  a  keel  cooler  installation. 

(e)  Shutoff  valves  are  not  required  for 
keel  or  grid  coolers  that  are  integral  to 
the  hull.  A  keel  cooler  is  considered 
integral  to  the  hull  if  the  following 
conditions  are  satisfied: 

(1)  The  cooler  structure  is  fabricated 
from  material  of  the  same  thickness  and 
quality  as  the  hull; 

(2)  the  flexible  connections  are 
located  well  above  the  deepest 
subdivision  draft; 

(3)  The  end  of  the  structure  is  faired 
to  the  hull  with  a  slope  no  greater  than 

4  to  1;  and 

(4)  Full  penetration  welds  are 
employed  in  the  fabrication  of  the 
structure  and  its  attachment  to  the  hull. 

5  '82  425     Engine  exhaust  cooling. 

(a)  Except  as  otherwise  provided  in 
this  paragraph,  all  engine  exhaust  pipes 
must  be  water  cooled. 


(1)  Vertical  dry  exhaust  pipes  are 
permissible  if  installed  in  compliance 
with  §§  177.405(b)  and  177.970  of  this 
chapter. 

(2)  Horizontal  dry  exhaust  pipes  are 
permitted  only  if: 

(i)  They  do  not  pass  through  living  or 
berthing  spaces; 

(ii)  They  terminate  above  the  deepest 
load  waterline; 

(iii)  They  are  so  arranged  as  to  prevent 
entry  of  cold  water  from  rough  or 
boarding  seas; 

(iv)  They  are  constructed  of  corrosion 
resisting  material  at  the  hull 
penetration;  and 

(v)  They  are  installed  in  compliance 
with  §§  177.405(b)  and  177.970  of  this 
chapter. 

(b)  The  exhaust  pipe  cooling  water 
system  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Water  for  cooling  the  exhaust  pipe 
must  be  obtained  from  the  engine 
cooling  water  system  or  a  separate 
engine  driven  pump. 

(2)  Water  for  cooling  the  exhaust  pipe, 
other  than  a  vertical  exhaust,  must  be 
injected  into  the  exhaust  system  as  near 
to  the  engine  manifold  as  practicable. 
The  water  must  pass  through  the  entire 
length  of  the  exhaust  pipe. 

(3)  The  part  of  the  exhaust  system 
between  the  point  of  cooling  water 
injection  and  the  engine  manifold  must 
be  water-jacketed  or  effectively 
insulated  and  protected  in  compliance 
with  §§  177.405(b)  and  177.970  of  this 
chapter. 

(4)  Vertical  exhaust  pipes  must  be 
water-jacketed  or  suitably  insulated  as 
required  by  §  182.430(g). 

(5)  When  the  exhaust  cooling  water 
system  is  separate  from  the  engine 
cooling  water  system,  a  suitable  warning 
device,  visual  or  audible,  must  be 
installed  at  the  operating  station  to 
indicate  any  reduction  in  normal  water 
flow  in  the  exhaust  cooling  system. 

(6)  A  suitable  hull  streiiner  must  be 
installed  in  the  circulating  new  water 
intake  line  for  the  exhaust  cooling 
system. 

(c)  Engine  exhaust  cooling  system 
built  in  accordance  with  the 
requirements  of  ABYC  Project  P-1, 
"Installation  of  Exhaust  Systems  for 
Propulsion  and  Auxiliary  Machinery," 
will  be  considered  as  meeting  the 
requirements  of  this  section. 

§  1 82.430    Engine  exhaust  pipe  installation. 

(a)  The  (iesign  of  all  exhaust  systems 
must  ensure  minimum  risk  of  injury  to 
personnel.  Protection  must  be  provided 
m  compliance  with  §  177.970  of  this 
chapter  at  such  locations  where  persons 
or  equipment  might  come  in  contact 
with  an  exhaust  pipe. 


(b)  Exhaust  gas  must  not  leak  from  the 
piping  or  any  connections.  The  piping 
must  be  properly  supported  by 
noncombustible  hangers  or  blocks. 

(c)  The  exhaust  piping  must  be  so 
arranged  as  to  prevent  backflow  of  water 
from  reaching  engine  exhaust  ports 
under  normal  conditions. 

(d)  An  exhaust  pipe  discharge  located 
less  than  75  millimeters  (3  inches) 
above  the  deepest  load  waterfine  must 
be  installed  with  a  means  to  prevent  the 
entrance  of  water. 

(e)  Pipes  used  for  wet  exhaust  Unes 
must  be  Schedule  80  or  corrosion- 
resistant  material  and  adequately 
protected  from  mechanical  damage. 

(f)  Where  flexibility  is  necessary,  a 
section  of  flexible  metallic  hose  may  be 
used.  Nonmetallic  hose  may  be  used  for 
wet  exhaust  systems  provided  it  is 
especially  adapted  to  resist  the  action  of 
oil.  acid,  and  heat,  has  a  wall  thickness 
sufficient  to  prevent  collapsing  or 
panting,  and  is  double  clamped  where 
practicable. 

(g)  Where  an  exhaust  pipe  passes 
through  a  watertight  bulkhead,  the 
watertight  integrity  of  the  bulkhead 
must  be  maintained.  Noncombustible 
packing  must  be  used  in  bulkhead 
penetration  glands  for  dry  exhaust 
systems.  A  wet  exhaust  pipe  may  be 
welded  to  a  steel  or  equivalent  bulkhead 
in  way  of  a  penetration  and  a  fiberglass 
wet  exhaust  pipe  may  be  fiberglassed  to 
a  fiberglass  reinforced  plastic  bulkhead 
if  suitable  arrangements  are  provided  to 
relieve  the  stresses  resulting  from  the 
expansion  of  the  exhaust  piping. 

(h)  A  dry  exhaust  pipe  must: 

(1)  If  it  passes  through  a  combustible 
bulkhead  or  partition,  be  kept  clear  of, 
and  suitably  insulated  or  shielded  from, 
combustible  material. 

(2)  Be  provided  with  noncombustible 
hangers  and  blocks  for  support. 

(i)  An  exhaust  pipe  discharge 
terminating  in  a  transom  must  be 
located  as  far  outboard  as  practicable  so 
that  exhaust  gases  cannot  reenter  the 
vessel. 

(j)  Arrangements  must  be  made  to 
provide  access  to  allow  complete 
inspection  of  the  exhaust  piping 
throughout  its  length. 

(k)  An  exhaust  installation  subject  to 
pressures  in  excess  of  135  kPa  (5  psig) 
gauge  or  having  exhaust  pipes  passing 
through  living  or  working  spaces  must 
meet  the  material  requirements  of  Part 
56  of  subchapter  F  (Marine  Engineering) 
of  this  chapter. 

(1)  Engine  exhaust  installations  built 
in  accordance  with  the  requirements  of 
ABYC  Project  P-1,  will  be  considered  as 
meeting  the  requirements  of  this 
section. 
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$  182. 4Jd    integral  ruet  tanks. 

(a)  Gasoline  fuel  tanks  must  be 
independent  of  the  hull. 

(b)  Diesel  fuel  tanks  may  not  be  built 
integral  with  the  hull  of  a  vessel  unless 
the  hull  is  made  of: 

(1)  Steel; 

(2)  Aluminum;  or 

(3)  Fiber  reinforced  plastic  when: 

(i)  Sandwich  construction  is  not  used; 
or 

(ii)  Sandwich  construction  is  used 
with  only  a  core  material  of  closed  cell 
polyvinyl  chloride. 


(c)  During  the  initial  inspection  for 
certification  of  a  vessel,  integral  fuel 
tanks  must  withstand  a  hydrostatic 
pressure  test  of  35  kPa  (5  psig),  or  the 
maximum  pressure  head  to  that  they 
may  be  subjected  in  service,  whichever 
is  greater.  A  standpipe  of  3.5  meters 
(11.5  feet)  in  height  attached  to  the  tank 
may  be  filled  with  water  to  accomplish 
the  35  kPa  (5  psig)  test. 

§182.440    lnd«pen(tont  fuel  tanks. 

(a)  Materials  and  construction. 
Independent  fuel  tanks  must  be 
designed  and  constructed  of  materials  in 

Table  182.440(a)(1) 


compliance  wim  me  requirements  of 
this  paragraph. 

(1)  The  material  used  and  the 
minimum  thickness  allowed  must  be  as 
indicated  in  Table  182.440(a)(1),  except 
that  other  materials  that  provide 
equivalent  safety  may  be  approved  for 
use  under  paragraph  (a)(3)  of  this 
section.  Tanks  having  a  capacity  of  more 
than  570  liters  (150  gallons)  must  be 
designed  to  withstand  the  maximum 
head  to  which  they  may  be  subjected  in 
service,  but  in  no  case  may  the 
thickness  be  less  than  that  specified  in 
Table  182.440(a)(1). 


ASTM  specification  (lat- 
est edition) 

Thickness  in  millimeters  (inches)  and  [gage  number) '  vs.  tank  capacities  for. 

Material 

4  to  300  liter  (1  to  80  gal) 
tanks 

More  than  300  liter  (80  gal) 

and  not  nxxe  ttian  570  frter 

(150  gai)  tanks 

Over  570  liter  (150  gal)' 
tanks 

Nickei-coopef 

Coppef-ntcke)  *  

Copper*  

Copper-siNcon  * „... 

Steel  or  iron*-* _ 

Alurmnum  ^ 

Fiber  reinforced  pJastte  .... 

B127,  hot  roiled  sheet  or 

plate. 
8122,  UNS  alloy  C71 500 
8152.  UNS  alloy  C1 1000 
B97.altoys  A.  B,  and  C  ... 

8209,  alloy  5052.  5083, 
.^086. 

0.94  (0.037)  [USSG  20)3  ... 

1.14  (0.045)  [AWG  17) 

1.45(0.057)  [AWG  15) 

1.29  (0.051)  [AWG  16)  

1.90  (0.0747)  (MSG  14)  

6.35  (0.250)  [USSG  3)  

As  required* 

1.27  (0.050)  [USSG  18)  

1.45  (0.057)  (AWG  15]  

2.06  (0.081)  [AWG  12)  

1.63  (0.064)  [AWG  14)  

2.66  (0.1046)  [MSG  12)  

6.35  (0.250)  [USSG  3]  

As  required* 

2.72  (0.107)  [USSG  12) 

3.25  (0.128)  [AWG  8] 
4.62  (0.182)  [AWG  5] 
3.66  (0.144)  [AWG  7] 
4.55  (0.1793)  [MSG  7] 
6.35  (0.250)  [USSG  3) 

As  required  * 

'  The  gage  numbers  used  «i  this  table  may  be  fourxj  in  many  standard  engineering  refererx^e  books.  The  letters  "USSG"  stand  for  "U.S. 
StandaroGage,"  wtiich  was  established  by  the  act  of  March  3,  1892  (15  U.S.C.  206).  for  sheet  and  plate  iron  and  steel.  The  letters  "AWG" 
stand  for  "Amencan  Wire  Gage"  (or  Brown  and  Sharpe  Gage)  for  nonferrous  sheet  fhk:knesses.  The  letters  "MSG"  stand  for  "Manufacturers' 
Standard  Gage"  for  sheet  steel  thickness. 

2  Tanks  over  1514  liters  (400  gallons)  shall  be  designed  with  a  factor  of  safety  of  four  on  the  ultimate  strength  of  the  material  used  with  a  de- 
sign head  of  not  less  than  1 220  millimeters  (4  feet)  of  Ik^ukj  above  ttie  top  of  the  tank. 

3  Nickel-copper  not  less  than  0  79  millimeter  (0.031  Inch)  [USSG  22]  may  be  used  for  tanks  up  to  114-liter  (30-galton)  capacity. 

*  Acceptable  only  for  gasoline  service. 

*  Gasoline  fuel  tanks  constructed  of  iron  or  steel,  which  are  less  than  5  millimeter  (0.1875)  inch)  thick,  shall  be  galvanized  inskJe  and  outskJe 
by  the  hot  dip  process.  Tanks  intended  for  use  with  diesel  oil  shall  not  be  internally  galvanized. 

'  Stainless  steel  tanks  are  not  included  in  this  category. 

'  Anode  to  most  common  metals.  Avoid  dissimilar  metal  contact  with  tank  body. 

"The  requirements  of  §  182.440(a)(2)  apply. 


(2)  Fiber  reinforced  plastic  may  be 
used  for  diesel  fuel  tanks  under  the 
following  provisions: 

(i)  The  materials  must  be  fire 
retardant.  Flammability  of  the  material 
must  be  determined  by  the  standard  test 
methods  in  America  Society  for  Testing 
and  Materials  (ASTM)  D635.  "Rate  of 
Burning  and/or  Extent  and  Time  of 
Burning  of  Self-supporting  Plastics  in  a 
Horizontal  Position."  and  ASTM  D2863. 
"Measuring  the  Minimum  Oxygen 
Concentration  to  Support  Candle-like 
Combustion  of  Plastics  (Oxygen  Index)," 
or  other  standard  specified  by  the 
Commandant.  The  results  of  these  tests 
must  show  that  the  average  e.xtent  of 
burning  is  less  than  10  millimeters 
(0.394  inches),  the  average  time  of 
burning  is  less  than  50  seconds,  and  the 
limiting  oxygen  index  is  greater  than  21. 

(ii)  Tanks  must  meet  UL  1102.  "Non 
integral  Marine  Fuel  Tanks,"  or  other 
standard  specified  by  the  Commandant. 


Testing  may  be  accomplished  by  an 
independent  laboratory  or  by  the 
fabricator  to  the  satisfaction  of  the 
OCMI. 

(iii)  Tanks  must  be  designed  to 
withstand  the  maximum  head  to  which 
they  may  be  subjected  to  in  service. 

(iv)  Installation  of  nozzles,  flanges  or 
other  fittings  for  pipe  connections  to  the 
tanks  must  be  acceptable  to  the 
cognizant  OCMI. 

(v)  Baffle  plates,  if  installed,  must  be 
of  the  same  material  and  not  less  than 
the  minimum  thickness  of  the  tank 
walls.  Limber  holes  at  the  bottom  and 
air  holes  at  the  top  of  all  baffles  must 
be  provided.  Baffle  plates  must  be 
installed  at  the  time  the  tests  required 
by  UL  Standard  1102,  or  other  standard 
specified  by  the  Commandant,  are 
conducted. 

(3)  Materials  other  than  those  listed  in 
Table  182.440(a)(1)  must  be  approved 
by  the  Commandant.  An  independent 
tank  using  material  approved  by  the 


Commandant  under  this  paragraph  must 
meet  the  testing  requirements  of  UL 
Standard  1102,  or  other  standard 
specified  by  the  Commandant.  Testing 
may  be  accomplished  by  an 
independent  laboratory  or  by  the 
fabricator  to  the  satisfaction  of  the 
OCMI. 

(4)  Tanks  with  flanged-up  top  edges 
that  may  trap  and  hold  moisture  are 
prohibited. 

(5)  Openings  for  fill  pipes,  vent  pipes, 
and  machinery  fuel  supply  pipes,  and 
openings  for  fuel  level  gauges,  where 
used,  must  be  on  the  topmost  surfaces 
of  tanks.  Tanks  may  not  have  any 
openings  in  bottoms,  sides,  or  ends, 
except  for: 

(i)  An  opening  fitted  with  a  threaded 
plug  or  cap  installed  for  tank  cleaning 
purposes;  and 

(ii)  In  a  diesel  fuel  tank,  openings  for 
supply  piping  and  tubular  gauge  glasses. 

l6)  An  tank  joints  must  be  welded  or 
brazed.  Lap  joints  may  not  be  used. 
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(7)  Nozzles,  flanges,  or  other  fittings 
for  pipe  connections  to  a  metal  tank 
must  be  welded  or  brazed  to  the  tank. 
Tank  openings  in  way  of  pipe 
connections  must  be  properly  reinforced 
where  necessary.  Where  fuel  level 
gauges  are  used  on  a  metal  tank,  the 
flanges  to  which  gauge  fittings  are 
attached  must  be  welded  or  brazed  to 
the  tank.  No  tubular  gauge  glasses  may 
be  fitted  to  gasoline  fuel  tanks.  Tubular 
gauge  glasses,  if  fitted  to  diesel  fuel 
tanks,  must  be  of  heat  resistant 
materials,  adequately  protected  from 
mechanical  damage,  and  provided  at  the 
tank  connections  with  devices  that  will 
automatically  close  in  the  event  of 
rupture  of  the  gauge  or  gauge  lines. 

(8)  A  metal  tank  exceeding  760 
millimeters  (30  inches)  in  any 
horizontal  dimension  must: 

(i)  Be  fitted  with  vertical  baffle  plates, 
which  meet  subparagraph  (a)(9)  of  this 
section,  at  intervals  not  exceeding  760 
millimeters  (30  inches)  to  provide 
strength  and  to  control  the  excessive 
surge  of  fuel;  or 

(ii)  The  owner  shall  submit 
calculations  to  the  cognizant  OCMI 
demonstrating  the  structural  adequacy 
of  the  tank  in  a  fully  loaded  static 
condition  and  in  a  worst  case  dynamic 
(sloshing)  condition. 

(9)  Baffle  plates,  where  required  in 
metal  tanks,  must  be  of  the  same 
material  and  not  less  than  the  minimum 
thickness  required  in  the  tank  walls  and 
must  be  connected  to  the  tank  walls  by 
welding  or  brazing.  Limber  holes  at  the 
bottom  and  air  holes  at  the  top  of  all 
baffles  must  be  provided. 

(10)  Iron  or  steel  diesel  fuel  tanks 
must  not  be  galvanized  on  the  interior. 
Galvanizing,  paint,  or  other  suitable 
coating  must  be  used  to  protect  the 
outside  of  iron  and  steel  diesel  fuel 
tanks  and  the  inside  and  outside  of  iron 
and  steel  gasoline  fuel  tanks. 

(b)  Location  and  installation. 
Independent  fuel  tanks  must  be  located 
and  installed  in  compliance  with  the 
requirements  of  this  paragraph. 

(1)  Fuel  tanks  must  be  located  in,  or 
as  close  as  practicable  to,  machinery 
spaces. 

(2)  Fuel  tanks  and  fittings  must  be  so 
installed  as  to  permit  examination, 
testing,  or  removal  for  cleaning  with 
minimum  disturbance  to  the  hull 
structure. 

(3)  Fuel  tanks  must  be  adequately 
supported  and  braced  to  prevent 
movement.  The  supports  and  braces 
must  be  insulated  from  contact  with  the 
tank  surfaces  with  a  nonabrasive  and 
nonabsorbent  material. 

(4)  All  fuel  tanks  must  be  electrically 
bonded  to  a  common  groimd. 


(c)  Tests.  Independent  fuel  tanks  must 
be  tested  in  compliance  with  the 
requirements  of  this  part  prior  to  being 
used  to  carry  fuel. 

(1)  Prior  to  installation,  tanks  vented 
to  the  atmosphere  must  be 
hydrostatically  tested  to,  and  must 
withstand,  a  pressure  of  35  kPa  (5  psig) 
or  1 V2  times  the  maximum  pressure 
head  to  which  they  may  be  subjected  in 
service,  whichever  is  greater.  A 
standpipe  of  3.5  meters  (11.5  feet)  in 
height  attached  to  the  tank  may  be  filled 
writh  water  to  accompUsh  the  35  kPa  (5 
psig)  test.  Permanent  deformation  of  the 
tank  will  not  be  cause  for  rejection 
unless  accompanied  by  leakage. 

(2)  After  installation  of  the  fuel  tank 
on  a  vessel,  the  complete  installation 
must  be  tested  in  the  presence  of  a 
marine  inspector,  or  individual 
specified  by  the  cognizant  OCMI,  to  a 
head  not  less  than  that  to  which  the 
tank  may  be  subjected  in  service.  Fuel 
may  be  used  as  the  testing  medium. 

(3)  All  tanks  not  vented  to  the 
atmosphere  must  be  constructed  and 
tested  in  accordance  wnth  §  182.330  of 
this  part. 

(d)  Alternative  procedures.  A  vessel  of 
not  more  than  19.8  meters  (65  feet)  in 
length  carrying  not  more  than  12 
passengers,  with  independent  gasoline 
fuel  tanks  built  in  accordance  with 
ABYC  Project  H-24,  or  33  CFR  183, 
Subpart  J,  or  with  independent  diesel 
fuel  tanks  built  in  accordance  with 
ABYC  Project  H-33,  will  be  considered 
as  meeting  the  requirements  of  this 
section.  However,  tanks  must  not  be 
fabricated  from  any  material  not  listed 
in  Table  182.440(a)(1)  without  approval 
by  the  Commandant  under  paragraph 
(a)(3)  of  this  section. 


§18?, 445 

tanks. 


fu 


)na  sounding  pipes  for  fuel 


(a)  Fill  pipes  for  fuel  tanks  must  be 
not  less  than  40  millimeters  (1.5  inches) 
nominal  pipe  size. 

(b)  There  must  be  a  means  of 
accurately  determining  the  amoimt  of 
fuel  in  each  fuel  tank  either  by 
sounding,  through  a  separate  sounding 
pipe  or  a  fill  pipe,  or  by  an  installed 
marine  type  fuel  gauge. 

(c)  Where  sounding  pipes  are  used, 
their  openings  must  be  at  least  as  high 
as  the  opening  of  the  fill  pipe  and  they 
must  be  kept  closed  at  all  times  except 
during  sounding. 

(d)  Fill  pipes  and  sounding  pipes 
must  be  so  arranged  that  overflow  of 
liquid  or  vapor  cannot  escape  to  the 
inside  of  the  vessel. 

(e)  Fill  pipes  and  sounding  pipes 
must  run  as  directly  as  possible, 
preferably  in  a  straight  line,  from  the 
deck  connection  to  the  top  of  the  tank. 


Such  pipes  must  terminate  on  the 
weather  deck  and  must  be  fitted  vnth 
shutoff  valves,  watertight  deck  plates,  or 
screw  caps,  suitably  marked  for 
identification.  Gasoline  fill  pipes  and 
sounding  pipes  must  extend  to  within 
one-half  of  their  diameter  from  the 
bottom  of  the  tank.  Diesel  fill  pipes  and 
sounding  pipes  may  terminate  at  the  top 
of  the  tank. 

(f)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  carrying  not  more  than 
12  passengers,  with  a  gasoline  fuel 
system  built  in  accordance  with  ABYC 
Project  H-24,  or  33  CFR  183,  Subpart  J. 
or  with  a  diesel  fuel  system  built  in 
accordance  with  ABYC  Project  H-33, 
will  be  considered  as  meeting  the 
requirements  of  this  section. 

(g)  Where  a  flexible  fill  pipe  section 
is  necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metalUc  pipe  ends  at  the  least 

1  Vz  times  the  pipe  diameter  and  must  be 
sectu^d  at  each  end  by  clamps.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  fill  pipe  as 
practicable.  When  the  flexible  section  is 
a  nonconductor  of  electricity,  the 
metallic  sections  of  the  fill  pipe 
separated  thereby  must  be  joined  by  a 
conductor  for  protection  against 
generation  of  a  static  charge  when  filling 
with  fuel. 

§  1 82.450    Vent  pipes  for  fuel  tanks. 

(a)  Each  unpressurized  fuel  tank  must 
be  fitted  with  a  vent  pipe  connected  to 
the  highest  point  of  the  tank. 

(b)  The  net  cross  sectional  area  of  the 
vent  pipe  for  a  gasoline  fuel  tank  must 
not  be  less  than  that  of  19  millimeters 
(0.75  inches)  outer  diameter  (O.D.) 
tubing  (0.9  millimeter  (0.035  Inch)  wall 
thickness.  20  gauge),  except  that,  where 
the  tank  is  filled  under  pressiu^,  the  net 
cross  sectional  area  of  the  vent  pipe 
must  be  not  less  than  that  of  the  fill 
pipe. 

(c)  The  minimum  net  cross  sectional 
area  of  the  vent  pipe  for  diesel  fuel 
tanks  must  be  as  follows: 

(1)  Not  less  than  the  cross  sectional 
area  of  16  millimeters  (0.625  inches) 
outer  diameter  (O.D.)  tubing  (0.9 
millimeter  (0.035-inch)  wall  thickness, 
20  gauge),  if  the  fill  pipe  terminates  at 
the  top  of  the  tank; 

(2)  Not  less  than  the  cross  sectional 
area  of  19  millimeters  (0.75  inches)  O.D. 
tubing  (0.9  millimeter  (0.035-inch)  wall 
thickness,  20  gauge),  if  the  fill  pipe 
extends  into  the  tank;  and 

(3)  Not  less  than  the  cross  sectional 
area  of  the  fill  pipe  if  the  tank  is  filled 
under  pressure. 
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(d)  The  discnarge  ends  of  fuei  lann. 
vent  pipes  must  terminate  on  the  hull 
exterior  as  high  above  the  waterline  as 
practicable  and  remote  from  any  hull 
openings,  or  they  must  terminate  in  U- 
bends  as  high  above  the  weather  deck  as 
practicable  and  as  far  as  practicable 
from  openings  into  any  enclosed  spaces. 
Vent  pipes  terminating  on  the  hull 
exterior  must  be  installed  or  equipped 
to  prevent  th«  amidental  contamination 
of  the  fuel  by  water  under  normal 
oi)erating  conditions. 

(e)  The  discharge  ends  of  fuel  tank 
vent  pipes  must  be  fitted  with 
removable  flame  screens  or  flame 
arresters.  The  flame  screens  must 
consist  of  a  single  screen  of  corrosion 
resistant  wire  of  at  least  30x30  mesh. 
The  flame  screens  or  flame  arresters 
must  be  of  such  size  and  design  as  to 
prevent  reduction  in  the  net  cross 
sectional  area  of  the  vent  pipe  and 
permit  cleaning  or  renewal  of  the  flame 
screens  or  arrester  elements. 

(f)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  12  passengers,  with  fuel 
gasoline  tank  vents  built  in  accordance 
with  ABYC  Project  H-24,  or  33  CFR 
183,  Subpart  J,  or  with  diesel  fuel  tank 
vents  built  in  accordance  with  ABYC 
Project  H-33,  will  be  considered  as 
meeting  the  requirements  of  this 
section. 

(g)  Where  a  flexible  vent  pipe  section 
is  necessary,  suitable  flexible  tubing  or 
hose  having  high  resistance  to  salt 
water,  petroleum  oils,  heat  and 
vibration,  may  be  used.  Such  hose  must 
overlap  metallic  pipe  ends  at  least  IV2 
times  the  pipe  diameter  and  must  be 
secured  at  each  end  by  clamps.  The 
flexible  section  must  be  accessible  and 
as  near  the  upper  end  of  the  vent  pipe 
as  practicable. 

(n)  Fuel  tank  vent  pipes  shall  be 
installed  to  gradient  upward  to  prevent 
fuel  from  being  trapped  in  the  line. 

§  182.455    Fuel  piping. 

(a)  Materials  and  workmanship.  The 
materials  and  construction  of  fuel  lines, 
including  pipe,  tube,  and  hose,  must 
comply  with  the  requirements  of  this 
paragraph. 

(1)  Fuel  lines  must  be  annealed  tubing 
of  copper,  nickel-copper,  or  copper- 
nickel  having  a  minimum  wall ' 
thickness  of  9  millimeters  (0.035  inch) 
except  that: 

(i)  Diesel  fuel  piping  of  other 
materials,  such  as  seamless  steel  pipe  or 
tubing,  which  provide  equivalent  safety 
may  be  used; 

(ii)  Diesel  fuel  piping  of  aluminum  is 
acceptable  on  aluminujn  hull  vessels 
provided  it  is  a  minimum  of  Schedule 
80  wall  thickness;  and 


|,lllj  wufu  ust'ci,  iiexiiiie  luist;  iiiubi 


meet  the  requirements  of  §  182.720(e)  of 
this  part. 

(2)  Tubing  connections  and  fittings 
must  be  of  nonferrous  drawn  or  forged 
metal  of  the  flared  type  except  that 
flareless  fittings  of  the  non-bite  type 
may  be  used  when  the  tubing  system  is 
of  nickel-copper  or  copper-nickel.  When 
making  tube  connections,  the  tubing 
must  be  cut  square  and  flared  by 
suitable  tools.  Tube  ends  must  be 
annealed  before  flaring. 

(3)  Cocks  are  prohibited  except  for  the 
solid  bottom  type  with  tapered  plugs 
and  imion  bonnets. 

(4)  Valves  for  gasoline  fuel  must  be  of 
a  suitable  nonferrous  type. 

(b)  Installation.  The  installation  of 
fuel  lines,  including  pipe,  tube,  and 
hose,  must  comply  with  the 
requirements  of  this  paragraph. 

(1)  Gasoline  fuel  lines  must  be 
connected  at  the  top  of  the  fuel  tank  and 
run  at  or  above  the  level  of  the  tank  top 
to  a  point  as  close  to  the  engine 
connection  as  practicable,  except  that 
lines  below  the  level  of  the  tank  top  are 
permitted  if  equipped  with  anti-siphon 
protection. 

(2)  Diesel  fuel  lines  may  be  connected 
to  the  fuel  tank  at  or  near  the  bottom  of 
the  tank. 

(3)  Fuel  lines  must  be  accessible, 
protected  from  mechanical  injury,  and 
effectively  secured  against  excessive 
movement  and  vibration  by  the  use  of 
soft  nonferrous  metal  straps  which  have 
no  sharp  edges  and  are  insulated  to 
protect  against  corrosion.  Where  passing 
through  bulkheads,  fuel  Unes  must  be 
protected  by  close  fitting  ferrules  or 
stuffing  boxes.  All  fuel  lines  and  fittings 
must  be  accessible  for  inspection. 

(4)  Shutoff  valves,  installed  so  as  to 
close  against  the  fuel  flow,  must  be 
fitted  in  the  fuel  supply  lines,  one  at  the 
tank  connection  and  one  at  the  engine 
end  of  the  fuel  line  to  stop  fuel  flow 
when  servicing  accessories.  The  shutoff 
valve  at  the  tank  must  be  manually 
operable  from  outside  the  compartment 
in  which  the  valve  is  located,  preferably 
from  an  accessible  position  on  the 
weather  deck.  If  the  handle  to  the 
shutoff  valve  at  the  tank  is  located 
inside  the  machinery'  space,  it  must  be 
located  so  that  the  operator  does  not 
have  to  reach  more  than  300  millimeters 
(12  inches)  into  the  machinery  space 
and  the  valve  handle  must  be  shielded 
from  flames  by  the  same  material  the 
hull  is  constructed  of,  or  some 
noncombustible  material.  Electric 
solenoid  valves  must  not  be  used, 
unless  used  in  addition  to  the  manual 
valve. 

(5)  A  loop  of  copper  tubing  or  a  short 
length  of  flexible  hose  must  be  installed 


in  the  fuel  supply  line  at  or  near  the 
engines.  The  flexible  hose  must  meet 
the  requirements  of  §  182.720(e). 

(6)  A  suitable  metal  marine  type 
strainer,  meeting  the  requirements  of  the 
engine  manufactvuer,  must  be  fitted  in 
the  fuel  supply  line  in  the  engine 
compartment.  Strainers  must  be  leak 
free.  Strainers  must  be  the  type  of 
opening  on  top  for  cleaning  screens.  A 
drip  pan  fitted  with  flame  screen  must 
be  installed  under  gasoline  strainers. 
Fuel  filter  and  strainer  bowls  must  be 
highly  resistant  to  shattering  due  to 
mechanical  impact  and  resistant  to 
failure  due  to  thermal  shock.  Fuel  filters 
fitted  with  bowls  of  other  than  steel 
construction  must  be  approved  by  the 
Conmiandant  and  be  protected  from 
mechanical  damage.  Approval  of  bowls 
of  other  than  steel  construction  will 
specify  if  a  flame  shield  is  required. 

(7)  All  accessories  installed  in  the  fuel 
line  must  be  independently  supported. 

(8)  Outlets  in  gasoline  fuel  lines  that 
would  permit  drawing  fuel  below  deck, 
for  any  purpose,  are  prohibited. 

(9)  Valves  for  removing  water  or 
impurities  from  diesel  fuel  in  water 
traps  or  stainers  are  permitted.  These 
valves  must  be  provided  with  caps  or 
plugs  to  prevent  fuel  leakage. 

(c)  Alterantive  procedures.  A  vessel  of 
not  more  than  19.8  meters  (65  feet) 
carrying  no  more  than  12  passengers, 
with  machinery  powered  by  gasoUne 
and  a  fuel  system  built  in  accordance 
with  ABYC  Project  H-24,  or  33  CFR 
193,  Subpart  J.  or  with  machinery 
powered  by  diesel  fuel  and  a  fuel 
system  built  in  accordance  with  ABYC 
Project  H-33,  will  be  considered  as 
meeting  the  requirements  of  this 
section. 


§  182.458    Portable  fuel  systems. 

(a)  Portable  fuel  systems,  including 
portable  tanks  and  related  fuel  Unes  and 
accessories,  are  prohibited  except  where 
used  for  outboard  motor  installations. 

(b)  The  design,  construction  and 
stowage  of  portable  tanks  and  related 
fuel  lines  and  accessories  must  meet  the 
requirements  of  ABYC  Projected  H-25, 
"Portable  Gasoline  Fuel  systems  for 
Flammable  Liquids,"  or  other  standard 
specified  by  the  Commandant. 

§182.460    Ventilation  of  spaces  containing 
machinery  powered  by,  or  fuel  tanks  for, 
gasoline. 

(a)  A  space  containing  machinery 
powered  by,  or  fuel  tanks  for,  gasoline 
must  have  a  ventilation  system  that 
complies  with  this  section  and  consists 
of: 

(1)  For  an  enclosed  space: 
(i)  At  least  two  natural  ventilation 
supply  ducts  located  at  one  end  of  the 
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space  and  that  extend  to  the  lowest  part 
of  the  space  or  to  the  bilge  on  each  side 
of  the  space;  and 

(ii)  A  mechanical  exhaust  system 
consisting  of  at  least  two  ventilation 
exhaust  ducts  located  at  the  end  of  the 
space  opposite  from  where  the  supply 
ducts  are  fitted,  which  extend  to  the 
lowest  part  or  the  bilge  of  the  space  on 
each  side  of  the  space,  and  which  are 
led  to  one  or  mure  powered  exhaust 
blowers;  and 

(2)  For  a  partially  enclosed  space,  at 
least  one  ventilation  duct  installed  in 
the  forward  part  of  the  space  and  one 
ventilation  duct  installed  in  the  after 
part  of  the  space,  or  as  otherwise 
required  by  the  cognizant  OCMI.  Ducts 
for  partially  enclosed  spaces  must  have 
cowls  or  scoops  as  required  by 
paragraph  (i)  of  this  section. 

(b)  A  mechanical  exhaust  system 
required  by  paragraph  {a)(l)(ii)  of  this 
section  must  be  such  as  to  assure  the  air 
changes  as  noted  in  Table  182.460(b) 
depending  upon  the  size  of  the  space. 

Table  182.460(b) 


Size  of  space  in  cut>ic  meters 
(feet) 

Minutes  per 
air  change 

Over 

Not  over 

0 

14(500) 

28.50  (1000) 

43  (1500) 

14(500) 

28.50(1000) 

43(1500) 

2 

3 
4 
5 

(c)  An  exhaust  blower  motor  may  not 
be  installed  in  a  duct,  and  if  mounted 

in  any  space  required  to  be  ventilated  by 
this  section,  must  be  located  as  high 
above  the  bilge  as  practicable.  Blower 
blades  must  be  nonsparking  with 
reference  to  their  housings. 

(d)  Where  a  fixed  gas  fire 
extinguishing  system  is  installed  in  a 
space,  all  powered  exhaust  blowers  for 
the  space  must  automatically  shut  down 
upon  release  of  the  extinguishing  agent. 

(e)  Exhaust  blower  switches  must  be 
located  outside  of  any  space  required  to 
be  ventilated  by  this  section,  and  must 
be  of  the  type  interlocked  with  the 
starting  switch  and  the  ignition  switch 
so  that  the  blowers  are  started  before  the 
engine  starter  motor  circuit  or  the 
engine  ignition  is  energized.  A  red 
warning  sign  at  the  swritch  must  state 
that  the  blowers  must  be  operated  prior 
to  starting  the  engines  for  the  time 
sufficient  to  insure  at  least  one  complete 
change  of  air  in  the  space  served. 

(f)  The  area  of  the  ventilation  ducts 
must  be  sufficient  to  limit  the  air 
velocity  to  a  maximum  of  10  meters  per 
second  (2,000  feet  per  minute).  A  duct 
may  be  of  any  shape,  provided  that  in 


no  case  will  one  cross  sectional 
dimension  exceed  twice  the  other. 

(g)  A  duct  must  be  so  installed  that 
ordinary  collection  of  water  in  the  bilge 
will  not  block  vapor  flow. 

(h)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of 
noncombustible  material.  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(i)  A  supply  duct  must  be  provided  at 
its  intake  opening  with  a  cowl  or  scoop 
having  a  free  area  not  less  than  twice  the 
required  duct  area.  When  the  cowl  or 
scoop  is  screened,  the  mouth  area  must 
be  increased  to  compensate  for  the  area 
of  the  screen  wire.  A  cowl  or  scoop 
must  be  kept  open  at  all  times  except 
when  the  weather  is  such  as  to  endanger 
the  vessel  if  the  openings  are  not 
temporarily  closed. 

(j)  Dampers  may  not  be  fitted  in  a 
supply  duct. 

(k)  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(i)  Provision  must  be  made  for  closing 
all  supply  duct  cowls  or  scoops  and 
exhaust  duct  discharge  openings  for  a 
space  protected  by  a  fixed  gas 
extinguishing  system.  All  closure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

(m)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  12  passengers,  with 
ventilation  installations  in  accordance 
with  ABYC  Project  H-2,  "Ventilation  of 
Boats  Using  Gasoline,"  or  33  CFR  183, 
Subpart  K,  "Ventilation,"  wall  be 
considered  as  meeting  the  requirements 
of  this  section. 

§  182.465    Ventilation  of  spaces  containing 
diesel  machinery. 

(a)  A  space  containing  diesel 
machinery  must  be  fitted  with  adequate 
means  such  as  dripproof  ventilators, 
ducts,  or  louvers,  to  provide  sufficient 
air  for  proper  operation  of  main  engines 
and  auxiliary  engines. 

(b)  Air-cooled  propulsion  and 
auxiliary  diesel  engines  installed  below 
deck,  as  permitted  by  §  182.420,  must  be 
fitted  with  air  supply  ducts  or  piping 
from  the  weather  deck.  The  ducts  or 
piping  must  be  so  arranged  and 
supported  to  be  capable  of  safely 
sustaining  stresses  induced  by  weight 
and  engine  vibration  and  to  minimize 
transfer  of  vibration  to  the  supporting 
structiu^.  Prior  to  installation  of 
ventilation  system  for  such  engines, 


plans  or  sketches  showing  machinery 
arrangement  including  air  supplies, 
exhaust  stack,  method  of  attachment  of 
ventilation  ducts  to  the  engine,  location 
of  spark  arresting  mufflers  and  capacity 
of  ventilation  blowers  must  be 
submitted  to  the  cognizant  OCMI  for 
approval. 

fc)  A  space  containing  diesel 
machinery  must  be  fitted  with  at  least 
two  ducts  to  furnish  natural  or  powered 
supply  and  exhaust  ventilation.  The 
total  inlet  area  and  the  total  outlet  area 
of  each  ventilation  duct  may  not  be  less 
than  one  square  inch  for  each  foot  of 
beam  of  the  vessel.  These  minimum 
areas  must  be  increased  as  necessary 
when  the  ducts  are  considered  as  part 
of  the  air  supply  to  the  engines. 

(d)  A  duct  must  be  of  rigid  permanent 
construction,  which  does  not  allow  any 
appreciable  vapor  flow  except  through 
normal  openings,  and  made  of  the  same 
material  as  the  hull  or  of 
noncombustible  material.  The  duct  must 
lead  as  directly  as  possible  from  its 
intake  opening  to  its  terminus  and  be 
securely  fastened  and  supported. 

(e)  A  supply  duct  must  be  provided 
with  a  cowl  or  scoop  having  a  free  area 
not  less  than  twice  the  required  duct 
area.  When  the  cowl  or  scoop  is 
screened,  the  mouth  area  must  be 
increased  to  compensate  for  the  area  of 
the  screen  wire.  A  cowl  or  scoop  must 
be  kept  open  at  all  times  except  when 
the  weather  is  such  as  to  endanger  the 
vessel  if  the  openings  are  not 
teinporarily  closed. 

(f)  Dampers  may  not  be  fitted  in  a 
supply  duct. 

(gj  A  duct  opening  may  not  be  located 
where  the  natural  flow  of  air  is  unduly 
obstructed,  adjacent  to  possible  sources 
of  vapor  ignition,  or  where  exhaust  air 
may  be  taken  into  a  supply  duct. 

(n)  provision  must  be  made  for 
closing  all  supply  duct  cowls  or  scoops 
and  exhaust  duct  discharge  openings  for 
a  space  protected  by  a  fixed  gas 
extinguishing  system.  All  closure 
devices  must  be  readily  available  and 
mounted  in  the  vicinity  of  the  vent. 

(i)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  1 2  passengers,  with 
ventilation  installations  in  accordance 
with  ABYC  Project  H-32,  "Ventilation 
of  Boats  Using  Diesel  Fuel,"  will  be 
considered  as  meeting  the  requirements 
of  this  section. 

§  182.470    Ventilation  of  spaces  containing 
diesel  fuel  tanks. 

(a)  Unless  provided  with  ventilation 
that  complies  with  §  182.465,  a  space 
containing  a  diesel  fuel  tank  and  no 
machinery  must  meet  the  requirements 
of  this  section. 
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(Ij  A  spdCd  ol  14  cubic  iiititers  loUO 
cubic  feet)  or  more  in  volume  must  have 
a  gooseneck  vent  of  not  less  than  65 
millimeters  (2.5  inches)  in  diameter. 

(2)  A  space  of  less  than  14  cubic 
meters  (500  cubic  feet)  in  volume  must 
have  a  gooseneck  vent  of  not  less  than 
40  milhmeters  (1.5  inches)  in  diameter. 

fb)  Vent  openings  may  not  be  located 
adjacent  to  possible  sources  of  vapor 
ignition. 

(c)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  12  passengers,  with 
ventilation  installations  in  accordance 
with  ABYC  Project  H-32,  "Ventilation 
of  Boats  Using  Diesel  Fuel."  will  be 
considered  as  meeting  the  requirements 
of  this  section. 

§182.480    Flammable  vapor  detection 
systems. 

(a)  A  flammable  vapor  detection 
system  required  by  §  182.410(c)  must 
meet  UL  Standard  1110.  "Marine 
Combustible  Gas  Indicators."  or  be 
approved  by  an  independent  laboratory. 

(b)  Procedures  for  checking  the  proper 
operation  of  a  flammable  vapor 
detection  system  must  be  posted  at  the 
primary  operating  station.  The  system 
must  be  self-monitoring  and  include  a 
ground  fault  indication  alarm. 

(c)  A  flammable  vapor  detection 
system  must  be  operational  for  30 
seconds  prior  to  engine  startup  and 
continue  sensing  the  entire  Ume  the 
engine  is  running. 

(d)  A  flammable  vapor  detection 
system  must  provide  a  visual  and 
audible  alarm  at  the  operating  station. 

(e)  A  sensor  must  be  located  above  the 
expected  bilge  water  level  in  the 
following  locations: 

(1)  The,  lowest  part  of  a  machinery 
space; 

(2)  The  lowest  part  of  a  space 
containing  a  fuel  tank  when  separate 
from  the  machinery  space;  and 

(3)  Any  other  location  when  required 
by  the  cognizant  OCMI. 


yl]  A  flammable  vapor  detection 
system  must  be  installed  so  as  to  permit 
calibration  in  a  vapor  free  atmosphere. 

(g)  Electrical  connections,  wiring,  and 
components  for  a  flammable  vapor 
detection  system  must  comply  with  Part 
183  of  this  chapter. 

(h)  An  operation  and  maintenance 
manual  for  the  flammable  vapor 
detection  system  must  be  kept  onboard. 

Subpart  E — Bilge  and  Ballast  Systems 

§182.500    General. 

(a)  A  vessel  must  be  provided  with  a 
satisfactory  arrangement  for  draining 
any  watertight  compartment,  other  than 
small  buoyancy  compartments,  under 
all  practicable  conditions.  Sluice  valves 
are  not  permitted  in  watertight 
bulkheads. 

(b)  A  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not   ■ 
more  than  12  passengers  may  meet  the 
requirements  of  ABYC  Project  H-22, 
"IDC  Electric  Bilge  Pumps  Operating 
Under  50  Volts,"  in  lieu  of  the 
requirements  of  this  subpart,  provided 
that  each  watertight  compartment,  other 
than  small  buoyancy  compartments  and 
the  compartment  forward  of  the 
collision  bulkhead,  is  provided  with  a 
means  for  dewatering. 

(c)  Special  consideration  may  be 
given  to  vessels,  such  as  high  speed 
craft,  which  have  a  high  degree  of 
subdivision  and  utilize  numerous  small 
buoyancy  compartments.  Where  the 
probability  of  flooding  of  the  space  is 
limited  to  external  hull  damage, 
compartment  drainage  may  be  omitted 
provided  it  can  be  shown  by  stability 
calculations,  submitted  to  the  cognizant 
OCMI.  that  the  safety  of  the  vessel  will 
not  be  impaired. 

§  182.510    Bilge  piping  system. 

(a)  A  vessel  of  at  least  7.9  meters  (26 
feet)  in  length  must  be  provided  with 
individual  bilge  lines  and  bilge  suctions 
for  each  watertight  compartment,  except 
that  the  space  forward  of  the  collision 

TABLE  182.520(A) 


LiUikhcdU  noud  uot  be  titled  wilii  a  biige 
suction  line  when  the  arrangement  of 
the  vessel  is  such  that  ordinary  leakage 
may  be  removed  from  this  compartment 
by  the  use  of  a  hand  portable  bilge 
pump  or  other  equipment,  and  such 
equipment  is  provided. 

(b)  A  bilge  pipe  in  a  vessel  of  not 
more  than  19.8  meters  (65  feet)  in  length 
must  be  not  less  than  25  millimeters  (1 
inch)  nominal  pipe  size.  A  bilge  pipe  in 
a  vessel  of  more  than  19.8  meters  (65 
feet)  in  length  must  be  not  less  than  40 
millimeters  (1.5  inches)  nominal  pipe 
size.  A  bilge  suction  must  be  fitted  with 
a  suitable  strainer  having  an  open  area 
not  less  than  three  times  the  area  of  the 
bilge  pipe. 

(c)  Except  when  individual  pumps  are 
provided  for  separate  spaces,  individual 
bilge  suction  lines  must  be  led  to  a 
central  control  point  or  manifold  and 
provided  with  a  stop  valve  at  the  control 
point  or  manifold  and  a  check  valve  at 
some  accessible  point  in  the  bilge  line. 
A  stop-check  valve  located  at  a  control 
point  or  manifold  will  meet  the 
requirements  for  both  a  stop  valve  and 

a  check  valve. 

(d)  A  bilge  pipe  piercing  the  collision 
bulkhead  must  be  fitted  with  a  screw- 
down  valve  located  on  the  forward  side 
of  the  collision  bulkhead  and  operable 
from  the  weather  deck,  or,  if  it  is  readily 
accessible  under  service  conditions,  a 
screw-down  valve  without  a  reach  rod 
may  be  fitted  to  the  bilge  Hne  on  the 
after  side  of  the  collision  bulkhead. 

§182.520    Bilge  pumps. 

(a)  A  vessel  must  be  provided  with 
bilge  pumps  in  accordance  with  Table 
182.520(a).  A  second  power  pump  is  an 
acceptable  alternative  to  a  hand  pump  if 
it  is  supplied  by  a  source  of  power 
independent  of  the  first  power  bilge 
pump.  Individual  power  pumps  used 
for  separate  spaces  are  to  be  controlled 
from  a  central  control  point  and  must 
have  a  light  or  other  visual  means  at  the 
control  point  to  indicate  operation. 


Number  of  passengers 

Length  of  vessel 

Bilge  pumps  required 

Min.  capacity 

required 

per  pump  Itrs/min 

(gal/min) 

Any  nomber  

More  than  19.8  m  (65  ft) 

Not  more  than  19.8  m  (65  ft)  

7.9  m.  26  feet  up  to  19.8  m  (65 
ft). 

Less  than  7.9  m  (26  ft)  

^  fixed  power  pumps 

190  LPM 

More  ttian  49  passengers  and  all  ferry  vessels 

1  fixed  power  pump  and  .... 

1  portable  hand  pump 

1  fixed  power  pump  and  1 
ponat>le  hand  pump  or. 

1  fixed  hand  pump  and 

1  portable  hand  pump 

1  portatjie  hand  pump 

(50  GPM). 

95  LPM  (25  GPM). 

Not  rTX)re  ttian  49  passengers  (Other  than  ferry  vessels) 

38  LPM  (10  GPM). 
38  LPM  (10  GPM). 

38  LPM  (10  GPM). 
19  LPM  (5  GPM). 
19  LPM  (5  GPM). 
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(b)  A  portable  hand  bilge  pump  must 
be: 

(1)  Capable  of  pumping  water,  but  not 
necessarily  simultaneously,  from  all 
watertight  compartments;  and 

(2)  Provided  with  suitable  suction  and 
discharge  hoses  capable  of  reaching  the 
bilges  fo'each  watertight  compartment. 

(c)  Each  fixed  power  bilge  pump  must 
be  self  priming.  It  may  be  driven  off  the 
main  engine  or  other  source  of  power. 

It  must  be  permanently  connected  to  the 
bilge  manifold  and  may  also  be 
connected  to  the  fire  main.  If  of 
sufficient  capacity,  a  power  bilge  pump 
may  also  serve  as  a  fire  pump. 

(d)  Where  two  fixed  power  bilge 
pumps  are  installed,  they  must  be 
driven  by  different  soiu^ces  of  power.  If 
one  pump  is  driven  off  the  main  engine 
in  a  single  propulsion  engine 
installation,  the  other  must  be 
independently  driven.  In  a  twin 
propulsion  engine  installation,  each 
pump  may  be  driven  off  a  different 
propulsion  engine. 

(e)  A  submersible  electric  bilge  pump 
may  be  used  as  a  power  bilge  pump 
required  by  Table  182.520(a)  only  on  a 
vessel  of  not  more  than  19.8  meters  (65 
feet)  in  length  carrying  not  more  than  49 
passengers,  other  than  a  ferry,  provided 
that: 

(1)  The  pump  is  listed  by 
Underwriters'  Laboratories  Inc.  or 
another  independent  laboratory; 

(2)  The  pump  is  used  to  dewater  not 
more  than  one  watertight  compartment; 

(3)  The  pump  is  permanently 
mounted; 

(4)  The  pump  is  equipped  with  a 
strainer  that  can  be  readily  inspected 
and  cleaned  without  removal; 

(5)  The  pump  discharge  line  is 
suitably  supported; 

(6)  Tne  opening  in  the  hull  for  the 
pump  discharge  is  placed  as  high  ebove 
the  waterline  as  possible; 

(7)  A  positive  shutoff  valve  is 
installed  at  the  hull  penetration;  and 

(8)  The  capacity  of  the  electrical 
system,  including  wiring,  and  size  and 
number  of  batteries,  is  designed  to  allow 
all  bilge  pumps  to  be  operated 
simultaneously. 

(f)  A  flexible  tube  or  hose  may  be  used 
instead  of  fixed  pipe  for  the  discharge 
line  of  a  submersible  electric  bilge 
pump  provided  the  hose  or  tube  does 
not  penetrate  any  required  watertight 
bulkheads  and  is: 

(1 )  Of  good  quality  and  of  substantial 
construction,  suitable  for  the  intended 
use;  and 

(2)  Highly  resistant  to  salt  water, 
petroleum  oil,  heat,  and  vibration. 

(g)  If  a  fixed  hand  pump  is  used  to 
comply  with  Table  182.520(a),  it  must 
be  permanently  coruiected  to  the  bilge 
system. 


(h)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  a  power 
driven  fire  puiiip  required  by  §  181.300 
of  this  chapter  may  serve  as  a  fixed 
power  bilge  pump  required  by  this 
subpart,  provided  it  has  the  minimum 
flow  rate  required  by  Table  182.520(a). 

(i)  On  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length,  a  power 
driven  fire  pump  required  by  §  181.300 
of  this  subchapter  ma"  serve  as  one  of 
the  two  fixed  power  bilge  pumps 
required  by  this  subpart,  provided: 

(1)  The  bilge  and  fire  pump  sys'ems 
are  interconnected; 

(2)  The  dedicated  bilge  pump  is 
capable  ot  pumping  the  bilges  at  the 
same  time  the  fire/bilge  pump  charges 
the  firemain;  and 

(3)  Stop  valves  and  check  valves  are 
installed  in  the  piping  to  isolate  the 
systems  during  simultaneous  operation 
and  prevent  possible  flooding  through 
the  bil^e  system. 

(j)  A  CEtemaran  vessel  must  be 
equipped  with  bilge  pumps  for  each 
hull,  as  if  each  hull  is  a  separate  vessel, 
in  accordance  with  Table  182.520(a), 
except  where: 

(1)  On  dedicated  pump  is  located  in 
each  hull; 

(2)  Eech  dedicated  pvunp  is  driven  by 
an  independent  source  of  power;  and 

(3)  The  bilge  system  is  permanently 
cross  connected  between  hulls. 

§182.530    Bilge  high  tevtl  alarms. 

(a)  On  a  ves&el  of  at  least  7.9  meters 
(26  feet)  in  length,  a  visual  and  audible 
alarm  must  be  provided  at  the  operating 
station  to  indicate  a  high  water  level  in 
eoch  of  the  following  normally 
unmanned  spaces: 

(1)  A  space  with  a  through-hull  fitting 
below  the  deepest  load  waterline,  such 
as  a  lazi^rette; 

(2)  A  machinery'  rpace  bilge,  bilge 
well,  shaft  alley  bilge,  or  other  spaces 
subject  to  flooding  from  sea  water 
piping  within  the  space;  and 

(3)  A  space  with  a  non-watertight 
closure,  such  as  a  space  with  a  non- 
wEtertight  hatch  on  the  main  deck. 

(b)  Vessels  constructed  of  wood  must, 
in  addition  to  paragraph  (a),  provide 
bilge  level  alarms  in  all  watertight 
compartments  except  small  buoyancy 
chambers. 

(c)  A  visual  indicator  must  be 
provided  at  the  operating  station  to 
indicate  v.'hcn  any  automatic  bilge 
pump  is  operating. 

§182  540    Bcllast  systems. 

(a)  Ballast  piping  must  not  be 
installed  in  any  compartment  integral 
with  the  hull  of  a  wooden  vessel.  Where 
the  carriage  of  liquid  ballast  in  such  a 
vessel  is  necessary,  suitable  ballast 


ttJiks,  structurally  independent  of  the 
hull,  must  be  provided. 

(b)  Solid  and  water  ballast  must 
comply  with  the  requirements  of  Part 
178  of  this  subchapter. 

Subpart  F — Steering  Systems 

§182  600    General. 

A  self-propelled  vessel  must  comply 
with  the  provisions  of  this  subpart. 

§  1 82.61 0    Main  steering  gear. 

(a)  A  vessel  must  be  provided  with  a 
main  steering  gear  that  is: 

(1)  Of  adequate  strength  and  capable 
of  steering  the  vessel  at  all  service 
speeds; 

(2)  Designed  to  operate  at  maximum 
astern  speed  without  being  damaged  or 
jammed;  and 

(3)  Capable  of  moving  the  rudder  from 
35  degrees  on  one  side  to  30  degrees  on 
the  other  side  in  not  more  than  28 
seconds  with  the  vessel  moving  ahead  at 
maximum  service  speed. 

(b)  Control  of  the  main  steering  gear, 
including  control  of  any  necessary 
associated  devices  (motor,  pump,  valve, 
etc.),  must  be  provided  from  the 
operating  station. 

(c)  The  main  steering  gear  must  be 
designed  so  that  transfer  from  the  main 
steering  gear  or  control  to  the  auxiliary 
means  of  steering  required  by  §  182.620 
can  be  achieved  rapidly.  Any  tools  or 
equipment  necessary  to  make  the 
transfer  must  be  readily  available. 

(d)  The  operating  statioirmust  be 
arranged  to  permit  the  person  steering  to 
have  the  best  possible  all  around  vision. 

(e)  Strong  and  effective  rudder  stops 
must  be  provided  to  prevent  jamming 
and  damage  to  the  rudder  and  its 
fittings.  These  stops  may  be  structural  or 
internal  to  the  main  steering  gear. 

(f)  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  through 
(e)  of  this  section,  a  vessel  with  a  power 
driven  main  steering  gear  must  be 
provided  with  the  following: 

(1)  A  disconnect  switch  located  in  the 
steering  compartment,  and 
instantaneous  short  circuit  protection 
for  electrical  power  and  control  circuits 
sized  and  located  in  accordance  with 
§§111.93-n(d)  and  (e)  in  subchapter  J 
of  this  chapter.  Overload  protection  is 
prohibited; 

(2)  An  independent  rudder  angle 
indicator  at  the  operating  station; 

(3)  An  arrangement  that  automatically 
resumes  operation,  without  reset,  when 
power  is  restored  after  a  power  failure; 

(4)  A  manual  means  to  center  and 
steady  the  rudder(s)  in  an  emergeftcy; 
and 

(5)  A  limit  switch  to  stop  the  steering 
gear  before  its  reaches  the  rudder  stops 
required  by  paragraph  (e)  of  this  section. 
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(g)  In  addition  to  meeting  the 
requir*'ment5>  of  paragraphs  (a)  through 
(f)  of  this  se«.tion.  a  vessfli  more  thaii 
19.8  meters  (65  Feet)  in  length  with  a 
power  driven  main  steering  gear  must 
be  provided  widi  the  following: 

(1)  A  visual  means,  located  a*  the 
operating  station,  to  indicate  operation 
of  the  power  units:  and 

(2)  Instructions  for  transfer 
procedures  from  the  main  steering  gear 
or  control  to  the  auxiliary  means  of 
steering  required  by  §  182.620,  posted  at 
the  location  where  the  transfer  is  carried 
out. 

§  1 82.620    Auxiliary  means  of  staering. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  vessel  must  be 
provided  with  an  auxiUary  means  of 
steering  that  is: 

(1)  Of  adequate  strength: 

(2)  Capable  of  moving  the  rudder  from 
15  degrees  on  one  side  to  15  degrees  on 
the  other  side  is  not  more  than  60 
seconds  with  the  vessel  at  one-half  its 
maximum  service  speed  ahead,  or  7 
knots,  whichever  is  greater;  and 

(3)  Conuolled  from  a  location  that 
permits  safe  maneuvering  of  the  vessel 
and  does  not  expose  the  person 
operating  the  auxiliary  means  of 
steering  to  personnel  hazards  during 
normal  or  heavy  weather  operation. 

(b)  A  suitable  hand  tiller  may  be 
acceptable  as  the  auxiliary  means  of 
steering  where  satisfactory  to  the 
cognizant  OCMI. 

(c)  An  auxiUary  means  of  steering 
need  not  be  provided  if: 

(1)  The  main  steering  gear  and  its 
controls  are  provided  in  duplicate: 

(2)  Multiple  screw  propulsion,  with 
independent  pilothouse  control  for  each 
screw,  is  provided,  and  the  vessel  is 
capable;  of  being  steered  using 
pilothouse  control; 

(3)  No  regular  rudder  is  fitted  and 
steering  action  is  obtained  by  a  change 
of  setting  of  the  propelling  unit;  or 

(4)  Where  a  rudder  and  hand  tiller  are 
the  main  steering  gear 

Subpart  G — Ptping  Systems 

§1S2.70C    Generai. 

Vl^terials  L'sed  in  piping  systems  must 
meet  the  requiremenis  of  thib  subpart 
and  *ie  otnerwnse  acceptable  to  the 
cognizant  OCMI. 

§182.710    Piping  tor  vrtai  systems. 

(a)  Vitai  systems  are  those  systems 
that  are  vital  to  a  vessel's  survivability 
and  safety.  For  the  purpose  of  thts  paxt 
the  following  are  vital  systems: 

(1)  Fuel  system: 

{2J  Fire  main; 

(3)  CO7  and  Halon  systems: 


(4)  Bil^e  system; 
[5]  Steering  system; 

(6)  Propulsion  system  and  its 
necessary  auxiliaries  and  controls' 

(7)  Ship's  service  and  emergency 
electrical  generation  system  and  its 
necessary  auxiliaries;  and 

(8)  A  marine  engineering  system 
identified  by  the  cognizant  dCMI  as 
being  crucial  to  the  survival  of  the 
vessel  or  to  the  protectinn  of  the 
personnel  on  botird. 

(b)  For  the  purpose  of  this  part,  a 
system  not  identified  in  paragraph  (a)  of 
this  section  is  a  non-vital  system. 

(c)  Piping  used  in  a  vital  system  must: 

(1)  Be  composed  of  ferrous  materials 
except  when: 

(i)  Nonmetallic  piping  materials  are 
permitted  by  §  182.720;  or 

(ii)  Nonferrous  metallic  piping 
materials  are  permitted  by  §  182.730; 
and 

(2)  If  subject  to  a  pressiue  of  more 
than  1.034  kPa  (150  psig),  be  designed, 
fabricated,  and  inspected  in  accordance 
with  the  principles  of  American 
National  Standards  Institute  (ANSI)  B 
31.1,  "Code  for  Pressure  Piping.  Power 
Piping."  or  other  standard  specified  by 
the  Commandant. 

S  162.715    Piping  subjact  to  more  ttian 
1,034  l(Pa  (150  psig)  in  non-vital  systems. 

Piping  subject  to  more  than  1,034  kPa 
(150  psig)  in  a  non-vital  system  must  be 
designed,  fabricated,  and  inspected  in 
accordance  with  the  principles  of  ANSI 
B  31.1,  or  other  industry  standard 
acceptable  to  the  Commandant. 

§  182.720    Nonmetallic  piping  materials. 

(a)  Rigid  nonmetallic  materials 
(plastic)  may  be  used  only  in  non-vital 
systems  and  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section. 

(b)  Flexible  nonmetallic  materials 
(hose)  may  be  used  in  vital  and  non- 
vital  systems  where  permitted  by 
paragraph  (e)  ot  this  secticn. 

(c)  Nonmetallic  piping  must  not  be 
used  in  gasoline  or  diesei  fuel  systems. 
Flexible  noametdllic  materials  (hose) 
may  be  used  where  permitted  by 
paragrapti  (e)  of  this  section. 

(d;  Where  rigid  nonmetallic  material 
(plastic)  is  permitted  foi  use  in  pipmg 
systems  by  this  section,  the  following 
rest  ictiuiiS  apply. 

( 1 )  Penetrations  of  required  watertight 
de^ls  and  bulkheads  by  any  rigid 
plastic  pipe  are  prohibited  unless,  the 
following  requirements  are  met: 

(ij  Each  penetration  must  be 
dCcompLshed  using  an  acceptable 
metallic  through  deck  or  ttuough 
bulkhead  fitting  that  is  welded  or 
otherwise  attached  to  the  bulkhead  or 
deck  by  an  accepted  method;  and 


(ii)  One  or  more  metallic  shutoff 
valves  must  be  installed  adjacent  totlie 
fitting  in  one  of  the  following  ways: 

(A)  Only  one  metallic  shutoff  valve 
must  be  installed  if  it  is  operable  from 
above  the  bulkhead  deck; 

(B)  If  two  metalhc  shutoff  valves  are 
installed,  one  on  either  side  of  the 
bulkhead,  they  need  not  be  operable 
from  a'oove  the  bulkhead  deck  provided 
immediate  access  to  both  is  possible;  or 

(C)  Where  both  plastic  and  metallic 
materials  are  used  in  piping  that 
penetrates  a  bulkhead,  and  the  two 
materials  exist  entirely  on  opposite 
sides  of  the  bulkhead,  a  metallic  shutoff 
valve  must  be  installed  at  the  bulkhead 
in  the  metallic  part  of  the  system,  with 
the  valve  being  capable  of  operation 
from  above  the  bulkhead  deck,  or 
locally  if  immediate  access  is  possible; 

(2)  Protection  from  mechanical 
damage  must  be  specifically  considered 
and  all  protective  covering  or  shields 
must  be  installed  to  the  satisfaction  of 
the  cognizant  OCMI; 

(3)  Through  hull  fittings  and  shutoff 
valves  must  be  metallic.  In  the  case  of 
nonmetallic  hulls,  materials  that  will 
afford  an  equal  degree  of  safety  and  heat 
resistivity  as  that  afforded  by  the  hull 
may  be  approved;  and 

(4)  The  material  specification  must 
show  that  the  rigid  nonmetallic  material 
possesses  characteristics  adequate  for  its 
intended  service  and  environment  and 
must  be  approved  for  use  by  the 
cognizant  OCMI. 

(e)  Where  flexible  nonmetallic  hose  is 
permitted  for  use  in  piping  systems  by 
this  section,  it  must  meet  SAE  Standard 
J-1942,  "Hose  and  Hose  Assemblies  for 
Marine  Applications,"  or  be  specifically 
approved  by  the  Commandant.  The 
following  restriction?  apply: 

(1)  Flexible  nonmetallic  hose  must  be 
complete  with  factory-assembled  end 
fittings  requiring  no  further  adjustment 
of  the  fittings  on  the  hose,  Oi  field 
attachable  type  fittings  may  be  used. 
Hose  end  fittings  must  comply  with 
SAE  J-147b,  "Hydraulic  Hose  Fittings 
For  Marine  AppUcations. "Field 
attachable  fittings  mu«t  be  installed 
following  the  manufacturer's 
recommended  practice.  If  special 
equipment  is  lequired,  such  as  crimping 
machines,  it  must  be  of  the  type  and 
design  specified  by  the  manufacturer.  If 
field  attachable  type  fittings  are  used, 
each  hose  assembly  must  be 
individually  hydrosta'.icaliy  tested  to 
twice  the  rated  pressure  stamped 
thereon; 

(2)  Flexible  nonmetallic  hose  may  be 
used  in  non-vital  water  and  pneumatic 
systems,  sabjec'.  to  the  limitations  of 
paragraph  (did)  through  (d)',4)  of  this 
s«K:tion  Uareinforied  hoses  are  limited 


to  a  maximum  service  pressure  of  349 
kPa  (50  psig),  reinforced  hoses  are 
limited  to  a  maximum  service  pressure 
of  1.034  kPa  (150  psig);  and 

(3)  Flexible  nonmetallic  hose  may  be 
used  in  lube  oil,  fuel  oil  and  fluid  power 
systems,  subject  to  the  following 
requirements: 

(i)  Flexible  hose  may  only  be  used  at 
a  pressure  not  to  exceed  the 
manufacturer's  rating  and  must  have  a 
high  resistance  to  saltwater,  petroleum 
oils,  and  vibration; 

(ii)  Flexible  hose  runs  must  be  visible, 
easily  accessible,  protected  from 
mechanical  damage,  and  must  not 
penetrate  watertight  bulkheads; 

(iii)  Flexible  hose  tnust  be  fabricated 
with  an  inner  tube  and  a  cover  of 
synthetic  rubber  or  other  suitable 
material  reinforced  with  wire  braid; 

(iv)  Flexible  hose  used  for  alcohol- 
gasoline  blend  fuels  must  meet  the 
permeability  requirements  specified  in 
33  CFR  Part  183,  Subpart  );  and 

(v)  For  the  purpose  of  flexibility  only, 
flexible  hose  installed  in  lengths  of  not 
more  than  760  millimeters  (30  inches) 
and  subject  to  pressures  of  not  more 
than  35  kPa  (5  psig),  may  meet  the 
following  requirements: 

(A)  Suitable  compression  type 
connection  fittings  may  be  accepted; 

(B)  Flexible  hose  designed  for  use 
with  hose  clamps  may  be  installed  with 
two  clamps,  at  both  ends  of  the  hose. 
which: 

[1]  Do  not  rely  on  the  spring  tension 
of  the  clamp  for  compressive  force;  and 

(2)  Are  installed  beyond  the  bead  or 
flare  or  over  the  serrations  of  the  mating 
spud,  pipe,  or  hose  fitting:  and 

(C)  usee  Type  Al,  A2,  Bl,  or  B2 
flexible  hose  may  be  accepted  in 
accordance  with  33  CFR  Part  183, 
Subpart  J. 

§  ••??  "'30     No'i'er'ous  metallic  piping 
materials 

(a)  Nonferrous  metalUc  piping 
materials  are  acceptable  for  use  in  the 
following: 

(1)  Non- vital  systems; 

(2)  Aluminum  fuel  piping,  if  of  a 
minimum  of  Schedule  80  wall  thickness 
on  an  aluminum  hulled  vessel; 

(3)  Aluminum  bilge,  ballast,  and 
firemain  piping  on  an  aluminum  hulled 
vessel; 

(4)  If  acceptable  to  the  cognizant 
OCMI,  nonferrous  metallic  piping  with 
a  melting  temperature  above  927°  C 
(1,700°  F)  may  be  used  in  vital  systems 
that  are  deemed  to  be  galvanically 
compatible:  and 

(5)  Other  uses  specifically  accepted  by 
the  cognizant  OCMI. 

(b)  Where  nonferrous  metallic 
material  is  permitted  for  use  in  piping 


systems  by  this  subpart,  the  restrictions 
in  this  paragraph  apply: 

(1)  Provisions  must  be  made  to  protect 
piping  systems  using  aluminum  alloys 
in  high  risk  fire  areas  due  to  the  low 
melting  point  of  aluminum  alloys; 

(2)  Provisions  must  be  made  to 
prevent  or  mitigate  the  effect  of  galvanic 
corrosion  due  to  the  relative  solution 
potentials  of  copper,  aluminum,  and 
alloys  of  copper  and  aluminum,  which 
are  used  in  conjunction  with  each  other, 
steel,  or  ether  metals  and  their  alloys; 

(3)  A  suitable  thread  compound  must 
be  used  in  making  up  threaded  joints  in 
aluminum  pipe  to  prevent  seizing.  Pipe 
in  the  aimealed  temper  must  not  be 

threaded: 

(4)  The  use  of  aluminum  alloys  with 
a  copper  content  exceeding  0,6  percent 
IS  prohibited;  and 

(5)  The  use  of  cast  alimiinum  alloys 
in  hydraulic  fluid  power  systems  must 
be  in  accordance  with  the  requirements 
of  §  58.30-15(f)  in  subchapter  F  of  this 
chapter. 

PART  183— ELECTPICAL 
INSTALLATION 

Subp>art  A — General  Provisions 

183.000     Intent. 

183.115    Applicability  to  existing  vessels. 

183.130    AltemaUve  standards. 

Subpart  B — General  Requirements 

l8j..^0U    (jKiierai  design,  installaUon,  and 

maintenance  requirements. 
183.210    Protection  from  wet  and  corrosive 

environments. 
183.220    General  safety  provisionc. 

Subpart  C — Power  Sources  and  Distribution 
Sysiems 

183.310    Power  sources. 
183.320    Generators  and  motors. 
183.322     Multiple  generators. 
183.324     Dual  voltage  generators. 
183.330    Distribution  panels  arid 

switchboards. 
183.340    Cable  and  wiring  requirements. 
183.350    Batteries — general. 
183.352     Battery  categories. 
183.354     Battery  installations. 
183.360    Semiconductor  rectifier  systems. 
183.370    General  grounding  requirements. 
183.372     Equipment  and  conductor 

grounding. 
183.376    Grounded  distribution  system 

(Neutral  ground). 
183.380    Overcurrent  protection. 
183.390     Shore  power. 
183.392     Radiotelenhone  installations. 

Subpart  D — Lighur.g  Systti-ns 

183.410  Lighting  fixtures. 

183.420  Navigation  lights. 

183.430  Portable  lights. 

183.432  Emergency  lighting. 


SuDpan  E    -Miv,e>ia- f  ;-a*  iys!-"!:  and 
FWquiremdnts 

183.520    Lifeboat  winches. 
183.530    Hazardous  areas. 
183.540    Elevators. 
183.550    General  alarm  systems. 

Authority:  46  U.S.C.  2103,  3306;  E.O. 
12234,  45  PR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisions 

§  183.100    Intant 

This  part  contains  requirements  for 
the  design,  construction,  installaUon, 
and  operation  of  electrical  equipment 
and  systems  including  power  soiut»s, 
lighting,  motors,  miscellaneous 
equipment,  and  safety  systems. 

S  183.1 15    Appllcat>ility  to  existing  vessels. 

(a)  Except  as  otherwise  required  by 
paragraphs  (b)  and  (c)  of  this  secdon,  an 
existing  vessel  must  comply  with  the 
regulations  on  electrical  installations, 
equipment,  and  material  that  were 
applicable  to  the  vessel  on  March  10. 
1996,  or,  as  an  alternative,  the  vessel 
may  comply  with  the  regulations  in  this 
part. 

(b)  An  existing  vessel  must  comply 
with  the  requirements  of  §§  183.420  arid 
183.430. 

(c)  New  installations  of  electrical 
equipment  and  material,  and  the  repair 
or  replacement  of  wire  and  cable,  on  an 
existing  vessel,  which  are  completed  to 
the  satisfaction  of  the  cognizant  Officer 
in  Charge.  Marine  Inspection  (OCMI)  on 
or  after  March  11, 1996,  must  comply 
with  this  part.  Replacement  of  existing 
equipment,  not  including  wire  or  cable, 
installed  on  the  vessel  prior  to  March 
11.  1996  need  not  comply  with  the 
regulations  in  this  part. 

§  1 83. 1 30    Alternative  standards. 

(a)  A  vessel,  other  than  a  high  speed 
craft,  or  not  more  than  19.8  meters  (65 
feet)  in  length  carrying  not  more  than  12 
passengers,  may  comply  with  the 
following  requirements  instead  of 
complying  with  the  requirements  of  this 
part  in  their  entirety: 

(1)  Secdon  183.420;  and 

(2)  The  following  American  Boat  and 
Yacht  Council  (ABYC)  Projects  where 
applicable: 

(i)  E-8,  "AltemaUng  Current  (AC) 
Electrical  Systems  on  Boats;" 

(ii)  E-9,  "Direct  Current  (DC) 
Electrical  Systems  on  Boats;"  and 

(iii)  A-16,  "Electrical  Navigation 
Lights." 

(b)  A  vessel  with  an  electrical 
installation  operating  at  less  than  50 
volts  may  meet  the  requirements  in  33 
CFR  183.430  instead  of  those  in 
§183.340. 
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SuDpart  8-    Gf^ne^-H'  ^-^Tuirements 

§  '83  2'ji...     je.  e^^   Design,  installation,  and 
rnamte^vince  requirenfients. 

^-  _::  _al  equipment  on  a  vessel  must 
be  installed  and  maintained  to: 

(a)  Provide  services  necessary  for 
safety  under  normal  and  emergency 
conditions: 

(b)  Protect  passengers,  crew,  other 
persons,  and  the  vessel  from  electrical 
hazards,  including  tire,  caused  by  or 
originating  in  electrical  equipment,  and 
electrical  shock: 

(c)  Minimize  accidental  p>ersonnel 
contact  with  energized  parts;  and 

(d)  Prevent  electrical  ignition  of 
flammable  vapors 


nmentS. 


■vet  and 


UMI 


.J,  ;—•_"_„-. „i.  --ioipment  used  in  the 
following  locations  must  be  dripproof: 

(1)  A  machinery  space; 

(2)  A  location  normally  exposed  to 
splashing,  water  washdown,  or  other 
wet  conditions  within  a  galley,  a 
laujidry,  or  a  public  washroom  or  toilet 
room  that  has  a  bath  or  shower;  or 

(3)  Another  space  with  a  similar 
moisture  level. 

(b)  Electrical  equipment  exposed  to 
the  weather  must  be  watertight. 

(c)  Electrical  equipment  exposed  to 
corrosive  environments  must  be  of 
suitable  construction  and  corrosion- 
resistant. 

§  iaj.22C     Jiei  ef^si  sdittty  provisions. 

(a)  Electrical  equipment  and 
installations  must  be  suitable  for  the 
roll,  pitch,  and  vibration  of  the  vessel 
underway. 

(b)  All  equipment,  including 
switches,  fuses,  lampholders,  etc.,  must 
be  suitable  for  the  voltage  and  current 
utilized. 

(c)  Receptacle  outlets  of  the  type 
providing  a  grounded  pole  or  a  specific 
direct  current  polarity  must  be  of  a 
configuration  that  will  not  permit 
improper  connection. 

(d)  All  electrical  equipment  and 
circuits  must  be  clearly  marked  and 
identified. 

(e)  Any  cabinet,  panel,  box,  or  other 
enclosure  containing  more  than  one 
source  of  power  must  be  fitted  with  a 
sign  warning  persons  of  this  condition 
and  identifying  the  circuits  to  be 
disconnected.  . 

Subpart  C — Power  Sources  and 
Distribution  Systems 

3  1 83.31 0    Power  sources. 

(a)(1)  Each  vessel  that  relies  on 
electricity  to  power  the  following  loads 
must  De  arranged  so  that  the  loads  can 
be  energized  from  two  sources  of 
electricity: 


(i)  The  vital  systems  listed  in 
§  182.710  of  this  chapter; 

(ii)  Interior  Ughting  except  for 
decorative  lights: 

(iii)  Communication  systems 
including  a  public  address  system 
required  under  §  184.610  of  this  chapter; 
and 

(iv)  Navigation  eauipment  and  lights. 

(2)  A  vessel  with  batteries  of  adequate 
capacity  to  supply  the  loads  specified  in 
paragraph  (a)(1)  of  this  section  for  three 
hours,  and  a  generator  or  alternator 
driven  by  a  propulsion  engine,  compUes 
with  the  requirement  in  paragraph  (a)(1) 
of  this  section. 

(b)  Where  a  ship  service  generator 
driven  by  a  propulsion  engine  is  used  as 
a  source  of  electrical  power,  a  vessel 
speed  change,  throttle  movement  or 
change  in  direction  of  the  propeller 
shaft  rotation  must  not  interrupt  power 
to  any  of  the  loads  specified  in 
paragraph  (a)(1)  of  this  section. 

S  183.320    Generators  and  motors. 

(a)  Each  generator  and  motor  must  be: 

(1)  In  a  location  that  is  accessible, 
adequately  ventilated,  and  as  dry  as 
practicable:  and 

(2)  Mounted  above  the  bilges  to  avoid 
damage  by  splash  and  to  avoid  contact 
with  low  lying  vapors. 

(b)  Each  generator  and  motor  must  be 
designed  for  an  ambient  temperature  of 
50"  C  (122"  F)  except  that: 

(1)  If  the  ambient  temperature  in  the 
space  where  a  generator  or  motor  will  be 
located  will  not  exceed  40°  C  (104°  F) 
under  normal  operating  conditions,  the 
generator  or  motor  may  be  designed  for 
an  ambient  temperature  of  40°  C  (104° 
F);and 

(2)  A  generator  or  motor  designed  for 
40°  C  (104°  F)  may  be  used  in  50°  C 
(122°  F)  ambient  locations  provided  the 
generator  or  motor  is  derated  to  80 
percent  of  the  full  load  rating,  and  the 
rating  or  setting  of  the  overcurrent 
devices  is  reduced  accordingly. 

(c)  A  voltmeter  and  an  ammeter, 
which  can  be  used  for  measuring 
voltage  and  current  of  a  generator  that 
is  in  operation,  must  be  provided  for  a 
generator  rated  at  50  volts  or  more.  For 
each  alternating  current  generator,  a 
means  for  measuring  frequency  must 
also  be  provided. 

(d)  Each  generator  must  have  a 
nameplate  attached  to  it  containing  the 
information  required  by  Article  445  of 
the  National  Electric  Code  (NEC) 
(National  Fire  Protection  Association 
(NFPA)  70),  and  for  a  generator  derated 
in  accordance  with  paragraph  (b)(2)  of 
this  section,  the  derated  capacity. 

(e)  Each  motor  must  have  a  nameplate 
attached  to  it  containing  the  information 
required  by  Article  430  of  the  NEC 


(NFPA  70),  and  for  a  motor  derated  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  the  derated  capacity. 

(f)  Each  generator  must  be  protected 
by  an  overcurrent  device  set  value  not 
exceeding  115  percent  of  the  generator 
full  load  rating. 

§  1 83.322    Multiple  generators. 

When  a  vessel  is  equipped  with  two 
or  more  generators  to  supply  ship's 
service  power,  the  following 
requirements  must  be  met: 

(a)  Each  generator  must  have  an 
independent  prime  mover;  and 

(b)  The  generator  circuit  breakers 
must  be  interlocked  to  prevent  the 
generators  from  being  simultaneously 
connected  to  the  switchboard,  except  for 
the  circuit  breakers  of  a  generator 
operated  in  parallel  with  another 
generator  when  the  installation  meets 
§§  111.12-ll(f)  and  111.30-25(d)  in 
subchapter  J  of  this  chapter 

§183.324     Oua^  voltage  gereratorb, 

(a)  A  dual  voltage  generator  installed 
on  a  vessel  shall  be  of  the  grounded 
type,  where: 

(1)  The  neutral  of  a  dual  voltage 
system  must  be  solidly  coimected  at  the 
switchboard's  neutral  bus;  and 

(2)  The  neutral  bus  shall  be  connected 
to  ground. 

(b)  The  neutral  of  a  dual  voltage 
system  must  be  accessible  for  checking 
the  insulation  resistance  of  the  generator 
to  ground  before  the  generator  is 
connected  to  the  bus. 

(c)  Ground  detection  must  be 
provided  that: 

(1)  For  an  alternating  current  system, 
meets  §  111.05-27  in  subchapter  J  of 
this  chapter;  and 

(2)  For  a  direct  current  system,  meets 
§  111.05-29  in  subchapter  J  of  this 
chapter. 

§  183.330    Distribution  panels  and 
switchboards. 

(a)  Each  distribution  panel  and 
switchboard  must  be  in  as  dry  a  location 
as  practicable,  adequately  ventilated, 
and  protected  from  falling  debris  and 
dripping  or  splashing  water. 

(b)  Each  distribution  panel  or 
switchboard  must  be  totally  enclosed 
and  of  the  dead  front  type. 

(c)  Each  switchboard  must  be  fitted 
with  a  dripshield. 

(d)  Distribution  panels  and 
switchboards  that  are  accessible  from 
the  rear  must  be  constructed  to  prevent 
a  person  from  accidentally  contacting 
energized  parts. 

(e)  Working  space  must  be  provided 
around  all  main  distribution  panels  and 
switchboards  of  at  least  610  millimeters 
(24  inches)  in  front  of  the  switchboard. 


and  at  least  455  milUmeters  (18  inches) 
behind  the  switchboard.  Rear  access  is 
prohibited  when  the  working  space 
behind  the  switchboard  is  less  than  455 
millimeters  (18  inches). 

(0  Nonconducting  mats  or  grating 
must  be  provided  on  the  deck  in  front 
of  each  switchboard  and,  if  accessible 
bom  the  rear,  on  the  deck  in  the  rear  of 
the  switchboard. 

(g)  .*..ll  uninsulated  current  carrying 
parts  must  be  mounted  on 
noncombustible.  nonabsorbent,  high 
dielectric  insulating  material. 

(h)  Equipment  mounted  on  a  hinged 
door  of  an  enclosure  must  be 
constructed  or  shielded  so  that  a  person 
will  not  accidentally  contact  energized 
parts  of  the  door  mounted  equipment 
when  the  door  is  open  and  the  circuit 
energized. 

(i)  In  the  design  of  a  control,  interlock, 
or  indicator  circuit,  the  disconnect 
device  and  its  connections,  including 
each  terminal  block  for  terminating  the 
vessel's  wiring,  must  not  have  any 
electrically  unshielded  or  iminsulated 
surfaces. 

(j)  Switchboards  and  distribution 
panels  must  be  sized  in  accordance  with 
§111.30-iqfa1  nf  this  chapter 

§  183.340    Cable  and  wiring  requirements. 

(a)  If  individual  wires,  rather  than 
cable,  are  used  in  systems  greater  than 
50  volts,  the  wire  must  be  in  conduit, 

(b)  All  cable  and  wire  must: 

(1)  Have  stranded  copper  conductors 
writh  sufficient  current  carrying  capacity 
for  the  circuit  in  which  they  are  used; 

(2)  Be  installed  in  a  manner  to  avoid 
or  reduce  interference  with  radio 
reception  and  compass  indication; 

(3)  Be  protected  from  the  weather; 

(4)  Be  installed  with  metal  supports 
spaced  not  more  than  610  millimeters 
(24  inches)  apart,  and  in  such  a  manner 
as  to  avoid  chafing  and  other  damage. 
The  use  of  plastic  tie  wraps  must  be 
limited  to  bundling  or  retention  of 
multiple  cable  installations,  and  not 
used  as  a  means  of  support,  except  that 
on  vessels  of  not  more  than  19.8  meters 
(65  feet)  in  length,  installations  in 
accordance  with  paragraph  14. h  of 
ABYC  E-8,  and  paragraph  15.h  of  ABYC 
E-9,  are  acceptable  as  meeting  the 
requirements  of  this  section; 

(5)  Not  be  installed  with  sharp  bends; 

(6)  Be  protected  by  metal  coverings  or 
other  suitable  means  if  in  areas  subject 
to  mechanical  abuse.  Horizontal  pipes 


used  for  protection  shall  have  6 
millimeter  (.25  inch)  holes  for  drainage 
every  1,520  millimeters  (5  feet); 

(7)  Be  suitable  for  low  temperature 
and  high  humidity  if  installed  in 
refrigerated  compartments; 

(8)  Not  be  located  in  a  tank  unless  the 
cable  provides  power  to  equipment  in 
the  tank;  and 

(9)  Have  sheathing  or  wire  insulation 
cnrnpatihle  urith  the  fluid  in  a  tank 
when  installed  as  allowed  by  paragraph 
(b)(8)  of  this  section. 

(c)  Conductors  in  power  and  lighting 
circuits  must  be  No.  14  American  Wire 
Gauge  (AWG)  or  larger.  Conductors  in 
control  and  indicator  cfrcuits  must  be 
No.  22  AWG  or  larger. 

(d)  Cable  and  wire  for  power  and 
lighting  circuits  must: 

(1)  Meet  Section  310-13  of  the  NEC 
(NFPA  70),  except  that  asbestos 
insulated  cable  and  dry  location  cables 
cannot  be  used; 

(2)  Be  listed  by  Underwriters 
Laboratories  (UL),  as  UL-Boat  or  UL 
Marine  cable;  or 

(3)  Meet  §  111.60-1  in  subchapter  J  of 
this  chapter  for  cable,  and  §  111.60-11 
in  subchapter  J  of  this  chapter  for  wire. 

(e)  Cable  or  wire  serving  vital  systems 
listed  in  §  182.710  of  this  chapter  or 
emergency  loads  must  be  routed  as  far 
as  practicable  from  high  risk  fire  areas, 
such  as  galleys,  laundries,  and 
machinery  spaces. 

(f)  Cable  or  wire  serving  duplicated 
equipment  must  be  separated  so  that  a 
casualty  that  affects  one  cable  does  not 
affect  the  other. 

(g)  Each  connection  to  a  conductor  or 
terminal  part  of  a  conductor  must  be 
made  within  an  enclosure  and  have 
either: 

(1)  A  pressure  type  connector  on  each 
conductor; 

(2)  A  solder  lug  on  each  conductor; 

(3)  A  splice  made  with  a  pressure  type 
connector  to  a  flexible  lead  or 
conductor;  or 

(4)  A  splice  that  is  soldered,  brazed, 
or  welded  to  a  flexible  lead  or 
conductor. 

(h)  A  connector  or  lug  of  the  set  screw 
type  must  not  be  used  with  a  stranded 
conductor  smaller  than  No.  14  AWG 
except  if  there  is  a  nonrotating  follower 
that  travels  with  the  set  screw  and 
makes  pressure  contact  with  the 
conductor. 

(i)  Each  pressure  type  wire  connector 
and  lug  must  meet  UL  486A,  "Electric 


Wire  Cormectors  and  Soldering  Lugs  for 
Use  With  Copper  Conductors."  or  other 
standard  specified  by  the  Commandant. 
The  use  of  wire  nuts  is  prohibited. 

(j)  Each  terminal  block  must  have  6- 
32  terminal  screws  or  larger. 

(k)  Wire  cormectors  utilized  in 
conjunction  with  screw  type  terminal 
blocks  must  be  of  the  captive  type  such 
as  the  ring  or  the  flanged  spade  type. 

(1)  A  cable  must  not  be  spliced  in  a 
hazardous  location. 

(m)  A  cable  may  be  spliced  in  a 
location,  other  than  a  hazardous 
location,  under  the  following 
conditions: 

(1)  A  cable  installed  in  a  subassembly 
may  be  spliced  to  a  cable  installed  in 
another  subassembly; 

(2)  For  a  vessel  receiving  alterations, 
a  cable  may  be  spliced  to  extend  a 
circuit; 

(3)  A  cable  having  a  large  size  or 
exceptional  length  may  be  spliced  to 
facilitate  its  installation;  and 

(4)  A  cable  may  be  spliced  to  replace 
a  damaged  section  of  the  cable  if.  before 
replacing  the  damaged  section,  the 
insulation  resistance  of  the  remainder  of 
the  cable  is  measured,  and  it  is 
determined  that  the  condition  of  the 
insulation  is  unimpaired. 

(n)  All  material  in  a  cable  splice  must 
be  chemically  compatible  with  all  other 
material  in  the  splice  and  with  the 
materials  in  the  cable. 

(o)  Ampacities  of  wires  must  meet 
Section  310-15  of  the  NEC  (NFPA  70). 
or  other  standard  specified  by  the 
Commandant.  Ampacities  of  cable  must 
meet  table  A6  of  Institute  of  Electrical 
and  Electronic  Engineers  (IEEE) 
Standard  45,  "Recommended  Practice 
for  Electrical  Installations  on 
Shipboard."  or  other  standard  specified 
by  the  Commandant.  Ampacities  for 
Navy  cable  must  meet  NAVSEA  Design 
Data  Sheet  (DDS)  304-2  "Electrical 
Cable,  Ratings  and  Characteristics"  as 
appropriate. 

(p)  Conductors  must  be  sized  so  that 
the  voltage  drop  at  the  load  terminals 
does  not  exceed  10  percent.  Table 
183.340(p)  indicates  the  size  of 
conductor  required  for  corresponding 
lengths  and  steady  state  (stable)  values 
to  obtain  not  more  than  this  voltage 
drop  at  the  load  terminals  of  a  two 
conductor  circuit. 
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Table  I83.340(p.)— Conductor  Sizes  for  Amperes— Lengths 

Tota 

1  current  on  circuit 
anperes 

Length  of  conductor  in  rneters  (feet)  from  source  of  current  to  most  distant  fixture 

3.1(10) 

4.5(15) 

6.1(20) 

7.6(25) 

92(30) 

10.7(35) 

12.2(40) 

13.7(45) 

15.2(50) 

16.8(55) 

18.3(60) 

5 

10  ... 

.................... — .... 

14 
14 
.     14 
12 
10 

14 
14 
14 
12 
10 

14 
14 
12 
10 
10 

12-vorts,  2  wire— 10  percent  drop  wire  sizes  (A.W.G. 
14              14                14                14                14 
12             12               12               10               10 
10             10               10                 8                 8 
10               8                 8                 8                 8 
8               8                 8                 6                 6 

12 

10 

8 

6 

6 

12 

10 

8 

6 

6 

12 
8 

15  ... 

8 

25  

6 
4 

Other  values  can  be  computed  by 
means  of  the  following  formula: 

K  X I X  L(x  2  for  two-wire  circuit) 

cm  = = 

E 

Where: 

cm=Circular-mil  area  of  conductor 

K=3.28  ohms/mil-meter  (metric) 
=1075  ohm/mil-foot  (english) 
(a  constant  representing  the  resistance 
of  copper). 

I=Load  current,  in  amperes. 

L=length  of  conductor  from  center  of 
distribution,  in  meters  (feet). 

E=Voltage  drop  at  load,  in  volts, 
(q)  If  used,  each  armored  cable 

metalhc  covering  must: 

(1)  Be  electrically  continuous;  and 

(2)  Be  groimded  at  each  end  of  the  run 
to: 

(i)  The  metallic  hull;  or 
(ii)  The  common  ground  plate  on 
noimietallic  vessels;  and 

(3)  Have  final  sub-circuits  grounded  at 
the  supply  and  only. 

(r)  A  portable  or  temporary  electric 
cord  or  cable  must  be  constructed  and 
used  in  compUance  with  the 
requirements  of  §111.60-13  in 
subchapter  J  of  this  chapter  for  a  flexible 
electric  cord  or  cable. 

§183.350    Battertes-— general. 

(a)  Where  provisions  are  made  for 
charging  batteries,  there  must  be  natural 
or  induced  ventilation  sufficient  to 
dissipate  the  gases  generated. 

(b)  Each  battery  must  be  located  as 
high  above  the  bilge  as  practicable, 
secured  to  protect  against  shifting  with 
the  roll  and  pitch  of  the  vessel,  and  free 
from  exposure  to  water  splash  or  spray. 

(c)  Batteries  must  be  accessible  for 
maintenance  and  removal. 

(d)  Connections  must  be  made  to 
battery  terminals  with  permanent  type 
connectors.  Spring  slips  or  other 
temporary  type  clamps  are  prohibited. 

(e)  Batteries  must  be  mounted  in  trays 
lined  with,  or  constructed  of,  a  material 
that  is  resistant  to  damage  by  the 
electrolyte. 

(f)  Battery  chargers  must  have  an 
ammeter  coruiected  in  the  charging 
circuit. 


(g)  If  the  batteries  are  not  adjacent  to 
a  distribution  panel  or  switchboard  that 
distributes  power  to  the  lighting,  motor, 
and  appliance  circuits,  the  battery  lead 
must  have  a  fuse  in  series  as  close  as 
practicable  to  the  battery. 

(h)  Batteries  used  for  engine  starting 
are  to  be  located  as  close  as  possible  to 
the  engine  or  engines  served. 

§  183.352    Battery  categories. 

This  section  applies  to  batteries 
installed  to  meet  the  requirements  of 
§  183.310  for  secondary  sources  of 
power  to  vital  loads,  or  sources  of  power 
to  final  emergency  loads. 

(a)  Large.  A  large  battery  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  more  than  2 
kilowatt  (kw),  computed  from  the 
highest  possible  charging  current  and 
the  rated  voltage  of  the  battery 
installation. 

(b)  Small.  A  small  battery  installation 
is  one  connected  to  a  battery  charger 
having  an  output  of  2  kw  or  less, 
computed  as  above. 

§  183.354    Battery  installations. 

(a)  Large  batteries.  Each  large  battery 
installation  must  be  located  in  a  locker, 
room  or  enclosed  box  solely  dedicated 
to  the  storage  of  batteries.  Ventilation 
must  be  provided  in  accordance  with 
§111.15-10  in  subchapter  J  of  this 
chapter.  Electrical  equipment  located 
within  the  battery  enclosure  must  be 
approved  by  an  independent  laboratory 
for  Class  I,  Division  1,  Group  B 
hazardous  locations  and  meet  §  111.105 
in  subchapter  J  of  this  chapter. 

(b)  Small  batteries.  Each  small  battery 
installation  must  be  located  in  a  well 
ventilated  space  and  protected  from 
falling  objects.  A  small  battery 
installation  must  not  be  in  a  closet, 
storeroom  or  similar  space. 

§183.360    Semiconductor  rectifier 
systems. 

(a)  Each  semiconductor  rectifier 
system  must  have  an  adequate  heat 
removal  system  that  prevents 
overheating. 


fb)  Where  a  semiconductor  rectifier 
system  is  used  in  a  propulsion  system 
or  in  other  vital  systems  it  must: 

(1)  Have  a  current  limiting  circuit; 

(2)  Have  external  overcurrent 
protection;  and 

(3)  Meet  Sections  35.84.2  and  35.84.4 
of  the  American  Bureau  of  Shipping 
(ABS),  "Rules  for  Building  and  Classing 
Steel  Vessels,"  or  other  standard 
specified  by  the  Commandant. 

§183.370    General  grounding 
requirements. 

(a)  A  vessel's  hull  must  not  carry 
current  as  a  conductor  except  for  the 
following  systems: 

(1)  Impressed  current  cathodic 
protection  systems;  or 

(2)  Battery  systems  for  engine  starting. 

(b)  Receptacle  outlets  and  attachment 
plugs  for  portable  lamps,  tools,  and 
similar  apparatus  operating  at  100  volts 
or  more,  must  have  a  grounding  pole 
and  a  grounding  conductor  in  the 
portable  cord. 

(c)  Each  nonmetallic  mast  and  top 
mast  must  have  a  lightning  ground 
conductor. 

§  1 83.372    Equipment  and  conductor 
grounding. 

(a)  All  metallic  enclosures  and  frames 
of  electrical  equipment  must  be 
permanently  grounded  to  the  hull  on  a 
metallic  vessel.  On  a  nonmetallic  vessel, 
the  enclosures  and  frames  of  electrical 
equipment  must  be  bonded  together  to 

a  common  ground  by  a  normally  non- 
current  carrying  conductor.  Metalhc 
cases  of  instruments  and  secondary 
windings  of  instnunent  transformers 
must  be  grounded. 

(b)  On  a  nonmetallic  vessel,  where  a 
ground  plate  is  provided  for  radio 
equipment,  it  must  be  connected  to  the 
common  ground. 

(c)  Equipment  grounding  conductors 
must  be  sized  in  accordance  with 
Section  250-95  of  the  NEC  (NFPA  70), 
or  other  standard  specified  by  the 
Commandant. 

(d)  Each  insulated  groimding 
conductor  of  a  cable  must  be  identified 
by  one  of  the  following  means: 

(1)  A  green  braid  or  green  insulation; 
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(2)  Stripping  the  insulation  from  the 
entire  exposed  length  of  the  grounding 
conductor;  or 

(3)  Marking  the  exposed  insulation  of 
the  grounding  conductor  with  green 
tape  or  green  adhesive  labels. 

(e)  Cable  armor  must  not  be  used  to 
ground  electrical  equipment  or  systems. 

§185  3?6     Groundeo  distribution  systems 
(Neutral  grounded). 

(aj  II  a  grounded  distribution  system 
is  provided,  there  must  be  only  one 
connection  to  ground,  regardless  of  the 
number  of  power  sources.  This  ground 
connection  must  be  at  the  switchboard 
or  at  the  common  ground  plate,  which 
must  be  accessible. 

(b)  Each  propulsion,  power,  lighting, 
or  distribution  system  having  a  neutral 
bus  or  conductor  must  have  the  neutral 
grounded. 

(c)  The  neutral  of  each  grounded 
generation  and  distribution  system  must 
be  grounded  at  the  generator 
switchboard  and  have  the  ground 
connection  accessible  for  checking 
insulation  resistance  of  the  generator  to 
ground  before  the  generator  is 
connected  to  the  bus,  except  the  neutral 
of  an  emergency  power  generation 
system  must  be  grounded  with: 

(1)  No  direct  ground  connection  at  the 
emergency  sv^ritchboard; 

(2)  The  neutral  bus  permanently 
connected  to  the  neutral  bus  on  the 
main  switchboard;  and 

(3)  No  switch,  circuit  breaker,  or  fuse 
in  the  neutral  conductor  of  the  bus-tie 
feeder  connecting  the  emergency 
switchboard  to  the  main  switchboard. 

(d)  On  a  metalhc  vessel,  a  grounded 
alternating  current  system  must  be 
grounded  to  the  hull.  On  a  nonmetallic 
vessel,  the  neutral  must  be  connected  to 
the  common  ground,  except  that 
aluminum  grounding  conductors  must 
not  be  used. 

§1S3  38C     Overcurrent  protection. 

(a)  Overcurrent  protection  must  be 
provided  for  each  ungrounded 
conductor  for  the  purpose  of  opening 
the  electric  circuit  if  the  current  reaches 
a  value  that  causes  an  excessive  or 
dangerous  temperature  in  the  conductor 
or  conductor  insulation. 

(b)  The  groiuided  conductor  of  a 
circuit  must  not  be  discormected  by  a 
switch  or  circuit  breaker,  unless  the 
ungrounded  conductors  are 
simultaneously  disconnected. 

(c)  A  conductor  of  a  control,  interlock, 
or  indicator  circuit,  such  as  a  conductor 
for  an  instrument,  pilot  light,  ground 
detector  light,  or  potential  transformer, 
must  be  protected  by  an  overcurrent 
device. 

(d)  Conductors  must  be  protected  in 
accordance  with  their  current  carrying 


capacities.  If  the  allowable  current 
carrying  capacity  does  not  correspond  to 
a  standard  device  size,  the  next  larger 
overcurrent  device  may  be  used 
provided  it  does  not  exceed  150  percent 
of  the  conductor  ciurent  carrying 
capacity. 

(e)  Steering  gear  control  system 
circuits  must  be  protected  against  short 
circuit. 

(f)  Each  steering  gear  feeder  circuit 
must  be  protected  by  a  circuit  breaker 
that  meets  the  requirements  of 
paragraphs  (a)  and  (b)  of  §  111.93-11  in 
subchapter  J  of  this  chapter. 

(g)  Each  lighting  branch  circuit  must 
be  protected  against  overcurrent  either 
by  fuses  or  circuit  breakers  rated  at  not 
more  than  30  amperes. 

(h)  Overcurrent  devices  capable  of 
carrying  the  starting  current  of  the 
motor  must  be  installed  to  protect 
motors,  motor  conductors,  and  control 
apparatus  against: 

(1)  Overcurrent  due  to  short  circuits 
or  ground  faults;  and 

(2)  Overload  due  to  motor  nmning 
overcurrent,  in  accordance  with 

§  111.70-1  of  this  chapter.  A  protective 
device  integral  with  the  motor,  which  is 
responsive  to  both  motor  ciurent  and 
temperature,  may  be  used. 

(i)  An  emergency  switch  must  be 
provided  in  the  normally  ungrounded 
main  supply  conductor  from  a  battery. 
The  switch  must  be  accessible  and 
located  as  close  to  the  battery  as 
practicable. 

(j)  Disconnect  means  must  be 
provided  on  the  supply  side  of  and 
adjacent  to  all  fuses  for  the  purpose  of 
de-energizing  the  fuses  for  inspection 
and  maintenance  piuposes. 

(k)  If  the  disconnect  means  is  not 
within  sight  of  the  equipment  that  the 
circuit  supplies,  means  must  be 
provided  for  locking  the  disconnect 
device  in  the  open  position. 

(1)  Fuses  must  be  of  the  cartridge  type 
only  and  be  listed  by  Undervmters 
Laboratories  or  another  independent 
laboratory  recognized  by  the 
Commandant. 

(m)  Each  circuit  breaker  must  meet 
UL  489,  "Molded— Case  Circuit 
Breakers  and  Circuit  Breaker 
Enclosures,"  or  other  standard  specified 
by  the  Commandant,  and  be  of  the 
manually  reset  type  designed  for: 

(1)  Inverse  time  delay; 
-    (2)  Instantaneous  short  circuit 
protection;  and 

(3)  Switching  duty  if  the  breaker  is 
used  as  a  switch. 

(n)  Each  circuit  breaker  must  indicate 
whether  it  is  in  the  open  or  closed 
position. 


§183.390    Shore  power. 

A  vessel  with  an  electrical  system 
operating  at  more  than  50  volts,  which 
is  provided  with  a  means  to  connect  to 
shore  power,  must  meet  the  following: 

(a)  A  shore  power  connection  box  or 
receptacle  must  be  permanently 
installed  at  a  convenient  location; 

(b)  A  cable  connecting  the  shore 
power  connection  box  or  receptacle  to 
the  switchboard  or  main  distribution 
panel  must  be  permanently  installed; 

(c)  A  circuit  breaker  must  be  provided 
at  the  switchboard  or  main  distribution 
panel  for  the  shore  power  connection; 
and 

(d)  The  circuit  breaker,  reqmred  by 
paragraph  (c)  of  this  section,  must  be 
interlocked  with  the  vessel's  power 
sources  so  that  shore  power  and  the 
vessel's  power  sources  may  not  be 
operated  simultaneously. 

§  183.392    Radiotetephone  Installations. 

A  separate  circuit,  with  overcurrent 
protection  at  the  main  distribution 
panel,  must  be  provided  for  each 
radiotelephone  installation. 

Subpart  0 — Lighting  Systems 

§  183.410    Lighting  fixtures. 

(a)  Each  lighting  fixture  globe,  lens,  or 
diffuser  must  have  a  guard  or  be  made 
of  high  strength  material,  except  in  an 
accommodation  space,  radio  room, 
galley,  or  similar  space  where  it  is  not 
subject  to  damage. 

(b)  A  fighting  fixture  may  not  be  used 
as  a  connection  box  for  a  circuit  other 
than  the  branch  circuit  supplying  the 
fixture. 

(c)  A  lighting  fixture  must  be  installed 
as  follows: 

(1)  Each  fixture  must  comply  with 
§183.200. 

(2)  Each  lighting  fixtiu^  and 
lampholder  must  be  fixed.  A  fixtiue 
must  not  be  supported  by  the  screw 
shell  of  a  lampholder. 

(3)  Each  pendant  type  lighting  fixture 
must  be  suspended  by  and  supphed 
through  a  threaded,  rigid  conduit  stem. 

(4)  Each  table  lamp,  desk  lamp,  floor 
lamp,  or  similar  equipment  must  be 
secured  in  place  so  that  it  cannot  be 
displaced  by  the  roll  or  pitch  of  the 
vessel. 

(d)  An  exterior  lighting  fixture  in  an 
electrical  system  operating  at  more  than 
50  volts  must  comply  with  the 
requirements  of  UL  595,  "Marine  Type 
Electric  Lighting  Fixtures,"  or  other 
standard  specified  by  the  Commandant. 
A  lighting  fixture  in  an  accommodation 
space,  radio  room,  galley  or  similar 
interior  space  may  comply  with,  UL 
1570,  "Fluorescent  Lighting  Fixtures," 
UL  1571,  "Incandescent  Lighting 
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Fixtures.  "  UL  1572.  "High  intensity 
Discharge  Lighting  Fixtures."  UL  1573. 
"Stage  and  Studio  Lighting  Units,"  or 
UL  1574.  "Track  Lighting  Systems."  as 
long  as  the  general  marine  requirements 
of  UL  595  are  satisfied. 

§  183.420    Navigation  lights. 

All  vessels  must  have  navigation 
lights  that  are  in  compliance  with  the 
applicable  sections  of  the  International 
and  Inland  Navigation  Rules,  except 
that  a  vessel  of  more  than  19.8  meters 
(65  feet)  in  length  must  also  have 
navigation  lights  that  meet  UL  1104, 
"Standards  for  Marine  Navigation 
Lights,"  or  other  standard  specified  by 
the  Commandant. 

§  183.430    Portabte  lights 

Each  vessel  must  be  equipped  with  at 
least  two  operable  portable  battery 
hghts.  One  of  these  lights  must  be 
located  at  the  operating  station  and  the 
other  at  the  access  to  the  propulsion 
machinery  space. 

3  183.432    Emergency  lighting. 

(a)  Each  vessel  must  have  adequate 
emergency  lighting  fitted  along  the  line 
of  escape  to  the  main  deck  from  all 
passenger  and  crew  accommodation 
spaces  located  below  the  main  deck. 

(b)  The  emergency  lighting  required 
by  paragraph  (a)  of  this  section  must 
automatically  actuate  upon  failure  of  the 
main  lighting  system.  If  a  vessel  is  not 
equipped  with  a  single  source  of  power 
for  emergency  lighting,  it  must  have 
individual  batten,'  powered  lights  that: 

(1)  Are  automatically  actuated  upon 
loss  of  normal  power; 

(2)  Are  not  readily  portable; 

(3)  Are  connected  to  an  automatic 
battery  charger;  and 

(4)  Have  sufficient  capacity  for  a, 
minimum  of  6  hours  of  continuous 
operation. 

Subpart  E — Miscellaneous  Systems 
and  Requirements 

§183.520    Lifeboat  winches. 

Each  electric  power  operated  lifeboat 
winch  must  meet.  111.95  in  subchapter 
I  and  §  160.015  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

§183.530    l-iazardous  areas. 

(a)  Electrical  equipment  in  spaces 
containing  machinery  powered  by,  or 
fuel  tanks  for.  gasoline  or  other  fuels 
having  a  flashpoint  of  43.3°  C  (110°  F) 
or  lower  must  be  explosion-proof  or 
ignition-protected,  or  be  part  of  an 
intrinsically  safe  system. 

(b)  Electrical  equipment  in  lockers 
used  to  store  paint,  oil,  turpentine,  or 
other  flammable  liquids  must  be 


explosion-proof  or  be  part  of  an 
intrinsically  safe  system. 

(c)  Explosion-proof  equipment  and 
intrinsically  safe  systems  must  meet  the 
requirements  of  §  111.105  in  subchapter 
S  of  this  chapter. 

§183.540    Elevators. 

Each  elevator  on  a  vessel  must  meet 
the  requirements  of  American  National 
Standards  Institute  (ANSI)  A17.1. 
"Safety  Code  for  Elevators,  and 
Escalators,"  or  other  standard  specified 
by  the  Commandant. 

§  183.550    General  alarm  systems. 

All  vessels  with  overnight 
accommodations  must  be  equipped  with 
a  general  alarm  system.  The  public 
address  system  required  by  §  184.610  of 
this  chapter  may  be  used  tu  sound  the 
general  alarin  signal. 

PART  184— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

Subpart  A — General  Provisions 

Sec. 

184.100    General  requirement. 

184.115     Applicability  to  existing  vessels. 

Subpart  B — Cooking  and  Heating 

184.200  General. 

184.202  Restrictions. 

184.210  Heating  equipment. 

184.220  Cooking  equipment. 

184.240  Gas  systems. 

Subpart  C — Mooring  and  Towing  Equipment 

184.300    Ground  tackle  and  mooring  lines. 

Subpart  D — Navigation  Equipment 

184.402  Compasses. 

184.404  Radars 

184.410  Electronic  position  fixing  devices. 

184.420  Charts  and  nautical  publications. 

Subpart  E— Radio 

184.502     Requirements  of  the  Federal 
Conimunications  Commission. 

184.506    Emergency  broadcast  placard. 

184.510    Recommended  emergency 
broadcast  instructions. 

Subpart  F — Control  and  Internal 
Communications  Systems 

184.602     Internal  communications  systems. 

184.610    Public  address  systems. 

184.620     Propulsion  engine  control  systems. 

Subpart  G — Miscellaneous 

184.702     Oil  pollution  prevention 

equipment  and  procedures. 
184.704     Marine  sanitation  devices. 
184.710     First  aid  kits. 

Authority:  46  U.S.C.  2103.  3306;  E.O. 
12234.  45  FR  58801.  3  CFR.  1980  Comp..     p. 
277;49CFR  1.46 

Subpart  A — General  Provisions 

§184.100    General  requirement 

(a)  Vessel  control  systems  and  other 
miscellaneous  systems  and  equipment 


required  by  this  part  must  be  suitable 
for  the  purposes  intended. 

(b)  The  cognizant  Officer  in  Charge, 
Marine  Inspection  (OCMI)  may  require 
navigation,  control,  or  communications 
equipment,  in  excess  of  the  equipment 
sjjecifically  required  by  this  part,  on  a 
vessel  that  is  of  a  novel  design,  operates 
at  high  speeds  in  restricted  or  high 
traffic  areas,  operates  in  a  dynamically 
supported  mode,  or  operates  on 
extended  routes  or  in  remote  locations. 

§  184.1 15    Applicability  to  existing  vessels. 

(a)  An  existing  vessel  need  not 
comply  with  §§  184.402(c),  184.404, 
184.410,  and  184.602  unless  the 
cognizant  OCMI  specifically  requires 
compliance  due  to  the  route  or  service 
of  the  vessel. 

(b)  An  existing  vessel  need  not 
comply  with  the  requirements  of 

§  184.610  until  March  11,  2001.  or  10 
years  after  its  keel  was  laid  or  the  vessel 
was  at  a  similar  stage  of  construction, 
whichever  is  later. 

(c)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§  184.710  until  March  11,  1997. 

Subpart  B — Cooking  and  Heating 

§184.200    General. 

Cooking  and  heating  equipment  must 
be  suitable  for  marine  use.  Equipment 
designed  and  installed  in  accordance 
with  American  Boat  and  Yacht  Council 
(ABYC)  A-3,  "Galley  Stoves."  and  A-7, 
"Boat  Heating  Systems,"  or  with 
National  Fire  Protection  Association 
(NFPA)  302,  "Pleasure  and  Commercial 
Motor  Craft,"  complies  with  this 
requirement,  except  as  restricted  by 
§184.202  of  this  part. 

§  184.202    Restrictions. 

(a)  The  use  of  gasoline  for  cooking, 
heating,  or  lighting  is  prohibited  on  all 
vessels. 

(b)  Fireplaces  or  other  space  heating 
equipment  with  open  flames  are 
prohibited  irom  being  used  on  all 
vessels. 

(c)  Vessels  permitted  to  use  liquefied 
and  non-liquefied  gases  as  cooking  fuels 
by  46  CFR  Part  147  must  meet  the 
requirements  in  §  184.240  of  this  part. 
The  use  of  these  fuels  for  cooking, 
heating,  and  lighting  on  ferry  vessels  is 
prohibited  by  Part  147  in  subchapter  N 
of  this  chapter. 

§  1 84.21 0    Heating  equipment 

(a)  Each  heater  must  be  so  constructed 
and  installed  as  to  prevent  contact  with 
combustible  materials  such  as  towels 
and  clothing. 

(b)  Each  electric  space  heater  must  be 
provided  with  a  thermal  cutout  to 
prevent  overheating. 
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(c)  Each  heater  element  of  an  electric 
space  heater  must  be  of  an  enclosed 
type,  and  the  element  case  or  jacket 
must  be  made  of  a  corrosion  resistant 
material. 

§184.220    CooKing  equipment. 

(a)  Doors  on  a  cooking  appliance  must 
be  provided  with  heavy  duty  hinges  and 
locking  devices  to  prevent  accidental 
opening  in  heavy  seas. 

(b)  A  cooking  appliance  must  be 
installed  to  prevent  movement  in  heavy 
seas. 

(c)  For  a  grill  or  similar  type  of 
cooking  appliance,  means  must  be 
provided  to  collect  grease  or  fat  and  to 
prevent  its  spillage  on  wiring  or  the 
deck. 

(d)  Grab  rails  must  be  installed  on  a 
cooking  appliance  when  determined  by 
the  cognizant  OCMI  to  be  necessary  for 
safety. 

(e)  Sea  rails,  with  suitable  barriers  to 
prevent  accidental  movement  of  cooking 
pots,  must  be  installed  on  a  cooking 
range. 

(0  Electric  connections  for  a  cooking 
appliance  must  be  dripproof. 

§184.240      .jis  ;.>s;err!s. 

Cooking  systems  using  liquefied 
petroleum  gas  (LPG)  and  compressed 
natural  gas  (CNG)  must  meet  the 
following  requirements: 

(a)  The  design,  installation  and  testing 
of  each  LPG  system  must  meet  ABYC 
A-1,  "Marine  Liquefied  Petroleum  Gas 
(LPG)  Systems."  Chapter  6  of  NFPA  302, 
or  other  standard  specified  by  the 
Commandant. 

(b)  The  design,  iiistallation  and  testing 
of  each  CNG  system  must  meet  ABYC 
A-22,  "Marine  Compressed  Natural  Gas 
(CNG)  Systems."  Chapter  6  of  NFPA 
302,  or  other  standij-d  specified  by  the 
Commandant. 

(c)  Cooking  systems  using  Chapter  6 
of  NFPA  302  as  the  standard  must  meet 
the  following  additional  requirements: 

(1)  The  storage  or  use  of  CNG 
containers  within  the  accommodation 
area,  machinery  spaces,  bilges,  or  other 
enclosed  spaces  is  prohibited; 

(2)  LPG  or  CNG  must  be  odorized  in 
accordance  with  ABYC  A-1  appendix  4 
or  A-22  appendix  4,  respectively; 

(3)  The  marking  and  mounting  of  LPG 
cylinders  must  be  in  accordance  with 
ABYC  A-1  appendix  7;  and 

(4)  LPG  cylinders  must  be  of  the  vapor 
withdrawal  type  as  specified  in  ABYC 
A-1  section  1.7. 

(d)  Continuous  pilot  lights  or 
automatic  glow  plugs  are  prohibited  for 
an  LGP  or  CNG  installation  using  ABYC 
A-1  or  A-22  as  the  standard. 

(e)  CNG  installation  using  ABYC  A- 
22  as  the  standard  must  meet  the 
following  additional  requirements: 


(1)  The  storage  or  use  of  CNG 
containers  within  the  accommodation 
area,  machinery  spaces,  bilges,  or  other 
enclosed  spaces  is  prohibited; 

(2)  CNG  cylinders,  regulating 
equipment,  and  safety  equipment  must 
meet  the  installation,  stowage,  and 
testing  requirements  of  paragraph  6- 
5.12  of  NFPA  302. 

(3)  The  use  or  stowage  of  stoves  with 

specified  in  paragraph  6-5.1  of  NFPA 
302. 

(f)  If  the  fuel  supply  line  of  an  LPG ' 
or  CNG  system  enters  an  enclosed  space 
on  the  vessel,  a  remote  shutoff  valve 
must  be  installed  that  can  be  operated 
from  a  position  adjacent  to  the 
appliance.  The  valve  must  be  located 
between  the  fuel  tank  and  the  point 
where  the  fuel  supply  line  enters  the 
enclosed  portion  of  the  vessel.  A  power 
operated  valve  installed  to  meet  this 
requirement  must  be  of  a  type  that  will 
fail  closed. 

(g)  The  following  variances  from 
ABYC  A-1  section  1.12  are  allowed  for 
CNG: 

(1)  The  storage  locker  or  housing 
access  opening  need  not  be  in  the  top. 

(2)  The  locker  or  housing  need  not  be 
above  the  waterline. 

(h)  The  following  variances  from 
NFPA  302  are  allowed: 

(1)  The  storage  locker  or  housing  for 
CNG  tank  installations  need  not  be 
above  the  waterline  as  required  by 
paragraph  6-5. 12. 1.1  (a); 

(2)  Ignition  protection  need  not  be 
provided  as  required  by  paragraph  6- 
5.4. 

Subpart  0-  Mcoring  and  Towing 

Equipment 


§  1  84  3i>j 
lines. 


'-ound  tackle  and  mooring 


A  vessel  must  be  fitted  with  ground 
tackle  and  mooring  lines  necessary  for 
the  vessel  to  be  safely  anchored  or 
moored.  The  ground  tackle  and  mooring 
lines  provided  must  be  satisfactory  for 
the  size  of  the  vessel,  the  waters  on 
which  the  vessel  operates,  subject  to  the 
approval  of  the  cognizant  OCMI. 

SjDp^n  o    Navigation  Equipment 

§  18''  -102    Compasses. 

[Aj  except  as  otherwise  provided  in 
this  section  every  vessel  must  be  fitted 
with  a  suitable  magnetic  compass 
designed  for  marine  use,  to  be  mounted 
at  the  primary  operating  station. 

(b)  The  following  vessels  need  not  be 
fitted  with  a  compass; 

(1)  A  vessel  on  a  rivers  route; 

(2)  A  non-self  propelled  vessel;  and 


(3)  A  vessel  operating  on  short 
restricted  routes  on  lakes,  bays,  and 
sounds. 

(c)  Except  on  a  vessel  limited  to 
daytime  operations,  the  compass  must 
be  illuminated. 

§184.404    Radars. 

(a)  A  vessel  must  be  fitted  with  a 
Federal  Communications  Commission 
(FCC)  type  accepted  general  marine 
radar  system  for  surface  navigation  with 
a  radar  screen  mounted  at  the  primary 
operating  station  if: 

(1)  The  vessel  is  self-propelled; 

(2)  The  vessel  has  an  oceans, 
coastwise,  limited  coastwise,  or  Great 
Lakes  route;  and 

(3)  The  vessel  carries  more  than  49 
passengers. 

(b)  A  ferry  that  carries  more  than  49 
passengers  on  a  rivers  route  not  within 
one  mile  of  land  must  be  fitted  with  a 
FCC  Type  Accepted  general  msuine 
radar  system  for  surface  navigation  with 
a  radar  screen  mounted  at  the  primary 
operating  station. 

(c)  The  radar  and  its  installation  must 
be  suitable  for  the  intended  speed  and 
route  of  the  vessel. 

(d)  A  vessel  operated  on  a  short 
restricted  route  need  not  be  fitted  with 
a  radar  if  the  cognizant  OCMI 
determines  that  a  radar  is  not  necessary 
due  to  the  vessel's  route  and  local 
weather  conditions. 

§184.410    Electronic  pos'tion  fixing 
devices. 

A  vessel  on  an  oceans  route  must  be 
equipped  with  an  electronic  position 
fixing  device,  capable  of  pro\'iding 
accurate  fixed  for  the  area  in  which  the 
vessel  operates,  to  the  satisfaction  of  the 
cognizant  OCMI. 

§  184.420    Charts  and  nautical 
publications. 

(a)  As  appropriate  for  the  intend 
voyage,  a  vessel  must  carry  adequate 
and  up-to-date: 

(1)  Charts  of  large  enough  scale  to 
make  safe  navigation  possible; 

(2)  U.S.  Cdast  Klot  or  similar 
publication; 

(3)  Coast  Guard  Light  List; 

(4)  Tide  tables;  and 

(5)  Current  tables,  or  a  river  current 
publication  issued  by  the  U.S.  Army 
Corps  of  Engineers  or  a  river  authority. 

(b)  Extracts  from  the  publications 
listed  above  for  the  areas  to  be  transited 
may  be  provided  instead  of  the 
complete  publication. 

Subpart  E— Radio 

§184.502    Requirements  for  the  Federal 
Communications  Commission. 

A  vessel  must  comply  with  the 
applicable  requirements  for  any  radio 
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and  Electronic  Fusiuod  indicating 
Radiobeacon  (EPIRB)  installations, 
including  the  requirements  for  a  station 
license  and  installation  certificates  to  be 
issued  by  the  Federal  Communications 
Commission,  as  set  forth  in  47  CFR  Part 
8U 

$  1 84. 508    Emergency  broadcast  ptacard. 

A  durable  placard  mut  be  posted  next 
fn  all  radintfilephone  installations  with 
the  emergency  broadcast  instructions 
and  information,  specific  to  the 
individual  vessel. 

§184.510    Recommended  emergency 
Droadcast  instructions. 

The  following  emergency  broadcast 
instructions,  when  placed  on  a  placard, 
will  satisfy  the  requirement  contained 
in  §  184.506  for  an  emergency  broadcast 
placard: 

(a)  Emergency  Broadcast  Instructions. 

(1)  Make  sure  your  radiotelephone  is 
on. 

(2)  Select  156.8  MHz  (channel  16 
VHF)  or  2182  kHz.  (Channel  16  VHP 
and  2182  kHz  on  SSB  are  for  emergency 
and  calling  purposes  only.) 

(3)  Press  microphone  button  and, 
speaking  slowly — clearly^-calmly,  say: 

(i)  "MAYDAY— MAYDAY- 
MAYDAY"  for  situations  involving 
Immediate  Danger  to  Life  and  Property; 
or 

(ii)  'PAN— PAN— PAN"  for  urgent 
situations  where  there  is  No  Immediate 
Danger  to  Life  or  Property. 

(4TSav:  "THIS  IS  (INSERT  VESSEL'S 
NAME),' (INSERT  VESSELS  NAME). 
(INSERT  VESSEL'S  NAME),  (INSERT 
VESSELS  CALL  SIGN),  OVER." 

(5)  Release  the  microphone  button 
briefly  and  listen  for  acknowledgment. 
If  no  one  answers,  repeat  steps  3  &  4. 

(6)  If  there  is  no  acxnowleagment,  oc 
if  the  Coast  Guard  or  another  vessel 
responds,  say:  '  MA'\T)AY "  OR  "PAN". 
(INSERT  VESSEL'S  NAME)." 

(7)  DESCRIBE  YOUR  POSITION  using 
latitude  and  longitude  coordinates, 
LOR\N  coordinates,  or  range  and 
bearing  from  a  known  point. 

(3)  STATE  THE  NATURE  OF  THE 
DISTRESS. 

(9)  GFVE  NUT4BER  OF  PERSONS 
.'VBO/'jyD  AND  THE  NATUTIE  OF  ANY 
INJLTRIES. 

1101  ESTH  I  \TE  THE  PRESENT 
SEAWORTHINESS  OF  YOUR  VESSEL. 

<U)  BRIEFLY  DE.SCRIBE  YOUR 
VESSEL:  (INSERT  LENGTH.  COLOR. 
HULL  TYPF.  TRIM,  MASTS.  POWER. 
ANY  ADDITIONAL  DISTINGUISHING 
FEATURES  1. 

(12)  Sav:  'i  'WILL  BE  USTENING  ON 
CHANNTX  16'2182  •■ 

(13)  End  message  bv  saying:  '"THLS  IS 
(INSERT  VESSEL'S  NAME  A  CALL 
SIGN)." 


(14)  If  your  situation  permits,  stand  by 
the  radio  to  await  further 
communications  with  the  Coast  Guard 
or  another  vessel.  If  no  answer,  repeat, 
then  try  another  chaonul 

fb)  (Reserved) 

Subpart  F— Control  and  Internal 
Communications  Systems 

§184.602    Internal  commijnlcations 
systems. 

(a)  A  vessel  equipped  with  pilothouse 
control  must  have  a  fixed  means  of  two- 
way  communications  from  the  operating 
station  to  the  location  where  the  means 
of  controlling  the  propulsion 
machinery,  required  by  §  184  620(a)  of 
this  part,  is  located.  Twin  screw  vessels 
with  pilothouse  control  for  both  engines 
are  not  required  to  have  a  fixed 
communications  system. 

(b)  A  vessel  equipped  with  auxiliary 
means  of  steering,  required  by  §  182.620 
of  thii  subchapter,  must  have  a  fixed 
means  of  two-way  commimications 
from  the  operating  station  to  the 
location  where  the  auxiliary  means  of 
steering  is  controlled. 

(c)  When  the  propulsion  machinery  of 
a  vessel  cannot  be  controlled  frtim  the 
operating  station,  an  efficient 
communications  system  must  be 
provided  between  the  operating  station 
and  the  propulsion  machinery  space. 

(d)  When  the  locations  addressed  in 
paragraphs  (a^,  (b).  and  (c)  of  this 
section  are  sufficiently  close  together, 
direct  voice  communications 
satisfactory  to  the  cognizant  OCMI  is 
acceptable  instead  of  the  required  fixed 
means  of  communications. 

(e)  The  OCMI  may  accept  hand  held 
portable  radios  as  satisfying  the 
communications  system  requirement  of 
this  section. 

§184.610    Public  address  systems. 

(a)  Except  as  noted  in  paragraphs  (d) 
and  (e)  below,  each  vessel  must  be 
equipped  with  a  public  address  system. 

(bj  On  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length,  the  public 
address  system  must  be  a  fixed 
installation  and  be  audible  during 
nonnal  operating  conditions  throughout 
the  accommodation  spaces  and  all  other 
spaces  normally  maimed  by  crew 
members. 

(c)  A  vessel  with  more  than  one 
passenger  deck  and  a  vessel  with 
overnight  accommodations  must  have 
tlie  public  address  system  operable  from 
the  operating  station. 

(d)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length,  a  battery 
powered  bullhorn  may  serve  as  the 
public  address  system  if  audible 
throughout  the  accommodation  spaces 


of  the  vessel  during  normal  operaiing 
conditions.  The  bullhorn's  batteries  are 
to  be  continually  maintained  at  a  fully 
charged  level  by  use  of  a  battery  charger 
or  other  means  acceptable  to  the 
cognizant  OCMI. 

Ce)  On  a  vessel  of  not  more  than  19.8 
meters  (65  feet)  in  length  carrying  not 
more  than  49  passengers,  a  public 
address  system  is  not  required  if  a 
public  announcement  made  from 
operating  station  without  amplification 
can  be  heard  throughout  the 
accommodation  spaces  of  the  vessel 
during  nonnal  operating  conditions,  to 
the  satisfaction  of  the  cognizant  OCMI. 

§  184.620    Propulsion  engine  control 
systems. 

(a)  A  vessel  must  have  two 
independent  means  of  controlling  each 
propulsion  engine.  Control  must  be 
provided  for  the  engine  speed,  direction 
of  shaft  rotation,  and  engine  shutdown. 

(1)  One  of  the  means  may  be  the 
ability  to  readily  disconnect  tlie  remote 
engine  control  linkage  to  permit  local 
operation. 

(2)  A  multiple  engine  vessel  with 
independent  remote  propulsion  control 
for  each  engine  need  not  have  a  second 
means  of  controlling  each  engine. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a),  a  vessel  must  have  a 
reliable  means  for  shutting  down  a 
propulsion  engine,  at  the  main 
pilothouse  control  station,  which  is 
independent  of  the  engine's  speed 
control. 

(c)  A  propulsion  engine  control 
system,  including  pilothouse  control, 
must  be  designed  so  that  a  loss  of  power 
to  the  control  system  doos  not  result  in 
an  increase  in  shaft  speed  or  propeller 
pitch. 

Subpart  G — Miscellaneous 

§  184.702    Oil  pollu^on  prevention 
equipment  and  procedures. 

A  vessel  must  comply  with  the 
applicable  design,  equipment, 
personnel,  procedures,  and  record 
requirements  of  33  CFR  Parts  151,  155, 
and  156. 

§  184.704    Marine  sanitation  devices. 

A  vessel  with  installed  toilet  facilities 
must  have  a  marine  sanitation  device 
that  complies  with  33  CFR  Part  159. 

§184.710    First  aid  kits. 

A  vessel  must  carry  a  %st  aid  kit 
approve  J  in  accordance  with  160.041  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant, 
or  a  kii  with  equivalent  contents  and 
instructions  For  equivalent  lets,  the 
contents  must  be  stowed  in  a  suitable 
container  that  is  marked,  "First  Aid 
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Kit".  A  first  aid  kit  shall  be  easily 
visible  and  readily  available  to  the  crew. 

PART  1B5— OPERATIONS 

Subpart  A — 'jeoerai  P'cvisions 

185.100     Cjtiiciui  >e^.ji. i.  iLic.ik. 

185.115    Applicability  to  existing  vessels. 

Suopan  S-  Marine  Casualties  and  Voyage 
HecofOs 

185.202  Notice  of  casualty. 

185.203  Notice  of  hazardous  condition. 
185.206  Written  report  of  marine  casualty. 
185.208  Accidents  to  machinery. 
185.210  Alcohol  or  drug  use  by  individuals 

directly  involved  in  casualties. 
185.212    Mandatory  chemical  testing 

following  serious  marine  incidents. 
185.220    Records  of  a  voyage  resulting  in  a 

marine  casualty. 
185.230    Report  of  accident  to  aid  to 

navigation. 
185.260    Reports  of  jjotential  vessel 

casualty. 
185.280    Official  logbook  for  foreign 

vnvnapc 

Subpart  C— -Miscelianeous  Op>eratlng 

Requirements 

ion.j04     .\avigation  underway. 

185.315    Verification  of  vessel  compliance 

with  applicable  stability  requirements. 
185.320    Steering  gear,  controls,  and 

communication  system  tests. 
185.330    Hatches  and  other  optenings. 
185.335     Loading  doors. 
185.340    Vessels  carrying  vehicles. 
185.350    Fueling  of  vessels  using  fuel  having 

a  flash  point  of43.3"C  (110°  F).  or  lower 

(such  as  gasoline). 
185.352    VenUlation  of  gasoline  machinery 

spaces. 
185.356    Carriage  of  hazardous  materials. 
185  360     Use  of  auto  pilot. 

SuDoarr  D— Crew  Requirernents 

185.402     Licenses. 
185.410    Watchmen. 
185.420    Crew  training. 

Subpart  E — Preparations  for  Emergencies 

185.502  Cic  .\  .i„„  p.iiienger  list. 

185.503  Voyage  plan. 

185.504  Passenger  count. 

185.506    Passenger  safety  orientation. 
185.508    Wearing  of  life  jaclcets. 
185.510    Emergency  instructions. 
185.512    Recommended  emergency 

instructions  format. 
185.514     Station  bill. 
185.516    Life  jacl(et  placards. 
185.518     Inflatable  survival  craft  placards. 
185.520    Abandon  ship  and  man  overboard 

drills  and  training. 
185.524    Fire  fighting  drills  and  training. 
185.530    Responsibilities  of  licensed 

individuals 

Subpart  F — Markings  Required 

185.602     Hull  markings. 

185.604     Lifesaving  equipment  markings. 

185.606    Escape  hatches  and  emergency 

exits. 
185.608    Fuel  shutoff  valves. 
185.610    Watertight  doors  and  watertight 

hatches. 


185.612     Fire  protection  equipment. 
185.614    Portable  watertight  containers  for 
distress  flares  and  smoke  signals. 

Subpart  G— Operational  Readf  e>.s 
Maintenance,  and  mspec-ic  c  .  'esaving 
Equipment 

185.700    Operational  readiness. 
185.702    Maintenance. 
185.704    Maintenance  of  falls. 
185.720    Weekly  maintenance  and 

insp»ections. 
185.722    Monthly  inspections. 
185.724    Quarterly  insp)ections. 
185.726    Annual  inspections. 
185.728    Testing  and  servicing  of  Emergency 

Position  Indicating  Radiobeacons 

(EPIRB). 
185.730     Servicing  of  inflatable  liferafts, 

inflatable  buoyant  apparatus,  inflatable 

life  jackets,  and  inflated  rescue  boats. 
185.740    Periodic  servicing  of  hydrostatic 

release  units. 

Subpart  H — Penalties 

185  900     Penalty  tor  violations. 

185  910    Suspension  and  revocation. 

Authority:  46  U.S.C.  2103,  3306,  6101;  E.O. 
12234.  45  PR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

Subpart  A — General  Provisic-s 

§185.100     General  requi'eme'^-. 

A  vessel  must  be  operated  in 
accordance  with  applicable  laws  and 
regulations  and  in  such  a  manner  as  to 
afford  adequate  precaution  against 
hazards  that  rai^t  endanger  the  vessel 
and  the  persons  being  transported. 

§185.115    Applicability  to  existing  vess?i? 

(a)  An  existing  vessel  need  not 
comply  with  the  hull  marking 
requirements  in  §  185.602(b)  until 
completion  of  a  vessel's  first  dr>'dock 
required  by  §  176.600  of  this  subchapter, 
which  occurs  after  March  11.  1996. 

fb)  An  existing  vessel  need  not 
comply  with  the  marking  requirement 
in  §§  185.604  and  185.610,  where  the 
size  and  contents  of  the  markings 
required  by  these  sections  vary  from  the 
size  and  contents  of  required  markings, 
on  lifesaving  equipment,  watertight 
doors,  and  watertight  hatches  on  the 
vessel  prior  to  March  11, 1996,  until  the 
existing  markings  are  no  longer  legible 
as  determined  by  the  cognizant  Officer 
in  Charge,  Marine  Inspection  (OCMI). 

(c)  An  existing  vessel  need  not 
comply  with  the  requirements  of 
§§  185'514,  185.516,  and  185.604(i) 
until  completion  of  the  first  inspection 
for  certification  that  occurs  after  March 
11,  1996. 

Subpart  B — Marine  Casualties  and 
Voyage  Records 

§  185.202     Notice  o<  casuaty. 

(a)  Immediately  after  the  addressing  of 
resultant  safety  concerns,  the  owner, 


agent,  master,  or  person  in  charge  of  a 
vessel  involved  in  a  marine  casualty 
shall  notify  the  nearest  Marine  Safety 
Office,  Marine  Inspection  Office,  or 
Coast  Guard  Group  Office  whenever  a 
vessel  is  involved  in  a  marine  casualty 
consisting  of: 

(1)  An  unintended  grounding,  or  an 
unintended  strike  of  (allision  with)  a 
bridge; 

(2)  An  intended  grounding,  or  an 
intended  strike  of  a  bridge,  diat  creates 

a  hazard  to  navigation,  the  environment, 
or  the  safety  of  a  vessel,  or  that  meets 
any  criterion  of  paragraphs  (a)(3) 
through  (a)(7)  of  this  section; 

(3)  Loss  of  main  propulsion  or 
primary  steering,  or  any  associated 
component  or  control  system,  that 
reduces  the  maneuverability  of  the 
vessel; 

(4)  An  occurrence  materially  and 
adversely  affecting  the  vessel's 
seaworthiness  or  fitness  for  service  or 
route,  including  but  not  Umited  to  fire,  - 
flooding,  failure  of  or  damage  to  fixed 
fire  extinguishing  systems,  lifesaving 
equipment,  auxiliary  power  generating 
equipment,  or  bilge  pumping  systems; 

(5)  Loss  of  life; 

(6)  Injury  that  requires  professional 
medical  treatment  (treatment  beyond 
first  aid)  and,  if  the  person  is  engaged 
or  employed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  his  or  her 
routine  duties;  or 

(7)  An  occurrence  not  meeting  any  of 
the  above  criteria  but  causing  property 
damage  in  excess  of  $25,000.  This 
damage  includes  the  cost  of  labor  and 
material  to  restore  the  property  to  its 
condition  before  the  occurrence,  but 
does  not  include  the  cost  of  salvage, 
cleaning,  gas  freeing,  drydocking,  or 
demurrage. 

(b)  A  vessel  is  excluded  from  the 
requirements  of  paragraphs  (a)(5)  and 
(a)(6)  of  this  section  with  respect  to  the 
death  or  injury  of  shipyard  or  harbor 
workers  when  such  accidents  are  not 
the  result  of  either  a  vessel  casualty 
(e.g.,  collision)  or  a  vessel  equipment 
casualty  (e.g.,  cargo  boom  failure)  and 
are  subject  to  the  reporting  requirements 
of  the  Occupational  Safety  and  Health 
Administration  (OSHA)  in  29  Code  of 
Federal  Regulations  (CFR)  Part  1904. 

(c)  Notice  given  as  required  by 

§  185.203  satisfies  the  requirement  of 
this  secdon  if  the  marine  casualty 
involves  a  hazardous  condition. 

§185.203    Notice  of  hazardous  conditions. 

Whenever  there  is  a  hazardous 
condition,  as  defined  by  §  175.400  of 
this  subchapter,  on  board  the  vessel,  the 
owner,  master,  agent,  or  person  in 
charge  shall  immediately  notify  the 
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Captain  of  the  Port  of  the  port  of  place 
of  destination  and  the  Captain  of  the 
Port  of  the  port  or  place  in  which  the 
vessel  is  located  of  the  hazardous 

§  1 85  2<J6     Arnner,  .-aport  of  marine 

(aj  The  owner,  master,  agent,  or 
person  in  charge  shall,  within  five  days, 
file  a  written  report  of  any  marine 
casualty.  This  written  report  is  in 
addition  to  the  immediate  notice 
required  by  185.202.  This  written  report 
must  be  delivered  to  a  Coast  Guard 
Marine  Safety  Office,  or  Marine 
Inspection  Office.  It  must  be  provided 
on  Form  CG-2692  (Report  of  Marine 
Accident,  Inpiry,  or  E)eath], 
Supplemented  as  necessary  by 
appended  Forms  CG-2692A  (Barge 
Addendum)  and  CG-2692B  (Report  of 
Required  Chemical  Drug  and  Alcohol 
Testing  Following  a  Serious  Marine 
Incident). 

(b)  If  filed  without  delay  after  the 
occurrence  of  the  marine  casualty,  the 
notice  required  by  paragraph  (a)  of  this 
section  suffices  as  the  notice  required  by 
§185.202. 

§  1 85  20«    Accidents  to  machinery. 

1  iA<i  v^.vaer,  managing  operator,  or 
master  shall  report  damage  to  a  boiler, 
unfired  pressure  vessel,  or  machinery 
that  renders  further  use  of  the  item 
unsafe  until  repairs  are  made,  to  the 
OCMI  at  the  port  in  which  the  casualty 
occiured  or  nearest  the  port  of  first 
arrival,  as  soon  as  practicable  after  the 
damage  occurs. 

§^35210    Alcotral  or  drug  use  by 
ndiy'duals  directly  Involved  In  casualties. 

laj  i"or  each  marine  casualty  required 
to  be  reported  by  §  185.202,  the  owner, 
agent,  master,  or  person  in  charge  of  the 
vessel  shall  determine  whether  there  is 
any  evidence  of  alcohol  or  drug  use  by 
individuals  directly  involved  in  the 
casualty. 

(b)  The  owner,  agent,  master,  or 
person  in  charge  of  the  vessel  shall 
include  in  the  written  report.  Form  CG 
2692,  submitted  for  the  casualty 
information  that: 

(1)  Identifies  those  individuals  for 
whom  evidence  of  drug  or  alcohol  use, 
or  evidence  of  intoxication,  has  been 
obtained;  and 

(2)  Specifies  the  method  use  to  obtain 
such  evidence,  such  as  personal 
observation  of  the  individual,  or  by 
chemical  testing  of  the  individual. 

(c)  An  entry  must  be  made  in  the 
Official  Logbook  if  carried,  pertaining  to 
those  individuals  for  whom  evidence  of 
intoxication  is  obtained.  The  individual 
shall  be  informed  of  this  entry  and  the 


entry  shall  be  witnessed  by  a  second 
person. 

(d)  If  an  individual  directly  involved 
in  a  casualty  refuses  to  submit  to,  or 
cooperate  in.  the  administration  of  a 
timely  chemical  test,  when  directed  by 
a  Coast  Guard  commissioned,  warrant, 
or  petty  officer,  or  any  other  law 
enforcement  officer  authorized  to  obtain 
a  chemical  test  under  Federal,  state,  or 
local  law,  or  by  the  owner,  agent, 
master,  or  person  in  change,  this  fact 
must  be  noted  in  the  Official  Logbook, 
if  carried,  and  in  the  written  report 
(Form  CG  2692),  and  will  be  admissible 
as  evidence  in  any  administrative 
proceeding. 

f  185.212     Mandatory  ctMmlcal  testing 
following  serious  marine  Incidents. 

A  marine  employer  whose  vessel  is 
involved  in  a  casualty  or  incident  that 
is,  or  is  likely  to  become,  a  serious 
marine  incident  as  defined  in  §4.03-2 
of  subchapter  A  of  this  chapter  shall 
comply  with  the  requirements  of  §  4.06 
in  subchapter  A  of  this  chapter. 

§185.220    Records  of  a  voyage  resulting  In 
a  marine  casualty. 

The  owner,  agent,  master,  or  person  in 
charge  of  any  vessel  involved  in  a 
marine  casualty  for  which  a  report  is 
required  under  §  185.202  of  this  part 
shall  retain  all  voyage  records 
maintained  by  the  vessel,  including 
rough  and  smooth  deck  and  engine 
room  logs,  bell  books,  navigation  charts, 
navigation  work  books,  compass 
deviation  cards,  gyrocompass  records, 
stowage  plans,  records  of  draft,  aids  to 
mariners,  night  order  books,  radiograms 
sent  and  received,  radio  logs,  crew  and 
passenger  lists  and  counts,  articles  of 
shipment,  official  logs,  and  other 
material  that  might  be  of  assistance  in 
investigating  and  determining  the  cause 
of  the  casualty.  The  owner,  agent, 
master,  other  officer,  or  person 
responsible  for  the  custody  thereof, 
shall  make  these  records  available  upon 
request,  to  a  duly  authorized 
investigating  officer,  administrative  law 
judge,  officer  of  employee  of  the  Coast 
Guard. 

§  185.230    Report  of  accident  to  aid  to 
navigation. 

Whenever  a  vessel  collides  writh  a  " 
buoy,  or  other  aid  to  navigation  under 
the  jurisdiction  of  the  Coast  Guard,  or  is 
connected  with  any  such  collision,  the 
person  in  charge  of  such  vessel  shall 
report  the  accident  to  the  nearest  OCMI. 
No  report  on  Form  CG  2692  is  required 
unless  otherwise  required  under 
185.202. 


$185,260     "eo'-..r['s  :,'  DOJentiai  vesse. 

casualty. 

(a)  An  owner,  charterer,  managing 
operator,  or  agent  of  a  vessel  shall 
immediately  notify  either  of  the 
following  Coast  Guard  offices  if  there  is 
reason  to  believe  the  vessel  is  lost  or 
imperiled: 

(1)  The  Coast  Guard  district  rescue 
coordination  center  (RCC)  cognizant 
over  the  area  in  which  the  vessel  was 
last  operating;  or 

(2)  The  Coast  Guard  search  and  rescue 
authority  nearest  to  where  the  vessel 
was  last  operating. 

(b)  Reasons  for  oelief  that  a  vessel  is 
in  distress  include,  but  are  not  limited 
to,  lack  of  communication  with  or 
nonappearance  of  the  vessel. 

(c)  The  owner,  charterer,  managing 
operator,  or  agent  notifying  the  Coast 
Guard  under  paragraph  (a)  of  this 
section,  shall  provide  the  name  and 
identification  number  of  the  vessel,  a 
description  of  the  vessel,  the  names  or 
number  of  individuals  on  board,  and 
other  information  that  may  be  requested 
by  the  Coast  Guard. 

$185,280    Official  Loqboci<  'or  'oreigr 
voyages. 

(a)  Every  vessel  on  a  voyage  from  a 
port  in  the  United  States  to  a  foreign 
port  except  to  a  port  in  Canada,  or  vice 
versa,  must  have  an  Official  Logbook. 

(b)  The  master  shall  make  or  have 
made  in  the  Official  Logbook  the 
following  entries: 

(1)  Eacli  legal  conviction  of  a  seaman 
of  the  vessel  and  the  punishment 
inflicted; 

(2)  Each  offense  committed  by  a 
seaman  of  the  vessel  for  which  it  is 
intended  to  prosecute  or  to  enforce 
under  a  forfeiture,  together  with 
statements  about  reading  the  entry  and 
the  reply  made  to  the  charge  as  required 
by46U.S.C.  11502; 

(3)  A  statement  of  the  conduct, 
character,  and  qualifications  of  each 
seaman  of  the  vessel  or  a  statement  that 
the  master  declines  to  give  an  opinion 
about  that  conduct,  character,  and 
qualifications; 

(4)  Each  illness  of  or  injury  to  a 
seaman  of  the  vessel,  the  nature  of  the 
illness  or  injury,  and  the  medical 
treatment; 

(5)  Each  death  on  board,  with  the 
cause  of  death,  and  if  a  seaman,  the 
information  required  by  46  U.S.C. 
10702: 

(i)  The  wages  due  to  a  seaman  who 
dies  during  the  voyage  and  the  gross 
amount  of  all  deductions  to  be  made 
from  the  wages; 

(ii)  The  sale  of  the  property  of  a 
seaman  who  dies  during  the  voyage, 
including  a  statement  of  each  article 


sold  and  the  amount  received  for  the 
property; 

(6)  Each  birth  on  board,  with  the  sex 
of  the  infant  and  the  name  of  the 
parents; 

(7)  Each  marriage  on  board,  with  the 
names  and  ages  of  the  parties; 

(8)  The  name  of  each  seaman  who 
ceases  to  be  a  crew  member  (except  by 
death),  with  the  place,  time,  manner, 
and  the  cause  why  the  seaman  ceased  to 
be  a  crew  member; 

(9)  When  a  marine  casualty  occurs,  a 
statement  about  the  casualty  and  the 
circiunstances  under  which  it  occurred, 
made  immediately  after  the  casualty 
when  practicable  to  do  so. 

Subp>art  C — Miscellaneous  Operating 
Requirements 

§  185.304    Navigation  underway. 

(a)  The  movement  of  vessel  shall  be 
under  the  direction  and  control  of  the 
master  or  a  licensed  mate  at  all  times. 
The  master  shall  operate  the  vessel 
keeping  the  safety  of  the  passengers  and 
crew  foremost  in  mind  by  directing  the 
vessel  in  order  to  prevent  a  casualty. 
Special  attention  should  be  paid  to: 

(1)  The  current(s)  velocity  and 
direction  of  the  transiting  area; 

(2)  Tidal  state; 

(3)  Prevailing  visibility  and  weather 
conditions; 

(4)  Density  of  marine  traffic; 

(5)  Potential  damage  caused  by  own 
wake; 

(6)  The  danger  of  each  closing  visual 
or  each  closing  radar  contact; 

(7)  Vessel's  handling  characteristics; 
and 

(8)  Magnetic  variation  and  deviation 
errors  of  the  compass. 

$185,315     Verification  of  vessel 
compliance  with  applicable  stability 
requirements 

Alter  loading  and  pnor  to  departure 
and  at  all  other  times  necessary  to 
assiu^  the  safety  of  the  vessel,  the 
master  shall  determine  that  the  vessel 
complies  with  all  applicable  stability 
requirements  in  the  vessel's  trim  and 
stability  book,  stability  letter.  Certificate 
of  Inspection,  and  Load  Line  Certificate, 
as  the  case  may  be.  The  vessel  may  not 
depart  until  it  is  in  compliance  v•^th 
these  requirements. 

§  185.320     Steering  gear,  controls,  and 
communication  system  tests. 

The  master  of  a  vessel  shall  have 
examined  and  tested  the  steering  gear, 
signaling  whistle,  propulsion  controls, 
and  commimication  systems  of  the 
vessel  prior  to  getting  underway  for  a 
voyage,  except  that  such  examination 
and  testing  need  not  be  conducted  more 
than  once  in  any  24  hour  period. 


§  185.330    Hatches  and  other  openings. 

(a)  Except  when  operating  on  lakes, 
bays,  and  sounds,  or  rivers  routes  in 
calm  weather,  all  hatches  and  openings 
in  the  hull,  except  loading  doors,  of  a 
vessel  must  be  kept  tightly  closed 
except  when  being  used. 

(b)  All  watertight  doors  in  subdivision 
bulkheads  must  be  kept  tightly  closed 
during  the  navigation  of  the  vessel 
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between  compartments. 

§185.335     Loading  doors. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  the  master  of  a  vessel 
fitted  with  loading  doors  shall  assure 
that  all  loading  doors  are  closed 
watertight  and  sectu^d  during  the  entire 
voyage. 

fb)  Loading  doors,  other  than  bow 
visors,  may  be  opened  when  operating 
in  protected  or  partially  protected 
waters,  provided  the  master  of  the 
vessel  determines  that  the  safety  of  the 
vessel  is  not  impaired. 

(c)  For  the  purpose  of  this  section, 
loading  doors"  include  all  weathertight 

ramps,  bow  visors,  and  openings  used  to 
load  personnel,  equipment,  and  stores, 
in  the  collision  bulkhead,  the  side  shell, 
and  the  boundaries  of  enclosed 
superstructures  that  are  continuous  with 
the  shell  of  the  vessel. 

185.340    Vessels  carrying  vehicles. 

(aj  Automobiles  or  other  vehicles 
must  be  stowed  in  such  a  manner  as  to 
permit  both  passengers  and  crew  to  get 
out  and  away  from  the  vehicles  finely  in 
the  event  of  fire  or  other  disaster.  The 
decks,  where  necessary,  must  be 
distinctly  marked  with  painted  lines  to 
indicate  the  vehicle  nmways  and  the 
aisle  spaces. 

(b)  The  master  shall  take  any 
necessary  precautions  to  see  that 
automobiles  or  other  vehicles  have  their 
motors  turned  off  and  their  emergency 
brakes  set  when  the  vessel  is  underway, 
and  that  the  motors  are  not  started  until 
the  vessel  is  secured  to  the  landing.  In 
addition,  a  vehicle  at  each  end  of  a  line 
of  vehicles  or  next  to  a  loading  ramp 
must  have  its  wheels  securely  blocked, 
while  the  vessel  is  being  navigated. 

(c)  The  master  shall  have  appropriate 
"NO  SMOKING"  signs  posted  and  shall 
take  all  necessary  precautions  to  prevent 
smoking  or  carrying  of  lighted  or 
smoldering  pipes,  cigars,  cigarettes,  or 
similar  items  in  the  deck  area  assigned 
to  automobiles  or  other  vehicles. 

(d)  The  master  shall,  prior  to  getting 
underway,  ensure  that  vehicles  are 
properly  distributed  consistent  with  the 
guidance  in  the  vessel's  stability  letter 
and  Certificate  of  Inspection,  if 
applicable. 


§185  350  Faeang  ot  vessels  using  fuel 
having  a  flash  point  of  43.3°  C  (1 10*  F)  or 
lower  (such  as  gasoline). 

A  vessel  must  not  take  on  fuel  having 
a  flash  point  of  43.3°  C  (110°  F)  or  lower 
when  passengers  are  on  board. 

§185.352    Ventilation  of  gasoline 
machinery  spaces. 

The  mechanical  exhaust  for  the 
ventilation  of  a  gasoline  machinery 
space,  required  by  §  182.460(a)(l)(ii)  of 
this  chapter,  must  be  operated  prior  to 
starting  gasoline  engines  for  the  time 
sufficient  to  insure  at  least  one  complete 
change  of  air  in  the  space  served. 

§185.356    Carriage  of  hazarooi^s  -wtenals. 

A  vessel  that  transports  a  hazardous 
material,  listed  in  49  CFR  172.101,  in 
commerce  shall  ensxire  the  material  is 
handled  and  transported  in  accordance 
with  49  CFR  Parts  171  and  179. 

$185,360     Use  c'  auto  pilot 

Whenever  an  automatic  pilot  is  used 
the  master  shall  ensure  that: 

(a)  It  is  possible  to  immediately 
establish  manual  control  of  the  vessel's 
steering; 

(b)  A  competent  person  is  ready  at  all 
times  to  take  over  steering  control;  and 

(c)  The  changeover  from  automatic  to 
manual  steering  and  vice  versa  is  made 
by,  or  under  the  supervision  of,  the 
master  or  the  mate  on  watch. 

Subpart  D — Crew  Requiremef'tb 

$185,402    Licenses. 

Each  licensed  individual  employed 
upon  any  vessel  subject  to  the 
provisions  of  this  subchapter  shall  have 
his  or  her  license  on  board  and  available 
for  examination  at  all  times  when  the 
vessel  is  operating. 

§185.410    Watchmen. 

The  owner,  charterer,  master,  or 
managing  operator  of  a  vessel  carrying 
overnight  passengers  shall  have  a 
suitable  number  of  watchmen  patrol 
throughout  the  vessel  diuing  the 
nighttime,  whether  or  not  the  vessel  is 
imderway,  to  guard  against,  and  give 
alarm  in  case  of,  a  fire  or  other  danger. 

§  1 85.420    Crew  training. 

The  owner,  charterer,  master  or 
managing  operator  shall  instruct  each 
crew  member,  upon  first  being 
employed  and  prior  to  getting  underway 
for  the  first  time  on  a  particular  vessel 
and  at  least  once  everj'  three  months,  as 
to  the  duties  that  the  crew  member  is 
expected  to  perform  in  an  emergency 
including,  but  not  limited  to,  the 
emergency  instructions  listed  on  the 
emergency  instruction  placard  required 
by  §  185.510  of  this  part  and,  when 
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applicable,  the  duties  listed  in  the 
station  bill  required  by  §  185.514  of  this 
part. 

(b)  Crew  training  shall  be  logged  or 
otherwise  documented  for  review  by  the 
Coast  Guard  upon  request.  The  training 
entry  shall  include  the  following 
information. 

(1)  Etete  of  the  training;  and 

(2)  General  description  of  the  training 
topics 


SuDoar*  E 


f'-eparaaons  for 


;Mss«*''Q«f  list. 
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(a)  The  owner,  charterer,  managing 
operator,  or  master  of  the  following 
vessels  must  keep  a  correct  list  of  the 
names  of  all  persons  that  embark  on  and 
disembark  from  the  vessel: 

(1)  A  vessel  making  a  coastwise  or 
oceans  voyage  where: 

(i)  Passengers  embark  or  disembark 
from  the  vessel  to  another  vessel  or  port 
other  than  at  the  port  of  origin;  or 

(ii)  Passengers  are  carried  overnight; 

(2)  A  vessel  making  a  voyage  of  more 
than  300  miles  on  the  Great  Lakes, 
except  from  a  Canadian  to  a  United 
States  port;  and 

(3)  A  vessel  arriving  from  a  foreign 
port,  except  at  a  United  States  Great 
Lakes  port  from  a  Canadian  Great  Lakes 
port. 

(b)  The  master  of  a  vessel  required  to 
prepare  a  crew  and  passenger  list  by 
paragraph  (a)  of  this  section  shall  see 
that  the  list  is  prepared  prior  to 
departing  on  a  voyage.  The  Ust  must  be 
communicated  verbally  or  in  writing 
ashore  at  the  vessel's  normal  berthing 
location  or  with  a  representative  of  the 
owner  or  managing  operator  of  the 
vessel.  The  crew  and  passenger  list  shall 
be  available  to  the  Coast  Guard  upon 
request. 

§   do  303    Voyage  plan 

(a)  The  master  of  the  following  vessels 
shall  prepare  a  voyage  plan: 

(1)  A  vessel  making  an  oceans  or 
coastwise  voyage; 

(2)  A  vessel  making  a  voyage  of  more 
than  300  miles  on  the  Great  Lakes, 
except  from  a  Canadian  to  a  United 
States  port; 

(3)  A  vessel,  with  overnight 
accommodations  for  passengers,  making 
am  overnight  voyage;  and 

(4)  A  vessel  arriving  from  a  foreign 
port,  except  at  a  United  States  Great 
Lakes  port  from  a  Canadian  Great  Lakes 
port. 

(b)  The  voyage  plan  required  by 
paragraph  (a)  of  this  section  must  be 
prepared  prior  to  departing  on  a  voyage 
and  communicated  verbally  or  in 
writing,  ashore  at  the  vessel's  normal 


berthing  location  or  with  a 
representative  of  the  owner  or  managing 
operator  of  the  vessel.  The  voyage  plan 
shall  be  available  to  the  Coast  Guard 
upon  request. 

§  185.504    Pa— ngf  count 

The  master  of  a  vessel,  except  a  vessel 
listed  in  §  185.502(a)  of  this  part,  shall 
keep  a  correct,  written  count  of  all 
passengers  that  embark  on  and 
disembark  from  the  vessel.  Prior  to 
departing  on  a  voyage,  the  passenger 
count  must  be  communicated  verbally 
or  in  writing,  and  available  ashore  at  the 
vessel's  normal  l)erthing  location  or 
with  a  representative  of  the  owner  or 
managing  operator  of  the  vessel.  The 
passenger  count  shall  be  available  to  the 
Coast  Guard  upon  request. 

§185.506    Paaaangar  safaty  ortontation. 

(a)  Except  as  allowed  by  paragraph  (b) 
of  this  section,  before  getting  underway 
on  a  voyage,  the  master  of  a  vessel  shall 
ensure  that  suitable  public 
aiuiouncements  are  made  informing  all 
passengers  of  the  information  in  this 
section  when  applicable  to  the  vessel's 
operations  and  arrangement: 

(1)  The  location  of  emergency  exists, 
survival  craft  embarkation  areas,  and 
ring  life  buoys; 

(2)  The  stowage  location(s)  of  life 
jackets; 

(3)  Either 

(i)  The  proper  method  of  donning  and 
adjusting  life  jackets  of  the  type(s) 
carried  on  the  vessel  including  a 
demonstration  of  the  proper  donning  of 
a  life  jacket,  or 

(ii)  that  passengers  may  contact  a 
crew  member  for  a  demonstration  as 
appropriate,  prior  to  beginning  an 
oceans  or  coastwise  voyage; 

(4)  The  location  of  the  instruction 
placards  for  life  jackets  and  other 
lifesaving  devices; 

(5)  That  all  passengers  will  be 
required  to  don  life  jackets  when 
possible  hazardous  conditions  exist,  as 
directed  by  the  master;  and 

(6)  If  the  vessel  is  operating  with 
reduced  manning  or  equipment 
requirements  in§176.114ofthis 
chapter. 

(b)  On  a  vessel  with  other  than  an 
oceans  or  coastwise  route,  as  an 
alternative  to  an  annoimcement  that 
complies  with  paragraph  (a)  of  this 
section,  the  master  or  other  designated 
person  may: 

(1)  Prior  to  getting  underway,  deliver 
to  each  passenger  or.  on  a  vessel  that 
does  not  carry  vehicles  and  that  has 
seats  for  each  passenger,  place  near  each 
seat,  a  card  or  pamphlet  that  has  the 
information  listed  in  paragraphs  (a)(1) 
and  (a)(6)  of  this  section;  and 


(2)  Make  an  abbreviated 
announcement  consisting  of: 

(i)  A  statement  that  passengers  should 
follow  the  instructions  of  the  crew  in  an 
emergency; 

(ii)  The  location  of  life  jackets;  and 

(iii)  That  further  information 
concerning  emergency  procedures 
including  the  donning  of  life  jackets, 
location  of  other  emergency  equipment, 
and  emergency  Rv«niation  procedures 
are  located  on  the  card  or  pamphlet  that 
was  given  to  each  passenger  or  is 
located  near  each  seat. 

(c)  The  master  of  a  vessel  shall  ensure 
that  a  passenger,  who  boards  the  vessel 
on  a  voyage  after  the  initial  public 
announcement  has  been  made  as 
required  by  paragraphs  (a)  or  (b)  of  this 
section,  is  also  informed  of  the  required 
safety  information. 

(d)  On  a  vessel  on  a  voyage  of  more 
than  24  hours  duration,  passengers  shall 
be  requested  to  don  life  jackets  and  go 
to  the  appropriate  embarkation  station 
during  the  safety  orientation.  If  only  a 
small  number  of  passengers  embark  at  a 
port  after  the  original  muster  has  been 
held,  these  passengers  must  be  given  the 
passenger  safety  orientation  required  by 
paragraphs  (a)  or  (b)  of  this  section  if 
another  muster  is  not  held. 

§185.508     Wear'iq  c*    'e  .ackets. 

(a)  .;.c  ...uo.o.  „;  ^  ,^^^^..  ^aall  require 
passengers  to  don  life  jackets  when 
possible  hazardous  conditions  exist, 
including,  but  not  limited  to: 

(1)  When  transiting  hazardous  bars 
and  inlets; 

(2)  Ehuing  severe  weather; 

(3)  In  event  of  flooding,  fire,  or  other 
events  that  may  possibly  call  for 
evacuation;  and 

(4)  When  the  vessel  is  being  towed, 
except  a  non-self-propelled  vessel  under 
normal  operating  conditions. 

(b)  The  master  or  crew  shall  assist 
each  passenger  in  obtaining  a  life  jacket 
and  donning  it.  as  necessary. 

§  186.510    Emergency  Instructions. 

(a)  The  master  and  crew  of  a  vessel 
will  be  familiar  with  the  content  of  and 
have  mounted  at  the  operating  station, 
emergency  instructions  containing  the 
actions  to  be  taken  in  the  event  of  fire, 
heavy  weather,  or  man  overboard 
conditions. 

(b)  Except  when  in  the  judgment  of 
the  cognizant  OCMI  the  operation  of  a 
vessel  does  not  present  one  of  the 
hazards  listed,  the  emergency 
instruction  placard  should  contain  at 
least  the  applicable  portions  of  the 
"Emergency  Instructions"  listed  in 

§  185.512.  The  emergency  instructions 
must  be  designed  to  address  the 
particular  equipment,  arrangement,  and 
operation  of  each  individual  vessel. 


(c)  If  the  cognizant  OCMI  determines 
that  there  is  no  suitable  mounting 
surface  aboard  the  vessel,  the  emergency 
instructions  need  not  be  pbsted  but 
must  be  carried  aboard  the  vessel  and  be 
available  to  the  crew  for  lamiiiarization. 

§  1 85  51 2    Recommended  emergency 
instructions  format 

An  emergency  instruction  placard 
containing  the  following  information 
will  satisfy  the  requirements  of 
5185.510. 

(a)  Emergency  Instructions.  (1)  Rough 
weather  at  sea,  crossing  hazardous  Ixirs, 
or  flooding,  (i)  Close  all  watertight  and 
weathertight  doors,  hatches,  and 
airports  to  prevent  taking  water  aboard 
or  further  flooding  in  the  vessel. 

(ii)  Keep  bilges  dry  to  prevent  loss  of 
stability  due  to  water  in  bilges.  Use 
power  driven  bilge  pump,  hand  pump, 
and  buckets  to  dewater. 

(iii)  Align  fire  pumps  to  use  as  bilge 
pump  if  possible. 

(ivj  Check  all  intake  and  discharge 
lines,  which  penetrate  the  hull,  lor 
leakage. 

(v)  Passengers  must  remain  seated  and 
evenly  distributed. 

(vi)  Passengers  must  don  life  jackets  if 
the  going  becomes  very  rough,  the 
vessel  is  about  to  cross  a  hazardous  bar, 
or  when  otherwise  instructed  by  the 
master. 

(vii)  Never  abandon  the  vessel  unless 
actually  forced  to  do  so 

(viii)  If  assistance  is  needed  follow  the 
procedures  on  the  emergency  broadcast 
placard  posted  by  the  radiotelephone. 

(ix)  Prepare  sur/ival  craft  (life  floats, 
(inflatable)  rafts,  (inflatable)  buoyant 
apparatus,  boats)  for  launching. 

(2)  Man  overboard,  (i)  Throw  a  ring 
buoy  overboard  as  close  to  the  person  as 
possible. 

(ii)  Post  a  lookout  to  keep  the  person 
overboard  in  sight. 

(iii)  I^aunch  rescue  boat  and  maneuver 
to  pick  up  person  in  the  water,  or 
maneuver  the  vessel  tcrpick  up  the 
person  in  the  water. 

(!v)  Have  crew  member  put  on  life 
jficket.  atiach  a  safety  line  to  him  or  her, 
and  have  him  or  her  stand  by  jump  into 
the  water  to  assist  the  person  overboard 
if  necessary. 

(v)  If  person  is  not  immediately  - 
located,  notify  Coast  Guard  and  odier 
vessels  in  vicinity  by  radiotelephone. 

(vi)  Continue  search  until  released  by 
Coast  Guard. 

(3)  Fire,  (i)  Cut  off  air  supply  to  fire — 
close  ittms  such  as  hatchiis,  ports, 
doors,  ventilators,  and  Icuvers,  and  shut 
off  ventilation  system. 

(ii)  Cut  off  elnctrical  system  supplying 
affected  compartment  if  possible. 

(ill)  If  safe,  immediately  use  portable 
fire  extinguishers  at  base  of  llames  for 


ilanuiiable  iitjuiU  or  gfease  lires  or  water 
for  tires  in  ordinary  combustible 
materials.  Do  not  use  water  on  electrical 
fires. 

(iv)  If  fire  is  in  machinery  spaces,  shut 
off  fuel  supply  and  ventilation  and 
activate  fi.xed  extinguishing  system  if 
installed. 

(v)  Maneuver  vessel  to  minimize 
effect  of  wind  on  fire. 

(vi)  If  unable  to  control  fire, 
immediately  notify  the  Coast  Guard  and 
other  craft  in  the  vicinity  by 
radiotelephone. 

(vii)  Move  passengers  away  from  fire, 
have  them  put  on  life  jackets,  and  if 
necessary,  prepare  to  abandon  the 
vessel. 

(b)  [Reserved] 

§185.514    Station  bill. 

(a)  A  station  bill  must  be  posted  by 
the  master  on  a  vessel  of  more  than  19.8 
meters  (65  feet)  in  length  having  a 
Certificate  of  Inspection  requiring  more 
than  four  crew  members  at  any  one 
time,  including  the  master. 

(b)  The  station  bill  required  by 
paragraph  (a)  of  this  section  must  set 
forth  the  special  duties  and  duty  station 
of  each  crew  member  for  various 
emergencies.  The  duties  must,  as  far  as 
possible,  be  comparable  with  the  regular 
work  of  the  individual.  The  duties  must 
include  at  least  the  following  and  any 
other  duties  necessary  for  the  proper 
handling  of  a  particular  emergency: 

(1)  The  closing  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 
that  penetrate  the  hull,  the  stopping  of 
fans  and  ventilating  systems,  and  the 
operating  of  all  safety  equipment; 

(2)  The  preparing  and  launching  of 
survival  craft  and  rescue  boats; 

(3)  The  extinguishing  of  fire;  and 

(4)  The  mustering  of  passengers 
including  the  following: 

(i)  Warning  the  passengers; 

(ii)  Assembling  the  passengers  and 
directing  them  to  their  appointed 
stations;  and 

(iii)  Keeping  order  in  the  passageways 
and  stairways  and  generally  controlling 
the  movement  of  the  passengers. 

ic)  The  station  bill  must  be  posted  at 
the  operating  station  and  in  a 
conspu  lioi.s  loi  ntion  in  each  crew 
act;ommodation  space. 

§  185  51 6    Lite  jacl^et  placards. 

(a)  Placards  containing  instructions 
for  the  donniug  and  u.<-e  of  the  life 
jackets  aboard  the  vessel  must  be  posted 
in  conspicuous  places  that  are  regularly 
accessible  and  visible  to  the  crew  and 
passengers. 

(b)  It  the  cognizant  OCMI  determines 
that  there  is  no  .suitable  rnountiag 


surface  aboard  the  vcsstl,  liie  life  jacket 
placards  need  not  be  posted  but  must  be 
carried  aboard  the  vessel  and  be 
available  to  the  crew  and  passengers  for 
familiarization. 

§  185.518    Inflatable  survival  craft  placards. 

(a)  Every  vessel  equipped  with  an 
inflatable  survival  craft  must  have 
approved  placards  or  other  cards 
containing  instruction  for  launching  and 
intlating  inflatable  survival  craft  for  the 
information  of  persons  on  board  posted 
in  conspicuous  places  by  each  inflatable 
survival  craft. 

(b)  Under  the  requirement  in 

§  160.051-€(c)(l)  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant,  the  manufacturer  of 
approved  inflatable  liferafts  is  required 
to  provide  approved  placards  containing 
such  instructions  with  each  liferaft. 
Similar  placards  must  be  used  for  other 
inflatable  survival  craft. 

§  185.520    Abandon  ship  and  man 
overboard  drills  and  training. 

(a)  The  master  shall  conduct  sufllcient 
drills  and  give  sufficient  instructions  to 
make  sure  that  all  crew  members  are 
familiar  with  their  duties  during 
emergencies  that  necessitate  abandoning 
ship  or  the  recovery  of  persons  who 
have  fallen  overboard. 

(b)  Each  abandon  ship  drill  must 
include: 

(1)  Summoning  the  crew  to  report  to 
assigned  stations  and  prepare  for 
assigned  duties; 

(2)  Summoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  muster 
stations  or  embarkation  stations  and 
ensuring  that  they  are  made  aware  of 
how  the  order  to  abandon  ship  will  be 
given; 

(3)  Checking  that  life  jackets  are 
correctly  donned; 

(4)  Operation  of  any  davits  used  for 
launching  liferafts;  and 

(5)  Instruction  on  the  automatic  and 
manual  deployment  of  survival  craft. 

(c)  Each  abandon  ship  drill  must,  as 
far  as  practicable,  be  conducted  as  if 
there  were  an  actual  emergency. 

(d)  Each  rescue  boat  required  in 
accordance  with  §  180.210  of  this 
chapter  must  be  launched  with  its 
assigned  crew  aboard  and  maneuvered 
in  the  water  as  if  during  an  actua:  man 
overboard  situation: 

(1)  Once  each  month,  if  reasonable 
and  practicable;  but 

(2)  At  least  once  within  a  3  month 
period  before  the  vessel  gets  underway 
with  passengers. 

(e)  Onboard  training  in  the  use  of 
davit  launched  literafts  must  take  place 
at  intervals  of  not  more  than  3  months 
on  a  vessel  with  a  davit  launched 
liferaft. 
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(0  Abandon  ship  and  man  overtjoard 
drills  and  training  shall  be  logged  or 
otherwise  documented  for  review  by  the 
Coast  Guard  upon  request.  The  drill 
entry  shall  include  the  following 
information: 

(1)  Date  of  the  drill  and  training;  and 

(2)  General  description  of  the  drill 
scenario  and  training  topics. 

§185.524    Fire  ngfttlng  drills  and  training. 

(a)  The  master  shall  conduct  sufficient 
fire  drills  to  make  sure  that  each  crew 
member  is  familiar  with  his  or  her 
duties  in  case  of  a  fire. 

(b)  Each  fire  drill  must  include: 

(1)  Summoning  passengers  on  a  vessel 
on  an  overnight  voyage  to  muster  or 
embarkation  stations; 

(2)  Summoning  the  crew  to  ref)ort  to 
assigned  stations  and  to  prepare  for  and 
demonstrate  assigned  duties;  and 

(3)  Instruction  in  the  use  of  fire 
extinguishers  and  any  other  fire  fighting 
equipment  on  board. 

(c)  Each  fire  drill  must,  as  far  as 
practicable,  be  conducted  as  if  there 
were  an  actual  emergency. 

(d)  Fire  fighting  drills  and  training 
shall  be  logged  or  otherwise 
documented  for  review  by  the  Coast 
Guard  upon  request.  The  drill  entry 
shall  include  the  following  information: 

(1)  Date  of  the  drill  and  training;  and 

(2)  General  description  of  the  drill 
scenario  and  training  topics. 

§  185.530    ResponsitMlltles  of  licensed 
individuals. 

Nothing  in  the  emergency  instructions 
or  a  station  bill  required  by  this  subpart 
exempts  any  licensed  individual  from 
the  exercise  of  good  judgment  in  an 
emergency  situation. 

Subpart  F — Markings  Required 

§  185.602    Hull  markings. 

(a)  This  section  applies  to  each  vessel 
that  fits  into  any  one  of  the  following 
categories: 

(1)  A  vessel  of  more  than  19.8  meters 
(65  feet)  in  length. 

(2)  A  sailing  vessel  of  more  than  19.8 
meters  (65  feet)  in  length. 

(3)  A  vessel  authorized  to  carry  more 
than  12  passengers  on  an  international 
voyage. 

(4)  A  vessel  with  more  than  1  deck 
above  the  bulkhead  deck  exclusive  of  a 
pilot  house. 

(b)  Each  vessel  must  be  marked  as 
required  by  Part  67  in  subchapter  G  of 
this  chapter. 

(c)  Each  vessel  that  complies  with  the 
stability  requirements  of  §§  170.170, 
170.173.  171.050,  171.055,  and  171.057 
in  subchapter  S  of  this  chapter,  in 
accordance  with  §  178.310  of  this 
chapter,  must: 


(1)  Have  permanent  draft  marks  at 
each  end  of  the  vessel;  or 

(2)  Have  permanent  loading  marks 
placed  on  each  side  of  the  ves.sel 
forward,  amidships,  and  aft  to  indicate 
the  maximum  allowable  draft  and  trim. 

(d)  A  loading  mark  required  by 
paragraph  (c)(2)  of  this  section  must  be 
a  horizontal  line  of  at  least  205 
millimeters  (8  inches)  in  length  and  25 
millimeters  (1  inch)  in  height,  with  its 
upper  edge  passing  through  the  point  of 
maximum  draft.  The  loading  mark  must 
be  painted  in  a  contrasting  color  to  the 
sideshell  paint. 

(e)  On  a  vessel  that  has  a  load  line,  the 
amidships  marks  required  by  paragraph 
(c)(2)  of  this  section  will  be  those 
required  by  the  1966  International  Load 
Line  Convention. 

(f)  In  cases  where  draft  marks  are 
obscured  due  to  operational  constraints 
or  by  protrusions,  the  vessel  must  be 
fitted  with  a  reliable  draft  indicating 
system  from  which  the  bow  and  stem 
drafts  can  be  determined. 

(g)  On  a  vessel  on  which  the  number 
of  passengers  permitted  on  upper  decks 
is  limited  by  stability  criteria,  as 
indicated  by  the  vessel's  stability  letter, 
the  maximum  number  of  passengers 
allowed  on  an  upper  deck  must  be 
indicated  by  a  durable  marking  of  at 
least  25  millimeters  (1  inch)  numbers 
and  letters  at  the  entranceway  to  each 
such  deck. 

§185.604    Lifesaving  equipment  markings. 

(a)  The  name  of  a  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  and  numbers  at  least  76 
millimeters  (3  inches)  high: 

( 1 )  On  each  side  of  the  bow  of  each 
rescue  boat;  and 

(2)  On  each  life  float  and  buoyant 
apparatus. 

(b)  Each  life  jacket,  immersion  suit, 
and  ring  life  buoy  must  be  marked  in 
clearly  legible  block  capital  letters  with 
the  vessel's  name.  The  marking  is  not 
required  on  a  life  jacket  carried  to  meet 
a  temporary  need  for  additional  life 
jackets,  if  the  life  jacket  has  the  name  of 
another  vessel  marked  on  it.  For  an 
immersion  suit,  the  name  of  the  person 
to  whom  the  immersion  suit  is  assigned 
is  an  acceptable  alternative  to  the  name 
of  the  vessel. 

(c)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  Emergency  Position 
Indicating  Radiobeacon  (EPIRB),  except 
on  an  EPIRB  in  an  inflatable  liferaft. 

(d)  The  number  of  persons  capacity 
must  be  marked  or  painted  in  clearly 
legible  letters  on  each  side  of  the  bow 
of  each  rescue  boat  in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches)  high. 


(e)  The  number  of  persons  capacity 
must  be  marked  or  painted  in  clearly 
legible  letters  on  each  life  float  and 
buoyant  apparatus  in  letters  and 
numbers  at  least  40  millimeters  (1.5 
inches  high).  This  number  must: 

(1)  Be  the  number  of  persons  the 
device  is  equipped  for;  and 

(2)  Not  be  greater  than  the  number  of 
persons  the  device  is  approved  for  as 
shown  on  its  nameplate. 

(f)  The  number  and  identification  of 
the  items  stowed  inside,  and  their  sizes, 
must  be  marked  in  clearly  legible  letters 
and  numbers  on  each  container  for  life 
jackets  and  immersion  suits. 
Identification  of  the  items  may  be  in 
words,  or  the  appropriate  symbols  in 
International  Maritime  Organization 
(IMO)  Resolution  A.760(18).  "Symbols 
Related  to  Life-Saving  Appliances  and 
Arrangements."  Letters  and  numbers 
must  be  at  least  50  millimeters  (2 
inches)  high.  Symbols  must  be  at  least 
100  mm  (4  inches)  square. 

(g)  The  name  of  the  vessel  must  be 
marked  or  painted  in  clearly  legible 
letters  on  each  life  fioat  paddle. 

(h)  Each  life  jacket  must  be  marked 
with  Type  I  retrorefiective  material 
approved  in  accordance  with  §  164.018 
in  subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
The  arrangement  of  the  retrorefiective 
material  applied  after  March  11,  1996, 
must  be  as  specified  by  IMO  Resolution 
A.658(16).  "Use  and  Fitting  Of  Retro- 
Reflective  Materials  on  Life-Saving 
Appliances." 

(i)  Each  rescue  boat  and  ring  life  buoy 
must  be  marked  with  Type  II 
retrorefiective  material  approved  in 
accordance  with  §  164.018  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 
The  arrangement  of  the  retrorefiective 
material  applied  after  March  11,  1996, 
must  be  as  specified  by  IMO  Resolution 
A.658(16). 

§  185.606    Escape  hatcties  and  emergency 
exits. 

All  escape  hatches  and  other 
emergency  exits  used  as  means  of 
escape  must  be  marked  on  both  sides  in 
clearly  legible  letters  at  least  50 
millimeters  (2  inches)  high: 
•EMERGENCY  EXIT.  KEEP  CLEAR", 
unless  such  markings  are  deemed 
unnecessary  by  the  cognizant  OCMI. 

§185.608    Fuel  shutoft  valves. 

Remote  fuel  shutoff  stations  must  be 
marked  in  clearly  legible  letters  at  least 
25  millimeters  (1  inch)  high  indicating 
purpose  of  the  valve  and  direction  of 
operation. 


§  185.610     Watertigni  aoors  .ina  watertight 
hatches. 

Watertight  doors  and  watertight 
hatches  must  be  marked  on  both  sides 
in  clearly  legible  letters  at  least  25 
millimeters  (1  inch)  high: 
•WATERTIGHT  DOOR— KEEP 
CLOSED"  or  "WATERTIGHT  HATCH- 
KEEP  CLOSED",  unless  such  markings 
are  deemed  unnecessary  by  the 
cognizant  OCMI. 

§  185.612    Fire  protection  equipment 

(a)  Complete  but  simple  instructions 
for  the  operation  of  a  fixed  gas  fire 
extinguishing  system  must  be  located  in 
a  conspicuous  place  at  or  near  each  pull 
box  and  stop  valve  control  and  in  the 
space  where  the  extinguishing  agent 
cylinders  are  stored.  If  the  storage 
cylinders  are  separate  from  the 
protected  space,  the  instructions  must 
also  include  a  schematic  diagram  of  the 
system  and  instructions  detailing 
alternate  methods  of  releasing  the 
extinguishing  agent  should  the  local 
manual  release  or  stop  valve  controls 
fail  to  operate.  Each  control  valve  to  a 
distribution  line  must  be  marked  to 
indicate  the  space  served. 

(b)  An  alarm  for  a  fixed  gas  fire 
extinguishing  system  must  be  clearly 
and  conspicuously  marked  "WHEN 
ALARM  SOUNDS- VACATE  AT  ONCE. 
CARBON  DIOXIDE  BEING  RELEASED". 
Where  a  different  extinguishing  agent  is 
installed,  that  agent  shall  be  marked  in 
place  of  "carbon  dioxide." 

(c)  Each  distribution  line  valve  of  a 
fixed  gas  fire  extinguishing  system  and 
the  fire  main,  must  be  plainly, 
conspicuously,  and  permanently 
marked  indicating  the  space  served. 

(d)  An  alarm  for  an  automatic 
sprinkler  sy.stem  must  be  conspicuously 
marked  in  clearly  legible  letters 

•SPRINKLER  ALARM". 

(e)  An  alarm  bell  for  a  smoke 
detecting  system  must  be  conspicuously 
marked  in  clearly  legible  letters 
"SMOKE  DETECTION  ALARM". 

(0  A  control  cabinet  or  space 
containing  valves,  manifolds,  or 
controls  for  any  fixed  gas  fire 
extinguishing  system  must  be 
conspicuously  marked  in  clearly  legible 
letters  "CARBON  DIOXIDE  FIRE 
EXTINGUISHING  APPARATUS",  or  as 
otherwise  required  by  the  cognizant 
OCMI.  Where  a  different  extinguishing 
agent  is  installed,  that  agent  shall  be 
marked  in  place  of  "carbon  dioxide." 

§  1 22.61 4    Portable  watertight  container  for 
distress  flares  and  smoke  signals. 

Portable  watertight  containers  for 
distress  flares  and  smoke  signals  shall 
be  of  a  bright  color,  and  containers  shall 
be  clearly  marked  in  legible  contrasting 


letters  at  least  12.7  millimeters  (0.5 
mvheO  hieh:  "DISTRESS  SIGNALS". 

Subpart  G-'  Oce'-atonai  Readiness, 
Maintenance  .t^c  inspection  of 

Lifesaving  Eauipment 

§  "85  70C     ODeatlonal  readiness. 

vdj  t,diii  lULiiii.hing  appliance  and 
each  survival  craft  and  rescue  boat  on  a 
vessel  must  be  in  good  working  order 
and  ready  for  immediate  use  belore  the 
vessel  leaves  port  and  at  all  times  when 
the  vessel  is  underway. 

(b)  Each  deck  where  survival  craft  or 
rescue  boats  are  stowed  or  boarded  must 
be  kept  clear  of  obstructions  that  would 
interfere  with  the  boarding  and 
launching  of  the  survival  craft  or  rescue 
bont 

§  1 85. 702     Maintenance. 

(a)  The  manufacturer's  instructions 
for  onboard  maintenance  of  survival 
craft,  rescue  boats,  and  launching 
appliances,  manufactured  on  or  after 
March  11.  1996,  must  be  onboard  a 
vessel  of  more  than  19.8  meters  (65  feet) 
in  length  and  readily  available  for  a 
vessel  of  not  more  than  19.8  meters  (65 
feet)  in  length.  The  instructions  must 
also  be  readily  available  at  each 
inspection  for  certification  and 
reinspection. 

(b)  The  owner  or  managing  operator 
shall  make  sure  that  maintenance  is 
carried  out  in  accordance  with  the 
instructions  required  under  paragraph 
(a)  of  this  .section. 

(c)  The  cognizant  OCMI  may  accept, 
instead  of  the  instructions  required 
under  paragraph  (a)  of  this  section,  a 
shipboard  planned  maintenance 
program  that  includes  the  items  listed  in 
that  paragraph. 

(d)  The  inspection  and  maintenance 
of  the  equipment  listed  in  paragraph  (a) 
of  this  section  shall  be  logged  or 
otherwise  documented  for  review  by  the 
Coast  Guard  upon  requftst. 

§185.704    Maintenance  of  falls. 

(a)  Each  fall  used  in  a  launching 
appliance  on  a  vessel  must  be  turned 
end  for  end  at  intervals  of  not  more  than 
30  months. 

(b)  Each  fall  must  be  renewed  when 
necessary  due  to  deterioration  or  at 
intervals  of  not  more  than  5  years, 
whichever  is  earlier. 

(c)  Each  fall  must  have  a  corrosion 
resistant  tag  with  the  following 
permanently  marked  on  it: 

(1)  The  date  the  new  fall  was 
installed;  and 

(2)  If  the  fall  has  been  turned  end  for 
end,  the  date  it  was  turned. 


§185.720    Weekly  maintenance  and 
inspections. 

The  following  tests  and  inspections 
must  be  carried  out  weekly  on  a  vessel: 

(a)  Each  survival  craft,  rescue  boat, 
and  launching  appliance  must  be 
visually  inspected  to  ensure  its 
readiness  for  use; 

(b)  Each  rescue  boat  engine  must  be 
run  ahead  and  astern  for  not  less  than 
3  minutes,  unless  the  ambient 
temperature  is  'below  the  minimum 
temperature  required  for  starting  the 
engine;  and 

(c)  Each  battery  for  rescue  boat  engine 
starting  must  be  brought  up  to  full 
charge  at  least  once  each  week  if: 

(1)  The  battery  is  of  a  type  that 
requires  recharging;  and 

(2)  The  battery  is  not  connected  to  a 
device  that  keeps  it  continuously 
charged. 

§185.722    Monthly  inspections. 

Each  survival  craft,  rescue  boat,  and 
launching  appliance  on  a  vessel  must  be 
inspected  monthly,  using  the 
manufacturers  instructions  to  make  sure 
it  is  complete  and  in  good  order. 

§  185.724    Quarterly  Inspections. 

(a)  Each  winch  control  apparatus  of  a 
launching  appliance  on  a  vessel, 
including  motor  controllers,  emergency 
switches,  master  switches,  and  limit 
switches,  must  be  examined  once  in 
each  3  months. 

(b)  The  examination  required  by 
paragraph  (a)  of  this  section  must 
include  the  removal  of  drain  plugs  and 
the  opening  of  drain  valves  to  make  sure 
that  enclosures  are  free  of  water. 

§185.726    Annual  inspections. 

(a)  Each  rescue  boat  must  be  stripped, 
cleaned,  and  thoroughly  inspected,  and 
any  neces.sary  repairs  made  at  least  once 
each  year,  including  emptying  and 
cleaning  of  each  fuel  tank,  and  refilling 
it  with  fresh  fuel. 

(b)  Each  davit,  winch,  fall  and  other 
launching  appliance  must  be  thoroughly 
inspected,  and  any  necessary  repairs 
made,  at  least  once  each  year. 

(c)  Each  item  of  lifesaving  equipment 
with  an  expiration  date  must  be 
replaced  during  the  annual  inspection 
and  repair  if  the  expiration  date  has 
passed. 

(d)  Each  battery  used  in  an  item  of 
lifesaving  equipment,  except  inflatable 
survival  craft  equipment,  must  be 
replaced  during  the  annual  inspection  if 
the  expiration  date  of  the  battery  has 
passed.  The  expiration  date  of  the 
battery  may  be  marked  on  the  battery  or 
the  owner  or  managing  operator  may 
have  a  record  of  the  expiration  date 
from  the  manufacturer  of  a  batter\' 
marked  with  a  serial  number. 


1  n  !  _ 


k  -cister  /  Vol.  61,  No    7  /  Wpdnesdav.  lanuarv  10,  1996  /  Rules  and  Regulations 


UMI 


(e)  tijccept  for  a  storage  battery  used  in 
a  rescue  boat,  each  battery  without  an 
expiration  date  indicated  on  it  or  for 
which  the  owner  or  managing  operator 
does  not  have  a  record  of  the  expiration 
date,  used  in  an  item  of  lifesaving 
equipment,  must  be  replaced  during  the 
annua!  inspection 

>  ■  i5   '>      -..s-  -:,  1'    :  s^rvtcln^  Of 

E -nei-ge^' , »  -'IS.'  ,  ■'    ndicating 
Raaiooeacof  3  ,£^'^8). 

The  master  of  the  vessel  shall  ensure 
that: 

(a)  Each  EPIRB,  other  than  an  EPIRB 
is  an  inflatable  liferaft,  must  be  tested 
monthly,  using  the  integrated  test 
circuit  and  output  indicator,  to 
determine  that  it  is  operative; 

(b)  The  EPIRB's  battery  is  replaced 
after  it  is  used,  or  before  the  date 
required  by  FCC  regulations  in  47  CFR 
Part  80,  whichever  comes  sooner;  and 

(c)  The  EPIRB  test  required  by 
paragraph  (a]  shall  be  logged  or 
otherwise  documented,  as  appUcable. 

^  '3-5   'ji,       >e^<  '-  "h     '       ■  ff'.i:   '•     '-"  r*s, 
nfiafac.e  DoCyar'  ipca'-'^^ii,  iri;,diaOi«  life 
.acne's  1.''.:   ""(iTrH'  -es-  -e  boats. 

(aj  Each  mfldtable  liferaft,  inflatable 
buoyant  apparatus,  inflatable  life  jacket, 
and  hybrid  inflatable  life  jacket  or  work 
vest  must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 
scheduled  inspection  of  the  vessel. 


provided  that  the  delay  does  not  exceed 
5  months. 

(b)  Each  inflatable  liferaft  and 
inflatable  buoyant  apparatus  must  be 
serviced: 

(1)  Whenever  the  container  of  the  raf^ 
is  damaged,  or  the  straps  or  seal  are 
broken;  and 

(2)  In  accordance  with  the  servicing 
procedure  under  §  160.151  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(c)  Each  inflatable  life  )acket  must  be 
serviced  in  accordance  with  the 
servicing  procedure  under  §  160.176  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(d)  Each  nybrid  inflatable  life  jacket  or 
work  vest  must  be  serviced  in 
accordance  with  the  servicing  procedure 
under  §  160.077  in  subchapter  Q  of  this 
chapter,  or  other  standard  specified  by 
the  Commandant. 

(e)  Repair  and  maintenance  of  inflated 
rescue  boats  must  be  in  accordance  with 
the  manufacturer's  instructions.  All 
repairs  must  be  made  at  a  servicing 
facility  approved  by  the  Commandant, 
except  for  emergency  reptiirs  carried  out 
on  board  the  vessel. 

$165,740    P«rk>dlc  servicing  o(  hydrostatic 
rslsas*  units. 

(a)  Each  hydrostatic  release  unit,  other 
than  a  disposable  unit,  must  be 
serviced: 

(1)  Within  12  months  of  its 
manufacture  and  within  12  months  of 
each  subsequent  servicing,  except  when 
servicing  is  delayed  until  the  next 


scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  In  accordance  with  the  repair  and 
testing  procedures  under  §  160.062  in 
subchapter  Q  of  this  chapter,  or  other 
standard  specified  by  the  Commandant. 

(b)  Each  disposable  hydrostatic 
release  unit  must  be  marked  with  an 
expiration  date  of  two  years  after  the 
dafp  nn  whirh  thfi  unit  is  installed. 

Suooa'"  '-<     Pei^a'tles 

§  \oo.<iOO     Penalty  tof  flotations. 

Violation  of  the  provisions  of  this 
subchapter  will  subject  the  violator  to 
the  applicable  penalty  provisions  of 
Subtitle  II  of  Title  46,  United  States 
Code. 

§185.910     Suspef-s_'    arj  'svoc-ron. 

An  individual  holding  a  license, 
certificate  of  registry,  or  merchant 
mariner's  document  who  commits  an 
act  of  misconduct,  negligence,  or 
incompetence,  or  who  violates  or  fails  to 
comply  with  this  subchapter  or  any 
other  law  or  regulation  intending  to 
promote  marine  safety,  is  subject  to 
proceedings  under  the  provisions  of  46 
U.S.C.  7703  and  Part  5  of  this  chapter 
with  respect  to  suspension  or  revocation 
of  a  license,  certificate,  or  document. 
Robert  E.  Kramek, 

Admiral,  U.S.  Coast  Guard  Commandant. 
(FR  Doc.  96-213  Filed  1-9-96;  8:45  am) 
Buxma  cooc  4aifr-i4-M 
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..575 

..114 


14  CFR 

23 1,252 

35 1 14,  254 

39 116,  511,613,617,622, 

623,  625.  627,  691 

71  ...3,  120,  121,232,255,513, 

514,693,694.695,696 

73 4 

91 629 

95 697 

97 699,700,701 

Proposed  Rules: 

39 131,  133.  134,634,636, 

637,  640 
71 513,  548,  549,  550,  551 

15  CFR 


990 

440 

17  CFR 

Proposed  Rules: 
210 

578 

228 

578 

229 

578 

239 

578 

240 

578 

249 

578 

18  CFR 

Proposed  Rules: 
35 

705 

Oh.  1 

705 

19  CFR 

162 

258 

21  CFR 

173 

385,  631 

510 

522 

.258,  259.  514 
260 

558 

514 

573 

5 

Proposed  Rules: 
101      

......296 

24  CFR 

25 

684 

11 
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2«CFR 

1 6,  260.  262.  515.  517.  552 

20 515 

23 ^15 

24 i15 

25 515 

27 51 5 

33 515 

38 515 

301 260.  515 

602 6.260,262.515.517 

ProposcO  Rules; 

1  !. 

301 


.28.  338.  552 
338 


27CFR 

4 

Proposed  Ruiss: 


.522 
.706 


28CFR 

540 -.90 

542 86 

545 90.378 

Proposed  Rutes: 

540 92 

545 92 


29CFR 

215 


.386 


31CFR 

1 

Proposed  Rulss: 

256 

356 


.386 

.562 
.402 


32CFR 

40b 

69 

234 

Proposed  Ruisa: 
199 


..541 
..271 

...541 


.339 


33CFR 

Ch.  1 

81 


..8 
.8 


165 

Proposed  Rules: 

67..„ 

117 

165 

207 


.544 


.708 
.709 
.136 
...33 


36CFR 

1253 


.390 


40CFR 

86 

88 

Proposed  RuIss: 

85 

86 

88 


122 

.122.  129 


.140 
.140 
.140 


41CFR 

201-1 10 

201-2 10 

201-3 10 

201-4 10 

201-6 10 

20 1  -7 10 

201-17 ,. 10 

201-18 10 


201-20 10 

201-21  ....„ 10 

201-22 10 

201-24 10 

201-39 10 

46CFR 

Ch.  1 864 

170 „ 864 

171 864 

173 864 

48CFR 

225 130 

262 130 

1213 391 

1215 .273 

1237 391 

1252 .273.391 

1253 .273 

Proposed  RuIss: 

31 .234 

49CFR 

573 .274 

576 274 

577 274 

Proposed  Rules: 

171 688 

195 342 

391 606 

553 145 

50CFR 

222 17 

227 17 

61 1 279 

625 .291 .  292 

641 17 

652 .293 

663 -279 

675 .20 

PropoBSd  Rutes: 

17 35 

651 710 

REMINDERS 

The  rules  and  proposed  rules 
In  this  list  were  editorially 
comp«led  as  an  aid  to  Federal 
Register  users.  Irxlusion  or 
exclusion  from  ttus  list  has  no 
legal  significarKe. 

Rules  Going  Into  Effect 
Today 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airtxjs;  putMished  12-11-95 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Customer-owned  service 
lines:  maintenarx»  and 
potential  hazards 
rxjtification  requirement; 
published  12-11-951 


Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chemes,  tart,  grown  in- 
Michigan  et  al.;  comments 
due  by  1-16-96;  published 
1-2-96 
Raisins  produced  from  grapes 
grown  in  California; 
comments  due  by  1-18-96; 
put)lished  1-3-96 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 

Education,  and  Extension 

Service 

Grants: 
1890  Institution  capacity 
txjikjing  grants  program; 
administrative  provisions; 
comments  due  by  1-19- 
96;  published  12-20-95 
Higher  Education  Challenge 
Grants  Program; 
administrative  provisions; 
comments  due  by  1-18- 
96;  published  12-19-95 

COMMERCE  DEPARTMENT 

National  Oceanic  and 

Atmospheric  Administration 

Fishery  conservation  arxJ 
management: 
Atlantic  macl<erel,  squid, 
and  butterfish;  comments 
due  by  1-17-96;  putjiished 
12-21-95 
Gulf  of  Mexico  and  South 
Atlantic  coastal  migratory 
pelagic  resources  arxJ 
South  Atlantic  shnmp; 
comments  due  by  1-19- 
96;  published  12-21-95 

COMMODITY  FUTURES 
TRADING  COMMISSION 
Practice  arxl  procedure: 
Ethics  training  for 
registrants;  comments  due 
by  1-16-96;  published  12- 
14-95 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Contracting  by  negotiation 
Public  meeting;  comments 
due  by  1-16-96; 
published  12-8-95 
Federal  Acquisition  Regulation 
(FAR): 

FAR  Part  15  rewrite; 
comments  due  by  1-16- 
96;  published  12-28-95 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 

motor  vehicles  and  engines: 

Orvboard  diagrK>stic 
systems- 


Complicarx;e  with  Federal 
requirements  by 
optional  compliance  with 
revised  California 
requirements;  comments 
due  by  1-16-96; 
published  11-1-95 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Municipal  waste  combustors; 
conimeiils  due  by  1-18- 
96;  published  12-19-95 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Massachusetts;  comments 
due  by  1-18-96;  putilished 
12-19-95 
Clean  Air  Act: 
State  operating  permits 
program- 
Missouri;  comments  due 
by  1-16-96;  published 
12-15-95 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  tatile  of 
assignments: 

Wyoming;  comments  due  by 
1-16-96;  published  12-4- 
95 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

FAR  Part  15  rewrite; 
comments  due  by  1-16- 
96;  published  12-28-95 

INTERIOR  DEPARTMEI^T 

Land  Management  Bureau 

Right-of-way;  use;  tramroads 
and  logging  roads;  Oregon 
arxJ  California  (O&C)  and 
Coos  Bay  revested  lands; 
comment  period  extension; 
com.ments  due  by  1-15-96; 
published  12-21-95 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copynght  claims;  group 
registration  of  photographs; 
comments  due  by  1-18-96; 
published  12-4-95 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

FAR  Part  15  rewrite; 
comments  due  by  1 -le- 
ge; published  12-28-95 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Organization  and  operations- 


.  Supervisory  committee 
audits  and  vehfications; 
comments  due  by  1-18- 

OP        p.  .|~!.-Kf>-J      .  1    -1-7    QC 

PERSONNEL.   MANAGEMENT 

OFFICE 

Prevailing  rate  systems 
Federal  wage  system  wage 
areas;  redefinition  for  pay- 
setting  purposes; 
comments  due  by  1-18- 
96:  published  12-19-95 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Securities 
Brazil  et  al.;  exemption  for 
purposes  of  trading 
futures  contracts; 


comments  due  bv   '   '  -^ 
96    published  '2-20-95 

SMALL  BUSINESS 

ADMINISTRATION 

Dus.ness  '03!"  progra'^is 
Feaeral  regulatory  review; 
comments  due  by  1-16- 
56    DuDi^sried  "2-15-95 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

ir-Aorthiness  directives 
Av'c    comrrie^ts  Oue  Dy  1- 

■  6-96    publisriea  • "   ' 6-95 
British  Aerospace. 
comrrvpots  due  by  ", -16- 
^6    pubiisned  '  1-14-95 


Fokker;  comments  due  by 
1-16-96;  published  12-4- 
95 
Class  D  arxj  E  airspace; 

comments  due  by  1-17-96; 

published  12-18-95 
Class  E  airspace;  comments 

due  by  1-15-96;  published 

12-20-95 
Rulemaking  petitions; 

summary  and  disposition; 

comments  due  b"  1-19-96' 

published  12-21-95 
TRANSPORTATION 
OEPAR"^MENT 

Nationa    H.gnway  Traffic 
Satety  Aaminlstratlon 
.'."../tv/i  vcriiole  safety 
standards: 


Brake  hoses- 
Whip  resistarx^  test; 
comments  due  by  1-16- 
96;  published  11-16-95 

TREASURY  DEPARTMENT 
Customs  Service 

Country  of  origin  marking: 

Proximity  to  geographic 
location  marking  other 
than  country  of  origin  on 
imported  articles; 
requirements;  comments 
due  by  1-16-96;  published 
11-16-95 


UMI 


rj 


V  V 


EDITION 


iJUUlJgKS  'il,n.MtJitlJUU.JJM&aMJtg^ 


Guide  to 
Record 

Rotontinn 

I     iv-/i.v-/iiviv^«i 

Requirements 

in  'he  Code  of 

F  ederai  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  orde 
It's  easj 

To  fax  your  orders  (2 : 


^^^BR 


2-2250 


Superintendent  of  Docunnents  Order  Form 

C'  .Codft 

•  729€- 

Ll  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8.  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ ■  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Check  nr>ethod  of  payn>ent 

□  Checl<  payable  to  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


□  GPO  Deposit  Account 

_LJ- 

□  VISA     □  MasterCard 

1     1           (expiration  date) 

Thank  you  for  your  ur-ier           j 

i 

Daytime  phor>e  including  area  code 


4/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


,  )>  o I  I. ;  i^ 


■%»■  ^4«j   •^--     ?      T?   ■'  f     1     'wi»    *.«   .J   ^    i    ,v*r    .■ 

w  ^'  M  *^  -  ^  «  i  i 


■t*^c  -jf-^e^ 


A 


k     «  ^  ^  -"fld  ■,     *» 


:;book  for 
:ion  Drafters 


This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbool< 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  S5.50 


Suoerintenderit  of  Documeivis  FuDhCaiiun  ^^.uei  Form 

Order  processing  code       t)lJ3  Charge  your  order.      .^ 

I  \7T?C  Ifsessy! 

Y  r.  ^  ,  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries-, 

copies  of  DOCUMFVT  r-k    n  ;\',  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1 .  The  total  cost  of  mv  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  addross/attention  ilne) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superint'^ndent  of  Documents 

I     I  GPO  Deposit  Account 


J._J L 


i-i       I 


(Street  address) 


I I  VISA  or  MasterCard  Arci'>unt 

TTTT 


L. 


T — i — T 


(Cit>'.  State,  ZIP  Code) 


) 


(Dayti^ie  phone  inoiuding  area  cide) 


(Credit  card  e\piration  date) 


Thank  you  for  ycur  orde':' 


(Signature) 
4.  Mail  To:  N«jw  Orders,  Superintendent  of  13ocuments.  P.O.  Box  371^54,  Pittsburgh    P\  15'.5r.  -7954 


(Ftov  12.'91) 


UMI 


Microfichp  Fdjtion:-.  Aiaiiable 


Federal  Register 

The  Federal  Register  is  pub'ished  daily  in 
2<x  nr.icrofiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mtil  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
ma  led  month'y. 

Code  of  Federal  Re^uktions 

The  Code  &  Fede'al  Ragulrtioos, 
compnsiic  arp'oximtfely  200  volumes 
and  revised  et  leest  once  a  year  or.  a 
quaMert>  basis,  is  published  in  24x 
microfiche  fcmat  and  the  current 
year's  vcluiies  a^e  mailed  to 
subscnbers  as  issued .~ 


Microf  che  Subscription  Prices: 

Federal  F^ister: 

One  year:  S433.00 
Six  months:  $216.50 

Code  cf  Federal  Resuletions: 

Cu'renl  year  (as  issued):  $?64.00 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  oraer 


Ordar  PncaMinc  Coda 

*5419 


It's  easyl  -Si^^il* 
I    I    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:  ^ 

Federal  Register  (MFFR)  □  One  year  at  $433  each         □  Six  months  at  $216.50 

Code  of  Fedenl  F.e(,uiiitions  (CFRM5)     □  One  year  at  $264  each 


The  tot£l  cost  of  my  order  is  $ .  Price  includes 

regu'ar  domestic  portage  and  handling  and  is  subject  to 
change.  Interriational  customers  please  add  25%. 


(Con:p<in)  or  personal  name) 


(Please  type  or  print) 


(Adc*itional  address/attention  line) 


For  privaey,  ckeck  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


IE 

(expiration) 

-D 


(Street  address) 


(City  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no. ) 


(Authorizing  signature)  i(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Sow! 

I 

The  United  States 
Government  Manual 
1991/96 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

::«j  J.UO  per  tupy 


_  T':iir- 


■*»-*- 

^j^.:* 


7  784 


Code 


I I     I    1.^,   :ilease  send 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order 
It's  easy  I 

To  fax  your  orders  (202)  •^\^-^-z'y\ 
copies  of  the  the  Cnited  States  Government  Manual,  1995/96 


me. 


S/r>  069-(H)0-00063-l  at  $33  ($41.25  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handlijig  and  is  subject  to  change. 

I 

Please  choose  method  of  payment: 

^  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Stale.  Zip  code) 


□  GPO  Deposit  Account              1 

i-G 

□  VISA     3  MasterCard  Account 

HI  IE 

1     1 

1          1 

(Credit  card  expiration  datcl 

Thank  you  for 

(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Mail  to:      Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  oi 

Prp«i  H  pn  ti  ;^  I 

Documents 


Weakly  Coapiktioii  of 

Presidential 
Documents 


V»-y 


h^i  NI^JRi 


This  unique  sefvic©  provMes  up-to-date 
information  on  Presidentiai  pdiaes 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statenrtents.  messages  to 
Congress,  news  conferences,  and  ottier 
Presidentiai  matehaJs  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  anr>ouncements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


O  -gCodr 

*  5420 


Charge  your    "je 
It's  easy 


ytS4 

To  fax  your  ^-rd,  '     ■  2>i2'  512  22.33 

I I    YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidentiai  DucuiiitiUs  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


G  $132.00  First  Class  Mail  G  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City.  Sute,  Zip  code) 

(Daytime  phone  iiKluding  area  code) 

(Purchase  order  no.) 


For  privacy,  dMck  box  below: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  E)ocuments 

G  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

(expiration) 

-n 


(Authorizing  signature)  kvm 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Aimouncing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 

(  ode  nf  ppfipra!  R palliations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


r;c4.  5>V.yU 


Order  processing  code: 


Superintuiiit  11'    ,i  UoL^uments  Publications  Order  Form 


*6173 

I I  YES,  please  send  me  the  following: 


V  ISA 


Charge  your  order  4Blp|l^| 
It's  Easy    ^If/ffg^ 
To  fax  your  orders  (202)-512-2250 


copjes  of  Th.?     I'-e'TS    -eg  sie-    A  hat    ;    s  a^a  "ow   'c    .se  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

I I  VISA  or  MasterCard  Account 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie  prop^  .-  : 
issuance  of  rutes  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  "  rhp 
rule  making  prior  to  the  adoption  oi  •"■e  '  '"•a' 
rules 
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DEPARTMENT  OF  AGRICULTURE 

G^air  •nspe<:tion,  PacKers  and 
Stocnyaras  Administration 

7  ;:FP  Par  36a 

Fees  for  R'ce  inspection 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS).  of  the  Grain  Inspection. 
Packers  and  Stockyards  Administration 
(GIPSA),  is  proposing  to  increase  the 
fees  for  Federal  Rice  Inspection 
Services,  as  performed  under  the 
Agricultural  Marketing  Act  (AMA)  of 
1946.  This  fee  increase  is  intended  to 
cover,  as  nearly  as  practicable,  the 
projected  operating  costs,  including 
related  supervisory  and  administrative 
costs,  for  Federal  Rice  Inspection 
Services  rendered,  and  to  generate 
sufficient  revenues  to  cover  costs  and 
maintain  an  appropriate  operating 
reserve. 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
1996. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  GIPSA- 
FGIS,  USDA,  Room  0623-South 
Building,  P.O.  Box  96454,  Washington, 
DC,  20090-6454,  FAX  (202)  720-^628. 
All  comments  received  will  be  made 
available  for  public  mspection  in  Room 
0623-South  Building,  1400 
Independence  Avenue,  SW.. 
Washington,  DC,  during  regular 
business  hours.  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  address  as  above, 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INcoRWATion: 

Executive  Order  0  JKt)t>  riiu;  Rc«u!atnr-v 
Flexibility  Act 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 


and  Budget.  This  proposed  increase  in 
the  service  fees  is  necessary  to  recover 
operating  losses  in  the  Federal  Rice 
Insnertinn  .Services.  These  fees  were  last 
increased  on  January  1,  1995,  (56  FR 
15483)  but  due  to  significant  increases 
in  expenses,  revenue  is  not  covering 
operating  costs.  The  overall  cost  of 
operating  the  Federal  Rice  Inspection 
Service  program  increased  between  FY 
93  and  94  by  more  than  9  percent.  The 
cost  increase  occurred  simultaneously 
with  a  more  than  9  percent  downturn  in 
revenue  due  to  fewer  service  requests. 
In  fiscal  year  1994,  the  program 
generated  revenue  of  $3,500,597  with 
operating  costs  of  $4,022,194,  resulting 
in  a  1-year  operating  loss  of  $521,597. 
Currently,  as  of  July  31,  1995,  the  rice 
program's  retained  earnings  are  a 
negative  $1,046,376. 

The  Administrator  of  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  has  determined  that  this 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.xptutivf  i  trrif-r  1  J~"H 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  provisions  of  this 
rule 

Regulator)  Flexibility  Act  Certification 

James  R.  Baker,  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  because  most  users  of  the 
rice  inspection  services  do  not  meet  the 
requirements  for  small  entities.  In 
addition,  FGIS  is  required  by  statute  to 
recover  the  costs  of  providing  rice 
inspection  services. 

Intorrriation  Collection  and  Record 
Keeping  Requirements 

1;.  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  previously  approved 
information  collection  and 
recordkeeping  requirements  concerning 


applications  for  official  inspection 
services  including  rice  insp>ections,  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0580-0013. 

Background 

The  rice  inspection  fees  were  last 
amended  on  January  1,  1995,  (56  FR 
15483).  These  fees  were  to  cover,  as 
nearly  as  practicable,  the  level  of 
operating  costs  as  projected  for  fiscal 
year  1995.  They  presently  appear  in 
§  868.91  on  tables  1  and  2  of  the 
regulations  (7  CFR  868.91  (Tables  1  and 
2)). 

FGIS  continually  monitors  its  cost, 
revenue,  and  operating  reserve  levels  to 
ensure  that  there  are  sufficient  resources 
for  o{>erations.  During  fiscal  years  1992, 
1993,  and  1994  respectively.  FGIS 
implemented  cost-saving  measures  in  an 
effort  to  provide  more  cost  effective 
services.  However,  while  the  quantity  of 
rice  mspections  may  fluctuate,  certain 
FGIS  costs  remain  constant, 
consequently,  revenues  ($2,869,010; 
$3,758,893;  and  $3,500,597)  did  not 
cover  operating  costs  ($3,346,899; 
$3,847,762;  and  $4,022,194)  for  fiscal 
years  1992.  1993,  and  1994  respectively. 
This  reflects  a  reduction  to  operating 
reserves  for  all  three  fiscal  years. 

Fiscal  year  1994  offers  the  most 
current  one-year  figures  available  to 
compare  FGIS'  rice  inspection  operating 
costs  with  revenue.  The  figures  for  this 
year  were  used  to  project  the  budgeted 
fiscal  year  1995  rice  inspection 
operating  costs  and  establish  revenue 
levels  necessary  to  cover  projected 
operating  costs.  During  the  period  of 
October  1,  1994,  to  July  31,  1995,  the 
actual  operating  cost  was  $3,760,305 
and  revenue  was  $3,438,683,  resulting 
in  a  reduction  in  operating  reserves  of 
$321,667.  This  trend,  which  is  expected 
to  continue,  necessitates  an  increase  in 
fees  and  an  increase  to  the  per  hundred 
weight  volume  charge  for  services 
performed  at  export  port  locations  on 
lots  at  rest  in  order  to  recover  the 
projected  operating  costs  and  maintain 
a  3  month  operating  reserve  currently, 
as  of  July  31, 1995.  at  a  negative 
$1,046,376. 

Proposed  Action 

Section  203(h)  of  the  AMA  (7  U.S.C. 
1622(h})  provides  for  the  establishment 
and  collection  of  fees  that  are  reasonable 
and.  as  nearly  as  practicable,  cover  the 
costs  of  the  services  rendered.  These 
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fees  cover  the  FGIS  administrative  and 
supervisory  costs  for  the  performance  of 
official  services,  including  personnel 
compensation,  personnel  benefits, 
travel,  rent,  communications,  utilities, 
contractual  services,  supplies,  and 
equipment. 

Section  868.91,  Tables  1  and  2  (as 
currently  shown  in  section  868.91, 
Tables  1  and  2  of  the  regulations)  are 
proposed  to  be  revised  to  provide  for  the 
increase  in  rice  inspection  fees.  A  3- 
stage  increase  plan  is  proposed  to  raise 
hourly  rates  and  unit  fees  by 
approximately  6  percent  for  calendar 
years  1996,  1997.  and  1998.  These 
incremental  increases  will  lessen  the 
impact  of  the  amount  of  increase 
required  to  replenish  retained  earnings 


to  appropriate  levels  by  spreading  it 
over  3  years. 

FGIS  will  review  its  cost,  revenue, 
and  operating  reserve  levels  to  ensure 
that  the  fee  increases  for  calendar  years 
1996.  1997,  and  1998,  are  required  at 
the  levels  specified  and  sufficient  to 
maintain  official  rice  insf)ection 
services,  upon  request.  In  the  event  a 
change  in  the  fees  is  necessary.  FGIS 
will  engage  in  notice  and  comment 
rulemaking  before  making  any  changes. 

List  sf  Swbiecta  in  7  CFR  Part  MS 

Administrative  practice  and 
procedure.  Agricultural  commodities. 

For  reasons  set  out  in  the  preamble, 
7  CFR  Part  868  is  proposed  to  be 
amended  as  follows: 


P4a'*i*     GEh4€^A..  REGULATIONS 

1.  The  authority  citation  for  part  868 
continues  to  read  as  follows: 

AMtkMity:  Sees.  202-208,  60  Stat.  10«7.  as 
amended  (7  U.S.C.  1621  et  seq.) 

2.  Section  868.91  is  revised  to  read  as 
follows: 

The  foes  shown  in  Tables  1  and  2 
apply  to  Federal  Rice  Inspection 
Services. 


Table  1 .— HoufiLY  Rates/Unit  Rate  Per  CWT 

(Fa«s  tet  Federal  Rtce  tnspaclKXi  Services] 


Service' 

Ragutar  werfcday 

(Monday-Saturday) 

Nanragular  wortcday 
(Sunctay-HoMay) 

EFFECnVC  AMW.  1,  t9M 

Cor^act  (per  hour  per  Service  representative) 

Noncorrtract  (per  hour  per  Service  represerHaive)  „ 

Expoft  rtxl  Services-  „ 

,us.«o 

43.50 
.042/CWT 

$49.80 
S0.50 

042/CWT 

EFFECTtVE  JAMUAAY  1,  tM7 

Contract  (per  hour  per  Service  «epresente*ve) 

$37.90 
46.10 

.045^CWT 

$52  SO 

^4oocon1ract  (per  hour  per  Service  wpresenlalM)  .„.. 

Export  Port  Services  2 

64.10 

045/CWT 

EFfECnVE  JAMUAMY  1,  >fM 

Contract  (per  howr  per  Serve*  represenUfcve)  

Nortcontract  (per  hour  per  Service  reprejaiHatiw)  

$40.20 
4«.90 

.•4t/CWT 

$56.00 
67  90 

Export  Port  Services* 

048/CWT 

'  Oifinal  and  appeal  inspection  services  include:  Sampling,  fradmg. 
at  the  applicanf  s  facility. 
^  SenM^es  pertormed  at  export  port  locabons  on  lote  at  rast. 


wetthmg.  arxj  other  services  requested  by  the  applicant  when  perlormed 


Table  2.— Umt  Rates 


Servica'J 


EFFSC7WC 


1. 


tnspecaon  tor  ^uaMy  (per  lot.  subtot,  or  sample  mspeckan) 
Factor  analysis  tor  any  smgia  iactor  (per  factor): 

(a)  Mining  yield  (per  sawi^la)  _ 

lb)  All  othar  factors  (per  factor)  

Total  cM  and  free  tatty  aci4  „ _ 

,..-.-. .,^.  ,^  «f>£  sarnples.  ■ 

«    «n*ng  degree  (per  set)  _ 

tb)  PaiOo^ed  light  (per  sanrpte) 

Extra  copies  o<  cartMcales  (per  copy)  


$29.20 

22.70 
10.80 


3.00 


$25.30 

22.70 
10.S0 
36.40 


3.00 


EFFECT1¥E  JANyAMV  1,  Mt7 


Inspecaon  for  ciuaMy  (per  lot.  sutitot.  or  sample  mo^action) 
Factor  analysis  for  any  single  factor  (per  factor): 

(a)  Mi*ng  ywld  (per  sample)  „. 

(b)  AH  other  factors  (per  factor) 

Total  oH  and  fKee  faKy  acid 


$26.80 

24.10 
11.40 
37.50 


MiHed 
nee 


$18.00 


10.80 
35.40 

75.80 

19.00 

3.00 


$1910 


11.40 
37.50 
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TablP  2  — UN  '  Rates — Conlinued 


Service  I* 


Interpfctivi^  '^e  sanptes 

^a,  MuMiiv,  cte^fe*  ipe    i>et)  

(b)  Parboiled  light  (pe;  ^a/npie)  ... 


Rough 
rice 


3.00 


Brown 
rice  for 
process- 
ing 


3.00 


EFFECTtVE  JAfWAHV  1,  19»« 


lr -,;>»■  '":■"■  'ry  M^awy   pe'  '-y-.   siiOiot   or  sarnc*'  inspectioni 
Pj, -v   inaNs  -  'cv  an\  single  'acrof  i,per  tactcx; 

(a   KAf^>^  .'«tc  >Qe'  sa'npte     ...„ 

(b/  All  otTx?'  'at  to'-'i    pe-  '3Ctor)  — 

Total  oil  and  fre*>  am  acic  

kiterpf*Mivs  ':nf,  >anp4ei 

a   Mm  'xj  leqret-    pe-  set)  

(t       ■»:>  >fo    an*   ;>e'  sample)  

Extra      Die-     '    erfta-es    ;:>er  copy)  


$32.90 

25.50 
12.10 


3.00 


$2«.40 

25.50 
12.10 
39.80 


3.00 


Milled 
nee 


80.30 

2Q.10 

3.00 


$20.20 


12.10 
3S.80 

86.10 

21.30 

3.00 


'  fms  aoc*.  <o  OBf«^''T>«^a»<ons  ortgina!  Of  appeals i  for  kind,  class,  grade,  factor  analysis,  equal  to  type,  miHir^g  yield,  or  any  other  quaMy  des- 
jgnatior  a?  T^-hnec  tr-  if»e  j  5  StanoafOs  fo?  ^ttce  or  aoofcabie  instnjriton?  *ff^H-if»'  performed  singly  or  corriined  at  other  than  at  the  appli- 
canfs  a;-. 

^Irtterpretrv^  .'w^  saniptes  '^lay  oe  txccnased  *rorr.  the  ^  >  •eoart-r.^m  ot  AgncLWure,  Federal  Gram  kwpection  Service.  Field  Management 
Division,  B.  a-  :;'  Appeals  ana  Review  USDA  F&S  '^ecnmca.  enie  10383  fvlorlh  Executive  Hills  Boulevafd,  Kansas  City.  MO  68030.  Inter- 
prpfivf.  irr>*>  ;drTT[„pj  aisc  3re  avaitaDte  for  examination  at  seiectec  ■  ^  -  f><^',6  offices.  A  list  of  field  offices  may  be  obtained  from  the  Deputy  Di- 
re- ..  •  eio  Man.sQenTen!  OivsiO'  jSDA  GiPSA.  FGiS  =  C  ^o«  ^4~.„  Aashington,  DC  20090-6454.  The  interpretive  line  samples  illustrate 
the  lower  limit  tc  --iiliinc  .degrees  oniv  aoc  me  color  iimn  ic  tne  tacior    fartwiied  Light"  rice. 

?Fees  for  of-c  .?'.  i-^-  -^  •  '»!ererv;ed  i-  "^aoie  2  «vi!i  De  based  on  the  noncontract  hourfy  rate  listod  iri  Section  868.90,  Table  1. 


Dated:  January  3, 1996. 
Mickael  V.  Duaa, 

Assistant  Secretary,  Marketing  and 

Hegulatory  Programs. 

jFR  Doc.  96-325  Filed  1-10-96;  8:45  am) 
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DEPARTWIENT  OF  TRANSPORTATION 

FecJerai  Aviation  Administration 

14  CFR  Pan  39 

[DocKe!  No   9S-NU'-&4-A0] 

Aif-worthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes  and 
Model  ATR72  Series  Airplanes 

AGENCr;  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUIMANY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Aerospatiale  Model  ATR42  series 
airplanes  and  Model  ATR72  series 
airplanes.  This  proposal  would  require 
replacement  of  the  attachment  clips  on 
the  wing-to- fuselage  fairings  and  on  the 
upper  cowlings  of  the  engine  nacelle 
with  new  improved  attachment  clips. 
This  proposal  also  would  require  adding 
cup  washers  on  the  wing-to-fuselage 
fairing  panels  on  certain  airplanes.  This 
proposal  is  prompted  by  a  report  of 


deformed  attachment  clips  foimd  on  the 
wing-to-fuselage  fairings  and  on  the 
upper  cowlings  of  the  engine  nacelle. 
The  actions  specified  by  tfie  proposed 
AD  are  intended  to  prevent  deformation 
of  the  attachment  clips  due  to 
insufficient  strength  of  the  attachment 
clip  material.  Such  deformation  of  the 
attachment  clips  could  result  in  the 
fairings  and  cowlings  detaching  from 
the  airplane  during  flight  and 
subsequently  causing  damage  to  the 
empennage  or  posing  a  hazard  to 
persons  or  property  on  the  ground. 

DATES:  Comments  must  be  received  by 
February  20.  1996. 
ADDRESSES:  Submit  comments  in 
uipiicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
84-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOfl  FURTHEP  .NFO«»MATI0N  CONTACT:  Gary 
Lium,  Aeruspai^e  iiuigineer. 


Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-1112:  fax  (206)  227-1320. 

SUP*'   -M^Ni'--    Nf     --wiTtON: 

Commeats  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


HJ  1  f) 
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postcard  or.  wnicn  'nr  MjiicnMiig 
statement  is  made;  "Comments  to 
Docket  Number  95-NfM-«4-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

\vailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-84-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  9»055-4056. 

O'si  iissioH 

1  ne  Direction  Ceneraie  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Aerospatiale  Model  ATR42  series 
airplanes  and  Model  ATR72  series 
airplanes.  The  DGAC  advises  that  it  has 
received  a  report  of  deformed 
attachment  clips  found  on  the  wing-to- 
fuselage  fairings  and  on  the  upper 
cowlings  of  the  engine  nacelle. 
Investigation  has  revealed  that  the 
attachment  clips  were  deformed  due  to 
insufficient  strength  of  the  attachment 
clip  material.  This  condition,  if  not 
corrected,  could  result  in  the  fairings 
and  cowlings  detaching  horn  the 
airplane  in  flight,  and  subsequently 
causing  damage  to  the  empennage.  Such 
items  departing  the  airplane  could  also 
pose  a  hazard  to  persons  and  property 
on  the  ground. 

Aerospatiale  has  issued  Service 
Bulletins  ATR42-53-0081,  Revision  1. 
dated  December  9,  1994  (for  Model 
ATR42  series  airplanes)  and  ATR72-53- 
1043,  Revision  1,  dated  December  9, 
1994  (for  Model  ATR72  series 
airplanes).  These  service  bulletins 
describe  procedures  for  replacing  the 
existing  attachment  clips  on  the  wing- 
to-fuselage  fairings  and  on  the  upper 
cowlings  of  the  engine  nacelle  with  new 
clips  that  are  manufactured  with  an 
improved  material;  this  will  prevent 
deformation  of  the  clips.  The  DGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directives  94-162-056(8), 
dated  July  6,  1994  (for  Model  ATR42 
series  airplanes);  and  94-161-021(8), 
dated  July  6.  1994  (for  Model  ATR72 
series  airplanes),  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

Aerospatiale  also  issued  Service 
Bulletins  ATR42-53-0082.  dated  June  6. 
1994  (for  Model  ATR42  series 
airplanes);  and  ATR 7 2-5 3- 1044.  dated 
June  6.  1994  (for  Model  ATR72  series 
airplanes).  These  service  bulletins 
describe  procedures  for  adding  cup 
washers  under  the  fastener  countersunk 


noiei.  wniL.li  anpruve  tne  panel 
bonding.  These  service  bulletins  also 
describe  replacing  the  clip  system  with 
a  system  equipped  with  a  spring  which 
causes  screw  head  misalignment  when 
the  screws  are  not  tightened,  which  will 
enable  checking  to  ensure  correct 
installation  of  these  parts.  The  DGAC 
has  approved  these  service  bulletins, 
but  has  not  classified  them  as 
mandatory. 

Those  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  th^  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  those  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  designs  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  the  existing  attachment 
clips  on  the  wing-to- fuselage  fairings 
and  on  the  engine  nacelle  upp>er 
cowlings  with  new  and  improved 
attachment  clips  for  certain  airplanes. 
The  proposed  AD  would  also  require 
adding  cup  washers  under  the  fastener 
countersunk  holes,  as  well  as. 
replacement  of  the  existing  attachment 
clips  on  the  wing-to- fuselage  fairings 
and  on  the  engine  nacelle  upper 
cowlings  with  new  and  improved 
attachment  clips  for  certain  other 
airplanes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Operators  should  note  that  the 
applicability  of  this  proposed  action 
would  include  certain  additional 
airplanes  that  are  not  addressed  in  the 
corresponding  French  airworthiness 
directives,  described  previously.  The 
FAA  has  included  these  additional 
airplanes  since  it  has  determined  that 
the  unsafe  condition  described  in  this 
proposed  rulemaking  action  is  likely  to 
exist  or  develop  on  these  airplanes. 

The  FAA  estimates  that  145  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  manufacturer 
would  provide  required  parts  at  no  cost 


to  the  operators.  Based  on  these  figures, 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$174,000,  or  $1,200  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
pKJwer  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Ch-der 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00f«£SSCS. 

List  af  Siibfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  AmvuaiftciU 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  ?9)  as  follows: 

PART  39-  AjftWORTHINeSS 
W#»€CT»V€S 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbarity:  49  U.S.C.  106(g),  40101,  40113, 
44701. 

S3t.13    [A-"-in<»-4] 

2.  Section  jy.ij  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aerwpatiak;  Docket  95-NM-84-AD. 

Applicability:  All  Model  ATR42  series 
airplanes  and  Model  ATR72  series  airplanes, 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  frcin  the  FAA.  This 
approval  may  addnjss  eiiher  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deformation  of  the  attachment 
clips  on  the  wing-to- fuselage  fairings  and  on 
the  upper  cowlings  of  the  engine  nacelle, 
which  could  result  in  the  fairings  and 
cowlings  detaching  from  the  airplane  during 
flight  and  subsequently  causing  damage  to 
the  empennage  or  posing  a  hazard  to  persons 
or  property  on  the  ground,  accomplish  the 
following: 

(a)  For  Model  ATR42  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR42-53-0063)  has  been 
installed:  Within  9  months  after  the  effective 
date  of  this  AD,  replace  the  existing 
attachment  clips  at  the  wing-to-fuselage 
fairings  and  the  engine  nacelle  upper 
cowlings  with  new  attachment  clips,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR4 2-53-0081,  Revision  1,  dated 
December  9, 1994. 

(b)  For  Model  ATR42  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR4 2-5 3-0063)  has  not 
been  installed:  Within  9  months  after  the 
effective  date  of  this  AD,  install  cup  washers 
(NAS1169C10)  on  the  wing-to-fuselage 
fairing  panels  and  replace  the  existing 
attachment  clips  at  the  wing-to- fuselage 
fairings  and  the  engine  nacelle  upper 
cowlings  with  new  attachment  clips,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR4 2-53-0082,  dated  )une  6, 1994. 

(c)  For  Model  ATR72  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR72-53-1008)  has  been 
installed:  Within  9  months  after  the  effective 
date  of  this  AD,  replace  the  existing 
attachment  clips  at  the  wing-to-fuselage 
fairings  and  the  engine  nacelle  upper 
cowlings  with  new  attachment  clips,  in 
accordance  with  Aerosp»atiale  Service 
Bulletin  ATR72-53-1043,  Revision  1,  dated 
December  9, 1994. 

(d)  For  Model  72  series  airplanes  on  which 
Modification  2601  (Aerospatiale  Service 
Bulletin  ATR72-53-1008)  has  not  been 
installed:  Within  9  months  after  the  effective 
date  of  this  AD,  install  cup  washers 
(NAS1169C10)  on  the  wing-to- fuselage 
fairing  panels  and  replace  the  existing 
attachment  clips  at  the  wing-to-fuselage 
fairings  and  the  engine  nacelle  upper 


cowlings  with  new  attachment  clips,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-53-1044.  dated  )une  6, 1994. 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  attachment  clip,  part 
number  S5391010000000  or  part  number 
S5391009400000,  on  any  airplane. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
4. 1996 

Darrell  .M  Ppdekwm, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  96-394  Filed  1-10-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  Nc   3S'A(M-275-AD] 

Airworthiness  Directives;  Airbus  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A310  series  airplanes. 
This  proposal  would  require  various 
inspections  to  detect  fatigue  cracks  at 
certain  locations  on  the  fuselage, 
horizontal  stabilizer,  and  wings  and  tail, 
and  repair  or  modification,  if  necessary; 
and  installation  of  doublers.  This 
proposal  is  prompted  by  results  of  full- 
scale  fatigue  testing  of  a  Model  A310 
series  airplane,  which  revealed  fatigue 
cracks  at  those  locations.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  fuselage,  horizontal 
stabilizer,  and  wings. 
DATES:  Comments  must  be  received  by 
February  20,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
275-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  ad^aess 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afteir  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-275-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. . 
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95-NM-275-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  rAviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A310  series  airplanes.  The  DGAC 
advises  that  results  of  full  scale  fatigue 
testing  of  an  Airbus  Model  A3 10  series 
airplane  have  revealed  fatigue  cracks  in 
various  locations  on  the  fuselage, 
horizontal  stabilizer,  and  wings.  Fatigue 
cracks  in  those  locations,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  reduced  structural  Integrity  of 
the  fuselage,  horizontal  stabilizer,  and 
wings. 

Fxplanalion  of  Service  InfiDrmation 

Airbus  has  issued  16  service  bulletins 
that  describe  procedures  for  various 
inspections  to  detect  fatigue  cracks  at 
certain  locations  on  the  fuselage, 
horizontal  stabilizer,  and  wings,  and 
repair  or  modification,  if  necessary;  and 
installation  of  doublers.  Five  of  these 
service  bulletins  address  fatigue 
cracking  of  the  fuselage,  and  are 
described  as  follows: 

1.  Airbus  Service  Bulletin  A310-53- 
2014.  Revision  5.  dated  June  9,  1992. 
that  describes  procedures  for  an  eddy 
current  inspection  to  detect  cracks  in 
certain  holes  on  the  doublers  at  frame 
40.  and  repair,  reinspection,  or 
installation  of  new  doublers  to  reinforce 
the  bottom  joint  angle  ntting  at  frame 
40. 

2.  Airbus  Service  Bulletin  A310-53- 
2016.  Revision  5,  dated  December  7. 
1992.  that  describes  procedures  for 
defectoscope  or  rototest  insp)ection  to 
detect  cracks  in  the  holes  aft  of  frame  47 
at  the  level  of  stringer  43;  repair,  if 
necessary;  and  installation  of  new 
doublers  for  local  reinforcement.  The 
service  bulletin  also  describes 
procedures  for  reducing  the  thickness  of 
the  outer  lateral  skin  panel  and  the 
height  of  the  vertical  stifteners.  In 
addition,  the  service  bulletin  describes 
procedures  for  a  defectoscope  or  rototest 
inspection  to  detect  cracks  in  the  holes 
and  fillets  forward  of  frame  54  between 
stringers  33  and  37;  repair,  if  necessary; 
and  installation  of  new  structural 
doublers.  The  service  bulletin  also 
describes  procedures  for  an  X-ray 
inspection  to  detect  cracks  in  the  holes 
forward  of  frame  54.  and  installation  of 
new  doublers,  spacers,  and  stringer 
splice,  if  necessary.  Accomplishment  of 
certain  procedures  described  in  this 
service  bulletin  will  improve  the 
distribution  of  stresses  due  to 
deformations  that  cause  structural 


damage  by  reinforcing  the  areas 
described  and  by  reducing  certain 
thicknesses  and  lengths  of  lower  skin 
lateral  panel  vertical  stiffeners. 

3.  Airbus  Service  Bulletin  A310-53- 
2054.  Revision  2.  dated  May  22.  1990. 
that  describes  procedures  for  repetitive 
visual  inspections  to  detect  cracks  on 
frame  46  between  the  left-  and  right- 
hand  sides  of  stringers  21  and  22  on  the 
forward  and  aft  faces,  and  repair,  if 
necessary.  The  actions  described  in  this 
service  bulletin  are  required  currently 
by  AD  91-13-01.  amendment  39-7032 
(56  FR  26602,  June  10.  1991).  The  FAA 
plans  to  rescind  that  AD  once  this 
proposed  rule  becomes  effective. 

4.  Airbus  Service  Bulletin  A310-53- 
2057,  Revision  1.  dated  April  30.  1992. 
that  describes  procedures  for  repetitive 
visual  inspections  to  detect  cracks  on 
stringer  25  at  the  T-section  connecting 
frame  50A  to  the  beam  between  the  left- 
and  right-hand  sides  of  frames  50  and 

%51.  For  airplanes  on  which  any  crack  is 
found  during  the  inspection,  the  service 
bulletin  specifies  that  Airbus 
Modification  numbers  4853  and  5273 
(reference  Airbus  Service  Bulletin 
A3 10-53-2011)  must  be  accomplished. 
Accomplishment  of  these  modifications 
terminates  the  repetitive  inspections 
described  previously. 

5.  Airbus  Service  Bulletin  A310-53- 
2059.  dated  October  4.  1991.  that 
describes  procedures  for  repetitive 
visual  inspections  to  detect  cracks  in  the 
lower  milled  side  panel  at  the  lap  joint 
with  the  upper  side  panel  on  the  left- 
and  right-hand  sides  of  stringer  22  at 
frame  47,  and  repair,  if  necessary. 
Accomplishment  of  the  repair  described 
in  this  service  bulletin  or 
accomplishment  of  Airbus  Modification 
number  5997  (reference  Airbus  Service 
Bulletin  A310-53-2058)  constitutes 
terminating  action  for  the  repetitive 
inspections. 

Two  of  the  Airbus  service  bulletins 
relate  to  fatigue  cracking  of  the 
horizontal  stabilizer,  and  are  described 
as  follows: 

6.  Airbus  Service  Bulletin  A310-55- 
2002.  Revision  4.  dated  April  28.  1989. 
that  describes  procedures  for  an  eddy 
current  inspection  to  detect  cracks  on 
the  upper  integral  part  adjacent  to  the 
rear  attach  fittings  on  the  horizontal 
stabilizer,  and  modification  of  the 
horizontal  stabilizer,  if  necessary.  The 
modification  involves  reinforcing  the 
horizontal  stabilizer  upper  skin  with  a 
steel  plate  and  installing  modified 
joining  parts. 

7.  Airous  Service  Bulletin  A310-55- 
2004.  Revision  2.  dated  February  7. 
1991.  that  describes  procedures  for 
repetitive  high  frequency  eddy  current 
rototest  inspections  to  detect  cracks  in 


specified  fastener  holes  in  the  top  skin 
chordwise  splice  along  the  contour  of 
the  steel  doubler  between  ribs  3  and  4 
on  the  left-  and  right-hand  center  and 
side  boxes  on  the  horizontal  stabilizer. 
Nine  of  the  Airbus  service  bulletins 
deal  with  fatigue  cracking  in  the  wings 
and  tail,  and  are  described  as  follows: 

8.  Airbus  Service  Bulletin  A310-57- 
2002.  Revision  1.  dated  July  2.  1992. 
that  describes  procedures  for  repetitive 
detailed  visual  inspections  to  detect 
cracks  in  the  external  surface  of  the 
wing  lower  skin  around  the  leading 
edge  landing  access  panel  holes.  For 
certain  airplanes,  the  service  bulletin 
also  describes  procedures  for  an  eddy 
current  inspection  around  the  affected 
bolt  position  to  determine  crack  length 
and  direction. 

9.  Airbus  Service  Bulletin  A310-57- 
2006.  Revision  2.  dated  March  28.  1995. 
that  describes  procedures  for  repetitive 
eddy  current  inspections  to  detect 
cracks  in  the  holes  around  the  overwing 
refueling  aperture  at  ribs  13  and  14,  and 
repair,  if  necessary. 

10.  Airbus  Service  Bulletin  A310-57- 
2032.  Revision  2.  dated  April  23,  1993, 
that  describes  procedures  for  repetitive 
detailed  visual  inspections  to  detect 
cracks  around  the  bolts  in  the  upper 
surface  of  the  wing  top  skin  of  the  front 
spar  between  ribs  7  and  28;  and 
repetitive  high  frequency  eddy  current 
inspections,  if  necessary. 

11.  Airbus  Service  Bulletin  A310-57- 
2037.  Revision  2.  dated  April  23,  1993. 
that  describes  procedures  for  repetitive 
high  frequency  eddy  current  inspections 
to  detect  cracks  around  the  attachment 
bolt  heads  for  the  shroud  panel  landing 
on  the  bottom  skin  aft  of  the  rear  spar 
forward  of  access  door  575CB/675CB. 

12.  Airbus  Service  Bulletin  A310-57- 
2039.  dated  September  24,  1990,  that 
describes  procedures  for  repetitive 
visual  or  eddy  current  inspections  to 
detect  cracks  on  the  left  and  right 
vertical  posts,  numbers  1  through  5,  in 
the  wing  center  box  at  frame  40/41;  and 
accomplishment  of  the  modification 
specified  in  Airbus  Service  Bulletin 
A310-5 7-2041.  dated  September  24, 
1990.  and  subsequent  reinspection.  if 
necessary.     < 

13.  Airous  Service  Bulletin  A310-57- 
2046.  Revision  3.  dated  October  17, 
1995.  including  Appendix  1,  that 
describes  procedures  for  repetitive  high 
frequency  eddy  current  rototest 
inspections  to  detect  cracks  in  certain 
bolt  holes  where  the  main  landing  gear 
forward  pick-up  fittings  are  attached  to 
the  rear  spar,  and  repair,  if  necessary. 
The  actions  described  in  this  service 
bulletin  are  required  currently  by  AD 
91-06-18,  amendment  39-6940  (56  FR 
10796,  March  14, 1991).  The  FAA  plans 


to  rescind  AD  91-06-18  once  the  final 
rule  for  this  proposed  rule  becomes 
effective. 

14.  Airbus  Service  Bulletin  A310-57- 
2047,  dated  February  26, 1991,  that 
describes  procedures  for  repetitive 
rotating  probe  inspections  to  detect 
cracks  in  the  fastener  holes  on  the  left- 
and  right-hand  sides  of  the  rear  spar 
internal  angle  and  tee  fitting,  and  repair, 
if  necessary. 

15.  Airbus  Service  Bulletin  A310-57- 
2050,  dated  April  23, 1990,  that 
describes  procedures  for  a  visual  or 
rototest  insp>ection  to  detect  cracks  in 
the  drain  holes  on  the  lower  skin  panel 
in  the  center  wing  box  between  frames 
42  and  46,  and  repetitive  inspections  or 
repair,  if  necessary.  (The  service 
bulletin  specifies  that  cold  expansion  of 
the  holes,  as  described  in  Airbus  Sen.  ice 
Bulletin  A310-57-2048.  may  be 
accomplished  as  terminating  action  for 
the  repetitive  inspections.) 

16.  Airbus  Service  Bulletin  A310-53- 
2074,  Revision  1,  dated  February  20 
1995,  which  describes  procedures  for 
various  types  of  repetitive  inspections  to 
detect  cracks,  corrosion,  and  other 
damage  in  three  main  areas  of  the 
airplane:  the  flange  of  the  lower  corner 
fitting  and  the  edge  of  the  outer  skin 
(Area  1);  the  edges  of  the  longeron,  the 
skin  strap,  and  the  outer  skin  at  the 
nmout  of  the  comer  fitting  above  the 
last  eight  fasteners  (Area  2);  and  the 
assembly  of  the  lower  comer  fitting,  the 
longeron,  the  skin  strap  and  the  skin 
(Area  3).  The  service  bulletin  also 
specifies  procedures  for  accomplishing 
certain  repairs,  if  necessary. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
Airworthiness  Directive  92-106- 
132(B)R3,  dated  June  7, 1995,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 


This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kep*  the  FAA  informed  of  the  situation 
ifftsrribed  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  thp  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tvpe  design  registered  in  the  United 
Slates,  the  proposed  AD  would  require 
various  inspections  to  detect  fatigue 
cracks  at  certain  locations  on  the 
fuselage,  horizontal  stabilizer,  and 
wings  and  tail,  and  repair  or 
modification,  if  necessary;  and 
installation  of  doublers.  Certain  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Operators  should  note  that  although 
the  French  AD  specifies  that  the 
airplane  may  be  operated  for  500 
landings  prior  to  repair  of  any  crack  that 
extends  rearward,  paragraph  (h)(2)(iii) 
of  this  proposed  AD  would  require  that 
such  cracldng  be  repaired  prior  to 
fiirther  flight.  The  FAA  finds  that  a 
crack  of  any  length  that  extends 
rearward  is  more  critical  than  a  crack 
that  extends  forward.  (The  French  AD 
specifies  that  a  crack  that  extends 
forward  to  the  panel  edge  must  be 
repaired  prior  to  further  flight.)  The 
FAA  bases  its  finding  on  the  fact  that 


cracks  extending  forward  approach  an 
access  panel  cutout,  while  cracks  that 
extend  rearward  approach  the  front  spar 
of  the  wing,  where  the  fuel  cell  is 
located. 

Additionally,  operators  should  note 
that  paragraphs  (1)(1)  and  (1)(2)  of  this 
proposed  AD  would  require  an  eddy 
current  inspection  to  detect  cracking  as 
small  as  0.078  inch  in  the  left  and  right 
vertical  posts  in  the  wing  center  box  at 
frame  40/41.  while  the  French  AD 
allows  a  choice  of  inspection  method 
(visual  or  eddy  ourent).  The  FAA  finds 
that  there  is  little  likelihood  of  detecting 
a  crack  of  that  size  using  a  visual 
inspection  technique.  The  FAA  finds 
that  accomplishment  of  the  inspection 
using  an  eddy  current  inspection 
technique  is  more  likely  to  ensure  that 
cracking  of  this  size  is  detected. 

Operators  also  should  note  that 
paragraph  (p)  of  this  proposed  AD 
would  require  a  rototest  inspection  to 
detect  cracks  as  small  as  0.0275  inch  in 
the  drain  holes  on  the  lower  skin  panel 
in  the  center  wing  box  between  frames 
42  and  46.  However,  the  French  AD 
allows  operators  to  perform  the 
inspection  using  either  a  visual  or 
rototest  inspection  method,  hi  this  case, 
the  FAA  has  determined  that  there  is 
little  probability  of  detecting  a  crack  of 
that  size  using  a  visual  inspection 
technique.  The  FAA  finds  that 
accomplishment  of  the  inspection  using 
a  rototest  inspection  method  is  more 
likely  to  ensure  that  cracking  of  this  size 
is  detected. 

Cost  Estimate 

The  FAA  estimates  that  29  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  Approximate  work  hours 
to  accomplish  the  proposed  actions  and 
costs  for  required  parts  are  listed  in  the 
following  table.  The  average  labor  rate  is 
$60  per  work  hour. 


A310  service  bulletin  No. 


5»-2014 
53-2016 
53-2054 
53-2057 
53-2059 
53-2074 
55-2002 
55-2004 
57-2002 
57-2006 
57-2032 
57-2037 
57-2039 
57-2046 
57-2047 
57-2050 


Work  hours 


78 

317 

11 

12 

13 

268 

715 

16 

8 

52 

5 

2 

3 

180 

82 

24 


Parts  cost/ 
airplane 


$12,121 
14,282 
N/A 
N/A 
N/A 
I^A 
34.100 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Cost/air- 
plane 


$16,801 

33,302 

660 

720 

780 

16.080 

77,000 

960 

480 

3,120 

300 

120 

180 

10.800 

4.920 

1.440 


No.  Of  U.S. 
atrplanes 


7 

12 

8 

13 

17 

17 

7 

11 

6 

2 

6 

6 

15 

33 

24 

20 


No. 
modified 


5 
5 
0 
0 
0 
0 
6 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,885,671. 
However,  the  FAA  has  been  advised 
that  a  certain  number  of  U.S.-registered 
airplanes  already  have  been  modiHed  in 
accordance  with  the  proposed 
requirements  of  this  AD.  (The  numbers 
of  U.S.-registered  airplanes  that  have 
already  been  modified  are  listed  under 
the  heading,  "Number  Modified,"  in  the 
table  above.)  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  is  now  only  $1,173,156. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD.  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implicatiuns  lo  v\,iir,iiu  uie 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113, 

44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  95-NM-275-AD. 

Applicability:  All  Model  A310  series 
airplanes,  cerd6cated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (r)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


1  u  j)i event  reduced  structural  integrity  of 
the  fuselage,  horizontal  stabilizer,  and  wings, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2014.  Revision  5.  dated 
June  9. 1992:  Within  36  months  after  the 
effective  date  of  this  AD.  perform  an  eddy 
current  inspection  to  detect  cracks  in  holes 
K,  M.  N,  O,  P,  Q,  and  R  on  the  doublers  at 
frame  40  in  accordance  with  Airbus  Service 
Bulletin  A31O-53-2014,  Revision  5.  dated 
)une  9, 1992. 

(1)  If  no  crack  is  found  in  any  doubler, 
prior  to  further  flight,  install  new  doublers  in 
accordance  with  the  service  bulletin. 

(2)  If  any  crack  is  fouiKl  in  any  doubler, 
prior  to  further  flight,  inspect  to  detect  cracks 
in  holes  M,  N,  O,  P,  Q,  R,  and  K  in  the 
fuselage  or  wing  lower  surface  panel  using  a 
rotative  probe,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  found  in  a  hole  or  on  the 
lower  surface  panel  of  the  wing,  prior  to 
further  flight,  install  new  doublers  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  crack  is  found  in  a  hole  or  on 
the  lower  surface  panel  of  the  wing,  prior  to 
further  flight,  repair  and  reinspect  using  a 
rototest  or  defectoscope  rotative  probe  in 
accordance  with  the  service  bulletin. 

(A)  If  any  crack  is  found  during  the 
jeinspection,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(B)  If  no  crack  is  found  during  the 
reinspection,  prior  to  further  flight,  install 
new  doublers  in  accordance  with  the  service 
bulletin. 

(b)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2016,  Revision  5.  dated 
December  7. 1992:  Prior  to  the  accumulation 
of  12.000  total  landings,  or  within  1,000 
landings  after  the  effective  date  of  this  AD,       " 
whichever  occurs  later,  accomplish  the 
requirements  of  paragraphs  (b)(1),  (b)(2). 
(b)(3).  and  (b)(4)  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A310-53-2016, 
Revision  5.  dated  December  7,  1992. 

(1)  Perform  a  defectoscope  or  rototest 
inspection  to  detect  cracks  in  the  holes  aft  of 
frame  47  at  the  level  of  stringer  43,  in 
accordance  with  paragraph  2.B.(1)  of  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A310-53-2016,  Revision  5, 
dated  December  7, 1992. 

(i)  If  no  crack  is  found,  prior  to  further 
flight,  install  new  doublers  for  local 
reinforcement,  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  crack  is  found  that  is  less  than 
or  equal  to  0.2  mm  (0.007  inch),  prior  to 
further  flight,  repair  the  cracked  hole  and 
install  new  doublers  for  local  reinforcement, 
in  accordance  with  the  service  bulletin. 

(iii)  If  any  crack  is  found  that  is  greater 
than  0.2  mm  (0.007  inch),  but  less  than  0.4 
nun  (0.015  inch),  prior  to  further  flight,  repair 
the  cracked  hole  and  install  new  doublers  for 
local  reinforcement,  in  accordance  with  the 
service  bulletin. 

(iv)  If  any  crack  is  found  that  is  equal  to 
or  greater  than  0.4  mm  (0.015  inch),  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 


(2)  Reduce  the  thickness  of  the  outer  lateral 
skin  peuiel  and  the  height  of  the  vertical 
stiffeners  in  accordance  with  paragraph 
2.B.(3)  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

(3)  Perform  a  defectoscope  or  rototest 
inspection  to  detect  cracks  in  the  holes  and 
fillets  forward  of  frame  54  between  stringers 
33  and  37,  in  accordance  with  paragraph 
2.B.(4)  of  the  service  bulletin. 

(i)  If  no  crack  is  found,  prior  to  further 
flight,  install  new  doublers  for  local 
reinforcement,  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  crack  is  found  that  is  less  than 
or  equal  to  0.2  mm  (0.007  inch),  prior  to 
further  flight,  repair  the  cracked  hole  and 
install  new  doublers  for  local  reinforcement, 
in  accordance  with  the  service  bulletin. 

(iii)  If  any  crack  is  found  that  is  greater 
than  0.2  mm  (0.007  inch),  but  less  than  0.4 
nun  (0.015  inch),  prior  to  further  flight,  repair 
the  cracked  hole  and  install  new  doublers  for 
local  reinforcement,  in  accordance  with  the 
service  bulletin. 

(iv)  If  any  crack  is  found  that  is  equal  to 
or  greater  than  0.4  mm  (0.015  inch),  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

(4)  Perform  an  X-ray  inspection  to  detect 
cracks  in  the  holes  forward  of  frame  54,  in 
accordance  with  ptaragraph  2.B.(4)  of  the 
service  bulletin. 

(i)  If  no  crack  is  found,  prior  to  further 
flight,  install  new  doublers,  spacers,  and 
stringer  splice  in  accordance  with  the  service 
bulletin. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  rep>air  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(c)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2054,  Revision  2,  dated 
May  22, 1990:  Prior  to  the  accumulation  of 
12,000  total  landings,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  a  visual 
inspection  to  detect  cracks  on  frame  46 
between  the  left-  and  right-hand  sides  of 
stringers  21  and  22  on  the  forward  and  aft 
faces  in  accordance  with  Airbus  Service 
Bulletin  A31O-53-2054,  Revision  2,  dated 
May  22,  1990. 

(1)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin.  Accomplishment  of  the  repair 
terminates  the  inspection  requirements  of 
paragraph  (c)  of  this  AD. 

(2)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (c)  of  this 
AD  thereafter  at  intervals  not  to  exceed  3,000 
landings. 

(3)  Modification  of  the  reinforcement  angle 
runout  in  accordance  with  Airbus  Service 
Bulletin  A31O-53-2019,  Revision  2,  dated 
May  22, 1990,  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (c)(2)  of  this  AD. 

(4)  Accomplishment  of  paragraph  (c)  of 
this  AD  terminates  the  requirements  of  AD 
91-13-01,  amendment  39-7032. 

(d)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A31O-53-2057.  Revision  1,  dated 
April  30, 1992:  Perform  a  visual  inspection 
to  detect  cracks  at  the  T-section  connecting 


frame  50A  to  the  t)eam  between  the  left-  and 
right-hand  sides  of  frames  50  and  51,  in 
accordance  with  Airbus  Service  Bulletin 
A310-53-2057.  Revision  1.  dated  April  30, 
1992.  Perform  the  inspection  at  the  time 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  as  applicable.  If  any  crack  is  found,  prior 
to  further  flight,  accomplish  Airbus 
Modification  No.  4853  and  No.  5273  in 
accordance  with  Airbus  Service  Bulletin 
A310-53-2057,  Revision  1,  dated  April  30, 
1992.  Accomplishment  of  these 
modifications  terminates  the  requirements  of 
this  paragraph. 

(1)  For  airplane  having  manufacturer's 
serial  number  (MSN)  191:  Prior  to  the 
accumulation  of  24.000  total  landings,  or 
within  1.000  landings  after  the  effective  date 
of  this  AD,  whichever  occur  later;  and 
thereafter  at  intervals  not  to  exceed  6,000 
landings. 

(2)  For  airplanes  other  than  the  airplane 
identified  in  paragraph  (d)(1)  of  this  AD: 
Prior  to  the  accumulation  of  12,000  total 
landings,  or  within  1,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later;  and  thereafter  at  intervals  not  to  exceed 
6,000  landings. 

(e)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-53-2059,  dated  October  4, 
1991:  Prior  to  the  accumulation  of  18,000 
total  landings,  or  within  1,000  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  visual  inspection  to 
detect  cracks  in  the  lower  milled  side  panel 
at  the  lap  joint  with  the  upper  side  panel  on 
the  left-  and  right-hand  sides  of  stringer  22 
at  frame  47  in  accordance  with  Airbus 
Service  Bulletin  A310-53-2059,  dated   • 
October  4, 1991. 

(1)  If  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (d)  of  this 
AD  thereafter  at  intervals  not  to  exceed  9,000 
landings. 

(2)  If  any  crack  is  found  that  is  less  than 
or  equal  to  15  mm  (0.591  inch),  accomplish 
either  paragraph  (e)(2)(i)  or  (e)(2)(ii)  of  this 
AD. 

(i)  Perform  the  repetitive  inspections 
required  by  paragraph  (e)(1)  of  this  AD  at 
intervals  noi  lo  exceed  4.000  landings.  Or 

(ii)  Prior  to  further  flight,  repair  in 
accordance  with  the  service  bulletin.  No 
further  action  is  required  by  paragraph  (e)  of 
this  AD. 

(3)  If  any  crack  is  found  that  is  greater  than 
15  mm  (0.591  inch),  but  less  than  or  equal 

to  20  mm  (0.790  inch),  accomplish  either 
paragraph  (e)(3)(i)  or  (e)(3)(ii)  of  this  AD. 

(i)  Perform  the  repetitive  inspections 
required  by  paragraph  (e)(1)  of  this  AD  at 
intervals  not  to  exceed  2,000  landings.  Or 

(ii)  Prior  to  further  flight,  repair  in 
accordance  with  the  service  bulletin.  No 
further  action  is  required  by  paragraph  (e)  of 
this  AD. 

(4)  If  any  crack  is  found  that  is  greater  than 
20  mm  (0.790  inch),  but  less  than  or  equal 

to  50  mm  (1.968  inch),  prior  to  further  flight, 
repair  in  accordance  with  the  service 
bulletin.  No  further  action  is  required  by 
paragraph  (e)  of  this  AD. 

(5)  If  any  crack  is  found  that  is  greater  than 
50  mm  (1.968  inch),  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 


ANM-113.  No  further  action  is  required  by 
paragraph  (e)  of  this  AD. 

(6)  Accomplishment  of  Modification  5997 
in  accordance  with  Airbus  Service  Bulletin 
A310-53-2058,  Revision  1 ,  dated  December 
6, 1990,  constitutes  temiinating  action  for  the 
repetitive  inspections  required  by  paragraph 
(e)(1)  of  this  AD. 

(f)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-55-2002,  Revision  4,  dated 
April  28, 1989:  Prior  to  the  accumulation  of 
12,000  total  landings,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  {)erform  an  eddy 
current  inspection  to  detect  cracks  on  the 
upper  integral  part  aojacent  to  the  rear  attach 
fittings  on  the  horizontal  stabilizer,  in 
accordance  with  Airbus  Service  Bulletin 
A310-55-2002,  Revision  4,  dated  April  28, 
1989. 

(1)  If  no  crack  is  found,  prior  to  further 
flight,  modify  the  horizontal  stabilizer  in 
accordance  with  the  service  bulletin. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  accomplish  paragraph  (f)(2)(i)  or 
(f)(2)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  total  length  of  the  crack  is  less 
than  30  mm  (1.181  inch),  and  if  the  length 
of  the  part  of  the  crack  from  the  center  of  the 
fastener  hole  toward  the  rear  edge  of  the  skin 
plate  is  less  than  10  mm  (0.394  inch):  Modify 
the  horizontal  stabilizer  in  accordance  with 
the  service  bulletin. 

(ii)  If  the  total  length  of  the  crack  is  greater 
than  or  equal  to  30  mm  (1.181  inch),  and  if 
the  length  of  the  part  of  the  crack  from  the 
center  of  the  fastener  hole  toward  the  rear 
edge  of  the  skin  plate  is  greater  than  or  equal 
to  10  mm  (0.394  inch):  Repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

(g)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A31O-55-2004.  Revision  2,  dated 
February  7, 1991:  Perform  a  high  frequency 
eddy  current  rototest  inspection  to  detect 
cracks  in  sjjecified  fastener  holes  in  the  top 
skin  chordwise  splice  along  the  contour  of 
the  steel  doubler  between  ribs  3  and  4  on  the 
left-  and  right-hand  center  and  side  boxes  on 
the  horizontal  stabilizer  in  accordance  with 
Airbus  Service  Bulletin  A310-55-2004, 
Revision  2,  dated  February  7.  1991.  in 
accordance  with  the  times  specified  in 
paragraphs  {g)(l).  (g)(2),  or  (g)(3)  of  this  AD. 
as  applicable.  If  any  crack  is  found  during 
any  inspection  required  by  this  paragraph, 
prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

(1)  For  airplanes  on  which  Airbus 
Modification  A310-4933  (Airbus  Service 
Bulletin  A310-55-2002)  was  accomplished 
prior  to  the  accumulation  of  6,000  total 
landings  on  the  airplane:  Prior  to  the 
accumulation  of  18,000  total  landings,  or 
within  1,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  12,000 
landings. 

(2)  For  airplanes  on  which  Airbus 
Modification  A310-4933  (Airbus  Service 
Bulletin  A310-55-2002)  was  accomplished 
after  the  accumulation  of  6.000  total 
landings,  but  prior  to  the  accumulation  of 
12,000  total  landings  on  the  .airplane:  Prior  to 
the  accumulation  of  12,000  total  landings,  or 
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within  1.000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later;  and 
thereafter  at  intervals  not  to  exceed  12,800 
landings. 

(31  For  airplanes  having  manufocturer's 
serial  numbers  (MSN)  311  through  414 
inclusive  on  which  Airbus  Modification 
A310-4933  was  accomplished  during 
production:  Prior  to  the  accumulation  of 
18.000  total  landings,  or  within  l.OOO 
landings  after  the  effective  date  of  this  AD. 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  12.000  landings. 

(h)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2002.  Revision  1.  dated 
luly  2. 1992:  Prior  to  the  accumulation  of 
12.060  total  landings,  or  within  1.090 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  a  detailed 
visual  inspection  to  detect  cracks  in  the 
external  surface  of  the  wing  lower  skin 
around  the  leading  edge  landing  access  panel 
holes,  in  accordance  with  Airbus  Service 
Bulletin  A310-57-2002,  Revision  1.  dated 
luly  2.  1992. 

(1)  K  no  crack  is  ibuad,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3.0M  landings. 

(2)  Hanv  crack  is  found,  accomplish 
paragraphs  (h)(2)(i).  (h)(2)(ii).  and  (h)(2)(iii) 
of  this  AD  at  the  times  specified  in  those 
paragraphs. 

(i)  If  the  crack  extends  from  a  bolt  hole 
toward  the  skin  edge  in  a  forward  direction: 
Repeat  the  inspection  required  by  paragraph 
(h)  of  this  AD  thereafter  at  intervals  not  to 
exceed  SCO  landings. 

(iij  If  the  crack  extends  in  a  forward 
direction  and  reaches  the  skin  edge:  Prior  to 
forther  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 

(iii)  If  the  crack  extends  in  a  rearward 
direction:  Prior  to  further  flight,  accomplish 
paragraphs  (hH2)(iiiKA)  and  (h)(2)(iiiKB)  of 
this  AD 

(A)  Perform  a  high  frequency  eddy  current 
inspection  around  the  affected  boh  position 
to  determine  crack  length  and  direction,  in 
accordance  with  the  service  bulletin.  And 

(B)  Repair  in  accerdance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113. 

(iv)  Accomplishment  of  Airbus 
Modification  5101  (Airbus  Service  luHetin 
A310-57-20G3)  terminates  the  requinments 
of  paragraph  (h)  of  this  AD. 

(i)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A319-57-2M6.  Revisisn  2.  lialed 
March  21.  1995:  Pri«r  to  the  accumulation  of 
6,000  total  landings,  or  within  l.MO  landings 
after  the  effective  date  ef  this  AD.  whichever 
occurs  later;  and  tiier«after  at  intervak  not  t© 
exceed  3,660  landings;  perform  an  eddy 
current  inspection  to  detect  cracks  in  the 
holes  around  the  overwing  refueling  aperture 
at  ribs  13-14,  in  accordance  with  Airbus 
Service  Bulletin  A3ie-57-26e6,  Revision  2, 
dated  March  28. 1995. 

(1)  If  any  crack  is  found  that  is  confined 
to  the  inside  edge  of  the  bolt  hole  («xtending 
from  the  bolt  hole  toward  the  cap  aperture): 
Prior  to  the  accumuktien  of  250  ad<HtioDal 
landings  after  finding  the  crack,  accomplish 
the  re^irenents  of  paragraphs  (iKlKi)  and 
(i)(lKii)ofthisAD. 


(i)  Perform  a  non-destructive  testing  (NDT) 
insptection  to  ensure  that  cracking  has  not 
initiated  from  the  other  side  of  the  bolt  holes 
extending  away  from  the  direction  of  the 
aperture,  in  accordance  with  the  service 
bulletin.  If  any  such  crack  has  initiated,  prior 
to  further  flight,  repair  in  accordance  with 
paragraph  (iK2)  of  this  AD. 

(ii)  Accomplish  Airbus  Modification 
5891H5128  (reference  Airbus  Service 
Bulletin  A310-57-2020)  in  accordance  with 
Airbus  Service  Bulletin  A310-57-2006. 
Revision  2.  dated  March  28.  1995. 

(2)  If  any  crack  is  found  in  a  bolt  hole,  and 
that  crack  extends  away  from  the  direction  of 
the  aperture:  Prior  to  further  flight, 
accomplish  paragraph  (i)(2)(i)  or  (i)(2)(ii)  of 
this  AD.  as  applicable. 

(i)  If  the  crack  extends  1  mm  (0.04  inch) 
or  less  into  the  material  beyond  the  bolt  hole, 
blend  in  accordance  with  the  service 
bulletin. 

(A)  If  the  crack  can  still  be  detected 
following  initial  blending,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch.  ANM-113. 

(B)  If  the  crack  is  completely  removed 
following  initial  blending,  prior  to  further 
flight,  accomplish  Airbus  Modification 
5891H5128  (reference  Airbus  Service 
Bulletin  A310-57-2S20)  in  accordance  with 
Airbus  Service  Bulletin  A310-57-20e6. 
Revision  2.  dated  March  28. 1995. 

(ii)  If  the  crack  extends  more  than  1  mm 
(0.04  inch)  into  the  m.iterial  beyond  the  bolt 
hole,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch.  ANM-113. 

(j)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A319-57-2632.  Revision  2,  dated 
April  23.  1993:  Prior  to  the  accumulation  of 
12.000  total  landings,  or  within  1.000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  a  detailed 
visual  inspection  to  detect  cracks  around  the 
bolts  in  the  wing  top  skin  upper  surfece  of 
the  front  spar  between  rib  7  and  rib  28.  in 
accordance  with  Airbus  Service  Bulletin 
A310-57-2e32.  Revision  2.  dated  April  23, 
1993. 

(1)  If  no  crack  is  found,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  4,566  landings. 

(2)  If  any  crack  \s  found:  Accomplish 
paragraph  (jX2)(i).  (iM2Kii),  or  (jH2Miii)  of  this 
AD.  as  applicabfe.  at  the  times  sp>ecified  in 
those  paragraphs. 

(i)  If  the  crack  extends  from  a  traU  hofe 
toward  tke  skin  edge  in  a  forward  direction: 
Within  259  landiags  after  finding  the  crack, 
perform  a  high  frv^uency  eddy  current 
inspection  to  detect  cracks,  m  accordance 
with  the  service  bulfetin;  and  repeat  that 
inspection  thereafter  at  intervals  not  to 
exceed  256  landings. 

(ii)  If  the  crack  extends  in  a  forward 
direction  and  reaches  the  skin  edge:  Within 
250  landings  after  finding  the  crack,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Standaidization  Branch,  ANM-113. 

(iii)  If  the  crack  extends  in  a  rearward 
direction:  Prior  to  further  flight,  perform  a 
high  frequency  eddy  current  inspection  to 
determine  the  fength  of  the  crack,  in 
accordance  with  the  service  bulfetin. 


(A)  If  the  crack  measures  10  mm  (0.394 
inch)  or  less  in  length,  within  50  landings 
after  finding  the  crack.  rep)eat  the  high 
frequency  eddy  current  inspection  required 
by  paragraph  (j)(2)(iii)  of  this  AD.  Repeat  that 
eddy  current  inspection  thereafter  at 
intervals  not  to  exceed  50  landings.  Prior  to 
the  accumulation  of  250  landings,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch.  ANM-113. 

(B)  If  the  crack  measures  more  than  10  mm 
(0.394  inch)  in  length,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Standardization  Branch, 
ANM-113. 

(iv)  Accomplishment  of  Airbus 
Modification  5026H0678  (Airbus  Service 
Bulletin  A310-57-2005)  terminates  the 
requirements  of  piaragraph  (j)  of  this  AD. 

(k)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A316-57-2037,  Revision  2,  dated 
April  23,  1993:  Prior  to  the  accumulation  of 
12,660  total  landings,  or  within  1.000 
landings  after  the  effective  date  of  this  AD. 
whichever  eccurs  later,  perform  a  high 
frequency  eddy  current  inspection  to  detect 
cracks  around  the  attachment  bolt  heads  for 
the  shroud  panel  landing  on  the  bottom  skin 
aft  of  the  rear  spar,  forward  of  access  door 
575CB/675CB.  in  accordance  with  Airbus 
Service  Bulfetin  A310-57-2037.  Revision  2, 
dated  April  23.  1993. 

(1)  If  no  crack  is  found,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  3,060  landings. 

(2)  If  any  crack  is  found  that  extends  from 
a  bolt  hole  toward  the  skin  edge  in  a 
rearward  direction:  Within  259  landings  after 
finding  the  crack,  repeat  the  inspection 
required  by  paragraph  (k)  of  this  AD.  Repeat 
that  insp>ection  thereafter  at  intervals  not  to 
exceed  250  landings. 

(3)  If  any  crack  is  found  that  extends  in  a 
rearward  direction  and  reaches  the  skin  edge: 
Within  259  landings  after  finding  the  crack, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Standardization  Branch, 
ANM-113. 

(4)  If  any  crack  is  found  that  extends  in  a 
forward  direction  toward  the  rear  spar,  prior 
to  forther  flight,  perform  a  high  frequency 
eddy  ciirrent  inspection  to  determine  the 
length  of  the  crack,  in  accordflnce  with  the 
service  bulletin. 

(i)  Kthe  crack  measures  16  mm  (0.394 
inch)  or  less  in  fength,  within  50  landings 
after  finding  the  crack,  repeat  the  high 
frequency  eddy  current  inspection  required 
by  paragraph  (k)43)  of  this  AD.  Repeat  that 
eddy  current  inspection  thereafter  at 
intervals  not  to  exceed  56  landings.  Prior  to 
the  accumulation  of  250  landings,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch.  ANM-113. 

(ii)  If  the  crack  measures  more  than  10  nun 
(0.394  inch)  in  fength.  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager.  Standardization  Branch. 
ANM-113. 

(1)  For  airplanes  listed  in  Airbus  Service 
Bulfetin  A310-57-2939,  dated  September  24. 
1990:  Accomplish  paragraph  (1)(1)  or  (1)(2)  of 
this  AD.  as  applicable,  in  accordance  with 
Airbus  Service  Bulletin  A316-57-2039, 
dated  September  24, 1990. 

(1)  For  airplanes  on  which  Airbus 
Modification  7541/S7973  (reference  Airbus 


Service  Bulletin  A31O-57-2041)  has  not  been 
accomplished:  Prior  to  the  accumulation  of 
21,000  total  landings,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  an  eddy 
current  inspection  to  detect  cracks  on  the  left 
and  right  vertical  posts.  Bumpers  1  through 
5  inclusive,  in  the  wiag  ceater  box  at  frame 
40/41,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  7,506  laadings. 

(ii)  If  any  crack  is  found  that  is  2  mm 
(0.078  inch)  or  lees  in  length,  prior  to  further 
flight,  accomplish  the  modification  specified 
in  Airbus  Service  Bulletin  A310-57-2041, 
dated  September  24,  1990.  in  accordance 
with  Airbus  Service  Bulletin  A310-57-2039, 
dated  September  24,  1990;  and  perform  the 
reptetitive  inspections  required  by  paragraph 
(l)(l)(i)ofthisAD. 

(iii)  If  any  crack  is  found  that  is  more  than 
2  mm  (0.078  inch)  in  length,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113. 

(2)  For  airplanes  on  which  Airbus 
Modification  7541/S7973  (reference  Airbus 
Service  Bulletin  A310-57-2041)  has  been 
accomplished:  Perform  an  eddy  current 
inspection  to  detect  cracks  on  the  left  and 
right  vertical  posts,  numbers  1  through  5 
inclusive,  in  the  wing  center  box  at  frame  40/ 
41,  in  accordance  with  Airbus  Service 
Bulletin  A310-57-2039.  dated  September  24. 
1990.  at  the  times  specified  in  the  graph 
contained  in  NOTE  1  of  paragraph  l.A.(2)  of 
that  service  bulletin,  or  within  1.000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(i)  If  no  crack  is  found,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  8,600  landings. 

(ii)  If  any  crack  is  found  that  is  2  mm 
(0.078  inch)  or  less  in  length,  prior  to  further 
flight,  accomplish  the  modification  specified 
in  Airbus  Service  Bulletin  A310-57-2041, 
dated  September  24, 1990,  in  accordance 
with  Airbus  Service  Bulletin  A310-57-2039. 
dated  September  24, 1990;  and  perform  the 
repetitive  inspections  required  by  paragraph 
(l)(2)(i)ofthis  AD. 

(iii)  If  any  crack  is  found  that  is  more  than 
2  mm  (0.078  inch)  in  length,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(m)  For  Model  A310-200  series  airplanes 
on  which  Airbus  Modification  7925H1113 
has  not  been  accomplished:  Prior  to  the 
accumulation  of  12.000  landings,  or  within 
1,000  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  high 
frequency  eddy  current  rototest  inspection  to 
detect  cracks  in  certain  bolt  holes  where  the 
main  landing  gear  forward  pick-up  fitting  is 
attached  to  the  rear  spar,  in  accordance  with 
Airbus  Service  Bulletin  A310-57-2046. 
Revision  3.  dated  October  17, 1995,  including 
Appendix  1.  Accomplishment  of  paragraph 
(ra)  of  this  AD  terminates  the  requirements  of 
AD  91-06-18.  amendment  39-6940. 

(1)  If  no  crack  is  found,  accomplish  either 
paragraph  (m){1)(i)  or  (m){1)(ii)  of  this  AD  in 
accordance  with  the  service  bulletin  at  the 
time  specified  in  that  paragraph. 


(i)  Repeat  the  inspection  of  the  bolt/ stud 
holes  only  thereafter  at  intervals  not  to 
exceed  5.000  landings.  Or 

(ii)  Within  18,000  landings  after 
accomplishing  the  insp)ection  required  by 
paragraph  (m)  of  this  AD,  reinspect  and  cold- 
expand  the  bolt/stud  holes,  and  accomplish 
Airbus  Modification  7925Hni3.  Thereafter, 
repeat  the  insf>ection  at  intervals  not  to 
exceed  12,000  landings. 

Nwte  2.  Airbus  Service  Bulletin  A310-57- 
2046,  Revision  3,  dated  October  17, 1995, 
including  Appendix  1,  references  Airbus 
Service  Bulletin  A310-57-2049  or  Repair 
Instruction  R571-49305  for  additional 
information  concerning  accomplishment  of 
Airbus  Modification  7925H1113. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch, ANM-nS. 

(n)  For  Model  A316-3O0  series  airplanes 
on  which  Airbus  Modification  7925H1113 
has  not  been  accomplished:  Prior  to  the 
accumulation  of  9,000  landings,  or  within 
1 ,000  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  a  high 
frequency  eddy  current  rototest  insp>ection  to 
detect  cracks  in  certain  bolt  holes  where  the 
main  landing  gear  forward  pick-up  fitting  is 
attached  to  the  rear  spar,  in  accordance  with 
Airbus  Service  Bulletin  A3ia-57-2046, 
Revision  3,  dated  October  17, 1995,  including 
Appendix  1.  Accomplishment  of  paragraph 
(n)  of  this  AD  terminates  the  requirements  of 
AD  91-06-18,  amendment  39-6940. 

(1)  If  no  crack  is  found,  accomplish  either 
paragraph  (n)(1)(i)  or  (n)(l)(ii)  of  this  AD  in 
accordance  with  the  service  bulletin  at  the 
time  specified  in  that  paragraph. 

(i)  Repeat  the  inspection  of  the  bolt/stud 
holes  only  thereafter  at  intervals  not  to 
exceed  4,300  landings.  Or 

(ii)  Within  15,000  landings  after 
accomplishing  the  inspection  required  by 
paragraph  (n)  of  this  AD,  reinspect  and  cold- 
expand  the  bolt/stud  holes,  and  accomplish 
Airbus  Modification  7925H1113.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  9,500  landings. 

Note  3:  Airbus  Service  Bulletin  A310-57- 
2046,  Revision  3,  dated  October  17, 1995, 
including  Appendix  1,  references  Airbus 
Service  Bulletin  A310-57-2049  or  Repair 
Instruction  R571-49305  for  additional 
information  concerning  accomplishment  of 
Airbus  Modification  7925H1113. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(0)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2047,  dated  February  26, 
1991:  Perform  a  rotating  probe  inspection  to 
detect  cracks  in  the  fastener  holes  on  the  left- 
and  right-hand  sides  of  the  rear  spar  internal 
angle  and  tee  fitting,  in  accordance  with 
Airbus  Service  Bulletin  A310-57-2047, 
dated  February  26, 1991,  at  the  time  specified 
in  NOTE  2  of  paragraph  l.A.(2)  of  the  service 
bulletin,  or  within  1,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(1)  If  no  crack  is  found,  repeat  this 
inspection  thereafter  at  the  intervals 


specified  in  NOTE  2  of  paragraph  1.A.(2)  of 
the  service  bulletin. 

(2)  If  any  crack  is  found  and  a  repair  for 
a  crack  of  that  length  is  specified  in  the 
service  bulletin,  prior  to  further  flight,  repair 
in  accordance  with  the  service  bulletin. 

(3)  If  any  crack  is  found,  and  no  repair  for 
a  crack  of  that  fength  is  specified  in  the 
service  bulletin,  or  if  the  crack  is  of  a  fength 
for  which  the  service  bulletin  specifies  that 
the  operator  should  contact  Airbus  before  the 
next  flight:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Standardization  Branch.  ANM-113. 
Where  differences  between  the  service 
bulfetin  and  this  AD  exist,  the  AD  prevails. 

(p)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A310-57-2050.  dated  April  23, 
1990:  Perform  a  rototest  inspection  to  detect 
cracks  in  the  drain  holes  on  the  lower  skin 
panel  in  the  center  wing  box  between  frames 
42  and  46,  in  accordance  with  Airbus  Service 
Bulletin  A310-57-2050,  dated  April  23, 
1990,  at  the  time  specified  in  NOTE  1  of 
paragraph  1.A.(2)  of  the  service  bulletin,  or 
within  1 .000  landings  after  the  effective  date 
of  this  AD.  whichever  occurs  later. 

(1)  If  no  crack  is  found,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  those  sp>ecified  in  NOTE  1  of 
paragraph  1.A.(2)  of  the  service  bulletin,  as 
applicable. 

(2)  If  any  crack  is  found  and  a  repair  for 
a  crack  of  that  length  and  type  is  specified 
in  the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  the  service 
bulletin. 

(3)  If  any  crack  is  found,  and  no  repair  for 
a  crack  of  that  length  and  type  is  specified 
in  the  service  bulletin,  or  if  the  service 
bulletin  specifies  that  the  operator  should 
contact  Airbus  before  the  next  flight,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  Where 
differences  between  the  service  bulletin  and 
this  AD  exist,  the  AD  prevails. 

(4)  Accomplishment  of  cold  expansion  of 
the  drain  holes,  in  accordance  with  the 
procedures  described  in  Airbus  Service 
Bulletin  A310-57-2048,  dated  April  23, 
1990,  as  revised  by  Change  Notice  O.A., 
dated  June  29, 1990,  and  Change  Notice  O.C., 
dated  May  31, 1991,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  {o)(1)  of  this  AD. 

(q)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A31O-53-2074,  Revision  1,  dated 
February  20. 1995:  Accomplish  the 
requirements  of  paragraphs  (q)(1),  (q)(2), 
(q)(3),  and  (q)(4)  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A310-57-2074, 
Revision  1,  dated  February  20, 1995. 
Accomplish  these  requirements  at  the  time 
specified  in  Table  2  of  paragraph  l.C.(4)  of 
the  service  bulletin,  or  within  1,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(1)  Perform  a  visual  inspection  to  detect 
damaged  sealant  between  frames  87  and  89 
and  between  stringers  24  and  27  (left-  and 
right-hand).  If  any  damaged  sealant  is  found, 
prior  to  further  flight,  repair  in  accordance 
with  the  service  bulletin. 

(2)  Perform  a  visual  inspection  to  detect 
cracks  and  corrosion  in  the  lower  horizontal 
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stabilizer  cutout  longeron,  the  corner  fitting. 
the  skin  strap,  and  the  outer  skin  between 
frames  87  and  89  and  between  stringers  24 
and  27  (left-  and  right-hand]. 

(i)  If  no  crack  or  corrosion  is  found,  repeat 
the  visual  inspection  thereafter  at  intervals 
not  to  exceed  those  specified  in  Table  2  of 
paragraph  1.C.(4)  of  the  service  bulletin,  as 
applicable. 

(ii)  if  any  corrosion  is  found,  prior  to 
further  flight,  treat  the  affected  area  in 
accordance  with  the  service  bulletin. 

(iii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113. 

(3)  Perform  an  eddy  current  inspection  to 
detect  cracks  in  the  flanges  of  the  lower 
comer  fitting  and  the  edges  of  the  outer  skin 
(left-  and  right-hand). 

(i)  If  no  crack  is  found,  repeat  the  eddy 
current  inspection  thereafter  at  intervals  not 
to  exceed  those  specified  in  Table  2  of 
paragraph  1.C.(4)  of  the  service  bulletin,  as 
applicable. 

(ii)  If  any  crack  is  found  and  a  repair  for 
a  crack  of  that  length  or  typw  is  specified  in 
the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  the  service 
bulletin. 

(iii)  If  any  crack  is  found,  and  no  repair  for 
a  crack  of  that  length  or  type  is  specified  in 
the  service  bulletin,  or  if  the  crack  is  of  a 
length  or  type  for  which  the  service  bulletin 
specifies  that  the  operator  should  contact 
Airbus  before  the  next  flight,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113.  Where  diSerences 
between  the  service  bulletin  and  this  AD 
exist,  the  AD  prevails. 

(4)  Perform  an  eddy  current  inspjection  to 
detect  cracks  in  the  edges  of  the  longeron,  the 


skin  strap,  and  the  outer  skin  at  the  runout 
of  the  comer  fitting  above  the  last  eight 
fasteners  (left-  and  right-hand). 

(i)  If  no  crack  is  found,  repeat  the  eddy 
current  insf)ection  thereafter  at  intervals  not 
to  exceed  those  $p>ecified  in  Table  2  of 
paragraph  l.C.(4)  of  the  service  bulletin,  as 
applicable. 

(ii)  If  any  crack  is  found,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch,  ANM-llJ. 

(5)  Remove  the  fasteners  from  the  assembly 
of  the  lower  comer  fitting,  the  longeron,  the 
skin  strap,  and  the  skin  (left-  and  right-hand), 
perform  a  rotating  probe  inspection  of  the 
fastener  holes. 

(i)  If  no  crack  is  found,  cold  work  the 
fastener  holes  together  with  countersinks, 
ream  the  holes,  and  install  the  fasteners  in 
accordance  with  the  service  bulletin. 

(A)  For  insf>ection  Area  3.  as  s[>eci&ed  in 
the  service  bulletin:  If  the  cold  work 
procedure  is  not  performed  prior  to  the 
threshold  specified  in  Table  2  of  paragraph 
l.C.(4)  of  the  service  bulletin,  as  applicable, 
no  further  inspection  is  required  by  this 
pmragiaph. 

(B)  For  inspection  Area  3.  as  specified  in 
the  service  bulletin:  If  the  cold  work 
procedure  is  performed  prior  to  the  threshold 
specified  in  Table  2  of  paragraph  l.C.(4)  of 
the  service  bulletin,  as  applicable,  reinspect 
at  the  times  specified  by  and  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

(ii)  If  any  crack  is  found  and  a  repair  for 
a  crack  of  that  length  or  type  is  specified  in 
the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  fhe  service 
bulletin. 

(iii)  If  any  crack  is  found,  and  no  repair  for 
a  crack  of  that  length  or  type  is  specified  in 


the  service  bulletin,  or  if  the  crack  is  of  a 
length  or  type  for  which  the  service  bulletin 
specifies  that  the  operator  should  contact 
Airbus  before  the  next  flight,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113.  Where  differences 
between  the  service  bulletin  and  this  AD 
exist,  the  AD  prevails. 

(r)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Manager. 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  com.nents  and  thea 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

!  4:  Information  concerning  the 
existence  of  approved  aheraative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(s)  Sp>ecial  flight  p>ermits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
4.1996. 

DarreU  M.  Perferson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  96-395  Filed  1-10-96;  8:45  am] 
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C'EPAP-^»AeNT  Of  AG«»CULTU«£ 

irorrriatio"  CoHeclion  Sut)«v«e«  to 
tn*  Office  ;>!  Managetnent  ar>d  Bu<t9et 

•._,f  Rev>ew  >>nder  the  Paperwork 
fiedLicnon  *c* 

January  5, 1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503  and  to 
Department  Clearance  Officer,  USDA, 
OIRM,  AG  Box  7630.  Washington,  DC 
20250-7630.  Copies  of  the 
submissionls)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

Rural  Utilities  Service 

Tide:  Use  of  Consultants  Funded  by 
Borrowers 

Summary:  Section  18(C)  of  the  RE  Act 
(7  U.S.C.  918(0)  authorizes  RUS  to  use 
consultants  voluntarily  funded  by 
borrowers  for  financial,  legal 
engineering,  and  other  technical 
services.  The  consultants  may  be  used 
to  facilitate  timely  action  on 
applications  by  borrowers  for  financial 
assistance  and  for  approvals  required  by 
FUS  pursuant  to  the  terms  of 
outstanding  loan  or  security  instruments 
or  otherwise. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  by  RUS  to 
determine  whether  it  is  appropriate  to 
use  a  consultant  voluntarily  funded  by 
the  borrower  to  expedite  a  particular 
borrower  application. 


Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Numucr  of  Respondents:  6. 

Frequency  of  Responses:  Reporting — 
On  occasion. 

Total  Burden  Hours:  12. 
IVoriid  HtiUher, 

unpuiy  ijupurtmental  Clearance  Officer. 
|FR  Doc.  96-408  Filed  1-10-96;  8:45  am] 
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DEPARTtidtNT  OP  ?^♦€RG  '■ 

Environmental  Wkanage^ie"  S'©- 
Specific  Advisory  Soafc  ?<  '-*i.=>nd  Area 
Offtce  (Sandia),  Opef*  Meettrig 

agei^cy:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
me  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia). 

DA^ES   Wednesday,  January  17,  1996: 
b;5u  pm — 9:30  pm  (Mountain  Standard 
Time). 

ADDRESSES:  Indian  Pueblo  Cultural 
Ceiiier.  i.4ul  12th  St.  NW,  Albuquerque, 
NM. 

POO  Further  iNFCRMATtow  contact: 
M.Kc  Zt.iii^i  jKi.  .'\..,iing  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185  (505)  845-4094. 
suPPLEMENTAD?  Nf  :)rmat(on:  Purpose  of 
the  Board:  Ine  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 
Tentative  Agenda: 

6:50  pm    Public  Comment  Period 

7:00  pm     Meeting  Overview 

7:05  pm     Approval  of  Agenda 

7:10  pm     Approval  of  11/15/95  &  12/20/95 

Minutes 
7:15  pm    By-laws  Approval 
7:35  pm     Refxjrts 
7:45  pm    TCE  Ground  Water  Contamination 

Update 
7:55  pm     Break 

8:05  pm     DOE  FY98  Budget  F-ormulation 
8:50  pm    Future  Land  Use  Withdrawn  Area 

Overview 
9:0e  pm    EA  of  ER  Project  at  SNL/NM 

Overview 


9:05  pm    Draft  EIS:  Medical  Isotopes 

Overview 
9:20  pm    New/Other  Business 
9:25  pm    Public  Comment 
9:30  pm    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  January  17,  1996. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above. 

Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  EX:  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  caUing 
(505)  845^094. 

Issued  at  Washington,  DC  on  January  5, 
1996. 
Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  96-396  Filed  1-10-96;  8:45  am) 
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PftCJeea!  t^^erq'f  Regulatory 
CoTirnission 

Gas  '  V-" 

)anu*ry  5.  lSi8. 

Take  notice  that  on  January  2. 1996. 
CanMgie  Intwstat*  PipeJine  Company 
(CIPCO)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  the  following  revised 
tariff  sheet,  to  become  effective  on 
February  1. 1996: 

F)M  Revised  Sheet  No.  7 

dPCO  sutes  that  this  is  its  quarterly 
filing  pursuant  to  Section  32.2  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  to  reflect  prospective 
changes  in  transportation  costs 
associated  with  unassigned  upstream 
capacity  held  by  QPCO  on  Texas 
Eastern  Transmission  Corporation 
("Texas  Eastern")  for  the  3-month 
period  commencing  February  1,  1996 
and  ending  April  30.  1996.  The  filing 
reflects  an  increase  in  the 
Transportation  Cost  Rate  ("TCR")  from 
$1.1162  to  $1.2286.  The  new  TCR 
includes  a  TCR  Adjustment  of  $1.7191 
and  a  TCR  Surcharge  credit  of  $0.4905. 

CIPCO  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
ciistomers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Section  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fiHng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
UHD.CaalMa. 
Secretory. 

(FR  Doc.  96-404  Filed  1-10-96;  8:45  am] 
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Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

January  5,  1996. 

Take  notice  that  on  December  29. 
1995.  Columbia  Gas  Transmission 
Corporation  (Columbia).  PO  Box  1273. 
1700  MacCorkle  Avenue  SE.. 
Charleston.  West  Virginia  26031.  filed 
in  an  abbreviated  application  pursuant 
to  Sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act.  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Columbia  to  construct  and  operate 
certain  natural  gas  replacement  facilities 
and  permission  to  abandon  the  facilities 
being  replaced. 

Columbia  seeks  authorization  to 
construct  and  operate  approximately 
11.7  miles  of  20-inch  pipeline  and 
appurtenances  and  authorization  for  the 
retirement  of  approximately  11.7  miles 
of  16-inch  pipeline  and  appurtenances 
designated  as  Columbia's  Line  1740  in 
Gilmer  County,  West  Virttinia. 

The  replacement  with  larger  diameter 
pipe  for  continuity  purposes  will  result 
in  an  increase  in  capacity  of  21.800  Dth/ 
d  over  a  relatively  snort  distance  of  Line 
1740  which  Columbia  will  post  for 
short-term  release  in  accordance  with  its 
tariff.  Columbia  states  that  the 
deteriorated  pipeline  requires 
replacement  in  order  to  assure 
continued  service  to  its  customers  and 
the  integrity  of  the  line.  Columbia  does 
not  request  authorization  for  any  new  or 
additional  service.  The  estimated  cost  of 
the  proposed  construction  is 
$11,350,100  and  will  be  financed  with 
funds  generated  from  internal  sources. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
25.  1996.  file  with  the  Federal  Energy 
Regulatory  Commission  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  F*ractice  and 
Procedure  (18  CFR  385.  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 


and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  dully  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
LmsD.  CaskcU, 
Secretary. 

[FR  Doc.  96-405  Filed  1-10-96;  8:45  am] 
MLUNG  coec  CnT-tl-M 


[DocketMo  cp««-i2»-oee) 

E4*8tefn  Sfto<e  Natu'sJ  Gas  Company; 
Notice  of  FHing 

January  5. 1996. 

Take  notice  that  on  December  29. 
1995,  Eastern  Shore  Natural  Gas 
Company  (Eastern  Shore),  tendered  for 
filing  pursuant  to  Sections  7  (b)  and  (c) 
of  the  Natural  Gas  Act.  15  U.S.C.  §  717f 
(b)  and  (c),  its  abbreviated  application 
for  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  others  under  Subpart  G  of  Part 
284  of  the  Commission's  Regulations  at 
18  CFR  284.221  et  seq.  Eastern  Shore 
also  has  submitted  Pro  Forma  Tariff 
Sheets  implementing  its  initial 
restructuring  filing  pursuant  to  Section 
284.14  of  the  Commission's  Regulations, 
18  CFR  284.14,  which  implements  the 
final  rule  in  Docket  No.  RM91-11-000, 
Pipeline  Service  Obligations  and 
Revisions  to  Regulations  governing  Self- 
Implementing  Transportation  Under 
Part  284  of  the  Commission's 
Regulations.  Ill  FERC  Stats.  &  Regs. 
1  30.939  (1992)  (Order  No.  636,  as 
amended  by  Order  Nos.  636-A  and  636- 
B,  hereinafter  "Order  No.  636").  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Eastern  Shore  states  that  in 
accordance  with  Order  No.  636.  it 
proposes  to  unbundle  the  sales  and 
storage  services  it  currently  provides. 
Customers  receiving  firm  bundled  sales 
and  storage  services  on  Eastern  Shore 
(Converting  Customers)  will  receive 
entitlements  to  firm  transportation 
service  on  Eastern  Shore's  pipeline 
system  in  a  quantity  equivalent  to  their 
current  firm  service  rights.  Eastern  shore 


will  assign  to  the  Converting  Customers 
the  firm  transportation  capacity, 
including  contract  storage,  it  holds  on 
its  upstream  pipelines  so  that  the 
Converting  Customers  can  become 
direct  customers  of  such  upstream 
pipelines.  Converting  Customers  who 
previously  received  bundled  sales 
service  having  no-notice  characteristics 
and  customers  receiving  firm 
transportation  service  under  Rate 
Schedule  T-1  will  have  the  right  to  elect 
either  conventional  notice  or  no-notice 
firm  transportation  service. 

With  respect  to  cost  classification, 
allocation,  and  rate  design.  Eastern 
Shore  proposes  to  implement  straight 
fixed  variable  cost  classification  and 
postage  stamp  rates.  In  order  to 
accomplish  a  change  from  its  current 
modified  fixed  variable  rate  design. 
Eastern  Shore  states  that  it  will  make  a 
Section  4  rate  filing,  on  or  about  May  1, 
1996,  which  would  also  be  coordinated 
with  its  pending  certificate  filing  in 
Docket  No.  CP96-97-000,  wherein 
Eastern  Shore  seeks  authorization  to 
construct  and  operate  a  new  compressor 
station  to  stabilize  and  increase  system 
capacity. 

Also,  as  part  of  its  restructuring  filing, 
Eastern  Shore  requests  authorization, 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  18  CFR  284.14(d),  to 
abandon  service  under  its  existing  rate 
Schedules  CD-I.  CD-E.  G-1. 1-l,  E-1, 
GSS-1,  LSS,  WSS-1,  LGA-1,  CFSS. 
CWS,  and  T-1.  Eastern  Shore  requests 
that  the  effective  date  of  the 
authorizations  sought  in  the  instant 
filing  be  no  earlier  than  the  in-service 
date  of  the  facilities  included  in  Docket 
No.  CP96-97-000. 

Eastern  Shore  stales  that  copies  of  its 
filing  have  been  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  states  of  Delaware 
and  Maryland. 

Any  person  «lesiriHg  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
26,  1996,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act,  18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in,  and  subject 
to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Eastern  Shore  to  appear 
or  be  represented  at  the  hearing. 
Lets  B.  CaskeH, 
Secretary: 
(FR  Doc.  96-406  Filed  1-10-96;  8:45  am] 

WLLIMG  COBC  6717-ei-M 
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Energy  Resource  Management 
CoqiOfation,  N<»uce  oi  Issyance  «; 
Order 

January  5, 1996. 

On  November  14,  1995,  Energy 
Resource  Management  Corporation 
(ERMC)  submitted  for  filing  a  rate 
schedule  under  which  ERMC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  ERMC 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
ERMC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  ERMC, 

On  December  20,  1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  ERMC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  ERMC  is  authorized  to  issue 


securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  ERMC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19,  1996.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  NE.,  Washington.  DC 
20426. 

Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-^100  Filed  1-10-96;  8:45  am] 
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|D«cliet  He  Fao«  ?5«  99%  and  ER94-1328- 
0»6] 

Gl«bai  »'?*fO'ej*»«  c^o-fp  ^»etica*f 
issuance  ef  Or^r 

January  5,  1996. 

On  November  5,  1995.  Global 
Petroleum  Corp.  (Gfobal)  submitted  for 
filing  a  rate  scbedufe  under  which 
Global  will  engage  in  wholesale  efectric 
power  and  energy  transactions  as  a 
marketer.  Global  also  requested  waiver 
of  various  Commissien  regulations,  ki 
particular,  Global  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Gk>bal. 

On  December  26,  19§5,  pursuant  to 
defegated  authority,  the  Director, 
Division  of  AppHcatiens,  Office  of 
Electric  Power  Reguktion.  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  jjerson  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Global  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Gfobal  is  authorized  to  issue 
securities  and  assume  obligations  or 
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liabilities  as  a  guarantor,  indoreer, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  apphcant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Global "s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19,  1996.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street  NE.,  Washington,  DC 
20426. 

Lm>  D.  CasheU. 
Secretary. 

[FR  Doc  96-399  Filed  1-10-96;  8:45  am) 
MLUMQ  COM  $T^^-•^-m 


[Docket  No.  ERM-M1-0M] 

Heatti  P«t'^  ^»s- jrc«s.  Inc.;  NotiCA  of 

January  5,  1996. 

On  November  16,  1995,  Heath  Petra 
Resources,  Inc.  (Heath  Petra)  submitted 
for  filing  a  rate  schedule  under  which 
Heath  Petra  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Heath  Petra  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Heath  Petra 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Heath  Petra. 

On  December  20,  1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Heath  Petra  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Heath  Petra  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabiUties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 


secunly  of  another  person,  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  h« 
adversely  affected  by  continued 
approval  of  Heath  Petra's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19.  1996.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch. 
888  First  Street  NE.,  Washington  DC 
20426. 

Uis  D.  CaahcU. 
Secretary. 
[FR  Doc.  96-402  Filed  1-10-96;  8:45  ami 
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Paragon  Gas  MarVeting;  Notice  of 
Issuance  ot  Order 

[Decfcat  No.  ER9«-~3M-000] 

lanuary  5.  1996. 

On  November  16, 1995,  Paragon  Gas 
Marketing  (Paragon)  submitted  for  filing 
a  rate  schedule  under  which  Paragon 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Paragon  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Paragon  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Paragon. 

On  December  20,  1995.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Paragon  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Paragon  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 


some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Paragon's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
19,  1996.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street  NE..  Washington,  EX: 
20426. 

Leis  D.  Caxhell, 
Secretary. 
IFR  Doc.  96-401;  Filed  1-10-96;  8:45  am) 
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[Docket  No.  GT96-42-000] 

Trunkline  Gas  Compan y    Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  5.  1996. 

Take  notice  that  on  January  3. 1996, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
revised  tariff  sheets,  as  listed  on 
Appendix  A  attached  to  the  filing, 
proposed  to  be  effective  November  1 , 
and  December  1,  1994;  and  January  1, 
January  15,  March  1,  April  1,  June  1. 
July  1,  and  October  1, 1995. 

Trunkline  states  the  revised  tariff 
sheets  reflect  updates  to  the  Index  of 
Firm  Customers. 

Tnmkline  states  that  a  copy  of  this 
filing  was  mailed  to  affected  shippers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  Pursuant  to  Section 
154.210  of  the  Commission's 
Regulations,  all  such  motions  or  protests 
must  be  filed  not  later  than  12  days  after 
the  date  of  the  filing  noted  above. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-403  Filed  1-10-96;  8:45  am) 
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f ECER^L  RESERVE  SYSTEM 

Douglas  R   Bajrnar,  et  ai  ,  Change  in 
Bank  Corfo'  Notices,  Acquisitions  of 
Shares  o*  BanKs  or  Bank  Holding 

Compa'-es 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  Januarys  25,  1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Douglas  R.  Bauman,  Apple  Valley, 
Minnesota,  and  James  D.  Bauman, 
Farmington,  Minnesota;  each  to  acquire 
an  additional  8.33  percent,  for  a  total  of 
25.00  percent;  Kathleen  A.  Murray, 
Irving,  Texas,  to  acquire  a  total  of  25.00 
percent;  and  Robert  K.  Bauman, 
Kerkhoven,  Minnesota;  to  acquire  an 
additional  8.08  percent,  for  a  total  of 
25.00  percent,  of  the  voting  shares  of 
Kerkhoven  Bancshares,  Inc.,  Kerkhoven. 
Minnesota,  and  thereby  indirectly 
acquire  State  Bank  of  Kerkhoven. 
Kerkhoven,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Robert  H.  Crook,  Midwest  City, 
Oklahoma;  to  acquire  an  additional  2.79 
percent,  for  a  total  of  34.97  percent,  of 
the  voting  shares  of  First  Midwest 
Bancorp,  Inc.,  Midwest  City,  Oklahoma, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Midwest  City, 
Midwest  City.  Oklahoma. 

2.  Roger  D.  Durant  and  Rita  J.  Durant, 
both  of  Cameron,  Missouri;  to  acquire 
an  additional  42.14  percent,  for  a  total 
of  51.14  percent,  of  the  voting  shares  of 


Osbom  Bancshares,  Inc.,  Osbom, 
Missouri,  and  thereby  indirectly  acquire 
Horizon  State  Bank,  Cameron,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Januan,'  5. 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  96-411  Filed  1-10-96;  8:45  am) 

BILLING  CODE  621(M)1-F 


Butte  Bank  Sharps  '"c  :  Formation  of, 
Acquisition  by  o^  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  oresented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
5.  199R. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Butte  Bank  Shares,  Inc.,  Butte, 
Montana;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  First 
Citizens  Bank  of  Butte,  Butte,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary  5. 1996. 
Jennifer  J.  John.son, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-412  Filed  1-10-96;  8:45  am] 

BILLirJG  COCE  6210-01-F 


Corporacion  Bancaria  de  Espana; 
Notice  to  Engage  m  Certain 
Nonbanking  Activities 

Corporacion  Bancaria  de  Espana,  S.A., 
Madrid,  Spain  (Notificant),  has 


provided  notice  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  (BHC  Act)  and 
section  225.23(a)(3)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)(3)).  to 
engage  de  novo  through  its  indirect 
subsidiary,  Argentaria  International 
Securities,  Inc.,  New  York,  New  York,  in 
the  following  nonbanking  activities: 

(1)  Providing  investment  and 
financial  advisory  services; 

(2)  Providing  fiill  service  brokerage 
services; 

(3)  Acting  as  agent  in  the  private 
placement  of  all  types  of  securities;  and 

(4)  Acting  as  riskless  principal  in  the 
purchase  and  sale  of  all  types  of 
securities  on  behalf  of  customers. 

These  activities  would  be  conducted 
worldwide. 

Notificant  maintains  that  the  Board 
previously  has  determined  by  regulation 
or  order  that  the  proposed  activities  are 
closely  related  to  banking.  See  12  CFR 
225.25(b)(4)  (investment  advisory 
services);  12  CFR  225.25(b)(15)  and  PNC 
Financial  Corp,  75  Fed.  Res.  Bull.  396 
(1986)  (full  service  brokerage);  Bankers 
Trust  New  York  Corporation,  75  Fed. 
Res.  Bull.  829  (1989)  (acting  as  agent  in 
the  private  placement  of  securities  and 
purchasing  and  selling  securities  on  the 
order  of  investors  as  a  riskless 
principal).  Notificant  has  stated  that 
Company  would  conduct  these 
proposed  activities  within  the 
prudential  limitations  and  guidelines 
established  by  the  Board. 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
proposed  activities  to  be  conducted  by 
Notificant  "can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C.  1843(c)(8). 
Notificant  believes  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Notificant  maintains  that 
the  proposal  would  result  in  increased 
competition  and  gains  in  efficiency. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
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Federal  Reserve  System,  Washington. 
DC  20551.  not  later  than  January  25. 
1996.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  S 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simunarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary  5,  1996. 
jennifBr ).  JoIiiimml. 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  96-410  Piled  1-10-96;  8:45  am] 

MUJNO  COM  (nO-01-F 


jan^es  s  vur  3d."  ^shares,  Inc.; 
Acquis  '  '?^     '  C  .  "cany  Engaged  In 
perrnissiDie  N.-:"'Od.m!ng  Activities 

The  organization  listed  in  this  notice 
has  given  notice  under  §  225.23(a)(2)  or 
(e)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (e))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
'    gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute. 


summarizing  liie  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  not  later  than  January 
25, 1996 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  James  River  Bankshares.  Inc., 
Suffolk.  Virginia;  to  acquire  First 
Colonial  Bank.  F.S.B.,  Hopewell, 
Virginia,  and  thereby  engage  in 
operating  a  federal  savings  bank  and  its 
two  finance  subsidiaries,  pursuant  to  §§ 
225.25(b)(9)  and  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  5,  1996. 
Jemufer  J.  lohnson. 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  96-413  Filed  1-10-96;  8:45  am) 

aiLUNQ  COOC  S210-01-f 


Traxshares,  Inc.  et  at.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  appUcation  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  25. 1996. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Mirmesota  55480: 

1.  Traxshares,  Inc.,  LeCenter. 
Minnesota:  to  engage  de  novo  in  making 
loans  for  its  own  account  and 
purchasing  loans  from  its  subsidiary 
bank,  pursuant  to  §  225.2(b)(1)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  throughout  LeCenter, 
Minnesota. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  First  Lakewood,  Inc.,  Dover. 
Delaware,  and  Texas  Community 
Banchsares.  Inc.,  Dallas.  Texas;  to 
engage  de  novo  through  its  subsidies, 
Texas  Community  Financial  Services, 
Inc..  Dallas.  Texas,  and  Fiduciary 
Consulting  Services,  LLC,  Dallas.  Texas, 
in  providing  investment  or  financial 
advice,  pursuant  to  §  225.25(bl(4)  of  the 
Board's  Regulation  Y:  in  management 
consulting  to  depository  institutions, 
pursuant  to  §  225.25(b)(ll)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  5. 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  96-414  Filed  t-10-96:  8:45  ami 

BILUNG  CODE  S210-01-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Stanaara 
Advisory  Board;  Montny  Meeting 

AGENCY:  General  Accounting  Office. 
action:  Notice  of  Monthly  Meeting. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  as  amended, 
notice  is  hereby  given  that  a  meeting  of 
the  Federal  Accounting  Standards 
Advisory  Board  will  be  held  on 
Thursday,  January  25, 1996.  from  9:00 
A.M.  to  4:00  P.M.  in  room  7Cl3  of  the 
General  Accounting  Office,  441  G  St. 
NW..  Washington.  DC. 

The  purpose  of  the  meeting  is  to 
discuss  issues  arising  from  the 
December  5  public  hearing  on 


Supplementary  Stewardship  Reporting 
exposure  draft  and  also  to  discuss  issues 
related  to  the  Accounting  for  Revenue 
and  Other  Financing  Sources  exposure 
draft. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMA'  ON  CONTACT: 
Ronaid  S.  Young.  Lxecuuve  btaff 
Director.  750  First  St.  NE.,  room  1001, 
Washington,  DC  20002.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  Section  10(a)(2),  86 
Stat.  770.  774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(a)(2)  (1988));  41  CFR 
101-6.1015  (1990). 

Dated:  January  5,  1996. 
Ronald  S.  Young, 

Executive  Director. 

[FR  Doc.  96-397  Filed  1-10-96;  8.45  am] 

BILLING  CODE  161(M)1-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  D'uq  Adm^ristration 

G'-ais'ooTs  Regulatory  Partnership 
Meetng.  Pacific  Region;  Importing 
Community 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  (Office  of 
Regulatory  Affairs,  Office  of  the  Pacific 
Region,  Office  of  External  Affairs)  is 
announcing  a  free  public  meeting  as  a 
followup  to  a  meeting  held  in  April 
1995.  The  FDA  Office  of  the  Pacific 
Region  will  meet  with  interested 
persons  in  the  Pacific  Region  to  improve 
levels  of  communication  with  industries 
and  individuals  associated  with  the 
importation  of  FDA  regulated 
commodities,  provide  improved  levels 
of  consumer  protection  in  connection 
with  imported  commodities,  and  to 
address  specific  issues  related  to  the 
importing  industry.  Pacific  Region,  and 
FDA.  The  agency  is  holding  this 
meeting  to  promote  the  President's 
initiative  for  a  partnership  approach 
with  front-line  regulators  and  the  people 
affected  by  the  work  of  this  agency,  and 
to  create  local  partnerships. 
DATES:  The  public  meeting  will  be  held 
on  Thursday.  January  18,  1996.  from 
9:30  a.m.  to  3  p.m.  Registration  check- 
in  begins  at  9  a.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  FDA  Los  Angeles  District 
Office.  19900  MacArthur  Blvd..  suite 
300,  Irvine,  CA  92715-2445. 


FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Seattle  area:  George  F. 
Long.  Food  and  Drug 
Administration.  9935  Pacific  Hwy., 
Blaine.  WA  98230,  360-332-4032. 
Regarding  the  San  Francisco  area: 
Janet  Codor.  Food  and  Drug 
Administration.  1431  Harbor  Bay 
Pkw7.,  Alameda,  CA  94502-7070, 
510-337-6735. 
Regarding  the  Los  Angeles  area:  Mary 
J.  Ayling,  Food  and  Drug 
Administration.  222  West  Sixth  St., 
suite  700.  San  Pedro.  CA  90731, 
310-831-6123. 
Regarding  registration:  Maxine  K. 
Fritz  or  Hetal  S.  Sutaria,  Food  and 
Drug  Administration,  19900 
MacArthur  Blvd.,  suite  300.  Irvine. 
CA  92715-2445.  714-798-7694  or 
F.\X  714-798-7794. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  20.  1995  (60 
FR  19573).  FDA  announced  that  a  series 
of  Grassroots  Regulatory  Partnership 
meetings  would  be  held.  This  document 
announces  a  followup  meeting  to  the 
one  held  on  April  27,  1995,  in 
Burlingame,  CA.  Those  persons 
interested  in  attending  this  meeting 
should  FAX  their  name(s).  affiliation, 
address,  telephone  and  FAX  numbers, 
and  any  specific  questions  they  want 
addressed  at  the  meeting  to  Maxine  K. 
Fritz  or  Hetal  S.  Sutaria  (address  above). 
The  public  meeting  is  free  of  charge, 
however  due  to  space  limitations,  it  will 
be  necessary  to  check  with  the 
registration  contact  person(s)  listed 
above  prior  to  the  meeting  to  check  on 
space  availability.  The  goals  of  this 
meeting  are  to  assist  importers,  brokers 
and  others  associated  with  a  wide 
variety  of  products  being  imported 
through  the  Pacific  Coast  and  to  listen 
to  concerns  and  ideas,  and  to  identify 
next-steps  for  the  agency. 

Dated:  January  4. 1996. 

William  K  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-419  Filed  1-10-96;  8:45  am] 

BILLING  CODE  41MM)1-f 


[Docket  No.  95D-0375; 

Guidance  for  Industry  tor  the 
Submission  of  an  Environrre'^rsl 
Assessment  in  Human  Drug 
Applications  and  Supplements; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  guidance  entitled 


"Guidance  for  Industry  for  the 
Submission  of  an  Environmental 
Assessment  in  Human  Drug 
Applications  and  Supplements."  This 
document,  which  was  prepared  by  the 
Center  for  Drug  Evaluation  and  Research 
(CDER),  is  intended  to  provide  guidance 
on  how  to  prepare  environmental 
assessments  (EA's)  for  submission  to 
CDER  in  new  drug  applications  (NDA's), 
antibiotic  applications,  abbreviated  new 
drug  applications  (ANDA's).  abbreviated 
antibiotic  applications  (AADA's).  and 
investigational  new  drug  applications 
(IND's).  The  guidance  fiilfills  a 
commitment  made  in  the  President's 
National  Performance  Report, 
"Reinventing  Drug  and  Medical  Device 
Regulations,"  April  1995.  to  clarify 
through  guidance  current  EA 
procedures. 

DATES:  Written  comments  on  the 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"Guidance  for  Industry  for  the 
Submission  of  an  Environmental 
Assessment  in  Human  Drug 
Applications  and  Supplements"  to  the 
Consumer  Affairs  Branch  (formerly  the 
CDER  Executive  Secretariat  Staff), 
Center  for  Drug  Evaluation  and  Research 
(HFD-210),  7500  Standish  PI., 
Rockville.  MD  20855.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests.  An 
electronic  version  of  this  guidance  is 
also  available  via  Internet  by  connecting 
to  the  CDER  file  transfer  protocol  (FTP) 
server  (CDVS2.CDER.FDA.GOV)  using 
the  FTP.  Submit  written  comments  on 
the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Sager,  Center  for  Drug 
Evaluation  and  Research  [HFD-357), 
5600  Fishers  Lane.  Rockville.  MD 
20857,  301-594-6740,  FAX  301-594- 
6197,  Internet: 
SAGERN@CDER.FDA.GOV. 
SUPPLEMENTARY  INFORMATION:  NEPA 
requires  all  Federal  agencies  to  assess 
the  environmental  impacts  of  their 
actions  and  to  ensure  that  the  interested 
and  affected  public  is  informed  of 
environmental  analyses.  FDA  is 
required  under  NEPA  to  consider  the 
environmental  impact  of  approving  drug 
product  applications  as  an  integral  part 
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of  us  regulatory  process.  FD,a  s 
regulations  in  part  25  (21  CFR  part  25) 
specify  that  EAs  or  abbreviated 
environmental  assessments  (AEA's) 
must  be  submitted  as  part  of  certain 
NDA's.  antibiotic  applications.  ANDA's. 
AADA's.  IND's,  and  for  other  various 
actions.  This  guidance  provides 
information  on  how  to  prepare  EA's  for 
submission  to  CDER  for  these  drug 
product  applications.  Topics  covered  in 
this  guidance  include:  (1)  When 
categorical  exclusions  apply.  (2)  when 
to  submit  an  EA  or  AEA.  (3)  the  content 
and  format  of  EA's  or  AEA"s,  (4) 
approaches  to  determining  the 
environmental  fate  and  effects  of 
substances,  (5)  test  methods,  (6) 
treatment  of  confidential  information 
submitted  in  support  of  an  EA,  (7) 
special  considerations  associated  with 
EA's  for  genetically  altered  organisms 
and  materials  and  products  derived 
from  natural  sources.  (8)  EA 
documentation  for  foreign 
manufacturing  facilities,  and  (9)  drug 
master  files. 

CDER  encourages  industry  to 
implement  thte  use  of  the  content  and 
format  described  in  this  guidance  as 
soon  as  possible  because  standardized 
documentation  submitted  by  industry 
increases  the  efficiency  and  speed  of  the 
review  process.  Alternative  content  and 
format  styles  may  be  used  as  long  as  the 
regulatory  requirements  defined  in  part 
25  are  satisfied. 

Section  III.D.7.C  of  this  guidance 
describes  specific  circumstances 
(identified  as  Tier  0)  under  which 
format  items  7,  8.  9,  10, 11,  and  15  are 
uimecessary  and  may  be  omitted  from 
certain  environmental  assessments 
submitted  pursuant  to  §25.31a(a). 
Because  approval  of  a  product  under 
these  circumstances  is  unlikely  to  have 
a  significant  environmental  effect, 
submission  of  information  for  these 
format  items  will  not  ordinarily  assist 
ODER  in  determining  whether  an  action 
significantly  affects  the  environment. 
Therefore,  for  applications  already 
submitted  in  which  these  circumstances 
exist,  the  applicant  has  the  option  to 
withdraw  the  information  submitted  in 
format  items  7,  8,  9,  10.  11,  and  15;  and 
CDER  will  not  review  it.  The  applicant 
should  submit  an  amendment  to  the 
application  stating  that  the 
circumstances  described  in  Tier  0  exist 
in  the  application,  and  the  information 
is  being  withdrawn  for  format  items  7, 
8.  9, 10. 11,  and  15.  Because  CDER  is 
required  to  make  the  EA  and  a  finding 
of  no  significant  impact  (FONSI) 
publicly  available,  die  applicant  should 
provide,  along  with  the  letter,  a  revised 
EA  with  the  information  in  those  format 
items  deleted.  The  applicant  should 


certify  that  the  remaining  information 
has  not  been  revised  from  what  was 
previously  submitted.  To  avoid 
unnecessarily  complicating  the  review 
process  if  the  review  has  already  been 
completed,  the  applicant  should  state  in 
the  letter  that  it  waives  the  request  to 
withdraw  this  information  if  CDER  has 
prepared  a  FONSI  based  on  the 
previously  submitted  information. 
CUtK  requests  that  pending 
applications  be  amended  on  or  before 
February  12,  1996.  A  copy  of  the 
amendment  cover  letter  should  be  sent 
to  the  contact  person  (address  above). 
The  applicant  has  the  option  of 
checking  with  the  contact  person 
regarding  the  status  of  the 
environmental  review  for  its  pending 
application.  An  amendment  of  this  type 
will  not  affect  the  user  fee  due  date 
required  by  the  Prescription  Drug  User 
Fee  Act  of  1992  (Pub.  L.  102-571). 

Under  the  President's  reinventing 
government  (REGO)  initiatives 
announced  in  April  1995,  CDER  is 
reevaluating  its  environmental 
regulations  and  plans  to  reduce  the 
number  of  EA's  required  to  be  submitted 
by  industry  and,  consequently,  the 
number  of  FONSI's  prepared  by  the 
agency  under  NEPA.  FDA  will  publish 
in  a  future  issue  of  the  Federal  Register 
a  proposed  rule  concerning  proposed 
additional  categorical  exclusions  for 
those  actions  CDER  has  determined 
normally  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  quality  of  the  human  environment. 
This  guidance  explaining  how  to 
prepare  an  EA  when  required  by  current 
regulations  will  remain  in  effect  until 
superseded  by  revised  final  regulations 
or  new  CDER  guidance. 

Although  this  guidance  does  not 
create  or  confer  any  rights,  for  or  on  any 
person,  and  does  not  operate  to  bind 
FDA,  it  does  represent  the  agency's 
current  thinking  on  how  to  prepare 
environmental  assessments  for 
submission  to  CDER. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  lanuary  2,  1996. 
Williain  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  96-420  Filed  1-10-96:  8:45  ami 
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Investigational  Biological  Product 
Trtala;  Procedure  to  Monitor  Clinical 
Hold  Process;  Meeting  o'  Revew 
Committee  and  Request  tu' 
Submissions 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACDON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  of  the  clinical  hold  review 
committee,  which  reviews  the  clinical 
holds  that  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  has 
placed  on  certain  investigational 
biological  product  trials.  CBER  held  its 
first  clinical  hold  review  meeting  on 
May  17,  1995.  FDA  is  inviting  any 
interested  biological  product  company 
to  use  this  confidential  mechanism  to 
submit  to  the  committee  for  its  review 
the  name  and  number  of  any 
investigational  biological  product  trial 
placed  on  clinical  hold  during  the  past 
12  months  that  the  company  wants  the 
committee  to  review. 

DATES:  The  meeting  will  be  held  in 
February  1996.  Biological  product 
comp>anies  may  submit  review  requests 
for  the  February  meeting  by  January  30, 
1996. 

ADDRESSES:  Submit  clinical  hold  review 
requests  to  Amanda  B.  Pedersen,  FDA 
Chief  Mediator  and  Ombudsman,  Office 
of  the  Commissioner  (HF-7),  Food  and 
Drug  Administration,  rm.  14-105,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-3390. 

FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM-2).  Food 
and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448.  301-827-0379. 
SUPPLEMENTARY  INFORMATION:  FDA 
regulations  in  part  312  (21  CFR  part 
312)  provide  procedures  that  govern  the 
use  of  investigational  new  drugs  and 
biologies  in  human  subjects.  These 
regulations  require  that  the  sponsor  of  a 
clinical  investigation  submit  an 
investigational  new  drug  application 
(IND)  to  FDA  outlining  the  proposed  use 
of  the  investigational  product.  The  IND 
must  contain  the  study  protocol,  a 
summary  of  human  and  animal 
experience  with  the  product,  and 
information  on  the  product's 
characterization,  chemistry, 
pharmacology,  and  toxicology.  FDA 
reviews  an  IND  to  help  ensure  the  safety 
and  rights  of  human  subjects  of  research 
and  to  help  ensure  that  the  quality  of 
any  scientific  evaluation  of  a  drug  is 
adequate  to  permit  an  evaluation  of  the 
product's  efficacy  and  safety. 


If  FDA  determines  that  a  proposed  or 
ongoing  study  may  pose  significant  risks 
for  human  subjects  or  is  otherwise 
seriously  deficient,  as  discussed  in  the 
investigational  new  drug  regulations,  it 
may  impose  a  clinical  hold  on  the 
study.  The  clinical  hold  is  one  of  FDA's 
primary  mechanisms  for  protecting 
subjects  who  are  involved  in 
investigational  new  drug  or  biologic 
trials.  A  clinical  hold  is  an  order  that 
FDA  issues  to  a  sponsor  to  delay  a 
proposed  investigation  or  to  suspend  an 
ongoing  investigation.  The  clinical  hold 
may  be  placed  on  one  or  more  of  the 
investigations  covered  by  an  IND.  When 
a  proposed  study  is  placed  on  clinical 
hold,  subjects  may  not  be  given  the 
investigational  drug  or  biologic  as  part 
of  that  study.  When  an  ongoing  study  is 
placed  on  clinical  hold,  no  new  subjects 
may  be  recruited  to  the  study  and 
placed  on  the  investigational  drug  or 
biologic,  and  patients  already  in  the 
study  should  stop  receiving  therapy 
involving  the  investigational  drug  or 
biologic  unless  FDA  specifically  permits 
it. 

FDA  regulations  in  §  312.42  describe 
the  grounds  for  the  imposition  of  a 
clinical  hold.  When  FDA  concludes  that 
there  is  a  deficiency  in  a  proposed  or 
ongoing  clinical  trial  that  may  be 
grounds  for  the  imposition  of  a  clinical 
hold  order,  ordinarily  FDA  will  attempt 
to  resolve  the  matter  through  informal 
discussions  with  the  sponsor.  If  that 
attempt  is  unsuccessful,  the  agency  may 
order  a  clinical  hold. 

A  clinical  hold  is  ordered  by  or  on 
behalf  of  the  director  of  the  division  that 
is  responsible  for  review  of  the  IND.  The 
order  identifies  the  studies  under  the 
IND  to  which  the  clinical  hold  applies 
and  explains  the  basis  for  the  action. 
The  clinical  hold  o>  der  may  be  made  by 
telephone  or  other  means  of  rapid 
communication,  or  in  writing. 
Following  notification  of  the  clinical 
hold  by  telephone  or  other  means  of 
rapid  communication.  CBER  promptly 
provides  the  sponsor  with^a  written 
explanation  of  the  basis  for  the  clinical 
hold. 

The  clinical  hold  order  specifies 
whether  the  sponsor  may  resume  the 
affected  investigation  without  prior 
notification  by  FDA  once  the  deficiency 
has  been  corrected.  If  the  order  does  not 
permit  the  resumption  without 
notification,  an  investigation  may 
resume  only  after  the  division  director 
or  his  or  her  designee  has  notified  the 
sponsor  that  the  investigation  may 


proceed  Resumption  may  be  authorized 
by  telephone  or  other  means  of  rapid 
communication.  If  all  investigations 
covered  by  an  IND  remain  on  clinical 
hold  for  1  year  or  longer,  FDA  may 
place  the  IND  on  inactive  status. 

FDA  regulations  in  §  312.48  provide 
dispute  resolution  mechanisms  through 
which  sponsors  may  request 
reconsideration  of  clinical  hold  orders. 
The  regulations  encourage  the  sponsor 
to  attempt  to  resolve  disputes  directly 
with  the  review  staff  responsible  for  the 
review  of  the  IND.  If  necessary,  the 
sponsor  may  request  a  meeting  with  the 
review  staff  and  management  to  discuss 
the  clinical  hold. 

Over  the  years,  drug  sponsors  have 
expressed  a  number  of  concerns  about 
the  clinical  hold  process,  including 
concerns  about  the  scientific  and 
procedural  adequacy  of  some  agency 
actions.  FDA  undertook  several 
initiatives  to  evaluate  the  consistency 
and  fairness  of  the  Center  for  Drug 
Evaluation  and  Research's  (CDER's) 
practices  in  imposing  clinical  holds. 
First,  CDER  completed  a  centerwide 
review  of  clinical  holds  recorded  in 
their  management  information  system. 
While  some  differences  in  practice  and 
procedure  were  discerned  among 
divisions  in  CDER.  it  appeared  that  the 
procedures  specified  in  the  regulations 
were,  in  general,  being  followed,  and 
that  clinical  holds  were  scientifically 
supportable.  Second,  FDA  established  a 
committee  in  CDER  to  review  selected 
clinical  holds  for  scientific  and 
procedural  quality.  The  committee  held 
pilot  meetings  in  1991  and  met 
quarterly  through  1992.  The  committee 
currently  meets  semiannually  as  a 
regular  program. 

CBER  began  a  similar  process  to 
evaluate  the  consistency  and  fairness  of 
CBER's  practices  in  imposing  clinical 
holds  by  instituting  a  review  committee 
to  review  clinical  holds.  CBER  also 
plans  to  conduct  further  quality 
assurance  oversight  of  the  IND  process. 
CBER  held  its  first  clinical  hold  review 
committee  meeting  on  May  17,  1995, 
and  intends  to  make  the  clinical  hold 
review  process  a  regular,  ongoing 
program.  The  committee  last  met  in 
October  1995.  The  review  procedure  of 
the  committee  is  designed  to  afford  an 
opportunity  for  a  sponsor  who  does  not 
wish  to  seek  formal  reconsideration  of  a 
pending  clinical  hold  to  have  that 
clinical  hold  considered 
"anonymously."  The  committee 
consists  of  senior  managers  of  CBER,  a 


senior  official  from  CDER.  and  the  FDA 
Chief  Mediator  and  Ombudsman. 

Clinical  holds  to  be  reviewed  will  be 
chosen  randomly.  In  addition,  the 
committee  will  review  clinical  holds 
proposed  for  review  by  biological 
product  sponsors.  In  general,  a 
biological  product  sponsor  should 
consider  requesting  review  when  it 
disagrees  witli  the  agency's  scientific  or 
procedural  basis  for  the  decision. 

Requests  for  committee  review  of  a 
clinical  hold  should  be  submitted  to  the 
FDA  Chief  Mediator  and  Ombudsman, 
who  is  responsible  for  selecting  clinical 
holds  for  review.  The  committee  and 
CBER  staff,  with  the  exception  of  the 
FDA  Chief  Mediator  and  Ombudsman, 
are  never  advised,  either  in  the  review 
process  or  thereafter,  which  of  the 
clinical  holds  were  randomly  chosen 
and  which  were  submitted  by  sponsors. 
The  committee  will  evaluate  the 
selected  clinical  holds  for  scientific 
content  and  consistency  with  agency 
regulations  and  CBER  policy. 

The  meetings  of  the  review  committee 
are  closed  to  the  public  because 
committee  discussions  deal  with 
confidential  commercial  information. 
Summaries  of  the  committee 
deliberations,  excluding  confidential 
commercial  information,  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  rm.  12A-16, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  If  the  status  of  a  clinical  hold 
changes  following  the  committee's 
review,  the  appropriate  division  will 
notify  the  sponsor. 

FDA  invites  biological  product 
companies  to  submit  to  the  FDA  Chief 
Mediator  and  Ombudsman  the  name 
and  IND  number  of  any  investigational 
biological  product  trial  that  was  placed 
on  clinical  hold  during  the  past  12 
months  that  they  want  the  committee  to 
review  at  its  February  1995  meeting. 
Submissions  should  be  made  by  January 
30,  1996,  to  Amanda  B.  Pedersen.  FDA 
Chief  Mediator  and  Ombudsman 
(address  above). 

Dated:  lanuary  4, 1996. 

WUlian  K.  Htibbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  96-417  Filed  1-9-96;  9:27  ami 
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^f^     ..w".  .<-n<  mihe  Synahine  Act  (Pub. 
L  »4-H>*,  3  u.S.C.  552t)(«M3) 


FED€«Ai,  atstayt  S'STWH 


AOeiCY  HOLfiMQ  THE  MEETWiO:  Board  of 
Governors  of  the  Federal  Reserve 

Svst»m 

T»i€  »j*c    i  'E:  11:00  a.m.,  Tuesday, 
Jaiiuarv  16.  1996. 
PLACE:  Mamner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  2mh  and  21st  Streets 
NW..  Washington.  EX:  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  C0N9I0ERED: 

1.  Personoel  actions  (ap(>ointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PCraON  FOM  HOME  MK>MMTK> 
Mr  Josej>h  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 


(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  5, 1996. 
fcBiiiCBr  J.  Jehaaea, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  96-416  Filed  1-9-96:  9K)«  am) 
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This  sectKxi  of  ttie  FEDERAL  REGISTER 
ivnatos  editorial  correclKxis  of  prevKxisly 
pLiOHsr>ed  Pfestdential,  Rute,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  ttie  Federal 
Register  AgerKy  prepared  corrections  are 
'     .*•"  1    signed  documerrts  and  appear  in 
•"v  «K)'<>pnate  document  categories 
■•i^<-y>^ere  in  ttie  issue. 


D€PARTNI6N"f  Of  TRA*4S(»OHTATION 

Coast  Guam 

**  CFR  Parts  l2t),  128.  131,  132.  174. 


fCGC  8i'-0O4  »nc  CGD  i**-0'4- 


'fm* 


•6-AA" 


Of*«*»Ofe  S(*^>(»«>  Vessel* 
Correction 

In  rule  document  95-27870  beginning 
on  page  57630  in  the  issue  of  Thursday, 
November  16,  1995,  make  the  following 
corrections: 

(1)  On  page  57635,  in  the  first 
column,  in  the  third  full  paragraph,  in 
the  first  line,  "None"  should  read 
"Nine". 

(2)  On  page  57637.  in  the  third 
column,  in  the  last  paragraph,  in  the  last 
line  "through  its"  should  read 
"throughout". 

(3)  On  page  57643,  in  the  first 
column,  in  the  table  of  contents  under 


CFRl  1KK1\TK)N.  under  Suepctii  A— 
G«neral 

(a)  Jhe  contents  heading  for  §126.160 

during  repairs  or  alterations,  or  during 
riveting,  welding,  burning,  or  other  hot 
work. 

(b)  The  contents  heading  for  §126.170 
should  read  "Carriage  of  offshore 
workers". 

§126  220     fOarrecte^i 

(4)  On  page  57644,  in  the  second 
column,  in  §126.220,  in  the  fourth  line 

maximum"  should  read  "minimum". 

§12i.4ie     [C»fr»Ct©€lj 

(5)  On  page  57650,  in  the  second 

ro'umn    under  Sttbfiarl  D — F)«'<,igH 
Re4^in>nnent£  fer  Spei  ifk  SvsiPins,  the 
section  headintj    §128.310  '  should  read 

"Sl2ft  41fV 

§131.556     [Cerracted] 

(6)  On  page  57662.  in  the  third 
column,  in  §131. 550(a),  in  the  third  line 

"oa*"  ■should  rear!  "at". 

§131.575     [Corrected] 

(7j  (Jii  page  57663,  in  the  second 
column,  in  §131. 575(a).  in  the  fifth  line 

"oa<;t"  shoiiki  vpnr\  "least". 

§132.22«    fCoTfecied] 

(8i  Oil  page  ',"668,  in  the  table  for 
§132.220.  under  the  heading 
"Clas<=i  float  ion  (see  §132.210)".  in  the 
third  iNin     B-III  or  C-II"  should  read 
"B-H  or  C-H" 


§1 74.295    (Co'  ■  f^:  tee  j 

(9)  On  page  57672,  in  the  second 
column.in  §174.205ft)),  the  text 

{Alln\*rino  narapranK  fKVl  )  anA 

preceding  (b)(2)  should  be  removed. 

§175.95-2    [Cc.'-«.^Vf-d]  , 

(10)  On  page  3/b/4,  in  §175.05-2(b), 
in  the  third  column,  in  the  first 
paragraph,  in  the  last  line  "1996" 
should  read  "1998". 
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Correction 

bi  rule  document  95-24467  beginning 
on  page  51724  in  the  issue  of  Tuesday, 
October  3. 1995,  make  the  following     » 
correction: 

On  page  51725,  in  the  second  column, 
in  §  301.6109-2(0(2).  in  the  second  line, 
remove  "1"  after  "numbers". 
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The  rules  and  proposed  rules 
In  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Indusion  or 
exckiston  from  Oms  list  has  no 
legal  signiftcarKe. 

Rules  Going  Into  Effect 
Today 

EDUCATION  DEPARTMENT 

Direct  grant  programs; 
published  12-12-95 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Legislation  lobbying  cost 

prohibition;  published  12- 

12-95 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act: 


State  operating  permits 
programs- 
Nevada;  published  12-12- 
96 
TRANSPORTATION 
DEPARTMENT 
Coaisi   .juard 

Ports  and  waterway  safety: 
WrangeM  Narrows,  AK; 
regulated  navigation  area; 
'       "cJ  12-12-95 
TRA.Ns.PORTATtON 
DEPARTMENT 
Federal  aviation 
Adr'-"  St  ratio ' 
Airworthiness  directives: 
Lockheed;  published  12-27- 

95 
Pratt  &  Whitney;  published 
12-27-96 
TBASNP'.,"' A"  ':■>•< 

DEPAH'MtN' 

Nattonai  --•.qr'o'av   ''.i'"  ■; 
Saff'i    i  imin,str-at;i,>n 
Rui--     ■.'    '^     '  •  -  ■■■as: 
Reconsideration  of  rules; 
effect  on  judk:ial  review, 
published  12-12-95 


Comme 
Week 


Nf-  I, ' 


AGRICULTURE 
DEPARTMENT 
Agricultural  M,*n.,. -^g 
Service 

Cherries,  tart  grown  ir>- 
Michigan  et  al.;  comments 
due  by  1-16-96;  putslished 
1-2-96 
Raisins  produced  from  grapes 
grown  in  Califomia; 
comments  due  by  1-18-96; 
published  1-3-96 
AGRICULTURE 
DEPARTMENT 

Cooperative  Stai^"    -"s^-arch, 
Education,  and  Extension 
Service 
Grants: 
1890  Institution  capacity 
txjilding  grants  program; 
administrative  provisions; 
comments  due  by  1-19- 
96;  published  12-20-95 
Higher  Education  Challenge 
Grants  Program; 
administrative  provisions; 
comments  due  by  1-18- 

COMMfc»Ct   ::.tP4  =  "MtNT 
National  Ocean  ,    una 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  mackerel,  squid, 
arxl  butterfish;  comments 
due  by  1-17-96;  pubtislied 
12-21-96 
Gulf  of  Mexico  and  South 
Atlantic  coastal  migratory 


pelagic  resources  and 

South  Atlantic  shrimp; 
comments  doe  by  1-19- 
96:  published  12-21-95 

:OMMODITY  FUTURES 
TRADING  COMMISSION 
Practice  a-v  -"  ..eOi.'e: 
Ethics  training  tor 
registrants;  comments  due 
by  1-16-96;  published  12- 
■'4-95 
oepense  department 

Contracting  by  negotiation 
PuWk:  meeting;  comments 
due  by  1-16-96; 
pubiishetf  12-8-95 
Federal  Acquisition  Regulation 
(FAR): 

FAR  Part  15  rewrite; 
connnents  due  by  1-16- 
"r    :x>)ii.shpd  12-28-95 
ENVIRONMENTAL 
=  nO"tCTION   AGENCY 

motor  vehictes  and  engines: 
On-tx)ard  diagnostic 
systems- 

CompHcance  with  Federal 
requirements  by 
opbonal  compliance  with 
revised  California 
requirements;  comments 
due  by  1-16-96; 
published  11-1-95 
Air  poUutkxi;  standards  of 
performance  for  new 
stationary  sources: 
Municipal  waste  combustors; 
comments  due  by  1-18- 
96;  published  12-19-95 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  1-18-96;  put)lished 
12-19-95 
Clean  Air  Act: 
State  operating  permits 
program- 
Missouri;  comments  due 
by  1-16-96;  put)lished 
■2-15-95 
-EDE'-iAL 

COMMuNICA'^'ONS 
COMMISSION 
Radio  stations;  tattle  of 
assignments: 

Wyoming;  comments  due  by 
1-16-96;  putdished  12-4- 
95 
GENERA^   SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulatron 
(FAR): 

FAR  Part  15  rewrite; 
comments  due  by  ^-^6- 
96;  published  12-28-95 
^'BRARY  OF  CONGRESS 
CoDy-gfT  QTftce    Library  ot 
"ongress 

copyngnt  claims,  group 
registration  of  photographs; 


comments  due  by  1-18-96; 

:H,r;>rs^'e':.:     .  -^  -<- 
NATIONAL    AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 

(FAR): 

FAR  Part  15  rewrite; 
comments  due  by  1 -le- 
ge; Dublished  12-28-95 
NATiONA^   CRED!"^  UNION 
ADMINISTRATiON 
Credit  unions 

Organizatkjn  and  operations- 

Supen/isory  committee 
audits  and  verifications; 
comments  due  by  1-18- 
96;  put)lishec     "^    ~  9= 

PERSONNEL  MANAGEMENT 
OFFICE  I 

Prevailing  rate  systems 


*^ederai  wage  system  wage 
areas,  redefmibon  tor  oa\ 
setting  purposes 
comments  due  by  "  - "  8- 
96    pubiishec!  ^2- '9-95 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secu'ities: 

3ra2i'  et  al .  exemption  'or 

futures  contracts, 
comments  due  Dy   "-"9- 
96:  published  12-20-95 

SMALL  BUSINESS 
ADMINISTRATION 

Business  ioan  programs' 

■^eae'a:  'eguiator^,  review, 
comments  duo  bv  1-16- 
96.  puDiis^'ii^d  '"-'S-QS 


TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 
Aifworthine&s  directives: 
Avro;  comments  due  by  1- 

16-96;  published  11-16-95 
British  Aerospace; 
comments  due  by  1-16- 
96;  published  11-14-95 
Fokker;  comments  due  by 
1-16-96;  published  12-4- 
95 
Class  D  and  E  airspace; 
comments  due  by  1-17-96; 
published  12-18-95 
Class  E  airspace;  comments 
due  by  1-19-96;  published 
12-18-95 
Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  1-19-96; 
published  12-21-96 


TRANSPORTATION 

CEPAR'MEN' 

^atio-.a-  -ii'jr-way  Traffic 
.^atety  Ad.-^'in,stration 

Motor  vehicle  safety 
standards: 

Brake  hoses- 
Whip  resistance  test; 
comments  due  tyf  ^-^\6- 
96:  Dut)lished  11-16-95 

TFEiS.,^'  :;epi~''MENT 

Custor-i^  Sf^-vice 

Country  oi  origin  marking: 

Proximity  to  geographic 
kxation  mari<ing  other 
tfian  country  of  origin  on 
imported  articles; 
requirements;  comments 
due  by  1-16-96;  putillshed 
11-16-95 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  amj  appiicatici^  ar^  aQency 
statements  of  organization  and  functions  are 
examples  of  documents  appeahng  in  this 
section. 


-EDEi=!Ai 


[No.  96-N-1] 


JSING  FINANCE  BOARD 


^otice  0'  Feoera'  Home  Loan  Bank 
Merr^bers  Seiected  tcr  Communiry 
SuDpo.rt  Review 

A  jENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

-,.  MM  ft  by:  The  Financial  Institutions 
.,_.„;;..,  Recovery,  and  Enforcement  Act 
of  1989  added  a  new  Section  10(g)  to  the 
Federal  Home  Loan  Bank  Act  of  1932 
requiring  that  members  of  the  Federal 
Home  Loan  Bank  (FHLBank)  System 
meet  standards  for  community 
investment  or  service  in  order  to 
maintain  continued  access  to  long-term 
FHLBank  System  advances.  In 
compliance  with  this  statutory  change, 


the  Federal  Housing  Finance  Board 
(Housing  Finance  Board)  promulgated 
Community  Support  regulations  (12 
CFR  Part  936).  Under  the  review  process 
established  in  the  regulations,  the 
Housing  Finance  Board  will  select  a 
certain  number  of  members  for  review 
each  quarter,  so  that  all  members  that 
are  subject  to  the  Community 
Reinvestment  Act  of  1977,  12  U.S.C. 
2901  et  seq.,  (CRA),  will  be  reviewed 
once  every  two  years.  The  purpose  of 
this  Notice  is  to  announce  the  names  of 
the  members  selected  for  the  eighth 
quarter  review  (1994-95  cycle)  under 
the  regulations.  The  Notice  also  conveys 
the  dates  by  which  members  need  to 
comply  with  the  Community  Support 
regulation  review  requirements  and  by 
which  comments  from  the  public  must 
be  received. 

DATES:  Due  Date  For  Member 
Community  Support  Statements  for 
Members  Selected  in  Eighth  Quarter 
Review:  February  29.  1996. 

Due  Date  For  Public  Comments  on 
Members  Selected  in  Eighth  Quarter 
F^:  •  ;■.    February  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
i--^' J  :.  X   McKenzie,  Associate  Director, 
Office  of  Housing  Finance,  (202)  408- 
2845,  Federal  Housing  Finance  Board. 
1777  F  Street,  N.W.,  Washington,  D.C. 


20006.  A  telecommunications  device  for 
deaf  persons  (TDD)  is  available  at  (202) 
408-2579. 

SUPPLEMENTARY  INFORMATION: 

A.  Selection  for  Community  Support 
Review 

The  Housing  Finance  Board  currently 
reviews  all  FHLBank  System  members 
that  are  subject  to  CRA  approximately  - 
once  every  two  years.  Approximately 
one-eighth  of  the  FHLBarik  members  in 
each  district  will  be  selected  for  review 
by  the  Housing  Finance  Board  each 
calendar  quarter.  To  date,  only  members 
that  are  subject  to  CRA  have  been 
reviewed.  In  selecting  members,  the 
Housing  Finance  Board  follows  the 
chronological  sequence  of  the  members' 
CRA  Evaluations  post-July  1.  1990,  to 
the  greatest  extent  practicable,  selecting 
one-eighth  of  each  District's 
membership  for  review  each  calendar 
quarter.  However,  the  Housing  Finance 
Board  will  postpone  review  of  new 
members  until  they  have  been  System 
members  for  one  year. 

Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or 
Community  Support  performance  of  the 
institutions  listed. 


K    1  i>\    .1  Hii  Bank  Member->  To  Be  Reviewcil  m  the  Eighth  Quarter,  Grouped  by  FHLBank  District 


Memtjer 


City 


State 


Federal  Hon^  Loan  Bank  of  Bostor— District  1 

Post  Ofltce  Bo»  9^06 
Boston.  Massachusetts  32206  9106 


Savings  Bank  of  DantHjry  

Putnam  Trust  Company  of  Greenwich 

Mechanics  Savings  Bank  

Stafford  Savings  Bank 

Tomngton  Savings  Bank 

New  England  Bank  and  Trust  Company  

Bndgewater  Savings  Bank  

Hudson  National  Bank  

Lexington  Savings  Bank 

City  Savings  Bank  of  PittsfieW 

Winter  Hill  Federal  Savings  Bank  

Wet)Stei  Five  Cents  Savings  Bank  

Mutual  Federal  Savings  Bank — Plymouth  County 

Winchester  Savings  Bank  

Biddeford  Savings  Bank 

Ocean  National  Bank  * , 

Ledyard  National  Bank 

Pemigewasset  National  Bank^ 

Woodsville  Guaranty  Savings*  Bank 

Community  National  Bank 

First  r^iational  Bank  of  Onwell  , 

Wells  River  Savings  Bank 


Danbury 

Greenwich  

Hartford  

Stafford  Springs 

Torrington  

Windsor  

Bridgewater  

Hudson  

Lexington 

Pittsfield 

Somerville 

Wel)ster 

Whitman  

Winchester  

Biddeford  

KennetHjnk  

Hanover 

Plymouth  

Woodsville 

Dertjy 

Onwell  

Wells  River 


CT 

CT 

CT 

CT 

CT 

CT 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

ME 

ME 

NH 

NH 

NH 

VT 

VT 

VT 
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Member 


City 


State 


UMI 


Federal  Home  Loan  Bank  of  New  York— District  2 

Seven  World  Trade  Center 

22nd  Floor 

New  York,  New  York  10048-1185 


Unrted  Jersey  Bank  

Covenant  Bank  for  Savings  

Manville  Savings  Bank,  sla  

Sterling  Bank  

Roselle  Savings  Bank  

Sumnnii  federal  Savings  and  Loan  Association 

Wayne  Savings  Bank,  FSB - 

Seneca  FS&LA  

Central  National  Bank  _ 

Community  Bank,  N.A 

Cartfiage  FSALA  

Lake  Shore  SALA 

Sunrise  Federal  Savings  Bank „ 

Savings  Bank  of  tt>e  Finger  Lakes 

Evergreen  Bank,  N.A  

First  National  Bank  of  Jeffersonville  

Sound  FS&LA 

North  Fork  Bank  

Bank  Audi  (USA)  - 

The  Oneida  Valley  National  Bank 

Skaneateles  Savings  Bank  „ 

Geddes  FS&LA  - 

R-G  Premier  Bank  of  Puerto  Rico 

First  Virgin  Islands  FSB  


Hackensack  .. 
Haddonfield  .. 

Manville  

Mount  Laurel 

Roselle  

Summit  

Wayne  

Baldwinsville  . 
Canajoharie  .. 

Canton 

Carthage 

Dunkirk  

Farmingdale 

Geneva  

Glens  Falls  .. 
Jeffersonville 
Mamaroneck 

Mattituck  

New  York 

Onetda 

Skaneateles  . 

Syracuse  

Guaynalx)  .... 
St.  Thomas  .. 


Federal  Home  Loan  Bank  of  Pittsburgh — District  3 

601  Grant  Street 

Pittsburgh.  Pennsylvania  15219-4455 


Ambassador  Bank  of  the  CommonweaJth 

First  National  Bank  of  BenAnck  

American  Eagle  Savings  Bank,  PaSA  

Reliable  Savings  Bank.  PaSA  

Commerce  Bank  Hamsburg 

Pioneer  American  Bank.  N.A  

FNB  Bank,  N.A  

First  Sterling  Bank 

Deposit  Bank  

Marquette  Savings  Bank 

Adanns  County  National  Bank  

First  National  Bank  of  Greencastle  

First  FS&LA  of  Harnsburg  

Huntingdon  Valley  FS&LA 

Merchants  National  Bank  of  Kittanning  .... 

Fulton  Bank  

Citzens  National  Bank  of  Lansford 

Lebanon  Valley  National  Bank 

The  Fir^t  National  Bank  of  Leechburg 

First  Nabonal  Bank  in  Lilly  \ 

S&LA  of  Milton 

First  Western  Bank,  N>  

Berean  Federal  Savings  Bank  

Regent  National  Bank  

Republic  Bank  

FkJelity  Savings  Sank 

Prestige  Bank,  A  FSB    

Spnng  Hill  Savings  Bank.  F  S.B    

Progress  Federal  Savings  Bank „. 

Henfage  National  Bank  

First  Western  Bank.  FSB  

West  Milton  State  Bank 

Bank  of  Raleigh 

Bank  of  Charles  Town 

Huntington  National  Bank  West  Virginia  .. 

F&M  Bank — Martinstxjrg  

Potomac  Valley  Bank  

First  State  Bank  and  Taist „ 

Bank  of  Ripley  

Capon  Valley  Bank 


Allentown  

Berwick  

Boothwyn 

Bndgeville 

Camp  Hill 

Cartxjndale 

Danville 

Devon  

DuBois 

Erie  

Gettystjurg  

Greencastle  

Hamsburg 

Huntingdon  Valley 

Kittanning  

Lancaster 

Lansford  

Lebanon  

Leechburg  

Ully  

Milton  

New  Castle 

Philadelphia 

Philadelphia 

Philadelphia 

Pittsburgh  

Pittsburgh 

Pittsburgh  , 

Plymouth  Meeting 

PottsvJile  , 

Sharon 

West  Milton  ^., 

Beckley  

Charles  Town  

Charleston  

Martinsburg  

Pelerslxjrg 

Rainelle  

Ripley  

Wardensville 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

PR 

VI 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 


Member 

City 

State 

Citizens  Bank  of  Weston,  Inc 

Weston 

WV 

Federal  Home  Loan  Bank  of  Atlanta — District  4 
Post  Office  Box  105565 
Atianta,  Georgia  30348 


Farmers  and  Merchants  Bank 

Cullman  Savings  Bank  

Dothan  Federal  Saving  Bank 

Fort  Deposit  Bank  1 

Gulf  Federal  Bank,  a  FSB 

First  Metro  Bank 

West  Alabama  Bank  and  Trust 

Bank  Independent  

First  National  Bank  of  Stevenson  

First  State  Bank  of  Tuscaloosa 

Elmore  County  Bank  

Franklin  National  Bank  of  Washington,  D.C 

Banyan  Bank  

First  United  Bank 

First  National  Bank  of  Southwest  Florida  .... 

Firstment  Bank.  FSB  

Popular  Bank  of  Florida  

Sun  Bank/Treasure  Coast 

Bank  of  North  America 

First  FSB  of  Citms  County 

CNB  National  Bank  

Chase  Federal  Bank,  A  FSB 

Consumers  Savings  Bank „ 

Executive  National  Bank 

Gulf  Bank 

Fifth  Third  Bank  of  Florida  

Chemical  Bank,  FSB  

Madison  S&LA 

Sunshine  State  FS&LA  

West  Coast  Bank  

Partners  Bank  of  FlorkJa  

National  Bank  of  Commerce 

Community  National  Bank 

Georgia  National  Bank  

First  National  Bank  of  Northwest  Georgia  ... 

Bartow  County  Bank  

First  Community  Bank  and  Trust  

Bank  of  Ellijay 

Towns  County  Bank  

Charter  Bank  and  Tmst  Company 

Crawford  County  Bank  , 

First  Bullock  Bank  &  Trust  Company , 

Allied  Bank  of  Georgia  , 

Unrted  Bank  of  Pike  , 

Fairfax  Savings,  a  FSB  

Hartxjr  Bank  of  Maryland 

Colombo  Savings  Bank,  F.S.B 

EnfieW  Savings  Bank,  SSB  

Four  Oaks  Bank  &  Trust  Company 

Kenly  Savings  Bank,  S.S.B 

Bank  of  Union 

Triangle  Bank  „ 

Roanoke  Rapids  Savings  Bank,  SSB  

Summif  Savings  Bank  

Home  SB  of  Siler  City,  S.S.B 

Jackson  Savings  Bank,  SSB 

Tarboro  Savings  Bank,  SSB  „... 

Peoples  Savings  Bank,  S.S.B 

Security  FSB  of  Soutti  Carolina 

Anderson  National  Bank  

Summit  National  Bank 

Greenwood  Bank  and  Trust 

Palmetto  State  Bank  

First  National  South 

Newtjerry  Federal  Savings  Bank  , 

Highlands  Union  Bank 

Franklin  National  Bank  of  Virginia 


Centre 

Cullman  

Dothan 

Fort  Deposit ...... 

Mobile 

Muscle  Shoals  .. 

Reform 

SheffieW  

Stevenson  

Tuscaloosa 

Wetumpka  

Washington  

Boca  Raton  

Boca  Raton  

Cape  Coral  

Clearwater  

Coral  Gat}les  .... 

Fort  Pierce 

Ft  Lauderdale  .. 

Inverness 

Lake  City  

Miami 

Miami 

Miami 

Miami 

Naples  

Palm  Beach 

Palm  Hartjor , 

Plant  City 

Sarasota  

Tampa  

Winter  Park  ....... 

Ashburn  :.. 

Athens  

Calhoun  

Cartersvjile 

Cartersville  

EIHjay 

Hiawasee 

Marietta  

Roberta  

Statesboro 

Thomson  

Zebulon  

Baltimore  

Baltimore  

Bethesda 

Enfield  

Four  Oaks  

Kenly  

Monroe  

Raleigh  

Roanoke  Rapids 

Sanford 

Siler  City 

Sylva 

Tartwro 

Wilmington 

Aiken  

Anderson 

Greenville  

Greenwood 

Hampton 

Marion  

Newtieny  

Abingdon  

Alexandria  


Bank  of  Clarke  County I  Benyville 


AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

DC 

PL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

MD 

MD 

MD 

NC 

NO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 
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UMI 


Member 


Guaranty  Savings  and  Loan,  F.A 

Miners  &  Merchants  Bank  &  Trust  Co 

Rockingham  Heritage  Bar*  - 

Chesapeake  Bank 

First  Bank  arxj  Trust  Corrpany „ 

Bank  of  Manon  

Hentage  Bank  and  Trust  ..._ 

Resource  Bank 

Fauquier  Bank  

F  4  M  Bank— Winchester _ 


City 


Charlottesville 

Grundy  

Hamsonburg  .. 

Kilmarnock 

Lebarx)n  

Manon  .. 

Nkarlolk  

Virginia  Beach 

Warrenton 

Winchester  .... 


Federal  Home  Loan  Bank  of  Cincinnati— District  5 

Post  Office  Box  598 

Cincinnati,  Ohio  45201 


N> 


Auburn  Banking  Company  „... 

United  Commonwealth  Bank 

Farmers  State  Bank  

Bowling  Green  Bank  &  Trust  Corrpany. 

First  National  Bank  of  Brooksviie  _ 

Brownsville  Deposit  Bank — _... 

Hentage  Bank,  Inc — 

Community  Trust  Bank.  F.S.B  

Farmers  Bank 

First  Natonal  Bank  of  CHnton  

Amencan  Fideiity  Bank  &  Trust  Co 

Bank  of  Crittenden  — 

Bank  of  Otno  County 

EHdon  Bank  and  Trust  Company 

Farmers  Deposit  Bank  _ 

Bank  of  Kerrtucky  

First  FSB  of  Frankfort — 

Commercial  Bank  of  Grayson  

First  National  Bank  of  Grayson 

Hebron  Deposit  Bank  

OhK.  VaHey  National  Bank  

First  City  Bank  and  Trust  Company 

Horse  Cave  State  Bank  

Peoptes  Bank  of  HustonviHe  

hfyden  Citizens  Bank,  Inc 

Cikzens  Guaranty  Bank  

Cituens  Bank  &  Trust  Company — 

Peoples  Bank  

Lewisburg  Banking  Company  _ 

Vine  Street  Trust  Company 

First  National  Bank  and  Trust  

Lorxjon  Bank  and  Trust  Company 

lUid-Amenca  of  LouisviHe  and  Trust  Company 

Stock  Yards  Bank  &  Trust  Conpany  — 

First  State  Bank  and  Trust  Conpany  „ 

First  National  Bank  of  MayfieU 

Citizens  Bank  . 

Peoples  Bank  „ 

First  Farmers  Bank  &  Trust  Company  

Citizens  Bank  &  Trust  Company  of  Paducah  .. 

Paducah  Bank  and  Tnjst  Company 

Kentucky  Bank  

Fanners  Bank  and  Tnjsf  Conlpany  — _... 

RRhmond  Bank  arxj  Trust  Company — 

Kentucky  Bar*  arx)  Trust  Company  

Soulfwm  Deposit  Bank  

SaytersviHe  National  Bank 

Peoples  Bank  

Citizens  Union  Bank  of  Shelt>yville  

Alliance  Bank 

First  4  Farmers  Bank  of  Somerset  

First  4  Peoples  Bank  _ 

First  National  Bank  &  Trust  Co  _..„ 

Bank  of  tfie  Mountains  

Winchester  Federal  Savings  Bank 

North  Akron  Savings  Association 

Andover  Bank „ , 

Sutton  State  Bar*  

Blue  Ash  BmkJmg  4  Lo«vi  Compare 


Auburn 

Benton  , 

Booneville 

Bowlir>g  Green 

Brooksville  

Brownsville  

Burlington  

CamptiellsviMe 

Clay  

Clinton  

Gorton 

Cnttenden 

Durxlee 

Elkton  

Eminerx*  

Florence  

Frankfort 

Grayson  

Grayson 

Hetxon 

HerxJerson 

Hopkinsville  .... 
Horse  Cave  .... 

Hustonvilie  

Hyden  

Ifvirw 

Jackson  

Letarxxi  

Lewistxjrg  

Lexington 

London  

London  .„ 

Louisville 

Louisviile 

Manchester 

MayieM 

Morahead  ...... 

Murray  

Owenton 

Paducah  

Paducah  

Pans  

Pnnceton  

Richmond  

Russell 

RusseHviHe  

Salyersville  

Sandy  Hook  .... 

Shelbyville  

Somerset  

Somerset  

Sphngfiekj  

Versailles 

West  Liberty  ... 

Wirwhester  

Akron  

Arxlover 

Attrca 

Blue  Ash 


State 


VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

OH 

OH 

OH 

OH 


Member 


First  National  Bank  Northwest  Ohio 

FourxJation  Savings  Bank  

Provident  Bank  

Park  View  Federal  Savings  Bank  

Fifth  Third  Bank  of  Columbus  

Union  Bank  Company  

State  Bank  arxJ  Trust  Company 

Ohio  Bank 

Ohio  Valley  Bank  Company  

Harrison  Building  and  Loan 

Patriot  Federal  Savings  Bank  

Bank  of  Leipsic  Company  

Peoples  Banking  and  Trust  Company  .... 

Manon  Bank  

Minster  State  Bank „ 

Farmers  State  Bank  4  Trust  Company  ... 

Citizens  Banking  Company  

Sherwood  State  Bank  

Citizens  State  Bank 

First  Bank  of  Ohio,  Tiffin  , 

Mid  American  National  Bank , 

National  Bank  and  Trust  , 

Woodsfield  Savings  4  Loan  Company  ... 
Mahoning  National  Bank  of  Youngstown  , 

First  State  Bank 

Citizens  Bank  „ _ 

Union  Planters  Bank  of  the  Cumberlands 

First  Bank  of  Polk  County  

Union  Planters  National  Bank  

First  State  Bank  of  Covington  

Meigs  County  Bank  

Weakley  County  Bank 

First  Exchange  Bank  

Franklin  National  Bar* 

Bank  of  Friendship  

Union  Planters  Bank  of  West  TN 

BankFirst 

First  Knoxville  Bank 

First  National  Bank  of  LaFollette 

McKenzle  Banking  Company  

Security  FS4LA  

Financial  Federal  Savings  Bank  

First  Commercial  Bank 

First  Tennessee  Bank,  N.A  

Nashotia  Bank , 

Nashville  Bank  of  Commerce 

Munford  Union  Bank  

Bank  of  Ripley  

Hardin  County  Bank , 

Valley  Bank  

Ban|(  of  Commerce  

First  Volunteer  Bank  ...■ 

Wayne  County  Bank  


City 

Bryan  

Cincinnati 

Cirrcinnati 

Cleveland  

Columbus  

Columtjus  Grove  

Defiance  

FincHay 

Gallipolis 

Harrison 

Harrison 

Leipsk:  

Marietta  

Marion  

Minster 

New  Madison  

Salineville 

Shenwood  

Strasburg 

Tiffin ; 

Toledo  

Wilmington 

Woodsfield 

Youngstown 

Brownsville 

Colliervilie  

Cookeville 

Copperhill  

Cordova 

Covington  

Decatur 

Dresden 

Dyersburg ; 

Frar*lin 

Friendship 

Humboldt  

Knoxville  

Knoxville  

LaFollette 

McKenzie 

McMlnnville 

Memphis 

Memphis 

Memphis 

Memphis 

Memphis 

Munford  

Ripley  

Savannah  

Sweetwater , 

Trenton  

Union  City  ...'. 

Waynest>oro  


Federal  Home  Loan  Bank  of  Indianapolis— District  6 

P.O.  Box  60 

Indianapolis,  Indiana  46205-0060 


Central  National  Bank  4  Trust  Co  .. 

Bloomfield  Stale  Bank 

Wayne  Bank  and  Tnjst  Company  ... 

Citizens  National  Bank  

Old  National  Bank  

Fowler  State  Bank 

Peoples  State  Bank  of  Francesville 

Friendship  State  Bank 

Goodland  State  Bank 

Sand  Ridge  Bank  

First  Bank  of  Huntingburg  

German  Amencan  Bank 

Lafayette  Bank  4  Trust  Company  ... 

Union  County  National  Bank 

Lynnville  National  Bank 

Star  Financial  Bank 


Attica    

Bloomfiekj 

Cambridge  City 

Evansville  

Evansville  , 

Fowler , 

Francesville  

Friendship 

Goodland 

Highland  

Huntingburg  

Jasper  

Lafayette 

Liberty 

Lynnville  

Marion  


State 


OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
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Member 


Citizens  State  Bank  of  ^4ew  Castle 

Star  Financial  Bank  *.. 

Union  Bank  &  Trust  Company 

State  Bank  of  Oxford 

Orange  County  Bank 

First  Federal  Savings  Bank _„ 

First  Source  Bank — 

Society  Natwnal  Bank  

First  NationaJ  Bank.  Valparaiso 

Veedersixirg  State  Bank 

Merctiants  Bank  &  Trust  Company 

Centier  Bank _ 

Shore<ir>e  Bank  — - 

State  Bank  of  Caledor«a  

Century  Bank  and  Trust  : 

Southern  Michigan  Bank  arxJ  Trust  

First  State  Bank 

OW  State  Bank  of  Fremont  

BayBank  ~ 

Bank  of  HudsonviHe  „ 

Independent  Bank  » 

lonta  County  National  Bank  

iwliners  State  Bank  of  Iron  River „ 

Peninsula  Bank  

Arcadia  Bank  and  Trust  Company 

Dart  National  Bank  ~ 

First  Nabonal  Bank  &  Trust 

Oxford  Bank  

Independent  Bank-West  Michigan  

Sauft  Bank  

State  Savings  Bank  of  Scottvillf „ 

Peoples  State  Bank '. 

United  Bank  and  Trust  


City 


New  Castle 

New  Castle 

North  Vernon 

Oxford 

Paoli  ^ 

Rochester 

South  Bend  

South  Bend  

Valparaiso  

Veedersburg  

West  Hamson  .... 

Whiting  

Benton  Hartxx  .... 

Caledonia  

Coldwater  

CoMwater  

Decatur 

Fremont 

Gladstone 

HudsonviHe 

Ionia 

Ionia 

Iron  River 

Ishpeming 

Kalamazoo 

Mason  

Merx>minee 

Oxford 

Rocklord  

Sault  Saint  Mane 

Scottville  

St.  Joseph  

Tecumseh 


Federal  Home  Loan  Bank  of  Chicago— District  7 
1 1 1  East  Wacker  Drive 

Suite  700 
Chicago,  Illinois  6060t 


State  Bank  of  Aviston 

Beardstovim  Savings  s.b 

First  FS4LA  

First  National  Bank  of  Blue  Island  

First  Bank,  B.C 

Farmers  State  Bank  of  Ferris 

Chester  Savings  Bank,  FSB  

Columbia  National  Bank  of  Chicago  ...., 

LaSalle  Northwest  National  Bank  , 

Mid-America  National  Bank 

Republic  Bank  of  Chicago 

St.  Anthony  Bank,  a  FSB  

Amencan  SALA  

First  National  Bank  of  Decatur 

First  Bank  South 

East  Dubuque  Savings  Bank  '... 

Bank  of  Edwardsville 

C.P.  Burnett  and  Sons,  Bankers 

First  State  Bank  of  Eldorado 

First  Bank  of  Eureka  

Ftora  Savings  Bank  

Hentage  Glenwood  Bank  « 

Bank  of  Ladd  : 

LaSalle  Bank  of  Lisle  

Litchfield  Community  Savings,  S.B  

Clay  County  State  Bank 

Union  National  Bank  

Manteno  Bank  

Community  Savings  Bank 

First  FSB  of  Mascoutah  

First  FS&LA  of  Mattoon 

First  FSB  of  Moline  .'... 

Morton  Community  Bank 

Mt.  Morris  Savings  and  Loan  

First  Colonial  Bank  of  DuPage  County 


Aviston 

Beardstown  .... 
Bloomington  ... 

Blue  Island  

Capron 

Carthage 

Chester „.... 

Chicago  

Chicago  

Chicago  

Chicago  

Ccero  

Danville 

Decatur 

Dixon  

East  Dutxique 
Edwardsville  ... 

Ektorado  

Ektorado , 

Eureka  

Flora  

Glenwood  

Ladd  , 

Usle  

LrtchfieW  

Louisville 

Macomb 

Manteno  

Manon  

Mascoutah 

Mattoon  

Moline  

Morton  

Mt.  Morris  

Naperville  


Member 


State 


UMI 


Oak  Brook  Bank  

First  National  Bank  of  Oblong 

OIney  Trust  Bank  

First  Federal  Bank,  FSB 

Com  Belt  Bank  and  Trust  Company 

Bank  of  Rantoul 

First  National  Bank  &  Trust  Co 

Northwest  Bank  of  Rockford  

State  Bank  of  Shen-ard  

Sterling  Federal  Bank,  F.S.B  

Streator  Home  B&LA 

Union  Bank  

First  National  Bank  of  Sullivan 

Thomson  State  Bank 

Tiskilwa  State  Bank ^ 

Tempo  Bank,  FSB 

Banterra  Bank  of  Vienna 

Iroquois  FS&LA  

Watseka  First  National  Bank 

Weldon  State  Bank  and  Tnjst 

First  Banking  Center — Albany 

Rock  Savings  Bank,  S.A  

First  Banking  Center — Burlington  ...., 

De  Forest-Mornsonvile  Bank 

Charter  Bank  Eau  Claire  .'. 

Firstar  Bank  Fond  du  Lac,  N.A  

Grafton  State  Bank 

Heritage  Bank  Rock  County.  N.A  ... 

Bank  of  Kaukauna , 

F&M  Bank — Larx:aster  , 

Marshfield  Savings  Bank  .^ I, 

McFarland  State  Bank 

Norwest  Bank  Wisconsin,  N.A  

First  National  Bank  and  Trust  

Firstar  Bank  Oshkosh.  N.A  

United  Bank 

OwervCurtiss  State  Bank 

Peoples  State  Bank 

Praine  City  Bank  

F&M  Bank— Northeast 

Bank  of  Turtle  Lake 

State  Bank  of  Withee  


City 

Oak  Brook  

OtJiong 

OIney  

Paris  

Pittsfield 

Rantoul  

Rochelle  

Rockford  

Shenard  

Sterling  

Streator 

Streator 

Sullivan 

Ttx)mson  

Tiskilwa 

Trenton 

Vienna  

Watseka  „... 

Watseka  

Weldon  

Albany  

Beloit  

Burlington 

De  Forest  

Eau  Claire  

Fond  du  Lac 

Grafton  ; 

Janesville 

Kaukauna 

Lancaster 

MarshfieW , 

McFarland  

Milwaukee  , 

Monroe  

Oshkosh  

Osseo  

Owen  

Prairie  du  Chien  

Prairie  du  Chien  

Pulaski 

Turtle  Lake  

Withee  


federal  Home  Loan  Bank  of  Des  Mo'^es — District  • 
Des  Moines,  Iowa  50309 


Iowa  State  Bank  ^ 

First  State  Bank 

Iowa  State  Bank  and  Trust  Company 

First  Central  State  Bank 

Community  First  State  Bank  

Bankers  Trust  Company  

Brenton  National  Bank  

American  Trust  and  Savings  Bank  .... 

First  Security  State  Bank  

Gamavlllo  Savings  Bank  

Iowa  State  Bank  

United  Bank  of  Iowa 

Iowa  State  Bank  and  Trust  Company 
Le  Mars  Bank  and  Trust  Company  .... 

Luana  Savings  Bank  

Boatnnen's  Bank  of  North  Iowa  - 

Central  State  Bank  

Nevada  National  Bank  

Mahaska  State  Bank  

Central  Valley  Savings,  FSB 

Pioneer  Bank 

Commercial  Trust  &  Savings^ank 

First  State  Bank /. 

American  Savings  Bank  ...'. 

West  Des  Moines  State  Bank 

Farmers  Trust  and  Savings  Bank  

Security  State  Bank  of  Aitkin,  Inc 


Algona  

Britt  

Center  Point  

DeWitt  

Decorah 

Des  Moines  

Des  Moines  

Dutxjque 

Evansdale 

GarnavHto  

Hull  

Ida  Grove  

Iowa  City  

Le  Mars  

Luana  

Mason  City  

Muscatine 

Nevada  

Oskakwsa  

Ottumwa  

Sergeant  Bluff  

Storm  Lake 

Stuart 

Tripoli 

West  Des  Moines 

Williamsburg 

Aitkin 


State 


IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

WL 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

wr 


lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
MN 
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Member 


Stearns  County  National  Bank  of  Albany  

First  Federal  Banking  &  Savings,  F.S.B  

Northern  National  Bank 

First  Amencan  Bank  , 

Americana  National  Bank 

Amencana  Bank  

First  National  Bank  of  Elk  River 

First  State  Bank  of  Emmons 

Security  State  Bank 

First  State  Bank  of  Fmlayson  ™ 

First  National  Bank  of  Hawley 

Security  State  Bank  of  HoWingford 

First  National  Bank  

Security  State  Bank  of  Mankato  

State  Bank  of  McGregor  

Kanabec  State  Bank  

Farmers  Merchants  State  Bank  

Redwood  Falls  FS&LA  

Eastwood  Bank  

First  National  Bank  of  Sauk  Centre 

Citzens  State  Bank  of  St  Jan:ies  

Farmers  State  Bank  of  Upsala 

Mid-Central  Federal  Savings  Bank  

First  National  Bank  of  Waseca  

Signal  Bank,  Inc 

Bank  10  

Cameron  S&LA.  F.A _ 

Farmers  State  Bank  „ 

First  State  Bank  &  Trust  Company  

Citizens  Bank  &  Trust  Company Z 

First  National  Bank  of  Clinton  .^.. 

Community  Bank  of  Excelsior  Springs,  a  SB 

Capital  Savings  Bank,  FSB 

Home  Savings  &  Loan  AssociatKHi _. 

First  State  Bank  of  Joplin 

Bank  of  Lees  Summit  

Farmers  Bank  of  Lincoln  

First  National  Bank  of  Mt.  Vemon 

Comnnunily  Bank  arxl  Trust  

Citzens  Bank  of  New  Haven  

Security  Pacific  Bank  

Pans  National  Bank 

Bank  of  the  LeadBelt 

Irondale  Bank  

Phelps  County  Bank 

Systematic  S4LA 

Farmers  &  Merchants  Bank  

Allegiant  Bank  

Heartland  Bank 

Mercantile  Bank  of  St.  Louis.  N.A 

Sac  River  Valley  Bank  „ 

Chemical  Bank  

Osage  Valley  Bank 

Bank  of  Beulah 

Dakota  Western  Bank  

First  National  Bank  of  Devils  Lake 

Westem  State  Bank  

Northwestern  Savings  Bank,  F.S.B 

First  State  Bank  of  LaMoure  

Commercial  Trust  &  Savings  Bank  

Community  First  State  Bank  


City 


Albany  

Bemidji 

Bemid)! 

Breckenridge  

Conger 

Edina  

Elk  River 

Emmons  

Fergus  Falls  

Finlayson 

Hawley 

Holdir^gford  

Little  Falls  

Mankato 

McGregor  

Mora  

New  York  Mills  ... 
Redwood  Faills  ... 

Rochester  

Sauk  Centre  

St.  James  

Upsala  , 

Wadena  

Waseca  

West  St.  Paul  .... 

Belton  

Cameron 

Cameron 

Caruthersville  .... 

Chillicothe 

Clinton  

Excelsior  Springs 
Jefferson  City  .... 
Jefferson  City  .... 

Joplin  

Lee's  Summit  .... 

Lincoln  

Mt.  Vemon 

Neosho  

New  Haven  

Pacific 

Paris  

Park  Hills 

Potosi  

Rolla  

Springfiekl  

St.  Clair  

St.^Louis  

St.  Louis  

St.  Louis  

Stockton  

Sweet  Springs  ... 

Warsaw  

Beulah  

Bowman  

Devils  Lake 

Devils  Lake 

Fargo  

LaMoure  

Mitchell  

Vermillion 


Federal  Home  Loan  Bank  of  Dallas— District  9 

P.O.  Box  619026 

Dallas/Forth  Worth,  Texas  75261-9026 


Bank  of  Ashdown.  N.A  

Citizens  Bank  

Bank  of  Bentonville  

First  Bank  of  Arkansas 

Citizens  Bank  &  Trust  

Danville  State  Bank 

First  State  Bank  of  De  Queen 

First  Community  Bank  of  S.E.  AR 


State 


Member 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
f^ 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
ND 
ND 
NO 
ND 
ND 
ND 
SD 
SD 


Astidown  .. 

Beebe  

Bentonville 
Brinkley  .... 
Carlisle  .... 
Danville  .... 
De  Queen 
Dermott .... 


AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 


UMI 


Superior  Federal  Bank.  FSB 

Farmers  Bank _... 

Citizens  Natior«l  Bank  of  Hope 

First  Bank  of  South  Arkansas  

Buffalo  Island  Bank  

First  National  Bank  in  Mena 

Peoples  Bank  and  Trust  Company 

First  National  Bank  of  Nashville 

First  State  Bank 

Portland  Bank 

State  First  National  Bank  

Scott  County  Bank  

First  National  Bank  of  Wynne  

Caklwell  Bank  and  Trust  Company  

Tri-Parish  Bank 

Louisiana  Central  Bank 

Midsouth  National  Bank  

Louisiana  Delta  Bank  _ 

Omni  Bank 

Gulf  Coast  Bank  &  Trust  Company  

United  Bank  and  Trust  Company 

First  FS&LA  of  Allen  Pansh 

St.  Landry  Homestead  FSB  ' 

Community  Bank  of  LaFourche  

First  ReputjJic  Bank  ., 

ArgentBank _ 

First  American  Bank  and  Trust  

American  Security  Bank 

First  FS  &  LA  of  AtJerdeen 

Farmers  and  Merchants  Bank 

Bank  Plus  

First  Federal  Bank  for  Savings  

Union  Planters  Bank  of  Mississippi 

Copiah  Bank,  N.A 

Planters  Bank  &  Trust  Company  

First  American  National  Bank  

Pike  County  National  Bank 

United  Mississippi  Bank  

National  Bank  of  Commerce  of  Mississippi 

Community  Federal  Savings  Bank 

Westem  Bank 

Westem  Bank 

Western  Commerce  Bank  

Citizens  Bank  

First  National  Bank  of  Dona  Ana  County  ... 

Los  Alamos  National  Bank 

Mountain  Community  Bank  

First  National  Bank  in  Alpine 

First  Texas  Bank  

First  National  Bank  of  Bay  City 

Citizens  Bank  and  Trust  Company  

Citizens  National  Bank  of  Texas 

First  National  Bank  in  Bronte  

First  National  Bank  of  Canyon  '. 

Corsicana  National  Bank 

U.S.  Trust  Company  of  Texas,  N.A 

First  National  Bank  of  Eagle  Lake  

Montwood  National  EJank  

Greater  South  Texas  Bank,  FSB  

Fidelity  Bank 

University  Bank,  a  Charter  Bank 

Heritage  National  Bank  

First  National  Bank  of  Grapevine 

American  Bank _ 

Charter  Bank.  S  SB 

Citizens  National  Bank 

Houston  National  Bank  

Preferrea  Bank,  FSB  

QuestStar  Bank,  N.A  .„ 

Sterling  Bank  „ 

Huntir>gton  State  Bank 

Jackstwro  National  Bank  

Community  Bank  

First  Bank  „ 


City 


Fort  Smith 

Hamburg 

Hope 

Junction  City 

Leachville  

Mena  

Mountain  Home  . 

Nashville 

Plainview  

Portland 

Texarkana  

Waldron 

Wynne  

Columbia  

Eunrce  

Ferriday  

Lafayette 

Lake  Providence 

Metairie 

New  Orleans  ..... 

New  Orteans  

Oakdale  

Opelousas  

Raceland  

Rayville 

Thibodaux 

Vacherie  

ViHe  Platte  

Aberdeen 

Baldwyn , 

Belzoni , 

Columbus  , 

Grenada  , 

Hazlehurst  

IrKJianola 

luka 

McComb  , 

Natchez  , 

Starkville 

Tupelo  , 

Alamogordo 

Artesia  

Carlsbad  

Farmington  

Las  Cruces  

Los  Alamos  

Los  Alamos  

Alpine  

Azie  

Bay  City 

Baytown 

Bellaire  

Bronte  

Canyon  

Corsicana  

Dallas  

Eagle  Lake  

El  Paso 

Falfurrias  .; 

Ft  Worth  

Galveston  

Granbury  

Grapevine 

Houston  

Houston  

Houston  

Houston  

Houston  

Houston  

Houston  

Huntington  

Jacksborb 

Katy  

Katy  


State 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

i>: 
rx 

TX 

TX 
TX 
TX 
TX 

t;: 

TX 
TX 
TX 
TX 
TX 
TX 
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UMI 


Member 


South  Texas  National  Bank  

Norwest  Bank  Texas.  N> 

Bank  of  Commerce  

Roycil  NatKxiaJ  Bank  of  Palestine  

Noowest  Bank  Texas.  Plainview,  tiA  

USAA  Federal  Savings  Bank „ 

First  Amencan  Bank  and  Mortgage  Co.,  N^ 

The  City  National  Bank  of  Taytor 

First  National  Bank  o<  Trenton _ 

First  NatKy>a!  Bank 

Van  Horn  State  Bank  

Cerrtral  National  Bank  ...„ 

Norwest  Bank  Texas  

Walhs  State  Bank  


City 


Laredo  

Lubbock  

McLean  

Palestine 

Plainview  

San  Antonio 

Sulphur  Springs 

Taylor 

Trenton  

Uvalde    

Van  Horn 

Waco  

Waco  

Wallis 


Federal  Home  Loan  Bank  of  Topeka — District  10 

Post  Office  Box  176 

Topeka,  Kansas  66601 


FirstBank  of  Boukler,  N.A  

FirstBank  of  Breckenridge.  N.A 

State  Bank  &  Trust  Company  

First  National  Bank  of  Estes  Park 

Union  Colony  Bank  

Gunnison  Bank  arxl  Trust  Company 

Ark  Valley  independent  Bar* _ 

Lafayette  State  Bank 

Valley  State  Bank 

Equitable  SALA  

Community  First  National  Bank  

State  Bank  of  Wiley _ 

Amencan  Bank  of  Baxter  Spnngs 

First  National  Bank  of  Clifton 

Peoples  State  Bank  and  Trust  Co 

First  National  Bank  

First  United  National  Bank  &  Trust  Company 

MorriM  &  Janes  Bank  &  Tnist  Co  

Denison  State  Bank  „ 

Lyons  Federal  Savings  Assoctatkxi 

Mornll  State  Bank  &  Trust  Company  

Sunflower  Bank.  N.A  

St.  Marys  State  Bank  

Commerce  Bank „ 

The  First  National  Bank  of  Albion 

First  National  Bank  &  Trust  Bank  

Nebraska  State  Bank 

Genng  State  Bank  &  Trust  Company 

Hastings  State  Bank 

Amencan  National  Bank 

Amencan  National  Bank  of  Sarpy  County  

FirsTier  Bank.  N.A 

Netxaska  State  Bank  

Farmers  State  Bank  &  Tmst  Company 

Wahoo  State  Bank  

Citzervs  Bank  of  Ardmore  

Exctiange  Natior«l  Bank  &  Trust  Co  

Peoples  State  Bank 

Union  National  Bank  

First  National  Bank  of  Coweta  

First  National  Bank » 

Idabel  National  Bank  

Community  Bank  &  Trust  Company  

Frontier  State  Bank  

Guaranty  Bank  &  Tnjst  Company 

Quail  Creek  Bank.  N.A „ 

Rockwell  Bank.  N.A „ 

First  rational  Bank  of  Stgler  „ 

Stroud  National  Bank  „ 

Bank  of  Oklahoma,  N.A  ,. 

Tulsa  r^ional  Bank  


Boukler  

Breckenndge  

Colorado  Springs 

Estes  Park 

Greeley 

Gunnison  ...s 

La  Junta  

Lafayette 

Lamar  

Sterling  

Thornton  

Wiley 

Baxter  Springs 

Clifton  

Ellinwood  

Goodlarxl- 

Great  Bend 

Hiawatha  

Holton 

Lyons  

Sabetha  

Saiina  

St.  Marys  

Wichita 

Albk>n  

Aurora 

Cozad 

Gering „ 

Hastings  

Omaha 

Paptlhon _ 

ScottsWuff 

South  Sioux  City  . 

Supenor 

Wahoo  

Ardmore 

Ardnxxe 

Blair  

Chandler 

Coweta  

Davis  

Idabel 

Oklahoma  City 

Oklahoma  City 

Oklahoma  City 

Oklahoma  City 

Oklahoma  City 

Sbgler  

Stroud 

Tulsa 

Tulsa 


State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Member 


City 


Federal  Home  Loan  Bank  of  San  Francisco— District  11 

307  East  Cnao'^a'"  Avenue 
Orange,  California  92666 


Arizona  Bank  

National  Bank  of  Anzona  

Tri  Counties  Bank 

Cupertino  National  Bank 

Bank  of  the  Sierra  

Pacific  Bay  Bank 

Metro  Commerce  Bank,  N.A 

California  Thrift  and  Loan 

Simi  Valley  Bank  

Union  Safe  Deposit  Bank 

Kaweah  Thnft  and  Loan  Company 
Windsor  Oaks  National  Bank 


Tucson  

Tucson  

Chico  

Cupertino 

Porten/ille  

San  Pabto 

San  Rafael  

Santa  Bartiara 

Simi  Valley  

Stockton  

Visalia 

Windsor  


Federal  Home  Loan  Bans  ,:;:  Seattle — District  12 

ISC'!  Fou'in  A  »e'"ue 
Seanie,  Washington  98 'O'* 693 


Alaska  Federal  Savings  Bank  

First  Hawaiian  Bank  

Raintiow  Financial  Corporation 

First  Security  Bank  of  Idaho,  N.A  .. 

Bank  of  Eastern  Idaho  

Yellowstone  Bank.  Absarokee  

Flathead  Bank  of  Bigfork 

First  Interstate  Bank  of  Commerce 

Norwest  Bank  Montana,  N.A 

Yellowstone  Bank,  Billings  

Yellowstone  Bank,  Columbus  

State  Bank  and  Trust  Company 

Yellowstone  Bank,  Laurel 

First  Citizens  Bank  of  Poison 

Secunty  State  Bank  &  Trust  Co 

Valley  Bank  of  Ronan  

Citizens  Bank  

Oregon  Pacific  Banking  Company  . 

Pacific  State  Bank  

First  Secunty  Bank  of  Oregon 

State  Bank  of  Southern  Utah 

Far  West  Bank  

Liberty  Bank  

First  Mutual  Savings  Bank  

United  Secunty  Bank 

Citizens  First  Bank  

Frontier  Bank _ 

American  National  Bank 

City  Bank 

Redmond  National  Bank  

West  One  Bank,  Washington 

Washington  Trust  Bank 

Key  Savings  Bank  

Mid  State  Bank 

Pioneer  National  Bank  

Riverton  State  Bank  

First  Interstate  Bank  of  Commerce 


Juneau  

Honolulu  

Honolulu  

Boise  

Idaho  Falls 

Absarokee  

Bigfork  

Billings 

BiHings  

Billings  

Columbus  

Dillon  

Laurel  

Poison  

Poison  

Ronan  

Corvallis 

Florence  

Reedsport  

Salem  

Cedar  City  ..._ 

Provo 

SaK  Lake  City 

Bellevue 

Chewelah  

Elma  

Everett 

Kennewick  

Lynnwood 

Redmond 

Seattle  

Spokane  

Tacorra  

Waterville 

Yakima  

Riverton  

Sheridan  


State 


AZ 
AZ 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


AK 

HI 

HI 

ID 

ID 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

OR 

OR 

OR 

OR 

UT 

UT 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WY 

WY 


C  Due  Dates 

Members  selected  for  review  must 
submit  completed  Community  Support 
Statements  to  their  FHLBanks  no  later 
than  February  29,  1996. 

All  public  comments  concerning  the 
Community  Support  performance  of 
selected  members  must  be  submitted  to 
the  members'  FHLBanks  no  later  than 
February  29.  1996. 


D.  .\utittj  ;u  .Members  Selected 

Within  15  days  of  this  Notice's 
publication  in  the  Federal  Register,  the 
individual  FHLBanks  will  notify  each 
member  selected  to  be  reviewed  that  the 
member  has  been  selected  and  when  the 
member  must  return  the  completed 
Community  Support  Statement.  At  that 
time,  the  FHLBank  will  provide  the 
member  with  a  Community  Support 
Statement  form  and  written  instructions 


and  will  offer  assistance  to  the  member 
in  completing  the  Statement.  The 
FHLBank  will  only  review  Statements 
for  completeness,  as  the  Housing 
Finance  Board  will  conduct  the  actual 
review. 

E.  Notice  to  Public 

At  the  same  time  that  the  FHLBank 
members  selected  for  review  are  notified 
of  their  selection,  each  FHLBank  will 
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also  notify  community  groups  and  other 
interested  members  of  the  public.  The 
purpose  of  this  notification  will  be  to 
solicit  public  comment  on  the 
Community  Support  records  of  the 
FHLBank  members  pending  review. 

Any  person  wishing  to  submit  written 
comments  on  the  Community  Support 
performance  of  a  FHLBank  member 
under  review  in  this  quarter  should 
suiid  lljut>«  cuinnmiits  tu  the  inuinbvr's 
FHLBank  by  the  due  date  indicated  in 
order  to  be  considered  in  the  review 
process. 

Dated:  January  5. 1996. 

By  the  Federal  Housing  Finance  Board. 
Rita  I.  Fair. 
Managing  Director 
IFR  Doc.  96-398  Filed  1-11-96;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notices  of  Availability  and 

Intent  to  Issue  Permit. 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  (EIS) 
on  Proposed  Issuance  of  an  Incidental 
Take  Permit  for  Desert  Tortoise  in 
Washington  County.  Utah  and  Notice  of 
Intent  to  Issue  an  Incidental  Take  Permit 
for  Desert  Tortoise  to  Washington 
County.  Utah. 

SUMMARY:  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  (EIS)  on  the  proposed 
issuance  of  an  incidental  take  permit  for 
desert  tortoises  in  Washington  County. 
Utah  is  available.  Publication  of  the 
Record  of  Decision  and  issuance  of  the 
permit  will  occur  no  sooner  than  30 
days  from  this  notice.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Regulations  (40  CFR  1506.6). 
ADDRESSES:  Requests  for  this  final  EIS 
should  be  sent  to  the  Assistant  Field 
Supervisor,  United  States  Fish  and 
Wildlife  Service.  145  East  1300  South 
Street.  Suite  404,  Salt  Lake  City,  Utah 
841 15.  The  document  will  also  be 
available  for  public  inspection  by 
appointment  during  business  hours  at 
the  above  address.  A  letter  announcing 
availability  of  the  Final  EIS  has  been 
sent  to  all  agencies  and  parties  who 
previously  received  notice  of 
availability  of  the  Draft  EIS.  and/ or  who 
requested  a  copy  of  the  Draft  EIS. 


FOA  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams,  Assistant  Field 
Supervisor  (see  ADDRESSES  above) 
(telephone  (801)  524-5001,  facsimile 
(801)  524-5021). 

SUPPLEMENTARY  INFORMATKX: 

Background 

On  April  2.  1990.  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a  final 
rule  (55  FR  12178)  determining  the 
desert  tortoise  (Gopherus  agassizii]  a 
threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Because  of  its  listing  as 
a  threatened  species,  the  desert  tortoise 
is  protected  by  the  Act's  prohibition 
against  "taking."  The  Aci  defines  "take" 
to  mean:  to  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture  or 
collect,  or  to  attempt  to  engage  in  such 
conduct.  "Harm"  is  further  defined  by 
regulation  as  any  act  that  kills  or  injures 
wildlife,  including  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering  (50  CFR  17.3). 

The  Service,  however,  may  issue 
permits  to  carry  out  otherwise  lawful 
activities  involving  take  of  endangered 
and  threatened  wildlife  under  certain 
circumstances.  Regulations  governing 
permits  are  in  50  CFR  17.22,  17.23,  and 
17.32.  For  threatened  species,  such 
permits  are  available  for  scientific 
purposes,  enhancing  the  propagation  or 
survival  of  the  species,  economic 
hardship,  zoological  exhibition  or 
educational  purposes,  incidental  taking, 
or  special  purposes  consistent  with  the 
purposes  of  the  Act. 

Washington  County,  Utah  (Applicant) 
submitted  an  application  to  the  Service 
for  a  permit  to  incidentally  take  desert 
tortoise,  pursuant  to  section  10(a)(1)(B) 
of  the  Act,  in  association  with  various 
private  projects  upcoming  in 
VVashington  County,  Utah.  The 
proposed  permit  would  allow  incidental 
take  of  desert  tortoise  for  a  period  of  20 
years,  resulting  from  development  on  up 
to  12,264  acres  of  private  lands  within 
desert  tortoise  habitat  within 
Washington  County.  Utah.  The  permit 
application  was  received  June  15,  1995, 
and  is  accompanied  by  the  Washington 
County  Habitat  Conservation  Plan 
(HCP),  which  serves  as  the  Applicant's 
habitat  conservation  plan  and  details 
their  proposed  measures  to  minimize, 
monitor,  and  mitigate  impacts  of  the 
proposed  take  on  desert  tortoise. 

Under  the  Proposed  Action,  a  section 
10(a)  permit  would  be  issued  subject  to 
terms  and  conditions  of  the  HCP 
developed  and  proposed  by  the 


Applicant.  The  incidental  take 
estimated  for  this  alternative  is  within 
12,264  acres  of  desert  tortoise  habitat 
and  for  desert  tortoise  within  11,832 
acres  of  potential  habitat.  Primary 
mitigation  for  take  of  desert  tortoise 
habitat  would  be  acquisition  and 
management  of  lands  that  would  be 
consolidated  into  a  reserve  primarily  for 
desert  tortoise  conservation.  The  reserve 
would  encompass  61,022  acres,  over 
half  of  which  would  be  desert  tortoise 
habitat.  The  remaining  acreage  within 
the  reserve  would  provide  habitat  for 
other  wildlife  and  plant  species.  The 
reserve  lands  would  be  acquired 
through  land  purchases  and  exchanges. 
Management  of  the  reserve  would 
include  fencing  reserve  boundaries: 
prohibiting  specific  activities  in  areas  of 
high  sensitivity,  acquiring  all  grazing 
permits  in  zones;  managing  all  free- 
roaming  dogs  and  feral  animals  within 
the  reserve;  and  enforcing  all  Federal, 
State  and  local  regulations  within  the 
reserve. 

Also  under  the  Proposed  Action,  the 
Applicant  would  be  responsible  for 
conducting  desert  tortoise  surveys  in 
take  areas  prior  to  development.  If 
desert  tortoises  were  found  in  these 
areas,  a  number  of  them  would  be 
translocated  by  the  Service  during  the 
first  five  years  of  permit  and  HCP 
implementation.  In  addition,  an 
environmental  education  center  would 
be  created  to  help  inform  people  about 
the  function  and  value  of  ecosystems 
found  within  Washington  County. 

Sources  of  permanent  funding  for  the 
HCP  would  include  a  county-wide  fee 
assessed  when  building  permits  are 
issued.  The  fee  would  be  equal  to  0.2 
percent  of  total  construction  costs.  A 
second  county-wide  fee  of  $250.00  per 
acre  would  be  assessed  to  developers  of 
subdivisions,  condominiums,  town 
homes,  or  planned  unit  developments.  It 
is  estimated  that  over  the  20-year  period 
of  the  section  10(a)  permit,  revenues 
from  these  fees  would  exceed  $9 
million.  Of  this  total,  approximately  $7 
million  would  be  expended  on 
implementing  measures  for  desert 
tortoise  preservation.  The  balance 
would  be  expended  on  other  threatened, 
endangered,  and  sensitive  species 
within  Washington  County.  The 
Applicant  is  pursuing  possible  cost- 
sharing  agreements  with  the  Utah 
Department  of  Transportation,  Utah 
Division  of  Wildlife  Resources,  and 
Service  for  additional  funding  for  HCP 
implementation.  It  is  estimated  that 
total  cost  of  implementation  of  the  HCP 
would  be  $11,555,000. 

To  minimize  impacts  of  take,  the 
largest,  contiguous  reserve  practicable 
for  desert  tortoise  conservation  within 


the  Upper  Virgin  River  Recovery  Unit 
has  been  proposed.  The  reserve  has 
been  designed  to  minimize  take  and  to 
allow  for  implementation  of  measures 
outlined  in  the  Desert  Tortoise  Recovery 
Plan.  Other  methods  proposed  by  the 
Applicant  to  minimize  incidental  take 
include  fencing,  law  enforcement, 
environmental  education,  and  desert 
tortoise  translocation. 

Development  of  the  Final  EIS 

The  Final  EIS  has  been  developed  by 
the  Service.  In  the  development  of  the 
Final  EIS,  the  Service  initiated  action  to 
assure  compliance  with  the  purpose  and 
intent  of  the  National  Environmental 
Policy  Act  of  a  1969,  as  amended. 
Scoping  activities  were  undertaken 
preparatory  to  developing  a  Draft  EIS 
with  a  variety  of  local,  State,  and 
Federal  entities.  A  Notice  of  Intent  to 
prepare  a  Draft  EIS  was  published 
December  2.  1991  (56  FR  61259);  a 
public  Scoping  meeting  was  held  in 
December  1991  with  a  public  update 
meeting  held  on  February  22,  1995;  and 
a  Notice  of  Availabihty  of  a  Draft  EIS 
and  Receipt  of  em  Application  for  an 
Incidental  Take  Permit  for  Desert 
Tortoise  in  Washington  County.  Utah 
was  published  July  14,  1995  (60  FR 
36305). 

Potential  consequences,  in  terms  of 
adverse  impacts  and  benefits  associated 
with  the  implementation  of  each 
alternative  selected  for  detailed 
analysis,  were  described  in  the  Draft 
EIS.  The  Service  received  18  letters  of 
comment  on  the  Draft  EIS  which 
focused  on  impacts  on:  (1)  Desert 
tortoise  due  to  proposed  mitigation  and 
minimization  measures,  (2)  threatened, 
endangered,  and  sensitive  species,  (3) 
Virgin  River  flows,  (4)  multiple-use 
activities  in  areas  proposed  as  reserve, 
(5)  private  landowners,  and  (6)  livestock 
grazing.  Appendix  A  of  the  Final  EIS 
contains  copies  of  all  comments 


received  and  responses  to  all  comments 
received.  The  Final  EIS  was  revised 
where  appropriate  based  on  public 
comment  and  review.  Issues  and 
potential  consequences  have  remaineil 
identical  from  the  Draft  to  the  Final  EIS. 


Alt. 


vcs  Analvzed  in  the  Final  EIS 


Three  alternatives  have  been 
developed  for  analysis  in  this  EIS.  These 
alternatives  include  the  NEPA-required 
No  Action  Alternative  and  two  action 
alternatives  based  on  issuance  of  a 
section  10(a)  permit.  Five  other 
alternatives  were  eliminated  from 
further  analysis  due  to  their  lack  of 
feasibility. 

Under  the  No  Action  Alternative 
(Alternative  A),  no  HCP  would  be 
prepared,  and  the  Applicant  would  not 
pursue  a  section  10(a)  permit.  Current 
project-by-project  enforcement  of  the 
Act  would  continue,  resulting  in 
individual  section  7  and  10(a)  permits 
and  section  9  enforcement.  No  privately 
funded,  large-scale  implementation  of 
the  Desert  Tortoise  Recovery  Plan 
would  be  undertaken,  and  State  and 
Federal  agencies  would  be  responsible 
for  implementing  the  proposed  Upper 
Virgin  River  Desert  Wildlife 
Management  Area. 

Under  the  Proposed  Action 
Alternative  (Alternative  B),  a  section 
10(a)  permit  would  be  issued  subject  to 
terms  and  conditions  of  the  HCP  that 
has  been  developed  by  the  Applicant. 
See  BACKGROUND  for  a  discussion  of  the 
Proposed  Action. 

Alternative  C  is  similar  to  the 
Proposed  Action;  however,  the  expected 
incidental  take  of  desert  tortoise  habitat 
would  be  greater  and  size  of  the  reserve 
would  be  reduced.  The  area  of 
incidental  take  of  desert  tortoise  habitat 
would  be  15,094  acres,  and  size  of  the 
reserve  would  be  44,504  acres.  This 
smaller  reserve  does  not  meet 
requirements  outline  in  the  Desert 


Tortoise  Recovery  Plan  for  the  Upper 
Virgin  River  Desert  Wildlife 
Management  Area.  As  stated  in  the 
Desert  Tortoise  Recovery  Plan,  the 
proposed  Desert  Wildlife  Management 
Area  is  considered  to  be  "*  *   *  too 
small  to  ensure  adequate  probability  of 
population  persistence  without  careful 
management."  The  reserve  would  be 
managed  following  guidelines  of  the 
Desert  Tortoise  Recovery  Plan;  however, 
more  intensive  management  would  be 
required  to  allow  probability  of  desert 
tortoise  population  persistence  within 
the  reserve. 

The  underlying  goal  of  the  proposed 
action  is  to  develop  and  implement  a 
program  designed  to  ensure  the 
continued  existence  of  desert  tortoise  in 
the  Upper  Virgin  River  Recovery  Unit/ 
Desert  Wildlife  Management  Area/ 
habitat  reserve,  while  resolving 
potential  conflicts  that  may  arise  from 
otherwise  lawful  private  projects.  The 
Washington  County  HCP  creates  an 
ongoing  administration  for  the  purposes 
of  minimizing,  mitigating,  and 
monitoring  impacts  on  the  desert 
tortoise,  as  well  as  a  framework  for 
providing  protection  for  candidate  and 
sensitive  species.  The  Service  intends  to 
issue  a  section  10  incidental  take  permit 
for  desert  tortoise  to  Washington 
County,  Utah,  as  outlined  in  their 
permit  applicant  and  HCP. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  et  seq.)  and  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.). 

Dated:  December  15.  1995. 
Ralph  O.  Margenweck, 
Regional  Director,  Denver.  Colorado. 
IFR  Doc.  96-71  Filed  1-11-96;  8:45  anij 
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DE^-  PTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  155 

[CGO  91-034] 

RIN2115-A081 

Vessel  Response  Plans 

AO€NCY;  Coast  Guard.  DOT 
ACnON:  Final  nJe. 

SUMMARY:  The  Coast  Guard  is  adopting 
with  some  ciianges.  as  final,  the  interim 
final  rule  which  establishes  regulations 
requiring  response  plans  for  certain 
vessels  that  carry  oil  in  bulk  as  cargo 
and  additional  requirements  for  certain 
vessels  operating  in  Prince  WilUam 
Sound.  Alaska.  These  regulations  are 
mandated  by  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  as 
amended  by  the  Oil  Pollution  Act  of 
1990  {OP A  90).  The  purpose  of 
requiring  vessel  response  plans  is  to 
enhance  private  sector  planning  and 
response  capabilities  to  minimize  the 
impact  of  spilled  oil. 
EFFECTIVE  DATE:  April  11.  1996. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  room  3406, 
Washington,  DC  20593-0001.  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mark  Hamilton,  Project  Manager, 
Response  Division.  (202)  267-1983. 
This  telephone  is  equipped  to  record 
messages  on  a  24-hour  basis. 

SUPPt.EMENTARV  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Marcia 
Landman.  Project  Manager,  and 
Jacqueline  Sulhvan,  Project  Coimsel, 
Office  of  the  Chief  Counsel. 

Regulatory  History 

On  August  30.  1991,  the  Coast  Guard 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  entitled 
Vessel  Response  Plans  and  Carriage  and 
Inspection  of  Discharge-Removal 
Equipment  in  the  Federal  Register  (56 
FR  43534).  The  Coast  Guard  received 
172  letters  commenting  on  the  proposal. 

On  November  14,  1991,  the  Coast 
Guard  held  a  public  workshop  in 
Washington,  DC,  concerning  the 
development  of  proposed  regulations  for 


vessel  response  pians.  A  total  of  196 
persons  participated  in  the  workshop. 

On  November  18,  1991,  the  Coast 
Guard  published  a  Notice  of  Intent  to 
Form  a  Negotiated  Rulemaking 
Committee  in  the  Federal  Register  (56 
FR  58202).  On  January  10,  1992.  the 
Coast  Guard  published  a  notice  in  the 
Federal  Register  announcing  the 
establishment  of  the  Oil  Spill  Response 
Plan  Negotiated  Rulemaking  Committee 
(the  Committee)  (57  FR  1 139).  Twenty- 
six  organizations  and  the  Coast  Guard 
were  members  of  the  Committee.  The 
Committee  met  between  January  8  and 
March  27,  1992.  Copies  of  the 
Committee's  final  report  and  all 
documents  considered  by  the 
Committee  are  available  in  the  public 
docket  where  indicated  under 
ADDRESSES. 

On  June  19.  1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Vessel 
Response  Plans"  in  the  Federal  Register 
(57  FR  27514).  A  correction  notice 
concerning  portions  of  the  NPRM  was 
published  on  July  1.  1992  in  the  Federal 
Register  (57  FR  29354).  The  Coast  Guard 
received  246  letters  commenting  on  the 
proposal.  Additional  comments  were 
received  after  the  close  of  the  comment 
period.  They  were  considered  in 
developing  the  interim  final  rule  (IFR). 

The  Oil  Spill  Response  Plan 
Negotiated  Rulemaking  Committee 
reconvened  August  18-20,  1992,  after 
the  close  of  the  public  comment  period 
on  the  NPRM,  to  review  the  comments 
received  on  its  recommendations.  The 
Committee  did  not  amend  its  final 
report.  All  dociunents  considered  by  the 
Committee  during  the  final  meeting  are 
available  in  the  public  docket  where 
indicated  under  ADDRESSES. 

The  Coast  Guard  released  Navigation 
and  Vessel  Inspection  Circular  (NVIC) 
No.  8-92  on  September  15,  1992. 
Change  1  to  NVIC  No.  8-92  was  released 
on  December  4,  1992.  NVIC  No.  8-92 
and  Change  1  to  it  provided  immediate 
guidance  to  the  marine  industry  for 
preparing  response  plans  covering 
certain  vessels  to  meet  the  February 
1993  deadline  established  by  the  Oil 
Pollution  Act  of  1990  (OPA  90). 

On  February  5.  1993,  the  Coast  Guard 
published  an  Interim  Final  Rule  (IFR) 
entitled  "Vessel  Response  Plans"  in  the 
Federal  Register  (58  FR  7424),  The 
Coast  Guard  received  68  letters 
commenting  on  the  IFR.  These 
comments  were  considered  in 
developing  this  final  rule. 

Background  and  Purpose 

Section  311(j)(5)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321(j)(5)),  as  amended  by 
section  4202  of  OPA  90.  requires  the 


owner  or  operator  of  a  facility,  or  a  tank 
vessel  as  defined  under  46  U.S.C.  2101, 
to  prepare  and  submit  to  the  President 
a  plan  for  responding,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge,  and  to  a  substantial  threat  of 
such  a  discharge,  of  oil  or  a  hazardous 
substance.  The  worst  case  discharge  for 
a  vessel  is  defined  in  section  311(a)(24) 
of  the  FWPCA  as  the  loss  of  the  entire 
cargo  in  adverse  weather  conditions  (33 
U.S.C.  1321(a)(24)). 

Oil  spill  response  plan  regulations  for 
marine  transportation-related  onshore 
facilities  are  the  subject  of  a  separate 
rulemaking  project  (CGD  91-036). 

Although  OPA  90  requires  response 
plans  for  oil  or  hazardous  substance 
spills,  section  4202(b)(4)  establishes  an 
implementation  schedule  only  for  oil 
spill  response  plans.  Response  plans  for 
hazardous  substance  spills  will  be  the 
subject  of  a  separate  rulemaking  [Tank 
Vessel  and  Facility  Response  Plans,  and 
Discharge  Response  Equipment  for 
Hazardous  Substances;  CGD  94-032  and 
94-048). 

Section  311(a)(1)  of  the  FWPCA 
defines  oil  as  including  but  not  limited 
to  petroleum,  fuel  oil,  sludge,  oil  refuse, 
and  oil  mixed  with  waste  other  than 
dredge  spoils  (33  U.S.C,  1321(a)(1)). 
While  the  most  common  oils  are  the 
various  petroleiun  oils  (e.g.,  crude  oil, 
gasoline,  diesel,  etc.),  non-petroleum 
oils  such  as  turpentine  and  the  various 
animal  fats  (e.g.,  tallow  lard,  etc.)  and 
vegetable  oils  (e,g,,  com  oil,  sunflower 
seed  oil,  palm  oil,  etc.)  are  included 
within  the  ambit  of  this  regulation  when 
carried  in  bulk  as  cargo  by  tank  vessels. 

The  vessel  response  plan 
requirements  are  applicable  to  all 
vessels  certificated  under  46  CFR 
chapter  1,  subchapter  D,  vessels  that  are 
required  to  have  a  Certificate  of 
Compliance  or  Tank  Vessel  Examination 
Letter,  other  certificated  vessels  that  are 
permitted  to  carry  limited  quantities  of 
oil,  and  uninspected  vessels  that  carry 
oil  in  bulk  as  cargo  or  cargo  residue.  The 
requirements  are  also  applicable  to 
vessels  carrying  oil  in  bulk  as  cargo  or 
cargo  residue  pursuant  to  an 
International  Oil  Pollution  Prevention 
(lOPP)  or  Noxious  Liquid  Substance 
(NLS)  certificate  required  by  33  CFR 
151,33  or  151,35,  and  dedicated 
response  vessels  carrying  oil  in  bulk  as 
cargo  or  cargo  residue  when  not  engaged 
in  response  operations.  The  Coast  Guard 
Authorization  Act  of  1992  (Pub,  L.  102- 
587,  November  4, 1992)  removed 
offshore  supply  vessels,  and  certain 
fishing  or  fish  tender  vessels  from  the 
definition  of  "tank  vessels";  therefore, 
those  vessels  do  not  fall  luider  the 
FWPCA  "s  vessel  response  plan 
requirements. 


Section  5005  of  OPA  90  sets 
additional  oil  spill  removal  planning 
requirements  for  tank  vessels  and 
facilities  operating  on  Prince  William 
Sound  (PWS),  Alaska.  On  October  5, 
1992,  section  5005  was  amended  by  the 
Department  of  Transportation 
Appropriations  Act  (Pub,  L.  102-388, 
106  Stat.  1520).  The  only  vessels  to 
which  the  enhanced  requirements  of 
section  5005  now  apply  are  tankers 
loading  cargo  at  a  facility  permitted 
under  the  Trans-Alaska  Pipeline 
Authorization  Act  (TAPAA)  (43  U.S.C. 
1651  etseq.). 

Section  311(j)(5)(C)  of  the  FWPCA 
requires  that  response  plans  must — 

fl)  Be  consistent  with  the 
requirements  of  the  National  Oil  and 
Hazardous  Substances  PoUutior- 
Contingency  Plan  (NCP)  (40  CFR  part 
300)  and  Area  Contingency  Plans 
(ACPs); 

(2)  Identify  the  qualified  individual 
writh  full  authority  to  implement 
removal  actions,  and  require  immediate 
communications  between  that 
individual  and  the  appropriate  Federal 
official  and  the  oil  spill  removal 
organizations  providing  personnel  and 
equipment; 

(3)  Identify  and  ensure  the  availability 
of,  by  contract  or  other  approved  means, 
private  personnel  and  equipment 
necessary  to  remove  to  the  maximum 
extent  practicable  a  worst  case  discharge 
and  to  mitigate  or  prevent  a  substantial 
threat  of  such  a  discharge; 

(4)  Describe  the  training,  equipment 
testing,  periodic  unannounced 
exercises,  and  response  actions  of 
persons  on  the  vessel  to  be  carried  out 
under  the  plan  to  ensure  the  safety  of 
the  vessel  and  to  mitigate  or  prevent  the 
discharge,  or  the  substantial  threat  of  a 
discharge;  and 

(5)  Be  updated  periodically  and 
resubmitted  for  approval  of  each 
significant  change 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  68 
comments  on  the  IFR.  The  following 
discussion  summarizes  the  comments 
and  explains  substantive  changes  made 
to  the  regulation  in  response  to  the 
comments.  Comments  are  categorized 
by  the  specific  section  of  the  IFR  to 
which  they  apply  In  addition  to  these 
changes,  editorial  changes  have  been 
made  to  clarify  the  rule  or  standardize 
terminology.  The  authority  citation  and 
the  following  sections  have  chemges 
which  are  purely  editorial:  §§  155.1025, 
155.1026,  155.1052,  155.1062,  155.1115. 
155.1125,  and  tables  1  and  6  of 
Appendix  B  to  subpart  155.  For  the 
convenience  of  the  public,  subparts  D 
and  E  have  been  reprinted  in  their 
entirety. 


Section  155.140    Incorporation  by 
Reference 

One  comment  concerning  the  possible 
American  Society  of  Testing  and 
Materials  (ASTM)  revision  of 
incorporated  equipment  standards  was 
received  in  response  to  this  section  of 
the  IFR.  This  comment  expressed 
concern  that  the  Coast  Guard  might  at 
some  time  incorporate  revised  ASTM 
equipment  standards  that  could  result 
in  more  stringent  standards. 

Standards  that  are  incorporated  by 
reference  into  regulations  do  not  change 
automatically  when  new  standards  are 
issued  by  ASTM  or  other  third  party 
standards-setting  organizations. 
Extensive  review  of  revisions  to  an 
incorporated  reference,  such  as  those 
from  the  ASTM,  is  done  prior  to 
considering  changing  the  incorporated 
reference  in  a  regulation. 

If  the  Coast  Guard  determines  that  a 
change  is  warranted,  a  notice  of  the 
change  will  be  published  in  the  Federal 
Register.  While  the  possibihty  does 
exist  that  a  requirement  increase  would 
occur  from  the  future  incorporation  of 
revised  standards,  careful  consideration 
of  the  overall  effectiveness  of  the  initial 
requirement  is  the  primary  benchmark. 
Incorporation  of  revised  or  new 
standards  is  not  proposed  unless  such 
change  is  warranted.  If  a  change  is 
considered  necessary,  a  notice  will  be 
published  in  the  Federal  Register,  and 
material  made  available  to  the  public  for 
public  comment. 

Section  155.1010    Purpose 

Three  comments  were  received 
responding  to  this  section.  One 
comment  supported  the  clarification  of 
purpose  in  the  preamble. 

One  comment  asserted  that  the 
purpose  of  OPA  90  is  to  establish  a 
National  Contingency  Plan  to  devise 
mechanisms  for  oil  spill  cleanup.  The 
National  Contingency  Plan  was 
established  under  section  311(d)  of  the 
FWPCA  (33  U.S.C.  1321)  and  is  the 
responsibility  of  the  Environmental   • 
Protection  Agency  (EPA).  This 
rulemaking  does  not  affect  the  National 
Contingency  Plan,  but  is  complementary 
to  it.  As  stated  in  the  preamble  to  the 
IFR,  a  major  objective  of  section 
311(j)(5)  of  the  FWPCA  (33  U.S.C.  1321) 
is  to  create  a  system  in  which  private 
parties  supply  the  bulk  of  equipment 
and  personnel  needed  for  an  oil  spill 
response.  It  also  requires  the  vessel 
owner  or  operator  to  be  responsible  for 
promptly  and  properly  removing  oil  and 
minimizing  environmental  damage  ftx)m 
a  discharge  without  the  active 
participation  of  any  Federal  personnel 
or  equipment.  The  Coast  Guard  made  no 
revisions  to  this  section  of  the  rule. 


Section  155.1015    Applicability 

Six  comments  addressed  the  issue  of 
applicability  of  the  regulations  to 
animal  fats  and  vegetable  oils.  One 
comment  stated  that  tank  vessels 
transporting  edible  oils  should  be 
exempt  from  these  regulations  because 
their  inclusion  would  be  contrary  to  the 
legislative  intent  of  OPA  90.  Five 
comments  suggested  that  response  and 
removal  methodologies  for  non- 
petroleum  oils  be  the  subject  of  a 
separate  rulemaking. 

Section  311  of  the  FWPCA  defines 
"oil"  to  be  oil  of  any  kind  or  in  any 
form,  which  includes  non-petroleum 
oils.  The  Coast  Guard  does  not  have  the 
authority  to  define  "oil"  differently  and 
must  address  non-petroleum  oils  in  any 
response  plan  requirements.  The  Coast 
Guard  agrees,  however,  that  separate 
subparts  for  animal  fats  and  vegetable 
oils  and  for  other  non-petroleum  oils  is 
appropriate  and  has  created  new 
supbarts  F  and  G  in  this  rule.  Changes 
to  response  plan  requirements  for  these 
oils  are  contained  in  the  discussion  of 
those  subparts. 

Three  comments  contended  that 
fishing  vessels  should  be  exempt  from 
the  definition  of  tank  vessel  for  the 
purposes  of  applicability  of  these 
regulations.  As  stated  previously, 
section  321  of  the  Coast  Guard 
Authorization  Act  of  1993  (Pub.  L.  103- 
206, 107  Stat.  2419)  has  essentially 
resulted  in  the  exemption  of  fishing 
vessels  or  fish  tender  vessels  engaged 
only  in  the  fishing  industry  and  of  less 
than  750  gross  tons  from  the  definition 
of  tank  vessel  and,  consequently,  from 
these  requirements.  Another  comment 
stated  that  it  was  not  the  intent  of  OPA 
90  to  regulate  fishing  tender  vessels 
carrying  light  fuel  products.  The 
applicability  of  these  requirements  to 
fishing  vessels  was  revised  by  section 
321  of  the  Coast  Guard  Authorization 
Act  of  1993  (Pub.  L.  103-206.  107  Stat. 
2419).  When  fishing  vessels  or  fish- 
tender  vessels  are  engaged  only  in  the 
fishing  industry  and  are  less  than  750 
gross  tons,  they  are  not  deemed  to  be 
tank  vessels.  Accordingly,  these  vessels 
are  now  excluded  from  vessel  response 
plan  requirements. 

One  comment  argued  for  the 
exemption  from  these  regulations  of 
inland  river  towboats  operated  by  the 
same  person  conducting  fuel  transfers. 
This  comment  further  contended  that 
these  vessels  should  be  exempted  as  a 
secondary  cargo  carrier  for  the  same 
reason  Congress  exempted  certain 
foreign  vessels.  The  Coast  Guard 
disagrees.  Because  certain  towboats 
meet  the  definition  of  tank  vessel  in  46 
U.S.C.  2101,  owners  and  operators  of 
these  vessels  must  meet  these 
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requirements.  Accordingly,  the  Coast 
Guiaxd  does  not  have  authority  to  allow 
towboats  to  conduct  fuel  transfers 
without  a  vessel  response  plan. 

One  comment  urged  negotiations 
between  the  United  States  and  Canada 
to  minimize  the  burdens  of  meeting 
both  nations'  requirements  for  vessel 
response  planning.  This  comment  stated 
that  a  vessel  may  transit  the  water  of 
one  country  only  incidentally  enmute  to 
the  other  country.  This  comment  further 
stated  that  inadvertent  rerouting  might 
entail  additional  collision  and  pollution 
risks.  The  Coast  Guard  agrees  with  this 
comment:  however,  there  is  no  authority 
for  the  Coast  Guard  to  waive  the  vessel 
response  requirements  for  vessels 
transiting  the  internal  waters  of  the 
United  States  enroute  to  or  from 
Canadian  ports.  The  Coast  Guard  is 
currently  working  with  the  Canadian 
government  to  develop  a  bilateral 
agreement  on  vessel  response  plan 
requirements. 

Sect/on  155.1020    Definitions 

In  order  to  accommodate  new 
provisions  regarding  non- petroleum 
oils,  the  Coast  Guard  has  added  several 
definitions  to  this  section  of  this  final 
rule.  These  definitions  are  for  the  terms 
"animal  fat",  "other  non-petroleum  oil", 
"petroleum  oil",  and  "vegetable  oil". 

Average  most  probable  discharge. 
This  definition  was  modified  in  the 
final  rule  to  include  a  discharge  of  the 
lesser  of  50  barrels  of  oil  or  1  jjercent 
of  the  cargo  to  be  consistent  with  the 
facility  response  plan  requirements.  One 
comment  was  received  responding  to 
this  definition  in  the  IFR.  It  stated  that 
the  threshold  for  this  definition  should 
be  lowered  to  25  barrels  for  the  Great 
Lakes.  The  Coast  Guard  disagrees  with 
this  comment.  The  50-barrel  response 
planning  requirement  was  based  on 
national  operational  spill  data  over  a  5- 
year  period  and  an  evaluation  of 
historical  trends  in  smaller  size  spills. 
Substantial  data  supporting  a  reduction 
to  this  requirement  for  the  Great  Lakes 
area  was  not  provided  by  the  conunent. 

The  Coast  Guard  further  clarified  the 
definition  of  average  most  probable 
discharge  in  this  final  rule  by  limiting 
it  to  50-barrel  discharges  occurring 
during  transfer  operations  to  or  fi'om  the 
vessels  rather  than  making  the 
definition  applicable  to  vessel 
offloading  operations  alone. 

Cargo.  Altnough  no  comments  were 
received  addressing  this  definition,  the 
Coast  Guard  modified  this  definition  in 
this  final  rule  to  exclude  oil  transferred 
from  a  towing  vessel  to  a  vessel  in  its 
tow  to  operate  installed  machinery  other 
than  the  propulsion  plant.  The  IFR 
contained  a  similar  provision,  but  this 
final  rule  version  further  clarifies  the 


type  of  transfer  which  is  excluded  and 
clarifies  that  the  propulsion  plant  does 
not  qualify  as  installed  machinery  for 
the  purposes  of  this  definition. 

Contract  or  other  approved  means. 
Nine  comments  responded  to  this 
definition  in  the  IFR.  Four  comments 
generally  agreed  with  the  definition, 
especially  concerning  the  addition  of 
the  alternatives  to  a  formal  contract. 

One  comment  contended  that  legal 
contracts  would  be  too  restrictive  and 
burdensome.  The  Coast  Guard 
recognizes  the  burden  of  legal 
contracting,  and  the  IFR  provides  an 
'  alternate  means  to  ensure  the 
availability  of  response  resources.  As 
discussed  in  the  IFR.  a  document  that 
provides  the  following  information  will 
be  considered  to  provide  acceptable 
assiuance  that  the  response  resource 
provider  has  the  capability  to  respond; 
(1)  Clear  identification  of  the  goods  and 
services  to  be  provided;  (2)  provision  of 
the  parties'  acknowledgment  that  the 
resource  provider  intends  to  commit  its 
resources  in  the  event  of  a  response;  and 
(3)  permission  for  the  Coast  Guard  to 
verify  the  response  resources  identified 
through  tests,  inspection,  and  exercise. 

One  comment  argued  that  the  Coast 
Guard  would  have  difficulty  monitoring 
the  identification  of  resources  in  a 
vessel  response  plan  by  merely  relying 
on  a  contractor's  written  consent.  "The 
Coast  Guard  recognizes  the  problem  of 
identifying  resources  that  have  not  been 
contracted.  The  Coast  Guard  has  an 
ongoing  effort  to  ensure  that  all 
response  plans  are  valid.  Measures  are 
taken  whenever  the  Coast  Guard  finds 
false  statements  in  response  plans.  The 
Coast  Guard  encourages  continued 
classification  of  OSROs  in  accordance 
with  Navigation  and  Vessel  Inspection 
Circular  12-92  (NVIC  12-92;  December 
4,  1992)  to  ensure  organizations 
Identified  by  the  response  plan  have  the 
equipment  necessary  to  deliver  the 
services  in  accordance  with  what  they 
have  promised  to  vessel  owners  or 
operators. 

Three  comment  writers  believed  that 
the  definition  of  "contract  or  other 
approved  means  "  should  be  expanded: 
one  comment  writer  believed  it  should 
include  a  document  designating  each 
party's  responsibilities;  one  comment 
writer  believed  that  the  definition 
should  include  a  presumption  in  favor 
of  demonstrating  capability;  and  one 
comment  writer  suggested  that  "active 
membership"  be  clarified  or  that 
language  that  confirms  commitment  of 
response  resources  to  the  member  of  a 
local  or  regional  oil  spill  removal 
organization  within  this  definition  be 
included. 

The  Coast  Guard  disagrees.  A 
concerted  effort  has  been  made  to  keep 


this  definition  from  creating  an  onerous 
burden  to  vessel  owners  and  operators. 
The  legal  aspects  of  the  response 
arrangements  must  meet  the  described 
specific  criteria  for  response  resources 
and  their  arrival  time  contained  in  this 
rule,  but  a  dictation  of  specific 
"responsibilities"  should  be  left  to  the 
discretion  of  the  owners  or  operators. 
Finally,  while  the  term  "active 
membership"  is  general,  it  can  be  easily 
assessed  and  verified  by  the  Coast 
Guard  during  tests,  inspections, 
exercises,  or  a  combination  of  these 
three  methods  of  evaluation. 

Although  nine  comments  responded 
to  this  IFR  definition,  the  Coast  Guard 
has  determined  that  no  substantive 
revisions  to  this  definition  in  the  final 
rule  are  necessary.  However,  technical 
revisions  were  made  to  reference  correct 
section  numbers  in  the  final  rule. 

Dedicated  response  vessel.  There 
were  no  comments  received  responding 
to  this  definition.  However,  the  Coast 
Guard  revised  this  definition  to  be 
consistent  with  escort  vessel  regulations 
that  are  being  developed  under  a 
separate  rulemaking  project  [Escort 
Vessels  for  Certain  Tankers;  CGD  91- 
202). 

Fish  and  Wildlife  and  Sensitive 
Environments.  This  final  rule  adds  the 
definition  of  the  term  "Fish  and 
Wildlife  and  Sensitive  Environments." 
Although  not  specifically  used  in  this 
regulation,  it  is  added  for  the  vessel 
owners  and  operators  information  when 
deaUng  with  facilities.  This  term  is  used 
by  the  marine  transportation-related 
facility  response  plan  final  rule  and  by 
the  EPA  in  its  final  rule.  For  more 
information  on  these  areas  and  how 
they  affect  response  planning 
requirements,  see  the  Coast  Guard 
marine  transportation-related  facility 
response  plan  final  rule  (CDG  91-036), 
the  EPA  final  rule  (59  FR  34070;  July  1, 
1994),  or  the  "Notice"  published  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  entitled 
"Guidance  for  Facility  and  Vessel 
Response  Plans  Fish  and  Wildlife  and 
Sensitive  Environments"  published  in 
the  Federal  Register  on  March  29,  1994. 
(59  FR  14714). 

Great  Lakes.  One  comment  was 
received  in  response  to  this  IFR 
definition.  This  comment  was 
concerned  that  the  definition  did  not 
clearly  address  the  rivers  tributary  to  the 
Great  Lakes.  The  Coast  Guard  disagrees. 
The  definition  for  the  Great  Lakes 
specifically  includes  tributary  waters 
and  is  consistent  with  definitions  found 
in  Coast  Guard  regulations  governing 
navigation  and  navigable  waters.  This 
definition  treats  the  Great  Lakes  as  an 
entire  ecosystem,  including  their 
coimecting  and  tributary  waters  which 


would  be  adversely  affected  by  an  oil 
spill.  Accordingly,  the  Coast  Guard  has 
not  modified  this  definition  in  this  final 
rule. 

Higher  volume  port  area.  One 
comment  was  received  in  response  to 
this  definition.  The  comment  contended 
that  the  material  in  §  1 55 . 1 050(h)  of  the 
IFR  should  be  relocated  to  the 
definitional  section  rather  than  cross- 
referenced.  The  Coast  Guard  agrees  and 
has  relocated  the  material  to  the 
definition  for  higher  volume  port  area. 

Inland  areas.  Although  not 
specifically  requested  by  any  IFR 
comments,  the  Coast  Guard  has  revised 
this  definition  in  this  final  rule.  A 
sentence  has  been  added  to  this 
definition  in  the  final  rule  to  clarify  that 
the  Great  Lakes  are  not  included  under 
this  definition. 

Maximum  extent  practicable.  One 
comment  expressed  concern  over  the 
meaning  of  the  word  "practicable"  as 
used  in  the  statute,  and  the  meaning  of 
the  word  "possible"  as  used  in  this  IFR 
definition  at  33  CFR  153.305.  The 
definition  used  in  this  rule  pertains  to 
the  planned  capability  to  respond  to  an 
oil  spill  within  the  time  frame  and 
equipment  guidelines  for  the  worst  case 
discharge  in  adverse  weather,  whereas 
33  CFR  153.305  reflects  methods  for  oil 
spill  cleanup  to  be  applied  after  a  spill 
has  occurred.  Because  this  final  rule 
provides  for  contingencies  prior  to  a 
spill,  the  difference  in  wording  between 
the  two  regulations  is  necessary  and 
appropriate. 

Maximum  most  probable  discharge. 
Two  comments  were  received  in 
response  to  this  definition.  One 
comment  disagreed  with  this  definition, 
indicating  that  the  2,500-barrel 
assignment  is  excessive  for  Great  Lake 
operators.  This  comment  argued  that,  in 
the  past  10  years,  the  largest  spill  in  the 
Great  Lakes  was  only  500  barrels  of  oil. 
The  other  comment  suggested  that  the 
maximum  most  probable  discharge  be 
set  at  500  barrels.  The  maximum  most 
probable  spill  has  been  defined  as  2,500 
barrels  based  on  a  statistical  analysis  of 
Coast  Guard  tank  vessel  spill  data  for 
the  years  1985  through  1989.  The  figure 
of  2,500  barrels  encompasses 
approximately  99%  of  the  number  of 
spills  which  occurred  during  that 
period.  It  would  not  be  feasible  to 
change  the  definition  of  maximum  most 
probable  discharge  on  a  per-location 
basis. 

Nearshore  areas.  The  Coast  Guard 
revised  the  wording  of  this  definition 
slightly.  Although  the  language  was  not 
substantively  changed,  the  definition  as 
it  appears  in  the  final  rule  is  now 
consistent  with  that  which  appeared  in 
the  IFR  for  marine  transportation-related 
facilities  (58  FR  7352;  February  5,  1993). 


Non-petroleum  oil.  One  comment  was 
received  in  response  to  this  definition. 
The  comment  argued  that  non- 
petroleum  oils  should  be  addressed 
separately.  1  he  Coast  Guard  agrees  and 
has  added  new  subparts  F  and  G  to  this 
rule  addressing  animal  fats  and 
vegetable  oils  in  subpart  F  and  other 
non-petroleum  oils  in  subpart  G.  These 
new  subparts  are  discussed 
subsequently  in  this  section  of  the 
preamble. 

Oilfield  waste.  The  Coast  Guard 
added  this  definition  in  the  final  rule, 
which  means  non-pumpable  drilling 
fluids  with  possible  trace  amounts  of 
metal  and  oil.  Reference  to  response 
plans  for  barges  carrying  nonhazardous 
oil  field  wastes  is  made  at  §  155.1030(f) 
of  this  final  rule,  which  permits  owners 
or  operators  of  such  barges  to  submit 
response  plans  under  §  155.1045  rather 
than  submitting  plans  imder  §  155.1035 
or  §  155.1040.  This  definition  was 
added  to  distinguish  this  type  of 
material  from  other  types  of  material,  as 
owners  or  operators  of  these  vessels 
need  only  plan  as  secondary  carriers  in 
accordance  with  §  155.1045  of  this  final 
rule. 

On-scene  coordinator  or  OSC.  One 
comment  was  received  in  response  to 
this  definition.  The  comment  requested 
clarification  that  the  on-scene 
coordinator  (OSC)  will  coordinate  ' 
Federal  actions  with  the  vessel  owner's 
actions  while  the  vessel  owner  remains 
in  charge  of  the  spill  response.  The 
duties  of  the  OSC  are  set  forth  in  the 
National  Contingency  Plan  (40  CFR  part 
300.120)  and  may  include  directing  of 
all  response  operations. 

Operator.  Two  comments  were 
received,  both  of  which  stated  that  the 
definition  should  be  the  same  as  it 
appears  in  33  CFR  130.2(q).  The 
wording  for  this  definition  has  been 
modified  to  parallel  or  more  closely 
follow  the  wording  in  33  CFR  130.2(q). 
The  only  difference  from  the  33  CFR 
130.2(q)  definition  is  the  deletion  of  the 
words  "including,  but  not  limited  to." 
This  text  was  not  included  because  the 
Coast  Guard  has  determined  that  the 
present  definition  properly  limits  the 
parties  affected  by  this  rule. 

Persistent  oil.  Three  comments  were 
received  in  response  to  this  definition  as 
it  appeared  in  the  IFR.  All  contended 
that  petroleum  oils  with  specific  gravity 
of  less  than  1.0  should  be  divided  into 
two,  not  four,  categories.  The  Coast 
Guard  disagrees.  The  foiu-  categories 
developed  for  this  regulation  are 
consistent  with  the  protocol  developed 
by  the  International  Tanker  Owners 
Pollution  Federation  (ITOPF)  which 
reflects  differences  in  persistence.  The 
use  of  the  four  categories,  rather  than 
two,  makes  the  rule  more  flexible  and 


facilitates  compliance  v^th  the 
requirements.  "The  definition  of 
persistent  oil  was  not  changed  from  its 
definition  in  the  IFR. 

Qualified  individual  and  alternate 
qualified  individual.  Three  comments 
were  received  which  addressed  this 
definition.  One  comment  suggested  thf'.t 
qualified  individuals  who  are  also 
owners  and  operators  should  have  the 
same  protection  from  liability  that 
cuutracted  qualifieu  iiidividuals  have. 
As  stated  in  the  preamble  to  the  IFR,  the 
Coast  Guard  has  no  authority  to  provide 
a  blanket  exemption  from  liability  to 
any  persons,  including  qualified 
individuals  designated  for  response 
plan  purposes. 

One  comment  suggested  that  this 
definition  be  expanded  to  allow  the 
quaUfied  individual  to  reside  in  Canada. 
Although  this  definition  was  not  revised 
in  the  final  rule,  the  Coast  Guard 
modified  §  155.1026  of  the  interim  final 
rule  to  allow  Canadian  vessels  to 
identify  Canadian-based  qualified 
individuals  if  these  individuals  meet  the 
same  requirements  under  §  155.1026(b) 
for  individuals  based  in  the  Untied 
States.  This  provision  only  applies  to 
Canadian  flag  vessels  while  they  are 
operating  on  the  Great  Lakes,  the  Strait 
of  Juan  de  Fuca,  and  Puget  Sound,  WA. 
In  any  other  environment,  the  qualified 
individual  must  be  based  in  the  United 
States.  The  close  proximity,  reliable 
communication,  and  the  conunon  water 
boundary  shared  by  the  United  States 
and  Canada  create  a  unique  situation, 
which  allows  a  Canadian-based 
qualified  individual  to  be  as  effective  as 
a  qualified  individual  based  in  the 
United  States.  In  addition,  the  Coast 
Guard  is  presently  working  with  the 
Canadian  government  to  reach  a 
bilateral  agreement  on  response  plans. 
When  this  agreement  is  finalized,  an 
amendment  to  this  definition  may  be 
more  appropriate. 

One  comment  stated  that  the 
requirement  that  the  qualified 
individual  have  oil  or  hazardous 
materials  experience  be  clarified  in  this 
definition.  The  Coast  Guard  disagrees. 
The  Coast  Guard  has  left  the  definition 
broad  so  that  the  owner  or  operator  has 
the  flexibility  to  designate  the  qualified 
individual  they  feel  is  most  suitable  for 
this  responsibility.  The  Coast  Guard  has 
only  required  that  the  quahfied 
individual  be  trained  in  the 
responsibilities  of  the  particular 
response  plan  he  or  she  will  be 
coordinating. 

Response  area.  One  comment  was 
received  regarding  this  definition.  It 
stated  that  this  definition  should 
include  predetermined  areas.  The  Coast 
Guard's  experience  has  proven  that  the 
"response  area"  is  very  difficult  to 
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define  accurately  and  fairly.  Theretore. 
this  definition  has  been  deleted,  and 
replaced  with  the  term  "response 
activity."  This  change  will  allow  the 
Captain  of  the  Port  more  flexibility  in 
describing  the  area,  vessels,  and 
equipment  involved  in  a  spill  cleanup. 

Rjvers  and  canals.  Two  comments 
suggested  changes  to  this  definition. 
One  comment  suggested  that  the 
definition  include  rivers  and  tributary 
waters  of  the  Great  Lakes.  The  Coast 
Guard  disagrees.  The  definition  for  the 
Great  Lakes,  including  its  connecting 
river  and  tributary  waters,  is  consistent 
with  definitions  found  in  rules 
governing  navigation  and  navigable 
waters.  This  definition  treats  the  Great 
Lakes  as  an  entire  ecosystem,  including 
their  connecting  and  tributary  waters 
which  would  be  adversely  affected  by 
an  oil  spill. 

The  other  comment  suggested  that  the 
project  depth  of  12  feet  or  less  be 
changed  to  18  feet  to  allow  for  use  of 
offshore  response  vessels  described  in 
the  plans.  As  discussed  in  the  IFR,  the 
Coast  Guard  disagrees  with  increasing 
the  project  depth  from  the  1 2  feet  or  less 
mark.  The  Coast  Guard  intended  the 
definition  to  only  cover  narrow,  inland 
bodies  of  water  that  are  reasonably 
protected  and  typically  have  wave 
heights  of  1  foot  or  less  on  which  only 
shallow  draft  vessels  operate. 

Further,  the  Coast  Guard  simplified 
this  definition  in  the  final  rule  by 
removing  the  words,  "the  outer 
boundaries  of."  Because  this  definition 
covers  bodies  of  water  confined  within 
the  inland  area,  which  would,  by 
impUcatlon,  include  its  outer 
boundaries,  these  additional  words  were 
removed  as  redundant. 

Specific  gravity.  Several  comments 
encouraged  the  Coast  Guard  to  define 
specific  gravity  in  the  final  rule.  The 
Coast  Guard  agrees  and  has  used  the 
definition  of  specific  gravity  found  in 
ASTM  Standard  D  1298  entitled 
"Standard  Practice  for  Density.  Relative 
Density  (Specific  Gravity),  or  API 
gravity  of  Crude  Petroleum  and  Liquid 
Petroleum  Product  by  Hydrometer 
Method." 

Tier.  Because  this  concept  is 
referenced  throughout  these  regulations 
and  because  a  number  of  comments 
asked  for  clarification  on  this  term,  the 
Coast  Guard  has  developed  a  detailed 
definition  to  facilitate  a  clearer 
understanding  of  these  regulations. 

Vessels  carrying  oil  as  a  secondary 
cargo.  The  applicability  section  of  the 
final  rule  (33  CFR  155.1015)  now 
excludes  oil  spill  response  vessels 
involved  in  response  activities  from  the 
requirement  for  response  plans.  This 
revision  reflects  a  reduction  of  the 
previous  requirements  which  provided 


for  these  vessels  to  have  approved 
response  plans  in  accordance  with 
§  155.1045  (vessels  carrying  oil  as  a 
secondary  cargo)  when  not  involved  in 
response  operations.  Under  this  final 
rule,  these  vessels  are  no  longer 
required  to  have  response  plans  unless 
they  are  carrying  oil  as  cargo  outside  a 
response  operation.  The  Coast  Guard 
has  therefore  removed  oil  spill  response 
vessel  from  this  definition. 

Vessel  of  opportunity.  One  comment 
suggested  that  this  definition  include 
any  vessel,  used  in  an  emergency 
situation,  that  carries  oil  as  a  primary 
cargo.  The  comment  further  suggested 
that  if  the  vessel  is  res]X)nding  to  a  spill 
of  an  oil  from  a  different  group  from  that 
which  it  carries,  that  vessel  be 
temporarily  relieved  from  the 
requirement  of  revising  its  vessel 
response  plan.  This  subpart  does  not 
apply  to  vessels  of  opportunity.  The 
clause  in  this  definition  that  excludes 
vessels  that  carry  oil  as  a  primary  cargo 
was  intended  to  ensure  vessels  are  not 
used  for  grades  of  oil  they  are  not 
classed  to  carry.  For  overall  safety,  even 
in  an  emergency  situation,  a  tank  vessel 
should  not  load  higher  grade  fuels  than 
it  is  designed  to  carry.  A  vessel  that 
carries  oil  as  a  primary  cargo  must 
already  have  a  vessel  response  plan.  A 
vessel  of  opportunity  that  is  also  a 
primary  oil  carrier  could  assist  in  an  oil 
spill  response  activity  of  an  oil  other 
than  the  one  for  which  it  holds  an 
approved  response  plan  without 
approval  of  a  new  response  plan,  as  long 
as  this  exemption  has  been  granted  by 
the  Captain  of  the  Port  (COTP).  Section 
155.1070(c)(4)  has  been  changed  to 
address  this  situation. 

Section  155.1025     Operating 
Restrictions  and  Interim  Operating 
Authorization 

The  Coast  Guard  modified  paragraphs 
(a)  and  (b)  in  §  155.1025  of  the  final  rule 
to  remove  the  statutory  date  of 
compUance  which  has  now  passed. 

The  IFR  stated  that  the  Coast  Guard 
was  still  studying  the  issue  of  whether 
the  provision  in  section  311(j)(5)  of  the 
FWPCA  (33  U.S.C.  1321(j)(5)).  which 
allows  the  Coast  Guard  to  authorize 
vessels  to  continue  operating  for  up  to 
two  years  while  the  response  plan  is 
undergoing  detailed  review,  is 
applicable  to  both  initial  submission  of 
response  plans  and  future  plan  revisions 
and  required  resubmissions.  After  an  in- 
depth  evaluation,  the  Coast  Guard  has 
determined  that  this  provision  is 
applicable  to  all  submittals.  Therefore, 
there  is  no  need  to  revise  the  regulatory 
text. 

Three  comments  were  received 
addressing  this  section.  One  comment 
focused  on  the  provision  allowing 


vessel  operation  for  2  years  after 
submission  of  the  response  plan, 
pending  approval,  for  those  vessels 
granted  written  authorization  for 
continued  operations.  The  comment 
suggested  that  this  provision  be  limited 
in  application  to  vessels  with  standards 
approved  by  the  Secretary  of 
Transportation.  One  comment  urged 
that  the  Coast  Guard  be  reasonable  and 
reedistic  in  granting  the  2-year  interim 
operation  authorization.  The  Coast 
Guard  evaluates  each  submittal  on  a 
case-by-case  basis.  This  evaluation 
method  ensures  that  the  time  frame 
given  for  operating  in  accordance  with 
a  response  plan  that  does  not  have  full 
Coast  Guard  approval  is  appropriate  for 
the  given  vessel  and  operating 
conditions. 

One  comment  stated  that  requiring 
certification  letters  before  the  6-month 
allowance  provided  in  OPA  90  nullifies 
legislative  intent  and  suggested  that  the 
Coast  Guard  rewrite  §  155.1025(d)  of  the 
IFR.  Section  155.1025(d)  has  been 
rewritten  to  eliminate  this  provision  as 
the  6-month  grace  period  has  already 
ended,  and  all  vessels  must  be  operating 
in  accordance  with  an  approved 
response  plan.  Additionally, 
§  155.1025(e)  of  the  IFR  has  been 
reworded  to  potentially  allow  a  vessel 
owner  or  operator  to  have  a  vessel  make 
one  voyage  to  transport  or  handle  oil  in 
a  "geographic  area"  rather  than  a 
"port."  This  change  was  made  to  make 
this  provision  more  flexible  in  that  such 
authorization  could  be  granted  for 
voyages  other  than  those  to  ports. 

Section  155.1026    Qualified  Individual 
and  Alternate  Qualified  Individual 

The  Coast  Guard  has  modified 
§  155.1026(a)  and  §  155.1026(b)  to 
clarify  that  a  quahfied  individual  must 
be  available  on  a  24-hour  basis,  but  it  is 
not  necessary  to  have  both  the  qualified 
individual  and  the  alternate  qualified 
individual  available  coincidentally. 

In  response  to  requests  for 
clarification,  the  Coast  Guard  has 
modified  §  155.1026(d)(1)  in  this  final 
rule  to  make  explicit  the  previously 
implied  concept  that  the  qualified 
individual  must  have  the  authority  to 
activate'or  contract  for  all  appropriate 
response  resources,  in  addition  to 
activating  or  contracting  with  oil  spill 
removal  organizations.  Fifteen 
comments  were  received  addressing  this 
section  of  the  IFR.  Five  of  these 
comments  addressed  the  general 
requirements  of  this  section.  One 
comment  urged  the  exemption  from  this 
provision  of  vessels  carrying  light  fuel 
as  secondary  cargo.  The  Coast  Guard 
does  not  have  the  authority  to  exempt 
any  type  of  oil  from  these  regulations. 


Federal  Register  /  Vol.  61,  .\o.  9  /  Friday,  January  12,  1996  /  Rules  and  Regul 


iations 


1057 


One  comment  urged  the  exemption 
frtjm  this  provision  of  fishing  tender 
vessels.  As  discussed  previously,  the 
applicability  of  response  plan 
requirements  to  fishing  vessels  was 
revised  by  legislation  subsequent  to  the 
IFR  which  essentially  excludes  most 
fishing  vessels  from  these  response  plan 
requirements  (Pub.  L.  103-206.  107  Stat. 
2419).  However,  it  is  appropriate  to 
require  identification  of  a  qualified 
individual  for  fish  tender  vessels  over 
750  gross  tons  as  the  same  legislative 
change  did  not  affect  these  vessels. 

Three  of  the  comments  supported  the 
Coast  Guard's  revision  of  paragraph  (d) 
of  this  section  of  the  IFR  so  that  the 
qualified  individual's  authority  would 
be  "full"  rather  than  "imconditional," 
and  argued  against  the  requirement  that 
a  qualified  individual  be  an  individual 
rather  than  an  organization.  With  regard 
to  the  latter  argument,  these  comments 
argued  that  this  provision  should  be 
revised  because  the  employees  of  an 
organization  change  frequently.  The 
Coast  Guard  included  in  §  155.1026(e) 
of  the  IFR  a  provision  which  allows  the 
vessel's  owner  or  operator  to  designate 
an  organization  to  carry  out  the 
responsibilities  of  the  qualified 
individual.  However,  the  designated 
organization  must  have  identified 
specific  individuals  to  act  as  the 
qualified  individual  and  the  alternate. 
The  individual  that  assumes  this 
responsibility  must  be  familiar  with  the 
implementation  of  the  vessel  response 
plan  and  be  trained  in  the 
responsibilities  of  the  qualified 
individual  under  the  response  plan 

In  regard  to  this  section,  the  Coast 
Guard  would  like  to  clarify  that  it  does 
not  intend  to  limit  the  discredon  of  the 
vessel  owrner  or  operator  to  designate  a 
substitute  to  assume  the  full  range  of 
responsibilities  of  the  qualified 
individual  named  in  the  response  plan. 
The  requirement  to  designate  a  qualified 
individual  and  at  least  one  alternate  is 
to  ensure  prompt  implementation  of  the 
response  plan.  The  owner  or  operator  of 
a  vessel  may  designate  any  person  to 
assume  the  duties  of  the  qualified 
individual  at  any  time  provided  the 
"^  requirements  of  this  section  are  met.  If 
the  substitution  takes  place  during  the 
response  to  a  discharge,  there  must  be 
no  break  in  availability  of  the  person 
acting  as  the  qualified  individual.  The 
substituted  qualified  individual  must 
have  a  document  designating  them  as 
the  qualified  individual. 

Nine  comments  suggested  new 
language  for  this  section  which  would 
limit  the  liability  of  qualified 
individuals  and  alternative  qualified 
individuals.  Six  of  these  nine  comments 
suggested  that  the  Coast  Guard  add 
language  to  this  section  stating  that  the 


qualified  individual  or  alternate 
qualified  individual  would  not,  per  se, 
be  considered  the  vessel's  ov^rner, 
operator,  or  demise  charterer  when 
acting  in  the  capacity  of  a  qualified 
individual.  As  stated  in  the  IFR.  a 
person  does  not  become  a  responsible 
party  under  the  FWPCA  by  being 
designated  a  qualified  individual  for 
response  plan  purposes.  Under  33 
U.S.C.  1321(c)(4),  a  person  other  than  a 
responsible  party  is  not  liable  for 
removal  costs  or  damages  which  result 
from  actions  taken  or  omitted  in  the 
course  of  rendering  care,  assistance,  or 
advice  consistent  vdth  the  National  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan  (NCP)  or  otherwise 
directed  by  the  President. 
Notwithstanding,  such  a  person  whose 
acts  or  omissions  are  grossly  negligent, 
or  who  engages  in  willfiil  misconduct 
may,  as  a  result,  become  liable  for  the 
resulting  removal  costs  or  damages.  The 
qualified  individual  is  not,  however, 
responsible  for  the  adequacy  of  response 
plans  prepared  by  the  owner  or  operator 
nor  is  the  qualified  individual 
responsible  for  contacting  response 
resources  beyond  the  authority 
delegated  from  the  owner  or  operator. 

Four  of  the  comments  suggesting 
revisions  in  this  section  supported  the 
addition  of  language  distinguishing  the 
role  of  qualified  individual  from  the  role 
of  the  responsible  party.  One  comment 
suggested  that  the  rules  clarify  that  the 
qualified  individual  would  generally 
not  be  responsible  for  the  adequacy  or 
the  sufficiency  of  the  response  and 
suggested  that  this  section  limit  the 
liabihty  of  the  person  acting  in  the 
capacity  of  qualified  individual.  As 
stated  in  the  IFR,  the  Coast  Guard  has 
no  authority  to  provide  a  blanket 
exemption  from  liability  to  any  persons, 
including  qualified  individuals 
designated  for  response  plan  purposes. 
For  vessels,  the  term  "responsible 
party"  is  defined  in  section  1001(32)(A) 
of  OPA  90  as  any  person  owning, 
operating,  or  demise  chartering  the 
vessel  (33  U.S.C.  2701(32)(A)).  Section 
1001(26)(A)  of  OPA  90  defines  owner  or 
operator  of  a  vessel  as  any  person 
owning,  operating,  or  chartering  by 
demise  the  vessel  (33  U.S.C. 
2701(26)(A)).  The  IFR  states  that  a 
person  does  not  become  a  responsible 
party  under  FWPCA  by  being 
designated  a  qualified  individual  for 
response  plan  purposes.  This  rule 
preserves  §  155.1026(g)  which  states 
that  the  liability  of  a  qualified 
individual  is  considered  to  be  in 
accordance  with  the  provisions  of  33 
use.  1321(c)(4).  Under  this  section,  a 
person  other  than  a  responsible  party  is 
not  liable  for  removal  costs  or  damages 


which  result  from  actions  taken  or 
omitted  in  the  course  of  rendering  care, 
assistance,  or  advice  consistent  with  the 
NCP  or  as  otherwise  directed  by  the 
President.  However,  as  noted  in  the  IFR, 
even  a  quaUfied  individual  may  be 
liable  for  the  resulting  removal  costs  or 
damages  if  it  is  established  that  there 
was  gross  negligence  or  willfial 
misconduct  while  acting  in  this 
capacity. 

Two  comments  addressed  this  section 
as  it  relates  to  dealings  with  Canada. 
One  comment  suggested  that  residents 
of  Canada  be  permitted  to  be  qualified 
individuals.  The  other  comment  stated 
that  the  Canadian  government  recently 
introduced  legislation  similar  to  OPA  90 
and  suggested  that  the  United  States  and 
Canada  work  closely  in  promulgating 
their  respective  regulations  regarding  oil 
pollution  prevention.  The  Coast  Guard 
is  currently  working  with  the  Canadian 
government  to  develop  a  bilateral 
agreement  on  vessel  response  plan 
requirements.  In  addition,  the  Coast 
Guard  modified  the  IFR  to  allow 
Canadian  vessels  to  identify  Canadian- 
based  qualified  individuals  if  these 
individuals  meet  the  same  requirements 
of  §  155.1026(b)  for  individuals  based  in 
the  United  States.  This  provision  only 
applies  to  Canadian  flag  vessels  while 
they  are  operating  on  the  Great  Lakes, 
the  Strait  of  Juan  de  Fuca,  and  Puget 
Sound,  WA.  In  any  other  environment, 
the  qualified  individual  must  be  based 
in  the  United  States.  The  close 
proximity,  reliable  communication,  and 
the  common  water  boundary  shared  by 
the  United  States  and  Canada  create  a 
unique  situation,  which  allows  a 
Canadian-based  qualified  individual  to 
be  as  effective  as  a  quaUfied  individual 
based  in  the  United  States. 

Section  155.1 030    General  Response 
Plan  Requirements 

Required  format.  One  comment 
supporting  the  required  response  plan 
format  was  received.  The  Coast  Guard, 
however,  amended  the  language  of  this 
section  to  further  clarify  response  plan 
requirements.  The  Coast  Guard  has 
determined  that  references  to 
§§155.1035,  155.1040.  and  155.1045 
were  redimdant  in  that  the  requirements 
were  repeated  in  each  specific  section. 
Therefore,  these  references  have  been 
deleted. 

Paragraph  (c)(ll)  of  this  section  was 
reworded  to  delete  specific  references  to 
vessels  carrying  oil  as  a  primary  cargo 
and  unmanned  tank  barges.  Because  this 
section  is  supposed  to  address  general 
requirements  of  response  plans,  this 
subparagraph  now  addresses  the  general 
requirements  for  inclusion  of  a  vessel- 
specific  appendix  for  the  vessel  or 
vessels  covered  by  the  plan. 
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The  requirements  of  paragraph  id) 
have  been  clarified  to  indicate  that 
vessel  owners  or  operators  with 
multiple  vessels  may  now  submit  one 
plan  for  each  class  of  vessel  (i.e.. 
maimed  vessels  carrying  oil  as  primary 
cargo,  urunanned  vessels  carrying  oil  as 
primary  cargo,  and  vessels  carrying  oil 
as  secondary  cargo). 

The  Coast  Guard  has  added  a  new 
paragraph  (f)  to  this  section  in  this  final 
rule  in  response  to  questions  in 
comments  concerning  barges  carrying 
non-hazardous  oil  field  wastes.  Further, 
this  paragraph  has  been  reworded  to 
make  following  the  format  requirements 
of  §  155.1045  optional  in  lieu  of 
following  the  requirements  of 
§  155.1035  or  §  155.1040.  In  the  IFR. 
ptu^graph  (f)  of  this  section  required  oil 
spill  response  vessels  to  have  response 
plans  in  accordance  with  §  155.1045 
when  operating  outside  a  response  area. 
The  applicability  section  of  the  final 
rule  (33  CFR  155.1015)  now  excludes  oil 
spill  response  vessels  involved  in 
response  activities  from  the  requirement 
for  response  plans.  This  revision  reflects 
a  reduction  of  the  previous 
requirements  whidi  provided  for  these 
vessels  to  have  approved  response  plans 
in  accordance  with  §  155.1045  (vessels 
carrying  oil  as  a  secondary  cargo)  when 
not  involved  in  response  operations. 
Under  this  final  rule,  these  vessels  are 
no  longer  required  to  have  response 
plans  unless  they  are  carrying  oil  as 
cargo  outside  a  response  operation. 

The  references  to  "February  18. 1993" 
in  paragraph  (g)  of  this  section  have 
been  deleted.  That  date  has  passed  and, 
consequently,  is  no  longer  relevant  to 
these  regulations. 

The  Coast  Guard  has  added  language 
to  subparagraphs  (i)(l)  and  (2)  of  this 
section  to  allow  notarized  copies  of 
Coast  Guard  approval  letters  to 
substitute  for  the  actual  approval  letters 
which  are  to  be  on  board  vessels  under 
this  provision.  This  provision  satisfies 
the  Coast  Guard's  need  for 
authentication  of  the  document  through 
the  notarization  requirement  while 
allowing  a  vessel  owmer  or  operator  to 
keep  the  original  approval  letter  in  a 
place  where  it  would  less  likely  lost  or 
misplaced. 

Plan  consistency.  Nine  comments 
were  received  which  addressed  the 
issue  of  consistency  between  the 
National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan  (NCP),  Area 
Contingency  Plan  (ACP).  and  vessel 
response  plan  (VRP)  requirements. 

One  comment  asserted  that  State  and 
Federal  authorities  would  probably  not 
agree  upon  a  uniform  format  for 
response  plans.  This  comment  argued 
that  because  the  authority  of  States  with 
regard  to  response  plans  is  not 


prtjempted.  they  will  be  unwilling  to 
relinquish  their  authority  merely  to 
standardize  the  format.  The  Coast  Guard 
has  provided  for  as  much  flexibility  as 
reasonably  possible.  The  owner  or 
operator  is  permitted  to  insert  sections 
as  necessary  to  satisfy  any  additional 
State  or  International  Maritime 
Organization  (IMO)  requirements. 
However,  the  required  sections  and 
specific  information  described  in  those 
sections  must  remain  distinct,  and  uie 
appendix  or  table  of  contents  must 
provide  sufficient  detail  on  the  location 
of  these  distinct  sections.  This  standard 
format  eases  the  administrative  burden 
in  reviewing  the  plans  and  creates 
uniformity  for  responders  who  may  not 
be  familiar  with  a  particular  plan. 
Further,  negotiations  with  various  States 
having  response  plan  requirements  have 
been  generally  successful  in  mininuzing 
differences. 

Five  comments  addressed  the  Coast 
Guard's  development  and 
implementation  of  the  ACPs.  One  of 
these  comments  argued  that  the  existing 
NCP  and  LCPs  are  not  adequate  nor  are 
they  consistent  with  the  legislative 
intent  of  OPA  90.  This  comment  writer 
also  expressed  concern  regarding  the 
IFR's  silence  on  Coast  Guard  response 
duties.  Another  two  of  these  comments 
also  urged  consistency  between  the 
ACPs  and  the  NCP.  Still  another 
comment  additionally  argued  that  ACPs 
should  be  subject  to  public  comment. 
One  comment  concerned  the 
development  of  ACPs  and  their  impact 
on  planning  for  shoreline  protection, 
firefighting.  and  lightering  resources. 
All  of  the  comments  discussed  in  this 
paragraph  are  beyond  the  scope  of  this 
rulemaking. 

One  comment  recommended  the 
revision  of  all  VRPs  6  months  after  the 
ACPs  and  the  NCP  are  completed.  The 
Coast  Guard  disagrees.  To  provide  time 
for  owners  or  operators  to  prepare  their 
response  plans,  the  Coast  Guard 
requires  consistency  with  the  applicable 
plans  (ACP/NCP)  in  effect  6  months 
prior  to  the  submittal  date.  If  the  ACP 
or  NCP  changes  after  submittal  of  the 
response  plan,  the  plan  must  be 
adjusted  accordingly  when  submitted 
for  reapproval. 

One  comment  urged  vessel  response 
plan  consistency  with  ACPs  so  that  the 
Coast  Guard  could  easily  identify  the 
inconsistencies  between  what  is  stated 
in  the  response  plan  and  what  is 
required  by  the  ACP.  Another  comment 
stated  that  vessel  response  plans  may 
need  to  be  revised  in  order  to  remain 
consistent  should  ACPs  identify 
equipment  or  personnel  deficiencies  in 
the  future.  The  Coast  Guard  disagrees. 
All  of  these  plans  will  be  subject  to 
continuous  updating.  Periodic 


resubmittal  of  vessel  response  plans  v^U 
ensure  that  inconsistencies  with  ACPs 
are  minimized. 

Provisions  concerning  Regulation  26 
ofMARPOL  In  order  to  facilitate 
response  plan  review,  the  Coast  Guard 
has  modified  §  155.1030(j)  to  require 
that,  when  submitting  response  plans 
that  include  provisions  of  Regulation  26 
of  Aimex  I  to  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships,  1973  as  modified 
by  the  Protocol  of  1978  (MARPOL  73/ 
78).  a  cross  reference  section  must  be 
included  to  identify  the  location  of  the 
general  response  plan  requirements.  Six 
comments  were  received  addressing  the 
portion  of  this  section  permitting  an 
owner  or  operator  of  a  U.S.  flag  vessel 
to  address  the  requirements  of 
Regulation  26  of  Aimex  I  to  MARPOL 
73/78  if  certain  conditions  are  met. 

Three  comments  supported  the 
change  in  the  rule  to  make  compliance 
with  Regulation  26  optional,  two  of 
them  argxung  that  the  vessel  response 
plan  regulation  required  planning  for 
responses  to  discharges  of  oil  carried  in 
buUc  as  cargo  whereas  MARPOL  applies 
to  all  oil  discharges,  including  the  ship's 
fuel  oil.  One  of  these  three  comments 
continued  by  contending  that  the 
requirement  for  the  master  to  notify  the 
coastal  state  and  secure  its  authorization 
before  undertaking  mitigating  actions  is 
misleading,  confusing,  and  not  within 
the  spirit  of  MARPOL  73/78  or  OPA  90. 
This  comment  writer  stated  that  such 
notification  is  an  obvious  step. 

The  Coast  Guard  agrees  that  this  may 
have  caused  some  confusion.  Therefore, 
this  paragraph  has  been  modified  to 
clearly  state  that  the  plan  should 
address  the  notification  of  the  coastal 
state  to  determine  whether 
authqrization  is  required.  With 
reference  to  all  three  comments,  this 
section  of  the  regulation  blends  the 
requirements  for  Regulation  26  and  the 
U.S.  response  requirements.  This  option 
will  ease  the  burden  on  the  industry  in 
that  a  single  plan  can  be  used  for  both 
requirements.  The  notification 
procedures  are  a  requirement  of 
MARPOL  73/78;  therefore,  the  Coast 
Guard  does  not  have  the  authority  to 
change  them. 

The  Coast  Guard  has.  however, 
amended  the  provision  regarding 
submission  of  modified  Regulation  26 
response  plans  in  lieu  of  response  plans 
under  this  rulemaking.  This  provision 
has  been  further  clarified  to  indicate  the 
procedure  by  which  a  vessel  owner  or 
operator  may  address  Regulation  26 
provisions  in  his  or  her  response  plan. 
This  paragraph,  as  revised,  also 
references  §  155.1065  which  provides 
procedures  for  plan  submission.  These 
changes  make  the  procedures  for 


exercising  this  option  clearer  for  vessel 
owners  or  operators  who  want  to  take 
advantage  of  this  provision.  - 

Also,  the  Coast  Guard  has  added  a 
new  paragraph  (k)  to  this  section.  This 
new  paragraph  will  allow  secondary 
carriers  having  response  plans  approved 
under  Regulation  26  ofMARPOL  73/78 
to  comply  with  §  155.1045  if 
identification  of  the  qualified  individual 
and  alternate,  identification  of  an  oil 
spill  removal  organization, 
identification  of  an  oil  spill 
management  team,  and  a  geographic 
specific  appendix  are  added  to  the 
Regulation  26  response  plan.  This 
revision  would  elicit  the  information 
needed  by  the  Coast  Guard  while 
eliminating  the  need  for  owners  and 
operators  of  secondary  carriers  to 
duplicate  their  efforts. 

One  comment  argued  that  the  Coast 
Guard  should  reinstate  the  requirement 
for  planning  for  fuel  oil  discharges, 
contending  that  the  Coast  Guard  has  the 
authority  to  issue  such  regulations 
under  section  311(j)(l)(C)  of  the  Federal 
Water  Pollution  Control  Act  (FWPCA) 
(33  U.S.C.  1321(j)(l)(C)).  The  Coast 
Guard  disagrees.  The  intent  of  OPA  90 
was  to  have  vessel  owners  and  operators 
plan  to  respond  to  a  spill  of  oil  carried 
in  bulk  as  cargo.  Fuel  oil  is  not 
considered  a  cargo.  The  issuance  of 
regulations  that  address  fuel  oil 
discharges  is  outside  the  scope  of  this 
rulemaking.  Planning  for  response  to 
such  discharges  is  covered  by 
Regulation  26  of  Annex  I  to  MARPOL 
73/78. 

One  comment  urged  the  Coast  Guard 
to  withdraw  Coast  Guard  Navigation 
and  Vessel  Inspection  Circular  No.  2-93 
(NVIC  2-93;  March  5,  1993),  arguing 
that  it  hampers  industry  by  further 
regulations.  The  Coast  Guard  disagrees. 
This  NVIC  only  provides  guidance  on 
how  to  address  the  requirements  of 
Regulation  26  ofMARPOL  73/78.  It 
pertains  only  to  vessels  which  are 
subject  to  Armex  I  ofMARPOL  (e.g., 
U.S.  flagged  seagoing  vessels  wherever 
located,  and  foreign  flagged  vessels 
located  within  the  navigable  waters  of 
the  United  States)  and  are  already 
required  to  meet  the  provisions  of 
MARPOL  73/78.  Regulation  26  is  the 
subject  of  a  separate^ut  coordinated 
rulemaking  (CGD  93-030)  entitled 
"Shipboard,  Oil  Pollution  Emergency 
Plans"  which  was  published  in  the 
Federal  Register  on  October  7,  1994  (59 
FR  51332). 

Plans  submitted  prior  to  effective  date 
affinal  rule.  The  Coast  Guard  has 
written  a  provision  into  the  final  rule 
that  requires  vessel  owners  or  operators 
making  initial  response  plan 
submissions  after  April  11,  1996,  the 
effective  date  of  this  final  rule,  to 


comply  with  the  requirements  of  the 
final  rule.  As  indicated  in  the  IFR,  the 
Coast  Guard  is  not  requiring  vessel 
owners  or  operators  who  submitted 
response  plans  under  the  IFR  or  NVIC 
to  revise  their  response  plans  to 
conform  with  the  requirements  of  the 
final  rule  until  the  plan's  5-year 
resubmission  date.  However,  a  vessel 
owner  or  operator  who  has  prepared  a 
response  plan  under  the  NVIC  or  the 
IFR  may  comply  with  any  of  the 
provisions  of  this  final  rule  by  revising 
the  appropriate  section  of  the  previously 
submitted  plan  in  accordance  with  the 
revision  and  amendment  procedures  in 
§  155.1070.  An  owner  or  operator  who 
elects  to  comply  with  all  of  the 
requirements  of  the  final  rule  must 
resubmit  the  entire  plan,  for  review  and 
approval  if  appropriate,  in  accordance 
with  §155.1065. 

Section  155.1035  Response  Plan 
Requirements  for  Manned  Vessels 
Carrying  Oil  as  a  Primary  Cargo 

General  information  and 
introduction.  The  Coast  Guard  has 
revised  this  section  to  require  an 
indication  of  a  vessel's  IMO 
international  number  in  the  response 
plan,  if  applicable.  This  international 
number  will  provide  the  Coast  Guard 
with  a  means  of  accessing  Marine  Safety 
Information  System  (MSIS)  data  on  the 
vessel.  This  information  already  is 
required  in  both  33  CFR  151.26  and  33 
CFR  160.207. 

Notification  procedures.  Two 
comments  were  received  which 
addressed  the  requirement  that  a 
response  plan  include  certain 
information  on  notification  procedures. 
One  comment  called  the  requirement 
cumbersome  and  unrealistic,  arguing 
that  all  notifications  should  be  the 
responsibility  of  the  qualified 
individual.  This  comment  continued  by 
arguing  that  this  paragraph  required 
unnecessary  information  such  as 
information  on  ship  and  crew  size,  and 
the  date  and  time  of  the  next  report.  It 
contended  that  this  type  of  information 
is  already  knov^Ti  by  the  owner  or 
operator  and  that  the  response  plan 
should  only  list  the  procedures  needed 
for  the  qualified  individual  to  activate 
the  plan.  Another  comment  contended 
that  requiring  notification  of  State 
authorities  is  not  within  the  purview  of 
the  Coast  Guard  unless  the  State 
specifically  required  the  Coast  Guard  to 
do  so. 

As  stated  in  the  IFR,  and  repeated  in 
the  final  rule,  only  the  qualified 
individual  must  be  notified.  However, 
other  statutes  and  regulations  establish 
oil  spill  reporting  requirements,  and  the 
Coast  Guard  has  determined  that  the 
owners  or  operators  should  address 


procedures  for  these  notifications  in 
their  response  plans. 

The  Coast  Guard  amended 
§  155.1035(b)(4),  the  provision  in  this 
section  which  required  that  descriptions 
of  primary  and  secondary 
communications  methods  be  included 
in  response  plans.  This  provision  was 
clarified  by  now  stating  that  such 
descriptions  should  be  consistent  with 
§  155.1035(b)(1).  the  provision  requiring 
a  checklist  of  the  notifications  to  be 
made  in  the  event  of  an  oil  spill.  This 
change  was  effectuated  to  clarify  the 
instructions  regarding  descriptions  of 
communications  methods  in  vessel 
response  plans. 

To  minimize  the  burden  on  vessel 
owners  and  operators  and  facilitate 
rapid  notification  of  a  spill,  most  of  this 
information  can  be  provided  in  a 
checklist,  which  is  consistent  with 
Regulation  26  ofMARPOL  73/78.  To 
ensure  consistency  with  IMO  Resolution 
A648(16),  the  Coast  Guard  revised  the 
rule  to  require  that  response  plans 
include  various  additional  items  that 
must  be  identified  in  the  initial 
notification  and  to  establish  guidelines 
for  follow-up  reports. 

Shipboard  spill  mitigation 
procedures.  Five  comments  were 
received  in  response  to  this  provision. 
Three  comments  supported  the 
subparagraph  requiring  the  inclusion  in 
the  response  plan  of  the  location,  crew 
responsibilities,  and  procedures  for  use 
of  shipboard  equipment  which  may  be 
carried  to  mitigate  an  oil  discharge.  Two 
comments  opposed  this  provision, 
arguing  that  vessels  lacked  storage  room 
for  the  equipment,  that  having  the 
equipment  on  board  would  reduce  crew 
size,  that  there  would  be  a  lack  of 
trained  personnel  to  use  the  equipment, 
that  maintenance  and  inspection  of 
equipment  in  a  special  store  room 
would  be  difficult,  and  that  the  crew 
would  have  other  overriding  priorities. 
The  carriage  of  spill  removal  equipment 
is  the  subject  of  a  separate  rulemaking 
(CDG  91-068).  This  final  rule  only 
requires  that  procedures  be  spelled  out 
in  the  response  plan  so  that  the  crew 
knows  what  its  responsibilities  are  to 
mitigate  an  oil  discharge. 

An  IFR  entitled  "Discharge  Removal 
Equipment  for  Vessels  Canning  Oil" 
was  published  (58  FR  67995;  December 
22.  1993).  This  WR  contains 
requirements  to  include  in  response 
plan  procedures  for  deployment  of 
discharge  removal  equipment  carried 
onboard  the  vessel  and  for  internal 
transfers  of  cargo  as  provided  in  the 
discharge  removal  IFR.  Additionally,  a 
provision  was  added  requiring 
identification  in  the  response  plan  of 
the  shore  location  and  24-hour  access 
procedures  for  the  computerized  shore- 
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based  damage  stability  and  residual 
structural  strength  calculation  programs. 
These  computer  programs  are  required 
by  33  CFR  155.240.  which  was  added  to 
33  CFR  part  155.  subpart  B  by  the 
discharge  removal  equipment  IFR. 

Shore-based  response  activities.  The 
Coast  Guard  made  slight  revisions  to  the 
provision  regarding  inclusion  in  the 
responses  plans  of  infonnation 
concerning  the  organizational  structure 
that  will  be  used  to  manage  response 
actions.  In  the  IFTl.  this  "provision 
merely  required  the  listing  of 
enumerated  functional  areas  in  that  part 
of  the  response  plan.  The  provision,  as 
revised,  requires  the  inclusion  of 
information  regarding  key  components 
within  each  of  these  enumerated 
functional  areas.  This  information  is 
currently  required  for  approval  of 
response  plans. 

This  paragraph  regarding  shore-based 
response  activities  have  also  been 
reworded  so  as  to  require  the  inclusion 
in  the  response  plan  of  the  functional 
job  descriptions  for  each  oil  spill 
management  team  position  within  the 
organizational  structure.  These  added 
requirements  will  better  clarify  the 
responsibilities  of  those  involved  in  oil 
spill  cleanup,  thereby  promoting  more 
efficient  implementation  of  response 
plans. 

List  of  contacts.  Two  comments  were 
received  in  response  to  this  paragraph 
requiring  inclusion  of  24-hour  contact 
information  in  response  plans.  One 
comment  addressed  the  provision 
requiring  inclusion  of  applicable 
insurance  representative  contacts  in 
vessel  response  plans  and  wanted  the 
Coast  Guard  to  clarify  that  U.S. 
correspondents  identified  by  P  and  I 
(Protection  and  Indemnity)  clubs  are 
independent  firms  and  not 
representatives  of  the  particular  clubs. 
The  Coast  Guard  confirms  this  comment 
writer's  interpretation;  however  the  Ust 
of  contracts  is  appropriate,  and  no 
modification  to  the  regulation  is 
necessary. 

The  other  comment  recommended 
that  vessel  owners  and  operators  be 
required  to  demonstrate  that  they  have 
a  contractual  agreement  with  wildlife 
response  contractors  or  that  the  owners 
and  operators  demonstrate  that  they 
have  the  equipment,  training,  and 
permits  to  conduct  wildlife  response 
efforts  themselves.  The  Coast  Guard 
disagrees.  The  vessel  owner  or  operator 
is  responsible  for  treatment  or  care  of 
damaged  natural  resources,  but  the 
Coast  Guard  is  not  requiring  a  contract 
for  these  resources  as  this  is  beyond  the. 
scope  of  this  rulemeiking.  However,  in 
order  to  facihtate  wildlife  response 
efforts  in  the  event  of  oil  spills,  owners 
and  operators  are  encouraged  to  assist  in 


financing  qualified  volunteer  wildlife 
rescue  organizations  which  would  be 
responding  to  such  spills. 

The  Coast  Guard  has  added  a 
subparagraph  to  this  provision  requiring 
the  list  of  contacts  to  include  persons  to 
notify  for  activation  of  the  spill 
management  team  for  average  most 
probable,  maximum  most  probable,  and 
worst  case  discharges.  This  requirement 
will  elicit  the  necessary  information 
regarding  the  oil  spill  management  team 
so  that  the  appropriate  person  could  be 
contacted  promptly  in  the  event  of 
certain  oil  discharges. 

Plan  review,  update,  revision, 
amendment,  and  appeal  procedure.  The 
title  of  this  section  was  changed  from 
"Plan  review  and  update  procedures"  to 
more  clearly  define  the  contents  of  this 
section. 

Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  vessel 
operates.  Two  comments  were  received 
addressing  this  paragraph  which 
requires  the  inclusion  of  geographic- 
specific  appendices  in  vessel  response 
plans  and  provides  for  the  contents  of 
such  appendices. 

Both  comments  called  for  more 
stringent  requirements  on  the  OSROs 
required  to  be  identified  in  these 
geographic-specific  appendices.  One 
comment  argued  that  the  Coast  Guard 
should  set  nationwide  standards  for 
OSRO  inspection,  approval,  and 
certification.  This  comment  continued 
by  contending  that  under  current 
regulations  OSROs  may  avoid  the 
voluntary  evaluation  process.  The 
comment  also  expressed  concern  that 
vessel  owners  or  operators  may  be  left 
legally  responsible  for  ensuring  the 
adequacy  and  regulatory  compliance  of 
the  OSROs  identified  in  their 
geographic-specific  appendices.  The 
other  comment  urged  the  Coast  Guard  to 
ensure  through  the  certification  process 
that  OSROs  identified  in  these 
appendices  have  adequate  resources  to 
respond  on  behalf  of  each  of  their 
members.  This  comment  also  expressed 
concern  about  over-commitment  of 
resources  by  OSROs.  The  Coast  Guard 
understands  these  concerns,  but.  as 
previously  stated,  it  is  the  ultimate 
responsibility  of  the  owner  or  operator 
to  ensure  that  the  private  resource  for 
which  it  contracts  and  upon  which  it 
relies  in  the  event  of  a  spill,  is  qualified 
and  prepared  to  meet  the  response 
capability  needed  by  the  vessel.  The 
Coast  Guard  does  have  a  program  for 
classifying  contractors  (NVIC  12-92; 
December  4.  1992)  which  takes  into 
account  the  quantity  of  equipment,  its 
designed  purpose,  the  planning  capacity 
of  the  resources,  and  the  number  of 
trained  personnel  the  contractor  has.  A 
listing  of  these  classified  oil  spill 


removal  organizations  is  available  from 
Commanding  Officer.  National  Strike 
Force  Coordination  Center;  (Attn:  OSRO 
Classification  Review);  1461  U.S.  17 
North;  Elizabeth  City.  NC  27909; 
telephone  number:  (919)  331-6000. 

Tne  Coast  Guard  has  amended  the 
provision  imder  this  paragraph 
regarding  certain  information  which  is 
repeated  for  each  geographic  area  in 
which  the  vessel  operates.  As  revised  in 
the  final  rule,  the  vessel  owner  or 
operator  has  the  option  of  specifying  the 
location  of  such  infonnation  in  the  plan 
or  providing  the  information  in  the 
particular  geographic-specific  appendix. 
This  revised  measure  should  save  time 
in  the  development  of  vessel  response 
plans  in  that  information  would  not 
have  to  be  duplicated. 

The  Coast  Guard  also  added  a 
subparagraph  to  this  paragraph 
elaborating  upon  the  requirement  to 
include  dispersant  capabilities  in  the 
geographic-specific  appendix  if  the 
owner  or  operator  elects  to  include  use 
of  dispersants  in  the  response  plan.  This 
subparagraph  provides  that  the 
appendix,  if  applicable,  must  identify 
dispersant  capability,  areas  of 
preapproval.  and  procedures  for 
employing  the  dispersant.  Although,  in 
the  IFR.  this  paragraph  previously 
required  the  appendix  to  include 
information  on  dispersant  capabilities, 
this  new  subparagraph  reiterates  the 
requirements  that  were  previously  only 
specified  in  section  8  of  Appendix  B  of 
this  part.  It  requires  the  plan  to  further 
elaborate  upon  dispersant  capabilities 
by  providing  information  concerning 
preapproval  areas  and  dispersant 
employment  procedures.  This  date  will 
inform  the  Coast  Guard  not  only  about 
the  availability  of  dispersants  but  also 
about  where  and  how  such  dispersants 
may  be  used  in  an  oil  spill  situation. 

Section  155.1040    Response  Plan 
Requirements  for  Unmanned  Tank 
Barges  Carrying  Oil  as  a  Primary  Cargo 

General  information  and 
introduction.  One  comment  was 
received  regarding  the  general 
requirements  of  this  section.  This 
comment  urged  the  Coast  Guard  to 
establish  requirements  for  towboat 
operators,  tankermen,  euid  fleeting  and 
facility  operators  in  addition  to  those 
requirements  for  owners  or  operators  of 
tank  barges.  This  comment  argued  that 
towboat  operators,  tankermen,  and 
fleeting  and  facility  operators  often  fail 
to  notify  authorities,  cause  damage  to 
the  barges,  and  fail  to  implement 
cleanup  activities.  This  comment 
contended  that  these  shortcomings  leave 
a  barge  owner  responsible  despite  his  or 
her  lack  of  knowledge.  It  is  the  onus  of 
a  barge  owner  to  ensure  that  the 


fowboat's  operators  are  familiar  with  the 
response  plan  and  can  handle  a  spill 
situation. 

The  Coast  Guard  has  also  amended 
this  paragraph  to  clarify  that  the  list  of 
tank  barges  in  the  response  plan  must 
include  each  tank  barge's  country  of 
registry,  call  sign,  and  IMO  international 
number,  if  applicable,  as  well  as  its 
official  number.  These  added 
requirements  wnll  further  assist  the 
Coast  Guard  in  identifying  a  vessel  in 
the  event  of  an  oil  spill. 

Notification  procedures.  One 
comment  was  received  addressing  this 
paragraph.  It  contended  that  a 
requirement  to  notify  State  authorities  is 
not  within  the  purview  of  the  Coast 
Guard  unless  the  State  has  specifically 
required  the  Coast  Guard  to  do  so.  The 
Coast  Guard  disagrees.  As  stated 
previously,  other  statutes  and 
regulations  establish  oil  spill  reporting 
requirements,  and  the  Coast  Guard  has 
determined  that  owners  or  operators 
should  set  procedures  for  these 
notifications  in  their  response  plans.  To 
minimize  the  burden  on  vessel  owners 
and  operators  and  facilitate  rapid 
notification  of  a  spill,  most  of  this 
information  can  he  provided  in  a 
checklist,  which  is  consistent  with 
Regulation  26  of  MARPOL  73/78.  To 
ensure  consistency  with  IMO  Resolution 
A648(16),  the  Coast  Guard  revised  the 
rule  to  require  that  response  plans 
include  various  additional  items  that 
must  be  identified  in  the  initial 
notification  and  to  establish  guidelines 
for  follow-up  reports. 

Shipboard  mitigation  procedures.  No 
comments  specifically  addressing  this 
paragraph  were  received.  However,  as 
the  procedures  in  §  155.1035  regarding 
shipboard  spill  mitigation  were  affected 
by  the  subsequent  rulemaking  on 
discharge  removal  equipment  (58  FR 
67995;  December  22,  1993),  the 
procedures  regarding  shipboard  spill 
mitigation  have  been  affected  for 
unmanned  vessels  under  this  section. 
Consequently,  the  Coast  Guard  has 
amended  this  paragraph  to  require  the 
inclusion  of  procedures  for  deployment 
of  discharge  rrmoveJ  equipment  in 
response  plans,  and  the  inclusion  of 
procedurrs  for  internal  transfer  of  cargo 
in  response  plans  as  provided  in  the 
discharge  removal  equipment  IFR. 
Additionally,  a  provision  was  added 
requiring  identification  in  the  response 
plan  of  the  shore  location  and  24-hour 
access  procedures  for  the  computerized 
shore-based  damage  stability  and 
residual  structural  strength  calculation 
programs.  These  programs  are  required 
by  33  CFR  155.240,  which  was  added  to 
33  CFR  part  155  by  the  discharge 
removal  equipment  IFR. 


Shore-based  response  activities.  The 
Coast  Guard  amended  this  paragraph  by 
adding  a  subparagraph  requiring  the 
inclusion  in  the  response  plan  of  any 
applicable  procedures  for  transferring 
responsibility  for  direction  of  response 
activities  from  towing  vessel  personnel 
or  tankermen  to  the  shore-based  spill 
management  team.  Additionally,  Uie 
Coast  Guard  amended  the  paragraph  to 
require  inclusion  of  more  detailed 
information  concerning  the 
organizational  structure  of  response 
actions.  In  the  IFR,  this  provision 
merely  required  the  listing  of 
enumerated  functional  areas  in  this  part 
of  the  response  plan.  The  provision  as 
revised  requires  the  inclusion  of 
information  regarding  key  components 
within  each  of  these  enumerated 
functional  areas.  This  information  is 
currently  required  for  approval  of 
response  plans.  This  paragraph  has  also 
been  reworded  so  as  to  require  the 
inclusion  in  the  response  plan  of  the 
functional  job  descriptions  for  each  oil 
spill  management  team  position  within 
the  organizational  structure.  These 
added  requirements  will  better  clarify 
the  responsibilities  of  those  involved  in 
oil  spill  cleanup,  thereby  promoting 
more  efficient  implementation  of 
response  plans. 

List  of  contacts.  No  comments 
specifically  addressing  this  paragraph 
were  received.  However,  the  Coast 
Guard  has  added  a  subparagraph  to  this 
provision  requiring  the  list  of  contacts 
to  include  persons  to  notify  for 
activation  of  the  spill  management  team 
for  average  most  probable,  maximxmi 
most  probable,  and  worst  case 
discharges.  This  requirement  would 
elicit  tlie  needed  information  regarding 
the  oil  spill  management  teams  so  that 
the  appropriate  person  could  be 
contacted  promptly  in  the  event  of 
certain  oil  discharges.  This  information 
is  currently  required  for  approval  of 
response  plans. 

Plan  review,  update,  revision, 
amendment,  and  appeal  procedure.  The 
title  of  this  section  was  changed  from 
"Plan  review  and  update  procedures"  to 
more  clearly  define  the  contents  of  this 
section. 

Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  tank  barge 
operates.  The  Coast  Guard  has  amended 
the  provision  under  this  paragraph 
regarding  certain  infonnation  which  is 
repeated  for  each  geographic  area  in 
which  the  vessel  operates.  As  revised  in 
the  final  rule,  the  vessel  owner  or 
operator  has  the  option  of  merely 
specifying  the  location  of  such 
information  in  the  plan,  rather  than 
duplicating  the  information  in  the 
appendix.  This  revised  measure  should 
save  time  in  the  development  of  vessel 


response  plans  in  that  efforts  would  not 
have  to  be  duplicated. 

One  comment  was  received 
addressing  this  paragraph  which 
requires  the  inclusion  of  certain 
geographic-specific  appendices  with 
vessel  response  plans.  This  comment 
objected  to  the  provision  requiring  that 
these  appendices  certain  information  on 
the  volume  and  type  of  oil  on  which  the 
required  response  resources  are 
calculated.  li  argued  that  the 
requirement  is  burdensome  and 
redundant  in  that  this  information  is 
readily  available  on  the  Certificates  of 
Inspection  for  barges  which  already  list 
the  cargo  that  the  barges  carry  and  have 
set  allowances  for  the  volumes.  The 
Coast  Guard  disagrees.  This  information 
needs  to  be  included  in  the  response 
plan  to  have  a  consolidated,  easy,  quick 
reference  to  use  in  a  spill  situation. 
However,  as  stated  above,  the  Coast 
Guard  has  eliminated  the  previously 
required  duphcation  within  the  plan  by 
changing  the  language  of  paragraph  (j)  to 
allow  the  barge  owner  or  operator  to 
specify  the  location  of  volimie  and  type 
of  oil  infonnation  in  the  vessel  response 
plan  itself  rather  than  including  it  in  the 
geographic-specific  appendix. 

It  the  owner  or  operator  has  proposed 
in  the  response  plan  the  use  of 
dispersants,  the  dispersant  capabilities 
must  be  listed  in  the  geographic-specific 
appendices.  This  discussion  should 
identify  the  foUovdng:  Dispersant 
capability;  areas  of  preapproval;  and 
procedures  for  employing  dispersants. 
This  data  vnll  inform  the  Coast  Guard 
not  only  about  the  availability  of 
dispersants  but  also  about  where  and 
how  such  dispersants  will  be  used  in  an 
oil  spill  situation. 

Appendices  for  barge-specific 
infonnation.  Two  comments  were 
received  in  response  to  this  section.  One 
comment  argued  that  the  requirement  to 
amend  the  vessel  response  plan  to 
include  required  drawings  for  barge- 
specific  appendices  each  time  an  inland 
barge  is  chartered  or  released  is  an 
administrative  burden.  This  comment 
suggested  that,  as  an  alternative,  the 
Coast  Guard  could  allow  a  cross- 
reference  to  the  drawing  submitted  in 
the  barge  owner's  vessel  response  plan, 
or  the  barge  owner  could  submit  a  letter 
to  the  Coast  Guard  citing  changes  in  lieu 
of  amending  the  vessel  response  plan. 
The  Coast  Guard  agrees.  Separate 
response  plans  do  not  need  to  be 
submitted  for  sister  vessels  and  this 
exclusion  holds  true  for  barges. 
One  comment  objected  to  the 
provision  requiring  that  these 
appendices  contain  information  on  the 
volume  and  type  of  oil  on  which  the 
required  response  resources  are 
calculated.  It  argued  that  the 
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requirement  is  unclear,  burdensome, 
and  redundant  in  that  this  information 
is  readily  available  on  the  Certificates  of 
Inspection  for  barges  which  already  list 
the  cargo  that  the  barges  carry  and  have 
set  allowances  for  the  volumes.  The 
Coast  Guard  disagrees.  Although  this 
information  is  provided  in  the 
certificate  of  inspection,  for  ease  of  use 
during  a  cleanup,  this  information 
should  also  be  listed  in  the  response 
plan. 

In  this  final  rule,  the  Coast  Guard  has 
added  the  requirement  for  a  list  of 
principal  characteristics  (i.e.,  length, 
beam,  gross  tonnage,  etc.)  of  the  vessel 
to  be  included  in  appendices  for  barge- 
specific  information.  This  information 
will  assist  the  responder  in  gaining  a 
better  understanding  of  the  design  of  a 
vessel  and  will  assist  in  the  efficient 
implementation  of  a  response  plan 
should  the  need  arise.  This  information 
is  readily  available  and,  therefore, 
places  no  extra  burden  on  the  plan 
submitter.  It  simply  presents  a 
clarification  of  the  information  required 
to  be  submitted  in  the  interim  final  rule. 

Section  155.1045    Response  Plan 
Requirements  for  Vessels  Carrying  Oil 
as  a  Secondary  Cargo 

General  information  and 
introduction.  No  conunents  si>ecifically 
addressing  this  paragraph  were 
received.  However,  the  Coast  Guard  has 
made  various  amendments  to  this 
paragraph. 

Paragraph  (a)  of  the  IFR  has  been 
revised  and  placed  in  new  paragraph 
(a)(6).  and  the  remaining  paragraphs 
redesignated  accordingly.  In  addition  to 
other  basic  vessel  information  required 
to  be  included  in  the  response  plan, 
paragraph  (a)(6),  as  revised,  requires  the 
inclusion  of  the  vessel's  IMO 
international  nimiber.  This  additional 
requirement  will  better  assist  the  Coast 
Guard  in  identification  of  vessels  which 
might  be  mvolved  in  an  oil  spill. 

The  provision  in  paragraph  (a)(3) 
requiring  inclusion  of  identification  of 
geographic  areas  covered  by  the  plan 
has  also  been  reworded  in  this  final 
rule.  The  provision  has  simplified  the 
requirements  so  that,  with  regard  to 
identification  of  geographic  areas  under 
this  section,  the  submitter  of  the  plan 
need  only  include  a  list  of  COTP  zones 
in  which  the  vessel  intends  to  handle, 
store,  or  transport  oil.  Because  the  COTP 
zones  would  encompass  any  geographic 
area  covered  by  the  plan,  the  Coast 
Guard  determined  that  the  additional 
wording  in  this  provision  was 
redundant. 

The  provision  requiring  a  vessel 
owner  or  operator  to  develop  his  or  her 
plan  based  on  the  total  volume  of  oil 
carried  in  bulk  as  cargo,  which  appeared 


as  a  sepeirate  paragraph  (a)  in  the  IFR, 
has  been  changed  to  require  that  the 
vessel  owner  or  operator  specify  in  his 
or  her  response  plan  the  total  voliune  of 
oil  carried  in  bulk  as  cargo  [See 
paragraph  (a)(6)].  This  revision  will 
result  in  the  Coast  Guard  receiving 
specific  information  about  how  much 
oil  a  vessel  has  on  board.  This 
information  enables  the  Coast  Guard  to 
better  analyze  the  appropriateness  of 
response  measures. 

Notification  procedures.  One 
comment  was  received  addressing  this 
paragraph  which  requires  the  inclusion 
of  certain  notification  information  in  the 
response  plan  for  a  secondary  cargo 
vessel.  This  comment  contended  that 
requiring  vessel  owners  and  operators  to 
notify  State  authorities  is  outside  of  the 
purview  of  the  Coast  Guard  unless  the 
State  has  specifically  required  the  Coast 
Guard  to  do  so.  The  Coast  Guard 
disagrees.  As  stated  previously,  other 
statutes  {md  regulations  establish  oil 
spill  reporting  requirements,  and  the 
Coast  Guard  has  determined  that  the 
owners  or  operators  should  set 
procedures  for  these  notifications  in 
their  response  plans.  To  minifnize  the 
burden  on  vessel  owners  and  operators 
and  facilitate  rapid  notification  of  a 
spill,  most  of  this  information  can  be 
provided  in  a  checklist,  which  is 
consistent  with  Regulation  26  of 
MARPOL.  To  ensure  consistency  with 
IMO  Resolution  A648(16),  the  Coast 
Guard  revised  the  rule  to  require 
response  plans  to  include  the  IMO 
international  number,  when  applicable. 

Shipboard  spill  mitigation 
procedures.  No  comments  specifically 
addressing  these  paragraphs  were 
received.  However,  the  Coast  Guard 
revised  this  paragraph  by  condensing 
the  classifications  regarding  required 
information  about  shipboard  spill 
mitigation  procedures  to  be  included  in 
response  plans.  These  vessels  which 
would  fall  into  the  IFR's  classification 
covering  vessels  carrying  more  than  100 
but  less  thfm  1000  barrels  of  oil  would 
be  covered  by  the  classification  for 
vessels  carrying  over  100  barrels  but  less 
than  5000  barrels  of  oil.  Because  even  a 
discharge  of  over  100  barrels  could 
potentially  cause  significant 
environmental  damage,  more  detailed 
information  than  that  which  was 
previously  required  will  assist  the  Coast 
Guard  in  ascertaining  the  response 
capabilities  of  vessels  falling  within  this 
category. 

Snore-based  response  activities.  Two 
comments  were  received  in  response  to 
this  paragraph  requiring  certain 
information  on  shore-based  response 
activities.  One  comment  recommended 
that  vessel  owners  be  required  to 
demonstrate  either  that  they  have  a 


contractual  agreement  with  wildlife 
response  contractors  or  that  they  have 
the  equipment,  training,  and  permits  to 
conduct  wildlife  response  efforts 
themselves.  The  Coast  Guard  disagrees. 
However,  as  stated  before,  owners  and 
operators  are  encouraged  to  financially 
assist  volunteer  wildlife  rescue 
organizations  who  would  generally 
respond  to  the  needs  of  wildlife  in  the 
event  of  and  oil  spill. 

The  other  comment  objected  to  the 
requirement  to  specify  a  qualified 
individual  and  a  spill  management  team 
in  the  response  plan  as  these 
requirements  apply  to  fishing  industry 
tender  vessels.  The  comment  contended 
that  the  typical  spill  from  a  fishing 
tender  vessel  is  10  to  20  gallons,  and 
this  spill  would  be  too  small  to  warrant 
use  of  such  resources.  Additionally,  this 
comment  argued,  this  provision  would 
be  costly  to  the  fishing  industry  in  that 
OSROs  usually  want  a  retainer  of 
$20,000  annually.  The  applicability  of 
these  requirements  to  fishing  vessels 
was  revised  by  section  321  of  the  Coast 
Guard  Authorization  Act  of  1993  (Pub. 
L.  103-206, 107  Stat.  2419).  When 
fishing  vessels  or  fish  tender  vessels  are 
engaged  only  in  the  fishing  industry  and 
are  less  than  750  gross  tons,  they  are 
deemed  not  be  tank  vessels. 
Accordingly,  such  vessels  are  now 
excluded  from  vessel  response  plan 
requirements. 

The  Coast  Guard  amended  this 
paragraph  by  adding  a  subparagraph 
requiring  the  inclusion  in  the  response 
plan  of  any  applicable  procedures  for 
transferring  responsibility  for  direction 
of  response  activities  from  vessel 
persoimel  to  the  shore-based  spill 
management  team.  Additionally,  the 
Coast  Guard  amended  this  paragraph  to 
require  inclusion  of  detailed 
information  concerning  the 
organizational  structure  that  will  be 
used  to  manage  response  actions.  The 
provision  requires  the  inclusion  of 
information  regarding  key  components 
within  each  of  these  enimierated 
functional  areas  of  the  organizational 
structure.  This  paragraph  has  also  been 
reworded  so  as  to  require  the  inclusion 
in  the  response  plan  of  the  functional 
job  descriptions  for  each  oil  spill 
management  team  position  within  the 
organizational  structure.  These  added 
requirements  will  better  cbrify  the 
responsibilities  of  those  involved  in  oil 
spill  cleanup,  thereby  promoting  more 
efficient  implementation  of  response 
plans.  All  of  these  provisions  are 
currently  required  for  approval  of 
response  plans. 

List  of  contacts.  The  Coast  Guard  has 
added  a  subparagraph  to  this  provision 
requiring  the  list  of  contacts  to  include 
persons  to  notify  for  activation  of  the 


spill  management  team.  This 
requirement  would  elicit  the  needed 
information  regarding  the  oil  spill 
management  teams  so  that  the 
appropriate  person  could  be  contacted 
promptly  in  the  event  of  an  oil  spill. 

Training  procedures.  One  comment 
was  received  which  addressed  this 
paragraph  regarding  the  listing  of 
training  procedures  in  response  plans 
for  secondary  cargo  vessels.  This 
comment  recommended  that  the  Coast 
Guard  allow  a  reasonable  amount  of 
-time  of  acquire  refresher  training  for 
each  individual  with  response  duties 
under  the  vessel's  response  plan.  The 
Coast  Guard  agrees.  These  time  frames 
are  addressed  by  other  regulatory 
requirements. 

The  Coast  Guard  added  a 
subparagraph  to  this  paragraph 
clarifying  that  nothing  in  §  155.1040  is 
meant  to  relieve  the  vessel  owner  or 
operator  from  meeting  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  standards  for  emergency 
response  operations  in  29  CFR 
1910.1200. 

Plan  review,  update,  revision, 
amendment,  and  appeal  procedure.  The 
title  of  this  section  was  changed  from 
"Plan  review,  update,  and  appeal 
procedures"  to  more  clearly  define  the 
contents  of  this  section.  Although  no 
comments  were  received  addressing  this 
paragraph  of  §  155.1045,  the  Coast 
Guard  has  greatly  simplified  this 
paragraph  by  cross-referencing 
§  155.1070  which  contains  similar 
requirements.  This  change  should 
facilitate  interpretation  and 
implementation  of  these  regulations. 

Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  vessel 
operates.  The  Coast  Guard  amended  this 
provision  by  requiring  inclusion  in  the 
geographic-specific  appendix  of  a  list  of 
the  spill  management  team(s)  available 
to  respond  to  the  vessel's  worst  case  oil 
discharge  in  each  COTP  zone  in  which 
a  vessel  operates.  This  requirement  will 
elicit  information  needed  by  the  Coast 
Guard  to  determine  the  vessel's 
response  capabilities. 

If  the  owner  or  operator  has  proposed 
in  the  response  plan  the  use  of 
dispersants,  the  dispersant  capabilities 
must  be  listed  in  the  geographic-specific 
appendices.  This  discussion  should 
identify  the  following:  Dispersant 
capability;  areas  of  preapproval;  and 
procedures  for  employing  dispersants. 
This  data  will  inform  the  Coast  Guard 
not  only  about  the  availability  of 
dispersants  but  also  about  where  and 
how  such  dispersants  will  be  used  in  an 
oil  spill  situation. 

Appendices  for  vessel-specific 
information.  The  Coast  Guard  added 
this  paragraph  to  this  section  in  the  final 


rule.  It  requires  certain  information 
concerning  a  vessel  and  its  cargo  be 
provided  in  an  appendix  to  the  vessel 
response  plan.  This  additional 
information  will  assist  the  Coast  Guard 
in  determining  a  vessel's  response 
capabilities.  This  information  is 
currently  required  for  approval  of 
response  plans. 

Section  155.1050    Response  Plan 
Development  and  Evaluation  Criteria  for 
Vessels  Carrying  Groups  I  Through  IV 
Petroleum  Oil  as  Primary  Cargo 

Equipment  operation  criteria.  Eight 
comments  were  received  in  response  to 
equipment  operation  criteria.  Five 
comments  addressed  the  issue  of 
inspection  and  operation  of  oil  spiU 
response  vessels  (OSRVs)  while 
responding  to  spills  of  different  grades 
of  oil. 

One  comment  suggested  that  the 
Coast  Guard  modify  Table  1  of 
Appendix  B,  to  which  this  section 
refers,  to  require  that  80%  recovery 
devices  operating  in  wave  heights  up  to 
4  feet  in  the  Great  Lakes  be  capable  of 
accommodating  the  required  20% 
shallow  water  (6  feet  or  less)  response 
capability.  Another  comment  suggested 
that  the  Coast  Guard  amend  the 
nearshore  response  equipment 
requirement  to  exempt  shallow  water 
equipment  from  the  operating 
requirements  of  Table  1  of  Appendix  B 
to  which  this  section  refers. 

The  Coast  Guard  is  aware  that  it  may 
be  difficult  to  have  equipment  that 
meets  both  the  wave  height  requirement 
and  the  shallow  water  requirement  at 
the  same  time.  The  Coast  Guard  has 
modified  Table  1  to  specifically  state 
that  the  equipment  provided  for 
operation  in  the  shallow  water  depths 
are  exempt  from  the  significant  wave 
height  requirements.  In  other  words,  the 
Table  6  response  requirement 
capabilities  could  be  met  by  separate 
pieces  of  equipment:  the  specified 
amount  of  shallow  waters  equipment 
must  be  available,  and  the  complement 
of  equipment  necessary  to  recover  the 
Table  6  volumes  must  be  capable  of 
operating  in  the  specified  wave  heights. 

One  comment  requested  clarification 
of  the  requirement  to  match  response 
equipment  with  the  grade  of  oil  carried. 
As  discussed  in  the  NPRM,  the 
Negotiated  Rulemaking  Committee 
originally  recommended  using  two  oil 
categories:  persistent  and  nonpersistent. 
They  also  recommended  that  the  Coast 
Guard  cor^sider  the  relative  persistence 
of  oils  and  emulsification. 

The  Coast  Guard  has  divided 
persistent  oil  into  four  groups  based  on 
a  protocol  developed  by  the 
International  Tanker  Owners  Pollution 
Federation  (ITOPF)  to  account  for  the 


differences  in  persistence.  The  Coast 
Guard  has  defined  oil  in  five  groups: 
nonpersistent  £ind  four  other  groups 
based  on  their  specific  gravity.  While 
inspection  of  the  response  vessel  is 
more  appropriately  based  on  specific 
grades  of  oil  related  to  volatility; 
recovery  capabilities  are  more 
dependent  on  the  specific  gravity. 

Use  of  35%  as  standard  for 
reclassifying.  Three  comments  were 
received  which  addressed  this  issue. 
One  comment  urged  that  reclassification 
of  the  operating  environment  by  a  COTP 
be  subject  to  a  national  level  review  and 
approval  in  order  not  to  compromise  the 
one  nationwide  standard  which  was 
cited  in  the  "Discussion  of  Comments 
and  Changes"  section  of  the  IFR. 
Another  comment  suggested  lowering 
the  reclassification  threshold  from  35% 
to  10%  to  ensure  that  the  equipment 
identified  in  the  response  plan  would  be 
available  to  operate  during  all  seasonal 
variations.  Another  comment  suggested 
that  the  criteria  for  reducing  the 
classification  of  a  body  of  water  should 
be  set  at  85%  rather  than  35%.  The 
COTP  is  authorized  to  change  the 
classification  of  a  body  of  water  based 
on  35%  of  the  existing  conditions.  As 
discussed  in  the  IFR,  the  Coast  Guard 
has  based  the  criteria  on  35%  as  this 
figure  is  considered  to  be  the  most 
appropriate. 

Requirements  for  response  resources. 
One  comment  was  received  which 
addressed  this  issue.  It  requested 
clarification  on  how  grades  of  oil 
correspond  to  groups  of  oil  and  argued 
that  the  grade  of  oil  spilled  may  not  be 
the  same  as  the  grade  of  oil  recovered. 
The  Coast  Guard  recognizes  that  oil 
characteristics  may  change  with  time 
and  weathering.  Basing  the  response  on 
the  grade  of  oil  carried  is  a  starting 
point.  A  well-formulated  response  plan 
will  recognize  these  possible  changes 
and  provide  for  the  recovery  of 
weathered  oil. 

Average  most  probable  discharge 
requirements.  Eleven  comments  were 
received  responding  to  the  provision  in 
this  paragraph  for  a  waiver  for  vessels 
moored  at  facilities.  Four  comments 
supported  the  provision.  One  comment 
supported  the  provision  with 
reservations:  This  comment  suggested 
that  the  requirement  that  the  response 
resources  include  a  containment  boom 
in  a  quantity  equal  to  twice  th^ength 
of  the  largest  vessel  involved  m  the 
transfer  be  amended  to  include  an 
alternative  to  this  requirement.  This 
comment  also  suggested  that,  in  the 
alternative,  the  quantity  of  the 
containment  boom  be  in  the  quantity 
needed  to  contain  a  50-barrel  discharge. 
The  Coast  Guard  disagrees.  Recognizing 
that  oil  will  react  differently  depending 
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on  the  environmental  conditions,  the 
Coast  Guard  has  elected  to  base  the 
average  most  probable  discharge  boom 
requirements  on  the  length  of  the  vessel. 

Two  comments  objected  to  this 
waiver  provision  for  vessels  moored  at 
facilities,  on  contending  that  a  vessel 
response  plan  should  require  that 
vessels  plan  for  an  average  most 
probable  discharge  and  other 
contending  that  this  provision  exposes 
terminal  operators  to  additional  legal 
and  financial  liabiUty  for  acts  of  third- 
party  vessel  operators.  The  Coast  Guard 
agrees  that  a  vessel  owner  or  operator 
should  pltm  for  responding  to  such 
discharges,  and  has  amended  the  rule  to 
reflect  ^s  change.  This  change  will  not 
require  the  contracting  of  resources.  A 
vessel's  response  planning  requirements 
are  independent  of  the  legal  and 
financial  liabiUty  of  the  terminal 
operator. 

The  Coast  Guard  has  determined  that 
it  is  not  necessary  to  require  both  the 
facility  and  vessel  owners  or  operators 
to  ensure,  by  contract  or  other  approved 
means,  that  resources  are  available  to 
respond  to  an  average  most  probable 
discharge.  Requiring  the  facility  to  plan 
for  and  ensure  the  availability  of  these 
resources  is  consistent  with  33  CFR 
154.545.  which  already  requires 
facilities  to  have  access  to  discharge 
containment  equipment  to  control  an  oil 
discharge  from  operations  from  that 
facility.  If  the  facility  has  identified 
these  response  resources,  the  Coast 
Guard  has  determined  that  they  will  be 
readily  available  to  respond  to  an 
average  most  probable  discharge  from 
the  vessel  occurring  during  transfer 
operations.  The  wording  of  the 
regulation  has  been  modified  to  clarify 
the  responsibilities. 

One  comment  questioned  the 
provision  allowing  vessels  to  name 
terminals  as  resources  available  for 
vessel  discharge  response,  "arguing  that 
the  OSRO  is  placed  in  a  position  of 
initiating  work  for  a  party  (vessel  owner 
or  operator)  with  whom  financial 
assurance  mechanisms  have  not  been 
established.  Likewise,  another  comment 
disagreed  with  this  provision, 
contending  that  the  IFR  seems  to  amend 
the  statute  by  imposing  on  terminal 
owners  and  operators  the  duty  to 
respond  to  any  spill  during  a  transfer, 
even  if  the  spill  is  from  a  vsssel.  This 
comment  argues  that  the  Coast  Guard 
cann'it  alter  respective  duties  imposed 
by  OPA  ^0.  The  Coast  Guard  agrees.  The 
response  plan  regulations  have  not 
relieved  the  responsibility  of  either 
party  from  responding  to  a  spill.  The 
responsible  party  is  always  required  to 
promptly  respond  to  a  spill.  Paragraph 
1050(d)(3)  applies  only  to  average  most 
probable  discharges  and  simply 


provides  that  the  vessel  owner  or 
operator  need  not  ensure  the  availability 
of  resources  to  respond  to  an  average 
most  probable  discharge  through  a 
contract  or  other  approved  means. 

One  comment  suggested  that  the 
delivering  lightering  vessel  be  treated  as 
a  vessel  delivering  at  a  facility  and  be 
granted  a  waiver  from  the  requirement 
of  identifying  resources  necessary  to 
respond  to  an  average  most  probable 
discharge.  This  comment  further 
suggested  that  the  receiving  vessels  be 
assigned  the  responsibility  of 
identifying  the  response  resources.  The 
Coast  Guard  disagrees.  Both  vessels 
engaged  in  cargo  transfer  operations 
must  plan  and  ensure  resources  for  an 
average  most  probable  discharge.  These 
resources  may  be  the  same;  however, 
they  must  be  identified  and  ensured 
available  by  contract  or  other  approved 
means  by  each  vessel. 

One  comment  requested  that  die 
Coast  Guard  clarify  that  a  vessel 
transferring  oil  at  a  facility  with  a  plan 
in  accordance  with  NVIC  8-92  does  not 
have  to  secure  the  resources  to  respond 
to  an  average  most  probable  discharge. 
This  comment  further  stated  that  NVIC 
3-92  makes  this  clear,  but  it  is  not  clear 
in  the  IFR.  The  Coast  Guard  agrees,  and 
the  wording  has  been  changed  to  clarify 
this  situation. 

One  comment  was  received  in 
response  to  the  applicability  of  the 
average  most  probable  discharge 
requirements  to  bunkering.  This 
comment  sought  clarification  as  to 
whether  barges  would  have  to  plan  for 
twice  the  length  of  the  longest  vessel  in 
the  transfer  and  whether  a  waiver  could 
be  obtained  from  the  boom  deployment 
requirement  when  barges  are  supplying 
fuel  to  vessels  in  the  Mississippi  River. 
This  comment  stated  that  it  would 
appear  more  logical  to  focus  efforts  on 
collecting  oil  where  it  would  be  instead 
of  where  it  was  and  argued  that  the 
containment  boom  fails  in  currents 
greater  than  1  knot.  It  is  most  effectiva 
to  contain  and  remove  the  oil  at  the 
source,  not  to  wait  until  the  oil  has 
flowed  down  stream  and  dispersed 
throughout  a  wider  area.  Measure  can  be 
taken  in  currents  greater  than  I  knot  to 
ensure  that  response  equipment  is 
deployed  in  an  effective  manner  so  that 
current  has  as  little  impact  on  the 
equipment  as  possible. 

Ten  comments  were  received  in 
response  to  the  applicabiUty  of  the 
average  most  probable  discharge 
requirements  to  lightering.  One 
comment  urged  that  tank  vjsoels  less 
than  100  feet  long  be  exempt  from  the 
requirements  of  §  153.1050(d)(l)(i)  of 
the  IFR.  This  comment  also  suggested 
that  the  language  of  the  paragraph 
regarding  the  containment  boom 


requirement  be  amended  to  require 
deployment  of  the  containment  boom 
within  2  hours  of  oil  spill  detection.  The 
Coast  Guard  does  not  consider  it 
appropriate  to  exempt  vessels  under  100 
feet  long  from  this  requirement.  Cargo 
transfer  operations  involving  any  vessel 
pose  a  risk  to  the  environment; 
therefore,  it  is  necessary  to  require 
equipment  to  mitigate  the  effects  of  that 
spill.  Rapid  containment  is  an  essential 
element  of  minimizing  impact  and 
providing  for  efficient  removal. 
Therefore,  the  1-hour  maximum  arrival 
time  is  appropriate. 

Several  comments  were  received 
regarding  lightering  operations.  They 
argued  that  most  lightering  operations 
occur  at  distances  in  excess  of  12  miles 
offshore.  At  these  distances,  they  argued 
that  the  practical  result  of  requiring  an 
owner  or  operator  to  plan  for  the 
deployment  of  boom  and  skimmers 
within  1  and  2  hours,  respectively,  of  an 
operational  spill  is  that  the  equipment 
must  be  maintained  on-scene.  They 
further  argued  that  this  provision  will 
either  require  the  carriage  of  the 
equipment  on  board  one  of  the  vessels 
engaged  in  the  lightering  operation  or 
on  board  a  support  vessel  which  stands 
by  and  assists  the  operation. 

These  comments  stated  that  the  costs 
of  modifying  a  support  vessel  with  the 
necessary  equipment  would  be  between 
.$400,000  and  S600.000,  and  the  costs  of 
having  the  support  vessel  stand  by  on- 
scene  would  be  in  excess  of  $3,000  per 
day.  They  maintained  that  these  costs 
are  not  justified  by  the  relatively 
minimal  benefits  of  having  response 
equipment  immediately  available  on- 
scene  to  recover  a  50-barrel  spill  in  the 
open  ocean  environment.  The 
comjTients  also  argued,  that  for  a  small 
operational  spill  there  would  be  ample 
time  to  mobilize  the  necessary  response 
equipment  prior  to  the  spill  reaching 
any  sensitive  areas.  These  resources 
would  be  the  same  ones  already 
identified  in  the  response  plan,  and 
ensured  by  contract  or  other  approved 
means,  to  respond  to  a  maximum  most 
probable  discharge  and  worst  case 
discharge. 

For  a  maximum  most  probable 
discharge  or  for  Tier  1  of  the  worst  case 
dischitrge,  resources  must  be  capable  of 
irriving  on-scene  in  the  open  ocean  area 
within  24  hours  plus  travel  time  from 
shore.  A  further  argument  presented  is 
that,  in  a  lightering  situation,  the  two 
vessels  are  lashed  together  with  large 
fenders  between  them,  creating  positive 
containment  for  any  oil  that  may  spill. 
A  50-barrel  spill  will  be  captured 
between  the  two  vessels  until  voluntary 
action  is  taken  to  separate  the  vessels 
and  allow  response  activity  to  begin. 
Many  comments  argued  that  the 


containment  created  in  this  manner  is 
more  effective  than  the  use  of  ocean 
boom. 

A  number  of  comments  to  the  docket 
also  recommended  that  the  quantity  and 
size  of  the  required  boom  be  reduced. 
No  specific  changes  were 
recommended.  The  Coast  Guard  agrees 
that  the  time  limits  for  responding  to 
spills  beyond  12  miles  are 
inappropriate.  However,  as  stated  above. 
the  use  of  boom  is  a  major  factor  in  the 
effective  cleanup  of  a  spill.  The  amount 
of  boom  required  is  based  on  an 
estimate  of  how  much  boom  would  be 
needed  for  initial  containment  of  a  50- 
barrel  oil  discharge  either  alongside  or 
between  two  vessels  involved  in  an  oil 
transfer  operation. 

During  the  course  of  plan  review,  the 
Coast  Guard  received  several  requests 
for  waivers  from  the  response  time 
planning  requirements  for  the  average 
most  probable  discharge  for  vessels 
engaged  in  lightering  operations,  noting 
that,  for  lightering  operations  well 
offshore,  response  equipment  would 
either  have  to  be  prestaged  or  a  support 
vessels  would  have  to  be  on  scene.  The 
costs  of  a  support  vessel  with  the 
necessary  equipment  are  estimated  to  be 
between  $400,000  and  $600,000.  Having 
the  support  vessel  stand  by  on-scene 
would  be  in  excess  of  $3,000  per  day 
The  regulatory  text  in  the  final  rule  has 
been  modified  to  make  the  response 
time  a  function  of  the  distance  from  the 
nearest  shoreline  for  lightering 
operations  that  occur  12  or  more  miles 
offshore.  For  discharges  occurrLng 
between  0  and  12  miles  offshore,  no 
additional  travel  time  is  permitted,  as 
these  operational  transfers  occur  in  the 
typically  more  environmentally 
sensitive  areas  close  to  shore.  Even  in 
this  zone,  this  may  mean  that 
equipment  will  have  to  be  prestaged 
and/or  on-scene  in  order  to  meet  these 
short  time  requirements.  From  12  to  200 
miles,  the  allowed  response  time  is  1 
hour  plus  travel  time,  using  an  assumed 
transit  speed  of  5  knots.  For  example, 
the  required  response  time  for  boom  and 
skimmers  for  a  vessel  Ughtering 
anywhere  from  0  to  12  miles  from  shore 
is  1  and  2  hours,  respectively.  For  a 
vessel  lightering  at  12.5  miles,  the 
required  response  time  for  both  boom 
and  skimmers  is  3.5  hours  (1  hour  plus 
12.5  miles/5  knots).  The  available  data 
on  lightering  operations  and  spills 
incident  to  these  operations  did  not 
indicate  an  obvious  break  point  which 
could  be  used  to  determine  which 
operations  should  be  subject  to  the 
stricter  response  times.  The  12  mile 
distance  was  selected,  in  part,  because 
it  would  have  limited  impact  on 
industry  and,  in  part,  because  it  is  a 
recognized  international  boundary  for 


pollution  purposes.  Since  virtually  all 
lightering  takes  place  greater  than  12 
miles  from  the  shoreline,  this  change 
should  facilitate  response  planning  for 
most  vessel  operators  by  allowing  them 
to  factor  in  travel  time.  Vessel  operators 
who  contemplate  lightering  within  12 
miles  of  shore  will  have  to  balance  the 
convenience  and  cost  savings  of  close- 
in  operations  against  the  cost  of  meeting 
the  short  response  times  specified.  The 
provisions  of  this  change  have  afready 
been  allowed  for  owners  and  operators 
who  have  submitted  written  requests  for 
response  time  alternatives. 

One  comment  questions  the 
advisability  of  requiring  vessels  engaged 
in  Ughtering  to  plan  for  a  50-barrel  spill 
by  requiring  a  containment  boom  of 
twice  the  length  of  the  largest  vessel  and 
suggested  that  the  average  most 
probable  discharge  requirements  for 
Ughtering  be  combined  with  the 
maximum  most  probable  discharge 
requirements  for  lightering.  The  Coast 
Guard  disagrees.  The  response  times 
required  for  maximum  most  probable 
spiUs  are  inappropriate  for  smaller 
average  most  probable  discharges. 
Response  to  smaller  spiUs  may  require 
less  equipment;  therefore,  it  is 
reasonable  to  expect  that  the 
deployments  in  response  to  these  more 
frequent  spills  be  extremely  timely. 

Several  comments  have  encouraged 
that  the  Coast  Guard  address  contracting 
of  specific  resources  for  transfer 
operations.  The  Coast  Guard  has 
amended  §  155.1070(c)(5)  to  permit 
owners  or  operators  to  change  the  OSRO 
who  has  been  contracted  to  provide 
AMPD  response  coverage  for  a  transfer 
operation  without  having  to  change  the 
response  plan.  The  vessel  response  plan 
must  identify  a  contracted  resource  for 
this  coverage,  however,  the  owner  or 
operator  may  substitute  another  OSRO 
who  is  capable  of  responding  in  the 
appropriate  operating  environment, 
v«thin  the  required  response  time. 

Maximum  most  probable  discharge 
requirements.  Three  comments 
suggested  the  eUmination  of  the 
language  in  the  preamble  stating  that 
response  resources  should  be  in  an 
adjacent  COTP  zone.  One  of  these 
comments  argued  that  there  should  be 
no  provision  dictating  where  resources 
should  be  located  as  long  as  response 
times  are  met.  The  two  other  comments 
merely  suggested  deletion  of  the  word 
"adjacent"  from  the  COTP  zone 
reference  in  the  preamble,  citing  that  the 
rule  itself  does  not  require  that 
resources  be  located  in  an  adjacent 
COTP  zone.  The  Coast  Guard  agrees 
with  these  comments  that  the  rule  does 
not  include  any  reference  to  "adjacent 
COTP  zone"  in  the  text.  No  limitation 


on  the  location  of  these  resources  was 
intended. 

Worst  Case  Discharge  Requirements 

General  requirements.  Four  comments 
were  received  in  response  to  worst  case 
discharge  requirements  in  general.  One 
comment  requested  clarification  as  to 
whether  the  amount  of  boom  identified 
by  the  owner  or  operator  of  a  vessel  as 
sufficient  to  respond  to  a  worse  case 
discharge  would  also  be  considered 
sufficient  to  respond  to  a  discharge  of 
lesser  size.  The  Coast  Guard  has 
changed  the  wording  of  the  regulations 
to  clarify  that  the  boom  should  be 
sufficient  to  respond  to  a  discharge  up 
to  and  including  a  worst  case  discharge. 

One  comment  objected  to  the 
omission  of  credit  in  the  form  of 
reduced  planning  standards  or  response 
times  for  taking  preventive  measures 
such  as  having  vessels  with  double 
hulls,  double  bottoms,  protective  cargo, 
and  ballast  pumping.  The  Coast  Guard 
disagrees  with  this  suggestion.  While 
these  preventive  measures  would 
probably  reduce  the  likelihood  of  oil 
spills  and  mitigate  the  damage 
therefrom,  preparation  for  response  to 
oil  spills  is  still  a  necessary  factor  in  oil 
pollution  prevention.  Accordingly, 
requirements  should  not  be  waived 
merely  because  an  owner  or  operator 
has  taken  additional  precautions  against 
oilpoUution. 

This  comment  further  asserted  that  a 
statement  in  the  "Suriimary  of  Benefits" 
section  of  the  IFR  that  the  principle 
benefit  of  the  vessel  response  plan 
requirement  is  the  potential  reduction 
in  oil  spilled  is  false  and  argued  that  the 
IFR  dealt  exclusively  with  response 
rather  than  prevention.  The  Coast  Guard 
disagrees  with  this  assertion:  the  goal  of 
preparing  for  response  to  oil  spills 
would  be  to  mitigate  the  amount  of 
pollution  resulting  from  an  actual  oil 
spill.  Mitigation  of  oil  pollution  is 
prevention;  therefore,  the  IFR  is  dealing 
with  prevention  in  that  it  is  providing 
regulations  for  preparing  for  response 
with  the  goal  of  preventing  extensive  oil 
spill  damage  to  the  marine  environment. 

One  comment  recommended  that  the 
Coast  Guard  require  owners  and 
operators  to  ensure  availability  of 
response  resources  for  potential  spills 
which  would  be  smaller  than  a  worst 
case  discharge.  They  argued  that  such  a 
requirement  would  minimize  the 
majority  of  impact  on  the  environment 
which  occur  before  the  12-24  hour  Tier 
1  response  time  is  met. 

The  Coast  Guard  agrees.  The  intent  of 
the  regulation  has  always  been  to  have 
response  resources  for  the  full  range  of 
spill  volumes  up  to  and  including  a 
worst  case  discharge.  The  Coast  Guard 
has  modified  the  language  in  the 
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regulation  to  clarify  that  the 
responsibility  of  an  OSRO  for  a  specific 
condition  (i.e.,  maximum  most  probable 
discharge)  is  also  responsible  for 
response  to  spills  of  lessei  amounts  of 

oil. 

With  reference  to  prepositioned 
equipment  in  the  State  of  Washington, 
one  comment  recommended  that 
offshore  response  equipment  be  staged 
in  Port  Angeles  until  Neah  Bay  can 
support  offshore  response  vessels.  This 
comment  is  beyond  the  scope  of  this 
rulemaking  project. 

Shallow  water  response  equipment. 
Seven  comments  responded  to  the  worst 
case  discharge  requirements  as  they 
apply  to  shallow  water  activities.  One 
comment  stated  that  it  was  reasonable 
for  the  Coast  Guard  to  require  20%  of 
the  response  equipment  to  operate  in  6 
feet  or  less  water  depth;  however,  the 
comment  continued  by  arguing  that  the 
requirements  in  Table  1  of  Appendix  B 
should  be  reduced  to  require  that  only 
80%  recovery  devices  operate  in  wave 
heights  up  to  4  feet.  As  stated 
previously,  the  Coast  Guard  has 
modified  Table  1  of  Appendix  B  to 
clarify  that  equipment  designed  to 
operate  in  water  of  less  than  6  feet  does 
not  necessarily  have  to  meet  the 
significant  wave  height  planning 
requirements.  The  regulatory  text  of  this 
provision  has  also  been  changed  to 
reflect  this  exemption  from  the 
significant  wave  height  planning 
requirements  of  Table  1  of  Appendix  B 
of  part  155. 

One  comment  argued  that  the 
requirement  may  be  counterproductive 
in  that  it  may  result  in  the  reduction  of 
the  amount  of  available  response 
equipment  capable  of  operating  up  to  12 
miles  offshore.  The  conunent  further 
states  that  this  reduction  might  be 
especially  likely  on  the  West  Coast 
where  deep  water  and  rough  conditions 
are  typical.  The  Coast  Guard  disagrees 
with  this  statement.  The  response  plan 
must  account  for  the  total  volume  of  the 
response  capability  caps  in  Table  6  of 
Appendix  B.  The  fact  that  some 
equipment  will  be  capable  of  operating 
offshore  and  some  in  shallow  water 
does  not  detract  from  this  accountability 
requirement.  However,  it  remains  the 
responsibiUty  of  the  owner  or  operator 
to  ensure  that  the  proper  equipment 
necessary  for  a  spill  is  available.  This 
assurance  may  include  contracting  for 
additional  equipment  if  it  is  anticipated 
that  it  will  be  needed. 

One  comment  recommended  the 
addition  of  a  provision  requiring  a 
minimum  level  of  sorbent  material  as 
part  of  the  recovery  capacity  to  support 
mechanical  equipment  used  in  shallow- 
water  operations.  The  comment  argued 
that  because  sorbents  are  the  best  means 


of  recovery  in  some  areas  such  as 
marshes  and  cattails,  failure  to  include 
such  a  requirement  would  make  it 
difficult  or  impossible  to  comply  with 
the  20%  standard  of  this  section.  The 
Coast  Guard  does  not  dispute  the  value 
of  sorbent  material.  The  availability  of 
this  material  and  the  ease  of  getting  it 
to  the  shallow  water  areas  make  it 
unnecessary  for  the  Coast  Guard  to 
include  it  in  the  regulated  planning 
requirements.  A  well-developed 
response  plan  will  recognize  the 
potential  benefits  of  this  material  and 
provide  for  its  procurement  and  use. 

One  comment  agreed  that  the  shallow 
water  requirements  were  reasonable  for 
the  Great  Lakes  but  not  for  shallow 
water  with  waves  measuring  4  feet 
breaking  on  the  shoreline.  This 
comment  stated  that  no  recovery 
equipment  capable  of  operating  in  these 
shallow  water  bodies  exists  and 
recommended  that  the  Coast  Guard 
amend  the  nearshore  response 
equipment  requirement  so  that  shallow 
water  equipment  would  not  have  to 
meet  the  operational  requirements  of 
Table  1  of  Appendix  B.  The  Coast  Guard 
agrees.  As  discussed  previously,  the 
Coast  Guard  is  aware  that  it  may  be 
difficult  to  have  equipment  that  meets 
both  the  wave  height  requirement  and 
the  shallow  water  requirement  at  the 
same  time.  Therefore,  the  Coast  Guard  is 
allowing  response  requirement 
capabilities  of  Table  6  of  Appendix  B  to 
be  met  by  separate  pieces  of  equipment. 

One  comment  generally  supported 
these  requirements  but  not  as  they  apply 
to  operation  in  waters  of  6  feet  or  less. 
This  comment  stated  that  such 
application  was  overly  restrictive  in  that 
if  the  vessel  owner  or  operator  was 
responsible  for  identifying  a  large 
number  of  shallow  water  skimming 
systems  and  shallow  water  shuttle 
barges  to  meet  the  20%  requirement,  the 
result  might  be  a  potentially  complex 
and  unsafe  operation.  The  comment 
suggested  that  the  Coast  Guard  specify 
a  more  practical  operating  range,  such 
as  6-12  feet  of  water  depth,  to  allow  for 
the  use  of  crafts  with  deeper  drafts  and 
all  the  benefits  of  larger  displacement. 
The  Coast  Guard  disagrees.  The 
requirement  for  being  able  to  operate  in 
water  of  6  feet  or  less  is  necessary  to 
allow  for  cleanup  in  the  area  between 
the  6-foot  point  cmd  the  shoreline.  It  is 
not  appropriate  to  ignore  this  portion  of 
the  cleanup  area. 

One  fcomment  questioned  the  basis  for 
establishing  the  percentages  of  response 
equipment  mandated  to  operate  in 
certain  water  depths  because  the 
majority  of  equipment  available  today  is 
capable  of  being  deployed  in  waters  of 
less  than  6  feet.  Therefore,  this  comment 
states,  by  necessity,  the  response 


equipment  will  be  part  of  most  vessel 
response  plans.  The  Coast  Guard  agrees. 
Because  use  of  this  equipment  is  already 
a  consideration  in  a  properly  prepared 
plcmning  document,  inclusion  of 
information  on  this  equipment  should 
not  be  a  burden  on  industry. 

One  comment  supported  the 
requirement  as  it  applied  to  shoreline 
and  nearshore  operations. 

Response  times  for  tiers.  Three 
comments  were  received  regarding 
response  times  for  the  three  response 
tiers  established  by  the  IFR.  One 
comment  stated  that  the  response  times 
in  the  IFR  were  more  reedistic  than  in 
the  NPRM,  but  believed  that  more  time 
may  be  required  for  cascading  in  larger 
items  (i.e.,  boats)  to  remote  locations. 
Prior  to  the  enactment  of  OPA  90,  this 
belief  may  have  been  warranted. 
However,  a  basic  goal  of  this  rulemaking 
project  is  to  enhance  response  resources 
availability,  and  for  the  most  part,  the 
project  has  been  successful  in  this 
regard.  The  response  tiers  in  the  IFR  are 
reasonable  and  set  realistic  goals. 

One  comment  stated  that  the  Great 
Lakes  response  times  as  required  in  this 
section  of  the  IFR  are  a  significant 
improvement  over  those  in  the  NPRM. 
but  further  argued  that  neither  volumes 
transported,  vessel  traffic,  nor  spill 
history  justify  more  rapid  response 
times  than  for  other  inland  areas.  Due  to 
the  confined  nature  of  the  Great  Lakes 
system  and  the  imminent  impact  of 
spills  on  the  surrounding  shoreline,  the 
response  times  for  the  Great  Lakes  are 
justified  and  reasonable.  The  maximum 
allowable  response  times  provided  in 
the  tiers  for  the  other  inland  areas  are 
based  on  the  remote  nature  of  some  of 
these  areas  and  the  difficulty  of 
deploying  equipment  to  those  areas. 

One  comment  suggested  that  the 
Coast  Guard  clearly  state  that  the 
planned- for  response  times  do  not 
include  time  for  deployment  of  the 
response  equipment.  The  Coast  Guard 
feels  this  point  is  clearly  stated  in 
§  155.1050(g).  Where  it  is  intended  that 
equipment  be  deployed  in  a  specific 
time,  as  with  average  most  probable 
discharge  requirements  in  §  155.1050(d). 
it  is  specifically  stated. 

Higher  volume  port  area.  In  this  final 
rule,  this  paragraph  was  moved  to 
§  155.1020.  However,  six  comments 
were  received  in  response  to  this 
paragraph  in  the  IFR.  Two  conunents 
agreed  with  these  designations. 

Two  comments  suggested  designating 
Cape  Flattery  as  the  reference  point  for 
the  50-mile  seaward  arc  for  the  high 
volume  port  of  Puget  Sound.  One  of 
these  comments  suggested  that  this  area 
be  designated  in  lieu  of  Port  Angeles, 
WA.  The  other  comment  also  suggested 
that  the  tugs  necessary  for  use  with  the 
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response  vessels  in  these  areas  should 
have  the  dual  capabiUty  to  rescue 
disabled  ships  within  a  6-hour  response 
time.  One  comment  urged  the  inclusion 
of  Cook  Inlet  as  a  higher  volume  port 
area.  One  comment  argued  that  the 
definition  of  a  higher  volume  port  area 
avoids  the  concept  of  environmental 
sensitivity. 

The  higher  volume  port  areas  were 
determined  by  the  Coast  Guard  based  on 
a  study  of  persistent  and  non-persistent 
oil  movement  by  vessels,  tank  ship  and 
tank  barge  transits,  and  overall  vessel 
transits  in  a  port  area.  Methods  for 
determining  the  higher  volume  port 
areas  were  addressed  in  the  notice  of 
proposed  rulemaking  for  these 
regulations  (57  FR  27514;  June  19, 
1992).  For  a  uniform  national  standard, 
the  Coast  Guard  has  determined  that  the 
overall  volume  of  shipped  oil,  and  not 
environmental  sensitivity,  is  the  best 
indicator  of  those  areas  requiring  an 
enhanced  standard  for  response 
equipment.  The  area  contingency  plans 
may  contain  additional  strategies  based 
on  unique  local  consideration, 
including  environmental  sensitivity. 

Notification  and  mobilization  times. 
Two  comments  were  received  in 
response  to  these  provisions.  One 
comment  requested  clarification  as  to 
whether  the  IFR  required  that  all  Tier  1 
resources  be  capable  of  the  initial 
mobilization  within  2  hours  after  notice 
as  required  in  this  section.  All  Tier  1 
resources  must  be  mobilized  wnithin  a 
maximum  of  2  hours.  Because  of  the 
nature  of  oil  spill  cleanup,  all 
equipment  should  be  mobilized  and 
deployed  on  scene  as  quickly  as 
possible. 

The  other  comment  recommended 
that  the  Coast  Guard  require  Tier  1 
resources  to  be  located  within  the  COTP 
zone  for  which  the  resources  are 
required.  The  Coast  Guard  disagrees. 
The  Tier  1  equipment  does  not  have  to 
be  located  within  the  COTP  zone; 
however,  it  must  be  on  the  scene  within 
the  specified  Tier  1  times.  The  tiered 
time  fi^mes  are  provided  as  maximum 
time  frames  for  the  minimum  amount  of 
equipment.  The  equipment  should  be 
on-scene  and  deployed  as  soon  as 
possible  to  allow  for  the  most  efficient 
cleanup. 

Dispersants.  Eight  comments  were 
received  in  response  to  this  paragraph  of 
the  IFR.  Four  comments  supported  the 
inclusion  of  a  provision  allowing  credit 
for  using  dispersants.  One  of  these 
comments  also  supported  making  use  of 
dispersants  optional.  Another  of  these 
four  comments  also  recommended 
allowing  a  credit  as  high  as  100%.  The 
Coast  Guard  disagrees.  Mechanical 
recovery  is  the  preferred  method  as  it 
provides  for  the  removal  of  the  oil  from 


the  environment,  and  the  25%  credit 
value  in  preapproved  areas  was  a 
recommendation  of  the  Negotiated 
Rulemaking  Committee.  The  final  rule 
also  retains  the  language  indicating  that 
identification  of  dispersant  capability  in 
a  response  plan  provides  no  assurance 
that  their  use  will  be  authorized  during 
a  spill  response. 

One  comment  strongly  opposed 
permitting  credit,  claiming  that  allowing 
this  credit  will  not  lessen  the  amoimt  of 
oil  released  into  the  environment.  This 
comment  further  contended  that  caps 
already  severely  limit  on-water 
mechanical  recovery  and  that 
mechanical  recovery  should  not  be 
further  reduced  through  dispersant 
credits.  This  comment  also  argued  that 
if  dispersants  are  allowed,  the  Coast 
Guard  should  shorten  the  required 
response  time  to  8  hours  to  ensure 
application  during  the  optimal  window 
of  opportunity  for  dispersant  use.  Two 
comments  recommended  that  the  12- 
hour  response  time  be  increased  to  24 
hours.  One  comment  claimed  that  this 
increase  is  supported  by  current 
research.  The  writer  of  the  comment, 
however,  did  nbt  reference  such 
research.  The  other  comment  argued 
that  the  12-hour  response  time  would 
only  be  feasible  if  a  fleet  of  dedicated 
aircraft  were  chartered  to  respond  to  the 
spill.  Another  comment  also 
recommended  shortening  the  response 
time  to  6  hours,  arguing  that  responding 
to  an  oil  discharge  within  12  hours 
would  be  too  late.  One  comment 
recommended  that  the  final  rule  provide 
that  during  the  first  day  of  response 
activity,  dispersants  must  arrive  on 
scene  writhin  12  hours,  and,  during  the 
remainder  of  the  response  activity, 
dispersants  should  be  available  as 
needed  to  sustain  the  assumed  rate  of 
dispersant  application. 

The  Coast  Guard  disagrees  with  the 
comments  discussed  in  the  previous 
paragraph  regarding  dispersants  and 
response  times.  The  specified  caps  do 
not  limit  mechanical  recovery,  they  only 
provide  a  minimum  requirement  for 
ensuring  equipment  by  contract  or  other 
approved  means.  Increases  in  the  caps 
are  scheduled  for  1998  and  possibly  in 
2003  if  further  increases  are  justified. 
The  Coast  Guard  also  disagrees  v«th 
changing  the  minimum  on-scene  arrival 
time  for  dispersants.  Comments  to  the 
NPRM  indicated  that  the  reconunended 
arrival  times  on-scene  are  between  6 
hours  to  an  unspecified  time  less  than 
24  hours.  The  Coast  Guard  required  that 
dispersants  arrive  on  scene  within  12 
hours  of  discovery  of  the  discharge.  As 
with  many  aspects  of  oil  spill  response, 
early  action  facilitates  efficient  cleanup 
and,  if  use  of  dispersants  is  appropriate, 
dispersants  should  normally  be  applied 


as  soon  as  possible.  However,  there  is 
no  justification  for  mandating  the 
shorter  time  period  for  planning 
purposes. 

One  comment  does  not  support  the 
use  of  dispersants  but  argued  that,  if 
their  usage  is  permitted,  it  is  not 
sufficient  to  merely  require 
identification  of  dispersants.  This 
conunent  continued  by  contending  that 
the  Coast  Guard  should  require  that 
sources  of  dispersants  be  purchased  or 
contracted  for  and  that  the  owner  or 
operator  of  a  vessel  should  be  required 
to  contract  for  equipment,  such  as 
planes,  that  are  necessary  for  the 
dispersant  application.  The  Coast  Guard 
partially  agrees.  Although  the  rule  does 
not  require  that  a  supply  of  dispersants 
actually  be  purchased,  it  does  require 
the  owner  or  operator  to  make  firm 
arrangements  to  have  dispersants 
available  when  needed  and  authorized. 
This  provision  [now  §  155.1050(j)] 
clarifies  that  the  dispersants  and  the 
necessary  resource  to  apply  them  must 
be  ensured  by  contract  or  other 
approved  means  in  order  to  receive  the 
25%  credit. 

Salvage  and  firefighting.  Twelve 
comments  were  received  responding  to 
this  paragraph.  One  comment  supported 
the  Coast  Guard's  intent  of  ensuring 
adequate  marine  salvage  and  firefighting 
capability  in  the  United  States. 

Four  respondents  to  the  IFR 
commented  on  the  24-hour  required 
response  time  for  firefighting  and 
salvage  resources.  Three  of  these 
comments  stated  that  they  were 
uncertain  whether  this  24-hour  response 
time  would  be  realistic  in  1998.  One 
comment  suggested  reducing  the  time  to 
a  maximum  of  1  hour  for  high  volume 
ports  and  12  hours  in  the  open  ocean. 
The  Coast  Guard  recognizes  that  private 
salvage  and  marine  firefighting 
capability  is  currently  limited  in  the 
United  States.  Complying  with  this 
requirement  has  been  delayed  until 
1998  to  provide  sufficient  time  for  the 
industry  to  assess  the  existing  capability 
fully  and  to  take  steps  to  address  any 
shortfalls.  As  stated  many  times 
previously,  early  action  is  imperative  to 
efficient  cleanup.  The  Coast  Guard, 
however,  does  not  find  justification  for 
shortening  the  response  time  planning 
requirement  for  firefighting  and  salvage 
equipment, 

Three  comments  urged  that  the  Coast 
Guard  provide  adequate  time  for  public 
comment  when  issuing  regulations 
upgrading  salvage  requirements  in  1998. 
The  Coast  Guard  agrees  that,  in  the 
event  it  intends  to  increase  salvage 
requirements  in  excess  of  the  already 
stated  1998  levels,  it  will  allow  for 
adequate  time  for  public  comment. 


inr,! 


Federal  Register  /  Vol.  61.  No.  9  /  Friday,  January  12,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  f,l.  No.  9  /  Friday.  January  12,  1996  /  Rules  and  Regulations  1069 


UMI 


Two  comments  expressed  concern 
that  implementation  of  the  regulation 
regarding  salvors  would  result  in  more 
owners  and  operators  contracting  with 
non-capitalized  salvors  rather  than 
legitimate  salvors  with  adequate 
equipment  to  conduct  salvage 
operations.  Two  comments  argued  that 
the  imposition  of  minimum  standards 
on  salvage  and  firefighting  contractors 
named  in  the  vessel  response  plans  is 
consistent  with  the  clear  intent  of  OPA 
90.  These  comments  suggested  more 
stringent  requirements  with  regard  to 
salvage  contractors,  especially  in  the 
areas  of  salvage  assets,  performance,  and 
response.  The  Coast  Guard  did  not 
specify  requirements  for  salvage  and 
firefighting  contractors  as  each  situation 
will  require  different  types  of 
equipment.  The  salvage  or  firefighting 
contractor  will  need  to  have  sufficient 
expertise  and  equipment  available  to 
respond  to  various  situations.  A  prudent 
owner  or  operator  will  ensxu^  that  the 
identified  contractor  has  the  ability  to 
respond  to  his  or  her  anticipated  needs. 

One  comment  supported  the 
identification  of  salvage  and  firefighting 
resources  as  opposed  to  contracting  for 
these  resources.  One  comment  stated 
that  ship  incidents  requiring  salvage 
and  firefighting  response  occur  too 
infrequently  to  support  the  resources 
that  would  be  necessary  to  meet 
proposed  response  times.  The  Coast 
Guard  disagrees.  Although  these 
incidents  may  be  rare  as  this  comment 
argued,  the  damage  resulting  to  the 
environment  from  the  absence  of 
salvage  and  firefighting  equipment 
where  such  equipment  is  needed  could 
be  quite  significant. 

One  comment  argued  that  firefighting 
and  salvage  resources  should  be 
guaranteed  by  contract  and 
recommended  that  resources  be  on 
scene  within  24  hours.  The  Coast  Guard 
would  like  to  first  point  out  that  the 
writer  of  this  comment  misunderstood 
the  IFR  to  be  requiring  contracts  after 
1998.  The  IFR  requires  that  owners  and 
operators  currently  have  these  resources 
available  through  contract  or  other 
means.  Secondly,  the  Coast  Guard 
disagrees  with  this  comment's  assertion 
that  the  salvage  and  firefighting 
resources  should  be  on  scene  within  24 
hours  of  a  discharge.  While  this  will 
essentially  be  the  requirement  in  1998, 
time  is  needed  to  establish  available 
firefighting  and  salvage  resources  in 
geographically  remote  areas. 

Emergency  lightering.  Seven 
coimnents  were  received  in  response  to 
this  provision.  One  comment  agreed 
that  these  requirements  appear  to  offer 
a  practical  means  of  controlling  a  spill 
at  its  source.  Three  comments  argued 
that  this  requirement  to  ensure  the 


availability  of  response  resources  for 
lightering  operations  through  contract  or 
other  approved  means  should  require 
assurance  through  identification  of 
lightering  resources  rather  than 
contracting  for  lightering  resources.  One 
of  these  comments  asserted  that  the 
contracting  requirement  would  require 
owners  and  operators  to  contract  with 
thousands  of  barge  owners  to  provide 
adequate  response  on  all  coasts. 

OPA  90  specified  that  response 
resources  should  be  ensured. 
Identification  of  resources  for  offshore 
areas  is  not  adequate  assurance  because 
this  capability  is  not  as  readily  available 
as  in  river  and  canal  areas  of  operation. 
The  Coast  Guard  is  aware  that  ensuring 
adequate  emergency  lightering 
capability  may  require  contracting  with 
more  than  one  vessel  broker  for  storage 
capacity. 

Three  conunents  argued  that  the 
requirement  for  availability  of  portable 
pumps  and  ancillary  equipment 
necessary  to  offload  the  vessel's  largest 
cargo  tank  in  24  hours  of  continuous 
operation  should  be  altered  to  require 
that  there  be  adequate  equipment  to 
offload  the  vessel's  largest  cargo  tank  in 
36  hours  of  continuous  operation  for 
vessels  displacing  80,000  deadweight 
tons  or  more.  The  Coast  Guard 
disagrees.  It  is  equally,  if  not  more, 
important  to  expeditiously  offload  cargo 
from  the  larger  tank  vessels  as  it  is  from 
the  smaller  tank  vessels.  This 
equipment  is  readily  available  in  areas 
where  these  vessels  of>erate. 

One  conunent  disagreed  with  the 
provision  that  resources  reach  open 
ocean  locations  within  36  hours  of 
notification.  This  comment  argued  that 
meeting  this  requirement  would  not  be 
possible,  particularly  for  Tendering 
equipment,  larger  pumps,  and  power 
packs  which  may  be  beyond  the 
capability  of  air  delivery.  The  Coast 
Guard  disagrees.  The  effective 
mitigation  and  prevention  of  further 
discharge  of  rapidly  escaping  oil  is 
dependent  on  quick  response  to  the 
incident:  36  hours  is  deemed  to  be  a 
reasonable  maximum  time  for  arrival  of 
this  equipment  in  the  offshore  operating 


area. 


Shoreline  protection.  Three  conunents 
were  received  in  response  to  this 
paragraph  regarding  the  assurance  of 
availability  of  response  resources  for 
shoreline  protection  operations.  One 
comment  recommended  that 
requirements  for  vessel  response  plans 
and  faciUty  response  plans  be  the  same. 
The  Coast  Guard  disagrees.  Because 
vessels  operate  in  a  variety  of 
environments  including  offshore,  the 
equipment  necessary  to  provide 
shoreline  protection  as  identified  in 
Table  2  of  Appendix  B  is  appropriate  for 


vessels  but  would  not  necessarily  be 
appropriate  for  facilities. 

One  comment  supported  the 
recognition  of  a  national  standard  rather 
than  resources  identified  in  the  area 
contingency  plans;  however,  this 
comment  takes  exception  to  the 
preamble  text  in  the  IFR  which  stated 
that  the  Coast  Guard  may  adjust 
requirements  if  the  area  contingency 
plans  indicate  such  a  need.  This 
comment  asserted  the  Coast  Guard 
should  decide  either  to  have  a  national 
standard  or  to  allow  the  area 
contingency  plans  to  create  area  specific 
standards.  The  Coast  Guard  appreciates 
the  concerns  expressed  in  this 
comment;  however,  it  would  not  be 
prudent  to  adhere  to  stringent  national 
requirements  without  being  flexible 
enough  to  make  exceptions  where  they 
are  warranted. 

One  comment  generally  supported  the 
shore  protection  requirements  of  this 
paragraph,  particularly  the  Louisiana 
Offshore  Oil  Port  (LOOP)  exemption. 
However,  this  comment  also 
recommended  that  the  area  contingency 
plans  adopt  a  uniform  national  standard 
for  shoreline  protection  measures.  The 
Coast  Guard  does  not  consider  it 
appropriate  to  restrict  the  strategies  in 
the  area  contingency  plans.  They  are  the 
appropriate  forum  for  addressing  local 
needs. 

Shoreline  cleanup.  Four  comments 
were  received  in  response  to  this 
paragraph  dealing  with  assurance  of  the 
availability  of  response  resources  for 
shoreline  cleanup  operation.  One 
comment  pointed  out  that  this 
paragraph  fails  to  address  the  Great 
Lakes.  The  Coast  Guard  has  noted  this 
omission  and  has  included  the  Great 
Lakes  in  the  corresponding  paragraph  in 
the  final  rule. 

One  comment  supported  the 
recognition  of  a  national  standard  rather 
than  resources  identified  in  the  area 
contingency  plans;  however,  this 
comment  takes  exception  with  the 
preamble  text  in  the  IFR  which  stated 
that  the  Coast  Guard  may  adjust 
requirements  if  the  area  contingency 
plans  indicate  such  a  need.  This 
comment  asserted  the  Coast  Guard 
should  decide  either  to  have  a  national 
standard  or  to  allow  the  area 
contingency  plans  to  create  area  specific 
standards.  Another  comment  generally 
supported  these  requirements  with 
particular  support  for  the  LOOP 
exemption.  However,  this  comment 
recommended  that  area  contingency 
plans  adopt  a  uniform  national  standard 
for  shoreline  cleanup.  The  Coast  Guard 
appreciates  the  concerns  expressed  in 
these  comments;  however,  it  would  not 
be  prudent  to  adhere  to  stringent 
national  requirements  without  being 


flexible  enough  to  make  exceptions 
where  warranted. 

Oiie  comment  asserted  that  national 
standards  for  shoreline  cleanup  might 
be  inadequate  because  of  the  unique 
circumstances  of  a  particular  area.  This 
comment  further  argued  that  the 
national  standard  may  be  too  rigid  for 
one  area  and  leava  gaps  in  another  area. 
The  Coast  Guard  agrees  that  this  may 
pose  a  potential  problem  and,  therefore, 
may  adjust  these  requirements,  by  the 
rulemaking  process,  for  specific  areas  if 
found  to  be  necessary. 

Oil  spill  removal  organizations. 
Although  no  comments  were  received 
which  specifically  addressed  this 
provision,  the  Coast  Guard  has  added 
the  Great  Lakes  to  the  enumerated 
bodies  of  water  in  §  155.1050(n)  where 
owners  or  operators  of  vessels  transiting 
with  primary  cargoes  of  groups  I 
through  IV  petroleum  oil  must  identify 
and  ensure  the  availability  of  oil  spill 
removal  organizations.  The  Great  Lakes 
was  inadvertently  excluded  from  this 
provision  in  the  IFR. 

Caps.  Nine  comments  were  received 
in  response  to  this  paragraph  that 
references  Appendix  B  of  part  155, 
which  establishes  the  caps  recognizing 
the  practical  and  technical  limits  of 
response  capabilities  for  which  an 
individual  vessel  owner  or  operator  can 
contract  in  advance. 

One  comment  supported  the  1993 
caps.  Two  comments  argued  against  the 
1998  caps  as  established  in  the  IFR, 
contending  that  the  caps  established 
were  arbitrary.  The  Coast  Guard 
disagrees.  The  caps  were  established  to 
provide  a  clear  upper  target  for  which 
the  vessel  owners  or  operators  and  the 
oil  equipment  response  industry  must 
plan.  The  proposed  increase  of  25%  has 
already  resulted  in  encouraging  industry 
to  increase  their  response  capability. 
The  Coast  Guard  will  evaluate  the 
proposed  cap  increases  before  they 
become  effective  to  determine  if  thev 
remain  practicable.  These  evaluations 
will  be  conducted  through  public  notice 
and  comment  before  the  cap  increases 
become  effective. 

Two  comments  recommended  mat  the 
Coast  Guard  drop  the  time  requirement 
of  this  provision.  One  of  these 
comments  contended  that  this  time 
requirement  overstates  the  intent  of  the 
Negotiated  Rulemaking  Committee 
agreement.  The  Coast  Guard  disagrees. 
The  concept  of  response  tiers  was 
defined  during  the  regulatory 
negotiation  process.  The  Coast  Guard 
added  the  time  requirements  as  they  are 
a  critical  component  of  the  intended 
response  capabihty.  To  eliminate  this 
portion  of  the  requirement  would  result 
in  greatly  reducing  the  effectiveness  of 
the  planning  requirements. 


One  comment  asserted  that  the 
reduction  of  the  Great  Lakes  caps  in  the 
IFR  compared  to  those  in  the  NPRM  are 
an  improvement;  however,  the  comment 
continued  by  arguing  that  the  levels  of 
2,000,  4,000,  and  8,000  feet  should  be 
considered.  The  Coast  Guard  disagrees. 
The  existing  caps  were  developed 
through  public  discussions  and 
comment,  and  it  was  determined  that 
they  are  reasonable. 

One  comment  expressed  concern  over 
the  additional  costs  which  would  be 
incurred  by  owners  and  operators  by 
having  to  comply  with  this  requirement. 
The  Coast  Guard  is  aware  of  the  possible 
costs  of  this  requirement;  however,  the 
Coast  Guard  did  a  cost  and  benefit  study 
prior  to  developing  this  regulation,  and 
determined  that  the  benefits  justify  the 
costs. 

One  comment  argued  that  it  is 
impractical  for  every  tank  vessel  to  hst 
all  needed  equipment  above  the  caps 
and  suggested  that  the  Coast  Guard  use 
the  data  collected  by  the  Coast  Guard 
National  Response  Center  at  Elizabeth 
City.  NC  in  lieu  of  requiring  this  listing. 
Another  comment  suggested  that  the 
availability  of  any  additional  resources 
should  be  determined  in  the  area 
contingency  plans,  and  the  results 
should  be  available  to  all  planholders 
within  a  given  area.  The  Coast  Guard 
does  not  want  owners  and  operators  to 
identify  each  piece  of  equipment 
available  above  the  caps.  It  only  wants 
the  identification  of  organizations,  their 
locations,  and  their  capabilities 
(classification),  not  specific  detailed 
lists  of  equipment.  The  source  of  this 
additional  equipment  may  be  the  same 
provider  as  that  which  is  providing  the 
contracted  capabihty.  The  Coast  Guard 
has  clarified  that  the  additional 
resources  above  the  caps  must  be 
provided  by  a  commercial  source. 

One  comment  asserted  that  the  caps 
should  be  at  least  doubled,  arguing  that 
the  current  level  will  not  b»e  able  to 
respond  to  a  worst  case  discharge.  This 
comment  also  suggested  that  caps  for 
2003  be  set  now  and  be  under  contract 
by  1993,  1998,  and  2003.  The  Coast 
Guard  disagrees  with  increasing  the 
caps  at  this  time.  The  caps  have  been  set 
considering  the  amount  of  equipment 
that  can  reasonably  be  expected  to  be 
available  and  contracted  for  as  of  these 
effective  dates.  The  Coast  Guard  has 
modified  the  regulations  in 
§  155.1050(o)  to  require. the 
identification  of  additional  resources, 
for  all  three  tiers,  equal  to  two  times  that 
which  has  already  been  ensured 
available  by  contract. 

One  comment  argued  that  identifying 
equipment  in  excess  of  only  the  Tier  3 
cap  is  inadequate  and  contrary  to  the 
Negotiated  Rulemaking  Committee 


agreement.  This  comment  continued  by 
contending  that  equipment  to  respond 
to  the  entire  worst  case  discharge 
planning  volume  must  be  identified. 
The  Coast  Guard  has  clarified  the 
language  of  the  regulation  to  reflect  that 
certain  vessel  owners  and  operators 
shall  identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed 
for  each  tier  or  the  amount  necessary  to 
reach  the  calculated  pleuining  volume, 
whichever  is  lower.  This  policy  was 
published  in  NVIC  8-92  and  has  been 
followed  in  reviewing  plans  submitted 
under  the  IFR. 

One  comment  asserted  that  the 
requirement  to  identify  sources  of 
additional  equipment  is  not  practicable. 
This  comment  continued  by  arguing 
that  there  wall  not  be  sufficient 
resources  in  a  given  area  to  both  satisfy 
the  contracting  cap  requirement  and  any 
additional  equipment  above  the  cap 
which  might  be  required  to  be  identified 
by  the  regulations.  The  response 
resources  above  the  caps  need  only  be 
identified  to  the  extent  that  the 
equipment  is  available.  The  final  rule 
has  been  changed  to  clarify  this 
requirement.  However,  the  Coast  Guard 
contends  that  a  prudent  owner  or 
operator  will  research  the  equipment 
outside  their  specific  geographic  area  so 
that  in  the  event  of  a  spill,  the 
equipment  can  be  located  easily  to 
ensure  the  entire  spill  is  cleaned  up. 

One  comment  asserted  that  the  caps 
may  not  reflect  what  is  practicable  to 
accomplish  in  the  United  States.  This 
comment  continued  by  arguing  that 
there  is  no  information  in  the  IFR  to 
justify  that  the  caps  represent  the 
"maximum  extent  practicable."  This 
comment  lu^ed  the  Coast  Guard  to 
reject  caps  and  reevaluate  the  objective 
of  this  provision  using  rational  analysis 
to  determine  what  is  practicable.  This 
comment  did  not  specify  to  what  other 
methods  they  were  referring.  The  Coast 
Guard  disagrees  with  eliminating  the 
concept  of  caps.  Tht  caps  were 
developed  through  two  rulemaking 
documents  and  various  public  meetings, 
including  the  Negotiated  Rulemaking 
Committee  meetings,  to  determine  what 
is  practicable.  There  have  been  no 
compelling  arguments  to  change  these 
requirements  at  this  time. 

Cap  review  process.  Five  conunents 
were  received  in  response  to  this 
paragraph  regarding  the  review  of  cap 
increases  and  other  requirements 
contained  within  subpart  D  that  are 
scheduled  to  be  phtsed-in  over  time. 
One  comment  supported  the  Coast 
Guard's  initiating  review  of  the 
practicality  of  future  cap  increas"^  .• 
Three  comments  supported  usin^ 
factors  such  as  improvement  f  f 
te*^  hnology  and  research  and 
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development  efforts  in  reviewing  the 
caps  for  detennination  of  possibly  new 
caps  in  1998.  Four  comments  urged  the 
Coast  Guard  to  clarify  in  the  final  rule 
that  the  scheduled  increases  for 
equipment  in  1998  voU  not  exceed  25% 
of  the  ciurent  requirement. 

There  will  be  a  review  process  prior 
to  the  1998  increase.  The  possibility 
exists  that  the  caps  could  increase  above 
the  specified  25%  if  it  is  found  to  be 
appropriate. 

Two  comments  supported  the  changes 
from  the  NPRM  in  the  language  of  this 
review  process  requirement. 

Section  155.1052    Reponss  Plan 
Development  and  Evaluation  Criteria  for 
Vessels  Carrying  Group  V  Petroleum  Oil 
as  a  Primary  Cargo 

Four  comments  were  received 
addressing  this  section.  One  comment 
expressed  concern  that  the  IFR  was 
requiring  equipment  and  technology 
which  may  not  be  available,  proven,  or 
practicable.  One  comment  questioned 
the  need  to  address  this  issue  with 
regard  to  offshore  and  open  ocean 
operations.  One  comment  supported  the 
different  plan  requirements  applicable 
to  various  situations;  however,  this 
comment  disagreed  with  the  stringent 
response  times  required  by  tliis  section. 
This  comment  argued  that  a  24-hour 
response  time  is  unnecessary  in  that 
once  oil  sinks  it  does  not  migrate.  This 
comment  continued  by  arguing  that  the 
longer  oil  sits,  the  harder  it  becomes, 
and  the  easier  it  is  to  recover  by  means 
such  as  cutting  the  oil  and  raising  it  by 
nets  suspended  from  a  crane.  One 
comment  requested  that  the  Coast  Guard 
consider  not  imposing  minimum 
response  standards  on  salvors. 

Group  V  oils  encompass  a  wide 
variety  of  oils  which  behave  differently 
in  the  marine  environment.  The 
response  plan  regulations  require 
procedures,  strategies,  and 
identification  of  equipment  to  locate, 
recover,  and  mitigate  discharges  of  these 
substances.  This  equipment  does  exist 
and  has  been  cited  in  numerous 
response  plans  received  to  date.  The 
response  time  for  this  equipment  is 
considered  to  be  reasonable.  The  24- 
hour  deployment  requirement  applies  to 
the  equipment  arriving  at  the  port 
nearest  the  area  where  the  vessel  is 
operating,  not  the  actual  spill  location. 
Minor  editorial  changes  have  been  made 
to  this  section,  but  no  substantive 
requirements  are  affected. 

Section  155.1054    Response  Plan 
Development  and  Evaluation  Criteria  for 
Vessels  Carrying  Non-Petroleum  Oil  as 
a  Primary  Cargo 

This  section  covered  the  specific 
response  plan  development  and 


uvdiuatiuu  L-rituna  for  vessels  carrying 
non-petroleum  oil  as  a  primary  cargo. 
The  Coast  Guard  received  nine 
comments  on  this  section. 

One  comment  argued  that  Congress 
did  not  intend  edible  oils  to  be 
regulated  under  OFA  90  and  that  these 
oils  are  already  adequately  regulated  by 
the  FWPCA.  One  comment  stated  that 
owners  or  operators  of  vessels  carrying 
Group  V  and  non-petroleum  oils  should 
be  subject  to  the  same  plarming 
requirements  as  vessels  carrying  other 
types  of  oils.  The  comment  suggested 
that  the  Coast  Guard  change  Tables  3 
and  4  of  Appendix  B  to  include  these 
oils  or  allow  the  owner  or  operator  to 
submit  a  formula  for  determining  the 
worst  case  discharge  planning  volume. 
One  comment  recommended  that  the 
Coast  Guard  should  delay  response 
requirements  for  non-petroleum  oils 
until  more  information  about  these  oils 
is  available. 

Five  comments  stated  that  response 
and  removal  methods  for  non-petroleum 
oils  should  be  addressed  in  a  separate 
rulemaking.  In  response  to  the 
comments  received,  the  Coast  Guard  has 
removed  this  settion  and  replaced  it 
with  new  Subparts  F  and  G  to 
specifically  address  non-petroleum  oils. 
These  new  subpeirts  are  discussed 
subsequently  in  this  section  of  the 
preamble. 

Section  155.1055     Training 

The  Coast  Guard  received  several 
comments  on  this  section.  One 
comment  recommended  that  the  Coast 
Guard  provide  in  the  final  rule  enough   ■ 
time  for  individuals  to  receive  refresher 
training.  The  Coast  Guard  agrees  that 
refresher  training  is  needed;  however, 
these  time  frames  have  already  been  set 
in  29  CFR  1910.120. 

One  comment  stated  that  owners  or 
operators  should  not  be  liable  for  the 
training  of  shore-based  personnel.  That 
comment  and  one  other  stated  the 
requirement  that  owners  ensure  that  oil 
spill  removal  organizations  (OSROs) 
maintain  training  records  is  sufficient. 
However,  five  comments  stated  that  the 
3-year  training  record  maintenance 
requirement  would  be  an  unreasonable 
burden  on  the  owner  or  operator,  smd 
that  this  requirement  should  be  the 
OSRO's  or  Coast  Guard's  responsibility. 
Two  of  those  comments  also  stated  if 
the  Coast  Guard  certified  the  OSROs. 
then  recordkeeping  would  not  be 
necessary.  The  Coast  Guard  disagrees.  It 
is  the  responsibihty  of  the  owner  or 
operator  to  ensure  that  the  organizations 
upon  which  they  rely  for  spill  response 
are  adequately  prepared. 

One  comment  stated  that  the  final 
rule  should  clarify  that  training  and 
drill  requirements  apply  solely  to 


employees  and  contractors  hired  by 
unmanned  tank  barge  owners  or 
operators  and  not  to  auxiliary 
personnel.  The  Coast  Guard  disagrees. 
The  training  requirements  apply  to 
anyone  contracted  to  have  involvement 
in  a  spill  cleanup. 

One  comment  recommended  that  the 
word  "or"  be  added  after 
§  155.1055(b)(1).  Addition  of  the  word 
"or"  after  §  155.1055(b)(1)  is  not 
nccessar>'  as  the  listing  of  possible 
locations  of  training  records  is  in  the 
disjunctive,  meaning  that  the  records 
must  be  located  in  one  of  the  three 
places  listed. 

One  comment  suggested  that  the 
Coast  Guard  maintain  a  list  of  approved 
contractors  which  includes  information 
on  equipment  and  personnel.  The  Coast 
Guard  does  have  a  program  for 
classifying  contractors  (NVIC  12-92; 
December  4,  1992)  which  takes  into 
account  the  quantity  of  equipment,  its 
designed  purpose,  the  plaiming  capacity 
of  the  resources,  and  the  number  of 
trained  personnel  the  contractor  has.  A 
listing  of  these  classified  oil  spill 
removal  organizations  is  available  from 
Commanding  Officer.  National  Strike 
Force  Coordination  Center;  (Attn:  OSRO 
Classification  Review);  1461  U.S.  17 
North;  Elizabeth  City,  NC  27909; 
telephone  number:  (919)  331-6000. 

One  comment  recommended  that  the 
final  rule  state  that  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  has  the  authority  to  enforce 
shore-based  response  personnel  working 
conditions.  Although  the  Coast  Guard 
acknowledges  that  OSHA  does  have  this 
authority,  there  is  nothing  in  these 
regulations  which  discredits  this 
authority.  Additionally,  the  language  of 
this  section  clearly  states  that  nothing  in 
the  response  plan  requirements  relieves 
the  shore-based  organizations  from 
complying  with  the  OSHA  requirements 
regarding  training  for  emergency 
response  operations.  It  is  the 
responsibility  of  the  vessel  owners  and 
operators  contracting  with  the 
individual  O^Os  to  ensure  that  the 
OSHA  requirements  are  being  met. 

The  Coast  Guard  has  amended  this 
section  of  the  final  rule.  This  section  has 
been  reworded  to  provide  for 
identification  of  training  for  persons 
having  responsibilities  under  the  plan, 
regardless  of  whether  or  not  such 
persons  are  members  of  the  vessel  crew. 
This  change  was  made  to  ensure  that  all 
persons  involved  in  oil  spill  cleanup 
operations  are  adequately  trained.  Also, 
the  Coast  Guard  added  a  subparagraph 
to  this  final  rule  which  provides  that  a 
training  plan  may  be  prepared  in 
accordance  with  "Training  Elements  for 
Oil  Spill  Response"  to  satisfy  the 
requirements  of  this  section.  This 
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publication  along  with  the  added 
Appendix  C  to  this  rulemaking  vdll 
provide  guidance  and  clarification  of 
the  training  requirements  to  owners  and 
operators  in  the  development  of  the 
training  portions  of  response  plans,  no 
additional  requirements  have  been 
added. 

Section  155.1060    Exercises 

The  Coast  Guard  has  extensively 
revised  §  155.1060  which  was 
previously  entitled  "Drills"  and  is  now 
entitled  "Exercises."  The  changes  make 
the  terminology  in  the  final  rule 
consistent  with  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP).  In  response  to  the  need 
to  provide  owners  or  operators  with 
additional  direction  on  conducting 
exercises,  the  Coast  Guard  has  revised 
this  section  to  specify  that  compliance 
with  PREP  fulfills  all  exercise 
requirements.  The  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  was  developed  through 
a  joint  effort  of  the  Federal  agencies 
implementing  OPA  90  response  plan 
regulations  and  other  Federal 
representatives  (e.g.,  natural  resource 
trustees),  State  agencies,  members  of  the 
regulated  community,  and  oil  spill 
removal  organizations.  These  efforts 
resulted  in  the  creation  of  unified 
guidelines  that  reduce  the  possibility  of 
owners  and  operators  having  to 
participate  in  numerous  duphcative 
exercises.  Following  the  PREP 
guidelines  has  been  determined  to  be  an 
acceptable  means  to  satisfy  the  OPA  90 
requirements.  The  changes  to  the  final 
rule  were  based  on  the  PREP;  therefore, 
participation  in  the  PREP  will  result  in 
compliance  with  this  final  rule. 
However,  participation  in  the  PREP 
itself  remains  voluntary.  If  ov^ners  or 
operators  do  not  choose  to  participate  in 
the  PREP,  they  may  develop  their  own 
program  for  compliance  with  the 
exercise  requirements  in  the  regulation. 
The  changes  to  the  wording  of  the 
regulatory  text  provide  consistency  v^rith 
the  PREP  and  have  resulted  in  reduced 
requirements.  * 

Three  comments  stated  that  the  ovsrner 
or  operator  should  determine  the  extent 
to  which  the  OSROs  and  spill 
management  teams  participate  in  drills 
rather  than  the  COTP,  while  another 
comment  recommended  that  the 
qualified  individual  should  decide.  One 
comment  suggested  that  the  phrase 
"Need  not  participate"  in  §  155.1060(d) 
be  changed  to  read  "Shall  not  be 
required  to  participate."  The  Coast 
Guard  has  determined  that  in  a 
"government  initiated  unannounced 
exercise,"  the  parameters  of  which  are 
set  by  the  COTP,  it  is  appropriate  for  the 
COTP  to  determine  who  will  participate 


in  the  exercise  and  to  what  extent  they 
will  participate,  as  this  determination 
will  facilitate  accurate  tests  of  the 
preparedness  of  the  responders. 

Several  comments  were  received 
regarding  drill  credit.  Six  comments 
requested  that  credit  for  participation  in 
unannounced  drills  be  extended  from 
24  to  36  months.  Credit  for  participation 
in  a  "government  initiated 
unannounced  exercise"  has  been 
extended  to  36  months.  Three 
comments  stated  that  the  provisions  for 
drill  credit  need  to  be  clarified.  Two 
comments  proposed  that  credit  be  given 
for  announced  drills  with  unannounced 
scenarios.  Two  comments  suggested 
credit  should  also  be  given  for  responses 
to  actual  spills,  while  another  comment 
recommended  credit  for  table  top  drills 
and  further  suggested  combining  drills 
for  both  vessels  and  facilities  amiually. 
One  comment  recommended  that  the 
Coast  Guard  should  conduct  an 
unaimounced  drill  in  higher  volume 
ports  once  a  year  and  that  a  vessel 
should  receive  credit  only  if  a  drill  were 
completed  satisfactorily. 

Equipment  deployment  exercises  are 
vital  for  maintaining  readiness  and  for 
testing  the  effectiveness  of  a  response 
plan.  The  variety  of  required  exercises 
test  different  aspects  of  a  response  plan. 
However,  if  an  exercise  includes 
components  which  fulfill  the 
requirements  for  some  other  type  of 
required  exercise  (e.g.  an  equipment 
deployment  exercise  that  includes  a 
qualified  individual  notification)  then 
both  requirements  may  be  fulfilled  by 
the  single  exercise.  Both  announced  and 
unannounced  drills  are  required  by  the 
PREP.  This  promotes  full  familiarization 
with  the  response  plans.  Under  PREP, 
vessels  which  have  an  actual  response 
situation  may  get  exercise  credit.  The 
standards  in  the  rule  are  in  accordance 
with  the  requirements  of  the  PREP 
program.  For  more  detailed  information, 
the  PREP  guidelines  should  be 
consulted. 

Three  comments  were  concerned  with 
the  scope  and  resulting  costs  of 
unannounced  drills.  These  comments 
suggested  that  a  vessel  owner  or 
operator  be  required  to  ensure  that  each 
element  of  a  plan  is  exercised  at  least 
once  every  3  yeairs  rather  than  to  ensure 
a  drill  which  exercises  the  entire  plan. 
One  of  the  comments  also  stated  that 
many  drill  exercises  are  redundant 
because  most  companies  employ  the 
same  OSROs.  This  comment  also 
requested  24—48  hour  advance  notice  for 
unannounced  drills.  There  is  usually  no 
advance  notice  of  a  spill.  Unannounced 
exercises  serve  an  important  purpose  in 
maintaining  response  resource 
readiness.  The  revised  exercises  section 
of  the  final  rule  includes  requirements 


for  unannounced  exercises.  Section 
155.1060(a)(5)  states  that  annually,  one 
of  the  required  exercises  (emergency 
procedures,  spill  management  team 
tabletop,  equipment  deployment)  must 
be  conducted  unannounced. 
Additionally,  the  owner  or  operator  may 
be  required  by  the  Coast  Guard  to 
conduct  an  unaimounced  exercise, 
which  would  involve  equipment 
deployment  to  respond  to  an  average 
most  probable  discharge  spill  scenario. 
If  a  vessel  participates  in  an 
unannounced  exercise  iiutiated  by  the 
Coast  Guard,  they  will  be  exempt  from 
participating  in  another  Coast  Guard 
initiated  unannounced  exercise  for  at 
least  3  years. 

One  comment  stated  that  drill 
planning  requirements  should  be 
delayed  pending  further  guidance  from 
the  Coast  Guard.  Two  comments 
suggested  that  drills  should  be  closely 
coordinated  and  coincide  with  local  and 
State  activities.  As  discussed 
previously,  the  PREP  was  developed,  in 
part,  to  coordinate  all  the  various  drill 
requirements.  This  coordination  should 
alleviate  some  of  the  burden  of  the  drill 
requirements. 

In  response  to  the  need  to  provide 
ovraers  or  operators  with  additional 
direction  on  conducting  exercises  and  to 
ease  the  burden  of  meeting  the  OPA  90 
requirements,  the  PREP  was  developed 
through  a  joint  effort  of  the  Federal 
agencies  implementing  OPA  90 
response  plan  regulations  with 
involvement  from  other  Federal 
representatives  (e.g.,  natural  resource 
trustees).  State  agencies,  members  of  the 
regulated  community,  and  OSROs. 
These  efforts  resulted  in  the  creation  of 
unified  guidelines  that  reduce  the 
possibility  of  owners  and  operators 
having  to  participate  in  numerous  drills. 
Following  the  PREP  guideHnes  has  been 
determined  to  be  an  acceptable  means  to 
satisfy  the  OPA  90  requirements.  The 
changes  to  the  final  rule  were  based  on 
the  PREP;  therefore,  participation  in  the 
PREP  will  result  in  comphance  with 
this  final  rule.  However,  participation  in 
the  PREP  itself  remains  voluntary.  If  an 
owner  or  operator  does  not  choose  to 
participate  in  the  PREP,  they  may 
develop  their  owm  program  for 
compliance  with  the  exercise 
requirements  in  the  regulation.  The 
changes  to  the  wording  of  the  regulatory 
text  provide  consistency  with  the  PREP, 
and  have  resulted  in  reduced 
requirements. 

One  comment  agreed  with  the 
requirement  that  vessel  owners  and 
operators  ensure  that  the  OSROs' 
records  for  drills  be  maintained.  Two 
comment  writers  felt  that  this  places  an 
excessive  burden  on  owners  and 
operators.  The  Coast  Guard  disagrees 
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that  this  burden  is  excessive.  Although 
the  owners  and  operators  are  still 
responsible  for  ensuring  that  the 
exercise  records  are  maintained  under 
the  final  rule,  the  final  rule  also 
maintains  the  provision  allowing 
records  of  exercises  conductad  off  the 
vessel  to  be  maintained  at  the  United 
States  location  of  either  the  qualified 
individual,  the  spill  management  team, 
the  vessel  D'ATier  or  operator,  or  the 
response  organization.  The  response 
plan  must  specify  the  location  of  the 
drill  records. 

Section  155.1062    Inspection  and 
Maintenance  of  Equipment 

Six  comments  were  received  on  this 
section.  Four  comments  stated  that  the 
owmers  or  operators,  especially  overseas 
shippers,  should  not  be  responsible  for 
the  inspection  and  maintenance  of 
shore-based  response  equipment.  One  of 
these  comments  recommended  that  the 
Coast  Guard  should  inspect  and  certify 
OSRO  response  equipment  and 
personnel,  while  the  other  three 
comments  did  not  specify  who  should 
be  responsible  in  these  areas.  One 
comment  stated  that  the  Coast  Guard 
should  notify  and  require  the 
contractor's  permission  before  the 
OSRO  is  named  in  a  response  plan. 
Another  comment  stated  that  if  the 
Coast  Guard  classified  OSROs,  then  the 
owners  and  operators  would  not  have  to 
keep  records  of  equipment  maintenance 
and  inspection. 

The  Coast  Guard  disagrees  with  the 
comments  suggesting  that  responsibility 
for  inspection  and  maintenance  of 
equipment  be  shifted  to  someone  other 
than  the  owner  or  operator.  It  is  the 
ultimate  responsibility  of  the  vessel 
owner  or  operator  to  ensure  that  the 
OSRO  which  he  or  she  has  listed  is 
capable  of  providing  the  oil  spill 
cleanup  services  it  claims  it  can 
provide.  The  Coast  Guard  does  have  a 
voluntary  program  to  classify  OSROs, 
and  the  Coast  Guard  encourages  OSROs 
to  participate  in  this  program;  however 
listing  an  03R0  does  not  guarantee  the 
capabilities  of  the  OSRO's  future 
performance.  The  guidelines  for 
classification  and  inspection  of  OSROs 
are  contained  in  the  Coast  Guard's 
Navigation  and  Vessel  Inspection 
Circular  No.  12-92  (NVIC  12-92; 
December  4. 1992)  and  may  be  used  by 
vessel  owners  and  operators  to  evaluate 
the  OSROs  they  have  under  contract. 
Alternatively,  the  vessel  owner  or 
operator  may  ensure  the  OSRO's 
equipment  is  being  maintained  properly 
by  having  third  party  inspection  of  the 
OSRO  by  a  classification  society. 


Section  155.1065    Plan  Submission. 
Approval  and  Appeal  Procedures 

Several  comments  were  received  on 
this  section,  and  although  not  discussed 
in  the  regulation,  the  topic  of  plan 
review  by  regional  citizens  advisory 
councils  (RCACs)  has  been  a  topic  of 
previous  preamble  discussions.  One 
comment  argued  that  the  RCACs  should 
not  review  response  plans  because  of 
their  lack  of  technical  knowledge  and 
objectivity.  The  Coast  Guard  disagrees. 
The  RCACs  have  a  particular  interest  in 
the  adequacy  of  oil  spill  prevention  and 
response  plans  for  tankers  operating  in 
Prince  William  Sound  or  Cook  Inlet. 
The  mode  of  review  is  to  have  vessel 
owners  euid  operators  submit  plans 
directly  to  the  RCACs,  not  via  the  Coast 
Guard,  and  the  RCACs  provide  any 
comments  they  may  have  regarding  a 
specific  pl£m  directly  to  the  applicable 
vessel  owner  or  operator.  This  method 
of  review  provides  an  opportunity  for 
valuable  interaction  between  the  RCACs 
and  the  vessel  operators  or  owners. 

One  comment  suggested  that  the  60- 
day  waiting  period  for  vessels  which 
have  submitted  response  plans  be 
reduced  to  30  days  for  newly-built 
vessels  and  for  vessels  with  interim 
assignments  in  U.S.  waters.  One 
comment  requested  that  response  plan 
submission  and  approval  procedures  be 
shortened  for  vessels  carrying  oil  as  a 
primary  cargo  so  that  the  60-day  waiting 
period  could  be  reduced.  One  comment 
requested  that  the  item  to  correct 
response  plan  deficiencies  be  extended 
fi-om  45  to  60  days. 

The  Coast  Guard  performs  a  two  stage 
review  of  vessel  response  plans  in  order 
to  expedite  authorization  of  vessel 
operation  in  U.S.  waters.  The  initial 
review  provides  the  vessel  owner  or 
operator  the  list  of  deficiencies.  The 
Coast  Guard  has  removed  the  specific 
time  frame  of  45  days  to  respond  to 
deficiencies  and  has  changed  thi  i 
response  time  to  that  which  is  specified 
in  the  written  deficiency  notice 
provided  by  the  Coast  Guard.  This 
revision  will  allow  the  Coast  Guard  to 
determine  the  appropriate  time  frame  on 
a  case  by-case  basis  according  to  the 
.specific  circumstances.  The  time  frame 
allowed  is  intended  to  provide  the 
owner  or  operator  sufficient  time  to 
address  any  deficiencies.  Nothing  in  the 
regulations  prohibits  operation  in  U.S. 
waters  during  that  time  frame  permitted 
for  rectifying  deficiencies  if  the  Coast 
Guard  has  issued  a  letter  authorizing  the 
vessel  to  operate  under  thi3  provisions  of 
§  155.1025(c). 

One  comment  expressed  concern  that 
contractors  reviewing  response  plans 
were  unfamiliar  with  fishino  vessel 
tender  operations  and  that,  because  of 


work  schedules,  crewmen  would  not 
have  the  opportunity  for  redress  prior  to 
the  implementation  of  response  plans. 
The  applicability  of  these  requirements 
to  fiohing  vessels  was  revised  by  section 
321  of  the  Coast  Guard  Authorization 
Act  of  1993  {Pub.  L.  103-206. 107  Stat. 
2419).  When  fishing  vessels  or  fish 
tender  vessels  are  engaged  only  in  the 
fishing  industry  and  are  less  than  750 
gross  tons,  they  are  not  deemed  to  be 
tank  vessels.  Accordingly,  such  vessels 
are  now  excluded  from  vessel  response 
plan  requirements. 

The  Coast  Guard  has  modified  the  IFR 
provisions  to  reduce  the  number  of 
copies  of  the  plan  to  be  submitted  to  one 
and  to  indicate  in  the  certifying 
statement  accompanying  the  response 
plan  whether  the  vessel  or  vessels 
covered  by  the  plan  are  primary 
manned,  primary  unmanned,  or 
secondary  carriers.  This  added 
information  will  facilitate  an  efficient 
plan  review  process. 

The  Coast  Guard  has  also  added  two 
paragraphs  to  this  section  in  this  final 
rule.  One  paragraph  allows  the 
submission  of  a  request  for  acceptance 
of  alternative  planning  criteria  for 
owners  or  operators  of  a  vessel  who 
believe  that  national  planning  criteria 
contained  elsewhere  in  33  CFR  part  155 
are  inappropriate.  The  provision  should 
lessen  the  burden  of  owners  or  operators 
by  providing  the  possible  option  of 
using  alternative  planning  criteria. 

The  other  added  paragraph  allows  an 
owner  or  operator  to  meet  the  response 
plan  requirements  of  Regulation  26  of 
MARPOL  and  subparts  D,  E,  F,  and  G 
by  stating  this  intention  in  writing  when 
submitting  the  response  plan.  This 
provision  should  also  alleviate  the 
burden  of  owners  and  operators  in  that 
they  would  not  have  to  duplicate  their 
efforts. 

OPA  90  requires  a  vessel  owner  or 
operator  to  resubmit  response  plans  to 
the  Coast  Guard  for  information  or 
approval,  as  appropriate.  In  the  IFR,  the 
Coast  Guard  required  that  response 
plans  must  be  resubmitted  every  5  years 
regardless  of  whether  any  revisions  have 
been  made.  In  his  memorandum  of 
April  21,  1995,  President  Clinton 
directed  agencies  to  reduce  by  one-half 
the  frequency  of  regularly  scheduled 
reports  that  the  public  is  required  to 
provide  to  the  Government.  An 
exception  to  this  requirement  is 
provided  when  the  agency  head 
determines  that  such  action  would  not 
adequately  protect  the  environment  or 
would  impede  the  effective 
administration  of  the  agency's  program. 
The  Coast  Guard  has  reviewed  the  need 
for  resubmission  of  response  plans  at  5- 
year  intervals,  and  has  concluded  that 
extending  this  to  10  years  would  not 


ensure  that  plans  were  still  viable  and 
would  not  meet  the  goal  of  OPA  90,  to 
improve  the  response  to  spills  of  oil. 
Changes  in  technology  and  in  available 
response  resources  over  a  5-year  period 
may  make  a  response  plan  fall  below 
acceptable  standards.  To  effectively 
administer  an  oversight  program  and 
ensure  that  the  maximum  practicable 
response  capability  is  being  utilized, 
review  of  response  plans  at  5-year 
intervals  is  considered  to  be  an 
appropriate  balance  between  program 
needs  and  reporting  burden.  The 
Secretary  of  Transportation  has 
approved  retaining  the  requirement  to 
submit  response  plans  at  a  maximum 
interval  of  5  years. 

Section  155.1070    Procedures  for  Plan 
Review.  Revision,  Amendment,  and 
Appeal 

A  number  of  comments  were  received 
on  this  section.  One  comment  requested 
clarification  as  to  whether  the  Coast 
Guard  could  complete  review  of 
response  plans  within  60  days  after  a 
new  certification  has  been  submitted 
due  to  a  change  in  the  owner  or  operator 
of  a  vessel.  With  reference  to  this 
section,  neither  the  IFR  nor  this  final 
rule  imposes  any  definite  time  frame 
within  which  the  Coast  Guard  must 
complete  review  of  a  response  plan. 
Additionally,  such  a  time  frame  could 
not  be  definitely  established  because  the 
length  of  the  review  process  would  be 
dependent  upon  unknowTi  factors  such 
as  how  many  response  plans  would  be 
submitted  at  a  given  time,  and  how 
manv  deficiencies  would  be  discovered. 

One  comment  stated  that  the 
requirement  for  response  plans  to  be 
revised  only  if  significant  changes  had 
occurred  was  too  vague  and  needs  to  be 
better  defined.  The  Coast  Guard 
disagrees.  The  rule  specifies  many 
events  which  will  require  revisions  of 
the  response  plans.  The  provisions 
covering  "significant"  changes  apply  to 
those  areas  which  are  uniquely  within 
the  knowledge  of  the  vessel  owner  or 
operator,  such  as  the  vessel's 
configuration  or  emergency  response 
procedures,  and  include  a  residual 
requirement  for  unanticipated  changes 
which  may  occur.  The  vessel  owner  or 
operator  is  responsible  for  knowing 
what  is  sufficiently  significant  to  require 
updating  of  the  plans. 

Two  comments  stated  the  Coast  Guard 
should  evaluate  response  plans  in  the 
broader  context  of  the  company's 
overall  response  capabilities  rather  than 
focusing  only  on  the  response 
requirements  of  the  vessel's  crew.  The 
Coast  Guard  agrees.  The  means  of 
ensuring  effective  preparation  and 
actual  response  to  a  spill  is  dependent 
upon  the  total  preparation  of  both  the 


vessel  crew  and  the  company's  support. 
In  evaluating  a  response  plan,  the  Coast 
Guard  does  consider  all  these  factors. 

The  Coast  Guard  has  made  various 
changes  to  this  section  of  the  IFR  to 
clarify  what  must  be  submitted.  Under 
this  final  rule,  revisions  to  a  plan  must 
include  a  cover  page  that  provides  a 
summary  of  the  changes  being  made  and 
the  pages  being  affected.  Revised  pages 
must  further  include  the  number  of  the 
revision  and  date  of  that  revision.  This 
amendment  will  help  facilitate  efficient 
review  of  response  plans  in  that  Coast 
Guard  reviewers  will  not  have  to  search 
the  entire  document  to  ascertain  what 
revisions  have  been  made. 

The  Coast  Guard  has  also  amended 
the  procedures  regarding  when  an  entire 
plan  must  be  resubmitted  to  the  Coast 
Guard  for  reapproval.  Although  the  IFR 
provided  for  resubmission  for 
reapproval  6  months  before  the  end  of 
the  Coast  Guard  approval  period 
identified  in  the  initial  approval  letter 
from  the  Coast  Guaid,  this  final  rule  also 
provides  for  submission  for  reapproval 
of  an  entire  plan  whenever  there  is  a 
change  in  the  owner  or  operator  of  the 
vessel,  if  that  owmer  or  operator 
provided  the  certifying  statement 
required  by  §  155.1065(b).  In  the  IFR, 
such  a  change  precipitated  submission 
of  revisions  or  amendments  rather  than 
the  entire  plan.  If  the  owner  or  operator 
that  certified  the  plan  is  no  longer  the 
owner  or  operator,  major  changes  to  the 
plan  will  be  necessary  to  describe  the 
new  conditions  of  the  new  owner  or 
operator.  Alternatively,  the  new  owner 
or  operator  needs  to  certify  and 
resubmit  the  plan  to  show  that  he  or  she 
agrees  vri\h  the  existing  plan.  In  the 
latter  case,  review  will  be  minimal;  but 
the  new  ov^mer  or  operator  will  be 
responsible  for  being  familiar  with,  and 
ensuring  the  accuracy  of,  the  plan. 

With  reference  to  submission  of 
revisions  and  amendments  for  approval, 
this  submission  must  be  effectuated 
under  this  revised  section  when  there  is 
a  change  in  the  vessel's  ovsmer  or 
operator  when  such  owner  or  operator 
is  not  the  one  who  provided  the    ~ 
certifying  statement  under 
§  155'l065(b).  As  provided  in  the  IFR, 
this  submission  must  also  be  done  when 
there  is  a  change  in  the  vessel's 
operating  area  that  includes  ports  or 
geographic  areas  not  covered  by  the 
previously  approved  plan. 

Regarding  this  change  of  ports  or 
geographic  areas  transited,  this 
subparagraph  has  been  changed  to 
provide  that  a  vessel  may  operate  in  an 
area  not  covered  in  the  previously 
approved  plan  upon  receipt  of  the 
written  acknowledgment  by  the  Coast 
Guard  that  a  new  geographic-specific 
appendix  has  been  submitted  for 


approval  by  the  vessel  owner  or 
operator  and  the  certification  required 
in  §  155.1025(c)  has  been  provided.  In 
the  IFR,  such  written  authorization  from 
the  Coast  Guard  was  not  required  prior 
to  operation. 

Under  this  section  as  revised,  changes 
in  the  qualified  individual  and 
additions  of  vessels  to  the  plan  are 
among  the  revisions  and  amendments  to 
an  approved  response  plan  which  must 
be  submitted  for  approval  by  the 
vessel's  owner  or  operator.  When  a 
vessel  is  added  to  the  response  plan,  it 
must  include  a  vessel-specific  appendix 
and  owner  or  operator's  certification 
required  by  §  155.1025(c). 

This  revised  section  also  provides  that 
when  a  change  in  the  type  of  oil  cargo 
carried  aboard  affects  the  required 
response  resources  but  is  authorized  by 
the  COTP  for  purposes  of  assisting  in  an 
oil  spill  response  activity,  such  change 
does  not  have  to  be  documented  by  a 
revision  or  amendment  submission.  As 
in  the  IFR,  changes  in  the  type  of  oil 
cargo  carried  aboard  which  affects  the 
required  response  resources  in 
situations  other  than  those  where  the 
vessel  is  authorized  in  assisting  in  an  oil 
spill  response  activity  must  be 
submitted  to  the  Coast  Guard  for 
approval  as  a  revision  or  amendment. 

Under  this  section  in  the  final  rule, 
revisions  or  amendments  must  be 
submitted  30  days  in  advance  of 
operation,  in  order  to  give  the  Coast 
Guard  time  to  review  the  revisions,  and 
must  be  accompanied  by  the 
certification  required  in  §  155.1065(b). 
These  amendments  should  resuU  in  the 
Coast  Guard  having  more  up-to-date 
information  about  a  vessel's  owmer  or 
operator.  They  should  also  result  in 
more  owner  or  operator  accountability 
with  regard  to  the  certifications  made  by 
vessel  owners  and  operators. 

This  section,  as  revised,  also  provides 
for  review  by  the  Commandant  (G-M)  of 
decisions  regarding  deficiency 
determination  objections  submitted  by 
vessel  owners  and  operators.  Previously, 
in  the  IFR,  such  petitions  for  review 
were  to  be  done  by  the  District 
Commander.  This  revision  should  result 
in  a  more  centralized  review  system 
which  should  accordingly  streamline 
the  entire  response  plan  review  process. 
The  Coast  Guard  will  continue  to     . 
monitor  this  appeal  process  including 
the  time  frames  for  appealsand  may 
modify  the  process  in  the  future. 
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Subpart  E — Additional  Response  Plan 
Requirements  for  Tankers  Loading 
Cargo  at  a  Facility  Permitted  Under  the 
Trans- Alaska  Pipeline  Authorization 
Act 

Section  155.1120    Operating 
Restrictions  and  Interim  Operating 
Authorization 

Four  comments  were  received  on  this 
section.  One  comment  pointed  out  that 
the  vessel  response  plan  approval  is 
contingent  on  funding  of  citizen's 
advisory  programs,  as  provided  in 
section  5002(k)  of  OPA  90.  and 
requested  that  our  response  in  the 
preamble  should  be  revised  accordingly. 
Alternative  funding  requirements  are 
prescribed  under  subsections  (k)  and  (o) 
of  section  5002  of  OPA  90  (33  U.S.C. 
2732  (k)  and  (o)).  If  no  funding  is 
provided  under  either  subsection, 
approvals  under  these  rules  respecting 
owners  or  operators  referred  to  in  33 
U.S.C.  2732(k)  are  rendered  ineffective 
as  a  matter  of  law. 

One  comment  recommended  that  the 
Coast  Guard  and  not  the  vessel  owners 
or  operators  be  responsible  for  certifying 
shore-based  spill  response  contractors. 
This  comment  further  stated  that  the 
certification  requirements  should  be 
consistent  with  the  requirements  being 
developed  by  Alaska.  The  Coast  Guard 
disagrees.  It  is  the  onus  of  the  vessel 
owner  or  operator  to  ensure  that  the  oil 
spill  response  organizations  with  which 
he  or  she  has  contracted  meet  the 
requirements  of  this  rulemaking. 

One  comment  stated  that  the  owner  or 
operator  certification  under  this  section 
should  be  the  same  as  the  requirements 
referenced  in  §  155.1025(c).  The  Coast 
Guard  agrees.  In  both  the  IFR  and  this 
final  rule,  the  Coast  Guard  has  worded 
the  operator  certification  requirements 
as  similarly  as  possible  to  those  in 
§  155.1025(c)  within  the  confines  of  the 
statutory  requirements. 

Section  155. 1 125    Additional  Response 
Plan  Requirements 

Two  comments  were  received  on  this 
section.  One  comment  recommended 
that  the  requirement  to  submit  a  drill 
schedule  to  the  COTP  should  be  deleted 
because  the  COTP,  the  Alaska 
Department  of  Environmental 
Conservation,  the  vessel  owners  or 
operators,  and  Alyeska  already 
coordmate  drill  schedules.  The 
comment  suggested  that  this 
requirement  may  be  more  appropriately 
addressed  in  the  area  contingency  plan. 
The  Coast  Guard  agrees  that  exercise,  or 
drill,  requirements  should  be 
coordinated  with  both  local  and 
national  authorities.  As  elaborated  upon 
in  the  discussion  of  comments  with 
reference  to  §  155.1060,  the  PREP  was 


developed  to  allow  for  this 
coordination. 

The  other  comment  stated  that  a 
specific  time  for  removal  of  a  spill  of 
200,000  barrels  of  oil  is  not  mentioned 
in  this  section.  The  comment 
recommended  a  period  of  4  days  since 
that  time  would  be  consistent  with  the 
period  for  nearshore  and  inland  areas 
included  in  Table  3.  The  Coast  Guard 
disagrees.  There  is  no  evidence  that 
cleanup  in  this  period  of  time  could  he 
achieved.  The  Coast  Guard  has  never 
specified  a  time  for  completion  of  spill 
removal  as  this  factor  is  specifically 
dependent  on  the  circumstances  of  the 
spill.  This  same  comment  also  suggested 
that  the  communities  of  Seward. 
Seldovia,  Homer  and  Kodiak,  Alaska 
should  receive  spill  training,  and  that 
the  final  rule  should  sp>ecify  that  a 
minimum  of  2,000  personnel  be  trained 
for  removal  of  a  discharge  of  200,000 
barrels  of  oil.  The  Coast  Guard  finds  that 
the  existing  list  of  communities  is 
currently  sufficient  and  is  not  adding 
the  communities  suggested  in  the 
comment.  However,  should 
circumstances  change,  a  COTT  may 
recommend  adding  ports  if  the  spill 
training  requirements  are  deemed 
appropriate.  This  change  would  be 
subject  to  a  notice  and  comment 
rulemaking  project.  There  were  no 
specific  details  included  in  this 
comment  as  to  the  Iwsis  for  requiring 
2,000  personnel  for  a  spill  of  200.000 
barrels.  The  COTP  has  a  great  deal  of 
experience  in  this  type  of  operation,  and 
he  or  she  is  the  one  who  makes  the 
determination  as  to  the  number  of 
personnel  necessary  for  the  cleanup  of 
a  spill. 

Section  155.1130    Requirements  for 
Prepositioned  Response  Equipment 

Two  comments  were  received  on  this 
section.  One  comment  expressed  the 
opinion  that  the  proposed  Federal 
requirement  of  a  daily  recovery  capacity 
of  1 10.000  barrels  of  oil  within  36  hours 
is  below  the  limit  of  200.000  barrel 
capacity  required  by  Alyeska  and  that 
the  Federal  standards  should  be  raised 
to  reflect  Alyeska's  capacity 
requirements.  The  other  comment 
received  recommended  that 
requirements  for  positive  displacement 
pumps  used  for  transfer  of  oil  for 
intermediate  storage  should  be  added  to 
paragraph  (e)  of  this  section. 

The  Coast  Guard  disagrees  with  these 
comments.  The  Coast  Guard  is  aware 
that,  in  certain  geographic  areas,  the 
existing  response  capabilities  have 
increased  over  the  past  few  years  and 
exceed  the  1993  caps.  However,  the 
Coast  Guard  has  stated  that  it  will  not 
consider  increasing  the  caps  until  1998, 
and  the  proposed  cap  increases  will  be 


evaluated  at  that  time  to  determine  if 
they  are  still  appropriate.  These 
evaluations  will  be  conducted  through 
public  notice  and  comment  process 
before  the  cap  increases  become 
effective. 

Section  155.1140    Tankers  Contracting 
With  a  Facility  Permitted  Under  the 
Trans-Alaska  Pipeline  Authorization 
Act 

Two  comments  were  received  on  this 
section  which  argued  that  the  Coast 
Guard  seems  to  be  giving  special 
consideration  to  vessels  contracting 
with  a  Trans-Alaska  Pipeline 
Authorization  Act  (TAPAA)  facility. 
The  other  conunent  protested  the 
special  consideration  given  to  TAPAA 
tankers  which  contract  with  a  TAPAA 
facility.  The  Coast  Guard  agrees  that  this 
section  gives  the  perception  of  special 
consideration.  Because  the  confusion 
caused  by  this  section  outweighs  the 
benefits  which  might  be  derived  fi-om  it, 
the  Coast  Guard  has  removed  this 
section  from  the  final  rule. 

Section  155.1145    Submission  and 
Approval  Procedures 

Four  comments  were  received  dn  this 
section.  Two  comments  concerned 
vessel  response  plan  review  procedures. 
One  comment  recommended  that  the 
plan  review  process  include  a  provision 
to  make  plans  available  for  public 
review  and  that  a  mechanism  for 
interested  parties  to  appeal  Coast  Guard 
determinations  on  the  adequacy  of 
response  plans  should  be  provided.  The 
comment  also  stated  that  the  public  has 
a  right  to  review  response  plans  imder 
the  Administrative  Procediu'e  Act.  The 
other  comment  stated  that  the  plan 
review  procedure  did  not  provide  for 
RCAC  review,  approval,  and  appeal  as 
set  forth  in  OPA  90.  As  discussed 
previously  in  this  preamble,  the  RCACs 
have  a  particular  interest  in  the 
adequacy  of  oil  spill  prevention  and 
response  plans  for  tankers  op>erating  in 
Prince  William  Sound  or  Cook  Inlet. 
The  mode  of  review  is  to  have  vessel 
owners  and  operators  consult  directly 
with  the  RCACs.  not  via  the  Coast 
Guard,  and  the  RCACs  provide  any 
comments  they  may  have  regarding  a 
specific  plan  directly  to  the  applicable 
vessel  owner  or  operator.  This  method 
of  review  provides  an  opportunity  for 
valuable  interaction  between  the  RCACs 
and  the  vessel  operators  or  owners. 

One  of  the  two  other  comments  on 
this  section  suggested  that  the  Coast 
Guard  list  facilities  that  have  large 
storage  capacities  which  could  be  used 
to  hold  recovered  oil.  This  proposed  list 
would  be  more  appropriate  for 
discussion  in  the  area  contingency  plans . 


and  is  beyond  the  scope  of  this 
rulemaking. 

New  Subpart  F — Response  Plan 
Requirements  for  Vessels  Carrying 
Animal  Fats  and  Vegetable  Oils  in  Bulk 
as  Cargo 

In  the  preamble  to  the  IFR,  the  Coast 
Guard  stated  thftt  it  had  been  unable  to 
verify  that  the  evaporation  and 
emulsification  factors  in  Appendix  B  of 
the  IFR  were  applicable  to  both 
petroleum  oils  and  non-petroleum  oils. 
As  a  result  of  that  determination,  non- 
petroleum  oils  were  distinguished  from 
petroleum  oils  in  the  regulations.  In 
response  to  the  comments  on  the  IFR  on 
this  issue,  the  Coast  Guard  is  further 
distinguishing  non-petroleum  oils  by 
dividing  them  into  three  categories. 
These  categories  are  as  follows:  Subpart 
F  includes  animal  fats  and  vegetable 
oils,  and  subpart  G  includes  other  non- 
petroleum  oils.  Animal  fats  include 
lard,  tallow  and  other  oils  of  animal 
origin.  Vegetable  oils  include  oils  from 
seeds,  nuts,  kernels  or  fruits  of  plemts 
such  as  com  oil.  safflower  oil,  jojoba  oil, 
coconut  oil  or  palm  oil.  Other  non- 
petroleum,  oils  include  those  oils  which 
are  not  animal  fats  or  vegetable  oils  such 
as  essential  oils,  turpentine  and  tung  oil. 
This  separation  of  animal  fats  and 
vegetable  oils  from  other  non-petroleum 
oils  recognizes  that  while  animal  fats 
and  vegetable  oils  have  harmful  effects, 
they  are  not  toxic  to  the  marine 
envirormient  as  may  be  other  non- 
petroleum  oils.  These  new  subparts  and 
categories  are  intended  to  form  the 
foundation  of  possible  future 
rulemaking  efforts  in  this  area.  The 
Coast  Guard  is  interested  in  information 
that  may  be  useful  in  determining  the 
types  and  quantities  of  response 
equipment  necessary  to  respond  to  a 
discharge  of  animal  fats  and  vegetable 
oils  and  other  non-petroleum  oils.  It 
also  is  interested  in  information  on  new 
or  innovative  response  techniques  that 
will  be  appropriate  for  non-petroleum 
oils.  This  information  vdll  be  evaluated 
in  determining  whether  additional 
rulemaking  should  be  initiated. 

In  response  to  comments,  the  Coast 
Guard  has  placed  the  majority  of  the 
response  plan  requirements  for  vessels 
carrying  animal  fats  and  vegetable  oils 
in  bulk  as  cargo  in  a  separate  subpart. 
This  new  subpart  requires  these  vessels 
to  also  meet  the  applicable  requirements 
set  forth  in  subpart  D  of  this  part. 

Subpart  F  was  created  to  address 
concerns  that  some  of  the  criteria 
proposed  in  subpart  D  of  this  part  were 
not  applicable  to  animal  fats  and 
vegetable  oils.  The  Coast  Guard  received 
numerous  comments  on  this  issue.  The 
comments  proposed  that  animal  fats  and 
vegetable  oils  should  be  more  clearly 


differentiated  from  petroleum-based 
oils.  The  comments  also  suggested 
allowing  unique  response  procedures 
for  animal  fats  and  vegetable  oil  spills, 
and  exempting  from  response  plan 
preparation  any  vessel  carrying  animal 
fats  or  vegetable  oils  as  a  secondary 
cargo. 

In  support  of  their  proposals,  the 
comments  provided  an  industry- 
sponsored  study  entitled 
"Environmental  Effects  of  Releases  of 
Animal  Fats  emd  Vegetable  Oils  to 
Waterways"  and  an  associated  study. 
The  study  claimed  that  the  presence  of 
animal  fats  and  vegetable  oils  in  the 
environment  does  not  cause  significant 
harm.  The  study  reached  its  conclusion 
based  upon  its  assertions  that  animal 
fats  and  vegetable  oils  are  not  toxic  to 
the  environment;  are  essential 
components  of  human  and  wildlife 
diets;  are  readily  biodegradable;  and  are 
not  persistent  in  the  environment  like 
petroleum  oils.  However,  the  industry 
study  also  found  that  these  oils  can  coat 
aquatic  biota  and  foul  wildlife,  causing 
matting  of  fur  or  feathers  which  may 
lead  to  hypothermia;  and  that  animal 
fats  and  vegetable  oils  in  the 
environment  have  a  high  Biological 
Oxygen  Demand  (BOD)  which  could 
result  in  oxygen  deprivation  where 
there  is  a  large  spill  in  a  confined  body 
of  water  that  has  a  low  flow  and 
dilution  rate. 

The  comments  acknowledged  that  the 
International  Maritime  Organization 
(IMO)  Subcbmmittee  on  Bulk  Chemicals 
recently  recognized  the  potentially 
harmful  effect  on  birds  from  contact 
with  floating  animal  fats  and  vegetable 
oils  discharged  from  vessels.  The 
comments  also  concluded,  based  upon 
Coast  Guard  data,  that  the  likelihood  of 
an  animal  fat  or  vegetable  oil  spill  of  a 
magnitude  to  cause  environmental  harm 
is  extremely  small.  Additionally,  the 
comments  noted  the  differences  in  the 
average  size  of  the  vessels  which  carry 
petroleum  and  non-petroleum  oils. 

In  the  preamble  to  the  IFR,  the  Coast 
Guard  disagreed  with  comments  on  the 
NPRM  which  claimed  that  edible  oils 
pose  less  relative  risk  to  the 
environment.  The  environmental  effects 
of  discharges  of  animal  fats  and 
vegetable  oils  are  clearly  documented 
and,  in  some  respects,  are  similar  to  the 
environmental  effects  of  discharges  of 
petroleum  oils. 

In  letters  to  the  Coast  Guard,  the 
Department  of  the  Interior  (DOI),  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS), 
discussed  the  environmental  effects  of 
discharges  of  animal  fats  and  vegetable 
oils.  DOI,  NOAA  and  the  FWS  all 
concluded  that  animal  fats  and 


vegetable  oils  pose  risks  to  the  marine 
environment  when  spilled  in  quantity. 

The  agencies  attributed  the 
detrimental  effects  of  animal  fats  and 
vegetable  oils  to  the  similarity  in 
physical  properties  between  petroleum 
and  non-petroleum  oils.  The  effects 
outlined  by  DOI  and  NOAA  include 
physical  coating  of  bird  feathers  and 
mammal  fur  leading  to  hypothermia,  a 
loss  of  buoyancy,  and  subsequent 
mortality.  All  three  agencies  also 
confirmed  the  industry  report's 
conclusion  that  discharges  of  animal 
fats  and  vegetable  oils  can  result  in 
increased  Biological  Oxygen  Demand 
(BOD)  in  receiving  waters,  thereby 
decreasing  available  oxygen  in  the 
affected  waterbody  and  often  resulting 
in  fishkills.  NOAA  also  stated  that 
coconut  and  palm  oils  are  very  viscous 
and  when  spilled  in  most  coastal  waters 
would  exhibit  qualities  akin  to  vegetable 
shortening  which  would  probably 
persist  for  over  a  decade. 

The  FWS  letter  specifically  responded 
to  the  industry-sponsored  study.  It 
expressed  great  concern  over  the 
veracity  of  many  of  the  study's 
conclusions.  The  FWS  characterized  the 
industry  study  as  "misleading,  weak 
and  erroneous"  £ind  stated  that  "key 
facts  have  been  misrepresented,  are 
incomplete  or  are  omitted,"  and  that 
"[tlhe  biggest  oversight  of  the  [industry 
study]  is  the  insignificance  given  to  the 
fouling  potential  of  the  edible  oils." 

The  FWS  acknowledged  that  there  are 
differences  between  petroleum  and 
animal  fats  and  vegetable  oils  including 
different  toxicity  levels.  It  pointed  out 
that  physical  fouling  is  similar  for  both 
petroleum  and  non-petroleum  oils. 
Additionally,  it  stated  that  the  removal 
of  non-petroleum  oils  can  be  more 
difficult  and  strenuous  for  the  wildlife 
because,  in  many  instances,  complete 
removal  can  only  be  accomplished  with 
scalding  hot  water  and  excessive 
washing.  The  FWS  also  stated  that 
wildlife  rehabilitators  consider  edible 
oils  and  fats  to  be  some  of  the  most 
difficult  substances  to  remove  from 
wildhfe  because  the  low  viscosity  of 
many  of  these  oils  allows  deeper 
penetration  into  the  plumage,  or  fur, 
creating  a  more  thoroughly 
contaminated  animal. 

The  FWS  was  extremely  critical  of  the 
industry  study  for  suggesting  that 
ingestion  of  edible  oils  is  harmless  to 
wildlife.  The  FWS  stated  that  the  study 
misleads  uniformed  readers  by  not 
clarifying  that  these  oils,  if  consumed  in 
large  quantities,  will  cause  harm  to 
organisms  through  means  other  than 
toxicity.  For  example,  according  to  the 
FWS,  the  ingestion  of  large  quantities  of 
animal  fats  and  vegetable  oils  can  cause 
lipid  pneumonia,  diarrhea,  and 


Federal  Register  /  V 


NIo.  9  /  Friday.  January  12,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  9  /  Friday,  January  12,  1996  /  Rules  and  Regulations 


1077 


dehydration  in  birds  or  other  wildlife 
which  try  to  clean  these  oils  from  their 
feathers  or  coats  by  preening.  This 
problem  is  magni^ed.  also  according  to 
the  FWS.  by  the  fact  that  these  oils  do 
not  have  a  repugnant  smell  or  iridescent 
appearance  to  frighten  wildlife  away, 
therefore  making  it  more  likely  that 
wildlife  will  come  in  contact  with  them 
during  a  spill. 

In  addition  to  the  agency  letters,  the 
Coast  Guard  has  placed  in  the  docket 
several  studies  attesting  to  the  harmful 
effects  of  animal  fats  and  vegetable  oils 
in  the  environment.  One  such  study, 
conducted  by  the  International  Maritime 
Organization  (IMO)  is  titled  "Harmful 
Effects  on  Birds  of  Floating  Lipophilic 
Substances  Discharged  from  Ships." 
This  study  examined  the  literature 
concerning  non-petroleum  oils  spilled 
into  the  environment  and  concluded 
that  a  number  of  lipophilic  substances, 
including  vegetable  oils,  cause  lethal 
barm  to  birds  as  a  specific  group  of 
marine  life.  The  study  found  that 
lipophilic  substances  adhere  to  the 
feathers  of  seabirds  due  to  the  lipophilic 
character  of  the  feathers'  wax  layer.  This 
causes  the  grid  structure  of  the  plumage 
to  be  disrupted,  thereby  destroying  its 
insulating  properties. 

The  ImO  study  gives  numerous 
examples  of  lethal  contamination  of 
seabirds  by  lipophilic  substances  spilled 
from  ships.  These  examples  include  the 
death  of  thousands  of  seabirds  because 
of  a  discharge  of  palm  oil  off  the 
Netherlands  coast;  over  300  dead  birds 
as  a  result  of  a  1.000  liter  spill  of 
rapeseed  oil  into  the  harbor  of 
Vancouver.  Canada;  diseased  gannets 
found  along  the  Ehitch  coastline  whose 
plumage  was  coated  with  paraffin  and 
consequently  was  no  longer  water 
repellent;  and  surveys  of  Ehitch  beaches 
in  1990  which  found  that  25%  of  the 
dead  birds  washed  ashore  were  at  least 
partly  contaminated  with  vegetable  oils. 
The  IMO  study  also  warns  that  a  serious 
discharge  of  lipophilic  substances  in  the 
open  sea  would  cause  more  harm  to 
seabirds  than  a  nearshore  discharge 
because  the  birds  in  the  open  sea  would 
be  unable  to  rest  on  shore  to  clean  their 
plumage. 

For  tnese  reasons,  the  Coast  Guard  has 
determined  that  a  discharge  of  animal 
fats  and  vegetable  oils  from  a  vessel 
could  reasonably  be  expected  to  cause 
harm  to  the  environment.  Therefore, 
vessels  that  carry  non-petroleum  oils  in 
bulk  as  both  primary  and  secondary 
cargos  are  required  to  prepare  and 
submit  response  plans  for  Coast  Guard 
approval. 

Because  there  is  insufficient  data  to 
support  a  finding  that  a  spill  of  a  large 
quantity  of  animal  fats  and  vegetable 
oils  will  have  less  adverse  impact  on  the 


environment  than  a  spill  of  other  kinds 
of  oil,  the  Coast  Guard  does  not  believe 
that  a  vessel  carrying  non-petroleum 
oils  in  bulk  as  cargo  should  be  allowed 
reduced  response  requirements. 
However,  the  Coast  Guard  does 
acknowledge  that  non-petroleum  oils 
may  behave  differently  from  a 
petroleum  or  petroleum-based  oil. 

Subpart  F  requires  owners  or 
operators  of  vessels  carrying  animal  fats 
and  vegetable  oils  in  bulk  as  cargo  to 
identify  the  procedures  and  equipment 
necessary  to  respond  to  a  worst  case 
dischiuge  of  these  oils  to  the  maximum 
extent  practicable.  The  new  subpart 
does  not  include  specific  requirements 
for  identifying  the  amount  of  response 
resources.  Instead,  it  allows  the  owner 
or  operator  of  the  vessel  to  propose  the 
amount  of  equipment  needed  to  respond 
to  a  worst  case  discharge  of  animal  fats 
and  vegetable  oils  to  the  maximum 
extent  practicable.  The  Coast  Guard  will 
then  evaluate  the  information  submitted 
by  the  owner  or  operator  of  the  vessel 
to  determine  if  the  resources  identified 
are  consistent  with  the  voiiune  of 
animal  fats  and  vegetable  oils  that  may 
be  spilled  as  a  result  of  the  worst  case 
discharge. 

As  with  petroleum  oils,  the  owner  or 
operator  must  ensure  the  availability  of 
removal  equipment  through  contract  or 
other  approved  means.  At  a  minimum, 
the  owner  or  operator  of  the  vessel  must 
obtain  a  letter  from  an  oil  spill  removal 
organization  stating  that  it  will  respond 
to  a  worst  case  discharge  from  the 
vessel.  It  is  not  intended  that  this  letter 
imply  a  formal  contractual  agreement 
between  the  parties  but  that  the  owner 
or  operator  has  identified  specific 
response  resources  and  that  those 
resources  will  respond  to  a  worst  case 
discharge  frt}m  the  vessel. 

Subpart  F  also  requires  the  owner  or 
operator  of  a  vessel  which  carries 
animal  fats  and  vegetable  oils  in  bulk  as 
cargo  to  contract  for  firefighting 
resources  should  the  vessel  not  have 
access  to  sufficient  local  firefighting 
resources.  The  Coast  Guard  believes  that 
these  procedures  meet  both  the  intent 
and  spirit  of  OPA  90. 

The  Coast  Guard  has  included  in 
subpart  F.  for  animal  fats  and  vegetable 
oils,  a  paragraph  on  the  use  of 
dispersants  and  other  similar,  new,  or 
unconventional  spill  mitigation 
techniques  including  mechanical 
dispersal.  Response  plans  for  vessels 
located  in  environments  with  year- 
roimd  preapproval  for  use  of  chemical 
dispersants  will  be  allowed  to  identify 
such  devices,  substances,  and 
techniques  and  receive  a  credit  of  up  to 
25  percent  of  the  plan's  required  worst 
case  planning  volume.  In  all  cases  the 
identified  response  measures  must 
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comply  with  the  NCP  and  the  applicable 
ACP. 

New  Subpart  G — Response  Plan 
Requirements  for  Vessels  Carrying 
Other  Non-Petroleum  Oils  in  Bulk  as 
Cargo 

In  response  to  comments  the  Coast 
Guard  has  placed  the  majority  of  the 
response  plan  requirements  for  vessels 
carrying  other  non-petroleum  oils  in  a 
separate  subpart  G  entitled  "Response 
plan  requirements  for  vessels  carrying 
other  non-petroleum  oils  in  bulk  as 
cargo."  This  new  subpart  requires  such 
vessels  to  also  meet  the  applicable 
requirements  set  forth  in  subpart  D  of 
this  part. 

Suopart  G  was  created  to  separate 
other  non-petroleum  oils  from  animal 
fats  and  vegetable  oils  to  address 
concerns  that  some  of  the  criteria 
proposed  in  subpart  D  of  this  part  were 
not  applicable  to  these  oils  and  that  they 
also  differ  from  animal  fats  and 
vegetable  oils  and  petroleum  oils.  The 
Coast  Guard  received  numerous 
comments  on  this  issue.  There  is  a 
detailed  discussion  of  these  comments 
in  the  preamble  to  Subpart  F  above. 

Subpart  G  requires  owners  or 
operators  of  vessels  carrying  other  non- 
petrolexmi  oils  in  bulk  as  cargo  to 
identify  the  procedures  and  equipment 
necessary  to  respond  to  a  worst  case 
discharge  of  these  oils  to  the  maximum 
extent  practicable.  The  new  subpart 
does  not  include  specific  requirements 
for  identifying  the  amount  of  response 
resources.  Instead,  it  allows  the  owner 
or  operator  of  the  vessel  to  propose  the 
amount  of  equipment  needed  to  respond 
to  a  worst  case  discharge  of  other  non- 
petroleum  oils  to  the  maximum  extent 
practicable.  The  Coast  Guard  will  then 
evaluate  the  information  submitted  by 
the  owner  or  operator  of  the  vessel  to 
determine  if  the  resources  identified  are 
consistent  with  the  volume  of  other 
non-petroleum  oils  that  may  be  spilled 
as  a  result  of  the  worst  case  discharge. 

As  with  petroleum  oils,  the  owner  or 
operator  must  ensure  the  availability  of 
removal  equipment  through  contract  or 
other  approved  means.  At  a  minimum, 
the  owner  or  operator  of  the  vessel  must 
obtain  a  letter  from  an  oil  spill  removal 
organization  stating  that  it  will  respond 
to  a  worst  case  discharge  fit)m  the 
vessel.  It  is  not  intended  that  this  letter 
imply  a  formal  contractual  agreement 
between  the  parties  but  that  the  owner 
or  operator  has  identified  specific 
response  resources  and  that  those 
resources  will  respond  to  a  worst  case 
discharge  from  the  vessel. 

Subpart  G  also  requires  the  owner  or 
operator  of  a  vessel  which  carries  non- 
petroleum  oils  in  bulk  as  cargo  to 
contract  for  firefighting  resources 


should  the  vessel  not  have  access  to 
sufficient  local  firefighting  resources. 
The  Coast  Guard  believes  that  these 
procedures  meet  both  the  intent  and 
spirit  of  OPA  90. 

Appendix  B  to  Part  155 — Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Vessel  Response 
Plans 

Section  2.  Two  comments  were 
received  on  this  section.  One  comment 
stated  that  an  on-water  barge  speed  of  8 
knots  was  more  accurate  for  response 
planning  purposes  than  either  the  10 
knots  used  by  the  EPA  and  the  Research 
and  Special  Programs  Administration 
(RSPA)  or  the  5  knots  proposed  by  the 
Coast  Guard.  Both  EPA  and  RSPA  have 
reevaluated  their  regulations  and  have 
found  5  knots  to  be  more  appropriate. 
Their  respective  rules  have  been 
changed  accordingly.  If  a  vessel  owner 
or  operator  can  show  that  his  or  her 
equipment  is  capable  of  arriving  on- 
scene  faster,  the  response  plan  could 
reflect  this  capability.  The  other 
comment  stated  that  the  ovmers  or 
operators  should  be  responsible  for 
ensuring  compatible  connectors  only  for 
booms  of  the  sfmie  basic  type  or 
function.  This  statement  in  the 
regulations  is  only  there  to  remind 
vessel  owrners  and  operators  to  ensure 
that  the  equipment  on  which  they  are 
going  to  rely  in  the  event  of  an  oil  spill 
will  be  capable  of  carrying  out  the 
function  for  which  it  is  intended.  If  the 
boom  of  varying  types  will  never  be 
used  together,  the  need  for  compatible 
connectors  is  moot. 

Section  3.  Based  on  numerous 
comments  fielded,  the  Coast  Guard 
modified  §  155.1050(d)(1)  to  allow 
travel  time  at  a  speed  of  5  knots  for 
equipment  responding  to  an  average 
-most  probable  discharge  12  or  more 
miles  from  the  shoreline.  Two 
additional  comments  were  received  on 
this  section.  Both  comments 
recommended  that  paragraph  3.1  should 
include  the  exemption  in 
§  155.1050(d)(3)  of  this  part.  This 
exemption  concerns  average  most 
probable  discharge  planning  criteria  for 
vessels  conducting  transfer  operations  at 
a  facility  that  is  required  to  submit  a 
response  plan.  The  Coast  Guard 
disagrees.  The  exemption  is  provided 
for  in  §  155.1050(d)(3).  The  only  reason 
someone  would  be  referring  to  this  part 
of  the  regulations  is  if  he  or  she  were 
required  to  ascertain  their  planning 
requirements. 

One  of  the  comments  also 
recommended  that  the  Coast  Guard 
should  use  the  effective  daily  recovery 
rate  for  oil  recovery  devices — which  is 
defined  by  the  formula  in  paragraph 
6.2.1 — in  paragraph  3.1.2  and 


throughout  Appendix  B.  The  Coast 
Guard  agrees.  The  regulatory  text  has 
been  revised  by  changing  the  phrase 
"eiTective  recovery  rate"  to  "effective 
daily  recovery  rate." 

Section  5.  One  comment  was  received 
on  this  section.  The  comment  stated  that 
the  Coast  Guard  should  specify  the 
amount  of  boom  required  for  a  worst 
case  discharge  and  also  argued  that,  in 
general,  the  requirements  in  this  section 
are  too  vague  for  the  Coast  Guard  to  use 
while  objectively  evaluating  response 
plans.  The  Coast  Guard  disagrees.  The 
quantity  of  boom  that  is  required  for  oil 
containment  and  collection  is  not 
explicitly  stated,  and  is  left  to  the  owner 
or  operator  to  determine  based  on  the 
specific  recovery  equipment  strategies 
that  will  be  employed. 

The  same  comment  also 
recommended  that  only  vessels  which 
draw  a  maximum  of  6  feet  of  water 
when  fully  loaded  should  be  credited 
with  having  shallow  water  response 
capabilities.  The  Coast  Guard  concludes 
that  the  response  plan  must  demonstrate 
that  sufficient  resources  are  available  to 
operate  in  shallow  water.  It  may  be 
necessary  to  Operate  vessels  at  less  than 
their  fully  loaded  draft.  In  that  event,  it 
may  be  necessary  for  the  response  plan 
to  identify  additional  resources  due  to 
vessels  not  being  able  to  operate  at  their 
fully  loaded  draft.  However,  ideally 
only  those  vessels  which  can  be  utilized 
in  a  full  range  of  loading  conditions  in 
waters  of  6  feet  or  less  depth  should  be 
listed  for  use  in  close-to-shore  response 
activities  (10%  of  those  to  be  used  in  the 
offshore  areas  and  20%  of  those  to  be 
used  in  the  nearshore,  inland,  Great 
Lakes,  and  rivers  and  canals). 

Section  8.  Two  comments  were 
received  on  this  section.  One  comment 
recommended  that  the  Coast  Guard 
provide  an  example  of  dispersant 
resources  needed  so  that  vessels  could 
receive  credit  for  25%  of  their  Tier  2 
and  3  on-water  recovery  capability.  "Hie 
other  comment  supported  credit  for  in- 
situ  burning  and  recommended  that  the 
Coast  Guard  develop  criteria  for  using 
in-situ  burning  as  a  high-rate  response 
method.  The  Coast  Guard  disagrees. 
Mechanical  recovery  is  the  preferred 
method  as  it  provides  for  the  removal  of 
the  oil  from  the  environment.  The 
amount  of  dispersant  needed  will  vary 
depending  on  area  of  operation,  type  of 
oil  carried,  and  type  of  dispersant. 
Because  of  these  varying  factors,  the  use 
of  dispersants  and  the  amount  needed  to 
receive  credit  will  be  eveiluated  on  a 
case-by-case  basis.  In  addition, 
identification  of  dispersant  capability  in 
a  response  plan  provides  no  assurance 
that  the  dispersant's  use  will  be 
authorized  during  a  spill  response. 


Section  9.  Several  comments  were 
received  on  this  section.  One  comment 
opposed  requiring  additional  response 
equipment  on  the  vessel,  arguing  that 
crewmen  would  be  too  busy  during  an 
accident  to  perform  oil  removal 
operations.  It  may  not  be  appropriate  for 
the  crew  to  be  involved  with  the 
specific  cleanup  of  a  spill;  however,  as 
stated  in  section  9,  the  owner  or 
operator  of  a  vessel  is  responsible  for 
ensuring  that  sufficient  numbers  of 
trained  personnel  are  available  to 
sustain  response  operations  to 
completion. 

One  comment  recommended  that 
vessel  response  plans  require  a 
minimum  amount  of  sorbent  material 
which  could  be  applied  against  the  20% 
equipment  requirement  for  shallow 
water  areas.  The  Coast  Guard  disagrees 
with  this  comment.  Table  1  specifically 
addresses  response  equipment,  not 
consumables  such  as  sorbent  material. 
The  Coast  Guard  does  not  dispute  the 
value  of  sorbent  material.  The 
availability  of  this  material  and  the  ease 
of  getting  it  to  the  shallow  water  areas 
make  it  unnecessary  for  the  Coast  Guard 
to  include  it  in  the  regulated  planning 
requirements.  A  well-developed 
response  plan  wrill  recognize  the 
potential  benefits  of  this  material  and 
provide  for  its  procurement  and  use. 

Five  comments  were  received 
regarding  temporary  storage  for 
recovered  oil.  One  comment  stated  that 
the  Coast  Guard  should  keep  a  list  of 
storage  facilities  of  certain  sizes  and 
prearrange  for  their  use  in  emergencies 
because  foreign  operators  were 
unfamiliar  with  local  storage 
availabihty.  Formulating  such  a  Ust 
would  be  outside  the  scope  of  this 
rulemaking,  and  it  is  the  vessel  owmer's 
or  operator's  responsibility  to  arrange 
for  the  use  of  these  facilities.  However, 
specific  response  resources  are 
identified  in  the  Area  Contingency  Plan. 

Two  comments  supported  the 
reduction  in  temporary  storage  capacity 
when  justified  by  an  analysis  of  the 
waste  stream  or  the  availability  of 
alternative  storage  areas.  One  of  these 
comments  stated  that  this  incentive 
could  lead  to  improved  technologies. 
One  comment  stated  that  the 
requirement  for  temporary  storage, 
equivalent  to  twice  the  effective  daily 
recovery  capacity  required  on-scene, 
may  be  too  low  given  the  20% 
downgrading  factor  for  skimming  device 
efficiencies.  This  comment  noted  that 
the  State  of  Washington  requires  a 
storage  volume  of  up  to  five  times  the 
daily  recovery  capacity  and 
recommended  further  study  or  raising 
the  amount  of  storage  until  such  time  as 
skimming  efficiencies  improve.  One 
comment  stated  that  the  owner  or 
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operator  should  be  able  to  demonstrate 
the  capability  to  transfer  oil  to  a  storage 
area  at  a  rate  which  sustains  the 
recovery  capacities  of  equipment 
identified  in  the  plan.  The  comment 
recommended  considering  factors  such 
as  pumping  capacity  and  number  of 
discharge  stations  in  making  this 
determination. 

The  Coast  Guard  provided,  in  the  IFR, 
for  vessel  owrTiers  or  operators  to 
identify  storage  capacity  for  less  than 
the  volume  addressed  in  section  9.2  of 
this  appendix  if  the  owner  or  operator 
provides  a  waste  stream  analysis  to 
show  the  efficiencies  of  its  identified 
recovery  devices.  The  ability  to  decant 
water  from  the  storage  devices,  the 
availability  of  alternative  storage,  or 
disposal  locations  in  the  area  where  the 
vessel  operates  results  in  reducing  the 
volume  of  material  requiring  temporary 
storage. 

Two  comments  stated  that  the  general 
requirements  in  paragraph  9. 1  were  too 
vague  to  allow  vessel  owners  or 
operators  to  adequately  ensure  that 
sufficient  additional  equipment  was 
available  to  sustain  response  operations 
to  completion.  One  of  these  comments 
recommended  that  the  Coast  Guard 
include  specific  standards  to  determine 
what  additional  resources  are  needed. 
The  Coast  Guard  disagrees.  The  owner 
or  operator  of  a  vessel  should  be 
sufficiently  prepared  to  provide  the 
response  resources  necessary  to 
complete  the  cleanup  for  their  particular 
vessel. 

One  comment  stated  that  the  Coast 
Guard  needs  to  establish  methods  for 
evaluating  the  adequacy  of  temporary 
storage  and  should  assume  recovery 
operations  that  continue  for  10  hours 
per  day.  The  Coast  Guard  disagrees.  The 
storage  capacity  should  be  based  on  the 
types  and  quantities  of  oil  recovery 
devices  identified  in  the  plan. 

One  comment  suggested  a  separate 
section  to  address  disposal 
requirements,  which  should  identify 
long  and  short  term  disposal  sites  and 
include  provisions  for  handling 
wildlife.  These  additional  requirements 
would  be  beyond  the  scope  of  this 
rulemaking. 

Table  1.  Two  comments  were 
received  on  this  table.  One  comment 
stated  that  the  Coast  Guard  should 
apply  rivers  and  canals  criteria  to  the  St. 
Lawrence,  Detroit,  St.  Clair  and  St.  Mary 
river  areas  of  the  Great  Lakes  because  4- 
foot  seas  do  not  occur  on  these  rivers. 
Another  comment  stated  that  recovery 
equipment  on  the  Great  Lakes  should 
not  be  required  to  operate  in  4-foot 
waves  in  shallow  water  areas  because 
recovery  equipment  cannot  operate  in 
shallow  water  under  these  conditions. 


The  Coast  Guard  disagrees  with  these 
comments.  Table  1  is  t)ased  on 
information  for  equipment  selection  in 
the  1991  World  Catalog  of  Oil  Spill 
Response  Products  (Schulze,  Robert, 
ed.,  1991).  The  American  Society  of 
Testing  and  Material  (ASTM)  used  this 
resource  as  the  starting  point  for  its  oil 
recovery  equipment  standard,  rhe  Great 
Lakes  criteria  are  derived  fi-om 
conditions  unique  to  that  area.  The 
equipment  operating  and  design  criteria 
are  consistent  with  specifications  noted 
in  the  World  Catalog  for  oil  recovery 
operations  in  areas  such  as  the  Great 
Lakes.  As  discussed  previously.  Table  1 
has  been  modified  to  clarify  that 
equipment  designed  to  operate  in 
shallow  water  does  not  necessarily  have 
to  be  able  to  operate  in  the  significant 
wave  height  planning  criteria. 

Table  2.  Two  comments  were 
received  on  this  table.  One  comment 
stated  that  national  plaiming  standards 
are  paramount  to  local  standards  and 
that  this  issue  should  be  addressed  in 
the  final  rule  and  in  paragraph  2.m  of 
the  Commandant's  Notice  16471.  The 
other  comment  stated  the  boom 
requirements  for  vessels  should  also 
apply  to  marine  transportation-related 
facilities  because  spills  from  both  may 
involve  shoreline  protection  of  a  similar 
m^nitude. 

Tne  Coast  Guard  disagrees  with  these 
comments.  The  national  planning 
standards  are  not  necessarily  paramount 
to  local  standards.  The  response  plans 
should  be  consistent  with  the  national 
response  requirements  as  well  as  the 
local  requirements.  With  regard  to  boom 
requirements  for  marine  transportation- 
related  facihties,  t)ecause  vessels 
operate  in  a  variety  of  environments 
including  onshore,  the  equipment 
necessary  to  provide  shoreline 
protection  as  identified  in  Table  2  of 
Appendix  B  is  appropriate  for  vessels 
but  would  not  necessarily  be 
appropriate  for  facilities. 

Taole  3.  All  seven  comments  on  this 
table  argued  that  the  percentages  and 
wide  variances  in  the  additive  values  in 
the  table  have  no  technical  basis  and 
that  the  percentages  for  a  specific 
geographic  area  should  not  total  more 
than  100%.  The  values  in  Table  3  were 
drawn  from  deliberations  among  the 
Negotiated  Rulemaking  Committee. 
They  are  based  on  the  general  behavior 
of  oil  that  has  been  observed  during 
actual  discharges.  The  variances  in 
values  reflect  the  amount  of  oil  most 
likely  to  be  available  for  recovery. 

As  noted  in  the  preamble  to  the 
NPRM,  in  the  inland,  nearshore,  and 
offshore  portions  of  the  table,  the 
percentages  do  not  add  up  to  100%. 
This  reflects  an  adjustment  in  the  on- 
water  percentage  to  increase  the 


quantity  of  resources  that  are  plaimed 
for  mobilization  in  the  first  3  days  of  the 
response.  Because  the  oil  may  rapidly 
impact  the  shoreline  in  these  areas, 
quick  mobilization  is  essential.  In 
addition,  the  volume  of  oil  that  must  be 
recovered  may  increase  due  to  the 
effects  of  emulsificaUon.  The  intended 
purpose  of  having  the  percentages 
exceed  100%  was  to  increase  the 
quantity  of  on-water  resources  that  are 
plaimed  for  mobiUzation  in  the  first  3 
days  of  the  response. 

One  of  the  comments  stated  that  the 
criteria  in  the  table  is  inconsistent  with 
the  approach  proposed  by  ITOPF  and 
that  to  which  was  agreed  by  the 
Negotiated  Rulemaking  Committee; 
however,  another  comment  stated  that 
these  values  were  drawn  from 
Negotiated  Rulemaking  Committee 
deliberations.  The  Coast  Guard  has 
made  every  effort  to  ensure  that  the 
findings  of  the  Negotiated  Rulemaking 
Committee  are  reflected  in  these 
regulations. 

Table  4.  The  Coast  Guard  received 
seven  comments  on  the  emulsification 
factors  listed  in  this  table.  One  comment 
recommended  that  the  owners  or 
operators  should  have  the  same  option 
of  demonstrating  that  a  lower  factor  is 
appropriate  as  is  now  afforded  for 
testing  recovery  devices  for  10-hour 
periods.  Because  emulsification  factors 
vary  considerably  within  an  oil  group 
and  are  dependent  on  temperature, 
weather  conditions,  and  many  other 
factors,  it  is  inappropriate  to  consider 
them  on  a  case-by-case  basis.  The 
proposed  Table  4  values  were  derived 
from  ITOPF  data  and  reflected  the 
maximum  amoimt  of  emulsification  that 
could  occuir  over  a  prolonged  period  of 
time  in  environmental  conditions  that 
favored  the  emulsification  process. 

Six  comments  argued  that 
emulsification  is  already  taken  into 
consideration  through  the  20%  rating 
factor  applied  to  oil  recovery  devices  in 
section  6  of  Appendix  B.  The  Coast 
Guard  disagrees.  The  emulsification 
factors  listed  in  Table  4  are  to  account 
for  emulsification  that  occurs  to  the  oil 
prior  to  the  oil  being  encountered  by  the 
skimming  equipment.  The  20%  rating 
factor  includes,  among  other  things, 
consideration  of  the  efficiency  of  the 
actual  skimming  device  to  remove  oily 
material  from  water.  The  two  issues  are 
unrelated. 

One  of  these  comments  suggested  that 
the  factors  were  too  high  because 
evaporation,  distance  from  shore,  and 
future  improvements  in  recovery  rates 
were  not  considered  in  establishing 
such  factors.  As  discussed  in  the  IFR, 
the  Coast  Guard  recognizes  that 
emulsification  depends  on  a  variety  of 
factors.  The  proposed  Table  4  values 


were  derived  from  ITOPF  data  and 
reflected  the  maximum  amount  of 
emulsification  that  could  occur  over  a 
prolonged  period  of  time  in 
environmental  conditions  that  favored 
the  emulsification  process.  There  was 
no  other  method  suggested  to  account 
for  the  variables. 

Table  6.  The  Coast  Guard  received 
three  comments  on  response  capability 
caps  in  this  table.  One  comment  stated 
thai  tile  scientiiic  ^^aia  is  insUnicicnL  lO 
support  the  caps  listed.  This  comment 
suggested  that  further  review  by  the 
Coast  Guard  would  provide  more 
realistic  values  for  caps.  One  comment 
objected  to  the  proposed  25%  increase 
in  caps  in  1998  and  welcomed  further 
Coast  Guard  review  of  this  issue. 
However,  another  comment  stated  that 
both  the  1993  and  1998  caps  were  too 
low  and  recommended  that  they  be 
doubled. 

The  caps,  as  required  at  this  time,  are 
based  on  the  equipment  available  in  the 
different  geographic  areas.  The 
proposed  increases  for  1998  will  be 
reviewed  prior  to  that  date  and,  if 
revisions  are  proposed,  will  be  subject 
to  public  comment.  The  Coast  Guard  is 
interested  in  information  which 
concerns  possible  justifications  for 
proposed  increases  or  which  provides 
substantial  documentation  to  invalidate 
the  increases  approximately  2  years 
prior  to  the  effective  date. 

Appendix  C  to  Part  155 — Training 
Elements  for  Oil  Spill  Response  Plans 

This  appendix  was  added  to  the  final 
rule  to  provide  guidance  to  owners  and 
operators  of  vessels  in  the  development 
of  the  training  portions  of  their  response 
plans.  These  guidelines  were  developed 
in  the  same  manner  as  the  PREP 
rulemaking  project  which  is  addressed 
in  the  discussion  in  this  section  of  the 
preamble  of  the  revisions  to  §  155.1060. 

Assessment 

This  final  rule  is  a  significant 
regulatory  action  luider  section  3(f)  of 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  that  order.  It 
requires  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  PR 
11040;  February  26,  1979).  A  final 
Assessment  has  been  prepared  and  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES.  The  Assessment  is 
summarized  as  follows. 

1.  General  costs.  This  rulemaking  will 
cost  the  oil  transportation  industry  and 
the  general  public  more  than  $100 
million  annually.  It  has  generated 


substantial  public  interest  and 
controversv.  These  regulations  will  also 
impact  cleanup  contractors,  oil  spill 
cooperatives,  and  other  not-for-profit 
cleanup  organizations. 

The  nnalrule  contains  requirements 
for  vessel  response  plans,  as  well  as 
additional  requirements  for  certain 
vessels  operating  in  Prince  William 
Sound,  Alaska.  The  impact  of  these 
requirements  has  been  analyzed 

fr-iT-ii  T"-)t  r>l  f    n  n  ri    iv^Q    ri  i  cr^i  <  ccoH    in    top  TkR 

In  the  IFR,  the  Coast  Guard  solicited 
public  comment  on  the  draft  Regulatory 
Impact  Analysis  (RIA)  for  vessel 
response  plans  and  the  draft  Regulatory 
Evaluation  (RE)  for  Prince  William 
Sound.  A  summary  of  the  public 
comments  received  appears  later  in  this 
discussion.  The  draft  RIA  and  RE  have 
been  reviewed  based  on  changes  made 
to  the  IFR.  The  effects  of  these  changes 
on  costs  were  insignificant  and  did  not 
require  alteration  of  either  the  RIA  or 
RE. 

The  final  RL\  and  final  RE  are 
available  in  the  docket  for  inspection  or 
copying,  as  indicated  under  ADDRESSES. 
Thev  have  also  been  placed  in  a 
separate  docket  (CGD  91-047) 
established  to  faciUtate  review  of  the 
programmatic  RIA  for  titles  IV  and  V  of 
OPA  90. 

2.  Vessel  response  plan  costs  and 
benefits.  In  the  aggregate,  the 
requirement  for  vessel  response  plans 
will  result  in  substantial  costs  to  the 
industries  affected.  The  present  value  of 
the  cost  of  this  regulation  for  the  period 
1992  through  2015  is  estimated  at  $2.8 
billion.  The  benefit  analysis  indicates 
that  the  rulemaking  will  prevent 
220.000  discounted  barrels  of  oil  from 
entering  the  water.  The  resulting  cost 
per  benefit  ratio  is  $12,513  per  barrel, 
net  present  value. 

3  Additional  response  plan 
requirements  for  certain  vessels 
operating  in  Prince  William  Sound, 
Alaska:  PWS  costs  and  benefits.  Over 
the  10-year  period  of  1993  to  2002,  the 
present  value  of  costs  for  compliance  for 
T.\PS  vessels  wall  be  $164  million.  The 
present  value  of  quantified  benefits  for 
the  Trans- Alaska  Pipeline  (TAP)  traffic 
was  estimated  in  total  barrels  of  oil 
recovered. 

For  the  TAP  traffic,  quantified 
benefits  from  the  regulations  expressed 
in  present  value  are  estimated  at42,000 
barrels  of  oil  recovered  over  the  10-year 
study  period.  This  regulation  is, 
therefore,  expected  to  cost  $3,899  per 
discounted  barrel  of  oil  recovered,  net 
present  value. 

There  are  additional  benefits  which 
are  not  quantifiable.  Effectiveness  of 
response  operations  is  enhanced  both  by 
the  training  of  citizens  and  hatchery 
employees  so  they  may  assist  in 


nearshore  and  onshore  operations,  and 
by  prepositioning  containment  and 
cleanup  equipment  near  where  it  would 
be  utilized.  Also,  area  drills  are 
expected  to  improve  the  proficiency  of 
operations. 

4.  Public  comments  on  the  draft  vessel 
response  plan  RIA  and  Prince  William 
Sound  RE.  Two  conmients  suggested 
that  submitting  a  letter  noting  changes 
in  lieu  of  revising  the  vessel  response 
plan  would  reduce  the  information 
collection  burden  when  chartering 
barges.  In  chartering  situations, 
response  plans  do  not  need  to  be 
reapproved  if  the  barge  owner  originally 
obtained  approval  for  the  response  plan. 
If  the  barge  operator  changes,  only  a 
change  to  the  approved  response  plan 
need  be  submitted,  not  an  entire 
resubmittal  of  the  response  plan. 
However,  if  the  previous  barge  operator 
obtained  the  approval  for  the  response 
plan,  then  it  wall  be  necessary  to  submit 
a  new  response  plan  for  approval. 

Seven  comments  expressed  the  view 
that  placing  responsibility  for  response 
equipment  maintenance,  inspection, 
and  training  records  requirements  on  oil 
spill  response  resource  providers  would 
reduce  administrative  burdens.  Vessel 
owners  and  operators  are  not  required  to 
keep  such  records;  however,  they  need 
to  verify  that  oil  spill  response  resource 
providers  are  keeping  such  records. 
However,  owoiers  and  operators  must  be 
able  to  make  records  available  to  the 
Coast  Guard  upon  request.  This 
requirement  may  be  treated  in  a  contract 
between  the  owner  or  operator  and  the 
provider. 

Four  comments  expressed  the  view 
that  the  regulatory  impact  analysis  (RIA) 
understated  the  costs  of  the  rulemaking 
or  otherwise  challenged  the  RIA's 
efficacy  with  respect  to  cost.  One  of 
these  comments  questioned  how  overall 
costs  could  shift  from  $1.3  billion  as 
reported  in  the  preliminary  RIA  to  $2.8 
bilUon  in  the  most  recent  version.  The 
difference  in  total  cost  is  due  to  three 
key  factors.  The  first  factor  is  the 
reduction  of  the  discount  rate  from  10 
percent  to  7  percent,  reflecting  a  change 
in  OMB  guidance  between  publication 
of  the  notice  of  proposed  rulemaking 
(NPRM)  and  pubUcation  of  the  interim 
final  rule  (IFR).  This  chEmge  escalates 
the  estimated  cost  of  the  rulemaking  by 
nearly  $540  million,  24  percent  of  the 
present  value  of  the  rulemaking's  cost. 

The  second  key  factor  consists  of 
changes  in  estimated  costs,  particularly 
with  respect  to  spill  response  capabiUty 
and  the  quahfied  individual.  The  RIA 
for  the  IFR  reflected  substantial  further 
development  in  spill  response 
capability  analysis,  such  as  the 
emergence  of  the  National  Response 
Center  (NRC),  clarification  of  Marine 
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Spill  Response  Corporation  (MSRC) 
costs  with  proper  allocation  of  costs 
between  vessels  and  facilities,  and  the 
addition  of  Great  Lakes  capability. 
Further  development  and  analysis  of 
these  areas  revealed  cost  estimates  that 
together  totaled  2.1  billion,  an  increase 
of  about  $970  million  compared  with 
estimates  contained  in  the  preliminary 
RIA.  The  cost  element  for  the  qualified 
individual  was  virtually  unknown  at  the 
time  of  the  preliminary  RIA's 
publication.  By  the  time  of  the  Interim 
RIA's  pubUcation,  costs  for  quaUfied 
individuals  were  firmly  established  and 
could  be  estimated  with  reasonable 
certainty.  Addition  of  qualified 
individual  cost  estimates  raised  the 
estimated  cost  of  the  rulemaking  by  an 
additional  $133  million. 

The  third  key  factor  consists  of 
changes  in  incremental  p>ercentages,  the 
proportion  of  expenditures  directly 
attributable  to  this  rulemaking.  These 
changes  were  made  in  response  to 
comments  concerning  the  preliminary 
RIA.  One-third  of  cooperative 
expenditures  are  apportioned  to  the 
rulemaking  and  nearly  all  plan 
development  costs  are  apportioned  to 
the  ruleamking,  compared  with  about 
half  in  the  preliminary  RIA.  Flan 
development  and  meiintenance  costs, 
drills  and  exercises,  and  Coast  Guard 
costs  were  very  little  changed  between 
the  two  report  versions,  other  than  the 
elevating  effect  of  a  reduced  discount 
rate.  Changes  that  were  made  reflect  the 
development  of  such  more  accurate 
information  in  these  areas  during  the 
intervening  months  between 
preliminary  RIA  and  the  version 
accompany  the  IFR. 

One  comment  expressed  conGems 
about  impact  analysis  with  respect  to 
the  Great  Lakes.  The  comment 
contended  that  the  RIA  did  not  consider 
meaningful  input  &om  Great  Lakes 
operators  and  further  contends  that,  as 
a  result  of  this  assertion,  the  RIA  is  of 
questionable  value.  Great  Lakes 
response  requirements  were  not 
considered  in  the  preliminary  RIA. 

In  response  to  comments  received  on 
the  preliminary  RIA  and  subsequently 
to  guidance  issued  in  NVIC  8-92,  Great 
Lakes  response  capability  requirements 
and  costs  were  analyzed  and  included. 
Given  the  difficulty  of  knowing  exactly 
how  many  resources  will  be  required  to 
meet  the  relaxed  caps  for  the  Great 
Lakes,  the  cost  estimates  were 
conservatively  developed  and  totaled  at 
$54  million  for  the  23-year  period  of  the 
cost  analysis. 

The  comment  also  expressed  concern 
that  there  were  insufficient  petroleum 
transport  businesses  on  the  Great  Lakes 
to  spread  costs  and  survive.  The  cost  of 
preparing  a  vessel  response  plan  is  not 


significantly  affected  by  the  number  of 
businesses  requiring  a  plan  in  a 
particular  geographic  region.  A 
comprehensive  RIA  for  the  Great  Lakes 
was  suggested;  however,  the  Coast 
Guard  does  not  consider  a  separate  RIA 
to  be  necessary. 

Comments  from  two  sources 
suggested  exemption  of  lightering 
operations  from  coverage  under  vessel 
response  plans.  Costs  were  cited,  and 
one  comment  expressed  the  view  that 
no  environmental  benefits  offset  the 
costs.  The  Coast  Guard  disagrees  with 
this  comment.  The  risk  of  spills  during 
transfer  operations  is  considered 
sufficient  to  warrant  vessel  response 
plans.  For  further  discussion  regarding 
lightehng  operations,  see  the  reference 
to  §  155.1050  in  the  "Discussion  of 
Comments  and  Changes"  section  of  this 
final  rule. 

Small  Entities 

Several  comments  were  received 
addressing  this  regidation's  impact 
upon  small  fishing  vessels.  However, 
subsequent  legislation  has  essentially 
exempted  vessels  under  750  gross  tons 
from  vessel  response  plan  requirements 
under  this  final  r\ile.  This  regulation 
might  still  have  a  significant  impact 
upon  small  operators  of  inland  barges. 
The  Coast  Guard  has  examined  the 
impact  of  this  rule  on  small  entities.  Its 
analysis  indicates  that  the  majority  of 
small  businesses  subject  to  this 
regulation  should  be  able  to  absorb  the 
estimated  compliance  costs  without 
experiencing  significant  adverse 
economic  effects.  The  Coast  Guard 
certifies  under  the  Regulatory  Flexibility 
Act  of  1990  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Copies  of  the 
final  Regulatory  Impact  Analysis  are 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

Collection  of  InCormation 

This  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.).  and  OMB  has 
approved  them.  The  Coast  Guard  is 
currently  requesting  a  revision  of  a 
currently  approved  collection.  OMB 
control  number  2115-0595.  For  subpart 
D,  the  section  numbers  are  §§  155.1025, 
155.1035,  155.1045.  155.1055,  155.1060, 
155.1065,  and  155.1070,  and  the 
corresponding  OMB  approval  number  is 
OMB  Control  Number  21 15-0595.  For 
subpart  E.  the  section  numbers  are 
§§  155.1125  and  155.1130.  and  the 
corresponding  OMB  approval  number  is 


OMB  Control  Number  2115-0594. 
Subpart  F  and  subpart  G  refer  to  subpart 
D  as  it  pertains  to  coUection-of- 
information  requirements.  Accordingly, 
additional  OMB  approval  is  not  needed. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  according  to  the  principles 
and  criteria  contained  in  Executive 
Order  12612  (October  26,  1987),  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12612  and  the 
FWPCA  emphasize  the  Presidential  and 
Congressional  intent  to  preserve  State 
authority  to  address  matters  of  pollution 
prevention  and  response.  Executive 
Order  12612  directs  a  Federal  Executive 
branch  agency  (which  includes  the 
Coast  Guard)  to  encourage  States  to 
develop  their  own  policies  to  achieve 
program  objectives.  Consequently,  a 
Federalism  Assessment  would  be 
necessary  only  if  the  vessel  response 
plan  rules  unduly  impinged  on  a  State's 
authority  to  establish  its  own  regulatory 
structiue.  or  imposed  undue  costs  on  a 
State. 

The  FWPCA  provides  convincing 
evidence  of  Congress'  intent  that,  within 
3  miles  of  shore,  the  protection  of  the 
marine  environment  should  be  a 
collaborative  Federal  and  State  effort. 
Chevron  v.  Governor,  State  of  Alaska, 
726  F.2d  483  (9th  Cir.  1984),  cert, 
denied,  471  U.S.  1140  (1985).  For 
example,  section  402  of  the  FWPCA  (33 
U.S.C.  1342)  estabhshes  the  National 
Pollutant  Discharge  Elimination  System, 
a  regulatory  program  for  regulating  the 
discharge  of  pollutants  into  U.S. 
navigable  waters.  Minimimi  Federal 
standards  apply  to  the  discharge  of 
certain  pollutants,  but  the  States  have 
authority  to  establish  and  administer 
their  own  permit  systems  and  to  set 
standards  stricter  than  the  Federal  ones 
(33  U.S.C.  1342(b)  and  1370).  Further,  in 
the  Declaration  of  Goals  and  Policy 
contained  in  section  101  of  the  FWPCA 
(33  U.S.C.  1251),  Congress  states  that  it 
is  the  poUcy  of  the  Congress  to 
recognize,  preserve,  and  protect  the 
primary  responsibilities  and  rights  of 
States  to  prevent,  reduce,  and  eUminate 
pollution  of  land  and  water  resources. 

United  States  courts  have  long 
recognized  the  rights  of  States  to  make 
both  U.S.-flag  and  foreign-flag  vessels 
conform  to  "reasonable, 
nondiscriminatory  conservation  and 
environmental  protection  measiu^s 
•  *   *  imposed  by  a  State."  Ray  v. 
Atlantic  Richfield,  435  U.S.  151.  164 
(1973).  Also,  section  311(o)(3)  of  the 
FWPCA  (33  U.S.C.  1321(o)(3))  contains 
express  nonpreemption  language. 


Therefore,  a  State  standard  setting  more 
stringent  plaiuiing  requirements  for  tank 
vessel  owners  and  operators  in  the 
regulating  State's  waters  is  encouraged 
under  the  FWPCA  and  is  valid  as  long 
as  the  State  requirement  does  not 
preclude  compliance  with  the  Federal 
requirements.  Similarly,  if  a  State  chose 
to  establish  performance  requirements 
for  response  to  an  oil  spill,  the  Federal 
vessel  response  plan  rules  would  not 
preclude  that  option.  The  Federal  vessel 
response  plan  rules  preempt  State  rules 
only  to  the  extent  that  State  rules  may 
make  it  impossible  to  comply  with 
Federal  requirements.  Florida  Lime  and 
Avocado  Growers  v.  Paul,  373  U.S.  132 
(1963). 

Environment 

The  Coast  Guard  prepared  a 
preliminary  Environmental  Assessment 
(EA)  for  requirements  under  311(j)  of 
the  FWPCA  (33  U.S.C.  1321(j)).  and  a 
separate  one  for  Prince  William  Sound 
requirements  under  5005  of  OPA  90. 
These  documents  were  prepared  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  and  Commandant 
Instruction  Mlfe475.lB  implementing 
the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA). 

The  Prince  William  Sound  EA  was 
revised  entirely  when  section  352  of  the 
Department  of  Transportation 
Appropriations  Act,  in  effect,  made 
section  5005  of  OPA  90  inapplicable  to 
non-TAPS-trade  vessels.  The  original 
language  of  section  5005  created  special 
response  plan  provisions  applicable  to 
all  tank  vessels  operating  in  Prince 
William  Sound,  including  non-TAPS 
vessels.  The  EA  prepared  for  section 
31  l(j)  requirements  was  amended  when 
section  5209(b)  of  the  Coast  Guard 
Authorization  Act  of  1992  (Pub.  L.  102- 
587,  Title  V.  106  Stat.  5039,  5068) 
declared  offshore  supply  vessels  and 
certain  fishing  vessels  not  to  be  "tank 
vessels"  for  purposes  of  implementing 
the  vessel  response  plan  rule.  We 
received  no  comments  on  the  EAs. 

The  Coast  Guard  has  identified  and 
studied  the  relevant  environmental 
issues  and  alternatives,  and  based  on  its 
assessment,  does  not  expect  this  final 
rule  to  result  in  a  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  Findings  of  No  Significant 
Impact  (FONSIs)  have  been  prepared. 
The  revised  and  amended  EAs  and  the 
FONSIs  are  available  in  the  public 
docket. 

List  of  Subj3cts  in  33  CFR  Pa.-t  155 

Hazardous  substances,  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  out  in  the 
preamble,  the  interim  rule  amending  33 
CFR  part  155,  which  was  published  at 
58  FR  7424  on  February  5,  1993,  is 
adopted  as  final  with  the  following 
changes: 

OART  155— OIL  OR  HAZARDOUS 
^.^.^TER1AL  POLLUTION  PREVENTION 
REGULATIONS  ?0.^  VESSELS 

1.  The  authority  citation  for  part  155 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  1321(j);  46 
U.S.C.  3715;  sec.  2,  E.G.  12777,  56  FR  54757, 
3  CFR,  1991  Comp.,  p.  351;  49  CFR  1.46. 

§§155.100-155.130,  155.350-155.400, 
155.430,  155.440,  155.470,  155.1030  (j)  and 
(k),  and  155.1065(g)  also  issued  under  33 
U.S.C.  1903(b);  and  §§  155.1110-155.1150 
also  issued  under  33  U.S.C.  2735. 

2.  Subpart  D,  consisting  of 

§§  155.1010  through  155.1070,  is 
revised  to  read  as  follows: 

Subpart  0— Response  Plana 

Sec. 

155.1010    Purpose. 
155.1015    Applicability. 
155.1020     Definitions. 

155.1025  Operating  restricUons  and  interim 
operating  authorization. 

155.1026  Qualified  individual  and  alternate 
qualified  individual. 

155.1030    General  response  plan 

requirements. 
155.1035    Response  plan  requirements  for 

manned  vessels  carrying  oil  as  a  primary 

cargo. 
155.1040    Response  plan  requirements  for 

unmanned  tank  barges  carrying  oil  as  a 

primary  cargo. 
155.1045     Response  plan  requirements  for 

vessels  carrying  oil  as  a  secondary  cargo. 
155.1050    Response  plan  development  and 

evaluation  criteria  for  vessels  carrying 

groups  1  through  IV  petroleum  oil  as  a 

primary  cargo. 
155.1052     Response  plan  development  and 

evaluation  criteria  for  vessels  carrying 

group  V  petroleum  oil  as  a  primary 

cargo. 
155.1055     Training. 
155.1C60    Exercises. 
155.1062    Inspection  and  maintenance  of 

response  resources. 
155.1065     Procedures  for  plan  submission, 

approval,  requests  for  acceptance  of 

alternative  planning  criteria,  and  appeal. 
15  j. 1070    Procedures  for  plan  review, 

r-j\  ision,  amendment,  and  appeal. 

oLibpe.t  D — ;=?3spon  je  Pl'jns 

§15.5.1010    Purpose. 

The  purpose  of  this  subpart  is  to 
establish  requirements  for  oil  spill 
response  plans  for  certain  vessels.  The 
planning  criteria  in  this  subpart  are 
intended  for  use  in  response  plan 
development  and  the  identification  of 
resources  necessary  to  respond  to  the  oil 
spill  scenarios  prescribed  diuing  the 
planning  process.  The  development  of  a 


response  plan  prepares  the  vessel  owner 
or  operator  and  the  vessel's  crew  to 
respond  to  an  oil  spill.  The  specific 
criteria  for  response  resources  and  their 
arrival  times  are  not  performance 
standards.  They  are  planning  criteria 
based  on  a  set  of  assumptions  that  may 
not  exist  diu'ing  an  actual  oil  spill 
incident. 

§155.1015    Applicability. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  subpart  applies 
to  each  vessel  that  is  constructed  or 
adapted  to  carry,  or  that  carries,  oil  in 
bulk  as  cargo  or  cargo  residue,  and 
that— 

(1)  Is  a  vessel  of  the  United  States; 

(2)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

.    (3)  Transfers  oil  in  a  port  or  place 
subject  to  the  jurisdiction  of  the  United 
States. 

fb)  This  subpart  also  applies  to  vessels 
which  engage  in  oil  lightering 
operations  in  the  marine  enviroiunent 
beyond  the  baseline  from  which  the 
territorial  sea  is  measured,  when  the 
cargo  lightered  is  destined  for  a  port  or 
place  subject  to  the  jurisdiction  of  the 
United  States. 

(c)  This  subpart  does  not  apply  to  the 
following  types  of  vessels: 

(1)  Pubhc  vessels  and  vessels  deemed 
public  vessels  imder  14  U.S.C.  827. 

(2)  Vessels  that,  although  constructed 
or  adapted  to  carry  oil  in  bulk  as  cargo 
or  cargo  residue,  are  not  storing  or 
carrying  oil  in  bulk  as  cargo  or  cargo 
residue. 

(3)  Dedicated  response  vessels  when 
conducting  response  operations. 

(4)  Vessels  of  opportunity  when 
conducting  response  operations  in  a 
response  area. 

(5)  Offshore  supply  vessels  as  defined 
in  46  U.S.C.  2101. 

(6)  Fishing  or  fishing  tender  vessels  as 
defined  in  46  U.S.C.  2101  of  not  more 
than  750  gross  tons  when  engaged  only 
in  the  fishing  industry. 

(7)  Foreign  flag  vessels  engaged  in 
iiuiocent  passage. 

(d)  Vessels  covered  by  this  subpart 
that  are  not  operating  within  the 
navigable  waters  or  the  exclusive 
economic  zone  of  the  United  States 
must  meet  all  requirements  of  this 
subpart  except  for — 

(1)  Identifying  and  ensuring,  through 
contract  or  other  approved  means,  the 
availability  of  response  resources 
including  the  shore-based  spill 
memagement  team; 

(2)  Providing  the  geographic-specific 
appendices  required  in  §  155.1035, 
155.1040,  or  155.1045,  as  appropriate; 
and 

(3)  Identifying  and  designating  a 
qualified  individual  and  alternate 
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qualified  individual  required  in 
S  155  1026. 

§55.1020    Definitions. 

Except  as  otherwise  defined  in  this 
section,  the  definitions  in  §  155.110 
apply  to  this  subpart  and  subparts  F  and 
G  of  this  part.  For  the  purposes  of  this 
subpart  only,  the  term: 

/Adverse  weather  means  the  weather 
conditions  that  will  be  considered  when 
identifying  response  systems  and 
equipment  in  a  response  plan  for  the 
applicable  operating  environment. 
Factors  to  consider  include,  but  are  not 
limited  to.  significant  wave  height,  ice, 
temperature,  weather-related  visibility, 
and  currents  within  the  Captain  of  the 
Port  (COTP)  zone  in  which  the  systems 
or  equipment  are  intended  to  function. 

Animal  fat  means  a  non-petroleum 
oil,  fat,  or  grease  derived  from  animals 
and  not  specifically  identified 
elsewhere  in  this  part. 

Average  most  probable  discharge 
means  a  discharge  of  the  lesser  of  50 
barrels  of  oil  or  1  percent  of  the  cargo 
from  the  vessel  during  cargo  oil  transfer 
operations  to  or  from  the  vessel. 

Bulk  means  any  volume  of  oil  carried 
in  an  integral  tank  of  the  vessel  and  oil 
transferred  to  or  from  a  marine  portable 
tanJt  or  independent  tank  while  on 
board  a  vessel. 

Captain  of  the  Port  (COTP)  Zone 
means  a  zone  specified  in  33  CFR  part 
3  and,  for  coastal  ports,  the  seaward 
extension  of  that  zone  to  the  outer 
boundary  of  the  exclusive  economic 
zone  (EEZ). 

Cargo  means  oil  that  is  transported  to 
and  off-loaded  at  a  destination  by  a 
vessel.  It  does  not  include — 

(1)  Oil  carried  in  integral  tanks, 
marine  portable  tanks,  or  independent 
tanks  for  use  by  machinery,  helicopters, 
and  boats  carried  aboard  the  vessel,  or 
for  use  by  helicopters  that  are  directly 
supporting  the  vessel's  primary 
operations;  or 

(2)  Oil  transferred  from  a  towing 
vessel  to  a  vessel  in  its  tow  to  operate 
installed  machinery  other  than  the 
propulsion  plant. 

Contract  or  other  approved  means 
includes — 

(1)  A  written  contractual  agreement 
between  a  vessel  owner  or  operator  and 
an  oil  spill  removal  organization.  The 
agreement  must  identify  and  ensure  the 
availabihty  of  specified  persormel  and 
equipment  required  under  this  subpart 
within  stipulated  response  times  in  the 
specified  geographic  areas: 

(2)  Certification  by  the  vessel  owner 
or  operator  that  specified  personnel  and 
equipment  required  under  this  subpart 
are  owned,  operated,  or  under  the  direct 
control  of  the  vessel  owner  or  operator, 
and  are  available  within  stipulated 


response  tunes  ui  die  specified 
geographic  areas: 

(3)  Active  membership  in  a  local  or 
regional  oil  spill  removal  organization 
that  has  identified  specified  personnel 
and  equipment  required  under  this 
subpart  that  are  available  to  respond  to 
a  discharge  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(4)  A  document  which — 
(i)  Identifies  the  personnel, 

equipment,  and  services  capable  of 
being  provided  by  the  oil  spill  removal 
organization  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(ii)  Sets  out  the  parties' 
acknowledgment  that  the  oil  spill 
removal  organization  intends  to  commit 
the  resources  in  the  event  of  a  response; 

(iii)  Permits  the  Coast  Guard  to  verify 
the  availability  of  the  identified 
response  resources  through  tests, 
inspections,  and  exercises;  and 

(iv)  Is  referenced  in  the  response  plan; 
or 

(5)  With  the  written  consent  of  the  oil 
spill  removal  organization,  the 
identification  of  an  oil  spill  removal 
organization  with  specified  equipment 
and  personnel  which  are  available 
within  stipulated  response  times  in  the 
specified  geographic  areas.  This 
paragraph  is  an  other  approved  means 
for  only — 

(i)  A  vessel  carrying  oil  as  secondary 
cargo  to  meet  the  requirements  under 
§155.1045(i)(3); 

(ii)  A  barge  operating  on  rivers  and 
canals  to  meet  the  requirements  for 
lightering  capability  under 
§§155.1050(1),  155.1052(g),  155.1230(g), 
and  155.2230(r); 

(iii)  A  vesselto  meet  the  salvage  and 
firefighting  requirements  in 
§§155.1050(k),  155.1052(f),  155.1230(f). 
and  155.2230(f);  and 

(iv)  A  vessel  to  meet  the  resource 
requirements  in  §  155.1052(c), 
155.1230(c).  and  155.2230(c). 

Dedicated  response  vessel  means  a 
vessel  of  which  the  service  is  limited 
exclusively  to  oil  and  hazardous 
substance  spill  response-related 
activities,  including  spill  recovery  and 
transport,  tanker  escorting,  deployment 
of  spill  response  equipment,  supplies, 
and  personnel,  and  spill  response- 
related  training,  testing,  exercises,  and 
research. 

Exclusive  economic  zone  means  the 
zone  contiguous  to  the  territorial  sea  of 
United  States  extending  to  a  distance  up 
to  200  nautical  miles  from  the  baseline 
from  which  the  breadth  of  the  territorial 
sea  is  measured. 

Great  Lakes  means  Lakes  Superior, 
Michigan.  Huron,  Erie,  and  Ontario, 
their  connecting  and  tributary  waters, 
the  Saint  Lawrence  River  as  far  as  Saint 
Regis,  and  adjacent  port  areas. 


Higher  volume  port  area  means  the 
following  areas,  including  any  water 
area  within  50  nautical  miles  seaward  of 
the  entrance(s)  to  the  specified  port: 

(1)  Boston,  MA. 

(2)  New  York,  NY. 

(3)  Delaware  Bay  and  River  to 
Philadelphia,  PA. 

(4)  St.  Croix.  VI. 

(5)  Pascagoula.  MS. 

(6)  Mississippi  River  fi-om  Southwest 
Pass.  LA  to  Baton  Rouge.  LA.  Note: 
Vessels  destined  for.  departing  from,  or 
ofiloading  at  the  Louisiana  Offshore  Oil 
Port  are  not  considered  to  be  operating 
in  this  higher  volume  port  area. 

(7)  Lake  Charles,  LA. 

(8)  Sabine-Neches  River,  TX. 

(9)  Galveston  Bay  and  Houston  Ship 
Channel.  TX. 

(10)  Corpus  Christi.  TX. 

(11)  Los  Angeles/Long  Beach  Harbor, 
CA. 

(12)  San  Francisco  Bay.  San  Pablo 
Bay.  Carquinez  Strait,  and  Suisun  Bay  to 
Antioch,  CA. 

(13)  Strait  of  Juan  De  Fuca  at  Port 
Angeles,  WA  to  and  including  Puget 
Sound,  WA. 

(14)  Prince  William  Sound,  AK. 
Inland  area  means  the  area  shoreward 

of  the  Ixjundary  lines  defined  in  46  CFR 
part  7,  except  that  in  the  Gulf  of  Mexico, 
it  means  the  area  shoreward  of  the  lines 
of  demarcation  (COLREG  lines)  as 
defined  in  §§80.740  through  80.850  of 
this  chapter.  The  inland  area  does  not 
include  the  Great  Lakes. 

Maximum  extent  practicable  means 
the  planned  capability  to  respond  to  a 
worst  case  discharge  in  adverse  weather, 
as  contained  in  a  response  plan  that 
meets  the  criteria  in  this  subpart  or  in 
a  specific  plan  approved  by  the  Coast 
Guard. 

Maximum  most  probable  discharge 
means  a  dischcirge  of — 

(1)  2,500  barrels  of  oil  for  vessels  with 
an  oil  cargo  capacity  equal  to  or  greater 
than  25,000  barrels;  or 

(2)  10%  of  the  vessel's  oil  cargo 
capacity  for  vessels  with  a  capacity  of 
less  than  25,000  barrels. 

Nearshore  area  means  the  area 
extending  seaward  1 2  miles  from  the 
boundary  lines  defined  in  46  CFR  part 
7,  except  in  the  Gulf  of  Mexico.  In  the 
Gulf  of  Mexico,  a  neeirshore  area  is  one 
extending  seaward  12  miles  from  the 
line  of  demarcation  (COLREG  lines)  as 
defined  in  §§80.740  through  80.850  of 
this  chapter. 

Non-persistent  or  Group  I  oil  means  a 
petroleum-based  oil  that,  at  the  time  of 
shipment,  consists  of  hydrocarbon 
fractions — 

(1)  At  least  50%  of  which  by  volume, 
distill  at  a  temperature  of  340  degrees  C 
(645  degrees  F);  and 


(2)  At  least  95%  of  which  by  volume, 
distill  at  a  temperature  of  370  degrees  C 
(700  degrees  F). 

Non-petroleum  oil  means  oil  of  any 
kind  that  is  not  petroleum-based.  It 
includes,  but  is  not  limited  to,  animal 
fats  and  vegetable  oils. 

Ocean  means  the  open  ocean,  offshore 
area,  and  nearshore  area  as  defined  in 
this  subpart. 

Offshore  area  means  the  area  up  to  38 
nautical  miles  seaward  of  the  outer 
boundary  of  the  nearshore  area. 

Oil  field  waste  means  non-pumpable 
drilling  fluids  with  possible  trace 
amounts  of  metal  and  oil. 

Oil  spill  removal  organization  means 
an  entity  that  provides  response 
resources. 

On-scene  coordinator  or  OSC  means 
the  Federal  official  predesignated  by  the 
Coast  Guard  or  Environmental 
Protection  Agency  to  coordinate  and 
direct  Federal  removal  efforts  at  the 
scene  of  an  oil  or  hazardous  substance 
discharge  as  prescribed  in  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (National 
Contingency  Plan)  as  published  in  40 
CFR  part  300. 

Open  ocean  means  the  area  from  38 
nautical  miles  seaward  of  the  outer 
boundary  of  the  nearshore  area,  to  the 
seaward  boundary  of  the  exclusive 
economic  zone. 

Operating  in  compliance  with  the 
plan  means  operating  in  compliance 
with  the  provisions  of  this  subpart, 
including  ensuring  the  availability  of 
the  response  resources  by  contract  or 
other  approved  means  and  conducting 
the  necessary  training  and  exercises. 

Operator  means  person  who  is  an 
owner,  a  demise  charterer,  or  other 
contractor,  who  conducts  the  operation 
of,  or  who  is  responsible  for  the 
operation  of  a  vessel.  For  the  purposes 
of  this  subpart  only,  the  operator  of  a 
towing  vessel  is  not,  per  se,  considered 
the  operator  of  a  vessel  being  towed. 

Otner  non-petroleum  oil  means  an  oil 
of  any  kind  that  is  not  a  petroleum  oil, 
an  animal  fat,  or  a  vegetable  oil. 

Owner  or  vessel  owner  means  any 
person  holding  legal  or  equitable  title  to 
a  vessel;  provided,  however,  that  a 
person  holding  legal  or  equitable  title  to 
a  vessel  solely  as  security  is  not  the 
owner.  In  a  case  where  a  Certificate  of 
Documentation  has  been  issued,  the 
owner  is  the  person  or  persons  whose 
name  or  names  appear  on  the  vessel's 
Certificate  of  Documentation  provided, 
however,  that  where  a  Certificate  of 
Documentation  has  been  issued  in  the 
name  of  a  president  or  secretary  of  em 
incorporated  company,  such 
incorporated  company  is  the  owner. 
Persistent  oil  means  a  petroleum- 
based  oil  that  does  not  meet  the 


distillation  criteria  for  a  non-persistent 
oil.  For  the  purposes  of  this  subpart, 
persistent  oils  are  further  classified 
based  on  specific  gravity  as  follows: 

(1)  Group  II — specific  gravity  of  less 
than  .85. 

(2)  Group  III — specific  gravity  equal  to 
or  greater  than  .85  and  less  than  .95. 

(3)  Group  rV — specific  gravity  equal  to 
or  greater  than  .95  and  less  than  or  equal 
to  1.0. 

(4)  Group  V — specific  gravity  greater 
than  1.0. 

Petroleum  oil  means  petroleum  in  any 
form  including  crude  oil,  fuel  oil, 
mineral  oil,  sludge,  oil  refuse,  and 
refined  products. 

Qualified  individual  and  alternate 
qualified  individual  means  a  shore- 
based  representative  of  a  vessel  owner 
or  operator  who  meets  the  requirements 
of  33  CFR  155.1026. 

Response  activity  means  the 
containment  and  removal  of  oil  from  the 
water  and  shorelines,  the  temporary 
storage  and  disposal  of  recovered  oil,  or 
the  taking  of  other  actions  as  necessary 
to  minimize  or  mitigate  damage  to 
public  health  or  welfare  or  the 
environment. 

Response  resources  means  the 
personnel,  equipment,  supplies,  and 
otlier  capability  necessary  to  perform 
the  response  activities  identified  in  a 
response  plan. 

Rivers  and  canals  mean  bodies  of 
water  confined  within  the  inland  area, 
including  the  Intracoastal  Waterways 
and  other  waterways  artificially  created 
for  navigation,  that  have  a  project  depth 
of  1 2  feet  or  less. 

Secondary  Cargo  (see  Vessels 
Carrying  Oil  as  a  Secondary  Cargo) 

Specific  gravity  means  the  ratio  of  the 
mass  of  a  given  volume  of  liquid  at  15 
degrees  C  (60  degrees  F)  to  the  mass  of 
an  equal  volume  of  pure  water  at  the 
same  temperature. 

Spill  management  team  means  the 
personnel  identified  to  staff  the 
organizational  structure  identified  in  a 
response  plan  to  manage  response  plan 
implementation. 

Substantial  threat  of  such  a  discharge 
means  any  incident  involving  a  vessel 
that  may  create  a  significant  risk  of 
discharge  of  cargo  oil.  Such  incidents 
include,  but  are  not  limited  to, 
groundings,  strandings,  collisions,  hull 
damage,  fire,  explosion,  loss  of 
propulsion,  flooding,  on-deck  spills,  or 
other  similar  occurrences. 

TanJter  means  a  self-propelled  tank 
vessel  constructed  or  adapted  primarily 
to  carry  oil  or  hazardous  material  in 
bulk  in  the  cargo  spaces. 

Tier  means  the  combination  of 
required  response  resources  and  the 
times  within  which  the  resources  must 
arrive  on  scene.  Appendix  B  of  this  part. 


especially  Tables  5  and  6,  provide 
specific  guidance  on  calculating  the 
response  resources  required  by  each 
tier.  Sections  155.1050(g),  155.1135, 
155.1230(d),  and  155.2230(d)  set  forth 
the  required  tirpes  within  which  the 
response  resources  must  arrive  on 
scene.  Tiers  are  applied  in  three 
categories: 

(1)  Higher  volume  port  areas; 

(2)  The  Great  Lakes;  and 

(3)  All  other  opprating  environments, 
including  rivers  and  canals,  inland, 
nearshore,  and  offshore  areas. 

Vegetable  oil  means  a  non-petroleum 
oil  or  fat  not  specifically  identified 
elsewhere  in  this  part  that  is  derived 
fi-om  plant  seeds,  nuts,  kernels  or  fruits. 

Vessel  of  opportunity  means  a  vessel 
engaged  in  spill  response  activities  that 
is  normally  and  substantially  involved 
in  activities  other  than  spill  response 
and  not  a  vessel  carrying  oil  as  a 
primary  cargo. 

Vessels  carrying  oil  as  a  primary 
cargo  means  all  vessels  except 
dedicated  response  vessels  carrying  oil 
in  bulk  as  cargo  or  cargo  residue  that 
have  a  Certificate  of  Inspection  issued 
under  46  CFR  Chapter  I,  subchapter  D. 

Vessels  carrying  oil  as  a  secondary 
cargo  means  vessels,  other  than  vessels 
carrying  oil  as  a  primary  cargo,  carrying 
oil  in  bulk  as  cargo  or  cargo  residue 
pursuant  to  a  permit  issued  under  46 
CFR  30.01-5.  70.05-30,  or  90.05-35,  an 
International  Oil  Pollution  Prevention 
(lOPP)  or  Noxious  Liquid  Substance 
(NLS)  certificate  required  by  33  CFR 
§§  151.33  or  151.35;  or  any  uninspected 
vessel  that  carries  oil  in  bulk  as  cargo  or 
cargo  residue. 

Worst  case  discharge  means  a 
discharge  in  adverse  weather  conditions 
of  a  vessel's  entire  oil  cargo. 

§  155.1025    Operating  restrictions  and 
interim  operating  auttiorization. 

(a)  Vessels  subject  to  this  subpart  may 
not  perform  the  following  functions, 
unless  operating  in  compliaijce  with  a 
plan  approved  under  §  155.1065: 

(1)  Handling,  storing,  or  transporting 
oil  on  the  navigable  waters  of  the  United 
States;  or 

(2)  Transferring  oil  in  any  other  port 
or  place  subject  to  U.S.  jurisdiction. 

(b)  Vessels  subject  to  this  subpart  may 
not  transfer  oil  in  a  port  or  place  subject 
to  the  jurisdiction  of  the  United  States, 
where  the  oil  to  be  transferred  was 
received  fi-om  another  vessel  subject  to 
this  subpart  during  a  lightering 
operation  referred  to  in  §  155.1015(b). 
unless  both  vessels  engaged  in  the 
lightering  operation  were  operating  at 
the  time  in  compliance  with  a  plan 
approved  under  §  155.1065. 

(c)(1)  Notwithstanding  the 
requirements  of  paragraph  (a)  of  this 
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handle,  store,  transport,  transfer,  or 
lighter  oil  for  2  years  after  the  date  of 
submission  of  a  response  plan  pending 
approval  of  that  plan,  if  the  vessel 
owner  or  operator  has  received  written 
authorization  for  continued  operations 
from  the  Coast  Guard. 

(2)  To  receive  this  authorization,  the 
vessel  owner  or  operator  must  certify  in 
writing  to  the  Coast  Gucud  that  the 
owner  or  operator  has  identified  and 
ensured  the  availability  of,  through 
contract  or  other  approved  means,  the 
necessary  private  response  resources  to 
respond,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge  or 
substantial  threat  of  such  a  discharge 
from  their  vessel  as  described  in 
§§155.1050.  155.1052.  155.1230,  or 
155.2230.  as  appropriate. 

(d)  With  respect  to  paragraph  (b)  of 
this  section,  a  vessel  may  not  continue 
to  htmdle,  store,  transport,  transfer,  or 
lighter  oil  if — 

(1)  The  Coast  Guard  determines  that 
the  response  resources  identified  in  the 
vessel's  certification  statement  do  not 
meet  the  requirements  of  this  subpart; 

(2)  The  contracts  or  agreements  cited 
in  the  vessel's  certification  statement  are 
no  longer  valid; 

(3)  iTie  vessel  is  not  operating  in 
compliance  with  the  submitted  plan;  or 

(4)  The  period  of  this  authorization 
expires. 

(e)  An  owner  or  operator  of  a  vessel 
may  be  authorized  by  the  applicable 
COTP  to  have  that  vessel  make  one 
voyage  to  transport  or  handle  oil  in  a 
geographic  specific  area  not  covered  by 
the  vessel's  response  plan.  All 
requirements  of  this  subpart  must  be 
met  for  any  subsequent  voyages  to  that 
geographic  specific  area.  To  be 
authorized,  the  vessel  owner  or  operator 
shall  certify  to  the  COTP  in  writing, 
prior  to  the  vessel's  entry  into  the  COTP 
zone,  that — 

(1)  A  response  plan  meeting  the 
requirements  of  this  subpart  (except  for 
the  applicable  geographic  specific 
appendix)  or  a  shipboard  oil  pollution 
emergency  plan  approved  by  the  flag 
state  that  meets  the  requirements  of 
Regulation  26  of  Annex  I  to  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973  as  modified  by  the  Protocol  of 
1978  relating  thereto,  as  amended 
(MARPOL  73/78)  which  is  available 
from  the  National  Technical  Information 
Service.  5285  Port  Royal  Road, 
Springfield,  VA  22161; 

(2)  The  approved  response  plan  or  the 
required  plan  section(s)  is  aboard  the 
vessel; 

(3)  The  vessel  owner  or  operator  has 
identified  and  informed  the  vessel 
master  and  the  COTP  of  the  designated 
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entry  into  the  COTP  zone;  and 

(4)  The  vessel  owner  or  operator  has 
identified  and  ensiu^d  the  availability 
of,  through  contract  or  other  approved 
means,  the  private  response  resources 
necessary  to  respond,  to  the  maximum 
extent  practicable  under  the  criteria  in 
§§  155.1050.  155.1052,  155.1230,  or 
155.2230,  as  appropriate,  to  a  worst  case 
discharge  or  substantial  threat  of 
discharge  from  the  vessel  in  the 
applicable  COTP  zone. 

§  1 55. 1 02«    Qualified  Individual  and 
altemate  qualified  Individual. 

(a)  The  response  plan  must  identify  a 
qualified  individual  and  at  least  one 
alternate  who  meet  the  requirements  of 
this  section.  The  qualified  individual  or 
alternate  qualified  individual  must  be 
available  on  a  24-hour  basis. 

(b)  The  qualified  individual  and 
alternate  must — 

(1)  Speak  fluent  English; 

(2)  Except  as  set  out  in  paragraph  (c) 
of  this  section,  be  located  in  the  United 
States; 

(3)  Be  familiar  with  the 
implementation  of  the  vessel  response 
plan;  and 

(4)  Be  trained  in  the  responsibilities  of 
the  qualified  individual  under  the 
response  plan. 

(c)  For  Canadian  flag  vessels  while 
operating  on  the  GVeat  Lakes  or  the 
Strait  of  Juan  de  Fuca  and  Puget  Sound, 
WA,  the  qualified  individual  may  be 
located  in  Canada  if  he  or  she  meets  all 
other  requirements  in  paragraph  (b)  of 
this  section. 

(d)  The  owmer  operator  shall  provide 
each  qualified  individual  and  alternate 
qualified  individual  identified  in  the 
plan  with  a  document  designating  them 
as  a  qualified  individual  and  specifying 
their  full  authority  to — 

(1)  Activate  and  engage  in  contiacting 
with  oil  spill  removal  organization{s) 
and  other  response  related  resources 
identified  in  the  plan; 

(2)  Act  as  a  liaison  with  the 
predesignated  Federal  On-Scene 
Coordinator  (OCS);  and 

(3)  Obligate  funds  required  to  carry 
out  response  activities. 

(e)  The  owner  or  operator  of  a  vessel 
may  designate  an  organization  to  fulfill 
the  role  of  the  qualified  individual  and 
alternate  qualified  individual.  The 
organization  must  then  identify  a 
qualified  individual  and  at  least  one 
alternate  qualified  individual  who  meet 
the  requirements  of  this  section.  The 
vessel  owner  or  operator  is  required  to 
list  in  the  response  plan  the 
organization,  the  person  identified  as 
the  qualified  individual,  and  the  person 
or  persons  identified  as  the  alternate 
qualified  individual(s). 


uj  I  ne  qualified  individual  is  not 
responsible  for — 

(1)  The  adequacy  of  response  plans 
prepared  by  the  owner  or  operator;  or 

(2)  Contracting  or  obligating  funds  for 
response  resources  beyond  the  full 
authority  contained  in  their  designation 
from  the  owner  or  operator  of  the  vessel. 

(g)  The  liability  of  a  qualified 
individued  is  considered  to  be  in 
accordance  with  the  provisions  of  33 
U.S.C.  1321(c)(4). 

$  1 55. 1 030    General  response  plan 
requirements. 

(a)  The  plan  must  cover  all  geographic 
areas  of  the  United  States  in  which  the 
vessel  intends  to  handle,  store,  or 
transport  oil,  including  port  areas  and 
offshore  transit  areas. 

(b)  The  plan  must  be  written  in 
English  and,  if  applicable,  in  a  language 
that  is  understood  by  the  crew  members 
with  responsibilities  under  the  plan. 

(c)  A  vessel  response  plan  must  be 
divided  into  the  following  sections: 

(1)  General  information  and 
introduction. 

(2)  Notification  procedures. 

(3)  Shipboard  spill  mitigation 
procedures. 

(4)  Shore-based  response  activities. 

(5)  List  of  contacts. 

(6)  Training  procedures. 

(7)  Exercise  procedures. 

(8)  Plan  review  and  update 
procedures. 

(9)  On  board  notification  checklist 
and  emergency  procedures  (unmanned 
tank  barges  only). 

(10)  Geographic-specific  appendix  for 
each  COTP  zone  in  which  the  vessel  or 
vessels  operate.  . 

(11)  An  appendix  for  vessel-specific 
information  for  the  vessel  or  vessels 
covered  by  the  plan. 

(d)  A  vessel  owner  or  operator  with 
multiple  vessels  may  submit  one  plan 
for  each  class  of  vessel  (i.e.,  manned 
vessels  carrying  oil  as  primary  cargo, 
unmanned  vessels  carrying  oil  as 
primary  cargo,  and  vessels  carrying  oil 
as  secondary  cargo)  with  a  separate 
vessel-specific  appendix  for  each  vessel 
covered  by  the  plan  and  a  separate 
geographic-specific  appendix  for  each 
COTP  zone  in  which  the  vessel(s)  will 
operate. 

(e)  The  required  contents  for  each 
section  of  the  plan  are  contained  in 

§§  155.1035,  155.1040,  and  155.1045,  as 
applicable  to  the  type  or  service  of  the 
vessel. 

(f)  The  response  plan  for  a  barge 
carrying  nonhazardous  oil  field  waste 
may  follow  the  same  format  as  that  for 
a  vessel  carrying  oil  as  a  secondary 
cargo  under  §  155.1045  in  lieu  of  the 
plan  required  under  §  155.1035  or 
§155.1040. 
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(g)  A  response  plan  must  be  divided 
into  the  sections  described  in  paragraph 
(c)  of  this  section  unless  the  plan  is 
supplemented  with  a  cross-reference 
table  to  identify  the  location  of  the 
information  required  by  this  subpart. 

(h)  The  information  contained  in  a 
response  plan  must  be  consistent  with 
die— 

(1)  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  the  Area 
Contingency  Plan(s)  (AGP)  in  effect  on 
the  date  6  months  prior  to  the 
submission  date  of  the  response  plan;  or 

(2)  More  recent  NCP  and  ACP(s). 
(i)  Copies  of  the  submitted  and 

approved  response  plan  must  be 
available  as  follows: 

(1)  The  owmer  or  operator  of  all 
vessels,  except  for  unmanned  tank 
barges,  shall  ensure  that  one  English 
language  copy  of  the  plan  sections  listed 
in  paragraph  (c)  (1),  (2),  (3),  (5),  (10)  and 
(11)  of  this  section  and  the  Coast  Guard 
approval  letter  or  notarized  copy  of  the 
approval  letter  are  maintained  aboard 
the  vessel.  If  applicable,  additional 
copies  of  the  required  plan  sections 
must  be  in  the  language  understood  by 
crew  members  with  responsibilities 
under  the  plan  and  maintained  aboard 
the  vessel. 

(2)  The  owmer  or  operator  of  all 
unmanned  tank  barges  shall  ensure  that 
one  English  language  copy  of  the  plan 
section  listed  in  paragraph  (c)(9)  of  this 
section  and  the  Coast  Guard  approval 
letter  or  notarized  copy  of  the  approval 
letter  are  maintained  aboard  the  barge. 

(3)  The  vessel  owner  or  operator  shall 
maintain  a  current  copy  of  the  entire 
plan,  and  ensure  that  each  person 
identified  as  a  qualified  individual  and 
alternate  qualified  individual  in  the 
plan  has  a  current  copy  of  the  entire 
plan. 

(j)  If  an  owner  or  operator  of  a  United 
States  flag  vessel  informs  the  Coast 
Guard  in  writing  at  the  time  of  the  plan 
submission  according  to  the  procedures 
of  §  155.1065,  the  owmer  or  operator 
may  address  the  provisions  of 
Regulation  26  of  MARPOL  73/78  if  the 
owner  or  operator — 

(1)  Develops  a  vessel  response  plan 
under  §  155.1030  and  §§  155.1035, 
155.1040,  or  155.1045,  as  applicable; 

(2)  Expands  the  plan  to  cover 
discharges  of  all  oils  defined  under 
MARPOL,  including  fuel  oiHbunker) 
carried  on  board.  The  owner  or  operator 
is  not  required  to  include  these 
additional  oils  in  calculating  the 
planning  volumes  that  are  used  to 
determine  the  quantity  of  response 
resources  that  the  owner  or  operator 
must  ensure  through  contiact  or  other 
approved  means; 


(3)  Provides  the  information  on 
authorities  or  persons  to  be  contacted  in 
the  event  of  an  oil  pollution  incident  as 
required  by  Regulation  26  of  MARPOL 
73/78.  This  information  must  include — 

(i)  An  appendix  containing  coastal 
State  contacts  for  those  coastal  States 
the  exclusive  economic  zone  of  which 
the  vessel  regularly  transits.  The 
appendix  should  list  those  agencies  or 
officials  of  administrations  responsible 
for  receiving  and  processing  pollution 
incident  reports;  and 

(ii)  An  appendix  of  port  contacts  for 
thosp  ports  at  which  the  vessel  regularly 
calls;  and 

(4)  Expands  the  plan  to  include  the 
procedures  and  point  of  contact  on  the 
ship  for  coordinating  shipboard 
activities  with  national  and  local " 
authorities  in  combating  an  oil  spill 
incident.  The  plan  should  address  the 
need  to  contact  the  coastal  State  to 
advise  them  of  action(s)  being 
implemented  and  determine  what 
authorization(s),  if  any,  are  needed. 

(5)  Provides  a  cross  reference  section 
to  identify  the  location  of  the 
information  required  by  §  155.1030(j). 

(k)  A  vessel  carrying  oil  as  a 
secondary  cargo  may  comply  with  the 
requirements  of  §  155.1045  by  having  a 
response  plan  approved  under 
Regulation  26  of  MARPOL  73/78  with 
the  addition  of  the  following — 

(1)  Identification  of  the  qualified 
individual  and  alternate  that  meets  the 
requirements  of  §  155.1026; 

(2)  A  geographic  specific  appendix 
meeting  the  requirements  of 

§  155.1045(i),  including  the 
identification  of  a  contracted  oil  spill 
removal  organization; 

(3)  Identification  of  a  spill 
management  team; 

(4)  An  appendix  containing  the 
training  procedures  required  by 
155.1045(f);  and 

(5)  An  appendix  containing  the 
exercise  procedures  required  by 
155.1045(g). 

(1)  For  plans  submitted  prior  to  the 
effective  date  of  this  final  rule,  the 
ov\nner  or  operator  of  each  vessel  may 
elect  to  comply  with  any  or  all  of  the 
provisions  of  this  final  rule  by 
amending  or  revising  the  appropriate    . 
section  of  the  previously  submitted 
plan. 

§155.1035     Response  piar  'equirements 
tor  manned  vessels  carrying  oil  as  a 
primary  cargo. 

(a)  General  information  and 
introduction.  This  section  of  the 
response  plan  must  include — 

(1)  The  vessel's  name,  country  of 
registry,  call  sign,  official  number,  and 
International  Maritime  Organization 
(IMO)  international  nimiber  (if 


applicable).  If  the  plan  covers  multiple 
vessels,  this  information  must  be 
provided  for  each  vessel; 

(2)  The  name,  address,  and 
procedures  for  contacting  the  vessel's 
owner  or  operator  on  a  24-hour  basis; 

(3)  A  list  of  the  COTP  zones  in  which 
the  vessel  intends  to  handle,  store,  or 
transport  oil; 

(4)  A  table  of  contents  or  index  of 
sufficient  detail  to  permit  personnel 
with  responsibilities  under  the  response 
plan  to  locate  the  specific  sections  of  the 
plan;  and 

(5)  A  record  of  change(s)  page  to 
record  information  on  plan  reviews, 
updates  or  revisions. 

(b)  Notification  procedures.  This 
section  of  the  response  plan  must 
include  the  following  notification 
information: 

(1)  A  checklist  with  all  notifications, 
including  telephone  or  other  contact 
numbers,  in  order  of  priority  to  be  made 
by  shipboard  or  §hore-based  personnel 
and  the  information  required  for  those 
notifications.  Notifications  must  include 
those  required  by — 

(i)  MARPOL  73/78  and  33  CFR  part 
153;  and 
(ii)  Any  applicable  State. 

(2)  Identification  of  the  person(s)  to  be 
notified  of  a  discharge  or  substantial 
threat  of  a  discharge  of  oil.  If  the 
notifications  vary  due  to  vessel  location, 
the  persons  to  be  notified  also  must  be 
identified  in  a  geographic-specific 
appendix.  This  section  must  separately 
identify — 

(i)  The  Lndividual(s)  or  organization(s) 
to  be  notified  by  shipboard  personnel; 
and 

(ii)  The  individual(s)  or 
organization(s)  to  be  notified  by  shore- 
based  personnel. 

(3)  The  procedures  for  notifying  the 
qualified  individual(s)  designated  by  the 
vessel's  owmer  or  operator. 

(4)  Descriptions  of  the  primary  and,  if 
available,  secondeuy  communications 
methods  by  which  the  notifications  wall 
be  made  that  should  be  consistent  with 
die  regulations  in  §  155.1035(b)(1). 

(5)  "The  information  that  is  to  be 
provided  in  the  initial  and  any  follow 
up  notifications  required  by  paragraph 
(b)(1)  of  this  section. 

(i)  The  initial  notification  may  be 
submitted  in  accordance  with  IMO 
Resolution  A648(16)  "General 
Principles  for  Ship  Reporting  Systems 
and  Ship  Reporting  Requirements" 
which  is  available  through  COMDT  G- 
MOS-4,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001.  It  must  include  at  least 
the  following  information: 

(A)  Vessel  name,  country  of  registry, 
call  sign,  and  official  number  (if  any); 

(B)  Date  and  time  of  the  incident; 


U)Hb 


i^edfral  Register  /  Vol.  61.  No.  9  /  Friday.  January  12,  1996  /  Rules  and  Regulations 


Federal  Register  /   Vol.  61,  No.  9  /  Friday,  January  12,  1996  /  Rules  and  Regulations 


)U!i7 


UMI 


(C)  Location  of  the  incident; 

(D)  Course,  speed,  and  intended  track 
of  vessel; 

(E)  Radio  station(s)  and  frequencies 
guarded; 

(F)  Date  and  time  of  next  report; 

(G)  Type  and  Quantity  of  oil  on  board; 
(H)  Nature  ana  detail  of  defects, 

deficiencies,  and  damage  (e.g. 
grounding,  collision,  hull  failure,  etc.); 

(I)  Details  of  pollution,  including 
estimate  of  oil  discharged  or  threat  of 
discharge: 

(J)  Weather  and  sea  conditions  on 
scene; 

(K)  Ship  size  and  type; 

(L)  Actions  taken  or  planned  by 
persons  on  scene; 

(M)  Current  conditions  of  the  vessel; 
and 

(N)  Number  of  crew  and  details  of 
injuries,  if  any. 

(ii)  After  the  transmission  of  the 
initial  notification,  as  much  as  possible 
of  the  information  essential  for  the 
protection  of  the  marin^ environment  as 
is  appropriate  to  the  incident  must  be 
reported  to  the  appropriate  on-scene 
coordinator  in  a  follow-up  report.  This 
information  must  include — 

(A)  Additional  details  on  the  type  of 
cargo  on  board; 

(B)  Additional  details  on  the 
condition  of  the  vessel  and  ability  to 
transfer  cargo,  ballast,  and  fuel; 

(C)  Additional  details  on  the  quantity, 
extent  and  movement  of  the  pollution 
and  whether  the  discharge  is 
continuing; 

(D)  .\ny  changes  in  the  on-scene 
weather  or  sea  conditions;  and 

(E)  Actions  being  taken  with  regard  to 
the  discharge  and  the  movement  of  the 
ship. 

(6)  Identification  of  the  person(s]  to  be 
noticed  of  a  vessel  casualty  potentially 
affecting  the  seaworthiness  of  a  vessel 
and  the  information  to  be  provided  by 
the  vessel's  crew  to  shore-based 
personnel  to  facilitate  the  assessment  of 
damage  stabiUty  and  stress. 

(c)  Shipboara  spill  mitigation 
procedures.  This  section  of  the  response 
plan  must  include — 

(1)  Procedures  for  the  crew  to  mitigate 
or  prevent  any  discharge  or  a  substantial 
threat  of  such  discharge  of  oil  resulting 
from  shipboard  operational  activities 
associated  with  internal  or  external 
cargo  transfers.  Responsibilities  of 
vessel  personnel  should  be  identified  by 
job  title.  These  procedures  must  address 
personnel  actions  in  the  event  of  a — 

(i)  Transfer  system  leak; 

(ii)  Tank  overflow;  or 

(iii)  Suspected  cargo  tank  or  hull  leak; 

(2)  Procedures  in  the  order  of  priority 
for  the  crew  to  mitigate  or  prevent  any 
discharge  or  a  substantial  threat  of  such 
a  discharge  in  the  event  of  the  following 
casualties  or  emergencies: 


(i)  Grounding  or  stranding, 
(ii)  Collision. 

(iii)  Explosion  or  fire,  or  both, 
(iv)  Hull  failure, 
(v)  Excessive  list, 
(vi)  Equipment  failure  (e.g.  main 
propulsion,  steering  gear,  etc.); 

(3)  Procedures  for  the  crew  to  deploy 
discharge  removal  equipment  as 
required  under  subpart  B  of  this  part; 

(4)  The  procedures  for  internal 
transfers  of  cargo  in  an  emergency; 

(5)  The  procedures  for  ship-to-ship 
transfers  of  cargo  in  an  emergency: 

(i)  The  format  and  content  of  the  ship- 
to-ship  transfer  procedures  must  be 
consistent  with  the  Ship  to  Ship 
Transfer  Guide  (Petroleum)  published 
jointly  by  the  International  Chamber  of 
Shipping  and  the  Oil  Companies 
International  marine  Forum  (OCIMF). 

(ii)  The  procedures  must  identify  the 
response  resources  necessary  to  carry 
out  the  transfers,  including — 

(A)  Fendering  equipment  (ship-to- 
ship  only); 

(B)  Transfer  hoses  and  connection 
equipment; 

(C)  Portable  pumps  and  ancillary 
equipment; 

(D)  Lightering  and  mooring  masters 
(ship-to-ship  only);  and 

(E)  Vessel  and  barge  brokers  (ship-to- 
ship  only). 

(iii)  Reference  can  be  made  to  a 
separate  oil  transfer  procedure  and 
lightering  plan  carried  aboard  the 
vessel,  provided  that  safety 
considerations  are  summarized  in  the 
response  plan. 

(iv)  The  location  of  all  equipment  and 
fittings,  if  any.  carried  aboard  the  vessel 
to  perform  such  transfers  must  be 
identified; 

(6)  The  procedures  and  arrangements 
for  emergency  towing,  including  the 
rigging  and  operation  of  any  emergency 
towing  equipment,  including  that 
required  by  subpart  B  of  this  part, 
aboard  the  vessel; 

(7)  The  location,  crew  responsibilities, 
and  procedures  for  use  of  shipboard 
equipment  which  may  be  carried  to 
mitigate  an  oil  discharge; 

(8)  The  crew  responsibilities,  if  any, 
for  recordkeeping  and  sampling  of 
spilled  oil.  Any  requirements  for 
sampling  must  address  safety 
procedures  to  be  followed  by  the  crew; 

(9)  The  crew's  responsibilities,  if  any, 
to  initiate  a  response  and  supervise 
shore-based  response  resources; 

(10)  Damage  stability  and  hull  stress 
considerations  when  performing 
shipboard  mitigation  measures.  This 
section  must  identify  and  describe — 

(i)  Activities  in  which  the  crew  is 
trained  and  qualified  to  execute  absent 
shore-based  support  or  advice;  and 


(ii)  The  information  to  be  collected  by 
the  vessel's  crew  to  facilitate  shore- 
based  assistance;  and 

(ll)(i)  Location  of  vessel  plans 
necessary  to  perform  salvage,  stability, 
and  hull  stress  assessments.  A  copy  of 
these  plans  must  be  maintained  ashore 
by  either  the  vessel  owner  or  operator  or 
the  vessel's  recognized  classification 
society  unless  the  vessel  has 
prearranged  for  a  shore-based  damage 
stability  and  residual  strength 
calculation  program  with  the  vessel's 
baseline  strength  and  stability 
characteristics  pre-entered.  The 
response  plan  must  indicate  the  shore 
location  and  24-hour  access  procedures 
of  the  calculation  program  or  the 
following  plans: 

(A)  General  arrangement  plan. 

(B)  Midship  section  plan. 

(C)  Lines  plan  or  table  of  offsets. 

(D)  Tank  tables. 

(E)  Load  line  assignment. 

(F)  Light  ship  characteristics. 

(ii)  The  plan  must  identify  the  shore 
location  and  24-hour  access  procedures 
for  the  computerized,  shore-based 
damage  stability  and  residual  structural 
strength  calculation  programs  required 
by  §155.240. 

(d)  Shore-based  response  activities. 
This  section  of  the  response  plan  must 
include  the  following  information: 

(1)  The  qualified  individual's 
responsibilities  and  authority,  including 
immediate  communication  with  the 
Federal  on-scene  coordinator  and 
notification  of  the  oil  spill  removal 
organization(s)  identified  in  the  plan. 

(2)  If  applicable,  procedures  for 
transferring  responsibility  for  direction 
of  response  activities  from  vessel 
personnel  to  the  shore-based  spill 
management  team. 

(3)  The  procedures  for  coordinating 
the  actions  of  the  vessel  owner  or 
operator  or  qualified  individual  with  the 
predesignated  Federal  on-scene 
coordinator  responsible  for  overseeing 
or  directing  those  actions. 

(4)  The  organizational  structure  that 
will  be  used  to  manage  the  response 
actions.  This  structure  must  include  the 
following  functional  areas  and  must 
further  include  information  for  key 
components  within  each  functional 
area: 

(i)  Command  and  control; 
(ii)  Public  information; 
(iii)  Safety; 

(iv)  Liaison  with  government 
agencies; 
(v)  Spill  response  op>erations; 
(vi)  Planning; 

(vii)  Logistics  support;  and 
(viii)  Finance. 

(5)  The  responsibilities  of,  duties  of, 
and  functional  job  descriptions  for  each 
oil  spill  management  team  position 


within  the  organizational  structure 
identified  in  paragraph  (d)(4)  of  this 
section. 

(e)  List  of  contacts.  The  name, 
location,  and  24-hour  contact 
information  for  the  following  key 
individuals  and  organizations  must  be 
included  in  this  section  of  the  response 
plan  or.  if  more  appropriate,  in  a 
geographic-specific  appendix  and 
referenced  in  this  section  of  the 
response  plan: 

(1)  Vessel  owner  or  operator. 

(2)  Qualified  individual  and  alternate 
qualified  individual  for  the  vessel's  area 
of  operation. 

(3)  Applicable  insurance 
representatives  or  surveyors  for  the 
vessel's  area  of  operation. 

(4)  The  vessel's  local  agent(s)  for  the 
vessel's  area  of  operation. 

(5)  Person(s)  within  the  oil  spill 
removal  organization  to  notify  for 
activation  of  that  oil  spill  removal 
organization  for  the  three  spill  scenarios 
identified  in  paragraph  (i)(5)  of  this 
section  for  the  vessel's  area  of  operation. 

(6)  Person(s)  within  the  identified 
response  organization  to  notify  for 
activating  that  organization  to  provide: 

(i)  The  required  emergency  lightering 
required  by  §  155.1050(1).  §  155.1052(g), 
§  155.1230(g),  or  §  155.2230(g).  as 
apphcable  to  the  type  of  service  of  the 
vessel;  and 

(ii)  The  required  salvage  and 
firefighting  required  by  §  155.1050(k), 
§  155.1052(e).  §  155.1230(e),  and 
§  155.2230(e).  as  applicable  to  the  type 
of  service  of  the  vessel. 

(7)  Person(s)  to  notify  for  activation  of 
the  spill  management  team  for  the  spill 
response  scenarios  identified  in 
paragraph  (i)(5)  of  this  section  for  the 
vessel's  area  of  operation. 

(f)  Training  procedures.  This  section 
of  the  response  plan  must  address  the 
training  procedures  and  programs  of  the 
vessel  owner  or  operator  to  meet  the 
requirements  in  §  155.1055. 

Ig)  Exercise  procedures.  This  section 
of  the  response  plem  must  address  the 
exercise  program  to  be  carried  out  by 
the  vessel  owner  or  operator  to  meet  the 
requirements  in  §  155.1060. 

(n)  Plan  review^  update,  revision, 
amendment,  and  appeal  procedure. 
This  section  of  the  response  plan  must 
address — 

(1)  The  procedures  to  be  followed  by 
the  vessel  owner  or  operator  to  meet  the 
requirements  of  §  155.1070;  and 

(2)  The  procedures  to  be  followed  for 
any  post-discharge  review  of  the  plan  to 
evaluate  and  validate  its  effectiveness. 

(i)  Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  vessel 
operates.  A  geographic-specific 
appendix  must  be  included  for  each 
COTP  zone  identified.  The  appendices 


must  include  the  following  information 
or  identify  the  location  of  such 
information  within  the  plan: 

(1)  A  list  of  the  geographic  areas  (port 
areas,  rivers  and  canals.  Great  Lakes, 
inland,  nearshore.  offshore,  and  open 
ocean  areas)  in  which  the  vessel  intends 
to  handle,  store,  or  transport  oil  within 
the  applicable  COTP  zone. 

(2)  The  volume  and  group  of  oil  on 
which  the  required  level  of  response 
resources  are  calculated. . 

(3)  Required  Federal  or  State 
notifications  applicable  to  the 
geographic  areas  in  which  a  vessel 
operates. 

(4)  Identification  of  the  qualified 
individuals. 

(5)  Identification  of  the  oil  spill 
removal  organization(s)  that  are 
identified  and  ensured  available, 
through  contract  or  other  approved 
means,  and  the  spill  management  team 
to  respond  to  the  following  spill 
scenarios: 

(i)  Average  most  probable  discharge. 
(ii)  Maximum  most  probable 
discharge, 
(iii)  Worst  case  discharge. 

(6)  The  organization(s)  identified  to 
meet  the  requirements  of  paragraph 
(i)(5)  of  this  section  must  be  capable  of 
providing  the  equipment  and  supplies 
necessary  to  meet  the  requirements  of 
§§155.1050,  155.1052,  155.1230.  and 
155.2230,  as  appropriate,  and  sources  of 
trained  personnel  to  continue  operation 
of  the  equipment  and  staff  the  oil  spill 
removal  organization(s)  and  spill 
management  team  identified  for  the  first 
7  days  of  the  response. 

(7)  The  appendix  must  list  the 
response  resources  and  related 
information  required  under  §§  155.1050. 
155.1052.  155.1230.  155.2230,  and 
.Appendix  B  of  this  part,  as  appropriate. 

(8)  If  an  oil  spill  removal 
organization(s)  has  been  evaluated  by 
the  Coast  Guard  and  their  capability  has 
been  determined  to  equal  or  exceed  the 
response  capability  needed  by  the 
vessel,  the  appendix  may  identify  only 
the  organization  and  their  appficable 
classification  and  not  the  information 
required  in  paragraph  (i)(7)  of  this 
section. 

(9)  The  appendix  must  also  separately 
list  the  companies  identified  to  provide 
the  salvage,  vessel  firefighting, 
lightering,  and  if  applicable,  dispersant 
capabilities  required  in  this  subpart. 

(j)  Appendices  for  vessel-specific 
information.  This  section  must  include 
for  each  vessel  covered  by  the  plan  the 
following  information: 

(1)  List  of  the  vessel's  principal 
characteristics. 

(2)  Capacities  of  all  cargo,  fuel,  lube 
oil,  ballast,  and  fresh  water  tanks. 


(3)  The  total  volume  and  cargo  groups 
of  oil  cargo  that  would  be  involved  in 
the— 

(i)  Maximum  most  probable 
discharge;  and 

(ii)  Worst  case  discharge. 

(4)  Diagrams  showing  location  of  all 
tanks. 

(5)  General  arrangement  plan  (can  be 
maintained  separately  aboard  the  vessel 
providing  the  response  plan  identifies 
the  location). 

(6)  Midships  section  plan  (can  be 
maintained  separately  aboard  the  vessel 
providing  the  response  plan  identifies 
the  location). 

(7)  Cargo  and  fuel  piping  diagrams 
and  pumping  plan,  as  applicable  (can  be 
maintained  separately  aboard  the  vessel 
providing  the  response  plan  identifies 
the  location). 

(8)  Damage  stability  data  (can  be 
maintained  separately  providing  the 
response  plan  identifies  the  location). 

(9)  Location  of  cargo  and  fuel  stowage 
plan  for  vessel  (normally  maintained 
separately  aboard  the  vessel). 

(10)  Location  of  information  on  the 
name,  description,  physical  and 
chemical  characteristics,  health  and 
safety  hazards,  and  spill  and  firefighting 
procedures  for  the  oil  cargo  aboard  the 
vessel.  A  material  safety  data  sheet 
meeting  the  requirements  of  29  CFR 
1910.1200.  cargo  information  required 
by  33  CFR  154.310.  or  equivalent  will 
meet  this  requirement.  This  information 
can  be  maintained  separately. 

§155.1040     Sespoose  plan  requirements 
for  unmanned  tank  barges  carrying  oti  as  a 
primary  cargo. 

(a)  General  information  and 
introduction.  This  section  of  the 
response  plan  must  include — 

(1)  A  list  of  tank  barges  covered  by  the 
plan,  which  must  include  the  country  of 
registry,  call  sign.  IMO  international 
numbers  (if  applicable),  and  official 
numbers  of  the  listed  tank  barges; 

(2)  The  name,  address,  and 
procedures  for  contacting  the  barge's 
owner  or  operator  on  a  24-hour  basis; 

(3)  A  hst  of  the  COTP  zones  in  which 
the  tank  barges  covered  by  the  plan 
intend  to  handle,  store,  or  transport  oil; 

(4)  A  table  of  contents  or  index  of 
sufficient  detail  to  permit  personnel 
with  responsibilities  under  the  response 
plan  to  locate  the  specific  sections  of  the 
plan;  and 

(5)  A  record  of  change(s)  page  used  to 
record  information  on  plan  reviews, 
updates  or  revisions. 

(b)  Notification  procedures.  This 
section  of  the  response  plan  must 
include  the  following  notification 
information: 

(1)  A  checklist  with  all  notifications. 
The  checklist  must  include  notifications 
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required  by  MARPOL  73/78,  33  CFR 
part  133,  and  any  applicable  State, 
including  telephone  or  other  contact 
numbers,  in  the  order  of  priority  and  the 
information  required  for  those 
notifications  to  be  made  by  the — 

(i)  Towing  vessel; 

(ii)  Vessel  owner  or  operator;  or 

(iii)  Qualified  individual. 

(2)  Identification  of  the  person(s)  to  be 
notified  of  a  discharge  or  substantial 
threat  of  a  discharge  of  oil.  If  the 
notifications  vary  due  to  the  location  of 
the  barge,  the  persons  to  be  notified  also 
must  be  identified  in  a  geographic- 
specific  appendix.  This  section  must 
separately  identify — 

(i)  The  individual(s)  or  organization(s) 
to  be  notified  by  the  towing  vessel;  and 

(ii)  The  individual(s)  or 
organization(s)  to  be  notified  by  shore- 
based  personnel. 

(3)  The  procedure*  for  notifying  the 
qualified  individuals  designated  by  the 
barge's  owner  or  operator. 

(4)  Identification  of  the  primary  and, 
if  available,  secondary  communications 
methods  by  which  the  notifications  will 
be  made,  consistent  with  the 
requirements  of  paragraph  (b)(1)  of  this 
section. 

(5)  The  information  that  is  to  be 
provided  in  the  initial  and  any  follow- 
up  notifications  required  by  paragraph 
(b)(1)  of  this  section. 

(i)  The  initial  notification  information 
must  include  at  least  the  following 
information: 

(A)  Towing  vessel  name  (if 
applicable): 

(B)  Tank  barge  name,  country  of 
registry,  and  official  number; 

(C)  Date  and  time  of  the  incident; 

(D)  Location  of  the  incident: 

(E)  Course,  speed,  and  intended  track 
of  towing  vessel  (if  applicable); 

(F)  Radio  station(s]  frequencies 
guarded  by  towing  vessel  (if  appUcable); 

(G)  Date  and  time  of  next  report; 

(H)  Type  and  quantity  of  oil  on  board; 

(I)  Nature  and  details  of  defects, 
deficiencies,  and  damage  (e.g., 
grounding,  collision,  hull  failure,  etc.); 

(J)  Details  of  pollution,  including 
estimate  of  oil  discharged  or  threat  of 
discharge; 

(K)  Weather  and  sea  conditions  on 
scene: 

(L)  Barge  size  and  type; 

(M)  Actions  taken  or  planned  by 
persons  on  scene; 

(N)  Current  condition  of  the  barge; 
and 

(O)  Details  of  injuries,  if  any. 

(ii)  After  the  transmission  of  the 
initial  notification,  as  much  as  possible 
of  the  information  essential  for  the 
protection  of  the  marine  environment  as 
is  appropriate  to  the  incident  must  be 
reported  to  the  appropriate  on-scene 


coordinator  in  a  follow-up  rep>ort.  I'his 
information  must  include — 

(A)  Additional  detail  on  the  type  of 
cargo  on  board; 

(B)  Additional  details  on  the 
condition  of  the  barge  and  ability  to 
transfer  cargo,  ballast,  and  fuel; 

(C)  Additional  details  on  the  quantity, 
extent  and  movement  of  the  pollution 
and  whether  the  discharge  is 
continuing; 

(D)  Any  changes  in  the  on-scene 
weather  or  sea  conditions;  and 

(E)  Actions  being  taken  with  regard  to 
the  discharge  and  the  movement  of  the 
vessel. 

(6)  Identification  of  the  person(s)  to  be 
notified  of  a  vessel  casualty  potentially 
a£fecting  the  seaworthiness  of  a  vessel 
and  the  information  to  be  provided  by 
the  towing  vessel  personnel  or 
tankermen.  as  applicable,  to  shore-based 
personnel  to  facilitate  the  assessment  of 
damage  stability  and  stress. 

(c)  Shipboard  spill  mitigation 
procedures.  This  section  of  the  response 
plan  must  include — 

(1)  Procedures  to  be  followed  by  the 
tankennan,  as  defined  in  46  CFR  35.35- 
1,  to  mitigate  or  prevent  any  discharge 
or  a  substantial  threat  of  such  a 
discharge  of  oil  resulting  from 
operational  activities  and  casualties. 
These  procedures  must  address 
personnel  actions  in  the  event  of  a — 

(i)  Transfer  system  leak; 

(ii)  Tank  overflow;  or 

(iii)  Suspected  cargo  tank  or  hull  leak; 

(2)  Procedures  in  tLe  order  of  priority 
for  the  towing  vessel  or  barge  owner  or 
operator  to  mitigate  or  prevent  any 
discharge  or  a  substantial  threat  of  such 
a  discharge  of  oil  in  the  event  of  the 
following  casualties  or  emergencies: 

(i)  Grounding  or  stranding; 

(ii)  Collision; 

(iii)  Explosion  or  fire,  or  both; 

(iv)  Hull  failure; 

(v)  Excessive  list;  and 

(3)  Procedures  for  tankermen  or 
towing  vessel  crew  to  employ  discharge 
removal  equipment  required  by  subpart 
B  of  this  part: 

(4)  The  procedures  for  the  internal 
transfer  of  cargo  in  an  emergency; 

(5)  The  procedures  for  ship-to-ship 
transfers  of  cargo  in  an  emergency: 

(i)  The  procedures  must  identify  the 
response  resources  necessary  to  carry 
out  the  transfers,  including — 

(A)  Fendering  equipment  (ship-to- 
ship  only); 

(B)  Transfer  hoses  and  connection 
equipment; 

(C)  Portable  pumps  and  ancillary 
equipment;  and 

(D)  Lightering  vessels  (ship-to-ship 
only). 

(ii)  Reference  can  be  made  to  separate 
oil  transfer  procedures  or  a  lightering 


plan  provided  that  safety  considerations 
are  summarized  in  the  response  plan. 

(iii)  The  location  of  all  equipment  and 
fittings,  if  any,  to  perform  such  transfers 
must  be  identified; 

(6)  The  procedures  and  arrangements 
for  emergency  towing,  including  the 
rigging  and  operation  of  any  emergency 
towing  equipment,  including  that 
required  by  subpart  B  of  this  part  aboard 
the  barge; 

(7)  The  location  and  procedures  for 
use  of  equipment  stowed  aboard  either 
the  barge  or  towing  vessel  to  mitigate  an 
oil  discharge; 

(8)  The  responsibilities  of  the  towing 
vessel  crew  and  facility  or  fleeting  area 
personnel,  if  any,  to  initiate  a  response 
and  supervise  shore-based  response 
resources; 

(9)  Damage  stability,  if  applicable,  and 
hull  stress  considerations  when 
performing  on  board  mitigation 
measures.  This  section  must  identify 
and  describe — 

(i)  Activities  in  which  the  towing 
vessel  crew  or  tankerman  is  trained  and 
qualified  to  execute  absent  shore-based 
support  or  advice; 

(ii)  The  individuals  who  shall  be 
notified  of  a  casualty  potentially 
aflecting  the  seaworthiness  of  the  barge; 
and 

(iii)  The  information  that  must  be 
provided  by  the  towing  vessel  to 
facilitate  the  assessment  of  damage 
stability  and  stress;  and 

(10)(i)  Location  of  barge  plans 
necessary  to  perform  salvage,  stability, 
and  hull  stress  assessments.  A  copy  of 
these  barge  plans  must  be  maintained 
ashore  by  either  the  barge  owner  or 
operator  or  the  vessel's  recognized 
classification  society.  The  response  plan 
must  indicate  the  shore  location  and  24- 
hour  access  procedures  of  the  following 
plans: 

(A)  General  arrangement  plan. 

(B)  Midship  section  plan. 

(C)  Lines  plan  or  table  of  offsets,  as 
available. 

(D)  Tank  tables;  and 

(ii)  Plans  for  offshore  oil  barges  must 
identify  the  shore  location  and  24-hour 
access  procedures  for  the  computerized 
shore-based  damage  stability  and 
residual  structviral  strength  calculation 
programs  required  by  §  155.240. 

(d)  Shore-based  response  activities. 
This  section  of  the  response  plan  must 
include  the  following  information: 

(1)  The  qualified  individual's 
responsibilities  and  authority,  including 
immediate  communication  with  the 
Federal  on-scene  coordinator  and 
notification  of  the  oil  spill  removal 
organization(s)  identified  in  the  plan. 

(2)  If  applicable,  procedures  for 
transferring  responsibility  for  direction 
of  response  activities  fi-om  towing  vessel 


personnel  or  tankennen  to  the  shore- 
based  spill  management  team. 

(3)  The  procedures  for  coordinating 
the  actions  of  the  barge  owner  or 
operator  of  qualified  individual  with  the 
action  of  the  predesignated  Federal  on- 
scene  coordinator  responsible  for 
overseeing  or  directing  those  actions. 

(4)  The  organizational  structure  that 
will  manage  the  barge  owner  or 
operator's  response  actions.  This 
structure  must  include  the  following 
functional  areas  and  must  further      i 
include  information  for  key  components 
within  each  functional  area: 

(i)  Command  and  control; 
(ii)  Public  information; 
(iii)  Safety; 

(iv)  Liaison  with  government 
agencies; 

(v)  Spill  response  operations; 
(vi)  Planning; 
(vii)  Logistics  support;  and 
(viii)  Finance. 

(5)  The  responsibilities  of,  duties  of, 
and  functional  job  descriptions  for  each 
oil  spill  management  team  position 
within  the  organizational  structure 
identified  in  paragraph  (d)(4)  of  this 
section. 

(e)  List  of  contacts.  The  name, 
location,  and  24-hour  contact 
information  for  the  following  key 
individuals  and  organizations  must  be 
included  in  this  section  or,  if  more 
appropriate,  in  a  geographic-specific 
appendix  and  referenced  in  this  "action: 

fl)  Barge  owner  or  operator. 

(2)  Qualified  individual  and  alternate 
qualified  individual  for  the  tank  barge's 
area  of  operation. 

(3)  Applicable  insurance 
representatives  or  surveyors  for  the 
barge's  area(s)  of  operation. 

(4)  Person(s)  witnin  the  oil  spill 
removal  organization  to  notify  for 
activation  of  that  oil  spill  removal 
organization  for  the  spill  scenirios 
identified  in  paragraph  (j)(5)  of  this 
section  for  the  barges's  area(s)  of 
operation. 

(5)  Person(s)  within  the  identified 
response  organization  to  notify  for 
activating  that  oroanization  to  provide: 

(i)  The  required  emergency  lightering 
required  by  §§  155.1050(1),  155.1052(g), 
155.1230(g),  and  155.2230(g),  as 
applicable  to  the  type  of  service  of  the 
barge(s);  and 

(ii)  The  required  salvage  and  fire 
fighting  required  by  §§  155.1050(k). 
155.1052(e),  155.1230(e),  and 
155.2230(e),  as  applicable  to  the  type  of 
service  of  the  barge(s). 

(6)  Person(s)  to  notify  for  activation  of 
the  spill  management  team  for  the  spill 
response  scenarios  identified  in 
paragraph  (j)(5)  of  this  section  for  the 
vessel's  area  of  operation. 

(f)  Training  procedures.  This  section 
of  the  response  plan  must  address  the 


training  procedures  and  programs  of  the 
barge  owner  or  operator  to  meet  the 
requirements  in  §  155.1055. 

Ig)  Exercise  procedures.  This  section 
of  the  response  plan  must  address  the 
exercise  program  carried  out  by  the 
barge  owner  or  operator  to  meet  the 
requirements  in  §  155.1060. 

(n)  Plan  review,  update,  revisions 
amendment,  and  appeal  procedure. 
This  section  of  the  response  plan  must 
address — 

(1)  The  procedures  to  be  followed  by 
the  barge  owTier  or  operator  to  meet  the 
requirements  of  §  155.1070;  and 

(2)  The  procedures  to  be  followed  for 
any  post-discharge  review  of  the  plan  to 
evaluate  and  validate  its  effectiveness. 

(i)  On  board  notification  checklist  and 
emergency  procedures.  This  portion  of 
the  response  plan  must  be  maintained 
in  the  documentation  container  aboard 
the  unmanned  beirge.  The  owner  or 
operator  of  an  unmanned  tank  barge 
subject  to  this  section  shall  provide  the 
personnel  of  the  towang  vessel,  fleeting 
area,  or  facility  that  the  barge  may  be 
moored  at  with  the  information  required 
by  this  paragraph  and  the 
responsibilities  that  the  plan  indicates 
will  be  carried  out  by  these  persoimel. 
The  on  board  notification  checklist  and 
emergency  procedures  must  include — 

(1)  The  toll-free  number  of  the 
National  Response  Center; 

(2)  The  name  and  procedures  for 
contacting  a  primary  qualified 
individual  and  at  least  one  alternate  on 
d  24-hoiir  basis; 

(3)  The  name,  address,  and  procedure 
for  contacting  the  vessel's  owner  or 
operator  on  a  24-hour  basis; 

(4)  The  list  of  information  to  be 
provided  in  the  notification  by  the 
reporting  personnel; 

(5)  A  statement  of  responsibilities  of 
and  actions  to  be  taken  by  reporting 
personnel  after  an  oil  discharge  or 
substantial  threat  of  such  discharge;  and 

(6)  The  information  contained  in 
paragraph  (c)(1)  of  this  section. 

(j)  Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  tank  barge 
operates.  A  geographic-specific 
appendix  must  be  included  for  each 
COTP  zone  identified.  The  appendices 
must  include  the  following  information 
or  identify  the  location  of  such 
information  within  the  plan: 

(1)  A  list  of  the  geographic  areas  (port 
areas,  rivers  and  canals.  Great  Lakes, 
inland,  nearshore,  offshore,  and  open 
ocean  areas)  in  which  the  barge  intends 
to  handle,  store,  or  transport  oil  within 
the  applicable  COTP  zone. 

(2)  The  volume  and  group  of  oil  on 
which  the  required  level  of  response 
resources  are  calculated. 

(3)  Required  Federal  or  State 
notifications  applicable  to  the 


geographic  areas  in  which  the  barge 
operates. 

(4)  Identification  of  the  quaUfied 
individuals. 

(5)  Identification  of  the  oil  spill 
removal  organization(s)  that  are 
identified  and  ensured  available, 
through  contract  or  other  approved 
means  and  the  spill  management  team 
to  provide  the  response  resources 
necessary  to  respond  to  the  following 
spill  scenarios: 

(i)  An  average  most  probable 
discharge. 

(ii)  A  maximum  most  probable 
discharge. 

(iii)  A  worst  case  discharge  to  the 
maximum  extent  practicable. 

(6)  The  organization(s)  identified  to 
meet  the  provisions  of  paragraph  (j)(5) 
of  this  section  must  be  capable  of 
providing  the  equipment  and  supplies 
necessary  to  meet  the  provisions  of 
§§  155.1050,  155.1052, 155.1230.  and 
155.2230,  as  appropriate,  and  sources  of 
trained  personnel  to  continue  operation 
of  the  equipment  and  staff  the  oil  spill 
removal  organization(s)  and  spill 
management  team  identified  for  the  first 
seven  days  of  the  response. 

(7)  The  appendix  must  list  the 
response  resources  and  related 
information  required  under  §§  155.1050, 
155.1052,  155.1230,  155.2230.  and 
Appendix  B  of  this  part,  as  appropriate. 

(8)  If  the  oil  spill  removal 
organization(s)  providing  the  necessary 
response  resources  has  been  evaluated 
by  the  Coast  Guard  and  their  capability 
has  been  determined  to  equal  or  exceed 
the  response  capability  needed  by  the 
vessel,  the  appendix  may  identify  only 
the  organization  and  their  applicable 
classification  and  not  the  information 
required  in  paragraph  (j)(7)  of  this 
section. 

(9)  The  appendix  must  also  separately 
list  the  companies  identified  to  provide 
the  salvage,  barge  firefighting, 
Hghtering,  and  if  applicable,  dispersant 
capabilities  required  in  this  subpart. 

(k)  Appendices  for  barge-specific 
information.  Because  many  of  the  tank 
barges  covered  by  a  response  plan  may 
be  of  the  same  design,  this  information 
does  not  need  to  be  repeated  provided 
the  plan  identifies  the  tank  barges  to 
which  the  same  information  would 
apply.  The  information  must  be  part  of 
the  response  plan  unless  specifically 
noted.  This  section  must  include  for 
each  barge  covered  by  the  plan  the 
following  information: 

(1)  List  of  the  principal  characteristics 
of  the  vessel. 

(2)  Capacities  of  all  cargo,  fuel,  lube 
oil,  and  ballast  tanks. 

(3)  The  total  volumes  and  cargo 
group(s)  of  oil  cargo  that  would  be 
involved  in  the — 
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(i)  Maximum  most  probable 
discharge;  and 
tii]  Worst  case  discharge. 

(4)  Diagrams  showing  location  of  all 
tanks  aboard  the  barge. 

(5)  General  arrangement  plan  (can  be 
maintained  separately  providing  that 
the  location  is  identified). 

(6)  Midships  section  plan  (can  be 
maintained  separately  providing  that 
the  location  is  identified). 

(7)  Cargo  and  fuel  piping  diagrams 
and  pumping  plan,  as  applicable  (can  be 
maintained  separately  providing  that 
the  location  is  identified). 

(8)  Damage  stability  data,  if 
applicable. 

(9)  Location  of  cargo  and  fuel  stowage 
plan  for  barge(s)  (normally  maintained 
separately). 

(10)  Location  of  information  on  the 
name,  description,  physical  and 
chemical  characteristics,  health  and 
safety  hazards,  and  spill  and  firefighting 
procedures  for  the  oil  cargo  aboard  the 
barge.  A  material  safety  data  sheet 
meeting  the  requirements  of  29  CFR 
1910.1200,  cargo  information  required 
by  33  CFR  154.310,  or  equivalent  will 
meet  this  requirement.  This  information 
can  be  maintained  separately. 

§t55''04S    OMpon—  ptan  requlrwrwnf 
or  <e<>s«s  carrying  oil  as  a  seconclary 
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>^,  General  information  and 
introduction.  This  section  of  the 
response  plan  must  include — 

(1)  The  vessel's  name,  country  of 
registry,  call  sign,  official  number,  and 
IMO  international  number  (if 
applicable).  If  the  plan  covers  multiple 
vessels,  this  information  must  be 
provided  for  each  vessel; 

(2)  The  name,  address,  and 
procedures  for  contacting  the  vessel's 
owner  or  operator  on  a  24-hour  basis; 

(3)  A  list  of  COT?  zones  in  which  the 
vessel  intends  to  handle,  store,  or 
transport  oil; 

(4)  A  table  of  contents  or  index  of 
sufficient  detail  to  permit  personnel 
with  responsibilities  under  the  response 
plan  to  locate  the  specific  sections  of  the 
plan;  and 

(5)  A  record  of  change(s)  page  used  to 
record  information  on  plan  updates  or 
revisions. 

(6)  As  required  in  paragraph  (c)  of  this 
section,  the  vessel  owner  or  operator 
must  list  in  his  or  her  plan  the  total 
volume  of  oil  carried  in  bulk  as  cargo. 

(i)  For  vessels  that  transfer  a  portion 
of  their  fuel  as  cargo,  25  percent  of  the 
fuel  capacity  of  the  vessel  plus  the 
capacity  of  any  oil  cargo  tank(s)  will  be 
assumeid  to  be  the  cargo  volume  for 
determining  applicable  response  plan 
requirements  unless  the  vessel  owner  or 
operator  indicates  otherwise. 


(ii)  A  vessel  ovsner  or  operator  can  use 
a  volimie  less  than  25  percent  if  he  or 
she  submits  historical  data  with  the 
plan  that  substantiates  the  transfer  of  a 
lower  percentage  of  its  fuel  capacity 
between  refuelings. 

(b)  Notification  procedures.  This 
section  of  the  response  plan  must 
include  the  following  notification 
information: 

(1)  A  checklist  with  all  notifications, 
including  telephone  or  other  contact 
numbers,  in  the  order  of  priority  to  be 
made  by  shipboard  or  shore-based 
personnel  and  the  information  required 
for  those  notifications.  Notifications 
must  include  those  required  by — 

(i)  MARPOL  73/78  and  33  CFR  part 
153;  and 
(ii)  Any  applicable  State. 

(2)  Identification  of  the  person(s)  to  be 
notified  of  a  discharge  or  substantial 
threat  of  discharge  of  oil.  If  notifications 
vary  due  to  vessel  location,  the 
p>erson(s)  to  be  notified  also  must  be 
identified  in  a  geographic-specific 
appendix.  This  section  must  separately 
identify — 

(i)  Tne  individual(s)  or  organization(s) 
to  be  notified  by  shipboard  personnel; 
and 

(ii)  The  individual(s)  or 
organization(s)  to  be  notified  by  shore- 
based  personnel. 

(3)  The  procedures  for  notifying  the 
qualified  individual  and  alternate 
qualified  individual. 

(4)  Descriptions  of  the  primary  and,  if 
available,  secondary  conununication 
methods  by  which  the  notifications  will 
be  made,  consistent  with  the 
requirements  in  paragraph  (b)(1)  of  this 
section. 

(5)  The  information  that  is  to  be 
provided  in  the  initial  and  any  follow- 
up  notifications  required  by  paragraph 
(b)(1)  of  this  section. 

(i)  The  initial  notification  may  be 
submitted  in  accordance  with  IMO 
Resolution  A648(16)  "General 
Principles  for  Ship  Reporting  Systems 
and  Ship  Reporting  Requirements."  It 
must  include  at  least  the  following 
information: 

(A)  Vessel  name,  country  of  registry, 
call  sign,  IMO  international  number  (if 
applicable),  and  official  number  (if  any); 

(B)  Date  and  time  of  the  incident; 

(C)  Location  of  the  incident; 

(D)  Course,  speed,  and  intended  track 
of  vessel; 

(E)  Radio  station(s)  and  fi-equencies 
guarded; 

(F)  Date  and  time  of  next  report; 

(G)  Type  and  Quantity  of  oil  on  board; 
(H)  Nature  and  detail  of  defects, 

deficiencies,  and  damage  (e.g., 
grounding,  collision,  hull  failure,  etc.); 

(I)  Details  of  pollution,  including 
estimate  of  oil  discharged  or  threat  of 
discharge; 


(J)  Weather  and  sea  conditions  on 
scene; 

(K)  Ship  size  and  type; 

(L)  Actions  taken  or  planned  by 
persons  on  scene; 

(M)  Current  conditions  of  the  vessel; 
and 

(N)  Number  of  crew  and  details  of 
injuries,  if  any. 

(ii)  After  the  transmission  of  the 
iiutial  notification,  as  much  as  possible 
of  the  information  essential  for  the 
projection  of  the  marine  environment  as 
is  appropriate  to  the  incident  must  be 
reported  to  the  appropriate  on-scene 
coordinator  in  a  follow-up  report.  This 
information  must  include — 

(A)  Additional  details  on  the  type  of 
cargo  on  board; 

(B)  Additional  details  on  the 
condition  of  the  vessel  and  ability  to 
transfer  cargo,  ballast,  and  fuel; 

(C)  Additional  details  on  the  quantity, 
extent  and  movement  of  the  pollution 
and  whether  the  discharge  is 
continuing; 

(D)  Any  changes  in  the  on-scene 
weather  or  sea  conditions;  and 

(E)  Actions  being  taken  with  regard  to 
the  discharge  and  the  movement  of  the 
ship. 

(c)  Shipboard  spill  mitigation 
procedures.  This  section  of  the  response 
plan  must  identify  the  vessel's  total 
volumes  of  oil  carried  in  bulk  as  cargo 
and  meet  the  applicable  requirements  of 
this  paragraph  as  in  paragraph  (a)(6)  of 
this  section. 

(1)  For  vessels  carrying  100  barrels  or 
less  of  oil  in  bulk  as  cargo,  the  plan 
must  include  a  basic  emergency  action 
checklist  for  vessel  personnel  including 
notification  and  actions  to  be  taken  to 
prevent  or  mitigate  any  discharge  or 
substantial  threat  of  such  a  discharge  of 
oil  from  the  vessel. 

(2)  For  vessels  carrying  over  100 
barrels  of  oil  but  not  exceeding  5,000 
barrels  of  oil  in  bulk  as  cargo,  the  plan 
must  include — 

(i)  Detailed  information  on  actions  to 
be  taken  by  vessel  personnel  to  prevent 
or  mitigate  any  discharge  or  substantial 
threat  of  such  a  discharge  of  oil  fi^m  the 
vessel  due  to  operational  activities  or 
casualtiL.s; 

(ii)  Detailed  information  on  damage 
control  procedures  to  be  followed  by 
vessel  personnel; 

(iii)  Detailed  procedures  for  internal 
or  external  transfer  of  oil  in  bulk  as 
cargo  in  an  emergency;  and 

(iv)  Procedures  for  use  of  any 
equipment  carried  aboard  the  vessel  for 
spill  mitigation. 

(3)  For  vessels  carrying  over  5,000 
barrels  of  oil  as  a  secondary  cargo,  the 
plan  must  provide  the  information 
required  by  §  155.1035(c)  for  shipboard 
spill  mitigation  procedures. 


(4)  For  all  vessels,  the  plan  must 
include  responsibilities  and  actions  to 
be  taken  by  vessel  personnel,  if  any,  to 
initiate  a  response  and  supervise  shore- 
based  response  resources. 

(d)  Shore-based  response  activities. 
This  section  of  the  response  plan  must 
include  the  following  information: 

(1)  The  qualified  individual's 
responsibilities  and  authority,  including 
immediate  communication  with  the 
Federal  on-scene  coordinator  and 
notification  of  the  oil  spill  removal 
organization(s)  identified  in  the  plan. 

(2)  If  applicable,  procedures  for 
transferring  responsibility  for  direction 
of  response  activities  from  vessel 
persoimel  to  the  shore-based  spill 
management  team. 

(3)  The  procedures  for  coordinating 
the  actions  of  the  vessel  owner  or 
operator  with  the  actions  of  the 
predesignated  Federal  on-scene 
coordinator  responsible  for  overseeing 
or  directing  those  actions. 

(4)  The  organizational  structure  that 
will  be  used  to  manage  the  response 
actions.  This  structure  must  include  the 
following  functional  areas  and  must 
further  include  information  for  key 
components  within  each  functional 
area: 

(i)  Command  and  control; 
(ii)  Public  information; 
(iii)  Safety; 

(iv)  Liaison  with  government 
agencies; 

(v)  Spill  response  operations; 
(vi)  Planning; 
(vii)  Logistics  support;  and 
(viii)  Finance. 

(5)  The  responsibilities,  duties,  and 
functional  job  description  for  each  oil 
spill  management  team  member  within 
the  organizational  structure  identified  in 
paragraph  (d)(4)  of  this  section. 

(e)  List  of  contacts.  The  name, 
location,  and  24-hour  contact 
information  for  the  following  key 
individuals  or  organizations  must  be 
included  in  this  section  or,  if  more 
appropriate,  in  a  geographic-specific 
appendix  and  referenced  in  this  section: 

(1)  Vessel  owner  or  operator,  and  if 
applicable,  charterer. 

(2)  Qualified  individual  and  alternate 
qualified  individual  for  the  vessel's  area 
of  operation. 

(3)  Vessel's  local  agent(s),  if 
applicable,  for  the  vessel's  area  of 
operation. 

(4)  Applicable  insurance 
representatives  or  surveyors  for  the 
vessel's  area  of  operation. 

(5)  Person(s)  within  the  identified  oil 
spill  removal  organization(s)  to  notify 
for  activation  of  the  oil  spill  removal 
organization(s)  identified  under 
paragraph  (i)(3)  of  this  section  for  the 
vessel's  area  of  operation. 


(6)  Person(s)  to  notify  for  activation  of 
the  spill  management  team. 

(f)  Training  procedures.  (1)  This 
section  of  the  response  plan  must 
address  the  training  procedures  and 
programs  of  the  vessel  owner  or 
operator.  The  vessel  owner  or  operator 
shall  ensure  that — 

(i)  All  persormel  with  responsibilities 
under  the  plan  receive  training  in  their 
assigrunents  and  refresher  training  as 
necessary,  and  participate  in  exercises 
required  under  paragraph  (g)  of  this 
section.  Documented  work  experience 
can  be  used  instead  of  training;  and 

(ii)  Records  of  this  training  are 
maintained  aboard  the  vessel,  at  the 
U.S.  location  of  the  spill  management 
team,  or  with  the  qualified  individual. 
The  plan  must  specify  where  the 
records  are  located. 

(2)  Nothing  in  this  section  relieves  the 
vessel  owner  or  operator  from 
responsibility  to  ensure  that  all  private 
shore-based  response  personnel  are 
trained  to  meet  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
standards  for  emergency  response 
operations  in  29  CFR  1910.120. 

(g)  Exercise  procedures.  This  section 
of  the  response  pltm  must  address  the 
exercise  program  carried  out  by  the 
vessel  owner  or  operator  to  evaluate  the 
ability  of  vessel  and  shore-based 
personnel  to  perform  their  identified 
functions  in  the  plan.  The  required 
exercise  frequency  for  each  category  of 
vessel  is  as  follows: 

(1)  For  vessels  carrying  100  barrels  or 
less  of  oil  as  cargo^ 

(i)  On  board  spill  mitigation 
procedures  and  qualified  individual 
notification  exercises  must  be 
conducted  annually;  and 

(ii)  Shore-based  oil  spill  removal 
organization  exercises  must  be 
conducted  biennially. 

(2)  For  vessels  carrying  over  100 
barrels  and  up  to  5,000  barrels  of  oil  in 
bulk  as  cargo— 

(i)  On  board  emergency  procedures 
and  qualified  individual  notification 
exercises  must  be  conducted  quarterly; 
and 

(ii)  Shore-based  oil  spill  removal 
organization  exercises  must  be 
conducted  annually. 

(3)  Vessels  carrying  over  5,000  barrels 
of  oil  in  bulk  as  cargo  must  meet  the 
exercise  requirement  of  §  155.1060. 

(h)  Plan  review,  update,  revision, 
amendment,  and  appeal  procedures. 
This  section  of  the  response  plan  must 
address — 

(1)  The  procedures  to  be  followed  by 
the  vessel  owner  or  operator  to  meet  the 
requirement  of  §  155.1070;  and 

(2)  The  procedures  to  be  followed  for 
any  post-discharge  review  of  the  plan  to 
evaluate  and  validate  its  effectiveness 


(i)  Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  vessel 
operates.  A  geographic-specific 
appendix  must  be  included  for  each 
CCDTP  zone  identified.  The  appendix 
must  include  the  following  information 
or  identify  the  location  of  such 
information  within  the  plan: 

(1)  Required  Federal  or  State 
notifications  applicable  to  the 
geographic  areas  in  which  a  vessel 
operates. 

(2)  Identification  of  the  qualified 
individuals. 

(3)  A  list  of  the  oil  spill  removal 
organization(s)  and  the  spill 
management  team(s)  available  to 
respond  to  the  vessel's  worst  case  oil 
dischfu^e  in  each  COTP  zone  in  which 
a  vessel  operates.  The  oil  spill  removal 
organization(s)  identified  must  be 
capable  of  commencing  oil  spill 
contaiiunent  and  on-water  recovery 
within  the  response  times  listed  for  Tier 
1  in  §  155.1050(g);  providing  temporary 
storage  of  recovered  oil;  and  conducting 
shoreline  protection  and  cleanup 
operations.  An  oil  spill  removal 
organization  may  not  be  identified  in 
the  plan  unless  the  organization  has 
provided  written  consent  to  being 
identified  in  the  plan  as  an  available 
resource. 

(j)  Appendices  for  vessel -specific 
information.  This  section  must  include 
for  each  vessel  covered  by  the  plan  the 
following  information: 

(1)  List  of  the  vessel's  principal 
characteristics  (i.e.,  length,  beam,  gross 
toimage,  etc.). 

(2)  Capacities  of  all  cargo,  fuel,  lube 
oil,  ballast,  and  fresh  water  tanks. 

(3)  The  total  volume  and  cargo  groups 
of  oil  cargo  that  would  be  involved  in 
the— 

(i)  Maximum  most  probable 
discharge;  and 
(ii)  Worst  case  discharge. 

(4)  Diagrams  showing  location  of  all 
tanks. 

(5)  Cargo  and  fuel  piping  diagrams 
and  pumping  plan  as  applicable.  These 
diagrams  and  plans  can  be  maintained 
separately  aboard  the  vessel  providing 
the  response  plan  identifies  the 
location. 

(6)  Location  of  information  on  the 
name,  description,  physical  and 
chemical  characteristics,  health  and 
safety  hazards,  and  spill  and  firefighting 
procedures  for  the  oil  cargo  aboard  the 
vessel.  A  material  safety  data  sheet 
meeting  the  requirements  of  29  CFR 
1910.1200,  cargo  information  required 
by  33  CFR  154.310,  or  the  equivalent, 
will  meet  this  requirement.  "This 
information  can  be  maintained 
separately  on  board  the  vessel, 
providing  the  response  plan  identifies 
the  location. 
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(aj  The  following  criteria  must  be 
used  to  evaluate  the  operability  of 
response  resources  identified  in  the 
response  plan  for  the  specified 
operating  environment: 

(1)  Table  1  of  Appendix  B  of  this  part, 
(i)  The  criteria  in  Table  1  of  Appendix 

B  of  this  part  are  to  be  used  solely  for 
identification  of  appropriate  equipment 
in  a  response  plan. 

(ii)  These  criteria  reflect  conditions 
used  for  planning  purposes  to  select 
mechanical  response  equipment  and  are 
not  conditions  that  would  limit 
response  actions  or  affect  normal  vessel 
operations. 

(2)  Limitations  that  are  identified  in 
the  Area  Contingenc7  Plans  for  the 
COTP  zones  in  which  the  vessel 
operates,  including — 

(i)  Ice  conditions: 

(ii|  Debris; 

(iii)  Temperature  ranges;  and 

(iv)  Weamer-related  visibility. 

(b)  The  COTP  may  reclassify  a 
specific  body  of  water  or  location  within 
the  COTP  zone.  Any  reclassifications 
will  be  identified  in  the  applicable  Area 
Contingency  Plan.  Reclassifications  may 
be  to — 

(1)  A  more  stringent  operating 
environment  if  the  prevailing  wave 
conditions  exceed  the  significant  wave 
height  criteria  during  more  than  35 
percent  of  the  year;  or 

(2)  A  less  stringent  operating 
environment  if  the  prevailing  wave 
conditions  do  not  exceed  the  significant 
wave  height  criteria  for  the  less 
stringent  operating  environment  during 
more  than  35  percent  of  the  year. 

(c)  Response  equipment  must — 

(1)  Meet  or  exceed  the  criteria  Usted 
in  Table  1  of  Appendix  B  of  this  part; 

(2)  Be  capable  of  functioning  in  the 
applicable  operating  environment;  and 

(3)  Be  appropriate  for  the  petroleum 
oil  carried. 

(d)  The  owner  or  operator  of  a  vessel 
that  carries  groups  I  through  FV 
petroleum  oil  as  a  primary  cargo  shall 
identify  in  the  response  plan  and  ensure 
the  availability  of.  through  contract  or 
other  approved  means,  the  response 
resources  that  will  respond  to  a 
discharge  up  to  the  vessel's  average 
most  probable  discharge. 

(1)  For  a  vessel  that  carries  groups  I 
through  IV  petroleum  oil  as  its  primary 
cargo,  the  response  resources  must 
include — 

(i)  Containment  boom  in  a  quantity 
equal  to  twice  the  length  of  the  largest 
vessel  involved  in  the  transfer  and 
capable  of  being  deployed  at  the  site  of 
oil  transfer  operations — 


(A)  Within  1  hour  of  detection  of  a 
spill,  when  the  transfer  is  conducted 
between  0  and  12  miles  from  the  nearest 
shoreline;  or 

(B)  Within  1  hour  plus  travel  time 
from  the  nearest  shoreline,  based  on  an 
on-water  speed  of  5  knots,  when  the 
transfer  is  conducted  over  12  miles  up 
to  200  miles  from  the  nearest  shoreline; 
and 

(ii)  Oil  recovery  devices  and 
recovered  oil  storage  ca()acity  capable  of 
being  at  the  transfer  site — 

(A)  Within  2  hours  of  the  detection  of 
a  spill  during  transfer  operations,  when 
the  transfer  is  conducted  between  0  and 
12  miles  from  the  nearest  shoreline;  or 

(B)  Within  1  hour  plus  travel  time 
from  the  nearest  shoreline,  based  on  an 
on-water  speed  of  5  knots,  when  the 
transfer  is  conducted  over  12  miles  up 
to  200  miles  from  the  nearest  shoreline. 

(2)  For  locations  of  multiple  vessel 
transfer  operations,  a  vessel  may 
identify  the  same  equipment  as 
identified  by  other  vessels,  provided 
that  each  vessel  has  ensured  access  to 
the  equipment  through  contract  or  other 
approved  means.  Under  these 
circtmistances.  prior  approval  by  the 
Coast  Guard  is  not  required  for 
temporary  changes  in  the  contracted  oil 
spill  removal  organization  under 

S  155.1070(c)(5). 

(3)  The  owner  or  operator  of  a  vessel 
conducting  transfer  operations  at  a 
facility  required  to  submit  a  response 
plan  under  33  CFR  154.1017  is  required 
to  plan  for  and  identify  the  response 
resources  required  in  paragraph  (d)(1)  of 
this  section.  However,  the  owner  or 
operator  is  not  required  to  ensure  by 
contract  or  other  means  the  availability 
of  such  resources. 

(e)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of.  through  contract  or  other 
approved  means,  the  response  resources 
necessary  to  respond  to  a  discharge  up 
to  the  vessel's  maximum  most  probable 
discharge  volume. 

(1)  These  resources  must  be 
positioned  such  that  they  can  arrive  at 
the  scene  of  a  discharge  within — 

(i)  12  hours  of  the  discovery  of  a 
discharge  in  higher  volimie  port  areas 
and  the  Great  Lakes; 

(ii)  24  hours  of  the  discovery  of  a 
discharge  in  all  rivers  and  canals, 
inland,  nearshore  and  offshore  areas; 
and 

(iii)  24  hours  of  the  discovery  of  a 
discharge  plus  travel  time  from  shore  for 
open  ocean  areas. 

(2)  The  necessary  response  resources 
include  sufficient  containment  boom, 
oil  recovery  devices,  and  storage 
capacity  for  any  recovery  of  up  to  the 


maximum  most  probable  discharge 
planning  voliune. 

(3)  The  response  plan  must  identify 
the  storage  location,  make,  model,  and 
effective  daily  recovery  capacity  of  each 
oil  recovery  device  that  is  identified  for 
plan  credit. 

(4)  The  response  resources  identified 
for  responding  to  a  maximum  most 
probable  discharge  must  be  positioned 
to  be  capable  of  meeting  the  planned 
arrival  times  in  this  paragraph.  The 
COTP  with  jurisdiction  over  the  area  in 
which  the  vessel  is  operating  must  be 
notified  whenever  the  identified 
response  resources  are  not  capable  of 
meeting  the  planned  arrival  times. 

(f)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  the  response  resources 
necessary  to  respond  to  discharges  up  to 
the  worst  case  discharge  volume  of  the 
oil  cargo  to  the  maximum  extent 
practicable. 

(1)  The  location  of  these  resources 
must  be  suitable  to  meet  the  response 
times  identified  for  the  applicable 
geographic  area(s)  of  operation  and 
response  tier. 

(2)  The  response  resources  must  be 
appropriate  for — 

fi)  The  capacity  of  the  vessel; 

(ii)  Group(s)  oi  petroleum  oil  carried 
as  cargo;  and 

(iii)  The  geographic  area(s)  of  vessel 
operation. 

(3)  The  resources  must  include 
sufficient  boom,  oil  recovery  devices, 
and  storage  capacity  to  recover  the 
planning  volumes. 

(4)  The  response  plan  must  identify 
the  storage  location,  make,  model,  and 
effective  daily  recovery  capacity  of  each 
oil  recovery  device  that  is  identified  for 
plan  credit. 

(5)  The  guidelines  in  Appendix  B  of 
this  part  must  be  used  for  calculating 
the  quantity  of  response  resources 
required  to  respond  at  each  tier  to  the 
worst  case  discharge  to  the  maximum 
extent  practicable. 

(6)  When  determining  response 
resources  necessary  to  meet  the 
requirements  of  this  paragraph  (f)(6),  a 
portion  of  those  resources  must  be 
capable  of  use  in  close-to-shore 
response  activities  in  shallow  water. 
The  following  percentages  of  the 
response  equipment  identified  for  the 
applicable  geographic  area  must  be 
capable  of  operating  in  waters  of  6  feet 
or  less  depth: 

(i)  Open  ocean — none, 
(ii)  Offshore — 10  percent, 
(iii)  Nearshore,  inland.  Great  Lakes, 
and  rivers  and  canals — 20  percent. 

(7)  Response  resources  identified  to 
meet  the  requirements  of  paragraph 


(f)(6)  of  this  section  are  exempt  from  the 
significant  wave  height  planning 
requirements  of  Table  1  of  Appendix  B 
of  this  part. 

(g)  Response  equipment  identified  to 
respond  to  a  worst  case  discharge  must 
be  capable  of  arriving  on  scene  within 
the  times  specified  in  this  paragraph  for 
the  applicable  response  tier  in  a  higher 
volume  port  area.  Great  Lakes,  and  in 
other  areas.  Response  times  for  these 
tiers  from  the  time  of  discovery  of  a 
discharge  are — 


Tier  1 

Tier  2 

Tiers 

Higher  vol- 

12 hrs  .. 

36  hrs  .. 

60  hrs 

ume  port 

area  (ex- 

cept tank- 

ers rn 

Prince  Wil- 

liam Sound 

covered  by 

§155.1135). 

Great  Lakes  .. 

18hrs  .. 

42  hrs  .. 

66  hrs 

All  other  riv- 

24 hrs  .. 

48  hrs  .. 

72  hrs 

ers  &  ca- 

nals, inland. 

nearshore, 

and  off- 

shore areas. 

Open  ocean 

24  hrs* 

48hrs+ 

72  hrs+ 

(plus  travel 

time  from 

shore). 

(h)  For  the  purposes  of  arranging  for 
response  resources  through  contract  or 
other  approved  means,  response 
equipment  identified  for  Tier  1  plan 
credit  must  be  capable  of  being 
mobilized  and  enroute  to  the  scene  of  a 
discharge  within  2  hours  of  notification. 
The  notification  procedures  identified 
in  the  plan  must  provide  for  notification 
and  authorization  for  mobilization  of 
identified  Tier  1  response  resources — 

(1)  Either  directly  or  through  the 
qualified  individual;  and 

(2)  Within  30  minutes  of  a  discovery 
of  a  dischcirge  or  substantial  threat  of 
discharge. 

(i)  Response  resources  identified  for 
Tier  2  and  Tier  3  plan  credit  must  be 
capable  of  arriving  on  scene  within  the 
time  listed  for  the  applicable  tier. 

(j)  The  response  plan  for  a  vessel 
carrying  group  II  or  III  persistent 
petroleiun  oils  as  a  primary  cargo  that 
operates  in  areas  with  year-round  pre- 
approval  for  dispersant  use  may  request 
a  credit  against  up  to  25%  of  the  on- 
water  oil  recovery  capability  for  each 
worst  case  discharge  tier  necessary  to 
meet  the  requirements  of  this  subpart. 
To  receive  this  credit,  the  vessel  owraer 
or  operator  shall  identify  in  the 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  the  dispersants  and  the 
necessary  resources  to  apply  those 


agents  appropriate  for  the  type  of  oil 
carried  and  to  monitor  the  effectiveness 
of  the  dispersants.  The  extent  of  the 
credit  will  be  based  on  the  volumes  of 
dispersant  available  to  sustain 
operations  at  manufactiu^rs* 
recommended  dosage  rates.  Dispersant 
resources  identified  for  plan  credit  must 
be  capable  of  being  on  scene  within  12 
hours  of  discovery  of  a  discharge. 

Note:  Identification  of  these  resources  does 
not  imply  that  they  will  be  authorized  for 
use.  Actual  authorization  for  use  during  a 
spill  response  will  be  governed  by  the 
provisions  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan  (40 
CFR  part  300)  and  the  applicable  Area 
Contingency  Plan. 

(k)(l)  The  owner  or  operator  of  a 
vessel  carrying  groups  I  through  IV 
petroleum  oil  as  a  primary  cargo  must 
identify  in  the  response  plan  and  ensure 
the  availability  of,  through  contract  or 
other  approved  means,  the  following 
resources: 

(i)  A  salvage  company  with  expertise 
£ind  equipment. 

(ii)  A  company  wath  vessel 
firefighting  capabiUty  that  will  respond 
to  casualties  in  the  area(s)  in  which  the 
vessel  will  operate. 

(2)  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resources  required  under  paragraph 
(k)(l)  of  this  section  capable  of  being 
deployed  to  the  areas  in  which  the 
vessel  will  operate.  Provider(s)  of  these 
services  may  not  be  listed  in  the  plan 
unless  they  have  provided  written 
consent  to  be  listed  in  the  plan  as  an 
available  resource. 

(3)  To  meet  this  requirement  in  a 
response  plan  submitted  for  reapproval 
on  or  after  February  18,  1998,  the 
identified  resources  must  be  capable  of 
being  deployed  to  the  port  nearest  to  the 
area  in  which  the  vessel  operates  within 
24  hours  of  notification. 

(1)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  pefroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of.  through  contract  or  other 
approved  means,  certain  response 
resources  required  by 
§  155.1035(c)(5)(ii)  or  §  155.1040(c)(5)(i), 
as  appropriate. 

(1)  These  resources  must  include — 
(i)  Fendering  equipment; 

(ii)  Transfer  hoses  and  coimection 
equipment;  and 

(iii)  Portable  pumps  and  ancillary 
equipment  necessary  to  offload  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2)  These  resources  must  be  capable  of 
reaching  the  locations  in  which  the 
vessel  operates  within  the  stated  times 
following  notification: 


(i)  Inland  (except  tankers  in  IMnce 
William  Sound  covered  by  §  155.1130), 
nearshore.  and  Great  Lakes  waters — 12 
hours. 

(ii)  Offshore  waters  and  rivers  and 
canals — 18  hours. 

(iii)  Open  ocean  waters — 36  hours. 

(3)  For  barges  operating  on  rivers  and 
canals  as  defined  in  this  subpart,  the 
requirements  of  this  paragraph  (1)(3) 
may  be  met  by  listing  resources  capable 
of  meeting  the  response  times  in 
paragraph  (1)(2)  of  this  section.  Such 
resources  may  not  be  identified  in  a 
plan  unless  the  response  organization 
has  provided  written  consent  to  be 
listed  in  a  plan  as  an  available  resource. 

(m)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  pefroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of,  through  confract  or  other 
approved  means,  response  resources 
necessary  to  perform  shoreline 
protection  operations. 

(1)  The  response  resources  must 
include  the  quantities  of  boom  listed  in 
Table  2  of  Appendix  B  of  this  part, 
based  on  the  areas  in  which  the  vessel 
operates. 

(2)  Vessels  that  intend  to  offload  thefr 
cargo  at  the  Louisiana  Offshore  Oil  Port 
(LOOP)  marine  terminal  are  not 
required  to  comply  with  the 
requirements  of  this  paragraph  when 
they  are  within  the  offshore  area  and 
imder  one  of  the  following  conditions: 

(i)  Approaching  or  departing  the 
LOOP  marine  terminal  within  the  LOOP 
Shipping  Safety  Fairway,  as  defined  in 
33  CFR  166.200. 

(ii)  Moored  at  the  LOOP  marine 
terminal  for  the  purposes  of  cargo 
transfer  operations  or  anchored  in  the 
designated  anchorage  area  awaiting 
discharge. 

(n)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  an  oil  spill  removal 
organization  capable  of  effecting  a 
shoreline  cleanup  operation 
commensurate  with  the  quantity  of 
emulsified  petroleiun  oil  to  be  planned 
for  in  shoreline  cleanup  operations. 

(1)  The  shoreline  cleanup  resources 
required  must  be  determined  as 
described  in  Appendix  B  of  this  part. 

(2)  Vessels  that  intend  to  offload  thefr 
cargo  at  the  Louisiana  Offshore  Oil  Port 
(LOOP)  marine  terminal  are  not 
required  to  comply  with  the 
requirements  of  this  paragraph  when 
they  are  within  the  offshore  area  and 
under  one  of  the  following  conditions: 

(i)  Approaching  or  departing  the 
LOOP  marine  terminal  within  the  LOOP 
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Shipping  Safety  Fairway  as  de&ned  in 
33  CFR  166.200. 

(ii)  Moored  at  the  LOOP  marine 
terminal  for  the  purposes  of  cargo 
transfer  operations  or  anchored  in  the 
designated  anchorage  area  awaiting 
discharge. 

(0)  Appendix  B  of  this  part  sets  out 
caps  that  recognize  the  practical  and 
technical  limits  of  response  capabilities 
for  which  an  individual  vessel  owner  or 
operator  can  contract  in  advance.  Table 
6  in  Appendix  B  hsts  the  contracting 
caps  that  are  applicable,  as  of  February 
18.  1993,  and  that  are  slated  to  apply  on 
February  18.  1998.  The  owner  or 
operator  of  a  vessel  carrying  groups  I 
through  rV  petroleum  oil  as  a  primary 
cargo,  whose  required  daily  recovery 
capacity  exceeds  the  applicable 
contracting  caps  In  Table  6,  shall 
identify  commercial  sources  of 
additional  equipment  equal  to  twice  the 
cap  listed  for  each  tier  or  the  amount 
necessary  to  reach  the  calculated 
planning  volume,  whichever  is  lower,  to 
the  extent  that  this  equipment  is 
available.  The  equipment  so  identified 
must  be  capable  of  arriving  on  scene  no 
later  than  the  applicable  tier  response 
times  contained  in  §  155.1050(g)  or  as 
quickly  as  the  nearest  available  resource 
permits.  A  response  plan  must  identify 
the  specific  sources,  locations,  and 
quantities  of  this  additional  equipment. 
No  contract  is  required. 

(p)  The  Coast  Guard  will  initiate  a 
review  of  cap  increases  and  other 
requirements  contained  within  this 
subpart  that  are  scheduled  to  be  phased- 
in  over  time.  Any  changes  in  the 
requirements  of  this  section  will  occur 
through  a  public  notice  and  comment 
process. 

(1)  During  this  review,  the  Coast 
Guard  will  determine  if  the  scheduled 
increase  remains  practicable,  and  will 
also  establish  a  specific  cap  for  2003. 
The  review  will  include — 

(i)  Increases  in  skinuning  efficiencies 
and  design  technology; 

(ii)  Oil  tracking  technology; 

(iii)  High  rate  response  techniques: 

(iv)  Other  applicable  response 
technologies:  and 

(v)  Increases  in  the  availability  of 
private  response  resources. 

(2)  All  scheduled  future  requirements 
will  take  effect  unless  the  Coast  Guard 
determines  that  they  are  not  practicable. 
Scheduled  changes  will  be  elective  on 
Februarv  18,  1998  and  2003  unless  the 
review  of  the  additional  requirements 
have  not  been  completed  by  the  Coast 
Guard.  If  this  occurs,  the  changes  will 
not  be  effective  until  90  days  after 
publication  of  a  Federal  Register  notice 
with  the  results  of  the  review. 


§  1 55. 1 052     Respona*  plan  development 
and  •valuation  crttarta  for  veaeels  carrying 
group  V  petroleum  oil  as  a  primary  cargo. 

(a)  Owners  and  operators  of  vessels 
that  carry  group  V  petroleum  oil  as  a 
primary  cargo  must  provide  information 
in  their  plan  that  identifies — 

(1)  Procedures  and  strategies  for 
respK>nding  to  discharges  up  to  a  worst 
case  discharge  of  group  V  petroleum  oils 
to  the  maximum  extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 

(b)  Using  the  criteria  in  Table  1  of 
Appendix  B  of  this  part,  an  owner  or 
operator  of  a  vessel  carrying  group  V 
petroleum  oil  as  a  primary  cargo  must 
ensure  that  any  equipment  identified  in 
a  response  plan  is  capable  of  operating 
in  the  conditions  expected  in  the 
geographic  area{s)  in  which  the  vessel 
operates.  When  evaluating  the 
operability  of  equipment,  the  vessel 
owner  or  operator  must  consider 
limitations  that  are  identified  in  the 
Area  Contingency  Plans  for  the  COTP 
zones  in  which  the  vessel  operates, 
including — 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
primary  cargo  must  identify  in  the 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  required  equipment, 
including — 

(1)  Sonar,  sampling  equipment,  or 
other  methods  for  locating  the  oil  on  the 
bottom  or  suspended  in  the  water 
column; 

(2)  Containment  boom,  sorbent  boom, 
silt  curtains,  or  other  methods  for 
containing  oil  that  may  remain  floating 
on  the  surface  or  to  reduce  spreading  on 
the  bottom; 

(3)  Dredges,  pumps,  or  other 
equipment  necessary  to  recover  oil  from 
the  bottom  and  shoreline;  and 

(4)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  oil  carried. 

(d)  Response  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of  being 
deployed  within  24  hours  of  discovery 
of  a  discharge  to  the  port  nearest  the 
area  where  the  vessel  is  operating.  An 
oil  spill  removal  organization  may  not 
be  listed  in  the  plan  unless  the  oil  spill 
removal  organization  has  provided 
written  consent  to  be  listed  in  the  plan 
as  an  available  resource. 

(e)  The  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
primary  cargo  shall  identify  in  the 
response  plan  and  ensure  the 


aveulabiUty  of  the  following  resources 
through  contract  or  other  approved 
means — 

(1)  A  salvage  company  with 
appropriate  expertise  and  equipment; 
and 

(2)  A  company  with  vessel  firefighting 
capability  that  will  respond  to  casualties 
in  the  area(s)  in  which  the  vessel  is 
operating. 

(f)  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resources  required  under  paragraph  (e) 

•of  this  section  capable  of  being 
deployed  to  the  areas  in  which  the 
vessel  will  operate.  A  company  may  not 
be  listed  in  the  plan  unless  the  company 
has  provided  written  consent  to  be 
listed  in  the  plan  as  an  available 
resoiure.  To  meet  this  requirement  in  a 
response  plan  submitted  for  approval  or 
reapproval  on  or  after  February  18, 
1998,  the  vessel  owner  or  operator  must 
identify  both  the  intended  sources  of 
this  capability  and  demonstrate  that  the 
resources  are  capable  of  being  deployed 
to  the  port  nearest  to  the  area  where  the 
vessel  operates  within  24  hours  of 
discovery  of  a  discharge. 

(g)  The  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
primary  cargo  shall  identify  in  the 
response  plan  and  ensiore  the 
availabihty  of  certain  resources  required 
by  §§  155.1035(c)(5){ii)  and 
155.1040(c)(5)(i),  as  applicable,  through 
contract  or  other  approved  means. 

(1)  Resources  must  include — 
(ij  Fendering  equipment; 

(ii)  Transfer  hoses  and  coimection 
equipment;  and 

(iii)  Portable  pumps  and  ancillary 
equipment  necessary  to  offload  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2)  Resources  must  be  capable  of 
reaching  the  locations  in  which  the 
vessel  operates  within  the  stated  times 
following  notification: 

(i)  Inland,  nearshore,  and  Great  Lakes 
waters — 12  hours. 

(ii)  Offshore  waters  and  rivers  and 
canals — 18  hours. 

(iii)  Open  ocean  waters — 36  hours. 

(3)  For  barges  operating  in  rivers  and 
canals  as  defined  in  this  subpart,  the 
requirements  of  this  paragraph  (g)(3) 
may  be  met  by  listing  resources  capable 
of  being  deployed  in  an  area  within  the 
response  times  in  paragraph  (g)(2)  of 
this  section.  A  vessel  owner  or  operator 
may  not  identify  such  resources  in  a 
plan  unless  the  response  organization 
has  provided  written  consent  to  be 
identified  in  a  plan  as  an  available 
resource. 

§155.1055    Training. 

(a)  A  response  plan  submitted  to  meet 
the  requirements  of  §  155.1035  must 


identify  the  training  to  be  provided  to 
persons  having  responsibilities  under 
the  plan,  including  members  of  the 
vessel  crew,  the  qualified  individual, 
and  the  spill  management  team.  A 
response  plan  submitted  to  meet  the 
requirements  of  §  155.1040  must 
identify  the  training  to  be  provided  to 
the  spill  management  team,  the 
qualified  individual,  and  other 
personnel  in  §  155.1040  with  specific 
responsibilities  imder  the  plan 
including  tankermen  and  members  of 
the  towing  vessel  crew.  The  training 
program  must  differentiate  between  that 
training  provided  to  vessel  personnel 
and  that  training  provided  to  shore- 
based  personnel.  Appendix  C  of  this 
part  provides  additional  guidance 
regarding  training. 

(b)  A  vessel  owner  or  operator  shall 
ensure  the  maintenance  of  records 
sufficient  to  document  this  training  and 
make  them  available  for  inspection 
upon  request  by  the  Coast  Guard. 
Records  must  be  meuntained  for  3  years 
following  completion  of  training.  The 
response  plan  must  identify  the  location 
of  training  records,  which  must  be — 

(1)  On  board  the  vessel; 

(2)  With  the  qualified  individual;  or 

(3)  At  a  U.S.  location  of  the  spill 
management  team. 

(c)  A  vessel  owner  or  operator  may 
identify  equivalent  work  experience 
which  fulfills  specific  training 
requirements. 

(d)  The  vessel  owner  or  operator  shall 
ansure  that  any  oil  spill  removal 
organization  identified  in  a  response 
plan  to  meet  the  requirements  of  this 
part  maintains  records  sufficient  to 
document  training  for  the  organization's 
personnel.  These  records  must  be 
available  for  inspection  upon  request  by 
the  Coast  Guard.  Records  must  be 
maintained  for  3  years  following 
completion  of  training. 

(e)  Nothing  in  this  section  relieves  the 
vessel  owner  or  operator  from  the 
responsibility  to  ensure  that  all  private 
shore-based  response  personnel  are 
trained  to  meet  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
standards  for  emergency  response 
operations  in  29  CFR  1910.120. 

(f)  A  training  plan  may  be  prepared  in 
accordance  with  Training  Elements  for 
Oil  Spill  Response  to  satisfy  the 
requirements  of  this  section. 

§  1 55. 1 060    Exercises. 

(a)  A  vessel  owner  or  operator 
required  by  §§  155.1035  and  155.1040  to 
have  a  response  plan  shall  conduct 
exercise  as  necessary  to  ensure  that  the 
plan  will  function  in  an  emergency. 
Both  aimounced  and  imannounced 
exercises  must  be  included.  The 
following  are  the  minimum  exercise 


requirements  for  vessels  covered  by  this 
subpart: 

(1)  Qualified  individual  notification 
exercises,  which  must  be  conducted 
quarterly; 

(2)  Emergency  procedures  exercises, 
which  must  be  conducted  quarterly; 

(3)  Shore-based  spill  management 
team  tabletop  exercises,  which  must  be 
conducted  annually.  In  a  triennial 
period,  at  lea.<!t  one  of  these  exercises 
must  include  a  worst  case  discharge 
scenario; 

(4)  Oil  spill  removal  organization 
equipment  deployment  exercises,  which 
must  be  conducted  annually;  and 

(5)  An  exercise  of  the  entire  response 
plan,  which  must  be  conducted  every  3 
years.  The  vessel  owner  or  operator 
shall  design  the  exercise  program  so  that 
all  components  of  the  response  plan  are 
exercised  at  least  once  every  3  years.  All 
of  the  components  do  not  have  to  be 
exercised  at  one  time;  they  may  be 
exercised  over  the  3-year  period  through 
the  required  exercises  or  through  an 
area  exercise. 

(b)  Annually,  at  least  one  of  the 
exercises  listed  in  §  155.1060(a)  (2)  and 
(4)  must  be  unannoimced.  An 
unannounced  exerci.se  is  one  in  which 
the  personnel  participating  in  the 
exercise  have  not  been  advised  in 
advance  of  the  exact  date,  time,  and 
scenario  of  the  exercise. 

(c)  A  vessel  owner  or  operator  shall 
participate  in  unannounced  exercises, 
as  directed  by  the  Coast  Guard  COTP. 
The  objectives  of  the  unannounced 
exercises  will  be  to  evaluate 
notifications  and  equipment 
deployment  for  responses  to  average 
most  probable  discharge  spill  scenarios 
outlined  in  vessel  response  plans.  The 
unannounced  exercises  will  be  limited 
to  four  per  area  per  year,  an  area  being 
that  geographic  area  for  which  a 
separate  and  distinct  Area  Contingency 
Plan  has  been  prepared,  as  described  in 
the  Oil  Pollution  Act  of  1990.  After 
participating  in  an  unannounced 
exercise  directed  by  a  COTP,  the  owner 
or  operator  will  not  be  required  to 
participate  in  another  unannounced 
exercise  for  at  least  3  years  from  the  date 
of  the  exercise. 

(d)  A  vessel  owner  or  operator  shall 
participate  in  area  exercises  as  directed 
by  the  applicable  on-scene  coordinator. 
The  area  exercises  will  involve 
equipment  deployment  to  respond  to 
the  spill  scenario  developed  by  the 
exercise  design  team,  of  which  the 
vessel  owTier  or  operator  will  be  a 
member.  After  participating  in  an  area 
exercise,  a  vessel  owner  or  operator  will 
not  be  required  to  participate  in  another 
area  exercise  for  at  least  6  years. 

(e)  The  vessel  owner  or  operator  shall 
ensure  that  adequate  exercise  records 


are  maintained.  The  following  records 
are  required: 

(1)  On  board  the  vessel,  records  of  the 
qualified  individual  notification 
exercises  and  the  emergency  procedures 
exercises.  These  exercises  may  be 
docimiented  in  the  ship's  log  or  may  be 
kept  in  a  separate  exercise  log. 

(2)  At  the  United  States'  location  of 
either  the  qualified  individual,  spill 
management  team,  the  vessel  owner  or 
operator,  or  the  oil  spill  removal 
organization,  records  of  exercises 
conducted  off  the  vessel.  Response 
plans  must  indicate  the  location  of  these 
records. 

(f)  Records  described  in  paragraph  (e) 
of  this  section  must  be  maintained  and 
available  to  the  Coast  Guard  for  3  years 
following  completion  of  the  exercises. 

(g)  The  response  plan  submitted  to 
meel  the  requirements  of  this  subpart 
must  specify  the  planned  exercise 
program.  The  plan  shall  detail  the 
exercise  program,  including  the  types  of 
exercises,  frequencies,  scopes, 
objectives,  and  the  scheme  for 
exercising  the  entire  response  plan 
every  3  years. 

(h)  CompUance  with  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  Guidelines  will  satisfy 
the  vessel  response  plan  exercise 
requirements.  These  guidelines  are 
available  from  the  United  States 
Government  Printing  Office,  North 
Capitol  and  H  Sts.,  NW.,  Washington, 
DC  20402. 

§  155.1062    Inspection  and  maintenance  of 
response  resources. 

(a)  The  owner  or  operator  of  a  vessel 
required  to  submit  a  response  plan 
under  this  part  must  ensure  that — 

(1)  Containment  booms,  skimmers, 
vessels,  and  other  major  equipment 
listed  or  referenced  in  the  plan  are 
periodically  inspected  and  maintained 
in  good  operating  condition,  in 
accordance  with  manufacturer's 
recommendations  and  best  commercial 
practices;  and 

(2)  All  inspections  and  maintenance 
are  documented  and  that  these  records 
are  maintained  for  3  years. 

(b)  For  equipment  which  must  be 
inspected  and  maintained  under  this 
section  the  Coast  Guard  may — 

(1)  Verify  that  the  equipment 
inventories  exist  as  represented; 

(2)  Verify  the  existence  of  records 
required  under  this  section; 

(3)  Verify  that  the  records  of 
inspection  and  maintenance  reflect  the 
actual  condition  of  any  equipment  listed 
or  referenced;  and 

(4)  Inspect  and  require  operational 
tests  of  equipment. 

(c)  This  section  does  not  apply  to 
containment  booms,  skimmers,  vessels, 
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and  other  major  equipment  listed  or 
referenced  in  the  plan  and  ensured 
available  through  the  written  consent  of 
an  oil  spill  removal  organization,  as 
described  in  the  definition  of  "contract 
or  other  approved  means"  at  §  155.1020. 

$  1 55. 1 065    Procedures  f of  plan 
submission,  approval,  requests  for 
acceotanc*  of  altamative  planning  crItMia, 

^f  .;  ic  w>eal. 

iaj  An  owner  or  operator  of  a  vessel 
to  which  this  subpart  applies  shall 
submit  one  complete  English  language 
copy  of  a  vessel  response  plan  to 
Commandant  (G-MRO).  Coast  Guard, 
2100  Second  Street  SW..  Washington, 
DC  20593-0001.  The  plan  must  be 
submitted  at  least  60  days  before  the 
vessel  intends  to  handle,  stor«. 
transport,  transfer,  or  lighter  oil  in  areas 
subject  to  the  jurisdiction  of  the  United 
States. 

(b)  The  owner  or  operator  shall 
include  a  statement  certifying  that  the 
plan  meets  the  applicable  requirements 
of  subparts  D.  E,  F.  and.G  of  this  part 
and  shall  include  a  statement  indicating 
whether  the  vessel(s)  covered  by  the 
plan  are  manned  vessels  carrying  oil  as 
a  primary  cargo,  unmanned  vessels 
carrying  oil  as  a  primary  cargo,  or 
vessels  carrying  oil  as  a  secondary 
cargo. 

(c)  If  the  Coast  Guard  determines  that 
the  plan  meets  all  requirements  of  this 
subpart,  the  Coast  Guard  will  notify  the 
vessel  owner  or  operator  with  an 
approval  letter.  The  plan  will  be  valid 
for  a  period  of  up  to  5  years  from  the 
date  of  approval. 

(d)  If  the  Coast  Guard  reviews  the 
plan  and  determines  that  it  does  not 
meet  all  of  the  requirements,  the  Coast 
Guard  will  notify  the  vessel  owner  or 
operator  of  the  response  plan's 
deficiencies.  The  vessel  owner  or 
operator  must  then  resubmit  the  revised 
plan,  or  corrected  portions  of  the  plan, 
within  the  time  period  specified  in  the 
written  notice  provided  by  the  Coast 
Guard. 

(e)  For  those  vessels  temporarily 
authorized  under  §  155.1025  to  operate 
without  an  approved  plan  pending 
formal  Coast  Guard  approval,  the 
deficiency  provisions  of  §  155.1070(c), 
(d).  and  (e)  will  also  apply. 

(f)  When  the  owner  or  operator  of  a 
vessel  believes  that  national  planning 
criteria  contained  elsewhere  in  this  part 
are  inappropriate  to  the  vessel  for  the 
areas  in  which  it  is  intended  to  operate, 
the  owner  or  operator  may  request 
acceptance  of  alternative  planning 
criteria  by  the  Coast  Guard.  Submission 
of  a  request  must  be  made  90  days 
before  the  vessel  intends  to  operate 
under  the  proposed  alternative  and 


must  be  forwarded  to  the  COTP  for  the 
geographic  area(s)  affected. 

(gj  An  owner  or  operator  of  a  United 
States  flag  vessel  may  meet  the  response 
plan  requirements  of  Regulation  26  of 
MARPOL  73/78  and  subparts  D,  E.  F, 
and  G  of  this  part  by  stating  in  writing, 
according  to  the  provisions  of 
§  155.1030(j),  that  the  plan  submitted  is 
intended  to  address  the  requirements  of 
both  Regulation  26  of  MARPOL  73/78 
and  the  requirements  of  subparts  D,  E, 
F,  and  G  of  this  part. 

(h)  Within  21  days  of  notification  that 
a  plan  is  not  approved,  the  vessel  owner 
or  operator  may  appeal  that 
determination  to  the  Chief,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  This  appeal 
must  be  submitted  in  writing  to 
Commandant  (G-M).  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001. 

§  155.1070    Procedures  tor  plan  review, 
revision,  am«ndment.  and  appeal. 

(a)  A  vessel  response  plan  must  be 
reviewed  annually  by  the  owner  or 
operator. 

(1)  This  review  must  occur  within  1 
month  of  the  emniversary  date  of  Coast 
Guard  approval  of  the  plan. 

(2)  The  owner  or  operator  shall 
submit  any  plan  amendments  to  the 
Coast  Guard  for  information  or 
approval.  Revisions  to  a  plan  must 
include  a  cover  page  that  provides  a 
summary  of  the  changes  being  made  and 
the  pages  being  affected.  Revised  pages 
must  further  include  the  number  of  the 
revision  and  date  of  that  revision. 

(3)  Any  required  changes  must  be 
entered  in  the  plan  and  noted  on  the 
record  of  changes  page.  The  completion 
of  the  annual  review  must  also  be  noted 
on  the  record  of  changes  page. 

(b)  The  owner  or  operator  of  a  vessel 
covered  by  subparts  D,  E,  F,  and  G  of 
this  part  shall  resubmit  the  entire  plan 
to  the  Coast  Guard  for  approval — 

(1)  Six  months  before  the  end  of  the 
Coast  Guard  approval  period  identified 
in  §  155.1065(c),  and 

(2)  Whenever  there  is  a  chfuige  in  the 
owner  or  operator  of  the  vessel,  if  that 
owner  or  operator  provided  the 
certifying  statement  required  by 

§  155.1065(b).  If  this  change  occurs,  a 
new  statement  certifying  that  the  plan 
continues  to  meet  the  applicable 
requirements  of  subparts  D,  E.  F,  and  G 
of  this  part  must  be  submitted. 

(c)  Revisions  or  amendments  to  an 
approved  response  plan  must  be 
submitted  for  approval  by  the  vessel's 
owner  or  operator  whenever  there  is — 

(1)  A  change  in  the  owner  or  operator 
of  the  vessel,  if  that  owner  or  operator 
is  not  the  one  who  provided  the 


certifying  statement  required  by 
§  155.1065(b); 

(2)  A  change  in  the  vessel's  operating 
area  that  includes  ports  or  geographic 
area(s)  not  covered  by  the  previously 
approved  plan.  A  vessel  may  operate  in 
an  area  not  covered  in  a  previously 
approved  plan  upon  receipt  of  written 
acknowledgment  by  the  Coast  Guard 
that  a  new  geographic-specific  appendix 
has  been  submitted  for  approval  by  the 
vessel's  owner  or  operator  and  the 
certification  required  in  §  155.1025(c) 
has  been  provided; 

(3)  A  significant  change  in  the  vessel's 
configuration  that  affects  the 
information  included  in  the  response 
plan; 

(4)  A  change  in  the  type  of  oil  cargo 
carried  aboard  (oil  group)  that  affects 
the  required  response  resources,  except 
as  authorized  by  the  COTP  for  purposes 
of  assisting  in  an  oil  spill  response 
activity; 

(5)  A  change  in  the  identification  of 
the  oil  spill  removal  organization(s)  or 
other  response  related  resource  required 
by  §§  155.1050.  155.1052,  155.1230,  or 
155.2230,  as  appropriate,  except  an  oil 
spill  removal  organization  required  by 

§  155.1050(d)  which  may  be  changed  on 
a  case  by  case  basis  for  an  oil  spill 
removal  organization  previously 
classified  by  the  Coast  Guard  which  has 
been  ensured  available  by  contract  or 
other  approved  means; 

(6)  A  significant  change  in  the  vessel's 
emergency  response  procedures; 

(7)  A  change  in  the  qualified 
individual; 

(8)  The  addition  of  a  vessel  to  the 
plan.  This  change  must  include  the 
vessel-specific  appendix  required  by 
this  subpart  and  the  ov«ier  or  operator's 
certification  required  in  §  155.1025(c); 
or 

(9)  Any  other  significant  changes  that 
affect  the  implementation  of  the  plan. 

(d)  Thirty  days  in  advance  of 
operation,  the  owner  or  operator  shall 
submit  any  revision  or  amendments 
identified  in  paragraph  (c)  of  this 
section.  The  certification  required  in 

§  155.1065(b)  must  be  submitted  along 
with  the  revisions  or  amendments. 

(e)  The  Coast  Guard  may  require  a 
vessel  owner  or  operator  to  revise  a 
response  plan  at  any  time  if  it  is 
determined  that  the  response  plan  does 
not  meet  the  requirements  of  this 
subpart.  The  Coast  Guard  will  notify  the 
vessel  owner  or  operator  in  writing  of 
any  deficiencies  and  any  operating 
restrictions.  Deficiencies  must  be 
corrected  and  submitted  for  acceptance 
within  the  time  period  specified  in  the 
written  notice  provided  by  the  Coast 
Guard  or  the  plan  will  be  declared 
invalid  and  any  further  storage,  transfer, 
handling,  transporting  or  lightering  of 


oil  in  areas  subject  to  the  jurisdiction  of 
the  United  States  wrill  be  in  violation  of 
section  311{j)(5)(E)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321(i)(5)(E)). 

(f)  A  vessel  owner  or  operator  who 
disagrees  with  a  deficiency 
determination  may  submit  a  petition  for 
reconsideration  to  Chief,  Office  of 
Marine  Safety  and  Environmental 
Protection,  Commandant  (G-M),  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW..  Washington,  DC  20593- 
0001  within  the  time  period  required  for 
compliance  or  within  7  days  fi-om  the 
date  of  receipt  of  the  Coast  Guard  notice 
of  a  deficiency  determination, 
whichever  is  less.  After  considering  all 
relevant  material  presented,  the  Coast 
Guard  will  notify  the  vessel  owner  or 
operator  of  the  final  decision. 

(1)  Unless  the  vessel  owner  or 
operator  petitions  for  reconsideration  of 
the  Coast  Guard's  decision,  the  vessel's 
owner  or  operator  must  correct  the 
response  plan  deficiencies  within  the 
period  specified  in  the  Coast  Guard's 
initial  determination. 

(2)  If  the  vessel  owner  or  operator 
petitions  the  Coast  Guard  for 
reconsideration,  the  effective  date  of  the 
Coast  Guard  notice  of  deficiency 
determination  may  be  delayed  pending 
a  decision  by  the  Coast  Guard.  Petitions 
to  the  Coast  Guard  must  be  submitted  in 
writing,  via  the  Coast  Guard  official  who 
issued  the  requirement  to  amend  the 
response  plan,  within  5  days  of  receipt 
of  the  notice. 

(g)  Except  as  required  in  paragraph  (c) 
of  this  section,  amendments  to 
personnel  and  telephone  number  lists 
included  in  the  response  plan  do  not 
reouire  prior  Coast  Guard  approval. 

(h)  The  Coast  Guard  and  aD  other 
holders  of  the  response  plan  shall  be 
advised  of  any  revisions  to  personnel 
and  telephone  numbers  and  provided  a 
copy  of  these  revisions  as  they  occur. 

3.  Subpart  E,  consisting  of 
§§  155.1110  through  155.1150,  is 
revised  to  read  a<^  fTii^,yc- 
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Subpart  E— Additional  Response  Plan 
Requirements  for  Tankers  Loading 
Cargo  at  a  Facility  Permitted  Under  the 
Trans-Alaska  Pipeline  Autnonzation 
Act 

§155.1110    Purpose  and  applicability. 

(a)  This  subpart  establishes  oil  spill 
response  planning  requirements  for  an 
ovvTier  or  operator  of  a  tanker  loading 
cargo  at  a  facility  permitted  under  the 
Trans- Alaska  Pipeline  Authorization 
Act  (TAPAA)  (43  U.S.C.  1651  et  seq.)  in 
Prince  William  Sound,  Alaska,  in 
addition  to  the  requirements  of  subpart 
D  of  this  part.  The  requirements  of  this 
subpart  are  intended  for  use  in 
developing  response  plans  and 
identifying  response  resources  during 
the  planning  process,  they  are  not 
performance  standards. 

(b)  The  information  required  in  this 
subpart  must  be  included  in  a  Prince 
William  Sound  geographic-specific 
appendix  to  the  vessel  response  plan 
required  by  subpart  D  of  this  part. 

§155.1115    Definitions. 

Except  as  provided  in  this  section,  the 
definitions  in  §  155.1020  apply  to  this 
subpart. 

Prince  WUIiam  Sound  means  all  State 
and  Federal  waters  wathin  Prince 
William  Sound,  Alaska,  including  the 
approach  to  Hinchinbrook  Entrance  out 
to  and  encompassing  Seal  Rock. 

§  1 55  11 20    Operating  restrictions  and 

interim  operating  authorization. 

The  owiier  or  operator  of  a  tanker  to 
which  this  subpart  applies  may  not  load 
cargo  at  a  facility  permitted  imder  the 
Trans-Alaska  Pipeline  Authorization 
Act  unless  the  requirements  of  this 
subpart  and  §  155.1025  have  been  met. 
The  owmer  or  operator  of  such  a  tanker 
shall  certify  to  the  Coast  Guard  that  they 
have  provided,  through  an  oil  spill 
removal  organization  required  by 
§  155.1125,  the  necessary  response 
resources  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  or  a  discharge  of  200,000 
barrels  of  oil,  whichever  is  greater,  in 
Prince  William  Sound,  AK. 

§155.1125    Additional  response  plan 
requirements. 

(a)  The  owner  or  operator  of  a  tanker 
subject  to  this  subpart  shall  include  the 
requirements  of  this  section  in  the 
Prince  William  Sound  geographic- 
specific  appendix  required  by  subpart  D 
of  this  part. 

(1)  Tne  response  plan  must  include 
identification  of  an  oil  spill  removal 
organization  that  shall — 

(i)  Perform  response  activities; 

(ii)  Provide  oil  spill  removal  and 
containment  training,  including  training 
in  the  operation  of  prepositioned 


equipment,  for  personnel,  including 
local  residents  and  fishermen,  from  the 
following  locations  in  Prince  William 
Sound — 

(A)  Valdez; 

(B)  Tatitlek; 

(C)  Cordova; 

(D)  Whittier; 

(E)  Chenega;  and 

(F)  Fish  hatcheries  located  at  Port  San 
Juan,  Main  Bay,  Esther  Island,  Cannery 
Creek,  and  Solomon  Gulch. 

(iii)  Consist  of  sufficient  numbers  of 
trained  personnel  with  the  necessary 
technical  skills  to  remove,  to  the 
maximum  extent  practicable,  a  worst 
case  discharge  or  a  discharge  of  200,000 
barrels  of  oil,  whichever  is  greater; 

(iv)  Provide  a  plan  for  training 
sufficient  numbers  of  additional 
personnel  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  or  a  discharge  of  200,000 
barrels  of  oil,  whichever  is  greater;  and 

(v)  Address  the  responsibilities 
required  in  §  155.1035(d)(4). 

(2)  The  response  plan  must  include 
exercise  procedures  that  must — 

(i)  Provide  two  exercises  of  the  oil 
spill  removal  organization  each  year  to 
ensure  prepositioned  equipment  and 
trained  personnel  required  under  this 
subpart  perform  effectively; 

(ii)  Provide  for  both  annoimced  and 
unaimounced  exercises;  and 

(iii)  Provide  for  exercises  that  test 
either  the  entire  appendix  or  individual 
components. 

(3)  The  response  plan  must  identify  a 
testing,  inspection,  and  certification 
program  for  the  prepositioned  response 
equipment  required  in  §  155.1130  that 
must  provide  for — 

(i)  Annual  testing  and  equipment 
inspection  in  accordance  with  the 
manufacturer's  recommended 
procedures,  to  include — 

(A)  Start-up  and  nmning  under  load 
of  all  electrical  motors,  pumps,  power 
packs,  air  compressors,  internal 
combustion  engines,  and  oil  recovery 
devices;  and 

(B)  Removal  of  no  less  than  one-third 
of  required  boom  from  storage  aimually, 
such  that  all  boom  will  have  been 
removed  and  examined  within  a  period 
of  3  years; 

(ii)  Records  of  equipment  tests  and 
inspection;  and 

(iii)  Use  of  an  independent  entity  to 
certify  that  the  equipment  is  on-site  and 
in  good  operating  condition  and  that 
required  tests  and  inspections  have  been 
performed.  The  independent  entity 
must  have  appropriate  training  and 
expertise  to  provide  this  certification. 

(4)  The  response  plan  must  identify 
and  give  the  location  of  the 
prepositioned  response  equipment 
required  in  §  155.1130  including  the 
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make,  model,  and  effective  dally 
recovery  rate  of  each  oil  recovery 
resource. 

(b)  The  owner  or  operator  shall 
submit  to  the  CXTTP  for  approval,  no 
later  than  September  30th  of  each 
calendar  year,  a  schedule  for  the 
training  and  exercises  required  by  the 
geographic-specific  apf)endix  for  Prince 
William  Sound  for  the  following 
calendar  year. 

(c)  All  records  required  by  this  section 
must  be  available  for  Inspection  by  the 
Coast  Guard  and  must  be  maintained  for 
a  period  of  3  years. 


}156.113C 

proposition^:  -Bsp 


UMI 


eo^  .ri^rT^'i's  fOf 

s«  equipment 
'.L^  ^.M.j.  _:  _^-:dtor  of  a  tanker 
subject  to  this  subpart  shall  provide  the 
following  prepositioned  response 
equipment,  located  within  Prince 
William  Sound,  in  addition  to  that 
required  by  §  155.1035: 

(a)  On- water  recovery  equipment  with 
a  minimum  effective  daily  recovery 
capacity  of  30.000  barrels,  capable  of 
being  on  scene  within  6  hours  of 
notification  of  a  discharge. 

(b)  On-water  storage  capacity  of 
100.000  barrels,  capable  of  being  on 
scene  within  6  hours  of  notification  of 
a  discharge. 

(c)  Additional  on-water  recovery 
equipment  with  a  minimum  effective 
daily  recovery  capacity  of  40.000  barrels 
capable  of  being  on  scene  within  18 
hours  of  notification  of  a  discharge. 

(d)  On-water  storage  capacity  of 
300,000  barrels  for  recovered  oily 
material,  capable  of  being  on  scene 
within  24  hours  of  notification  of  a 
discharge. 

(e)  On-water  oil  recovery  devices  and 
storage  equipment  located  in 
communities  and  at  strategic  locations. 

(fl  For  sufficient  protection  of  the 
environment  in  the  locations  identified 
in§155.1125(a)(l)(ii)— 

(1)  Boom  appropriate  for  the  specific 
locations; 

(2)  Sufficient  boats  to  deploy  boom 
and  sorbents: 

(3)  Sorbents  including  booms,  sweeps, 
pads,  blankets,  drums  and  plastic  bags; 

(4)  Personnel  protective  clothing  and 
equipment; 

(5)  Survival  equipment; 

(6)  First  aid  supplies; 

(7)  Buckets,  shovels,  and  various 
other  tools; 

(8)  Decontamination  equipment; 

(9)  Shoreline  cleanup  equipment; 

(10)  Mooring  equipment; 

(11)  Anchored  buoys  at  appropriate 
locations  to  facilitate  the  positioning  of 
defensive  boom;  and 

(12)  Other  appropriate  removal 
equipment  for  the  protection  of  the 
environment  as  identified  bv  the  COTP. 


(g)  For  each  oil-laden  tanker,  an 
escorting  response  vessel  which  is  fitted 
with  skimming  and  on  board  storage 
capabilities  practicable  for  the  initial  oil 
recovery  planned  for  a  cleanup 
operation,  as  identified  by  the  oil  spill 
removal  organization. 

(h)  Lightering  resources  required  in 
§  155.1050(1]  capable  of  arriving  on 
scene  within  6  hours  of  notification  of 
a  discharge. 

$  1 55. 1 1 35    Respons*  plan  development 
and  evaluation  crttarta. 

For  tankers  subject  to  this  subpart,  the 
following  response  times  must  be  used 
in  determining  the  on-scene  arrival  tune 
in  Prince  William  Sound,  for  the 
response  resources  required  by 
§155.1050: 


Prince  William 
Sound. 


Tier  1 


12hrs 


■ner2 


24hre 


Tiers 


36  hrs 


f  1 55. 1 1 45    SutMnission  and  approval 
procedures. 

An  appendix  prepared  under  this 
subpart  must  be  submitted  and 
approved  in  accordance  with 
§155.1065. 

§  156.1 150    Plan  revision  and  ani>er>dment 
procedures. 

An  appendix  prepared  and  submitted 
under  this  subpart  must  be  revised  and 
amended,  as  necessary,  in  accordance 
with  §155.1070. 

4.  Subpart  F.  consisting  of 
§§  155.1210  through  155.1230,  is  added 
to  read  as  follows: 

Subpart  F — Response  plan  requirements  for 
vessels  carrying  animal  fats  and  vegetable 
oils  as  a  primary  cargo 

Sec 

155.1210    PurpHDse  and  applicability. 

155.1225    Response  plan  submission 

requirements. 
155.1230    Response  plan  development  and 

evaluation  criteria. 

Subpart  F — Response  plan 
requirements  for  vessels  carrying 
animal  fats  and  vegetable  oils  as  a 
primary  cargo 

§155.1210    Purpose  and  applicability. 

This  subpari  establishes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  vessel  carrying 
animal  fats  and  vegetable  oils  as  a 
primary  cargo.  The  requirements  of  this 
subpart  are  intended  for  use  in 
developing  response  plans  and 
identifying  response  resources  during 
the  planning  process.  They  are  not 
performance  standards. 


§155.1225    Response  pian  5UDrn!SS4on 
requirements. 

An  owner  or  operator  of  a  vessel 
carrying  animal  fats  and  vegetable  oils 
as  a  primary  cargo  shall  submit  a 
response  plan  in  accordance  with  the 
requirements  of  this  subpart,  and  with 
all  sections  of  subpart  D  of  this  part, 
except  §§  155  1050  and  155.1052. 

§155.1230     "esQC'se  pian  oeveiopment 

anc  -'vqiua'ior-  :r'rer(a. 

laj  uvN'ners  ana  operators  of  vessels 
that  carry  animal  fats  or  vegetable  oils 
as  a  primary  cargo  must  provide 
information  in  their  plan  that 
identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
animal  fats  or  vegetable  oils  to  the 
maximimi  extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  contain,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  vessel 
carrying  animal  fats  or  vegetable  oils  as 
a  primary  cargo  must  ensure  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  in 
which  the  vessel  operates  using  the 
criteria  in  Table  1  of  Appendix  B  of  this 
part.  When  evaluating  the  operability  of 
equipment,  the  vessel  owner  or  operator 
must  consider  limitations  that  are 
identified  in  the  Area  Contingency 
Plans  for  the  COTP  zones  in  which  the 
vessel  operates,  including — 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  vessel 
carrying  animal  fats  or  vegetable  oils  as 
a  primary  cargo  must  identify  in  the 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  required  equipment 
including — 

(1)  Containment  boom,  sorbent  boom, 
or  other  methods  for  containing  oil 
floating  on  the  surface  or  to  protect 
shorelines  from  impact; 

(2)  Oil  recovery  devices  appropriate 
for  the  type  of  animal  fats  or  vegetable 
oils  carried;  and 

(3)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  animal  fats  or 
vegetable  oils  carried. 

(d)  Response  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of  arriving 
on-scene  within  the  applicable  Tier  1 
response  times  specified  in  this 
paragraph.  An  oil  spill  removal 
organization  may  not  be  listed  in  the 
plan  unless  the  organization  has 
provided  written  consent  to  be  Usted  in 
the  plan  as  an  available  resource. 


Response  Umes  from  the  time  of 
discovery  of  a  discharge  are  as  follows: 


Tier  1 

Tier  2 

Tiers 

Higher  vol- 

12 hrs  .. 

N/A 

N/A 

ume  port 

area. 

Great  Lakes  .. 

18  hrs  .. 

N/A 

N/A 

All  other  riv- 

24 hrs  .. 

N/A 

N/A 

ers  and  ca- 

nals, inland. 

• 

nearshore. 

and  off- 

shore 

areaas. 

Open  ocean 

24hrs+ 

N/A 

N/A 

(plus  travel 

time  from 

shore). 

(e)  The  owner  or  operator  of  a  vessel 
carrying  animal  fats  or  vegetable  oils  as 
a  primary  cargo  must  identify  in  the 
response  plan  and  ensure  the 
availability  of  the  following  resources 
through  contract  or  other  approved 
means: 

(1)  A  salvage  company  with 
appropriate  expertise  and  eouipmenf 

(2)  A  company  with  vessel  firefighting 
capability  that  will  respond  to  casualties 
in  the  area(s)  in  which  the  vessel  is 
operating. 

(0  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resources  required  under  paragraph  (e) 
of  this  section  capable  of  being 
deployed  to  the  areas  in  which  the 
vessel  will  operate.  A  company  may  not 
be  listed  in  the  plan  unless  the  company 
has  provided  written  consent  to  be 
listed  in  the  plan  as  an  available 
resource.  To  meet  this  requirement  in  a 
response  plan  submitted  for  approval  or 
reapproval  on  or  after  February  18, 
1998,  the  vessel  owner  or  operator  must 
identify  both  the  intended  sources  of 
this  capability  and  demonstrate  that  the 
resources  are  capable  of  being  deployed 
to  the  port  nearest  to  the  area  where  the 
vessel  operates  within  24  hours  of 
discovery  of  a  discharge. 

(g)  The  owner  or  operator  of  a  vessel 
carrying  animal  fats  or  vegetable  oils  as 
a  primary  cargo  must  identify  in  the 
response  plan,  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  certain  resources 
required  by  subpart  D, 
§155.1035(c)(5)(ii)and 
§  155.1040(c)(5)(i),  as  applicable. 

(1)  Resources  must  include — 
(i)  Fendering  equipment; 

(ii)  Transfer  noses  and  connection 
equipment;  and 

(ill)  Portable  pumps  and  ancillary 
equipment  necessary  to  offload  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2)  Resources  must  be  capable  of 
reaching  the  locations  in  which  the 


vessel  operates  within  the  stated  times 
following  notification: 

(i)  Inland,  nearshore,  and  Great  Lakes 
waters — 12  hours. 

(ii)  Offshore  waters  and  rivers  and 
canals — 18  hours. 

(iii)  Open  ocean  waters — 36  hours. 

(3)  For  barges  operating  in  rivers  and 
canals  as  defined  in  this  subpart,  the 
requirements  of  this  paragraph  (g)(3) 
may  be  met  by  listing  resources  capable 
of  being  deployed  in  an  area  within  the 
response  times  in  paragraph  (g)(2)  of 
this  section.  A  vessel  owner  or  operator 
may  not  identify  such  resources  in  a 
plan  unless  the  response  organization 
has  provided  written  consent  to  be 
identified  in  a  plan  as  an  available 
resource. 

(h)  The  response  plan  for  a  vessel  that 
is  located  in  any  environment  with  year- 
round  preapproval  for  use  of  dispersants 
suitable  for  animal  fats  and  vegetable 
oils  and  that  handles,  stores,  or 
transports  animal  fats  or  vegetable  oils 
may  request  a  credit  for  up  to  25  percent 
of  the  worst  case  planning  volume  set 
forth  by  subpart  D  of  this  part.  To 
receive  this  credit,  the  vessel  owner  or 
operator  must  identify  in  the  plan  and 
ensure,  by  contract  or  other  approved 
means,  the  availability  of  specified 
resources  to  apply  the  dispersants  and 
to  monitor  their  effectiveness.  To  extent 
of  the  credit  will  be  based  on  the 
volumes  of  the  dispersant  available  to 
sustain  operations  at  the  manufacttirers' 
recommended  dosage  rates.  Other  spill 
mitigation  techniques,  including 
mechanical  dispersal,  may  be  identified 
in  the  response  plan,  provided  they  are 
in  accordance  wdth  the  NCP  and  the 
applicable  ACP.  Resources  identified  for 
plan  credit  should  be  capable  of  being 
on  scene  within  12  hours  of  a  discovery 
of  a  discharge.  Identification  of  these 
resources  does  not  imply  that  they  will 
be  authorized  for  use.  Actual 
authorization  for  use  during  the  spill 
response  will  be  governed  by  the 
provisions  of  the  NCP  and  the 
applicable  ACP. 

5.  Subpart  G,  consisting  of 
§§  155.2210  through  155.2230,  is  added 
to  read  as  follows: 

Subpari  G— Response  Plan  Requlrenients 
for  Vessels  Carrying  Other  Non-Petroleum 
Oils  as  a  Primary  Cargo 

Sec. 

155.2210    Purpose  and  applicability. 

155.2225    Response  plan  submission 

requirements. 
155.2230    Response  plan  development  and 

evaluation  criteria. 


SuDpar*  G  —  Response  P'>an 
Reau'fen-.en!s  tc  vesseis  Carrying 
Otn.er  No-n-Pefoieurr.  Oi.s  as  a  Primary 
Cargo 

§  155.2210    Purpose  and  applicability. 

This  subpart  establishes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  vessel  aurying 
other  non-petroleum  oils  as  a  primary 
cargo.  The  requirements  of  this  subpart 
are  intended  for  use  in  developing 
response  plans  and  identifying  response 
resources  during  the  planning  process. 
They  are  not  performance  standards. 

§  155.2225    Response  plan  submission 
requirements. 

An  ovkTier  or  operator  of  a  vessel 
carrying  other  non-petroleum  oils  as  a 
primary  cargo  shall  submit  a  response 
plan  in  accordance  with  the 
requirements  of  this  subpart,  and  with 
all  sections  of  subpart  D  of  this  part, 
except  §§  155.1050  and  155.1052. 

§  155.2230    Response  plan  development 

and  evaluation  criteria. 

(a)  Owners  and  operators  of  vessels 
that  carry  other  non-petroleum  oil  as  a 
primary  cargo  must  provide  information 
in  their  plan  that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
other  non-petroleum  oils  to  the 
maximimfi  extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  contain,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  vessel 
carrying  other  non-petroleum  oil  as  a 
primary  cargo  must  ensure  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  in 
which  the  vessel  operates  using  the 
criteria  in  Table  1  of  Appendix  B  of  this 
part.  When  evaluating  the  operability  of 
equipment,  the  vessel  owner  or  operator 
must  consider  limitations  that  are 
identified  in  the  Area  Contingency 
Plans  for  the  COTP  zones  in  which  the 
vessel  operates,  including — 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  vessel 
carrying  other  non-petroleum  oil  as  a 
primary  cargo  must  identify  in  the 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  required  equipment 
including — 

(1)  Containment  boom,  sorbent  boom, 
or  other  methods  for  containing  oil 
floating  on  the  surface  or  to  protect 
shorelines  from  impact; 

(2)  Oil  recovery  aevices  appropriate 
for  the  type  of  other  non-petroleum  oil 
carried;  and 
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(3)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  other  non- 
petroleum  oil  carried. 

(d)  Response  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of  arriving 
on-scene  within  the  appUcable  Tier  1 
response  times  specified  in  this 
paragraph.  An  oil  spill  removal 
organization  may  not  he  listed  in  the 
plan  unless  the  organization  has 
provided  written  consent  to  be  Usted  in 
the  plan  as  an  available  resource. 
Response  times  from  the  time  of 
discovery  of  a  discharge  are  as  follow: 


Tier  1 

Tier  2 

Tier  3 

Higher  vo^ 

12hrs  .. 

N/A  

N/A 

ume  port 

area. 

Great  Lakes  . 

18hrs  .. 

N/A  

N/A 

All  ottwr  nv- 

24hr8.. 

N/A  ...-. 

N/A 

ers  and  ca- 

nals. irOand, 

nearshofe. 

and  off- 

shore areas. 

Open  ocean 

24  hrs> 

N/A 

N/A 

(pius  travel 

tifTW  from 

shore). 

UMI 


(e)  The  owner  or  operator  of  a  vessel 
carrying  other  non-petroleiun  oil  as  a 
primary  cargo  must  identify  in  the 
response  plan  and  ensure  the 
availability  of  the  following  resources 
through  contract  or  other  approved 
means: 

(1)  A  salvage  company  with 
appropriate  expertise  and  equipment. 

(2)  A  company  with  vessel  firefighting 
capability  that  will  respond  to  casualties 
in  the  area(s)  in  which  the  vessel  is 
operating. 

(f)  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resources  required  under  paragraph  (e) 
of  this  section  capable  of  being 
deployed  to  the  areas  in  which  the 
vessel  will  operate.  A  company  may  not 
be  listed  in  the  plan  unless  the  company 
has  provided  written  consent  to  be 
listed  in  the  plan  as  an  available 
resource.  To  meet  this  requirement  in  a 
response  plan  submitted  for  approval  or 
reapproval  on  or  after  February  18, 
1998.  the  vessel  owner  or  operator  must 
identify  both  the  intended  sources  of 
this  capability  and  demonstrate  that  the 
resources  are  capable  of  neing  deployed 
to  the  port  nearest  to  the  area  where  the 
vessel  operates  within  24  hours  of 
discovery  of  a  discharge. 

(gj  The  owner  or  operator  of  a  vessel 
carrying  other  non-petroleum  oil  as  a 
primary  cargo  must  identify  in  the 
response  plan,  and  ensure  the 
availability  of,  through  contract  or  other 


approved  means,  certain  resources 

required  by  subpart  D  of  this  part, 

§155.1035(c)(5)(ii)and 

§  155.1040(c)(5)(i)  of  this  part,  as 

applicable. 

(1 )  Resources  must  include — 
(i)  Fendering  equipment; 

(ii)  Transfer  hoses  and  connection 
equipment:  and 

(iii)  Portable  pumps  and  ancillary 
equipment  necessary  to  offload  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2)  Resources  must  be  capable  of 
reaching  the  locations  in  which  the 
vessel  operates  within  the  stated  times 
following  notification: 

(i)  Inland,  nearshore,  and  Great  Lakes 
waters — 12  hours. 

(ii)  Offshore  waters  and  rivers  and 
canals — 18  hoiu^. 

(iii)  Open  ocean  waters — 36  hours. 

(3)  For  barges  operating  in  rivers  and 
canals  as  defined  in  this  subpart,  the 
requirements  of  this  paragraph  (g)(3) 
may  be  met  by  listing  resources  capable 
of  being  deployed  in  an  area  within  the 
response  times  in  paragraph  (g)(2)  of 
this  section.  A  vessel  owner  or  operator 
may  not  identify  such  resources  in  a 
plan  unless  the  response  organization 
has  provided  written  consent  to  be 
identified  in  a  plan  as  an  available 
resource. 

(h)  The  response  plan  for  a  vessel  that 
is  located  in  any  environment  with  year- 
round  preapproval  for  use  of  dispersants 
and  that  handles,  stores,  or  transports 
other  non-petroleum  oils  may  request  a 
credit  for  up  to  25  percent  of  the  worst 
case  planning  volume  set  forth  by 
subpart  D  of  this  part.  To  receive  this 
credit,  the  vessel  owner  or  operator 
must  identify  in  the  plan  and  ensure,  by 
contract  or  other  approved  means,  the 
availability  of  specified  resources  to 
apply  the  dispersants  and  to  monitor 
their  effectiveness.  The  extent  of  the 
credit  will  be  based  on  the  volumes  of 
the  dispersant  available  to  sustain 
operations  at  the  manufacturers' 
recommended  dosage  rates. 
Identification  of  these  resources  does 
not  imply  that  they  will  be  authorized 
for  use.  Actual  authorization  for  use 
during  a  spill  response  will  be  governed 
by  the  provisions  of  the  NCP  and  the 
applicable  ACP. 

6.  Appendix  B  is  revised  to  read  as 
follows: 

Appendix  B  to  Pari  135 — Determining 
and  Evaluating  Required  Response 
Resources  for  Vessel  Response  Plans 

I.  Purpose 

1.1    The  purpose  of  this  appendix  is  to 
describe  the  procedures  for  identifying 
response  resources  to  meet  the  requirements 
of  subparts  D.  E,  F.  and  G  of  this  part.  These 
guidehnes  will  be  used  by  the  vessel  owner 


or  operator  in  preparing  the  response  plan 
and  by  the  Coast  Guard  to  review  vessel 
response  plans.  Respaonse  plans  submitted 
under  subparts  F  and  G  of  this  part  will  be 
evaluated  under  the  guidelines  in  section  2 
and  Table  1  of  this  appendix. 

2.  Equipment  Operability  and  Readiness 

2.1  All  equipment  identified  in  a 
response  plan  must  be  capable  of  operating 
in  the  conditions  expected  in  the  geographic 
area  in  which  a  vessel  operates.  These 
conditions  vary  widely  based  on  the  location 
and  season.  Therefore,  it  is  difficult  to 
identify  a  single  stockpile  of  response 
equipment  that  will  function  effectively  in 
every  geographic  location. 

2.2  Vessels  storing,  handling,  or 
transporting  oil  in  more  than  one  operating 
environment  as  indicated  in  Table  1  must 
identify  equipment  capable  of  successfully 
functioning  in  each  operating  environment. 
For  example,  vessels  moving  from  the  ocean 
to  a  river  port  must  identify  appropriate 
equipment  designed  to  meet  the  criteria  for 
transiting  oceans,  inland  waterways,  rivers. 
and  canals.  This  equipment  may  be  designed 
to  operate  in  all  of  these  environments  or, 
more  likely,  different  equipment  may  be 
designed  for  use  in  each  area. 

2.3  When  identifying  equipment  for 
response  plan  credit,  a  vessel  owner  or 
operator  must  consider  the  inherent 
limitations  in  the  operabilitj-  of  equipment 
components  and  response  systems.  The 
criteria  in  Table  1  of  this  appaendix  must  be 
used  for  evaluating  the  operability  in  a  given 
environment.  These  criteria  reflect  the 
general  conditions  in  certain  operating  areas. 

2.4  Table  1  of  this  appendix  lists  criteria 
for  oil  recovery  devices  and  boom.  All  other 
equipment  necessary  to  sustain  or  support 
response  operations  in  a  geographic  area 
must  be  designed  to  function  in  the  same 
conditions.  For  example,  boats  which  deploy 
or  support  skimmers  or  boom  must  be 
capable  of  being  safely  operated  in  the 
significant  wave  heights  listed  for  the 
applicable  operating  environment.  The  Coast 
Guard  may  require  documentation  that  the 
boom  identified  in  a  resp>onse  plan  meets  the 
criteria  in  Table  1  of  this  appendix.  Absent 
acceptable  documentation,  the  Coast  Guard 
may  require  that  the  boom  be  tested  to 
demonstrate  that  it  meets  the  criteria  in  Table 
1  of  (his  app)endix.  Testing  must  be  in 
accordance  with  certain  American  Society  for 
Testing  Materials  (ASTM)  standards  lASTM 

F  715-81  (Reapproved  1986),  Standard 
Methods  of  Testing  Spill  Control  Barrier 
Membrane  Materials,  and  ASTM  F  989-86, 
Standard  Test  Methods  for  Spill  Control 
Barrier  Tension  Members),  or  other  tests 
approved  by  the  Coast  Guard. 

2.5  A  vessel  owner  oi-  operator  must  refer 
to  the  applicable  Area  Contingency  Plan  to 
determine  if  ice,  debris,  and  weather-related 
visibility  are  significant  factors  in  evaluating 
the  operability  of  equipment.  The  Area 
Contingency  Plan  will  also  identifj'  the 
average  temperature  ranges  expected  In  a 
geographic  area  in  which  a  vessel  operates. 
All  equipment  identified  in  a  response  plan 
must  be  designed  to  of)erate  within  those 
conditions  or  ranges. 

2.6  The  requirements  of  subparts  D,  E,  F. 
and  G  of  this  part  establish  response  resource 


mobilization  and  response  times.  The 
location  that  the  vessel  operates  farthest  firom 
the  storage  location  of  the  response  resources 
must  be  used  to  determine  whether  the 
resources  are  capable  of  arriving  on  scene 
within  the  time  required.  A  vessel  owner  or 
operator  shall  include  the  time  for 
notification,  mobilization,  and  travel  time  of 
resources  identified  to  meet  the  maximum 
most  probable  discharge  and  Tier  1  worst 
case  discharge  requirements.  For  subparts  D 
and  E  of  this  part,  tier  2  and  3  resources  must 
be  notified  and  mobilized  as  necessary  to 
meet  the  requirements  for  arrival  on  scene. 
An  on-water  speed  of  5  knots  and  a  land 
speed  of  35  miles  per  hour  is  assumed, 
unless  the  vessel  owner  or  operator  can 
demonstrate  otherwise. 

2.7  For  subparts  D  and  E  of  this  part,  in 
identifying  equipment,  the  vessel  owner  or 
operator  shall  list  the  storage  location, 
quantity,  and  manufacturer's  make  and 
model,  unless  the  oil  spill  removal 
organization(s]  providing  the  necessary 
response  resources  have  been  evaluated  by 
the  Coast  Guard,  and  their  capability  has 
been  determined  to  equal  or  exceed  the 
response  capability  needed  by  the  vessel.  For 
oil  recovery  devices,  the  effective  daily 
recovery  capacity,  as  determined  using 
section  6  of  this  appendix,  must  be  included. 
For  boom,  the  overall  boom  height  (draft  plus 
freeboard)  must  be  included.  A  vessel  owner 
or  operator  is  responsible  for  ensuring  that 
identified  boom  has  compatible  connectors. 

2.8  For  subparts  F  and  G  of  this  part,  in 
identifying  equipment,  the  vessel  owner  or 
operator  shall  list  the  storage  location, 
quantity,  and  manufacturer's  make  and 
model,  unless  the  oil  spill  removal 
organization(s]  providing  the  necessary 
response  resources  have  been  evaluated  by 
the  Coast  Guard,  and  their  capability  has 
been  determined  to  equal  or  exceed  the 
response  capability  needed  by  the  vessel.  For 
boom,  the  overall  boom  height  (draft  plus 
freelward)  must  be  included.  A  vessel  owner 
of  operator  is  responsible  for  ensuring  that 
identified  boom  has  compatible  connectors. 

3.  Determining  Response  Resources  Required 
for  the  Average  Most  Probable  Discharge 

3.1     A  vessel  owmer  or  operator  shall 
identify  and  ensure,  by  contract  or  other 
approved  means,  that  sufficient  response 
resources  are  available  to  respond  to  the  50- 
barrel  average  most  probable  discharge  at  the 
point  of  an  oil  transfer  involving  a  vessel  that 
carries  oil  as  a  primary  cargo.  The  equipment 
must  be  designed  to  function  in  the  operating 
enviroimient  at  the  point  of  oil  transfer. 
These  resources  must  include — 

3.1.1  Containment  boom  in  a  quantity 
equal  to  twice  the  length  of  the  largest  vessel 
involved  in  the  transfer  capable  of  being 
deployed  within  1  hour  of  the  detection  of 

a  spill  at  the  site  of  oil  transfer  operations. 
If  the  transfer  operation  is  more  than  12  miles 
from  shore,  the  containment  boom  must  be 
deployed  within  1  hour  plus  the  travel  time 
from  the  nearest  shoreline  at  a  sf)eed  of  5 
knots. 

3.1.2  Oil  recovery  devices  with  an 
effective  daily  recovery  capacity  of  50  barrels 
or  greater  available  at  the  transfer  site  within 
2  hours  of  the  detection  of  an  oil  discharge. 


3.1.3     Oil  storage  capacity  for  recovered 
oily  material  indicated  in  section  9.2  of  this 
appendix. 

4.  Determining  Response  Resources  Required 
for  the  Maximum  Most  Probable  Discharge 

4.1  A  vessel  owner  or  operator  shall 
identify  and  ensure,  by  contract  or  other 
approved  means,  that  sufficient  resp>onse 
resources  are  available  to  resp)ond  to 
discharges  up  to  the  maximum  most  probable 
discharge  volume  for  that  vessel.  The 
resources  should  be  capable  of  containing 
and  collecting  up  to  2,500  barrels  of  oil.  All 
equipment  identified  must  be  designed  to 
operate  in  the  applicable  operating 
environment  specified  in  table  1  of  this 
appendix. 

4.2  To  determine  the  maximum  most 
probable  discharge  volume  to  be  used  for 
planning,  use  the  lesser  of — 

4.2.1  2500  barrels:  or 

4.2.2  10  percent  of  the  total  oil  cargo 
capacity. 

4.3  Oil  recovery  devices  necessary  to 
meet  the  applicable  maximum  most  probable 
discharge  volume  planning  criteria  must  be 
located  such  that  they  arrive  on  scene  within 
12  hours  of  the  discovery  of  a  discharge  in 
higher  volume  port  areas  and  the  Great 
Lakes,  24  hours  in  all  other  rivers  and  canals, 
inland,  nearshore,  and  offshore  areas,  and  24 
hours  plus  travel  time  from  shore  in  all  open 
ocean  areas. 

4.3.1     Because  rapid  control,  containment, 
and  removal  of  oil  is  critical  to  reduce  spill 
impact,  the  effective  daily  recovery  capacity 
for  oil  recovery  devices  must  equal  50%  of 
the  planning  volume  applicable  for  the  vessel 
as  determined  in  section  4.2  of  this  appendix. 
The  effective  daily  recovery  capacity  for  oil 
recovery  devices  identified  in  the  plan  must 
be  determined  using  the  criteria  in  section  6 
of  this  appendix. 

4.4  In  addition  to  oil  recovery  capacity, 
the  vessel  owner  or  operator  must  identify  in 
the  response  plan  and  ensure  the  availability 
of,  through  contract  or  other  approved 
means,  sufficient  boom  available  within  the 
required  response  times  for  oil  connection 
and  containment,  and  for  protection  of 
shoreline  areas.  While  the  regulation  does 
not  set  required  quantities  of  boom  for  oil 
collection  and  containment,  the  owner  or 
operator  of  a  vessel  must  still  identify  in  a 
response  plan  and  ensure,  through  contract 
or  other  approved  means,  the  availability  of 
the  boom  identified  in  the  plan  for  this 
purpose. 

4.5  The  plan  must  indicate  the 
availability  of  temporary  storage  capacity'  to 
meet  the  requirements  of  section  9.2  of  this 
appendix.  If  available  storage  capacity  is 
insufficient  to  meet  this  requirement,  the 
effective  daily  recovery  capacity  must  be 
downgraded  to  the  limits  of  the  available 
storage  capacity. 

4.6  The  following  is  an  example  of  a 
maximum  most  probable  discharge  volume 
planning  calculation  for  equipment 
identification  in  a  higher  volume  port  area: 

The  vessel's  cargo  capacity  is  10,000 
barrels,  thus  the  planning  volume  is  10 
percent  or  1,000  barrels.  The  effective  daily 
recovery  capacity  must  be  50  percent  of  the 
planning  volume,  for  500  barrels  per  day. 
The  ability  of  oil  recovery  devices  to  meet 


this  capmcity  will  be  calculated  using  the 
procedures  in  section  6  of  this  appendix. 
Temporary  storage  capacity  available  on 
scene  must  equal  twice  the  daily  recovery 
capacity  as  indicated  in  section  9  of  this 
appendix,  or  1000  barrels  p)er  day.  This  figure 
would  represent  the  information  the  vessel 
owner  or  opaeretor  would  use  to  identify  and 
ensure  the  availability  of,  through  contract  or 
other  approved  means,  the  required  response 
resources.  The  vessel  owner  would  also  need 
to  identify  how  much  boom  was  available  for 
use. 

5.  Determining  Response  Resources  Required 
for  the  Worst  Case  Discharge  to  the 
Maximum  Extent  Practicable 

5.1  A  vessel  owner  or  operator  shall 
identify  and  ensure,  by  contract  or  other 
approved  means,  that  sufficient  response 
resources  are  available  to  respond  to  the 
worst  case  discharge  of  oil  cargo  to  the 
maximum  extent  practicable.  Section  7  of 
this  appendix  describes  the  method  to 
determine  the  required  response  resources. 

5.2  Oil  spill  recovery  devices  identified 
to  meet  the  applicable  worst  case  discharge 
planning  volume  must  be  located  such  that 
they  can  arrive  at  the  scene  of  a  discharge . 
within  the  time  specified  for  the  applicable 
response  tier  listed  in  §  155.1050(g). 

5.3  The  effective  daily  recovery  capacity 
for  oil  recovery  devices  identified  in  a 
response  plan  must  be  determined  using  the 
criteria  in  section  6  of  this  appendix.  A 
vessel  owner  or  opaerator  shall  identify  the 
storage  locations  of  all  equipment  that  must 
be  used  to  fulfill  the  requirements  for  each 
tier. 

5.4  A  vessel  owner  or  operator  shall 
identify  the  availability  of  temporary  storage 
capacity  to  meet  the  requirements  of  section 
9.2  of  this  appendix.  If  available  storage 
capacity  is  insufficient  to  meet  this 
requirement,  then  the  effective  daily  recovery 
capacity  must  be  downgraded  to  the  limits  of 
the  available  storage  capacity. 

5.5  When  selecting  resp>onse  resources 
necessary  to  meet  the  response  plan 
requirements,  the  vessel  owner  or  operator 
must  ensure  that  a  portion  of  those  resources 
are  capable  of  being  used  in  close-to-shore 
response  activities  in  shallow  water.  The 
following  percentages  of  the  on-water 
resp)onse  equipment  identified  for  the 
applicable  geographic  area  must  be  capable 
of  op»erating  in  waters  of  6  feet  or  less  depth: 

(i)  Open  ocean — none, 
(ii)  Offshore — 10  percent, 
(iii)  Nearshore,  inland,  Great  Lakes,  and 
rivers  and  canals — 20  percent. 

5.6  In  addition  to  oil  spill  recovery 
devices  and  temporary  storage  capacity,  a 
vessel  owner  or  operator  shall  identify  in  the 
response  plan  and  ensure  the  availability  of. 
through  contract  or  other  approved  means, 
sufficient  boom  that  can  arrive  on  scene 
within  the  required  response  times  for  oil 
containment  and  collection.  The  specific 
quantity  of  boom  required  for  collection  and 
containment  will  depend  on  the  specific 
recovery  equipment  and  strategies  employed. 
Table  2  of  6iis  appendix  lists  the  minimum 
quantities  of  additional  boom  required  for 
shoreline  protection  that  a  vessel  owner  or 
operator  shall  identify  in  the  response  plan 
and  ensure  the  availability  of.  through 
contract  or  other  approved  means. 
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5.7    A  vessel  owner  or  operator  shall  also 
identify  in  the  response  plan  and  ensure,  by 
contract  or  other  approved  means,  the 
availability  of  an  oil  spill  removal 
oigviization  capable  of  responding  to  a 
•faioraline  cleanup  operation  involving  the 
calculated  volume  of  emulsified  oil  that 
might  impact  the  affected  shoreline.  The 
volume  of  oil  for  which  a  vessel  owner  or 
operator  should  plan  should  be  calculated 
through  the  application  of  factors  contained 
in  Tables  3  and  4  of  this  appendix.  The 
volume  calculated  from  these  tables  is 
intended  to  assist  the  vessel  owner  or 
operator  in  identifying  a  contractor  with 
sufficient  resources.  This  planning  volume  is 
not  used  explicitly  to  determine  a  required 
amount  of  equipment  and  personnel. 

6.  Determining  Effective  Daily  Recovery 
Capacity  for  Oil  Recovery  Devices 

6.1  Oil  recovery  devices  identified  by  a 
vessel  owner  or  operator  must  be  identified 
by  manubcturer,  model,  and  effective  daily 
recovery  capacity.  These  capacities  must  be 
to  meet  the  applicable  planning  criteria  for 
the  average  most  probable  discharge: 
maximum  most  probable  discharge;  and 
worst  case  discharge  to  the  maximum  extent 
practicable. 

6.2  For  the  purposes  of  determining  the 
efiiective  daily  recovery  capacity  of  oil 
recovery  devices,  the  following  method  will 
be  used.  This  method  considers  potential 
limitations  due  to  available  daylight, 
weather,  sea  state,  and  percentage  of 
emulsified  oil  in  the  recovered  material.  The 
Coast  Guard  may  assign  a  lower  efficiency 
£ictor  to  equipment  listed  in  a  response  plan 
if  it  determines  that  such  a  reduction  is 
warranted. 

6.2.1  The  following  formula  must  be  used 
to  calculate  the  e^ctive  daily  recovery 
capacity: 

R=Tx24xE 

R — Effective  daily  recovery  capacity 

T — Throughput  rate  in  barrels  per  hour 

(nameplate  capacity} 
E — 20%  efficiency  hctor  (or  lower  factor  as 

determined  by  the  Coast  Guard) 

6.2.2  For  thoee  devices  in  which  the 
pump  limits  the  throughput  of  liquid, 
throughfxit  rate  will  be  calculated  using  the 
pump  capacity. 

6.2.3  For  belt  or  mop  type  devices,  the 
throughput  rate  will  be  calculated  using  data 
provided  by  the  manufacturer  on  the 
nameplate  rated  capacity  for  the  device. 

6.2.4  Vessel  owners  or  operators 
including  in  the  response  plan  oil  recovery 
devices  whose  throughput  is  not  measurable 
using  a  pump  capacity  or  belt  or  mop 
capacity  may  provide  information  to  support 
an  alternative  method  of  calculation.  This 
information  must  be  submitted  following  the 
prtxedures  in  section  6.5  of  this  appendix. 

6.3  As  an  alternative  to  section  6.2  of  this 
appendix,  a  vessel  owner  or  operator  may 
submit  adequate  evidence  that  a  different 
effective  daily  recovery  capacity  should  be 
applied  for  a  specific  oil  recovery  device. 
Adequate  evidence  is  actual  verified 
performance  data  in  spill  conditions  or  test 
using  certain  ASTM  standards  |ASTM  F  631- 
80.  Reapproved  1965)  Standard  Method  for 
Testing  Full  Scale  Advancing  Spill  Removal 
Devices,  and  ASTM  F  808-83  (1988), 


Standard  Guide  for  Collecting  Skimmer 
Performance  Data  in  Uncontrolled 
Environments],  or  an  equivalent  test 
approved  by  the  Coast  Guard. 

6.3.1     The  following  formula  must  be  used 
to  calculate  the  effective  daily  recovery 
capacity  under  this  alternative: 

R=DxU 

R — Effective  daily  recovery  capacity 

ID — Average  Oil  Recovery  Rate  in  barrels  per 
hour  (Item  26  in  ASTM  F  808;  Item 
13.1.15  in  ASTM  F  631;  or  actual 
performance  data) 

U — Hours  per  day  that  a  vessel  owner  or 
operator  can  document  capability  to 
operate  equipment  under  spill 
conditions.  Ten  hours  per  day  must  be 
used  unless  a  vessel  owner  or  operator 
can  demonstrate  that  the  recovery 
operation  can  be  sustained  for  longer 
periods. 

6.4  A  vessel  owner  or  operator  submitting 
a  resp>onse  plan  shall  provide  data  that 
supports  the  effective  daily  recovery 
capacities  for  the  oil  recovery  devices  listed. 
The  following  is  an  example  of  these 
calculations: 

A  weir  skimmer  identified  in  a  resp>onse 
plan  has  a  manufacturer's  rated  throughput  at 
the  pump  of  267  gallons  per  minute  (gpm). 
267  gpm=381  barrels  per  hour 
R=381x24x.2=l,S29  barrels  per  day 

After  testing  using  ASTM  procedures,  the 
skimmer's  oil  recovery  rate  is  determined  to 
be  220  gpm.  The  vessel  owner  or  opwrator 
identifies  sufficient  resources  available  to 
support  operations  12  hours  p>er  day. 

220  gpm=314  barrels  per  hour 
R=314xl 2=3,768  barrels  per  day 

A  vessel  owner  or  operator  will  be  able  to 
use  the  higher  capacity  if  sufficient 
temporary  oil  storage  capacity  is  available. 

6.5  Determinations  of  alternative 
efficiency  factors  under  section  6.2  or 
alternative  effective  daily  recovery  capacities 
under  section  6.3  of  this  appendix  will  be 
made  by  Commandant  (G— MRO),  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593.  Oil  spill 
removal  organizations  or  equipment 
manufacturers  may  submit  required 
information  on  behalf  of  multiple  vessel 
o%vners  or  operators. 

7.  Calculating  the  Worst  Case  Discharge 
Planning  Volumes 

7.1  A  vessel  owner  or  operator  shall  plan 
for  a  response  to  a  vessel's  worst  case 
discharge  volume  of  oil  cargo.  The  planning 
for  on-water  recovery  must  take  into  account 
a  loss  of  some  oil  to  the  environment  due  to 
evaporations  and  natural  dissipation, 
potential  increases  in  volume  due  to 
emulsification,  and  the  potential  for  deposit 
of  some  oil  on  the  shoreline. 

7.2  The  following  procedures  must  be 
used  to  calculate  the  planning  volume  used 
by  a  vessel  owner  or  opwrator  for  determining 
required  on-water  recovery  capacity: 

7.2.1     The  following  must  be  determined: 
the  total  volume  of  oil  cargo  carried;  the 
appropriate  cargo  group  for  the  type  of 
petroleum  oil  carried  Ipiersistent  (groups  II, 
m,  and  IV)  or  non-persistent  (group  I)|;  and 
the  geographic  area(s)  in  which  the  vessel 
operates.  For  vessels  carrying  mixed  cargoes 


from  different  petroleum  oil  groups,  each 
group  must  be  calculated  separately.  This 
information  is  to  be  used  with  Table  3  of  this 
appendix  to  determine  the  percentages  of  the 
total  cargo  volume  to  be  used  for  removal 
capacity  planning.  This  table  divides  the 
cargo  volume  into  three  categories:  oil  lost  to 
the  environment;  oil  deposited  on  the 
shoreline;  and  oil  available  for  on-water 
recovery. 

7.2.2  The  on-water  oil  recovery  volume 
must  be  adjusted  using  the  appropriate 
emulsification  factor  found  in  Table  4  of  this 
appendix, 

7.2.3  The  adjusted  volume  is  multiplied 
by  the  on-water  oil  recovery  resource 
mobilization  fector  found  in  Table  5  of  this 
appendix  from  the  appropriate  operating  area 
and  response  tier  to  determine  the  total  on- 
water  oil  recovery  capacity  in  barrels  per  day 
that  must  be  identified  or  contracted  for  to 
arrive  on  scene  within  the  applicable  time  for 
each  respionse  tier.  Three  tiers  are  specified. 
For  higher  volume  ()ort  areas,  the  contracted 
tiers  of  resources  must  be  located  such  that 
they  can  arrive  on  scene  within  12,  36,  and 
60  hours  of  the  discovery  of  an  oil  discharge. 
For  the  Great  Lakes,  these  tiers  are  18,  42, 
and  66  hours.  For  rivers  and  canals,  inland, 
nearshore,  and  offshore,  these  tiers  are  24,  48, 
and  72  hours.  For  the  open  ocean  area,  these 
tiers  are  24,  48,  and  72  hours  with  an 
additional  travel  time  allowance  of  1  hour  for 
every  additional  5  nautical  miles  from  shore. 

7.2.4  The  resulting  on-water  recovery 
capacity  in  barrels  per  day  for  each  tier  is 
used  to  identify  response  resources  necessary 
to  sustain  operations  in  the  applicable 
geographic  area.  The  equipment  must  be 
capable  of  sustaining  operations  for  the  time 
period  specified  in  Table  3  of  this  appendix. 
A  vessel  owner  or  operator  shall  identify  and 
ensure  the  availability  of,  through  contract  or 
other  approved  means,  sufficient  oil  spill 
recovery  devices  to  provide  the  effective 
daily  oil  recovery  capacity  required.  If  the 
required  capacity  exceeds  the  applicable  cap 
described  in  Table  6  of  this  appendix,  then 

a  vessel  owner  or  operator  must  contract  only 
for  the  quantity  of  resources  required  to  meet 
the  cap,  but  shall  identify  sources  of 
additional  resources  as  indicated  in 
S  155.1050(o)  The  owner  or  operator  of  a 
vessel  whose  planning  volume  exceeded  the 
cap  in  1993  should  plan  for  additional 
capacity  to  be  under  contract  by  1998  or 
2003,  as  appropriate.  For  a  vessel  that  carries 
multiple  groups  of  oil,  the  required  effective 
daily  recovery  capacity  for  each  group  is 
calculated  and  summed  before  applying  the 
cap. 

7.3  The  following  procedures  must  be 
used  to  calculate  the  planning  volume  for 
identifying  shoreline  cleanup  capacity: 

7.3.1    The  following  must  be  determined: 
the  total  volume  of  oil  cargo  carried;  the 
appropriate  cargo  group  for  the  type  of 
p>etroleum  oil  carried  [persistent  (groups  II, 
ni,  and  IV)  or  non-persistent  (group  I)];  and 
the  geographic  area(s)  in  which  the  vessel 
operates.  For  a  vessel  carrying  cargoes  from 
different  oil  groups,  each  group  must  be 
calculated  separately.  Using  this  information. 
Table  3  of  this  app>endix  must  be  used  to 
determine  the  p>ercentages  of  the  total  cargo 
volume  to  be  used  for  shoreline  cleanup 
resource  planning. 
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7.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsification  factor  using  the  same 
procedure  as  described  in  section  7.2.2  of 
this  app)endix. 

7.3.3  The  resulting  volume  will  be  used 
to  identify  an  oil  spill  removal  organization 
with  the  appropriate  shoreline  cleanup 
cap)ability. 

7.4    The  following  is  an  example  of  the 

procedure  described  above: 
A  vessel  with  a  100,000  barrel  capacity  for 

#6  oil  (specific  gravity  .96)  will  move  from 

a  higher  volume  port  area  to  another  area. 

The  vessel's  route  will  be  70  miles  from 

shore. 

Cargo  carried:  100,000  bbls.  Group  IV  oil 
Emulsification  factor  (from  Table  4  of 
this  appendix):  1.4  Areas  transited: 
Inland,  Nearshore,  Offshore.  Opien  ocean 

Planned  %  on-water  recovery  (from  Table  3 
of  this  appendix): 


Inland  50% 

Nearshore  50% 

Offshore  40% 

Open  ocean  20% 
Planned  %  oil  onshore  recovery  (from  Table 
3  of  this  app>endix): 

Inland  70% 

Nearshore  70% 

Offshore  30% 

Open  ocean  30% 
General  formula  to  determine  planning 

volume: 
(planning  volume)=(capacity)x(%  from  Table 
3  of  this  app€ndix)x(emulsification 
factor  from  Table  4  of  this  app>endix) 
Planning  volumes  for  on-water  recovery: 

Inland  100.000x.5xl.4=70,000  bbls 

Nearshore  100,000x.5xl.4=70.000bbls 

Offshore  100,000x, 4x1. 4=56,000  bbls 

Op)en  ocean  100,000x.2xl.4=28,000  bbls 
Planning  volumes  for  on  shore  recovery: 

Inland  100,000x.7xl.4=98,000  bbls 


Nearshore  100,000x,7xl. 4=98,000  bbls 
Offshore  100,000x.3xl.4=42,000  bbls 
The  vessel  owner  or  operator  must  contract 
with  a  response  resource  capable  of 
managing  a  98,000-barrel  shoreline 
cleanup  in  those  areas  where  the  vessel 
comes  closer  than  50  miles  to  shore. 

Determining  required  resources  for  on- 
water  recovery  for  each  tier  using 
mobilization  factors:  (barrel  per  day  on-water 
recovery  requirements)=(on-water  planning 
volurne  as  calculated  above)x[mobilization 
factor  from  Table  5  of  this  appendix]. 


Tier  1 


Inland/Nearshore  70,000  x 

Offshore  56,000 x 

Open  ocean  28.000  ._ x 

equals  (barrels  per  day) 

inlandiT^earshore  

Offshore 

Open  ocean ~ 


10,500 
5,600 
1,680 


Tier  3 


.40 
21 
.12 


28,000 

11,760 

3,360 


Since  the  requirements  for  Tier  1  for  inland 
and  nearshore  exceed  the  caps,  the  vessel 
owner  would  only  need  to  contract  for  10,000 
barrels  per  day  for  Tier  1.  No  additional 
equipment  would  be  required  to  be  identified 
because  the  required  Tier  3  resources  are 
below  the  Tier  3  caps. 

10%  of  the  on-water  recovery  capability  for 
offshore,  and  20%  of  the  capability  for 
inland/nearshore.  for  all  tiers,  must  be 
capable  of  operating  in  water  with  a  depth  of 
6  feet  or  less. 

The  vessel  owner  or  operator  would  also  be 
required  to  identify  or  contract  for  quantities 
of  boom  identified  in  Table  2  of  this 
appendix  for  the  areas  in  which  the  vessel 
operates. 

8.  Determining  the  Availability  of  High-Rate 
Response  Methods 

8.1  Response  plans  for  a  vessel  carrying 
group  11  or  III  persistent  oil  as  a  primary 
cargo  that  operates  in  an  area  with  year- 
round  pre-approval  for  dispersant  use  may 
receive  credit  for  up  to  25  percent  of  their 
required  on-water  recovery  capacity  in  that 
area  for  1993  if  the  availability  of  these 
resources  are  ensured  by  contract  or  other 
approved  means.  For  response  plan  credit, 
these  resources  must  be  capable  of  being  on 
scene  within  12  hours  of  the  discovery  of  a 
discharge. 

8.2  To  receive  credit  against  any  required 
on-water  recovery  capacity,  a  response  plan 
must  identify  the  locations  of  dispersant 
stockpiles,  methods  of  transporting  to  a 
shoreside  staging  area,  and  appropriate 
aircraft  or  vessels  to  apply  the  dispersant  and 
monitor  its  effectiveness  at  the  scene  of  an  oil 
discharge. 

8.2.1     Sufficient  volumes  of  dispersants 
must  be  available  to  treat  the  oil  at  the  dosage 


rate  recommended  by  the  dispersant 
manufacturer.  Dispersants  identified  in  a 
response  plan  must  be  on  the  National 
Contingency  Plan  Product  Schedule 
maintained  by  the  U.S.  Environmental 
Protection  Agency.  (Some  States  have  a  list 
of  approved  dispersants  and  within  State 
waters  only  they  can  be  used.) 

8.2.2  Dispersant  application  equipment 
identified  in  a  response  plan  for  credit  must 
be  located  such  that  it  can  be  mobilized  to 
shoreside  staging  areas  to  meet  the  time 
requirements  in  section  8.1  of  this  appendix. 
Sufficient  equipment  capacity  and  sources  of 
appropriate  dispersants  must  be  identified  to 
sustain  dispersant  operations  for  at  least  3 
days. 

8.2.3  Credit  against  on-water  recovery 
capacity  in  pre-approved  areas  will  be  based 
on  the  ability  to  treat  oil  at  a  rate  equivalent 
to  this  credit.  For  example,  a  2,500  barrels 
per  day  credit  against  the  10,000  barrels  per 
day  on-water  Tier  1  cap  would  require  the 
vessel  owner  or  operator  to  demonstrate  the 
ability  to  treat  2,500  barrels  per  day  of  oil  at 
the  manufacturer's  recommended  dosage 
rate.  Assuming  a  dosage  rate  of  10:1,  the  plan 
would  need  to  show  stockpiles  and  sources 
of  750  barrels  of  dispersants  that  would  be 
available  on  scene  at  a  rate  of  250  barrels  per 
day  and  the  ability  to  apply  the  dispersant  at 
the  daily  rate  for  3  days  in  the  area  in  which 
the  vessel  operates.  Similar  data  would  need 
to  be  provided  for  any  additional  credit 
against  Tier  2  and  3  resources. 

8.3     In  addition  to  the  equipment  and 
supplies  required,  a  vessel  owner  or  operator 
shall  identify  a  source  of  support  to  conduct 
the  monitoring  and  post-use  effectiveness 
evaluation  required  by  applicable  Local  and 
Area  Contingency  Plans. 


8.4  Identification  of  the  resources  for 
dispersant  application  does  not  imply  that 
the  use  of  this  technique  will  be  authorized. 
Actual  authorization  for  use  during  a  spill 
response  will  be  governed  by  the  provisions 
of  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (40  CFR  pait 
300)  and  the  applicable  Local  or  Area 
Contingency  Plan. 

8.5  In  addition  to  the  credit  identified 
above,  a  vessel  owners  or  operators  that 
operates  in  areas  pre-approved  for  dispersant 
use  may  reduce  their  required  on-water 
recovery  cap  increases  for  1998  and  2003  by 
up  to  50%  by  identifying  non-mechanical 
methods. 

8.6  The  use  of  in-situ  burning  as  a  non- 
mechanical  response  method  is  still  being 
studied.  Because  limitations  and 
uncertainties  remain  for  the  use  of  this 
method,  it  may  not  be  used  to  reduce 
"^quired  oil  recovery  capiacity  in  1993.  Use 
of  this  or  other  alternative  high-rate  methods 
for  a  pKjrtion  of  th6  required  cap  increase  in 
1998  will  be  determined  during  the  cap 
increase  review  in  1996.  , 

9.  Additional  Equipment  Necessary  to 
Sustain  Response  Operations 

9.1     A  vessel  owner  or  operator  is 
responsible  for  ensuring  that  sufficient 
numbers  of  trained  personnel,  boats,  aerial 
sp>otting  aircraft,  sorbent  materials,  boom 
anchoring  materials,  and  other  resources  are 
a  available  to  sustain  response  operations  to 
completion.  All  such  equipment  must  be 
suitable  for  use  with  the  primary  equipment 
identified  in  the  response  plan.  A  vessel 
owner  or  operator  is  not  required  to  list  these 
resources  in  the  respionse  plan,  but  shall 
certify  their  availability. 
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9.2     A  vessel  oMmer  or  operator  shall 
evaluate  the  availability  of  adequate 
temporary  storage  capacity  to  sustain  the 
effective  daily  recovery  capacities  from 
equipment  identified  in  the  plan.  Because  of 
the  inefficiencies  of  oil  spill  recovery 
devices,  response  plans  must  identify  daily 
storage  capacity  equivalent  to  twice  the 


effective  daily  recovery  capacity  required  on 
scene.  This  temporary  storage  capacity  may 
be  reduced  if  a  vessel  owner  or  operator  can 
demonstrate  by  waste  stream  analysis  that 
the  effiriencies  of  the  oil  recovery  devices, 
ability  to  decant  water,  or  the  availability  of 
alternative  temporary  storage  or  disposal 
locations  in  the  area(s)  the  vessel  will  ofmrate 


will  reduce  the  overall  volume  of  oily 
material  storage  requirements. 

9.3     A  vessel  owner  or  operator  shall 
ensure  that  their  planning  includes  the 
capability  to  arrange  for  disposal  of  recovered 
oil  products.  Specific  disposal  procedures 
will  be  addressed  in  the  applicable  Area 
Contingency  Plan. 


Table  i  .—Response  Resource  Operating  Criteria 

(Oil  Recovery  Devlcas] 


Operating  Environment 

Significant  Wave 
Height ' 

Sea  State 

(feet) 

Rkmkv  *  r.flnfll(|            ,    ,                 , 

<l 
S3 
<A 

S6 

1 

Inland  _ 

2 

Great  Lakes  

Ocean  _. 

- " - " " 

2-3 
3-4 

(Boom) 


Boom  Property 


Sigraficant  Wave ' ->  Height  (feet)  ... 

Sea  State  

Boom  height — In. 

(draft  plus  freeboard) 
Reserve  Buoyancy  to  Weight  Ratio 

Total  Tensile  Strength — lbs „ 

Skirt  Fatsnc  Tensile  Strengtt>— tM.  . 
Skirt  Fabric  Tear  Strengtt>— fee 


Use 


Rivers  & 
Canals 


SI 

1 

6-18 

2:1 

4.500 

200 

100 


Inlarxj 


S3 
2 

18-42 

2:1 

15-20,000 

300 

100 


Great  Lakes 


<4 

2-3 

18-42 

2:1 

15-20.CX)0 

300 

100 


Ocean 


S6 
»-4 
242 

3:1  to  4:1 

>20,000 

500 

125 


'  Oil  recovery  devices  arvj  txx}m  must  be  at  least  capable  of  operating  in  wave  heights  up  to  and  Including  the  vakjes  listed  in  Table  1  for  each 
operating  environment. 

^  Equipment  identifjed  as  capat)le  of  operatirig  in  waters  of  6  feet  or  less  depth  are  exempt  from  the  signifk:ant  wave  height  planning  require- 
ment 

Table  2. — Shoreline  Protection  Requirements 


Locatkin 


Boom 


Ensured  t)y 
contract  or 
other  ap- 
proved means 
(ft) 


AvailatNlity  hours 


Higher  volume 
port  area 


Other  areas 


Persistent  Oils 

Open  Ocean  

Offshore  _    „ 

15.000 
30,000 
25,(X)0 

24 
12 
12 

48 

Nearshore/lnland/Great  LakQs 

24 

Rivers  &  Canals  

24 

Non-Persistent  Oils 


Open  Ocean  

Offsfxjre       

Nearshore.'InlarxJ/Great  Lakes 
Rivers  A  Canals 


10.000 
15.000 


12 
12 
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Table  4.— Emulsification  Factors  for  Petroleum  Oil  Cargo  Groups 


Non-persistent  oH  72  G: 

Group  I , 

Persistent  oil: 

Group  II 

Group  III 

Group  IV  


1.0 

1.8 
2.0 

1.4 


Table  5.— On-Water  Oil  Recovery  Resource  Mobilization  Factors 


Area 

Tien 

Tier  2 

Tier  3 

Riv#^  and  Canals     

.30 
.15 
.10 
.06 

.40 
.25 
.165 
.10 

.60 

Inland/Nearshore/Great  Lakes 

.40 

Offshore                      ; 

.21 

Ocean           

.12 

Note:  These  motwiization  factors  are  for  total  resources  mobilized,  not  incremental  resources. 


Table  6.— Response  Capability  Caps  by  Geographic  Area 


Tien 

Tier  2 

Tier  3 

As  of  February  18.  1993: 

All  exceot  rivers  &  canals  &  Great  Lakes  

10K  bbls/day 

20K  bbls/day 

40K  bbls/day. 

Great  Lakes                        

5K  bbls/day 

10K  bbls/day 

20K  bbls/day. 

Rivers  &  canals     _ ; 

1 ,500  bbls/day  

3.000  bbls/day  

6,000  bbls/day. 

February  18.  1998: 

All  exceot  rivers  &  canals  &  Great  Lakes     

12.5K  bbls/day 

6.35K  bbls/day  

25K  bWs/day 

50K  bbls/day. 

Great  Lakes             ^ 

12.3K  bWs/day 

25K  bbls/day. 

Rivers  &  canals    _ 

1 ,875  t»bls/day  

3,750  bbls/day  

7,500  bWs/day. 

February  18.  2003 

All  exceot  rivers  &  canals  &  Great  Lakes* 

tbd 

TBD 

TBD 

TBD 

TBD 

TBD 

TBD 

Great  Lakes                

TBD 

Rivers  &  canals  

TBD 

Note:  The  caps  straw  cumulative  overall  effective  daily  recovery  capacity,  not  incremental  increases. 

K  =  Thousarxj 

tibis  =  Barrels 

TBD  =  To  be  determined 


7.  Appendix  C  is  added  to  read  as 
follows: 

Appendix  C  to  Part  155— Tram  m.; 
Elements  for  Oil  Spill  Rpsprns*  Flans 

1.  General 

1.1     The  portion  of  the  plan  dealing  with 
training  is  one  of  the  key  elements  of  a 
response  plan.  This  concept  is  clearly 
expressed  by  the  fact  that  Congress,  in 
writing  the  Oil  Pollution  Act  of  1990, 
sjjecifically  included  training  as  one  of  the 
sections  required  in  a  vessel  or  facility 
response  plan.  In  reviewing  submitted 
response  plans,  it  has  been  noted  that  the 
plans  often  do  not  provide  sufficient 
information  in  the  training  section  of  the 
plan  for  either  the  user  or  the  reviewer  of  the 
plan.  In  some  cases,  plans  simply  state  that 
the  crew  and  others  will  be  training  in  their 
duties  and  responsibilities,  with  no  other 
information  being  provided.  la  other  plans, 
information  is  simply  given  that  required 
parties  will  receive  the  necessary  worker 
safety  training  (HAZWOPER). 

i.2    The  training  section  of  the  plan 
need  not  be  a  detailed  course  syllabus,  but 
it  must  contain  sufficient  information  to 
allow  file  user  and  reviewer  (or  evaluator)  to 
have  an  understanding  of  those  arpas  that  are 
believed  to  be  critical.  Plans  should  identify 
key  skill  areas  and  the  training  that  is 
required  to  ensure  that  the  individual 


identified  will  be  capable  of  performing  the 
duties  prescribed  to  them.  It  should  also 
describe  how  the  training  will  be  delivered 
to  the  various  personnel.  Further,  this  section 
of  the  plan  must  work  in  harmony  with  those 
sections  of  the  plan  dealing  with  exercises, 
the  spill  management  team,  and  the  qualified 
individual. 

1.3    The  material  in  this  appendix  C  is  not 
all-inclusive  and  is  provided  for  guidance 
only. 

2.  Elements  to  be  Addressed 

2.1  To  assist  in  the  preparation  of  the 
training  section  of  a  vessel  response  plan, 
some  of  the  key  elements  that  should  be 
addressed  are  indicated  in  the  following 
sections.  Again,  while  it  is  not  necessary  that 
the  comprehensive  training  program  for  the 
company  be  included  in  the  response  plan, 

it  is  necessary  for  the  plan  to  convey  the 
elements  that  define  the  program  as 
appropriate 

2.2  An  effective  spill  response  f-aining 
program  should  consider  and  address  the 
following; 

2.2.1  Notification  requirements  and 
procedures. 

2.2.2  Communication  systera(s)  used  for 
the  notifications. 

2.2.3  Procedures  to  mitigate  or  prevent 
any  discharge  or  a  substantial  threat  of  a 
discharge  of  oil  resulting  from — 


2.2.3.1  Operational  activities  associated 
with  internal  or  external  cargo  transfers; 

2.2.3.2  Grounding  or  stranding; 

2.2.3.3  Collision; 

2.2.3.4  Explosion  or  fire; 

2.2.3.5  Hull  failure; 

2.2.3.6  Excessive  list;  or 

2.2.3.7  Equipment  failure. 

2.2.4  Procedures  and  arrangements  for 
emergency  towing. 

2.2.5  When  performing  shipboard 
mitigation  measures — 

2.2.5.1  Ship  salvage  procedures; 

2.2.5.2  Damage  stability;  and 

2.2.5.3  Hull  stress  considerations. 
2  2.6    Procedures  for  transferring 

responsibility  for  direction  of  resjxjnse 
activities  from  vessel  and  facility  personnel 
to  the  spill  managemen*  team. 

2.2.7  Familiarity  with  the  operational 
capabilitie<;  of  the  conti^cted  oil  spill 
removal  organizations  and  the  procedures  to 
notify  and  activate  such  organizations. 

2.2.8  Familiarity  with  the  contracting  and 
ordering  procedures  to  acquire  oil  spill 
removal  organization  resources. 

2.2.9  Fami !  iari  ty  with  the  Area 
Contingency  Plans. 

2.2.10  Familiarity  with  the  organizational 
structures  that  will  tie  used  to  manage  the 
response  actions. 

2.2.11  Responsibilities  and  duties  of  the 
spill  management  team  members  in 
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accordance  with  designated  job 
responsibilities. 

2.2.12  Res(>onsibilities  and  authority  of 
the  qualified  individual  as  described  in  the 
vessel  response  plan  and  cocnp>any  response 
organization. 

2.2.13  Responsibilities  of  designated 
individuals  to  initiate  a  response  and 
supervise  shore-based  response  resources. 

2.2.14  Actions  to  take,  in  accordance  with 
designated  job  responsibilities,  in  the  event 
of  a  transfer  system  leak,  tank  overflow,  or 
suspected  cargo  tank  or  hull  leak. 

2.2.15  Information  on  the  cargoes 
handled  by  the  vessel  or  facility,  including 
fomiliarity  with — 

2.2.15.1  Cargo  material  safety  data  sheets: 

2.2.15.2  Chemical  characteristics  of  the 
cargo: 

2.2.15.3  S()ecia]  handling  procedures  for 
the  cargo: 

2.2.15.4  Health  and  safety  hazards 
associated  with  the  cargo:  and 

2.2.15.5  Spill  and  firefighting  procedures 
for  the  cargo. 

2.2.16  Occupational  Safety  and  Health 
Administration  requirements  for  worker 
health  and  safety  (29  CFR  1910.120). 


3.  Further  Cortsiderations 

In  drafting  the  training  section  of  the 
response  plan,  some  further  considerations 
are  noted  below  (these  points  are  raised 
simply  as  a  reminder): 

3.1  The  training  program  should  focus  on 
training  provided  to  vessel  personnel. 

3.2  An  organization  is  comprised  of 
individuals,' and  a  training  program  should 
be  structured  to  recognize  this  fact  by 
ensuring  that  training  is  tailored  to  the  needs 
of  the  individuals  involved  in  the  program. 

3.3  An  owner  or  ofwrator  may  identify 
equivalent  work  experience  which  fulfills 
specific  training  requirements. 

3.4  The  training  program  should  include 
[}artici(>ation  in  periodic  announced  and 
unaimounced  exercises.  This  participation 
should  approximate  the  actual  roles  and 
responsibilities  of  individuals  as  specified  in 
the  response  plan. 

3.5  Training  should  be  conducted 
periodically  to  reinforce  the  required 
knowledge  and  to  ensure  an  adequate  degree 
of  preparedness  by  individuals  with 
respKsnsibilities  under  the  vessel  response 
plan. 

3.6  Training  may  be  delivered  via  a 
number  of  different  means;  including 
classroom  sessions,  group  discussions,  video 
tapes,  self  study  workbooks,  resident  training 


courses,  on-the-job  training,  or  other  means 
as  deemed  appropriate  to  ensure  proper 
instruction. 

3.7    New  employees  should  complete  the 
training  program  prior  to  being  assigned  job 
responsibilities  which  require  participation 
in  emergency  response  situations. 

4.  Conclusion 

The  information  in  this  appendix  is  only 
intended  to  assist  resp)onse  plan  preparers  in 
reviewing  the  content  of  and  in  modifying 
the  training  section  of  their  respmnse  plans. 
It  may  be  more  comprehensive  than  is 
needed  for  some  vessels  and  not  ^ 

comprehensive  enough  for  others.  The  Coast 
Guard  exjsects  that  plan  preparers  have 
determined  the  training  needs  of  their 
organizations  created  by  the  development  of 
the  resf>onse  plans  and  the  actions  identified 
as  necessary  to  increase  the  preparedness  of 
the  company  and  its  personnel  to  respond  to 
actual  or  threatened  discharges  of  oil  from 
their  vessels. 

[)ated:  December  28. 1995. 
A.E.  Henn, 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Commandant. 
(FR  Doc.  9&-118  Filed  1-11-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  io  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFP-SP-^MEM^  or  AGRICULTURE 

Rural  Housing  arc  Ccf^munity 
Development  Serv  ce   R^.rai  Business 
and  C-:-ope.'->rive  Deveioprr,er't  Service, 
Rural  utiiitit-s  Service   ana  Farm 
Service  Age-  .  v 

7  CrR  Cnapte.'  XVlil 

RIN  0560-AE52 

Agency  Name  C^.nae 

AGENCY:  Farm  Service  Agency, 
Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  to  change  the  name  of  the 
Consolidated  Farm  Sei^fice  Agency  to 
the  Fann  Service  Agency  as  a  result  of 
the  Department  of  Agriculture 
reorganization. 

EFFECTIVE  DATE:  January  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Witzig,  Farm  Service  Agency, 
P.O.  Box  2415,  room  0339-S. 
Washington.  D.C.  20013.  telephone  202- 
205-5851. 

SUPPLEMENTARY    NS^CRMATlON: 
Background 

The  Secretary  of  Agriculture 
announced  that  the  agency  previously 
referred  to  as  the  Consolidated  Farm 
Service  Agency  (CFSA)  is  to  be  named 
the  Farm  Service  Agency  (FSA).  On 
November  8.  1995.  USDA  published  in 
the  Federal  Register  (60  FR  56392)  a 
final  rule  that  contained  redelegations  of 
authority  for  the  Department  of 
Agriculture  and  changed  the  name  of 
CFSA  to  FSA.  This  rule  includes 
amendments  to  7  CFR  chapter  XVIII  that 
are  necessary  to  bring  agency 
regulations  into  alignment  with  the 
departmental  reorganization. 

Accordingly,  7  CFR  Chapter  XVIII  is 
amended  as  follows: 


1.  The  heading  of  7  CFR  chapter  XVIII 
is  revised  to  read  as  follows: 

CMM' !  f  k  XVni— RURAL  HOUSING  AND 
COMML  .\ITY  DEVELOPMENT  SERVICE, 
RUR.*L  BUSINESS  ,\ND  GOOPERATIVT 
nF\TI  nPMENT  SERVICE,  RURAL 

Tl!  niF  S  SERVICE,  AND  FARM  SERVICE 
AGENCY,  DEPARTMENT  OF 
AGRICULTURE 

2.  In  7  CFR  chapter  XVUI.  all 
references  to  "Consolidated  Farm 
Service  Agency"  are  revised  to  read 
"Farm  Service  Agency",  and  all 
references  to  "CFSA"  are  revised  to  read 
"FSA". 

Signed  at  Washington,  D.C.  on  December 

26.  1995. 

!  ugene  Moos, 

Under  Secretary  for  Farm  and  Foreign 

Agricultural  Services. 

[FR  Doc.  96-327  Filed  1-11-96;  2:00  pm| 

BILLING  CODE  3410-05-P 


NUCLEAR  REGULATORY 

COMMISSiON 

10  CFR  Parts  3C,  40,  and  70 

RiN  :--50-AP36 

One-Time  Extension  of  Certain 
Byproduct,  Source,  and  Special 
Nuclear  Materials  Licenses 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  implement,  on  a  one-time 
basis,  a  five-year  extension  of  certain 
byproduct,  source,  and  special  nuclear 
materials  licenses.  The  provisions  of  the 
licenses  under  extension  provide  the 
same  authorizations  and  limits  on 
licensee  activities  as  they  do  now.  The 
final  rule  specifies  the  licenses  that  are 
not  extended. 

EFFEC-riVE  DA-'F:  February  15,  1996. 
FDR  F„R^HER   S FORMATION  CONTACT:  John 
M.  Pelchat,  NRC,  Region  II,  101  Marietta 
Street,  N.W.,  Suite  2900,  Atlanta,  GA 
30323,  telephone  (404)  331-5083;  or  C. 
VV.  Nilsen,  Office  of  Nuclear  Regulatory 
Research,  NRC,  Washington,  DC  20555. 
telephone  (301)  415-6209. 

SJDPLEMEN''.--''  INFORMATION: 

Background 

The  NRC  has  completed  the 
preliminary  phases  of  an  effort  to 


redesign  the  process  for  licensing 
medical,  academic,  and  industrial  users 
of  byproduct  materials  as  well  as  some 
small  scope  users  of  source  and  special 

iiuL.iL.ui  liiuteridis.  1  u  mcu^e  lesuuiCes 

available  to  expedite  the  development, 
design,  and  testing  of  the  new  materials 
licensing  process,  the  Commission  is 
extending  certain  specific  materials 
licenses  ("licenses")  by  five  years  from 
the  current  expiration  dates  of  those 
licenses.  Resources  that  would  have 
otherwise  been  used  to  renew  these 
licenses  will  be  devoted  to  the  redesign 
project.  The  extension  will  be  a  one- 
time occurrence.  The  Commission  does 
not  envision  that  any  similar  extensions 
will  be  granted  in  the  future. 

The  extension  granted  by  this 
rulemaking  does  not  apply  to  the 
licenses  for  power  and  non-power 
reactors,  uranium  milling  and 
processing  facilities,  or  fuel  production 
facilities.  The  extended  licenses  are  not 
considered  to  be  the  equivalent  of  a 
renewed  license  because  they  provide 
the  same  authorizations  and  limits  on 
licensee  activities  as  are  currently 
applicable  to  each  licensee. 
Accordingly,  the  extended  licenses  will 
not  be  based  on  nor  reference  pending 
renewal  applications,  including 
requests,  if  any,  in  those  renewal 
applications,  for  NRC  approval  of 
changes  in  current  operations.  The 
frequency  of  licensee  inspections  will 
not  change  as  a  result  of  this  final  rule. 

The  Commission  concludes  that  it 
may  take  this  action  because  no 
legislative  mandate  requires  that 
materials  licenses  have  a  five-year  term. 
Many  years  ago,  materials  licenses  were 
issued  for  two-year  periods.  As  the  uses 
of  radioactive  materials  became  more 
stable  and  predictable,  the  typical 
duration  of  licenses  was  changed  to  five 
years.  The  Commission  has  concluded 
that  certain  specific  materials  licenses 
may  be  extended  once  by  rule  for  an 
additional  five  years  beyond  their  stated 
expiration  date  withoul  the  normal 
renewal  review  and  without  adverse 
effect  on  public  health  And  safety.  The 
Commission's  conclusion  is  based  upon 
three  factors.  First,  certain  specific 
licenses  for  which  the  Commission 
believes  that  a  renewal  review  should 
not  be  delayed  five  years  will  not  be 
affected  by  this  rule.  Licenses  that  may 
present,  in  the  Commission's  view,  a 
greater  potential  risk  from  a  health  and 
safety  standpoint  will  not  be  generically 
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extended  by  this  rulemaking.  Second, 
the  extended  licenses  will  not  change 
the  authorized  activities  nor  regulatory 
requirements.  Third,  the  NRC  will 
continue  its  normal  inspection  program 
of  licensed  activities,  including 
inspections  of  those  licenses  that  will  be 
extended  by  this  final  rule.  Significant 
inspection  findings  will  be  resolved 
through  the  issuance  of  Notices  of 
Violations  llial  rtjquire  written 
responses  describing  corrective  actions. 
Confirmatory  Action  Letters  (CALs),  or 
Orders  that  would  modify,  suspend,  or 
revoke  the  license  and  that  would 
impose  civil  penalties,  as  appropriate. 
Accordingly,  the  Commission  has 
concluded  that  there  would  be 
reasonable  assurance  of  public  health 
and  safety  under  this  rule. 

Summary  of  Requirements  and 
Analysis  of  Public  Comments 

The  NRC  is  amending  Parts  30.  40. 
and  70  of  its  regulations  to  extend,  on 
a  one-time  basis,  certain  byproduct, 
source,  and  special  nuclear  materials 
licenses.  These  regulations  specify  the 
licenses  that  are  not  extended  by  this 
rulemaking.  The  NRC  received  28  letters 
of  public  comment:  twenty-one  from 
licensees;  one  from  an  Agreement  State; 
none  from  non-Agreement  States;  two 
from  consulting  firms;  two  from  private 
citizens;  and  two  from  trade 
associations.  Eighteen  commenters 
supported  the  proposed  rule  and  one 
was  opposed.  Eight  commenters 
supported  the  rulemaking  to  varying 
degrees,  but  offered  suggestions  for 
modification  of  the  rules.  One  comment 
addressed  issues  to  be  considered  by  the 
NRC  should  the  rulemaking  be 
implemented,  without  stating  support  or 
opposition  for  the  proposed  rule. 

Commenters  supporting  the  proposed 
rule  cited  the  cost  savings  to  taxpayers, 
affected  licensees,  and  the  general 
public.  Some  of  these  commenters  also 
supported  the  redesign  effort  of  the 
materials  licensing  process. 

One  commenter  supported  the 
proposed  rule  and  suggested  that  the 
rulemaking  be  amended  to  include  the 
Quality  Assurance  program 
requirements  in  10  CFR  Part  71.  The 
suggested  amendment  is  outside  of  the 
scope  of  the  proposed  rulemaking. 

Another  commenter  supported  the 
proposed  rule  but  noted  there  was  no 
mention  of  specific  cost  reductions  to 
the  licensee  as  a  result  of  this  extension 
and  stated  that  this  point  should  be 
addressed.  The  NRC  recognizes  that,  on 
a  one-time  basis,  many  licensees  will 
save  the  renewal  fee  required  by  10  CFR 
170.31  as  well  as  the  costs  associated 
with  the  preparation  of  the  renewal 
application.  The  NRC  staff  did  not 


attempt  to  quantify  these  costs, 
recognizing  the  significant  variability 
among  licensees  as  to  the  effort  required 
to  prepare  license  renewal  applications. 
In  addition,  the  NRC  staff  believes  these 
savings  will  be  offset  to  some  extent  by 
the  need  for  those  licensees  to  prepare 
and  submit  license  amendment  requests 
(and  associated  fees)  to  request 
necessary  changes  in  their  programs  that 
may.  have  been  included  in  the  license 
renewal  application. 

Another  commenter  supported  the 
proposed  rulemaking  but  also  suggested 
that  the  NRC  reevaluate  its  fee  structure. 
The  fees  structure  and  questions  relating 
to  the  assessment  of  fees  are  outside  the 
scope  of  this  rulemaking. 

Another  commenter  expressed  general 
support  for  the  effort  to  redesign  the 
licensing  process  and  stated  that  the 
renewal  process  was  redundant,  and 
served  no  useful  purpose  that  could  not 
otherwise  be  achieved  more  effectively 
through  the  licerrse  amendment  and 
inspection  processes.  The  commenter 
urged  the  NRC  to  reconsider  the 
proposed  rule  and  remove  the  license 
renewal  process  from  the  regulations. 
The  issue  of  deleting  the  license 
renewal  process  from  the  regulations  is 
beyond  the  scope  of  this  rulemaking. 
However,  this  comment  will  be 
considered  as  part  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards' 
(NMSS'l  initiative  to  review  the 
appropriate  duration  of  the  licenses  and 
the  certificates  that  it  issues.  In 
addition,  for  uranium  recovery  facilities, 
the  Commission  staff  is  currently 
analyzing  the  possibility  of  extending 
the  duration  of  licenses  for  that  class  of 
licensees.  Once  the  staff  has  completed 
its  analysis  and  consulted  with  the 
Commission,  the  NRC  will  determine 
what,  if  any  action  it  will  take  in 
extending  the  duration  of  uranium 
recovery  facility  licenses.  This  final  rule 
extends  certain  materials  licenses  on  a 
one-time  basis  and  NMSS'  consideration 
of  the  appropriate  duration  of  materials 
licenses  is  a  separate  issue  being 
considered  by  the  NRC. 

A  commenter  who  objected  to  the 
proposed  rulemaking  stated  that  the 
renewal  process  is  valuable  because  it 
forces  licensees  to  examine  their 
programs  and  bring  records  up  to  date. 
The  commenter  also  noted  that  the 
proposed  rulemaking  was  indii-ative  of 
the  NRC's  "  *   •   •  arrogant,  deficient 
attitude  toward  safety."  In  response  to 
the  comment,  the  NRC  staff  notes  that 
10  CFR  20.1101  requires  all  specific 
licensees  to  develop,  document,  and 
implement  a  radiation  protection 
program  commensurate  with  the  scope 
and  extent  of  licensed  activities.  The 
regulation  further  requires  that  licensees 


periodically  (at  least  annually)  review 
the  content  and  the  implementation  of 
the  radiation  protection  program.  The 
Commission  believes  that  this 
requirement,  the  criteria  set  out  in  this 
rulemaking,  and  the  NRC's  ongoing 
inspection  program  are  sufficient  to 
ensure  that  licensees  develop  and 
implement  radiation  programs  and 
periodically  review  them  to  assess  the 
program's  effectiveness.  It  must  also  be 
recognized  that  the  NRC  is  not 
eliminating  the  need  to  file  for  a 
renewal  but  is  only  changing  the  time 
frame  for  renewal  of  licenses*affected  by 
this  rulemaking. 

An  Agreement  State  submitted  a 
comment  concerning  provisions  that  the 
NRC  should  have  available  to  ensure 
that  persons  could  determine  that  a 
specific  license  was  extended  as  a  result 
of  this  rulemaking.  The  NRC  staff  is 
developing  procedures  to  implement 
this  rule,  including  providing  prompt 
notification  to  licensees  whose  licenses 
have  been  extended  by  the  final  rule. 

The  Commission  also  sought  public 
comments  on  the  issue  of  license 
duration.  Ten  of  the  persons  who 
commented  on  the  one-time  extension 
also  provided  specific  comments 
regarding  the  appropriate  duration  of 
material  licenses.  Several  commenters 
suggested  that  a  license  term  of  ten 
years  would  be  appropriate.  One 
commenter  specifically  suggested  that 
medical  licenses  be  issued  for  seven 
years.  Three  commenf%rs  suggested 
licenses  have  a  term  of  twenty  years. 
Another  commenter  suggested  that  a 
license  be  initially  issued  for  two  to  four 
years,  to  allow  a  new  licensee  to 
demonstrate  its  stability.  The  terms  of 
subsequent  license  renewals  could  then 
be  extended  for  up  to  twenty  years.  The 
NRC  will  consider  these  comments  in 
the  development  of  its  policy 
concerning  the  duration  of  material 
licenses. 

Other  comments  addressed  specific 
components  of  the  proposed  rule.  Those 
comments  and  their  resolutions  are 
discussed  below  and,  to  the  extent 
possible,  are  arranged  under  the 
identified  section  of  the  rule  to  which 
they  are  related.  For  the  purpose  of 
clarity,  the  common  elements  of  the 
comment  discussion  will  be  grouped  by 
the  nature  of  the  requirements,  because 
the  new  regulator)-  requirements  in  10 
CFR  Parts  30.  40,  and  70  closely  parallel 
each  other. 

Description  of  Rulemaking  and 
Analysis  of  Specific  Public  Comments  ■ 

The  final  rule  was  based  on  cmd 
mainly  derived  from  the  current 
provisions  in  10  CFR  Parts  30,  40,  and 
70.  Parts  30,  40,  and  70  contain  the 


general  requirements  used  by  the 
Commission  to  license  the  possession 
and  use  of  byproduct,  source,  and 
special  nuclear  materials.  Specific 
sections  being  added  or  amended  by 
this  final  rulemaking  include  the 
following: 

10  CFR  30.36(a)(2),  40.42(a)(2),  and 
70.38(a)(2) 

These  paragraphs  state  that  each 
specific  license  that  has  an  expiration 
date  after  July  1, 1995,  has  an  expiration 
date  that  is  5  years  after  the  expiration 
date  stated  in  the  current  license,  unless 
it  is  specifically  excluded  by  the  final 
amendments  contained  in  this  rule.  This 
extends  all  licenses,  that  are  not 
otherwise  disqualified  by  the 
regulations,  by  five  years  without  the 
requirement  for  the  licensee  to  prepare 
and  submit  a  license  renewal 
application  30  days  before  the 
expiration  date  in  the  current  license. 
Licens6es  holding  licenses  that  are 
extended  by  this  rule  would  not  be 
required  to  take  any  action  to  renew  the 
license  until  30  days  before  the  end  of 
the  extension  which  will  end  five  years 
after  the  date  currently  specified  on  the 
license. 

Licensees  who  hold  licenses  that  are 
not  extended  by  this  rule  will  continue 
to  be  required  to  either  file  for  license 
renewal  30  days  before  the  expiration 
date  currently  specified  in  the  license  or 
comply  with  the  applicable  license 
termination  requirements  specified  in 
10  CFR  30.36,  40.42,  and  70.38. 

No  specific  comments  were  received 
on  these  paragraphs. 

Paragraphs  30.36(a)(3)(i).  40.42(a)(3)(j), 
and  70.38(a)(3)(i) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
by  the  final  rule  because  an  evaluation 
or  an  emergency  plan  is  required  in 
accordance  with  10  CFR  30.32(i), 
40.31(j).  or  70.22(i).  respectively.  This 
excludes  those  licenses  that  require  an 
evaluation  or  an  emergency  plan, 
because  these  licenses  authorize 
activities  involving  large  quantities  of 
unsealed  licensed  materials  that  the 
Commission  believes  may  pose  a 
significant  potential  for  release  of 
radioactive  materials  that  may  result  in 
potential  exposure  to  the  public  and 
contamination  of  the  environment. 
Therefore,  the  Commission  believes  that 
it  would  be  prudent  to  review  these 
licenses  individually  during  the  renewal 
process  before  making  a  determination 
to  extend  these  licenses. 

One  commenter  took  exception  to  the 
NRC's  statements,  in  the  proposed  rule, 
which  it  believed  implied  that  its 
member  organizations,  many  of  whom 


are  ineligible  for  the  one-time  extension 
based  on  the  size  and  the  scope  of  their 
licensed  programs  and  the  regulatory 
requirement  for  an  emergency  plan, 
pose  relatively  greater  safety  risks.  "The 
commenter  indicated  that  it  did  not 
believe  these  licensees  have  a 
significant  potential  for  release  of 
licensed  material  and  public  exposure. 
The  commenter  further  noted  that  th^re 
have  been  no  incidents  where  members 
of  the  public  received  significant 
exposures  from  licensed  materials,  that 
the  licensees'  controls  were  sufficient  to 
contain  licensed  materials,  and  that 
maximum  credible  release  scenarios 
showed  insignificant  offsite  impacts. 

In  developing  its  criteria  to  disqualify 
certain  material  licenses  from  the 
extension,  the  NRC  staff  considered  its 
licensees'  operations  on  a  scale  of 
relative  hazard.  The  NRC  used 
previously-established  criteria  (i.e.,  the 
need  to  have  emergency  plans,  the  need 
to  have  adequate  financial  assurance  to 
fund  decommissioning,  etc.)  to 
determine  which  licensed  operations 
were  relatively  more  hazardous,  thus 
deserving  closer  NRC  oversight.  The 
NRC  believes  that  licenses  authorizing 
possession  and  use  of  large  quantities  of 
unsealed  high-activity  radionuclides 
pose  a  greater  potential  for  hazard  than 
do  licenses  authorizing  use  of  sealed 
sources  with  engineered  safety  features 
or  licenses  authorizing  smaller 
quantities  of  lower  activity 
radionuclides.  The  NRC  did  not  state  or 
suggest  that  this  group  of  licensees  has 
released  licensed  materials,  exposed  the 
public,  or  contaminated  the 
environment.  The  NRC  only  indicated 
that  the  scope  of  activities  carried  out  by 
this  group  of  licensees,  using  previously 
established  standards,  has  the  potential 
for  such  releases  and,  accordingly, 
should  not  be  generically  extended  by 
this  rule.  The  NRC  believes  that  a 
licensee  possessing  sufficient  quantities 
of  licensed  materials  to  be  subject  to  the 
requirements  of  10  CFR  30.32(i), 
40.31(j).  or  70.22(i)  should  file  renewal 
applications  so  the  NRC  staff  can  review 
the  licensee's  overall  operations  before 
granting  an  extended  license  term. 

Another  commenter  objected  to  the 
disqualification  for  an  extension  based 
on  need  for  an  evaluation  or  an 
emergency  plan  as  required  in  10  CFR 
30.32(i).  4'0.31(j),  or  70.22(i).  The 
commenter  suggested  that  the 
disqualifier  for  extension  based  on  the 
need  for  contingency  planning  be 
structured  similarly  to  the  disqualifier 
based  on  the  need  for  financial 
assurance.  In  other  words,  amend  the 
rule  to  not  extend  any  license  whose 
holder  is  required  to  provide  an 
evaluation  or  an  emergency  plan  '*. .  . 


and  who  has  not  submitted  such  a 
plan."  The  commenter  indicated  that 
the  NRC  acceptance  of  the  required 
evaluation  or  emergency  plan  should  be 
sufficient  to  allow  a  license  to  be 
eligible  for  extension.  The  commenter 
alternatively  suggested  that  its 
particular  situation  be  evaluated  on  a 
case-by-case  basis. 

The  NRC  has  concluded  that  licensees 
required  to  submit  either  an  evaluation 
or  an  emergency  plan  are  authorized  to 
possess  and  use  sufficient  quantities  of 
licensed  materials  to  warrant  closer 
NRC  oversight  to  ensure  that  conditions 
related  to  the  evaluation  have  not 
changed  or  that  the  emergency  plan 
continues  to  oe  appropriate  and 
adequate  with  regard  to  the  scope  of  the 
licensee's  activities.  The  NRC  believes 
that  holders  of  this  type  of  license 
should  continue  to  submit  this  type  of 
information  in  renewal  applications  and 
that  these  licenses  should  not  be  subject 
to  the  one-time  license  extension.  The 
one-time  extension  of  licenses  is  being 
pursued  through  rulemaking,  rather 
than  on  a  case-by-case  basis,  so  as  to 
free  the  maximum  amount  of  NRC 
resources  to  revise  the  current  materials 
licensing  process.  The  NRC  is  in  the 
process  of  reviewing  the  appropriate 
duration  for  materials  licensees.  After 
completing  the  case-by-case  review  that 
will  take  place  during  the  renewal 
process  for  those  licenses  not  extended 
by  this  rulemaking,  the  NRC  may  decide 
to  grant  license  renewals  for  periods 
exceeding  the  five-year  duration  typical 
under  current  practice  depending  on  the 
results  of  the  ongoing  review  of  license 
duration. 

Paragraphs  30.36(a)(3)(ii). 
40.42(a)(3)(ii).  and  70.38(a)(3)(ii) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
under  the  final  rule  because  the  licenses 
are  subject  to  the  financial  assurance 
requirements  specified  in  10  CFR  30.35, 
40.36.  or  70.25;  and  either:  (a)  have  not 
submitted  a  decommissioning  funding 
plan  or  certification  of  financial 
assurance  for  decommissioning;  or  (b) 
have  not  received  written  notice  as  of 
February  15,  1996  that  the 
decommissioning  funding  plan  or 
certification  of  financial  assurance  for 
decommissioning  is  acceptable.  These 
licenses  authorize  possession  of 
quantities  and  forms  of  licensed 
materials  that  the  Commission  believes 
pose  a  potential  need  for  extensive 
decontamination  before  termination  of 
the  license  and  release  of 
decommissioned  facilities.  Therefore, 
the  Commission  believes  that  renewals 
of  these  licenses  should  continue  to  be 
reviewed  under  existing  procedures  to 
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ensure  that  appropriate  resources  are 
available  to  support  deconunissioning 
activity. 

No  specific  comments  were  received 
on  these  paragraph^. 

Paragraphs  30.36(a}(3)(iu). 
40.42(a)(3)(iii),  and  70.38(a)(3)(iU) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
under  the  final  rule  because  the  licenses 
are  listed  in  the  Site  Decommissioning 
Management  Plan  (SDMP).  Generally, 
licenses  on  the  SDMP  list  are  no  longer 
actively  using  licensed  materials.  The 
Commission  believes  that  it  is  necessary 
in  the  interest  of  public  health  and 
safety  to  review  the  licensee's 
procedures  to  ensure  proper  evaluation 
of  site  remediation  activities  at  facilities 
where  the  licensee's  radiation  safety 
program  may  be  inactive  or  scaled  back. 

No  specific  comments  were  received 
on  these  paragraphs. 

Paragraphs  30.36(a)(3)(iv). 
40.42(a)(3)(iv).  and  70.38(a)(3)(iv) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
because  the  issuance,  amendment,  or 
renewal  of  this  type  of  license  is  not  a 
categorical  exclusion  under  10  CFR 
51.22(c)(14).  This  excludes  licenses  that 
include  activities  requiring  the 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement,  before  the  Commission's 
specific  authorization  of  that  activity, 
from  the  five-year  extension.  Generally, 
these  licenses  authorize  the  release  of 
licensed  materials  to  the  environment 
under  highly  controlled  conditions  in 
conjunction  with  scientific  research 
activities.  The  Commission  has 
concluded  that  it  is  important  to 
continue  reviewing  licenses  that  may 
have  a  greater  potential  for  adversely 
impacting  the  environment  before 
making  decisions  on  to  whether  to  grant 
these  licensees'  licenses  with  longer 
durations. 

No  specific  comments  were  received 
on  these  paragraphs. 

Paragraphs  30.36(a)(3)(vj.  40.42(a)(3)(v), 
and  70.38(a)(3)(v) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
under  the  final  rule  because  the  holders 
of  these  specific  licenses  have  not  had 
a  prior  NRC  inspection  as  of  February 
15.  1996.  This  ensures  that  the 
Commission  has  verified  the 
effectiveness  of  the  licensees'  radiation 
safety  programs  by  onsite  inspections  of 
the  licensees'  equipment  and 
procedures  used  to  safely  possess  and 
use  licensed  materials,  as  a  precondition 
to  allowing  five-year  extensions  of 


licenses,  under  these  amendments  to  the 
regulations. 

No  specific  comments  were  received 
on  these  paragraphs. 

Paragraphs  30.36(a)(3)(vi), 
40.42(a)(3)(vi).  and  70.38(a)(3)(vi) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
under  the  final  rule  if.  as  the  result  of 
the  most  recent  inspections,  the  holders 
of  these  specific  licenses  have  been: 

(a)  Cited  for  a  Severity  Level  I.  II,  or 
m  violation; 

(b)  Subject  to  an  Order  issued  by  the 
NRC;  or 

(c)  Subject  to  a  Confirmatory  Action 
Letter  (CAL)  issued  by  the  NRC. 

This  excludes  licenses  from  the  five- 
year  extensions,  after  the  NRC  has 
identified  significant  safety  concerns  or 
other  regulatory  issues.  Typically,  these 
licensees  are  reinspected  within  six 
months,  to  verify  that  effective 
corrective  actions  have  been  taken  and 
to  ensure  that  the  licensees'  facilities, 
equipment,  and  procedures  have  been 
adequately  modified  to  prevent  a 
recurrence  of  the  identified  violations. 
The  Commission  expects  its  licensees  to 
operate  in  strict  compliance  with  its 
regulatory  requirements.  Therefore,  the 
Commission  believes  that  it  is  prudent 
to  review  license  renewal  applications 
of  licensees  with  recent  safety- 
significant  findings  so  that  the  NRC  can 
verify  that  the  licensees  have  adequate 
personnel,  facilities,  and  procedures  to 
enable  them  to  operate  at  the  expected 
level  of  compliance. 

A  commenter  objected  to  use  of  the 
issuance  of  a  CAL  as  a  disqualifier  from 
the  one-time  license  extension.  The 
NRC  chose  to  disqualify  from  the  one- 
time extension  those  licenses  that  have 
exhibited  significantly  declining  or  poor 
performance  with  regard  to  compliance 
with  the  NRC  regulations  as 
documented  at  the  time  of  the  most 
recent  NRC  inspection.  One  such 
indicator  of  significantly  declining  or 
poor  performance  is  the  issuance  of  a 
CAL.  NRC  recognizes  that  licensees 
receiving  a  CAL  usually  take  the 
necessary  corrective  actions.  The  NRC 
expects  that  licensees  will  take  timely 
and  effective  corrective  actions.  CALs 
specifically  state  that  the  failure  to  do  so 
may  result  in  the  NRC's  issuance  of  an 
order  modifying,  suspending,  or 
revoking  the  subject  license.  The  NRC 
does  not  believe  that  it  should  extend 
these  licenses  without  having  first 
verified,  by  direct  observation  as  well  as 
other  evaluations,  during  follow-up 
inspections,  that  the  licensees' 
corrective  actions  were,  in  fact, 
effective. 


Another  commenter  noted  that  a 
modest  improvement  in  program  safety 
can  be  expected  as  a  result  of  this 
rulemaking  because  the  rule  bestows  a 
tangible,  public,  and  previously 
unexpected  reward  on  those  Ucensees 
that  have  maintained  programs  free  of 
significant  violations. 

Paragraphs  30.36(a)(3)(vii), 
40.42(a)(3)fvin.  and  70.38(a)(3)(vji) 

These  paragraphs  delineate  the 
specific  licenses  that  are  not  extended 
under  the  final  rule  because  the 
Commission  intends  to  continue  to 
review  the  submissions  of  these 
licensees  who  have  already  submitted 
applications  and  paid  fees  for  timely 
license  renewal.  Renewal  requests  will 
be  granted  after  the  NRC  completes  its 
review  of  those  applications  and 
determines  that  the  applications  satisfy 
NRC  requirements.  The  July  1,  1995, 
expiration  date  was  chosen  based  on 
resource  considerations.  The  NRC  staff 
has  begun  the  review  of  many 
applications  for  renewal  of  licenses  with 
expiration  dates  before  July  1,  1995.  and 
believes  that  it  is  not  appropriate  to 
waste  the  resources  already  expended  in 
that  effort.  However,  the  NRC  has  not 
begun  the  review  of  most  of  the 
applications  for  renewal  of  licenses  with 
expiration  dates  after  July  1, 1995,  and 
resources  will  be  conserved  by 
extending  those  licenses. 

No  specific  comments  were  received 
on  these  paragraphs. 

Pamgraph  70.38(a)(3)(viii) 

This  paragraph  delineates  the  specific 
licenses  that  are  not  extended  under  the 
final  rule  because  the  licenses  authorize 
possession  of  sufBcient  quantities  of 
special  nuclear  material  to  be  subject  to 
the  criticality  accident  requirements  of 
10  CFR  70.24.  This  excludes  those 
licenses  from  the  five-year  extension 
because  the  Commission  believes  that  it 
is  prudent  to  continue  reviewing  the 
Ucensees'  existing  programs  before 
granting  licenses  for  longer  durations  to 
ensure  the  adequacy  of  the  licensees' 
criticality  safety  procedures. 

No  specific  comments  were  received 
on  this  paragraph. 

Paragraphs  30.37(b),  40.43(b).  and 
70.33(b) 

These  paragraphs  specify  that  any 
pending  license  renewal  applications 
for  specific  licenses  that  are  extended 
under  the  final  rule  are  automatically 
withdrawn.  Any  paid  license  renewal 
fees  for  withdrawn  applications  will  be 
refunded. 

Two  comments  generally  supportive 
of  the  rule  expressed  concern  about 
licensees  who  had  already  prepared 


license  renewal  applications  for 
submission  to  the  NRC.  One  commenter 
suggested  that  licensees  whose  licenses 
expired  after  July  1,  1995,  and  who  have 
prepared  complete  renewal  applications 
without  reference  to  previously 
submitted  documents  should  have  the 
option  of:  (1)  Having  their  new  renewal 
application  reviewed  and  the  license 
renewed:  or  (2)  having  the  existing 
license  extended.  The  other  commenter 
had  prepared  complete  license  renewal 
npplications.  for  its  clients,  that 
included  descriptions  of  the  radiation 
safety  programs  updated  tc  reflect  the 
revisions  to  10  CFR  part  20  that  became 
effective  January-  1,  1994.  The 
commenter  suggested  that  these 
applications  be  reviewed  and  the 
licenses  renewed,  rather  than  extended. 

The  NRC  believes  that  as  many 
eligible  licenses  as  possible  should  be 
extended,  to  achieve  the  maximum 
resource  savings  possible  for  use  in 
redesigning  the  materials  licensing 
process.  However,  the  NRC  also 
ref:ognizes  that  some  licensees  may 
want  the  NRC  to  review  part  or  all  of 
their  license  renewal  applications. 
Licensees  whose  license  renewal 
applications  are  automatically 
withdrawn  by  this  rulemaking  but 
whose  renewal  applications  contain 
revisions  that  they  need  to  have 
incorporated  in  their  licenses,  should 
submit  those  changes  as  an  amendment 
request  accompanied  by  the  appropriate 
amendment  fees. 

Environmental  Impact:  Categorical 
Exclusion  i 

The  NRC  has  determined  that  these 
regulations  are  the  type  of  actions 
described  in  the  categorical  exclusion  in 
10  CFR  51.22(c)(3).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  regulation. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  approval  number 
3150-0009  (Part  70)  and  3150-0120 
(Parts  30  and  40).  The  NRC  may  not 
conduct  nor  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Regulatory  Analysis 

A  regulator>'  analysis  has  not  been 
prepared  for  this  rule  because  it  is  not 
expected  to  have  any  adverse  impact  on 
licensees  subject  to  the  final  rule.  These 


iicensebi.  will  be  postponing  the 
submission  of  license  renewal 
applications  and  the  associated  tees  for 
five  years. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Fle.xibility  Art  of  1980,  5  U.S.C.  fi05(b), 
the  Commission  certifies  that  these  rules 
will  not  have  a  significani  economic 
impact  on  a  substantial  num'oer  of  small 
entities.  These  rules  merely  extend,  on 
a  one-time  basis,  certain  existing 
byproduct,  source,  and  special  nuclear 
materials  licen.ses  that  meet  specified 
criteria  by  five  years  and  therefore,  will 
not  result  in  any  adverse  impact. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and,  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  rulemaking  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109{a)(i). 

List  of  Subjects 

WCFHPartJO 

Byproduct  material.  Criminal 
penalties.  Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Pari  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

W  CFR  Pari  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  ana  accounting.  Nuclear 
materials,  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment,  Security  measures,  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  ui'.der  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  arid  5  U.S.C.  552  and  553; 
the  Nuclear  Regulatory  Commission  is 
adopting  the  following  amendments  to 
10  CFR  Parts  30,  40,  and  70. 


PART  30— RULES  Oh  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  10  CFR 
Part  .'iO  continues  to  read  as  follows: 

Authorit}-:  Sees.  8i,  82, 161, 182,  i83, 18b 
68  Stat.  935,  948,  953,'954.  955,  as  aniencied 
sec.  234,  83  Stat.  t4'i.  ab  amended  (4::  U.S.C. 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
sees.  201.  as  amended.  202.  206,  88  Stat. 
1242,  as  amended,  1244,  1246  (42  n.s.C. 
5641,  5842,  .S8461. 

Section  30.7  also  issuet-  under  Pub.  L 
95-601,  sec.  10,  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486,  sec  2902, 
106  Stat.  3123  (42  U.S.C.  5851 1.  Section' 
30.34lb)  also  issued  under  sec.  184.  66 
Stat  954.  as  amended  {42-  U.S.C.  2234). 
Section  30.61  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  iO  CFR  30,36,  paragraph  (a)  is 
revised  to  read  as  iollows: 

§30.36    Expiration  anc  termination  of 
licenses  and  decommissioninr  o1  sites  and 
separate  buildingt  oi-  outdoor  are?s. 

(a)(i)  Except  a?.  pro\'ided  in  paragrapn 
(a)(2)  of  this  section,  each  specific 
license  expires  at  the  end  of  the  day  on 
the  expiration  date  stated  in  the  license 
unless  the  licensee  has  filed  ari 
application  for  renewal  under  S  30.37 
not  less  than  30  days  before  the 
expiration  date  stated  in  tht  existing 
license  (or,  for  those  licenses  subject  to 
paragraph  (a)(2)  of  this  section.  30  days- 
before  the  deemed  expiration  date  in 
thai  paragraph).  If  an  application  for 
renewal  has  been  filed  at  least  30  days 
before  the  expiration  date  stated  in  tht 
existing  license  (or,  for  those  licenses 
subject  to  paragraph  (a)(2j  of  this 
section .  30  days  before  the  deemed 
expiration  date  in  that  paragraph),  the 
existing  license  expires  at  the  end  of  the 
day  on  which  the  Commission  makes  a 
final  determination  to  deny  the  renewal 
application  oi,  if  the  determination 
states  an  expiration  date,  the  expiration 
date  stated  in  the  determination. 

(2)  Each  specific  license  that  has  an 
,  expiration  date  after  July  1.  1995,  and  is 

not  one  of  the  licenses  described  in 
paragraph  (a)(3>  of  this  section,  shall  be 
deemed  to  have  an  expiration  date  that 
is  five  years  after  the  expiration  date 
stated  in  the  current  license. 

(3)  The  following  specific  licensee  are 
not  subject  to,  or  othei-wise  affected  by. 
the  provisions  ofpai-agrdph  (a)(2j  of  this 
section: 

(i)  Specific  licenses  for  which,  on 
Februarv  15,  1996.  an  evaluation  or  an 
emergency  plan  is  required  in 
accordance  with  §30.32(i); 

(ii)  Specific  licenses  whose  holders 
are  subject  to  Lhe  financial  assurance 
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requirements  specified  in  10  CFR  3G.J5, 
and  on  February  15, 1996.  the  holders 
either; 

(A)  Have  not  submitted  a 
decommissioning  funding  plan  or 
certification  of  financial  assurance  for 
decommissioning;  or 

(B)  Have  not  received  written  notice 
that  the  decommissioning  funding  plan 
or  certification  of  financial  assurance  for 
decommissioning  is  acceptable; 

(iii)  Specific  licenses  whose  holders 
are  listed  in  the  SDMP  List  published  in 
NUREG  1444.  Supplement  1  (November 
1995); 

(iv)  Specific  licenses  whose  issuance, 
amendment,  or  renewal,  as  of  February 
15.  1996.  is  not  a  categorical  exclusion 
under  10  CFR  51.22(c)(14)  and. 
therefore,  need  an  environmental 
assessment  or  environmental  impact 
statement  pursuant  to  Subpart  A  of  Part 
51  of  this  chapter; 

(v)  Specific  licenses  whose  holders 
have  not  had  at  least  one  NRC 
inspection  of  licensed  activities  before 
February  15.  1996; 

(vi)  Specific  licenses  whose  holders, 
as  the  result  of  the  most  recent  NRC 
inspection  of  licensed  activities 
conducted  before  February  15.  1996, 
have  been: 

(A)  Cited  for  a  Severity  Level  I,  U,  or 
III  violation  in  a  Notice  of  Violation; 

(B)  Subject  to  an  Order  issued  by  the 
NRC;  or 

(C)  Subject  to  a  Confirmatory  Action 
Letter  issued  by  the  NRC. 

•  •        •        •        * 

(vii)  Specific  licenses  with  expiration 
dates  before  July  1.  1995,  for  which  the 
holders  have  submitted  applications  for 
renewal  under  10  CFR  30.37  of  this  part. 

3.  In  10  CFR  30.37,  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

§  30.37    Application  for  renewal  of  licenses. 

*  •         *         •         • 

(b)  If  any  licensee  granted  the 
extension  described  in  10  CFR 
30.36(a)(2)  has  a  currently  pending 
renewal  application  for  the  extended 
license,  that  application  will  be 
considered  withdrawn  by  the  licensee 
and  any  renewal  fees  paid  by  the 
licensee  for  that  application  will  be 
rfifi.mded. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

4.  The  authority  citation  for  10  CFR 
Part  40  continues  to  read  as  follows: 

Authority:  Sees.  62.  63.  64.  65,  81,  161, 
182.  183,  186.  68  Stat.  932,  933.  935.  948, 
953.  964,  955.  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2),  2092.  2093. 


JUy-4.  -uya.  -'111.  21lJ,  -I  ii,  ...iiM    _^,ii, 
2233.  2236.  2282);  see.  274,  Pub.  L.  8&-373, 
73  Stat.  688  (42  U.S.C  2021);  sees.  201,  as 
amended.  202.  206.  88  Stat.  1242.  as 
amended.  1244.  1246  (42  U.S.C.  5841.  5842. 
5846);  sec.  275.  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415.  96  Stat.  2067  (42  U.S.C. 
2022). 

Section  40.7  also  issued  under  Public 
Law  95-601,  sec.  10.  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486.  sec.  2902. 
106  Stat.  3123,  (42  U.S.C.  5851).  Section 
40.31(g)  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184.  68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section 
40.71  also  issued  under  sec.  187.  68 
Stat.  955  (42  U.S.C.  2237). 

5.  In  §  40.42.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  40.42    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  each  specific 
license  expires  at  the  end  of  the  day  on 
the  expiration  date  stated  in  the  license 
unless  the  licensee  has  filed  an 
application  for  renewal  under  §40.43 
not  less  than  30  days  before  the 
expiration  date  stated  in  the  existing 
license  (or,  for  those  licenses  subject  to 
paragraph  (a)(2)  of  this  section.  30  days 
before  the  deemed  expiration  date  in 
that  paragraph).  If  an  application  for 
renewal  has  been  filed  at  least  30  days 
before  the  expiration  date  stated  in  the 
existing  license  (or,  for  those  licenses 
subject  to  paragraph  (a)(2)  of  this 
section,  30  days  before  the  deemed 
expiration  date  in  that  paragraph),  the 
existing  license  expires  at  the  end  of  the 
day  on  which  the  Commission  makes  a 
final  determination  to  deny  the  renewal 
application  or.  if  the  determination 
states  an  expiration  date,  the  expiration 
date  stated  in  the  determination. 

(2)  Each  specific  Ucense  that  has  an 
expiration  date  after  July  1.  1995,  and  is 
not  one  of  the  licenses  described  in 
paragraph  (a)(3)  of  this  section,  shall  be 
deemed  to  have  an  expiration  date  that 
is  five  years  after  the  expiration  date 
stated  in  the  current  license. 

(3)  The  following  specific  licenses  are 
not  subject  to,  or  otherwise  affected  by. 
the  provisions  of  paragraph  (a)(2)  of  this 
section: 

(i)  Specific  licenses  for  which,  on 
February  15.  1996,  an  evaluation  or  an 
emergency  plan  is  required  in 
accordance  with  §40.31(1); 

(ii)  Specific  licenses  whose  holders 
are  subject  to  the  financial  assurance 
requirements  specified  in  10  CFR  40.36, 
and  on  February  15, 1996.  the  holders 
either: 

(A)  Have  not  submitted  a 
decommissioning  funding  plan  nor 


certification  of  financial  assurance  for 
decommissioning;  or 

(B)  Have  not  received  written  notice 
that  the  decommissioning  funding  plan 
or  certification  of  financial  assurance  for 
decommissioning  is  acceptable; 

(iii)  Specific  licenses  whose  holders 
are  listed  in  the  SDMP  List  published  in 
NUREG  1444.  Supplement  1  (November 
1995); 

(iv)  Specific  licenses  whose  issuance, 
amendment,  or  renewal,  as  of  February 
15,  1996,  is  not  a  categorical  exclusion 
under  10  CFR  51.22(c)(14)  and, 
therefore,  need  an  environmental 
assessment  or  environmental  impact 
statement  pursuant  to  Subpart  A  of  Part 
51  of  this  chapter; 

(v)  Specific  licenses  whose  holders 
have  not  had  at  least  one  NRC 
inspection  of  licensed  activities  before 
February  15.  1996; 

(vi)  Specific  licenses  whose  holders, 
as  the  result  of  the  most  recent  NRC 
inspection  of  licensed  activities 
conducted  before  February  15,  1996. 
have  been: 

(A)  Cited  for  a  Severity  Level  I.  II.  or 
III  violation  in  a  Notice  of  Violation; 

(B)  Subject  to  an  Order  issued  by  the 
NRC;  or 

(C)  Subject  to  a  CAL  issued  by  the 
NRC. 

(vii)  Specific  licenses  with  expiration 
dates  before  July  1.  1995,  for  which  the 
holders  have  submitted  applications  for 
renewal  under  10  CFR  40.43  of  this  part. 
•         *         •         *        * 

6.  In  10  CFR  40.43.  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

§  40.43    Renewal  of  licenses. 

«         ♦         •         ♦         * 

(b)  If  any  licensee  granted  the 
extension  described  in  10  CFR 
40.42(a)(2)  has  a  currently  pending 
renewal  application  for  the  extended 
license,  that  application  will  be 
considered  to  be  withdrawn  by  the 
licensee  and  any  renewal  fees  paid  by 
the  licensee  for  that  application  will  be 
refunded. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAP  Mi-^FP!AL 

7.  The  authority  citation  lor  10  CFR 
Part  70  continues  to  read  as  follows: 

Authority:  Sees.  51,  53. 161, 182, 183,  68 
Stat.  929.  930,  948,  953,  954.  as  amended, 
sec.  234,  83  Stat.  444.  as  amended,  see.  1701. 
106  Stat.  2951.  2952,  2953  (42  U.S.C.  2071. 
2073,  2201,  2232,  2233,  2282,  2297f);  sees. 
201,  as  amended,  202.  204,  206,  88  Stat. 
1242.  as  amended.  1244. 1245, 1246  (42 
U.S.C.  5841.  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also 
issued  under  sees.  135. 141.  Public  Law 
97-»25.  96  Stat.  2232.  2241  (42  U.S.C. 
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10155,  10161).  Section  70.7  also  issued 
under  Public  Law  95-601,  sec.  10,  92 
Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122.  68 
Stat.  939  (42  U.S.C.  2152).  Section  70.31 
also  issued  under  sec.  57d.  Public  Law 
93-377.  88  Stat.  475  (42  U.S.C.  2077). 
Sections  70.36  and  70.44  also  issued 
under  sec.  184.  68  Stat.  954,  as  amended 
(42  U.S.C.  2234).  Section  70.61  also 
issued  under  sees.  186.  187.  68  Stat.  955 
(42  U.S.C.  2236,  2237).  Section  70.62 
also  issued  under  sec.  108.  68  Stat.  939. 
as  amended  (42  U.S.C.  2138). 

8.  In  10  CFR  70.38.  paragraph  (a)  is 
revised  to  read  as  follows: 

§70.38     Expiration  ana  termmation  of 
licenses  and  decommissioning  of  sues  and 
separate  buildings  or  outaoor  areas 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  each  specific 
license  expires  at  the  end  of  the  day  on 
the  expiration  date  stated  in  the  license 
unless  the  licensee  has  filed  an 
application  for  renewal  under  §  70.33 
not  less  than  30  days  before  the 
expiration  date  stated  in  the  existing 
license  (or,  for  those  licenses  subject  to 
paragraph  (a)(2)  of  this  section,  30  days 
before  the  deemed  expiration  date  in 
that  paragraph).  If  an  application  for 
renewal  has  been  filed  at  least  30  days 
before  the  expiration  date  stated  in  the 
existing  license  (or,  for  those  licenses 
subject  to  paragraph  (a)(2)  of  this 
section,  30  days  before  the  deemed 
expiration  date  in  that  paragraph),  the 
existing  license  expires  at  the  end  of  the 
day  on  which  the  Commission  makes  a 
final  determination  to  deny  the  renewal 
application  or,  if  the  determination 
states  an  expiration  date,  the  expHration 
date  stated  in  the  determination. 

(2)  Each  specific  license  that  has  an 
expiration  date  after  July  1,  1995,  and  is 
not  one  of  the  licenses  described  in 
paragraph  (a)(3)  of  this  section,  shall  be 
deemed  to  have  an  expiration  date  that 
is  five  years  after  the  expiration  date 
stated  in  the  current  license. 

(3)  The  following  specific  licenses  are 
not  subject  to,  nor  otherwise  affected  by, 
the  provisions  of  paragraph  (a)(2)  of  this 
section: 

(i)  Specific  licenses  for  which,  on 
February  15.  1996.  an  evaluation  or  an 
emergency  plan  is  required  in 
accordance  with  §  70.22(i); 

(ii)  Specific  licenses  whose  holders 
are  subject  to  the  financial  assurance 
requirements  specified  in  10  CFR  70.25. 
and  on  February  15,  1996,  the  holders 
either: 

(A)  Have  not  submitted  a 
decommissioning  funding  plan  or 
certification  of  financial  assurance  for 
decommissioning;  or 


(B)  Have  not  received  written  notice 
that  the  decommissioning  funding  plan 
or  certification  of  financial  assurance  for 
decommissioning  is  acceptable; 

(iii)  Specific  licenses  whose  holders 
are  listed  in  the  SDMP  List  published  in 
NUREG  1444.  Supplement  1  (November 
1995); 

(iv)  Specific  licenses  whose  issuance, 
amendment  or  renewal,  as  of  Februarj' 
15.  1996,  is  not  a  categorical  exclusion 
under  10  CFR  51.22(c)(14)  and, 
therefore,  need  an  environmental 
assessment  or  environmental  impact 
statement  pursuant  to  Subpart  A  of  Part 
51  of  this  chapter; 

(v)  Specific  licenses  whose  holders 
have  not  had  at  least  one  NRC 
inspection  of  licensed  activities  before 
February  15.  1996; 

(vi)  Specific  licenses  whose  holders, 
as  the  result  of  the  most  recent  NRC 
inspection  of  licensed  activities 
conducted  before  February  15,  1996, 
have  been: 

(A)  Cited  for  a  Severity  Level  I.  II,  or 
III  violation  in  a  Notice  of  Violation: 

(B)  Subject  to  an  Order  issued  by  the 
NRC;  or 

(C)  Subject  to  a  CAL  issued  by  the 
NRC. 

(vii)  Specific  licenses  with  expiration 
dates  before  July  1,  1995,  for  which  the 
holders  have  submitted  applications  for 
renewal  under  10  CFR  70.33  of  this  part. 

(viii)  Specific  licenses  issued 
pursuant  to  10  CFR  70.31  that,  as  of 
February  15.  1996,  are  also  subject  to 
the  requirements  in  §  70.24. 


9.  In  10  CFR  70.33,  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

§70  33     Penewal  of  licenses. 


(b)  If  any  licensee  granted  the 
extension  described  in  10  CFR 
70.38(a)(2)  has  a  currently  pending 
renewal  application  for  that  extended 
license,  that  application  will  be 
considered  withdrawn  by  the  Hcensee 
and  any  renewal  fees  paid  by  the 
licensee  for  that  application  will  be 
refunded. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  December,  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Operations. 
jFR  Doc.  96-346  Filed  1-11-96;  2:00  pm) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1615 

Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  0  Through 

ex 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Revocation  of  rules. 


SUMMARY:  The  Commission  revokes 
rules  prescribing  requirements  for 
labeling,  advertising,  and  retail  display 
of  children's  sleepwear  in  sizes  0 
through  6X  manufactured  between  July 
29,  1972.  and  July  29.  1973.  The 
Commission  is  revoking  these  rules 
because  no  children's  sleepwear  offered 
for  sale  now  or  in  the  future  is  or  will 
be  subject  to  the  rules'  requirements. 
EFFECTIVE  DATE:  January  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  F.  Brauninger.  Attorney,  Office  of 
the  General  Counsel.  Consumer  Product 
Safety  Commission.  Washington,  DC 
20207;  telephone  (301)  504-0980. 
extension  2216. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

1.  The  Flammability  Standard 

In  1971.  the  Department  of  Commerce 
(DOC)  issued  the  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  0  Through  6X  under  the  authority 
of  the  Flammable  Fabrics  Act  (FFA)  (15 
U.S.C.  1193).  In  1972,  DOC  amended 
that  standard.  See  the  Federal  Register 
notices  of  July  29,  1971  (36  FR  14062). 
and  July  21.  1972  (37  FR  14624).  The 
standard  is  codified  at  16  CFR  Part 
1615,  Subpart  A,  and  prescribes  a 
flammability  test  for  children's 
sleepwear  garments  and  fabrics 
intended  for  use  in  those  garments  to 
protect  children  from  unreasonable  risks 
of  bum  deaths  and  injuries. 

2.  Labeling  Requirements 

The  amended  flammability  standard 
became  effective  on  July  29.  1972. 
However,  the  standard  allowed  the 
manufacture  of  noncomplying 
sleepwear  for  one  year  after  the 
standard's  effective  date,  provided  that 
such  garments  were  labeled  with  the 
following  statement:  "Flammable  (Does 
Not  Meet  U.S.  Etepartment  of  Commerce 
Standard  DOC  FF  3-71).  Should  not  be 
worn  near  sources  of  fire."  16  CFR 
1615.5(b).  All  children's  sleepwear  in 
sizes  0  through  6X  manufactured  after 
July  29.  1973.  must  comply  with  the 
standard. 

In  1972,  Congress  enacted  the 
Consumer  Product  Safety  Act  (CPSA) 
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(15  U.S.C.  2051  et  seq).  which 
established  the  Consumer  Product 
Safety  Commission.  Section  30(b)  of  the 
CPSA  (15  U.S.C.  2079(b))  transferred  to 
the  Commission  the  authority  formerly 
exercised  by  DOC  and  other  agencies 
under  the  FFA. 

In  1974.  the  Commission  issued 
regulations  for  the  labeling  and 
advertising  of  children's  sleepwear  in 
sizes  0  through  6X.  16  CFR  Part  1615. 
Subpart  B.  See  the  Federal  Register 
notice  of  February  7.  1974  (39  FR  4852). 
These  regulations  required 
noncomplying  children's  sleepwear 
manufactured  between  July  29.  1972. 
and  July  29.  1973,  to  be  labeled  with  the 
statement  "Flammable  (Does  Not  Meet 
U.S.  Department  of  Commerce  Standard 
DOC  FF  3-71).  Should  not  be  worn  near 
sources  of  fire."  16  CFR  1615.31(b)(3). 
This  is  the  same  statement  required  by 
section  1615.5(b)  of  the  standard. 

3.  Advertising  and  Retail  Display 
Requirements 

The  regulations  issued  in  1974  also 
required  the  labelin^tatement  to  be 
included  in  direct  mail  advertisements 
and  catalogs  for  noncomplying 
children's  sleepwear  manufactured 
between  July  29.  1972.  and  July  29. 
1973.  16  CFR  1615.31(c). 

In  1974.  the.Commission  amended  the 
regulations  by  issuing  additional 
requirements  for  labeling  and 
requirements  for  recordkeeping  and 
retail  display  of  sleepwear  in  sizes  0 
through  6X.  See  the  Federal  Register 
notice  of  April  14.  1975  (40  FR  16654). 
The  Commission  required  any  person 
who  sold  noncomplying  sleepwear  at 
retail  to  segregate  it  from  complying 
sleepwear  and  to  identify  noncomplying 
sleepwear  in  sizes  0  through  6X  by  a 
sign  stating:  "Flammable.  Does  Not 
Meet  Standard  for  the  Flammability  of 
Children's  Sleepwear  (DOC  3-71)."  16 
CFR  1615.31(d).  Complying  sleepwear 
in  sizes  0  through  6X  sold  at  the  same 
location  as  noncomplying  sleepwear 
was  required  to  be  identified  by  a  sign 
stating  "Flame  Resistant.  Complies  With 
Standard  for  Flammability  of  Children's 
Sleepwear."  Id. 

B.  Revocation 

Noncomplying  sleepwear  in  sizes  0 
through  6X  has  not  been  legally 
manufactured  since  July  29.  1973. 
Noncomplying  sleepwear  subject  to  the 
labeling,  advertising,  and  retail  display 
requirements  described  above  is  not 
now  offered  for  sale  and  will  not  be 
offered  for  sale  in  the  future.  For  this 
reason,  the  Commission  is  revoking  (i) 
the  labeling  requirements  in  section 
1615.5(b)  of  the  standard  and  in  section 
1615.31(b)(3)  of  the  enforcement 


regulations,  (ii)  the  requirements  for 
advertising  of  noncomplying  sleepwear 
in  section  1615.31(c)  of  the  enforcement 
regulations,  and  (iii)  the  requirements 
for  retail  display  of  noncomplying  and 
complying  sleepwear  in  section 
1615.31(d)  of  those  regulations. 

Generally,  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553) 
requires  agencies  to  publish  a  notice  of 
proposed  rulemaking  and  provide 
opportunity  for  public  comment  before 
issuing  or  revoking  a  regulation. 
However,  the  APA  provides  at  5  U.S.C. 
553(b)(B)  that  the  requirement  for  a 
notice  of  proposed  rulemaking  is  not 
applicable  when  the  agency  finds  for 
good  cause  that  notice  of  proposed 
rulemaking  and  public  participation  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest." 

The  Commission  finds  for  good  cause 
that  notice  of  proposed  rulemaking  and 
public  participation  are  unnecessary 
because  no  sleepwear  in  sizes  0  through 
6X  offered  for  sale  now  or  that  will  be 
offered  for  sale  in  the  future  is  subject 
to  the  requirements  of  16  CFR  sections 
1615.5(b).'l615.31(b)(3).  1615.31(c).  or 
1615.31(d).  The  rules  being  revoked 
have  no  effect  on  the  rights  or  duties  of 
any  persons  who  manufacture,  sell,  or 
purchase  sleepwear  in  sizes  0  through 
6X.  Providing  notice  of  proposed 
rulemaking  and  opportunity  for 
submission  of  written  comments  on  the 
proposal  would  be  a  meaningless 
procedure  in  this  case. 

The  APA  also  requires  at  5  U.S.C. 
553(d)  that  a  substantive  rule  must  be 
published  at  least  30  days  before  its 
effective  date  unless  the  agency  finds  for 
good  cause  that  such  delay  is  not 
needed.  Again,  because  no  sleepwear  in 
sizes  0  through  6X  offered  for  sale  now 
or  in  the  future  is  or  will  be  subject  to 
the  rules  being  revoked,  the 
Commission  finds  for  good  cause  that  a 
delayed  effective  date  is  unnecessary. 
Consequently,  this  revocation  shall 
become  effective  immediately. 

C.  Conclusion 

Under  the  authority  of  section  553  of 
the  Administrative  Procedure  Act  and 
sections  4  and  5  of  the  Flammable 
Fabrics  Act.  the  Commission  hereby 
amends  title  16  of  the  Code  of  Federal 
Regulations.  Chapter  II,  Subchapter  D. 
Part  1615  as  follows: 

PART  1615— [AMENDED! 

Subpart  A — [Amended] 

1.  The  authority  for  Part  1615, 
Subpart  A.  continues  to  read  as  follows: 

Authority:  Sec.  4.  67  Stat.  112.  as 
amended.  81  Stat.  569-70:  15  U.S.C.  1193. 


§  1615.5    [Removed  and  reserved] 

2.  Section  1615.5(b)  is  removed  and 
reserved. 

Subpart  B — [Amended] 

3.  The  authority  for  Part  1615. 
Subpart  B.  continues  to  read  as  follows: 

Authority:  Sec.  5.  67  Stat.  112.  as 
amended.  81  Stat.  570:  15  U.S.C.  1194. 

§  1615.31    [Removed  and  reserved] 

4.  Sections  1615.31(b)(3),  (c),  and  (d) 
are  removed  and  reserved. 

(5  U.S.C.  553;  15  U.S.C.  1193. 1194) 

Dated:  December  15,  1995. 
Sadye  E.  Dunn, 

Secretory.  Consumer  Product  Safety 
Commission. 
|FR  Doc.  96-422  Filed  1-11-96;  2:00  pm] 
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16CFRPani616 

Standard  for  the  Flammability  ot 
Children's  Sleepwear:  Sizes  7  Through 
14 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Revocation  of  rules. 

SUMMARY:  The  Commission  revokes 
rules  prescribing  requirements  for 
labeling  and  retail  display  of  children's 
sleepwear  in  sizes  7  through  14 
manufactured  between  May  1.  1975.  and 
May  1.  1978.  The  Commission  is 
revoking  these  rules  because  no  items  of 
children's  sleepwear  offered  for  sale 
now  or  in  the  future  is  or  will  be  subject 
to  the  rules'  requirements. 
EFFECTIVE  DATE:  January  16.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  F.  Brauninger,  Attorney,  Office  of 
the  General  Counsel,  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207;  telephone  (301)  504-0980. 
extension  2216. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Flammability  Standard 

In  1974.  the  Consumer  Product  Safety 
Commission  issued  the  St.indard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  7  Through  14  under  the  authority 
of  the  Flammable  Fabrics  Act  (FFA)  (15 
U.S.C.  1193).  See  the  Federal  Register 
notice  of  May  1.  1974  (39  FR  15210). 
The  standard  is  codified  at  16  CFR  Part 
1616,  Subpart  A.  and  prescribes  a 
flammability  test  for  children's 
sleepwear  garments  and  fabrics 
intended  for  use  in  those  garments  to 
protect  children  from  unreasonable  risks 
of  bum  deaths  and  injuries. 


2.  Labeling  Requirements 

The  flammability  standard  became 
effective  on  May  1.  1975,  and  is 
applicable  to  sleepwear  in  sizes  7 
through  14  manufactured  after  that  date. 
Sleepwear  in  sizes  7  through  14 
manufactured  before  the  effective  date 
of  the  standard  is  not  subject  to  the 
standard,  and  could  be  sold  after  May  1, 
1975.  without  violating  the  standard  or 
the  FFA.  To  help  consumers  identifv 
sleepwear  in  sizes  7  through  14 
manufactured  to  comply  with  the 
standard,  the  Commission  required 
complying  sleepwear  in  sizes  7  through 
14  manufactured  between  Mav  1    1975. 
and  May  1,  1978,  to  be  labeled  with  the 
statement:  "Flame-resistant,  U.S. 
Standard  FF  5-74.  "  16  CFR  161fi  fifb) 

In  1975,  the  Commission  issued 
regulations  for  labeling,  recordkeeping, 
and  retail  display  of  children  s 
sleepwear  in  sizes  7  through  14   16  CFR 
Part  1616,  Subpart  B.  See  the  Federal 
Register  notice  of  April  1,  1975  140  FR 
14584).  These  regulations  required 
complying  sleepwear  in  sizes  7  through 
14  manufactured  between  May  1,  1975, 
and  May  1,  1978  to  be  labeled  with  the 
statement  "Flame-resistant.  US. 
Standard  FF  5-74."  16  CFR 
1616.31(b)(8).  This  is  the  same 
statement  required  by  section  1616.6(b) 
of  the  standard. 

3.  Requirements  for  Retail  Display 

The  regulations  issued  in  1975  also 
included  a  requirement  to  segregate 
complying  and  noncomplying 
sleepwear  offered  for  sale  at  retail 
stores.  The  purpose  of  this  requirement 
was  to  help  consumers  distinguish 
noncomplying  sleepwear  manufactured 
before  May  1, 1975,  from  complying 
sleepwear  manufactured  after  that"date. 

The  Commission  required  any  person 
who  sold  noncomplying  sleepwear  in 
sizes  7  through  14  to  physically 
segregate  it  from  complying  sleepwear 
in  those  sizes.  16  CFR  1616.31(c).  The 
Commission  also  required  complying 
sleepwear  in  sizes  7  through  14  sold  at 
the  same  location  as  noncomplying 
sleepwear  to  be  identified  by  a  sign 
stating:  "Flame  resistemt.  Complies  with 
the  Standard  for  the  Flammability  of 
Children's  Sleepwear  (FF  5-74)." 
Noncomplying  sleepwear  in  those  sizes 
was  required  to  be  identified  by  a  sign 
stating:  "Flammable.  Does  Not  Meet 
Standard  for  the  Flammability  of 
Children's  Sleepwear  (FF  5-74)."  Id. 

B.  Revocation 

Since  May  1,  1975,  all  sleepwear  in 
sizes  7  through  14  must  be 
manufactured  to  comply  with  the 
standard.  Noncomplying  sleepwear  in 


sizes  7  through  14  has  not  been  legally 
manufactured  since  that  date.  The 
labeling  and  retail  display  requirements 
described  above  do  not  apply  to 
sleepwear  sold  today  or  that  will  be  sold 
in  the  future.  Accordingly,  the 
Commission  is  revoking  (i)  the  labeling 
requirements  in  section  1616.6(b)  of  the 
standard  and  in  section  1616.31(b)(8)  of 
the  enforcement  regulations,  and  (ii)  the 
requirements  for  retail  display  of 
complying  and  noncomplying 
sleepwear  in  section  1616.31(c)  of  those 
regulations. 

Generally,  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553) 
requires  agencies  to  publish  a  notice  of 
proposed  rulemaking  and  provide 
opportunity  for  public  comment  before 
issuing  or  revoking  a  regulation. 
However,  the  APA  provides  at  5  U.S.C. 
'i53(b)(B)  that  the  requirement  for  a 
notice  of  proposed  rulemaking  is  not 
applicable  when  the  agency  finds  for 
good  cause  that  notice  of  proposed 
rulemaking  and  public  participation  are 
'impracticable,  urmecessary,  or  contrary 
to  the  public  interest," 

The  Commission  finds  for  good  cause 
that  notice  of  proposed  rulemaking  and 
public  participation  are  unnecessary 
because  no  sleepwear  in  sizes  7  through 
14  offered  for  sale  now  or  that  will  be 
offered  for  sale  in  the  future  is  subject 
to  the  requirements  of  16  CFR  1616, 6(b), 
1616.31(b)(8).  or  1616.31(c).  The  rules 
being  revoked  have  no  effect  on  the 
rights  or  duties  of  any  persons  who 
manufacture,  sell,  or  purchase 
sleepwear  in  sizes  7  through  14. 
Providing  notice  of  proposed 
rulemaking  and  opportunity  for 
submission  of  written  comments  on  the 
proposal  would  be  a  meaningless 
procedure  in  this  case. 

The  APA  also  requires  at  5  U.S.C. 
553(d)  that  a  substantive  rule  must  be 
published  at  least  30  days  before  its 
effective  date  unless  the  agency  finds  for 
good  cause  that  such  delay  is  not 
needed.  Again,  because  no  sleepwear  in 
sizes  7  through  14  offered  for  sale  now 
or  in  the  future  is  subject  to  the  rules 
being  revoked,  the  Commission  finds  for 
good  cause  that  a  delayed  effective  date 
is  unnecessary.  Consequently,  this 
revocation  shall  become  effective 
immediately. 

C.  Conclusion 

Under  the  authority  of  section  553  of 
the  Administrative  Procedure  Act  and 
sections  4  and  5  of  the  Flammable 
Fabrics  Act,  the  Commission  hereby 
amends  title  16  of  the  Code  of  Federal 
Regulations,  Chapter  II,  Subchapter  D, 
Part  1616  to  read  as  follows: 


PART  1616— [AMENDED] 

SuDpart  A — lAmenaed] 

1.  The  authority  for  Part  1616, 
Subpart  A,  continues  to  read  as  follows; 

Authority:  Sec.  4,  67  Stat.  112.  as 
amended,  81  Stat.  569-70;  15  U.S.Q  1193. 

§  1 61 6.6    [Removed  and  reserved] 

2.  Section  1616.6(b)  is  revoked, 
removed  and  reserved. 

Subpart  B — [Amenc>e.d' 

3.  The  authority  for  Part  1616, 
Subpart  B,  continues  to  read  as  follows: 

Authority:  Sec.  5, 67  Stat.  112-13,  as 
amended,  81  Stat.  571;  15  U.S.C.  1194. 

§  1 616.3    [Removed  and  reserved] 

4.  Sections  1616.31  (b)(6)  and  (c)  are 
removed  and  reserved. 

(5  U.S.C.  553;  15  U.S.Q  1193. 1194) 

Dated:  December  15, 1995. 
Sadye  E.  Dunn,  ^ 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  96-421  Filed  1-11-96;  2:00  pm] 
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[Docket  No.  95N-0139] 

RIN  0910-AA65 

Medical  Devices;  Reclassification  and 
Exemption  From  Premarket 
Notification  for  Certain  Classified 
Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
111  generic  types  of  class  n  devices  into 
class  I  based  on  new  information 
respecting  such  devices.  FDA  is  also 
exempting  the  111  generic  types  of 
devices,  and  11  already  classified 
generic  types  of  class  I  devices,  from  the 
requirement  of  premarket  notification, 
with  limitations.  For  the  exempted 
devices,  FDA  has  determined  that 
manufacturers'  submissions  of 
premarket  notifications  are  unnecessary 
for  the  protection  of  the  public  health 
and  that  the  agency's  review  of  such 
submissions  will  not  advance  its  public 
health  mission.  The  exemptions  allow 


IIIH 


61,  Nc 


TiMsday,  January  16,  1996  /  Rules  and  Regulations 


I 

Federal  Register  /   Vol.  61.  No.   10  /  Tuesday,  January  16,  1996  /  Rules  and  Regulations  1119 


UMI 


the  agency  to  make  better  use  of  its 
resources  and  thus  better  serve  the 
public.  These  devices  will  remain 
subject  to  current  good  manufacturing 
practice  (CGMP)  regulations  and  other 
general  controls.  This  rulemaking  is  part 
of  the  President's  and  Vice  President's 
Reinventing  Government  effort. 
DATES:  Effective  February  15. 1996. 
Beginning  on  February  15.  1996.  all 
device  manufacturers  who  have  510(k) 
submissions  pending  FDA  review  for 
devices  falling  within  a  generic  category 
which  is  subject  to  this  rule,  will  receive 
a  letter  stating  that  the  device  is  exempt 
from  the  premarket  notification 
requirements  of  the  act. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Melpomeni  K.  Jeffries.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
404),  Food  and  Drug  Administration. 
9200  Corporate  Blvd..  Rockville.  MD 
20850.  301-594-2186. 
5_Pe,  ;  M6NTARY  INFORMATION: 

1   Background 

In  the  Federal  Register  of  July  28, 
1995  (60  FR  38902).  FDA  issued  a 
proposed  rule  to  reclassify  112  generic 
types  of  class  n  devices  into  class  I 
based  on  new  information  respecting 
such  devices  and  to  exempt  the  112 
generic  types  of  devices,  and  12  already 
classified  generic  types  of  class  I 
devices,  from  the  requirement  of 
premarket  notification,  with  limitations. 
Interested  persons  were  given  until 
October  11, 1995.  to  comment  on  the 
proposed  rule. 

II.  Comments 

During  the  comment  period,  FDA 
received  three  comments  requesting  that 
various  devices  be  added  to  the  list  of 
devices  that  the  agency  was  proposing 
to  reclassify  into  class  I  and/ or  exempt 
from  the  requirement  of  premarket 
notification.  FDA  is  considering  these 
comments  and  will  address  them  in  a 
future  issue  of  the  Federal  Register. 

FDA  also  received  a  comment  stating 
that  the  proposed  reclassification  and 
exemption  for  endoscope  and 
accessories  (21  CFR  876.1500)  was  too 
narrow.  According  to  this  comment,  the 
reclassification  and  exemption  for 
endoscope  and  accessories  should  be 
expanded  to  include  additional 
endoscope  accessories  which  the 
comment  felt  meets  the  reclassification 
and  exemption  criteria.  FDA  is 
finalizing  the  endoscope  and  accessories 
reclassification  and  exemption  as 
proposed.  However.  FDA  is  considering 
expanding  the  reclassification  and 
exemption  for  endoscope  and 
accessories  to  include  additional 
endoscope  accessories  and  FDA  will 


address  this  device  in  a  future  issue  of 
the  Federal  Register. 

FDA  received  three  comments 
questioning  the  appropriateness  of  the 
proposed  reclassification  and  exemption 
for  scented  or  scented  deodorized 
menstrual  pads  (21  CFR  884.5425)  and 
the  proposed  exemption  for  unscented 
menstrual  pads  (21  CFR  884.5435).  All 
three  comments  requested  that  the 
"made  from  cotton  or  rayon"  limitation 
placed  upon  the  proposed 
reclassification  into  class  I  and  the 
exemption  from  the  requirement  of 
premarket  notification  be  revised.  In 
addition,  two  of  the  comments 
questioned  the  proposed  requirements 
for  safety  testing.  FDA  is  deferring 
action  on  these  two  devices  in  order  to 
review  these  comments  more  closely 
and  to  reevaluate  whether  the  devices 
should  be  reclassified  and/or  exempted 
from  the  requirement  of  premarket 
notification,  with  limitations.  The 
agency  will  address  these  devices  in  a 
future  issue  of  the  Federal  Register. 

m.  Conclusion 

FDA  received  no  comments  opposing 
the  reclassification  into  class  I  of  111  of 
the  112  generic  types  of  devices 
included  in  the  proposed  rule. 
Moreover,  the  agency  did  not  receive 
comments  opposing  the  proposed 
exemption  from  the  requirements  of 
premarket  notification  for  111  of  these 
112  generic  types  of  devices,  and  11 
already  classified  generic  types  of  class 
I  devices.  For  111  of  the  112  devices 
proposed  for  reclassification  into  class  I. 
the  agency  has  concluded,  based  on  new 
information  respecting  such  devices  as 
described  in  the  proposed  rule,  that 
general  controls  will  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  these  devices.  For  122  of  the  124 
devices  for  which  exemptions  have  been 
proposed  (including  the  111  device 
types  being  reclassified).  FDA  has 
concluded  that  manufacturers' 
submissions  of  premarket  notifications 
are  unnecessary  for  the  protection  of  the 
public  health  and  that  the  agency's 
review  of  such  submissions  will  not 
advance  its  public  health  mission.  Thus. 
FDA  is  finalizing  the  reclassification  of 
111  devices  and  the  exemption  from 
premarket  notification  for  122  devices, 
including  the  111  devices  being 
reclassified  and  11  of  the  devices 
already  classified  in  class  I.  All  of  these 
devices  remain  subject  to  CGMP 
requirements  and  other  general  controls 
imder  the  statute. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment  or 
an  environmental  impact  statement  is 
required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Art  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  final  rule  would 
reduce  a  regulatory  burden  by 
exempting  manufacturers  of  devices 
subject  to  the  rule  from  the 
requirements  of  premarket  notification, 
the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

List  of  Subjects 

21  CFR  Parts  862.  868.  870.  872,  874, 
876.  878.  880.  882.  884,  888,  and  890 

Medical  devices. 

21  CFR  Part  866 

Biologies,  Laboratories,  Medical 
devices. 

21  CFR  Part  886 

Medical  devices.  Ophthalmic  goods 
and  services. 

21  CFR  Part  892 

Medical  devices.  Radiation 
protection,  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  862, 
866, 868, 870. 872. 874, 876,  878.  880, 
882.  884.  886. 888. 890.  and  892  are 
amended  as  follows: 


PART  862 -CLINICAL  CHEMISTRY 
AND  CLINICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513.  515,  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  351.  360,  360c,  360e,  360j, 
371). 

2.  Section  862.2230  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

5  852  2230    Chromatographic  separation 
matenai  (or  cimical  use. 
*  «  •  •  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  nf 
nart  807  of  this  chapter. 

PART  866— IMMUNOLOGY  AND 
MICROBIOLOGY  DEVICES 

3.  The  authority  citation  for  21  CFR 
part  866  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360). 
371). 

4.  Section  866.2160  is  amended  by 
.revising  paragraph  (b)  to  read  as  follows 

§866  2160    Coagulase  plasma. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

5.  Section  866.3720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  866  372C     Streptococcus  spp.  exoenzyme 
reagents 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

6.  Section  866.5520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§866  5520     immunoglobulin  G  (Fab 
''•agmeni  specific)  immunological  test 
system. 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket  - 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

7.  Section  866.5530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§s66.553C     !rnmunoglot5ulin  G  (Fc 
fragment  specl^cl  immunological  test 
system. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


8.  Section  866.5860  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  866.5860    Total  spinal  fluid 
immunological  test  system 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 

PART  86&— ANESTHESIOLOGY 
DEVICES 

9  The  authority  citation  for  21  CFR 
part  868  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360e,  360e,  360j, 
371). 

10  Section  868.1100  is  amended  by 

revising  paragraph  (b)  to  read  as  follows: 

§  868.1 100     Arterial  blood  sampling  kit 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

11.  Section  868.1575  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.1575    Gas  collection  vessel. 

*  •  «  •  « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

12.  Section  868.1870  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.1870     Gas  volume  calibrator. 

•  *  •  •  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

13.  Section  868.1975  is  amended  by 
revising  paragraph  fbl  to  read  as  follows: 

§  868. 1 975    Water  vapor  analyzer. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

14.  Section  868.2300  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2300     Bourdon  gauge  'lowmeter. 

*  »  «  •  - 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

15.  Section  868.2320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2320     Onccrnpensated  thorpe  tube 
flowmeter. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

16.  Section  868.2340  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  8&€  2j-iC 
flc>«'neter. 


^oensan-c   norpe  tube 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

17.  Section  868.2350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


5  io6  235C 


..jas  caiibratic 


Qyt'—.e'er. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

18.  Section  868.2610  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2610    Gaspressi-re  ga^Qe. 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

19.  Section  868.2620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868  2620    Gas  pressure  calibrator. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

20.  Section  868.2700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2700    Pressure  regulator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

21.  Section  868.2875  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.2875    Differential  pressure 
transducer. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

22.  Section  868.2885  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.2885    Gas  flow  transducer. 

***** 

(b)  Classification.  Class  I.  Theidevice 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

23.  Section  868.2900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


1  IZU 


■'<1i-*rrt:    K- 
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§968  29QC 


.  rs  transducer. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

24.  Section  868.5100  is  amended  by 
revisine  oaraeraph  (b)  to  read  as  follows: 

§  tJ6«  3 '  OL    Nasopftaryngeat  atrway. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

25.  Section  868.5110  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§36^5110    Oropharyngeal  airway. 

•  »  •  •  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

26.  Section  868.5240  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

=j  itxi  S240    Anesttiesia  breathing  Circuit 

***** 

~* 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

27.  Section  868.5300  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  868.5300    CartMn  dioxide  absortMnt 

•  •  •  •  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

28.  Section  868.5310  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  86S.5310    Cartjon  dioxide  absort>er. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

29.  Section  868.5320  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

3  doo  5320    Reservoi  r  bag. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

30.  Section  868.5375  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

■^i^'js  5375    Heat  and  moisture  condenser 

larMiciai  nose). 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


31.  Section  868.5460  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5460    Therapeutic  humidifier  for 
home  use. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  bU7  of  this  chapter. 

32.  Section  868.5530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  868.5530    Flexible  laryngoscope. 

•  •  «  *  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

33.  Section  868.5540  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5540    Rigid  laryngoscope. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

34.  Section  868.5550  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5550    Anesthetic  gas  masic 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

35.  Section  868.5570  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5570    Nonrebreathing  mask. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

36.  Section  868.5580  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5580    Oxygen  mask. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notiHcation  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

37.  Section  868.5590  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5590    Scavenging  mask. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

38.  Section  868.5600  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5600    Venturimask. 

•         •         *         *         * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 


notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

39.  Section  868.5770  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§868.5770    T'sciea 


'xat 


3ev^ce. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notincation  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

40.  Section  868.5780  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5780    Tul)e  Introduction  toceps 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

41.  Section  868.5790  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5790    Tracheal  tube  stylet 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

42.  Section  868.5810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.581 0    Airway  connector. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

43.  Section  868.5820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5820    Dental  protector. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

44.  Section  868.5860  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5860    Pressure  tubing  and 
accessories. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

45.  Section  868.5975  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.5975    Ventilator  tubing. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

46.  Section  868.5995  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  868.5995    Tee  drain  (water  trap). 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
nofification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

47.  Section  8f>8.6400  is  amended  by 
revising  paragraph  (b)  to  read  as  follow?: 

§868.6400    Calibration  gas. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

48.  Section  868.6820  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§868.6820     Pa'.ient  , position  support 

*  *  •  A  ■ 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

49.  Section  868.6885  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§86S.&886     Medfcai  gas  yoKe  assembly. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  870— CARDIOVASCULAR 
DEVICES 

50.  The  authority  citation  for  21  CFR 
part  870  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513,  515,  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360,  360c,  360e,  360j, 
371). 

51.  Section  870.2390  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§870  2590     Phonoca'-dtograph. 
*  .  .  .  . 

[b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

52.  Section  870.2600  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  S"0  260C     Signa'  isolation  system. 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

53.  Section  870.2620  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

5  S"^"  2620    Line  Isolation  monitor 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

54.  Section  870.2640  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 


§  870-2640    Portable  leakage  current  alarm 

***** 

(bl  Clo'^sificatinn.  Class  1.  The  device 
is  exernpt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

55.  Section  870.2810  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  870  28^0    Paper  chart  recorder. 

•         •         »         *         » 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

56.  Section  870.3650  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§870.3650     PacemaKer  polymeric  mesh 
bag. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

57.  Section  870.3670  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§870.3670     Pacemaker  c.^^.arger. 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

58.  Section  870.3690  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§870.3690     Pacemaker  test  "-laanet 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

59.  Section  870.3935  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§870.3935     Prosthetic  hean  valve  holder. 

***** 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

60.  Section  870.3945  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§870.3945     Prosthetic  heart  vaive  sirer. 

(b)  Classification.  Class  1.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  80"  of  this  chapter. 

PART  872— DENTAL  DEVICES 

61.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  360.  360c,  360e.  360j, 
371). 


62.  Section  872.18404s  amended  L,y 
revising  paragraph  [b]  to  read  as  follov" 

§  872.1840    Dental  X-ray  position  indivatinj; 
device. 

J         *         ♦        *        » 

fb)  Classification  Class  I.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

63.  Section  872.1850  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.1850    Lead-lined  position  indicator. 

***** 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

64.  Section  872.4630  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§872.4630    Dental  operating  light 

***** 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

65.  Section  872.6390  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§872.6390    Dental  floss. 

***** 

fb)  Classification.  Class  I.  If  the  device 
is  made  of  inert  materials  and  is  not 
coated  or  impregnated  with  chemicals 
intended  to  provide  a  therapeutic 
benefit  or  interact  with  tissues  of  the 
oral  cavity,  it  is  exempt  from  the 
premarket  notification  procedures  in 
Subpart  E  of  Part  807  of  this  chapter. 

PART  874— EAR  NOSE,  AND  THROAT 
DEVICES 

66.  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c.  360e.  360j, 
371). 

67.  Section  874.1060  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.1060    Acoustic  Chamber  for 
audlometric  testing. 

•        •        *        *        • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

68.  Section  874.1080  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§874.1080    Audiometer  calibration  set 

***** 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 
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69.  Section  874.4140  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§874.4140    lEar,  rio8«,  and  throat  bur. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  preniarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

70.  Section  874.4175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§8/4.4175    Nasopharyngeal  cattteter. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

71.  Section  874.4350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

c^3Mt3^o     ti-   -T.o  and  throat  fMMropttc 

•  •  •  •  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

72.  Section  874.4770  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§874.4770    Oc.*<och9. 

*  *         -  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  only  whan  used 

in  the  e.<temal  ear  caurI. 

PAR'  ^76_GAS--U£NTEROLOGY- 

73.  Tlia  authority  citation  for  21  CFR 
part  876  is  revised  ♦©  read  as  follows: 

AudKtrity:  Sees.  50i.  510,  513.  515.  520. 
522,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351.  360,  360c.  360e. 
360).  3601.  371). 

74.  Section  876.1075  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  «74  '^7«;    <^9tro«ntero<ogy-urology 

•  •  «  *  * 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  biopsy  forceps  cover 
and  the  non-electric  biopsy  forceps.  The 
devices  subject  to  this  paragraph  (b)(2) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

75.  Section  876.1400  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876. 1 400    Stomach  pH  etectrode. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


76.  Section  876.1500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 

§  87S.  1 500    Endoscope  ai id  accessories. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  the  photographic 
accessories  for  endoscope, 
miscellaneous  bulb  adapter  for 
endoscope,  binocular  attachment  for 
endoscope,  eyepiece  attachment  for 
prescription  lens,  teaching  attachment, 
inflation  bulb,  measuring  device  for 
panendoscope,  photographic  equipment 
for  physiologic  function  monitor, 
special  lens  instrument  for  endoscope, 
smoke  removal  tube,  rechargeable 
battery  box,  pocket  battery  box.  bite 
block  for  endoscope,  and  cleaning  brush 
for  endoscope.  The  devices  subject  to 
this  paragraph  (b)(2)  are  exempt  from 
the  premeu"ket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

77.  Section  876.1800  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§87f.1800    Urine  flow  or  votaifne 
moasurtng  system. 

*         •         •         *         • 

(b)  Classification.  (1)  Class  11 
(performance  standards). 

(2)  Class  I  for  the  disposable, 
norjelectrical  urine  fk)w  rate  measuring 
device,  and  nonelectrical  urinometer. 
The  devices  subject  to  this  paragraph 
(bK2)  are  exempt  firom  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

78.  Section  876.4590  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.46M    ln«»rteoMMfl  ufjMirai  sound. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

79.  Section  876.4890  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.4890    Urol09<cal  tilMe  and 
aec*3sori«s. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards)  for  the 
electrically  powered  urological  table 
and  accessories. 

(2)  Class  I  for  the  manually  powered 
table  and  accessories,  and  for  stirrups 
for  electrically  powered  table.  The 
device  subject  to  this  paragraph  (b)(2)  is 
exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

80.  Section  876.5090  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5090    Suprapubic  uro(og4cal  catheter 
and  accessories. 


(b)  Classification.  (1)  Cla.ss  II 
(performance  standards). 

(2)  Class  I  for  the  catheter  punch 
instrument,  nondisposable  cannula  and 
trocar,  and  gastro-urological  trocar.  The 
devices  subject  to  this  paragraph  (b)(2) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

81.  Section  876.5130  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  876.51 30    Urological  catheter  and 
accessories. 

***** 

(b)  Classification.  (1)  Class  11 
(performance  standards). 

(2)  Class  I  for  the  ureteral  stylet 
(guidewire),  stylet  for  gastro-urological 
catheter,  ureteral  catheter  adapter, 
ureteral  catheter  connector,  and  ureteral 
catheter  holder.  The  devices  subject  to 
this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

82.  Section  876.5450  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§876.5450     noctal  dUator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

83.  Section  876.5520  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§878.5520    Urethral  dilator. 

***** 

(b)  Classification.  (1)  Class  11 
(performance  standards). 

(2)  Class  I  for  the  urethrometer, 
urological  bougie,  filiform  and  filiform 
follower,  and  metal  or  plastic  urethral 
sound.  The  devices  subject  to  this 
paragraph  (bK2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

84.  Section  876.5540  is  amenoed  by 
revising  paragraphs  (b)(3)  and  by  adding 
new  paiagraph  (b)(4)  to  read  as  follows: 

§876.5540    Blood  access  device  and 
accessories. 

•         *         «         •         * 

(b)  Classification.  •     *     * 

(3)  Class  II  (performance  standards) 
for  accessories  for  both  the  implanted 
and  the  nonimplanted  blood  access 
devices  not  listed  in  paragraph  (b)(4)  of 
this  section. 

(4)  Class  I  for  the  cannula  clamp, 
disconnect  forceps,  crimp  plier,  tube 
plier,  crimp  ring,  and  joint  ring, 
accessories  for  both  the  implanted  and 
nonimplanted  blood  access  device.  The 
devices  subject  to  this  paragraph  (b)(4) 
are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

85.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows 

Authority:  Sees.  501.  510.  513.  515,  520. 
522.  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S>C.  351,  360.  360c,  360e 
360),  3601,  371). 

86.  Section  878.4450  is  amended  by 
revising  paragraph  fb)  to  read  as  foilows: 

§  878  4450     Nonabsort>able  gauze  for 

■  ■eternal  use 

***** 

(b)  Classification.  Class  i  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

87.  Section  878.4810  is  amended  bv 
'^vi'^ine  parflcraph  fb)  to  read  as  foilov,s 

5  378  4810     i.asef  surgical  instrument  for 
use  in  general  and  plastic  surgery  arvd  in 
dermatology 

*  * 

(b)  Classification.  (1)  Class  IT. 

(2)  Class  I  for  special  laser  gas 
mixtures  used  as  a  lasing  medium  for 
this  class  of  lasers.  The  devices  subject 
to  this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

88.  Section  878.5350  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

5  ?^8  5350     Needle-type  epilator 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

89.  Section  878.5910  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§8''S  59^:     Pneumatic  tourniquet 
*  *  t  *  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 

Dart  807  of  this  chapter. 

PART  880— GENERAL  HOSPITAL  AND 
PERSONAL  USE  DEVICES 

90.  The  authority  citation  for  21  CFR 
880  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515.  520, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360e.  360e.  360), 
371). 

91.  Section  880.2720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  880  ?7?c    Patient  scale. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


92  Section  880.2900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.2900     Clinical  color  change 
thermometer 

•  «  •         •         * 

(b)  Classification.  Class  I.  The  device 
IS  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

53  Station  880.55G0  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.5560     Temperature  regulated  water 
mattress. 

«         «         ft         *         * 

(bl  Classification.  Class  I.  The  device 
s  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

94  Section  880.6320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§880.6320     AC-powered  rnedica! 
examination  light. 

*  «  ■  •  * 

fb)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  882— NEUROLOGICAL  DEVICES 

95.  The  authority  citation  tor  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 

96.  Section  882.1410  is  amended  by 

revising  paragraph  fb)  to  read  as  follows: 

§882.1410     Electroencephalograph 
electrode/lead  tester. 

*  ♦  •  *         * 

fb)  Classification.  Class  I.  The  device 
is  exem.pt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

97.  Section  882.4325  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  882.4325    Cranial  drill  handpiece  (brace). 

*  *  «  *  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 

part  807  of  this  chaptt^r 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

98.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c.  360e.  360j, 
371). 

99.  Section  884.1550  is  revised  to  read 
as  follows: 


§  &64  '  S6C     Arrinotic  •;u:C  sampler 
(amniocentesis  tray). 

y<.,  .testification.  The  amniotic  fluid 
sampler  (amniocentesis  tray)  is  a 
collection  of  devices  used  to  aspirate 
amniotic  fluid  from  the  amniotic  sac  via 
a  transabdominal  approach. 
Components  of  the  amniocenteses  tray 
include  a  disposable  3  inch  20  gauge 
needle  with  stylet  and  a  30  cc.  syringe, 
as  well  as  the  various  sample  collection 
accessories,  such  as  vials,  specimen 
containers,  medium,  drapes,  etc.  The 
device  is  used  at  16-18  weeks  gestation 
for  antepartiun  diagnosis  of  certain 
congenital  abnormaUties  or  anytime 
after  24  weeks  gestation  when  used  to 
assess  fetal  maturity. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
pwul  807  of  this  chapter. 

100.  Section  884.1640  is  amended  by 
revising  paragraph  fbl  to  read  as  follows: 

§884.1640    CuiQoscope  ana  accessories. 

***** 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  culdoscope  accessories 
that  are  not  pert  of  a  specialized 
instnmient  or  device  delivery  system; 
do  not  have  adapters,  connectors, 
channels,  or  do  not  have  portals  for 
electrosurgical,  laser,  or  other  power 
sources.  Such  culdoscope  accessory 
instnunents  include:  lens  cleaning 
brush,  biopsy  brush,  clip  applier 
(without  clips),  applicator,  cannula 
(without  trocar  or  valves),  ligature 
carrier/needle  holder,  clamp/hemostat/ 
grasper,  curette,  instrument  guide, 
ligature  passing  and  knotting 
instnmient,  suture  needle  (without 
suture),  retractor,  mechanical 
(noninflatable),  snare,  stylet,  forceps, 
dissector,  mechanical  (non-inflatable) 
scissors,  and  suction/irrigation  probe. 
The  devices  subject  to  this  paragraph 
(b)(2)  are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

101.  Section  884.1690  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  884.1 690    Hysteroscope  and  accessories. 

*         *         ft         *         • 

fb)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  hysteroscope 
accessories  that  are  not  part  of  a 
specialized  instrument  or  device 
delivery  system;  do  not  have  adapters, 
connectors,  channels,  or  do  not  have 
portals  for  electrosurgical,  laser,  or  other 
power  sources.  Such  hysteroscope 
accessory  instruments  include:  lens 
cleaning  brush,  cannula  (without  trocar 
or  valves),  clamp/hemostat/grasper. 
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curette,  instrument  guide,  forceps, 
dissector,  mechanical  (noninflatable), 
and  scissors.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

102.  Section  884.1700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  884  1 70C    '-<Ystero8cop4c  Insufflator. 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  tubing  and  tubing/ filter 
fits  which  only  include  accessory 
instruments  which  are  not  used  to  effect 
intrauterine  access  e.g.  hysteroscopic 
introducer  sheaths,  etc.;  and  single-use 
tubing  kits  used  for  only  intrauterine 
insufflation.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

103.  Section  884.1720  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$884.1720    Gynecologic  laparoscope  and 

accesscfies. 

»  *         • 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  gynecologic  laparoscope 
accessories  that  are  not  part  of  a 
specialized  instrument  or  device 
delivery  system,  do  not  have  adapters, 
connector  channels,  or  do  not  have 
portals  for  electrosurgical.  lasers,  or 
other  power  sources.  Such  gynecologic 
laparoscope  accessory  instruments 
include:  the  lens  cleaning  brush,  biopsy 
brush,  clip  applier  (without  clips), 
applicator,  cannula  (without  trocar  or 
valves),  ligature  carrier/needle  holder, 
clamp/hemostat/grasper,  ciirette. 
instrument  guide,  ligature  passing  and 
knotting  instrument,  suture  needle 
(without  suture),  retractor,  mechanical 
(noninflatable),  snare,  stylet,  forceps, 
dissector,  mechanical  (noninflatable), 
scissors,  and  suction/irrigation  probe. 
The  devices  subject  to  this  paragraph 
(b)(2)  are  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

104.  Section  884.1730  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  SA4.1730    Laparoscopic  Insufflator. 

•         •         •         • 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  for  tubing  and  tubing/Blter 
kits  which  include  accessory 
instruments  which  are  not  used  to  effect 
intra-abdominal  access,  Verres  needles 
etc.;  and  single-use  tubing  kits  used  for 
only  intra-abdominal  insufflation 
(pneumoperitoneum).  The  devices 
subject  to  this  paragraph  (b)(2)  are 


exempt  from  the  premarket  notification 
procedures  in  subpart  E  of  part  807  of 
this  chapter. 

105.  Section  884.4530  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  884.4530    Obstetric-gynecological 
•paclallzed  ntanual  instrument 

***** 

(b)  Classification.  (1)  Class  n 
(performance  standards). 

(2)  Class  I  for  the  amniotome.  uterine 
curette,  cervical  dilator  (fixed-size 
bougies),  cerclage  needle,  lUD  remover, 
uterine  sound,  and  gynecological  biopsy 
forceps.  The  devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

106.  Section  884.5150  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  884.51 50    Nonpowered  breast  pump. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  if  the  device  is 
using  either  a  bulb  or  telescoping 
mechanism  which  does  not  develop 
more  than  250  mm  Hg  suction,  and  the 
device  materials  that  contact  breast  or 
breast  milk  do  not  produce  cytotoxicity, 
irritation,  or  sensitization  effects. 

107.  Section  884.5900  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  884.5900    Therapeutic  vaginal  douche 
apparatus. 

*  «         *         *         • 

(b)  Classification.  (1)  Class  II 
(performance  standards). 

(2)  Class  I  if  the  device  is  operated  by 
gravity  feed.  Devices  subject  to  this 
paragraph  (b)(2)  are  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

PART  886— OPHTHALIbHC  DEVICES 

108.  The  authority  citation  for  21  CFR 
886  continues  to  read  as  follows: 

Authority:  Sees.  501,  510.  513.  515.  520. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360.  360c.  360e,  360), 

371). 

109.  Section  886.1405  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886.1 405    Ophthalmic  trial  lens  set 

•  «         *         •         • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

110.  Section  886.1750  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  886. 1 750    Skiascopic  rack. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

111.  Section  886.1760  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§886.1760    Ophthalmic  refracto meter 

•         •         •         •         • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

112.  Section  886.3200  is  revised  to 
read  as  follows: 

§886.3200    Artificial  eye. 

(a)  Identification.  An  artificial  eye  is 

a  device  resembling  the  anterior  portion 
of  the  eye,  usually  made  of  glass  or 
plastic,  intended  to  be  inserted  in  a 
patient's  eye  socket  anterior  to  an  orbital 
implant,  or  the  eviscerated  eyeball,  for 
cosmetic  purposes.  The  device  is  not 
intended  to  be  implanted. 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  if  the  device  is 
made  from  the  same  materials,  has  the 
same  chemical  composition,  and  uses 
the  same  manufacturing  processes  as 
currently  legally  marketed  devices. 

PART  888— ORTHOPEDIC  DEVICES 

113.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  Sees.  501.  510.  513.  515.  520. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360.  360c.  360e,  360), 
371). 

114.  Section  888.1100  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.1100    Arthroscope. 

***** 

(b)  Classification.  (1)  Class  11 
(performance  standards). 

(2)  Class  I  for  the  following  manual 
arthroscopic  instruments:  cannulas, 
currettes,  drill  guides,  forceps,  gouges, 
graspers,  knives,  obturators,  osteotomes, 
probes,  punches,  rasps,  retractors, 
rongeurs,  suture  passers,  suture 
knotpushers,  suture  punches,  switching 
rods,  and  trocars.  The  devices  subject  to 
this  paragraph  (b)(2)  are  exempt  from 
the  premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

115.  Section  888.3000  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§888.3000    Bone  cap. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 


116.  Section  888.5960  is  amended  by 
rt'vising  paragraph  Til  to  read  as  follows: 

§8885960     Cast  remcvai  instrument 

*  .  .  .  . 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

PART  890  -  PHYSICAL  MEDICINE 
DEVICES 

117.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  Sees.  501.  510,  513,  515.  520, 
,  701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351.  360,  360c,  360e.  360j. 
371). 

118.  Section  890.1575  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

5  890  •!  6^6     ^orce-rneasuring  platlorm. 

*  «  *  *  * 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

119.  Section  890.1600  is  amended  by 
revisinc  oaraeraph  (bl  to  read  as  follows: 

<}89G'6O0     i  n  term  men  t  pressure 
Tveasurement  system. 

i  «  »  *  « 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

120.  Section  890.1615  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

I  890  1615    Miniature  pressure  transducer. 
***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

121.  Section  890.3175  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890  3175     notation  cushion. 

«  .  .  ..  . 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

122.  Section  890.3760  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


:;  890  3'6C 


lowered  table. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

123.  Section  890.5380  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§890.5380     Powered  exercise  equipment 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

124.  Section  890.5410  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.5410     Powered  finger  exercse' 

«  Ik  s  «  * 

fo)  Classification.  Class  I.  The  device 

is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

12.5  Section  890.5660  is  amended  by 
revising  paragraph  fbl  tn  read  as  follows: 

§890.5660    Therapeutic  massager. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 

part  807  of  this  chapter. 

126  Section  890.5925  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.5925     Traction  accessor, 

»  »  •  <  • 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter.  The  device  is 
also  exempt  from  the  current  good 
manufacturing  practice  regulations  in 
part  820  of  this  chapter,  with  the 
exception  of  §820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  writh  respect  to 
complaint  files. 

127.  Section  890.5940  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  890.5940    Chilling  unit 

* 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

128.  Section  890.5950  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  890.5950     Powered  heat  ng  unit 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

129.  Section  890.5975  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§890.5975     Therapeutic  .iOrator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
rfDtification  procedures  in  subpart  E  of 

part  807  of  this  chapter. 

PART  892— RADIOLOGY  DEVICES 

130.  The  autnonty  citation  ror  21  CFR 
part  892  continues  to  read  as  follows: 


Authority:  Sees.  501,  510.  513.  515,  520. 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C  351,  360.  360c.  360e,  360). 
371). 

131.  Section  892.1700  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1700    Diagnostic  X-ray  high  voltage 
generator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

132.  Section  892.1760  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1760    Diagnostic  X-ray  tube  housing 
assembly. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

133.  Section  892.1770  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 770    Diagnostic  X-ray  tube  mount 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

134.  Section  892.1830  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.1 830    Radiologic  patient  cradle. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

135.  Section  892.1880  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§892.1880    Wall-mounted  radiographic 
cassette  holder. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

136.  Section  892.5780  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.5780    Light  beam  patient  position 
indicator. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter. 

137.  Section  892.6500  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  892.6500    Personnel  protective  shield. 

*         «         *         •         « 

(b)  Classification.  Class  I.  If  the 
device's  labeling  specifies  the  lead 
equivalence,  it  is  exempt  from  the 
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premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter. 

Dated:  lanuary  5.  t996. 
William  B.  Schuitz. 

Deputy  Commissioner  for  Policy. 
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PENS  ON  BENEFtT  GUARANTY 

COPi^C^-i'lON 

2-5  :  -  "  Parts  2610  and  2822 

Late  Premium  Payments  and  Employer 

L;aDi!!*v  'J^derpayments  and 
Overpay'^ '^■-tb    nterest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

A  jtNCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  January  1.  1996.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  November  1995 
through  January  1996.  These  interest 
rates  are  established  pursuant  to  section 
4006  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECTIVE  DATE:  January  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington.  DC 
20005-4026;  telephone  202-326-4024 
(202-326-4179  forTTY  and  TTD). 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended,  the  Pension  Benefit  Guaranty 
Corporation  collects  premiums  from 
ongoing  plans  to  support  the  single- 
employer  and  multiemployer  insurance 
programs.  Under  the  single-employer 
program,  the  PBGC  also  collects 
employer  liability  from  those  persons 
described  in  ERISA  section  4062(a). 
Under  ERISA  section  4007  and  29  CFR 
§  2610.7,  the  interest  rate  to  be  charged 
on  unpaid  premiums  is  the  rate 
established  under  section  6601  of  the 


Internal  Revenue  Code  ("Code"). 
Similarly,  under  29  CFR  §  2622.7,  the 
interest  rate  to  be  credited  or  charged 
with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  January  1,  1996.  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  9  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  January  1.  1996, 
through  March  31.  1996.  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(II).  in  detennining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  November  of  1995  through  January  of 
1996. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  are 
prescribed  by  ERISA  section 
4006(a)(3)(E)(iii)(II)  and  §  2610.23(b)(1)   . 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 


comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  actions  is  a  "significeuit 
regulatory  action"  under  the  criteria  set 
forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans.  Penalties, 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensions.  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing,  part 
2610  and  part  2622  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2610— PAYMENT  0(^  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1306. 
1307. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1,  1996.  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610 — Late 
Payment  Interest  Rates 

The  following  table  lists  the  late  payment 
interest  rates  under  §  2610.7(a)  for  the 
specified  time  periods: 

Interest 
From —  Through —  rate  (per- 

cent) 


January  l, 
1996. 


March  31,  1996 


9.00 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  new  entries  for  premium 
payment  years  beginning  in  November 
of  1995  through  January  of  1996,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


'!-,fi'r 


Tuesday   January  '6    1996  .'  Pules  and  Reguiatioi. 


•  1?7 


Appendix  B  to  Part  2610 — Interest 
Rates  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  bf:  used  in  valuing  a  plan's 
vested  benefits  under  §2bl0.23(bi  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  §  2610.23(c)(1): 


For  premium  payment  years 
t)eginning  in — 


Required 

i.'iterest 

rate^ 


November  1995  - 5.10 

December  1995  „ 5.01 

January  1996  4.85 

'The  required  interest  rate  listed  above  is 
equal  to  80%  of  ttie  annual  yield  for  30-year 
Treasury  constant  maturities,  as  reported  in 
Federal  Reserve  Statistical  Release  G.13  and 
H.15  for  the  calendar  nrtonth  preceding  the  cal- 
endar month  in  which  the  premium  payment 
year  begins. 

PART  2622    -EMPLOYER  LIABILITY 
FOR  WITHDRAV^ALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1362- 
1364. 1367-68. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1,  1996,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622— I  ate 
Pa^Tncnf  and  Overpayment  Interest 

Rates 

The  following  table  lists  the  late  payment 
and  overpayment  interest  rates  under 
§  2622.7  for  the  specified  time  periods: 

Interest 
From—  Through—  rate  (per- 

cent) 


Jarvjary  1. 
1996. 


March  31,  1996  . 


9.00 


Issued  in  Washington.  DC,  this  5th  day  of 
January  1996. 
Martin  Slate, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
IFR  Doc.  96-427  Filed  1-11-96;  12:31  pm] 
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28  CFR  Parts  2619  and  26''6 

Va;-  a^ir-^  of  Plan  Benefits  m  Single- 
FiTpcyf .  3|ans:  Valuation  of  Plari 

Rpn,-*!';  -      -Ian  Assets  Following 
M-:!i.;.  ^;'  u  ->-val:  Amendments 
Adopimc  tdirional  PBGC  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  ruls. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  and 
Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal.  The 
former  regulation  contains  the  interest 
assumptions  that  the  PBGC  uses  to 
value  benefits  under  terminating  single- 
employer  plans.  The  latter  regulation 
contains  the  interest  assumptions  for 
valuations  of  multiemployer  plans  that 
have  undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  February 
1996,  and  to  multiemployer  plans  with 
valuation  dates  in  February  1996.  The 
effect  of  these  amendments  is  to  advise 
the  public  of  the  adoption  of  these 
assumptions. 

EFFECTIVE  DATE:  February  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ].  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326^024  (202-326-4179 
forTTY  and  TDD], 

SUPPLEMENTARY  iNPORMATlON:  This  rule 
adopts  the  February  1996  interest 
assumptions  to  be  used  under  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  (29 
CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended.  Under  ERISA  section  4041(c), 
all  single-employer  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities,"  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  in  part  2619,  subpart  C.  (Plans 
terminating  in  a  standard  termination 
may.  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 


use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 
employer  plans  that  have  termination 
dates  during  February  1996  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  February  1996. 

For  annuity  benefits,  the  interest  rates 
will  be  5.40%  for  the  first  20  years 
following  the  valuation  date  and  4.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.25%  for 
the  period  during  which  benefits  are  in 
pay  status,  and  4.0%  during  all  years 
preceding  the  benefit's  placement  in  pay 
status.  The  above  annuity  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  January  1996)  of  .20 
percent  for  the  first  20  years  following     ' 
the  valuation  date  and  are  otherwise 
unchanged.  The  lump  sum  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  January  1996)  of  .25 
percent  for  the  period  during  which 
benefits  are  in  pay  status,  and  are 
otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assLunptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of 
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the  preceding  month  or  as  close  to  that 
date  as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  February 
1996.  and  in  multiemployer  plans  that 
have  undergone  mass  withdrawal  and 
have  valuation  dates  during  February 
1996,  the  PBGC  finds  that  good  cause 
exists  for  making  the  rates  and  factors 
set  forth  in  this  amendment  effective 
less  than  30  days  ai^er  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibihty 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 


List  of  Subiects 
29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  and  Pensions. 

29  CFF  Part  2676 

Employee  benefit  plans  and  Pensions. 

In  consideration  oi  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI, 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

PART  2619— {AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3), 
1341.  1344,  1362. 

2.  In  appendix  B,  Rate  Set  28  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2«ig — Interest 
Rates  Used  to  Value  Lump  Suras  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  vo=<<  (as  defined  in  §  2619.49(b)(1)) 

Table  I 

jLump  Sum  VaHjatJonsj 


for  purposes  of  applying  the  fomiulas  set 
forth  in  §  2619.49(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefit!>  under  this  subpart 
to  be  paid  as  lump  sums  (including  (he 
return  of  accumulated  employee 
contribution^^  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  I  . 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  0  <  y 

<  ni).  interest  rate  i|  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni  <  y 

<  ni  +  nj),  interest  rate  ij  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  ii  shall  apply  for  the 
following  ni  years;  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
pteriod  is  y  years  (y  is  an  integer  and  y  <  ni 
+  nj),  interest  rate  ia  shall  apply  from  the 
valuation  date  for  a  period  of  y  -  ni  -  nz 
years,  interest  rate  ij  shall  apply  for  the 
following  n2  years,  interest  rate  ii  shall  apply 
for  the  following  a,  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 

For  plans  with  a  valuation  date 
On  or  after                 Before 

Immediate  an- 
nuity rate  (per- 
cent) 

Deterred  annuitias 

(percent) 

ii 

ij             ij             n, 

rh 

28 

•              •              •              • 
02-1-96                  03-1-96 

•                             • 

425 

• 

4.00 

4.00         4.00              7 

8 

Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v^^  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (bj  through  (!)  and  in 
determining  the  value  of  any  interest  factor 


used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  ii  prescribed  in  Table  II  hereof. 
The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  ii.  ij and  referred  to 

Table  II 

(Annuity  VaJuatJons] 


generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occurring  in  the  rmrttty— 

The  values  ot 

i,  are: 

>i 

tort- 

it 

fort- 

ii 

fort- 

•                               •                               • 

Fetxuary  1996  

a 

.0540 

1-20 

• 

.0475 

• 

>20 

N/A 

• 

.^ART  2676— {AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 


Autherity:  29  U.S.C.  1302(b)(3). 
1399(cKlMD),  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  28  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 


introductory  text  of  both  tables  is 


republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2676 — Interest  Rites 
Used  to  Value  Lump  Suras  and  Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v^^  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  prescribed  in  Table  I  hereof. 


The  interest  rates  set  forth  in  Table  1  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  defemi 
period  is  y  years  (y  is  an  integer  and  0<  y< 
n,),  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereatter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni<  y< 

Table  I 

[Lump  Sum  Valuations) 


ni+nj),  interest  rate  ij  shall  apply  from  thu 
valuation  date  for  a  period  of  y -  ni  years, 
interest  rate  ij  shall  apply  for  the  following 
ni  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>ni+n2),  interest  rate  is  shall  apply  from  the 
valuation  date  for  d  period  of  y  -  n  i  -  nj 
years,  interest  rate  ij  shall  apply  for  the 
following  nj  years,  interest  rate  ii  shall  apply 
for  the  following  n,  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 


For  plans  with  a  valuation  date 


On  o- 


Before 


Immediate  an- 
nuity rate  (per- 
cent) 


Deferred  annuities  (percerrt) 


n2 


28 


02-1-96 


03-01-96 


4.25 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  vO"  (as  defined  in  §_2676.13(b)(l)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §2676. 13(b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  annuity  benefits  under  this 

I 


subpart,  the  plan  administrator  shall  use  the 
values  of  i,  prescribed  in  the  table  below. 
The  following  table  tabulates,  for  each 
calendai'  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  ii,  i2,  *   *   *,  and  referred  to 
generally  as  i,)  assumed  to  be  in  effect 
between  specified  anniversaries  of  a 

Table  II 

[Annuity  Valuationsj 


valuation  date  that  occurs  within  that 
calendar  month;  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 
rates.  The  last  listed  rate  is  assumed  to  be  in 
effect  after  the  last  listed  anniversary  date. 


For  valuation  dates  occumnq  tr  the  '^xjnth— 


The  values  of  i,  are: 


fort. 


fort 


tort 


February  1996 


.0540 


1-20 


.0475 


>20 


N/A 


r^A 


Issued  in  Washington,  DC,  on  this  5th  day 
of  lanuary  1996. 
Martin  Slate, 

Executive  Director  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  <»6-^28  Filed  1-11-96;  12:31  pm) 


y^i  CFR  Pan  ?644 

Notice  and  CDilection  of  Withdrawal 
^ability,  Acioptton  of  New  Interest  Rafe 

ACiENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  LiabiUty.  That  regulation 
incorporates  CCTtain  interest  rates 
published  by  another  Federal  agency. 


This  amendment  adds  to  the  appendix 
of  that  regulation  a  new  interest  rate  to 
be  effective  from  January  1, 1996,  to 
March  31,  1996.  The  effect  of  the 
amendment  is  to  advise  the  public  of 
the  new  rate. 

EFFECTIVE  DAfE:  January  1, 1996. 
FOB  FURTHER  lf*f  OmiATION  CONTACT: 
H'lroia  i  .'\^i  '.. :    -.-.■distant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
2CX)05-4026;  telephone  202-326-^024 
(202-326-4179  for  TTY  and  TDD). 
These  are  not  toll-free  numbers. 
SUWLEMENTARY  INFORMATION:  Under 
St-  t;i  ii  4.:iM,c)  of  the  Employee 
R'  '  rement  Income  Security  Act  of  1974. 
as  amended,  the  Pension  Benefit 
Guaranty  Corporation  promulgated  a 
final  regulation  on  Notice  and 
Collection  of  Withdrawal  Liability.  That 
regulation,  codified  at  29  CFR  part  2644. 


deals  writh  the  rate  of  interest  to  be 
charged  by  multiemployer  pension 
plans  on  withdrawal  liability  payments 
that  are  overdue  or  in  default,  or  to  be 
credited  by  plans  on  overpayments  of 
withdrawal  liability.  The  regulation 
allows  plans  to  set  rates,  subject  to 
certain  restrictions.  Where  a  plan  does 
not  set  the  interest  rate,  §  2644.3(b)  of 
the  regulation  provides  that  the  rate  to 
be  charged  or  credited  for  any  calendar 
quarter  is  the  average  quoted  prime  rate 
on  short-term  commercial  loans  for  the 
fifteenth  day  (or  the  next  business  day 
if  the  fifteenth  day  is  not  a  business  day) 
of  the  month  preceding  the  beginning  of 
the  quarter,  as  reported  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  in  Statistical  Release  H.15 
("Selected  Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
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•C  .a^Co  v^ui 


are 


lo  be  appli"  r  the  regulation.  As 

a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
ihem  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  8.75  percent,  which  will 
be  effective  from  January  1,  1996, 
through  March  31.  1996.  This  rate 
represents  no  change  from  the  rate  in 
effect  for  the  fourth  quarter  of  1995. 
This  rate  is  based  on  the  prime  rale  in 
effect  on  December  15,  1995. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 


interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  publii. 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
action  is  not  a  '"significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 


In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVT  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1399(c)(6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  a  new  entry  to  read  as  follows: 

Appendix  A  to  Part  2644— Table  of 
Interest  Rates 


From 


To 


Date  of 
quotation 


Rate 
(percent) 


01/01/96 


3/31/96 


12/15«5 


8.75 


Issued  in  Washington,  TXl,  on  this  5th  day 
nf  lanuary  1996. 
Martin  SUt«, 

Executive  Dincior,  Pension  Benefit  Guaranty 
Corporation. 

(PR  Doc.  96-429  Filed  1-11-96;  12:31  pm) 
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0  E  P  A  RTHENT  OF  TRANSPORTATION 

Ma^  time  Administration 

46  :=R  Part  308 
[DocMtNo.  R-164] 
niN2133-AB23 

A  K  Risk  insurance 

AGENCY:  Maritime  Administration. 
action:  Final  rule. 

SUMMARY:  The  Maritime  Administration 
(MARAD)  is  revising  its  war  risk 
regulations  to  remove  voluminous  forms 
that  may  be  obtained  from  MARAD  and 
to  make  minor  nonsubstantive  changes 
regarding  agency  organization  and 
procedure  with  respect  to  application 
for  war  risk  insurance,  payment  of 
premiums  and  payment  for  loss  claims. 
This  rulemaking  is  the  result  of  the 
President's  Regulatory  Reinvention 
Initiative. 

EFFECTIVE  DATE:  January  16,  1996. 
■=0R  FURTHER  INFORMATION  CONTACT: 
cidmond  J.  Fitzgerald,  Director.  Office  of 
Subsidy  and  Insurance.  400  Seventh 


Street  SW,  Washington.  DC  20590.  Tel. 
(202)366-2400. 

SUPP1.EMENTARY  INFORMATION:  Pursuant 
to  the  President's  Regulatory 
Reinvention  Initiative  announced  on 
March  4.  1995,  which  included  a  page- 
by-page  review  of  all  regulations. 
MARAD  is  amending  its  war  risk 
insurance  regulations  with  respect  to 
MARAD's  procedures  for  application  for 
war  risk  insurance  and  the  payment  of 
premiums  and  claims.  It  was 
determined  that  the  existing  regulations 
are  cumbersome  and  excessive  in 
content  because  of  the  inclusion  of 
many  lengthy  forms.  As  revised,  the  part 
provides  a  general  description  of  the 
content  of  the  various  forms  which  may 
be  obtained  from  MARAD. 

As  authorized  by  Title  XII  of  the 
Merchant  Marine  Act  of  1936.  as 
amended  (46  App.  U.S.C.  1283).  the 
Secretary  may  provide  war  risk 
insurance  adequate  for  the  needs  of  the 
waterbome  commerce  of  the  United 
States,  if  such  insurance  coverage 
cannot  be  obtained  on  reasonable  terms 
and  conditions  from  companies 
authorized  to  conduct  an  insurance 
business  in  a  state  of  the  United  States. 
This  U.S.  Government  war  risk 
insurance  program  is  a  standby 
emergency  program.  It  becomes  effective 
simultaneously  with  the  automatic 
termination  of  ocean  marine  commercial 
war  risk  insurance  policies.  Those 
policies  are  terminated  automatically 
upon  the  outbreak  of  war,  whether 
declared  or  not,  between  any  of  the  five 


great  powers  (United  States,  United 
Kingdom,  France,  People's  Republic  of 
China  or  Russia)  or  upon  the  hostile 
detonation  of  a  weapon  of  war 
employing  atomic  or  nuclear  fission 
and/or  fusion  or  other  like  reaction  or 
radioactive  force  or  matter. 

This  program  makes  it  possible  for 
applicants  to  obtain  war  risk  insurance 
firom  the  U.S.  Government  when  such 
insurance  is  unavailable  on  reasonable 
terms  and  conditions  in  the  commercial 
market.  The  program  is  mutually 
beneficial  to  the  United  States  and  to 
the  shipowner  in  that  it  assures 
continued  flow  of  essential  U.S.  trade 
and  protection  of  the  shipowner  from 
loss  by  risks  of  war. 

While  authority  to  issue  war  risk 
insurance  expired  on  June  30, 1995, 
these  amendments  to  46  CFR  Part  308 
are  being  issued  under  MARAD's 
general  rulemaking  authority  found  in 
46  App.  U.S.C.  1114  in  anticipation  that 
pending  legislation  will  be  enacted  to 
reauthorize  the  program  and  in  order 
that  there  be  no  unnecessary 
impairment  to  the  continuity  of  this 
emergency  program. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  is  not  considered  to 
be  an  economically  significant 
regulatory  action  under  section  3(f)  of 
E.O.  12866,  and  is  not  considered  to  be 
a  significant  rule  under  the 


Department's  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  Accordingly,  it  was  not  reviewed 
by  the  Office  of  Management  and 
Budget.  A  full  regulatory  evaluation  is 
not  required  because  the  rule  has  no 
mandatory  effects  and  imposes  no 
regulatory  costs. 

MARAD  has  determined  that  this 
rulemaking  presents  no  substantive 
issue  which  it  could  reasonably  expect 
would  produce  meaningful  public 
comment  since  it  eliminates  forms, 
which  are  described  and  may  be 
obtained  from  MARAD  or  its  agent, 
makes  other  conforming  amendments 
and  reflects  MARAD  organizational 
changes.  Accordingly,  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(c)  and  (d),  MARAD  finds  that  good 
cause  exists  to  publish  this  as  a  final 
rule,  without  opportunity  for  public 
comment,  and  to  make  it  effective  on 
the  date  of  publication. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  order  12612,  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

.  This  rulemaking  contains  an 
information  collection  that  has  been 
approved  by  OMB  under  5  CFR  part 
1320,  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501, 
et  seq.).  Approval  number  2133-0011 
has  been  assigned  to  the  collection 
requirement. 

List  of  Subjects  in  46  CFR  Part  JU8 

Cargo  vessels.  Maritime  carriers. 
Reporting  requirements.  War  risk 
insurance. 

Accordingly,  46  CFR  part  308  is 
revised  to  read  as  follows: 


Part  308— War  Risk  insurance 

Subpart  A — General 

Sec, 

308.1  Eligibility  for  vessel  insurance. 

308.2  Requirements  for  eligible  vessels. 

308.3  Applications  for  insurance; 
warranties;  supporting  documents; 
payment  of  binder  fees. 

308.4  [RRServedj 

308.5  Voluntary  contract  of  commitment. 

308.6  Period  of  interim  binders,  updating 
application  information  and  new 
applications. 

308.7  Premiums  and  payment  thereof. 

308.8  War  risk  insurance  underwriting 
agency  agreement. 

Subpart  B— War  Risk  Hull  and 
Disbursements  Insurance 

308.100  Insured  Amount. 

308.101  [Reserved] 

308.102  Issuance  of  interim  binder;  terms 
and  conditions;  fees. 

308.103  Insured  amounts  under  interim 
binder. 

308.104  Additional  war  risk  insurance. 

308.105  Reporting  casualties  and  filing 
claims. 

308.106  (Reserved) 

108  in-    \v--  -:sk  hull  insurance  policy. 

Subpart  C—War  Risk  Protection  and 

Indemnity  insurance 

308.200  Insured  Amount — application 

308.201  (Reserved) 

308.202  Issuance  of  interim  binder;  terms 
and  conditions. 

308.203  Amount  insured  under  interim 
binder. 

308.204  Additional  war  risk  protection  and 
indemnity  insurance. 

308.205  Reporting  casualties  and  filing 
claims. 

308.206  [Reserved! 

308.207  War  Risk  protection  and  indemnity 
insurance  policy. 

Subpan  D— Seccrc  Seamen's  War  Risk. 
insurance 

308, 3UU     .nsured  amount — application. 

308.301  [Reserved] 

308.302  Issuance  of  interim  binder;  terms 
and  conditions. 

308.303  Amount  insured  under  interim 
binder, 

308.304  Reporting  casualties  and  filing 
claims, 

308.305  [Reserved] 

308.306  Second  Seamen's  War  Risk  Policy, 
Form  MA-242. 

Subpart  E— Wa?  »  sk  Builder's  Risk 
Insurance 

308.400  Authority. 

308.401  Eligibility  for  insurance. 

308.402  Insurance  during  vessel 
construction  period. 

308.403  Insured  amounts. 

308.404  Application  for  insurance. 

308.405  Form  of  application. 

308.406  Issuance  of  policies;  terms,  and 
conditions. 

308.407  Premiums  and  payment. 

308.408  Right  of  Maritime  Administrator  to 
change  rate  of  premium. 


308.409  Standard  form  of  War  Risk 
Builder's  Risk  Insurance  Policy,  Form 
MA-283. 

308.410  Reporting  casualties  and  filing 
claims. 

Subpart  F— War  Risk  Cargo  insurance 

I — Introduction 

308.500  Authority. 

308.501  Cargoes  on  which  coverage  is 
available. 

308.502  Additional  insurance. 

308.503  Rate  schedules. 

308.504  Definition  of  territories  and 
possessions. 

n— Open  Policy  War  Risk  Cargo  Insurance 

308.505  General. 

308.506  Application  for  an  open  cargo 
policy. 

308.507  Security  for  payment  of  premiums. 

308.508  Issuance  of  an  open  cargo  policy. 

308.509  Collateral  deposit  fund. 

308.510  Surety  bond. 

308.511  Cancellation  of  Open  Cargo  Policy. 

308.512  Declaration  of  shipments  under 
open  cargo  policy. 

308.513  Payment  of  premiums  and  fees. 

308.514  Return  premium. 

308.515  Payment  in  event  of  loss. 

308.516  Failure  to  comply  with  Clause  21. 

308.51 7  Open  cargo  policy.  Form  MA-300. 

308.518  Standard  optional  endorsement  No. 
l,FormMA-300-A. 

308.519  Standard  optional  endorsement  No. 
2,FormMA-300-B. 

308.520  Standard  optional  endorsement  No. 
3,  Form  MA-300-C. 

308.521  Application  for  of)en  cargo  f)olicy. 
Form  MA-301. 

308.522  Collateral  deposit  fund,  letter  of 
transmittal.  Form  MA-302. 

308.523  Application  for  revision  of  open 
cargo  policy.  Form  MA-303. 

308.524  Application  for  cancellation  of 
open  cargo  policy.  Form  MA-304. 

308.525  Application  for  decrease  in  amount 
of  cash  collateral  fund.  Form  MA-305. 

308.526  Certificate  for  repayment  of 
decrease  of  collateral  deposit  fund.  Form 
MA-306. 

308.527  Application  for  return  premium, 
Fomi  MA-307. 

308.528  Surety  Bond  A,  Form  MA-308. 

308.529  Surety  Bond  B.  Form  MA-309. 

308.530  Letter  requesting  increase  or 
decrease  in  amount  of  Surety  bond.  Form 
MA-310. 

308.531  Endorsement  of  surety  bond 
increasing  or  decreasing  amount  of 
coverage.  Form  MA-311. 

308.532  Release  of  surety  bond.  Form  MA- 
312. 

308.533  Closing  report,  Form  MA-313. 

308.534  Certificate  to  be  attached  to  closing 
report,  Form  MA-313-A. 

,  308.535    Certificate  to  be  attached  to  final 
closing  report.  Form  MA-313-B. 

308.536  Declaration  where  failure  to 
comply  with  Clause  21  was  inadvertent. 
Form  MA-314. 

308.537  Effective  date  of  endorsement. 

m — Facultative  War  Risk  Cargo  Insurance 

308.538  General. 

308.539  Application. 


n  K 
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308.540    Premiums. 
308.  S41     Issuance. 

308.542  Warranty  re  thirty-day  shipments. 

308.543  Cancellation. 

308.544  Facultative  binder.  Form  MA-31 5. 

308.545  Facultative  cargo  policy.  Form 
MA-316. 

308  546    Standard  optional  endorsement  No. 
1-A.  Form  MA-3t&-A. 

308.547  .fpplicabon  for  retiim  premium. 
Form  MA-317. 

IV— General 

308.548  Standard  form  of  underwriting 
agency  agreement  for  cargo,  Form  MA- 
318 

308.549  Application  for  appointment  of 
Cargo  Underwriting  Agent,  Form  MA- 
319. 

308.550  Certificate.  Form  MA-320. 

308. 551  War  Risk  insurance  clearing  agency 
agreement  for  cargo. 

308.552  Effective  date. 


SuDoar*  3 — Records  Retention 
308.600     Records  retention  requirement. 
Authority:  Sees.  204, 1202. 1203. 1209, 
Merchant  Marine  Act  of  1936.  as  amended 
(46  App.  U.S.C  1114,  1282,  1283,  1289;  49 
CFR  1.66). 

Sudchj'^  a — General 


§jce 


gibJIIty  for  vessel  insurance. 


Any  vessel  within  one  of  the 
following  categories  shall  be  eligible  for 
insurance,  but  shall  remain  eligible  only 
while  meeting  the  qualifications  criteria 
in  one  of  said  categories.  An  eligible 
vessel  is  not  insured  unless  and  until  an 
application  is  submitted  as  required  in 
subpart  B.  C.  or  D  of  this  Part  308  and 
the  Maritime  Administrator.  Department 
of  Transportation,  (Maritime 
Administrator)  Maritime  Administration 
(MARAD),  approves  said  application. 

(a)  A  vessel  registered,  enrolled,  or 
Ucensed  under  the  laws  of  the  United 
States  of  America  (United  States);  any 
undocumented  vessel  owned  or 
chartered  by  or  made  available  to  the 
United  States  or  any  department  or 
agency  thereof;  any  tug  or  barge  or  other 
watercraft  (documented  under  the  laws 
of  the  United  States,  or  undocumented) 
owned  by  a  citizen  of  the  United  States 
and  used  in  essential  water 
transportation;  and  United  States 
citizen-owned  watercraft  used  in  the 
Rshing  trade  or  industry,  except  when 
used  exclusively  in  or  for  sport  fishing. 

(b)  Any  vessel,  other  than  a  vessel 
described  in  paragraph  (a)  of  this 
section  determined  by  the  Maritime 
Administrator  to  be  engaged  in  the 
national  defense  or  the  national 
economy  of  the  United  States  and 
subject  to  an  unqualified  Contract  of 
Commitment  with  the  United  States  in 
a  form  required  by  the  Maritime 
Administrator,  and  which  is: 


(IJ  Owned  by  a  United  States 
corporation,  or  a  foreign  corporation  in 
which  a  majority  of  the  stock  is  owned 
and  controlled  by  a  citizen  or  citizens  of 
the  United  States,  whether  direct  or 
through  intervening  corporations, 
foreign  or  domestic.  Where  such 
intervening  corporations  are  foreign,  the 
ultimate  majority  ownership  and  control 
of  the  stock  of  such  corporations  must 
be  vested  in  a  citizen  or  citizens  of  the 
United  States  as  defined  in  section 
1201(d),  Merchant  Marine  Act.  1936.  as 
amended  (46  App.  U.S.C.  1281(d)); 

(2)  Owned  by  a  foreign  corporation 
which  is  not  directly  or  beneficially 
owned  by  a  citizen  or  citizens  of  the 
United  States,  but  which  vessel  is  under 
a  long-term  charter  or  other  long-term 
contract  covering  the  use  of  the  vessel 
on  terms  deemed  by  the  Maritime 
Administrator  to  subject  the  vessel  to 
United  States  control  in  the  event  of  an 
emergency.  The  charterer  of  such  vessel 
must  be  either  a  citizen  or  citizens  of  the 
United  States  or  a  foreign  corporation  in 
which  a  majority  of  the  stock  is  owned 
and  controlled  by  a  citizen  or  citizens  of 
the  United  States,  whether  direct  or 
indirect  through  intervening 
corporations,  foreign  or  domestic. 
Where  such  intervening  corporations 
are  foreign,  ultimate  majority  ownership 
and  control  of  the  stock  of  such 
corporations  must  be  vested  in  a  citizen 
or  citizens  of  the  United  States,  as 
defined  in  46  App.  U.S.C.  1281(d). 

(c)  Any  other  vessel,  at  the  sole 
discretion  of  the  Maritime 
Administrator,  but  only  while  engaged 
in  a  service  which  has  been  determined 
by  the  Maritime  Administrator  to  be  in 
the  interest  of  the  national  defense  or 
the  national  economy  of  the  United 
States.  Vessels  in  this  category  are  not 
eligible  for  war  risk  insurance  interim 
binders. 

§  306.2    Requirements  for  eligible  vessels. 

(a)  Restrictions — foreign-flag  vessels. 
Interim  insurance  is  available  on  any 
vessel  described  in  §  308.1  (a)  and  (b)  of 
this  part,  provided  application  for 
interim  insurance  is  submitted  as 
required  in  subparts  B,  C.  or  D  of  this 
part  308.  and  the  Maritime 
Administrator  approves  said 
application:  Provided,  That  only  vessels 
of  Panamanian,  Honduran,  Bahamian, 
Republic  of  the  Marshall  Islands  or 
Liberian  registry  not  more  than  20  years 
old  will  be  considered  eligible  under 

§  308.1  (b)  of  this  part  for  interim 
insurance,  subject  at  all  times  to  the 
determination  specified  in  paragraph  (b) 
of  this  section. 

(b)  Special  rules — foreign-flag  vessels. 
For  the  purpose  of  providing  interim 
insurance  on  vessels  described  in 


§  308.1(b),  the  Maritime  Administrator 
shall  consider  the  characteristics, 
employment,  and  general  management 
of  the  vessel.  The  Maritime 
Administrator  formally  determines  that 
the  following  vessels  are  engaged  in  a 
service  in  the  interest  of  the  national 
defensto  or  the  national  economy  of  the 
United  States  and  qualify  for  an  interim 
binder: 

(1)  Vessels  substantially  engaged  in 
the  foreign  commerce  of  the  United 
States  or  which  would  be  required  in 
the  event  of  war  or  national  emergency; 

(2)  Tankers  of  not  less  than  2,000 
deadweight  tons; 

(3)  Dry  cargo  vessels,  including 
containerships,  breakbulk.  and  dry  bulk 
vessels; 

(4)  Heavy  lift  vessels; 

(5)  Re&igerated  vessels  and  other 
classes  of  ships  in  short  supply  in  the 
United  States-flag  fleet; 

(6)  Passenger  vessels;  and 

(7)  Other  vessels  with  special 
capabihties,  as  determined  by  the 
Maritime  Administrator. 

(c)  Vessel  Position  Reports.  All  vessels 
for  which  war  risk  insurance  interim 
binders  have  been  issued  shall  file  a 
Vessel  Position  Report.  The  purpose  of 
this  report  is  to  inform  cognizant  U.S. 
agencies  of  vessel  arrivals,  departures 
and  at-sea  locations.  Failure  to  make 
required  regular  reports  will  cause 
MARAD  to  issue  a  one-time  notice  of 
default.  If  failure  to  report  continues, 
MARAD  shall  cancel  the  interim  binder 
for  the  subject  vessel  and  any  insurance 
attaching  thereunder.  MARAD  will 
issue  reporting  instructions  and  formats 
with  the  binders. 

(d)  Notice  of  change  in  status  of  vessel 
after  binder  issued.  Any  breach  of  the 
warranty  prescribed  hereunder  as  to 
vessels  in  all  categories  with  respect  to 
Department  of  Commerce 
Transportation  Orders  T-1  and  T-2  (44 
CFR  Parts  401.  402  and  403).  as  well  as 
the  additional  warranties  as  to  vessels  in 
categories  (b)(1)  and  (b)(2)  of  this 
section,  with  respect  to  maintenance  of 
eligibility  for  insurance  and  availability 
of  the  insured  vessels  to  the  U.S. 
Government  in  time  of  emergency,  shall 
terminate  the  binders  and  any  insurance 
attaching  thereunder.  In  the  event  of  the 
sale,  demise  charter,  requisition, 
confiscation,  change  of  flag,  total  loss,  or 
any  other  change  in  status  which,  by  the 
terms  of  the  binder  causes  the  binder  to 
terminate,  prompt  notice  shall  be  given 
in  writing  to  the  American  War  Risk 
Agency,  14  Wall  Street,  New  York,  N.Y. 
10005. 

(e)  Nature  of  change  in  status  of  other 
vessels.  It  is  the  intention  of  the  parties 
that  any  breach  of  the  warranty  as  to 
operation  in  the  approved  service  of 
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vessels  described  in  §  308.1(c)  shall 
terminate  the  insurance.  In  the  event  of 
the  sale,  demise  charter,  requisition, 
confiscation,  change  of  flag,  total  loss, 
any  other  change  in  status  or  change  in 
operation  of  the  vessel  in  the  approved 
service  prompt  notice  shall  be  given  to 
the  American  War  Risk  Agency,  14  Wall 
Street,  New  York,  N.Y.  10005. 

§308.3    Applicotjons  'or  insursnce, 

war'arties   supporting  documents; 

payrnenT  o!  Dinoer  fees. 

(a)  Application,  binder  forms.  A  single 
application  for  War  Risk  Insurance  shall 
be  filed  on  Form  MA-528,  specifying 
the  types  of  insurance  coverages  for 
which  the  applicant  is  applying.  A 
single  application  may  be  submitted  for 
several  vessels,  if  the  application 
identifies  each  vessel  to  be  insured  and 
the  coverage(s)  required,  by  completing 
appendices  A  and  B  to  that  form.  An 
interim  binder  for  war  risk  insurance 
coverage,  of  the  types  described  in 
subparts  B,  C  and  D  of  this  part,  shall 

be  on  Form  MA-942,  which  may  be 
obtained  from  the  American  War  Risk 
Agency  or  from  the  Office  of  Subsidy 
and  Insurance. 

(b)  Warranties — (1)  In  general. 
Applications  for  war  risk  hull  and 
protection  and  indemnity  insurance  in 
any  eligible  category  of  this  Part  308 
shall  include  a  warranty  that,  at  all 
times  during  the  effective  period  of  the 
binder  and  any  insurance  attaching 
thereunder,  the  insured  vessel, 
regardless  of  its  nation  of  registry,  will 
comply  with  Department  of  Commerce 
Transportation  Orders  T-1  and  T-2  (44 
CFR  parts  401,  402,  and  403),  or  any 
modifications  thereof  so  long  as  they 
remain  in  force  and  that  the  vessel  will 
not  be  chartered,  unless  in  accordance 
with  the  provisions  of  §  221.11  and 
221.13  of  this  chapter,  which 
requirement  is  applicable  to  any  charter 
in  existence  at  the  time  the  applicant 
applies  for  insurance. 

(2)  Vessels  described  in  §  308.1(a). 
Applications  for  war  risk  insurance  on 
a  vessel  described  in  §  308.1(a)  shall 
contain  the  warranty  that  at,  and  from 
the  date  of  issuance  of  the  interim 
binder,  and  for  and  during  the  term  of 
any  insurance  attaching  thereunder, 
such  vessel  will  remain  eligible  within 
its  category. 

(3)  Vessels  described  in  §  308.1(b). 
Applications  for  war  risk  insurance  on 
a  vessel  described  in  §  308.1(b)  shall 
contain  the  warranties  that  at  all  times 
the  vessel  will  remain  eligible  within  its 
applicable  category;  that  the  vessel  will 
be  made  available  for  use  by  the  United 
States  pursuant  to  the  signed  Contract  of 
Commitment  submitted  with  the 
insurance  applications,  as  required  by 


the  Maritime  Administration;  that  the 
vessel  will  remain  in  the  approved 
service;  and  that  no  controlling  interest 
in  the  vessel  shall  be  transferred  by  a 
subsequent  sale  or  long-term  charter, 
except  on  the  condition  that  the 
successor  in  interest  agrees  to  be  bound 
by  the  terms  of  the  applicant's  Contract 
of  Commitment.  All  instruments 
transferring  any  controlling  interest  in 
the  vessel,  including  long-term  charter 
or  merger  agreements,  shall  be 
submitted  to  the  Maritime 
Administration  for  prior  approval. 

(4)  Vessels  described  in  §  308.1(c). 
Applications  for  war  risk  insurance  on 
a  vessel  described  in  §  308.1(c)  shall 
contain  warranties  that  the  vessel  will 
remain  in  the  approved  service  and  that 
any  change  in  flag  or  service  will  be 
reported  in  advance  to  the  Maritime 
Administration  for  a  new  determination 
as  to  whether  the  vessel's  service  is  in 
the  interest  of  the  national  defense  or 
the  national  economy  of  the  United 
States.  Vessels  in  this  category  are  not 
eligible  for  war  risk  insurance  interim 
binders. 

(5)  Vessel  locator  filing  requirements. 
Applications  for  insurance  on  vessels  in 
all  categories,  except  tugs  and  barges 
and  vessels  used  exclusively  in  the 
fishing  trade  or  industry,  described  in 

§  308.1(a),  shall  contain  a  warranty  that 
at  all  times  the  vessel  will  file  reports 
as  required  under  the  U.S.  Merchant 
Vessel  Locator  Filing  System  (USMER) 
as  prescribed  in  §  308.2(c)  of  this 
section. 

(c)  Filing  applications  for  insurance. 
All  applications  for  insurance  on  a 
vessel  shall  be  made  to  the  American 
War  Risk  Agency,  14  Wall  Street,  New 
York,  New  York  10005,  underwriting 
agent  for  the  Maritime  Administration. 

(d)  Required  submissions  with — (1)  In 
general.  An  application  for  insurance  on 
a  vessel  described  in  §  308.1(b)  shall  be 
accompanied  by: 

(i)  A  contract  of  commitment,  in  the 
form  prescribed  in  §  308.5  of  this  part. 
In  the  event  the  vessel  is  determined  to 
be  ineligible  under  the  terms  of  this  part 
308,  the  applicant  will  be  so  advised 
and  the  executed  contract  of 
commitment  and  any  official  foreign 
government  action  or  approval  will  be 
returned  to  the  applicant  by  the 
Maritime  Administration. 

(ii)  An  executed  agreement  contained 
in  the  application  for  insurance  that  any 
charter  or  other  contract  covering  the 
use  of  the  vessel  during  the  period  of 
the  binder  or  any  insurance  attaching 
thereunder  shall  be  subject  to 
termination  or  suspension  without 
notice  in  the  event  the  United  States 
requires  the  use  of  the  vessel  under  the 


voluntary  contract  of  commitment 
submitted  by  the  applicant. 

(2)  Certification  of  citizenship.  An 
application  for  insurance  on  such  a 
vessel  shall  be  supported  by  execution 
of  the  citizenship  certification,  in  the 
format  set  out  in  appendix  C  to  Form 
MA-528,  as  described  in  paragraph  (a) 
of  this  section.  That  certification  shall 
be  required  to  establish  the  U.S. 
citizenship  of  the  majority  ownership 
and  control  of  the  vessel-owning 
corporation,  whether  that  ownership  is 
direct  or  through  intervening 
corporations. 

(3)  Existing  long-term  charters.  An 
application  for  a  vessel  in  this  category 
which  is  at  the  time  of  application 
under  long-term  charter  or  other  long- 
term  contract,  either  to  the  applicant  or 
from  the  apphcant  to  a  third  party,  shall 
be  jointly  submitted  by  the  owner  and 
the  charterer,  and  in  addition  to  the 
other  materials  required  under  this 
paragraph,  shall  be  accompanied  by  a 
copy  of  the  long-term  contract  covering 
the  use  of  the  vessel  and  all  addenda 
thereto,  certified  to  be  full  and  complete 
copies  (except  as  to  rate  of  hire  or 
freight)  and  a  completed  appendix  C  to 
Form  MA-528,  establishing  the  U.S. 
citizenship  of  the  majority  of  the 
shareholders  and  control  of  the 
charterer.  The  charterer  shall  also 
furnish  to  MARAD  a  certified  copy  of 
any  amendment  to  such  charter  which 
may  be  issued  subsequent  to  the 
issuance  of  any  binder  of  insurance 
under  this  Part  308. 

(4)  Foreign  government  action  or 
approval.  An  application  for  a  vessel  in 
this  category  also  shall  be  accompanied 
by  a  certified  copy  of  the  evidence  of 
any  official  action  or  approval  required 
by  the  govenmient  of  the  country  of 
registry  as  a  prerequisite  to  the 
execution  of  a  contract  of  commitment 
with  the  United  States. 

(5)  Additional  materials.  With  respect 
to  a  vessel  in  this  category,  the  applicant 
shall  submit  the  following  additional 
materials: 

(i)  A  statement  describing  the  service 
in  which  the  vessel  is  engaged, 
including  a  listing  of  the  vessel's 
voyages  and  ports  of  call  during  the 
immediately  preceding  six  (6)  month 
period,  indicating  the  tonnage  and  type 
of  cargo  carried  on  such  voyages  and  the 
reasons  why  such  service  should  be 
deemed  to  be  in  the  interest  of  the 
national  defense  or  the  national 
economy  of  the  United  States; 

(ii)  Material  demonstrating  the 
management  and  financial  capabilities 
of  the  applicant;  and 

(iii)  In  the  case  of  a  new  vessel  or  a 
vessel  which  has  not  Tor  the  six  (6) 
months  immediately  prior  to  the  date  of 
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the  application  been  angaged  in  the 
foreign  commerc*  of  the  United  States, 
a  statement,  signed  by  a  responsible 
company  official,  certifying  the  extent  to 
which  the  vessel  will  be  engaged  in  the 
foreign  commerce  of  the  United  States 
for  the  six  (6)  months  immediately 
following  the  issuance  of  any  interim 
binder  of  insurance  under  this  part  308. 

(e)  Requests  for  changes  in  binden 
All  requests  for  changes  in  binders  and 
inquiries  relative  to  the  insurance  after 
the  interim  binders  have  been  issued 
shall  be  directed  to  the  American  War 
Risk  Agency,  14  Wall  Street.  New  York, 
NY  10005. 

(f)  Fees.  A  check  payable  in  U.S. 
funds  to  the  "Maritime  Administration. 
Department  of  Transportation"  for  the 
total  amount  of  all  binder  fees  payable 
by  such  applicant  shall  accompany  each 
application.  Binder  fees  are  not 
returnable. 

(g)  Availability  of  Application  Forms. 
Form  MA-528  may  be  obtained  from 
either  the  American  War  Risk  Agency 
(Underwriting  Agent),  at  the  address  in 
paragraph  (e)  of  this  section,  or  the 
Maritime  Administration,  Attention: 
Director,  Office  of  Subsidy  and 
Insurance,  400  Seventh  Street.  SW., 
Washington.  DC  20590. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2133-0011) 

§  J08.S    Voluntary  contract  of  commitrrMnt 
Applications  for  insurance  on  vessels 
described  in  §  308.1(b)  shall  be 
accompanied  by  a  contract  of 
commitment,  in  triplicate  originals, 
executed  by  the  owner  (or  by  the  owner 
and  the  charterer  where  required  by 
§  308.3).  Contracts  of  commitment  to 
make  the  vessel  available  to  the  United 
States  during  any  period  in  which 
vessels  may  be  requisitioned  under 
section  902  of  the  Act  (46  App.  U.S.C. 
1242)  shall  be  submitted  on  standard 
contract  form  which  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD.  The  effective  date  of  the 
contract  of  commitment  will  be  the. 
effective  date  of  the  binder  and  will  be 
inserted  in  the  contract  of  commitment 
by  MARAD. 

§306.6    Period  of  interim  binders,  updating 
appticatlon  information  and  new 
10  plications. 

la)  All  existing  interim  binders  remain 
in  full  force  and  effect  without  the 
necessity  of  re-application  or  the 
payment  of  additional  fees  so  long  as 
the  Secretary  of  Transportation's 
authority  to  provide  such  insurance  has 
been  extended  and  is  continuous. 

(b)  Assureds  under  interim  binders 
are  required  to  notify  the  American  War 


Risk.  .Agency  diuiuali),  Dy  June  jum.  of 
any  change  in  the  information  provided 
in  their  original  binder  applications 
including,  but  not  limited  to,  change  of 
address,  vessel  name  or  vessel 
characteristics. 

(c)  New  applications  for  interim 
binders  on  U.S.-flag  vessels,  with 
necessary  attachments  (as  specified  in  S 
308.3),  as  well  as  checks  for  the  binder 
fees  prescribed  made  payable  to 
"Maritime  Administration,  Department 
of  TransfMJrtation,"  shall  be  filed  with 
the  American  War  Risk  Agency,  14  Wall 
Street,  New  York,  New  York  10005.  All 
interim  binders  on  U.S.-flag  vessels 
shall  become  effective  as  of  the  date  of 
determination  of  eligibility  by  the 
Maritime  Administration. 

(d)  New  applications  for  interim 
binders  on  U.S.  citizen-owned  or 
controlled  foreign-flag  vessels,  with 
necessary  attachments  (as  specified  in 

§  308.3),  as  well  as  checks  for  the  binder 
fees  prescribed  made  payable  to 
"Maritime  Administration,  Department 
of  Transfwrtation,"  shall  be  filed  for 
review  in  accordance  with  eligibility 
requirements  specified  in  §  308.2,  and 
mailed  to  the  American  War  Risk 
Agency.  14  Wall  Street,  New  York,  New 
York  10005.  All  interim  binders  on 
foreign-flag  vessels  will  become 
effective  on  the  date  the  ov>mer's 
contract  of  commitment  is  executed  by 
the  Maritime  Administration. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2133-0011) 

§  308.7    Prwniunts  and  payment  thereof. 

Rate  to  be  fixed  promptly  upon  the 
happening  of  the  event  causing  the 
American  Institute  Hull  War  Risks  and 
Strikes  Clauses  dated  December  1, 1977 
(including  Automatic  Termination  and 
Cancellation  Provisions)  for  attachment 
to  American  Institute  Hull  Clauses 
dated  June  2,  1977  of  any  war  risk 
policies  to  become  operative  and 
premium  shall  be  payable  within  ten 
days  after  receipt  of  notice  of  the 
amount  thereof  by  the  assured. 
Premiums  shall  be  paid  to  the 
Underv\rriting  Agent  that  issued  the 
binders  by  check  payable  to  the  order  of 
"Maritime  Administration.  Department 
of  Transportation."  In  the  event  that  it 
is  subsequently  determined  that 
insurance  under  interim  binders  did  not 
attach,  premiums  paid  will  be  refunded 
bv  the  Maritime  Administrator. 

§  308.8    War  risl(  Insurance  underwriting 
agency  agreement 

Standard  form  MA-355  of 
underwriting  agency  agreement 
applicable  shall  be  executed  by  the 
Maritime  Administrator  and  domestic 
insurance  companies  or  groups  of 


domestic  insurance  companies 
authorized  to  do  a  marine  insurance 
business  in  any  States  of  the  United 
States,  appointing  such  companies  or 
groups  of  companies  as  Underwriting 
Agents  to  issue  binders  and  policies 
covering  hull,  protection  and 
indemnity,  and  Second  Seamen's  war 
risk  insurance  under  subparts  B,  C.  and 
D  of  this  part.  It  shall  contain  provisions 
including,  but  not  limited  to  the 
appointment  of  the  agent,  duties  of  the 
agent,  books  and  records,  compensation, 
standard  of  performance, 
indemnification  effective  date, 
amendment  and  termination,  and 
nondiscrimination. 

SbtM-^  B     ^Va-^  Risk  Hull  and 

Disr>i..'s*-r~er ts   -surance 
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§308.100    insureo  Amounts. 

An  applicant  for  war  risk  hull 
insurance  shall  state  the  amount  of 
insurance  desired  but  any  payment  of 
claim  for  damage  to  or  actual  or 
constructive  total  loss  of  the  vessel 
insured  shall  be  made  as  provided  in 
§  308.103(a).  An  applicant  desiring 
disbursements  insurance  may  at  his 
option  obtain  such  additional  insurance 
but  any  claim  for  loss  of  disbursements 
as  a  consequence  of  the  actual  or 
constructive  total  loss  of  the  vessel 
insured  shall  be  made  as  provided  in 
§  308.103(c). 

§308.101     [Reserved] 

§308.102     Issuance  of  interim  binders; 
terms  and  conditions^  fees. 

Upon  acceptance  of  an  application,  an 
interim  binder  in  the  form  set  forth  in 
§  308.106,  will  be  issued  and  there  shall 
be  deemed  to  be  incorporated  therein  by 
references  all  the  terms,  conditions,  and 
warranties  contained  in  the  application 
for  war  risk  hull  and  disbursements 
insurance  and  the  standard  war  risk  hull 
insurance  policy  (set  forth  in  §  308.107). 
to  the  same  extent  as  if  such  application 
and  policy  were  made  a  part  of  the 
binder.  The  binder  fee  (not  refundable) 
for  U.S.-flag  vessels  shall  be  $25  per 
application  for  vessels  under  500  gross 
tons;  $100  per  application  for  vessels 
500  gross  tons  or  over;  and  $100  per 
LASH  or  similar  type  barge  application. 
The  binder  fee  (not  refundable)  for 
foreign-fiag  vessels  shall  be  $50  per 
application  for  vessels  under  500  gross 
tons;  $200  per  application  for  vessels 
500  tons  or  over;  and  $200  per  LASH  or 
similar  type  barge  application.  All  fees 
are  payable  in  U.S.  funds  by  check  to 
order  of  the  "Maritime  Administration, 
Department  of  Transportation." 


§308.103    Insured  amounts  undei  interim 
binder. 

(a)  Valuation.  The  valuation  in  the 
policy  for  damage  to,  or  actual  or 
constructive  total  loss  of  the  vessel 
insured  shall  be  a  stated  valuation 
(exclusive  of  National  Defense  features 
paid  for  by  the  Government)  determined 
by  the  Secretary  of  Transportation 
which  shall  not  exceed  the  amount  that 
would  be  payable  if  the  vessel  had  been 
requisitioned  for  title  under  section 
902(a)  of  the  Merchant  Marine  Act, 
1936,  as  amended  (46  App.  U.S.C. 
1242(a))  at  the  time  of  the  attachment  of 
the  insurance  under  said  policy: 
Provided,  however,  That  in  the  case  of 
a  construction  subsidized  vessel,  for  the 
period  of  insurance  prior  to  requisition 
for  title  or  use,  the  valuation  so 
determined  shall  be  reduced  by  such 
proportion  as  the  amount  of 
construction  subsidy  paid  with  respect 
to  the  vessel  bears  to  the  entire 
construction  cost  and  capital 
improvements  thereof  (excluding  the 
cost  of  national  defense  features),  and 
for  the  period  of  insurance  after 
requisition  for  use  the  valuation  so 
determined  shall  not  exceed  the  amount 
which  would  be  payable  under  46  App. 
U.S.C.  1242(a)  in  the  case  of  requisition 
for  title  or  use:  Provided,  further,  that 
the  insured  shall  have  the  right  within 
sixty  days  after  the  attachment  of  the 
insurance  under  said  policy,  or  within 
sixty  days  after  determination  of  such 
valuation  by  the  Secretary  of 
Transportation,  whichever  is  later,  to 
reject  such  valuation,  and  shall  pay,  at 
the  rate  provided  for  in  said  policy, 
premiums  upon  such  as.serted  valuation 
as  the  insured  shall  specify  at  the  time 
of  rejection,  but  such  asserted  valuation 
shall  not  operate  to  the  prejudice  of  the 
Government  in  any  subsequent  action 
on  the  policy.  In  the  event  of  the  actual 
or  constructive  total  loss  of  the  vessel, 
if  the  insured  has  not  rejected  such 
valuation  the  amount  of  any  claim 
therefor  which  is  adjusted, 
compromised,  settled,  adjudged,  or  paid 
shall  not  exceed  such  stated  amount, 
but  if  the  insured  has  so  rejected  such 
valuation,  the  insured  shall  be  paid  as 
a  tentative  advance  only,  75  per  centum 
of  such  valuation  so  determined  by  the 
Secretary  of  Transportation  and  shall  be 
entitled  to  sue  the  United  States  in  a 
court  having  jurisdiction  of  such  claims 
to  recover  such  valuation  as  would  be 
equal  to  the  just  compensation  which 
such  court  determines  would  have  been 
payable  if  the  vessel  had  been 
requisitioned  for  title  under  46  App. 
U.S.C.  1242(a)  at  the  time  of  the 
attachment  of  the  insurance  under  said 
policy:  Provided,  however,  That  in  the 


case  of  a  construction-subsidized  vessel, 
the  valuation  determined  by  the  court  as 
such  just  compensation  for  any  period 
of  insurance  prior  to  actual  requisition 
for  title  or  use  of  the  vessel  shall  be 
reduced  by  such  proportion  as  the 
amount  of  construction  subsidy  paid 
with  respect  to  the  vessel  bears  to  the 
entire  construction  cost  and  capital 
improvements  thereof  (excluding  the 
cost  of  national  defense  features),  and 
for  any  period  of  insurance  after  actual 
requisition  for  use,  the  valuation 
determined  by  the  court  shall  be  the 
amount  which  would  have  been  payable 
under  46  App.  U.S.C.  1212  in  the  case 
of  requisition  for  title:  And  provided 
further,  that  in  the  event  of  an  election 
by  the  insured  to  reject  the  stated 
valuation  fixed  by  the  Secretary  of 
Transportation  and  to  sue  in  the  courts, 
the  amount  of  the  judgment  will  be 
payable  without  regard  to  any 
limitations  provided  by  statute, 
although  the  excess  of  any  amounts 
advanced  on  account  of  just 
compensation  that  is  over  the  amount  of 
the  court  judgment  shall  be  required  to 
be  refunded  by  the  insured.  In  the  event 
of  such  court  determination,  premiums 
under  the  policy  shall  be  adjusted  on 
the  basis  of  the  valuation  as  finally 
determined  and  of  the  rate  provided  for 
in  said  policy.  The  "stated  valuation"  of 
the  vessel  insured  refers  to  the  vessel  as 
described  in  §  309.5  of  this  chapter. 

(b)  Insurance  risks.  Insurance  risks 
covered  by  the  terms  of  the  standard 
form  of  war  risk  hull  insurance  policy 
(§  308.107),  except  damage  to  or  actual 
or  constructive  total  loss  of  the  vessel 
insured  as  set  forth  in  paragraph  (a)  of 
this  section  and  loss  of  disbursements 
(limited  to  consumable  and  subsistence 
stores,  slop  chests,  bar  stock  and  bunker 
fuel  lost  as  a  consequence  of  the  actual 
or  constructive  total  loss  of  the  vessel 
insured)  as  set  forth  in  paragraph  (c)  of 
this  section  and  identified  as 
disbursements,  shall  be  insured  for  an 
amount  not  in  excess  of  the  "sum 
insured"  as  referred  to  in  said  policy. 

(c)  Disbursements.  Disbursements 
shall  be  insured  as  authorized  under 
section  1203(c),  Title  XII,  Merchant 
Marine  Act,  1936,  as  amended,  (46  App. 
U.S.C.  1283(c))  and  shall  be  limited  to 
consumable  and  subsistence  stores,  slop 
chests,  bar  stock  and  bunker  fuel. 
Disbursements  insurance  shall  be 
optional  and  is  insurance  additional  to 
the  war  risk  hull  insurance  provided 
under  this  subpart,  and  payment  of 
claim  shall  be  limited  to  the  actual 
value  of  the  disbursements  lost  as  a 
consequence  of  the  actual  or 
constructive  total  loss  of  the  vessel 
insured. 


§  308. 1 04    Additional  war  risi(  insurance. 

Owners  or  charterers  may  obtain,  on 
an  excess  basis,  additional  war  risk 
insurance  in  such  amounts  as  desired 
and  such  insurance  shall  not  inure  to 
the  benefit  of  the  Maritime 
Administrator  as  underwriter. 

§  308.105    Reporting  casualties  and  filing 
claims. 

All  casualties  occurring  after 
insurance  under  a  binder  has  attached 
shall  be  reported  promptly  to  the 
Underwriting  Agent  that  issued  the 
binder  and  all  claim  documents  shall 
likewise  be  filed  with  such 
Underwriting  Agent,  but  payment  of  the 
amoimts  due  in  settlement  of  claims 
will  be  made  by  the  Maritime 
Administrator. 

§308.106    [Reserved] 

§  308.107    War  risk  iiuil  insurance  policy. 

Standard  Form  MA-240,  issued  by 
the  Maritime  Administrator,  acting  for 
the  United  States,  through  authority 
delegated  by  the  Secretary  of 
Transportation,  may  be  obtained  from 
the  American  War  Risk  Agency  or 
MARAD. 

Ssit-og'"  "     Wa   ^  -.«  ^--^tecUon  and 

%ZQ)t.^^    iniMkca  mm&MfW — Af>pltcation. 

An  applicant  for  war  risk  protection 
and  indenmity  insurance  shall  state  the 
amount  of  insurance  desired  but  such 
amount  shall  not  exceed  $750  per  gross 
ton  of  the  Vessel. 


§3M.201 


'R^c^ryA*^ 


§3(M.202    Issuance  of  interim  binder; 
ternia  aiMl  con#tiens. 

Upon  acceptance  of  an  application,  an 
interim  binder  in  form  as  set  forth  in 
§  308.3  will  be  issued  and  there  shall  be 
deemed  to  be  incorporated  therein  by 
reference  all  the  terms,  conditions,  and 
warranties  contained  in  the  application 
for  war  risk  protection  and  indemnity 
insurance  (set  forth  in  §  308.3)  and  the 
standard  war  risk  protection  and 
indemnity  insurance  policy  (set  forth  in 
§308.207)  to  the  same  extent  as  if  such 
application  and  policy  were  made  a  part 
of  the  binder.  The  binder  fee  (not 
refimdable)  shall  be  $100  per 
application  for  U.S.-flag  LASH  or 
similar  type  barges;  $25  per  application 
for  all  other  U.S.-flag  vessels;  $200  per 
application  for  foreign-fiag  LASH  or 
similar  type  barges;  and  $50  per 
application  for  all  other  foreign-fiag 
vessels.  All  fees  are  payable  in  U.S. 
funds  by  check  to  the  order  of 
"Maritime  Administration,  Department 
of  Transportation." 
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§308.203     •*rrour    ^aur«d  u!Hier  tntArifTt 
Mnder. 

The  amount  insured  shall  be  the 
amount  stated  in  the  application.  b\it 
not  in  excess  of  $750  pei  tjross  ion  ot  the 
vessel. 

§  308.204     Additional  war  risk  protection 
and  indemnity  inaursnce. 

Owners  or  charterers  may  obtain,  on 
an  excess  basis,  additional  war  risk 
protection  and  indemnity  insurance  in 
such  amounts  as  desired  and  such 
insurance  shall  not  inure  to  the  benefit 
of  the  Maritime  Administrator,  as 
underwriter. 

§  308.205    Reporting  casualties  and  filing 
claimSk 

All  casualties  occurring  af^er 
insurance  under  a  binder  has  attached 
shall  be  reported  promptly  to,  and  all 
claim  docximents  filed  with  the  Office  of 
Subsidy  and  Insurance.  Maritime 
Administration,  Department  of 
Transportation,  Washington.  DC.  20590. 

§308.206     [Reserved] 

§  308.207    War  hsK  protection  and 
Indemnity  insurance  policy. 

The  standard  form  of  war  risk 
protection  and  indemnity  insurance 
policy.  Form  MA-241.  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD. 

S..DW  •  0 — Second  Seamen's  War 
Risk  Insurance 

§308.300    Insured  amount — application. 

An  applicant  for  Second  Seamen's 
war  risk  insurance  shall  not  state  the 
amount  of  insurance  desired,  which 
shall  be  as  provided  in  §  308.303. 

§308.301    (Reserved] 

§308.302    Issuance  ot  interim  binder, 
;  and  conditions. 


Upon  acceptance  of  an  application,  an 
interim  binder  in  form  as  set  forth  in 
§308.3  will  be  issued  and  there  shall  be 
deemed  to  be  incorporated  therein  by 
reference  all  the  terms,  conditions,  and 
warranties  contained  in  the  application 
for  Second  Seamen's  war  risk  insurance 
(set  forth  in  §  308.3)  and  the  Second 
Seamen's  War  Risk  Policy  (1955)  (set 
forth  in  §  308.306)  to  the  same  extent  as 
if  such  application  and  policy  were 
made  a  part  of  the  binder.  The  binder 
fee  (not  refundable)  shall  be  $75  per 
application  for  U.S.-flag  vessels  and 
$150  per  application  for  foreign-flag 
vessels.  All  fees  are  payable  in  U.S. 
funds  by  check  to  the  order  of 
"Maritime  Administration,  Department 
of  Transportation. " 


§  20t>  303    Amounts  insured  under  interim 
binder. 

The  amoiuits  in.sured  are  the  amounts 
specified  in  the  .Second  Seamen's  War 
Ilisk  Policy  (1955)  or  as  modified  by 
shipping  articles,  collective  bargaining 
agreements  or  other  jpplic:able 
employment  agreements  which  are  in 
effect  as  of  the  date  of  a  casualty 
involving  the  subject  vcs.sel.  Upon  the 
attachment  of  this  binder,  the  number  of 
crew  members  and  modified  benefits 
payable  as  of  that  date  shall  be  declared 
immediately  to  the  Underwriting  Agent 
that  issued  the  binder.  Any  subsequent 
changes  shall  be  likewise  declared. 

§  306.304    Reporting  casualties  and  filing 
claims. 

All  casualties  occurring  after 
insurance  under  a  binder  has  attach'Hl 
shall  be  reported  promptly  to,  and  all 
claim  documents  filed  with,  the 
Maritime  Administration.  Attention: 
Director,  Office  of  Subsidy  and 
Insurance.  Washington.  DC  20590. 

§  308.305    [Reserved] 

§  308.306    Second  Seamen's  War  Risk 
Policy,  Form  MA-242. 

(a)  The  standard  form  of  Second 
Seamen's  War  Risk  Policy  Form  MA- 
242.  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

Subpart  E— War  Risk  Builder's  Risk 
Insurance 

§308.400    Authority. 

The  Secretary  of  Transportation  has 
delegated  authority  to  the  Maritime 
Administrator  to  p>erform  the  functions 
vested  in  the  Secretary  of 
Transportation  by  Title  XII  of  the 
Merchant  Marine  Act,  1936.  as 
amended.  The  Maritime  Administrator, 
pursuant  to  a  finding  by  the  Secretary 
under  section  1202(a)  of  the  Act 
authorized.  (46  App.  U.S.C.  1982(a))  has 
authorized  the  issuance  of  war  risk 
insurance  on  American  vessels  under 
construction  in  shipyards  in  the  United 
States. 

§  308.401    Eligibility  for  Insurance. 

A  vessel  is  eligible  for  insurance  if  it 
is  an  American  vessel  as  defined  in 
section  1201(a).  Title  XII  of  Merchant 
Marine  Act.  1936.  as  amended.  (46  App. 
U.S.C.  1281)  being  constructed  in  a 
shipyard  within  the  United  States. 

§  308.402    lnsurar>ce  during  vessel 
construction  period. 

(a)  Prelaunching  period.  This  period 
is  from  the  date  and  time  the  first 
material  destined  for  inclusion  as  part  of 
the  vessel  becomes  at  risk  at  the 
shipyard  of  the  builder  to  the  date  and 


time  the  vessf^l  first  becomes  water-  f 

borne  after  launching 

(b)  Postlaunching  period.  This  period 
is  from  the  date  and  time  the  vessel  first 
becomes  v/ater-borne  after  launching  to 
the  date  and  time  of  delivery  of  the 
vessel  by  the  builder. 

(c)  Portions  of  periods.  A  vessel  may 
be  insured  for  a  portion  of  either  period 
as  cited  in  paragrflph  (a)  or  (b)  of  this 
section  at  the  sole  discretion  of  the 
Maritime  Administrator. 

§308.403    Insured  amounts. 

(a)  Prelaunching  period.  The  amount 
insured  during  this  period  v«ll  be  the 
cost  of  material  destined  for  inclusion  as 
a  part  of  the  vessel  at  risk  at  the 
shipyard  of  the  builder,  plus  the  cost  of 
labor,  other  direct  charges,  overhead, 
and  profit  not  exceeding  10  percent,  all 
as  determined  from  the  builder's 
records. 

(b)  Postlaunching  period.  The  amount 
insured  during  this  period  will  be:  (1) 
An  amount  not  in  excess  of  the 
difference  in  amount  between  the  total 
amount  of  war  risk  insurance  obtainable 
from  companies  authorized  to  do  an 
insurance  business  in  a  State  of  the 
United  States  and  the  contract  price  of 
the  vessel  plus  the  cost  of  the  materials 
and  equipment  furnished  by  the  owner 
and  not  included  in  such  contract  price, 
or  (2)  an  amount  not  in  exqess  of  the 
contract  price  of  the  vessel  plus  the  cost 
of  materials  and  equipment  furnished 
by  the  owner  and  not  included  in  the 
contract  price:  Provided,  That  no  war 
risk  insurance  is  obtainable  from 
companies  authorized  to  do  an 
insurance  business  in  a  State  of  the 
United  States. 

(c)  Maximuw  liability.  The  amount  of 
any  claim  for  damage  to  or  the  total  or 
constructive  total  loss  of  the  vessel 
adjusted,  compromised,  settled, 
adjudged  or  paid  shall  not  exceed  the 
amount  insured:  Provided.  That  the   ■ 
amount  payable  hereunder  shall  not 
exceed  the  maximum  sum  which  the 
Maritime  Administrator,  as 
Underwriter,  is  authorized  to  pay  under 
any  applicable  Acts  of  Congress: 
Provided,  further.  That  where  MARAD 
is  an  Excess  Underwriter,  the  amount 
payable  under  this  insurance  for  damage 
to  or  the  total  or  constructive  total  loss 
of  the  vessel,  after  all  sums  due  and 
payable  under  primary  and  excess 
insurance  written  by  commercial 
Underwriters  have  been  exhausted, 
shall  be  the  balance,  if  any.  of  said 
claims. 

§308.404    Application  for  insu'are 

Application  for  insurance  shall  be 
made  to  the  Maritime  Administration. 
Attention:  Director,  Office  of  Subsidy 
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and  Insurance,  Washington.  DC  20590. 
The  applications  shall  be  signed  by  all 
parties  to  be  named  as  assureds,  unless 
they  have  filed  with  the  Director,  Office 
of  Subsidy  and  Insurance,  written 
designations  of  a  broker  or  brokers  to  act 
for  them,  in  which  case  the  applications 
may  be  signed  by  such  broker  or 
brokers. 

§308  405     Form  ot  application 

Appiicauons  snaii  oe  suDmitted  in 
duplicate  and  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

§308.406.     Issuance  c(  policies,  terms  and 
conditions. 

Upon  acceptance  of  an  application,  a 
policy  in  the  form  specified  in  §  308.409 
will  be  issued  with  endorsements  MA- 
283(A)  and  MA-283(D),  or  MA-283(B) 
and  MA-283(D).  or  MA-283(C).  and 
MA-283(D),  as  appropriate. 

§308.407    Premiums  and  payment 

For  the  prelaunching  period  premium 
will  be  charged  on  the  average  value  at 
risk  during  each  calendar  month  or  the 
daily  pro  rata  part  thereof  for  periods  of 
less  than  one  calendar  month.  For  the 
postlaunching  period  premium  will  be 
charged  on  the  amount  insured  for  the 
full  period.  Premiums  shall  be  due  and 
payable  within  thirty  days  after  receipt 
by  the  Assured  of  notice  of  the  amount 
thereof  and  if  not  paid  within  that 
period  the  insurance  shall  become  null 
and  void  and  of  no  effect  from  the 
beginning  of  the  period  for  which  the 
premium  charge  is  made  unless  the 
Maritime  Administrator  agrees 
otherwise.  Payment  shall  be  made  to  the 
Maritime  Administration.  Department  of 
Transportation,  Washington.  DC  20590, 
by  check  payable  to  the  order  of 
"Maritime  Administration,  Department 
of  Transportation   " 

§308.408     Right  o1  Mantime  Administrator 
to  change  rate  of  premium 

The  Maritime  Administrator,  acting 
for  the  Secretary  of  Transportation,  shall 
have  the  right  to  change  the  rate  of 
premium  at  any  time,  and  unless  the 
revised  rate  of  premium  is  accepted  in 
writing  by  the  Assured  within  fifteen 
days  after  receipt  by  the  Assured  of 
notice  of  the  revised  rate,  the  policy 
shall  become  null  and  void  and  of  no 
effect  as  of  midnight.  Standard  Time,  at 
the  location  of  the  shipyard  on  the 
fifteenth  day  after  receipt  of  said  notice. 
Premium  at  the  revised  rate  shall  be 
payable  for  the  fifteen-day  period  during 
which  the  insurance  remained  in  force 
unless  the  Assured,  within  such  period, 
dispatches  notice  to  the  Maritime 
Administration  by  telegraph  of  his 
refusal  to  accept  such  revised  rate  of 
premium,  in  which  event  premium  at 


the  revised  rate  shall  be  payable  for  that 
portion  of  the  fifteen-day  period  prior  to 
dispatch  of  such  notice.  Upon  the 
dispatch  of  such  notice  of  non- 
acceptance  the  insurance  shall 
terminate. 

§308.409     Standard  forn-  o'  wa'  »  s^ 
Builder  s  Risk  Insurance  PoMcy   ^c""  MA- 
253. 

The  standard  form  of  War  Risk 
Builder's  Risk  Insurance  Policy.  Form 
MA-283  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

§308.410     Reporting  casuates  and  filing 
claims. 

Casualties  shall  be  reported  promptly 
to,  and  all  claims  documents  filed  with 
MARAD,  Attention.  Director.  Office  of 
Subsidy  and  Insurance,  Washington. 
D.C.  20590. 

Subpart  F — War  Risit  Ca'ac  Insurance 

i— INTRODUCTION 

§308  500     Authority. 

Tlie  Set,retary  of  Transportation  has 
delegated  authority  to  the  Maritime 
Administrator  to  perform  the  functions 
vested  in  the  Secretary  by  Title  XII  of 
the  Merchant  Marine  Act.  1936.  as 
amended,  which  authority  includes  the 
insurance  set  forth  in  this  Subpart,  as 
provided  under  section  1203(b)  of  the 
Act  (46  App.  U.S.C.  1283(b)).  For  the 
purposes  of  this  Subpart  F — War  Risk 
Cargo  Insurance,  the  terms  "cargo"  and 
"cargoes"  as  used  herein  shall  include 
loaded  or  empty  containers  located 
aboard  U.S.-flag  and  foreign-flag  vessels 
insured  under  Title  XII.  Merchant 
Marine  Act,  1936.  as  amended.  Cargo 
war  risk  insurance  will  be  written  under 
either  an  open  policy  or  a  facultative 
policy  in  accordance  with  the 
provisions  of  this  subpart. 

§  308.501     Cargoes  on  which  coverage  is 
available. 

I  ht  Maritime  Administrator  wall  be 
prepared  to  provide  marine  insurance 
against  loss  or  damage  by  the  risks  of 
war  under  approved  clauses  on 
shipments  of  cargoes  coming  within  one 
or  more  of  the  foUowring  categories: 

(a)  Shipped  or  to  be  shipped  on  any 
American  vessel,  as  defined  in  section 
1201(a)  of  the  Merchant  Marine  Act, 
1936,  as  amended  (46  App.  U.S.C. 
1281(a)): 

(b)  Shipped  or  to  be  shipped  on  any 
foreign  flag  vessels  ovvmed  by  citizens  of 
the  United  States; 

(c)  Owned  by  citizens  or  residents  of 
the  United  States,  its  Territories  or 
possessions; 

(d)  Imported  to.  or  exported  from,  the 
United  States,  its  Territories  or 


possessions,  under  contracts  of  sale  or 
purchase  by  the  terms  of  which  the  risk 
of  loss  by  war  risks  or  the  obligation  to 
provide  insurance  against  such  risks  is 
assumed  by  or  falls  upon  a  citizen  or 
resident  of  the  United  States,  its 
Territories  or  possessions; 

(e)  Sold  or  purchased  by  citizens  or 
residents  of  the  United  States,  its 
Territories  or  possessions,  under 
contracts  of  sale  or  purchase  by  the 
terms  of  which  the  risk  of  loss  by  war 
risks  or  the  obligation  to  provide 
insurance  against  such  risks  is  assumed 
by  or  falls  upon  a  citizen  or  resident  of 
the  United  States,  its  Territories  or 
possessions; 

(f)  Shipped  between  ports  in  the 
United  States,  or  between  ports  in  the 
United  States  and  its  Territories  and 
possessions,  or  between  ports  in  such 
Territories  or  possessions;  and 

(g)  Shipped  or  to  be  shipped  on  any 
foreign  flag  vessels,  whether  or  not 
owned  by  citizens  of  the  United  States, 
if  such  vessels  are  engaged  in 
transportation  in  the  water-borne 
commerce  of  the  United  States  or  in 
such  other  transportation  by  water  or 
such  other  services  as  may  be  deemed 
by  the  Maritime  Administrator  to  be  in 
the  interest  of  the  national  defense  or 
the  national  economy  of  the  United 
States,  when  so  engaged. 

§308.502    Additional  Insurance. 

The  assured  may  place  increased 
value  or  additional  insurance  in  other 
markets  beyond  the  amount  of 
insurance  provided  by  the  Maritime 
Administrator,  but  such  insurance  must 
be  non-participating  with  the  Maritime 
Administrator's  coverage,  and  without 
benefit  of  salvage  or  right  of 
contribution. 

§  308.503    F^te  schedules. 

Rate  schedules  published  by  the 
Maritime  Administrator  may  be 
obtained  from  an  underwriting  agent. 
All  rate  schedules  are  subject  to  change 
by  the  Maritime  Administrator  at  any 
time  without  notice.  If  no  rate  is 
published  for  a  voyage  on  which  war 
risk  coverage  is  available,  the  Maritime 
Administrator  will  name  a  rate  through 
an  underv^iting  agent  upon  application. 

§  308.504    Definition  of  territories  and 
possessions. 

Whenever  reference  is  made  to  the 
territories  and  possessions  of  the  United 
States  in  this  subpart  or  in  any 
supplement  thereto  or  any  policy  of 
insurance  issued  pursuant  to  the 
provisions  thereof,  said  territories  and 
possessions  shall  be  deemed  to  include 
only  the  Virgin  Islands  of  the  United 
States,  the  Commonwealth  of  Puerto 
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Rico.  American  Samoa.  Guam.  Wake 
Island.  Midway  Islands,  and  the  Panama 
Canal  Zone. 

II— OPEN  POLICY  WAR  RISK  CARGO 

INSURANCE 

r!  Administrator  is 
prepared  to  provide  an  open  cargo  war 
risk  insurance  policy  covering  any 
cargoes  described  in  §  308.501.  The 
pohcy  will  be  in  the  standard  form  of 
War  Risk  Open  Cargo  Policy.  Form  MA- 
300,  prescribed  in  §  308.517.  All 
policies  will  be  issued  by  underwriting 
agents  appointed  by  the  Maritime 
Administrator.  All  underwriting  agents 
will  be  domestic  insxuance  companies 
authorized  to  do  a  marine  insurance 
business  in  a  State  of  the  United  States. 

§  308  >>>=     4  DC  I  cation  for  an  open  cargo 

Application  for  an  Open  Cargo  Policy 
shall  be  made  by  filing  Form  MA-301, 
prescribed  in  §  308.521.  with  an 
underwriting  agent  of  the  Maritime 
Administration.  The  application  shall 
state  the  applicant's  name  and  address; 
the  person  or  persons  to  whom  loss 
shall  be  payable;  the  nature  and 
geographic  scope  of  the  shipments  to  be 
covered  under  the  policy  which  shall 
not  be  broader  than  the  coverage 
authorized  in  §  308.501;  the  requested 
effective  date,  which  shall  not  be  earlier 
than  the  date  of  the  completion  of  the 
requirements  for  the  issuance  of  the 
policy;  and  the  basis  of  valuation  to  be 
incorporated  in  the  policy.  An  applicant 
may  specify  one  basis  of  valuation  for 
imports  and  another  for  exports,  and  he 
may  specify  different  bases  of  valuation 
for  different  commodities  or  voyages, 
provided  that  each  basis  of  valuation 
speciRed  by  the  applicant  shall  deBne 
the  value  by  the  use  of  facts  which 
existed  prior  to  the  date  of  the  shipment 
and  which  are  readily  ascertainable  by 
either  party  after  the  safe  arrival  or  loss 
of  the  shipment. 

$  306.507    Security  (or  payment  of 
premiums. 

Clause  21  of  the  policy  requires  the 
assured  to  maintain  with  the  Maritime 
Administrator  a  collateral  deposit  fund 
or  a  surety  bond,  to  secure  the  payment 
of  the  premiums,  in  an  amount  which 
shall  at  all  times  exceed  the  unpaid 
premiums  on  all  risks  which  have 
attached  under  the  policy.  The 
minimum  amount  of  the  fund  or  of  the 
surety  bond  shall  be  $1,000.  Clause  21 
also  provides  that,  within  seven  (7)  days 
from  the  time  knowledge  comes  to  the 
assured  that  the  amount  of  the  deposit 
or  the  surety  bond  is  insufficient  to  meet 
the  requirements  of  Clause  21.  the 


assured  shall  deposit  adduional 
collateral  or  increase  the  surety  bond  in 
an  amount  not  less  than  double  the 
amount  of  such  insufficiency,  and  for  a 
sum  which  shall  be  a  multiple  of  $500. 
If  the  assured  fails  to  increase  the 
deposit  or  the  surety  bond  within  the 
seven  (7)  day  period,  the  policy 
automatically  becomes  void  at  the  end 
of  the  seven  (7)  day  period  except  as  to 
risks  which  have  attached  prior  to  that 
date.  The  procedure  for  establishing  a 
collateral  deposit  fund  is  prescribed  in 
§308.509,  and  the  procedure  for  posting 
and  maintaining  a  surety  bond  is 
prescribed  in  §  308.510.  An  application 
for  the  issuance  of  an  open  cargo  policy 
shall  be  ineffective  unless  a  collateral 
deposit  fund  is  established  and 
maintained,  or  a  surety  bond  is  posted 
and  maintained,  in  accordance  with  the 
provisions  of  this  section  and 
§§308.509  and  308.510. 

9  308.508    Issuance  of  an  open  cargo 
policy. 

(a)  Time.  The  underwriting  agent  will 
issue  an  Open  Cargo  Policy  within  (15) 
days  after  the  completion  by  the 
applicant  of  the  requirements  set  forth 
in  §§  308.506  and  308.507  unless  the 
time  for  issuance  is  extended  by  the 
Maritime  Administrator  in  writing.  The 
underwriting  agent  may  not  make  any 
Open  Cargo  Policy  effective  with  respect 
to  shipments  attaching  on  a  date  earlier 
than  the  date  when  the  application  was 
completed,  but  he  may  make  it  effective 
on  the  date  of  the  completion  of  the 
application  or  any  date  thereafter 
reauested  by  the  applicant. 

fb)  Numbering.  Each  Open  Cargo 
Policy  supplied  to  the  underwriting 
agent  by  the  Maritime  Administrator 
shall  be  numbered  by  the  Maritime 
Administration  before  it  is  supplied  to 
the  underwriting  agent.  No  two  numbers 
shall  be  the  same.  The  underwriting 
agent  when  issuing  the  policy  shall  add 
at  the  end  of  the  policy  number  the 
agency  number  assigned  to  that 
underwriting  agent,  and  where  policies 
are  issued  by  more  than  one  office  of  an 
underwriting  agent,  the  issuing  office 
shall  also  be  identified  in  the  policy 
number.  For  example,  policies  issued  by 
an  office  in  New  York  will  be 
designated  by  "NY"  and  policies  issued 
in  San  Francisco  will  be  designated  by 
"SF"  prefixed  to  the  underwriting 
agent's  agency  number. 

§  308.509    Collateral  deposit  fund. 

(a)  Requirements.  An  assured  electing 
to  use  a  cash  collateral  deposit  fund 
pursuant  to  §  308.507  shall  comply  with 
the  provisions  of  this  section  and  Clause 
21  of  the  Open  Cargo  Policy.  Form  MA- 
300.  prescribed  in  §308.517. 


(b)  Cash  or  Government  bonds.  To 
establish  a  collateral  deposit  fund  the 
applicant  shall  deposit  with  the 
underwriting  agent  a  check  payable  to 
the  order  of  the  "Maritime 
Administration.  Department  of 
Transportation"  for  the  amount  of  the 
fund,  or  United  States  Government 
bonds  havinR  a  par  value  at  the  time  of 
deposit  of  the  amount  of  the  fund, 
which  shall  be  a  multiple  of  $500  but 
not  less  than  $1,000.  together  with  a 
letter  of  transmittal  executed  by  the 
applicant  on  Form  MA-302,  prescribed 
in  §  308.522.  Upon  receipt  of  the 
deposit,  the  underwriting  agent  shall 
assign  it  a  serial  number  and  transmit  it 
to  the  Maritime  Administration, 
Attention:  Director,  Office  of  Financial 
Management,  Washington,  DC  20590.  It 
is  the  responsibility  of  the  assured  to 
make  sure  that  this  deposit  fund  is 
sufficient  at  all  times  to  cover  the 
premiums  payable  on  all  risks  which 
have  attached  under  the  poUcy,  so  as  to 
prevent  the  termination  of  the  insurance 
under  the  provisions  of  Clause  21, 

(c)  Ovetxiue  premiums.  Pursuant  to 
Clause  20.  if  the  assured  fails  to  pay  any 
premium  when  it  becomes  due  and 
payable,  he  thereby  breaches  the  policy 
and  it  automatically  ceases  to  insure  any 
shipments  which  would  otherwise  have 
attached  after  the  expiration  of  fifteen 
(15)  days  following  the  due  date  of  the 
premium,  unless  within  the  fifteen  (15) 
day  period  the  premium  has  been  paid 
and  the  assured  has  otherwise  complied 
with  the  requirements  of  the  policy, 
including  the  filing  of  the  closing  report 
required  by  Clause  19  and  the  payment 
of  the  reinstatement  fee  of  $25  required 
by  Clause  20.  If  the  assured  fails  to  pay 
the  premium  within  the  fifteen  (15)  day 
period,  the  Maritime  Administrator  may 
deduct  from  the  assured's  collateral 
deposit  fund  all  amounts  due. 

(d)  Increase  in  amount  of  collateral  as 
required  by  Clause  21.  If  the  assured 
fails  to  deposit  additional  collateral  in 
the  fund  within  seven  (7)  days  from  the 
time  knowledge  comes  to  the  assured 
that  the  amount  of  collateral  is 
insufficient  to  meet  the  requirements  of 
Clause  21,  the  policy  shall  be  void 
except  as  to  risks  which  have  attached 
prior  to  the  expiration  of  the  seven  (7) 
day  period. 

(e)  Changes  in  amount  of  collateral. 
The  assured  may  increase  or  decrease 
the  amount  of  the  collateral  deposit 
fund  by  amounts  of  not  less  than  $500 
or  multiples  thereof,  provided  that  the 
amount  of  the  fund  shall  not  be  less 
than  the  amount  required  by  Clause  21, 
or  the  required  minimum  of  $1,000, 
whichever  is  greater.  The  effect  of  any 
change  in  the  amount  of  the  collateral 
deposit  shall  be  the  sole  responsibility 


of  the  assured,  and  the  permission 
granted  by  this  paragraph  to  change  the 
amount  of  collateral  in  the  fund  shall  in 
no  manner  relieve  the  assured  of  the 
responsibility  imposed  by  Clause  21. 

(r)  Increase  of  collateral,  To  increase 
the  amount  of  the  collateral  on  deposit 
in  the  fund,  the  assured  shall  transmit 
to  the  underwriting  agent  on  Form  MA- 
302,  prescribed  in  §  308.522,  a  check 
payable  to  the  order  of  the  "Maritime 
Administration,  Department  of 
Transportation"  or  United  States 
Government  bonds  having  a  par  value  at 
the  time  of  deposit  of  not  less  than  the 
amount  of  the  requested  increase.  The 
increase  shall  become  effective  upon  the 
date  of  the  receipt  of  the  application  and 
check  or  bonds  by  the  underwriting 
agent,  as  shown  on  Form  MA-302. 

(g)  Decrease  of  collateral.  To  decrease 
the  collateral  deposit  fund,  the  assured 
shall  file  with  the  underwriting  agent  an 
application  on  Form  MA-305, 
prescribed  in  §  308.525.  The  decrease 
shall  become  effective  upon  the  date  of 
the  receipt  of  the  application  by  the 
underwriting  agent  as  shown  on  Form 
MA-305. 

(h)  Refund  of  collateral.  Whenever  the 
assured  becomes  entitled  to  a  refund  of 
the  collateral  deposit,  in  whole  or  in 
part,  by  reason  of  a  request  for  a  partial 
return  of  such  collateral,  or  the 
cancellation  of  the  policy  and  the 
payment  in  full  of  all  premiums  then  or 
thereafter  due,  or  the  waiver  by  the 
Maritime  Administrator  of  the 
requirements  of  maintaining  the 
collateral  deposit  fund  because  the 
assured  is  a  department  or  agency  of  the 
United  States  or  is  acting  on  behalf  of 
such  a  department  or  agency,  or  the 
substitution  of  a  surety  bond  in  the 
place  and  stead  of  the  collateral  deposit 
fund,  as  provided  in  §  308.510(j),  the 
Maritime  Administrator  will  refiind  to 
the  assured  the  amount  of  the  collateral 
deposit  to  which  the  assured  is  entitled; 
provided,  however,  that  the  repayment 
of  such  collateral  shall  not  be  made  by 
the  Maritime  Administrator  until  the 
assured  has  filed  a  closing  report  and 
paid  in  full  all  premiums  with  respect 
to  all  shipments  which  had  attached  at 
the  time  of  the  receipt  by  the 
underwriting  agent  of  the  application 
for  the  refund.  Form  MA-305,  and  a 
certificate  executed  in  duplicate  on 
Form  MA-306,  prescribed  in  §  308.526, 
and,  in  the  event  of  the  substitution  of 
a  surety  bond  for  the  collateral  deposit 
fund,  the  receipt  by  the  underwriting 
agent  of  the  surety  bond  properly 
executed,  in  accordance  with  §  308.510. 

§308.510    Surety  bond. 

(a)  Requirements.  An  assured  electing 
to  post  a  surety  bond  pursuant  to 


§  308,507  shall  comply  with  the 
provisions  of  this  section  and  Clause  21 
of  the  Open  Cargo  Policy,  Form  MA- 
300,  prescribed  in  §308.517. 

(b)  Amount  of  bond.  An  applicant 
who  wishes  to  post  a  surety  bond  shall 
deliver  to  the  underwriting  agent  a 
surety  bond  on  Form  MA-308, 
prescribed  in  §  308.528,  executed  by  the 
assured  as  principal,  and  by  the  surety, 
in  such  amount  as  the  assured 
determines  to  be  necessary  to  comply 
with  Clause  21.  Such  amount  shall  be  a 
multiple  of  $500  but  shall  not  be  less 
than  Si. 000.  Upon  receipt  of  the  surety 
bond,  the  underwriting  agent  shall 
assign  a  serial  number  to  it  and  transmit 
it  to  the  Maritime  Administration, 
Attention:  Director,  Office  of  Financial 
Approvals,  Washington,  E)C  20590.  It 
shall  be  the  responsibility  of  the  assured 
to  provide  that  the  amount  of  the  bond 
is  sufficient  at  all  times  to  cover  the 
premium  payable  on  all  risks  which 
have  attached  under  the  policy,  so  as  to 
prevent  the  termination  of  the  insurance 
under  the  provisions  of  Clause  21, 

(c)  Surety.  The  sufficiency  of  the 
surety  executing  the  bond  shall  be 
subject  to  approval  by  the  Maritime 
Administrator.  The  underwriting  agent 
may  accept  on  behalf  of  the  Maritime 
Administrator  a  surety  bond  executed 
by  a  surety  named  on  the  United  States 
Treasury  Department's  approved  list  of 
sureties  whose  bonds  are  acceptable  to 
the  United  States  Treasury  Department 
to  secure  obligations  due  the  United 
States,  provided  the  bond  is  within  the 
maximum  amount  for  which  the  surety 
is  so  authorized  to  write  bonds  as 
shown  by  the  approved  list. 

(d)  Overdue  premiums.  Pursuant  to 
Clause  20,  if  the  assured  fails  to  pay  any 
premium  when  it  becomes  due  and 
payable,  he  thereby  breaches  the  policy 
and  it  automatically  ceases  to  insure  any 
shipments  which  would  otherwise  have 
attached  after  the  expiration  of  fifteen 
(15)  days  following  the  due  date  of  the 
premium,  unless  within  the  fifteen  (15) 
day  period  the  premium  has  been  paid 
and  the  assured  has  otherwise  complied 
with  the  requirements  of  the  pohcy, 
including  the  filing  of  the  closing  report 
required  by  Clause  19  and  the  payment 
of  the  reinstatement  fee  of  $25  required 
by  Clause  20.  If  the  assured  fails  to  pay 
the  premium  within  the  fifteen  (15)  day 
period,  all  amounts  due  shall  become  a 
liability  collectible  under  the  surety 
bond  and  from  the  assured. 

(e)  Increase  in  amount  of  bond  as 
required  by  Clause  21 .  If  the  assured 
fails  to  increase  the  amount  of  the  surety 
bond  within  seven  (7)  days  from  the 
time  knowledge  comes  to  the  assured 
that  the  amount  of  the  bond  is 
insufficient  to  meet  the  requirements  of 


Clause  21,  the  policy  shall  be  void 
except  as  to  risks  which  have  attached 
prior  to  the  expiration  of  the  seven  (7) 
day  period, 

(f)  Changes  in  amount  of  bond.  The 
assured  may  increase  or  decrease  the 
amount  of  the  surety  bond  by  amounts 
of  not  less  than  $500  or  multiples 
thereof,  provided  that  the  amount  of  the 
bond  shall  not  be  less  than  the  amount 
required  by  Clause  21,  or  the  required 
minimum  of  $1,000,  whichever  is 
greater.  The  effect  of  any  change  in  the 
amount  of  the  bond  shall  be  the  sole 
responsibility  of  the  assured,  and  the 
permission  granted  by  this  paragraph  to 
change  the  amount  of  the  bond  shall  in 
no  manner  relieve  the  assured  of  the 
responsibility  imposed  by  Clause  21, 

(g)  Increase  in  amount  of  bond.  To 
increase  the  surety  bond  the  assured 
shall  transmit  to  the  underwriting  agent, 
on  Form  MA-310,  prescribed  in 

§  308,530,  an  endorsement  duly 
executed  by  the  assured  and  the  surety 
company  on  Form  MA-311,  prescribed 
in  §  308.531.  The  increase  shall  become 
effective  upon  the  date  of  the  receipt  of 
the  endorsement  by  the  underwriting 
agent  as  showrn  on  Form  MA-311. 

(h)  Decrease  in  amount  of  bond.  To 
decrease  the  amount  of  the  bond,  the 
assured  shall  transmit  to  the 
underwnriting  agent,  on  Form  MA-310, 
prescribed  in  §  308.530,  an  endorsement 
duly  executed  by  the  assured  and  the 
surety  on  Form  MA-311,  prescribed  in 
§  308.531.  The  decrease  shall  become 
effective  upon  the  date  of  the  receipt  of 
the  endorsement  by  the  underwriting 
agent  as  shown  on  Form  MA-311, 
except  as  to  shipments  which  on  that 
date  are  known  or  reported  to  the 
assiu^d  to  be  in  transit  and  which  have 
attached  under  the  policy  and  upon 
which  premium  has  not  been  paid  in 
ftill, 

(i)  Termination  of  bond.  Whenever 
the  assured  becomes  entitled  to  a 
termination  of  a  surety  bond  by  reason 
of  the  cancellation  of  the  policy  and  the 
payment  in  full  of  all  premiums  then  or 
thereafter  due,  or  the  waiver  by  the 
Maritime  Administrator  of  the 
requirements  of  maintaining  the  surety 
bond  by  an  assured  which  is  a 
department  or  agency  of  the  United 
States  or  is  acting  on  behalf  of  such  a 
department  or  agency,  or  the 
substitution  of  a  collateral  deposit  fund 
in  the  place  or  stead  of  the  surety  bond, 
the  underwriting  agent  shall  execute  a 
release  on  Form  MA-312,  prescribed  in 
§  308,532,  The  release  shall  be  made 
effective  as  of: 

(1)  The  effective  date  of  the 
cancellation  of  the  policy  when  the 
bond  is  terminated  for  that  reason,  or 
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(2)  The  date  of  the  Maritime 
Administrator's  directive  waiving  the 
requirement  of  a  surety  bond  when  the 
bond  IS  terminated  for  that  reason,  or 

(3)  The  effective  date  of  the 
establishment  of  a  collateral  deposit 
fund  when  the  bond  is  terminated  for 
that  reason. 

(j)  Substitution  of  bond  for  collateral 
deposit.  An  assiired  may  substitute  a 
surety  bond  for  a  collateral  deposit  fund 
by  delivering  to  the  underwriting  agent 
a  surety  bond  on  Form  MA-309. 
prescribed  in  §  308.529.  executed  by  the 
assured  as  principal,  and  by  the  surety, 
in  such  amount  as  the  assured 
determines  to  be  necessary  to  comply 
with  Clause  21.  Such  amount  shall  be  a 
multiple  of  $500,  but  shall  not  be  less 
than  $1,000.  The  collateral  deposit  fund 
will  be  refunded  to  the  assured  after  the 
bond  has  been  posted,  in  accordance 
with  the  provisions  of  S  308.509(h). 

^308.511    Canc«Hatk>n  of  Open  Cargo 

PoMcy. 

An  assured  may  cancel  an  Open  Cargo 
Policy  by  delivering  to  the  underwriting 
agent,  at  least  fifteen  (15)  days  prior  to 
the  requested  date  of  cancellation,  an 
application  for  cancellation  executed  by 
the  assured  on  Form  MA-304. 
prescribed  in  §  308.524.  together  with 
the  original  policy.  The  policy  shall  be 
cancelled  as  of  the  effective  date 
requested  in  the  application,  which, 
unless  otherwise  agreed  by  the  Maritime 
Administrator  in  writing,  shall  not  be  a 
date  earlier  than  fifteen  (15)  days 
following  the  date  of  the  receipt  of  the 
application  as  acknowledged  by  the 
underwriting  agent  on  Form  MA-304. 
with  respect  to  all  risks  that  have  not 
attached  prior  to  said  effective  date. 
Such  cancellation  shall  not  relieve  the 
assured  of  the  obligation  to  file  closing 
reports  with  respect  to  all  risks  which 
attached  prior  to  the  effective  date  of  the 
cancellation  and  to  pay  all  unpaid 
premiums.  Within  four  (4)  months  of 
the  effective  date  of  cancellation,  unless 
otherwise  agreed  by  the  Maritime 
Administrator  in  writing,  the  assured 
must  file  a  closing  report  in  duplicate 
on  Form  MA-313,  prescribed  in 
§  308.533.  of  all  shipments  covered  by 
the  policy  for  which  closing  reports 
have  not  been  previously  filed.  The 
assured  shall  mark  this  closing  report 
"Final  Closing  Report  on  Cancellation  of 
Policy",  and  file  a  certificate  on  Form 
MA-313-B,  prescribed  in  §308.535, 
executed  by  the  assured  in  duplicate. 
Thereafter,  when  all  unpaid  premiums 
have  been  paid,  the  assured  will  become 
entitled  to  a  refund  of  the  collateral 
deposit,  or  cancellation  of  the  surety 
bond  in  accordance  with  §§  308.509  and 
308.510.  If  the  assured  has  lost  or 


mislaid  the  original  policy  and  is  unable 
to  produce  it  for  cancellation,  the 
assured  shall  execute  a  letter  of 
indemnity  and  such  other  documents  as 
may  be  required  by  the  Maritime 
Administrator. 

§  30a.51 2    0«clara1k>n  of  shtpnwnts  under 
open  cargo  poHcy. 

(a)  Closing  report  (1)  The  assured 
shall  file  with  the  underwriting  agent, 
not  later  than  the  twenty-fifth  day  of 
each  month,  a  closing  report  for  all 
inward  shipments  and  a  closing  report 
for  all  outward  shipments,  and  pay  the 
premium  and  fees,  for  all  shipments 
covered  during  the  preceding  calendar 
month,  as  required  by  Clause  19.  Each 
closing  report  shall  be  filed  in  duplicate 
on  Form  MA-313,  prescribed  in 
§  308.533,  supported  by  a  certificate 
executed  by  the  assured  on  Form  MA- 
313-A,  prescribed  in  §308.534.  If  the 
assured  has  no  shipments  to  report 
during  any  calendar  month,  the  closing 
report.  Form  MA-313,  shall, 
nevertheless,  be  filed  with  one  or  both 
of  the  following  statements,  depending 
upon  their  applicability,  noted  thereon 
certifying  that; 

(i)  No  inward  shipment  coming 
within  the  scope  of  this  policy  arrived 
at  destination  during  the  preceding 
calendar  month,  and  that  during  the 
preceding  calendar  month  no 
knowledge  has  come  to  the  assured  of 
an  inward  shipment  covered  under  the 
terms  of  the  policy  which  will  not  arrive 
by  reason  of  loss,  frustration  or  other 
similar  cause. 

(ii)  No  outward  shipment  coming 
within  the  scope  of  this  policy  was 
made  during  the  preceding  calendar 
month,  and 

(iii)  Whenever  a  sea  passage  is  made 
with  respect  to  cargo  covered  under  the 
policy  by  a  barge  or  sailing  vessel  the 
assured  shall  note  that  fact  upon  the 
closing  report,  unless  the  Maritime 
Administrator  otherwise  agrees. 

(2)  An  assured  reporting  for  one 
calendar  month  shall  not  include 
therein  a  report  of  a  shipment  due  to  be 
reported  in  the  report  for  the  next 
succeeding  calendar  month.  Thus,  the 
report  of  January  closing  shipments 
filed  in  February  does  not  include 
February  closings. 

(b)  Inward  shipments.  The  closing 
report  covering  inward  shipments  shall 
include: 

(1)  All  such  shipments  which  have 
arrived  at  the  port  of  destination  during 
the  preceding  calendar  month,  and 

(2)  All  such  shipments  with  respect  to 
which  inability  to  so  arrive  by  reason  of 
loss,  frustration,  or  other  similar  causes 
has  come  to  the  knowledge  of  the 


assured  during  the  preceding  calendar 
month. 

(c)  Outward  shipments.  The  closing 
report  covering  outward  shipments  shall 
include  all  such  shipments  which 
attached  under  the  policy  during  the 
preceding  calendar  month. 

(d)  Definition  of  inward  and  outward 
shipments.  A  shipment  will  be 
classified  as  an  inward  shipment  or  as 
an  outward  shipment  by  reference  to  the 
geographical  location  of  the  assured 
with  respect  to  the  movement  of  the 
shipment.  The  address  of  the  assured  as 
stated  in  the  application  filed  by  him  for 
the  policy  shall  be  deemed  to  be  the 
assured's  geographical  location  for  the 
purpose  of  determining  whether  the 
shipment  is  inward  or  outward.  To 
illustrate,  if  an  assured  has  stated  in  his 
application  that  his  address  is  in 
Hawaii,  the  assured's  shipments  of 
goods  from  the  United  States  to  Hawaii 
would  be  classified  as  inward,  and  his 
shipments  from  Hawaii  to  the  United 
States  would  be  classified  as  outward. 
Any  shipments  that  cannot  be  classified 
as  inward  or  outward  under  this 
definition  shall  be  treated  as  inward 
shipments  for  the  purposes  of  the 
declaration. 

(e)  Supplemental  closing  report.  If  an 
assured  files  a  closing  report  and 
thereafter  discovers  that  one  or  more 
additional  shipments  should  have  been 
included  in  the  report,  then,  even 
though  the  assured  has  executed  the 
certificate  on  Form  MA-313-A, 
prescribed  in  §  308.534,  or  Form  MA- 
313-B,  prescribed  in  §  308.535,  in 
connection  with  the  closing  report,  the 
assured  must  nevertheless  amend  the 
closing  report  by  filing  a  supplemental 
closing  report  supported  by  an 
appropriate  certificate.  The 
supplemental  closing  report  must  be 
accompanied  by  a  statement  in  writing 
signed  by  the  assured  giving  the  reasons 
for  the  omission  of  such  shipments  from 
the  original  closing  report.  If  the 
Maritime  Administrator  finds  that  the 
failure  to  file  the  complete  closing 
report  was  either  inadvertent  or 
unintentional  or  arose  by  reason  of 
causes  beyond  the  control  of  the 
assured,  the  otherwise  automatic 
termination  of  the  policy  by  reason  of  a 
breach  of  the  warranty  embodied  in 
Clause  20  shall  be  avoided  pursuant  to 
the  provisions  of  Clause  23. 

§  308.51 3    Payment  of  premiums  and  fees. 

The  assured  shall  pay  the  premium, 
when  his  closing  report  is  filed,  for  all 
shipments  shown  on  his  closing  report 
for  the  preceding  month,  at  the  rates 
prescribed  by  the  Maritime 
Administrator  and  in  effect  on  the  date 
of  the  ocean  bill  of  lading,  or  if  an  ocean 


bill  of  lading  was  not  issued,  on  the  date 
of  the  equivalent  shipping  document,  or 
if  no  ocean  bill  of  lading  or  equivalent 
shipping  document  was  issued,  or  if 
such  documents  were  undated,  on  the 
date  the  goods  were  laden  on  the 
overseas  vessel,  as  required  by  Clause 
19.  All  payments  of  premium  or  fees 
must  be  made  by  check  or  money  order 
payable  to  the  order  of  the  "Maritime 
Administration,  Department  of 
Transportation." 

§308.514    Return  premium. 

No  premium  will  be  returned  to  the 
assured  with  respect  to  a  shipment  of 
goods  that  attached  under  the  policy 
except  where  there  was  a  declaration  of 
value  at  variance  with  Clause  8,  or  an 
error  in  the  application  of  a  rate  or  in 
the  computation  of  a  premium,  or  the 
insured  goods  were  short-shipped.  An 
application  for  the  return  of  a  premium 
shall  be  made  on  Form  MA-307, 
prescribed  in  §  308.527,  filed  in 
duplicate  with  the  Underwriting  Agent 
who  will  transmit  it  to  the  Maritime 
Administrator  for  payment. 

§  308.51 5    Payment  in  event  of  loss. 

All  claims  for  losses  shall  be  filed  by 
the  assured  with  the  Underwriting 
Agent  who  issued  the  policy.  Such 
claims  must  be  supported  by  the 
customary  documents  required  in 
connection  with  war  risk  insurance 
claims,  together  with  appropriate 
declarations  as  required  by  Clause  9, 
and  such  further  data  as  may  now  or 
hereafter  be  required  by  the  Maritime 
Administrator. 

§  308.516    Failure  to  comply  with  Clause 
21. 

(a)  If  the  assured  willfully  fails  to 
maintain  a  collateral  deposit  fund  or  a 
surety  bond  in  an  amount  sufficient  to 
meet  the  requirements  of  Clause  21,  the 
policy  becomes  void  from  the  date  the 
fund  or  bond  was  first  insufficient,  but, 
if  the  assured's  failure  was  inadvertent, 
the  policy  may  be  reinstated  when  the 
assured  complies  with  Clause  21,  and 
shows  to  the  satisfaction  of  the  Maritime 
Administrator  that  his  failure  was 
inadvertent  and  not  willful.  If  the  failure 
was  in  fact  inadvertent,  the  assured 
shall  file  a  declaration  on  Form  MA- 
314,  prescribed  in  §  308.536,  executed 
in  duplicate,  with  the  Underwriting 
Agent  within  seven  (7)  days  from  the 
time  knowledge  comes  to  the  assured  of 
the  insufficiency  of  the  collateral 
deposit  fund  or  surety  bond  unless  the 
time  for  filing  such  declaration  is 
extended  by  permission  of  the  Maritime 
Administrator.  If  the  space  provided  in 
the  declaration.  Form  MA-314,  for  an 
explanation  of  the  circumstances 


whereby  the  assured  first  had 
knowledge  that  the  collateral  was  not 
sufficient,  the  assured  shall  attach  to  the 
declaration  a  detailed  statement  and 
include  the  same  by  reference  in  the 
declaration. 

(b)  If  any  policy  becomes  void  by 
reason  of  the  failure  of  the  assured  to 
deposit  additional  collateral  or  increase 
the  amount  of  its  surety  bond  under  the 
provisions  of  Clause  21,  the  Maritime 
Administrator  reserves  the  right  to 
refuse  to  issue  another  policy  to  such  ' 
assured  for  a  period  of  90  days. 

§308.517    Open  cargo  policy,  Form  MA- 
300. 

The  standard  form  of  War  Risk  Open 
Cargo,  Form  MA-300,  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD. 

§308  518    Standard  optional  endorsement 
No.  1,FormMA-300-A. 

Standard  Optional  Endorsement  No. 

1,  which  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD, 
limits  the  amount  payable  for  the  loss  of 
goods  to  the  actual  bona  fide  pecuniary 
loss  to  the  Assured,  exclusive  of  any 
allowance  for  anticipated  or  accrued 
profit  arising  out  of  the  insured  venture. 
An  Assured  may  elect  to  have  his  Open 
Cargo  Policy  endorsed  with  Standard 
Optional  Endorsement  No.  1  applicable 
on  all  shipments,  or  on  all  outward 
shipments,  or  on  all  inward  shipments, 
or  on  named  commodities  except  goods 
sold  by  the  Assured  prior  to  loading  on 
board  the  overseas  vessel  and  shipped 
for  the  account  and  at  the  risk  of  third 
persons  other  than  a  branch  subsidiary 
or  affiliate  of  the  Assured.  When  an 
Assured  has  elected  to  have  Standard 
Optional  Endorsement  No.  1  made 
applicable  to  certain  named 
commodities  he  may  not  change  to  a 
different  basis  of  valuation  for  those 
commodities  until  after  he  has  given 
ninety  (90)  days  written  notice  to  the 
Maritime  Administrator  through  the 
Underwriting  Agent  of  his  election  to 
make  the  change.  Application  for 
Standard  Optional  Endorsement  No.  1 
may  be  made  to  the  Underwriting  Agent 
which  is  authorized  to  issue  the 
endorsement  without  prior  approval  of 
the  Maritime  .administrator. 

4  308  519    Stanaard  optional  endorsement 
No.  2,  Form  MA-300-B. 
Standard  Optional  Endorsement  No.  . 

2,  which  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD, 
amends  the  policy  to  cover  shipments 
made  to  the  Assured  or  shipped  by  the 
Assured  as  agent  for  the  account  and 
risk  of  a  principal.  Application  for 
Standard  Optional  Endorsement  No.  2 
may  be  made  to  the  Underwriting 


Agent,  which  is  authorized  to  issue  the 
endorsement  without  prior  approval  of 
the  Maritime  Administrator. 

§  308.520  Standard  optional  endorsement 
No.  3,  Form  MA-300-C. 

Standard  Optional  Endorsement  No. 
3,  which  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD, 
amends  the  policy  to  include  shipments 
of  diamonds  for  industrial  purposes,  or 
rubies  or  sapphires,  natural  or  synthetic, 
used  for  instruments  or  watch  jewels 
imported  to  the  Continental  United 
States  (excluding  Alaska).  Application 
for  Standard  Optional  Endorsement  No. 
3  may  be  made  to  the  Underwriting 
Agent,  which  shall  transmit  it  to  the 
Maritime  Administrator  for  approval  or 
disapproval  of  the  issuance  of  the 
endorsement. 

§308.521    Application  for  open  cargo 
policy,  Form  MA-301. 

The  standard  form  of  application  for 
a  War  Risk  Open  Cargo  Policy  may  be 
obtained  from  the  American  War  Risk 
Agency  or  MARAD. 

§  308.522  Collateral  deposit  fund,  letter  of 
transmittal,  Form  MA-302. 

The  standard  form  of  letter  of 
transmittal  for  use  in  establishing  a 
collateral  deposit  fund,  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD. 

§  308.523  Application  for  revision  of  op>en 
cargo  policy.  Form  MA-303. 

An  application  for  the  revision  of  an 
Open  Cargo  Policy  shall  be  filed  in 
duplicate  with  the  Underwriting  Agent 
on  a  form  which  may  be  obtained  from 
the  American  War  Risk  Agency  or 
MARAD. 

§308.524    Application  for  cancellation  of 
open  cargo  policy,  Form  MA-304. 

The  standard  form  of  application  for 
cancellation  of  an  Open  Cargo  Policy 
Form  MA-304  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

§308.525    Application  for  decrease  in 
amount  of  cash  collateral  fund,  Form  MA- 
305. 

Application  for  decrease  in  the 
amount  of  the  cash  collateral  deposit 
fund  shall  be  made  on  Form  MA-305, 
which  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

§  308.526    Certificate  for  repayment  of 
decrease  of  collateral  deposit  fund,  Form 
MA-306. 

The  standard  form  of  certificate  for 
repayment  of  the  amount  of  the  decrease 
of  the  collateral  deposit  fund,  Form 
MA-306,  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD 
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Form  MA-307. 

An  application  for  the  return  of 
premium,  which  may  be  obtained  from 
the  American  War  Risk  Agency  or 
MARAD,  shall  be  filed  in  duplicate  with 
the  Underwnting  Agent  on  Form  MA- 
307. 

$  308.528    Surety  Bond  A,  Form  MA-408. 

The  Standard  Form  of  Surety  Bond  A, 
Form  M.'\-308,  which  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD,  shall  be  used  by  an  Assured 
who  elects  to  post  a  surety  bond  as 
security  for  payment  of  the  premiums 
pursuant  to  Clause  21  of  the  policy: 

S  308.529    Surety  Bond  B,  Form  MA-309. 

An  Assured  who  elects  to  substitute  a 
surety  bond  for  a  collateral  deposit  fund 
shall  submit  Form  MA-309.  which  may 
be  obtained  form  the  American  War 
Risk  Agency  or  MARAD. 

§  308.530    Letter  requesting  increase  or 
decrease  in  amount  of  surety  bond,  Form 
MA-310. 

An  endorsement  increasing  or 
decreasing  the  amount  of  the  surety 
bond.  Form  MA-310.  shall  be 
transmitted  to  the  underwriting  agent 
and  may  be  obtained  from  the  American 
War  Risk  Agency  or  MARAD. 

§  308.531     Endorsement  of  surety  bond 
increasing  or  decreasing  amount  of 
coverage,  Form  MA-31  ^ . 

The  Standard  Form  of  Endorsement 
which  shall  be  used  in  increasing  or 
decreasing  the  amount  of  a  surety  bond. 
Form  MA-31 1,  may  be  obtained  from 
the  American  War  Risk  Agency  or 
MARAD 

§  308.532    Release  of  surety  bond.  Form 
MA-31 2. 

The  Standard  Form  of  Release  of 
Surety  bond.  Form  MA-312,  may  be 
obtained  from  the  American  War  Risk 
Agencv  or  M^ARAD 

§  308.533    Closing  report.  Form  MA-31 3. 

This  form,  which  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD.  shall  be  filed  in  duplicate  with 
the  Underwriting  Agent  not  later  than 
the  25th  day  of  each  month. 

§  308.534    Certificate  to  be  attached  to 

closing  report.  Form  MA--313-A. 

The  standard  form  of  Certificate  to  be 
attached  to  the  closing  report.  Form 
MA-313-A,  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD 
and  shall  be  filed  each  month 

§  308.535    Certificate  to  be  attached  to  final 
closing  report.  Form  MA-31 3-B. 

The  Standard  Form  of  Certificate, 
Form  MA-313-B.  shall  be  attached  to 


■.:;-  i.nal  closing  report  aftei  .;iu.. 

of  the  policy,  and  may  be  ol  irom 

the  American  War  Risk  Agency  or 
MARAD. 

§  308.536    Declaration  where  failure  to 
comply  with  Clause  21  was  inadvertent. 
Form  MA-31 4. 

An  Assured  that  fails  inadvertently  to 
maintain  a  collateral  deposit  fund  or 
surety  bond  in  an  amount  sufficient  to 
meet  the  requirements  of  Clause  21  of 
the  Policy  shall  file  this  Declaration. 
Form  MA-314.  which  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD. 

|||_FACULTATIVE  WAR  RISK  CARGO 
INSURANCE 

§308.538    General. 

The  Maritime  Administrator  is 
prepared  to  provide  facultative  war  risk 
insurance  policies  covering  any  cargoes 
described  in  §  308.501  which  are 
designated  by  an  applicant  prior  to  the 
attachment  of  risks,  if  the  applicant  does 
not  have  an  Open  Cargo  Policy  issued 
by  the  Maritime  Administrator,  or  if  he 
has  a  shipment  which  is  not  covered  by 
his  Open  Cargo  Policy.  However,  a 
person  with  regular  shipments  is  urged 
to  avail  himself  of  the  advantages  of  the 
automatic  coverage  of  an  Open  Cargo 
Policy.  The  Maritime  Administrator 
reserves  the  right  to  decline  to  quote 
rates  or  bind  insurance  on  shipments  of 
cargo  that  could  be  covered  by  an  Open 
Cargo  Policy  unless  the  applicant  can 
show  to  the  satisfaction  of  the  Maritime 
Administrator  that  the  risk  is  not  one  of 
a  series  of  similar  risks  forming  part  of 
a  continual  fiow  of  business  for  the 
applicant.  The  policy  will  be  in  the 
standard  form  of  War  Risk  Facultative 
Cargo  Policy,  Form  MA-316.  prescribed 
in  §  308.545.  All  policies  shall  be  issued 
by  Underwriting  Agents  appointed  by 
the  Maritime  Administrator.  All 
Underwriting  Agents  shall  be  domestic 
insurance  companies  authorized  to  do  a 
marine  insurance  business  in  a  State  of 
the  United  States. 

§308.539    Application. 

(a)  Preliminary  request.  Application 
for  a  Facultative  Cargo  Policy  shall  be 
made  by  filing  a  preliminary  request  in 
writing  (including  telegram)  with  an 
Underwriting  Agent  of  the  Maritime 
Administration,  setting  forth  the 
following  information: 

(1)  The  name  and  address  of  the 
applicant: 

(2)  The  amount  of  insurance 
requested: 

(3)  The  commodity  and  quantity  to  be 
insured: 

(4)  The  voyage  to  be  covered; 


U;  i  ;it-'  name  of  the  vessel  upon 
which  the  cargo  will  be  shipped,  if 
known,  the  name  of  the  steamship  line, 
if  known,  and  the  date  of  shipment,  if 
the  applicant  is  submitting  the  request 
to  bind  war  risk  in  writing;  for  security 
reasons,  if  the  applicant  is  submitting 
the  order  to  bind  war  risk  insurance  by 
telefax,  neither  the  name  of  the  vessel 
nor  the  name  of  the  steamship  line  nor 
the  anticipated  date  of  sailing,  should  be 
mentioned.  Mentioning  such 
information  in  a  telefax  may  result  in  a 
denial  of  insurance  to  the  applicant. 
Any  envelope  transmitting  a  letter 
containing  such  information  shall  be 
marked  "confidential." 

(b)  Binder.  Before  the  insurance  can 
be  bound,  the  applicant  shall  provide 
the  Underwriting  Agent  with  a  properly 
prepared  binder  on  Form  MA-31 5 
prescribed  in  §  308.544.  The  binder 
must  be  submitted  in  duplicate, 
accompanied  by  check  or  Money  Order 
payable  to  the  order  of  the  Maritime 
Administration,  Department  of 
Transportation"  for  the  full  amount  of 
the  premium  computed  on  the  amount 
to  be  insured  at  the  rate  set  by  the 
Maritime  Administrator.  Any 
application  for  facultative  cargo  war  risk 
insurance  received  by  an  Underwriting 
Agent  later  than  4  p.m.  (Local  War 
Time)  shall  be  considered  the  next  day's 
business. 

(c)  Optional  loss  limits  clause.  Clause 
9  of  the  standard  form  of  facultative 
cargo  policy.  Form  MA-316,  prescribed 
in  §  308.545.  limits  the  amount  payable 
for  loss  to  the  fair  market  value  at  the 
place  and  approximate  time  of  the 
attachment  of  risk,  plus  the  cost  of 
marine  insurance,  transportation  and 
expenses  incident  thereto,  and  war  risk 
insurance  with  respect  to  the  lost  or 
damaged  goods,  or  if  it  is  impossible  to 
determine  the  fair  market  value  at  place 
and  time  of  attachment  of  risk,  the  fair 
market  value  at  the  designated  port  of 
arrival  on  the  date  of  the  attachment  of 
the  risk,  plus  the  cost  of  marine 
insurance,  transportation  and  expenses 
incidental  thereto,  and  war  risk 
insurance  with  respect  to  the  lost  or 
damaged  goods,  or  if  the  goods  had  been 
purchased  prior  to  loading,  the  actual 
amount  paid  or  payable  to  the  seller  for* 
the  goods  less  all  discounts,  plus  the 
cost  of  marine  insurance,  transportation 
and  expenses  incidental  thereto,  and 
war  risk  insurance  with  respect  to  the 
lost  or  damaged  goods.  In  lieu  of  these 
loss  limits,  the  Assured  by  so  specifying 
in  his  application,  and  the  binder  may 
have  attached  to  the  policy  when  issued 
Standard  Optional  Endorsement  No.  1- 
A,  Form  MA-316,  prescribed  in 

§  308.546,  which  limits  the  amount 
payable  for  loss  to  the  actual  bona  fide 
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pecuniary  loss  to  the  Assured,  exclusive 
of  any  allowance  for  anticipated  or 
accrued  profits  arising  out  of  the 
insured  venture. 

§  308.540    Premiums. 

(a)  Rates.  Rate  Schedules  for  war  risk 
facultative  cargo  insurance  will  be 
published  by  the  Maritime 
Administrator  from  time  to  time,  and 
may  be  obtained  from  an  Underwriting 
Agent.  All  Rate  Schedules  are  subject  to 
change  by  the  Maritime  Administrator 
without  notice.  If  no  rate  is  published 
for  a  voyage  on  which  war  risk 
facultative  cargo  insurance  is  available, 
the  Maritime  Administrator  will  name  a 
rate  through  an  Underwriting  Agent 
upon  application.  Whenever  an 
applicant  for  war  risk  facultative  cargo 
insurance  receives  a  definite  rate 
quotation  and  desires  to  bind  insurance 
at  the  quoted  rate,  an  order  to  bind  the 
insurance  in  accordance  with  the 
procedure  set  forth  in  this  subpart 
should  be  submitted  within  two 
business  days  following  the  day  of 
quotation  accompanied  by  check  or 
Money  Order  payable  to  the  order  of 
"Maritime  Administration,  Department 
of  Transportation"  for  the  full  amount  of 
the  premium  thereon  computed  on  the 
amount  to  be  insured  at  the  rate  set  by 
the  Maritime  Administrator,  or  the 
quotation  will  expire. 

(b)  Return  premium.  Where  goods  are 
short-shipped,  the  amount  of  insurance 
may  be  reduced  by  an  amount 
computed  by  applying  to  the  original 
amount  of  insurance  the  proportion 
which  the  quantity  of  merchandise 
short-shipped  (i.e.,  bales,  barrels,  tons, 
and  other  designations  of  quantity) 
bears  to  the  total  quantity  of 
merchandise  originally  declared  for 
insurance.  Where  more  than  one  class  of 
merchandise  is  insured  under  one 
policy  (e.g.,  fuel,  oil  and  gasoline)  the 
reduced  amount  of  insurance  must  be 
computed  separately  on  each  item. 
Where  the  amount  of  insurance  is 
reduced,  the  Maritime  Administrator 
will  give  consideration  to  requests  for 
proportionate  returns  of  premium.  An 
application  for  the  return  of  a  premium 
must  be  submitted  to  the  Underwriting 
Agent  in  quadruplicate  on  Form  MA- 
317,  prescribed  in  §308.547. 

§  308.541    Issuance. 

(a)  Binder.  The  Underwriting  Agent  is 
authorized  to  issue  a  facultative  policy 
in  Form  MA-316,  prescribed  in 
§  308.545,  when  there  has  been 
presented  to  him  a  properly  prepared 
binder  on  Form  MA-315,  prescribed  in 
§  308.544,  together  with  the  payment  of 
the  premium  as  required,  and  such 
policy  shall  be  issued  as  soon  as 


possible  after  the  binder  form  has  been 
presented  to  the  Underwriting  Agent. 
Prior  to  the  issuance  of  the  policy,  the 
Underwriting  Agent  is  authorized  to 
accept  the  risk  on  behalf  of  the  Maritime 
Administrator  by  signing  the  binder. 
The  Maritime  Administrator  will 
provide  each  Underwriting  Agent  with 
a  supply  of  facultative  policies  which 
shall  not  be  valid  until  coimtersigned  by 
the  Underwriting  Agent.  The 
Underwriting  Agent  shall  keep  a 
permanent  record  of  all  such  policies 
and  the  Assured  to  whom  the  policy  is 
issued. 

(b)  Numbering.  Each  Facultative 
Cargo  Policy  supplied  to  the 
Underwriting  Agent  by  the  Maritime 
Administrator  shall  be  numbered  by  the 
Maritime  Administration  before  it  is 
supplied  to  the  Underwriting  Agent.  No 
two  numbers  shall  be  the  same.  The 
Underwriting  Agent  when  issuing  the 
policy  shall  add  at  the  end  of  the  Policy 
number  the  agency  number  assigned  to 
that  Underwriting  Agent,  and  where 
policies  are  issued  by  more  than  one 
office  of  an  Underwriting  Agent  the 
issuing  office  shall  also  be  identified  in 
the  policy  number.  For  example,  the 
policies  issued  by  an  office  in  New  York 
will  be  designated  "NY"  and  policies 
issued  in  San  Francisco  will  be 
designated  by  "SF"  prefixed  to  the 
UnderwTiting  Agent's  agency  number. 

§  308.542    Warranty  re  thirty-day 

shipments. 

If,  after  an  effective  binding  of  war 
risk  insurance  on  a  shipment  of  cargo, 
the  assured  believes  that  it  will  be 
impossible  to  comply  with  the  warranty 
requiring  the  goods  to  be  shipped  and 
in  transit  within  thirty  days  from  the 
effective  date  of  binding,  such  an 
assured  may  apply  to  the  Maritime 
Administrator,  through  the 
Underwriting  Agent,  to  modify  the 
warranty.  If  the  Maritime  Administrator 
is  satisfied  that  an  extension  of  time 
within  which  the  goods  are  warranted  to 
be  shipped  and  in  transit  should  be 
granted,  he  will  do  so,  but  additional 
premium  may  be  charged  in  the 
discretion  of  the  Maritime 
.Administrator. 

§308.543     Cancellation. 

Facultative  war  risk  insurance  is  not 
subject  to  cancellation  by  the  Assured 
unless  the  goods  are  not  shipped  within 
thirty  days  following  the  effective  date 
of  binding,  and  then  only  if  the  policy 
is  returned  for  cancellation. 

§  308.544     Facu  lative  binder,  Form  MA- 
315. 

The  standard  form  of  War  Risk 
Facultative  Cargo  Binder,  which  may  be 


obtained  from  the  American  War  Risk 
Agency  of  MARAD.  shall  be  completed 
by  the  applicant  and  submitted,  in 
duplicate,  to  an  Underwriting  Agent 
before  the  insurance  can  be  bound. 

§  308.545    Facultative  cargo  policy.  Form 
MA-316. 

The  standard  form  of  War  Risk 
Facultative  Cargo  Policy.  Form  MA-316, 
may  be  obtained  from  the  American  War 
Risk  Agency  or  MARAD. 

§  308.546    Standard  optional  endorsement 
No.  1-A,  Form  MA-316-A. 

Standard  Optional  Endorsement  No. 
1-A  limits  the  amount  payable  for  the 
loss  of  goods  to  the  actual  bona  fide 
pecuniary  loss  to  the  Assured,  exclusive 
of  any  allowance  for  anticipated  or 
accrued  profit  arising  out  of  the  insured 
venture.  (Similar  provisions  for  Open 
Cargo  Policies  are  contained  in  Standard 
Optional  Endorsement  No.  1,  Form  MA- 
300-A,  prescribed  in  §308.518.) 
Application  for  Standard  Optional 
Endorsement  No.  1-A  shall  be  made  to 
the  Underwriting  Agent  at  the  time 
application  is  made  for  the  policy.  The 
Underwriting  Agent  is  authorized  to 
issue  the  endorsement  without  prior 
approval  of  the  Maritime  Administrator. 
This  form  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

§  308.547    Application  for  return  premium, 
Form  MA-31 7. 

An  application  for  the  return  of 
premium  must  be  filed  in  duplicate 
with  the  Underwriting  Agent  on  Form 
MA-31 7,  which  may  be  obtained  from 
the  American  War  Risk  Agency  or 
MARAD. 

IV— GENERAL 

§  308.548    Standard  form  of  underwriting 
agency  agreement  for  cargo.  Form  MA-31 8. 

This  form,  which  may  be  obtained 
from  the  American  War  Risk  Agency  or 
MARAD,  is  the  standard  form  of 
underwriting  agency  agreement 
applicable  with  respect  to  agreements 
executed  by  the  Maritime  Administrator 
and  domestic  insurance  companies 
authorized  to  do  a  marine  insurance 
business  in  any  State  of  the  United 
States,  appointing  such  companies  as 
Underwriting  Agents  to  issue  war  risk 
cargo  policies  in  accordance  with  the 
provision  of  the  agreement  and  this 
subpart. 

§  308.549    Application  for  appointment  of 
Cargo  Underwriting  Agent,  Form  MA-319 

Any  domestic  insurance  company 
authorized  to  do  a  marine  insurance 
business  in  any  State  of  the  United 
States  may  apply  for  appointment  as  a 
Cargo  Underwriting  Agent  by 
submitting  to  the  Maritime 
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Administrator  a  l«<tter  and  Form  MA- 
399.  whicb  may  be  obtained  from  the 
American  War  Risk  Agency  or  MARAD. 

«,  308.900    Certtncata,  Form  MA-320. 

Wherever  any  provision  of  this 
subpart,  or  aii y  amendment  thereto, 
requires  the  Ascurea  to  maice  a 
declaration  or  rjertification  under  the 
penalties  of  perjurv.  and  the  fonii  of  the 
declaration  or  certificate  is  not 
prescribed,  the  Assured  may  execute  a 
certificate  on  Form  MA-326-A  for  an 
individual,  ou  Form  MA-320-B  for  a 
partnership,  or  on  Form  MA-320-C  for 
n  corporation,  which  forms  may  be 
obtained  from  the  American  War  Risk 
>\(?ency  or  VL'\R.\D. 


1306.961    War  Risk  Insurance  cteartng 
agency  agreement  for  cargo.  Form  MA-32V 

The  standard  form  of  clearing  a^ncy 
agreement.  Fonn  MA-321,  shall  be 
executed  by  the  Maritime  Administrator 
and  domestic  insurance  companies,  or 
groups  of  domestic  insurance 
companies  authonzed  to  do  a  marine 
insurance  business  in  any  State  of  the 
United  States,  appointing  such 
companies  or  groups  of  companies  as 
clearing  agents  which  form  nihv  be 
obtained  from  the  American  War  Ri.sk 
Agency  or  MARAD. 

j  306.552    Effacttve  date. 

This  subpart  shall  be  effective  as  and 
when  the  Maritime  Adminisin'tor  finds 
that  war  ri-^'  u  adequate 

for  the  ne«(  me 


commerce  of  the  United  States  cannot 
be  obtained  on  reasonable  terms  and 
conditions  from  companies  authorized 
to  do  an  insurance  businass  in  a  State 
of  the  United  States. 

Subpart  G — Recordf  Retention 

§  308.600    Records  retention  requiremeni. 

1  he  records  specified  in  §§  306.8, 
308..'^17,  and  308.54b  of  thin  part  shall 
be  ret.iined  until  a  release  is  grdnted  by 
the  MARAD.  at  which  time  M/.RAD 
will  take  custody  of  the  recordt. 

Dated:  January  4.  m96. 

U\-  Order  of  the  Maritime  Adnunistration. 
Joel  Richard. 

Secretary,  Mufitimt  Administratini:. 
jFR  Lioc.  96-29^  Filed  1-11-96;  2:00  pra) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  njles  that  are  applicakile  to  the 
public.  Notices  of  heanngs  arxj  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
1996  to  the  House  of  Representatives, 
the  Senate,  anu  tue  v_/iiicc  Oi 
Management  and  Budget. 
Stanley  L.  Greigg, 

Director,  Office  of  Intergovernmental 
Relations.  Congressional  Budget  Office 
!FR  Doc  96-430  Filed  1-11-96;  8:45  am) 


CONGRESSIONAL  BUDGET  OFFICE 

Notice  Q*  Transm'ttai  ot  Fmai 
Sequestration  Report  *or  Fiscai  Year 
'996  to  Congress  ana  the  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 


BILLING  CODE  960' 


NATIONAL  TRANSPOR""£-"iON 
SAFETY  BOARD 


Public  Hearing  m  ili 
Train  Accident 


School  Bus- 


commuter  train  and  a  Crystal  Lake 
school  bus.  Fox  River  Grove,  Illinois,  on 
October  25, 1995,  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  9:00  a.m., 
(local  time)  on  January  17, 1996,  at  the 
Crystal  Lake  Holiday  Inn,  Maple/Willow 
Room,  800  South  Route  31.  Crystal 
Lake,  Illinois.  For  more  information, 
contact  Pat  Cariseo,  Office  of  Public 
Affairs,  Washington,  DC  20594, 
telephone  (202)  382-0660. 

Dated:  January  4, 1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  96-351  Filed  1-11-96;  2:00  pml 

BILUNO  CODE  7533-01-M 


In  connection  with  its  investigation  of 
the  collision  between  a  METRA  Express 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetngs  published  under 
tf>e  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  5S2b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
January  17,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 


entrance  between  20th  and  21st  Streets. 
N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  10, 1996. 
William  W.  Wiles. 
Secretary  of  the  Board. 
|FR  Doc.  96-423  Filed  1-11-96;  10:41  am] 
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Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 

aids 
Public  inspection  announcement  line  523-6215 

Laws 

Public  Laws  Update  Services  (numbers,  dates,  etc.)  523-6641 

For  additional  information  523-5227 

Presidential  Documents 
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Other  Services 
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Privacy  Act  Compilation  523-3187 
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machine  and  there  is  no  charge  for  the  service  except  for  long 
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table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
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FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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868 

870 

872 

874 

876 

878 

880 1 117 

882 „ 1117 

884 „ 1117 

886 1117 

888 1117 

890 _ 1117 

892 1117 

Preposad  RuIm: 

101 .296 
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111 


260 

514 

5 

™.1117 
.....1117 

1117 

.....1117 

1117 

.....1117 
,...1117 
.....1117 


24CFR 

25 


.684 


26CFR 

1 6,  260.  262,  515,  517,  552 

20 „„ 515 

23.... 515 

24 515 

25 515 

27 „ 515 

33 515 

3fi  S1  ^ 

301 260,  515,  1035 

602 6,260,262,515.517 

Propoaad  RutoK 

1 26.  338,  552 

301 338 


27CFR 

4 

Propo««d  Rul«s: 


.522 


.706 


28CFR 

540 90 

542 86 

545 90,378 

Proposad  Rutas: 

540 92 

545 _ 92 

29CFR 

215 „„ 386 

2610 _ 1126 

2619 „ 1127 

2622 „ _.1126 

2644 „ 1127 

2676 1127 

31  CFR 

1 „ 

PropoMd  RutaK 

256 

356 


.386 

.552 
.402 


32  CFR 

40b 

69 

234 

Proposed  RuIm: 
199 


..541 
..271 
..541 


.339 


33  CFR 

Ch.  1 


■^       8 

155 1062 

165 544 

PropoMd  RutoK 

67 


117.. 
165„ 
207. 


.708 
.709 
.136 
...33 


36  CFR 

1253 


.300 


40  CFR 

86 122 

88 122.  129 

Propowd  RuIm: 

85 140 


86. 
88. 


.140 
.140 


41  CFR 

20 1  -1 10 

201-2 10 

201-3 10 

201-4 10 

201-6 10 

201-7 10 

201-17 10 

201-18 10 

201-20 10 

201-21 10 

201-22 10 

201-24 10 

201-39.... 10 


46CFR 

Ch.  I 

126 

128 

131 

132 

170 

171 

173 

174 

175 

308 


864 

..1035 
..1035 
..1036 
..1036 

864 

864 

864 

.1035 
.1035 
.1130 


48  CFR 

225 

252 

1213 

1215 

1237 


..130 
..130 
..301 
..273 
..391 


1 252 .273,  391 

1253 .273 

Propoacd  Rul«s: 

31 .234 


49  CFR 

573 

576 

577 

Proposed  Rules: 

171 

195 

391 

553 


..274 
..274 
..274 


.688 

.342 
.606 
.145 


50  CFR 

222 17 

227 17 

611 279 

625 291 ,  292 

641 17 


652 

293 

663 

675 

279 

20 

Proposed  Rules: 

17 „ 

35 

651 

7in 

REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editonally 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

TelecommunicatKjns  standards 
and  specif icat)ons: 
Materials,  equipment,  arxl 
construction- 
Digital,  stored  program 
controlled  central  office 
equipment,  general 
specification;  multiparty 
service  requirennent 
elimination:  published 
12-15-95 

AGRICULTURE 
DEPARTMENT 

National  Appeals  Division 
procedure  rules: 

Adverse  decisions  appeals 
procedures  arxj 
jurisdiction:  published  12- 
29-95 

ASSASSINATION  RECORDS 
REVIEW  BOARD 

Privacy  Act;  innplementation; 
published  12-14-95 

COMMERCE  DEPARTMENT 
Patent  and  Trademartc  Office 
Patent  and  trademark  cases: 
Cross-appeals  m  disciplinary 

proceedings:  published 

12-14-95 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Flammabile  Fatxics  Act: 
Children's  sleepwear  (Sizes 
0-6X)  flammability 
starxlards;  published  1-16- 
96 

Flammable  Fabrics  Act: 
Children's  sleepwear  (Sizes 
7-14)  fammabtlity 
standards:  put}lished  1-16- 
96 

ENERGY  DEPARTMENT 

Federal  regulatory  review 

Electnc  and  hytxid  vehicle 
and  methane 
transportation  research; 
CFR  parts  removed; 
published  12-5-95 


ENVIRONMFN'iL 
PROTEC   ,  N   "3ENCY 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  published  12-14- 
95 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Beech:  published  12-15-95 
Boeing:  published  12-15-95 

TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 
Federal  regulatory  review: 
War  hsK  insurance; 
published  1-16-96 

TREASURY  DEPARTMENT 
Customs  Service 
Customs  t>rol<er  permit;  user 
fee;  put>lished  11-7-95 

Comments  Due  Next 
Week 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Cauliflower,  frozen;  grade 
starxlards;  comments  due 
by  1-23-96;  published  11- 
24-95 
Milk  n^rketing  orders: 
Carolina  et  al.;  comments 
due  by  1-26-96;  published 
12-27-95 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Healtti 

Inspection  Service 

Viruses,  serunns,  toxins,  etc.: 
Encephalomyelitis  vaccine, 
Eastern,  Western,  and 
Venezuelan,  killed  virus; 
comments  due  by  1-26- 
96;  published  11-27-95 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Bob  veal  calf  residue  testing 
program;  fast  antimicrobial 
screen  test;  comments 
due  by  1-22-96;  published 
12-22-95 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 

and  specifications: 

Materials,  equipment,  arxl 

construction- 

°ostloan  engineenng 

service  contract; 


comments  due  t>y  1-26- 
96:  published  12-27-95 

ARCH-'EC"^'JRAL   AND 

TRANSPCC'i'  :  N 

a  a  H  o  :;  s  c;   C  0  M  P  _ .  a  N  .;  E 
3  -.'..  ARC' 

Americans  with  Disabilities 
Act;  implementation: 

Accessibility  guidelines- 
Buildings  and  facilities; 
play  facilities  regulatory 
negotiation  committee, 
establishment; 
comments  due  t)y  1-22- 
96;  published  12-22-95 

FN'VIRONMEN"^aL 

=  -CTECTION  iGENCY 

Air  quality  implementatk)n 
plans;  approval  and 
promulgation:  various 
States: 

Georgia;  comnnents  due  by 
1-22-96;  published  12-21- 
95 

Maine;  comments  due  by  1- 
25-96;  published  12-26-95 

Tennessee:  comments  due 
by  1-25-96;  published  12- 
26-95 

Hazardous  w^te: 
Identification  and  listing- 
Exclusions;  comments  due 
by  1-22»96;  published 
12-7-95 

ccngQ A^ 

lOMMiSS'ON 

i-iaoio  stations;  tat)le  of 
assignments: 

Mississippi:  comments  due 
by  1-22-96;  published  12- 
6-95 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
rood  tor  numan  consumption: 
Food  labeling— 
Lowfat  and  skim  milk 
products,  etc.; 
comments  due  by  1-23- 
96;  pubiis^^ed  •'1-9-95 
INTERIOR  DEPARTMENT 
Fish  and  Wildiife  Service 
Endangt'e  ;    i' :    -^'•eateneo 
species 

Northern  spcttea  owl; 
comments  due  by  1-26- 
96;  published  11-27-95 
Importation,  exportation,  and 
transportation  of  wildlife: 
Seizure  and  forfeiture 
procedures:  revision; 
comments  due  by  1-26- 
96;  published  11-27-95 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

-^c.aiT;   ■•a^iagement: 
Royalties;  unpaid  or 
underpaid,  compensatory, 
or  other  Federal  and 
Irxlian  minerals  lease 
payments;  liability 
establishment  and 
clarification:  comments 
due  by  1-26  96   oubllshed 
11-6-95 
iNTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
anC  Enforcement  Office 

aoarioonec!  '•^---le   dr-.a 
reciamaSiO--  va"' 
submissions 
Oklahoma:  comments  due 

by  1-22-96;  published  12- 

21-95 


JUSTICE  DEPARTMENT 

Nondiscrimination  on  the  tasis 
of  disability  in  State  and 
local  government  services; 
comments  due  by  1-26-96; 
published  11-27-95 

LABCB      EPARTMENT 

Err,  :,    f-nt  and  Training 

Ao'^i  ":  st-ation 

Job  Training  Partnership  Act: 

Indian  and  Native  American 
programs- 
Regulatory  requirements 
waivers;  comments  due 
by  1-26-96;  published 
11-27-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Requested  single  location 
targaining  units  In 
representation  cases; 
appropriateness;  comments 
due  by  1-22-96;  published 
11-27-95 

POSTAL  SERVICE 

Domestic  Mall  Manual: 
Mail  classification  reform; 
Implementation  standards; 
comments  due  by  1-22- 
96:  published  12-22-95 
SOC  i.    SECURITY 
ADMiNiSTRATION 
Civil  nx)netary  penalties, 
assessments  and 
recommended  exclusions; 
comments  due  by  1-26-96; 
published  11-27-95 

STATE  DEPARTMENT 

Longshiore  wort<  by  U.S. 
nationals;  foreign 
prohibitions;  comments  due 
by  1-26-96;  published  12- 
20-95 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  h-atfic  operating  and  flight 
rules: 

Summer  Olympic  Games, 
1996;  airspace  and  flight 
operations  requirements; 
comments  due  by  1-22- 
96;  published  12-29-95 

Airworthiness  directives: 

Airbus;  comments  due  by  1- 
23-96;  published  12-12-95 

Beech;  comments  due  t)y  1- 
25-96;  published  12-19-95 

Boeing;  comments  due  by 
1-24-96;  published  12-13- 
95 

Fokker;  comments  due  by 
1-22-96;  putdished  12-11- 
95 

General  Electric  Co.; 
comments  due  by  1-22- 
96;  published  11-21-95 

Jetsti^eam;  comments  due 
by  1-25-96;  published  12- 
19-95 

Class  E  airspace;  comments 
due  by  1-24-96;  putilished 
12-18-95 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Ak»holic  beverages: 

Domestrcally  produced 
wines,  distilled  spirits,  arxl 
beer- 
Formulas  and  statements 
of  process;  registratkjn; 
comments  due  by  1-26- 
96;  published  11-27-95 


IV 
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CFR  CHECKUST 


TKto 


Stock  NutnlMr 


Thi'o  checklist,  preipared  by  the  Office  of  the  Federal  Register,  is 

pubtisrted  weekly,  it  is  arranged  m  thr  order  of  CFR  Dttes,  stock 

numbers,  pnces,  and  revisxxi  dates 

An  asterisk  ;■;  precedes  each  entry  tfiat  has  been  rssued  since  last 

\MeeK  and  which  is  now  available  for  saie  at  the  Government  Pnnting 

Office 

A  checkkst  of  cufrent  CFR  volumes  compnsir>g  a  complete  CFR  set, 

aisc  appears  in  the  latest  issue  ot  the  lSA  (List  of  CFR  Sections 

Affected),  which  is  revised  montfiiv 

The  annual  rate  tor  stJbschpbon  to  all  revised  volumes  is  S683.00 

domestic.  S220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Sopenntendent  o»  Documents.  Ann-  New  Orders. 

f  O.  Box  371954,  Pittsburgh.  PA  15260-795J  All  orders  musi  be 

accompanied  by  remmance  (check,  money  order  GPO  Deposit 

Account  VISA,  or  Master  CatO)  Charge  orders  ma-  be  telephoned 

to  the  GPO  Order  Desk.  Monday  through  Fnds .  512-1800 

irom  8:00  a.m.  to  4:00  p.m.  aaatom  time,  or  FA  ■  urge  orders 

to  (202)  512-2233 

Tide  Stock  Number  PrkM 


1,  2  (2  Reseo/ed) 
3(l994CompikJfior 


(M<M)26-0000)-«) 


S5  00 


ond  Ports  100  ond 

10!)  (869-026-00002-6) 

(869-026-00003-4) 


40.00 
5.50 

5  Parts: 

l-69<r  (869-026-000O*-2) 23.00 

"/0O-1199  (869-026-00005-1) 20.00 

I200-{nd  6(6 

Besen/ed)  (869-026-00006-9) 23.TO 

7  Parts; 

0-26  (869-026-00007-7) 21.00 

27-45  (869-026-00008-5) 14.00 

46-51   (869-O26-00009-3) 21.00 

52  (869-O26-00C10-7)  30.00 

53-209 (869-026-000  U-5) 25.00 

210-299 (869-026-00012-3) 34.00 

300-399 (869-026-00013-1) 1600 

400-699  ...„ (869-026-00014-0) 21.00 

700-«99 „ (869-026-00015-8) 2300 

900-999 _ (869-026-00016-^)  32.00 

1000-1059  „ (869-026-00017-4) 23.00 

1060-1 1 19  (869-026-00018-2) 15.00 

1120-1199    (869-026-00019-1) 12.00 

1200-1499     (869-026-00020-4) 32.00 

1500-1899  (869-026-00021-2) 35.ro 

1900-1939  (869-026-00022-1)  16.ro 

1940-1949  (869-026-00023-9)  30.ro 

1950-1999  (869-026-00024-7) 40.ro 

2000-€nd (869-026-00025-5) 14.ro 


8  (869-026-00026-3) 

9  Parts: 

1-199     (869-026-00027-1) 

200-€na  (869-026-00028-0) 


23.ro 

30.ro 
23.ro 


10  Parts: 

0-50  (869-026-00029-8) 30.ro 

51-199 (869-026-00030-1) 23.M 

200-399 (869-026-00031-0) ISM 

400-499 (869-026-00032-8) 21.ro 

500-€nd  .„ „ (869-026-00033-6^ 39.M 


11  (869-026-00034-4) 

12  Parts: 

1-199  „ ^869-O26-00035-2) 

200-219 (869-026-00036-1) 

220-299 (869-026-00037-9) 

300-499 (869-026-00038-7) 

500-599 (869-026-00039-5) 

600-€nd  (869-026-00040-9) 

13  (869-026-0004 1-7) 


14.ro 

i2.ro 
i6.ro 
28.ro 
23.ro 
i9.ro 
35.ro 

32.ro 


Jon.  ;.  1996 

•Jon.  I,  1995 
Jon.  1,  1996 

Jon.  i,  1995 
Jan  1,  1995 

Jon.  I.  1996 


Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  I 
xjn.  1 
Jon.  I 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon  : 
Jon  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 
Jon.  1 


1995 
1995 
1995 
1995 
1995 
1995 
1996 
1995 
1996 
1996 
1995 
1996 
1995 
1995 
1996 
1996 
1995 
1995 
1995 


Jon.  1.  1996 

Jon.  1,  1996 
Jon.  1.  1995 


Jon.  i.  1995 

Jon.  1.  1996 

*Jan.  1,  199! 

Jon.  1,  :993 

1995 


Jon  1 
Jon.  1 

Jon  1 
Jon.  I 
Jon.  1 
Jon.  I 
Jon.  1 
Jon.  1 


Jon.  I 


1996 

1996 

1996 

:99', 

1996 
r996 
1996 

1996 


Price       Revision  Date 


14  Parts: 

i-59  (869-026-00042-5) 

60-139 (869-026-00043-3; 

140-199 (869-026-00044-1) 

200-1199  (869-026-00045-0) 

1200-€nd (869-C26-00046-«) 

15  Parts: 

0-299  (869-026-00047-6) 

300-799 „....  (869-O26-00048-4) 

800-£nd  (869-026-00049-2: 

16  Parts 

0-149  (869-026-00050^) 

150-999 (869-026-0005  M) 

100Q-€nd „ (869-026-00052-2) 

17  Parte: 

1-199  (869-026-00054-9) 

200-239 (869-O26-00055-7) 

240-€nd  (869-026-00066-3) 

18  Parts: 

1-149  (869-026-00057-3) 

150-279  (869-026-00058-1) 

280-399   (869-026-00059-0) 

400-£nd  (869-O26-00060-3) 


33.ro 
27.ro 
i3.ro 
23.ro 
i6.ro 

i6.ro 
26.ro 
2i.ro 

7.00 

i9.ro 
25.ro 

20.ro 
24.ro 
30.ro 

16.M 

i3.ro 

13.« 

ii.ro 


19  Parts: 

1-140  (869-026-00061-1) 25.ro 

141-199 (869-026-00062-0) 2i.ro 

200-€nd    (869-026-00063-8) 12.ro 

20  Parte: 

1-399  (869-026-00064-6)  . 

400^*99   (869-026-00065-4)  . 

500-€nd  (869-026-00066-2).. 


21 

1-99  (869-026-00067-1) 

100-169 (869-026-00068-9) 

170-199  (869-026-00069-7) 

200-299 (869-026-Oro70-1) 

300-499 (869-O26-0ro7i-9) 

500-599 (869-026-0ro72-7) 

600-799 (869-026-0ro73-5) 

800-1299  (869-026-Oro74-3) 

1300-€nd (869-026-0ro75-l) 

22  Parte: 

1-299  (869-O26-0ro76-0) 

30O-€nd  m<f-026-OOC7y-6) 

23  (869-026-0ro78-6) 

24  Parte: 

0-199  (869-026-0ro79-4) 

200-219 (869-026-00080-8) 

220-499 „ (869-02W»081-6) 

500-699 (869-026-00082-4) 

700-899  (869-026-00083-2) 

900-1699  (869-026-00084-1) 

1700-£nd (86W)26-00085-9) 

25  (869-026-00086-7) 

26  Parte: 

§§  1  0-1-!  60  (869-026-00087-5) 21.ro 

§§1.61-1.169 (869-026-00088-3) MOO 

§§1.170-1  3ro (869-02W)0089-l) 24.W 

§§1.301-1  4M (86<W)26-00090-5) 17.ro 

§§  1.40i-;.440 (869-026-00091-3) 30.ro 

§§1.441-1.5ro  (869-026-00092-1)  22.M 


20.ro 
34.ro 
34.ro 

i6.ro 
2i.ro 
22.ro 
7.ro 
39.ro 
22.ro 

9.50 

23.ro 
i3.ro 

33.ro 
24.ro 

22.ro 

40.ro 
i9.ro 

23.ro 
2o.ro 
24.ro 
24.ro 

MXJO 


Jan.  1,  I99f. 

Jan.  1  1996 

Jon  1  1996 

Jon.  1.  1995 

Jon.  1,  1996 


Jen.  1.  1995 
Jon  1,  1996 
Jon.  1,  1996 

Jon.  1  '995 
Jon.  1  1996 
Jon.  i.  1996 

Apt.  I,  1996 
Api.  1  1996 
Apr  '.  1996 

Apt.  1,  1996 
Apr.  I  '996 
Apr.  1,  1996 
Apr.  1,  1996 

Aor.  1,  '.99t 
Api.  1  1996 
Apt.  V  1996 

Apr  1,  1996 
Apr.  1.  1996 
Apt.  1.  1995 

Apr  1,  1996 
Apr.  1  1995 
Apr  1,  1996 
Apr.  1,  1996 
Apr.  1.  1995 
Apf.  1,  1996 
1996 
1996 


Apr 
Api 
Apr.  1,  1996 


Apr.  1.  1995 
Apr.  1,  1995 

Apr.  I,  1995 

Apt.  1,  1995 
Apr.  i.  1995 


Apt  1 
Apt.  I 
Apr.  ': 


1995 
1995 
1996 


Apr.  i.  1995 
Apr.  1,  1995 

32.ro        Apr.  1,  1995 


Apr  I 
Apr  1 
Apt.  1 
AJsr.  I 
Ap: 


1995 
1995 
1996 
'995 
1995 


Apr.  1    1996 
Apr 
Ap;. 
Apr. 


§§1.501-1.640 (869-026-00093-0)  ....  2i.M 

§§  1.641-1.850 (869-026-00094-8)  ...  25.ro 

§§  1.851-1.907  (869-026-00095-6) 26.ro 

§§  1.908-1. lOro (869-026-00096^)  ...  27 .M 

§§  l.iroi-1  14ro  (869-026-00097-2) 25D0 

§§1.1401-End  (869-026-00098-1) 33.ro        Apt. 

2-29 (869-026-00099-9) 25.M        Apr. 

30-39  (869-026-roiOO-6) 18.ro        Apt. 

40-49 (86«-026-roi01-4)  .. .  U.OO         Apr.  1,  1995 


1995 
'995 
1995 
Apr.  1,  1995 
Apr.  1.  1996 
1995 
1995 
1996 


riti« 


Stock  Number 


Price        Revision  Date 


50-299 (86<5-C2<>nX;  102-2:- 

300-499 „ (8<;^:2rr-<X'a>- 

500-599 (8c>a-:2s-OC'04-9 

600-End  (86^:2cHX;  106-7) 

?^  Parte: 

-  ^  (86'^:2cj-X '  3c-5) 

200-€nd  (869-026-ro  107-3) 

28  Parte: _ 

1-42  (869-02M)0 108-1) 

43-end (869-026-roi09-0) 

29  Parts: 

0-99  

100^99 

500-899  

900-1899  

1900-1910  (§§1901.1  fo 

1910.999)  

1910  (§§1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd 


1400 
24iDC 

iX 

37  ;X 
13  X 

^  ■  DC- 

22  X 


(869-026-ro  110-3) 21.ro 

(869-026-roill-1) 9.50 

(869-026-001 12-0) 36.ro 

(869-026-00113-8) 17.ro 


Ap' 

Ap- 


"WO 

■CxvS 


^.'    ',  995 

'Mj(.  1,  1994 

July  1,  1995 

JuW  1,  1995 

July  1,  1995 

July  1.  1995 

July  1.  1995 

July  1,  1995 


(869-026-ro  114-6) 33.ro         July  1,  1995 


(869-026-ro 11 5-4) 
(869-026-roil6-2) 

(869-026-W117-1) 

(869-026-00118-9) 

30  Parte: 

1-199  .^.....  (8<?—.:.c-jC  119-7) 

200-699 (869-020-00 120-1) 

700-£nd  (869-026-M121-9) 

31  Parte: 

0-199  (8c--;:>-0C  22-:") 

200-£nd  (8c— .  ;'-X  :3-5) 


22  X 
T  X 
i5X 
icX 

25  X 
22  X 
x  X 

15.00 

25  X 


32  Parte: 

1-39.  Vol.  I 15.ro 

1-39,  Vd.  II „ i9.ro 

1-39,  Vol.  Ill i8.ro 


1-190  (869-026-001 24-3) 

191-399 (869-026-roi25-1) 

400-629 (869-026-00126-0) 

630-^499 (869-C2MX}l2-'-8^ 

700-799 (860^2. -KX28-* 

>X-'-id  W-'— 22t-0C'2<>-4 

3.3  -Carte: 

1-124  _ (869-026^)0130-8) 

125-199 (869-026-00131-6) 

200-End  (869-026-00132-4) 

34  Ogrte: 

-•.'---  (80^22 fr-oc  133-21 

300-399 (8c---2i-X:  >i- 

t0O-£nd  (86<-C2f-0C  2>-5: 


35 


,  (86*-.22:>^X  3^') 


36  Pans 

I-  IVY  (86^-~:2cKfC  ■  3  -b) 

200-£nd  (86'— ;.c-X  >^3) 

37  (86«-C2er-X  3-' 

ifl  Parte: 

.-17  (86v-<;2&-.X  46-5; 

18-£nd  (86SM326-00141-3) 

39  860_}2<HX'42-1) 


40  Parte: 

1-51  „...    , 56^321:^)0 143-0) 

52  :56<Mr2c.-0C'44-«- 

53-59  at,<i-mt~{X:>iir-t: 

60  ,SC''5-02o-iX146-4; 

61-71   >S6<M!2M)0147-2) 

72-85  1860-026-00145-'; 

86  (86«-€2£HX  140-9^ 

87-149 S6*-a2t-XSC-2 

150-189 .S6'i-:2c-<X;i5:-l. 

190-259 (869-22^-X'52-9) 

260-299 „ '5,6»-02t-OC'53-": 

300-399 565-22.--X  54-5; 


15.00 
37  00 

2CX 


XX 
17.x 


40X 

39  X 
■  X 

it.QC 

41  X 
40X 

25,X 
1700 
4CX 
/.'  X 


July  1. 

July  1, 

July  1. 

July  1, 


1995 
1995 
1995 
1995 


July  1,  1995 
Jjly  1.  1995 
juty  1.  1996 


July  1, 
July  1, 


1996 
1995 


2  Juty  1,  1984 
1984 
1984 

1995 
1995 


2July  1 
2July  1 


32  X  July 

36  X  Juty 
26  X  July  1,  1995 
'4X  Nuty  1.  1991 
2  X  July  1,  1995 
22  X  July  1,  1996 

2CX  july  1,  1995 

2'  X  July  1,  1995 

24  X  .'uly  1,  1995 

25  X  Jufy  .,  1995 
2   X  July  1,  1995 

37  X  July  5,  1995 

12  X  July  1,  1996 


July  1,  1995 
July  1,  1996 

Juty  1.  1996 


jjiy 
July 

Jutv 


1995 
1995 

'505 


July  1, 

Juty  1. 

Juty  1, 

July  1, 

July  1. 

JUN    ' 

juiy 


1995 
1995 
1995 
1995 
1995 
1995 
1995 
July  1,  1995 
July  1,  1995 
Juty  1,  1995 
JuV  1  19P5 
juis   '    '=^5 


TtHe 


Stock  Number 


Price       RevisionOsli 


400-424  (869-026-ro  155-3) 

425-699 (869-026-ro  156-1) 

700-789 (869-026-ro  157-0) 

790-€nd  (869-026^158-8) 


26.ro 
30.ro 
25.ro 

15.M 


41  Chapters: 

1, 1-1  to  1-10 \iao 

1,1-11  to  Appendix,  2  (2  Resen/ed) 13XX) 

3-6 „ USD 

7  6J0O 

8 450 

9  > 13D0 

10-17  „:. 9.50 

18,  Vd.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 _ 13.ro 

18,  Vol.  Ill,  Pats  20-52 13.ro 

19-iro i3.ro 

1-lM  (869-026-roi59-6) 950 

101  (869-026-ro  160-0) 29.ro 

102-2M (869-026-roi61-8) 15.M 

201-£nd (869-026-00162-6) 13.ro 

42  Parts: 

1-399  (869-022-ro  160-4)  .. 

400-429 (869-022-roi61-2)  .. 

430-€nd  (869-022-roi62-l)  .. 


24.ro 
26.ro 
36.ro 

43  Parte: 

•1-999  (869^)26-roi66-9) 23.ro 

1000-3999  (869-022-roi64-7) 31.ro 

4000-£nd (869-026-roi68-5) 15.ro 

44  (869-022-ro  166-3) 27.ro 

AS  Psrts* 

•1-199  (869-026-roi70-7)  .. 

200^99 (869-026-roi71-5)  .. 

500-1199 (869-026-ro  172-3)  .. 

1200-€nd (869-O22-roi70-l)  .. 

46  Parts  I 

1-40  (869-022-ro  17 1-0)  .. 

41-69  (869-022-ro  172-8)  .. 

70-89  (869-022-ro  173-6)  .. 

90-139' (869-022-ro  174-4)  .. 

•140-155  (869-026-ro  178-2)  .. 

156-165 (869-C22-ro  176-1)  .. 

166-199 (869-022-ro  177-9)  .. 

200^99 (869-022-ro  178-7)  .. 

•500-€nd (869-026-W182-1)  .. 

4-  03ns: 

0-19  (869-022-roi8O-9)  .. 

20-39  (869-026-ro  184-7)  .. 

40-69  (869-022-00182-5)  .. 

70-79  „ (869-022-ro  183-3)  .. 

80-£nd  (869-022-60184-1) .. 


22.ro 
i4.ro 

23D0 

26.ro 

20X30 

i6.ro 

850 

i5.ro 
i2.ro 
i7.ro 
i7,ro 
21.ro 
i3.ro 

25.ro 
21.ro 
i4.ro 
24.ro 
26.ro 

48  Chapters: 

1  (Parts  1-51)  (869-022-00185-0) 36.ro 

1  (Ports  52-99)  ..(869-022-ro  186-8) 23.ro 

2  (Ports  201-251) (869-022-ro  18 7-6) 16.ro 

2  (Ports  252-299) (86W)22-ro  188-4) 13.ro 

3-6 (869-022-roi89-2) 23.ro 

7-14  (869-022-ro  190-6) 30.ro 

15-28  (869-022-00191-4) 32.ro 

29-End  (869-022-roi92-2) 17.ro 

49  Parte: 

1-99  (869-026-ro  196-1) 

100-177  „ (869-022-ro  194-9) 

178-199 (869-022-ro  195-7) 

200-399 ,, (869-022-ro  195-5) 

400-999 (869-022-roi97-3) 

1000-1199  (869-026-00201-1) 

1 200-End (869-026-00202-9) 

50  Parte: 

1-199  

200-599  

600-€nd  ... 


25.ro 
30.ro 
21.ro 
30.ro 
35.ro 
i8.ro 
i5.ro 


(869-022-00200-7) 25.ro 

, (869-022-00201-5) 22.ro 

, (869-022-ro202-3) 27.ro 


July  1, 

July  1, 

July  1, 

July  1, 

^Juty  1, 

'July  1, 

*Juty  1, 

'July  1, 

'July  1, 

'Jufy  1, 

'Julyl, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

Juty  1, 

July  1, 

Juty  1, 

July  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
'Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 


995 
995 
995 
995 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
995 
995 

994 
994 
994 

995 
994 
995 

994 

995 
995 
995 
994 

994 
994 
994 
994 
995 
993 
994 
994 
995 

994 
995 
994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 

995 
994 
994 
994 
994 
995 
995 

994 
994 
994 


1996 


V 


"ederal  Rei 


)  /  Tuesday,  January  16,  1996  /  Reader  Aid 


TNto 


Stock  NumtMr 


Pt1c9        RcvMoo  Ot$B 


CFR  Index  and  Frdrgs 
Aids (869-026-OOOS3-1) 36.00        Jon.  1,1 995 


CompWe  1996  CFR  set „ „ M3.00 

Mtcrohche  CFR  Edition 

Subscrption  (moled  as  issued)  264.00 

mdividud  coptes - 100 

Comptete  set  (one-t*T»  moing)  „ 264.00 

Complete  set  (one-ttfne  mailing)  „....  244.00 

Complete  set  (one-time  mailing)  223.00 


1996 

19% 
1996 
1995 

1994 
1993 


'  B«cauw  TiHe  3  is  an  annual  compik3tior>,  ttu  volume  and  ail  pcevious  vdumes 
should  be  retoned  as  a  permanent  retefence  source. 

'The  Joty  1.  19&5  edrtwn  o*  32  CfB  Pats  1-189  conloHis  o  rxjte  orty  (or 
Ports  1-39  inclusive  For  me  (ul  text  oT  ttw  Defense  AcquKition  Begulatnns 
in  Ports  1-39,  consud  me  mree  CFB  volumes  issued  as  o<  Xly  1,  1984,  contorwig 
mose  p^ts. 

>The  July  1,  1985  edMwo  o<  41  CfP  Chapters  1-1(»  contors  a  note  only 
(or  Ctxjpters  1  to  49  fKlusrve  For  tt»  KjN  text  o<  procurement  tegulalions 
m  Ctwpters  I  to  49  consult  ttw  eleven  CFB  volumes  issued  as  ot  >iy  1. 
1964  contonng  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1.  1990  to  Mar  31.  1995.  The  CFR  volume  ssued  Apr*  1.  1990,  should  be 
retoned. 

»No  omendmeoh  to  this  volume  were  promulgated  du»ig  the  period  July 
1,  1991  to  Jute  X.  1995.  The  CFR  volume  issued  July  1,  1991   should  be  retoned. 

♦No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1993  to  December  31,  1994.  The  CFB  volume  ssued  January  1,  1993,  should 
beretovied 

'No  amendments  to  this  volume  were  promulgoted  during  the  period  October 
1,  1993.  to  September  30.  1994.  The  CFR  volume  issued  October  1.  1993.  should 
beretavwd. 

•No  amendments  to  ths  volume  were  prorrxigoted  dur*ig  the  period  April 
1.  1994  to  March  31,  1995.  The  CFR  volume  issued  April  1  1994,  should  be 
retoned. 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch.  15)  and  the 
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available  to  tne "public  regulations  and  legal  notices  issued  by 
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by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
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publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
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The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
(January  2.  1994)  forward  Free  public  access  is  available  on  a 
Wide  Area  InformaUon  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can  access  the  database  by 
using  the  World  Wide  Web;  the  Superintendent  of  Documents 

home  page  address  is  http;//www.access.Bpo.gov/su docs/,  by 

using  focal  WAIS  client  software,  or  by  telnet  to 
swais.access.gpo.gov.  then  login  as  guest,  (no  password  required). 
Dial-in  users  snould  use  communications  software  and  modem  to 
call  (202)  512-1661;  type  swais.  then  login  as  guest  (no  password 
required).  For  general  information  about  GPO  Access,  contact  the 
GPO  Access  User  Support  Team  by  sending  Internet  e-mail  to 
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for  each  group  of^pages  as  actually  bound;  or  $1.50  for  each  issue 
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and  handling.  International  customers  please  add  25%  for  foreign 
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Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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THE  FEDER.VX.  KliGISTEK 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR;         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  puWic  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(Two  Sessions] 
WHEN:  January  23,  1996  at  9:00  am  and 

February  6.  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 


.anted  on  recycled  paper  containing  1004  pott  coniomer  waste 
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DEPARTMENT  OF  AGRICULTURE 

Agncuitu'-ai  Marketing  Service 

"  CFR  Parts  ^005,  ICH,  and  1046 
Docnet  Nc   AO-388~A8  e!  al  .  DA-94-121 

Milk  m  the  Carolina,  Tennessee  Valley, 
and  Louiswille-Lexington-Evansville 
Marketing  Areas,  Order  Amending  the 
Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

sjMMARv;  xhjs  final  rulc  amends  the 
pooling  standards  of  the  Tennessee 
Valley  and  Carolina  orders;  modifies  the 
marketing  areas  of  the  Tennessee  Valley 
and  Louisville-Lexington-Evansvillp 
orders;  changes  the  location  adjustnipnt 
under  the  Carolina  order  for  plants 
located  in  the  Middle  Atlantic 
marketing  area;  and  changes  the  base- 
paying  months  under  the  Carolina 
order.  The  amendments  are  based  upon 
industry  proposals  considered  at  a 
pubhc  hearing  held  on  January  4,  1995. 
Each  amended  order  was  approved  by 
more  than  two-thirds  of  the  producers 
voting  in  the  specified  marketing  area. 
E'^-EC^'VE  DATE:  February  16,  1996. 
FOR  FURTHER  l>«fO«MATlON  CONTACT: 
Nicholas  Mi-:;.>  :,    M,irv' 
USDA/AMS/Dairy  Division^  Order 
Formulation  Branch,  Room  2971.  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456, (202)  690-1932,   - 
SUPR-EMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 


certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
<i(  i  I  iriiance  with  the  law  and  requesting 
d  n.oCification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
cjf  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  November 
21,  1994;  published  November  25.  1994 
(59  FR  60574). 

Recommended  Decision:  Issued 
August  17.  1995;  published  August  24, 
1^94  fBO  FR  43986). 

h':nal  Decision:  Issued  December  4, 
1-95;  pubhshed  December  18,  1995  (60 
FR  h5023} 

Findings  and  Determmauonb 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
issued  and  when  they  were  amended. 
The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendiments  to  the  tentative  marketing 


agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  the  apphcable  rules  of  practice  and 
procedure  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas.  The 
minimum  prices  specified  in  the  orders, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  said  orders,  as  hereby 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk  which 
is  marketed  within  the  aforesaid 
marketing  areas  to  sign  a  proposed 
marketing  agreement  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  the  orders  is  the  only 
practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  orders  as  hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  orders  is  favored  by  at 
least  two-thirds  of  the  producers  who 
during  August  1995  were  engaged  in  the 
production  of  milk  for  sale  in  the 
aforesaid  marketing  areas. 

List  of  Subjects  in  7  CFR  Part  1005, 
1011, 1046 

Milk  marketing  orders. 
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Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  orders,  as  amended, 
and  as  hereby  further  amended,  as 
follows: 

1.  The  authority  citation  for  7  CFR 
parts  1005.  1011.  and  1046  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1005— MILK  IN  THE  CAROWINA 
Mi"-ETINGAREA 

2.  In  §  1005.7.  the  reference  "(d)"  in 
the  introductory  text  is  revised  to  read 
"(e)",  in  paragraph  (b)  the  words 
"Director  of  the  Dairy  Division"  and 
"Director"  are  revised  to  "market 
administrator"  wherever  they  appear, 
paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§1005.7    Pool  plant 

«         «         »         *         * 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  qualifications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  govenunental  agency  plant; 

(3)  A  plant  with  route  disposition  in 
this  marketing  area  that  is  located 
within  the  marketing  area  of  another 
Federal  order  and  that  is  fully  regulated 
under  such  order; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  but  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area:  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  tais  section  if  the  plant 
has  automatic  pooling  status  under 
another  Federal  order  or  if  the  plant 
meets  the  pooling  requirements  of 
another  Federal  order  during  the  month 
and  makes  greater  qualifying  shipments 
to  plants  regulated  under  such  other 
order  than  to  plants  regulated  under  this 
order. 


§1006.32    [Amended] 

3.  In  §  1005.32(a).  the  words  "March 
through  June"  are  revised  to  read 
"February  through  May"  wherever  they 
appear. 

4.  In  §  1005.53.  paragraph  (a)(6)  is 
redesignated  as  paragraph  (a)(7)  and 
revised,  and  a  new  paragraph  (a)(6)  is 
added  to  read  as  follows: 

§1005.53    Plant  location  adjustments  for 
handlers. 

***** 

(a)*   •   * 

(6)  For  a  plant  located  within  the 
Middle  Atlantic  Federal  Order 
Marketing  Area  (Part  1004).  the 
adjustment  shall  be  computed  by 
subtracting  the  base  zone  Class  I  price 
specified  in  §  1005.50(a)  from  the  Class 
I  price  applicable  at  such  plant  under 
the  Middle  Atlantic  Federal  Order;  and 

(7)  For  a  plant  located  outside  the 
areas  specified  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section,  the 
adjustment  shall  be  a  minus  2.5  cents 
for  each  10  miles  or  fraction  thereof  (by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator)  that  such  plant  is  from 
the  nearer  of  the  city  halls  in  Greenville, 
South  Carolina,  or  Charlotte  or 
Greensboro,  North  Carolina. 

§  1005.61    [Amended] 

5.  In  §  1005.61  paragraphs  (a) 
introductory  text  and  (a)(5),  the  words 
"July  through  February"  are  revised  to 
read  "June  through  January"  and  in 
paragraph  (b)  introductory  text  the 
words  "March  through  June"  are  revised 
to  read  "February  through  May". 

§§  1005.90  and  1005.91     (Amended] 

6.  In  §§  1005.90  and  1005.91,  the 
words  "March  through  June"  are  revised 
to  read  "February  through  May" 
wherever  they  appear. 

§1006.93    [Amended] 

7.  In  §  1005.93  paragraph  (b),  the 
words  "March  through  June"  are  revised 
to  read  "February  through  May" 
wherever  they  api}ear,  the  words 
"February  1"  are  revised  to  read 
"January  1",  and  in  paragraph  (e) 
introductory  text  the  words  "March  1" 
are  revised  to  read  "February  1". 

§1005.94    [Amended] 

8.  In  §  1005.94,  the  words  "February 
1"  are  revised  to  read  "January  1". 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

9.  Section  1011.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1011.2    Tennessee  Valley  Marketing  Area. 


(b)  In  Kentucky,  the  counties  of  Bell, 
Breathitt,  Clay,  Harlan,  Jackson,  Knott, 
Knox,  Laurel,  Leslie,  Letcher,  McCreary, 
Owsley,  Ferry,  Pulaski,  Rpckcastle,  and 
Whitley. 
*        *        •        •        • 

10.  In  §  lOli.7,  the  reference  "(d)"  in 
the  introductory  text  is  revised  to  read 
"(e)",  paragraph  (b)  is  revised, 
paragraph  (d)  is  redesignated  as 
paragraph  (e)  and  revised,  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§1011.7    Pool  plant 

***** 

(b)  A  plant,  other  than  a  plant 
described  in  paragraph  (a)  of  this 
section,  from  which  fluid  milk  products, 
except  filled  milk,  are  shipped  to  plants 
described  in  paragraph  (a)  of  this 
section  subject  to  the  following 
additional  conditions: 

(1)  During  the  months  of  August 
through  November,  January  and 
February,  such  shipments  must  equal 
not  less  than  60  percent  (40  percent 
during  the  months  of  December  and 
March  through  July)  of  the  total  quantity 
of  milk  approved  by  a  duly  constituted 
regulatory  agency  for  fluid  consumption 
that  is  received  during  the  month  at 
such  plant  from  handlers  described  in 

§  1011.9(c)  and  (d)  and  from  dairy 
farmers,  including  milk  that  is  diverted 
from  the  plant  pursuant  to  §  1011.13  but 
excluding  milk  diverted  to  the  plant; 

(2)  The  operator  of  a  plant  described 
in  this  paragraph  may  include  milk 
diverted  from  the  plant  to  plants 
described  in  paragraph  (a)  of  this 
section  for  up  to  one-half  of  the 
shipments  required  pursuant  to  this 
paragraph; 

(3)  A  plant  which  meets  the  shipping 
requirements  specified  in  this  paragraph 
during  the  months  of  July  through 
February  shall  be  a  pool  plant  during 
the  following  months  of  March  through 
June  unless  the  milk  received  at  the 
plant  does  not  continue  to  meet  the 
requirements  of  a  duly  constituted 
regulatory  agency,  the  plant  fails  to  meet 
a  shipping  requirement  instituted 
pursuant  to  paragraph  (b)(4)  of  this 
section,  or  a  written  application  is  filed 
by  the  plant  operator  with  the  market 
administrator  on  or  before  the  first  day 
of  any  such  month  requesting  that  the 
plant  be  designated  a  nonpool  plant  for 
such  month  and  for  each  subsequent 
month  through  June  during  which  it 
would  not  otherwise  qualify  as  a  pool 
plant;  and 

(4)  The  shipping  requirements 
described  in  paragraph  (b)(1)  and  (b)(3) 
of  this  section  may  be  increased  or 
decreased  up  to  10  percentage  points  by 
the  market  administrator  if  he  or  she 


UMI 


finds  that  revision  is  necessary  to  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  revision 
either  at  his  or  her  own  initiative  or  at 
the  request  of  interested  persons.  If  the 
investigation  shows  that  a  revision  may 
be  appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  arguments. 
***** 

(d)  A  plant  located  within  the 
marketing  area  (other  than  a  producer- 
handler  plant  or  a  governmental  agency 
plant)  that  meets  the  quaUfications 
described  in  paragraph  (a)  of  this 
section  regardless  of  its  quantity  of  route 
disposition  in  any  other  Federal  order 
marketing  area. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  pJnnt  with  route  disposition  in 
this  marketing  area  that  is  located 
within  the  marketing  area  of  another 
Federal  order  and  that  is  fully  regulated 
under  such  order; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  but  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  if  the  plant 
has  automatic  pooling  status  under 
another  Federal  order  or  if  the  plant 
meets  the  pooUng  requirements  of 
another  Federal  order  during  the  month 
and  makes  greater  qualifying  shipments 
to  plants  regulated  under  such  other 
order  than  to  plants  regulated  under  this 
order. 

§1011.13    [Amended] 

11.  In  §  1011.13  paragraph  (e)(3),  the 
words  "Director  of  the  Dairy  Division" 
and  "Director"  are  revised  to  read 
"market  administrator"  wherever  they 
appear. 

12.  Section  1011.52(a)(3)  is  revised  to 
read  as  follows: 

§  1011.52     ^'an!  iocation  adjustments  for 
handlers. 

(a)  •  •   • 

(3)  For  such  milk  which  is  physically 
received  at  a  plant  located  within  the 
Kentucky  counties  of  Bell,  Breathitt, 
Clay,  Harlan,  Jackson,  Knott,  Knox, 
Laurel,  Leslie,  Letcher,  McCreary, 
Owsley,  Perry,  Pulaski,  Rockcastle,  and 


Whitley,  the  Class  I  price  shall  be 
decreased  by  32  cents;  and 


PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EV  ANSVILLE 
MARKETING  AREA 

§1046.2     [Amended] 

13.  la  5  lu4b.2,  in  the  list  of  Kentucky 
counties,  the  word  "Pulaski"  is 
removed. 

Dated:  January'  2,  1996. 
Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 

Regulatory  Programs. 

[FR  Doc.  96-324  Filed  1-16-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adrrnistration 

14  CFR  Part  71 

[Airspace  Docket  Nc    9S- AGL-14] 

Amendment  ot  Class  E  a  rspae; 
Britton,  SO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies 
Class  E  airspace  at  Britton,  SD.  A 
nondirectional  radio  bacon  (NBD)  or 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  13  has 
been  revised  for  the  Britton  Municipal 
Airport.  The  intended  effect  of  this 
action  is  to  provide  controlled  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  and  1200  feet  AGL 
for  aircraft  executing  the  approach. 
EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996 

FOR  FURTHER  INFORMATION  CONTACT: 
Eieanor  J  Williams,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7568. 

SUPPLEMENTARY  'MFORMATION: 

Histor\ 

On  October  30.  1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  regulations  (14  CFR 
part  71)  by  modifying  the  Class  E 
airspace  area  at  Britton,  SD  (60  FR 
55226).  The  proposal  was  to  add 
controlled  i^irspace  to  accommodate  the 
revised  NDB  or  GPS  SIAP. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17,  1995,  and  effective 
September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  eiirspace  at 
Britton,  SD,  by  providing  additional 
controlled  airspace  for  aircraft  executing 
the  NBD  or  GPS  Runway  13  SLAP  at 
Britton  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  AGL  and  1200  feet  AGL  is  needed 
for  aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circimmavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigadon,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 
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§71.1     (AmefKJed] 

2.  The  incorporation  by  reference  in 
14  CFR  71  1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005    Chss  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth. 

•  •        •        •        • 

AGL  SD  E5  Britton,  SD  [Revised] 

Britton  Municipal  Airport 
(lat.  45°48'57"  N.  long.  97»44'39"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Britton  Municipal  Airport  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  bounded  on  the  west  by 
long.  ga'aCOO"  W..  on  the  north  by  lai. 
46''30'00"  N.,  on  the  east  by  long.  97°0O'0O" 
W..  and  on  the  south  by  lat.  44'>30'00"  N.. 
excluding  the  Fargo.  ND;  Watertown.  SD; 
'  Huron,  SD;  Aberdeen.  SD:  1,200  foot  Class  E 
airspace  areas  and  all  federal  airways. 

*  •         *         •         * 

Issued  in  Des  Plaines.  Illinois  on  December 
29.  1995. 

lefifrey  L.  Griffith, 

Acting  Manager.  Air  Traffic  Division. 
|FR  Doc  96-373  Filed  1-1&-96;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

43  CFR  Parts  505,  519,  520,  532,  533, 
and  552 

[APD  2800. 12A,  CHGE  69] 

-'  N  3090-AF87 

Ci-^f  ►  rji  Services  Administration 
^  :a-  sition  Regulation; 
n^D  ernentation  of  FASA  Small 
Business;  Protest,  Disputes  and 
Appeals;  Subcontractor  Payments 
R  jles,  and  Service  Contract  Funding 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  implement 
several  sections  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Pub.  L.  103-355)  which  related  to 
protests,  disputes  and  appeals; 
subcontractor  payments,  service 
contract  funding  and  small  business 
programs.  This  change  revises  the  GSAR 
to  accommodate  those  changes  and  to 
reflect  current  organizational  changes 
within  GSA.  In  addition,  GSA  Form 
2677,  Minority  Contract  Fact  Sheet,  is 


removed  and  GSA  Form  2689. 
Procurement  Not  Set  Aside,  is  revised  to 
illustrate  the  new  edition  of  the  form. 
EFFECTIVE  DATE:  December  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss,  Office  of  GSA 
Acquisition  Policy.  (202)  501-4764. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  to  the  Federal  Acquisition 
Regulation  (FAR)  and  makes 
organizational  changes  within  GSA. 

B.  Executive  Order  12866 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget  for 
review  because  it  is  not  a  significant 
rule  as  defined  in  Executive  Order 
12866,  Regulatory  Planning  and  Review. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  because  this  rule  is  not  a 
significant  revision  as  defined  in  FAR 
1.501-1. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
information  collection  or  recordkeeping 
requirements  that  require  the  approval 
of  0MB  under  44  U.S.C.  3501  et  seq. 
Therefore,  the  requirements  of  the 
Paperwork  Reduction  Act  do  not  apply. 

List  of  Subjects  in  48  CFR  Parts  505. 

519,  520,  532.  533,  and  552 

Government  procurement. 
Accordingly,  48  CFR  Parts  505,  519, 

520,  532,  533  and  552  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  505,  519,  520,  532,  533,  and  552 
continues  to  read  as  follows: 

Authority:  40  U  S  C.  486(c). 

PART  505— PUBLICIZING  CONTRACT 
ACTIONS 

2.  Section  505.303-70  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1),  (b)(2), 
and  (b)(3)(ii)  to  read  as  follows: 

505.303-70    Notification  of  proposed 
substantial  awards  and  awards  Involving 
Congressional  interest 

(a)*   •   * 

(1)  A  contract  with  the  Small  Business 
Administration  (the  8(a)  program) 
exceeding  or  estimated  to  exceed 
$100,000. 

***** 

(b)  *   *   * 

(1)  The  Office  of  Congressional  and 
Intergovernmental  Affairs  (S)  will  notify 
the  heads  of  contracting  activities  in 


writing  with  the  names  of  Members  of 
Congress  who  wish  to  be  notified  of  any 
or  all  contract  awards  in  excess  of 
$100,000  to  contractors  located  within 
their  district  or  State,  as  applicable. 
Upon  such  notification,  the  contracting 
activities  will  provide,  via  electronic 
mail,  facsimile  or  hand  delivery 
applicable  notices  of  award  to  S.  A  copy 
of  the  submittal  should  be  provided  to 
the  regional  congressional  liaison  office. 

(2)  Except  for  submittals  hand 
delivered  to  S,  the  submittal  must  be 
made  by  electronic  mail  or  facsimile 
transmission.  Except  for  contracts 
awarded  under  urgent  and  compelling 
circumstances,  notification  to  S  of  an 
award  must  made  on  the  same  day  that 
the  award  is  made  and  24  hours  before 
telephonic  notice  (if  applicable)  is 
provided  to  the  contractor.  If  the 
timefrafne  for  notification  to  S  cannot  be 
met,  the  Contracting  Director  must 
notify  S  by  telephone. 

(3)*   •   • 

(ii)  Identify  the  type  of  contract  and 
contractor  using  the  following  codes: 

(A)  DO  for  definite  quantity  contract. 

(B)  SC  for  schedule  contract. 

(C)  TC  for  indefinite  delivery  contract 
other  than  schedule. 

(D)  S  for  small  business  concern. 

(E)  SD  for  small  disadvantaged 
business  concern. 

(F)  WO  for  women-owned  small 
business  concern. 

(G)  O  for  other  than  a  small  business 
concern. 
***** 

3.  Part  519  is  amended  by  revising  the 
heading  to  read  as  follows: 

PART  519— SMALL  BUSINESS 
PROGRAMS 

4.  Section  519.001  is  revised  to  read 
as  follows: 

519.001     Definitions. 

Agency  small  business  technical 
advisors  (SBTAs)  as  used  in  this  part, 
means  the  individuals  designated  in 
wrriting  by  the  Office  of  Enterprise 
Development  (E).  In  addition  to  the 
duties  outlined  at  FAR  19.201(c),  the 
agency  small  business  technical 
advisors  perform  the  fimctions  of  the 
small  business  specialist  described  in 
FAR  19.506  (a)  and  (b)  and  19.705- 
4(d)(5). 

5.  Section  519.201  is  revised  to  read 
as  follows: 

519^1    General  policy. 

The  Associate  Administrator  for 
Enterprise  Development  (E)  may  make 
recommendations  to  the  contracting 
officer  as  to  whether  a  particular 
acquisition  should  be  awarded  under 


FAR  19.5  as  a  set-aside  or  under  i  .\R 
19.8  as  a  section  8(a)  award  directly  or 
through  the  SBTA. 

6.  Section  519.202-2  is  revised  to  read 
as  follows: 

519.202-2     Locating  sma!!  business 
sources. 

Contracting  officers  should  request 
assistance  from  SBTAs  in  locating  small 
business  sources. 

519.202-6     [Per^cved; 

7.  Section  519.202-5  is  removed. 

8.  Section  519.502-70  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

519.502-70     Review  ot  non-set-asrde 
determlnatior  s 

(a)  If  the  contracting  officer  decides 
that  a  procurement  that  is  expected  to 
exceed  $100,000  cannot  be  set  aside  for 
small  business,  the  reasons  for  the 
decision  must  be  recorded  on  the  GSA 
Form  2689,  Procurement  Not  Set  Aside. 
The  GSA  Form  2689  must  be  submitted 
to  the  SBTA  for  review  and 
coordination  with  the  SBA. 
***** 

(d)  Before  the  GSA  or  SBA  reviewing 
officials  provide  additional  small 
business  sources  to  the  contracting 
officer  when  requesting  reconsideration 
of  the  non-set-aside  determination,  the 
reviewing  officials  shall  contact  the 
sources  to  ensure  the  sources  are 
interested  in  submitting  offers  and  to 
obtain  information  regarding  the 
capability  of  the  sources  to  fulfill  the 
Government's  requirements.  The 
information  obtained  should  be 
provided  to  the  contracting  officer  for 
consideration. 


519.603     lAmdnOed] 

9.  Section  519.503  is  amended  in  the 
last  sentence  of  paragraph  (b)  format: 
"Small  Business  Class  Set-Aside 
Determination,"  by  removing  the  words 
"for  which  small  purchase  procedures 
are  to  be  used"  and  inserting  in  their 
place  "of  $100,000  or  less." 

519.602-3    [Amended] 

10.  Section  519.602-3  is  amended  by 
removing  the  office  symbol  "AU"  once 
in  paragraph  (a)  and  where  it  appears 
thi«e  times  in  paragraph  (b)  and 
inserting  office  symbol  "E"  in  its  place. 

11.  SuDpart  519.7  is  amended  by 
revising  the  heading  to  read  as  follows. 

Subpart  519  7     Sutx;ontracting  With 
Small  Business,  Small  Disadvantaged 
Business  and  Women-Owned  Small 
Busmess  Concerns 

12.  Section  519.708  is  revised  to  read 
as  follows: 


519.708    Solicitation  provisions  and 
contract  clauses 

(a)  The  Loniractmg  officer  shall  insert 
the  provision  at  552.219-72,  Notice  to 
Offerors  of  Subcontracting  Plan 
Requirements,  on  the  cover  page  of  the 
solicitation  if  the  solicitation  includes 
the  clause  at  FAR  52.219-9,  Small. 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan. 

(b)  The  contracting  officer  shall  insert 
the  provision  at  552.219-73, 
Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans,  in 
negotiated  solicitations  if  the 
solicitation  includes  the  clause  at  FAR 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan,  and  the  contract 
will  be  awarded  on  the  basis  of  an 
evaluation  of  technical  and/or 
management  proposals  and  cost  or  price 
proposals  using  source  selection 
procedures.  The  provision  does  not 
apply  to  (1)  solicitations  for  commercial 
products,  or  (2)  solicitations  where,  in 
the  judgment  of  the  contracting  officer, 
subcontracting  opportunities  are 
minimal. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  552.219-74,  Goals  for 
Subcontracting  Plan,  in  sealed  bid 
solicitations  if  the  solicitation  includes 
the  clause  at  FAR  52.219-9,  Small, 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan.  The  basic  provision  should  be 
used  when  the  contracting  officer  is  able 
to  realistically  establish  target  goals. 
Alternate  1  should  be  used  in  sealed  bid 
solicitations  when  the  contracting 
officer  cannot  establish  realistic  target 
goals  and  in  negotiated  solicitations  that 
include  the  clause  at  FAR  52.219-9  but 
do  not  include  the  provision  at  552.219- 
73. 

13.  Section  519.803-70  is  revised  to 
read  as  follows: 

519.803-70     Contracting  officer  evaluation 
of  recommendations  !or  8(a)  sei-aside(s). 

If  the  Associate  Administrator  for 
Enterprise  Development  (E)  or  the  SBTA 
recommends  that  a  procurement  be  set 
aside  for  award  under  the  8(a)  program 
and  the  contracting  officer  disagrees,  the 
contracting  officer  shall  discuss  the 
matter  with  the  official  that  made  the 
recommendation  before  making  a 
decision.  If  the  contracting  officer 
decides  not  to  award  the  contract  under 
the  8(a)  program  as  recommended,  the 
reasons  for  the  decision  must  be 
documented  for  the  record  as  required 
by  FAR  19.202  and  a  copy  of  the 
documentation  must  be  forwarded  to  E 


wathin  10  working  days  of  the 
contracting  officer's  decision. 

iRT  520— {RESERVED] 

14.  Part  520  is  removed  and  reserved. 


PART  532— CCN^ 

FINANCING 


c  ACTING 


15.  becuons  532.112  and  532.112-1 
are  added  to  read  as  follows: 

532.112    Payment  of  sut>contractors  under 
contracts  for  non-commercial  Items. 

532.112-1    Subcontractor  assertions  of 
nonpayment. 

Contracting  officers  who  determine 
that  a  certification  of  payment  of  a 
subcontractor  or  supplier  under  FAR 
32.112-1  is  inaccurate  in  any  material 
respect  shall  report  the  matter  to  the 
Office  of  Inspector  General.  If 
appropriate,  the  Office  of  Inspector 
General  will  forward  a  report  and 
recommendation  to  the  Department  of 
Justice. 

16.  Section  532.705-1  is  revised  to 
read  as  follows: 

532.705-1     Clauses  for  contracting  in 
advance  of  funds. 

The  contracting  officer  shall  insert  the 
clause  at  552.232-77,  Availability  of 
Funds,  in  solicitations  and  contracts  for 
services  which  are  "severable"  when 
the  contact,  or  a  portion  of  the  contract, 
will  be  chargeable  to  funds  of  the  new 
fiscal  year  and  the  circumstances 
described  in  the  prescriptions  for  the 
FAR  clauses  at  52.232-18  or  52.232-19 
do  not  apply. 

OART533— PPC'ES'S    DISPUTES, 
AND  APPEALS 

17.  In  Section  533.104  paragraph  (a) 
the  heading  is  revised  to  read:  "General 
procedures,"  the  FAR  cite  in  paragraph 
(a)(1)  is  revised  to  read  "FAR 
33.104(a)(3);"  remove  "25  workdays"  in 
paragraph  (a)(3)(v)  and  insert  "35 
days,";  revise  the  FAR  cite  in  paragraph 
(b)(5)  introductory  text  to  read  "FAR 
33.104(a)(2),  remove  the  words  "within 
7  calendar  days  of  receiving  this  notice" 
in  the  last  paragraph  of  (a)(5),  remove 
the  word  "calendar"  in  the  first 
sentence  of  paragraph  (b),  and  revise 
paragraphs  (c)  and  (d)  to  read  as  follows: 

533.104    Protests  to  GAO. 

***** 

(c)  Protests  after  award.  If  the  protest 
is  received  from  GAO  (not  from 
protester  or  any  other  party)  within  the 
time  periods  specified  in  FAR  33.104(c) 
contract  performance  must  be 
suspended  unless  the  HCA  determines 
in  writing  that  contract  performance  is 
in  the  best  interests  of  the  United  States 
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or  that  urgent  and  compelling 
circumstances  that  significantly  affect 
the  interests  of  the  United  States  do  not 
permit  waiting  for  the  GAO's  decision. 
The  written  determination  and  findings 
(D&F).  in  the  fonnat  shown  at  501.704- 
70(e)(2).  should  be  prepared  by  the 
contracting  officer  for  signature  of  the 
HCA.  The  D&F  must  be  concurred  in  by 
the  Regional  Counsel  (on  regional 
procurements),  and  the  appropriate 
AGC.  After  the  D&F  is  approved,  it  must 
be  returned  to  the  AGC  who  notifies 
GAO  of  the  agency's  findings  and 
intended  action  before  contract 
performance  is  authorized. 

(d)  Notice  to  GAO.  The  HCA 
responsible  for  the  solicitation, 
proposed  award,  or  award  of  the 
contract  must  report  to  the  Comptroller 
General  through  the  OGC  within  65 
days  of  receipt  of  the  GAO's 
recommendation  if  the  agency  has 
decided  not  to  comply  with  the 
recommendation.  The  report  must 
explain  the  reasons  why  the  GAO's 
recommendation  will  not  be  followed. 

533.105    [Amended] 

18.  In  section  533.10.'i  paragraph  la)(l) 
introductory  text,  remove  t-he  words 
"Resources  Management"  after  the  word 
"Information"  and  insert  in  their  place 
"Technology.  " 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

552.21 9-e    [Removed] 

19.  Section  552.21^-9  and  its 
Alternate  I  are  removed. 

552.219-16    [Removedl 

20.  Section  552.219-16  is.  removed. 

21.  Section  552.219-72  is  revised  to 
read  as  follows: 

552.21 9-72    Notice  to  Offerors  of 
Subcontracting  Plan  Requirements. 

As  prescribed  in  519.708(a).  insert  the 
following  provision: 

NOTICE  OF  OFFERORS  OF 
SUBCONTRACTING  PLAN  REQUIREMENTS 
(DEC  1995) 

The  General  Services  Administration 
(GSA)  is  committed  to  assuring  that 
maximum  practicable  oppwrtunity  is 
provided  to  small,  small  disadvantaged,  and 
women-owned  small  busmess  concerns  to 
participate  in  the  performance  of  this 
contract  consistent  with  its  efficient 
performance.  GSA  expects  any 
subcontracting  plan  submitted  pursuant  to 
FAR  52.219-9.  Small.  Small  Disadvantaged 
and  Women  0\vned  Small  Business 
Subcontracting  Plan  to  reflect  this 
commitment.  Consequently,  an  offeror,  other 
than  a  small  business  concern,  before  being 
awarded  a  contract  exceeding  $500,000 
(Si  .000.000  for  construction)  will  be  required 


to  demonstrate  that  its  subcontracting  plan 

represents  a  creative  and  innovative  program 

for  involving  small,  small  disadvantaged,  and 

women-owned  small  business  concerns  as 

subcontractors  in  the  performance  of  this 

contract 

(End  of  Provision) 

552.219-73    [Amended] 

22.  In  section  552.219-73 
mtroductory  text  revise  the  GSAR  cite  to 
read  ■519.70.8(b).'  and  revise  the  date  of 
the  clause  to  read  'DEC  1995";  in 
paragraph  (b)  of  the  clause  remove  the 
GSAR  cite  '552.2 19-9(d)"  and  insert  in 
its  place  "FAR  52.219-9(dj.  "  Also  in 
paragraph  (b)  second  sentence,  revise 
the  phrase  'Small  Business"  to  read 

Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business  ",  in 
paragraph  (c)(1)  remove  "552.219-9" 
and  insert  in  its  place  "FAR  52.219-9." 

S52.219-74    [Amended] 

23.  In  section  552.219-74 
introductory  text,  revise  the  GSAR  cite 
to  read  "519.708(c),"  revise  the  clau.se 
date  to  read    (DEC  1995)."  in  paragraph 
(a)(1)  of  the  clause  remove  all  the  text 
after  the  word  "at"  at  the  end  of 
paragraph  (a)(1)  and  insert  in  its  place 
"FAR  52.219-9.  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Sutx;ontracting  Plan;  '  in 
paragraph  la)(2)  remove  '552.219-9{d)" 
and  insert  in  its  place  "FAR  52.219- 
9(d);  in  paragraph  (c)(1)  remove 
"552.219-9"  and  insert  in  its  place 

FAR  52.219-9." 

Dated;  December  14.  1995. 
Ida  M.  Ustad. 

Associate  Administrator  for  Acquisition 
■  Policy. 
[FR  Doc.  96-265  Filed  1-16-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  92-29;  Notice  9] 

RIN2127-AF96 

Federal  Motor  Vehicle  Safety 
Standards;  Stability  and  Control  of 
Medium  and  Heavy  Vehicles  During 
Braking 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule,  notice  to  extend  time 
period  for  petitions  for  reconsideration. 

SUMMARY:  This  document  extends  the 
period  of  time  to  submit  petitions  for 
reconsideration  of  a  final  rule  published 


on  December  13,  1995  that  responded  to 
petitions  for  reconsideration  of  a  final 
rule  that  amended  Standard  No.  105, 
Hydraulic  Brake  Systems,  and  Standard 
No.  121.  Air  Brake  Systems,  to  require 
medium  and  heavy  vehicles  be 
equipped  with  an  antilock  brake  system 
(ABS). 

DATES:  Petitions  for  Reconsideration: 
Any  petitions  for  reconsideration  of  the 
December  13.  1995  final  rule  must  be 
received  by  NHTSA  no  later  than 
lanuary  29.  1996. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  Docket  No.  92-29,  Notice 
7  and  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street.  S\V.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marvin  L.  Shaw,  NCC-20,  Rulemaking 
Division,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
SW.,  Washington,  DC  20590  (202)  366- 
2992. 

SUPPLEMENTARY  INFORMATION:  On 
December  13.  1995.  NHTSA  published  a 
final  rule  responding  to  petitions  for 
reconsideration  of  final  rules  addressing 
the  brake  performance  of  medium  and 
heavy  vehicles.  (60  FR  63965).  The 
December  final  rule  required  petitions 
for  reconsideration  to  be  submitted  no 
later  than  January  12.  1996. 

On  December  5.  1995.  NHTSA 
published  a  final  rule  that  amended 
NHTSA's  procedural  rules.  (60  FR 
62221)  Among  other  things,  that  rule 
provided  that  the  agency  will  accept 
petitions  for  reconsideration  of  a  final 
rule,  if  they  are  received  not  more  than 
45  days  after  the  publication  of  the  final 
rule.  Previously,  petitions  for 
reconsideration  had  to  be  received  not 
more  than  30  days  following  publication 
of  a  final  rule. 

NHTSA  inadvertently  did  not  apply 
this  new  procedural  amendment  to  the 
December  13.  1995  final  rule  that 
addressed  heavy  vehicle  brake 
performance.  Given  that  the  new 
procedural  amendments  should  have 
applied  to  that  notice,  the  agency  is 
extending  the  period  of  time  that 
interested  parties  may  submit  petitions 
for  reconsideration  an  additional  15 
days.  Accordingly,  any  petitions  for 
reconsideration  of  the  December  13. 
1995  final  rule  must  be  received  by 
NHTSA  no  later  than  January  29,  1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  96-^39  Filed  1-11-96;  2:23  pm] 

BILLMO  CODE  4«10-«»-P 


1153 


Proposed  Rules 


Federal  Register 
Vol.  61.  No.  11 
Wednesday,  January  17.  1996 


UMI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjilc  of  the  prooosea 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
mle  making  prior  to  the  adoption  of  tne  fmai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service  and 
Community  Development 

Rural  Business  and  Cooperative 
Development  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1944 

Pi-ocessing  Requests  tor  Section  515 
Rural  Rental  Housing  (RRH)  Loans 

AGENCIES:  Rural  Housing  Service  and 
Community  Development,  Rural 
Business  and  Cooperative  Development 
Service,  Rural  Utilities  Service,  and 
Farm  Service  Agency.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Housing  Service 
(RHS),  formerly  Rural  Housing  and 
Community  Development  Service 
(RHCDS),  a  successor  Agency  to  the 
Farmers  Home  Administration  (FmHA), 
proposes  to  amend  its  regulations  for 
processing  loan  requests  for  Rural 
Rental  Housing  (RRH)  assistance.  This 
action  is  taken  to  strengthen  the  priority 
point  system  and  improve  loan 
processing  procedures  to  better 
accomplish  the  program's  purpose  of 
providing  rental  housing  to  rural  areas 
of  greatest  need. 

DATES:  Written  comments  on  this 
Proposed  Rule  must  be  received  on  or 
before  March  8,  1996. 
ADDRESSES:  Submit  written  comments, 
in  duplicate,  to  the  Office  of  the  Chief, 
Regulation  Analysis  and  Control 
Branch.  Rural  Housing  Service.  U.S. 
Department  of  Agriculture.  Ag  Box 
0743,  14th  Street  and  Independence 
Avenue.  S.W.,  Washington,  DC  20250 
All  written  comments  vdll  be  available 
for  public  inspection  at  the  above 
address  during  norma!  working  hours 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Armour,  Loan  Specialist,  Multi- 
Family  Housing  Processing  Division, 


Rural  Housing  Service,  USDA,  Room 
5349— South  Building.  Ag  Box  0781, 
Washington,  D.C.  20250,  telephone 
(202)  720-1608. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12886  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  use.  Chapter  35  and  have  been 
assigned  OMB  control  number  0575- 
0047.  in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  proposed 
rule  does  not  impose  any  new 
information  collection  requirements 
from  those  approved  by  OMB. 

Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  state  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  Sub-title  H  of  Title 
II  of  Pub.  L.  103-354  must  be  exhausted 
before  bringing  suit  in  court  challenging 
action  taken  imder  this  rule. 

Unfunded  Mandate  Reform  Act 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
generally  must  prepare  a  written 
statement,  including  a  cost -benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 


more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  IT  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Programs  AflFected 

The  affected  program  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.415.  Rural  Rental 
Housing  Loans. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  part 
3015.  subpart  V,  this  program  is  subject 
to  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RHS  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Enviroiunental  Policy  Act  of 
1969,  Pubhc  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signatiu*  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program. 

BackgroundyDiscussion 

RHS  utilizes  a  point-score  system  to 
prioritize  rural  areas  according  to  their 
potential  need  for  RRH  assistance,  based 
on  statutory  requirements  and 
preferences.  Priority  points  ranging  from 
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0  to  40  are  assigned  to  nxral  counties 
and  places  based  on  their  rural  median 
household  income  compared  to  the 
state's  rural  median  income;  priority 
points  ranging  from  0  to  40  are  similarly 
assigned  based  on  the  county's  or 
place's  percentage  of  substandard 
housing  compared  to  the  state's 
percentage.  In  addition,  points  are  used 
to  accomplish  two  preferences  required 
by  statute:  (1)  Section  515{z)  of  the 
Housing  Act  of  1949  (7  U.S.C.  1485(z)) 
requires  the  Secretary  to  give  preference 
to  any  project  that  will  serve  the  needs 
of  a  rural  community  located  20  or  more 
miles  from-  an  urban  area.  Twenty-five 
points  are  given  for  this  purpose.  (2) 
Section  515(j)  of  the  Housing  Act  of 
1949  (7  U.S.C.  1485(j))  requires  that. 
"For  the  purpose  of  achieving  the 
lowest  cost  in  providing  units  in  newly 
constructed  projects  assisted  under  this 
section,  the  Secretary  shall  give  a 
preference  in  entering  into  contracts 
under  this  section  for  projects  which  are 
to  be  located  on  specific  tracts  of  land 
provided  by  states,  units  of  local 
government,  or  others  if  the  Secretary 
determines  that  the  tract  of  land  is 
suitable  for  such  housing,  and  that 
affording  such  preference  will  be  cost 
effective."  Five  points  are  given  to 
accomplish  this  preference. 

Recent  findings  indicate  that  the 
priority  point  system  is  not  always 
effective  in  directing  RRH  funds  to  rural 
areas  with  the  greatest  need  for 
affordable  housing.  One  reason  cited  for 
this  is  that,  by  awarding  25  points  for 
proposals  located  20  or  more  miles  from 
an  urban  euea,  other  eligible  rural 
communities  with  equal  or  higher 
scores  for  income  and  substandard 
housing,  and  with  comparable  or  greater 
demand,  have  been  excluded  from 
successfully  competing  for  funds.  The 
large  number  of  points  given  for  the 
mileage  preference  has  also  led,  in  some 
cases,  to  the  development  of  units  in 
remote  areas  with  insufficient  demand, 
resulting  in  slow  rent-up  and/or 
vacancy  problems.  Another  concern  is 
the  overdevelopment  of  these  high- 
pointed  areas  because  of  the 
competition  to  submit  preapplications 
with  the  highest  point  score. 

Recent  regulatory  revisions  have 
addressed  the  latter  concern.  Effective 
October  1.  1993.  (58  FR  44255)  the 
Agency  implemented  its  "build  and  fill" 
policy  which  prohibits  the  authorization 
of  RRH  units  in  communities  where 
similar-type  unitsare  already  approved, 
under  construction,  or  have  not 
achieved  their  projected  occupancy 
level;  or  where  similar-type  units  are 
experiencing  vacancy  problems  or  have 
a  Servicing  Market  Rate  Rent.(SMR) 
pending  or  in  effect.  This  policy  has 


been  effective  in  deterring 
overdevelopment  of  high-pointed  areas 
and  vfill  continue  to  be  followed  by  the 
Agency. 

To  address  concerns  that  the  large 
number  of  points  awarded  to  proposals 
located  20  or  more  miles  from  urban 
areas  has  excluded  other  eligible  rural 
areas,  we  propose  to  reduce  the  number 
of  p>oints  for  this  factor.  This  will  enable 
more  areas  to  compete  on  the  basis  of 
income  and  substandard  housing. 

The  Agency  will  continue  to  award  5 
points  for  proposals  with  donated  land. 
However,  we  propose  to  modify  this 
section  to  award  5  points  for  proposals 
with  donated  land  or  proposals  that 
provide  grants  for  at  least  10  percent  of 
the  total  development  cost. 

A  recent  legislative  amendment 
contained  in  H.R.  3838  and  S.  2049  in 
FY  95  which  would  have  allowed  the 
Secretary  to  discontinue  the  priority 
point  system  and.  instead,  select  rural 
areas  for  RRH  assistance  based  on 
objective  criteria,  failed  to  be  enacted. 
The  Agency  supports  and  continues  to 
seek  this  statutory  authority,  which 
would  give  RHS  more  flexibility  in 
directing  Section  515  funds  to  rural 
eireas  of  greatest  need.  The  regulatory 
revisions  in  this  proposed  rule  partially 
address  concerns  raised  over  the 
priority  point  system.  To  fully  address 
these  concerns,  statutory  changes  are 
needed.  The  proposed  revisions 
represent  an  improved  system  based 
upon  significant  input  from  the  public 
and  RHS  field  employees. 

In  addition  to  the  revisions  to  the 
priority  point  system,  we  are  proposing 
modifications  to  the  market  analysis 
requirements  and  the  market  review 
process.  The  changes  are  intended  to 
improve  the  Agency's  ability  to  evaluate 
market  demand  and  reduce  the  risk  of 
developing  units  in  areas  with 
insufficient  demand. 

In  recent  years  Section  515  funding 
levels  have  been  severely  reduced  while 
the  need  and  demand  for  affordable 
rental  units  in  rural  areas  continues  to 
grow.  To  develop  as  many  RRH  units  as 
possible,  it  has  become  increasingly 
important  to  develop  partnerships  with 
state  and  local  communities  and  other 
parties  with  an  interest  in  developing 
low-income  housing.  The  proposed  rule 
includes  guidance  on  loan  proposals  in 
which  the  Agency  is  participating  with 
other  funding  sources. 

1.  The  following  revisions  are 
proposed  to  the  priority  point  system: 

a.  The  Agency  plans  to  award  10 
points  for  proposals  that  will  serve  rural 
communities  20  or  more  miles  from  an 
urban  area.  Ten  points  gives  preference 
to  truly  rural  areas  but  is  not  so  great 


that  it  excludes  other  rural  communities 
from  competing. 

b.  The  Agency  is  proposing  to  award 
priority  points  for  loan  requests  in  areas 
with  the  highest  share  or  percentage  of 
rural  renter  households  at  or  below  60 
percent  of  the  county  median  income 
who  are  paying  in  excess  of  30  percent 
of  their  household  income  for  rent. 
Along  with  income  and  substandard 
housing,  this  is  a  statistically 
measurable  indicator  of  potential  need 
for  affordable  housing.  A  further 
consideration,  however,  is  whether  the 
need  is  for  additional  units  or  for 
additional  subsidies  to  make  existing 
units  more  affordable.  The  Agency's 
build  and  fill  policy  prohibits 
development  of  new  units  if  the  need  is 
for  rent  subsidies  and  not  for  additional 
units.  If  this  option  is  implemented, 
points  will  be  calculated  in  a  manner 
consistent  with  the  method  used  for 
income  and  substandard  housing. 

2.  The  Agency  is  inviting  comments 
on  the  following  additional  factors 
which  are  being  considered  for 
inclusion  in  the  priority  point  system. 
These  changes  are  not  included  in  the 
proposed  rule  text;  however,  the  Agency 
is  interested  in  comments,  for  and 
against  the  proposed  changes,  and  may 
include  some  form  of  the  changes  in  the 
final  rule. 

a.  To  maximize  program  funds, 
encourage  partnerships  with  states  and 
local  communities,  and  provide  service 
to  areas  and/or  households  that  are 
underserved.  we  are  considering 
awarding  points  for  proposals  that  are 
partially  funded  from  other  sources. 
Proposals  would  be  subject  to  specific 
conditions:  (1)  The  total  debt  service 
would  need  to  be  comparable  to  that  of 
a  RHS  loan;  (2)  For  limited  profit 
borrowers,  the  profit  base  for 
determining  return  to  owner  would  be 
made  in  accordance  with  §  1944.215(n). 
The  borrower  contribution  would  be 
based  on  the  total  development  cost  or 
security  value  and  could  not  exceed  the 
3  or  5  percent  borrower  contribution 
required  by  §  1944.213  (b),  except  as 
permitted  by  §  1944.215  (n);  (3)  The 
total  of  all  loans  and  grants  could  not 
exceed  the  amount  needed  to  make  the 
project  affordable;  and  (4)  Construction 
would  be  subject  to  the  cost 
containment  provisions  of  §  1944.215(a). 

b.  To  ensure  that  underserved  areas 
receive  consideration,  the  Agency  is 
considering  awarding  points  to  projects 
located  in  underserved  counties 
identified  by  the  Secretary  using 
specific,  objective  criteria.  Points 
awarded  under  this  provision  would  be 
retained  even  if  the  preapplication  is 
not  authorized  in  the  fiscal  year  the  area 
was  designated  underserved.  This  factor 
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would  not  be  implemented  if  the  set 
aside  for  targeted  areas  is  included  in 
the  program  reauthorization  in  the 
future. 

c.  We  are  soliciting  comments  on  the 
merits  of  modifying  the  present  method 
of  awarding  points  for  income  and 
substandard  housing.  The  Agency 
presently  awards  points  for  income 
based  on  the  county's  or  area's  rural 
median  income  compared  to  the  State's 
rural  median  income.  The  method 
under  consideration  awards  points  for 
income  based  on  the  place's  or  county  s 
share  of  rural  households  with  incomes 
at  or  below  60  percent  of  the  county 
rural  median  income.  The  place's  or 
county's  share  would  be  based  on  one 
of  three  different  approaches,  which 
produce  different  results  in  point  scores 
The  first  approach  calculates  the 
percentage  of  nu"al  households  at  or 
below  the  county  rural  median  mcome 
as  a  percentage  of  the  place's  or  county's 
total  rural  households.  For  example,  in 
County  1,  Place  A  has  1.600  households. 
of  which  450  are  at  or  below  60  percent 
of  the  county  rural  median  mcome. 
Place  A  has  a  percentage  of  28  for 
income  (450/1.600).  Place  B.  with  9,000 
households  and  450  households  at  or 
below  60  percent  of  the  county  rural 
median  income,  has  a  percentage  of  5 
for  income  (450/9,000).  Using  this 
approach,  although  both  places  have  the 
same  number  of  households  at  or  below 
60  percent  of  county  rural  median,  Place 
A  would  receive  the  higher  number  of 
priority  points  for  income.  The  second 
approach  calculates  the  place  s 
percentage  of  rural  households  at  or 
below  60  percent  of  the  county  rural 
median  income  as  a  percentage  of  the 
county's  total  rural  households  at  or 
below  60  percent  of  the  county  rural 
median  income.  Using  the  same  two 
places  as  an  example,  if  County  1  has  a 
total  of  1,200  rural  households  that  are 
at  or  below  60  percent  of  the  county 
rural  median  income,  both  Place  A  and 
Place  B  would  have  a  percentage  for 
income  of  37.5  (450/1.200)  and  would 
score  the  same  number  of  priority  points 
for  income.  The  county's  percentage 
would  be  calculated  as  a  percentage  of 
the  State's  total.  The  third  approach 
calculates  the  percentage  of  the  place's 
or  county's  rural  households  at  or  below 
60  percent  of  the  county  rural  median 
income  as  a  percentage  of  the  State's 
total  rural  households  at  or  below  60 
percent  of  the  county  rural  median 
income.  Continuing  with  the  same 
example,  if  the  State  has  a  total  of 
200,000  households  that  are  at  or  below 
60  percent  of  the  county  rural  median 
income.  Place  A  and  Place  B  would 
again  have  the  same  percentage  of  the 


total  (450/200.000)  and  score  the  same 
number  of  priority  points.  However, 
Place  C  in  County  2,  with  a  population 
of  8.000  and  800  households  at  or  below 
60  percent  of  the  county  rural  median 
income,  has  a  higher  percentage  of  the 
State's  total  than  Places  A  and  B  and 
scores  a  higher  number  of  priority 
points.  The  Agency  would  like 
comments  on  the  merits  of  considering 
ihe  place's  ui  county's  share  jf 
households  at  or  below  60  percent  of  the 
county  niial  median  income  and,  if 
implemented,  which  of  the  three 
approaches  should  be  used  as  the  basis 
for  calculating  the  place's  and  county's 
percentage.  The  third  approach,  which 
calculates  the  place's  or  county's 
percentage  as  a  percentage  of  the  State's 
total,  has  the  potential  of  directing 
points  to  larger  rural  communities  or 
counties  but  would  reach  the  largest 
numbers  of  households  that  are  at  or 
below  60  percent  of  the  county  rural 
median  income.  Based  on  the  comments 
received,  the  Agency  will  decide  if  the 
proposed  method  should  be 
implemented  and,  if  so.  which  of  the 
three  approaches  for  calculating  points 
should  be  used.  The  method  and 
approach  that  is  used  to  award  points 
for  income  will  also  be  used  to  award 
points  for  substandard  housing  and  for 
rent  overburden  if  the  rent-overburden 
option  is  implemented.  Again,  the  three 
approaches  for  calculating  percentages 
for  income,  substandard  housing,  and 
rent-overburden  are:  (1)  as  a  percentage 
of  the  place's  or  county's  total 
households;  (2)  as  a  percentage  of, 
respectively,  the  county's  total  rural 
households  at  or  below  60  percent  of  the 
county  rural  median  income,  the 
county's  total  rural  households  in 
substandard  housing,  or  the  county's 
total  riiral  households  at  or  below  60 
percent  of  income  paying  in  excess  of  30 
percent  of  their  income  for  rent;  and  (3) 
as  a  percentage  of.  respectively,  the 
States  total  rural  households  at  or 
below  60  percent  of  county  rural 
median  income,  the  State's  total  rural 
households  in  substandard  housing,  or 
the  State's  total  rural  households  at  or 
below  60  percent  of  county  rural 
median  income  who  are  pajdng  in 
excess  of  30  percent  of  their  income  for 
rent. 

3.  The  Agency  is  considering 
implementing  a  preUminary 
preapplication  stage  and/or  preliminary 
market  analysis  process.  The  objective  is 
to  require  sufficient  information  to 
enable  the  Agency  to  make  a 
preliminary  determination  of  eligibility 
and  feasibility,  while  reducing  the  cost 
to  the  applicant  for  proposals  that  lack 
sufficient  priority  for  funding,  as  well  as 


reducing  Agency  review  time.  Proposals 
that  appear  to  be  eligible  and  feasible, 
and  have  sufficient  priority  to  be 
potentially  funded  within  24  months, 
would  be  invited  to  submit  a  full 
preapplication  and/or  market  study.  No 
further  preapplications  would  be 
considered  for  the  market  area  pending 
receipt  of  the  complete  preapplication 
and/or  market  study  within  a  specified 
timeframe.  Further  processing  would  be  ' 
based  on  a  full  eligibiUty  and  feasibility 
review. 

We  are  considering:  (1)  A  simplified 
preliminary  preapplication  stage, 
including  a  simplified  preliminary 
market  analysis,  or  (2)  A  full 
preappUcation  with  a  simpUfied  market 
analysis.  If  the  second  option  is 
implemented,  a  full  market  analysis  will 
be  required  for  the  eUgibiUty  and 
feasibility  determination. 

Information  required  at  the 
preliminary  preapplication  stage  would 
include: 

a.  A  description  of  the  proposed 
project:  type;  number  and  bedroom  size 
of  units;  related  facilities,  if  any;  loan 
amount;  nimaber  of  RA  units  requested; 
and  number  of  units  that  will  be 
targeted  for  Low-Income  Housing  Tax 
Credits  (LIHTC). 

b.  Site  information:  site  plan; 
evidence  of  site  control;  evidence  that 
the  site  is,  or  will  be,  appropriately 
zoned;  evidence  of  existing,  or  soon  to 
be  available,  utilities;  and  location  map 
showing  relationship  to  faciUties  and 
services. 

c.  Preliminary  budget  and 
construction  cost  figiues. 

d.  Preliminary  apphcant  eligibility 
information:  draft  organizational  papers 
and  financial  statements  for  each 
principal. 

e.  Preliminary  plans  and 
specifications. 

f.  Preliminary  market  information: 

(1)  A  description  of  the  community 
(population  growth  or  decline,  current 
economic  conditions,  types  of 
employment,  services  and  facilities). 

(2)  The  number  of  nouseholds  by 
tenure  (owner  or  renter)  and  income. 

(3)  A  survey  of  existing  rental  units 
including  rent  structure,  vacancies,  and, 
when  possible,  rent-up  history  and 
extent  of  waiting  lists.  The  survey  must 
include  all  RHS  and  similar  assisted 
multifamily  units  and  a  representative 
sampling  of  conventionally  financed 
multifamily  units. 

4.  The  Agency  intends  to  establish  a 
minimum  priority  point  score  of  30  for 
retaining  preapplications.  The  State 
Director  will  have  the  authority  to 
establish  a  higher  or  lower  threshold  by 
state,  county,  or  other  division,  which 
must  be  published  in  a  State  Instruction. 
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5.  Section  1944.211  (a)(15)  is  added  to 
include  speclBc  eligibility  requirements 
for  existing  or  former  RHS  borrowers. 

6.  Section  1944.213  (fl(3)  is  revised  to 
clarify  that  the  provisions  of  this  section 
apply  to  both  preapplications  and 
applications. 

7.  Section  1944.231  (c)(5)  is  revised  to 
permit  states  to  use  a  computerized 
tracking  system  to  supplement  or 
replace  Form  FmHA  1905-11. 
"Application  and  Processing  Card  - 
Association",  provided  tracking 
requirements  are  met. 

8.  Section  1944.231  (i)  is  revised  to 
clarify  that  the  next  preapplication 
selected  for  further  processing  is  the 
highest  ranked  preapplication  as  of  the 
date  that  processing  levels  permitted 
(i.e..  as  of  the  date  that  one  or  more 
loans  were  obligated,  making  sufficient 
funds  available  within  authorized 
funding  limits). 

9.  Section  1944.233,  "Participwtion 
with  other  funding  sources",  is  added  to 
provide  guidance  on  RRH  loans  that  are 
funded  jointly  by  RHS  and  other 
partners  with  interests  in  developing 
low-income  housing.  With  reduced 
program  levels,  joint  funding  allows  the 
Agency  to  develop  the  maximum 
possible  number  of  units. 

10.  Section  1944.234.  "Actions  prior 
to  loan  approval",  is  added  to  clarify 
that  eligibility  and  feasibility 
requirements  must  be  reviewed  prior  to 
loan  approval. 

11.  Exhibit  A-7  is  modified  to: 

a.  Require  documentation  regarding 
the  availability  of  other  credit  at. the 
servicing  official's  discretion. 

b.  Allow  the  State  Director  to 
authorize  use  of  a  market  survey  for 
small  projects  of  12  or  fewer  units. 

c.  Specify  that  the  market  analysis 
must  address  need  and  demand  for  both 
family  and  elderly  households.  The 
proposed  complex  type  (family  or 
elderly)  will  be  determined  by  the 
greater  need  of  the  market. 

12.  Revisions  are  proposed  to  Exhibit 
A-8,  "Outline  of  a  Professional  Market 
Study",  to:  (1)  Modify  the  demand 
forecast;  (2)  place  more  emphasis  on  the 
recommended  unit  mix  based  on  an 
analysis  of  household  sizes  and  the  unit 
mix  of  existing  units;  (3)  allow  current 
year  estimates  from  reliable  sources, 
which  must  be  identified  by  the  analyst; 
and  (4)  require  the  analyst  to  include 
analytical  text  with  the  demographic 
data. 

Summary  of  Proposed  Changes  for 
Comments 

Following  is  a  summary  of  the  major 
changes  in  this  rule  for  which 
comments  are  invited: 
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1 .  A  reduction  in  priority  points  from 
25  points  to  10  for  proposals  that  will 
be  located  20  or  more  miles  from  an 
ineligible  area. 

2.  A  proposal  to  award  priority  points 
based  on  the  area's  share  of  the  state's 
or  county's  total  income-eligible 
households  who  are  paying  in  excess  of 
30  percent  of  their  household  income 
for  rent. 

3.  While  not  included  in  the  text  of 
the  proposed  rule,  the  Agency  is 
inviting  comments  on  the  merits  of: 

a.  Changing  the  method  of  awarding 
priority  points  for  income  from  the 
current  method  of  comparing  the  place's 
or  county's  rural  median  income  to  the 
state's  nu^l  median  income  to  a  method 
that  takes  into  consideration  the  place's 
or  county's  share  of  households  below 
60  percent  of  the  county  rural  median 
income.  Three  approaches  are  being 
considered  for  calculating  the  place's  or 
county's  share:  as  a  percentage  of  the 
place's  or  county's  total  households:  as 

a  percentage  of  the  county's  total  rural 
households  below  60  percent  of  the 
county  rural  median  income;  or  as  a 
percentage  of  the  state's  total  rural 
households  below  60  percent  of  the 
county  rural  median  income.  If  the 
revised  method  is  implemented,  the 
same  approach  selected  for  calculating 
the  place's  or  county's  percentage  will 
be  implemented  for  substandard 
housing  and  for  rent-overburden  if, 
based  on  comments  received,  the 
Agency  determines  that  rent-overburden 
will  be  added  to  the  priority  point  score 
system. 

b.  Awarding  points  for  proposals  that 
will  be  partially  funded  from  other 
sources. 

c.  Awarding  points  for  proposals  that 
will  be  located  in  underserved  areas 
identified  by  the  Secretary. 

4.  Implementation  of  a  preliminary 
preapplication  and/or  market  analysis 
process. 

5.  A  revision  to  the  market  analysis 
requirements  that  will  permit  the  State 
Director  to  authorize  the  use  of  a  market 
survey  for  small  proposals  of  12  or  less 
units  under  certain  conditions. 

6.  A  requirement  that  the  market 
analysis  address  both  family  and  elderly 
need  and  demand,  which  will  be  used 
in  determining  the  type  of  project  that 

is  proposed. 

Implementation  Proposal 

The  subject  rule  proposes  changes  to 
the  manner  in  which  preapplications 
are  processed,  including  the  priority 
point  system.  The  Agency  intends  to 
implement  the  revised  priority  point 
system  on  October  1,  1996.  As  of  that 
date,  all  preapplications  on  hand,  where 
an  AD-622  inviting  a  formal  application 


has  not  been  issued,  will  be  subject  to 
the  revised  system.  All  preapplications 
will  be  rerated  and  reranked  based  upon 
the  priority  point  system  in  the  final 
rule  without  regard  to  previous  priority 
processing  score  or  ranking.  We  do  not 
intend  to  "grandfather"  existing 
preapplications  or  have  a  "phase-in" 
period.  RHS  recognizes  the  impact  of 
this  action  on  preapplications  which  are 
in  process.  Potential  applicants  should 
be  aware  of  the  proposed  changes  when 
they  are  developing  a  proposal.  RHS 
loan  officials  are  encouraged  to  include 
information  on  the  proposed  changes  to 
potential  applicants.  All  other 
provisions  of  the  final  rule  will  become 
effective  30  days  after  publication  of  the 
final  rule. 

List  of  Subjects  in  7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Handicapped,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate 
income  housing — Rental,  Mortgages, 
Nonprofit  organizations,  Rent  subsidies. 
Rural  housing. 

Therefore,  as  proposed,  part  1944, 
chapter  XVIII,  title  7,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  U  S  C  14fl9 

Subpart  E—Ru-a   Re-.d  a^a  Rural 
Cooperative  '-ousipq  .  jan  Poiic.es, 
Procedures,  and  Authorizations 

2.  Section  1944.211  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2)  and  adding  paragraph 
(a)(15)  to  read  as  follows; 

$1944.211    Eligibility  requirements. 

(a)  •   •  * 

(2)  Be  unable  to  obtain  the  necessary 
credit  from  private  or  cooperative 
sources  on  terms  and  conditions  that 
allow  establishment  of  rent  or 
occupancy  charges  within  the  payment 
ability  of  ehgible  tenants  or  members. 
***** 

(15)  The  applicant,  including  the 
principals,  must  be  in  compliance  with 
the  requirements  of  existing  RHS  debts 
and  must  provide  regular  financial  and 
other  required  reports. 

(i)  In  unusual  circumstances,  an 
applicant  or  principal  with  an  approved 
workout  plan  in  effect  to  correct 
deficiencies  in  an  existing  RHS  debt 
may  be  considered  for  eligibility  if  the 
applicant  or  principal  has  been  in 
compliance  with  the  provisions  of  the 
workout  plan  for  a  period  of  time 
consistent  with  the  extent  of  the 


deficiencies;  however,  in  no  case  will 
the  period  of  rompliance  be  less  than  6 
months.  The  State  Director  may  request 
a  waiver  to  this  requirement  for 
borrowers  who  have  acted  in  good  faith 
but  are  in  non-compliance  through 
circumstances  beyond  their  control.  The 
State  Director  will  submit  a  request  for 
exception  to  the  Deputy  Administrator, 
Multi-Family  Housing,  with  clear 
documentation  to  support  the  request. 

(ii)  Applicants  or  principals, 
including  former  borrowers  or 
principals,  with  serious  violations  such 
as  fraud,  embezzlement,  or  consistent 
fair  housing  violations  will  not  meet 
eligibility  requirements  regardless  of 
compliance  with  existing  workout 
plans.  Fair  housing  violations  include, 
but  are  not  limited  to:  racial  or  other 
discrimination  or  segregation  in  tenant 
selection,  project  location,  maintenance 
of  units,  amenities,  handicap 
accessibility,  recreational  facilities,  or 
management  services;  failure  to 
maintain  units  in  a  safe  and  sanitary 
condition;  failure  to  maintain  and 
utilize  a  current  and  meaningful 
Affirmative  Fair  Housing  Marketing 
Plan;  unacceptable  Compliance 
Reviews. 
***** 

3.  Section  1944.213  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 

§1944.213     Limitations. 

***** 

(0*    *    * 

(3)  Status.  When  a  loan  proposal  or 
project  exists  in  the  market  area  which 
meets  any  of  the  criteria  established  in 
paragraph  (f)(2)  of  this  section,  loan 
requests  in  the  same  market  area  v«ll  be 
processed  in  accordance  with  this 
paragraph  (f)(3)  and  §  1944.231  of  this 
subpart.  This  does  not  affect  the 
processing  of  loan  requests  in  other 
market  areas.  Deferred  loan  requests 
will  be  kept  on  file  subject  to  the  same 
time  restrictions  contained  in 
§1944.231  (c)  of  this  subpart. 

(i)  For  preapplications,  a  preliminary 
eligibility  and  feasibility  determination 
will  be  made  if  the  priority  point  score 
warrants.  If  the  proposal  does  not 
appear  eligible  and/or  feasible,  the 
preappbcation  will  be  rejected.  If  the 
proposal  appears  eligible  and  feasible 
but  the  market  meets  any  of  the 
conditions  of  paragraph  (f)(2)  of  this 
section,  the  applicant  will  be  informed 
that  the  preapplication  appears  eligible 
and  feasible  but  further  processing  is 
deferred  until  the  conditions  of 
paragraph  (f)(2)  of  this  section  no  longer 

apply. 

Cii)  For  applications  to  finance  new 
units,  if  the  market  meets  any  of  the 


conditions  of  paragraph  (f)(2)  of  this 
section,  further  procossiug  of  the 
application  will  oe  deferred  until  the 
conditions  of  paragraph  (f)(2)  of  this 
section  no  longer  apply. 
***** 

4.  Section  1944.215  is  amended  by 
revising  paragraphs  (n)(l)  and  (n)(2)  to 
read  as  follows: 

§  1 94-5  21 5     Special  conditions. 
***** 

(n)  *   *  * 

(1)  Cash  contributions  made  by  the 
applicant,  which,  when  added  to  the 
loan  and  grant  amounts  from  all 
sources,  does  not  exceed  the  security 
value  of  the  project. 

(2)  The  value  of  the  building  site  or 
essential  related  facilities  contributed  by 
the  applicant  up  to  the  amount  which, 
when  added  to  the  loan  and  grant 
amounts  from  all  sources,  is  not  in 
excess  of  the  security  value  of  the 
project.  An  appraisal  will  be  done  by  an 
RHS  employee  authorized  to  make 
appraisals  or  an  RHS  authorized 
representative  in  accordance  with 
applicable  RHS  regulations.  Value  of  the 
applicant's  contribution  will  be 
determined  on  an  "as  is"  basis  less  any 
amount  owed  on  the  property. 
***** 

5.  Section  1944.221  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§1944.221     Security. 

(aj  Mortgage.  Each  loan  will  be 
secured  in  a  manner  that  adequately 
protects  the  financial  interest  of  the 
Government.  A  first  mortgage  will  be 
taken  on  the  property  purchased  or 
improved  with  the  loan,  except  as 
indicated  in  paragraphs  (a)(1)  and  (a)(3) 
of  this  section  and,  for  projects  that  are 
funded  jointly  by  RHS  and  other 
sources,  as  indicated  in  §  1944.233  (b)  of 
this  subpart. 
***** 

6.  Section  1944.231  is  amended  by 
revising  the  heading  and  the 
introductory  text,  the  introductory  text 
of  paragraph  (c)(5),  paragraphs  (d)(3), 
(d)(4).  (e)(1).  (i)(l)(i),  (i)(2)(i),  (i)(3)(i), 
(i)(4)(i),  and  (k)(5);  and  by  adding  a  new 
paragraph  (d)(5).  to  read  as  follows: 

§  1944.231    Processing  loan  requests. 

Loan  requests  will  be  processed  in 
accordance  with  this  section  to  assure 
that  program  intent  is  achieved  and  loan 
funds  are  utilized  expeditiously  and 
prudently.  A  2-stage  application  process 
is  used.  A  preapplication  is  used  to 
determine  the  applicant's  eligibility, 
project  feasibility,  and  potential  priority 
for  loan  funds,  thereby  eliminating 
proposals  which  have  little  to  no  chance 


of  success  or  funding.  Selected 
preapplications  will  be  invited  to 
submit  a  formal  application  in  , 
accordance  with  this  section.  The  State 
Director  is  responsible  to  coordinate 
efforts  with  HUD  in  accordance  with 
Exhibit  K  (available  in  any  RHS  office) 
to  determine  if  HUD  is  considering  a 
similar  request  for  funding  or  has 
funded  a  similar  proposal.  The  State 
Director  will  provide  the  state  agency 
responsible  for  administering  LIHTC 
with  information  on  projects  that  are 
allocated  LIHTC,  in  accordance  with 
Exhibit  A-10  of  this  subpart.  Paragraphs 
(a),  (c)(5),  (c)(6),  (c)(7).  (d),  and  (e)  of 
this  section  do  not  apply  to  RCH  loan 
requests. 
***** 

(c)  *  *  • 

(5)  The  servicing  official  wall  rate  the 
complete  preappbcation  in  accordance 
with  the  priority  point  system  contained 
in  paragraph  (d)  of  this  section.  The 
priority  point  score,  and  any  annotation, 
will  be  utilized  for  ranking  purposes.  In 
the  event  multiple  preapplications  of 
the  same  priority  point  score  are 
received  on  the  same  day,  they  will  be 
considered  to  be  received  at  the  same 
time.  The  order  of  receipt  will  be 
determined  by  the  type  of  applicant  and 
by  random  drawring  if  necessary,  as 
follows: 
*         *        •        •        • 

(d)*  *  • 

(3)  Projects  which  will  serve  the  needs 
of  rural  communities  located  at  least  20 
miles  from  the  RHS  eligibility  line 
around  urban  areas  (regardless  of  state 
boundaries)  considered  ineligible  for 
RHS  housing  loans  as  determined  by 
§  1944.10  of  subpart  A  of  part  1944  of 
this  chapter.  Ten  points  will  be  granted 
for  complexes  which  are  at  least  20 
miles  from  an  ineligible  area  line  over 
normally  traveled  roads.  Mileage  will 
not  be  rounded  up  or  down  to  the 
nearest  whole  mile.  In  cases  where  the 
preapplication  covers  development  of 
units  on  sites  in  different  locations, 
points  will  be  awarded  based  upon  the 
location  of  the  site  in  which  the 
majority  of  the  units  will  be  developed. 
In  cases  of  equal  number  of  units  in 
different  locations,  the  distances  will  be 
averaged: 


Miles 


20.0  or  more  ... 
Less  than  20.0 


Points 


10 
0 


(4)  Projects  in  which  a  specific  tract 
of  land  will  be  donated  in  accordance 
with  §1944.215  (r)(4)  of  this  subpart  or 
projects  that  include  grants  equal  to  at 
least  10  percent  of  the  total 
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development  cost  (TDC).  Five  points 
will  be  distributed  as  follows: 

Complexes  with  do-       5  points. 

Dated  land  or 

grants  of  at  least 

10  percent  of  TDC. 
Complexes  without        0  points. 

donated  land  or 

grants  of  at  least 

10  percent  of  TDC. 

(5)  Projects  in  areas  with  the  highest 
percentage  of  households  at  or  below  60 
percent  of  the  county  rural  median 
income  who  are  paying  in  excess  of  30 
percent  of  their  household  income  for 
rent.  For  this  purpose,  each  state  will 
use  place  or  county  data  based  upon  the 
latest  published  census  obtained  from 
the  National  Office.  If  no  place  data  is 
available,  county  data  will  be  used.  The 
State  Director  may  request  authority 
from  the  National  Office  to  utilize  other 
state-wide  data  when  it  is  available, 
reliable,  and  determined  to  be  in  the 
best  interest  of  the  Agency.  Up  to  25 
points  will  be  awarded  for  households 
at  or  below  60  percent  of  the  county 
rural  median  income  paying  in  excess  of 
30  percent  of  thq  household's  income 
for  rent  as  follows: 


Percentage  of  househoWs 

Points 

25  and  above 

20-24.9 

15-19.9  ^ 

10-14.9  

25 

20 

15 
10 

5-9.9  

5 

Less  than  

50 

(e)*  •   • 

(1)  The  feasibility  determination  will 
include  a  review  of  feedback  on  the 
market  area  from: 

(i)  HUD  (and  similar  lenders,  if 
applicable),  in  accordance  with  exhibit 
K  (available  in  any  RHS  office)  and 
§  1944.213  (f)  of  this  subpart. 

(ii)  Local  RHS  office(s)  closest  to  the 
market  area. 
«         *         •        *         * 

(i)*  *  * 
(D*  •  * 
(i)  Rated  preapplications  which  have 

been  reviewed  for  eligibility  and 
feasibility  will  be  ranked  numerically 
from  highest  to  lowest  based  upon 
points  received  in  the  priority 
processing  system.  When  processing 
levels  permit,  the  servicing  official  will 
review  the  list  and  select  the  highest 
raiiking  preapplication,  as  of  the  date 
processing  levels  permit,  i.e.,  as  of  the 
date  one  or  more  proposals  were 
obligated,  for  continued  processing. 
•        *        *        *        * 

(2)«   •   • 

(i)  Rated  preapplications  which  have 
been  reviewed  for  eligibility  and 


feasibility  will  be  ranked  numerically 
from  highest  to  lowest  based  upon 
points  received  in  the  priority 
processing  system.  When  processing 
levels  permit,  the  servicing  official  will 
review  the  list  and  select  the  highest 
ranking  preappUcation,  as  of  the  date 
processing  levels  permit,  i.e..  as  of  the 
date  one  or  more  proposals  are 
obligated,  for  continued  processing. 
•         •         *         •         • 

(3)'    *    • 

(i)  The  state  will  maintain  ranking 
Usts  by  district.  Rated  preapplications 
which  have  been  reviewed  for  eligibility 
and  feasibility  will  be  ranked 
numerically  from  highest  to  lowest 
based  upon  points  received  in  the 
priority  processing  system.  When 
processing  levels  permit,  the  servicing 
official  will  review  the  list  and  select 
the  highest  ranking  preapplication,  as  of 
the  date  processing  levels  permit,  i.e.,  as 
of  the  date  one  or  more  proposals  are 
obligated,  for  continued  processing. 
***** 

(4)V    • 

(i)  Rated  preapplications  which  have 
been  reviewed  for  eligibility  and 
feasibility  will  be  ranked  numerically 
from  highest  to  lowest  based  upon 
points  received  in  the  priority 
processing  system.  When  processing 
levels  permit,  the  servicing  official  will 
review  the  list  and  select  the  highest 
ranking  preapplication,  as  of  the  date 
processing  levels  permit,  i.e.,  as  of  the 
date  one  or  more  proposals  are 
obligated,  for  continued  processing. 
***** 

(k)'   •  • 

(5)  A  current  copy  of  Form  FmHA 
1905-11  or  State-approved  automated 
processing  or  tracking  card. 

***** 

7.  Section  1944.233  is  added  to  read 
as  follows: 

§  1944.233    Participation  wttti  other  funding 
sources. 

In  order  to  develop  the  maximum 
number  of  affordable  housing  units  and 
promote  partnerships  with  states,  local 
communities,  emd  other  partners  with 
similar  housing  goals,  participation 
loans  are  encouraged.  Apartment 
complexes  developed  with  participation 
loans  may  serve  lower  income 
households  exclusively  or  may  be 
marketed  to  households  with  mixed 
incomes.  The  following  will  apply: 

(a)  Amount  of  RHS  loan  participation. 
RHS  loan  participation  may  not  be  less 
than  25  percent  of  the  total  development 
costs. 

(b)  Amount  of  PHS  RA  participation. 
RHS  RA  can  be  provided  on  any  unit 
where  the  debt  service  does  not  exceed 


what  the  debt  service  would  have  been 
on  that  unit  if  RHS  had  provided  full 
financing.  The  number  of  RHS  RA  units 
available  for  participation  loans  is 
limited  and  established  annually 
through  FmHA  Instruction  1940-L 
(available  in  any  RHS  office). 

(c)  General  conditions: 

(1)  The  total  funds  provided  by  all 
sources  may  not  exceed  what  is 
necessary  to  make  the  project  feasible  in 
accordance  with  §  1944.213  (a)  of  this 
subpart. 

(2)  The  total  debt  from  all  sources  is 
hmited  to  the  State  Director's  approval 
authority  unless  written  authorization  is 
obtained  from  the  National  Office  in 
accordance  with  §  1944.213  (b)  of  this 
subpart. 

(3)  Complexes  that  will  serve  only 
lower  income  households  must  comply 
with  the  cost  containment  provisions  of 
§  1944.215  (a)  of  this  subpart.  Proposals 
which  will  also  serve  higher  income 
households  and  include  additional 
amenities  to  ensure  marketability  must 
contain  a  portion  of  units  that  comply 
with  RHS  cost  containment  standards. 
The  number  of  units  that  comply  with 
RHS  cost  standards  will  be  determined 
by  dividing  the  RHS  loan  amount  by  the 
state's  average  new  construction  cost 
per  unit  for  units  developed  without 
participation  funding.  For  example,  on 

a  $1  million  proposal  where  RHS  is 
financing  $400,000  and  the  state's 
average  per-unit  cost  on  non- 
participation  loans  is  $40,000,  a 
minimum  of  10  units  must  meet  RHS 
cost  containment  standards. 

(4)  The  minimum  borrower 
contribution  will  be  based  on  the  RHS 
loan  amount  and  determined  in 
accordance  with  §  1944.213  (b)  of  this 
subpart. 

(5)  For  limited  profit  borrowers,  the 
return  on  investment  (ROI)  will  be 
calculated  in  accordance  with 

§  1944.215  (n)  of  this  subpart  on  the 
amount  actually  contributed  by  the 
borrower  (excluding  loans  and  grants 
from  other  sources),  not  to  exceed  the 
limits  established  in  §  1944.213  (b)  of 
this  subpart,  i.e.,  a  maximum  of  3  or  5 
percent  of  the  total  development  cost  or 
the  security  value,  whichever  is  smaller. 

(6)  If  Low  Income  Housing  Tax 
Credits  are  anticipated  on  a  proportion 
of  units  higher  than  the  percentage 
receiving  RA  or  similar  tenant  subsidy, 
the  market  study  must  clearly  reflect  a 
need  and  market  for  units  without  deep 
subsidy.  It  is  not  the  intent  of  RHS  to 
provide  servicing  RA  in  the  future  nor 
can  RHS  provide  RA  on  units  which 
have  a  debt  service  higher  than  those  if 
RHS  had  provided  full  financing. 

(d)  Security  requirements: 
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(1)  RHS  will  take  a  first  or  parity  iien 
in  all  instances  where  the  Agency's 
participation  is  50  percent  or  more. 

(2)  Ii  RHS  participation  is  less  than  50 
percent,  every  effort  should  be  made  to 
obtain  a  parity  lien  position.  If  a  parity 
lien  cannot  be  negotiated,  RHS  may 
consider  securing  its  debt  in  second 
position.  The  State  Director  will  submit 
requests  to  accept  a  second  lien  position 
to  the  Deputy  Administrator,  Multi- 
Family  Housing  with  comments  and 
recommendations. 

(3)  All  lienholders  must  agree  in 
writing  that  foreclosiu^  action  under 
their  lien  will  not  be  initiated  without 
first  discussing  with  RHS  and  providing 
a  reasonable  notice. 

(4)  Security  for  a  second  or  parity  lien 
may  not  include  project  income  or 
revenue. 

8.  Section  1944.234  is  added  to  read 
as  follows: 

§  1944.234    Actions  prior  to  loan  approval. 
Prior  to  loan  approval  the  application 
will  be  reviewed  for  continued 
eligibility.  The  applicant  may  be 
required  to  submit  updated  information 
at  that  time. 

9.  Exhibit  A-7  of  subpart  E  is 
amended  by  revising  paragraph  E  of 
section  I  and  by  revising  section  II  to 
read  as  follows: 

Exhibits  :c  So&pan  E 

Exhibit  A-7 — Informalion  to  be  Submitted 
with  P'-eapplication  for  a  Rural  Rental 
Housing  (RRhi  or  a  Rurai  Cooperative 
Housi^q  iRCHi  Loar 
*  ■  -  ■  * 

T      *       *      * 

E.  Evidence  Concerning  the  Test  for  Other 
Credit — Applicants  must  be  unable  to  obtain 
other  credit  at  rates  and  terms  that  will  allow 
a  unit  rent  or  occupancy  charge  within  the 
payment  ability  of  the  occupants.  Based  upon 
a  review  of  the  applicant's  fmancial 
condition,  the  servicing  official  may  require 
the  applicant  to  provide  documentation 
regarding  the  availability  of  other  credit. 
***** 

II.  Need  and  demand. 

A.  economic  justification,  the  number  of 
units,  and  the  type  of  facility  (i.e.,  family, 
elderly,  congregate,  mixed,  group  home,  or 
cooperative)  will  be  based  on  the  housing 
need  and  demand  of  eligible  prospective 
tenants  or  members  who  are  permanent 
residents  of  the  community  and  its 
surrounding  trade  area.  Since  the  intent  of 
the  program  is  to  provide  housing  for  the 
eligible  permanent  residents  of  the 
community,  temjxjrary  residents  of  a 
community  (such  as  college  students  in  a 
college  town,  military  personnel  stationed  at 
a  military  installation  within  the  trade  area, 
or  others  not  claiming  their  current  residence 
as  their  legal  domicile)  may  not  be  included 
in  determining  need  and  project  size. 
Similarly,  homeowners  may  not  be  included 
in  determining  need  and  project  size.  The 


market  study  must  include  a  discussion  of 
the  current  market  for  single  family  houses 
and  how  sales,  or  the  lack  of  sales,  will  affect 
the  demand  for  elderly  rental  units.  The 
market  study  may  discuss  how  elderly 
homeowners  may  reinforce  the  need  for 
rental  housing,  but  only  as  a  secondary 
market  and  not  as  the  primary  market.  The 
market  study  must  assess  need  and  demand 
for  both  farnily  and  elderly  renter 
households.  The  type  of  complex  (family, 
elderly,  etc.)  that  is  proposed  by  the 
applicant  must  reflect  the  greater  need  and 
demand  of  the  community.  The  bedroom  mix 
of  the  proposed  units  must  reflect  the  need 
in  the  market  area  based  on  renter  household 
size.  For  example,  if  the  market  study  shows 
a  need  for  one-bedroom,  two-bedroom,  three- 
bedroom,  and  four-bedroom  units,  the 
preapplication  must  contain  a  corresponding 
percentage  of  each  size  unit.  Market 
feasibility  for  the  proposed  units  will  be 
determined  by  RHS  based  on  the  market 
information  provided  by  the  applicant,  RHS' 
knowledge  of  the  market  area  and  judgment 
concerning  the  need  for  new  units,  RHS' 
experience  with  the  housing  market  in  the 
State  and  local  area,  and  the  U.S.  Department 
of  Housing  and  Urban  Development's 
(HUD's)  or  similar  lender's  analysis  of  market 
feasibility  for  the  proposed  units. 

B.  The  applicant  must  provide  a  schedule 
of  the  proposed  rental  or  occupancy  rates 
and,  for  congregate  housing  proposals,  a 
sepeirate  schedule  listing  the  prof>osed  cost  of 
any  nonshelter  service  to  be  provided. 

C.  For  proposals  where  the  applicant  is 
requesting  Low-Income  Housing  Tax  Credits 
(LIHTC),  the  applicant  must  provide  the 
number  of  LIHTC  units  and  the  maximum 
LIHTC  incomes  and  rents  by  unit  size.  This 
information  will  detefmine  the  levels  of 
incomes  in  the  market  area  which  will 
support  the  basic  rents  while  also  qualifying 
the  borrower  for  tax  credits. 

D.  For  Rural  Cooperative  Housing  (RCH) 
proposals,  market  feasibility  will  be 
evidenced  by  the  names  and  addresses  of 
prospective  members  who  have  definitely 
affirmed  their  intention  of  becoming 
cooperative  members  in  the  proposed  project. 
In  the  event  some  persons  cannot  be  accepted 
for  membership  for  financial  or  other 
reasons,  the  cooperative  should  obtain  more 
names  than  the  number  of  proposed  units  in 
order  to  assure  adequate  feasibility  coverage. 
The  Cooperative  Housing  Survey  form  found 
at  Exhibit  A-4  of  this  subpart  and  in  "A 
Guide  to  Cooperative  Housing"  may  be  used 
for  this  purpose. 

E.  For  Rural  Rental  Housing  (RRH) 
proposals,  except  as  permitted  by  Section  II. 
G.  of  this  exhibit,  a  professional  market  study 
is  required.  The  qualifications  of  the  person 
preparing  the  market  study  should  include 
some  housing  or  demographic  exp>erience. 
The  following  requirements  apply: 

(1)  A  table  of  contents,  the  analyst's 
statement  of  qualifications,  and  a 
certification  of  the  accuracy  of  the  study 
must  be  included. 

(2)  The  market  analyst  must  affirm  that  he/ 
she  will  receive  no  fees  which  are  contingent 
upKin  approval  of  the  project  by  RHS,  before 
or  after  the  fact,  and  that  he/she  will  have  no 
interest  in  the  housing  project.  An  analyst 


with  an  identity  of  interest  with  the 
developer  will  need  to  fully  disclose  the 
nature  of  the  identity. 

(3)  The  analyst  must  personally  visit  the 
market  area  and  project  site  and  must  certify 
to  same  in  the  market  study.  Failure  to  do  so 
may  result  in  the  denial  of  further 
participation  by  the  analyst  in  the  Section 
515  program. 

(4)  A  detailed  study  based  upon  data 
obtained  from  census  reports,  state  or  county 
data  centers,  individual  employers,  industrial 
directories,  and  other  sources  of  local 
economic  and  housing  information  such  as 
newspapers.  Realtors,  apartment  owners  and 
managers,  community  groups,  and  chambers 
of  commerce  is  required.  Exhibit  A-8  of  this 
subpart  details  the  specific  information 
which  professional  market  studies  are 
required  to  provide.  The  study  must  be 
presented  in  clear,  understandable  language. 
Negative  as  well  as  positive  market  trends 
must  be  disclosed  and  discussed.  Statistical 
data  must  be  accompanied  by  analytical  text 
which  explains  the  data  and  its  significance 
to  the  propKJsed  housing.  Mathematical 
calculations  must  be  expressed  in  actual 
numbers  and  may  be  accompanied  by 
percentages.  Each  table  or  section  must 
identify  the  source  of  the  data.  A  brief 
statement  of  the  methodology  used  in  the 
study  should  be  included  in  the  foreword 
and  in  other  sections  where  necessary  for 
clarity.  RHS  personnel  will  utilize  the  market 
study  checklist  found  at  Exhibit  A-12 
(available  in  any  RHS  office)  as  a  means  of 
measuring  market  study  credibility. 

(5)  The  market  study  will  include: 

a.  A  complete  description  of  the  proposed 
site  and  its  location  with  respect  to  city 
boundary  lines,  residential  developments, 
employment  centers,  and  transportation;  the 
location  and  description  of  available  services 
and  facilities  and  their  distances  from  the 
site;  a  discussion  of  the  site's  desirability  and 
marketability  based  on  its  location  in  the 
community,  adjacent  land  uses,  traffic 
conditions,  air  or  noise  pollution,  and  the 
location  of  comp>etitive  housing  units;  and  a 
description  of  the  site  in  terms  of  its  size, 
accessibility,  and  terrain. 

b.  Pertinent  employment  data,  including 
the  name  and  location  of  each  major 
employer  within  the  community  and  market 
area,  its  product  or  service,  number  of 
employees  and  salary  range,  commute  times 
and  distances,  and  the  year  the  employer  was 
established  at  the  location.  If  income  data 
cannot  be  obtained  from  individual 
employers,  salary  information  for  the 
community  can  be  obtained  from  the  state 
employment  commission. 

c.  Population  data  required  by  Exhibit  A- 
8,  of  this  subpart,  including  population 
figures  by  year,  number  and  percentage  of 
increase  or  decrease,  and  fxjpulation 
characteristics  by  age. 

d.  Household  data  required  by  Exhibit  A- 
8,  of  this  subpart,  including  number  of 
households  by  year,  tenure  (owner  or  renter), 
age.  income  groups,  and  number  of  persons 
per  household. 

e.  Building  permits  issued  and  demolitions 
by  year  by  single  unit  dwelling  and  multiple 
unit  dwelling.  In  nonreporting  jurisdictions, 
this  information  may  be  substituted  with  the 
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number  of  requests  for  electric  service 
connections,  number  of  water  or  sewer 
hookups,  etc.,  obtained  from  local  suppliers. 

i.  Housing  stock  by  tenure  and  vacancy 
rates  for  total  number  of  units,  one-unit 
buildings,  two-  or  more-unit  buildings, 
mobile  homes,  and  number  lacking  some  or 
all  plumbing  facilities. 

g.  A  survey  of  existing  rental  housing  by 
name,  location,  year  built,  number  of  units, 
amenities,  bedroom  mix,  type  (family, 
elderly,  etc  ).  rental  rates,  and  rental 
subsidies  if  any. 

h.  A  projection  of  housing  need  and 
demand  and  the  analyst's  reconmiendation 
for  the  number,  type,  and  size  of  units,  based 
on  the  number  of  RHS  and  LIHTC  income- 
eligible  renter  households,  the  existing 
comparable  housing  supply  and  vacancy 
rates,  the  absorption  rate  of  recently 
completed  units,  the  number  of  comparable 
units  currently  proposed  or  under 
construction,  and  current  and  projected 
economic  conditions. 

F.  For  congregate  housing  profwsals  with 
central  dining  area  or  housing  involving  a 
group  living  arrangement,  a  narrative 
statement  &x)m  local,  state,  or  federal 
government  agencies  supporting  the  current 
and  long-range  need  for  the  facilities  in  the 
community  and  its  trade  area  is  required. 

G.  For  RRH  proposals  of  1 2  or  fewer  units, 
the  State  Director  may  authorize  the  use  of 

a  market  survey  to  establish  market 
feasibility  on  a  case-by-case  basis.  This 
authority  may  be  used  when  there  is 
evidence  of  strong  market  demand,  ^r 
example,  very  low  vacancy  rates  and  long 
waiting  lists  in  existing  assisted  or 
comparable  rental  units.  The  casefile  must  be 
documented  accordingly.  Exhibits  A-2,  A-3, 
and  A-5  of  this  subpart  may  be  used  for  the 
market  survey. 

•  «         *  *         « 

10.  Exhibit  A-B  of  subpart  E  is  amended 
by  revising  the  second,  third,  and  fourth 
paragraphs  of  the  introductory  text  of  the 
exhibit  and  the  introductory  paragraph  of 
section  I;  by  adding  an  introductory  sentence 
to  section  III:  by  revising  in  section  III 
paragraphs  B.3.,  B.7.,  C.2.,  and  C.3.;  and  by 
revising  section  FV  to  read  as  follows: 

ExhlMt  A-8— Outline  of  Professional  Market 
Study 

•  •         *         •         • 

This  outline  is  to  be  used  by  analysts  in  the 
prefjaration  of  market  studies  for  the  section 
515  housing  program.  Need  and  demand  for 


both  family  and  elderly  households  must  be 
addressed  in  the  market  study.  The 
information  will  be  used  by  the  Rural 
Housing  Service  (RHS)  in  evaluating  the 
feasibility  of  the  proposed  housing.  The 
analyst  must  provide  a  statement  of  his/her 
exp>erience  and  qualiHcations  for  preparing  a 
market  analysis.  All  segments  of  this  outline 
must  be  addressed.  Data  sources  and/or 
methodology  must  be  identified.  Charts  and 
tables  must  be  accompanied  by  text  which 
analyzes  the  data  and  discusses  its 
significance  in  relationship  to  the  proposed 
housing.  The  market  study  should  include  a 
summary  of  the  analyst's  findings  and 
recommendations,  preferably  at  the 
beginning  of  the  study. 

The  outline  provides  for  the  demonstration 
of  historical  trends  and  allows  the  analyst  to 
use  reliable  current  year  estimates  and 
project  2  years  into  the  future.  Estimates  and 
projections  made  by  the  analyst  must  be 
supported  by  reliable  data  and  methodology. 
The  analyst  must  include  the  most  recent 
|X)pulation  and  household  estimates  and 
projections  from  the  State  data  center,  or 
similar  data  source,  when  available.  If  State 
or  other  reliable  estimates  are  not  available, 
the  analyst  must  provide  a  statement  to  that 
effect,  RHS  may  require  additional 
information  if  estimates  or  projections  depart 
from  historical  trends  and  are  not  supported 
by  data  from  reliable  sources. 

The  estimate  of  need  and  demand  will  be 
made  for  both  family  and  elderly  households 
in  accordance  with  section  IV  of  this  exhibit. 
The  estimate  is  based  on  the  number  of  renter 
households  in  the  appropriate  age  and/or 
income  ranges,  the  existing  comparable 
rental  supply,  and  current  or  planned 
construction  of  rental  units.  The  analyst's 
recommendation  must  take  into 
consideration  existing  vacancies,  economic 
projections,  and  other  factors  that  affect 
demand.  The  analyst  must  discuss  the 
number  of  renter  households  that  can  afford 
and/or  would  be  willing  (based  on  rental 
rates  in  the  market)  to  pay  the  maximum  tax 
credit  rents  without  rental  assistance  and  the 
number  of  rental  assistance  income  eligible 
renter  households.  The  analyst  must  also  take 
into  consideration  the  sources  of  demand  in 
determining  the  number  of  units  that  are 
recommended,  i.e.,  the  number  that  can  be 
expected  to  be  absorbed  within  the  normal 
rent-up  pwriod.  The  absorption  rate  will  be 
slower  if  a  large  (xirtion  of  the  demand  is 
exjjected  to  come  from  households  in 
substandard  housing  rather  than  from 


household  growth.  Substandard  housing  is 
defined  as:  (1)  Units  lacking  complete 
plumbing;  and  (2)  Overcrowded  (1.01  or 
more  per  room). 

In  addition  to  recommending  the  total 
number  of  units,  the  analyst  must  provide  a 
recommendation  for  the  unit  mix,  which 
must  be  suppHDrted  by  appropriate 
documentation,  e.g.,  statistics  on  the  growth 
rate  of  renter  households  by  household  size, 
information  on  the  absorption  rate  of  recently 
completed  rental  units,  vacancy  rates  by  unit 
size,  etc. 

•  •  •  •         • 

I.  *   *   * 

The  market  area  will  be  the  conununity 
where  the  project  will  be  located  and  only 
those  outlying  rural  areas  which  will  be 
impacted  by  the  project  (excluding  all  other 
established  communities).  The  market  area 
must  be  realistic.  The  criteria  should  be 
described  by  the  analyst.  When  a  difference 
of  opinion  exists  in  the  market  area 
determined  by  RHS  personnel  and  the  market 
analyst,  the  market  area  established  by  RHS 
will  prevail.  Except  in  specific  cases  of 
congregate  housing  projects  where  an 
expanded  market  may  be  justified,  the  market 
area  will  not  include  the  entire  county  (or 
parish,  township,  or  other  subdivision).  Any 
deviation  from  this  definition  must  be 
coordinated  with  the  servicing  office.  The 
analyst  will  discuss  the  market  area  in  terms 
of  its  economic  base  and  how  it  relates  to 
surrounding  conmiunities,  the  county,  and 
the  State.  For  example,  describe  whether  the 
market  area  is  a  small  agricultural 
community,  the  county  seat,  a  trade  center, 
a  seasonal  recreational  area,  and  so  forth.  A 
map  showing  the  market  area  is  required. 
The  following  is  an  example  of  a  market  area 
description: 

*  *         *         •         • 

m.  *  *  * 

The  data  presented  in  this  section  must  be 
accomptanied  by  analytical  text  which 
discusses  the  significance  of  the  data  and  its 
relationship  to  the  propwsed  housing. 

***** 

B.  *   *   * 

3,  Households.  Provide  a  breakdown  of 
households  by  town,  market  area,  and  county 
for  the  last  2  census  years,  a  current  year 
estimate,  and  a  2-year  projection.  Identify  the 
source/method  for  the  current  year  estimate 
and  the  2-year  projection. 


Year 

Population 

In  group 
quarters 

Households 

Persons  per 
household 

1980 

1990 

19 

PROJECTED:  19         (2  years) 

7.  Households  by  size.  Provide  the  number 
of  households  by  household  size  and  tenure 


in  the  town  and  market  area.  This  data 
should  be  used  in  conjunction  with  the  unit 
mix  of  existing  comparable  units  (Section  III. 


C.  of  this  exhibit)  to  determine  the 
appropriate  unit  mix  for  the  proposed 
complex. 


Househoid  size 

Total 
households 

Owner 

Renter 

1  person 

2  person 

3  person 

4  person 
Sperson 

6  person 

7  F)erson 

8  person 

9  person 

10  person 

• 

*  *  * 

c.  *  *  • 


2,  Housing  stock.  Provide,  by  tenure 
(owner/renter),  the  number  of  units  and  the 
vacancv  rates  for  single  family  homes,  mobile 


homes,  nrulti-&mily  units,  and  substandard 
units,  from  the  2  most  recent  census  years. 
Example: 


Year 

Single  family 

vacancy  rate 

Mum- 
family 

Vacancy 
rate 

Mobile  home 

Vacancy  rate 

Own 

Rent 

Ov*ri             Rent 

Own 

Rent 

Own 

Rent 

1980 
1990 

3.  Existing  rental  housing.  The  analyst 
must  determine  where  the  prop>osed  project 
will  fit  into  the  present  housing  stock.  To 
accomplish  this,  the  analyst  will  survey  the 
existing  units  and  discuss  if  the  units: 

(a)  Are  generally  comp>arable  with  the 
proposed  units  in  rents  and  amenities: 

fb)  Are  less  than  desirable  because  j  f  a^e 
or  upkeep; 

(c)  Are  inconveniently  located; 

(d)  Do  not  provide  the  appropriate 
bedroom  mix  for  the  community  need,  etc. 


rv.  Housing  demand  forecast. 

The  analyst  must  provide  a  projection  of 
the  rental  housing  needs  for  a  sp>ecified 
foreca.st  period,  which  may  not  be  longer 
than  2  years  from  the  date  the  market 
analysis  is  completed  or  updated.  The  source 
and  method  used  in  estimating  the  current 
number  of  households  and  projecting  the 
number  of  households  for  the  forecast  period 
must  be  stated.  The  analyst  must  include  a 
recommendation  for  the  number  of  units 
needed  based  on  the  low-income  housing  tax 
cre(ii;   I IHTC)  rents  and  income  limits  if  the 

Calculation  of  Demand 


applicant  is  applying  for  LIHTC;  the  number 
of  units  that  can  be  supported  with  and 
without  rental  assistance;  and  the 
recommended  bedroom  mix.  The 
recommendation  for  the  number  of  units 
must  take  into  considsration  the  exp>ected 
sources  of  demand  (i.e.,  household  growth, 
households  in  substandard  rental  units), 
current  and  projected  economic  conditions, 
the  absorption  rates  of  recently  completed, 
units,  and  the  vacancy  rate  of  comp>arable 
units. 


a.  Total  renter  households  based  on  cunent  estimate  plus  2-year  orojection  (for  elderly  proposals,  total  age-eligit)le 
renter  households)  

b.  RHS  Income  eKgibie: 

X % _ 

LIHTC  income  eligit>le: 

X % 

RA  irxx>nie  eligitjte: 

X % 

c.  Rus  vacancy  rate  of  5  percent  of 

RHS  income  elioible  -ente'  'lousehoios    ~ 

LIHTC  irxx>me  etgiD'e  'ente^  ^ouser^olds  „ 

RA  incof^e  eugiDie  rer>e'  i^ousenotds 

d.  Total  demanc   ^■^S        

Total  dema  ^n  L  ^  TO) — ~ 

Total  dema no   Ri      „ 

e.  Less  numbef    '  :ofr)DaraDie  units  ^ „ „ 

f.  Less  numbi^i  ;•?  jO'ts  jn.ier  construction  or  m  tfie  piannirvQ  stage      _ 

g.  Net  demanc  >R.".S,  

Net  oerriarxl  (LIHTC)  

Net  Ten-iano   RA  _ . . „ 

h.  Reconin-.enoeo  ■^umoe'  o»  units    _ „ 

i.  Recommen(Tp<::  nur-tbe'  R*  jmts  

j.  Recommentjei^  -:umt>ef  c  units  &>  urn*  s:?e  baseo  or  tne  size  o<  income  eligibte  renter  househotds  and  ttie  exist- 
ing suf.)(>iv  ;■'  jniit  'i\  Decircxin-  size 


Town 


Market  area 


iiF.: 
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1-Bedroom 
2-Bedroom 
3-Bedroom 
4-Be(jroom 
5-Bedroom 


Town 


Marlcet  area 


The  source  ancVor  methodotogy  for  the  estimated  and  projected  nurrtoer  of  renter  households: 


Dated:  January  2.  1996. 
Jill  Long  Thompson, 
Under  Secretary.  Rural  Economic  and 
Community  Development. 
(FR  Doc.  96-328  Filed  1-16-96;  8:45  ami 
BN.UNQ  COOC  3410-07-P 
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Lerar  .,  and  Investment 

AQENCY:  Office  of  Thrift  Supervision, 

~      -iury. 

A.'  ON:  Notice  of  proposed  rulemaking. 

SUMMARY:  Pursuant  to  section  303  of  the 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA)  and  the  Regulatory  Reinvention 
Initiative  of  the  Vice  President's 
National  Performance  Review,  the 
Office  of  Thrift  Supervision  (OTS)  has 
reviewed  each  of  its  lending  and 
investment  regulations  and  related 
policy  statements  set  forth  in  the  Code 
of  Federal  Regulations  (CFR)  to 
determine  whether  it  is  necessary, 
imposes  the  least  possible  burden 
consistent  with  safety  and  soundness, 
and  is  written  in  a  clear,  straightforward 
manner.  As  a  result,  the  OTS  today  is 
proposing  to  update,  reorganize,  and 
substantially  streamline  its  lending  and 
investment  regulations  and  policy 
statements. 

DATES:  Comments  must  be  received  on 
or  before  April  16,  1996. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington.  DC  20552, 
Attention  Docket  No.  96-1.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  NW.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  he 
sent  by  facsimile  transmission  to  FAJC 
Number  (202)  90&-7755.  Comments  will 
be  available  for  inspection  at  1700  G 


Street.  NW..  from  9:00  a.m.  until  4:00 
p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  William  J. 
Magrini.  Project  Manager,  Supervision 
Policy  (202)  906-5744;  Ellen  J. 
Sazzman.  Counsel  (Banking  and 
Finance),  (202)  906-7133;  or  Deborah 
Dakin,  Assistant  Chief  Counsel,  (202) 
906-6445,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office.  For 
information  about  preemption,  contact 
Evelyne  Bonhomme,  Counsel  (Banking 
and  Finance).  (202)  906-7052, 
Regulations  and  Legislation  Division, 
Chief  Counsels  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  of  the  profwsal 

n.  Historical  overview  of  current  lending  and 

investment  regulations 
m.  Discussion 

A.  General  description  of  objectives 

1.  Removal  of  unnecessary  regulations 

2.  Converting  regulations  into  guidance 

3.  Reorganization  of  lending  and 
investment  regulations 

4.  Continuity  of  current  f>osition  on  federal 
preemption  in  lending  area 

B.  Section-by-section  analysis 

1.  Disposition  of  existing  sections 

2.  New  Part  560— Lending  and  investment 
rV.  Proposed  disposition  of  lending-and 

investment-related  regulations 

V.  Request  for  comment 

VI.  Paperwork  Reduction  Act  of  1995 

VII.  Executive  Order  12866 

Vni.  Regulatory  Flexibility  Act  Analysis 
IX.  Unfunded  Mandates  Act  of  1995 

I.  Background  of  the  Proposal 

In  a  comprehensive  review  of  the 
agency's  regulations  in  the  spring  of 
1995,  the  OTS  identified  numerous 
obsolete  or  redundant  regulations  that 
could  be  quickly  repealed.  On  December 
27.  1995.  the  OTS  published  a  final  rule 
in  the  Federal  Register  repealing  these 
regulations. '  This  resulted  in  an  eight 
percent  reduction  in  OTS  regulations. 

As  part  of  its  review  in  the  spring  of 
1995,  the  OTS  also  identified  several 
key  areas  in  its  regulations  for  a  more 
intensive,  systematic  regulatory  burden 


'  60  FR  66866  (December  27.  1995). 


review.  These  areas — lending  and 
investment  authority,  subsidiaries  and 
equity  investments,  insurance  and  fees, 
and  charter  and  bylaws — were  selected 
for  intensive  review  because  they  are 
vital  to  thrift  operations,  had  not  been 
developed  on  an  interagency  basis,  and 
had  not  been  substantively  reviewed  in 
recent  years. 

Today's  proposal  presents  the  results 
of  the  review  of  the  lending  and 
investment  regulations,  the  first  of  the 
subject  areas  the  OTS  has  identified  for 
intensive  review.  Today's  proposal,  if 
adopted  in  final  form,  will  reduce  the 
number  of  lending  and  investment 
regulations  from  43  to  23,  and  result  in 
a  net  reduction  of  11  pages  of  CFR  text. 

We  reviewed  each  lending  and 
investment  regulation  under  the 
following  criteria: 

•  Is  the  regulation  current? 

•  Can  the  regulation  be  eliminated 
without  endangering  safety  and 
soundness,  diminishing  consumer 
protection,  or  violating  statutory 
requirements? 

•  Is  the  regulation's  subject  matter 
more  suited  for  a  policy  statement  or 
handbook  guidance? 

•  Is  the  regulation  consistent  with  the 
regulations  of  the  other  federal  banking 
agencies? 

•  Can  the  regulation  be  easily 
understood? 

Today's  proposal  reorganizes  the 
lending  and  investment  regulations  into 
a  more  rational,  user-friendly 
framework.  The  proposal  removes 
unnecessary  detail  from  loan 
documentation  regulations  in  favor  of 
general  safety  and  soimdness 
requirements,  removes  imnecessary 
restrictions  on  the  lending  and 
investment  powers  of  federal  savings 
associations  (including  restrictions  on 
certain  commercial  loans  and 
commimity  development  investments), 
minimizes  inequities  between  federal 
and  state  associations,  and  eliminates 
redundant  or  obsolete  provisions. 

This  proposal  was  developed  in 
consultation  with  those  who  use  the 
regulations  on  a  daily  basis:  the  agency's 
regional  examination  staff  and 
representatives  of  the  thrift  industry. 
Regional  staff  made  recommendations 


on  the  changes  being  considered.  An 
industry  focus  group  meeting  among 
seven  thrift  representatives,  an  industry 
trade  association,  and  OTS  staff 
discussed  staffs  initial 
recommendations. 

Both  regional  staff  and  industry 
representatives  supported  the  overall 
approach  presented.  They  raised  some 
questions,  however,  that  are  addressed 
in  the  discussion  below. 

II.  Historical  Overview  of  C  unmt 

Lending  and  Investment  Rt'^ui-itions 

The  OTS's  current  lending  and 
investment  regulations  have  remained 
virtually  unchanged  since  they  were 
adopted  in  1983,  following  enactment  of 
the  Gam-St  Germain  Depository 
Institutions  Act  of  1982  (DL\).2  Before 
the  DIA,  the  Home  Owners'  Loan  Act 
(HOLA)  3  had  set  forth  in  great  detail 
specific  lending  and  investment 
authorities  and  accompanying 
restrictions.  The  DIA  changed  this 
approach,  modifying  HOLA  section  5(c) 
to  list  the  broad  categories  of  investment 
authorities  afforded  federal  savings 
associations  and  to  indicate  which  of 
these  categories  were  subject  to 
percentage-of-assets  limitations.  The 
statute  provided  that  the  HOLA  5(c) 
authorities  could  be  exercised  subject  to 
regulations  promulgated  by  the  Federal 
Home  Loan  Bank  Board  (FHLBB),  the 
OTS's  predecessor  agency.  HOLA 
section  5(c)  retains  that  format  today, 
referring  to  the  Director  of  the  OTS, 
rather  than  the  FHLBB. 

Before  1983,  the  FHLBB's  lending  and 
investment  regulations  were  based  on 
the  premise  that  HOLA's  investment 
authorities  had  to  be  implemented 
expressly  by  regulation.''  That  year,  the 
FHLBB  modified  its  lending  and 
investment  regulations  to  reflect  a  new 
regulatory  approach,  stating: 

In  order  to  grant  associations  the  maximum 
flexibility  to  exercise  the  authorities  granted 
by  the  HOLA,  the  Board  has  determined  to 
revise  the  general  approach  to  regulating 
investment  activities  of  Federal  associations. 

Accordingly,  Part  545  now  addresses  the 
authority  of  associations  only  to  limit  [or] 
interpret  (the  statutory  authorizations)  or  (to] 
recognize  incidental  authority.  Federal 
associations  may  exercise  all  of  the  authority 
granted  by  the  HOLA  subject  only  to 
limitations  contained  in  the  regulations.' 

As  a  result,  the  regulations  do  not 
currently  list  all  of  a  federal 
association's  lending  and  investment 
authorities.  The  FHLBB  emphasized 
that  '.'deletion  of  sections  specifically 
implementing  existing  authority  does 


'Pub.  L.  97-320,  96  Stat.  1469.  October  15.  1982. 
M2U.S.C.  1461-1470. 

<48  FR  23032  (May  23,  19S3). 


not  mean  that  any  authority  can  no 
longer  be  exercised."* 

As  inherited  from  the  FHLBB.  today's 
lending  and  investment  regulations  still 
contain  a  fair  amount  of  detail  and 
restrictions  in  some  areas,  such  as  real 
estate  lending;  minimal  guidance  in 
others,  such  as  general  leasing  authority; 
and  do  not  mention  other  important 
investment  authorities  at  all,  such  as  the 
ability  to  invest  in  mortgage-backed 
securities.  Many  of  the  restrictions  that 
the  FHLBB  retained  in  the  1983 
regulations,  such  as  loan-to-value 
requirements,  limitations  on  the 
maximum  terms  of  loans,  and  some 
percentage-of-assets  limitations  beyond 
those  found  in  the  statute  were  based  on 
safety  and  soundness  concerns. 

while  neither  the  basic  lending  and 
investment  authorities  nor  the  lending 
and  investment  regulations  have 
changed  greatly  since  1983,  the  safety 
and  soundness  restrictions  on  both 
federal  and  state  savings  associations 
have  been  comprehensively  revised. 
The  Financial  Institutions  Reform. 
Recover^',  and  Enforcement  Act  of 
1989^  (FIRREA)  imposed  new  capital, 
loans  to  one  borrower,  and  appraisal 
requirements  and  tied  the  investment 
powers  of  state  savings  associations 
more  closely  to  federal  association 
powers.  The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991  * 
(FDICIA)  required  new  real  estate 
lending  standards,  as  well  as 
operational  and  managerial  standards. 
The  OTS  has  adopted  new  regulations 
in  all  of  these  areas,  most  on  an 
interagency  basis  wath  the  other  federal 
banking  agencies.  A  number  of  these 
regulations  directly  affect  the  ways  and 
extent  to  which  thrifts  may  make 
investments  and  loans  and  obviate  the 
need  for  some  specific  provisions 
currently  found  in  the  lending  and 
investment  regulations. 

III.  Discussion 

A.  General  Description  of  Objectives  . 

The  OTS  is  today  proposing  a 
comprehensive  revision  of  the  lending 
and  investment  regulations  to  reflect 
statutory  and  regulatory  changes,  as 
well  as  the  agency's  and  industry's 
experience  with  the  current  regulations. 
This  section  will  discuss  the  overall 
objectives  behind  today's  proposal.  A 
section-by-section  analysis  follows  in 
PartUl.B. 

1 .  Removal  of  Unnecessary  Regulations 

The  first  objective  of  the  OTS 
proposal  is  to  remove  unnecessary, 
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duplicative,  or  outdated  lending  and 
investment  regulations.  By  clearing  out 
the  unnecessary  regulations,  the  OTS 
hopes. to  reduce  regulatory  compliance 
costs  and  enhance  the  profitability  of 
thrift  institutions.  Examples  of  the 
regulations  slated  for  removal  are 
§  563.97  (loans  in  excess  of  90  percent 
of  value),  §  545.44  (mortgage 
transactions  with  the  Federal  Home 
Loan  Mortgage  Corporation),  and 
§  545.37  (combination  loans). 

In  some  instances,  the  agency  believes 
that  safety  and  soundness  concerns  still 
require  a  regulation,  but  that  this 
objective  can  be  satisfied  with  a  less 
burdensome  regulation.  For  example, 
the  agency  is  proposing  to  amend  the 
scope  of  "commercial  loans"  under 
current  §  545.46(b)  to  exclude 
commercial  loans  made  by  service 
corporations.  This  will  free  up 
additional  lending  authority  within  the 
statutory  limit  of  10  percent  of  assets  for 
commercial  loans  by  a  federal  savings 
association.  The  agency  is  also 
proposing  to  remove  outdated 
restrictions  on  manufactured  home 
loans  and  investments  in  government 
securities  and  state  housing 
corporations. 

2.  Converting  Regulations  Into  Guidance 

Second,  the  proposal  would  convert 
certain  regulatory  requirements  to 
handbook  guidance.  The  goal  of  such  a 
transfer  would  be  to  provide  thrifts  with 
guidance  about  what  the  agency 
considers  to  be  generally  safe  and  soimd 
practices  in  a  particular  area,  while 
giving  them  more  flexibility  in 
addressing  safety  and  soundness 
concerns  than  the  regulations  currently 
allow. 

In  making  determinations  about 
moving  specific  provisions  out  of  the 
lending  and  investment  regulations  and 
into  guidance,  the  OTS  has  carefully 
looked  at  whether  the  other  federal 
banking  agencies  have  specific 
regulations  addressing  those  issues, 
such  as  classification  of  assets  and  loan 
documentation,  or  whether  they  rely 
more  on  guidance.  Thrift  lending 
regulations  traditionally  have  been 
lengthy,  generally  providing  far  more 
detail  and  leaving  less  room  for  the 
exercise  of  judgment  by  the  industry 
and  examiners  than  have  bank  lending 
regulations. 

Section  303  of  CDRIA  encourages  the 
federal  banking  agencies  to  move 
towards  greater  uniformity  in 
regulations  and  guidelines  on  common 
supervisory  issues.  In  the  past,  the 
federal  banking  agencies  have  worked 
together  to  develop  common  regulations 
affecting  lending,  notably  the  appraisal 
and  real  estate  lending  standards 
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regulations.  Pursuant  to  section  -303  and 
in  continuation  of  this  movement 
towards  uniformity,  the  OTS  is 
proposing  to  shift  from  a  more 
regulation-speciflc  to  a  more  guidance- 
oriented  approach  in  its  lending  and 
investment  regulations. 

One  example  of  this  proposed  shift  in 
approach  is  loan  documentation. 
Currently.  §  563.170(c)  (1H9)  lists  a 
number  of  documents  that  thrifts  must 
maintain  in  connection  with  various 
types  of  secured  and  unsecured 
extensions  of  credit.  While  the 
document  list  may  provide  a  useful 
checklist  and  may  be  appropriate  as 
guidance,  all  transactions  may  not 
require  all  documents.  Conversely, 
safety  and  soundness  concerns  for  a 
particular  transaction  may  necessitate 
different  or  additional  documents 
beyond  those  listed  in  the  regulation. 
Accordingly,  the  OTS  proposes 
replacing  those  speciftc  dociimentation 
requirements  with  a  more  general 
lending  documentation  regulation  based 
on  interagency  safety  and  soundness 
guidelines.' 

Both  industry  representatives 
attending  the  focus  group  meeting  and 
regional  staff  raised  questions  about  the 
effect  of  incorporating  material 
currently  in  regulations  into  handbooks 
or  other  guidance.  Some  industry 
representatives  believed  that  many  in 
the  industry  and  examination  staff  view 
the  guidelines  in  the  handbooks  as 
equivalent  to  binding  regulations  and 
would  not  perceive  a  burden  reduction 
in  such  a  transfer.  Various  regional  staff 
raised  the  opposite  concern:  that  if 
requirements  were  moved  from 
regulations  to  guidance  the  agency 
would  find  it  more  difficult  to  convince 
some  in  the  industry  to  operate  in  a  safe 
and  sound  manner  in  those  areas. 

By  proposing  to  remove  some  specific 
lending  regulations  and  to  rely  more 
heavily  on  general  safety  and  soundness 
standards,  the  OTS  is  in  no  way 
signalling  that  an  association  would  not 
need  to  maintain  adequate  loan 
documentation  or  to  classify  its  assets 
and  establish  appropriate  valuation 
allowances.  Generally  accepted 
accounting  principles  and  principles  of 
safety  and  soundness  will  still  require 
these  steps  to  be  taken.  In  most 
circumstances,  supervisory  guidance 
provided  in  Regulatory  Bulletins,  Thrift 
Bulletins,  the  Thrift  Activities 
Handbook  and  other  sources  can  and 
should  be  relied  upon  to  define  safe  and 
sound  practices. 

In  its  ongoing  training  programs, 
however,  the  OTS  will  continue  to 
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emphasize  to  examiners  that  guidance 
docxmients  should  not  be  confused  with 
regulations.  In  particular  situations,  it 
may  be  prudent  for  institutions  to 
deviate  from  what  is  stated  in  standard 
guidance  documents.  Examiners  and 
thrift  management  both  have  a 
responsibility  to  consider  what  is  safe 
and  sound  under  all  the  facts  of  each 
circumstance.  Neither  should  rely  on 
the  regulations  and  guidance  documents 
in  rote  fashion. 

Provided  both  management  and 
examiners  understand  the  proper  role  of 
regulations  and  guidance,  and  the 
overarching  requirement  for  safe  and 
sound  operations  and  practices,  a  move 
away  &t)m  detailed  regulations  and 
toward  greater  reliance  on  guidance 
should  provide  institutions  with  more 
flexibility  without  diminishing  safety 
and  soundness.  The  OTS  believes  that 
regulations  should  be  reserved  for  core 
safety  and  soundness  requirements. 
Details  on  prudent  operating  practices 
should  be  relegated  to  guidance. 
Otherwise,  regulated  entities  can  find 
themselves  unable  to  respond  to  market 
.  innovations  because  they  are  trapped  in 
a  rigid  regulatory  framework  developed 
in  accordance  with  conditions 
prevailing  at  an  earlier  time. 

Today's  proposal  represents  the 
agency's  current  best  judgment  about 
the  right  balance  between  which 
provisions  affecting  lending  and 
investment  should  be  binding 
regulations  and  which  should  be 
guidance  conveying  the  OTS's  more 
detailed  views  on  what  generally 
constitutes  safe  and  sound  standards 
under  current  market  conditions.  The 
agency  specifically  seeks  comments  on 
whether  the  proposal  achieves  these 
goals. 

3.  Reorganization  of  Lending  and 
Investment  Regulations 

The  agency  has  received  comments 
over  the  years  that  its  lending  and 
investment  regulations  are  hard  to 
locate  and  difficult  to  follow.  The 
agency  is  proposing  two  remedies  for 
this  problem.  First,  all  lending  and 
investment  regulations  will  be  moved 
into  a  new  part  560,  "Lending  and 
Investment,"  that  will  specify  which 
regulations  apply  to  all  savings 
associations  (such  as  loan 
documentation,  disclosure,  and  real 
estate  lending  standards)  and  which 
apply  only  to  federal  savings 
associations  (such  as  specific  lending 
powers).  This  part  will  include 
provisions  currently  located  in  parts  545 
and  563  that  are  being  modified  as  part 
of  today's  proposal.  The  OTS  expects 
that  this  part  will  ultimately  include  all 
lending  and  investment  regulations 


except  for  Appraisals  (located  in  part 
564). 

The  OTS  also  proposes  to  remove 
unnecessary  restatements  of  statutory 
authority  and  limitations  from  various 
sections  of  part  545.  These  would  be 
replaced  by  a  regulation  in  chart  format 
that  would  provide  easy  reference  to  the 
statutory  authority  for.  and  statutory 
limitations  on.  federal  associations' 
lending  powers.  Notes  to  the  chart 
would  set  forth  any  additional 
regulatory  restrictions.  The  agency  seeks 
comment  on  whether  such  a  chart 
would  make  it  easier  to  locate  lending 
authorities  and  to  determine  which 
restrictions  apply. 

Because  of  the  FHLBB's  1983  decision 
that  part  545  would  not  repeat  all  of 
HOLA  section  5(c)'s  lending  powers  but 
only  those  where  additional  restrictions 
apply,  the  proposed  chart,  based  on  the 
current  part  545,  is  not  comprehensive. 
Although  many  of  the  most  significant 
authorities  are  listed,  some  more 
obscure  authorities  are  not.  The  agency 
seeks  comment  on  whether  the 
proposed  chart  would  be  more  useful  if 
it  included  statutory  provisions  not 
currently  set  forth  in  the  regulations. 

4.  Continuity  of  Current  Position  on 
Federal  Preemption  in  Lending  Area 

One  of  the  points  made  by  industry 
representatives  in  the  focus  group 
meeting  was  that  OTS  should  maintain 
a  clear  and  consistent  position  on  the 
preemptive  effect  of  its  lending 
regulations,  especially  if  those 
regulations  are  restructured,  amended, 
converted  into  guidance,  or  deleted.  The 
OTS  has  long  held  that,  with  certain 
narrow  exceptions,  any  state  laws  or 
regulations  that  purport  to  affect  the 
lending  operations  of  federal  savings 
associations  are  preempted.  Such 
preemption  is  essential  to  the  OTS's 
regulation  of  the  operations  of  federal 
savings  associations  because  lending  is 
oofi  of  the  most  important  functions  of 
a  savings  association.  None  of  the 
changes  discussed  today  should  be 
construed  as  evidencing  in  any  way  an 
intent  by  the  OTS  to  change  this  long- 
held  position.  Whether  the  OTS 
continues  to  have  a  specific  regulation 
addressing  a  particular  aspect  of  lending 
or  chooses  to  remove  a  federal 
regulation  to  streamline  its  regulations 
and  reduce  regulatory  burden,  the 
agency  still  intends  to  occupy  the  entire 
field  of  lending  regulation  for  federal 
savings  associations. 

Because  the  lending  regulations  are 
being  moved  out  of  Part  545  and.  thus, 
separated  from  the  general  preemption 
provision  that  currently  appears  in  Part 
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545,'°  the  OTS  is  proposing  to  include 
a  general  lending  preemption  provision 
in  new  Part  560.  This  provision 
(discussed  more  fully  in  the  section-by- 
section  analysis  in  Section  ni.B.2  below) 
merely  restates  long-standing 
preemption  principles  applicable  to 
federal  savings  associations,  as 
developed  in  a  long  line  of  court  cases 
and  legal  opinions  by  the  OTS  and  the 
FHLBB. 

B.  Section-by-Section  Analysis 

1.  Disposition  of  Existing  Sections 

Part  545    Operations  (Federal  Savings 
Associations) 

Section  545.31     Election  Regarding 
Classification  of  Loans  or  Investments 

Paragraph  (a)  of  §  545.31  sets  forth  the 
OTS's  general  rule  that  where  a  loan  or 
investment  meets  the  requirements  of 
more  than  one  authority,  the  association 
may  elect  to  place  it  in  any  apphcable 
category.  The  OTS  proposes  to  retain 
this  paragraph  in  modified  form  as  new 
§  560.31(a). 

The  OTS  is  considering  moving  the 
description  in  §  545.31(a)  of  the 
essential  characteristics  of  a  loan  that 
can  be  classified  as  a  real  estate  loan 
into  a  separate  definitional  section  of 
the  regulations  ' '  along  with  the 
definition  of  loan  commitment  currently 
found  in  paragraph  (b). 

Paragraph  (b)  also  provides  that  loan 
commitments  are  included  in  total 
assets  and  accounted  for  as  an 
investment  for  purposes  of  determii^ing 
applicable  statutory  or  regulatory 
investment  limitations  only  to  the 
extent  that  funds  are  advanced  and  not 
repaid.  The  OTS  proposes  to  combine 
this  provision  into  new  §  560.31(a). 

Paragraph  (c)  addresses  the  treatment 
of  loans  sold  to  third  parties  for 
purposes  of  calculating  percentage-of- 
assets  investment  limitations.  Paragraph 
(d)  addresses  treatment  of  loans  secured 
by  assignment  of  loans.  The  OTS 
proposes'to  retain  both  paragraphs  in 
new  §560.31. 

Section  545.32    Real  Estate  Loans 

Paragraph  (a)  of  §  545.32  reiterates  the 
HOLA's  general  grant  of  statutory 
authority  for  federal  savings 
associations  to  make  or  invest  in 
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"The  question  of  whether  regulatory  definitions 
should  all  be  moved  into  a  centralized  location  in 
the  regulations  or  instead  be  located  in  or  near  the 
sections  to  which  they  relate  will  be  addressed  in 
a  subsequent  proposal  regarding  the  structure  and 
organization  of  OTS  regulations  ("Regulatory 
Structure  Proposal").  We  anticipate  that  any 
changes  proposed  in  the  Regulatory  Structure 
Proposal  will  be  made  final  at  the  same  time  any 
changes  proposed  today  are  made  final. 


residential  (home)  or  nonresidential  real 
estate  loans. '^  The  OTS  proposes  to 
delete  this  paragraph  and  move  the 
statutory  reference  into  the  proposed 
lending/investment  powers  chart. 

Paragraphs  (b)  (1)  and  (2)  of  §545.32 
duplicate  more  comprehensive 
interagency-developed  real  estate 
lending  standards  and  appraisal 
standards  se^orth  at  12  CFR  563.100- 
101  and  12  CFR  Part  564  respectively. 
Accordingly,  the  OTS  proposes  to  delete 
these  paragraphs. 

Paragraphs  (b)  (3).  (4).  (5),  and  (6)  of 
§  545.32  discuss  federal  savings 
associations'  authority  to  adjust  the 
terms  of  real  estate  loans,  to  amortize 
real  estate  loans,  to  charge  certain  initial 
fees  for  real  estate  loans,  and  to 
establish  escrow  accounts.  The  HOLA 
expressly  authorizes  federal  savings 
associations  to  "invest  in.  sell  or 
otherwise  deal  in  *   *   *  loans  on  the 
security  of  liens  upon  residential  real 
property"  and  "nonresidential  real 
property."  '^  This  express  authorization 
to  make  real  estate  loans  necessarily 
includes  within  it  the  authority  to  adjust 
and  fix  the  terms  of  each  loan,  including 
loan  charges,  an  escrow  accoimt.  the 
terms  for  repayment,  and  the 
circumstances  under  which  a  repayment 
obligation  can  be  modified.  The  OTS 
believes  that  the  authority  to  adjust, 
amortize,  establish  escrow  accounts  for. 
and  charge  fees  for  loans  properly  falls 
within  the  scope  of  savings  associations' 
statutory  authority  to  originate  loans, 
and  these  powers  do  not  need  to  be 
specifically  identified  or  restricted  in 
the  CFR. 

Because  these  paragraphs  have  been 
relied  upon  in  preemption  opinions  of 
the  FHLBB  and  the  OTS,  the  agency 
emphasizes  that  by  proposing  to  remove 
these  paragraphs,  the  OTS  does  not 
intend  any  change  in  federal  thrifts' 
authority  to  conduct  these  activities,  but 
rather  to  enhance  associations' 
flexibility  in  lending.  Each  of  these 
areas  is  specifically  cited  in  proposed 
new  §  560.2  as  an  area  in  which  state 
law  is  preempted. 

Paragraph  (c)  of  §  545.32  defines  the 
phrase  "loan  made  on  the  security  of 
real  estate."  The  OTS  is  considering 
moving  this  paragraph  to  a  definitional 
section  of  the  regulations  or  deleting 
this  paragraph  entirely  as  part  of  its 
Regulatory  Structure  Proposal. 
Questions  have  arisen  about  the 
application  of  the  current  description  of 
secured  real  estate  loan  both  in  the 
context  of  asset  classification  and  the 
making  of  real  estate  loans  in  foreign 
countries.  The  OTS  seeks  comment  on 


whether  the  current  definition  of 
secured  real  estate  loan  has  provided 
adequate  guidance  for  savings 
associations  and  how  it  could  be 
clarified  or  updated. 

Paragraph  fd)  of  §  545.32  addresses 
loan-to-value  ratios  and  duplicates  more 
comprehensive  interagency  real  estate 
lending  standards.'^  Accordingly,  the 
OTS  proposes  to  delete  this  paragraph. 

Section  545.33    Home  Loans 

The  introductory  paragraph  of 
§  545.33  generally  describes  home  loans. 
The  OTS  is  considering  moving  this 
paragraph  to  a  new  definitional  section 
of  the  regulations  as  part  of  the 
Regulatory  Structure  Proposal. 

Paragraph  (a)  describes  the  authority 
of  savings  associations  to  amortize  home 
loans.  The  OTS  proposes  to  delete  this 
paragraph  for  the  reasons  discussed 
under  §  545. 32(b)(3)-{6). 

Paragraph  (b)  addresses  loan-to-value 
ratios  for  home  loans.  The  OTS 
proposes  to  delete  this  paragraph 
because  the  interagency  real  estate 
lending  standards  address  the  same 
issues  in  a  more  comprehensive  and 
current  marmer. 

Paragraph  (c)  sets  forth  limitations  on 
the  adjustments  that  may  be  made  to 
residential  mortgages.  Paragraph  (c) 
requires  that  adjustments  to  rates, 
payments,  or  loan  balances  be  tied  to  a 
national  or  regional  index  outside  the 
control  of  the  savings  association  or  a 
formula  or  schedule  set  forth  in  the  loan 
contract.  Loans  must  also  comply  with 
the  notice  requirements  of  12  CFT? 
563.99.  which  address  disclosure 
requirements  for  fixed-rate  and 
adjustable-rate  mortgage  (ARM)  loans 
made  by  all  savings  associations. 

The  OTS  proposes  to  delete  paragraph 
(c).'5  Because  §  563.99  would  remain  in 
place,  savings  associations  would  still 
be  required  to  provide  full  disclosure 
regarding  adjustments  in  rates, 
payments,  and  loan  balances.  However, 
the  substantive  restrictions  on  how 
these  adjustments  can  be  made  that  now 
appear  in  §  545.33(c)  would  be 
eliminated.  These  limitations  are  much 
more  detailed  than  those  required  of 
other  institutions  offering  mortgages. 
When  these  admstment  limitations  were 
last  substantially  revised,  in  1983, 
ARMs  were  still  relatively  new  in  the 
marketplace.  Consumers  did  not  have  a 
wide  range  of  choices  of  lenders  offering 
this  type  of  loan.  Today,  consumers  are 
much  more  familiar  with  this  type  of 
loan  and  have  a  wide  variety  of  possible 


'2 12  U.S.C.  1464  (c)(1)(B),  (c)(2)(B). 
"12  U.S.C.  1464  (c)(1)(B),  (c)(2)(D). 


"12  CFR  563.100-563.101. 

"The  last  sentence  in  paragraph  (c)(5)  concerns 
a  federal  thrift's  right  to  call  a  loan  due  and  payable 
under  certain  circumstances.  OTS  proposes  to 
incorporate  this  provision  into  new  §  560.2. 
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sources  for  obtaining  home  mortgages. 
The  OTS  believes  that  as  long  as 
information  about  adjustments  to 
interest  rates,  term,  payments,  and  loan 
balances  is  clearly  disclosed  to 
purchasers,  the  details  should  be  a 
matter  of  contract  between  the  savings 
association  and  the  purchaser.  The 
agency  specifically  solicits  comments 
about  whether  any  of  the  provisions  in 
§  545.33(c)  should  be  retained. 

Among  the  provisions  that  would  be 
removed  is  the  requirement  that  an 
ARM'S  interest  rate  adjustment  be  tied 
to  an  external  index.  Some  federal 
savings  associations  have  argued  that 
this  external  control  provision  puts 
savings  associations  at  a  competitive 
disadvantage  in  the  current  ARM  market 
and  inhibits  their  ability  to  manage  their 
assets.  Generally  federal  savings 
associations,  national  banks  ">,  and 
those  housing  creditors  who  elect  to 
operate  under  the  Alternative  Mortgage 
Parity  Act  '^  are  subject  to  this 
requirement.  The  OTS  solicits  comment 
on  whether  it  should  retain  this 
requirement  or,  alternatively,  a 
requirement  of  a  national  or  regional 
index.  The  OTS  also  solicits  comment 
on  how  federal  thrifts  might  structure 
their  ARM  lending  programs  to  ensure 
that  consumers  are  protected  if 
adjustments  are  not  tied  to  an  external 
index. 

Paragraph  (d)  of  §  545.33  addresses 
loans  on  cooperatives.  The  OTS 
proposes  to  delete  this  paragraph.  The 
interagency  real  estate  lending 
standards  address  the  same  issues  as 
paragraph  (d)(1)  in  a  more 
comprehensive  and  flexible  manner.  No 
comparable  reserve  requirement  to  that 
set  forth  in  paragraph  (d)(1)  exists  for 
state-chartered  thrifts.  The  OTS  solicits 
comment  on  whether  the  provisions  of 
(d)(2).  which  set  forth  what  may 
constitute  security  for  such  a  loan, 
should  be  included  in  guidance. 

Paragraph  (e)  addresses  loans  to 
facilitate  trade-in  or  exchange.  The  OTS 
proposes  to  delete  this  paragraph 
because  the  interagency  real  estate 
lending  standards  address  the  same 


'» 12  CFV.  34.7.  The  Office  of  the  Comptroller  of 
the  Currency  has  recently  proposed  amendments  to 
its  real  estate  lending  regulations  that  would  not 
amend  this  requirement.  The  preamble  to  the 
proposal  did  not  explain  why  OCC  proposes  to 
retain  this  requirement.  See  60  FR  35353.  35355- 
35356  (July  7,  1995). 

"The  Alternative  Mortgage  Parity  Act.  Pub.  L 
97-320,  Title  VII.  authorizes  certain  housing 
creditors  to  make  alternative  mortgage  transactions 
not  virithstanding  any  contrary  state  law  under 
certain  conditions.  Among  the  conditions  that 
housing  creditors  that  rely  on  the  Parity  Act  and  are 
not  commercial  banks  or  credit  unions  must  satisfy 
is  compliance  with  applicable  OTS  regulations  on 
ARMs.  which  include  this  paragraph.  See  12  CFR 
545.33(0. 


^ssues  in  a  more  comprehensive  and 
flexible  manner. 

Paragraph  (f)  specifies  the  OTS 
regulations  that  state  savings 
associations  and  certain  other  state 
lenders  who  elect  to  make  loans  under 
the  Alternative  Mortgage  Parity  Act 
must  follow.  The  Alternative  Mortgage 
Parity  Act  preempts  state  laws  that 
might  otherwise  limit  cert^  state 
creditors'  ability  to  offer  ARMs  if  they 
comply  with  the  OTS  regulations 
identified  in  this  paragraph.  The  agency 
is  concerned  that  this  paragraph  is  not 
easy  to  locate  for  those  affected  by  it. 
The  OTS  therefore  proposes  to  move  the 
provisions  of  this  paragraph,  as 
modified  to  reflect  changes  elsewhere  in 
today's  proposal,  into  new  §  560.210.  as 
part  of  a  subpart  dealing  with 
alternative  mortgages,  with  a  title  that 
highlights  its  content. 

Section  545.34  Limitations  for  Home 
Loans  Secured  by  Borrower-Occupied 
Property 

Paragraph  (a)  permits  federal  savings 
associations  to  include  due-on-sale 
clauses  in  loan  instruments  to  the  extent 
authorized  under  federal  statutes  and 
regulations,  regardless  of  state 
prohibitions  of  due-on-sale  clauses.'* 
The  OTS  proposes  to  remove  this 
paragraph  and  incorporate  its  provisions 
into  new  §  560.2. 

Paragraphs  (b)  and  (c)  permit  federal 
savings  associations  to  include 
provisions  imposing  late  fees  and 
prepayment  penalties  in  loan  contracts 
on  home  loans  subject  to  certain 
conditions.  The  OTS  proposes  to 
remove  these  paragraphs  and 
incorporate  these  limitations,  which 
may  provide  protection  for  borrowers, 
into  new  §  560.34.  The  OTS  solicits 
comment  on  whether  these  restrictions 
are  important  for  borrowers. 

Section  545.35     Other  Real  Estate 
Loans 

Section  545.35  sets  forth  federal 
savings  associations'  authority  to  lend 
and  invest  in  nonresidential  real  estate 
subject  to  certain  statutory  and 
regulatory  limitations.  Paragraph  (a) 
requires  compliance  with  real  estate 
lending  standards.  Paragraph  (h) 
reiterates  the  statutory  limit  of  400 
percent  of  an  association's  total  capital 
imposed  on  investments  in 
nonresidential  real  estate.  The  OTS 
proposes  to  delete  this  section, 
incorporate  the  reference  to  federal 
savings  associations'  statutory  authority 
to  invest  in  nonresidential  real  estate 
loans  into  the  proposed  lending  and 
investment  powers  chart,  and  place  the 


limitations  into  an  accompanying 
endnote. 

Section  545.36    Loans  To  Acquire  or  To 
Improve  Real  Estate 

Section  545.36  sets  forth  regulatory 
investment  limitations  pertaining  to 
acquisition,  development,  and 
construction  loans.  The  OTS  proposes 
to  delete  this  section  inasmuch  as  the 
interagency  real  estate  lending 
standards  and  interagency  safety  and 
soundness  standards  address  the  same 
issues  in  a  more  comprehensive  and 
current  meinner.  Paragraphs  (c)  and  (d) 
of  §  545.36  would  be  incorporated  into 
the  Thrift  Activities  Handbook  to 
provide  additional  guidance  to  thrifts 
making  development  loans  beyond  that 
contained  in  the  interagency  real  estate 
lending  standards. 

Section  545.37    Combination  Loans 

Section  545.37  allows  thrifts  to 
combine  loans  authorized  by  part  545. 
The  OTS  proposes  to  delete  this  section 
as  unnecessary  and  vague. 

Section  545.38    Insured  and 
Guaranteed  Loans 

Paragraphs  (a)  and  (b)  of  §  545.38 
authorize  Federal  thrifts  to  make 
insured  and  guaranteed  residential  real 
estate  loans,  notwithstanding  other 
provisions  of  part  545  but  subject  to 
certain  conditions.  The  OTS  proposes  to 
delete  these  paragraphs  as  unnecessary. 
Federal  savings  associations  may  make 
an  unlimited  percentage  of  residential 
real  estate  loans,  subject  to  the 
interagency  real  estate  lending 
standards.  Other  regulatory  restrictions 
affecting  such  loans  have  either  already 
been  removed  from  part  545  or  are 
proposed  for  deletion  today. 

Paragraph  (c)  addresses 
nonresidential  real  estate  loans  that  are 
guaranteed  by  the  Economic 
Development  Administration,  the 
Farmers  Home  Administration,  or  the 
Small  Business  Administration.  The 
OTS  proposes  to  delete  this  paragraph 
and  incorporate  the  HOLA's  statutory 
grant  of  authority  for  Federal  thrifts  to 
make  guaranteed  nonresidential  real 
estate  loans  in  the  endnotes  to  the 
proposed  lending  and  investment 
powers  chart. 

Section  545.39    Loans  Guaranteed 
Under  the  Foreign  Assistance  Act  of 
1961 

This  section  reiterates  the  HOLA's 
statutory  grant  of  authority  "  to  Federal 
thrifts  to  make  loans  guaranteed  under 
the  Foreign  Assistance  Act  (FAA).^  The 


'•12U.S.C  1701J-3.  12  CFR  Part  591. 


i»  1 2  U.S.C.  1464(c)(4)(C). 
"22U.S.C  2181,2184. 
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OTS  proposes  to  delete  this  section  and 
incorporate  its  provisions  into  the 
proposed  lending  powers  and 
investment  chart  and  endnotes  and  new 
§  560.43.  The  OTS  soUcits  comment  on 
whether  thrifts  have  invested  in  or  made 
loans  guaranteed  under  the  FAA. 

Section  545.40    Loans  on  Low-Rent 
Housing 

Section  545.40  exempts  loans  made 
pursuant  to  certain  low  rent  housing 
programs  of  the  Department  of  Housing 
and  Urban  Development  from  regulatory 
maximum  loan  term  and  loan-to-value 
Umitations.  The  OTS  proposes  to  delete 
this  section  as  unnecessary  because  the 
loan  term  and  loan-to-value  ratio 
limitations  referred  to  in  this  section 
have  already  been  or  are  now  being 
removed  from  OTS  regulations.  By 
deleting  this  section,  the  OTS  does  not 
intend  to  limit  Federal  thrifts'  authority 
to  make  low-rent  housing  loans 
puj^uemt  to  applicable  statutory  and 
regulatory  provisions,  but  rather  to 
remove  obsolete  restrictions  that  only 
serve  to  confuse  CFR  users. 

Section  545.41     Community 
Development  Loans  and  Investments 

Section  545.41  reiterates  the  HOLA's 
statutory  grant  of  authority  to  Federal 
savings  associations  to  make  direct 
community  development  loans  and 
investments,  subject  to  an  overall  5 
percent  of  assets  limitation. 2'  The  OTS 
proposes  to  delete  this  section  and 
incorporate  the  statutory  authority 
reference  into  the  proposed  lending  and 
investment  powers  chart.  The  chart  will 
separately  list  the  sublimit  of  2  percent 
of  assets  for  equity  investments  in 
community  development  real  estate 
under  this  authority. 

Section  545.42    Home  Improvement 
Loans 

Section  545.42  reiterates  the  HOLA's 
statutory  grant  of  authority  to  Federal 
thrifts  to  make  home  improvement  loans 
subject  to  prudent  lending  standards.^^ 
The  OTS  proposes  to  delete  this  section 
and  incorporate  the  reference  to  Federal 
thrifts'  statutory  authority  to  make  home 
improvement  loans  into  the  proposed 
lending  and  investment  powers  chart. 

Section  545.43    State  Housing 
Corporation  Investment-Insured 

Section  545.43  reiterates  the  HOLA's 
grant  of  statutory  authority  to  Federal 
thrifts  to  invest  in  State  housing 
corporation  loans  ^^  subject  to  a 
regulatory  30  percent  of  assets 


2' See  12  U.S.C.  1464(c)(3)(B). 
^12U.S.C.  1464(c)(l)(J). 
"12U.S.Cl464(c)(l)(P). 


limitation.  This  section  also  duplicates 
restrictions  in  current  §  563.95,  which 
regulates  investment  in  State  housing 
corporations  for  all  savings 
associations. 2*  The  OTS  proposes  to 
delete  §  545.43  and  incorporate  the 
reference  to  the  HOLA's  statutory  grant 
of  authority  to  Federal  thrifts  to  invest 
in  State  housing  corporation  loans  into 
the  proposed  lending  and  investment 
powers  chart. 

Section  545.44    Mortgage  Transactions 
With  the  Federal  Home  Loan  Mortgage 
Corporation 

Section  545.44  provides,  in 
accordance  with  HOLA  §  5(c)(1)(E)  and 
the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  Act,  that  Federal 
thrifts  may  enter  into  or  perform 
mortgage  transactions  with  the  FHLMC. 
It  does  not  impose  any  additional 
regulatory  restrictions,  nor  does  it 
currently  exempt  these  transactions 
from  any  regulatory  restrictions.  The 
OTS  proposes  to  delete  this  section  as 
an  unnecessary  reiteration  of  statutory 
authority  and  savings  associations' 
inherent  power  to  enter  into  business 
contracts.  The  OTS  also  solicits 
comments  on  whether  the  OTS  should 
incorporate  the  definition  of  "mortgage" 
set  forth  in  §  302  of  the  FHLMC  Act. 
currently  cross-referenced  in  this 
section,  in  a  general  definitional  section 
as  part  of  its  Regulatory  Structure 
Proposal. 

Section  545.45    Manufactured  Home 
Financing 

Paragraph  (a)  of  §  545.45  contains 
several  definitions  relating  to 
manufactured  home  financing.  The 
proposed  disposition  of  this  section  will 
render  these  definitions  unnecessary 
and,  therefore,  the  OTS  proposes  to 
delete  this  paragraph. 

Paragraph  fb)  of  §  545.45  reiterates  the 
HOLA's  statutory  grant  of  authority  to 
federal  thrifts  to  invest  in  or  make 
manufactured  home  loans.^s  The  OTS 
proposes  to  delete  this  paragraph  and 
incorporate  the  statutory  reference  to 
federal  thrifts'  authority  to  invest  in 
manufactured  home  loans  into  the 
proposed  lending  and  investment 
powers  chart. 

Paragraphs  (c)  and  (d)  of  §  545.45 
address  inventory  financing  and  retail 
financing  for  manufactured  home 
chattel  paper  and  establish  term  and 
loan  to  value  limits  for  such  loans.  The 
OTS  believes  these  paragraphs  describe 
underwriting  standards  for 
manufactured  homes  that  are  more 


^'* Section  563.95,  as  discussed  later,  is  proposed 
to  be  modified  and  moved  into  new  Part  560. 
2'12U.S.Cl464(c)(l)(J). 


suitable  as  guidance  and  proposes  to 
transfer  these  paragraphs  to  the  Thrift 
Activities  Handbook.  The  OTS  solicits 
comment  as  to  whether  these 
paragraphs  provide  useful  guidance  to 
savings  associations.  ^6 

Paragraph  (e)  provides  that  a  federal 
thrift's  sale  of  manufactured  home    • 
chattel  paper  must  be  sold  without 
recourse.  Since  it  was  adopted,  the  OTS 
has  adopted  a  capital  regulation  that 
requires  thrifts  to  hold  appropriate 
levels  of  capital  against  all  sales  with 
recourse. 27  The  OTS  therefore  proposes 
to  delete  this  paragraph. 

Section  545.46    Commercial  Loans 

Paragraph  (a)  of  §  545.46  reiterates  the 
HOLA's  grant  of  statutory  authority  to 
federal  thrifts  to  invest  in  and  make 
commercial  loans  not  to  exceed  10 
percent  of  their  assets.^*  The  OTS 
proposes  to  delete  this  paragraph  and 
incorporate  the  authority  and  statutory 
limitation  in  paragraph  (a)  into  the 
proposed  lending  and  investment 
powers  chart. 

The  agency  is  also  proposing  to  delete 
paragraph  (b).  This  paragraph  defines 
commercial  loans  to  include 
commercial  overdrafts  related  to 
demand  accounts  and  commercial 
unsecured  loans  by  service    ' 
corporations.  Paragraph  (b)(1) 
(commercial  overdrafts)  will  be 
incorporated  into  an  endnote  to  the 
lending  and  investment  powers  chart. 
Thus,  commercial  overdrafts  will 
continue  to  be  subject  to  the  commercial 
lending  limit. 

As  for  commercial  loans  made  at  the 
service  corporation  level,  however,  the 
agency  has  determined  that  the  statutory 
maximum  3  percent  of  assets  that 
federal  savings  associations  may  invest 
in  service  corporations  generally 
provides  a  sufficient  safeguard  for  the 
savings  association,  as  it  does  for  all 
other  types  of  activities  conducted  in 
service  corporations.  Under  the  current 
service  corporation  regulation,  only  a 
service  corporation's  commercial  loans 
are  aggregated  with  its  parent's  loans  for 
purposes  of  statutory  percentage-of- 
assets  limitations  on  general  investment 


^''One  commenter  on  the  agency's  August  28, 
1995  proposal  to  remove  unnecessary  provisions 
from  its  regulations  suggested  the  removal  of  the 
provisions  in  paragraphs  (d)(2j(ii)(chattel  paper 
must  generally  be  payable  within  20  years  in 
substantially  equal  payments)  and  (iii}(tbe  financed 
amount  may  not  exceed  certain  loan  to  value 
ratios),  claiming  that  they  imposed  a  competitive 
disacvantage  for  federal  savings  associations. 
"See  12  CFR  567.1(kk),  567.6(a)(2)(i)(C), 
»12  U.S.C.  1464(c)(2)(A).  The  language  in 
§  545.46(8)  regarding  pre-1984  investment  limits  is 
obsolete  and  will  be  deleted. 
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authority."  Other  service  corporation 
investments  are  not.  The  agency 
believes  such  a  distinction  is  no  longer 
warranted  and  that  such  loans  should 
no  longer  be  subject  to  the  statutory  10 
percent  of  assets  limitation  on 
commercial  lending  set  forth  in  HOLA 
section  5(c)(2)(A). 

By  removing  these  loans  from  the 
definition  of  commercial  loans,  federal 
savings  associations'  limited  authority 
to  make  commercial  loans  will  be 
somewhat  enhanced,  benefiting  both 
thrifts  and  their  customers,  without 
endangering  safety  and  soundness  or 
thrifts'  primary  mission  of  providing 
mortgage  lending. 

Section  545.47    Overdraft  Loans 

Section  545.47  reiterates  the  HOLA's 
statutory  grant  of  authority  to  federal 
thrifts  to  make  loans  specifically  related 
to  transaction  accounts,  which  includes 
overdraft  loans. ^  The  OTS  proposes  to 
delete  this  section  and  incorporate  the 
reference  to  federal  thrifts'  statutory 
authority  to  make  overdraft  loans  into 
the  proposed  lending  and  investment 
powers  chart. 

The  endnote  accompanying  this 
provision  will  specify  that  commercial 
overdraft  loans  formerly  covered  by 
§  545.46  remain  subject  to  the  same 
commercial  lending  limits. 

Section  545.48    Letters  of  Credit 

Section  545.48  authorizes  federal 
thrifts  to  issue  letters  of  credit  in 
conformance  with  the  Uniform 
Commercial  Code  or  the  Uniform 
Customs  and  Practices  for  Documentary 
Credits  and  subject  to  certain  general 
standards.  As  already  discussed,  the 
HOLA  expressly  authorizes  federal 
thrifts  to  invest  in  or  make  commercial 
loans,  and  this  express  authorization  to 
make  commercial  loans  necessarily 
includes  within  it  the  authority  to  issue 
letters  of  credit.  For  ease  of  reference, 
the  OTS  proposes  to  reference  the 
authority  of  federal  thrifts  to  issue 
letters  of  credit  in  the  proposed  lending 
and  investment  powers  chart. 

The  OTS  believes  it  would  be  useful 
to  establish  general  standards  for  the 
issuance  of  letters  of  credit  for  all 
savings  associations.  The  OTS  therefore 
also  proposes  to  incorporate  the 
substance  of  §  545.48(a),  modified  to 
include  a  broader  range  of  permissible 


UMI 


»12  cm  545.74(cMl)(1995).  For  purposes  of 
some  other  regulations,  such  as  loans  to  one 
borrower  112  CFR  563.99)  and  transactions  with 
affiliates  (12  CFR  563.41  and  563.42).  investments 
at  the  service  coqx>ration  level  are  aggregated  with 
investments  of  the  parent  savings  association. 
Today's  proposal  does  not  affect  those  regulatory 
provisions. 

"12U.S.C  1464(c)(1)(A). 


letters  of  credit,  into  new  §560.120  as 
prudent  lending  standards  for  the 
issuance  of  letters  of  credit.  The  OTS 
believes,  and  industry  representatives  at 
the  focus  group  meeting  concurred,  that 
many  states  have  already  incorporated 
similar  standards  and  that  most 
associations  already  have  such  prudent 
practices  in  place. 

The  OTS  solicits  comment  on 
whether  transferring  the  substance  of 
§  545.48(a)  to  the  new  part  560  would 
provide  needed  uniform  standards  for 
all  savings  associations,  the  benefits  of 
which  would  outweigh  any  additional 
burden  on  state-chartered  savings 
associations.  Alternatively,  the  OTS 
invites  comment  on  whether  §  545.48(a) 
should  be  transferred  to  handbook 
guidance. 

The  OTS  proposes  to  delete  paragraph 
(b)  of  §  545.48.  which  addresses  the 
treatment  of  funds  advanced  under  a 
letter  of  credit  without  compensation 
fi-ora  the  account  party,  because  it 
duplicates  §  545.31(b).  which  the  OTS 
proposes  to  incorporate  into  new 
§  560.31(a). 

Section  545.49    Loans  on  Securities 

Section  545.49  reiterates  the  HOLA's 
statutory  grant  of  authority  to  federal 
thrifts  to  invest  in  loans  to  financial 
institutions  and  brokers  secured  by 
obligations  backed  by  the  United  States 
goverrunent  or  certain  agencies  or 
instnmientalities  thereof."  The  OTS 
proposes  to  delete  this  section  and 
incorporate  a  reference  to  thrifts' 
statutory  authority  to  invest  in  such 
loans  secured  by  U.S.  government  or 
agency  backed  obligations  into  the 
proposed  lending  and  investment 
powers  chart.  The  introductory 
paragraph  that  limits  permissible 
investments  in  agencies  or 
instrumentalities  of  the  United  States  to 
those  entities  named  in  §  566.1(g)(3)  is 
being  removed  as  unnecessary. 

Section  545.50    Consumer  Loans 

Section  545.50  reiterates  the  HOLA's 
statutory  grant  of  authority  to  federal 
thrifts  to  make  consumer  loans  subject 
to  a  35  percent  of  assets  limit. '^  For 
purposes  of  determining  compliance 
with  this  limit,  federal  thrifts  must 
aggregate  their  consumer  loans  with  any 
investments  in  corporate  debt  securities 
and  commercial  paper."  In  other  words, 
a  federal  thrift's  aggregate  investments 
in  consumer  loans,  corporate  debt 
securities,  and  commercial  paper  may 
not  exceed  35  percent  of  its  assets. 


The  OTS  proposes  to  delete  §  545.50 
and  to  incorporate  the  reference  to 
federal  thrifts'  statutory  authority  to 
make  consimier  loans,  subject  to  the 
statutory  asset  limit,  into  the  proposed 
lending  and  investment  powers  chart. 
The  OTS  plans  to  include  an  endnote 
incorporating  the  provisions  of 
§  545.50(c).  which  addresses  loans  to 
dealers  in  consujner  goods.  The  OTS  is 
considering  moving  paragraph  (b)  of 
§  545.50,  which  defines  consumer  loans,, 
to  a  consolidated  definitional  location 
In  the  regulations  as  part  of  its 
Regulatory  Structure  Proposal.  The  OTS 
solicits  comment  on  how  the  definition 
of  consumer  loan  can  be  clarified  for 
categorization  purposes  and  coordinated 
with  other  OTS  regulations  that  address 
consumer  credit.'*  The  current 
definition  of  consumer  loan  that  appears 
in  §  545.50(b)  expressly  excludes  credit 
cards.  As  a  result,  under  current 
regulations,  credit  card  loans  are  not 
subject  to  the  35  percent  of  assets 
investment  limit  applicable  to  consumer 
loans,  corporate  debt  securities,  and 
commercial  paper.  A  separate 
regulation,  §  545.51  (discussed  below), 
governs  the  credit  card  activity  of 
federal  savings  associations.  No 
percentage  of  assets  limits  are  imposed 
on  credit  cards  by  that  regulation. 

This  approach  mirrors  the  HOLA.  The 
statutory  provision  authorizing  federal 
thrifts  to  invest  in  consumer  loans, 
corporate  debt  securities,  and 
commercial  paper  subject  to  a  35 
percent  of  assets  limit  is  separate  from 
the  statutory  provision  that  authorizes 
them  to  invest  in  credit  cards.  The 
statutory  provision  authorizing  credit 
cards  contains  no  percentage  of  assets 
limit. 

The  OTS  has  reviewed  the  legislative 
history  of  the  two  statutory  provisions. 
The  legislative  history  does  not  provide 
clear  guidance  regarding  whether  any 
linkage  was  intended.  Thus,  under 
normal  rules  of  statutory  interpretation, 
the  plain  language  of  the  statute  would 
ordinarily  be  given  effect.  As  indicated 
above,  the  plain  language  imposes  no 
percentage  of  assets  limit  on  credit  card 
operations.  This  does  not  mean  that 
federal  thrifts  can  make  unlimited  credit 
card  loans,  however.  Independent  of  the 
investment  authorizations  in  HOLA 
section  5,  all  savings  associations  are 
required  to  meet  the  qualified  thrift 
lender  test.^'  Credit  card  loans  count  as 
qualified  thrift  investments  only  to  a 
very  limited  extent.  The  qualified  thrift 


"  12  U.S.C.  1464(c)(1)(C),  (D),  (E),  (F). 

"  12  U.S.C.  1464(c)(2)(D). 

"Id. 


^Compare  12  CFR  545.50(b)s  definition  of 
consumer  loan,  which  excludes  credit  extended  in 
connection  with  credit  cards,  with  12  CFR  561.12. 
which  defines  consumer  credit  for  purposes  of  the 
regulations  in  part  563  to  include  credit  cards. 

"  12  U.S.C  1467a(m). 


lender  test  effectively  requires  all 
savings  associations  to  hold  a 
substantial  amount  of  residential 
mortgage-related  assets. 

The  proposed  rule  carries  forward  ihe 
pattern  of  OTS's  existing  regulations. 
Under  the  proposed  rule,  credit  card 
loans  would  not  be  subjected  to  the  35 
percent  of  assets  limit.  The  OTS  solicits 
comment,  however,  regarding  whether 
this  is  the  proper  approach. 

Section  545.51     Credit  Cards 

As  discussed  above,  §  545.51(a) 
reiterates  the  HOLA's  grant  of  statutory 
authority  to  federal  thrifts  to  issue  credit 
cards  and  extend  credit  in  connection 
therewith,  and  otherwise  engage  in 
credit  card  operations.^  The  OTS 
proposes  to  delete  this  section  and 
incorporate  a  reference  to  federal 
savings  associations'  statutory  authority 
to  engage  in  credit  card  operations  into 
the  proposed  lending/investment 
powers  chart.  Consistent  with  the 
current  form  of  §545. 51(a),  credit  card 
operations  would  not  be  subject  to  the 
35  percent  of  assets  limit. 

Paragraph  (b),  addressing  the 
confidentiality  of  personal  security 
identifiers  in  conjunction  with  credit 
card  operations,  would  be  deleted  as 
redundant  with  the  provisions  of  the 
Electronic  Funds  Transfer  Act  and 
Regulation  E." 

Section  545.52    Loans  on  Savings 
Accounts 

Section  545.52  reiterates  the  HOLA's 
statutory  grant  of  authority  to  federal 
thrifts  to  make  loans  on  the  security  of 
savings  accounts  and  sets  forth  a 
regulatory  limitation  on  such  loans.'* 
The  OTS  proposes  to  delete  this  section 
and  incorporate  the  reference  to  federal 
thrifts'  statutory  authority  to  make  loans 
on  savings  accounts  into  the  proposed 
lending  and  investment  powers  chart 
The  limitation  on  loans  on  savings 
accounts  to  the  withdrawal  amount  of 
the  savings  account  set  forth  in 
paragraph  (b)  wdll  be  retained  as'an 
endnote. 

Section  545.53    Finance  Leasing 

This  section  authorizes  federal  thrifts 
to  engage  in  various  leasing  activities 
that  are  the  functional  equivalent  of 
lending,  subject  to  certain  regulatory 
limitations.^'  The  OTS  proposes  to 
reference  federal  thrifts'  finance  leasing 


3'12  U.S.C  1464(b)(4). 

"See  15  U.S.C.  1693  et  seq.  and  12  CFR  part  205 
respectively. 

"12  U.S.C.  1464(c)(1)(A). 

'•Section  545.53  cites  several  HOLA  lending 
provisions.  12  U.S.C  1464(c)(ll(B),  (c)(2)(A),  and 
(c)(2)(D).  as  the  basis  for  federal  thrifts'  leasing 
authority. 


authority  with  applicable  limitations  in 
the  proposed  lending  and  investment 
powers  chart. 

The  OTS  is  also  proposing  to 
consolidate  the  finance  leasing 
requirements  of  this  section  writh  the 
general  leasing  requirements  of  §  545.78 
into  one  streamlined  section,  new 
§  560.41.  As  part  of  this  consolidation 
and  streamlining,  OTS  proposes  to 
delete  the  term  limits  in  paragraph  (c)(2) 
of  §  545.53.  Institutions  should  be  free 
to  establish  their  own  term  limits  based 
on  prudent  underwriting  criteria  and 
market  conditions.  OTS  proposes  to 
amend  the  residual  value  requirement 
for  finance  leases  in  current 
§  545.53(c)(2).  The  current  rule  states 
that  no  more  than  20  percent  of  the 
return  may  be  realized  from  the  residual 
value  of  the  property.  Commenters  have 
stated  that  this  language  is  confusing 
and  that  the  20  percent  requirement  is 
too  strict  in  light  of  the  fact  that  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  allows  national  banks 
to  make  leases  with  a  residual  value  of 
25  percent  of  the  original  cost  of  the 
property  to  the  lessor.  Therefore,  OTS 
proposes  to  amend  its  residual  value 
requirement  for  finance  leases,  to  clarify 
the  language  and  to  incorporate  the  25 
percent  standard.*' 

The  OTS  solicits  comment  on 
whether  it  should  consolidate  the 
salvage  powers  described  in  this  section 
and  in  the  service  corporation 
regulations  into  one  new  section  that 
will  outline  salvage  powers  on  all  types 
of  loans  and  investments. 

Section  545.72    Government 

Obligations 

Section  545.72  reiterates  the  HOLA's 
grant  of  statutory  authority  to  federal 
thnfts  to  invest  in  obligations  of  any 
state,  temtory,  or  political  subdivision 
thereof.^'  The  OTS  proposes  to  delete 
this  section  and  incorporate  the 
reference  to  federal  thrifts'  statutory 
authority  to  mvest  in  government 
obligations  into  the  proposed  lending 
and  investment  powers  chart.  The 
provisions  of  §  545.72(a)  regarding 
investments  in  obfigations  meeting 
investment  grade  requirements  will  be 
incorporated  into  new  §  560.42  and 
noted  in  the  endnotes  to  the  chart. 

Other  provisions  of  §  545.72  will  also 
be  modified  and  incorporated  into  new 
§  560.42.  In  order  to  encourage 
additional  safe  and  sound  community- 
related  investments  under  this 
provision,  the  agency  is  proposing  to 


*>Tbe  OCC  has  recently  proposed  amendments  to 
its  leasing  regulation  at  60  FR  46246  (September  6. 
1995). 

«'12U.S.C.14&4(c)(l)(H).. 


modify  the  regulatory  restrictions 
currently  contained  in  §  545.72(b)  for 
unrated  government  obligations  before 
incorporating  them  into  the  new 
section. 

First,  the  agency  is  clarifying  that  the 
1  percent  of  assets  limitation  for 
investments  in  obligations  of  a  state  or 
poUtical  subdivision  where  a  savings 
association  has  its  home  or  a  branch 
office  that  do  not  meet  the  rating  or  full 
faith  and  credit  requirements  of 
§  545.72(a)  is  an  aggregate  limit. 
However,  the  OTS  is  proposing  to  allow 
savings  associations  to  invest  additional 
amounts  in  such  obligations,  without 
geographic  restrictions,  if  the  obligation 
is  approved  for  investment  by  the  OTS. 
This  will  allow  savings  associations 
additional  flexibility  while  allowing  the 
agency  the  opportunity  to  monitw  the 
potential  riskiness  of  such  investments. 

The  OTS  is  also  proposing  to  remove 
the  restriction  on  gold-related 
obligations  contained  in  paragraph  (c)  as 
obsolete.  *2 

Section  545.73    Inter-American  Savings 
and  Loan  Bank 

Section  545.73  reiterates  federal 
savings  associations'  statutory  authority 
to  invest  In  the  share  capital  and  capital 
reserve  of  the  Inter- American  Savings 
and  Loan  Bank,  subject  to  statutory  and 
regulatory  limitations  on  the  amount  of 
the  investment.*^  The  OTS  proposes  to 
remove  this  section  and  incorporate  this 
authority  and  limitations  Into  the  new 
lending  and  investment  powers  chart, 
endnotes  and  new  §  560.43,  which 
addresses  foreign  assistance 
investments.  As  with  investments 
authorized  imder  the  Foreign  Assistance 
Act,  discussed  earlier  under  §  545.39, 
the  OTS  solicits  comment  on  the  extent 
to  which  federal  savings  associations 
have  utilized  this  authority. 

Section  545.74    Service  Corporations 

The  OTS  proposes,  as  discussed 
under  §  545.46  above,  to  no  longer 
aggregate  commercial  loans  made  by  a 
savings  association's  service  corporation 
with  such  loans  made  by  the  savings 
association  itself  for  purposes  of  the 
statutory  10  percent  of  assets  limitation. 
The  agency  proposes  a  conforming 
change  to  §  545.74(c)(l)(vi),  where  this 
regulatory  aggregation  is  repeated.  The 
remaining  provisions  of  §  545.74  are 
under  separate  review  as  part  of  the 
agency's  reinvention  of  its  subsidiaries 
regulations. 


«  See  57  FR  40352  (September  3. 1992). 
«12U.S.C  1464(c)(4)(C). 
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Section  545.75    Commercial  Paper  and 
Corporate  Debt  Securities 

Section  545.75(a)  reiterates  the 
HOLA's  grant  of  statutory  authority  to 
federal  tiuifts  to  invest  in  commercial 
paper  and  corporate  debt  securities.** 
The  OTS  proposes  to  delete  this 
paragraph  and  to  reference  federal 
thrifts"  statutory  authority  to  invest  in 
commercial  paper  and  corporate  debt 
securities  in  the  proposed  lending  and 
investment  powers  chart.  The  agency 
proposes  to  retain  the  limitations  on 
these  investments  contained  in 
paragraphs  [b)  and  (c)  and  to  move  them 
into  a  new  §  560.40  on  commercial 
paper  and  corporate  debt  securities  in 
part  560.  The  agency  solicits  comment 
on  whether  these  provisions  should, 
alternatively,  be  removed  from  the 
regulations  and  incorporated  as 
guidance  in  the  Thrift  Activities 
Handbook. 

The  agency  proposes  to  delete 
paragraph  (d)  as  no  longer  having  any 
practical  application  for  thrifts  in  light 
of  section  28(d)  of  the  Federal  Deposit 
Insurance  Act.  Paragraph  (d)  authorizes 
a  Federal  savings  association  to  invest 
in  commercial  paper  and  corporate  debt 
securities  not  meeting  the  rating  and 
marketability  requirements  of 
paragraphs  (b)  and  (c).  so  long  as  such 
investments  are  not  otherwise 
prohibited  by  section  section  28(d)  of 
the  FDLA.  which  prohibits  investments 
in  junk  bonds.  The  OTS  solicits 
comment  as  to  whether  there  is  any 
scenario  under  which  paragraph  (d)  is 
still  relevant. 

Section  545.78    Leasing 

Section  545.78(a)  reiterates  the 
HOLA's  grant  of  statutory  authority  to 
federal  thrifts  to  invest  in  tangible 
personal  property  for  leasing 
purposes,*''  The  OTS  proposes  to 
incorporate  this  statutory  authority 
reference  into  the  proposed  lending  and 
investment  powers  chart.  The  OTS  also 
proposes  to  delete  paragraph  (b)  of 
§545.78,  which  imposes  a  mcLximum  70 
percent  residual  value  Umit  for  general 
leasing  activities,  because  the  OTS 
believes  that  such  an  underwriting 
restriction  may  be  unduly  restrictive  if 
applied  in  all  cases.  Such  lease 
underwriting  considerations  are  more 
appropriately  addressed  in  the  Thrift 
Activities  Handbook  as  guidance.  As 
discussed  under  §545.53  earlier,  new 
part  560  will  contain  a  §  560.41 
addressing  both  finance  leasing  and 
general  leasing  authority. 


*«12U.S.C.  14&«(c)(2)(D). 
•  12  U.S.C.  1464(c)(2)(C). 


Part  556    Statements  of  Policy 

Section  556.2     Power  To  Engage  In 
Escrow  Business 

Section  556.2  addresses  federal 
thrifts"  power  to  engage  in  the  escrow 
business.  The  OTS  proposes  to  delete 
this  policy  statement.  As  already 
discussed  with  regard  to  §  545.32(b)(6), 
the  OTS  believes  that  the  authority  to 
establish  escrow  accounts  is  subsumed 
within  the  authority  of  federal  savings 
associations  to  make  loans  and  does  not 
need  to  be  specifically  identified  in  the 
CFR. 

Section  556.3    Real  Estate 

Section  556.3(a)  addresses  the 
treatment  of  motels  as  either  improved 
nonresidential  real  estate  or 
combination  home  and  business 
property  for  real  astate  categorization 
purposes.  The  OTS  proposes  to  delete 
this  paragraph  and  incorporate  it  into 
guidance.  Section  556.3(b)  permits 
federal  thrifts  to  purchase  paving 
certificates  that  constitute  a  lien  on 
property  securing  an  association's  loan. 
The  OTS  proposes  to  delete  this  section 
and  transfer  the  language  of  the  policy 
statement  to  the  Thrift  Activities 
Handbook. 

Section  556.10    First  Liens  on 
Properties  Sold  by  the  Secretary  of  HUD 

Section  556.10  reiterates  federal 
thrifts'  authority  to  make  mortgage  loans 
insured  by  the  Federal  Housing 
Administration  and  secured  by  first 
liens  on  improved  real  estate  and 
discusses  the  treatment  and 
documentary  evidence  of  such  loans 
after  disposal  by  the  Secretary  of 
Housing  and  Urban  Development.  The 
OTS  proposes  to  delete  this  policy 
statement  and  move  it  to  guidance  in 
the  Thrift  Activities  Handbook. 

Part  563 — Operations  (All  Savings 
Associations) 

Section  563.95    Investment  in  State 
Housing  Corporations 

Section  563.95  covers  investments  in 
or  loans  to  state  housing  corporations  by 
all  sa\hngs  associations.  It  imposes 
certain  conditions,  including 
percentage-of-asset  limitations, 
depending  on  the  type  of  loan  or 
investment  and  the  savings  association's 
capital  level.  The  OTS  proposes  to 
modify  and  update  this  section  and 
move  it  into  a  new  §  560.121  in  new 
part  560. 

Paragraph  (a)  deals  with  loans  to.  and 
investments  in  obligations  of.  state 
housing  corporations  that  are  secured, 
directly  or  indirectly,  by  first  liens  on 
insured  improved  real  estate.  The  OTS 
proposes  to  remove  percentage-of-asset 


limitations  in  this  paragraph  (a). 
Although  in  the  agency's  opinion  the 
existing  percentage-of-assets  limitations 
would  not  affect  most  savings 
associations  that  make  this  type  of 
investment,  removing  the  limit  will 
allow  thrifts  to  exercise  business 
judgment  in  determining  the  amount 
they  wish  to  invest  in  such  loans  and 
obligations,  subject,  as  always,  to  overall 
safety  and  soundness  considerations. 

The  OTS  proposes  to  update  the 
language  in  paragraph  (b),  which  covers 
investments  in  obligations  of  state 
housing  corporations  that  do  not  fall 
under  paragraph  (a),  in  several  ways. 
First,  the  agency  proposes  to  remove  the 
outdated  limitation  based  on  a  thrift's 
level  of  "general  reserves  surplus  and 
undivided  profits."  Instead,  any  thrift 
that  is  adequately  capitalized  under  12 
CFR  Part  565  may  make  such 
investments.  Second,  the  OTS  proposes 
to  allow  investments  under  paragraph 
(b)  to  be  made  in  obligations  of  state 
housing  corporations  located  in  any 
state  in  which  the  association  has  its 
home  or  a  branch  office.  Third,  the  OTS 
proposes  to  revise  the  aggregate  limit  on 
such  investments  to  equal  a  thrift's  total 
capital  under  12  CFR  Part  567  and  to 
move  this  requirement  into  a  new 
paragraph  (b)(2).  Finally,  the  agency 
proposes  to  delete  the  requirement  that 
a  thrift  may  make  no  more  than  25 
percent  of  its  aggregate  investment  in 
this  type  of  obligation  in  the  obligations 
of  any  one  state  housing  corporation. 
This  requirement  effectively  requires  an 
institution  to  invest  in  four  state 
housing  corporations  any  time  it  wishes 
to  invest  in  one. 

The  agency  also  proposes  to  delete 
existing  paragraph  (c),  which  allows 
thrifts  (that  otherwise  have  the  legal 
authority  to  do  so)  to  make  direct  equity 
investments  in  equity  securities  of^tate 
housing  authorities.  Federal  thrifts 
currently  do  not  have  authority  to  invest 
in  equity  securities  of  state  housing 
corporations,  and  section  28  of  the  FDLA 
constrains  state  chartered  thrifts  from 
making,  or  retaining  past  July  1,  1994, 
any  equity  investment  not  permissible 
for  federal  thrifts.'**  The  OTS  solicits 
comment  as  to  whether  there  is  any 
scenario  under  which  paragraph  (c)  is 
still  relevant. 

The  agency  proposes  to  move 
paragraph  (d),  substantially  unchanged, 
into  new  §  560.121  as  paragraph  (c). 
This  paragraph  addresses  a  thrift's 
obhgation  before  making  an  investment 


«See  12  U.S.C.  1831e(c).  which  states  that  a  state 
chartered  savings  association  "may  not  directly 
acquire  or  retain  any  equity  investment  of  a  type 
or  in  an  amount  that  is  not  permissible  for  a  Federal 
savings  association."  with  a  limited  exception  for 
service  corporation  investments. 
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in  a  state  housing  corporation,  to  obtain 
the  corporation's  agreement  to  make 
information  available  to  the  OTS  upon 
request. 

Section  563.97    Loans  in  Excess  of  90 
Percent  of  Value 

Section  563.97  authorizes  thrifts  to 
make  loans  on  the  security  of  residential 
real  estate  with  loan-to-value  ratios  in 
excess  of  90  percent  of  value,  consistent 
with  the  interagency  real  estate  lending 
standards.  The  OTS  proposes  to  delete 
this  section  because  the  interagency  real 
estate  lending  standards  address  the 
same  issues  in  a  more  comprehensive 
manner. 

Section  563.99    Fixed-Rate  and 
Adjustable-Rate  Mortgage  Loan 
Disclosures,  Adjustment  Notices,  and 
Interest  Rate  Caps 

Section  563.99  defines  fixed  and 
adjustable  rate  mortgage  loans  and 
requires  thrifts  to  make  certain 
disclosures  to  applicants  of  adjustable 
rate  mortgage  loans.  The  OTS  is 
considering  moving  the  definitions  in 
paragraph  (a)  to  a  consolidated 
definitional  location  in  the  regulations 
as  part  of  the  Regulatory  Structure 
Proposal.  The  agency  also  expects 
ultimately  to  move  this  section  into  new 
Part  560,  Subpart  C,  "Adjustable  Rate 
Mortgages." 

The  disclosure  requirements  of 
§  563.99  and  the  Federal  Reserve 
Board's  (FRB)  Truth  in  Lending 
Regulation  Z*''  are  substantially  parallel 
except  for  their  coverage  of  certain  types 
of  credit  transactions.  Pursuant  to 
§  303(b)  of  the  CDRL\,  the  FRB  is 
required  to  review  its  regulations  w^ith 
respect  to  disclosures  pursuant  to  the 
TILA  with  regard  to  adjustable-rate 
mortgages  in  order  to  simplify  the 
disclosures,  if  necessary,  and  make  the 
disclosures  more  meaningful  and 
comprehensible  to  consumers.'** 
Accordingly,  the  OTS  will  imdertake  a 
comprehensive  review  of  §  563.99  in 
conjunction  with  the  FRB's  section  303 
review  of  Regulation  Z. 

Currently  §  563.99  covers  all 
adjustable  rate  loans  with  a  term  of 
more  than  one  year,  secured  by  property 
occupied  or  to  be  occupied  by  the 
borrower.  Unlike  §  563.99,  Regulation 
Z's  coverage  is  not  determined  by  the 
nature  of  the  secured  property  but  rather 
by  other  criteria,  e.g.,  the  extension  of 
credit  must  be  for  personal,  family,  or 
household  purposes.** 

As  the  regulations  currently  interact, 
certain  transactions  are  encompassed  by 


§  563.99  but  not  by  Regulation  Z.  For 
example,  a  savings  association  that 
makes  a  business  purpose  adjustable 
rate  mortgage  loan  secured  by  a  home 
would  be  subject  to  the  disclosure 
requirements  set  forth  at  §  563.99; 
however,  no  disclosures  would  be 
required  under  Regulation  Z.^o  In  order 
to  establish  parity  in  coverage  with 
respect  to  disclosure  requirements 
among  lenders,  the  OTS  is  today 
proposing  to  revise  §  563.99  to  exclude 
from  that  section's  coverage  adjustable 
rate  loans  that  are  primarily  for  a 
business,  commercial,  or  agricultural 
purposes,  consistent  with  Regulation 
Z.5' 

Section  563. 1 00-.  101     Real  Estate 
Lending  Standards 

These  sections  prescribe  real  estate 
lending  standards  that  require  all 
savings  associations  to  adopt  and 
maintain  comprehensive  written  real 
estate  lending  policies  that  are 
consistent  with  sarfe  and  soimd  practices 
and  with  the  Guidelines  for  Real  Estate 
Lending. 52  Savings  associations'  policies 
must  address  certain  lending 
considerations  including  loan-to-value 
limits,  loan  administration  procedures, 
portfolio  diversification  standards,  and 
documentation,  approval,  and  reporting 
requirements.  The  OTS  is  not  proposing 
changes  to  these  sections  today,  but 
plans  ultimately  to  redesignate  and 
move  them  substantially  unchanged 
into  a  new  part  560. 

The  OTS  adopted  the  real  estate 
lending  standards  pursuant  to  an 
interagency  effort  mandated  by  section 
304  of  the  "FDICIA.53  Pursuant  to  Section 
303  of  the  CDRIA,  the  OTS  and  the 
other  banking  agencies  are  each  to 
review  these  standards  and  to  "consider 
the  impact  that  such  standards  have  on 
the  availability  of  credit  for  small 
business,  residential,  and  agricultural 
purposes,  and  on  low-  and  moderate- 
income  communities."  ^*  The  OTS 
welcomes  comments  on  the  impact  that 
the  real  estate  lending  standards, 
including  the  Guidelines,  are  having  on 
the  availabiUty  of  the  types  of  credit  and 
communities  described  above. 

Section  563.160    Classification  of 
Certain  Assets 

Section  563.160    requires  thrifts  to 
classify  their  owm  assets  and  establish 


"See  12  CFR  226.19(b),  226.20(c). 
•12  U.S.C.  4803. 
•»12CFR226.1(c)(l)(iv). 


'''Regulation  Z  exempts  from  its  disclosure 
requirements  extensions  of  credit  primarily  for 
business,  commercial,  or  agricultural  purposes.  See 
12  CFR  226.3(a)(1). 

"12  CFR  226.3(a). 

"Appendix  A  to  the  Real  estate  lending 
standards  at  §§563.100-563.101. 

"See  57  FR  62890  (December  31. 1992). 

"12  U.S.C.  4803(a)(1)(C). 


valuation  allowances.  The  OTS 
proposes  to  delete  this  section  in  its 
entirety.55 

Section  563.160  was  added  in  1987 
pursuant  to  section  402  of  CEBA.  which 
amended  the  HOLA  to  add  a  new 
section  9  requiring  that  the  FHLBB.  the 
OTS's  predecessor,  adopt  regulations 
estabUshing  an  asset  classification 
system.  FIRREA  removed  that  section 
and  in  turn  amended  the  HOLA  to 
require  only  that  OTS  asset 
classification  regulations  and  policies  be 
no  less  stringent  than  the  OCC's.**  None 
of  the  banking  agencies,  including  OCC, 
has  an  asset  classification  regulation. 
Their  asset  classification  systems  are  set 
forth  in  supervisory  guidance. 

In  order  to  more  closely  parallel  the 
asset  classification  systems  of  the  other 
federal  banking  agencies,  the  OTS 
believes  that  §  563.160  can  be  removed 
without  impairing  safety  and 
soundness.  The  existing  asset 
classification  system  will  be  placed  in 
the  Thrift  Activities  Handbook. 

This  change  in  no  way  relieves  thrifts 
of  the  responsibility  to  properly  classify 
their  assets  and  establish  prudent 
valuation  allowances  as  necessary.  Nor 
does  it  reduce  the  OTS's  statutory 
supervisory  authority  to  require 
associations  to  classify  their  assets  and 
establish  valuation  allowances  based  on 
examination  findings. 

Section  563. 1 70    Examinations  and 
Audits;  Appraisals;  Establishment  and 
Maintenance  of  Records 

Paragraph  (a)  of  §  563.170  authorizes 
the  OTS  to  examine  thrifts  consistent 
with  OTS  policies  and  to  annually 
assess  thrifts  for  the  costs  of  such 
examinations  based  on  the  thrifts' 
assets.  The  OTS  proposes  to  retain  this 
paragraph. 

Para^aph  (b)  authorizes  the  OTS  to 
select  appraisers  to  perform  appraisals 
of  real  estate  in  connection  with 
examinations  and  audits  and  requires 
thrifts  to  pay  for  such  appraisal  services. 
The  agency  proposes  to  retain  this 
paragraph. 

Paragraph  (c)  sets  forth  general  record 
maintenance  requirements  for  savings 
associations  to  ensure  that  examiners 
have  access  to  an  accurate  and  complete 
record  of  all  business  transacted  by  the 
thrift.  The  OTS  proposes  to  retain  this 


"  The  OTS  has  already  requested  comment  on 
deleting  the  definitions  of  "substandard," 
"doubtful,"  and  "loss"  set  forth  in  paragraph  (b), 
and  the  deHnition  of  "Special  Mention"  assets  in 
paragraph  (e)  because  definitions  of  those  terms  are 
contained  in  the  Thrift  Activities  Handbook.  58  FR 
38730  (July  20,  1993).  Commenters  supported  such 
deletions.  The  OTS  proposed  deleting  paragraph  (f) 
as  part  of  its  regulatory  review  proposal  of  August 
28,  1995,  and  received  no  unfavorable  comments. 

5* See  HOLA  section  4(c).  12  U.S.C.  1463. 
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general  introductory  paragraph,  with  a 
modification  to  incorporate  language  in 
current  paragraph  (cK9)  on  maintaining 
records  required  by  other  laws  or 
regulations. 

Paragraphs  (c)(lH9)  set  forth  a  list>,of 
specific  loan  documents  that,  at  a 
minimum,  thrifts  must  maintain  to 
comply  with  §  563.170(c).  While  the 
documents  listed  are  generally 
appropriate  and  could  be  used  as  a 
checklist  for  prudent  lending,  a  rigid 
requirement  that  all  documents  be 
present  for  each  loan  is  too  restrictive 
and  does  not  necessarily  address  all 
safety  and  soundness  concerns. 
Currently,  if  an  institution  is  missing 
any  of  the  docxmients  required  by 
regulation,  it  is  technically  in  violation 
of  that  regulation,  even  if  the  safety  and 
soimdness  intent  of  the  regulation  has 
been  satisfied.  Conversely,  safety  and 
soundness  concerns  may,  in  a  particular 
instance,  necessitate  different  or 
additional  documentation  beyond  those 
records  listed  in  the  regulation. 

For  example,  §  563.170(c)(l)(v) 
requires  either  a  financial  statement  or 
a  credit  report  for  all  loans,  ostensibly 
to  justify  the  borrower's  willingness  and 
ability  to  repay  the  loan.  However,  the 
abiUty  and  willingness  of  a  borrower  to 
repay  a  consimier  or  home  loan  may  be 
better  demonstrated  with  a  verification 
of  employment  (not  currently  required) 
and  a  satisfactory  credit  report,  rather 
than  a  financial  statement.  For 
commercial  borrowers,  verification  by 
the  institution  that  the  borrower's 
financial  statements  accurately  reflect 
all  assets,  liabilities,  and  any  other 
guarantees  or  enc\imbrances  is  more 
important  to  the  decision  to  extend 
credit  than  the  mere  presence  of  a 
financial  statement. 

Since  FTRREA,  several  interagency 
regulations  have  been  developed  that 
include  guidelines  for  proper  loan 
documentation.  These  underwriting  and 
documentation  standards  minimize  the 
need  for  OTS  to  have  a  regulation 
setting  specific  docimientation 
requirements. 

Guidelines  appended  to  the 
interagency  real  estate  lending 
standards  state  that  an  institution 
should  establish  loan  administration 
procedures  that  address 
documentation.*^  The  OTS  also  sets 
forth  loan  documentation  and  credit 
underwriting  requirements  in  the 
interagency  Standards  for  Safety  and 
Soundness  and  Guidelines  Establishing 
Standards  for  Safety  and  Soundness  to 


which  all  federal  insured  depository 
institutions  are  expected  to  adhere.** 

The  OTS  proposes  replacing  the 
specific  documentation  listed  in 
paragraphs  (c)(l)-(9)  with  more  general 
dociimentation  standards  in  a  new 
§  560.170  in  part  560.  These  proposed 
standards  are  drawn  from  the 
interagency  guidelines  establishing 
standards  for  safety  and  soundness. 

Deleting  these  paragraphs  would  not 
only  relieve  savings  associations  of 
documentation  requirements  that 
exceed  those  for  banks  and  other 
financial  institutions  but  also  may 
enable  savings  associations  to  take 
better  advantage  of  technological 
marketplace  advances  such  as  telephone 
and  computerized  home  banking.  The 
OTS  invites  comment  as  to  whether  the 
proposed  revisions  to  loan 
documentation  requirements  are 
sufficiently  flexible  to  accommodate 
savings  associations'  participation  in 
telephone  and  computerized  home 
banking. 

The  OTS  is  considering  transferring 
the  current  document  list  in  paragraphs 
(c)(l)-{5),  (7),  to  the  Thrift  Activities 
Handbook  to  be  used  as  a  checklist  of 
records  generally  maintained  by 
prudent  lenders  to  support  a  loan. 

Paragraph  (c)(10)  of  §503.170 
exempts  certain  small  business  loans 
fi'om  the  documentation  requirements 
set  forth  in  paragraphs  (c)(l}-(7).  The 
OTS  proposes  to  delete  paragraph 
(c)(10)  inasmuch  as  the  revision  of 
paragraphs  (c)(l)-{7)  eliminates  the 
need  for  this  exemption. 

Paragraph  (d)  of  §  563.170  addresses 
change  in  location  of  accounting  or 
control  records.  Paragraph  (e)  addresses 
use  of  data  processing  services  for 
maintenance  of  records.  The  OTS 
proposes  to  retain  these  paragraphs,  but 
solicits  comments  on  how  these 
paragraphs  might  be  updated  to  reflect 
technological  changes  in  record 
maintenance. 

Section  563. 1 72    Re-evaluation  of  Real 
Estate  Owned 

Section  563.172  requires  savings 
associations  to  appraise  all  real  estate 
owned  (REO)  at  the  earlier  of  in- 
substance  foreclosure  or  at  the  time  of 
acquisition  and,  thereafter,  as  dictated 
by  prudent  management  policy.  The 
OTS  is  considering  deleting  this  section 
inasmuch  as  thrifts  can  apply  the 
appraisal  regulations  and  general 
accounting  principles  (GAAP)  to 
determine  when  an  appraisal  may  be 
appropriate  or  necessary  for  safety  and 
soundness.  If  it  is  retained,  this  section 


"See  12  CFR  part  563.  subpart  D,  appendix  A. 


*■  12  CFR  Part  570  and  Appendix  A  thereto.  60 
FR  35674  OuJy  10,  1995). 


would  be  incorporated  into  new  part 
560.  The  OTS  solicits  comment  on  the 
need  for  this  section  and  on  how  the 
interaction  between  this  section  and  the 
appraisal  regulations  at  part  564  might 
be  clarified. 

Part  571     Statements  of  Policy 

Section  571.8    Investment  in  State 
Housing  Corporations 

Section  571.8  Umits  savings 
associations'  investment  authority  in 
state  housing  corporations  to  certain 
public  and  private  corporations  and 
agencies.  The  OTS  proposes  to  delete 
this  policy  statement  as  an  unnecessary 
limitation  on  the  definition  of  state 
housing  corporation. 

Section  571.13    Participation  Interests 
in  Pools  of  Loans 

Section  571.13  addresses  appropriate 
documentation  for  a  savings 
association's  purchase  of  a  participation 
interest  in  a  pool  of  loans  (in  the  nature 
of  mortgage-backed  securities)  and 
indicates  that  compliance  with  the 
documentation  requirements  of 
§  563.170  may  be  impracticable  for  such 
transactions.  The  OTS  proposes  to 
delete  this  section  inasmuch  as  the 
proposed  revision  of  §  563.170(c)  would 
eliminate  the  need  for  this  policy 
statement.  The  OTS  plans  to  transfer  the 
documentation  guidance  for  purchases 
of  participation  interests  in  pools  of 
loans  to  the  Thrift  Activities  Handbook. 

Section  571.20    Payment  for  Appraisals 

Section  571.20  addresses  payment  by 
savings  associations  for  appraisals 
obtained  as  part  of  an  OTS  examination. 
The  OTS  proposes  to  delete  this  section 
and  expects  to  transfer  this  policy 
statement  to  the  Thrift  Activities 
Handbook. 

Section  571 .22    Most  Favored  Lender 
Status 

Section  571.22  implements  section 
4(g)  of  the  HOLA,  which  authorizes 
savings  associations  to  charge  on  any 
extension  of  credit  an  interest  rate  equal 
to  the  greater  of  (a)  one  percentage  point 
above  the  discount  rate  on  90-day 
commercial  paper  in  effect  at  the 
Federal  Reserve  bank  in  the  Federal 
Reserve  district  in  which  the  savings 
association  is  located  or  (b)  the  rate 
allowed  by  the  laws  of  the  State  in 
which  the  savings  association  is  located. 
The  OTS  proposes  to  move  the 
provisions  of  this  section  into  new 
section  560.2  without  substantive 
modification. 

However,  the  OTS  requests  specific 
comment  on  one  aspect  of  §  571.22. 
Paragraph  (b)  indicates  that  any  savings 
association  seeking  to  make  loans  at  the 


interest  rate  authorized  for  a  state  most 
favored  lender  must  also  comply  with 
the  same  "substantive  state  law 
requirements"  that  are  applicable  to  that 
state  lender  when  making  loans  of  the 
same  type.  The  OCC,  which  administers 
a  very  similar  statutory  provision  for 
national  banks,  uses  a  slightly  different 
phrase  to  describe  what  types  of  state 
laws  must  be  compfied  with  pursuant  to 
the  most  favored  lender  duclriiie.  The 
OCC  requires  national  banks  to  comply 
with  all  state  laws  that  apply  to  the  state 
most  favored  lender  and  are  "material  to 
the  determination  of  the  interest  rate" 
authorized  under  state  law.*'  The  OTS 
has  previously  opined  that  this  standard 
is  essentially  the  same  as  the  OTS's 
"substantive  law"  standard.*" 
Accordingly,  when  addressing 
interpretive  questions,  the  OTS  has 
looked  to  the  case  law  and  other 
precedent  interpreting  the  national  bank 
standard.  In  order  to  promote  both 
clarity  and  parity,  the  OTS  specifically 
requests  comment  regarding  whether 
paragraph  (b)  of  §  571.22  should  be 
replaced  in  its  entirety  with  a  reference 
to  state  laws  that  are  "material  to  the 
determination  of  the  interest  rate." 

2.  New  Part  560 — Lending  and 
Investment 

The  OTS  proposes  to  adopt  a  new  part 
560,  Lending  and  Investment,  that  will 
ultimately  include  all  of  the  agency's 
lending  and  investment  regulations 
except  for  Appraisals  (part  564)  and 
subsidiary-related  investments 
(currently  under  separate  review).  The 
agency  believes  that  this  reorganization 
will  make  it  much  easier  for  those  using 
the  agency's  regulations  to  find  all 
relevant  lending  and  investment 
powers,  authorities,  and  limitations. 

Section  560.1    Authority  and  Scope 
(Proposed) 

This  proposed  section  sets  out  the 
basic  statutory  authority  for  lending  and 
which  regulations  in  this  part  will  apply 
only  to  federal  savings  associations  and 
which  to  all  savings  associations.  It  also 
briefly  sets  forth  the  agency's 
expectations  that  all  lending  and 
investment  activities  are  to  be 
conducted  prudently,  consistent  with 
safety  and  soundness,  with  adequate 
portfolio  diversification,  and  in  a 
manner  appropriate  for  the  size  of  the 
institution,  the  nature  and  scope  of  its 
operations,  and  conditions  in  its  lending 
market.  i 


'»12  CFR  7.7310. 

"OTS  Op.  Chief  Counsel,  Oct.  14, 1992. 


Section  560.2    Applicability  of  Law 
(Proposed) 

This  proposed  section  sets  forth  the 
OTS's  longstanding  position,  as 
developed  in  caselaw  and  legal  opinions 
by  both  the  OTS  and  its  predecessor,  the 
FHLBB,  and  as  currently  reflected  in 
§  545.2,  on  the  federal  preemption  of 
state  laws  purporting  to  affect  the 
lending  activities  of  federal  savihgs 
associations.  Because  the  lending 
regulations  are  being  moved  out  of  Part 
545  and,  thus,  separated  from  §545.2 
and  because  many  of  the  details  of  the 
lending  regulations  that  have  been  cited 
in  preemption  opinions  are  being 
removed,  the  OTS  proposes  to  include 
new  §  560.2  to  confirm  and  carry 
forward  its  existing  preemption 
position. 

As  discussed  in  Section  III.A.4., 
above,  lending  is  one  of  the  core 
activities  in  which  federal  savings 
associations  engage.  The  OTS  believes 
that  Federal  preemption  of  State  laws 
purporting  to  affect  lending  is  critical  to 
filling  the  agency's  mandate  under 
HOLA  sections  4(a)  and  5(a)  to  provide 
for  the  safe  and  sound  operation  of 
Federal  savings  associations  in 
accordance  with  the  best  practices  of 
thrift  institutions  in  the  United  States. 
Today's  proposal,  which  deals  only 
with  preemption  in  the  lending  area  and 
does  not  amend  §  545.2,  provides 
general  standards  drawn  from  caselaw 
and  legal  opinions  and  the  agency's 
current  regulations.  The  agency  is 
hopeful  that  the  increased  clarity  and 
specificity  of  §  560.2  will  reduce 
confusion  and  the  need  for  fi^quent 
preemption  inquiries  to  OTS. 

Subpart  A — Lending  and  Investment 
Powers  for  Federal  Savings  Associations 

This  subpart  will  contain  lending  and 
investment  regulations  directly 
applicable  only  to  federal  savings 
associations. 

Section  560.30     General  Lending  and 
Investment  Powers  (Proposed) 

Proposed  §  560.30  takes  the  form  of  a 
chart  that  lists  many  of  the  lending  and 
investment  powers  granted  to  federal 
thrifts  by  the  HOLA.  It  is  derived  from 
the  regulations  that  currentiy  appear  in 
part  545.  An  important  component  of 
this  regulation  are  the  endnotes  to  the 
chart  that  elaborate  upon  statutory 
limitations,  impose  regulatory 
limitations,  or  otherwise  describe 
conditions  on  the  exercise  of  these 
powers. 

Although  the  chart  references  many  of 
the  more  commonly  used  powers,  it 
does  not  give  a  complete  listing  of  all 
statutory  lending  and  investment 


authorities.  The  OTS  solicits  comment 
on  whether  a  cheirt  in  this  format  makes 
the  CFR  easier  to  use.  The  OTS  also 
invites  comment  on  whether  the  chart 
would  be  more  useful  if  it  codified  all 
statutory  powers,  even  those  without 
statutory  or  regulatory  limitations  or 
those  rarely  used. 

Section  560.31     Election  Regarding 
Categorization  of  Investments  and 
Related  Calculations 

This  proposed  section  is  derived  from 
current  §  545.31,  incorporating  the 
modifications  described  earlier  under 
that  section. 

Section  560.34    Limitations  on  Home 
Loans 

This  proposed  section  is  derived  ftt)m 
current  §  545.34  (b)  and  (c). 

Section  560.40    Commercial  Paper  and 
Corporate  Debt  Securities 

This  proposed  section  is  derived  &x)m 
paragraphs  (b)  and  (c)  of  current 
§545.75. 

Section  560.41     Leasing 

This  proposed  section  is  a 
consolidation  and  reorganization  of 
current  §  545.53  (finance  leasing)  and 
§545.78  (general  leasing  authority), 
incorporating  the  modifications 
described  under  those  sections. 

Section  560.42    State  and  Local 
Government  Obligations 

This  proposed  section  is  derived  from 
section  5(c)(1)(H)  of  the  HOLA  and 
paragraphs  (a)  and  (b)  of  current 
§545.72. 

Section  560.43  Foreign  Assistance 
Investments 

This  proposed  section  is  a 
consolidation  and  reorganization  of 
current  §§  545.39  and  545.73. 

Subpart  B — Lending  and  Investment 
Provisions  Applicable  to  All  Savings 
Associations 

This  proposed  subpart  will  contain 
safety  and  soundness  based  lending 
standards  and  provisions  applicable  to 
all  savings  associations,  including  state 
savings  associations,  to  the  extent  that 
they  have  the  authority  to  make  the 
investments  it  discusses.  The  agency 
expects  to  move  its  Real  Estate  Lending 
Standards  and  Guidelines,  currently 
located  at  12  CFR  563.100-.101  and 
Appendix  A  to  Part  563,  Subpart  D,  into 
this  subpart. 

Section  560. 1 20    Letters  of  Credit 

This  proposed  section  is  derived  from 
current  §  545.48  and  establishes 
standards  for  letters  of  credit  for  all 
savings  associations. 
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Section  560.121     Investments  in  State 
Housing  Corporations 

This  proposed  section  is  derived  from 
current  §  563.95,  incorporating  the 
modifications  described  earlier  under 
that  section. 

Section  560. 1 70    Records  for  Lending 
Tmnsactions 

This  proposed  section  will  contain 
general  loan  documentation 
requirements  based  on  the  interagency 
safety  and  soundness  standards  and 
guidelines  found  at  12  CFR  Part  570.  It 
will  replace  the  specific  loan 
documentation  requirements  currently 
found  at  12  CFK  563.170(c)  (IHIO). 


Subpart  C — Adjustable  Rate  Mortgages 

This  proposed  subpart  will  contain 
new  §  560.210,  "Alternative  Mortgage 
Parity  Act"  and  will  also  ultimately 
include  ARM  disclosure  requirements 
currently  found  in  §  563.99,  with  the 
possible  amendments  discussed  under 
that  section. 

Section  560.210    Alternative  Mortgage 
Parity  Act 

This  proposed  section  is  derived  from 
current  §  545.33(f),  "Notice  of  housing 
creditors  regarding  alternative  mortgage 
transactions."  The  OTS  has  observed 
that  housing  creditors  interested  in 
engaging  in  alternative  mortgage 


transactions  could  not  easily  locate  this 
section  and  believes  placing  it  into  a 
subpart  specifically  dealing  with 
alternative  mortgages  will  make  it  more 
accessible  to  users.  The  section  has  been 
streamlined  and  modified  to  reflect 
changes  proposed  today,  including  the 
removal  of  cross-references  of 
provisions  proposed  for  repeal. 

IV.  Proposed  Disposition  of  Lending- 
and  Investment-Related  Regulations 

The  following  chart  displays  the 
proposed  reorganization  of  OTS's 
existing  lending-  and  investment-related 
regulations. 


Onginal  provision 


§545.31(3) 
§  545.31(b) 


§545.31  (c),(d)  

§545.32(3)  

§545.32(b)(1),(2)  , 
§545.32(b)(3)-(6) 


§  545.32(C) 

§545.32(d)  

§545.33  Introductory  peragrapti 
§  545.33(a)-<e) 


§  545.33(f)  

§  545.34(3)  

§ 545.34(b).  (C)  „.. 

§  545.35  „ 

§  545.36  

§  545.37  

§  545  38(a),(b) 

§545.38(0  

§  545.39(a)  

§  545.39(b)  „ 

§  545.40   

§  545.41    

§  545.42  „„ 

§  545.43   

§  545.44   „ 

§  545.45(3).(b)  

§  545.45(C),(d)  

§  545.45(e)  

§  545.46(a)  „ 

§ 545.46(b)  introductory  paragraph 
and  (b)(1). 

§  545.46(b)(2) 

§  545.47   

§545.48   

§  545.48(3)  

§  545.48(b)  

§  545.49  

§  545.50(a)  

§  545.50(b) 

§  545.50(C)  

§  545.51  (a)  

§545.51  (b)  

§  545  52  _ „... 

§  545.53(3) 

§545.53(b)-(d) 

§545.72  Introductory  paragraph  .... 

§545.72(3),  (b)  

§545.72(c)  

§545.73  Introductory  paragraph  .... 
§545.73(3),  (b)  


h4ew  provision 

§560.31(3)  

§560.31(a)  

§  560.31  (b).(c) 

§560.30  „.. 

§560.210  

§560.2  

§560.34  

§560.30  

§56o!36 "!!!!"!!!!!!!!!!!!!!! 

§560.30 

§560.43  

§560.30  

§560.30  .._ 

§56b!36 "!!!"!!!!!!!""!!"!! 

§560.30  ..'.".'""""ZZ'. 
§560.30  

%^^  "ZZZZZZ". 

§560.30  

§560.120  

%b&Q^"ZZZZ^Zl 
§560.30  

%^JX)  "ZZZ'ZZZ. 

§560.30  

§560.30  ZZZ^^ZZ". 

§560.30  

§560.41   

§560.30  

§560.42  

§560.30    'ZZ"'ZZZ. 
§560.43  


Comment 


Modified:  last  senterx^e  to  be  addressed  in  Regulatory  Structure  rule- 
making. 

Modified:  last  sentence  to  t>e  addressed  in  Regulatory  Structure  rule- 
making. 

Unchanged. 

Incorporated  into  lending  and  investment  powers  chart. 

Removed. 

Removed,  included  as  areas  in  which  state  law  is  preempted  urxJer 
§560.2. 

To  be  addressed  in  Regulatory  Structure  rulenutking. 

Removed. 

To  be  addressed  in  Regulatory  Structure  rulemaking. 

Removed,  included  as  area  in  wt-iich  state  law  is  preempted  under 
§560.2. 

Modified. 

Modified  arxl  reorganized. 

Sutstantially  unchanged. 

Incorporated  into  lending  arxj  investment  powers  chart. 

Renx)ved.  Paragraphs  (c)  and  (d)  to  k)e  incorporated  into  guidance. 

Removed. 

Removed. 

Irxjorporated  into  lerxling  arxJ  investment  powers  chart. 

lrx;orporated  into  lending  and  investment  powers  chart. 

Modified. 

Renrtoved. 

IrKorporated  into  lending  and  investment  powers  chart. 

Incorporated  into  lending  and  investment  powers  chart 

Irxxjrporated  into  lendir>g  and  investment  powers  chart. 

Removed. 

lrx:orporated  into  lerxling  and  investment  powers  chart. 

To  be  incorporated  into  guidance. 

Removed. 

Incorporated  into  lending  and  investment  powers  chart 

IrxxKporated  into  lerxjing  and  investment  powers  chart. 

Removed. 

Incorporated  into  lending  arxJ  investment  powers  chart. 

Authority  irxxjrporated  into  lerxjing  and  investment  powers  chart. 

Modified. 

Removed. 

Incorporated  into  lerxjing  and  investment  pxjwers  chart. 

Incorporated  into  lending  and  investment  powers  chart. 

To  t)e  addressed  in  Regulatory  Structure  rulemaking. 

Incorporated  into  lending  and  investment  powers  chart. 

lrx;orporated  into  lerxjing  arxJ  investment  powers  chart 

Removed. 

lrx:orporated  into  lending  arxJ  investment  powers  chart. 

IrKorporated  into  lending  arxJ  investment  powers  chart 

Significantly  changed. 

Incorporated  into  lending  arxJ  investment  powers  chart 

Significantly  changed. 

Removed. 

IrKorporated  into  lending  arxj  investment  powers  chart 

Modified. 


UMI 


Original  provision 

New  provision 

Comment 

§  545.74(c)(1  )(vi)  

§  560  30  

Ramovad 

§  545.75<a)  

tncorporated  into  lending  and  investment  powers  chart 
ModHted 

§ 545.75(b),  (c) 

§  560  40  

<;  %C  3C   See  aiso  560.41  

§  545.75(d)  

Rerrv)ved 

§545.78  „ 

Significantly  changed  and  incorporated  into  lending  and  investment 

powers  chart. 
Rerrxwed. 

To  be  incorporated  into  guidance.                                  ^ 
To  be  incorporated  into  guidarx». 
Significantly  changed. 
Removed. 

ModHied  by  adding  new  paragraph  (g). 
Removed. 
Unctianged. 
Pulodtfied. 

§556.2  4 

§  556.3  

§  556. 1 0  

§  563.95  

§560     21    

§  563.97 

§  563.99  „„ „ 

§563.160  „ 

§  563. 1 70(a),(b)  ..„ 

§563. 170(c)  



§  563. 1 70(c)(1  )-(1 0)  

§  560.1 70  

Significantly  changed. 

Unchanged. 

Modifications  or  rerrxival  under  consideration 

§  563. 1 70(d),(e) 

§  563. 1 72  

§  571 .8  

Removed 

§571.13  

Removed 

§  571 .20  

To  ba  incorporated  into  guidance. 
No  sutjstantive  change. 

§  571 .22  ; 

§  560.2  

V.  Request  for  Commpnt 

The  OTS  inviies  comment  on  all 
aspects  of  the  proposal  as  well  as 
specific  comments  on  the  proposed 
changes.  For  the  convenience  of  the 
reader,  specific  areas  noted  for  comment 
earlier  in  this  preamble  are  repeated 
under  section  B.,  below. 

A.  General  Areas  for  Comment 

The  OTS  also  solicits  comments  or. 
several  broader  areas  of  concern: 

(1)  What  is  the  best  approach  for 
providing  clear  guidance  on  the 
preemptive  effect  of  OTS's  lending 
regulations  for  federal  savings 
associations? 

(2)  Could  a  supervisory  approach 
more  dependent  on  general  guidelines 
and  safety  and  soundness  standards 
lead  to  differences  in  interpretation  of 
regulatory  requirements  and  safety  and 
soundness  standards?  Would  these 
differences  result  in  unnecessarv 
misunderstandings  and  confrontations 
between  institutions  and  super\  isorv 
staff?  What  types  of  communications  or 
training  would  ease  the  transitior.  to  a 
supervisory  approach  more  dependent 
on  guidelines? 

(3)  Are  there  regulatory  or  policy 
barriers  in  OTS's  lending  and 
investment  regulations  that  prevent  or 
otherwise  discourage  savings 
associations  from  investing  in 
community  development  activities?  As 
discussed  above,  OTS  is  proposing  to 
remove  unnecessary  restrictions  from  its 
regulations  on  investments  in 
government  obligations  and  state 
housing  corporations.  The  agency  seeks 
comments  on  other  regulator^'  changes 
that  would  encourage  safe  and  sound 


commimity  lending  that  are  within  its 
statutory  authority. 

(4)  While  savings  associations  have, 
and  will  continue  to  have,  a  focus  on 
mortgage  lending,  it  is  important  that 
the  regulations  do  not  impair  their 
ability  to  offer  other  types  of  loans.  A 
savings  association  should  be  able  to 
structure  its  portfolio  of  assets  to  offer 
the  best  mix  of  income-producing 
products  that  will  meet  its  community's 
credit  needs  consistent  with  statutory 
authority.  The  agency  is  proposing  to 
remove  commercial  loans  made  by 
service  corporations  from  the  overall 
commercial  lending  limit,  which  it 
believes  is  consistent  with  safety  and 
soundness  and  within  its  statutory 
authoritv  The  agency  solicits  comments 
on  what  other  regulations  affecting 
federal  savings  associations'  commercial 
tending.  esj)ecially  small  business 
lending,  authority  could  be  modified. 

B  Specific  Requests  for  Comment 

For  ;l.e  convenience  of  the  reader,  the 
spot  1  fie  points  on  which  the  proposal 
r(>quests  comment  are  repeated  below: 

( 1 1  Should  the  regidation  contain  a 
(hart  h  sting  the  most  commonly  used 
lending  and  investment  powers  that 
would  make  it  easier  to  locate  lending 
authorities  and  determine  which 
restrictions  apply?  Would  such  a  chart 
be  more  useful  if  it  included  statutory 
provisions  not  currently  set  forth  in  the 
regulations? 

(2)  Today's  proposal  represents  the 
agency's  current  best  considered 
judgment  about  the  right  balance 
between  which  provisions  affecting 
lending  should  be  binding  regulations 
and  which  should  be  guidance 
conveying  the  OTS's  general  views  on 


safety  and  soundness  standards.  Does 
the  proposal  achieve  these  goals? 

(3j  The  section-by-section  analysis 
highlights  particular  lending  provisions 
that  the  agency  is  considering  modifying 
or  removing  in  an  effort  to  streamline 
the  lending  regulations  and  remove 
unnecessary  restrictions.  Are  specific, 
detailed  regulations  needed  in  these 
areas? 

(4)  Has  the  current  definition  of 
secured  real  estate  loan  provided 
adequate  guidance  for  savings 
associations  and  how  could  it  be 
clarified  or  updated? 

(5)  Should  any  of  the  provisions  in 

§  545.33(c),  limitations  on  adjustments 
to  mortgages,  be  retained? 

(6)  Should  OTS  retain  the 
requirement  that  an  index  used  for  an 
ARM  must  be  outside  the  institution's 
control  or,  alternatively,  a  requirement 
of  a  national  or  regional  index?  The  OTS 
also  solicits  comment  on  how  federal 
thrifts  might  structure  their  ARM 
lending  programs  to  ensure  that 
consumers  are  protected  if  adjustments 
need  not  be  tied  to  external  indices. 

(7)  Should  the  provisions  of 

§  545.33(d)(2),  which  set  forth  what  may 
constitute  seoirity  for  a  loan  on  a 
cooperative,  be  included  in  guidance? 

(8)  Are  the  restrictions  on  late  fees 
and  prepayment  penalties  on  home 
loans,  currently  found  in  §  545.34(b) 
and  (c)  and  proposed  to  be  incorporated 
into  new  §  560.34,  important  for 
borrowers? 

(9)  Have  thrifts  invested  in  or  made 
loans  guaranteed  under  the  Foreign 
Assistance  Act? 

(10)  How  can  OTS  best  reference 
federal  thrifts'  authority  to  make  low- 
rent  housing  loans  in  the  proposed 
lending  and  investment  powers  chart? 
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(11)  Should  the  definition  of 
"mortgage"  set  forth  in  §  302  of  the 
FHLMC  Act.  ciurently  cross-referenced 
in  §  545.44.  be  incorporated  into  a 
future  general  definitional  section? 

(12)  Do  paragraphs  (c)  and  (d)  of 
§  545.45  on  manufactured  home 
financing  underwriting  standards 
provide  useful  guidance  to  savings 
associations? 

(13)  Does  transferring  the  substance  of 
the  letters  of  credit  regulation, 

§  545.48(a),  to  the  new  part  560  provide 
needed  uniform  standards  for  the  thrift 
industry,  the  benefits  of  which  would 
outweigh  any  additional  burden  on  state 
savings  associations?  Alternatively, 
should  §  545.48(a)  be  transferred  to 
handbook  guidance? 

(14)  How  can  the  definition  of 
consimier  loan  be  clarified  for 
classification  purposes  and  coordinated 
with  other  OTS  regulations  that  define 
consumer  credit  differently? 

(15)  Should  the  salvage  powers 
described  in  the  leasing  regulation 
(proposed  new  §  560.41]  and  in  the 
service  corporation  regulation  (§  545.74) 
be  consolidated  into  one  new  section 
that  will  outline  salvage  powers  on  all 
types  of  loans  and  investments? 

(16)  To  what  extent  have  savings 
associations  utilized  the  authority  to 
invest  in  the  Inter-American  Savings 
and  Loan  Bank? 

(17)  The  agency  proposes  to  retain 
paragraphs  (b)  and  (c)  of  current 

§  545.75  and  to  move  them  into  a  new 
§  560.40  on  commercial  paper  and 
corporate  debt  secimties  in  part  560. 
Should  these  provisions,  alternatively, 
be  removed  from  the  regulations  and 
incorporated  as  guidance  in  the  Thrift 
Activities  Handbook? 

(18)  The  agency  proposes  to  delete 
paragraph  (d)  of  current  §545.75, 
commercial  paper  and  corporate  debt 
securities,  as  no  longer  having  any 
practical  application  for  savings 
associations  in  light  of  section  28(d)  of 
the  FDLA.  Is  there  any  scenario  under 
which  paragraph  (d)  is  still  relevant? 

(19)  Pursuant  to  303  of  the  CDRIA,  the 
OTS  and  the  other  banking  agencies  are 
each  to  review  these  standards  and  to 
consider  the  impact  that  such  standards 
have  on  credit  availability  for  small 
business,  residential,  and  agricultural 
purposes,  and  on  low-  and  moderate- 
income  communities.  What  impact  have 
the  interagency  real  estate  lending 
standards,  including  the  Guidelines, 
had  on  the  availability  of  the  types  of 
credit  and  communities  descnbed 
above? 

(20)  Are  the  proposed  revisions  to 
loan  documentation  requirements 
(proposed  new  §  560.170)  sufficiently 
flexible  to  accommodate  participation  in 


telephone  lind  ouiuputenzud  humu 
banking? 

(21)  Paragraph  (d)  of  §563.170 
addresses  change  in  location  of 
accounting  or  control  records.  Paragraph 
(e)  addresses  use  of  data  processing 
services  for  maintenance  of  records. 
How  can  these  paragraphs  be  updated  to 
reflect  technological  changes  in  record 
maintenance? 

(22)  What  is  the  need  for  §  563.172, 
re-evaluation  of  real  estate?  How  can  the 
interaction  between  this  section  and  the 
appraisal  regulations  at  part  564  be 
clarified? 

(23)  Should  paragraph  (b)  of  §571.22 
(most  favored  lender)  be  replaced  in  its 
entirety  with  a  reference  to  state  laws 
that  are  "material  to  the  determination 
of  the  interest  rate,"  in  order  to  clarify 
the  meaning  of  paragraph  (b)  and  to 
promote  parity  between  savings 
associations  and  national  banks? 

VI.  Paperwork  Reduction  Act  of  1995 

The  OTS  invites  comment  on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  the  agency's 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  reporting  requirements  contained 
in  this  notice  of  proposed  rulemaking 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  all  aspects  of 
this  information  collection  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paf)erwork  Reduction  Project 
(1550).  Washington.  DC  20503  with 
copies  to  the  OTS.  1700  G  Street.  NW.. 
Washington.  DC  20552. 

The  recordkeeping  requirements  in 
this  notice  of  proposed  rulemaking  are 
found  in  12  CFR  560.170  and  563.170. 
The  recordkeeping  requirements  set 
forth  in  this  notice  of  proposed 
rulemaking  are  needed  by  the  OTS  in 
order  to  supervise  savings  associations 
and  develop  regulatory  policy.  The 


likely  recordkeepers  are  OTS-regulated 
savings  associations. 

Estimated  number  of  respondents 
£md/or  recordkeepers;  1,460. 

Estimated  average  aimual  burden 
hours  per  recordkeeper:  422  hours. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  616,431  hours. 

Start-up  costs  to  respondents:  None. 

Records  are  to  be  maintained  for  the 
period  of  time  respondent/recordkeeper 
owns  the  loan  plus  three  years. 

Vn.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposed  rule  does 
not  constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

VIII.  Regulatory  Flexibility  Act 
Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposal  does  not  impose  any 
additional  burdens  or  requirements 
upon  small  entities  and  lowers  several 
paperwork  and  other  burdens  on  all 
savings  associations. 

K.  Unfunded  Mandates  Act  of  1995 

The  OTS  has  determined  that  the 
requirements  of  this  proposed  rule  will 
not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly,  a 
budgetary  impact  statement  is  not 
required  under  section  202  of  the. 
Unfunded  Mandates  Act  of  1995. 

List  of  Subjects 

12  CFR  Part  545 

Accounting,  Consumer  protection, 
Credit,  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFH  Part  556 

Savings  associations. 

12  CFR  Part  560 

Consumer  protection,  Investments, 
Manufactured  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Flood  insurance.  Investments, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Seciuities,  Surety  bonds. 
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12  CFR  Part  571 

Accounting,  Conflicts  of  interest, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  and  under  the  authority 
of  12  U.S.C.  1462a,  the  Office  of  Thrift 
Supervision  proposes  to  amend  chapter 
V.  title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

D«p-r54^     OP6RATIONS 

1.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463,  1464, 
1828. 

§545.31     [Amended] 

2.  Section  545.31  is  amended  by 
removing  the  first  two  sentences  of 
paragraph  (a),  and  paragraphs  (c)  and 
(d). 

§545.32     iAm«nded] 

3.  Section  545.32  is  amended  by 
removing  and  reserving  paragraphs  (a), 
(b),  and  (d). 

$  545.33    [Amended] 

4.  Section  545.33  is  amended  by 
removing  and  reserving  paragraphs  (a) 
through  (f). 

|5  545  34-545  43    S45  4^-M5.-iS 

Removed, 

5.  Sections  545.34  through  545.43  and 
545.45  through  545.49  are  removed. 

§  545.50    [Amended] 

6.  Section  545.50  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (c). 

§§545.51-645.53    [Removed] 

7.  Sections  545.51  through  545.53  are 
removed. 

§5^5  ':  -645.73     [Ref^o-pd; 

8.  Sections  545.72  through  545.73  are 
removed. 

9.  Section  545.74  is  amended  by 
revising  paragraph  (c)(l)(vi)  to  read  as 
follows: 

§545.74    Service  co-fporations- 

*  •         •         *         • 

(c)  •  *  *  I 

(1)  •  *  * 

(vi)  Commercial  loans  and 
participations  therein. 

•  «        •        *        * 

§545.75    [Removed] 

10.  Sect'"?'  '-1'  /S  is  removed. 

§545.78    [Re.T.oved] 

11.  Section  545.78  is  removed. 


PART  556— STATEMENTS  OF  POLICY 

12.  The  authority  citation  for  part  556 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C. 

§§  556.2,  556.3,  556.10    [Removed] 

;  ^   Sections  556.2,  556.3,  and  556.10 

are  removed. 

14.  Fart  560  is  added  to  read  as 

follows: 

PART  560— LENDING  AND 
INVESTMENT 

Sec. 

560.1  General. 

560.2  Applicability  of  law. 

Subpart  A — Lending  and  investment 
Powers  tor  Federal  Savings  Associations 

560.30  General  lending  and  investment 
powers  for  Federal  savings  associations. 

560.31  Election  regarding  categorization  of 
loans  or  investments  and  related 
calculations. 

560.34    Limitations  on  home  loans. 

560.40  Commercial  paper  and  corporate 
debt  securities. 

560.41  Leasing. 

560.42  State  and  local  government 
obligations. 

560.43  Foreign  assistance  investments. 

Subpart  B — Lending  anc  ''-^vesir^tir- 
Provisions  Apolicabie  to  &■'  Sav  "^i 
Associations 

560. 1 20  letters  of  credit. 

560.121  Investment  in  state  housing 
corjxj  rations. 

SfiO   170       RerOTi"  ^"'"  lo"/^irip  tr^neat-tJonS. 

Subpart  C — Adjustable  ftaie  Mortgages 
560.210  Alternative  Mortgage  Parity  Act. 

Authority:  12  U.S.C.  1462,  1462a,  1463, 
1464,  1828,  1701J-3.  3803-  3806;  42  U.S.C 
4106. 

§560  1     General. 

(aj  Auittuiity  and  scope.  This  part  is 
being  issued  by  the  OTS  imder  its 
general  rulemaking  and  supervisory 
authority  imder  the  Home  Owners'  Loan 
Act,  12  U.S.C.  1462  et  seq.  Subpart  A  of 
this  part  sets  forth  the  lending  and 
investment  powers  and  authority  of 
Federal  savings  associations.  Subpart  B 
of  this  part  contains  safety-and- 
soundness  based  lending  and 
investment  provisions  applicable  to  all 
savings  associations.  Subpart  C  of  this 
part  deals  with  adjustable-rate 
mortgages. 

(b)  General  lending  standards.  Each 
savings  association  is  expected  to 
conduct  its  lending  and  investment 
activities  prudently.  Each  association 
should  use  lending  and  investment 
standards  that  are  consistent  with  safety 
and  soundness  and  ensure  adequate 
portfolio  diversification  and  are 
appropriate  for  the  size  emd  condition  of 


the  institution,  the  nature  and  scope  of 
its  operations,  and  conditions  in  its 
lending  market.  Each  association  should 
adequately  monitor  its  portfolio  and 
collateral. 

§560.2    Applicability  of  law. 

(a)  General  standards.  In  considering 
whether  State  laws  apply  to  the  lending 
and  investment  activities  of  Federal 
savings  associations,  the  OTS  will  apply 
generally  recognized  principles  of 
Federal  preemption  of  state  law.  For 
piuposes  of  this  part,  "State  law" 
includes  any  State  statute,  regulation, 
ruling,  order  or  judicial  decision.  The 
OTS  intends  to  occupy  the  entire  field 
of  lending  regulation  for  Federal  savings 
associations.  For  purposes  of  clarity, 
paragraphs  (b)  and  (d)  of  this  section  set 
forth  spjecific  areas  in  which  State  laws 
are  expressly  preempted  as  they  purport 
to  affect  lending  by  Federal  savings 
associations  and  any  limitations  on  such 
preemption.  Paragraph  (c)  of  this  section 
sets  forth  the  specific  areas  in  which 
state  laws  that  may  have  an  effect  on 
lending  are  not  preempted  by  Federal 
law. 

(b)  Express  preemption.  Federal 
savings  associations  may  make  all  loans 
and  investments  authorized  imder 
federal  law,  including  this  part,  without 
regard  to  limitations  in  state  law 
purporting  to  regulate  such  activities, 
including,  without  limitation,  laws 
governing: 

(1)  Licensing,  registration  and  filings 
and  reports; 

(2)  Loan  to  value  ratios; 

(3)  Amortization  of  loans,  including 
the  deferral  and  capitalization  of 
interest; 

(4)  Adjustments  to  the  interest  rate, 
payment,  balance,  or  term  to  maturity  of 
the  loan,  including  calling  a  loan  due 
and  payable  upon  the  passage  of  a 
number  of  years  since  closing  or  a 
specified  event  external  to  the  loan; 

(5)  Loan-related  fees,  including 
without  limitation,  initial  charges,  late 
charges,  and  prepayment  penalties; 

(6)  Escrow  accounts; 

(7)  Security  property,  including 
leaseholds; 

(8)  Disclosure  requirements  and 
access  to  credit  reports; 

(9)  Requirements  on  disbursements 
and  repayments; 

(10)  Mortgage  processing; 

(11)  Usury  ana  interest  rate  ceilings  to 
the  extent  provided  in  12  U.S.C.  1735f- 
7(a)  and  part  590  of  this  chapter  and  12 
U.S.C.  1463(g)  and  paragraph  (d)  of  this 
§560.2;  and 

(12)  Due-on-sale  clauses  to  the  extent 
provided  in  12  U.S.C.  1701J-3  and  part 
591  of  this  chapter. 

(c)  State  laws  that  are  not  preempted. 
Notwithstanding  paragraph  (b)  of  this 
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'  •  MOD.  State  Laws  m  the  following  areas 
H>  not  preempted  as  they  affect  the 
lending  operations  of  Federal  savings 
associations: 

( 1 )  General  contract  law; 

(2)  General  real  prof>erty  law; 

(3)  Homestead  laws  specified  in  12 
U.S.C.  1462a(f); 

(4)  Tort  law;  and 

(5)  Criminal  law. 
(d)  Most  favored  lender.  (1)  Under  12 

U.S.C.  1463(gJ,  savings  a<woriations  are 
authorized  to  charge  interest  at  a  rate 
not  to  exceed  the  greater  of  either  one 
percent  above  the  Federal  Reserve 
ninety-day  discount  rate  or  the  rate 
allowed  to  the  most  favored  lender  on 
the  particular  class  of  loans  under  State 
law  whenever  the  greater  of  either  of 
these  rates  exceeds  the  rate  the 
association  is  permitted  to  charge  by 
State  law. 

(2)  Savings  associations  may  only 
charge  the  preferential  rates  reserved  for 


most  favored  lenders  when  ihey  are 
making  the  same  type  of  loans  as  the 
most  favored  lender.  Accordingly, 
savings  associations  may  not  charge  the 
maximum  loan  rates  permitted  for  small 
loan  companies  unless  that  loan  meets 
the  substantive  state  law  requirements 
as  to  loan  term  amount,  use  of  proceeds, 
identity  of  borrower,  and  so  forth. 
Consumer  protections  specifically 
required  in  such  loans  when  made  by 
the  most  favored  lender  are  also  to  be 
considered  substantive  and  must  be 
included  in  loans  made  by  savings 
associations  that  desire  to  use  most- 
favored-lender  rates. 

(3)  Federal  savings  associations  are 
not  required  to  submit  to  state  most- 
favored-lender  restrictions  that  are 
primarily  procedural  or  regulatory  in 
natiue.  Such  restrictions  include 
licensing,  bonding,  and  reporting  to 
State  authorities.  The  degree  to  which 
state-chartered  savings  associations 

Lending  and  Investment  Powers  Chart 


must  comply  with  such  restrictions  will 
be  determined  by  their  State 
supervisors. 

Pow»fs  'or  '-'ar}f>,m  5^,  -  Qs  A  <;s<:>ciations 

f  S60.3C    je'-'era'   e^oi.",  n-a    -vestment 
powers  ■-'  '^eoe';!'  sa.-w^s  associations. 

Pursuant  to  section  5(c)  of  the  Home 
Owners  Loan  Act  (HOLA),  12  U.S.C. 
1464(c),  a  federal  savings  association 
may  make,  invest  in.  purchase,  sell, 
participate  in,  or  otherwise  deal  in 
(including  brokerage  or  warehousing)  all 
loans  and  investments  allowed  under 
section  5(c)  of  the  HOLA  including, 
without  limitation,  the  following  loans, 
extensions  of  credit,  and  investments, 
subject  to  the  limitations  indicated  and 
any  such  terms,  conditions,  or 
limitations  as  may  be  prescribed  from 
time  to  time  by  the  Office  by  policy 
directive,  order,  or  regulation: 


Category 


CofTifTieraal  loans 

ComfTwrcial  paper  and  corporate  debt  securi- 
ties. 

Community  devetapment 

Community  development  direct  investments  .... 

Consumer  loans 

CredH  cards  ..^ .^ 

Education  loans  

Finance  leasing 


Foreign  assstarve  investments 

General  leasing 

Home  improvement  loans 

Home  (resKJenliaO  loans* 

-'"'"■s  o<  credK „ „ 


s  secured  t>y  accounts 

.-^'3  to  flnanctai  institutions,  brokers,  and 
dealers. 

Manufactured  home  loans  

Nonresidentjai  real  property  loans 

State  and  kxaJ  goverrvnent  otiligations  ..._ 

State  housing  corporations 

Transact»n  account  loarra.  includng  over- 
drafts. 


HOLA  authorization 


5<c)(2)(A) 
5(c)(2)(D) 

5(c)(3)(B) 
5(c)(3){8) 
5(c)(2)(D) 

5(b)(4)  

5(c)(3)(A) 

5(c)(1)(B) 

5(C)(2)(A) 

5(c)(2)(D) 

5(c)(4)(C) 

5(c)(2)(C) 

5(c)(l)(J)  . 

5(c)(1)(B) 

5(c)(2)(A) 

5(c)(1)(A) 
5(c)(1MH) 

5(0(1  )(J)  . 

5(c)(2)(B) 

5(c)(1)(H) 

5(c)(1)(P) 

5(c)(1)(A) 


Statutory  percentage  of  assets  limitations  (erxJnotes  contain  applica- 
ble regulatory  limitations) 


10%  o(  total  assets 

Up  to  30%  of  total  assets.'-^ 

5%  of  total  assets. 

2%  of  total  assets.  3 

Up  to  35%  of  total  assets. >■< 

None.» 

5%  of  total  assets. 

Based  on  collateral  type  for  property  ftr^anced.* 

1%  of  total  assets.' 

10%  of  assets.* 

None.» 

None.' • 

Included  m  aggregate  10%  of  assets  commercial  lending  limita- 

tion.'«» 
None.s-  *• 
None.'-  •> 

None.)  13 

400%  of  total  capital.^4 

Nones-  <» 

None.»-  '• 

None."^ 


NOT^S: 

'  ^?;.P**P<>y?<^  determining  a  Federal  savings  associations  percentage  assets  lim»tatKxi,  investment  in  oerronercial  paper  and  corporaie  debt 
secunttes  must  tM  aggregated  wrth  tTte  Federal  savings  associations  investment  in  consumer  loans 

.or-wT®^  .,^J""^>i!f?^i!?"  "^^  "^^l  r.^"^'^  P^P®'  ^^  corporate  det)t  secunties.  whicti  Indutes  corporate  debt  secunties  con- 

vertioie  mto  stock,  subject  to  the  provisions  of  §560.40. 

«I!H?!1°*  ***^  "^52"  ?  *  si**"^  *rt^"  t^  ovefa"  5%  of  assets  imitation  on  community  devetopfmni  loans  and  investments 
!«,  ^^^tf^  rJ!?^  °^ ,,°  ^^-  '"aggregate  rnay  be  invested  only  in  loans  made  by  the  assodrtion  directly  to  the  onginal  obligor  and 
^^  ^T*^i°'  referral  lees  have  been  paid.  A  Federal  savings  association  may  include  loans  to  dealers  in  consumer  goods  to  finance 
inventory  and  floor  plannwig  in  the  total  investment  made  under  this  section.  ^^       "a.»-o 

*  While  there  e  no  statutory  limrt  on  certain  cateoones  of  loans  and  investments,  including  credit  card  loans,  home  improvement  loans  and  de- 
posA  a<^nt  loans,  the  OTS  may  establish  an  individual  limit  on  such  loans  or  mvestnnents  if  the  associaSon's  concentration  in  such  loans  or  in- 
vestments  presents  a  safety  and  sourxlness  corwem. 

1t^^^^^  savings  association  may  engage  m  leasing  activities  sub)ect  to  the  provisions  of  §560.41 

-^  lll^  A    °  ^^f^  limitation  applies  to  the  aggregate  outstanding  investments  made  under  the  Foreign  Assistance  Act  and  In  the  caoital  of 

the  Inter-Amencan  Savmqs  and  Loan  Bank  Such  investments  may  be  made  subject  to  the  provisions  of  §560  43 

,  »l'!IS™i°'  I®*^!![IS!?L'°*"  '"clyCes  '<»re  secured  by  on  one-to-lour  family  dwellings,  multi-fan>ity  residenbaJ  property  and  loans  secured  by 
a  unit  or  umts  of  a  condorwrnum  or  housing  cooperative.  k'->~  r         .vo  ^  ooi.u.ou  uy 

',^A^?^^  savings  association  may  make  home  loans  subject  to  the  provisions  of  §560  34 

'OA  Federal  savings  associatxm  may  issue  letters  of  aedit  subject  to  (he  provisioos  of  §560  120 
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"  Loans  secured  by  savings  accounts  ano  other  time  deposits  may  be  made  without  limitation,  provided  Vhe  Federal  savings  association  ob- 
tains a  lien  on,  or  a  pledge  of,  such  accounts  Such  loans  may  not  exceed  the  withdrawable  amount  of  the  account. 

'2  A  Federal  savings  association  may  only  invest  m  loans  secured  by  otjiigations  of,  or  by  obligations  fully  guaranteed  as  to  principal  and  inter- 
est tjy,  the  United  States  or  any  of  its  agencies  or  instrumentalities  where  the  bon-ower  is  a  financial  institution  insured  by  the  Federal  Deposit  In- 
surance Corporation  or  is  a  broker  or  dealer  registered  with  the  Securities  and  Exchange  Commission  and  the  market  value  of  the  securities  for 
each  loan  at  least  equals  the  amount  of  the  loan  at  the  time  it  is  made. 

'3 If  the  wheels  and  axles  of  the  manufactured  home  have  been  removed  and  it  is  permanently  affixed  to  a  foundation,  a  loan  secured  by  a 
combination  of  a  manufactured  home  and  developed  residential  lot  on  which  it  sits  may  be  treated  as  a  home  loan. 

'*  Without  regard  to  any  limitations  of  this  part  a  Federal  savings  association  may  make  or  invest  in  the  fully  insured  or  guaranteed  portion  of 
nonresidential  real  estate  loans  insured  or  guaranteed  Dy  the  Economic  Development  Administration,  the  Farmers  Home  Administration,  or  the 
Small  Business  Administration.  Unguaranteed  portions  of  guaranteed  loans  must  be  aggregated  with  uninsured  loans  when  determining  an  asso- 
ciation's compliance  with  the  400%  of  capital  limitation  for  other  real  estate  loans. 

'SThis  category  includes  obligations  issued  by  any  state,  territory,  or  possession  of  the  United  States  or  political  sutxJivision  thereof  (including 
any  agency,  corporation,  or  instrumentality  of  a  state  or  political  subdivision),  subject  to  §560.42. 

^6  A  Federal  savings  association  may  invest  in  state  housing  corporations  subject  to  the  provisions  of  §560.121. 

'  ^  Payments  on  accounts  in  excess  of  the  account  t>alance  (overdrafts)  on  commercial  deposit  or  transaction  accounts  shall  tie  considered 
commercial  loans  for  purposes  of  determining  the  association's  percentage  of  assets  limitation. 


§560.31     Election  regarding  categorization 
of  loans  or  Investments  ana  reiatea 
calculations. 

(a)  If  a  loan  or  other  investment  is 
authorized  under  more  than  one  section 
of  the  Home  Owners'  Loan  Act,  as 
amended,  or  this  part,  a  Federal  savings 
association  may  designate  under  which 
section  the  loan  or  investment  has  been 
made.  Such  a  loan  or  investment  may  be 
apportioned  among  appropriate 
categories,  and  may  be  moved,  in  whole 
or  part,  from  one  category  to  another.  A 
loan  commitment  shall  be  coimted  as  an 
investment  and  included  in  total  assets 
of  a  Federal  savings  association  only  to 
the  extent  that  funds  have  been 
advanced  and  not  repaid  pursuant  to  the 
commitment. 

(b)  Loans  sold  to  a  third  party  shall  be 
included  in  calculation  of  a  percentage- 
of-assets  investment  limitation  only  to 
the  extent  they  are  sold  with  recourse. 

(c)  A  Federal  savings  association  may 
ifiake  a  loan  secured  by  assignment  of 
loans  to  the  extent  that  it  could,  under 
applicable  law  and  regulations,  make  or 
purchase  the  underlying  assigned  loans. 

§560.34     Limitations  on  home  loans. 

(a)  Late  charges.  A  Federal  savings 
association  may  include  in  the  loan 
contract  a  provision  authorizing  the 
imposition  of  a  late  charge  writh  respect 
to  the  payment  of  any  delinquent 
periodic  payment.  With  respect  to  any 
loan  made  after  July  31, 1976,  on  the 
security  of  a  home  occupied  or  to  be 
occupied  by  the  borrower,  no  late 
charge,  regardless  of  form,  shall  be 
assessed  or  collected  by  a  Federal 
savings  association,  unless  any  monthly 
billing,  coupon,  or  notice  the  Federal 
savings  association  may  provide 
regarding  installment  payments  due  on 
the  loan  discloses  the  date  after  which 
the  charge  may  be  assessed.  A  Federal 
savings  association  may  not  impose  a 
late  charge  more  than  one  time  for  late 
payment  of  the  same  installment,  and 
any  installment  payment  made  by  the 
borrower  shall  be  applied  to  the  longest 
outstanding  installment  due.  A  Federal 


savings  association  shall  not  assess  a 
late  charge  as  to  any  payment  received 
by  it  within  fifteen  days  after  the  due 
date  of  such  payment.  No  form  of  such 
late  charge  permitted  by  this  paragraph 
shall  be  considered  as  interest  to  the 
Federal  savings  association  and  the 
Federal  savings  association  shall  not 
deduct  late  charges  from  the  regular 

fieriodic  installment  payments  on  the 
oan ,  but  must  collect  them  as  such  from 
the  borrower. 

(b)  Loan  payments  and  prepayments. 
Except  for  loans  to  natural  persons 
secured  by  borrower-occupied  property 
and  on  which  periodic  advances  are 
being  made,  payments  on  the  principal 
indebtedness  of  all  loans  on  real  estate 
shall  be  applied  directly  to  reduction  of 
such  indebtedness,  but  prepayments 
made  on  an  installment  loan  may  be 
reapplied  from  time  to  time  wholly  or 
partly  to  offset  payments  which 
subsequently  accrue  under  the  loan 
contract.  A  Federal  savings  association 
may  impose  a  penalty  on  the 
prepayment  of  a  loan  as  provided  in  the 
loan  contract. 

§  560  40    Commercial  paper  and  corporate 
debt  securities. 

Pursuant  to  12  U.S.C.  1464(c)(2)(D),  a 
Federal  savings  association  may  invest 
in,  sell,  or  hold  commercial  paper  and 
corporate  debt  securities  subject  to  the 
provisions  of  this  section. 

(a)  Limitations.  (1)  Commercial  paper 
must  be: 

(i)  Denominated  in  dollars;  and 

(ii)(A)  As  of  the  date  of  purchase,  as 
shown  by  the  most  recently  published 
rating  made  of  such  investments  by  at 
least  two  nationally  recognized 
investment  ratings  services,  rated  in 
either  one  of  the  two  highest  categories; 
or 

(B)  If  unrated,  guaranteed  by  a 
company  having  outstanding  paper  that 
is  rated  as  provided  in  paragraph 
(a)(l)(ii)(A)  of  this  section. 

(2)  Corporate  debt  securities  must  be: 

(i)  Denominated  in  dollars; 

(ii)  Securities  that  may  be  sold  with 
reasonable  promptness  at  a  price  that 


corresponds  reasonably  to  their  fair 
value;  and 

(iii)  Rated  in  one  of  the  four  highest 
categories  by  a  nationally  recognized 
investment  ratings  service  at  its  most 
recently  published  rating  before  the  date 
of  purchase  of  the  security. 

(3)  A  Federal  savings  association's 
total  investment  in  the  commercial 
paper  and  corporate  debt  securities  of 
any  one  issuer,  or  issued  by  any  one 
person  or  entity  affiliated  with  such 
issuer,  together  with  other  loans  shall 
not  exceed  the  general  lending 
limitations  contained  in  §  563.93(c)  of 
this  chapter. 

(4)  Investments  in  corporate  debt 
seciuities  convertible  into  stock  are 
subject  to  the  following  additional 
limitations: 

(i)  The  purchase  of  securities 
convertible  into  stock  at  the  option  of 
the  issuer  is  prohibited; 

(ii)  At  the  time  of  purchase,  the  cost 
of  such  securities  must  be  written  down 
to  an  amount  that  represents  the 
investment  value  of  the  securities 
considered  independently  of  the 
conversion  feature;  and 

(iii)  Federal  savings  associations  are 
prohibited  from  exercising  the 
conversion  feature. 

(5)  A  Federal  savings  association  shall 
maintain  information  in  its  files 
adequate  to  demonstrate  that  it  has 
exercised  pradent  judgment  in  making 
investments  under  this  section. 

(b)  Notwithstanding  the  limitations 
contained  in  this  section,  the  Office  may 
permit  investment  in  corporate  debt 
securities  of  another  savings  association 
in  coiuiection  with  the  purchase  or  sale 
of  a  branch  office  or  in  connection  with 
a  supervisory  merger  or  acquisition. 

§  560.41     Leasing. 

(a)  Authorization.  Pursuant  to  general 
lending  authority  in  12  U.S.C. 
1464(c)(1)(B),  1464(c)(2)(A).  and 
1464(c)(2)(D),  a  Federal  savings 
association  may  engage  in  leasing 
activities  that  are  the  functional 
equivalent  of  lending,  subject  to  the 
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limitations  of  this  section.  Pursuant  to 
12  U.S.C.  1464(c)(2)(C).  a  Federal 
savings  association  may  invest  in 
tangible  personal  property  for  the 
purpose  of  leasing  that  property,  subject 
to  the  limitations  of  this  section. 

(b)  General.  A  Federal  savings 
association  may  become  the  legal  or 
beneficial  owner  of  tangible  personal 
property  or  real  property  for  the  purpose 
of  leasing  such  property,  may  obtain  an 
assigrunent  of  a  lessor's  interest  in  a 
lease  of  such  property,  and  may  incur 
obligations  incidental  to  its  position  as 
the  legal  or  beneficial  owner  and  lessor 
of  the  leased  property,  subject  to  the 
limitations  of  this  section. 

(c)  Finance  leasing.  ( 1 )  A  financing 
lease  of  tangible  personal  property  made 
to  a  natural  person  for  personal,  family 
or  household  purposes  pursuant  to  this 
section  shall  be  subject  to  all  limitations 
applicable  to  the  amount  of  a  Federal 
savings  association's  investment  in 
consumer  loans.  A  financing  lease  made 
for  commercial,  corporate,  business,  or 
agricultural  purposes  pursuant  to  this 
section  shall  be  subject  to  all  limitations 
applicable  to  the  amount  of  a  Federal 
savings  association's  investment  in 
commercial  loans.  A  financing  lease  of 
residential  or  nonresidential  real 
property  made  pursuant  to  this  section 
shall  be  subject  to  all  limitations 
apphcable  to  the  amount  of  a  Federal 
savings  association's  investment  in  real 
estate  loans. 

(2)  To  qualify  as  the  functional 
equivalent  of  a  loan,  a  financing  lease 
must  meet  all  of  the  following 
reauirements: 

li)  The  lease  must  be  a  net,  full-payout 
lease  representing  a  non-cancelable 
obligation  of  the  lessee,  notwithstanding 
the  possible  early  termination  of  the 
lease. 

(ii)  Both  the  estimated  residual  value 
of  the  property  and  that  portion  ofthe 
estimated  residual  value  relied  upon  by 
the  lessor  to  satisfy  the  requirements  of 
a  full-payout  lease  must  be  reasonable 
in  light  of  the  nature  of  the  leased 
property  and  all  relevant  circumstances 
so  that  realization  of  the  lessor's  full 
investment  plus  the  cost  of  financing 
the  property  depends  primarily  on  the 
creditworthiness  of  the  lessee,  and  not 
on  the  residual  market  value  of  the 
leased  property. 

(iii)  At  tne  temainaUon  of  a  financing 
lease,  either  by  expiration  or  default, 
property  acquired  must  be  liquidated  or 
released  on  a  net  basis  as  soon  as 
practicable.  Any  property  held  in 
anticipation  of  releasing  must  be 
reevaluated  and  recorded  at  the  lower  of 
fair  market  value  or  book  value. 

(3)  Definitions.  For  the  purposes  of 
this  section: 


(i)  The  term  net  lease  means,  a  lease 
under  which  the  Federal  savings 
association  will  not,  directly  or 
indirectly,  provide  or  be  obligated  to 
provide  for: 

(A)  The  servicing,  repair  or 
maintenance  ofthe  leased  property 
during  the  lease  term: 

(B)  The  purchasing  of  parts  and 
accessories  for  the  leased  property; 
Provided,  that  improvements  and 
additions  to  the  leased  property  may  be 
leased  to  the  lessee  upon  its  request  in 
accordance  with  the  full-payout 
reauirements  of  this  section; 

(C)  The  loan  of  replacement  or 
substitute  property  while  the  leased 
proj>ertv  is  being  serviced: 

(D)  The  purchasing  of  insurance  for 
the  lessee,  except  where  the  lessee  has 
failed  to  discharge  a  contractual 
obligation  to  purchase  or  mainteiin 
insurance;  or 

(E)  The  renewal  mi  any  license, 
registration  of  filing  for  the  property 
unless  such  action  by  the  Federal 
savings  association  is  necessary  to 
protect  its  interest  as  an  owrner  or 
financier  of  the  property. 

(ii)  The  term  full-payout  lease  means 
a  lease  transaction  in  which  any 
unguaranteed  portion  of  the  estimated 
residual  value  relied  on  by  the 
association  to  yield  the  return  of  its  full 
investment  in  the  leased  property,  plus 
the  estimated  cost  of  financing  the 
property  over  the  term  of  the  lease  does 
not  exceed  25%  of  the  original  cost  of 
the  property  to  the  lessor. 

(iii)  The  term  realization  of 
investment  means  that  a  Federal  savings 
association  that  enters  into  a  lease 
financing  transaction  must  reasonably 
expect  to  realize  the  return  of  its  full 
investment  in  the  leased  property,  plus 
the  estimated  cost  of  financing  the 
property  over  the  term  of  the  lease  from: 

(A)  Rentals; 

(B)  Estimated  tax  benefits,  if  any;  and 

(C)  The  estimated  residual  value  of 
the  property  at  the  expiration  of  the 
term  of  the  lease. 

(d)  General  leasing.  (1)  Pursuant  to 
section  5(c)(2)(C)  of  the  HOLA,  a 
Federal  savings  association  may  invest 
in  tangible  personal  property,  including 
vehicles,  manufactured  homes, 
machinery,  equipment,  or  furniture  for 
the  purpose  of  rental  or  sale.  Lease 
investments  made  under  this  section  are 
not  restricted  to  being  the  functional 
equivalent  of  loans  as  is  the  case  for 
financing  leases. 

(2)  A  Federal  savings  association's 
investments  in  such  property  may  not 
exceed  10%  of  its  assets. 

(e)  Salvage  powers.  If,  in  good  faith, 
a  Federal  savings  association  believes 
that  there  has  been  an  unanticipated 


change  in  conditions  that  threatens  its 
financial  position  by  significantly 
increasing  its  exposure  to  loss,  the 
provisions  of  this  section  shall  not 
prevent  the  Federal  savings  association: 

(1)  As  the  owner  and  lessor  under  a 
net,  full-payout  lease,  from  taking 
reasonable  and  appropriate  action  to 
salvage  or  protect  the  value  ofthe. 
property  or  its  interest  arising  under  the 
lease; 

(2)  As  the  assignee  of  a  lessor's 
interest  in  a  lease,  from  becoming  the 
owner  and  lessor  of  the  leased  property 
pursuant  to  its  contractual  right,  or  from 
taking  any  reasonable  and  appropriate 
action  to  salvage  or  protect  the  value  of 
the  property  or  its  interest  arising  under 
the  lease;  or 

(3)  From  including  any  provisions  in 
a  lease,  or  from  making  any  additional 
agreements,  to  protect  its  financial 
position  or  investment  in  the 
circumstances  set  forth  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section. 

§  560.42    State  and  local  government 
ot>llgatlons. 

Pursuant  to  12  U.S.C.  1464(c)(1)(H),  a 
Federal  savings  association  may  invest 
in  obligations  issued  by  any  State  or 
political  subdivision  thereof,  subject  to 
the  following  conditions: 

(a)  A  Federal  savings  association  may 
not  invest  more  than  10%  of  its  capital 
in  obligations  of  any  one  issuer, 
exclusive  of  general  obhgations  of  the 
issuer. 

(b)  The  obligations  must  continue  to 
hold  one  of  the  four  highest  national 
investment  grade  ratings,  or  must  be 
issued  by  a  public  housing  agency  and 
backed  by  the  full  faith  and  credit  ofthe 
United  States. 

(c)  Notwithstanding  the  limitations  in 
paragraph  (b)  of  this  section,  a  Federal 
savings  association  may  invest,  in  the 
aggregate,  up  to  one  percent  of  its  assets 
in  the  obligations  of  a  State,  territory, 
possession,  or  political  subdivision  in 
which  the  association's  home  office  or 

a  branch  office  is  located. 

(d)  Notwithstanding  the  limitations  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
Federal  savings  association  may  invest 
in  any  obligations  approved  by  the 
Office. 

§  560.43    Foreign  assistance  investments. 

Pursuant  to  12  U.S.C.  1464(c)(4)(C),  a 
Federal  savings  association  may  make 
foreign  assistance  investments  in  an 
aggregate  amount  not  to  exceed  one 
percent  of  its  assets,  subject  to  the 
following  conditions: 

(a)  For  any  investment  made  under 
the  Foreign  Assistance  Act,  the  loan 
agreement  shall  specify  what  constitutes 
an  event  of  default,  and  provide  that 
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upon  default  in  payment  of  principal  or 
interest  under  such  agreement,  the 
entire  amount  of  outstanding 
indebtedness  thereunder  shall  become 
immediately  due  and  payable,  at  the 
lender's  option.  Additionally,  the 
contract  of  guarantee  shall  cover  100% 
of  any  loss  of  investment  thereunder, 
except  for  any  portion  of  the  loan 
arising  out  of  fraud  or  misrepresentation 
for  which  the  party  seeking  payment  is 
responsible,  and  provide  that  the 
guarantor  shall  pay  for  any  such  loss  in 
U.S.  dollars  within  a  specified 
reasonable  time  after  the  date  of 
application  for  payment. 

(b)  To  make  any  investments  in  the 
share  capital  and  capital  reserve  of  the 
Inter-American  Savings  and  Loan  Bank, 
a  Federal  savings  association  must  be 
adequately  capitalized  and  have 
adequate  allowances  for  loan  and  lease 
losses.  The  Federal  savings  association's 
aggregate  investment  in  such  capital  or 
capital  reserve,  including  the  amount  of 
any  obligations  undertaken  to  provide 
said  BaiJc  with  reserve  capital  in  the 
future  (call-able  capital),  will  not,  as  a 
result  of  such  investment,  exceed  one- 
quarter  of  1%  of  its  assets  or  $100,000, 
whichever  is  less 


Subpart  B — Lending  ana  investment 
Provisions  Applicable  t 
Associations 


Ai!  Savings 


§  560. 1 20    Letters  of  credit 

(a)  To  the  extent  that  a  savings 
association  has  been  given  the  authority 
to  invest  in  letters  of  credit  elsewhere, 
a  savings  association  may  issue  and 
commit  to  issue  letters  of  credit  within 
the  scope  of  and  in  conformance  writh 
the  laws  and  rules  of  practice 
recognized  by  law,  such  as  the  Uniform 
Commercial  Code,  the  Uniform  Customs 
and  Practice  for  Documentary  Credits, 
the  United  Nations  Commission  on 
International  Trade  Law,  the 
Convention  on  Independent  Guarantees 
and  Standby  Letters  of  Credit,  and  the 
Uniform  Rules  for  Bank-to-Bank 
Reimbursements  Under  Documentary 
Credits.  Savings  associations  may 
pledge  collateral  to  secure  its 
obligations  thereunder,  subject  to  the 
following  requirements: 

(1)  Each  letter  of  credit  must 
conspicuously  state  that  it  is  a  letter  of 
credit; 

(2)  The  issue's  undertaking  must 
contain  a  specified  expiration  date  or  be 
for  a  definite  term,  and  must  be  limited 
in  amount; 

(3)  The  issuer's  obligation  to  pay  must 
be  solely  dependent  upon  the 
presentation  of  conforming  documents 
as  specified  in  the  letter  of  credit,  and 
not  upon  the  factual  performance  or 


nonperformance  by  the  parties  to  the 
underlying  transaction;  and 

(4)  Tne  account  party  must  have  an 
unqualified  obligation  to  reimburse  the 
issuer  for  payments  made  under  the 
letter  of  credit. 

(b)  To  the  extent  funds  are  advanced 
under  a  letter  of  credit  without 
compensation  from  the  account  party, 
the  amount  shall  be  treated  as  an 
extension  of  credit  subject  to 
pprcentage-of-assets  limits  and  other 
requirements  under  an  applicable 
provision  of  this  part. 

§  560  1 21     Investment  in  state  housing 
corporations. 

(a)  Any  savings  association  to  the 
extent  it  has  legal  authority  to  do  so, 
may  make  investments  in,  commitments 
to  invest  in,  loans  to,  or  commitments 
to  lend  to  any  state  housing  corporation; 
provided,  that  such  obligations  or  loans 
are  secured  directly,  or  indirectly 
through  a  fiduciary,  by  a  first  Uen  on 
improved  real  estate  which  is  insured 
under  the  National  Housing  Act,  as 
amended,  and  that  in  the  event  of 
default,  the  holder  of  such  obligations  or 
loans  has  the  right  directly,  or  indirectly 
through  a  fiduciary,  to  subject  to  the 
satisfaction  of  such  obligations  or  loans 
the  real  estate  described  in  the  first  lien, 
or  the  insurance  proceeds. 

(b)  Any  savings  association  that  is 
adequately  capitalized  may,  to  the 
extent  it  has  legal  authority  to  do  so, 
invest  in  obligations  (including  loans)  of 
or  issued  by  any  state  housing 
corporation  incorporated  in  the  State  in 
which  such  savings  association  has  its 
home  or  a  branch  office;  provided 
(except  with  respect  to  loans),  that: 

(1)  The  obligations  are  rated  in  one  of 
the  four  highest  grades  as  shovvm  by  the 
most  recently  published  rating  made  of 
such  obligations  by  a  nationally 
recognized  rating  service;  or 

(2)  The  obligations,  if  not  rated,  are 
approved  by  the  Office.  The  aggregate 
outstanding  direct  investment  in 
obligations  under  paragraph  (b)  of  this 
section  shall  not  exceed  the  amount  of 
the  savings  association's  total  capital. 

(c)  Each  state  housing  corporation  in 
which  a  savings  association  invests 
under  the  authority  of  paragraph  (b)  of 
this  section  shall  agree,  before  accepting 
any  such  investment  (including  any 
loan  or  loan  commitment),  to  make 
available  at  any  time  to  the  Office  such 
information  as  the  Office  may  consider 
to  be  necessary  to  ensure  that 
investments  are  properly  made  under 
this  liprtinn 

§560/!'C    Records  for  lending 

transaction^.. 

In  esiaDiishing  and  maintaining  its 
records  pursuant  to  §  563.170  of  this 


chapter,  each  savings  association  and 
service  corporation  should  establish  and 
maintain  loan  documentation  practices 
that: 

(a)  Ensure  that  the  institution  can 
make  an  informed  lending  decision  and 
can  assess  risk  on  an  ongoing  basis; 

(b)  Identify  the  purpose  and  all 
sources  of  repayment  for  each  loan,  and 
assess  the  abihty  of  the  borrower(s)  and 
any  guarantor(s)  to  repay  the 
indebtedness  in  a  timely  manner; 

(c)  Ensure  that  any  claims  against  a 
borrower,  guarantor,  security  holders, 
and  collateral  are  legally  enforceable; 

(d)  Demonstrate  appropriate 
administrafion  and  monitoring  of  its 
loans;  and 

(e)  Take  into  account  the  size  and 
complexity  of  a  loan. 

Subpart  C— Adjustable  Rate  Mortgages 

§  560.21 0    Alternative  Mortgage  Parity  Act. 

Pursuant  to  12  U.S.C  3803,  housing 
creditors  that  are  not  commercial  banks, 
credit  unions,  or  Federal  savings 
associations  may  njake  alternative 
mortgage  transactions  as  defined  by  that 
section  and  further  defined  and 
described  by  applicable  regulations 
identified  herein,  notwithstanding  any 
state  constitution,  law.  or  regulation.  In 
accordance  with  12  U.S.C.  3807(b).  this 
part  560  and  12  CFR  563.99  are 
identified  as  appropriate  and  applicable 
to  the  exercise  of  this  authority  and  all 
regulations  not  so  identified  are  deemed 
inappropriate  and  inapplicable.  Housing 
creditors  engaged  in  credit  sales  should 
read  the  term  "loan"  as  "credit  sale" 
wherever  applicable. 

PART  563— OPERATIONS 

15.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375b,  1462,  1462a, 
1463,  1464,  1467a,  1468,  1817,  1828.  3806. 

§  563.95    [Removed] 

16.  Section  563.95  is  removed. 

§563.97    [Removed] 

17.  Section  563.97  is  removed. 

18.  Section  563.99  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  563.99    Fixed-rate  and  adjustable-rate 
mortgage  loan  disclosures,  adjustment 
notices,  and  interest  rate  caps. 

»         *         *         »         » 

(g)  Exempt  transactions.  This  section 
does  not  apply  to  an  extension  of  credit 
primarily  for  a  business,  commercial,  or 
agricultural  purpose. 

§563.160    [Removed] 

19.  Section  563.160  is  removed. 
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^563  170    [Annended] 

^u.  Section  563.170  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

^  r«3  1 70    Exaininattons  and  audits; 
avo''i"^'^'^:  establisliment  and  malntananc* 

■         •         •         •         • 

(c)  Establishment  and  maintenance  of 
records.  To  enable  the  Office  to  examine 
savings  associations  and  affiliates  and 
audit  savings  associations,  affiliates,  and 
service  corporations  pursuant  to  the 
provisions  of  paragraph  (a)  of  this 
section,  each  savings  association, 
affiliate,  and  service  corporation  shall 
establish  and  maintain  such  accounting 
and  other  records  as  will  provide  an 
accurate  and  complete  record  of  all 
business  it  transacts.  This  includes, 
without  limitation,  establishing  and 
maintaining  such  other  records  as  are 
required  by  statute  or  any  other 
regulation  to  which  the  savings 
association,  affiliat3,  or  service 
corporation  is  subject.  The  docvunents. 
files,  and  other  material  or  property 
comprising  said  records  shall  at  all 
times  be  available  for  such  examination 
and  audit  wherever  any  of  said  records, 
documents,  files,  material,  or  property 
may  be. 


Maritime  Week  Tugboat  Races  in 
Seattle,  Washington.  This  event  is  held 
each  year  on  the  third  Saturday  in  May 
on  the  waters  of  EUiott  Bay.  In  the  past, 
the  Coast  Guard  has  established  a  safety 
zone  each  year  to  protect  the  safety  of 
life  on  the  navigable  waters  during  this 
event.  However,  because  the  event 
recurs  annually,  the  Coast  Guard  is 
proposing  to  adopt  a  permanent 
description  of  the  event  and  permanent 
regulations  in  the  Code  of  Federal 
Regulations  (CFR)  to  better  inform  the 
boating  public. 

DATES:  Comments  must  be  received  on 
or  before  March  18,  1996. 

ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group 
Seattle,  1519  Alaskan  Way  So.,  Seattle, 
WA  98134.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  above  address  in  Building  c5ne. 
Room  130,  Operations  Division.  Normal 
office  hours  are  between  7  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  hand-delivered  to  this  address. 
F0«  FURTHER  INFORMATION  CONTACT: 
LT  Ben  White,  Assistant  Operations 
Officer.  U.S.  Coast  Guard  Group  Seattle. 
(206) 217-6138. 


^  i  ay  571— STATEMENTS  OF  POLICY       SUPPLEMENTARY  INFORMATION: 


^1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority.  5  U.S.Q  552.  559;  12  U.S.C. 
1462a.  1463.  1464. 

«571.8,  571.13.  571.20,571.22    [Removed] 

22.  Sections  571.8,  571.13.  571.20, 
and  571.22  are  removed. 

Dated:  January  5,  1996. 

By  the  Office  of  Thrift  Supervision. 
Jonathan  L.  Fiechter, 
Acting  Director. 

(FR  Doc.  96-409  Filed  1-16-96;  8:45  am| 
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~  E  -  A  RTMEffT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
(CGD1 3-95-003] 

3pt^;ial  Local  Regulations;  Annual 
National  Maritime  Week  Tugboat 
f'aces,  Elliott  Bay,  Seattle,  WA 

i  jcNCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  adopt  permanent  special  local 
regulations  for  the  annual  National 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
ruelmaking  by  submitting  written  data, 
views,  and  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice,  specify  the  section  of  this  notice 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  Two 
copies  of  each  comment  should  be 
provided  in  an  unbound  format.  All 
comments  should  on  paper  no  larger 
than  8V2  by  11  inches  and  should  be 
suitable  for  copying  and  electronic 
filing.  Persons  wanting 
acknowledgement  of  receipt  of  their 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  proposed  regulations  may  be 
changed  in  Ught  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  above  address. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If 
the  Coast  Guard  determines  that  the 
opportunity  for  oral  presentation  will 
aid  this  rulemaking,  it  will  hold  a  public 


hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information.  The  principal 
persons  involved  in  drafting  this  document 
are  LT  Ben  White.  Project  Officer,  U.S.  Coast 
Guard  Group  Seattle,  and  LCDR  John  Odell, 
Project  Attorney,  Thirteenth  Coast  Guard 
District  Legal  Office. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  adopt 
permanent  special  local  regulations  for 
the  annual  National  Maritime  Week 
Tugboat  Races  in  Seattle,  Washington. 
This  even  is  held  on  the  waters  of  Elliott 
Bay  each  year  from  12  p.m.  to  4:30  p.m. 
on  the  third  Saturday  in  May.  In  the 
past,  the  Coast  Guard  has  established  a 
safety  zone  each  year  to  protect  the 
safety  of  life  on  the  navigable  waters 
during  the  event.  However,  because  the 
event  recujs  annually,  the  Coast  Guard 
is  proposing  to  adopt  a  permanent 
description  of  the  event  and  permanent 
regulations  in  the  Code  of  Federal 
Regulations  (CFR)  to  better  inform  the 
boating  pubUc.  The  Coast  Guard, 
through  this  action,  intends  to  promote 
the  safety  of  spectators  and  participants 
in  this  event.  The  Tug  Boat  Races  are 
sponsored  by  the  Seattle  Maritime  Week 
Committee  as  part  of  the  Seattle 
Maritime  Week  celebration.  This  one 
day  event  has  been  held  on  Elliott  Bay 
for  the  last  ten  years.  The  race  attracts 
a  large  number  of  spectator  craft  which 
gather  on  the  waters  near  the  race 
course. 

Discussion  of  Proposed  Regulation 

To  promote  the  safety  of  both  the 
spectators  and  participants,  the 
proposed  special  local  regulations 
would  estabhsh  a  regulated  area  and 
prohibit  entry  into  this  area  during  the 
event.  These  special  local  regulations 
will  be  enforced  by  representatives  of 
the  Captain  of  the  Port  Puget  Sound, 
Seattle,  Washington.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal 
agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
action  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  imder  paragraph  lOe  of  the 
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regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  regulated  areas 
established  by  the  proposed  regulation 
would  encompass  less  than  one  square 
nautical  mile  on  Elliott  Bay  adjacent  to 
the  Seattle  waterft-ont.  Entiy  into  the 
regulatory  area  would  be  restricted  for 
less  than  five  hours  on  the  day  of  the 
event.  These  restrictions  would  have 
little  effect  on  maritime  commerce  in 
the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  impacts  of  this 
proposal  are  expected  to  be  minimal, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  proposal 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Environment 

The  Coast  Guard  considered  the 
envirormiental  impact  of  this  proposed 
regulation  and  concluded  that,  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654;.July  29.  1994),  this  proposed 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  Appropriate 
environmental  analysis  of  the  National 
Maritime  Week  Tugboat  Race  will  be 
conducted  in  conjunction  with  the 
marine  event  permitting  process  each 
year.  Any  environmental  documentation 
required  under  the  National 
Environmental  PoUcy  Act  will  be 
completed  prior  to  the  issuance  of  a 
marine  event  permit  for  this  event. 

List  of  Subjects  in  33  CFR  Pdi  i  1 00 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 


amend  Part  100  of  Title  33,  Code  of 
ppderal  R^*8ulatinns,  as  follows: 

PART  100— [AMENDEDl 

1.  The  aumuruy  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.1306  is  added  to 
read  as  follows: 

§100.1306     Nationa' Marnrot. /,eek 
Tugboat  Races  Seattle  WA 

(Hi  Rcgiji^ic^  /'.,'( I...  /v  regulated  area  is 
established  on  that  portion  of  Elliott  Bay 
along  the  Seattle  waterfront  in  Puget 
Sound  bounded  by  a  line  commencing 
at  latitude  47''37'36.0"  N,  longitude 
122°22'42.0"  W;  thence  to  latitude 
47''37'24.5"  N.  longitude  122*'22'58.5" 
W;  thence  to  latitude  47'*36'08.0"  N, 
longitude  122''20'53.0"  W;  thence  to 
latitude  47"'36'21.0"  N,  longitude 
122''20'31.0"  W;  thence  returning  to  the 
origin.  This  regulated  area  resembles  a 
rectangle  measuring  approximately  3900 
yards  along  the  shoreline  between  Pier 
57  and  Pier  89,  and  extending 
approximately  650  yards  into  Elliott 
Bay.  Temporary  floating  markers  will  be 
placed  by  the  race  sponsors  to  delineate 
the  regulated  area.  [Datum:  NAD  1983] 

(b)  Special  Local  Regulations. 

(1)  No  person  or  vessel  may  enter  or 
remain  in  the  regulated  area  except  for 
participants  in  the  event,  supporting 
personnel,  vessels  registered  with  the 
event  organizer,  and  personnel  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander. 

(2)  When  deemed  appropriate,  the 
Coast  Guard  may  establish  a  patrol 
consisting  of  active  and  auxiliary  Coast 
Guard  vessels  and  personnel  in  the  area 
described  in  paragraph  (a)  of  this 
section.  The  patrol  shall  be  under  the 
direction  of  a  Coast  Guard  officer  or 
petty  officer  designated  by  the  Captain 
of  the  Port  as  the  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  forbid  and  control  the  movement  of 
vessels  in  the  area  described  in 
paragraph  (a)  of  this  section. 

(3)  A  succession  of  sharp,  short  blasts 
from  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction 
of  the  Patrol  Commander  shall  serve  as 
a  signal  to  stop.  Vessels  signaled  shall 
stop  and  comply  with  the  orders  of  the 
patrol  vessel.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(c)  Effective  dates.  These  regulations 
become  effective  annually  on  the  third 
Saturday  of  May  from  12  p.m.  to  4:30 
p.m.  unless  otherwise  specified  by 
Federal  Registernotice. 


Dated:  December  21, 1995. 
John  W.  Lockwood, 

U.S.  Coast  Guard,  Commander,  Thirteenth 
Coast  Guard  District. 
[PR  Doc.  96-449  Filed  1-16-96;  8:45  am) 
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33  CFR  Part  160 
[CGD  94-089] 
RIN2115-AF19 

Advance  Notice  of  Arrivals, 
Departures,  and  Certain  Dangerous 
Cargoes 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  guard  proposes  to 
amend  the  requirements  for  notice  of 
arrival  and  departure  by  applying  them 
to  all  vessels  of  300  gross  tons  or  more 
and  eliciting  added  information.  In 
addition,  the  Coast  Guard  proposes  to 
amend  the  requirement  for  all  foreign 
vessels  regardless  of  the  gross  tonnage  to 
give  notice  of  arrival  and  departure 
anywhere  within  the  Seventh  Coast 
Guard  District.  These  chemges  are 
necessary  for  the  Coast  guard  to 
implement  more  efficiently  its  programs 
for  safety  of  vessels  and  for  protection 
of  the  marine  environment.  They  should 
aid  in  the  identification  and  elimination 
of  substandard  ships  from  U.S.  waters, 
improve  emergency  response,  and 
facilitate  the  enforcement  of  rules 
governing  Certificates  of  Financial 
Responsibility. 

DATES:  Comments  must  be  received  on 
or  before  April  16, 1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA,  3406)  [CGD  94-089], 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Sti-eet  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection-of-information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Sti«et  NW.. 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
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CDR  Deniiis  Haise,  Operating  aad 
Enviromnental  Standards  Division. 
(202) 267-6451. 


•'M*r)OH: 


1  ne  Loast  Liudid  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaidng 
[CGD  94-089)  and  the  specific  section  of 
this  prop)osal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
ail  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/^  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  pubUc 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
<"^^"'^^''^  ,»  iv^Q  address  under 
A :  c  s  £  sse  s    The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Regist^ 

Background  and  Purpose 

The  Ports  and  Waterways  Safety  Act 
of  1972  (86  Stat.  424],  as  amended  by 
the  Port  and  Tanker  Safety  Act  of  1978 
[92  Stat.  1471],  authorizes  the  Secretary 
of  the  Department  in  which  the  Coast 
Guard  is  operating  to  require  the  receipt 
of  notice  from  any  vessel  destined  for  or 
departing  from  a  port  or  place  under  the 
jurisdiction  of  the  United  States.  This 
notice  may  include  any  information 
necessary  for  the  control  of  the  vessel 
and  for  the  safety  of  the  port  or  marine 
environment.  See  33  U.S.C.  1223;  33 
CFR  Part  160.  Subpart  C  In  April,  1994, 
the  Coast  Guard  established  its  Port- 
State-Control  Program  (PSCP)  to 
eliminate  substandard  ships  from  U.S. 
waters.  It  developed  a  comprehensive 
nsk-based  targeting  scheme  to  set 
boarding  priorities  and  used  funds 
provided  in  the  Coast  Guard's  1994 
appropriations  act  for  this  purpose.  See 
Senate  Report  Number  103-150.  The 
primary  factors  used  in  determining 
which  vessels  to  board  are  the  vessel's: 
Flag;  owner;  operator;  classification 
("class")  society;  age;  and  operating 


hiiitury.  The  PSCP  s  :>uccess  tiinges  on 
the  abihty  of  the  Coast  Guard  to  identify 
.  and  examine  those  vessels  that  seem  to 
pose  the  greatest  risks  to  life,  property, 
and  the  environment.  By  making  vessels 
provide  added  information  about  arrival 
and  departure,  field  units  of  the  Coast 
Guard  will  be  able  to  efficiently  target 
vessels  and  allocate  inspection 
resources. 

As  the  Coast  Guard  continues 
enforcing  financial  responsibility  for 
water  pollution  under  the  Oil  Pollution 
Act  of  1990.  it  is  important  that  only 
those  vessels  that  have  satisfactorily 
demonstrated  their  ability  to  meet  their 
responsibility  to  the  U.S.  resulting  from 
their  discharge  of  oil  or  hazardous 
substances  be  permitted  into  U.S. 
waters.  A  Certificate  of  Financial 
Responsibihty  (COFR)  is  required  of 
certain  vessels  over  300  gross  tons,  is 
issued  by  the  Coast  Guard,  and 
documents  a  vessel's  compliance  with 
U.S.  law  on  financial  responsibility  for 
water  pollution.  The  current  threshold 
of  1600  gross  tons  for  notice  means  that 
the  Coast  Guard  gets  no  advance  notice 
of  arrival  for  many  vessels  over  300 
gross  tons  required  to  carry  COFRs. 
Reducing  the  tormage  threshold  will 
enhance  the  ability  of  the  Captain  of  the 
Port  (COTP)  to  verify  compliance  by 
vessels  over  300  gross  tons  with  the 
requirements  for  the  carriage  of  COFRs. 

In  1989,  because  of  the  large  number 
of  foreign  vessels  arriving  at  the  port  of 
Miami  without  notice,  in  unsafe 
condition  and  without  proper  manning, 
the  Coast  Guard  amended  33  CFR  Part 
160  so  that  all  foreign  vessels  calling  in 
the  zone  of  the  COTP  Miami  had  to  give 
notice  of  arrival. 

The  COTP  Miami  runs  a  vigorous 
compUance  program  aimed  at  these  low- 
tonnage  and  often  substandard  ships. 
However,  vessel  operators  have  been 
able  to  avoid  the  stricter  requirements 
and  potential  enforcement  of  the  COTP 
Miami  by  changing  their  ports  of  call  to 
other,  nearby  COTP  zones  (such  as  those 
of  Jacksonville,  Savannah,  Charleston, 
or  Tampa). 

To  remove  the  incentive  to  avoid 
scrutiny  by  the  COTP  Miami,  and  to 
improve  the  effectiveness  of  efforts  by 
the  Seventh  Coast  Guard  District  to 
eliminate  substandard  ships  from  U.S. 
waters;  the  requirement  for  notice  of 
arrival  by  all  commercial  non-public 
foreign  vessels  needs  expansion  to  cover 
all  COTP  zones  in  the  Seventh  District. 
The  boundaries  of  the  Seventh  District 
appear  at  33  CFR  3.35-l(b);  the  District 
comprises  South  Carolina,  Georgia,  and 
most  of  Florida,  along  with  the  island 
possessions  of  the  U.S.  pertaining  to 
Puerto  Rico  and  the  Virgin  Islands. 
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Section  160.201(cJ.  This  paragraph 
would  remove  reference  to  section 
160.209,  which  is  reserved. 

Section  160.201(c)(1).  This  paragraph 
would  reduce  the  threshold  for  giving 
prearrival  notice  from  1600  to  300  gross 
tons;  but  it  would  require  the  notice 
from  foreign  vessels,  entering  ports  or 
places  throughout  the  entire  Seventh 
Coast  Guard  District,  regardless  .of 
tonnage. 

First,  the  change  in  tonnage  would 
help  the  COTP  verify  the  validity  of  a 
vessel's  COFR  before  the  vessel's  arrival 
in  U.S.  waters,  and  prohibit  any  vessel 
not  in  compliance  fi-om  entering. 
Second,  the  change  in  geographic  reach 
to  cover  all  ports  in  the  Seventh  Coast 
Guard  District  would  remove  the 
incentive  to  change  ports  of  call  to  avoid 
scrutiny  by  COTP  Miami.  This  should 
improve  the  effectiveness  of  efforts  by 
the  Seventh  District  to  eliminate 
substandard  ships  from  U.S.  waters. 

The  increased  population  of  reporting 
vessels  resulting  from  a  lowering  of  the 
threshold  of  tonnage  would  allow  the 
Coast  Guard  to  establish  and  maintain  a 
more  comprehensive  set  of  data  relative 
to  a  flag  state's  "fleet  size"— "fleet  size" 
being  the  number  of  distinct  vessels  of 
a  certain  flag  calling  at  U.S.  ports  in  a 
year.  This  would  aid  in  a  more  accurate 
identification  of  flag  states  associated 
with  substandard  shipping  and  improve 
the  usefulness  of  the  PSCP  targeting 
scheme. 

Section  160.201(c)(3).  This  paragraph 
would  make  a  vessel's  International 
Maritime  Organization  (IMO) 
international  number,  owner,  operator, 
class  society,  and  24-hour  point  of 
contact  all  reportable  elements. 

The  IMO  international  number  is  a 
unique  identifier  assigned  by  the  IMO  to 
vessels  subject  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
This  number  is  typically  the  same 
number  assigned  by  Lloyds  Registry  of 
Shipping,  and  is  a  primary  vessel- 
identification  number  in  the  Coast 
Guard's  automated  Marine  Safety 
Information  System  (MSIS).  The 
inclusion  of  a  vessel's  IMO  international 
number  as  part  of  the  required  report 
would  facilitate  the  identification  and 
retrieval  from  MSIS  of  vessel-specific 
factors  used  in  the  risk-based  targeting 
scheme  of  the  PSCP. 

As  several  of  the  primary  factors  in 
the  risk-analysis  matrix  of  the  PSCP  are 
a  vessel's  owner,  operator,  and  class 
society,  COTPs  need  to  learn  these  data 
as  far  in  advance  as  practicable.  They 
could  then  identify  and  examine  those 
vessels  that  seem  to  pose  the  greatest 
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risks  and  could  allocate  inspection 
resources  efficiently. 

A  name  and  telephone  number  of  a 
24-hour  point  of  contact  for  vessel- 
related  problems  or  concerns  would 
constitute  part  of  the  prearrival  notice. 
Experience  shows  that,  when  these  data 
are  readily  available  to  the  COTP, 
response  to  incidents  is  quicker  and 
more  efficient,  and  problems  associated 
with  a  vessel's  port  call  are  minimized. 
Section  160.203.  This  section  would 
define  gross  tons  and  operator  to  resolve 
doubts  that  might  arise  regarding 
applicability  of  this  rule.  It  would  also 
redefine  public  vessel  to  conform  it  to  a 
recent  decision  by  the  General  Counsel, 
U.S.  Department  of  Transportation. 

Section  160.207(c).  This  paragraph 
would  bring  uniformity  to  the  contents 
of  the  notice;  uniformity  would 
facilitate  compliance  by  the  affected 
parties.  This  paragraph  would  also 
delete  current,  although  recent, 
paragraph  (c)(5)  because  the  IMO 
international  number  would  become 
required  information  of  all  covered 
vessels,  not  just  foreign-flag  tank  vessels 
of  over  5000  gross  tons. 

Section  160.211.  This  section  would 
bring  uniformity  to  the  contents  of  the 
notice  from  vessels  carrying  certain 
dangerous  cargoes;  again,  uniformity 
would  facilitate  compliance  by  the 
affected  parties.  Section  160.211  already 
requires  notices  from  all  vessels 
carrying  certain  dangerous  cargoes, 
regardless  of  tormage.  The  items  made 
matters  of  notice  would  be  IMO 
international  number  (if  applicable), 
owner,  operator,  class  society,  and  24- 
hour  point  of  contact. 

Section  160.213.  Like  section  160.211, 
this  section  would  bring  uniformity  to 
the  contents  of  the  notice  from  vessels 
carrying  certain  dangerous  cargoes; 
again,  uniformity  would  facilitate 
compliance  by  the  affected  parties.  The 
items  made  matters  of  notice  would  be 
IMO  international  number  (if 
applicable),  owner,  operator,  class 
society,  and  24-hour  point  of  contact. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order. 

Nor  is  this  rule  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
[44  FR  11040  (February  26,  1979)].  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 


paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

This  rule  for  the  most  part  would 
incorporate  into  an  established 
reporting  regime  what  are  becoming 
customary  procedures.  The  items  made 
matters  of  notice  are  readily  available  to 
those  from  whom  we  seek  them. 
Modem  electronic  commimication 
simplifies  their  reporting.  Some  units  of 
the  Coast  Guard  already  receive  much  of 
this  information  from  the  shipping 
industry  on  a  voluntary  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  may  include:  (1)  Small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Small  businesses  generally  operate 
fewer  vessels  and  would  therefore  have 
fewer  reports  to  make.  As  the  notice  can 
be  spoken  and  need  follow  no  particular 
format,  costs  could  be  limited  to  those 
of  a  brief  telephone  call.  In  the  Seventh 
Coast  Guard  District,  all  foreign  vessels, 
regardless  of  size,  have  had  to  give 
notice  since  1989,  with  no  reported 
economic  impact. 

In  an  effort  to  minimize  the  impacts 
of  the  reporting  requirements,  current 
§  160.201  already  contains  several 
exemptions  from  the  reporting 
requirements.  Notwithstanding  the 
changes  this  rule  would  make  to 
§  160.201(c)(1),  these  exemptions  would 
remain. 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
coUection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  would  be  worth  the 
burden  imposed  by  its  collection. 
Collection-of-information  requirements 
include  reporting,  recordkeeping, 
notification,  and  other,  similar 
requirements. 

This  rule  would  contain  collection-of- 
information  requirements  in  the 
following  sections:  160.207, 160.211, 


and  160.213.  The  following  particulars 
apply: 

DOT  No:  2U5. 

OMB  Control  No.:  2115-0557. 
Administration:  U.S.  Coast  Guard. 
Title:  Advance  Notice  of  Arrivals, 
Departures,  and  Certain  Dangerous 
Cargoes. 

Need  for  Information:  Senate  Report 
103-150  on  the  1994  appropriation  bill 
for  the  Department  of  Transportation 
and  related  agencies  directed,  and  the 
bill  as  enacted  funded,  vigorous  efforts 
by  the  Coast  Guard  to  implement 
procedures  designed  to  eliminate 
substandard  ships  from  U.S.  waters.  In 
April,  1994,  the  Coast  Guard  established 
its  PSCP  for  this  purpose.  It  developed 
a  comprehensive  risk-based  targeting 
scheme  to  set  boarding  priorities.  The 
primary  factors  in  this  analysis  are  the 
vessel's  flag,  owner,  operator,  class 
society,  age,  and  operating  history.  The 
PSCP's  success  hinges  on  the  ability  of 
the  Coast  Guard  to  target  and  examine 
those  vessels  that  seem  to  pose  the 
greatest  risks  to  life,  property,  and  the 
environment.  By  making  vessels  provide 
added  information  on  arrival  and 
departure.  Coast  Guard  field  imits 
would  be  able  to  efficiently  target 
vessels  and  allocate  inspection 
resources. 

Proposed  Use  of  Information: 
Requiring  a  vessel  to  give  notice  that 
includes  its  IMO  international  number, 
along  with  the  names  of  its  owmer, 
operator,  and  class  society,  would 
enable  the  COTP  to  identify  a  high-risk 
vessel  more  effectively  before  its  arrival 
in  U.S.  waters,  and  to  take  the 
appropriate  safety  measures.  The 
inclusion  of  the  IMO  international 
number  would  facilitate  the 
identification  and  retrieval  from  the 
Coast  Guard's  MSIS  of  the  vessel- 
specific  factors  used  in  the  risk-based 
targeting  scheme  of  the  PSCP. 

Frequency  of  Response:  A  covered 
vessel  would  have  to  give  notice 
whenever  it  arrived  at  a  U.S.  port.  A 
covered  vessel  carrying  any  of  certain 
dangerous  cargoes  would  have  to  give 
notice  whenever  it  arrived  at  or 
departed  from  a  U.S.  port. 

Burden  Estimate:  The  estimated 
burden  to  respondents  would  be  around 
15,700  hours/year. 

Respondents:  According  to  MSIS 
records,  around  9800  vessels  would  be 
covered. 

Form(s):  There  would  be  no  forms 
required  for  collection  of  this 
information. 

Average  Burden  Hours  per 
Respondent:  Average  reporting  burden 
would  be  0.185  hours  a  response.  There 
would  be  no  recordkeeping  burden. 
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The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under 
paragraph  2.B.2e(22)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Determination  of  Categorical  Exclusion 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors.  Hazardous 
materials  transportation.  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  160  as  follows: 

PART  160— {AMENDED] 

1.  The  citation  of  authority  for  Part 
160  is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1223.  1231;  49  CFR 
1.46. 

2.  In  §  160.201,  paragraph  (c)  is 
amended  by  revising  its  introductory 
text;  (c)(1);  and  (c)(3)  (i),  (ii),  and  (iii) 
and  by  adding  paragraphs  (c)(3)  (iv) 
through  (x),  to  read  as  follows: 

§160.201     Applicability  and  exceptions  to 
aDOlicat)ility. 

*         *         •         * 

(c)  Section  160.207  does  not  apply  to 
the  following: 

(1)  Each  vessel  of  300  gross  tons  or 
less,  except  a  foreign  vessel  of  300  gross 
tons  or  less  entering  any  port  or  place 
in  the  Seventh  Coast  Guard  District  as 
described  by  §  3.35-l(b)  of  this  chapter. 

(3)  •   •  • 

(i)  Name  of  the  vessel; 

(ii)  Country  of  registry  of  the  vessel; 

(iii)  Call  sign  of  the  vessel; 


(iv)  International  Maritime 
Organization  (IMO)  international 
number — or.  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
official  number — of  the  vessel; 

(v)  Name  of  the  registered  owner  of 
the  vessel; 

(vi)  Name  of  the  operator  of  the 
vessel; 

(vii)  Name  of  the  classification  society 
of  the  vessel; 

(viii)  Each  port  or  place  of 
destination; 

(ix)  Estimated  dates  and  times  of 
arrivals  at  and  departures  from  these 
ports  or  places;  and 

(x)  Name  and  telephone  number  of  a 
24-hour  point  of  contact. 

*  *  *  *  tk 

3.  In  §  160.203,  new  definitions,  for 
"gross  tons"  and  "operator",  are  added 
in  alphabetical  order,  and  the  definition 
for  "public  vessel"  is  revised,  to  read  as 
follows: 

S  160.203    Definitions. 

***** 

Gross  tons  means  the  tonnage 
determined  by  the  toimage  authorities  of 
a  vessel's  flag  state  in  accordance  with 
the  national  tonnage  rules  in  force 
before  the  entry  into  force  of  the 
International  Convention  on  Tomiage 
Measurement  of  Ships,  1969 
("Convention").  For  a  vessel  measured 
only  under  Annex  I  of  the  Convention, 
gross  tons  means  that  tonnage.  For  a 
vessel  measured  under  both  systems, 
the  higher  gross  tonnage  is  the  tonnage 
used  for  the  purposes  of  the  300-gross- 
ton  threshold. 
•        *         •         •        • 

Operator  means  any  person  including, 
but  not  limited  to,  an  owner,  a  demise- 
(bareboat-)  charterer,  or  another 
contractor  who  conducts,  or  is 
responsible  for,  the  operation  of  a 
vessel. 
***** 

Public  vessel  means  a  vessel  that  is 
owned  or  demise-  (bareboat-)  chartered 
by  the  government  of  the  United  States, 
by  a  State  or  local  government,  or  by  the 
government  of  a  foreign  country  and 
that  is  not  engaged  in  commercial 
service. 
***** 

4.  In  §  160.207.  paragraphs  (c)(1) 
through  (c)(5)  are  revised,  and 
paragraphs  (c)  (6)  through  (11)  are 
added,  to  read  follows: 

$  1 60.207    Notice  of  arrtval:  Vessels  bound 
for  ports  or  places  in  the  United  States. 


(c)  •   •   • 

(1)  Name  of  the  vessel; 

(2)  Country  of  registry  of  the  vessel; 
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(3)  Call  sign  of  the  vessel; 

(4)  International  Maritime 
Organization  (IMO)  international 
number — or,  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
official  number — of  the  vessel; 

(5)  Name  of  the  registered  owner  of 
the  vessel; 

(6)  Name  of  the  operator  of  the  vessel; 

(7)  Name  of  the  classification  society 
of  the  vessel; 

(8)  Name  of  the  port  or  place  of 
departure; 

(9)  Name  of  the  port  or  place  of 
destination; 

(10)  Estimated  date  and  time  of  arrival 
at  this  port  or  place;  and 

(11)  Name  and  telephone  number  of  a 
24-hour  point  of  contact. 

5.  In  §  160.211,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 60.21 1     Notice  of  arrival:  Vessels 
carrying  certain  dangerous  cargo. 

(a)  The  owner,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel,  except 
a  barge,  bound  for  a  port  or  place  in  the 
United  States  and  carrying  certain 
dangerous  cargo,  shall  notify  the 
Captain  of  the  Port  of  the  port  or  place 
of  destination  at  least  24  hours  before 
entering  that  port  or  place  of  the — 

(1)  Name  of  the  vessel; 

(2)  Country  of  registry  of  the  vessel; 

(3)  Call  sign  of  the  vessel; 

(4)  International  Maritime 
Organization  (IMO)  international 
number^-or,  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
official  number — of  the  vessel; 

(5)  Name  of  the  registered  owner  of 
the  vessel; 

(6)  Name  of  the  operator  of  the  vessel; 

(7)  Name  of  the  classification  society 
of  the  vessel; 

(8)  Name  of  the  port  or  place  of 
departure; 

(9)  Name  of  the  port  or  place  of 
destination; 

(10)  Estimated  date  and  time  of  arrival 
at  this  port  or  place; 

(11)  Name  and  telephone  number  of  a 
24-hour  point  of  contact; 

(12)  Location  of  the  vessel  at  the  time 
of  the  report; 

(13)  Name  of  each  of  the  certain 
dangerous  cargoes  carried; 

(14)  Amount  of  each  of  the  certain 
dangerous  cargoes  carried; 

(15)  Stowage  location  of  each  of  the 
certain  dangerous  cargoes  carried;  and 

(16)  Operational  condition  of  the 
equipment  under  §  164.35  of  this 
chapter. 

6.  In  §  164.211,  paragraph  (b)  is 
amended  by  removing  the  reference 
"(a)(8)"  and  adding,  in  its  place,  the 
reference  "(4)  and  (a)(8)  through  (16)". 


7.  In  §  160.213,  paragraph  (a)  is 
revised  to  read  a-;  fnllnw; 

§160.213    Notice  :*  aepaau re   Vessels 
carrying  :t"-,ai-  dangerous  cargo 

(a)  The  owTier,  agent,  master,  operator, 
or  person  in  charge  of  a  vessel,  except 
a  barge,  departing  from  a  port  or  place 
in  the  United  States  for  any  other  port 
or  place  and  carrying  certain  dangerous 
cargo,  shall  notify  the  Captain  of  the 
Port  or  place  of  departure  at  least  24 
hours  before  departing,  unless  this 
notification  was  made  within  2  hours 
after  the  vessel's  arrival,  of — 

(1)  Name  of  the  vessel; 

(2)  Country  of  registry  of  the  vessel; 

(3)  Call  sign  of  the  vessel; 

(4)  International  Maritime 
Organization  (IMO)  international 


number — or,  if  the  vessel  does  not  have 
an  assigned  IMO  international  number, 
official  niunber— -of  the  vessel; 

(5)  Name  of  the  registered  owner  of 
the  vessel; 

(6)  Name  of  the  operator  of  the  vessel; 

(7)  Name  of  the  classification  society 
of  the  vessel; 

(8)  Name  of  the  port  or  place  of 
departure; 

(9)  Name  of  the  port  or  place  of 
destination; 

(10)  Estimated  date  and  time  of  arrival 
at  this  port  or  place; 

(11)  Name  and  telephone  nvunber  of  a 
24-hour  point  of  contact; 

(12)  Name  of  each  of  the  certain 
dangerous  cargoes  carried; 

(13)  Amount  of  each  of  the  certain 
dangerous  cargoes  carried; 


(14)  Stowage  location  of  each  of  the 
certain  dangerous  cargoes  carried;  and 

(15)  Operational  condidon  of  the 
equipment  imder  §  164.35  of  this 
chapter. 

***** 

§160.213    [Amended] 

8.  In  §  160.213,  paragraph  (b)  is 
amended  by  removing  the  reference 
"(a)(7)"  and  adding  in  its  place  the 
reference  "(4)  and  (a)(8)  through  (15)". 
loseph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety.  Security 
and  Environmental  Protection. 
[PR  Doc.  96-450  Filed  1-16-96;  8:45  am) 
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Bureau  of  the  Census 
Pocket  No.  951207290-6290-01] 

1995  Company  Organization  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACnOM:  Notice  of  determination. 

SUMMARY:  In  conformity  with  Title  13, 
United  States  Code.  Sections  182.  224. 
and  225, 1  have  determined  that  a  1995 
Company  Organization  Survey  is 
needed  to  update  data  on  the  multi- 
establishment  companies  in  the 
Standard  Statistical  Establishment  List. 
The  survey,  which  has  been  conducted 
for  many  years,  is  designed  to  collect 
information  on  the  number  of 
employees,  payrolls,  geographic 
location,  current  status,  and  kind  of 
business  for  the  establishments  of  multi- 
establishment  companies.  These  data 
will  have  significant  application  to  the 
needs  of  the  public  and  to  governmental 
agencies  and  are  not  publicly  available 
from  nongovernmental  or  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  D.  Walker  on  (301)  457-2617. 
SUPPLEMENTARY  INFORMATION:  The  data 
collected  in  this  survey  will  be  within 
the  general  scope,  type,  and  character  of 
those  that  are  covered  in  the  economic 
censuses. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Control  No.  0607-0444  in 
accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511.  as 
amended.  Report  forms  will  be 
furnished  to  organizations  included  in 
the  survey,  and  additional  copies  of  the 
forms  are  available  on  request  to  the 
Director,  Bureau  of  the  Census. 
Washington.  DC  20233-0101. 

I  have,  therefore,  directed  that  the 
1995  Company  Organization  Survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 


Dated:  December  1.1. 1995. 
Martha  Famswortii  Riche, 
Director.  Bvreau  of  the  Census. 
|FR  Doc.  96-436  Filed  1-16-96;  8:45  am) 
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[Docket  No.  951207289-6289-01] 

Annual  Survey  of  Communication 
Services 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13. 
United  States  Code.  Sections  182.  224. 
and  225. 1  have  determined  that  1995 
data  on  operating  revenue  and  expenses 
are  needed  for  the  telephone,  radio  and 
television  broadcasting,  cable  and  pay 
television,  and  other  communication 
services  industries  to  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  governmental 
agencies,  and  that  these  data  also  apply 
to  a  variety  of  public  and  business 
needs.  These  data  are  not  publicly 
available  from  nongovernment  or  other 
governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch.  Services  Division,  on 
(301)457-2766. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  communication 
services  for  the  period  between 
economic  censuses.  The  next  economic 
census  is  in  1997.  The  data  collected  in 
this  survey  will  be  within  the  general 
scope  and  nature  of  those  inquiries 
covered  in  the  economic  censuses. 
The  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
communication  firms  in  the  United 
States.  The  probability  of  a  firm's 
selection  is  based  on  revenue  size 
(estimated  ft-om  payroll).  The  sample 
will  provide,  with  measurable 
reliability,  national  level  statistics  on 
operating  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  thirty  days  after  receipt. 


This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
0607-0706  in  accordance  with  the 
Paperwork  Reduction  Act.  Public  Law 
96-511,  as  amended.  We  will  provide 
copies  of  the  forms  upon  written  request 
to  the  Director.  Bureau  of  the  Census. 
Washington.  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Annual  Survey  of 
Communication  Services  be  conducted 
for  the  purpose  of  collecting  these  data. 

Dated:  December  13, 1995. 
Martha  Famsworth  Rjche. 

Director.  Bureau  of  the  Census. 

|FR  Doc.  96-437  Filed  1-16-96;  8:45  am] 

BILUNO  COOe  3S10-07-P 

[Docket  No.  951212298-6298-01] 
Service  Annual  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 


SUMMARY:  In  accordance  with  Title  13, 
United  States  Code,  Sections  182.  224. 
and  225. 1  have  determined  that  1995 
data  on  receipts  and  revenue  for 
selected  service  industries  are  needed  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  Selected  service 
industries  include  personal,  business, 
automotive,  repair,  amusement,  health, 
other  professional,  and  social  service 
industries.  This  survey  will  yield  1995 
estimates  of  the  dollar  volume  of 
receipts  for  taxable  firms  and  revenue  of 
firms  and  organizations  exempt  from 
Federal  income  taxes.  These  data  are  not 
publicly  available  from  nongovernment 
or  other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky,  Chief,  Current 
Services  Branch,  on  (301)  457-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13.  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  selected  service 
industries  for  the  period  between 
economic  censuses.  The  latest  economic 
census  was  conducted  in  1992.  The  data 
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collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Census  Bureau  will  select  a 
probability  sample  of  service  firms  and 
organizations  in  the  United  States  (with 
receipts  or  revenue  size  determining  the 
probability  of  selection)  to  report  in  the 
1995  Service  Annual  Survey.  The 
sample  will  provide,  with  measurable 
reliability,  national  level  statistics  on 
receipts  and  revenue  for  these 
industries.  We  will  mail  report  forms  to 
the  firms  covered  by  this  survey  and 
require  their  submission  within  thirty 
days  after  receipt. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  approval  control 
number  0607-0422  in  accordance  with 
the  Paperwork  Reduction  Act,  Public 
Law  96-511,  as  amended.  We  will 
provide  copies  of  the  forms  upon 
written  request  to  the  Director,  Bureau 
of  the  Census,  Washington,  D.C.  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  the  Service  Annual  Survey 
be  conducted  for  the  purpose  of 
collecting  these  data. 

Dated:  December  13,  1995. 
Martha  Famsworth  Riche. 

Director.  Bureau  of  the  Census. 

[FR  Doc.  96-438  Filed  1-16-96;  8:45  am] 
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S^^reau  of  Expc"!  Administration 
[DocketNo.  9512122S-   529^^1] 
RIN  0694-XX03 

Fore. 9'^  i-.a  iaoi  ity  Assessment: 
Initiation  of  ar  Assessrnent  on    Stored 
Program  Controlled    Equipment  for 

Test;".g  !'":eg''3tea  Circuits 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Notice  of  initiation  of  an 
assessment. 

SUMMARY:  Pursuant  to  the  receipt  of  an 
allegation  of  foreign  availability,  the 
Bureau  of  Export  Administration  (BXA) 
is  initiating  a  "denied  license" 
assessment  to  investigate  the  foreign 
availability  of  "stored  program 
controlled"  equipment  for  testing 
integrated  circuits,  and  is  seeking  public 
comments  on  the  foreign  availability  of 
these  systems. 

DATES:  The  period  for  submission  of 
information  will  close  on  or  before 
Februar>'  16,  1996. 

ADDRESSES:  Submit  information  relating 
to  the  allegation  of  foreign  availability 
to:  Maurice  Cook.  Economic  Analysis 


Division,  Office  of  Strategic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce,  Room  1089,  14th  Street 
and  Pennsylvania  Avenue.  N\V., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  Cook,  Economic  Analysis 
Division,  Office  of  Strategic  Industries 
and  Economic  Security,  Bureau  of 
Export  Administration,  Telephone: 
(202)  482-5953;  E-mail: 
MCOOK@BXA.DOC.GOV. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Export  Administration 
assesses  claims  of  foreign  availability  for 
items  controlled  for  national  security 
purposes  under  the  provisions  of 
Section  5  of  the  Export  Administration 
Act  of  1979.  as  amended  (the  Act), 
according  to  procedures  and  criteria  set 
forth  in  Part  791  of  the  Export- 
Administration  Regulations.  Although 
the  Act  has  expired,  the  President 
invoked  the  International  Emergency 
Economic  Powers  Act  and  continued  in 
effect  the  system  of  controls,  to  the 
extent  permitted  by  law,  in  Executive 
Order  12924  of  August  19,  1994.  and 
Notice  of  August  15.  1995  (60  FR 
42767).  Under  a  policy  of  conforming  its 
actions  under  the  Executive  Order, 
insofar  as  appropriate,  to  the  provisions 
of  the  Act,  BXA  is  following  the 
provisions  of  Section  5  of  the  Act  in 
initiating  this  assessment  of  foreign 
availability. 

On  November  6,  1995,  BXA  accepted, 
for  filing,  a  "denied  license"  foreign 
availability  submission.  This 
submission  followed  the  denial  of  three 
license  applications  for  export  to  the 
People's  Republic  of  China  of  "stored 
program  controlled"  equipment  for 
testing  integrated  circuits.  This  test 
equipment  is  controlled  for  national 
security  reasons  under  Export  Control 
Classification  Number  (ECCN)  3B01A: 
Equipment  for  the  manufacture  or 
testing  of  semiconductor  devices  or 
materials,  and  specially  designed 
components  and  accessories  therefor. 

Upon  acceptance  of  the  submission, 
BXA  initiated  a  "denied  license" 
assessment  of  the  foreign  availability  of 
"stored  program  controlled"  equipment 
for  testing  integrated  circuits.  Consistent 
with  the  requirements  of  the  Act.  BXA 
intends  to  publish  the  results  of  the 
assessment  by  April  6. 1996. 

The  "denied  license"  assessment 
procedure  is  designed  to  determine 
whether  a  specific  license  application 
should  be  approved  on  the  grounds  of 
foreign  availability — it  is  not  intended 
to  trigger  the  removal  of  U.S.  export 
controls  on  an  item.  If  the  assessment 
leads  to  a  positive  determination  of 


foreign  availability,  the  Secretary  of 
Commerce  will  determine  whether  a 
"decontrol  assessment"  is  warranted. 

To  assist  BXA  in  conducting  its 
assessment  of  whether  foreign 
availability  exists,  the  Economic 
Analysis  Division,  Office  of  Strategic 
Industries  and  Economic  Security,  will 
accept  information  regarding  the  foreign 
availability  of  "stored  program 
controlled"  equipment  for  testing 
integrated  circuits.  This  information 
must  be  relevant  to  the  particular 
exports  as  described  in  the  denied 
license  applications  (i.e..  the  availability 
within  the  People's  Republic  of  China, 
from  non-U. S.  sources,  of  "stored 
program  controlted"  equipment  for 
testing  integrated  circuits).  Persons  who 
wish  to  submit  relevant  information 
concerning  this  foreign  availability 
assessment  may  submit  it  to  the 
Economic  Analysis  Division  at  the 
address  indicated  in  the  Addresses 
section  of  this  notice. 

Information  relevant  to  the  foreign 
availability  assessment  may  include,  but 
is  not  limited  to,  the  following:  (1) 
Foreign  manufacturers"  catalogues, 
brochures,  or  operations  or  maintenance 
manuals,  (2)  articles  from  reputable 
trade  publications,  (3)  photographs,  and 
(4)  depositions  based  on  eyewitness 
accounts.  Supplement  No.  1  to  Part  791 
of  the  EAR  provides  additional 
examples  of  evidence  that  may  be 
helpful  in  conducting  this  assessment. 

Tne  Economic  Analysis  Division 
(EAD)  will  give  full  and  careful 
consideration  to  all  information 
submitted  in  response  to  this  notice  that 
is  revelant  to  this  foreign  availability 
assessment.  EAD  will  use  this 
information  to  supplement  other 
sources  of  information  during  its 
evaluation  of  the  allegation  of  foreign 
availability. 

EAD  will  also  accept  comments  or 
information  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  EAD  separately  from  any 
non-confidential  information.  The  top  of 
each  page  should  be  marked  with  the 
term  "Confidential  Information".  A  non- 
confidential summary,  which  will  be 
made  available  for  public  inspection, 
must  accompany  each  submission  of 
confidential  information.  EAD  will 
accept  only  those  confidential 
submissions  that  are  appropriately 
identified  as  such.  Any  confidential 
submissfon  that  is  not  appropriately 
labeled  or  that  does  not  include  a  non- 
confidential summary  will  be  returned 
to  the  sender. 
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Information  that  is  accepted  by  EAD 
as  privileged  under  section  (b)(3)  or 
(b)(4)  of  the  Freedom  of  Information  Act 
(5  U.S.C.  552  (b)(3)  and  (b)(4))  will  be 
kept  conRdential  and  will  not  be 
available  for  public  inspection,  except 
as  authorized  by  law  In  addition, 
communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

All  other  information  submitted  in 
response  to  this  notice  will  be  a  matter 
of  public  record  and  will  be  made 
available  for  public  inspection  and 
copying.  In  the  interest  of  accuracy  and 
completeness,  the  Department  of 
Commerce  requires  that  comments  be 
submitted  in  writing.  Oral  comments 
must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  made  available  for 
public  inspection  and  copying. 

The  public  record  of  information 
received  in  response  to  this  foreign 
availability  assessment  will  be 
maintained  in  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4525,  U.S.  Department  of 
Commerce.  14th  Street  and 
Pennsylvania  Avenue,  N\V.. 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  insp)ected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  by  contacting  Theodore  Zois, 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  at  the  above  address 
or  by  calling  (202)  482-1525. 

Because  the  Department  of  Commerce 
is  subject  to  strict  statutory  time  Hmits 
in  conducting  foreign  availability 
assessments,  the  period  for  submission 
of  relevant  information  will  close 
February  16.  1996.  The  Department  will 
consider  all  information  received  before 
the  close  of  the  comment  period  in 
conducting  the  foreign  availability 
assessment.  Information  received  after 
the  end  of  the  comment  period  will  be 
considered,  if  possible,  but  its 
consideration  cannot  be  assured. 

Accordingly,  the  Department 
encourages  persons  who  wish  to 
provide  information  related  to  this 
foreign  availability  assessment  to  do  so 
at  the  earhest  possible  time  to  ensure 
that  the  Department  is  able  to  fully 
consider  such  information. 


Dated:  December  15. 1995. 
Sue  E.  Eckert. 

Assistant  Secretary  for  Export 
Administration. 

|FR  Doc  96-472  Filed  1-11-96;  4:43  pm| 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
18.  1996. 

ADDRESSES:  Written  comments  and 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  SW..  Room 
5624.  Regional  OfHce  Building  3. 
Washington.  DC  20202^561.  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov.  or  should  be 
faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  I.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  public  an  early  opportunity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  p)erform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 


or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/'or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  prtxressed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Financial  and  Performance 
Report.  Library  Services  and 
Construction  Act,  Titles  I,  n  and  HI. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  55. 
Burden  Hours:  110. 

Abstract:  The  State  Library 
Administrative  Agency  submits  the 
Financial  and  Performance  Report 
reflecting  project  expenditures  and 
completion  data,  the  relationship  of  the 
projects  to  the  LSCA  Long-range  Plan, 
and  evaluation  project  data  for  Title  I 
(Public  Library  Services);  Title  II  (Public 
Library  Construction  and  Technology 
Enhancement);  and  Title  III  (Interlibrary 
Cooperation  and  Resource  Sharing). 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Case  Studies  for  Direct  Loan 
Evaluation. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1. 
Burden  Hours:  363. 

Abstract:  Contractor  will  conduct  site 
visits  of  institutions  participating  in  the 
Federal  Direct  Student  Loan  Program  to 
capture  information  about  successful 
practices,  required  resources,  and 
experiences  with  ED  administration  of 
the  program. 


UMI 


Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  Federal 
Perkins  Loan,  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Programs. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-for-profit  institutions; 
State,  local  or  Tribal  Goveminont.  SEAs 
or  LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  1. 
Burden  Hours:  80,131. 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  institution  during  the 
1997-98  Award  Year.  The  Fiscal 
operations  report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1995-96 
Awdrd  Year,  and  as  part  of  the 
institutional  funding  process. 

(PR  Doc.  96-70  Filed  1-16-96;  8:45  am] 

BILLING  CODE  4000-01 -M 


GENERAL  SERVICES 
.'DMlNlSTRATiON 


Public  Bl 


bervice 


Eve  A    DeCorcn.  federal  BuJiding — 
United  States  Courthouse,  City  of 
Tucson   A'".?ona   Nouce  of  Availability, 
t'ecord  of  Dp:  son 


The  United  States  General  Services 
Administration  (GSA)  announces  its 
decision,  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Regulations  issued  by 
the  Council  on  Environmental  Quality, 
December  8, 1995.  to  construct  a  new 
Federal  building — United  States 
Courthouse  (FB-CT)  in  Tucson. 
Arizona. 

The  new  FB-CT  would  consist  of 
approximately  419,742  gross  square  feet 
(GSF)  of  building  space  and  187  on-site 
parking  spaces.  The  project,  designed  to 
relieve  overcrowded  conditions  at  the 
existing  court  facilities  in  Tucson,  is  to 
be  sited  within  the  Central  Business 
Area  (CBA)  of  the  City  of  Tucson. 
Arizona,  is  anticipated  to  be  ready  for 
occupancy  in  the  year  1999.  The 
agencies  proposed  to  utilize  the  new 
FB-CT  are  currently  housed  within  the 
existing  Tucson  F&-CT,  located  55  E. 
Broadway,  and  in  several  leased, 
commercial,  office  buildings  in  the 
downtown  Tucson  area.  An  objective  of 
this  project  is  to  consolidate  these 
federal  agencies  into  a  single  structure 
within  the  City's  CBA. 


Alternatives 

The  GSA  has  examined  a  range  of 
alternatives  that  could  feasibly  attain 
the  objectives  of  the  proposed  project. 
NEPA  does  not  require  that  an  agency 
consider  every  possibility,  but  requires 
that  the  range  of  alternatives  be 
comprehensive  so  that  the  agency  can 
make  a  "reasoned  choice"  among  them. 
Alternatives  examined  were;  1)  Granada 
North,  2)  Granada  South,  3)  Central  4) 
Alameda  and  5)  No  action.  The 
Preferred  site  for  the  proposed  project  is 
Granada  North.  The  site  is  bound  by  the 
US  West  bank/office  building,  the 
historic  El  Paso  and  Southwestern  depot 
and  courtyard,  and  a  private  paved 
parking  lot  on  the  west;  West  Congress 
Street  on  the  north;  Granada  Avenue  on 
the  east;  and  the  southern  boundary 
would  be  a  presently  undetermined 
property  line  located  approximately  600 
feet  south  of  West  Congress  Street. 

F  n\irunmt'nt,!i  hn pacts/Mitigation 

Measures 

The  proposed  construction  of  the  FB- 
CT  would  result  in  several  significant 
environmental  impacts  as  described  in 
the  Draft  Environmental  Impact 
Statement  (EIS).  All  practicable  means 
to  avoid  or  minimize  impacts  to  the  area 
are  being  considered  to  the  development 
of  the  project.  Mitigation  measures  were 
set  forth  in  the  Draft  (EIS)  and  those  that 
can  be  implemented  were  adopted  by 
GSA.  The  GSA  shall  monitor  the 
implementation  of  these  mitigation 
measures  necessary  to  assure  that 
measures  specified  in  the  Draft  and  the 
Record  of  Decision  are  carried  out, 

The  General  Services  Administration 
believes  that  there  are  no  outstanding 
issues  to  be  resolved  with  respect  to  the 
proposed  project.  The  Record  of 
Decision,  prepared  by  GSA  addressing 
this  action,  is  on  file  and  may  be 
obtained  from:  Ms.  Sheryll  White,  Asset 
Manager  (9PT),  U.S.  General  Services 
Administration,  525  Market  Street,  San 
Francisco,  CA  94105  (415)  744-5076. 

Dated:  January  3, 1996. 
Aki  K.  Nakao. 

Acting  Regional  Administrator. 

|FR  Doc.  96-432  Filed  1-16-96;  8:45  am) 

BILLING  CODE  6820-23-M 


DEPARTMENT  OF  HEALTH  AND 

M^.M.iK  SEC?  /ICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director, 
CDC 

Timer  and  Date:  8:30  a.m.-3  p.m..  January 
26. 1996. 

Place:  CDC.  Auditorium  A.  1600  Clifton 
Road.  NE.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  Committee  advises  the 
Director.  CDC.  on  policy  issues  and  broad 
strategies  that  will  enable  CDC,  the  Nation's 
prevention  agency,  to  fulfill  its  mission  of 
promoting  health  and  quality  of  life  by 
preventing  and  controlling  disease,  injury, 
and  disability.  The  Committee  recommends 
ways  to  incorporate  prevention  activities 
more  fully  into  health  care.  It  also  provid*^ 
guidance  to  help  CDC  work  more  effectively 
with  its  various  constituents,  in  both  the 
private  and  public  sectors,  to  make 
prevention  a  practical  reality. 

Matters  to  be  Discussed:  The  agenda  will 
include  updates  from  CDC  Director,  David 
Satcher.  M.D..  Ph.D..  followed  by  committee 
discussion  on  the  Report  to  Congress  on 
CDC's  Priorities  for  Chronic  Disease 
Prevention  and  Environmental  Health. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  shutdown  of  the  Federal  Government 
prevented  meeting  the  15-day  publication 
requirement. 

Contact  Person  for  More  Information: 
Martha  F.  Katz,  Executive  Secretary. 
Advisory  Committee  to  the  Director.  CDC. 
1600  Clifton  Road,  NE.  Mailstop  D-23. 
Atlanta.  Georgia  30333.  telephone  404/639- 
3243. 

Dated:  January  10. 1996. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  96-488  Filed  11-11-96;  4:57  pm] 
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Nat  c^al  Vaccine  Advisory  Committee 

iHy^C     5wD.;  ;■-'-':*•(«--  on  Vaccine 
Sa'ery  i"  ;  •'"f  ijv  sc^  Commission 
:  "  C'^G'- cod  Vaccines  (ACCV) 
S...DC   "--^  '♦e^  on  Vaccine  Safety, 
SuDC"  -  ••'?e  on  Immunization 
C  jve'-aqt'   i-  .;  Subcommittee  on 
Future  ^ac^^,nes^.  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  8:30  a.m.-2:30  p.m., 
January  22,  1995.  8:30  a.m.-l  p.m.,  January 
23,  1996. 

Place:  Savoy  Suites  Georgetown,  2505 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Status:  Open  to  the  public,  limited  only  by 
the  sp>ace  available. 

Purpose:  The  Committee  shall  advise  and 
make  recommendations  tot  he  Director  of  the 
National  Vaccine  Program  on  matters  related 
to  the  Program  responsibilities. 

Matters  to  be  Discussed:  The  Committee 
will  receive  an  up)date  on  the  National 
Vaccine  Program  Office  and  National  Vaccine 
Advisory  Committee  operations;  update  on 
the  Interagency  Task  Force  on  Vaccine  Safety 
and  funding  for  acting  surveillance:  update 
on  immunization  deliver:  insights  from 
recent  research  on  vaccine  coverage  and  a 
report  on  the  new  Women,  Infants,  and 
Childrens  demonstration  projects;  update  on 
vaccine  program  funding;  update  from  the 
subcommittee  on  immunization  coverage; 
proposal  for  a  potential  solution  to  the 
problem  of  an  increasing  menu  of  pediatric 
vaccines;  defining  a  vaccine  manufacturer/ 
government  partnership;  up>date  on  adult 
immunization  strategies  and  priorities;  report 
on  the  influenza  pandemic  plan;  role  of  the 
NVAC  in  fostering  the  pandemic  influenza 
plan;  ufxlate  on  the  future  vaccines 
subcorrmiittee;  presentation  on  the  presence 
of  reverse  transcriptase  activity  in  vaccine 
products;  status  of  the  Advisory  Committee 
on  Immunization  Practices  reevaluation  of 
(>olio  immunization  recommendations  and 
adolescent  immunization;  update  on  the 
injury  compensation  system;  an  update  on 
USAID;  and  an  information  presentation  on 
recent  immunization  comp)ensation  cases 
impacting  immunization. 

Name:  Subcommittee  on  Vaccine  Safety 
and  the  Advisory  Commission  on  Childhood 
Vaccines  Subcommittee  on  Vaccine  Safety. 

Time  and  Date:  2:30  p.m.-5  p.m.,  January 
22,1996 

Place:  Savoy  Suites  Georgetown,  2505 
Wisconsin  Avenue,  NW.  Washington,  DC 
20007. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  joint  ACCV/NVAC 
subcommittee  will  review  issues  relevant  to 
vaccine  safety  and  adverse  reactions  to 
vaccines. 

Matters  to  be  Discussed:  The 
Subcommittee  will  discuss  the  Institute  of 


Medicine  vaccine  safety  forum  and  summary 
of  planned  workshops;  the  task  force  on  safer 
childhood  vaccines;  and  the  charge  of  the 
Subcommittees. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  2:30  p.m.-5  p.m.,  January 
22,1996 

Place:  Savoy  Suites  Georgetown.  2505 
Wisconsin  Avenue.  NW.  Washington,  DC 
20007, 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Subcommittee  on 
Immunization  Coverage  will  identify 
strategies  and  policy  options  by  which  to 
further  improve  the  levels  of  immunization 
coverage. 

Matters  to  be  Discussed:  The 
Sut>conunittee  will  discuss  determinants  of 
under  vaccination  in  preschool  children; 
national.  State,  and  local  immunization 
coverage  levels;  current  interventions  for 
immunization  and  the  future  health 
environment. 

Name:  Subcommittee  on  Future  Vaccines. 

Time  and  Date:  2:30  p.m.-5  p.m..  January 
22,  1996. 

Place:  Savoy  Suites  Georgetown,  2505 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Status;  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Subcommittee  on  Future 
Vaccines  will  develop  policy  options  and 
guide  national  activities  which  will  lead  to 
accelerated  development,  licensure,  and  best 
use  of  new  vaccines  in  the  simplest  possible 
immunization  schedules. 

Matters  to  be  Discussed:  The 
Subcommittee  will  review  and  discuss  the 
terms  of  reference  for  the  Subcommittee; 
identify  the  matrix  of  interactions  and 
partnerships,  via  specific  case  studies; 
describe  the  process  of  priority-setting  by 
each  of  the  members  of  the  vaccine  research 
and  development  community,  and  define 
barriers  to  new  vaccine  development. 

Agenda  items  for  each  meeting  are  subject 
to  change  as  priorities  dictate. 

The  shutdown  of  the  Federal  Government 
prevented  meeting  the  15-day  publication 
requirement. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Committee  Management 
Specialist,  National  Vaccine  Program  Office, 
CDC.  1600  Clifton  Road,  NE,  M/S  A20. 
Atlanta,  Georgia  30333,  telephon  404/639- 
3851. 

Dated:  January  10.  1996. 
Carolyn  ].  Russell. 

Director.  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  96-487  Filed  1-11-96;  8:45  am] 

BILUNG  COOe  41«3-1«-«l 


Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AQENCY:  Food  and  Drug  Administration. 
HHS. 


action:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  ciurent 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301^43-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEEDNQ:  The  following  advisory 
committee  meeting  is  announced: 

Circula*'  "i  Systerr  Devces  Pare!  of 
the  Medina    Dev  :es  "Jv  so^ 
Committer" 

Date,  time  and  place.  January  29. 
1996.  8:30  a.m.,  rm.  020B,  9200 
Corporate  Blvd.  Rockville.  MD. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Ed  Rugenstein,  Sociometrics.  Inc..  301- 
608-2151. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  January  29,  1996, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
1:30  p.m.;  Ramiah  Subramanian  Center 
for  Devices  and  Radiological  Health 
(HFZ-450),  Food  and  Drug 
Administration,  9200  Corporate  Blvd.. 
Rockville,  MD  20850,  301-443-8320,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  D.C.  area), 
Circulatory  System  Devices  Panel,  code 
12625. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 


UMI 


information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  24, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
January  29. 1996,  the  committee  will 
discuss  clinical  data  requirements 
(experimental  designs,  protocols, 
quality  assurance,  etc.)  to  be 
incorporated  in  a  draft  guidance  for 
Automatic  Implantable  Pacer 
Cardioverter  Defibrillator  (AIPCD) 
submissions.  Single  copies  of  the  draft 
guidance  document  will  be  available 
from  the  Division  of  Small 
Manufacturers  Assistance,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  800-638-2041  or  301^43-6597. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  29,  1996,  Circulatory  System 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because 
the  agency  feels  that  the  issue  needs  to 
be  brought  to  public  discussion  urgently 
and  qualified  members  of  the  Advisory 
Panel  were  available  at  this  time,  the 
agency  decided  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
pubhc  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 


Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begirming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklavm  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meetiflg. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  January  5, 1996. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  96-470  Filed  1-11-96;  4:33  prn] 

BILUNG  CODE  416(M)1-FB8 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  Comment  Period  on  the 
Draft  Environmental  Impact  Statement 
and  Application  for  the  Proposed 
Issuance  of  a  Permit  To  Allow 
Incidental  Take  of  Threatened  and 
Endangered  Species  on  Plum  Creek 
Timber  Company,  L.P.,  Lands  in  the  I- 
90  Corridor,  King  and  Kittitas 
Counties,  Washington 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice,  extension  of  comment 

period. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.  S.  Fish  and  Wildlife  Service 
is  extending  the  comment  period  for  the 
Draft  Environmental  Impact  Statement 
(DEIS)  and  the  application  for  the 
proposed  issuance  of  an  incidental  take 
permit  (PRT-808398)  to  Plum  Creek 
Timber  Company,  L.P. .  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  and 
National  Environmental  Policy  Act 
regulations. 

DATES:  Written  comments  on  the  permit 
application  and  DEIS  should  be 
received  on  or  before  January  22, 1996.  . 
ADDRESSES:  Comments  regarding  the 
application  or  DEIS,  or  requests  for 
those  documents,  should  be  addressed 
to  William  Vogel.  U.  S.  Fish  and 
Wildlife  Service,  Pacific  Northwest 
Habitat  Conservation  Plan  Program, 
3773  Martin  Wey  East,  Building  C— 
Suite  101,  Olympia,  Washington  98501; 
(360)  534-9330.  Please  refer  to  permit 
No.  PRT-808398  when  submitting 
comments.  Individuals  wishing  copies 
of  the  documents  for  review  should 
immediately  contact  the  office  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Vogel,  U.  S.  Fish  and  Wildlife 
Service,  or  Steve  Landino,  National 
Marine  Fisheries  Service,  at  the  office 
listed  above. 

SUPPLEMENTARY  INFORMATION:  On 
November  17,  1995  (60  FR  222:57722- 
57724),  the  U.S.  Fish  and  WildHfe 
Service  and  the  National  Marine 
Fisheries  Service  (together  the  Services) 
announced  the  availability  of  a  Draft 
Environmental  Impact  Statement  and 
the  receipt  of  an  application  for  the 
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proposed  issuance  of  a  permit  to  allow 
incidental  take  of  threatened  and 
endangered  species  on  Plum  Creek 
Timber  Company,  L.P.,  lands  in  the  I- 
90  Corridor.  King  and  Kittitas  Counties, 
Washington.  Regulations  governing 
permits  for  threatened  and  endangered 
species  are  in  50  CFR  17.22  and  17.32. 

The  Services  have  received  a  number 
of  requests  for  extension  of  the  comment 
period.  In  response  the  Services  have 
extended  the  comment  period  until 
January  22.  1996. 

Dated:  January  9, 1996. 

Thomas  |.  Dwfyer, 

Deputy  Regional  Director,  Region  1 ,  Portland, 
Oregon. 

(FR  Doc.  96-478  Filed  1-16-96;  8:45  am) 

BILUNO  CXXIE  4310-66-P 


INTERSTATE  COMMERCE 

COMMiSS.ON 

[Docket  No.  AB-213  (Sub-No.  5X)] 

Canadian  Pacific  Limited — 
Abandonment  Exemption — in  Orleans 
County,  VT 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission,  pursuant  to 
49  U.S.C.  10505,  exempts  Canadian 
Pacific  Limited,  operated  as  CP  Rail 
System  (CPRS),  from  the  prior  approval 
requirements  of  49  U.S.C.  10903-04  to 
permit  CPRS  to  abandon  4.05  miles  of 
rail  line,  known  as  the  Beebe 
Subdivision,  from  milepost  39.04  near 
Newport,  VT,  to  the  end  of  the  line  at 
milepost  34.99  near  the  U.S. -Canada 
Border.  The  exemption  will  be  subject 
to  standard  employee  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
15,  1996.  Formal  expressions  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(c)(2) '  and  requests  for  issuance 
of  a  notice  of  interim  trail  use  under  49 
CFR  1152.29  must  be  filed  by  January 
26,  1996.  petitions  to  stay  must  be  filed 
by  January  31,  1996.  requests  for  a 
pubUc  use  condition  conforming  to  49 
CFR  1152.28(a)(2)  must  be  filed  by 
February  5,  1996,  and  petitions  to 
reopen  must  be  filed  by  February  12. 
1996 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-213  (Sub-No.  5X),  to: 
Office  of  the  Secretary,  Case  Control 


Branch,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423;  ^ 
and  (2)  Petitioner's  representative:  Larry 
D.  Stams,  CP  Legal  Services.  Office  of 
the  U.S.  Regional  Counsel,  1000  Soo 
Line  Building,  105  South  5th  Street, 
Minneapolis.  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPt.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue  NW.,  Washington. 
D.C.  20423.  Telephone:  (202)  289-4357/ 
4359. 

(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  at  (202)  927- 
5721) 

Decided:  December  28,  1995. 

By  the  Commission.  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioner 
Simmons. 

Vernon  A.  WilUanu, 

Secretary.  * 

(FR  Doa  96-446  Filed  1-16-96;  8:45  am] 

MLLMO  COOC  7036-01-P 


ADVISORY  COMMISSION  ON 
INTERGOVERNMENTAL  RELATIONS 

Notice  of  Availability  of  ttie  ACIR 
Preliminary  Report  on  The  Role  of 
Federal  Mandates  in  Intergovernmental 
Relations,  January  1996 

SUMMARY:  As  required  by  Section  302(c) 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub,  L.  104-4),  the  Advisory 
Commission  on  Intergovernmental 
RelaUons  (AQR)  (42  U.S.C.  4271) 
hereby  announces  the  availability  of  the 
Preliminary  Report  on  The  Role  of 
Federal  Mandates  in  Intergovernmental 
Relations.  The  PreUminary  Report  was 
approved  by  the  Commission  on  January 
5,  1996,  and  is  ciurently  available  to  the 
public  upon  request.  ACIR  is  soliciting 
comments  on  the  report  through  March 
15,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  M.  Dearborn,  Director, 
Government  Finance  Research,  ACIR. 
800  K  Street,  NW.,  Suite  450,  South 
Tower,  Washington,  DC  20575,  Phone: 
(202)  653-5540,  FAX:  (202)  653-5429 
SUPPt.EMENTARY  INFORMATION:  The 
Advisory  Commission  on 


'  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  l.CC2d  164  (1987). 


'  Lagislation  to  sunset  tha  Commission  on 
December  31,  1995.  and  transfer  remaining 
functions  is  currently  under  consideration.  Until 
further  notice,  parties  submitting  pleadings  should 
continue  to  use  the  current  name  and  address. 


Intergovernmental  Relations  (ACIR)  is 
charged  in  Section  302  of  the  Unfunded 
Mandates  Reform  Act  of  1995  with 
investigating  and  reviewing  the  role  of 
Federal  mandates  in  intergovernmental 
relations  and  with  making 
recommendations  to  the  President  and 
the  Congress.  For  purposes  of  Section 
302,  the  law  defines  "Federal  mandate" 
as  "any  provision  in  statute  or 
regulation  or  any  Federal  court  ruling 
that  imposes  an  enforceable  duty  on 
state,  local,  or  tribal  governments 
including  a  condition  of  Federal 
assistance  or  a  duty  arising  from 
participation  in  a  voluntary  Federal 
program". 

ACIR  began  its  review  process  by 
adopting  criteria  for  identifying 
mandate  issues  of  significant  concern 
and  the  types  of  problems  to  be 
analyzed.  These  criteria  were  published 
in  the  Federal  Register  on  July  6,  1995. 
After  development  of  the  criteria,  ACIR 
solicited  information  on  existing  federal 
mandates  from  a  variety  of  sources 
including  the  general  public,  state, 
local,  and  tribal  governments  and 
organizations  representing  the  officials 
of  such  governments,  and  public  and 
private  organizations  interested  in 
mandate  issues.  Information  was 
received  from  over  half  the  states,  eight 
municipal  leagues,  four  state 
associations  of  counties,  several 
national  associations  representing  state 
and  local  governments,  and  a  variety  of 
local  government  officials. 

From  the  correspondence  received, 
ACIR  selected  14  mandates  for  special 
analysis.  The  14  mandates  selected  for 
review  illustrate  the  diverse,  complex, 
and  troubling  challenges  that  federal 
mandates  pose  for  our  nation's 
intergovernmental  system.  In  examining 
the  individual  mandates,  the 
Commission  primarily  considered  the 
fundamental  intergovernmental  issues 
associated  with  the  mandate.  We  urge 
those  reviewing  the  report  to  give 
similar  attention  to  the  roles  of  federal, 
state,  local,  and  tribal  governments  as 
they  relate  to  the  mandate. 

Common  Issues 

ACIR's  review  of  existing  federal 
mandates  found  a  number  of  common 
issues  among  the  mandates.  The 
following  six  common  issues  are 
discussed  in  the  report  along  with  a 
proposed  ACIR  recommendation:  (1) 
Detailed  procedural  requirements;  (2) 
Lack  of  federal  concern  about  mandate 
costs;  (3)  Federal  failure  to  recognize 
state  and  local  government's  public 
accountability;  (4)  Lawsuits  by 
individuals  against  state  and  local 
governments  to  enforce  federal 
mandates;  (5)  Inability  of  very  small 


local  governments  to  meet  mandate 
standards  and  timetables;  and,  (6)  Lack 
of  coordinated  federal  policy  with  no 
federal  agency  empowered  to  make 
binding  decisions  about  a  mandate's 
requirements. 

Summary  of  Recommendations  on 
Individual  Mandates 

The  Preliminary  Report  summarizes 
proposed  recommendations  for  each  of 
the  14  individual  mandates  reviewed 
into  three  categories.  [Note:  The 
Preliminary  Report  includes  a  fuller 
discussion  of  the  individual  mandates 
and  the  respective  proposed 
recommendations.  In  addition. 
Appendix  A  contains  a  description  of 
the  requirements  imposed  by  the 
mandate,  a  discussion  of  the  mandate's 
background  and  history,  a  listing  of  the 
concerns  expressed  by  state  and  local 
governments,  and  the  recommendation 
options  considered.) 

The  Commission  finds  that  the 
following  mandates  as  they  apply  to 
state  and  local  governments  do  not  have 
a  sufficient  national  interest  to  justify 
intruding  on  state  and  local  government 
abilities  to  control  their  own  affairs. 
Thus,  ACIR  recommends  repealing  the 
provisions  in  these  laws  that  extend 
coverage  to  state  and  local  governments. 

•  Fair  Labor  Standards  Act. 

•  Family  and  Medical  Leave  Act. 

•  Occupational  Safety  and  Health 
Act. 

•  Drug  and  Alcohol  Testing  of 
Commercial  Drivers. 

•  Metric  Conversion  for  Plans  and 
Specifications. 

•  Medicaid:  Boren  Amendment. 

•  Required  Use  of  Recycled  Crumb 
Rubber. 

The  Commission  finds  that  the 
following  mandates  are  necessary 
because  national  policy  goals  justify 
their  use.  Thus.  ACIR  recommends 
retaining  these  mandates  with 
modifications  to  accommodate 
budgetary  and  administrative 
constraints  on  state  and  local 
governments. 

•  Clean  Water  Act. 

•  Individuals  with  Disabilities 
Education  Act. 

•  American  with  Disabilities  Act. 
The  Commission  finds  that  the 

following  mandates  are  related  to 
acceptable  national  policy  goals,  but 
they  should  be  revised  to  provide 
greater  flexibility  in  implementation 
procedures  and  more  participation  by 
state  and  local  governments  in 
development  of  mandate  policies.  Thus, 
.\CIR  recommends  revising  these 
mandates  to  provide  greater  flexibility 
and  increased  consultation. 

•  Safe  Drinking  Water  Act. 


•  Endangered  Species  Act. 

•  Clean  Air  Act. 

•  Davis-Bacon  Related  Acts. 

Report  Availability  and  Public 
Comments 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  ACIR  to  hold  public 
hearings  on  the  recommendations 
contained  in  the  Preliminary  Report.  To 
satisfy  the  statutory  requirement,  ACIR 
is  sponsoring  a  Conference  on 
Mandates,  March  6-7, 1996,  in 
Washington,  DC.  In  addition,  ACIR  is 
soliciting  comments  on  the  Preliminary 
Report  from  all  interested  parties. 

Copies  of  the  Preliminary  Report  and 
information  on  the  conference  may  be 
obtained  from  ACIR,  800  K  Street,  NW., 
Suite  450,  South  Tower,  Washington, 
DC  20575.  Phone:  (202)  653-5540,  FAX: 
(202)  653-5429.  Comments  on  the 
Preliminary  Report  should  be  addressed 
to  Philip  M.  Dearborn,  Director, 
Government  Finance  Research,  ACIR. 
To  assure  consideration  prior  to  the 
drafting  of  a  final  report,  comments 
should  be  received  by  ACIR  on  or  before 
March  15,  1996. 

~  Dated:  January  11, 1996. 
William  E.  Davis, 

Executive  Director. 

[FR  Doc.  96-448  Filed  1-16-96;  8:45  am) 

BILLING  CODE  SSOCM?'  A« 


SECURITIES  AND  EXCHANGF 
COMMISSION 

[Release  No  34~.366&4;  File  Nos.  SR-CHX- 
95-27.  SP-DTC-95-22,  SR-MCC-95-04, 
SR-MSTC-9S-10.  SR-NSCC-95-15] 

Self-Reguiatory  Organzations; 
Chicago  Stock  Exchange, 
Incorporated;  the  Depository  Trust 
Company;  National  Securities  Clearing 
Corporation;  Midwest  Securities  Trust 
Company;  Midwest  Clearing 
Corporation,  Order  Approving 
Proposed  Rule  Changes  Regarding 
Arrangements  Relating  :c  .  Decision 
by  the  Chicago  Stock  Excnange, 
Incorporated  To  Withdraw  From  the 
Clearance  and  Settienient,  Securities 
Depository,  and  Branch  Receive 
Businesses 

January  5. 1995. 

In  November  1995,  several  self- 
regulator>-  organizations  ("SROs")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  concerning  the 
decision  by  the  Chicago  Stock 


Exchange,  Incorporated  ("CHX")  to 
terminate  the  clearance  and  settlement 
services  offered  by  several  of  its 
subsidiaries.  Those  SROs  include  the 
CHX,  the  Midwest  Clearing  Corporation 
("MCC"),  the  Midwest  Securities  Trust 
Company  ("MSTC"),  The  Depository 
Trust  Company  ("DTC"),  and  the 
National  Securities  Clearing  Corporation 
("NSCC").-  Notice  of  the  proposals  were 
published  in  the  Federal  Register  on 
November  28, 1995,3  December  1 , 
1995,4  and  on  December  8,  1995.5  The 
Commission  received  one  comment 
letter  expressing  concern  about  the 
proposed  CHX  decision^  and  responses 
from  CHX,  MSTC,  MCC,  and  NSCC 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  changes. 

I.  Description  of  the  Proposals 

CHX's  filing  notes  that  it  is  closing  its 
clearance  and  settlement  and  securities 
depository  businesses,  conducted 
principally  through  three  subsidiaries, 
in  order  to  focus  its  resources  on  the 
operations  of  the  exchange.  This 
decision  was  made  by  the  CHX  Board  of 
Directors  on  November  13,  1995,  and 
approved  by  the  CHX  membership  on 
December  14,  1995.  The  proposals  filed 
by  CHX,  MSTC,  MCC,  DTC.  and  NSCC 
involve  the  proposed  arrangements 
relating  the  CHX's  decision.  Parties  to 
the  proposed  arrangements  are  CHX. 
MS'TC,  MCC,  Securities  Trust  Company 
of  New  Jersey  ("STC/NJ"),8  DTC,  and 
NSCC. 

As  noted  in  the  proposal  MSTC  and 
MCC  will  cease  providing  securities 


'  15  U.S.C.  78s(b}(l)  {198B1. 


2 On  November  16,  1995,  CHX.  MCC,  and  MSTC 
filed  with  the  Commission  proposed  rule  changes 
(File  Nos.  SR-CHX-95-27,  SR-MCC-95-04,  and 
SR-MSTC-95~10).  On  November  13.  and  November 
24,  1995.  respectively.  DTC  and  NSCC  filed  with 
the  Commission  proposed  rule  changes  (File  Nos. 
SR-DTC-95-22  and  SR-NSCC-QS-IS). 

^Securities  Exchange  Act  Release  No.  36497, 
(November  20,  1995),  60  FR  58693. 

'Securities  Exchange  Act  Release  Nos.  36509. 
(November  27,  1995)  60  FR  61720;  36510. 
(November  27,  1995),  60  FR  61724;  and  36511. 
(Novem'oer  27, 1995),  60  FR  61722. 

'Securities  Exchange  Act  Release  No.  36547 
(December  1.  1995),  60  FR  63090. 

*  Letter  from  Inland  W.  Hutchinson.  Jr..  Freeborn 
&  Peters,  Icounsel  for  Scattered  rx)rporation  and 
Laura  Brj-ant  ("Scattered  and  Bryant")  members  of 
CHX)  to  Richard  R.  Lyndsey,  Director,  Division  of 
Market  Regulation,  Commission  (December  15,, 
1995). 

"  Letters  from  J.  Craig  Long,  Foley  &  Lardner 
Icounsel  to  CHX,  MSTC.  and  MCCI,  to  Mr.  Jonathan 
G.  Katz.  Secretary.  Commission  (December  22, 
1995)  and  from  Robert  J.  Woldow,  General  Counsel, 
NSCC,  to  Mr.  Jonathan  G.  Katz,  Secretary. 
Commission  (December  27, 1995). 

"  STC/NJ  is  a  wholly-owned  subsidiary  of  CHX 
that  currently  provides  certain  services,  including 
a  securities  custody  service.  STC/NJ  is  not  a 
clearing^ency  as  defined  in  the  Act  and  therefore 
is  not  required  to  register  with  the  Commission. 
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depository  and  securities  clearing 
ser\ires,  respecti%'ely.  by  January  15, 
199fi.  CHX  will  assist  members  of  MCC 
and  MSTC  to  find  substitute  service 
providers  including  other  registered 
clearing  agencies  and  will  develop  plans 
to  assist  floor  brokers  and  specialists  to 
obtain  access  to  NSCC  and  DTC  services 
by  pursuing  arrangements  with  those 
organizations  similar  to  the 
arrangements  structured  by  the  Pacific 
and  Boston  Stock  Exchanges. 

In  general,  for  a  period  of  ten  years 
CHX,  MCC.  MSTC,  and  STC/NJ  will  not 
engage  in  the  businesses  from  which 
they  have  decided  to  withdraw  [i.e.,  the 
securities  clearing,  securities 
depository,  and  branch  receive 
businesses).  However,  CHX  and  its 
subsidiaries  will  be  free  to  provide 
specified  seairities  depository-related 
and  securities  clearing-related  services 
and  products  to  CHX  members  and 
certain  third-parties  under  certain 
circumstances.' 

The  proposed  rule  change  modifies 
CHX's  Constitution  to  reduce  the  size  of 
the  Board  of  Governors.  This  reduction 
conforms  with  the  simultaneous 
reductions  in  the  size  of  the  boards  of 
directors  of  MCC  and  MSTC.  Because  of 
its  withdrawal  from  the  businesses 
described  above.  CHX  no  longer 
believes  it  is  necessary  to  maintain  such 
a  large  board  of  directors.  As  a  result, 
CHX  is  eliminating  the  board  positions 
sjjecifically  reserved  for  representatives 
of  MCC  and  MSTC.  Those  current  board 
members  whose  slots  have  been 
eliminated  may  serve  out  the  remainder 
of  their  terms. 

DTC  will  offer  sole  MSTC  participants 
an  opportunity  to  become  DTC 
participants  if  they  meet  DTC's 
qualifications.  DTC  and  MSTC  will 
cooperate  to  assure  the  orderly  transfer 
of  securities  from  the  custody  of  MSTC 
to  the  custody  of  DTC  for  (i)  sole  MSTC 
participants  and  (ii)  dual  DTC/MSTC 
participants  which  authorize  such 
transfer.  DTC  will  acquire  certain  assets 
and  assume  certain  lease  and  other 
contractual  obligations  of  STC/NJ.  DTC 
also  will  assume  certain  lease 
obligations  of  CHX  and  make  certain 
payments  to  CHX,  MSTC.  and  STC/NJ. 

The  proposal  also  makes  conforming 
changes  in  DTC  procedures  to,  among 
other  things,  eliminate  the  service  of 
providing  fourth-party  deliveries 
between  participants  of  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 


•Refer  to  File  Nos.  SR-CHX-95-27.  Exhibit  2. 
SR-MCC-95-04.  Exhibit  2.  and  SR-MSTC-95-10. 
Exhibit  2,  for  a  more  detailed  description  of  the 
proposed  arrangements  by  and  among  the  SROs.  A 
copy  of  each  of  the  filings  and  all  respective 
exhibits  is  available  for  copying  and  inspection  in 
the  Commission's  Public  Reference  Room. 


and  participants  of  MSTC  through  the 
facilities  of  DTC.  The  proposal  also 
includes  an  adjustment  to  reallocate 
some  of  the  DTC  general  refund  to  sole 
DTC  participants  to  the  extent  necessary 
to  equalize  between  sole  DTC 
participants  and  dual  DTC/MSTC 
participants  the  significant  cost  savings 
duel  DTC/MSTC  participants  will 
realize  as  a  resuh  of  the  proposed 
arrangements.  "> 

NSCC  will  offer  sole  MCC  participants 
an  opportunity  to  become  NSCC 
participants  if  they  meet  NSCC's 
qualifications.  NSCC  and  MCC  will 
cooperate  to  assure  to  orderly  transfer  of 
continuous  net  settlement  securities 
p>ositions  of  (i)  Sole  MCC  participants 
and  (ii)  dual  NSCC  MCC  participants 
which  authorize  such  transfer.  NSCC 
will  make  certain  payments  to  CHX  and 
MCC. 

DTC  and  NSCC  believe  that  the 
proposed  arrangements  will  facilitate 
the  industry's  planned  conversion  to 
same-day  funds  settlement  >'  and  that 
the  proposal  will  result  in  substantial 
savings  for  securities  industry 


'"DTC  has  a  policy  of  refunding  to  its 
participants  each  year  all  revenues  in  excess  of 
current  and  anticipated  needs.  In  order  to  equalize 
the  return  on  DTC's  investment  in  the  arrangements 
as  between  dual  DTC/MSTC  participants  and  sole 
DTC  participant's  DTC  proposes  to  "ear-mark"  a 
portion  of  its  general  refund  for  1995  and  to  the 
extent  necessary  for  1996  and  subsequent  years  for 
allocation  to  sole  DTC  participants  only.  Dual  DTC/ 
MSTC  participants  will  realize  savings  because  they 
will  no  longer  have  to  pay  MSTC  fees  for  largely 
redundant  custody-related  processing. 

"The  term  "same-day  funds"  refers  to  payment 
in  funds  that  are  immediately  available  and 
generally  are  transferred  by  electronic  means. 
Currently,  transactions  in  equities,  corporate  debt, 
and  municipal  debt  are  settled  in  "next-day  funds" 
(a  term  that  refers  to  payment  by  means  of  certiHed 
checks  that  are  for  value  on  the  following  dayl. 
Transactions  in  commercial  paper  and  other  money 
market  instruments  are  settled  in  same-day  funds. 
DTC  and  NSCC  have  been  working  with  the 
industry  over  the  last  few  years  to  develop  a  system 
that  will  provide  for  the  settlement  of  virtually  all 
securities  transactions  in  same-day  funds.  DTC's 
and  NSCC's  efforts  have  been  encouraged  by  and 
their  plans  have  been  monitored  by  the  staffs  of  the 
Commission,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  and  the  Federal  Reserve  Bank  of 
New  York.  In  approving  certain  modifications  of 
DTC's  existing  system  in  order  to  accommodate  the 
overall  conversion  to  same-day  funds  settlement, 
the  Commission  stated  that  it  believes  the  overall 
conversion  to  a  same-day  funds  settlement  system 
will  help  reduce  systemic  risk  by  eliminating 
overnight  credit  risk.  The  same-day  funds 
settlement  system  also  will  reduce  risk  by  achieving 
closer  conformity  with  the  payment  methods  used 
in  the  derivatives  markets,  government  securities 
markets,  and  other  markets.  Securities  Exchange 
Act  Release  No.  35720  (May  16.  19951,  60  FR  27360 
(File  No.  ST-DTC-95-061  (order  granting 
accelerated  approval  to  proposed  rule  change 
modifying  the  same-day  funds  settlement  system). 
Under  the  conversion  plan,  all  issues  currently 
settling  in  next-day  funds  will  convert  to  settlement 
in  same-day  funds  on  a  single  day.  Several  months 
ago.  a  consensus  was  reached  that  the  conversion 
date  will  be  February  22.  1996. 


paiticipants.  The  SROs  have  stated  that 
where  there  are  interfaces  between 
securities  depositories,  and  interfaces 
among  the  securities  clearing 
corporations,  same-day  funds  settlement 
exposes  each  depository  or  clearing 
corporation  to  certain  risks.  These 
include  risks  such  as  the  failure  of 
another  depository  or  clearing 
corporation  to  settle  its  new  payment 
obligation  because  of  a  failure  by  one  of 
the  participants  of  such  other  depository 
or  clearing  corporation  to  settle  with  it 
or  because  such  other  depository  or 
clearing  corporation  is  experiencing  a 
major  system  problem.  The  SROs 
believe  these  risks  cannot  be  entirely 
avoided  with  existing  and  available  risk 
management  controls.  The  SROs  have 
stated  the  CHX's  withdrawal  from  the 
securities  depository  and  securities 
clearing  corporation  business  will 
eliminate  the  exposure  of  DTC  and  its 
participants  and  NSCC  and  its 
participants  to  the  payment  system  risks 
associated  with  the  DTC-MSTC  and 
NSCC-MCC  interfaces.  At  the  same 
time,  the  SROs  believe  that  their 
proposed  arrangements  will  provide  for 
the  interests  of  MSTC  and  MCC 
participants  in  an  orderly  manner  that 
will  help  assure  their  successful 
integration  in  the  process  of  converting 
the  same-day  funds  settlement. 

Furthermore,  interdepository  and 
interclearing  corporation  interfaces 
involve  the  maintenance  of  substantial 
facilities,  communications  networks, 
and  account  and  inventory 
reconciUation  mechanisms,  As  a  result 
of  the  proposal  the  SROs  believe  the 
substantial  costs  incurred  by  both  DTC 
and  MSTC  and  by  NSCC  and  MCC  in 
operating  their  interfaces  would  be 
eliminated. '2 

II.  Discussion 

The  Commission  must  approve 
proposed  exchange  and  clearing  agency 
rule  changes  if  it  finds  that  the 
proposals  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 


"Because  CHX  no  longer  will  be  operating  a 
securities  depository,  certain  changes  will  be 
required  in  DTC  procedures,  principally  the 
elimination  of  fourth-party  deliveries  between 
MSTC  participants  and  Philadep  participants 
through  the  interfaces  that  DTC  has  maintained 
with  MSTC  and  Philadep.  MSTC  and  Philadep 
never  established  their  own  interface.  In  addition, 
the  SROs  noted  that  dual  DTC/MSTC  and  dual 
NSCC/MCC  participants  would  achieve  special 
savings  by  discontinuing  their  payment  of  MSTC 
and  MCC  fees  for  largely  redundant  processing 
costs  related  to  securities  clearing  and  settlement. 
Furthermore,  both  DTC  and  NSCC  anticipate  an 
increase  in  the  number  of  their  participants.  DTC 
and  NSCC  have  stated  that  this  increase  will  result 
in  higher  DTC  and  NSCC  transaction  volumes 
thereby  reducing  the  per-unit  service  costs  that 
must  be  recovered  through  DTC  and  NSCC 
participant  service  fees. 


and  regulations  thereunder  that  govern 
those  organizations.*^  In  evaluating  a 
given  proposal,  the  Commission 
examines  the  record  before  it  and 
relevant  factors  and  information.'* 
Competition  among  clearing  agencies  is 
a  factor  that  the  Commission  must 
consider  in  its  examination. '^  However, 
Congress  explicitly  refused  to  require 
the  Commission  to  achieve  its 
regulatory  objectives  in  the  least 


UMI 


"15  U.S.C.  78s(b).  The  Commission's  statutory 
role  is  limited  to  evaluating  the  rules  as  proposed 
against  the  statutory  standards.  See.  S.Rep.  No.  75, 
94th  Cong..  1st  Sess..  at  13  (1975)  (hereinafter 
"S.Rep."). 

'♦The  Court  of  Appeals  has  noted  that  in 
adopting  the  1975  amendments  to  the  Act  ("1975 
Amendments")  "Congress  recognized  the  need  for 
a  'Injational  system  for  clearance  and  settlement  of 
securities  transactions.'  the  objective  of  which  is  to 
interconnect  all  American  clearing  agencies  and 
place  them  vnder  uniform  rules,  so  that  together 
they  can  provide  prompt,  safe,  and  efficient 
clearance  facilities  that  take  full  advantage  of 
modern  data  processing  and  communication 
technology."  Bradford  National  Clearing 
Corporation  v.  Securities  and  Exchange 
Commission.  590  F.2d  1085.  1091  (D.C.  Ct;  App. 
1978),  citing.  15  U.S.C.  §  78q-l(a)(l).  The  1975 
Amendments  direct  the  Commission  to  establish  a 
national  clearing  system  in  accordance  with  these 
objectives  and  with  due  regard  to  several  concerns, 
including  the  maintenance  of  fair  competition 
among  brokers  and  dealers,  clearing  agencies,  and 
transfer  agents.  Brandford.  590  F.2d  at  1091-92, 
citing,  15  U.S,C.  78q-l(a)(2).  Furthermore,  to  carry 
out  its  broad  statutory  directive.  Congress  gave  the 
Commission  the  authority  to  register  clearing 
agencies  that  meet  certain  criteria  and  "cemented 
the  ICommission'sl  control  over  the  shape  of  the 
clearing  industry  by  requiring  its  approval  of  any 
new  or  modified  rules  adopted  by  a  clearing 
agency.  "  Bradford.  590  F.2d  at  1092  and  1094. 

"The  Commission  received  one  conunent  letter 
in  connection  with  the  proposed  rule  changes  filed 
by  CHX,  MCC,  MSTC,  DTC  and  NSCC.  In  the 
comment  letter.  Scattered  and  Bryant  expressed 
concern  that  the  proposed  transaction  was  unduly 
anticomp>etitive  and  would  lead  to  an  inevitable 
monopoly  and  monopolistic  abuse  by  NSCC  and 
DTC  in  the  business  of  clearance  and  settlement. 
With  due  consideration  given  to  the  concerns  raised 
by  Scattered  and  Bryant,  as  set  forth  below,  the 
Commission  does  not  believe  that  the  proposed 
arrangements  will  have  an  effect  on  or  impose  a 
burden  on  competition  not  necessary  or  appropriate 
in  furtherance  of  Section  17A  of  the  Act.  "The 
Commission  notes,  as  asserted  by  CHX.  MSTC, 
MCC.  and  NSCC  in  their  response  letters,  that  some 
of  Scattered  and  Bryant's  conclusions  appear  to  blur 
the  distinct  standards  and  objectives  applicable  to 
the  Conunission's  examination  of  issues  relating  to 
the  national  market  system  as  opposed  to  the 
national  clearance  and  settlement  system.  Although 
"(tjhe  drafters  of  the  1975  Amendments  assumed 
that  the  national  market  system  and  national 
clearing  systems  would  reinforce  each  other,"  the 
national  market  system  and  the  national  clearing 
system  were  "not  perceived  by  Congress  as 
identical  pillars  supporting  the  legislators' 
conception  of  a  modernized  approach  to  securities 
marketing."  Bradford.  590  F.2d  at  1095.  In  fact. 
Congress's  "directives  to  the  Commission  with 
respect,  to  the  (national  market  and  clearing] 
systems  vary  slightly  but  significantly. "M. 
Specifically,  fair  competition  is  included  as  an 
objective  of  the  national  market  system,  but  is  not 
an  objective  of  the  national  clearance  and 
settlement  system.  Id.  at  1095-96,  See.  15  U.S.C. 
§§  78k-l(a)(l).  78q-l(a)(l).  and  S.Rep.  at  2.  55. 


anticompetitive  manner  and  stated  that 
"  '[clompetition  was  simply  not  to 
become  paramount  to  the  great  purposes 
ofthe(1934)  Act  *   *   *.' "^e  Rather,  "at 
most,  [the  Act]  only  requires  the 
Commission  to  decide  that  any 
anticompetitive  effects  of  its  actions  are 
'necessary  or  appropriate'  to  the 
achievement  of  its  objectives." ''  Thus, 
in  assessing  anticompetitive  conduct  the 
Commission  is  required  to  do  no  more 
than  balance  the  maintenance  of  fair 
competition  along  with  a  number  of 
other  equally  important  express 
purposes  of  the  Act.'^  In  balancing 
competition  concerns,  the  Commission 
cannot  preserve  or  promote  competition 
at  an  unjustifiable  cost  to  its  statutory 
objectives. 

Section  6(b)(5)  of  the  Act  '^  requires 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  trpjisactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  CHX's  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  will  enable 
the  CHX  to  focus  its  resources  and 
efforts  on  implementing  a  more  viable 
and  profitable  long-term  strategy  for  its 
core  business,  the  exchange,  including 
reengineering  and  restructuring  of  the 
exchange.  CHX  anticipates  that  the 
proceeds  of  the  proposed  transaction 
also  will  help  provide  liquidity  for  the 
operations  of  the  exchange  and  that  the 
transaction  will  allow  CHX  to  avoid 
significant  future  capital  expenditures 
for  the  businesses  of  MCC,  MSTC,  and 
STC/NJ.  Consequently,  the  Commission 
believes  that  the  proposal  should  help 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  in  general,  protect  investors  and  the 
public  interest.  In  addition,  the 
Commission  believes  the  proposal 
provides  for  an  orderly  closing  of 
sert'ices  by  MCC.  MSTC,  and  STC/NJ 
and  an  orderly  transition  for 
participants  to  substitute  clearing  and 
depository  service  providers  and  to  the 
conversion  to  same-day  funds 
settlement.  Thus,  the  proposal  fosters 


cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 

Section  17A(b)(3)(F)2o  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
the  proposed  rule  changes  by  CHX, 
MCC.  MSTC.  DTC,  and  NSCC  are 
consistent  with  the  requirements  of 
section  17A(b)(3)(F)  because  the 
proposals  will  facilitate  the  industry's 
conversion  to  same-day  funds 
settlement  for  virtually  all  securities 
transactions  and  thereby  will  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  such  transactions.  The 
Commission  also  believes  CHX's 
withdrawal  from  the  securities 
depository  and  securities  clearing 
businesses  pursuant  to  the  proposed 
transactions  should  help  make  the- 
conversion  to  and  operation  of  the 
same-day  funds  settlement  system  safer 
for  DTC  and  NSCC  and  their  respective 
participants  by  eliminating  the  financial 
exposure  and  payment  system  risks 
associated  with  the  DTC-MSTC  and 
NSCC-MCC  interfaces.  The  Commission 
also  believes  the  proposals  facilitate 
prompt  and  accurate  clearance  and 
settlement  of  securities  of  securities 
transactions  by  providing  more  efficient 
and  less  expensive  clearing  and 
depository  services.^*  Moreover, 
because  the  proposals  provide  qualified 
sole  MCC  participants  with  access  to 
NSCC's  facilities  and  qualified  sole 
MSTC  participants  with  access  to  DTC's 
facilities  and  provide  for  the  orderly 
transfer  of  open  positions  and  securities, 
the  Commission  believes  the  proposals 
are  being  implemented  consistently 
with  the  SROs'  obligations  to  safeguard 
securities  and  funds  in  their  custody 
and  control.  The  Commission 
appreciates  the  efforts  of  the  SROs  and 
other  regulators  during  the  transition 
and  will  continue  to  monitor 
developments  to  facilitate  an  orderly 
transfer  of  accounts. 


14. 


^»  Bradford.  590  F.2d  at  1105.  quoting.  S.Rep.  at 
4. 

'^Bradford.  590  F.2d  at  1 105. 
'•W.  at  1106. 
'»15  U.S.C.  78f(b)(5)  (1988). 


2"  15  U.S.C.  78q-l  (b)(3)(F)  (1988). 

^'  The  Commission  also  believes  the  proposed 
allocation  of  DTC's  general  refund  is  consistent 
with  the  requirements  of  Section  17A(b)(3)(D)  of  the 
Act.  which  requires  the  rules  of  a  clearing  agency 
provide  for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its  participants, 
by  assuring  that  DTC's  costs  associated  with  the 
proposed  arrangements  are  equitably  allocated 
among  sole  DTC  participants  and  dual  DTC/MSTXZ 
participants  based  upon  DTC's  estimate  of  the 
savings  that  each  of  these  groups  will  obtain  as  a 
result  of  the  proposed  arrangements. 
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The  Commission  shares  the 
commenter's  concern  that  CHX's 
decision  to  withdraw  &ora  the  clearance 
and  settlement  businesses  reduces 
competition  in  that  market. 
Nevertheless,  as  discussed  in  more 
detail  below,  the  Commission  believes 
circumstances  exist  that  mitigate  these 
concerns.  The  Commission  will  monitor 
developments  in  various  areas  closely, 
including  progress  in  such  areas  as 
services  pricing  "  and  service 
innovation,  and  will  not  hesitate  to  use 
its  authority  under  the  Act  to  address 
future  competitive  concerns. 

Despite  toe  dominant  market  position 
of  DTC  and  NSCC,  the  Commission 
believes  the  current  regulatory  scheme 
and  the  particular  structure  and  nature 
of  the  clearing  and  depository  industries 
provide  ample  means  of  avoiding  the 
potential  negative  effects  of  a  monopoly. 
Sections  17A  and  19  of  the  Act  and  the 
rules  thereunder  provide  the 
Commission  appropriate  and  effective 
regulatory  authority  over  DTC  and 
NSCC.*'  UTC  is  owned  by  its  members 


"  Any  change  to  duet  or  fees  charged  by  a 
clearing  agency  must  be  fled  with  the  Commission 
for  public  comment.  15  U.S.C  S  78«(b)(3)(A)  (1988). 

"The  197S  Amendments  provided  the 
Commission  with  broad  authority  in  the 
eaubiishment  of  a  national  clearance  and 
ieltlemaot  system  through  the  registration  and  rule 
filing  processes.  Section  17A(b)(3)(A)  of  the  Act 
requires,  among  other  things  that — 

A  clearing  agency  shall  not  be  registered  unless 
the  Commission  determines  that  •   •  *  [sjuch 
clearing  agency  is  so  organized  and  has  the  capacity 
to  be  able  to  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities  and 
transactions  for  which  it  is  responsible,  to  safeguard 
securities  and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible,  to  comply  with  the 
provisions  of  this  title  and  the  rules  and  regulations 
thereunder  *   ■   *. 

Section  I7A  further  requires  that  the  rules  of  a 
clearing  agency — 

*   '   *  assure  a  fair  representation  of  its 
shareholders  (or  members)  and  participants  in  the 
selection  of  its  directors  and  administration  of  its 
affairs,  *   •  *  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges  among  its 
participants.  •   *   *  (and)  promote  the  prompt  and 
accurate  clearance  and  settlement  of  securities 
transactions,  •   •   •  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for  which  it  is 
responsible.  *   *   •  foster  cooperation  and 
coordination  with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions,  '   *   " 
remove  impediments  to  and  perfect  the  mechanism 
of  a  national  system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities  transactions, 
and,  in  general,  to  protect  investors  and  the  public 
interest.  •   "   •  and  are  not  designed  to  permit 
unfair  discrimination  in  the  admission  of 
participants  or  among  participants  in  the  use  of  the 
clearing  agency  *   *   *. 

15  U.S.C.  78<^l(b)(3)(C)-(F)  (19M). 

Section  19(b)  of  the  Act  requires,  among  other 
things,  that  a  clearing  agency  Tile  its  proposed  rule 
changes  with  the  Conimission  for  approval  and  that 
the  Commission  publish  the  proposed  rule  changes 
for  public  comment  prior  to  approval.  Accordingly, 
all  interested  persoiu  have  an  opportunity  to 
submit  written  data,  views  and  arguments 


who  Utilize  its  services;  NSCC  is  owned 
by  the'New  York  Stock  Exchange,  the 
American  Stock  Exchange,  and  the 
National  Association  of  Securities 
Dealers,  which  are  themselves 
membership  organizations.  DTC's  and 
NSCC's  boards  of  directors  are 
comprised  of  their  members.  Both  NSCC 
and  DTC  must  assure  a  fair 
representation  of  its  shareholders  (or 
members)  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  In  addition, 
as  previously  noted.  NSCC  and  DTC  not 
only  provide  services  at  costs  reviewed 
by  their  user  comprised  boards  of 
directors  and  subject  to  public  notice 
and  comment.  NSCC  provides  monthly 
discounts  and  DTC  provides  annual 
rebates  to  their  participants  in  the  event 
that  any  fees  collected  have  not  been 
expended.  The  Commis.sion  believes 
existing  regulations  and  member  control 
have  provided  and  will  continue  to 
provide  the  appropriate  mechanisms  to 
monitor  the  operations  of  DTC  and 
NSCC. 

The  Commission  also  believes  that 
after  consummation  of  the  proposed 
arrangements,  securities  industry 
members  will  continue  to  have  access  to 
high-quality,  low-cost  depository  and 
clearing  services  provided  imder  the 
mandate  of  the  Act.  The  overall  cost  to 
the  industry  of  having  such  services 
available  should  be  reduced,  thereby 
permitting  a  more  efficient  and 
productive  allocation  of  industry 
resources.  Furthermore,  because  most  of 
a  depository's  and  a  clearing 
corporation's  interface  costs  must  be 
mutualized  thereby  requiring  some 
participants  to  subsidize  costs  incurred 
by  others,  CHX's  withdrawal  from  the 
depository  and  clearing  businesses 
should  reduce  costs  to  its  members  and 
to  participants  of  DTC  and  NSCC  and 
thereby  remove  impediments  to 
competition.  Finally.  CHX's  ability  to 
focus  its  resources  on  the  operations  of 
its  exchange  should  help  enhance 
competition  among  securities  markets. 
The  Commission  believes,  based  upon 
its  obligation  to  balance  the  foregoing 
factors  against  the  competition  concerns 
attendant  to  the  proposed  transaction, 
that  the  proposed  transaction  advances 
the  objectives  of  the  national  clearance 
and  settlement  system  without  an 
inappropriate  or  unnecessary  burden 
upon  competition. 

However,  the  Commission  recognizes 
that  consolidation  of  core  services  poses 
a  risk  that  support  for  innovative 
products,  trading  systems,  and  clearing 
procedures  could  flounder. 


concerning  such  proposed  rule  changes.  15  U.S.C 
78s(bKl)(1988). 


Accordingly.  NSCC  and  DTC  must  be 
responsive  to  the  particular  needs  of 
their  constituents,  including  exc:hanges, 
to  support  innovation  and  application  of 
new  technologies.  The  existence  of 
competitive  organizations  such  as  an 
independent  depository  for  mortgage- 
backed  securities  and  clearing 
corporations  for  options,  as  well  as  the 
potential  for  new  clearing  agency 
registrants,  offer  potent  cdhecks  on 
monopoly  power.^*  The  Commission 
notes  that  the  proposed  transaction 
itself  provides  for  certain  competition 
by  CHX,  MCC.  and  MSTC 
notwithstanding  the  general  ten-year 
noncompetition  provisions.  The 
proposed  transaction  permits  CHX, 
MSTC,  and  MCC  to,  among  other  things, 
develop  securities  depository  services  or 
securities  clearing  services  for  new 
products  of  CHX  if  DTC  and/or  NSCC 
cannot  develop  and  provide  services  for 
the  new  product  at  a  fee  that  is 
reasonably  acceptable  to  CHX. 

The  Commission  intends  to  monitor 
closely  NSCC  and  DTC  actions  in  such 
areas  as  integration  of  post-trade 
information  proceeding,  settlements  in 
foreign  currency,  and  developing  links 
to  clearing  agencies  for  options  and 
futures.  Currently,  the  Commission  is 
anticipating  such  innovative  actions  as 
the  implementation  of  the  Direct 
Registration  System  by  DTC  and  others 
and  the  execution  of  the  accord  between 
NSCC  and  the  Options  Clearing 
Corporation.  If  necessary,  the 
Commission  will  use  its  authority  to 
require  clearing  agency  action  to 
promote  prompt  and  accurate  clearance 
and  settlement  or  the  safeguarding  of 
funds  and  securities.^' 


"Although  NSCC  and  DTC  have  mainUined  and 
even  increased  their  large  market  share  in  the 
industry,  in  recent  years  there  has  been  increasing 
competition  by  clearing  corporations  that  provide 
services  in  connection  with  particular  securities. 
E.g.,  Securities  Exchange  Act  Release  Nos.  35198 
(January  6.  1995)  60  FR  3286  (File  No.  600-24] 
(notice  of  filing  and  order  approving  application  by 
Delta  Government  Options  Corporation  for 
extension  of  temporary  registration  as  a  clearing 
agency);  35482  (March  13,  1995)  60  FR  14806  IFile 
No.  600-25)  (notice  of  filing  of  request  and  order 
approving  application  by  Pariicipants  Trust 
Company  for  extension  of  temporary  registration  as 
a  clearing  agency);  and  36573  (December  12,  1995). 
[File  No.  600-27]  (order  approving  application  by 
the  Clearing  Corporation  for  Options  and  Securities 
for  exemption  from  registration  as  a  clearing 
agency).  These  specialized  clearance  and  settlement 
service  providers  have  developed  markets  that  are 
unlikely  to  encounter  the  competitive  strain  and 
inefficiencies  associated  with  the  redundant 
services  and  infrastructure  described  in  the 
profKJsed  rule  changes. 

"The  Conmiission's  broad  rulemaking  authority 
set  forth  in  Section  17A(d)  of  the  Act  provides  in 
part  that  "|n)o  registered  clearing  agency  *   *   * 
shall,  directly  or  indirectly,  engage  in  any  activity 
as  a  clearing  agency.  *   *   *  in  contravention  of  such 
rules  and  regulations  (A)  as  the  Commission  may 
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III,  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Sections  6(b)(5)  and  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  changes  (File  Nos.  SR- 
CHX-95-27,  SR-MSTC-95-10,  SR- 
MCC-95-04,  SR-DTC-95-22,  and  SR- 
NSCC-95-15)  be,  and  hereby  are, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-426  Filed  t-16-96;  8:45  ami 
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January  5,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  15,  1995,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-95-25)  as 
described  in  Items  1, 11,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SubsKiiu*  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  DTC  participants  to 
make  intraday  withdrawals  of  certain 
principal  and  income  payments  ("P&I 
payments")  ^  that  have  been  credited  to 


prescribe  as  necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  this  title,  or  (B) 
as  the  appropriate  regulatory  agency  for  such 
clearing  agency  *   •   ■  may  prescribe  as  necessary 
or  appropriate  for  the  safeguarding  of  securities  and 
funds."  15  U.S.C.  78q-l(d)(l)  (1988). 

"17CFR  200.30-3(a)(12)  (1994). 

M5  U.S.C.  78s(b)(l)  (1988). 

*These  payments  include  dividend,  interest, 
reorganization  and  redemption  payments,  and  other 
periodic  payments. 


the  participants'  money  settlement 
accounts  at  DTC. 

II  Spjf-Rpsulatory  Organization's 
Statpment  of  the  Purpose  of,  and 
S(atutor>  Basis  for,  the  Proposed  Rule 

Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.3 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  a  memorandum  dated  July  29, 
1994,  which  was  issued  jointly  with  the 
National  Securities  Clearing  Corporation 
("NSCC")  and  which  described  the 
planned  conversion  of  DTC's  money 
settlement  system  to  an  entirely  same- 
day  funds  settlement  ("SDFS")  system, 
DTC  announced  plans  to  offer  a  service 
for  intraday  withdrawal  of  P&I 
payments.  The  service  was  developed  in 
response  to  participants'  requests  to 
have  the  funds  resulting  from  P&I 
payments  available  for  participants'  use 
prior  to  the  time  of  DTC  money 
settlement  at  the  end  of  the  day.  DTC 
plans  to  begin  the  new  service  in  the 
first  quarter  of  1996. 

In  tne  current  next-day  funds 
settlement  ("NDFS'*)  environment,  P&I 
payment  allocations  are  credited  to 
participants'  accounts  on  a  regular  basis 
at  a  specific  time  during  the  day.  Under 
the  proposed  rule  change,  P&I  payment 
allocations  for  SDFS  issues  vdll  be 
credited  to  participants'  money 
settlement  accounts  throughout  each 
processing  day  as  funds  are  received  by 
DTC  from  issuers  and  their  paying 
agents.  A  participant  only  may 
withdraw  P&I  payments  that  have  been 
credited  to  its  account.  Withdrawal 
requests  for  P&I  payments  will  be 
subject  to  the  risk  management  controls 
of  the  SDFS  system  (i.e.,  collateral 
monitor  and  net  debit  caps).  Any 
withdrawal  request  that  is  blocked  due 
to  insufficient  collateral  or  a  net  debit 
cap  will  recycle  until  enough  collateral 
or  settlement  credits  have  been 
generated  to  satisfy  the  collateral  or  net 
debit  cap  deficiency  or  until  the  end  of 
the  recycle  period  on  that  day.  Any 


'The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  DTC 


early  withdrawal  requests  still  recycling 
at  the  end  of  the  recycle  period  will  be 
dropped  from  the  system,  and  the  P&I 
payment  allocation  will  be  included  in 
the  end-of-day  settlement. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  will  facilitate  the  processing  of 
P&I  payments  through  DTC's  facilities. 
DTC  also  believes  the  proposed  rule 
change  will  be  implemented 
consistently  with  the  safeguarding  of 
securities  and  funds  in  DTC's  custody  or 
control  or  for  which  it  is  responsible 
because  the  intraday  withdrawals  of  P&I 
payments  will  be  subject  to  DTC's 
existing  SDFS  system  risk  management 
controls. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

All  participants  were  informed  of  the 
proposed  rule  change  by  a  DTC 
Important  Notice  dated  October  12, 
1995,  as  well  as  by  the  1994 
memorandum  referred  to  above.  Written 
comments  from  DTC  participants  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 
DTC  will  notify  the  Commission  of  any 
written  comments  received  by  DTC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  np  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
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submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submis.sions  should 
refer  to  the  file  number  SR-DTC-95-25 
and  should  be  submitted  by  February  7, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  96-425  Filed  1-16-96;  8:45  am] 
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5e  '  cjegulatory  Organizations;  Notice 
of  Fii, ng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Amending  the  PHLX's  Schedule  of 
-^*'5  3nd  Charges 

January  4,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  December  11, 1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  December  21,  1995,  the 
Phlx  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposal,'  and 
on  January  4, 1996  the  Phlx  submitted 
Amendment  No.  2  to  the  proposal. ^  The 


*  17  CFR  200.30-3(a)(12)  (1994). 

'  See  Letter  from  William  W.  Ochimoto.  Vice 
President  and  General  Counsel.  Phlx,  to  Ion  E. 
Kroeper.  Attorney,  SEC.  dated  December  21.  1995. 
Amendment  No.  1  deleted  text  requiring  member 
firms  to  clear  trades  through  the  Stock  Clearing 
Corporation  of  Philadelphia  in  order  to  receive  the 
credit  provided  by  the  proposed  rule  change. 

'  See  Letter  from  Murray  L  Ross,  Vice  President 
and  Secretary.  PhU.  to  [on  E.  Kroeper,  Attorney, 
Sec.  dated  January  4.  1996.  Amendment  No.  2 
added  a  note  describing  the  stock  execution 
machine  charge  credit  to  the  PhU's  Schedule  of 
Fees  and  Charges. 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  under  the  Act,  is  proposing  to  amend 
the  PHLX's  Schedule  of  Fees  and 
Charges  respecting  the  charges  for  non- 
exchange  sponsored  stock  execution 
machines  ^  of>erated  by  PHLX  members 
on  the  PHLX  equity  floor.  The  proposed 
amendment  would  provide  a  $125 
credit  on  the  fees  charged  on  each  stock 
execution  machine  operated  by  any 
member  firm  for  each  2,500  trades  such 
member  executes  on  the  PHLX  equity 
floor  in  a  non-specialist  account. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

Since  1990,  the  Exchange  has 
imposed  a  monthly  proprietary  stock 
execution  machine  charge  of  $250.00.* 
Since  April  1994,  the  PHLX  has 
provided  a  monthly  credit  of  50%  of  the 
fees  charged  for  each  stock  execution 
machine  o()erated  by  a  member  per  each 
2,500  trades  executed  by  such  member 
on  the  PHLX.'  This  credit  has  not  been 
authorized  to  exceed  50%  of  the  total 
stock  execution  machine  billing  charges 
per  member  operating  sucli  machine. 

Effective  for  the  January  1996  billing 
cycle,  the  proposed  amendment  would 
provide  a  $125  credit  on  the  fees 
charged  on  each  stock  execution 
machine  operated  by  any  member  firm 


'  Stock  execution  machines  are  terminals  that 
route  order  flow  to  other  marketplaces.  Currently, 
the  only  stock  execution  machines  at  the  Phlx  are 
Designated  Order  Terminals  that  route  orders  to  the 
New  York  Stock  Exchange. 

*  See  Securities  Exchange  Act  Release  No.  2821 2 
(July  17,  1990).  55  FR  30065  (July  24.  1990). 

'  See  Securities  Exchange  Act  Release  No.  33954 
(April  21.  1994).  59  FR  22191  (April  29.  1994). 


for  each  2,500  trades  such  member 
executed  on  the  PHLX  equity  floor  in  a 
non-specialist  account.  The  one  material 
change  to  the  existing  credit  is  that 
credits  may  now  be  utilized  by  the 
member  firm  on  an  unrestricted  basis  to 
potentially  offset  its  entire  monthly 
equity  floor  stock  execution  machine 
charges.^ 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  PHLX's  current 
schedule  of  fees  and  charges  and  to 
further  underscore  the  Exchange's 
equity  floor  as  a  highly  attractive  floor 
of  execution  for  a  member  firm's 
business. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Act '  in  that  it  provides  for  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  the  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  est&blishes 
or  changes  a  due,  fee  or  other  charge  by 
the  Exchange  and  therefore  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  8  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.^  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


*The  Exchange  stated  that  the  monthly  credit 
provided  to  any  member  shall  never  exceed  100% 
of  the  total  monthly  stock  execution  machine 
charges  imposed  upon  such  member.  Telephone 
conversation  between  Lydia  Gavalis.  Asst.  General 
Counsel.  Phbt,  and  Jon  E.  Kroeper,  Attorney,  SEC. 
on  December  22,  1995. 

'  15  U.S.C  78f{b)(4). 

•15  U.S.C.  78s(b)(3)(A). 

•17CFR240.19b-4(e). 
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Persons  makui^  written  submissions 
should  tile  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  tiled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  peison,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-89 
and  should  be  submitted  by  February  7. 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretory. 
iFR  Doc.  96-»24  Filed  1-16-96:  8:45  ami 

BILUNG  CODE  8010-01-M 


:^ppitj'^MENTOFTPANSPOP"^A''''ON 

Federal  Aviation  Administration 

Aviation  Rulemaking  a.:,  s  ry 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/general 
aviation  maintenance  issues. 
DATES:  The  meeting  will  be  held  on 
February  6,  1996,  at  8:30  a.m.,  and 
should  adjourn  by  3  p.m.  Arrange  for 
oral  presentations  by  January  23,  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue, 
NW.,  Suite  1100,  Washington,  DC,  at 
8:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Herber,  Meeting  Coordinator, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
267-3498;  fax  number  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463;  5  U.S.C  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory*  Committee 
(ARAC)  to  consider  air  carrier/general 
aviation  maintenance  issues.  The 
meeting  will  be  held  on  February  6, 
1996,  at  Air  Transport  Association  of 
America.  1301  Pennsylvania  Avenue, 
NW.,  Suite  1100,  Washington,  DC,  at 
8:30  a.m.  The  agenda  will  include: 

•  A  final  NPRM  recommendation 
from  the  Part  65/66  Working  Group  and 
possible  distribution  of  supporting 
advisor*'  materials- 

•  Consideration  of  a  revised,  delayed, 
or  canceled  task  for  the  General 
Aviation  Maintenance  Working  Group; 

•  Possible  suspected  unapproved 
pails  discussion  with  FAA  officials; 

•  Disposition  of  the  International 
Airworthiness  Communications 
Working  Group; 

•  Discussion  about  training  and 
qualification  of  working  group  chairs; 

•  Discussion  about  major/minor  task 
revision; 

•  Discussion  about  whether  ARAC 
should  recommend  a-task  for  parts 
removal  documentation; 

•  Consideration  of  future  activities. 
Attendance  is  open  to  the  interested 

public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  January  23, 
1996,  to  represent  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  at  any  time  by 
providing  35  copies  to  the  Assistant 
Chair  or  by  presenting  the  copies  to  him 
at  the  meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  The  Assistant 
Chair  may  limit  the  time  allowed  for 
oral  statements  to  fit  the  time  available. 
The  Assistant  Chair  may  also  allow 
questions  from  the  public,  again  subject 
to  time  available. 

Issued  in  Washington,  DC,  on  lanuary  11, 
1996. 

Benjamin  J.  Burton,  Ir., 
Acting  Assistant  Executive  Director  for  Air 
Carrier/General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  96-441  Filed  1-11-96;  2:23  pm] 
Bili:ng  code  49ift-i3-M 


ACTION:  Notice  of  meeting. 


Aviation  Ruie.'r>aking  Advisory 
Committee  Meet  ng  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  be  held  on 
Februan,'  1  and  2.  1996  beginning  at 
8:30  a.m.  on  February  1.  Arrange  for  oral 
presentations  by  January'  22,  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Travelodge  Hotel,  Resort  and 
Marina;  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking, 
FAA.  800  Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor\'  Committee  Act  (Pub.  L.  92- 
463;  5  LT.S.C.  App.  II).  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisor)'  Committee  to  r>e  held 
February  1  &  2.  1996  at  the  Travelodge 
Hotel.  Resort  and  Marina;  Long  Beach. 
California. 

The  agenda  for  the  meeting  will 
include: 

•  Opening  remarlcs 

•  Review  of  action  items. 

•  Reports  of  working  groups. 

•  Vote  on  proposed  methods  for 
improving  the  timeliness  of  approvals 
for  alternative  methods  of  compliance 
with  airworthiness  directives. 

•  Possible  vote  on  a  draft  Notice  of 
Proposed  Rulemaking  on  Gate 
Requirements  for  High  Lift  Devices. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  22.  1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC.  on  January- 11. 
1996. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
IFR  Doc.  96-442  Filed  1-11-96;  8:45  am) 
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Notice 


•te.-'  "  :>  ^„i'.-     ■  A-cMcation 
To  "-rpos«  arc  j:;*"  *•"■:  ^..>«-*^'  je  From 
3  Passer'qe'-  Pad    ty  :>.:h'K'    ^^^C)  at 
Houg'^'o'-  ::-:^""f  M^r-'orial  Airport, 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  RFC  at  Houghton  County 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  16. 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Detroit  Airports  District 
Office.  Willow  Run  Airport.  East.  8820 
Beck  Road  Belleville.  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Sandra  D. 
LaMothe,  Airport  Manager,  of  the 
Houghton  County  Airport  Committee  at 
the  following  address:  Route  1.  Box  94. 
Calumet,  Michigan  49913. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Houghton 
County  Airport  Committee  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Mr.  Jon  B.  Gilbert.  Program  Manager. 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office.  Willow 
Run  Airport.  East.  8820  Beck  Road. 
Belleville.  Michigan  48111  (313-487- 
7281).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPP1.EMEKTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Houghton  County  Memorial  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  W  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  December  18.  1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Houghton  County  Airport 
Committee  was  substantially  complete 
within  the  requirements  of  section 


158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
27.  1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  96-04-C-OO- 
CMX 

Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  July  1, 
1996 

Proposed  charge  expiration  date: 
December  31,  1997 

Total  estimated  PFC  revenue: 
$73,895.00 

Brief  description  of  proposed 
project(s):  Rehabilitate  airport  rescue 
fire  fighting  track  vehicle;  Rehabilitate 
airport  electrical  vault;  Airport 
boundary  survey  and  monumentation. 
Update  existing  Exhibit  "A"  Property 
Map;  PFC  Administration. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Not  applicable. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Houghton 
County  Airport  Committee. 

Issued  in  Des  Plaines.  Illinois,  on  )anuary 
4,  1996. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division.  Great  Lakes  Region. 
[FR  Doc.  96-435  Filed  1-16-96;  8:45  am) 

BtLUNO  COOC  4t10-13-M 


Federal  Highway  Administration 

Dwight  David  Eisenhower 
Transportation  Fellowstiip  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  inviting  fellowship 
applications. 

SUMMARY:  The  Federal  Highway 
Administration  announces  the  fiscal 
year  (FY)  1996  Eisenhower 
Transportation  Fellowship  Program. 
The  objectives  of  the  overall  program 
are  to  attract  the  Nation's  brightest 
minds  to  the  field  of  transportation,  to 
enhance  the  careers  of  transportation 
professionals  by  encouraging  them  to 
seek  advanced  degrees,  and  to  retain  top 
talent  in  the  transportation  community 
of  the  United  States.  This  notice 
contains  instructions  for  submitting 
applications  for  the  five  fellowships 
under  the  program. 

DATES:  The  closing  date  for  submission 
of  student  applications  under  this 


announcement  is  February  16.  1996. 
The  closing  date  for  submission  of 
faculty  fellowship  applications  is  April 
16.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ilene  Payne.  Director.  Universities  and 
Grants  Programs.  National  Highway 
Institute  (HHI-20).  Federal  Highway 
Administration.  901  North  Stuart  Street, 
Suite  300.  ArUngton.  Virginia  22203; 
Tel:  (703)  235-0538.  FAX:  (703)  235- 
0593.  Office  hours  are  from  7:30  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Dwight  David  Eisenhower 
Transportation  Fellowship  Program  was 
authorized  by  section  6001  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  Public  Law  102- 
240.  105  Stat.  1914.  The  program  is 
expected  to  enhance  the  educational 
level  of  the  transportation  work  force  in 
the  United  States.  The  program  will 
contribute  to  the  talent  pool  in 
transportation  because  it  encourages 
students  from  their  senior  year  through 
the  post  doctorate  level  to  pursue 
careers  in  fields  related  to 
transportation. 

The  Eisenhower  Program  is  a  DOT- 
wide  fellowship  program  managed  by 
the  National  Highway  Institute.  The 
program  was  developed  in  the  Summer 
of  1992.  Brochures  were  published  and 
distributed  in  the  Fall  of  1992.  The  first 
fellowships  were  awarded  in  the  Spring 
of  1993.  FY  1996  funding  for  the 
program  is  $2  million,  which  will  fund 
125  fellowship  recipients. 

All  fellowship  recipients  must  be  in  a 
field  of  study  which  is  directly  related 
to  transportation.  For  students  pursuing 
degrees,  the  fellowship  recipient's 
degree- program  must  contain  a  major, 
minor  or  emphasis  in  transportation. 

In  addition,  each  fellowship  has 
specific  requirements  unique  to  that 
fellowship. 

The  five  fellowships  are: 

Eisenhower  Graduate  Fellowships,  to 
enable  students  to  pursue  Masters 
Degrees  or  Doctorates  in  transportation- 
related  fields  at  the  school  of  their 
choice; 

Eisenhower  Grants  for  Research 
Fellowships  (GRF)  to  acquaint  students 
who  are  on-site  with  transportation 
research,  development,  and  technology 
transfer  activities  at  the  U.S.  Department 
of  Transportation; 

Eisenhower  Historically  Black 
Colleges  and  Universities  (HBCU) 
Fellowships,  to  provide  HBCU  students 
with  additional  opportunities  to  enter 
careers  in  transportation 
(announcements  are  issued  by  recipient 
HBCUs); 


UMI 


Eisenhower  Hispanic  Serving 
Institutions  (HSl)  Fellowships,  to 
provide  HSI  students  to  enter  careers  in 
transportation  (announcements  are 
issued  by  recipient  HSIs);  and 

Eisenhower  Faculty  Fellowships,  to 
provide  talented  faculty  in 
transportation  fields  with  opportunities 
to  improve  their  transportation 
knowledge,  including  attendance  at 
conferences,  courses,  seminars,  and 
workshops  in  the  United  Stales. 

Applications  must  be  submitted  by 
April  16. 1996,  and  will  be  evaluated  by 
review  panels.  All  applicants  will  be 
notified  of  the  results  of  the  panel 
evaluation.  Each  fellowship  has  specific 
requirements  and  forms  which  can  be 
obtained  by  writing  a  letter  of  request  to 
the  address  listed  under  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Authority:  23  U.S.C.  307(a)(l)(c)(ii)  and 
315;  49  CFR  1.48. 

Issued  on:  January  4.  1996. 
Rodney  E.  Slater, 
Federal  Highway  Administration. 
IFR  Doc.  96-445  Filed  1-16-96;  8:45  ami 
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Maritime  Administration 

Notice  of  Approval  of  Applicant  as 
Trustee 

Notice  is  hereby  given  that 
Nationsbanc  Leasing  Corporation,  with 
offices  at  2300  Northlake  Centre  Drive. 
Suite  300.  Tucker.  Georgia  30084.  has 
been  approved  as  Trustee  pursuant  to 
Public  Law  100-710  and  46  CFR  Part 
221. 

Dated:  lanuary  4. 1996. 

By  Order  of  the  Maritime  Administrator. 
)oel  C.  Richard, 
Acting  Secretary. 
[FR  Doc  96-431  Filed  1-16-96;  8:45  am] 
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DEPARTMENT  qf  THE  TREASURY 

Community  Development  Financial 
Institutions  Pu'  d 

Notice  c!  Cnarter  Fiimg  and  Open 
Meet-ng  O:  the  Communiry 
Deveiop.ment  Advisory  Board 

AGENCY:  Community  Development 

Financial  Institutions  Fund.  Department 

of  the  Treasury. 

ACTION:  Notice  of  charter  filing  and  open 

meeting. 

SUMMARY:  This  notice  announces  the 
filing  of  the  charter  for  the  Community 
Development  Advisory  Board  (the 
"Advisory  Board"),  which  will  provide 


advice  to  the  Director  of  the  Community 
Development  Financial  Institutions 
Fund  (the  "Fund").  This  Notice  also 
announces  the  first  meeting  of  the 
Advisory  Board. 

DATES:  The  initial  meeting  of  the 
Community  Development  Advisory 
Board  will  be  on  Friday.  February  2, 
1996  at  9:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.  Room  5116.  Washington. 
DC  20220.  (202)  622-8662  (this  is  not  a 
toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
104(d)  of  the  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4703(d))  established 
the  Community  Development  Advisory 
Board.  The  charter  for  the  Advisory 
Board  has  been  filed  in  accordance  with 
the  Federal  Advisory  Committee  Act.  as 
amended.  (5  U.S.C.  App.),  and  with  the 
approval  of  the  Secretary  of  the  ■ 

Treasury. 

The  function  of  the  Advisory  Board  is 
to  advise  the  Director  of  the  Fund  (who 
has  been  delegated  the  authority  to 
administer  the  Fund)  on  (he  policies 
regarding  the  activities  of  the  Fund.  The 
Fund  is  a  wholly  owned  corporation 
within  the  Department  of  the  Treasury. 
The  Advisory  Board  shall  not  advise  the 
Fund  on  the  granting  or  denial  of  any 
particular  application.  The  Advisory 
Board  shall  meet  at  least  annually. 

The  Advisory  Board  consists  of  15 
members.  Six  are  ex  officio  members 
from  the  Departments  of  Agriculture, 
Commerce.  Housing  and  Urban 
Development,  Interior  and  Treasury  and 
the  Small  Business  Administration.  The 
remaining  nine  members  are  private 
citizens  appointed  by  the  President, 
who  were  selected,  to  the  maximum 
extent  practicable,  to  provide  for 
national  geographic  representation  and 
racial,  ethnic  and  gender  diversity. 
These  nine  members  consist  of  two 
individuals  who  are  officers  of  existing 
community  development  financial 
institutions;  two  individuals  who  are 
officers  of  insured  depository 
institutions;  two  individuals  who  are 
officers  of  national  consumer  or  public 
interest  organizations;  two  individuals 
who  have  expertise  in  community 
development;  and  one  individual  who 
has  personal  experience  and  specialized 
expertise  in  the  unique  lending  and 
community  development  issues 
confronted  by  Indian  tribes  on  Indian 

Reservations. 
If  has  been  determined  that  this 

document  is  not  a  major  rule  as  defined 

in  Executive  Order  12291  and  that  a 


regulatory  impact  analysis  therefore  is 
not  required.  In  addition,  this  document 
does  not  constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

The  initial  members  of  the 
Community  Development  Advisory 
Board  are: 

(1)  the  Secretary  of  Agriculture  or  his 
or  her  designee; 

(2)  the  Secretary  of  Commerce  or  his 
or  her  designee: 

(3)  the  Secretary  of  Housing  and 
Urban  Development  or  his  or  her 
designee; 

(4)  the  Secretary  of  the  Interior  or  his 
or  her  designee; 

(5)  the  Secretary  of  the  Treasury  or  his 
or  her  designee; 

(6)  the  Administrator  of  the  Small 
Business  Administration  or  his  or  her 
designee: 

(7)  Connie  E.  Evans.  President, 
Women's  Self-Employment  Project, 
Chicago,  Illinois; 

(8)  vacant; 

(9)  George  P.  Surgeon,  President, 
Chairman  and  CEO.  Elk  Horn  Bank  and 
Trust,  Arkadelphia.  Arkansas; 

(10)  Carol  J.  Parry.  Managing  Director, 
Chemical  Bank,  New  York,  New  York; 

(11)  lohn  E.  Taylor.  President  and 
Chief  Executive  Officer.  National 
Community  Reinvestment  Coalition, 
Washington,  DC; 

(12)  Clara  G.  Miller,  Chair  of  the 
Board.  National  Association  of 
Community  Development  Loan  Funds. 
Philadelphia.  Pennsylvania; 

(13)  Frank  T.  Ballesteros,  Executive 
Director.  PPEP  Microbusiness  and 
Housing  and  Development  Corporation. 
Tucson,  Arizona; 

(14)  John  A.  Litzenberg.  Program 
Officer.  Charles  Stewart  Mott 
Foundation.  Flint.  Michigan;  and 

(15)  Jacqueline  L.  Johnson.  Executive 
Director.  Tlingit-Haida  Regional 
Housing  Authority,  Juneau,  Alaska. 

The  first  meeting  of  the  Advisory 
Board,  which  will  be  open  to  the  public, 
will  be  held  at  the  Office  of  Thrift 
Savings  Auditorium,  1700  G  Street  NW, 
Washington,  DC  on  Friday,  February  2, 
1996  at  9:30  a.m.  The  room  will 
accommodate  75  persons.  Seats  are 
available  on  a  first-come,  first-served 
basis.  Participation  in  the  discussions  at 
the  meeting  will  be  limited  to  Advisory 
Board  members  and  Department  of  the 
Treasury  staff.  Anyone  who  would  like 
to  have  the  Advisory  Board  consider  a 
written  statement  must  submit  it  to  the 
Fund,  at  the  address  of  the  Fund 
specified  above  in  the  For  Further 
Information  Contact  section,  by  4:00 
p.m.  on  Wednesday,  January  31,  1996. 

At  the  meeting  the  members  of  the 
Advisory  Board  will  discuss  and 


1204 


■ister  /  Vol.  61.  No.  11  /  Wednesday.  January  17.  1996  /  Notices 


1205 


provide  comraents  on  the  interim 
regulations  for  the  Community 
Development  Financial  Institutions 
Program  and  the  Bank  Enterprise  Award 
Program  and  provide  general  advice  on 
the  implementation  of  the  programs. 
Members  of  the  Advisory  Board  will 
also  discuss  how  the  Fund's  programs 
and  policies  can  address  some  of  the 
challenges  faced  by  community 
development  financial  institution 
practitioners,  banks  and  thrifts  engaged 
in  community  development  lending  and 
investment  activities. 

Autbonty:  12  U.S.C.  4703;  Chapter  X.  Pub. 
L.  104-19.  109  Stat.  237. 

Dated:  January  11,  1996. 

Kirsten  S.  Moy, 

Director,  Community  Development  Financial 
Institutions  Fund. 

(FR  Doc.  96-451  Filed  1-16-96;  8:45  amj 

BILLMQ  CODE  4S10-7O-U 


Community  Development  Financial 
Institutions  Program;  Bank  Enterprise 
A*vT'  '  °rogram 

agency:  Community  Development 

Financial  Institutions  Fund,  Department 

of  the  Treasury. 

ACTION:  Notice  of  extension  and 

availability. 

SUMMARY:  The  Department  of  the 
Treasury  is  extending  the  application 
due  dates  for  the  Bank  Enterprise  Award 
(BEA)  Program  from  January  16.  1996  to 
January  29,  1996  and  for  the  Community 
Development  Financial  Institutions 
(CDFl)  Program  from  January  22,  1996  to 
January  29,  1996.  This  notice  also  serves 
as  a  reminder  of  the  availability  and 
distribution  of  supplemental 
information  to  assist  potential 
applicants  in  completing  the 
applications  for  these  two  programs. 


DATES:  i  iiy  appiiLdtiun  deadline  for  the 
BEA  Program  is  extended  from  January 
16.  1996  to  January  29.  1996.  The 
application  deadline  for  the  CDFI 
Program  is  extended  from  January  22. 
1996  to  January  29,  1996.  The  deadline 
for  receipt  of  an  application  is  4  p.m. 
Eastern  Standard  Time  on  January  29, 
1996.  An  application  received  after  the 
specified  date  and  time  will  not  be 
accepted  and  will  be  returned  to  the 
sender.  Applications  sent  by  FAX  will 
not  be  accepted. 

ADDRESSES:  All  questions  or  comments 
concerning  the  contents  of  this  action 
should  be  addressed  to  the  Director. 
Community  Development  Financial 
Institutions  Fund,  Department  of  the 
Treasury,  1500  Pennsylvania  Ave..  NW 
Room  5116,  Washington  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Community  Development  Financial 
Institutions  Fund,  Department  of  the 
Treasury.  1500  Pennsylvania  Ave..  NW 
Room  5116,  Washington  DC  20220  at 
(202)  622-8662.  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
October  19.  1995  the  Department  of  the 
Treasury  published  a  Notice  of  Funds 
Availability  (NOFA)  for  the  CDH 
Program  (60  FR  54136)  and  a  separate 
NOFA  for  the  BEA  Program  (60  FR 
54140).  The  CDFI  Program  NOFA 
announced  the  availability  of  up  to  $31 
million  for  program  awards  and  gave  an 
application  deadline  of  December  22, 
1995.  The  BEA  Program  NOFA 
announced  the  availability  of  up  to 
$15.5  million  for  program  awards  and 
gave  an  application  due  date  of 
December  15.  1995.  The  Department  of 
the  Treasury  subsequently  published  a 
Notice  on  December  8.  1995  (60  FR 
63120)  extending  the  application 
deadline  for  the  BEA  Program  from 


December  15,  1995  to  January  16,  1996 
and  extending  the  application  deadhne 
for  the  CDFI  Program  from  December  22, 
1995  to  January  22,  1996. 

This  Notice  extends  the  application 
due  dates  for  the  Bank  Enterprise  Award 
(BEA)  Program  from  January  16,  1996  to 
January  29,  1996  and  for  the  Community 
Development  Financial  Institutions 
(CDFI)  Program  from  January  22, 1996  to 
January  29.  1996.  This  notice  also 
announces  the  availability  and 
distribution  of  supplemental 
information  to  assist  potential 
applicants  in  completing  the 
applications  for  these  two  programs. 
Notice  of  availability  of  this  information 
was  originally  published  as  part  of  the 
Notice  published  in  the  Federal 
Register  on  December  8.  1995. 

The  Fund  is  extending  the  application 
deadlines  for  two  reasons.  First,  many 
potential  applicants  to  the  BEA  Program 
have  been  unable  to  obtain  required 
Bureau  of  Labor  Statistics  data  as  a 
result  of  the  three  week  furlough  of 
employees  at  the  U.S.  Department  of 
Labor.  Second,  severe  weather 
conditions  during  the  week  of  January 
15.  1996  closed  the  Federal  government 
in  the  Washington  DC  area.  This 
shutdown  has  adversely  impacted  the 
ability  of  many  potential  apphcants  to 
obtain  data  and  other  technical 
information  necessary  to  complete  and 
submit  their  applications  to  the  Fund. 

Authority:  12  U.S.C.  4703,  4717:  Chapter 
X.  Pub.L.  104-19.  109  Stat.  237;  12  CFR 
1805.700. 

Dated:  January  11,  1996. 

Kirsten  S.  Moy, 

Director.  Community  Development  Financial 
Institution  Fund. 

[PR  Doc.  96-^52  Filed  1-16-96;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting,  described 
below,  regarding  DOE's  efforts  to  attract 
and  retain  scientific  and  technical 
personnel  who  are  qualified  to  provide 
the  management,  direction,  and 
guidance  essential  to  safe  operation  of 
DOE's  defense  nuclear  facilities. 

TIME  AND  DATE:  January  23. 1996,  9:00 

a.m. 

PLACE:  The  Defense  Nuclear  Facilities 

Safety  Board,  Public  Hearing  Room,  625 

Indiana  Avenue,  NW..  Suite  700, 

Washington.  DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board, 
acting  pursuant  to  its  enabling  statute, 
issued  Recommendation  93-3  designed 
to  foster  strong  endorsement, 
involvement,  and  guidance  by  the 
DOE's  top  management  in  developing 
programs  targeted  at  upgrading 
competence  of  the  DOE's  staff.  The 
Secretary  of  Energy  has  accepted  this 
Recommendation.  The  Board  will  hold 
a  public  meeting  to  review  DOE's 
progress  in  developing  the  programs 
and  the  several  initiatives  needed  to 
raise  the  technical  competency  of  DOE 
staff. 

CONTACT  PERSON  <^0R  MORE  .NFORMATiON; 

Kenneth  M.  Pusateri.  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toll  free  number. 
SUP=^.-EMEN"ARY  NFOPMATiON:  The  Board 
has  a  responsibility  to  "nsure  that  health 
and  safety  of  the  public,  including  the 
workers,  at  DOE  defense  nuclear 
facilities  are  adequately  protected.  In 
doing  so,  the  Board  has  looked  to  DOE 
to  maintain  high-quality  technical 
expertise  to  deal  with  the  potential 
hazards  inherent  in  nuclear  materials 
production,  processing,  and 
manufacturing  within  the  DOE's  defense 
nuclear  complex.  The  Board's  concern 
for  the  EXDE's  technical  expertise  is  long 


standing.  In  several  of  its  annual  reports 
the  Board  has  observed  that: 

"*   *   *  the  most  important  and  far- 
reaching  problem  affecting  the  safety  of  DOE 
defense  nuclear  facilities  is  the  difficulty  in 
attracting  and  retaining  personnel  who  are 
adequately  qualified  by  technical  education 
and  experience  to  provide  the  kind  of 
management,  direction,  and  guidance 
essential  to  safe  operation  of  DOE's  defense 
nuclear  facilities." 

The  Board's  most  comprehensive  effort 
to  improve  DOE's  technical  capability  at 
its  defense  nuclear  facilities  was 
expressed  in  Recommendation  93-3,  • 
dated  June  1,  1993.  In  that 
Recommendation,  the  Board  stated: 

"Nuclear  weapons  development  and 
production  have  progressed  over  the  years 
from  early  efforts  of  a  small  group  of  highly 
talented,  ingenious  individuals  in  scientific 
laboratories  to  employment  of  thousands  of 
workers  in  industrial-type  production 
environments.  While  the  national  response  to 
today's  changing  international  scene  is 
resulting  in  downsizing  of  the  nuclear 
stockpile  and  a  change  in  mission  of  many 
of  the  defense  nuclear  facilitates,  the  need 
remains  for  continuing  vigilance  to  protect 
public  and  worker  health  and  safety.  In  fact, 
a  case  can  be  made  for  the  need  for  greater 
vigilance  now  throughout  the  weapons 
complex  because  of  increased  risk  of 
equipment  mishaps  in  aged  facilities,  loss  of 
existing  technical  expertise  through  attrition 
and  downsizing,  and  a  reduced  inclination 
for  young  engineers  and  scientists  to  get 
involved  in  the  nuclear  weapons  field. 

"Nevertheless,  the  level  of  scientific  and 
technical  expertise  in  the  DOE  of  defense 
nuclear  facilities  and  operations  had  been 
declining." 

Recommendation  93-3,  in  its  entirety, 
is  on  file  in  DOE's  Public  Reading 
Rooms,  at  the  Defense  Nuclear  Facilities 
Safety  Board's  Washington  office,  and 
on  the  Internet  through  access  to  the 
Board's  electronic  bulletin  board  at  the 
following  address:  WWW.DNFSB.GOV. 
It  is  also  set  forth  in  the  Federal  Register 
al  -H  FR  ^2109. 

In  accord  with  the  statute  establishing 
the  Board,  a  public  meeting  will  be 
conducted  to  lay  the  groundwork  for  a 
full  assessment  of  the  DOE's  initiatives 
to  deal  with  the  problem  of  attracting 
and  retaining  technical  persormel  with 
exceptional  quahfications.  To  assist  the 
Board  and  inform  the  public,  individual 
Board  members  will  present  their  views, 
and  the  Board's  staff  will  brief  the  Board 
on  related  topics,  including,  but  not 
limited  to: 


1.  Current  level  of  technical  expertise 
within  selected  EXDE  programs  at  defense 
nuclear  facilities. ' 

2.  Board  initiatives  to  identify  and  alleviate 
shortcomings  in  DOE  technical  capability.  : 

3.  EMDE's  use  of  excepted  service  personnel 
authority  to  acquire  highly-qualified 
technical  and  scientific  {personnel. 

4.  Board  staffs  current  assessment  of  the 
acquisition  of  highly-qualified  DOE  technical 
and  scientific  personnel  and  DOE's  program 
to  improve  technical  expertise  of 
incumbents. 

A  transcript  of  this  proceeding  will  be 
made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office. 

The  Board  reserves  its  rights  to  further 
schedule  and  otherwise  regulate  the 
course  of  this  meeting  and  hearing,  to 
recess,  reconvene,  postpone  or  adjourn 
the  meeting,  and  otherwise  exercise  its 
power  under  the  Atomic  Energy  Act  of 
1954.  as  amended. 

Dated:  January  11, 1996. 
John  T.  Conway, 
Chairman. 
|FR  Doc.  96-502  Filed  1-11-96;  5:08  pml 

BILLING  CODE  3670-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  Forwarded  to  the 

Federal  Register  on  Wednesday. 

Januar>'  3, 1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  a.m..  Wednesday, 

January  10,  1996. 

CHANGES  IN  THE  MEETING:  DUE  TO  THE 

CLOSURE  OF  THE  FEDERAL 

GOVERNMENT,  THE  OPEN  AND 

CLOSED  MEETINGS  WERE 

CANCELED. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 

Board;  (202)  452-3204. 

Dated:  January  11, 1996. 
Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-443  Filed  1-11-96;  2:28  pm] 

BILUNG  CODE  621CM)1-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

January  22,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


UMI 


1J(U, 


'■vpgister 
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entrance  between  20th  and  21st  Streets, 
N\V.,  Washington,  DC  20551. 
S'.^^US:  Closed. 
M.A  riERS  TO  BE  CONSJDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  )oseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

inuary  11,  1996. 
jpiinirtT  i   Johnson, 
Deputy  Secretary  of  the  Board. 
-  -■  Doc.  96-505  Filed  1-11-96;  5:11  pm) 

atLUNQ  COM  (MO-OI-P 

POBE'GN     .i  Ms  -ETTUEMENT  COMMISSION 
*HNC.-    tM£s:   N  .REGARD  TO  COMMISSION 
MEE-'iNGS  AND  HEARINGS:  The  Foreign 
Liaims  settlement  Commission, 
pursuant  to  its  regulations  (45  CFR  Part 
504),  and  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b),  hereby 
gives  notice  in  regard  to  the  scheduling 
of  open  meetings  and  oral  hearings  for 
the  transaction  of  Commission  business 
and  other  matters  specified,  as  follows: 
DATE  AND  TIME:  Fri.,  Jan.  19, 1995  at 
10:30  a.m. 

SUBJECT  MATTER:  Consideration  of 
proposed  decisions  on  claims  against 
Albania. 


All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street  NW..  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street  NW.,  Room  6002, 
Washington,  DC  20579.  Telephone: 
(202) 616-6988. 

Dated  at  Washington,  DC  on  January  11, 
1996. 

Jeanette  Matthews, 

Administrative  Assistant. 

[FR  Doc.  96-444  Filed  1-11-96:  2:28  pm) 

BILLJNQ  CODE  4410-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

TIME  AND  DATE:  Friday,  January  5,  1996 

at  10:00  a.m. 

WJ^CE:  Room  101,  500  E  Street  SW.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

1.  The  Chairman's  proposal  for  the  Fiscal 
Years  1996  and  1997  StafHng  and 
Expenditure  Plans,  and  the  Reduction-ln- 
Force  related  to  the  Fiscal  Year  1996  Plans. 

CONTACT  PERSON  FOR  MORE  INFORMATtON: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 

Issued:  lanuary  4.  1996. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  96-501  Filed  1-11-96;  5:08  pm) 

MLUNO  COM  7V20-M-P 


RAILROAD  RETIREMENT  BOARD 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  17,  1996,  9:00  a.m.. 


at  the  Board's  nieeung  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Special  Management  Improvement  Plan 
Progress  Report:  Fiscal  Year  1995 

(2)  Draft  language  to  Amend  RRA 
Provision 

(3)  RailTex  Trac  Company,  Inc. — Request 
for  Waiver  of  Retroactive  RUIA  Contributions 

(4)  Organizational  Structure  of  the  Office  of 
General  Counsel 

(5)  Chairmanship  of  the  Combined  Federal 
Campaign  and  U.S.  Savings  Bond  Drives 

(6)  Performance  Appraisal  Plans  for  Bureau 
and  Office  Directors  Reporting  to  the  Director 
of  Programs 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  January  8, 1996. 
Beatrice  Ezenki, 
Secretary  to  the  Board. 
[FR  Doc.  96-479  Filed  1-11-96;  4:21  pm] 

MLUNO  COM  7Me-01-M 


RAiLROAO  RETIREMENT  BOARD 

NOTIFICATION  OF  ffEM  ADC£  :  ' :    i  ot  s:  a 

ON-i'<,iq*   5     -996    '^f    BCARC   vC'ED 
UNANIMOUS^*   :C   i'C    >,E    'EM  ':    -<; 
AGENDA  FOR  THE     a  n  _  »    '  9«e  Be  a  n : 

MEETING: 

7.  Labor  Member  Truth  in  Budgeting  Status 
Report. 

Dated:  January  9, 1996. 

Beatrice  Ezenki, 

Secretary  to  the  Board. 

[FR  Doc.  96-476  Filed  1-11-96;  4:21  pm) 

BN.LMG  COM  7W6-01-M 


Reader  Aids 


Federal  Register 

Vol.  61,  No.  11 

Wednesday,  January  17,  1996 


CUSTOMER  SERVICE  AND  iNPORMATIQN 
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aids 
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Laws 
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ELECTRONIC  BULLETIN  ;3  2ARD 

Free  Electronic  Bulletin  Board  service  tor  Public  Law  r.umbers, 
Federal  Kegistei  finding  aids,  and  list  of  documents  or.  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  mav  access  our  Fax-On-Demand  service.  You  only  n»»ed  a  fax 
machine  and  there  is  no  charge  for  the  ser\'ice  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register  s 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  v^-ill  be  updated 
immediately  for  documents  tiled  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  .\ND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations 

6860 


.381 


Executive  Orders: 

12543  (Continued  by 
Notice  of  January  3, 

1996) 383 

12544  (Continued  by 
Notice  of  January  3, 

1996) 383 

12810  (See  Final  Rule 

of  January  3, 

1996) 629 

Administrative  Orders: 
Notice  of  January  3, 

1996 383 

1 2944  (Superseded  by 

EO  12984) .235 

12984 .235 

Presidential 

Determination  No. 

96-7  of  December 

27,  1995  (See  Final 

Rule  of  January  3, 

1996) 629 

5  CFR 

330 

1201 

Propos9d  Rules: 

330 

333 

335 

731 - 

732 

736 


.691 
1 


.546 
.546 
.546 
.394 
.394 
.394 


7  CFR 

Oh.  XVIII..... 1109 

97 247 

928 99 

979 248 

989 100 

997 102 


1005 

1011 

1046 

1773 

3017 

Proposed  Rules: 

868 

930 

1485 

1789 

1944 


.1147 
.1147 
.1147 
...104 
...250 


.1013 

21 

...704 

21 

.1153 


10  CFR 

30 

40 


50 

70 

Proposed  Rules: 
26 


.1109 
.1109 
...232 
.1109 


..27 


30. 
31. 
32. 
40. 
61. 
70. 


..295 
..295 
..295 
.295 
...633 
...295 


12  CFR 

268 

506 

510 

512 

516....„ 

543 

544 

545 

550 

552 

556 

563 

563b 

563c 

563d 

565 

566 

567 

571 

574 

575 

583 

584 

707 

Proposed  Rules: 

545 

555 

560 

563 : 

571 


.^1 
..575 
-.575 
..575 
..575  . 
..575 
.575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...114 


14  CFR 

23 1, 

35 114, 

39 116.  511,613,  617. 

623,  625,  627 

71  ...3,  120,  121.232,  255, 

514,  693,  694,  695. 


.1162 
.1162 
.1162 
.1162 
.1162 


73. 
91. 
95. 


97 699,700 

Proposed  Rules: 

39 131,  133,  134,634. 

637,  640,  1015, 
71 513,548,549,550 

15  CFR 

990 


,252 

,254 
622, 
,  691 
513, 
696, 
1149 

4 

..629 
..697 
,701 

636, 
1017 
,551 


.440 


16  CFR 

1615 

1616 


.1115 
.1116 
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17  :f-- 

Propo6«a  RulSK 

210 „ 578 

228 „ 578 

229 „ 578 

239 578 

240 578 

249 - 578 

18CFR 

Proposad  Rulas: 

Ch.  1 705 

35 705 

10CFR 

162 ,„.. ^58 

21CFR 

1 73 385.  631 

510 „ .258,  259,  514 

522 .260 

558 514 

573 5 

862 1117 

866 _ 1 117 

868 1 1 1 7 

870 „ 1 117 

872 „ 1 117 

874 _ 1 117 

876 _ 1 1 1 7 

878 _ „ 1117 

880 1117 

882 „ 1 1 1 7 

884 1117 

886 1117 

888 1117 

890 „ 1117 

892 1117 

Prapoaad  RutoK 

lOr .296 

24CFR 

25 684 

26CFR 

1 6.260,262.515.517,562 

20 515 

23 .515 

24 515 

25 515 

27 „ 515 

33 515 

38 „ 515 

301 .280.  515.  1035 

602 6.  260,  262.  515.  517 

PrapcMMl  RuIm: 

1 .28.  338,  552 

301 338 

27CfR 

4 '. 522 

Propo««d  RuMk 

9 706 

28CFR 

540 90 

542 86 

545 90,378 

Proposed  Rutos: 

540 92 

545  _ _ 92 

29CFR 

215 386 

2610 1126 
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2619 1127 

2622 1126 

2644 1127 

2676 _ .1127 

31  CFR 

1 386 

Proposad  Rul«s: 

256 562 

356 „ „ 402 

32  CFR 

40b-. _ 541 

69 271 

234 : 541 

PropoMdRulM: 

199 339 

33  CFR 

Ch.  1 .8 

81 8 

155 1052 

165 544 

rropood  Rutos: 

67 708 

1 00 „ „1 182 

117 709 

1 60. — 1 183 

165 .136 

207 33 

36  CFR 

1253 390 

40  CFR 

86 122 

88 122.  129 

Propo— d  Rules: 

85 „ 140 

86 140 

88 „ 140 

41  CFR 

201-1 10 

201-2 10 

201-3 „ 10 

201  -4 10 

201-6 10 

201-7 10 

201-17 10 

201-18 10 

201-20 10 

201-21 _„ 10 

201-22 10 

201-24 10 

201-39 „ 10 

46  CFR 

Ch.  I 864 

126 1035 

128 1036 

131 1 035 

132 1036 

170 „...864 

171 864 

173 864 

174 1035 

175 1035 

308 1 1 30 

48  CFR 

225 130 

252 130 

505 - 1150 

519 1150 


520 1150 

532.... _ 1150 

533 „ „ 1150 

552 1150 

1213 _ 301 

1215 „ .273 

1237 391 

1252 „ .273.391 

1253 .273 

Propossd  RulSK 

31 .234 

49  CFR 

571 1152 

573 .274 

576 .274 

577 .274 

Propossd  RutSK 

171 688 

195 342 

391 606 

553 145 

50  CFR 

222„ 17 

227 _ 17 

611 .279 

825 ^1 ,  292 

641 17 

662 .293 

663 .279 

675 .20 

Propossd  Ruiss: 

17 35 

651 710 


REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
comptied  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 
Agrtcultural  Marlceling 
Service 

Oranges  and  grapefruit  grown 
in  Texas;  published  12-18- 
95 

INTERIOR  DEPAB^MFn'' 

Surface  MIninij  ^a<.  ^afTva'ion 
and  Enforcement  Otttce 
Permanent  program  arxl 

abandoned  mine  larx) 

reclamatKxi  plan 

submissions: 

Wyoming;  published  12-18- 
95 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Fairchild;  published  12-6-95 
Jetstream;  published  12-11- 
951 


Co-^"  fints  Doe  Nej* 
WeeK 

AGRICULTURE 

DEPARTMENT 

Agrfcultura    MarKetIng 

Service 

Cauliflower,  frozen;  grade 

standards;  comments  due 

by  1-23-96;  published  11- 

24-95 
Milk  marketing  orders: 

Carolina  et  al.;  cornnr>ents 
due  by  1-26-96;  published 
12-27-95 

AGRICULTURE 
DEPARTMENT 

Animal  arc  Pia^t  -lealth 

Inspection  Service 

Viruses,  serums,  toxins,  etc.: 
ErKephaJomyelitis  vaccine. 
Eastern,  Westem,  and 
Venezuelan,  killed  virxis; 
comments  due  by  1-26- 
96;  published  11-27-95 

Food  Safety  a^  .t    ■  sc>ec;;on 

Service 

Meat  and  poultry  inspection: 
Bob  veal  calf  residue  testing 
program;  fast  antimicrobial 
screen  test;  comments 
due  by  1-22-96;  published 
12-22-95 

DECAR-'MEN' 
Rural  Utilities  Service 
Telecommunications  standards 
and  specifications: 
Materials,  equipment,  and 
constructKjn- 
Postloan  engineering 
servrce  contract; 
comments  due  by  1-26- 
96:  :>.;bi!-^-Ar!  ^-^  27-95 

ARCHITECTURAL   and 

"'RANSPOR'ATiON 
BARRIERS   COMPLIANCE 

3CAnD 

A.iHificans  with  Disabilities 
Act;  implementation: 
AccessitDility  gutdelines- 
Buildings  and  facilities; 
play  facilities  regulatory 
negotiation  committee; 
establishment; 
comments  due  by  1-22- 
96:  published  12-22-95 

ENV'OCNMENTA. 

p»o^£>:r:ON  AGtNcy 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Georgia;  comments  due  by 
1-22-96;  published  12-21- 
95 

Maine;  comments  due  by  1- 
25-96;  published  12-26-96 
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Tennessee;  comments  due 
by  1-25-96;  published  12- 
26-95 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  1-22-96;  put)lished 
12-7-95 

FEDERAL 

COMMUNICATIONS 
COMMiSS  CN 

Radio  stations,  table  of 
assignments: 

Mississippi;  comments  due 
by  1-22-96;  published  12- 
6-95 
HEALTH  AND  hjMA»J 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  latjeling- 
Lowfat  and  skim  milk 
products,  etc.; 
comments  due  by  1-23- 
96;  published  11-9-95 

INTERIOR  DEPAR'^MENT 
Fish  and  Wildiite  Se.'vice 
Endangered  and  threatened 
species: 

Northern  spotted  owl; 
comments  due  by  1-26- 
96;  published  11-27-95 
Importation,  exportation,  and 
transportation  of  wildlife: 
Seizure  and  forfeiture 
.    procedures;  revision; 
comments  due  by  1-26- 
96;  published  11-27-95 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Royalties;  unpaid  or 
underpaid,  compensatory, 
or  other  Federal  and 
Indian  minerals  lease 
payments;  liability 
establishment  and 
clarification;  comments 
due  by  1-26-96;  published 
11-6-95 
INTERIOR  DEPAR-^MENT 
Surface  Mining  Reciamat.or 
and  Enforcement  Ollice 
Permanent  program  and 
abarxloned  mine  larxj 


reclamation  plan 
submissions: 

Oklahoma,  comments  due 
by  1-22-96;  published  12- 

21-95 

JUSTICE  DEPARTMENT 
Nondiscrimination  on  the  tjasis 
of  disability  in  State  and 
local  government  services; 
comments  due  by  1-26-96; 
published  11-27-95 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
JoD  Training  Partnership  Act: 
Indian  and  Native  American 
programs- 
Regulatory  requirements 
waivers;  comments  due 
by  1-26-96;  published 
11-27-95 

NATIONAL   LABOR 
RELATIONS  BOARD 
Requested  single  location 
bargaining  units  in 
representation  cases; 
appropnateness;  comments 
due  by  1-22-96;  published 
■  *  27-95 

POSTAL  SERVICE 
Domestic  Mail  Manual:    ■ 
Mail  classification  reform: 
implementation  standards; 
comments  due  by  1-22- 
96:  published  12-22-95 

SOCIAL  SECURITY 

ADMINISTRATION 

C'.     "I'jnetary  penalties, 

assessments  and 

recommended  exclusions; 

comments  due  by  1-26-96; 

published  "'  2:^-95 

STATE  DEPARTMENT 
Longshore  work  by  U.S. 

nationals;  foreign 

prohibitions;  comments  due 

by  1-26-96:  published  12- 

20-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 

rules: 

Summer  Olympic  Games, 
1996;  airspace  arxJ  flight 
operations  requirements; 


comments  due  by  1-22- 

96;  published  12-29-95 
Airworthiness  directives: 
Airt)us;  comments  due  by  1- 

23-96;  published  12-12-95 
Beech;  comments  due  by  1- 

25-96;  published  12-19-95 
Boeing;  comments  due  by 

1-24-96;  published  12-13- 

95 
Fokker;  comments  due  by 

1-22-96;  published  12-11- 

95 
General  Electric  Co.; 

comments  due  by  1-22- 

96;  published  11-21-95 
Jetstream;  comments  due 

by  1-25-96;  published  12- 

19-95 
Class  E  airspace;  comments 
due  by  1-24-96;  published 
12-18-95 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 

Domestically  produced 
wines,  distilled  spirits,  and 
beer- 
Formulas  and  statements 
of  process;  registration; 
comments  due  by  1-26- 
96;  published  11-27-95 
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BUG  LAWS 


This  is  a  list  of  public  bills 
from  the  104th  Congress 
which  have  tjecome  Federal 
laws.  It  may  be  used  in 
conjunction  with  "PLUS" 
(Put)lic  Laws  Update  Servk;e) 
on  202-523-6641.  The  text  of 
laws  is  not  published  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-2470). 

H.R.  280a/P.L.  104-89 

To  extend  authorities  under 
the  Middle  East  Peace 
Facilitation  Act  of  1994  until 
March  31,  1996,  and  for  other 


purposes.  (Jan.  4,  1996;  109 
Stat  960) 

H.J.  Res.  153/P.L.  104-«0 

Making  further  continuing 
appropriations  for  the  fiscal 
year  1996,  and  for  other 
purposes.  (Jan.  4,  1996;  110 
Stat.  3) 

H.R.  1358/P.L.  104-91 

To  require  the  Secretary  of 
Commerce  to  convey  to  the 
Comnwnwealth  of 
f^ssachusetts  the  National 
Manne  Fishieries  Service 
laboratory  located  on  Emerson 
Avenue  in  Gloucester, 
Massachusetts.  (Jan.  6,  1996; 
110  Stat.  7) 

H.R.  1643/P.L.  104-92 

Making  appropriations  for 
certain  activities  for  the  fiscal 
year  1996,  and  for  other 
purposes.  (Jan.  6,  1996;  110 
Stat.  16) 

H.R.  1655/P.L.  104-93 

Intelligence  Authorization  Act 
for  Fiscal  Year  1996  (Jan.  6. 
1996;  109  Stat.  961) 

H.J.  Res.  134/P.L.  104-94 

Making  further  continuing 
appropriations  for  the  fiscal 
year  1996,  and  for  other 
purposes.  (Jan.  6,  1996;  110 
Stat.  25) 

H.R.  394/P.L.  104-95 

To  amerxj  title  4  of  the  United 
States  Code  to  limit  State 
taxation  of  certain  pension 
income.  (Jan.  10,  1996;  109 
Stat.  979) 

H.R.  2627/P.L.  104-96 

Smithsonian  Institution 
Sesquicentennlal 
Commemorative  Com  Act  of 
1995  (Jan.  10,  1996;  109 
Stat.  981) 

H.R.  2203/P.L.  104-97 

To  reautfiorize  the  tied  aid 
credit  program  of  the  Export- 
Import  Bank  of  the  United 
States,  and  to  allow  the 
Export-Import  Bank  to  conduct 
a  demonstration  project.  (Jan. 
11,  1996;  109  Stat.  984) 
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Announcing  the  Latest  Edition 

The  Federal 
Register: 
What  It  Is 

fULJLKKA 

How  to  Use  It 


A  Guide  for  ttie  Ustr  ^r  th^  ^H«i^^^J:  kf^istpr  - 

Code  of  K-dfTH    Kf'vuidhiiii.s  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I — I    l£S,  please  send  me  the  following: 


Order  prooeaing  code 

*6173 


cop««  o«  Th*  Fmfm  ftosMw-Wlwt  n  Is  and  How  1o  Um  it.  at  S7J00  per  copy  Slock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Ch<—<    M.-h.^:    >f  f^r-m, rit: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


(Company  or  Pei^onal  Name) 


(Please  type  or  prim) 


(AdditionaJ  addrcss/atientioa  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 
.\Uy  we  make  yoar  name/addrew  available  to  other  mailers?  Ell    IZ] 


."  s  £asy 
lb  fox  your  jrat;h  ,2U^ 


(Credit  card  expiration  date) 


(Authorizing  Signature) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

If  any  changes  have  been  made  'c  ^^e 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  m  the 
Federal  Register  without  reading  tne 
Federal  Register  every  day''  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Anecied 

is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  correcte- 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cunrMjIative  form.  Entries  are  carried 
pnmarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$24.00  per  year. 


A  finding  aiO  is  mcluGed  m  each  publication  vihich  hsls 
federal  Regiiler  page  numbers  wilh  tne  date  0'  publication 
m  tne  Federal  Regitter 


Superintendent  of  Documents  Subscription  Order  Form 


Ordef  Processing  Code 

*5421 


wise 


EH    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

It's  easy!  

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26  00  each 
1 ,  citra!  K.-ister  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


For  privacy,  check  Itox  below: 

^  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


a  CiPO  Deposit  Account                                   1      ~ 

□  VISA  □  MasterCard                      (expiration) 

HZ                      -^i- 

(Street  address) 


10/94 


(City.  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


N 


L.V 


n 


r\  K 


VOL 


Guide  to 

Record 

Retention 


Hequiremenis 


me  Lode  ot 
Federal  Reguiaiions  \CF9) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUEDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Ffederal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

C^^ier  ^'>ces.*>ir-;  Code: 

7296 
«J  Y  E  S   send  me 


Charge  your  order.  'i^BK' 
It  s  easy!  ''dpIMr  < 

To  fax  your  orders  (202)  51 2  2250 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


UMI 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


Check  method  of  payment: 

□  Check  payable  to  Supehntendent  of  Documents 

□  GPO  Deposit  Account     |    |    |    |    |    |    |    |  -  Q 

□  VISA      □  MasterCard 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Prtx  lanuition  6861  of  January  12,  1996 

Martin  T  utht  r  King,  Jr.,  Federal  Holiday,  1996 


UMI 


B\  thf  Preside  r.i  of  the  United  States  of  America 

\  Fro(  lamntion  ,.  • 

Our  country's  motto,  "E  Pluribus  Unum" — out  of  many,  we  are  one — charges 
us  to  find  common  values  among  our  varied  experience  and  to  forge  a 
national  identity  out  of  our  extraordinary  diversity.  Our  great  leaders  have 
been  defined  not  only  by  their  actions,  but  also  by  their  ability  to  inspire 
people  toward  a  unity  of  purpose.  Today  we  honor  Dr.  Martin  Luther  King, 
Jr.,  who  focused  attention  on  the  segregation  that  poisoned  our  society 
and  whose  example  moved  our  Nation  to  embrace  a  new  standard  of  openness 
and  inclusion. 

From  Montgomery  to  Birmingham,  from  the  Lincoln  Memorial  to  Memphis, 
Dr.  King  led  us  to  see  the  great  contradiction  between  our  founders'  declara- 
tion that  "all  men  are  created  equal"  and  the  daily  reality  of  oppression 
endured  by  African  Americans.  His  words  have  become  such  a  part  of 
our  moral  fabric  that  we  may  forget  that  only  a  generation  ago,  children 
of  different  races  were  legally  forbidden  to  attend  the  same  schools,  that 
segregated  buses  and  trains  traveled  our  neighborhoods,  and  that  African 
Americans  were  often  prevented  from  registering  to  vote.  Echoing  Abraham 
Lincoln's  warning  that  a  house  divided  against  itself  cannot  stand.  Dr.  King 
urged,  "We  must  learn  to  live  together  as  brothers,  or  we  will  perish  as 
fools." 

Martin  Luther  King,  Jr.'s  call  for  American  society  to  truly  reflect  the  ideals 
on  which  it  was  built  succeeded  in  galvanizing  a  political  and  moral  consen- 
sus that  led  to  legislation  guaranteeing  all  our  citizens  the  right  to  vote, 
to  obtain  housing,  to  enter  places  of  public  accommodation,  and  to  participate 
in  all  aspects  of  American  life  without  regard  to  race,  gender,  background, 
or  belief 

But  despite  the  great  accomplishments  of  the  Civil  Rights  Movement,  we 
have  not  yet  torn  down  every  obstacle  to  equality.  Too  many  of  our  cities 
are  still  racially  segregated,  and  remaining  barriers  to  education  and  oppor- 
tunity have  caused  an  array  of  social  problems  that  disproportionately  affect 
African  Americans.  As  a  result,  blacks  and  whites  often  see  the  world 
in  strikingly  different  ways  and  too  often  view  each  other  through  a  lens 
of  mistrust  or  fear. 

Today  we  face  a  choice  between  the  dream  of  racial  harmony  that  Martin 
Luther  King,  Jr.,  described  and  a  deepening  of  the  rift  that  divides  the 
races  in  America.  We  must  have  the  faith  and  wisdom  that  Dr.  King  preached 
and  the  convictions  he  lived  by  if  we  are  to  make  this  a  time  for  healing 
and  progress — and  each  of  us  must  play  a  role.  For  only  by  sitting  down 
with  our  neighbors  in  the  workplace  and  classroom,  reaching  across  racial 
lines  in  our  places  of  worship  and  community  centers,  and  examining  our 
own  most  deep-seated  beliefs,  can  we  have  the  honest  conversations  that 
will  enable  us  to  understand  the  different  ways  we  each  experience  the 
challenges  of  modern  life.  This  is  the  peaceful  process  of  reconciliation 
that  Dr.  King  fought  and  died  for,  and  we  must  do  all  we  can  to  live 
and  teach  his  lesson. 
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NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  15.  1996,  as 
the  Martin  Luther  King,  Jr.,  Federal  Holiday.  I  call  upon  the  people  of 
the  United  States  to  observe  this  occasion  with  appropriate  programs,  cere- 
monies, and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 


OOlAj/li     •  N^J^'A^-KHfe 
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F.\tHuti%t   Orritr  12985  of  January  11,  1996 
Kstablishiny  th«     \rm>-a  Forces  Service  Medal 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  my  authority  as  Commander 
in  Chief  of  the  Armed  Forces  of  the  United  States,  it  is  hereby  ordered 
as  follows: 

Section  1  Establishment.  There  is  hereby  established  the  Armed  Forces 
Servic-j  .Mudal  with  accompanying  ribbons  and  appurtenances,  for  award 
to  members  of  the  Armed  Forces  of  the  United  States  who,  on  or  after 
June  1,  1992,  in  the  opinion  of  the  Joint  Chiefs  of  Staff:  (a)  Participate, 
or  have  participated,  as  members  of  United  States  military  units  in  a  United 
States  military  operation  in  which  personnel  of  any  Armed  Force  participate 
that  is  deemed  to  be  significant  activity;  and 
(b)  Encounter  no  foreign  armed  opposition  or  imminent  hostile  action. 

Sec.  2.  Approval  and  Award.  The  medal,  with  ribbons  and  appurtenances, 
shall  be  of  an  appropriate  design  approved  by  the  Secretary  of  Defense 
and  shall  be  awarded  by  the  Secretary  of  Defense  and  the  Secretary  of 
Transportation  with  respect  to  the  Coast  Guard  when  it  is  not  operating 
as  a  service  in  the  Navy,  under  uniform  regulations,  as  prescribed  by  the 
Secretary  of  Defense.  The  regulations  shall  place  the  Armed  Forces  Service 
Medal  in  an  order  of  precedence  immediately  before  the  Humanitarian  Serv- 
ice Medal. 

Se<,.  3.  Criteria.  The  medal  shall  be  awarded  only  for  operations  for  which 
no  other  United  States  service  medal  is  approved.  For  operations  in  which 
personnel  of  only  one  Military  Department  or  the  Coast  Guard  participate, 
the  medal  shall  be  awarded  only  if  there  is  no  other  suitable  award  available 
to  the  department  or  the  Coast  Guard.  No  more  than  one  medal  shall  be 
awarded  to  any  one  person,  but  for  each  succeeding  operation  justifying 
such  award  a  suitable  device  may  be  awarded  to  be  worn  on  the  medal 
or  ribbon  as  prescribed  by  appropriate  regulations. 

Sp(  4  Posthunnous  Provision.  The  medal  may  be  awarded  posthumously 
ana,  wnen  so  awarded,  may  be  presented  to  such  representative  of  the 
deceased  as  may  be  deemed  appropriate  by  the  Secretary  of  Defense  or 
the  Secretary  of  Transportation. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatxlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  e?(     ■..    . 
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40  CFR  Part  282 
[FRL-5304-6] 

Underground  Storap 
Approved  S'ln  ='  -a 


Pf>OTECT(ON 


a:"  tc  Louisiana 
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agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

— — ■ , 

SUMMARY:  The  Resource  Conservation 
and  Recover\-  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  States  to  operate 
their  underground  storage  tank 
programs  in  lieu  of  the  Federal  program. 
40  CFR  part  282  codifies  EPAs  decision 
to  approve  State  programs  and 
incorporates  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  will  be  subject  to  EPA's 
inspection  and  enforcement  authorities 
under  sections  9005  and  9006  of  RCRA 
subtitle  I  and  other  applicable  statutory 
and  regulatory  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  Louisiana's  underground  storage  tank 
program  and  incorporates  by  reference 
appropriate  provisions  of  State  statutes 
and  regulations. 

DATES:  This  regulation  is  effective 
March  18.  1996         t   -  EPA  pubHshes 
a  prior  Federal  Register  notice 
withdrawring  this  immediate  final  rule. 
All  comments  on  the  codification  of 
Louisiana's  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  February  20,  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  March  18,  1996,  in 
acco--^^"'  p  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk,  Underground  Storage 
Tank  Program,  6H-A,  U.S.  EPA  Region 
6,  1445  Ross  Avenue,  Dallas.  TX  75202- 


2733.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  EPA  Region  6  Library 
(12th  floor)  fi-om  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays, 

foo  cjpTnEP  s'CRMi'  ON  CONTACT:  Gary 
1-isher,  Underground  Storage  Tank 
Program,  6H-A,  U.S.  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  TX  75202- 
■,-oi   pv...p.e:  (214)  665-8048. 

SUPPLEMENTARY  INFORMATION: 

H.it  kijroun.'i 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank 
program.  EPA  published  a  Federal 
Register  document  announcing  its 
decision  to  grant  approval  to  Louisiana 
on  July  24,  1992  (57  FR  34519). 
Approval  was  effective  on  September  4, 
1992. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
State  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  Louisiana 
underground  storage  tank  program.  This 
codification  reflects  the  State  program 
in  effect  at  the  time  EPA  granted 
Louisiana  approval  under  section 
9004(a),  42  U.S.C.  6991c(a)  for  its 
underground  storage  tank  program. 
Notice  and  opportunity  for  comment 
were  provided  earlier  on  the  Agency's 
decision  to  approve  the  Louisiana 
program,  and  EPA  is  not  now  reopening 
that  decision  nor  requesting  comment 
on  it. 

This  effort  provides  clear  notice  to  the 
pi'b'ir  of  the  scope  of  the  approved 
:  -'  jr  iin  in  each  State.  By  codifying  the 
approved  Louisiana  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Louisiana,  the  status  of  federally 
approved  requirements  of  the  Louisiana 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  Louisiana 


underground  storage  tank  program  for 
which  approval  has  been  granted  by 
EPA  will  be  incorporated  by  reference 
for  enforcement  purposes. 

To  codify  EPA's  approval  of 
Louisiana's  underground  storage  tank 
program,  EPA  has  added  §  282.68  to  title 
40  of  the  CFR.  Section  282.68 
incorporates  by  reference  for 
enforcement  purposes  the  State's 
statutes  and  regulations.  Section  282.68 
also  references  the  Attorney  General's 
Statement,  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
program  under  subtitle  I  of  RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e. 
and  other  appUcable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  States.  With  respect  to  such 
an  enforcement  action,  the  Agency  will 
rely  on  Federal  sanctions.  Federal 
inspection  authorities,  and  Federal 
procedures  rather  than  the  State 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Louisiana 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.68  lists  those  approved  Louisiana 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  State 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
subtitle  I  program  because  they  are 
"broader  in  scope"  than  subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result.  State  provisions  which  are 
"broader  in  scope"  than  the  Federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.68  of  the 
codification  simply  lists  for  reference 
and  clarity  the  Louisiana  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope  "  than  the  Federal 
program  and  which  are  not,  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 
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Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  (57  FR  34519.  July  24.  1992)  to 
approve  the  Louisiana  underground 
storage  tank  program  and  thus  has  no 
separate  effect.  Therefore,  this  rule  does 
not  require  a  regulatory  flexibility 
analysis.  Thus,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b).  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq  .  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  October  20. 1995. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  282  is  amended 

a>,  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 

PROGS i MS 

1.  i  tie  authority  citation  for  pwrt  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912.  6991c.  6991d. 
and  6991  e. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.68  to  read  as  follows: 

§  282.68    Louisiana  State-Administered 
Program. 

(a)  The  State  of  Louisiana  is  approved 
to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended.  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 


Louisiana  Department  of  Environmental 
Quality,  was  approved  by  EPA  pursuant 
to  42  U.S.C.  6991c  and  part  281  of  this 
Chapter.  EPA  approved  the  Louisiana 
program  on  July  24.  1992  and  it  was 
effective  on  September  4,  1992. 

(b)  Louisiana  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However.  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  sections  9005  and 
9006  of  subtitle  I  of  RCRA.  42  U.S.C. 
699ld  and  6991e.  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval. 
Louisiana  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA.  42  U.S.C.  6991c. 
and  40  CFR  part  281.  subpart  E.  If 
Louisiana  obtains  approval  for  the 
revised  requirements  pursuant  to 
section  9004  of  RCRA.  42  U.S.C.  6991c. 
the  newly  approved  statutory  and 
regulatory  provisions  will  be  added  to 
this  subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(d)  Louisiana  has  final  approval  for 
the  following  elements  submitted  to 
EPA  in  Louisiana's  program  application 
for  final  approval  and  approved  by  EPA 
on  July  24.  1992.  Copies  may  be 
obtained  h-om  the  Underground  Storage 
Tank  Program.  Louisiana  Department  of 
Environmental  Quality.  7290 
Bluebonnet  Road.  Baton  Rouge,  LA 
70810-1612. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(A)  Louisiana  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program.  1995. 

(B)  Louisiana  Regulatory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program. 
1995. 

(ii)  The  following  statutes  and 
regulations  ^re  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
(1)  Louisiana  Revised  Statutes.  Title  30 

§2012     Enforcement  Inspections 

§  2025     Enforcement 

§2026     Citizen  Suits 

§2077     Remediation  of  Pollution 

§  2172    Policy  and  Purpose 

§  2275     Demand  by  Secretary: 
Remedial  Action 

■(B)  The  regulatory  provisions  include: 


(1)  Louisiana  Environmental  Regulatory 
Code.  Part  XI:  Underground  Storage 
Tanks.  Chapter  15 — Enforcement: 
§  1501     Inspection  and  Entrj' 
§  1503    Failure  to  Comply 
§  1505    Investigations:  Purposes, 

Notice 
(iii)  The  following  regulatory 
provisions  are  broader  in  scope  than  the 
federal  program,  are  not  part  of  the 
approved  program,  and  are  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 
(A)  Louisiana  Environmental  Regulatory 
Code,  Part  XI:  Underground  Storage 
Tanks 

(1)  Chapter  13 — Certification 
Requirements  for  Persons  Who 
Install,  Repair,  or  Close 
Underground  Storage  Tank  Systems 
(Insofar  as  it  applies  to  individuals 
other  than  US'!"  owners  and 
operators.) 

§1301     Applicability 

§1303     Definitions 

§  1305    Categories  of  Certification 

and  Requirements  for  Issuance  and 

Renewal  of  Certificates 
§1307    Certification  Examinations 
§1309    Approval  of  Continuing 

Training  Courses 
§1311     [Denial  of  Issuance  or 

Renewal  of  a  Certificate  or 

Revocation  of  a  Certificate 
§  1313     UST  Certification  Board 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval  ",  signed  by  the  Attorney 
General  of  Louisiana  on  September  12, 
1991,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  Louisiana  to  EPA,  September  12, 
1991,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  on 
October  15, 1991.  though  not 
incorporated  by  reference,  is  referenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  I  of 
RCRA,  42  U.S.C.  6991  et  seq. 

(4)  Program  Description.  "The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  on  October  15. 1991.  though 
not  incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  storage  tank  program 


under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  6  and  the  Louisiana 
Department  of  Environmental  Quality, 
signed  by  the  EPA  Regional 
Administrator  on  May  14. 1992.  though 
not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order 
"Louisiana"  am^  its  listino 

Appendix  A  'c  Part  282— State 

Requ  -ements  incorporated  by 
.■5o?ereTe  -n  Pan  282  o<  the  Code  of 
.'^eoe.rai  Regulations 


Louisiana  ' 

(a)  The  statutory  provisions  include: 
1.  Louisiana  Environmental  Quality  Act, 

Louisiana  Revised  Statutes  Title  30 
%  2194    Underground  Storage  Tanks; 

Registration 
§  2195    Underground  Storage  Tank  Trust 

Fund 
§  2195.1     Underground  Motor  Fuel  Storage 

Tank  Remediation  Agreements 
§  2 1 95. 2    Uses  of  the  Trust 
§  2195.3    Source  of  Funding;  Limitations 

on  Disbursements  from  the  Trust;  Limit 

on  Amount  in  Trust 
§  2195.4    Procedures  for  Disbursements 

from  the  Fund  Trust 
§2195.5     Audits 
§2195.6    Ownership  of  Trust 
§  2195.7    No  Inference  of  Liability  on  the 

Part  of  the  State 
§2195.8    Advisory  Board 
§2195.9    Financial  Responsibility    . 
§2195.10    Voluntary  Cleanup,  Private 

Contracts;  Exemptions 

(b)  The  regulatory  provisions  include: 

1 .  Louisiana  Environmental  Regulatory  Code, 

Part  XI:  Underground  Storage  Tanks, 
Chapter  1 — Program  Applicability  and 
Definitions 

§  101     Applicability 

§  103    Definitions  ' 

2.  Chapter  3 — Registration  Requirements, 

Standards,  and  Fee  Schedule 
§  301     Registration  Requirements 
§  303    Standards  for  UST  Systems 
§  305    Interim  Prohibitions  for  Deferred 

UST  Systems 
§  307    Fee  Schedule 

3.  Chapter  5— General  Operating 

Requirements 
§  501     Spill  and  Overfill  Control 
§  503    Operation  and  Maintenance  of 

Corrosion  Protection 
§  505    Compatibility 
§  507    Repairs  Allowed 
§  509    Reporting  and  Recordkeeping 

4.  Chapter  7 — Methods  of  Release  Detection 

and  Release  Reporting,  Investigation, 
Confirmation,  and  Response 
§  701     Methods  of  Release  Detection 


§  703    Requirements  for  Use  of  Release 

Detection  Methods 
§  705    Release  Detection  Recordkeeping 
§  707     Reporting  of  Suspected  Releases 
§  709    Investigation  due  to  Off-site 

Impacts 
%7'l'i    Release  Investigation  and 

Confirmation  Steps 
§  71 3    Reporting  and  Cleanup  of  Spills 

and  Overfills 
§  71 5    Release  Response  and  Corrective 

Action  for  UST  Systems  Containing 

Petruieuiii  ur  Hd^uiduui>  Subsi<iiice!> 

5.  Chapter  9 — Out-of-Service  UST  Systems 

and  Closure 
§  901    Applicability  to  Previously  Closed 

UST  Systems 
§  903    Temporary  Closure 
§  905    Permanent  Closure  and  Changes-in- 

Service 
§  907    Assessing  the  Site  at  Closure  or 

Changes-in-Service 

6.  Chapter  11 — Financial  Responsibility 
§1101     Applicability 

§  1103    Compliance  Dates 

§  1 105    Definition  of  Terms 

§1107    Amount  and  Scope  of  Required 

Financial  Responsibility 
§1109    Allowable  Mechanisms  and 

Combinations  of  Mechanisms 
§1111     Financial  Test  of  Self-Insurance 
§1113    Guarantee 
§  1 11 5    Insurance  and  Risk  Retention 

Group  Coverage 
§1117    Surety  Bond 
§1119    Letter  of  Credit 
§  1 1 2 1     Use  of  the  Underground  Motor 

Fuel  Storage  Tank  Trust 
§1123    Trust  Fund 
§  1125    Standby  Trust  Fund 
§  1 1 27    Substitution  of  Financial 

Assurance  Mechanisms  by  Owner  or 

Operator 
§1129    Cancellation  or  Nonrenewal  by  a 

Provider  of  Financial  Assurance 
§  1 1 3 1     Reporting  by  Owner  or  Operator 
§1133    Recordkeeping 
§  1135    Drawing  on  Financial  Assurance 

Mechanisms 
§  1137     Release  fit>m  the  Requirements 
§  1 1 39    Bankruptcy  or  Other  Incapacity  of 

Owner  or  Operator  or  Provider  of 

Financial  Assurance 
§1141     Replenishment  of  Guarantees, 

Letters  of  Credit,  or  Surety  Bonds 

[FR  Doc.  96-524  Filed  1-17-96;  8:45  am) 
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40  CFR  Part  282 

[FBL-53W-6] 

Underground  Stcrage  'ank  Program: 
Approved  State  Pr;  qr:.m  for  Arkansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

summary:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  U.S. 
Environmental  Protection  Agency  to 
grant  approval  to  states  to  operate  their 


underground  storage  tank  programs  in 
lieu  of  the  federal  program.  40  CFR  part 
282  codifies  EPA's  decision  to  approve 
state  programs  and  incorporates  by 
reference  those  provisions  of  the  state 
statutes  and  regulations  that  will  be 
subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  RCRA  subtitle  I  and 
other  applicable  statutory  and 
regulatory  provisions.  This  rule  codifies, 
in  part  282,  the  prior  approval  of 
Arkansas'  underground  storage  tank 
program  and  incorporates  by  reference 
appropriate  provisions  of  state  statutes 
and  regulations. 

DATES:  This  regulation  is  effective 
March  18,  1996,  unless  EPA  publishes 
a  prior  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
Arkansas'  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  February  20,  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  March  18.  1996,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk,  Underground  Storage 
Tank  Program,  6H-A,  U.S.  EPA  Region 
6,  1445  Ross  Avenue,  Dallas,  TX  75202- 
2733.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  EPA  Region  6  Library 
(12th  floor)  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Fisher,  Underground  Storage  Tank 
Program,  6H-A,  U.S.  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  TX  75202- 
2733.  Phone:  (214)  665-8048. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  (RCRA),  42  U.S.C.  6991(c), 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Arkansas  on  February  14, 
1995  (60  FR  10331).  Approval  was 
effective  on  April  25,  1995. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA.  42 
U.S.C.  6991(d)  and  6991(e),  and  other 
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applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies- 
EPAs  approval  of  the  Arkansas 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  Arkansas 
approval  under  section  9004(a).  42 
U.S.C.  6991c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  Arkansas  program,  and  EPA 
is  not  now  reopening  that  decision  nor 
requesting  comment  on  it. 

"This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Arkansas  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Arkansas,  the  status  of  federally 
approved  requirements  of  the  Arkansas 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  Arkansas 
underground  storage  tank  program  for 
which  approval  has  been  granted  by 
EPA  will  be  incorporated  by  reference 
for  enforcement  purposes. 

To  codify  EPA  s  approval  of  Arkansas' 
underground  storage  tank  program.  EPA 
has  added  §  282.53  to  title  40  of  the 
CFR.  Section  282.53  incorporates  by 
reference  for  enforcement  purposes  the 
State's  statutes  and  regulations.  Section 
282.53  also  references  the  Attorney 
General's  Statement.  Demonstration  of 
Adequate  Enforcement  Procedures,  the 
Program  Description,  and  the 
Memorandum  of  Agreement,  which  are 
approved  as  part  of  the  underground 
storage  tank  program  under  subtitle  I  of 
RCRA 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA.  42  U.S.C.  6991d  and  6991e. 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Arkansas 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.53  lists  those  approved  Arkansas 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope"  than  Subtitle  I  of 


RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.53  of  the 
codification  simply  lists  for  reference 
and  clarity  the  Arkansas  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not.  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  (60  FR  10331,  February  14.  1995) 
to  approve  the  Arkansas  underground 
storage  tank  program  and  thus  has  no 
separate  effect.  Therefore,  this  rule  does 
not  require  a  regulatory  flexibility 
analysis.  Thus,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  use.  605(b).  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impaci  on  a  substantial 
numberof  small  entities.     ' 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  use.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  October  20, 1995. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator 

For  the  reasons  set  forth  in  the 
preamble.  40  CFR  Part  282  is  amended 
as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6912.  6991c,  6991d. 
and  6991e. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.53  to  read  as  follows: 

§282.53    Artunsas  State-Administered 
Program. 

(a)  The  State  of  Arkansas  is  approved 
to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended.  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  was  approved  by 
EPA  pursuant  to  42  U.S.C.  6991c  and' 
part  281  of  this  chapter.  EPA  approved 
the  Arkansas  program  on  February  14. 
1995  and  it  was  effective  on  April  25. 
1995. 

(b)  Arkansas  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However.  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  sections  9005  and 
9006  of  subtitle  I  of  RCRA.  42  U.S.C. 
699ld  and  6991e.  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval. 
Arkansas  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA,  42  U.S.C.  6991c, 
and  40  CFR  part  281.  subpart  E.  If 
Arkansas  obtains  approval  for  the 
revised  requirements  pursuant  to 
section  9004  of  RCRA.  42  U.S.C.  6991c. 
the  newly  approved  statutory  and 
regulatory  provisions  will  be  added  to 
this  subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(d)  Arkansas  has  final  approval  for  the 
following  elements  submitted  to  EPA  in 
Arkansas'  program  application  for  final 
approval  and  approved  by  EPA  on 
February  14.  1995.  Copies  may  be 
obtained  from  the  Underground  Storage 
Tank  Program.  Arkansas  Department  of 
Pollution  Control  and  Ecology.  8001 
National  Drive.  Little  Rock.  AR  72219- 
8913. 

(1)  State  atatutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA.  42  U.S.C,  6991 
et  seq. 

(A)  Arkansas  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1995. 


(B)  Arkansas  Regulatory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1995. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
(1)  Arkansas  Code  Annotated,  Title  8, 

Chapter  1,  Subchapter  1 — General 

Provisions: 
(/)  §8-1-107     Inspections — 

Definitions — Investigations — 

Inspection  Warrant — Exceptions — 

Penalties 
[2]  Arkansas  Code  Annotated,  Title  8, 

Chapter  4,  Subchapter  1 — General 

Provisions: 
(i)  §  8-4-103     Criminal,  Civil,  and 

Administrative  Penalties 
[3]  Arkansas  Code  Annotated,  Title  8, 

Chapter  7.  Subchapter  8 — 

Regulated  Substance  Storage 

Tanks: 
(j)  §  8-7-802     Department  and 

commission — powers  and  duties 
(//)  §  8-7-806     Penalties 
(Hi)  §  8-7-809    Corrective  actions — 

Orders  of  director 

(B)  The  regulatory  provisions  include: 
{1)  Arkansas  Department  of  Pollution 

Control  and  Ecology  Regulation 
Number  12 — Storage  Tank 
Regulation: 
W)  Chapter  2,  Section  4:  Access  to 

Records 
[ii)  Chapter  2.  Section  5:  Entry  and 
Inspection  of  Underground  Storage 
Tank  Facilities 
(/i7)  Chapter  8.  Section  1:  Violations 
(/v)  Chapter  8,  Section  2:  Penalty 
Policy  and  Administrative 
Procedures 
(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 
(A)  Statutes. 

(1)  Arkansas  Code  Annotated,  Title  8, 
Chapter  7,  Subchapter  8 — 
Regulated  Substance  Storage 
Tanks. 

(i)  §  8-7-802  Department's  Powers 
and  Duties  (Insofar  as  it  applies  to 
aboveground  storage  tanks.) 

(//)§  8-7-805     License  Requirement 
(Insofar  as  it  applies  to  individuals 
other  than  UST  owners  and 
operators.) 

(2)  Arkansas  Code  Annotated,  Title  8, 
Chapter  7,  Subchapter  9 — 
Petroleum  Storage  Tank  Trust  Fund 
Act. 

(i)  §  8-7-903     Rules  and 
Regulations — Powers  of  department 


(Insofar  as  (c)  addresses 
aboveground  storage  tanks.) 
(//)  Reserved. 
(B)  Regulations. 

(1)  Arkansas  Department  of  Pollution 
Control  and  Ecology  Regulation 
Number  12 — Storage  Tank 
Regulation. 

U)  Chapter  2,  Section  6:  Entry  and 
Inspection  of  Aboveground  Storage 
Tank  Facilities  (Insofar  as  it  applies 
to  aboveground  storage  tanks.) 

[ii)  Chapter  3.  Section  1:  Underground 
and  Aboveground  Storage  Tank 
Registration  Fees  (Insofar  as  it 
applies  to  aboveground  storage 
tanks.) 

[Hi)  Chapter  5:  Licensing  of  Tank 
Installers  and  Service  Personnel 
(Insofar  as  it  applies  to  individuals 
other  than  UST  system  owners  and 
operators.) 

Section  1:  Purpose 

Section  2:  Definitions 

Section  3:  Applicability 

Section  4:  General  Requirements 

Section  5:  Contractor  Licensing 

Section  6:  Individual  Licensing 

Section  7:  Experience  Requirements 

Section  8:  Written  Examination 

Section  9:  Approval  of  Comparable  Licensing 

Programs 
Section  10:  Reciprocity 
Section  11:  Denial  of  Licenses 
Section  12:  Renewal  of  Licenses 
Section  13:  Duties  and  Obligations 
Section  14:  Department  Approval  of  Training 

and  Continuing  Education 
Section  15:  Complaints 
Section  16:  Investigations;  Enforcement; 

Penalties 
Section  17:  Department  Actions  Against 

Licenses. 

(iV)  Chapter  6:  Licensing  of  Tank 
Testers  (Insofar  as  it  applies  to 
individuals  other  than  UST  system 
owners  and  operators.) 

Section  1:  Purpose 

Section  2:  Definitions 

Section  3:  Applicability 

Section  4:  General  Requirements 

Section  5:  Company  Licensing 

Section  6:  Individual  Licensing 

Section  7:  Experience  Requirements 

Section  8:  Approval  of  Comparable  Licensing 

Programs 
Section  9:  Reciprocity 
Section  10:  Denial  of  Licenses 
Section  11:  Renewal  of  Licenses 
Section  12:  Duties  and  Obligations 
Section  13:  Department  Approval  of  Training 

and  Continuing  Education 
Section  14:  Complaints 
Section  15:  Investigation;  Enforcement; 

Penalties 
Section  16:  Department  Actions  Against 

Licenses 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  Arkansas  on  September  21, 


1994,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  Arkansas  to  EPA ,  September  21, 
1994,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCR.^,  42 
U.S.C.  6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  on 
September  26, 1994,  though  not 
incorporated  by  reference,  is  referenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  I  of 
RCRA,  42  U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  on  September  26, 1994, 
though  not  incorporated  by  reference, 
are  referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between  . 
EPA  Region  6  and  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology,  signed  by  the  EPA  Regional 
Administrator  on  February  14,  1995. 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

3.  Appendix  A  to  part  282  is  amended 
by  adding  in  alphabetical  order 
"Arkansas"  and  its  listing. 

Appendix  A  to  Part  282— State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  Code  of 
Federal  Regulations 


Arkansas 

(a)  The  statutory  provisions  include: 
1.  Arkansas  Code  Annotated.  Title  8.  Chapter 

7,  Subchapter  8 — Regulated  Substance 

Storage  Tanks: 
§  8-7-801     Definitions  and  exceptions 
§8-7-803     Regulations  generally 
§  8-7-804     Procedures  of  department 

generally 
§  8-7-807    Responsibility  and  liability  of 

owner 
§  8-7-808    Regulated  Substance  Storage 

Tank  Program  Fund 
§8-7-810    Insurance  pools 
§  8-7-JBl  1     Trade  secrets 
§8-7-812     Subchapter  controlling  over 

other  laws 
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5»-7-813     Registration 
2.  Arkansas  Code  Annotated.  Title  8.  Chapter 
7.  Subchapter  9 — Petroleum  Storage 
Tank  Trust  Fund  Act: 

S  8-7-901     Title 

§»-7-902     Definitions 

S  8-7-903     Rules  and  Regulations- 
Powers  of  department  lExcept  (c),  which 
addresses  aboveground  storage  tanks.) 

§  8-7-904     Advisory  committee 

§  8-7-905     Petroleum  Storage  Tank  Trust 
Fund 

§d-/-yOto     Petroleum  environmental 
assurance  fee 

S  8-7-907    Payments  for  corrective  action 

S  8-7-908    Third-party  claims 

§8-7-909    Confidential  treatment  of 
information 

(b)  The  regulatory  provisions  include; 
1.  Arkansas  Department  of  Pollution  Control 
and  Ecology  Regulation  Number  12 — 
Storage  Tank  Regulation: 

a.  Chapter  1:  General  Provisions 
Section  1:  Purpose 

Section  2:  Authority 
Section  3:  Short  Title 

b.  Chapter  2:  Regulations  Promulgated 
Under  Acts  172  and  173  of  1989  and  Act 
65  of  the  Third  Extraordinary  Session  of 
1989  for  Administration  of  the  State 
Regulated  Storage  Tank  Program 

Section  1:  Incorporation  of  Federal 

Regulations 
Section  2:  Arkansas  Petroleum  Storage 

Tank  Trust  Fund  Act 
Section  3:  Definitions 

c.  Chapter  3:  Fees 

Section  1:  Underground  and  Aboveground 
Storage  Tank  Registration  Fees  (Except 
insofar  as  it  applies  to  aboveground 
storage  tanks.) 

Section  2:  Underground  Storage  Tank 
Licensing  Fees 

Section  3:  Late  Payment  Penalties 

Section  4:  Refusal  or  Failure  to  Pay  Fees 

d.  Chapter  4:  Petroleum  Storage  Tank  Trust 
Fund  Release  Reimbursement 

Section  1;  Purjxjse 

Section  2:  Amount  of  Reimbursement 
Section  3:  Initial  Fund  Eligibility 
Section  4:  Loss  and  Restoration  of  Initial 

Fund  Eligibility 
Section  5:  Corrective  Action 

Reimbursement  Procedure 
Section  6:  Reimbursement  Application 

Review 
Section  7:  Allowable  Costs 
Section  8:  Reasonable  Costs 
Section  9:  Audits 
Section  10:  Deductible 
Section  11:  Third  Party  Claim 

Reimbursement  Procedure 
Section  12:  Compliance 
Section  13:  Fund  Availability 
Section  14;  Cost  Recovery 

e.  Chapter  7;  Confidentiality 
Section  1:  Confidentiality  Requests 
Section  2;  Responsibility 
Section  3;  Submission  Procedure 
Section  4:  Requirements  for  Protection 
Section  5:  Acceptability  of  Information 
Section  6;  Security 

f.  Chapter  9:  Severability 

g  Chapter  10:  Effective  Date 

(FR  Doc.  96-525  Filed  1-17-96;  8:45  am] 
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40  CFR  Part  282 

[FRL-5304-2] 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  New 
Mexico 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  flnal  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA).  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  states  to  operate 
their  underground  storage  tank 
programs  in  lieu  of  the  federal  program. 
40  CFR  part  282  codifies  EPAs  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  the  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 
inspection  and  enforcement  authorities 
under  sections  9005  and  9006  of  RCRA 
subtitle  I  and  other  applicable  statutory 
and  regulatory  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  New  Mexico's  underground  storage 
tank  program  and  incorporates  by 
reference  appropriate  provisions  of  state 
statutes  and  regulations. 
DATES:  This  regulation  is  effective 
March  18,  1996,unless  EPA  publishes 
a  prior  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
New  Mexico's  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  February  20.  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  March  18,  1996,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk,  Underground  Storage 
Tank  Program,  6H-A,  U.S.  EPA  Region 
6,  1445  Ross  Avenue,  Dallas,  TX  75202- 
2733.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  EPA  Region  6  Library 
(12th  floor)  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Fisher.  Underground  Storage  Tank 
Program,  6H-A,  U.S.  EPA  Region  6, 
1445  Ross  Avenue,  Dallas.  TX  75202- 
2733.  Phone:  (214)  665-8048. 

SUPPtEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 


undergroimd  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  New  Mexico  on  August  21. 
1990  (55  FR  38064).  Approval  was 
effective  on  November  16,  1990. 

EPA  codifies  its  approval  of  State 
programs  In  40  CFR  part  282  and 
incorporates  by  reference  rherein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e.  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  New  Mexico 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  New 
Mexico  approval  under  section  9004(a), 
42  U.S.C.  6991c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  New  Mexico  program,  and 
EPA  is  not  now  reopening  that  decision 
nor  requesting  comment  on  it. 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  New  Mexico  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in  New 
Mexico,  the  status  of  federally  approved 
requirements  of  the  New  Mexico 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  New 
Mexico  underground  storage  tank 
program  for  which  approval  has  been 
granted  by  EPA  will  be  incorporated  by 
reference  for  enforcement  purposes. 

To  codify  EPA's  approval  of  New 
Mexico's  underground  storage  tank 
program,  EPA  has  added  section  282.81 
to  title  40  of  the  CFR.  Section  282.81 
incorporates  by  reference  for 
enforcement  purposes  the  State's 
statutes  and  regulations.  Section  282.81 
also  references  the  Attorney  General's 
Statement,  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
procram  under  subtitle  I  of  RCRA. 

Tne  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  699ld  and  6991e. 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 


procedures  ratlier  Than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  New  Mexico 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.81  lists  those  approved  New  Mexico 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
iindergrniind  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope"  than  Subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.81  of  the 
codification  simply  lists  for  reference 
and  clarity  the  New  Mexico  statutory' 
and  regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not,  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  (55  FR  38064,  August  21,  1990)  to 
approve  the  New  Mexico  underground 
storage  tank  program  and  thus  has  no 
separate  effect.  Therefore,  this  rule  does 
not  require  a  regulatory  flexibility 
analysis.  Thus,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b),  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Compliance  With  Executive  Order 
1286G 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  State 


program  approval,  Underground  storage 
tanks,  Water  pollution  control. 

Dated:  October  20, 1995. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  282  is  amended 
as  follows: 

PAai  25.;     A-^^PROVED 
LND&HjROunD  storage  tank 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  6991c,  6991d, 
and  6991e. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.81  to  read  as  follows: 

§282.81      '   -■•  /jxIco  State-Administered 
Program. 

(a)  The  State  of  New  Mexico  is 
approved  to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended,  42'  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
New  Mexico  Environmental 
Improvement  Board,  was  approved  by 
EPA  pursuant  to  42  U.S.C.  6991c  and' 
part  281  of  this  Chapter.  EPA  approved 
the  New  Mexico  program  on  August  21, 
1990  and  it  was  effective  on  November 
16,  1990. 

(b)  New  Mexico  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However,  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  sections  9005  and 
9006  of  subtitle  I  of  RCRA,  42  U.S.C. 
699ld  and  6991e,  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval.  New 
Mexico  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA,  42  U.S.C.  6991c. 
and  40  CFR  part  281,  subpart  E.  if  New 
Mexico  obtains  approval  for  the  revised 
requirements  pursuant  to  section  9004 
of  RCRA,  42  U.S.C.  6991c,  the  newly 
approved  statutory  and  regulatory 
provisions  will  be  added  to  this  subpart 
and  notice  of  any  change  will  be 
published  in  the  Federal  Register. 

(d)  New  Mexico  has  final  approval  for 
the  following  elements  submitted  to 
EPA  in  New  Mexico's  program 
application  for  final  approval  and. 
approved  by  EPA  on  August  21,  1990. 
Copies  may  be  obtained  from  the 


Underground  Storage  Tank  Program, 
New  Mexico  Environmental  • 
Improvement  Board,  1190  St.  Francis 
Drive,  Santa  Fe,  NM  87503. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(A)  New  Mexico  Statutory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program, 
1995. 

(B)  New  Mexico  Regulatory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program, 
1995. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
(1)  New  Mexico  Statutes  1978 

Annotated,  Chapter  74, 

Environmental  Improvement. 
(i)  Article  4:  Hazardous  Wastes. 
74-4—4.2    Permits;  Issuance;  Denial; 

Modification;  Suspension; 

Revocation 
74-^-4.3    Entry;  Availability  of 

Records 
74-4-10    Enforcement;  Compliance 

Orders;  Civil  Penalties 
74—4-11    Penalty;  Criminal 
74-4-12    Penalty;  Civil 
74-4-13    Imminent  Hazards; 

Authority  of  Director:  Penalties 
74-4-14     Administrative  Actions; 

Judicial  Review 
(ii)  Article  6:  Water  Quality. 
74-6-7     Administrative  Action; 

Judicial  Review 
74-6-10    Penalties  Enforcement; 

Compliance  Orders;  Penalties; 

Assurance  of  Discontinuance 
74-6-10.1     Civil  Penalties 
74-6-10.2    Criminal  Penalties 
74-6-1 1     Emergency;  Powers  of 

Delegated  Constituent  Agencies; 

Penalties 
(iii)  Article  6B:  Ground  Water 

Protection. 
74-6B-5    Department  s  Right  of 

Entry  and  Inspection 

(B)  The  regulatory  provisions  include: 

(1)  State  of  New  Mexico  Environmental 

Improvement  Board  Underground 
Storage  Tank  Regulations. 

(i)  Part  X:  Administrative  Review. 

§  1000    Informal  Review 

§  1001     Review  By  the  Director  on 
Written  Memoranda 

§1002     Public  Participation 

(2)  New  Mexico  Rules  Governing 

Appeals  From  Compliance  Orders 
Under  the  Hazardous  Waste  Act 
and  the  Solid  Waste  Act. 
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(i)  Part  I:  General  Provisions. 

§101     Authority 

§  102    Scope  of  Rules;  Applicability 

of  Rules  of  Civil  Procedure 
§103     Definitions 
§  104    Use  of  Number  and  Gender 
§  105     Powers  and  Duties  of  the 

Director,  Hearing  Officer,  and 

Hearing  Clerk 
§  106    Computation  and  Extension  of 

Time 
§  107    Ex  Parte  Discussions 
§  108    Examination  of  Documents 

Filed 
§  109    Settlement;  Consent 

Agreement 
(ii)  Part  II:  Document  Requirements. 
■§  201     Filing.  Service,  and  Form  of 

Documents 
§  202     Filing  and  Service  of 

Dociunents  Issued  by  Hearing 

Officer 
§203     Compliance  Order 
§  204     Request  for  Hearing;  Answer 

to  Compliance  Order 
§  205    Notice  of  Docketing:  Notice  of 

Hearing  Officer  Assignment 
§  206     Motions 
(iii)  Part  III:  Prehearing  Procedures 

and  Discovery. 
§  301    General  Rules  Regarding 

Discovery 
§  302     Identity  of  Witnesses 
§  303    Production  of  Documents 
§  304    Request  for  Admissions 
§  305     Subpoenas 
§  306    Other  Discovery 
(iv)  Part  IV:  Hearing  Procedures. 
§  401     Scheduling  the  Hearing 
§  402     Evidence 

§  403     Objections  and  Offers  of  Proof 
§404     Burden  of  Presentation; 

Burden  of  Persuasion     • 
(v)  Part  V:  Post-Hearing  Procedures. 
§  501     Filing  the  Transcript 
§502    Proposed  Findings, 

Conclusions  and  Orders 
§  503     Recommended  Decision 
§  504     Final  Order  by  Director 
§505    Judicial  Review 
(vi)  Part  VI:  Miscellaneous  Provisions. 
§601     Liberal  Construction 
§602     Severability 
§  603     Supersession  of  Prior  Rules 
§  604     Savings  Clause 
(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  New  Mexico  Statutes  1978 
Annotated.  Chapter  74. 
Environmental  Improvement. 
(2)74—4—4.4     Underground  Storage 
Tanks;  Registration;  Installer 
Certification;  Fees  (Insofar  as  it 
applies  to  individuals  other  than 


UST  owners  and  operators.] 
(B)  State  of  New  Mexico  Environmental 
Improvement  Board  Underground 
Storage  Tank  Regulations. 
[1]  Part  I:  General  Provisions. 
§  103     Applicability  [Insofar  as  it 
does  not  exclude  UST  systems  with 
de  minimis  concentrations  of 
regulated  substances:  emergency 
spill  or  overflow  containment  UST 
system.s  expeditiously  emptied  after 
use;  UST  systems  that  are  part  of 
emergency  generator  systems  at 
nuclear  power  generation  facilities; 
airport  hydrant  fuel  di.stribution 
systems;  and  UST  systems  with 
field-constructed  tanks;  and  does 
not  defer  emergency  power 
generator  UST  systems.) 
(2)  Part  XIV:  Certification  of  Tank 
Installers  [Insofar  as  it  applies  to 
individuals  other  than  UST  owners 
and  operators.) 
§  1400     Purpose 
§  1401     Legal  Authority 
§  1402     Definitions 
§  1403     AppUcability 
§  1404     General  Requirements 
§  1405     Contractor  Certification 
§  1406     Individual  Certification 
§  1407     Experience  Requirements 
§  1408     Written  Examination 
§  1409    On-Site  Examination 
§1410     Approval  of  Comparable 

Certification  Programs 
§1411     Denial  of  Certificates 
§  1412     Renewal  of  Certificates 
§1413     Installer  Duties  and 

Obligations 
§1414     Division  Approval  of 

Training  and  Continuing  Education 
§1415     Complaints 
§  1416     Investigations.  Enforcement, 

Penalties 
§1417     Division  Actions  Against 
Certificates 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  New  Mexico  on  June  25, 
1990,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  Subtitle  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(ii)  Letter  from  the  Attorney  General 
of  New  Mexico  to  EPA,  June  25. 1990. 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  ihe  original  application  on 
September  25,  1989,  though  not 


incorporated  by  reference,  is  referenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  I  of 
RCRA,  42  U.S.C.  6991  et  seq. 

(4)  Pmgram  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  on  September  25,  1990, 
though  not  incorporated  by  reference, 
are  referenced  as  part  of  the  approved 
underground  storage  tank  program 
under'Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  6  and  the  New  Mexico 
Environmental  Improvement  Board, 
signed  by  the  EPA  Regional 
Administrator  on  September  13.  1990. 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order  "New 
Mexico"  and  its  listing. 

Appendix  A  to  Part  282 — State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  Code  of 
Federal  Regulations 


New  Mexico 

(a)  The  statutory  provisions  include: 
1.  New  Mexico  Statutes  1978  Annotated,  ~ 
Chapter  74.  Environmental  Improvement 
(1993  Replacement  Pamphlet  and  1994 
Supplement) 

a.  Article  4:  Hazardous  Wastes 
74-4-1     Short  Title 
74-4-2     Purpose 

74-4-3    Definitions 

74—4-3.1     Application  of  Act    ~ 

74-4-3 . 3    Hazardous  Wastes  of  Other 

States 
74—4-4    Duties  and  Powers  of  the  Board 
74—4—4.1     Hazardous  Agricultural  Waste: 

Duties  and  Responsibilities  of  the 

Department  of  Agriculture 
74—4—4.4     Underground  Storage  Tanks; 

Registration;  Installer  Certification;  Fees 

(Except  insofar  as  it  applies  to 

individuals  other  than  UST  owners  and 

operators.) 
74—4—4.5    Hazardous  Waste  Fund  Created; 

Appropriation 
74-4-4.7    Permit  Applicant  Disclosure 
74—4—4.8    Underground  Storage  Tank 

Fund  Created;  Appropriation 
74—4-5    Adoption  of  Regulations;  Notice 

and  Hearing 
74—4-7    Containment  and  Cleanup  of 

Hazardous  Subistance  Incidents;  Division 

Powers 
74—4-8    Emergency  Fund 
74—4-9    Existing  Hazardous  Waste 

Facilities;  Interim  Status 
74-4-10. 1     Hazardous  Waste  Monitoring; 

Analysis  and  Testing 

b.  Article  6:  Water  Quality 


74-«-l  Short  Title 
74-6-2  Definitions 
74-6-3    Water  Quality  Control 

Commission  Created 
74-6-3.1     Legal  Advice 
74-6—4    Duties  and  Powers  of 

Commission 
74-6-5    Permits;  Certification;  Appeals  to 

Commission 
74-6-5.1    Disclosure  Statements 
74-6-5.2    Water  Quality  Management 

Fund  Created 
74-6-6    Adoption  of  Regulations  and 

Standards;  Notice  and  Hearing 
74-6-8    Duties  of  Constituent  Agencies 
74-6-9    Powers  of  Constituent  Agencies 
74-6-12     Limitations 
74-6-13    Construction 
74-6-14    Recompiled 
74-6-15    Confidential  Information; 

Penalties 
74-6-16    Effect  and  Enforcement  of  Water 

Quality  Act  During  Transition 
74-6-17    Termination  of  Agency  Life; 

Delayed  Repeal 
c.  Article  6B:  Ground  Water  Protection 
74-6B-1     Short  Title 
74-6B-2     Findings;  Purpose  of  Act 
74-6B-3     Definitions 
74-6B— 4    Underground  Storage  Tank 

Committee;  Creation;  Terms;  Powers  and 

Duties 
74-6B-6    Civil  Liability  for  Damage  to 

Property  from  Leaking  Underground 

Storage  Tank 
74-6B-7    Corrective  Action  Fund  Created; 

Authorization  for  Expenditures 
74-6B-8    Liability;  Cost  Recovery 
74-6B-9    Underground  Storage  Tank  Fee; 

Deposit  in  Underground  Storage  Tank 

Fund 
74-68-10    Act  Does  not  Create  Insurance 

Company  or  Fund 
74-6B-12    Early  Response  Team  Created 
74-6B-1 3    Payment  Program 
74-6B-14    State  Liability;  Insufficient 

Balance  in  the  Fund 
(b)  The  regulatory  provisions  include: 
1.  State  of  New  Mexico  Environmental 

Improvement  Board  Underground 

Storage  Tank  Regulations 

a.  Part  I:  General  Provisions 
§  100    Purpose 

§  101     Legal  Authority 
§  102    Definitions 
§103    Applicability 

b.  Part  II:  Registration  of  Tanks 
§  200    Existing  Tanks 

§  201     Transfer  of  Ownership 

§  202    New  UST  System 

§  203    Substantially  Modified  UST 

Systems 
§  204    Notification  of  Spill  or  Release 
§  205    Emergency  Repairs  and  Tank 

Replacement 
§  206    Application  Forms 
§  207    Registration  Certificate 

c.  Part  III:  Annual  Fee 
§300    Payment  of  Fee 
§  301     Amount  of  Fee 

§  302     Late  Payment  Penalties 

d.  Part  IV:  New  and  Upgraded  UST 
Systems:  Design.  Construction,  and 
Installation 

§  400    Performance  Standards  for  New 
UST  Systems 


§  401     Upgrading  of  Existing  UST  Systems 
§  402    Certificate  of  Compliance; 
Notification  Requirements 

e.  Part  V:  General  Operating  Requirements 
§  500    Spill  and  Overfill  Control 

§  501    Operation  and  Maintenance  of 

Corrosion  Protection 
§  502    Compatibility 
§  503     Repairs  Allowed 
§  504    Reporting  and  Recordkeeping 
•  §  505    Inspections,  Monitoring  and 

Testing 

f.  Part  VI:  Release  Detection 

§  600    General  Requirements  for  All  UST 

Systems 
§  601     Requirements  for  Petroleum  UST 

Systems 
§602    Requirements  for  Hazardous 

Substance  UST  Systems 
§  603    Methods  of  Release  Detection  for 

Tanks 
§  604    Methods  of  Release  Detection  for 

Piping 
§  605    Release  Detection  Recordkeeping 

g.  Part  VII:  Release  Reporting, 
Investigation,  and  Confirmation 

§  700    Reporting  of  Suspected  Releases 
§  701     Investigation  Due  to  Off-Site 

Impacts 
§  702     Release  Investigation  and 

Confirmation  Steps 
§  703    Reporting  and  Cleanup  of  Spills 

and  Overfills 
h.  Part  VIII:  Out-of-Service  Systems  and 

Closure 
§  800    Temporary  Closure 
§  801    Permanent  Closure  and  Changes-in- 

Service 
§  802    Assessing  the  Site  at  Closure  or 

Change-in-Service 
§  803    Applicability  to  Previously  Closed 

UST  Systems 
§  804    Closure  Records 
i.  Part  IX:  Financial  Responsibility 
§900    Applicability 
§  901    Compliance  Dates 
§902    Definition  of  Terms 
§  903    Amount  and  Scope  of  Required 

Financial  Responsibility 
§  904    Allowable  Mechanisms  and 

Combinations  of  Mechanisms 
§  905    Financial  Test  of  Self-Insurance 
§  906    Guarantee 
§  907    Insurance  and  Risk  Retention 

Group  Coverage 
§  908    Surety  Bond 
§909    Letter  of  Credit 
§  910    Use  of  State-Required  Mechanism 
§  91 1    State  Fund  or  Other  State 

Assurance 
§912    Trust  Fund 
§  913    Standby  Trust  Fund 
§  914    Substitution  of  Financial  Assurance 

Mechanisms  by  Owner  or  Operator 
§  915    Cancellation  or  Nonrenewal  by  a 

Provider  of  Financial  Assurance 
§  9 1 6    Reporting  by  Owner  or  Operator 
§917    Recordkeeping 
§  918    Drawing  on  Financial  Assurance 

Mechanisms 
§  919    Release  from  the  Requirements 
§  920    Bankruptcy  or  Other  Incapacity  of 

Owner  or  Operator  or  Provider  of 

Financial  Assurance 
§921     Replenishment  of  Guarantees, 

Letters  of  Credit,  or  Surety  Bonds 


§  922    Suspension  of  Enforcement 

(reserved) 
j.  Part  XI:  Miscellaneous 
§  1100    Compliance  with  Other 

Regulations 
§1101    Construction 
§1102    Severability 
k.  Part  XII:  Corrective  Action  for  UST 

Systems  Containing  Petroleum 
§1200    General 
§1201    Definitions 
§1202    Initial  Response 
§  1203    Initial  Abatement 
§  1204    72  Hour  and  7  Day  Reporting 

Requirements 
§  1 205    On-Site  Investigation 
§  1 206    Report  on  the  On-Site 

Investigation 
§  1207    Split  Samples  and  Sampling 

Procedures 
§  1 208    Free  Product  Removal 
§1209    Treatment  of  Highly  Contaminated 

Soils 
§1210    Hydrogeologic  Investigation 
§  1211     Review  and  Approval  of 

Hydrogeologic  Investigation  , 

§1212    Reclamation  Proposal 
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System 
§  1 2 1 8    Modification  of  Reclamation 

Proposal 
§  1219    Termination  of  Reclamation 
§  1220    Technical  Infeasibility  for 
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§  1222     Request  for  Variance 
1.  Part  XIII:  Corrective  Action  for  UST 
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§1300    General 
§1301     Definitions 
§1302    Initial  Response 
§1303    Initial  Abatement 
§  1304    72  Hour  and  7  Day  Reporting 

Requirements 
§  1305    On-Site  Investigation 
§  1 306    Report  on  the  On-Sile 

Investigation 
§1307    Split  Samples  and  Sampling 

Procedures 
§  1308    Hydrogeologic  Investigation 
§  1309    Review  and  Approval  of 

Hydrogeologic  Investigation 
§1310  Reclamation  Proposal 
§  1311     Public  Notice  of  Reclamation 

Proposal 
§  1312    Review  and  Approval  of 

Reclamation  Proposal 
§1313    Implementation  of  Reclamation 

Proposal 
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§  1315    Evaluation  of  Corrective  Action 

System 
§  1 31 6    Modification  of  Reclamation 

Proposal 
§1317    Termination  of  Reclamation  . 
§  1318    Additional  Water  Quality 

Standards 
§  1319    Request  for  Extension  of  Time 
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S 1320    Request  for  Variance 

m.  Part  XV:  Ground  Water  Protection  Act 

Regulations 
§1500    Purpose 
§1501     Legal  Authority 
§1502    Definitions 
§1503    Construction 
§  1504    Permissible  Fund  Expenditures 
§  1505    Priorities  for  Fund  Expenditures 
§  1506    Site-Specific  Allocation  of  Fund 

Monies 
§  1507    Reserved  and  Dedicated  Fund 

Monies 
§  1508    Minimum  Site  Assessment 
2.  Corrective  Action  Fund  Payment  and 

Reimbursement  Regulations 

a.  Part  I:  General  Provisions 
§  101     Authority 

§  102     Purpose 

§  103    Applicability 

§104    Definitions 

b.  Part  II:  Compliance  Determinations 
§  201     General 

§  202    Determination  of  Compliance  under 

Section  74-6B-8 
§  203    Compliance  Determination 

Following  Written  Submission 
c  Part  III:  Eligible  and  Ineligible  Costs 
§  301     Minimum  Site  Assessment 
§  302    Corrective  Action 

d.  Part  IV:  Application,  Payment,  and 
Reimbursement 

§401     Application.  Payment,  and 
Reimbursement  Process 

e.  Part  V;  Administrative  Review 

§  501     Review  by  the  Director  on  Written 

Submittal 
§  502    Request  for  Hearing  on 

Determinations  of  Compliance  and  Cost 

Eligibility 
§  503    Notice  of  Docketing  and  Hearing 

Officer  Assignment:  Motions;  Prehearing 

Procedures  and  Discovery;  Hearing  and 

Post-Hearing  Procedures 

f.  Part  VI:  Miscellaneous  Provisions 
•   §601     Liberal  Construction 

§602    Severability 
§603    Compliance 
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40  CFR  Part  282 

[FRL-S304-3] 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  Oklahoma 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976.  as  amended 
(RCRA).  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  states  to  operate 
their  underground  storage  tank 
programs  in  heu  of  the  federal  program. 
40  CFR  part  282  codifies  EPAs  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  the  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 


inspection  and  enforcement  authorities 
under  sections  9005  and  9006  of  RCRA 
subtitle  I  and  other  applicable  statutory 
and  regulatory  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  Oklahoma's  underground  storage  tank 
program  and  incorporates  by  reference 
appropriate  provisions  of  state  statutes 
and  regulations. 

DATES:  This  regulation  is  effective 
March  18,  1996.  unless  EPA  publishes 
a  prior  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
Oklahoma's  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  February  20,  1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  March  18.  1996.  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk,  Underground  Storage 
Tank  Program.  6H-A,  U.S.  EPA  Region 
6.  1445  Ross  Avenue.  Dallas,  TX  75202- 
2733.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  EPA  Region  6  Library 
(12th  Hoor)  fi-om  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Fisher,  Underground  Storage  Tank 
Program,  6H-A,  U.S.  EPA  Region  6, 
1445  Ross  Avenue.  Dallas,  TX  75202- 
2733.  Phone:  (214)  665-8048. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Oklahoma  on  August  12, 
1992  (57  FR  41874).  Approval  was 
effective  on  October  14,  1992. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA.  42 
U.S.C.  6991d_and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  Oklahoma 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  Oklahoma 
approval  under  section  9004(a),  42 


U.S.C.  6991c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  Oklahoma  program,  and 
EPA  is  not  now  reopening  that  decision 
nor  requesting  comment  on  it. 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Oklahoma  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Oklahoma,  the  status  of  federally 
approved  requirements  of  the  Oklahoma 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  Oklahoma 
underground  storage  tank  program  for 
which  approval  has  been  granted  by 
EPA  will  be  incorporated  by  reference 
for  enforcement  purposes. 

To  codify  EPA's  approval  of 
Oklahoma's  underground  storage  tank 
program.  EPA  has  added  §  282.86  to  title 
40  of  the  CFR.  Section  282.86 
incorporates  by  reference  for 
enforcement  purposes  the  State's 
statutes  and  regulations.  Section  282.86 
also  references  the  Attorney  General's 
Statement.  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandum  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
program  under  subtitle  I  of  RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e, 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Oklahoma 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.86  lists  those  approved  Oklahoma 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope"  than  Subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.86  of  the 
codification  simply  lists  for  reference 


and  clarity  the  Oklahoma  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not.  therefore, 
part  of  the  approved  program  being 
codified  today. "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Certification  Under  the  Reuulaiorv 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  (57  FR  41874.  August  12,  1992)  to 
approve  the  Oklahoma  underground 
storage  tank  program  and  thus  has  no 
separate  effect.  Therefore,  this  rule  does 
not  require  a  regulatory  fiexibility 
analysis.  Thus,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b),  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Compliance  With  F\<'(  uriM'  Ordfr 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  i'ari  -82 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  State 
program  approval.  Underground  storage 
tanks,  Water  pollution  control. 

Dated;  October  20. 1995. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  282  is  amended 
as  follows: 

PART  282-- APPROVED 
UNDERGROUND  STORAGE  TANK 

PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  6991c,  6991d, 
and  6991e. 

2.  Subpart  B  is  amended  by  adding 
§  282.86  to  read  as  follows: 


Subpart  B -Apprcvec  State  Programs  (A)  The  statutory  provisions  include: 


§282,86    OKianoma  state- Administered 

Program. 

laj  i  ne  State  of  Oklahoma  is  approved 
to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
Subtitle  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended,  42  U.S.C.  6991  et  seq.  The 
State's  program,  as  administered  by  the 
Oklahoma  Corporation  Commission, 
was  approved  by  EPA  pursuant  to  42 
U.S.C.  6991c  and  part  281  of  this 
chapter.  EPA  approved  the  Oklahoma 
program  on  August  12,  1992  and  it  was 
effective  on  October  14,  1992. 

(b)  Oklahoma  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However.  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  sections  9005  and 
9006  of  subtitle  I  of  RCRA,  42  U.S.C. 
6991d  and  6991e,  as  well  as  under  other 
statutory  and  regulatory  pfrovisions. 

(c)  To  retain  program  approval, 
Oklahoma  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA,  42  U.S.C.  6991c, 
and  40  CFR  part  281.  subpart  E.  If 
Oklahoma  obtains  approval  for  the 
revised  requirements  pursuant  to 
section  9004  of  RCRA,  42  U.S.C.  6991c, 
the  newly  approved  statutory  and 
regulatory  provisions  will  be  added  to 
this  subpart  and  notice  of  any  change 
will  be  published  in  the  Federal 
Register. 

(d)  Oklahoma  has  final  approval  for 
the  following  elements  submitted  to 
EPA  in  Oklahoma's  program  application 
for  final  approval  and  approved  by  EPA 
on  August  12,  1991.  Copies  may  be 
obtained  from  the  Underground  Storage 
Tank  Program.  Oklahoma  Corporation 
Commission,  Jim  Thorpe  Building. 
Room  238,  Oklahoma  City,  OK  73105. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA.  42  U.S.C.  6991 
et  seq. 

(A)  Oklahoma  Statutory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program.  1995. 

ffi)  Oklahoma  Regulatory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program. 
1995. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 


(1)  Oklahoma  Statutes,  Chapter  14: 
Oklahoma  Underground  Storage  Tank 
Regulation  Act 

§  306    Corporation  Commission — Powers 
and  Duties 

§  310    Inspections  and  Investigations — 
Violations — Notice — Failure  To  Take 
Corrective  Action — Notice  and  Hearing — 
Orders — Service  of  Instruments — Notice 
to  Real  Property  Owner  and  Opportunity 
for  Hearing 

§  312    Enforcement  of  Actions  and 

Remedies — Action  for  Equitable  Relief — 
Jurisdiction — Relief 

(B)  The  regulatory  provisions  include: 

(1)  Oklahoma  Annotated  Code,  Chapter 
25:  Underground  Storage  Tanks. 
Subchapter  9:  Inspections,  Testing,  and 
Monitoring 

Part  1:  Inspections 

Part  5:  Penalties 

Part  7:  Field  Citations 

Part  9:  Shutdown  of  Operations 

(2)  Oklahoma  Annotated  Code,  Chapter 
27:  Petroleum  Storage  Tank  Release 
Indemnity  Program,  Subchapter  9: 
Administrative  Provisions 

§  165:27-9-1  Hearing,  Orders,  and  Appeals 
§  165:27-9-2  Changes  to  Rules 
§165:27-9-3  Notices 
§  165:27-9-4  Severability 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  Oklahoma  Statutes,  Chapter  14: 
Oklahoma  Underground  Storage  Tank 
Regulation  Act 

§  308    Permits — Necessity — Application — 
Issuance — Fees — Denial.  Refusal  to  Issue, 
Suspension  or  Revocation — Financial 
Responsibility  Coverage  (Insofar  as  (B) 
applies  to  individuals  other  than  UST 
system  owners  and  operators.) 

§  318    Program  for  Certification  of 
Underground  Storage  Tank 
Professionals — Meeting  Training  and 
Other  Requirements  for  Federal  Law  and 
Regulations  and  State  Statutes  (Insofar  as 
it  applies  to  individuals  other  than  UST 
owners  and  operators.) 

(B)  Oklahoma  Annotated  Code,  Chapter 
25:  Underground  Storage  Tanks 

(1)  Subchapter  1:  General  Provisions 

Part  9:  Notification  and  Reporting 

Requirements  (Insofar  as  165:25-1-45 
requires  owners  of  eocempt  USTs  to 
notify  the  Commission  of  the  existence 
of  such  systems.) 
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(2)  Subchapter  3:  Release  Prevention. 
Detection,  and  Correction 

Pari  9:  Installation  of  Underground  Storage 
Tank  Systems  (Insofar  as  165:25-3-48 
applies  to  individuals  other  than  UST 
owners  and  operators.) 

Part  19:  Certification  for  UST  Consultants 
(Insofar  as  it  applies  to  individuals  other 
than  UST  owners  and  operators.) 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  Oklahoma  on  June  21. 1990, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et seq. 

(ii)  Letter  from  the  Attorney  General 
of  Oklahoma  to  EPA,  June  21.  1990, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et  seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  on  June 
25,  1989.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
application  on  June  25.  1989.  though 
not  incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  stordge  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  6  and  the  Oklahoma 
Corporation  Commission,  signed  by  the 
EPA  Regional  Administrator  on  April  8. 
1992.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

3.  Appendix  A  to  part  282  is  amended 
by  adding  in  alphabetical  order 
"Oklahoma"'  and  its  listing. 

-  ;:p»-ndlx  A  to  Part  282 — State 
"e2-  rements  Incorporated  by 
='e'e'ence  in  Part  282  of  the  Code  of 
Fect  ral  Regulations 


Oklahoma 

(a)  The  statutory  provisions  include 


1.  OkJahoma  Statutes.  Chapter  14:  Oklahoma 
Underground  Storage  Tank  Regulation  Act 

§  301     Short  Title 

§303    Definitions 

§  304    Exemptions 

§  305    Corporation  Commission  Designated 

as  State  Agency  to  Administer  Certain 

Federal  Programs 
§  307    Corporation  Commission — 

Promulgation  of  Rules  Governing 

Underground  Storage  Tank  Systems 
§308    Permits — Necessity — Application — 

Issuance — Fees — Denial.  Refusal  to  Issue, 

Suspension  or  Revocation — Financial 

Responsibility  Coverage  (Except  (B), 

which  applies  to  individuals  other  than 

UST  owners  and  operators.) 
§  308. 1     Underground  Storage  Tank  Systems 

for  Petroleum  Products — Permit  Fee — 

Penalty — Suspension  or  Nonrenewal  of 

Permit 
§  309    Release  from  Underground  Storage 

Tank  System — Reports — Corrective 

Action — Powers,  Duties  and  Procedures 

of  Corporation  Commission 
§  313    Records,  Reports  and  Informations — 

Public  Inspection — Confidentiality — 

Disclosure  to  Federal  or  State 

Representatives 
§  315    Corporation  Commission 

Underground  Storage  Tank  Regulation 

Revolving  Fund 
§  316    Ordinance  or  Regulations  in  Conflict 

with  Act  Prohibited 
§  340    Storage  Tank  Advisory  Council — 

Members — Quorum — Authority — 

Ru  les — Expenses 

2.  OkJahoma  Statutes.  Chapter  15:  Oklahoma 
Petroleum  Stomge  Tank  Release  Indemnity 
Program 

§  350    Short  Title — Maintenance,  Operation 

and  Administration 
§  352     Definitions 
§  353     Petroleum  Storage  Tank  Release 

Environmental  Cleanup  Indemnity  Fund 
§  354    Assessments  on  Motor  Fuels.  Diesel 

Fuel  and  Blending  Materials — 

Exemptions — Deposits  in  Funds 
§  356    Collection,  Remittance  and  Reporting 

of  Assessments 
§  356. 1     Confidentiality  of  Records,  Reports 

or  Information — Schedule  of 

Reimbursable  Fees 
§  357    Payment  of  Claim  Subject  to 

Indemnity  Fund  Acquiring  Subrogation 

Rights — Administrator  to  Protect 

Indemnity  Fund  in  judicial  and 

Administrative  Proceedings — Notice  of 

Lawsuit — Enforcement  of  Third  Party 

Claim 
§  358    Annual  Reports 
§359    Audit  Relating  to  Petroleum  Storage 

Tank  Release  Environmental  Cleanup 

Indemnity  Fund 
§  360    Limitation  on  Expenditures  for 

Administrative  Costs — Reports 


§361     Appointment  of  Administratoi  — 
Hiring  of  Employees^Tempwrary 
Workers  and  Contract  Labor 

§365    Oklahoma  Leaking  Underground 
Storage  Tank  Trust  Fund — Oklahoma 
Leaking  Underground  Storage  Tank 
Revolving  Fund — Appropriation. 
Budgeting  and  Expenditure  of  Monies — 
Payments  from  Funds — Costs  of 
Actions — Emergencies — Reimbursement 
of  Funds — Administrative  Penalties 
(b)  The  regulator)'  provisions  include 

J.  Oklahoma  Annotated  Code.  Chapter  25: 
Underground  Stomge  Tanks 

a.  Subchapter  1:  General  Provisions 

Part  1:  Purpose  and.Statutory  Authority 

Part  3:  Definitions 

Part  5:  Scope  of  Rules 

Part  7:  National  Industry  Codes 

Part  9:  Notification  and  Reporting 

Requirements  (Except  165:25-1-45, 
insofar  as  it  requires  owners  of  exempt 
USTs  to  notify  the  Commission  of  the 
existence  of  such  systems.) 

b.  Subchapter  3:  Release  Prevention. 
Detection,  and  Correction 

Part  1:  Release  Prohibition.  Reporting  and 

Investigation 
Part  3;  Recordkeeping 
Part  5:  Spill  and  Overfill  Prevention 

Requirements 
Part  7;  Compatibility 
Part  9:  Installation  of  Underground  Storage 

Tank  Systems  (Except  165:25-3-48, 

which  applies  to  individuals  other  than 

UST  owners  and  operators.) 
Part  11:  Repairs  to  Underground  Storage 

Tank  Systems 
Part  13:  Removal  and  Closure  of 

Underground  Storage  Tank  Systems 
Part  15:  Corrective  Action  Requirements 
Part  17:  Requirements  for  Corrosion 

Protection  Systems 

c.  Subchapter  5:  Requirements  for  Existing 
Underground  Storage  Tank  Systems 

d.  Subchapter  7:  Requirements  for  New 
Underground  Storage  Tank  Systems 

Part  1:  Design,  Construction,  and  Installation 

Requirements 
Part  3:  General  Release  Detection  Methods 

and  Service 
Part  5:  Release  Detection  Methods  and 

Devices  for  Petroleum  Underground 

Storage  Tank  Systems 

e.  Subchapter  9:  Inspections,  Testing,  and 
Monitoring 

Part  3:  Fees 

f.  Subchapter  11:  Administrative  Provisions 

g.  Subchapter  13:  Financial  Responsibility 
Requirements 

Part  1:  Applicability 

Part  3:  Definitions 

Part  5:  Amount  and  Scope  of  Coverage 

Part  7:  Financial  Assurance 

Part  9:  Financial  Test  of  Self-Insurance 

Part  11:  Guarantee 

Part  13:  Insurance  and  Risk  Retention  Group 

Coverage 
Part  15:  Surety  Bond 
Part  17:  Letter  of  Credit 
Part  19:  State  Fund  or  Other  State  Assurance 


Part  21:  Trust  Fund 

Part  23.  Standby  Trust  Fund 

Part  25:  Substitution  of  Financial  Assurance 

Mechanisms 
Part  27:  Cancellation  or  Nonrenewal 
Part  29:  Reporting 
Part  31:  Recordkeeping 
Part  33:  Drawing  on  Financial  Assurance 

Mechani.sms 
Part  35:  Release  from  Sutxhapter  11 

Requirements 
Part  37:  Bankruptcy  or  Other  Incapacity  of 

Owner/Operator  or  F*rovider  of  Financial 

Assurance 
Part  39:  Replenishment  of  Guarantees,  Letters 

of  Credit,  or  Surety  Bonds 

h.  Subchapter  15:  Circle  K  Settlement  Fund 

Part  1:  General  Provisions 
Part  3:  Definitions 
Part  5:  Eligibility  Requirements 
Part  7:  Reimbursement 

i.  Appendices 

Appendix  A:  Letter  From  Chief  Financial 

Officer 
Apfjendix  B:  Guarantee 
Appendix  C:  Endorsement 
Appendix  D:  Certificate  of  Insurance 
Appendix  E:  Performance  Bond 
Appendix  F:  Irrevocable  Standby  Letter  of 

Credit 
Appendix  G:  Trust  Agreement 
Appendix  H:  Certification  of  Financial 

Responsibility 
Appendix  I:  Certification  of  Valid  Claim 
Appendix  J:  Soil  and  Groundwater 

Remediation  Index 
Appendix  K:  Soil  Cleanup  Levels 
Appendix  L:  Mean  Annual  Precipitation 
Appendix  M:  Hydrologically  Sensitive  Area 
Appendix  N:  Field  Cita,tion  Fines 

2.  Oklahoma  Annotated  Code,  Chapter  27: 
Indemnity  Fund 

a.  Subchapter  1:  General  Provisions 

§165:27-1-1  Purpose 

§  165:27-1-2  Definitions 

§  165:27-1-3  Scope 

§  165:27-1-4  Authority 

§  165:27-1-5  Citation  of  Rules 

§  165:27-1-6  Prescribed  Forms 

b.  Subchapter  3:  Eligibility  Requirements 

§  165:27-3-1  Creneral  Requirements 
§  165:27-3-2  Eligible  Person 
§  165:27-3-3  Eligible  Release 

c.  Subchapter  5:  Qualifications  for 
Reimbursement 

§  165:27-5-1  Qualifications  for 

Reimbursement 
§  165:27-5-2  Application  for  Reimbursement 
§  165:27-5-3  Application  for  Supplemental 

Reimbursement 

d.  Subchapter  7:  Reimbursement 

§  165:27-7-1  Reimbursable  Expenses 
§165:27-7-2  Total  Reimbursement 
§  165:27-7-5  Methods  for  Reimbursement 
§  165:27-7-6  Conditions  for  Reimbursement 
§  165:27-7-7  E.xclusions  from 

Reimbursement 
§  165:27-7-8  Withholding  Reimbursement 

[FR  Doc.  96-522  Filed  1-17-96;  8:45  am]     ' 
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40  CFR  Part  282 

[FRL-5304-4] 

Underground  Storage  Tank  Program: 
'-;; coved  State  Program  for  Texas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA).  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  states  to  operate 
their  underground  storage  tank 
programs  in  lieu  of  the  federal  program. 
40  CFR  part  282  codifies  EPA's  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  the  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 
inspection  and  enforcement  authorities 
under  sections  9005  and  9006  of  RCRA 
subtitle  I  and  other  applicable  statutory 
and  regulatory  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  Texas'  imderground  storage  tank 
program  and  incorporates  by  reference 
appropriate  provisions  of  state  statutes 
and  regulations. 

DATES:  This  regulation  is  effective 
March  18.  1996.  unless  EPA  publishes 
a  prior  Federal  Register  notice 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
Texas'  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  February  20, 1996.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  March  18.  1996.  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
the  Docket  Clerk,  Underground  Storage 
Tank  Program,  6H-A,  U.S.  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  TX  75202- 
2733.  Comments  received  by  EPA  may 
be  inspected  in  the  public  docket, 
located  in  the  EPA  Region  6  Library 
(12th  floor)  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Fisher,  Underground  Storage  Tank 
Program,  6H-A,  U.S.  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  TX  75202- 
2733.  Phone:  (214)  665-8048. 

S-=?.;:mENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 


operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Texas  on  March  7,  1995  (60 
FR  14373).  Approval  was  effective  on  . 
April  17,  1995. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  Texas 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  Texas 
approval  under  section  9004(a),  42 
U.S.C.  6991c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  Texas  program,  and  EPA  is 
not  now  reopening  that  decision  nor 
requesting  comment  on  it. 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Texas  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Texas,  the  status  of  federally  approved 
requirements  of  the  Texas  program  will 
be  readily  discernible.  Only  those 
provisions  of  the  Texas  underground 
storage  tank  program  for  which  approval 
has  been  granted  by  EPA  will  be 
incorporated  by  reference  for 
enforcement  purposes. 

To  codify  EPA's  approval  of  Texas' 
underground  storage  tank  program,  EPA 
has  added  section  282.93  to  title  40  of 
the  CFR.  Section  282.93  incorporates  by 
reference  for  enforcement  purposes  the 
State's  statutes  and  regulations.  Section 
282.93  also  references  the  Attorney 
General's  Statement,  Demonstration  of 
Adequate  Enforcement  Procedures,  the 
Program  Description,  and  the 
Memorandum  of  Agreement,  which  are 
approved  as  part  of  the  underground 
storage  tank  program  under  subtitle  I  of 
RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA.  42  U.S.C.  6991d  and  6991e, 
and  other  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
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authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Texas 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.93  lists  those  approved  Texas 
authorities  that  would  fall  into  this 
categor\'. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope"  than  Subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.93  of  the 
codification  simply  lists  for  reference 
and  clarity  the  Texas  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not.  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope" 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  (60  FR  14373,  March  7.  1995)  to 
approve  the  Texas  underground  storage 
tank  program  and  thus  has  no  separate 
effect.  Therefore,  this  rule  does  not 
require  a  regulatory  flexibility  analysis. 
Thus,  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
impx)sed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection.  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations.  State 
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program  approval,  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  October  20. 1995. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  282  is  proposed 
to  be  amended  as  follows: 

PART  282— APPROVED 
UNCERGRGUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912,  6991c,  693ld, 

and  6991e. 

Subpart  B — Approved  State  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.93  to  read  as  follows: 

§  282.93    Texas  Stat»-Admlnistered 
Program. 

(a)  The  State  of  Texas  is  approved  to 
administer  and  enforce  an  underground 
storage  tank  program  in  lieu  of  the 
federal  program  under  Subtitle  I  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended.  42 
U.S.C.  6991  et  seq.  The  State's  program, 
as  administered  by  the  Texas  Natural 
Resource  Conservation  Commission, 
was  approved  by  EPA  pursuant  to  42 
U.S.C.  6991c  and  part  281  of  this 
Chapter.  EPA  approved  the  Texas 
program  on  March  7,  1995  and  it  was 
effective  on  April  17,  1995. 

(b)  Texas  has  primary  responsibility 
for  enforcing  its  underground  storage 
tank  program.  However,  EPA  retains  the 
authority  to  exercise  its  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  as  well  as 
under  other  statutory  and  regulatory 
provisions. 

(c)  To  retain  program  approval,  Texas 
must  revise  its  approved  program  to 
adopt  new  changes  to  the  federal 
subtitle  I  program  which  make  it  more 
stringent,  in  accordance  with  section 
9004  of  RCRA.  42  U.S.C.  6991c,  and  40 
CFR  part  281.  subpart  E.  If  Texas  obtains 
approval  for  the  revised  requirements 
pursuant  to  section  9004  of  RCRA,  42 
U.S.C.  6991c,  the  newly  approved 
statutory  and  regulatory  provisions  will 
be  added  to  this  subpart  and  notice  of 
any  change  will  be  published  in  the 
Federal  Register. 

(d)  Texas  has  final  approval  for  the 
following  elements  submitted  to  EPA  in 
Texas'  program  application  for  final 
approval  and  approved  by  EPA  on 
March  7.  1995.  Copies  may  be  obtained 
from  the  Underground  Storage  Tank 
Program,  Texas  Natural  Resource 


Conservation  Commission,  P.O.  Box 
13087,  Austin,  TX  78711-3087. 

(1)  State  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  I  of  RCRA.  42  U.S.C.  6991 
et  seq. 

(A)  Texas  Statutory  Requirements 
Applicable  to  the  Underground 
Storage  Tank  Program.  1995 

(B)  Texas  Regulatory  Requirements 

Applicable  to  the  Underground 
Storage  Tank  Program,  1995 
(ii)  The  following  statutes  and 

regulations  are  part  of  the  approved 

state  program,  although  not 

incorporated  by  refererice  herein  for 

enforcement  purposes. 

(A)  The  statutory  provisions  include: 

(1)  Texas  Water  Code,  Title  2.  Subtitle 
D.  Chapter  26— State  Water 
Administration. 

§26.013  Research,  Investigations 

§  26.014  Power  to  Enter  Property 

§  26.015  Power  to  Examine  Records 

§26.016  Enforcement  Proceedings 

§26.017  Cooperation 

§  26.019  Orders 

§  26.020  Hearing  Powers 

§  26.021  Delegation  of  Hearing  Powers 

§  26.022  Notice  of  Hearings; 

Continuance 

§  26.042  Monitoring  and  Reporting 

§26.121  Unauthorized  Discharges 

Prohibited 

§26.122  Civil  Penalty 

§  26.123  Enforcement  by  Commission 

§  26.124  Enforcement  by  Others 

§  26.125  Venue  and  Procedure 

§  26.126  Disposition  of  Civil  Penalties 

§26.136  Administrative  Penalty 

§  26.212  Criminal  Offense 

§26.213  Criminal  Penalty 

§  26.268  Penalties 

§26.353  Commission  Orders 

§  26.354  Emergency  Orders 

§  26.356  Inspections,  Monitoring,  and 

Testing 

(B)  The  regulatory  provisions  include: 

(1)  31  Texas  Administrative  Code, 
Chapter  334 — Underground  and 
Aboveground  Storage  Tanks. 

Subchapter  A:  General  Provisions 

§334.11     Enforcement 
§334.14     Memorandum  of 

Understanding  between  the 

Attorney  General  of  Texas  and  the 

Texas  Natural  Resource 

Conservation  Commission 

(2)  31  Texas  Administrative  Code, 
Chapter  337 — Enforcement. 

{/)  Subchapter  A:  Enforcement 
Generally. 

§337.1     Enforcement  Orders 


§337.2    Hearings  on  Violations 

§337.3     Legal  Proceedings 

§337.4    Complaint  File 

§337.5    Confidentiality  of  Enforcement 

Information 
§337.6    Force  Majeure 

Ui)  Subchapter  B:  Enforcement 
Hearings. 

§337.31     Purpose 

§337.32     Remedies 

§337.33     Definitions 

§337.34    Substantial  Noncompliance 

and  Emergency  Conditions 
§337.35     Emergencies 
§  337.36    Preliminary  Enforcement 

Report 
§337.37    Notice 
§337.38    Answer 
§337.39    Commission  Action 
§  337.40    Appeals  of  Administrative 

Penalties 

(///)  Subchapter  C:  Water  Rights 
Enforcement. 

§337.51     Show-Cause  Enforcement 

Procedures 
§337.52     Notice 
§337.53    Enforcement  of  Commission 

Orders 
§337.54    Enforcement 

(3)  31  Texas  Administrative  Code, 
Chapter  265 — Procedures  Before  Public 
Hearing. 

§265.1     Initial  Pleadings 

§  265.2    Executive  Director  Forwards 

Initial  Pleadings  to  the  Commission 
§  265.3    Acceptance  for  Filing 
§  265.4    Affidavit  of  Publication 
§  265.5    Effect  of  Failure  to  Furnish 

Affidavit 
§  265.6    Conference  Before  Hearing 
§  265.7    Recordation  of  Conference 

Action 
§  265.8    Prefiled  Testimony  and 

Exhibits 
§  265.9    Written  Protest 
§265.10    Discovery 
§265.11    Forms  of  Discovery 
§  265.12    Scope  of  Discovery 
§265.13    Exceptions 
§  265.14    Protective  Orders 
§  265.15    Duty  to  Supplement 
§265.16    Discovery  of  Documents  and 

Things 
§  265.1 7    Interrogatories  to  Parties 
§265.18    Admission  of  Facts  and 

Genuineness  of  Document 
§  265.19    Requests  for  Requests  for 

Information 
§  265.20  Sanctions  for  Failure  to 

Comply  with  Discovery  Ruling 

(4)  31  Texas  Administrative  Code. 
Chapter  267 — Procedures  During  Public 
Hearing. 

§267.1    Designation  of  Parties 
§  267.2    Statutory  Parties 


§  267.3    Rights  of  Parties  at  the  Hearing 

§  267.4    Persons  Not  Parties 

§  267.5    Effect  of  Postponement 

§  267.6    Furnishing  Copies  of  Pleadings 

§267.7    Conference  During  Hearing 

§  267.8    Recordation  of  Hearing 

Conference  Action 
§  267.9    Agreements  to  be  in  Writing 
§  267.10    Rulings  in  Commission 

Evidentiary  Hearings 

§  267.12    Alignment  of  Participants 
§  267.13    General  Admissibility  of 

Evidence 
§267.14    Objections 
§  267.15     Interlocutory  Appeals 
§267.16    Cross-Examination  of 

Witnesses 
§267.17     Stipulation 
§267.18     Exhibits 
§  267.19    Copies  of  Exhibits 
§  267.20    Abstracts  of  Documents 
§267.21     Excluding  Exhibits 
§267.22    Official  Notice 
§  267.23    Parties  to  be  Informed  of 

Material  Officially  Noticed 
§267.24    Continuance 
§  267.25     Oral  Argument 
§  267.26    Submittal  of  Findings  of  Fact 

and  Conclusions  of  Law 

(5)  31  Texas  Administrative  Code. 
Chapter  273 — Procedures  After  Final 
Decision. 

§  273.1    Motion  for  Rehearing 

§  273.2     Reply  to  Motion  for  Rehearing 

§  273.3    Granting  of  Motion  for 

Rehearing 
§  273.4    Modification  of  Time  Limits 
§273.5     Decision  Final  and  Appealable 
§  273.6     Appeal 
§273.7    The  Record 
§  273.8    Costs  of  Record  on  Appeal 

(iii)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  federal  program,  are  not 
part  of  the  approved  program,  and  are 
not  incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  Texas  Water  Code,  Title  2,  Subtitle 
D,  Chapter  26— State  Water 
Administration. 

(I)  Subchapter  I:  Underground  and 
Aboveground  Storage  Tanks. 

§  26.341    Purpose  (Insofar  as  it  applies 

to  aboveground  storage  tanks.) 
§  26.342    Definitions  (Insofar  as  (10) 

and  (12)  apply  to  aboveground 

storage  tanks.) 
§  26.344    Exemptions  (Insofar  as  (a), 

(d),  and  (f)  apply  to  aboveground 

storage  tanks.) 
§  26.3441     Aboveground  Storage  Tanks 

(Insofar  as  it  applies  to  aboveground 

storage  tanks.) 
§  26.345     Administrative  Provisions 

(Insofar  as  (a)  and  (e)  apply  to 

aboveground  storage  taiiks.) 


§  26.346     Kegisiration  Kequirements 

(Insofar  as  (a)  applies  to 

aboveground  storage  tanks.) 
§  26.349    Reporting  of  Releases  and 

Corrective  Action  (Insofar  as  (a) 

applies  to  aboveground  storage 

tanks.) 
§  26.351    Corrective  Action  (Insofar  as 

it  applies  to  aboveground  storage 

tanks.) 
§  26.3511     Connective  Action  by  the 

Commission  (Insofar  as  it  applies  to 

aboveground  storage  tanks.) 
§  26.3514    Limits  on  Liability  of  Lender 

(Insofar  as  it  applies  to  aboveground 

storage  tanks.) 
§26.3515     Limits  on  Liability  of 

Corporate  Fiduciary  (Insofar  as  it 

applies  to  aboveground  storage 

tanks.) 
§  26.355     Recovery  of  Costs  (Insofar  as 

it  applies  to  aboveground  storage 

tanks.) 
§  26.358    Storage  Tank  Fund:  Fees 

(Insofar  as  it  applies  to  aboveground 

storage  tanks.) 

(B)  31  Texas  Administrative  Code, 
Chapter  334 — Underground  and 
Aboveground  Storage  Tanks. 

(1)  Subchapter  A:  General  Provisions. 

(/)  Insofar  as  §  334.1(a)(1),  (c),  and 
(d)(2)  apply  to  aboveground  storage 
tanks. 

[ii]  Insofar  as  §  334.3(b)  applies 
release  reporting  and  corrective  action 
requirements  to  certain  hydraulic  lift 
tanks  that  are  exempt  under  the  federal 
program. 

(///)  Insofar  as  §  334.4  does  not 
exclude  airport  hydrant  fuel  distribution 
systems  and  UST  systems  with  field- 
constructed  tanks;  excludes  only  sumps 
less  than  110  gallons,  as  opposed  to  all 
tanks;  and  does  not  provide  a  release 
detection  deferral  for  UST  systems  that 
store  fuel  solely  for  use  by  emergency 
power  generators. 

(/v)  Insofar  as  §  334.4  subjects 
wastewater  treatment  tank  systems  that  - 
are  deferred  in  the  federal  rules  to  the 
registration,  general  operating 
requirements,  and  corrective  action 
requirements. 

(v)  Insofar  as  §  334.4  requires  USTs 
that  store  radioactive  substances  or  are 
part  of  a  nuclear  power  plant  to  comply 
with  registration  and  general  operating 
requirements. 

(vi)  Insofar  as  §  334.4applies  release 
reporting  and  corrective  action 
requirements  to  certain  hydraulic  lift 
tanks  that  are  exempt  under  the  federal 
program. 

(2)  Subchapter  F:  Aboveground  Storage 
"Tanks  (Insofar  as  it  applies  to 
aboveground  storage  tanks) 

§  334.121    Purpose  and  Applicability 
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§334.122    Definitions 
§  334. 1 23     Statutory  Exemptions 
§334.124    Commission  Exclusions 
§334.125    General  Prohibitions  and 

Requirements 
§334.126    Installation  Notification 
§334.127    Registration 
§  334.128    Annual  Facility  Fees 
§  334.129    Release  Reporting  and 

Corrective  Action 
§331.130    Reporting  and 

Recordkeeping 
§334.131     Enforcement 
§334.132    Other  General  Provisions 

[3]  Subchapter  I:  Underground  Storage 
Tank  Contractor  Certification  and 
Installer  Licensing  (Insofar  as  it  applies 
to  individuals  other  than  UST  owners 
and  operators) 

§  334.401     Certificate  of  Registration  for 

UST  Contractor 
§  334.402    Application  for  Certificate  of 

Registration 
§  334.403     Issuance  of  Certificate  of 

Registration 
§  334.404     Renewal  of  Certificate  of 

Registration 
§  334.405    Denial  of  Certificate  of 

Registration 
§  334.406    Fee  Assessments  for 

Certificate  of  Registration 
§  334.407    Other  Requirements 
§  334.408    Exception  to  Registration 

Requirements 
§334.409    Revocation.  Suspension  or 

Reinstatement  of  Certification  of 

Registration  and  License 
§  334.410    Notice  of  Hearings 
§334.411     Type  of  Hearing 
§  334.412    Subchapter  I  Definitions 
§  334.413    License  for  Installers  and 

On-Site  Supervisors 
§  334.414     License  for  Installers  and 

On-Site  Supervisors 
§  334.415    License  A  and  License  B 
§  334.416    Requirements  for  Issuance  of 

License  A  and  License  B 
§  334.417     Application  for  License  A 

and  License  B 
§334.418    Notification  of  Examination 
§  334.419    License  A  and  License  B 

Examination 
§  334.420    Issuance  of  License  A  or 

License  B 
§  334.421    Renewal  of  License 
§  334.422    Denial  of  License  A  or 

License  B 
§  334.423     Fees  Assessments  for 

License  A  and  License  B 
§  334.424    Other  Requirements  for  a 

License  A  and  License  B 
§  334.425    Exceptions  to  License  A  and 

License  B  Requirements 
§  334.426    Revocation,  Suspension,  or 

Reinstatement  of  a  License  A  and 

License  B 
§  334.427     Notice  of  Hearings 
§334.428    Type  of  Hearing 


[4]  Subchapter  J:  Registration  of 
Corrective  Action  Specialists  and 
Project  Managers  for  Product  Storage 
Tank  Remediation  Projects  (Insofar  as  it 
applies  to  individuals  other  than  UST 
owners  and  operators) 

§  334.451     Applicability  of  Subchapter 

I 
§334.452     Exemptions  from 

Subchapter  J 
§  334.453     General  Requirements  and 

Prohibitions 
§  334.454     Exception  for  Emergency 

Abatement  Actions 
§  334.455     Notice  to  Owner  or  Operator 
§  334.456    Application  for  Certificate  of 

Registration  for  Corrective  Action 

Specialist 
§  334.457    Application  for  Certificate  of 

Registration  for  Corrective  Action 

Project  Manager 
§  334.458     Review  and  Issuance  of 

Certificates  of  Registration 
§334.459    Continuing  Education 

Requirements  for  Corrective  Action 

Project  Managers 
§  334.460    Renewal  of  Certificate  of 

Registration  for  Corrective  Action 

Specialist  and  Corrective  Action 

Project  Manager 
§334.461     Denial  of  Certificate  of 

Registration 
§  334.462    Other  Requirements 
§  334.463    Grounds  for  Revocation  or 

Suspension  of  Certificate  of 

Registration 
§  334.465     Procedures  for  Revocation  or 

Suspension  of  Certificate  of 

Registration 
§334.466     Reinstatement  of  a 

Certificate  of  Registration 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval  ,  signed  by  the  Attorney 
General  of  Texas  on  January  11.  1994, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et seq. 

(ii)  Letter  from  the  Attorney  General 
of  Texas  to  EPA,  January  11,  1994, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA.  42  U.S.C. 
6991  et seq. 

(3)  Demonstration  of  procedures  for 
adequate  enforcement.  The 
"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  on  April 
28.  1994.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitle  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  £my  other  material 


submitted  as  part  of  the  original 
application  on  April  28.  1994.  though 
not  incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  6  and  the  Texas  Natural 
Resource  Conservation  Commission, 
signed  by  the  EPA  Regional 
Administrator  on  January  13,  1995. 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA,  42  U.S.C.  6991 
et  seq. 

3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order  "Texas" 
and  its  listing. 

Appendix  A  to  Part  282 — State 
Requirements  Incorporated  by 
Reference  in  part  282  of  the  Code  of 
Federal  Regulations 


Texas 
(a)  The  statutory  provisions  include 

I.  Texas  Water  Code.  Title  2.  Subtitle  D, 
Chapter  26 — State  Water  Administration 

a.  Subchapter  I:  Undei-ground  and 
Aboveground  Storage  Tanks 

§  26.341     Purpose  (Except  insofar  as  it 

applies  to  aboveground  storage  tanks.) 
§  26.342     Definitions  (Except  insofar  as  (10) 

and  (12)  apply  to  aboveground  storage 

tanks.) 
§26.343     Regulated  Substances 
§  26.344    Exemptions  (Except  insofar  as  (a), 

(d).  and  (f)  apply  to  aboveground  storage 

tanks.) 
§  26.345    Administrative  Provisions  (Except 

insofar  as  (a)  and  (eT  apply  to 

aboveground  storage  tanks.) 
§26.346    Registration  Requirements  (Except 

insofar  as  (a)  applies  to  aboveground 

storage  tanks.) 
§26.347    Tank  Standards 
3  26.348  Leak  Detection  and  Record 

Maintenance 
§26.349    Reportingof  Releases  and 

Corrective  Action  (Except  insofar  as  (a) 

applies  to  aboveground  storage  tanks.) 
§  26.350    Tank  Closure  Requirements 
§  26.351     Corrective  Action  (Except  insofar 

as  it  applies  to  aboveground  storage 

tanks.) 
§  26.351 1     Corrective  Action  by  the 

Commission  (Except  insofar  as  it  applies 

to  aboveground  storage  tanks.) 
§26.3512    Owner  or  Operator 

Responsibility;  Limitations  on  Fund 

Payments  for  Corrective  Action 
§  26.3513    Liability  and  Costs:  Multiple 

Owners  and  Operators 
§  26.3514     Limits  on  Liability  of  Lender 

(Except  insofar  as  it  applies  to 

atxiveground  storage  tanks.) 


§  26. 351 5     Limits  on  Liability  of  Corporate 

Fiduciary  (Except  insofar  as  it  applies  to 

aboveground  storage  tanks.) 
§26.352    Financial  Responsibility 
§  26.355     Recovery  of  Costs  (Except  insofar 

as  it  applies  to  aboveground  storage 

tanks.) 
§  26.357    Standards  and  Rules 
§26.3571    Eligible  Owner  or  Operator 
§  26.3572    Groundwater  Protection  Cleanup 

Program 
§  26.3573    PeUoleura  Storage  Tank 

Remediation  Fund 
§26.35735    Claims  Audit 
§  26.3574    Fee  on  Delivery  of  Certain 

Petroleum  Products 
§  26.358    Storage  Tank  Fund;  Fees  (Except 

insofar  as  it  applies  to  aboveground 

storage  tanks.) 
§  26.359    L,ocal  Regulation  or  Ordinance 
(b)  The  regulatory  provisions  include 

1.  31  Texas  Administrative  Code.  Chapter 
334 — Underground  and  Aboveground 
Storage  Tanks 

a.  Subchapter  A:  General  Provisions 

§  334.1     Purpose  and  Applicability  (Except 
insofar  as  §  334.1(a)(1),  (c).  and  (d)(2) 
apply  to  aboveground  storage  tanks.) 

§334.2    'Definitions 

§  334.3    Statutory  Exemptions  (Except 
insofar  as  §  334.3(b)  applies  release 
ref)orting  and  corrective  action 
requirements  to  certain  hydraulic  lift 
tanks  that  are  exempt  under  the  federal 
program.) 

§  334.4  Commission  Exclusions  (Except 
insofar  as  §  334.4;  (1)  Does  not  exclude 
airport  hydrant  fuel  distribution  systems 
and  UST  systems  with  field-constructed 
tanks;  excludes  only  sumps  less  than  110 
gallons,  as  opposed  to  all  tanks;  and  does 
not  provide  a  release  detection  deferral 
for  UST  systems  that  store  fuel  solely  for 
use  by  emergency  power  generators;  (2) 
Subjects  wastewater  treatment  tank 
systems  that  are  oeferred  in  the  federal 
rules  to  the  registration  requirements, 
general  operating  requirements,  and 
corrective  action  requirements;  (3) 
Requires  USTs  that  store  radioactive 
substances  or  are  part  of  a  nudear  power 
plant  to  comply  with  registration  and 
general  operating  requirements;  and  (4) 
Applies  release  reporting  and  corrective 
action  requirements  to  certain  hydraulic 
lift  tanks  that  are  exempt  under  the 
federal  program.) 

§334.5    General  Prohibitions 

§334.6    Construction  Notification 

§334.7    Registration 

§334.8    Certification 

§  334.9    Seller's  Disclosure 

§  334.10    Reporting  and  Recordkeeping 

§  334.12    Other  General  Provisions 

2.  Subchapter  B:  Underground  Storage  Tank 
Fees 

§  334.21     Fee  Assessment 
§  334.22    Failure  to  Make  Payment 
§  334.23    Disposition  of  Fees,  Interest  and 
Penalties 

3.  Subchapter  C:  Technical  Standards 

§334.41     Applicability 

§  334.42    General  Standards 


§334.43    Variances  and  Alternativu 

Procedures 
§334.44     Implementation  Schedules 
§  334.45    Technical  Standards  for  New  UST 

Systems 
§  334.46    Installation  Standards  for  New 

UST  Systems 
§  334.47    Technical  Standards  for  Existing 

UST  Systems 
§334.48    General  Operating  and 

Management  Requirements 
§  334.49    Corrosion  Protection 
§  334.50    Release  Detection 
§  334.51    Spill  and  Overfill  Prevention  and 

Control 
§  334.52     UST  System  Repairs  and  Relining 
§334.53     Reuse  of  Used  Tanks 
§  334.54    Temporary  Removal  from  Service 
§  334.55    Permanent  Removal  from  Service 

4.  Subchapter  D:  Release  Reporting  and 
Corrective  Action 


§334.71     Applicability 

§  334.72     Reporting  of  Suspected  Releases 

§  334.73     Investigation  Due  to  Off-Site 

Impacts 
§  334.74    Release  Investigation  and 

Confirmation  Steps 
§  334.75    Reporting  and  Cleanup  of  Surface 

Spills  and  Overfills 
§  334.76    Initial  Response  to  Releases 
§  334.77    Initial  Abatement  Measures  and 

Site  Check 
§334.78    Initial  Site  Characterization 
§334.79    Free  Product  Removal 
§  334.80    Investigation  for  Soil  and 

Groundwater  Cleanup 
§^334.81    Corrective  Action  Plan 
§334.82     Public  Participation 
§334.83    Emergency  Orders 
§  334.84    Corrective  Action  by  the 

Commission 
§  334.85    Management  of  Wastes 

5.  Subchapter  E:  Financial  Responsibility 

§334.91     Applicability 

§  334.92    Compliance  Dates 

§  334.93    Amount  and  Scope  of  Required 

Financial  Responsibility 
§  334.94     Allowable  Mechanisms  and 

Combinations  of  Mechanisms 
§  334.95    Financial  Test  of  Self-Insurance 
§334.96    Guarantee 
§  334.97    Insurance  and  Risk  Retention 

Group  Coverage 
§  334.98    Surety  Bond 
§334.99    Letter  of  Credit 
§334.100    Trust  Fund 
§334.101     Standby  Trust  Fund 
§334.102     Substitution  of  Financial 

Assurance  Mechanisms  by  Owner  or 

Operator 
§  334.103    Cancellation  or  Nonrenewal  by  a 

Provider  of  Financial  Assurance 
§  334.104     Reporting  by  Owner  or-Operator 
§334.105    Financial  Assurance 

Recordkeeping 
§  334.106    Drawing  on  Financial  Assurance 

Mechanisms 
§  334.107    Release  from  the  Requirements 
§  334.108    Bankruptcy  or  Other  Incapacity  of 

Owner  or  Operator  of  Provider  of 

Financial  Assurance 
334.109    Replenishment  of  Guarantees. 

Letters  of  Credit,  or  Surety  Bonds 


§ 


Program 

§  334.301     Applicability  of  this  Subchapter 

§334.302    General  Conditions  and 

Limitations  Regarding  Reimbursement —  » 
Interim  Period 

§  334.303    Time  to  File  Application- 
Interim  Period 

§  3  34 .  304    Who  May  File  Application- 
Interim  Period 

§  334.305    Where  and  How  Documents  Must 
Be  Filed — Interim  Period 

§334.306    Form  and  Contents  of      " 
Application — Interim  Period 

§334.307    Technical  Information 
Required — Interim  Period 

§  334.308    Allowable  Costs  and  Restrictions 
on  Allowable  Costs — Interim  Period 

§334.309    Reimbursable  Costs— Interim 
Period 

§  334.310    Requirements  for  Eligibility- 
Interim  Period 

§334.311     Determining  the  Numtjer  of 
Occurrences — Interim  Period 

§334.312    Owner/Operator  Contribution 

§  334.313    Review  of  Application  by 
Executive  Director — Interim  Period 

§  334.314    Executive  Director's  Fund 
Payment  Report — Initial  Period 

§334.315    Protest  of  Fund  Payment  Report- 
Interim  Period 

§  334.316    Formal  Petition— Interim  Period 

§334.317    Hearing  by  the  Commission— 
•  Interim  Period 

§  334.318    Recovery  of  Costs — Interim 
Period 

§  334.319    Administrative  Penalties  and 
Other  Actions — Initial  Period 

§  334.320    Responsibilities  of  Owners  and 
-     Operators — Interim  Period 

§334.321    Corrective  Action  by  the 
Commission — Interim  Period 

§  334.322    Subchapter  H  Definitions 

7.  Subchapter  K:  Petroleum  Substance  Waste 

§334.481     Definitions 
§  334.482    General  Prohibitions 
§  334.483    Disposal  by  Generator 
§  334.484    Registration  Required  for 

Petroleum-Substance  Waste  Storage  or 

Treatment  Facilities 
§  334.485    Authorization  for  Class  C  and 

Class  D  Facilities 
§334.486    Exemptions 
§  334.487    Nottfication  and  Mobilization 

Requirements  for  Class  B  Facilities 
§  334.488    Effect  on  Existing  Facilities 
§  334.489    Notice  to  Owners  and  Operators 
§334.490    Public  Notice 
§  334.491    Public  Meetings  for  Class  A 

Facilities 
§  334.492    Closure  and  Facility  Expansion 
§  334.493     Location  Standards  for  Class  A 

Petroleum-Substance  Waste  Storage  or 

Treatment  Facilities 
§  334.494    Shipping  Procedures  Applicable 

to  Generators  of  Petroleum-Substance 

Waste 
§  334.495    Recordkeeping  and  Reporting 

Procedures  Applicable  to  Generators 
§  334.496  Shipping  Requirements  Applicable 

to  Transporters  of  Petroleum-Sub«tance 

Waste 
§  334.497    Shipping  Requirements 

Applicable  to  Owners  or  Operators  of 

Storage  Treatment  or  Disposal  Facilities 
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§  334.498    Recordkeeping  Requirements 

Applicable  to  Owners  or  Operators  of 

Storage  Treatment  or  Disposal  Facilities 
§  334.499    Additional  Reports 
§  334.500    Design  and  Operating 

Requirements  of  Stockpiles  and  Land 

Surface  Treatment  Units 
S  334.501     Reuse  of  Petroleum-Substance 

Waste 
§334.502    Contaminant  Assessment 

Program  and  Corrective  Action 
§  334.503    Security 
§334.504    Contingency  Plan 
§  334.505     Emergency  Procedures 
§334.506    Closure  Requirements  Applicable 

to  Class  A  and  Class  B  Facilities 
§  334.507    General  Requirements  for 

Financial  Assurance 
§334.508    Mechanisms- for  Financial 

Assurance 
§  334.509    Liability  Requirements  for  Class 

A  and  B  Facilities 
§334.510     Incapacity  of  Owners  or 

Operators,  Guarantors,  or  Financial 

Institutions 

8.  Subchapter  L:  Overpayment  Prevention 

§  334.530    Purpose  and  Applicability  of  the 

Subchapter 
§  334.531     Responsibility  of  Recipients  of 

Money  from  the  PSTR  Fund  and  Persons 

Paid  by  Recipients  of  Money  from  the 

PSTR  Fund 
§334.532     Payments 
§334.533     Audits 
§  334.534     Notice  of  Overpayment 
§  334.535    Objections  to  the  Notice  of 

Overpayment  and  Formal  Petition  for 

Hearing 
§  334.536  Hearing  by  the  Commission 
§  334.537     Failure  to  Return  Overpayment  or 

Cooperative  with  Audit  or  Investigation 
§  334.538    Administrative  Penalties  and 

Other  Actions 

9.  Subchapter  M:  Reimbursable  Cost 
Guidelines  for  the  Petroleum  Storage  Tank 
Reimbursement  Program 

§  334.560    Reimbursable  Cost  Guidelines 
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Dtr  ~  m:.nt  of  transportation 

National  Highway  Traffic  Safety 

^::"-inistration 

49  CFR  Part  541 

[Docket  No.  95-63;  Notice  04] 

RIN2127-AE92 

i=^inal  Ttieft  Data;  Motor  Vehicle  Theft 
'^'■evention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation.    /. 
ACTION:  Publication  of  final  theft  data. 

SUMMARY:  This  document  publishes  the 
nal  data  on  thefts  of  model  year  (MY) 
1993  passenger  motor  vehicles  that 


occurred  in  calendar  year  (CY)  1993. 
The  final  1993  theft  data  indicate  a 
decrease  in  the  vehicle  theft  rate  when 
compared  to  the  theft  rate  experienced 
in  CY/MY  1992.  The  final  theft  rate  for 
MY  1993  passenger  vehicles  stolen  in 
calendar  year  1993  decreased  to  3.98 
thefts  per  thousand  vehicles  produced. 
Publication  of  these  data  fulfills 
NHTSA's  statutory  obligation  to 
periodically  obtain  accurate  and  timely 
theft  data,  and  publish  the  information 
for  review  and  comment.  The  data  was 
calculated  for  informational  purposes 
only. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 
SW,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
Her  fax  number  is  (202)  493-2739. 
SUPPt-EMENTARY  INFORMATION:  NHTSA 
administers  a  program  for  reducing 
motor  vehicle  theft.  The  central  feature 
of  this  program  is  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard,  49 
CFR  Part  541.  The  standard  specifies 
performance  requirements  for  inscribing 
and  affixing  vehicle  identification 
numbers  (VINs)  onto  certain  major 
original  equipment  and  replacement 
parts  of  high-theft  lines  of  passenger 
motor  vehicles. 

The  agency  is  required  by  49  U.S.C. 
33104(b)(4)  to  periodically  obtain,  from 
the  most  reliable  source,  accurate  and 
timely  theft  data,  and  publish  the  data 
for  review  and  comment.  To  fulfill  this 
statutory  mandate,  NHTSA  has 
published  theft  data  annually  since 
1983/84.  Continuing  to  fulfill  the 
§  33104(b)(4)  mandate,  this  document 
reports  the  final  theft  data  for  CY  1993, 
the  most  recent  calendar  year  for  which 
data  are  available. 

In  calculating  the  1993  theft  rates, 
NHTSA  followed  the  same  procedures  it 
used  in  calculating  the  MY  1992  theft 
rates.  (For  1992  theft  data  calculations, 
see  60  FR  1824,  January  5,  1995).  As  in 
all  previous  reports,  NHTSA's  data  were 
based  on  information  provided  to 
NHTSA  by  the  National  Crime 
Information  Center  (NCIC)  of  the 
Federal  Bureau  of  Investigation.  The 
NCIC  is  a  government  system  that 
receives  vehicle  theft  information  from 
nearly  23,000  criminal  justice  agencies 
and  other. law  enforcement  authorities 
throughout  the  United  States.  The  NCIC 
data  also  include  reported  thefts  of  self- 
insured  and  uninsured  vehicles,  not  all 
of  which  are  reported  to  other  data 
sources. 

The  1993  theft  rate  for  each  vehicle 
line  was  calculated  by  dividing  the 
number  of  reported  thefts  of  MY  1993 
vehicles  of  that  line  stolen  during 


calendar  year  1993,  by  the  total  number 
of  vehicles  in  that  line  manufactured  for 
MY  1993,  as  reported  to  the 
Environmental  Protection  Agency. 

The  final  1993  theft  data  snow  a 
decrease  in  the  vehicle  theft  rate  when 
compared  to  the  theft  rate  experienced 
in  CY/MY  1992.  The  final  theft  rate  for 
MY  1993  passenger  vehicles  stolen  in 
CY  1993  decreased  to  3.98  thefts  per 
thousand  vehicles  produced,  a  decrease 
of  7.7  percent  from  the  rate  of  4.31  thefts 
per  thousand  vehicles  experienced  by 
MY  1992  vehicles  in  CY  1992.  For  MY 
1993  vehicles,  out  of  a  total  of  213 
vehicle  lines,  97  lines  had  a  theft  rate 
higher  than  3.5826  per  thousand 
vehicles,  the  established  median  theft 
rate  for  MYs  1990/1991.  (See  59  FR 
12400,  March  16,  1994).  Of  the  97 
vehicle  lines  with  a  theft  rate  higher 
than  3.5826,  76  are  passenger  car  lines, 
17  are  multipurpose  passenger  vehicle 
lines,  and  4  are  light-duty  truck  lines. 

On  Tuesday,  September  12,  1995, 
NHTSA  published  the  preliminary  theft 
rates  for  CY  1993  passenger  motor 
vehicles  in  the  Federal  Register  (60  FR 
47429).  The  agency  tentatively  ranked 
each  of  the  MY  1993  vehicle  lines  in 
descending  order  of  theft  rate.  The 
public  was  requested  to  comment  on  the 
accuracy  of  the  data,  and  to  provide 
final  production  figures  for  individual 
vehicle  lines.  In  response  to  the 
September  1995  notice,  the  agency 
received  written  comments  from  Ford 
Motor  Company  (Ford),  General  Motors 
Corporation  (GM),  and  Mercedes-Benz 
of  North  America,  Inc.  (Mercedes-Benz). 
In  its  comments,  all  three  manufacturers 
provided  corrected  production  figures 
for  their  vehicle  line^.  (The  written 
corrections  are  available  at  the  docket 
number  cited  at  the  beginning  of  this 
notice.)  The  updated  production  figures 
from  those  manufacturers  affected  the 
theft  rates  of  the  vehicle  lines  of  each 
manufacturer  as  follows:  The  Ford 
Taurus,  E150  Van,  F150  Pickup  Truck, 
and  Mercury  Capri  have  been  amended. 
In  addition,  the  General  Motors  Geo 
Metro  and  Tracker  are  revised. 
Likewise,  the  Mercedes-Benz  124  (E- 
Class),  129  (SL-Class),  140  (S-Class),  and 
201  have  also  been  revised. 

The  agency  used  all  written 
comments  to  make  the  necessary 
adjustments  to  its  data.  As  a  result  of  the 
adjustments,  the  final  theft  rate  and 
ranking  of  the  vehicle  lines  changed 
from  those  published  in  the  September 
1995  notice.  The  Ford  E150  Van 
previously  ranked  at  No.  37,  with  a  theft 
rate  of  6.4963,  is  now  ranked  at  No.  26, 
urith  a  theft  rate  of  7.5873;  the  Ford 
F150  Pickup  Truck  previously  ranked  at 
No.  195,  with  a  theft  rate  of  0.6147,  is 
now  ranked  at  No.  159,  with  a  theft  rate 


of  1.9652;  the  Ford  Mercury  Capri 
previously  ranked  at  No.  116.  with  a 
theft  rate  of  3.1364,  is  now  ranked  at 
No.132,  with  a  theft  rate  of  2.7083;  the 
Ford  Taurus  previously  ranked  at  No. 
136.  with  a  theft  rate  of  2.5996.  remains 
at  No.  136,  with  a  theft  rate  of  2.4923; 
the  General  Motors  Geo  Tracker 
previously  ranked  at  No.  29,  with  a  theft 
rate  of  7.3293.  remains  at  No.  29  with 
a  theft  rate  of  7.3383;  the  General 
Motors  Geo  Metro  previously  ranked  at 
No.  129,  with  a  theft  rate  of  2.8258,  is 
now  ranked  at  No.  134,  with  a  theft  rate 


of  2.5975;  the  Mercedes-Benz  124  line 
(E-Class)  previously  ranked  at  No. 179, 
with  a  theft  rate  of  1.3839,  is  now 
ranked  at  No.  174.  with  a  theft  rate  of 
1.5325;  the  Mercedes-Benz  129  line  (SL- 
Class)  previously  ranked  No.  3  with  a 
theft  rate  of  19.2308,  is  now  ranked  No. 
71,  with  a  theft  rate  of  4.6425;  the 
Mercedes-Benz  140  line  (S-Class), 
previously  ranked  at  No.  30,  with  a  theft 
rate  of  7.2457,  is  now  ranked  at  No.  65, 
with  a  theft  rate  of  4.9328;  and  the 
Mercedes-Benz  201  line,  previously 
ranked  at  No.  73,  with  a  theft  rate  of 


4.5638,  is  now  ranked  at  No.  152,  with 
a  theft  rate  of  2.1154; 

The  following  list  represents 
NHTSA's  final  calculation  of  theft  rates 
for  all  1993  passenger  motor  vehicle 
lines.  This  list  is  intended  to  inform  the 
public  of  calendar  year  1993  motor 
vehicle  thefts  of  model  year  1993 
vehicles,  and  does  not  have  any  affect 
on  the  obligations  of  regulated  parties 
under  49  U.S.C.  Chapte^r  331,  Theft 
Prevention. 


Theft  Rates  of  Model  Year  1993  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1993 

Manufacturer 

Make/Model 
(line) 

Thefts 
1993 

Production 

(mfr's) 

1993 

1993  (per  1,000 
Vehicles  Pro- 
duced) Theft 
Rate 

1.  MITSUBISHI  

2.  CHRYSLER  CORP  

MONTERO  

LEBARON  COUPE/CONVERTIBLE  

296 

631 

1,935 

48 

89 
115 
604 
600 

16 

394 

235 

1,272 

98 
714 

17 

98 
367 
187 
843 

37 
353 
543 
125 
300 
459 

60 
2,290 
243 
258 
421 
184 
294 

83 
2,312 

67 
260 

68 
830 
764 

61 
131 

10 
1 
684 
190 
9 
205 
733 

29 
731 

29 
197 
471 

11,221 

26,789 

110,616 

2,991 

6,235 

8,300 

49,61 1 

59,749 

1,612 

41.215 

24,846 

135,272 

10,465 

76,503 

1,910 

11,282 

42,257 

22,123 

102.186 

4,517 

43,412 

67,075 

15,452 

37,488 

59,412 

7.908 

304.032 

32.480 

35.158 

58.401 

26.442 

42,632 

12.266 

345,277 

10,035 

40,613 

10,695 

130,991 

120,599 

9,671 

20,852 

1,600 

163 

113,596 

32,168 

1,544 

36,169 

129,854 

5,245 

132.616 

5.376 

36.832 

88.087 

26.3791 
23  5544 

3.  FORD  MOTOR  CO  

MUSTANG  

CABRIOLET  

IMPERIAL  

300ZX 

PLYMOUTH  ACCLAIM   

17  4929 

4.  VOLKSWAGEN  

5.  CHRYSLER  CORP  

16.0481 
14.2743 

6.  NISSAN  

7.  CHRYSLER  CORP  

13.8554 
12  1747 

8.  CHRYSLER  CORP  

PLYMOUTH  SUNDANCE  

10  0420 

9.  MITSUBISHI  

10.  NISSAN  

11.  MITSUBISHI 

12.  GENERAL  MOTORS  

PRECIS  

PATHFINDER  

DIAMANTE 

OLDSMOBILE  CUTLASS  CIERA  

9.9256 
9.5596 
9.4583 
9.4033 

13.  GENERAL  MOTORS  

OLDSMOBILE  SILHOUETTE  APV  

9  3645 

14.  CHRYSLER  CORP  

DODGE  SPIRIT 

9.3330 

15.  NISSAN  NX  

COUPE  „ 

GALANT/SIGMA  

4-RUNNER 

PRELUDE  

DODGE  SHADOW  

8.9005 

16.  MITSUBISHI 

17.  TOYOTA  

18.  HONDA  

19.  CHRYSLER  CORP  r.. 

8.6864 
8.6850 
8.4527 
8.2497 

20.  NISSAN  

INFINITI  Q45  

8.1913 

21.  GENERAL  MOTORS  

GMC  JIMMY  S-15  

8.1314 

22.  NISSAN 

23.  HYUNDAI  

24.  HONDA/ACURA 

25.  CHRYSLER  CORP  

MAXIMA   

SONATA  

LEGEND  

JEEP  WRANGLER 

8.0954 
8.0896 
8.0026 
7.7257 

26.  FORD  MOTOR  CO  

El 50  VAN 

7.5873 

27.  HONDA  

28.  CHRYSLER  CORP  

ACCORD  

LEBARON  SEDAN  

7.5321 
7.4815 

29.  GENERAL  MOTORS  

GEO  TRACKER  ■. 

7.3383 

30.  CHRYSLER  CORP  

DODGE  DYNASTY  

7.2088 

31.  GENERAL  MOTORS  

PONTIAC  TRANS  SPORT  APV  

6.9586 

32.  HYUNDAI  

33.  MITSUBISHI 

34.  CHRYSLER  CORP  

^EXCEL  

3000GT  

JEEP  CHEROKEE  

6.8962 
6.7667 
6.6961 

35.  MAZDA 

36.  GENERAL  MOTORS  

RX-7 

CHEVROLET  LUMINA  APV 

6.6766 
6.4019 

37.  HONDA/ACURA 

38.  NISSAN  

39.  GENERAL  MOTORS  

VIGOR  

SENTRA  

BUICK  CENTURY  

6.3581 
63363 
6.3350 

40.  GENERAL  MOTORS  

OLDSMOBILE  BRAVADA  

63075 

41.  CHRYSLER  CORP  

NEW  YORKER  SALON   

62824 

42.  PORSCHE   

911  

6.2500 

43.  PORSCHE   

44.  FORD  MOTOR  CO 

928 

LINCOLN  TOWN>CAR  

6.1350 
6.0213 

45.MITSUBISHI 

46.  ISUZU   

47.  HYUNDAI  

48.  FORD  MOTOR  CO 

MIRAGE  

STYLUS 

ELANTRA  

THUNDERBIRD  

MR2  

CHEVROLET  BLAZER  S-10  

5.9065 
5.8290 
5.6678 
5.6448 

49.  TOYOTA   

50  GENERAL  MOTORS  

5.5291 
5.5122 

51.  CHRYSLER  CORP  

DODGE  B150  RAMCHARGER/VAN  

5.3943 

52.  HONDA/ACURA 

53.  GENERAL  MOTORS  

INTEGRA  

PONTIAC  SUNBIRD 

5.3486 

5.3470 

i" 
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Theft  Rates  of  Model  Year  1993  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1993— Continued 


Manufacturer 


UMI 


54.  ISUZU   

55.  BMW  

56.  general  motors 

57.  MITSUBISHI 

58.  BMW  

59.  SUZUKI  

60.  GENERAL  MOTORS 

61.  GENERAL  MOTORS 

62.  VOLKSWAGEN 

63.  NISSAN  _ 

64.  GENERAL  MOTORS 

65.  MERCEDES-BENZ  .. 

66.  HYUNDAI  

67.  GENERAL  MOTORS 

68.  NISSAN  

69.  NISSAN  

70.  GENERAL  MOTORS 

71.  MERCEDES-BENZ  .. 

72.  GENERAL  MOTORS 

73.  MITSUBISHI  

74.  CHRYSLER  CORP  .. 

75.  PORSCHE   

76.  GENERAL  MOTORS 

77.  MITSUBISHI  

78.  FORD  MOTOR  CO  .. 

79.  TOYOTA   

80.  NISSAN  

81 .  TOYOTA  

82.  FORD  MOTOR  CO  .. 

83.  FORD  MOTOR  CO  .. 

84.  GENERAL  MOTORS 

85.  SUBARU  

86.  BMW  , 

87   FORD  MOTOR  CO  .., 

88.  MAZDA  , 

89  GENERAL  MOTORS 

90.  GENERAL  MOTORS 

91.  TOYOTA   

92.  GENERAL  MOTORS 

93.  VOLKSWAGEN  .-.., 

94.  FORD  MOTOR  CO  ... 
95  GENERAL  MOTORS 

96.  FORD  MOTOR  CO  ... 

97.  GENERAL  MOTORS 

98  MAZDA  

99.  TOYOTA  

100.  TOYOTA   

101.  TOYOTA   

1Q2.  SUZUKI  

103.  BMW  

104.  SUZUKI  

105.  VOLKSWAGEN 

106.  CHRYSLER  CORP  ... 

107.  TOYOTA   

108.  CHRYSLER  CORP  ... 

109.  GENERAL  MOTORS 

110.  GENERAL  MOTORS 

111.  HONDAyACURA 

112.  GENERAL  MOTORS 

113.  FORD  MOTOR  CO  ... 

114.  CHRYSLER  CORP  ... 

115.  TOYOTA  

116.  CHRYSLER  CORP  ... 

117.  GENERAL  MOTORS 

118.  MAZDA  

119.  TOYOTA   

120.  MAZDA 

121.  HONDA  

122.  ISUZU  ...., 


Theft  Rates  of  model  Year  1993  Passenger  Motor  Vehicles  Stolen  in  Calendar  Year  1993 — Continuea 


Make/Model 
(line) 


AMIGO 

5 

CHEVROLET  BERETTA 

EXPO 

3 

SWIFT  

CHEVROLET  SPORTVAN  G-10 

CADILLAC  DEVILLE/SIXTY  SPECIAL 

CORRADO  

240SX 

CHEVROLET  CORVETTE  

140  (S-CLASS)  

SCOUPE   

CHEVROLET  CORSICA  

ALTIMA  

PICKUP  TRUCK 

GMC  RALLY  SPORTVAN  

129  (SL-CLASS) 

PONTIAC  GRAND  PRIX  

ECLIPSE   

DODGE  STEALTH  

968 

PONTIAC  LEMANS 

PICKUP  TRUCK  

LINCOLN  MARK  Vlll  

CELICA  

INFINITI  J30  

SUPRA  

MERCURY  TOPAZ  

TEMPO  

CHEVROLET  CAVALIER  

LOYALE  

8 

MERCURY  COUGAR 

929  

CHEVROLET  ASTRO  

PONTIAC  GRAND  AM  

COROLLA/COROLLA  SPORT 

GEO  STORM   

FOX  

FESTIVA  

BUICK  SKYLARK  

PROBE  

SATURN  SC ; 

B  SERIES  PICKUP  

PASEO  

LEXUS  SC 

LEXUS  LS  

SAMURAI  

7 

SIDEKICK  

PASSAT  

DODGE  DAYTONA  

CAMRY  

NEW  YORKER  5TH  AVE  

GMC  SAFARI  

CHEVROLET  S-10  PICKUP   

NSX  

OLDSMOBILE  ACHIEVA  

LINCOLN  CONTINENTAL   

DODGE  CARAVAN/GRAND  

LEXUS  GS   

PLYMOUTH  VOYAGER/GRAND 

CADILLAC  ALLANTE  , 

323/PROTEGE  

TERCEL  

NAVAJO 

CIVIC  

RODEO 


Thefts 
1993 


Production 
(mfr's) 
1993 


1993  (per  1,000 
Vehicles  Pro- 
duced) Theft 
Rate 


41 

7.684 

5.3358 

74 

13.975 

5.2952 

194 

36,925 

5.2539 

58 

11.158 

5.1981 

209 

40.552 

5  1.5-39 

55 

10.689 

5.1455 

11 

2.173 

5.0621 

634 

125.391 

5.0562 

14 

2.786 

5.0251 

107 

21,471 

4.9835 

103 

20.764 

4.9605 

80 

16.218 

4.9328 

56 

1 1 ,377 

4.9222 

628 

127.933 

4.9088 

480 

99.404 

4.8288 

541 

112.552 

4.8067 

5 

1.073 

4.6598 

15 

3.231 

4.6425 

491 

107.000 

4.5888 

247 

54.670 

4.5180 

64 

14.516 

4.4089 

4 

911 

4.3908 

33 

7.550 

4.3709 

39 

8.925 

4.3697 

135 

30,964 

4.3599 

121 

27.794 

4.3535 

81 

18.785 

4.3120 

12 

2.850 

4.2105 

314 

76,115 

4.1253 

853 

208,382 

4.0934 

962 

235,319 

4.0881 

48 

11,914 

4.0289 

3 

753 

3.9841 

316 

79,780 

3.9609 

61 

15,651 

3.8975 

431 

113,010 

3.8138 

844 

224.101 

3.7662 

794 

211.301 

3.7577 

169 

45.000 

3.7556 

60 

16.181 

3.7081 

152 

41.199 

3.6894 

207 

56.362 

3.6727 

438 

119.920 

3.6524 

184 

51.011 

3.6071 

133 

37,181 

3.5771 

96 

26,896 

3.5693 

60 

16.891 

3.5522 

100 

28.366 

3.5253 

4 

1.139 

3.5119 

32 

9.304 

3.4394 

64 

18.621 

3.4370 

44 

12,851 

3.4239 

31 

9.059 

3.4220 

1.027 

302,089 

3.3997 

92 

27.345 

3.3644 

134 

40.883 

3.2776 

567 

173.509 

3.2678 

2 

626 

3.1949 

135 

42.384 

3.1852 

82 

25.762 

3.1830 

856 

272.265 

3.1440 

58 

18.545 

3.1275 

651 

210.815 

3.0880 

14 

4.558 

3.0715 

258 

84.282 

3.0612 

311 

.101.974 

3.0498 

17 

5.579 

3.0471 

843 

280.107 

3.0096 

123 

40.886 

3.0084 

Manufacturer 


123.  TOYOTA  

124.  FORD  MOTOR  CO  .. 

125.  FORD  MOTOR  CO  .. 

126.  CHRYSLER  CORP  .. 

127.  GENERAL  MOTORS 

128.  CHRYSLER  CORP  .. 

129.  FORD  MOTOR  CO  .. 

130.  GENERAL  MOTORS 

131.  GENERAL  MOTORS 

132.  FORD  MOTOR  CO  .. 

133.  GENERAL  MOTORS 

134.  GENERAL  MOTORS 

135.  ALFA  ROMEO   

136.  FORD  MOTOR  CO  .. 

137.  FORD  MOTOR  CO  .. 

138.  CHRYSLER  CORP  .. 

139.  VOLVO  

140.  GENERAL  MOTORS 

141.  FORD  MOTOR  CO  .. 

142.  GENERAL  MOTORS 

143.  CHRYSLER  CORP  .. 

144.  MAZDA  

145.  TOYOTA  

146.  GENERAL  MOTORS 

147.  CHRYSLER  CORP  .. 

148.  NISSAN  

149.  GENERAL  MOTORS 

150.  GENERAL  MOTORS 

151.  FORD  MOTOR  CO  .. 

152.  MERCEDES-BENZ  .. 

153.  MAZDA 

154.  MAZDA 

155.  GENERAL  MOTORS 

156.  SUBARU  

157.  ISUZU   

158.  GENERAL  MOTORS 

159.  FORD  MOTOR  CO  .. 

160.  VOLVO 

161.  VOLVO  

162.  JAGUAR 

163.  TOYOTA  

164.  CHRYSLER  CORP  .. 

165.  FORD  MOTOR  CO  .. 

166.  GENERAL  MOTORS 

167.  CHRYSLER  CORP  .. 

168.  CHRYSLER  CORP  .. 

169.  GENERAL  MOTORS 

170.  ISUZU  

171.  MAZDA 

172.  GENERAL  MOTORS 

173.  NISSAN  

174.  MERCEDES-BENZ  .. 

175.  AUDI  

176.  FORD  MOTOR  CO  .. 

177.  SAAB 

178.  JAGUAR 

179.  CHRYSLER  CORP  .. 

180.  GENERAL  MOTORS 

181.  VOLVO  

182.  AUDI  

183.  GENERAL  MOTORS 

184.  GENERAL  MOTORS 

185.  SAAB 

186.  SUBARU  

187.  CHRYSLER  CORP  .. 

188.  GENERAL  MOTORS 

189.  GENERAL  MOTORS 

190.  GENERAL  MOTORS 

191.  VOLKSWAGEN 


Make/Model 
(line) 


PICKUP  TRUCK 

ESCORT  

CROWN  VICTORIA  

EAGLE  TALON   

oncvnwLci  OArRioc   

PLYMOUTH  LASER  

MERCURY  TRACER 

PONTIAC  FIREBIRD  

CHEVROLET  CAMARO 

MERCURY  CAPRI  

CHEVROLET  C-1500  PICKUP  

GEO  METRO  

164 

TAURUS  

MERCURY  SABLE 

TOWN  &  COUNTRY  MPV  

850  

BUICK  REGAL  

MERCURY  GRAND  MARQUIS  

CHEVROLET  LUMINA  

INTREPID  .: 

626/MX-6  

LEXUS  ES  

GMC  SONOMA  

EAGLE  SUMMIT  

INFINITI  G20  

GEO  PRIZM  

OLDSMOBILE  CUTLASS  SUPREME 

EXPLORER  

201  

MX-5  MIATA  

MX-3  

GMC  SIERRA  C-1500  

LEGACY  

PICKUP  

CADILLAC  ELDORADO 

F150  PICKUP  TRUCK  

960 

940 ; 

XJS  ., 

PREVIA   

EAGLE  VISION  

RANGER  PICKUP 

CADILLAC  SEVILLE  

CONCORDE  

DODGE  DAKOTA  PICKUP 

PONTIAC  BONNEVILLE  

TROOPER  

MPV  WAGON 

BUICK  RIVIERA  

QUEST : 

124  (E-CLASS)  r... 

90 

AEROSTAR  

900 ; 

XJ6  

DODGE  COLT/COLT  VISTA   

OLDSMOBILE  CUTLASS  CRUISER 

240 

54  \ 

OLDSMOBILE  88  ROYALE  

CADILLAC  FLEETWOOD  

9000 :.. 

IMPREZA  

PLYMOUTH  COLT/COLT  VISTA 

BUICK  PARK  AVENUE  

BUICK  LESABRE  '. 

BUICK  ROADMASTER  

JETTA  


Thefts 
1993 


Production 

(mfr's) 

1993 


1993  (per  1.000 
Vehicles  Pro- 
duced) Theft 
Rate 


611 

207.824 

2.9400 

1.141 

399.860 

2.8535 

205 

72,065 

2.8447 

74 

26,105 

2.8347 

163 

57,723 

2.3238 

48 

17.178 

2.7943 

208 

74.835 

2.7794 

34 

12.327 

2.7582 

93 

34.137 

2.7243 

25 

-  9.231 

2.7083 

636 

242.756 

2.6199 

209 

80,462 

2.5975 

1 

385 

2.5974 

1.056 

423,698 

2.4923 

317 

127.406 

2.4881 

64 

26.057 

2.4562 

67 

27,482 

2.4380 

205 

84,571 

2.4240 

201 

83,239 

2.4147 

526 

222,442 

2.3647 

165 

70,170 

2.3514 

301 

128.044 

2.3508 

95 

41.060 

2.3137 

95 

41.459 

2.2914 

46 

20.246 

2.2721 

39 

17,427 

2.2379 

168 

75,502 

2.2251 

168 

75.885 

2.2139 

671 

306,845 

2.1868 

35 

16.545 

2.1154 

46 

21.758 

2.1142 

67 

31 ,972 

2.0956 

175 

83,764 

2.0892 

138 

66,117 

2.0872 

48 

23,476 

2.0446 

41 

20,540 

1.9961 

268 

136,373 

1 .9652 

13 

6,826 ' 

1.9045 

43 

22,767 

1.8887 

3 

1,625 

1.8462 

67 

36,970 

1.8123 

51 

28,642 

1.7806 

593 

333,277 

1 .7793 

58 

32,968 

1 .7593 

84 

49,483 

1 .6976 

211 

127,043 

1.6609 

163 

99,076 

1.6452 

29 

17,982 

1.6127 

48 

30,069 

1.5963 

7 

4,437 

1 .5776 

39 

25.190 

1.5482 

35 

22.839 

1.5325 

13 

8,501 

1.5292 

377 

248,494 

1.5171 

15 

9,943 

1.5086 

12 

8,003 

•  ~       1.4994 

55 

38,339 

1.4346 

9 

6,330 

1.4218 

20 

14.985 

1.3347 

1 

756 

1.3228 

73 

58,942 

1.2385 

32 

26,899 

M896 

10 

9,745 

1.0262 

40 

40,584 

0.9856 

37 

38,339 

0.9651 

42 

51.244 

0.8196 

117 

143.724 

0.8141 

28 

36,289 

0.7716 

5 

6,494 

0.7699 
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Manufacturer 


192.  AUDI 

193.  GENERAL  MOTORS 

194.  GENERAL  MOTORS 

195.  VOLKSWAGEN 

196   FORD  MOTOR  CO  .. 

197.  SUBARU  

198.  CHRYSLER  CORP  .. 

199.  GENERAL  MOTORS 

200.  ALFA  ROMEO  

201.  CHRYSLER  CORP  .. 

202.  FERRARI  

203.  FERRARI  

204.  FERRARI  

205.  JAGUAR  

206.  KIA  MOTORS  

207.  LAMBORGHINI  

208.  LOTUS  

209.  PEUGEOT 

210.  ROLLS-ROYCE  

211.  ROLLS-ROYCE  

212.  ROLLS-ROYCE  

213.  SUBARU  , 


Make/Model 
(line) 


100 

SATURN  SL  

OLDSMOBILE  98n"OURING  .... 

GOLF/GTI  

MERCURY  VILLAGER  (MPV)  .. 

JUSTY  

DODGE  RAM  PICKUP  DISC  .... 

SATURN  SW  

SPIDER  ,. 

DODGE  VIPER  

348 

512 

MONDIAL  

XJRS  

SEPHIA  

DIABLO  

ESPIRIT 

405 

CORNICHE/CONTINENTAL  

SIL  SPIRIT/SPUR/MULS/EIGHT 

TURBO  f)  

SVX   


Issued  on:  January  11.  1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc  9H-434  Filed  1-17-96;  8:45  am) 

B4LUNO  CODE  4«10-5»-P 


Thefts 
1993 


5 
122 

13 
2 

52 
2 
6 
4 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Production 
(mfr-s) 
1993 


6,764 

165,754 

18,857 

2,946 

94.655 

4,071 

13.349 

13,821 

509 

910 

70 

91 

24 

99 

200 

13 

113 

14 

145 

99 

36 

302 


1993  (per  1,000 
Vehicles  Pro- 
duced) Theft 
Rate 


0.7392 
0.7360 
0.6894 
0.6789 
0.5494 
0.4913 
0.4495 
0.2894 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 
0.0000 


pfODOsed  Rules 


rc^ui^idi  Ktr^iaici 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opponunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  -^F  AGRiCULTUPE 

Office  of  the  Secretary 

7  CFR  Part  6 

Dairy  Tariff-Rate  Import  Quota 
Licensing 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
supersede  Import  Regulation  1,  Revision 
7,  which  governs  the  administration  of 
the  import  licensing  system  for  certain 
dairy  products  which  are  subject  to  in- 
quota  tariff  rates  established  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  resulting  from  the  entry 
into  force  of  certain  provisions  in  the 
Uruguay  Round  Agreement. 
DATES:  Comments  should  be  received  on 
or  before  March  18,  1996  to  be  assured 
of  consideration.  Comments  on  the 
change  in  information  collection  should 
be  received  on  or  before  March  18, 1996 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent  to 
Richard  VVarsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  Room  5531-S,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue  SW.,  Agricuhural  Box  1021, 
Washington,  DC  20250-1021.  All 
comments  received  will  be  available  for 
public  inspection  in  room  5S41-S  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamaker,  Group  Leader, 
Import  Programs  Group,  Import  Policies 
and  Programs  Division,  room  5531-S, 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250,  or  telephone 
(202) 720-2916. 

SUPPLEMENTARY  INFORMATION; 

Executive  Order  12866 

This  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866.  It  has  been  determined  to  be 
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economically  significant  for  the 
purposes  of  E.O.  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of   . 
M.Tnagement  and  Budget  (0MB). 

Rt'jjulalory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Office  of  the  Secretary  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Paperwork  Reduction  Act 

In  accordance  with  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Department  intends  to  amend  the 
current  information  collection  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  0MB  control 
number  0551-0001,  expiring  June  30. 
1997. 

Since  this  proposed  rule  provides  for 
a  substantial  revision  of  the  existing 
Import  Regulation,  the  currently 
approved  information  collection  needs 
to  be  amended  to  support  the  proposed 
rule.  Specifically,  for  the  1997  quota 
year  and  each  quota  year  thereafter,  the 
amended  "certification"  form  FAS-922 
(Rev.  1-96)  must  be  submitted  to  the 
Department  by  applicants  requesting 
historical,  nonhistorical  rank-order 
lottery,  and/or  designated  importer 
licenses  within  the  application  period 
specified  in  the  proposed  rule.  This 
form  requests  applicants  to  certify  that 
they  are  either  importers,  designated 
importers,  manufacturers,  or  exporters 
of  certain  dairy  products  and  that  they 
meet  the  eligibility  requirements  of  the 
proposed  rule.  In  addition,  importers 


and  exporters  must  submit  the 
supporting  documentation  required  by 
§  6.23  and  §  6.24  of  the  proposed  rule  as 
proof  of  eligibility  for  an  import  license. 
The  proposed  amendments  to  the  form 
consist  of  technical  changes  in  the  text 
which  reflect  technical  changes  in  the 
proposed  rule. 

In  addition,  for  the  1997  quota  year 
and  each  quota  year  thereafter, 
applicants  for  nonhistorical  licenses 
must  submit  amended  application  form 
FAS-922A  (Rev.  1-96).  This  form 
requires  applicants  to  identify  requests 
for  nonhistorical  rank-order  licenses  to 
import  cheese  by  cheese  types  and 
supplying  country,  and/or  to  import 
noncheese  dairy  articles  by  the  type  of 
noncheese  article.  The  currently 
approved  application  form  is  being 
amended  to  limit  its  applicability  to 
requests  for  nonhistorical  licenses,  and 
to  require  applicants  to  rank  order  their 
preferences  for  licenses  to  import  cheese 
in  descending  order  of  preference,  as  is 
currently  done  for  certain  noncheese 
dairy  articles. 

The  estimated  total  annual  burden  in 
the  OMB  inventory  for  the  currently 
approved  information  collection  is  425 
hours  for  the  1996  quota  year.  For  the 
1997  quota  year  and  each  quota  year 
thereafter,  the  estimated  total  annual 
burden  is  being  reduced  by  50  hours  to 
375  hours.  The  estimated  reduction  is 
based  largely  on  the  elimination  of  a 
separate  "certification"  form  for 
historical  licenses,  elimination  of  the 
requirement  that  applicants  for 
historical  licenses  must  submit  an 
application  form,  and  strengthened 
eligibility  requirements  and  increased 
disciplines  in  the  proposed  rule. 

The  estimated  public  reporting 
burden  for  the  amended  information 
collection  for  1997  quota  year  and  each 
quota  year  thereafter  is  set  forth  in  the 
table  below. 


Form  No.  ' 

FA&-922, 
FAS-922A 

• 

Estimated  No.  of  respjondents 
Estimated  responses  per  re- 
spondent   

Estimated  hours  per  response 

Estimated  total  annual  burden 

in  hours  

500 

1 
.75 

375 

*  922  and  922A  are  one  form. 

Copies  of  this  information  collection 
can  be  obtained  from  Pamela  Hopkins, 
the  Agencv  Information  Collection 
Coordinator,  at  (202)  720-6713. 
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The  Department  requests  comments 
regarding  the  accuracy  of  the  burden 
estimate,  ways  to  minimize  the  burden, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  or  any  other 
aspect  of  the  collection  of  information. 
Comments  should  be  submitted  in 
accordance  with  the  Dates  and 
Addresses  sections  above.  All  comments 
will  be  summarized  and  included  in  the 
request  for  0MB  approval,  and  will  also 
become  a  matter  of  public  record. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  The 
provisions  of  this  proposed  rule  would 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  proposed 
rule  would  not  have  retroactive  effect. 

Background 

This  proposed  rule  would  govern  thfe 
administration  of  the  import  licensing 
system  for  certain  dairy  products  which 
are  subject  to  in-quota  tariff  rates 
proclaimed  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 

Prior  to  the  conclusion  of  the  Uruguay 
Round  negotiations,  the  regime 
governing  the  importation  of  certain 
articles  of  cheese  and  other  dairy 
products  into  the  United  States  was  a 
system  of  absolute  quotas  imposed 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933.  as 
amended.  Prior  versions  of  the  Import 
Regulation,  including  Revision  7,  as 
amended,  established  licensing  systems 
pursuant  to  which  the  privilege  of 
importing  the  subject  articles  was 
allocated  among  importers. 

During  the  course  of  the  Uruguay 
Round  negotiations,  the  GATT 
Contracting  Parties  agreed  that  all 
systems  of  absolute  quotas  for  the 
importation  of  agricultural  products 
would  be  eliminated  and  would  be 
converted,  through  a  process  known  as 
tariffication.  to  tariff-based  systems.  For 
articles  that  had  previously  been  subject 
to  absolute  quotas,  countries  were 
permitted  to  implement  systems  of 
tariff-rate  quotas.  A  tariff-rate  quBta  is  a 
system  whereby  the  importation  of  an 
article  is  subject  to  a  two-tiered  tariff.  A 
specified  volume — commonly  referred 
to  as  the  "in-quota  amount" — is  subject 
to  the  applicable  low  "in-quota"  rate  of 
duty;  all  imports  beyond  that  amount 
are  subject  to  the  applicable  higher, 
"over-quota"  rate  of  dutv. 

This  proposed  rule,  which  would  be 
Revision  8  of  the  Import  Regulation, 
would  implement  a  tariff-rate  quota 


licensing  system  for  the  importation  of 
certain  articles  of  cheese  and  other  dairy 
products.  It  is  also  intended  to 
incorporate  a  number  of  administrative 
improvements.  The  Import  Regulation 
has  not  been  substantially  updated  since 
Revision  7  took  effect  in  1979. 

In  order  to  ensure  public  participation 
in  the  rulemaking  process  at  an  early 
stage,  and  prior  to  the  conclusion  of  the 
Uruguay  Round,  the  Depanment 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  on  )une  2,  1994  (59 
Fed.  Beg.  28495).  soliciting  public 
comment  with  respect  to  various  ways 
in  which  the  Import  Regulation  might 
be  improved  to  provide  greater 
economic  and  administrative 
efficiencies.  The  Department  also  held  a 
public  hearing  on  March  10.  1995. 
during  which  public  witnesses  had  the 
opportunity  to  present  their  views  and 
proposals  for  revision  of  the  Import 
Regulation.  Further  comments  have  also 
been  received  from  the  public  in 
response  to  the  Interim  Rule  published 
on  January  6.  1995  (60  Fed.  Reg.  1989- 
1996  amending  Revision  7). 

Comments  were  received  in  response 
to  the  ANPR  from  42  entities:  four  of 
them  were  trade  associations;  two. 
foreign  exporting  entities;  two. 
representatives  of  foreign  governments; 
and  the  remainder,  importers  or  their 
legal  counsel,  most  of  them  participants 
in  the  existing  import  licensing 
program.  Their  comments  focussed  most 
heavily  on  the  allocation  of  in-quota 
quantities  of  cheese,  although  several 
commentors  had  extensive  comments 
on  dairy  articles  other  than  cheese.  Most 
were  directed  at  the  problems  with  the 
existing  license  system.  Generally  the 
solutions  proposed  to  address  them 
were  adjustments  to  the  licensing 
system  of  varying  scope.  Many 
commentors  proposed  that  a  revision  of 
the  rule  deal  with  the  lack  of  continuity 
and  inadequate  availability  of  license  to 
small  businesses  and  recent  entrants. 
Their  proposals  ranged  from  creating 
set-asides  for  permanent  new  licenses 
for  certain  categories  of  business  or 
preventing  companies  which  hold  more 
than  a  specified  amount  of  license  from 
obtaining  any  more,  to  reduction  or  non- 
issuance  of  historical  licenses  which  are 
not  fully  utilized  or.  subsequent  to 
license  globalization,  not  utilized  in  the 
country  for  which  they  were  originally 
issued.  A  number  proposed  eliminating 
the  provision  for  exporting  countries  to 
designate  importers  for  license.  A 
number  of  comments  encouraged  the 
tightening  of  eligibility  and  performance 
requirements  (particularly  in  regard  to 
sales-in-transit)  to  eliminate  license- 
holders  who  broker  licenses,  while 


others  expressed  the  fear  that  such 
action  would  work  against  small 
businesses.  One  commentor  indicated 
all  in-quota  quantities  which  were 
increased  by  more  than  500  metric  tons 
in  the  Uruguay  Round  should  be 
licensed.  On  the  other  hand,  five 
entities  proposed  eliminating  import 
licensing,  four  of  them  suggesting  they 
should  be  replaced  with  some  form  of 
required  exporting  country  control, 
while  one  suggested  raising  the  duty  in 
lieu  of  licenses. 

At  the  March  10.  1995  public  hearing, 
ten  entities  gave  testimony  and  seven 
submitted  rebuttal  briefs  subsequent  to 
the  hearing.  The  substance  of  the 
testimony  and  of  the  rebuttal  briefs 
paralleled  the  responses  submitted  to 
the  ANPR.  Much  of  it  dealt  with  the 
specifics  of  reforming  the  existing 
licensing  system.  An  additional  entity 
proposed  eliminating  the  licensing 
system  entirely. 

Comments  received  by  the 
Department  in  response  to  the  ANPR.  at 
the  public  hearing,  and  in  response  to 
the  Interim  Rule  which  was  published 
on  January  6  have  generally  supported 
the  following  recommendations  for 
revision  of  the  Import  Regulation:  (1) 
Formulation  of  clearer  and  more 
uniform  eligibility  requirements;  (2)  the 
establishment  of  clearer  and  more 
uniform  criteria  for  license  use  and 
minimal  levels  of  utilization  for  all 
license  types;  (3)  an  increase  in  the 
availability  and  conditions  of  license  to 
new  entrants;  and  (4)  refined  provisions 
governing  suspension  or  revocation  of 
licenses. 

In  developing  this  proposed  rule  and 
in  response  to  the  comments  received 
from  the  public,  the  Department 
considered  three  alternatives  for 
revision  of  the  Import  Regulation.  The 
system  of  auctioning  importing  licenses 
was  not  considered  because  the 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreements  Act  stated  that  imports  of 
dairy  products  subject  to  TRQs  would 
not  be  administered  through  such  a 
system.  The  three  alternatives  that  were 
considered  are  as  follows: 

(A)  First-Come,  First-Served.  This 
alternative  would  eliminate  licensing 
for  all  dairy  product  imports  except 
those  quantities  of  cheese  products 
which  have  been  subject  to  designation 
by  exporting  countries  and  those  which 
will  be  subject  to  designation  as  a  result 
of  the  Uruguay  Round  Bilateral 
Memoranda  of  Understanding  that 
implement  the  Agreement.  Imports 
would  occur  at  the  in-quota  duty  rate 
until  the  in-quota  quantities  were  filled, 
at  which  point  the  over-quota  duty  rate 
would  be  charged  any  further  imports 


for  the  rest  of  the  quota  period.  This 
could  be  done  on  an  annual  or  quarterly 
basis.  Six  entities  supported  some 
variation  of  this  type  of  import  system, 
four  on  condition  it  was  accompanied 
by  required  exporting  country  controls. 
Commentors  felt  such  a  system  would 
be  less  of  an  interference  with  the 
market  and  specific  trade  relationships 
than  the  existing  system.  While  most  of 
the  other  commentors  who  focus.sed  on 
modifying  the  license  system  did  not 
address  or  specifically  oppose  a  first- 
come,  first-served  system,  their 
comments  frequently  referenced  the 
need  for  licenses  in  order  to  ensure  the 
continuity  necessary  for  them  to  invest 
in  the  marketing  and  distribution  of 
imported  product.  Two  commentors 
specifically  stated  that  not  licensing  the 
in-quota  quantities  of  the  TRQs 
allocated  to  Mexico  under  the  North 
American  Free-Trade  Agreement  was  a 
mistake  for  that  reason. 

(B)  Rank-Order  Lottery.  This 
alternative  would  provide  for  a  rank- 
order  lottery  for  all  licenses  to  be  issued 
for  all  quantities  not  designated,  like 
that  which  already  exists  for  certain 
dairy  products  other  than  cheese. 
Quantities  currently  designated 
(including  any  new  Uruguay  Round 
quantities)  would  continue  to  be  so. 
While  the  concept  of  a  rank-order 
lottery  to  replace  the  existing  random 
lottery  was  suggested  by  comments 
received  in  response  to  the  ANPR. 
extending  such  an  approach  beyond  the 
existing  lottery  quantities  was  not 
suggested  in  any  comments  or 
testimony.  Generally  comments 
regarding  the  use  of  a  lottery  to  allocate 
license  were  negative,  because  of  the 
lack  of  continuity  and  insufficient 
license  quantities  such  a  system 
engenders.  These  comments  were 
directed  at  the  existing  random  lottery 
and  for  the  quantities  which  are 
currently  subject  to  it.  rather  than  a 
rank-order  lottery  which  would  cover 
roughly  two-thirds  of  the  in-quota 
amounts.  A  comment  received  in 
response  to  the  interim  rule  published 
on  January  6,  which  implemented  a 
rank-order  lottery  for  dairy  products 
other  than  cheese,  suggested  that  it 
would  lead  to  entities  receiving  licenses 
which  were  too  small  and  of  insufficient 
product  coverage  to  permit  market 
development  or  longer  term  trading 
relationships,  while  the  entity  which 
originally  suggested  the  concept 
supported  it  as  more  fair  than  a 
completely  random  approach. 

(C)  Mixed  License  System.  This 
alternative  would  retain  a  modified 
mixed  licensing  system,  but  make  a 
number  of  significant  changes  which 
will  redefine  eligibility  in  terms  of 


higher  performance  standards  and 
streamline  and  improve  administration 
of  the  system  in  response  to  comments 
and  recommendations  received  from  the 
public,  including  current  license 
holders.  Most  of  the  comments  received 
favored  some  form  of  modifying  the 
licensing  system  which  would  provide 
certainty  of  license  receipt  to  existing 
businesses  and  new  entrants  who  are 
regularly  engaged  in  the  importation  or 
use  of  dairy  products. 

The  Department  believes  the  third 
alternative  would  be  the  most  effective 
approach  for  revising  the  Import 
Regulation,  and  this  proposed  rule  has 
been  developed  accordingly.  Neither  of 
the  other  alternatives  would  provide  a 
longer  or  more  certain  planning  horizon 
for  entities  in  the  importing  business  as 
desired  by  most  of  the  commentors. 
Among  the  primary  factors  which  make 
the  third  alternative  preferable  to  the 
other  two  are:  compared  to  a  first-come, 
first-served  system,  it  would  provide 
greater  certainty  to  importing  businesses 
that  they  will  be  able  to  import  at  the 
in-quota  duty  throughout  the  year, 
would  be  less  distortive  of  competition 
between  designated  importers  and  all 
others,  and  would  better  maintain  the 
traditional  importing  pattern,  wherein 
more  than  half  of  the  imports  enter  in 
the  second  half  of  the  calendar  year;  it 
does  not  have  the  disadvantage  of  the 
lottery  system  of  severely  disrupting  the 
business  of  the  larger  existing  entities 
and  potentially  mismatching  licenses 
with  the  needs  of  a  particular  entity. 

An  economic  impact  analysis,  which 
discusses  the  effects  of  the  three 
alternatives  in  greater  detail,  has  been 
prepared  and  can  be  obtained  from 
Richard  Warsack.  Dairy  Import  Quota 
Manager.  Import  Policies  and  Programs 
Division,  room  5531-S,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture.  14th  and  Independence 
Avenue.  SW.  Agricultural  Box  1021. 
Washington.  DC  20250-1021.  While  this 
proposed  rule  is  based  on  the  third 
alternative,  the  Department  invites 
comments  from  the  public  on  all  three 
alternatives,  as  well  as  on  the  provisions 
of  the  proposed  rule  itself. 

The  proposed  rule  is  designed  to 
address  a  number  of  specific  industry 
concerns  which  have  been  expressed 
during  the  ANPR.  public  hearing,  and 
Interim  Rule  stages  of  the  Department's 
review  of  the  dairy  import  licensing 
system.  These  include  the  difficulty  for 
new  businesses  to  establish  themselves 
in  the  dairy  import  business;  the  ease 
with  which  licenses  can  be  obtained  by 
persons  not  regularly  in  the  business  of 
importing,  which  in  turn  diminishes 
what  is  available  to  newcomers  or 
existing  businesses;  the  apparent  lack  of 


due  process  in  the  license  suspension 
and  revocation  procedures;  the  limited 
provisions  for  action  subsequent  to  a 
determination  that  a  licensee  has 
violated  a  provision  of  the  rule;  the 
manner  in  which  transfers  of  license 
between  persons  take  place  subsequent 
to  a  sale  of  the  entire  dairy  products 
business  related  to  the  licenses;  the 
inability  of  the  industry  to  avail 
thtJiiiselves  tu  iinuiediate  delivery  of 
Customs  procedures;  and  certain  other 
technical  aspects  of  the  rule. 

The  Department  invites  comments  on 
the  eligibility  and  performance 
requirements  in  the  proposal.  We  would 
be  interested  in  the  costs  and 
unintended  market  consequences  to 
importers  of  these  new  requirements  as 
follows:  (1)  The  higher  volume  and/oi 
more  frequent  shipment  requirements 
than  exist  under  the  current  rule;  (2)  the 
higher  volume  of  manufacturing 
required  for  applicants  who  seek 
eligibiUty  on  the  basis  of  being  a 
manufacturer;  (3)  the  requirement  for 
direct  shipments  to  qualify  for 
eligibility;  (4)  the  limitation  on  the 
proportion  of  license  activity  which 
may  be  made  on  the  basis  of  purchases 
in  transit;  (5)  the  requirement  that 
licensees  whose  eligibility  is  based  on 
manufacturing,  use  the  bulk  of  what 
they  import  in  their  own  facility;  and  (6) 
the  provision  for  permanently  reducing 
historical  licenses  of  those  who 
surrender  license  in  three  consecutive 
or  three  years  out  of  five. 

This  proposed  rule  retains  the  current 
practice  of  not  permitting  the  sale  of 
individual  licenses  and  introduces  a 
limitation  on  the  use  of  sales-in-transit. 
The  Department  invites  comment  on 
this  approach.  Should  the  Department 
make  it  more  difficult  for  persons  not 
regularly  in  the  business  of  importing 
dairy  products  to  obtain  or  keep  a 
license,  effectively  restricting  a 
secondary  market?  How  could  this  be 
best  accomplished  and  enforced?  What 
are  the  benefits  and  costs  of  doing  so? 
With  regard  to  sales-in-transii,  what  are 
their  commercial  advantages  and  what 
are  the  costs  and  benefits  of  a  limitation 
on  their  use?  Or  should  the  Department 
encourage  the  development  of  a 
secondary  market?  Should  it  allow  the 
sale  of  individual  licenses  on  an  annual 
basis,  and  if  so  how?  What  would  the 
costs  and  benefits  be? 

In  furtherance  of  the  Administration's 
initiative  on  regulatory  reform,  the 
proposed  rule  has  also  been 
substantially  rewritten  to  be  clearer  and 
more  concise.  Unnecessary  definitions 
have  been  eliminated  and  the  rule  has 
been  sub-stantially  shortened,  made 
more  internally  consistent,  and  more 
compatible  with  other  provisions  of  law. 
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The  public  is  invited  to  provide  it!> 
comments  on  all  of  these  proposed 
changes  and  to  suggest  further 
improvements. 

Definitions 

In  the  proposed  Revision  8,  many 
definitions  from  Revision  7  are  deleted 
and  others  are  added,  modified,  or 
amended  to  deal  with  changes  in  the 
operational  parts  of  the  rule  or  to  update 
them.  The  definition  of  "cheese  and 
cheese  products"  is  amended  to 
conform  with  classifications  in  the  HTS, 
and  a  definition  of  "dairy  products"  is 
added.  A  definition  of  "sale-in-transit" 
is  added  in  order  to  clarify  eligibility 
criteria  which  will  take  effect  for  the 
1997  quota  year  (specifically:  (1) 
Eligibility  qualifying  entries  may  not  be 
based  on  saies-in-transit  and  (2)  no  more 
than  25  percent  of  a  licensee's  total 
licensed  entries  in  the  quota  year 
preceding  that  for  which  application  is 
being  made  may  be  based  on  sales-in- 
transit).  One  comment  proposed  that  the 
definition  of  "date  of  entry"  and  "enter" 
be  amended  to  conform  to  U.S.  Customs 
Service  regulations.  The  definition  of 
"date  of  entry"  is  eliminated  and  the 
term  "enter"  or  "entry"  is  so  defined 
since  this  proposed  rule  permits  the 
U.S.  Customs  Service  rules  regarding 
entry  for  TRQ's  to  govern  the  entry  of 
articles  subject  to  this  regulation.  While 


;:ie  it'ini     enirt'prt.'iieurial  use"  is  no 
longer  found  in  the  definition  section, 
the  eligibility  requirements  of  §  6.23  and 
the  provisions  of  §  6.27,  "Limitations  on 
license  use",  replace  and  expand  the 
concept.  A  definition  of  "process"  or 
"processing"  is  added  to  clarify  the 
eligibility  requirements  and  limitations 
on  use  of  a  license.  Other  definitions, 
not  discussed  here,  are  also  deleted, 
added  or  modified. 

License  Requirement  and  Exceptions 

The  change  to  a  TRQ  from  an  absolute 
quota  requires  that  a  license  be  obtained 
only  to  enter  articles  at  the  applicable 
duty  for  in-quota  quantities  under  the 
TRQ.  Over-quota  duty  treatment 
effectively  replaces  the  former 
prohibition  of  imports  for  articles  in 
excess  of  the  absolute  quota.  Amounts 
entering  without  a  license  receive  the 
applicable  over-quota  duty  treatment. 
Thus  the  section  on  prohibitions  and 
restrictions  on  imports  in  Revision  7 
would  be  renamed  in  the  proposed 
Revision  8  and  include  exceptions  to 
the  requirement  for  a  license  under 
certain  prescribed  conditions.  Two 
entities  suggested  that  the  level  of 
imports  allowed  under  this  exception  be 
raised.  The  provision  for  this  exception 
as  found  in  Revision  7,  as  amended  by 
the  Interim  Rule  dated  January  6,  1995 
is  not  changed  substantively  in  this 


proposed  rule  since  it  conforms  to  the 
exclusions  in  General  Note  15  of  the 
HTS,  including  the  limit  on  entry  for 
personal  use  of  not  more  than  five 
kilograms  (changing  the  limit  of  "not 
over  $25"  in  Revision  7).  In  response  to 
a  question  in  the  comments,  the  term 
"importer"  as  used  in  this  section 
continues  to  mean  individuals  who 
import  the  article  whether  or  not  thev 
are  persons  in  the  business  of  importing, 
and  ex-quota  import  permits  will 
continue  to  be  issued  in  a  timely 
manner. 

Changes  in  the  Licensing  Structure 

Changes  in  the  licensing  structure  are 
proposed  to  streamline  the 
administration  of  the  program,  provide 
more  uniform  eligibility  and 
performance  requirements,  and  facilitate 
license  use.  There  would  be  three 
license  types  under  Revision  8  as 
proposed:  (1)  Appendix  1  historical 
licenses;  (2)  Appendix  2  nonhistorical 
rank-order  lottery  licenses;  and  (3) 
Appendix  3  designated  licenses.  The 
following  table  indicates  how  the 
licenses  currently  issued  under  Revision 
7  would  be  issued  under  Revision  8. 
The  proposed  Appendices  to  Revision  8 
are  based  on  license  type  rather  than  the 
implementation  date  of  the  quota  or 
tariff-rate  quota. 


License  Changes:  Revision  7  Compared  to  Revision  8 


REV.  7 
App.  1 

REV.  7 
App.  2 

REV.  7 
App.  3 

REV.  8 
App.  1 

REV.  8 
App.  2 

REV.  8 
App.  3 

Historical  license — pre- 

Histoncal  license- 
Tokyo  Round. 

Supplementary  des- 
ignated license — 
Tokyo  Round. 

Supplementary  lottery 
license — Tokyo 
Round. 

Histoncai  license. 

Tokyo  Round. 
Non-Histoncal  li- 
cense— pre-Tokyo 
Round. 

Supplementary  des- 
ignated license — 
Uruguay  Round. 

Supplementary  lottery 
license — Uruguay 
Round. 

Designated  license- 
Tokyo  Round  and 
Uruguay  Round. 

Non-Historical  rank- 
order  lottery  li- 
cense.. 

In  summary,  the  basic  changes  are  as 
follows: 

(1)  Appendix  1  (Revision  8)  historical 
licenses  would  include  all  license 
amounts  issued  as  historical  and 
nonhistorical  licenses  under  Revision  7, 
subject  to  any  reduction  requirements. 
Licensees  who  currently  have  more  than 
one  historical  license  for  the  same 
article  from  the  same  country,  or  one  or 
more  historical  and  a  nonhistorical 
Ucense,  would  have  those  license 
amounts  combined  into  a  single 
historical  license,  provided  they  remain 
eligible  for  such  license. 


(2)  Appendix  2  (Revision  8) 
nonhistorical  rank-order  lottery  licenses 
would  include  all  license  amounts 
issued  as  supplementary  lottery  licenses 
under  Revision  7,  any  Uruguay  Round 
increments  not  designated  by  exporting 
countries  and  any  amounts  obtained 
through  reductions  or  revocations  of 
historical  license.  License  amounts 
resuhing  from  such  reductions  or 
revocations  would  be  permanently 
shifted  to  Appendix  2  from  Appendix  1. 

(3)  Appendix  3  (Revision  8) 
designated  licenses  would  include  all 
license  amounts  for  which  importers 
will  be  designated  by  the  government  of 


the  exporting  country.  Governments 
who  designate  importers  would  be 
required  to  designate  separately  for 
quantities  resulting  from  the  Tokyo 
Round  and  from  the  Uruguay  Round. 
Cumulative  license  amounts  for  an 
article  may  be  shifted  between 
Appendix  2  and  Appendix  3  to  reflect 
changes  in  exporting  countries' 
decisions  regarding  the  designation  of 
importers.  Changes  in  the  Appendices, 
as  well  as  changes  from  additional 
Uruguay  Round  increments  taking 
effect,  would  be  announced 
cumulatively  in  the  Federal  Register. 
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Eligibility 

The  proposed  section  on  establishing 
eligibility  (§  6.23)  has  been  revised  to  try 
to  ensure  that  the  licenses  will  be 
awarded  to  bona-fide  import/ 
distribution  or  manufacturing 
operations  who  will  use  the  imports 
under  license  in  such  distribution  and 
manufacturing  facilities.  The 
Department  received  numerous 
comments  on  the  scarcity  of  available 
license  for  new  and  growing  businesses. 
Raising  the  eligibility  requirements,  and 
increasing  the  economic  risk  an 
applicant  must  take  to  become  eligible, 
is  intended  to  be  a  disincentive  to 
persons  applying  for  license  primarily 
for  their  value  and  not  for  distributing 
or  processing  the  imported  product.  The 
result  should  be  a  decrease  in  the 
number  of  applicants  for  the  reduced 
number  of  larger  licenses  that  result 
from  the  new  allocation  provisions  in 
this  proposed  rule.  In  general,  the 
changes  to  eligibility  reflect  comments 
which  endorsed  raising  eligibility 
requirements  and  tightening 
manufacturers'  eligibility.  The  new 
eligibility  requirements  would  be 
implemented  for  the  1997  quota  year. 

"The  proposed  revisions  for 
establishing  eligibility  by  license  type 
are  as  follows: 

(1)  For  historical  licenses — Appendix 
1 — (where  eligibility  was  originally 
established  at  the  time  that  quotas  were 
imposed  under  Section  22),  eligibility 
for  1997  license  would  be  based  on:  (1) 
Receipt  of  1996  historical  license  under 
Revision  7;  (2)  meeting  the  same 
performance  threshold  as  applicants  for 
nonhistorical  rank-order  lottery  licenses 
under  Revision  8;  and  (3)  meeting  the 
utilization  requirements  of  the  proposed 
rule.  Eligibility  in  1997  for  existing 
(Revision  7)  nonhistorical  licenses 
converted  to  historical  licenses,  would 
also  be  based  on  1996  receipt  of  such 
licenses,  subject  to  the  utilization 
requirements  of  this  proposed 
regulation.  In  quota  years  subsequent  to 
1997,  historical  licenses  would  continue 
to  be  allocated  at  the  1997  level,  subject 
to  a  90  percent  utilization  requirement 
and  a  reduction  provision  based  on  the 
frequency  of  license  surrenders.  This 
revision  would  no  longer  provide  for 
temporary  reductions  of  historical 
licenses,  which  means  that  other 
historical  licensees  would  no  longer 
benefit  from  reallocation  of  such 
reductions  of  other  historical  licenses.  A 
licensee  would  not  be  eligible  for  a 
historical  license  if  the  utilization 
requirements  are  not  met  and  that 
license  amount  would  be  moved  to 
Appendix  2  (nonhistorical  rank-order 
lottery  licenses). 


Requiring  that  applicants  for 
historical  license  annually  meet  the 
same  threshold  as  all  other  licensees  to 
reestablish  ttieir  eligibility  is  one  of 
several  major  changes  from  the  current 
rule  which  are  intended  to  create  greater 
equity  in  the  granting  of  license  and  to 
reduce  the  ability  of  persons  to  acquire 
licenses  solely  for  the  purpose  of 
brokering  them.  Over  time  it  should  also 
ser.'e  to  increase  the  quantities  available 
for  Appendix  2  nonhistorical  rank-order 
licenses. 

Two  comments  proposed  that  a 
certain  portion  of  the  Uruguay  Round 
increment  for  butter  be  granted  to 
persons  holding  historical  licenses  for 
butter.  Since  historical  licenses  for 
butter  date  as  far  back  as  1953  and  are 
not  necessarily  a  good  indicator  of 
current  interest  in  marketing  butter,  this 
rule  provides  instead  that  butter 
licenses  issued  as  nonhistorical  rank- 
order  lottery  licenses  in  the  1996  and 
1997  quota  years  be  converted  to 
historical  licenses  in  the  subsequent 
quota  year  if  they  are  utilized  at  95 
percent  or  more.  This  is  the  only 
instance  where  new  historical  licenses 
would  be  created,  in  an  attempt  to 
provide  the  continuity  required  to 
encourage  the  importation  and 
marketing  of  specialty  product  rather 
than  commodity  butter.  Persons  issued 
such  converted  historical  licenses  in  the 
1997  or  1998  quota  year  would  not  be 
eligible  for  nonhistorical  rank-order 
licenses  for  butter  in  those  quota  years 
or  any  year  thereafter  so  long  as  they  are 
issued  a  historical  butter  license 
converted  in  this  manner.  This  is  an 
exception  to  the  general  rule  that 
historical  licensees  may  also  apply  for 
nonhistorical  license.  It  would  be 
imposed  because  these  licenses  will  be 
significantly  larger  than  the  existing 
historical  butter  licenses  and  receipt  of 
such  a  new  historical  butter  license 
would  be  an  exception  to  the  treatment 
provided  for  other  Uruguay  Round  dairy 
product  increases.  In  1998  and 
thereafter,  licenses  for  Uruguay  Round 
increments  for  butter  would  remain  in 
the  rank-order  lottery. 

Several  other  comments  were 
received  with  regard  to  eligibility  for 
historical  license,  the  implementation  of 
which  would  not  be  not  feasible  for 
administrative  reasons  and  because  of 
the  limited  availability  of  tariff-rate 
quota  amounts.  One  comment 
questioned  the  basis  for  historical 
Ucense  amounts,  proposed  that  the  basis 
be  reviewed,  and  that  any  resultant 
amounts  which  might  be  taken  from  the 
historical  licenses  be  divided  between 
manufacturers  and  distributors.  Another 
suggested  that  small  businesses,  in 
operation  for  five  years,  be  placed  on  a 


priority  list  for  selection  as  historical 
licensees.  Two  stated  that  no  new 
licenses  should  be  given  to  historical 
licensees,  and  another,  that  unused 
historical  licenses  should  be  converted 
to  supplementary  licenses  with 
importers  determined  by  exporting 
countries. 

(2)  For  nonhistorical  rank-order 
lottery  Ucenses — Appendix  2 — for 
cheese  or  cheese  prndurts,  eligibility 
would  be  established  for  the  1997  and 
subsequent  quota  years  for  persons  who 
apply  as  importers  by  having  entered  at 
least  57  metric  tons  of  cheese,  or,  for 
those  who  apply  as  manufacturers  by 
being  listed  as  a  processor  in  Section  II 
of  "Dairy  Plants  Surveyed  and 
Approved  for  USDA  Grading  Services" 
and  having  processed  at  least  450  metric 
tons  of  cheese  during  the  September  1 
through  August  31  period  preceding  the 
year  for  which  application  for  license  is 
made.  An  alternative  importer  eligibility 
threshold  is  proposed  which  would 
allow  small  businesses  or  those  seeking 
licenses  smaller  than  some  of  the 
minimum  sizes  established  in  this 
regulation  to  qualify  for  license;  the 
threshold  weight  is  significantly  lower, 
but  it  requires  multiple  shipments 
spread  throughout  the  year.  Eligibility 
must  be  established  for  each  quota  year. 
For  non-cheese  dairy  products, 
qualifying  shipments  may  include  dairy 
products  other  than  cheese  and 
exporters  will  also  be  permitted  to 
apply. 

The  changes  from  the  existing 
eligibility  criteria,  which  were  largely 
based  on  comments  received,  are:  (1) 
The  level  of  imports  (or  in  the  case  of 
non-cheese  articles,  also  exports) 
required;  (2)  the  elimination  beginning 
with  the  1997  quota  year  of  entries 
based  on  sales-in-transit  (including  from 
warehouse)  and  warehouse  withdrawals 
as  acceptable  transactions -for  eligibility; 
and  (3)  the  requirement  that 
manufacturers  seeking  eligibility  for 
cheese  license  must  process  cheese.  All 
of  these  are  aimed  at  narrowing 
eligibility  to  those  persons  who  directly 
purchase  cheese  to  either  market  and 
distribute  it  or  to  use  it  in  their  own 
processing  operations. 

(3)  The  third  category  of  license 
proposed  is  that  designated  by  the 
government  of  the  exporting  country — 
Appendix  3.  These  licenses  are  similar 
to  the  supplementary  preferred  importer 
licenses  under  Revision  7.  The 
quantities  to  be  designated  consist  of  the 
portion  of  Tokyo-Round  increments 
eligible  for  designation  in  1996  as  well 
as  Uruguay  Round  market  access 
increases  for  which  governments  have 
notified  the  Licensing  Authority  of  their 
intent  to  designate.  To  be  eligible  to 
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receive  designated  licenses  an  applicant 
would  have  to  meet  the  same 
requirements  as  an  applicant  for 
nonhistorical  rank-order  licenses,  much 
as  an  applicant  for  designated  license 
under  Revision  7  must  meet  the 
nonhistorical  eligibility  requirements. 

The  designation  provisions  of  this 
proposed  rule  are  in  part  a  carryover 
from  Revision  7  and  in  part  the 
implementation  of  the  bilateral 
memoranda  of  understanding  which 
resulted  from  the  Uruguay  Round 
Agreements.  Of  the  ten  entities  that 
commented  on  designation,  four 
suggested  eliminating  the  concept;  one 
recommended  that  it  be  limited  to 
entities  not  owned  by  foreign 
governmental  bodies;  several  did  not 
approve  of  designation  for  the  new 
quantities  resulting  from  the  Uruguay 
Round;  two  considered  designation  a 
second  best  option  if  export  country 
certification  was  not  an  option;  it  was 
also  suggested  that  designation  by 
exporting  countries  be  extended  to 
include  non-cheese  products. 

Other  comments  regarding  eligibility 
requirements  were  as  follows:  there  was 
concern  that  performance  levels  not  be 
increased  to  levels  detrimental  to 
persons  handling  small  volumes,  or  be 
set  at  levels  higher  than  the  amount  of 
license  some  persons  receive.  The 
proposed  alternative  threshold  should 
accomodate  most  of  those  situations. 
Four  comments  suggested  that  in  lieu  of 
import  licen.ses,  exporting  countries 
should  control  trade  via  export 
certificates,  an  idea  which  goes  beyond 
what  was  agreed  in  the  Uruguay  Round. 

A  number  of  additional  suggestions 
were  not  incorporated  for  administrative 
reasons  or  can  be  handled  through  other 
provisions.  Some  of  these  were:  firms 
should  be  given  seniority  status  for 
Hcenses  based  on  date  of  incorporation; 
eligibility  should  be  based  on  periodic 
audits  rather  than  imports  or 
manufacturing;  and  past  performance 
should  show  more  than  one  customer. 
One  comment  suggested  requiring 
submission  of  customs  invoices  with 
applications.  The  Department  believes 
that  the  proposed  requirement  that 
eligibility  qualifying  entries  be  direct 
imports  (not  in-transit  or  warehouse 
purchases  or  warehouse  withdrawals)  as 
of  the  1997  quota  year  responds  to  that 
concern.  Opinions  varied  on:  basing 
eligibility  on  sales;  limiting  the  size  of 
a  given  licensee^  licenses  for  imports 
from  a  single  country;  and  requiring 
experience  in  the  cheese  business  to  be 
able  to  apply  for  a  license. 


Conditions  Under  Which  Eligibility 
May  Not  be  Established:  Insufficient 
Utilization;  Affiliation  and  Association 

Under  previous  revisions  of  this  rule 
one  of  the  conditions  for  continued 
eligibility  was  the  fulfillment  of  a 
license  utilization  level.  The 
requirement  varied  by  license  type.  In 
this  rule  a  utilization  requirement  is 
made  a  condition  to  establish  eligibility 
annually.  Further,  it  is  made  uniform 
across  all  license  types  and  the  level  is 
raised  from  85  to  90  percent,  to  take 
effect  in  the  1996  quota  year  for 
establishing  eligibility  for  the  1997 
quota  year. 

■As  proposed  in  this  rule,  to  establish 
eligibility  for  a  license  for  the  1997  and 
subsequent  quota  years,  a  licensee  must 
have  utilized  90  percent  of  the  license 
amount  not  surrendered  by  September  1 
for  the  same  article  from  the  same 
country.  The  license  amount  not 
surrendered  would  include  any 
additional  amounts  issued  to  a  licensee 
as  a  result  of  any  reallocations 
beginning  in  the  1996  quota  year.  If  90 
percent  utilization  is  not  achieved,  then 
that  license  for  an  article  from  a  country 
would  not  be  issued  to  that  licensee  in 
the  following  year.  As  a  consequence  of 
the  proposed  eligibility  requirement  for 
historical  licenses  that  such  a  license 
must  have  been  issued  to  that  licensee 
in  the  previous  year,  a  person  who  is 
not  issued  a  historical  license  because  of 
insufficient  use  in  the  previous  quota 
year  would  not  be  eligible  for  that 
historical  license  in  any  subsequent 
quota  year.  A  nonhistorical  rank-order 
lottery  license  or  designated  license 
would  not  be  issued  to  the  license- 
holder  for  thf  "uota  year  subsequent  to 
that  in  which  ine  utilization  level  was 
not  met. 

The  proposed  rule  would  provide 
more  specific  criteria  under  which  the 
utilization  requirement  mav  be  waived 
than  does  Revision  7.  Only  breach  of 
suppliers'  or  carriers'  contracts,  or  force 
majeure  situations  would  be  considered. 
Further,  an  exemption  is  proposed  for 
historical  and  nonhistorical  licenses 
where  the  country  on  the  license 
permits  an  export  monopoly  to  control 
exports.  This  would  replace  the 
provision  in  Revision  7  which  gives  the 
Licensing  Authority  the  ability  to 
globalize  a  person's  license  or  waive  the 
utilization  requirement  if  that  person 
can  demonstrate  discrimination  by  a 
country.  It  is  intended  to  provide  an 
administratively  simpler  means  to 
achieve  a  level  playing  field  for 
importers  and  exporters. 

This  proposed  rule  would  introduce  a 
further  eligibility  requirement:  a  ceiling 
on  the  licensed  volume  which.may  be 


entered  based  on  sales-in-transit 
(including  purchases  from  warehouse  in 
the  United  States).  It  is  the 
Departments's  view  that  the  ability  of 
licensees  to  purchase  all  of  their 
product  in  transit  or  from  warehouse 
encourages  the  practice  of  license 
brokerage.  If  a  licensee's  licensed 
volume  entered  based  on  such  indirect 
purchases  in  a  quota  year  exceeds  25 
percent  of  total  licensed  licensed 
volume  entered,  then  such  licensee 
would  not  be  eligible  for  any  licenses  in 
the  following  year.  The  information 
necessary  to  make  such  determinations 
would  be  obtained  at  the  time  each 
entry  is  made  under  the  requirements  of 
§  6.29.  The  conditions  for  waiving  this 
eligibility  requirement  would  be  the 
same  as  those  for  failure  to  use  90 
percent  of  the  license  amount  or  license 
amount  not  surrendered,  as  stated 
above.  Further,  the  documentation 
required  with  respect  to  sales-in-transit 
(including  from  warehouse  in  the 
United  States),  is  delineated  in  §  6.29  in 
greater  detail  than  in  Revision  7  to 
require  evidence  that  the  licensee  has 
title  to  the  product  at  the  time  of  entry. 

Nine  commentors  had  views  on  action 
regarding  sales-in-transit.  Four 
indicated  that  some  limitation  could  or 
should  be  placed  on  them.  The 
suggestions  ranged  from  allowing  80 
percent  of  entries  to  only  25  percent  of 
entries  to  be  based  on  sales-ln-transit. 
One  comment  called  for  banning  sales- 
in-transit  unless  the  licensee  who  made 
a  purchase  in  transit  is  the  end-user.  An 
additional  two  comments  indicated  they 
were  a  necessary  practice  and  should  be 
retained.  The  Department  proposes  that 
the  more  stringent  limitation  is  the  best 
way  to  ensure  that  licensees  import 
licensed  dairy  products  for  their  own 
entrepreneurial  use.  Suggestions  that 
sales-in-transit  by  subsidiaries  or  agents 
of  the  exporter  not  be  counted  in  any 
limitation  were  not  incorporated  in  this 
proposal  because  of  the  difficulty  of 
administering  such  an  exemption  and 
the  potential  for  evading  the  sale-in- 
transit  limitation. 

Four  comments  suggested  that  if 
licensees  frequently  underutilize  their 
license  (in  varying  degrees),  they  should 
be  subject  to  a  penalty  or  forfeit  the 
licenses  or  some  portion  thereof.  The 
Department  does  not  have  statutory 
authority  to  assess  a  monetary  penalty, 
but  would  provide  in  this  proposal,  for 
a  gradual  reduction  of  a  historical 
license  for  which  there  is  a  surrender  (1) 
in  three  consecutive  years,  or  (2)  in 
three  years  out  of  five.  In  the  first  case 
the  historical  license  would  be  reduced 
to  the  average  amount  of  an  article 
entered  in  the  three  years  in  which  the 
surrender  took  place;  in  the  second,  to 


the  average  amount  of  the  article 
entered  during  the  five  years. 

The  Licensing  Authority  would  not 
issue  nonhistorical  licenses  for  the  same 
article  from  the  same  country  to 
applicants  who  are  affiliated  or 
associated.  The  proposed  provisions 
covering  affiliation  and  association  have 
been  shortened  but  cover  substantially 
the  same  interrelationships  among 
companies  as  those  of  Revision  7. 
Employees  of  a  company  are  explicitly 
defined  as  being  associated  with  it, 
limiting  the  types  of  licenses  they  may 
receive,  although  not  completely  barring 
them  from  eligibility  as  one  commentor 
suggested.  The  reference  to  remote 
contingent  exemptions  is  deleted  but 
would  be  considered  upon  presentation 
to  the  Licensing  Authority,  and  options 
to  purchase  stock  would  no  longer  be 
considered  as  determining  affiliation 
because  administratively  it  is 
impossible  to  enforce.  Despite  a 
comment  to  raise  the  level  of  co- 
ownership  with  respect  to  affiliation  to 
a  range  of  between  15  to  25  percent,  it 
is  the  Department's  view  that  5  percent 
is  appropriate  given  the  limited  license 
amounts  available. 

Applications  for  License 

Section  6.24  is  modified  to  include  a 
revised  application  period  from 
September  1  through  October  15, 
beginning  in  quota  year  1997.  It  should 
be  noted  that  the  postmark  no  longer 
has  a  bearing  on  a  person's  position  in 
the  lottery.  The  first  day  of  the 
application  period  is  intended  only  to 
prevent  receipt  of  applications  prior  to 
the  time  the  Licensing  Authority  can 
handle  them.  Given  the  technology 
available  to  process  the  applications,  it 
is  no  longer  necessary  to  have  a  three- 
month  application  period.  Further,  the 
proposed  rule  specifically  states  that 
applications  must  be  complete  in  order 
to  be  accepted  by  that  date. 

Allocation  of  Licenses 

A  broad  range  of  comments  was 
received  on  allocating  existing  licenses 
and  licenses  for  the  Uruguay  Round 
quantities.  Four  comments  stated  that 
auctioning  should  not  be  used. 
Opinions  varied  on  whether  to; 
eliminate  designated  and 
supplementary  licenses;  distinguish 
between  industrial  and  table  cheese; 
prevent  license  use  for  industrial 
cheese;  or  permit  licensees  to  hold  more 
than  one  supplementary  license.  Ten 
entities  commented  on  the  lack  of 
continuity  as  a  major  problem  with  the  . 
lottery  licenses — the  only  ones  available 
to  new  entrants  on  a  regular  basis,  short 
of  a  purchase  of  the  complete  assets 
attendant  to  the  business  of  a  company 


which  holds  license  for  the  articles 
covered  by  this  rule. 

In  the  proposed  changes  to  the 
allocation  procedures  of  Revision  7,  the 
Department  has  taken  into  account  the 
wide  array  of  comments  received 
regarding  the  allocation  of  the  annual 
in-quota  quantities  under  the  TRQ.  The 
proposed  allocation  rules  are: 

(1)  Historical  Licenses — For  an 
existing  historical  license,  the  license 
amount  in  1997  would  be  the  Basic 
Annual  Allocation  used  by  the 
Licensing  Authority  in  1996,  subject  to 
the  eligibility  requirements  of  the 
proposed  rule.  In  subsequent  quota 
years  the  license  amount  would  not 
exceed  the  amount  issued  for  1996.  For 
an  existing  nonhistorical  license 
(Revision  7),  the  license  amount  for  the 
1997  quota  year  would  be  the  same 
amount  issued  in  1996,  subject  to  the 
eligibility  requirements  of  the  proposed 
rule.  The  license  amounts  from 
historical  licenses  that  are  not  used  at 
least  90  percent  or  whose  use  does  not 
meet  the  other  requirements  of  the 
proposed  rule  would  be  issued  under 
the  rank-order  lottery  (Appendix  2)  as  of 
the  1997  quota  year.  If  a  licensee  held 
more  than  one  historical  license,  or  one 
or  more  historical  licenses  and  one 
nonhistorical  license  for  the  same  article 
from  the  same  country  in  1996  and 
would  be  eligible  for  those  same 
licenses  in  1997,  the  licensee  would  be 
issued  a  single  historical  license  at  a 
combined  level  determined  through  the 
above  procedures. 

(2)  Nonhistorical  rank-order  lottery 
licenses — The  significant  number  of 
comments  proposing  more  continuity  in 
license  allocation  and  comments 
supporting  the  greater  fairness  of  a  rank- 
order  lottery  system,  introduced  in  the 
Interim  Rule  of  January  6,  1995  for 
certain  non-cheese  articles,  led  the 
Department  to  propose  extending  it  to 
those  quantities  of  cheese  not  held  in 
historical  or  designated  licenses 
(notwithstanding  an  opposing  comment 
that  it  would  introduce  greater  volatility 
and  trade  in  low-price  merchandise). 
The  rank-order  lottery  would  consist  of 
a  series  of  random  draws  on  the  basis 
of  licensee-expressed  rankings.  Once  a 
licensee  has  received  a  nonhistorical 
license,  it  would  not  be  issued  another 
until  all  other  applicants  have  received 
one  nonhistorical  license  of  their 
choice,  provided  their  choices  have  not 
already  been"  completely  issued.  Under 
the  proposed  Revision  8,  licenses  would 
be  allocated  on  the  basis  of  minimum 
shares  with  proration  of  any  excess,  if 
such  occurs.  Therefore,  no  license 
maximum  would  be  required  for 
nonhistorical  rank-order  lottery 
licenses.  The  proposed  rule  would  not 


change  the  size  of  the  existing  historical 
and  designated  licenses,  but  would 
increase  the  minimum  size  of  most 
nonhistorical  rank-order  lottery  licenses 
from  that  of  the  equivalent 
supplementary  licenses,  to  make  them 
more  economically  viable,  and  for  ease 
of  administration.  The  minimum  size  of 
licenses  would  in  most  cases  be  more 
than  double  the  size  under  Revision  7. 
This  would  result  in  a  decrease  from  the 
approximately  680  licenses  which  were 
awarded  in  1994  under  the  lottery 
provisions  of  Revision  7  to 
approximately  291  licenses  for  the  same 
quantity  of  cheese.  Some  Uruguay 
Round  TRQ  amounts  will  be  added  to 
this  quantity  from  the  countries  who  do 
not  designate,  as  would  the  amounts 
which  are  available  for  global  acce^. 
The  rank-order  lottery,  while  not  a 
guarantee  of  continuity  of  license, 
should  increase  the  odds  of  receiving  a 
license  for  the  same  article  in 
consecutive  years.  A  detriment,  as 
pointed  out  in  a  comment  to  the  interim 
rule,  is  that  a  licensee  would  not  receive 
as  great  a  variety  of  licenses.  With 
respect  to  license  size,  four  comments 
suggested  that  they  be  made  larger,  three 
comments  stated  they  should  not  be 
changed,  and  one  comment  proposed 
that  the  minimum  size  of  non-cheese 
licenses  be  increased  to  at  least  100 
metric  tons.  Since  the  TRQ  amounts  are 
fixed,  the  system  must  balance  the  size 
of  license  with  the  large  number  of 
requests  for  license.  The  minimum 
license  levels  in  this  proposed 
regulation  are  deemed  reasonable  in  this 
context. 

Under  Revision  7,  a  historical  licensee 
is  generally  ineligible  for  nonhistorical 
license  of  the  same  article  from  the  same 
country,  but  is  eligible  for 
supplementary  lottery  license.  The 
Department  has  proposed  making  the 
new  nonhistorical  rank-order  lottery 
licenses  available  to  all  eligible 
licensees,  subject  to  the  limitations  of 
the  rules  of  attribution  in  §  6.23(c)  (3)- 
(5).  The  rank -order  provision  would 
prevent  any  one  licensee  from  randomly 
getting  significantly  more  nonhistorical 
licenses  than  another. 

A  significant  number  of  suggestions 
for  providing  renewability  or  increasing 
continuity  in  the  receipt  of 
nonhistorical  licenses  had  to  be  rejected 
because  of  the  limited  quantities 
available  for  allocation.  For  lottery 
license  allocation,  one  comment 
suggested  that  if  85  percent  of  an  entire 
license  is  used  (as  opposed  to  85 
percent  of  the  license  retained  at  the 
end  of  the  year)  the  licensee  should 
receive  that  same  license  the  next  year. 
Another  suggested  that  licenses  be  made 
available  to  companies  on  a  rotating 
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basis  over  a  period  of  years  and  two 
comments  proposed  licenses  be  made 
available  for  longer  than  one  year.  While 
the  latter  proposals  might  extend  a 
business'  planning  horizon,  it  is 
doubtful  that  a  business  would  make  or 
increase  investments  on  the  basis  of 
licenses  it  knows  may  be  unavailable 
after  2.  3.  4,  or  5  years — whatever 
multiple  year  term  might  be  provided. 
Two  comments  suggested  a  license 
exchange  so  that  licensees  could  swap 
licenses.  Administrative  difficulties 
make  this  unfeasible. 

With  respect  specifically  to  the  new 
Uruguay  Round  cheese  quantities,  two 
comments  suggested  that  50  percent  of 
the  non-designated  licenses  be  granted 
to  importers  of  non-quota  cheese. 
Hovi^ver,  virtually  all  of  the  cheese  is 
likely  to  be  designated.  In  many  cases 
the  non-quota  cheese  importers  are  the 
same  companies  as  the  license  holders 
and  the  size  of  their  license  portfolio 
ranges  from  small  to  large.  Thus,  such 
a  proposal  is  not  likely  to  give 
substantial  advantage  to  smaller 
businesses  who  find  it  difficult  to 
increase  the  size  and  continuity  of  their 
licenses.  Another  comment  stated  that 
Uruguay  Round  quantities  not  yet 
designated  by  a  country  should  be 
issued  through  a  lottery.  This 
recommendation  is  contained  in  the 
proposed  rule.  The  following  specific 
recommendations  were  also  submitted: 
three  comments  proposed  the  Uruguay 
Round  increments  in  cheese  should  be 
equally  split  among  license  types;  one 
felt  that  the  licenses  should  be  issued 
equally  to  manufacturers  and  importer 
distributors:  and  one  stated  that  50 
percent  of  the  licenses  should  be  issued 
to  businesses  created  after  1979.  Other 
more  complex  formulas  were  also 
submitted  for  allocating  licenses. 

(3)  Designated  licenses — Revision  8 
would  incorporate  Uruguay  Round 
commitments  on  designated  importers, 
provide  a  deadline  for  designation  by 
foreign  governments,  submission  of  the 
specific  information  required  by  the 
Licensing  Authority,  and  a  deadline  for 
notification  of  the  Licensing  Authority 
by  an  exporting  country  if  it  intends  to 
begin  or  cease  designating  importers  in 
the  following  quota  year. 

Surrender  and  Reallocation 

Revision  8  would  move  the  surrender 
date  from  October  1  to  September  1 
beginning  with  the  1996  quota  year,  on 
the  basis  of  several  comments  This 
would  also  entail  moving  the  period 
forward  for  requesting  additional 
amounts  from  September  1-September 
15  to  August  1 -August  15.  Three 
comments  suggested  that  requests  for 
additional  license  and  the  surrender  of 


license  be  nMdi'  .jn^  moiu  ;i  earner  ^o  as 
to  allow  for  earlier  reallocation  and 
better  conditions  for  the  shipment  of 
product  in  time  for  the  end  of  the  year. 
Two  entities  commented  that  the 
current  time  frame  was  more 
appropriate  as  a  September  1  date  was 
too  early  for  decisions  on  non-use.  We 
are  particularly  interested  in  further 
comments  on  this  provision  in  light  of 
the  increase  in  the  utilization  level 
required  to  reestablish  eligibility  in  the 
following  year,  and  the  potential  for  loss 
of  historical  license  if  that  level  is  not 
met. 

Surrendered  licenses  would  be 
reallocated  in  a  manner  similar  to  the 
method  used  for  initial  allocation  of 
nonhistorical  licenses  (i.e.,  a  rank-order 
lottery).  However,  the  minimum  license 
level  would  be  smaller. 

One  comment  suggested  that  those 
who  use  95  percent  of  their  combined 
license  and  reallocated  quantities  be 
given  priority  the  following  year  for 
reallocated  amounts.  The  administrative 
complexity  of  this  proposal  would  slow 
down  the  reallocation  process,  defeating 
at  least  in  part  the  earlier  surrender- 
reallocation  period  proposed. 

Limitations  on  the  Use  of  Licenses 

Historically,  an  important  goal  of  the 
licensing  system  has  been  to  grant 
licenses  to  those  busines.ses  which  will 
employ  them  for  their  own 
entrepreneurial  use.  It  is  not  the  goal  of 
the  system  to  award  licenses  to  license 
brokers  who  obtain  licenses  for  the  use 
by  a  third  party.  This  proposed  rule 
reiterates  the  requirement  that  a  licensee 
must  use  its  licenses  in  its  own  dairy 
importing  or  manufacturing  business. 
This  is  further  reflected  in  the  proposed 
limitation  on  sales-in-transit  to  remain 
eligible  for  license  in  §  6.23  and  in  the 
proposed  requirement  that  licensees 
who  are  eligible  on  the  basis  of 
manufacturer  status  use  a  minimum  of 
75  percent  of  the  licensed  imports  in 
their  own  processing  operations  in  the 
United  States.  This  requirement  should 
better  implement  the  original  intent  of 
the  provision  introduced  in  Revision  7. 
to  give  manufacturers  who  have  no 
importing  history  the  opportunity  to 
have  direct  access  to  imported  inputs. 
Manufacturers  would  be  expected  to  be 
able  to  document  that  they  have  used  75 
percent  of  their  licensed  imports  in  their 
own  plant.  Another  comment  suggesting 
that  importers  must  sell  to  more  than 
two  unaffiliated  or  unassociated 
companies  unless  the  importer  of  record 
uses  more  than  50  pert;ent  of  such 
imports  in  its  own  processing  facility, 
was  viewed  as  a  restriction  whose  intent 
could  be  circumvented  and  has 


merefore  not  been  incorporated  into  the 
proposed  rule. 

Transfer  of  License 

Several  changes  have  been  proposed 
for  the  provisions  affecting  transfer  of 
license  upon  sale  or  conveyence  of  a 
business  involving  articles  covered  by 
this  regulation.  Licenses  would  be 
transferred  by  the  Licensing  Authority 
to  the  person  who  has  acquired  a 
business  involving  articles  covered  by 
this  regulation,  including  complete 
transfer  of  attendant  assets,  for  the 
remainder  of  the  quota  year.  In 
subsequent  quota  years  the  person  who 
has  acquired  the  business  could 
reestablish  eligibility  for  ttie  historical 
licenses  as  provided  in  §6.23  and  also 
apply  for  nonhistorical  and  designated 
license.  The  entries  made  under  the 
licenses  by  the  original  licensee  during 
the  year  in  which  the  sale  or 
conveyence  is  made  would  be 
considered  as  having  been  made  by  the 
person  acquiring  the  business  for  the 
purpose  of  establishing  eligibility.  In 
line  with  comments  received,  all 
licenses  would  be"  permitted  to  be 
transferred  to  the  person  acquiring  the 
business  in  an  asset  purchase  approved 
by  the  Licensing  Authority  (as  is  now 
the  case  for  those  changes  in  ownership 
resulting  from  a  stock  transfer).  As  a 
result,  the  person  acquiring  the  business 
could,  under  this  revision,  hold  any 
duplicate  nonhistorical  rank-order 
lottery-  licenses  for  the  remainder  of  the 
quota  year  for  which  they  are  issued. 
The  person  acquiring  the  business  and 
any  affiliates  would  be  eligible  for  only 
one  such  nonhistorical  rank-order 
lottery  license  in  subsequent  years.  If 
the  existing  provision  remained  in 
effect,  nonhistorical  amounts  which 
could  not  be  transferred  through  an 
asset  purchase  would  be  held  by  the 
Licensing  Authority  until  the 
reallocation  of  surrendered  amounts 
made  in  the  fall  of  any  given  quota  year. 

With  respect  to  the  requirement  that 
the  "total  assets"  related  to  the  business 
be  transferred  in  order  for  the  Licensing 
Authority  to  transfer  the  licenses,  one 
comment  stated  that  it  is  onerous  and 
proposed  the  test  be  "substantially  all  of 
the  assets."  In  the  Department's  view, 
the  one-time  burden  is  rea.sonable  in 
view  of  the  benefits  of  the  transfer  to 
both  parties  of  the  transaction.  In 
addition,  one  comment  suggested  that  a 
company  be  able  to  sell  a  particular 
portion  of  its  import  business,  and  that 
licenses  be  transferred  on  the  basis  of 
such  a  sale.  The  comple.xity  of 
attempting  to  define  and  audit  the 
requirement  of  a  partial  transfer  makes 
the  suggestion  unfeasible. 


In  response  to  long-standing  inaustry 
requests  and  a  comment  received,  the 
proposed  rule  provides  for  the  Licensing 
Authority  to  review,  prior  to  its 
execution,  a  proposed  contract  for  an 
asset  purchase  for  compliance  with  the 
requirement  for  conveying  assets 
attendant  to  the  importing  business.  The 
prior  submission  of  the  documents  of 
conveyence  would  be  made  mandatory. 
The  submission  would  have  to  be 
received  by  the  Licensing  Authority  at 
least  20  working  days  before  the 
conveyence  takes  place.  Any  alteration 
found  in  the  documents  ultimately 
submitted  would  require  a  further 
determination.  Also  proposed  is  a 
provision  permitting  an  escrow  clause 
in  the  contract,  but  such  escrow  could 
only  be  returned  if  the  Licensing 
Authority  determined  that  it  will  not 
transfer  the  licenses  to  the  buyer. 
Experience  has  caused  the  Department 
to  propose  a  new  requirement  for  timely 
reporting  and  submission  of  the  actual 
documents  conveying  the  assets  of  a 
company,  with  non-compliance  leading 
to  suspension  or  revocation  of  license. 

Use  of  Licenses 

This  section  has  been  simplified  and 
made  more  uniform  for  the  various 
types  of  entry.  The  intent  of  the 
proposed  document  requirements  is  to 
ensure  that  at  the  time  of  entry  the 
licensee  is  the  owner  and  importer  of 
record  of  the  licensed  product,  as  is 
already  required  under  Revision  7. 

One  entity  proposed  replacing  the 
through-bill-of-lading  requirement  with 
a  certificate  of  origin  requirement  so 
that  the  license  could  be  used  to  import 
heese  produced  in  a  specific  country 
from  another  part  of  the  world.  This 
would  increase  the  difficulty  of 
enforcing  the  country  of  origin 
requirements  of  the  tariff-rate  quotas. 

In  response  to  industry  requests 
which  pre-dated  the  ANPR,  and  in 
conformance  with  Customs  rules  on 
tariff-rate  quotas,  the  proposed  rule 
would  provide  for  the  use  of  immediate 
delivery  for  articles  covered  by  it. 

Records  and  Inspection 

Proposed  Revision  8  would  extend 
the  two-year  period  for  retaining  records 
for  a  quota  year  to  five  years  after  the 
end  of  a  quota  year.  Five  years  is 
standard  for  other  Department 
regulations.  It  would  also  require  that 
all  documentation  related  to 
transactions  which  establish  a  licensee's 
eligibility  be  maintained  for  that  period. 
It  would  further  clarify  that  documents 
must  be  made  available  to  all  officials  of 
the  Department.  Failure  to  provide 
information  would  be  a  violation  subject 


to  suspension  and  revocation  under 
§6.31. 

Suspension  and  Revocation  of  License 
Eligibility 

These  proposed  provisions  have  been 
entirely  rewritten.  They  would  provide 
greater  clarity  regarding  grounds  for 
suspension  or  revocation;  give  the 
Licensing  Authority  greater  discretion 
as  to  the  severity  of  the  action  to  be 
taken  (by  allowing  partial  or  complete 
suspension  or  revocation  of  the  licenses 
held  by  a  person);  ensure  that  a  decision 
to  revoke  the  ability  to  apply  for  license 
extends  to  the  individual  who  has 
violated  the  Import  Regulation  (or  other 
government  rule)  as  well  as  to  the 
named  licensee:  and  provide  for 
suspension  and  the  opportunity  for  a 
hearing  prior  to  revocation — as 
proposed  in  a  recommendation 
received.  It  has  been  the  Department's 
policy  in  recent  years  to  provide  the 
opportunity  for  a  hearing  before 
revocation  administratively,  even 
though  Revision  7  only  provides  for  an 
appeal  hearing  after  revocation.  One 
comment  proposed  monetary  fines  for 
certain  infractions  of  the  rule.  The 
Department  has  no  authority  for  such 
action.  Another  stated  that  the  licenses 
of  a  person  violating  the  Import 
Regulation  or  any  Customs  rules  should 
be  returned  to  the  lottery,  and  two 
others  stated  that  a  person  be  made 
ineligible  for  licenses  only  upon 
conviction  of  wrongdoing.  Persons 
found  to  be  violating  the  Import 
Regulation  or  Customs  rules  and 
regulations  applicable  to  the  Import 
Regulation  would  be  subject  to  §6.31 
proceedings. 

The  proposed  rule  provides  for  a 
single  administrative  appeal  of 
determinations  by  the  Licensing 
Authority  to  the  Director  of  the  Import 
Policies  and  Programs  Division,  Foreign 
Agricultural  Service,  or  his  or  her 
designee.  The  Department  believes  that 
the  two  levels  provided  in  Revision  7 
are  duplicative  and  potentially 
burdensome  for  the  licensee,  "rhe  rule 
would  also  require  that  the  licensee 
exhaust  its  administrative  remedies 
before  pursuing  any  other  remedy. 

Globalization  of  Licenses 

The  section  on  country  of  origin 
adjustments  found  in  Revision  7  would 
be  renamed  to  reflect  the  action  which 
the  Licensing  Authority  actually  takes 
when  it  determines  that  entries  of  an 
article  from  a  country  will  fall  short  of 
that  country's  allocated  amount  as 
indicated  in  Appendices  1.  2  and  3,  i.e.. 
to  globalize  the  remaining  balance  (or  an 
appropriate  portion  thereof)  of  licenses 
for  an  article  from  a  country.  It  would 


also  continue  the  provision  in  the 
current  interim  rule  which  implements 
the  U.S.  Uruguay  Round  commitment  to 
obtain  the  consent  of  the  exporting 
country's  government  prior  to 
globalization  of  the  TRQ-amounts 
granted  in  Uruguay  Round.  While  this 
section  does  not  specifically  state  that 
importers  may  request  globalization  and 
that  when  they  do  they  must  supply 
information  which  would  show  to  the 
best  of  their  ability  the  reasons  why  a 
supplying  country  will  not  be  able  to  fill 
its  quota  allocation,  this  provision 
would  be  implemented  by  the  Licensing 
Authority  as  it  has  been  in  the  past. 
Further,  such  requests  must  be 
submitted  no  later  than  August  1. 
This  section  does  not  reflect  the 
comments  received  on  this  issue  which 
would  be  administratively  difficult  to 
implement  or  where  the  existing 
provisions  are  not  considered  deficient 
by  the  Department.  Several  comments 
recommended  some  form  of  automatic 
or  semi-automatic  country-of-origin 
adjustment  if  a  supplying  country  had  a 
poor  record  of  filling  a  TRQ  in  several 
consecutive  years,  and  another 
proposed/that  evaporated  and 
sweetenep/condensed  milk  be  excluded 
from  this  provision.  One  comment 
proposed  that  the  provision  permitting 
the  Licensing  Authority  to  make  a 
license-specific  country-of-origin 
adjustment  (or  waive  the  85  percent 
utilization  requirement)  upon 
determination  that  an  exporting  country 
has  discriminated  as  to  price  or 
availability  be  strengthened.  The 
comment  further  recommended 
provisions  describing  statutory  export 
monopolies  who  export  primarily 
industrial  type  cheeses  as  anti- 
competitive, and.  based  on  such  a 
description,  revoking  the  exporting 
country's  ability  to  designate  importers 
for  Hcense.  The  Department  has  instead 
provided  in  §  6.23  an  exemption  to  the 
90  percent  utilization  requirement  for 
licenses  where  the  product  is  purchased 
from  an  export  monopoly. 

License  Fee 

Proposed  Revision  8  would  require 
that  license  fee  payments  be  made  by 
certified  check  or  money  order  to 
minimize  the  Department's  burden  in 
handling  returned  checks.'and  would 
continue  the  provision  for  automatic 
suspension  of  licenses  for  non-payment 
of  the  fee  by  May  15.  It  further  states 
that  revocation  procedures  would  begin 
immediately  upon  suspension.  It  is  the 
Department's  intent  to  enforce  this 
vigorously.  There  would  be  no  grace 
period  beyond  the  May  15  postmark 
date,  and  late  payment  would  continue 
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to  lead  to  ausptinsion  and  revocation 
procedures. 

Two  comments  were  submitted 
stating  that  the  fee  was  too  high,  one 
suggested  it  be  based  on  the  amount  of 
licenses  received,  another  said  it  should 
be  eliminated.  The  fee  is  required  by  an 
OMB  Directive  and  must  be  based  on 
the  cost  of  services  rendered,  not  on  the 
size  of  the  license.  Another  comment 
proposed  splitting  the  fee  into  two 
payments  (a  fee  for  processing  the 
license  and  a  fee  for  the  license)  in  order 
to  discourage  frivolous  applications. 
This  would  double  the  Etepartment's 
processing,  handling,  and  monitoring  of 
payments  and  in  the  Department's  view 
would  not  be  a  sufficient  disincentive  to 
reduce  applications  significantly. 

Adjustment  of  Appendices 

This  section  has  been  added  to  clarify 
that  historical  licenses  which  are  not 
issued  to  a  licensee  who  has  not  met  the 
eligibility  provisions  of  §6.23  or  whose 
license  has  been  revoked  or 
permanently  surrendered  would  be 
moved  to  Appendix  2  for  nonhistorical 
rank-order  licenses  The  Licensing 
Authority  would  provide  the 
opportunity  to  apply  for  such  licenses  if 
the  transfer  to  Appendix  2  added  an 
article  or  an  article  from  a  country  not 
previously  listed  under  that  Appendix. 

Miscellaneous 

A  provision  has  been  added  that  all 
submissions  required  by  mail  in  this 
regulation  would  have  to  be  made  by 
registered  or  certified  mail  with  a 
postmarked  receipt,  and  proper  postage 
affixed.  This  is  intended  to  assure 
timely  delivery  and  provide  a  means  to 
verify  that  the  postmark  deadline  is  met. 

Appendices 

Several  comments  addressed  the 
types  of  cheeses  under  TRQ  and  the 
contents  of  TRQ  articles.  Some 
welcomed  the  consolidation  of  licenses 
for  Italian-type  and  Edam  and  Gouda 
cheeses  and  recommended  further 
consolidation.  Another  comment 
suggested  the  mix  of  cheese  be  adjusted 
to  minimize  the  impact  on  domestic 
producers.  One  comment  proposed 
changing  the  tariff-rate  quotas  for 
evaporated  and  sweetened/condensed 
milk  to  make  them  equal.  These 
formulations  are  part  of  the  Uruguay 
Round  Agreement  and  cannot  be 
changed  through  regulatory  action.  They 
would  require  legislative  authority  and 
in  some  cases  renegotiation  of  the 
Agreement. 

Two  comments  recommended 
extending  licensing  to  other  non-cheese 
dairy  products,  particularly  those  where 
the  TRQ  increased  by  more  than  500 


nitiini,  luui.  1  ;ie  Uupartiiiur.t  will  be 
monitoring  imports  to  determine  if 
further  licensing  is  needed. 

List  of  Subiects  in  7  CFR  Part  6 

Agricultural  commodities.  Cheese, 
Dairy  products,  Imports,  Reporting  and 
recordkeeping  requirements. 

Proposed  Rule 

Accordingly,  for  the  reasons  described 
in  the  preamble,  7  CFR  Part  6  Subpart — 
Tariff  Rate  Quotas  §§  6.20-6.34  and 
Appendix  1,  Appendix  2  and  Appendix 
3  thereto,  is  revised  to  read  as  follows: 

Subpart — Dairy  Tariff-Rate  Import 
Quota  Licensing 

Authority:  Additional  VS.  Notes  6,  7.  8, 
12, 14,  16-23  and  25  to  Chapter  4  and 
General  Note  15  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202).  Pub.  L.  97-258,  96  Stat.  1051.  as 
amended  (31  U.S.C.  9701),  and  sees.  103  and 
404.  Pub.  L.  103-465.  108  Stat.  4819. 

§  6.20    Introduction. 

(a)  Presidential  Proclamation  6763  of 
December  23,  1994  (3  CFR,  1994  Comp., 
p.  147),  modified  the  Harmonized  Tariff 
Schedule  of  the  United  States  affecting 
the  import  regime  for  certain  articles  of 
dairy  products.  The  Proclamation 
terminated  quantitative  restrictions  that 
had  been  imposed  pursuant  to  section 
22  of  the  Agricultural  Adjustment  Act  of 
1933.  as  amended  (7  U.S.C.  624); 
proclaimed  tariff-rate  quotas  for  such 
articles  pursuant  to  Public  Law  103- 
465;  and  specified  which  of  such 
articles  may  be  entered  only  by  or  for 
the  account  of  a  person  to  whom  a 
license  has  been  issued  by  the  Secretary 
of  Agriculture. 

(b)  Effective  January  1.  1995,  the  prior 
regime  of  absolute  quotas  for  certain 
dairy  products  was  replaced  by  a  system 
of  tariff-rate  quotas.  The  articles  subject 
to  licensing  under  the  new  tariff-rate 
quotas  are  listed  in  Appendices  1,  2. 
and  3  of  this  subpart.  The  provisions  of 
this  subpart  are  effective  on  [effective 
date  of  the  final  rule).  Licenses  are 
issued  pursuant  to  its  provisions  for  the 
1997  and  subsequent  quota  years.  These 
licenses  permit  the  holder  to  import 
specified  quantities  of  the  subject 
articles  into  the  United  States  at  the 
applicable  in-quota  rate  of  duty.  If  an 
importer  has  no  license  for  an  article 
subject  to  a  tariff-rate  quota,  such 
importer  is  required,  with  certain 
exceptions,  to  pay  the  appHcable  over- 
quota  rate  of  duty. 

(c)  The  Secretary  of  Agriculture  has 
determined  that  this  subpart,  to  the 
fullest  extent  practicable,  results  in  fair 
and  equitable  allocation  of  the  right  to 
import  articles  subject  to  such  tariff-rate 


quotas.  The  subpart  also  maximizes 
utilization  of  the  tariff-rate  quotas  for 
such  articles,  taking  due  account  of  any 
special  factors  which  may  have  affected 
or  may  be  affecting  the  trade  in  the 
articles  concerned. 

§  6.21    Definitions. 

As  used  in  this  subpart  and  the 
Appendices  thereto,  the  following  terms 
mean: 

Cheese  or  cheese  products — Articles 
in  headings  0406.  1901.90.34  and 
1901.90.36  of  the  Harmonized  Tariff 
Schedule. 

Commercial  entry — Any  entry  except 
those  made  by  or  for  the  account  of  the 
United  States  Government  or  for  a 
foreign  government,  for  the  personal  use 
of  the  importer  or  for  sampling,  taking 
orders,  research,  or  the  testing  of 
equipment. 

Country — Country  of  origin  as 
determined  in  accordance  with  Customs 
rules  and  regulations,  except  that  "EC- 
12"  and  "Other  Countries"  shall  each  be 
treated  as  a  country. 

Customs — The  United  States  Customs 
Service. 

Dairy  products — Articles  in  headings 
0401  through  0406.  margarine  cheese 
listed  under  headings  1901.90.34  and 
1901.90.36.  ice  cream  listed  under 
heading  2105.  and  casein  listed  under 
heading  3501  of  the  Harmonized  Tariff 
Schedule. 

Department — The  United  States 
Department  of  Agriculture. 

EC  12 — Belgium,  Denmark,  the 
Federal  Republic  of  Germany.  France. 
Greece,  Ireland,  Italy,  Luxembourg,  the 
Netherlands,  Portugal,  Spain  and  the 
United  Kingdom. 

Enter  or  Entry — To  make  or  making 
entry  for  consumption,  or  withdrawal 
from  warehouse  for  consumption  in 
accordance  with  Customs  regulations 
and  procedures. 

Harmonized  Tariff  Schedule  or  HTS — 
The  Harmonized  Tariff  Schedule  of  the 
United  States. 

Licensee — A  person  to  whom  a 
license  has  been  issued  under  this 
subpart. 

Licensing  Authority — The  Dairy 
Import  Quota  Manager,  Import  Policies 
and  Programs  Division.  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture. 

Other  countries — Countries  not  listed 
by  name  as  having  separate  tariff-rate 
quota  allocations  for  an  article  in  the 
Additional  U.S.  Notes  to  Chapter  4  of 
the  Harmonized  Tariff  Schedule. 

Person — An  individual,  firm, 
corporation,  partnership,  association, 
trust,  estate  or  other  legal  entity. 

Postmark — The  postage  cancellation 
mark  or  date  applied  by  the  United 


States  Postal  Service.  This  does  not 
include  the  date  on  "same  day  or  next 
day"  mail  delivered  by  the  U.S.  Postal 
Service  (also  known  as  Express  Mail). 
on  metered  postage  affixed  by  the 
applicant,  or  on  mail  delivered  by 
private  entities. 

Process  or  Processing — Any 
additional  preparation  of  a  dairy 
product,  such  as  melting,  grating, 
shredding,  cutting  and  wrapping,  or 
blending  with  any  additional  ingredient. 

Quota  article— One  of  the  products 
listed  in  Appendices  1,  2,  or  3  of  this 
subpart  which  are  the  same  as  those 
described  in  Additional  U.S.  Notes  6,  7, 
8,  12,  14,  16-23  and  25  to  Chapter  4  of 
the  Harmonized  Tariff  Schedule. 

Quota  year — The  12-month  period 
beginning  on  January  1  of  a  given  year. 

Sale-in-transit — Any  sale  prior  to 
entry  that  is  not  a  direct  sale,  including 
from  a  warehouse  in  the  United  States. 
A  direct  sale  means  a  sale  by  the 
exporter  in  a  foreign  country  of  an 
article  to  the  licensee  or  person  seeking 
license. 

Tariff-rate  quota  amount  or  TRQ 
amount — The  amount  of  an  article 
subject  to  the  applicable  in-quota  rate  of 
duty  established  under  a  tariff-rate 
quota. 

United  States — The  customs  territory 
of  the  United  States,  which  is  limited  to 
the  fifty  states,  the  District  of  Columbia, 
and  Puerto  Rico. 

§  6.22    Requirement  for  a  license. 

(a)  General  rule.  A  person  who  seeks 
to  enter,  or  en  ise  to  be  entered,  an 
article  shall  obtain  a  license,  in 
accordance  with  this  subpart,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(b)  Exceptions.  Licenses  are  not 
required  if: 

(1)  The  article  is  imported  by  or  for 
the  account  of  any  agency  of  the  U.S. 
Government; 

(2)  The  article  is  imported  for  the 
personal  use  of  the  importer,  provided 
that  the  net  v\  eight  does  not  exceed  5 
kilograms  in  any  one  shipment; 

(3)  The  article  imported  will  not  enter 
the  commerce  of  the  United  States  and 
is  imported  as  a  sample  for  taking 
orders,  for  exhibition,  for  display  or 
sampling  at  a  trade  fair,  for  research,  for 
testing  of  equipment;  or  for  use  by 
embassies  of  foreign  governments. 
Written  approval  of  the  Licensing 
Authority  shall  be  obtained  prior  to 
entry,  and  the  importer  of  record  (or  a 
broker  or  agent  acting  on  its  behalf) 
shall  provide  to  the  Licensing 
Authority,  prior  to  the  release  of  such 
articles,  the  appropriate  Customs 
documentation  identifying  the  article, 
quantity  to  be  imported,  its  location. 


intended  use,  an  entry  number  and  the 
importer  of  record.  The  Licensing 
Authority  may  also  require  as  a 
condition  of  import  that  the  article  be 
destroyed  or  re-exported  after  such  use; 
or 

(4)  Such  person  pays  the  applicable 
over-quota  rate  of  duty. 

§  6.23    Eligibility  to  apply  for  a  license. 

(a)  !n  general.  To  apply  for  any 
license,  a  person  shall  have: 

(1)  A  business  office,  and  be  doing 
business,  in  the  United  States,  and 

(2)  An  agent  in  the  United  States  for 
service  of  process. 

(b)  Eligibility  for  the  J  997  and 
subsequent  quota  years.  (1)  Historical 
licenses  (Appendix  1 ).  Any  person 
issued  a  historical  or  nonhistorical 
license  for  the  1996  quota  year  for  an 
article  may  apply  for  a  historical  license 
(Appendix  1)  for  the  same  article  from 
the  same  country  for  the  1997  and 
subsequent  quota  years,  if  such  person 
was.  during  the  12-month  period  ending 
August  31  prior  to  the  quota  year,  either: 

(i)  Where  the  article  is  cheese  or 
cheese  product, 

(A)  The  owner  of  and  importer  of 
record  for  at  least  three  separate 
commercial  entries  of  cheese  or  cheese 
products  totalling  not  less  than  57,000 
kilograms  net  weight,  each  of  the  three 
entries  not  less  than  2,000  kilograms  net 
weight,  excluding  entries  made  on  the 
basis  of  a  sale-in-transit  to  the  applicant 
and  warehouse  withdrawals; 

(B)  The  owner  of  and  importer  of 
record  for  at  least  eight  separate 
commercial  entries  of  cheese  or  cheese 
products  totalling  not  less  than  19,000 
kilograms  net  weight,  each  of  the  eight 
entries  not  less  than  450  kilograms  net 
weight,  excluding  entries  made  on  the 
basis  of  a  sale-in-transit  to  the  applicant 
and  warehouse  withdrawals,  with  a 
minimum  of  two  entries  in  each  of  at 
least  three  quarters  during  that  period; 
or 

(C)  The  owner  or  operator  of  a  plant 
listed  in  Section  II  of  the  most  current 
issue  of  "Dairy  Plants  Surveyed  and 
Approved  for  USDA  Grading  Service" 
and  had  processed  or  packaged  at  least 
450,000  kilograms  of  cheese  or  cheese 
products  in  its  own  plant  in  the  United 
States;  or 

(ii)  Where  the  article  is  not  cheese  or 
cheese  product, 

(A)  The  owner  of  and  importer  of 
record  for  at  least  three  separate 
commercial  entries  of  dairy  products 
totalling  not  less  than  57,000  kilograms 
net  weight,  each  of  the  three  entries  not 
less  than  2,000  kilograms  net  weight, 
excluding  entries  made  on  the  basis  of 
a  sale-in-transit  to  the  applicant  and 
warehouse  withdrawals; 


(B)  The  owner  of  and  importer  of 
record  for  at  least  eight  separate 
commercial  entries  of  dairy  products 
totalling  not  less  than  19,000  kilograms 
net  weight,  each  of  the  eight  entries  not 
less  than  2,000  kilograms  net  weight, 
excluding  entries  made  on  the  basis  of 
a  sale-in-transit  to  the  applicant  and 
warehouse  withdrawals,  with  a 
minimum  of  two  entries  in  each  of  at 
least  three  quarters  during  that  period; 

(C)  The  owner  or  operator  of  a  plant 
listed  in  tlie  most  current  issue  of 
"Dairy  Plants  Surveyed  and  Approved 
for  USDA  Grading  Service"  and  had 
manufactured,  processed  or  packaged  at 
least  450.000  kilograms  of  dairy 
products  in  its  own  plant  in  the  United 
States;  or 

(D)  The  exporter  of  dairy  products  in 
the  quantities  and  number  of  shipments 
required  under  paragraphs  (b)(l)(ii)  (A) 
or  (B)  of  this  section. 

(2)  Certain  butter.  A  person  issued  a 
nonhistorical  license  for  butter  for  the 

1996  or  1997  quota  year  may  annually 
apply  for  a  historical  license  (Appendix 
1)  for  the  same  quantity  of  butter  for  the 
subsequent  quota  year  and  each  year 
thereafter,  provided  that  such  person 
has  used  at  least  95  percent  of  the 
license  issued  for  the  previous  quota 
year  and  meets  the  requirements  of 
paragraph  (b)(l)(ii)  of  this  section. 
However,  if  a  person  is  issued  a 
historical  license  pursuant  to  this 
paragraph,  that  person  may  not  apply 
for  a  nonhistorical  license  for  butter  for 
any  quota  year  in  which  that  historical 
license  is  issued  to  that  person. 

(3)  Nonhistorical  licenses  for  cheese 
or  cheese  products  (Appendix  2).  A 
person  may  annually  apply  for  a 
nonhistorical  license  for  cheese  or 
cheese  products  (Appendix  2)  for  the 

1997  quota  year  and  each  quota  year 
thereafter  if  such  person  meets  the 
requirements  of  paragraph  (b)(l)(i)  of 
this  section. 

(4)  Nonhistorical  licenses  for  articles 
other  than  cheese  or  cheese  products 
(Appendix  2).  A  person  may  annually 
apply  for  a  nonhistorical  license  for 
articles  other  than  cheese  or  cheese 
products  (Appendix  2)  for  the  1997 
quota  year  and  each  quota  year 
thereafter  if  such  person  meets  the 
requirements  of  paragraph  (b)(l)(ii)  of 
this  section. 

(5)  Designated  license  (Appendix  3). 
A  person  may  annually  apply  for  a 
designated  license  (Appendix  3)  for  the 
1997  quota  year  and  for  each  quota  year 
thereafter,  provided  that  such  person 
meets  the  requirements  of  paragraph 
(b)(l)(i)  of  this  section,  and  provided 
further  that  the  government  of  the 
country  has  designated  such  person  for 
such  license.  The  designating  country 
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shall  submit  its  selection  of  designated 
importers  in  writing  directly  to  the 
Licensing  Authority  not  later  than 
October  3 1  prior  to  the  beginning  of  the 
quota  year. 

(c)  Exceptions.  (1)  A  licensee  that  fails 
in  a  quota  year  to  enter  at  least  90 
percent  of  the  amount  of  an  article 
permitted  under  a  licen.se,  shall  not  be 
eligible  to  receive  a  license  for  the  same 
article  from  the  same  country  for  the 
next  quota  year.  For  the  purpose  of  this 
paragraph,  the  amount  of  an  article 
permitted  under  the  license  will 
exclude  any  amounts  surrendered 
pursuant  to  §  6.26(a),  but  will  include 
any  additional  allocations  received 
pursuant  to  §6.26(b}.  This  paragraph 
will  not  apply,  however: 

(i)  Where  the  licensee  demonstrates  to 
the  satisfaction  of  the  Licensing 
Authority  that  the  failure  resulted  from 
breach  by  a  carrier  of  its  contract  (Jf 
carriage,  breach  by  a  supplier  of  its 
contract  to  supply  the  article,  act  of  God 
or  force  majeure;  or 

(ii)  To  historical  and  nonhistorical 
licenses  where  the  country  specified  on 
the  license  maintains  or  permits  an 
export  monopoly  to  control  the  product 
concerned.  For  the  purpose  of  this 
paragraph,  "export  monopoly"  means  a 
privilege  vested  in  one  or  more  persons 
consisting  in  the  exclusive  right  to  carry 
on  the  exportation  of  an  article  of  dairy 
products  from  a  country  to  the  United 
States.  The  Licensing  Authority  may 
publish  a  notice  in  the  Federal  Register 
indicating  which  countries  export  an 
article  or  articles  through  such  a 
monopoly,  and  revise  it  as  necessary. 

(2)  A  licensee  who  enters  more  than 
25  percent  of  the  total  amount  entered 
under  its  licenses  on  the  basis  of  sales- 
in-transit,  shall  not  be  eligible  to  receive 
any  license  in  the  following  year.  This 
paragraph  will  not  apply,  however, 
where  the  licensee  demonstrates  to  the 
satisfaction  of  the  Licensing  Authority 
that  it  exceeded  that  level  as  a  result  of 
breach  by  a  carrier  of  its  contract  of 
carriage,  breach  by  a  supplier  of  its 
contract  to  supply  the  article,  act  of  God 
OT  force  majeure. 

(3)  The  Licensing  Authority  will  not 
issue  a  nonhistorical  license  (Appendix 
2)  for  an  article  from  a  country  during 

a  quota  year  to  an  applicant  who  is 
afTiIiated  with  another  applicant  to 
whom  the  Licensing  Authority  is 
issuing  a  non-historical  license  for  the 
same  article  from  the  same  country  for 
that  quota  year.  Further,  the  Licensing 
Authority  will  not  issue  a  nonhistorical 
license  for  butter  to  an  applicant  who  is 
affiliated  with  another  applicant  to 
whom  the  Licensing  Authority  is 
issuing  a  historical  butter  license  of 
57.000  kilograms  or  greater.  For  the 


purpose  of  this  paragraph,  an  applicant 
will  be  deemed  affiliated  with  another 
applicant  if: 

(i)  The  applicant  is  the  spouse, 
brother,  sister,  parent,  or  grandchild  of 
such  other  applicant; 

(ii)  The  applicant  is  the  spouse, 
brother,  sister,  parent  or  grandchild  of 
an  individual  who  owns  or  controls 
such  other  applicant; 

(iii)  The  applicant  is  owned  or 
controlled  by  the  spouse,  brother,  sister, 
parent,  or  grandchild  of  an  individual 
who  owns  or  controls  such  other 
applicant; 

(iv)  Both  applicants  are  5  percent  or 
more  owned  or  controlled,  directly  or 
indirectly,  by  the  same  person; 

(v)  The  applicant,  or  a  person  who 
owns  or  controls  the  applicant,  benefits 
from  a  trust  that  controls  such  other 
applicant. 

(4)  The  Licensing  Authority  will  not 
issue  a  nonhistorical  license  (Appendix 
2)  for  an  article  from  a  country  during 

a  quota  year  to  an  applicant  who  is 
associated  with  another  applicant  to 
whom  the  Licensing  Authority  is 
issuing  a  nonhistorical  license  for  the 
same  article  from  the  same  country  for 
that  quota  year.  Further,  the  Licensing 
Authority  will  not  issue  a  nonhistorical 
license  for  butter  to  an  applicant  who  is 
associated  with  another  applicant  to 
whom  the  Licensing  Authority  is 
issuing  a  historical  butter  license  for 
57,000  kilograms  or  greater.  For  the 
purpose  of  this  paragraph,  an  applicant 
will  be  deemed  associated  with  another 
applicant  if: 

(i)  The  applicant  is  an  employee  of.  or 
is  controlled  by  an  employee  of.  such 
other  applicant: 

(ii)  The  applicant  economically 
benefits,  directly  or  indirectly,  from  the 
use  of  the  license  issued  to  such  other 
applicant. 

(5)  The  Licensing  Authority  will  not 
issue  a  nonhistorical  license  for  an 
article  from  a  country,  for  which  the 
applicant  ret:eives  a  designated  license. 

§  6.24    Application  for  a  license. 

(a)  Application  for  license  shall  be 
made  on  forms  provided  by  the 
Licensing  Authority  and  shall  be  duly 
notarized  and  mailed  in  accordance 
with  §  6.36(b).  All  parts  of  the 
application  shall  be  completed. 
Beginning  with  the  1997  quota  year  the 
application  shall  be  postmarked  no 
earlier  than  September  1  and  no  later 
than  October  15  of  the  year  preceding 
that  for  which  license  application  is 
made.  The  Licensing  Authority  will  not 
accept  incomplete  or  unpostmarked 
applications. 


(b)(1)  Where  the  applicant  seeks  to 
establish  eligibility  on  the  basis  of 
imports,  applications  shall  include: 

(i)  Customs  Form  7501  showing  the 
applicant  as  the  importer  of  record,  and 

lii)  The  commercial  invoice  or  bill  of 
sale  showing  the  applicant  as  the  owner 
and  the  original  consignee  for  the 
number  and  level  of  entries  required 
under  §  6.23.  during  the  12-month 
period  ending  August  31  prior  to  the 
quota  year  for  which  license  is  being 
sought. 

(2)  Where  the  applicant  seeks  to 
establish  eligibility  on  the  basis  of 
exports,  applications  shall  include. 

(i)  Census  Form  7525  or  a  copy  of  the 
electronic  submission  of  such  form,  and 

(ii)  The  commercial  invoice  or  bill  of 
sale  for  the  quantities  and  number  of 
exports  required  under  §  6.23,  during 
the  12-month  period  ending  August  31 
prior  to  the  quota  year  for  which  license 
is  being  sought. 

(c)  An  applicant  requesting  more  than 
one  nonhistorical  license  must  rank 
order  these  requests  by  the  applicable 
Additional  U.S.  Note  number.  Cheese 
and  cheese  products  must  be  ranked 
separately  from  dairy  articles  which  are 
not  cheese  or  cheese  products. 

§  6.25    Allocation  of  licenses. 

(a)  Historical  licenses  for  the  1997 
quota  year  (Appendix  1).  (1)  A  person 
issued  a  historical  license  for  the  1996 
quota  year  will  be  issued  a  historical 
license  for  the  1997  quota  year  in  an 
amount  equal  to  the  Basic  Annual 
Allocation  level  used  by  the  Licensing 
Authority  for  the  1996  quota  year 
provided  that  such  person  meets  the 
requirements  of  §  6.23(b)(1)  and 

§  6.23(c). 

(2)  A  person  issued  a  nonhistorical 
license  for  the  1996  quota  year  will  be 
issued  a  historical  license  for  the  1997 
quota  year  fof  the  same  quantity  as  the 
license  for  the  1996  quota  year, 
provided  that  such  person  meets  the    - 
requirements  of  §  6.23. 

[3]  If  a  person  was  issued  more  than 
one  historical  license,  or  one  or  more 
historical  licenses  and  a  nonhistorical 
license,  for  the  same  article  from  the 
same  country  for  the  1996  quota  year, 
such  person  will  be  issued  a  single 
historical  license  for  the  1997  quota 
year,  the  amount  of  which  shall  be 
determined  in  accordance  with 
paragraphs  (1)  and  (2)  above. 

(b)  Historical  licenses  for  the  1 998 
and  subsequent  quota  years  (Appendix 
1).  A  person  issued  a  historical  license 
for  the  1997  quota  year  will  be  issued 

a  historical  license  in  the  same  amount 
for  the  same  article  from  the  same 
country  for  the  1998  quota  year  and  for 
each  subsequent  quota  year  except  that: 


(1)  Beginning  with  the  1998  quota 
year,  a  person  who  has  surrendered  a 
portion  of  such  historical  license  in 
each  of  the  prior  three  quota  years  will 
thereafter  be  issued  a  license  in  an 
amount  equal  to  the  average  annual 
quantity  entered  during  those  three 
quota  years;  and 

(2)  Beginning  with  the  quota  year 
2000,  a  person  who  has  surrendered  a 
portion  of  such  historical  license  in  at 
least  three  of  the  prior  five  quota  years 
will  thereafter  be  issued  a  license  in  an 
amount  equal  to  the  average  annual 
quantity  entered  during  those  five  quota 
years. 

(c)  Nonhistorical  licenses  (Appendix 
2).  The  Licensing  Authority  will  allocate 
nonhistorical  licenses  on  the  basis  of  a 
rank-order  lottery  system,  which  will 
operate  as  follows: 

(1)  The  minimum  license  size  shall 
be: 

(i)  Where  the  article  is  cheese  or 
cheese  product: 

(A)  The  total  amount  available  for 
nonhistorical  license  where  such 
amount  is  less  than  9.500  kilograms; 

(B)  9.500  kilograms  where  the  total 
amount  available  for  nonhistorical 
license  is  between  9.500  kilograms  and 
500,000  kilograms,  inclusive; 

(C)  19,000  Icilograms  where  the  total 
amount  available  for  nonhistorical 
license  is  between  500.001  kilograms 
and  1.000.000  kilograms.inclusive; 

(D)  38.000  kilograms  where  the  total 
amount  available  for  nonhistorical 
license  is  greater  than  1.000.000 
kilograms;  or 

(E)  An  amount  less  than  the  minimum 
license  size  established  in  paragraphs 
(c)(l)(i)  (A)  through  (D)  of  this  section, 
if  requested  by  the  licensee; 

(ii)  Where  the  article  is  not  cheese  or 
cheese  product: 

(A)  Tne  total  amount  available  for 
nonhistorical  license  where  such 
amount  is  less  than  19.000  kilograms; 

(B)  19.000  kilograms  where  the  total 
amount  available  for  nonhistorical 
license  is  between  19,000  kilograms  and 
550.000  kilograms,  inclusive; 

(C)  38,000  kilograms  where  the  total 
amount  available  for  nonhistorical 
license  is  between  550.001  kilograms 
and  1.000,000  kilograms,  inclusive;  and 

(D)  57,000  kilograms  where  the  total 
amount  available  for  nonhistorical 
license  is  greater  than  1,000,000 
kilograms; 

(E)  An  amount  less  than  the  minimum 
license  sizes  established  in  paragraphs 
(c)(l)(ii)  (A)  through  (D)  of  this  section, 
if  requested  by  the  licensee. 

(2)  Taking  into  account  the  order  of 
preference  expressed  by  each  applicant, 
as  required  by  §  6.24(c),  the  Licensing 
Authority  will  allocate  licenses  for  an 


article  from  a  country  by  a  series 
random  draws.  A  license  of  minimum 
size  will  be  issued  to  each  applicant  in 
the  order  established  by  such  draws 
until  the  total  amount  of  such  article  in 
Appendix  2  has  been  allocated.  An 
applicant  that  receives  a  license  for  an 
article  will  be  removed  from  the  pool  for 
subsequent  draws  until  every  applicant 
has  been  allocated  at  least  one  license, 
provided  that  the  licenses  for  which 
they  applied  are  not  already  fully 
allocated.  Any  amount  remaining  after 
the  random  draws  which  is  less  than  the 
applicable  minimum  license  size  may, 
at  the  discretion  of  the  Licensing 
Authority,  be  prorated  equally  among 
the  licenses  awarded  for  that  article. 

(d)  Designated  licenses  (Appendix  3). 
(1)  With  respect  to  an  article  listed  in 
Appendix  3,  the  government  of  the 
applicable  country  may.  not  later  than 
October  31  prior  to  the  beginning  of  a 
quota  year,  submit  directly  and  in 
writing  to  the  Licensing  Authority: 

(i)  The  names  and  addresses  of  the 
importers  that  it  is  designating  to 
receive  licenses;  and 

(ii)  The  amount,  in  percentage  terms, 
of  such  article  for  which  each  such 
importer  is  being  designated.  Where 
quantities  for  designation  result  from 
both  Tokyo  Round  and  Uruguay  Round 
concessions,  the  designations  should  be 
made  in  terms  of  each. 

(2)  To  the  extent  practicable,  the 
Licensing  Authority  will  issue 
designated  licenses  to  those  importers, 
and  in  those  amounts,  indicated  by  the 
government  of  the  applicable  country, 
provided  that  the  importer  designated 
meets  the  eligibility  requirements  set 
forth  in  §  6.23.  Consistent  with  the 
international  obligations  of  the  United 
States,  the  Licensing  Authority  may 
disregard  a  designation  if  the  Licensing 
Authority  determines  that  the  person 
designated  is  not  eligible  for  any  of  the 
reasons  set  forth  in  §  6.23(c)  (1)  or  (2). 

(3)  If  a  government  of  a  country  which 
negotiated  in  the  Uruguay  Round  for  the 
right  to  designate  importers  has  not 
done  so,  but  determines  to  designate 
importers  for  the  next  quota  year,  it 
shall  indicate  its  intention  to  do  so 
directly  and  in  writing  to  the  Licensing 
Authority  not  later  than  July  1  prior  to 
the  beginning  of  such  next  quota  year. 
Furthermore,  if  a  government  that  has 
designated  importers  for  a  quota  year 
determines  that  it  will  not  continue  to 
designate  importers  for  the  next  quota 
year,  it  shall  so  indicate  directly  and  in 
writing  to  the  Licensing  Authority,  not 
later  than  July  1  prior  to  such  next  quota 
year. 


§6.26    Surrender  and  reallocation. 

(a)  If  a  licensee  determines  that  it  will 
not  enter  the  entire  amount  of  an  article 
permitted  under  its  license,  such 
licensee  shall  surrender  its  license  right 
to  enter  the  amount  that  it  does  not 
intend  to  enter.  Surrender  shall  be  made 
to  the  Licensing  Authority  in  writing, 
mailed  in  accordance  with  §  6.36(b)  and 
postmarked  not  later  than  September  1. 
Any  surrender  shall  be  final  and  shall 
be  only  for  that  quota  year,  except  as 
provided  in  §  6.25(b).  The  amount  of  the 
license  not  surrendered  shall  be  subject 
to  the  license  use  requirements  of 
§6.23(c)(l)and(2). 

(b)  For  each  quota  year,  the  Licensing 
Authority  will,  to  the  extent  practicable, 
reallocate  any  amounts  surrendered. 

(c)  Any  person  who  has  been  issued 
a  license  for  a  quota  year  may  apply  to 
receive  additional  license,  or  addition  to 
an  existing  license  for  a  portion  of  the 
amount  being  reallocated.  The 
application  shall  be  submitted  to  the 
Licensing  Authority  by  mail  postmarked 
not  later  than  August  15.  in  accordance 
with  §  6.36(b),  and  shall  specify: 

(1)  The  name  and  control  number  of 
the  applicant; 

(2)  The  article  and  country  being 
requested,  the  applicable  Additional 
U.S.  Note  number  and,  if  more  than  one 
article  is  requested,  a  rank-order  by 
Additional  U.S.  Note  number;  and 

(3)  If  applicable,  the  number  of  the 
license  issued  to  the  applicant  for  that 
quota  year  permitting  entry  of  the  same 
article  from  the  same  country. 

(d)  The  Licensing  Authority  will 
reallocate  surrendered  amounts  among 
applicants  as  follows: 

(1)  The  minimum  license  size,  or 
addition  to  an  existing  license,  will  be 
the  total  amount  of  the  article  from  a 
country  siu-rendered,  or  10,000 
kilograms,  whichever  is  less; 

(2)  Minimum  size  licenses,  or 
additions  to  an  existing  license,  will  be 
allocated  among  applicants  requesting 
articles  on  the  basis  of  the  rank-order 
lottery  system  described  in  §  6.25(c); 

(3)  If  there  is  any  amount  of  an  article 
from  a  country  left  after  minimum  size 
licenses  have  been  issued,  the  Licensing 
Authority  may  allocate  the  remainder  in 
any  manner  it  determines  equitable 
among  applicants  who  have  requested 
that  article;  and 

(4)  No  amount  will  be  reallocated  to 
a  licensee  who  has  surrendered  a 
portion  of  its  license  for  the  same  article 
from  the  same  country  during  that  quota 
year; 

(e)  However,  if  the  government  of  an 
exporting  country  chooses  to  designate 
eligible  importers  for  surrendered 
amounts  under  Appendix  3,  the 
Licensing  Authority  shall  issue  the 
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licenses  in  accordance  with  §  6.25(d)(2). 
provided  that  the  government  of  the 
exporting  country  notifies  the  Licensing 
Authority  of  its  designations  no  later 
than  September  1.  Such  notification 
shall  contain  the  names  and  addresses 
of  the  importers  that  it  is  designating 
and  the  amount  in  percentage  terms  of 
such  article  for  which  each  importer  is 
being  designated.  In  such  case  the 
requirements  of  paragraph  (c)  of  this 
section  shall  not  apply. 

S  6.27    Limitations  on  use  of  llcenss. 

(a)  A  licensee  shall  not  use  its  license 
to  import  articles  for  the  benefit  of 
another  person,  nor  shall  it  permit  any 
other  person  to  use  such  license. 

(b)  A  person  who  is  eligible  as  a 
manufacturer  or  processor,  pursuant  to 
§6.23.  shall  process  at  least  75  percent 
of  its  licensed  imports  in  such  person's 
own  facilities  and  maintain  the  records 
necessary  to  so  substantiate. 

§  6.28    Transfer  of  license. 

(a)  If  a  licensee  sells  or  conveys  its 
business  involving  articles  covered  by 
this  subpart  to  another  person, 
including  the  complete  transfer  of  the 

■attendant  assets,  the  Licensing 
Authority  will  transfer  to  such  other 
person  the  historical,  nonhistorical  or 
designated  license  issued  for  that  quota 
year.  Such  sale  or  conveyence  must  be 
unconditional,  except  that  it  may  be  in 
escrow  with  the  sole  condition  for 
return  of  escrow  being  that  the 
Licensing  Authority  determines  that 
such  sale  does  not  meet  the 
reauirements  of  this  paragraph. 

(b)  The  parties  seeking  transfer  of 
license  shall  give  written  notice  to  the 
Licensing  Authority  of  the  intended  sale 
or  conveyence  described  in  paragraph 
(a)  of  this  section  by  mail  as  required  in 
§  6.36(b).  The  notice  must  be  received 
by  the  Licensing  Authority  at  least  20 
working  days  prior  to  the  intended 
consummation  of  the  sale  or 
conveyence.  Such  written  notice  shall 
include  copies  of  the  documents  of  sale 
or  conveyence.  The  Licensing  Authority 
will  review  the  documents  for 
compliance  with  the  requirement  of 
paragraph  (a)  of  this  section  and  advise 
the  parties  of  its  findings.  The  parties 
shall  have  the  burden  of  demonstrating 
the  sale  or  conveyence.  and  complete 
transfer  of  assets  to  the  satisfaction  of 
the  Licensing  Authority.  Within  15  days 
of  the  consummation  of  the  sale  or 
conveyence.  the  parties  shall  mail 
copies  of  the  final  documents  to  the 
Licensing  Authority,  in  accordance  with 
§  6.36(b):  The  Licensing  Authority  will 
not  transfer  the  licenses  unless  the 
documents  are  submitted  in  accordance 
with  this  paragraph. 


(c)  For  tliu  purposes  ot  §6.23  the 
person  to  whom  a  business  is  sold  or 
conveyed  shall  be  deemed  to  be  the 
person  to  whom  the  historical  licenses 
were  issued  during  the  quota  year  in 
which  the  sale  or  conveyence  occurred. 
In  all  other  respects,  that  person's 
eligibility  to  apply  for  a  license  for  any 
subsequent  quota  year  will  be 
determined  in  accordance  with  §6.23. 

(d)  For  the  purposes  of  this  subpart, 
the  entries  made  under  such  licenses  by 
the  original  licensee  during  the  year  in 
which  the  sale  or  conveyence  is  made, 
shall  be  considered  as  having  been 
made  by  the  person  to  whom  the 
business  was  sold  or  conveyed. 

§  6.29    Use  of  licenses. 

,  (a)  An  article  entered  under  a  license 
shall  be  the  article  produced  in  the 
country  specified  on  the  license. 

(b)  An  article  entered  or  withdrawn 
from  warehouse  for  consumption  under 
a  license  must  be  entered  in  the  name 
of  the  licensee  as  the  importer  of  record 
by  the  licensee  or  its  agent,  and  must  be 
owned  by  the  licensee  at  the  time  of 
such  entry. 

(c)  If  the  article  entered  or  withdrawn 
from  warehouse  for  consumption  was 
purchased  by  the  licensee  through  a 
direct  sale  from  a  foreign  supplier,  the 
licensee  shall  present,  at  the  time  of 
entry: 

(1)  A  true  and  correct  copy  of  a 
through  bill-of-lading  from  the  country; 
and 

(2)  A  commercial  invoice  or  bill  of 
sale  from  the  seller,  showing  the 
quantity  and  value  of  the  product,  the 
date  of  purchase  and  the  country. 

(d)  If  the  article  entered  was 
purchased  by  the  licensee  via  sale-in- 
transit,  the  licensee  shall  present,  at  the 
time  of  entry: 

(1)  A  true  and  correct  copy  of  a 
through  bill-of-lading  endorsed  by  the 
original  consignee  of  the  goods; 

(2)  A  certified  copy  of  the  commercial 
invoice  or  bill  of  sale  from  the  foreign 
supplier  to  the  original  consignee  of  the 
goods:  and 

(3)  A  commercial  invoice  or  bill  of 
sale  from  the  original  consignee  to  the 
licensee. 

(e)  If  the  article  entered  was 
purchased  by  the  licensee  in  warehouse, 
the  licensee  shall  present,  at  the  time  of 
entry: 

(1)  Customs  Form  7501  endorsed  by 
the  original  consignee  of  the  goods; 

(2)  A  certified  copy  of  the  commercial 
invoice  or  bill  of  sale  from  the  foreign 
supplier  to  the  original  consignee  of  the 
goods;  and 

(3)  A  commercial  invoice  or  bill  of 
sale  from  the  original  consignee  to  the 
licensee. 


(f)  The  Licensing  Authority  may 
waive  the  requirements  of  paragraphs 
(c).  (d)  or  (e)  of  this  section,  if  it 
determines  that  because  of  strikes, 
lockouts  or  other  unusual 
circumstances,  compliance  with  those 
requirements  would  unduly  interfere 
with  the  entry  of  such  articles. 

(g)  Nothing  in  this  subpart  shall 
prevent  the  use  of  immediate  delivery  in 
accordance  with  the  provisions  of 
Customs  regulations  relating  to  tariff- 
rate  quotas. 

§6.30    Record  maintenance  and 
inspection. 

A  licensee  shall  retain  all  records 
relating  to  its  purchases,  sales  and 
transactions  governed  by  this  subpart, 
including  all  records  necessary  to 
establish  the  licensee's  eligibility,  for 
five  years  subsequent  to  the  end  of  the 
quota  year  in  which  such  purchases, 
sales  or  transactions  occurred.  During 
that  period,  the  licensee  shall,  upon 
reasonable  notice  and  during  ordinary 
hours  of  business,  grant  officials  of  the 
U.S.  Department  of  Agriculture  full  and 
complete  access  to  the  licensee's 
premises  to  inspect,  audit  or  copy  such 
records. 

§  6.31     Suspension  or  revocation  of  a 
license. 

(a)  The  Licensing  Authority  may 
determine  to  suspend  or  revoke  a 
license  for  a  quota  year,  or  not  to  issue 
a  license  to  a  person  for  no  more  than 
three  subsequent  quota  years,  for  any  of 
the  following  reasons: 

(1)  Failure  to  pay  a  license  fee  in 
accordance  with  §6.33; 

(2)  Submission  of  false  or  misleading 
information  in  connection  with  an 
application  or  with  the  use  of  a  license; 

(3)  Indictment  or  conviction  for  a 
felony  which  indicates  moral  turpitude, 
lack  of  business  integrity  or  business 
honesty; 

(4)  Violation  of  a  provision  of  this 
subpart; or 

(5)  Ownership,  control  or 
management  by,  or  employment  of,  a 
person  whose  license  has  been 
suspended  or  revoked  or  who  has  been 
debarred  or  suspended  from  contracting 
with  the  government  or  from 
participating  in  U.S.  Government 
programs. 

(b)  The  Licensing  Authority  shall 
determine  whether  to  suspend  or  revoke 
a  license  and  shall  give  written  notice 
of  such  determination  to  the  licensee. 
Where  the  Licensing  Authority 
determines  that  adequate  grounds  exist, 
the  notice  shall  state  that  the  license  has 
been  suspended,  shall  give  a  plain  and 
concise  explanation  of  the  factual  basis 
and  grounds  for  the  determination,  shall 


specify  the  length  of  revocation 
proposed  and  a  date  on  which  such 
revocation  will  become  effective  if  there 
is  no  appeal,  and  shall  advise  the 
licensee  of  its  right  to  appeal  the 
determination,  including  its  right  to  a 
hearing. 

(c)  Any  action  taken  by  the  Licensing 
Authority  to  suspend  or  revoke  a  license 
is  without  prejudice  to  the  rights  of  the 
U.S.  Govenunent  to  pursue  any  other 
available  legal  recourse,  civil,  criminal 
or  administrative. 

(d)  A  licensee  whose  license  is 
suspended  or  revoked  is  required  to 
exhaust  its  administrative  remedies 
before  pursuing  any  other  remedy. 

§  6.32    Administrative  appeals. 

(a)  General.  This  section  provides  for 
administrative  appeal  of  a 
determination  by  the  Licensing 
Authority  to  suspend  or  revoke  a 
license.  The  decision  on  such  appeal 
shall  be  made  by  the  Director.  Import 
Policies  and  Programs  Division.  Foreign 
Agricultural  Service  ("Director"),  or  his 
or  her  designee. 

(b)  Filing  of  appeal.  The  licensee  may 
appeal  the  Licensing  Authority's 
determination  by  filing  a  written  notice 
of  appeal,  signed  by  the  licensee  or  the 
licensee's  agent,  with  the  Director.  The 
appeal  may  be  filed  by  mail,  postmarked 
no  later  than  30  calendar  days  after  the 
date  of  the  Licensing  Authority's 
determination,  in  accordance  with 
§6.36Cb).  or  filed  directly  in  the  office 
of  the  Director.  If  the  licensee  files  the 
notice  of  appeal  directly  with  the  office 
of  the  Director,  two  copies  must  be 
submitted.  Both  copies  will  be  date- 
stamped  by  the  office  of  the  Director 
and  one  copy  will  be  returned  to  the 
licensee.  The  licensee  may  make  a 
written  submission  of  its  position  at  the 
time  it  files  its  appeal.  If  the  licen&ee 
does  not  timely  appeal,  any  suspension 
or  revocation  proposed  will  take  effect 
in  accordance  with  the  Licensing 
Authority's  determination.  If  the 
licensee  seeks  a  hearing,  it  shall  so 
request  in  its  notice  of  appeal.  The 
licensee  may  request  that  the  hearing  be 
scheduled  within  30  days  of  the 
postmark  date  of  its  notice  of  appeal. 

(c)  Appeal  process  and  bearing.  (1) 
Ordinarily,  hearings  will  be  held  only  at 
the  request  of  the  licensee.  If  no  hearing 
is  requested,  the  Director  will  make  his 
or  her  determination  on  the  basis  of 
written  submission  and  any  other 
available  information.  The  hearing  shall 
be  held  at  the  place  and  time 
determined  by  the  Director,  except  that 
it  shall  be  held  within  30  days  of  the 
postmark  date  of  the  notice  of  appeal  if 
the  licensee  so  requests. 


(2)  Hearings  will  be  conducted  by  the 
Director  in  a  manner  as  informal  as 
practicable,  consistent  with  the 
principles  of  fundamental  fairness. 

(3)  The  licensee  may  be  represented 
by  counsel. 

(4)  The  licensee  shall  have  full 
opportunity  to  present  any  relevant 
evidence,  documentary  or  testimonial, 
and  to  make  argument  in  support  of  its 
position.  The  Director  may  permit  other 
individuals  to  present  evidence  at  the 
hearing,  and  the  licensee  shall  have  ^n 
opportunity  to  question  those  witnesses. 

(5)  If  requested,  the  Director  shall 
make  available  to  the  licensee  all 
documentation  considered  by  the 
Director  in  reaching  its  determination. 

(6)  A  verbatim  transcript  of  the 
hearing  may  be  made  at  the  direction  of 
the  Director,  or  at  the  request  of  the 
licensee.  If  the  licensee  requests  a 
transcript  be  made,  it  shall  be 
responsible  for  arranging  for  a 
professional  reporter  and  shall  pay  all 
attendant  expenses. 

(d)  Determination  on  appeal.  The 
Director  shall  make  the  determination 
on  appeal,  and  may  affirm,  reverse, 
modify  or  remand  the  Licensing 
Authority's  determination.  The  Director 
shall  notify  the  licensee  in  writing  of  the 
determination  on  appeal  and  of  the 
basis  therefore.  The  determination  on 
appeal  exhausts  the  licensee's 
administrative  remedies. 

§  6.33     Globalization  of  licenses. 

If  the  Licensing  Authority  determines 
that  entries  of  an  article  from  a  country 
are  likely  to  fall  short  of  that  country's 
allocated  amount  as  indicated  in 
Appendices  1,  2,  and  3,  the  Licensing 
Authority  may  permit,  with  the 
approval  of  the  Office  of  the  United 
States  Trade  Representative,  the 
applicable  licensees  to  enter  the 
remaining  balance  or  a  portion  thereof 
from  any  country  during  that  quota  year. 
Requests  for  consideration  of  such 
adjustments  must  be  submitted  to  the 
Licensing  Authority  no  later  than 
August  1.  The  Licensing  Authority  will 
obtain  prior  consent  for  sucban 
adjustment  of  licenses  from  the 
government  of  the  exporting  country  for 
quantities  in  accordance  with  the 
Uruguay  Round  commitment  of  the 
United  States. 

§  6.34     License  ree 

(a)  A  fee  will  be  assessed  each  quota 
year  for  each  license  to  defray  the 
Department's  costs  of  administering  the 
licensing  system.  To  the  extent 
practicable,  the  fee  will  be  announced 
by  the  Licensing  Authority  in  a  notice 
published  in  the  Federal  Register  no 
later  than  August  31  of  the  year 


preceding  the  quota  year  for  which  the 
fee  is  to  be  assessed. 

(b)  The  license  fee  for  each  license  is 
due  and  payable  in  full  by  mail, 
postmarked  no  later  than  May  15  of  the 
year  for  which  the  license  is  issued,  in 
accordance  with  §  6.36(b).  The  fee  for 
any  license  issued  after  May  15  of  any 
quota  year  is  due  and  payable  in  full  by 
mail,  postmarked  no  later  than  30  days 
from  the  date  of  issuance  of  the  license, 
in  accordance  with  §  6.36(b).  Fee 
payments  shall  be  made  by  certified 
check  or  money  order  payable  to  the 
Treasurer  of  the  United  States. 

(c)  If  the  license  fee  is  not  paid  by  the 
final  payment  date,  the  Licensing 
Authority  will  suspend  that  license  and 
begin  revocation  procedures.  If,  after 
granting  opportunity  for  an 
administrative  appeal,  the  Licensing 
Authority  determines  that  a  person  has 
not  paid  its  fee  as  required  by  this 
paragraph  and  there  is  no  indication 
that  non-payment  was  for  reasons 
beyond  that  person's  control,  the 
Licensing  Authority  will  revoke  the 
license  for  the  remainder  of  the  quota 
year  and  will  not  issue  to  such  person 

a  license  for  the  same  article  from  the 
same  country  for  the  next  quota  year. 
Where  the  license  at  issue  is  a  historical 
license,  this  will  result,  pursuant  to 
§  6.23(c),  in  the  person's  loss  of 
historical  eligibility  for  such  license. 

(d)  Prior  to  the  final  payment  date, 
licensees  may  elect  not  to  accept  certain 
licenses  issued  to  them;  however,  the 
Licensing  Authority  must  be  so  notified 
by  mail,  postmarked  no  later  than  the 
May  15  payment  deadline,  in 
accordance  with  §  6.36(b). 

§  6.35    Adjustment  of  Appendices. 

(a)  Whenever  a  historical  license 
(Appendix  1)  is  not  issued  to  an 
applicant  pursuant  to  the  provisions  of 
§  6.23  or  subsequent  to  the  permanent 
surrender  to  or  revocation  of  such 
license  by  the  Licensing  Authority,  the 
amount  of  such  license  will  be 
transferred  to  Appendix  2. 

(b)  The  cumulative  annual  transfers  to 
Appendix  2  made  in  accordance  with 
paragraph  (a)  of  this  section  will  be 
published  in  a  Notice  in  the  Federal 
Register.  If  such  a  transfer  results  in  the 
addition  of  a  new  article,  or  an  article 
from  a  country  not  previously  fisted  in 
Appendix  2,  the  Licensing  Authority 
shall  afford  all  eligible  applicants  for 
that  quota  year  the  opportunity  to  apply 
for  a  license  for  such  article. 

§6.36    Miscellaneous. 

(a)  If  any  deadline  date  in  this  subpart 
falls  on  a  Saturday,  Sunday  or  a  Federal 
holiday,  then  the  deadline  shall  be  the 
next  business  day. 


1248 


Federal  Register  /  Vol    61,  No.  12  /  ThursHav    laniiarv  18,  1996  /  Proposed  Rules 


Fed-  r.il   Kt'^istcr       Vol.  61,  No.  12  /  Thursday,  January  18,  1996  /  Proposed  Rules 


1249 


UMI 


(b)  All  suonii^dioiis  requirtKi  by  aidil 
in  this  subpart  shall  be  by  registered  or 
certified  mail,  return  receipt  requested, 
with  a  postmarked  receipt,  with  the 
proper  postage  affixed  and  properly 
addressed  to  the  Dairy  Import  Licensing 
Group.  AG  Box  1021.  Import  Policies 
and  Programs  Division.  Foreign 
Agricultural  Service,  U.S.  Department  of 


Agriculture,  Washiiigtuii  D.L.  20250- 
1021. 

§6.37    Supersedure  of  Import  Regulation  1, 
Revision  7. 

This  subpart  supersedes  the 
provisions  of  Import  Regulation  1, 
Revision  7.  With  respect  to  any 
violation  of  the  provisions  of  that 
regulation  by  a  licensee  prior  to  [the 
effective  date  of  the  final  rulej  the 


pruvisiuns  uf  that  Regulation  will  be 
deemed  to  continue  in  full  force.  Any 
determination  of  the  Licensing 
Authority  to  suspend  or  revoke  a  license 
for  a  violation  of  a  provision  of  that 
Regulation  shall  be  in  accordance  with 
§6.31  of  this  subpart.  Any 
administrative  appeal  shall  be 
conducted  in  accordance  with  §6.32  of 
this  subpart. 


Appendix  1— Articles  Subject  to  the  Historical  Provisions  of  Import  Regulation  1,  Revision  8,  and 
Respective  Annual  Tariff-Rate  In-Quota  Quantities  For  Each  Quota  Year.^ 


Article  by  additional  U.S.  note  number 


NON-CHEESE  ARTICLES 

BUTTER  (Note  6)  

EU 

NEW  ZEALAND  - 

OTHER  COUNTRIES „ 

DRIED  SKIM  MILK  (Note  7)  „ 

AUSTRALIA '. „_ '.. 

CANADA : 

DRIED  WHOLE  MILK  (Note  8)  „ ; ; 

NEW  ZEALAND  „ 

DRIED  BUTTERMILK  AND  WHEY  (Note  12) „ 

CANADA _ : 

NEW  ZEALAND  : 

TOTAL:  NON-CHEESE  ARTICLES  

CHEESE  ARTICLES 
CHEESE  AND  SUBSTITUTES  FOR  CHEESE  (EXCEPT  CHEESE  NOT  CONTAINING  COWS  MILK  AND  SOFT  RIPENED 
COWS  MILK  CHEESE.  CHEESE  (EXCEPT  COTTAGE  CHEESE)  CONTAINING  0.5  PERCENT  OR  LESS  BY  WEIGHT 
OF  BUTTERFAT  AND  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  IMPORT  QUOTAS  PROVIDED  FOR  IN  THIS  SUB- 
CHAPTER) 

(Note  16)  

ARGENTIfllV  ;. 

AUSTRALIA  

AUSTRIA  

CANADA  „ .-. 

SWITZERLAND 

EU  

FINLAND  ; 

ISRAEL 

ICELAND  „ 

NORWAY  

NEW  ZEALAND  

POLAND 

PORTUGAL :. „ 

SWEDEN _ 

OTHER  COUNTRIES  : 

BLUE-MOLD  CHEESE  (EXCEPT  STILTON  PRODUCED  IN  THE  UNITED  KINGDOM)  AND  CHEESE  AND  SUBSTITUTES 
FOR  CHEESE  CONTAINING.  OR  PROCESSED  FROM,  BLUE-MOLD  CHEESE: 

(Note  17)  

ARGENTINA „ .; 

EU 

OTHER  COUNTRIES 

CHEDDAR  CHEESE,  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM,  CHED- 
DAR CHEESE: 

(Note  18)  

AUSTRALIA  „ 

EU   .._ „ 

NEW  ZEALAND  

OTHER  COUNTRIES  

AMERICAN-TYPE  CHEESE,  INCLUDING  COLBY.  WASHED  CURD  AND  GRANULAR  CHEESE  (BUT  NOT  INCLUDING 
CHEDDAR)  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING.  OR  PROCESSED  FROM.  SUCH 
AMERICAN-  TYPE  CHEESE: 

(Note  19)  „ _ 

AUSTRALIA  „ „„. 

EU  

NEW  ZEALAND  „ 


1997  Histoncal 
tariff-rate  irvquota 
quantity  (kilo- 
grams) 


320.689 

96,161 

150.593 

73.935 

819,641 

600,076 

219,565 

3.175 

3.175 

224.981 

161.161 

63,820 


1,368,486 


APPENDIX  1— ARTICLES  SUBJECT  TO  THE  HISTORICAL  PROVISIONS  OF  IMPORT  REGULATION  1 ,  REVISION  8,  AND 

Respective  Annual  Tariff-Rate  In-Quota  Quantities  For  Each  Quota  Year. ^—Continued 


Article  by  additional  U.S.  note  number 


26,016,085 

I 

7,690 

^H 

541.170 

^H 

369.747 

^H 

1,141,000 

^H 

652,841 

^1 

15,032,240 

^H 

814,903 

^H 

79,696 

^H 

294,000 

^H 

150,000 

^1 

4,815,472 

^H 

936,224 

^H 

129,309 

^H 

915,473 

^H 

136,320 

^1 

2,366,029 

2,000 

^B 

2,364,028 

1 

^H 

W 

4,183,856 

1 

984.499 

^H 

263,000 

'^B 

2,796.468 

^B 

139,889 

■ 

3,065,553 

I 

880.998 

^1 

254,000 

'^H 

1,761,999 

H[ 

OTHER  COUNTRIES  :... 

EDAM  and  GOUDA  CHEESE,  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED 
FROM,  EDAM  AND  GOUDA  CHEESE: 

(Note  20) 

ARGENTINA  

EU  ....; : 

SWEDEN  

NORWAY  

OTHER  COUNTRIES  „ 

ITALIAN-TYPE  CHEESES,  MADE  FROM  COWS  MILK,  (ROMANO  MAKE  FROM  COW'S  MILK,  REGGIANO,  PARMESAN, 
PROVOLONE,  PROVOLETTI  AND  SBRINZ  AND  GOYA,  NOT  IN  ORIGINAL  LOAVES)  AND  CHEESE  AND  SUB- 
STITUTES FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM,  SUCH  ITALIAN-TYPE  CHEESES,  WHETHER  OR 
NOT  IN  ORIGINAL  LOAVES: 

(Note  21)  _ 

ARGENTINA  

EU ; 

OTHER  COUNTRIES  

SWISS  OR  EMMENTHALER  CHEESE  OTHER  THAN  WITH  EYE  FORMATION.  GRUYERE-PROCESS  CHEESE  AND 
CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM,  SUCH  CHEESES: 

(Note  22)  

AUSTRIA 

SWITZERLAND ^ 

EU ; : 

FINLAND 

OTHER  COUNTRIES  

CHEESE  AND  SUBSTITUTES  FOR  CHEESE,  CONTAINING  0.5  PERCENT  OF  LESS  BY  WEIGHT  OF  BUTTERFAT, 
PROVIDED  FOR  IN  (EXCEPT  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  IMPORT  QUOTAS  PROVIDED  FOR  IN 
THIS  SUBCHAPTER),  AND  MARGARINE  CHEESE: 

(Note  23)  

EU  

POLAND 

SWEDEN  

OTHER  COUNTRIES  : 

SWISS  OR  EMMENTHALER  CHEESE  WITH  EYE  FORMATION: 

(Note  25)  

ARGENTINA  ;. 

AUSTRIA 

AUSTRALIA 

SWITZERLAND 

EU  

FINLAND  : 

ISRAEL 

ICELAND  

NORWAY  

OTHER  COUNTRIES  , 

TOTAL  CHEESE  ARTICLES  


1 997  Historical 
tariff-rate  in-quota 
quantity  (kilo- 
grams) 


168.556 


5,606,402 

125.000 

5,248.000 

41,000 

167,000 

25,402 


6,733,376 

4,125,483 

2,594,829 

13,064 


6,120,089 

778,994 

1.421,787 

3.091.475 

748,000 

79,833 


4.181,944 

3.882.352 

174,907 

124,684 

1 

20,258,803 

9,115 

5,004,491 

209,698 

1,747,315 

3,736,262 

5,477,074 

27,000 

149,999 

3,812,573 

85,276 


78,532,137 


'  Tfiis  appendix  combines  articles  for  which  histoncal  and  nonhistorical  Ircenses  were  issued  under  Apperxjix  1  arxj  Appendix  2  of  Import  Reg- 
ulation 1,  Revision  7  and  for  which  USDA  issued  annual  import  licenses  identified  by  the  numeric  identification  prefix  1 ,  2,  or  3. 

Appendix  2— Articles  Subject  to  the  Nonhistorical  Provisions  of  Import  Regulation  1 ,  Revision  8.  and 
Respective  Annual  Tariff-Rate  In-Quota  Quantities  for  Each  Quota  Year  ^ 


Article  by  Additional  U.S.  Note  number 


NON-CHEESE  AP-ICLES 

BUTTER  (Note  6)  

DRIED  SKIM  MILK  (Note  7)  

DRIED  WHOLE  MILK  (Note  8)  

BUTTER  SUBSTITUTES  CONTAINING  OVER  45%  OF  BUTTERFAT  AND  BUTTEROIL  (Note  14) 

TOTAL  NON-CHEESE  ARTICLES 


1997  Nonhistorical 
tariff-rate  in-quota 
quantity  (kilo- 
grams) 


24,856,311 
2,041,359 

.1,548,125 
4,520,500 


12,966,295 
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APPtND.X  2— ART.UucS  boBvEGT  TO  Tri£  NGNHiSIORICAL  PROVISIONS  CI-  IMPORT  HEGULATiON  1,  REVISION  8,  AND 

Respective  Annual  Tariff-Rate  In-Quota  Quantities  for  Each  Quota  Year  ' — Continued 


Article  by  Additional  U.S.  Note  number 


CHEESE  ARTICLES 

CHEESE  AND  SUBSTITUTES  FOR  CHEESE  (EXCEPT  CHEESE  NOT  CONTAINING  COW'S  MILK  AND  SOFT  RIPENED 
COWS  MILK  CHEESE.  CHEESE  (EXCEPT  COTTAGE  CHEESE)  CONTAINING  0.5  PERCENT  OR  LESS  BY  WEIGHT 
OF  BUTTERFAT  AND  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  IMPORT  QUOTAS  PROVIDED  FOR  IN  THIS  SUB- 
CHAPTER): 

(Note  16) 


EU 

OTHER  COUNTRIES 

ANY  


BLUE-MOLD  CHEESE  (EXCEPT  STILTON  PRODUCED  IN  THE  UNITED  KINGDOM)  AND  CHEESE  AND  SUBSTITUTES 
FOR  CHEESE  CONTAINING.  OR  PROCESSED  FROM.  BLUE-MOLD  CHEESE: 


(Note  17) 


EU 

CHILE 

CHEDDAR  CHEESE,  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING.  OR  PROCESSED  FROM.  CHED- 
DAR CHEESE: 

(Note  18) 

CHILE 

ANY  

ITALIAN-TYPE  CHEESES,  MADE  FROM  COWS  MILK.  (ROMANO  MAKE  FROM  COWS  MILK,  REGGIANO,  PARMESAN, 
PROVOLONE.  PROVOLETTI  AND  SBRINZ  AND  GOYA,  NOT  IN  ORIGINAL  LOAVES)  AND  CHEESE  AND  SUB- 
STITUTES FOR- CHEESE  CONTAINING,  OR  PROCESSED  FROM.  SUCH  ITALIAN-TYPE  CHEESES,  WHETHER  OR 
NOT  IN  ORIGINAL  LOAVES: 

(Note  21) 

EU  

ROMANIA  

SWISS  OR  EMMENTHALER  CHEESE  OTHER  THAN  WITH  EYE  FORMATION.  GRUYERE-PROCESS  CHEESE  AND 
CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM,  SUCH  CHEESES: 

(Note  22) 

EU  

CHEESE  AND  SUBSTITUTES  FOR  CHEESE.  CONTAINING  0.5  PERCENT  OF  LESS  BY  WEIGHT  OF  BUTTERFAT. 
PROVIDED  FOR  IN  (EXCEPT  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  IMPORT  QUOTAS  PROVIDED  FOR  IN 
THIS  SUBCHAPTER),  AND  MARGARINE  CHEESE: 
(Note  23) 


EU 


SWISS  OR  EMMENTHALER  CHEESE  WITH  EYE  FORMATION: 

(Note  25) 

EU  


TOTAL:  CHEESE  ARTICLES 


1997  Nonhistorical 
tariff-rate  in-<juota 
quantity  (kilo- 
grams) 


5,436,075 

5,070,760 

65,315 

300,000 


154.972 

114,972 

40.000 


210,000 
110,000 
100,000 


1.037.171 
787.171 
250,000 


533,525 
533,525 


117.648 
117.648 

2,263,738 
2,263,783 


9,753.129 


'  This  appendix  includes  (1 )  articles  for  wtiich  supplementary  lottery  licenses  were  issued  under  Appendix  2  of  Import  Regulation  1 ,  Revision  7 
in  1995,  and  (2)  increased  quantities  o(  certain  articles  as  provided  for  in  the  Uruguay  Round  Trade  Agreements  Act  (Public  Law  103-465).  The 
articles  and  quantities  included  m  this  appendix  for  certain  cheese  may  be  modified  as  provided  in  §6  25(d)(3). 

^Butter  licenses  issued  as  nonhistoncal  licenses  for  quota  years  1996  arxJ  1997  will  be  converted  to  historical  licenses  in  the  following  quota 
year  as  provided  in  §6  23(a)(2). 

Appendix  3.— Articles  Subject  to  the  Designated  Importer  Provisions  of  Import  Regulation  i  ,  Revision  8. 
AND  Respective  Annual  Tariff-Rate  In-Quota  Quantities  For  Each  Quota  Year  ^ 


Article  by  additional  U.S.  note  number 

1997  Designated 
tariff-rate  in-quota 
quantity  (kilo- 
grams) 

CHEESE  AND  SUBSTITUTES  FOR  CHEESE  (EXCEPT  CHEESE  NOT  CONTAINING  COWS  MILK  AND  SOFT  RIPENED 

COWS  MILK  CHEESE.  CHEESE  (EXCEPT  COTTAGE  CHEESE)  CONTAINING  0.5  PERCENT  OR  LESS  BY  WEIGHT 

OF  BUTTERFAT)  AND  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  TARIFF-RATE  QUOTAS  PROVIDED  FOR  IN  THIS 

SUBCHAPTER: 

(Note  16) _ 

14.877.699 

ARGENTINA 

92,310 

AUSTRALIA  

1,633,830 

AUSTRIA 

553,253 

SWITZERLAND 

817  159 

EU  _ 

900  000 

FINLAND : 

485  097 

ISRAEL  .„. 

ICELAND 

593,304 
29000 

NEW  ZEALAND  1 .'. „ .-. „ 

6,506,528 

Appendix  3.— Articles  Subject  to  the  Designated  Importer  Provisions  of  Import  Regulation  i  ,  Revision  8, 
AND  Respective  Annual  Tariff-Rate  in-Quota  Quantities  For  Each  Quota  Year  i— Continued 


Article  by  additional  U.S.  note  number 


POLAND 

PORTUGAL  „ 

SWEDEN :. 

COSTA  RICA  

CZECH  REPUBLIC 

SLOVAK  REPUBLIC .'. 

-       URUGUAY  

BLUE-MOLD  CHEESE  (EXCEPT  STILTON  PRODUCED  IN  THE  UNITED  KINGDOM)  AND  CHEESE  AND  SUBSTITUTES 
FOR  CHEESE  CONTAINING.  OR  PROCESSED  FROM.  BLUE-MOLD  CHEESE: 

(Note  17) „ 

EU  

CZECH  REPUBLIC 

CHEDDAR  CHEESE.  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING.  OR  PROCESSED  FROM,  CHED- 
DAR CHEESE: 

(Note  18) , 

AUSTRALIA _ 

EU  ; 

NEW  ZEALAND  ! 

CZECH  REPUBLIC  ; 

AMERICAN-TYPE  CHEESE.  INCLUDING  COLBY.  WASHED  CURD  AND  GRANULAR  CHEESE  (BUT  NOT  INCLUDING 
CHEDDAR)  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM,  SUCH  AMER- 
ICAN-TYPE CHEESE: 

(Note  19) „ 

AUSTRALIA  „ 

EU 

NEW  ZEALAND  _ 

EDAM  AND  GOUDA  CHEESE.  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING.  OR  PROCESSED 
FROM.  EDAM  AND  GOUDA  CHEESE: 

(Note  20) 

ARGENTINA  - 

AUSTRIA 

EU 

CZECH  REPUBLIC 

ITALIAN-TYPE  CHEESES,  MADE  FROM  COW'S  MILK  (ROMANO  MADE  FROM  COWS  MILK,  REGGIANO,  PARMESAN. 
PROVOLONE,  PROVOLETTI  AND  SBRINZ  AND  GOYA),  AND  CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAIN- 
ING, OR  PROCESSED  FROM.  SUCH  ITALIAN-TYPE  CHEESES,  WHETHER  OR  NOT  IN  ORIGINAL  LOAVES: 

(Note  21) „ 

ARGENTINA  „ 

EU  ; 

URUGUAY  

HUNGARY  _ 

POLAND  : 

SWISS  OR  EMMENTHALER  CHEESE  OTHER  THAN  WITH  EYE  FORMATION,  GRUYERE-PROCESS  CHEESE  AND 
CHEESE  AND  SUBSTITUTES  FOR  CHEESE  CONTAINING,  OR  PROCESSED  FROM.  SUCH  CHEESES: 

(Note  22) 

AUSTRIA 

EU  :. 

SWITZERLAND 

FINLAND  

CHEESE  AND  SUBSTITUTES  FOR  CHEESE,  CONTAINING  0.5  PERCENT  OR  LESS  BY  WEIGHT  OF  BUTTERFAT, 
PROVIDED  FOR  IN  (EXCEPT  ARTICLES  WITHIN  THE  SCOPE  OF  OTHER  IMPORT  QUOTAS  PROVIDED  FOR  IN 
THIS  SUBCHAPTER).  AND  MARGARINE  CHEESE: 

(Note  23) 

SWEDEN  

ISRAEL  

NEW  ZEALAND  

SWISS  OR  EMMENTHALER  CHEESE  WITH  EYE  FORMATION: 

(Note  25) 

ARGENTINA  - 

AUSTRIA 

AUSTRALIA  

CANADA  ■ 

SWITZERLAND 

EU  

FINLAND 

ICELAND .: 

NORWAY  : 

CZECH  REPUBLIC 


1997  Designated 
tanff-rate  irv<|uota 
quantity  (kilo- 
grams) 


300,000 
223.691 
143.527 
1 ,550.000 
200,000 
600,000 
250,000 


200,000 

150,000 

50,000 


4.244,033 
840,501 
500,000 

2.853.532 
50,000 


407,003 

119,002 

50.000 

238.001 


710,000 
110,000 
200,000 
300.000 
100,000 


5,285,517 
2,257,517 

350,000 
1.178,000 

400,000 
1,325,000 


1,011,219 
181,006 
150,000 
428,213 
252,000 


1,175,316 

125.316 

50,000 

1.000,000 

10,992,735 

70,885 

1 ,345,509 

290,302 

70,000 

1 .782.685 

350,000 

2.722,926 

150.001 

3.070,427 

400,000 
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1997  Designated 
tanff-rate  in-quota 
quantity  (kilo-   ■ 
grams) 

HUNGARY  ; 

400  000 

SWEDEN  ....„ 

300  000 

total  cheese  articles 

38  903  522 

1253 


Notices 


'  This  Apperxjix  includes  articles  for  which  countnes  of  origin  designate  importers.  The  articles  and  quantities  included  in  this  appendix  for  cer- 
tain cheese  may  oe  modified  as  provided  in  §6.25{d)(3). 
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Signed  at  Washington.  DC  on  lanuary  2, 
1996 

Dan  Glickman. 
Secretary  of  Agriculture. 
|FR  Doc.  96-329  Filed  1-17-96:  8:45  ami 
BILUNO  COM  341»-10-P 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  200 
RIN  3220-AB19 

Availability  of  Information  to  Public 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to 
amend  its  regulations  establishing  fees 
to  be  assessed  in  connection  with  the 
seareh  for  records  and  provision  of 
documents  by  the  Board.  The  revision 
will  eliminate  the  exemption  from 
charge  for  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  for  requesters  of  documents 
who  are  not  included  within  the 
specific  categories  provided  in  the 
regulations. 

DATES:  Comments  shall  be  submitted  on 
or  before  March  18.  1996. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago.  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  Bureau  of  Law,  Railroad 
Retirement  Board,  844  Rush  Street, 
Chicago,  Illinois  60611.  (312)  751-4929. 
TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  Section 
200.4(g)(2)(v)  of  the  Board's  regulations 
provides  for  fees  to  be  as,sessed  in 
connecjtion  with  the  production  of 
documents  for  "All  other  requesters", 
i.e.  those  requesters  who  do  not  fall 
within  other  categories  provided  for  in 
the  regulation.  Those  other  categories 
include  requests  by  commercial  users, 
by  educational  and  non-commercial 
scientific  institutions,  by  representatives 
of  the  news  media,  and  by  subjects  of 


records  in  Privacy  Act  Systems  of 
Records.  Currently  §  200.4(g)(2){v) 
provides  that  the  Board  does  not  charge 
"other  requesters  '  for  the  first  100  pages 
of  reproduction  and  the  first  two  hours 
of  search  time. 

The  Board  is  authorized  to  charge  for 
such  costs  or  reproduction  and  .search 
time  by  section  12(d)  of  the  Railroad 
Unemployment  Insurance  Act  (45 
U.S.C.  362(d))  which  provides,  in 
pertinent  part,  that: 

*   *   "  the  Board  may  furnish  such 
information  to  any  person  or  organization 
uf)on  payment  by  such  }>erson  or 
organization  to  the  Board  of  the  cost  incurred 
by  the  Board  by  reason  thereof:  and  the 
amounts  so  paid  to  the  Board  shall  be 
credited  to  the  railroad  unempiovTnent 
insurance  administration  fund  established 
pursuant  to  section  11(a)  of  this  Act. 

This  provision  is  incorporated  into 
the  Railroad  Retirement  Act  by  section 
7(b)(3)  of  that  Act  (45  U.S.C.  231f(b)(3)). 

The  Board  has  been  receiving  an 
increasing  number  of  genealogical 
requests  (almost  700  for  the  first  six 
months  of  1995  compared  with  about 
450  for  the  same  period  in  1994)  with 
a  current  estimated  cost  per  request  of 
$16.00.  The  Board  has  determined  that 
it  is  more  equitable  that  the  costs  for 
provision  of  this  information  be  borne 
by  the  individuals  who  need  the 
information,  rather  than  the  railroad 
industry  as  a  whole.  Accordingly,  the 
Board  proposes  to  eliminate  the 
exemption  from  charge  for  the  first  100 
pages  of  reproduction  and  the  first  two 
hours  of  search  time  for  requesters 
covered  by  §  200.4(b)(2)(v). 

The  Board,  with  ttie  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  as,sociated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  200 

Railroad  employees.  Railroad 
retirement.  Railroad  unemployment 
insurance. 


For  the  reasons  set  out  in  the 
preamble,  title  20.  chapter  II.  part  200  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  200— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231flb)(5)  and  45 
U.S.C.  362;  §  200.4  also  issued  under  5  U.S.C. 
552;  §  200.5  also  issued  under  5  U.S.C  552a; 
§  200.6  also  issued  under  5  U.S.C.  552b;  and 
§  200.7  also  issued  under  31  U.S.C.  3717. 

2.  Section  200.4  is  amended  by 
revising  paragraph  (g)(2)(v)  to  read  as 
follows: 

§  200.4    Availability  of  Information  to 
public. 


(g)*   *   * 

***** 

(2)*    *    • 

***** 

(v)  All  other  requesters.  For  requesters 
who  do  not  fall  within  the  purview  of 
paragraphs  (g)(2)  (i),  (ii),  (iii),  or  (iv)  of 
this  section,  the  RRB  will  charge  the  full 
direct  cost  of  searching  for  and 
reproducing  records  that  are  responsive 
to  the  request.  The  RRB  will  not  charge 
for  such  costs  to  be  assessed  if  the  total 
is  less  than  $10.00.  If  the  total  is  $10.00 
or  more,  the  RRB  may  waive  the  charge 
or  reduce  it  if  it  determines  that 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

Dated:  January  3, 1996. 

By  Authority  of  the  Board. 
For  the  Board. 

Beatrice  Ezerski. 

Secretary  to  the  Board. 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  HEALTH  AND 
HUMiN  SECV'CES 

Centers  for  Disease  Controi  ana 
Prevention 

The  National  Institute  'or  Occupationai 
Safety  and  He.Tlth  (NiOSHi  of  the 
Centers  'c  Disease  Control  ana 
Preventior-  iCDC-  ^T-'Ounces  the 
Following  Meetings 

Name:  Setting  a  National  Occupational 
Research  Agenda:  Occupational  Safety  and 
Health  Community  Woricing  Group  Meeting. 

Time  and  Date:  9:30  a.m.^:30  p.m.. 
)anuary  24.  1996. 

P/ace;  The  Latham  Hotel,  Presidential 
Ballroom.  3000  M  Street.  NW.  Washington. 
DC  20007. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Name:  Setting  a  National  Occupational 
Research  Agenda:  Health  Professional 
Working  Group  Meeting. 

Time  and  Date:  9:30  a.m.-4:30  p.m.. 
January  30,  1996. 

Place:  Omni  Shoreham  Hotel.  2500  Calvert 
Street.  NW.  Washington.  DC  20008. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  NIOSH  will  sponsor  two  meetings 
of  groups  with  different  expertise  to  assist  in 
the  development  of  a  national  agenda  for 
occupational  safety  and  health  research  for 
the  next  decade.  At  each  meeting,  invited 
participants  will  discuss  and  contribute  their 
perspectives  in  work  sessions  open  to  the 
public.  A  limited  amount  of  time  will  be 
reserved  to  provide  members  of  the  public 
attending  these  work  group  meetings  the 
opportunity  to  comment. 

The  tentative  agenda  of  the  meetings  will 
include:  Discussion  of  the  process  being  used 
to  develop  the  list  of  research  priorities  and 
the  agenda  and  evaluation  of  the  list  of 
research  priorities  included  in  this 
announcement  for  potential  inclusion  into 
the  national  occupational  research  agenda. 
Research  priorities  for  consideration  include 
health  effects,  hazardous  exposures,  work 
environments,  industries,  occupations,  and 
populations  associated  with  significant     * 
occupational  disease,  injury,  disability, 
fatalities,  or  topics  of  growing  importance  in 
the  future. 


Matters  to  be  Discussed:  As  the  lead  federal 
health  agency  for  research  into  the  causes 
and  prevention  of  work  injuries  and  diseases, 
NIOSH  has  a  responsibility  to  continually 
assess  tuc  state  Ci  exisiing  Kncwiedge  and 
define  future  research  needs  and  priorities. 
The  development  of  a  national  research 
agenda  will  assist  NIOSH  and  the 
occupational  safety  and  health  research 
community  in  establishing  priorities  and 
targeting  some  of  the  scientific  needs  of  the 
next  decade  that  offer  the  greatest  potential 
for  advancing  the  safety  and  health  of 
workers.  Establishing  these  priorities  is 
especially  important  in  light  of  increasing 
fiscal  constraints  on  occupational  safety  and 
health  research  in  both  the  public  and  private 
sectors.  The  agenda  is  intended  to  serve 
decision-makers  and  scientists  working 
throughout  the  field,  employed  in 
government,  corporate,  labor,  university,  and 
private  research  programs  for  planning  and 
implementing  occupational  health  research 
and  prevention  activities. 

Prior  to  the  public  meetings,  together  with 
external  experts,  NIOSH  developed  a 
discussion  list  of  approximately  50  jxitential 
research  priorities  for  the  national 
occupational  research  agenda.  The 
discussion  list  has  been  expanded  with  input 
received  through  written  comments  and  oral 
presentations  given  at  a  public  meeting  on 
November  30.  1995.  and  at  a  working  group 
meeting  of  researchers  held  on  December  12, 
1995.  The  expanded  list  of  potential  research 
priorities  are: 

!i' ,)!ih  Response 

•  '.  .-jumatic  Injury 
— Amputation  injuries 
— Eye  Injury 

— Electrocutions 

—Falls 

— Inhalation  Injury 

•  Musculoskeletal  disorders  of  the  neck, 
shoulder  &  other  upper  extremities 

•  Musculoskeletal  disorders  of  the  low 
back 

•  Fertility  and  pregnancy  outcomes 

•  Occupational  Asthma 

•  Pneumoconioses 

•  Hypersensitivity  Lung  Disease 

•  Occupational  Chronic  Diseases 
(Selected) 

— Chronic  Obstructive  Lung  Disease 

— Chronic  Renal  Disease 

— Ischemic  Heart  Disease 

— Neurodegenerative  Disease  (Cognitive  & 

Movement  Disorders) 
— Anxiety  and  Depression 

•  Psychological  disorders  other  than 
Anxiety  and  Depression 

•  Occupational  Infectious  Diseases 

•  Immune  Dysfunction 

•  Neuroimmune  Function 

•  Hearing  Loss  due  to  noise  and 
nonauditory  exposures 

•  Occupational  Dermatitis 

•  Premature  Disability 


•  Latex  allergy 

•  Chemical  Mixtures  (Including 
Hazardous  Waste)  . 

•  Pesticides 

•  Solvents 

•  Oils  their  Substitutes  and  Related 
derivatives  (e.g..  Cutting  Fluids,  Diesel) 

•  Indoor  Environment 

•  Thermal  stresses 

•  Mineral  and  Synthetic  Fibers 

•  Silica 

•  Metals  and  Related  Compounds 

•  Homionally  Active  Substances 

•  Violence/Assaults 

•  Motor  Vehicles 

•  Heavy  Machinery  (including  Farm 
equipment) 

•  Hand  Tools 

•  Biomechanical  Stressors  (including 
manual  material  handling) 

•  Noise 

•  Electric  and  Magnetic  Fields 

•  Behavioral  Risk  Factors 

•  Falling  objects 

•  Lead 

•  Pharmaceuticals  (manufacture  and 
administration) 

•  Robots 

•  Interactions 

Work  Enviromnent  and  the  Workforce 

•  Work  Organization 
— Extended  work  shift 
— Shift  work 

•  Changing  Economy  and  Workforce 

•  Emerging  Technologies  and  Problems 

•  Vulnerable  Populations 

— aging  workforce 

— child  labor  (including  adolescents) 

— home  work 

— migrant  workers 

— temporary/contingent  workforce 

— minorities 

•  Psychosocial  factors 

•  Costs  of  occupational  disease  and  injury 
(economic  and  social) 

•  Social  inequality  &  health 

•  Environmental  justice 

•  Occupational  health/occupational 
disease  &  injury  costs  and  benefits  of 
prevention 

Research  Process 

•  Intervention  -Research 

•  Effectiveness  Research  (e.g.  training! 

•  Economic  Analysis:  Cost  benefit  and 
workers'  compensation 

•  International  Occupational  Health 
Research 

•  Clinical  Methods  Research 

— Develop  methods  for  occupational  disease 
and  practice  guidelines 

•  Engineering  and  Technological  Solutions 

•  Exposure  Assessment  Methods 
Development 

•  Hazard  Surveillance 

•  Disease  Surveillance 

•  Injury  Surveillance 
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•  IdentiHcation  of  Molecular  Correlates  of 
Cancer  and  other  Chronic  Diseases 

•  Health  Services  Research  (in  a  changing 
health  care  &  workplace  environment) 

•  Respirator  research  &  other  personal 
protective  equipment  research 

•  Information  dissemination  &  Health 
communication 

•  Community  &  region-based  studies 

•  Strategies  for  worker/employer 
empowerment 

•  Barriers  to  implementation  of  prevention 
efforts 

•  Sector  focussed  research 

Sector 

•  Construction 

•  Agriculture 

•  Small  Businesses 

•  Service  workers 

•  Health  Care 

•  Mining 

•  Transportation 

•  Hotel/restaurant  workers 

From  this  list  and  additional  items  that  are 
recommended.  NIOSH  anticipates  producing 
a  Rnal  agenda  of  15-25  of  the  highest 
scientific  priorities  for  research  to  advance 
safety  and  health. 

NIOSH  is  seeking  public  comment  until 
March  6,  1996.  to  assure  that  the  final  agenda 
includes  input  from  the  broadest  base  of 
occupational  safety  and  health  expertise.  In 
addition  to  the  two  working  group  meetings 
described  in  this  announcement  and  the 
working  group  meeting  held  on  December  12, 
1995.  the  process  for  receipt  of  public 
comment  includes  the  following  elements; 
(1)  Corporate  and  worker  liaison  committees 
and  a  broader-based  stakeholders  outreach 
committee  will  assist  NIOSH  in  obtaining 
involvement  and  input  from  employers, 
employees,  health  officials,  health 
professionals,  scientists,  and  public  health, 
advocacy,  scientific,  industry  and  labor 
organizations:  (2j  A  public  meeting  was  held 
on  November  30,  1995.  to  obtain  early  input 
on  the  research  priorities,  criteria  for 
selection  of  priorities,  and  the  process  for 
developing  the  agenda:  (3)  Regional  public 
meetings  will  be  held  in  Chicago,  Boston  and 
Seattle  to  increase  the  opportunities  for  input 
from  employers,  employees,  scientists,  and 
other  public  stakeholders  across  the  United 
States:  (4)  A  final  public  meeting  will  be  held 
on  March  1.  1996,  in  Washington,  DC,  to 
present  a  draft  research  agenda  and  provide 
the  opportunity  for  public  review  and 
comment:  and  (5)  Public  input  throughout 
the  process:  the  public  is  encouraged  to 
provide  oral  conunents  at  the  public 
meetings,  and  written  comments  as  soon  as 
possible.  The  last  date  for  submission  of 
public  comments  is  close  of  business.  March 
6. 1996 

The  final  agenda  will  be  presented  at  a 
scientific  symposium  commemorating  the 
25th  anniversary  of  the  Occupational  Safety 
and  Health  Act  on  April  29, 1996. 

NIOSH  encourages  the  public  to  provide 
recommendations  on  research  priorities, 
criteria  for  determining  priorities,  and  the 
process  of  developing  the  research  agenda 
throughout  the  process.  To  attend  these 
meetings,  or  to  receive  additional 


.lo:: 
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as  indicated  below.  On-site  registration  will 
be  available:  however,  to  assist  in  planning 
for  the  meeting,  advance  registration  is 
requested. 

ADDRESSES:  Written  public  comments 
on  the  National  Occupational  Research 
Agenda  should  be  mailed  to  Ms.  Diane 
Manning,  NIOSH.  CDC,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati.  Ohio  45226. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Mr.  Chris  Olenec,  NIOSH. 
CDC,  200  Independence  Avenue,  room 
317B,  Washington,  DC  20201,  telephone 
202/205-2640  or  by  FAX  202/260-1898. 

Dated:  January  12,  1996. 
Nancy  C,  Hirsch. 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-564  Filed  1-17-96;  8:45  am] 
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Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites, 
Savannah  River  Site  Health  Effects 
Subcommittee;  Cancellation  of 
Meeting 

This  notice  announces  the 
cancellation  of  a  previously  announced 
meeting. 

Federal  Notice  Citation  of  Previous 
Announcement:  60  FR  66552-66553. 
December  22,  1995. 

Previously  Announced  Times  and  Dates:  9 
a.m. -5  p.m.,  lanuary  11. 1996.  9  a.m. -12 
noon.  January  12,  1996. 

Change  in  the  Meeting:  This  meeting  has 
been  cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  G.  Renard  or  Nadine  Dickerson, 
Radiation  Studies  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention.  4770 
Buford  Highway,  NE,  (F-35).  Atlanta, 
Georgia  30341-3724.  telephone  770/ 
488-7040. 

Dated:  January  11,  1996. 
Carolyn  |.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  96-563  Filed  1-17-96;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  2317] 

Overseas  Schools  Advisory  Council; 
Notice  of  Re-Scheduling%f  Meeting 

The  Executive  Committee  Meeting  of 
the  Overseas  Schools  Advisory  Council 
of  the  Department  of  State  has  been  re- 
scheduled  for  Thursday.  February  22, 
1996  in  Conference  Room  1105, 
Department  of  State,  2201  C  Street  NW., 
Washington.  DC  at  9:30  a.m.  For  details 
of  the  meeting,  please  refer  to  the 
announcement  which  appeared  in 
Public  Notice  2297  published  on 
Monday,  December  11. 1995  (60  FR 
63564). 

If  you  need  further  information, 
please  contact  the  office  of  Dr.  Ernest  N. 
Mannino,  Department  of  State,  Office  of 
Overseas  Schools,  SA-29,  room  245, 
Washington,  DC  20522-2902,  telephone 
703-875-7800. 

Dated:  January  16, 1996. 
Ernest  N.  Mannino, 

Executive  Secretary,  Overseas  Schools 

A  dvisory  Cou  ncil. 

(FR  Doc.  96-558  Filed  1-17-96:  8:45  am] 
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SURFACE  TRANSPORTATION  BOARD 
[Finance  Docket  No.  32837]  ■ 

Grand  Trunk  Western  Railroad  Inc. — 
Trackage  Rights  Exemption — 
Consolidated  Rail  Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  an 
aggregate  of  24.1  miles  of  additional 
trackage  rights  to  Grand  Trunk  Western 
Railroad  Inc.  (GTW),  as  follows:  (1) 
Approximately  7.6  miles  of  track 
between  the  Conrail/GTW  connection  at 
CP-Vinewood,  Detroit,  MI,  and  the 
Conrail/GTW  connection  at  Mill  Street, 
Ecorse,  MI;  (2)  approximately  11.2  miles 
of  track  between  the  Conrail/GTW 
connection  at  Mill  Street  to  the  loop 
track  owned  by  CSX  Transportation, 
Inc.,  at  Windsor,  Ont.;  and  (3) 
approximately  5.3  miles  from  the 
Conrail/GTW  connection  at  CP- 


'  This  was  a  pending  proceeding  with  the 
Interstate  Commerce  Commission  (ICC)  on 
December  29.  1995,  when  President  Clinton  signed 
into  law,  the  ICC  Termination  Act  of  1995,  Pub.  L. 
No.  104-88,  109  Stat.  803  (the  Act).  The  Act.  which 
took  effect  January  1.  1996.  abolished  the  ICC  and 
transferred  certain  functions  and  proceedings  to  the 
Surface  Transportation  Board  (Board).  Section 
204(b)(1)  of  the  Act  provides,  in  general,  that 
pro<^dings  transferred  from  the  ICC  to  the  Board 
shallbe  decided  under  the  law  in  effect  prior  to 
January  1.  1996.  All  statutory  references  in  this 
decision  will  be  to  the  former  Interstate  Conunerce 
Act  provisions. 


Vinewood  to  the  connection  with  the 
line  of  the  Essex  Terminal  Railroad 
Company  at  Windsor.^ 

Under  the  agreement,  GTW  will 
obtain  the  right  to  operate  trains, 
locomotives,  cars,  and  equipment  with 
its  own  crews.  The  purpose  of  the 
transaction  is  to  improve  service  and 


=  The  transaction  amends  a  prior  trackage  rights 
agreement  dated  April  29.  1985.  Under  the  prior 
agreement.  GTW  already  operates  over  Conrail's 
traclt  generally  between  Conrail's  property  line  at 
the  Detroit  River  tunnel  and  the  GTW  connections 
at  Mill  Street.  Ecorse.  and  Vinewood.  GTW  seeks 
to  use  Conrail's  westerly  wye  and  other  track 
between  the  Conrail/Cfw  connection  in  Conrail's 
North  Yard  Branch  at  Vinewood  and  the 
connections  with  Conrail's  Detroit  Line  at  West 
Detroit  to  make  progressive  moves  with  its  trains 
that  handle  Conrail  traffic  at  the  Conrail  River 
Rouge  Yard  at  River  Rouge,  MI. 


facilitate  the  movement  of  traffic 
between  Conrail  and  GTW.  Also,  it  is 
intended  to  maintain  and  improve  both 
railroads'  economic  viability.  The 
trackage  rights  were  scheduled  to 
become  effective  on  or  about  December 
22,  1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  [formerly  10505(d)l  may  be 
filed  at  any  time.  The  filing  of  a  petition 
to  revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Surface  Transportation  Board, 
1201  Constitution  Avenue,  N.W., 
Washington.  DC  20423  and  served  on: 
Paul  E.  Ladue.  700  Pershing  Street, 


Pontiac,  MI  48056;  and  R.  Paul  Carey, 
P.O.  Box  41414,  2001  Market  SU-eet, 
Philadelphia,  PA  19104-1414. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  January  4. 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-447  Filed  1-17-96;  8:45  am] 
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POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  10:00  a.m.  on  January  18. 
1996. 

PLACE:  Conference  Room.  1333  H  Street. 
NW.  Suite  300,  Washington.  DC  20268. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  To  discuss 
and  vote  on  issues  in  Docket  No.  MC95- 
1,  Mail  Classification  Schedule.  1995 — 
Classification  Reform.  I. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Margaret  P.  Crenshaw.  Secretary.  Postal 
Rate  Commission,  suite  300,  1333  H 
Street.  NW.  Washington.  DC  20268- 
0001.  Telephone  (202)  789-6840. 
Margaret  P.  Crenshaw, 
Secnftary. 

IFR  Doc.  96-532  Filed  1-16-96;  2:52  pml 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REQSTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Forwarded  to 
the  Federal  Register  on  Thursday, 
January  11, 1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m..  Wednesday. 
January  17,  1996. 

CHANGES  IN  THE  MEETING:  One  of  the 
items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  h'om  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added:  Proposed 
acquisition  of  prepaid  software  and 
service  agreements  within  the  Federal 
Reserve  System.  (This  item  was 
originally  announced  for  a  closed 
meeting  on  January  10.  1996.) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 
Dated:  lanuary  16,  1996. 
lenniiier }.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc  96-551  Filed  1-16-96;  2:54  pm| 
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FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
January  18,  1996. 

PLACE:  Room  600, 1730  K  Street,  N.W., 
Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  on  behalf  of  Carroll  Johnson 
and  UMWA  v.  Jim  Walter  Besources.  Inc., 
Docket  No.  SE  93-182-D.  etc.  (Issues  include 
whether  the  judge  erred  in  his  penalty 
assessments  for  violations  of  sections  103(f) 
and  105(c)  of  the  Mine  Act.  30  U.S.C. 
§§813(f)  and  815(c). 

2.  Secretary  on  behalf  of  lames  Johnson 
and  U^4WA  v.  Jim  Walter  Besources,  Inc., 
Docket  No.  SE  93-1 27-D.  (Issues  include 
whether  the  judge  erred  in  finding  a  violation 
of  section  105(c)  of  the  Mine  Act  and  in  his 
penalty  assessment.) 

Any  person  intending  to  attend  this 
session  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
§§  2706.150(a)(3)  and  2706.160(e). 

TIME  AND  DATE:  2:30  p.m.,  Thursday, 
January  18.  1996. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
§552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  on 
the  following: 

1.  Secretary  on  behalf  of  Carroll  Johnson 
and  UMWA  v.  Jim  Walter  Besources,  Inc  . 
Docket  No.  SE  93-182-D.  etc.  (see  oral 
argument  listing). 

2.  Secretary  on  behalf  of  James  Johnson 
and  UMWA  v.  Jim  Walter  Besources,  Inc.. 
Docket  No.  SE  93-1 27-D.  (see  oral  argument 
listing). 

It  was  determined  by  a  majority  vote 
of  the  Commissioners  that  the  items  be 
held  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/for  toll  free 
TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  January  11.  1996. 
lean  H.  Ellen, 
Chief  Docket  Clerk. 
IFR  Doc.  96-593  Filed  1-16-96;  2:55  pm| 
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FEDERAL  HOUSING  FINANCE  BOARD 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  12:00  p.m..  Tuesday, 

January  23.  1996. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTERS  TO  BE  CONSIDERED  DURING 

PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Approval  of  1996  AHP  District  Priorities. 

•  FHLBank  of  Dallas'  Budget  Amendment 
Request. 

•  Appointment  of  FHLBank  Public  Interest 
Directors. 

•  Appointment  of  FHLBank  Chairs  and 
Vice  Chairs. 

•  Financing  Corporation  1996  Budget 
Amendment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202) 408-2837. 

Rita  I.  Fair, 

Managing  Director. 

[PR  Doc.  96-528  Piled  1-1&-96;  2:51  pmj 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94^09),  5  U.S.C.  552B: 
DATE  AND  TIME:  January  17,  1996,  10:00 
a.m. 

PLACE:  888  First  Street,  N.E.,  Room  2C, 
Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

The  following  members  of  the 
Commission  voted  that  agency  business 
requires  the  holding  of  an  open  meeting 
on  less  than  the  seven  days'  notice 
required  under  the  Government  in  the 
Sunshine  Act: 

Chair  Moler 
Commissioner  Bailey 
Commissioner  Hoecker 
Commissioner  Massey 


Commissioner  Santa 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro.  644th  Meeting — 
January  17, 1996,  Regular  Meeting  (10:00 
a.m.) 

CAH-1. 
Docket  #  P-1494,  108.  Grand  River  Dam 
Authority 
CAH-2. 
Docket  #  P-1922.  014.  Ketchikan  Public 
Utilities 
CAH-3. 

Docket  #  P-2019.  009.  Pacific  Gas  & 
Electric  Company 
CAH-4. 

Docket  #  P-2689.  007.  Scott  Paper 

Company,  N.E.VV.  Hydro.  Inc. 

CAH-5. 

Docket  #  P-2744.  020.  Menominee 

Company.  N.E.W.  Hydro.  Inc. 

CAH-6. 

Docket  #  P-2680.  017.  Consumers  Power 
Company  and  the  Detroit  Edison 
Company 

Consent  Agenda — Electric 

CAE-1. 
Docket  #  ER96-447,  000,  Nevada  Power 
Company 
CAE-2. 

Docket  #  ER96-149,  000.  Dartmouth  Power 
Associates  Limited  Partnership 
CAE-3. 
Docket  #  ER96-399,  000,  Northern  Indiana 
Public  Service  Company 
CAE^. 

Docket  #  ER96-417,  000,  Florida  Power  & 
Light  Company 
CAE-5. 

Docket  #  ER96-495,  000,  Florida  Power  & 
Light  Company 
CAE-6. 

Omitted 
CAE-7. 
Docket  #  ER96-439,  000.  Wisconsin  Public 
Service  Corporation.  WPS  Energy 
Services,  Inc.  and  WPS  Power 
Development,  Inc. 
CAE-8. 
Docket  #  QF89-58,  004,  Megan-Racine 
Associates,  Inc. 
CAE-9. 
Docket  #  QF95-302,  000,  Brooklyn  Navy 
Yard  Cogeneration  Partners,  L.P. 
CAE-1 0. 

Docket  #  ER95-966,  000.  Washington 
Water  Power  Company 
CAE-1 1. 
Docket  #  ER95-139,  000.  Southern 
California  Edison  Company 
CAE-1 2. 
Docket  #  ER95-711.  000.  Entergy  Services, 
Inc. 
CAE-1 3. 

Omitted 
CAE-14. 

Docket  »  EL93-19.  001.  San  Diego  Gas  & 
Electric  Company,  7\icson  Electric 


Power  Company  and  Century  Power 

Corporation 
Other  #  SFA90-34,  002,  Tucson  Electric 

Power  Company 
CAE-1 5. 

Omitted  ^ 

CAE-1 6. 
Docket  »  ER93-540,  005,  American  Electric 

Power  Service  Corporation 
Other  #  S  EC94-7,  004,  El  Paso  Electric 

Company  and  Central  and  South  West 

Services.  Inc. 
ER92-331.  005,  Consumers  Power 

Company 
ER92-332.  005.  Consumers  Power 

Company 
ER93-465,  023.  Florida  Power  &  Light 

Company,  et  al. 
ER94-475,  005,  Wisconsin  Power  &  Light 

Company 
ER94-898,  004,  El  Paso  Electric  Company 

and  Central  and  South  West  Services, 

Inc. 
ER94-1045,  007.  Kansas  City  Power  & 

Light  Company 
ER94-1113.  004,  Northern  States  Power 

Company  (Minnesota  and  Wisconsin) 
ER94-1348,  004,  Southern  Company 

Services 
ER94-1380,  008,  Louisville  Gas  &  Electric 

Company 
ER94-1518,  004,  Commonwealth  Electric 

Company 
ER94-1561,  005,  Citizens  Utilities 

Company 
ER94-1637,  004.  Cinergy  Services.  Inc. 
ER94-1639,  004.  Wisconsin  Public  Service 

Corporation 
ER94-1698,  005.  Kentucky  Utilities 

Company 
ER95-112,  006,  Energy  Services,  Inc. 
ER95-203,  006,  Utilicorp  United,  Inc. 
ER95-264,  004,  Wisconsin  Electric  Power 

Company 
ER95-371,  005,  Commonwealth  Edison 

Company 
CAE-1 7. 

Docket  #  EL93-42,  001,  Towns  and  Cities 

of  Clayton,  Lewes,  et  al.  v.  Delmarva 

Power  &  Light  Company 
CAE-1 8. 

Omitted 
CAE-19. 
Docket  #  ER95-1545,  001,  Commonwealth 

Edison  Company 
Other  #  S  ER93-777,  005,  Commonwealth 

Edison  Company 
ER95-371,  006.  Commonwealth  Edison 

Company 
ER95-1539.  001,  Commonwealth  Edison 

Company 
CAE-20. 

Docket  #  ER95-755,  001,  Duke  Energy 

Marketing  Corporation 
Other  #  S  ER95-756,  001,  Duke/Louis 

Dreyfus  L.L.C. 
ER95-758,  001,  Louis  Dreyfus  Electric 

Power,  Inc. 
ER95-760,  001.  Duke  Power  Company 
CAE-21. 

Docket  #  ER95-1686,  001,  Northeast 

Utilities  Service  Company 
CAE-2  2. 

Omitted 
CAE-2  3. 


Docket  #  ER81-177,  008,  Southern 
California  Edison  Company 
CAE-24. 
Omitted 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Omitted 
CAG-2. 

Docket  #  RP96-87,  000.  Koch  Gateway 
Pipeline  Company 
CAG-3. 
Docket  #  RP96-89,  000,  Mississippi  River 
Transmission  Corporation 
CAG-4. 
Docket  #  RP96-91,  000,  Trunkline  Gas 
Company 
CAG-5. 

Docket  «  RP96-93,  000,  Williston  Basin 
Interstate  Pipe  Line  Company 
CAG-6. 

Docket  #  RP95-44,  000,  Equitrans,  Inc. 
CAG-7. 

Docket  #  RP95-347,  000,  CNG 
Transmission  Corporation 
CAG-8. 

Omitted 
CAG-9. 

Docket  #  RP92-166,  000,  Panhandle 
Eastern  Pipie  Line  Company 
CAG-10. 

Omitted 
CAG-11. 

Docket  #  RP95-443,  000,  Northwest 
Pipeline  Corporation 
CAG-12. 
Docket  #  RP93-49,  000,  Paiute  Pipeline 
Company 

Other  #  S  RP93-49,  003,  Paiute  Pipeline 
Company 
CAG-1 3. 

Docket  #  RP96-16,  001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-14. 

Docket  #  RP95-435,  002,  Northern  NaUiral 
Gas  Company 
CAG-1 5. 
Docket  #  RP95-5,  005,  Northwest  Pipeline 
Corporation 
CAG-16. 
Docket  #  RP95-374,  002,  Gas  Research 
Institute 
CAG-17. 
Docket  #  R095-1,  000,  Storey  Oil 
Company,  Inc. 
CAG-18. 
Docket  #  OR95-34,  000,  Tosco  Corporation 

V.  SFPP,  LP. 
Other  #  S  OR92-8,  000,  SFPP,  L.P.  et  al. 
CAG-19. 
Docket  «  CP94-172, 001,  Mojave  Pipeline 
Companv 
CAG-20. 
Docket  #  CP95-119,  002,  Steuben  Gas 

Storage  Company 
Other  #  S  CP95-ll'9,  000,  Steuben  Gas 

Storage  Company 
CP95-119.  001,  Steuben  Gas  Storage 

Company 
CP95-119,  003,  Steuben  Gas  Storage 

Company 
CP96-35,  000,  Steuben  Gas  Storage 
•  Company 
rAG-21. 
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Dockel  »  CP96-21.  001.  Egan  Hub  Partners. 
LP. 
CAG-22. 

Docket  #  CP96-89.  000.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-23. 
Docket  •  CP9e-«3,  000,  Norteno  Pipeline 
Company  and  Western  Gas  Interstate 
Company 
CAG-24 

Docket  #  CP9S-109.  000.  CNG 
Transmission  Corporation 
CAG-25. 
Docket  t  CP95-113,  000.  K  N  Interstate  Gas 
Transmission  Company 
CAG-26 

Docket  #  CP62-205,  002.  Washington  Gas 
Light  Company 
CAG-27. 

Docket  »  CP95-375.  000.  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-28. 
Docket  #  CP95-587.  000.  El  Paso  Natural 
Gas  Company 
CAG-29. 

Docket  »  CP95-fil4.  000.  Paiute  Pipeline 
Company 
CAG-30. 
Docket  #  CP95-218.  000,  Texas  Eastern 
Transmission  Corporation 
CAG-31. 

Docket  «  RP94-343,  013.  Noram  Gas 

Transmission  Corapiany 
Other  I  S  RP94-343.  014,  Noram  Gas 
Transmission  Comp)any 
CAG-32. 

Docket  »  RP94-357.  003,  Texas  Eastern 
Transmission  Corporation 
CAG-33. 

Docket  »  1S94-26,  000,  Kenai  Pipe  Lipe 

Company 
Other  »  S  IS94-30.  000,  Kenai  Pipe  Line 

Company 
IS94-35,  OOO,  Kenai  Pipe  Line  Company 
IS95-1.  000.  Kenai  Pipe  Line  Company 
IS95-22,  000.  Kenai  Pipe  Line  Company 
CAG-34. 

Docket  »  RP95-421,  001.  Koch  Gateway 
Pipeline  Company 
CAG-35. 


Docket  #  CP94-608,  006,  Northern  Natural 

Gas  Company 
Other  #  S  CP94-610,  005,  Enron  Gathering 

Company 
MT95-12,  002.  Northern  Natural  Gas 

Company 
CAG-36. 

Docket  »  RP96-88,  000.  Trunkline  Gas 

Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

U.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

Dated:  January  11,  1996. 
Lois  D.  Cashell, 
Secretary: 

[PR  Doc.  96-535  Filed  1-16-96;  2:53  pm) 
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FEDERAL  ELECTION  COMMISSION 

"FEDERAL  REGISTER"  NUMBER:  96-176. 
PREVIOUSLY  ANNOUNCED  DATES  AND 
TIMES: 

Tuesday.  January  9. 1996  at  10:00  a.m. 
Meeting  closed  to  the  public. 

Wednesday,  January  10.  1996  at  10:00  a.m. 
Meeting  open  to  the  public. 

Due  to  the  federal  govemment 
shutdown  (inclement  weather),  the 
above  noted  meetings  were  held  on 
January  11.  1996. 


DATE  AND  TIME:  Tuesday,  January  23. 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington. 
D.C 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
8  437g,  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  January  25, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Title  26  Certification  Matters 

Advisory  Opinion  1995-48:  Kenneth  A. 

Gross  on  behalf  of  Clinton  Day  for  Senate 

Regulations: 
Notice  of  Proposed  Rulemaking  on 
Candidate  Debates  Staged  by  Cable 
Television  (11  CFR  100.7(b)(2), 
§  100.8(b)2.  §  110.13  and  §  114.4(f)) 
Technical  Amendment  and  Final  Rule  for 
Point  of  Entry  for  House  Reports 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-^155. 

Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  95-595  Filed  1-16-95;  2:56  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

federal  Aviation  Administration 

14  CFR  Parts  1.  25,  36,  and  97 
[Docket  No.  28404;  Notice  No.  95-17] 
RIN  212O-AD40 

1-g  Stall  Speed  as  the  Basis  for 
Compliance  Witti  Part  25  of  the  Federal 
Aviation  Regulations 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
redefine  the  reference  stall  speed  for 
transport  category  airplanes  as  the  1-g 
stall  speed  instead  of  the  minimum 
speed  obtained  in  a  stalling  maneuver. 
The  proposed  changes  would:  provide 
for  a  consistent,  repeatable  reference 
stall  speed;  ensure  consistent  and 
dependable  maneuvering  margins; 
provide  for  adjusted  multiplying  factors 
to  maintain  approximately  the  current 
requirements  in  areas  where  use  of  the 
minimum  speed  in  the  stalling 
maneuver  has  proven  adequate:  and 
harmonize  the  applicable  regulations 
with  those  proposed  for  the  European 
Joint  Aviation  Requirements-25  (JAR- 
25).  These  changes  would  result  in  a 
higher  level  of  safety  for  those  cases  in 
which  ciurent  methods  would  result  in 
artificially  low  operating  speeds. 
DATES:  Comments  must  be  received  on 
or  before  May  17,  1996. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attention:  Rules  Docket 
(AGC-10).  Docket  No.  28404.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  delivered  in 
triplicate  to:  Room  915G.  800 
Independence  Avenue  SW.. 
Washington,  IX:  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28404.  Comments  may  be  examined  in 
Room  91 50  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  500 
p.m.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  Transport  Airplane 
Directorate  (ANM-100).  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW.,  Renton.  WA  98055-4056. 
Comments  in  the  information  docket 
may  be  examined  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Stimson,  Flight  Test  and  Systems 
Branch,  ANM-111,  Transport  Airplane 


Directorate,  Aircraft  Certification 
Service.  FAA.  1601  Lind  Avenue  SW.. 
Renton.  WA  98055^056;  telephone 
(206)  227-1129;  facsimile  (206)  227- 
1320. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  any 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments  in  triplicate  to 
the  Rules  Docket  address  above.  All 
comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket,  both  before  and  after  the 
comment  period  closing  date,  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  28404."  The  postcard  will  be 
date  stamped  emd  returned  to  the 
commenter. 

Availability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  I*ublic  Affairs.  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  267-3484.  The  notice  number  of 
this  NPRM  must  be  identified  in  all 
communications.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  vyhich  describes 
the  application  procedure. 

Background 

The  stalling  speed  (V2)  is  defined  as 
the  minimum  speed  demonstrated  in 
the  performance  stall  maneuver 
described  in  §  25.103  of  14  CFR  part  25 


(part  25)  of  the  Federal  Aviation 
Regulations  (FAR).  Vs  has  historically 
served  as  a  reference  speed  for 
determining  the  minimum  operating 
speeds  for  transport  category  airplanes. 
Examples  of  minimum  operating  speeds 
that  are  based  on  Vs  include  the  takeo^ 
safety  speed  (V2),  the  final  takeoff  cHmb 
speed,  and  the  landing  approach  speed. 
The  airworthiness  standards  of  part  25 
define  these  speeds  as  multiples  of  Vs. 
For  example,  V2  must  be  at  least  1.2 
times  Vs.  the  final  takeoff  climb  speed 
must  be  at  least  1.25  times  Vs,  and  the 
landing  approach  speed  must  be  at  least 
1.3  times  Vs. 

The  speed  margin,  or  difference  in 
speed,  between  Vs  and  each  minimum 
operating  speed  provides  a  safety 
"cushion"  to  ensure  that  normal 
operating  speeds  are  sufficiently  higher 
than  the  speed  at  which  the  airplane 
stalls.  Using  multiplying  factors  applied 
to  Vs  to  provide  this  speed  margin, 
however,  assumes  that  Vs  provides  a 
proper  reference  stall  speed.  Since  Vs  is 
the  minimum  speed  obtained  in  the 
stalUng  maneuver,  it  can  be  less  than 
the  lowest  speed  at  which  the  airplane's 
weight  is  still  supported  entirely  by 
aerodynamic  lift.  If  Vs  is  significantly 
less  than  this  speed,  applying 
multiplying  factors  to  Vs  to  determine 
the  minimum  operating  speeds  may  not 
provide  as  large  a  speed  margin  as 
intended. 

A  proper  reference  stall  speed  should 
provide  a  reasonably  consistent 
approximation  of  the  wing's  maximum 
usable  lift.  Maximum  usable  lift  occurs 
at  the  minimum  speed  for  which  the  lift 
provided  by  the  wing  is  capable  of 
supporting  the  weight  of  the  airplane. 
This  speed  is  known  as  the  1-g  stall 
speed  because  the  load  factor  (the  ratio 
of  airplane  lift  to  weight)  at  this  speed 
is  equal  to  1.0  "g"  (where  "g"  is  the 
acceleration  caused  by  the  force  of 
gravity)  in  the  direction  perpendicular 
to  the  flight  path  of  the  airplane.  A 
speed  lower  than  the  1-g  stall  speed 
represents  a  transient  flight  condition 
that,  if  used  as  a  reference  for  the 
deriving  minimum  operating  speeds, 
may  not  provide  the  desired  speed 
margin  to  protect  against  inadvertently 
stalling  the  airplane. 

For  jet  transport  airplanes,  the 
minimum  speed  obtained  in  the  stall 
maneuver  of  §  25.103  usually  occurs 
near  the  point  in  the  maneuver  where 
the  airplane  spontaneously  pitches 
nose-down  or  where  the  pilot  initiates 
recovery  after  reaching  a  deterrent  level 
of  buffet,  i.e..  a  vibration  of  a  magnitude 
and  severity  that  is  a  strong  and 
effective  deterrent  to  further  speed 
reduction.  Early  generation  transport 
airplanes,  which  had  fairly  straight 


wings,  typically  pitched  nose-down 
near  the  1-g  stall  speed.  The  minimum 
speed  in  the  maneuver  was  easv  to  note 
and  record,  and  served  as  an  adequate 
approximation  of  the  speed  for 
maximum  lift. 

For  the  recent  generation  of  high 
speed  transport  airplanes  with  swept 
wings,  however,  the  minimum  speed 
obtained  in  the  stalling  maneuver  can  be 
substantially  lower  than  the  speed  for 
maximum  lift.  Furthermore,  the  point  at 
which  the  airplane  pitches  nose  down 
or  exhibits  a  deterrent  level  of  buffet  is 
more  difficult  to  distinguish  and  can 
vary  with  piloting  technique.  As  a 
result,  the  minimum  speed  in  the 
stalling  maneuver  has  become  an 
inappropriate  reference  for  most  modem 
high  speed  transport  airplanes  for 
establishing  minimum  operating  speeds 
since  it'may:  (1)  Be  inconsistently 
determined,  and  (2)  represent  a  flight 
condition  in  which  the  load  factor 
perpendicular  to  the  flight  path  is 
substantially  less  than  1.0  g. 

In  recent  years,  advanced  technology 
transport  category  airplanes  have  been 
developed  that  employ  novel  flight 
control  systems.  These  flight  control 
systems  incorporate  unique  protection 
features  that  are  intended  to  prevent  the 
airplane  from  stalling.  They  also  prevent 
the  airplane  from  maintaining  speeds 
that  are  slower  than  a  small  percentage 
above  the  1-g  stall  speed.  Because  of 
their  unique  design  features,  the 
traditional  method  of  establishing  Vs  as 
the  minimum  speed  obtained  in  the 
stalling  maneuver  was  inappropriate  for 
these  airplanes.  The  FAA  issued  special 
conditions  for  these  airplanes  to  define 
the  reference  stall  speed  as  the  1-g  stall 
speed  for  the  flight  requirements 
contained  in  subpart  B  of  part  25  and 
the  noise  requirements  contained  in  part 
36  of  the  FAR. 

In  these  special  coiiditions,  the 
multiplying  factors  used  to  determine 
the  minimum  operating  speeds  were 
reduced  in  order  to  maintain 
equivalency  with  acceptable  operating 
speeds  used  by  previous  jet  transports. 
Since  the  1-g  stall  speed  is  generally 
higher  than  the  minimum  speed 
obtained  in  the  stalling  maneuver, 
retaining  the  current  multiplying  factors 
would  have  resulted  in  higher  minimum 
operating  speeds  for  airplanes  using  the 
1-g  stall  speed  as  the  reference  stall 
speed.  However,  increasing  the   • 
minimum  operating  speeds  would 
impose  costs  on  operators  because 
payloads  would  have  to  be  reduced  to 
comply  with  the  regulations  at  the 
higher  operating  speeds.  Based  on  the 
service  experience  of  the  current  fleet  of 
jet  transports,  the  costs  imposed  would 


not  be  offset  by  a  commensurate 
increase  in  safety. 

Several  airplane  types  with 
conventional  flight  control  systems  have 
also  been  certificated  using  the  1-g  stall 
speed  as  the  reference  stall  speed. 
Because  of  the  potential  deficiencies  in 
using  the  minimum  speed  demonstrated 
in  the  stalling  maneuver,  the  FAA  has 
been  encouraging  applicants  to  use  the 
1-g  stall  speed  in  lieu  of  the  minimum 
speed  obtained  in  the  stalling  maneuver. 
Applicants  generally  desire  to  use  1-g 
stall  speeds  because  the  1-g  stall  speeds 
are  less  dependent  on  pilot  technique 
and  other  subjective  evaluations.  Hence, 
1-g  stall  speeds  are  easier  to  predict  and 
provide  a  higher  level  of  confidence  for 
developing  predictions  of  overall 
airplane  performance.  Again,  reduced 
multiplying  factors  are  applied  to  the  1- 
g  stall  speeds  to  obtain  minimum 
operational  service.  Using  1-g  stall 
speeds  ensures  that  the  airplane's 
minimum  operating  speeds  will  not  be 
unreasonably  low. 

Discussion  of  the  Proposals 

The  FAA  proposes  to  define  the 
reference  stall  speed  in  §  25.103  as  a  1- 
g  stall  speed,  rather  than  the  minimum 
speed  obtained  in  the  stalling  maneuver. 
This  action  would  provide  a  consistent 
basis  for  use  in  all  type  design 
certification  requirements  for  transport 
category  airplanes.  The  FAA  proposes  to 
introduce  the  symbol  Vsr  to  represent 
this  speed  and  to  indicate  that  it  is 
different  than  the  minimum  speed 
obtained  in  the  stalling  maneuver.  Vs. 

In  addition,  the  FAA  proposes  to 
reduce  the  multiplying  factors  that  are 
used  in  combination  with  the  reference 
stall  speed  to  determine  the  minimum 
operating  speeds  by  approximately  6 
percent.  This  change  would  result  in 
minimum  operating  speeds  equivalent 
to  those  for  most  current  jet  transports 
since  the  1-g  stall  speed  for  these 
airplanes  is  approximately  6  percent 
higher  than  the  minimum  speed 
obtained  in  the  stalling  maneuver. 
Demonstrating  a  minimum  stalling 
speed  more  than  6  percent  slower  than 
the  1-g  stall  speed,  which  is  possible 
under  the  current  standards,  would 
provide  an  unacceptable  basis  for 
determining  the  minimum  operating 
speeds.  The  proposed  standards  would 
prevent  this  situation  from  occurring.  In 
this  respect,  the  proposed  standards 
would  provide  a  higher  level  of  safety 
than  the  existing  standards. 

However,  the  reduced  factors  would 
allow  lower  minimum  operating  speeds 
to  be  established  for  those  airplanes  that 
have  a  minimum  speed  in  the  stalling 
maneuver  approximately  equal  to  the  1- 
g  stall  speed.  One  particular  class  of 


airplanes  for  which  this  applies  are 
airplanes  equipped  with  devices  that 
abruptly  push  the  nose  down  (e.g.,  stick 
pushers)  near  the  angle  of  attack  for 
maximum  lift.  These  devices  are 
typically  installed  on  airplanes  with 
unacceptable  natural  stalling 
characteristics.  The  abrupt  nose  down 
push  provides  an  artificial  stall 
indication  and  acceptable  stall 
characteristics,  and  prevents  the 
airplane  from  reaching  a  potentially 
hazardous  natural  aerodynamic  stall. 
The  minimum  speed  obtained  in  this 
maneuver  is  approximately  equal  to  the 
\-Q  stall  speed. 

"Traditionally,  the  existing  multiplying 
factors  have  been  applied  to  these 
■  airplanes.  The  proposal  to  define  the 
reference  stall  speed  as  the  1-g  stall 
speed  would  not  affect  these  airplanes, 
but  reducing  the  multiplying  factors 
would  allow  lower  minimum  operating 
speeds  to  be  established.  Therefore,  this 
proposal  would  allow  these  airplanes  to 
be  operated  at  speeds  and  angles-of- 
attack  closer  to  the  pusher  activation 
point  than  has  been  experienced  in 
operational  service. 

The  FAA  considers  this  reduction  in 
operating  speeds  for  pusher-equipped 
airplanes  to  be  acceptable,  provided  the 
pusher  reliably  performs  its  intended 
function  and  that  unwanted  operation  is 
minimized.  The  FAA  intends  to  propose 
an  acceptable  method  of  addressing 
these  concerns  in  an  upcoming  revision 
to  Advisory  Circular  (AC)  25-7.  In  this 
material,  the  FAA  will  provide  criteria 
for  pusher  reliability,  the  effects  of 
design  and  manufacturing  tolerances  on 
the  pusher  activation  point,  design 
features  such  as  phase  advance  and 
filtering,  and  the  affects  of  atmospheric 
turbulence  and  windshear. 

In  addition  to  proposing  to  define  the 
reference  stall  speed  as  the  1-g  stall 
speed  and  to  reduce  the  multiplying 
factors  for  establishing  the  minimum 
operating  speeds,  the  FAA  also  proposes 
to  require  applicants  to  demonstrate 
adequate  maneuvering  capability  during 
the  takeoff  climb,  en  route  climb,  and 
landing  approach  phases  of  flight. 
During  a  banked  turn,  a  portion  of  the 
lift  generated  by  the  wing  provides  a 
force  to  help  turn  the  airplane.  To 
remain  at  the  same  altitude,  the  airplane 
must  produce  additional  lift.  Therefore, 
banking  the  airplane  (at  a  constant 
speed  and  ahitude)  reduces  the  stall 
margin,  which  is  the  difference  between 
the  lift  required  for  the  maneuver  and 
the  maximum  lift  capability  of  the  wing. 
As  the  bank  angle  increases,  the  stall 
margin  is  reduced  proportionately.  This 
bank  angle  effect  on  the  stall  margin  can 
be  determined  analytically,  and  the 
multiplying  factors  applied  to  Vsr  to 
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determine  the  minimum  operating 
speeds  are  intended  to  ensure  that  an 
adequate  stall  margin  is  maintained. 

In  addition  to  the  basic  effect  of  bank 
angle,  however,  modem  wing  designs 
also  typically  exhibit  a  significant 
reduction  in  maximum  lift  capability 
with  increasing  Mach  number.  The 
magnitude  of  this  Mach  number  effect 
depends  on  the  design  characteristics  of 
the  particular  wing.  For  wing  designs 
with  a  large  Mach  number  effect,  the 
maximum  bank  angle  that  can  be 
achieved  while  retaining  an  acceptable 
stall  margin  can  be  significantly 
reduced.  Because  the  effect  of  Mach 
number  can  be  significant,  and  because 
it  can  also  vary  greatly  for  different  wing 
designs,  the  multiplying  factors  applied 
to  VsR  are  insufficient  to  ensure  that 
adequate  maneuvering  capability  exists 
at  the  minimum  operating  speeds. 

To  address  this  issue,  the  FAA 
proposes  to  require  a  minimum  bank 
angle  capabiUty  in  a  coordinated  turn 
without  encountering  stall  warning  or 
any  other  characteristic  that  might 
interfere  with  normal  maneuvering. 
This  requirement  would  be  added  to 
§  25.143  as  a  new  paragraph  (g).  The 
proposed  minimum  bank  angles  were 
derived  by  adding  a  15  degree 
allowance  for  wind  gusts  and 
inadvertent  overshoot  to  a  maneuvering 
capabihty  the  FAA  considers  necessary 
for  the  specific  cases  identified  in  the 
proposed  new  paragraph.  These 
proposed  maneuver  margin 
requirements  are  intended  to  ensure  that 
the  level  of  safety  in  maneuvering  flight 
is  not  reduced  by  the  proposed  change 
to  the  reference  stall  speed  and  the 
reduction  in  the  multiplying  factors 
used  to  determine  the  minimum 
op>erating  speeds. 

Consistent  with  the  proposed 
maneuver  margin  requirements,  the 
FAA  proposes  adding  §§  25.107(c)(3). 
25.107(g)(2).  and  25.125(a)(2)(iii)  to 
reference  §  25.143(g)  in  the  list  of 
constraints  applicants  must  consider 
when  selecting  the  minimum  takeoff 
safety  speed,  final  takeoff  speed,  and 
reference  landing  sf>eeds.  respectively. 
The  normal  all-engines-operating  takeoff 
climb  speed  selected  by  the  applicant 
must  also  provide  the  minimum  bank 
angle  capability  specified  in  the 
proposed  §  25.143(g). 

Section  25.145(a)  requires  that  there 
be  adequate  longitudinal  control 
available  to  promptly  pitch  the 
airplane's  nose  down  from  at  or  near  the 
stall  in  order  to  return  to  original  trim 
speed.  The  intent  of  this  requirement  is 
to  ensure  sufficient  pitch  control  for  a 
prompt  recovery  if  the  airplane  is 
inadvertently  slowed  to  the  point  of 
stdll.  The  FAA  proposes  to  change  the 


wording  of  this  requirement  to  replace 
"Vs"  with  "the  stall,"  "§  25.103(b)(1)" 
with  "§  25.103(a)(6)."  and  "at  any 
speed"  with  "at  any  point."  These 
changes  would  be  consistent  with  the 
proposed  change  to  the  definition  of  the 
reference  stall  speed  and  the  proposed 
re-formatting  of  §  25.103. 

Although  §25. 145(a)  must  be  met 
both  with  power  off  and  with  maximum 
continuous  power,  there  is  no  intention 
to  require  flight  test  demonstrations  uf 
full  stalls  at  engine  powers  above  that 
specified  in  §  25.201(a)(2).  Instead  of 
performing  a  full  stall  at  maximum 
continuous  power,  compliance  may  be 
assessed  by  demonstrating  sufficient 
static  longitudinal  stability  and  nose 
down  control  margin  when  the 
deceleration  is  ended  at  least  one 
second  past  stall  warning  during  a  one 
knot  per  second  deceleration.  The  static 
longitudinal  stability  during  the 
maneuver  and  the  nose  down  control 
power  remaining  at  the  end  of  the 
maneuver  must  be  sufficient  to  assure 
compliance  with  the  requirement. 

Section  25.207  requires  that  a  warning 
of  an  im(>ending  stall  must  be  provided 
in  order  to  prevent  the  pilot  from 
inadvertently  stalling  the  airplane.  The 
warning  must  occur  at  a  speed 
sufficiently  higher  than  the  stall  speed 
to  allow  the  pilot  time  to  take  action  to 
avoid  a  stall.  The  speed  difference 
between  the  stall  speed  and  the  speed 
at  which  the  stall  warning  occurs  is 
known  as  the  stall  warning  margin.  The 
FAA  proposes  amending  the  size  of  the 
stall  warning  margin  required  by 
§  25.207(c)  because  of  the  change  in 
definition  of  the  reference  stall  speed. 

Currently,  the  stall  warning  must 
begin  at  a  speed  exceeding  Vs  by  seven 
knots,  or  a  lesser  margin  if  the  stall 
warning  has  enough  clarity,  duration, 
distinctiveness,  or  other  similar 
properties.  Requiring  the  same  seven 
knot  warning  margin  to  be  provided 
relative  to  Vsr  would  result  in  an 
increase  to  the  minimum  operating 
speeds.  This  increase  in  the  minimum 
operating  speeds  would  be  necessary  to 
meet  the  maneuvering  margin 
requirements  proposed  in  §  25.143(g), 
which  are  defined  relative  to  the  stall 
warning  speed.  However,  as  discussed 
previously,  requiring  an  increase  to  the 
minimum  operating  speeds  would 
impose  costs  to  airplane  operators  that 
cannot  be  justified  by  service 
experience. 

On  the  other  hand,  if  the  stall  warning 
margin  were  reduced  to  retain 
approximately  the  same  stall  warning 
speed,  the  warning  would  occur  only.^ 
one  or  two  knots  prior  to  reaching  the 
1-g  stall  speed.  Although  reaching  the  1- 
g  stall  speed  is  not  likely  to  be  a 


catastrophic  occurrence,  the  FAA 
considers  such  a  small  stall  warning 
margin  to  be  unacceptable.  The  FAA 
proposes  requiring  a  stall  warning 
margin  of  at  least  3  knots  or  3  percent, 
whichever  is  greater,  relative  to  Vsr. 
The  FAA  considers  this  margin  to 
represent  a  reasonable  balance  between 
providing  the  pilot  with  enough 
warning  to  avert  an  impending  stall,  and 
providing  adequate  maneuvering 
capability  at  the  minimum  operating 
speeds.  This  proposal  would  retain  the 
existing  level  of  safety. 

The  FAA  proposes  to  require  a  larger 
stall  warning  margin  for  airplanes 
equipped  with  devices  that  abruptly 
push  the  nose  down  at  a  selected  angle 
of  attack  (e.g.,  stick  pushers). 
Inadvertent  operation  of  such  a  device, 
especially  close  to  the  ground,  can  have 
more  serious  consequences  than  a 
comparable  situation  in  which  the  pilot 
of  an  airplane  without  the  device 
inadvertently  slows  to  Vsr.  Therefore, 
the  FAA  proposes  adding  §  25.207(d)  to 
require  the  stall  warning,  for  airplanes 
equipped  with  one  of  these  devices,  to 
occur  at  least  5  knots  or  5  percent, 
whichever  is  greater,  above  the  speed  at  . 
which  the  device  activates.  This 
proposal  is  intended  to  retain  the 
existing  level  of  safety  for  airplanes 
equipped  with  such  devices. 

The  FAA  proposes  to  add  a  new 
paragraph,  §  25.207(e),  to  require  that,  in 
a  slow-down  turn  with  load  factors  up 
to  1.5  g  and  deceleration  rates  up  to  3 
knots  per  second,  sufficient  stall 
warning  must  exist  to  prevent  stalling 
when  recovery  is  initiated  not  less  than 
one  second  after  stall  warning  occurs. 
The  FAA  considers  the  proposed 
requirement  necessary  to  provide 
adequate  stall  warning  during  a 
dynamic  maneuver,  such  as  a  collision 
avoidance  maneuver.  In  addition,  this 
new  paragraph  would  provide  a 
quantitative  requirement  with  which  to 
assess  whether  "sufficient  margin  to 
prevent  inadvertent  stalling  *  *  *  in 
turning  flight"  has  been  provided  as 
required  by  §  25.207(a).  This  proposal 
would  increase  the  level  of  safety  during 
maneuvering  flight. 

The  FAA  proposes  to  add  a  new 
paragraph,  §  25.207(f),  to  require  that 
stall  warning  be  provided  for  abnormal 
airplane  configurations  Ukely  to  be  used 
following  system  failures.  This  proposal 
adds  a  requirement  currently  contained 
in  JAR-25  and  is  consistent  with  current 
transport  airplane  designs.  There  would 
be  no  impact  on  the  existing  level  of 
safety. 

On  modem  jet  transports,  the  natural 
buffet  or  vibration  caused  by  the  airflow 
separating  and  reattaching  itself  to  the 
wing  as  the  airplane  approaches  the 


stall  speed  is  usually  not  strong  enough 
by  itself  to  provide  an  effective  stall 
warning.  Therefore,  stall  warning  on 
modem  transport  category  airplanes  is 
usually  provided  through  an  artificial 
means,  such  as  a  stick  shaker  that 
shakes  the  pilot's  control  column. 
Production  tolerances  associated  with 
these  systems  can  result  in  variations  in 
the  size  of  the  stall  warning  margin  for 
different  airplanes  manufactured  under 
the  same  approved  type  design. 

The  FAA  considers  the  stall  warning 
margins  proposed  in  §§  25.207(c)  and 
(d)  to  be  the  minimum  acceptable 
warning  margins,  and  that  these  margins 
should  not  be  reduced  by  production 
tolerances  associated  with  a  system 
added  to  the  airplane  to  provide  an 
artificial  stall  warning.  The  FAA  intends 
for  the  proposed  stall  warning  margins 
to  be  available  at  the  most  critical 
tolerance  expected  in  production. 
Applicants  would  be  expected  to 
demonstrate  complisince  with  the 
proposed  stall  warning  margin  either  by 
flight  testing  with  the  stall  warning 
system  set  to  its  critical  tolerance 
setting,  or  by  adjusting  flight  test  data 
obtained  at  some  other  setting. 

The  tolerances  associated  with  the 
stall  warning  system  must  also  be 
considered  in  relation  to  the  proposed 
minimum  maneuvering  requirements  of 
§  25.143(g).  As  proposed.  §  25.143(g) 
would  require  that  the  airplane  be 
capable  of  reaching  a  minimum  bank 
angle  during  a  coordinated  turn  without 
encountering  stall  warning.  Because  the 
proposed  requirements  already  provide 
the  capability  to  overshoot  the  intended 
bank  angle  by  15  degrees,  the  small 
differences  in  the  speed  at  which  the 
stall  warning  system  operates  due  to 
system  tolerances  are  not  as  critical. 
"Therefore,  the  FAA  intends  for  the 
minimum  bank  angles  in  the  proposed 
§  25.143(g)  to  apply  at  the  designed 
nominal  setting  of  the  stall  warning 
system.  To  ensure  that  large  production 
tolerances  do  not  adversely  impact  the 
airplane's  maneuvering  capabiUty  free 
of  stall  warning,  the  bank  angle 
capability  specified  in  the  proposed 
§  25.143(g)  should  not  be  reduced  by 
more  than  two  degrees  w\\h  the  stall 
warning  system  operating  at  its  most 
critical  tolerance.  Applicants  would  be 
expected  to  demonstrate  this  capability 
either  by  flight  test  with  the  system  set 
to  its  critical  tolerance,  or  by 
analytically  adjusting  flight  test  data 
obtained  at  some  other  setting. 

To  be  consistent  with  the  proposed 
revision  of  the  definition  of  the 
reference  stall  speed,  the  FAA  proposes 
to  incorporate  reduced  multiplying 
factors  throughout  part  25,  where 
appropriate,  in  requirements  that  use 


speeds  based  on  a  multiple  of  the 
reference  stall  speed.  The  FAA  also 
proposes  numerous  minor  wording  and 
structural  changes  to  various  sections  to 
improve  editorial  clarity  and  to 
harmonize  with  the  wording  and 
structure  proposed  for  IAR-25. 

The  FAA  proposes  to  add  the 
nomenclature  "final  takeoff  speed"  and 
"reference  landing  speed"  and  the 
abbreviations  "Vfto"  and  "Vref"  to 
denote  these  speeds,  respectively,  to 
part  1  of  the  FAR.  These  terms  and 
abbreviations,  which  are  commonly 
used  in  the  aviation  industry,  would  be 
referenced  throughout  the  proposed 
amendments  to  part  25.  The  reference 
landing  speed  would  be  defined  as  the 
speed  of  the  airplane,  in  a  specified 
landing  configuration,  at  the  point 
where  it  descends  through  the  landing 
screen  height  in  the  determination  of 
the  landing  distance  for  manual 
landings.  The  term  "landing  screen 
height"  refers  to  the  height  of  the 
airplane  at  the  beginning  of  the  defined 
landing  distance.  This  height  is 
normally  50  feet  above  the  landing 
surface  (see  §  25.125(a)),  but  approvals 
have  been  granted  for  steep  approaches 
that  use  a  landing  screen  height  of  35 
feet.  The  final  takeoff  speed  would  be 
defined  as  the  speed  of  the  airplane  that 
exists  at  the  end  of  the  takeoff  path  in 
the  en  route  configuration  with  one 
engine  inoperative. 

"The  FAA  also  proposes  to  add  the 
abbreviations  Vsr.  Vsro.  and  Vsri  to  part 
1,  and  use  them  in  part  25  to  denote  the 
reference  stall  speed  corresponding  to 
different  airplane  configurations.  In 
addition,  the  FAA  proposes  adding  the 
abbreviation  Vsw  to  part  1  to  refer  to  the 
stall  warning  speed. 

-The  FAA  proposes  to  amend 
§  C36.9(e)(l)  by  replacing  "1.3  Vs  +  10 
knots"  with  "Vref  +  10  knots"  and  by 
removing  the  words  "or  the  speed  used 
in  establishing  the  approved  landing 
distance  under  the  airworthiness 
regulations  constituting  the  type 
certification  basis  of  the  airplane, 
whichever  speed  is  greatest."  The  words 
proposed  to  be  deleted  would  no  longer 
be  necessary  because  Vref  would 
denote  the  speed  used  in  establishing 
the  approved  landing  distance  under  the 
mrworthiness  regulations  constituting 
the  type  certification  basis  of  the 
airplane.  Also,  Vref  would  refer  to  the 
speed  at  the  landing  screen  height, 
regardless  of  whether  that  speed  for  a 
particular  airplane  is  1.3  Vs.  1.23  Vsr.  or 
some  higher  speed. 

In  the  same  manner,  the  FAA 
proposes  to  amend  §  97.3(b)  by 
replacing  "1.3  Vso"  with  "Vref-"  As 
noted  above,  Vref  would  refer  to  the 
speed  at  the  landing  screen  height  used 


in  establishing  the  approved  landing 
distance  under  the  airworthiness 
regulations  constituting  the  type 
certification  basis  of  the  airplane, 
regardless  of  whether  that  speed  for  a 
particular  airplane  is  1.3  Vs.  1.23  Vsr.  or 
some  higher  speed. 

These  proposals  have  been  discussed 
extensively  with  the  European  Joint 
Aviation  Authorities  (JAA)  with  the 
intent  of  harmonizing  the  certification 
requirements  related  to  stall  speed  for 
transport  category  airplanes.  The  JAA 
intend  to  introduce  an  equivalent 
proposal  to  amend  the  Joint  Aviation 
Requirements-25  (JAR-25).  JAR-25 
prescribes  the  airworthiness  standards 
for  transport  category  airplanes  that  are 
accepted  by  the  aviation  regulatory 
authorities  of  23  European  nations. 
When  it  is  published,  the  JAA  proposal 
will  be  placed  in  the  docket  for  this 
rulemaking. 

Regulatory  Evaluation  Summary 

Preliminary  Regulatory  Evaluation. 
Initial  Regulatory  Flexibility 
Determination,  and  Trade  Impact 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  Would  generate  benefits  that 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

Regulatory  Evaluation  Summary 

Costs 

The  proposed  requirements  would 
apply  to  future  type  certificated 
transport  category  airplanes  and 
generally  would  not  impose  significant 
additional  costs  on  manufacturers.  One 
major  manufacturer  demonstrated 
adherence  to  the  1-g  stall  speed  basis  in 
recent  FAA  special  conditions 
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applicable  to  several  models  of 
advanced  technology  airplanes.  Other 
manufacturers  have  requested 
certification  to  the  1-g  stall  speed  basis 
through  equivalent  safety  findings  for 
airplanes  with  conventional  flight 
control  systems. 

Cost  estimates  provided  by 
manufacturers  generally  did  not  vary 
significantly.  Data  provided  by  a 
manufacturer  of  part  25  small  airplanes, 
however,  showed  costs  several  hundred 
thousand  dollars  higher  than  the  norm. 
That  manufacturer  estimated  that  short- 
term  costs  (mostly  non-recurringj  to 
convert  to  the  new  stall  speed  basis 
would  be  over  $1  million  and  that 
increased  costs  on  a  program-by- 
program  basis  would  "be  substantial." 
Because  of  the  gross  nature  of  these 
estimates  and  because  of  the  inability  to 
segment  them  on  a  per-certification 
basis,  they  have  not  been  incorporated 
into  this  analysis.  The  FAA  invites 
manufacturers  to  provide  detailed  cost 
estimates  during  the  public  comment 
period. 

Although  several  sections  of  part  25 
would  be  revised  by  the  proposal,  only 
five  merit  analysis:  Sections  25.103 
(Stall  speed).  25.107  (Takeoff  speeds), 
25.125  (LandingJ,  25.143  (General) 
(under  Controllability  and 
Maneuverability),  and  25.207  (Stall 
warning). 

Section  25.103  (Stall  Speed) 

The  proposal  to  redefine  the  reference 
stall  speed  as  a  1-g  stall  speed  could 
result  in  a  net  reduction  in  certification 
costs  for  part  25  large  airplanes.  In  some 
recent  airplane  designs,  manufacturers 
have  used  the  1-g  stall  speed  as  the 
reference  stall  sf)eed  Calculation  of  the 
reference  stall  speed  (Vsr)  is  within  the 
range  of  instrumentation  currently 
available  and  additional 
instrumentation  would  not  be  required. 
Existing  techniques  to  determine 
minimum  speed  in  the  stalling 
maneuver  require  six  to  eight 
independent  stalls  at  various  flap 
settings;  determination  of  1-g  stall  speed 
could  require  approximately  half  as 
many.  Cost-savings  could  be  in  the 
range  of  $50,000  to  $100,000  per  type 
certification. 

Recent  part  25  small  transport 
category  airplane  certifications,  on  the 
other  hand,  have  not  been  based  on  the 
1-g  stall  speed.  Consequently,  additional 
instrumentation  and  analysis  would  be 
required.  Incremental  cne-time  costs  for 
a  part  25  small  airplane  design  would  be 
approximately  $70,000  However,  cost 
savings  attributable  to  reduced  testing 
could  be  realized  in  future  certifications 
(see  previous  paragraph  re  part  25  large 
airplanes). 


Section  25.107  (Takeoff  Speeds) 

The  proposed  changes  to  this  section, 
by  virtue  of  the  new  maneuvering 
requirements  of  §  25.143(g),  could  affect 
airplane  operators  if  the  proposed 
maneuvering  requirements  necessitate 
higher  takeoff/climb  speeds  and  lower 
passenger/cargo  capacity  on  length- 
limited  runways.  Because  of  the  myriad 
combinations  of  airplanes,  runways, 
passenger/ cargu  loads,  elc.  llie  FAA  is 
unable  to  estimate  potential  capacity 
limitations.  The  FAA  invites  interested 
parties  to  provide  estimates  of  such 
effects  during  the  public  comment 
period. 

Section  25.125  (Landing) 

As  in  the  case  of  §  25.107  above,  the 
proposed  changes  to  this  section  could 
potentially  affect  operators  by  virtue  of 
the  new  maneuvering  requirements  in 
§  25.143(g).  Again,  the  FAA  invites 
interested  parties  to  submit  cost 
estimates  during  the  public  comment 
period. 

Section  25.143  (General) 

Incremental  costs  that  would  be 
incurred  by  manufacturers  to  determine 
minimum  maneuvering  margins  are 
estimated  to  total  approximately 
$150,000  per  part  25  large  airplane  type 
certification  and  approximately  $50,000 
per  part  25  small  airplane  type 
certification. 

Section  25.207  (Stall  Warning) 

Incremental  costs  that  would  be 
incurred  by  manufacturers  to  provide 
sufficient  stall  warning  at  the  various 
proposed  slow-down  speeds  and 
configurations  are  estimated  to  total 
approximately  $120,000  per  part  .25 
large  airplane  type  certification  and 
approximately  $200,000  per  part  25 
small  airplane  type  certification. 

Total  Costs 

Manufacturers  of  part  25  large 
airplanes  have  alreadv  incurred  the 
major  portion  of  the  start-up  costs  to 
convert  to  a  1-g  stall  speed  sy.stem  and 
would  therefore  experience  lower 
incremental  costs  than  manufacturers  of 
part  25  small  airplanes.  The  estimated 
costs  to  meet  the  revised  standards 
would  total  approximately  $195,000  per 
part  25  large  airplane  type  certification 
(costs  associated  with  §§  25.143  and 
25.207  reduced  by  the  midpoint  of  the 
cost-savings  range  of  §  25  103). 
Assuming  500  airplanes  produced 
under  one  type  certification,  this  would 
equate  to  $390  per  airplane. 

Manufacturers  of  part  25  small 
airplanes  would  experience  one-time 
costs  of  $70,000  in  conjunction  with 
§  25.103.  In  addition,  costs  for  eacJi 


future  type  certification  would  total 
approximately  $250,000  (attributable  to 
§§  25.143  and  25.207),  or  about  $500  per 
airplane  over  a  500  airplane  production 
run.  A  portion  of  these  costs  may  be 
offset  by  reduced  testing  requirements 
per  revised  §  25.103.  The  potential 
operating  costs  of  proposed  §§  25.107 
and  25.125  have  not  been  estimated  in 
this  evaluation;  the  FAA  invites 
interested  parties  to  provide  cost 
estimates  during  the  public  comment 
period. 

Benefits 

Redefining  the  airplane  reference  stall 
speed  as  the  1-g  stall  speed  would  result 
in  a  higher  level  of  safety  in  those  cases 
where  current  methods  could  result  in 
artificially  low  operating  speeds.  New 
requirements  for  minimum 
maneuvering  margins  would  assure  that 
safe  margins  are  obtained  at  the 
minimum  operating  speeds,  thus 
diminishing  the  possibility  of 
inadvertent  stalls  at  critical  flight  stages. 

A  review  of  National  Transportation 
Safety  Board  accident  reports  for  the 
years  1983-1992  does  not  indicate  that 
any  accidents  have  been  caused  by 
inconsistent/inappropriate  reference 
stall  speeds.  There  were  several 
accidents  in  which  inadvertent  stalls 
were  cited  as  a  contributing  factor,  but 
pilot  error  (e.g.,  airspeed  not  properly 
maintained)  was  the  probable  cause 
rather  than  inherent  problems  with  the 
reference  stall  speed.  In  spite  of  the 
absence  of  directly  aligned  accidents, 
the  FAA  postulates  that,  without  the 
revisions  in  stall  speed  as  proposed  or 
effected  through  special  conditions, 
safety  could  reach  unacceptably  low 
levels.  The  benefits  associated  with 
avoiding  a  single  accident  would  far 
exceed  the  costs  of  the  proposed  rule. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
insure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  determine 
whether  proposed  rules  would  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities" 
and,  in  cases  where  they  would,  to 
conduct  a  Regulatory  Flexibility 
Analysis.  As  prescribed  in 
implementing  FAA  Order  2100. 14A,  the 
size  threshold  for  a  small  aircraft 
manufacturer  is  one  having  75  or  fewer 
employees.  Since  there  are  no 
manufacturers  of  part  25  airplanes  with 
75  or  fewer  employees,  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


International  Trade  Impact  Assessment 

The  proposed  rule  would  not 
fconstitute  a  barrier  to  international 
trade,  including  the  export  of  U.S. 
airplanes  to  foreign  markets  and  the 
import  of  foreign  airplanes  into  the  U.S. 
Instead,  the  proposed  changes  would 
harmonize  with  corresponding 
proposals  of  the  European  Joint 
Aviation  Authorities,  thereby  lessening 
restraints  on  trade. 

Federalism  Implications 

The  amended  regulations  proposed  in 
this  rulemaking  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment. 

Conclusion  ' 

Because  the  proposed  changes  to 
redefine  the  reference  stall  speed  for 
transport  category  airplanes  as  the  1-g 
stall  speed  are  not  expected  to  result  in 
substantial  economic  cost,  the  FAA  has 
determined  that  this  proposed 
regulation  would  not  be  significant 
under  Executive  Order  12866.  Because 
this  is  an  issue  which  has  not  prompted 
a  great  deal  of  public  concern,  the  FAA 
has  determined  that  this  action  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  25,  1979).  In  addition  since 
there  are  no  small  entities  affected  by 
this  proposed  rulemaking,  the  FAA 
certifies,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  An  initial  regulatory  evaluation 
of  the  proposal,  including  a  Regulatory 
Flexibility  Determination  and  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFOPVi^'ON  CONTACT. 

List  of  Subjects  . 

14  CFR  Parti  ' 

Air  transportation. 

14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

r4  CFR  Part  36 

Agriculture,  Aircraft,  Noise  control. 


14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air),  Weather. 

T  hp  Proposal!  \mendments 

Accoraingiy,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  parts  1,  25,  36,  and  97 
of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  1— DEFINiTS'ONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

2.  Section  1.1  is  amended  by  adding 
new  definitions  in  alphabetical  order  to 

read  as  follows: 


§• 


Genera,  definitions. 


Final  takeoff  speed  means  the  speed 
of  the  airplane  that  exists  at  the  end  of 
the  takeoff  path  in  the  en  route 
configuration  with  one  engine 
inoperative. 
***** 

Reference  landing  speed  means  the 
speed  of  the  airplane,  in  a  specified 
landing  configuration,  at  the  point 
where  it  descends  through  the  landing 
screen  height  in  the  determination  of 
the  land  distance  for  manual  landings. 

*  «        »        •        * 

3.  Section  1.2  is  amended  by  adding 
new  terms  in  alphabetical  order  to  read 
as  follows: 

§'2    Abbevrftons  and  symbols. 

•  .         ^         *         * 

Vfto  means  final  takeoff  speed. 

***** 

Vref  means  reference  landing  speed. 

***** 

Vsr  means  reference  stall  speed. 

VsRo  mean*  reference  stall  speed  in 
the  landing  configuration. 

Vsr  1  means  reference  stall  speed  in  a 
specific  configuration. 

Vsw  means  speed  at  which  onset  of 
natural  or  artificial  stall  warning  occurs. 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPOP'" 
CATEGORY  AIRPLANES 

4.  The  authority  citation  for  part  25  i^ 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702.  22704. 

5.  Section  25.103  is  revised  to  read  as 
follows: 

§25.103    Stall  speed. 

(a)  The  reference  stall  speed,  Vsr,  is 
a  calibrated  airspeed  as  defined  in 


paragraph  (c)  of  this  secUun   vsr  is 
determined  with — 

(1)  Engines  idling,  or,  if  that  resultant 
thrust  causes  an  appreciable  decrease  in 
stall  speed,  not  more  than  zero  thrust  at 
the  stall  speed; 

(2)  Propeller  pitch  controls  (if 
applicable)  in  the  takeoff  position; 

(3)  The  airplane  in  other  respects 
(such  as  flaps  and  landing  gear)  in  the 
condition  existing  in  the  test  in  which 
Vsr  is  being  used; 

(4)  The  weight  used  when  Vsr  is  • 
being  used  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard; 

(5)  The  center  of  gravity  position  that 
results  in  the  highest  value  of  reference 
stall  speed;  and 

(6)  The  airplane  trimmed  for  straight 
flight  at  a  speed  selected  by  the 
applicant,  but  not  less  than  1.13  Vsr  and 
not  greater  than  1.3  Vsr. 

(b)  Starting  from  the  stabilized  trim 
condition,  apply  elevator  control  to 
decelerate  the  airplane  so  that  the  speed 
reduction  does  not  exceed  one  knot  per 
second. 

(c)  The  reference  stall  speed,  Vsr,  is 
a  calibrated  airspeed  determined  in  the 
stalling  maneuver.  Vsr  may  not  be  less 
than  a  1-g  stall  speed.  Vsr  is  expressed 


as: 


where — 


"zw 
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Vclmax  =  Speed  occurring  when  lift 
coefficient  is  first  a  maximum.  In 
addition,  if  the  stalling  maneuver  is 
limited  by  a  device  that  commands 
an  abrupt  nose  down  pitch  (e.g..  a 
stick  pusher),  VcutM  may  not  be 
less  than  the  speed  existing  at  the 
instant  the  device  operates;  and 

nzw  =  Flight  patch  normal  load  factor 
(not  greater  than  1.0)  at  Vclm«. 

6.  Section  25.107  is  amended  by 
revising  paragraphs  (b)(1)  introductory 
text,  (b)(2)  introductory  text,  (c)(1)  and 
(c)(2),  and  by  adding  new  paragraphs 
(c)(3)  and  (g)  to  read  as  follows: 

§  25. 1 07    Takeoff  speeds. 

***** 

(b)*   *   * 

(1)  1.13  Vsr  for— 

***** 

(2)1.08  Vsr  for— 

***** 

(c)  *  •  * 

(1)  Vzmin: 

(2)  Vr  plus  the  speed  increment 
attained  (in  accordance  with 

§  25.111(c)(2))  before  reaching  a  height 
of  35  feet  above  the  takeoff  surface;  and 
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(3)  A  speed  that  provides  the 
maneuvering  capability  specified  in 
§25.143(gJ. 

•  •         •        •        • 

(gj  Vfto.  in  terms  of  calibrated 
airspeed,  must  be  selected  by  the 
applicant  to  provide  at  least  the  gradient 
of  climb  required  by  §  25.121(c),  but 
may  not  be  less  than — 

(1)  1.18  Vsr:  and 

(2)  A  speed  that  provides  the 
maneuvering  capability  speciHed  in 
§25.143(g). 

7.  Section  25.111  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§25.111    Takeoff  path. 

.    (a)  The  takeoff  path  extends  from  a 
standing  start  to  a  point  in  the  takeoff 
at  which  the  airplane  is  1,500  feet  above 
the  takeoff  surface,  or  at  which  the 
transition  from  the  takeoff  to  the  en 
route  configuration  is  completed  and 
VpTo  is  reached,  whichever  point  is 
higher.  In  addition — 

•  *        *        *        • 

8.  Section  25.119  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§  25.119     Landing  climb:  All-engines- 
ope  rating. 

•  •         •         •         • 

(b)  A  climb  speed  of  not  more  than 
Vref. 

9.  Section  25.121  is  amended  by 
revising  paragraphs  (c)  introductory 
text,  (d)  introductory  text,  (d)(2)  and 
(d)(3),  and  by  adding  paragraph  (d)(4)  to 
read  as  follows: 

§  25. 1 21    Climb:  On«-«ngine-lnoperatlve. 

*  *  •  •  * 

(c)  Final  takeoff.  In  the  en  route 
configuration  at  the  end  of  the  takeoff 
path  determined  in  accordance  with 
§25.111.  the  steady  gradient  of  climb 
may  not  be  less  than  1.2  percent  for  two- 
engine  airplanes,  1.5  pwrcent  for  three- 
engine  airplanes  and  1.7  percent  for 
four-engine  airplanes,  at  Vfto  and 

with — 

•  *        •        •        * 

(d)  Approach.  In  a  configuration 
corresponding  to  the  normal  all-engines- 
operating  procedure  in  which  Vsr  for 
this  configuration  does  not  exceed  110 
percent  of  the  Vsr  for  the  related  ali- 
engines-operating  landing  configuration, 
the  steady  gradient  of  climb  may  not  be 
less  than  2.1  percent  for  two-engine 
airplanes.  2.4  percent  for  three-engine 
airplanes,  and  2.7  percent  for  four 
engine  airplanes,  with — 

(D*   *  • 

(2)  The  maximum  landing  weight; 

(3)  A  climb  speed  established  in 
connection  with  normal  landing 


procedures,  but  not  more  than  1.4  Vsr; 
and 
(4)  Landing  gear  retracted. 

10.  Section  25.125  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§25.125    Landing. 

(a)*  *  • 

(2)  A  stabilized  approach,  with  a 
calibrated  airspeed  of  Vref.  must  be 
maintained  down  to  the  50  foot  height. 
Vref  may  not  be  less  than — 

(i)1.23  VsRo. 

(ii)  Vmcl  established  under 
§  25.149(f);  and 

(ii)  A  speed  that  provides  the 
maneuvering  capability  specified  in 
§  25.143(g). 
•         *         *         •         * 

11.  Section  25.143  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§25.143    General. 

«  *  *  *  * 

(g)  The  maneuvering  capabilities  in  a 
constant  speed  coordinated  turn  at 
forward  center  of  gravity,  as  specified  in 
the  following  table,  must  be  free  of  stall 
warning  or  other  characteristics  that 
might  interfere  with  normal 
maneuvering: 


Ma- 

neu- 

venng 

Con- 
figura- 
tion 

Speed 

bank 
angle 

in  a 
coordi- 
nated 

tum 

Thrust/power 
setting 

Takeoff 

Vj 

30° 

Asymmetric 
WAT-lim- 
ited.' 

Takeoff 

Vj+XXJ  .... 

40" 

All-engines- 
operafing 
climb.  ^ 

En 

Vfto 

40° 

Asymmetric 

route. 

WAT-lim- 
ited.' 

Land- 

Vref   

40° 

Symmetric 

ing. 

for  -3° 
flight  path 
angle. 

'  A  combination  of  weight,  altitude,  and  tem- 
perature (WAT)  such  that  the  thrust  or  power 
setting  produces  the  minimum  climb  gradient 
specified  m  §25.121  for  the  flight  condition 

^Airspeed  approved  for  all-engmes-operat- 
mg  initial  climb 

'That  thrust  or  power  setting  which,  in  the 
event  of  failure  of  ttie  critical  engine  and  with- 
out any  crew  action  to  ad|ust  the  thrust  or 
power  of  the  remaining  engines,  would  result 
m  the  thrust  or  power  specified  for  the  takeoff 
condition  at  V:,  or  any  lesser  thrust  or  power 
setting  that  is  used  lor  all  engines-operating 
initial  climb  procedures. 

12.  Section  25.145  is  amended  by 
revising  paragraphs  (a)  introductory 


text,  (a)(1),  (b)(1).  (b)(4).  (b)(6).  and  (c) 
introductory  text  to  read  as  follows: 

§  25. 1 45    Longitudinal  control. 

(a)  It  must  be  possible,  at  any  point 
between  the  trim  speed  prescribed  in 
§  25.103(a)(6)  and  the  stall,  to  pitch  the 
nose  downward  so  that  the  acceleration 
to  this  selected  trim  speed  is  prompt 
with — 

(1)  The  airplane  trimmed  at  the  trim 
speed  prescribed  in  §  25.103(a)(6); 
***** 

(b)*  *  • 

(1)  With  power  off,  flaps  retracted, 
and  the  airplane  trimmed  at  1.3  Vsri, 
extend  the  flaps  as  rapidly  as  possible 
while  maintaining  the  airspeed  at 
approximately  30  percent  above  the 
reference  stall  speed  existing  at  each 
instant  throughout  the  maneuver. 
***** 

(4)  With  power  off,  flaps  retracted, 
and  the  airplane  trimmed  at  1.3  Vsri, 
rapidly  set  go-around  power  or  thrust 
while  maintaining  the  same  airspeed. 

***** 

(6)  With  power  off,  flaps  extended, 
and  the  airplane  trimmed  at  1.3  Vsri, 
obtain  and  maintain  airspeeds  between 
Vsw  and  either  1.6  Vsri  or  Vfe. 
whichever  is  lower. 

(c)  It  must  be  possible,  without 
exceptional  piloting  skill,  to  prevent 
loss  of  altitude  when  complete 
retraction  of  the  high  lift  devices  from 
any  position  is  begun  during  steady, 
straight,  level  flight  at  1.08  Vsri  for 
propeller  powered  airplanes,  or  1.13 
Vsri  for  turbojet  powered  airplanes, 
with — 


§25.147    [Amended] 

13.  Section  25.147  is  amended  in 
paragraphs  (a)  introductory  text,  (a)(2), 

(c)  introductory  text,  and  (d)  by  revising 
the  expression  "1.4  Vsi"  to  read  "1.3 
Vsri". 

§25.149    [Amended] 

14.  Section  25.149  is  amended  in 
paragraph  (c)  introductory  text  by 
revising  the  expression  "1.2  Vs"  to  read 
"1.13  Vsr." 

§25.161    [Amended] 

15.  Section  25.161  is  amended  in 
paragraphs  (b).  (c)(1).  (c)(2).  (c)(3)  and 

(d)  introductory  text  by  revising  the 
expression  "1.4  Vsi"  to  read  "1.3  Vsri"; 
and  in  paragraph  (e)(3)  by  revising  the 
expression  "0.013  Vso^"  to  read 
"0.013VsRo2". 

§25.175    [Amended] 

16.  Section  25.175  is  amended  in      • 
paragraphs  (a)(2).  (b)(1)  introductory 
text,  (b)(2)  introductory  text,  (b)(3) 


introductory  text  and  (c)(4)  by  revising 
the  expression  "1.4  Vsi"  to  read  "1.3 
Vsri".  in  paragraph  (b)(2)(ii)  by  revising 
the  expression  "Vmo+1.4  Vsi/2"  to  read 
"(Vmo+1-3  VsRi)/2"..in  paragraph  (c) 
introductory  text  by  revising  the 
expressions  "1.1  Vsi"  to  read  "Vsw" 
and  "1.8  Vsi"  to  read  "1.7  Vsri",  in 
paragraph  (d)  introductory  text  by 
revising  the  expressions  "1.1  Vso"  to 
read  "Vsw"  and  "1.3  Vso"  to  read  "1.7 
Vsro".  and  in  paragraph  (d)(5)  by 
revising  the  expression  "1.4  Vso"  to  , 
read  "1.3  Vsro" 

§25.177    [Amended] 

17.  Section  25.177  is  amended  in 
paragraph  (c)  by  revising  the  expression 
"1.2  Vs,"  to  read  "1.13  Vsri". 

§25.181    [Amended] 

18.  Section  25.181  is  amended  in 
paragraphs  (a)  introductory  text  and  (b) 
by  revising  the  reference  "1.2  Vs"  to 
read  "1.13  Vsr". 

19.  Section  25.201  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(4)  to 
read  as  follows: 

§25.201     Stall  de'—'-sr'n^on. 

(a)*   *    * 

(2)  The  power  necessary  to  maintain 
level  flight  at  1.5  Vsri  (where  Vsri 
corresponds  to  the  reference  stall  speed 
with  flaps  in  the  approach  position,  the 
landing  gear  retracted,  and  the 
maximum  landing  weight). 

(b)  *   *   * 

(4)  The  airplane  trimmed  for  streiight 
flight  at  the  speed  prescribed  in 
§  25.103(a)(6). 
***** 

20.  Section  25.207  is  amended  by 
revising  paragraphs  (b)  and  (c).  and  by 
adding  new  paragraphs  (d),  (e),  and  (fl 
to  read  as  follows: 

§25.207    Stall  warning. 

***** 

(b)  The  warning  must  be  furnished 
either  through  the  inherent  aerodynamic 
qualities  of  the  airplane  or  by  a  device 
that  will  give  clearly  distinguishable 
indications  under  expected  conditions 
of  flight.  However,  a  visual  stall  warning 
device  that  requires  the  attention  of  the 
crew  within  the  cockpit  is  not 
acceptable  by  itself.  If  a  warning  device 
is  used,  it  must  provide  a  warning  in 
each  of  the  airplane  configurations 
prescribed  in  paragraph  (a)  of  this 
section  at  the  speed  prescribed  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  When  the  speed  is  reduced  at  rates 
not  exceeding  one  knot  per  second,  with 
engines  idling  and  throttles  closed,  stall 
warning  must  begin,  in  each  normal 
configuration,  at  a  speed.  Vsw. 
exceeding  the  reference  stall  speed  by 


not  less  than  three  knots  or  three 
percent,  whichever  is  greater.  For  the 
purposes  of  this  paragraph,  the 
reference  stall  speed  is  as  defined  in 
§  25.103,  except  that  §  25.103(a)(5)  does 
not  apply.  Stall  warning  must  continue 
throughout  the  demonstration,  until  the 
angle  of  attack  is  reduced  to 
approximately  that  at  which  stall 
warning  is  initiated. 

(d)  In  addition  to  the  requirements  of 
paragraph  (c)  of  this  section,  when 
devices  that  abruptly  push  the  nose 
down  at  a  selected  angle  of  attack  (e.g., 
stick  pushers)  are  installed,  the  stall 
warning  must  occur  at  a  speed  not  less 
than  five  knots  or  five  percent, 
whichever  is  greater,  above  the  speed  at 
which  the  device  activates. 

(e)  In  slow-down  turns  up  to  1.5g  at 
entry  rates  up  to  3  knots  per  second, 
with  the  flaps  and  landing  gear  in  any 
normal  position,  the  stall  warning 
margin  must  be  sufficient  to  allow  the 
pilot  to  prevent  stalling  when  recovery 
is  initiated  not  less  than  one  second 
after  the  onset  of  stall  warning. 

(f)  Stall  warning  must  also  be 
provided  in  each  abnormal 
configuration  of  the  high  lift  devices 
that  is  likely  to  be  used  in  flight 
following  system  failures  (including  all 
configurations  covered  by  Airplane 
Flight  Manual  procedures). 

§25  231    [Amended] 

^  1 .  b(jction  25.231  is  amended  in 
paragraph  (a)(2)  by  revising  the  word 
"altitude"  to  read  "attitude"  and  by 
revising  the  expression  "80  percent  of 
Vsi"  to  read  "75  percent  of  Vsri". 

^25.233     'Amerced] 

zz.  section  Z5.233  is  amended  in 
paragraph  (a)  by  revising  the  reference 
"0.2  Vso"  to  read  "0.2  Vsro". 

zj.  becuun  Z3.237  is  amended  in 
paragraphs  (a),  (b)(1).  and  (b)(2)  by 
revising  the  reference  "0.2  Vso"  to  read 
"0  2  Vsro". 

24.  Action  25.735  is  amended  by 
revising  paragraphs  (f)(2)  and  (g)  to  read 
as  follows: 

§25,735     BraKes 
***** 

(f)  *    *    * 

(2)  Instead  of  a  rational  analysis,  the 
kinetic  energy  absorption  requirements 
for  each  main  wheel  brake  assembly 
may  be  derived  from  the  following 
formula,  which  must  be  modified  in  the 
case  of  imequal  braking  distribution, 
which  assumes  an  equal  distribution  of 
braking  between  main  wheels: 

KE=0.0443  (WVVN) 
where — 


KE=Kinetic  energy  per  wheel  (ft.-lb.); 
W=Design  landing  weight  (lb.); 
V=Vref/1.3 

VREF=Airplane  steady  landing  approach 
speed,  in  knots,  at  the  maximum 
design  landing  weight  and  in  the 
landing  configuration  at  sea  level; 
and 
N=Number  of  main  wheels  with  brakes, 
(g)  The  minimum  speed  rating  of  each 
main  wheel-brake  assembly  (that  is,  the 
initial  speed  used  in  the  dynamometer 
tests)  may  not  be  more  than  the  V  used 
in  the  determination  of  kinetic  energy  in 
accordance  with  paragraph  (f)  of  this 
section,  assuming  that  the  test 
procedures  for  wheel-brake  assemblies 
involve  a  specified  rate  of  deceleration, 
and.  therefore,  for  the  same  amount  of 
kinetic  energy,  the  rate  of  energy 
absorption  (the  power  absorbing  abihty 
of  the  brake)  varies  inversely  with  the 
initial  speed. 

§25.773    [Amended] 

25.  Section  25.773  is  amended  in 
paragraph  (b)(l)(i)  by  revising  the 
expression  "1.6  Vsi"  to  read  "1.5  Vsri". 

§25.1001    [Amended] 

26.  Section  25.1001  is  amended  in 
paragraphs  (c)(1)  and  (c)(3)  by  revising 
the  expression  "1.4  Vsi"  to  read  "1.3 

VsRl". 

§25.1323    [Amended] 

27.  Section  25.1323  is  amended  in 
paragraph  (c)(1)  by  revising  the 
expression  "1.3  Vsi"  to  read  "1.23  Vsri" 
and  in  paragraph  (c)(2)  by  revising  the 
expression  "1.3  Vso"  to  read  "1.23 
Vsro". 

§25.1325    [Amended] 

28.  Section  25.1325  is  amended  in 
paragraph  (e)  by  revising  the 
expressions  "1.3  Vso"  and  "1.8  Vsi"  to 
read  "1.23  Vsro"  and  "1.7  Vsri", 
respectively. 

§25.1587    [Amended] 

29.  Section  25.1587  is  amended  in 
paragraph  (b)(2)  by  revising  the 
expression  "Vs"  to  read  "Vsr". 

PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

30.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authurity:  42  U.S.C.  4321  et  seq..  49  U.S.C. 
106(g),  40113,  44701-44702.  44704,  44715; 
sec.  305.  Pub  L.  9&-193,  94  Stat.  50.  57;  E.G. 
11514,  35  PR  4247.  3  CFR,  1966-1970  comp., 
p.  902. 

31.  Appendix  C  to  part  36,  Section 
C36.9  is  amended  by  revising  paragraph 
{e)(l)  to  read  as  follows: 
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Appendix  C  to  Part  36 — Noise  Levels 
for  Transport  Category  and  Turbojet 
Powered  Airplanes  Under  §36.201 


Sec.  C36.9  Approach  Reference  and 
Test  Limitations 


(e)  •  •   * 

(1)  For  subsonic  airplanes  a  steady 
approach  sp>eed  of  Vref-*-  10  knots  must 
be  established  and  maintained  over  the 
approach  measuring  point. 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

32.  The  authority  citation  for  part  97 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106. 
40113.  40114.  40120.  44502,  44514,  44701, 
44719.44721-44722. 

33.  Section  97.3  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b)  introductory  text  to  read 
as  follows: 

§  97.3    Symt>ols  and  terms  used  in 
procedures. 


(b)  Aircraft  approach  category  means 
a  grouping  of  aircraft  based  on  a  speed 
of  Vref  at  the  maximum  certificated 
landing  weight.  Vref  and  the  maximum 
certificated  landing  weight  are  those 
values  as  established  for  the  aircraft  by 
the  certification  authority  of  the  country 
of  registry.  •   *   * 

Issued  in  Washington,  DC  on  November  29, 
1995. 

Thomas  E.  McSweeny, 

Director,  Aircraft  Cerbfication  Service. 
[FR  Doc.  96-415  Filed  1-17-96;  8:45  am] 
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F'rot  hunation  bBBZ  of  January  12,  1996 
Religious  rreeduin  Day,  1996 


B\   thr  Frt'Mcipnt  of  the  United  States  of  America 

\   Proclamation 

On  this  day  oyer  200  years  ago,  Virginia's  General  Assembly  passed  a 
law  that  created  the  first  legal  protection  for  religious  freedom  in  this  country. 
Introducing  his  bill  to  the  Virginia  Assembly,  Thomas  Jefferson  stated  that 
he  was  not  creating  a  new  right  confined  simply  to  the  State  of  Virginia 
or  to  the  United  States,  but  rather  declared  religious  liberty  to  be  one 
of  the  "natural  rights  of  mankind"  that  should  be  shared  by  all  people. 
Jefferson's  language  was  shepherded  through  the  legislature  by  James  Madi- 
son, who  later  used  it  as  a  model  for  the  First  Amendment  to  the  United 
States  Constitution. 

Americans  have  long  benefited  from  our  founders'  wisdom,  and  the  Constitu- 
tion's twin  pillars  of  religious  liberty — its  protection  of  the  free  exercise 
of  religion  and  its  ban  on  the  establishment  of  religion  by  the  Government — 
have  allowed  an  enormous  diversity  of  spiritual  beliefs  to  thrive  throughout 
our  country.  Today,  more  than  250,000  churches,  synagogues,  mosques, 
meeting  houses,  and  other  places  of  worship  serve  to  bring  citizens  together, 
strengthening  families  and  helping  communities  to  keep  their  faith  traditions 
alive.  We  must  continue  to  ensure  full  protection  for  religious  liberty  and 
help  people  of  different  faiths  to  find  common  ground. 

Our  Nation's  profound  commitment  to  religious  freedom  reminds  us  that 
many  people  around  the  world  lack  the  safeguard  of  law  to  protect  them 
from  prejudice  and  persecution.  We  deplore  the  religious  intolerance  that 
too  often  tears  neighbor  from  neighbor,  and  we  must  remain  an  international 
advocate  for  the  ideal  of  human  brotherhood  and  sisterhood  and  for  the 
basic  rights  that  sustain  human  dignity  and  personal  freedom.  Let  us  pledge 
our  support  to  all  who  struggle  against  religious  oppression  and  rededicate 
ourselves  to  fostering  peace  among  people  with  divergent  beliefs  so  that 
what  Americans  experience  as  a  "natural  right"  may  be  enjoyed  by  individ- 
uals and  societies  everywhere. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  16.  1996,  as 
Religious  Freedom  Day.  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  ceremonies,  activities,  and  programs,  and 
I  urge  all  Americans  to  reaffirm  their  devotion  to  the  fundamental  principles 
of  religious  freedom  and  religious  tolerance. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twentieth. 
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Advisory  Committee,  1320 

Klamath  Provincial  Advisory  Committee,  1320 

Olympic  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  1320 

Health  and  Human  Services  Departn-ient 

See  Agency  for  Health  Can   ■  y_,r  r  ._v,earch 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

RULES 

Block  grants: 
Substance  abuse  prevention  and  treatment;  sale  or 

distribution  of  tobacco  products  to  individuals  under 

18  years,  1492-1509 


'arcing  Aa'^inistration 


Health  Car>^ 

NOTICES 

Medicare  and  Medicaid: 
Organ  procurement  service  areas;  applications  from 
hospilal'^  rpnii<»«fi na  \vai'vpr«    1 ''89— 1390 

Housing  ar  j  Jroar  Development  Department 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  1391 


Public  and  Indian  housing — 
Community  renaissance  fellows  program,  1391-1392 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Intemational  Trade  Administration 

NOTICES 

Antidumping: 
Ball  bearings  (other  than  tapered  roller  bearings)  and 
parts — 

Germany,  1323-1324 
Brass  sheet  and  strip  from — 

Netherlands,  1324-1328 
Circular  welded  carbon  steel  pipes  and  tubes  from— 

Thailand,  1328-1339 
Color  television  receivers  from — 

Korea,  1339-1343 
Granular  polytetrafluoroethylene  resin  from- 

Japan, 1343 
Pasta  from — 

Italy,  1344-1351 

Turkey.  1351-1356 
Countervailing  duties: 
Porcelain-on-steel  cookingware  from — 

Mexico,  1356-1357 

Intemational  Trade  Commission 

NOTICES 

Import  investigations: 
Circular  welded  non-alloy  steel  pipe  from — 

Romania  and  South  Africa,  1402-1403 
Ethyl  alcohol  for  fuel  use;  determination  of  base  quantity 

of  imports,  1403 
Manganese  metal  from— 
China,  1403 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

NOTICES 

Pollution  control;  consent  judgments: 
Avtex  Fibers  Front  Royal,  Inc.,  1403-1404 
Bridgeview  Joint  Venture,  1404 
Hickel,  1404-1405 
Niagara  Transformer  Corp.,  1405 
Occidental  Chemical  Corp.  et  al.,  1405 
Tri-State  Mint,  Inc.,  et  al.,  1405-1406 

Labor  Department 

See  Emplo>Tnent  and  Training  Administration 

See  Labor  Statistics  Bureau 

NOTICES 

Meetings: 
National  Skill  Standards  Board,  1410 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1410-1411 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 
Ellis,  Ethel  Lorene,  1392 
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Coal  leases,  exploration  licenses,  etc.: 

Colorado.  1392-1393 
Environmental  statements:  availability,  etc.: 

Big  Cedar  Ridge  Fossil  Plant  Area,  WY,  1393-1394 

Powder  River  Coal  Region.  NfT,  1394 
Meetings: 

Arizona  Resource  Advisory  Council,  1394 

Helicopters  and  motorized  vehicles  use  for  gathering  wild 
horses  and  burros,  1394-1395 

Lower  Snake  River  District  Resource  Advisory  Council; 
correction,  1395 

New  Mexico  Resource  Advisory  Council,  1395 

Northwest  Colorado  Resource  Advisory  Council,  1395 

Southeastern  Oregon  Resource  Advisory  Council,  1396 

Wyoming  Resource  Advisory  Council,  1396 
Resource  management  plans,  etc.: 

Dixie  Resource  Area,  UT,  1396 

Palm  Springs-South  Coast  Resource  Area,  CA;  daily 
recreation  usage  fees  adjustment,  1396-1397 

Tulsa  District,  TX,  1397 
Survey  plat  filings: 

Arizona.  1397-1398 

Colorado,  1398-1399 

Ma    igement  and  Budget  Office 

'iOTICES 

vgency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  1413 
Lobbying  restrictions;  governmentwide  guidance,  1412- 
1413 

National  Institutes  of  Health 

NOTICES 

Recombinant  DNA  molecules  research: 
Actions  under  guidelines.  1482-1490 

Nd-  onal  Labor  Relations  Board 

=1ULES 

\dministrative  law  judges;  role  modifications,  1281-1282 
PROPOSED  RULES 

Administrative  law  judges;  role  modifications,  1314 
NOTICES 
Meetings;  Sunshine  Act,  1437 

N  r  onal  Oceanic  and  Atmospheric  Administration 

NOTICES 

Tampa  Bay  oil  spill  (August  1993);  damage  assessment  and 
restoration  plan;  availability  "and  comment  request, 
1357-1358 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1400-1401 
Concession  contract  negotiations: 
Isle  Royale  National  Park,  MI;  air  transportation  services, 

1401 
Mount  Rainier  National  Park,  WA;  mountain  guide 
service,  1401-1402 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1438 
Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.,  1412 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 


Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Blizzard  of  '96;  disaster  relief  and  waiver  of  penalties, 
1414-1415 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1415-1417 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 

Preemption  determinations,  1432-1434 
Meetings: 

Risk  Assessment  Prioritization  (RAP)  Program;  Cycle  h 
Completion.  1435-1436 

Securities  and  Exchange  Commission 

PROPOSED  RULES 
Investment  companies: 

Registered  open-end  management  investment  companies; 
shares  distribution,  1313-1314 

Unit  investment  trusts;  calculation  of  yields,  1312-1313 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co..  1417-1418 

National  Association  of  Securities  Dealers,  Inc..  1419 

National  Securities  Clearing  Corp.  et  al.,  1418-1419 

New  York  Stock  Exchange.  Inc..  1420 
Applications,  hearings,  determinations,  etc.: 

Brinson  Relationship  Funds  et  al..  1420-1422 

Funds  IV  Trust  et  al.,  1424-1426 

Public  utility  holding  company  filings,  1422-1424 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Oregon,  1426 

Virgin  Islands.  1426 

State  Department 

NOTICES 
Meetings: 
Shipping  Coordinating  Committee,  1426-1427 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  1427 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices: 
Identification  of  priority  foreign  countries,  1413-1414 
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Transportation  D'='pa'^me^: 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Ticketless  travel;  passenger  notices.  1309-1312 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Foreign  Assets  Control  Office 

United  States  Institute  o'  Peace 

NOTICES 

Meetings;  Sunshine  Act,  1438 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Svparaie  i-drts  in   "hi 


s  Issue 


Parti! 

Environmental  Protection  Agency,  1442-1480 

Part  III 

Department  of  Health  and  Human  Services.  National 
Institutes  of  Health.  1482-1490 

Part  iv 

Department  of  Health  and  Human  Services.  1492-1509 

Pan  V 

Federal  Trade  Commission.  1512-1517 


New  Feature  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4.  1995.  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  ehgible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  RegulatTons 


1273 


DEPARTMENT  OF  THE  TREASURY 

Qffi.ce  0'  'he  Cornot.ro!ier  of  the 

l2Ccq  Pa-t3 
[Dockp;  N;     95-28' 
RIN  "5^:^  ^AB'4 

Cac'tai    Capital  Adequacy  Guidelines 

AoENC) .  wiiice  Lii  iiii-  C-ulIipLTOlier  of  the 

Currency,  Treasury. 

ACTION:  Correction  to  final  rule. 


SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  which  was 
published  Wednesday.  December  20. 
1995  (60  FR  66042).  The  final  rule 
related  to  the  risk-based  capital 
requirements  for  claims  on  or 
guaranteed  by  a  country  that  is  a 
member  of  the  Organization  for 
Economic  Cooperation  and 
DpvplnpmPnt  (OECD). 
;c  =  rc'  vt  DATE:  April  1.  1996. 
FOR  FURTHER    SF0RM4'. ON  CONTACT: 
Geoffrey  VViaiie,  iemur  iiiiernational 
Economic  Advisor.  International 
Banking  and  Finance  Department,  (202) 
874-5235;  Saumya  Bhavsar,  Attorney, 
Legislative  and  Regulatory  Activities 
Division.  (202)  874-5090;  or  Ronald 
Shimabukuro.  Senior  Attorney, 
Legislative  and  Regulatory  Activities 
Division.  (202)  874-5090.  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  D.C.  20219. 
SUPPLEMENTARY  INFORMATION:  The 
amendatory  instructions  to  the  final  rule 
incorrectly  identified  paragraphs  (c)(20) 
and  (c)(17)  of  section  1  of  appendix  A 
to  part  3  as  paragraphs  (c)(19)  and 
(c){16),  respectively. 

Correction  of  Publication 

Accordingly,  the  pubHcation  on 
December  20,  1995.  of  the  final  rule 
which  was  the  subject  of  FR  Doc.  95- 
30664,  is  corrected  as  follows: 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.3.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Sup>erintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  S^S^FV 


12  CFR  Parr  231 
[Regulation  EE    Dc 


:KetNo.  R-0912] 


Netting  Eligibility  'c  s^inancial 
Institutions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


SUMIMARY:  The  Board  has  amended 
Regulation  EE  to  clarify  that,  for 
purposes  of  qualifying  as  a  financial 
institution  under  Regulation  EE,  a 
person  may  represent  that  it  is  a 
financial  market  intermediary  either 
orally  or  in  writing.  This  amendment  is 
intended  to  remove  imcertainty  in  the 
financial  markets  as  to  the  form  of  such 
representations. 

EFFECTIVE  DA  E:  February  20,  1996. 
FOR  FURTHER  'NFORMATION  CONTACT: 
niiver  irtiaiio,  .'.bbociate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin.  Senior  Attorney  (202/452- 
3198),  Legal  Division.  For  users  of 
Telecommunications  Device  for  the 
Deaf,  please  contact  Dorothea 
Thompson  (202/452-3544). 

SUPPLEMENTAPv    SCC~WiT|ON: 

Background 

The  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Act)  (Pub.  L.  102-242,  §§401-407;  105 
Stat.  2236,  2372-3;  12  U.S.C.  4401- 
4407)  validates  netting  contracts  among 
financial  institutions.  Parties  to  a 
netting  contract  agree  that  they  vdll  pay 
or  receive  the  net,  rather  than  the  gross, 
payment  due  under  the  netting  contract. 
The  Act  provides  certainty  that  netting 
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On  page  66044,  in  the  second  column, 
amendatory  instruction  2  to  appendix  A 
to  part  3,  in  the  second  line,  "(c)(19)" 
should  read  "(c)(20)".  On  page  66044,  in 
the  serond  column,  amendator'" 
instruction  3  to  appendix  A  to  part  3,  in 
the  second  line,  "(c)(16)"  should  read 
"(c)(17)".  On  page  66044,  in  the  third 
column,  in  the  regulatory  text,  in  the 
second  line,  "(16)"  should  read  "(17)". 

Dated:  January  11. 1996. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
(FR  Doc.  96-555  Filed  1-18-96;  8:45  am] 
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contracts  will  be  enforced,  even  in  the 
event  of  the  insolvency  of  one  of  the 
parties.  The  Act's  netting  provisions  are 
designed  to  promote  efficiency  and 
reduce  systemic  risk  within  the  banking 
system  and  financial  markets. 

The  netting  provisions  apply  to 
bilateral  netting  contracts  between  two 
financial  institutions  and  multilateral 
netting  contracts  among  members  of  a 
clearing  organization.  Section  402(9)  of 
the  Act  defines  "financial  institution"  to 
include  a  depository  institution,  a 
securities  broker  or  dealer,  a  futures 
commission  merchant,  and  any  other 
.    institution  as  determined  by  the  Board. 
In  addition,  the  Act's  definition  of 
"broker  or  dealer"  (section  402(1)(B)) 
includes  any  affihate  of  a  registered 
broker  or  dealer,  to  the  extent  consistent 
with  the  Act,  as  determined  by  the 
Board. 

In  1994,  the  Board  adopted  Regulation 
EE  (12  CFR  part  231)  to  expand  the 
apphcation  of  the  Act's  netting 
provisions  to  a  broader  range  of 
financial  market  participants  (59  FR 
4780,  February  2,  1994).  Under 
Regulation  EE,  persons  meeting  certain 
tests  based  on  market  activity  will 
qualify  as  "financial  institutions"  under 
the  Act.  The  tests  were  designed  to 
capture  institutions  that  are  significant 
market  participants  whose  coverage 
could  enhance  market  liquidity  and 
whose  failure  wathout  coverage  could 
have  systemic  risk  impHcations. 

The  Regulation  EE  tests  have  both  a 
qualitative  and  a  quantitative  aspect. 
First,  to  quahfy  as  a  financial  institution 
imder  the  rule,  a  person  '  must  represent 
that  it  will  engage  in  financial  contracts 
as  a  counterparty  on  both  sides  of  one 
or  more  financial  markets.  Second,  the 
person  must  meet  one  of  two 
quantitative  thresholds:  It  must  have 
either  (1)  had  one  or  more  financial 
contracts  of  a  total  gross  dollar  value  of 
at  least  $1  billion  in  notional  principal 
amount  outstanding  on  any  day  during 
the  previous  15-month  period  with 
counterparties  that  are  not  its  affiliates, 
or  (2)  had  total  gross  mark-to-market 
positions  of  at  least  $100  million 
(aggregated  across  counterparties)  in  one 
or  more  financial  contracts  on  any  day 
during  the  previous  15-month  period 


'  "Person"  is  deflned  broadly  to  include  any  legal 
entity,  such  as  a  corporation,  partnership,  or 
individual. 
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with  counterparties  that  are  not  its 
affiliates. 

Form  of  Representation 

Regulation  EE  does  not  require  a 
person  to  make  the  "market 
intermediary"  representation  in  any 
particular  form.  Some  market 
participants,  however,  have  requested 
that  the  Board  clarify  that  the 
representation  ran  be  made  orally  or  in 
writing.  The  Board  has  amended 
§  231.3(a)  of  Regulation  EE  accordingly. 
The  regulation  does  not  require  vmtten 
representations  (either  as  part  of  a 
financial  contract  or  outside  of  the 
contract).  Representations  can  be  made 
orally  and  need  not  be  made  to  a 
particular  counterparty.  This 
amendment  should  remove  any 
lingering  uncertainty  in  the  financial 
markets  as  to  the  form  of  the 
representation  as  well  as  reduce  the 
burden  on  any  institutions  that  assumed 
the  representation  had  to  be  in  writing. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Board  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  applies  only  to  entities  with  a 
large  volume  of  financial  contracts  and, 
in  any  case,  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  pursuant 
to  the  Paperwork  Reduction  Act  are 
contained  in  the  rule. 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  publish  a 
notice  of  proposed  rule  making  before 
adopting  a  final  rule  (5  U.S.C.  553(b)). 
In  certain  circumstances,  however,  the 
Act  allows  an  agency  to  forego  to  the 
notice-and-comment  process  Tl\ese 
circumstances  include  when  the  agency 
for  good  cause  finds  that  notice  and 
comment  are  unnecessary  or  contrary  to 
the  public  interest  (5  U.S.C.  553(b)(B)). 
The  amendment  to  Regulation  EE  does 
not  make  a  substantive  change  to  the 
rule  but  rather  clarifies  that  by  not 
specifying  a  form  of  representation  in 
the  original  rule,  the  Board  intended 
that  the  representations  could  be  made 
orally  or  in  writing.  The  amendment 
clarifies  a  market  uncertainty  and  may 


reduce  burden  for  any  mstitutions  that 
assumed  the  representation  had  to  be  in 
writing.  For  these  reasons,  the  Board 
finds  that  public  comment  is 
unnecessary  and  contrary  to  the  public 
interest.  Therefore,  the  Board  finds  that 
this  amendment  fits  within  the  Act's 
exceptions  from  the  notice-and- 
Qpmment  procedure. 

List  of  Subjects  inl2  CFR  Part  231 

Banks,  banking.  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  231  is  amended 
as  set  forth  below: 

PART  231— NETTING  ELIGIBILITY  FOR 
FINANCIAL  INSTITUTIONS 
(REGULATION  EE) 

1.  The  authority  citation  for  Part  231 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4402(1)(B)  and 

4402(9). 

2.  In  §  231.3,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  231 .3    QualHication  as  a  financial 
Institution. 

(a)  A  person  qualifies  as  a  financial 
institution  for  purposes  of  sections  401- 
407  of  the  Act  if  it  represents,  orally  or 
in  writing,  that  it  will  engage  in 
financial  contracts  as  a  counterparty  on 
both  sides  of  one  or  more  financial 
markets  and  either — 
•        •        •        •         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  11. 1996. 
WilUam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  96-506  Filed  l-ia-96:  8:45  ami 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  615  and  620 
RIN  3052-AB60 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Disclosure  to 
Shareholders;  Director  Elections; 
Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  parts  615  and  620  on 
November  24,  1995  (60  FR  57919).  The 
final  regulation  relates  to  the 
implementation  of  cooperative 
principles  to  allow  greater  ilexibility  in 
the  method  by  which  directors  of  Farm 


Credit  System  associations  and  banks 
for  cooperatives  are  elected,  consistent 
with  cooperative  principles.  The  final 
amendments  permit  regional  election  of 
directors.  In  accordance  with  12  U.S.C. 
2252,  the  effective  date  of  the  final  rule 
is  30  days  from  the  date  of  publication 
in  the  Federal  Register  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Based  on  the  records  of  the 
sessions  of  Congress,  the  effective  date 
of  the  regulations  is  January  2. 1996. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  615  and  620 
published  on  November  24,  1995  (60  FR 
57919)  is  effective  January  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Hays,  Pohcy  Analyst,  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4498. 
TDD  (703)  883^444, 
or 
Rebecca  S.  Orlich,  Senior  Attorney. 
Regulatory  Operations  Division, 
Office  of  General  Counsel.  Farm 
Credit  Administration.  McLean. 
Virginia  22102-5090,  (703)  883^020. 
TDD  (703)  883-4444. 

(12  U.S.C.  2252(a)  (9)  and  (10)) 

Dated:  January  11, 1996. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  96-526  Filed  1-18-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPOR-T-aton 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  95-NM-229-AD;  Amendment 
39-9483;  AO  96-01-07] 

Airworthiness  Directives;  Alrtsus  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  a  one-time  inspection  to 
verify  that  the  attachment  screws  at  a 
pressure  switch  located  on  the  trim  tank 
fuel  transfer  line  are  properly  torqued, 
and  that  lockwires  are  installed.  This 
amendment  is  prompted  by  reports  of 
loose  screws  and  missing  lockwires  at 
this  attachment.  The  actions  specified  in 
this  AD  are  intended  to  prevent  loose  or 
missing  screws,  which  could  allow  fuel 


to  leak  from  the  pressure  switch 
connection;  if  a  leak  were  to  occur 
during  flight  with  a  full  trim  tank,  there 
would  be  no  warning  indication  to  the 
flight  crew,  and  the  airplane  may  not 
have  enough  fuel  to  complete  the  flight 
safely. 

DATES:  Effective  February  5.  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  5, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  19,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
229-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2589:  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Airbus  Model  A33G  and  A340 
series  airplanes.  The  DGAC  advises  that, 
on  several  production  airplanes  prior  to 
deUvery,  the  two  screws  that  are  used  to 
install  pressure  switch  7QC,  which  is 
located  on  the  trim  tank  fuel  transfer 
line,  were  found  to  be  loose.  In  two 
cases,  the  screws  were  neither 
lockwired  nor  properly  torqued.  In  two 
other  cases,  lockwires  were  present,  but 
the  screws  were  not  torqued  to  the 
correct  value.  This  condition,  if  not 
corrected,  could  allow  fuel  to  leak  from 
the  pressure  switch  connection.  If  a  leak 
were  to  occur  during  flight  with  a  full 
trim  tank,  there  would  be  no  warning 
indication  to  the  flight  crew,  and  the 
airplane  may  not  have  enough  fuel  to 
complete  the  flight  safely. 

Airbus  has  issued  All  Operators  Telex 
28-05,  dated  December  28,  1994,  which 
describes  procedures  for  a  one-time 
inspection  of  the  attachment  screws  of 


the  pressure  switch  at  the  7QC 
connection  for  correct  torque  value  and 
proper  lockwiring.  The  AOT  also 
provides  instructions  for  correcting 
these  discrepancies  if  identified  during 
the  inspection.  The  DGAC  classified  this 
AOT  as  mandatory  and  issued  French 
airworthiness  directive  (CN)  95-009- 
007(B)  (applicable  to  Model  A330  series 
airplanes),  and  CN  95-010-015(8)  (for 
Model  A340  series  airplanes),  both 
dated  January  18,  1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
F.\A  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  fuel  leakage  from  the  trim  tank 
fuel  transfer  line  due  to  loose 
attachment  screws  at  the  pressure 
switch  7QC  connection.  This  AD 
requires  a  one-time  inspection  of  the 
attachment  screws  of  the  pressure 
switch  at  the  7QC  connection  for  correct 
torque  value  and  proper  lockwiring,  and 
correction  of  any  discrepancies  found.  - 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
Airbus  AOT  described  previously. 
None  of  the  Model  A330  or  A340 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  noh-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $60  per 
airplane. 


Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-229-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
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Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
E)ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113. 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

1)1-07  Airbus:  Amendment  39-9483. 
Docket  95-NM-229-AD. 
/Applicability:  Model  A330  series  airplanes 
laving  manufacturer's  serial  number  (MSN) 

30,  037.  045,  054.  055.  059,  060.  062.  or  070: 
and  Model  A340  series  airplanes  having 
MSN  005  through  009  inclusive,  011.013 
through  016  inclusive.  018  through  029 
inclusive,  031 .  032,  033,  035,  036,  038,  039. 
040,  043.  046  through  049  inclusive,  051, 
052,  053,  057.  058.  063,  074,  076,  or  082: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  mipUiiti  troni  liie 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  from  the  trim  tank 
fuel  transfer  line  due  to  loose  attachment 
screws  at  the  pressure  switch  7QC 
connection,  accomplish  the  following: 

(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD,  inspect  the 
attachment  screws  at  the  pressure  switch 
7QC  connection  for  proper  torque  value  and 
lockwiring,  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  28-05,  dated 
December  28, 1994. 

(1)  If  any  screw  is  not  torqued  to  the 
correct  value  specified  in  the  AOT,  prior  to 
further  flight,  torque  the  screw  to  that  value. 

(2)  If  any  lockwire  is  missing,  prior  to 
further  flight,  install  a  lockwire  in 
accordance  with  the  AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  correction  of 
discrepancies  shall  be  done  in  accordance 
with  Airbus  All  Operator  Telex  28-05.  dated 
December  28. 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex. 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
February  5, 1996. 

Issued  in  Renton,  Washington,  on  January 
3,  1996. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-258  Filed  1-18-96:  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-CE-33-AD;  Amendment  39- 
9474;  AD  95-26-14] 

Airworthiness  Directives;  Beech 
Aircratt  Corporation  Model  1900D 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Beech  Aircraft  Corporation 
(Beech)  Model  1900D  airplanes.  This 
action  will  require  inspecting  the  cabin 
partition  to  ensure  that  a  right-hand 
forward  partition  bracket  exists  on 
certain  airplanes,  installing  this  bracket 
if  it  does  not  exist,  and  improving  the 
right-hand  forward  partition  installation 
on  all  affected  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  cabin  partition  failure  because 
of  a  structural  deficiency  in  the  bracket 
or  if  the  bracket  is  not  installed,  which, 
if  not  detected  and  corrected,  could 
cause  passenger  injury  if  the  partition 
could  not  withstand  the  load  Incurred 
with  the  baggage  compartment  loaded  to 
its  250-pound  limit. 
DATES:  Effective  January  31,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  31. 
1996. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85,  Wichita.  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  94-CE-33-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4124;  facsimile 
(316)946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Beech  Model  1900D  airplanes  was 
published  in  the  Federal  Register  on 
April  17,  1995  (60  FR  19172).  The 
action  proposed  to  require  inspecting 
the  right-hand  forward  partition  on 
certain  serial  niunber  airplanes  to 


ensure  that  the  partition  bracket  exists, 
installing  this  bracket  if  it  does  not 
exist,  and  incorporating  a  structural 
improvement  to  the  right-hand  forward 
partition  on  all  affected  airplanes. 
Accomplishment  of  the  proposed  action 
will  be  in  accordance  with  Kit  Drawing 
No.  129-5007,  as  referenced  in  Beech 
Service  Bulletin  No.  2556,  Revision  1, 
dated  February  1995. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 
Since  issuance  of  the  NPRM,  the  FAA 
realized  that  it  inadvertently 
miscalculated  the  cost  impact  upon  the 
public,  specifically  the  number  of 
airplanes  affected  and  the  nimiber  of 
workhours  necessary  to  accomplish  the 
actions.  The  final  rule  has  been  revised 
to  incorporate  these  updated  cost 
figures.  The  FAA  does  not  believe  that 
these  changes  will  adversely  affect  this 
AD  action. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  83  airplanes 
in  the  U.S.  registry  will  be  affected  by 
the  required  inspection  and  possible 
installation  and  91  airplanes  worldwide 
will  be  affected  by  the  required 
modification.  The  required  inspection 
and  possible  installation  will  take 
approximately  6  workhours  per  airplane 
to  accomplish  and  the  required 
modification  will  take  approximately  4 
workhours  to  accomplish,  with  a  labor 
rate  of  $60  an  hour.  Parts  for  the 
required  modification  cost 
approximately  $650  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $103,750.  This  figure  is  based  on  the 
assumption  that  no  owmer/operator  of 
the  affected  airplanes  has  accomplished 
the  modification  and  no  airplane  has  a 
right-hand  forward  partition  bracket 
installed  and  would  need  one  installed. 

Beech  has  informed  the  FAA  that  it 
has  distributed  parts  (Kit  No.  129-5007- 
1  S)  to  accommodate  approximately  58 
of  the  affected  airplanes.  Assuming  that 
each  of  these  distributed  kits  is 
incorporated  on  one  of  the  affected 
airplanes,  the  cost  of  this  AD  would  be 


further  reduced  by  $72,500  from 
$103,750  to  $31,250. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 

implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

I  ist  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOP^h:N'ESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 

44701 

§39.13    [A.Tiended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD  NO.  95-26-14  Beech  Aircraft 

Corporation:  Amendment  39-9474: 
Docket  No.  94-CE-33-AD. 
Applicability:  Model  1900D  airplanes, 
serial  numbers  lJE-2  through  UE-92. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
revision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  400 
hours  time-in-service  (TIS)  after  the  effecUve 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  cabin  partition  failure  because 
of  a  structural  deficiency,  which,  if  not 
detected  and  corrected,  could  cause 
passenger  injury  if  the  partiUon  could  not 
withstand  the  load  incurred  with  the  baggage 
compartment  loaded  to  its  250-pound  limit, 
accomplish  the  following: 

(a)  For  airplanes  incorporating  one  of  the 
following  serial  numbers:  UE-2  through  UE- 
68,  UE-70  through  UE-72.  or  UE-74  through 
UE-77.  inspect  the  cabin  partition  to  ensure 
that  a  right-hand  partition  bracket,  part 
number  (P/N)  129-530043-79.  exists.  If  this 
bracket  does  not  exist,  prior  to  further  flight, 
install  this  bracket  with  P/N  MS27039-1-09 
screws  and  P/N  AN960PD10  washers  in 
accordance  with  Kit  Drawing  No.  129-5007 
as  referenced  in  Beech  Service  Bulletin  (SB) 
No.  2556.  Revision  1.  dated  February  1995. 

(b)  For  all  affected  serial  numbers  (UE-2 
through  UE-92).  improve  the  right-hand 
forward  partition  installation  in  accordance 
with  Kit  Drawing  No.  129-5007.  as 
referenced  in  Beech  SB  No.  2556,  Revision  1, 
dated  February  1995. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircrajft 
Certification  Office  (ACO),  1801  Airport 
Road.  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  metliods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  The  installation  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Kit  Drawing  No.  129-5007, 
as  referenced  in  Beech  Service  Bulletin  No. 
2556,  Revision  1,  dated  February  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.,  7th  Floor,  suite 
700,  Washington,  DC 
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[I]  Itiis  diiiencirr.ent  (3»-9474)  beto^Il^■^ 
effective  on  January  31. 1996. 

Issued  in  Kansas  City,  Missouri,  on 
December  20.  1995. 
Dwight  A.  Young, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  96-483  Filed  1-18-96;  8:45  am] 
BILUNG  COOC  4«1»-13-U 


14  CFR  Part  39 

pocket  No  95-NM-97-AD;  Amendment 
39-9478;  AD  96-01-02] 

A  rv^orthlness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airpianes  Equipped  with  Pratt  & 
Whitney  Model  PW4460  and  PW4462 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
that  currently  requires  a  visual 
inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and 
replacement  of  the  cracked  or 
discrepant  aft  mount  beam  assembly 
with  a  new  assembly,  or  a  previously 
inspected  and  re-identified  assembly. 
That  amendment  was  prompted  by 
reports  of  cracking  in  a  certain  aft 
mount  beam  assembly  This  new 
amendment  requu^s  additional 
inspections  to  detect  cracks  or 
discrepancies  in  the  subject  area,  and 
various  follow-on  actions.  The  actions 
specified  by  this  amendment  are 
intended  to  prevent  cracks  in  the  aft 
mount  beam  assembly  of  the  engines, 
which  could  result  in  loss  of  the 
capability  of  the  aft  mount  beam 
assembly  to  support  engine  loads,  and 
possible  separation  of  the  engine  from 
the  airplane. 
DATES:  Effective  February  20,  1996. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-71A073,  Revision  2. 
dated  October  10,  1995,  as  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
20, 1996. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-71A073,  Revision  1. 
dated  May  16,  1995,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
June  16,  1995  (60  FR  28527,  June  1, 
1995). 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
3855  Lakewood  Boulevard,  Long  Beach, 
CaUfomia  90846.  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  FAA.  Los 
Angeles  Aircraft  Certification  OfBce, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  L^ewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood. 
California  90712;  telephone  (310)  627- 
5324:  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95—11-13. 
amendment  39-9246  (60  FR  28527.  June 
1,  1995),  which  is  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  was  published  in  the 
Federal  Register  on  June  26.  1995  (60 
FR  32926).  [A  correction  of  that  rule  was 
pubUshed  in  the  Federal  Register  on 
June  15. 1995  (60  FR  31387).)  The  action 
proposed  to  continue  to  require  the  one- 
time visual  inspection  to  detect  cracks 
or  discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and 
replacement  of  the  aft  mount  beam 
assembly,  if  necessary.  It  also  proposed 
to  add  etch  fluorescent  penetrant 
inspections  as  well  as  eddy  current 
inspections  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and  to  require 
various  follow-on  actions. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule.      > 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  cite  the 
latest  revision  of  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-71A073  as 
an  additional  source  of  service 
information.  The  FAA  concurs.  Since 
the  issuance  of  the  proposed  rule,  the 
FAA  has  reviewed  and  approved 
Revision  2  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-71A073.  dated 
October  10.  1995.  Except  for  minor 
edits,  this  revised  service  bulletin  is 


essentially  identical  to  Revision  1  and 
does  not  entail  any  additional  work  on 
the  part  of  affected  operators.  The  FAA 
has  revised  the  final  rule  to  reference 
Revision  2  of  the  service  bulletin  as  an 
additional  source  of  service  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  thafthese  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  57  Model 
MD-11  series  airplanes  equipped  with 
Pratt  &  Whitney  Model  PW4460  and 
PW4462  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  17  airplanes  of  U.S. 
registry  will  be  affected  bv  this  AD. 

The  visual  inspection  that  was 
previously  required  by  AD  95-11-13, 
and  retained  in  this  AJ3,  takes 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
visual  inspection  requirement  on  U.S. 
operators  is  estimated  to  be  $2,040,  or 
$120  per  airplane.  The  FAA  estimates 
that  all  affected  U.S.  operators  have 
already  accomplished  this  action; 
therefore,  any  future  cost  impact  of  this 
requirement  is  expected  to  be  minimal. 

The  fluorescent  penetrant  and  eddy 
current  inspections  that  are  required  by 
this  new  AD  will  take  approximately  15 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  fluorescent  penetrant  and 
eddy  current  inspection  requirements 
on  U.S.  operators  is  estimated  to  be 
$15,300,  or  $900  per  airplane,  per 
inspection  cycle.  This  cost  impact  figure 
is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


UMI 


Executive  Order  IzHbb;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

part  39— airworthiness 

Directives 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9246  (60  FR 
31387,  June  15,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9478,  to  read  as  follows: 

96-01-02    McDonnell  Douglas:  Amendment 
39-9473.  Docket  95-NM-97-AD. 
Supersedes  AD  95-11-13.  Amendment 
39-9246. 

Applicability:  Model  MD-1 1  series 
airplanes,  equipped  with  Pratt  &  Whitney 
Model  PW4460  and  PW4462  engines;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-71A073,  Revision  1,  dated 
May  16, 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  capability  of  the  aft 
mount  beam  assembly  to  support  engine 
loads,  and  possible  separation  of  the  engine 
from  the  airplane,  accomplish  the  following: 

(a)  Within  60  days  after  June  16,  1995  (the 
effective  date  of  AD  95-11-13,  amendment 
39-9246),  perform  a  visual  inspection  to 
detect  cracks  or  discrepancies  in  the  aft 
mount  beam  assembly,  part  number  (P.'N) 
221-0261-501,  of  engine  numbers  1,  2,  and 
3,  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-71A073, 
Revision  1.  dated  May  16,  1995,  or  Revision 
2,  dated  October  10,  1995. 

(1)  If  no  cracks  or  discrepancies  are 
detected,  no  further  action  is  required  by 
paragraph  (a)  of  this  AD. 

(2)  If  any  crack  or  discrepancy  is  detected, 
prior  to  further  flight,  replace  the  cracked  or 
discrepant  aft  mount  beam  assembly  with  a 
new  assembly  having  P/N  221-0261-503,  or 
an  assembly  having  P/N  221-0261-501  that 
has  been  previously  inspected  and  re- 
identified,  in  accordance  with  paragraph 
3.B.,  Phase  2,  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 
Replacement  shall  be  accomplished  in 
accordance  with  the  procedures  specified  in 
either  alert  service  bulletin. 

(b)  Within  4,000  flight  cycles  after 
accomplishing  any  inspection  required  by 
this  AD,  perform  etch  fluorescent  penetrant 
and  eddy  current  inspections  to  detect  cracks 
or  discrepancies  in  the  aft  mount  beam 
assembly.  P/N  221-0261-501.  of  engine 
numbers  1.  2.  and  3,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-71A073,  Revision  1,  dated  May  16, 
1995,  or  Revision  2,  dated  October  10, 1995. 

(1)  If  no  crack  or  discrepancy  is  detected, 
prior  to  further  flight,  re-identify  and  install 
the  aft  mount  beam  assembly  in  accordance 
with  the  alert  service  bulletin. 

(2)  If  any  crack  or  discrepancy  is  detected, 
prior  to  further  flight,  replace  the  cracked  or 
discrepant  aft  mount  beam  assembly  with  a 
new  assembly  having  P/N  221-0261-503,  or 
an  assembly  having  P/N  221-0261-501  that 
has  been  previously  inspected  and  re- 
identified,  in  accordance  with  paragraph 
3.B.,  Phase  2,  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 
Replacement  shall  be  accomplished  in 
accordance  with  the  procedures  specified  in 
the  alert  service  bulletin. 

(c)  Within  10  days  after  accomplishing  any 
inspection  required  by  this  AD,  report 
inspection  results,  positive  or  negative,  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate.  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  As  of  June  16, 1995  (the  effective  date 
of  AD  95-11-13,  amendment  39-9246),  no 
person  shall  install  an  aft  mount  beam 


assembly,  P/N  221-0261-501,  on  any 
airplane,  unless  it  has  been  previously 
inspected  and  re-identified  in  accordance 
with  paragraph  3.B.,  Phase  2,  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDl  1- 
71A073,  Revision  1,  dated  May  16, 1995,  or 
Revision  2,  dated  October  10, 1995. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
71AQ73,  Revision  1.  dated  May  16,  1995,  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-71A073,  Revision  2,  dated  October  10, 
1995.  The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-71A073,  Revision  2,  dated  October  10 
1995,  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  GFR  part  51.  The  incorporation 
by  reference  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-71A073,  Revision  1, 
dated  May  16, 1995,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51  as  of  as  of  June  16,  1995 
(60  FR  28527,  June  1. 1995).  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  G1-L51  (2,-60). 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate.  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
February  20. 1996. 

Issued  in  Renton.  Washington,  on 
December  27,  1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-533  Filed  1-18-96;  8:45  am] 
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14  CFP  Par-  39 


[Docnet  s     ^5-CE-06-AD;  Amendment  39- 

9436    A-  i'y  02-01] 


.Airworthiness  O'^ec': 
Model  2C'    i     ^  ioes 


»s;  S.N.  CantrAlr 

vi  c.  anes 


agency:  Federal  Aviauon 
.Aaininistration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SuMMasy:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  S.N.  CentrAir  Model  201  (all 
types)  sailplfmes.  This  action  requires 
replacing  all  aileron  balancing  mass 
screws  made  of  brass  with  screws  made 
of  steel,  inspecting  all  steel  screws  for 
tightness,  replacing  any  loose  screws, 
and  applying  a  normal  screw  thread 
safety  bond.  Incorrect  fastening  of  the 
aileron  balancing  mass  found  on  a 
Model  201  sailplane  in  France 
prompted  this  action.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  aileron  failure  and  flutter 
caused  by  incorrect  fastening  of  the 
aileron  mass  balance,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  sailplane. 
da-'ES:  Effective  February  29,  1996. 

omments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
V-!-'-  29,  1996. 

ADOScSSES:  Submit  comments  in 
tnplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  95-CE-06-AD, 
Room  1558.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  S.N. 
CentrAir,  Aerodome,  36300  Le  Blanc. 
France.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-06- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  Belderok.  Project  Officer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missoiui 
64106;  telephone  (816) 426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  S.N.  CentrAir  Model 
201  (all  types)  sailplanes.  The  DGAC 


n?pons  that  the  aileron  balancing  mass 
was  found  incorrectly  fastened  on  a 
Model  201  sailplane.  This  condition,  if 
not  corrected,  could  adversely  affect  the 
controllability  of  the  sailplane. 

S.N.  CentrAir  has  issued  Service 
Bulletin  (SB)  No.  201-11,  dated 
February  26,  1992.  This  service  bulletin 
references  disassembly  of  each  aileron, 
replacement  of  all  aileron  balancing 
mass  screws  made  of  brass  with  screws 
made  of  steel,  inspection  of  all  steel 
screws  for  correct  tightness,  and 
application  of  a  normal  screw  thread 
safety  bond. 

This  sailplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  S.N.  CentrAir  Model 
201  (all  types)  sailplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  replacing  all 
aileron  balancing  mass  screws  made  of 
brass  with  screws  made  of  steel, 
inspecting  all  steel  screws  for  tightness, 
replacing  any  loose  screws,  and 
applying  a  normal  screw  thread  safety 
bond.  Accomplishment  of  these  actions 
would  be  in  accordance  with  the 
applicable  maintenance  or  service 
manual. 

None  of  the  Model  201  sailplanes 
affected  by  this  action  are  on  the  U.S. 
Register.  All  sailplanes  included  in  the 
applicability  of  this  rule  currently  are 
operated  by  non-U.  S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  this  rule 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  sailplanes  are 
imported  and  placed  on  the  U.S. 
Register. 

Should  an  affected  sailplane  be 
imported  and  placed  on  the  U.S. 
Register,  accomplishment  of  the 
required  replacement  and  inspection 
would  take  approximately  4  workhours 
at  an  average  labor  charge  of  $60  per 
workhour.  Parts  cost  approximately  $10 
per  sailplane.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  would 


be  $250  per  sailplane  that  would 
become  registered  in  the  United  States. 

Since  this  AD  action  does  not  affect 
any  sailplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-06-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


UMI 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Art.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3^— AWWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

9«-02-01    S.N.  Centrair:  Amendment  39- 
9486.  Docket  95-CE-06-AD. 

Applicability:  Model  201  (all  types) 
sailplanes  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  {jerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  prior  to  further 
flight  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  aileron  failure  and  flutter 
caused  by  incorrect  fastening  of  the  aileron 
mass  balance,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  sailplane,  accomplish  the  following; 


(a)  Using  procedures  in  the  applicable 
maintenance  or  service  manual,  disassemble 
the  aileron  of  each  wing  and  accomplish  the 
following: 

(1)  Replace  all  aileron  balancing  mass 
screws  made  of  brass  with  screws  made  of 
steel,  F/90  M4  x  16  (available  at  S.N. 
CentrAir  under  reference  400047). 

(2)  Inspect  all  steel  aileron  balancing  mass 
screws  for  tightness,  and  replace  any  loose 
screws  with  F/90  M4  x  16  screws  (available 
at  S.N.  CentrAir  under  reference  400047). 

(3)  Apply  a  normal  screw  thread  safety 
bond. 

Note  2:  CenttAir  Service  Bulletin  No.  201- 
11,  dated  February  26,  1992,  refers  to  this 
subject.  The  procedures  for  accomplishing 
this  action  are  included  in  the  applicable 
maintenance  or  service  manual. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA.  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Insp)ector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  S.N.  CentrAir, 
Aerodome,  36300  Le  Blanc,  France;  or  may 
examine  this  document  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(e)  This  amendment  (39-9486)  becomes 
effective  on  February  23,  1996. 

Issued  in  Kansas  City,  Missouri,  on  January 
5,  1996. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc  96-481  Filed  1-18-96;  8:45  am] 
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BOARD 

29  CFC  Pgr>  102 

Modi^cations  tc  Ro-t-  c*  National  Latx)r 
Relations  Boaf'J  s  Aa'^^'^isfaf  v*-  ,  -^v. 
jijOges  inciudiH.g    assignrr-'ent  ol 
Aamin;strat.'ve  '^ay^  judges  as 
Sertiemen'  j^idges   Discretion  of 
Admin'STrat:ve  Law  judges  To 
Dispense  vV't^  B'-'e*s   "o  near  Oral 
A'guTien!  -  ,  leu    ♦  Bnets,  and  To 
Issue  Bencn  OeciS'Ons 

agency:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  Extension  of 

Experimental  Modifications. 

SUMMARY:  In  light  of  the  most  recent 
shutdown  of  Agency  operations  due  to 
the  lack  of  appropriated  funds,  the 
National  Labor  Relations  Board  (NLRB) 
is  extending,  from  January  31,  1996, 
until  March  1,  1996,  the  one-year 
experiment  it  commenced  on  February 
1,  1995,  authorizing  the  use  of 
settlement  judges  and  providing 
administrative  law  judges  (ALJs)  with 
the  discretion  to  dispense  with  briefs,  to 
hear  oral  argiunent  in  lieu  of  briefs,  and 
to  issue  bench  decisions.  In  a  related 
document  published  elsewhere  in 
today's  Federal  Register,  the  NLRB  is 
also  extending,  from  December  29,  1995, 
until  January  25, 1996,  the  deadUne  for 
filing  comments  in  response  to  its  recent 
proposal  to  make  permanent,  following 
expiration  of  the  experimental  period, 
the  experimental  modifications. 
DATES:  Effective  January  16,  1996,  the 
experimental  modifications  to  the 
Board's  rules  are  extended  from  January 
31,  1996,  until  March  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Toner,  Acting  Executive 
Secretary,  Office  of  the  Executive 
Secretary,  National  Labor  Relations 
Board,  1099  14th  Street,  N.W.,  Room 
11600,  Washington,  D.C.  20570. 
Telephone:  (202)  273-1940. 
SUPPLEMENTARY  INFORMATION:  On 
September  8,  1994,  the  Board  issued  a 
Notice  of  Proposed  Rulemaking  (NPR) 
which  proposed  certain  modifications  to 
the  Board's  rules  to  permit  the 
assignment  of  ALJs  to  serve  as 
settlement  judges,  and  to  provide  ALJs 
with  the  discretion  to  dispense  with 
briefs,  to  hear  oral  argument  in  lieu  of 
briefs,  and  to  issue  bench  decisions  (59 
FR  46375).  The  NPR  provided  for  a 
comment  period  ending  October  7, 
1994. 

On  December  22,  1994,  following 
consideration  of  the  comments  received 
to  the  NPR,  the  Board  issued  a  notice 
implementing,  on  a  one-year 
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exp>erimental  basis,  the  proposed 
modifications  (59  FR  65942).  The  notice 
provided  that  the  modifications  would 
become  effective  on  February  1,  1995. 
and  would  expire  at  the  end  of  the  one- 
year  experimental  period  on  January  31, 
1996,  absent  renewal  by  the  Board. 

On  December  1. 1995,  following  a 
review  of  the  experience  to  date  with 
the  modifications  and  the  views  of  the 
NLRB's  Advisory  Committee  on  Agency 
Procedure,  the  Board  issued  a  notice 
proposing  to  make  the  modifications 
permanent  upon  expiration  of  the  one- 
year  experimental  period  on  January  31, 
1996  (60  FR  61679).  The  notice 
provided  for  a  period  of  public 
comment  on  this  proposal,  until 
December  29.  1995. 

Beginning  December  18,  1995,  diiring 
the  comment  period,  and  continuing 
through  January  5. 1996.  the  Agency's 
offices  were  closed  due  to  the  lack  of 
appropriated  funds.  As  a  result,  both  the 
experiment  and  the  comment  period 
were  interrupted. 

Accordingly,  in  a  related  notice 
published  elsewhere  in  today's  Federal 
Register,  the  Board  has  extended  from 
December  29.  1995,  until  January  25, 
1996,  the  deadline  for  filing  comments. 
In  order  to  allow  the  Board  time  to 
consider  the  comments,  the  Board  has 
decided  to  also  extend  the  experimental 
period  from  January-  31,  1996,  until 
March  1,  1996. 

Dated,  Washington,  D.C.,  )anuary  16. 1996. 

By  direction  of  the  Board. 
John  J.  Toner. 
Executive  Secretary. 
|FR  Doc.  96-582  Filed  1-18-96;  8:45  ain) 
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EQoi     ^MOLOYMEhfT  OPPORTUNITY 

29  CFR  Chapter  XIV 

0  cpr  w-Htsrs  Benefit  Protection  Act 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEOC). 
ACTJON:  Third  Meeting  of  Negotiated 
Rulemaking  Advisory  Committee. 

SUMMARY:  EEOC  announces  the  dates  of 
the  third  meeting  of  the  "Negotiated 
Rulemaking  Advisory  Committee  for 
Regulatory  Guidance  on  Unsupervised 
Waivers  of  Rights  and  Claims  under  the 
Age  Discrimination  in  Employment 
Act"  (the  Committee).  A  Notice  of  Intent 
to  form  the  Committee  was  published  in 
the  Federal  Register  on  August  31, 
1995.  60  FR  45388.  and  a  Notice  of 
Establishment  of  the  Committee  was 
published  in  the  Federal  Register  on 


October  20,  1995,  60  FR  54207.  The 
Committee  had  its  first  meeting  on 
December  6-7, 1995  in  Washington, 
DC. 

DATES:  The  third  meeting  will  be  held 
on  February  6-7, 1996.  beginning  at  10 
a.m.  on  February  6.  It  is  anticipated  that 
the  meeting  will  last  for  two  days.  The 
session  of  February  7.  1996  will 
commence  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  EEOC  Headquarters,  1801  L  Street, 
N.W.,  Washington.  D.C.  20507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  N.  Cleary,  Paul  E.  Boymel,  or 
John  K.  Light,  ADEA  Division,  Office  of 
Legal  Counsel.  EEOC.  1801  L  Street, 
N.W.,  Washington.  D.C.  20507,  (202) 
663-4692. 

SUPPLEMENTARY  INFORMATION:  All 
Committee  meetings,  including  the 
meeting  of  February  6-7,  will  be  open 
to  the  public.  Any  member  of  the  public 
may  submit  written  comments  for  the 
Committee's  consideration,  and  may  be 
permitted  to  speak  at  the  meeting  if  time 
permits.  In  addition,  all  Committee 
documents  and  minutes  will  be 
available  for  public  inspection  in 
EEOC's  Library  (6th  floor  of  the  EEOC 
Headquarters). 

Persons  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids  such  as  readers  or 
print  magnifiers.  To  schedule  an 
appointment  call  (202)  663-4630 
(voice),  (202)  663-4630  (TDD).  Copies  of 
this  notice  are  available  in  the  following 
alternate  formats:  large  print,  braille, 
electronic  file  on  computer  disk,  and 
audio  tape.  Copies  may  be  obtained 
from  the  Office  of  Equal  Employment 
Opportunity  by  calling  (202)  663-4395 
(voice),  (202)  663-4399  (TDD). 

Purpose  of  Meeting^ununary  of 
Agenda 

At  the  second  meeting,  the  Committee 
will  continue  to  discuss  the 
unsupervised  waiver  legal  issues  that 
will  be  considered  by  the  Committee  in 
drafting  a  recommended  notice  of 
proposed  rulemaking  for  EEOC 
approval. 

Dated:  January  11.  1996. 
Frances  M.  Hart, 

Executive  Officer. 

(FR  Doc.  96-553  Filed  1-18-96;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  585 

Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  and  Bosnian  Sert>- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations;  Partial  Suspension  of 
Sanctions 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Final  rule;  amendments. 

SUMMARY:  This  rule  amends  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  and  Bosnian  Serb- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations  to  authorize  prospectively 
all  transactions  with  respect  to  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  otherwise  prohibited, 
while  assets  previously  blocked  remain 
blocked.  The  rule  also  permits  the 
return  to  nonblocked  remitters  of  certain 
funds  transfers  interdicted  during  the 
period  of  the  sanctions.  Certain  other 
interdicted  transfers  are  directed  to  be 
deposited  into  blocked  accounts. 

EFFECTIVE  DATE:  January  16,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing,  tel.: 
202/622-2480.  Dennis  P.  Wood.  Chief  of 
Compliance  Programs,  tel.:  202/622- 
2490  or  William  B.  Hofftnan,  Chief 
Counsel,  tel.:  202/622-2410,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect,  ASCII, 
and  Adobe  Acrobat^M  readable  (*.PDF) 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
FedWorld  bulletin  board.  By  modem 
dial  703/321-3339,  and  select  the 
appropriate  self-expanding  file  in  TEL. 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
wvvrw.fedworld.gov;  FTP  = 
ftp.fedworld.gov  (192.239.92.205). 
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Background 

On  November  21,  1995,  in  Dayton. 
Ohio,  the  presidents  of  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  (the  "FRY  (S&M)"),  the 
Republic  of  Bosnia  and  Herzegovina, 
and  the  Republic  of  Croatia  initialled 
the  General  Framework  Agreement  for 
Peace  in  Bosnia  and  Herzegovina  and 
the  Annexes  thereto  (collectively,  the 
"Peace  Agreement"),  which  was  signed 
by  the  parties  in  Paris  on  Decem.ber  14, 
1995.  On  November  22.  the  United 
Nations  Security  Council  passed 
Resolution  1022  (the  "Resolution"), 
immediately  and  indefinitely 
suspending  econotnic  sanctions  against 
the  FRY  (S&M).  Sanctions  against  the 
Bosnian  Serb  forces  and  authorities  and 
the  areas  of  the  Republic  of  Bosnia  and 
Herzegovina  that  they  control  remain  in 
effect  until  their  troop  withdrawal  to 
agreed  borders.  In  addition,  the 
Resolution  provides  for  the  release  of 
funds  and  assets  previously  blocked 
pursuant  to  sanctions  against  the  FRY 
(S&M),  provided  that  such  funds  and 
assets  that  are  subject  to  claims  and 
encumbrances,  or  that  are  the  property 
of  persons  deemed  insolvent,  remain 
blocked  until  "released  in  accordance 
with  applicable  law."  The  Resolution 
further  provides  that  the  unblocking  of 
assets  must  be  effected  without 
prejudice  to  the  claims  of  successor 
states  to  the  Former  Socialist  Federal 
Republic  of  Yugoslavia.  Finally,  the 
Resolution  provides  for  the  reimposition 
of  sanctions  against  the  FRY  (S&M)  if 
either  the  FRY  (S&M)  or  the  Bosnian 
Serbs  fail  significantly  to  meet  their 
obligations  under  the  Peace  Agreement. 

Suspension  of  Sanctions 

In  light  of  the  Resolution,  and 
pursuant  to  the  requirements  of  section 
1511(e)(2)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
(Public  Law  103-160),  the  President  has 
issued  Presidential  Determination  No. 
96-7  of  December  27. 1995,  directing  the 
Secretary  of  the  Treasury  to  take 
appropriate  action  to  suspend  the 
application  of  the  sanctions  imposed 
pursuant  to  Executive  Orders  No.  12808 
of  May  30, 1992.  12810  of  June  5.  1992, 
12831  of  January  15, 1993,  and  12846  of 
April  25, 1993.  Therefore,  the  Office  of 
Foreign  Assets  Control  is  amending  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  and  Bosnian  Serb- 
Controlled  Areas  of  the  Republic  of 
Bosnia  and  Herzegovina  Sanctions 
Regulations,  31  CFR  part  585  (the 
"Regulations"),  by  adding  §  585.525  to 
the  Regulations  to  authorize 
prospectively  those  transactions 
previously  prohibited  with  respect  to 


the  FRY  (S&M).  With  the  exceptions  set 
forth  below,  property  and  interests  in 
property  previously  blocked  remain 
blocked  until  provision  is  made  to 
address  claims  or  encumbrances  with 
respect  to  such  property  and  interests  in 
property,  including  the  claims  of  the 
successor  states  of  the  former 
Yugoslavia.  The  United  States  is 
currently  examining  options  to  address 
claims. 

Debt  Tiauiug  Involving  FRY  (S&M) 
Interests 

Debt  for  which  the  former  National 
Bank  of  Yugoslavia  or  a  bank  located  in 
the  FRY  (S&M)  bears  joint  or  several 
liability  remains  blocked  and  secondary 
market  trading  remains  governed  by 
585.509,  except  for  prospective 
transactions  of  U.S.  persons  involving 
debt  that  was  not  subject  to  U.S. 
jurisdiction  immediately  prior  to  the 
suspension  of  sanctions  against  the  FRY 
(S&M)  on  January  16. 1996.  Thus, 
pursuant  to  §  585.509(b),  trading  is  not 
permitted  in  debt  representing  original 
borrowings  of  Serbian  or  Montenegrin 
banks,  or  of  the  former  National  Bank  of 
Yugoslavia  where  another  original 
obligor  cannot  be  determined,  that  was 
held  in  the  United  States  or  in  the 
possession  or  control  of  a  U.S.  person 
immediately  prior  to  January  16,  1996. 
Trading  by  U.S.  persons  in  such  debt 
that  was  not  subject  to  U.S.  jurisdiction 
immediately  prior  to  January  16,  1996, 
such  as  Serbian  or  Montenegrin  debt 
held  abroad  by  non-U. S.  persons,  is  not 
prohibited  because  the  debt  was  not 
property  blocked  by  U.S.  law. 

Similarly,  the  conditions  in 
§  585.509(a)  and  (d)(1)  and  (d)(2)  on 
trading  in  blocked  debt  representing 
original  obligations  of  baniks  in  Bosnia, 
Croatia,  Macedonia  or  Slovenia, 
continue  to  apply  to  such  debt  held 
within  the  United  States  or  in  the 
possession  or  control  of  a  U.S.  person 
immediately  prior  to  January  16,  1996. 
Debt  eligible  for  trading  under  these 
provisions,  however,  may  now  also  be 
traded  with  persons  whose  property  and 
interests  in  property  were  blocked 
pursuant  to  §  585.201(a),  (b)  or  (d)  prior 
to  January  16,  1996  (including  the 
Government  of  the  FRY  (S&M)  and 
entities  organized  or  located  in  the  FTIY 
(S&M)).  The  certification  and  reporting 
requirements  of  §  585.509(c)  and  (d)(3) 
no  longer  &pply  with  respect  to  trading 
in  such  debt  with  or  on  behalf  of  these 
persons.  U.S.  persons  continue  to  be 
prohibited  fi-om  trading  in  such  debt 
with  persons  blocked  pursuant  to 
§  585.201(c)  (pertaining  to  the  Bosnian 
Serbs). 


Funds  Transfers 

The  Regulations  are  further  amended 
to  add  §  585.526.  authorizing  by  general 
license  the  unblocking  and  return  to 
remitters  of  funds  which  came  into  the 
possession  or  control  of  U.S.  financial 
institutions  through  wire  transfer 
instructions  or  check  remittances  that 
were  not  destined  for  an  account 
established  by  a  blocked  person  on  the 
books  of  a  U.S.  financial  institution. 
Such  funds  may  not,  however,  be 
returned  if  they  were  remitted  by  or 
through  the  Government  of  the  FRY 
(S&M)  or  another  person  whose 
property  or  interests  in  property  were 
blocked  pursuant  to  §  585.201  of  the 
Regulations  prior  to  the  suspension  of 
sanctions. 

The  authorization  contained  in 
§  585.526  does  not  apply  to  transfers  of 
funds  originally  destined  for  credit  to 
accounts  established  by  blocked  persons 
on  the  books  of  U.S.  financial 
institutions.  Such  funds  are  directed  to 
be  transferred  for  credit  to  such 
accounts,  to  be  maintained  in  a  blocked 
status. 

Finally,  it  is  emphasized  that  the 
authorizations  contained  in  §§  585.525 
and  585.526  do  not  apply  to  property 
and  interests  in  property  of  the  Bosnian 
Serb  forces  and  authorities  and  entities 
organized  or  located  in  those  areas  of 
the  Republic  of  Bosnia  and  Herzegovina 
under  their  control;  entities  owned  or 
controlled  directly  or  indirectly  by  any 
person  in,  or  resident  in,  those  areas; 
and  any  person  acting  for  or  on  behalf 
of  any  of  the  foregoing. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  585 

Administrative  practice  and 
procedure.  Banks,  banking,  Blocking  of 
assets.  Foreign  investments  in  United 
States,  Foreign  trade.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities,  Specially 
designated  nationals.  Transportation, 
Yugoslavia. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  585  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  585 
continues  to  read  as  follows: 
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Authority:  3  U.S.C.  301;  22  U.S.C.  287c:  49 
U.S.L.  App.  1514:  50  U.S.C.  1601-1651;  50 
U.&C.  1701-1706;  E.O.  12808.  57  FR  23299, 
3  CFR.  1992  Comp.,  p.  305;  E.O.  12810.  57 
FR  24347.  3  CFR.  1992  Comp..  p.  307;  E.O. 
12831.  58  FR  5253.  3  CFR.  1993  Comp..  p. 
576.  E.O.  12846.  58  FR  25771.  3  CFR.  1993 
Comp  .  p.  599:  E.O.  12934.  59  FR  54117.  3 
CFR.  1994  Comp..  p.  930. 

Sutjpart  E  —  Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  Section  585.525  is  added  to  subpart 
E  to  read  as  follows: 

§  585.525    Authorization  of  certain  new 
transactions  with  respect  to  the  FRY  (SAM). 

(a)  Notwithstanding  the  provisions  of 
subpart  B  of  this  part,  transactions  and 
activities  otherwise  prohibited  by 
§§  585.201(a)(b)  &  (d)  (blocked 
property).  585.204  (imports).  585.205 
(exports).  585.206  (dealing  in  exports 
and  imports).  585.207  (transportation- 
related  transactions).  585.208  (aircraft), 

585.209  (performance  of  contracts), 

585.210  (transfer  of  funds).  585.211 
(sporting  events).  585.212  (scientific  and 
technical  cooperation,  cultural 
exchanges),  585.215  (detention  of 
conveyances  and  cargo),  585.217(a) 
(entry  of  U.S.  vessels  into  territorial 
waters).  585.218(a)  (insofar  as  that 
paragraph  relates  to  trade  in  the  United 
Nations  Protected  Areas  of  Croatia),  and 
the  restrictions  on  certain  travel-related 
transactions  (including  those  for 
commercial  travel)  delineated  in 
§585.512,  are  hereby  authorized  on  or 
after  January  16.  1996.  provided  that  no 
such  transaction  results  in  a  debit  to  an 
account  blocked  prior  to  December  27. 
1995.  or  a  transfer  of  property  blocked 
prior  to  December  27,  1995,  unless  such 
debit  or  transfer  is  independently 
authorized  by  or  pursuant  to  this  part. 

(b)(1)  All  provisions  of  §  585.509 
continue  to  apply  to  debt  for  which  the 
National  Bank  of  Yugoslavia  or  a  bank 
located  in  the  FRY  (S&M)  bears  joint  or 
several  liability  and  which,  immediately 
prior  to  January  16.  1996.  was  held  in 
the  United  States  or  was  within  the 
possession  or  control  of  a  U.S.  person, 
except  that  the  certification  and 
reporting  requirements  contained  in 
§  585.509(c)  and  (d)(3)  no  longer  apply 
to  transactions  with  or  for  the  benefit  of 
persons  with  respect  to  whom  the 
blocking  provisions  of  §  585. 201(a), (b) 
and  (d)  have  been  suspended  pursuant 
to  this  section. 

(2)  Transactions  by  U.S.  persons 
involving  debt  for  which  the  National 
Bank  of  Yugoslavia  or  a  bank  located  in 
the  FRY  (S&M)  bears  joint  or  several 
liability  but  that  was  not  held  in  the 
United  States  or  within  the  possession 
or  control  of  a  U.S.  person  immediately 


prior  to  January  16, 1996  are  authorized, 
provided  that  no  debit  or  transfer  to  a 
blocked  account  is  authorized. 

(c)  Transactions  and  activities 
prohibited  by  §§  585.201(c)  (blocked 
property),  585.217(b)  (entry  of  U.S. 
vessels  into  riverine  ports),  585.218(a) 
(insofar  as  that  paragraph  relates  to 
trade  in  Bosnian  Serb-controlled  areas 
of  Bosnia  and  Herzegovina),  and 
585.218(b)  (services  to  Bosnian  Serb- 
controlled  areas),  remain  prohibited  and 
are  not  authorized  by  this  section. 

(d)  The  authorizations  contained  in 
this  section  do  not  eliminate  the  need  to 
comply  with  regulatory  requirements 
not  administered  by  the  Office  of 
Foreign  Assets  Control,  including 
aviation,  financial  and  trade 
requirements  administered  by  other 
federal  agencies. 

4.  Section  585.526  is  added  to  subpart 
E  to  read  as  follows: 

§  585.526    Authorization  for  release  of 
certain  blocked  transfers  by  U.S.  financial 
Institutions. 

(a)  U.S.  financial  institutions  are 
authorized  to  unblock  and  return  to  the 
remitting  party  funds  which  came  into 
their  possession  or  control  through  wire 
transfer  instructions  or  check 
remittances  that  were  not  destined  for 
an  account  on  the  books  of  a  U.S. 
financial  institution,  which  account  was 
established  by  a  person  whose  property 
or  interests  in  property  were  blocked 
immediately  prior  to  January  16,  1996 
pursuant  to  §  585.201  (a  "blocked 
person"),  provided  that  the  funds  may 
not  be  so  unblocked  and  returned  if  they 
were  remitted  by  or  through  a  blocked 
person. 

(b)(1)  Nothing  in  this  section 
authorizes  the  unblocking  and  release  of 
funds  destined  for  credit: 

(i)  to  accounts  established  by  blocked 
persons  on  the  books  of  U.S.  financial 
institutions;  br 

(ii)  to  Beogradska  Banka  d.d.  New 
York  Agency  or  Jugobanka  d.d.  New 
York  Agency  for  further  credit  to 
account  holders.  Both  banks  are  blocked 
persons. 

(2)  Funds  described  in  paragraph 
(b)(1)  of  this  section  that  are  not  already 
held  in  an  account  described  in 
paragraph  (b)(l)(i)  must  be  transferred  to 
such  an  account  by  January  29.  1996, 
where  the  funds  must  be  maintained  in 
blocked  status  pursuant  to  §  585.201. 
Nothing  in  this  section  authorizes 
transfers  involving  property  or  property 
interests  blocked  pursuant  to 
§  585.201(c)  (blocking  property  and 
interests  in  property  of  the  Bosnian  Serb 
forces  and  authorities  in  the  areas  of  the 
Republic  of  Bosnia  and  Herzegovina 
such  forces  control;  entities  organized  or 


located  in  those  areas;  entities  owned  or 
controlled  directly  or  indirectly  by  any 
person  in,  or  resident  in,  those.areas; 
and  any  person  acting  for  or  on  behalf 
of  any  of  the  foregoing  persons). 

Dated:  January  4. 1996. 

Steven  I.  Pinter, 

Acting  Director.  Office  of  Foreign  Assets 
Control. 

Approved:  January  5. 1996. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 

and  Trade  Enforcement). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-6400-3] 
RIN  206O-AF35 

Protection  of  Stratospheric  Ozone: 

Listing  of  Glot>al  Warming  Potential  for 
Ozone-Oepleting  Substances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  listing. 

SUMMARY:  With  this  action,  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  lists  the  global  warming 
potentials  for  ozone-depleting 
substances  that  are  included  as  class  I 
and  class  II  controlled  substances,  or 
have  been  added  as  class  I  or  class  II 
controlled  substances,  under  authority 
of  section  602(e)  of  the  Clean  Air  Act 
Amendments  of  1990  (CAA).  Class  I  and 
class  II  controlled  substances  are  more 
fully  described  in  a  final  rule  previously 
published  in  the  Federal  Register  on 
May  10,  1995  (60  FR  24970).  To  meet 
EPA's  statutory  obligation  under  the 
CAA,  this  listing  cites  the  global 
wanning  potentials  contained  in  the 
document.  Scientific  Assessment  of 
Ozone  Depletion:  1994.  published  by 
the  United  Nations  Environment 
Programme  (UNEP)  in  early  1995.  As 
stated  in  the  CAA.  the  listing  of  global 
warming  potentials  for  class  I  and  class 
n  controlled  substances  "shall  not  be 
construed  to  be  the  basis  of  any 
additional  regulation  under  this  Act." 
DATES:  This  rule  is  effective  on  January 
19,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Hotline  at  1-800- 
296-1996.  or  Tom  Land,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation.  Office  of 
Atmospheric  Programs.  Stratospheric 
Protection  Division  (6205J),  401  M 
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Street,  SW,  Washington,  DC  20460, 
(202)-233-9185. 

SUPPLEMENTARY  INFORMATION: 

I.  Proposal 

As  required  by  section  602(e)  of  the 
CAA,  EPA  published  a  notice  of 
proposed  listing  on  October  6. 1995.  and 
solicited  public  comment.  As  stated  in 
that  proposal,  EPA  relied  on  three 
scientific  documents  in  determining 
gobal  warming  potential  (GWPs).  EPA  is 
referencing  those  three  scientific 
documents  and  the  list  of  GWPs  they 
contain  in  order  to  meet  the  Agency's 
statutory  obligations  under  section 
602(e)  of  the  CAA  to  publish  GWPs  for 
class  I  and  class  II  controlled 
substances.  These  documents  are  also 
referenced  in  part,  for  their  discussions 
of  different  radiative  forcing  indices  and 
the  indirect  effects  of  ozone-depleting 
substances  on  radiative  forcing.  These 
documents  demonstrate  the  state  of 
knowledge  and  the  uncertainties 
involved  in  calculating  the  GWPs  for 
class  I  and  class  II  controlled 
substances. 

The  citation  for  the  three  scientific 
documents  that  report  on  GWPs  for 
class  I  and  class  II  controlled  substances 
are: 

United  Nations  Environment  Programme 
(UNEP).  February  1995.  Scientific 
Assessment  of  Ozone  Depletion:  1994, 
Chapter  13:  "Ozone  Depleting  Potentials, 
Global  Wanning  Potentials  and  Future 
Chlorine/Bromine  Loading;" 

Intergovernmental  Panel,  on  Climate  Change 
(IPCC).  1995.  Climate  Change  1994: 
Radiative  Forcing  of  Climate  Change  and 
An  Evaluation  of  the  IPCC  IS92  Emission 
Scenarios.  "Summary  for  Policymakers: 
Radiative  Forcing  of  Climate  Change," 
pages  32-34:  and 

Daniel,  John  S.,  Susan  Solomon  and  Daniel 
L.  Albritton.  January  20.  1995,  Journal  of 
Geophysical  Research,  Vol.  100,  No.  Dl, 
"On  the  evaluation  of  halocarbon 
radiative  forcing  and  global  warming 
potentials." 

'  Chapter  13  in  the  UNEP,  Scientific 
Assessment  and  pages  32  through  34  in 
the  IPCC,  Summary  for  Policymakers 
describe  the  factors  considered  in 
calculating  various  radiative  forcing 
indices,  such  as  (1)  the  direct  GWP,  (2) 
the  absolute  global  warming  potential 
(AGWP).  and  (3)  the  net  GWP  per  unit 
mass  emission.  Chapter  13  of  the 
Scientific  Assessment  and  the  article  by 
John  S.  Daniel,  et  al.  in  the  Journal  of 
Geophysical  Research  describe  the 
indirect  feedback  effects  of  ozone- 
depleting  substances  on  the  temperature 
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of  the  atmosphere,  and  therefore  the 
potential  indirect  effects  that  depletion 
of  stratospheric  ozone  has  on  the 
calculation  of  the  GWP. 

The  October  6,  1995  proposed  listing 
contained  a  full  discussion  of  the 
relevant  science.  That  discussion  will 
not  be  repeated  in  this  notice. 

!!   i  oni  nun' on  Proposal 

EPA  received  one  comment  on  the 
proposed  listing  of  GWPs  for  class  I  and 
class  II  controlled  substances.  The 
comment  suggested  that  cautionary 
language  be  included  in  order  to  prepare 
the  reader  for  changing  scientific 
estimates  of  GWPs,  citing  work  by  the 
IPCC  on  the  Second  Scientific 
Assessment  of  Climate  Change  that  will 
be  published  early  in  1996.  EPA 
adopted  these  suggestions  and  changed 
the  caption  to  Appendix  I  accordingly. 

No  comments  were  received  on  the 
proposed  GWPs. 

!!i    1    sting  GWPs  for  class  I  and  class 
il  Cuatrulled  Substances 

With  today's  action,  EPA  publishes 
the  GWPs  that  are  listed  for  class  I  and 
class  II  controlled  substances  in  the 
Scientific  Assessment  of  Ozone 
Depletion:  1994  issued  by  the  United 
Nations  Environment  Programme 
(UNEP)  under  the  auspices  of  the 
Montreal  Protocol  in  February  of  1995. 
The  GWPs  for  class  I  and  class  II 
controlled  substances  as  published  in 
the  Scientific  Assessment  are  in 
Appendix  I  to  Subpart  A — Global 
Warming  Potentials. 

As  discussed  in  the  October  6,  1995 
proposed  listing,  the  Scientific 
Assessment  of  Ozone  Depletion:  1994 
does  not  list  a  GWP  for  every  controlled 
substance  that  is  listed  in  Appendices  A 
and  B  to  Subpart  A  as  most  recently 
promulgated  in  the  Federal  Register  on 
May  10,  1995.  For  some  ozone-depleting 
chemicals  scientists  have  not  developed 
a  full  infrared  spectrum  that  is 
necessary  to  calculate  the  relative 
radiative  forcing  potential  of  a 
substance.  Each  chemical  absorbs  the 
Earth-emitted  infrared  radiation  in 
specific  energy  (or  wavelength)  bands 
determined  by  the  quantum-mechanical 
properties  of  the  specific  molecule.' 
Scientists  have  not  measured  the 
spectral  region  in  which  some  of  the 
ozone-depleting  substances  absorb 
infrared  radiation.  In  addition,  more 
data  must  be  collected  on  the 
tropospheric  distribution  and 
concentration  of  some  of  the  chemicals. 


their  atmospheric  lifetimes,  and  the 
interactive  atmospheric  chemistry  in 
order  to  complete  a  calculation  of  the 
global  warming  potential  for  the 
remaining  ozone-depleting  substances. 
Scientific  centers  and  academic 
institutions  throughout  the  world  are 
undertaking  the  necessary 
measurements  and  studies  that  are 
needed  to  complete  the  calculations  of 
GWPs  for  other  ozone-depleting 
substances,  as  well  as  to  revise  GWPs 
for  those  substances  listed  in  Appendix 
I.  EPA  believes  it  is  not  possible  at  this 
time  to  publish  GWPs  for  every  ozone- 
depleting  substance  listed  in  Appendix 
A  and  B  to  Subpart  A  because  the 
necessary  scientific  information  is  not 
available.  EPA  will  continue  to  evaluate 
GWPs  for  class  I  and  class  II  controlled 
substances  not  listed  in  today's  action, 
and  revisions  to  the  GWPs  for 
substances  that  are  listed,  and  as 
deemed  appropriate,  amend  the  listing 
through  future  actions. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals, 
Chlorofluorocarbons,  Exports, 
Hydrochlorofiuorocarbons,  Imports, 
Ozone  layer.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated:  December  26. 1995. 
Carol  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  82  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

Subpart  A — Production  and 
Consumption  Controls 

2.  Appendix  I  is  added  to  subpart  A 
to  read  as  follows: 

Appendix  I  to  Subpart  A — Global 
Warming  Potentials  (mass  basis), 
referenced  to  the  Absolute  GWP  for  the 
adopted  carbon  cycle  model  CO2  decay 
response  and  future  CO2  atmospheric 
concentrations  held  constant  at  current 
levels.  (Only  direct  effects  are 
considered.) 


'  Wuebbles.  Donald  J..  1995.  "Weighing 
Functions  for  Ozone  Depletion  and  Greenhouse  Gas 


Effects  on  Climate."  Annual  Review  of  Energy  and 
Environment.  20:45-70. 
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Species  (chemical) 


CFC-11  

CFC-12 

CFC-13  

CFC-113  ....- 

CFC-11 4  

CFC-115  

H-1301  

Cart»n  Tet  ... 
MeOwl  ON  .... 

HCFC-22 

HCFC-141b.. 
HCFC-142b.. 
HCFC-123  .... 
HCFC-124  .... 
HCFC-225ca 
HCFC-225cb 


Chemical  fcxmula 


CFOj 

CFjCI, 

CCIFj 

CiFjOj 

C2F4CIJ 

QiFjO 

CFjBr 

ecu 

C.H3CCI3 

CF2HCI 

CjFHjClj 

CjFiHiQ 

CiFjHCIj 

C2F4HCI 

CjFjHCIj 

CiF,HCIj 


Global  wamiing  potential  (time  horizon) 


20  years 


5000 
7900 
8100 
5000 
6900 
6200 
6200 
2000 

360 
4300 
1800 
4200 

300 
1500 

550 
1700 


100  years 


4000 

8500 

11700 

5000 

9300 

9300 

5600 

1400 

110 

1700 

630 

2000 

93 

480 

170 

530 


500  years 


1400 

4200 

13600 

2300 

8300 

13000 

2200 

500 

35 

520 

200 

630 

29 

150 

52 

170 


United  Nations  Environment  Programme  (UNEP).  February  1995.  Scientific  Assessment  of  Ozone  Depletion:  1994,  Chapter  13.  "Ozone  De- 
pleting Potentials.  Globai  Warming  Potentials  and  Future  Chlorine/Bromine  Loading."  and  do  not  reflect  review  of  scientific  documents  oublished 
after  that  date. 
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PEDFRAL  COMMUNICATIONS 
CCMMiSSION 

47  CFR  Part  95 

[FCC  95-606] 

Modification  of  the  "Buiid-Out" 
Constnjction  Requirements  for  the 
Interactive  Video  and  Data  Service 
(IVDS) 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  to  eliminate  the  one- 
year  "build-out"  requirement  for  the 
IVDS,  while  retaining  the  three-year  and 
five-year  build-out  requirements.  This 
action  will  allow  the  IVDS  industry 
additional  time  to  develop  and  deploy 
new  and  innovative  applications. 
EFFECTIVE  DATE:  January  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kanin.  (202)  418-0680,  Wireless 
Telecommunications  Bureau. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
final  version  of  the  Commission's 
Report  and  Order.  FCC  95-506,  adopted 
December  14.  1995,  and  released 
January  16.  1996.  The  full  text  of  this 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  Room  230, 1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  2100  M 


Street.  NW..  Suite  140.  Washington,  DC 
20037.  telephone  (202)  857-3800. 

I.  Introduction 

1.  On  July  31,  1995,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  (Notice),  60  FR  43105.  August 
18.  1995.  proposing  to  eliminate  the 
one-year  construction  "build-out" 
requirement  for  Interactive  Video  and 
Data  Service  (IVDS)'  licensees. ^  No 
change  was  proposed  concerning  the 
three-year  and  five-year  construction 
requirements.  We  initiated  the  Notice  in 
response  to  requests  by  several  IVDS 
licensees  ^  that  won  their  licenses  in  the 
rVDS  auction  held  July  28-29,  1994. 
This  Report  and  Order  amends  Section 
95.833(a)  of  the  Commission's  Rules*  to 
eliminate  the  one-year  build-out 
requirement  as  proposed.  This  action 
will  allow  the  IVDS  industry  additional 
time  to  develop  and  deploy  new  and 
innovative  applications,  such  as 
commercial  data  distribution  services 
and  inventory  monitoring  services. 

n.  Background 

2.  Section  95.833(a)  of  the 
Commission  s  Rules  specifies  that  each 
rVDS  licensee  must  make  service 
available  to  at  least  ten  percent  of  the 
population  or  geographic  area  within 
the  licensee's  service  area  within  one 
year  of  the  grant  of  the  license,  thirty 
percent  within  three  years,  and  fifty 


'  rVDS  is  a  point-to-multipoint,  raultipoint-to- 
point.  short  distance  communications  service  in 
which  licensees  may  provide  information,  products, 
or  services  to  individual  subscribers  at  fixed 
locations  within  a  service  area,  and  subscribers  may 
provide  responses. 

'  Notice  of  Proposed  Rule  Making.  (Notice).  WT 
Docket  No.  9S-131.  10  FCC  Red  8700  (1995). 

'  Id.  at  footnote  5 

♦47  CFR  §  95.833(a). 


percent  within  five  years.  As  indicated 
in  the  Notice,*  Section  95.833(a)  was 
crafted  in  1992  when  it  was  anticipated 
that  licenses  would  be  awarded  by 
lottery.^  These  build-out  requirements 
were  intended  "to  reduce  the  filing  of 
speculative  applications  by  entities  that 
have  no  real  intention  of  implementing 
[rVDS]  systems  and  to  avoid  the 
potential  for  warehousing  of  IVDS 
spectrum."  ^  We  stated  in  the  Notice 
that  the  use  of  auctions  to  award 
licenses  reduces  the  incentives  for 
speculation,  and  therefore,  tentatively 
concluded  that  the  one-year  benchmark 
is  unnecessary. 8  The  Commission 
received  six  comments  and  two  reply 
comments  in  response  to  the  Notice.* 

III.  Discussion 

3.  Comments.  Generally,  the 
commenters  favor  the  elimination  of  the 
one-year  construction  requirement. 
Erwin  Aguayo,  Jr.  (Aguayo),  the 
Coalition  of  IVDS  Licensees '" 
(Coalition)  and  EON  Corporation  (EON) 
agree  that  the  auction  rules  preclude  the 
need  for  the  one-year  build-out 


'  Notice  at  para.  3. 

•The  eighteen  IVDS  licensees  that  received  their 
licenses  as  a  result  of  a  lottery  held  September  15,    ' 
1993,  have  already  passed  their  one  year  build-out 
deadline.  We  waived  the  one  year  deadline  for  17 
of  the  18  licenses.  These  17  licenses  are  required 
to  meet  the  three  year/30  percent  construction 
deadline  in  March,  1997. 

'  See  Report  and  Order  in  GEN  Docket  No.  91- 
2.  7  FCC  Red  1630,  1640  1  73  (1992),  57  FR  8272, 
March  9,  1992;  see  also  Memorar\duin  Opinion  and 
Order  in  GEN  Docket  No.  91-2,  7  FCC  Red  4923, 
4925  1 13  (1992),  57  FR  36372,  August  13,  1992. 

'  Notice  at  para.  3. 

•A  list  of  the  commenting  parties  is  provided  In 
Appendix  A  of  the  Report  and  Order. 

'"Coalition  members  are  listed  in  Appendix  A  of 
the  Report  and  Order. 
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requirement.''  Aguayo  states  that  by 
amending  the  rules  as  proposed,  the 
Commission  will  provide  IVDS 
licensees  with  the  necessary 
opportunity  for  flexibility  in 
establishing  their  IVDS  services. '^  EON 
states  that  the  introduction  of  auctions 
to  assign  IVDS  licenses  has  created 
significant  short-term  incentives  for 
licensees  to  begin  service  as  quickly  as 
possible,  and  has  reduced  the  risk  of 
speculation  in  the  IVDS  license 
application  process. '^  Moreover,  the 
Coalition  of  IVDS  Licensees  (Coalition) 
asserts  that  not  only  is  the  one-year 
benchmark  unnecessary,  but  it  will  also 
impede  the  viability  and  evolutionary 
development  of  the  FVDS  spectrum.  By 
requiring  IVDS  licensees  to  construct 
facilities  prior  to  the  full  development 
of  commercially  viable  services,  the 
Coalition  believes  that  the  construction 
requirement  will  impede  the 
development  of  new  and  innovative 
services.'"  ITV,  Inc.  (ITV)  and  IVDS 
Affiliates.  LLC  (lALC)  support 
eliminating  the  one-year  deadline,  but  at 
the  same  time,  recommend  that  the 
Commission  establish  a  two-year,  ten 
percent  deadline  for  lottery  and  auction 
vkrinners.'s  They  argue  that  two  years 
would  be  sufficient  for  lottery  winners 
to  demonstrate  the  function  of  their 
respective  IVDS  systems  and  competing 
technologies,  but  not  halt  IVDS 
development.  Secondly,  ITV  and  lALC 
assert  that  such  an  amendment  will 
permit  auction  winners  to  initiate 
service  in  a  timely  fashion. '^ 

4.  While  supporting  the  proposal, 
EON.  ITV  and  lALC  assert  that  lack  of 
equipment  should  not  be  the  rationale 
for  the  proposed  rule  change.  EON 
claims  that  its  equipment  will  be 
commercially  available  before  the  one- 
year  construction  benchmark,'^  but 
emphasize  that  IVDS  licensees' 
equipment  choices  and  short-term 
deployment  schedules  should  be  based 
on  market  conditions,  rather  than 
arbitrary  regulatory  constraints. '^ 
Similarly.  ITV  and  lALC  state  that  they 
have  developed  a  product  line  of  FVDS 
equipment  for  data  distribution,  which 
they  are  marketing  to  licensees.'^  Radio 
Telecom  and  Technology,  Inc.  (RTT).  a 
manufacturer  of  IVDS  equipment,  is  the 
only  commenter  that  takes  no  position 


"Aguayo  comments  at  1-2:  Coalition  comments 
at  3;  EON  comments  at  1-2. 
"Aguayo  comment  at  2. 
"EON  comments  at  1-2. 
'♦Coalition  comments  at  2—4. 
"ITV  and  LALC  reply  comments  at  2-3. 
••/rf. 

"  EON  commenU  at  2. 1 
'•W. 
>»ITV  and  lALC  comments  at  3. 


as  to  the  elimination  of  the  one-year 
build-out  requirement. 20 

5.  Additionally,  the  Notice  proposed 
to  retain  the  three-year  and  five-year 
construction  benchmarks.  EON,  the 
Coalition,  ITV  and  lALC  agree.z'  The 
Coalition  believes  that  eliminating  the 
one-year  benchmark  and  retaining  the 
other  benchmark  strikes  an  appropriate 
balance  between  the  licensees'  ability  to 
manage  intelligently  their  investments, 
and  the  public's  interest  in  receiving 
interactive  service  on  a  timely  basis.22 
EON  concurs  that  the  three-year  and 
five-year  benchmarks  are  appropriate 
means  for  the  Commission  to  meet  its 
Congressional  mandate  to  promote 
investment  in  and  rapid  deployment  of 
new  technologies  and  services. ^3  PTV 
and  lALC  further  emphasize  that  the 
IVDS  equipment  market  cannot  develop 
without  strictly  enforced  three  and  five- 
year  construction  deadlines. ^^ 
Alternatively,  Richard  L.  Vega  (Vega) 
argues  that  the  three-year  benchmark 
should  also  be  eliminated.^s  According 
to  Vega,  it  too  has  become  an  outdated, 
unnecessary,  and  unduly  burdensome 
requirement  for  license  holders.  Vega 
states  that  the  public,  as  well  as  the 
fledgling  IVDS  industry,  would  benefit 
from  a  one-time,  five-year,  build-out 
requirement,  allowing  licensees  an 
opportunity  to  focus  completely  on  the 
technology  selection  process. 

6.  Decision.  We  are  adopting  the 
proposal  to  eliminate  the  one-year,  ten 
percent  construction  requirement.  As 
the  Coalition  states,  the  one-year 
construction  requirement  impedes  the 
viability  and  evolutionary  development 
of  the  IVDS  spectrum.  Aguayo  also 
points  out  that  amending  the  rules,  as 
proposed,  will  provide  IVDS  licensees 
with  the  necessary  opportunity  for 
flexibility  in  establishing  their  IVDS 
services.  EON  further  emphasizes  that 
rVDS  licensees'  equipment  choices  and 
short-term  deployment  schedules 
should  be  based  on  market  conditions, 
rather  than  arbitrary  regulatory 
constraints.  We  conclude  that 
eliminating  the  one-year  construction 
requirement  will  provide  licensees  with 
greater  flexibility  in  selecting  service 
options,  obtaining  financing,  selecting 
equipment,  and  other  considerations 
relating  to  construction  of  their  systems. 
Such  action  will,  in  turn,  promote  the 
development  of  the  IVDS  industry. 
Moreover,  we  believe  the  one-year 


2"RTT's  comments  at  1-2. 
^'  Coalition  comments  at  3—4;  EON  comments  at 
2-3,  rrv  and  lALC  comments  at  5-6. 
22  Coalition  comments  at  3—4. 
"  EON  comments  at  3. 
^♦ITV  and  lALC  comments  at  4-6. 
25  Vega  comments  at  2-4. 


construction  benchmark  is  unnecessary 
to  prevent  spectnmi  warehousing.  The 
use  of  auctions,  rather  than  lotteries,  to 
award  licenses  reduces  the  potential  for 
spectrum  warehousing  and,  as  EON 
indicates,  the  introduction  of  auctions 
to  assign  IVDS  licenses  creates 
significant  short-term  incentives  for 
licenses  to  begin  service  as  quickly  as 
possible.  Finally,  aU  of  the  commenters 
support  this  action  except  RTT,  who 
takes  no  position  regarding  the  one-year 
build-out. 

7.  Further,  as  proposed,  we  will  retain 
the  three-year  and  five-year  build-out 
benchmarks.  These  benchmarks  are 
consistent  with  the  statutory 

•  requirement  for  performance 
benchmarks  for  licenses  obtained 
through  competitive  bidding, ^e  and  wdll 
ensure  the  timely  delivery  of  ser\'ice  to 
the  public.  At  the  same  time,  we  decline 
to  adopt  the  suggestions  offered  by 
Vega,  ITV  and  lALC.  We  believe  that 
Vega's  request  to  eliminate  the  three- 
year  benchmark  would  not  promote 
rapid  delivery  of  new  technologies  and  - 
services  to  the  public.  Additionally,  we 
believe  ITV's  and  lALC's  suggestion  to 
create  a  two-year,  ten  percent 
benchmark  in  lieu  of  the  one-year,  ten 
percent  benchmark,  while  retaining  the 
three-year  benchmark,  is  unnecessary'. 
Imposing  the  first  benchmark  at  two 
years,  rather  than  three  years,  would 
give  auction  winners  less  time  and 
flexibility  to  make  the  critical  business 
decisions  described  above.  Further,  a 
two-year,  ten  percent  buiid-out 
requirement,  in  light  of  our  auction 
framework  and  the  three-year  and  five- 
year  requirements,  is  unnecessary  to 
prevent  speculation  and  warehousing. 

IV.  Procedural  Matters 

8.  Pursuant  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  No.  96^354,  94 
Stat.  1165.5  U.S.C.  603,  et  seq.  (1981), 
the  Commission  attached  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
as  Appendix  A  to  the  Notice  of 
Proposed  Rule  Making  in  WT  Docket 
No.  95-131.  Written  comments  on  the 
IRA  were  requested.  The  Commission's 
Final  Regulatory  Flexibility  Analysis  is 
as  follows: 

A.  Need  and  Purpose  of  the  Action. 
Our  objective  is  to  allow  IVDS  licensees 
greater  flexibility  in  equipment  and 
construction  decisions,  while  meeting 
the  Congressional  mandate  for  specific 
performance  standards  in  auctionable 
services. 

B.  Issues  Raised  in  Response  to  the 
Initial  Analysis.  There  were  no 


2«  Section  309(j)(4)(B)  of  the  Communications  Act 
of  1934.  as  amended.  47  U.S.C.  §  309(j)(4)(B). 
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comineiUa  iuDrauteu  in  response  tu  ine 
Initial  Regulatory  Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 
and  Rejected.  All  significant  alternatives 
have  been  addressed  in  this  Report  and 
Order 

D.  Description,  Potential  Impact,  and 
Number  of  Smail  Entities  Involved. 
These  adopted  rule  changes  will  allow 
greater  business  opportunities  and 
greater  flexibility  in  the  business 
decisions  of  FVDS  licensees,  many  of 
which  are  small  businesses. 

V.  Ordering  Clauses 

9.  Accordingly,  it  is  ordered  that  Part 
95  of  the  Commission's  Rules  and 
Regulations  is  amended  as  specified 
below.  This  action  is  taken  pursuant  to 
Section  4(i).  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  154(i),  303(r). 
and  309(j). 

to.  //  is  further  ordered  that  these 
amendments  are  effective  January  19, 
1996.  These  rule  changes  relieve  a 
restriction  and,  therefore,  are  not  subject 
to  the  30-day  effective  date  provision  of 
the  Administrative  Procedure  Act.  See  5 
U.S.C.  553(d)(1). 

W.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

12.  For  further  information,  contact 
Donna  L.  Kanin.  Federal 


Communn-aUuiii  Lunuiusiiuii,  wireless 
Telecommunications  Bureau.  Private 
Wireless  Division,  2025  M  Street.  N.W.. 
Room  8010.  Mail  Stop  2000-F. 
Washington,  D.C.  20554;  (202)  418- 
0680. 

Federal  Cominunications  Commission. 
Wiliiam  F.  Caton. 
Acting  Secretary. 

Final  Rules 

Part  95  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  95— PERSONAL  RADIO 
SERVICES 

•     1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 
1082,  as  amended.  47  U.S.C.  154,  303. 

2.  Section  95.831  is  revised  to  read  as 
follows: 

§95.831     Service  requirements. 

Subject  to  the  initial  construction 
requirements  of  Section  95.833,  each 
IVDS  system  licensee  must  make  the 
service  available  to  at  least  50  percent 
of  the  population  or  land  area  located 
within  the  service  area. 

2.  Section  95.833  is  revised  to  read  as 
follows: 


§  95.833    Construction  requirements. 

(a)  Each  IVDS  system  licensee  must 
make  the  service  available  to  at  least  30 
percent  of  the  population  or  land  area 
within  the  service  area  within  three 
years  of  grant  of  the  IVDS  system 
license,  and  50  percent  of  the 
population  or  land  area  within  five 
years  of  grant  of  the  IVDS  system 
license.  Failure  to  do  so  will  cancel  the 
IVDS  system  license  automatically.  For 
the  purposes  of  this  section,  a  GTS  is 
not  considered  as  providing  service 
unless  that  CTS  and  two  associated 
RTUsare  placed  in  operation. 

(b)  Each  IVDS  system  licensee  must 
file  a  progress  report  at  the  conclusion 
of  each  of  the  two  benchmark  periods  to 
inform  the  Commission  of  the 
construction  status  of  the  system.  The 
report  must  be  addressed  to:  Federal 
Communications  Commission.  Wireless 
Telecommunications  Bureau.  Special 
Services  Branch,  1270  Fairfield  Road, 
Gettysburg,  PA  17325-7245.  The  report 
must  include: 

(1)  A  showing  of  how  the  system 
meets  the  benchmark;  and 

(2)  A  list,  including  addresses,  of  all 
component  CTSs  constructed. 

[FR  Doc.  96-579  Filed  1-18-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TP ANSPORTATION 

Federal  Aviation  Adrnm  stration 

14CFR  Part  39 

[Docket  No.  9-  n^*  iH  iO'i 

Airworthiness  Drec'ives    AirDus 
Industrie  Mode^  A 31  3  ar-d  A300-600 
Series  Airpla^-es 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  two  existing  airworthiness 
directives  (AD),  applicable  to  Airbus 
Industrie  Model  A310  and  A300-600 
series  airplanes.  One  AD  currently 
requires  repetitive  operational  tests  of 
feel  and  limitation  computers  (FLC)  1 
and  2;  the  other  AD  requires 
replacement  of  certain  PLC's  on  Model 
A300-600  series  airplanes.  Those  AD's 
were  prompted  by  reports  that  the 
elevator  control  operated  with  stiffness. 
The  actions  specified  by  those  AD's  are 
intended  to  prevent  stiff  operation  of  the 
elevator  control  and  imdetected  loss  of 
rudder  travel  limitation  function,  which 
could  adversely  affect  the  controllability 
of  the  airplane.  This  action  would 
require  installation  of  new  PLC's,  which 
would  terminate  the  currently  required 
repetitive  operational  tests.  This  action 
also  would  revise  the  apphcability  of 
the  rule  to  delete  airplanes  on  which 
these  new  PLC's  have  been  installed 
previously. 

DATES:  Comments  must  be  received  by 
February  21, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
245-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Ppnton.  Washington. 

POR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1503;  fax  (206)  227-1149. 

SJPPLEM£N'i=;y  INFORMATION: 

(  otiiiTU'nt'-  1  n  ■.  ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followang 
statement  is  made:  "Comments  to  , 
Docket  Number  94-NM-245-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

\vailability  ofNTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-245-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

On  December  28.  1993,  the  FAA 
issued  AD  93-24-51,  amendment  39- 
8783  (59  FR  507,  January  5.  1994), 
which  is  applicable  to  all  Airbus  Model 
A310  and  A300-600  series  airplanes. 
That  AD  requires  repetitive  operational 
tests  of  the  Feel  and  Limitation 
Computers  (FLC)  1  and  2.  Any  FLC  that 
fails  the  operational  test  is  required  to 
be  repaired  or  replaced  in  accordance 
with  a  method  approved  by  the  FAA. 
That  AD  was  prompted  by  a  report  that 
the  elevator  control  on  a  Model  A300- 
600  series  airplane  operated  with 
stiffness.  The  requirements  of  that  AD 
are  intended  to  prevent  stiff  operation  of 
the  elevator  control  and  undetected  loss 
of  rudder  travel  limitation  function, 
which  could  adversely  affect 
controllability  of  the  airplane. 

Subsequent  to  the  issuance  of  that 
AD.  the  FAA  issued  AD  94-09-16, 
amendment  39-8905  (59  FR  23133,  May 
5,  1994),  applicable  to  certain  Model 
A300-600  series  airplanes.  That  AD 
requires  the  replacement  of  certain 
PLC's  with  PLC's  that  have  been 
modified  by  an  adjustment  of  the 
"UNDERVOLTAGE  DETECTION" 
signal,  which  will  preclude  stiff 
operation  of  the  elevator  control.  That 
AD  was  prompted  by  reports  that  the 
elevator  control  on  several  in-service 
airplanes  operated  with  stiffness.  The 
cause  of  the  stiffness  problem  was  found 
to  be  associated  with  spurious 
undervoltage  detection  in  the  FLC.  The 
requirements  of  AD  94-09-16  are 
intended  to  prevent  certain  aspects  of 
stiff  operation  of  the  elevator  control 
and  undetected  loss  of  the  rudder  travel 
limitation  function.  Airplanes  on  which 
these  modified  PLC's  were  installed 
were  still  subject  to  the  repetitive 
operational  tests  required  by  AD  93-24- 
51. 

Since  the  issuance  of  those  two  AD's. 
the  Direction  Generale  de  1' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
advised  the  FAA  that  the  manufacturer 
has  developed  new  modified  PLC's  for 
installation  on  Model  A310  and  A300- 
600  series  airplanes  that  will  positively 
address  the  unsafe  condition  associated 
with  stiff  operation  of  the  elevator 
control. 

Airbus  Industrie  has  issued  the 
following  service  bulletins: 

1.  Service  Bulletin  A310-27-2068, 
Revision  1,  dated  March  16,  1994,  and 
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Revision  2,  dated  April  19,  1995,  pertain 
to  Model  A3 10  series  airplanes.  These 
service  bulletins  describe  procedures  for 
installing  Modification  10668,  which 
entails  a  modification  of  the  FLC  to 
adjust  the  power  supply  monitoring. 
(The  power  supply  is  optimized  in  order 
to  avoid  stiff  operation  of  the  elevator 
due  to  a  spurious  undervoltage 
detection  in  the  PLC's.) 

2.  Service  Bulletin  A310-27-2070. 
dated  Mav  5,  1994.  also  pertains  to 
Model  A310  series  airplanes.  This 
service  bulletin  describes  procedures  for 
instalhng  Modification  10712.  which 
entails  a  modification  of  the  PLC's  to 
include  improved  fault  detection,  which 
is  intended  to  avoid  possible  lack  of 
warning  when  the  undervoltage  power 
supply  detection  is  active. 
Accomplishment  of  this  modification 
necessitates  the  simultaneous  or 
previous  accomplishment  of 
Modification  10668. 

3.  Service  Bulletin  A300-27-6025. 
Revision  1.  dated  August  31.  1994,  and 
Revision  2,  dated  April  19,  1995,  pertain 
to  Model  A300-600  series  airplanes. 
These  service  bulletins  describe 
procedures  for  installing  Modification 
10667,  which  entails  a  modification  of 
the  FLC  to  adjust  the  power  supply 
monitoring.  The  power  supply  is 
optimized  in  order  to  avoid  stiff 
operation  of  the  elevator  due  to  a 
spurious  undervoltage  detection  in  the 
PLC's.  (The  original  issue  of  this  service 
bulletin,  dated  September  15,  1993,  was 
referenced  in  AD  94-09-16  as  the 
source  for  service  instructions.) 

4.  Service  Bulletin  A30Q-27-6026, 
dated  May  5,  1994,  also  pertains  to 
Model  A30O-600  series  airplanes.  This 
service  bulletin  describes  procedures  for 
installing  Modification  10713,  which 
entails  a  modification  of  the  PLC's  to 
include  improved  fault  detection,  which 
is  intended  to  avoid  possible  lack  of 
warning  when  the  undervoltage  power 
supply  detection  is  active. 
Accomplishment  of  this  modification 
necessitates  the  simultaneous  or 
previous  accomplishment  of 
Modification  10667. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued  the 
following  Prench  airworthiness 
directives  (CN)  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Prance: 

1.  CN  93-202-1 53(B)R1,  dated  August 
3. 1994: 

2.  CN  94-046-1 56(B)R2,  dated 
November  9,  1994:  and 

3.  CN  95-202-1 88(B),  dated  October 
11. 1995. 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 


States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  PAA  informed  of  the  situation 
described  above.  The  PAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  prnHiirts  of  this  type  d«sign  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  both  AD  93-24-51  and  AD 
94-09-16.  This  new  proposed  AD 
would  continue  to  require  repetitive 
operational  tests  of  the  PLC's  until  new 
modified  PLC's  are  installed.  The 
installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

This  proposed  action  also  would 
revise  the  applicability  of  the  rule  to 
eliminate  those  airplanes  on  which  the 
new  modified  PLC's  have  been  installed 
previously. 

Additionally,  as  a  result  of  recent 
communications  with  the  Air  Transport 
Association  (ATA)  of  America,  the  PAA 
has  learned  that,  in  general,  some 
operators  may  misunderstand  the  legal 
effect  of  AD's  on  airplanes  that  are 
identified  in  the  applicability  provision 
of  the  AD.  but  that  have  been  altered  or 
repaired  in  the  area  addressed  by  the 
AD.  The  PAA  points  out  that  all 
airplanes  identified  in  the  applicability 
provision  of  an  AD  are  legally  subject  to 
the  AD.  If  an  airplane  has  been  altered 
or  repaired  in  the  affected  eirea  in  such 
a  way  as  to  affect  compliance  with  the 
AD.  the  owner  or  operator  is  required  to 
obtain  PAA  approval  for  an  alternative 
method  of  compliance  with  the  AD.  in 
accordance  with  the  paragraph  of  each 
AD  that  provides  for  such  approvals.  A 
note  has  been  included  in  this  notice  to 
clarify  this  long-standing  requirement. 

There  are  approximately  55  Airbus 
Model  A300-600  and  A310  series 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  op>erational  tests  of  the  PLC's 
(which  are  currently  required  by  AD  93- 
24-51  and  would  be  retained  in  this 
AD)  take  approximately  .5  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  tests  currently 
required  is  estimated  to  be  $1,650,  or 
$30  per  airplane,  per  operational  test. 


Installation  of  the  modified  PLC's 
proposed  in  this  AD  action  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  this  proposed 
installation  is  estimated  to  be  $16,500. 
or  $300  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.     • 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  USC  106(g).  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8783  (59  PR 
507.  January  5.  1994).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  94-NM-245-AD. 
Supersedes  AD  93-24-51.  amendment 
39-8783,  and  AD  94-09-16.  amendment 
39-39-8905. 
Applicability:  Model  A3 10  series  airplanes 
on  which  Modifications  10712  and  10668 
were  not  incorporated  during  production,  or 
that  are  equipped  with  Feel  and  Limitation 
Computers  (FLC)  having  the  part  numbers 
listed  below:  and  Model  A300-600  series 
airplanes  on  which  Modifications  10713  and 
10667  were  not  incorporated  during 
production,  or  that  are  equipped  with  PLC's 
having  the  part  numbers  listed  belovy; 
certificated  in  any  category. 


Airplane  model 

FLC  part  No. 

A310 

35_900-l 008-009 

35-900-1009-011 

35-900-1011-011 

35-900-101 1-011 -A 

A300-600  

35-900-2000-200 

35-900-2000-201 

35-900-2002-201 

35-900-2002-201 -A 

35-900-3002-302 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (f)(l)of  this  AD  to 
request  approval  ftxjm  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stiff  operation  of  the  elevator 
control  and  undetected  loss  of  rudder  travel 
limitation  function,  which  may  adversely 
affect  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  all  airplanes:  Within  7  days  after 
January  20,  1994  (the  effective  date  of  AD  93- 
24-51.  amendment  39-8783).  perform  an 
operational  test  to  verify  proper  operation  of 
the  Feel  and  Limitation  Computers  (FLC)  1 
and  2,  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  27-14.  dated  November  2. 
1993. 

(1)  If  the  opterational  test  is  successful, 
repeat  the  test  at  intervals  not  to  exceed  7 
days  until  the  requirements  of  paragraph  (c) 


or  (d)  of  this  AD.  as  applicable,  are 
accomplished. 

(2)  If  any  FLC  fails  the  op>erational  test, 
prior  to  further  flight,  accomplish  the 
procedures  specified  in  either  paragraph  (c) 
or  (d)  of  this  AD.  as  applicable. 

(b)  Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  AD:  As  of  January  20, 1394 
(the  effective  date  of  AD  93-24-51, 
amendment  39-8783),  no  airplane  shall  be 
operated  with  an  inoperative  pitch  feel 
system  or  inoperative  pitch  feel  fault  lights. 

(c)  For  Model  A310  series  airplanes: 
VVithiii  6  i'nuiitlis  afiei  the  effective  date  of 
this  AD,  replace  or  modify  the  currently 
installed  PLC's  in  accordance  with 
paragraphs  (cKl)  and  (c)(2)  of  this  AD. 
Installation  of  PLC's  that  incorporate  both 
Modifications  10668  and  10712  constitutes 
terminating  action  for  the  repetitive 
operational  tests  of  the  PLC's  required  by 
paragraph  (a)  of  this  AD,  and  for  the 
operating  limitations  required  b'y  paragraph 
(b)  of  this  AD. 

(1)  Install  Modification  10668  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2068.  Revision  1,  dated  March  16, 
1994,  or  Revision  2,  dated  April  19,  1995. 
And 

(2)  Install  Modification  10712  in 
accordance  with  Airbus  Service  Bulletin 
A310-27-2070,  dated  May  5,  1994. 

(d)  For  Model  A300-600  series  airplanes: 
Accomplish  the  requirements  of  paragraphs 
(d)(1).  and  (d)(2)  of  this  AD.  Accomplishment 
of  these  actions  constitutes  terminating 
action  for  the  operational  tests  required  by 
paragraph  (a)  of  this  AD,  and  for  the 
operating  limitations  required  by  paragraph 
(b)  of  this  AD. 

(1)  Within  45  days  after  May  20, 1994  (the 
effective  date  of  AD  94-09-16,  amendment 
39-8905),  replace  the  PLC's,  having  part 
number  tP/N)  35-900-2000-200  or  35-900- 
2000-201,  serial  numbers  755  and 
subsequent,  with  an  FLC  that  has  been 
previously  modified,  in  accordance  with 
Airbus  Service  Bulletin  A300-27-6025, 
dated  September  15,  1993,  or  Revision  1, 
dated  August  31,  1994. 

(2)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  or  modify  the  PLC's  in 
accordance  with  paragraphs  (d)(2)(i)  and 
(d)(2)(ii)  of  this  AD.  Installation  of  PLC's  that 
incorporate  both  Modifications  10667  and 
10713  constitutes  terminating  action  for  the 
repetitive  operational  tests  of  the  PLC's 
required  by  paragraph  (a)  of  this  AD,  and  for 
the  ofjerating  limitations  required  by 
paragraph  (b)  of  this  AD. 

(i)  Install  Modification  10667  in 
accordance  with  Airbus  Service  Bulletin 
A300-27-6025,  dated  September  15,  1993;  or 
Revision  1,  dated  August  31.  1994;  or 
Revision  2,  dated  August  19,  1995.  And 

(ii)  Install  Modification  10713  in 
accordance  with  Airbus  Service  Bulletin 
A30a-27-6026,  dated  May  5,  1994. 

Note  2:  The  accomplishment  of  fjaragraph 
(d)(1)  of  this  AD  entails  installing  PLC's  that 
incorporate  Modification  10667,  as  does  the 
accomplishment  of  paragraph  (d)(2)(i). 
Paragraph  (d)(2)(i)  is  included  in  this  AD 
because  the  list  of  part  numbers  of  affected 
PLC's  in  paragraph  (d)(1),  as  well  as  in  the 
parallel  requirement  of  AD  94-09-16,  is  not 


comprehensive.  Additional  affected  PLC  part 
numbers  were  identified  subsequent  to  the 
issuance  of  AD  94-09-16;  PLC's  having  those 
part  numbers  are  subject  to  the  requirements 
of  paragraph  (d)(2)  of  this  AD. 

(e)  As  of  the  effective  date  of  this  AD, 
operational  tests  in  accordance  with 
paragraph  (a)  of  this  AD  may  be  discontinued 
on  modified  PLC's  having  the  p^rt  numbers 
listed  in  Table  1  of  this  AD. 

Table  i 


Airplane  model 

FLC  part  No. 

A310 

A300-600  

35-900-1010-011 

35-900-1012-011 

35-900-1012-01 1-A 

35-900-3004-302 

35-900-2001-201 

35-900-2003-201 

35-900-2003-201-A 

(0(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

(2)  Alternative  methods  of  compliance, 
■approved  in  accordance  with  AD  93-24-51, 
amendment  398783;  or  AD  94-09-16, 
amendment  39-8905,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
10,  1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-490  Filed  1-18-96;  8:45  am] 
BILUNG  CODE  491&-13-U 
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Airworthiness  Directives;  Boeing 
Model  737-300,  ^00,  and  -^00  Series 
Airplanes  Equipped  With  Air  Cruisers 
Evacuation  Slides 
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summary:  This  dooiment  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (AD). 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
modification  of  the  packing  and  slide 
containers  of  the  escape  slide,  and 
repetitive  inspections  of  the  velcro  girt 
retaining  stra'ps  at  the  forward  door  of 
the  escape  slides.  The  existing  AD's 
were  prompted  by  reports  of  slide  girt 
material  interfering  with  the  girt  bar 
stowage  brackets  during  door  opening. 
This  action  would  require  a  new 
terminating  modification,  which  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  or 
interference  of  opening  of  the  forward 
doors,  which  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency. 

DATES:  Comments  must  be  received  by 
March  11.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
138-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Air  Cruisers  Company.  P.O.  Box  180. 
Belmar.  New  Jersey  07719-0180;  and 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Boffo.  Aerospace  Engineer.  Airframe 
Branch.  ANM-120S.  FAA.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW  ,  Renton.  Washington; 
telephone  (206)  227-2780;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  hied  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-138-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-138-AD.  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  March  21.  1988.  the  FAA  issued 
AD  88-07-07,  amendment  39-5884  (53 
FR  9864.  March  28.  1988).  applicable  to 
certain  Boeing  Model  737-300  series 
airplanes,  to  require  modification  of  the 
packing  and  sUde  containers  of  the 
escape  slide.  (This  modification  has 
been  accomplished  on  Model  737-400 
and  -500  series  airplanes  during 
production,  in  accordance  with 
Production  Revision  Report  34388.) 
That  action  was  prompted  by  reports  of 
slide  girt  material  interfering  with  the 
girt  bar  stowage  brackets  during  door 
opening,  arresting  the  door  opening 
motion.  The  requirements  of  that  AD  are 
intended  to  prevent  failure  or 
interference  of  opening  of  the  forward 
doors  during  an  emergency  evacuation. 

On  October  31,  1991.  the  FAA  issued 
AD  91-24-04.  amendment  39-8090  (56 
FR  57588.  November  13.  1991). 
applicable  to  certain  Boeing  Model  737- 
300,  —400.  and  -500  series  airplanes, 
equipped  with  certain  Air  Cruisers 
forward  door  escape  slides  that  had 
been  modified  in  accordance  with  AD 
88-07-07.  That  AD  requires  repetitive 
inspections  of  the  velcro  girt  retaining 
straps  at  the  forward  door  escape  slides. 
That  action  was  prompted  by  reports  of 
incorrectly  routed  and  unserviceable 
slides  or  jammed  doors  duiing  an 
emergency  evacuation.  The 
requirements  of  that  AD  are  intended  to 
prevent  a  jammed  door  or  an  escape 


slide  deployed  in  an  unusable  p>osition 
during  an  emergency  evacuation. 

Since  the  issuance  of  those  AD's.  the 
FAA  has  reviewed  and  approved  Air 
Cruisers  Company  Service  Bulletin  S.B. 
103-25-19.  dated  March  25.  1992. 
which  describes  procedures  for 
modification  of  the  escape  slide  girts. 
This  modification  involves  removing 
the  existing  girt;  bonding  on  the  girt 
attachments;  installing  a  detachable  girt; 
rigging  a  painter/mooring  line;  and 
bonding  a  placard  to  slide  assembly  and 
reidentifying  it.  This  modification  will 
improve  the  operation  of  the  escape 
sUde  of  the  forward  entry  and  service 
doors.  Accomphshment  of  this 
modification  eliminates  the  need  for  the 
repetitive  inspections  of  the  velcro  girt 
retaining  straps  at  the  forward  door 
escape  slides  (currently  required  by  AD 
91-24-04).  Further,  the  FAA  fmds  that 
accomplishment  of  this  modification 
will  positively  address  the  unsafe 
condition  addressed  by  the  two  existing 
ADs. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  88-07-07  to  continue  to 
require  modification  of  the  escape  slide 
packing  and  slide  containers.  The 
proposed  AD  would  also  supersede  AD 
91-24-04  to  continue  to  require 
repetitive  inspections  of  the  velcro  girt 
retaining  straps  at  the  forward  door  of 
the  escape  slides.  Additionally,  the 
proposed  AD  would  require 
modification  of  the  escape  slide  girts, 
which  would  constitute  terminating 
action  for  the  repetitive  inspection 
requirements. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  modification  or 
design  change  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  Heet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  these  considerations. 

There  are  approximately  1.572  Model 
737-300.  -400.  and  -500  series 
airplanes,  equipped  with  Air  Cruisers 
forward  door  escape  slide  of  the  affected 
design  in  the  worldwide  fleet.  The  F,\A 
estimates  that  663  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 
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The  actions  that  are  currently 
required  by  AD  88-07-07  take 
approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $76 
per  airplane.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  (175 
airplanes)  of  the  actions  currently 
required  is  estimated  to  be  $107,800,  or 
$616  per  airplane. 

The  actions  that  are  currently 
required  by  AD  91-24-04  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  (439  airplanes)  of  the  actions 
currently  required  is  estimated  to  be 
$26,340.  or  $60  per  airplane,  per 
inspection  cycle. 

The  modification  that  is  proposed  in 
this  new  AD  action  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,800  per  airplane. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  new  proposed 
modification  requirements  of  this  AD  is 
estimated  to  be  $1,432,080,  or  $2,160 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  vdll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contahied  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  (i!  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  diiieud  pail 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113, 
44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-5884  (53  FR 
9864,  March  28.  1988)  and  39-8090  (56 
FR  57588,  November  13,  1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  95-NM-138-AD.  Supersedes 
AD  88-07-07,  amendment  39-5884;  and 
AD  91-24-04,  amendment  39-8090. 

Applicability:  Model  737-300,  -400,  and 
-500  series  airplanes,  line  numbers  up  to  and 
including  2211;  equipped  with  Air  Cruisers 
forward  door  escape  slides  as  listed  in  Air 
Cruisers  Company  Service  Bulletin  S.B.  103- 
25-19,  dated  March  25. 1992:  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  or  interference  of 
opening  of  the  forward  doors,  which 
could  delay  or  impede  the  evacuation  of 
passengers  during  an  emergency, 
accomplish  the  following: 

(a)  Within  30  days  after  December  17, 1991 
(the  effective  date  of  91-24-04,  amendment 
39-8090).  establish  operating  procedures. 


approved  by  the  FAA  Principal  Mdintenaiice 
Inspector  (PMI),  for  the  forward  doors  to 
include  the  requirements  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD; 
and  thereafter,  comply  with  those  procedures 
until  the  modification  required  by  paragraph 
(c)  of  this  AD  is  accomplished.  The 
procedures  required  by  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  must  be  accomplished  by 
qualified  and  trained  mechanics.  The 
procedures  required  by  paragraph  (a)(3)  may 
be  accomplished  by  qualified  and  trained 
members  of  the  llightcrew  or  cabin  crew.  The 
training  program  to  implement  the 
procedures  required  by  this  paragraph  must 
be  approved  by  the  FAA  PMI.  Methods  for 
documentation  of  compliance  with  the 
following  procedures  must  be  approved  by 
the  FAA  PMI. 

(1)  Prior  to  the  next  flight  after  December 
17, 1991  (the  efl^ective  date  of  AD  91-24-04, 
amendmerit  39-8090),  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
inspect  the  condition  of  the  girt  retaining 
straps  at  the  forward  doors. 

(2)  Prior  to  further  flight  after  December  17. 
1991  (the  effective  date  of  91-24-04, 
amendment  39-8090),  replace  worn  or  aged 
velcro  whose  grip  strength  will  no  longer 
hold  the  girt  retaining  straps  in  position. 

(3)  Prior  to  the  next  flight  after  December 
17,  1991  (the  effective  date  of  91-24-04, 
amendment  39-8090),  and  thereafter  prior  to 
each  flight,  inspect  the  routing  of  the  girt 
retaining  straps  at  the  forward  doors,  and 
reroute  straps  that  are  found  not  to  be  routed 
in  accordance  with  the  placarded 
instructions  installed  in  accordance  with  AD 
88-07-07,  amendment  39-5885,  on  the 
inboard  face  of  the  slide  compartment. 

(b)  For  Model  737-300  series  airplanes: 
Within  6  months  after  May  9,  1988  (the 
effective  date  of  AD  88-07-07,  amendment 
39-5885),  modify  the  escapw  slide  packing 
and  slide  containers  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-25A1221, 
dated  December  17, 1987,  or  Revision  1, 
dated  )une  2,  1988.  This  modification  must 
be  accomplished  prior  to  or  in  conjunction 
with  accomplishment  of  the  requirements  of 
paragraph  (c)  of  this  AD. 

(c)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  escape  slide  girts 
in  accordance  with  Air  Cruisers  Company 
Service  Bulletin  S.B.  103-25-19.  dated 
March  25,  1992.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattlte  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
5.1996. 

Durell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
(FR  Doc.  96-»74  Filed  1-18-96;  8:45  am] 
HUMO-COOf  4*1«>ta-U 


14  CFR  Part  39 

pocket  No.  95-NM-1S4-AD] 

Aimvorthiness  Directives;  Fokker 
Model  F28  MarX  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  installation  of  reinforcement 
plates  under  each  hook  latch  fitting  on 
the  frame  of  each  large  cargo  door.  For 
some  airplanes,  this  proposal  would 
require  inspection  to  detect  cracking  in 
Ihe  area  around  each  hook  latch  fitting, 
and  repair,  if  necessary.  This  proposal  is 
prompted  by  the  results  of  stress 
analyses  and  destructive  tests  which 
revealed  that  fatigue-related  cracking 
may  develop  in  the  vicinity  of  the  hook 
latch  fittings  on  the  frame  of  the  large 
cargo  doors.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  frames  of  the  cargo  door  due  to 
fatigue  cracking,  which  may  lead  to  the 
cargo  door(s)  opening  while  the  airplane 
is  in  flight. 

DATES:  Comments  must  be  received  by 
February  21,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
164-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specked  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenlers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-164-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-164-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that 
the  results  of  stress  analyses  and 
destructive  tests  on  the  frames  of  Model 
F28  Mark  0100  large  cargo  doors  have 
shown  that  fatigue-related  cracking  may 
develop  in  the  area  of  the  hook  latch 
fittings.  1  est  data  have  shown  that  such 
cracking  is  most  Ukely  to  develop  after 
11,000  flight  cycles.  This  condition,  if 


not  detected  and  corrected  in  a  timeiy 
manner,  could  result  in  reduced 
structural  integrity  of  the  frames  of  the 
large  cargo  door,  which  may  lead  to  the 
cargo  door(s)  op>ening  while  the  airplane 
is  in  flight. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-52-050.  Revision  1.  dated 
September  14,  1994,  which  describes 
procedures  for  installing  reinforcement 
plates  under  each  hook  latch  fitting  on 
the  frame  of  each  large  cargo  door.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  94-157  (A), 
dated  November  24,  1994,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  installation  of  two  reinforcement 
plates  under  each  hook  latch  fitting  on 
the  frame  of  each  large  cargo  door.  The 
installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

This  AD  also  proposes  to  require,  for 
certain  airplanes,  an  inspection  to  detect 
cracking  in  the  area  around  each  hook 
latch  fitting  on  the  frame  of  each  large 
cargo  door  and  repair  of  any  cracking 
found,  in  accordance  with  a  method 
approved  by  the  FAA. 

The  FAA  estimates  that  100  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4.5  work  hours  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $10,000 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  installation 
on  U.S.  operators  is  estimated  to  be 
$1,027,000,  or  $10,270  per  airplane. 

The  FAA  estimates  that  it  would  take 
approximately  4.5  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  (that  is  required  for  certain 
airplanes),  and  that  the  average  labor 
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rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  is  estimated  to  be 
$270  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulaliuns  piupused  lierein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  tht  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— A!RWORTH!NESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  ainended  by 
adding  the  following  new  airworthiness 
directive: 

Fokken  Doclcet  95-NM-164-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  as  listed  in  Fokker  Service  Bulletin 
SBFlOO-52-050,  Revision  1,  dated 


September  14, 1994,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  frame  of  the  large  cargo  door,  which  may 
lead  to  Ihe  cargo  door(s)  opening  while  the 
airplane  is  in  flight,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  11.000  total 
flight  cycles  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  install  two  reinforcement  plates 
under  each  hook  latch  fitting  on  the  frame  of 
each  large  cargo  door,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl 00-52-050,  Revision  1, 
dated  September  14,  1994. 

(b)  For  airplanes  that  have  accumulated 
11,000  or  more  total  flight  cycles  at  the  time 
of  compliance  with  paragraph  (a)  of  this  AD: 
Concurrent  with  the  accomplishment  of  the 
requirements  of  paragraph  (a)  of  this  AD, 
perform  an  inspection  to  detect  cracking  in ' 
the  area  around  each  hook  latch  fitting  on  the 
frame  of  each  large  cargo  door,  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(1)  If  no  cracking  is  detected,  no  further 
action  is  required  by  this  paragraph. 

(2)  If  any  cracking  is  detected,  prior  to 
completing  the  requirements  of  paragraph  (a) 
of  this  AD,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
10,  1996. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-492  Filed  1-18-96;  8:45  am] 
BILLING  CODE  4910-1)-U 


14  CFR  Part  39 

[Docket  No.  95-CE-79-AD1 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (Formerly  British 
Aerospace,  Regional  Airlines  Limited) 
HP137  Mkl,  Jetstream  Series  200,  and 
Jetstream  Model  3101  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  an  airworthiness  directive  (AD) 
that  would  apply  to  Jetstream  Aircraft 
Limited  (JAL)  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Model  3101 
airplanes.  The  proposed  action  would 
require  repetitively  inspecting  the  spigot 
housing  plate  for  cracks  at  the  wing/ 
fuselage  forward  attachment  sliding 
joint,  replacing  any  cracked  housing 
plate,  repetitively  inspecting  the  spigots 
and  spigot  posts  for  corrosion  and 
installing  improved  spigots  if  corrosion 
is  found,  and  eventually  installing 
improved  spigots  if  corrosion  is  not 
found.  For  certain  affected  airplanes,  the 
proposed  action  would  require 
repetitively  inspecting  the  spigot  bushes 
for  migration  gaps,  replacing  the  bushes 
with  modified  bushes  if  gaps  are  found 
that  exceed  0.5-inch,  and  eventually 
replacing  the  bushes  with  modified 
bushes  if  migration  gaps  are  not  found. 
Reports  of  bush  migration  gaps  found  on 
three  of  the  affected  airplanes  and 
another  report  of  corrosion  and  several 
cracks  found  on  the  spigot  housing  plate 
on  a  Jetstream  Model  3101  airplane 
prompted  the  proposed  action.  The    • 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  structural 
failure  of  the  wing/fuselage  area  caused 
by  a  cracked  or  corroded  spigot  housing 
assembly. 

DATES:  Comments  must  be  received  on 
or  before  March  22,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-79- 
AD.  Room  1558,  601  E.  12th  Street. 
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Kansas  uuy.  Missouri  o-iiuo  uumiiienis 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Product  Support.  Prestwick  Airport. 
Ayrshire.  ICA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.. 
Librarian,  F.U.  Box  16029,  Dulles 
International  Airport,  Washington,  DC, 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  40&-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOn  FURTHER  INF0R«fUT10f4  CONTACT:  Ms. 
[X)renda  Baker,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Jeffrey  Morfitt,  Project  Officer, 
Small  Airplane  Directorate.  Airplane 
Certification  Service,  FAA.  1201 
Wahiut,  suite  900,  Kan.sas  City.  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INF0RMAT10M: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-79-AD."  The 


pusicdxa  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-79-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  bush 
migration  gaps  found  on  three  JAL 
HP137  Mkl,  Jetstream  series  200,  and 
Jetstream  Model  3101  airplanes. 
Another  report  references  corrosion  and 
several  cracks  found  on  the  spigot 
housing  plate  on  a  Jetstream  Model  3101 
airplane. 

In  addition,  fatigue  testing  on  a  JAL 
Jetstream  Model  3201  airplane  that 
revealed  a  crack  in  the  spigot  housing 
plate  and  damage  to  the  spigot  recently 
prompted  the  FAA  to  initiate  proposed 
AD  action  on  the  Jetstream  Model  3201 
airplanes.  The  FAA  issued  a  notice  of 
proposed  rulemaking  (NPRM)  that 
would  require  inspecting  the  spigot 
housing  plate  at  the  wing/ fuselage 
forward  attachment  sliding  joint, 
replacing  any  cracked  or  corroded  part, 
and  eventually  replacing  the  spigots  and 
spigot  housing  plate  with  new  parts  of 
improved  design.  The  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes  are  of  a  similar 
design  to  the  JAL  Jetstream  Model  3201 
airplanes. 

JAL  has  issued  the  following  service 
bulletins  that  apply  to  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes; 

— BAe  Jetstream  Alert  Service  Bulletin 
(ASB)  57-A-JA  920640.  dated 
February  19.  1993.  which  specifies 
procedures  for  inspecting  the  wing/ 
fuselage  forward  attachment  spigot 
bushings  for  migration  gaps; 

— Jetstream  Service  Bulletin  (SB)  57-JA 
930941,  Revision  2,  dated  November 
11. 1994,  which  specifies  procedures 
for  inspecting  the  spigot  housing  plate 
at  the  wing/ fuselage  forward 
attachment  sliding  joint; 

—BAe  Jetstream  SB  57-JM  5259,  dated 
February  5.  1993.  and  Erratum  No.  1 
to  SB  57-JM  5259.  dated  February  8, 
1993.  which  specify  procedures  for 
incorporating  modified  bushes  at  the 
wing/fuselage  forward  attachment 
spigots  on  certain  airplanes;  and 

—Jetstream  SB  57-JM  5326.  dated 
September  3,  1993,  which  specifies 
procedures  for  incorporating  new 
modified  spigots  at  the  wing/fuselage 
forward  attachment  fittings. 


After  examining  all  available 
information  related  to  this  situation,  the 
FAA  has  determined  that  AD  action 
should  be  taken  on  JAL  HP137  Mkl. 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes  to  prevent 
structural  failure  of  the  wing/ fuselage 
area  caused  by  a  cracked  spigot  housing 
plate. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  JAL  HP137  Mkl, 
Jetstream  series  200,  and  Jetstream 
Model  3101  airplanes  of  the  same  type 
design,  the  proposed  action  would 
require  repetitively  inspecting  the  spigot 
housing  plate  for  cracks  at  the  wing/ 
fuselage  forward  attachment  sliding 
joint,  replacing  any  cracked  housing 
plate,  repetitively  inspecting  the  spigots 
and  spigot  posts  for  corrosion  and 
installing  improved  spigots  if  corrosion 
is  found,  and  eventually  installing 
improved  spigots  if  corrosion  is  not 
found.  For  certain  affected  airplanes,  the 
proposed  action  would  require 
repetitively  inspecting  the  spigot  bushes 
for  migration  gaps,  replacing  the  bushes 
with  modified  bushes  if  gaps  are  found 
that  exceed  0.5-inch,  and  eventually 
replacing  the  bushes  with  modified 
bushes  if  migration  gaps  are  not  found. 
The  proposed  actions  would  be 
accomplished  in  accordance  with  the 
service  bulletins  previously  referenced. 

The  alternative  to  incorporating  new 
modified  spigots  and  bushes  would  be 
to  require  repetitive  inspections.  FAA 
aging  commuter-class  aircraft  policy 
states  that  reliance  on  critical  repetitive 
inspections  carries  an  unnecessary 
safety  risk  when  a  design  change  exists 
that  could  eliminate  or,  in  certain 
instances,  reduce  the  number  of  those 
critical  inspections.  Therefore,  the 
proposed  spigot  and  bush  replacements, 
if  incorporated  in  a  final  rule,  would  be 
consistent  with  the  FAA's  commuter- 
class  aircraft  policy. 

The  compliance  time  of  the  proposed 
repetitive  inspections  of  the  spigots  and 
spigot  posts  for  corrosion  is  presented  in 
calendar  time  instead  of  hours  time- in- 
service  (TIS).  Corrosion  can  occur  on 
airplanes  regardless  of  whether  the 
airplane  is  in  service  or  in  storage. 
Therefore,  to  ensure  that  corrosion  is 
detected  and  corrected  on  all  airplanes 
within  a  reasonable  period  of  time 
without  inadvertently  grounding  any 
airplanes,  a  compliance  schedule  based 
upon  calendar  time  instead  of  hours  TIS 
is  proposed. 

The  FAA  estimates  that  143  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  61  workhours  per 
airplane  to  accomplish  the  proposed 
inspections  and  modifications,  and  that 
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the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  cost  approximately 
$320  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $569,140  or  $3,980  per 
airplane.  This  figure  only  takes  into 
account  the  cost  of  initial  inspections 
and  does  not  take  into  account 
repetitive  inspection  costs.  The  FAA  has 
no  way  of  determining  the  number  of 
repetitive  inspections  each  affected 
airplane  owner/operator  will  incur  over 
the  life  of  the  airplane. 

The  approximately  61  workhours  it 
would  take  to  accomplish  the  proposed 
actions  is  based  on  each  proposed 
inspection  and  modification  being 
accomplished  separately.  The  FAA 
anticipates  that  many  owners/ operators 
of  the  affected  airplanes  will  schedule 
all  of  the  proposed  actions  to  be 
accomplished  at  the  same  time,  thereby 
reducing  the  labor  costs  associated  with 
accomplishing  these  proposed  actions. 

In  addition,  Jetstream  Aircraft  Limited 
has  informed  the  FAA  that  parts  have 
been  distributed  to  equip  approximately 
40  airplanes.  Assuming  that  each  kit 
sold  is  installed  on  an  affected  HP137 
Mkl,  Jetstream  series  200,  or  Jetstream 
Model  3101  airplane,  the  proposed  cost 
impact  upon  U.S.  operators  would  be 
reduced  $159,200  from  $569,140  to 
$409,940. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  th«^  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39. 13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

letstream  Aircraft  Limited:  Docket  No.  95- 

CE-79-AD. 

Applicability:  HP137  Mkl,  Jetstream  series 
200,  and  letstream  Model  3101  airplanes  (all 
serial  numbers),  certificated  in  any  category. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

To  prevent  structural  failure  of  the  wing/ 
fuselage  area  caused  by  a  cracked  spigot 
housing  assembly,  accomplish  the  following: 

(a)  For  all  affected  airplanes,  upon  the 
accumulation  of  7,2tX)  hours  time-in-service 
(TIS)  or  within  the  next  1 ,200  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  7,200  hours  TIS,  accomplish  the 
following: 

(1)  Inspect  the  spigot  housing  plate  at  the 
wing/fuselage  forward  attachment  sliding 
joint  for  cracks  in  accordance  with  Part  1  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  Service  Bulletin  (SB)  57- 
JA  930941,  Revision  No.  2,  dated  November 
11,  1994. 

(2)  If  a  cracked  spigot  housing  plate  is 
found,  prior  to  further  flight,  replace  the 
cracked  spigot  housing  plate  in  accordance 
with  Part  3  of  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  SB  57- 
JA  930941,  Revision  No.  2,  dated  November 
11,  1994. 

(3)  Replacing  the  spigot  housing  plate  does 
not  eliminate  the  7,200-hour  TIS  interval 
repetitive  inspection  requirement. 

(b)  For  all  .affected  airplanes,  within  the 
next  12  calendar  months  after  the  effecUve 


date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  12  calendar  months  until 
Modification  No.  JM  5326  and  Modification 
No.  JM  5259  (as  applicable)  are  incorporated 
as  required  by  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD,  insfwct  the  spigots  and  spigot  posts 
for  corrosion  in  accordance  with  Part  2  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  57-JA  930941. 
Revision  No.  2,  dated  November  11, 1994. 

(1)  If  corrosion  damage  is  found  that  is  0.06 
inch  (1.52  nun)  or  less  deep  and  does  not 
extend  to  within  0.9  inch  (22  9  mm)  from 
either  end  of  the  bore,  prior  to  further  flight, 
treat  the  corrosion  in  accordance  with 
paragraph  (8)(d)  of  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Jetstream  SB  57- 
JA  930941,  Revision  No.  2,  dated  November 
11,1994. 

(2)  If  corrosion  damage  is  found  that  is 
more  than  0.06  inch  (1.52  mm)  or  extends  to 
within  0.9  inch  (22.9  mm)  from  either  end  of 
the  bore,  prior  to  further  flight,  obtain  a 
repair  scheme  from  the  manufacturer  through 
the  Brussels  Aircraft  Certification  Office 
(ACO)  at  the  address  spwcified  in  paragraph 
(g)  of  this  AD,  and  incorporate  this  repair 
scheme. 

(c)  For  all  affected  HP137  Mkl  airplanes 
and  all  affected  Jetstream  series  200 
airplanes,  and  Jetstream  Model  3101 
airplanes  with  a  serial  number  in  the  range 
of  601  through  702  (inclusive),  within  the 
next  1,200  hours  TIS  after  the  effective  date 
of  this  AD,  inspect  the  wing/fuselage  forward 
attachment  spigot  bushes  for  migration  gaps 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  BAe  Jetstream 
Alert  SB  57-A-JA  920640,  dated  February 
19,  1993. 

(1)  If  no  migration  gaps  are  found, 
reinspect  at  intervals  not  to  exceed  4,500 
hours  TIS  until  Modification  No.  JM  5259  is 
incorporated.  If  migration  gaps  are  found 
upon  reinspection,  install  modified  bushes  as 
specified  in  paragraph  (c)(2)  or  (c)(3)  of  this 
AD. 

(2)  If  migration  gaps  are  found  that  are  .5 
inch  or  less,  reinspect  at  intervals  not  to 
exceed  900  hours  TIS  until  Modification  No. 
JM  5259  is  incorporated.  If  migration  gaps  are 
found  upon  reinspection  that  are  larger  than 
.5  inch,  accomplish  paragraph  (c)(3)  of  this 
AD,  as  applicable. 

(3)  If  migration  gaps  are  found  that  are 
larger  than  .5  inch,  within  150  hours  TIS 
after  the  last  inspection  required  by 
paragraph  (c)(1)  or  (c)(2)  of  this  AD.  install 
modified  bushes  at  the  wing/fuselage  forward 
attachment  spigots  (Modification  JM  5259)  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  BAe  Jetstream  SB 
57-JM  5259,  dated  February  5, 1993.  and 
Erratum  No.  1  to  SB  57-JM  5259,  dated 
February  8, 1993. 

(d)  Upon  accumulating  25,000  hours  TIS  or 
within  1,000  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  the  following: 

(1)  For  all  affected  HP137  Mkl,  Jetstream 
series  200,  and  Jetstream  Model  3101 
airplanes,  replace  both  wing/fuselage  spigots 
with  new  modified  spigots  (Modification  No. 
JM  5326)  in  accordance  with  Jetstream  SB 
57-JM  5326,  dated  September  3,  1993;  and 

(2)  For  all  affected  HP137  Mkl  airplanes 
and  all  affected  Jetstream  series  200 
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airplanes  with  a  serial  number  in  the  range 
of  601  through  702  (inclusive),  install 
modified  bushes  at  the  wing/fuselage  forward 
attachment  spigots  (Modification  No.  JM 
5259)  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  BAe  Jetstream  SB  57-JM  5259. 
dated  February  5.  1993,  and  Erratum  No.  1 
to  SB  57-JM  5259.  dated  February  8.  1993 

(3)  Incorporating  Modification  No.  JM  5259 
eliminates  the  requirement  of  repetitively 
inspecting  the  wing/ fuselage  forward 
attachment  spigot  bushes  for  migration  gaps 
as  required  by  all  designations  of  paragraph 
(c)  of  this  AD. 

(e)  Incorporating  both  Modification  No.  JM 
5326  and  .Modification  No.  JM  5259 
eliminates  the  repetitive  insp>ections  required 
by  all  designations  of  piaragraphs  (b)  and  (c) 
of  this  AD.  This  does  not  eliminate  the 
repetitive  inspections  of  the  spigot  housing 
plate  as  required  by  paragraph  (a)  of  this  AD. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Managar,  Brussels  \CO.  Europe.  Africa. 
Middle  East  office,  FAA,  c/o  American 
Embassy,  1000  Brussels.  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support, 
Prestwick  Airport.  Ayrshire,  KA9  2RW 
Scotland;  or  Jetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport. 
Washington,  DC  20041-6029;  or  may 
examine  these  documents  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel.  Room  1558,  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

ksued  in  Kansas  City,  Missouri,  on  January 
5,  1996 

Mkhsel  Gallagher. 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  96-t84  Filed  1-18-96;  8:45  am] 
MLUNQ  COOC  4t10-13-U 


14  CFR  Part  39 

[Docket  No.  93-CE-34-AD] 

Airworthiness  Directives;  Jetstreapi 
Aircraft  Limited  (Formerly  British 
Aerospace.  Regional  Airlines  Limited) 
Jetstream  Model  3201  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (N'PRM); 
Reopening  of  the  comment  period, 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  have  required 
inspecting  the  spigot  housing  plate  at 
the  wing/ fuselage  forward  attachment 
sliding  joint  on  certain  Jetstream 
Aircraft  Limited  (JAL)  Model  3201 
airplanes,  replacing  any  cracked  or 
corroded  part,  and  eventually  replacing 
the  spigots  and  spigot  housing  plate 
with  new  parts  of  improved  design.  A 
crack  in  the  spigot  housing  plate 
assembly  found  during  fatigue  testing  of 
the  affected  airplanes  prompted  the 
proposed  action.  Since  publication  of 
that  proposal,  the  Federal  Aviation 
Administration  (FAA)  has  determined 
that  the  proposed  action  is  still  a  valid 
safety  issue,  but  should  be 
accomplished  in  accordance  with 
updated  service  information.  The 
proposed  action  revises  the  previous 
proposal  by  referencing  an  updated 
service  bulletin.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  structural  failure  of  the  wing/ 
fuselage  area  caused  by  a  cracked  spigot 
housing  assembly.  Since  the  comment 
period  for  the  original  proposal  has 
closed  and  the  proposed  action  goes 
beyond  the  scope  of  what  was  originally 
proposed,  the  FAA  is  allowing 
additional  time  for  the  public  to 
comment. 

DATES:  Comments  must  be  received  on 
or  before  March  22.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-34- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager 
Prtjduct  Support,  Prestwick  Airport. 
Ayrshire.  ICA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.. 
Librarian.  P.O.  Box  16029.  Dulles 


Internauondi  .\irport.  Washington,  DC. 
20041-6029;  telephone  (703) 406-1161: 
facsimile  (703)  406-1469.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Ms. 
Dorenda  Baker,  Program  Officer, 
Brussels  Aircraft  Certification  Office. 
FAA.  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  telephone  (322)  508- 
2715;  facsimile  (322)  230-6899;  or  Mr, 
Jeffrey  Morfitt.  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA.  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone (816) 426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

In'terested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments.  s]}ecified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  Supplemental  NPRMs 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA.  Central  Region. 
Office  of  the  /^sistant  Chief  Coimsel. 
Attention:  Rules  Docket  No.  93-CE-34- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 


UMI 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Jetstream  Aircraft 
Limited  (JAL)  Jetstream  Model  3201 
airplanes  was  published  in  the  Federal 
Register  on  July  20.  1993  (58  FR  38732). 
The  action  proposed  to  require 
inspecting  the  spigot  housing  plate  at 
the  wing/ fuselage  forward  attachment 
sliding  joint,  replacing  any  cracked  or 
corroded  part,  and  eventually  replacing 
the  spigots  and  spigot  housing  plate 
with  new  parts  of  improved  design.  The 
proposal  would  have  been 
accomplished  in  accordance  with 
Jetstream  Service  Bulletin  (SB)  57-JA 
921144.  dated  March  4,  1993. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposed  rule  and  no  comments  were 
received  concerning  the  FAA's 
determination  of  the  cost  to  the  public. 

JAL  has  revised  SB  No.  57-JA  921144 
to  the  Revision  1  level  (dated  April  19. 
1994).  This  revision  amends  the 
installation  instructions  for  the  new 
spigot  housing  plates  to  account  for 
possible  misalignment  of  attachment 
holes,  which  could  lead  to  elongation. 

Since  publication  of  the  proposal,  the 
FAA  has  re-  examined  various  service 
difficulty  reports  on  the  affected 
airplanes,  determined  that  the  proposed 
modification  is  still  a  valid  safety  issue 
(but  not  considered  an  urgent  safety  of 
flight  issue),  and  determined  that  the 
proposed  action  should  be 
accomplished  in  accordance  with  the 
above-referenced  revised  service 
bulletin.  Since  the  comment  period  for 
the  original  proposal  has  closed  and  the 
installation  instructions  in  the  service 
bulletin  have  been  amended,  the  FAA  is 
reopening  the  comment  period  to 
provide  additional  time  for  public 
comment. 

The  alternative  to  incorporating  a  new 
modified  spigot  and  spigot  housing 
plate  would  be  to  require  repetitive 
inspections.  FAA  aging  commuter-class 
aircraft  policy  states  that  reUance  on 
critical  repetitive  inspections  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  Therefore,  the 
proposed  action,  if  incorporated  as  a 
final  rule,  would  be  consistent  with  the 
FAA's  aging  commuter-class  aircraft 
policy. 

The  FAA  estimates  that  120  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  23  workhours  per 


airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  owner/operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  Si 65. 600.  These  figures 
take  into  account  that  none  of  the 
affected  airplanes  have  the  proposed 
modification  incorporated. 

Jetstream  Aircraft  Limited  has 
informed  the  FAA  that  parts  have  been 
distributed  to  equip  approximately  30 
airplanes  (approximately  25  percent  of 
the  fleet  in  the  U.S.  registry).  Assuming 
that  each  set  of  parts  is  installed  on  an 
affected  Jetstream  Model  3201  airplane, 
the  proposed  cost  impact  upon  U.S. 
operators  would  be  further  reduced 
$41,400  ft-om  $165,600  to  $124,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment, 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket,  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  USC  106(g),  40113,  44701, 

§39,13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Jetstream  Aircraft  Limited:  Docket  No.  93- 
CE-34-AD. 

Applicability:  Jetstream  Model  3201 
airplanes  (serial  numbers  790  through  960), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  of  the  wing/ 
fuselage  area  caused  by  a  cracked  spigot 
housing  assembly,  accomplish  the  following: 

(a)  Upon  the  accumulation  of  7,200  hours 
time-in-service  (TIS)  or  within  the  next  500 
hours  TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  inspect  the  spigot 
housing  plate  at  the  wing/ fuselage  forward 
attachment  sliding  joint  for  corrosion  or 
cracks.  Accomplish  this  inspection  in 
accordance  with  Part  1  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  Service  Bulletin  (SB)  57- 
JA  921144,  Revision  1,  dated  April  19,  1994. 

(1)  If  any  corrosion  or  cracks  are  found, 
prior  to  further  flight,  modify  the  spigot  and 
spigot  housing  plate  in  accordance  with 
either  Part  2  or  Part  3,  as  applicable,  of  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Jetstream  SB  57-JA  921144, 
Revision  1,  dated  April  19, 1994. 

(2)  If  no  corrosion  or  cracks  are  found, 
within  the  next  3,000  hours  TIS  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  modify  the -spigot  and  spigot  housing 
plate  in  accordance  with  either  Part  2  or  Part 
3,  as  applicable,  of  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Jetstream  SB  57- 
JA  921144,  Revision  1,  dated  April  19.  1994. 

(b)  Accomplishing  the  inspection  required 
by  this  AD  in  accordance  with  the  original 
issue  of  Jetstream  SB  57-JA  921144,  dated 
March  4, 1993,  is  considered  already 
accomplished  for  that  particular  portion  of 
this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  evjuisdier.!  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (AGO).  Europe,  Afirica, 
Middle  East  office,  FAA.  c/o  American 
Embassy.  1000  Brussels,  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Brussels  ACO. 

(e)  All  persons  affected  by  this  action  may 
obtain  copies  of  the  documents  referred  to 
herein  upon  request  to  Jetstream  Aircraft 
Limited,  Manager  Product  Support. 
Prestwick  Airport,  Ayrshire.  KA9  2RW 
Scotland;  or  fetstream  Aircraft  Inc.,  Librarian, 
P.O.  Box  16029,  Dulles  International  Airport. 
Washington.  DC,  20041-6029;  or  may 
examine  these  documents  at  the  FAA. 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  January 
4.  1996 

Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
|FR  Doc.  96-489  Filed  1-18-96;  8:45  am] 
MJJNO  COOC  4t1»-13-U 


14CFRPart39 

[Docket  No.  95-NM-15»-AD] 

Airworthiness  Directives;  Jetstream 
Modei  4101  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  EXDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  series 
airplanes.  This  proposal  would  require 
modification  of  the  existing  diaphragms 
on  the  surround  structure  of  the  Type  II 
emergency  exit.  This  proposal  is 
prompted  by  a  report  that,  during 
fatigue  tests  on  a  Model  4101  test 
article,  cracking  was  found  in  the 
surround  structure  of  a  Type  II 
emergency  exit  due  to  fatigue-related 
stress.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue-related  cracking  in  the  surround 
structure  of  the  Type  II  emergency  exit, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage  pressure  vessel. 
DATES:  Comments  must  be  received  by 
Februarv-  22.  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 


Attention:  Rules  Docxti  .no  ys  in.m- 
159-AD,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft.  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-159-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 


-)3-NM-159-AD,  ISOl  Lind  Avenue 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  has  received  a 
report  indicating  that,  during  fatigue 
tests  on  a  Model  4101  test  aiticle, 
cracking  was  found  in  the  surround 
structure  of  a  Type  II  emergency  exit. 
Such  cracking  is  attributed  to  fatigue- 
related  stress.  Fatigue-  related  cracking 
in  the  surround  structure  of  the  type  II 
emergency  exit,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  fuselage  pressure  vessel. 

Jetstream  has  issued  Service  Bulletin 
J41-53-014.  dated  July  24.  1995,  which 
describes  procedures  for  modification  of 
the  existing  diaphragms  on  the  surround 
structure  of  the  Type  II  emergency  exit. 
The  modification  involves  removing  the 
existing  integral  fiange  from  ten 
diaphragms  located  forward  emd  aft  of 
the  Type  II  exit  door  frame  and  adding 
an  aluminum  machined  cleat  at  each 
location.  Accomplishment  of  the 
modification  will  prevent  fatigue-related 
cracking  and  restore  the  fatigue  life  of 
the  surround  structure. 

Since  an  unsafe  condition  has  been 
identified  that  is  Hkely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  existing 
diaphragms  on  the  surround  structure  of 
the  Type  II  emergency  exit.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  61  Jetstream 
Moder4101  airplanes  of  the  aftected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  35  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  35  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $73,500,  or  $2,100  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


UMI 


i  lie  reguiauons  proposed  nerein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  ul  R  I'art  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&— AlRWOR'^NlNESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited:  Docket  95-NM- 
159-AD. 

Applicability:  Model  4101  airplanes,  serial 
numbers  41004  through  41064  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rejjaired  in 
the  area  subject  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 


approval  may  address  either  no  action,  if  ihe 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
dccumpiished  previously. 

To  prevent  fatigue-related  cracking  in  the 
surround  structure  of  the  type  II  emergency 
exit,  which  could  result  in  reduced  structural 
integrity  of  the  fuselage  pressure  vessel, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  7,200  total 
landings,  or  within  1,400  landings  after  the  ■ 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  existing  diaphragms  on  the 
surround  structure  of  the  Type  II  emergency 
exit  in  accordance  with  the  Jetstream  Service 
Bulletin  J41-53-014,  dated  July  24,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
11.  1996. 

Darrell  M.  Pederson, 

Actmg  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-573  Filed  1-18-96;  8:45  am) 

BILLING  CODE  4910-13-U 


14  CFR  Part  39 


icKe;  Nc 


•  >  NM-145-AD] 


Ai'v/c-'h mess  Directives;  McDonnell 
Dougias  DC -9  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

5L.MMARY:  This  document  proposes  the 
adoplion  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  DC-9  series 
airplanes.  This  proposal  would  require 
inspection(s)  to  detect  cracking  in  the 


nose  skin  of  the  fuselage,  and  various 
follow-on  actions.  The  proposal  would 
also  provide  an  optional  modification, 
which  would  defer  certain  repetitive 
inspections,  if  no  cracking  is  detected. 
This  proposal  is  prompted  by  reports  of 
cracking  in  the  upper  nose  skin  of  the 
fuselage  due  to  fatigue.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue-related 
cracking,  which  could  compromise  the 
structural  integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
March  12,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
145-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frtim 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATtON  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5224;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summanzing  eauh  h  AA-puDiit,  couldct 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamp>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-14S-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  oCNPRMfl 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-145-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  January  20,  1994.  the  FAA  issued 
AD  94-03-01.  amendment  39-8807  (59 
FR6538.  February  11.  1994).  which  is 
applicable  to  McDonnell  Douglas  IX>9 
series  airplanes  and  C-9  (military) 
airplanes.  That  AD  requires 
implementation  of  a  program  of 
structural  inspections  to  detect  and 
correct  fatigue  cracking  in  order  to 
ensure  the  continued  airworthiness  of 
these  airplanes  as  they  approach  the 
manufacturer's  original  fatigue  design 
life  goal.  AD  94-03-01  includes  a 
requirement  to  inspect  the  upper  nose 
skin  of  the  fuselage  under  the  fleet 
leader  operator  sampling  criteria. 
McDonnell  Douglas  Report  No.  L26- 
008.  "DC-9  Supplemental  Inspection 
Document  (SID),  "  which  is  referenced 
in  that  AD  as  the  appropriate  source  of 
service  information,  designates  this  area 
of  the  airplane  as  Principal  Structural 
Element  (PSE)  53.09.29  (left  side)  and 
53.09.30  (right  side).  The  fatigue  hfe 
threshold  (N*)  for  the  upper  nose  skin 
is  113,592  total  landings.  The  sampling 
period  for  this  PSE  started  in  August 
1988,  and  will  end  on  March  19,  1998. 
Sampling  inspections  are  to  be 
performed  on  airplanes  in  the  candidate 
fleet  that  have  accumulated  more  than 
56.796  total  landings  (which  is  NJ2). 
Since  issuance  of  that  AD.  the  FAA 
has  received  reports  of  cracking  in  the 
upper  nose  skin  of  the  fuselage  on 
Model  DC-9  series  airplanes.  A  preload 
condition  was  discovered  on  some  of 
these  airplanes.  These  airplanes  had 
accumulated  between  47.000  and  92.000 
total  landings.  Investigation  revealed 
that  the  cause  of  such  cracking  has  been 
attributed  to  fatigue.  Fatigue-related 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  compromise 
the  structural  integrity  of  the  airplane. 


The  FAA  has  reviewed  and  appru. ua 
McDonnell  Douglas  IX;-9  Service 
Bulletin  53-262,  dated  October  11, 
1994,  which  describes  the  following 
procedures: 

1.  High  frequency  eddy  current 
(HFEC)  inspection(s)  to  detect  cracking 
in  the  nose  skin  of  the  fuselage: 

2.  An  optional  modification  of  the 
upper  nose  skin  of  the  cockpit  fuselage, 
if  no  cracking  is  detected,  which  would 
defer  the  repetitive  inspections;  and 

3.  Repair  of  the  cracked  nose  skin,  if 
any  cracking  is  detected  within  the 
repair  limits. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  HFEC  inspection(s)  to  detect 
cracking  in  the  nose  skin  of  the  fuselage. 
All  airplanes  would  be  required  to  be 
inspected  initially  prior  to  the 
accumulation  of  40.000  total  landings  or 
within  3.000  landings  after  the  effective 
date  of  the  final  rule,  whichever  occurs 
later.  If  no  cracking  is  detected  as  a 
result  of  this  inspection,  operators  may 
either: 

1 .  Repeat  the  inspection  at  intervals 
not  to  exceed  4,000  landings:  or 

2.  Install  a  modification  of  the  upper 
nose  skin  of  the  cockpit  fuselage,  after 
which  a  visual  inspection  to  detect 
cracking  would  be  required  prior  to  the 
accumulation  of  60,000  landings  after 
the  accomplishment  of  the  modification. 
The  visual  inspection  would  be 
repeated  at  intervals  not  to  exceed 
25,000  landings. 

If  any  cracking  is  detected  as  a  result 
of  the  initial  HFEC  inspection  and  the 
cracking  is  within  certain  repair  limits, 
the  cracking  must  be  repaired  and  the 
repair  visually  inspected  prior  to  the 
accumulation  of  60.000  landings  since 
accomplishment  of  the  repair,  in 
accordance  with  a  method  approved  by 
the  FAA. 

If  any  cracking  is  detecied  a  a  result 
of  the  initial  HFEC  inspection  and  the 
cracking  is  outside  of  certain  repair 
limits,  the  crack  must  be  repaired  in 
accordance  with  a  method  approved  by 
the  FAA. 

The  HFEC  inspections,  certain 
repairs,  and  modification  procedures 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  889  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  568  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 


is  $60  per  wurK  nour   nased  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$340,800.  or  $600  per  airplane,  per 
inspection. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is~ contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnelJ  Douglas:  Docket  95-NM-145- 
AD. 


Applicability:  All  Model  DC-9-10,  -20, 
-30.  -40,  -50,  and  C-9  (military)  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  cracking,  which 
could  compromise  the  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  40,000  totai 
landings,  or  within  3,000  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  cracking  in  the 
nose  skin  of  the  fuselage,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-262.  dated  October  11.  1994. 

(1)  If  no  cracking  is  detected,  accomplish 
either  paragraph  (a)(l)(i)  or  (a)(l)(ii)  of  this 
AD.  in  accordance  with  the  service  bulletin. 

(i)  Repeat  the  HFEC  inspection  thereafter  at 
intervals  not  to  exceed  4.000  landings;  or 

(ii)  Accomplish  the  modification  of  the 
upper  nose  skin  of  the  cockpit  fuselage  in 
accordance  with  the  service  bulletin.  Prior  to 
the  accumulation  of  60,000  landings  after 
accomplishment  of  this  modification, 
perform  a  visual  inspection  of  the  upper  nose 
skin  of  the  cockpit  fuselage  in  accordance 
with  the  service  bulletin.  Repeat  the  visual 
inspection  thereafter  at  intervals  not  to 
exceed  25.000  landings. 

(2)  If  any  cracking  is  detected  and  it  is 
within  the  repair  limits  specified  in  the 
service  bulletin,  prior  to  further  flight,  repair 
the  cracked  nose  skin  in  accordance  with  the 
service  bulletin.  Prior  to  the  accumulation  of 
60,000  landings  after  accomplishment  of  this 
repair,  perform  a  visual  inspection  to  detect 
cracking  of  the  repair;  and  prior  to  further 
flight,  repair  any  cracking  found  during  this 
inspection;  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

(3)  If  any  cracking  is  detected  and  it  is 
beyond  the  repair  limits  specified  in  the 
service  bulletin,  prior  to  further  flight,  repair 
the  cracked  nose  skin  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  ACO. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 


.•Aiigeies  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Note  2:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.19/  and  21.199)  to  operate  the  airplane  tp 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  January 
10.1996. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-491  Filed  1-18-96;  8:45  am] 
BILLING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  90-CE-61-AD] 

Airworthiness  Directives;  The  New 
Piper  Aircraft,  Inc.  (Formerly  Piper 
Aircraft  Corporation)  Models  PA31T, 
PA31T1,  PA31T2,  and  PA31T3 

Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
84-08-06,  which  currently  requires  the 
following  on  certain  The  New  Piper 
Aircraft,  Inc.  (Piper)  Models  PA31T, 
PA31T1,  PA31T2,  and  PA31T3 
airplanes:  repetitively  inspecting  the 
fuselage  station  (FS)  332  bulkhead  for 
cracks,  and  reinforcing  or  replacing  the 
FS  332  bulkhead  if  cracks  are  found. 
The  Federal  Aviation  Administratidn's 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
retain  the  current  repetitive  inspections 
contained  in  AD  84-08-06,  and  would 
require  incorporating  a  stabilizer 
forward  spar  attachment  bulkhead 
reinforcement  kit  or  installing  a 
reinforced  bulkhead  assembly  as 
terminating  action  for  the  repetitive 
inspection  requirement.  The  actions 
specified  in  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  horizontal  stabilizer  and  the  aft 
fuselage  attachment  caused  by  cracks  in 
the  FS  332  bulkhead,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 


DATES:  Comments  must  be  received  on 
or  before  March  23,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  90-CE-61- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
•-.e^ween  w  a.m.  anu  4  p.m.,  Nionuay 
through  Friday,  holidays  excepted. 

Service  information  that  relates  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  m  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  90-CE-61-AD.*  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  \TRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  90-CE-61-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  F.\A  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  chcmge  exists  that  could 
eliminate  or.  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection;  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficult 
to  access:  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  Piper 
Models  PA31-350  and  PA31T3 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  The  New  Piper  Aircraft, 
Inc.;  (2)  the  Regional  Airlines 
Association  (RAA);  and  (3)  several 
operators  of  the  affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  84-08-06,  Amendment 
39-4851,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  would 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  84- 
08-06  currently  requires  the  following 
on  Piper  Models  PA31T,  PA31T1, 
PA31T2,  and  PA31T3  airplanes: 

— Repetitively  inspecting  the  fuselage 
station  (FSJ  332  bulkhead  for  cracks, 
reinforcing  the  FS  332  bulkhead 
(Piper  Kit  764-983)  if  all  cracks  found 
do  not  exceed  certain  limits,  and 
replacing  the  bulkhead  assembly  with 
a  reinforced  replacement  bulkhead 
assembly  (part  number  45583-16  or 
45583-17)  if  any  crack  is  found  that 
exceeds  certain  limits. 
Accomplishment  of  the  inspections 
required  by  AD  84-08-06  is  in 
accordance  with  Piper  Service 
Bulletin  (SB)  No.  773.  dated 
December  19,  1983;  and 
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— Allowing  for  the  provision  of 
incorporating  Piper  Kit  764-983  or 
part  number  45583-16  or  45583-17 
bulkhead  assembly  as  terminating 
action  for  the  repetitive  inspection 
requirement.  The  incorporation  of 
Piper  Kit  764-983  is  accomplished  in 
accordance  with  the  instructions 
provided  with  the  kit.  and  the 
reinforced  bulkhead  assembly 
installations  are  accomplished  in 
accordance  with  the  applicable 
maintenance  manual. 
Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  related  to  this 
subject  including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
eliminate  the  repetitive  short-interval 
inspections  required  by  AD  84-08-06, 
and  to  prevent  structural  failure  of  the 
horizontal  stabilizer  and  the  aft  fuselage 
attachment  caused  by  cracks  in  the  FS 
332  bulkhead,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of 
control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA31T, 
PA31T1.  PA31T2.  and  FA31T3 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  84- 
08-06  with  a  new  AD  that  would  (1) 
retain  the  requirement  of  repetitively 
inspecting  the  FS  332  bulkhead  for 
cracks,  reinforcing  the  FS  332  bulkhead 
(Piper  Kit  764-983)  if  any  crack  is  found 
that  does  not  exceed  certain  limits,  and 
replacing  the  bulkhead  assembly  with  a 
reinforced  bulkhead  assembly  (part 
number  45583-16  or  45583-17)  if  any 
crack  is  found  that  exceeds  certain 
limits;  and  (2)  require  incorporating  a 
stabilizer  forward  spar  attachment 
bulkhead  reinforcement  (Piper  Kit  764- 
983)  or  a  reinforced  bulkhead  assembly 
(part  number. 45583-1 6  or  45583-17)  as 
terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  inspections  would  be  in 
accordance  with  Piper  SB  No.  773A. 
dated  May  3,  1984.  The  incorporation  of 
Piper  Kit  764-983  would  be 
accomplished  in  accordance  with  the 
instructions  to  this  kit  (Revised  June  18, 
1990),  and  the  reinforced  bulkhead 
installations  would  be  accomplished  in 
accordance  with  the  applicable 
maintenance  manual. 

The  FAA  estimates  that  736  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  60  workhours  per 
airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $782  per  airplane. 


Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,225,152 
or  $4,382  per  airplane.  This  figure  is 
based  on  the  assumption  that  no 
affected  airplane  ov^mer/operator  has 
accomplished  the  proposed 
replacement. 

Piper  has  informed  the  FAA  that  parts 
have  been  distributed  to  enough 
owners/operators  to  equip  348  of  the 
affected  airplanes   Assuming  that  each 
set  of  parts  has  been  installed  on  an 
affected  airplane,  the  cost  impact  of  the 
proposed  AD  upon  U.S.  owners 
operators  of  the  affected  airplanes 
would  be  reduced  by  $1,524,936  from 
$3,225,152  to  $1,700,216. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  The  FAA  believes  that  a  large 
number  of  the  remaining  388  affected 
airplanes  (736  affected  airplanes — 348 
sets  of  parts  distributed)  that  would  be 
affected  by  the  proposed  modification 
AD  are  operated  in  various  types  of  air 
transportation.  This  includes  scheduled 
passenger  service,  air  cargo,  and  air  taxi. 

The  proposed  AD  allows  600  hours 
time-in-service  (TIS)  after  the  efTective 
date  of  the  proposed  AD  before 
mandatory  accomplishment  of  the 
design  modification.  The  average 
utilization  of  the  fieet  for  those 
airplanes  in  air  transportation  is 
between  25  to  40  hours  TIS  per  week. 
Based  on  these  figures,  operators  of 
commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  four  to  six  months  after  the 
proposed  AD  would  become  effective. 
For  private  owners,  who  typically 
operate  between  100  to  200  hours  TIS 
per  year,  this  would  allow  three  to  six 
years  before  the  proposed  modification 
would  be  mandatory. 

The  FAA  established  the  600  hours 
TIS  replacement  compliance  time  based 
on  its  engineering  evaluation  of  the 
problem.  Among  the  issues  looked  at  in 
this  engineering  evaluation  were 
analysis  of  service  difficulty  reports,  the 
difficulty  level  of  the  inspection,  and 
how  critical  the  situation  would  be  if 
cracks  occurred  in  the  subject  area 
despite  accomplishment  of  the 
repetitive  inspections. 

Usually,  the  FAA  establishes  the 
mandatory  design  modification 
compliance  time  on  AD's  affecting  aging 
commuter-class  airplanes  upon  the 
accumulation  of  a  certain  number  of 
hours  TIS  on  the  airplane.  For  this 
action,  the  FAA  is  proposing  to  mandate 
the  modification  for  all  operators 
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"within  the  next  600  hours  TIS  after  the 
effective  date  of  this  AD."  The  total  TIS 
levels  of  the  airplane  fleet  vary  from 
under  1.000  hours  TIS  to  over  5,000 
hours  TIS,  and  annual  accumulation 
rates  vary  from  50  hours  TIS  to  over 
1,000  hours  TIS.  Establishing  a  long- 
term  set  compUance  lime  of  hours  TIS 
accumulated  on  Piper  Models  PA31T, 
PA31T1,  PA31T2,  and  PA31T3 
airplanes  (such  as  5,000  hours  TIS) 
would  impose  the  undue  burden  on  the 
manufacturer  of  having  to  maintain  a 
supply  of  replacement  parts  for  the 
entire  fleet  when  many  airplanes  in  the 
fleet  may  never  reach  this  compliance 
time. 

Instead,  the  FAA  believes  that  Piper 
should  maintain  parts  for  several  years; 
in  this  case  about  six  years  to  allow  low- 
usage  airplanes  time  to  accumulate  the 
600  hours  after  the  effective  date  of  the 
AD.  The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  rule 
provides  the  level  of  safety  required  for 
commuter  air  service  while  still 
minimizing  the  impact  on  the  private 
airplane  owners  of  Piper  Models  PA31T. 
PA31T1,  PA31T2.  and  PA31T3 
airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR.  11034.  February  26, 1979);  and  (3) 
if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES.  I 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  AnutKinit-nt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  (FR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  USC  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
84-08-06,  Amendment  39-4851,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc.  (formerly  Piper 
Aircraft  Corporation):  Docket  No.  90- 
CE-61-AD.  Supersedes  AD  84-08-06, 
Amendment  39--1851. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  either  Piper  Kit 
764-983  (stabilizer  forward  spar  attachment 
bulkhead  reinforcement)  incorporated  at 
Fuselage  Station  (FS)  332  or  have  a  part 
number  (P/N)  45583-16  or  P/N  45583-17 
bulkhead  assembly  installed: 


Models 


PA31T  . 
PA31T1 

PA31T2 
PA31T3 


Serial  No. 


through        31T- 


31 T- 
and 

31 T- 


31 T- 


31T-7400002 
8120104. 

31T-7804001         through 
8104101,      31T-8304003, 
31T-1 104004      through 
1104007. 

31 T-81 66001         through 
8166032,  31  T-81 66034  through 
31T-S166065,  31T-ei66067 

through  31  T-81 66071,  and  31 T- 
8166073  through  31T-8166075. 

31T-8275001,  31T-8275003 

through  31T-8275012.  31 T- 
8275014  through  31T-8275017, 
31T-6275025.  and  31T-8375001 
through  31 T-8375005. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  of  the 
horizontal  stabilizer  and  the  aft  fuselage 
attachment  caused  by  cracks  in  the  FS  332 
bulkhead,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 


(a)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  84-08-06),  and 
thereafter  at  intervals  not  to  exceed  200  hours 
TIS  until  the  modification  required  by 
paragraph  (c),  (d),  or  (e)  of  this  AD  is 
incorporated,  inspect  (using  dye  penetrant 
methods)  the  FS  332  bulkhead  for  cracks. 
Accomplish  the  inspections  in  accordance 
with  the  INSTRUCTIONS  section  of  Piper 
Service  Bulletin  No.  773A,  dated  Mav  3. 
1984. 

(b)  The  initial  dye  penetrant  inspection 
type  must  be  utilized  for  all  future  repetitive 
inspections.  Dye  penetrant  inspection  types 
consist  of  Type  I:  fluorescent;  Type  II:  noH- 
fluorescent  or  visible  dye;  and  Type  HI:  dual 
sensitivity. 

(c)  If  cracks  are  found  during  any  of  the 
insp>ections  required  in  paragraph  (a)  of  this 
AD  and  no  crack  exceeds  the  limitations 
specified  in  Piper  SB  No.  773A,  dated  May 
3, 1984,  prior  to  further  flight,  repair  the 
cracks  in  accordance  with  Piper  SB  No. 
773A,  dated  May  3, 1984,  and  reinforce  the 
FS  332  bulkhead  by  incorporating  Piper  Kit 
764-983  in  accordance  with  the  instructions 
to  Piper  Kit  764-983,  Revised  June  18,  1990. 

(d)  If  cracks  are  found  during  any  of  the 
inspections  required  in  paragraph  (a)  of  this 
AD  and  any  crack  exceeds  the  limitations 
specified  in  Piper  SB  No.  773A,  dated  May 
3, 1984,  prior  to  further  flight,  replace  the 
bulkhead  assembly  with  a  reinforced 
bulkhead  assembly,  P/N  45583-16  or  P/N 
45583-17.  Accomplish  this  replacement  in 
accordance  with  the  applicable  maintenance 
manual. 

(e)  Upon  the  accomplishment  of  the  third 
repetitive  inspection  required  by  this  AD 
(600  hours  TIS  after  the  effective  date  of  this 
AD),  unless  already  accomplished  as 
required  by  paragraph  (c)  or  (d)  of  this  AD, 
accomplish  one  of  the  following,  as 
applicable: 

(1)  If  cracks  are  found  and  no  crack 
exceeds  the  limitations  sp)ecified  in  Piper  SB 
No.  773A.  dated  May  3,  1984,  repair  the 
cracks  in  accordance  with  Pif>er  SB  No. 
773A,  dated  May  3. 1984,  and  reinforce  the 
FS  332  bulkhead  by  incorporating  Piper  Kit 
764-983  in  accordance  with  the  instructions 
to  Piper  Kit  764-983,  Revised  June  18, 1990; 

(2)  If  cracks  are  found  and  any  crack 
exceeds  the  limitations  specified  in  Piper  SB 
No.  773A,  dated  May  3. 1984,  replace  the 
bulkhead  assembly  with  a  reinforced 
bulkhead  assembly,  P/N  45583-16  or  P/N 
45583-17,  in  accordance  with  the  applicable 
maintenance  manual;  or 

(3)  If  no  cracks  are  found,  either  reinforce 
the  FS  332  bulkhead  by  incorporating  Pip>er 
Kit  764—983  in  accordance  with  the 
instructions  to  Piper  Kit  764-983.  Revised 
June  18, 1990:  or  replace  the  bulkhead 
assembly  with  a  reinforced  bulkhead 
assembly,  P/N  45583-16  or  P/N  45583-17,  in 
accordance  with  the  applicable  maintenance 
manual. 

(f)  Incorporating  Piper  Kit  764-983  or 
installing  reinforced  bulkhead  assemblv.  P/N 
45583-16  or  P/N  45583- 17,  as  required  by 
paragraphs  (c)  and  (d)  or  (e)  of  this  AD  is 
considered  terminating  action  for  the 
repetitive  insp)ection  requirement  of  this  AD. 
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1^  opr-t  mi  Tiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (AGO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337  2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Note  3:  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  84-08-06 
(superseded  by  this  action)  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

(i)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  The  New  Pijjer 
Aircraft,  Inc..  2926  Pioer  Drive,  Vero  Beach. 
Florida  32960;  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(j)  This  amendment  supwrsedes  AD  84-08- 
06.  Amendment  39-4851. 

Issued  in  Kansas  City,  Missouri,  on  January 
10,  1996. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  96-485  Filed  1-18-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-NM-233-AD] 

Airworthiness  Directives;  Transport 
Category  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
transport  category  airplanes,  that 
currently  requires  installation  of 
placards  prohibiting  smoking  in  the 
lavatory  and  disposal  of  cigarettes  in  the 
lavatory  waste  receptacles; 
establishment  of  a  procedure  to 
announce  to  airplane  occupants  that 
smoking  is  prohibited  in  the  lavatories; 
installation  of  ashtrays  at  certain 
locations;  and  repetitive  inspections  to 
ensure  that  lavatory  waste  receptacle 
doors  operate  correctly.  That  AD  also 


provides  for  an  alternative  action 
regarding  the  requirement  to  install 
specific  placards  at  certain  locations. 
That  AD  was  prompted  by  fires  occuring 
in  lavatories,  which  were  caused  by, 
among  other  things,  the  improper 
disposal  of  smoking  materials  in 
lavatory  waste  receptacles.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  such  fires.  This  action  would 
allow  dispatch  relief  in  the  event  a 
lavatory  door  ashtray  is  luiasiag. 
DATES:  Comments  must  be  received  by 
March  12,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
233-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2113;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  steunped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-233-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-233-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  26,  1995,  the  FAA  issued 
AD  74-08-09  Rl,  amendment  3^9214 
(60  FR  21429,  May  2.  1995),  which  is 
applicable  to  all  transport  category 
airplanes.  That  AD  revised  AD  74^8- 
09,  which  required  installation  of 
placards  prohibiting  smoking  in  the 
lavatory  and  disposal  of  cigarettes  in  the 
lavatory  waste  receptacles; 
estabUshment  of  a  procedure  to 
announce  to  airplane  occupants  that 
smoking  is  prohibited  in  the  lavatories; 
installation  of  ashtrays  at  certain 
locations;  and  repetitive  inspections  to 
ensure  that  lavatory  waste  receptacle 
doors  operate  correctly.  The  revised  AD 
continues  to  require  those  actions. 
Additionally,  the  revised  AD  provides 
for  an  alternative  action  regarding  the 
requirement  to  install  specific  placards 
at  certain  locations.  The  original  AD 
was  prompted  by  fires  occuring  in 
lavatories,  which  were  caused  by, 
among  other  things,  the  improper 
disposal  of  smoking  materials  in 
lavatory  waste  receptacles.  The 
requirements  of  that  AD  are  intended  to 
prevent  such  fires. 

Since  the  issuance  of  that  AD,  the  Air 
Transport  Association  (ATA)  of 
America,  on  behalf  of  its  members,  filed 
a  petition  for  exemption  from  certain 
requirements  of  AD  74-08-09  Rl.  In  its 
petition  for  exemption,  the  ATA 
requested  that  the  FAA  allow  the 
external  cabin  lavatory  door  ashtrays  to 
be  removed  or  missing  on  air  carrier 
airplanes  on  which  smoking  is 
prohibited  or  on  flights  during  which 
smoking  is  prohibited.  The  FAA  denied 
that  petition  on  the  basis  of  reports 
indicating  that  smoking  still  occurs  on 
these  flights.  As  an  example,  66 
violations  of  the  smoking  ban  were 
recorded  on  air  carriers  operating  under 
part  121  of  the  Federal  Aviation 
Regulations  (14  CFR  part  121)  between 
January  1,  1995,  and  August  17,  1995. 
Consequently,  on  October  19,  1995,  the 
ATA  filed  a  petition  for  reconsideration 
of  the  denial  of  its  petition  for 
exemption. 

In  support  of  its  petition  for 
reconsideration,  the  ATA  states  that 


UMI 


violations  of  the  smoking  ban  should  be 
put  into  perspective.  The  ATA  points 
out  that  U.S.  airlines  carried  over  300 
miUion  passengers  and  performed 
approximately  4.5  million  departures 
during  that  period.  Further,  while  the 
data  presented  by  the  FAA  indicate  that 
illegal  infiw}uent  smoking  does  occur, 
no  supporting  documentation  was 
provided  to  explain  the  specific 
circumstances  regarding  these  instances 
(for  example,  where  the  violations 
occurred  (i.e..  inside  the  cabin  lavatory, 
in  the  passenger  seat,  or  in  the  aisle), 
and  what  corrective  action  was  taken  by 
the  flight  attendants  to  remedy  the 
situation].  The  ATA  contends  that, 
without  such  information,  these 
violations  cannot  be  put  into  proper 
context  or  serve  as  the  basis  for  denial 
of  its  petition  for  exemption. 

The  ATA  adds  that,  although  the  FAA 
contends  in  its  denial  that  the  external 
cabin  lavatory  door  ashtrays  serve  a 
safety  function,  the  ATA  believes  the 
presence  of  those  ashtrays  serves  as  an 
open  invitation  for  passengers  to  smoke 
in  certain  areas  of  the  airplane.  The 
ATA  states  that  continuing  to  require 
the  presence  of  a  lavatory  door  ashtray 
is  inexplicable  in  view  of  the  FAA's 
approval  of  the  removal  of  passenger 
seat  ashtrays.  The  ATA  considers  that 
the  required  installation  of  smoke 
detectors  and  trash  receptacle  fire 
extinguishers  provide  effective  safety 
measures  with  regard  to  the  lavatory. 

The  ATA  contends  that  the 
introduction  of  the  domestic  smoking 
ban  and  widespread  compliance  with 
that  ban  have  made  the  requirement  for 
a  lavatory  door  ashtray  unnecessary. 
The  ATA  indicates  that  this  requirement 
has  imposed  unjustifiable  flight  delays 
and  cancellations  upon  the  travelling 
and  shipping  public.  For  example,  one 
operator,  which  flies  short  segments, 
has  experienced  numerous  delays  and 
cancellations  due  to  the  requirement; 
yet,  the  operator  has  reported  no 
passenger  violations  since  the  smoking 
ban  was  imposed.  The  ATA  adds  that 
the  domestic  smoking  ban  is  well 
known  among  the  travelling  public. 
Further,  pre-departure  briefings  given 
by  flight  attendants,  seat  back  safety 
cards,  continuously  lit  "No  Smoking" 
placards,  and  the  introduction  of  the 
smoking  ban  on  international  flights  by 
some  carriers  all  reinforce  the  smoking 
prohibition. 

As  an  alternative  to  eliminating  the 
requirement  for  an  external  lavatory 
door  ashtray,  the  ATA  suggests  that  the 
FAA  develop  policy  to  allow  dispatch 
relief  for  operators  in  the  event  an 
ashtray  is  missing.  The  ATA  beUeves 
that  not  allowing  relief  for  AD- 
mandated  systems  is  warranted  in  the 
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majority  of  cases,  but  that  it  is  apparent 
that  application  of  that  guideline  is  not 
justified  in  this  case.  The  ATA  states 
that  the  FAA  defines  passenger 
convenience  items  as  "those  items 
related  to  passenger  convenience, 
comfort  or  entertainment  such  as,  but 
not  limited  to.  galley  equipment,  movie 
equipment,  ashtrays,  stereo  equipment, 
and  overhead  reading  lamps,  etc."  (The 
ATA  provides  no  citation  for  this 
definition.)  The  ATA  adds  that  certain 
FAA  orders  specify  that  passenger 
convenience  items  do  not  have  fixed 
repair  intervals.  The  ATA  concludes 
that  the  FAA  has  categorized  the 
passenger  seat  ashtray  as  a  passenger 
convenience  item  and  the  cabin  lavatory 
door  ashtray  as  a  safety  requirement  (per 
AD  74-08-09  Rl). 

The  FAA  does  not  concur  with  the 
ATA's  request  to  allow  the  external 
cabin  lavatory  door  ashtrays  to  be 
removed  or  missing  on  air  carrier 
airplanes  on  which  smoking  is 
prohibited  or  on  flights  during  which 
smoking  is  prohibited.  Although  the 
FAA  only  cited  66  reports  of  smoking 
on  air  carriers  on  which  smoking  is 
banned  or  on  flights  during  which 
smoking  is  prohibited,  it  is  evident  from 
these  reports  that  smoking  still  occurs 
where  prohibited.  Such  smoking  could 
pose  a  fire  hazard  to  the  airplane.  The 
FAA  finds  that  installing  smoke 
detectors  and  trash  receptacle  fire 
extinguishers,  as  discussed  by  the 
commenter,  would  only  provide  a 
means  of  detecting  and  extinguishing  a 
fire.  However,  the  intent  of  this 
proposed  AD  is  to  prevent  a  fire  hazard 
from  occurring.  The  FAA  finds  that  the 
requirement  for  an  ashtray  on  or  near 
the  lavatory  door  provides  a  disposal 
location  for  cigarettes  (or  other  smoking 
materials),  and  thereby  ensures  there  is 
a  place  to  dispose  of  smoking  material 
in  the  event  the  smoking  ban  is  not 
adhered  to.  Additionally,  the 
installation  of  a  lavatory  door  ashtray 
ensures  that  uninformed  persons  who 
find  themselves  with  hghted  smoking 
materials  on  the  airplane  vnll  have  an 
obvious  location  to  dispose  of  smoking 
material  before  entering  the  lavatory.  " 

While  the  smoking  ban  is 
undoubtedly  a  positive  feature  that  may 
contribute  to  safety,  the  FAA  has 
determined  that  it  does  not  present  an 
acceptable  level  of  safety  equivalent  to 
that  addressed  by  the  requirement  for 
installation  of  an  external  lavatory  door 
ashtray.  Therefore,  the  FAA  considers 
that  requirement  necessary  to  ensure 
adequate  fire  protection  aboard 
transport  category  airplanes. 

The  FAA  acknowledges  that  the 
Master  Minimum  Equipment  List 
(MMEL)  contains  a  definition  of 


passenger  convenience  items  that 
includes  ashtrays  among  those  items. 
However,  the  commenter's  assertion 
that  the  FAA  categorizes  ashtrays  as 
passenger  convenience  items  is 
incorrect.  The  FAA  intends  to  address 
this  issue  in  an  action  apart  from  this 
proposed  AD.  Ashtrays,  including 
passenger  seat  ashtrays,  are  required 
equipment  on  most  airplanes.  The  FAA 
has  made  a  finding  that  if  certain 
additional  conditions  are  met,  the 
ashtrays  may  be  removed  fi'om  the  seats; 
however,  part  of  that  finding  is  based  on 
the  requirement  that  external  lavatory 
door  ashtrays  be  installed. 

However,  in  light  of  the  economic 
burden  the  requirement  for  installation 
of  a  lavatory  door  ashtray  may  place  on 
certain  operators,  the  FAA  finds  that 
dispatch  relief  may  be  permitted  for  a 
period  of  10  days,  provided  that  no 
more  than  one  lavatory  door  ashtray  is 
missing  from  the  airplane.  For  airplanes 
on  which  only  one  lavatory  door  ashtray 
is  installed,  dispatch  relief  may  be 
permitted  for  a  period  of  3  days  if  the 
lavatory  door  ashtray  is  missing. 
Paragraph  (d)  has  been  included  in  this 
proposed  rule  to  allow  such  dispatch 
relief 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type,  design,  the  proposed  AD  would 
revise  AD  74-08-09  Rl  to  continue  to 
require  installation  of  placards 
prohibiting  smoking  in  the  lavatory  and 
disposal  of  cigarettes  in  the  lavatory 
waste  receptacles;  establishment  of  a 
procedure  to  announce  to  airplane 
occupants  that  smoking  is  prohibited  in 
the  lavatories;  installation  of  ashtrays  at 
certain  locations;  and  repetitive 
inspections  to  ensure  that  lavatory 
waste  receptacle  doors  operate  correctly. 
This  AD  also  would  continue  to  provide 
for  an  alternative  action  regarding  the 
requirement  to  install  specific  placards 
at  certain  locations.  In  addition,  this  AD 
would  allow  dispatch  rehef  in  the  event 
a  lavatory  door  ashtray  is  missing. 

Since  this  action  only  provides  for  an 
alternative  method  of  complying  with 
an  existing  rule,  it  does  not  add  any  new 
additional  economic  burden  on  affected 
operators.  The  current  costs  associated 
with  this  proposed  AD  are  reiterated 
below  for  the  convenience  of  affected 
operators. 

The  costs  associated  with  the 
currently  required  placard  installations 
entail  approximately  1  work  hour  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  The  cost  of  required 
parts  is  negligible.  Based  on  these 
figures,  the  total  cost  impact  of  the 
installation  requirements  of  the 
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proposed  AD  on  U.S.  operators  is 
estimated  to  be  $60  per  airplane. 

The  costs  associated  with  the 
currently  required  inspections  entail 
approximately  1.5  work  hours  per 
airplane  per  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  inspection  requirements  of  this 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $90  per  airplane  per 
inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  amo"ng  the 
various  levels  of  goverrunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9214  (60  FR 
21429.  May  2,  1995).  and  by  adding  a 
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new  airworthiness  directive  (.-VU),  to 
read  as  follows: 

Transport  Category  Aircraft:  Docket  95-NM- 
233-AD.  Revises  AD  74-08-O9  Rl. 
Amendment  39-9214. 

Applicability:  All  transport  category 
airplanes,  certificated  in  any  category,  that 
have  one  or  more  lavatories  equipped  with 
paper  or  linen  waste  receptacles. 

Note  1:  The  following  is  a  partial  list  of 
aircraft,  some  or  all  models  of  which  are  type 
certificated  in  the  transport  ratBcory  and 
have  lavatories  equipped  with  pa[>er  or  linen 
waste  receptacles: 
Aerospatiale  Models  ATR42  and  ATR72 

series  airplanes; 
Airbus  Models  A300.  A310,  A30(>-600.  A320, 

A330,  and  A340  series  airplanes; 
Boeing  Models  707,  720.  727,  737,  747.  757, 

and  767  series  airplanes; 
Boeing  Model  B-377  airplanes; 
British  Aircraft  Models  BAG  1-11  series, 

BAe-146  series,  and  ATP  airplanes; 
CASA  ModeLC-212  series  airplanes; 
Convair  Models  CV-580.  600.  640.  880,  and 

990  series  airplanes; 
Convair  Models  240.  340.  and  440  series 

airplanes; 
Curtiss-Wright  Model  CW  46; 
de  HaviUand  Models  DHC-7  and  DHC-8 

series  airplanes; 
Fairchild  Models  F-27  and  C-82  series 

airplanes; 
Fairchild-Hiller  Model  FH-227  series 

airplanes; 
Fokker  Models  F27  and  F28  series  airplanes; 
Grumman  Model  G-159  series  airplanes; 
Gulfstream  Model  1159  series  airplanes; 
Hawker  Siddeley  Model  HS-748; 
Jetstream  Model  4101  airplanes; 
Lockheed  Models  L-1011,  L-188.  L-1049, 

and  382  series  airplanes; 
Martin  Model  M-404  airplanes; 
McDonnell  Douglas  Models  DG-3,  -4.  -6,  -7, 

-8,  -9,  and  -10  series  airplanes;  Model 

MD-88  airplanes;  and  Model  MD-11  series 

airplanes; 
Nihon  Model  YS-11; 
Saab  Models  SF340A  and  SAAB  340B  series 

airplanes; 
Short  Brothers  and  Harlin  Model  SC-7  series 

airplanes; 
Short  Brothers  Models  SD3-30  and  SD3-60 

series  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  fires  that  could  result 
from  smoking  materials  being  dropped  into 
lavatory  pap>er  or  linen  waste  receptacles, 
accomplish  the  following: 

(a)  Within  60  days  after  August  6. 1974  (the 
effective  date  of  AD  74-08-09,  amendment 
39-1917),  ot  before  the  accumulation  of  any 
time  in  service  on  a  new  production  aircraft 
after  delivery,  whichever  occurs  later,  except 
that  new  production  aircraft  may  be  flown  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  a  base  where 
compliance  may  be  accomplished, 
accomplish  the  requirements  of  paragraphs 
(a)(1)  and  {a)(2)  of  this  AD. 

(1)  Install  a  placard  either  on  each  side  of 
each  lavatory  door  over  the  door  knob,  or  on 
each  side  of  each  lavatory  door,  or  adjacent 


10  each  side  of  each  lavatory  door.  Tut- 
placards  must  either  contain  the  legible 
words,  "No  Smoking  in  Lavatory"  or  "No 
Smoking;"  or  contain  "No  Smoking" 
symbology  in  lieu  of  words;  or  contain  both 
wording  and  symbology;  to  indicate  that 
smoking  is  prohibited  in  the  lavatory.  The 
placards  must  be  of  sufficient  size  and 
contrast  and  be  located  so  as  to  be 
conspicuous  to  lavatory  users.  And 

(2)  Install  a  placard  on  or  near  each 
lavatory  paper  or  linen  waste  disposal 
receptacle  door,  containing  the  legible  words 
or  symbology  indicating  "No  Cigarette 
Disposal." 

(b)  Within  30  days  after  August  6, 1974, 
establish  a  procedure  that  requires  that  no 
later  than  a  time  immediately  after  the  "No 
Smoking"  sign  is  extinguished  following 
takeoff,  an  announcement  be  made  by  a 
crewmember  to  inform  all  aircraft  occupants 
that  smoking  is  prohibited  in  the  aircraft 
lavatories;  except  that,  if  the  aircraft  is  not 
equipped  with  a  "No  Smoking"  sign,  the 
required  procedure  must  provide  that  the 
announcement  be  made  prior  to  each  takeoff. 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Within  180  days  after  August  6, 
1974.  or  before  the  accumulation  of  any  time 
in  service  on  a  new  production  aircraft, 
whichever  occurs  later,  except  that  new 
production  aircraft  may  be  flown  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  a  base  where 
compliance  may  be  accomplished,  install  a 
self-contained,  removable  ashtray  on  or  near 
the  entry  side  of  each  lavatory  door.  One 
ashtray  may  serve  more  than  one  lavatory 
door  if  the  ashtray  can  be  seen  readily  from 
the  cabin  side  of  each  lavatory  door  served. 

(d)  The  airplane  may  be  operated  for  a 
period  of  10  days  with  a  lavatory  door 
ashtray  missing,  provided  that  no  more  than 
one  such  ashtray  is  missing.  For  airplanes  on 
which  only  one  lavatory  door  ashtray  is 
installed,  the  airplane  may  be  operated  for  a 
period  of  3  days  if  the  lavatory  door  ashtray 
is  missing.  This  AD  permits  a  lavatory 
ashtray  to  be  missing,  although  the  FAA- 
approved  Master  Minimum  Equipment  List 
(MMEL)  may  not  allow  such  provision.  In 
any  case,  the  provisions  of  this  AD  prevail. 

(e)  Within  30  days  after  August  6. 1974. 
and  thereafter  at  intervals  not  to  exceed  1,000 
hours  time-in-service  ft^m  the  last 
inspections,  accomplished  the  following: 

(1)  Inspect  all  lavatory  pap>er  and  linen 
waste  receptacle  enclosure  access  doors  and 
disposal  doors  for  proper  operation,  fit, 
sealing,  and  latching  for  the  containment  of 
possible  trash  fires. 

(2)  Correct  all  defects  found  during  the 
insf>ections  required  by  paragraph  (e)(1)  of 
this  AD. 

(f)  Upon  the  request  of  an  operator,  the 
FAA  Principal  Maintenance  Inspector  may 
adjust  the  1,000-hour  repetitive  inspection 
interval  specified  in  paragraph  (e)  of  this  AD 
to  permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  data  to  justify  the  requested 
change  in  the  inspection  interval. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


UMI 


21.197  and  21.199)  to  operate  the  an  pidiitf  lo 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  )anuary 
10, 1996.  I 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-493  Filed  1-18-96;  8:45  am] 
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14  CFR  Chapterll 

[Docket  No.  OST-96-993;  Notice  96-1] 

RIN  2105-AC36 

TIcketless  Travel:  Passenger  Notices 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Request  for  Comments. 

SUMMARY:  The  Department  is  seeking 
comment  on  passenger  notice 
requirements  as  applied  to  ticketless  air 
travel.  This  action  is  taken  on  the 
Department's  initiative. 
DATES:  Comments  on  the  issues 
discussed  in  this  document  should  be 
received  by  March  19,  1996.  Late-filed 
comments  will  be  considered  to  the 
e.xtent  practicable. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Docket  No.  OST-96-993, 
Room  PL-401,  Department  of 
Transportation.  400  Seventh  Street  SW. 
Washington.  DC  20590.  For  the 
convenience  of  persons  who  will  be 
reviewing  the  docket,  it  is  requested  that 
commenters  provide  an  original  and 
three  copies  of  their  comments. 
Comments  can  be  inspected  from  9:00 
a.m.  to  5:00  p.m.  Commenters  who  wish 
the  receipt  of  their  comments  to  be 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date-stamp  the  postcard  and  mail  it  to 
the  commenter.  Comments  should  be  on 
8V2  by  11  inch  white  paper  using  dark 
ink  and  should  be  without  tabs  and 
unbound. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Kelly,  Aviation  Consumer  Protection 
Division,  Office  of  Aviation 
Enforcement  and  Prticeedings,  Office  of 
the  General  Counsel,  Department  of 
Transportation,  400  Seventh  Street  SW. 
Room  10405,  Washington.  DC  20590, 
telephone  (202)  366-5952. 

SUPPLEMENTARY  INFORMATION: 

Background 

Various  EX)T  regulations  require  U.S. 
and  foreign  air  carriers  to  provide 
consumer  notices  on  or  with  passenger 
tickets.  These  notices  provide 
information  about  protections  afforded 


by  federal  regulations,  limitations  on 
carrier  liability,  and  contract  terms  that 
passengers  may  not  otherwise  be  aware 
of.  These  ticket  notice  requirements  are 
listed  below. 

Subject/Source  (14  CFR) 

Oversales — §250.11 

Domestic  baggage  liability — §  254.5 

International  baggage  liability — 

§221.176 
Domestic  contract  of  carriage  terms — 

§253.5 
Terms  of  electronic  tariff 

(international)— §  221.177(b) 
Refund  penalties  (domestic) — §  253.7 
Fare  increases  (international) — 

§221.174 
Death/injury  liability  limits 
(international) — §  221.175 
Over  the  past  few  years,  a  number  of 
airlines  have  begun  selling  air  service    . 
with  "ticketless  travel,"  also  knoviTi  as 
"electronic  ticketing."  Under  this 
concept  a  passenger  or  travel  agent  calls 
the  airline,  makes  a  reservation  and 
purchases  the  transportation  during  the 
call,  typically  by  credit  card.  No 
"ticket."  as  that  document  has 
traditionally  been  configured,  is  issued. 
Instead,  the  passenger  is  orally  given  a 
confirmation  number  and/or  is  sent  a 
wnritten  itinerary.  Upon  checking  in  at 
the  airport  the  passenger  simply 
provides  his  or  her  name,  furnishes 
identification,  and  is  given  a  boarding 
pass  or  other  document  that  is  used  to 
gain  access  to  the  aircraft. 

The  Department  of  Transportation 
supports  the  development  of  ticketless 
travel.  The  process  has  the  potential  to 
reduce  carrier  and  agent  costs,  and 
thereby  costs  to  consumers,  and  to  make 
air  transportation  easier  to  purchase.  At 
the  same  time,  the  Department  has  been 
concerned  that  necessarj'  information  in 
the  passenger  notices  described  above 
be  provided  to  all  passengers  in  a 
ticketless  environment  at  a  time  and  in 
a  manner  that  makes  the  information 
useful.  A  number  of  carriers  that  offer 
ticketless  travel  have  approached  the 
Department  and  asked  what  procedures 
we  would  find  to  be  acceptable  in  this 
area.  In  response,  we  have  pointed  out 
the  importance  of  providing  the  same 
general  level  and  timeliness  of  notice 
that  is  presently  required  for 
traditionally-ticketed  passengers,  as 
indicated  in  the  discussion  that  follows. 
As  far  as  we  are  aware,  virtually  all 
carriers  that  offer  ticketless  travel  are 
providing  those  notices  in  the  maimer 
and  at  the  time  that  we  have 
recommended. 

We  realize  that  this  is  a  dynamic  area 
of  air  transportation.  We  are  publishing 
this  Federal  Register  notice  in  order  to 
seek  comment  on  all  aspects  of  the  issue 


of  consumer  notices  in  a  LickelJess  air 
travel  environment  so  that  unnecessary 
documentation  burdens  can  be 
eliminated,  consistent  with  providing 
needed  information  to  consumers  in  a 
timely  fashion. 

Discussion 

At  the  time  that  the  various  passenger 
notice  requirements  described  above 
were  issued,  all  passengers  received 
tickets.  It  appears  that  the  ticket  was 
chosen  as  the  means  for  conveying 
required  consumer  information  simply 
because  tickets  were  a  universally- 
available  medium  for  documenting  the 
carrier/passenger  contract  of  carriage 
and  providing  notice  in  writing  to 
individual  passengers.  We  have  found 
no  evidence  that  the  use  of  the  word 
"ticket"  in  these  notice  rules 
contemplated  that  only  airline 
passengers  who  receive  traditional 
tickets  are  able  and  entitled  to  benefit 
from  the  information  in  these  notices. 

Indeed,  there  is  ample  evidence  that 
these  notice  requirements  were  enacted 
in  order  to  provide  important 
information  to  all  airline  passengers.  In 
issuing  a  rule  requiring  a  ticket  notice 
disclosing  baggage  liability  limits,  the 
Civil  Aeronautics  Board  noted: 

As  we  stated  in  EDR-182,  inadequate 
knowledge  by  the  traveling  public  of  the 
limits  on  liability  for  loss  of  or  damage  to 
baggage  has  been  a  recurring  source  of 
consumer  complaints  and  this  continues  to 
be  the  case.  (Tjhe  Board  has  determined  that 
the  traveling  public  is  entitled  to  effective 
notice  of  both  Warsaw  Convention  and  other 
baggage  liability  limitations.  IER-691  issued 
August  24.  1971;  36  FR  17034.] 

In  1977  the  Board  issued  a  rule 
requiring  a  ticket  notice  disclosing 
overbooking  practices.  The  agency 
stated: 

*   *   *  while  we  find  nothing  unlawful  in 
a  carrier's  attempt  to  insulate  itself  against  a 
common  law  action  of  fraudulent 
misrepresentation  by  filing  a  tariff  rule,  such 
carrier  and  its  agents  should  be  required  to 
provide  the  passenger  with  actual  notice  of 
its  overbooking  practices.  Although,  as  the 
carriers  p>oint  out,  a  passenger  may  be  legally 
presumed  to  have  knowledge  of  a  carrier's 
tariffs,  it  is  clearly  unrealistic  to  expect 
passengers  to  have  actual  knowledge  of  the 
contents  of  tariffs.  [ER-987  issued  February 
28,  1977;  42  FR  12420.) 

In  1982,  as  domestic  tariffs  were  being 
phased  out,  the  Board  issued  a  rule 
permitting  carriers  to  continue  to 
incorporate  terms  by  reference  into 
contracts  with  passengers,  as  they  had 
with  tariffs,  but  requiring  a  ticket  notice 
disclosing  the  existence  of  the 
incorporated  terms.  The  nde  also 
required  specific  notice  of  certain  terms 
affecting  the  refundability  of  the  fare. 
The  Board  stated  that  it  wanted  to: 
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•   *   •  nnake  suTB  thai  the  iTdveung  public 
are  able  to  find  out  the  terras  they  are 
"buying  into"  whenever  they  purchase  an 
airline  ticket,  so  that  they  can  make  an 
informed  choice  of  carrier,  class  and  flight, 
and  protect  themselves  (for  example,  by 
buying  extra  insurance)  against  undesired 
risks  •   *   *  This  rule  is  intended  to  alert 
passengers,  and  prospective  passengers,  that 
important  terms  are  incorporated  in  ticket 
contracts*   *   *  [ER-1 302  issued  September 
27, 1982;  47  FR  52134:  14  CFR  Part  253.) 

One  of  the  primary  concerns  of 
airlines  at  the  time  that  the  rule 
pennitting  continued  incorporation  of 
contract  terms  (14  CFR  Part  253)  was 
adopted  was  the  possibility  of  being 
subjected  to  widely  divergent  standards 
involving  notice  of  contract  terms  by  the 
courts  of  many  different  states  which 
might  have  jurisdiction  over  their 
contracts.  Part  253  preempts  state  courts 
from  involvement  in  the  issue  of  notice 
of  contract  terms,  so  long  as  carriers 
comply  with  its  provisions.  Presumably, 
carriers  that  offer  ticketless  travel  want 
to  incorporate  contract  terms  by 
reference  and  take  advantage  of  liability 
limitations  to  the  same  extent  as  carriers 
that  issue  tickets.  However,  it  is  open  to 
question  whether  courts  will  view  a 
carrier's  contract  of  carriage  to  be 
enforceable  by  a  carrier  if  a  consumer 
does  not  receive  timely  written  notice  of 
its  applicability  to  the  air  transportation 
being  purchased.  At  this  point,  we 
continue  to  believe  that  Part  253  strikes 
a  balance  between  the  Department's 
responsibility  to  protect  consumers  and 
its  desire  to  allow  airlines  the  maximum 
flexibility  possible  for  their  business 
decisions.  Accordingly,  for  the  same 
reasons  that  were  cited  when  the  part 
253  disclosure  rules  were  enacted,  both 
carriers  and  passengers  could  face 
increased  risks  if  notice  of  the 
incorporated  contract  of  carriage  terms 
were  not  to  be  provided  to  ticketless 
passengers  in  a  timely  fashion.  We  seek 
comment  on  whether  carriers  selling 
ticketless  travel  expect  that  their 
respective  contracts  of  can-iage  will 
apply  to  the  purchased  transportation. 
We  also  seek  comment  on  the  costs  and 
the  benefits  of  providing  notice  of  any 
incorporated  contract  of  carriage  terms 
to  ticketless  passengers  within  a  few 
days  after  the  purchase  transaction,  and 
the  methods  by  which  this  could  be 
accomplished.  In  addition  to  comments 
on  all  of  the  above  issues,  we 
specifically  ask  for  comment  on  the 
issue  of  preemption  if  carriers  do  not 
provide  written  notice  to  ticketless 
passeiigers  similar  to  that  required 
under  part  253. 

In  addition  to  conveying  consiuner 
notices,  an  eiirline  ticket  serves  as  a 
record  of  the  passenger's  reservation. 


The  delimlioii  oi    confirmed  reserved 
space"  in  the  Department's  denied 
boarding  rule  (14  CFR  §  250.1)  is: 

*   *   *  space  on  a  specific  date  and  on  a 
specific  flight  and  class  of  service  of  a  carrier 
which  has  been  requested  by  a  passenger  and 
which  the  carrier  or  its  agent  has  verified,  by 
appropriate  notation  on  the  ticket  or  in  any 
other  manner  provided  therefor  by  the 
carrier,  as  being  reserved  for  the 
accommodation  of  the  passenger. 

Thus,  if  a  passenger  has  a  ticket 
reflecting  confirmed  reserved  space 
(generally  indicated  by  the  notation 
"OK"  in  the  Status  field),  that  passenger 
has  a  reservation  for  purposes  of  our 
denied  boarding  rule  even  if  the  canier 
cannot  locate  the  reservation  in  the 
computer.  Under  that  rule,  that 
passenger  is  entitled  to  compensation  if 
not  boarded.  Ticketless  passengers 
could  be  at  a  disadvantage  in  this  regard 
if  there  is  no  evidence  in  their 
possession  of  having  a  reservation  on  a 
particular  flight.  The  confirmation 
number  provided  at  the  time  of  the 
purchase  may  help  the  carrier  locate  the 
reservation,  but  if  the  computer  record 
cannot  be  found,  the  confinnation 
numbers  now  being  used  may  not 
establish  that  the  passenger  has  a 
reservation  on  the  specific  flight  for 
which  he  or  she  is  checking  in. 
Therefore,  failure  to  provide  confirmed 
passengers  with  an  adequate  written 
record  of  the  confirmation  could  lead  to 
numerous  disputes  between  airlines  and 
passengers  regarding  entitlement  to 
denied  boarding  compensation  as 
required  by  part  250.  Such  a  written 
record  could  be  the  confirmation 
number  alone,  if  the  carrier  has  a  system 
that  allows  airport  agents  to  use  a 
confirmation  number  to  determine  the 
status  of  the  reservation  associated  with 
that  number  without  resort  to  its 
computer  reservation  system  (e.g..  by 
using  a  coded  confirmation  number). 
However,  if  a  carrier  does  not  have  a 
procedure  free  of  reliance  on  a  single 
computer  reservation  system,  in  order  to 
achieve  the  same  end  it  may  be 
advisable  for  a  written  record  of  the 
reservation  to  be  sent  to  the  passenger 
at  the  time  of  the  purchase  to  identify 
the  specific  flights,  dates  and  classes  of 
service  purchased  by  the  passenger, 
consistent  with  section  250.1.  We  ask 
for  comments  on  whether  passengers  in 
a  ticketless  environment  should  receive 
evidence  of  their  confirmed  reservation 
independent  of  a  carrier's  computer 
reservation  system  and,  if  so,  by  what 
means. 

Another  issue  raised  by  ticketless 
travel  is  that  the  passenger  may  have  no 
record  issued  by  the  carrier  or  its  agent 
of  the  fare  that  was  quoted  to  and 


acLcptud  by  Uie  passenger  during  the 
telephone  call  or  other  transaction  when 
the  transportation  was  purchased.  The 
charge  record  from  the  passenger's 
credit  card  company  may  not  arrive  in 
the  mail  until  after  the  flight,  and 
should  there  be  a  disagreement  at  check- 
in  over  the  correct  fare,  the  passenger 
would  have  no  evidence  of  the  amount 
that  he  or  she  had  agreed  to  pay. 
Although  airline  tickets  contain  fare 
information,  no  existing  rule  requires 
such  a  written  record  of  the  fare,  and 
thus  some  carriers  may  not  wish  to 
create  one  for  ticketless  passengers. 
However,  to  the  extent  that  written 
material  is  given  to  ticketless  passengers 
in  order  to  address  other  issues 
discussed  here,  providing  a  written 
record  of  the  fare  (perhaps  generated 
bom  the  record  of  the  purchase 
transaction)  would  obviate  many 
potential  disputes  over  the  amount  of 
the  fare.  Comments  are  invited  on  how 
carriers  deal  with  fare  disputes  with  all 
passengers,  but  particularly  with 
passengers  who  purchase  tickets  by 
phone,  and  on  how  often  such  disputes 
occur. 

To  the  extent  that  carriers  revise  their 
systems  as  a  result  of  any  of  the  issues 
discussed  in  this  Notice,  it  may  be 
easier  to  incorporate  fare  information 
now  than  to  have  to  add  it  later.  It  is 
likely  that  many  business  travelers  will " 
need  a  written  statement  of  the  fare  for 
expense  reports  in  any  event.  Providing 
fare  documentation  on  a  ticketless 
transaction  may  encourage  more 
business  travelers  to  use  the  system, 
which  may  in  turn  reduce  carrier  costs. 
We  seek  comment  on  the  desirability 
and  practicality  of  providing  fare 
information  in  writing  to  ticketless 
passengers. 

Article  3,  section  2  of  the  Warsaw 
Convention  (49  Stat.  3000,  49  U.S.C.A. 
1502)  requires  that  before  a  carrier  can 
assert  Warsaw  liability  limits  for 
personal  injury  or  death  or  for  lost  or 
damaged  baggage  with  respect  to  a 
particular  international  passenger,  the 
carrier  must  provide  that  passenger  a 
ticket  which  states,  inter  alia,  that  the 
transportation  is  subject  to  the 
Convention's  rules.  This  issue  will  need 
to  be  addressed. 

Ticketless  carriers  that  are  providing 
consumer  notices  as  we  have 
recommended  have  been  furnishing 
those  notices  in  writing.  We  have 
advised  those  carriers  that  written 
notice  could  be  provided  through 
electronic  text  media  such  as  "e-mail" 
and  faxes.  Oral  notice  during  a 
telephone  transaction  alone  would  not 
meet  the  requirements  of  the  current 
regulations  that  apply  to  ticket  notices. 
The  consumer  notices  that  currently 


appear  on  tickets  are  lengthier  than  the 
brief  oral  notice  now  required  for  code- 
sharing  (14  CFR  §  399.88)  and  the  more 
detailed  notices  proposed  for  code- 
sharing  and  change-of-gauge  service  (59 
FR  40836  and  60  FR  3778).  In  addition, 
the  code-sharing  and  change-of-gauge 
disclosures  are  alerts  about  a  single  fact, 
while  the  ticket  notices  contain  more- 
detailed  information  that  passengers 
may  want  to  refer  to  during  check-in  or 
even  after  the  flight  (e.g..  in  the  event  of 
a  problem).  Finally,  a  vmtten  notice 
avoids  disputes  over  what  was  said.  To 
the  extent  that  information  in  the 
notices  currently  required  on  tickets  is 
provided  to  ticketless  passengers,  we 
seek  comment  on  whether  we  should 
specify  the  methods  by  which  this 
information  should  be  transmitted  and 
the  timing  of  such  notice. 

We  have  stated  to  carriers  that  have 
contacted  us  about  ticketless  travel  that 
the  intent  of  the  current  regulations  for 
notices  on  tickets  is  to  ensure  that  the 
notices  to  passengers  are  provided  in 
conjunction  with  the  purchase 
transaction.  Consistent  with  this 
concept,  we  have  advised  these  carriers 
that  we  believe  that  on  a  ticketless  sale 
the  notices  should  be  sent  to  the 
purchaser  (via  mail,  fax,  "e-mail," 
personal  delivery,  or  other  timely 
means)  within  a  few  days  after  the 
purchase  transaction.  The  purposes  of 
■  the  consiuner  notices  may  not  be  served 
if  they  are  handed  to  passengers  as  they 
check  in  at  the  airport,  or  put  in  a  queue 
to  be  mailed  just  before  each  passenger's 
flight.  It  is  at  the  time  of  the  purchase 
transaction  that  a  passenger  puts  his  or 
her  money  at  risk  on  a  restricted  fare, 
and  also  enters  into  a  contract. 
Passengers  may  wish  to  take  certain 
actions  before  the  flight  as  a  result  of 
reading  the  consumer  notices,  such  as 
purchasing  additional  insurance  or 
packing  differently  (e.g..  putting 
expensive  items  in  a  carry-on  bag).  At 
the  same  time,  we  have  also  advised 
carriers  that  we  recognize  that  if  a 
passenger  makes  a  ticketless  purchase 
only  a  few  days  before  departure  and  it 
would  be  impossible  or  unreasonably 
costly  to  get  the  required  written 
material  to  him  or  her  before  the  day  of 
the  flight,  it  may  be  necessary  to  provide 
this  written  material  upon  check-in  at 
the  airport.  Such  a  procedure  is  similar 
to  that  now  followed  when  tickets 
purchased  by  telephone  within  a  few 
days  of  departure  cannot  be  mailed  due 
to  the  lack  of  time.  We  seek  comment 
on  the  question  of  when  any  notices,  if 
required,  should  be  provided. 

Some  carriers  have  introduced 
machines  that  accept  a  credit  card  or 
"smart  card."  If  the  machine  delivers  a 
standard  ticket,  the  required 


information  must  be  on  the  ticket, 
pursuant  to  the  Department's  current 
regulations  on  ticket  notices.  If  the 
machine  processes  a  ticketless  sale,  a 
page  containing  the  required 
information  could  be  printed  out  with 
each  transaction,  or  the  machine  could 
print  the  passenger-specific  data  (i.e., 
confinnation  information  and  fare)  on  a 
receipt  and  a  supply  of  the  consumer 
notices  could  be  kept  in  a  container 
attached  to  the  machine  with  a  sign 
asking  customers  to  take  one.  We  seek 
comment  on  whether  written  notices,  if 
required,  should  be  provided  during 
such  transactions,  and  how  they  should 
be  furnished.  Should  passengers  who 
read  and  sign  special  "disclosure 
forms,"  which  provide  all  currently 
required  notices,  in  order  to  obtain  a 
"smart  card"  also  receive  notices  with 
each  air  transportation  purchase? 
Several  airlines  and  Computer 
Reservations  System  vendors  allow 
subscribers  of  commercial  online 
services  to  make  reservations  and 
purchase  air  transportation  (both 
ticketed  and  ticketless)  online.  A 
number  of  airlines  have  estabfished 
home  pages  on  the  World  Wide  Web, 
raising  the  prospect  of  electronic  sales 
of  air  transportation  via  that  medium. 
To  the  best  of  our  knowledge,  most 
current  online  sales  of  air  transportation 
result  in  the  mailing  of  a  ticket,  which 
should  normally  include  the  required 
notices.  However,  in  the  case  of  an 
onUne  ticketless  purchase  (as  opposed 
to  simply  a  reservation),  the  question 
arises  whether  the  consumer 
information  that  currently  appears  on  or 
with  tickets  should  be  provided,  and  if 
so,  how.  One  way  to  do  this  would  be 
to  offer  a  prominent,  convenient  and 
inexpensive  (in  terms  of  connect-time 
charges)  option  for  the  passenger  to 
download  or  print  the  notices  during 
the  purchase  transaction.  Another 
would  be  to  "e-mail"  the  notices  to  the 
passenger's  "e-mail"  address.  Simply 
advising  the  customer  that  the  consumer 
information  is  available  to  be  read 
elsewhere  online  may  not  be  adequate, 
just  as  it  would  not  be  satisfactory  in  a 
conventional  ticketing  transaction  for 
the  seller  to  tell  the  passenger  where  he 
or  she  could  locate  the  required  notices. 
Comments  on  these  issues  are  invited. 
The  current  regulations  concerning 
ticket  notices  state  that  the  notices  must 
appear  on  tickets  issued  by  travel 
agents.  In  two  recent  rulemakings  the 
Department  has  proposed  new  written 
notices  to  be  given  to  passengers  who 
book  code-sharing  flights  or  change-of- 
gauge  flights.  Those  proposed  rules 
specifically  take  ticketless  travel  into 
account,  and  they  would,  if  adopted, 
require  that  the  written  disclosure 


proposed  in  those  rules  be  given  to 
persons  who  book  through  travel  agents. 
See  59  FR  40836.  August  10,  1994, 
"Disclosure  of  Code-Sharing 
Arrangements  and  Long-Term  Wet 
Leases,"  and  60  FR  3778,  January  19, 
1995.  "Disclosure  of  Change-of-Gauge 
Services."  Those  who  comment  on  this 
notice  on  ticketless  travel  should  be 
aware  that  the  conclusions  and  analysis 
set  forth  here  do  not  reflect  any  of  the 
comments  filed  in  the  two  dockets  cited 
above.  Any  party  that  filed  comments  in 
those  dockets  on  the  issue  of  disclosure 
by  travel  agents  is  invited  to  file  similar 
comments  here. 

We  are  currently  of  the  view  that 
providing  timely  written  notice  to 
ticketless  passengers  should  not  be 
unduly  burdensome  to  carriers.  The 
various  procedures  discussed  in  this 
Notice  would  represent  no  increase  in 
required  passenger  notices; 
implementing  the  procedures  (which  we 
have  previously  recommended  to 
carriers)  would  simply  mean. that  the 
wrritten  information  that  has  in  the  past 
been  required  to  be  provided  to  all 
passengers  should  continue  to  be 
provided  to  all  passengers.  We  befieve 
that  virtually  all  carriers  that  offer 
ticketless  travel  have  been  following  all 
of  the  procedures  described  in  this 
Notice  since  last  year,  and  doing  so  does 
not  appear  to  have  inhibited  their 
ticketless  programs.  The  high  level  of 
adherence  to  the  ticketless  travel  notice 
procedures  recommended  by  us  and 
described  in  this  Notice  is,  in  part, 
attributable  to  the  fact  that  it  is  in  the 
best  interests  of  the  carriers  and  their 
customers  to  adopt  such  a  system,  as 
well  as  the  apparent  ease  of  following 
those  procedures. 

The  notices  in  question  would  easily 
fit  on  the  front  and  back  of  a  single  8V2 
by  11  inch  sheet  of  paper.  If  formatted 
differently  or  if  the  international  notices 
are  not  provided  to  domestic 
passengers,  the  notices  fit  on  the  front 
of  a  single  sheet.  (The  Department's 
Aviation  Consumer  Protection  Division 
has  created  a  sample  sheet  which  is 
available  by  contacting  the  individual 
listed  at  the  beginning  of  this  notice 
under  "For  Further  Information."  It  is 
also  available  electronically  through  the 
World  Wide  Web  at  http:/,/ 
wwrw.dot.gov/dotinfo/general/rules/ 
aviation.html) 

Some  airlines  that  have  implemented 
or  studied  ticketless  travel  have  stated 
that  most  of  the  cost  savings  result  from 
the  elimination  of  "back  office" 
processing  of  ticket  coupons,  physical 
security  for  ticket  stock,  and 
cumbersome  procedures  for  refunding 
lost  tickets,  rather  than  from  simply 
eliminating  the  printing  of  tickets 
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Lheiiiseives.  ThobtJ  dilvdiildgt;i  vvua.ii  L>€ 
unaffected  by  notice  procedures  such  as 
those  described  in  this  document.  We 
request  specific  comments  on  the 
monetary  costs  and  the  benefits  of 
implementing  the  notice  procedures 
discussed  above. 

The  procedures  discussed  in  this 
Notice  are  not  new  ones.  As  indicated 
above,  over  the  past  year  we  have 
communicated  our  views  on  this  issue 
to  several  carriers  that  offer  ticketless 
travel,  and  we  have  shared  them  with 
the  Air  Transport  Association  of 
America.  In  the  two  recent  rulemakings 
mentioned  above  in  which  the 
Department  has  proposed  new  wrritten 
notices  to  be  given  to  passengers  on 
code-sharing  flights  or  change-of-gauge 
flights,  the  proposed  provisions  have 
been  phrased  to  require  the  notices  "at 
the  time  of  sale"  rather  than  on  or  with 
a  "ticket."  The  code-sharing  proposal 
states  in  the  Supplementary  Information 
section  that  "(T]he  separate  written 
notice  requirement  would  apply 
whether  or  not  the  consumer  is  given  an 
actual  ticket  to  evidence  the 
transportation  •   *   •   " 

It  has  been  suggested  that  requiring 
ticketless  passengers  to  be  given  written 
information  is  inconsistent  with  the  fact 
that  many  airline  passengers  make 
reservations  in  advance  but  pick  up 
their  tickets  at  the  airport.  We  seek 
comment  on  this  point,  because  we  see 
no  direct  inconsistency.  The  existing 
rules  on  ticket  notices  state  that  the 
notices  are  to  be  provided  on  or  with  the 
ticket.  If  the  ticket  is  not  furnished  until 
the  passenger  arrives  at  the  airport,  that 
is  when  the  passenger  completes  the 
contract  with  the  carrier  and  should 
receive  the  notices,  even  if  he  or  she  had 
made  a  telephone  reservation  two  weeks 
earlier.  A  passenger  who  makes  a 
reservation  by  phone  but  purchases  the 
ticket  at  the  airport  is  not  putting  his  or 
her  money  at  risk  at  the  time  of  the 
telephone  reservation,  nor  is  he  or  she 
entering  into  a  contract  at  that  point. 

On  the  other  hand,  we  recognize  that 
it  may  not  be  uncommon  for  a  passenger 
to  purchase  a  ticket  by  credit  card  over 
the  telephone  a  few  days  before 
departure,  leaving  insufficient  time  for 
the  ticket  to  be  mailed  and  requiring 
that  it  be  picked  up  at  the  airport,  at 
which  time  the  required  notices  would 
first  be  provided.  We  ask  for  comments 
on  the  number  of  travelers  who  may 
purchase  air  travel  in  this  manner  and 
whether  there  have  been  any  specifir 
problems  associated  with  such  travelers 
not  receiving  required  notices  until  they 
receive  their  ticket  upon  arrival  at  the 
airport.  We  ask  that  commenters  address 
specific  reasons  for  any  problems  or 
lack  of  problems  experienced  by 


irjvuicrs  in  this  area  (e.g..  Are  short- 
notice  purchases  likely  to  be  most 
common  among  business  persons  or 
other  frequent  travelers  who  may 
already  be  familiar  with  contract  terms 
provided  in  required  notices?). 

It  has  also  been  suggested  that  there 
is  no  justification  for  requiring  such 
written  notices  on  ticketless 
transactions  in  the  airline  industry 
when  reservations  for  hotel  rooms  and 
rental  cars  are  routinely  made  by 
telephone,  with  merely  a  confirmation 
number  being  given  to  the  customer. 
However,  these  services  are  seldom  paid 
for  in  full  at  the  time  of  the  reservation, 
and  there  is  generally  more  fiexibility  to 
change  reservations  than  is  the  case  on 
a  discount  airline  ticket.  Also,  few  hotel 
or  car  rental  transactions  are  subject  to 
the  terms  of  a  50-page  contract  of 
carriage  as  is  common  in  air  travel. 
Finally,  state  and  local  governments  are 
not  preempted  from  regulating  hotel 
stays  and  car  rentals,  but  those  levels  of 
goverrunent  are  preempted  by  federal 
law  from  regulating  air  carrier  rates, 
routes  or  services.  Nonetheless, 
comments  on  this  issue  are  welcome. 

The  Department  wishes  to  arrive  at 
the  most  efficient  and  flexible  means  of 
delivering  necessary  consumer 
information  without  hindering  the 
development  of  ticketless  travel.  To  that 
end,  we  seek  comment  on  all  aspects  of 
the  agency  views  expressed  in  this 
Notice,  especially  with  respect  to  any 
increased  costs  that  may  be  imposed  by 
adherence  to  the  notice  procedures 
which  we  have  recommended  and 
which  are  discussed  abc  /e. 

■  An  electronic  version  of  this 
document  is  available  at  http:// 
www.dot.gov/dotinfo/general/rules/ 
aviation.html 

Issued  this  5tii  day  of  January.  1996  at 
Washington.  DC. 
Mark  L.  Gerchick, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
IFR  Doc.  96-546  Filed  1-18-96;  8:45  am] 
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[Release  Nos.  33-7253;  IC-21663;  S7-32- 
95] 

R!N  3235-AG63 

Calculation  of  Yield  by  Certain  Unit 
Investment  Trusts 

AGENCY:  Securities  and  Exchange 
Commission. 


ACTiun:  iTupijsca  uiiH'iuniu;nts  to  rules 
and  forms;  extension  of  comment 
period. 

SUMMARY:  The  Commission  is  extending 
from  January  29,  1996  to  March  29,  1996 
the  comment  period  for  Investment 
Company  Act  Release  No.  21538.  This 
release  proposed  for  public  comment 
rule  and  form  amendments  that  would 
require  certain  unit  investment  trusts 
{"LTTs")  to  use  a  uniform  formula  to 
calculate  yields  quoted  in  their 
prospectuses,  advertisements,  and  sales 
literature. 

DATES:  Comments  on  the  proposed 
amendments  should  be  received  on  or 
before  March  29, 1996. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-32- 
95.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  R.  Bosch,  Senior  Attorney, 
Office  of  Disclosure  and  Adviser 
Regulation,  (202)  942-0721,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION:  On 
November  22,  1995  the  Commission 
published  Investment  Company  Act 
Release  No.  21538  which  proposed  for 
comment  rule  and  form  amendments 
that  would  standardize  the  calculation 
of  yield  quoted  in  the  prospectuses, 
advertisements,  and  sales  literature  of 
certain  UITs.'  The  Commission 
requested  that  comments  on  the 
proposal  be  received  by  January  29. 
1996. 

In  a  letter  dated  December  14,  1995 
the  Investment  Company  Institute 
("ICI")  requested  a  60-day  extension  for 
the  period  for  commenting  on  the 
proposal. 2  The  ICI  requested  the 
extension  to  allow  additional  time  for 
further  research,  data  generation, 
analysis,  and  discussion. 

To  permit  additional  time  for 
research,  data  generation,  analysis,  and 
discussion  and  in  light  of  the 
importance  of  comments  on  this  subject, 
the  Commission  believes  that  a  60-day 
extension  is  appropriate.  The  comment 


'  Investment  Company  Act  Rel.  No.  21538  (Nov. 
22.  1995)  160  FR  61454  (Nov.  29.  1995)1. 

^  Letter  from  Craig  S.  Tyle.  Vice  President  and 
Senior  Counsel,  Investment  Compwny  Institute,  to 
Barry  P.  Barbash.  Director.  Oivision  of  Investment 
Management  (Dec.  14.  1995). 


period  for  responding  to  Investment 
Company  Act  Release  No.  21538  is 
extended  to  March  29,  1996. 

Dated:  January  11. 1996. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-540  Filed  1-18-96;  8:45  am] 
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[Release  No.  IC-21660;  File  No.  S7-2-96] 

RIN  3235-AG59 

Distribution  of  Shares  by  Registered 
Open-End  Management  Investment 
Company 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule  amendment. 

SUMMARY:  The  Commission  is  proposing 
a  technical  amendment  to  the  rule 
under  the  Investment  Company  Act  of 
1940  relating  to  the  distribution  of 
shares  by  registered  open-end 
management  investment  companies. 
Among  other  things,  the  rule  requires 
the  payment  of  an  asset-based  sales  load 
to  be  made  pursuant  to  a  written  plan 
that  contains  certain  provisions  and 
specifies  the  amount  of  the  asset-based 
load.  The  proposed  amendment  would 
provide  that  a  plan  adopted  prior  to  an 
investment  company's  initial  public 
offering  would  not  have  to  be  approved 
by  shareholders.  Since  the  investment 
company's  directors  must  approve  the 
plan,  and  investors  that  buy  their  shares 
after  the  company's  public  offering,  in 
effect,  "vote  vdth  their  dollars"  to 
accept  the  plan,  shareholder  approval  of 
the  plan  prior  to  the  company's  public 
offering  is  not  necessary. 
DATES:  Comments  must  be  received  on 
or  before  Februarv-  22,  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Stop  6-9,  Washington,  D.C.  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-2-96.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Hill-Little,  Staff  Attorney,  or 
Elizabeth  R.  Krentzman.  Assistant  Chief, 
(202)  942-0690,  Office  of  Regulatory 
Policy,  Division  of  Inve«;tment 
Management.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 


SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  requesting  public 
comment  on  a  proposed  amendment  to 
rule  12b-l  [17  CFR-270.12b-ll  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a]  (the  "Investment  Company 
Act"). 

I.  Discussion 

Rule  12b-l  governs  the  payment  of 
asset-based  sales  loads  by  registered 
open-end  aidiiageinenl  investment 
companies  (individually,  a  "fund"). 
Among  other  things,  rule  12b-l  requires 
a  fund's  payment  of  an  asset-based  sales 
load  to  be  made  pursuant  to  a  written 
plan  that  contains  certain  provisions 
and  specifies  the  amount  of  the  load  (a 
"rule  12b-l  plan").'  The  rule  requires  a 
rule  12b-l  plan  to  be  approved  by  a 
majority  of  the  fund's  board  of  directors, 
including  a  majority  of  the  independent 
directors,  and  a  majority  of  the  fund's 
outstanding  shares  prior  to  the  plan's 
implementation. 2 

The  shareholder  approval 
requirement  is  unnecessary  when  a  rule 
12b-l  plan  is  adopted  prior  to  a  fund's 
initial  public  offering.  Under  these 
circumstances,  the  shareholders  voting 
typically  will  be  comprised  of  persons 
involved  in  organizing  the  fund  [i.e.,  the 
fund's  investment  adviser  or  its 
affiliates).-"*  Shareholder  approval, 
therefore,  is  virtually  automatic, 
mechanical,  and  offers  no  real 
•protection  to  the  fund's  shareholders. 
Investors  purchasing  shares  in  a  fund's 
initial  public  offering,  in  effect,  "vote 
with  their  dollars"  to  accept  the  fund's 
rule  12b-l  plan  since  the  terms  of  the 
plan,  and  its  effects  on  fund  expenses, 
are  disclosed  in  the  fund's  prospectus. '' 

As  noted  above,  the  fund's  directors 
must  approve  the  rule  12b-l  plan, 
including  the  asset-based  load  payable 
thereunder.  In  addition,  fund 
shareholders  must  approve  any  changes 
in  the  rule  12b-l  plan  that  would 
materially  increase  the  amount  of  the 
asset-based  sales  load  and  have  the  right 
to  terminate  the  plan  at  any  time.  Taken 
together,  these  provisions  provide 
shareholders  with  sufficient  protection, 
without  the  need  for  a  vote  prior  to  the 
fund's  public  offering. 


il7CKR270.12b-l(b). 

'  17  CKR  270.12b-l(b)(l)  and  (2).  The  fund's  board 
also  must  approve  the  continuation  of  the  plan  at 
least  annually.  17  CFR  270.12b-l(b)(3)(i). 

-^In  1992.  the  Division  of  Investment  Management 
discontinued  the  practice  of  requiring  funds  to 
submit  their  rule  12b-l  plans  and  certain  other 
matters  to  a  shareholder  vote  following  the  initial 
public  offering  of  the  fund's  shares.  See  Investment 
Company  Institute  (pub.  avail.  Nov.  6,  1992). 

*Ilems  2  and  7  of  Form  N-IA  under  the 
Securities  Act  of  1933  and  the  Investment  Company 
Act,  17  CFR  239.15A  and  274.1  lA. 


i  III-  prupubf'u  amendment  would 
provide  that  a  rule  12b-l  plan  adopted 
prior  to  a  fund's  initial  public  offering 
would  not  have  to  be  approved  by 
shareholders.^  if  a  fund  adopts  a  rul6 
12b-l  plan  following  a  pubhc  offering, 
the  amended  rule,  like  the  current  rule, 
would  require  the  fund's  shareholders 
to  approve  the  plan.*  The  Commission 
requests  comment  on  the  proposed 
amendment. 

II.  Cost/Benefit  Analysis 

The  proposed  amendment  would 
provide  that  a  rule  12b-l  plan  adopted 
prior  to  a  fund's  initial  public  offering 
would  not  have  to  be  approved  by 
shareholders.  Shareholder  approval  is 
unnecessary  since  the  fund's  board  of 
directors  must  approve  the  rule  12b-l 
plan,  and  investors  participating  in  the  * 
fimd's  initial  public  offering  effectively 
"vote  with  their  dollars"  to  accept  the 
plan.  The  proposed  amendment,  if 
adopted,  would  no  longer  require  funds 
to  undergo  the  perfunctory  exercise  of 
obtaining  approval  from  persons  who 
have  supplied  the  fund  with  itsinitial 
capital  prior  to  the  fund's  public 
offering. 

III.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (U.S.C. 
605(b)],  the  Chairman  of  the 
Commission  has  certified  that  the 
proposed  amendment  would  not,  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendment  would  enable 
funds,  including  small  entities,  to  forgo 
the  minimal  time  and  expense 
associated  with  obtaining  shareholder 
approval  of  rule  12b-l  plans  from 
persons  who  have  supplied  the  fund 
with  its  initial  capital  prior  to  the  fund's 
initial  public  offering.  The  Chairman's 


^The  Division  of  Investment  Management  has 
recommended  eliminating  the  requirement  for  a 
vote  on  rule  12b-l  plans  by  initial  fund 
shareholders.  Division  ol  Investment  Management, 
SEC,  Protecting  Investors:  A  Half  Century  of 
Investment  Company  Regulation  277-78  (1992). 
Commenters,  including  the  Investment  Company 
Institute,  also  have  recommended  eliminatmg  this 
requirement!  Memorandum  of  the  Investment 
Company  Institute,  Proposals  To  Improve 
Investment  Company  Regulation  27  (July  19,  1995). 

'The  proposed  amendment  would  continue  to 
require  shareholder  approval  of  a  plan  that  is 
adopted  after  the  sale  of  the  fund's  securities  to 
persons  who  are  not  affiliates  of  the  fund  or  its 
sponsor.  Thus,  for  example,  a  plan  would  have  to 
be  approved  by  shareholders  if  adopted  following 
the  distribution  of  securities  to  persons  other  than 
fund  insiders  who  provide  the  fund's  "seed  capita!" 
required  by  section  14  of  the  Investment  Company 
Act  |]5  U.S.C.  80a-14!.  without  regard  to  whether 
the  offering  was  registered  under  the  Securities  Act 
of  1933  [15  U.S.C.  77al. 


THl 
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certification  is  attached  to  this  release  as 
Appendix  A. 

IV.  Statutory  Authority 

The  Commission  is  proposing  to 
amend  rule  12b-l  pursuant  to  the 
authority  set  forth  in  sections  6(c),  12(b) 
and  38(a)  of  the  hivestment  Company 
Act  [T5  U.S.C.  6(c).  12(b).  37(a)l. 

Text  of  Proposed  Rule  Amendments 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17.  Chapter  11  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37. 
80a-39  unless  otherwise  noted; 

•  •         *         •         * 

2.  Section  270.12b-l  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  270. 1 2t>-1     Distribution  of  shares  by 
registered  open-end  management 
Investment  company. 

•  *         *         •         * 

(b)**  * 

(l)  Such  plan  has  been  approved  by 
a  vote  of  at  least  a  majority  of  the 
outstanding  voting  securities  of  such 
company,  if  adopted  after  any  public 
offering  of  the  company's  voting 
securities  or  the  sale  of  such  securities 
to  persons  who  are  not  affiliated  persons 
of  the  company  or  affiliated  persons  of 
such  persons; 

•  »        »        *        » 

By  the  Commission. 

Dated:  January  5,  1996. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A 

Regulatory  Flexibility  Act  Certification 

I.  Arthur  Levitt.  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify, 
pursuant  to  5  U.S.C.  605(b),  that  the 
proposed  amendment  to  rule  12b-l  |17  CFR 
270.12b-ll  under  the  Investment  Company 
Act  of  1940  |15  U.S.C.  80a-l  et  seq.l.  which 
would  provide  that  a  plan  for  the  payment 
of  an  asset-based  sales  load  adopted  prior  to 
an  investment  company's  initial  public 
offering  would  not  have  to  be  approved  by 
shareholders,  would  not.  if  adopted,  have  a 
significant  economic  impmct  on  a  substantial 
number  of  small  entities.  The  proposed 
amendment  would  enable  investmet^t 


companies,  including  small  entities,  to  forgo 
the  minimal  time  and  expense  associated 
with  obtaining  shareholder  approval  of  these 
plans  from  persons  who  have  supplied  the 
companies  with  their  initial  capital. 
Accordingly,  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Dated:  December  28. 1995. 
Arthur  Levitt, 
Chairman. 
(FR  Doc.  9b-5tM  Filed  1-18-96;  8:45  am) 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Modifications  to  Role  of  National  Labor 
Relations  Board's  Administrative  Law 
Judges  Including:  Assignment  of 
Administrative  Law  Judges  as 
Settlement  Judges;  Discretion  of 
Administrative  Law  Judges  to 
Dispense  With  Briefs,  to  Hear  Oral 
Argument  in  Lieu  of  Briefs,  and  to 
Issue  Bench  Decisions 

agency:  National  Labor  Relations 
Board. 

"  ACTION:  Notice  of  Extension  of  Comment 
Period. 

SUMMARY:  In  light  of  the  most  recent 
shutdown  of  Agency  operations  due  to 
the  lack  of  appropriated  funds,  the 
National  Labor  Relations  Board  (NLRB) 
is  extending  from  December  29.  1995. 
until  January  25,  1996.  the  deadline  for 
filing  comments  in  response  to  its  recent 
proposal  to  make  permanent,  following 
expiration  of  the  experimental  period, 
the  experimental  modifications  to  its 
rules  authorizing  the  use  of  settlement 
judges  and  providing  administrative  law 
judges  (ALJs)  with  the  discretion  to 
dispense  with  briefs,  to  hear  oral 
argument  in  lieu  of  briefs,  and  to  issue 
bench  decisions  (see  60  FR  61679).  In  a 
related  document  published  elsewhere 
in  today's  Federal  Register,  the  NLRB  is 
also  extending  the  experimental  period 
from  January  31.  1996.  until  March  1, 
1996,  to  allow  the  Board  time  to 
consider  the  comments. 
DATES:  The  deadline  for  filing  comments 
on  the  Board's  proposal  to  make  the 
experimental  modifications  to  the 
NLRB's  rules  permanent  upon 
expiration  of  the  experimental  period  is 
extended  from  December  29.  1995.  until 
January  25,  1996. 

FOB  FURTHER  INFORMATION  CONTACT: 
John  J.  Toner,  Acting  Executive 
Secretary,  Office  of  the  Executive 
Secretary,  National  Labor  Relations 


Board,  1099  14th  Street.  N.W.,  Room 
11600,  Washington,  D.C.  20570. 
Telephone:  (202)  273-1940. 
SUPPLEMENTARY  INFORMATION:  On 
September  8.  1994.  the  Board  issued  a 
Notice  of  Proposed  Rulemaking  (NPR) 
which  proposed  certain  modifications  to 
the  Board's  rules  to  permit  the 
assignment  of  ALJs  to  serve  as 
settlement  judges,  and  to  provide  ALJs 
with  the  discretion  to  dispense  with 
briefs,  to  hear  oral  argument  in  lieu  of 
briefs,  and  to  issue  bench  decisions  (59 
FR  46375).  The  NPR  provided  for  a 
comment  period  ending  October  7, 
1994. 

On  December  22.  1994,  following 
consideration  of  the  comments  received 
to  the  NPR,  the  Board  issued  a  notice 
implementing,  on  a  one-year 
experimental  basis,  the  proposed 
modifications  (59  FR  65942).  The  notice 
provided  that  the  modifications  would 
become  effective  on  February  1,  1995, 
and  would  expire  at  the  end  of  the  one- 
year  experimental  period  on  January  31, 
1996.  absent  renewal  by  the  Board. 

On  December  1, 1995,  following  a 
review  of  the  experience  to  date  with 
the  modifications  and  the  views  of  the 
NLRB's  Advisory  Committee  on  Agency 
Procedure,  the  Board  issued  a  notice 
proposing  to  make  the  modifications 
permanent  upon  expiration  of  the  one- 
year  experimental  period  on  January  31, 
1996  (60  FR  61679).  The  noUce 
provided  for  a  period  of  public 
comment  on  this  proposal,  until 
December  29,  1995. 

Beginning  December  18.  1995,  during 
the  comment  period,  and  continuing 
until  January  5,  1996,  the  Agency's 
offices  were  closed  due  to  the  lack  of 
appropriated  funds.  As  a  result,  both  the 
experiment  and  the  comment  period 
were  interrupted. 

Accordingly,  consistent  with  the 
Agency's  recently  announced  shutdown 
procedures  (60  FR  50648),  the  Board  has 
decided  to  extend  from  December  29, 

1995,  until  January  25.  1996,  the 
deadline  for  filing  comments  on  its 
proposal  to  make  the  experimental 
modifications  to  the  NLRB's  rules 
permanent  upon  expiration  of  the 
experimental  period.  In  a  related 
document  published  elsewhere  in 
today's  Federal  Register,  the  Board  is 
also  extending  the  experimental  period 
from  January  31.  1996,  until  March  1, 

1996,  to  allow  the  Board  time  to 
consider  the  comments. 

Dated,  Washington,  D.C  ,  January  16, 1996. 

By  direction  of  the  Board. 
John  J.  Toner, 
Executive  Secretary. 

|FR  Doc.  96-581  Filed  1-18-96;  8:45  am] 
BILLING  CODE  7S45-41-M 
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COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-268,  DA  96-8] 

Advanced  Television  Ser\,wes 

AGENCY:  Federal  Communications 
Commission.  | 

ACTION:  Proposed  Rule;  extension  of 
reply  comment  period. 

SUMMARY:  This  action,  in  response  to  a 
request  indicating  good  cause  to  extend 
the  reply  comment  period,  made  by 
Robert  K.  Graves  of  R.K.  Graves 
Associates,  on  behalf  of  the  HDTV 
Grand  Alliance,  extends  the  deadline  for 
filing  reply  comments  to  the  Fourth 
Further  Notice  of  Proposed  Rule  Making 
and  Third  Notice  of  Inquiry  in  the 
above-cited  docket.  The  intended  effect 
of  this  action  is  to  allow  the  parties  to 
the  proceeding  to  have  additional  time 
in  which  to  file  reply  comments. 
DATES:  Reply  comments  are  due  on  or 
before  January  22.  1996. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saul  Shapiro  (202-418-2600)  or  Roger 
Holberg  (202-418-2130).  Mass  Media 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Order  Granting 
Extension  of  the  Time  for  Filing  ^eply 
Comments  in  MM  Docket  No.  87-268. 
DA  96-8.  adopted  January  11.  1996  and 
released  January  11,  1996.  The  complete 
texi  of  this  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W.. 
Washington,  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800,  2100  M  Street, 
N.W..  Suite  140.  Washington.  DC  20037. 

Synopsis  of  Order  Granting  Extension 
of  Time  for  Filing  Reply  Comments 

1.  On  July  28.  1995.  the  Commission, 
as  part  of  its  ongoing  Advanced 


Television  rulemaking  proceeding, 
adopted  a  Fourth  Further  Notice  of 
Proposed  Rulemaking  and  Third  Notice 
of  Inquiry  ("Fourth  Further  Notice"),  10 
FCC  Red  10540,  60  FR  42130  (August 
15.  1995).  Comments  on  the  Fourth 
Further  Notice  were  due  October  18, 
1995,  and  reply  comments  on  December 
4,  1995.  These  deadlines  were 
subsequently  extended  to  November  15, 
1995  and  January  12,  1996,  respectively 

Ill  (_;iut;i  oidiiung  liAieuBiOn  ul  i  iiiic  lui 

Filing  Comments  and  Reply  Comments, 
DA  95-2137.  60  FR  53902  (October  18. 
1995).  By  Public  Notice.  DA  96-2. 
released  July  11,  1996,  the  Commission, 
by  delegated  authority,  provided  that 
documents  due  to  be  filed  on  January  11 
or  12,  1996  would  be  due  instead  on 
January  16,  1996. 

2.  An  extension  of  time  to  reply 
comments  until  January  26.  1996  was 
requested  by  Robert  K.  Graves  of  R.  K. 
Graves  Associates,  on  behalf  of  the 
HDTV  Grand  Alliance  ("Graves"),  on 
the  grounds  that:  (1)  the  volume  of  the 
comments  covering  a  broad  range  of 
issues  has  made  it  difficult  to  prepare 
thoughtful  and  thorough  responses 
vdthin  the  current  time  frame;  (2)  the 
closiu"e  of  the  Commission  as  part  of  the 
partial  federal  government  shutdown 
last  November  caused  the  comments  to 
be  filed  on  November  20  or  later,  at  least 
five  days  after  the  scheduled  due  date; 
(3)  the  preoccupation  of  the  Grand 
Alliance  and  other  parties  with 
preparations  for  the  December  12  en 
banc  hearing  made  it  impossible  to 
begin  preparing  reply  comments  until 
after  the  hearing  and  demonstrations;  (4) 
a  substantial  body  of  additional 
testimony  was  filed  in  connection  with 
the  hearing,  requiring  further  analysis; 
and  (5)  the  blizzard  of  1996  has  made 
it  very  difficult  for  those  involved  in 
preparing  the  reply  for  the  Grand 
Alliance  to  communicate  and  share 
information  effectively  during  the  last 
week.  Graves  also  notes  that  it  has  been 
impossible  to  request  and  extension 
earlier  because  the  Commission  has 
been  closed,  first  because  of  the  partial 
Government  shutdown  due  to  lack  of 


appropriations  and  then  because  of  the 
bad  weather. 

3.  We  find  that  good  cause  exists  for 
granting  a  short  extension  of  the  reply 
comment  deadlines  in  order  to  afford 
the  parties  an  adequate  opportunity  for 
reasoned  replies  to  the  comments  in  this 
proceeding  and  are  aware  that  the 
Fourth  Further  Notice  raised  many 
complex  issues.  Further,  the  bUzzard  of 
1996,  an  extremely  unusual  event,  has 
stalleu  mail  deliveries,  uisrupteti  transit, 
and  forced  many  workplaces  to  close, 
among  other  things,  and  has  therefore 
undoubtedly  complicated  efforts  to 
complete  the  reply  comments, 
particularly  for  those  parties  whose 
comments  required  coordination  among 
multiple  entities  or -persons.  However, 
we  hesitate  to  extend  the  reply  comment 
date  until  January  26,  1996,  as  requested 
because  we  do  not  want  to 
unnecessarily  delay  the  conclusion  of 
this  lengthy  proceeding.  Accordingly, 
we  will  grant  a  short  extension  of  the 
reply  comment  deadline  imtil  January 
22,  1996. 

4.  Accordingly,  it  is  ordered,  that  the 
letter  request,  filed  bv  Robert  K.  Graves 
on  behalf  of  the  HDTV  Grand  Alliance, 
seeking  an  extension  of  time  in  which 
to  file  reply  comments  in  response  to 
the  Fourth  Further  Notice  of  Proposed 
Rulemaking  and  Third  Notice  of  Inquiry 
in  MM  Docket  No.  87-268.  is  granted  to 
the  extent  indicated  herein  and,  in  all 
other  respects  is  denied. 

5.  It  is  further  ordered,  that  the  time 
for  filing  reply  comments  in  the  above- 
captioned  proceeding  is  extended  to 
January  22.  1996. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  §§  154(i) 
and  303(r).  and  Sections  0.204(b),  0.283 
and  1.45  of  the  Commission's  Rules,  47 
C.F.R.  §§  0.204(b).  0.283  and  1.45. 
Federal  Communications  Commission. 
Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  96-706  Filed  1-18-96:  8:45  am] 
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This  sectwr  of  ttw  FEDERAL  REGISTER 
contains  documents  other  tfian  rules  or 
proposed  mles  ttiat  are  applicabto  to  \t\e 
public.  Notices  of  heanngs  arxj  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttwrity.  filing  of 
petitions  and  applications  and  agerx:y 
statements  of  organization  arxj  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEP  A  P    Mt  NT  OF  AGRICULTURE 
C ;  --  "-■■   Jity  Credit  Corporation 

MarKet  Promotion  Program,  Fiscal 

Vea-  1996 

AGENCY:  Commodity  Credit  Corporation, 

SDA. 
ACmON:  Notice. 

summary:  This  notice  extends  the 
application  deadline  for  the  Market 
Promotion  Program  for  Fiscal  Year  1996. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
U.S.  Department  of  Agriculture,  Foreign 
Agricultural  Service,  Marketing 
Operations  Staff,  Room  4932-S,  14th 
and  Independence  Avenue.  Washington, 
DC  20250-1042,  Telephone:  (202)  720- 
5521. 

The  deadUne  for  submission  of 
applications  for  the  1996  MPP  has  been 
extended  to  January  22.  1996,  due  to 
inclement  weather  conditions  in  the 
Washington.  DC  area  which  has  affected 
mail  delivery  service. 

All  applications  (an  original  and  two 
copies)  must  be  either  hand  delivered  or 
sent  by  postal  delivery  and  must  be 
received  by  5:00  p.m.  eastern  time, 
Monday,  January  22,  1996,  at  the 
following  address: 

Hand  Delivery:  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue  SW..  Washington.  DC  20250- 
1042. 

Postal  Delivery:  U.S.  Department  of 
Agriculture,  Marketing  Operations  Staff, 
Ag  Box  1042,  Washington,  DC  20250- 
1042. 

For  more  detailed  information 
regarding  the  application  process  or 
other  terms  and  requirements  of  the 
MPP,  contact  the  Marketing  Operations 
Staff.  FAS.  USDA  at  the  address  above 
or  telephone  (202)  720-5521.  Comments 
regarding  the  conduct  of  the  MPP  may 
be  directed  to  either  address  as 
applicable. 


Signed  at  Washington,  DC,  on  January  16. 
1996. 

Christopher  E.  Goldthwait. 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President.  Commodity 
Credit  Corporation. 

|FR  Doc.  96-655  Filed  1-17-96;  8:45  am] 
MLUNO  COOE  3410-10-M 


Food  and  Consumer  Service 

Summer  Food  Service  Program  for 
Children  Program  Reimbursement  for 
1996 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP  or  Program).  These 
adjustments  reflect  changes  in  the 
Consumer  Price  Index  and  are  required 
by  the  statute  governing  the  Program. 

EFFECTIVE  DATE:  January  1.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Consumer 
Service.  U.S.  Department  of  Agriculture, 
3101  Park  Center  Drive,  Room  1007, 
Alexandria.  Virginia  22302.  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  no  new 
recordkeeping  or  repoijing  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

This  action  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.559  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  Part  3015.  subpart  V, 
and  final  rule  related  notice  published 
at  48  FR  29114.  June  24.  1983). 


Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  them  in 
the  regulations  governing  the  SFSP  (7 
CFR  Part  225). 

Background 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (42  U.S.C.  1761)  and 
the  regulations  governing  the  SFSP  (7 
CFR  Part  225),  notice  is  hereby  given  of 
adjustments  in  Program  payments  for 
meals  served  to  children  participating  in 
the  SFSP  during  the  1996  Program. 
Adjustments  are  based  on  changes  in 
the  food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  the  period  November 
1994  through  November  1995. 

The  new  1996  reimbursement  rates  in 
dollars  are  as  follows: 

Maximum  Per  MeaJ  Reimbursement  Rates 

Operating  Costs 

Breakfast 1.2075 

Lunch  or  Supper 2!l675 

Supplement 5700 

Administrative  Costs 

a.  For  meals  served  at  rural  or  self- 
preparation  sites: 

Breakfast 1125 

Lunch  or  Suppier 2050 

Supplement 0550 

b.  For  meals  served  at  other  types  of  sites: 

Breakfast ." 0875 

Lunch  or  Supper 1700 

Supplement 0450 

The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest  quarter- 
cent,  represent  a  2.3  per  cent  increase 
during  1995  (from  146.8  in  November 
1994  to  150.2  in  November  1995)  in  the 
food  away  from  home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor.  The  Department  points  out  that 
the  administrative  rates  for 
Supplements  "served  at  rural  or  self- 
preparation  sites"  and  for  Breakfasts 
served  at  "other  types  of  sites"  are  the 
same  rates  that  were  in  effect  last  year 
because  the  increase  in  the  Consumer 
Price  Index  was  insufficient  to  raise 
either  of  the  rounded  rates  to  the  next 
higher  quarter  cent. 


Authority:  Sees.  9, 13  and  14,  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1758,  1761  and  1762a). 

Dated:  January  4, 1996. 
William  E.  Ludwdg, 
Administrator. 

[FR  Doc.  96-500  Filed  1-18-96;  8:45  am] 
BILUNG  CODE  3410-3(MJ 


Forest  Service 

Newboapef  jsec  •q"  Pubhcation  of 
...eqa   No*  ce,  Comrnent  and  Appeal  o! 
::e.:  SiC^-s  'or  Pacific  Northwest 
-ego'-    O'eac  ano  Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice. 

SUMMARY:  This  is  a  revision  to  the  notice 
which  appeared  in  the  Federal  Register 
on  May  11,  1995  (60  FR  25196).  This 
notice  listed  the  newspaper  of  record  for 
the  Forest  Supervisor  decision  of  the 
Okanogan  National  Forest  (Washington) 
to  be  Omak  Chronicle  (Omak, 
Washington).  This  revised  notice 
changes  the  principal  newspaper  for 
publication  of  legal  notice  of  decisions 
(comment  and  appeal)  for  the  Forest 
Supervisor  of  the  Okanogan  National 
Forest  to  The  Wenatchee  World 
(Wenatchee,  Washington). 
EFFECTIVE  DATE:  December  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Schuler,  Regional  Appeals 
Coordinator,  Pacific  Northwest  Region, 
P.O.  Box  3623,  Portland,  Oregon  97208- 
3623. 

Dated;  January  11, 1996. 
Nancy  Graybeal, 
Deputy  Regional  Forester, 
(FR  Doc.  96-561  Filed  1-18-96;  8:45  am] 
BILUNG  COOE  3410-11-M 


Newsoaper  Tc  Be  Used  for  Publication 

of  uL'qa^  Notice  o<  Appeaiable 
Decisions  and  Puhl:cation  c'  Nottce  on 
ProDCSed  Actior-s  for  Southern 
-"f-q.c-'    i-atama,  Kentuci<,y   Georgia, 
Tennessee,  Ficnaa  ;.cu  siana, 
Mississippi,  Viran  a  West  Virginia, 
~'Ka"Sjs   OkSahorna,  North  Carolina. 
Soutn  Carolina,  Texas,  Puerto  Rico 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  and  correction. 

SUMMARY:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  217  in  the  legal 
notice  section  of  the  newspapers  listed 
in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  217.5(d),  the  public  shall  be 
advised,  through  Federal  Register 


notice,  of  the  principal  newspaper  to  be 
utilized  for  publishing  legal  notices  of 
decisions.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision.  The  Responsible 
Official  under  36  CFR  part  215  gave 
annual  notice  in  the  Federal  Register 
published  in  June  1. 1995,  of  principal 
newspapers  to  be  utilized  for  publishing 
uuticus  of  proposed  actions  and  of 
decisions  subject  to  appeal  under  36 
CFR  part  215.  The  list  of  newspapers  to 
be  used  for  215  notice  and  decision  is 
corrected. 

DATES:  Use  of  these  newspapers  for 
purposes  of  pubbshing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  and  the  use  of  the 
corrected  newspaper  listed  under  36 
CFR  215  shall  begin  on  or  after  the  date 
of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT; 
Jean  Paul  Kruglewicz,  Regional  Appeals 
Coordinator,  Southern  Region,  Planning 
and  Budget,  1720  Peachtree  Road,  NW, 
Atlanta.  Georgia  30367-9102,  Phone: 
404-347-4867. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  Part  217  in  the 
following  newspaper  which  are  listed 
by  Forest  Service  Administrative  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notices  of  decisions.  Additional 
newspaper  listed  for  a  particular  unit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of 
providing  additional  notice.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decision  in  the  principal 
newspaper. 

The  following  newspapers  will  be 
used  to  provide  notice. 

Snuiht-r-n  Region 

Regional  Forester  decisions:  Affecting 
National  Forest  System  lands  in  more 
than  one  state  of  the  13  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

Atlanta  Journal,  published  daily  in 
Atlanta,  GA. 

Southern  Region 

Regional  Forester  decisions:  Affecting 
National  Forest  System  lands  in  only 
one  state  of  the  13  states  of  the  Southern 
Region  and  the  Commonwealth  of 
Puerto  Rico  will  appear  in  the  principal 
newspaper  elected  by  the  National 
Forest(s)  of  that  state. 


National  Forests  in  Alabama;  Alabama 

Forest  Supervisor  Decisions: 

Montgomery  Advertiser,  published 
daily  in  Montgomery,  AL. 

Bankhead  Ranger  District:  Northwest 
Alabamian,  published  weekly  (Monday 
&  Thursday)  in  Haleyville,  AL. 

Conecuh  Ranger  District:  The 
Andalusia  Star,  published  daily 
(Tuesday  through  Saturday)  in 
Andalusia,  AL. 

Oakmulgee  Ranger  District,  The 
Tuscaloosa  News,  published  daily  in 
Tuscaloosa,  AL. 

Shoal  Creek  Ranger  District:  The 
Anniston  Star,  published  daily  in 
Anniston,  AL. 

Talladega  Ranger  District:  The  Daily 
Home,  published  daily  in  Talladega,  AL. 

Tuskegee  Ranger  District:  Tuskegee 
News,  published  weekly  (Thursday)  in 
Tuskegee,  AL. 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decisions: 
El  Nuevo  Dia,  published  daily  in 

Spanish  in  San  Juan.  PR. 
San  Juan  Star,  published  daily  in  San 

Juan,  PR. 

District  Ranger  Decisions: 

El  Horizonte,  published  weekly 

(Wednesday)  in  Fajardo,  PR. 

Chattahoochee-Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions:  The 
Times,  published  dailv  in  Gainesville, 
GA. 

District  Ranger  Decisions:  Armuchee 
Ranger  District:  Walker  County 
Messenger,  published  bi-weekly 
(Wednesday  &  Friday)  in  LaFayette.  GA 
Toccoa  Ranger  District:  The  News 
Observer  published  weekly 
(Wednesday)  in  Blue  Ridge,  GA. 

Brasstown  Ranger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville,  GA. 

Dahlonega  Nugget,  published  weekly 
(Thursday)  in  Dahlonega,  GA. 

Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly  (Thursday) 
in  Clayton,  GA. 

Chattooga  Ranger  District:  Northwest 
Georgian,  published  weekly  (Tuesday) 
in  Cornelia,  GA. 

Toccoa  Record,  published  weekly 
(Thursday)  in  Toccoa,  GA. 

White  County  News,  published 
weekly  (Thursday)  in  Cleveland,  GA. 

Cohutta  Ranger  District:  Chatsworth 
Times,  published  weekly  (Wednesday) 
in  Chatsworth,  GA. 

Oconee  Ranger  District:  Monticello 
News,  published  weekly  (Thursday)  in 
Monticello,  GA. 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions: 


UMI 
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Knoxville  News  Sentinel,  puuiisneu 
daily  in  Knoxville,  TN  (covering 
McMinn,  Monroe,  and  Polk  Counties) 

Johnson  City  Press,  published  daily 
Johnson  Qty,  TN  (covering  Carter, 
Cocke.  Greene.  Johnson,  Sullivan. 
Unicoi  and  Washington  Counties) 

District  Ranger  Decisions: 

Ocoee  Ranger  District;  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton.  TN. 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  pubUshed  daily  (Monday- 
Friday)  in  Athens,  TN. 

TelJico  Ranger  District:  Monroe 
County  Advocate,  published  weekly 
(Thursday)  in  Sweetwater,  TN. 

Nolichucky  Ranger  District: 
Greeneville  Sun,  published  daily 
(Monday-Saturday)  in  Greeneville,  TN. 

Unaka  Ranger  District:  Johnson  City 
Press,  published  daily  in  Johnson  City, 
TN. 

Watauga  Ranger  District:  Elizabethton 
Star,  published  daily  (Sunday-Friday) 
in  Elizabethton,  TN. 

Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions: 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY. 

District  Ranger  Decisions: 

Morehead  RAnger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY. 

Stanton' Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday)  in 
Stanton,  KY. 

Berea  Ranger  District:  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee,  KY. 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London,  KY. 

Somerset  Ranger  District: 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY. 

Steams  Ranger  District:  McCreary 
Countv  Record,  published  weekly 
(Tuesday)  in  Whitley  City,  KY. 

Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY. 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions: 

The  Tallahassee  Democrat,  published 

daily  in  Tallahassee.  FL. 
District  Ranger  Decisions: 
Apalachicola  Ranger  District:  The 

Weekly  Journal,  published  weekly 

(Wednesday)  in  Bristol,  FL. 
Lake  George  Ranger  District:  The 

Ocala  Star  Banner,  published  daily  in 

Ocala,  FL. 
Osceola  Ranger  District:  The  Lake  City 

Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City,  FL. 


senunuie  Kdnger  District:  The  Daily 
Commercial,  published  daily  in 
Leesburg.  FL. 

Wakulla  Ranger  District:  The 
Tallahassee  Democrat,  published  daily 
in  Tallahassee,  FL. 

Francis  Marion  &  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions: 

The  State,  published  daily  in 
Columbia,  SC. 

District  Ranger  Decisions: 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday)  in 
Newberry,  SC. 

Andrew  Pickens  Ranger  District: 
Seneca  Journal  and  Tribune,  published 
bi-weekly  (Wednesday  and  Friday)  in 
Seneca.  SC. 

Long  Cane  Ranger  District:  The  State. 
published  daily  in  Columbia,  SC. 

Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in  Charleston, 
SC. 

Witherbee  Ranger  District:  News  and 
Courier,  published  daily  in  Charleston, 
SC. 

Tyger  Ranger  District:  The  Union 
Daily  Times,  published  daily  in  Union, 
SC.  ' 

George  Washington  and  Jefferson 
National  Forests.  Virginia 

Forest  Supervisor  Decisions: 

Roanoke  Times  &■  World-News, 
published  daily  in  Roanoke,  VA. 

District  Ranger  Decisions: 

Lee  Ranger  District:  Shenandoah 
Valley  Herald,  published  weekly 
(Wednesday)  in  Woodstock,  VA. 

Warm  Springs  Ranger  District:  The 
Recorder,  published  weekly  (Thursday) 
in  Monterey,  VA. 

Pedlar  Ranger  District:  News-Gazette, 
published  weekly  (Wednesday)  in 
Lexington,  VA. 

James  River  Ranger  District:  Virginian 
Review,  published  daily  (except 
Simday)  in  Covington,  VA. 

Deerfield  Ranger  District:  Daily  News 
Leader,  published  daily  in  Staunton, 
VA. 

Dry  River  Ranger  District:  Daily  News 
Record,  published  daily  (except 
Sunday)  in  Harrisonburg,  VA. 

Blackburg  Ranger  District:  Roanoke 
Times  &■  World-News,  published  daily 
in  Roanoke,  VA. 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for  those 
decisions  in  West  VA — notice  will  be 
published  in  the  Roanoke  Times  and 
Monroe  Watchman.) 

Glenwood  Ranger  District:  Roanoke 
Times  &•  World-News,  published  daily 
in  Roanoke,  VA. 


New  Castle  Ranger  District:  Roanoke 
Times  &■  World-News,  published  daily 
in  Roanoke,  VA. 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for  those 
decisions  in  West  VA — notice  will  be 
published  in  the  Roanoke  Times  and 
Monroe  Watchman.) 

Mount  Rogers  National  Recreation 
Area:  Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA. 

Clinch  Rmiger  Dislricl:  Kingsport- 
Times  News,  published  daily  in 
Kingsport,  TN. 

Wythe  Ranger  District:  Southwest 
Virginia  Enterprise,  published  bi-weekly 
(Wednesday  and  Saturday)  in 
Wytheville,  VA. 

Kisatchie  National  Forest.  Louisiana 

Forest  Supervisor  Decisions: 

Alexandria  Daily  Town  Talk, 
published  daily  in  Alexandria,  LA. 

District  Ranger  Decisions: 

Caney  Ranger  District:  Minden  Press 
Herald,  published  daily  in  Minden,  LA. 

Homer  Guardian  Journal,  published 
weekly  (Wednesday)  in  Homer,  LA. 

Catahoula  Ranger  District:  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria,  LA. 

Colfax  Chronicle,  published  weekly 
(Wednesday)  in  Colfax,  LA. 

Evangeline  Ranger  District: 
Alexandria  Daily  Town  Talk,  pubUshed 
daily  in  Alexandria,  LA. 

Kisatchie  Ranger  District: 
Natchitoches  Times,  published  daily 
(Tuesday-Saturday)  in  Natchitoches, 
LA. 

Vernon  Ranger  District:  Leesville 
Leader,  published  daily  in  Leesville, 
LA. 

Winn  Ranger  District:  Winn  Parish 
Enterprise,  published  weekly 
(Wednesday)  in  Winnfield,  LA. 

National  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions: 

Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

District  Ranger  Decisions: 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS.' 

Biloxi  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS. 

Black  Creek  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Bude  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS. 

Chickasawhay  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 

Delta  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS. 

Holly  Springs  Ranger  District: 
Clarion-Ledger,  published  daily  in 
Jackson,  MS. 
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Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Strong  River  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson,  MS. 

Ashe-Eranibert  Project:  Clarion- 
Ledger,  published  daily  in  lackson,  MS. 

National  Forests  in  North  Carolina, 
North  Carolina 

Foreal  Supervisor  Decisions: 

The  Asheville  Citizen-Times, 
published  daily  in  Asheville,  NC. 

District  Ranger  Decisions: 

Cheoah  Ranger  District:  Graham  Star, 
published  weekly  (Thursday)  in 
Robbinsville,  NC. 

Croatan  Ranger  District:  The  Sun 
Journal,  published  weekly  (Sunday 
through  Friday)  in  New  Bern,  NC. 

French  Broad  Ranger  District:  The 
Asheville  Citizen  Times,  published 
daily  in  Asheville,  NC. 

Grandfather  Ranger  District: 
McDowell  News,  published  daily  in 
Marion,  NC. 

Highlands  Ranger  District:  The 
Highlander,  published  weekly  (May-Oct 
Tues  &  Fri;  C3ct-April  Tues  only)  in 
Highlands,  NC. 

Pisgah  Ranger  District:  The  Asheville 
Citizen-Times,  published  daily  in 
Asheville,  NC. 

Toecane  Ranger  District:  The 
Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC. 

Tusquitee  Ranger  District:  Cherokee 
Scout,  published  weekly  (Wednesday) 
in  Murphy,  NC. 

Uwharrie  Ranger  District: 
Montgomery  Herald,  published  weekly 
(Wednesday)  in  Troy,  NC. 

Wayah  Ranger  District:  The  Franklin 
Press,  published  bi-weekly  (Wednesday 
and  Friday)  in  Franklin,  NC. 

Quachita  National  Forest,  Arkansas. 
Oklahoma 

Forest  Supervisor  Decisions: 

Arkansas  Democrat-Gazette, 
published  daily  in  Little  Rock,  AR. 

District  Ranger  Decisions: 

Caddo  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Cold  Springs  Ranger  District: 
Arkansas  Democrat-Gazette,  pubUshed 
daily  in  Little  Rock,  AR. 

Fourche  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Jessieville  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Mena  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 


Oden  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Poteau  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Winona  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Rock,  AR. 

Womble  Ranger  District:  Arkansas 
Democrat-Gazette,  published  daily  in 
Little  Ruck,  AR. 

Choctaw  Ranger  District:  Tulsa  World, 
published  daily  in  Tulsa,  OK. 

Kiamichi  Ranger  District:  Tulsa 
World,  published  daily  in  Tulsa,  OK. 

Tiak  Ranger  District:  Tulsa  World, 
published  daily  in  Tulsa,  OK. 

M /.irk  Si    Francis  National  Forest: 

\r  k.ip.sas 

ruivst  Supervisor  Decisions: 

The  Courier,  published  daily  (Sunday 
through  Friday)  in  Russellville,  AR. 

District  Ranger  Decisions: 

Sylamore  Ranger  District:  Stone 
County  Leader,  published  weekly 
(Tuesday)  in  Mountain  View,  AR. 

Buffalo  Ranger  District:  Newton 
County  Times,  published  weekly 
(Thursday)  in  Jasper,  AR. 

Bayou  Ranger  District:  The  Courier, 
pubUshed  daily  (Sunday  through 
Friday)  in  Russellville,  AR. 

Pleasant  Hill  Ranger  District:  Johnson 
County  Graphic,  published  weekly 
(Wednesday)  in  Clarksville,  AR. 

Boston  Moimtain  Ranger  District: 
Southwest  Times  Record,  published 
daily  in  Fort  Smith,  AR. 

Magazine  Ranger  District:  Southwest 
Times  Record,  published  daily  in  Fort 
Smith,  AR. 

St.  Francis  Ranger  District:  The  Daily 
World,  published  daily  (Sunday  through 
Friday)  in  Helena,  AR. 

National  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions: 

The  Lufkin  Daily  News,  pubUshed 
daily  in  Lufkin,  TX. 

District  Ranger  Decisions: 

Angelina  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin, 
TX. 

Davy  Crockett  National  Forest:  The 
Lufkin  Daily  News,  pubUshed  daily  in 
Lufkin.  TX.     ■ 

Sabine  National  Forest:  The  Lufkin 
Daily  News,  pubUshed  daily  in  Lufkin, 
TX. 

Sam  Houston  National  Forest:  The 
Courier,  published  daily  in  Coru-oe.  TX. 

Caddo  &  LBJ  National  Grasslands: 
Denton  Record-Chronicle,  pubUshed 
daily  in  Denton,  TX. 

The  Responsible  Official  under  36 
CFR  part  215  gave  annual  notice  in  the 


Federal  Register  published  in  June  1, 
1995,  of  principal  newspapers  to  be 
utilized  for  publishing  notices  of 
proposed  actions  and  of  decisions 
subject  to  appeal  under  36  CFR  215.  The 
Ust  of  newspapers  to  be  used  for  215 
notice  and  decision  is  corrected  as 
follows: 

Chattahoochee-Oconee  National  Forest, 
Georgia 

District  Ranger  Decisions: 

Brasstown  Ranger  District:  (Secondary 
newspaper  added)  Dahlonega  Nugget, 
published  weekly  (Thursday)  in 
Dahlonega.  GA. 

Cohutta  Ranger  District:  (Correction  to 
existing  newspaper)  The  Chatsworth 
Times,  published  weekly  (Wednesday) 
in  Chatsworth,  GA. 

Deletion  of  Ranger  District: 

Chattahoochee-Oconee  National  Forest, 
Georgia 

District  Ranger  Decisions: 

Chestatee  Ranger  District:  Dahlonega 
Nugget,  published  weekly  (Thursday)  in 
Dahlonega,  GA. 

Correction  to  Newspaper  of: 

Daniel  Boone  National  Forest, 
Kentucky 

District  Ranger  Decisions: 

Stanton  Ranger  District:  (Correction  to 
existing  newspaper)  The  Clay  City 
Times,  published  weekly  (Thursday)  in 
Stanton,  KY. 

Kisatchie  National  Forest,  Louisiana 

District  Ranger  Decisions: 

Kisatchie  Ranger  District:  (Correction 
to  existing  newspaper)  Natchitoches 
Times,  published  daily  (Tuesday- 
Satiu-day)  in  Natchitoches,  LA. 

Deletion  of  Ranger  Districts: 

National  Forests  in  Texas,  Texas 

District  Ranger  Decisions: 

Angelina  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin, 
TX. 

San  Jacinto  Ranger  District:  The 
Courier,  published  daily  in  Conroe,  TX. 

Neches  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin, 
TX. 

Raven  Ranger  District:  The  Courier, 
published  daily  in  Conroe,  TX. 

Tenaha  Ranger  District:  The  Lufkin 
Daily  News,  pubUshed  daily  in  Lufkin, 
TX. 

^Trinity  Ranger  District:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin, 
TX. 

Yellowpine  Ranger  District:  The 
Beaumont  Enterprise,  published  daily  in 
Beaumont,  TX. 
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National  Forests  Added; 
Vational  Forests  in  Texas,  Texas 

District  Ranger  Decisions: 

Angelina  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Luikin, 
TX. 

Davy  Crockett  National  Forest:  The 
Lufkin  Daily  News,  published  daily  in 
Lufkin.  TX. 

Sabine  National  Forest:  The  Lufkin 
Daily  News,  published  daily  in  Lufkin. 
TX. 

Sam  Houston  National  Forest:  The 
Courier,  published  daily  in  Conroe,  TX. 

[}ated:  lanuary  11. 1996. 
Gloria  Manning, 

Deputy  Regional  Forester.  Resources. 
(FR  Doc.  95-562  Filed  1-18-96;  8:45  am] 
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Su!tabit!tv  Snjdles  *o^  ■??  Wild  and 
Seer:;;  a:vi»'s    -  :4r-  ..- %,,-    nai  Forest, 
Place'    '-..Da   E   D  .-jc:  \  Sierra,  and 
Nevdaa  Cour.ti^s,  C^^.tomla 

i  J  r  s    • :  Forest  Service,  USDA. 

acjkjh:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

s,.  MM  .i  ;^y:  The  Department  of 
.^giiculture,  Forest  Service.  Tahoe 
National  Forest  and  the  Department  of 
Interior.  Bureau  of  Land  Management. 
Folsom  District,  are  preparing  an 
environmental  impact  statement  (EIS) 
and  Forest  Flan  amendment  which 
analyzes  the  suitabihty  of  22  rivers  in, 
and  adjacent  to.  the  Tahoe  National 
Forest  in  California.  A  Revised  Notice  of 
Intent  to  prepare  an  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  Thursday, 
November  2.  1995  (60  FR  55696).  That 
Notice  announced  that  a  draft 
environmental  impact  statement  (DEIS) 
would  be  available  for  review  in 
November  of  1995;  the  DEIS  is  now 
expected  to  be  available  in  March  of 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Phil  Homing. 
Wild  and  Scenic  River  Coordinator.  P.O. 
Box  6003.  Nevada  City.  CA  95959. 
phone  (916) 265-4531. 

Dated:  January  10. 1996. 
lohn  H.  Skinner, 
Forest  Supervisor. 
(FR  Doc.  96-614  Filed  1-18-96;  8:45  am) 

B4LLING  COOE  3410-11-M 


Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  February  8  and 
9th.  1996  at  Mt.  Bachelor  Resort  south 
of  Bend,  Oregon.  Start  time  is  10  a.m. 
both  days.  Agenda  items  include:  (1) 
Overview  of  winter  recreation  issues  in 
the  Deschutes  Province;  (2)  Early 
response  and  Province  comments  on  the 
Eastside  Ecosystem  project  and  DEIS;  (3) 
An  update  on  the  salvage  program  on 
Province  forests;  and  (4)  Open  public 
forum.  All  Deschutes  Province  Advisory 
Committee  meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hoogesteger,  Province  Liaison, 
USDA,  Fort  Rock  Ranger  District.  1230 
N.E.  3rd,  Bend.  Oregon  97701.  541-383- 
4704. 

Dated:  January  9, 1996. 
Sally  Collins, 

Deschutes  National  Forest  Supervisor. 
(FR  Doc.  96-613  Filed  1-18-96;  8:45  am] 
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Klamath  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
February  5  and  February  6.  1995  at  the 
Hoopa  Valley  Tribe  Neighborhood 
Facility  Gymnasiiun.  Highway  96. 
Hoopa.  CaUfomia.  The  meeting  will 
begin  at  10  a.m.  on  February  5  and 
adjourn  at  5  p.m.  The  meeting  will 
reconvene  at  8  a.m.  on  February  6  and 
continue  imtil  4  p.m.  Agenda  items  to 
be  covered  include:  (1)  Forest  health/ 
stewardship  contract  update;  (2)  third 
party  monitoring;  (3)  Province-wide 
forest  health  strategy;  (4)  short-term 
salvage  priorities;  (5)  standing 
committee  reports;  and  (6)  public 
comment  periods.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Anderson.  USDA,  Klamath  National 
Forest,  at  1312  Fairlane  Road.  Yreka, 
CaUfomia  96097;  telephone  916-842- 
6131,  (FTS)  700-^67-1300. 

Dated:  January  9. 1996. 
Robert ).  Anderson, 

Planning  Staff  Officer. 

(FR  Doc.  96-473  Filed  1-18-96;  8:45  am) 
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Oly^D'c  P'-ov^nc'a!  'r^eraqency 

Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  PIEC  Advisory 
Committee  will  meet  on  February  1, 
1996  in  the  Las  Palomas  Banquet  Room, 
1085  East  Washington,  Sequim, 
Washington.  The  meeting  will  begin  at 
9:30  a.m.  and  continue  until  3:30  p.m. 
Agenda  items  are:  (1)  National  Forest 
Timber  Sales;  (2)  Review  of  Watershed 
Restoration  Project  Selections;  (3) 
Access  and  Travel  Management 
Assessment;  (4)  Open  Forum  and 
Agenda  Items  from  the  Advisory 
Committee;  and  (5)  Public  Comments. 
All  Olympic  Province  Advisory 
Committee  Meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison. 
USDA.  Quilcene  Ranger  District,  P.O. 
Box  280,  Quilcene,  WA  98376,  (360) 
765-2211  or  Ronald  R.  Humphrey, 
Forest  Supervisor,  at  (360)  956-2301. 

Dated:  January  10. 1996. 
Ronald  R.  Humphrey, 
Forest  Supervisor. 

[FR  Doc.  96-486  Filed  1-18-96;  8:45  am] 
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Privacy  Act  of  1974:  Amendment  of 
CIA  Systems  of  Records  (CIA-57) 

AGENCY:  Central  Intelligence  Agency. 
ACTION:  Notice  of  amended  system  of 
records  subject  to  the  Privacy  Act. 

summary:  The  Central  Intelligence 
Agency  is  providing  notice  on  the 
amendment  of  a  system  of  records  in  its 
ciurent  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a). 
EFFECTIVE  DATE:  This  action  is  effective 
40  days  after  pubUcation  in  the  Federal 
Register  (Febmary  28.  1996),  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  S.  Strickland.  Information  and 
Privacy  Coordinator.  Central 
Intelligence  Agency.  Washington,  DC 
20505,  telephone:  (703)  351-2083. 
SUPPLEMENTARY  INFORMATION:  The 
record  system,  identified  as  CIA-57,  is 
to  be  entitled:  "Personnel  Security 
Records"  to  reflect  a  change  of 
organizational  designation.  CIA-57  has 
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been  updateu  lu  inciuue  recoras 
maintained  concerning  required 
financial  disclosure  statements 
submitted  by  CIA  employees  and  the 
authority  (Executive  Order  12968)  for 
maintenance  of  such  statements.  CIA- 
57,  as  published  in  the  Federal  Register. 
Privacy  Act  Issuances — 1993 
Compilation,  is  being  published 
herewith,  as  amended,  in  its  entirety. 

Dated:  December  29, 1995. 
Richard  D.  Calder, 

Deputy  Director  for  Administration. 

CIA-57 
SYSTEM  NAME: 

Personnel  Security  Records. 

SYSTEM  LOCATION: 

Central  Intelligence  Agency. 
Washington,  DC  20505. 

CATEGORIES  OF  INDfVIDUALS  CCVEPED  BY  THE 
SYSTEM: 

Applicants;  current  and  former 
Agency  staff  and  contract  employees; 
consultants;  contractors;  military  aad 
other  Federal  detailees;  individuals  of 
security  interest,  including  individuals 
identified  as  being  involved  in  the 
possible  compromise  of  classified  or 
otherwise  protected  information; 
persons  of  or  contemplated  for 
substantive  affiliation  vidth  or  service  to 
the  Agency;  persons  on  whom  the 
Agency  has  conducted  an  investigation; 
and  Federal,  civilian,  and  military 
personnel  with  whom  the  Agency 
conducts  liaison. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographic  data  (including:  Name, 
sex,  date  and  place  of  birth,  social 
security  number,  personal  history 
statements,  and  past  and  present 
employers  and  addresses). 

Financial  and  travel  data. 

Correspondence  relating  to  an 
individual  under  consideration  for 
access  to  classified  information, 
projects,  or  facilities. 

Public-source  and  bibliographic  data 
on  individuals  and  events  of  security 
interest. 

Authorizations  for  tlie  release  of 
financial  and  travel  information,  high 
school  and  college  transcripts,  and  other 
information. 

Investigative  reports,  including 
investigative  and  data  pertaining  to 
actual  or  purported  compromises  of 
classified  or  otherwise  protected 
information. 

Personnel,  medical, 
counterintelligence,  and  other 
information  relating  to  the  assessment 
or  examination  of  an  individual  for 
access  to  classified  information. 


facilities,  projects,  or  for  other  security 
or  suitability  purposes. 

Appraisal  summaries  reflecting  the 
rationale  for  granting,  refusing, 
suspending,  terminating,  or  revoking  a 
security  clearance  or  access  approval  or 
authorization. 

Documentation  of  and  relating  to  any 
interim  or  final  action  taken  by  the 
Office  of  Personnel  Security  or  other 
appropriate  Agency  official  concerning 
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suitability,  performance,  or  other  issue. 

Secrecy  agreements. 

Personnel  actions. 

Project  files. 

Documentation  conceming  the 
granting,  refusing,  revocation, 
suspension,  or  termination  of 
clearances,  access  approvals,  and  access 
authorizations;  levels  of  clearances  held 
and  types  of  access  approvals  and 
authorizations;  approvals  for  personnel 
reassignments;  notations  that  polygraph 
or  other  special  interviews  were 
performed;  memoranda  conceming 
security  incidents  and  investigations; 
notices  of  termination  of  affiliation  with 
the  Agency. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Security  Act  of  1947,  as 
amended— Pub.  L.  80-253. 

Central  Intelligence  Agency  Act  of 
1949,  as  amended— Pub.  L.  81-110. 

Section  506(a),  Federal  Records  Act  of 
1950  (44  U.S.C.  3101). 

Executive  Order  10450. 

Executive  Order  12333. 

Executive  Order  12829. 

Executive  Order  12958. 

Executive  Order  12968. 

Title  VIII.  Pub.  L.  103-359. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  system  is  used  to  ascertain 
whether  there  is  any  existing 
information  conceming  a  person  who  is 
of  immediate  interest  to  the  CIA.  The 
system  is  also  routinely  used  when: 

A  person  applies  for  CIA  employment 
or  assignment; 

A  person  is  a  candidate  or  associated 
with  a  candidate  for  some  project, 
assignment,  or  award; 

A  person  is  slated  for  initial  or  re- 
evaluation  of  eligibility  for  access  to 
classified  information,  facilities,  or 
projects: 

A  person  is  subject  to  adverse  actions, 
■personnel  assignments  separations, 
termination,  monitoring  for  suitability 
factors  or  security  risks,  or  other  similar 
administrative  action; 

A  question  arises  as  to  whether  a 
certain  individual  has  been  security 
approved,  or  considered  for  security 
approval  by  the  CIA; 


Necessary  to  provide  information  to 
U.S.  govemment  officials  regarding  a 
compromise  of  classified  or  otherwise 
protected  information  to  protect 
classified  information  or  intelligence 
sources  and  methods,  or  for  statistical 
and  substantive  analysis  of  the  data; 

Necessary  to  othenvise  make 
decisions  on  the  utilization  of 
individuals; 

There  is  a  need  to  obtain.,the  security 
file  of  an  individual  who  is  known  (or 
assumed)  to  be  the  subject  of  a  file;  and 

CIA  receives  and  responds  to  a 
request  for  security  related  information 
from  another  Federal  agency. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  microfilm,  computer  disks, 
electronic  storage,  and  magnetic  tapes. 

RETRIEVABILmr: 

By  name,  social  security  number, 
other  identification  niunber. 

SAFEGUARDS: 

Records  are  safeguarded  by 
combination  lock  security  containers,  or 
are  stored  within  a  vaulted  area.  Access 
is  restricted  to  individuals  who  are 
certified  on  an  "Access  List."  The 
Access  List  is  validated  at  least  annually 
and  circulated  to  responsible  Agency 
officials  so  that  they  can  ensure  that 
records  are  accessed  only  for  official 
purposes. 

RETENTION  AND  DISPOSAL: 

Files  which  contain  Agency- 
developed  investigative  reports  on  an 
individual  are  retained  a  maximimi  of 
50  years,  then  destroyed  by  burning  or 
pulping.  Liaison  contact  files  are  kept 
for  three  years,  then  destroyed  by 
burning  or  pulping,  except  where  there 
is  a  documented  request  to  continue  the 
liaison.  Secrecy  Agreements  are  retained 
a  maximum  of  70  years,  then  destroyed 
b     .urning  or  pulping.  Other  records  are 
destroyed  when  no  longer  needed  by 
burning  or  pulping. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel  Security, 
Central  Intelligence  Agency, 
Washington,  DC  20505. 

NOTIRCATION  PROCEDURES: 

Individuals  seeking  to  learn  if  this 
system  of  records  contains  information 
about  them  should  direct  their  inquiries 
to:  Information  and  Privacy  Coordinator, 
Central  Intelligence  Agency, 
Washington.  DC  20505. 

Identification  requirements  are 
specified  in  the  CIA  rules  publi.shed  in 
the  Federal  Register  (32  CFR  1901.13). 
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Individuals  must  comply  with  these 
rules. 

RECORD  ACCESS  PAOCEOURES: 

The  Central  Intelligence  Agency's 
regulations  for  access  to  individual 
records,  for  disputing  the  contents 
thereof,  and  for  appealing  an  initial 
determination  by  QA  concerning  access 
to  or  correction  of  records,  are 
promulgated  in  the  CIA  rules  section  of 
the  Federal  Register. 

nECOftO  SOURCE  CATEGORIES: 

Current  and  former  Agency 
employees;  consultants;  contractors; 
contract  employees;  military  and  other 
Federal  detailees;  applicants  for 
employment;  persons  of  or 
contemplated  for  substantive  affiliation 
with  or  service  to  the  Agency,  Federal, 
state  and  local  agencies,  educational 
institutions,  financial  institutions  and 
holding  companies,  consumer  reporting 
agencies,  commercial  entities, 
employers,  professional  service 
providers,  personal  and  business 
references  provided  by  the  individual 
under  investigation,  and  acquaintances 
of  the  individual,  as  well  as  public 
source  data  (e.g.,  periodicals, 
newspapers,  and  broadcast  transcripts), 
classified  and  unclassified  reporting, 
and  correspondence. 

|FR  Doc.  96-539  Filed  1-18-96;  8:45  am] 

BILLINO  CODE  S310-03-4I 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Montana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  January  24, 
1996,  at  the  TownHouse  Inn,  1411  10th 
Avenue  South,  Great  Falls,  Montana 
59405.  The  purpose  of  the  meeting  is  to 
conduct  orientation  for  new  members, 
brief  the  Committee  on  Commission  and 
regional  activities,  and  finalize  plans  for 
a  factfinding  meeting  on  educational 
opportunities  for  Native  American 
students. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Phillip 
Caldwell,  406-^52-4345.  or  John  F. 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-666-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 


language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  lanuary  16, 1996. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  96-635  Filed  1-17-96;  8:4.">  am) 
BILUNO  CODE  6336-01-^ 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  795] 

Grant  of  Authority  for  Subzone  Status 
SGS-Thomson  Microelectronics,  Inc. 
(Sefniconductors);  Phoenix,  AZ 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment  ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Phoenix,  Arizona,  gremtee  of  Foreign- 
Trade  Zone  75,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
semiconductor  manufacturing  plant  of 
SGS-Thomson  Microelectronics,  Inc.,  in 
Phoenix,  Arizona,  was  filed  by  the 
Board  on  May  25.  1995,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  26-95, 
60  FR  28574,  6/1/95);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  75D)  at  the  SGS- 
Thomson  Microelectronics,  Inc.,  plant 
in  Phoenix,  Arizona,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 


Signed  at  Washington,  DC.  this  12tb  day  of 
December  1995. 

Susan  G.  Essennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-459  Filed  1-18-96;  8:45  am) 

BILUNO  CODE  3S10-OS-P 


[Order  No.  796] 

Transfer  of  Subzone  27G  from  FTZ  27 
to  FTZ  28,  New  Bedford,  MA; 
Resolution  and  Order 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

After  consideration  of  the  request  with 
supporting  documents  (FTZ  Docket  61-95, 
filed  10/10/95)  from  the  Massachusetts  Port 
Authority,  grantee  of  Foreign-Trade  Zone  27, 
Boston,  Massachusetts,  for  reissuance  of  the 
subzone  grant  of  authority  at  the  Polaroid 
Corporation  facility  in  New  Bedford, 
Massachusetts,  to  the  City  of  New  Bedford, 
Massachusetts,  grantee  of  Foreign-Trade 
Zone  28,  which  has  joined  in  the  request,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended,  and 
the  Board's  regulations  are  satisfied,  and  that 
the  proposal  is  in  the  public  interest, 
approves  the  request  and  recognizes  the  City 
of  New  Bedford  as  the  new  grantee  of  the 
Polaroid  Subzone,  which  is  hereby 
redesignated  as  Subzone  28D. 

The  approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  12th  day  of 
December  1995. 

Susan  G.  Essennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-461  Filed  1-18-96;  8:45  am) 

BILUNQ  COOE  3510-OS-P 


[Order  No.  794] 

Grant  of  Authority  for  Subzone  Status 
BASF  Corporation  (Chemical 
Pigments/Dyes);  Rensselaer,  NY 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 


I  lie  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Capital  District  Regional  Planning 
Commission,  grantee  of  Foreign-Trade 
Zone  121,  for  authority  to  establish 
special-purpose  subzone  status  at  the 
chemical  pigment/dye  manufacturing 
facility  of  BASF  Corporation  in  the 
Rensselaer,  New  York  area,  was  filed  by 
the  Board  on  March  11,  1994,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  11-94, 
59  FR  13697,  3-23-94);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby     - 
authorizes  the  establishment  of  a 
subzone  (Subzone  121B)  at  the  plant  site 
of  BASF  Corporation  in  Rensselaer,  New 
York,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28.  The  scope  of  authority  does 
not  include  authority  for  the  election  of 
nonprivileged  foreign  status  (19  CFR 
§  146.42)  on  foreign  items  used  in 
manufacturing  and  processing  activity 
which  results  in  articles  subject  to  a 
lower  (actual  or  effective)  duty  rate  than 
any  of  their  foreign  components. 

Signed  at  Washington,  DC,  this  12th  day  of 
December  1995. 
Susan  G.  Essennan, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest:  , 

John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

|FR  Doc.  96-460  Filed  1-18-96:  8:45  am) 
BILUNG  CODE  3510-OS-P 


[Docket  79-95]  | 

Foreign-Trade  Zone  k-i  Hojsion 

Texas,  Proposed  'o?-eign-T>ade 
Subzone,  Exj;o''  •:.:   pc-.tic^  (Oil 
Refinery  Complex)  napis  County 
Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84,  requesting 
special-purpose  subzone  status  for  the 
oil  refinery  complex  of  Exxon 
Corporation,  located  in  Harris  County, 
Texas.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  December  12, 1995. 

The  refinery  and  petrochemical 
complex  (3,500  acres)  is  located  on  the 
Houston  Ship  Channel  at  2800  Decker 
Drive,  Harris  County  (Baytown  area), 
Texas,  some  25  miles  east  of  Houston. 
The  refinery  (400,000  barrels  per  day; 
4,000  employees)  is  used  to  produce 
fuels  and  petrochemical  feedstocks. 
Fuels  produced  include  gasoline,  jet 
fuel,  distillates,  residual  fuels,  and 
naphthas.  Petrochemicals  include 
resins,  epichlorohydrin,  methyl  ethyl 
ketone,  allyl  chloride,  secondary  butyl 
alcohol,  polypropylene,  methane, 
ethane,  propane,  butane,  butylene, 
ethylene,  propylene  and  butadiene. 
Refinery  by-products  include  sulfur  and 
petroleum  coke.  Some  60  percent  of  the 
crude  oil  (85  percent  of  inputs),  and 
some  feedstocks  and  motor  fuel 
blendsfocks  used  in  producing  fuel 
products  are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  5.25c  to 
10.5e/barrel.  Foreign  merchandise 
would  also  be  exempt  from  state  and 
local  ad  valorem  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  19,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-'day  period  (to  April  3, 1996\ 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 


I  .,^.  ut'pcLninem  of  Commerce  District 
Office,  #1  Allen  Center,  Suite  1160, 
500  Dallas,  Houston,  Texas  77002 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 ' 

Dated:  December  14, 1995. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  96-624  Filed  1-18-96;  8:45  am] 

BILUNG  COOE  3510-OS-P 


International  Trade  Administration 

[A-428-8011 

Ball  Bearings  (Other  Than  Tapered 
Roller  Bearings)  and  Parts  Thereof 
From  Germany;  Extension  of  Time 
Limit  for  New  Shipp>er  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  preliminary  results  in  the  new 
shipper  administrative  review  of  the 
antidumping  duty  order  on  ball  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof  from  Germany,  covering 
the  period  December  1,  1994.  through 
May  31,  1995,  since  the  Department  has 
concluded  that  the  case  is 
extraordinarily  complicated. 
EFFECTIVE  DATE:  )anuary  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Michael  Rill, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  received  a  request 
from  Roulements  Miniatures  SA  (RMB) 
and  Miniaturkugellager  GmbH  (MKL),  to 
conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 
on  ball  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  fi-om- 
Germany.  On  June  14,  1995.  the 
Department  initiated  a  new  shipper 
review  of  MKL,  a  manufacturer  and 
exporter  of  ball  bearings  to  the  United 
States,  for  the  period  December  1,  1994 
through  May  31,  1995  (60  FR  32503). 
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Because  this  is  one  of  the  first  new 
shipper  reviews,  the  Department  finds 
this  case  to  be  extraordinarily 
complicated.  Therefore,  we  are  unable 
to  complete  this  review  within  the  time 
limits  mandated  by  section 
751(a)(2)(B)(iv)  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Roimd 
Agreements  Act  (the  Tariff  Act). 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limit  for  the  preliminary  results  to 
January  31.  1996. 

Interested  parties  may  submit 
appUcations  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  353.34(b). 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Tariff  Act 
(19  U.S.C.  1675(a)). 

Dated.  December  IS,  1995. 
JoMph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  96-462  Filed  1-18-96:  8:45  am) 
HUMQCOOe  3S1(M]6-P 


[A-421-701) 

Bi-as  ,  :,  --jt  and  Strip  From  The 

Net^-'f  d'  3s;  Final  Results  of 
An;  c;^  T.p,ng  Duty  Administrative 

Rev  •^w 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  December  28,  1994.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1990-91  administrative 
review  of  the  antidumping  duty  order 
on  brass  sheet  and  strip  from  the 
Netherlands.  The  review  covers  exports 
of  this  merchandise  to  the  United  States 
by  one  manufacturer/exporter. 
Outokumpu  Copper  Rolled  Products  AB 
(OBV),  during  the  period  August  1,  1990 
through  July  31,  1991.  The  review 
indicates  the  existence  of  dumping 
margins  for  this  period. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
as  a  result  of  a  change  in  the  treatment 
of  home  market  consumption  taxes,  we 
have  adjusted  OBV's  margin  for  these 
final  results. 

EFFECTIVE  DATE:  January  19,  1996. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman. 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
ex:  20230;  telephone:  (202)  482-5253. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  December  28.  1994(59  FR  66892). 
the  Department  published  in  the 
Federal  Register  the  preliminary  results 
of  its  1990-91  administrative  review  of 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  the  Netherlands  (53 
FR  30455,  August  12,  1988). 

Applicable  Statute  and  Regulations 

The  Department  has  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  E)ecember 
31.  1994. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
sales  or  entries  of  brass  sheet  and  strip, 
other  than  leaded  and  tinned  brass  sheet 
and  strip,  from  the  Netherlands.  The 
chemical  composition  of  the  products 
under  review  is  currently  defined  in  the 
Copper  Development  Association 
(CD. A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  This  review  does  not  cover 
products  the  chemical  compositions  of 
which  are  defined  by  other  C.D.A.  or 
U.N.S.  series.  The  merchandise  is 
currently  classified  under  Harmonized 
Tariff  Schedule  (HTS)  item  numbers 
7409.21.00  and  7409.29.20.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  period  is  August  1.  1990 
through  July  31.  1991.  The  review 
involves  one  manufacturer/exporter. 
OBV. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of 
OBV,  we  held  a  hearing  on  February  10. 
1995.  We  received  case  and  rebuttal 
briefs  from  OBV  and  from  the 
petitioners.  Hussey  Copper,  Ltd..  The 
Miller  Company.  Olin  Corporation. 
Revere  Copper  Products,  Inc., 
International  Association  of  Machinists 
and  Aerospace  Workers,  the 
International  Union,  Allied  Industrial 
Workers  of  America  (AFL-CIO). 
Mechanics  Educational  Society  of 
America  (Local  56),  and  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC). 


Comment  1 :  The  respondent  alleges 
that  in  the  preliminary  results  of  review 
the  Department  incorrectly  treated 
certain  payments  made  by  OBV  to  its 
U.S.  affiliate,  Outokumpu  Copper  Inc. 
(OCUSA).  as  commissions  and  adjusted 
for  them  as  direct  selling  expenses.  The 
respondent  explains  that  its  purchase 
price  data  list  reports  three  different 
types  of  transactions  in  the  commissions 
column,  and  that  only  one  of  the  three 
type.s  nf  transactions  thus  reported 
should  be  adjusted  for  as  a  cUrect  selling 
expense. 

The  only  true  commissions  on  U.S. 
sales,  according  to  the  respondent,  are 
those  which  were  paid  to  Global  Metals 
Corporation  (Global),  an  independent 
agent.  These  commissions,  the 
respondent  explains,  are  all  labeled  *'U" 
(unrelated)  on  the  sales  list. 

The  second  type  of  transaction 
reflected  in  the  commissions  field,  the 
respondent  states,  is  an  intra-corporate 
transfer  of  funds  from  the  parent  to  the 
U.S.  affiliate,  and  can  be  identified  by 
both  the  label  "R"  (related  party)  and  by 
the  fixed  per-pound  amount  of  the 
charge  involved. 

In  support  of  its  position  concerning 
this  second  type  of  payment,  the 
respondent  cites  the  Department's 
practice  as  expressed  in  Color  Picture 
Tubes  from  Korea  (56  FR  5385.  5386. 
February  11.  1991)  [Color  Picture 
Tubes),  where  the  Department  stated: 
"(I)n  general  the  Department  regards 
payments  to  related  parties  as 
intracompany  transfers  of  funds  .  .  .  ." 
The  respondent  also  cites  Television 
Receivers,  Monochrome  and  Color,  from 
Japan.  53  FR  4050,  4053  (February  11, 
1988),  in  which  the  Department  stated: 
"We  consider  payments  to  related 
parties  to  be  mere  intra-corporate 
transfers  of  funds  rather  than 
commissions."  The  respondent  also 
cites  similar  language  in  Porcelain-on- 
Steel  Cooking  Ware  from  Mexico,  51  FR 
36435  (October  10.  1986). 

The  respondent  further  argues  that  the 
Department  is  permitted  to  make  an 
adjustment  for  related-party 
commissions  only  if  (1)  the  record 
demonstrates  that  the  commissions  are 
directly  related  to  the  sales  subject  to 
review  and  (2)  the  payments  reflect  an 
arm's  length  rate.  As  authority  for  this 
point  the  respondent  cites  Outokumpu 
Copper  Rolled  Products  AB  v.  United 
States,  850  F.  Supp.  16  (CIT  1994) 
[Outokumpu/Sweden],  LMI Industriale 
S.p.A.  v.  United  States.  912  F.2d  455 
(Fed.  Cir.  1990)(LM7),  Color  Picture 
Tubes,  and  Brass  Sheet  &■  Strip  frx>m  the 
Netherlands;  Final  Results  of 
Antidumping  Administrative  Reviews, 
57  FR  9534  (March  19,  1992).  With 
regard  to  the  payments  at  issue,  the 
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respondent  denies  that  the  payments  in 
question  are  directly  related  to  sales  and 
argues  that  in  any  case  the  payments 
were  not  arm's  length. 

The  third  type  of  payment  reported  in 
the  commissions  field,  the  respondent 
explains,  is  labeled  "R",  but  can  be 
distinguished  from  the  second  type  of 
payment  because  it  reflected  varying 
percentages  of  the  sales  price,  unlike  the 
one  fixed  rate  which  applied  to  the 
second  type  of  payment.  This  third  type 
of  payment,  the  respondent  states,  was 
associated  with  closed-consignment 
sales  and  consisted  of  "the  difference 
between  the  transfer  price  and  the  price 
charged  by  OCUSA  to  the  customer". 
The  respondent  further  clarifies  this 
third  type  of  payment: 

UnliKe  other  purchase  price  sales  it 
processed,  OCUSA  was  not  paid  a 
commission  on  any  of  the  closed 
consignment  purchase  price  sales 
handled  by  OCUSA.  *  •   *  OCUSA 
received  the  difference,  if  any,  between 
the  transfer  pnice  it  paid  to  OBV  and  the 
amount  OCUSA  invoiced  to  the 
customer.  *   *   *  the  amoimts  reported 
as  "commissions"  in  this  instance  were 
paid  to  OCUSA  by  the  customer  as  a 
mark-up,  not  by  OBV  to  OCUSA. 

The  respondent  argues  that  it  only 
reported  the  amounts  of  the  third  type 
of  payment  in  response  to  the 
Department's  February  12,  1992 
supplemental  questionnaire,  which 
noted  that  certain  purchase  price  sales 
showed  no  commissions.  In  reporting 
these  amounts,  the  respondent  "placed 
the  Department  on  notice  that  these 
amounts,  in  fact,  were  not 
commissions." 

The  respondent  cites  the 
Department's  treatment  of  the  same  type 
of  payments  as  indirect  expenses  in  the 
two  preceding  reviews,  and  cites  the 
Department's  treatment  of  the  same  kind 
of  payments  as  indirect  expenses  in  the 
1988-1990  reviews  of  the  antidumping 
duty  order  on  brass  sheet  and  strip  from 
Sweden.  In  the  latter  case,  the 
respondent  mentions,  the  Court  of 
International  Trade  (CIT),  in 
Outokumpu/Sweden,  upheld  the 
Department's  treatment  of  the 
intracorporate  transfers  in  question  as 
indirect  selling  expenses. 

The  petitioners  argue  that  the 
Department  correctly  treated  all  three 
types  of  payments  as  commissions. 
They  contend  that  OBV  understated  the 
first  type  of  payments,  commission 
payments  to  Global,  since  OBV  reported 
amounts  that  were  less  than  the  rate  in 
the  contract  between  the  two  parties. 

As  for  the  second  type  of  payment 
discussed  above,  the  petitioners  point 
out  that  in  the  most  recently  completed 
review  of  brass  sheet  and  strip  from 


Sweden  (60  FR  3617,  January  18,  1995), 
the  Department  reversed  the  position  it 
had  expressed  in  prior  reviews  of  that 
order  and  in  Outokumpu/Sweden,  and 
determined  that  the  payments  made  by 
the  Swedish  parent  to  OCUSA  should  in 
fact  be  treated  as  commissions. 

The  petitioners  argue  that  the 
payments  are  directly  related  to  sales 
since  they  are  paid  on  a  percentage 
basis,  based  on  the  value  of  the  sales 
made.  The  petitioners  point  out  that  the 
Department  found  in  prior  reviews  that 
the  payments  were  directly  related  to 
sales.  The  petitioners  add  that,  based  on 
the  U.S.  sales  verification,  OBV's 
questionnaire  response,  and  OBV's 
discussion  of  the  commission  issue  in 
its  pre-hearing  brief,  the  respondent 
appears  to  have  understated 
commissions  and  to  have  provided 
contradictory  information  as  to  whether 
certain  commissions,  including  those 
paid  to  an  unrelated  party,  were  paid  on 
a  percentage  basis  or  on  a  fixed  cents- 
per-pound  basis. 

Tne  petitioners  also  argue  that  by  law, 
the  burden  of  proof  concerning  whether 
commission  rates  are  arm's  length  is  the 
respondent's,  citing  Timken  Co.  v. 
United  States,  673  F.  Supp.  495,  513 
(CIT  1987).  The  petitioners  maintain 
that  the  respondent  has  not  met  this 
burden  of  proof. 

Concerning  the  third  type  of 
payments  in  question,  those  which  the 
respondent  characterizes  as  mark-ups 
between  its  intra-company  transfer  price 
and  the  price  paid  by  the  unrelated 
customer  to  OCUSA,  the  petitioners 
argue  that,  if  the  sales  to  which  these 
payments  correspond  were  truly 
purchase  price  sales,  then  "such  an 
arrangement  clearly  constitutes  a 
commission  payment".  If,  on  the  other 
hand,  OBV's  prices  to  unrelated 
customers  were  adjusted  by  OCUSA's 
addition  of  a  further  charge  to  the 
customer,  then  these  are  exporter's  sales 
price  (ESP)  sales,  rather  than  purchase 
price  sales. 

The  petitioners  cite  the  respondent's 
statement  at  the  U.S.  sales  verification, 
that  the  commission  payments  paid  by 
OBV  to  OCUSA  consist  of  a  percentage 
of  sales  price  plus  add-on  costs 
including  a  charge  for  warehouse  cost 
and  freight.  The  petitioners  argue  that 
such  charges  ought  to  have  been 
separately  reported  by  the  respondent 
and  treated  by  the  Department  as  direct 
deductions  from  U.S.  price  (USP). 

In  light  of  the  information  discovered 
at  verification,  the  petitioners  argue,  the 
Department  should  handle  the  reported 
commission  payments  as  follows:  For 
payments  to  the  unrelated  . 
commissionaire,  apply  a  rate  based  on 
the  percentage  of  sales  which  is 


stipulated  in  the  contract,  rather  than  on 
a  cents-per-poimd  rate.  For  payments  by 
OBV  to  OCUSA  reported  as 
commissions,  i.e.,  for  both  the  second 
and  third  types  of  payments  reported  by 
the  respondent,  the  petitioners  argue 
that  the  Department  should  assume  that 
of  the  total  commission  amount 
reported,  only  the  same  percentage  as 
was  paid  to  the  outside  commissionaire 
corresponds  to  actual  commissions;  any 
remaining  amount  should  be  treated  as 
other  direct  costs  and  deducted  from 
USP.  The  petitioners  argue  that  this 
adjustment  of  the  reported  commission 
payments  should  cover  all  sales  made 
through  OCUSA,  since  the  blending  of 
separate  expenses  within  the 
commission  amounts  occurred  in  both 
standard  and  closed-consignment  sales. 

Department's  Position:  Concerning 
the  first  type  of  payments,  those  made 
to  Global,  there  is  no  dispute  that  the 
payments  were  directly  related  to  sales 
and  should  be  deducted  from  USP  for 
ESP  sales,  and  added  to  foreign  market 
value  (FMV)  for  purchase  price  sales. 

We  disagree  with  the  petitioners  that 
OBV  understated  the  amounts  of  these 
payments.  The  apparent  difference 
noted  by  the  petitioners  between  the 
percentage  in  the  contract  and  OBV's 
reported  commission  payments  is 
explained  by  other  terms  of  the  contract 
and  in  OBV's  response.  The  contract 
with  Global  called  for  a  limit  on  the 
commission  for  the  portion  of  invoices 
associated  with  metal  content;  for  this 
portion,  the  contract  called  for  OBV  to 
pay  a  lesser  commission  on  all  metal 
content  exceeding  a  stipulated  per- 
pound  price.  In  fact,  the  amounts  listed 
in  OBV's  submission  (listed  on  a  cents- 
per-pound  basis),  when  converted  to  a 
comparable  percentage,  confirm  that 
OBV  adhered  to  the  terms  of  the 
contract.  Therefore,  we  have  accepted 
the  reported  payments  as  accurate. 

Concerning  the  second  type  of 
payment,  those  made  to  OCUSA  by 
OBV,  we  reject  petitioners'  argument 
that  the  respondent  has  the  burden  of 
proving  that  such  payments  were  not 
arm's  length,  as  it  is  contrary  to  our 
practice.  See  Outokumpu/Sweden,  850 
F.  Supp.  at  20-23;  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Bar  From  Spain,  59  FR 
66931,  December  28,  1994  (Comment  4). 

As  we  explained  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Coated  Groundwood  Paper 
from  Finland,  56  FR  56359  (November 
4,  1991).  we  have  interpreted  LM/to 
mean  that  related-party  commissions 
paid  in  either  the  United  States  or  the 
home  market  are  allowable  as 
circumstance-of-sale  adjustments  when 
they  are  determined  to  be  (a)  at  arm's 
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length  and  (b)  directly  related  to  the 
sales  in  question.  Specifically  with 
regard  to  the  arm's-length  prong  of  this 
test,  "Commerce  has  chosen  to  operate 
under  the  assumption  that  commission 
payments  in  related-party  transactions 
are  not  at  arm's  length."  Outokumpu/ 
Sweden.  850  F.  Supp.  at  22.  Because  we 
presume  that  the  related-party  payments 
were  not  at  arm's  length,  we  do  not 
require  the  respondent  to  prove  that 
the>'  were  not  at  arm's  length.  Id. 

The  record  in  this  review  indicates 
that  OBVs  payments  to  OCUSA 
included  amounts  for  freight, 
warehousing,  and  financing  expenses: 
however,  it  does  not  indicate  what 
portion,  if  any,  of  OBVs  payments  to 
OCUSA  was  intended  to  recompense 
OCUSA  for  commission-related  services 
it  provided  equivalent  to  those  provided 
by  the  unrelated  party,  Global.  In 
addition,  the  record  evidence  shows 
that  OBVs  payments  to  OCUSA  differed 
significantly  in  toto  from  those  paid  to 
the  unrelated  party.  Given  these 
circumstances,  we  are  unable  to 
compare  OBVs  payments  to  OCUSA  to 
payments  by  OBV  to  the  unrelated  party 
for  the  purpose  of  assessing  the  arm's- 
length  ndture  of  OBVs  payments  to 
OCUSA.  Therefore,  we  have  treated 
OBVs  payments  to  OCUSA  as  not  at 
arm's  length. 

Accordingly,  as  in  the  prior  reviews  of 
this  order  (88-90)  (57  PR  9536,  March 
19.  1992).  we  did  not  adjust  for  these 
payments  as  commissions  in  this 
review.  However,  we  normally  regard 
such  payments  to  related  parties  as 
indirect  selling  expenses  [see  Television 
Receivers,  Monochrome  and  Color,  from 
Japan:  Final  Results  of  Administrative 
Review.  54  FR  13924  (April  6.  1989)). 
Thus,  we  added  these  payments  to 
indirect  selling  expenses  in  the  ESP 
calculations  for  these  final  results. 

As  for  payments  of  the  third  type, 
those  which  were  limited  to  closed- 
consignment  sales,  we  disagree  with  the 
petitioners  that  these  constitute 
commissions.  The  respondent  has 
explained  that  these  payments 
corresponded  to  the  difference,  if  any. 
between  the  transfer  price  which  OBV 
charged  OCUSA  and  the  price  which 
OBV  charged  the  American  customer. 
As  with  the  second  type  of  payment 
discussed  above,  there  is  no  evidence  to 
overcome  the  presumption,  which  is 
supported  by  OBVs  questionnaire 
response,  that  the  portion  of  the  price 
which  OCUSA  retained  on  closed 
consignment  sales  amounted  to  a 
transfer  of  funds  from  the  parent  to  the 
U.S.  subsidiary,  rather  than  an  arm's 
length  commission.  Thus,  because  we 
do  not  consider  this  third  type  of 
payment,  involving  closed-consignment 


purchase  price  sales,  to  be  a 
commission,  we  have  made  no 
adjustment  for  these  payments  in  these 
final  results. 

We  also  disagree  with  the  petitioners' 
further  argument  that,  if  we  do  not  treat 
as  a  commission  the  portion  of  closed- 
consignment  sales  prices  which  OCUSA 
retained,  then  we  must  characterize  the 
sales  in  question  as  ESP  sales.  As  OBV 
has  pointed  out,  the  terms  of  sale  were 
governed  by  the  long-term  contracts 
entered  into  by  these  customers  and 
OBV  prior  to  importation  and  were  not 
subject  to  adjustment  by  OCUSA 
following  importation.  Since  the 
evidence  on  the  record  indicates  that 
OCUSA  functioned  merely  as  a 
facilitator  of  documents,  performing 
Customs  clearance  and  related  services, 
and  that  the  terms  of  sale  between  OBV 
and  the  final  customer  were  set  prior  to 
importation,  we  do  not  agree  with  the 
petitioners'  argiiment  that  these  sales 
should  be  reclassified  as  ESP 
transactions. 

Value-Added  Tax  Adjustment 
Methodology 

Comment  2:  OBV  argues  that  the  - 
Department  must  apply  a  tax-neutral 
methodology  to  the  adjustment  for 
value-added  tax  (VAT),  and  asks  the 
Department  to  adjust  for  the  VAT  by 
using  the  actual  amount  of  the  VAT. 
rather  than  the  VAT  rate.  The  amount  of 
the  VAT.  the  respondent  explains,  can 
be  calculated  by  multiplying  the  gross 
unit  price  times  18.5  percent.  The 
respondent  argues  that  the  use  of  the 
VAT  rate  is  arbitrary,  capricious,  and 
inherently  unfair  because  it  artificially 
inflates  any  dumping  margin  OBV  may 
have.  The  respondent  argues  that  this 
practice  contravenes  the  Department's 
obligation  to  calculate  fair  and  accurate 
margins. 

OBV  requests  that  the  Department 
alter  its  methodology  for  the  final 
results  of  review  in  accordance  with 
footnote  4  of  the  decision  of  the  Federal 
Circuit  in  Zenith  Electronics  Corp.  v. 
United  States,  988  F.  2d  1573.  1577 
(Fed.  Cir.  1993),  {Zenith)  and  the 
decision  of  the  CIT  in  Hyster  Co.  v. 
United  States.  Slip  Op.  94-34  (March  1, 
1994),  at  11.  The  respondent  argues  that 
this  change  would  eliminate  the 
"multiplier  effect"  caused  by  applying 
the  VAT  rate  rather  than  the  actual  VAT 
amount  for  each  home  market  sale. 

Department's  Position:  In  light  of  the 
Federal  Circuit's  decision  in  Federal 
Mogul  V.  United  States.  CAFC  No.  94- 
1097,  the  Department  has  changed  its 
treatment  of  home  market  consumption 
taxes.  Where  merchandise  exported  to 
the  United  States  is  exempt  from  the 
consumption  tax,  the  Department  will 


add  to  the  U.S.  price  the  absolute 
amount  of  such  taxes  charged  on  the 
comparison  sales  in  the  home  market. 
This  is  the  same  methodology  that  the 
Department  adopted  following  the 
decision  of  the  Federal  Circuit  in 
Zenith.  988  F.  2d  1573. 1582  (1993).  and 
which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  CIT 
overturned  this  methodology  in  Federal 
Mogul  V.  United  States,  834  F.  Supp. 
1391  (1993).  and  the  Department 
acquiesced  in  the  CIT's  decision.  The 
Department  then  followed  the  CIT's 
preferred  methodology,  which  was  to 
calculate  the  tax  to  be  added  to  U.S. 
price  by  multiplying  the  adjusted  U.S. 
price  by  the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  (i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dimiping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  asssessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
GATT.  Second,  the  Uruguay  Round 
Agreements  Act  (URAA)  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eUminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consujnption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 
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While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 
market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum.  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  maimer 
consistent  with  its  longstanding  policy 
of  tax-neutrahty  and  with  the  GATT. 

Comment  3:  The  petitioners  argue  that 
the  Department  should  eliminate  from 
its  U.S.  sales  data  those  sales  for  which 
both  the  dates  of  sale  and  the  dates  of 
entry  were  outside  the  POR. 

Department's  Position:  We  agree  and 
have  removed  those  U.S.  sales  from  the 
analysis  for  which  the  dates  of  sale  and 
dates  of  entry  were  outside  the  POR. 

Comment  4:  The  petitioners  argue  that 
the  Department  should  revise  its 
preliminary  width  groupings  used  in 
product  comparisons  to  achieve  a 
comparison  of  the  most  similar 
merchandise  possible.  The  petitioners 
accept  in  part  the  Department's  use  of 
the  respondent's  revised  width 
groupings,  which  break  down  the 
narrowest  single  width  category  used  in 
prior  reviews  into  five  narrower  groups. 
The  petitioners  object,  however,  to  the 
broader  width  grouping  proposed  by  the 
respondent  to  replace  previously-used 
multiple  groupings  above  2  inches  in 
width,  and  urge  the  Department  to  use 
its  previous  groupings  for  widths  over  2 
inches. 

In  rebuttal  the  respondent  notes  that 
in  selecting  the  product  comparisons  to 
be  made,  the  Department  decided  to 
adopt  the  width  groupings 
recommended  by  the  respondent,  as 
they  more  accurately  reflected  the  facts 
of  the  respondent's  product  mix  and 
manufacturing  processes  than  the 
previous  groupings. 

Department's  Position:  We  agree  with 
the  petitioners  that  it  is  preferable  to 
seek  model  matches  with  the  most 
similar  possible  home  market 
merchandise.  We  concur  that  it  is 
reasonable  to  use  the  narrower 
groupings  proposed  by  OBV  for  widths 
of  less  than  2  inches,  which  were  agreed 
to  by  the  petitioner  and  which  were 
used  in  the  preliminary  results,  to  the 
extent  that  these  result  in  using  more 
similar  merchandise  for  model- 
matching  purposes. 

The  petitioners  are  concerned  that 
cost  differences  could  be  blurred  in  the 
widest  of  OBVs  revised  groupings, 
which  covers  all  brass  sheet  &  strip  over 
2  inches  in  width,  thus  potentially 
resulting  in  model-matching  of 
dissimilar  merchandise.  For 
merchandise  over  2  inches  in  width,  the 


Department's  original  groupings  will 
result  in  model  matches  of  merchandise 
that  are  more  similar  in  physical 
characteristics,  as  the  petitioners  argue. 
These  width  groupings  over  2  inches  in 
width  are  more  similar  than  the 
respondent's  proposed  width  groupings. 
As  for  OBVs  argument  that  the 
groupings  should  be  based  on  OBVs 
actual  production  costs,  we  consider  the 
physical  characteristics  of  merchandise 
when  determining  similar  merchandise, 
not  similarities  or  dissimilarities  in 
production  costs.  For  these  final  results, 
therefore,  we  have  used  the 
Department's  original  width  groupings 
for  merchandise  over  2  inches  in  width; 
for  narrower  widths,  we  have  continued 
to  use  the  respondent's  revised 
groupings  that  we  used  in  the 
preliminary  results. 

Comment  5:  The  petitioners  argue  that 
the  Department  should  adjust  USP  to 
account  for  unreported  further 
processing  in  the  United  States.  The 
petitioners  cite  the  U.S.  verification 
report's  mention  that  "at  least  one"  sale 
which  the  respondent  had  classified  as 
a  purchase  price  sale  had  been  further 
processed  in  the  United  States,  and  that 
this  additional  information  had  not  been 
disclosed  in  OBVs  response.  The 
petitioners  emphasize  the  gravity  of  the 
omission  of  such  costs,  as  described  in 
Tatung  Co.  v.  United  States,  Slip  Op. 
94-195,  at  9  (CIT  1994][Tatung),  citing 
Florex  v.  United  States.  705  P.  Supp. 
582,  588  (1989)(F;orex),  where  the  court 
stated:  "Commerce  considers  the 
omission  of  U.S.  sales  to  be  a  serious 
matter,  as  does  the  court.  Overstating 
U.S.  price  is  also  a  serious  matter."  The 
petitioners  compare  OBVs  oversight  of 
the  further  processing  costs  in  this 
instance  with  the  failure  by  OBVs 
Swedish  affiliate  to  fully  report  unpaid 
sales  in  the  1991-1992  reviews  of 
Swedish  brass,  and  cite  the 
Department's  application  of  best 
information  available  (BLA)  in  that  case. 
Accordingly,  the  petitioners  urge  that 
the  Department  resort  to  BIA  and 
assume  that  all  of  the  sales  to  the 
customer  for  which  the  Department 
found  these  unreported  further 
manufacturing  costs  were  further- 
manufactured  sales.  The  petitioners 
suggest  that  the  Department  should 
reclassify  those  sales  as  ESP  and  apply 
the  further-manufacturing  costs 
discovered  at  verification  to  all  the  other 
sales  to  that  customer. 

In  rebuttal  the  respondent  argues  that 
the  record  demonstrates  that  the 
Department,  as  a  result  of  fihding  this 
single  instance  of  unreported  further 
processing,  conducted  additional 
verification,  specifically  to  determine  if 
there  were  other  such  misreported  sales. 


and  did  not  find  evidence  of  any  such 
additional  sales.  The  respondent  argues 
that  the  precedents  which  the 
petitioners  cite  in  urging  the 
Department  to  apply  BIA.  Florex  and 
Tatung,  were  different  from  the  present 
case  since  the  respondents'  submissions 
to  the  Department  in  those  cases 
contained  errors  as  to  commissions  and 
U.S.  sales  expenses  (Tatung),  or  errors 
in  price,  quantity,  or  grade  (Florex). 

Department's  Position:  We  disagree 
with  the  petitioners  that  all  sales  to  this 
one  customer  should  be  considered  ESP 
transactions.  We  sought,  but  did  not 
find,  any  information  to  indicate  that 
the  single  unreported  further  processing 
charge  which  we  discovered  at 
verification  was  representative  of  more 
widespread,  or  deliberate,  misreporting 
of  such  further  processing  expenses. 
Although  the  existence  of  further 
processing  by  itself  does  not 
conclusively  establish  whether  a  sale 
should  be  considered  a  purchase  price 
or  ESP  sale,  we  normally  treat  further- 
processed  sales  as  ESP  sales.  In  this 
case,  because  we  only  discovered  the 
further-processing  costs  at  verification, 
we  were  unable  to  further  investigate 
this  sale  in  order  to  determine  if  it 
constituted  a  purchase  price  or  ESP 
transaction.  We  note  that  both  the 
petitioners  and  OBV  agree  that  at  least 
this  one  sale  should  be  treated  as  an  ESP 
transaction  with  a  deduction  of  the 
further  processing  costs.  For  these  final 
results,  therefore,  as  best  information 
available,  we  have  treated  the  one  sale 
in  question  as  an  ESP  sale  and  have 
deducted  the  further  processing  costs. 

.  Comment  6:  The  petitioners  argue  that 
the  Department  should  adjust  for 
unreported  discounts  discovered  during 
verification.  In  particular,  the 
petitioners  urge  the  Department  to 
revise  its  analysis  to  reflect  certain  early 
payment  discounts  to  a  specific  U.S. 
customer  that  were  discovered  at 
verification;  according  to  the 
petitioners,  the  Department  should 
adjust  all  sales  to  the  same  customer  for 
the  amount  of  the  unreported  discount. 
In  rebuttal  the  respondent  asserts  that 
the  error  in  question  is  of  the  type  that 
requires  a  correction  to  the  U.S.  sales 
data  base,  not  the  punitive  application 
of  the  discount  to  all  sales  to  the  same 
customer  for  which  we  found  an 
unreported  discount.  The  respondent 
explains  that  the  error  arose  as  a  result 
of  a  transfer  of  responsibility  for  certain 
accounts  following  a  corporate 
acquisition.  The  respondent  has  re- 
examined its  sales  list  and  identified 
seven  sales  in  its  case  brief  which  it 
claims  should  be  adjusted  to  reflect  the 
imreported  discount. 
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Department's  Position:  Since  the 
respondent's  new  information  about 
these  seven  sales  was  untimely,  we  have 
not  considered  it.  OBV's  explanation  of 
the  reasons  for  its  failure  to  report  the 
early-payment  discount  does  not  excuse 
such  failure.  As  BIA  for  these 
unreported  discounts,  we  have  adjusted 
all  sales  to  this  customer  for  the  early 
payment  discount  in  these  final  results. 

Comment  7:  The  petitioners  argue  that 
the  Department  should  reduce  OBV's 
overstated  prices  of  ESP  sales  invoiced 
by  American  Brass  (AB),  a  company 
which  OCUSA  acquired.  The  petitioners 
assert  that  the  U.S.  verification 
uncovered  discrepancies  between  the 
reported  prices  to  one  U.S.  customer 
and  the  amounts  shown  on  invoices 
from  AB.  The  respondent  acknowledges 
that  it  misreported  these  sales  by  not 
including  further  processing  costs  in  the 
reported  unit  prices.  OBV  suggests  that 
the  error  can  be  corrected  by  relying  on 
the  total  reported  sales  price,  which  is 
not  in  error,  instead  of  the  reported  unit 
price. 

Department's  Position:  We  disagree 
with  the  petitioners.  Since  the 
respondent  correctly  reported  total  sales 
price,  it  would  be  unreasonable  to  apply 
punitive  BIA  for  the  erroneously 
reported  unit  prices.  Instead,  for  these 
final  results  we  have  used  as  the  basis 
for  USP  the  total  reported  sales  price 
divided  by  the  total  reported  quantity, 
less  all  adjustments,  since  total  price 
and  total  quantity  were  correctly 
reported. 

Comment  8:  The  petitioners  argue  that 
the  Department  should  adjust  the 
respondent's  U.S.  processing  costs  to 
include  losses  on  unaccounted-for 
merchandise,  losses  which  were 
reported  in  revised  data  submitted  at 
verification. 

Department's  Position:  We  agree  and 
have  included  the  revised  scrap 
adjustments  for  these  final  results. 

Comment  9:  The  petitioners  argue  that 
the  Department  should  disallow  OBV's 
quantity  discount  claim  for  home 
market  sales.  In  rebuttal.  OBV  argues 
that  it  did  not  request  such  an 
adjustment  and  that  the  Department  did 
not  make  such  an  adjustment. 

Department's  Position:  We  agree  with 
OBV.  The  petitioners  are  mistaken  that 
we  deducted  the  discount  from  the 
home  market  price;  in  fact,  it  was  not  a 
requested  adjustment,  and  we  did  not 
deduct  it  from  home  market  price. 

Clerical  and  Programming  Errors 

Comment  10:  The  petitioners  argue 
that  the  Department  failed  to  deduct 
fi^ight  expenses  from  home  market 
price  when  conducting  the  cost  test. 


Department's  Position:  We  agree  and 
have  deducted  these  freight  expenses 
bom  home  market  price  for  these  final 
results. 

Comment  11:  The  petitioners  argue 
that  the  Department  incorrectly 
included  several  below-cost  home 
market  sales  when  calculating  FMV. 
The  respondent  counters  that  the 
petitioners  fail  to  identify  which  below- 
cost  sales  were  erroneously  included  in 
home  market  sales,  and  notes  further 
that  it  is  Department  policy  to  include 
below-cost  sales  when  less  than  10 
percent  of  a  model  are  found  to  be  sold 
below  cost  within  a  particular  month. 

Department's  Position:  We  di^gree 
with  the  petitioners.  We  reviewed  the 
computer  program  and  we  are  satisfied 
that  we  did  not  consider  below-cost 
sales  other  than  those  which  were 
properly  included,  in  calculating  FMV. 

Comment  12:  The  petitioners  argue 
that  the  Department  failed  to  deduct 
fiom  USP  U.S.  selling  expenses 
allocated  to  further  manufacturing.  The 
respondent  argues  that  the  further 
processing  costs  in  question  are  in  fact 
accounted  for  in  the  computer  program. 

Department's  Position:  We  agree  with 
OBV.  We  included  in  our  analysis  those 
U.S.  selling  expenses  allocated  to 
further  manufacturing. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  margin  exists  for  OBV  for 
the  period  August  1.  1990  through  July 
31.  1991: 


Manutacturef/exporter 


Outokumpu  Copper  Roiled  Products 
AB  (OBV)  


Per- 
cent 
margin 


5.20 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
the  USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(1)  of  the 
Act: 

(1)  The  cash  deposit  rate  for  OBV  will 
be  the  rate  outlined  above; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 


the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  others"  rate  of  16.99  percent 
established  in  the  LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidimiping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
witii  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  December  14,  1995. 

Susan  G.  Esscrmaii, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  96-620  Filed  1-18-96;  8:45  am) 
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[A-549-502] 

Certain  Circular  WelOec  Cd^Dor  Steel 
Pipes  and  '.fces  From  Thailand;  Final 
Results  0*  A.Ttiaumpinq  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  22,  1994,  the 
Department  of  Commerce  published  the 


UMI 


preliminary  results  of  review  of  the 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  The  review  covers 
the  period  March  1, 1992,  through 
February  28,  1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  final  results  from 
those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  January  19,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Zev  Primor,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC.  20230; 
telephone  (202)  482-3058/4114. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  22.  1994,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (59  FR  60128)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (51  FR  8341,  March 
11,  1986)  for  the  period  March  1,  1992, 
through  February  28,  1993. 

Applicable  Statute  and  Regul.itlnns 

The  Department  has  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  shipments  of 
certain  circular  welded  carbon  steel 
pipes  and  tubes  from  Thailand.  The 
subject  merchandise  has  an  outside 
diameter  of  0.375  inches  or  more,  but 
not  exceeding  16  inches.  These 
products,  which  are  commonly  referred 
to  in  the  industry  as  "standard  pipe"  or 
"structural  tubing,"  are  hereinafter 
designated  as  "pipe  and  tube."  The 
merchandise  is  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7306.30.1000.  7306.30.5025, 
7306.30.5032,  7306.30.5040, 
7306.30.5055,  7306.30.5085,  and 
7306.30.5090.  The  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  vmtten 
description  remains  dispositive  as  to  the 
scope  of  the  order. 


The  review  period  is  March  1,  1992, 
through  February-  28,  1993.  This  review 
involves  one  company,  Saha  Thai  Steel 
Pipe  Company,  Ltd.  (Saha  Thai). 

Consumption  Tax  Methodology 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States.  CAFC  No.  94-1097,  the 
Department  has  changed  its  treatment  of 
home  market  consumption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax.  the  Department  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States,  988  F.  2d  1573.  1582  (1993),  and 
which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  (CIT)  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States.  834  F.  Supp.  1391  (1993), 
and  the  Department  acquiesced  in  the 
CIT's  decision.  The  Department  then 
followed  the  CIT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  fi-om 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  [i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consimiption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 


tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  URAA  exphcitly 
amended  the  antidumping  law  to 
remove  consum'ption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  fp.  159) 
exphcitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  sHghtly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  v«th  the  GATT. 

Analysis  of  Conmients  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  fi-om  petitioners  and  from 
Saha  Thai.  The  petitioners  in  this  case 
are  the  Allied  Tube  &  Conduit 
Corporation.  Sawhill  Tubular  Division 
of  Armco,  Inc.,  American  Tube 
Company,  Inc.,  Laclede  Steel  Company, 
Sharon  "Tube  Company,  Wheatland 
Tube  Company,  and  Eagle  Pipe 
Company. 

Unlike  the  preliminary  results,  all 
margins  for  these  final  results  were 
determined  using  price  to  price 
comparisons;  therefore,  the  calculation 
of  foreign  market  value  (FMV)  using 
constructed  value  (CV)  was  not 
necessary.  Thus,  we  have  not  addressed 
comments  regarding  the  calculation  of 
CV  for  these  final  results. 

Comment  1:  Petitioners  argue  that  the 
Department  should  reverse  its 
preliminary  finding  that  Saha  Thai's 
home  market  sales  of  pipe  and  tube 
made  to  American  Society  of  Testing 
Materials  (ASTM)  specifications  were 
not  in  the  ordinary  course  of  trade. 
According  to  petitioners,  the 
Department's  finding  is  based  on 
analysis  contrary  to  law  and  lacks 
factual  support. 

Petitioners  assert  that  when 
determining  whether  sales  are  outside 
the  ordinary  course  of  trade,  the 
Department  considers  whether  the  sales 
were  made  for  unusual  reasons  or  under 
unusual  circumstances.  The  purpose  of 
this  exercise  is  to  ensure  that  the  sale 
price  is  a  bona  fide,  market-determined 
price  that  accurately  reflects  the  value  of 
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the  merchandise.  Petitioners  note  that 
the  Department  has  performed  an 
ordinary  course  of  trade  analysis  when 
a  respondent  has  demonstrated  that 
certain  sales  were  sample  or  trial  sales, 
spot  sales,  sales  of  damaged 
merchandise,  obsolete  or  discontinued 
models,  or  merchandise  resulting  from 
production  overruns  (overrun  sales). 

Petitioners  argue  that  only  when  it 
has  been  established  that  certain  sales 
arw  overruiii  will  the  Department 
conduct  an  ordinary  course  of  trade 
analysis  by  considering  all  the 
circumstances  of  the  sale.  Citing  Certain 
Welded  Carbon  Steel  Standard  Pipes 
and  Tubes  from  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  PR  64753  (December  12. 
1991)  [Pipe  from  India),  and  Circular 
Welded  Non- Alloy  Steel  Pipe  from  the 
Republic  of  Korea:  Final  Determination 
of  Sales  at  Less  Than  Fair  Value.  56  PR 
42942  (September  17. 1992)  [Pipe  from 
Korea),  petitioners  claim  that  the 
Department  considers:  1)  whether  the 
sales  were  of  overrun  merchandise  or 
seconds.  2)  the  volume  of  sales  and 
number  of  buyers;  3)  differences  in 
product  standards  and  uses  between 
overrun  and  ordinary  production;  and  4) 
the  price  and  profit  differentials 
between  overrun  and  ordinary 
merchandise  in  the  home  market. 

While  petitioners  acknowledge  that 
under  certain  conditions  the 
Department  has  determined  overrun 
sales  to  be  outside  the  ordinary  course 
of  trade  [see  Pipe  from  India),  they  note 
that  under  other  conditions  the 
Department  has  determined  sales  of 
overrun  merchandise  to  be  within  the 
ordinary  course  of  trade  [see  Pipe  from 
Korea). 

Petitioners  argue  that  none  of  the 
reasons  stated  by  the  Department  in  the 
preliminary  results,  taken  alone  or 
collectively,  can  support  a  finding  that 
Saha  Thai's  ASTM  sales  were  made 
outside  the  ordinary  course  of  trade. 
Furthermore,  petitioners  contend  that 
since  the  Department's  preliminary 
analysis  only  considered  the  volume  of 
sales  and  differences  in  standards  and 
uses  between  ASTM  merchandise  and 
other  related  goods,  it  represented  only 
a  partial  application  of  the  four-part 
analysis  used  in  Pipe  from  India  and 
Pipe  from  Korea.  While  petitioners 
acknowledge  that  the  two  factors 
considered  in  the  preliminary  results 
relate  to  the  existence  of  a  viable 
separate  market  for  ASTM  goods,  they 
argue  that  such  factors  should  not  be 
considered  determinative. 

Petitioners  argue  that  Saha  Thai  must 
first  establish  that  its  home  meirket 
ASTM  sales  were  not  normal 
commercial  transactions.  Petitioners 


assert  that  Saha  Thai  claimed  only  a 
portion  of  its  home  market  ASTM  sales 
as  overrun  production  originally 
intended  for  export  and  failed  to  submit 
evidence  to  support  its  claim.  Thus, 
petitioners  conclude  that  the 
fundamental  threshold  condition 
needed  to  trigger  an  ordinary  course  of 
trade  analysis  is  lacking.  However, 
petitioners  contend  that  if  the  ' 
Department  decides  to  analyze  all  home 
market  ASTM  saies  as  potential 
overruns,  it  must  nevertheless  find  that 
such  sales  were  within  the  ordinary 
course  of  trade. 

According  to  petitioners,  the  record 
indicates  that  Saha  Thai  sells  a 
significant  amount  of  ASTM  pipe  in  the 
home  market.  Petitioners  claim  that 
such  sales  are  at  prices  which  support 
rather  than  detract  from  the  inference 
that  home  market  ASTM  sales  are  in  the 
ordinary  course  of  trade.  Additionally, 
petitioners  argue  that  Saha  Thai's 
admission  that  it  produced  ASTM  pipe 
in  response  to  specific  requests  by  home 
market  customers  is  further  evidence 
that  an  indigenous  consimier-driven 
market  for  ASTM  pipe  exists, 
warranting  its  production  and  marketing 
for  ordinary  commercial  reasons. 
Petitioners  argue  that  while  the  use  of 
ASTM  pipe  in  the  home  market  may  be 
less  common  than  the  use  of  British 
Standard  (BS)  pipe,  there  is  nothing  on 
the  record  to  indicate  that  the 
conditions  and  practices  of  sale  of 
ASTM  pipe  were  commercially  unusual 
by  the  standards  of  the  trade  for  all 
standard  pipe  in  the  home  market. 

Saha  Thai  argues  that  it  has  met  its 
burden  of  demonstrating  that  ASTM 
sales  were  outside  the  ordinary  course 
of  trade  and  that  the  Department  has 
prof>erly  excluded  such  sales  from  the 
calculation  of  FMV.  Saha  Thai  claims 
that  the  four-part  test  established  in  Pipe 
from  India,  and  affirmed  by  the  Court  of 
International  Trade  (CIT)  in  Mantex. 
Inc.  V.  United  States.  841  F.  Supp.  1290, 
1305-1309  (Crr  1993)  {Mantex). 
controls  the  disposition  of  the  issue 
before  the  Department,  because  it 
addresses  the  question  of  when  the  sale 
of  pipe  not  made  to  the  governing  local 
standard  can  be  considered  to  be  within 
the  ordinary  course  of  trade.  Saha  Thai 
argues  that  application  of  the  four-part 
test  to  the  facts  of  this  case  confirms  that 
domestic  ASTM  sales  by  Saha  Thai 
were  outside  the  ordinary  course  of 
trade. 

First.  Saha  Thai  notes  that  the  British 
standard,  not  the  ASTM  standard  is  the 
governing  standard  for  pipe  sold  in 
Thailand.  According  to  Saha  Thai, 
ASTM  pipes  are  sold  in  Thailand  on  the 
basis  of  special  orders  or  for  special 
projects  in  which  the  entire  project  is 


supplied  with  ASTM  pipe.  ASTM  pipes 
caimot  be  used  in  most  piping  systems 
in  the  home  market  or  to  replace 
existing  piping  systems  except  in  those 
limited  instances  in  which  an  entire 
project  was  built  to  ASTM  standards. 
Saha  Thai  argues  that  these  same 
conditions  were  present  in  Pipe  from 
India,  and  the  CIT  upheld  the 
Department's  consideration  of  product 
use  in  determining  that  certain  sales 
were  outside  the  ordinar)'  course  of 
trade.  See  Mantex. 

Second.  Saha  Thai  notes  that  the 
volume  of  sales  and  the  number  of 
buyers  for  ASTM  pipe  in  the  home 
market  is  significantly  smaller  than  for 
BS  pipe.  Saha  Thai  claims  that  reliance 
on  low  sales  volumes  and  a  limited 
number  of  buyers  in  an  ordinary  course 
of  trade  analysis  was  expressly 
approved  by  the  CIT  in  Mantex. 

Third.  Saha  Thai  claims  that  the 
significant  price  and  profit  differential 
between  ASTM  and  BS  pipe  sold  in 
Thailand  is  indicative  of  sales  outside 
the  ordinary  course  of  trade.  Saha  Thai 
notes  that  price  and  profit  differentials 
were  considered  by  the  Department  in 
Pipe  from  India,  and  upheld  by  the  CIT 
in  Mantex.  Saha  Thai  acknowledges 
that,  unlike  Pipe  from  India,  price  and 
profit  levels  of  ASTM  pipe  in  Thailand 
are  substantially  higher  than  domestic 
standard  pipe.  However,  it  argues  that  it 
is  not  important  that  the  prices  of  ASTM 
pipe  are  higher  than  the  local  standard, 
but  rather  that  a  significant  difference 
exists.  Saha  Thai  claims  that  this 
phenomenon  of  higher  profit  and  price 
levels  for  ASTM  pipe  is  attributable  to 
the  very  narrow  market  segment 
represented  by  sales  of  ASTM  pipe. 

Finally,  Saha  Thai  notes  that  the 
value  and  volume  of  ASTM  pipe 
produced  by  Saha  Thai  is  primarily 
destined  for  export. 

Department's  Position:  We  have  • 
determined  that,  after  re-examining  the 
facts  on  the  record  in  light  of  the  four- 
factor  test  of  Mantex.  Saha  Thai's  sales 
of  ASTM  pipe  in  the  home  market  were 
not  made  outside  the  ordinary  course  of 
trade.  Therefore,  with  the  exception  of 
ASTM  "punched  hole"  irrigation  pipe, 
we  have  used  sales  of  ASTM  pipe  in  the 
home  market  as  the  basis  for  FMV  in 
these  final  results. 

As  stated  in  the  preliminary  results  of 
this  review,  when  determining  whether 
sales  were  made  outside  the  ordinary 
course  of  trade  we  do  not  rely  on  one 
factor  taken  in  isolation  but  rather 
consider  all  the  circumstances 
surrounding  the  sales  in  question. 
Consistent  with  Pipe  from  India,  and 
Pipe  from  Korea  we  have  examined  for 
these  final  results:  (1)  The  different 
standards  and  product  uses  of  ASTM 
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and  BS  pipe;  (2)  the  comparative 
volume  of  sales  and  number  of  buyers 
of  ASTM  and  BS  pipe  in  the  home 
market;  (3)  the  price  and  profit 
differentials  between  ASTM  and  BS 
pipe  sold  in  the  home  market;  and  (4) 
the  issue  of  whether  ASTM  pipe  sold  in 
the  home  market  consisted  x)f 
production  overruns  or  seconds.  It 
should  be  noted  that  our  examination  of 
the  circumstances  of  the  sales  in 
question  is  not  limited  to  the  factors 
listed  above  and  no  one  factor  is 
determinative. 

While  we  agree  with  Saha  Thai  that 
there  are  similarities  between  this  case 
and  Pipe  from  India,  there  are  a  number 
of  important  factors  which  distinguish 
this  case.  First,  there  is  no  information 
on  the  record  which  indicates  that  the 
ASTM  sales  in  question  are  production 
ovemms  of  merchandise  that  was 
originally  intended  for  export.  Indeed, 
the  record  in  this  case  indicates  that 
Saha  Thai  produced  and  sold  ASTM 
pipe  in  response  to  specific  orders 
placed  by  customers  in  the  home 
market.  While  sales  of  merchandise 
other  than  overruns  may  be  found  to  be 
outside  the  ordinary  course  of  trade,  the 
fact  that  the  merchandise  was  produced 
in  response  to  specific  orders  indicates 
that  Saha  Thai  made  these  ASTM  sales 
under  "conditions  and  practices  *   *   * 
which  have  been  normal  in  the  trade 
under  consideration. "  (section  771(15) 
ofthe  Tariff  Act). 

Second,  while  ASTM  pipe  is  less 
common  in  the  home  market  than  BS 
pipe,  and  is  not  compatible  with  BS 
pipe,  there  is  nothing  on  the  record  to 
indicate  that  ASTM  pipe  sold  in  the 
home  market  is  being  used  for  purposes 
other  than  those  for  which  it  was 
intended.  Unlike  this  case,  in  Pipe  from 
India,  the  Department  found  that 
"customers  for  ASTM  pipe  in  India 
used  the  pipe  for  a  very  limited  number 
of  purposes  quite  different  from  its 
intended  standard  purposes"  (56  FR  at 
64755)(emphasis  added). 

Third,  the  record  indicates  that  the 
average  sales  quantity  of  ASTM  pipe 
sold  in  the  home  market  did  not  differ 
significantly  from  the  average  sales 
quantity  of  BS  pipe.  Furthermore,,  while 
the  total  volume  of  ASTM  sales  and  the 
number  of  customers  purchasing  ASTM 
pipe  may  be  small  in  comparison  to  BS 
pipe,  the  level  of  ASTM  sales  activity  in 
the  home  market  is  significant  enough 
to  dispel  the  notion  that  such  sales  are 
spot  sales,  sales  of  obsolete  merchandise 
or  periodic  attempts  to  liquidate  ASTM 
merchandise  originally  produced  for 
export.  Indeed  the  CTT  has  clearly  stated 
that  "[wjhether  an  importer  has  made 
sales  in  the  ordinary  course  of  trade 
depends  on  whether  the  importer  made 


the  sales  under  conditions  that  are 
normal  for  the  product  that  is  being 
sold,  not  whether  the  importer  normally 
sells  the  subject  merchandise."  See.  East 
Chilliwack  Fruit  Growers  Co-Operative 
V.  United  States,  11  CIT  104,  108,  655 
F.Supp.  499,  504  (1987)  (emphasis 
added). 

Foiu-th.  we  disagree  with  Saha  Thai 
that  its  higher  price  and  profit  levels  on 
sales  of  home  market  ASTM  pipe  in 
comparison  to  BS  pipe  indicate  that  its 
ASTM  sales  are  outside  the  ordinary 
course  of  trade.  Just  as  it  is  not  a 
requirement  that  different  price  and 
profit  levels  be  demonstrated  in  order 
for  sales  to  be  determined  outside  the 
ordinary  course  of  trade,  [see.  Pipe  from 
India),  the  existence  of  different  price 
and  profit  levels  does  not  necessarily 
indicate  that  sales  are  outside  the 
ordinary  course  of  trade. 

Finally,  the  fact  that  Saha  Thai 
produces  the  majority  of  ASTM  pipe  for 
export  does  not  in  any  way  indicate  that 
the  circumstances  surrounding  its  sales 
of  ASTM  pipe  in  the  home  market  are 
not  normal.  Unlike  Pipe  from  India 
where  it  was  determined  that  a  ready 
market  did  not  exist  for  production 
overruns  of  ASTM  pipe  that  was 
originally  produced  for  export,  the 
record  in  this  case  indicates  that  Saha 
Thai  produces  and  sells  ASTM  pipe  in 
the  home  market  specifically  in 
response  to  orders  placed  by  its  home 
market  customers.  Such  circumstances 
further  indicate  that  a  ready  market  for 
ASTM  pipe  exists  in  the  home  market. 

As  demonstrated  above,  when  the 
factors  are  properly  considered  in  their 
totality,  the  claimed  similarities 
between  Pipe  from  India  and  this  case 
prove  to  be  unfounded.  Therefore,  based 
on  the  analysis  articulated  above,  we 
have  determined  that  sales  of  ASTM 
pipe  in  the  home  market  were  not  made 
for  unusual  reasons  or  under  unusual 
circumstances  but  rather  were  made  in 
response  to  genuine  domestic  demand. 
Thus  we  have  included  sales  of  such 
merchandise  in  our  calculation  of  FMV 
for  these  final  results. 

Comment  2:  Petitioners  argue  that  if 
the  Department  finds  that  home  market 
sales  ofthe  identical  or  most  similar 
merchandise  were  not  made  in  the 
contemporaneous  90/60  window,  it 
must  use  CV  as  the  basis  for  FMV. 
Petitioners  contend  that  the 
Department's  decision  not  to  use  CV 
and  instead  select  the  next  most  similar 
merchandise  sold  within  the  90/60 
window  violates  Department  policy. 

Petitioners  argue  that,  although  it  is 
clear  that  prices  for  matched 
merchandise  sold  outside  the  90/60 
window  cannot  be  the  basis  for  FMV, 
section  773  ofthe  Tariff  Act  does  not 


allow  the  Department  to  redefine  such 
or  similar  merchandise  as  another,  less 
similar  product  sold  in  the  90/60 
vidndow.  Petitioners  contend  that  to  do 
so  would  be  to  incorrectly  read  into 
section  771(16)  of  the  Tariff  Act  an 
added  requirement  that  the  Department 
select  not  only  the  most  similar  product 
under  its  hierarchy,  but  also  one  that 
was  sold  in  a  contemporaneous  time 
frame. 

Petitioners  argue  that  the  Department 
has  consistently  rejected  attempts  to 
condition  the  determination  of  such  or 
similar  on  any  basis  other  than 
similarity  of  the  merchandise. 
Petitioners  note  that  the  Department  has 
explained  its  policy  of  matching  such 
and  similar  merchandise  on  the  basis  of 
the  similarity  of  the  merchandise 
without  regard  to  the  results  of  the  test 
for  sales  below  cost.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France;  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  28360  (June  24,  1992) 
[AFBsfrom  France).  Petitioners  also 
argue  that,  in  Cyanuric  Acid  and  Its 
Chlorinated  Derivatives  from  Japan 
Used  in  the  Swimming  Pool  Trade;  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value,  49  FR  7424  (February  29, 
1984)  [Cyanuric  Acid),  the  Department 
refused  to  allow  an  ordinary  course  of 
trade  requirement  to  influence  product 
matching.  Additionally,  petitioners  cite 
Timken  Co.  v.  United  States,  673  F. 
Supp.  495  (CIT  1987).  and  NTN  Bearing 
Corp.  V.  United  States,  747  F.  Supp.  726, 
736  (Crr  1990)  as  support  for  the 
practice  of  disregarding  the  level  of 
trade  at  which  products  are  sold  and 
determining  similarity  solely  on  the 
basis  of  physical  similarity.  Finally, 
petitioners  contend  that,  in  Color 
Television  Receivers  ^m  the  Republic 
of  Korea;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  52262  (October  7,  1993J 
[CTVs  from  Korea),  the  Department 
refused  to  consider  matching  sales  to 
the  next  most  similar  merchandise,  and 
instead  based  FMV  on  CV,  when  sales 
ofthe  identical  or  most  similar 
merchandise  were  not  made  in  a 
contemporaneous  time  frame. 

Therefore,  petitioners  contend  that 
the  preliminary  decision  to  allow  the 
timing  of  the  home  market  sale  to 
influence  the  selection  of  identical  or 
similar  merchandise  is  inconsistent 
with  the  Department's  practice  of 
identifying  such  or  similar  merchandise 
solely  on  the  basis  of  physical 
characteristics  and  using  CV  as  the  basis 
for  FMV  when  such  sales  are 
disqualified  due  to  other  reasons. 
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Saha  Thai  argues  that  there  is  no 
support  in  either  the  statute  or  case  law 
for  petitioners'  argument.  Saha  Thai 
argues  that  the  statute  does  not  require 
that  the  Department  first  determine 
which  merchandise  is  such  or  similar 
and  then  determine  if  sales  of  that 
merchandise  are  contemporaneous. 

Saha  Thai  argues  that  the  preliminary 
results  need  not  be  read  as  applying 
section  771(16)  of  the  Tariff  Act  to 
determine  such  or  similar  merchandise 
a  second  time  after  concluding  that 
certain  sales  originally  determined  to  be 
such  or  similar  were  made  outside  the 
90/60  window.  Rather,  Saha  Thai 
asserts,  it  can  just  as  easily  be 
interpreted  as  applying  section  771(16) 
only  once  after  excluding  merchandise 
sold  outside  the  90/60  window. 

Additionally.  Saha  Thai  contends  that 
the  cases  cited  by  petitioners  are  not  on 
point.  According  to  Saha  Thai,  in  AFBs 
from  France  the  Department  merely 
determined  that  it  will  not  search  for 
such  or  similar  merchandise  a  second 
time  after  the  identical  or  most  similar 
merchandise  is  determined  to  be  below 
cost.  The  Department  did  not  address 
the  issue  of  whether  sales  outside  the 
90/60  window  could  be  designated  as 
such  or  similar  merchandise. 
Additionally.  Saha  Thai  claims  that 
petitioners"  reUtmce  on  Cyanuric  Acid  is 
similarly  misguided.  According  to  Saha 
Thai,  the  Department  determined  in 
Cyanuric  Acid  that  the  sales  in  dispute 
were  sold  in  the  ordinary  course  of 
trade;  otherwise,  it  could  not  have  used 
them  as  FMV.  Finally,  Saha  Thai  argues 
that,  aside  from  the  fact  that  CTVs  from 
Korea  was  a  preliminary  decision,  it  is 
not  clear  in  that  case  that  there  were 
other  contemporaneous  sales  of  similar 
models  available  for  comparison. 
According  to  Saha  Thai,  it  is 
conceivable  that,  after  application  of  the 
cost  test,  there  wer*no  sales  of  similar 
models  to  compare  to  the  U.S.  sales, 
forcing  the  Department  to  resort  to  CV. 

Saha  Thai  contends  that  a  clearer 
statement  of  the  Department's  policy 
may  be  found  in  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  56  FR  5975. 
5977  (February  14.  1991).  where  the 
Department  stated  that  "when  there 
were  no  contemporaneous  sales  of  the 
most  similar  home  market  model  to 
compare  to  sales  of  a  U.S.  model,  we 
examined  the  other  similar  models  for 
contemporaneity."  Saha  Thai  argues 
that  not  only  is  the  Department's 
methodology  in  the  preliminary 
determination  consistent  with  the 
above-cited  case,  it  is  also  consistent 
with  previous  administrative  reviews 
concerning  this  product. 


Department's  Position:  We  disagree 
with  petitioners'  argument  that  by 
limiting  our  search  for  such  or  similar 
merchandise  to  those  home  market  sales 
made  within  the  contemporaneous  90/ 
60  window,  we  are  inappropriately 
conditioning  the  selection  of  such  or 
similar  merchandise  on  factors  other 
than  the  physical  characteristics  of  the 
merchandise. 

In  accordance  with  section  773(a)(1) 
of  the  Tariff  Act,  we  must  compare 
contemporaneous  sales  of  such  or 
similar  merchandise.  Accordingly,  in 
making  comparisons  we  must  do  so 
based  on  both  the  physical 
characteristics  of  the  merchandise  and 
the  timing  of  the  sales,  since  we  are 
matching  sales  to  sales,  and  not  simply 
models  to  models.  Thus,  the  timing  of 
the  sales  limits  the  universe  from  which 
we  make  our  selection.  In  contrast,  the 
test  for  sales  below  cost  is  a  test  applied, 
when  warranted,  to  the  universe  of  sales 
selected  under  section  773(a)(1). 

The  Department  has  implemented  the 
contemporaneous  90/60  window  in 
order  to  fulfill  the  statutory 
requirements  in  section  773(a)(1)  of  the 
Tariff  Act  that  FMV  be  based  on  the 
price  of  contemporaneous  sales  of  such 
or  similar  merchandise.  See,  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Valves 
and  Connections,  of  Brass,  for  Use  in 
Fire  Protection  Systems  from  Italy,  56 
FR  5388  (February  11,  1991). 

Therefore,  for  these  final  results  we 
will  continue  to  base  our  selection  of 
such  or  similar  merchandise  on  the 
physical  characteristics  of  the 
merchandise.  However,  consistent  with 
established  Department  practice,  we 
will  also  continue  to  limit  the  universe 
of  sales  from  which  we  select  the 
comparison  model  to  those  sales  made 
during  the  contemporaneous  90/60 
wrindow. 

Comment  3:  Petitioners  argue  that  the 
Department  erred  in  making  a 
circumstance-of-sale  (COS)  adjustment 
for  warranty  expenses  Saha  Thai  claims 
it  incurred  on  U.S.  sales.  Petitioners 
contend  that  Saha  Thai  failed  to  provide 
sufficient  evidence  to  support  its 
characterization  of  this  expense  as  a 
warranty  expense.  Petitioners  assert  that 
the  evidence  on  the  record  suggests  that 
this  expense  was  actually  a  discount 
that  should  be  deducted  from  U.S.  price 
(USP),  rather  than  added  to  FMV. 

Petitioners  also  argue  that  Saha  Thai's 
allocation  of  this  expense  was  faulty 
because:  (1)  The  expense  was  allocated 
over  sales  made  prior  to  the  period  of 
review,  and  (2)  the  expense  was 
allocated  over  all  U.S.  sales  despite  the 
fact  that  sales-specific  data  was 
available. 


Saha  Thai  argues  that  it  provided 
ample  evidence  in  both  its  original  and 
supplemental  questionnaire  responses 
to  substantiate  its  claim  that  the 
expenses  in  question  were  bona  fide 
warranty  expenses.  Additionally,  Saha 
Thai  argues  that  the  Department 
incorrectly  classified  its  warranty 
expenses  as  direct  selling  expenses. 
According  to  Saha  Thai,  such  expenses 
should  be  classified  as  indirect,  and  no 
adjustment  should  be  made  to  USP 
since  all  U.S.  sales  were  purchase  price 
transactions  within  the  meaning  of 
section  772(b)  of  the  Tariff  Act. 

Saha  Thai  contends  that,  because  its 
warranty  expense  was  unanticipated  at 
the  time  of  the  sale  and  has  not  been 
rep>eated  since,  it  should  be  classified, 
according  to  established  Department 
practice,  as  an  indirect  selling  expense. 
Additionally,  Saha  Thai  notes  that 
warranty  payments  made  during  the 
POR  are  normally  considered  direct 
expenses  only  when  such  payments  are 
indicative  of  warranty  expenses  that 
will  likely  be  incurred  later  with  regard 
to  sales  made  during  the  period  of 
review.  Saha  Thai  notes  that  warranty 
claims  are  not  anticipated  at  the  time  of 
the  sale  because  the  merchandise  under 
review  is  manufactured  to 
internationally  recognized  standards. 

Saha  Thai  asserts  that,  if  the 
Department  determines  that  its  reported 
warranty  expenses  are  direct  expenses, 
it  should  employ  for  these  final  results 
the  allocation  methodology  used  in  the 
preliminary  determination.  According 
to  Saha  Thai,  allocating  the  warranty 
expenses  over  all  sales  during  the  1987- 
92  period  provides  the  best  information 
available  for  the  eventual  warranty  costs 
for  sales  in  1992.  In  addition,  Saha  Thai 
argues  that  allocating  warranty  expenses 
over  all  of  its  sales  from  1987-1992 
avoids  the  disproportionate  allocation  of 
the  expenses  to  the  relatively  low  export 
volume  in  1992. 

Department's  Position:  It  is  the 
Department's  practice  to  allow  only 
those  expenses  related  to  quality-based 
complaints  to  be  classified  as  a  warranty 
expense.  See,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Fresh 
and  Chilled  Atlantic  Salmon  From 
Norway.  56  FR  7661  (February  25, 
1991).  Because  the  record  indicates  that 
Saha  Thai's  payments  are  in  response  to 
a  quality-based  complaint,  we  disagree 
with  petitioners  that  the  expense  should 
be  classified  as  a  discount,  and  have 
continued  to  classify  it  as  a  warranty 
expense.  Additionally,  since  the 
warranty  expenses  incurred  by  Saha 
Thai  are  variable  expenses,  we  have 
continued  to  classify  them  as  direct 
selling  expenses. 


Furthermore,  regarding  the  proper 
allocation  methodology,  since  warranty 
expenses  associated  with  subject 
merchandise  sold  during  the  POR  are 
usually  not  identifiable  until  well  after 
the  POR,  it  is  the  Department's  general 
practice  to  make  a  COS  adjustment 
using  warranty  expenses  incurred 
during  the  period  as  the  best  available 
information  for  future  warranty  claims. 
See,  Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  12701  (1991).  However, 
where  there  are  special  circumstances, 
the  Department  has  accepted  alternative 
calculation  methodologies  that  provide 
a  reasonable  estimate  of  future  warranty 
expenses  associated  with  sales  made 
during  the  POR.  See.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Mechanical  Transfer  Presses 
from  Japan,  55  FR  335  (1990).  In  the 
instant  case,  we  agree  with  Saha  Thai 
that  allocating  its  current  warranty 
expenses  over  the  relatively  low  export 
volume  in  this  review  would  likely 
result  in  an  overstated  warranty 
adjustment.  Such  an  approach  would  be 
inappropriate  because  it  would  not 
provide  an  accurate  prediction  of  the 
warranty  expenses  that  are  likely  to  be 
incurred  in  the  future  on  sales  made 
during  the  POR.  Therefore,  we  have 
accepted  Saha  Thai's  methodology  of 
allocating  warranty  expenses  incurred 
over  the  past  five  years  over  sales  made 
during  the  past  five  years  as  a 
reasonable  estimate  of  future  warranty 
expenses  that  will  be  incurred  on  sales 
made  during  the  POR. 

Comment  4:  Petitioners  argue  that  the 
Department  erred  in  making  a  duty 
drawback  adjustment  to  USP. 
Petitioners  argue  that  Saha  Thai  is  not 
entitled  to  a  duty  drawback  adjustment 
because  it  provided  no  evidence  that  the 
drawback  it  receives  is  based  on  duties 
paid  on  materials  which  are  suitable  for 
use  in  those  ASTM  products  exported. 
Petitioners  also  argue  that  if  the 
Department  gremts  the  duty  drawback 
adjustment,  it  should  be  reduced  to  a 
lesser  amount  than  that  claimed  by  Saha 
Thai  because  there  is  evidence  that  Saha 
Thai's  claimed  amount  is  not 
representative  of  the  actual  duties  paid 
on  coil  incorporated  into  the  exported 
pipe. 

Saha  Thai  argues  that  it  has  provided 
adequate  information  to  support  its 
claimed  duty  drawback  adjustment  and 
its  method  of  calculation  and  that  the 
duty  drawback  adjustments  claimed  in 
the  1987-88  and  1988-89  reviews  were 
granted  in  full.  Additionally,  Saha  Thai 
argues  that  petitioners'  analysis  of  Saha 
Thai's  duty  drawback  claim  is  flawed 
because  it  failed  to  account  for  the  fact 


that  Saha  Thai  sources  some  of  its 
material  inputs  from  domestic 
suppliers.  This  flaw,  Saha  Thai  argues, 
invalidates  the  petitioner's  argument. 

Department's  Position:  We  disagree 
with  petitioners'  argument  that  Saha 
Thai's  reported  duty  drawback 
adjustment  should  be  disallowed.  Saha 
Thai  provided  in  its  questionnaire 
response  an  adequate  explanation  and 
demonstration  of  how  it  calculated  the 
reported  duty  drawback  adjustment. 
Additionally,  we  agree  with  Saha  Thai 
that  petitioners'  estimate  of  its  duty 
drawback  appears  flawed  because  it 
failed  to  account  for  the  fact  that  Saha 
Thai  sources  some  of  its  material  inputs 
from  domestic  suppliers.  Furthermore, 
because  there  is  no  information  on  the 
record  to  indicate  that  the  drawback 
Saha  Thai  receives  on  duties  paid  on 
materials  used  in  the  production  of 
ASTM  products  differs  from  other 
materials,  there  is  no  basis  to  deny  Saha 
Thai's  duty  drawback  adjustment  on 
such  grounds. 

Comment  5:  Petitioners  and  Saha  Thai 
agree  that  the  Department  misread  the 
computer  data  in  the  field  OCNFRTP 
(ocean  freight).  Petitioners  request  that 
this  error  be  corrected  for  these  final 
results  of  review. 

Department's  Position:  We  agree  that 
we  misread  the  computer  data  in  the 
OCNFRTP  field,  and  have  corrected  this 
error  for  these  final  results  of  review. 

Comment  6:  Petitioners  assert  that 
Saha  Thai  incorrectly  allocated  its  home 
market  freight  expenses  emd  therefore 
no  delivery  charges  should  be  deducted 
from  the  home  market  price.  According 
to  petitioners,  Saha  Thai's  allocation 
methodology  is  flawed  because  it 
assumes  that  each  sale,  regardless  of  the 
delivery  location,  has  the  same  inland 
freight  costs.  Additionally,  petitioners 
argue  that  the  methodology  used  to 
calculate  freight  expenses  assumes  that 
pipe  and  steel  sheets  have  the  same  cost 
per  ton  for  delivery.  Finally,  petitioners 
assert  that  Saha  Thai  has  not  indicated 
whether  it  delivers  its  own  products  or 
hires  outside  parties  to  deliver  pipe. 
Petitioners  argue  that  if  an  outside 
delivery  service  is  used,  there  is  no 
evidence  on  the  record  of  the  tariffs  of 
the  outside  company  and  hence  no  basis 
for  making  the  adjustment. 

Saha  Thai  asserts  that,  in  its 
supplemental  response,  it  provided  a 
complete  explanation  as  to  why 
calculation  of  an  average  cost  per  ton  is 
accurate.  Additionally,  Saha  Thai  notes 
that  it  clearly  stated  in  its  supplemental 
response  that  it  uses  an  outside  delivery 
service. 

Department's  Position:  Saha  Thai 
stated  in  its  November  15,  1993, 
supplemental  response  that  it  "engages 


an  outside  delivery  service  at  a  fixed  fee 
per  truck  per  day.  plus  an  overcharge 
when  the  weight  loaded  in  the  truck 
exceeds  a  specified  maximum"  (p.6). 
We  have  determined  that,  based  on  the 
manner  in  which  Saha  Thai  incurs  its 
home  market  freight  expenses,  an 
allocation  methodology  based  on  weight 
is  a  reasonable  calculation  of  Saha 
Thai's  per-unit  freight  cost.  Therefore, 
we  have  accepted  Saha  Thai's  reported 
home  market  freight  expenses  for  these 
final  results. 

Comment  7:  Petitioners  contend  that 
Saha  Thai's  reported  home  market 
packing  costs  have  not  been  properly 
allocated.  According  to  petitioners,  the 
allocation  is  incorrect  because  it  does 
not  account  for  the  different  number  of 
pieces  per  ton  and  the  different  number 
of  tons  per  bundle.  Petitioners  argue 
that  packing  costs  should  be  allocated 
by  the  number  of  pieces  packed  since 
each  size  of  pipe  has  a  different  number 
of  pieces  per  ton,  requiring  a  different 
amount  of  handling,  materials  and 
overhead  expenses  for  packing. 

Petitioners  also  argue  that  Saha  Thai's 
packing  labor  allocation  methodology 
fails  to  account  for  the  fact  that  black, 
threaded  and  coupled  pipe  and  all 
galvanized  pipe  for  export  receives 
plastic  packing,  while  home  market 
sales  do  not.  As  a  result,  petitioners 
argue,  total  packing  labor  costs  are  over- 
allocated  to  home  market  sales.  Finally, 
petitioners  contend  that  the  preliminary 
results  fail  to  account  for  any  overhead 
in  packing  expenses. 

Saha  Thai  argues  that  its  allocation  of 
packing  costs  is  reasonable  and  that 
petitioners'  comments  raise  issues  that 
are  normally  addressed  in  a  deficiency 
questionnaire  or  at  verification. 
Additionally,  Saha  Thai  notes  that,  with 
the  exception  of  wrapping  each  end  of 
pipe  for  export  with  plastic  wrap,  all 
three  kinds  of  pipe  (export  black,  export 
galvanized,  and  domestic  galvanized) 
receive  the  same  type  of  packing. 

Department's  Position:  Saha  Thai's 
methodology  for  calculating  its  packing 
expenses  is  consistent  with  the 
methodology  verified  and  accepted  by 
the  Department  in  previous  reviews. 
Furthermore,  the  record  in  this  review 
does  not  indicate  that  Saha  Thai's 
packing  allocation  methodology  distorts 
our  antidumping  calculations. 
Therefore,  we  have  accepted  Saha 
Thai's  reported  packing  expenses  for 
these  final  results. 

Comment  8:  Petitioners  argue  that  the 
annual  coil  purchase  quantity  that  Saha 
Thai  reported  in  its  November  15,  1993, 
deficiency  response  at  exhibit  12 A  is 
inconsistent  with  the  monthly  coil 
purchase  quantities  Saha  Thai  reported 
elsewhere  in  its  deficiency  response. 
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Because  of  this  discrepancy,  petidoners 
argue  that  the  Department  should  reject 
Saha  Thai's  cost  calculation,  or,  in  the 
alternative,  recalculate  Saha  Thai's  coil 
costs  based  on  the  monthly  purchase 
data. 

Saha  Thai  agrees  that  there  is  an  error 
in  exhibit  12A  of  its  deficiency 
response,  but  argues  it  was  a  clerical 
error  committed  while  preparing  exhibit 
12A  and  not  an  indication  of 
inconsistencies  in  its  accounting  data. 
Saha  Thai  further  argues  that  the  error 
in  exhibit  12A  is  easily  correctable. 

Department's  Position:  The 
information  on  the  record  indicates  that 
Saha  Thai  committed  a  clerical  error 
when  compiling  the  annual  coil 
purchase  amounts  in  exhibit  12A  of  its 
deficiency  response.  Therefore,  for  these 
final  results,  we  have  recalculated  Saha 
Thai's  annual  coil  purchase  amounts 
using  the  1992  monthly  coil  purchase 
amounts  found  in  exhibit  llA  of  its 
November  13,  1993  deficiency  response. 

Comment  9:  Petitioners  argue  that  the 
Department  erred  in  allowing  a  credit  to 
Saha  Thai's  material  costs  for  revenue 
derived  from  the  sale  of  flat  bar. 
Petitioners  argue  that  Saha  Thai  has 
presented  no  new  information  that 
should  cause  the  Department  to  change 
its  determination  in  the  most  recent 
administrative  review  of  Saha  Thai  that 
flat  bar  is  not  a  by-product  of  the 
manufacture  of  pipe  and  tube,  but  is 
instead  a  product  resulting  from  further 
manufacture  of  steel  scrap.  See  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  PR  38668,  38669,  (August 
26,  1992).  Therefore,  petitioners  argue, 
the  Department  should  allow  a  credit 
only  for  revenue  derived  from  the  sale 
of  steel  scrap,  and  not  from  the  sale  of 
flat  bar. 

Saha  Thai  acknowledges  that  the 
Department  denied  the  flat  bar  credit  in 
the  88-89  review,  but  argues  that  it 
should  accept  it  in  this  review  because 
flat  bar  qualifies  as  a  by-product  under 
the  criteria  articulated  in  Titanium 
Sponge  from  Japan.  51  PR  45495.  45496 
(December  19.  1986),  Frozen 
Concentrated  Orange  Juice  from  Brazil, 
Final  Determination  of  Sales  at  Less 
than  Fair  Value.  52  PR  8324  (March  17, 
1987),  and  Fall  Harvested  White 
Potatoes  from  Canada,  Final 
Determination  of  Sales  at  Less  than  Fair 
Value.  48  PR  51660, 51673-74 
(November  10,  1983).  Saha  Thai  argues 
that  the  Department  should  consider  the 
fact  that,  during  the  administrative 
review,  it  was  unable  to  recover  its  costs 
through  its  sales  of  flat  bar.  In  addition, 
its  sales  of  flat  bar  were  minuscule  in 
comparison  to  its  sales  of  pipe. 


Finally,  Saha  Thai  notes  that  it 
included  in  its  submitted  pipe  costs  the 
costs  of  coil  used  to  produce  flat  bar. 
Therefore,  Saha  Thai  argues,  if  the 
Department  finds  that  flat  bar  is  a  co- 
product  and  declines  to  offset  its  pipe 
production  costs  for  revenues  realized 
on  the  sale  of  flat  bar,  it  must  remove 
the  coil  costs  attributable  to  flat  bar  from 
its  reported  coil  cost  for  the  production 
of  pipe  and  tube. 

Department's  Position:  We  agree  with 
petitioners.  The  Department  determined 
in  the  1987-88  and  1988-89 
administrative  reviews  that  flat  bar  sold 
by  Saha  Thai  is  properly  considered  a 
co-product,  not  a  by-product,  of  the 
steel  pipe  production  process.  Further, 
in  response  to  the  remand  order  issued 
by  the  CIT  pursuant  to  Saha  Thai  Steel 
Pipe  Co.,  Ltd.  v.  United  States,  Slip  Op. 
95-21  (CIT  February  14,  1995),  the 
Department  submitted  a 
redetermination  maintaining  that  flat 
bar  is  properly  considered  a  co-product. 
In  that  redetermination  the  Department 
explained  that  flat  bar  produced  by  Saha 
Thai  is  properly  considered  a  co- 
product  because:  (1)  Saha  Thai  accounts 
for  flat  bar  as  a  separate  finished 
product;  (2)  the  production  of  flat  bar  is 
not  an  unavoidable  consequence  of 
producing  the  subject  merchandise;  (3) 
Saha  Thai  intentionally  controls  the 
production  of  flat  bar  and  markets  it  as 
a  separate  end  product;  (4)  significant 
further  processing  of  the  scrap  is 
necessary  for  sale  as  flat  bar,  and;  (5)  flat 
bar  and  the  subject  merchandise  are 
produced  on  separate  machines. 
Because  the  facts  in  this  review  do  not 
differ  &X)m  the  facts  in  the  previous 
reviews,  we  have  determined,  consistent 
with  the  previous  reviews,  to  treat  the 
production  of  flat  bar  as  a  co-product  for 
these  final  results.  Therefore  we  have 
corrected  Saha  Thai's  reported  coil  costs 
by  adjusting  the  yield  loss  and  by- 
product credit  attributable  to  flat  bar. 

Comment  10:  Petitioners  argue  that 
the  Department  should  not  allow  Saha 
Thai  to  deduct  the  weight  of  zinc  and 
coupling  from  the  weight  of  pipe  when 
calculating  coil  costs.  According  to 
petitioners,  the  record  demonstrates  that 
the  weight  of  zinc  and  coupling  is  not 
included  in  the  reported  weight  of  the 
pipe  in  the  first  place,  therefore 
deducting  an  amount  for  zinc  and 
coupling  results  in  an  understatement  of 
the  true  amount  of  coil  consumed  in  the 
production  of  galvanized  or  threaded 
and  coupled  pipe. 

According  to  petitioners,  Saha  Thai 
submitted  a  single  unit  weight  for  each 
size  of  pipe,  without  differentiation  for 
being  black  plain-end,  galvanized,  or 
coupled  and  threaded.  Petitioners  assert 
that  this  is  because  the  unit  weight  is 


based  on  the  pipe's  weight  at  the 
forming  stage  when  all  pipe  is  black 
plain-end.  According  to  petitioners,  the 
steel  consumed  in  producing  black 
plain-end,  galvanized,  or  threaded  and 
coupled  pipe  weighs  exactly  the  same. 
Therefore,  petitioners  contend,  any 
further  finishing  such  as  galvanization 
and  threading  and  coupling  represents 
extra  weight,  above  the  weight  of  the 
black  plain-end  pipe  recorded  in  Saha 
Thai's  records.  Petitioners  request  that 
for  these  final  results  of  review  the 
Department  deny  Saha  Thai  an 
adjustment  for  zinc  and  coupling  weight 
and  base  the  cost  of  production  (COP) 
and  CV  calculations  on  unadjusted  coil 
cost  data. 

Saha  Thai  argues  that,  consistent  with 
previous  administrative  reviews,  the 
Department  should  make  an  adjustment 
to  coil  costs  for  the  weight  of  zinc  and 
coupling.  Saha  Thai  argues  that  its  coil 
costs  are  computed  on  an  actual  weight 
basis  because  it  purchases  coil  on  an 
actual  weight  basis.  Saha  Thai  contends 
that  in  building  up  the  cost  per  ton  on 
an  actual  weight  basis,  it  is  necessary  to 
take  account  of  the  fact  that  a  portion  of 
an  actual  ton  of  galvanized,  or  coupled 
and  threaded  pipe  is  attributable  to  zinc 
coating  and/or  coupling.  Saha  Thai 
asserts  that  in  order  to  identify  the 
amount  of  coil  in  an  actual  ton  of  pipe 
it  is  necessary  to  first  remove  from  the 
total  actual  weight  any  amounts 
attributable  to  zinc  and  coupling. 

Saha  Thai  further  explains  that  its 
coupling  weight  adjustment  is  made 
entirely  on  a  theoretical  basis. 
According  to  Saha  Thai,  it  takes  into 
account  the  fact  that  in  one  theoretical 
weight  ton  of  threaded  and  coupled 
pipe  a  portion  of  the  ton  is  attributable 
to  the  weight  of  the  coupling.  For 
example,  due  to  the  weight  of  coupling, 
the  standard  theoretical  weight  of  a  two 
inch  plain-end  pipe  is  less  than  the 
standard  theoretical  weight  of  a  two 
inch  threaded  and  coupled  pipe. 
Therefore,  Saha  Thai  argues,  the 
calculation  of  the  COP  must  take  into 
account  the  fact  that,  in  one  theoretical 
ton  of  threaded  and  coupled  pipe,  there 
is  less  than  one  ton  of  coil. 

Department's  Position:  We  disagree 
with  petitioners.  It  is  necessary  to  adjust 
the  coil  costs  to  produce  a  theoretical 
ton  of  black,  plain-end  pipe  when 
calculating  the  coil  costs  to  produce  a 
theoretical  ton  of  galvanized  and/or 
threaded  and  coupled  pipe.  This  is 
because,  unlike  black,  plain-end  pipe,  a 
portion  of  the  weight  of  a  ton  of 
galvcmized  and/or  threaded  and  coupled 
pipe  is  attributable  to  the  weight  of  zinc 
and  coupling.  Therefore,  for  these  final 
results  we  have  continued  to  accept 
Saha  Thai's  downward  adjustment  to 


coil  costs  used  to  produce  galvanized 
and/or  threaded  and  coupled  pipe. 

Comment  1 1 :  Petitioners  argue  that 
even  if  the  Department  determines  that 
a  zinc  adjustment  is  valid,  it  still  must 
deny  such  an  adjustment  because  the 
methodology  used  by  Saha  Thai  grossly 
overstates  the  weight  of  zinc  on  the 
pipe.  According  to  petitioners,  Saha 
Thai  calculated  the  weight  of  zinc  on 
the  pipe  by  allocating  total  net  zinc 
consumed  over  the  entire  surface  area 
galvanized.  Petitioners  assert  that  it  is 
clear  from  Saha  Thai's  reported  zinc 
unit  cost  calculation  that  while  the 
reported  zinc  consumed  is  net  of  excess 
zinc  termed  dross  and  ash,  it  fails  to  net 
out  a  significant  quantity  of  excess  zinc, 
known  in  the  industry  as  coarse  and 
fine  dust.  Petitioners  argue  that  Saha 
Thai  has  completely  ignored  this 
substantial  source  of  zinc  loss  and  thus 
overstated  the  amount  of  zinc  on  the 
pipe  and  understated  the  claimed  coil 
weight. 

Petitioners  claim  that  its  argument 
that  Saha  Thai's  zinc  weight  claim  is 
overstated  is  supported  by  Saha  Thai's 
own  records  which  indicate  that  it  coats 
both  ASTM  and  BS  pipe  with  the  same 
amount  of  zinc.  Petitioners  argue  that  it 
is  not  credible  that  Saha  Thai  would 
coat  both  ASTM  and  BS  pipe  with  the 
same  thickness  of  zinc,  given  the  wide 
difference  in  the  two  industry 
standards,  the  high  cost  of  zinc,  and  the 
fact  that  Saha  Thai  can  easily  control 
the  amount  of  zinc  on  the  pipe. 
Petitioners  assert  that  comparison  of 
zinc  usage  by  an  efBcient  domestic 
producer  of  galvanized  standard  pipe  to 
Saha  Thai's  reported  zinc  usage 
demonstrates  that  Saha  Thai's 
calculation  of  zinc  use  produces  results 
that  are  clearly  excessive.  Petitioners 
assert  that  the  Department  should  use  as 
the  best  information  available  (BIA) 
within  the  meaning  of  section  776(c)  of 
the  Tariff  Act,  the  standard  weight  of 
zinc  as  set  by  ASTM  and  BS  product 
specifications. 

Saha  Thai  contends  that  petitioners' 
arguments  are  unsupported  by  the 
record.  Saha  Thai  questions  the 
usefulness  of  petitioners'  analysis  of  a 
domestic  producer's  zinc  recovery  rates 
without  evidence  that  the  recovery  rates 
experienced  by  the  domestic  producer 
are  comparable  to  Saha  Thai's 
experience.  Saha  Thai  also  argues  that 
petitioners'  claim  that  Saha  Thai  does 
not  recover  zinc  dust  as  a  by-product  is 
unsupported  by  the  record.  According 
to  Saha  Thai,  there  is  no  proof  that  Saha 
Thai  does  not  include  zinc  dust  in  what 
it  calls  ash.  Finally,  Saha  Thai  does  not 
dispute  the  fact  that  its  zinc  coating 
weight  exceeds  the  standard  coating 
weight,  and  asserts  that  petitioners 


claims  regarding  the  credibility  of  its 
zinc  usage  are  more  propejiy  addressed 
through  a  deficiency  questionnaire  or  at 
verification. 

Department's  Position:  We  disagree 
with  petitioners'  argument  that  the 
record  indicates  that  the  methodology 
used  by  Saha  Thai  grossly  overstates  the 
weight  of  zinc  on  the  pipe.  The  fact  that 
Saha  Thai's  zinc  recovery  rates  are  not 
comparable  to  those  of  a  domestic 
producer  does  not  serve  as  the  basis  for 
disregarding  Saha  Thai's  methodology 
and  resorting  to  BIA.  Furthermore,  the 
Department  verified  and  accepted  the 
same  methodology  used  by  Saha  Thai  to 
report  zinc  costs  in  the  1987-88 
administrative  review.  See,  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  56  FR  58355  (November  19, 
1991).  Therefore,  we  have  continued  to 
accept  Saha  Thai's  reported  zinc  costs 
for  these  final  results  of  review. 

Comment  12:  Petitioners  argue  that 
Saha  Thai  improperly  deducted  the 
interest  expenses  on  coil  purchases  from 
its  cost  of  materials  and  included  them 
in  the  pool  of  selling,  general  and 
administrative  (SG&A)  expenses. 
Petitioners  argue  that  these  expenses  are 
part  of  the  acquisition  cost  of  the  coil 
and  are  not  a  general  expense  of  the 
company  as  claimed  by  Saha  Thai. 

Petitioners  claim  that  the 
Department's  practice  is  to  calculate  the 
COP  based  on  generally  accepted 
accounting  principles  (GAAP)  in  the 
home  market  as  long  as  these  principles 
do  not  significantly  distort  the  firm's 
financial  position  or  actual  costs. 
According  to  petitioners,  the  record 
indicates  that  GAAP  in  the  home  market 
requires  that  interest  expenses  on  Saha 
Thai's  coil  purchases  be  allocated  to  the 
cost  of  manufacture  (COM),  not  SG&A. 
While  petitioners  acknowledge  that  the 
Department  allowed  financing  charges 
to  be  classified  as  general  expenses  in 
the  original  investigation,  they  argue 
that  because  such  a  finding  does  not 
comport  with  the  practice  of  basing  cost 
methodology  on  the  GAAP  of  the  home 
market,  it  must  be  ignored. 
Additionally,  petitioners  assert  that  the 
finding  in  the  original  investigation 
does  not  control  in  this  case  because  the 
facts  on  the  record  indicate  that  these 
interest  expenses  are  not  a  fungible 
expense  but  rather  are  an  integral  part 
of  the  coil  price  and  thus  are  tied 
directly  to  the  coil  cost. 

Saha  Thai  asserts  that  because 
reliance  on  home  market  GAAP  would 
significantly  reduce  its  SG&A  expenses 
and  therefore  distort  its  actual  costs,  the 
Department  should  remain  consistent 
with  the  original  investigation  and 


allow  it  to  classify  financing  costs  as 
general  expenses.  Saha  Thai  argues  that 
had  it  chosen  to  finance  its  purchases  of 
coil  through  a  bank  or  some  third  party 
the  interest  expenses  would  have 
automatically  been  included  in  SG&A. 
The  fact  that  financing  in  this  instance 
was  received  from  a  supplier  does  not 
change  its  character  from  interest 
expense  into  raw  material  costs. 
According  to  Saha  Thai,  it  is  still  a 
financial  cost  associated  with  paying  its 
suppliers  on  other  than  a  sight  basis, 
and  as  such,  a  general  expense  of  the 
corporation.  Saha  Thai  claims  that 
petitioners'  argimaents  fail  to  distinguish 
this  review  from  the  original 
investigation  and  that  the  financing  is 
fungible  in  the  sense  that  obtaining 
seller  financing  relieves  it  of  the 
obligation  to  secure  financing 
elsewhere. 

Department's  Position:  We  disagree 
with  petitioners.  We  consider  the  cost  of 
raw  materials  to  be  the  price  reflected  in 
the  supplier's  invoice  for  those 
materials.  Any  financing  charges 
itemized  on  the  supplier's  invoice  are 
properly  regarded  as  interest  expenses, 
not  material  costs.  See,  Oil  Country 
Tubular  Goods  From  Israel;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  1140 
(April  3,  1992).  We  consider  the 
expenses  Saha  Thai  incurs  to  finance  its 
material  purchases  through  its  supplier 
to  be  fungible  and,  therefore,  a  general 
expense  of  operating  the  company.  See, 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  51  FR  3384  (January  27, 
1986).  Therefore  we  have  continued  to 
classify  Saha  Thai's  interest  expenses  as 
SG&A  expenses  for  these  final  results  of 
review. 

Comment  13:  Petitioners  argue  that 
Saha  Thai  is  not  entitled  to  an 
adjustment  to  coil  costs  for  alleged 
differences  between  actual  and 
theoretical  weights  of  pipe.  Petitioners 
contend  that  if  the  Department 
determines  that  such  an  adjustment  is 
appropriate,  it  must  be  recalculated  on 
a  product-by-product  basis  in  order  to 
avoid  distortions  caused  by  averaging. 

Petitioners  argue  that  Sana  Thai's 
adjustment  is  distorted  because  it  based 
the  actual  pipe  weight  used  in  the 
adjustment  calculation  on  the  nominal 
invoiced  thickness  of  the  coil  rather 
than  the  actual  scale  weight  of  the  coil 
consumed  to  produce  the  pipe. 
Petitioners  also  argue  that  Saha  Thai's 
apphcation  of  a  single  average 
adjustment  factor  across  all  products 
should  be  rejected  because  it  is  clear 
from  the  record  that:  (1)  Saha  Thai 
could  have  provided  the  factor  on  a 
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product-by-product  basis,  and  (2)  the 
difference  between  Saha  Thai's  reported 
actual  and  theoretical  pipe  weights 
varies  greatly  fr"m  product  to  product 
and  size  to  size.  Petitioners  further 
contend  that  Saha  Thai's  methodology 
does  not  account  for  build-up  in  the 
wall  thickness  of  the  coil  that  occurs  in 
the  production  process.  Finally 
petitioners  allege  that  many  of  Saha 
Thais  arithmetic  calculations  of  actual 
and  theoretical  weights  used  in  the 
adjustment  calculation  are  incorrect. 

Saha  Thai  responds  that  since  home 
market  and  U.S.  prices  are  divided  by 
theoretical  weights  and  coil  costs  are 
initially  calculated  on  an  actual  weight 
basis,  an  adjustment  must  be  made  to 
convert  coil  costs  to  a  theoretical  weight 
basis.  Saha  Thai  argues  that  it  calcidated 
the  actual  weight  of  the  coil  by 
multiplying  the  thickness,  width  and 
length  of  the  coil  by  a  factor  that 
represents  the  weight  of  the  steel  per 
cubic  meter.  Saha  Thai  contends  that 
this  is  the  standard  method  in  the  steel 
business  of  calculating  the  weight  of  a 
coil.  Saha  Thai  contends  that  there  is  no 
evidence  that  it  used  nominal 
thicknesses  as  opposed  to  actual 
thicknesses  in  making  its  calculation. 
Saha  Thai  contends  further  that,  even  if 
it  did  use  nominal  thicknesses,  there  is 
no  evidence  on  the  record  to  support 
petitioners  claim  that  such  a 
methodology  would  result  in  variations 
that  would  have  a  meaningful  effect  on 
the  calculation.  Finally,  Saha  Thai 
asserts  that  the  use  of  average  variances 
is  an  accepted  practice  in  cost 
accounting  and  the  Department  did  not 
request  that  it  submit  more  detailed 
calculations.  Saha  Thai  contends  that 
petitioners'  request  for  a  product-by- 
product calculation  is  simply  aimed  at 
increasing  the  burden  on  respondent. 

Department's  Position:  We  disagree 
with  petitioners'  argument  that  Saha 
Thai  is  not  entitled  to  a  theoretical 
weight  adjustment.  Since  Saha  Thai's 
U.S.  and  home  market  prices  are 
reported  on  a  theoretical  weight  basis,  it 
is  necessary  to  convert  Saha  Thai's  coil 
costs,  which  are  initially  calculated  on 
an  actual  weight  basis,  to  a  theoretical 
weight  basis.  Furthermore,  while  we 
acknowledge  that  the  actual  thickness  of 
the  steel  coils  used  in  production  may 
be  different  than  the  nominal  thickness, 
within  allowable  tolerances,  and  that 
the  production  process  may  have  an 
effect  on  the  thickness  of  the  pipe,  there 
is  no  information  on  the  record  to 
indicate  that  these  calculations 
necessarily  understate  the  actual  weight 
of  the  pipe,  and  thus  the  cost.  Absent 
evidence  that  the  calculation 
methodology  distorts  the  dumping 
calculation,  we  will  not  disregard  Saha 


Thai's  approach  and  resort  to  BIA.  See. 
Pipe  and  Tubejrow  Korea.  However,  we 
agree  with  petitioners  that  the  use  of  a 
single  average  adjustment  factor  across 
all  products  does  not  provide  an 
accurate  reflection  of  the  weight 
variances.  Therefore,  for  these  final 
results,  we  have  recalculated  Saha 
Thai's  reported  material  costs  using  a 
grade-specific  theoretical  weight 
adjustment  (corrected  for  any 
computational  errors). 

Comment  14:  Petitioners  argue  that 
Saha  Thai  has  improperly  included 
value-added  taxes  (VAT)  paid  on  the 
purchases  of  raw  material  inputs  and 
variable  overhead  items  in  the 
calculation  of  SG&A.  Petitioners  argue 
that  since  such  expenses  are  incurred 
directly  in  relation  to  production,  it  is 
clearly  not  an  SG&A  expense  and 
should  be  included  in  the  calculation  of 
the  cost  of  manufacturing. 

Petitioners  also  assert  tnat  Saha  Thai's 
improper  classification  of  VAT  taxes 
also  results  in  the  Department  having  no 
accurate  method  to  determine  difference 
in  merchandise  adjustments  from  Saha 
Thai's  reported  variable  cost 
information.  Petitioners  suggest  that,  if 
the  Department  does  not  reject  Saha 
Thai's  submitted  cost  data,  it  must 
increase  the  reported  cost  of 
manufacture  and  difference  in 
merchandise  data  to  account  for  the 
VAT  taxes  and  decrease  the  reported 
SG&A  expenses  by  the  same  amount. 

Saha  Thai  responds  that  it  properly 
characterized  VAT  as  an  SG&A  expense. 
Saha  Thai  explains  that  the  net  VAT  it 
pays  to  the  government  is  equal  to  the 
excess  of  the  amount  of  VAT  collected 
from  customers  over  the  amount  of  VAT 
paid  to  suppliers.  Thus  Saha  Thai 
claims  that  the  VAT  is  not  a  tax  on  raw 
materials,  it  is  a  tax  on  the  value  added 
by  Saha-Thai's  manufacturing 
operations  and  therefore  does  not 
belong  in  the  cost  of  goods  sold  or  the 
cost  of  manufacturing. 

Department's  Position:  We  agree  with 
Saha  Thai  that  VAT  is  a  tax  on  the  value 
added  by  its  manufacturing  operations. 
For  example,  if  a  company  buys 
materials  for  $100.  adds  value  to  those 
materials  and  sells  them  for  $120  in  a 
country  with  a  VAT  rate  of  ten  percent,  ■ 
that  company  would  pay  ten  dollars 
VAT  on  its  material  purchases  and 
collect  $12  VAT  on  its  sales.  The 
difference  of  $2  represents  the  tax  on 
the  value-added  operations  of  the 
comparv.  Furthermore,  the  company 
would  be  required  to  pay  the  $2 
difference  to  the  government.  Due  to 
this  fact,  there  is  no  net  VAT  expense 
incurred  as  all  VAT  paid  to  the 
goverrmient  is  the  difference  between 
VAT  payments  for  raw  materials  and 


VAT  collections  on  sales.  Therefore,  no 
VAT  has  been  included  in  the 
calculation  of  COP  for  these  final 
results. 

Comment  15:  Petitioners  claim  that 
Saha  Thai  should  have  allocated 
varnishing  material  costs  by  surface  area 
rather  than  by  tonnage  produced. 
Petitioners  claim  that  since  the  surface 
area  per  ton  varies  with  the  size  of  the 
pipe  being  varnished,  only  an  allocation 
by  surface  area  accurately  reflects  Saha 
Thai's  varnishing  material  costs. 
Petitioners  claim  that  Saha  Thai  has  the 
information  necessary  to  perform  such 
an  allocation  and  should  have  done  so 
in  its  response. 

Saha  Thai  claims  that  it  already 
reallocated  its  varnishing  material 
expenses  by  surface  area  in  its 
supplemental  response.  Saha  Thai 
explains  that  while  it  failed  to  note  this 
change  in  the  narrative  text,  it  was 
included  in  exhibit  10  of  the 
supplemental  response,  the 
corresponding  cost  build-ups  and  in  a 
subsequent  letter  to  the  Department 
dated  November  24,  1993. 

Department's  Position:  We  agree  with 
petitioners  that  varnishing  expenses 
should  be  allocated  according  to  surface 
area.  However,  because  Saha  Thai 
allocated  varnishing  expenses  in  this 
manner  in  its  supplemental  response, 
there  is  no  need  to  recalculate 
varnishing  expenses  for  these  final 
results. 

Comment  16:  Petitioners  claim  that 
Saha  Thai  failed  to  include  certain 
variable  production  costs  on  the 
computer  tape  it  submitted  and  that  the 
Department  did  not  input  the  corrected 
values  for  the  preliminary  results. 
Petitioners  argue  that,  because  it  is  not 
the  Department's  responsibility  to 
manually  input  data  that  should  have 
been  submitted  by  the  respondent  in  the 
first  place,  and  because  there  are 
numerous  other  deficiencies  in  the 
submitted  cost  data,  the  Department 
should  reject  the  entire  cost  response 
and  base  these  final  results  on  BIA.  At 
the  very  least,  petitioners  request  that 
the  Department  correct  Saha  Thai's 
costs  for  these  final  results. 

Saha  Thai  acknowledges  that  certain 
costs  were  excluded  from  the  final  cost 
build-up  submitted  to  the  Department 
and  notes  that  the  Department  was 
informed  of  this  inadvertent  omission  in 
a  letter  filed  shortly  after  its 
supplemental  response.  Saha  Thai 
argues  that,  since  it  immediately  offered 
to  correct  its  response,  and  the 
information  necessary  to  make  the 
correction  is  already  on  the  record,  its 
cost  response  should  not  be  rejected  and 
the  Department  should  input  the 
corrected  data  for  these  final  results. 


Department's  Position:  We  disagree 
writh  petitioners  that  we  should  base 
these  final  results  on  BIA.  Because  Saha 
Thai  immediately  informed  the 
Department  of  the  cost  calculation  error 
in  its  supplemental  response,  and 
correction  of  the  error  does  not  place  an 
undue  burden  on  the  Department,  we 
have  corrected  the  error  for  these  final 
results  by  including  those  costs  that 
were  originally  excluded  from  Saha 
Thai's  original  cost  build-up. 

Comment  1 7:  In  addition  to  their 
comments  regarding  the  treatment  of 
VAT  and  interest  expenses  on  material 
purchases,  petitioners  claim  that  Saha 
Thai's  reported  SG&A  expenses  used  in 
the  calculation  of  COP  and  CV  have 
been  allocated  incorrectly.  According  to 
petitioners,  a  portion  of  Saha  Thai's 
reported  SG&A  expenses  consist  of 
expenses  incurred  only  on  home  market 
sales  and  thus  are  improperly  allocated 
over  the  cost  of  goods  for  both  home 
market  and  export  sales.  Petitioners  also 
claim  that  the  cost  of  goods  sold  over 
which  SG&A  expenses  are  allocated 
should  not  be  increased  by  the  reverse 
drawback  credit  since,  by  definition, 
drawback  is  received  only  on  exported 
pipe.  Petitioners  contend  that  due  to  the 
numerous  deficiencies  in  Saha  Thai's 
SG&A  calculation,  the  Department  must 
either  reject  the  cost  and  CV  information 
in  its  entirety  or  apply  BIA  to  the  SG&A 
calculation. 

Saha  Thai  claims  that  petitioners 
arguments  regarding  the  calculation  of 
SG&A  are  meritless.  Saha  Thai  asserts 
that  petitioner  has  offered  no  proof  to 
support  the  claim  that  it  has  improperly 
allocated  SG&A  expenses.  Additionally, 
Saha  Thai  argues  that  since  the  product- 
specific  COM  to  which  the  SG&A  factor 
is  applied  includes  full  import  duties,  it 
is  proper  to  add  those  duties  to  the  cost 
of  goods  sold  (COGS)  used  in  the 
denominator  of  the  SG&A  calculation. 
Saha  Thai  argues  that  the  fact  that 
duties  drawn  back  relate  to  production 
for  export,  not  for  domestic 
consumption,  is  irrelevant.  What  is 
important,  according  to  Saha  Thai,  is 
that  the  denominator  used  in  the 
calculation  of  the  SG&A  factor 
corresponds  to  the  build-up  of  the 
product  COM  to  which  the  SG&A  factor 
will  be  applied. 

Department's  Position:  For  an 
explanation  of  our  treatment  of  VAT 
and  interest  expenses  in  calculating 
COP  for  these  final  results,  please  refer 
to  our  response  to  Comment  14  and 
Comment  12  respectively.  We  disagree 
with  petitioners  assertion  that  Saha 
Thai's  allocation  of  its  SG&A  expenses 
results  in  an  understated  SG&A  expense 
factor.  Saha  Thai  allocated  SG&A 
expenses  over  the  cost  of  sales  to  which 


they  applied.  Furthermore,  because  the 
COM  to  which  the  SG&A  factor  is 
applied  is  duty  inclusive,  it  is  proper, 
when  calculating  COP,  to  include  such 
duties  in  the  COGS. 

Comment  18:  Petitioner  argues  that 
the  Department  should  not  have 
removed  from  the  home  market  data 
base  any  sales  for  which  Saha  Thai 
failed  to  submit  cost  information. 
Petitioners  argue  that  rather  than 
remove  such  sales  from  the  dumping 
analysis,  which  potentially  rewards  a 
respondent  for  failure  to  provide 
information,  any  matches  to  such  sales 
should  be  based  on  BIA. 

Saha  Thai  acknowledges  that  it  did 
not  provide  cost  information  for  one 
home  market  sale.  Saha  Thai  also  notes 
that  the  model  for  which  cost  data  was 
missing  was  not  sold  in  the  United 
States  and  was  not  used  as  FMV  for  any 
of  the  Department's  price  comparisons. 

Department's  Position:  We  agree  with 
petitioners  and  have  not  removed  any 
sales  from  the  home  market  data  base 
for  which  Saha  Thai  failed  to  submit 
cost  information.  However,  since  no 
U.S.  sales  matched  to  such  sales,  it  was 
not  necessary  to  calculate  a  margin 
using  BIA. 

Comment  19:  Petitioners  claim  that  a 
comparison  of  Saha  Thai's  reported 
profit  levels  on  the  subject  merchandise 
under  review  compared  to  the 
profitability  reported  in  its  financial 
statement  clearly  indicates  that  Saha 
Thai's  reported  costs  for  subject 
merchandise  are  inaccurate.  Petitioners 
claim  that  in  a  review  where  no 
verification  is  performed  and  the 
Department  must  base  its  determination 
solely  on  information  on  the  record,  a 
discrepancy  of  the  type  demonstrated  by 
the  petitioners'  analysis  should  be  the 
basis  for  completely  rejecting  the  cost 
response. 

Saha  Thai  asserts  that  petitioners 
claims  are  false  and  that  there  are  three 
significant  problems  with  petitioners' 
analysis.  According  to  Saha  Thai:  (1) 
Petitioners  failed  to  take  account  of  the 
effect  of  drawback  on  export  profits;  (2) 
petitioners  applied  the  incorrect  SG&A 
ratio  to  export  sales  in  calculating  net 
export  profits;  and  (3)  petitioners  failed 
to  deduct  warranty  expenses  from 
export  profits.  Saha  Thai  claims  that, 
when  these  corrections  are  made, 
petitioners'  calculations  yield  an  overall 
profit  that  is  within  one  half  of  one 
percent  of  the  net  profit  showm  in  Saha 
Thai's  1992  financial  statement. 

Department's  Position:  We  have 
concluded  that,  for  the  reasons  stated  in 
Saha  Thai's  comment,  petitioners' 
analysis  is  flawed  and  Saha  Thai's 
reported  profit  levels  are  comparable  to 
the  profitability  reported  in  its  financial 


statements.  While  it  has  been  necessary 
to  make  certain  corrections  to  Saha 
Thai's  cost  response,  we  disagree  with 
petitioners  that  the  record  indicates 
discrepancies  that  warrant  its  complete 
rejection.  Therefore,  with  the  exception 
of  corrections  noted  in  these  final 
results,  we  have  used  Saha  Thai's  cost 
response  in  our  calculations. 

Comment  20:  Saha  Thai  contends 
that,  in  cases  such  as  this,  where  there 
are  parallel  antidumping  and 
countervailing  duty  proceedings,  USP, 
and  thus  any  dumping  margins,  must  be 
determined  by  making  an  adjustment 
pursuant  to  section  772(d)(1)(D)  of  the 
Tariff  Act  for  countervailing  duties 
imposed.  Accordingly,  Saha  Thai  argues 
that  the  cash  deposit  rate,  which  is 
based  on  the  dumping  margin  of  U.S. 
sales  during  the  period  of  review,  must 
also  reflect  the  adjustment  for 
countervailing  duties  imposed  on  the 
merchandise  sold  during  the  period. 
Saha  Thai  notes  that  the  preliminary 
results  provide  for  a  prospective 
adjustment  to  the  final  liquidation  rates 
by  the  U.S.  Customs  Service  to  account 
for  countervailing  duties  that  have  yet  to 
be  determined.  However,  Saha  Thai 
argues  that  there  are  two  problems  with 
the  Department's  proposed  solution. 
First,  Saha  Thai  claims  that  it  will  result 
in  the  establishment  of  an  antidumping 
duty  cash  deposit  rate  that  exceeds  the 
dumping  margin  found  on  sales  during 
the  administrative  review.  Second,  it 
improperly  delegates  to  the  U.S. 
Customs  Service  responsibiUty  for 
calculating  the  final  amount  of  the  duty 
and  deprives  Saha  Thai  of  the 
opportunity  to  review  the  final  duty 
calculations  for  accuracy.  Saha  Thai 
argues  that  if  the  Department  is  to  act  in 
accordance  with  the  statute  it  has  two 
alternatives.  The  Department  can  either 
expedite  the  parallel  countervailing 
duty  review  and  link  the  two  reviews  so 
that  their  final  results  are  published  at 
the  same  time,  or  it  can  adjust  the 
antidumping  cash  deposit  rate  by  the 
amount  of  countervailing  duties  to  offset 
export  subsidies  imposed  in  the  most 
recent  final  countervailing  duty 
administrative  review. 

Petitioners  respond  that  the  statute 
and  the  Department's  regulations 
provide  that  USP  shall  be  increased  by 
the  amount  of  any  countervailing  duty 
imposed  on  the  merchandise  to  offset  an 
export  subsidy  (772(d)(1)(D)  of  the  Tariff 
Act  and  19  CFR  353.41(d)(iv)).  Arguing 
that  assessed  and  imposed  are 
synonymous  terms,  petitioners  contend 
that,  since  no  countervailing  duties  have 
been  assessed  on  the  subject 
merchandise,  Saha  Thai  is  incorrect  in 
asserting  that  an  adjustment  is  required 
by  the  statute.  Petitioners  support  the 
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Departiiiuni  :>  pi'tjiiiiiiiiarv  Uci..5.on  to 
delay  liquidation  of  entries  until  the 
countervailing  duty  review  is  completed 
and  instruct  the  U.S.  Customs  Service  to 
reduce  antidumping  duties  collected  by 
the  amount  of  countervailing  duties  to 
the  extent  such  duties  are  based  on 
export  subsidies.  According  to 
petitioners,  the  arithmetic  task  of 
reducing  antidumping  duties  by  the 
amount  of  countervailing  duties  is  a 
simple  ministerial  act  well  within  the 
U.S.  Customs  Services'  authority  and  is 
not  an  improper  delegation  of  authority 
that  denies  signihcant  rights  to  Saha 
Thai. 

Department's  Position:  Section 
772(d)(1)(D)  of  the  Tariff  Act  authorizes 
the  Department  to  make  an  upward 
adjustment  to  USP  for  "the  amount  of 
any  countervaiUng  duty  imposed  on  the 
merchandise*   *   'to  offset  an  export 
subsidy.  "  The  Department  has 
interpreted  this  language  to  mean  that  it 
will  make  an  upward  adjustment  to  USP 
only  if  the  U.S.  Customs  Service  has 
actually  assessed  countervailing  duties 
on  the  U.S.  sales  examined  in  an 
administrative  review.  See,  Pipe  and 
Tube  from  Turkey:  Final  Results  of 
Antidumping  Administrative  Review,  53 
PR  39632  (October  11,  1988).  See  also. 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany,  54  PR  18992  (May 
3.  1989).  The  CIT  has  endorsed  the 
Department's  interpretation.  See, 
Serampore  Industries  Pvt.,  Ltd.  v. 
United  States,  65  F.  Supp.  1354  (1987). 

For  assessment  of  antidumping  duties 
on  merchandise  subject  to  this  review. 
we  will  increase  the  USP  by  the  amount 
of  assessed  countervailing  duties 
attributable  to  the  export  subsidies 
found  in  the  current  countervailing  duty 
reviews.  We  will  calculate  the  potential 
uncollected  dumping  duties  (PUDD) 
using  this  increased  USP.  See, 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France:  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  57  FR  28360 
(June  24,  1992). 

This  administrative  review  covers  the 
period  March  1,  1992  through  February 
28,  1993.  The  Department  recently 
completed  the  corresponding 
countervailing  duty  administrative 
review  covering  the  period  January  1. 
1992,  through  December  31.  1992.  See. 
Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand:  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  60  FR  33791 
(June  29.  1995).  However,  the 
countervailing  duty  review  for  the 


period  January  1,  1993,  through 
December  31.  1993,  has  not  yet  been 
completed.  Therefore,  there  is  not  yet  a 
countervailing  duty  assessment  rate  for 
the  last  two  months  of  this  review 
period  (January  1,  1993,  through 
February  28,  1993)  by  which  to  adjust 
the  assessment  of  antidumping  duties  to 
account  for  export  subsidies.  However, 
liquidation  of  entries  during  those  two 
months  is  suspended  until  the  final 
results  of  the  countervailing  duty 
review.  Therefore,  we  will  not  forward 
to  the  U.S.  Customs  Service  assessment 
rates  for  entries  of  the  subject 
merchandise  from  Thailand  during  that 
two  month  period  until  issuance  of  the 
final  results  of  the  next  countervailing 
duty  review. 

The  antidumping  duty  cash  deposit 
rate  established  in  this  review  will  be 
reduced  by  0.73  percent  which  is  Saha 
Thai's  current  countervailing  duty  cash 
deposit  rate  attributable  to  export 
subsidies.  Upon  completion  of  the  next 
countervailing  duty  review,  the 
antidumping  duty  cash  deposit  rate  for 
Saha  Thai  will  be  adjusted  by  the 
portion  of  the  countervailing  duty  cash 
deposit  rate  established  in  that  review 
that  is  attributable  to  export  subsidies. 

We  disagree  with  Saha  Thai  that  our 
instructions  to  the  U.S.  Customs  Service 
regarding  the  proper  assessment  of 
antidumping  duties  and  the  collection 
of  cash  deposits  in  instances  where 
there  is  a  concurrent  countervailing 
duty  review  is  an  improper  delegation 
of  authority  and  prevents  interested 
parties  bom  participating  fully  in  the 
process.  The  Department's  instructions 
to  the  Customs  Service  are  nothing  more 
than  direction  for  the  application  of 
rates  established  in  antidumping  and 
countervailing  duty  proceedings  in 
which  Saha  Thai  was  given  the 
opportunity  to  fully  participate.  Our 
specific  instructions  to  the  U.S.  Customs 
Service  regarding  the  collection  and 
assessment  of  duties  reflect  the 
decisions  made  by  the  Department 
pursuant  to  its  statutory  and  regulatory 
authority  and  thus  caimot  be  construed 
as  an  improper  delegation  of  the 
Department's  authority. 

Comment  21:  Saha  Thai  contends  that 
the  Department  should  not  have 
deducted  inland  freight  expenses  from 
the  home  market  price  it  compared  to 
COP  to  determine  sales  below  cost. 
According  to  Saha  Thai,  both  its  original 
and  supplemental  questionnaire 
responses  demonstrate  that  it  included 
freight  expenses  in  the  calculation  of  the 
SG&A  portion  of  the  COP.  Therefore 
such  expenses  should  remain  in  the 
home  market  price  used  to  determine 
sales  below  cost. 


Petitioners  claim  that  Saha  Thai  s 
questionnaire  responses  fail  to  identify 
any  freight  expenses  included  in  the 
calculation  of  SG&A  expenses. 
Therefore,  petitioners  contend  that  the 
Department  should  make  no 
adjustments  for  freight  expenses  to  the 
home  market  price  used  to  determine 
sales  below  cost. 

Department's  Position:  We  agree  with 
Saha  Thai.  Saha  Thai's  questionnaire 
response  indicates  that  freight  expenses 
were  included  in  the  reported  SG&A 
expenses  used  to  calculate  cost  of 
production.  Therefore,  for  these  final 
results,  we  have  not  deducted  freight 
expenses  from  the  home  market  price 
used  in  the  test  for  sales  below  cost. 

Comment  22:  Saha  Thai  suggests  that, 
because  the  Department  used  fiscal-year 
average  costs  for  purposes  of  the  cost 
test,  it  should  consider  also  using  fiscal- 
year  averages  for  the  purposes  of  the 
di&ner  adjustment  rather  than  quarterly 
average  costs. 

Department's  Position:  We  agree  with 
Saha  Thai  and  have  used  fiscal-year 
average  cost  data  to  adjust  for 
differences  in  merchandise  for  these 
final  results. 

Comment  23:  Saha  Thai  argues  that 
the  Department  should  apply  its  test 
pursuant  to  section  773(b)  of  the  Tariff 
Act  to  determine  whether  below  cost 
sales  were  made  in  substantial 
quantities  on  an  aggregate  rather  than  a 
model-specific  basis.  Although  Saha 
Thai  notes  several  cases  where  the 
Department  administered  the  cost  test 
on  an  aggregate  basis,  Saha  Thai 
acknowledges  that  in  recent  cases  the 
Department  has  changed  its  practice  and 
administered  the  cost  test  on  a  model- 
specific  basis.  Saha  Thai  argues  that 
there  £ire  several  problems  with  the 
Department's  change  in  policy. 

First,  Saha  Thai  argues  that  the 
Department  failed  to  apply  its  new 
policy  consistently  in  every  case  that 
followed  the  Department's  use  of  a 
model-specific  cost  test  in  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  55  FR 
26255  (June  27,  1990). 

Second.  Saha  Thai  argues  that  the  test 
is  not  consistent  with  the  statutory 
requirement  that  below-cost  sales  be 
"substantial"  and  made  "over  an 
extended  period  of  time"  in  order  to  be 
disregarded  in  the  determination  of 
FMV.  According  to  Saha  Thai, 
application  of  the  cost  test  on  a  model- 
specific  basis  can  result  in  disregarding 
below  cost  sales  of  certain  models  even 
when  the  amount  of  below  cost  sales  of 
the  model  in  question  occurred  during 
only  one  quarter  and  is  minuscule  in 
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relation  to  all  such  or  similar 
merchandise  sold  during  the  POR. 

Third.  Saha  Thai  argues  that  the 
Department  has  failed  to  explain 
adequately  its  deviation  from  prior 
practice  or  why  the  model-specific  cost 
test  better  implements  the  statutory 
mandate.  According  to  Saha  Thai,  the 
fact  that  the  Department's  price-to-price 
comparisons  focus  on  model  matches  is 
irrelevant.  Saha  Thai  argues  that 
because  all  home  market  sales  are  used 
to  determine  FMV,  application  of  the 
cost  test  to  all  such  sales  on  an  aggregate 
basis  would  satisfy  the  requirement  that 
the  test  be  focused  on  sales  used  in 
determining  FMV.  According  to  Saha 
Thai,  in  this  case  nearly  all  models  sold 
in  the  home  market  could  be  compared 
to  all  models  sold  in  the  United  States. 
Accordingly,  Saha  Thai  argues  that  it 
would  be  more  appropriate  to  conduct 
the  cost  test  on  an  aggregate  basis  since 
potential  price-to-price  comparisons  are 
not  limited  to  sales  of  specific  models 
but  rather  extend  to  the  entire  group  of 
such  or  similar  merchandise. 

Petitioners  argue  that  a  December 
1992  Pohcy  Bulletin  issued  by  the 
Department  recognized  that  its  varied 
approach  to  administering  the  cost  test 
dreated  an  inconsistent  and 
unpredictable  practice.  According  to 
petitioners,  the  Department  determined 
in  its  Policy  Bulletin  that  application  of 
the  test  on  a  model  specific-basis  was 
the  better  approach  to  implementing  the 
statute.  Petitioners  claim  that  any 
subsequent  final  results  that  failed  to 
conform  to  the  policy  bulletin  were 
incorrectly  issued. 

Department's  Position:  We  disagree 
with  Saha  Thai's  position  that  the  cost 
test  should  be  administered  on  an 
aggregate  rather  than  model-specific 
basis.  As  stated  in  our  Policy  Bulletin 
dated  December  15, 1992.  Section 
773(b)  of  the  Tariff  Act  directs  us  to 
disregard  below-cost  sales  in  calculating 
FMV.  Because  FMV  is  model-specific, 
employing  a  model-specific 
methodology  is  the  most  appropriate 
approach  to  determine  if  sales  below 
cost  were  made  in  substantial 
quantities.  See.  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  From 
Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR 
17513  (April  13.  1994).  If  we  were  to 
adopt  Saha  Thai's  position  and 
administer  the  cost  test  on  an  aggregate 
level,  we  would  risk  comparing  U.S. 
sales  to  model-specific  FMVs  where  all 
sales  of  the  model  are  below  cost  as  long 
as  total  home  market  sales  below  cost 
remained  under  10  percent.  The  statute 
did  not  intend  to  allow  for  such 
comparisons.  For  these  reasons,  we  have 
rejected  using  an  aggregate  cost  test  and 


have  continued  to  test  individual 
models  for  sales  below  cost  for  these 
final  results. 

Comment  24:  Saha  Thai  argues  that 
the  Department's  regulations  (19  CFR 
353.60),  require  that  the  official 
exchange  rates  certified  by  the  Federal 
Reserve  Bank  be  used  in  the 
Department's  antidumping  calculations. 
Saha  Thai  argues  that  the  exchange  rates 
used  in  the  preliminary  determination 
do  not  conform  to  the  quarterly 
exchange  rates  published  by  the  Federal 
Reserve  Bank.  Saha  Thai  requests  that 
the  Department  use  the  Federal  reserve 
Bank's  quarterly  exchange  rates  for  the 
final  results  of  review. 

Department's  Position:  Contrary  to 
Saha  Thai's  assertion,  we  did  use  the 
quarterly  exchange  rates,  certified  by  the 
Federal  Reserve  Bank,  and  supplied  to 
us  by  the  U.S.  Customs  Service  for  the 
preliminary  results.  Therefore,  we  will 
continue  to  use  the  same  rates  for  these 
final  results. 

Final  Results  of  Review 

Based  on  our  analysis  of  the 
comments  received,  we  determine  that  a 
margin  of  18.04  percent  exists  for  Saha 
Thai  for  the  period  March  1,  1992, 
through  February  28,  1993. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  ihe  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  pipe  and  tube  from  Thailand  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act.  and  will  remain  in  effect 
until  the  final  results  of  the  next 
administrative  review:  (1)  The  cash 
deposit  rate  for  Saha  Thai  will  be  18.04 
percent;  (2)  for  previously  investigated 
companies  not  named  above,  the  cash 
deposit  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  the  "all  others"  rate 
established  in  the  final  notice  of  the 
less-than-fair-value  (LTFV)  investigation 
of  this  case,  in  accordance  with  the 


CTT's  decisions  in  Floral  Trade  Council 
v.  United  States,  822  F.  Supp.  766  (CIT 
1993)  and  Federal  Mogul  Corporation 
and  Torrington  Company  v.  United 
States.  822  F.  Supp.  782  (CIT  1993).  The 
all  others  rate  is  15.67  percent.  These 
deposit  requirements  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22(1993). 

Dated:  December  14, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
A  dministra  tion . 

[FR  Doc.  96-623  Filed  1-18-96;  8:45  ara) 
BILUNQ  CODE  3510-OS-P 

[A-580-008] 

Color  Television  Receivers  From 
Korea;  Initiation  of  Anticircumvention 
Inquiry  on  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Anticircumvention  Inquiry. 

SUMMARY:  On  the  basis  of  an  application 
filed  with  the  Department  of  Commerce 
(the  Department)  on  August  11,  1995, 
we  are  initiating  an  anticircujmvention 
inquiry  to  determine  whether  imports  of 
color  television  receivers  (CTVs)  from 
Mexico  and  Thailand  are  circumventing 
the  antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea  (49  FR  18336,  April  30,  1984). 
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EFFECTIVE  DATE:  January  19.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  David  Genovese, 
Office  of  Antidumping  Compliance, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC.  20230; 
telephone  (202)  482-3058/4697. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  11.  1995.  the  Department 
received  an  application  Hied  by  the 
International  Brotherhood  of  Electrical 
Workers,  the  International  Union  of 
Electronic.  Electrical.  Salaried.  Machine 
&  Fiuniture  Workers,  and  the  Industrial 
Union  Department  (the  Unions), 
requesting  that  the  Department  conduct 
an  anticircumvention  inquiry  on  the 
antidumping  duty  order  on  CTVs  from 
Korea  pursuant  to  section  781(b)  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act).  The  Unions  allege  that 
Samsung  Electronics  Co..  (Samsung). 
L.G.  Electronics  Inc..  ((LGE)  formerly 
Lucky  Goldstar  Co..  Ltd.).  and  Daewoo 
Electronics  Co..  Ltd.  (Samsung),  are 
circumventing  the  order  by  shipping 
Korean-origin  color  picture  tubes 
(CPTs).  printed  circuit  boards  (PCBs). 
color  television  kits  (TV  kits),  chassis, 
and  other  materials,  parts,  and 
components  to  plants  operated  by 
related  parties  in  Mexico.  These  parts 
are  then  assembled  in  Mexico  into  CTVs 
and  shipped  to  the  United  States  free  of 
any  antidumping  duties.  Additionally. 
the  Unions  allege  that  Samsung  is 
circumventing  the  order  by  shipping 
Korean-origin  color  picture  tubes  and 
other  CTV  parts  to  a  related  party  in 
Thailand  for  assembly  into  complete 
CTVs  prior  to  exportation  to  the  United 
States  where  they  enter  free  of  any 
antidumping  duties. 

Initiation  of  Anticircumvention 
Proceeding 

In  accordance  with  section  781(b)  of 
the  Tariff  Act.  the  Department  may  find 
circumvention  of  an  order  when  the 
following  four  conditions  are  met: 

(1)  The  merchandise  imported  into 
the  United  States  is  of  the  same  class  or 
kind  as  the  merchandise  that  is  subject 
to  the  order. 

(2)  Before  importation  into  the  United 
States,  the  merchandise  is  completed  or 
assembled  from  merchandise  which  is 
subject  to  the  order  or  is  produced  in 
the  foreign  country  to  which  the  order 
applies. 

(3)  The  process  of  assembly  or 
completion  is  minor  or  insignificant. 

(4)  The  value  of  the  merchandise 
produced  in  the  foreign  country  to 
which  the  antidumping  duty  order 


applies  is  a  significant  portion  of  the 
total  value  of  the  merchandise  exported 
to  the  United  States. 

In  order  to  determine  whether  a 
circumvention  inquiry  is  warranted,  we 
evaluated  the  publicly  available 
evidence  submitted  by  the  Unions  using 
each  of  the  criteria  listed  above.  We 
have  concluded  that  the  evidence 
submitted  is  sufficient  to  warrant  a 
circimivention  inquiry.  Each  criteria  is 
separately  addressed  below. 

(Ij  Is  the  Merchandise  Imported  Into  the 
United  States  of  the  Same  Class  or  Kind 
as  the  Merchandise  That  is  Subject  to 
the  Order? 

The  Unions  assert  that  the 
merchandise  completed  or  assembled  in 
Mexico  and  Thailand  and  imported  into 
the  United  States  is  subject  to  the  order 
which  covers  all  CTVs.  complete  or 
incomplete,  regardless  of  HTS 
classification.  With  regard  to  Samsung's 
shipments  of  CTVs  from  Thailand  to  the 
United  States,  the  Unions  have 
concluded  that  data  taken  from  ship 
manifests  indicate  that  an  estimated 
243.062  CTVs  were  shipped  by 
Samsung  from  Thailand  to  the  United 
States  during  the  period  January  1994 
through  March  1995.  The  Unions  have 
not  been  able  to  estimate  the  number  of 
CTVs  that  respondents  (Samsung. 
Goldstar,  and  Daewoo)  are  exporting  to 
the  United  States  from  Mexico  because 
they  are  transported  by  truck  or  rail  and 
are  not  covered  by  automated  manifest 
data.  However,  the  Unions  have 
concluded  that  a  clear  indication  that 
respondents  are  supplying  the  U.S. 
market  with  CTVs  from  Mexico  is  the 
fapt  that  respondents  have  not  lost  U.S. 
market  share  despite  the  fact  that  they 
have  terminated  CTV  assembly  in  the 
United  States  and  have  dramatically 
reduced  the  amount  of  direct  CTV 
shipments  from  Korea. 

(2)  Before  Importation  Into  the  United 
States,  is  the  Merchandise  Completed  or 
Assembled  From  Merchandise  Which  is 
Subject  to  the  Order  or  is  Produced  in 
the  Foreign  Country  to  Which  the  Order 
Applies? 

The  Unions  have  supported  their 
assertion  that  the  merchandise 
completed  or  assembled  in  Mexico  is  of 
Korean  origin  by  submitting  data  taken 
from  ship  manifests  that  indicate  that 
respondents  are  shipping  CPTs.  CTV 
kits,  chassis,  tuners,  deflection  yokes, 
flyback  transformers,  or  unspecified 
CTV  parts  of  Korean  origin  to  their 
affiliated  companies  in  Mexico.  The 
Unions  do  not  have  access  to  manifest 
or  bill  of  lading  information  on 
shipments  by  Samsung  of  Korean  origin 
CTV  parts  and  subassemblies  to 


Thailand.  However,  the  Unions  contend 
that  the  overall  patterns  of  trade 
between  Korea.  Thailand  and  the  United 
States  indicate  a  dramatic  increase  in 
the  overall  amount  of  CTV  parts 
exported  from  Korea  to  Thailand  and  a 
corresponding  increase  in  the  amount  of 
CTVs  imported  into  the  United  States 
from  Thailand.  The  Unions  contend  that 
Samsimg's  activities  in  Mexico,  coupled 
with  the  fact  that  Seunsung  established 
a  CTV  assembly  manufacturing  facility 
in  Thailand  after  the  CTV  and  CPT 
orders  were  in  place,  warrants  a 
circumvention  inquiry  into  Samsung's 
operations  in  Thailand  as  well. 

(3)  Is  the  Process  of  Assembly  or 
Completion  Minor  or  Insignificant? 

When  considering  whether  the 
process  of  assembly  or  completion  is 
minor  or  insignificant,  section  781(b)(2) 
of  the  Tariff  Act  further  instructs  the 
Department  to  take  into  account:  (1)  The 
level  of  investment  and  research  and 
development  in  the  foreign  country;  (2) 
the  nature  of  the  production  process  in 
the  foreign  counti7;  (3)  the  extent  of 
production  facilities  in  the  foreign 
country;  and.  (4)  whether  the  value  of 
the  processing  performed  in  the  foreign 
country  represents  a  small  proportion  of 
the  value  of  the  merchandise  imported 
into  the  United  States. 

The  Unions,  relying  on  the 
characteristics  of  the  CTV  industry,  the 
legal  framework  under  which 
respondents'  affiliated  companies  have 
been  established  in  Mexico,  and  the 
amount  and  type  of  CTV  parts  shipped 
to  Mexico  and  Thailand,  conclude  that 
the  process  of  assembly  or  completion 
in  these  countries  is  minor  or 
insignificemt. 

The  Unions  explain  that  the 
production  of  CTVs  may  be  segmented 
into  three  parts:  (1)  Product 
development,  engineering  and  design; 
(2)  component  production;  and  (3) 
assembly  and  testing  of  finished 
televisions.  According  to  the  Unions, 
the  first  two  segments  of  CTV 
production  require  large  amounts  of 
capital  investment.  In  contrast,  the 
assembly  and  testing  of  finished 
televisions  is  a  relatively  inexpensive 
labor-intensive  operation  that  tends  to 
be  located  where  economic  conditions, 
such  as  labor  costs,  are  inexpensive. 
According  to  a  cost  analysis  submitted 
by  the  Unions,  the  cost  of  labor  and 
overhead  for  final  assembly  operations 
is  less  than  seven  percent  of  the  overall 
cost  of  producing  a  CTV. 

The  Unions  claim  that  data  from  ship 
manifests  and  overall  patterns  of  trade 
reflected  in  U.S.  import  and  Korean 
export  statistics  clearly  indicates  that 
respondents  have  continued  to  locate 


the  first  two  segments  of  CTV 
production  (product  development, 
engineering  and  design,  and  component 
production)  in  Korea  while  shifting  only 
the  relatively  minor  or  insignificant    - 
operations  of  assembly  and  testing  to 
Mexico  and  Thailand. 

(4J  Is  the  Value  of  the  Merchandise 
Produced  in  the  Foreign  Country  to 
Which  the  Antidumping  Dutv  Order 
Applies  a  Significant  Portion  of  the 
Total  Value  of  the  Merchandise 
Exported  to  the  United  States? 

The  Unions  have  submitted 
information  taken  from  ship  manifests 
that  they  claim  indicates  that  the 
various  CTV  parts  and  components 
shipped  from  Korea  to  Mexico  account 
for  a  significant  portion  of  the  total 
value  of  the  CTVs  exported  to  the 
United  States.  According  to  the  Unions, 
the  value  of  a  CPT  alone  constitutes  a 
significant  portion  of  the  value  of  a 
CTV.  The  Unions,  citing  Color  Picture 
Tubes  from  Canada,  Japan,  Republic  of 
Korea  &  Singapore;  Negative  Final 
Determination  of  Circumvention  of 
Antidumping  Duty  Orders.  56  FR  9667, 
9669  (March  7,  1991),  claim  that  a  CPT 
typically  represents  between  30  and  45 
percent  of  the  value  of  a  finished  CTV. 
The  Unions  assert  that  this  ratio  has  not 
changed  significantly  since  the  CPT 
finding.  The  Unions  claim  that  official 
data  published  by  the  Goveriunent  of 
Korea  show  that  a  total  of  3.635,630 
CPTs  were  exported  from  Korea  to 
Mexico  during  the  period  January  1994 
through  March  1995.  Using  manifest 
data  for  the  same  period,  the  Unions 
estimate  that  Samsung,  Goldstar,  and 
Daewoo  shipped  a  total  of  1,078,995 
CPTs  to  affiliated  parties  in  Mexico. 

Furthermore,  using  ship  manifests, 
the  Unions  have  identified  numerous 
shipments  by  respondents  of  CTV  kits  to 
their  affiliates  in  Mexico.  While  the 
Unions  acknowledge  that  the  ship 
manifesis  do  not  provide  enough 
information  to  determine  what  each 
CTV  kit  contains,  the  Unions  claim  that 
in  some  cases  the  unit  weights  of  the 
kits  suggest  that  the  kit  contains  a 
significant  portion  of  a  finished  CTV.  In 
addition  to  CPTs  and  CTV  kits,  the 
Unions  have  used  manifest  data  to 
identify  other  shipments  of  CTV  parts 
along  with  other  electronic  parts  or 
equipment  they  believe  may  be 
associated  with  CTV  production.  The 
Unions  acknowledge  that,  due  to  the 
limited  information  provided  on  ship 
manifests,  it  was  often  necessary  to 
estimate  the  total  quantities  submitted 
using  the  reported  weight  or  model 
listed  on  the  manifest.  Furthermore,  in 
cases  where  the  manifest  descriptions 
were  vague,  the  Unions  acknowledge 


that  it  was  necessary  to  subjectively 
interpret  the  descriptions  of  the 
merchandise.  As  noted  earlier,  the 
Unions  stated  that  they  do  not  have 
access  to  manifest  or  bill  of  lading 
information  on  shipments  by  Samsung 
of  Korean  origin  CTV  parts  and 
subassemblies  to  Thailand.  Therefore, 
the  Unions  have  relied  on  Korean  export 
figures  which  show  an  increase  in  the 
amount  of  CPTs  and  PCBs  exported 
from  Korea  to  Thailand  at  the  same  time 
that  U.S.  imports  of  CTVs  from  Thailand 
began  to  increase.  The  Unions  maintain 
that  a  general  picture  emerges  after 
reviewing  the  numerous  shipments  by 
respondents  to  Mexico  and  the  Korean 
export  data  to  Thailand  that  the  amount 
and  type  of  CTV  parts  shipped  to  these 
countries  for  assembly  and  testing 
indicate  that  such  parts  constitute  a 
significant  portion  of  the  total  value  of 
the  finished  CTV. 

Additional  Factors 

In  addition  to  the  criteria  discussed 
above,  section  778(b)(3)  of  the  Tariff  Act 
instructs  us  to  consider  other  factors 
before  determining  whether  to  include 
the  merchandise  in  question  in  an 
antidumping  duty  order.  These  are:  (1) 
The  pattern  of  trade;  (2)  whether  a 
relationship  exists  between  the 
manufacturer  or  exporter  and  the  third 
country  assembler  of  the  product;  and 
(3)  whether  imports  of  the  product  into 
the  foreign  country  have  increased  after 
the  initiation  of  the  investigation  which 
resulted  in  the  issuance  of  the  order. 

First,  the  Unions  assert  that  the 
pattern  of  trade  clearly  demonstrates 
that  respondents  have  been 
circumventing  the  order  by  shifting  the 
CTV  assembly  operations  to  Mexico  and 
Thailand  and  shipping  the  assembled 
CTVs  to  the  United  States.  The  Unions, 
using  U.S.  import  statistics,  show  that 
U.S.  imports  of  CTVs  from  Korea  began 
a  sharp  and  consistent  decline  from  a 
level  of  1,81 1.613  in  1987  to  156,781  in 
1994.  Furthermore,  the  Unions  note  that 
overall  U.S.  imports  of  CTVs  from 
Mexico,  which  were  practically 
nonexistent  in  1983,  rose  consistently  to 
a  level  of  11.007,211  by  1994.  During 
this  period,  the  Unions  contend  that 
according  to  Korean  export  figures,  CPT 
exports  from  Korea  to  the  United  States 
fell  from  a  level  of  1,367,024  in  1986  to 
63,934  in  1994  while  exports  of  CPTs 
from  Korea  to  Mexico  rose  from  3,170  in 
1986  to  2,893,579  in  1994.  The  Unions 
contend  that  there  was  a  similar 
increase  in  exports  from  Korea  to 
Mexico  of  printed  circuit  boards  used  in 
CTVs  with  1988  exports  of  1,507,747 
rising  to  a  level  of  14,078,148  in  1994. 

The  Unions  assert  that  such  a  pattern 
of  trade  is  equally  apparent  with 


Thailand.  According  to  Korean  export 
figures  submitted  by  the  Unions.  Korean 
exports  of  CPTs  and  PCBs  to  Thailand 
rose  from  a  1988  level  of  186.904  and 
81,806  respectively,  to  a  1994  level  of 
996,576  and  26,234,820.  Further,  the 
Unions  note  that  U.S.  import  figures 
show  a  rise  in  overall  U.S.  CTV  imports 
from  Thailand  from  zero  in  1988  to 
1,705,430  in  1994.  More  specifically,  the 
Unions,  using  ship  manifest  data, 
estimate  that  Samsung  exported  243.062 
CTVs  from  Thailand  to  the  United 
States  during  the  period  January  1994 
through  March  1995. 

Second,  the  Unions'  allege  that  CTVs 
are  being  completed  in  Mexico  by 
Daewoo  Electronics  De  Mexico  S.A.. 
Goldstar  Mexico  S.A.,  and  Samsung 
Mexicana,  which  are  affiliated  with  the 
respondents  and  in  Thailand  by  Thai 
Samsung  Electronics  Co.,  Ltd.,  which  is 
affiliated  with  Samsung.  Finally,  the 
Unions  assert  that  the  pattern  of  trade 
evidence  discussed  above  demonstrates 
that  Korean  exports  of  CTV  parts  and 
components  to  Mexico  and  Thailand 
increased  after  the  May  27,  1983 
initiation  of  the  less  than  fair  value 
investigation. 

Based  on  our  review  of  the  foregoing 
allegations  and  supporting  information 
submitted  in  the  circumvention 
application,  we  find  that  the  Unions' 
application  contains  sufficient  evidence 
to  warrant  a  circumvention  inquiry. 
Therefore,  we  are  initiating  a 
circumvention  inquiry  concerning  the 
antidur»ping  duty  order  on  CTVs  from 
Korea  (case  number  A-580-008), 
pursuant  to  section  781(b)  of  the  Tariff 
Act.  The  Department  will  not  suspend 
liquidation  at  this  time.  However,  the 
Department  will  instruct  Customs  to 
suspend  liquidation  in  the  event  of  an 
affirmative  preliminary  determination  of 
circumvention. 

Respondents  have  challenged  the 
initiation  of  this  anticircumvention 
inquiry  on  several  grounds.  As 
discussed  below,  these  arguments  do 
not  provide  a  legal  basis  for  rejecting  the 
Unions'  application  for  an  inquiry. 

Standing 

A.  Interested  Party  Status 

The  Department's  regulations  provide 
that  any  interested  party  may  file  an 
application  to  determine  whether 
merchandise  imported  into  the  United 
States  is  circumventing  an  existing 
order.  19  C.F.R.  §  353.29(b).  The  statute 
defines  "interested  party"  to  include 
unions  that  are  "representative  oF'  the 
domestic  industry.  Respondents  argue 
that,  because  the  statute  defines 
"industry"  as  "the  producers  as  a 
whole"  of  the  like  product,  the  "union 
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cannot  qualify  as  an  interested  party  if 
it  represents  only  an  isolated  segment  of 
all  domestic  workers."  To  be 
representative,  the  views  of  the  workers 
represented  by  the  union  "must  be 
typical'  or  must  coincide  with  those  of 
at  least  a  'major  proportion'  of  the 
industry."  Respondents  note  that  the 
Unions  do  not  represent  the  workers 
employed  by  six  domestic  producers 
that  are  not  unionized.  They  then  argue 
that  the  Unions'  failure  to  explain 
which  of  the  remaining  domestic 
producers  employ  members  of  the 
Unions  and  in  what  capacity  is  a  fatal 
flaw.  We  disagree. 

The  definition  of  "interested  party" 
has  remained  unchanged  since  the  1979 
amendments  tathe  law.  The  legislative 
history  of  the  1979  amendments 
indicates  that  Congress  intended  to  give 
unions  standing  if  they  "(rlepresent 
workers  in  the  relevant  U.S.  industry." 
S.  Rep.  No.  249.  96th  Cong.,  1st  Sess.  90 
(1979).  Thus,  the  words  "representative 
of  in  the  statute  are  intended  to  ensure 
that  the  imion  members  include  workers 
in  the  relevant  industry,  not  to  require 
that  the  union  establish  that  it  is  acting 
on  behalf  of  a  majority  of  the  domestic 
industry.  See  Final  Negative 
Countervailing  Duty  Determination: 
Certain  Textile  Mill  Products  and 
Apparel  from  Malaysia,  50  F.R.  9852, 
9854  (March  12,  1985)  (rejecting  the 
interpretation  of  "representative"  put 
forth  by  respondents  in  this  case).  In  the 
present  case,  the  Unions  have  submitted 
evidence  that  they  represent  over  15,000 
workers  in  the  CTV  industry. 
Approximately  one-third  of  those 
workers  are  employed  by  a  single 
company  that  is  engaged  in  all  aspects 
of  CTV  production.  Thus,  the  evidence 
demonstrates  that  the  Unions  "represent 
workers  in  the  relevant  domestic 
industry."  The  Unions,  therefore, 
qualify  as  an  interested  party  within  the 
meaning  of  section  771(9)(D)  of  the 
Tariff  Act. 

Moreover,  respondents'  interpretation 
of  the  interested  party  definition  would, 
in  effect,  add  an  industry  support 
requirement  to  the  interested  party 
dehnition  for  unions.  Thus,  a  union 
would  be  unable  to  participate  as  an 
interested  party  at  any  stage  of  a  case 
(e.g.,  request  an  administrative  review 
or  a  scope  determination)  unless  it 
represented  a  majority  of  the  workers  in 
that  industry.  As  discussed  in  the 
following  section,  imposing  an  industry 
support  requirement  at  any  stage  of  a 
case  other  than  initiation  of  the 
investigation  would  be  inconsistent 
with  the  statute. 


B.  Industry  Support 

Respondents  argue  that  the  legislative 
history  of  the  Uruguay  Round 
Agreements  Act  (URAA)  indicates  that 
Congress  intended  that  an  application 
for  a  circumvention  inquiry  must  be 
filed  "on  behalf  of  the  domestic 
industry.  This  argument  is  based  on  a 
statement  in  the  Senate  Report  that  "the 
Committee  exj)ects  Commerce  to  initiate 
circumvention  inquiries  in  a  timely 
manner  and  generally  consistent  with 
the  standards  for  initiating  antidumping 
or  countervailing  duty  investigations." 
S.  Rep.  103-412.  103rd  Cong  ,  2d  Sess. 
83  (1994).  Respondents  further  argue 
that  applying  the  industry  support 
requirement  to  circumvention 
applications  as  well  as  petitions  is 
compelled  by  the  fact  that  both 
proceedings  are  designed  to  determine 
whether  antidumping  duties  should  be 
assessed  on  merchandise  that  would 
otherwise  not  be  subject  to  such  duties. 
In  response,  the  Unions  argue  that  the 
current  statute  expressly  provides  that 
industry  support  is  an  issue  that  is  to  be 
addressed  only  when  initiating  an 
investigation.  A  circumvention  inquiry, 
like  any  scope  inquiry,  does  not  require 
a  shovsring  of  industry  support. 

We  agree  with  the  Unions.  The 
statutory  requirement  that  petitions  for 
investigations  be  filed  "on  behalf  of  the 
domestic  industry  pre-dates  the  URAA. 
The  URAA  amendments  merely  set 
forth  specific  criteria  for  determining 
whether  such  industry  support  exists. 
The  Department  has  never  imposed  a 
similar  requirement  on  the  filing  of 
circumvention  applications.  Given  that 
longstanding  practice,  it  is  unreasonable 
to  interpret  a  single  reference  in  the 
Senate  Report  to  general  consistency 
with  initiation  standards  as  evidence  of 
Congressional  intent  to  effect  a  major 
change  in  the  requirements  for 
circumvention  applications. 

Even  more  compelling  is  the  fact  that 
Congress  specifically  amended  the  law 
to  preclude  reconsideration  of  the  issue 
of  industry  support  at  any  stage  in  the 
proceeding  beyond  initiation  of  the 
investigation  (section  732(c)(4)(E)  of  the 
Tariff  Act  of  1930,  as  amended).  There 
is  no  exception  for  anticircumvention 
inquiries.  Accordingly,  while  the  Senate 
Report  indicates  an  intent  that  the 
general  evidentiary  requirements  for 
initiating  petitions  (e.g. ..allege  the 
elements  necessary  for  relief, 
accompanied  by  information  reasonably 
available  to  support  those  allegations) 
be  applied  to  circumvention 
applications,  we  do  not  interpret  it  as 
imposing  an  industry  support 
requirement. 


Further,  we  disagree  with 
respondents'  argument  that  the  nature  of 
a  circumvention  inquiry  compels  a 
contrary  conclusion.  Unlike  an 
investigation,  a  circumvention  inquiry 
is  not  designed  to  determine  whether 
merchandise  is  being  sold  at  less  than 
fair  value  or  whether  such  sales  injure , 
the  domestic  industry.  A  circumvention 
inquiry  is  designed  to  determine 
whether  merchandise  is  properly  within 
the  scope  of  an  existing  order.'  Neither 
the  statute  nor  prior  Department 
practice  requires  that  an  interested  party 
requesting  a  scope  determination 
demonstrate  industry  support. 

Retroactivity 

Respondents  argue  that,  because  the 
circumvention  application  is  based 
primarily  on  data  from  1994,  initiation 
of  an  inquiry  would  constitute  an 
impermissible  retroactive  application  of 
the  URAA  amendments,  which  became 
effective  on  January  1,  1995.  We 
disagree. 

The  statute  is  clear  on  this  point. 
Section  291  of  the  URAA  expressly 
provides  that  circumvention 
proceedings  requested  after  January  1, 
1995,  are  governed  by  the  Act  as 
amended.  The  Unions  filed  the  CTVs 
circumvention  application  on  August 
11,  1995,  eight  months  after  the  URAA 
amendments  came  into  effect.  Nothing 
in  the  URAA  or  the  legislative  history 
prohibits  the  Department  from 
considering  information  from  a  period 
before  the  new  provisions  were  enacted. 
Further,  determinations  based  on  the 
evaluation  of  information  from  prior 
periods  is  part  of  the  normal  statutory 
scheme.  Therefore,  when  Congress 
based  the  coverage  of  the  amendments 
on  the  date  a  petition  or  application  was 
filed,  it  must  have  envisioned 
proceedings  under  the  new  law  that 
would  be  initiated  based  on,  and  that 
would  examine,  pre-1995  information. 
Under  respondents'  theory  it  would 
have  been  effectively  impossible  to 
initiate  any  cases  under  the  new  law 
until  well  into  1995.  Such  a  result 
would  be  inconsistent  with  the  express 
intent  that  the  law  apply  to  proceedings 
requested  after  January  1.  1995. 


'  Tlie  Mexican  Government  has  argued  that  the 
imposition  of  all  antidumping  duties,  including 
those  imposed  under  circumvention  provisions, 
must  be  consistent  with  Article  VI  of  the  General 
Agreement  on  Tariffs  and  Trade.  The  antidumping 
order  on  Korean  CTVs  was  imposed  consistent  with 
.\rticle  VI.  The  circumvention  finding  involves  a 
determination  whether  the  merchandise  at  issue  is 
covered  by  that  order.  If  we  made  an  affirmative 
circumvention  Trnding.  antidumping  duties 
imposed  on  any  merchandise  found  to  be  within 
the  scope  of  the  order  would  be  consistent  with 
Article  VI. 


North  American  Frcp  Trade  Agreement 
(NAFTA) 

Respondents  argue  that  NAFTA 's 
detailed  provisions  concerning  trade 
with  Mexico  in  CTVs  were  carefully 
negotiated  and  enacted  to  address  the 
circumvention  concerns  of  the  U.S. 
industry.  Consequently,  they  argue. 
NAFTA  and  its  implementing 
legislation  is  the  exclusive  scheme  by 
which  to  protect  the  domestic  CTV 
industry  from  circumvention,  through 
Mexico,  of  the  antidumping  order  on 
CTVs  from  Korea.  They  assert  that  a 
circumvention  inquiry  would 
unilaterally  change  these  painstakingly 
crafted  provisions. 

To  the  contrary,  section  1901:3  of  the 
NAFTA  explicitly  provides  that  nothing 
in  other  chapters  should  be  construed  as 
creating  obligations  that  affect  any 
party's  unfair  trade  statutes.  Moreover, 
nothing  in  the  NAFTA  implementing 
statute  states  that  the  anticircumvention 
provisions  have  been  superseded  by  the 
NAFTA  rules  of  origin  on  CTVs.  A 
review  of  the  history  and  purpose  of 
those  rules  demonstrates  that  they  were 
not  intended  to  supplant  the 
circumvention  provisions  of  the  Act. 

In  1990,  the  U.S.  industry  requested 
an  inquiry  regarding  alleged 
circumvention  of  the  U.S.  antidumping 
orders  on  CPTs  through  Mexico.  Based 
on  the  statutory  criteria  then  in 
existence,  the  Department  reached  a 
negative  determination.  Color  Picture 
Tubes  from  Canada,  Japan,  Republic  of 
Korea  and  Singapore;  Negative 
Determinations  of  Circumvention  of 
Antidumping  Duty  Orders,  55  FR  52036 
(December  19,  1990)  (prefiminary);  56 
FR  9667,  (March  7,  1991)  (final). 
Although  the  NAFTA  rules  of  origin  are 
rules  of  preference,  not 
anticircumvention  provisions,  the  rules 
(and  the  related  monitoring  provisions) 
were  designed  with  the  circumvention 
problem  in  mind.  When  passing  the 
NAFTA  implementing  legislation. 
Congress,  mindful  of  the  deficiencies  in 
the  anticircxmivention  provisions  of  the 
law  at  the  Ume,  expressed  its 
"expectation  that  [the  monitoring 
provisions)  will  give  the  Administration 
the  tools  necessary  to  ensure  that  any 
circumvention  that  is  occurring  within 
NAFTA  countries  will  cease."  S.  Rep. 
No.  103-189,  103rd  Cong.,  1st  Sess.  25 
(1993).  Thus,  it  was  intended  that  the 
NAFTA  rules  of  preference  and 
monitoring  provisions  would  succeed 
where  the  existing  anticircumvention 
law  had  proven  inadequate 

After  tne  implementation  of  NAFTA, 
the  anticirciunvention  provisions  of  the 
Tariff  Act  were  amended  by  the  URAA. 
Those  amendments  improved  the 


provisions  on  assembly  in  third 
countries  by  focusing  on  the  nature  of 
the  process  in  the  third  coimtry  and  the 
portion  of  total  value  represented  by 
parts  and  components  from  the  country 
subject  to  the  antidumping  order. 
Similarly,  the  NAFTA  rules  of 
preference  were  tightened  to  promote 
significant  manufacturing  and  value 
added  in  Mexico.  Thus,  although  the 
NAFTA  rules  of  preference  are  distinct 
from  the  anticircumvention  provisions, 
they  may  operate  in  specific  cases  such 
that  compliance  with  the  rules  of  origin 
for  NAFTA  preferences  may  make  it 
impossible  as  a  factual  matter  to  meet 
the  circumvention  criteria  of  section  781 
of  the  Act,  as  amended.  It  is,  therefore, 
appropriate  to  explore  as  a  threshold 
matter  whether  imports  of  CTVs  that 
satisfy  the  NAFTA  rules  of  origin  could 
constitute  circumvention.  We  will  be 
establishing  at  the  outset  of  this  inquiry 
a  schedule  for  questionnaires  and 
comments  on  this  issue. 

This  notice  is  published  in 
accordance  with  Section  781(b)  of  the 
Act  (19  U.S.C.  1677j(b))  and  19  CFR 
353.29. 

Dated:  December  15,  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  96-625  Filed  1-18-96;  8:45  am) 
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[A -588-707] 

Granular  Polytetratluoroethylene  Resin 
From  Japan:  Termination  of 

Antidumping  Dut>'  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

summary:  On  October  12.  1995.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  granular  polytetrafluoroethylene 
(PTFE)  resin  from  Japan.  The  review 
period  was  August  1,  1994.  through  July 
31,  1995.  We  are  now  terminating  that 
rpview 

EFFECirvE  date:  January  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482^733. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  31,  1995,  Du  Pont  de 
Nemours  &  Company  (Du  Pont),  a 
domestic  producer  of  PTFE  resin, 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  granular 
PTFE  resin  from  Japan  with  respect  to 
one  manufacturer/exporter.  Daikin 
Industries.  Ltd.  and  Daikin  America. 
Inc.  (collectively  Daikin).  The  review 
period  is  August  1.  1994.  through  July 
31,  1995. 

On  October  12.  1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  53164)  a  notice  of  initiation  of  an 
administrative  review  of  the  order  with 
respect  to  Daikin  and  the  period  August 
1. 1994.  through  July  31,  1995.  On 
October  18,  1995.  Du  Pont  withdrew  its 
request  for  a  review  and  requested  that 
the  review  be  terminated. 

The  Department's  regulations  at  19 
CFR  353.22(a)(5)  (1994)  state  that  "the 
Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph~(a)  of 
this  section  to  withdraw  the  request  no 
later  than  90  days  after  the  date  of 
piiblication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
The  withdrawal  of  the  request  for 
review  was  made  within  90  days  of  the 
notice  of  initiation.  Because  there  were 
no  requests  for  review  from  other 
interested  parties,  we  are  terminating 
this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  section 
353.34(d)  of  the  Department's 
regulations.  Timely  vwitten  notification 
of  the  return/ destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  is  in  accordance  with 
section  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 

Dated:  December  6, 1996. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  96-^58  Filed  1-18-95;  8:45  am] 
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[A-»75-818] 

Notice  of  Preliminary  Determination  of 
Saleb  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Pasta  From  Italy 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Conunerce. 
EFFECTIVE  DATE:  Januan,'  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Brinkmann.  Donna  Berg,  or  Michelle 
Frederick.  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5288. (202)  482-0114.  or (202) 482- 
0186.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act. 

Preliminary  Determination 

We  preliminarily  determine  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  certain  pasta  (pasta)  itota 
Italy  is  being,  or  is  likely  to  be,  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation,  the  following  events  have 
occurred  (Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Pasta  from  Italy  and  Turkey.  60 
FR  30268.  30269  (June  8.  1995) 
[Initiation  Notice): 

On  lune  26.  1995,  the  United  States 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  No.  731-TA-734). 

On  July  10,  1995,  the  Department  of 
Commerce  (the  Department)  determined 
the  resources  available  for  this 
investigation  limited  our  ability  to 
analyze  any  more  than  the  responses  of 
the  eight  largest  exporters  of  pasta  to  the 
United  States.  See  the  Respondent 
Selection  section  of  this  notice.  We 
chose  the  following  eight  companies  as 
mandatory  respondents  in  this 
investigation:  Arrighi  S.p.A.  Industrie 
Alimentari  (Arrighi);  F.lh  De  Cecco  di 
Filippo  Fara  San  Martino  S.p.A.  (De 
Cecco);  Pastificio  Del  Verde  S.r.l. 


UMI 


(Delverde);  De  Matteis  Agroalimentare 
S.p.A.  (De  Matteis);  La  Molisana 
Industrie  Alimentari  S.p.A.  (La 
Molisana);  Liguori  Pastificio  Dal  1820 
S.p.A.  (Liguori);  Pastificio  Fratelli 
Pagani  S.p.A.  (Pagani):  and  Saral 
Industrie  Alimentari  Delia  Sardegna 
S.r.l.  (Saral)  (collectively  respondents). 
We  issued  antidumping  duty 
questioimaires.  in  accordance  with  19 
CFR  353.42(b),  concerning  Sections  A, 
B,  C.  and  D  of  the  questionnaire  to  the 
eight  mandatory  respondents.  Section  A 
of  the  questionnaire  requests  general 
information  concerning  a  company's 
corporate  structure  and  business 
practices,  the  merchandise  under 
investigation  that  it  sells,  and  the  sales 
of  the  merchandise  in  all  of  its  markets. 
Sections  B  and  C  of  the  questionnaire 
request  home  market  sales  listings  and 
U.S.  sales  listings,  respectively.  Section 
D  requests  information  on  the  cost  of 
production  of  the  foreign  like  product 
and  constructed  value  of  the 
merchandise  under  investigation. 

On  July  25  and  31.  1995.  Delverde 
submitted  comments  concerning  its 
relationship  with  an  affiliate.  Tamma 
Industrie  Alimentari  (TIA).  On  August 
8.  1995.  the  Department  requested 
clarification  concerning  this 
relationship.  Responses  to  the 
Department's  questions  were  received 
on  August  14  and  15.  1995.  On  August 
22.  1995.  the  Department  determined 
TIA  to  be  affiliated  with  Delverde  under 
section  771(33)  of  the  Act  and  informed 
Delverde  that  it  must  include  TIA's 
sales  in  its  response  to  Sections  B  and 
C  of  the  questionnaire. 

The  Department  also  requested 
clarification  concerning  the  relationship 
between  Arrighi  and  another  Italian 
pasta  manufacturer,  Italpasta.  We 
received  the  response  to  our  inquiries 
on  September  6.  1995.  Based  on  the 
response,  we  determined  Italpasta  to  be 
affiliated  with  Arrighi  and.  on 
September  8,  1995.  we  informed  Arrighi 
that  it  must  include  Italpasta's  sales  in 
its  response  to  sections  B  and  C  of  the 
questioruiaire.  Arrighi  requested  the 
Department  to  reconsider  this  decision. 
On  September  26.  1995,  however,  we 
reiterated  the  determination  that  Arrighi 
and  Italpasta  are  affiliated  parties  within 
the  meaning  of  section  771(33)  of  the 
Act. 

On  August  14,  1995,  Saral  requested 
that  it  be  removed  from  the  list  of 
mandatory  respondents  citing  the 
following:  (1)  it  had  ceased  production 
in  March  1995.  (2)  by  July  1995.  the 
company's  employees  had  left  Saral,  (3) 
Saral's  plant  and  property  are  for  sale, 
and  (4)  Saral  will  no  longer  export  any 
products  to  the  United  States.  On 
August  18,  1995,  the  Department 


uilurined  Saral  that  if  it  could  document 
the  alleged  extenuating  circumstances, 
it  would  not  be  required  to  respond  to 
the  Department  s  questiormaire.  Saral 
submitted  the  documentation  on 
September  15,  1995.  On  September  19, 
1995,  the  Department  notified  Saral  that 
it  had  rescinded  its  determination  that 
Saral  is  a  mandatory  respondent  on  the 
basis  of  the  information  the  company 
submitted  but  that  the  information  was 
subject  to  verification. 

On  August  25,  1995,  in  accordance 
with  section  733(cl(l)(B)  of  the  Act,  the 
Department  determined  this 
investigation  to  be  extraordinarily 
complicated  due  to  the  large  number  of 
companies  selected  for  investigation, 
the  complexity  of  the  transactions,  and 
novel  issues  presented  as  a  result  of  this 
investigation  being  one  of  the  first  cases 
conducted  since  the  effective  date  of  the 
Uruguay  Round  Agreements  Act. 
Consequently,  the  Department 
postponed  the  preliminary 
determination  until  no  later  than 
December  8,  1995  (60  FR  45154  August 
30,  1995).  As  a  result  of  the  federal 
government  six-day  shutdown,  this  date 
was  further  extended  to  December  14, 
1995. 

On  September  13,  1995,  La  Molisana 
requested  that  it  be  excused  from 
reporting  its  home  market  sales  of  the 
"La  Corte"  label.  La  Molisana  stated  that 
there  were  no  U.S.  sales  of  "La  Corte" 
during  the  period  of  investigation  (POI) 
and  that  the  home  market  sales  during 
the  POI  did  not  amount  to  a  significant 
volume.  The  Department  granted  this 
request  on  September  26, 1995. 

On  October  20,  1995,  the  petitioners 
alleged  "targeted  dumping"  within  the 
meaning  of  section  777A(d)(l)(B)  of  the 
Act  and  requested  that  the  Department 
compare  the  transaction-specific  export 
prices  in  the  U.S.  market  to  the 
weighted -average  normal  values  for 
each  respondent.  See  the  Targeted 
Dumping  section  of  this  notice. 

The  respondents  submitted 
questionnaire  responses  to  Sections  A, 
B,  C  and  D  of  the  questionnaire  in 
August,  September,  and  November, 
1995.  The  Department  issued 
supplemental  questionnaires  in 
September  and  October,  1995. 
Responses  to  these  supplemental 
questionnaires  were  received  in 
September,  October,  and  November, 
1995. 

On  October  10,  1995,  Borden  Inc.. 
Hershey  Foods  Corp.,  and  Gooch  Foods, 
Inc.  (the  petitioners)  alleged  that  Pagani 
sold  the  subject  merchandise  in  Italy 
during  the  POI  at  prices  below  the  cost 
of  production  (COP).  The  petitioners 
filed  similar  allegations  against  Liguori, 
Arrighi,  De  Matteis,  De  Cecco,  Delverde, 


La  Molisana,  and  Arrighi  between 
October  11  and  October  19,  1995.  Our 
analyses  of  these  allegations  indicated 
that  there  were  reasonable  grounds  to 
believe  or  suspect  that  each  of  the 
respondents  sold  pasta  in  Italy  at  prices 
below  the  COP.  Accordingly,  we 
initiated  COP  investigations  against 
these  respondents  pursuant  to  section 
773(b)  of  the  Act  (see  Memoranda  from 
Gary  Taverman  to  Barbara  Stafford, 
dated  October  19.  1995,  October  21, 
1995,  and  October  25,  1995).  The 
Department  received  responses  to 
Section  D  of  the  questionnaire,  the  cost- 
of-production  section,  from  each  of 
these  companies  in  November,  1995. 

Facts  Available 

De  Cecco  submitted  its  response  to 
Section  D  of  the  questionnaire  on 
November  27,  1995.  It  had  submitted 
supplemental  questionnaire  responses 
to  Section  A  on  September  22,  1995. 
and  to  Sections  B  and  C  on  November 
6,  1995.  An  analysis  of  these  responses 
indicated  that  De  Cecco  had  not 
provided  a  complete  reporting  of  all  of 
the  affiliated  persons  defined  in  section 
771(33)  of  the  Act  and  requested  in 
question  2  of  Section  A  of  the 
Department's  questionnaire. 
Specifically,  while  reviewing  De  Cecco's 
various  responses,  it  became  apparent 
that  De  Cecco  failed  to  report  the  sales 
and  production  information  of  an 
affiliated  compai^y  and  the  relationships 
among  related  investors  in  both  De 
Cecco  and  the  affiliated  company.  See 
also.  Memorandum  from  Gary 
Taverman  to  Barbara  Stafford  dated 
December  14,  1995.  The  omissions  and 
resulting  inaccuracies  in  the  De  Cecco 
responses  were  material  to  the 
Department's  ability  to  calculate  a 
dumping  margin  and  we  met  with 
counsel  for  De  Cecco  on  December  4. 
1995,  to  inform  them  of  this  fact.  At  that 
time,  we  provided  a  list  of  basic 
questions  regarding  affiliated  persons  to 
counsel  and  informed  counsel  that 
responses  to  these  questions  were 
necessary  to  clarify  inconsistent, 
inaccurate,  or  misleading  information  in 
De  Cecco's  earlier  submissions  and  to 
establish  a  frame  of  reference  for 
additional  questions  that  remain 
unanswered.  De  Cecco  supplied 
responses  to  the  questions  on  the  list  on 
December  6,  1995.  The  Department  is  in 
the  process  of  preparing  supplemental 
questions  for  issues  that  have  yet  to  be 
resolved  in  the  company's  responses. 
Inasmuch  as  the  company's  responses  to 
date  indicate  that  both  the  U.S.  and 
home  market  sales  data  bases  are 
incomplete  and  that  certain  sales  data 
and  production  costs  have  not  been 
reported,  we  carmot  conduct  an  accurate 
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cost  of  production  analysis  or  a  less- 
than-fair-value  analysis  using  the 
reported  prices. 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
itiformation  in. a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  determination  under  the 
antidumping  statute,  or  provides  such 
information  but  the  information  cannot 
be  verified,  the  Department  shall  use 
facts  otherwise  available  in  reaching  the 
applicable  determination.  Because  De 
Cecco  repeatedly  failed  to  submit  the 
information  that  the  Department  had 
specifically  requested  and  failed  to 
clarify  the  inconsistencies  in  the 
material  that  it  did  submit,  we  must  use 
facts  otherv^se  available  vdth  regard  to 
De  Cecco. 

Section  776(b)  provides  that  adverse 
inferences  may  be  used  against  a  party 
that  has  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also  SAA, 
at  870.  Again,  De  Cecco's  failure  to 
provide  information  in  its  possession 
that  the  Department  requested  on 
repeated  occasions  and  its  failure  to 
clarify  inconsistencies  in  information  it 
submitted  on  the  record  demonstrate 
that  De  Cecco  has  failed,  to  date,  to 
cooperate  to  the  best  of  its  ability  in  this 
investigation.  Thus,  the  Department  has 
determined  that,  in  selecting  among  the 
facts  otherwise  available  to  De  Cecco,  an 
adverse  inference  is  warranted.  As  facts 
otherwise  available,  we  are  assigning  to 
De  Cecco  the  simple  average  of  the 
range  of  the  margins  stated  in  the  notice 
of  initiation,  46.67  percent. 

Section  776(c)  provides  that  when  the 
Department  relies  on  secondary 
information  in  using  the  facts  otherwise 
available  it  must,  to  the  extent 
practicable,  corroborate  that 
information.  When  analyzing  the 
petition,  the  Department  reviewed  all  of 
the  data  the  petitioners  had  submitted 
and  the  assumptions  that  petitioners 
made  in  calculating  estimated  dumping 
margins.  As  a  result  of  that  analysis,  the 
Department  revised  the  home  market 
prices  that  petitioners  relied  upon  in 
calculating  the  estimated  dumping 
margins.  On  the  basis  of  those 
adjustments,  the  Department 
recalculated  the  estimated  dumping 
margins  for  certain  pasta  from  Italy  and 
found  them  to  range  from  21.85  percent 
to  71.49  percent.  See  Initiation  Notice. 
In  sum,  the  Department  corroborated  all 
of  the  secondary  information  in  the 
petition  from  which  the  margins  were 
calculated  during  our  pre-initiation 
analysis  of  the  petition. 


We  informed  counsel  for  De  Cecco 
that  if  the  company's  responses  to  our 
supplemental  questions  are  complete, 
we  will  attemp*  to  conduc*  "erification 
of  the  company's  inforrnation.  If  we 
verify  that  De  Cecco's  reported 
information  is  accurate  and  complete, 
we  vdll  use  such  information  in  the 
final  determination. 

Mandatory  Respondent  Selection 

Section  777A(c)  of  the  Act  states  that 
the  Department  shall  calculate  an 
individual  dumping  margin  for  each 
known  exporter  or  producer  of  the 
subject  merchandise,  except  where  this 
approach  is  not  practicable  due  to  the 
large  number  of  exporters  or  producers. 
Under  this  exception,  the  Department 
may  limit  its  examination  to:  (1)  a 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid 
based  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters  or 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  from 
the  exporting  country  that  can  be 
reasonably  examined.  Section 
353.44(b)(1)  of  the  Department's 
regulations  states  that  the  Department 
will  normally  examine  not  less  than  60 
percent  of  the  volume  or  value  of  sales, 
while  section  353.59(b)(1)  provides  for 
sampling  when  a  significant  volume  of 
sales  is  involved. 

The  petitions  filed  against  pasta  from 
Italy  and  Turkey  listed  73  Italian  and  15 
Turkish  companies  as  possible 
producers  or  exporters  of  pasta  to  the 
United  States.  Other  information 
available  to  the  Department  indicated  an 
equally  large  number  of  producers  or 
exporters.  Since,  at  the  time  of 
respondent  selection,  there  was 
insufficient  information  on  the  record  to 
employ  statistically  valid  sampling 
techniques,  the  Department  focused  its 
selection  on  the  producers  and 
exporters  accounting  for  the  largest 
volume  of  exports  to  the  United  States 
[see  Sweaters  Wholly  or  in  Chief  Weight 
of  Man-Made  Fiber  from  Taiwan  (58  FR 
34585,  (August  23,  1990))  and  Fresh  Cut 
Roses  from  Colombia  and  Ecuador.  (60 
FR  13958,  (March  15,  1995)).  Based  on 
the  administrative  resources  available  to 
the  Department  and  the  anticipated 
inclusion  of  many  complex  issues 
related  to  new  provisions  of  the  Act,  it 
was  determined  that  the  maximum  total 
number  of  companies  that  could  be 
handled  m  the  parallel  pasta 
investigations  was  ten.  In  a  subsequent 
analysis  of  the  volume  of  exports  of 
individual  companies  from  Italy  and 
Turkey,  it  was  determined  that 
investigating  ten  companies  would 
allow  the  Department  to  investigate  45 
percent  of  the  volume  of  exports  from 
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eacn  counir>.  In  Italy.  45  perceni  was 
attained  with  the  ei^t  largest 
companies,  while  in  Turkey  45  percent 
was  attained  with  the  two  largest 
companies.  A  complete  analysis  of  the 
respondent  selection  process  is 
contained  in  a  July  7,  1995,  decision 
memorandiun  from  Gary  Taverman  to 
Barbara  Stafford. 

Voluntary  Respondents 

Section  782(a)  of  the  Act  states  that 
individual  rates  shall  be  calculated  for 
firms  which  voluntarily  provide 
information,  except  where  the  number 
for  all  such  respondents  is  so  large  that 
the  calculation  of  individual  dumping 
margins  for  all  such  respondents  would 
be  unduly  burdensome  and  would 
prevent  the  timely  completion  of  the 
investigation.  Based  on  the  same 
reasoning  that  led  the  Department  to 
limit  the  number  of  respondents  in  the 
two  antidumping  duty  investigations  to 
ten  companies  (i.e.  the  large  number  of 
companies  and  administrative  resource 
constraints),  the  Department  determined 
that  no  voluntary  respondents  could  be 
accepted  unless  one  of  the  mandatory 
respondents  did  not  participate.  (See  the 
July  7.  1995.  decision  memorandum 
from  Gary  Taverman  to  Barbara 
Stafford.)  Potential  voluntary 
respondents  were  provided  with 
specific  written  guidance  on  the 
Department's  criteria  for  including  a 
voluntary  respondent  in  the 
investigation.  Ultimately,  no  voluntary 
respondent  attempted  to  fulfill  the 
Department's  criteria  for  consideration. 

Postponement  of  Final  Determination 

On  December  11.  1995.  Arrighi.  De 
Cecco,  De  Matteis,  Delverde,  La 
Molisana,  and  Liguori  requested  that, 
pursuant  to  section  735(a)(2)(A)  of  the 
Act,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  publication  of 
the  affirmative  preliminary 
determination  in  the  Federal  Register. 
In  accordance  with  19  CFR  353.20(b), 
inasmuch  as  our  preliminary 
determination  is  affirmative,  the 
respondents  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  we  are  not  aware  of 
the  existence  of  any  compelling  reasons 
for  denying  the  request,  we  are  granting 
respondents'  request  and  postponing  the 
final  determination. 

Scope  of  Investigation 

The  merchandise  under  investigation 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
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or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Elxcluded  from  the  scope  of  these 
investigations  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  under  investigation 
is  currently  classifiable  under  items 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

(1)  On  July  19,  1995,  and  on  August 
24.  1995,  the  Association  of  Food 
Industries  and  the  petitioners, 
respectively,  requested  that  we  expand 
the  scope  to  cover  all  imports  of  non-egg 
dry  pasta  for  the  retail  and  food  service 
markets.  We  have  determined  that  the 
scope  should  not  be  expanded.  See. 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Certain  Pasta  From 
Italy.  60  FR  53739  (October  17,  1995). 
(For  further  discussion  of  this  decision, 
see  Memorandum  to  Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration,  dated  October  10, 
1995.) 

(2)  On  October  2,  1995,  a  U.S. 
importer  of  Italian  pasta  requested  that 
the  Department  exclude  from  the  scope 
of  this  investigation  and  the  companion 
countervailing  duty  investigation 
"organic  pasta"  in  compliance  with 
European  Economic  Community 
Regulation  No.  2092/91.  This  regulation 
sets  forth  a  regime  of  standards  for  the 
cultivation,  processing,  storage,  and 
transportation  of  organic  foodstuffs  with 
inspections  of  farms  and  processing 
plants  by  EEC-approved  national 
certification  authorities.  For  example, 
organic  wheat  farmers  abstain  from 
using  chemical  fertilizers,  pesticides, 
and  fungus  control  and,  instead,  rely 
upon  the  use  of  compost,  manure,  and 
crop  rotation  for  fertilizer,  predator 
insects  for  pest  control,  and  air 
ventilation  and  movement  systems  to 
control  fungus. 

On  November  9.  1995,  the  petitioners 
indicated  that  they  were  willing  to 
modify  the  scope  of  the  petition  and  the 
investigation  to  exclude  certified 


organic  pasta  of  Italian  origin  if  U.S. 
imports  of  such  pasta  were 
accompanied  by  certificates  issued 
pursuant  to  EEC  Regulation  No.  2092/ 
91. 

On  November  21, 1995.  we  requested 
additional  data  on  the  EEC  regulation 
and  certification  process  from  the 
Section  of  Agriculture  of  the  Delegation 
of  the  European  Commissioh  of  the 
European  Union.  On  December  8.  1995, 
the  European  Commission  submitted 
responses  to  our  inquiries.  Included  in 
the  information  submitted  was  the 
statement  that  EEC  Regulation  No.  2092/ 
91  ".  .  .  does  not  provide  for 
certification  of  products  intended  for 
export  to  third  Countries."  Accordingly, 
we  will  not  be  able  to  modify  the  scope 
of  the  investigation  to  exclude  organic 
pasta  on  the  basis  of  the  certification 
procedure  called  for  under  EEC 
Regulation  No.  2092/91.  Nevertheless,  if 
similar  certification  procedures  are 
established  for  exports  to  the  United 
States,  the  IDepartment  will  consider  an 
exclusion  for  organic  pasta  at  that  time. 

Period  of  Investigation 

The  period  of  investigation  is  May  1, 
1994,  through  April  30,  1995. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of 
Investigation  section,  aftove.  and  sold  in 
the  home  market  during  the  POI.  to  be 
foreign-like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign-like  product 
on  the  basis  of  the  characteristics  listed 
in  Appendix  III  of  the  Department's 
antidumping  questionnaire.  In  making 
the  product  comparisons,  we  relied  on 
the  shape  classifications  proposed  by 
the  respondents. 

Targeted  Dumping 

On  October  20.  1995,  the  petitioners 
requested  that,  for  all  respondents,  the 
Department  compare  the  transaction 
specific  export  prices  in  the  United 
States  market  to  weighted-average 
normal  values,  in  accordance  with  the 
"targeted  dumping"  provisions  of 
section  777A(d)(l)(B)  of  the  Act.  The 
petitioners'  allegation  rested  on  an 
analysis  of  average  retail  prices  of 
selected  brands  of  pasta,  rather  than  on 
the  export  or  constructed  export  prices 
of  the  respondents  which  were  already 
on  the  record  in  the  investigation  and 
thus  available  to  the  petitioners.  This 
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request  was  denied  by  the  Department 
on  November  8. 1995,  on  the  grounds 
that  the  allegation  did  not  meet  the 
requirements  of  section  777(A)(d)(l)(B) 
because  it  was  not:  (1)  Based  on 
exporter-specific  prices;  (2)  based  on 
examination  of  "comparable" 
merchandise.  See  Memorandum  from 
the  Pasta  Team  to  Barbara  S.  Stafford 
dated  November  8,  1995. 

On  November  21  and  22,  1995.  the 
petitioners  requested  that  the 
Department  apply  the  "targeted 
dumping"  provision  when  calculating 
dumping  margins  for  two  of  the  Italian 
respondents,  De  Cecco  and  Delverde. 
The  petitioners'  allegation  claimed  that 
there  is  substantial  evidence  that  prices 
for  pasta  sold  by  De  Cecco  and  Delverde 
in  the  United  States  vary  significantly 
on  the  basis  of  purchaser,  geographic 
region  and  time  and  that  using  a 
weighted-average  price  would  have  the 
effect  of  concealing  or  minimizing 
dumping.  This  request  was  denied  by 
the  Department  on  December  8,  1995, 
on  the  ground  that  the  petitioners' 
analysis  failed  to  meet  the  basic 
requirements  of  section  777A(d)(l)(B)  (i) 
and  (ii). 

The  petitioners'  allegation  was  based 
on  conclusions  drawn  from  simple 
averaging  or  from  minimum  and 
maximum  price  differentials  and  was 
not  supported  by  any  more  specific 
analysis  addressing  the  statutory 
elements.  For  example,  the  petitioners 
did  not  demonstrate  satisfactorily  a 
pattern  of  export  prices  differing 
significantly  among  either  purchasers, 
regions  or  periods  of  time:  moreover, 
they  did  not  provide  evidence  or 
argument  as  to  why  different  patterns  of 
export  prices  could  not  be  taken  into 
account  using  the  section  777A(d)(l)(A) 
preferred  fair  value  comparison 
methodology.  See,  Memorandum  from 
the  Pasta  Team  to  Barbara  S.  Stafford 
dated  December  8,  1995.    ■ 

Level  of  Trade  I 

As  set  forth  in  section  773(a)(7)(A)  of 
the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-831,  to  the 
extent  practicable,  the  Department  wall 
calculate  normal  values  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales.  When  the  Department  is  unable  to 
find  sales  in  the  comparison  market  at 
the  same  level  of  trade  as  the  U.S. 
sale(sl,  the  Department  may  compare 
sales  in  the  U.S.  and  foreign  markets  at 
a  different  level  of  trade. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  sales  at 
different  levels  of  trade  are  compared, 
the  Department  will  adjust  the  normal 


value  to  account  for  differences  in  levels 
of  trade  if  two  conditions  are  met.  First, 
there  must  be  differences  between  the 
selling  functions  performed  by  the  seller 
at  the  different  levels  of  trade.  Second, 
the  differences  must  affect  price 
comparability  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  different  levels  of  trade  in  the 
market  in  which  normal  value  is 
determined.  When  constructed  export 
price  is  applicable,  section  773(a)(7)(B) 
of  the  Act  establishes  the  procedures  for 
making  a  constructed  export  price  offset 
when:  (1)  Normal  value  is  at  a  different 
level  of  trade,  and  (2)  the  data  available 
do  not  provide  an  appropriate  basis  for 
a  level  of  trade  adjustment. 

In  order  to  identify  levels  of  trade,  the 
Department  must  review  information 
concerning  selling  functions  of  the 
exporter.  In  addition,  a  respondent 
seeking  to  establish  a  level  of  trade 
adjustment  must  demonstrate  the 
appropriateness  of  such  an  adjustment. 
Therefore,  in  addition  to  the  questions 
related  to  the  level  of  trade  in  our  July 
10,  1995,  questionnaire,  on  October  23, 
1995,  we  sent  each  respondent 
supplemental  questions  related  to  level 
of  trade  comparisons  and  adjustments. 
We  asked  each  respondent  to  establish 
any  claimed  levels  of  trade  based  on 
selling  functions  performed  and  services 
offered  to  each  customer  or  customer 
class,  and  to  document  and  explain  any 
claims  for  a  level  of  trade  adjustment. 

Upon  review  of  each  respondent's 
submissions  on  level  of  trade,  and  other 
related  information  on  the  record,  we 
identified  one  or  both  of  the  following 
difficulties:  1)  not  all  of  the  selling 
functions  performed  were  identified;  2) 
although  certain  selling  functions  were 
assigned  to  specific  groups  of 
customers,  not  all  customers  in  some 
identified  groups  were  provided  the 
service. 

In  light  of  these  concerns,  we 
reviewed  each  response  to  identify  all 
types  of  selling  functions,  both  claimed 
and  unclaimed,  that  had  been  provided. 
We  subsequently  consolidated  the 
selling  functions  into  four  broad 
categories  related  to  the  sale  of  pasta:  (1) 
Freight  and  delivery  services;  (2) 
advertising;  (3)  maintaining  finished 
goods  inventories  to  fill  customer 
orders:  and  (4)  other  service  programs 
(primarily  handling  rebate  and  warranty 
claims).  We  then  analyzed  each 
respondent's  submissions  to  determine 
which  selling  function  categories 
applied  to  each  pasta  sale  made  in  the 
U.S.  and  Italian  market.  We  did  this 
based  on  both  the  selling  expenses 
reported  for  that  transaction  and  the 
respondent's  narrative  descriptions. 
Finally,  we  created  a  computer  program 


that  assessed,  on  a  transaction  specific 
basis,  whether  or  not  services 
corresponding  to  the  four  selling 
function  categories  were  provided. 

To  the  extent  practicable,  we 
compared  normal  value  at  the  same 
level  of  trade  as  the  U.S.  sale  (as 
indicated  by  the  level  of  trade  codes 
established  in  the  computer  program). 
Where  comparisons  at  the  same  level  of 
trade  were  not  possible,  we  attempted  a 
comparison  at  the  next  most  comparable 
level  of  trade.  Any  remaining 
unmatched  U.S.  sales  were  compared  to 
sales  in  the  comparison  market  without 
regard  to  level  of  trade. 

Two  Italian  respondents,  Liguori  and 
La  Molisana  claimed  a  level  of  trade 
adjustment  for  comparisons  between 
different  levels  of  trade.  However,  these 
level  of  trade  adjustments  were  not 
allowed  because  none  of  the  claimed 
adjustments  were  based  on  price 
differences  between  the  two  levels  of 
trade.  One  respondent,  Del  Verde, 
claimed  a  constructed  export  price 
offset,  but  the  offset  was  not  considered 
because  U.S.  sales  were  matched  to 
normal  values  at  the  same  levels  of 
trade. 

The  level  of  trade  methodology 
employed  by  the  Department  in  this 
preliminary  determination  is  based  on 
the  facts  particular  to  this  investigation. 
As  stated  above,  there  is  a  new 
emphasis  on  function  of  the  seller  in 
determining  level  of  trade,  as  well  as 
new  conditions  for  a  level  of  trade 
comparison  or  adjustment.  The 
Department  intends,  where  appropriate, 
to  request  additional  information  prior 
to  verification  for  its  continuing  analysis 
of  this  issue.  The  Department  will 
continue  to  examine  its  policy  for 
making  level  of  trade  comparisons  and 
adjustments. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pasta 
by  the  Italian  respondents  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  export  price  (EP)  and/ 
or  constructed  export  price  (CEP)  to  the 
Normal  Value  (NV),  as  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  vdth  section 
777A(d)(l)(A)(i),  we  calculated 
weighted-average  EPs  and  CEPs  for 
comparisons  to  weighted-average  NVs. 

For  certain  U.S.  and  Italian  market 
sales,  Arrighi,  Delverde.  La  Molisana, 
Liguori,  and  Pagani  reported  the  re-sale 
of  subject  merchandise  purchased  in 
Italy  from  unaffiliated  producers. 
Section  772(a)  of  the  Act  defines  the 
export  price  to  the  United  States  in  a 
reseller  situation  as  "the  price  at  which 
the  subject  merchandise  is  first  sold  (or 
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!:d  I J  je  .-.^..:,  u\  'Mc  p:uuu!_cr  to  an 
!  I  filiated  purchaser  for  exportation  to 
the  United  States."  Where  unaffiliated 
producers  of  the  merchandise  under 
investigation  knew  at  the  time  of  the 
sale  that  the  merchandise  was  destined 
for  the  United  States,  the  relevant  basis 
for  the  export  price  would  be  the  price 
between  the  producer  and  the 
respondents.  Delverde.  Liguori,  La 
Molisana,  Pagani,  and  Arrighi  have  each 
stated  that  the  unaffiliated  producers 
knew  or  had  reason  to  know  at  the  time 
of  sale  that  the  ultimate  destination  of 
the  merchandise  was  the  United  States 
because  the  U.S.  market  is  the  only 
market  where  enriched  pasta  is  sold.  For 
these  transactions,  therefore,  the  price 
between  the  respondents  and  their  U.S. 
customers  cannot  be  the  basis  for  the 
export  price. 

In  calculating  EP  for  Arrighi. 
however,  we  were  unable  to  determine 
which  particular  U.S.  sales  were  of 
merchandise  produced  by  firms  other 
than  Arrighi.  Therefore,  we  weighted 
the  dumping  margin  for  Arrighi  for  each 
product  category  it  identified  by  1] 
calculating  a  ratio  of  the  volume  of 
Arrighi -produced  product  to  the 
combined  total  volumes  of  Arrighi- 
produced  and  purchased  product  in  the 
same  period,  and  2]  applying  the  ratio 
to  margin  calculation  for  that 
corresponding  product  sold  to  the 
United  States  during  the  POI,  allowing 
us  to  calculate  a  margin  based  on  an 
estimated  quantity  of  Arrighi-produced 
product. 

Because  section  773(a)(l){B)(i)  of  the 
Act  incorporates  by  reference  the 
definition  of  foreign  like  product  in 
section  771(16)  of  the  Act.  it  prohibits 
our  using  sales  of  merchandise 
produced  by  persons  other  than  the 
respondents  in  our  calculation  of 
normal  value.  Accordingly,  we  have 
excluded  from  oUr  analysis  all  of  the 
sales  from  each  of  the  companies  of 
subject  merchandise  in  the  U.S.  and 
Italian  markets  that  were  not  produced 
by  the  respondent  companies. 

Export  Price  and  Constructed  Export 
Price 

We  calculated  EP.  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act,  for 
each  of  the  respondents,  where  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
CEP  was  not  otherwise  warranted  based 
on  the  facts  of  record.  In  addition,  for 
Delverde,  we  calculated  CEP,  in 
accordance  with  subsections  772(b)  and 
(d)  of  the  Act,  for  those  sales  to  the  first 
unaffiliated  purchaser  that  took  place 
after  importation  into  the  United  States 


We  made  company-specific 
adjustments  as  follows: 

Arrighi 

We  calculated  EP  based  on  packed, 
ex-works,  FOB  Italian  port,  and  CAT 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
(gross  unit  price)  for  the  following 
charges:  foreign  inland  freight  and 
brokerage,  marine  insurance,  handling, 
and  early  payment  discounts.  We 
recalculated  credit  expenses  for  those 
transactions  with  no  reported  payment 
dates.  For  U.S.  sales  denominated  in 
U.S.  dollars,  we  adjusted  interest 
expenses  by  applying  the  average  U.S. 
prime  interest  rate  during  the  POI. 

Delverde 

We  calculated  EP  based  on  packed, 
QF,  FOB  Naples,  C&F,  or  FAS  Naples 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  from  the  starting  price 
for  discounts,  rebates,  freight  and 
warehousing  expenses,  foreign 
brokerage  and  handling,  and  ocean 
freight  and  marine  insurance. 

We  recalculated  Delverde "s  gross  unit 
prices  for  those  sales  that  did  not  reflect 
ocean  freight  revenues  and  expenses. 
We  also  recalculated  reported  credit 
expenses  and  inventory  carrying  costs 
based  on  the  weighted  average  of  its 
short-term  borrowings  during  the  POI. 

We  calculated  CEP  sales  based  on 
packed,  FOB  U.S.  warehouse  delivery  to 
unaffiliated  customers  or  on  duty-paid, 
ex-dock  prices  to  unaffiliated  customers. 
Where  appropriate,  we  made  deductions 
for  discounts,  rebates,  advertising, 
commissions,  and  credit.  We  also  made 
deductions  for  foreign  brokerage  and 
handling,  freight  and  warehousing 
expenses,  ocean  freight  and  marine 
insurance,  U.S.  brokerage  and  handling, 
and  U.S.  duty  and  harbor  fees.  We 
deducted  those  indirect  selling 
expenses,  including  inventory  carrying 
costs,  that  related  to  commercial  activity 
in  the  United  States.  Finally,  we  made 
an  adjustment  for  CEP  profit  in 
accordance  with  section  772  of  the  Act. 

De  Matteis 

We  calculated  EP  based  on  packed, 
ex-factory  prices  to  unaffiliated 
customers.  We  made  no  deductions 
frtsm  the  starting  price  because  no 
discounts,  rebates,  or  movement 
expenses  were  reported.  In  those 
instances  where  De  Matteis  had  not 
reported  payment  dates,  we  recalculated 
reported  credit  expenses. 


La  Molisana 

We  based  EP  on  packed,  FOB  Port  of 
Naples  prices  to  unaffiliated  customers 
in  the  United  States.  Where  appropriate, 
we  made  deductions  from  the  starting 
price  for  foreign  inland  freight,  foreign 
brokerage,  and  handling  charges.  We 
also  recalculated  credit  expenses  based 
upon  information  La  Molisana 
submitted  on  November  30, 1995. 

Liguori 

We  based  EP  on  packed,  ex- factory 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  deductions  for  discounts,  foreign 
brokerage  and  handling.  For  those  sales 
denominated  in  Italian  lira,  we 
recalculated  credit  expenses  using  the 
short-term  borrowing  rate  reported  for 
the  Italian  market. 

Pagani 

Pagani  had  not  correctly  reported  its 
starting  prices.  We  calculated  EP  on  the 
basis  of  recalculated  packed,  prices  to 
unaffiliated  customers.  Where 
appropriate,  we  made  deductions  fixim 
the  starting  price  for  quantity  discounts, 
other  discounts,  rebates,  and  movement 
expenses.  In  those  instances  where 
Pagani  did  not  report  either  payment 
dates  or  payment  dates  and  shipment 
dates,  we  recalculated  Pagani 's  reported 
credit  expenses.  Where  Pagani  did  not 
report  only  shipment  dates,  we 
recalculated  movement  expenses. 

Normal  Value 

In  order  to  determine  whether  there  . 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Since  all 
respondents 'aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
each  respondent.  Therefore,  we  have 
based  NV  on  home  market  sales. 

Cost  of  Production  Analysis 

As  noted  in  the  Case  History  section 
above,  based  on  the  petitioners' 
allegations,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  each  respondent  made  sales  in  the 
home  market  at  prices  below  the  cost  of 
producing  the  merchandise.  As  a  result, 
the  Department  initiated  investigations 
to  determine  whether  the  respondents 
made  home  market  sales  during  the  POI 
at  prices  below  their  respective  cost  of 
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production  (COP)  within  the  meaning  of 
section  773(b)  of  the  Act. 

Before  making  any  fair  value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing  costs  in  accordance  writh 
section  773(b)(3)  of  the  Act.  We  relied 
on  the  respondents'  COP  amounts 
except  in  the  following  specific 
instances  wherein  the  reported  costs 
were  improperly  valued: 

Arrighi.  Arrighi  and  Italpasta 
excluded  bank  charges  and 
commissions  from  the  calculation  of 
financial  expenses.  As  these  costs  relate 
generally  to  the  financing  operation  of 
the  companies,  we  included  them  in  the 
revised  calculation  of  financial 
expenses. 

Delverde.  (1)  Delverde  and  TIA 
reported  product-specific  production 
quantities  and  costs  of  manufacture 
(COM)  separately  for  each  company.  We 
used  the  reported  production  quantities 
to  calculate  a  combined  weighted- 
average  COM  for  Delverde  and  TIA  on 
a  product-specific  basis. 

(2)  We  combined  Delverde's  and 
TIA's  submitted  G&A  expenses  and  cost 
of  sales  figures  to  derive  a  single  G&A 
factor.  Delverde  included  a  negative 
amount  for  its  parent  compemy's 
allocated  G&A.  We  excluded  this 
amount  in  the  revised  G&A  rate. 

(3)  We  combined  Sangralimenti 
(Delverde's  consolidated  parent)  and 
TIA's  submitted  net  financing  costs  and 
cost  of  sales  figures  to  derive  a  single 
net  interest  factor. 

De  Matteis.  (1)  In  calculating  its  cost 
of  producing  semolina,  De  Matteis  offset 
wheat  costs  with  the  sales  value  of  other 
products.  We  revised  De  Matteis' 
material  costs  to  exclude  this  offset 
because  it  is  inappropriate  to  reduce  the 
cost  of  producing  pasta  with  revenues 
earned  on  unrelated  products. 

(2)  We  revised  De  Matteis'  material 
costs  to  reflect  the  yield  loss  for  both  the 
self-produced  and  purchased  semolina 
used  in  producing  pasta. 

(3)  De  Matteis'  financial  statement 
indicated  that  the  company  incurred 
additional  costs  relating  to  ernployee 
social  security.  These  costs  were 
reported  as  extraordinary  expenses  on 
the  company's  financial  statements.  De 
Matteis  did  not  report  these  costs  in  its 
COP  and  CV.  We  believe,  however,  that 
these  amounts  are  properly  included  as 
part  of  labor  costs  relating  to  pasta 


production.  We  therefore  revised  De 
Matteis'  submitted  COP  and  CV  figures 
to  include  the  social  security  costs. 

La  Molisana.  La  Molisana  included 
bond  interest  income  in  its  calculation 
of  short-term  interest  income  used  as  an 
offset  to  interest  expense.  We  excluded 
the  bond  interest  income  because  bonds 
generally  are  long-term  in  nature  and, 
thus,  are  not  an  appropriate  offset  in 
calculating  the  interest  expense.  We 
adjusted  La  Molisana 's  reported  indirect 
selling  expenses  by  reclassifying  a 
portion  of  reported  direct  advertising 
expense  as  indirect  expenses. 

Liguori.  Liguori  did  not  include 
discount  and  finance  charges  in  its 
calculation  of  financing  expense.  Given 
that  Liguori's  discount  and  finance 
charges  are  listed  as  an  interest  expense 
on  its  financial  statement,  we 
recalculated  the  company's  financing 
expense  inclusive  of  these  charges. 

Pagani.  We  made  no  changes  to 
Pagani's  submitted  costs. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondents'  adjusted 
weighted-average  COP  for  the  POI.  We 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  heen 
made  at  below-cost  prices  within  an 
extended  period  of  time  in  substantial 
quantities,  and  were  not  at  prices  which 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(c)  where 
less  than  20  percent  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  were  at  prices  less  than  the 
COP,  we  disregarded  only  the  below- 
cost  sales  where  such  sales  were  found 
to  be  made  within  an  extended  period 
of  time  (in  accordance  with  section 
773(b)(2)(B)  of  the  Act)  and  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
(in  accordance  with  section  773(b)(2)(D) 
of  the  Act).  For  each  respondent,  where 
all  sales  of  a  specific  product  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  of  that  product,  and  calculated 
NV  based  on  CV,  in  accordance  with 
section  773(a)  of  the  Act. 


We  foimd  that,  for  certain  types  of 
pasta,  more  than  20  percent  of  the 
following  respondents'  home  market 
sales  were  sold  at  below  COP  prices 
within  an  extended  period  of  time  in 
substantial  quantities:  Arrighi,  De 
Matteis,  and  La  Molisana,  and  Liguori. 
Further  we  did  not  find  that  these  sales 
provided  for  the  recovery  of  costs 
within  a  reasonable  period  of  time.  We 
therefore  excluded  these  sales  and  used 
the  remaining  above-cost  sales  as  the 
basis  of  determining  NV  if  such  sales 
existed,  in  accordance  with  section 
773(b)(1).  For  those  types  of  pasta  for 
which  there  were  no  above-cost  sales  in 
the  ordinary  course  of  trade,  we 
compared  export  prices  to  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  a  respondent's  cost  of 
materials,  fabrication,  SG&A  and  U.S. 
packing  costs  as  reported  in  the  U.S. 
sales  databases.  In  accordance  with 
sections  773(e)(2)(A)  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country. 
Where  appropriate,  we  calculated  each 
respondent's  CV  based  on  the 
methodology  described  in  the  f- 

calculation  of  COP  above.  For  sellings 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses. 

For  each  of  the  respondents,  we  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  Where  the 
difference  in  merchandise  adjustment 
for  any  product  comparison  exceeded 
20  percent,  we  based  normal  value  on 
CV.  In  addition,  in  accordance  with 
section  773(a)(6)(B),  we  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs  for  all  respondents. 

We  adjusted  for  commissions  as 
follows.  Where  commissions  were  paid 
on  some,  but  not  all,  home  market  sales 
used  to  calculate  NV,  and  U.S. 
commissions  were  greater  than  home 
market  commissions,  we  calculated  the 
weighted-average  of  home  market 
indirect  selling  expenses  attributable  to 
those  sales  on  which  no  commissions 
were  paid.  If  U.S.  commissions  were 
greater  than  the  sum  of  the  home  market 
commissions  and  indirect  selling 
expenses,  we  deducted  the  weighted- 
average  home  market  indirect  selling 
expenses  from  NV.  Otherwise,  we 
adjusted  NV  for  the  difference  between 
U.S.  and  home  market  commissions. 
Where  no  commissions  were  paid  on  a 
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home  market  sale  used  to  calculate  NV. 
we  deducted  the  lesser  of  either  (1)  the 
weighted-average  amount  of 
commission  paid  on  a  U.S.  sale  for  a 
particular  product,  or  (2)  the  weighted- 
average  amount  of  indirect  selling 
expenses  paid  on  the  home  market  sales 
for  a  particular  product.  Where 
commissions  were  paid  on  all  home 
market  sales  used  to  calculate  NW,  we 
adjusted  NV  by  the  lesser  of  either  (1) 
the  amount  of  the  commission  paid  on 
the  home  market  sale,  or  (2)  the 
weighted  average  of  indirect  selling 
expenses  paid  on  U.S.  sales. 

La  Molisana  and  Liguori  reported  that 
their  sales  to  their  respective  affiliated 
resellers  were  made  at  arms  length. 
Sales  not  made  at  arm's  length  were 
excluded  from  our  LTFV  analysis. 
Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model.  To  test  whether  these 
sales  were  made  at  arm's  length,  we 
compared  the  starting  prices  of  sales  to 
affiliated  and  unaffiliated  customers  net 
of  all  movement  charges,  direct  and 
indirect  selling  expenses,  and  packing. 
We  utilized  the  99.5  percent  benchmark 
ratio  used  in  the  1993  carbon  steel 
investigations  [see  below).  Where  a 
related  customer  price  ratio  was 
composed  of  comparisons  between  sales 
of  identical  products  to  unrelated 
customers  at  both  the  same  and  different 
levels  of  trade,  only  those  sales  of 
identical  products  at  the  same  level  of 
trade  were  used  to  construct  the  ratio. 
Where  a  related  customer  ratio  was 
composed  of  comparisons  between  sales 
of  identical  products  to  unrelated 
customers  but  those  sales  did  not  take 
place  at  the  same  level  of  trade,  we 
continued  to  use  all  the  sales  in  our 
comparisons  regardless  of  level  of  trade 
to  construct  the  ratio.  Where  no  related 
customer  ratio  could  be  constructed 
because  identical  merchandise  was  not 
sold  to  unrelated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's  length  and, 
therefore,  excluded  them  from  our  LTFV 
analysis.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  (58  FR  37062,  37077 
(July  9,  1993)). 

Price-to-Price  Comparisons.  We  made 
company-specific  adjustments  for  price- 
to-price  comparisons  as  follows: 

Arrighi.  We  calculated  NV  based  on 
ex-works  or  delivered  prices  to 
unaffiliated  customers.  We  made 
deductions  from  the  starting  price  for 
discounts,  rebates,  and  inland  freight.  In 
addition,  we  adjusted  for  differences  in 
circumstances  of  sale  for  imputed  credit 


expenses,  advertising,  warranties,  and 
commissions. 

We  recalculated  Arrighi's  credit 
expenses  for  those  transactions  missing 
payment  dates. 

Delverde.  We  allowed  Delverde  to 
exclude  sales  of  gift  packets  in  the  home 
market;  its  home  market  sales  from  its 
on-site  factory  store;  and  the  home 
market  sales  of  pasta  by,  and  sales  of 
pasta  purchased  from,  an  affiliated 
producer.  We  calculated  NV  based  on 
ex-factory,  ex-warehouse,  GIF,  or 
delivered  prices  to  unaffiliated 
customers.  Deductions  were  made  for 
discounts  and  rebates,  inland  freight, 
warehousing  and  insurance  expenses.  In 
addition,  we  made  circumstance  of  sale 
adjustments  or  deductions  for  credit, 
advertising  expenses,  and  commissions, 
where  appropriate.  We  reclassified 
reported  slotting  fees  and  certain 
commission  payments  as  indirect 
selling  expenses  because  Delverde  was 
unable  to  link  these  payments  to 
specific  POI  sales. 

De  Matteis.  We  calculated  NV  based 
on  ex-factory  or  delivered  prices  to 
unaffiliated  customers.  We  made 
deductions  from  the  starting  price  for 
discounts  and  inland  freight.  We  also 
made  adjustments  for  differences  in  sale 
for  imputed  credit  and  commissions.  In 
those,  instances  where  De  Matteis  did 
not  report  a  payment  date,  we 
recalculated  reported  credit  expenses. 

La  Molisana.  We  based  NV  on  ex- 
factory  or  delivered  prices  to 
unaffiliated  customers,  or  prices  to 
affiliated  customers  that  were 
determined  to  be  at  arm's  length.  We 
made  deductions  for  discounts  and 
rebates,  inland  freight,  and  pre-sale 
warehousing  expenses.  We  made 
circumstance  of  sale  adjustments  for 
differences  in  credit  and  advertising 
expenses  between  the  United  States  and 
the  home  market. 

In  reporting  a  discount.  La  Molisana 
reported  both  the  value  recorded  in  its 
internal  accounting  system  on  specific 
invoices  and  the  average  discount  on  a 
customer-specific  basis.  We  relied  upon 
the  average  amount  reported  on  a  per 
customer  basis.  We  also  adjusted  La 
Molisana 's  reported  direct  advertising 
expense  by  removing  introduction 
incentives  and  trade  promotion 
expenses  and  adding  these  expenses  to 
the  indirect  selling  expenses  reported  as 
a  component  of  COP  (see  "Calculation 
of  COP"  section  below).  Finally,  we 
excluded  a  small  number  of  reported 
sales  where  product  characteristics  were 
not  reported  and/or  the  transactions 
were  later  found  not  to  have  been  sales. 

Liguori.  We  based  NV  on  delivered 
prices  to  unaffiliated  customers,  or 
prices  to  affiliated  customers  which 


were  determined  to  be  at  arm's  length. 
Deductions  were  made  for  discounts 
and  rebates,  inland  freight  and 
unloading  expenses.  We  made 
circumstance  of  sale  adjustments  for 
differences  in  credit,  warranty, 
commission,  and  advertising  expenses. 
We  recalculated  Liguori 's  reported 
credit  expenses  in  instances  where 
Liguori  had  not  reported  a  payment  date 
because  the  merchandise  had  not  yet 
been  paid  for  at  the  time  of  the  filing  of 
its  responses.  We  also  reclassified 
reported  slotting  fees  as  indirect  selling 
expenses. 

Pagani.  Pagani  had  not  correctly 
reported  its  starting  prices.  We 
recalculated  NV  on  the  basis  of  ex- 
factory  prices  to  unaffiliated  customers. 
Where  appropriate,  we  deducted 
discounts,  rebates,  and  movement 
expenses  from  the  starting  price.  We 
also  made  adjustments  for  differences  in 
sale  for  imputed  credit  expenses, 
advertising,  and  commissions.  In  those 
instances  where  Pagani  did  not  report 
payment  dates  or  payment  and 
shipment  dates,  we  recalculated 
reported  credit  expenses.  Where  Pagani 
did  not  report  shipment  dates,  we 
recalculated  movement  expenses. 

Price  to  CV  Comparisons 

Where  we  compared  CV  to  export 
prices,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the 
weighted-average  U.S.  product-specific 
direct  selling  expenses.. 

Currency  Conversion 

For  the  purpose  of  the  preliminary 
determination,  we  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  of  New  York.  Section 
773A(a)  directs  the  Department  to  use  a 
daily  exchange  rate  in  order  to  convert 
foreign  currencies  into  U.S.  dollars, 
unless  the  daily  rate  involves  a 
"fluctuation."  For  this  preliminary 
determination,  we  have  determined  that 
a  fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
by  2.25  percent.  The  benchmark  is 
defined  as  the  rolling  average  of  rates  for 
the  past  40  business  days.  When  we 
determined  a  fluctuation  existed,  we 
substituted  the  benchmark  for  the  daily " 
rate. 

Further,  section  773A(b)  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  Such 
an  adjustment  period  is  required  only 
when  a  foreign  currency  is  appreciating 
against  the  U.S.  dollar.  No  adjustment 
period  is  warranted  in  this  case,  because 


the  Italian  lira  generall>  reniauied 
constant  or  depreciated  against  the  U.S. 
dollar  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  witJi  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  pasta  from  Italy,  that 
are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Normally,  we 
would  instruct  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  Value 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  However,  the  product 
under  investigation  is  also  subject  to 
concurrent  countervailing  duty 
investigation.  Article  VI.5  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
provides  that  "[n]o  product  *   *   *  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(c)(1)(C)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  oh  the  portion  of  the 
margin  attributed  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 

The  Department  has  determined,  in 
its  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Italy  (60  FR  53747 
(October  17,  1995)),  that  the  product 
under  investigation  benefitted  from 
export  subsidies.  To  obtain  the  most 
accurate  estimate  of  antidumping 
duties,  and  to  fulfill  our  international 
obligations  arising  under  the  GATT,  we 
are  subtracting,  for  deposit  purposes, 
the  cash  deposit  rate  attributable  to  the 
export  subsidies  found  in  the 
countervailing  duty  investigation.  (For 
Arrighi  0.62,  Delverde  0.77,  and  La 
Molisana  0.08  percent.)  We  are  also 
subtracting  from  the  "All  Others"  rate 
the  cash  deposit  rate  attributable  to  the 
export  subsidies  included  in  the 
countervailing  duty  investigation  for  the 
All  Others  rate,  0.20  percent.  In  keeping 
writh  Article  of  17.4  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measures,  the 
Department  will  terminate  the 
suspension  of  liquidation  in  the 
companion  countervailing  duty 
investigation  of  Certain  Pasta  From 
Italy,  effective  February  14,  1995,  which 


is  120  days  after  the  date  of  publication 
of  the  prehminary  determination. 
Accordingly,  on  February  14, 1996,  the 
antidumping  deposit  rate  will  revert  to 
the  full  amount  calculated  in  this 
preliminary  determination.  These 
suspension  of  Uquidation  instructions 
will  remain  in  effect  until  further  notice. 


Exporter /Manufac- 
turer 

Weighted- 
average 
margin 

percerTtage 

Bonding 
percent- 
age 

Arrighi   

De  Cecco  *  

0.06 
46.67 

0.06 
22.15 
14.83 
12.85 

0.14 
15.85 

0.00 
46  67 

Delverde  

De  Matteis  

0.00 
22.15 

La  Molisana  

1403 

Liguori  

Pagani 

All  Others  

12.85 

0.00 

15.56 

*  Facts  Available  Rate. 

Pursuant  to  section  775(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  all 
zero  and  de  minimis  weighted-average 
dumping  margins  and  margins 
determined  entirely  under  section  776 
of  the  Act,  from  the  calculation  of  the 
All  Others  rate. 

ITC  Notification 

In  accordance  with  section  733(1)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  prehminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistan*  Secretary  for  Import 
Administratioi   .lo  later  than  April  1, 
1996,  and  rebt  ;al  briefs,  no  later  than 
April  4,  1996.  A  list  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
section  774  of  the  Act,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  April  8,  1996,  the  time 
and  place  to  be  determined,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 


requested,  must  submit  a  WTitten 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  December  14. 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 
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Notice  of  Preliminary  Determination  of 
Sates  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Pasta  From  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  19, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Michelle  Frederick, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-5288  or  (202) 482-0186, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rounds 
Agreements  Act  (URAA). 

Preliminary  Determination 

We  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  certain  pasta  (pasta)  from  Turkey  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733(b)  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
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Case  History 

Since  the  initiation  of  this 
investigation  on  June  1.  1995  (60  PR 
30268.  June  8.  1995),  the  following 
events  have  occurred: 

On  June  26,  1995.  the  United  States 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case  (see  ITC 
Investigation  No.  731-TA-734). 

On  July  10.  1995.  the  Department  of 
Commerce  (the  Department)  determined 
that,  due  to  limited  resources,  we  would 
only  be  able  to  analyze  the  responses  of 
the  two  largest  exporters  of  pasta  to  the 
United  States.  The  following  two 
companies  were  named  as  mandatory 
respondents  in  this  investigation:  Filiz 
Gida  Sanayii  ve  Ticaret  A.S.  (Filiz)  and 
Maktas  Makamacilik  ve  Ticaret  A.S. 
(Maktas).  For  a  further  discussion,  see 
the  "Mandatory  and  Voluntary 
Respondent  Selection"  section  of  this 
notice.  In  accordance  with  19  CFR 
353.42(b),  we  issued  antidumping  duty 
questionnaires  concerning  Sections  A, 
B,  C,  and  D  of  the  questionnaire  to  the 
two  mandatory  respondents  on  July  12, 
1995.  Section  A  of  the  questionnaire 
requests  general  information  concerning 
the  company's  corporate  structure  and 
business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the 
sales  of  that  merchandise  in  all  markets. 
Sections  B  and  C  of  the  questionnaire 
request  home  market  sales  listings  and 
U.S.  sales  listings.  Section  D  of  the 
questionnaire  requests  information 
regarding  the  cost  of  production  of  the 
foreign  like  product  and  the  constructed 
value  of  the  merchandise  under 
investigation. 

The  respondents  submitted 
questionnaire  responses  in  August  and 
September,  1995.  The  Department 
issued  supplemental  questionnaires  in 
September  and  October,  1995. 
Responses  to  these  questionnaires  were 
received  in  October  and  November, 
1995. 

On  August  25,  1995,  the  Department 
determined  this  investigation  to  be 
extraordinarily  complicated  due  to  the 
complexity  of  the  transactions  and 
novel  issues  presented  as  a  result  of  this 
investigation  being  one  of  the  first  cases 
conducted  since  the  implementation  of 
the  URAA.  Consequently,  the 
Department  postponed  the  preliminary 
determination  until  no  later  than 
December  8. 1995  (60  FR  45154.  August 
30.  1995)  (extended  six  additional 
calendar  days  to  December  14,  1995 
because  of  the  federal  government 
shutdown). 

On  October  11.  1995,  the  petitioners 
submitted  a  letter  requesting  that  the 
Department  treat  Maktas  and  certain  of 


its  customers  as  affiliated  parties 
pursuant  to  section  771(33)  of  the  Act. 
The  Department  has  determined,  for  the 
purposes  of  this  preliminary 
determination,  that  there  is  no 
information  on  record  to  support  the 
petitioners'  claim  that  Maktas  and 
certain  of  its  customers  should  be 
treated  as  affiliated  parties  (see 
Concurrence  Memorandum  dated 
December  14.  1995). 

Mandatory  Respondent  Selection 

Section  777A(c)  of  the  Act  states  that 
the  Department  shall  calculate  an 
individual  dumping  margin  for  each 
known  exporter  or  producer  of  the 
subject  merchandise,  except  where  this 
approach  is  not  practicable  due  to  the 
large  number  of  exporters  or  producers. 
Under  this  exception,  the  Department 
may  limit  its  examination  to:  (1)  A 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid 
based  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters  or 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  from 
the  exporting  country  that  can  be 
reasonably  examined.  Section 
353.44(b)(1)  of  the  Department's 
regulation*  states  that  the  Department 
will  normally  examine  not  less  than 
60%  of  the  volume  or  value  of  sales, 
while  section  353.59(b)(1)  provides  for 
sampling  when  a  significant  volume  of 
sales  is  involved. 

The  petitions  filed  against  pasta  from 
Italy  and  Turkey,  listed  73  Italian 
companies  and  15  Turkish  companies  as 
possible  producers  or  exporters  of  pasta 
to  the  United  States.  Other  information 
available  to  the  Department  indicated  an 
equally  large  number  of  producers  or 
exporters.  Since,  at  the  time  of 
respondent  selection,  there  was 
insufficient  information  on  the  record  to 
employ  statistically  valid  sampling 
techniques,  the  Department  focused  its 
selection  on  the  producers  and 
exporters  accounting  for  the  largest 
volume  of  exports  to  the  United  States 
[see  Sweaters  Wholly  or  in  Chief  Weight 
of  Man-Made  Fiber  from  Taiwan  (58  FR 
34585,  (August  23,  1990))  and  Fresh  Cut 
Roses  from  Colombia  and  Ecuador.  (60 
FR  13958,  (March  15,  1995)).  Based  on 
the  administrative  resources  available  to 
the  Department  and  the  anticipated 
inclusion  of  many  complex  issues 
related  to  new  provisions  of  the  Act.  it 
was  determined  that  the  maximum  total 
number  of  companies  that  could  be 
handled  in  the  parallel  pasta 
investigations  was  ten.  In  a  subsequent 
analysis  of  the  volume  of  exports  of 
individual  companies  from  Italy  and 
Turkey,  it  was  determined  that 
investigating  ten  companies  would 


allow  the  Department  to  investigate  45 
percent  of  the  volume  of  exports  from 
each  country.  In  Italy,  45  percent  was 
attained  with  the  eight  largest 
companies,  while  in  Turkey  45  percent 
was  attained  with  the  two  largest 
companies.  A  complete  analysis  of  the 
respondent  selection  process  is 
contained  in  a  July  7,  1995,  decision 
memorandum  from  Gary  Taverman  to 
Barbara  Stafford. 

Voluntary  Respondents 

Section  782(a)  of  the  Act  states  that 
individual  rates  shall  be  calculated  for 
firms  which  voluntarily  provide 
information,  except  where  the  number 
for  all  such  respondents  is  so  large  that 
the  calculation  of  individual  dumping 
margins  for  all  such  respondents  would 
be  unduly  burdensome  and  would 
prevent  the  timely  completion  of  the 
investigation.  Based  on  the  same 
reasoning  that  led  the  Department  to 
limit  the  number  of  respondents  in  the 
investigations  to  ten  companies  (j.e.  the 
large  number  of  companies  and 
administrative  resource  constraints),  the 
Department  determined  that  no 
voluntary  respondents  could  be 
accepted  unless  one  of  the  mandatory 
respondents  did  not  participate.  (See  the 
July  7,  1995,  decision  memorandum 
from  Gary  Taverman  to  Barbara 
Stafford.)  Potential  voluntary 
respondents  were  provided  with 
specific  written  guidance  on  the 
E)epartment's  criteria  for  including  a 
voluntary  respondent  in  the 
investigation.  Ultimately,  no  voluntary 
respondent  attempted  to  fulfill  the 
Department's  criteria  for  consideration. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  December  11.  1995,  the 
respondents  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  its  final 
determination  until  135  days  after  the 
publication  of  an  affirmative 
preliminary  determination  in  the 
Federal  Register.  In  accordance  with  19 
CFR  353.20(b).  because  our  preliminary 
determination  is  affirmative,  the 
respondents  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  no  compelling 
reasons  for  denial  exist,  we  are  granting 
respondents'  request  and  postponing  the 
final  determination. 

Scope  of  Investigation 

The  scope  of  this  investigation 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 


or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  fiavorings,  ^md  up  to  iwo 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
investigation  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  under  investigation 
is  currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

(1)  On  August  24. 1995.  the 
petitioners  requested  that  we  expand 
the  scope  to  cover  all  imports  of  non-egg 
dry  pasta  for  the  retail  and  the  food 
service  markets.  We  have  determined 
that  the  scope  should  not  be  expanded. 
For  a  discussion  of  this  decision,  see 
Preliminary  Affirmative  Countervailing 
Dutv  Determination:  Certain  Pasta  from 
Turkey  (60  FR  53747.  October  17.  1995) 
and  Memorandum  to  Susan  G. 
Esserman.  Assistant  Secretary  for  Import 
Administration  dated  October  10,  1995. 

(2)  On  October  2,  1995.  a  U.S. 
importer  of  Italian  pasta  requested  that 
the  Department  exclude  "organic  pasta" 
from  the  scope  of  the  companion 
antidumping  and  countervailing  duty 
investigations  of  certain  pasta  from 
Italy.  If  a  similar  request  is  made  for 
Turkey,  the  Department  will  address  it 
as  stated  in  the  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Italy. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
May  1.  1994,  through  April  30,  1995. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  home  market,  fitting  the 
description  specified  in  the  "Scope  of 
Investigation"  section  above,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
.  comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
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in  Appendix  111  of  the  Etepartment's 
antidumping  questionnaire. 

Targeted  Dumping 

On  October  20.  1995.  the  petitioners 
requested  that,  for  all  respondents,  the 
Department  compare  the  transaction 
specific  export  prices  in  the  United 
States  market  to  weighted-average 
normal  values,  in  accordance  with  the 
"targeted  dumping"  provisions  of 
section  777Ald)(l)(B)  of  the  Act.  The 
petitioners'  allegation  rested  on  an 
analysis  of  average  retail  prices  of 
selected  brands  of  pasta,  rather  than  on 
the  export  or  constructed  export  prices 
of  the  respondents  which  were  already 
on  the  record  in  the  investigation  and 
thus  available  to  the  petitioners.  This 
request  was  denied  by  the  Department 
on  November  8, 1995,  on  the  grounds 
that  the  allegation  did  not  meet  the 
requirements  of  section  777(A)(d)(l)(B) 
because  it  was  not:  (1)  Based  on 
exporter  specific  prices;  (2)  exporter 
specific;  and  (3)  based  on  examination 
of  "comparable"  merchandise.  See 
Memorandum  from  the  Pasta  Team  to 
Barbara  R.  Stafford  dated  November  8, 
1995. 

Level  of  Trade 

As  set  forth  in  section  773(a)(7)(A)  of 
the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  at  829-831,  to  the 
extent  practicable,  the  Department  will 
calculate  normal  values  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales.  When  the  Department  is  unable  to 
find  sales  in  the  comparison  market  at 
the  same  level  of  trade  as  the  U.S. 
sale(s),  the  Department  may  compare 
sales  in  the  U.S.  and  foreign  markets  at 
a  different  level  of  trade. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act.  if  sales  at 
different  levels  of  trade  are  compared, 
the  Department  will  adjust  the  normal 
value  to  account  for  differences  in  levels 
of  trade  if  two  conditions  are  riiet.  First, 
there  must  be  differences  between  the 
selling  functions  performed  by  the  seller 
at  the  different  levels  of  trade.  Second, 
the  differences  must  affect  price 
comparability  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  different  levels  of  trade  in  the 
market  in  which  normal  value  is 
determined.  When  constructed  export 
price  is  applicable,  section  773(a)(7)(B) 
of  the  Act  establishes  the  procedures  for 
making  a  constructed  export  price  offset 
when:  (1)  Normal  value  is  at  a  different 
level  of  trade,  and  (2)  the  data  available 
do  not  provide  an  appropriate  basis  for 
a  level  of  trade  adjustment. 


In  order  to  identify  levels  of  trade,  the 
Department  must  review  information 
concerning  selling  functions  of  the 
exporter.  In  addition,  a  respondent 
seeking  to  establish  a  level  of  trade 
adjustment  must  demonstrate  the 
appropriateness  of  such  an  adjustment. 
Therefore,  in  addition  to  the  questions 
related  to  the  level  of  trade  in  our  July. 
12,  1995,  questionnaire,  on  October  23, 
1995.  we  sent  each  respondent 
supplemental  questions  related  to  level 
of  trade  comparisons  and  adjustments. 
We  asked  each  respondent  to  establish 
any  claimed  levels  of  trade  based  on 
selling  functions  performed  and  services 
offered  to  each  customer  or  customer 
class,  and  to  document  and  explain  any 
claims  for  a  level  of  trade  adjustment. 

Upon  review  of  each  respondent's 
submissions  on  level  of  trade,  and  other 
related  information  on  the  record,  we 
identified  one  or  both  of  the  following 
difficulties:  (1)  Not  all  of  the  selling 
functions  performed  were  identified;  (2) 
although  certain  selling  functions  were 
assigned  to  specific  groups  of 
customers,  not  all  customers  in  some 
identified  groups  were  provided  the 
service. 

In  light  of  these  concerns,  we 
reviewed  each  response  to  identify  all 
types  of  selling  functions,  both  claimed 
and  imclaimed,  that  had  been  provided. 
We  subsequently  consolidated  the 
selling  functions  into  four  broad 
categories  related  to  the  sale  of  pasta:  (1) 
Freight  and  delivery  services;  (2) 
advertising;  (3)  maintaining  finished   ' 
goods  inventories  to  fill  customer 
orders;  and  (4)  other  service  programs 
(primarily  handling  rebate  and  warranty 
claims).  We  then  analyzed  each 
respondent's  submissions  to  determine 
which  selling  function  categories 
applied  to  each  pasta  sale  made  in  the 
U.S.  and  Turkish  market.  We  did  this 
based  on  both  the  selling  expenses 
reported  for  that  transaction  and  the 
respondent's  narrative  descriptions. 
Finally,  we  created  a  computer  program 
that  assessed,  on  a  transaction  specific 
basis,  whether  or  not  services 
corresponding  to  the  four  selling 
function  categories  were  provided. 

To  the  extent  practicable,  we 
compared  normal  value  at  the  same 
level  of  trade  as  the  U.S.  sale  (as 
indicated  by  the  '^jvel  of  trade  codes 
established  in  the  computer  program). 
Where  comparisons  at  the  same  level  of 
trade  were  not  possible,  we  attempted  a 
comparison  at  the  next  most  comparable 
level  of  trade.  Any  remaining 
unmatched  U.S.  sales  were  compared  to 
sales  in  the  comparison  market  vdthout 
regard  to  level  of  trade. 

Both  Turkish  respondents.  Maktas 
and  Filiz  claimed  a  level  of  trade 
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adjustruent  fur  cuinparisons  be(w'ti«n 
different  levels  of  trade.  However,  these 
level  of  trade  adjustments  were  not 
allowed  because  none  of  the  claimed 
adjustments  were  based  on  price 
differences  between  the  two  levels  of 
trade. 

The  level  of  trade  methodology 
employed  by  the  Department  in  this 
prelimmary  determination  is  based  on 
the  facts  particular  to  this  investigation. 
As  stated  above,  there  is  a  new 
emphasis  on  function  of  the  seller  in 
determming  level  of  trade,  as  well  as 
new  conditions  for  a  level  of  trade 
comparison  or  adjustment.  The 
Department  intends,  where  appropriate, 
to  request  additional  information  prior 
to  verification  for  its  continuing  analysis 
of  this  issue.  The  Department  will 
continue  to  examine  its  policy  for 
making  level  of  trade  comparisons  and 
adjustments. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pasta 
by  the  two  Turkish  respondents  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  Export 
Price  (EP)  to  the  Normal  Value  (NV),  as 
described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section 
777A(d)(l)(A)(i),  we  calculated 
weighted-average  EPs  for  comparisons 
to  weighted-average  NVs. 

Turkey  experienced  an  inflation  rate 
of  over  75  percent  during  the  POI,  as 
measured  by  the  wholesale  price  index 
published  in  International  Financial 
Statistics.  In  past  cases,  we  have  found 
economies  with  annual  inflation  rates  of 
over  50  percent  to  be  hyperinflationary. 
{See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Fenosilicon 
From  Brazil,  59  FR  732,  January  6. 
1994.)  We  determined,  therefore,  that 
Turkey's  economy  was 
hyperinflationary  during  the  POI. 
Accordingly,  to  avoid  the  distortions 
caused  by  the  effects  of  hyperinflation 
on  prices,  we  calculated  EPs  and  NVs 
on  a  monthly  average  basis,  rather  than 
on  a  POI  average  basis. 

Export  Price 

For  both  FiUz  and  Maktas  we 
calculated  EP  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation  and 
Constructed  Export  Price  (CEP) 
methodology  was  not  otherwise 
warranted  based  on  the  facts  of  this 
investigation. 

For  Maktas,  we  based  EP  on  packed, 
FOB  Turkish  port  prices  to  unaffiliated 
customers  in  the  United  States.  We 


made  deductions  from  tl>ti  bidrtiag  price 
(gross  unit  price),  where  appropriate,  for 
foreign  brokerage  and  handling  and 
foreign  inland  freight.  For  Filiz  we 
t)ased  EP  on  packed,  FOB  Turkish  port 
and  C&F  prices  charged  to  unaffiliated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  brokerage  and  handling, 
foreign  inland  freight,  foreign  inland 
insurance,  and  ocean  freight. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  each 
respondent's  volimie  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Since 
each  respondent's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  Was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
each  respondent.  Maktas  reported  one 
sale  made  during  the  POI  to  an  affiliated 
party.  Since  this  sale  accounted  for  an 
insignificant  portion  of  the  total  POI 
home  market  sales,  we  excluded  this 
sale  from  our  analysis.  We  calculated 
NV  as  noted  in  the  "Price  to  Price 
Comparisons"  and  "Price  to  CV 
Comparisons"  sections  of  this  notice. 

Cost  of  Production  Analysis 

Based  on  the  allegation  contained  in 
the  petition,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  the  merchandise.  As  a  result, 
the  Department  initiated  investigations 
to  determine  whether  the  respondents 
made  home  market  sales  during  the  POI 
at  prices  below  their  respective  cost  of 
production  (COP)  within  the  meaning  of 
section  773(b)  of  the  Act.  (See  Initiation 
of  Antidumping  Duty  Investigations: 
Certain  Pasta  from  Italy  and  Turkey.) 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general,  and 
administrative  expenses  (SG&A)  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act.  As  noted 
above,  we  determined  that  the  Turkish 
economy  was  hyperinflationary  during 
the  POI.  Therefore,  in  order  to  avoid  the 
distortive  effect  of  inflation  on  our 
comparison  of  costs  and  prices,  we 
requested  that  respondents  submit 


monthly  COP  figures  based  on  the 
current  production  costs  incurred 
during  each  month  of  the  POI.  We  relied 
on  the  respondents'  COP  amounts 
except  in  the  following  specific 
instances  wherein  the  reported  costs 
were  improperly  valued: 

Maktas.  (1)  Maktas  excluded  amoimts 
reported  as  "extraordinary"  expenses  on 
its  financial  statements  from  its  reported 
COP  and  constructed  value  (CV)  figures. 
Those  expenses  were  comprised  of 
annual  plant  cleaning  costs  as  well  as 
other  amounts,  the  nature  of  which  the 
company  did  not  disclose  in  its 
response  to  our  July  12,  1995 
questionnaire.  We  typically  consider 
costs  associated  v^th  normal  plant  and 
equipment  maintenance  to  be  part  of  the 
cost  of  manufacturing  (COM)  and  have 
therefore  included  these  expenses  in  our 
calculation  of  COP. 

(2)  Maktas  reduced  its  reported 
interest  expense  by  amounts  received  in 
connection  with  foreign  exchange  gains. 
The  company  did  not  respond  to  our 
October  13,  1995  request  for  additional 
information  regarding  the  nature  of 
these  gains.  We  therefore  excluded 
Maktas'  reported  foreign  exchange  gains 
from  the  company's  net  interest  expense 
calculation. 

Filiz.  (1)  Filiz  calculated  its  net 
interest  expense  using  eimounts  from  its 
unconsolidated  financial  statements. 
Since  the  Department's  normal  practice 
is  to  calculate  interest  expense  on  a 
consolidated  basis,  we  adjusted  the 
company's  reported  net  interest  expense 
to  include  the  interest  expense  incurred 
by  Filiz's  parent  company. 

(2)  Filiz  reduced  its  reported  interest 
expense  by  amounts  received  in 
connection  with  foreign  exchange  gains. 
However,  because  Filiz  sourced  its 
production  inputs  domestically  during 
the  POI.  and  since  the  company  did  not 
disclose  the  nature  of  these  amounts,  we 
concluded  that  the  foreign  exchange 
gains  related  to  sales  of  merchandise  by 
the  company  rather  than  to  its 
purchases  of  inputs  for  pasta 
production.  We  therefore  excluded 
Filiz's  reported  foreign  exchange  gains 
from  the  company's  net  interest  expense 
calculation. 

B.  Test  of  Home  Market  Prices 

We  used  the  respondents'  adjusted 
monthly  COP  amounts  and  the 
wholesale  price  index  from  the 
government  of  Turkey's  State  Institute 
of  Statistics  to  compute  an  annual 
weighted  average  COP  for  the  POI.  We     . 
compared  the  weighted-average  COP 
figures  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
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made  at  prices  below  COP.  On  a  product 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(c)  where 
less  than  20  percent  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  were  at  prices  less  than  the 
COP,  we  disregarded  only  the  below- 
cost  sales  where  such  sales  were  found 
to  be  made  within  an  extended  period 
of  time  (in  accordance  with  section 
773(b)(2)(D)  of  the  Act)  and  at  prices 
which  would  not  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time  (in  accordance  with  section 
773(b)(2)(B)  of  the  Act).  For  each 
respondent,  where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  CV,  in 
accordance  with  section  773(a)  of  the 
Act. 

We  found  that,  for  certain  pasta 
products,  more  than  20  percent  of  each 
respondent's  home  market  sales  were 
sold  at  below  COP  within  an  extended 
period  of  time  in  substantial  quantities. 
Further  we  did  not  find  that  the  prices 
for  these  sales  provided  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  excluded  these  sales 
from  our  analysis  and  used  the 
remaining  above-cost  sales  as  the  basis 
of  determining  NV.  in  accordance  with 
section  773(b)(1).  For  those  pasta 
products  for  which  there  were  no  above- 
cost  sales  in  the  ordinary  course  of 
trade,  we  compared  export  prices  to  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calculated  CV  based  on 
the  sum  of  each  respondent's  cost  of 
materials,  fabrication.  SG&A  and  U.S. 
packing  costs  as  reported  in  the  U.S. 
sales  databases.  In  accordance  with 
sections  773(e)(2)(A)  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  each  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  countr\'.  We 
calculated  each  respondent's  CV  based 
on  the  methodology  described  in  the 
calculation  of  COP  above.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses. 


Price  to  Price  Comparisons 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP.  we  based  NV  on  home  market 
prices.  For  Maktas,  we  calculated  NV 
based  on  ex-warehouse  or  delivered 
prices  to  unaffiliated  customers  and 
made  deductions,  where  appropriate, 
from  the  starting  price  for  inland  freight, 
inland  insurance,  discounts,  and 
rebates.  For  Filiz,  vvc  calculated  NV 
based  on  CIF  prices  to  unaffiliated 
customers  and  made  deductions,  where 
appropriate,  from  the  starting  price  for 
inland  freight,  inland  insurance, 
discounts,  and  rebates.  In  accordance 
with  section  773(a)(6)  of  the  Act,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  for  both 
respondents.  In  addition,  for  both 
respondents,  we  adjusted  for  differences 
in  the  circumstances  of  sale,  in 
accordance  with  section  773 
(a)(6)(C)(iii)  of  the  Act.  These 
circumstances  included  differences  in 
imputed  credit  expenses  and  advertising 
expenses.  For  both  Filiz  and  Maktas.  we 
recalculated  credit  expenses  by 
deducting  reported  discounts  from  the 
gross  unit  price. 

Price  to  CV  Comparisons 

Where,  for  Filiz,  we  compared  CV  to 
export  prices,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the 
weighted-average  U.S.  product-specific 
direct  selling  expenses. 

Currency  Conversion 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  However,  the  Federal 
Reserve  Bank  does  not  track  or  publish 
exchange  rates  for  the  Turkish  Lira. 
Therefore,  we  made  currency 
conversions  based  on  the  daily 
exchange  rates  from  the  Dow  Jones 
Service,  as  published  in  the  Wall  Street 
Journal. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation".  For  this 
preliminary  determination,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  rate  by  2.25  percent. 
The  benchmark  rate  is  defined  as  the 
rolling  average  of  the  rates  for  the  past 
40  business  days.  When  we  determined 
that  a  fluctuation  existed,  we 
substituted  the  benchmark  rate  for  the 
daily  rate. 

Further,  section  773A(b)  directs  the 
Department  to  allow  a  60  day 
adjustment  period  when  a  currency  has 


undergone  a  sustained  movement.  Such 
an  adjustment  period  is  required  only 
when  the  foreign  currency  is 
appreciating  against  the  U.S.  dollar.  No 
adjustment  period  is  warranted  in  this 
case,  because  the  Turkish  Lira  generally 
remained  constant  or  depreciated 
against  the  dollar  during  the  POI. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

Ln  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  pasta  from  Turkey, 
that  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Normally,  we 
would  instruct  the  U.S.  Customs  Service 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  export  price,  as  indicated  in 
the  chart  below.  However,  the  product 
under  investigation  is  also  subject  to 
concurrent  countervailing  duty 
investigation.  Article  VI. 5  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
provides  that  "(njo  product  •   *  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(c)(1)(C)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsides, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount.  The 
Department  has  determined,  in  its 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Certain  Pasta  from 
Turkey,  that  the  product  under 
investigation  benefitted  from  export 
subsidies.  To  obtain  the  most  accurate 
estimate  of  antidumping  duties,  and  to 
fulfill  our  international  obligations 
arising  under  the  GATT,  we  are 
subtracting  for  deposit  purposes  the 
cash  deposit  rate  attributable  to  the 
export  subsidies  found  in  the 
countervailing  duty  investigation  (14.72 
percent  and  19.80  percent  for  Filiz  and 
Maktas,  respectively)  from  the 
antidumping  bonding  rate  for  Maktas 
and  Filiz.  We  are  also  subtracting  from 
the  "All  Others"  rate  the  cash  deposit 
rate  attributable  to  the  export  subsidies 
included  in  the  counter\ai ling  duty 
investigation  for  All  Others.  In  keeping 
with  Article  of  1 7.4  of  the  WTO 
Agreement  on  Subsidies  and 
Counter\'ailing  Measures,  the 
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suspension  of  liquidation  in  the 
companion  countervailing  duty 
investigation  of  Certain  Pasta  From 
Turkey,  effective  February  14.  1995, 
which  is  120  days  after  the  date  of 
publication  of  the  preliminary 
determination.  Accordingly,  on 
February  14.  1996.  the  antidumping 
deposit  rate  will  revert  to  the  full 
amount  calculated  in  this  preliminary 
determination.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 
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Exportef/manu- 
facturer 

Weighted- 
average 

margin  per- 
cerrtage 

Borxjing 
percentage 

FiHz  

Matrtas  

AH  Others 

10.44 
18.80 
15.61 

0.00 
0.00 
0.00 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  April  2, 
1996,  and  rebuttal  briefs,  no  later  than 
April  5,  1996.  A  Ust  of  authorities  used 
and  an  executive  summary  of  issues 
should  accompany  any  briefs  submitted 
to  the  Department.  Such  summary 
should  be  limited  to  five  pages  total, 
including  footnotes.  In  accordance  with 
19  CFR  353.38,  we  will  hold  a  pubbc 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  April  9,  1996,  time  and  place  to 
be  determined,  at  the  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 


Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register. 

Thi&  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  December  14, 1995. 
Susan  G.  Easerman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  96—163  Filed  1-18-96;  8:45  am) 
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Porcelaln-on-Steel  Cookingware  From 
Mexico;  Preliminary  Results  of  New 
Shipper  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
New  Shipper  Countervailing  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  administrative  review  of  the 
countervailing  duty  order  on  porcelain- 
on-steel  cookingware  fitim  Mexico.  We 
preliminarily  determine  the  net  subsidy 
to  be  zero  percent  for  Esmaltaciones  San 
Ignacio  S.A.  (San  Ignacio)  for  the  period 
January  1,  1995  through  June  30,  1995. 
If  the  final  results  remain  the  same  as 
these  preliminarv'  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  subject  merchandise 
from  San  Ignacio  exported  on  or  after 
January  1,  1995.  and  on  or  before  June 
30,  1995.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  January  19,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Curtis  or  Kelly  Parkhill.  Office  of 
Countervailing  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
Telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  12,  1986,  the 
Department  published  in  the  Federal 


Register  (55  FR  51139j  me 
countervailing  duty  order  on  porcelain- 
on-steel  cookingware  from  Mexico.  On 
June  20,  1995  the  Department  received 
a  request  from  San  Ignacio  for  a  new 
shipper  administrative  review  of  the 
countervailing  duty  order  on  porcelain- 
on-steel  cookingware  from  Mexico 
pursuant  to  section  751(a)(2)(B)  of  the 
Tariff  Act  of  1930,  as  amended,  (the 
Act),  and  in  accordance  with  interim 
regulation  19  CFR  355.22(j)(2)  (60  FR 
25130  (May  11, 1995)).  In  its  request. 
San  Ignacio  certified  that  it  met  the 
requirements  set  forth  in  the  Act  and 
interim  regulations  for  new  shippers. 

We  initiated  the  review,  covering  the 
period  January  1,  1995  through  June  30. 
1995  (POR).  on  July  20,  1995  (60  FR 
37426).  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise,  San  Ignacio,  and  nine 
programs. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookingware  from  Mexico.  The  products 
are  porcelain-on-steel  cookingware 
(except  teakettles),  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel,  and  are  enameled  or  glazed  with 
vitreous  glasses.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  number 
7323.94.0020  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Analysis  of  Programs 

Programs  Preliminarily  Found  Not  To 
Be  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
exporter  of  the  subject  merchandise  did 
not  apply  for  or  receive  benefits  under 
these  programs  during  the  review 
period: 

(A)  Bemco  Nacional  de  Comercio 
Exterior,  S.N.C.  (Bancomext) 

(B)  Certificates  of  Fiscal  Promotion 
(CEPROn) 

(C)  PITEX 

(D)  Other  Bancomext  Preferential 
Financing 

(E)  State  Tax  Incentives 

(F)  Article  15  Loans 
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(G)  NAFINSA  FOGAIN-type 
Financing 
(H)  NAFINSA  FONEI-type  Financing 
(I)  FONEI 

Preliminary  Results  of  Review 

For  the  period  January  1,  1995 
through  June  30, 1995,  we  preliminarily 
determine  the  net  subsidy  to  be  zero  for 
San  Ignacio.  If  the  final  results  of  this 
review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  San 
Ignacio  exported  on  or  after  January  1, 
1995,  and  on  or  before  June  30,  1995. 

The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  zero  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  San 
Ignacio  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review.  The  cash  deposit 
rates  for  all  other  producers/exporters 
remain  unchanged  from  the  last 
completed  administrative  review  (See 
Porcelain-on-Steel  Cookingware  From 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (60  FR 
53165;  October  12,  1995)). 

Interested  parties  may  request  a 
hearing  not  later  than  10  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Parties  who  submit  WTitten 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Any 
hearing,  if  requested,  will  be  held  seven 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  peirties. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no*vent  later 
than  the  date  the  case  briefs  are  due. 
The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 


This  administrative  review  and  notice 
are  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  (19  U.S.C. 
1675(a)(2)(B)). 

Dated:  Derember  14,  1995. 
Susan  G.  E.ss«rnian, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  96-464  Filed  1-18-96:  8:45  am) 


B^L-ING 


3F   35' 


National  Oceanic  and  Atmospheric 

Administration 

August  1993  Tampa  Bay  0;i  Spill: 
Notice  of  Availability  anc  ^ecwestfor 
Comments  on  a  Draft  Damage 
Assessment  and  Restoration  Plan 

AGENCIES:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce,  United  States  Department  of 
the  Interior  (DOI),  and  Department  of 
Environmental  Protection,  State  of 
Florida. 

ACTION:  Notice  of  availability  of  a  draft 
damage  assessment  and  restoration  plan 
and  of  a  45-day  period  for  public 
comment  on  the  plan. 
SUMMARY:  NoUce  is  given  that  the  draft 
document  entitled  "Draft  Damage 
Assessment  and  Restoration  Plan  for  the 
1993  Tampa  Bay  Oil  Spill,  Volume  I— 
Ecological  Injuries"  is  available  for 
public  review  and  comment.  The 
document  represents  the  first  part  , 
(Volume  I)  of  the  draft  damage 
assessment  and  restoration  plan  (Draft 
DARP)  being  developed  by  the  State  and 
Federal  natural  resource  trustees  to 
assess  natural  resource  damages  for  the 
injury,  loss,  destruction  and  lost  use  of 
natural  resources  that  resulted  from  the 
oil  spill  in  Tampa  Bay,  Florida, 
following  the  August  10,  1993  collision 
of  certain  vessels  in  Tampa  Bay.  Volume 
I  presents  the  methods  proposed  for  use 
to  restore  and  compensate  for  natural 
resources  injuries  and  losses  of  an 
ecological  nature.  Volume  I  of  the  Draft 
DARP  is  consistent  with  Section  1006  of 
the  Oil  Pollution  Act  of  1990  (OPA), 
Chapter  376  of  the  Florida  Statutes  and 
the  guidance  provided  by  the  Natural 
Resource  Damage  Assessment 
regulations  at  43  CFR  Part  11  (1994),  as 
amended.  Public  review  of  this  draft 
plan,  as  aimounced  by  this  notice,  is 
consistent  with  Section  1006  of  OPA 
and  43  CFR  11.32(c)  of  those 
regulations. 

DATES:  Comments  must  be  submitted  in 
wTiting  on  or  before  March  4,  1996. 
ADDRESSES:  Requests  for  copies  of 
Volume  I  of  the  Draft  DARP  should  be 
sent  to  Jim  Jeansonne  of  the  National 
Oceanic  and  Atmospheric 


Administration  (NOAA)  Damage 
Assessment  Center,  9721  Executive 
Center  Drive  N.,  Suite  134,  St. 
Petersburg,  FL  33702,  or  Jane  Urquhart- 
Donnelly  of  the  Florida  Department  of 
Environmental  Protection  (DEP).  Office 
of  Coastal  Protection,  8407  Laurel  Fair 
Circle,  Rm.  214,  Tampa,  FL  33619. 
Volume  I  is  also  available  for  public 
review  at  the  St.  Petersburg  Public 
Library,  Main  Library  Reference  Dept., 
3745  9th  Ave  N.,  St.  Petersburg  FL 
during  normal  library  hours.  Written 
comments  on  the  plan  should  be  sent  to 
either  Jim  Jeansonne  of  the  NOAA 
Damage  Assessment  Center  or  to  Jane 
Urquhart-Donnelly  of  the  DEP  Office  of 
Coastal  Protection  at  the  same  address 
as  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Jeansonne  of  the  NOAA  Damage 
Assessment  Center,  (813)  570-5391  or 
Jane  Urquhart-Donnelly,  (813)  744- 
6462. 

SUPPLEMENTARY  INFORMATION:  On  August 
10,  1993,  at  approximately  5:45  a.m.,  the 
tank  barge  "OCEAN  255"  and  the  tank 
barge  "B-155"  collided  with  the 
freighter  "BALSA  37"  just  south  of 
Mullet  Key  near  the  entrance  of  Tampa 
Bay,  Florida.  The  OCEAN  255  caught 
fire  upon  impact  and  burned  for 
approximately  18  hours.  During  that 
period,  approximately  32,000  gallons  of 
Jet  A  fuel,  diesel,  and  gasoline  were 
discharged  from  the  OCEAN  255  into 
lower  Tampa  Bay.  The  B-155  was  also 
damaged  by  the  collision  and 
discharged  approximately  330,000 
gallons  of  #6  fuel  oil  in  the  same 
vicinity.  A  number  of  different  natural 
resources  were  eventually  exposed  to  oil 
as  a  result  of  these  discharges,  including 
mangroves,  seagrasses,  salt  marshes, 
birds,  sea  turtles,  shellfish  beds,  bottom 
sediments,  sandy  shorelines  and  the 
estuarine  water  column,  with  a  variety 
of  direct  injuries  and  lost  uses  of  natural 
resources  documented  to  have  resulted 
from  such  exposure. 

The  incident  is  subject  to  the 
authority  of  OPA,  33  U.S.C.  2701-2761 
(OPA),  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1321  et  seq. 
(FWPCA)  and  the  Florida  Pollutant 
Discharge  and  Control  Act,  Fla.  Stat. 
376.121.  NOAA,  the  U.S.  Department  of 
the  Interior,  and  the  Florida  Department 
of  Environmental  Protection  are  trustees 
for  natural  resources  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C.  9601 
et  seq.,  OPA,  the  FWPCA,  subpart  G  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan, 
40  CFR  300.600-300.615,  and,  in'the 
case  of  the  Florida  Department  of 
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Enviruiinit;ii;ai  r'rotectiuii,  ihu  i-  iuriUa 
Pollutant  Discharge  and  Control  Act,  Fla 
Stat.  376.121  (1994).  and  in  the  case  of 
the  Federal  trustees.  Executive  Order 
12777. 

These  State  and  Federal  agencies  (the 
co-trustees)  previously  determined  that 
natural  resources  and  resource  services 
subject  to  their  trust  authority  were 
injured  or  lost  as  a  result  of  the  August 
1993  oil  spill  and  that  the  injuries  and 
losses  were  sufhcient  to  warrant 
proceeding  with  an  assessment  of 
natural  resource  damages  under  the 
above  authorities.  That  determination  is 
dociunented  in  the  "Preassessment 
Screen  and  Determination  for  August 
10. 1993  Tampa  Bay,  Florida  Oil  Spill", 
of  November  2,  1993.  Volume  I  of  \he 
Draft  DARP  presents  the  assessment  and 
restoration  plan  developed  by  the  co- 
trustees to  address  the  direct  injuries  to 
natural  resources  and  the  interim  losses 
of  ecological  resource  services  caused 
by  the  spill.  Volume  I  evaluates 
restoration  alternatives  for  each  category 
of  ecological  injury  or  loss  and  defines 
compensation  for  resource  injuries 
based  on  necessary  or  appropriate 
restoration  actions,  wherever  possible. 
Ftuther.  the  draft  plan  contemplates  the 
use  of  simplified,  cost-effective 
procedures  and  methods  to  dociunent 
and  quantify  resource  injuries  and 
losses,  as  feasible  and  appropriate  to 
specific  resource  injuries  or  losses. 
Accordingly,  proposed  methods  and 
procedures  include  the  use  of  relevant 
scientific  literatiue.  scientifically  based 
models,  and  focused  injury 
determination  or  quantification  studies, 
alone  or  in  combination,  depending  on 
the  specific  injury  or  loss  category. 

The  August  1993  oil  spill  also 
disrupted  pubUcly  important  human 
uses  of  natural  resources,  however, 
assessment  methods  and  restoration 
plans  addressing  public  compensation 
for  those  lost  natiiral  resources  uses  will 
be  outlined  in  the  second  part  (Volume 
n)  of  the  Draft  DARP,  currently  being 
developed  by  the  co-trustees. 

Interested  members  of  the  public  are 
invited  to  request  a  copy  of  Volume  I  of 
the  Draft  DARP  from  and  to  submit 
written  comments  on  the  plan  to  either 
Jim  Jeansonne  of  NOAA's  Damage 
Assessment  Center,  or  to  Jane  Urquhart- 
Donnelly,  at  the  same  addresses  given 
above.  All  written  comments  will  be 
considered  by  NOAA,  the  Department  of 
the  Interior,  and  the  Florida  Department 
of  Environmental  Protection  in 
finalizing  the  assessment  and 
restoration  plan  for  the  ecological 
injuries  and  losses  and  will  be  included 
in  the  Report  of  Assessment  issued  at 
the  conclusion  of  the  assessment 
process. 


UMI 


[)ated:  December  21.  1995. 
Terry  D.  Garcia. 

General  Counsel.  National  Oceanic  and 
Atmospheric  Administration. 

IFR  Doc.  96-455  Filed  1-18-96;  8:45  am] 

BILUNG  COOC  3S10-12-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Special  Access  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Colombia 

January  11,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  Special  Access  Levels. 

EFFECTIVE  DATE:  January  23,  1996. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialists,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Colombia  and  exported  during  the 
period  January  1,  1996  through 
December  31,  1996  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  RounJ 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  Special  Access  Levels  are 
being  established  pursuant  to 
Memoranda  of  Understanding  (MOUs) 
dated  June  27.  1995  and  August  9,  1995 
between  the  Governments  of  the  United 
States  and  Colombia. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1996  limits  and  Special  Access 
Levels.  SubUmits  are  established  for 
products  which  are  not  subject  to  the 
terms  of  the  Special  Access  Textile 
Program. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19. 1995). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
pubhshed  on  June  11,  1986;  52  FR 
260.S7,  published  on  July  10,  1987;  54 
FR  50425,  published  on  December  6, 
1989;  and  60  FR  63512,  published  on 
December  11. 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  June  27.  1995 
and  August  9.  1995  MOUs.  the  Uruguay 
Round  Agreements  Act  and  the  ATC. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

)anuary  11. 1996. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultiiral  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC);  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3, 1972, 
as  amended,  you  are  directed  to  prohibit, 
effective  on  January  23, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  1996  and  extending 
through  December  31, 1996,  in  excess  of  the 
restraint  limits  listed  below. 

Pursuant  to  Memoranda  of  Understanding 
dated  June  27.  1995  and  August  9,  1995 
between  the  Governments  of  the  United 
States  and  Colombia;  and  under  the  terms  of 
the  Special  Access  Textile  Program,  as  set 
forth  in  51  FR  21208  (June  11.  1986),  52  FR 
26057  (July  10, 1987)  and  54  FR  50425 
(December  6,  1989),  you  are  directed  to 
establish  Special  Access  Levels  for  properly 
certified  textile  products  in  the  following 
categories  which  are  assembled  in  Colombia 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exp>orted  in  the  United  States 
from  Colombia  during  the  twelve-month 
period  which  begins  on  January  1, 1996  and 
extends  through  December  31, 1996. 


Category 


Category 

Twleve-month  limit 

315 

20,126,134  square 
meters. 

352/652  (Special  Ac- 
cess). 

352/652  (non-Special 
Access  sublimit). 

443 

444  (Special  Access  . 

444  (non-Special  Ac- 
cess sublimit). 


Twleve-month  limit 


31 ,800,000  dozen. 

3,180,000  dozen. 

124,249  numbers. 
205,020  numbers. 
82,008  numbers. 


Imports  charged  to  these  category  limits  for 
the  f)eriods  January  1. 1995  through 
December  31, 1995  (Categories  315,443  and 
444)  and  April  1,  1995  through  December  31, 
1995  (Categories  352/652)  shall  be  charged 
against  those  levels  of  restraint  to  the  extent 
of  any  refilled  balances.  In  the  event  the 
limits  established  for  those  jseriods  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  forth  in  this 
directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  December  5, 
1995,  shall  be  denied  entry  unless  the 
povemment  of  Colombia  authorizes  the  entry 
and  any  charges  to  the  appropriate  specific 
limit.  Any  shipment  which  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  96-615  Filed  1-18-96:  8:45  am) 

BILUNG  COOE  3510-OR-F 


Announcement  of  r^pcr;  Restramt 
Limits  and  Guarsmeed  Access  Levels 
for  Cera."  Ccno-   Woo:  and  Man- 
MadePibe'  ^eit-e  P'cducts  P'-ooucea 
orManufactu'ec  .n  tne  Dominican 
-  Djblic 

January  11,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 


EFFECTIVE  QATE:  January  2j.  i  .  .o 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482—3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Dominican  Republic  and  exported 
during  the  period  Januarj'  1,  1996 
through  December  31,  1996  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1996  limits.  A  directive  to  reduce 
the  limits  for  certain  categories  for 
carryforward  used  during  1995  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19. 1995). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11,  1986;  52  FR  6594, 
published  on  March  4,  1987;  52  FR 
26057.  published  on  July  10.  1987;  and 
54  FR  50425.  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  the  Uruguay 
Round  Agreements  Act  and  the  ATC. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Januar>'  11,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commis!.ioner:  Under  the  terms  of 
section  204  of  the  Agricuhural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC):  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3,  1972, 
as  amended,  you  are  directed  to  prohibit, 
effective  on  January'  23, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  the  Dominican 
Republic  and  exported  during  the  twelve- 
month period  beginning  on  January  1,  1996 
and  extending  through  December  31, 1996.  in 
excess  of  the  following  limits: 


Category 

Restraint  limit 

338/638  

737,674  dozen. 

339/639  

877,832  dozen. 

340/640  

759,395  dozen. 

342/642  

534,404  dozen. 

347/348/647/ 

1 ,81 7,844  dozen  of  which 

648. 

not  more  than  960,368 

dozen  shall  be  in  Cat- 

egories 647/648. 

351/651   

910,385  dozen. 

352/652  

9,500,000  dozen. 

433  

21,136  dozen. 

442  

71,761  dozen. 

443  

131.287  numbers. 

444  

71,761  numbers. 

448  

36,968  dozen. 

633  

11 1.426  dozen. 

Imports  charged  to  these  category  limits  for 
the  periods  January  1,  1995  through 
December  31, 1995  and  March  27, 1995 
through  December  31,  1995  (Categories  352/ 
652)  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

Additionally,  under  the  terms  of  the 
Special  Access  Program,  as  set  forth  in  51  FR 
21208  (June  11,  1986),  52  FR  26057  (July  10, 
1987),  and  54  FR  50425  (December  6,  1989), 
effective  on  Januarv'  23, 1996,  guaranteed 
access  levels  are  being  established  for 
properly  certified  textile  products  assembled 
in  the  Dominican  Republic  from  fabric 
formed  and  cut  in  the  United  States  in 
cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories  for  the 
period  January  l,^fi96  through  December  31, 
1996: 


Category 

Guaranteed  access  level 

338/638  

1,150,000  dozen. 

339/639  

1,150,000  dozen. 

340/640  

1,000,000  dozen. 

342/642  

1,000,000  dozen. 

347/348/647/ 

8,050,000  dozen. 

648. 

351/651  

1,000,000  dozen. 

352/652  

30,000,000  dozen. 

433  

21 ,000  dozen. 

442 

65,000  dozen. 

443  

50,000  numbers. 

444  

30,000  numbiers. 

r^HO 
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Category 

Guaranteed  access  level 

448 

633 :... 

40.000  dozen. 
60,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certiflcation  requirements 
established  in  the  directive  of  February  25. 
1987.  as  amended,  sh^ll  be  denied  entry 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  States. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC,  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  ptrovisions  of 
U.S.C.553(a)(l). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.96-616  Filed  1-18-96:  8:45  am) 

BILUNO  oboe  3aiO-OA-P 


Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fit>er  and  Other  Vegetable  Flt>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

January  11.  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(QTA). 

ACDOM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  aaeess  levels. 

EFFECTIVE  DATE:  January  23. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  Umits.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Jamaica  and  exported  during  the  period 
January  1,  1996  through  Decemtjer  31, 
1996  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreements  Act  and 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC).  The 
Guaranteed  Access  Levels  are  being 
established  pursuant  to  a  Memorandum 
of  Understanding  dated  December  8, 
1993  between  the  Governments  of  the 
United  States  emd  Jamaica. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
the  period  January  1.  1996  through 
December  31.  1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numl)ers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19,  1995). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
pubhshed  on  June  11,  1986;  52  FR  6049. 
pubhshed  on  February  27.  1987;  52  FR 
26057.  published  on  July  10,  1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  11,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC):  and  in  accordance  with  the  provisions 
of  Executive  Order  1 1651  of  March  3,  1972, 
as  amended,  you  are  directed  to  prohibit, 
effective  on  January  23.  1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber  and  other 


vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  p>eriod  beginning  on 
January  1, 1996  and  extending  through 
December  31, 1996,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint  limit 

331/631  

577,813  dozen  pairs. 
1,139,296  dozen. 

338/339/638/ 

639 

340/640  

532,764  dozen  of  wtiich  not 

more  than  450,801  dozen 

shall  t>e  in  shirts  made 

from  fatxics  with  two  or 

more  colors  in  the  warp 

and/or  the  filling  in  Cat- 

egories 340-Y/640-Y'. 

341/641   

668,989  dozen. 

345/845  

165,075  dozen. 

347/348/647/ 

1,229,727  dozen. 

648. 

351/651  

375.000  dozen. 

352/652  

1,837,444  dozen. 

445/446  

51,658  dozen. 

'  Category  340-Y;  only  HTS  numtjers 
6206.20.2015.  6205.20.2020.  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6206.30.2020,  6205.30.2050  and 

6205.30.2060. 

Imports  charged  to  these  category  limits  for 
th«  period  January  1, 1995  through  December 
31,  1995  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC.  and  any  administrative 
arrangement  notified  to  the  Textiles 
Monitoring  Body. 

Pursuant  to  the  Memorandum  of 
Understanding  dated  December  8,  1993 
between  the  Governments  of  the  United 
States  and  Jamaica;  and  under  the  terms  of 
the  Special  Access  Program,  as  set  forth  in  51 
FR  21208  (June  11,  1986),  52  FR  26057  (July 
10,  1987)  and  54  FR  50425  (December  6, 
1989),  you  are  directed  to  establish 
guaranteed  access  levels  for  properly 
certified  cotton,  man-made  fiber  and  other 
vegetable  fiber  textile  products  in  the 
following  categories  which  are  assembled  in 
)amaica  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  from  Jamaica  during  the  twelve-month 
period  which  begins  on  January  1, 1996  and 
extends  through  December  31, 1996. 


Category 

Guaranteed  Access  Level 

331/631  

1 ,320,000  dozen  pairs. 

336/636  

338/339/638/ 
639. 

340/640  

341/641   

125,000  dozen. 
1.500.000  dozen. 

300.000  dozen. 
375,000  dozen. 

342/642  

345/845  

200,000  dozen. 
50,000  dozen. 

UMI 


Category 

Guaranteed  Access  Level 

347/348/647/ 

2,000,000  dozen. 

648. 

351/651   

1.000.000  dozen. 

362/652  

10,500,000  dozen. 

447  

30,000  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  February  19, 
1987  shall  he  denied  entry  unless  the 
Government  of  Jamaica  authorizes  the  entry 
and  any  charges  to  the  appropriate  sp>ecific 
limits.  Any  shipment  which  is  declared  for 
entry  under  the  Spiecial  Access  Program  but 
found  not  to  qualify  shall  he  denied  entry 
into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

Th«  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C553(aMl). 

Sincerely, 

Troy  H.  Cribb.  I 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.96-617  Filed  1-18-96;  8:45  am] 
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.A.,T.nc:uncemen!  of  import  Restraint 
Limits  *of  .Certain  Cotton.  Man-Made 
Piber   SsiK  Bieno  and  Other  Vegetable 
f  iOef  'extjie  Proaucts  Produced  or 

ManjtacTured  :r  Omar 

January  16, 1996. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  lanuarv'  23.  1996. 

FORFURTHt-    NtORMA-IOK  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

.iLithuntTi.  Lxecutive  Order  11651  of  March 
3,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  the  Sultanate  of  Oman  agreed  to 
extend  their  Bilateral  Textile 
Agreement,  effected  by  exchange  of 
notes  dated  December  13,  1993  and 
January  15.  1994,  as  amended,  for  two 
consecutive  one-year  periods,  beginning 
on  January  1,  1996  and  extending 
through  December  31, 1997. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1996  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19.  1995). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committp*-  for  thf  Tmplementation  of  Textile 
Agreement;, 

January  16. 1996. 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  December  13, 1993 
and  January  15, .1994,  as  amended  and 
extended,  between  the  Governments  of  the 
United  States  and  the  Sultanate  of  Oman;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  January  23, 1996,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
otfter  vegetable  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Oman  and  exported  during 
the  twelve-month  period  beginning  on 
January  1.  1996  and  extending  through 
December  31, 1996,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  rp„straint 
limit 

334/634 

335/635 

150,000  dozen. 
224,720  dozen. 

Category 

Twelve-month  restraint 
limit 

338/339 

340/640 

341/641  

466,294  dozen. 
224.720  dozen. 
168.540  dozen. 

347/348 

647/648/847 

803,374  dozen. 
344.500  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1995  through  December 
31. 1995.  shall  be  charged  against  those 
levels  of  restraint  to  the  extent  of  any  unfilled 
t>alances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limiis  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Sultanate  of  Oman. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.96-618  Filed  1-18-96;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEO      t  w^r  iSE  BLIND  OR 
SEVERE..!  OiSABLED 

Procurement  List  Proposed  Additions 

AQENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committtee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  20,  1996. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
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U.S.C.  47(aH2)  and  41  CFR  51-2.3.  lu 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

Erocure  the  commodities  and  services 
sted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
sul)stantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Sign  Kit.  Contaminate 

9905-01-363-0872 
9905-01-363-0873 
9905-01-363-0875 
9905-01-363-0876 
9905-01-363-0877 
NPA:  Georgia  Industries  for  the  Blind, 
Bainbridge,  Georgia 

Cup.  Drinking,  Styrofoam 

M.R.  537 
M.R.  539 

NPA:  The  Oklahoma  League  for  the 
Blind.  Oklahoma  City.  Oklahoma 


Services 


Document  Image  Conversion 

Naval  Air  Warfare  Center 
Aircraft  Division 
Patuxent  River,  Maryland 
NPA:  The  St.  Mary's  County 

Developmental  Center,  Inc., 

HoUoywood,  Maryland 

Laundry  Service 

Fort  Richardson,  Alaska 
NPA:  Portland  Habilitation  Center,  Inc., 
Portland,  Oregon 

Laundry  Service 

VA  Medical  Center 

Danville,  Illinois 

NPA:  Human  Resources  Center  of  Edgar 

and  Clark  Counties  Paris,  UUnois 
Mark  |.  Benedict. 
Operations  Analyst. 

(PR  Doc.  96-585  Filed  1-18-96;  8:45  am] 
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Procurement  List  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACnOM:  Additions  to  the  Procxuement 

List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  20.  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  On  July 
14,  August  25,  September  20,  November 
27,  1995.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  pubhshed  notices  (60  F.R. 
36266.  44320.  49263  and  58337) of 
proposed  additions  to  the  Procurement 
List.  After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
prociuement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  and  does  not  appear  to 
have  a  severe  economic  impact  on 
current  contractors  for  the  commodities 
and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 


Commodities 

Liner,  Poncho,  Wet  Weather 

8405-00-889-3683 

Napkin,  Junior  Dispenser 

8540-01-350-6419 

Services 

Grounds  Maintenance 

Naval  Supply  Center.  SW  Division  k 
various  activities.  Naval  Station,  San 
Diego.  California 

Janitorial/Custodial 

For  following  locations  Anniston, 

Alabama: 
Federal  Building  and  U.S.  Courthouse. 

1129  Noble  Street 
Social  Security  Administration,  301  East 

13th  Stiwt 

Janitonal/Custodial 

Pentagon;  First  Floor.  All  stairs  and 
stairwells,  elevators,  escalators. 
Defense  Protective  Service  Structures 
and  Corps  of  Engineers  Modular 
Buildings,  Washington.  DC 

Janitorial/Custodial 

James  A.  Haley  Veterans  Hospital, 
13000  Bruce  B.  Downs  Boulevard, 
Tampa,  Florida. 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options 

exercised  under  those  contracts. 

Mark ).  Benedict, 

Operations  Analyst. 

[FR  Doc.  96-584  Filed  1-18-96;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  tor  Comments  Concerning 
Proposed  Extension  of  Approval  of  a 
Collection  of  information— Children's 
Sleepwear 

AGENCV;  c^onsumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  Consumer  Product  Safety 
Commission  requests  comments  on  a 
proposed  extension  of  approval  of  a 
collection  of  information  from 
manufacturers  and  importers  of 
children's  sleepwear.  This  collection  of 
information  is  in  the  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  0  through  6X  and  the  Standard  for 
the  Flammability  of  Children's 
Sleepwear:  Sizes  7  through  14  and 
regulations  implementing  those 
standards.  See  16  CFR  Parts  1615  and 
1616.  The  children's  sleepwear 
standards  and  implementing  regulations 
establish  requirements  for  testing  and 
recordkeeping  by  manufactiu^rs  and 
importers  of  children's  sleepwear.  The 
Commission  vsdll  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget. 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  March  19,  1996. 
ADDRESSES:  Written  comments  should 
be  captioned  "Children's  Sleepwear, 
Collection  of  Information"  and  mailed 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
that  office,  room  502.  4330  East  West 
Highway.  Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  the  collection  of 
information,  or  to  obtain  a  copy  of  16 
CFR  Parts  1615  and  1616.  call  or  write 
Nicholas  V.  Marchica,  Director,  Office  of 
Planning  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0416,  extension  2243. 

SUPPLEMENTARY  INFORMATION: 

A.  The  Standards 

Children's  sleepwear  in  sizes.O 
through  6X  manufactured  for  sale  in  or 
imported  into  the  United  States  is 
subject  to  the  Standard  for  the 
Flammability  of  Children's  Sleepwear: 
Sizes  0  through  6X  (16  CFR  Part  1615). 


Children's  sleepwear  in  sizes  7  through- 
14  IS  subject  to  the  Standard  for  the 
Flammabilitv  of  Children's  Sleepwear: 
Sizes  7  through  14  (16  CFR  Part  1616). 
The  children's  sleepwear  flammability 
<randaras  require  that  fabrics,  seams, 
and  trim  used  in  children's  sleepwear  in 
sizes  0  through  14  must  self-extinguish 
when  exposed  to  a  small  open-flame 
ignition  source. 

The  children's  sleepwear  standards 
and  implementing  regulations  also 
require  manufacturers  and  importers  of 
children's  sleepwear  in  sizes  0  through 
14  to  perform  testing  of  products  and  to 
maintain  records  of  the  results  of  that 
testing.  16  CFR  Part  1615,  Subpart  B;  16 
CFR  Part  1616;  Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of 
children's  sleepwear  to  help  protect  the 
public  from  risks  of  death  or  bum 
injuries  associated  with  children's 
sleepwear.  More  specifically,  the 
Commission  reviews  this  information  to 
determine  whether  the  products 
produced  and  imported  by  the  firms 
comply  with  the  appUcable  standard. 
Additionally,  the  Commission  uses  this 
information  to  arrange  corrective  actions 
if  items  of  children's  sleepwear  fail  to 
comply  wdth  the  applicable  standard  in 
a  manner  which  creates  a  substantial 
risk  of  injury  to  the  public. 

The  Ofiice  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  in  the  children's  sleepwear 
standards  and  implementing  regulations 
under  control  number  3041-0027. 
OMB's  most  recent  extension  of 
approval  will  expire  on  March  31,  1996. 
The  Commission  proposes  to  request  an 
extension  of  approval  without  change 
for  the  collection  of  information  in  the 
children's  sleepwear  standards  and 
implementing  regulations. 

B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  63  firms  manufacture  or  import 
products  subject  to  the  two  children's 
sleepwear  flammability  standards.  The 
Commission  staff  estimates  that  these 
standards  and  implementing  regulations 
will  impose  an  average  annual  burden 
of  about  1.650  hours  on  each  of  those 
firms.  That  burden  will  result  from 
conducting  the  testing  required  by  the 
stemdards  and  maintaining  records  of 
the  results  of  that  testing  required  by  the 
implementing  regulations.  The  toted 
annual  burden  imposed  by  the 
standards  and  regulations  on  all 
manufacturers  and  importers  of 
children's  sleepwear  will  be  about 
103,950  hours. 

The  hourly  wage  for  the  testing  and 
recordkeeping  required  by  the  standards 


and  regtilations  is  about  S12,  for  an 
annual  cost  to  the  industry  of 
$1,247,400. 

The  Commission  will  expend 
approximately  one-half  month  of 
professional  sta^  time  reviewing  and 
evaluating  the  records  maintained  by 
manufacturers  and  importers  of 
children's  sleepwear  subject  to  the 
standards.  The  annual  cost  to  the 
Federal  government  of  the  collection  of 
information  in  the  sleepwear  standards 
and  implementing  regulations  is 
estimated  to  be  $2,800. 

C  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  extension  of 
approval  of  the  collection  of  information 
in  the  children's  sleepwear  flammability 
standards  and  implementing 
regulations.  The  Commission 
specifically  solicits  information  about 
the  hourly  burden  and  monetary  costs 
imposed  by  the  collection  of 
information  on  firms  subject  to  this 
collection  of  information.  The 
Commission  also  seeks  information 
relevant  to  the  following  topics: 

•  Whether  the  collection  of  information 
is  necessary  for  the  proper 
performance  of  the  Commission's 
functions; 

•  Whether  the  information  will  have  • 
practical  utiUty  for  the  Commission; 

•  Whether  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  form  of 
information  technology. 

Dated:  December  18, 1995. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  96-^53  Filed  1-18-96;  8:45  am) 

BILUNG  CODE  6356-01-P 


Request  for  Comments  Concerning 
Proposed  Reinstatement  of  Approval 
of  a  Collection  of  Information— -Carpets 
and  Rugs 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  Constmier  Product  Safety 
Commission  requests  comments  on  a 
proposed  reinstatement  of  approval  of  a 
collection  of  information  from 
manufacturers  and  importers  of  carpets 
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and  rugs.  The  collection  of  information 
is  in  regulations  implementing  the 
Standard  for  the  Surface  Flammability 
of  Carpets  and  Rugs  (16  CFR  Part  1630) 
and  the  Standard  for  the  Surface 
Flammability  of  Small  Carpets  and  Rugs 
(16  CFR  Part  1631).  These  regulations 
estabhsh  requirements  for  testing  and 
recordkeeping  for  manufacturers  and 
impxarters  who  furnish  guaranties  for 
products  subject  to  the  carpet 
flammability  standards.  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  a  reinstatement  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget. 
DATES:  Written  comments  must  be 
rwceived  by  the  Office  of  the  Secretary 
not  later  than  March  19.  1996. 
ADcapsSES:  Written  comments  should 
uKi  .^^.-uoned  "Carpets  and  Rugs"  and 
mailed  to  the  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission, 
Washington.  D.C.  20207.  or  delivered  to 
that  office,  room  502,  4330  East  West 
Highway,  Bethesda,  Maryland. 
FOR  FURTH£R  INFORMATION  CONTACT:  For 
information  about  the  proposed 
reinstatement  of  approval  of  the 
collection  of  information,  or  to  obtain  a 
copy  of  16  CFR  Parts  1630  and  1631. 
call  or  write  Nicholas  V.  Marchica. 
Director.  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207; 
telephone  (301)  504-0416.  extension 
2243 

StP-  -  :^MiNTARY  INFORHfUTKJN: 

A.  The  Standards 

Carpets  and  rugs  which  have  one 
dimension  greater  than  six  feet,  a 
surface  area  greater  than  24  square  feet, 
and  are  manufactured  for  sale  in  or 
imported  into  the  United  States  are 
subject  to  the  Standard  for  the  Surface 
Flammability  of  Carpets  and  Rugs  (16 
CFR  Part  1630).  Carpets  and  rugs  which 
have  no  dimension  greater  than  6  feet, 
a  surface  area  not  greater  than  24  square 
feet,  and  are  manufactured  for  sale  in  or 
imported  into  the  United  States  are 
subject  to  the  Standard  for  the  Surface 
FlammabiUty  of  Small  Carpets  and  Rugs 
(16  CFR  Part  1631). 

Both  of  these  standards  were  issued 
under  the  Flammable  Fabrics  Act  (FFA) 
(15  U.S.C.  1291  et  seq).  Both  standards 
require  that  products  subject  to  their 
provisions  must  pass  a  flammability  test 
which  measures  resistance  to  a  small. 
timed  ignition  source.  Small  carpets  and 
rugs  which  do  not  pass  the  flammability 
test  comply  with  the  standard  for  small 
carpets  and  rugs  if  they  are  permanently 
labeled  with  the  statement: 


"FLAMMABLE  (FAILS  U.S. 
DEPARTMENT  OF  COMMERCE 
STANDARD  FF  2-70):  SHOULD  NOT 
BE  USED  NEAR  SOURCES  OF 
IGNTTION.  • 

Section  8  of  the  FFA  (15  U.S.C.  1197) 
provides  that  a  person  who  receives  a 
guaranty  in  good  faith  that  a  product 
complies  with  an  applicable 
flammabiUty  standard  is  not  subject  to 
criminal  prosecution  for  a  violation  of 
the  FFA  resulting  from  the  sale  of  any 
product  covered  by  the  guaranty. 
Section  8  of  the  FFA  requires  that  a 
guaranty  must  be  based  on  "reasonable 
and  representative  tests."  Many 
manufacturers  and  importers  of  carpets 
and  rugs  issue  guaranties  that  the 
products  they  produce  or  import 
comply  with  the  applicable  standard. 
Regulations  implementing  the  carpet 
flammability  standards  prescribe 
requirements  for  testing  and 
recordkeeping  by  firms  which  issue 
guaranties.  See  16  CFR  Part  1630, 
Subpart  B.  and  16  CFR  Part  1631. 
Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by  firms 
which  issue  these  guaranties  to  help 
protect  the  public  froin  risks  of  injury  or 
death  associated  with  carpet  fires.  More 
specifically,  the  information  helps  the 
Commission  arreinge  corrective  actions 
if  any  products  covered  by  a  guaranty 
fail  to  comply  with  the  applicable 
standard  in  a  manner  that  creates  a 
substantial  risk  of  injury  or  death  to  the 
public.  The  Commission  also  uses  this 
information  to  determine  whether  the 
requisite  testing  was  performed  to 
support  the  guaranties. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  in  the  regulations  under 
control  number  3041-0017.  OMB's  most 
recent  extension  of  approval  expired  on 
April  30, 1995,  The  Commission  now 
proposes  to  request  a  reinstatement  of 
approval  without  change  for  the 
collection  of  information  in  the 
regulations. 

B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  120  manufacturers  and  importers 
of  carpets  and  rugs  issue  guaranties  for 
products  subject  to  the  flammability 
standards  for  carpets  and  rugs.  The 
Commission  staff  estimates  that  the 
regulations  will  impose  an  average 
annual  burden  of  about  530  hours  on 
each  of  those  firms.  That  burden  will 
result  from  conducting  the  testing 
required  by  the  regulations  and 
maintaining  records  of  the  results  of  that 
testing.  The  total  annual  burden 
imposed  by  the  regulations  on 


manufacturers  and  importers  of  carpets 
and  rugs  will  be  about  63,600  hours. 

The  hourly  wage  for  the  testing  and 
recordkeeping  required  to  conduct  the 
testing  and  maintain  records  required  by 
the  regulations  is  about  $12,  for  an 
estimated  annual  cost  to  the  industry  of 
$763,200. 

The  Commission  will  expend 
approximately  one-half  month  of 
professional  staff  time  reviewing  and 
evaluating  the  records  maintained  by 
manufacturers  and  importers  of  carpets 
and  rugs.  The  annual  cost  to  the  Federal 
government  of  the  collection  of 
information  in  these  regulations  is 
estimated  to  be  $2,800. 

C.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  extension  of 
approval  of  the  collection  of  information 
in  the  regulations  implementing  the 
flammability  standards  for  carpets  and 
rugs.  The  Commission  specifically 
solicits  information  about  the  hourly 
burden  and  monetary  costs  imposed  by 
the  collection  of  information  on  firms 
subject  to  this  collection  of  information. 
The  Commission  also  seeks  information 
relevant  to  the  following  topics: 

•  Whether  the  collection  of  information 
is  necessary  for  the  proper 
performance  of  the  Commission's 
functions; 

•  Whether  the  information  will  have 
practical  utility  for  the  Commission; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  form  of 
information  technology. 

Dated:  December  18. 1995, 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  96-454  Filed  1-18-96;  8:45  am) 
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DELAWARE  R  vER  dASiN 
COMMISSION 

Notice  Of  Commission  Meetr^q  a^^c 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  24, 1996.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  opien  to  the 
public  and  scheduled  to  t>egin  at  11  ajn. 


in  the  Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Conunissioners  and  staff  will  be  held  at 
9:45  a.m,  at  the  same  location  and  will 
include  a  summary  of  the  Commission's 
recent  retreat  strategy,  discussion  of 
procedures  relating  to  the  Blue 
Mountain  Power  project  and  public 
dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  1 1  and/or  Section  3.8  of  the 
Compact. 

1.  Holdover  Project:  Lehigh  County 
Authority  -  Western  Lehigh  Service  Area 
D-92-13  CP.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  86.4  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  Central  Division  distribution 
system  from  new  Well  Nos.  17  and  18. 
and  to  increase  the  existing  withdrawal 
limit  of  all  wells  from  188  mg/30  days 
to  214  mg/30  days.  The  project  is 
located  in  Upper  Macungie  Tovwnship, 
Lehigh  County,  Pennsylvania.  This 
hearing  continues  that  of  December  6, 
1995. 

2.  Shieldalloy  Metailurgical 
Corporation  D-88-53  RENEWAL.  An 
application  for  approval  of  a  ground 
water  withdrawal  and  decontamination 
project  to  supply  up  to  17.86  mg/30 
days  of  water  from  existing  Well  Nos. 
Layne,  W-9,  RW6S,  RW6D  and  RIW2. 
Commission  approval  on  June  29,  1989 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  limit 
from  all  wells  be  limited  to  17.86  mg/ 
30  days.  The  project  is  located  in 
Newfield  Borough,  Gloucester  Coimty, 
and  Vineland  City,  Cumberland  County, 
New  Jersey. 

3.  Washington  Township  Municipal 
Utilities  Authority  D-94-26  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up   " 
to  26  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  18.  and  to  increase  the 
existing  withdrawal  limit  of  203  mg/30 
days  from  all  wells  to  248.2  mg/30  days. 
The  project  is  located  in  Washington 
Township,  Gloucester  County,  New 
Jersey. 

4.  Lehigh  Township  Municipal 
Authority  D-94-5 3  CP.  A  project  to 
construct  a  0.3  million  gallons  per  day 
(mgd)  sewage  treatment  plant 
(Danielsville  STP)  to  serve  residential 
and  commercial  development  in  a 
portion  of  Lehigh  Township.  The  STP 
will  provide  secondary  biological 
treatment  and  discharge  to  Bertsch 
Creek,  a  tributary  of  the  Lehigh  River, 


The  STP  wiil  be  located  approximately 
TOO  feet  south  of  State  Route  946  and 
Hist  to  the  west  of  Bertsch  Creek  near 
the  community  of  Edgemont  in  Lehigh 
Township.  Northampton  County, 
Pennsylvania. 

5   Lehigh  Township  Municipal 
.'\uthonty  D-94-54  CP.  A  project  to 
construct  a  60.000  gallons  per  day  (gpd) 
sewage  treatment  plant  (Pennsville  STP) 
to  treat  residential  and  commercial 
development  m  a  portion  of  Lehigh 
Township.  The  proposed  STP  will 
provide  secondary  biological  treatment 
and  discharge  to  Indian  Creek,  a 
tributar\  of  Hokendauqua  Creek  in  the 
Lehigh  River  Watershed.  The  STP  vnll 
be  located  approximately  500  feet  south 
of  State  Route  248  adjacent  to  Indian 
Creek  near  the  community  of 
Pennsville,  Lehigh  Township. 
Northampton  County,  Pennsylvania. 

6.  Crompton  Sr  Knowles  Colors,  Inc. 
D-95-8  (Revision  1).  A  request  to  revise 
the  applicant's  recently  approved  0.22 
mgd  industrial  wastewater  treatment 
plant  (IWTP)  expansion  docket  to 
increase  the  average  monthly  allowable 
copper  concentration  limits  from  0.50 
milligrams  per  liter  (mg/l)  to  1,0  mg/1. 
The  applicant  requests  the  limit  on  the 
basis  of  demonstration  of  best 
practicable  treatment  provided  by  its 
IWTP  that  serves  the  applicant's 
dyestuff  and  special  chemical 
manufacturing  operation.  The  plant  is 
located  in  Robeson  Township,  Berks 
County,  Pennsylvania  and  will  continue 
to  discharge  to  the  Schuylkill  River. 

7.  Timber  Lake  Camp  West 
Corporation  D-95-1 5.  A  project  to 
construct  a  new  30,000  gpd  STP  to 
replace  an  existing  30,000  gpd 
subsurface  sewage  disposal  system.  The 
STP  will  continue  to  serve  the 
applicant's  summer  camp  occupied 
from  July  through  August,  and  will 
discharge  to  a  man-made  lake  on  the 
camp  property  which  is  at  the 
headwaters  of  Bascom  Brook,  a  tributary 
of  Willoemoc  Creek,  in  the  Town  of 
Rockland,  Sullivan  County,  New  York, 

8.  Upper  Makefield  Township  D-95- 
23  CP.  An  application  for  inclusion  of 
an  existing  0.1  mgd  capacity  STP  in  the 
DRBC  Comprehensive  Plan.  The  STP 
was  approved  via  Docket  No,  D-84-40 
on  May  1,  1985,  under  Section  3.8  of  the 
DRBC  Compact  and  has  been  acquired 
by  Upper  Makefield  Township  from  the 
previous  private  owTier,  Heritage 
Investment,  Inc.  The  STP  will  continue 
to  serve  residential  development  in 
Upper  Makefield  Township,  Bucks 
County,  Pennsylvania.  The  applicant 
requests  a  transfer  of  Docket  No,  D-84- 
40  and  proposes  no  changes  from  the 
existing  docket  other  than  ownership 
and  inclusion  in  the  Comprehensive 


Plan.  The  STP  is  located  west  of 
Taylorsville  Road  approximately  one- 
half  mile  northwest  of  its  intersection 
with  Route  532  in  Up|>er  Makefield 
Township,  The  STP  will  continue  to 
discharge  to  the  Delaware  River  in 
Water  Quality  Zone  IE, 

9,  City  ofMilford  D-95-44  CP.  An 
application  for  approval  of  a  groimd 
water  withdrawal  project  to  supply  up 
to  8,64  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  3,  and  to  retain  the 
existing  withdrawal  limit  from  all  wells 
of  64  mg/30  days.  The  project  is  located 
in  the  City  of  Milford.  Kent  and  Sussex 
Counties,  Delaware. 

Ekxruments  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Public  Information  Notice 

Delaware  River  Basin  Commission 
Strategy 

On  October  25,  1995  the  Delaware 
River  Basin  Commission  authorized  its 
Executive  Director  to  enter  into  an 
agreement  with  H.  W.  Hill  &  Associates 
to  facilitate  a  retreat  for  the  purpose  of 
developing  a  policy  level  strategy  to 
improve  the  performance  of  the 
Commission  in  meeting  its  goals  and 
objectives.  The  retreat,  conducted 
December  12-14,  1995,  sought  to 
promote  dialogue  and  achieve 
consensus  among  the  Commissioners 
and  Commission  executive  staff 

Based  on  clear  statements  of  purpose, 
scope  and  assumptions,  the  retreat 
process  first  identified  specific 
problems.  Next,  objectives  and  action 
items  were  considered  and  prioritized  to 
address  each  problem.  Issues  addressed 
included  a  review  of  Delaware  River 
Basin  Compact  authorities  and 
priorities,  the  need  to  assure  consistent 
funding  and  reassessment  of  the 
Commission's  drought  operating  plan. 
The  Commissioners  also  focused  on  the 
need  to  define  roles  and  responsibihties 
among  the  Commission,  the  parties  to 
the  1954  U,S.  Supreme  Court  Decree, 
the  River  Master,  New  York  City,  and 
the  Delaware  Estuary  Program,  Among 
other  new  initiatives,  management 
principles  emd  opportunities  will  be 
explored  to  improve  communication 
among  Commissioners  and  sta^to 
enhance  staff  involvement.  In  addition, 
a  communication  strategy  will  be 
developed  to  broaden  public 
involvement  in  Commission  activities. 
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Other  priority  objectives  include  policy 
development  on  the  water  quaUty  issues 
at  Blue  Marsh  Reservoir  and  assessment 
of  the  use  of  Commission  water  charging 
funds  and  interest.  Plans  will  be 
developed  to  address  water  supply  and 
quality  problems  in  high  growth  areas  in 
the  Basin  and  reservoir  releases  to 
sustain  and  improve  fisheries.  A 
strategic  action  plan  will  alsd  be 
developed  and  Mdll  include  an  update  of 
the  Comprehensive  Plan  fui  the  Basin. 
Other  issues  identified  include 
assessing  and  eliminating  unnecessary 
duplication  between  the  Commission 
and  the  states,  providing  better 
opportimities  for  Governors  and  the 
Secretary  of  the  Interior  to  participate  in 
formulating  policy  and  resolving  major 
problems,  reassessing  relationships 
between  the  Commission  and  the 
federal  agencies,  and  evaluating  how  to 
implement  a  Geographic  Information 
System  at  the  Commission. 

A  copy  of  the  strategy  including  the 
list  of  problems,  the  objectives  to 
address  the  problems,  and  a  prioritized 
Usting  of  objectives  and  the  problems 
they  address — together  with  the  action 
items  believed  necessary  to  meet  each 
objective — is  being  prepared.  That 
dociunent  will  be  available  sometime 
after  the  Commission's  January  24.  1996 
meeting.  To  obtain  a  copy,  contact 
Susan  M.  Weisman  at  (609)  883-9500 
ext.  203. 

E)ated:  January  10, 1996. 
Susan  M.  Wetoman, 
Secretary. 

[FR  Doc.  96-607  Filed  1-18-96;  8:45  am) 
MLUNO  CXXC  KiaO-01-# 


:,e  :^ .  r>  -  MgNT  OF  ENERGY 

'"    e  of  Energy  Efficiency  and 
Rdn«wabi«  Energy 

^n^rgy  Conservation  Program  for 

sumer  Products;  Representative 
A  .  ^'  4v>    Jntt  Costs  of  Energy 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 


summary:  In  this  notice,  the  Department 
of  Energy  (DOE  or  Department)  is 
forecasting  the  representative  average 
unit  costs  of  five  residential  energy 
sources  for  the  year  1996.  The  five 
sources  are  electricity,  natural  gas,  No. 
2  heating  oil,  propane,  and  kerosene. 
The  representative  unit  costs  of  these 
energy  sources  are  used  in  the  Energy 
Conservation  Program  for  Consumer 
Products  established  by  the  Energy 
Policy  and  Conservation  Act,  Pub.  L. 
No.  94-163,  89  Stat.  871,  as  amended. 
(EPCA). 

EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
February  20,  1996  and  will  remain  in 
effect  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barry  P.  Berlin.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building.  Mail  Station  EE-43,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58&- 
9127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
41,  1000  Independence  Avenue,  SW., 
Washington,  IX:  20585.  (202)  586- 
9507 
SUPPt-EMENTARY  INFORMATION:  Section 
323  of  the  EPCA  (Act) '  requires  that 
DOE  prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 
operating  costs  and  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act. 
These  test  procedures  are  found  in  10 
CFR  Part  430,  Subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  aimual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
firom  representative  average  unit  costs  of 
energy  needed  to  operate  such  product 
during  such  cycle.  The  section  further 
requires  DOE  to  provide  information 
regarding  the  representative  average 
unit  costs  of  energy  for  use  wherever 


<  Refer«ncM  to  th«  "Act"  refer  to  tha  Energy 
Policy  and  Contervation  Act  aa  amended.  42  U.S.C 
§S62'91-«309. 


such  costs  are  needed  to  perform 
calculations  in  accordance  with  the  test 
procedures.  Most  notably,  these  costs 
are  used  under  the  Federal  Trade 
Commission  appliance  labeling  program 
established  by  Section  324  of  the  Act 
and  in  connection  with  advertisements 
of  appliance  energy  use  and  energy 
costs  which  are  covered  by  Section 
323(c)  of  the  Act. 

The  Department  last  published 
representative  average  unit  costs  of 
residential  energy  for  use  in  the 
Conservation  Program  for  Consumer 
Products  on  January  5,  1995.  (60  FR 
1773).  Effective  [Insert  date  30  days  after 
publication],  the  cost  figures  published 
on  January  5,  1995,  will  be  superseded 
by  the  cost  figures  set  forth  in  this 
notice. 

The  Department's  Energy  Information 
Administration  (ElA)  has  developed  the 
1996  representative  average  unit  after- 
tax costs  of  electricity,  natural  gas,  No. 
2  heating  oil,  and  propane  and  kerosene 
prices  found  in  this  notice.  The  cost 
projections  for  heating  oil,  electricity 
and  natural  gas  are  found  in  the  fourth 
quarter,  1995,  ELA  Short-Term  Energy 
Outlook,  DOE/EIA-0226  (95/4Q)  and 
reflect  the  mid-price  scenario. 
Projections  for  propane  and  kerosene 
are  based  on  the  Short-Term  Energy 
Outlook  net-of-tax  projection  for  heating 
oil  costs  and  the  relative  prices  of  those 
two  fuels  in  1992  (the  most  recent  year 
available]  in  the  State  Energy  Price  and 
Expenditure  Report.  DOE/EIA-0376 
(92).  Both  the  Short-Term  Energy 
Outlook  and  the  State  Energy  Price  and 
Expenditure  Report  are  available  at  the 
National  Energy  Information  Center, 
Forrestal  Building,  Room  1F-048,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-8800. 

The  1996  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  Section  323(b)(4)  of  the  Act 
and  will  become  effective  [Insert  date  30 
days  from  the  date  of  publication].  They 
will  remain  in  effect  until  further  notice. 

Issued  in  Washington,  DC,  January  11. 
1996. 

Brian  T.  Cactelli. 

Chief  of  Staff.  Energy  Efficiency  and 
Renewable  Energy. 


Table  i  .—Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1996) 


Type  of  energy 


Electricity  ... 
Natural  gas 

Heating  oil ., 

Propane  

Kerosene  ... 


Per  miHton 
Btu' 


$2521 
626 

6.63 
9.84 
7.39 


In  commonly  used  terms 


8.6c/kWh23  

62.6c/thenn*  or 
S6.43/MCF5.8.... 

$.92/gallon' 

S.90/gallon8 

$1.00/gallon9  .... 


As  required  by 
test  procedure 


$.086/kWh 
.00000626/Btu 

.00000663/Btu 
.00000984/Btu 
.00000739/Btu 


'  Blu  starxis  (or  British  thermal  units. 

2  kWh  stands  for  kilowatt  hour. 

3  1  kWh  =  3,412  Btu. 

*  1  therm  =  100,000  Btu.  Natural  gas  prices  include  taxes. 
6MCF  stands  for  1 ,000  cubic  feet 


«  For  the  purposes  of  this  table,  one  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1 ,027  Btu. 
^  For  Hie  purposes  of  this  table,  one  gallon  of  No.  2  heating  oti  has  an  energy  equivalence  of  1 38,690  Btu. 
8  For  the  purposes  of  this  tat)le,  one  gallon  of  liquid  propane  has  an  energy  equivalence  of  91.333  Btu. 
'For  tt>e  purposes  of  this  table,  or>e  gaHon  of  kercserp  has  ar  energy  equivalerx»  of  135,000  Btu. 
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Office  o*'  Energy  Research 

^-jSion  E'-e''qy  advisory  Committee; 
Meet"'"g  Postponemei^t 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  meeting 
postponement. 

SUkOMARY:  An  open  meeting  of  the 
Fusion  Energy  Advisory  Committee  that 
was  scheduled  to  be  held  on  January 
18-19,  1996,  at  9:00  a.m.,  at  the  Omni 
Shoreham  Hotel  in  Washington,  D.C., 
has  been  rescheduled  due  to  the  snow 
emergency.  The  meeting  will  be  held  on 
January  26-27, 1996,  at  the  same 
location.  This  meeting  was  announced 
in  the  Federal  Register  on  Wednesday, 
January  10.  1996.  (61-FR-724). 

Issued  at  Washington,  D.C.,  on  January  17, 
1996. 

Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  96-718  Filed  1-17-96;  2:32  pm) 
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^ederai  Energy  Requlatory 
Commission 

I 
[Docke*  Nr   ER94    '55-0-'0  ef  al.] 

Catex  Vitoi  Eiectnc,  u.l  C  .  et  al.; 
Eiectric  Rate  and  Corporate  Regulation 

Filings 

January  4, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


;    Tatex  \  iiol  Hw  trie.  L.L.C;  Powemet 

*^  or-pui atiori;  Ndiiondi  Power 
Manaaemen!  Comparr. .  Industrial  Gas 
S.  F'pf  'nt  Serv  it  es  (  urnpany;  Progas 
P(jv\t'r.  Ir.i     RuiFiii  Energy  Services, 
inc  ;  i  iiiity  Trade  Corporation 

(Docket  Nos.  ER94-155-010,  ER94-931-006, 
ER95-192-004,  ER95-257-O04.  ER95-968- 
001,  ER95-1 047-001,  ER95-1 382-001  (Not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  eind 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  1,  1995,  Catex  Vitol 
Electric.  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
January  14,  1994,  order  in  Docket  No. 
ER94-1 55-000. 

On  December  18,  1995,  Powemet 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  22, 

1994,  order  in  Docket  No.  ER94-931- 
000. 

On  December  18,  1995,  National 
Power  Management  Company  filed 
certain  information  as  required  by  the 
Commission's  January  4,  1995,  order  in 
Docket  No.  ER95-192-000. 

On  December  27,  1995,  Industrial  Gas 
&  Electric  Services  Company  filed 
certain  information  as  required  by  the 
Commission's  February  1,  1995,  order  in 
Docket  No.  ER95-257-000. 

On  December  18,  1995,  Progas  Power, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  7,  1995,  order 
in  Docket  No.  ER95-968-000. 

On  December  28,  1995,  Ruffin  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  July  7, 

1995,  order  in  Docket  No.  ER95-1047- 
000. 

On  December  28,  1995,  Utility  Trade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 


25, 1995,  order  in  Docket  No.  ER95- 
1382-000. 

2.  Commonwealth  Edison  Company 

(Docket  No.  ER96-560-000J 

Take  notice  that  on  December  8,  1995 
Commonwealth  Edison  Company 
(ComEd)  submitted  four  Service 
Agreements  establishing  Coastal  Electric 
Services  Company  (Coastal)  dated 
October  26,  1995,  Cenergy,  Inc. 
(Cenergy),  dated  November  3,  1995, 
Valero  Power  Services  Company 
(Valero),  dated  November  6,  1995,  and 
Missouri  Public  Service,  a  Division  of 
UtihCorp  United  Inc.  (UtiliCorp),  dated 
November  7,  1995.  The  Commission  has 
previously  designated  the  PS-1  Tariff  as 
FERC  Electric  Tariff,  Original  Volume 
No.  2. 

ComEd  requests  an  effective  date  of 
November  8,  1995,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  Coastal,  Cenergy.  Valero, 
UtiliCorp  and  the  Illinois  Commerce 
Commission. 

Comment  date:  January  18,  1996,  in 
accordance  with  Standard  Paragiaph  E 
at  the  end  of  this  notice. 

3.  Tucson  Electric  Power  Company 

(Docket  No.  ER96-570-000! 

Take  notice  that  on  December  1 1 , 
1995,  Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  an 
Interchange  Agreement,  dated  as  of 
November  14,  1995  (the  Agreement) 
between  Tucson  and  Citizens  Utilities 
Company  (Citizens).  The  Agreement  sets 
forth  certain  operational  procedures 
governing  a  point  of  interconnection 
between  the  parties'  systems  and 
provides  for  the  purchase  and  sale 
between  the  parties  of  economy  energy 
from  time  to  time. 

Tucson  requests  an  effective  date  of 
December  15, 1995,  and  therefore 
requests  waiver  of  the  Commission's 
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regulations  with  respect  to  notice  of 
filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  January  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
^>  the  end  of  this  notice 

4.  Illinois  Power  Company 

(Docket  No.  ER96-6 16-000) 

Take  notice  that  on  December  18, 
1995,  Illinois  Power  Company  (IPC), 
tendered  for  filing  an  Interchange 
Agreement  between  IPC  and  Western 
Gas  Resources  Power  Marketing,  Inc. 
(WGRPM).  IPC  states  that  the  purpose  of 
this  agreement  is  to  provide  for  the 
bu)ring  and  selling  of  capacity  and 
energy  between  IPC  and  WGRPM. 

Comment  date:  January  18,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Company 

(Docket  No.  ER96-6 17-000) 

Take  notice  that  on  December  18, 
1995,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  a 
Letter  Agreement  (Letter  Agreement) 
and  associated  operating  procedures 
with  the  City  of  Anaheim  (Anaheim). 
The  Letter  Agreement  modifies  the 
Rated  Capability  referenced  in  the 
Supplemental  Agreement  to  the  1990 
Integrated  Operations  Agreement  for  the 
integration  of  Anaheim 's  combustion 
turbine  generating  unit.  Commission 
Rate  Schedule  No.  246.16.  In  addition, 
Edison  requests  that  the  Commission 
disclaim  jurisdiction  over  the  associated 
operating  procedures. 

Edison  requests  waiver  of  the 
Commission's  60  day  notice 
requirements  and  an  effective  date  of 
January  1.  1996. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  January  18.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER96-61 8-000) 

Take  notice  that  on  December  18. 
1995.  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO)  tendered  for  filing  a 
proposed  Interchange  Agreement  with 
Industrial  Energy  AppUcations.  Inc. 
(Industrial). 

The  proposed  revised  Interchange 
Agreement  will  provide  for  the 
purchase,  sale  and  transmission  of 
capacity  and  energy  by  either  party 
under  the  following  Service  Schedules: 


(a)  SIGECO  Power  Sales,  (b)  Industrial 
Power  Sales  and  (c)  Transmission 
Service. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  January  3.  1996. 

Comment  date:  January  18,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

(Docket  No.  ER96-62S-000) 

Take  notice  that  on  December  IB. 
1995,  Cinergy  Services,  Inc.  (Qnergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Qncinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  November  1, 1995, 
between  Cinergy,  CGAE,  PSI  and 
Industrial  Energy  Applications,  Inc. 
(lEA). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  lEA. 

1.  Exliibit  A — Power  Sales  by  lEA 

2.  Exhibit  B — Power  Sales  by  Cinergy 

Cinergy  and  lEA  have  requested  an 
effective  date  of  January  1.  1996. 

Copies  of  the  filing  were  served  on 
Industrial  Energy  Applications,  Inc.,  the 
Iowa  State  Utilities  Board,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  oate;  January  18,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER96-626-0001 

Take  notice  that  on  December  18. 
1995,  Wisconsin  Public  Service 
Corporation  tendered  for  filing  an 
executed  service  agr<eement  with 
Cenergy  Inc.  under  its  CS-1 
Coordination  Sales  Tariff. 

Comment  date;  January  18.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER96-627-000I 

Take  notice  that  on  December  18. 
1995.  Kansas  City  Power  &  Light 
Company  (KCPL).  tendered  for  filing  a 
Service  Agreement  dated  November  22, 
1995,  between  KCPL  and  Catex  Vitol 
Electric  L.L.C.  (Catex).  KCPL  proposes 
an  effective  date  of  November  22,  1995, 
and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Catex. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 


Service  Agreement  are  KCPL's  rates  and 
charges  which  were  conditionally 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER94-1045-000. 

Comment  date:  January  18,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

(Docket  No.  ER9&-628-0001 

Take  notice  that  on  December  18, 
1995.  PECO  Energy  Company  (PECO) 
filed  a  Service  Agreement  dated 
December  5. 1995.  with  General  Public 
Utilities  Service  Corporation  (GPU) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  GPU  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  5. 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  tteen  supplied  to  GPU  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  18. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

(Docket  No.  ER96-629-O00) 

Take  notice  that  on  December  19. 
1995.  Commonwealth  Edison  Company 
(ComEd)  submitted  Amendment  No.  3. 
dated  November  20,  1995.  to  the  Electric 
Coordination  Agreement  (EGA),  dated 
December  31,  1988,  between  ComEd 
and  the  City  of  Rochelle,  Illinois  (City). 
Amendment  No.  3  revises  Article  9. 
Term,  of  the  EGA.  The  Commission  has 
previously  designated  the  EGA  as 
ComEds  Rate  Schedule  FERC  No.  36. 

ComEd  requests  an  effective  date  of 
November  20.  1995.  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  City  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  18. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-630-0O0I 

Take  notice  that  on  December  19. 
1995.  Louisville  Gas  and  Electric 
Company  tendered  for  filing  copies  of  a 
service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Enron 
Power  Marketing.  Inc.  imder  Rate  GSS. 

Comment  date:  January  18.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  The  VN  ashintjton  Water  Power 
Company 

(Docket  No.  ER96-63 1-000) 

Take  notice  that  on  December  19, 
1995.  The  Washington  Water  Power 
Company  (W^WP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13. 
a  signed  service  agreement  under  FERC 
Electric  Tariff  Volume  No.  4  with  Sonat 
Power  Marketing,  Inc.  Also  submitted 
with  this  filing  is  a  Certificate  of 
Concurrence  with  respect  to  exchanges. 
WWP  requests  waiver  of  the  prior  notice 
requirement  and  requests  an  effective 
date  of  January  1,  1996. 

Comment  date;  January  18,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 
(Docket  No.  ER96-632-000) 

Take  notice  that  on  December  19. 
1995,  MidAmerican  Energy  Company 
(MidAmerican)  filed  with  the 
Commission  three  Firm  Transmission 
Service  Agreements  with  Koch  Power 
Services,  Inc.  (Koch)  dated  November 
29,  1995;  Industrial  Energy 
Applications,  Inc.  (Industrial)  dated 
December  12, 1995;  and  Aquila  Power 
Corporation  (Aquila)  dated  December 
12,  1995;  and  three  Non-Firm 
Transmission  Service  Agreements  with 
Koch  dated  November  29.  1995. 
Industrial  dated  December  12,  1995;  and 
Aquila  dated  December  12. 1995, 
entered  into  pursuant  to  MidAmerican 's 
Point-to-Point  Transmission  Service 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  4. 

MidAmerican  requests  an  effective 
date  of  November  29,  1995  for  the 
Agreements  with  Koch,  and  December 
12,  1995  for  the  Agreements  with 
Industrial  and  Aquila,  and  accordingly 
seeks  a  waiver  of  the  Commission's 
notice  requirement.  MidAmerican  has 
served  a  copy  of  the  filing  on  Koch, 
Industrial,  Aquila,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  January  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER96-633-000) 

Take  notice  that  on  December  19, 
1995,  Louisville  Gas  and  Electric 
Company  tendered  for  filing  copies  of  a 
service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Rainbow 
Energy  Marketing  Corporation  under 
Rate  GSS. 


ComnH'nt  -Jo/f'   lani.ary  18, 1996,  in 
accordance  witn  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Louisville  Gas  anc  Eiectric 
Companv 

IDocket  No.  ER96-634-000) 

Take  notice  that  on  December  19, 
1995,  Louisville  Gas  and  Electric 
Company  tendered  for  filing  copies  of  a 
service  agreement  between  Louisville 
Gas  and  Electric  Company  and  Carolina 
Power  &  Light  Company  under  Rate 
GSS. 

Comment  date;  January  18, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-635-000) 

Take  notice  that  on  December  19. 
1995.  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10.  with  Heartland  Energy  Services. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by  Missouri 
Public  Service  to  Heartland  Energy 
Services  pursuant  to  the  tariff,  and  for 
the  sale  of  capacity  and  energy  by 
Heartland  Energy  Services  to  Missouri 
Public  Service  pursuant  to  Heartland 
Energy  Services' Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Heartland  Energy  Services. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214>»  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[re  Doc.  96-515  Filed  l-lft-96;  8:45  am) 

BILLING  CODE  6717-01-P 


'Docxe;  S.r    EC96— 6-vKk;.   *>;  al.] 

^^Di'C  Se-'v'ce  Co-'oany  of  Colorado, 

^^:  a     Eiect'ic  Rate  and  Corporate 

January  5, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  Colorado 

(Docket  No.  EC96-6-000i 

Take  notice  that  on  December  18, 
1995,  Public  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  an  Application  for  Authorization 
to  Exchange/ Acquire  Transmission 
Facilities.  Public  Service  states  that  the 
purpose  of  this  filing  is  to  engage  in 
three  separate  transactions;  an  exchange 
with  the  Western  Area  Power 
Administration  (Western)  of  a 
substation  and  a  portion  of  a  115  kV 
transmission  line  for  one  circuit  of 
another  115  kv  double  circuit 
transmission  line;  the  acquisition  by 
Public  Service  of  a  portion  of  a  69  kV 
transmission  line  fi-om  Intermountain 
Rural  Electric  Association,  Inc;  and  the 
acquisition  by  Public  Service  of  an 
undivided  25  percent  share  of  the  use 
and  benefits  of  the  transformation 
capacity  of  Western's  Waterflow 
Substation. 

Comment  date;  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

(Docket  No.  ER93-465-0241 

Take  notice  that  on  December  11, 
1995,  Florida  Power  &  Light  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date;  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  LG&E  Power  Marketing,  Inc. 

(Docket  Nos.  ER94-1 188-007  and  ER94- 
1188-008) 

Take  notice  that  on  December  4,  1995, 
and  December  18,  1995,  LG&E 
Marketing  Inc.  tendered  for  filing 
certain  information  as  required  by  the 
Commission's  letter  order  dated  August 
19,  1994.  Copies  of  the  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

4.  New  England  Power  Company 

[Docket  No.  ER95-267-007) 

Take  notice  that  on  December  29, 
1995.  New  England  Power  Company 
tendered  for  filing  its  compliance  report 
in  the  above-referenced  docket. 

Comment  date:  January  19.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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■    h  n-r^y  Transfer  Group,  L.L.C. 
lUocKBt  No.  ER96-28O-0O0I 

Take  notice  that  on  IDecember  14, 
1995,  Energy  Transfer  Group,  LL.C 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Qumrtar  Energy  Trading  Company 

IDocket  No.  ER96-4O4-0OO1 

Take  notice  that  on  December  22. 
1995.  Questar  Energy  Trading  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  January  19.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9&-61 9-000) 

Take  notice  that  on  December  18. 
1995.  Public  Service  Company  of  New 
Mexico  (PNM)  filed  Modification  No.  10 
(Modification  10)  to  the  San  Juan  Project 
Operating  Agreement.  Modification  10, 
executed  by  PNM  and  Tucson  Electric 
Power  Company  (TEP),  sets  out  the  cost 
responsibihties  of  the  owners  of  the  San 
Juan  Generating  Station  effective  upon 
the  purchase  by  Tri-State  Generation 
and  Transmission  Association.  Inc.  (Tri- 
State)  of  Century  Power  Corporation's 
(Century)  remaining  interest  in  San  Juan 
Unit  3. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  Modification  10  to  be 
effective  as  of  January  2,  1996. 

Copies  of  the  filing  have  been  served 
upon  TEP.  Century.  Tri-State  and  the 
New  Mexico  Public  Utility  Commission. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER96-620-0001 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
December  18, 1995,  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  Koch  Power  Services, 
Inc.  (Koch).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff.  The  Transmission  Service 
Agreement  allows  Koch  to  receive 
transmission  service  under  Wisconsin 
Electric's  proposed  FERC  Point  to  Point 
Transmission  Tariff,  Rate  Schedule 
STNF.  currently  pending  imder  the 
Primergy— WMI  Settlement,  filed 
December  7,  1995. 


Wisconsin  Electric  respectfully 
requests  waiver  of  the  Commission's 
requirements  and  an  effective  date  of 
one  week  fit}m  the  date  of  filing  to 
facilitate  economic  transactions.  Copies 
of  the  filing  have  been  served  on  Koch, 
the  PubUc  Service  Conunission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

(Docket  No.  ER9&-621-000I 

Take  notice  that  on  December  15, 
1995,  Boston  Edison  Company  (Edison) 
tendered  for  filing  a  supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Hull  Municipal  Light  Plant  (Hull), 
under  its  FERC  Electric  Tariff,  Original 
Volume  No.  HI,  Non-Firm  Transmission 
Service  (the  Tariff).  The  required 
Exhibit  A  specifies  the  amount  and 
duration  of  transmission  service 
required  by  Hull  under  the  Tariff. 

Edison  states  that  it  has  served  the 
filing  on  Hull  and  on  the  Massachusetts 
Department  of  Public  Utilities. 

Edison  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates, 
November  1,  1995. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boston  Edison  Company 

[Docket  No.  ER96-622-000| 

Take  notice  that  on  December  15, 
1995.  Boston  Edison  Company  (Edison) 
tendered  for  fiUng  a  supplemental 
Exhibit  A  to  a  Service  Agreement  for 
Hingham  Municipal  Light  Plant 
(Hingham),  under  its  FERC  Electric 
Tariff.  Original  Volume  No.  HI,  Non- 
Firm  Transmission  Service  (the  Tariff). 
The  required  Exhibit  A  specifies  the 
amount  and  duratiop  of  transmission 
service  required  by  Hingham  under  the 
Tariff. 

Edison  states  that  it  has  served  the 
filing  on  Hingham  and  on  the 
Massachusetts  Department  of  Public 
Utilities. 

Edison  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates, 
November  1.  1995. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


UMI 


11.  Northern  States  Po%*f  r  <■  Mmpmy 
(Minnesota  Company] 

[Docket  No.  ER96-623-000I 

Take  notice  that  on  December  18, 
1995,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Glendale-Prior  Lake  Transmission 
Line  Agreement  between  NSP  and 
Cooperative  Power  Association  (CPA). 
This  agreement  provides  a  second  69  kV 
source  for  liie  Prior  Lake  Substation  by 
having  NSP  double  circuit  one  mile  of 
NSP's  existing  Black  Dog-Scott  County 
116  kV  transmission  line.  CPA  also  will 
build  0.5  mile  of  new  69  kV 
transmission  line  from  the  Prior  Lake 
Substation  to  the  double  circuit 
transmission  line,  CPA  will  add  a  69  kV 
breaker  at  the  Glendale  Substation,  and 
CPA  will  add  automatic  transfer 
switches  at  the  Prior  Lake  Substation. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
18,  1995,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  revisions  to  be  accepted  for 
filing  on  the  date  requested. 

Comment  date.- January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kentucky  Utilities  Company 

[Docket  No.  ER96-624-0001 

Take  notice  that  on  December  18, 
1995.  Kentucky  Utilities  Company  (KU) 
tendered  for  filing  a  Supplement  to  the 
Interconnection  Agreement  between  KU 
and  the  Tennessee  Valley  Authority 
(TVA),  which  provides  for  establishing 
a  new  delivery  point  to  Powell  Valley 
Electric  Cooperative  (PVEC)  from  KU's 
system  near  Calvin.  Virginia.  An 
Agreement  between  the  parties  dated 
March  22, 1951,  which  is  on  file  with 
this  Commission,  Company  Rate 
Schedule  FERC  No.  93,  provides  for 
additional  delivery  points  to  be 
established  as  needs  arise. 

Company  states  that  copies  of  the 
filing  have  been  sent  to  TVA,  PVEC.  the 
Public  Service  Commission  of  Kentucky 
and  the  Virginia  State  Corporation 
Commission. 

Comment  date:  January  19, 1996,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Power  Company 

[Docket  No.  ER96-63  7-000) 

Take  notice  that  on  December  19, 
1995,  Ohio  Power  Company  (OPCo), 
tendered  for  filing  with  the  Conunission 
proposed  modifications  to  its  FERC  Rate 
Schedule  No.  18.  The  modifications  are 
designed  to  provide  alternate  cxutailable 
service  to  Wheeling  Power  Company 
(WPCo). 


OPCo  proposes  an  effective  date  of 
February  1,  1996,  and  states  that  a  copy 
of  its  filing  was  served  on  WPCo,  the 
Public  Service  Commission  of  West 
Virginia  and  the  Public  Service 
Commission  of  Ohio. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Potomac  Electric  Power  Company 

(Uocket  No.  EK9&-638-0O0) 

Take  notice  that  on  December  20, 
1995.  Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  1, 
entered  into  between  Pepco  and: 
Electric  Clearinghouse,  Inc.,  Heartland 
Energy  Services.  Inc.,  Louis  Dreyfus 
Electric  Power,  Inc.,  Baltimore  Gas  & 
Electric  Company.  Catex  Vitol  Electric, 
L.L.C.;  LG&E  Power  Marketing  Inc., 
Rainbow  Energy  Marketing  Company, 
CMEX  Energy,  Inc.  An  effective  date  of 
November  20,  1995  for  these  service 
agreements,  writh  waiver  of  notice,  is 
requested. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Electric  Company 
and  Cambridge  Electric  Light  Company 

[Docket  No.  ER96-642-0001 

Take  notice  that  on  December  20. 
1995.  Commonwealth  Electric  Company 
(Commonwealth)  on  behalf  of  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge),  collectively  referred  to  as 
the  "Companies",  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  between  the  Companies  and 
Central  Maine  Power  Company. 

These  Service  Agreements  specify 
that  Central  Maine  Power  Company  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  the  Companies'  Power 
Sales  and  Exchanges  Tariffs  designated 
as  Commonwealth's  Power  Sales  and 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  3)  and  Cambridge's 
Power  Sales  and  Exchanges  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  5). 
These  Tariffs,  approved  by  FERC  on 
April  13,  1995,  and  which  have  an 
effective  date  of  March  20,  1995.  will 
allow  the  Companies  and  Central  Maine 
Power  Company  to  enter  into  separately 
scheduled  transactions  under  which  the 
Companies  will  sell  to  Central  Maine 
Power  Company  capacity  cuid/or  energy 
as  the  parties  may  mutually  agree. 

The  Companies  request  an  effective 
date  of  November  28. 1995.  as  specified 
on  each  Service  Agreement. 


Comment  Hate:  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

16.  Central  Power  and  lieht  (iompany 
and  West  Texas  Utilities  Compan) 

(Docket  No.  ER96-643-0001 

Take  notice  that  on  December  20, 
1995,  Central  Power  and  Light  Company 
(CPL)  and  West  Texas  Utilities 
Company  (WTU)  (jointly,  the 
Companies)  submitted  two 
Transmission  Service  Agreements, 
dated  December  5,  and  December  14, 
1995,  establishing  Delhi  Energy  Services 
Inc.  (Delhi)  and  Sonat  Power  Marketing 
Inc.  (Sonat)  as  customers  under  the 
terms  of  the  ERCOT  Interpool 
Transmission  Service  Tariff. 

The  Companies  request  effective  dates 
of  December  5,  and  Hiecember  1,  1995, 
for  the  Service  Agreements  with  Delhi 
and  Sonat,  respectively.  Accordingly, 
the  Companies  request  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Delhi,  Sonat  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date;  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Public  Service  Company  of 
Oklahoma  and  Southwpstem  Electric 
Power  Compan\ 

IDocket  No.  ER96-644-0001 

Take  notice  that  on  December  20, 
1995,  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(jointly,  the  Companies)  submitted  two 
Transmission  Service  Agreements, 
dated  December  5.  and  December  14, 
1995.  establishing  Delhi  Energy  Services 
Inc.  (Delhi)  and  Sonat  Power  Marketing 
Inc.  (Sonat),  respectively,  as  customers 
under  the  terms  of  the  Companies'  SPP 
Interpool  Transmission  Service  Tariff. 

The  Companies  request  effective  dates 
of  December  5,  and  Etecember  1,  1995, 
for  the  service  agreements  with  Delhi 
and  Sonat,  respectively.  Accordingly, 
the  Companies  request  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Delhi.  Sonat,  the  Public  UtiHty 
Commission  of  Texas,  the  Louisiana 
Public  Service  Commission  and  the 
Oklahoma  Corporation  Commission. 

Comment  dote:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Power  and  Liiiht  Company 
and  West  Texas  Utilities  Company 

IDocket  No.  ER96-645-0001 

Take  notice  that  on  December  20, 
1995,  Central  Power  and  Light  Company 


(CPL)  and  West  Texas  Utilities 
Company  (WTU)  (jointly,  the 
Companies)  submitted  a  Transmission 
Service  Agreement,  dated  December  5, 
1995,  establishing  Delhi  Energy  Services 
Inc.  (Delhi)  as  a  customer  under  the 
terms  of  the  ERCOT  Coordination 
Transmission  Service  Tariff. 

The  Companies  request  an  effective 
date  of  December  5, 1995,  for  the  service 
agreement.  Accordingly,  the  Companies 
request  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  have  been  served  upon  Delhi  and 
the  Public  Utihty  Commission  of  Texas. 

Comment  dote:  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Illinois  Public  Service 
Company 

IDocket  No.  ER96-64&-0001 

Take  notice  that  on  December  20, 
1995,  Central  Illinois  Public  Service 
Company  (CIPS)  submitted  two  Service 
Agreements,  dated  December  12,  1995, 
establishing  Public  Service  Electric  and 
Gas  Company  (PSE&G)  and  Sonat  Power 
Marketing  Inc.  (Sonat)  as  customers 
under  the  terms  of  CIPS'  Coordination 
Sales  Tariff  CST-1  (CST-1  Tariff). 

CIPS  requests  an  effective  date  of 
December  12,  1995  for  the  service 
agreements  wdth  PSE&G  and  Sonat. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
PSE&G,  Sonat  and  the  Illinois 
Conmierce  Commission. 

Comment  date:  January  19, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Florida  Power  Corporation 

[Docket  No.  ER96-64  7-000) 

Take  notice  that  on  December  20, 
1995,  Florida  Power  Corporation  (the 
Compsmy)  filed  rate  schedule  revisions 
to  provide  for  changes  to  the  estimate- 
and-true-up  procedure  in  its  Fuel 
Adjustment  Clause.  The  changes  were 
agreed  to  between  Florida  Power  and  its 
wholesale  customers  who  purchase 
requirements  service  subject  to  that 
clause  in  order  to  eliminate  large  true- 
ups  resulting  from  the  present 
procedure.  The  Company  requests 
waiver  of  the  60-day  notice  requirement 
so  that  the  enclosed  revisions  may  be 
allowed  to  become  effective  on 
December  1,  1995.^The  Company  seeks 
waiver  in  order  to  avoid  the  large 
increase  in  monthly  bills  beginning  with 
bills  for  December  1995  service  which 
would  otherwise  occur  because  of  true- 
ups  under  the  old  procedure. 

Comment  date-  January  19,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21    Virginia  F!f>rtr^r  and  Poww 

[Dockflt  No.  ER96-64»-000) 

Take  notice  that  on  December  21, 
1995,  Virginia  Electric  and  Power    • 
Company  (Virginia  Power),  tendered  for 
filing  an  amendment  to  the  contract  for 
the  purchase  of  electricity  for  resale  (the 
Amendment)  between  Virginia  Power 
and  Old  Dominion  Electric  Cooperative 
(Old  Dominion).  The  Amendment 
provides  for  the  continuation  of  the 
partial  requirements  service  previously 
received  by  Old  Dominion  with  certain 
changes  in  the  terms  and  conditions. 
The  principal  changes  involve  defining 
specific  exceptions  to  Old  Dominion's 
partial  requirements  service  and  pricing 
a  portion  of  Old  Dominion's  capacity 
requirements  based  on  the  costs  of 
peaking  capacity. 

Virginia  Power  requests  that  the 
Amendment  become  effective  on  the 
commercial  operation  date  of  Clover 
Unit  2,  a  generating  station  jointly 
constructed  and  owned  by  Virginia 
Power  and  Old  Dominion,  or  December 
31,  1996,  whichever  occurs  first. 

Virginia  Power  states  that  copies  of 
the  filing  have  been  served  upon  Old 
Dominion,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Arizona  Public  Service  Company 

(Docket  No.  ER9e-649-000l 

Take  notice  that  on  December  21, 
1995,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  under  APS-FERC  Electric 
Tariff  Original  Volume  No.  1  (APS 
Tariff)  with  the.  following  entity: 

Indxutrial  Energy  Applications,  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  above  listed  entity  and  the 
Arizona  Corporation  Commission. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Appalachian  Power  Company 

(Docket  No.  £R9&-«5O-000) 

Take  notice  that  on  December  21. 
1995.  Appalachian  Power  Company 
(APCo),  tendered  for  filing  with  the 
Commission  proposed  modification  to 
its  Rate  Schedule  FPC  No.  23.  The 
modifications  are  designated  to  provide 
back-up  and  maintenance  service  to 
Kingspori  Power  Company  (KgPCo). 

APCo  proposes  an  effective  date  of 
February  1,  1996,  and  states  that  a  copy 
of  its  filing  was  served  on  KgPCo  and 
the  Tennessee  Public  Service 
Commission. 


Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  UtiliCoq)  United  Inc. 

(Docket  No.  ER96-65 1-000] 

Take  notice  that  on  December  21, 
1995,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Kansas,  a 
Service  Agreement  imder  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  12,  with  Heartland 
Energy  Services.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy-Kansas  to 
Heartland  Energy  Services  pursuant  to 
the  tariff,  and  for  the  sale  of  capacity 
and  energy  by  Heartland  Energy 
Services  to  WestPlains  Energy-Kansas 
pursuant  to  Heartland  Energy  Services' 
Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Heartland  Energy  Services. 

UtiliCorp  requests  waiver  of  the 
Conunission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-652-000) 

Take  notice  that  on  December  21, 
1995,  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division, 
WestPlains  Energy-Colorado,  a  Service 
Agreement  under  its  Power  Sales  Tariff. 
FERC  Electric  Tariff  Original  Volume 
No.  11.  with  Heartland  Energy  Services. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-Colorado  to 
Heartland  Energy  Services  pursuant  to 
the  tariff,  and  for  the  sale  of  capacity 
and  energy  by  Heartland  Energy 
Services  to  WestPlains  Energy-Colorado 
pursuant  to  Heartland  Energy  Services 
Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
Heartland  Energy  Senrices. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  January  19,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestarits  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
uf  liiitt  filing  are  ou  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheU, 
Secretary. 

(FR  Doc.  96-516  Filed  1-18-96;  8:45  am) 
MUJNQ  CODE  fTIT-OI-P 


[Docket  No.  ER96  e53  QO:  et  al.) 

»•  3      E'ec'tnc  Rate  aid  Corpcate 

January  11. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-653-000) 

Take  notice  that  on  December  21, 
1995,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  between 
Atlantic  Qty  Electric  and  Virginia 
Power,  dated  November  6, 1995,  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27,  1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Atlantic  City  Electric  under 
the  rates,  terms  and  conditions  of  the 
Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  this  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission  and  the  State  of 
New  Jersey  Board  of  Public  Utilities. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

[Docket  No.  E3?96-654-O00l 

Take  notice  that  on  December  21, 
1995,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
Service  Agreement  with  Electric 
Clearinghouse.  Inc.  for  transmission 
service  under  FPL's  Transmission  Tariff 
No.  3. 

FPL  requests  that  the  proposed 
Service  Agreement  be  permitted  to 


UMI 


become  effective  on  Janu.irs  1 .  1096.  or 
as  soon  thereafter  as  pra(  'a  abie 

FPL  states  that  this  filing  ;^  m 
accordance  with  Part  35  of  ;ne 
Commission's  Regulations. 

Comment  date:  |anuar\'  25.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Catex  Vitol  Fle<:tnc.  L.L.C. 

[Docket  No.  ER9«>-b3b-O00l 

Take  notice  that  on  December  21, 
1995.  Catex  Vitol  Electric.  L.L.C.  (CVE), 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPF    iiuiiLatm^ 
that  CVE  had  completed  aii  -ne  sTcps  for 
pool  membership.  CVF  rv-q  .^t^s  s   hat  the 
Commission  amend  th(  W  SPT 
Agreement  to  include  }'■  d-  i   member. 

CVE  requests  an  effective  date  of 
December  21,  1995,  for  the  proposed 
amendment.  Accordingly,  CVE  requests 


waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  '!ie  nimu  were  served  upon 
counsel  for  tne  WSFP  and  the  WSPP 
Executive  Committee. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Ojmpani. 

[DocKet  .No.  ER9&-657-OO0) 

Take  noiice  that  on  December  22, 
1995.  Boston  Edison  Company  (Edison), 
filed  a  standstill  agreement  between 
itself  and  Reading  Municipal  Lighting 
[>epartment  (Reading)  tolling  the  one- 
year  claims  limitation  provision  in 
Reading  s  Pilgrim  power  purchase 
contract  with  regard  to  disputes  over  the 
1994  true-up  bill.  The  purpose  of  the 
standstill  agreement  is  to  allow  the 
parties  to  negotiate  a  settlement 
agreement  regarding  billing  disputes 


regarding  the  true-up  bill  for  1994.  The 
standstill  agreement  makes  no  other 
ciianges  to  the  rates,  terms  and 
conditions  of  the  contract  between 
Reading  and  Edison. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

[Docket  No.  ER96-658-000) 

Take  notice  that  on  December  22. 
1995.  Boston  Edison  Company  (Boston 
Edison)  of  Boston,  Massachusetts,  in 
connection  with  Financial  Accounting 
Standards  No.  106  recognition  of 
Postretirement  Benefits  Other,  than 
Pensions  (PBOPs)  on  an  accrual  basis, 
tendered  for  filing  a  1995  actuarial 
report  and  revised  rate  schedule 
supplements  to  its  following  contracts 
for  the  sale  of  power  from  the  Pilgrim 
nuclear  power  plant. 


Utifity 


Commonwealth  Electric  Co 

Montaup  Electhc  Co  

Boylston  _. 

Holyoke „ 

vVestfieW  

Hudson „, 

Littleton  _ 

Mart)lehead 

North  AtBeboro 

Peatxxjy  

Shrewstxjry  » 

Tempteton 

Wakefield  - 

West  Boylston _ 

MiddletMrough  „ 

Reading „ 


Rate  schedule 

Entittement  (per- 

No. 

cent) 

68 

11.00000 

69 

11.00000 

77 

.07463 

79 

.89562 

81 

.22388 

83 

.37313 

85 

.14925 

87 

.14925 

89 

.14925 

91 

.22388 

93 

.37313 

95 

.04478 

97 

.14925 

99 

.07463 

102 

.10448 

113 

.7462 

The  supplements  ask  the  Commission 
for  permission  to  use  the  1995  actuarial 
study  for  actual  1995  billings  and  for 
estimated  1996  billings,  and  for 
permission  to  make  future  changes  in 
PBOP's  billings  by  filing  annual 
actuarial  data  without  filing  a  change  in 
rate  schedules.  Boston  Edison  states  that 
it  has  served  the  filing  on  each  affected 
customer  and  on  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

6.  Bnniit^i  U   1  u»  is  Mandgemeni 
Corpor  ^!  lii!! 

[Docket  No.  ER96-659-000J 

Take  notice  that  on  December  22.   . 
1995,  Bonneville  Fuels  Management 
Corporation  (BFMgt),  tendered  for  filing 
an  application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 


Schedule  No.  1  to  be  effective  on  the 
date  of  the  Commission's  order 
accepting  the  Rate  Schedule  for  filing. 

BFMgt  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  In  these  transactions,  BFMgt 
proposes  to  charge  market-determined 
rates,  mutually  agreed  upon  by  the 
parties.  All  sales  and  pujx:hases  will  be 
arms-length  transactions. 

Comment  date:  January  25,  1996.  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER96-660-0001 

Take  notice  that  on  December  22. 
1995,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Koch  Power  Services,  Inc.  (KPSI). 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
KPSI. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER96-661-OO01 

Take  notice  that  on  December  22.    • 
1995.  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
an  executed  Master  Power  Sales 
Agreement  between  Dayton  and 
Northern  Indiana  Power  Service 
Company  (NIPSCO). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement. 
Dayton  will  provide  to  NIPSCO  power 
and/or  energy  for  resale. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  New  England  Power  Company 

(Docket  No.  ER9&-662-000| 

Take  notice  that  on  December  22, 
1995,  New  England  Power  Company 
(NEP).  tendered  for  filing  a  Supplement 
to  its  Service  Agreement  with  Fitchburg 
Gas  &  Electric  Light  Company  under 
NEP's  FERC  Electric  Tariff.  Original 
Volume  No.  3. 

Comment  date:  January  25.  1996.  in- 
accordance  with  Standard  Paragraph  E 
■it  the  end  of  this  notice 

10.  The  Nairagansett  Electric  Company 

IDocket  No.  ER96-664-000I 

.    Take  notice  that  on  December  22. 

1995.  The  Narragansett  Electric 

Company  tendered  for  filing  rate 

.changes  to  its  FERC  Electric  Tariff. 

Original  Volume  No.  1  for  borderline 

sales. 

Comment  date:  January  25. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-534  Filed  1-18-96:  8:45  am] 

4  LUNO  COOC  t717-01-P 

[Docket  No.  CPM-57-000] 

Northem  Natural  Gas  Company:  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  1996 
Zone  EF  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

January  11.  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  1996  Zone  EF 


Expansion  Project.'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Northern  Natural  Gas  Company 
(Northern)  wants  to  expand  the  capacity 
of  its  facilities  in  Minnesota  and 
Wisconsin  to  transport  an  additional 
46.400  million  British  thermal  units  per 
day  of  natural  gas  to  six  local 
distribution  com{>anies.  Northern  seeks 
authority  to: 

•  Abandon  the  10.600-horsepower 
(hp)  Owatonna  Compressor  Station  in 
Steele  County,  Minnesota  and  construct 
and  operate  a  new  10,600-hp  Faribault 
Compressor  Station  in  Rice  County, 
Minnesota; 

•  Extend  its  30-inch-diameter  "C- 
line"  loop  by  about  2.24  miles  in 
Washington  Coimty.  Minnesota; 

•  Increase  the  capacity  of  its  Elk  River 
system  by  extending  the  existing  20- 
inch-diameter  Elk  River  branchline  loop 
in  two  areas  for  a  total  of  about  3.30 
miles  in  Anoka  County,  Minnesota; 

•  Construct  about  14.52  miles  of  6- 
inch-diameter  tie-over  connecting  the 
Paynesville  and  the  Watkins 
branchhnes  in  Steams  County, 
Minnesota; 

•  Install:  (a)  about  3.07  miles  of  4- 
inch-diameter  St.  Michael  branchline 
loop  in  Wright  County,  Minnesota;  (b) 
about  5.01  miles  of  8-inch-diameter 
Princeton  branchline  loop  in  Mile  Lacs 
and  Sherburne  Counties.  Minnesota; 
and  (c)  about  1.96  miles  of  4-inch- 
diameter  Monticello  branchline  loop  in 
Wright  County,  Minnesota; 

•  Modify  three  meter  stations  in 
Anoka  County.  Minnesota  and  two 
meter  stations  in  Wright  County, 
Minnesota;  and 

•  Modify  a  meter  station  in  St.  Croix 
County.  Wisconsin  and  one  meter 
station  in  Buffalo  County,  Wisconsin. 

The  general  location  of  the  project 
facilities  are  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  faciUties 
would  require  about  306  acres  of  land. 
Following  construction,  about  4  acres 
would  be  maintained  as  new  above 


'  Northern  Natural  Gas  Company's  application 
was  filed  with  the  Commission  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regisler.  Copies  are 
available  from  the  Commission's  l*ublic  fieference 
and  Files  Maintenance  Branch.  888  First  Street. 
N.E..  Washington.  D.C  20426.  or  call  (202)  206- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


ground  facility  sites.  The  remaining  290 
acres  of  land  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  PubUc  Convenience  and 
Necessity.  NFPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  prtx;ess  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encoiu'age 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resoiut:es.  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  PubUc  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  wrill 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
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based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Northern.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  The  Rum  River,  a  state  designated 
Mfild  and  scenic  river,  would  be  crossed. 

•  The  Sauk  River  and  Mill  Creek, 
protected  waters  of  the  State  of 
Minnesota,  would  also  be  crossed. 

•  About  30.8  acres  of  wetlands  and 
25.7  acres  of  forest  would  be  disturbed 
by  construction. 

•  A  100-foot-wide  construction  right- 
of-way  is  proposed  for  the  "C-line" 
Extension  and  Elk  River  Loop  2. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  St..  N.E.. 
Washington.  D.C.  20426; 

•  Reference  Docket  No.  CP96-57- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Bob  Kopka,  EA  Project  Manager.  Federal 
Energy  Regulatory  Commission,  888 
North  Capitol  St.,  N.E.,  PR-11.1. 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  February  12, 1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Kopka  at  the  above  address. 

Becoming  an  init-rvenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 


I 


The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  or  more  detailed 
project  maps  are  available  from  Mr.  Bob 
Kopka,  EA  Project  Manager,  at  (202) 
208-0282. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  96-517  Filed  1-18-96;  8:45  am) 
BNXING  CODE  6717-01-4* 


[Project  Nc  46>-   »V3snington] 

Tacoma  Public  Utilities   Notice  of 
intent  to  Hola  Public  Meetings  in 
Hoodsport  and  Olympia  Washington, 
to  Discuss  the  Draft  Enviror-ner.tal 
Impact  Statement  (DEISl  tc 
Relicensing  of  the  Cushna 
Hydroelectric  Project 

January  11. 1996. 

On  December  15,  1995,  the  Draft 
Environmental  Impact  Statement  for  the 
Cushman  Hydroelectric  Project  was 
distributed  to  all  parties  on  the 
Commission's  mailing  list  and  a  notice 
of  availability  was  pubUshed  in  the 
Federal  Register.  "The  DEIS  evaluates 
tht'  tr '.  ir  iiinental  consequences  of  the 
proposed  relicensing  of  the  project.  The 
project  is  located  in  Mason  Coimty, 
Washington  near  the  town  of  Hoodsport. 

Three  public  meetings  have  been 
scheduled  to  be  held  in  Hoodsport  and 
Olympia,  Washington,  for  the  purpose 
of  allowing  Commission  Staff  to  present 
the  major  DEIS  findings  and 
recommendations.  Interested  parties 
will  have  an  opportunity  to  give  oral 
comment  on  the  DEIS  for  the 
Commission's  pubUc  record.  Comments 
will  be  recorded  by  a  court  reporter. 
Individuals  will  be  given  up  to  five 
minutes  each  to  present  their  views  on 
the  DEIS. 

Meeting  Dates,  Times  &  Locations 

Wednesday,  January  31.  from  7:00  pm- 
11:00  pm 

Location:  Hoodsport  Fireball, 
Hoodsport,  Washington  2  blocks  west  of 
Hwy  101  on  Finch  Creek  Road;  attached 
to  and  directly  behind  Hoodsport  Fire 
Station. 


Thursday,  February  l.from  9:30  am- 
12:30  pm 

Location:  Ramada  Inn  Governor's 
House,  621  S.  Capitol  Way  Olympia, 
Washington;  take  Route  5  to  exit  #105; 
follow  signs  to  State  Capitol;  through 
East  Campus  Tunnel;  turn  right  on 
Capitol  Way;  go  six  blocks  to  hotel. 

Thursday,  February  l.from  7:00  pm- 
11:00  pm 

Location:  Ramada  Inn  Governor's 
House,  632  S.  Capitol  Way,  Olympia, 
Washington. 

Comments  may  also  be  submitted  in 
writing,  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E.. 
Washington,  D.C.  20426.  Reference 
should  be  clearly  made  to  the  Cushman 
Project,  No.  460.  All  comments  must  be 
received  by  February  13, 1996. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-520  Filed  1-18-96;  8:45  ami 
BILUNG  CODE  8717-01-M 


[Project  Nos.  1984-054,  et  al.] 

Hydroelectric  Applications:  Wisconsin 
River  Power  Authority,  et  aL;  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Removal  of 
Land  from  Project  Boundary. 

b.  Project  No.:  1984-054. 

c.  Dates  Filed:  September  12, 1995 
and  November  1,  1995. 

d.  Applicant:  Wisconsin  River  Power 
Authority  (WRPA). 

e.  Name  of  Project:  Castle  Rock- 
Pentenwell  Project. 

f.  Location:  The  parcel  is  on  the  north 
side  of  highway  21,  about  V*  mile  east 
of  the  Wisconsin  River  in  Adams 
Coimty,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Richard  L. 
Hilliker,  P.O.  Box  8050,  Wisconsin 
Rapids.  WI  54495-8050,  (715)  422- 
3722. 

i.  FERC  Contact:  John  K.  Harmula 
(202)219-0116. 

j.  Comment  Date:  February  8,  1996. 

k.  Description  of  Application:  WRPA 
proposes  to  sell  5  acres  of  project  land 
to  Mr.  Walter  Buchanan  and  remove  the 
land  from  the  project  boundary. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

2a.  Type  of  Application:  Petition  for 
Declaratory  Order. 


i:rt. 
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b.  Docket  No:  D196-2. 

c.  Date  FiVed.  12/15/95. 

d.  Applicant:  The  ColliDsville 
Company. 

e.  iVame  o/Proyecf.Collinsville 
(Upper)  Project. 

I.  Location:  River  Mile  41  on  the 
Farraington  River,  in  Hartford  and 
Litchfield  Counties,  Collinsville,  CT. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Fowler  Act,  16  U.S.C. 
§§817(b). 

h.  Applicant  Contact:  Barbara  Perry. 
President.  The  Collinsville  Company,  10 
Front  Street.  Collinsville,  CT  06022, 
(203) 693-8845. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202)  219-2682. 

j.  Comment  Date:  February  12,  1996. 

k.  Description  of  Project:  The  project 
consists  of:  (1)  A  reservoir  with  a 
surface  area  of  55  acres  and  a  total 
volume  of  350-acre-feet  at  elevation 
289.2  feet  msl:  (2)  an  18-foot-high  stone 
masonry  dam  owned  by  the  Connecticut 
Department  of  Environmental 
Protection;  (3)  eight  slide  gates  that  feed 
the  Collinsville  Company  Forebay;  (4)  a 
60-foot-long  penstock  located  off  of  the 
upper  canal;  (5)  a  powerhouse  with  a 
total  generating  capacity  of  180  Kw;  (6) 
a  tailrace  canal  to  Farmington  River;  and 
(7)  appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Purpose  of  Project:  Used  for  power 
supply  for  the  various  tenants  in  the 
Collinsville  Company  complex. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

3a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  10204-018. 

c.  Date  Filed:  December  1,  1995. 

d.  Applicants:  Northern  Wasco 
County  People's  Utility  District  and 
PubUc  Utility  District  No.  1  of  Klickitat 
County. 

e.  Name  of  Project:  McNary  Dam 
Washington  Shore  Fishway. 


f.  Location:  On  the  Coliunbia  River,  in 
Benton  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Harold  E. 
Haake,  Special  Projects  Manager, 
Northern  Wasco  County  PUD,  P.O.  Box 
621,  The  Dalles,  OR  97058,  (503)  296- 
2226. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  February  12,  1996. 

k.  Description  of  the  Request: 
Northern  Wasco  County  People's  Utility 
District  (NWCPUD).  licensee,  and  the 
Public  Utility  District  No.  1  of  Klickitat 
County  request  that  the  license  for  the 
McNary  Dam  Washington  Shore 
Fishway  Project  be  transferred  from 
NWCPUD  to  NWCPUD  and  the  PUD  No. 
1  of  Klickitat  County  (joint  owners). 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4a.  Type  of  Application:  Major  New 
License  (Notice  of  Tendering). 

b.  Project  No.:  1975-014.' 

c.  Date  Filed:  December  20,  1995. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Bliss. 

f.  Location:  On  the  Snake  River,  at 
river  mile  560  from  the  confluence  with 
the  Columbia  River  in  Gooding,  Twin 
Falls,  and  Elmore  Counties.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825{r). 

h.  Applicant  Contact:  Robert  W. 
Stahman,  Idaho  Power  Company,  1221 
West  Idaho  street,  P.O.  Box  70,  Boise,  ID 
83707,  (208)  388-2676. 

i.  FERC  Contact:  Hector  M.  Perez, 
(202)  219-2843. 

j.  Brief  Description  of  Project:  The 
project  consists  of:  an  84-foot-high,  364- 
foot-long  and  a  crest  elevation  of  2,655 
feet  mean  sea  level  concrete  dam,  four 
intakes  and  four  22-foot-diameter 
penstocks,  and  a  powerhouse  at  the  base 
of  the  dam  with  an  installed  capacity  of 
75,038  kilowatts. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

1.  In  accordance  with  section  4.32 
(b)(7)  of  the  Commission's  regulations,  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate, 
factual  basis  for  a  complete  analysis  of 
this  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  fiUng  date  and  serve  a  copy  of 
the  request  on  the  AppUcant. 


5a.  Type  of  Application:  Major  New 
License  (Notice  of  Tendering). 

b.  Project  No.:  2061-004. 

c.  Date  Filed:  December  20,  1995. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Lower  Salmon 
Falls. 

f.  Location:  On  the  Snake  River,  at 
river  mile  573  from  the  confluence  with 
the  Colimibia  River  in  Gooding  and 
Twin  Falls  Counties,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Robert  W. 
Stahman,  Idaho  Power  Company,  1221 
West  Idaho  Street,  P.O.  Box  70,  Boise, 
ID  83707,  (208)  388-2676. 

i.  FERC  Contact:  Hector  M.  Perez. 
(202)  219-2843. 

j.  Brief  Description  of  Project:  The 
project  consists  of:  a  concrete 
powerhouse  at  the  right  bank  of  the 
river  with  an  installed  capacity  of 
60.200  kilowatts,  a  gated  concrete 
spillway,  a  concrete  overflow  section,  a 
concrete  fish  ladder,  a  reservoir,  and 
two  primary  transmission  lines. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

1.  In  accordance  with  section  4.32 
{b)(7)  of  the  Commission's  regulations,  if 
any  resource  agency.  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate, 
factual  basis  for  a  complete  analysis  of 
this  applicjTtion  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 

6a.  Type  of  Application:  Major  New 
License  (Notice  of  Tendering). 

b.  Project  No.:  2777-007. 

c.  Date  Filed:  December  20,  1995. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  Upper  Salmon 
Falls. 

f.  Location:  On  the  Snake  River,  at 
river  mile  580  from  the  confluence  with 
the  Columbia  River  in  Gooding  and 
Twin  Falls  Counties,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Robert  W. 
Stahman,  Idaho  Power  Company,  1221 
West  Idaho  Street,  P.O.  Box  70,  Boise^ 
ID  83707,  (208)  388-2676. 

i.  FERC  Contact:  Hector  M.  Perez. 
(202)  219-2843. 

j.  Brief  Description  of  Project:  The 
project  consists  of:  a  main  diversion 
dam,  two  canals,  and  two  power  plants 


with  a  total  installed  capacity  of  32,460 
kilowatts. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

1.  In  accordance  with  section  4.32 
(b)(7)  of  the  Commission's  regulations,  if 
any  resource  agency,  SHPO.  Indian 
Tribe,  or  person  believes  that  em 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate, 
factual  basis  for  a  complete  analysis  of 
this  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission,  together  with  justification 
for  such  request,  not  later  than  60  days 
from  the  filing  date  and  serve  a  copy  of 
the  request  on  the  Applicant. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  sf)ecified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  wMch  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
apphcation.  A  copy  of  the  apphcation 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  fiUng  comments,  it  will  be 


presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
he  sent  to  the  Applicant's 
representatives. 

Dated:  Iaiiuar>  11, 1996,  Washington,  D.C. 
Lois  D.  Cashell, 
Secretary. 
FR  Doc.  96-513  Filed  1-18-96;  8:45  am] 

B«t.UNG  CODE  B717-01-P 

[Docket  No.  CP96-''  ^ '  OOC  et  al.] 

NorAm  Gas  Transmission  Com|>any,  et 
al.;  Natural  Gas  Certificate  Filings 

January  4,  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmission  Company 

[Docket  No.  CP96-1 1 7-000] 

Take  notice  that  on  December  21, 
1995,  NorAm  Gas  Transmission 
Company  (NGT),  1600  Smith  Street, 
Houston.  Texas  77002,  filed  in  Docket 
No.  CP96-1 17-000,  a  request  piusuant 
to  Section  157.205  and  157.211  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  operate  an 
existing  delivery  tap  on  Line  AC  in 
Arkansas,  for  delivery  of  natural  gas  to 
ARKLA  a  distribution  division  of 
NorAm  Energy  Corporation  (ARKLA). 
NGT  makes  such  request,  under  its 
blanket  certificate  issued  in  Docket  Nos. 
CP82-384-O00  and  CP82-384-001, 
pursuant  to  Section  7  of  the  Natural  Gas 
.\ct.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

NGT  specifically  proposes  to  use  the 
existing  delivery  tap  on  Line  AC  in  Hot 
Springs  County,  Arkansas  for  deliveries 
to  ARKLA.  for  ARKLAs  service  to  a 
consumer  other  than  the  right-of-way 
grantor  for  whom  the  tap  was  originally 
installed.  It  is  estimated  that 
approximately  170  MMBtu  will  be 
delivered  through  this  tap  annually  and 
2  MMBtu  on  a  peak  day.  NGT  indicates 
that  the  volumes  to  be  delivered  are 
within  .^RKLA's  existing  entitlements. 

Comment  date:  February  20,  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Transwestem  Pipeline  Company 

[Docket  No.  CP96-119-0001 

Take  notice  that  on  December  22, 
1995,  Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP96-1 19-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  by  sale  transmission  facilities 
located  in  Pecos  County,  Texas,  all  as 


more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Transwestem  proposes  to  abandon  by 
sale  to  Chevron  U.S.A.  Inc.  (Chevron) 
48.31  miles  of  20-inch  pipeline,  3.44 
miles  of  6-inch  pipeline,  and  2  farm 
taps,  all  located  in  Pecos  County.  It  is 
stated  that  the  facilities  are  part  of 
Transwestem 's  West  Texas  Lateral 
transmission  system  and  were  installed 
in  1959  under  Commission 
authorization  in  Docket  No.  G-14871,  et 
al.,  to  gain  access  to  gas  produced  in  the 
Puckett  Field  in  Pecos  County  for  sale 
to  the  California  market.  It  is  asserted 
that  because  of  declining  production, 
Transwestem  has  terminated  its 
purchases  from  the  Puckett  Field  and 
abandoned  other  facilities  associated 
vdth  it.  It  is  explained  that  Chevron 
would  purchase  the  facihties  for  $3.6 
million,  acting  by  and  through  its 
Warren  Petroleum  Company  (Warren) 
division.  It  is  stated  that  Warren  would 
continue  using  the  faciUties  as  part  of  its 
gathering  system.  It  is  further  stated  that 
Warren  would  continue  to  offer  service 
to  the  farm  tap  customers  comparable  to 
what  they  are  presently  receiving  from 
Transwestem.  It  is  asserted  that  the 
proposed  abandonment  would  not 
impair  Transwestem's  existing  service 
obUgations  and  would  not  adversely 
affect  the  operation  of  Transwestem's 
mainline  facilities. 

Comment  date:  January  25,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP96-1 25-000) 

Take  notice  that  on  December  29, 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  1700 
MacCorkle  Avenue,  S.E.,  Charleston, 
West  Virginia  25314-1599,  filed  an 
application  pursuant  to  Sections  7(b) 
and  7(c)  for  authorization  to  replace 
certain  facilities  located  in  Columbia 
Gas'  Pavonia  Storage  Field  located  in 
Ashland  and  Richfield  Counties,  Ohio, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gas  indicates  that,  as  part  of 
its  objective  to  ensure  reliable  operation 
of  its  pipeUne  system,  it  has  initiated  a 
program  to  install  on-line  pigging 
facilities,  consisting  of  bi-directional  pig 
launchers  and  receivers  in  its  existing 
storage  fields.  Columbia  Gas  also 
indicates  that  in  certain  of  its  fields  the 
installation  of  the  pigging  faciUties  will 
necessitate  the  replacement  of  short 
sections  of  telescoped  pipelines  to 
provide  longer  lengths  of  uniform  pipe 
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diameter  to  facilitate  the  utilization  of 
intelligent  pies. 

Columbia  Gas  states  that,  as  part  of 
this  program.  Coliunbia  Gas  proposes  to 
replace  approximately  1.4  miles  of  12, 
16  and  20- inch  pipeline  with 
approximately  1.4  miles  of  20-inch 
pipeline  and  0.002  miles  of  12-inch 
pipeline  in  its  Pavonia  Storage  Field.  In 
addition.  Columbia  Gas  also  proposes  to 
construct  a  bi-directional  pig  launcher 
and  receiver  on  its  Line  SL-2444  and 
replace  or  remove  various 
appurtenances,  including  but  not 
limited  to  valves  and  drips. 

Colimibia  Gas  estimates  a  total 
construction  cost  of  $2,284,000,  and 
indicates  that  the  costs  will  be  financed 
with  funds  generated  from  internal 
sources. 

Comment  date:  January  25.  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP96-1 27-000] 

Take  notice  that  on  December  29. 
1995.  Columbia  Gas  Transmission 
Corporation  (Columbia).  Post  Office  Box 
1273,  Charleston.  West  Virginia.  25325- 
1273.  filed  in  Docket  No  CP96-127-000 
an  abbreviated  application  pursuant  to 
Sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act  (NGA).  as  amended,  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  natural  gas 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Columbia  requests  NGA  Sections  7(c) 
and  7(b)  authorization  for  the  following: 

The  construction  and  operation  of 
approximately  7.0  miles  of  storage 
pipelines  and  appurtenant  facilities 
consisting  of  approximately  0.5  miles  of 
12-inch  pipeline.  1.0  miles  of  10-inch 
pipeline.  0.8  miles  of  8-inch  pipeline, 
2.6  miles  of  6-inch  pipeline,  and  2.1 
miles  of  4-inch  pipeline.  Columbia 
indicates  that  the  abandonment  of  the 
facilities  being  replaced  consists  of 
approximately  7  5  miles  of  existing 
storage  pipeline  and  appurtenances 
within  the  Lanham  (X-2)  Storage  Field 
located  in  Kanawha  and  Putnam 
Counties,  West  Virginia. 

Columbia  states  mat  it  does  not 
request  authorization  for  any  new  or 
additional  service.  Columbia  indicates 
that  the  segments  of  pipeline  to  be 
replaced  have  become  physically 
deteriorated  to  the  extent  that 
replacement  is  deemed  advisable.  It  is 
further  indicated  that  the  estimated  cost 
of  the  proposed  construction  is 
$5,000,000. 


UMI 


Commeitl  dute.  January  25,  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Mississippi  River  Transmission 
CoqMnitioa 

IDocket  No.  CP96-129-000| 

Take  notice  that  on  December  29, 
1995,  Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road, 
St.  Louis,  Missouri  63124.  filed  in 
Docket  No.  CP9&-1 2^-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  add  four  delivery 
points  to  serve  Arkla.  a  division  of 
NorAm  Energy  Corporation  under 
MRT's  blanket  certificate  issued  in 
Docket  No.  CP82-489-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

MRT  proposes  to  add  four  2-inch 
delivery  taps  and  appurtenant  facilities 
to  serve  Arkla  along  MRT's  12-inch 
Newport  Loop  in  Jackson  County, 
Arkansas.  The  taps  would  be  located  at 
Mile  Posts  203.1.  206.2.  208.0  and  209.8 
of  MRT's  Newport  Loop.  MRT  estimates 
that  the  total  cost  of  the  proposed 
facifities  will  be  $20,000,  which  would 
be  reimbursed  by  Arkla.  MRT  states  that 
Arkla  would  install  and  own  a  metering 
and  regulating  station  and  appurtenant 
facilities  at  each  of  the  four  locations. 
MRT  estimates  that  it  would  deliver  up 
to  825  MMBtu  of  natural  gas  per  day 
and  30,010  MMBtu  on  an  annual  basis 
at  the  four  dehvery  points.  MRT  states 
that  the  volumes  that  vould  be 
delivered  would  be  within  Arkla 's 
certificated  entitlements. 

Comment  date:  February  20, 1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington.  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 


therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.Take  further  notice  that,  pursuant 
to  the  authority  contained  in  and  subject 
to  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Conmiission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  CashelJ. 
Secretary. 

[FR  Doc.  96-514  Filed  1-18-96;  8:45  am) 
BILLMQ  CODE  6717-01-l> 


[Docket  No.  ER96-392-000] 

Energy  West  Power  Company,  LLC; 
Notice  of  Issuance  of  Order 

January  11. 1996. 

On  November  17, 1995,  Energy  West 
Power  Company,  LLC  (EWPC) 
submitted  for  filing  a  rate  schedule 
under  which  EWPC  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  EWPC  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  EWPC 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 


of  all  future  issuances  of  securities  and 
assimiptions  of  liability  by  EWIC 

On  December  28,  1995.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Appfications.  Officer  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EWPC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  2042fi. 
in  accordance  with  Rules  211  and  214 
of  the  Commission  s  Rules  of  F^ractice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  f)eriod,  EWPC  is  authonzed  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  m  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  will  be 
adversely  aJFfected  by  continued 
approval  of  EWPC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
29,  1996.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch. 
888  First  Street,  NE.,  Washington,  DC 
20426 

Lois  D.  Cashell,  {    . 

Secretary. 
[FR  Doc.  96-538  Filed  1-18-96;  8:45  ami 

Bi.LlNG  CO0€  «717-01-*l 

fDocketNo  ER96-1 82-000) 

Enerserve.  L  C    Notice  of  Issuance  of 

Ortier 

January  11, 1996. 

On  October  27,  1995,  as  amended 
November  27,  1995,  Enerserve.  L.C. 
(Enerserve)  submitted  for  filing  a  rate 
schedule  under  which  Enerserve  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer 
Enerserve  also  requested  waiver  of 
various  Commission  rfjgulations.  In 
particular,  Enerserve  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 


issuances  of  securities  and  assumptions 
of  liability  bv  Enerserve. 

On  D€H:ember  28,  1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electnc  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
.34.  subiect  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  anv  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  secuniies  or  assumptions  of 
liability  by  Enerserve  should  file  a 
motion  to  Intervene  or  protest  with  the 
Federal  Cnergv  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

.Absent  a  request  for  hearing  within 
this  period.  Enerserve  is  authorized  to 
issue  securities  and  assvune  obUgations 
or  liabihties  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  or  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  C;ommission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Enerserve 's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
29,  1996  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashell, 
Secretary. 
!FR  Doc,  96-537  Filed  1-18-96;  8:45  am) 

BILLINrS  CODE  6717-01-M 


[Docket  Nos.  RP95-326-000  and  RP95-242- 

000] 

Natural  Gas  Pipeiine  Company  o' 
America;  Notice  ot  Informal  Settlement 
Conference 

January  11.  1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  Thursday, 
lanuary  18,  1996,  at  10  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above- referenced  dockets. 


Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  David  R.  Cain  (202)  208-0917  or 
John  P.  Roddy  (202)  208-0053. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  96-536  Filed  1-18-96;  8:45  am) 

BILUNO  CODE  6717-01-M 


[DocKp!  Nc    3P^fi -130-000] 

No 'At-  Gas  "  fBr-srr,issior\  Company; 
Aulho''2LatJor 

January  11, 1996. 

Take  notice  that  on  December  29, 
1995,  NorAm  Gas  Transmission 
Company  (NorAm),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP96-13O-O00  a  request  piusuant  to 
Section  7  of  the  Natural  Gas  Act,  as 
amended,  and  Sections  157.205, 
157.212,  and  157.216(b)  for 
authorization  to  abandon  certain 
facilities  in  Arkansas,  and  to  construct 
and  operate  certain  facilities  in 
Arkansas  in  accordance  with  the 
authority  granted  to  NorAm  in  its 
blanket  certificate  issued  in  Docket  No. 
CP82-384-O00  and  CP82-384-001 
pursuant  to  18  CFR  Part  157,  Subpart  F 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

NorAm  specifically  proposes  to 
abandon  one  2-inch  U-Shape  meter 
station  located  on  NorAm 's  Line  AM- 
145  in  Arkansas  and  replace  it  with  one 
3-inch  L-Shape  meter  station  to  be 
located  in  Jefferson  County,  Arkansas. 
NorAm  states  that  no  service  will  be 
abandoned.  NorAm  states  that  these 
facihties  are  necessary  to  accommodate 
a  request  from  Arkla  for  increased 
volmnes.  NorAm  estimated  the  volumes 
to  be  dehvered  through  these  facilities 
are  approximately  876,000  MMBtu 
annually  and  4,800  MMBtu  daily. 
NorAm  states  that  the  estimated  cost  of 
construction  is  $45,943  and  Arkla  will 
reimburse  NorAm  $30,560. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  ir.  :id  piirsuan:  to  Section 

157  -  •  trguiations  under  the 

Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  CasheU. 
Secretary. 

(FR  Doc.  96-519  Filed  1-18-96;  8:45  am] 
■UMQ  COOC  1717-012-M 

[DocKB   NO.  CP96-123-0001 

Norther-  Satural  Gas  Company;  Notica 

0*  Apc"C,a"on 

January  U.  1996 

Take  notice  that  on  December  27, 
1995.  Northern  Natural  Gas  Company 
(Northern).  1111  S.  103rd  Street. 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-1 23-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  blanket 
certificate  authorizing  the  automatic 
abandonment  of  certain  small  voliune 
meter  stations  (farm  taps),  all  as  more 
fully  set  forth  Ln  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  is  requesting 
the  Commission  to  expand  the 
automatic  authorizations  under  its 
blanket  certificate  to  include 
abandonment  authority  in  certain 
instances,  that  would  allow  Northern  to 
remove,  and  report  the  removal  of 
facilities,  when  service  has  not  been 
provided  through  a  farm  tap  for  12 
months  or  longer,  or  when  a  written 
request  has  been  received  from  a 
customer  requesting  the  removal  of  a 
farm  tap. 

Northern  states  further  that  on 
average,  it  receives  requests  to  abandon 
approximately  40  farm  taps  per  year  and 
that  the  requested  authorization 
expansion  would  relieve  Northern  of  an 
administrative  burden. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application 
should  on  or  before  February  1, 1996, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 


Gas  Act  (18  CFR  157.10).  AU  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conmiission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  1 5  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Lok  D.  Cashell, 
Secretary. 
|FR  Doc.  96-518  Filed  1-18-96:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6231-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

RESPONSJBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202) 564-7153. 

Due  to  the  federal  government 
furlough  and  closing  in  the  Washington, 
DC  area  due  to  inclement  weather,  the 
Office  of  Federal  Activities  has  not 
prepared  the  Notice  of  Availability,  with 
comment  due  dates,  for  Environmental 
Impact  Statements  filed  with  the 
Environmental  Protection  Agency  since 
the  Federal  Register  publication  on 
December  15,  1995.  Preparation  of  this 
Notice  is  now  in  progress  with 
publication  on  January  26, 1996. 


Dated:  lanuary  16.  1996. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  96-669  Filed  1-18-96;  8:45  am] 
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(FRL-6400-«] 

^^:.,r.r  Meetings  o'  Te  Stor'^"  Watef 
~^ase  '■  Advisory  Succo'Timinee  a^c 
J ''Dan  Wet  Weattier  f  iqws  .AOvisor^ 
Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  two  separate  public 
meetings:  (1)  The  Storm  Water  Phase  II 
Advisory  Subcommittee  meeting  on 
January  29-30,  1996  and  (2)  the  Urban 
Wet  Weather  Flows  (UWWF)  Advisory 
Committee  meeting  on  January  31- 
February  1,  1996.  These  meetings  are 
open  to  the  public  without  need  for 
advance  registration.  The  Phase  11 
Advisory  Subcommittee  will:  (1) 
Evaluate  and  examine  options  for  the 
storm  water  Phase  11  program;  (2) 
continue  to  explore  issues  related  to 
small  construction;  and  (3)  hear  and 
participate  in  a  demonstration  of  the 
Point  Source  Information  Provision  and 
Exchange  System  (PIPES)  electronic 
bulletin  board.  The  UWWF  Advisory 
Committee  will  continue  the  discussion 
on  issues  related  to  the  three  work 
group  areas:  storm  water  Phase  I 
improvements;  water  quality  standards; 
and  watershed  approach.  Please  accept 
our  apologies  for  the  lateness  of  this 
notification. 

DATES:  The  Storm  Water  Phase  II 
meeting  will  be  held  on  January  29-30. 
1996.  The  January  29  meeting  will  begin 
promptly  at  9:00  a.m.  EST  and  end  at 
approximately  5:30  p.m.  On  January  30, 
the  meeting  will  begin  at  8:30  a.m.  and 
end  at  approximately  4:00  p.m.  The 
UWWF  Advisory  Committee  meeting 
will  be  held  on  January  31 -February  1, 
1996.  On  January  31,  the  meeting  will 
begin  at  approximately  10  a.m.  EST  and 
run  until  approximately  6:30  p.m.  On 
February  1 ,  the  meeting  will  nm  bom 
about  8:00  a.m.  until  3:30  p.m. 
ADDRESSES:  Both  meetings  will  be  held 
at  the  Marriott  Crystal  Gateway,  1700 
Jefferson  Davis  Highway  (Route  1), 
Arlington,  Virginia.  The  Marriott  Crystal 
Gateway's  telephone  number  is  (703) 
920-3230.  A  block  of  rooms  are  reserved 
from  Sunday,  January  28  through 
Friday,  February  2.  The  rooms  are  listed 
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under  "EPA  storm  water  and  urban  wet 
weather  meeting" 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  Phase  11  Subcommittee  meeting, 
contact  George  Utting,  Acting  Storm 
Water  Phase  II  Matrix  Manager,  Office  of 
Wastewater  Management,  at  (202)  260- 
9530. 

For  the  UWWF  Advisory  Committee 
meeting,  contact  William  Hall,  Urban 
Wet  Weather  Matrix  Manager,  Office  of 
Wastewater  Management,  at  (202)  260- 
1458,  or  Internet: 
hall.william@epamail.epa.gov. 

Dated:  January  16, 1996. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management, 

Designated  Federal  Official. 

[FR  Doc  fw^'i  7  Filed  1-18-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

DA  96--'  and  DA  96-2] 

Procedures  tor  the  Filing  of 
Documents  That  Were  Due  During  the 
Government  Shutdown  or  During  the 
Weather  Emergency 

AGENCY:  Federal  Communications 

Commission. 

action:  Public  Notice. 

SUMMARY:  The  Commission's  Managing 
Director,  by  two  Public  Notices  (DA  96- 

1,  released  January  5.  1996,  and  DA  96- 

2,  released  January  11,  1996), 
announced  procedures  for  the  filing  of 
documents  that  were  due  to  be  filed 
with  the  Commission  during  the  time 
that  it  was  closed  due  to  lack  of 
appropriations  (December  18,  1995 
through  January  5,  1996)  and  due  to  a 
weather  emergency  (January  8, 1996 
through  January  10,  1996). 

DATES:  Any  documents  that  were  due  to 
be  filed  with  the  Commission  while  it 
was  closed  or  that  were  due  on  Januan.' 
11  and  12,  1996,  are  due  no  later  than 
5:30  p.m.  on  Tuesday,  January  16,  1996 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT; 
William  F.  Caton,  Aclmg  Secretary, 
202-418-0300. 

SUPPLEMENTARY  INFORMATION:  Bv  Public 
Notice  (DA  Ub-lJ  released  January  5, 
1996,  the  Managing  Director  announced 
procedures  for  the  filing  of  documents 
that  were  due  to  be  filed  with  the 


Commission  during  the  time  that  it  was 
c  iosed  due  to  be  filed  with  the 
Commission  during  the  time  that  it  was 
closed  due  to  lack  of  appropriations 
(December  18,  1995  through  January  5, 
1996).  Due  to  a  weather  emergency,  the 
FCC  remained  closed  from  January  8, 
1996  through  January  10,  1996. 

On  January  11, 1996,  the  Managing 
Director  announced,  by  Public  Notice 
(D.A  96-2)  that  any  documents  that  were 
due  to  be  filed  with  the  Commission  (at 
its  headquarters,  Gettysburg,  PA,  or 
Mellon  Bank)  while  it  was  closed, 
whether  for  the  budget-related 
shutdown  or  the  subsequent  weather 
emergency,  will  be  due  no  later  than 
5:30  p.m.  on  Tuesday,  January  16, 1996. 
To  this  extent.  Section  1.4(j)  of  the 
Commission's  rules,  47  CFR  §  1.4(j), 
which  would  otherwise  require  such 
filings  on  the  first  business  day  after  a 
shutdown.  WAS  WAIVED  in  order  to 
facilitate  an  orderly  reopening. 
Additionally,  in  light  of  the  inclement 
weather,  filings  normally  due  on 
January  11  and  12, 1996,  are  also  due  on 
lanuary  16,  1996.  The  January  11,  1996 
Public  Notice  supersedes  the  January  5, 
1 996  Public  Notice. 

Documents  received  at  the 
Commission's  headquarters,  at  Mellon 
Bank  or  at  the  Commission's  Gettysburg 
offices  via  mail  from  December  18,  1995 
through  January  10, 1996.  vdll  be     . 
deemed  filed  on  January  11,  1996,  the 
first  day  that  the  Commission  has 
reopened. 

This  Public  Notice  affects  only  due 
dates  for  filings  with  the  Commission 
that  were  due  during  the  time  that  the 
Commission  was  closed  or  due  on 
January  11-12,  1996.  It  does  not  affect 
due  dates  for  the  filing  of  other 
documents  and  does  not  affect  the 
effective  dates  of  Commission  actions  or 
other  events.  These  matters  may  be  dealt 
with  separately  by  the  Commission  or 
its  Bureaus  and  Offices. 

Federal  Communications  Commission. 

.\ndrew  S.  Fishel, 

Managing  Director. 

'FR  Doc   96-503  Filed  1-18-96;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Fuec 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-011522. 

Title:  Mediterranean  Shipping  Co./ 
Flota  Mercante  Grancolombia  Space 
Charter  and  Sailing  Agreement. 

Parties:  Flota  Mercante 
Grancolombiana  S.A.,  Mediterranean 
Shipping  Co. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  on 
each  others  vessels  and  to  rationalize 
their  sailings  in  the  trade  between  ports 
in  the  United  States  in  the  East  Coast 
and  Gulf  and  inland  and  coastal  points 
in  the  United  States  served  via  those 
ports,  on  the  one  hand,  and  ports  in 
Colombia,  Ecuador,  Peru  and  Chile  and 
inland  and  coastal  points  served  via 
those  ports  (including  points  in  Bolivia 
and  Argentina)  on  the  other  hand.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  203-011463-001. 

Title:  East  Coast  North  America  to 
West  Coast  of  South  America  and 
Caribbean  Cooperative  Working 
Agreement. 

Parties:  Compania  Sud  Americana  de 
Vapores  S.A.,  Compania  Chilena  De 
Navegacion  Interoceanica  S.A..  Lykes 
Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement 
through  December  31,  1996,  and  reflects 
the  deletion  of  Lykes  Bros.  Steamship 
Co.,  Inc.  as  a  party  to  the  Agreement. 

Dated:  January  11, 1996. 

By  Order  of  the  Federal  Maritime 
Conunission. 
Joseph  C.  Polking. 
Secretary. 
[FR  Doc.  96-466  Filed  1-18-96;  8:45  am) 
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DEPARTMENT  OP  -HEALTH  AND 

HUMAN  SE.RVICES 

Centers  ror  Disease  Control  and 

Prevention 

rAnnouncement  Number  610] 

Research  Program  Project  Grants  for 
Biomechanics  and  Individual  Grants 
for  Injury  Research  for  Acute  Care, 
Biomechanics,  Disability  Prevention, 
and  Primary  Prevention  of 
Unintentional  Injuries;  Notice  of 
A  <ai lability  of  Funds  for  Fiscal  Year 
1996 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
Injury  Prevention  and  Control  Research 
Grants  for  fiscal  year  (FY)  1996.  The 
Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS- led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Unintentional  Injuries.  (To  order  a  copy 
of  "Healthy  People  2000,"  see  the 
Section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  301.  391.  392.  and  394  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241.  280b.  280b-l  and  280b-3).  Program 
regulations  are  set  forth  in  Title  42  CFR 
Part  52. 

Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit and  for-profit  organizations.  Thus 
State  and  local  health  departments  and 
State  and  local  governmental  agencies, 
universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses  are  eligible  for  these  research 
grants.  Current  holders  of  CDC  injury 
control  research  projects  are  ehgible  to 
apply. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  child  care,  health 
care,  and  early  childhood  development 
services  are  provided  to  children. 


Availability  of  Funds 

Approximately  $2.7  million  is 
expected  to  be  available  for  injury 
research  grants  that  include  funding  for 
projects  that  address  biomechanics, 
unintentional  injury  prevention,  acute 
care,  and  the  prevention  of  secondary 
conditions  in  disabled  persons.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  1,  1996,  and  will  be 
made  for  a  12-month  budget  period 
within  the  appropriate  (see  below) 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change. 

In  the  area  of  biomechanics. 
$1,300,000  total  is  available  to  support 
one  or  two  individual  (RO-1  type) 
projects  for  up  to  three  years  funding  at 
$250,000  per  year  (including  both  direct 
and  indirect  costs)  and/ or  up  to  three 
research  program  project  grants  (RPPG) 
for  up  to  three  years  funding  at  $350,000 
per  year  (including  both  direct  and 
indirect  costs).  Applications  that  exceed 
the  funding  caps  (i.e.,  $250,000  for  RO- 
1  and  $350,000  for  RPPG  proposals)  will 
be  excluded  from  the  competition  and 
returned  to  the  applicant.  Awards  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  not  to  exceed 
three  years. 

For  research  projects  targeted  at  (1) 
unintentional  injury  prevention,  and  (2) 
acute  care  research,  $800,000  total  is 
available  to  support  up  to  three  RO-l 
grants  for  primary  prevention  of 
unintentional  injuries  and  one  for  acute 
care  injury  research.  Each  RO-1  project 
will  be  supported  for  up  to  two  years  of 
funding  at  $200,000  per  year  (including 
both  direct  and  indirect  costs). 
Applications  that  exceed  the  funding 
cap  of  $200,000  will  be  excluded  from 
the  competition  and  returned  to  the 
applicant.  Awards  will  be  made  for  a 
12-month  budget  period  within  a  project 
period  not  to  exceed  two  years. 

For  research  projects  targeted  at 
preventing  secondary  conditions  among 
persons  with  injury-related  disabUng 
conditions.  $600,000  is  available  fo?  two 
RO-1  projects  for  up  to  three  years  of 
funding  at  $300,000  per  year  (including 
both  direct  and  indirect  costs). 
Apphcations  that  exceed  the  funding 
cap  of  $300,000  will  be  excluded  from 
the  competition  and  returned  to  the 
applicant.  Awards  will  be  made  for  a 
12-month  budget  period  within  a  project 
period  not  to  exceed  three  years. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

The  specific  program  priorities  for 
these  funding  opportimities  are  outUned 


with  examples  in  this  announcement 
under  the  subheading,  Programmatic 
Priorities.  Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care  services. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops,  the  achievement 
of  workplan  milestones  reflected  in  the 
continuation  application,  and  the 
availability  of  Federal  funds.  In 
addition,  if  funds  are  available, 
continuation  awards  may  be  eligible  for 
increased  funding  to  offset  inflationary 
costs. 

Purpose 

The  purposes  of  this  program  are  to: 

A.  Support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  "Injury  Control  in  the 
1990s:  A  National  Plan  for  Action"; 
"Healthy  People  2000";  "Injury  In 
America";  "Injury  Prevention:  Meeting 
the  Challenge";  and  "Cost  of  Injury." 

B.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  behavioral  and  social 
sciences,  and  others,  to  undertake 
research  to  prevent  and  control  injuries. 

C.  Evaluate  current  and  new 
intervention  methods  and  strategies  for 
the  prevention  and  control  of  injuries. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  (as  previously 
defined)  on  the  applicant's  project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
that  will  ensure  implementation  of  the 
proposed  activities. 

D.  An  explanation  as  to  what  extent 
research  findings  will  lead  to  feasible, 
cost-effective  injury  interventions. 

E.  The  ability  to  carry  out  injury 
control  research  project. 

F.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives  and  the  program 
priorities  as  described  under  the 
heading  Programmatic  Priorities. 

Programinatic  Priorities 

Grant  applications  for  acute  care, 
biomechanics,  disability  prevention, 
and  primary  prevention  of  unintentional 


injuries  are  sought.  The  focus  of  grants 
should  reflect  the  broad-based  need  to 
control  injury  morbidity,  mortahty, 
disability,  and  costs.  Examples  of 
possible  projects  listed  under  the 
priority  areas  below  are  not  exhaustive. 
Innovative  alternative  approaches  are 
encouraged. 

In  biomechanics,  there  is  special 
programmatic  interest  in  traumatic  brain 
and  spinal  cord  injury  (TBI/SCI).  This 
interest  includes  the  biomechanical 
evaluation  of  intervention  concepts  and 
strategies  (e.g.,  multi-use  recreational 
helmets,  mouth  and  face  protection 
devices  for  athletes,  energy  absorbing 
playground  surfaces,  hip  pads,  motor 
vehicle  side  impact  and  rollover 
countermeasures,  etc.);  development  of 
models  to  elucidate  injury  physiology 
and  pharmacologic,  surgical, 
rehabilitation,  and  other  interventions; 
defining  hmnan  tolerance  limits  for 
injury  among  children,  women,  the 
chronically  ill  and  older  persons; 
improvements  in  injury  assessment 
technology;  and  understanding  impact 
injury  mechanisms  and  quantifying 
injury-related  biomechanical  responses 
for  critical  areas  of  the  human  body 
(e.g.,  brain  and  vertebral  injury  with 
spinal  cord  involvement).  Consideration 
will  also  be  given  to  the  biomechanics 
of  thoracic  and  abdominal  viscera, 
musculature  and  joints  including  the 
articuleir  cartilage,  tendons  and 
ligaments. 

In  acute  care,  there  is  special 
programmatic  interest  in  intensifying 
the  role  of  the  emergency  department 
and  in-patient  hospital  trauma  services 
in  regard  to  hospital-based  public  health 
surveillance  and  prevention  of 
traumatic  injuries  (e.g.,  emergency 
department  surveillance  systems  or 
inpatient  trauma  registries  that  provide 
comprehensive  coverage  of  a  defined 
population  and  that  identify  cause- 
specific  patterns  of  injury  that  are 
amenable  to  preventive 
countermeasures).  In  acute  care  settings. 
identifying  underlying  risk  factors  for 
injury  and  intervening  to  reduce  or 
eliminate  them  can  help  minimize  the 
impact  of  violence,  substance  abuse, 
and  other  factors  associated  with  injury 
recidivism  (e.g.,  screening  and  brief 
interventions  for  injured  patients  with 
mild  to  moderate  alcohol  problems, 
identification  and  referral  of  injured 
patients  with  severe  alcohol  problems  to 
specialized  alcohol  treatment  services). 
There  is  interest  in  comprehensive 
evaluations  of  the  effectiveness  of 
inclusive  trauma  care  systems  (  e.g.,  a 
baseline  and  follow-up  study  of  an 
inclusive  trauma  care  system  measured 
in  terms  of  the  system's  impact  on 


morbidity,  mortality,  and  disability  from 
traumatic  injury). 

In  disability  prevention,  there  is 
special  programmatic  interest  in 
community-based  rese£ut:h  to  prevent 
the  occurrence  of  or  reduce  the  severity 
of  adverse  outcomes  (e.g.,  secondary 
conditions)  among  persons  with 
traumatic  brain  and  spinal  cord  injury 
(TBI/SCI).  This  research  could  include 
identifying  risk  factors  associated  with 
Tiu  verse  outcomes  in  the  post- 
rehabilitation  phase  (i.e.,  community 
setting):  describing  the  natural  history  of 
the  occurrence  of  adverse  outcomes  and 
secondary  conditions  (e.g.,  identifying 
factors  associated  with  disabiUty  in 
persons  with  TBI/SCI;  or  evaluating 
interventions  in  the  community  setting 
addressing  adverse  outcomes/secondary 
conditions).  Adverse  outcomes  may 
include  pressure  sores;  contracture; 
cognitive,  behavioral,  or  psychological 
disorders;  and  other  definable 
conditions  associated  wi\h  TBI/SCI. 
This  research  should  cover  methods  to 
prevent  or  minimize  the  impact  of 
adverse  outcomes  or  secondary 
conditions,  taking  into  account  the 
injured  person's  need  for  education  to 
prevent  secondary  conditions.  The  role 
of  the  family  and  community  in 
preventing  secondary  conditions  should 
be  considered.  Population-based  and 
longitudinal  studies  are  needed  to  better 
establish  the  occurrence  of  adverse 
outcomes  and  the  rehabiUtation  needs 
of  patients  with  TBI/SCI. 

For  primary  prevention  of 
unintentional  injuries,  there  is  special 
programmatic  interest  in  the  areas  of 
home  and  leisure,  and  motor  vehicle 
injuries  Specifically,  there  is 
programmatic  interest  in  the 
development  and  evaluation  of 
unintentional  injury  prevention 
strategies  that  can  be  applied  in  an 
outpatient  clinical  and/or  managed  care 
setting  (e.g.,  HMOs,  clinics,  clinicians — 
offices,  academic  health  centers,  etc.). 
Programs  that  prevent  injuries  through 
education,  behavior  change  and  clinical 
counseling  programs,  safety  device 
distribution  programs,  economic 
incentive  systems,  policy  change  and 
clinical  preventive  services  are  sought. 
Special  emphasis  will  be  placed  on  how 
these  approaches  apply  to  children, 
community-dwelling  elderly  persons, 
teen  drivers,  older  drivers,  as  well  as 
drivers  and  their  use  of  alcohol. 

There  is  also  programmatic  interest  in 
research  that  evaluates  the  effectiveness 
of  interventions  in  preventing  injuries 
or  reducing  their  impact  (prevention 
effectiveness  research).  This  includes 
the  evaluation  of  innovative  methods  to 
redu(  e  motor  vehicle  injuries  among 
teenagers,  (e.g.,  graduated  Ucensing 


systems  or  components  of  such  systems) 
or  research  that  evaluates  the 
effectiveness  of  modifying  the  home 
environment  of  older  persons  (65  or 
more  years  of  age)  on  reducing  the 
incidence  of  falls  and  fall-related 
injuries.  A  more  complete  discussion  of 
methodologies  for  conducting 
prevention  effectiveness  research  is 
presented  in  "A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention,"  (CDC, 
"Morbidity  and  Mortality  Weekly 
Report,"  March  27, 1992,  Volume  41, 
Number  RR-3,  pp.  5-11)  and  in 
"Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention  Programs:  Costs 
and  Consequences"  (CDC,  "Morbidity 
and  Mortality  Weekly  Report,"  August 
18,  1995,  Vol  44,  No.  RRlO).  To  receive 
information  on  these  reports  see  the 
section  Where  to  Obtain  Additional 
Information." 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading,  "Program 
Requirements"  (A-F).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
apphcant  without  further  consideration. 
Applications  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC), 
programmatic  priorities  and  needs  by 
the  Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  foUowang  the 
preliminary  review  will  be  a  peer 
review  conducted  by  the  IRGRC  on  all 
apphcations.  Factors  to  be  considered 
will  include: 

1 .  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested. 

2.  Tlie  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
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of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill. 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 

4.  For  competitive  renewal 
applications,  the  progress  made  during 
the  prior  project  period.  For  new 
applications,  (optional)  the  progress  uf 
preliminary  studies  pertinent  to  the 
application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  statistical 
analysis  plans:  and  plans  for  inclusion 
of  minorities  and  both  sexes. 

6.  The  extent  to  which  the  research 
findings  will  lead  to  feasible,  cost- 
effective  injury  interventions. 

7.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives. 

8.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

.  9.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

10,  The  reasonableness  of  the 
proposed  budget  to  the  proposed 
research  and  demonstration  program. 

11.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  ot  the  proposed 
activities  in  relation  to  the  priorities  and 
objectives  stated  in  "Injury  Control  in 
the  1990s:  A  National  Plan  for  Action"; 
"Healthy  People  2000";  "Injury  In 
America";  "Injury  Prevention:  Meeting 
the  Challenge";  and  "Cost  of  Injury." 

3.  National  needs. 

4.  Program  balance  among:  the  three 
phases  of  injury  control:  prevention, 
acute  care,  and  rehabilitation;  the  major 
disciplines  of  injury  control: 
biomechanics  and  epidemiology; 
populations  addressed  (e.g.. 
adolescents,  children,  racial  and  ethnic 
minorities,  rural  residents,  farm 
families,  and  people  with  low  incomes). 

5.  Budgetary  considerations. 

C.  Continued  Funding:  Continuation 
awards  made  after  FY  1996,  but  within 
the  project  period,  will  be  made  on  the 
basis  of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 


application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  has  been  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops: 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  with  the 
Office  of  Protection  from  Research  Risks 
at  the  National  Institutes  of  Health. 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 


groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  the  review  of  applications 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  policy  is  contained  in  the  Federal 
Register.  Vol.  60,  No.  179.  Friday, 
September  15.  1995.  pages  47947- 
47951. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Specialist  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline,  (e.g..  February  11  for  March  11 
submission).  The  letter  should  identify 
the  announcement  number,  name  the 
principal  investigator,  and  specify  the 
injury  phase  or  discipline  addressed  by 
the  proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  No.  0925-0001  Revised  5/95)  and 
adhere  to  the  ERRATA  Instruction  Sheet 
contained  in  the  Grant  Application  Kit. 
Please  submit  an  original  and  five 
copies  on  or  before  March  11.  1996.  to: 
Lisa  G.  Tamaroff.  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  321,  Atlanta,  Georgia  30305. 


C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  d^dline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  are  received 
in  time  for  the  review  process. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailings. 

2.  Applications  that  do  not  meet  the 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  610. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  The 
announcement  is  also  available  through 
the  CIX;  homepage  on  the  Internet.  The 
address  for  the  CDC  homepage  is  [http:/ 
/www. cdc.gov].  CDC  will  not  send 
application  kits  by  facsimile  or  express 
mail. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  fron^  Lisa  G. 
Tamaroff,  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Mailstop  E-13.  Atlanta.  GA  30305. 
telephone  (404)  842-6796. 

Programmatic  technical  assistance 
may  be  obtained  from  Ted  Jones,  Project 
Officer,  Office  of  Research  Grants, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mailstop  K-58, 
4770  Buford  Highway,  NE.,  Atlanta,  GA 
30341-3724,  telephone  (770)  488-4824. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325. 
telephone  (202)  512-1800. 

Information  is  included  on  a  separate 
sheet  with  the  application  kit  for 
obtaining  copies  of:  "Injury  Control  in 
the  1990s:  A  National  Plan  for  Action," 


(Atlanta:  Centers  for  Disease  Control 
and  Prevention,  1993);  "Injury  In 
America  '  (National  Academy  Press, 
2101  Constitution  Avenue,  NW. 
Washington.  DC  20418— ISBNO-309- 
03545-7);  "Injury  Prevention:  Meeting 
the  Challenge"  (supplement  to  the 
American  Journal  of  Preventive 
Medicine.  (Vol.  5.  no.  3,  1989));  "Cost  of 
Injury"  (Dorothy  P.  Rice,  Ellen  J. 
MacKenzie,  and  Associates),  "Cost  of 
Injury:  A  Report  to  the  Congress"  (San 
Francisco.  California:  Institute  for 
Health  and  Aging,  University  of 
California  and  Injury  Prevention 
Research  Center,  The  Johns  Hopkins 
University.  1989);  "A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention,"  (CDC, 
"Morbidity  and  Mortality  Weekly 
Report,"  March  27,  1992.  Volume  41, 
Number  RR-3.  pages  5-11)  and 
"Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention  Programs:  Costs 
and  Consequences"  (CDC,  "Morbidity 
and  Mortality  Weekly  Report."  August 
18.  1995,  Volume  44.  Number  RRlO). 

Dated:  January  11,  1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  96-565  Filed  1-18-96;  8:45  am) 

BILUNG  CODE  4163-18-P 

^Announcement  N;j Tiber  611] 

Grants  for  Violence-Related  Injury 

Prevention  Research  Notice  of 
Availability  of  Fu^^cs  for  Fiscal  Year 

1996 

lntr()duction 

i  he  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces 
applications  are  being  accepted  for 
Violence-Related  Injury  Prevention 
Research  Grants  for  fiscal  year  (FY) 
1996.  The  Public  Health  Service  (PHS) 
is  committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Violent 
and  Abusive  Behavior  (To  order  a  copy 
of  "Healthy  People  2000,"  see  the 
Section  "\Vhere  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under 
Sections  301,  391,  393,  and  394  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  280b,  280b-la  and  280-b-3). 
Program  regulations  are  set  forth  in  Title 
42  CFR,  Part  52. 


Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit and  for-profit  organizations.  Thus 
State  and  local  health  departments. 
State  and  local  governmental  agencies, 
universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman  owned 
businesses  are  eligible  for  these  research 
grants.  Current  holders  of  CDC  injury 
control  research  projects  are  eligible  to 
apply. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  child  care,  health 
care,  and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $1.2  million  is 
expected  to  be  available  for  injury 
research  grants  in  the  areas  of  suicidal 
behavior,  assaultive  behavior  among 
youth,  and  family  and  intimate 
violence.  The  specific  program  priorities 
for  these  funding  opportunities  are 
outlined  with  examples  in  this 
announcement  under  the  section. 
"Programmatic  Priorities."  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  1,  1996,  and  will  be  made  for 
a  12-month  budget  period  within  the 
appropriate  (see  below)  project  period. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

For  research  projects  targeted  at  areas 
of  suicidal  behavior  and  assaultive 
behavior  among  youth,  approximately 
$500,000  is  available  to  fund  2-3  grants. 
Each  grant  will  be  supported  for  a 
maximum  project  period  of  three  years 
at  $250,000  per  year  (including  both 
direct  and  indirect  costs). 

Fo;  research  projects  targeted  on 
family  and  intimate  violence, 
approximately  $500,000  is  available  to 
fund  2-3  grants.  Each  grant  will  be 
supported  for  a  maximum  project  period 
of  three  years  at  $250,000  per  year 
(including  both  direct  and  indirect 
costs).  In  addition,  $200,000  (including 
both  direct  and  indirect  costs)  is 
available  for  one  research  project  for 
population-based  research  to  define  the 
occurrence  of  injury  and  disability 
among  women  as  a  result  of  violence  by 
their  intimate  partner.  Awards  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  not  to  exceed 
three  years. 
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Grant  applications  that  exceed  the 
$250,000  or  $200,000  per  year  caps  will 
be  returned  to  the  investigator  as  non- 
responsive.  Special  consideration  may 
be  given  to  grant  applicants  who  request 
smaller  amounts  of  funding  for  project 
periods  of  one  or  two  years  duration. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  demonstrated  by 
investigators  at  work-in-progress 
monitoring  workshops,  the  achievement 
of  workplan  milestones  reflected  in  the 
continuation  application,  and  the 
availability  of  Federal  funds.  In 
addition,  continuation  awards  will  be 
eligible  for  increased  funding  to  ofi^set 
inflationary  costs  depending  upon  the 
availability  of  funds. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care  services. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessiiry  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  applica;ion. 

Purpose 

The  purposes  of  this  program  are  to: 

A.  Build  the  scientific  base  for  the 
prevention  of  injuries  and  deaths  due  to 
violence  in  the  following  three  priority 
areas:  suicidal  behavior,  assaultive 
behavior  among  youth,  and  intimate 
partner  violence  as  delineated  in  "Injury 
Control  in  the  1990s:  A  National  Plan 
for  Action."  (Atlanta:  Centers  for 
Disease  Control  and  Prevention,  1993) 
and  "Healthy  People  2000." 

B.  Identify  effective  strategies  to 
prevent  violence-related  injuries. 

C.  Expand  the  development  and 
evaluation  of  current  and  new 
intervention  methods  and  strategies  for 
the  primary  prevention  of  violence- 
related  injuries. 

D.  Encourage  professionals  from  a 
wide  spectmm  of  disciplines  such  as 
medicine,  health  care,  public  health, 
criminal  justice,  and  behavioral  and 
social  sciences,  to  undertake  research  to 
prevent  and  control  injuries  from 
assaultive  youth  behavior,  family  and 
intimate  violence,  and  suicidal 
behavior. 

E.  Encourage  the  training  of  pre- 
doctoral  minority  investigators  to  work 
in  the  area  of  violence  research. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  pubhshed  the 
findings,  and  has  specific  authority  and 
responsibihty  to  carry  out  the  proposed 
project. 


B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  on  the 
applicant's  project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  The  ability  to  carry  out  injury 
control  research  projects. 

E.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  under  the 
heading.  Programmatic  Priorities. 

Programmatic  Priorities 

Grant  applicants  should  concentrate 
on  the  need  to  reduce  morbidity, 
mortality,  and  disabilities  caused  by 
suicidal  behavior,  assaultive  behavior 
among  youth,  and  family  and  intimate 
partner  violence. 

Applicants  are  encouraged  to  propose 
research  that  (1)  enhances  our 
understanding  of  social,  economic,  and 
environmental  factors  that  may  affect 
the  frequency  and  severity  of  suicidal 
and  assaultive  behavior  among  youth; 
and  (2)  evaluates  policies,  programs,  or 
interventions  that  may  reduce  suicidal 
and  assaultive  behavior  among  youth 
via  the  modification  of  social,  economic, 
and  environmental  factors. 

Applicants  are  also  encouraged  to 
propose  research  that  (1)  addresses  and 
defines  the  needs  of  mothers  and 
children  in  families  where  intimate 
partner  violence  occurs,  and  (2)  utilizies 
population-based  research  that  focuses 
on  the  occurrence  of  injury  and 
disability  among  women  as  a  result  of 
intimate  partner  violence. 

Examples  of  possible  projects  listed 
under  the  priority  areas  below  are  by  no 
means  exhaustive.  Innovative 
alternative  approaches  are  encouraged. 

Injury  From  Suicidal  and  Assaultive 
Behavior 

(1)  Enhancing  our  understanding  of 
social,  economic,  and  environmental 
factors  that  may  affect  suicidal 
behavior: 

•  Study  how  choice  of  method 
(firearm,  overdosing,  etc.)  in  planning  or 
attempting  suicidal  behavior  is 
influenced  by  cultural,  social,  or 
environmental  factors. 

•  Conduct  research  to  determine  the 
nature  of  suicide  risk  among  gay  and 
lesbian  persons  in  comparison  to  the 
general  population. 

•  Evaluate  policies,  programs,  or 
interventions  that  may  reduce  suicidal 
behavior  via  the  modification  of  social, 
economic,  or  environmental 
circumstances. 


•  Assess  the  effectiveness  of 
interventions  that  attempt  to  remove 
access  to  lethal  means  in  reducing 
injury  and  severity  of  injury 'from 
suicidal  behavior. 

(2)  Enhancing  ouf  understanding  of 
the  importance  of  social  and  economic 
factors  that  influence  assaultive 
behavior  among  youth: 

•  Study  why  many 
socioeconomically  disadvantaged  youth 
do  not  engage  in  assaultive  behavior 
despite  their  socioeconomic  status. 

•  Undertake  research  to  increase  our 
understanding  of  relationships  between 
poverty  and  assaliltive  behavior  among 
youth. 

•  Study  how  unequal  access  to 
criminal  justice,  health  care,  and 
educational  systems  is  related  to 
assaultive  behavior. 

•  Evaluate  policies,  programs,  or 
interventions  that  may  reduce  assaultive 
behavior  among  youth  via  the 
modification  of  social  or  economic 
circumstances. 

Family  and  Intimate  Violence 
Prevention 

(1)  Address  and  define  the  needs  of 
mothers  and  children  in  families  where 
intimate  violence  occurs. 

•  Undertake  research  to  determine 
effective  interventions  for  mothers  and 
children  in  famiUes  with  ongoing 
violence. 

•  Conduct  studies  to  determine 
which  mothers  and  children  are  most 
likely  to  be  helped  by  interventions 
designed  for  families  with  ongoing 
violence. 

•  Examine  variables  related  to 
mothers,  children,  and  families  that  may 
predict  intervention  effectiveness. 

•  Conduct  studies  related  to  the 
impact  of  children  witnessing  violence 
in  their  families. 

(2)  Define  the  incidence  or  prevalence 
of  functional  limitations  and  disabilities 
among  women  as  a  result  of  intimate 
partner  violence. 

•  Quantify  injuries  sustained  (nature 
and  severity)  and  subsequent  short  and 
long-term  (1-year)  functional  limitations 
and  disability. 

•  Quantify  the  use  of  acute  care, 
mental  health,  rehabilitation,  and  social 
services. 

•  Identify  risk  factors  for  adverse 
outcomes. 

Also  of  interest  is  research  that  more 
accurately  defines  the  cost  of  violent 
injuries  and  the  cost  effectiveness  or 
prevention  effectiveness  of 
interventions.  Cost  analysis  should  be 
included  in  the  plans,  where 
appropriate,  to  evaluate  an 
intervention(s)  that  addresses  one  of  the 
three  priority  areas  of  violence-related 
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injury  research  previously  outlined, 
(i.e.,  suicidal  behavior,  assaultive 
behavior  among  youth,  and  family  and 
intimate  violence).  A  more  complete 
discussion  of  methodologies  for 
assessing  cost  analysis  is  presented  in 
"A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention,"  (CDC,  "Morbidity  and 
Mortality  Weekly  Report,"  March  27, 
1992,  Volume  41,  Number  RR-3,  pages 
5-11).  (To  receive  information  on  these 
reports  see  the  section  Where  to  Obtain 
Additional  Information.) 

Evaluation  Criteria  i 

Upon  receipt,  applications  will  be 
screened  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading,  Program 
Requirements  (A-E).  Incomplete 
appUcations  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  wrill  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC), 
programmatic  priorities  and  needs  by 
the  Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  following  the 
preliminary  review  will  be  a  peer 
review  to  be  conducted  on  all 
applications.  Factors  to  be  considered 
wall  include: 

1.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested. 

2.  The  backgroimd  of  the  proposal. 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 


4.  For  competitive  renewal 
applications,  the  progress  made  during 
the  prior  project  period.  For  new 
applications,  (optional)  the  progress  of 
preliminary  studies  pertinent  to  the 
application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  statistical 
analysis  plan,  and  plans  for  inclusion  of 
minorities  and  both  sexes. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives, 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities, 
including  pre-doctoral  minority 
investigator(s). 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detaiUng  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  .■\dequacy  of  existing  and 
proposed  facilities  and  resources. 

1 1 .  An  explanation  of  how  the 
research  findings  wrill  lead  to  feasible, 
cost-effective  injury  interventions. 

B.  The  secona  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  objectives 
outlined  under  the  section. 
Programmatic  Priorities. 

3.  National  needs. 

4.  Overall  distribution  among: 

•  The  three  priority  areas  of  violence- 
related  injury  research:  suicidal 
behavior,  assaultive  behavior  among 
youth,  and  family  and  intimate 
violence; 

•  The  major  disciplines  of  violence- 
related  injury  prevention:  social  and 
behavioral  science,  biomechanics,  and 
epidemiology; 

•  Populations  addressed  (e.g., 
adolescents,  racial  and  ethnic 
minorities,  the  elderly,  children,  urban, 
rural). 

5  Budgetary  considerations  (e,g., 
preference  may  be  given  to  applicants 
who  submit  proposals  requesting 
funding  for  research  projects  of  one  to 
two  years  duration). 

5.  Additional  consideration  will  be 
given  to  those  applicants  who  provide 
evidence  of  an  injury  research  training 
program  for  pre-doctoral  minority 
investigators. 

C.  Continued  Funding:  Continuation 
awards  made  after  FY  1996,  but  within 


the  project  period,  will  be  made  on  the 
basis  of  the  availability  of  funds  and  the 
following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  has  been  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measiu'able; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372  review. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
PubUc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
appUcant  must  comply  with  the 
riepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guideUnes  and  forms  provided  in  the 
application  kit. 

Animal  Subjects 

If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Pohcy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
PHS-supported  activities  must  file  an 
Animal  Welfare  Assurance  vdth  the 
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Office  of  Protection  from  Research  Risks 
at  the  National  Institutes  of  Health. 

Women  and  Minority  Inclusion  Policy 

It  is  the  policy  of  the  OX  to  ensiue 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indiaji, 
Alaskan  Native,  Asian.  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  the  review  of  applications 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  policy  does  not  apply  to 
research  studies  when  the  investigator 
caimot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  policy  is  contained  in  the  Federal 
Register,  Vol.  60,  No.  179.  Friday, 
September  15.  1995,  pages  47947- 
47951. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Specialist  (whose  address  is  reflected  in 
section  B,  "AppUcations").  It  should  be 
postmarked  no  later  than  one  month 
prior  to  the  planned  submission 
deadline,  (e.g.,  February  14  for  March  14 
submission).  The  letter  should  identify 
the  announcement  number,  name  the 
principal  investigator,  and  specify  the 
priority  area  of  violence-related  injury 
research  (i.e.,  suicidal  behavior, 
assaultive  behavior  among  youth,  and 
family  and  intimate  violence)  addressed 
by  the  proposed  project.  The  letter  of 
intent  does  not  influence  review  or 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficiently, 
and  will  ensure  that  each  applicant 
receives  timely  and  relevant  information 
prior  to  application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  No.  0925-0001  Revised  5/95)  and 
adhere  to  the  ERRATA  Instruction  Sheet 
for  Form  PHS-398  contained  in  the 
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Grant  Application  mi    rifdbt;  suoiiui  an 
original  and  five  copies,  on  or  before 
March  14,  1996,  to:  Lisa  G.  Tamaroff. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  321. 
Atlanta,  Georgia  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  611. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  appUcation  forms.  The 
aimouncement  is  also  available  through 
the  CDC  homepage  on  the  Internet.  The 
address  for  the  CDC  home  page  is  (http:/ 
/wv^rw.cdc.gov].  CDC  will  not  send 
appUcation  kits  by  facsimile  or  express 
mail. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Lisa 
Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796. 

Programmatic  technical  assistance 
may  be  obtained  from  Ted  Jones,  Project 
Officer,  Extramural  Research  Grants 
Branch,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Mailstop  K-58.  4770  Buford  Highway. 
NE..  Atlanta.  GA  30341-3724,  telephone 
(404)  488-^824. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 


Report,  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  DC  20402-9325. 
telephone  (202)  512-1800. 

Copies  of  "Injury  Control  in  the 
1990s:  A  National  Plan  for  Action." 
(Atlanta:  Centers  for  Disease  Control 
and  Prevention.  1993)  and  "A 
Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention."  (CDC.  "Morbidity  and 
Mortality  Weekly  Report."  March  27, 
1992.  Volume  41.  Number  RR-3.  pages 
5-11)  may  be  obtained  by  calling  (404) 
488-4265. 

Information  for  obtaining  the 
suggested  readings,  "Violence  and  the 
Public's  Health."  "Understanding  and 
Preventing  Violence."  and  "Violence  in 
America:  A  Public  Health  Approach,"  is 
included  on  a  separate  sheet  with  the 
application  kit. 

Dated:  January  11. 1996. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
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Food  and  Drug  Administration 
Pocket  No.  95N-0407] 

Animai  Drug  Export;  Denagard® 
(TIamulin)  injection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Fermenta  Animal  Health  Co.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  animal  drug 
Denagard®  (tiamulin)  injection  for 
swine  to  Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of  food 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3J(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Fermenta  Animal  Health  Co.,  10150 
North  Executive  Hills  Blvd.,  Kansas 
City,  MO  64190,  has  filed  application 
number  4557  requesting  approval  for 
the  export  of  the  animal  drug 
Denagard®  (tiamulin  10  percent) 
injection  for  swine  to  Canada.  The 
product  is  intended  for  intramuscular 
use  in  swine  for  the  treatment  of  swine 
dysentery  associated  with  Treponema 
hyodysenteriae.  The  application  was 
received  and  filed  in  the  Center  for 
Veterinary  Medicine  on  December  6, 

1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  {except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  January  29, 

1996,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  December  20, 1995. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine 
'FR  n<-..-  Qfv^69  Filed  1-18-96;  845  ami     • 
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Food  and  Drug  Administration 

Design  of  Experimeniai  Studies  c* 
Transmission  of  Creutzfeldt-JaKoD 
Disease  (CJD)  by  Plasma  and  Piasir.a 
Derivatives;  Notice  of  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 

ilHS. 

ACTION:  Notice  of  a  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Biologies  Evaluation  and  Research 
(CBER),  is  announcing  a  public 
workshop  on  design  of  experimental 
studies  to  investigate  possible 
transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  by  plasma  and  plasma 
derivatives.  This  scientific  workshop, 
sponsored  by  FDA  and  the  National 
Heart,  Lung,  and  Blood  Institute,  is 
intended  to  foster  an  indepth  discussion 
of  the  available  laboratory  methods 
which  would  underlie  experimental 
studies  on  the  transmission  of  CJD  and 
related  diseases  by  plasma  and  derived 
products. 

DATES:  The  public  workshop  will  be 
held  on  Monday.  January  29,  1996,  from 
8  a.m.  to  4:30  p.m.  Preregistration  is 
recommended  due  to  limited  seating. 
Registration  is  requested  by  January  22, 
1996.  There  is  no  registration  fee. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  National  Institutes  of 
Health,  Bldg.  I,  Wilson  Hall,  9000 
Rr^ckville  Pike.  Bethesda,  MD  20892. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  information  on  registration: 
Joseph  Wilczek,  Center  for  Biologies 
Research  and  Evaluation  (HFM- 
350),  FDA,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301- 
594-6700.  or  FAX  301-594-6764. 
Regarding  other  information:  Joseph 
C.  Fratantoni.  Center  for  Biologies 
Research  and  Evaluation  (HFM- 
330),  FDA,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448,  301- 
496-4396.  or  FAX  301^02-2780. 
SUPPUEMENTARY  INFORMATION:  The 
purpose  of  this  workshop  is  to  provide 
an  opportunity  to  discuss  the  elements 
required  to  initiate  and  execute 
meaningful  experiments  that  will 
further  our  understanding  of  the  risk  of 
potential  transmission  of  CJD  and 
related  disorders  by  blood,  plasma,  and 
derived  products.  The  workshop  will 
foster  detailed  discussion  of  available 
techniques  among  investigators, 
manufacturers,  and  regulators. 

Topics  to  be  presented  include  the 
following:  (1)  Detection  systems 
available  for  use  in  studies  of  CJD;  (2) 
animal  models  and  the  biology  of  CJD 


and  related  disorders;  (3)  experimental 
design  for  testing  the  infectivity  of 
plasma  derivatives;  and  (4)  inactivation 
and  partitioning  of  the  infectious  agent 
in  the  manufacturing  process  for  plasma 
derivatives. 

FDA  will  consider  information 
presented  and  discussed  at  the 
workshop  in  identifying  topics  for 
future  discussion. 

Transcripts  of  the  public  workshop 
may  be  requested  in  writing  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration,  rm. 
12A-16.  5600  Fishers  Lane,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page. 

Dated:  January  16, 1996. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-638  Filed  1-17-96;  8:45  am] 
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Health  Care  Financing  Administration 

(BPD-854-NC] 

Medicare  and  Medicaid  Programs; 
Announcement  of  Applications  From 
Hospitals  Requesting  Waivers  for 
Organ  Procurement  Service  Area 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice  with  comment  period. 

SUMMARY:  In  accordance  with  the  Social 
Security  Amendments  of  1994,  this 
notice  announces  applications  received 
from  hospitals  requesting  waivers  from 
dealing  with  their  designated  area  organ 
procurement  organizations  (OPOs). 
Effective  January  1,  1996,  a  hospital  is 
required  to  have  an  agreement  with  the 
OPO  designated  for  the  area  in  which  it 
is  located  unless  granted  a  waiver  to 
have  an  agreement  with  an  alternative 
OPO.  This  notice  requests  comments 
from  OPOs  and  the  general  public  for 
consideration  by  us  in  determining 
whether  such  a  waiver  should  be 
granted. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  19.  1996. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Hiunan  Services, 
Attention:  BPEV-654-NC,  P.O.  Box  7517, 
Baltimore,  MD  21244-0517. 
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If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue 

SW..  Washington.  DC  20201,  or 
Room  C5-09-26,  7500  Security 

Boulevard.  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-854-NC.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  firom  8:30 
am.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Homey,  (410)  786-^554. 

S^  Pt>L '  MENTARY  INFORMATKX: 

I.  Background 

Section  1138  of  the  Social  Security 
Act  (the  Act)  provides  that  a  hospital  or 
rural  primary  care  hospital  that 
participates  in  the  Medicare  or 
Medicaid  programs  must  establish 
written  protocols  for  the  identification 
of  potential  organ  donors.  Section  155  of 
the  Social  Security  Amendments  of 
1994  (SSA  "94)  (Public  Law  103-432) 
amended  section  1138  of  the  Act  to 
require  that  effective  January  1,  1996.  a 
hospital  may  have  an  agreement 
concerning  organ  procurement  only 
with  its  designated  Organ  Procurement 
Organization  (OPO)  unless  it  obtains  a 
waiver  from  the  Secretary  that  would 
allow  the  hospital  to  have  an  agreement 
with  a  different  OPO.  This  section  also 
provides  that  any  hospital  that  had  an 
agreement  with  an  out-of-area  OPO  on 
the  date  of  enactment,  October  31,  1994, 
must  submit  a  waiver  request  to  the 
Secretary  by  January  1.  1996,  if  it  wishes 
to  retain  the  agreement.  The  existing 
agreement  would  remain  in  effect 
pending  the  Secretary's  determination. 

The  law  further  states  that  in  granting 
a  waiver  for  an  out-of-area  agreement, 
the  Secretary  must  determine  that  such 
a  waiver:  (1)  Would  be  expected  to 
increase  donation;  and  (2)  will  assure 
equitable  treatment  of  patients  referred 
for  transplants  within  the  service  area 
served  by  the  designated  OPO  and 
within  the  service  area  served  by  the 
out-of-area  OPO.  In  making  a  waiver 
determination,  the  Secretary  may 
consider,  among  other  factors:  (1)  cost 
effectiveness;  (2)  improvements  in 


quality;  (3)  whether  there  has  been  any 
change  in  a  hospital's  designated  OPO 
service  area  due  to  definition  of 
metropohtan  statistical  areas  (MSA); 
and  (4)  the  length  and  continuity  of  a 
hospital's  relationship  with  the  out-of- 
area  OPO.  Under  section  1138(a)(2)(D) 
of  the  Act,  the  Secretary  Is  required  to 
publish  a  notice  of  any  waiver 
applications  within  30  days  of  receiving 
the  application  and  offer  interested 
parties  an  opportunity  to  comment  in 
writing  within  60  days  of  the  published 
notice. 

n.  Hospital  Requests  for  Waiver 

In  October  1995,  we  issued  a  Program 
Memorandum  (Transmittal  No.  A-95- 
11)  that  has  been  supplied  to  each 
hospital.  This  Program  Memorandum 
detailed  the  waiver  process  and 
discussed  the  information  that  may  be 
provided  by  hospitals  requesting  a 
waiver.  As  required  by  law.  we 
indicated  that  upon  receipt  of  the 
waiver  requests,  we  would  publish  a 
notice  to  solicit  comments. 

Upon  receipt  of  the  comments,  we 
will  review  the  request  and  comments 
received.  During  the  review  process,  we 
may  consult  on  an  as  needed  basis  with 
parties  other  than  those  that  submitted 
comments  including  the  Public  Health 
Service's  Division  of  Transplantation, 
the  United  Network  for  Organ  Sharing, 
and  HCFA  regional  offices.  If  necessary, 
we  may  also  request  additional 
clarifying  information  from  the  applying 
hospital.  It  should  be  noted  that  there  is 
no  time  Umit  upon  which  we  must 
complete  our  review.  We  then  will  make 
a  determination  on  the  waiver  requests 
and  notify  the  affected  hospitals  and 
OPOs. 

in.  Hospitals  Requesting  Waivers 

To  date,  we  have  received  waiver 
applications  from  the  following 
hospitals: 
Hospital  Name:  West  Florida  Regional 

Medical  Center 
City  &  State:  Pensacola,  FL 
Requested  OPO:  Alabama  Organ  Center 
City  &  State:  Birmingham.  AL 
Designated  OPO:  University  of  Florida 
City  &  State:  Gainesville,  FL 
Hospital  Name:  Singing  River  Hospital 

System 
City  &  State:  Pascagoula,  MS 
Requested  OPO:  Alabama  Organ  Center 
City  &  State:  Birmingham.  AL 
Designated  OPO:  Mississippi  Organ 

Recovery  Agency 
City  &  State:  Jackson,  MS 

Hospital  Name:  Jefferson  Memorial 

Hospital 
City  &  State:  Ranson.  WV 
Requested  OPO:  Virginia's  Organ 

Procurement  Agency 


aty  &  State:  Midlothian.  VA 

Designated  OPO:  Center  Organ  Recovery 
&  Education 

City  &  State:  Pittsburgh,  PA 

Hospital  Name:  City  Hospital 

City  &  State:  Martinsburg,  WV 

Requested  OPO:  Virginia's  Organ 
Procurement  Agency 

aty  k  State:  Midlothian,  VA 

Designated  OPO:  Center  Organ  Recovery 
&  Education 

aty  &  State:  Pittsburgh,  PA 

Hospital  Name:  Princeton  Community 
Hospital 

City  &  State:  Princeton,  WV 

Requested  OPO:  Virginia's  Organ 
Prociu^ment  Agency 

aty  &  State:  Midlothian.  VA 

Designated  OPO:  Center  Organ  Recovery 
&  Education 

aty  &  State:  Pittsburgh.  PA 

Hospital  Name:  Fort  Walton  Beach 
Medical  Center 

aty  &  State:  Ft.  Walton  Beach,  FL 

Requested  OPO:  Alabama  Organ  Center 

aty  4  State:  Birmingham,  AL 

Designated  OPO:  University  of  Florida 

aty  &  State:  Gainesville,  FL 

Hospital  Name:  Baylor  Medical  Center 
at  Grapevine 

City  &  State:  Grapevine,  TX 

Requested  OPO:  Southwest  Organ  Bank 

aty  &  State:  Dallas,  TX 

Designated  OPO:  Life  Gift  Organ 
Donation  Center 

aty  &  State:  Houston,  TX 

Hospital  Name:  St.  Joseph  Regional 
Health  Center 

City  &  State:  Bryan,  TX 

Requested  OPO:  Southwest  Organ  Bank 

aty  &  State:  Dallas,  TX 

Designated  OPO:  Life  Gift  Organ 
Donation  Center 

aty  &  State:  Houston,  TX 

Authority:  Section  1138  of  the  Social 
Security  Act  (42  U.S.C.  1320b-«). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program;  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  30. 1995. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
A  dm  inistra  tion. 

(FR  Doc.  96-644  Filed  1-17-96;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Onice  o<  tne  Assistant  Secretary  for 

CcTT-n^nity  Planning  and 
Deweiop.ment 

[Docket  No  Fn-,3— a^-.68j 

Federa^  properTy  Suitable  as  Facilities 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  19, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toU-fi^e  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  versus  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.),  HUD  publishes  a  Notice,  on  a 
weekly  basis,  identifying  unutilized, 
underutilized,  excess  and  surplus 
Federal  buildings  and  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  Today's  Notice  is 
for  the  purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Note:  Due  to  the  government  shutdown, 
notices  did  not  appear  in  the  December  29. 
1995.  January  5,  1996,  and  January  12. 1996 
Federal  Registers. 

Dated;  January  12, 1996. 
Jacquie  M.  Lawing, 

Deputy  Assistan  t  Secretary  for  Economic 
Development. 

|FR  Doc.  96-560  Filed  1-18-96;  8:45  am] 
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Office  ot  the  Assistant  Secretary  tor 
Policy  Development  and  Research 

[Docket  No.  FR-3960-N-^j 

Notice  of  Extension  o-  Application 
Deadline  and  of  RescheOuied  B<aae^i. 
Conference  on  Cooperative  AgreeTient 
Applications  for  the  Commumtv 
Renaissance  Fellows  Progran-. 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Notice  of  extended  application 

deadline  and  of  rescheduled  bidders 

conference. 

summary:  On  November  30,  1995,  HUD 
pubUshed  a  notice  in  the  Federal 
Register  seeking  applications  from 
public  and  private  universities  in  order 
to  provide  funding  to  develop  and 
implement  the  educational  component 
of  HUD's  new  Community  Renaissance 
Fellows  Program.  The  notice  also 
announced  that  HUD  would  hold  a 
"bidders"  conference  in  Washington 
DC.  on  January  11,  1996  and  set  a 
February  15,  1996  application  deadline. 

On  January  8,  1996  the  Department 
published  a  notice  in  the  Federal 
Register  canceUing  the  January  11, 1996 
conference  due  to  the  partial  shutdown 
of  the  Federal  government.  The  purpose 
of  this  notice  is  to  reschedule  the 
conference  for  January  24,  1996.  In 
addition,  the  application  deadline  is 
extended  until  February  29,  1996.  No 
other  changes  are  made  to  the  November 
30,  1995  notice  by  this  notice. 
DATES:  Extended  application  deadline. 
The  application  deadline  set  forth  in  the 
November  30.  1995  Federal  Register 
notice  (60  FR  61634)  is  extended  as 
follows.  Applications  must  be 
physically  received  at  the  address 
shovm  in  the  ADDRESSES  section  of  this 
notice  by  4:30  p.m.  Eastern  Standard 
Time  on  February  29,  1996. 
Applications  faxed  to  this  address  will 
not  be  accepted.  The  above-stated 
deadline  date  is  firm  as  to  date,  hour 
and  place.  In  the  interest  of  fairness  to 
all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

Rescheduled  bidder  conference  date. 
HUD  will  be  holding  a  "bidders" 
conference  to  explain,  in  more  detail, 
the  background  behind  this  solicitation 
and  clarify  application  requirements. 


The  conference  will  be  held  on  January 
24, 1996  from  2:00  to  4:00  p.m.  in 
Washington,  D.C.  All  interested 
applicants  are  encouraged  to  attend  this 
conference.  For  more  information  about 
this  conference,  please  call  Jane 
Karadbil  at  (202)  708-1537  (this  is  not 
a  toll  free  number),  or  for  the  hearing 
impaired,  TDD  1-800-877-TDDY. 
ADDRESSES:  To  submit  appUcations. 
Applications  must  be  physically 
received  by  the  Office  of  University 
Partnerships,  Office  of  Policy 
Development  and  Research,  U.S. 
Department  of  Housing  and  Urban 
Development,  in  care  of  the  Division  of 
Budget,  Contracts,  and  Program  Control, 
in  Room  8230  by  4:30  pm.  Eastern 
Standard  Time  on  February  29,  1996. 
Applications  faxed  to  this  address  will 
not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships  in  the  Office  of  PoUcy 
Development  and  Research.  U.S. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW.,  Room 
8110,  Washington,  DC  20410. 
Telephone  number  (202)  708-1537 
voice  (this  is  not  a  toll  free  number);  1- 
800-877-TDDY  (TDD).  Ms.  Karadbil  can 
also  be  contacted  via  the  Internet  at 
Jane R. Karadbil@hud.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  30,  1995  (60  FR  61634). 
HUD  published  a  notice  in  the  Federal 
Register  seeking  applications  from 
public  and  private  universities  in  order 
to  provide  funding  to  develop  and 
implement  the  educational  component 
of  HUD's  new  Commimity  Renaissance 
Fellows  Program.  The  program  will 
place  20  Fellows  in  distressed  public 
housing  developments  undergoing 
conversion,  for  example,  to  mixed- 
income  or  mixed-use  projects.  HUD 
hopes,  v«th  the  assistance  of  private 
foundations,  to  place  additional  Fellows 
in  comparable  projects  being 
undertaken  by  community  development 
corporations. 

"Hie  November  30,  1995  notice  also 
annoimced  that  HUD  would  hold  a 
"bidders"  conference  on  January  11, 
1996.  The  purpose  of  this  conference 
was  to  explain,  in  more  detail,  the 
background  behind  this  solicitation  and 
clarify  application  requirements. 
Because  of  the  partial  shutdowm  of  the 
Federal  government,  the  Department 
cancelled  the  "bidders"  conference 
scheduled  for  January  11, 1996  in 
Washington,  D.C.  by  noUce  (61  FR  559), 
but  indicated  that  the  conference  may 
be  rescheduled.  This  notice  reschedules 
that  conference  and  provides  a  two- 
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week  extension  for  submitting 
applications. 

No  Other  Changes  to  the  November  30. 
1995  Notice 

No  other  changes  are  made  to  the 
November  30,  1995  notice  by  this 
supplementary  notice. 

Dated:  January  11.  1996. 
Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 

and  Research. 

[FR  Doc.  96-559  Filed  l-l»-96;  8:45  ami 

WLUNQ  COOC  42tO-«2-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-0O-P] 

Notice  for  Publication,  AA-76941; 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  approving 
lands  for  conveyance  under  the 
provisions  of  Sec.  19(b)  of  the  Alaska 
Land  Status  Technical  Corrections  Act 
of  October  14,  1992,  106  Stat.  2112, 
2126,  and  Sec.  14(h)(5)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18.  1971,  as  amended,  43 
U.S.C.  1601,  1613(h)(5).  will  be  issued 
to  Ethel  Lorene  Ellis,  Personal 
Representative  of  the  estate  of  Jack  John 
Justin,  deceased,  for  approximately  160 
acres.  The  lands  involved  are  located  in 
T.  7  N.,  R.  14  E.,  Copper  River  Meridian, 
in  the  vicinity  of  Nabesna,  Alaska. 

Notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  20, 1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
ap{)eal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Qiristy  Favorite, 

Land  Law  Examiner.  ANCSA  Adjudication 
Team.  Bmnch  of  Gulf  Rim  Adjudication. 
(FR  Doc.  96-477  Filed  1-18-96;  8:45  am) 

BILUNO  COOC  431(KJA-P 

[CO-033-9ft-1 320-01;  COC  54608] 

Notice  of  Coal  Lease  Re-Offering  by 
Sealed  Bid;  COC  54608 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  competitive  coal  lease 

sale. 

SUMMARY:  Bureau  of  Land  Management, 
Colorado  State  Office,  Lakewood, 
Colorado,  hereby  gives  notice  that 
certain  coal  resources  in  the  lands 
hereinafter  described  in  Routt  County, 
Colorado,  will  be  re-offered  for 
competitive  lease  by  sealed  bid  in 
accordance  with  the  provisions  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  181  et  seq.).  On 
August  18,  1995,  these  resources  were 
re-offered  for  competitive  lease  by 
sealed  bid  to  the  highest  qualified 
bidder  provided  that  the  high  bid  met 
the  fair  market  value  of  the  coal 
resources  as  determined  by  the 
authorized  officer  after  the  sale.  Cyprus 
Western  Coal  Company  was  the  only 
bidder.  The  bid  did  not  meet  the  fair 
market  value  established  for  this  tract. 
Therefore,  the  bid  was  rejected,  the  tract 
re-offered  and  a  third  sale  scheduled  for 
November  16,  1995.  The  sale  was  not 
held  due  to  the  furlough  of  Federal 
government  employees  but  was 
rescheduled  for  December  22.  The  sale 
was  not  held  due  to  the  second  furlough 
of  Federal  government  employees.  The 
coal  sale  is  re-scheduled  for  January  25, 
1996. 

DATES:  The  lease  sale  will  be  held  at  1 1 
a.m.,  Thursday,  Jemuary  25,  1996. 
Sealed  bids  must  be  submitted  no  later 
than  10  a.m..  Thursday,  January  25, 
1996. 

ADDRESSES:  The  lease  sale  will  be  held 
in  the  Conference  Room,  Fourth  Floor, 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado.  Sealed  bids 
must  be  submitted  to  the  Cashier,  First 
Floor.  Colorado  State  Office,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Purvis  at  (303)  239-3795. 
SUPPLEMENTARY  INFORMATKX:  The  tract 
will  be  leased  to  the  qualified  bidder 
submitting  the  highest  offer,  provided 
that  the  high  bid  meets  the  fair  market 
value  determination  of  the  coal 


resource.  The  minimum  bid  for  this 
tract  is  $100  per  acre  or  fi^ction  thereof. 
No  bid  less  than  $100  per  acre  or 
Section  thereof  will  be  considered.  The 
minimum  bid  is  not  intended  to 
represent  fair  market  value. 

Sealed  bids  received  after  the  time 
specified  above  will  not  be  considered. 

In  the  event  identical  high  sealed  bids 
are  received,  the  tying  high  bidders  will 
be  requested  to  submit  follow-up  bids 
until  a  high  bid  is  received.  All  tie- 
breaking  sealed  bids  must  be  submitted 
within  15  minutes  following  the  Sale 
Official's  announcement  at  the  sale  that 
identical  high  bids  have  been  received. 

Fair  market  value  will  be  determined 
by  the  authorized  officer  after  the  sale. 

CoaJ  Offered:  The  coal  resource  to  be 
offered  is  limited  to  coal  recoverable  by 
underground  mining  methods  in  the 
Wadge  seam  on  the  Twenty  Mile  Tract 
in  the  following  lands; 

Sixth  Principal  Meridian 

T.  5N..R.  86W.. 
Sec.  21,  NV2.  and  SEV«; 
Sec.  22,  EVzE'/i.  and  W»/i; 
Sec.  23,  all; 

Sec.  26,  N'/i,  and  N'/iSWA; 
Sec.  27,  W'/z; 

Sec.  28,  NEV4,  and  E'ANW'/.; 
Sec.  33,  NE'/.NEV«. 

The  land  described  contains  2,600  acres, 
more  or  less. 

The  recoverable  reserves  have  been 
adjusted  down  to  23.87  million  tons  to 
account  for  coal  purchased  by  Cyprus 
Western  Coal  Company  for  two  mineral 
R/W's.  The  Wadge  seam  underground 
minable  coal  is  ranked  as  high  volatile 
C  bituminous  coal.  The  estimated  coal 
quality  for  the  Wadge  seam  on  an  as- 
received  basis  is  as  follows: 

Btu 11.745  Btu/lb. 

Moisture 7.76% 

Sulfur  Content 0.48% 

Ash  Content 8.80% 

Rental  and  Royalty:  The  lease  issued 
as  a  result  of  this  offering  will  provide 
for  payment  of  an  annual  rental  of  $3.00 
per  acre  or  fraction  thereof  and  a  royalty 
payable  to  the  United  States  of  8  percent 
of  the  value  of  coal  mined  by 
underground  methods.  The  value  of  the 
coal  will  be  determined  in  .accordance 
with  30  CFR  206. 

Notice  of  Availability:  Bidding 
instruction  for  the  offered  tract  are 
included  in  the  Detailed  Statement  of 
Coal  Lease  Sale.  Copies  of  the  statement 
and  the  proposed  coal  lease  are 
available  upon  request  in  person  or  by 
mail  from  the  Colorado  State  Office  at 
the  address  given  above.  The  case  file  is 
available  for  inspection  in  the  Public 
Room,  Colorado  State  Office,  during 
normal  business  hours  at  the  address 
given  above. 


Dated:  )anuary  8,  1996. 
Karen  A.  Purvis, 

Solid  Minerals  Team,  Resources  Services. 
[FR  Doc.  96-471  Filed  1-18-96:  8:45  am] 

BILUNO  CODE  43ia-SB-« 


[WY-01 0-1 050-00] 

Notice  of  Availability  (NOA)  of  the 
Environmental  Assessment  (EA)  Titled, 

kion-inomont  <nr  tho  Rin  r\afiar  Rirlne 

g _.g g- 

Possil  Plant  Area,    for  Public  Review 
and  Comment 

SUMMARY:  The  EA  for  the  management 
of  the  Big  Cedar  Ridge  Fossil  Plant  Area 
documents  the  planning  review  and 
analysis  of  five  alternatives  for 
managing  the  area,  including  the  Bureau 
of  Land  Memagement's  preferred 
alternative.  The  planning  review  area  is 
comprised  of  about  1,550  acres  of  BLM- 
administered  public  land  in  Washakie 
Coimty,  Wyoming,  and  in  the  Bighorn 
Basin  Resource  Area  of  the  BLM's 
Worland  District.  Fossil  concentration 
areas,  including  the  discovery  site,  are 
found  on  about  260  acres  within  the 
review  area. 

The  planning  review  is  being 
conducted  to  evaluate  the  management 
needs  and  issues  associated  with  the 
discovery  of  a  complete  and  preserved 
in-place  Cretaceous  fossil  plant 
community.  The  area  was  discovered  m 
1990  by  Dr.  Scott  Wing  of  the 
Smithsonian  Institution.  The  objective 
of  this  planning  review  is  to  establish 
appropriate  management  of  the  fossil 
resources  including  adequate  protection 
and  opportimities  for  scientific  research 
and  public  education.  This  discovery 
created  significant  interest  within  the 
academic  community.  Worldwide 
discoveries  of  such  well  preserved  fossil 
plants  of  this  age  are  rare,  and  the  fossils 
are  considered  to  be  of  great  scientific 
importance. 

The  discovery  was  made 
approximately  3  years  after  the  approval 
of  the  Washakie  Resource  Management 
Plan  (RMP).  A  review  of  the  RMP  is 
needed  to  evaluate  the  adequacy  of  the 
existing  decisions  for  the  protection  of 
paleontological  resources  in  the  review 
area.  Management  actions  include 
continuing  existing  management  that  is 
generally  consistent  with  the  Washakie 
RMP  but  with  management  emphasis  on 
enhancing  opportunities  for  scientific 
research,  public  education,  recreation, 
hobby  collection  of  fossils,  and  closing 
the  260-acres  of  known  fossil 
concentration  areas  to  mineral  location 
and  pursuing  a  mineral  location 
withdrawal.  Based  on  preliminary 
analysis,  BLM  has  established  a 
temporary  closure  to  the  staking  of 


mining  claims  in  the  planning  review 
area  .\s  part  of  the  planning  review, 
BLM  has  collected  information  and 
conducted  analyses  described  in  the 
environmental  assessment  to  determine 
whether  a  long-term  closure  is  necessary 
for  protection  of  the  paleontological 
resources.  Based  on  the  results,  the 
Washakie  RMP  will  be  amended,  if 
necessary 

DATES:  Comments  on  the  adequacy  of 
the  E,^  and  on  the  finding  of  no 
significant  impact  (FONSI)  must  be 
received  no  later  than  February  20, 
1996  Comments  should  be  directed  to 
Dave  Baker,  Outdoor  Recreation 
Planner.  Bighorn  Basin  Resource  Area, 
or  Bob  Ross,  Worland  District  Planner, 
at  the  address  below. 

During  the  same  30-day  period,  any 
protests  on  the  proposed  decision  (the 
preferred  alternative)  and  proposed 
amendment  of  the  Washakie  RMP  may 
also  be  submitted  (as  provided  in  43 
Code  of  Federal  Regulations,  Part 
1610.5-2).  All  parts  of  the  proposed 
decision  may  be  protested.  Protests 
should  be  sent  to  the  Director,  Bureau 
of  Land  Management,  Department  of  the 
Interior.  1849  C  Street  NW,  MS-302  LS, 
Washington.  D.C.  20240.  They  should 
include: 
^The  name,  mailing  address,  telephone 

number,  and  interest  of  the  person 

fihng  the  protest. 
— -A  statement  of  the  issue  or  issues 

being  protested. 
— A  statement  of  the  part  or  parts  of  the 

proposed  decision  being  protested. 
— Copy  of  all  documents  addressing  the 

issue  or  issues  that  were  submitted 

during  the  planning  review  process  by 

the  protesting  party,  or  an  indication 

(if  the  date  the  issue  or  issues  were 

discussed  for  the  record. 
— A  concise  statement  explaining  why 

the  proposed  decision  is  believed  to 

be  wrong. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Baker,  Outdoor  Recreation 
Planner.  Bighorn  Basin  Resource  Area, 
or  Bob  Ross,  Worland  District  Planner  at 
P.  O.  Box  119,  Worland,  Wyoming 
82401-0119, phone  307-347-9871. 
SUPPLEMENTARY  INFORMATION:  Following 
the  discoi-ery  of  the  Big  Cedar  Ridge 
Fossil  Plant  Area,  the  BLM  completed  a 
temporary  management  plan  for  the 
lands  in  and  around  the  fossil  discovery 
area.  Protective  measures  have  been 
initiated  and  have  been  in  effect 
pending  completion  of  this  planning 
review.  This  review  includes 
opportunities  for  public  participation. 

The  steps  followed  for  this  planning 
review  are: 

1  An  interdisciplinary  planning  team 
describes  and  analyzes  the  existing 


management  in  the  planning  review 
area  and  describes  the  affected 
environment. 

2.  A  notice  of  intent  to  conduct  the 
planning  review  is  published  in  the 
Federal  Register  informing  the  public  of 
known  and  anticipated  issues  and  of 
opportunities  for  public  participation 
and  comment. 

3.  I^iblic  contacts  and  meetings  are 
held  for  scoping  and  development  of  the 
preliminary  issues  and  alternatives. 

4.  With  the  help  of  the  public, 
management  alternatives  for  the  area  are 
formulated  and  analyzed  and  the  BLM's 
preferred  alternative  is  identified. 

5.  The  alternatives,  including  the 
BLM's  preferred  alternative,  and  their 
environmental  consequences  are 
described  in  the  EA  and  the  EA  is 
issued  for  public  review  and  comment. 
We  are  now  at  this  step  of  the  process. 
A  30-day  period  will  be  provided  for 
reviewing  and  commenting  on  the  EA 
and  the  FONSI  and  for  submitting 
protests  on  any  proposed  decisions  to  be 
added  to  or  changed  in  the  Washakie 
RMP. 

6.  The  EA  wdll  then  be  revised,  if 
necessary,  and  a  decision  record  will  be 
issued.  If  necessary,  the  decision  record 
will  identify  and  include  any  needed 
amendment  to  the  Washakie  RMP, 

Based  on  the  public's  input  and 
analysis  by  the  BLM  interdisciplinary 
team,  the  following  issues  were 
identified: 

1 .  Whether  or  not  there  is  a  need  to 
protect  the  important  paleontological 
resources  in  the  review  area  from  being 
damaged  by  surface-distm-bing 
activities,  and  whether  withdrawing  the 
area  from  filing  of  mining  claims  and 
mining  activity  would  be  necessary, 

2.  Whether  or  not  the  area  should  be 
designated  an  area  of  critical 
environmental  concern  (ACEC). 

3.  Whether  or  not  the  area  should  be 
managed  primarily  for  scientific 
research,  public  education,  and 
recreation. 

The  five  alternatives  analyzed  in  the 
EA  are: 

1.  No  action  (continuation  of  existing 
management), 

2.  Continue  existing  management  and 
pursue  a  260-acre  mineral  location 
withdrawal  on  the  known  fossil 
concentration  areas. 

3.  Designate  a  1,550-acre  ACEC. 

4.  Designate  a  1,550-acre  ACEC  and 
pursue  a  260-acre  mineral  location 
withdrawal  on  the  known  fossil 
concentration  areas. 

5.  Designate  an  ACEC,  pursue  a 
mineral  location  withdrawal  on  the  260- 
acre  known  fossil  concentration  areas, 
and  dedicate  the  area  to  research  and 
public  education. 
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The  varioui  impans  LQdi  would  be 
expected  from  implementing  each  of  the 
alternatives  are  also  presented  in  the 
EA.  The  BLM's  preferred  alternative  is 
alternative  2.  Continuing  existing 
management  on  the  planning  review 
area  and  pursuing  a  mineral  withdrawal 
under  the  1872  Mining  Law  for  the  260- 
acre  known  fossil  concentration  areas 
represents  what  the  BLM  believes  to  be 
the  best  balance  between  the  public 
land  and  resource  uses  and 
environmental  protection  in  the 
planning  review  area.  Based  on  the 
analysis  of  potential  environmental 
impacts  contained  in  the  EA,  it  has  been 
determined  that  anticipated  impacts  of 
the  preferred  alternative  are  not 
significant  and  an  environmental  impact 
statement  is  not  needed. 

At  the  end  of  the  comment/protest 
period,  the  decisions  based  on  the 
planning  review  will  be  issued  in  the 
Decision  Record  for  the  EA.  Any 
necessary  amendment  to  the  Washakie 
RMP  will  be  included  in  the  Decision 
Record.  The  30-day  review/comment/ 
protest  period  will  begin  the  day 
following  the  date  of  publication  of  the 
NOA  of  this  EA  in  the  Federal  Register. 
Comments  on  the  alternatives,  the 
adequacy  of  the  environmental  analyses, 
the  FXDNSI.  and  any  protests  on  the 
proposed  decision  v^ll  be  fully 
considered  and  evaluated  in 
development  of  the  decision  record. 
Any  protests  submitted  will  also  be 
resolved  before  BLM  issues  the  decision 
record  for  the  EA.  and  the  Washakie 
Resource  Management  Plan  will  be 
amended,  if  necessary. 

[)ated:  January  10, 1996. 
Alan  R.  Picrson, 
State  Director. 
[FR  Doc.  96-482  Filed  1-18-96;  8:45  am] 

BtLUNO  COOC  4310-84-P 

[MT-027-1 320-00.  MTM  83859] 

Notice  Of  Intent  to  Plan;  Montana 

agency:  Bureau  of  Land  Management 

(BLM),  Montana,  Miles  City  District, 

Interior. 

ACTION:  Notice  of  intent  to  conduct 

scoping  and  prepare  an  environmental 

analysis  on  the  proposed  lease  tracts. 

SUMMARY:  On  November  9,  1995,  Spring 
Creek  Coal  Company  filed  an  amended 
lease  appUcation,  MTM  83859.  for 
federal  coal  resources  within  the 
Powder  River  Coal  Region.  The  land 
included  in  the  apphcation  is  located  in 
Big  Horn  County,  Montana  and  is 
described  as  follows: 

T.  8S.,R.  39E..P.M.M. 
Sec.  22:  E'/iSWV«SWV«; 


UMI 


Sec.25:SW'/.SWV4. 

Sec.  26:  S>/^NEV«NEV4SWV4, 

NWV4NEV«SWV4,  N>/iSWV4NEV4SWV4. 

SEV4NEV«SWV4,  N'-^'/iNW'ASW'/i, 

SEV4NEV«NWV«SWV«. 

NEV4SEV«NWV4SWV4.  SV2NWV4SEV4, 

N '/iN '/iS WV«SE V4 .  SE V4NE V4S WV4 SE V4 , 

N'/iSEV«SEV4,  NEV4SWV4SEV4SEV4, 

N'/^SEV«SEV4SEV4; 
Sec.  27:  NV2SWV4NEV4, 

N'/iSViSWV«NEV4,  SEV4SEV4SWV4NEV4. 

S'/iNWV4SEV4NEV4.  SV2SEV«NEV4, 

E»/iNWV«NWV4.  N«/iNEV4SEV4NWV4, 

SEV«NfEV4SEV«NfWV4. 

NfE  V«NWV«SE  V4NW '/.: 
T.  8  S..  R.  40  E.,  P.M.M. 
Sec.  30:  S'/2NWV4NEV«SWV4. 

S'/iNfEV4SWV4.  SWV4SWV4SEV4, 

W'/iSEV4SWV4SEV«. 

The  320.00  acre  tract  contains  an  estimated 
37.8  million  tons  of  recoverable  coal  reserves. 

An  environmental  analysis  will  be 
prepared  to  analyze  the  proposed  lease 
of  the  federal  coal  resource  and  the 
reasonably  foreseeable  consequences  of 
this  action  as  well  as  the  impacts  of 
development  of  the  coal. 

This  document  will  amend  the 
Powder  River  Resource  Area  Resoiut» 
Management  Plan.  It  will  be  based  on 
the  existing  statutory  requirements  and 
will  meet  the  requirements  of  the 
Federal  Land  Policy  Management  Act  of 
1976. 

SUPPt£MENTARY  INFOBMATKDN:  All 
interested  parties  including  federal, 
state  and  local  agencies  are  invited  to 
participate  in  the  environmental 
analysis  scoping  process.  The  scoping 
period  will  begin  inunediately  and  will 
end  March  15.  1996. 

The  following  issues  and  concerns 
have  been  identified: 
— Possible  impacts  to  the  hydrologic 

resources; 
— Potential  for  social  and  economic 

impacts  to  the  area; 
— Potential  redesignation  of  crucial 
winter  range  for  deer  and  antelope 
from  unsuitable  for  mining  to  suitable 
for  mining  with  stipidations; 
—Cultural  resoinres  and  traditional 

Ufeway  values; 
— The  level  of  environmental 
documentation  necessary  (EA  or  EIS). 
The  public  is  encouraged  to  present 
their  ideas  and  views  on  these  and  other 
issues  and  concerns.  AD  issues  and 
concerns  will  be  considered  in  the 
preparation  of  the  environmental 
analysis. 

The  scoping  process  used  to  collect 
issues  and  concerns  will  involve  one 
public  meeting  and  a  written  comment 
period.  The  written  comment  period 
will  begin  immediately  and  will  close 
on  March  15, 1996.  The  public  meeting 
vnll  be  held  February  29, 1996,  at  7  p.m. 
at  the  Sheridan  County  Fulmer  Public 
Library,  335  West  Alger  Street, 
Sheridan,  Wyoming  82801. 


FOR  FURTMER  INFORMATION  CONTACT:  All 
comments  and  requests  for  further 
information  should  be  addressed  to 
Todd  Christ ensen.  Area  Manager, 
Bureau  of  Land  Management,  Powder 
River  Resource  Area,  111  Garryowen 
Road,  Miles  City,  Montana  59301, 
telephone  number  (406)  232-4331. 
Gtenn  A.  Carpenter, 
District  Manager. 
(FR  Doc.  95-609  Filed  1-18-96;  8:45  am] 

ULUNQ  CODE  4310-ON-M 


State  Of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
third  meeting  of  the  Arizona  Resource 
Advisory  Council.  The  meeting  wrill  be 
held  February  22-23,  1996,  beginning  at 
8:30  a.m.  in  the  New  Mexico  Room  at 
the  Bureau  of  Land  Management's 
National  Training  Center,  9828  N.  31st 
Avenue,  Phoenix,  Arizona  85051.  The 
agenda  items  to  be  covered  at  this 
meeting  include  review  of  previous 
meeting  minutes,  standards  and 
guidelines  work  group  report,  update  on 
Arizona  Preservation  Initiative, 
discussion  of  recreation  travel,  tourism, 
and  public  relations  working  group, 
presentation  of  Lower  Gila  Resoint:e 
Management  Plan  Amendment.  Phoenix 
District,  and  public  comment  period 
which  will  taiie  place  at  3:30  p.m. 
February  22. 1996.  and  11:30  a.m.. 
February  23,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Clinton  Oke.  Biu-eau  of  Land 
Management.  Arizona  State  Office,  3707 
N.  7th  St.,  Phoenix,  Arizona  85014, 
(602) 650-0512. 
Denise  P.  Meridith, 
State  Director. 

IFR  Doc.  96-626  Filed  1-18-96;  8:45  ami 
BIUJNQ  CODE  431»-»-P 

{WY-O3O-06-106O-001 

Hellcoce'^  anc  Mo'c  zee  veh  C;es 
Use  fo^  Gatf^enng  \^,.c  ncses  anc 
Burros,  Meetings 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  A  public  hearing  on  the  use 
of  hehcopters  in  wild  horse 
management  activities  will  be  held  at 
the  Jeffrey  Center  in  Rawlins,  Wyoming. 
DATES:  February  21,  1996. 


ADDRESSES:  Jeffrey  Center,  Third  and 
Spruce,  Rawlins,  Wyoming  82301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kurt  Kotter,  District  Manager  and 
Hearing  Officer,  Biu^au  of  Land 
Management,  Rawlins  District  Office, 
1300  Third  Street.  Rawlins.  Wyoming 
82301. 

SUPPLEMENTARY  INFOnMATiON:  The 
agenda  will  be  limits    ■ 

•  Introduction  and  Opening  Remarks 

•  Review  of  the  Wild  Horse 
Management  Plan. 

•  Use  of  Helicopters  in  the  Plan. 

•  Film  presentation  of  roundup 
activity. 

•  PubUc  comment  period. 

The  hearing  wrill  begin  at  7  p.m.  and 
is  open  to  the  public.  Interested  persons 
may  make  oral  statements  on  the 
subject.  All  statements  will  be  recorded. 
Kurt  J.  Kotter. 
District  Manager. 
[FR  Doc.  96-495  Filed  1-18-96;  8:45  am] 

BILUNQ  CODE  43ia-22-M 


Correction  of  Meeting  Notice:  Change 
in  Time 

AGENCY:  Lower  Snake  River  District. 
Bureau  of  Land  Management.  Interior. 
ACTION:  Correction  of  meeting  notice: 
Change  in  time. 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
discuss  and  develop  draft  statewide 
standards  for  rangeland  health  and 
guidelines  for  managing  livestock 
grazing  on  public  lands. 
DATES:  January  25,  1996. 

The  meeting  will  begin  at  6:30  p.m. 
rather  than  at  8  a.m.  as  previously 
published.  A  public  comment  period 
v«ll  be  held  at  7:30  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 
Jerry  L.  Kldd. 
District  Manager. 

(FR  Doc.  96-583  Filed  1-18-96;  8:45  am) 
BILUNO  CODE  1020-GG-P 


[NM-931-06-102&-00] 

New  Mexico  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 


Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix,  The  Department  of  the 
Interior,  Bureau  of  Land  Management, 
announces  the  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  two  day  agenda  includes  a 
half  day  field  trip  to  examine  a  potash 
mine  and  oil  and  gas  resources, 
standards  for  rangeland  health  and 
guidelines  for  grazing  management 
discussions,  a  time  for  the  public  to 
address  the  RAC  and  for  the  next  RAC 
meeting  development  of  a  draft  agenda, 
selection  of  a  location  and  a  date  to 
meet.  The  meeting  is  open  to  the  public. 
During  the  time  for  the  public  to  address 
the  RAC  depending  on  the  number  of 
persons  wishing  to  talk  and  the  time 
available,  the  time  for  individual 
comments  may  be  limited.  The  public 
may  present  written  comments  to  the 
Council. 

The  RAC  meeting  will  start  with  a 
tour  of  a  potash  mine  and  oil  and  gas 
resources  from  8:30  a.m.  to  1  p.m.  on 
February  8,  1996.  After  lunch  at 
approximately  2  p.m.  the  RAC  meeting 
will  continue  at  the  Motel  Stevens,  1829 
South  Canal,  Carlsbad,  New  Mexico, 
Telephone  505-887-2851.  The  RAC  will 
discuss  standards  for  rangeland  health 
and  guidelines  for  grazing  management 
for  the  remainder  of  the  day.  Starting  at 
8:30  a.m.  on  February  9,  1996  RAC 
meeting  will  continue  with  standards 
and  guidelines  discussion.  There  will  be 
a  time  period  starting  at  9:30  a.m.  for  the 
public  to  address  the  RAC.  At  the 
completion  of  the  public  presentations 
the  RAC  will  continue  discussion  on 
standards  and  guidelines. 
DATES:  The  RAC  v«ll  meet  on  Thursday. 
February  8,  1996  from  8:30  a.m.  to  5 
p.m.  and  on  Friday,  February  9.  1996 
fi-om  8:30  a.m.  to  4  p.m.  The  public  may 
address  the  Coimcil  during  the  public 
comment  period  on  February  9. 1996 
starting  at  9:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Armstrong,  New  Mexico  State  Office, 
Policy  and  Planning  Team,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505)  438-7436. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  uie  uoL.iitu  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
rT)a.nagement  issues  associated  with  the 
management  of  public  lands.  The 
Councils  responsibilities  include 
providing  advice  on  long-range 
piannmg  and  establishing  resource 
management  priorities;  and  assisting  the 
BLM  to  identify  State  and  regional 
standard  for  rangeland  health  and 
guidelines  for  grazing  management. 


Dated:  January  12, 1996 
WiUiam  C.  Calkins, 
State  Director. 

(FR  Doc.  96-569  Filed  1-18-96;  8:45  am] 
BILLING  CODE  4310-FB-M 


[CO-01 0-06-1 020-00-241 AJ 

Northwest  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  next  meeting  of  the  northwest 
Colorado  Resoiu'ce  Advisory  Council 
will  be  held  on  Tuesday,  February  6. 
1996  in  Grand  Jimction.  Colorado. 

DATES:  The  meeting  is  scheduled  for 
Tuesday.  February  6,  1996. 

ADDRESSES:  For  further  information, 
contact  Lynda  Boody,  Bureau  of  Land 
management  (BLM),  Grand  Junction 
Disti-ict  Office,  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970)  244-3000;  TDD  (970)  244-3011. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  scheduled  to  begin  Tuesday 
at  8:30  a.m.  in  the  Conference  room  at 
the  Bureau  of  Land  Management  office, 
2815  H  Road  Grand  Junction,  CO  81506. 
The  agenda  for  this  meeting  will  focus 
on  general  Council  business,  standards 
and  guidelines  for  grazing,  and  selection 
of  a  Council  member  to  fill  a  vacated 
position. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public, 
interested  persons  may  make  oral  - 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  Depending  on 
the  number  of  persons  wishing  to  make 
oral  statements,  a  per-person  time  limit 
may  be  established  by  the  Grand 
Jimction/Craig  District  Manager. 

Sununary  minutes  for  the  Council 
meetirig  will  be  maintained  in  the  Grand 
Jimction  and  Craig  District  Offices  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hoLirs  vdthin  thirty  (30)  days 
following  the  meeting. 

Dated:  January  10, 1996. 
Mark  T.  Morse. 

Grand  Junction/Craig  District  Manager 
(FR  Doc.  96-588  Filed  1-18-96;  8:45  am) 
BILLMO  CODE  4310-7t>-M 
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(OR-030-06-1220-VA/:  urt>-wi~j 

Notice  of  Meeting  of  Southeastern 
Oregon  Resource  Advisory  Council 

agency:  Vale  District,  Bureau  of  Land 
Management,  Interior. 

ACnOM:  Notice  of  meeting. 

SUMMARY:  Notice  is  given  that  a  meeting 
of  the  Southeastern  Oregon  Resource 
Advisor)'  Council  will  be  held  January 
31.  1996  from  8  a.m.  to  4:30  p.m.  The 
Southwestern  Oregon  Resource 
Advisory  Council  will  meet  jointly  with 
the  John/Day  Snake  Resource  Advisory 
Council  from  8  a.m.  to  4:30  p.m.  on 
February  1. 1996,  and  on  February  2, 
1996.  from  8  a.m.  to  3  p.m.  at  the 
Interior  Columbia  Basin  Ecosystem 
Management  Project  Office.  112  East 
Poplar  Street.  Walla  Walla,  Washington 
99362.  At  an  appropriate  time  each  day, 
the  Council  meeting  will  recess  for 
approximately  one  hour  for  lunch. 
Public  comments  will  be  received  by  the 
Southeastern  Oregon  Resource  Advisory 
Council  from  4  p.m.  to  4:30  p.m.  on 
Wednesday,  January  31,  1996.  Topics  to 
be  discussed  are  the  Interior  Columbia 
Basin  Ecosystem  Management  Project, 
administrative  activities  of  the  Council, 
the  Southeastern  Oregon  Resource 
Management  Plan,  and  standards  and 
guidelines  for  livestock  grazing  on 
public  lands. 

DATES:  The  meeting  will  begin  at  8  a.m. 
to  4:30  p.m.  lanuary  31.  and  February  1, 
1996  and  8  a.m.  to  3  p.m.  February  2, 
1996. 

ADDRESSES:  The  meeting  will  take  place 

in  the  Interior  Columbia  Basin 

Ecosystem  Management  Project  Office, 

112  East  Poplar  Street,  Walla  Walla, 

Washington  99362. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonne  Hower,  Bureau  of  Land 

Management.  Vale  District,  100  Oregon 

Street.  Vale.  OR  97918.  (Telephone  541 

473-3144). 

James  E.  May, 

District  Manager 

|FR  Doc.  96-589  Filed  l-l»-96;  8:45  am) 

BiLUMO  COOC  4310-13-M 


[WY-985-(»-0777-72] 

Resource  Advisory  Council  Meeting; 
Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 


«t.,iiuri.  .Muii  f  III  li'.ct'iir.^  HI  uic 
Wyoming  Resource  Advisory  Council. 

summary:  This  notice  sets  forth  the 

schedule  and  agenda  for  a  meeting  of 

the  Wyoming  Resource  Advisory 

Council  (RAC)  which  was  postponed 

from  January  1996  due  to  federal 

furloughs. 

DATES:  March  19,  1996.  from  8:30  a.m. 

until  5  p.m.  and  March  20,  1996,  from 

8:30  a.m.  until  3  p.m. 

ADDRESS:  Parkway  Plaza  Hotel.  123 

West  "E"  Street.  Casper,  WY  82602. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terri  Trevino.  RAC  Coordinator. 

Wyoming  Bureau  of  Land  Management, 

P.O.  Box  1828.  Cheyenne.  WY  82003. 

(307) 775-6020. 

SUPPI.EMENTARY  INFORMATION:  This 

agenda  for  the  meeting  will  include: 

1.  Status  of  Green  River  Basin 
Advisory  Committee 

2.  Presentation  on  Proper  Functioning 
Riparian  Area 

3.  Preliminary  Reports  from  RAC  Sub- 
groups 

4.  Standards  and  Guidelines 

5.  Public  Comment 

This  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the  RAC 
Coordinator,  at  the  above  address  by 
March  8.  1996. 

Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  time 
limit,  per  person,  may  be  established  by 
the  Chair  of  the  Resource  Advisory 
Council. 
Alan  R.  Pierson, 
State  Director 

(PR  Doc  96-570  Filed  1-18-96:  8:45  am) 
aitUNQ  COOC  4310-22-M 


[UT-045-96-1 230-00] 

Dixie  Resource  Area  Draft  Resource 
Management  Plan  and  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  comment 

period. 

ADDRESSES:  Copies  of  the  Dixie  Draft 
Resource  Management  Plan  and  Draft 
Environmental  Imp>act  Statement 
(DRMP/DEIS)  may  be  obtained  from  the 
following  Bureau  of  Land  Management 
(BLM)  locations:  BLM,  Utah  State 


Office,  324  South  State,  Information 
Access  Center  (4th  floor).  Salt  Lake  City, 
Utah,  telephone  (801)  539-4110;  Cedar 
City  District  Office,  176  East  DL  Sargent 
Drive.  Cedar  City.  Utah  84720. 
telephone  (801)  865-3053;  Dixie 
Resource  Area  OtBce,  345  East  Riverside 
Drive.  St.  George.  Utah  84790.  telephone 
(801)637-4654. 

Comments  should  be  sent  to  the  Dixie 
Resource  Area  Office  at  the  above 
address  by  Wednesday.  May  1,  1996. 
SUMMARY:  The  Notice  of  Availability  of 
the  Dixie  Resource  Area  Draft  Resource 
Management  Plan  and  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  October  31.  1995 
(60  FR  55380).  and  under  EPA's  Notice 
of  Availability  (NOA)  in  the  Federal 
Register  on  November  9.  1995  (60  FR 
56590).  The  NOA  initiated  a  90-day 
comment  period.  In  response  to  requests 
by  governmental  units  and  individuals, 
the  comment  period  has  been  extended 
an  additional  90-days  to  May  1,  1996. 

DATES:  Comments  must  be  submitted  by 
close  of  business.  May  1. 1996. 
Comments  received  or  postmarked  after 
that  date  may  not  be  considered  in  the 
Proposed  Dixie  Resource  Management 
Plan  and  Final  Environmental  Impact 
Statement. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  F.  Everett.  Team  Leader,  or  Jim 
Crisp,  Area  Manager,  Bureau  of  Land 
Management,  Dixie  {Resource  Area 
Office,  345  East  Riverside  Drive.  St. 
George.  Utah  84790.  telephone  (801) 
673-4654. 

Dated:  January  9.  1996. 
G.  William  Lamb. 

State  Director. 

IFR  Doc.  96-619  Filed  1-18-96;  8:45  am] 

BILLIK4G  COOE  4310-OO-M 


(CA-060-1 220-00] 

Palm  Springs-South  Coast  Resource 
Area;  Adjustment  of  Daily  Recreation 
Usage  Fees 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  increase  in  fees  at 

Corn  Springs  Campground. 

SUMMARY:  Daily  recreation  use  fees  at 
Com  Springs  Campground  are  increased 
from  $4.00  per  campsite  to  $6.00  per 
campsite.  This  action  is  necessary  to 
recover  increasing  costs  associated  with 
campground  maintenance. 


EFFECTIVE  DATE:  April  1,  1996. 
fOfl  FURTHER  INFORMATKM  CONTACT: 
Mark  A.  Conley.  Outdoor  Recreation 
Planner.  Palm  Springs-South  Coast 
Resource  Area.  Post  Office  Box  2000, 
North  Palm  Springs,  CA  92258-2000. 
(619)  2Si^Ann 

SUPPl-EMEN^ARY  INFORMATION:  The  Com 
Springs  campground  was  developed  and 
daily  recreation  use  fees  estabhshed 
during  the  mid-1960s.  The  current  use 
fee  of  $4.00  has  been  charged  for  more 
than  a  decade;  information  pertaining  to 
use  fees  for  these  sites  prior  to  the  1980s 
is  unavailable. 

An  increase  in  daily  recreation  use 
fees  reflects  steadily  increasing  costs 
associated  with  maintenance  of 
campground  facilities.  This  action  does 
not  result  in  fees  which  exceed  those 
established  for  similar  facilities  by  other 
Federal  agencies.  non-Federal  public 
agencies  and  the  private  sector  located 
within  the  service  area  of  Com  Springs 
campground. 

Authority  for  establishing  daily 
recreation  use  fees  is  found  at  36  CFH 
part  71  as  promulgated  pursuant  to 
section  4,  Land  and  Water  Conservation 
Fund  Act  of  1965.  16  U.S.C.A.  4601-6a 
(Supp..  1974),  and  section  3.  Act  of  July 
11.  1972.  86  Stat.  461. 

Dated:  January  11,  1996. 
ioan  Oxendine, 
Acting  Area  Manager. 
(FR  Doc.  96-608  Filed  1-18-96;  8:45  am] 
BtLUNQ  COOE  4310-40-^ 


[NM-04(>  1610-00; 

Notice  of  Extension  ot  Public 
Comment  Period  for  the  Draft  Texas 
Resource  Management  Plan, 
Environmental  Impact  Statement  (TX 
PMPEIS) 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARv  The  Bureau  of  Land 
Management  (BLM).  Tulsa  District, 
announces  that  the  public  comment 
period  for  the  Draft  Texas  RMP/EIS  will 
be  extended  from  January  6, 1996  to 
January  30,  1996  due  to  the  effects  of  the 
recent  Federal  government  shutdown 
This  document  analyzes  land  use 
planning  options  for  BLM  managed 
Federal  lands  and  minerals  throughout 
the  state  of  Texas. 

DATES:  Comments  on  the  Draft  RMP/EIS 
will  be  accepted  if  they  are  submitted  or 
post-marked  no  later  than  January  30. 
1996. 

ADDRESSES:  Comments  can  be  sent  to: 
Paul  Tanner.  Assistant  District  Manager, 


Bureau  of  Land  Management,  221  North 
Service  Road.  Moore.  Oklahoma  73160. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  or  copies  of  the 
Draft  RMP/EIS  contact  the  Bureau  of 
Land  Management,  221  North  Service 
Road.  Moore.  Oklahoma  73160 
Telephone:  (405)  794-9624. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
r   \as  Resource  Management  Plan 
(RMP)  and  Environmental  Impact 
Statement  (EIS)  identifies  and  analyzes 
the  future  options  for  managing  the 
Federal  mineral  estate  situated  within 
Texas  administered  by  the  Bureau  of 
Land  Management  (BLM),  Tulsa 
District. 

The  Texas  RMP  is  being  prepared 
using  the  BLM  planning  regulations 
issued  under  the  authority  of  the 
Federal  Land  Policy  and  Management 
Art  of  1976.  When  completed,  the  RMP 
wii!  provide  a  comprehensive 
framework  for  managing  the  Federal 
minerals  within  Texas  over  the  next  20 
vears.  The  contents  of  this  Draft  RMP/ 
EIS  focus  on  resolving  on  resource 
management  issue,  the  leasing  and 
development  of  Federal  oil  and  gas 
resources  in  Texas.  Three  RMP 
alternatives  have  been  developed  to 
descnbe  the  different  management 
options  available  to  the  BLM  for 
ridmuiistering  Federal  oil  and  gas  in 
Texas  These  alternatives  were 
spenficall;,  developed  to  respond  to 
that  issue.  Each  alternative  presents  a 
different  level  of  oil  and  gas  leasing 
stipuiation  application. 

.\Itemative  A.  No  Action 

This  alternative  represents  a 
continuation  of  present  resource 
aiiocation  levels  and  management 
[practices  This  altemative  provides  a 
baseline  for  comparison  of  other 
ahematives,  and  may  not  adequately 
resolve  the  issues  identified  in  the  RMP/ 
EIS. 

-Mtemativp  B   intensive  Siirface 
Protection  (.\gencv  Preferrfrf 
Alternative) 

This  represents  an  altemative  which 
would  place  primary  emphasis  on 
protecting  important  envirormiental 
values  through  the  use  of  additional 
leasing  stipulations.  The  goal  of  this 
alternative  is  to  change  present 
ma.nataement  direction  so  that  identified 
surface  resource  values  are  considered 
in  the  leasing  process  in  a  manner  that 
provides  additional  protection  for 
valuable  surface  resources. 

.\ltemative  C.  .So  Leasmg 

This  represents  an  altemative  which 
would  remove  Federal  oil  and  gas  from 
availability  for  leasing  and 


development.  It  would  change 
management  direction  so  that  the  issue 
is  resolved  in  a  maimer  that  places 
highest  priority  on  the  preservation  of 
the  oil  and  gas  resource  and  protection 
of  the  associated  surface  resources. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  copies  of  the 
Draft  RMP/EIS  contact  the  Bureau  of 
Land  Management,  221  North  Service 
Road,  Moore,  Oklahoma  73160 
Telephone:  (405)  794-9624. 

Dated:  January  8, 1996. 
Jim  Sims, 
District  Manager. 

[FR  Doc.  96-496  Filed  1-18-96;  8:45  am] 
BILUNQ  COOE  4310-FB-M 


[AZ-042-06-1 420-00] 

Arizona  State  Office;  Notice  of  Filing  of 
Plats  of  Survey 

January  11, 1996. 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  plat,  in  4  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
west  boundary,  a  portion  of  the 
subdivisional  lines,  a  portion  of  Mineral 
Surveys  3842,  portions  of  the 
subdivision  of  certain  sections,  and  a 
portion  of  the  metes-and-bounds 
surveys,  and  a  metes-and-bounds  survey 
of  the  Mount  Nutt  Wilderness  Area 
Boundary  in  Township  19  North.  Range 

19  West.  Gila  and  Salt  River  Meridian. 
Arizona,  was  approved  October  5.  1995, 
and  officially  filed  October  12.  1995. 

A  plat,  in  4  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary,  and  a  portion  of  the 
subdivisional  lines,  and  a  metes-and- 
bounds  survey  of  the  Mount  Nutt 
Wilderness  Area  Boundary  in  Township 

20  North,  Range  19  West,  Gila  and  Salt 
River  Meridian,  Arizona,  was  approved 
October  4,  1995,  and  officiallv  filed 
October  12, 1995. 

A  plat,  in  4  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
Fifth  Standard  Parallel  North  (south 
boundary),  a  portion  of  the  west 
boimdary,  and  a  portion  of  the 
subdivisional  lines,  and  a  metes-and- 
bounds  survey  of  the  Mount  Nutt 
Wilderness  Area  Boundary  in  Township 

21  North,  Range  19  West,  Gila  and  Sah 
River  Meridian,  Arizona,  was  approved 
October  2, 1995,  and  officially  filed 
October  12,  1995. 

A  plat,  in  5  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
north  boimdary,  a  portion  of  the 
subdivisional  lines,  and  certain  mineral 
surveys,  and  the  subdivision  of  certain 
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sections  and  a  metes-anii-bounds  survey 
of  the  Mount  Nutt  Wilderness  Area 
Boundary  in  Township  19- North.  Range 
20  West,  Gila  and  Salt  River  MeAdian. 
Arizona,  was  approved  October  4,  1995, 
and  officially  filed  October  12.  1995. 

A  plat,  in  9  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary,  a  portion  of  the 
subdivisionai  lines,  and  certain  mineral 
surveys,  and  the  subdivision  of  section 
3.  and  a  metes-and-bounds  survey  of  the 
Mount  Nutt  Wilderness  Area  Boimdary 
in  Township  20  North,  Range  20  West, 
Gila  and  Salt  River  Meridian,  Arizona, 
was  approved  October  3,  1995,  and 
officially  filed  October  12,  1995. 

A  plat,  in  4  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
Fifth  Standard  Parallel  North  (south 
boundary),  a  portion  of  the 
subdivisionai  Unes.  and  Mineral  Survey 
No.  4213.  and  a  metes-and-bounds 
survey  of  the  Mount  Nutt  Wilderness 
Area  Boundary  in  Township  21  North. 
Range  20  West.  Gila  and  Salt  River 
Meridian.  Arizona,  was  approved 
October  2,  1995.  and  officially  filed 
October  12. 1995. 

A  plat,  in  eleven  sheets,  constitutes 
the  map  of  the  Mount  Nutt  Wilderness 
Boundary,  as  required  by  Public  Law 
101-628— Nov.  28,  1990,  Section  1— 
Titles  I  through  III  of  this  Act  may  be 
cited  as  the  "Arizona  Desert  Wilderness 
Act  of  1990"  Title  I,  Section  101. (c).  and 
the  survey  in  Townships  19.  20,  and  21 
North,  Ranges  19  and  20  West,  Gila  and 
Salt  River  Meridian,  Arizona,  was 
approved  October  6,  1995.  and  officially 
filed  October  18,  1995,  is  in  compliance 
with  the  provisions  as  set  forth  in  said 
act. 

A  supplemental  plat,  in  2  sheets,        * 
showing  amended  lottings  created  by 
the  cancellation  of  Mineral  Survey  3997 
and  Buckeye  No.  3  through  Buckeye  No. 
10  lodes  of  Mineral  Survey  3965,  in 
sections  22  and  27,  Township  1  North, 
Range  14  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  approved 
November  6, 1995,  and  officially  filed 
November  16,  1995. 

These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Phoemx  District  Office. 

A  plat  representing  the  dependent 
resurvey  of  Mineral  Survey  No.  2108B 
and  Mineral  Survey  No.  4097,  and  the 
metes-and-bounds  survey  of  Tracts  37 
and  38.  m  Township  10  South,  Range  16 
East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  approved  October  12. 
1995,  and  officially  filed  October  19. 
1995. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  Unes  and  a  portion  of 
Mineral  Survey  No.  747,  and  the 


subdivision  and  metes-and-bounds 
survey  in  section  16.  Township  10 
South,  Range  16  East,  Gila  and  Sah 
River  Meridian,  Arizona,  was  approved 
October  12,  1995.  and  officially  filed 
October  19,  1995. 

These  plats  were  prepared  at  the 
request  of  the  Coronado  National  Forest 
Service. 

A  plat  representing  the  dependent 
resurvey  of  the  Seventh  Auxiliary  Guide 
Meridiaii  East  through  Township  20 
North,  the  south  and  west  boundaries, 
and  a  portion  of  the  subdivisionai  lines 
in  Township  20  North,  Range  28  East, 
Gila  and  Salt  River  Meridian,  Arizona, 
was  approved  November  8,  1995.  and 
officially  filed  November  16,  1995. 

A  plat,  in  6  sheets,  representing  the 
dependent  resurvey  of  the  Fifth 
Standard  Parallel  North  (south 
boundary),  the  west  and  north 
boundaries,  and  subdivisionai  lines  and 
the  subdivision  of  sections  13,  14,  24,  30 
and  36,  the  survey  of  certain  lots,  the 
survey  of  Tracts  37  and  38.  and  a  metes- 
and-bounds  survey  in  section  30, 
Township  21  North.  Range  28  East.  Gila 
and  Salt  River  Meridian.  Arizona,  was 
approved  November  7,  1995.  and 
officially  filed  November  16,  1995. 

A  plat,  in  2  sheets,  representing  the 
dependent  resurvey  of  the  Seventh 
Auxihary  Guide  Meridiem  East  (east 
boundary),  the  west  boundary,  and  a 
portion  of  the  subdivisionai  lines,  and 
the  subdivision  of  section  36,  in 
Township  19  North,  Range  28  East.  Gila 
and  Salt  River  Meridian.  Arizona,  was 
approved  December  11.  1995.  and 
officially  filed  December  21,  1995. 

These  plats  were  prepared  at  the 
request  of  the  Navajo-Hopi  Indian 
Relocation  Committee. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boimdary,  and  a  portion  of  the 
subdivisionai  Unes  and  the  subdivision 
of  section  30.  and  a  metes-and-bounds 
survey  in  section  30,  Township  20 
North,  Range  21  West,  Gila  and  Salt 
River  Meridian,  Arizona,  was  approved 
November  8. 1995.  and  officially  filed 
November  16.  1995. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Yuma  District  Office. 

A  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisionai  lines  in  Township  20 
North.  Range  15  West.  Gila  and  Salt 
River  Meridian,  Arizona,  was  approved 
November  21,  1995.  and  officially  filed 
November  30,  1995. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management. 
Kingman  Resource  Area. 

A  plat  representing  the  dependent 
resiu^ey  of  the  north  boundary  and 


ponicns  of  the  east  and  west  boundaries 
of  the  San  Juan  De  Las  Boquillas  Y 
Nogales  Land  Grant  in  Township  18  and 
19  South.  Range  21  East.  Gila  and  Salt 
River  Meridian.  Arizona,  was  approved 
November  22.  1995.  and  officiaUy  filed 
November  30.  1995. 

A  plat,  in  3  sheets,  representing  the 
dependent  resurvey  of  portions  of  the 
south  and  west  boundaries  and 
subdivisionai  lines,  and  the  subdivision 
uf  certain  sections,  and  certain  metes- 
and-bounds  surveys  in  Township  18 
South,  Range  21  East,  Gila  and  Salt 
River  Meridian,  Arizona,  was  approved 
November  22.  1995.  and  officially  filed 
November  30,  1995. 

A  supplemental  plat,  in  1  sheet, 
showing  amended  lottings  created  by  a 
determination  of  abandonment  of 
mineral  claims  Grand  View,  West  Side 
and  West  Side  Turquoise  in  section  20, 
Township  19  South,  Range  25  East,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
approved  December  13, 1995,  and 
officially  filed  December  21,  1995. 

These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Safford  District  Office. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  tmd  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  16563,  Phoenix,  Arizona 
85011. 

Dennis  K.  McKay, 

Acting  Chief  Cadastral  Surveyor  of  Arizona. 
(FR  Doc.  96-612  Filed  1-18-96;  8:45  am) 
BNJJNQ  CODE  4310-32-M 


iJMU 


[CO-«56-85-1 420-001 
Colorado:  Filing    •  p 


a^r-vey 


January  9, 1996. 

The  plats  of  survey  of  the  following 
described  land  are  officially  filed  in  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  Lakewood,  Colorado, 
effective  10:00  a.m.  on  January  9,  1996. 

The  amended  plat  correcting  the 
bearing  and  distance  on  the  north  half 
mile  of  line  between  sections  20  and  21  - 
and  correcting  the  method  used  and 
bearing  and  distance  fi-om  the  true  point 
for  the  comer  of  sections  16, 17.  20,  and 
21,  to  the  witness  comer  of  sections  16, 
17,  20,  and  21,  in  Township  10  South, 
Range  88  West,  Sixth  Principal 
Meridian,  Colorado,  was  accepted 
November  1,  1995. 

The  notes  describing  the 
remonumentation  of  certain  original 
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comer  points  in  TowTiship  2  North. 
Range  96  West,  of  the  Sixth  Principal 
Meridian,  Colorado,  Group  750.  was 
accepted  November  30,  1995. 

The  plat  representing  a  metes-and- 
bounds  survey  in  certain  sections. 
Township  44  North,  Range  12  West, 
New  Mexico  Principal  Meridian, 
Colorado,  Group  917,  was  accepted 
November  28,  1995. 

The  plat  representing  a  metes-and- 
bounds  survey  in  certain  sections  and 
an  informative  traverse  along  Saltado 
Creek  in  sections  12  and  13,  Township 
43  North,  Range  12  West,  New  Mexico 
Principal  Meridian,  Colorado,  Group 
917,  was  accepted  November  28,  1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  lines,  and  the  subdivision 
of  sections  22  and  27  in  Township  5 
North,  Range  99  West,  Sixth  Principal 
Meridian.  Colorado,  Group  1016,  was 
accepted  December  13,  1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  Unes,  Mineral  Survey  No 
19034,  Vanadis  No.  11  lode  and  Mineral 
Survey  No.  19035,  Leopard  Vanadium 
No.  1  lode,  the  subdivision  of  section 
23,  and  a  metes-and-bounds  survey  in 
section  23,  Township  44  North,  Range 
11  West,  New  Mexico  Principal 
Meridian,  Colorado,  Group  1048,  was 
accepted  November  30,  1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  certain  mineral 
claims  in  section  13,  Township  3  South 
Range  73  West,  Sixth  Principal 
Meridiem,  Colorado,  Group  1052,  was 
accepted  November  24,  1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  lines,  the  subdivision  of 
sections  15  and  16,  and  a  metes-and- 
bounds  survey  in  sections  15  and  16, 
Township  14  South,  Range  95  West, 
Sixth  Principal  Meridian,  Colorado, 
Group  1095,  was  accepted  October  23, 
1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  Unes,  and  the  subdivision 
of  sections  9  and  10,  in  Township  15 
South,  Range  67  West,  Mexico  Principal 
Meridian,  Colorado,  Group  1101   was 
accepted  November  21,  1995. 

The  above  surveys  were  executed  to 
meet  certain  administrative  needs  of 
this  Bureau. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Second 
Standard  Parallel  North,  a  portion  of  the 
subdivisionai  lines,  and  a  portion  of 
Tracts  54,  55,  59  and  60,  Township  9 
North,  Range  87  West,  Sixth  Principal 
Meridian,  Colorado,  Group  1021,  was 
accepted  December  5, 1995. 


The  plat  representing  the  dependent 
resun.'ey  of  a  portion  of  the  east 
boundary,  a  portion  of  the  subdivisionai 
lines,  and  a  of  portion  of  Tract  44, 
Township  9  North,  Range  88  West, 
Sixth  Principal  Meridian,  Colorado, 
Group  1021,  was  accepted  December  5, 
1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisionai  lines,  and  the  subdivision 
of  section  survey  of  section  11, 
Township  10  South.  Range  81  West, 
Sixth  Principal  Meridian,  Colorado, 
Group  1055,  was  accepted  December  5, 
1995. 

The  plat  representing  the  metes-and- 
bounds  survey  of  certain  Tracts  in 
protracted  sections  10  and  11,  in 
unsurveyed  Township  2  South,  Range 
75  West,  Sixth  Principal  Meridian, 
Colorado,  Group  1119,  was  accepted 
December  13,  1995. 

The  above  surveys  were  executed  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service,  Rocky  Mountain 
Region. 

Darryl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Dor  96-606  Filed  1-18-96;  8:45  am) 
BtLUNG  CODE  431ft-JB-^ 


Fish  and  Wildlife  Service 

Solicitation  of  Proposals  toi'  Big  Ga.Tss 
Guide-Outfitter  Areas  or  National 
Wildlife  Refuges  in  Alaska 

AGENCY:  Fish  and  WildUfe  Service, 

Interior 
ACTION:  .Nodce. 

SUMMARY:  Notice  is  hereby  given  that 
the  I'.S  Fish  and  WildUfe  Service  is 
soliciting  proposals  to  conduct 
commercial  big  game  guiding-outfitting 
services  on  three  national  wildlife 
refuges  in  Alaska. 

DATES:  Proposals  accepted  from  date  of 
publication  through  postmarked  date  of 
February  5,  1996.  Hand  deUvered 
proposals  accepted  by  respective  refuge 
manager  until  4:30  p.m.,  Alaska 
Standard  Time,  Thursday,  February  8, 
1996 

FOR  FURTHER  INFORMATION  CONTACT: 
Daryle  R.  Lons.  L.^.  Fish  and  WildUfe 
Service,  1011  East  Tudor  Road, 
Anchorage,  Alaska,  99503;  telephone 
(907)  786-3354  [TTY:  786-3552). 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  WUdlife  Service  is  requesting 
proposals  to  conduct  commercial  big 
game  gniding-outfitting  services  within 
three  use  areas  on  National  Wildlife 
Refuges.  The  offerings  include:  Arctic 
Refuge— ARC15;  Kodiak  Refuge— 
KOD05:  and  Yukon  Delta  Refuge— 


YKD02.  These  offerings  are  for  use  areas 
which  went  unawarded  during  previous 
soUdtations  or  have  become  vacant  after 
being  previously  awarded.  The 
authorized  use  period  of  these  permits 
wiU  be  July  1, 1996,  through  June  30, 
1998. 

A  letter  announcing  these  offerings 
has  recently  been  sent  to  all  State  of 
Alaska  registered  big  game  guide- 
outfitters. 

Copies  of  the  soUcitation  are  available 
to  other  interested  parties  by  calling  or 
writing  to  the  above  telephone  number/ 
address. 

Dated:  December  1,  1995. 
David  B.  Allen, 
Regional  Director. 
(FR  Doc.  96-580  Filed  1-18-96;  8:45  am) 

BILUNQ  COO€  431fr-6»-M 


Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  appUcations. 

The  following  applicants  have 
appUed  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

PRT-809630 

Applicant:  Dr.  Allen  Kurta,  Eastern 
Michigan  University,  Ypsilanti, 
Michigan. 

The  appUcant  requests  a  permit  to 
take  (capture  and  release,  handle,  radio- 
tag)  Indiana  Bats  [Myotis  sodalis)  in 
Michigan.  The  permit  is  sought  for 
activities  proposed  to  document 
presence/absence,  habitat  use,  monitor 
populations,  and  other  research  related 
to  recovery  of  the  species. 

PRT-809890 

Applicant:  Corps  of  Engineers,  St. 
Paul  District,  St.  Paul,  Minnesota. 

The  appUcant  requests  a  permit  to 
take  (capture  and  release)  Higgins'  eye 
pearly  mussels  in  the  Upper  Mississippi 
River,  Minnesota  River,  and  St.  Croix 
River.  The  permit  is  sought  for  the 
purpose  of  estabUshing  presence  or 
absence  of  the  species  at  locations 
proposed  for  Corps  of  Engineers 
projects. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  WildUfe  Service,  Division  of 
Endangered  Species,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  data  of  this  publication. 
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Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  WildUfe 
Service,  Division  of  Endangered 
Species,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/725-3536  x250);  FAX:  (612/725- 
3526). 

Dated:  January  10,  1996. 
fohn  A.  Blankenship, 
Assistant  Regional  Director,  Ecological 
Services,  Region  3,  Fish  and  WildUfe  Service, 
Fort  Snelling,  Minnesota. 
[FR  Doc.  96-568  Filed  1-18-96;  8:45  am) 
BILUNO  COOE  4910-S5-M 


Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
ADDiication  for  an  Incidental  Take 
Permit  From  Brett  Real  Estate, 
Rooinson  Development  Company, 
Incorporated,  Orange  Beach,  Alabama 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  Brett  Real  Estate,  Robinson 
Development  Company,  Incorporated, 
(Apphcant),  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize  for  a  period  of  30  years 
the  incidental  take  of  an  endangered 
species,  the  Alabama  beach  mouse 
[Peromyscus  polionotus  ammobates], 
known  to  occupy  a  22-acre  tract  of  land 
owned  by  the  Applicant  within  the  city 
of  Orange  Beach.  Baldvirin  County, 
Alabama.  The  Application  proposed  to 
construct  a  project  known  as  Phoenix  VI 
and  VII,  which  will  include  two 
fourteen-story  condominium  buildings, 
containing  522  units,  their  associated 
landscaped  grounds  and  parking  areas, 
and  two  dune  walkover  structures 
(Project). 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  requests  to  the  addresses  below. 
This  notice  is  provided  pursuant  to 
Section  10(c)  of  the  Act  and  National 
Environmental  PoUcy  Act  Regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
appbcation,  EA  and  HCP  should  be 
received  on  or  before  February  20,  1996. 


ADDRESSES:  i'erbous  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta.  Georgia.  Persons 
wishing  to  review  the  EA  or  HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jackson,  Mississippi,  Field 
Office.  Requests  must  be  in  writing  to 
properly  process  requests.  Documents 
will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Regional 
Office,  or  the  Field  Office.  Written  data 
or  comments  concerning  the 
application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-809898  in 
such  comments. 

Regional  Permit  Coordinator  (TE),  U.S. 
Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200, 
Atlanta,  Georgia  30345.  (telephone 
404/679-7110.  fax  404/679-7081). 
Field  Supervisor.  U.S.  Fish  and  Wildlife 
Service,  6578  Dogwood  View 
Parkway,  Suite  A,  Jackson. 
Mississippi  39213  (telephone  601/ 
965-4900,  fax  601/965-4340). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Will  McDearman  at  the  above  Jackson, 
Mississippi.  Field  Office. 
SUPPLEMENTARY  INFORMATION:  The 
Alabama  beach  mouse  (ABM). 
Peromyscus  polionotus  ammobates.  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  known 
current  range  of  ABM  extends  from  Fort 
Morgan  eastward  to  the  western 
terminus  of  Alabama  Highway  182, 
including  the  Perdue  Unit  on  the  Bon 
Secour  National  Wildlife  Refuge 
(BSNWR).  The  sand  dune  systems 
inhabited  by  this  species  are  not 
uniform;  several  habitat  types  are 
distinguishable.  The  species  inhabits 
primary  dunes,  interdune  areas, 
secondary  dunes,  and  scrub  dunes.  The 
depth  and  area  of  these  habitats  from 
the  beach  inland  varies.  Population 
surveys  indicate  that  this  subspecies  is 
usually  more  abundant  in  primary 
dunes  that  in  secondary  dunes,  and 
usually  more  abundant  in  secondary 
dunes  than  in  scrub  dunes.  Optimal 
habitat  consists  of  dune  systems  with  all 
dune  types.  Though  fewer  ABM  inhabit 
scrub  dunes,  these  high  dunes  can  serve 
as  refugia  during  devastating  hurricanes 
that  overwash.  flood,  and  destroy  or 
alter  secondary  and  fi^ntal  dunes.  ABM 
surveys  on  the  AppUcant's  property 
reveal  habitat  occupied  by  ABM.  The 
Applicant's  property  contains 
designated  critical  habitat  for  the  ABM. 
Construction  of  the  Project  may  result  in 
the  death  of,  or  injury  to  ABM.  Habitat 


alterations  due  to  condominium 
placement  and  subsequent  human 
habitation  of  the  project  may  reduce 
available  habitat  for  food,  shelter,  and 
reproduction. 

The  EA  considers  the  environmental 
consequences  of  several  alternatives. 
One  action  proposed  is  the  issuance  of 
the  incidental  take  permit  based  upon 
submittal  of  the  HCP  as  proposed.  This 
alternative  provides  for  restrictions  that 
include  placing  no  structures  seaward  of 
the  designated  ABM  critical  habitat, 
establishment  of  several  walkover 
structures  across  designated  critical 
habitat,  a  prohibition  against  housing  or 
keeping  pet  cats,  ABM  competitor 
control  and  monitoring  measures, 
scavenger-proof  garbage  containers, 
restoration  of  dune  systems,  the  creation 
of  educational  and  information 
brochures  on  ABM  conservation,  and 
the  minimization  and  control  of  outdoor 
lighting.  Further,  the  HCP  proposes  to 
provide  an  endowment  of  $60,000  to 
acquire  ABM  habitat  offsite  or  otherwise 
perform  some  other  conservation 
measure  for  the  ABM.  The  HCP 
provides  a  funding  source  for  these 
mitigation  measures.  Another 
alternative  is  consideration  of  a  different 
project  design  that  further  minimizes 
permanent  loss  of  ABM  habitat.  A  third 
alternative  is  no-action,  or  deny  the 
request  for  authorization  to  incidentally 
take  the  ABM. 

Dated:  January  11, 1996. 
Noreen  K.  Clough, 

Regional  Director. 

[FR  Doc.  96-567  Filed  1-18-96;  8:45  am) 

BILUNG  COOE  43ia-6S-P 


National  Park  Service 

Proposed  Collection  of  Information- 
Opportunity  for  Public  Comment 

The  National  Park  Service  Visitor 
Services  Project,  based  on  the 
Cooperative  Park  Studies  Unit  of  the 
University  of  Idaho,  is  proposing  to 
conduct  visitor  studies  at  the  following 
parks  during  FY  96: 


Everglades  National 
Park 

Chiricahua  Natkxial 
Monument/Fort 
Bowie  National  His- 
tonc  Srte  

Death  Vailey  National 
Park 


Est.  #  of 

re- 
sponses 


520 

480 
400 


Burden 
hrs. 


104 

96 
80 


Est  #  of 

re- 
sponses 

Burden 
hrs. 

Great  Falls  Park 
(George  Washing- 
ton Memorial  Park- 
way)   

Martin  Luther  King, 
Jr.  National  Historic 
Site  

400 

400 
400 
800 
400 
520 

80 

80 

Prince  William  Forest 

Park 

Great  Snrxjkey  Moufv 

tains  National  Park 
Chamizal  National 

Memorial  

Coulee  Dam  National 

Recreation  Area  .... 

80 
160 

80 
104 

Annual  Totals  

4.320 

864 

Abstract:  NPS  goal  is  to  learn  visitor 
demographics  and  visitors'  opinions 
about  services  and  facilities  in  these 
parks.  Results  will  be  used  by  managers 
to  improve  services,  protect  resources 
and  better  serve  the  visitors. 

Bureau  Form  Number:  None. 

Burden  Hours:  The  burden  hour 
estimates  are  based  on  12  minutes  to 
complete  each  questionnaire  and  the 
80%  retiuTi  rate  goal. 

Frequency:  7  days  at  each  park. 

Description  of  Respondents:  Visitor 
groups  are  contacted  as  they  enter  the 
park  and  are  given  a  mail-back 
questionnaire  if  they  agree  to  participate 
in  the  survey. 

Estimated  Completion  Time:  12 
minutes. 

Automated  Data  Collection:  At  the 
present  time,  there  is  no  automated  way 
to  gather  this  information,  since  it 
includes  asking  visitors  to  evaluate 
services  and  facilities  that  they  used  in 
the  parks.  The  burden  is  minimized  by 
only  contacting  visitors  during  a  7  day 
period  at  each  park. 

The  National  Park  Service  is  soliciting 
comments  on  the  need  for  gathering  the 
information  in  the  proposed  visitor 
studies  listed  above.  The  NPS  is  also 
asking  for  comments  on  the  practical 
utility  of  the  information  being 
gathered,  the  accuracy  of  the  burden 
hour  estimate,  and  ways  to  minimize 
the  burden  to  visitors  to  these  parks. 
Make  comments  to:  Dr.  Can  E  .Machlis, 
Chief  Social  Scientist,  National  Park 
Service,  Main  Interior  Building.  Room 
3412,  1849  C  Street.  N.W.,  Washington 
D.C.  20240,  phone:  202-208-5.391  or 
208-885-7129;  or  Margaret  Littlejohn, 
Visitor  Services  Project  Coordinator, 
Cooperative  Park  Studies  Unit.  Cqilegp 
of  Forestry,  Wildlife  and  Range 
Sciences,  University  of  Idaho,  Moscow. 


Idaho  83844-1133.  phone:  208-885- 

7863. 

Terry  Tesar. 

Information  Collection  Clearance  Officer. 

[FR  Doc.  96-548  Filed  1-18-96;  8:45  am] 

BILLING  CODE  *3'D-^&Ja 


Concession  Permit 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  permit 
authorizing  continued  operation  of  air 
transportation  services  to  and  from  Isle 
Royale  National  Park  for  the  public  at 
Isle  Royale  National  Park,  Michigan,  for 
a  period  of  approximately  five  (5)  years 
from  date  of  execution  through 
December  31,  2000. 
EFFECTIVE  DATE:  March  19, 1996. 
ADDRESSES:  Interested  partjes  should 
contact  the  Superintendent,  Isle  Royale 
National  Park,  800  East  Lakeshore  Drive, 
Houghton,  Michigan  49931,  to  obtain  a 
copy  of  the  prospectus  describing  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  docimient  will  be 
prepared.  There  is  an  existing 
concessioner  for  this  operation,  but  the 
existing  concessioner  is  not  entitled  to 
a  right  of  preference  in  the  negotiation 
of  a  new  permit.  This  means  that  the 
permit  will  be  awarded  to  the  party 
submitting  the  best  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Superintendent  not  later  than  the 
sixtieth  (60)  day  following  publication 
of  this  notice  to  be  considered  cuid 
evaluated. 

Dated:  December  6.  1995. 
WilUam  W.  Schenk, 
Field  Director,  Midwest  Field  Area. 
[FR  Doc.  96-550  Filed  1-18-96;  8:45  am] 

BILLING  CODE  iJ-5  'C  u 


Concession  Permit 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  Notice. 

SUMMARY:  Public  notice  is  hereby  given 
!i;>it  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  operation  of 
mountain  guide  service,  which  also 
includes  dav  and  overnight  hiking  trips, 


avalanche  seminars,  snow  and  ice 
climbing  schools,  sale  of  mountain 
climbing  and  hiking  merchandise,  and 
rental  of  all  basic  climbing  and  hiking 
equipment,  for  the  public  at  Mount 
Rainier  National  Park  for  a  period  of  five 
years  from  January  1, 1996  through 
December  31,  2001. 

EFFECTIVE  DATE:  March  19,  1996. 

ADDRESSES:  Interested  parties  should 
contact  the  Superintendent,  Mount 
Rainier  National  Park,  Tahoma  Woods, 
Star  Route,  Ashford,  WA  98304,  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 

SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner.  Rainier 
Mountaineering,  Inc.,  has  performed  its 
obligations  to  the  satisfaction  of  the 
Secretary  under  an  existing  contract 
which  expires  by  limitation  of  time  on 
April  30,  1996,  and  therefore  pursuant 
to  the  provisions  of  Section  5  of  the  Act 
of  October  9,  1965  (79  Stat.  969  U.S.C. 
20).  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract  providing 
that  the  existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice. 

Any  offer,  including  that  of  the 
existing  concessioner,  must  be  received 
by  the  Deputy  Field  Director,  National 
Park  Service,  Attention:  Concession 
Program  Management,  Suite  630,  909 
1st  Avenue,  Seattle,  Washington  98104, 
not  later  that  the  sixtieth  (60th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 
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Dated:  October  31,  1995. 
William  C.  Walter*, 
Deputy  Field  Director. 
|FR  Doc.  96-549  Filed  1-18-96;  8:45  ami 

"«        NO  COOC  4310-nMtf 


N^EONATIONAL  TRADE 

COMMISSION 

[Investtgatlons  Nos.  731-TA-732  and  733 
(Final)] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  Romania  and  South  Africa 

AGENCY:  United  States  International 
Trade  Commission. 
action:  Institution  and  scheduling  of 
finai  antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigations  Nos.  731- 
TA-732  and  733  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  §  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United    v 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports  of 
circular  welded  non-alloy  steel  pipe 
from  Romania  and  South  Africa, 
provided  for  in  subheading  7306.30.10 
and  7306.30.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
*   Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
wrww  usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  as  a  result  of  an  affirmative 


preliminary  determination  by  tiie 
Department  of  Commerce  that  imports 
of  circular  welded  non-alloy  steel  pipe 
from  Romania  and  South  Africa  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C. 
§  1673b).  The  investigations  were 
requested  in  a  petition  filed  on  April  26, 
1995,  by  Allied  Tube,  Harvey.  IL; 
ARMCO/Sawhill.  Sharon.  PA;  LTV 
Steel.  Youngstown,  OH;  Sharon  Tube. 
Sharon.  PA;  Laclede  Steel,  St.  Louis, 
MO;  Wheatland  Tube,  CoUingswood, 
NJ;  and  Century  Tube,  Pine  Bluff,  AR. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  21  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  coiMaining^he  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in 
these  investigations,  provided  that  the 
application  is  made  not  later  than  21 
davs  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  April  4,  1996,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
begiiming  at  9:30  a.m.  on  April  17, 
1996.  at  tiie  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  5,  1996. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 


statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  10, 
1996,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f).  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigations  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  April  11,  1996.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  23, 
1996;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  April  23, 
1996.  On  May  14,  1996,  the  Commission 
will  make  available  to  parties  all 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  May  17,  1996, 
but  such  final  comments  must  not 
contain  new  factual  information,  or 
comment  on  information  disclosed  prior 
to  the  filing  of  posthearing  briefs,  and 
must  otherwise  comply  with  section 
207.29  of  the  Commission's  rules.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6. 
207.3,  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 


Authority:  These  investigations  are  being 
conducted  under  authority  of  title  Vll  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.20  of  the 
Conunission's  rules. 

Issued:  January  11, 1996. 

By  Order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc,  96-554  Filed  1-18-96;  8:45  am] 
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Etnyi  Aiconui  to'  Fuel  Use 

Deterrr,, nation  of  the  Base  Quantity  of 

impofis 

AGENCY:  International  Trade 

Commission.  | 

ACTION:  Notice  of  determination. 

SUMMARY:  Section  7  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  as  amended  (19  U.S.C.  2703  note), 
which  concerns  local  feedstock 
requirements  for  fuel  ethyl  alcohol 
imported  by  the  United  States  from  C  F^i 
beneficiary  coiintries.  requires  the 
Commission  to  determine  annually  the 
U.S.  domestic  market  for  fuel  ethyl 
alcohol  during  the  12-month  period 
ending  on  the  preceding  September  30. 
The  domestic  market  estimate  mad.'  h\ 
the  Commission  is  to  be  used  to 
estabhsh  the  "base  quantity"  of  imports 
that  can  be  imported  with  a  zero  percent 
local  feedstock  requirement.  The  base 
quantity  to  be  used  by  the  U.S.  Customs 
Service  in  the  administration  of  th*»  law 
is  the  greater  of  60  million  gallons  or  7 
percent  of  U.S.  consumption  as 
determined  by  the  Commission.  Beyond 
the  base  quantity  of  imports, 
progressively  higher  local  feedstock 
requirements  are  placed  on  imports  of 
fuel  ethyl  alcohol  and  mixtures  from  the 
CBI-beneficiary  countries. 

For  the  12-month  period  ending 
September  30.  1995,  the  Commission 
has  determined  the  level  of  U.S. 
consumption  of  fuel  ethyl  alcohol  to  be 
1.30  billion  gallons.  Seven  percent  of 
this  amount  is  91.0  miUion  gallons 
(these  figures  have  been  rovinded). 
Therefore,  the  base  quantity  for  1996 
should  be  91.0  million  gallons. 
EFFECTIVE  DATE:  Dorpmbp'-  15.  1995. 
COR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jean  Harman  (202)  205-3313  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation  contact  Mr.  Wilham 
Gearhart  of  the  Commission's  Office  of  < 
the  General  Counsel  at  (202)  205-3091. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 


can  t)e  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Background 

For  purposes  of  making 
determinations  of  the  U.S.  market  for 
fuel  ethyl  alcohol  as  required  by  section 
7  of  the  Act.  the  Commission  instituted 
Investigation  No.  332-288,  Ethyl 
Alcohol  for  Fuel  Use:  Determination  of 
the  Base  Quantity  of  Imports,  in  March 
1990.  The  Commission  uses  official 
statistics  of  the  U.S.  Department  of 
Energy  to  make  these  determinations  as 
well  as  the  PIERS  database  of  the 
Journal  of  Commerce  which  is  based  on 
U.S.  export  declarations. 

Section  225  of  the  Customs  and  Trade 
Act  of  1990  (Public  Law  101-382, 
August  20,  1990)  amended  the  original 
language  set  forth  in  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  of  1989.  The  amendment  requires 
the  Commission  to  make  a 
determination  of  the  U.S.  domestic 
market  for  fuel  ethyl  alcohol  for  each 
year  after  1989. 

Usued:  December  18,  1995. 

By  Order  of  the  Commission. 
Donna  R.  Koehnke, 
SfKretary. 
(FR  Doc  96-498  Filed  1-18-96;  8:45  am) 
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[Investigation  No  73 i-t a -724  (Final)] 

Manganese  Metal  «^rcn-  tfre  PeoDle's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines, ^  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),3  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
fi^m  the  People's  Republic  of  China 
(China)  of  manganese  metal,*  provided 


'  The  record  is  denned  in  sec  207.2(0  of  tiie 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR§207.2(n). 

2  Chairman  Peter  S.  Watson  and  Commissioner 
Carol  T.  Crawford  dissenting. 

'The  petition  in  this  investigation  was  filed  prior 
to  the  effective  date  of  the  Uruguay  Round 
Agreements  Act  (URAA).  See  Pub.  L.  103-465.  108 
Stat.  4809  at  §  291.  Therefore,  this  investigation  was 
conducted  pursuant  to  the  substantive  and 
procedural  rules  of  law  that  existed  prior  to  the 
URAA. 

'  For  purposes  of  this  investigation,  manganese 
metal  is  composed  principally  of  manganese,  by 
weight,  but  also  contains  some  impurities  such  as 
carbon,  sulfur,  phosphorous,  iron,  and  silicon. 
Manganese  metal  contains  by  weight  not  less  than 
95  percent  manganese.  All  compositions,  forms, 
and  sizes  of  manganese  metal  are  included  within 
the  scope  of  this  investigation,  including  metal 
flake,  powder,  compressed  powder,  and  fines. 


for  in  subheadings  8111.00.45  and 
8111.00.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  foimd  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  June  13, 1995. 
following  a  prehminary  determination 
by  the  Department  of  Commerce  that 
imports  of  manganese  metal  from  China 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  §  1673b(b)).  Notice  of  the 
institution  pf  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  pubUshing  the 
notice  in  the  Federal  Register  of  July  6. 
1995  (60  FR  35223).  The  hearing  was 
held  in  Washington.  DC,  on  November 
1,  1995,  and  all  persons  who  requested 
the  opportimity  were  permitted  to 
appear  in  person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  December 
15,  1995.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2939  (December  1995),  entitled 
"Manganese  Metal  from  the  People's 
RepubUc  of  China:  Investigation  No. 
731-TA-724  (Final)." 

Issued:  December  18, 1995. 

By  Order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  96-499  Filed  1-18-96;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Settlement  Agreement  and 
Release,  Regarding  Matters  Relating  to 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  Other  Environmental  Statutes 

In  accordance  with  Departmental 
poUcy,  notice  is  hereby  given  that  a 
proposed  Settlement  Agreement  and 
Release  ("Agreement")  in  In  re  Avtex 
Fibers  Front  Roval,  Inc.  ("AFFRI"), 
Bankr.  No.  90-20290  (E.D.  Pa.),  was 
lodged  on  December  11,  1995,  with  the 
United  States  Bankruptcy  Coiirt  for  the 
Eastern  District  of  Pennsylvania.  The 
United  States  has  entered  into  the 
Agreement  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
("EPA"). 
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The  Agreement  provides  for  certain 
textile  spinning  nozzles  ("jets"),  having 
a  precious  metal  content  consisting  of 
approximately  90%  platinum,  to  be 
melted  down,  for  the  precious  metal 
coptent  to  be  sold,  and  for  the  proceeds 
to  be  distributed  to  certain  of  Debtor's 
creditors.  Specifically,  fifty  percent  of 
the  proceeds  of  the  sale  (following 
payments  to  the  metal  refining 
company,  the  Trustee,  and  Trustee's 
counsel)  will  go  to  secured  creditors  and 
approximately  29%  and  21%  of  the  net 
proceeds  will  go  to  the  Commonwealth 
of  Virginia  and  the  United  States, 
respectively  There  are  six  parties  to  the 
Agreement,  which  resolves  two 
contested  motions  and  an  adversary 
action,  and  should  result  in  the  United 
States  recovering  between  $100,000  and 
$250,000  against  its  administrative 
expense  claim  in  the  bankruptcy  action. 
Fiurther.  the  secured  creditors  will 
release  their  liens  on  debtor's  real  estate, 
leaving  EPA  with  the  senior  lien  on  the 
realty,  a  440-acre  parcel. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Agreement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Jxxstice,  Washington,  DC.  20530.  and 
should  refer  to  In  re  Avtex  Fibers  Front 
Royal.  Inc..  DOJ  Ref.  #90-11-3-372. 

The  proposed  Agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1300.  Philadelphia,  PA  19106;  the 
Region  HI  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  DC.  20005.  (202)  624- 
0692.  A  copy  of  the  proposed 
Agreement  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library.  1120  G  Street.  N.W  ,  4th  Floor. 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$18.25  (25  cents  per  page  reproduction 
costs).' payable  to  the  Consent  Decree 
Library. 
Joel  M.  GroM, 

Section  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  96-600  Filed  1-18-96;  8:45  am] 
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Lodging  Consent  Decree  Pursuant  to 
the  Clean  Water  Act;  Bridgeview  Joint 
Venture 

In  accordance  with  Departmental 
Policy,  28  C.F.R.  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Bridgeview  Joint  Venture,  Qv. 
No.  94-C-3184.  (N.D.  Ill),  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois  on  or 
about  December  19.  1995.  This  Consent 
Decree  concerns  a  Complaint  filed  by 
the  United  States  against  several 
defendants  pursuant  to  section  309  of 
the  Clean  Water  Act  ("CWA"),  33  U.S.C. 
1319,  to  obtain  injunctive  relief  and 
impose  civil  penalties  upon  the 
Defendants  for  discharges  of  dredged  or 
fill  material  in  violation  of  CWA  section 
301(a),  33  use.  1311(a).  and  for 
subsequent  violation  of  an  EPA 
Administrative  Order  issued  pursuant  to 
CWA  section  309(a),  33  U.S.C.  1319(a). 

The  Consent  Decree  prohibits 
additional  illegal  discharges  by  the 
Defendants,  requires  either  restoratiop 
of,  or  mitigation  for,  wetland  areas 
buried  under  the  fill,  provides  for 
payment  of  a  civil  penalty  in  the 
amount  of  $170,000.  and  further 
provides  for  a  supplemental 
environmental  project  in  lieu  of 
additional  penalties. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Michael  D.  Rowe,  Esq.,  10th 
Street  and  Constitution  Ave.,  N.W., 
Room  71 15- Main  Bldg.,  Washington, 
DC.  20530,  and  refer  to  United  States  v. 
Bridgeview  Joint  Venture,  DOJ.  Ref.  No. 
90-5-1-1-5009. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court.  219  South 
Dearborn  Street.  Chicago.  Illinois  60604, 
and  at  the  following  additional 
locations:  1)  The  United  States 
Department  of  Justice.  Environmental 
Defense  Section,  9th  Street  & 
Pennsylvania  Ave.,  N.W..  Washington. 
DC  20026  (Contact  Elizabeth  Baxter  at 
(202)  514-9763);  and  2)  United  States 
Environmental  Protection  Agency. 
Region  5,  Office  of  the  Regional  Counsel 
200  West  Adams,  29th  Floor,  Chicago, 
IL  60604  (Contact  Thomas  Martin  at 
(312)886-4273). 
Letitia  ].  Gridiaw, 

Chief.  Environmental  Defense  Section. 
(FR  Doc.  96-456  Filed  1-18-96;  8:45  am] 
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Lodging  of  Cc'^se'"'  Oecs^  p^^^s 
to  the  Clean  Water  A^: 
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In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  Trustees 
for  Alaska  versus  Hickel,  Civ.  No.  A92- 
245  aV  (JKS)  (D.  Alaska),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Alaska  on  December  19. 
1995.  The  proposed  decree  concerns 
violations  of  sections  301  and  404  of  the 
Clean  Water  Act.  33  U.S.C.  1311  and 
1344.  involving  the  discharge  of 
dredged  or  fill  materials  into  the  Copper 
River,  its  tributaries  and  adjacent  ponds 
and  wetlands  by  the  Alaska  Department 
of  Transportation  and  Public  Facilities 
("DOT/PF")  during  1991  road 
construction  along  the  Copper  River 
between  Chitina  and  Cordova.  Alaska. 

The  Consent  Decree  includes  the 
following  terms:  (1)  Restoration  of  areas 
that  suffered  environmental  harm;  (2) 
development  of  a  program  to  educate 
DOT/PF  personnel  about  the 
requirements  of  the  Clean  Water  Act;  (3) 
establishment  of  an  Environmental 
Compliance  Coordinator  or  Consultant 
to  coordinate  Clean  Water  Act 
permitting  issues;  (4)  a  commitment  to 
broadcast  televised  public  service 
announcements  about  the  importance  of 
complying  with  the  Clean  Water  Act;  (5) 
an  admission  that  DOT/PF  violated  the 
Clean  Water  Act;  (6)  an  injimction  from 
further  violations  of  the  Clean  Water 
Act;  and  (7)  a  civil  penalty  totalling 
$600,000.  the  majority  of  which  will  be 
assessed  through  mutually  agreed  upon 
environmental  projects  designed  to 
benefit  the  Copper  River  watershed.  The 
remainder  of  the  civil  penalty  will  be  set 
off  against  liability  of  the  federal 
government  in  a  separate  case.  The 
settlement  makes  it  clear  that  further 
road  work  along  the  Copper  River 
corridor  may  now  proceed,  but  only  in 
compliance  with  federal  laws  and 
regulations,  including  the  Clean  Water 
Act. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Mark  A.  Nitczynski, 
Environmental  Defense  Section.  P.O. 
Box  23986.  Washington.  DC.  20026- 
3986,  and  should  refer  to  Trustees  for 
Alaska  versus  Hickel,  DJ  Reference  No. 
90-5-1-4-336. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  Alaska,  222 
W.  7th  Ave.  No.  9,  Anchorage,  Alaska 


99513;  or.  upon  request  to  Mark  A. 
Nitczynski,  (202)  514-3785.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $ 


UMI 


for  a  copy  of  the  Consent  Decree  with 

attachments. 

Anna  Wolgast, 

Acting  Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
[FR  Doc.  96-599  Filed  1-18-96;  8:45  am] 
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Notice  of  Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
policy.  28  C.F.R.  §  50.7.  notice  is  hereby 
given  that  on  December  15. 1995.  a 
proposed  Consent  Decree  in  United 
States  versus  Niagara  Transformer 
Corporation,  Civil  No.  89-CV-1358.  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  New 
York.  The  proposed  Consent  Decree  will 
settle  the  United  States'  claims  against 
Niagara  Transformer  under  Section  107 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607.  for 
response  costs  and  natural  resource 
damages  incurred  at  the  Wide  Beach 
Development  Superfund  Site  in  Brant, 
New  York. 

Under  the  terms  of  the  Consent 
Decree,  Niagara  Transformer  will  pay  to 
the  United  States  as  reimbursement  of 
response  costs  incurred  a  total  of 
$869,569,  plus  interest,  in  three 
installments  by  March  1,  1997.  Niagara 
Transformer  will  also  pay  to  the  United 
States  for  natural  resource  damages  a 
total  of  $57,974,  plus  interest,  on  the 
same  schedule. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  versus  Niagara 
Transformer  Corporation,  D.O.J.  Ref. 
90-11-3-417. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  II  Office  of  the 
United  States  Environmental  Protection 
Agency.  290  Broadway.  New  York,  NY 
10007,  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005  (202  624-0892). 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Enviromental  Enforcement 
Section  Document  Center.  1120  G 
Street,  N.W.,  4th  Floor.  Washington, 


DC.  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $8.75  (25  cents 
per  page  reproduction  cost)  made 
payable  to  Consent  Decree  Library. 
Bruce  S.  Gelber. 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  96-604  Filed  1-18-96;  8:45  am] 
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No*  ce  c'  L  edging  of  Consent  Decree 

Pu'-suant  '0  -he  Comprehensive 
Envircnrre-ta:  Response, 
Ccmpensat  c-  i^d  Liability  Act  and 

Other  Authorit:es 

In  accordance  with  Departmental 
policy.  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  on  December  21,  1995,  a 
proposed  Consent  Decree  in  United 
States  v.  Occidental  Chemical 
Corporation,  et  al.  (Love  Canal],  Civil 
Action  No.  79-990  (JTC),  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  New  York.  The 
decree  represents  a  settlement  of  claims 
by  the  United  States  against  Occidental 
Chemical  Corporation  (Occidental)  for 
recovery,  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  other  authorities,  of 
costs  and  interest  incurred  in  response 
to  the  release  of  hazardous  substances  at 
the  Love  Canal  Landfill  Site  near 
Niagara  Falls,  New  York. 

Under  the  settlement.  Occidental  will 
reimburse  response  costs  incurred  by 
the  Environmental  Protection  Agency 
Superfund  and  the  Federal  Emergency 
Management  Agency  in  connection  with 
the  relocation  of  Love  Canal  area 
residents.  Site  studies  and  remediation, 
oversight,  litigation  and  other  expenses. 
Occidental  will  pay  $129  million  dollars 
in  four  equal  annual  installments  of 
$32,250,000  commencing  90  days  after 
entry  of  the  Decree,  plus  additional 
interest  on  each  $32,250,000  installment 
calculated  from  August  1,  1995  at  the 
rate  established  by  CERCLA.  Occidental 
will  also  pay  certain  additional 
expenses  of  the  United  States  incurred 
since  August  1,  1995.  Further, 
Occidental  will  pay  $375,000  for  natural 
resource  damages  restoration  and 
assessment,  with  preferential  review 
accorded  a  creek  restoration  project  in 
Niagara  County.  In  addition  to  the 
payments  by  C3ccidental,  the  United 
States  will  contribute  an  additional  $8 
million  to  the  Superfund  and  on  behalf 
of  FEMA  to  resolve  counterclaims  by 
Occidental  against  the  United  States. 


Under  the  partial  consent  decree 
between  the  United  States  and 
Occidental,  which  was  entered  by  the 
Court  on  September  20, 1989, 
Occidental  agreed  to  complete 
remediation  of  Love  Canal  Site  sewers 
and  creeks  and  to  dispose  of  hazardous 
wastes.  The  instant  decree  in  no  way 
alters  those  obligations.  Similarly,  the 
instance  decree  will  not  affect  the  New 
York  State  Consent  Judgment,  which 
was  approved  by  the  Court  on  July  1, 
1994,  under  which  Occidental  agreed  to 
perform  operation  and  maintenance  (O 
&  M)  of  the  remedy.  Finally,  Occidental 
agrees  in  the  proposed  decree  that  the 
United  States  may  independently 
enforce  against  Occidental  the  O  &  M 
obligations  it  accepted  under  the  State 
Consent  Judgment. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Occidental 
Chemical  Corporation,  D.J.  Ref.  90-5-1- 
1-1229.  Commentors  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Western  District  of  New 
York,  Federal  Centre,  138  Delaware 
Avenue,  Buffalo,  New  York  14202  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  maij  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $8.00 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  96-605  Filed  1-18-96;  8:45  am] 

BILUNG  CODE  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  as  provided  in  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  of 
America,  Plaintiff  v.  Tri-State  Mint,  Inc. 
et  al.,  Defendants/Counterclaimants  v. 
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United  States  of  America. 
Counterdefendant,  Qvil  Action  No.  92- 
4032.  was  lodged  on  December  15.  1995. 
with  the  United  States  District  Court  for 
the  District  of  South  Dakota,  Southern 
Division.  The  proposed  consent  decree 
requires  Tri-State  Mint.  Inc..  Tri-State 
Professional  Recovery.  Inc.,  Von  Hoff 
International.  Inc..  and  Robert  Hoff.  the 
former  owners/operators  of  the  Tri-State 
Mint  C  Avenue  site  located  in  Sioux 
Falls,  South  Dakota  ("Site"),  to  pay  the 
United  States  $820,000.00  (plus 
specified  interest  accrued  from  August 
17,  1995,  through  the  date  of  payment) 
in  reimbursement  of  the  United  Slates* 
past  response  costs  inciured  in 
connection  with  the  release  or 
threatened  release  of  hazardous 
substances  at  the  Site.  General 
Properties  Corporation,  one  of  the 
original  defendants  in  this  civil  action, 
was  dismissed  from  this  lawsuit  on  or 
about  November  23.  1993.  and  is  not  a 
party  to  this  Consent  Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
should  refer  to  United  States  of 
America,  Plaintiff  v.  Tri-State  Mint.  Inc. 
et  aJ.,  Defendants/ Counterclaimants  v. 
United  States  of  America, 
Counterdefendant,  DOJ  Ref.  #90-11-3- 
696. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  South 
Dakota.  230  S.  PhiUips  Ave.  #600  57102; 
the  Region  VIII  Office  of  the 
Environmental  Protection  Agency,  999 
18th  Street— Suite  500.  Denver. 
Colorado  80202;  and  at  the  Consent 
Decree  Ubrary.  1120  G  Street  NW..  4th 
Floor.  Washington,  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
pwrson  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  of  the  proposed 
decree  and  attachment,  please  refer  to 
the  referenced  case  and  enclose  a  check 
in  the  amount  of  $5.25  (25  cents  per 
page  reproduction  costs),  for  each  copy. 
The  check  should  be  made  payable  to 
the  Consent  Decree  Library. 
Joel  M.  GroM. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  96-601  Filed  1-18-96;  8:*5  am] 
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Antitrust  Division 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  June 
16,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  The  Frame  Relay 
Forum  ("FRF")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  FRF  are:  PCSI,  San  Diego, 
CA;  Computerm  Corporation, 
Pittsburgh,  PA;  Southern  New  England 
Telephone,  Newhaven,  CT;  DIGI 
International,  Eden  Prairie,  MN; 
ADTRAN,  Huntsville,  AL;  and  US 
Robotics  Corporation,  Skokie,  IL.  New 
auditing  members  are;  Polish  Telecom, 
Warsaw,  POLAND;  and  BRAK  Systems, 
Inc.,  Mississauga,  Ontario.  CANADA. 
Companies  who  are  no  longer  members 
are:  CBIS  and  LightStream. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activities  of  FRF.  Membership  remains 
open,  and  FRF  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  10,  1992,  FRF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  2,  1992  (57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  March  20.  1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  31,  1995  (60  FR  28430). 
CoMtancs  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  96-602  Filed  1-18-96;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Rsa— rch  and  Production 
Act  of  1993— Minnesota  Mining  and 
Manufacturing  Company 

Notice  is  hereby  given  that,  on  June 
21,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Prtxluction  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Minnesota  Mining 
and  Manufacturing  Company  ("3M") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 


General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Minnesota  Mining  and 
Manufacturing  Company,  St.  Paul,  MN; 
and  Lockheed  Aeronautical  Systems 
Company,  a  division  of  Lockheed 
Corporation,  a  Lockheed  Martin 
Company,  Marietta,  GA.  The  nature  and 
purpose  of  the  venture  is  to  develop 
film  products  and  associated  products 
and  techniques  which  can  replace  paint 
on  aircraft  exteriors  in  order  to  preserve 
the  physical  aircraft  integrity  within 
regulatory  constraints  and  within 
feasible  economic  means. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-603  Filed  1-18-96;  8:45  ami 
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Drug  Enforcement  Administration 

(DoclMt  No.  94-41] 

Homayoun  MomayounI,  M.D.; 
Continuation  of  Registration  With 
Restrictions 

On  March  21.  1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Homayoun 
Homayouni,  M.D.,  (Respondent),  of 
Northfield,  New  Jersey,  notifying  him  of 
an  opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  BH0295748, 
under  21  U.S.C.  §  824(a)(4).  and  deny 
any  pending  applications  for  renewal  of 
such  registration  as  a  practitioner  under 
21  U.S.C.  §  823(f),  as  being  inconsistent 
with  the  public  interest.  Specifically, 
the  Order  to  Show  Cause  alleged  that: 

1.  On  at  least  six  occasions  between 
November  1988  and  March  1989  [the 
Respondent)  allegedly  wrote  prescriptions  for 
controlled  substances  to  undercover  officers 
without  a  legitimate  medical  reason  in 
exchange  for  cash  and  failed  to  maintain 
medical  records  of  the  transactions. 

2.  On  April  14,  1989,  the  New  Jersey  State 
Board  of  Medical  Examiners  (Medical  Board) 
temporarily  suspended  [the  Respondent's) 
license  to  practice  medicine  and  surgery 
because  of  the  aforementioned  allegations. 

3.  On  August  9, 1989,  the  Medical  Board 
suspended  [the  Respondent's]  state  medical 
license  for  five  years,  the  first  two  years 
active  and  the  remainder  as  a  p)eriod  of 
probation.  In  addition,  [the  Respondent  wasj 
ordered  to  pay  the  sum  of  $12,145.35  in 


penalties  and  trial  costs,  to  contribute  300 
hours  of  community  service,  and  [to] 
complete  a  mini-residency  in  appropriate 
prescribing  of  Controlled  Dangerous 
Substances. 

4.  On  December  1, 1989,  [the  Respondent 
was]  convicted,  on  a  guilty  plea,  of  one  count 
of  failure  to  keep  records  of  distribution  of 
drugs  (Vicodin,  Hydrocodone  Bitartrate, 
Tylenol)  in  New  Jersey  Superior  Court, 
Atlantic  County,  and  sentenced  to  two  years 
probation,  a  $10,000.00  fine,  and  200  hours 
[of]  community  service. 

5.  On  April  16, 1991,  the  Medical  Board 
reinstated  [the  Resfxjndent's]  state  medical 
license.  Shortly  thereafter,  the  New  Jersey 
State  Department  of  Health,  Division  of 
Alcoholism  and  Drug  Abuse[,l  renewed  [the 
Respondent's]  expired  New  Jersey  Controlled 
Dangerous  Substance  registration. 

On  April  14,  1994,  the  Respondent, 
through  coimsel,  filed  a  timely  request 
for  a  hearing,  and  following  prehearing 
procedures,  a  hearing  was  held  in 
Philadelphia,  Pennsylvania,  on  March 
^  7-8,  1995,  before  Administrative  Law 
Judge  Paul  A.  Tenney.  At  the  hearing, 
both  parties  called  witnesses  to  testify 
and  introduced  docimientary  evidence, 
and  after  the  hearing,  counsel  for  both 
sides  submitted  proposed  findings  of 
fact,  conclusions  of  law  and  argument. 
On  June  5, 1995,  Judge  Tenney  issued 
his  Findings  of  Fact,  Conclusions  of 
Law,  and  Recommended  Ruling, 
recommending  that  the  Deputy 
Administrator  permit  the  Respondent  to 
retain  his  DEA  Certificate  of 
Registration.  Neither  party  filed 
exceptions  to  his  decision,  and  on  July 
17,  1995,  Judge  Tenney  transmitted  the 
record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  §  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  with  noted 
exceptions,  the  opinion  and 
recommended  ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
the  Respondent  is  licensed  to  practice 
medicine  in  New  Jersey.  He  was  bom 
and  educated  in  Iran,  but  he  performed 
his  internship  and  residency  training  in 
the  United  States.  In  late  1987,  the 
Respondent  established  a  private 
practice  in  Atlantic  County,  New  Jersey. 

In  late  1988  and  early  1989,  an 
undercover  investigation  was  initiated 
in  which  an  informant  (Informant) 
working  for  the  Atlantic  Coimty 
Prosecutors  Office  met  with  the 


Respondent  on  November  21,  1988,  and 
on  November  29,  1988.  At  these  two 
meetings,  the  Respondent  provided  the 
Informant  with  prescriptions  for 
controlled  substances,  including 
Tylenol  No.  3,  Valium,  and  Vicodin, 
and  at  each  visit,  the  Informant  paid  the 
Respondent  $50.00  for  the  prescriptions. 
The  Informant  tape  recorded  these 
transactions,  and  Judge  Tenney 
admitted  transcripts  of  these  recordings 
into  evidence.  At  each  meeting,  no 
medical  examination  was  conducted, 
and  the  Informant  presented  no  medical 
symptomror  complaints.  At  the 
November  29,  1988  meeting,  the 
Respondent  told  the  Informant,  "don't 
come  too  frequent,  it  makes  it 
suspicious."  (Emphasis  added).  The 
parties  stipulated  that  Valium,  a  brand 
name  for  diazepam,  is  a  Schedule  IV 
controlled  substance  pursuant  to  21 
C.F.R.  §  1308.14(c).  Tylenol  No.  3  is  a 
Schedule  III  controlled  substance 
pursuant  to  21  C.F.R.  §  1308.13,  and 
Vicodin  is  a  brand  name  for  a  product 
containing  hydrocodone  bitartrate, 
which  is  a  Schedule  III  controlled 
substance  pursuant  to  21  C.F.R.  § 
1308.13(e). 

On  December  5,  1988,  the  Respondent 
met  wdth  an  investigator,  (Investigator), 
who  had  identified  herself  as  a  friend  of 
the  Informant.  The  Investigator 
requested  a  prescription  for  Fiorinal,  a 
Schedule  III  controlled  substance 
pursuant  to  21  C.F.R.  §  1308.13.  During 
her  conversation  with  the  Respondent, 
the  Investigator  twice  denied  that  she 
suffered  from  headaches.  However,  the 
Respondent  wrote  a  prescription  for 
Fiorinal,  and  she  paid  him  $50.00  for 
the  prescription.  On  December  16,  1988, 
the  Investigator  unsuccessfully  tried  to 
obtain  a  prescription  from  the 
Respondent  for  Vicodin  for  the 
Informant,  and  Dilaudid  for  herself. 
However,  the  Respondent  did  give  her 
a  prescription  for  Fiorinal,  writing  on 
the  prescription  that  the  medication  was 
"for  migraine  headache  only." 

On  January  12,  1989,  the  Investigator, 
accompanied  by  a  Sergeant  from  her 
office,  visited  the  Respondent,  and  he 
issued  prescriptions  for  Fiorinal  for  the 
Investigator,  and  diazepam,  a  Schedule 
IV  controlled  substance  pursuant  to  21 
C.F.R.  §  1308.14(c),  for  the  Sergeant. 
They  paid  the  Respondent  $100.00.  The 
Respondent  questioned  the  Sergeant  as 
to  whether  she  had  made  any  "suicide 
attempts  or  anything."  the  Sergeant 
responded  "(n]o."  However,  the 
Respondent  took  no  further  medical 
histor\  nor  performed  any  medical 
examination.  On  January  24, 1989,  the 
Sergeant  again  met  with  the 
Respondent,  and  she  did  not  inform  him 
of  any  symptoms  necessitating 


medication.  However,  the  Respondent 
gave  her  a  prescription  for  Fiorinal  and 
diazepam.  On  March  2,  1989,  both  the 
Investigator  and  the  Sergeant  returned 
to  the  Respondent's  office,  and  he  asked 
the  Investigator  whether  she  had  any 
headaches,  to  which  she  repUed  "No." 
The  Respondent  continued  to  question 
why  she  wanted  a  prescription  for 
Fiorinal,  and  the  Investigator  stated  that 
it  "relaxed"  her.  The  Respondent 
explained  that  he  wanted  to  change  the 
Investigator's  medication,  stating:  "Yea, 
let  me  change  a  little  the  category  of  the 
medication  so  you  don't  get  caught  and 
you  don't  get  questioned  and  eh,  it 
would  be  better  for  me,  as  well." 
(Emphasis  added).  He  then  changed  her 
prescription  to  Xanax,  a  Schedule  IV 
controlled  substance  pursuant  to  21 
C.F.R.  §  1308.14(c),  and  he  changed  the 
Sergeant's  prescription  to  Tranxene. 
also  a  Schedule  IV  controlled  substance. 

On  the  same  day,  after  that 
transaction,  a  search  warrant  was 
executed  by  a  Captain  of  the  Atlantic 
County  Prosecutors  Office,  and  he 
recovered  from  the  Respondent's  wallet 
the  $100.00  paid  by  the  Investigator  and 
the  Sergeant  for  their  prescriptions. 
Although  the  officers  searched  for 
patient  records  pertaining  to  the 
Investigator  and  the  Sergeant,  none  were 
found. 

At  the  hearing  before  Judge  Tenney, 
the  Respondent  asserted  that  the 
Informant  had  "fooled"  him,  and  that  he 
had  not  suspected  anything  illicit  in  his 
motives  for  wanting  controlled 
substances.  The  Respondent  also 
testified  that  the  Informant  had  told  him 
that  the  Investigator  suffered  fi-om 
migraine  headaches,  and  that  she 
usually  took  Fiorinal  for  relief.  He 
denied  hearing  the  Investigator's 
negative  response  to  his  question 
concerning  migraine  headaches, 
asserting  instead  that  he  thought  she 
had  said  "yes"  to  his  headache 
question.  In  his  opinion,  Judge  Tenney 
noted  that  "From  a  cultural  standpoint, 
(the  Respondent]  was  somewhat 
unfamiliar  v«th  the  presence  and  habits 
of  drug-abusers  in  the  United  States  of 
America  in  1988-89.  He  also  has  some 
problems  with  the  English  language." 

On  March  15,  1989,  the  Attorney 
General  of  New  Jersey  filed  with  the 
New  Jersey  State  Board  of  Medical 
Examiners  (Medical  Board)  an 
application  for  a  temporary  suspension 
of  the  Respondent's  license  to  practice 
medicine.  He  also  filed  a  Verified 
Complaint  and  AppUcation  (Complaint) 
which  listed  various  charges  against  the 
Respondent  based  on  allegations  that  he 
had  issued  prescriptions  between 
December  of  1988  and  March  of  1989  to 
imdercover  officers  without  adequate 
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examination  or  medical  justiBcation, 
and  without  maintaining  any  medical 
records.  In  April  of  1989.  the  Medical 
Board  issued  an  order  temporarily 
suspending  the  Respondent's  medical 
license  pending  a  State  administrative 
hearing  on  the  Complaint.  In  that  Order, 
the  Medical  Board  wrote: 

The  Board  has  undertaken  to  review  the 
evidence,  particularly  the  transcripts  of  the 
visits  by  the  undercover  investiRators.  The 
Board  finds  sufficient  indicia  to  conclude 
that  these  Five  visits  amount  to  nothing  more 
than  commerciai  transactions,  exchanging 
fifty  dollars  for  each  of  the  eight  subsUoces 
prescribed.  From  the  start,  it  would  seem 
apparent  that  the  doctors  knew  or  should 
have  known  that  the  patient  [Investigatorl 
presented  no  symptomology  which  would 
warrant  the  issuance  of  a  prescription  for 
Fiorinal.         .  Their  visit  together  is  totally 
devoid  of  any  medical  information.  .  .  .His 
first  interaction  with  patient  ISergeantj  was 
similarly  devoid  of  any  effort  to  elicit  from 
her  any  medical  symptomology  which  might 
explain  her  desire  to  obtain  medication.  His 
willingness  to  give  patient  ISergeant)  a 
prescription  for  two  medications  when  he 
knew  that  the  Fiorinal  was  intended  for  use 
by  patient  Ilnvesfigatorl.  is  further  evidence 
of  his  willingness  to  use  his  licensure 
privileges  in  exchange  for  money.  .  .  .  In  the 
Board's  view,  the  cash  transactions 
represented  by  the  eight  counts  of  the 
Complaint  have  all  the  trappings  of  a  "drug 
deal." 

Out  review  of  these  facts,  coupled  with  the 
doctor's  post  arrest  interview,  his 
acknowledgement  of  the  authenticity  of  the 
prescriptions  and  his  failure  to  have  created 
a  treatment  record  with  regard  to  these 
patients,  leads  us  to  the  inescapable 
conclusion  that  the  doctor  has  failed  to 
exercise  sufficient  judgment  so  that  we  can 
trust  his  ability  to  render  safe  medical  care 
to  his  patients. 
(Emphasis  added) 

Prior  to  a  State  administrative  hearing 
on  the  allegations  contained  in  the 
Complaint,  the  Respondent  indicated 
his  willingness  to  plead  "no  contest" 
and  to  seek  resolution  of  the  matter 
through  a  consensual  agreement.  The 
Board  agreed,  issuing  an  Order  on 
August  9.  1989.  which  contained  the 
following  mutually  agreed  upon 
conditions:  suspension  of  the 
Respondent's  medical  license  for  five 
years — two  years'  active  and  total 
suspension,  and  three  years  of 
probation,  provided  the  Respondent 
complies  with  stated  conditions: 
payment  of  a  fine  and  costs  totalling 
$12,145.35;  contribution  of  300  hours  of 
commimity  service;  successful 
completion  of  a  mini-residency  course 
on  the  appropriate  procedures  for 
prescribing  controlled  dangerous 
substances;  and  attendance  at  a  status 
conference  prior  to  reinstatement  of  his 
license,  so  that  the  Respondent  can 
demonstrate  his  "capacity  and 


competence  to  re-enter  the  practice  of 
medicine  and  surgery  and  his 
familiarity  with  and  understanding  of 
the  laws  and  rules  specifically 
applicable  to  licensees  of  this  Board." 

On  October  12,  1989.  as  part  of  a  plea 
bargain,  the  Respondent  pled  guilty  in 
State  court  to  a  New  Jersey  controlled 
dangerous  substances  record-keeping 
violation.  He  was  sentenced  to  two 
years'  probation.  200  hours  of 
community  service,  and  a  fine  of 
$10,000.00. 

As  of  April  16,  1994.  the 
Respondent's  medical  license  was 
restored  without  limitation.  By  letter, 
the  Executive  Director  of  the  Medical 
Board  wrote:  "According  to  Board 
records,  after  the  conclusion  of  the 
active  period  of  suspension,  [the 
Respondent)  resumed  medical  practice 
under  the  probationary  period,  and  all 
provisions  of  the  Order  have  been 
satisfactorily  completed."  Therefore,  the 
Board  deemed  the  Respondent 
"eligible"  to  be  a  DEA  registrant,  while 
acknowledging  that  "the  granting  of  that 
privilege  (rested)  solely  within  the 
authority  of  the  [DEA]."  Further,  the 
parties  stipulated,  and  testimony  was 
received  at  the  hearing  before  judge 
Tenney,  that  since  1989.  the  DEA  had 
conducted  no  further  investigations,  had 
no  knowledge  of  any  future  allegations 
regarding  the  Respondent  and  his 
handling  of  controlled  substances,  and 
knew  of  no  further  investigations  or 
allegations  by  the  Atlantic  County's 
Prosecutor's  Office  of  misconduct 
pertaining  to  the  Respondent's  practice. 
Also,  no  complaints  or  malpractice  suits 
had  been  filed  against  the  Respondent 
concerning  the  quality  of  his  medical 
services.  The  record  also  contains 
numerous  written  documents  from 
individuals,  including  colleagues  and 
patients,  writing  to  support  the 
Respondent's  application  and  to  attest 
to  the  fact  that  he  is  a  caring  and 
compassionate  physician. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4).  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  pubhc  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  will 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 


(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  fisctors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwarz.  Jr.,  M.D.,  Docket  No. 
88-42.  54  Fed.  Reg.  16.422  (1989). 

In  this  case,  all  five  factors  are 
relevant  in  determining  whether  the 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  As  to  factor  one. 
"recommendation  of  the  appropriate 
State  licensing  board,"  the  Medical 
Board  issued  a  temporary  suspension  of 
the  Respondent's  medical  license  within 
weeks  of  his  arrest  in  March  of  1989. 
Further,  the  Medical  Board  ultimately 
suspended  the  Respondent's  medical 
license  for  two  years  and  placed  it  in  a 
probationary  status  subject  to  ordered 
conditions.  However,  on  April  16,  1994. 
the  Respondent's  medical  license  was 
restored  without  restrictions,  and 
evidence  was  presented  to  show  that  the 
Respondent  comphed  with  all  ordered 
conditions,  to  include  the  successful 
completion  of  a  mini-residency  course 
dealing  with  the  procedures  to  follow 
for  the  appropriate  prescribing  of 
controlled  dangerous  substances.  The 
Medical  Board  also  wrote  that  it  deemed 
the  Respondent  "eligible"  to  be  a  DEA 
registrant.  Judge  Tenney  also  noted  that 
"if  is  clear  that  the  'recommendation  of 
the  appropriate  State  licensing  board  or 
professional  disciplinary  authority' 
strongly  favors  the  Respondent.  .  .  . 
Thus,  the  State  of  New  Jersey  no  longer 
believes  that  the  Respondent  is  a  danger 
to  the  public." 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  .  .  . 
controlled  substances,"  the  Deputy 
Administrator  agrees  with  Judge 
Tenney's  conclusion  that  "[bjased  on 
the  evidence  presented  at  the  hearing, 
there  can  be  no  doubt  that  the 
Respondent's  practice  of  dispensing 
controlled  substances  to  the  imder  cover 
officers  was  woefully  inadequate.  He 
dispensed  controlled  substances  absent 
appropriate  indications  that  the 
substances  were  medically  necessary, 
and  he  failed  to  document  the 
dispensation."  Further,  the  observations 
by  the  Medical  Board,  that  the 
Respondent's  conduct  in  1988  and  1989 
was  analogous  to  "commercial 
transactions"  or  a  "drug  deal,"  were 
substantiated  by  the  transcripts  of  the 
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individual  interactions  between  the 
Respondent,  the  Informant,  the 
Investigator,  and  the  Sergeant.  The 
Deputy  Administrator  agrees  with  Judge 
Tenney's  conclusion,  that 
"notwithstanding  any  evidence  that 
tends  to  favor  the  Respondent,  a 
preponderance  of  the  evidence  supports 
the  conclusion  that  the  Respondent 
knowingly  dispensed  controlled 
substances  for  illegitimate  purposes." 

However,  the  evidence  aiso  shows 
that  since  the  Respondent's 
probationary  reinstatement  of  his 
medical  license  in  April  of  1991,  no 
investigations  or  allegations  have  been 
raised  concerning  the  Respondent's 
dispensing  of  controlled  substances. 
Further,  the  evidence  supports  a 
conclusion  that  the  Respondent  has  also 
completed  remedial  training  relevant  to 
his  handling  of  controlled  substances. 
Again,  the  Deputy  Administrator  agrees 
with  Judge  Tenney's  conclusion  that 
"the  Respondent's  illicit  behavior  in 
1988-89  is  minimized  by  his  conduct 
since  that  time." 

As  to  factor  three,  the  Respondent's 
"conviction  record  under  Federal  or 
State  laws  relating  to  .   .  .  dispensing  of 
controlled  substances,"  the  evidence 
demonstrates  that  the  Respondent  pled 
guilty  on  October  12.  1989.  to  a  New 
Jersey  controlled  dangerous  substances 
record-keeping  violation,  and  he  was 
sentenced  to  two  years'  probation,  200 
hours  of  community  service,  and  a 
monetary  fine.  The  Respondent's 
"conviction  record"  is  thus  relevant  in 
determining  the  public's  interest  in  his 
continued  registration  with  the  DEA. 

As  to  factor  four,  the  Respondent's 
"(cjompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances."  the  Government 
argued  that  the  Respondent  violated 
State  law  in  his  dispensing  activities  in 
1988  and  1989.  as  found  by  the  Medical 
Board.  However,  Judge  Tenney  noted 
that  the  Government  "(did)  not 
reference,  or  provide  the  text  of,  any 
specific  statutes  with  which  the 
Respondent  allegedly  failed  to  comply, 
nor  does  it  point  to  any  State  entity's 
finding  that  the  Respondent  violated 
any  laws  other  than  the  record-keeping 
provision  discussed  under  factor  (3)"  as 
pertaining  to  his  State  conviction.  Thus, 
the  Deputy  Administrator  agrees  with 
Judge  "Tenney's  conclusion  that  factor 
four  is  of  limited  significance  given  the 
evidence  of  record. 

As  to  factor  five,  "[sjuch  other 
conduct  which  may  threaten  the  public 
health  or  safety,"  the  Deputy 
Administrator  finds  relevant  an 
observation  made  by  Judge  Tenney  that 
the  DEA  took  no  action  against  the 
Respondent's  registration  while  he  was 


actively  suspended  from  practicing 
medicine  by  the  New  Jersey  Medical 
Board.  Further,  he  noted  that  "(tjhe 
delay  from  April  of  1991  until  March  of 
1994,  however,  tends  to  suggest,  albeit 
slightly,  that  the  DEA  did  not  consider 
the  Respondent  to  be  a  serious  threat  to 
the  public  health  and  safety." 

Further,  the  Government  argues  that 
the  Respondent  remains  "unable  or 
imwrilling  to  understand  or  admit  the 
true  nature  of  the  activities  for  which 
the  government  issued  a  show  cause 
[order]."  Judge  Tenney  noted  that,  based 
upon  the  Respondent's  testimony  before 
him,  "[t]here  is  little  doubt  that  the 
Respondent  is  still  under  the  illusion 
that  he  was  an  innocent  participant  in 
the  1988-89  undercover  transactions." 
However,  the  evidence  supports  a 
contrary  finding,  for  the  transcripts  of 
the  exchanges  between  the  Respomient 
and  the  undercover  investigators  clearly 
show  that  the  Respondent  was  aware 
that  he  was  prescribing  controlled 
substances  for  illegitimate  purposes. 
Significant  was  the  Respondent's 
change  of  controlled  substances 
prescribed  to  the  Investigator  and  the 
Sergeant,  and  his  statement,  "Yea,  let 
me  change  a  little  the  category  of  the 
medication  so  you  don't  get  caught  and 
you  don't  get  questioned  and  eh,  it 
would  be  better  for  me,  as  well."  No 
mention  was  made  of  a  legitimate 
medical  purpose  for  prescribing 
controlled  substances  in  this  instance  or 
to  substantiate  the  change  in  medication 
prescribed.  Such  evidence  makes  the 
Respondent's  contention  that  he  was  an 
innocent  "fooled"  by  the  assertions  of 
his  patients  incredible. 

However,  the  Deputy  Administrator 
also  finds  compelling  Judge  Tenney's 
observations  concerning  the 
Responaant's  credible  remorse  for  his 
misconduct.  He  wrote  that  the 
Respondent,  an  Iranian  by  birth,  was  "a 
proud  man,  who  sincerely  [was] 
ashamed  of  his  conduct,  even  though 
his  pride  apparently  contribute(d]  to  his 
inability  to  be  completely  candid 
regarding  that  conduct."  Furthermore, 
the  Respondent  also  provided  extensive 
evidence  from  colleagues  and  patients 
of  his  caring  and  compassionate 
treatment  of  his  patients.  Also,  the 
record  contains  no  evidence  of  any 
investigation  or  allegations  of 
misconduct  regarding  the  Respondent's 
medical  practices  since  1989. 

In  analyzing  this  diverse  evidence 
rple\  ant  to  the  Respondent's  likely 
future  conduct  and  the  public  interest, 
Judge  Tenney  emphasized  the  unique 
nature  of  this  case.  Specifically,  he 
noted  that  in  previous  cases,  when  a 
respondent  had  failed  to  admit  to  the 
full  extent  nf  his  involvement  in 


documented  misconduct  involving 
controlled  substances,  Judge  Teimey 
had  then  discounted  the  testimony  of 
that  respondent  and  doubted  such  a 
respondent's  commitment  to 
compliance  with  the  Controlled 
Substances  Act  in  future  practice.  See, 
e.g..  Prince  George  Daniels,  D.D.S.. 
Docket  No.  94-23,  60  Fed.  Reg.  62,884 
(1995);  Albert  L  Pulliam.  M.D.,  Docket 
No.  94-11,  60  Fed.  Reg,  54,513  (1995). 
Here,  however,  Judge  Tenney  found  that 
the  weight  of  the  evidence  favored  the 
continued  registration  of  this 
Respondent  because  of  the  unique 
circumstances  of  his  case. 

The  Deputy  Administrator,  in 
considering  all  the  evidence  and  the 
submission  of  the  parties,  agrees  with 
Judge  Tenney  and  concludes  that  the 
Respondent's  DEA  Certificate  of 
Registration  should  not  be  revoked  at 
this  time.  However,  he  also  finds  that 
the  imposition  of  certain  restrictions 
upon  the  Respondent's  continued 
registration  will  "allow  the  Respondent 
to  demonstrate  that  he  can  responsibly 
handle  controlled  substances  in  his 
medical  practice,  yet  simultaneously 
protect  the  public  by  providing  a 
mechanism  for  rapid  detection  of  any 
improper  activity  related  to  controlled 
substances."  Steven  M.  Gardner,  M.D., 
Docket  No.  85-26,  51  Fed.  Reg.  12,576 
(1986).  Specifically,  the  Respondent  is 
to  maintain  a  log  of  all  controlled 
substance  prescriptions  issued  or 
authorized  by  him  for  a  period  of  two 
years  from  the  date  of  this  Order's 
publication  in  the  Federal  Register.  He 
is  also  to  provide  a  copy  of  this  log  on 
a  quarterly  basis  to  the  Special  Agent  in 
Charge  of  the  DEA  Newark  Field 
Division,  or  his  designee,  and  this 
individual,  consistent  with  this  Order, 
will  determine  specific  data  to  be 
recorded  on  this  log.  Therefore,  the 
Deputy  Administrator  finds  that  the 
public  interest  is  best  served  by 
continuing  the  Respondent's  DEA 
Certificate  of  Registration  subject  to 
compliance  with  the  above  enimierated 
requirements. 

Accordingly,  the  Deputy 
Administrator  of  the  Cirug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  Certificate  of 
Registration  BH0295748,  issued  to 
Homayoun  Homayouni,  M.D..  be 
continued,  and  any  p>ending 
applications  be  granted,  with  the  above 
restrictions.  This  order  is  effective  upon 
publication  in  the  Federal  Register. 
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Dated:  |«Duary  4.  1996. 
Stiphn  H.  Graana. 
Deputy  Administnlor. 
[FR  Doc.  96-»65  Filed  1-18-96.  8:45  am] 
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^(Hief*   Bw"^"ii-i  of  Investlqatlon 

ON  A  Advisory  Qo^ia  Me«jung 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  fDAB)  will  meet  on  February  1, 
1996.  from  9  am  imtil  5  pm  at  The 
Crystal  City  Marriott.  Potomac 
Ballroom,  1999  lefferson  [)avis 
Highway.  Arlington.  Virginia  22202.  All 
attendees  will  be  admitted  only  after 
displaying  personal  identification 
which  beaurs  a  photograph  of  the 
attendee. 

The  DAB'S  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quality  assurance  to  the  Director  of  the 
FBI,  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  sp>ecify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  applied  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  occurrence  of  DNA  profiles 
calculated  from  pertinent  population 
database(s);  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  account  of  relevant 
privacy,  law  enforcement  and  technical 
issues;  and.  To  make  recommendations 
for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  topics  to  be  discussed  at  this 
meeting  include:  a  review  of  minutes 
from  the  September  1995  meeting;  a 
discussion  and  adoption  of  DAB  by- 
laws: a  review  and  discussion  of  DNA 
standards-related  issues;  a  discussion  of 
population  statistics  issues;  a 
presentation  by  the  American  Board  of 
Criminalistics;  a  presentation 
concerning  the  NI]-solicited  DNA 
proficiency  testing  study;  and  a 
discussion  of  topics  for  the  next  DNA 
Advisory  Board  meebng. 

The  meeting  is  open  to  the  public  on 
a  first-come,  first  seated  basis.  Anyone 
wishing  to  address  the  DAB  must  notify 
the  Designated  Federal  Employee  (DFE) 
in  writing  at  least  twenty- four  hours 
Iwfore  the  DAB  meets.  The  notification 


must  mclude  the  requestor  s  name, 
organizational  affiliation,  a  short 
statement  describing  the  topic  to  be 
addressed,  and  the  amount  of  time 
requested.  Oral  statements  to  the  DAB 
will  be  limited  to  five  minutes  and 
limited  to  subject  matter  directly  related 
to  the  DABs  agenda,  unless  otherwise 
permitted  by  the  Chairman. 

Any  member  of  the  public  may  file  a 
written  statement  for  the  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each 
DAB  member  for  their  consideration 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type- written  on  QW 
X  11"  xerographic  weight  paper,  one 
side  only,  and  bound  only  by  a  paper 
cUp  (not  stapled).  All  pages  must  be 
numbered.  Statements  should  include 
the  Name.  Organizational  Affiliation, 
Address,  and  Telephone  number  of  the 
author(s).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  unless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  Under  this 
circumstance,  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  may  be  addressed  to  the 
DFE,  Dr.  Randall  S.  Murch,  Chief, 
Scientific  Analysis  Section,  Laboratory 
Division,  Tenth  Street  Northwest, 
Washington,  D.  C.  20535,  (202)  324- 
4416,  FAX  (202)  324-1462. 

Dated:  January  11,  1996. 
Randall  S.  March, 

Chief.  Scientific  Analysis  Section,  Federal 

Bureau  of  Investigation. 

[FR  Doc.  96-634  Filed  1-18-96;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

National  Skill  Standards  Board;  Notice 
of  Open  Meeting 

agency:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  re-scheduled  open 
meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  Goals  2000:  Educate 
America  Act  of  1994,  Title  V,  Pub.  L. 
103-227.  The  28-member  National  Skill 
Standards  Board  will  serve  as  a  catalyst 
and  be  responsible  for  the  development 
and  implementation  of  a  national 
system  of  voluntary  skill  standards  and 


certification  through  voluntary 
partnerships  which  have  the  full  and 
balanced  participation  of  business, 
industry,  labor,  education  and  other  key 
groups. 

TME  AND  PtJ^CE:  The  meeting  will  be 
held  from  8  a.m.  to  approximately  4:30 
p.m.  on  Thursday.  February  22,  1996,  in 
the  Dolly  Madison  Ballroom,  2nd  Floor 
of  the  Madison  Hotel  at  15th  &  M  Streets 
N.W..  Washington,  D.C. 
AGENDA:  The  agenda  for  the  Board 
Meeting  v«rill  include  presentations  on 
Existing  Occupational  Classification 
Systems,  and  Education  and  Employer 
collaboration  with  the  National  Skill 
Standards  Board. 

PU8UC  PARTiaPATTON:  The  meeting  from 
8  a.m.  to  4:30  p.m.,  is  open  to  the 
public.  Seating  is  limited  and  will  be 
available  on  a  first -come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  Claire  Grenewald  at  (202)  254- 
8628,  if  special  accommodations  are 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Grenewald  at  (202)  254-8628. 

Signed  at  Washington,  D.C,  this  11th  day 
of  January,  1996. 
Judy  Gray, 

Executive  Director.  National  Skill  Standards 
Board. 
(FR  Doc.  96-577  Filed  1-18-96;  8:45  am] 
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Bureau  of  Lat>c'-  Statistics 

Proposed  '"♦or^atit  "  Collection 
Reques-  S--Drn,Ttec  '   '  Public 
Comr'-e'''  a'-'^ci  Hecc""  ■■n.ef^Jat!C:'-s 
Consu-Tief  P'.ce  ..naex  Com.rnoaslies 
and  Services  Survey 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "Consumer  Price  Index 
Commodities  and  Services  Survey." 


A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  19,  1996. 
ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  NE..  Washington  DC  20212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kurz  on  202—606-7628  (this  is  not 
a  toll  free  number). 

SUPPlEMENTABv  ■NfORMA'iON: 
L  Background 

Federal  law  requires  BLS,  under  the 
direction  of  the  Secretary  of  Labor,  to 
collect,  collate,  and  report  full  and 
complete  statistics  of  the  conditions  of 
labor  and  the  products  and  distribution 
of  the  products  of  the  same.  The 
Consumer  Price  Index  (CPI)  is  one  of 
these  statistics,  and  the  collection  of 
data  from  a  wide  spectrum  of  retail 
establishments  and  government 
agencies  is  essential  for  the  timely  and 
accurate  calculation  of  the  Commodities 
and  Services  component  of  the  CPI. 

The  CPI  is  the  only  index  compiled  by 
the  U.S.  Government  that  is  designed  to 
measure  changes  in  the  purchasing 
power  of  the  urban  consumer's  dollar. 
The  CPI  is  a  measure  of  the  average 
change  in  prices  paid  by  urban 
consumers  for  a  fixed  market  basket  of 
goods  and  services. 

The  CPI  is  used  most  widely  as  a 
measure  of  inflation,  and  serves  as  an 
indicator  of  the  effectiveness  of 
government  economic  policy.  It  is  also 
used  as  a  deflator  of  other  economic 
series,  that  is,  to  adjust  other  series  for 
price  changes  and  to  translate  these 
series  into  inflation-free  dollars.  A  third 
major  use  of  the  CPI  is  to  adjust  income 
payments.  About  2.8  million  workers 
are  covered  by  collective  bargaining 
contracts  which  provide  for  increases  in 
wage  rates  based  on  increases  in  the 
CPI. 

II.  Current  Actions 

The  continuation  of  the  collection  of 
prices  for  the  CPI  is  essential  since  the 
CPI  is  the  nation's  rhief  source  of 
information  on  retail  price  changes.  If 
the  information  on  prices  of 
commodities  and  services  were  not 
collected.  Federal  fiscal  and  monetary 
polices  would  be  hampered  due  to  the 
lack  of  information  on  price  changes  in 
a  major  sector  of  the  U.S.  economy,  and 
estimates  of  the  real  value  of  the  Gross 
Domestic  Product  (GDP)  could  not  be 
made.  The  consequences  for  both  the 


Federal  and  pn\  ate  sectors  would  be 
farreachmp  and  would  have  serious 
repercussions  of  Federal  government 
policy  and  institutions. 

The  transient  increase  in  the  number 
of  respondents  is  due  to  recurrent 
replacement  in  item  and  geographic 
sampling  With  the  1998  CPI  revision, 
substantial  changes  are  being  made  to 
the  CPI  item  classification  structure. 
New  pricing  areas  will  be  sampled  to 
support  this  new  item  structure  and  the 
overlapping  geographic  areas  will  have 
new  samples  drawn  wherever  it  is 
necessary  in  order  to  support  this  new 
structure. 

Currently,  data  for  the  CPI  are 
collected  by  CPI  field  staff  in  assigned 
retail  outlets.  The  field  staff  record  the 
data  on  schedules  and  mail  the  data  to 
Washington,  D.C.  for  processing.  A  key 
element  in  the  1998  CPI  revision  is  the 
conversion  of  all  data  collection  and 
transmission  to  electronic  systems.  A 
fully-implemented  Computer- Assisted 
Data  Collection  (CADC)  system  for  the 
CPI  will  result  in  significant  advantages 
by  increasing  productivity  and 
improving  the  overall  quality  of  the  CPI. 

Electronic  data  collection  and 
transmission  will  provide  long-term 
savings  through  a  major  reduction  of 
mail,  paper,  and  printing  costs. 
Electronic  systems  vv^ll  provide  the 
opportunity  to  reduce  data  capture, 
survey  logistics  management,  and 
review  staffs. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Consumer  Price  Index 
Commodities  and  Services  Survey, 

OMB  Number:  1220-0039. 

Frequency:  Semi-annually. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  52,104. 

Estimated  Time  Per  Response:  16 
minutes. 

Total  Burden  Hours:  91,487  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  DC,  this  16th  day  of 

lanuan-.  1996. 

Peter  T   Spolanc.h 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labor  Statistics. 

[FR  Doc.  96-578  Filed  1-8-96;  8:45  am) 

BILLING  CODE  45'3-..Jt-J,« 


Empfoyment  anc  Tramtng 
Administration 

*-'^oposeo  inic'y.Btior  Cc>iection 
ne-ques;  SuDrr.:ne<3  *o'  '^'.^Di^c 
Ccmmen!  ans  Meccrr,rr,erci.ations; 
iiier    aoo'  Ce'^fication  Activity 
Repori 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  of  the  Alien 
Labor  Certification  Activity  Report, 
Form  ETA  9037. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  Usted  below  in 
the  contact  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  19,  1996. 

Written  comments  should  evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses 

ADDRESSES:  Flora  T.  Richardson,  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue  N.W.,  Washington,  DC  20210, 
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202-2 1»-5263  (this  is  not  a  toll-free 
number). 

S<,e>0'  EMEMTARY  (NfOMiA'nON: 

1,  bacK.ground 

The  Alien  Labor  Certification  Program 
operates  under  regulations  at  20  CFR 
655  and  656.  The  Alien  Certification 
Program,  as  administered  by  the 
Department  of  Labor,  requires  the  State 
employment  security  agencies  (SESAs) 
to  initially  process  applications  for  alien 
certifications  filed  by  U.S.  employers  on 
behalf  of  alien  workers  wishing  to  enter 
the  U.S.  for  permanent  employment  and 
certain  temporary  employment 
piuposes,  conduct  wage  surveys, 
provide  wage  information  to  U.S. 
employers  wishing  to  employ  foreign 
workers,  conduct  housing  inspections  of 
facilities  employers  offer  to  migrant  and 
seasonal  workers,  and  recruit  for 
qualified  U.S.  workers  for  employers 
applying  for  ahen  certification.  The 
SESAs  perform  these  functions  under  a 
reimbursable  grant  that  is  awarded 
annually  The  data  from  this  report 
provides  important  program  information 
about  SESA  workload  in  a  number  of 
immigration  programs  and  provides 
ETA  with  more  timely  management 
information.  The  data  is  used  for 
program  monitoring  and  evaluation  and 
for  future  distribution  of  alien 
certification  funds 

n.  Current  Actions 

This  is  a  request  for  0MB  approval 
under  [the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)l  of  an 
extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  0MB  Control  No.  1205-0015. 
There  is  no  change  in  burden. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration.  Labor. 

Title:  Alien  Labor  Certification 
Activity  Report. 

OAfB  Number  1205-0015. 
Frequency:  Semi-Annually. 

Affected  Public:  Regional.  State  or 
local  governments. 

Number  of  Respondents:  54. 

Estimated  Time  Per  Respondent:  2 
hours  per  response. 

Totoy  Estimated  Cost:  No  Cost  to 
Respondent. 

Total  Burden  Hours:  216. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  Decmnber  IS,  1995. 
John  M  RobinsoB, 

Deputy  Assistant  Secretary.  Employment 

Training  Administration. 

(FR  Doc  9&-576  Filed  1-18-96;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Oockat  No*.  STN  5^-456  and  STN  50^457] 

Commonwealth  Edison  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Commonwealth 
Edison  Company  (the  licensee)  to 
withdraw  its  August  15.  1995. 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  NPF-72 
and  NPF-77.  for  die  Braidwood  Station. 
Unit  1.  located  in  Will  County.  Illinois. 

The  proposed  amendment  would 
have  modified  the  facility  technical 
specifications  to  renew  the  1.0  volt 
interim  plugging  criteria  (IPC)  for  the 
Braidwood.  Unit  1.  steam  generators 
(SG)  in  accordance  with  Generic  Letter 
95-05,  "Voltage-Based  Repair  Criteria 
for  Westinghouse  Steam  Generators 
Tubes  Affected  by  Outside  Diameter 
Stress  Corrosion  Cracicing."  dated 
August  3,  1995.  This  request  was  made 
as  a  contingency  in  the  event  that  the 
3.0  voh  IPC  which  ComEd  had 
previously  submitted  on  February  13. 
1995.  was  not  approved  in  order  to 
support  the  startup  of  Braidwood.  Unit 
1.  from  the  Cycle  5  refueling  outage.  On 
.November  9. 1995.  the  NRC  issued 
Amendment  No.  69,  thereby  nulUfying 
the  August  15,  1995,  request. 
Subsequently,  by  letter  dated  November 
13.  1995.  you  withdrew  the  amendment 
request. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  5,  1995, 
(60  FR  52222).  However,  by  letter  dated 
November  13,  1995.  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  15,  1995,  and 
the  licensee's  letter  dated  November  13, 
1995,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Wilmington  Public 


Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Ramin  R.  Aim, 

Project  Manager,  Project  Directorate  ni-2. 
Division  of  Reactor  Projects-lU/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  96-527  Filed  1-18-96;  8:45  am] 
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QovemmentwIde  Gu'dancp  for  New 
R«8trictions  on  Lcoc;  -g 

AGENCY:  Office  of  Management  and 

Budget. 

action:  Interim  Final  Amendments  to 

OMB's  Govemmentwide  Guidance  on 

Lobbying. 

summary:  The  "Lobbying  Disclosure  Act 
of  1995."  signed  by  the  President  on 
December  19.  1995.  included  some 
amendments  to  31  U.S.  Code  Section 
1352.  popularly  known  as  the  Byrd 
Amendment.  The  new  law  makes  these 
amendments  effective  January  1, 1996. 
In  response  to  the  Byrd  Amendment,  in 
December  1989,  OMB  issued  interim 
final  guidance  entitled 
"Govemmentwide  Guidance  for  New 
Restrictions  on  Lobbying."  Today's 
notice  includes  amendments  to  OMB's 
December  1989  guidance  to  reflect  the 
new  statute. 

DATES:  These  interim  final  amendments 
are  effective  January  1, 1996.  Comments 
must  be  in  writing  and  must  be  received 
by  March  19, 1996.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be 
mailed  to  Office  of  Management  and 
Budget,  Lobbying  Docket.  Room  6025, 
New  Executive  Office  Building, 
Washington,  DC  20503.  Comments  up  to 
three  pages  in  length  may  be  submitted 
via  facsimile  to  202-395-3952. 
Electronic  mail  comments  may  be 
submitted  via  Litemet  to  KAHLOW— 
B©A1. EOP.GOV.  Please  include  the  full 
body  of  electronic  nail  comments  in  the 
text  and  not  as  an  attachment.  Please 
include  the  name,  title,  orgemization, 
postal  address,  and  E-mail  address  in 
the  text  of  the  message. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
grants  and  loans,  contact  Barbara  F. 
Kahlow,  Office  of  Federal  Financial 
Management.  OMB  (telephone:  202- 
395-3053).  For  contracts,  contact 
Richard  C.  Loeb,  Office  of  Federal 


Prooirement  PoUcy.  OMB  (telephone: 
202-395-3254) 

SwPPLEMEN'iSPY  iNFORMATlON. 

A.  Kd(  ksmund 

On  December  19.  1995.  the  President 
signed  the  "Lobbying  Disclosure  Act  of 
1995"  (Pub.  L.  104-65).  This  Act 
includes  some  amendments  to  31  U.S. 
Code  Section  1352.  popularly  known  as 
the  Byrd  Amendment,  which  was 
signed  into  law  on  October  23.  1989 
(Pub.  L.  101-121).  The  new  law  makes 
these  amendments  effective  January  1 , 
1996. 

The  Byrd  Amendment  required  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  to  issue 
govemmentwide  guidance  for  agency 
implementation  of.  and  compliance 
with,  the  requirements  of  the  Byrd 
Amendment.  On  December  18.  1989 
(published  December  20.  1989).  OMB 
issued  interim  final  guidance  entitled 
"Govemmentwide  Guidance  for  New 
Restrictions  on  Lobbying"  (54  FR 
52306).  The  Conference  Report  called 
for  major  agencies,  as  designated  by 
OMB,  to  issue  a  common  mle 
complying  with  OMB's  guidance.  On 
February  26.  1990.  29  agencies  co- 
signed  such  an  interim  final  common 
mle  (55  FR  6736).  A  second  interim 
final  common  rule,  part  of  the  Federal 
Acquisition  Regulation  (FAR),  for  most 
contracts  was  published  on  January  30, 
1990  (55  FR  3190). 

Today's  notice  includes  amendments 
to  OMB's  December  1989  guidance  to 
reflect  the  new  lobbying  statute.  These 
amendments  will  apply 
govemmentwide  and  will  subsequently 
be  reflected  in  the  two  govemmentwide 
common  rules. 

The  new  lobbying  statute  essentially 
made  three  changes  to  the  Byrd 
Amendment.  The  law:  (a)  simpUfied  the 
information  required  by  31  U.S.C. 
1352(b)(2)-{3)  to  be  disclosed;  (b) 
eliminated  the  requirement  in  31  U.S.C. 
1352(b)(6)  that  agencies  submit  semi- 
annual compilations  to  Congress;  and, 
(c)  eliminated  the  requirement  in  31 
U.S.C.  1352(d)  for  the  Inspectors 
General's  annual  report  to  Congress. 

.H    Paperwork  Reduition  Act 

These  amendments  contain 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act. 
A  Paperwork  Reduction  Act  emergency 
approval  was  requested  by  OMB 
pursuant  to  44  U.S.C.  3507(j)  and  5  CFR 
1320.13  and  was  granted  under  OMB 
control  number  0348-0046.  OMB 
estimates  a  substantial  reduction  in 
reporting  burden  due  to  these 
amendments.  Instead  of  the  prior 


estimate  of  30  minutes  per  response, 
OMB  estimates  only  10  minutes  per 
response 
Alice  M.  Rivlin, 

rnrf'ctor 

PART  NEW  RESTRiCTiONS  ON 

LOBBYING 

1 .  The  authority  citation  for  part 

is  revised  to  read  as  follows: 

Authority:  Sec.  319,  Pub.  L.  101-121, 103 
Stat  750  as  amended  by  sec.  10,  Pub.  L. 
104-65,  109  Stat.  700  (31  U.S.C.  1352). 

2.  Subpart  F  (Agency  Reports), 

consisting  of  § .600  (Semi-annual 

compilation)  and  § .605 

(Inspector  General  report),  is  removed. 

3.  In  Appendix  B,  Standard  Form 
(SF)-LLL.  Disclosure  of  Lobbying 
Activities,  is  amended  as  follows: 

a.  Item  10a  is  amended  by  revising 
"Name  and  Address  of  Lobbying  Entity" 

to  read  "Name  and  Address  of  Lobbying 
Registrant"; 

b.  In  item  10,  the  statement  "(attach 
Continuation  Sheet(s)  SF-LLL-A,  if 
necessary)"  is  removed;  and, 

c.  Items  11  through  15  are  removed. 

4.  In  Appendix  B,  the  Instmctions  for 
Completion  of  SF-LLL,  Disclosure  of 
Lobbying  Activities  are  amended  as 
follows: 

a.  In  the  introductory  text,  remove  the 
sentence  "Use  the, SF-LLL-A 
Continuation  Sheet  for  additional 
information  if  the  space  on  the  form  is 
inadequate."; 

b.  The  instruction  for  item  10(a)  is 
amended  by  revising  "lobbying  entity" 
to  read  "registrant  under  the  Lobbying 
Disclosure  Act  of  1995";  and, 

c.  The  instructions  for  items  11 
through  1 5  are  removed. 

5.  The  SF-LLL-A  Ehsclosure  of 
Lobbying  Activities  Continuation  Sheet 
is  removed. 

IFR  Doc  96-529  Filed  1-18-96;  8:45  am] 
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Information  CoMecticn  Activity  Under 
OMB  Review 

agency:  Oltice  of  Management  and 

Budget. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  3501  et  seq.).  this 
notice  announces  that  an  information 
collection  request  has  been  submitted  to 
the  Office  of  Management  and  Budget's 
(OMB's)  Office  of  Information  and 
Regulator^'  Affairs  for  emergency 
processing  under  5  CFR  1320.13.  The 
information  collection  request  is  for 
amendments  to  the  Standard  Form  (SF)- 


LLL,  Ehsclosure  of  Lobbying  Activities, 
as  necessitated  by  the  "Lobbying 
Disclosure  Act  of  1995,  whici  became 
law  on  December  19, 1995  and  which 
becomes  effective  January  1, 1996.  This 
early  effective  date  necessitates  a 
request  for  emergency  processing  for 
approval  for  90  days. 

The  SF-LLL  is  the  standard 
disclosure  reporting  form  for  lobbying 
paid  for  with  non-Federal  funds,  as 
required  by  OMB's  govemmentwide 
guidance  for  new  restrictions  on 
lobbying,  which  was  issued  under  31 
U.S.C.  1352  (popularly  know  as  the 
"Byrd  Amendment").  The  new  lobbying 
statute  simpUfied  the  information 
required  to  be  disclosed  imder  31  U.S.C. 
1352.  A  companion  notice  in  today's 
Federal  Register  soUcits  comments  on 
the  revised  SF-LLL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  F.  Kahlow,  Office  of  Federal 
Financial  Management,  OMB 
(telephone:  202-395-3053). 
ADDRESSES:  Written  comments  should 
be  sent  to:  Edward  Springer,  OMB  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  OMB.  Room  10236 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Jolm  B.  Arthur, 

Associate  Director  for  Administration. 
(FR  Doc.  96-530  Filed  1-18-96;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Priority  Foreign 
Countries:  Request  for  Public 
Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
fit)m  the  public  concerning  acts, 
pohcies,  and  practices  to  be  considered 
with  respect  to  identification  of 
coimtries  imder  section  182  of  the  Trade 
Act  of  1974.  as  amended  (Trade  Act). 

SUMMARY:  Section  182  of  the  Trade  Act 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
coimtries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  19  U.S.C.  ^242.  In  addition, 
the  USTR  is  required  to  determine 
which  of  the  countries  identified  should 
be  designated  as  priority  foreign 
countries.  Priority  foreign  countries 
typically  are  subject  to  a  "sj>ecial"  301 


1414 


F(>derai   Kp^isipt       Vol.  61.  No    13  /  Friday.  January  19,  1996  /  Notices 


Federal  Register  /  Vol    61.  No    13   /  Friday,  January  19,  1996  /  Notices 


1415 


UMI 


investigation  uf  the  acts,  policies  or 
practices  which  led  to  their  designation. 

USTR  requests  written  submissions 
from  the  pubhc  concerning  foreign 
countries'  acts,  policies,  and  practices 
that  are  relevant  to  the  decision  whether 
particular  trading  partners  should  be 
identified  under  section  182  of  the 
Trade  Act. 

DATCS:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Tuesday. 
r..'  -    ,'    --   -""r 

FOf  -bH'*<e«  NfORMAnow  comtact: 
Joseph  Papovich.  Deputy  Assistant 
USTR  for  Intellectual  property  (202) 
395-6864;  JoEUen  Urtian,  Director  for 
Intellectual  Property  (202)  395-6864;  or 
Thomas  Robertson.  Assistant  General 
Counsel  (202)  395-6800.  Office  of  the 
United  States  Trade  Representative. 
SUPPLEMENTAnv  MFOMUTION:  Pursuant 
to  section  182  of  the  Trade  Act  of  1974. 
as  amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  the  USTR 
must  identify  those  countries  that  deny 
adequate  and  effective  protection  for 
intellectual  property  rights  or  deny  fair 
and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  are 
to  be  identified  as  priority  foreign 
countries. 

USTR  may  not  identify  a  country  as 
a  priority  foreign  country  if  it  is  entering 
into  good  faith  negotiations,  or  making 
significant  progress  in  bilateral  or 
multilateral  negotiations,  to  provide 
adequate  and  efiiective  protection  of 
intellectual  property  rights 

USTR  must  decide  whether  to 
identify  countries  as  priority  foreign 
coiuitries  each  year  and  issue  a  decision 
within  30  days  after  publication  of  the 
National  Trade  Estimate  (NTE)  report, 
i.e.,  no  later  than  April  30.  1996. 
Priority  foreign  countries  typically  are 
subject  to  a  "special"  301  investifatioo 
of  the  acts,  policies  or  practices  which 
M  to  their  designation. 

R«|Hirem«its  fiar  SakauMiMM 

Submissions  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies,  and 
practices  on  U.S.  industry.  Submissions 
should  be  as  detailed  as  possible  and 
should  provida  all  nacessary 
information  for  aaaesaing  tke  eSsct  of 
the  acts,  policies  and  practices.  Any 
submissions  that  include  quantitative 
loss  claims  should  be  accompanied  by 
the  methodology  used  in  calculating 
such  estimated  losses.  CoanmeRts  mutt 


be  filed  in  accurdauce  with  Lbe 
requirements  set  forth  in  1 5  CFR 
S  2006.8(b)  (55  PR  20593)  and  must  be 
sent  to  Sybia  Harrison.  Special  Assistant 
to  the  Section  301  Committee,  Room 
223,  600  17th  Street  NW  ,  Washington. 
DC  20506.  no  later  than  12  noon  on 
Tuesday.  February  20. 1996.  Because 
submissions  will  be  placed  in  a  file 
open  to  public  inspection  at  USTR. 
business-confidential  information 
should  be  submitted. 

Public  laspectioB  of  Suhmisaions 

Within  one  business  day  of  receipt, 
submissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  Room  101,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street  NW..  Washington,  DC. 
An  appointment  to  review  the  file  may 
be  made  by  calling  Brenda  Webb.  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m..  Monday 
through  Friday. 
DooaM  AIwImii. 

Assistant  USTR  for  Services,  Investment  and 
Intellectual  Property. 
|FR  Doc  96-531  Filed  l-l»-96:  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CO«PORATK)N 

DtaMtar  R«li«f 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACnON:  Notice  of  disaster  relief  in 

response  to  the  Blizzard  of  '96. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  is  waiving  penalties  for 
certain  late  payments  of  premiums,  is 
forgoing  assessment  of  penalties  for 
failure  to  comply  with  certain 
information  submission  requirements, 
and  is  extending  the  deadlines  for 
complying  with  certain  requirements  of 
its  administrative  review,  standard  and 
distress  termination,  and  disclosure  to 
participants  regulations.  This  relief  is 
generally  available  to  persons  residing 
in.  or  whoae  principal  place  of  business 
is  within,  an  area  designated  by  the 
Federal  Emergency  Management  Agency 
as  aSacted  by  the  major  disaster 
declared  by  the  President  of  the  United 
States  on  account  of  the  Blizzard  of  '96. 
Fon  FUfrmm  mfoiimation  contact: 
Harold  ).  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Suite  340,  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street  NW  . 
Wariua^ton.  DC  20005,  202-326-4024 
(202-326-4179  for  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 


SUPPLEMENTARY  INFORMATION:   i  he 
Pension  Benefit  Guaranty  Corporation 
administers  the  pension  plan 
termination  insurance  pix>gram  under 
title  rv  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  29  U.S.C.  1001  et  seq.  Under 
ERISA  and  the  PBGC's  regulations,  a 
number  of  deadlines  must  be  met  in 
order  to  avoid  the  imposition  of 
penalties  or  other  consequences.  Six 
areas  m  which  the  PBGC  is  providing 
relief  are  (1)  penalties  for  late  payment 
of  premiums  due  the  PBGC.  (2)  ERISA 
section  4071  penalties  for  failure  to 
provide  required  notices  or  other 
material  information  by  the  applicable 
time  limit.  (3)  deadlines  for  filing  a 
standard  termination  notice  and 
distributing  plan  assets  in  a  standard 
termination.  (4)  deadlines  for  filing  a 
distress  termination  notice  and,  in  the 
case  of  a  plan  that  is  sufficient  for 
guaranteed  benefits,  issuing  notices  of 
benefit  distribution  and  completing  the 
distribution  of  plan  assets.  (5)  deadlines 
for  filing  requests  for  reconsideration  or 
appeals  of  certain  agency 
determinations;  and  (6)  deadlines  for 
issuing  Participant  Notices  under  ERISA 
section  4011. 

On  January  12.  13,  and  14.  1996.  the 
President  of  the  United  States  issued  a 
series  of  declarations,  under  the  Disaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C.  5121.  5122(2).  5141(b)).  that  a 
major  disaster  exists  because  of  the 
Blizzard  of  '96  in  certain  locations.  At 
this  time,  Maryland,  the  District  of 
Columbia.  Delaware.  New  York. 
Kentucky.  New  Jersey,  North  Carolina, 
Pennsylvania,  Virginia,  and  West 
Virginia  are  designated  major  disaster 
areas  (within  the  meaning  of  Federal 
Emergency  Management  Agency 
regulations;  44  CFR  205.2(a)(5))' 

Given  the  severity  of  the  Blizzard  of 
'96,  as  the  Executive  Ehrector  of  the 
PBGC,  I  have  decided  to  provide  relief 
from  certain  PBGC  deadlines  and 
penalties.  For  purposes  of  premium 
penalties,  section  4071  penalties, 
standard  and  distress  termination 
deadlines,  and  Participant  Notice 
deadlines,  this  notice  is  applicable  with 
respect  to  plans  whose  administrators' 
or  sponsors'  principal  place  of  business. 
or  for  which  the  office  of  a  service 
provider,  bank,  insurance  company,  or 
other  person  maintaining  information 
ne(.«ssary  to  meet  the  applicable 
deadlines,  is  located  in  a  designated 
disaster  area.  For  purposes  of  filing 
requests  for  reconsideration  or  appeals, 
this  notice  is  applicable  to  any 
aggrieved  person  who  is  residing  in,  or 
whose  principal  place  of  business  is 
vrithin.  a  designated  disaster  area,  or 
with  respect  to  whom  tbe  office  of  the 


service  provider,  bank,  insurance 
company,  or  other  person  maintaining 
the  information  necessary  to  file  the 
request  for  reconsideration  or  appeal  is 
within  such  an  area. 

Premiums 

The  PBGC  vdll  waive  the  late 
payment  penalty  charge  with  respect  to 
any  premium  payment  required  to  be 
made  on  or  after  January  6.  1996,  and 
before  January  31,  1996,  if  the  payment 
is  made  by  January  31,  1996.  The  PBGC 
is  not  permitted  by  law  to  waive  late 
payment  interest  charges.  (ERISA 
section  4007(b);  29  CFR  2610.7  and 
2610.8(b)(3).) 

Section  4071  Penalties 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  file  any  of 
the  following  notices  required  to  be 
filed  with  the  PBGC  on  or  after  January 
6,  1996,  and  before  January  31,  1996.  if 
the  notice  is  filed  by  January  31.  1996: 

(1)  Post-distribution  certification  for  single- 
employer  plan  (PBGC  Form  501  or  602; 
ERISA' section  4041(b)(3)(B)  or  (c)(3)(B):  29 
CFR  2617.28(h)  or  2616.29(b)). 

(2)  Notice  of  termination  for  multiemployer 
plans  (ERISA  section  4041A;  29  CFR  2673.2), 

(3)  Notice  of  plan  amendments  increasing 
benefits  by  more  than  $10  million  (ERISA 
section  307(e)),  and 

(4)  Reportable  event  notice,  except  for 
reportable  events  related  to  banluuptcy  or 
insolvency  (or  similar  proceeding  or 
settlement),  liquidation  or  dissolution,  or 
transactions  involving  a  change  in 
contributing  Sf)onsor  or  controlled  group  (29 
CFR  2615.21,  2615.22,  and  2615.23),  or 
reportable  events  described  in  amended 
ERISA  section  4043(c)(9)-(12).  (Subsection 
(b)  of  section  4043  was  redesignated  as 
subsection  (c)  and  amended,  in  part,  with  the 
addition  of  new  reportable  events  in 
paragraphs  (9)  through  (12)  by  section 
771(c)(3)  of  the  Retirement  Protection  Act  of 
1994  ("RPA  amendments").) 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  provide 
certadn  supporting  information  and 
documentation  when  any  of  the 
following  notices  is  timely  filed: 

(1)  Notice  of  failure  to  make  required 
contributions  totaling  more  than  $1  million 
(including  interest)  (PBGC  Form  200;  ERISA 
section  302(0(4);  29  CFR  2615.31).  The 
timely  filed  notice  must  include  at  least 
items  1  through  7  and  items  11  and  12  of 
Form  200:  the  responses  to  items  8  through 
10,  with  the  certifications  in  items  11  and  12, 
may  be  filed  late. 

(2)  Notice  of  a  reportable  event  related  to 
bankruptcy  or  insolvency  (or  similar 
proceeding  or  settlement),  liquidation  or 
dissolution,  or  a  transaction  involving  a 
change  in  contributing  sponsor  or  controlled 
group.  The  timely  filed  notice  must  include 
at  least  the  information  specified  in  29  CFR 
2615.3(b)  (1)  through  (5);  the  information  that 
may  be  filed  late  is  that  specified  in  29  CFR 


2615.3(b)  (6)  through  (9)  and  2615.3(c)  (5) 
and  (6),  as  applicable. 

(3)  Notice  of  a  reportable  event  described 
in  the  RPA  amendments  for  which  notice  is 
required  no  later  than  30  days  after  the  event 
occurs. 

(A)  If  th§  event  is  ref)ortable  under  both  the 
RPA  amendments  and  29  CFR  2615,  the 
notice  will  be  considered  timely  filed  if  the 
notice  satisfies  the  requirements  described  in 
paragraph  (2)  above. 

(B)  If  the  event  is  reportable  only  under  the 
RPA  amendments,  the  notice  will  be 
considered  timely  filed  if  the  notice  includes 
at  least  the  information  specified  in  29  CFR 
2615.3(b)  (1)  through  (5);  the  information  that 
may  be  filed  late  is  that  sjjecified  in  29  CFR 
2615.3(b)  (6)  through  (9). 

(4)  Notice  of  a  repwrtable  event  described 
in  the  RPA  amendments  for  which  notice  is 
required  at  least  30  days  before  the  event 
occurs.  The  notice  will  be  considered  timely 
filed  if  the  filer  makes  a  good  faith  effort  to 
include  with  the  notice  at  least  the 
information  specified  in  29  CFR  2615.3(b)  (1) 
through  (5):  the  information  specified  in  29 
CFR  2615.3(b)  (6)  through  (9)  and  2615.3(c) 
(5)  and  (6),  as  applicable,  may  be  filed  late 
and  should  be  filed  as  soon  thereafter  as  it 

is  available. 

This  relief  applies  to  notices  required 
to  be  filed  with  the  PBGC  on  or  after 
January  6,  1996,  and  before  January  31. 
1996,  provided  that  all  supporting 
information  and  documentation  are 
filed  bv  lanuarv' 31,  1996. 

standard  ami  !)'.siress  Termination 
Notices  and  distribution  of  Assets 

With  respect  to  a  standard 
termination  for  which  the  standard 
termination  notice  is  required  to  be 
filed,  or  the  distribution  of  plan  assets 
is  required  to  be  completed,  on  or  after 
January  6,  1996  and  before  January  31, 
1996,  the  PBGC  is  (pursuant  to  29  CFR 
2617.25(a)(2)  and  2617.28(f)(4)) 
extending  to  January  31.  1996,  the  time 
within  which  the  standard  termination 
notice  must  be  filed  (and,  thus,  the  time 
vdthin  which  notices  of  plan  benefits 
must  be  provided)  and  the  time  within 
which  the  distribution  of  plan  assets 
must  be  completed.  With  respect  to  a 
distress  termination  for  which  the 
distress  tergiination  notice  is  required  to 
be  filed  or,  in  the  case  of  a  plan  that  is 
sufficient  for  guaranteed  benefits,  other 
actions  must  be  taken  on  or  after 
January  6,  1996  and  before  January  31. 
1996,  the  PBGC  is  (pursuant  to  29  CFR 
2616.10(a)  and  2616.24(d))  extending  to 
January  31.  1996,  the  time  within  which 
the  termination  notice  must  be  filed 
and,  in  the  case  of  a  plan  that  is 
sufficient  for  guaranteed  benefits, 
notices  of  benefit  distribution  must  be 
provided  and  plan  assets  must  be 
distributed.  In  addition,  as  noted  above, 
the  PBGC  is  providing  relief  fi-om 
penalties  for  late  filing  of  the  post- 
distribution  certification. 


Rt-fripsts  for  Reconsideration  or 

\pp«'als 

For  persons  who  are  aggrieved  by 
certain  agency  determinations  and  for 
whom  a  request  for  reconsideration  or 
an  appeal  is  required  to  be  filed  on  or 
after  January  6,  1996,  and  before  January 
31.  1996,  the  PBGC  is  (pursuant  to  29 
CFR  2606.4(b))  extending  the  time  for 
filing  to  January  31.  1996. 

Participant  Notices 

For  Participant  Notices  that  are 
required  to  be  issued  on  or  after  January 
6, 1996.  and  before  January  31.  1996.  the 
PBGC  is  (pursuant  to  29  CFR  2627.8) 
extending  the  due  date  to  January  31, 
1996. 

Applying  for  Waivers/Extensions 

A  submission  to  the  PBGC  to  which 
a  waiver  or  an  extension  is  applicable 
under  this  notice  should  be  marked  in 
bold  print  "BLIZZARD  OF  '96,  State  of 
(fill  in  appropriate  state)"  at  the  top 
center. 

Issued  in  Washington,  DC  this  16lh  day  of 
January,  1996. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  E)oc.  96-695  Filed  1-18-96;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SliMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  Purpose  of  Information 
CollectioD 

Railroad  Job  Vacancies:  OMB  3220- 
0122. 
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Section  12(k)  of  the  Railroad 
Unemploynient  Insurance  Act  (RUIA). 
authorizes  the  RRB  to  operate  an 
emplovment  service.  In  conjunction 
with  this  service,  the  RRB  requests 
railroad  employers  to  report  job  vacancy 
information  to  the  agency.  Although 
furnishing  the  job  information  is 
voluntary,  failure  to  comply  defeats  the 
purpose  of  the  RRB's  placement 
program  by  decreasing  the  opportunities 
for  reemployment  of  persons  claiming 
railroad  unemployment  insurance 
beneBts.  This,  in  turn,  increases  the 
amounts  of  benefits  charged  to 
employers,  and  can  affect  contribution 
rates  under  the  RUIA.  The  RRB 
maintains  and  distributes  a  Ust  of 
railroad  job  vacancies  by  class  and  craft 
based  on  information  furnished  by  rail 
carriers  to  the  RRB.  Railroad  employers 
report  railroad  job  vacancies  to  office(s) 
of  the  RRB  via  telephone  or  mail.  The 
information  collected  is  electronically 
distributed  to  all  RRB  field  offices  to 
assist  agency  personnel  in  finding  jobs 
for  individuals  separated  from  their 
railroad  employer. 

The  RRB  issues  instructions  in  the 
form  of  a  circular  letter  which  explains 
in  detail  how  rail  carriers  should  report 
job  vacancies  to  the  RRB.  The  circular 
letter  is  distributed  to  railroad  hiring 
officials  and  chief  executives  of  all 
covered  employers.  A  minor  editorial 
change  is  being  proposed  to  the 
informational  circular  letter. 

Estimate  of  Annual  Respondent  Burden 

The  annual  respondent  burden  is 
estimated  to  be  125  hours  annually.  The 
estimate  is  based  on  250  rail  carriers 
filing  an  average  of  3  reports  annually 
with  each  report  taking  about  10 
minutes  to  complete. 


Additional  Information  or  Comments 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Qearance  Officer  at  (312)  751-:ft63. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  96-610  Filed  1-18-96;  8:45  am] 
BNJJNQ  COOC  7M6-01-M 


Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506  (c)  (2)  (A) 
of  the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Title  and  r'iiri<o-».'  ,.t  .n!'.rniat:..in 

Collection 

Availability  for  Work 

Under  Section  l(k)  of  the  Railroad 
Unemployment  Insurance  Act. 
unemployment  benefits  are  not  payable 
for  ahy  day  for  which  the  claimant  is 
not  available  for  work. 

Under  Railroad  Retirement  Board 
(RRB)  regulation  20  CFR  327.5. 
"available  for  work"  is  defined  as  being 
willing  and  ready  for  work.  This  section 
further  provides  that  a  person  is 
"willing"  to  work  if  that  person  is 
willing  to  accept  and  perform  for  hire 
such  work  as  is  reasonably  appropriate 
to  his  or  her  employment 
circumstances.  The  section  also 
provides  that  a  claimant  is  "ready"  for 
work  if  her  or  she;  (1)  is  in  a  position 
to  receive  notice  of  work  and  is  willing 
to  accept  and  perform  such  work,  and 
(2)  is  prepared  to  be  present  with  the 
customary  equipment  at  the  location  of 
such  work  within  the  time  usually 
allotted. 

Under  RRB  regulation  20  CFR  327.15. 
a  claimant  may  be  requested  at  any  time 
to  show,  as  evidence  of  willingness  to 
work,  that  he  or  she  is  making 
reasonable  efforts  to  obtain  work.  In 
order  to  determine  whether  a  claimant 
is;  a)  available  for  work,  and  b)  willing 
to  work,  the  RRB  utilizes  Forms  UI-38 
and  UI-38S  to  obtain  information  from 
the  claimant  and  Form  ID-8k  from  his 
union  employer.  One  response  is 
completed  by  each  respondent.  Minor 
editorial  changes  are  being  proposed  to 
all  three  forms. 

Estimate  of  Annual  Respondent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  No. 


U»-38s: 
In  person 
By  mail  ... 

UI-38 

ID-8k 


Total 


Annual  re- 
sponses 


300 

700 

5,300 

4,300 


10.600 


Time 
(Min) 


6 
10 
11.5 

5 


Burden 

(Hrs) 


30 

117 

1,016 

358 


1.521 


\dditional  Information  or  Comments 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald }.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice.  i 

Chuck  Mierzwa.  ' 

Clearance  Officer. 
[FR  Doc.  96-611  Filed  1-18-96;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 

COMMISSION 

Reteas€  No    j^iSb&b   c^e  Nto   SB-OTC- 

Se't- Regulatory  Organizations;  The 

Depository  Trust  Company;  Notice  of 
P :hnq  0*  Proposed  Rule  Change 
Seeking  lo  Implement  the  Matching 
feature  m  the  i.nstitutionai  Delivery 
System 

January  5,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  November  8, 
1995,  The  Depository  Trust  Company 
("DTC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No  SR- 
DTC-95-23)  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulator\  ( >n;ani7atu)ns 
Statement  of  the  lemis  nt  Substance  ol 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks  to 
implement  the  matching  feature  in 
DTC's  Institutional  Delivery  ("ID") 
system. 

n.  Self-Regulatorv  Organization's 
Statement  of  the  Fuqione  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 


'15U.S.C.78s(b)(l)(1988). 


samiiianes.  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission  previously  approved 
a  proposed  nile  change  filed  by  DTC 
generally  describing  several 
enhancements  to  the  ID  system, 
including  the  matching  feature  which  is 
the  subject  of  this  proposed  rule  change, 
that  it  planned  to  implement. ^  This 
proposed  rule  change  seeks  to 
implement  the  matching  feature. 

The  matching  feature  is  an  alternative 
to  the  current  procedures  for 
confirmation  and  affirmation  processing 
in  the  ID  system.  If  a  broker-dealer  and 
an  institution  elect  to  use  the  matching 
feature,  the  ID  system  will  interactively 
match  trade  data  received  from  the 
broker-dealer  with  institution 
instructions  received  from  the 
institution.  If  the  trade  data  and 
institution  instructions  match  and  if  the 
institution  also  is  the  affirming  party, 
the  ID  system  will  produce  a  matched 
affirmed  confirmation.  At  this  point,  the 
broker-dealer  and  institution  will  not 
have  to  take  any  other  action  for  the 
trade  to  settle  other  than  action  that 
normally  would  have  to  be  taken  if  the 
standard  confirm/affirm  procedures 
were  followed.  If  the  trade  data  and 
institution  instructions  match  but  the 
institution  does  not  have  affirming 
authority,  the  ID  system  will  produce  a 
matched  confirmation  requiring 
affirmation  by  the  designated  affirming 
party.  In  the  ID  system,  the  affirming 
party  may  be  an  institution,  an  agent,  or 
an  interested  party. 

Throughout  the  day,  broker-dealers 
and  institutions  will  be  able  to  use  the 
ID  system's  inquiry  capabilities  to  view 
any  unmatched  items.  At  the  end  of  the 
day,  an  Unmatched  Report  will  be 
generated  for  each  broker-dealer  and 
institution.  This  report  will  list  all 
broker-dealer  trade  input  and  institution 
instructions  that  were  not  matched  by 
end  of  day.  Unmatched  trades  appearing 
on  this  report  will  be  carried  over  from 
day  to  day  unless  the  broker-dealer 
cancels  its  instruction  or  the  institution 
affirms  the  trade. 

DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Sections  17A(b)(3)  (A) 


^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 

'  Securities  Exchange  Act  Release  No.  33466 
(January  12.  1994),  59  FR  3139  (File  No.  SR-DTC- 
93-07]  (order  approving  proposed  rule  change 
relating  to  the  enhanced  ID  system. 


and  (F)*  of  the  Act  because  the  proposed 
rule  change  will  promote  efficiencies  in 
the  clearance  and  settlement  of 
securities  transactions.  DTC  beUeves  the 
proposed  rule  change  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  because  the  proposed 
rule  change  will  be  implemented  as 
enhancements  to  DTC's  existing  ID 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  proposed  rule  change  has  been 
developed  through  widespread 
consultations  with  securities  industry 
members,  as  described  in  DTC's  earlier 
filing  describing  the  ID  system 
enhancements. 5  Written  comments  from 
DTC  participants  or  others  have  not 
been  solicited  or  received  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
WashingtonAPC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


"  15  U.S.C.  78q-l(b)(3)  (A)  and  (F)  (1988). 
'  Supra  note  3. 
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communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-95-23  and 
should  be  submitted  by  February  9, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc  96-509  Filed  l-l»-96;  8:45  am] 
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inileaM  No.  34-36097;  FN*  No.  SR-NSCC- 
95-1  «1 

Seli-Re^-!a'o'>  ;)r:;(.ir  zations; 
National  Se^iu'-'^'^s  J  earing 
Corporation.  Notice  :'  P'ling  and  Order 
Granting  Acceterate<:  -CD^owal  of  a 
Pfoposeo  Ruie  Cnarge  regarding  an 
Agreement  Between  tne  National 
Securities  C-e-irmg  Corporation 
(■  NSCC      anc  trie  New  York  Stock 
Excnange    nc   and  ttie  National 
Assoc  atio      '  s^urtties  Oeatars,  Inc. 
Concern  f^q  rre  ^'rovlslon  of  Rnancial 
ana  Operation  i-^'o -'nation  With 
Respect  'c  NSCr  Members  and 
Correspo^aert  aro«.e- -Dealers  of  Such 
Mer^Dr>rv 

January  11.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  11, 1995,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Secxirities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

L  Self-Regulatory  Organization's 
sutpment  of  the  Terms  of  Substance  of 
!_he  Fruposed  Ruie  Change 

The  proposed  rule  change  relates  to 
agreements  between  NSCC  and  the 


National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  and  between 
NSCC  and  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  concerning  the 
provision  of  financial  and  operational 
information  to  NSCC  with  respect  to  its 
members  and  its  members' 
correspondent  broker-dealers. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  sp>ecified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC  has  entered  into  agreements 
("Agreements  ")  with  the  NASD  and 
with  the  NYSE  pursuant  to  which  the 
NASD  and  the  NYSE  are  to  provide 
certain  information  directly  to  NSCC 
The  information  to  be  provided  will 
include,  without  limitation,  financial, 
trading,  and  operational  information 
relating  to  NSCC  members  and 
correspondent  broker-dealers  of  such 
members.  Under  its  rules.  NSCC  is 
entitled  to  obtain  such  information 
directly  from  its  members. 

The  Agreements  are  based  on  NSCC's 
existing  Rule  2  and  Rule  15.  NSCC  Rule 
2,  Section  2(f)  provides  that  each 
applicant  seeking  to  become  a  member 
of  NSCC  shall  agree  in  writing  that  its 
books  and  records  shall  at  all  times  be 
open  to  inspection  by  the  duly 
authorized  representatives  of  NSCC  and 
that  NSCC  shall  be  furnished  with  all 
such  information  with  respect  to  its 
business  and  transactions  as  NSCC  may 
require.  Rule  15.  Section  2  provides  that 
NSCC  shall  have  the  authority  to 
examine  the  financial  responsibility  and 
operational  capability  of  any  settling 
member  Rule  15.  Section  2  further 
provides  that  in  conducting  such 
examinations  NSCC  may  require  a 
settling  member  to  furnish  such 
information,  to  make  its  books  and 
records  available,  and  to  demonstrate 
the  financial  responsibility  and 


•17  CFR  20O.3O-3(a)(12)  (1994). 
M5U.S.C.  78»(b)(l)(1988). 


'The  Commitsion  has  modified  the  text  of  the 
■unuiuuies  prepared  by  NSCC. 

'  Copies  of  the  Agreements  are  attached  as  Exhibit 
A  to  NSCC's  proposed  rule  change  filed  with  the 
Commission. 


operational  capability  of  the  settling 
member.  Rule  15  also  provides  that 
NSCC  may  require  adequate  assurances 
of  the  financial  responsibihty  or 
operational  capability  of  a  settling 
member. 

The  information  contemplated  by 
NSCC  Rules  2  and  15  includes 
information  relating  to  correspondent 
broker-dealers  that  clear  through  settling 
members.  Under  these  rules,  NSCC  also 
may  require  a  settling  member  to  obtain 
information  on  its  correspondent 
broker-dealers  and  provide  it  to  NSCC. 
NSCC  has  routinely  asked  for  and 
received  such  information  from  its 
settling  members.  By  having  the  NASD 
and  the  NYSE  directly  provide  NSCC 
with  information  regarding  its  members 
and  their  correspondent  broker-dealers 
that  NSCC  is  entitled  to  obtain  &x)m  its 
settling  members  imder  NSCC  Rules  2 
and  15,  the  Agreements  will  permit  a 
more  rapid  integration  of  such 
information  into  NSCC's  risk 
management  system  and  will  alleviate 
the  administrative  burdens  on  its 
members  of  providing  this  information. 

NSCC  t)elieves  the  proposed  rule 
change  is  consistent  with  Section  1 7A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  it  is  intended  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  NSCC  or  for  which 
it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the  rule 
filing  will  have  an  impact  on  or  impose 
a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
rule  filing  have  been  solicited  or 
received.  NSCC  will  notify  the 
Commission  of  any  written  comments 
received  by  NSCC. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiMion  Action 

Section  17A(b)(3)(F)  of  the  Act* 
requires  the  rules  of  a  clearing  agency  be 
designed  to  foster  cooperation  emd 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 


♦  15  U.S.C.  78q-l(b)(3)(F)  (19a8). 
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NSCC  or  for  which  it  is  rrsponsible  The 
Commission  believes  the  proposed  ruie 
change  is  consistent  with  these 
requirements  because  it  will  allow 
NSCC  faster  and  more  efficient  access  to 
critical  risk-based  data  of  its  members 
and  its  members'  correspondent  broker- 
dealers  which  should  allow  for  more 
rapid  integration  of  such  information 
into  NSCC's  risk  management  system. 
Moreover,  because  NSCC  now  will  have 
direct  access  to  this  information  from 
the  NASD  and  the  NYSE,  NSCC  should 
be  able  to  better  monitor  the  activities 
of  its  members  and  their  correspondent 
broker-dealers  which  should  assist 
NSCC  in  fulfilling  its  obligation  under 
Section  17A  to  safeguard  securities  and 
funds  under  NSCC's  custody  or  control 
or  for  which  it  is  responsible 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  because 
accelerated  approval  will  permit  NSCC 
to  receive  the  risk-based  information 
regarding  its  members  and  their 
correspondent  broker-dealers  directly 
&t)m  the  NASD  and  the  NYSE  thus 
enabling  NSCC  to  include  the 
information  in  its  risk  management 
system  in  a  more  timely  fashion. 
Furthermore,  because  the  risk-based 
information  NSCC  will  receive  from  the 
NASD  and  the  NYSE  is  information 
NSCC's  members  are  obligated  to  and 
already  do  submit  to  NSCC,  the 
Commission  does  not  expect  to  receive 
any  adverse  comments  on  the  proposed 
rule  change. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  SU«et.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  NSCC  .A.11  submissions  should 
refer  to  the  file  number  SR-NSCC-95- 
16  and  should  be  submitted  by  February 
9.  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-16)  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  t.he  Commission  by  the  Division  of 
Marke'  Regulation,  pursuant  to  delegated 

au'hontv  ^ 

Margaret  H.  McFariand, 

Deputy  Secretary 

jFR  EkjT  96-510  Filed  1-18-96:  8:45  am) 

BILUNG  CODE  S010-01-M 


[Release  No  34-066S8  Piie  •mc 
95-511 


>P.  -AiSD- 


Self-Regulatory  Organiratioris  Order 
Approving  Propos9<3  Ruie  Change  Dy 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  Rearranging  ol 
Rules  and  a  New  Rule  Numpenrg 
System  tor  The  NASD  Manua; 

Januar>-  11.  1996. 

On  November  3,  1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
(  "NASD"  or  "Association")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder.^  The  proposed  rule 
change  rearranges  the  current  NASD 
Manual  by  renumbering  the  Rules  of  the 
Association. 

Notice  of  proposed  rule  change, 
together  with  the  substance  of  the 
proposal  as  initially  filed,  was  provided 
by  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
36517,  November  27.  1995)  and  by 
publication  in  the  Federal  Register  (60 
FR  62116,  December  4,  1995).  No 
comment  letters  were  received.  This 
order  approves  the  proposed  rule 
change. 

The  NASD  Manual  currently  is 
arranged  with  multiple  rule  sections 
with  each  section  of  rules  subsequently 
indexed  in  various  ways.  This  rule 
change  is  a  non-substantive 
reorganization  of  the  existing  Rules.  All 
Rules  in  the  NASD  Manual,  including 
not  only  the  current  Rules  of  Fair 
Practice,  but  also  such  specialized  Rules 
as  the  PORTAL  Rules,  Nasdaq  Rules, 
Code  of  Arbitration  Procedure,  and  so 
forth,  have  been  numbered 
consecutively  throughout  the  Manual 


and  considered  together  as  "Rules."  In 
addition,  a  common  numbering  and 
naming  scheme  for  subdivisions  within 
a  Rule  has  been  implemented. 

The  NASD  proposes  to  make  the  rule 
change  effective  no  later  than  six 
months  fit)m  the  date  of  approval, 
although  it  anticipates  an  effective  date 
no  later  than  May  1, 1996.^  The  NASD 
will  provide  notice  to  its  membership  of 
the  definite  effective  date  by  way  of 
publication  in  the  Notice  to  Members.* 
In  the  interim  period  between  the  date 
of  approval  and  the  effective  date  of  the 
revised  Rules,  any  proposed  rule 
changes  by  the  NASD  v^rill  include  the 
old  rule  language  and  number,  with  a 
footnote  which  will  indicate  the  new 
rule  language  and  number.  Any  future 
NASD  rule  proposals  will  also  refer  to 
the  Commission's  approval  order  and 
the  planned  effective  date  of  the 
revision.  This  should  minimize  any 
confusion  to  the  industry  and  to  the 
public. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act '  because  the  rule  change  will 
protect  investors  and  the  public  interest 
by  simplifying  the  layout  of  the  NASD 
Manual.  There  wrill  now  be  a  more 
logical  progression  of  the  Rules  within 
the  Manual.  This  in  turn  will  assist 
NASD  members  and  non-members  in 
utihzing  the  Manual. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  File  No. 
SR-NASI>-95-51  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.8 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  96-541  Filed  1-18-96;  8:45  am) 

BILLING  CODE  8010-01-M 


5  17  CFR  200.30-3(a)(12Kl994). 
>  15  U.S.C.  78s(b)(l) 
2  17CFR240.19b-4 


'  See  Letter  from  Suzanne  E.  Rothwell.  Associate 
General  Counsel.  NASD,  to  Mark  P.  Barracca. 
Branch  Chief.  Over-the-Counler  Regulation, 
Division  of  Marlcet  Regulation.  SEC,  dated  January 
4,  1996  ("Amendment  No.  1"). 

'*In  addition,  the  NASD  will  file  a  proposed  rule 
change,  pursuant  to  Section  19(b)(3)(A)  of  the  Act. 
with  the  Commission  to  ensure  proper  notice  in  the 
Federal  Register  of  the  definitive  effective  date. 

'15U.S.C.  780-3. 

» 17  CFR  200.30-3(a)(12). 
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96-m: 

Sert-Reguiatory  Organizations   nccp 
of  Filing  and  immediate  EHectsveness 
of  Proposed  Rule  Change  Dy  the  N«rw 
YorV  Stock  Excnange  -.oc     f^atlnfl  to 
tt^e  Specialist  System  Charqe 

January  11. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
December  21.  1995.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  January  4, 
1996,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 

Ike  P'~t)04<<i<>d  Rule  Change 

Beginning  January  1,  1996,  the 
Exchange  plans  to  institute  changes 
afliecting  the  Speciahst  System  Charge. 
This  charge  will  be  reduced,  and  the 
method  of  payment  calculation  will  be 
changed.  The  current  Specialist  System 
Charge  will  be  changed  from  $0.65  per 
eligible  order  with  an  annual  aggregate 
maximum  fee  of  $9  million  to  a  fixed 
aggregate  fee  of  $7  million  to  be 
allocated  evenly  over  twelve  months 
with  each  specialist  unit  contributing 
monthly  according  to  its  percentage  of 
eligible  system  orders.  TTie  text  of  the 
proposed  rule  change  is  as  follows  [new 
text  is  italicized;  deleted  text  is 
bracketed): 

Specialist  System  Charge  [-  per  Order) 
[Charge  per  eligible  order  placed 
throu^  CMS  (1)  $0.65] 

$7  million  per  annum  is  aggirgate  to 
be  allocated  evenly  over  12  months  with 
each  specialist  unit  contributing 
monthly  according  to  its  percentage  of 
eligible  system  orders.  (1) 

(1)  Individual  or  agency  market  orders 
from  100-2099  shares  placed  through 
CMS  [excluding  competing  market 
maker  orders). 


'  15  U.S.C  78«(b)(l). 

'  Amendmant  No.  1  clarified  that  compMing 
market  maker  orders  are  coasid«r«d  "eligible 
tystem  orders"  for  purposes  of  the  Specialist 
System  Charge.  See  Latter  dated  January  3,  19M. 
from  lames  E.  Buck.  Senior  Vice  President  and 
Secretarv.  t^YSE.  to  den  Barrentine.  Taaaa  Laadar. 
SEC 


n.  SdHaglilakiry  Organization's 
StatiBMBt  of  the  Pnrpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piu^jose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Soctions  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  change  is  to 
provide  a  more  equitable  distribution  of 
the  Exchange's  overall  charges  among 
its  constituents  and  to  respond  to 
overall  competitive  market  conditions. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act ' 
in  general  and  furthers  the  objectives  of 
Section  6(b)  (4)  *  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
Impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  In 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

DI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
lActiM 


The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange,  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3XA)  of  the  Act »  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.^ 


» 15  U.S.C  78»(b). 
*  15  U.S.C  7S(n>N4). 
MSU.S.C7aMbH3)(A). 
•17CFll240.1tb-4. 


At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commissidn  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  ConunenUi 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
prop>08ed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.^  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
44  and  should  be  submitted  by  February 
9, 1996. 

For  the  Commission,  by  the  EHvision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-542  Filed  l-ia-96;  8:45  am) 

OOeC  M1«-«1-M 


[R«4.  No.  IC-2iee2;  812-M361 

3'  >son  Re(aT>of>»fiip  Funds  and 
»nosor  Partners  inc  .  NoOce  o* 
Application 

)anuan'  a,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APnXANTS:  Brinson  Relationship  Fimds 
(the  "Trust")  and  Brinson  Partners.  Inc. 
(the  "Adviser"). 

MLIVMrT  ACT  seCTiONS:  Order  requested 
under  sociion^  n..  ,  =i]id  17(b)  granting 
an  exsmpticm  from  section  17(a). 


'  17  CFR  200.3O-3(a)(l»- 


UMI 


SUMMARY  OF  APPUCATJON:  .Applicants 
request  relief  from  section  17(a|  to 
permit  series  of  the  Trust  to  invest  in 
other  series  of  the  Trust. 
FIUNQ  DATES:  The  application  was  filed 
on  Jime  20.  1995,  and  was  amended  on 
September  5, 1995  and  December  1, 
1995. 

HEAmNQ  OH  NOTIFICATION  OF  HEARING:  .\n 
order  granting  Uie  application  wili  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  30,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  or  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants,  209  South  LaSalle  Street. 
Chicago,  Illinois  B0604-1 295 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman.  Staff  .Attornev.  at 
(202)  942-0654,  or  .\lison  E  Baur. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Companv  Regulation, 
Division  of  Investment  "vlanagement). 
SUPm.EIIENTARY  INFORMATION:  The 
following  is  a  summary  at  ttie 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  registered  under  the  .\ct  as  an 
open-end  management  investment 
company.  The  Trust  is  comprised  of  six 
series  (the  "Series"):  Brinson  Global 
Securities  Fund,  Brinson  Short-Term 
Fund,  Brinson  Post-Ventu.'-p  Fund, 
Brinson  High  Yield  Fund.  Bnnson 
Emerging  Markets  Equity  Fund,  and 
Brinson  Emerging  Markets  Debt  Fund 
AppUcants  request  that  anv  relief 
granted  pursuant  to  this  application  also 
apply  to  any  subsequently  created 
Series  of  the  Trust  for  which  the 
Adviser,  any  entity  resulting  from  the 
Adviser  changing  its  lunsdiction  or 
form  of  organization,  or  any  entity 
controlUng,  controlled  bv.  or  under 
common  control  with  the  .Adviser  serves 
as  investment  adviser. 

2.  Shares  of  the  Trust  may  only  be 
purchased  by  "accredited  investors  " 
within  the  meaning  of  Regulation  D 
under  the  Seciuities  Act  of  1933.  The 


Trust  does  not  impose  any  sales  charge, 
redemption  fee,  advisory  fee,  or 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  imder  the 
.Act  (a  ■  I2t>-1  Fee"). 

3.  The  .'\d\  iser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
.Adviser  provides  investment  advisory 
.sen.  ices  to  each  Series  of  the  Trust,  but 
it  does  not  receive  any  compensation  for 
these  services  under  its  investment 
advisory  agreement  with  the  Trust. 

4.  Fund/Plan  Services,  Inc.  (the 
".Administrator")  provides  general 
administrative,  accoimting,  pricing,  and 
transfer  agency  services  to  each  Series  of 
the  Trust  pursuant  to  a  multiple  services 
agreement.  Bankers  Trust  Company  (the 
"Custodian")  serves  as  the  custodian  for 
the  securities  and  cash  of  each  Series 
pursuant  to  a  custodial  agreement. 

5.  Applicants  propose  that,  subject  to 
certain  limitations,  each  Series  of  the 
Trust  be  permitted  to  purchase  and 
redeem  shares  of  each  of  the  other 
Series  of  the  Trust  ("Investing  Series"), 
and  that  each  Series  be  permitted  to  sell 
shares  to,  and  redeem  shares  from,  each 
of  the  other  Series  ("Target  Series"). 
Each  Investing  Series  would  be 
permitted  to  invest  a  portion  of  its  assets 
in  Target  Series  that  primarily  invest  in 
certain  securities. 

6  For  example,  in  seeking  to  achieve 
its  objective,  a  portion  of  Brinson  Global 
Securities  Fund's  assets  may  be  invested 
in  the  debt  and  equity  securities  of 
emerging  market  issuers.  Brinson 
Emerging  Markets  Equity  Fund  invests 
in  the  equity  securities  of  issuers  in 
emerging  markets,  and  Brinson 
Emerging  .Markets  Debt  Fimd  Invests  in 
the  deb?  securities  of  issuers  in 
emerging  markets.  AppUcants  propose 
that  if  the  requeued  order  is  granted, 
Brinson  Global  Securities  Fund  could 
invest  that  portion  of  its  assets 
designated  for  investment  in  the  equity 
securities  and  debt  securities  of  issuers 
in  emerging  markets  in  Brinson 
Emerging  Markets  Equity  Fund  and 
Bnnson  Emerging  Markets  Debt  Fund, 
respectively.  These  investments  would 
be  made  m  accordance  with  the 
Investing  Series'  investment  objectives 
and  policies,  and  would  be  within  the 
limitations  of  section  12(d)(1)  of  the  Act. 

7.  The  Investing  Series  will  retain  the 
ability  to  invest  their  assets  directly  in 
securities  as  authorized  by  their 
respective  investment  objectives  and 
policies.  Thus,  if  the  Adviser  believes 
that  it  could  more  economically  invest 
a  .Series'  assets  directly  in  a  particular 
type  of  security,  then  such  direct 
investment  would  be  made.  In  addition, 
each  Target  Series  reserves  the  right  to 
discontinue  selling  shares  to  any 


Investing  Series  if  the  Trust's  board  of 
trustees  determines  that  sales  of  Target 
Series  shares  to  the  Investing  Series 
would  adversely  affect  the  Target  Series' 
portfolio  management  and  operations. 

Applicants'  Legal  Analysis 

1.  Section  17(a),  in  pertinent  part, 
prohibits  an  affiUated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  f>erson,  acting 
as  principal,  from  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  registered  company,  any  security 
or  other  property.  The  Series  may  be 
deemed  to  he  affiliated  persons  within 
the  meaning  of  section  2(a)(3)  of  the  Act 
because  they  are  each  advised  by  the 
Adviser,  and  could  thus  be  considered 
imder  common  control. 

2.  Section  17(b)  provides  that  the  SEC 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
estabUshes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  Involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  widi  the  policy 
of  the  registered  Investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c) 
provides  that  the  SEC  may  exempt 
persons  or  transactions  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act. 

3.  AppUcants  request  an  exemption 
imder  sections  6(c)  and  17(b)  granting 
reUef  from  section  17(a)  to  permit  the 
proposed  transactions.  Applicants  state 
that  the  terms  of  the  proposed 
transactions  are  fair  and  reasonable,  and 
do  not  involve  overreaching.  The 
consideration  paid  and  received  for  the 
sale  and  redemption  of  shares  of  a 
Target  Series  will  be  based  on  the  net 
asset  value  of  the  Target  Series'  shares. 
In  addition,  shares  of  the  Series  are  not 
subject  to  any  sales  loads,  redemption 
fees,  12b-l  Fees,  or  advisory  fees.  Under 
the  condlUons  to  the  requested  order, 
there  wiU  be  no  duplication  of 
administrative  or  custodial  fees,  since 
the  Administrator,  Custodian,  and  their 
respective  affiliates  will  remit  to  an 
Investing  Series,  or  waive,  an  amount 
equal  to  all  fiees  received  by  them  m 
their  affihates  to  the  extent  such  fees  are 
based  upon  assets  of  the  Investing  Series 
invested  in  a  Target  Series.  Any  of  these 
fees  remitted  or  waived  Mill  not  be 
subject  to  recoupment  by  the 
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Administrator,  Custodian,  nor  their 
affiliates. 

4.  Applicants  assert  that  the  proposed 
transactions  are  consistent  with  the 
policies  of  each  Series,  as  an  Investing 
Series"  investment  in  shares  of  a  Target 
Series  will  be  effected  in  accordance 
v^ith  each  hivesting  Series'  investment 
restrictions  Applicants  also  assert  that 
permitting  an  Investing  Series  to  invest 
that  portion  of  its  assets  allocated  to  a 
particular  type  of  secuirity  in  the 
corresponding  Target  Series  of  the  Trust 
would  produce  greater  diversification, 
lower  costs,  and  administrative 
efficiency  for  the  Investing  Series. 

5.  Applicants  state  that,  for  any 
particular  Investing  Series,  the 
percentage  of  the  Series'  assets  allocated 
to  a  particular  type  of  security  at  a 
particular  time  may  not  be  large  enough 
to  make  direct  investments  in  such 
securities  economical. 

Further,  where  a  Series  only  allocates 
a  small  percentage  of  its  assets  to  a 
particular  type  of  security,  applicants 
argue  that  it  is  inefficient  to  burden 
portfolio  managers  of  the  Investing 
Series  with  studying  and  following 
numerous  issuers.  Applicants  assert 
that,  where  an  Investing  Series  invests 
in  a  Target  Series  rather  than  directly 
investing  in  shares  of  certain  securities. 
the  Investing  Series  is  able  to  invest  in, 
and  be  exposed  to,  a  greater  range  of 
issuers.  AppUcants  asserts  that  this 
greater  diversification  decreases  the  risk 
and  volatility  of  investing  in  particular 
securities. 

6.  Applicants  assert  that  the  proposed 
transactions  are  consistent  with 
protection  of  investors  and  the  general 
purposes  of  the  Act. 

Applicants'  Conditions 

Applicants'  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  Each  Investing  Series'  investment 
in  shares  of  any  Target  Series  will  be  in 
accordance  with  the  percentage 
limitations  set  forth  in  section 
12(d)(1)(A)  of  the  Act. 

2.  Shares  of  each  Series  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
advisory  fee.  or  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act. 

3.  Investment  in  shares  of  a  Target 
Series  will  be  in  accordance  with  each 
Investing  Series'  respective  investment 
restrictions  and  will  be  consistent  with 
its  policies  as  recited  in  its  registration 
statement. 

4.  Apphcants  will  cause  the  Adviser, 
Administrator.  Custodian,  and  their 
respective  affiliates,  in  their  capacities 
as  service  providers  for  the  Target 
Series,  to  remit  to  the  respective 


Investing  Series,  or  waive,  an  amount 
equal  to  all  fees  received  by  them  or 
their  affiliates  under  their  respective 
agreements  with  the  Trust  on  behalf  of 
the  Target  Series  to  the  extent  such  fees 
are  based  upon  the  Investing  Series' 
assets  invested  in  the  shares  of  a  Target 
Series.  Any  of  these  fees  remitted  or 
waived  will  not  be  subject  to 
recoupment  by  the  Adviser, 
Administrator,  Custodian,  or  their 
respective  affiliates  at  a  later  date. 

5.  If  the  Adviser  waives  any  portion 
of  a  Target  Series'  fees  or  bears  any 
portion  of  the  expenses  of  a  Target 
Series  (an  "Expense  Waiver"),  the 
adjusted  fees  for  a  Target  Series  (gross 
fees  minus  Expense  Waiver)  will  be 
calculated  without  reference  to  the 
amounts  waived  or  remitted  pursuant  to 
condition  4.  Adjusted  fees  then  will  be 
reduced  by  the  amount  waived  pursuant 
to  condition  4.  If  the  amount  waived 
pursuant  to  condition  4  exceeds 
adjusted  fees,  the  Adviser  also  will 
reimburse  the  Investing  Series  in  an 
amount  equal  to  such  excess. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delisted 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  9ft-512  Filed  1-18-96:  8:45  am] 
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[Release  No.  35-26449] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
f'Acf) 

January  5.  1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application  (s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
apphcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  in 
January  29,  1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  application(s)  and/ 
or  declarant(s)  at  the.address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 


the  request.  Any  request  for  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  said  date,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Consolidatpfi  Natural  Gas  Company,  et 
al.  (70-8703) 

Consolidated  Natural  Gas  Company 
("CNG").  CNG  Tower.  625  Uberty 
Avenue.  Pittsburgh.  Pennsylvania, 
15222-3199.  a  registered  holding 
company.  CNG's  nonutility  subsidiaries, 
CNG  Energy  Services  Corporation 
("Energy  Services"),  and  CNG  Products 
and  Services.  Inc.  ("CNG  Products"), 
One  Park  Ridge  Center.  P.O.  Box  15746, 
Pittsburgh,  Pennsylvania  15244-0746, 
have  filed  an  application-declaration 
under  sections  9(a),  10.  12(b)  and  12(c) 
of  the  Act  and  rule  43.  44,  45  and  54 
thereunder. 

Consolidated.  Energy  Services  and 
CNG  Power  propose  to  effect  a 
restructuring  of  a  group  of  companies  in 
the  CNG  System  ("System"),  which  are 
in  the  nonutility  energy  business.  The 
resulting  configuration  would  cause  this 
part  of  the  System  to  conform  more 
substantially  with  its  managerial 
reporting  structure. 

By  Commission  order  dated  August 
28.  1995  (HCAR  No.  26363).  CNG  and 
Energy  Services  were  authorized  to  form 
CNG  Products,  which  then  was  called 
CNG  Special  Products  and  Services,  Inc. 
All  of  the  issued  and  outstanding 
common  stock  of  CNG  Products  are  at 
this  time  owned  by  Energy  Services.  It 
is  now  proposed  that  the  ownership  of 
CNG  Products  be  transferred  from 
Energy  Services  to  CNG  in  the  form  of 
a  dividend  by  Energy  Services  to  CNG 
of  all  of  the  outstanding  common  stock 
of  CNG  Products. 

By  Commission  order  dated  December 
21.  1990  (HCAR  No.  25224).  CNG 
through  CNG  Power,  was  authorized  to 
form  CNG  Technologies,  Inc.  ("CNGT") 
and  to  invest  up  to  $2  million  in  CNGT 
for  it  to  acquire  limited  partnership 
interests  in  a  gas  industry  fund  created 
to  invest  in  smaller  companies 
developing  new  technologies  to  enhance 
the  supply,  transportation  and 
utilization  of  natural  gas.  By  subsequent 
Commission  order  dated  August  27, 
1992  (HCAR  No.  25615)  ("Order").  CNG 
was  authorized  to  provide  up  to  $25 
million  to  CNG  Power's  Natural  Gas 
Vehicle  Division  ("Division"),  through 
December  31,  1997,  to  allow  it  to  engage 
in  natural  gas  vehicle  activities.  In  order 
to  have  CNG  Power's  activities  more 
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concentrated  in  independent  power 
production,  it  is  proposed  to  move  the 
outstanding  shares  of  common  stock  of 
CNGT  and  the  Division  to  CNG  Products 
after  it  becomes  a  direct  subsidiary  of 
CNG. 

It  is  proposed  that  CNG  Power  sell  all 
of  the  CNGT  common  stock 
("Common")  to  CNG  Products  for  its  net 
book  value,  which  was  $1,994,000  at 
October  8, 1995.  To  finance  the 
acquisition  of  the  Common,  CNG 
Products  proposes  to  sell  up  to  220 
shares  of  its  common  stock  at  its  par 
value  of  $10,000  per  share  to  CNG. 

The  transfer  of  the  Division  would  be 
effected  by  CNG  Power  declaring  a 
dividend  of  the  Division's  assets  to 
CNG.  with  subsequent  transfer  of  the 
assets  to  CNG  Products  as  a  contribution 
to  capital  by  CNG.  It  is  proposed  that 
CNG  Products  would  also  succeed  to  the 
same  authority  granted  to  CNG  Power  in 
the  Order. 

By  order  dated  October  21.  1994 
(HCAR  No.  26148),  CNG  Power  was 
authorized  to  acquire  all  of  the  issued 
and  outstanding  shares  of  common 
stock  of  CNG  Market  Center  Services, 
Inc.,  ("CNG  Market  Center").  As  part  of 
the  movement  of  CNG  Power  from  being 
a  direct  subsidiary  of  CNG  to  being  a 
direct  subsidiary  of  Energy  Services, 
CNG  Power  proposes  to  transfer  as  a 
dividend  to  CNG  all  of  the  issued  and 
outstanding  shares  of  common  stock  of 
CNG  Market  Center. 

By  Commission  order  dated  February 
27.  1987  (HCAR  No.  24329),  CNG  was 
authorized  to  acquire  all  of  the  issued 
and  outstanding  shares  of  common 
stock  of  CNG  Power,  which  was  then 
called  CNG  Trading  Company.  CNG 
now  proposes  to  transfer  these  shares  as 
a  capital  contribution  to  Energy 
Services. 

By  Commission  order  dated  Mav  13, 
1991  (HCAR  No.  25311),  CNG  was 
authorized  to  acquire  all  of  the  issued 
and  outstanding  shares  of  common 
stock  of  CNG  Storage  Service  Company 
("CNG  Storage").  CNG  now  proposes  to 
transfer  these  shares  as  a  capital 
contribution  to  Energy  Services. 

Allegheny  Power  System,  Inc.,  et  ai. 
(70-87511 

Allegheny  Power  System,  Inc. 
("APS"),  a  registered  holding  company, 
and  AYP  Capital.  Inc.  ("AYP"),  a  non ' 
utility  subsidiary  company  of  APS.  both 
of  12  East  49th  Street,  New  York,  New 
York,  10017.  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10,  and  12(b)  of  the  Act  and  rule  45 
thereunder. 

AYP  proposes  to  invest  up  to  $5 
million  to  engage  in  preliminary 
development  activities  in  cormection 


with  new  technologies  related  to  the 
core  business  of  APS  and  to  invest  up 
to  $1 5  million  to  acquire  an  interest  and 
to  become  a  limited  partner  in  a 
Delaware  limited  partnership 
("Partnership  ").  the  Partnership  will 
invest  in  companies  ("Portfolio 
Companies")  engaged  in  the 
development  of  new  technologies. 
products  or  services  related  to  the  core 
business  of  APS. 

.^YF  will  acquire  all  of  the  limited 
partnership  interests  in  the  Partnership. 
The  sole  general  partner  will  be  Advent 
International  Corporation  ("Advent"),  a 
\  enture  capital  investment  firm.  APS 
proposes  to  provide  the  funds  needed 
by  AYP  to  engage  in  those  preliminary 
development  activities  and  to  acquire 
the  interests  in  the  Partnership.  APS 
will  obtain  such  funds  fi"om  sales  of 
common  stock,  commercial  paper  sales, 
and  generated  funds. 

The  term  of  the  Partnership  shall  be 
for  ten  years  from  the  date  of  a  Limited 
Partnership  Agreement  ("Agreement), 
subject  to  extension  for  up  to  two  years. 
The  Agreement  provides  that  AYP  shall 
contribute  to  the  capital  gf  the 
Partnership  cash  in  the  amoimt  of  10% 
of  its  capital  commitment  of  $15 
million.  Thereafter,  the  balance  of  the 
capital  commitment  of  $13.5  million 
shall  be  due  and  payable  in  cash 
installments. 

Subject  to  certain  limitations  set  forth 
in  the  Agreement,  the  management, 
operation,  and  implementation  of  policy 
of  the  Partnership  will  be  vested  in 
Advent  alone.  Advent  shall  have 
discretion  to  invest  funds  in  accordance 
with  investment  guidelines  set  forth  in 
the  Investment  Charter  attached  to  the 
.Agreement,  flowever.  after  execution  of 
the  Agreement,  no  term  or  provision 
shall  be  waived,  modified  or  amended, 
unless  AYP  has  given  its  prior  consent, 
nor  shall  investments  be  made  in  new 
technologies  that  AYP  deems  imrelated 
to  its  core  business. 

AVT  will  be  entitled  to  receive  notices 
and  other  information  from  Advent,  to 
inspect  books  and  records,  to  attend 
discussions  with  potential  Portfolio 
Companies  and  to  vote  on  a  limited 
number  of  actions  that  could 
fundamentally  change  the  structure  and 
purposes  of  the  Partnership.  AYP  will 
have  no  independent  right  to  vote  on 
whether  to  invest  in  particular  Portfolio 
Companies  or  to  remove  Advent,  except 
for  cause  or  a  substantial  change  in  the 
management  of  Advent. 

.•\dvent  will  be  paid  an  annual 
management  fee  up  to  3.5%  of  the  total 
committed  capital,  as  well  as  a  20% 
share  of  net  gains  and  income  on 
investments.  All  Partnership  income 
and  losses  will  be  allocated  80%  to  the 


AYP  and  20%  to  Advent.  Distributions 
in  kind  of  the  securities  of  Portfolio 
Companies  might  be  made.  Unless  AYT 
obtains  approval  irom  the  Commission 
to  retain  such  securities,  AYP 
undertakes  that  it  will  sell  such 
securities  within  one  year  from  the  date 
of  its  receipt  thereof. 

Savannah  Electric  and  Power  Company 
(70-8753) 

Allegheny  electric  and  Power 
Company  ("Savannah"),  600  East  Bay 
Street,  Savannah,  Georgia  31401,  an 
electric  public-utility  subsidiary  of  The 
Southern  Company,  a  registered  holding 
company,  has  filed  an  application  under 
sections  9(a)  and  10  of  the  Act. 

Savannah  proposes  to  enter  into 
arrangements  with  the  Savaimah 
Economic  Development  Authority 
("authority"),  a  pubUc  corporation  and 
an  instnmientality  of  the  State  of 
Georgia,  for  the  issuance  and  sale  of  the 
Authority's  industrial  development 
revenue  bonds  ("Revenue  Bonds")  in  an 
aggregate  principal  amount  not 
exceeding  $7  million  for  payment  of  the 
costs  of  acquiring,  constructing, 
installing  and  equipping  a  project 
("Project")  consisting  of  mooring 
dolphins,  pilings  and  a  coal  conveying 
system  for  off-loading  coal  from  barges 
or  ships,  including  a  dock,  foimdations 
and  related  faciUties.  for  delivering  coal 
to  Savannah's  Plant  Kraft  (Port 
Wentworth)  in  Chatham  coimty, 
Georgia.  The  Revenue  Bonds  will  be 
issued  and  sold,  and  the  related 
transactions  (as  described  heiein)  will 
be  cohsummated,  no  later  than  Jime  30, 
1996. 

The  Revenue  Bonds  wrill  be  issued 
under  and  seciu^  by  a  Trust  Indenture 
("Trust  Indenture")  between  the 
Authority  and  a  banking  institution 
acting  as  trustee  ("Trustee")  for  the 
owTiers  of  the  Revenue  Bonds.  The 
Revenue  Bonds,  which  are  anticipated 
to  be  fully  subject  to  taxation  imder 
applicable  federal  and  state  tax  laws. 
will  mature  (subject  to  prior 
redemption)  on  a  date  not  more  than  30 
years  after  the  date  on  which  they  are 
initially  issued. 

The  proceeds  from  the  Authority's 
sale  of  the  Revenue  Bonds  will  be 
deposited  with  the  Trustee  and  will  be 
applied  by  Savannah  to  payment  of  the 
cost  of  construction  of  the  Project. 

The  Revenue  Bonds  initially  will  bear 
interest  at  an  interest  rate  determined 
weekly  until  converted  at  the  direction 
of  Savannah  to  a  different  interest  rate 
mode  permitted  under  the  Trust 
Indenture.  Other  permitted  modes  will 
include  interest  periods  of  one  month's, 
three  months'  and  six  months'  duration. 
Savannah  also  may  convert  the  interest 
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rate  on  the  Revenue  Bonds  to  a  fixed 
rate  to  their  stated  maturity.  The  interest 
rate  on  the  Revenue  Bonds  will  not  at 
any  time  exceed  2%  plus  the  yield  on 
U.S.  Treasury  securities  having  a 
comparable  matvuity. 

Except  as  otherwise  provided  in  the 
Trust  Indenture,  the  interest  rate  in  each 
such  mode  will  be  determined  by  the 
remarketing  agent  ("Remarketing 
Agent")  as  the  minimum  rate  of  interest 
necessary,  in  the  judgment  of  the 
Remarketing  Agent,  to  enable  the 
Remarketing  Agent  to  sell  the  Revenue 
Bonds  at  a  price  equal  to  the  principal 
amount  thereof  plus  accrued  interest,  if 
aiiy,  thereon.  SunTrust  Bank.  Atlanta 
(which  bank  is  also  expected  to  serve  as 
placement  agent  for  the  Revenue  Bonds) 
will  initially  serve  as  Remarketing 
Agent.  Savannah  will  agree  to  pay  the 
Remarketing  Agent  an  aiuiual  fee  not 
exceeding  V«  of  1%  of  the  principal 
amount  of  the  Revenue  Bonds 
outstanding. 

The  Trust  Indenture  provides  that  the 
Revenue  Bonds  will  be  subject  to 
purchase  on  the  demand  of  the  owners 
thereof  and  to  memdatory  purchase 
upon  the  occurrence  of  certain  events, 
as  set  forth  in  the  Trust  Indenture.  Such 
mandatory  purchase  events  include 
conversion  of  the  interest  rate  mode  to 
a  fixed  rate  of  interest  to  the  stated 
maturity  of  the  Revenue  Bonds. 

The  Revenue  Bonds  will  be  subject  to 
redemption  at  the  direction  of  Savannah 
as  provided  in  the  Trust  Indenture.  The 
Revenue  Bonds  may  be  entitled  to  the 
benefit  of  a  mandatory  redemption 
sinJting  fund  calculated  to  retire  a 
portion  of  the  initial  aggregate  principal 
amount  of  the  issue  prior  to  maturity. 

In  connection  with  the  issuance  of  the 
Revenue  Bonds,  Savannah  proposes  to 
grant  the  Authority  an  estate  for  years  in 
the  real  property  on  which  the  Project 
is  being  constructed  for  a  term 
coinciding  with  the  term  of  the  Revenue 
Bonds.  Savannah  additionally  proposes 
to  enter  into  a  Lease  Agreement  with  the 
Authority  ("Agreement").  The 
Agreement  will  provide  for  the 
Authority's  lease  of  the  Project  to 
Savannah  and  Savannah's  lease  of  the 
Project  from  the  Authority.  Savannah 
will  agree  pursuant  to  the  Agreement  to 
pay  to  the  Trustee,  as  assignee  of  the 
Authority,  from  time  to  time  as  the 
amount  owed  thereunder  in  respect  of 
the  lease  of  the  Project,  amounts  which, 
and  at  or  before  times  which,  shall 
correspond  to  the  payments  with 
respect  to  the  principal  of  and  premium, 
if  any,  and  interest  on  the  Revenue 
Bonds  whenever  and  in  whatever 
manner  the  same  shall  become  due, 
whether  at  stated  maturity,  upon 
redemption  or  declaration  or  otherwise. 


and  the  purchase  price  of  Revenue 
Bonds  required  to  be  piuchased  under 
the  Trust  Indentiu^.  The  Agreement  will 
also  obligate  Savannah  to  pay  the  fees 
and  charges  of  the  Trustee  and  all  costs 
of  operating,  maintaining  and  repairing 
the  Project. 

The  Agreement  will  provide  that, 
upon  its  expiration  or  termination,  all 
right,  title  and  interest  in  and  to  the 
Project  will  revert  to  Savannah. 

Siavannah  further  proposes  to  enter 
into  arrangements  with  the  Authority 
and  SunTrust  Bank,  Atlanta  (or  other 
entity  or  entities)  acting  as  placement 
agent  with  respect  to  the  issuance  and 
sale  by  the  Authority  of  the  Revenue 
Bonds.  Pursuant  to  such  arrangements, 
the  placement  agent  is  to  agree  to  use  its 
best  efforts  to  arrange  for  the  sale  of  the 
Revenue  Bonds  at  a  purchase  price  of 
100%  of  the  principal  amount  thereof, 
and  Savannah  will  pay  the  placement 
agent's  fee  for  its  services  in  an  amount 
not  exceeding  1%  of  the  principal 
amount  of  the  Revenue  Bonds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authoijjy. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  96-508  Filed  1-18-96;  8:45  am) 

BILUNQ  CODE  8010-01-M 


Pnvestment  Company  Act  R«l.  No.  21661; 
812-0936] 

Funds  IV  Trust,  et  ai.;  Notice  of 
Application 

January  5, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Funds  IV  Trust  (the 
"Trust")  and  Bank  IV,  National 
Association  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
imder  section  6(c)  for  an  exemption 
from  section  15(a). 
SUMMARY  OF  APPLICATION:  Fourth 
Financial  Corporation  ("Fourth 
Financial"),  the  parent  of  the  Adviser  to 
the  Trust,  will  merge  with  and  into 
Acquisition  Sub,  Inc.  ("ASI"),  a  wholly- 
owned  subsidiary  of  Boatmen's 
Bancshares,  Inc.  ("Boatmen's").  The 
merger  will  result  in  the  assignment, 
and  thus  the  termination,  of  the  existing 
investment  advisory  contract  between 
the  Trust  and  the  Adviser.  The  order 
would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
advisory  contract  for  a  period  of  up  to 
120  days  following  the  date  of  the 


merger  (but  in  no  event  later  than  May 
30,  1996)  ("Interim  Period").  The  order 
also  would  permit  the  Adviser  to 
receive  from  the  Trust  fees  earned  under 
the  new  investment  advisory  contract 
during  the  Interim  Period  following 
approval  by  the  Trust's  shareholders. 
FILING  DATE:  The  application  was  filed 
on  January  5,  1996. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
January  30,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  vmting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  Funds  IV  Trust,  c/o  Furman 
Selz  Incorporated,  237  Park  Avenue, 
Suite  910.  New  York,  New  York  10017, 
Attention  John  J.  Pileggi;  Bank  IV,  100 
North  Broadway,  Wichita,  Kansas 
67202,  Attention:  Phihp  Owings.  Senior 
Vice  President. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942—0573,  or  Ahson  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  and  is  registered  under  the  Act  as 
an  open-end  management  investment 
company.  Each  of  the  following  funds  is 
a  series  of  the  Trust:  U.S.  Treasury 
Reserve  Money  Market  Fund,  Short- 
Term  Treasury  Income  Fund, 
Intermediate  Bond  Income  Fund,  Bond 
Income  Fund,  Stock  Appreciation  Fund. 
Aggressive  Stock  Appreciation  Fund, 
Value  Stock  Appreciation  Fund,  and 
International  Equity  Fund  (collectively, 
the  "Funds"). 

2.  The  Adviser  is  a  wholly-owned 
subsidiary  of  Fourth  Financial  and  is  a 
bank  within  the  meaning  of  section 
2(a)(5)  of  the  Act.  The  Trust  has  entered 


into  an  investment  advisory  agreement 
(the  "Existing  Agreement")  with  the 
Adviser,  under  which  the  Adviser 
provides  investment  advisory  services 
to  the  Trust. 

3.  Under  an  Agreement  and  Plan  of 
Merger  (the  "Merger  Agreement ')  dated 
August  25, 1995  among  Fourth 
Financial,  Boatmen's,  and  ASI,  Fourth 
Financial  agreed  to  merge  with  and  into 
ASI. 

4.  On  January  15.  1996,  in  accordance 
with  section  15(c)  of  the  Act,  the  board 
is  scheduled  to  vote  on  the  new 
investment  advisory  agreement  between 
the  Adviser  and  the  Trust  with  respect 
to  the  Funds  (the  "New  Agreement").' 
During  the  meeting,  the  board,  a 
majority  of  which  is  comprised  of 
members  who  are  not  "interested 
persons"  ("Independent  Trustees ')  will 
consider  the  New  Agreement  to  be 
entered  into  upon  consummation  of  the 
Merger.  The  board  will  evaluate  the 
New  Agreement  after  receiving  such 
information  as  they  deem  reasonably 
necessary  to  evaluate  whether  the  terms 
of  the  New  Agreement  are  in  the  best 
interests  of  the  Funds  and  their 
shareholders.  The  New  Agreement  is 
identical  to  the  Existing  Agreement, 
except  for  its  effective  date. 

5.  The  Adviser  had  planned  to 
propose  that  the  Trustees  take  action  in 
January,  1996  to  approve  the  New 
Agreement  and  to  call  a  meeting  of 
shareholders  of  each  Fimd  to  vote  on 
the  New  Agreement  in  February  or 
March,  1996.  Fourth  Financial  recently 
was  advised  that  the  necessary  bank 
regulatory  approval  for  the  Merger  could 
occur  more  rapidly  and  that  the  Merger 
date  could  be  advanced  to  as  early  as 
January  31,  1996.  Although  the  Trust 
has  prepared  the  required  proxy 
materials  and  has  scheduled 
shareholder  meetings  for  February  13, 
1996  to  approve  the  New  Agreement. 
there  may  not  be  an  adequate 
solicitation  period  to  obtain  approval  of 
the  New  Agreement  by  shareholders  of 
each  Fund  before  the  Merger  occurs. 

6.  AppUcants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution  as  escrow  agent. 
The  arrangement  would  provide  that:  (a) 
the  fees  payable  to  the  Adviser  during 
the  Interim  Period  under  the  New 
Agreement  would  be  paid  into  an 
interest-bearing  escrow  account 


<  Section  15(c)  provides,  in  relevant  part,  that  it 
shall  be  unlawful  for  any  registered  investment 
company  to  enter  into  an  investment  advisory 
contract  unless  the  terms  of  such  contract  have  been 
approved  by  the  vote  of  a  majority  of  directors,  who 
are  not  parties  to  such  contract  or  interested 
persons  of  any  such  party,  cast  in  person  at  a 
meeting  called  for  the  purpose  of  voting  on  such 
approval. 


maintain '»d  by  the  escrow  agent;  (b)  the 
amounts  in  ihe  escrow  account  with 
respect  to  each  Fund  (including  interest 
earned  on  such  paid  fees)  would  be  paid 
to  the  Adviser  only  upon  approval  by 
the  Fund  shareholders  of  the  New 
-Agreement,  or  in  the  absence  of  such 
approval,  to  the  respective  Fund. 

Applicants  I^gai  Analysis: 

1.  Applicants  seek  an  exemption 
pursuant  to  section  6(c)  bxjm  section 
1 5(a)  of  the  Act  to  permit  the 
implementation,  without  shareholder 
approval,  of  the  New  Agreement  during 
the  Interim  Period.  AppUcants  also 
request  permission  for  the  Adviser  to 
receive  from  each  Fund  all  fees  earned 
under  the  New  Agreement  implemented 
during  the  Interim  Period  if  and  to  the 
extent  the  New  Agreement  is  approved 
bv  the  shareholders  of  such  Fund. 
.•\pphcants  anticipate  that  the  Merger 
could  occur  as  early  as  January  31,  1996. 
.Accordingly,  the  exemption  would 
cover  the  period  commencing  on  the 
date  of  the  Merger  and  continuing 
through  the  date  the  New  Agreement  is 
approved  or  disapproved  by  the 
shareholders  of  the  respective  Funds, 
which  period  shall  be  no  longer  than 
120  days  following  the  termination  of 
the  Existing  Agreement  (but  in  no  event 
later  than  May  30,  1996). 

2.  Section  15(a)  prohibits  an 
investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  under  a 
written  contract  that  has  been  approved 
by  a  majority  of  the  voting  securities  of 
the  investment  company.  Section  15(a) 
further  requires  that  the  written  contract 
provide  for  its  automatic  termination  in 
the  event  of  an  assignment.  Section 
2(a)(4)  defines  "assignment"  to  include 
any  direct  or  indirect  transfer  of  a 
contract  by  the  assignor  or  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  holder  of  the  assignor. 

3.  Upon  completion  of  tne  Merger, 
Fourth  Financial  will  merge  into  ASI. 
Because  Fourth  Financial  is  the 

Adv  iser  s  parent,  the  Merger  will  result 
in  an  "assignment"  of  the  Existing 
Agreement  within  the  meaning  of 
section  2(a)(4).  Consistent  with  section 
15(3),  therefore,  the  Existing  Agreement 
will  terminate  according  to  its  terms 
upon  completion  of  the  Merger. 

4.  Rule  15a-4  provides,  in  relevant 
part,  that  if  an  investment  adviser's 
investment  advisory  contract  with  an 
investment  company  is  terminated  by 
assignment,  the  adviser  may  continue  to 
act  as  such  for  120  days  at  the  previous 
compensation  rate  if  a  new  contract  is 
approved  bv  the  board  of  directors  of 
the  investment  company  and  if  neither 


the  investment  adviser  nor  a  controlling 
person  thereof  directly  or  indirectly 
receives  money  or  other  benefit  in 
cormection  vrith  the  assignment. 
Because  the  Adviser  will  receive  a 
benefit  in  cormection  with  the 
assignment  of  the  Existing  Agreement, 
applicants  may  not  rely  on  rule  15a-4. 

5.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

6.  Applicants  believe  that  the 
i«quested  reUef  is  necessary,  as  it  would 
permit  continuity  of  investment 
management  to'each  Fund  during  the 
period  following  the  Merger  so  that 
services  to  the  Funds  would  not  be 
disrupted.  Applicants  beUeve  that  the 
Interim  Period  they  request  will 
facilitate  the  orderly  and  reasonable 
consideration  of  the  New  Agreements  by 
the  Funds'  shareholders  in  a  manner 
that  is  consistent  with  the  provisions  of 
section  15  as  well  as  the  corporate 
governance  objectives  of  the  Act. 

7.  Applicants  believe  that  the  best 
interests  of  Fund  shareholders  would  be 
served  if  the  Adviser  receives  fees  for 
services  rendered  during  the  Interim 
Period.  These  fees  are  essential  to 
maintaining  the  Adviser's  ability  to 
provide  services  to  the  Fimds.  In 
addition,  the  fees  to  be  paid  during  the 
Interim  Period  are  at  the  same  rate  as 
the  fees  currently  payable  by  the  Fimds 
under  the  Existing  Agreement. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1 .  The  New  Agreement  will  have  the 
same  terms  and  conditions  as  the 
Existing  Agreement,  except  for  its 
effective  date. 

2.  Fees  earned  by  the  Adviser  in 
respect  of  the  New  Agreement  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  paid  fees)  will 
be  paid  (a)  to  the  Adviser  in  accordance 

with  the  New  Agreement,  after  the 
requisite  approvals  are  obtained,  or  (b) 
to  the  respective  Fund,  in  the  absence 
of  such  approvals. 

3.  The  Trust's  board  of  trustees, 
including  a  majority  of  the  Independent 
Trustees,  will  have  approved  the  New 
Agreement  in  accordance  with  section 
15(c)  of  the  Act. 
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4.  The  Funds  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
New  Agreement  on  or  before  the  120th 
day  following  the  termination  of  the 
Existing  Agreement  (but  in  no  event 
later  than  May  20.  1996). 

5.  The  Adviser  or  Fourth  Financial 
will  bear  the  costs  of  preparing  and 
filing  this  application  and  the  costs 
relating  to  the  sohcitation  of  Fund 
shareholder  approval  necessitated  by 
the  Merger. 

6.  The  Adviser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  during  the 
Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided. 
If  personnel  providing  material  services 
during  the  Interim  Period  change 
materially,  the  Adviser  will  apprise  and 
consult  with  the  board  to  assure  that 
they,  including  a  majority  of  the 
Independent  Trustees,  are  satisfied  that 
the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  96-511  Filed  1-18-96;  8:45  ami 


:oE  aoio-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Dec  ^o-^tion  of  Economic  Injury  Disaster 
.j,i'    i  ea  »8721) 

Oregon;  Declaration  of  Disaster  Loan 

Area 

Tillamook  County  and  the  contiguous 
counties  of  Clatsop,  Columbia,  Lincoln. 
Polk,  Yamhill  and  Washington  in  the 
State  of  Oregon  constitute  an  economic 
injury  disaster  loan  area  caused  by 
landslides  due  to  severe  weather 
including  flooding  which  occurred  from 
October  through  December,  1995. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
September  20, 1996  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento,  CA  95853- 
4795,  or  other  locally  announced 
locations.  The  interest  rate  for  eligible 
small  businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 


Dated:  December  20. 1995. 
Cassandra  M.  Pulley, 
Deputy  Administrator. 
IFR  Doc.  96-543  Filed  1-18-96;  8:45  am) 
BH.UNO  COOC  MU8-01-P 


[Declaration  of  Disaster  Loan  Area  #2811] 

U.S.  TefTltory  of  the  Virgin  Islands; 
Amendment  #3 

The  above  numbered  Declaration  is 
hereby  amended,  effective  December  20, 
1995  to  extend  the  termination  date  for 
fihng  applications  for  physical  damage 
imtil  January  15.  1996.  The  termination 
date  for  economic  injury  remains  the 
same.  June  17.  1996,  at  the  previously 
designated  location. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  21. 1995. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  96-544  Filed  1-18-96;  8:45  am) 

BU.LINO  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2316] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Dangerous  Goods, 
Solid  Cargoes  and  Containers;  Notice 
of  Meeting 

The  Working  Group  on  Dangerous 
Goods,  Solid  Cargoes  and  Containers  of 
the  Subcommittee  on  Safety  of  Life  at 
Sea  (SOLAS)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  January  26. 
1996.  in  Room  2415.  at  U.S.  Coast  Guard 
Headquarters.  2100  2nd  Street.  SW., 
Washington.  DC  20593-0001.  The 
purpose  of  the  meeting  is  to  finalize 
preparations  for  the  First  Session  of  the 
Subcommittee  on  Dangerous  Goods. 
SoUd  Cargoes  and  Containers  (DSC)  of 
the  International  Maritime  Organization 
(IMO)  which  is  scheduled  for  February 
5-9. 1996,  at  the  IMO  Headquarters  in 
London.  The  DSC  Subcommittee  was 
formed  by  combining  the  Subcommittee 
on  the  Carriage  of  Dangerous  Goods 
(CDG)  and  the  Subcommittee  on 
Containers  and  Cargoes  (BC). 

The  agenda  items  of  particular 
interest  are: 

a.  Harmonization  of  the  International 
Maritime  Dangerous  Goods  (IMDG) 
Code  with  the  UN  Recommendations  on 
the  Transport  of  Dangerous  Goods. 

b.  Amendment  28-96  of  the  IMDG 
Code. 

c.  Implementation  of  the  IMDG  Code. 


d.  Development  of  new  glossary  and 
illustrations  of  packagings  for  Annex  I 
to  the  IMDG  Code.       •■ 

e.  Amendments  to  the  Emergency 
Procedures  for  Ships  Carrying 
Dangerous  Goods  (EmS)  and  the 
Medical  First  Aid  Guide  for  Use  in 
Accidents  Involving  Dangerous  Goods 
(MFAG). 

f.  Implementation  of  Annex  III  of  the 
Marine  Pollution  Convention  (MARPOL 
73/78).  as  amended,  and  amendments  to 
the  IMDG  Code  to  cover  marine 
pollution  aspects. 

g.  Reports  on  incidents  involving 
dangerous  goods  or  marine  pollutants  in 
packaged  form  on  board  ships  or  in  port 
areas. 


h.  Evaluation  of  properties  of  solid 
bulk  cargoes. 

i.  Amendments  to  the  Code  of  Safe 
Practice  for  Solid  Bulk  Cargoes  (BC 
Code). 

j.  Loading  emd  unloading  of  bulk 
cargoes. 

k.  Development  of  measures 
complementary  to  the  Irradiated 
Nuclear  Fuel  (INF)  Code. 

1.  Stowage  and  securing  of  cargoes  on 
offshore  supply  vessels 

m.  Entry  into  enclosed  spaces. 

n.  Amendments  to  SOLAS  chapters  VI 
andVU. 

o.  Guidelines  for  the  development  of 
shipboard  emergency  plans  for  marine 
pollutants. 

p.  Water  level  alarms  in  cargt)  holds. 

q.  Cargo  securing  manual. 

r.  Revision  of  the  Recommendations 
on  the  Safe  Use  of  Pesticides  in  Ships. 

s.  Offshore  tank  containers. 

t.  Ships'  stores  of  a  hazardous  nature. 

u.  Review  of  open-top  containership 
provisional  requirements. 

v.  Risk  analysis  of  on-deck  stowage  of 
dangerous  goods  and  marine  pollutants 
and  recommendations  for  the  revision  of 
relevant  IMDG  Code  stowage  provisions. 

w.  Revision  of  the  format  of  the  IMDG 
Code. 

x.  Review  of  reporting  requirements 
in  IMO  instruments. 

y.  Relations  with  other  organizations. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  CDR  K.  S. 
Cook,  U.S.  Coast  Guard  (G-MOS-3), 
2100  Second  Street,  SW..  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
1577. 

Dated:  December  15. 1995. 
Richard  T.  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee. 
(FR  Doc.  96-556  Filed  1-18-96;  8:45  amj 
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iP'jbilc  Notice  No  2315] 

Shipping  Coordinating  Committee, 
International  Maritime  Organization 
(IMO)  Legal  Committee;  Notice  of 

Meeting 

Ine  u.b.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  a  special 
open  meeting  at  10  a.m..  on  Thursday 
January  25.  1996.  in  Room  6319  of  L  S 
Coast  Guard  Headquarters.  2100  Second 
Street.  SW..  Washington,  DC.  The 
purpose  of  this  meeting  is  to  seek  public 
comment  in  preparation  for  aii 
upcoming  diplomatic  conferrnc  e  that 
will  consider  the  draft  texts  of  both  an 
International  Convention  on  Liability 
and  Compensation  for  Damage  in 
Connection  with  the  Carriage  of 
Hazardous  and  Noxious  Substances  by 
Sea  (HNS  Convention)  and  a  Protocol  to 
amend  the  International  Convention  on 
Limitation  of  Liability  for  Maritime 
Claims  (76  LLMC).  The  diplomatic 
conference  wrill  be  held  in  London,  at 
the  Headquarters  of  the  International 
Maritime  Organization  (IMO).  from 
April  15  until  May  3.  1996. 

To  facilitate  the  attendance  of  those 
participants  who  may  be  interested  in 
only  certain  aspects  of  the  pubbc 
meeting,  the  first  item  addressed  will  be 
a  presentation  on  the  basic  structure. 
framework,  and  legal  pnnciples  of  the 
draft  HNS  Convention  Comments  will 
be  sought  at  this  time  regarding  the 
substance  of  the  draft  HNS  Convention 
to  assist  the  United  Stales  delegation  m 
developing  negotiating  positions  for  the 
diplomatic  conference. 

At  approximately  11  a.m..  there  will 
be  a  presentation  on  the  major  revisions 
to  the  76  LLMC  that  would  be  brought 
about  by  the  draft  Protocol.  Comments 
will  be  sought  at  this  time  regarding  the 
substance  of  the  draft  Protocol  to  assist 
the  United  States  delegation  in 
developing  negotiating  positions  for  the 
diplomatic  conference. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information  or  to  submit  views 
concerning  the  subjects  of  discussion. 
contact  either  Captain  David  I  Kantor  or 
Lieutenant  Conunander  Steven  U 
Poulin,  U.S.  Coast  Guard  (G-LMI).  2100 
Second  Street.  SW.,  Washington,  DC 
20593,  telephone  (202)  267-1527, 
telefax  (202)  267-4496. 

Dated:  December  18.  1995. 
Charles  A.  Mast, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc  96-557  Filed  1-18-96;  8:45  am) 
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SURFACE  TRANSPORTATION  BOARD 
[Docket  No.  AB-55  (Sut>-No  520X)] ' 

CSX  Transportation,  Inc  - 
Abandonment  Exemption — Chatriarr. 
County,  GA 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  verified  notice  under  49  CFR  Part 
1 152  Subpart  F — Exempt 
Abandonments  to  abandon 
appro ximatelv  0.69  miles  rail  line 
between  miiepost  SHB— 511.66  and 
SHB-5 12.35  in  North  Savannah, 
Hutchinson  Island,  Chatham  Coimty, 
GA 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  there  is  no  overhead  traffic  on  the 
line,  (3)  no  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  by  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
c  essation  of  service  over  the  line  either 
is  pending  with  the  Board  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1 105.7  (environmental  report).  49 
CFR  1105  8  (historic  report).  49  CFR 
1105  11  and  1152.50(d)(1)  (notice  to 
govermnent  agencies),  and  49  CFR 
1105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Orpfion  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  re\  ocation  under  49  U.S.C. 
10505(d)  must  be  filed. 

This  exemption  will  be  effective  on 
Februarv  17,  1996,  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, ^  statements  of 


'  The  proceeding  was  originally  instituted  by  the 
Interstate  Commerce  Commission  (KX).  The  ICC 
Terpfiination  Act  of  1995,  Pub.  L.  No.  104-88,  109 
Stat.  803  (the  Act),  which  was  signed  into  law  by 
President  Clinton  on  December  29.  1995.  look  effect 
on  lanuary  1.  1996.  and  atmlished  the  ICC  and 
transferred  certain  functions  and  pending 
proceedings  to  the  Surface  Transportation  Board 
(Board).  Section  204(b)(1)  of  the  Act  provides,  in 
general,  that  proceedings  transferred  from  the  ICC 
to  the  Board  shall  be  decided  under  the  law  in 
effect  prior  to  January  1.  1996.  All  statutory 
references  in  this  notice  will  be  to  the  former 
Interstate  Commerce  Act  (ICA)  provisions.  The 
statutory  provisions  at  49  U.S.C  10903-04  of  the 
prior  ICA  were  reenacted  as  49  U.S.C  10903  and 
responsibility  for  administering  them  is  assigned  to 
the  Board. 

'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 


intent  to  file  an  OFA  under  49  CFR 
1152. 27(c)(2). 3  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  *  must 
be  filed  by  January  29, 1996.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  February  7. 1996.  An  original 
and  10  copies  of  any  such  filing  must  be 
sent  to  the  Office  of  the  Secretary.  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Ave,  NW., 
Washington,  DC  20423.  In  addition,  one 
copy  must  be  served  on  Charles  M. 
Rosenberger.  CSX  Transportation,  Inc., 
500  Water  Street  J150,  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Board's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
January  23,  1996.  A  copy  of  the  EA  may 
be  obtained  by  writing  to  SEA  (Room 
3219,  Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  wrill  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  11.  1996. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  96-552  Filed  1-18-96;  8:45  amj 

BILUNQ  COOC  4»1S-efr-P 


DEPARTMENT  OF  TRANSPOflTATION 

Federal  Aviatior  Administration 

Ar'-c-'^c  PiQQ-^n-  '!,.■  --i-"5K)nne) 
Erigagec  :r>  Specii'C  ^viduon  ActhHti«6 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


by  a  party  or  by  the  Board  in  its  independent 
investigation)  cannot  lie  made  tiefore  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.CC.2d  164  (1987). 

*  The  Board  will  accept  late-filed  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consumiiuted  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement 
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ACTION:  Notice;  correction. 


summary:  On  December  19. 1995,  the 
f  eueid.  Aviation  Administration 
published  a  notice  of  the  minimiun 
annua]  random  drug  testing  rate  for 
1996.  That  notice  contained  two  errors, 
which  are  corrected  by  this  document. 
FOA  FURTHER  INFORMATION  CONTACT: 
Ms.  Juhe  B.  Murdoch,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590;  telephone  (202) 
366-6710 
SUPPLEMENTARY  INPORMATION:  On 

ijecemoer  la.  1995.  the  Federal 
Aviation  Administration  published  a 
notice  of  the  minimum  annual  random 
drug  testing  rate  for  1996  (FR  Document 
95-30773).  That  notice  contained  two 
errors,  which  are- corrected  as  follows: 

1.  On  page  65376,  in  the  first  column, 
in  the  first  paragraph  under  the  heading 
Administrator's  Determination  of  1996 
Random  Drug  Testing  Rate,  the  second 
sentence,  which  is  in  parentheses,  is 
corrected  to  read  as  follows:  "(The  term 
'positive  rate'  for  tests  required  under  14 
CFR  part  121,  Appendix  I,  means  the 
number  of  positive  results  for  random 
drug  tests  plus  the  nimiber  of  refusals  to 
take  random  tests,  divided  by  the  total 
number  of  random  drug  tests  plus  the 
number  of  refusals  to  take  random 
tests.)" 

2.  On  pages  65376,  in  the  fiirst 
column,  in  the  first  paragraph  under  the 
heading  Administrator's  Determination 
of  1996  Random  Drug  Testing  Rate,  in 
the  nineteenth  line  of  the  pafbgraph,  the 
word  "of  at  the  end  of  the  line  is 
corrected  to  read  "for". 

Issued  in  Washington,  DC  on  January  5, 
1996. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc.  96-440  Filed  l-l»-96;  8:45  am] 
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fSummarv  Notlce^o.  PE-85-45] 

Petitic-^s       tAemption;  Summary  of 
Petito-  -deceived;  Dispositions  of 


Pet: 


issued 


UMI 


agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pxirsuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  114  CFR  Fart  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  reUef  from  specified 


requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  dispositions. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  8,  1996. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

hidependence  Avenue.  SW.. 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  emy  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  IX:  20591;  telephone  (202) 
267-3132.) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraph  (c),  (e),  and  (g)  of  §  11.27  of 
Fart  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC  on  January  16, 
1996. 

Donald  P.  Bjrme. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  28433. 

Petitioner:  PremAlr. 

Sections  of  the  FAR  Affected:  14  CFR 
119.2(b). 

Description  of  Relief  Sought:  To  allow 
PremAlr  to  complete  its  certification 
process  under  part  135,  with  the 
provision  that  it  will  transition  to  parts 
119  and  121  on  the  same  schedule  and 
under  the  same  conditions  as  other 
commuter  operators, 

|FR  Doc.  9S-592  Filed  t-18-95;  8:45  am] 
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f Summary  Notice  No  PE -05-46] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received   Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  appUcation, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  8,  1996. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200).  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  In  Washington,  D.Q,  on  ]anuar>  16 
1996. 

Donald  P.  Byrne.         ' 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Z)ocJte(  No.;  26533. 

Petitioner:  Parachute  Laboratories, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought:  To 
extend  and  amend  Exemption  No.  5448. 
as  amended,  which  allows  Parachute 
Laboratories,  Inc.,  d.b.a.  as  Jump  Shack 
to  allow  its  respective  employees, 
representatives,  and  other  volunteer 
experimental  parachute  test  jumpers 
under  its  direct  supervision  and  control 
to  make  intentional  tandem  parachute 
jumps,  and  permit  pilots  in  command  of 
aircraft  involved  in  these  operations  to 
allow  such  persons  to  make  parachute 
jimips  wearing  a  dual  harness,  dual 
pack  parachute,  having  at  least  one 
main  parachute  and  one  approved 
auxiliary  (reserve)  parachute  packet  in 
accordance  with  §  105.43(a).  The 
amendment,  if  granted,  would  delete 
certain  conditions  and  limitations  fi'om 
your  current  exemption. 

Dispositions  of  Petitions 

Doc/cet  No.:  18114. 

Petitioner:  Federal  Express 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
121.547(c)  and  121.583(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend,  for  3  years. 
Exemption  No.  2600,  as  amended, 
which  permits  the  Federal  Express 
Corporation  to  carry  a  reporter, 
photographer,  or  journalist  aboard  its 
Boeing  747  and  McDonnell  Douglas  DC- 
8  aircraft  without  complying  with 
certain  passenger-carrying  requirements 
of  part  121.  A  6-year  extension  has  been 
granted  because  operations  under  this 
exemption  have  been  conducted  safely 
for  17  years.  Grant,  November  22,  1995, 
Exemption  No.  2600f. 

Docket  No.:  252\0. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  1 4  CFR 
63.39(b)  (1)  and  (2)  and  121.425(a)(2)  (1) 
and  (ii). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No 
4901,  as  amended,  which  permits  part 
121  certificate  holders  to  train  and 
check  flight  engineer  candidates  in  the 
performance  of  the  airplane  pre-flight 
inspection  using  advanced  pictorial 
means  instead  of  the  airplane.  The 
exemption  also  permits  part  121 
certificate  holders  and  operators  of  pari 


fi3  flight  engineer  school  to  complete 
training  and  checking  of  flight  engineer 
applicants  p  an  appropriate  simulator 
instead  of  taking  the  portion  of  the 
practical  test  in  an  airplane  in  flight. 
Grant.  December  4,  1995,  Exemption 
No.  4901 D. 

Docket  No.:  26029. 

Petitioner:  ABX  Air,  Inc.,  d.b.a. 
Airborne  Express,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121  503fb),  121.505(a),  and  121.511(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5167.  as  amended,  which  permits 
Airborne  Express  pilots  and  flight 
engineers  to  complete  certain 
transcontinental  flight  schedules  before 
being  provided  with  at  least  16  hours  of 
rest  Grant,  November  28,  1995. 
Exemption  No.  5167C. 

Docket  No.:  26101. 

Petitioner:  America  West  Airlines, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5133,  as  amended,  which  authorizes 
.America  West,  Inc.,  to  operate  four 
flights  (two  arrivals  and  two  departures) 
at  Washington  National  Airport.  Grant, 
November  29,  1995,  Exemption  No. 
5133G. 

Docket  No.:  26936. 

Petitioner:  Woods  Air  Fuel,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5984,  as  amended, 
which  permits  Woods  Air  Fuel,  Inc.,  to 
operate  its  DC-6A  (Serial  No.  43522  and 
Registration  No.  N861TA)  without 
complying  with  the  zero  fuel  and 
landing  weight  requirements  of  the 
operating  limitations  prescribed  for  the 
aircraft  in  the  FAA-approved  manual. 
The  amendment  permits  the  operation 
of  an  additional  DC-6  aircraft  (Serial 
No.  45321  and  Registration  No.  N28CA) 
under  the  authority  of  this  exemption. 
Grant.  December  4,  1995,  Exemption 
No.  5 984 A. 

Docket  No.:  27223. 

Petitioner:  Ralph  J.  Diana. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2)  and 
(d)  (2)  and  (3);  61.65(c),  (e)  (2)  and  (3). 
and  (g);  61.67(d)(2);  61.157  (d)  (1)  and 
(2)  and  (e)  (1)  and  (2);  61.191(c);  and 
appendix  A  to  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Diana  to  use 
FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61.  Grant,  November  22,  1995, 
Exemption  No.  6191. 


Docket  No.:  23336. 

Petitioner:  Simulator  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(c)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2)  and 
(d)  (2)  and  (3);  61.65(c),  (e)  (2)  and  (3), 
and  (g);  61.67(d)(2);  61.157  (d)  (1)  and 
(2)  and  (e)  (1)  and  (2);  61.191(c);  and 
appendix  A  to  part  61. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5232.  as  amended,  which  permits 
Simulator  Training,  Inc.,  to  use  FAA- 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61.  Grant,  November  29,  1995, 
Exemption  No.  5232D. 

Docket  No.:  27362. 

Petitioner:  Ventura  Air  Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2)  and  135.165(a)  (1)  and  (6) 
and  (b)  (6)  and  (7). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5792.  which  permits  Ventura  Air 
Services,  Inc.,  to  operate  its  turbojet 
airplanes  in  extended  overwater 
operations  equipped  with  one  high- 
frequency  communication  and  one  long- 
range  navigation  system  (LRNS).  Grant, 
November  28,  1995,  Exemption  No. 
5792A. 

Docket  No.:  27929. 

Petitioner:  Airline  Training  Center 
Arizona,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.93. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Airline  Training 
Center  Arizona,  Inc.,  student  pilots  to 
operate  aircraft  to  practice  solo  airwork 
within  50  nautical  miles  of  Phoenix- 
Goodyear  Airport  prior  to  receiving  the 
instruction  required  by  §  61.93(c)(1)  (i), 
(11),  and  (ill)  and  (c)(2)(iii).  Grant, 
November  24,  1995,  Exemption  No. 
6227. 

Docket  No.:  28170. 

Petitioner:  Simulator  Training,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)  (2)  and  (3)  and  (b)(2);  121.413 
(b),  (c),  and  (d);  and  appendix  H  to  part 
121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Simulator 
Training,  Inc.,  (STR,  without  holding  an 
air  carrier  operating  certificate,  to  train 
a  part  121  certificate  holder's  pilots  and 
flight  engineers  (FE)  in  Initial, 
transition,  upgrade,  differences,  and 
recurrent  training  in  approved 
simulators  and  in  airplanes,  without 
STI's  instructor  pilots  meeting  all  the 
applicable  requirements  of  appendix  H 
to  part  121,  and  subpart  N  of  part  121. 
Partial  Grant,  November  28,  1995, 
Exemption  No.  6245. 

Docket  No.:  28259. 
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Petitioner:  Freedom  Air.  

Sections  of  the  FAR  Affected:  14  CFR 
135.130. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Aviation  Services, 
Inc..  d.b.a.  Freedom  Air  to  op>erate  its 
Short  Brothers  SD3-30  aircraft,  which  is 
configured  with  passenger  seats, 
without  an  approved  traffic  alert  and 
collision  avoidance  system  (TXIAS) 
within  the  U.S.  airspace  surrounding 
Guam  and  the  Mariana  Islands.  Denial, 
November  22.  1995.  Exemption  No. 
6230. 

Docket  No:  28289. 

Petitioner:  Carver  Aero,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Carver  Aero,  Inc.. 
to  operate  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  its  aircraft 
(Registration  No.  N561CA)  operating 
under  the  provisions  of  part  135.  Grant, 
November  22.  1995.  Exemption  No. 
6229. 

Docket  No:  28346. 

Petitioner:  Kutztown  Airport. 

Sections  of  the  FAR  Affected:  14  CFR 
141.27(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kutztown 
Airport  to  reapply  for  a  provisional  pilot 
school  certificate  in  less  than  180  days 
after  the  November  30,  1995,  expiration 
of  its  certificate.  Grant,  November  28, 
1995.  Exemption  No.  6246. 

Docket  No:  28360. 

Petitioner:  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
25.791.  25.810.  25.812.  25.857(e).  and 
25.1447(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  a  one-time 
carriage  of  up  to  five  more 
supernumeraries  on  the  upper  deck  of  a 
Boeing  Model  747-100  cargo  aircraft 
than  the  maximum  of  five  currently 
allowed  by  Exemption  No.  1870D.  and 
to  f>ermit  supernumerary  access  of  the 
main  deck  cargo  compartment,  during 
cruise  only,  to  attend  to  the  needs  of  a 
live  whale  cargo  only  from  Mexico  City 
to  Oregon.  Partial  Grant,  December  6, 
1995.  Exemption  No.  6247. 

(FR  Doc.  96-594  Filed  l-l»-96;  8:45  ami 
BCLWO  CODE  4910-13-M 


^"'C-    nc.  Special  Committee  147; 
M,r  -  jm  Operational  Performance 

Stanaa'-ds  for  Traffic  Alert  and 

Co  iis;'-  Avoidance  Systems  Alrtx)me 

Equipmer,: 

.'ursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2).  notice 


is  hereby  given  for  a  Special  Committee 
147  meeting  to  be  held  February  5-6, 
1996,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  N.W..  Suite  1020,  Washington, 
DC,  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  of  Meeting  Agenda;  (3)  Review 
and  Approval  of  Minutes  of  the 
Previous  Meeting;  (4)  Report  of  Working 
Group  Activities:  a.  Operations  Working 
Group;  b.  Requirements  Working  Group; 
c.  Enhancements  Working  Group;  (5) 
Report  on  SC-186  Activities  (Rocky 
Stone,  UA);  (6)  Report  on  FAA  TCAS 
Program  Activities:  a.  TCAS  I;  b.  TCAS 
11;  c.  TCAS  IV;  d.  ATC  Applications 
Activities  (Ken  Peppard,  FAA);  (7) 
Review  and  Update  of  Verification  and 
Validation  Process;  (8)  Review  of  Action 
Items  from  Last  Meeting:  a.  Review 
Revised  TOR  for  the  Operations 
Working  Group;  b.  FAA  Presentation 
Concerning  Requirements  for 
Manufacturers;  c.  Report  on  SC-147 
Letter  to  FAA  Concerning 
Requirements;  d.  Report  on  Request  to 
Form  a  New  Group  to  Address  Mode-S 
Transponder  Issues;  (9)  Other  Business; 
(10)  Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  January  11, 
1996. 

lanice  L.  Peters, 
Designated  Official. 

[FR  Doc.  96-596  Filed  1-18-96;  8:45  am) 
MLUNO  CODE  aiO-13-M 


RTCA,  Inc.,  Special  Comminee  172; 
Future  Air-Ground  Communications  in 
the  VHF  Aeronautical  Data  Band  (118- 
137  MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
172  meeting  to  be  held  February  12-14, 
1996,  starting  at  9:30  a.m.  on  February 
12.  The  meeting  will  be  held  at  RTCA. 
1140  Connecticut  Avenue,  N.W.,  Suite 
1020,  Washington,  DC,  20036. 

The  agenda  will  be  as  follows:  (1) 
Introductory  Remarks;  (2)  Review  and 
Approval  of  the  Agenda;  (3)  Monday, 


February  12:  Work  Group  2,  VHF  Data 
Radio  Signal-in-Space  MASPS.  and 
continue  refinement  of  upper  layers;  (4) 
Tuesday,  February  13:  Work  Group  3, 
Review  input  to  "straw-draft"  of  the 
VHF  digital  radio  MOPS  document 
program;  (5)  Wednesday,  February  14: 
Plenary  Session  Convenes  at  9:00  a.m.; 
(6)  Approve  the  Summary  of  the 
Previous  Meeting;  (7)  Reports  from 
Working  Groups  2  and  3;  (8)  Reports  on 
ICAO  AMCP,  CSMA  Validation,  and 
FAA  Vocoder  Activity;  (9)  Address 
Future  Work;  (10)  Other  Business;  (11) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  January  11, 
1996. 

)anice  L.  Peters, 
Designated  Official. 
[FR  Doc.  96-598  Filed  1-18-96;  8:45  am] 

BILUNQ  CODE  4S10-13-M 


Notice  of  Intent  to  Rule  on  Application 
(#96-02-C-00-PUB)  to  Impose  and 
Use  ttie  Revenue  From  a  Passer ge' 
Facility  Charge  (PFC)  at  PueDic 
Memorial  Airport,  Submitted  by  Pueblo 
Memorial  Airport,  Pueblo,  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Pueblo  Memorial  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158), 
DATES:  Comments  must  be  received  on 
or  before  February  20.  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann,  Manager; 
£)enver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn,  Suite  300;  Denver,  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James 


Elwood,  A.A.E.,  Director  of  .Aviation  a; 
the  following  address:  Pueblo  .Memonai 
Airport.  31201  Bryan  Qrcle,  Pueblo,  CO 
81001. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Pueblo  Memorial 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Chris  Schaffer,  (303)  286-5525; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration: 
5440  Roslyn.  Suite  300;  Denver,  CO 
80216-6026.  The  appHcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  inviies  public 
comment  on  the  application  (#96-02-C- 
00-PUB)  to  impose  and  use  PFC 
revenue  at  Pueblo  Memorial  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  January  10,  1996,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Pueblo  Memorial  Airport, 
Pueblo,  Colorado,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  13, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

September  1,  1999 
Proposed  charge  expiration  date: 

January  31,  2010 
Total  estimated  PFC  revenues: 

$250,343.00 
Brief  description  of  proposed  project: 

Airport  planning  studies;  Rehabilitate 

Taxiway  "A";  Extend  Taxiway  "K" 

(Phases  1  and  2). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  F.\A  office 
listed  above  under  FOR  further 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pueblo 
Memorial  Airport. 


Issued  in  Renton,  Washington  on  January 

10,  1996. 

David  A.  Field. 

Manager.  Planning,  Programming  and 

Capacity  Branch.  Northwest  Mountain 

Region. 

(FR  Doc  96-5P7  Filed  1-18-96;  8:45  am] 
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Federal  Highway  Administration  ana 
Federal  Railroad  Aamimstration 

Environmental  Impact  Statement 
Portland,  Oregon  to  Vancouvef ,  British 
Columbia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  and  Federal 
Railroad  Administration  (FRA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  and  the  FRA  are 
issuing  this  notice  to  advise  the  public 
that  an  environmental  impact  statement 
(EIS)  will  be  prepared  for  a  proposed 
high  speed  rail  improvement  program 
between  Portland,  Oregon  and 
Vancouver,  British  Columbia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  K.  Fong,  Federal  Highway 
.administration,  Evergreen  Plaza 
Building,  711  South  Capitol  Way,  Suite 
501 .  Olvmpia,  Washington  98501, 
Tf'ipphone:  (360)  753-2120;  Mark 
't  achmetz.  Federal  Railroad 
Xdmmistration,  400  7th  Street  SW., 
Room  5420,  Washington,  DC  20590, 
Telephone:  (202)  366-0686;  Mr.  James 
Slakey,  Washington  State  Department  of 
Transportation.  310  Maple  Park  East 
Olympia,  Washington  98504, 
Telephone:  (360]  705-7920. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  1992,  the  U.S.  Department 
of  Transportation  designated  the 
existing  rail  corridor  from  Eugene, 
Oregon  through  Portland,  Oregon  and 
Seattle,  Washington  to  Vancouver, 
British  Columbia,  Canada  as  a  high- 
speed rail  corridor  pursuant  to  Section 
1010  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  The  Washington  State 
Department  of  Transportation  (WSDOT) 
proposes  to  adopt  a  multi-phase 
program  plan  to  develop  high-speed 
intercity  passenger  service  on  the  366- 
mile  segment  of  that  corridor  between 
Portland,  Oregon  and  Vancouver, 
British  Columbia,  and  to  undertake 
specific  improvements  consistent  with 
such  a  plan.  FHWA  and  FRA,  in 
cooperation  with  WSDOT,  will  prepare 
an  EIS  on  WSDOT's  proposal. 

The  purpose  of  this  EIS  is  to  provide 
background  for  the  decision  whether  or 
not  to  implement  high-speed  passenger 
rail  service  on  the  corridor.  The  EIS  will 


also  provide  background  for  decisions 
related  to  possible  future  investment  in 
passenger  rail  service  related  facilities 
in  the  corridor  including  identification 
of  design  levels  of  service  (e.g.  number, 
frequency,  and  speed  of  trains)  and 
capital  improvements  needed  to  meet 
design  levels  of  service. 

The  existing  rail  facihties  limit  the 
addition  of  high  speed  passenger  trains 
within  the  Pacific  Northwest  Passenger 
Rail  Corridor.  Passenger  rail  speeds  are 
limited  in  the  existing  corridor  by  the 
steep  and  curvy  topography  of  western 
Washington  and  the  limited  capacity  of 
the  existing  rail  line  would  create 
conflicts  between  slower  freight  trains 
and  higher  speed  passenger  trains  that 
would  adversely  affect  passenger  and 
freight  train  scheduling.  High  speed 
passenger  rail  in  the  corridor  would 
require  additional  or  improved  rail 
geometries,  trackage,  side  or  passing 
tracks,  and  signal  and  train  control 
systems.  The  proposed  improvement 
program  would  resolve  the  existing 
constraints  on  dependable  and  timely 
passenger  rail  ser\'ice  between  Portland, 
Oregon  and  Vancouver,  British 
Columbia. 

Agency  and  public  involvement 
programs  will  describe  the  proposed 
action  and  solicit  comment  from 
citizens,  organizations,  and  federal, 
state,  and  local  agencies.  Comments  and 
questions  will  be  soUcited  and  accepted 
via  telephone,  internet,  pubfic  meetings, 
and  the  mail.  In  addition,  targeted  direct 
mail,  advertisements,  and  media 
relations  efforts  will  be  used  to  reach 
the  public  and  agencies.  Advertisements 
offering  interested  persons  the 
opportunity  to  attend  and  offer 
comments  at  a  public  hearing  will  be 
published  prior  to  circulation  of  the 
draft  environmental  impact  statement. 
Public  notice  of  actions  related  to  the 
proposal  that  identify  the  date,  time, 
place  of  meetings,  and  the  length  of 
review  periods  will  be  published  when 
appropriate. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  improvement 
program  and  its  reasonable  alternatives 
are  addressed  and  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  FRA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  1 2372 
regarding  intergovernmental  consultation  of 
federal  programs  and  activities  apply  to  this 
program.) 


UJ. 
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Issued  on:  )anuary  8.  1996. 
Gme  K.  Fimg, 

Division  Administrator.  Federal  Highway 
Administration,  Washington  Division. 

Mark  E.  Yachmctz, 

Chief,  Passenger  Programs  Division,  Federal 

Railroad  Administration. 

|FR  Doc.  96-468  Filed  1-18-96:  8:45  am] 
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Application  Dy  National  Tank  Truck 

Caf^ers    nc    'c  a  Preemption 

Determmation  as  to  H.azardous 
Materials  f^ecjui cements  Imposed  by 
Cir>  3*  E   P8SC   Texas 


agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Public  notice  and  invitation  to 
comment. 

SUMMARY:  The  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  has  applied  for  an 
administrative  determination  as  to 
whether  the  Federal  hazardous  material 
transportation  law  preempts  certain 
provisions  of  Chapter  9.56  of  the  City  of 
El  Paso,  Texas  Mimicipal  Code 
requiring  motor  carriers  or  operators 
that  transport  hazardous  materials  to 
obtain  a  permit  based  on  inspections 
which  are  conducted  only  during 
limited  time  periods,  from  November  1 
through  December  31  of  each  year. 
DATES:  Comments  received  on  or  before 
March  4,  1996,  and  rebuttal  comments 
received  on  or  before  April  18.  1996. 
will  be  considered  before  an 
administrative  ruling  is  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  in  comments  received 
during  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  E>ockets  Unit,  Research  and  Special 
Programs  Administration.  Room  8421. 
400  Seventh  Street,  SW.  Washington. 
DC  20590-0001  (Tel.  No.  [202)  366- 
4453).  Comments  and  rebuttal 
comments  on  the  application  may  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  (PDA-14(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  be  sent  to: 

(1)  Mr.  Clifford  J.  Harvison,  President, 
National  Tank  Truck  Carriers,  Inc.,  2200 
Mill  Road,  Alexandria,  VA  22314;  and 

(2)  Mr.  David  Caylor,  Qty  Attorney.  City 


of  El  Paso,  #2  Civic  Center  Plaza.  Ninth 
Floor,  El  Paso,  TX  79901.  A  certification 
that  a  copy  has  been  sent  to  each  person 
must  also  be  included  with  each 
comment.  (The  following  format  is 
suggested;  "I  hereby  certify  that  copies 
of  this  comment  have  tieen  sent  to 
Messrs.  Harvison  and  Caylor  at  the 
addresses  specified  in  the  Federal 
Register.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  V.  Christian.  Attorney.  Office  of 
the  Chief  Counsel,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW,  Washington.  DC 
20590-0001  (Tel.  No.  [202]  366-4400). 

SUPPLEMENTARY  INFORMATION: 

1.  NTTC'S  Application  for  a  Preemption 
Determination 

On  December  10.  1995.  NTTC  applied 
for  a  determination  that  the  Federal 
hazardous  material  transportation  law 
preempts  certain  provisions  of  Chapter 
9.56  of  the  City  of  El  Paso.  Texas 
Municipal  Code  requiring  motor  carriers 
or  operators  transporting  hazardous 
materials  to  obtain  permits  based  on 
inspections  conducted  only  during 
limited  periods  of  time,  from  November 
1  through  December  31  of  each  year. 

Section  9.56.080  of  the  City  of  El  Paso 
Municipal  Code  states: 

(a)  It  is  unlawful  for  any  motor  carrier 
or  operator  to  transport  hazardous 
materials  from  a  point  of  origin  within 
the  city  or  to  a  point  of  destination 
within  the  city  without  a  permit  issued 
by  the  Fire  Marshal,  or  his  designee. 

(b)  The  annual  inspection  period  shall 
be  from  November  1  through  Decemtier 
31  of  each  year. 

(c)  A  permit  fee  of  Fifty  Dollars 
($50.00)  per  vehicle'shall  be  paid  upon 
inspection  of  the  vehicle.  Vehicles 
failing  inspection  shall  be  assessed  an 
additional  Twenty-Five  Dollars  ($25.00) 
fee  for  reinspection. 

(d)  No  permit  issued  under  this 
Chapter  shall  be  transferable  from  one 
person  to  another  nor  &om  one  vehicle 
to  another.  The  permit  shall  be  visibly 
posted  in  each  vehicle. 

The  text  of  NTTC's  application  is  set 
forth  in  Appendix  A.  The  attachments 
to  the  application,  consisting  of  a  copy 
of  the  ordinance  adopting  a  new 
Chapter  9.56  of  the  El  Paso  Municipal 
Code  and  an  El  Paso  Fire  Department 
letter  confirming  active  enforcement  of 
the  ordinance,  may  be  examined  at 
RSPA's  Dockets  Unit.  Copies  of  the 
attachments  will  be  provided  at  no  cost, 
upon  request  to  RSPA's  Dockets  Unit 
(see  the  address  and  telephone  number 
set  forth  in  the  ADDRESSES  section 
above.) 


n.  Preemption  Under  the  Federal 
Hazardous  Material  Transportation 
Law 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  was 
enacted  in  1975  to  give  the  Department 
of  Transportation  greater  authority  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  which  are 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce."  Pub. 
L.  93-633  §  102.  88  Stat.  2156,  amended 
by  Pub.  L.  10.3-272  and  codified  as 
revised  in  49  U.S.C.  5101.  A  key  aspect 
of  HMTA  is  that  it  replaced  a  patchwork 
of  State  and  local  laws.  On  July  5.  1994, 
the  HMTA  was  among  the  many  Federal 
laws  relating  to  transportation  that  were 
revised,  codified  and  enacted  "without 
substantive  chtmge"  by  Public  Law  103- 
272,  108  Stat.  745.  The  Federal 
hazardous  material  transportation  Iqw  is 
now  found  in  49  U.S.C.  Chapter  51. 

A  statutory  provision  for  Federal 
preemption  was  central  to  the  HMTA.  In 
1974,  the  Senate  Commerce  Committee 
"endorseldj  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102,  93rd  Cong.  2nd  Sess.  37 
(1974).  More  recently,  the  U.S.  Court  of 
Appeals  for  the  Tenth  Circuit  foxuid  that 
uniformity  was  the  "linchpin"  in  the 
design  of  the  HMTA.  including  the  1990 
amendments  which  expanded  the 
preemption  provisions.  Colorado  Public 
Utilities  Comm.  v.  Harmon,  951  F.2d 
1571.  1575  (10th  Cir.  1991). 

Following  the  1990  amendments  and 
the  subsequent  1994  codification  of  tl\e 
Federal  law  governing  the 
transportation  of  hazardous  material,  in 
the  absence  of  a  waiver  of-preemption 
by  the  Department  of  Transportation 
(EXDT)  under  49  U.S.C.  5125(e).  "a 
requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe" 
is  explicitly  preempted  (unless  it  is 
authorized  by  another  Federal  law)  if — 

(1)  complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible:  or 

(2)  the  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  accomplishing  and 
carrying  out  this  chapter  or  a  regulation 
prescritwd  under  this  chapter. 

49  U.S.C.  5125(a).  These  two  paragraphs 
set  forth  the  "dual  compliance"  and 
"obstacle"  criteria  which  RSPA 
consistently  has  applied  since  1978. 

In  the  1990  amendments  to  the 
HMTA,  Congress  also  confirmed  that 
there  is  no  room  for  deviations  from 
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Federal  requirements  in  certain  key 
matters  involving  the  transportation  of 
hazardous  material.  Under  the  present 
codified  statute,  a  non-Federal 
requirement  "about  any  of  the  following 
subjects,  that  is  not  substantively  the 
same  as  a  provision  of  this  chapter  or  a 
regulation  prescribed  under  this 
chapter,"  is  preempted  imless  it  is 
authorized  by  another  Federal  law  or 
DOT  grants  a  waiver  of  preemption. 
Section  5125(b)(1)  Usts  these  five 
"covered  subjects"  as; 

(A)  the  designation,  description,  and 
classification  of  hazardous  material. 

(B)  the  pacidng.  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  pre(>aration,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
dociunents. 

(D)  the  written  notification,  recording,  and 
ref>orting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  the  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

RSPA  has  defined  "substantively  the 
same"  to  mean  "conforms  in  every 
significant  respect  to  the  Federal 
requirement.  Editorial  and  other  similar 
de  minimis  changes  are  permitted."  49 
CFR  107.202(d). 

Under  49  U.S.C.  5125(d)(1).  any 
person  directly  affected  by  a 
requirement  may  apply  to  the  Secretary 
of  Transportation  for  a  determination 
whether  a  State,  political  subdivision,  or 
Indian  tribe  requirement  is  preempted 
by  the  Federal  hazardous  material 
transportation  law.  Notice  of  an 
application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register,  and  the  applicant  is 
precluded  from  seeking  judicial  relief 
on  the  "same  or  substantially  the  same 
issue"  of  preemption  for  180  days  after 
the  application,  or  until  the  Secretary 
takes  final  action  on  the  application. 
whichever  occurs  first.  Following  the 
receipt  and  consideration  of  written 
comments.  RSPA  publishes  its 
determination  in  the  Federal  Register 
See  49  C.F.R.  107.209(d).  A  party  to  a 
preemption  determination  proceeding 
may  seek  judicial  review  of  the 
determination  in  U.S.  district  court 
vrithin  60  days  after  the  determination 
becomes  final.  49  U.S.C.  5125((f). 

The  Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing, 
which  have  been  delegated  to  the 
Federal  Highway  Administration.  49 


CFR  153(1))  RSPA's  regulations 
concerning  preemption  determinations 
are  set  forth  at  49  CFR  107.201-107.211. 
Under  these  regulations,  RSPA's 
Associate  .\dministrator  for  Hazardous 
.Matenals  Safety  issues  preemption 
determinations.  Any  person  aggrieved 
by  RSPA's  decision  on  an  application 
for  a  preemption  determination  may  file 
a  petition  for  reconsideration  within  20 
days  of  service  of  that  decision.  49  CFR 

The  decision  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  becomes  RSPA's  final  decision  20 
days  after  service  if  no  petition  for 
reconsideration  is  filed  within  that  time; 
the  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  under  49  U.S.C. 
5125(f)  If  a  petition  for  reconsideration 
is  filed,  the  action  by  RSPA's  Associate 
.\dministrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  is  RSPA's  final  agency 
action.  49  CFR  107.211(d). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612, 
entitled  "Federalism"  (52  FR  41685 
(Oct.  30.  19871).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  10  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
provisions,  which  RSPA  has 
implemented  through  its  regulations. 

III.  Public  Comment 

All  comments  should  be  limited  to 
the  issue  of  whether  the  cited  provisions 
of  Chapter  9.56  of  the  City  of  El  Paso 
Municipal  Code  are  preempted  by  the 
Federal  hazardous  material 
transportation  law.  Comments  should 
specifically  address  the  preemption 
criteria  ("substantively  the  same,"  "dual 
compliance."  and  "obstacle"  tests 
described  in  Part  II  above)  and  whether 
the  City  of  El  Paso  Mimicipal  Code 
requirements  are  "otherwise  authorized 
by  Federal  law." 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 


governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  DC  on  January  11, 
1996. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A— A  Petition  Seeking  a 
"Preemption  Determination"  With 
Regard  to  Specified  Laws  and 
Ordinances  of  the  City  of  El  Paso,  Texas. 
Filed  by;  National  Tank  Truck  Carriers, 
Inc. 

Before  The  Administrator; 

National  Tank  Truck  Carriers,  Inc. 
(NTTC)  is  a  trade  association 
representing  over  200  motor  carriers 
specializing  in  the  transportation  of 
hazardous  materials,  hazardous 
substances  and  hazardous  wastes  in 
cargo  tank  motor  vehicles.  Typically, 
this  association's  membership  operates 
vehicles  over  irregular  routes 
throughout  the  continental  United 
States. 

Virtually  all  of  the  members  of  NTTC 
are  involved  in  the  "common  carrier" 
transportation  of  commodities  regulated 
as  "hazardous  materials"  by  the 
Administrator.  Given  the  nature  of 
"common  carriage",  individual 
members  of  this  [association],  having 
neither  a  domicile  nor  a  terminal  in  El 
Paso,  Texas,  are  (nonetheless)  called 
upon  to  perform  transportation  services 
into,  out  of  and  through  that  City.  Thus, 
the  interests  of  this  Association  (and  its 
individual  members)  are  impacted. 

Most  recently,  this  association  has 
become  aware  that  the  City  of  El  Paso, 
Texas  intends  an  active  enfoi-cement 
program  relative  to  provisions  of 
Chapter  9.56  of  that  city's  "Municipal 
Code"  (herein  referred  to.  alternatively, 
as  "the  Ordinance").  A  copy  of  Chapter 
9.56  (as  forwarded  to  NTTC  by  the  City 
Clerk's  office  of  the  City)  is  appended  to 
this  petition.  Also  attached  is  a  copy  of 
a  letter  from  the  City's  Fire  Department 
underscoring  the  intention  of  the  City  to 
conduct  vehicle  inspections,  during  a 
limited  period  of  time.  Presumably,  the 
vehicular  inspections  are  a  prerequisite 
to  obtaining  a  permit  mandated  by  the 
Ordinance.  We  enclose  this  letter  only 
to  imderscore  the  fact  that  active 
enforcement  is  contemplated  by  the 
City.  The  issue  is  not  moot. 

NTTC's  Position 

NTTC  believes  that  substantial 
provisions  of  the  City  of  El  Paso's 
Chapter  9.56,  as  enforced,  are 
preempted  by  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  (as 
amended)  ("the  Act"),  and  we  ask  that. 
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following  public  nouL,t'  oiia  'jj'i.,(i.-Tuiuiy 
for  comment  the  Administrator  issue  a 
formal  determination  of  preemption. 
Specifically.  NTTC  believes  that  the  El 
Paso  regulation,  as  currently  applied 
and  enforced,  would  cause  a  motor 
carrier  to  violate  49  CFR  177.853(a). 

A  Brief  Description  of  the  Issue 

On  December  29.  1993.  officials  of  the 
City  of  El  Paso  codified  revisions  of 
Chapter  9.56  of  the  city's  .Municipal 
Code.  Certain  provisions  of  the  new 
Ordinance  encompass  "findings", 
various  definitions,  "minimum  safety 
requirements",  a  routing  scheme 
(including  allowable  circumstances  for 
deviation),  "permits  and  fees", 
"violations  and  penalties",  etc.  It  would 
appear  that  the  Ordinance  is  enforceable 
against  any  commercial  vehicle  laden 
with  hazardous  materials,  regardless  of 
configuration  (e.g.  cargo  tank  vs.  van 
trailer,  etc.).  Moreover,  via  the 
Ordinance  the  city  adopts  certain 
portions  of  the  Administrator's 
Hazardous  Materials  Regulations  (HMR) 
as  its  own.  

According  to  NTTC's  interpretation  of 
Chapter  9.56,  virtually  any  transporter 
having  cause  to  pick-up  and/or  deliver 
regulated  quantities  of  any  hazardous 
material  (as  defined  within  the  HMR).  at 
any  time  in  a  given  year  at  any  place  in 
the  City,  would  be  required  to  present 
any  and  all  vehicles  used  in  such 
transportation  at  designated  points 
within  the  city,  between  November  1 
and  December  31.  each  year,  for 
inspection.  We  assume  that  the 
inspection  would  evaluate  compliance 
with  relevant  Federal  regulations. 
Presuming  satisfactory  completion  of 
the  inspection,  the  vehicle  owner  would 
pay  a  fee  (for  the  inspection)  and  be 
issued  a  "permit".  That  permit  would 
be  valid  for  one  year  and  must  be 
"visiblv  posted"  in  the  vehicle.  Permits 
may  not  be  transferred  from  vehicle  to 
vehicle. 

The  permit  is  subject  to  revocation, 
suspension,  modification  or  denial,  and 
an  appeal  process  is  in  place.  The 
provisions  of  the  14  Ordinance  are 
enforceable  by  designated  city 
employees  and  the  penalties  for  non- 
compliance are  substantial. 

Safety  and  Operational  Considerations 

From  the  standpoint  of  its  impact  on 
the  tank  truck  industry.  Chapter  9.56  is 
little  more  than  a  series  of  enforceable 
requirements  rolled  into  one.  Herein. 
NTTC  will  concentrate  on  two  areas  of 
concern;  namely,  the  "permit"  and  the 
"inspection". 

Historically,  the  Administrator  has 
charged  petitioners  (in  these  disputes) 
to  evaluate  state  and  local  restrictions  in 


•   :ns  i)f  the  "dual  compliance  test" 
and/or  the  "obstacle  test". 

Standing  alone,  neither  the  inspection 
program  nor  the  permit  scheme  invite 
review.  Certainly.  NTTC  would  not 
question  the  efficacy  of  safety 
inspections  conducted  by  trained 
personnel  and  aimed  at  measuring 
compliance  with  Federal  safety 
regulations.  Similarly  (and  beginning 
with  IR#2).  the  Administrator  has  held 
that  a  permit,  per  se,  is  not  necessarily 
preempted. 

In  the  case  of  the  El  Paso  law, 
however,  the  inspection  and  the  permit 
are  linked,  inexorably.  One  cannot 
obtain  a  permit  without  an  inspection 
and  one  cannot  have  a  vehicle  inspected 
unless  he/she  presents  that  vehicle 
before  city  officials  at  specific  points 
and  within  a  very  narrow  time  frame. 

Argument 

NTTC  believes  that  the  Administrator 
need  not  go  beyond  his  findings  and 
ruling  in  the  matter  of  PD— 4(R);  Docket 
No.  PDA-6(R)  "California  Requirements 
Applicable  to  Cargo  Tanks  Transporting 
Flammable  and  Combustible  Liquids; 
Decision  on  Petition  for 
Reconsideration"  to  justify  a  niling  that 
the  El  Paso  Ordinance  is  (similarly) 
preempted. 

Perhaps  unknowingly,  the  City  of  El 
Paso  has  taken  the  preempted 
provisions  of  the  California  Vehicle 
Code  and  added  a  new  and  sharply 
limiting  twist.  California  required  an  in- 
bound vehicle  to  remain  in  that  state 
(whether  loaded  or  empty)  until  a  safety 
inspection  had  been  performed.  In  the 
alternative,  a  carrier  could  "pre-notify" 
CaUfomia  officials  of  a  shipment  bound 
for  its  jurisdiction  and  "schedule"  an 
inspection.  El  Paso,  on  the  other  hand, 
would  not  only  replicate  California's 
preempted  "waiting"  period,  it  would 
compound  the  felony  by  limiting 
inspection  times  to  a  time  frame  within 
November  1  and  December  31. 

As  we  noted  in  the  California  docket, 
"the  call  and  demand  nature  of  commop 
carriage  means  that  management  may  be 
unaware  that  a  given  vehicle, 
dispatched  from  a  given  terminal  at  a 
given  time,  is  destined  for  California." 
Obviously,  the  same  holds  true  for  El 
Paso. 

Even  if  the  City  amends  its  current 
procedures  for  performing  inspections 
and  issuing  permits  such  must  only  be 
done  within  constraints  clearly  outlined 
by  the  Administrator,  to  wit:  (a 
jurisdiction)  may  not  require  an 
inspection  as  a  condition  of  travelling 
on  (that  jurisdiction's)  roads  when  the 
inspection  cannot  be  conducted  without 
delay  because  an  inspector  must  cuine 
to  the  place  of  inspection  from  another 


location.  {PD-4(R);  Docket  No.  PDA- 
6(R);  Decision  on  Petition  for 
Reconsideration.  Issued  February  7, 
1995). 

We  grant  the  fact  that,  in  the  case  of 
El  Paso's  ordinance  some  circumstances 
differ  from  those  explored  in  the 
CaUfomia  decision,  but  the  burden  is 
the  same,  to  wit:  the  carrier  is 
compelled  to  present  its  vehicle 
(whether  laden  or  empty)  for  inspection 
at  a  specific  place  and  within  &  narrow 
time  frame.  The  net  impact  of  the  city's 
law  repUcates  the  opportunities  (and 
actualities)  for  delay  preempted  in 
CaUfomia. 

Paraphrasing  the  Administrator's 
rationale  in  preempting  the  CaUfomia 
regulations,  we  suggest  that,  ".  .  .  (El 
Paso)  is  free,  and  is  encouraged,  to 
conduct  inspections  of  cargo  tanks  and 
portable  tanks  at  POEs,  other  roadside 
inspection  locations,  and  terminals. 
However,  it  may  not  require  an 
inspection  as  a  condition  of  travelling 
on  (El  Paso's)  roads  when  the  inspection 
cannot  be  conducted  without 
(unnecessary)  delay. .  .  ." 

Additionally,  and  as  noted  by  NTTC 
in  other  proceedings,  should  other  state 
or  local  jurisdictions  enact  requirements 
replicating  El  Paso's  the  result  would  be 
chaotic.  VVe  foresee  wandering  parades 
of  trucks,  of  all  shapes  and  sizes, 
crossing  the  nation's  landscape  seeking 
safety  inspections  in  the  off-hand 
chance  that  somf'time  in  the  next  365 
days  they  might  required  to  pick  up 
and/or  deliver  a  load  to  one  or  more  of 
the  inspecting  jurisdictions.  VVe  see  the 
windshields  of  those  trucks  so  plastered 
with  "permits"  that  the  driver's  field  of 
vision  is  through  a  "paper  tunnel". 

Frankly,  we  doubt  that  the  City  has 
any  realistic  idea  of  the  tumult  that 
would  result  from  comprehensive 
enforcement  of  Chapter  9.56. 

Summary 

Chapter  9.56  of  the  El  Paso  Municipal 
Code  imposes  an  inspection  and  permit 
scheme  which,  in  substance  and 
enforcement.  repUcates  that  of  the  State 
of  California  which  was  preempted  by 
the  Administrator.  As  such,  it  deserves 
(indeed,  mandates)  a  similar  fate. 

(Note:  A  copy  of  this  pbtition  has  been  sent 
via  first  class  mail  to  the  Office  of  ttie  City 
Clerk  and  the  Office  of  the  Mayor  of  El  Paso, 
Texas). 

Respectfully  submitted: 
Clifford  ).  Harvison, 
President. 
,FR  Joe.  at»-547  FJled  1-18-96;  8:45  ami 
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[Doct<e!  Nc   PS   132:  Notice  31 

Risk  Assessment  Pnontization  (RAP) 
Program,  Cycle  1  Completion 

AGENCY:  Office  of  Pipeline  Safety,  DOT. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Research  and  Special 
Programs  Administration  (RSPA), 
through  it's  Office  of  Pipeline  Safety 
(OPS)  has  just  completed  the  first 
generation  of  the  Risk  Assessment 
Prioritization  (RAP)  program.  The  RAP 
program  was  developed  to  assist  OPS  in 
determining  how  to  best  apply  federal 
resources  to  pipeline  safety  issues  using 
a  risk  based  approach.  This  public 
meeting  is  being  held  to  discuss  the 
RAP  process,  review  the  RAP  results 
and  outline  recommendations  for 
improving  RAP  for  the  next  cycle. 
DATES:  The  public  meeting  will  be  held 
on  Thursday  January  25, 1996.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  3  p.m. 

ADDRESSES:  The  pubUc  meeting  will  be 
held  at  the  Embassy  Suites,  7640  N.W. 
Tiffany  Springs  Parkway,  Kansas  City, 
Missouri  64154  in  the  Salon  Room.  The 
telephone  number  to  the  Embassy  Suites 
is  816-891-7788. 

Individuals  not  able  to  attend  the 
pubUc  meeting  gan  send  comments  and 
recommendations  on  the  RAP  program 
to  the  docket  listed  above.  This  docket 
wall  remain  open  for  several  months  to 
ensure  that  all  interested  parties  can 
comment.  Send  comments  in  duplicate 
to  the  Dockets  Units,  Room  8421, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington.  DC  29590.  Identify  the 
docket  and  notice  number  stated  in  the 
heading  of  this  notice.  All  comments 
and  docketed  material  will  be  available 
for  inspection  and  copying  in  room 
8421  between  8:30  a.m.  and  5  p.m.  each 
business  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Ramirez,  (202)  366-9864 
regarding  the  subject  matter  of  this 
notice.  Contact  the  Dockets  Unit,  (202) 
366-5046,  for  docketed  material. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

OPS  began  the  RAP  process  two  years 
ago  with  the  goal  of  gaining  better 
control  of  its  agenda.  OPS  believes  that 
having  a  structured  method  of 
prioritizing  resources  based  on  risk  will 
help  it  better  address  Congressional 
mandates.  National  Transportation 
Safety  Board  (NTSB)  recommendations 
and  National  Association  of  Pipeline 
Safety  Representatives  (NAPSR) 
resolutions.  OPS  began  the  RAP  model 


development  by  having  several  OPS 
meetings  and  one  public  meeting  to 
solicit  input  and  ideas  on  the  model  and 
its  usage.  In  October  1993.  OPS 
published  the  RAP  model  in  the  Federal 
Register  (58  FR  51402,  Oct.  1,  1993) 
along  with  a  request  for  pipeUne  safety 
issues.  The  notice  generated  nearly  500 
issues  from  the  government,  industry, 
states,  public  interests  groups  and  the 
general  public.  OPS  consoUdated  these 
500  issues  to  189  distinct  issues  and 
published  a  second  Federal  Register 
notice  (60  FR  7620,  Feb.  8,  1995)  in 
February  1995  requesting  solutions. 
This  second  notice  generated  400 
responses,  again  from  a  wide  range  of 
pipeline  safety  interests. 

Each  solution  was  evaluated  and/or 
prioritized  by  three  groups  consisting  of 
the  OPS  regional  directors,  NAPSR/ 
National  Association  of  Regulatory 
Utility  Comm.issi oners  (NARUC)  and 
OPS  Technical  Advisory  Committee 
members.  In  addition  to  having  a 
functioning  risk  model,  OPS  has  a  RAP 
database  that  holds  all  of  the  issues, 
solutions  and  prioritized  ratings. 

Government,  industry  and  public 
representatives  provided  extensive 
input  to  the  RAP  process  which  resulted 
in  the  ranked  solutions  and 
recommendations  that  led  to  the  action 
plan.  The  action  plan  represents  a 
significant  step  for  OPS  as  it  continues 
applying  risk  based  business  methods. 

II.  OPS  Risk  Based  Action  Plan 

The  RAP  results  provide  substantial 
validation  for  much  of  the  FY-95  OPS 
agenda  including  the  following  areas, 
which  will  retain  a  high  level  of  OPS 
attention  during  FY-96: 

•  One-Call  Systems.  OPS  wrill 
continue  efforts  in  support  of  passage  of 
federal  legislation  applicable  to  all 
underground  utilities  and  operators.  In 
addition,  OPS  will  work  to  promote 
industry  training  of  employees 
responsible  for  one-call  systems  and 
increased  awareness  and  training  of 
excavators.  OPS  will  also  work,  along 
with  its  State  Representatives,  to 
promote  increased  development  and  use 
of  quick  and  effecUve  administrative 
enforcement  of  penalties  for  one-call 
violations. 

•  Continue  Rulemakings.  OPS  will 
continue  the  following  rulemakings: 

•  Installation  of  check  valves  or 
remote-operated  valves  on  liquid 
pipelines  in  all  high  risk  areas  to 
provide  for  rapid  shutdovra  of  failed 
pipeline  segments. 

•  Requiring  periodic  smart  pigging  in 
transmission  pipeline  segments  situated 
in  high  risk  areas. 

•  Require  qualification  of  pipeline 
personnel. 


Through  Regulatory  Reinvention 
Initiatives  (RRI).  OPS  will  continue  to 
identify  ways  of  providing  more 
flexibiUty  within  its  regulations,  and 
reduce  or  remove  costly  requirements 
with  little  or  no  risk-reduction  benefits. 
RAP  identified  the  following  RRI  areas 
where  increased  OPS  attention  is 
warranted: 

•  Use  of  Industry  Standards.  OPS 
wiU  increase  the  use  of  industry 
standards  within  its  regulations  and  will 
continue  the  trend  of  increased  OPS 
participation  on  national  consensus 
standard  development  committees. 
Specifically.  OPS  will  increase  its 
efforts  in  support  of  API  conmiittees 
addressing  specification  of  pipeline 
toughness,  and  will  examine  for 
incorporation  within  its  regulations  API 
Standard  1117,  Lowering  In-Service 
PipeUnes,  and  the  API  series  of 
standards  concerning  corrosion 
protection  for  tanks. 

•  Inspection  procedures.  OPS  will 
strengthen  its  inspection  guidelines  to 
properly  evaluate  the  adequacy  of 
cathodic  protection  design,  installation 
and  monitoring. 

•  Drug  and  alcohol  testing 
requirements.  OPS  wdll  reconsider 
current  requirements  and  work  to  define 
the  appropriate  level  of  testing 
commensurate  with  the  risks  being 
addressed. 

•  Requirements  for  clearing  shorted 
casings.  OPS  wiU  develop  more  flexible 
guidance  on  the  conditions  and  criteria 
for  clearing  shorted  casings. 

•  Plastic  Pipe  Technology.  OPS  will 
review  its  regulations  to  ensure  that 
they  are  consistent  with  current 
application  of  plastic  pipe  technology, 
especially  in  the  areas  of  joints  and 
tracer  wire. 

RAP  outlined  several  technology 
advancement  programs  that  OPS  should 
continue  addressing.  The  following 
broad-based  efforts  will  include  risk 
management  programs  and  performance 
measures,  pipeline  mapping,  research 
and  technology,  training  and  data 
development: 

•  Risk  Management  Programs  and 
Performance  Measures.  OPS  will 
continue  to  work  closely  with  industry 
and  other  stakeholders  to  develop  risk 
management  programs  that  can 
demonstrate  equal  or  greater  levels  of 
safety. 

•  Mapping  Initiatives.  OPS  will 
continue  its  joint  efforts  with  industry 
to  obtain  better  information  conceming 
the  location  of  pipelines  and  their 
proximity  to  high  risk  population  and 
environmental  areas. 

•  Research  &■  Technology 
Development.  OPS  will  continue  to 
promote  the  development  of  improved 
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and  more  cost-effective  smart  in-iine 
inspection  tools,  leak  detection  systems, 
and  line  location  technologies. 

•  De-Centralized  Training.  OPS  will 
emphasize  the  use  of  computer-based 
training  and  other  mechanisms  to 
provide  cost-effective  training  to  state 
and  regional  inspectors. 

•  Improve  Usefulness  of  Incident 
Data.  OPS  will  work  to  improve  the 
quality  and  usefulness  of  its  incident 
database  system,  including  facilitating 
collection  of  the  data,  making  the  data 
more  widely  available,  improving  on- 
line analytical  capabilities,  and 
developing  ties  to  industry  databases  to 
support  risk  management 
demonstrations,  which  will  include 
making  the  industry  databases  available 
to  OPS  and  States. 

OPS  will  strengthen  its  interagency 
cooperativS  activities  through  the 
following: 

•  Regulatory  Jurisdictional  Authority. 
OPS  will  increase  efforts  with  the  Coast 
Guard,  the  Environmental  Protection 
Agency,  the  Minerals  Management 
Service  and  others  to  clarify 
jurisdictions  and  authorities. 
Specifically.  OPS  will  address 
jurisdictional  issues  on  low  stress  lines 
pipelines  and  tanks. 

•  Pipeline  Casings.  OPS  w  11  work 
with  the  Federal  Highway 
Administration  and  the  Federal  Railroad 


Adininislralion  tu  invesUgdle  die 
requirements  for  casings  at  highway  and 
railroad  crossings. 

The  RAP  process  included  all  current 
mandates  from  the  National 
Transportation  Safety  Board  (NTSB), 
National  Association  of  Pip)eline  Safety 
Representatives  (NAPSR),  and  certain 
provisions  of  the  FY88  and  FY92 
Pipeline  Safety  Acts.  While  the  RAP 
results  indicate  that  several  of  the 
mandates  may  require  significant  cost  to 
implement,  they  also  offer  the 
opportunity  to  provide  appreciable  risk 
reduction.  OPS  will  take  a  risk  based 
approach  to  the  following  initiatives, 
allowing  operators  opportunity  to 
determine  the  circumstances  and  extent 
to  which  these  safety  actions  should  be 
applied  to  mitigate  consequences  of 
accidents. 

•  Require  qualification  of  pipeline 
p)ersonnel. 

•  Require  periodic  smart  pigging  in 
transmission  pipeline  segments  situated 
in  high  risk  areas. 

•  Install  check  valves  or  remote- 
operated  valves  on  gas  and  liquid 
pipelines  in  all  high  risk  areas  to 
provide  for  rapid  shutdown  of  failed 
pipeline  segments. 

On  the  mandate  to  issue  regulations 
requiring  operators  of  natural  gas 
distribution  systems  to  notify  their 
customers  with  lines  in  which  excess 


flow  valves  (EFVs)  are  not  required  by 
law,  but  can  be  installed.  OPS  has 
thoroughly  considered  the  issue  and  is 
taking  steps  to  issue  a  rule  requiring 
operators  to  notify  customers  about  EFV 
availability  and  to  offer  to  install  EFVs 
if  the  customer  pays  for  the  installation. 
Additionally,  OPS  will  be  taking  steps 
to  develop  performance  standards  for 
any  EFV  installed  on  a  service  line. 
OPS  will  continue  to  develop  and 
refine  the  RAP  program  through  future 
cycles  and  will  make  the  database 
available  to  State  pipeline  safety  offices 
and  other  stakeholders  upon  request. 

III.  Public  Meeting  Topics 

The  public  meeting  will  focus  on  the 
5  following  areas  for  discussions: 

•  Overview  of  the  RAP  process 

•  Overview  of  the  RAP  results  (OPS 
Action  Plan) 

•  How  issues  and  solutions  were 
gathered  and  consolidated 

•  Recommendations  for  the  next 
cycle 

•  Introduction  to  the  RAP  database 
Issues  in  Washington,  DC  on  January  11. 

1996. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  96-545  Filed  l-ia-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  the  Sunshine  AcT  (Pub. 
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EQUAL  EMPLOYMENT  OPPORTUNtTY 
COMMISSION 

DATE  AND  TIME:  January  25,  1996,  2:00 

p.m.  (Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building,  1801 

"L"  Street,  N.W.,  Washington,  D.C. 

20507. 

STATUS:  The  Meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Impact  of  the  Shutdown  on  Civil  Rights 
Enforcement  and  EECXZ's  Workload. 

2.  Interim  Refxart  to  the  Commission — 
Office  of  the  General  Counsel. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663-4070. 

This  Notice  Issued  January  16,  1996. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
[FR  Doc.  96-705  Filed  1-17-96;  12:49  pm) 
BILUNG  COOE  6750-06-M 


FEDERA.  MAP^'Mf  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  January  25, 

1996. 

PLACE:  Room  2C,  Commission  Meeting 

Room,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  N.E., 

Washington,  D.C. 

S'4^  JS:  Open 

MATTER{S)  TO  BE  CONSIDERED: 

1 .  Docket  No.  94-06— Financial 
Responsibility  Requirements  for 
Nonperformance  of  Transportation;  and 
Docket  No.  94-21— Inquiry  into  Alternative 
Forms  of  Financial  Responsibility  for 
Nonperformance  of  Transportations- 
Consideration  of  Comments. 

2.  Docket  No.  94-31— /n/orma/ion  Form 
and  Post -Effective  Reporting  Requirements 
for  Agreements  among  Oceari  Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984 — Consideration  of  Comments. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 

5725. 

Joseph  C.  Polking, 

.'^ecretarv 

[FR  Doc.  96-696  Filed  1-17-96;  2:48  pm] 
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eCAPC  DC  GOVERNORS  OF  THE  FEDERAL 

RESERVE  S'-STEM 

TIME  ANC  :i'E:  Approximately  10:15 

a.m.,  Wednesday,  January  24,  1996, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N  W  .  Washington,  D.C.  20551. 

S^A-US:  Closed. 

MA'^FRS  TO  BE  CONSIDERED: 

1    Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Resenje  System  employees. 

2.  Any  items  carried  forward  from  a 
previouslv  .Tnnnnnred  meeting. 

CON" AC  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  17.  1996. 
Jennifer  J.  lohnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-694  Filed  1-17-96;  10:45  am) 

Billing  CODE  UlO-OI-P 


BOARD  Of  GOv£RNCRS  OF  THE  FEDERAL 
RESERVE  SVS'EM 

TIME  AND  OA-E:  10:00  a.m..  Wednesday. 

'  ini.;.:-'.  ^4,  1996. 

PLACE:  Marriner  S.  Eccles  Federal 
Kt -.,  '\  ■  Hoard  Building,  C  Street 
entraiu  f  between  20th  and  21st  Streets, 
N  W  ,  Washington,  D.C.  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSCE^tD: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
discussion  of  the  following  item  is 
anticipated.  This  matter  wrill  be  voted 
on  without  discussion  unless  a  member 
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of  the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  Proposed  modifications  to  the  Fed  wire 
third-party  access  policy  regarding'foreign 
service  provider  arrangements.  (This  item 
was  originally  announced  for  an  open 
meeting  on  January  10,  1996.) 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  Agenda 

Please  Note  That  No  Discussion  Items  Are 
Scheduled  for  This  Meeting. 

Note:  If  the  items  are  moved  hnm  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  then  he  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  he  ordered  for  $5  per  cassette 
by  calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  )anuary  17,  1996. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  96-693  Filed  1-17-96:  10:45  am) 
BILLING  CODE  U1(M)1-P 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  2:30  p.m.  Tuesday, 
December  12.  1995. 

PLACE:  Board  Conference  Room. 
Eleventh  Floor,  1099  Fourteenth  St., 
N.W.,  Washington,  D.C.  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices); 
and  (9)(B)  (disc)osure  would 
significantly  frustrate  implementation  of 
a  proposed  Agency  action). 

MATTERS  TO  BE  CONSIDERED:  Personnel 

Matters. 

CONTACT  PERSON  FOR  MORE  INFOfiMATION: 
John  J.  Toner,  Executive  Secretary. 
Washington,  D.C.  20570,  Telephone: 
(202) 273-1940. 

Dated:  Washington,  D.C,  December  12. 
1995. 

By  direction  of  the  Board. 

John  J.  Toner, 

Executive  Secretary,  National  Labor  Relations 
Board. 

[FR  Doc.  96-742  Filed  1-17-96;  2:50  pm) 

BILLJNG  COOE  7S4S-01-M 


UJH 


KfVisier  /  Vol.  61.  Nn.  13  /  Fridav.  lanuan,-  19,  1996  /  Sunshine  Act  Meetings 


1439 


N    :_ti-'  -■     J  LA  TORY  COMMISSION 

:a-?   Weeks  of  January  8. 15.  22.  and 

196. 
»LA^E:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 
STATUS:  Public. 


MA' 


ro  BE  CONSIDERED: 


A.f  k  of  lanuary  S 

There  are  no  meetings  scheduled  for  the 
W'^V  of  January  8. 

W»«>i>.  of  January  15— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  15 

Week  of  lanuary  22— TenUdve 

There  are  no  meetings  scheduled  for  the 
Week  of  January  22. 

\V»k  of  January  29— Tentative 

J  ue->day.  January  30 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 

Tuesday,  January  30 

10:00  a.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

(Contact:  Victor  McCree.  301-415-1711) 
2.00  p.m. 

Discussion  of  Full  Power  Operating 
License  for  Watts  Barr  (Public  Meeting) 

(Contact:  Fred  Hebdon,  301-415-2024) 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commission,  it 
is  temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
COKTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington.  D.C. 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically. 


please  send  an  electronic  message  to 
albOnrc.gov  or  gkt9nrc.gov. 

Dated:  January  5. 1996. 
William  M.  Hill.  Jr,. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFH  Doc.  96-673  Filed  1-17-96;  8:45  am) 
MLLMQCOOC  7M0-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  15.  22.  29.  and 

Febiaiary  5,  1996. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  15 

Tuesday,  January  16 

2:45  p.m. 
Affirmation  Session  (Public  Meeting) 
a.  Petition  to  Intervene  in  Proceeding  to 
Approve  Proposed  Decommissioning 
Plan  for  Yankee  Nuclear  Power  Station 

Week  of  January  22— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  January  22. 

Week  of  January  29— TenUtive 

Tuesday,  January  30 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 

Wednesday.  January  31 

10:00  a.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(Contact:  Victor  McCree,  301-415-1711) 
2:00  p.m. 
Discussion  of  Full  Power  Operating 

License  for  Watts  Barr  (Public  Meeting) 
(Contact:  Fred  Hebdon.  301-415-2024) 

Week  of  February  5 — Tentative 

Wednesday,  February  7 

10:00  a.m. 

Briefing  on  System  Reliability  Studies 
(Public  Meeting) 

(Contact;  Patrick  Baranowsky.  301-415- 
7493) 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commission,  it 
is  temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  op>enness  and 
public  accountability,  the  Commission  will 


conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MCRf   st-^MA-js 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch.  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commissios  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
albdnrc.gov  or  gkt©nrc.gov. 

Dated:  January  11, 1996. 
William  M.  Hill.  Jr., 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  96-674  Filed  1-17-96;  8:45  amj 
MLUNO  CODE  7SaO-01-M 


UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Tuesday.  January  30.  1996— 
9:00  a.m. -5:30  p.m. 

LOCATION:  U.S.  Institute  of  Peace.  1550 
M  Street.  Lobby  Conference  Room, 
Washington.  DC  20005,  (202)  457-1700. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Public  Law  98-525. 
AGENDA:  January  Board  Meeting. 
Approval  of  Minutes  of  the  Seventy- 
third  Meeting  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report; 
Committee  Reports;  Approval  of 
Unsolicited  Grant  and  Fellowship 
Apphcations;  Selection  of  1997  Essay 
Contest  Topic;  Other  General  Issues. 
CONTACT:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202) 457-1700. 

Dated:  January  17, 1996. 
Charles  E.  Nelson, 

Vice  President  for  Management  and 

Administration.  United  States  Institute  of 

Peace. 

(FR  Doc.  96-766  Filed  1-19-96;  3:33  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule 
and  Notice  documents.  These  corrections  3'e 
prepared  by  the  Office  of  the  Federa 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  docunr>ent  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 

MUMAN  SERVICES 

Age-'.cy  'cr  health  Care  Policy  and 

Research 

MtH,-t.nq  0'  the  National  Advisory 
Z:::^riC:'  to'  Heait*"  Care  Policy, 
Research   ana  Evaiuation 

Correction 

In  notice  document  95-30742 
appearing  on  page  65346  in  the  issue  of 
Tuesday.  December  19,  1995,  make  the 
following  corrections: 

On  page  65346,  in  the  second  column, 
in  the  ADDRESSES  section,  in  the 
second  line.  "5th  Street"  should  read 
"15th  Street"  and  in  the  third  Une. 
"2005"  should  read  "20005". 

BILLING  CODE  1505-01-0 
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Emission  Reduction  Prograrr. 
Rule 
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ENViRONMtNTAL  PROTECTION 
AGENCY 

40  CFR  Part  76 
[AD-fRL-6400-2] 

RIN  2060-AF48 

Acid  Rain  Program;  Nitrogen  Oxides 
Emission  Reduction  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  rule  would 
implement  the  second  phase  of  the 
Nitrogen  Oxides  Reduction  Provisions 
in  Title  IV  of  the  Clean  Air  Act  ("the 
Act")  by  establishing  nitrogen  oxides 
(NOx)  emission  limitations  for  certain 
cnal-fired  utility  units  and  revising  NOx 
emission  limitations  for  others  as 
specified  in  se<;tion  407(b)(2)  of  the  Act. 
The  emission  limitations  will  reduce  the 
serious  adverse  effects  of  NOx  emissions 
on  human  health,  visibility,  ecosystems, 
and  materials. 

DATES:  Comments.  Comments  must  be 
re<;eived  on  or  before  March  4,  1996. 

Public  Hearing.  A  public  hearing  will 
be  held  in  Washington,  DC  on  February 
8,  1996,  beginning  at  10:00  a.m.  Persons 
interested  in  presenting  oral  testimony 
must  contact  Peter  Tsiri got  is  at  EPA's 
Acid  Rain  Division,  telephone  number 
(202)  233-9133,  by  February  2.  1996  to 
verify  arrangements. 

ADDRESSES:  Comments  should  be 
subniillt'd  (in  dupliuite.  if  possible)  to: 
Air  Docket  Section  (A-131),  Attention, 
Docket  No.  A-95-28.  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SVV.  Washington.  DC  20460. 

Public  Hearing.  The  public  hearing 
will  be  held  at  the  Environmental 
Prote<:tion  .Agency,  401  M  Street, 
Washington  D.C..  m  the  Education 
Center  Auditorium. 

Docket.  Docket  No.  A-9.'>-2H, 
containing  supporting  information  used 
in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Do<:ket  Section,  Waterside  Mall, 
Room  1500.  1st  Floor.  401  M  Street,  SW. 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Tsirigotis.  at  (202)  233-9133, 
Source  Assessment  Branch.  Acid  Rain 
Division  (62041).  I'  S.  Environmental 
r'rotet:tiou  Agency,  401  M  Stieel. 
Washington.  DC  20460. 


SUPPlfMENTARY  INFORMATION:  The 
information  in  this  preamble  is 
organized  as  follows: 

I.  KIJLE  BACKGROUND  AND  SUMMARY 

A.  Benefits  of  Reducing  NOx  Emissions 

B.  Cost-Effectiveness  of  this  Regulatory 
Action 

II.  REVISION  OF  PHASE  II.  CROl  IP  1 

BOILER  NOx  PERFORMANCE 
STAND.\RDS 

A.  Statutjry  Provision 

B.  Methodology 

C.  Feasibility  of  Achieving  Revised  Phase 
I  Performance  Standards 

D.  Adverse  Effects  of  NOx  and  Benefits  of 
Reduction 

E.  Revised  Emission  Limits  for  Group  1 
Boilers 

F.  Compliance  Date 

G.  Definition  of  Coal-Fired  Utility  Unit 
III  CONTROL  OF  NOx  EMISSIONS  FROM 

GROUP  2  BOILERS 

A.  Description  of  Group  2  Boileis 

B.  NOx  Control  Technologies  for  Group  2 
Boilers 

C.  Statutory  Requirements 

D.  Methodology  for  Establishing  Group  2 
Emission  Limitations 

E.  Characterization  of  Costs 

F.  Emission  Limits  for  Group  2  Builers 

G.  General  Issues  Raised 

IV.  REFERENCES 

V.  REGULATORY  REQUIREMENTS 

A.  Executive  Order  12291 

B.  Paperwork  Reduction  Act 

C.  Unfunded  Mandates  Act 

D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

I.  Rule  Background  and  Summary 

A.  Benefits  of  Reducing  NO\  Emissions 

The  primary  purpose  of  the  Acid  Rain 
NOx  Emission  Reduction  Program  is  to 
reduce  the  multiple  adverse  effects  of 
the  oxides  of  nitrogen,  a  family  of  highly 
reactive  gaseous  compounds  that 
contribute  to  air  and  water  pollution,  by 
substantially  reducing  annual  emissions 
from  coal-fired  power  plants.  Sim  e  the 
pa,ssage  of  the  1970  Clean  Air  Act.  NOx 
has  increased  by  about  7%;  it  is  the  only 
conventional  nir  pollutant  to  show  an 
increase  nationwide. 

Electric  utilities  are  a  major 
contributor  to  NOx  emissions 
nationwide:  in  1980.  they  accounted  for 
30  percent  of  the  total  NOx  emissions 
and.  from  1980  to  1990.  their 
contribution  rose  to  32  percent  of  total 
NOx  emissions.  Approximately  8.5 
pen:ent  of  electric  utility  NOx  comes 
from  coal-fired  plants. 

The  NOx  emissions  discharged  into 
the  atmosphere  from  the  burning  of 
fossil  fuels  consist  primarily  of  nitric 
oxide  (NO).  Much  of  the  NO.  however, 
reacts  quickly  to  form  nitrogen  dioxide 
(NO2)  and.  over  longer  periods  of  time, 
is  transformed  into  other  pollutants, 
iicluding  ozono  and  fine  particles, 
"hesu  .seijonuary  poliutunts  are  'rir,..h' 
to  public  heahh  and  the  environment. 


NO2  and  airborne  nitrate  also  degrade 
visibility,  and  when  they  return  to  the 
earth  through  rain  or  snow  ("wet 
deposition")  or  as  gases,  fog.  or  particles 
("dry  deposition"),  they  contribute  to 
exces.sive  nitrogen  loadings  to  estuaries 
("eutrophication"),  such  as  in  the 
Chesapeake  Bay,  and  acidification  of 
Inkes  and  streams, 

NO>  has  been  documented  to  cause^ 
eye  irritation,  either  by  itself  or  when 
oxidized  photochemically  into 
peroxyacetyl  nitrate  (PAN).  Ozone  (O1), 
the  most  abundant  of  the  photochemical 
oxidants,  is  a  highly  reactive  chemical 
compound  which  can  have  serious 
adverse  effects  on  human  health,  plants, 
animals,  and  materials.  Fine  particles  at 
current  ambient  levels  contribute  to 
morbidity  and  mortality. 

B.  Cost-Effectiveness  of  this  Regulatory 
Action 

On  April  13.  199,5  EPA  promulgated 
the  Acid  Rain  NOx  rule  setting  emission 
limits  for  all  Phase  1  and  Phase  II  dry 
bottom  wall-fired  and  tangentially  fired 
boilers  (Group  1)  in  the  U.S.  that 
combust  coal  as  a  primary  fuel.  The 
regulation  is  expeded,  by  the  year  2000, 
to  nationally  reduce  NOx  emissions  by 
an  estimated  1.54  million  tons  per  year. 
The  total  annual  cost  of  this  regulation 
to  the  electric  utility  industry  is 
estimated  at  321  million  dollars, 
resulting  in  an  overall  cost-effectiveness 
of  208  dollars  per  ton  of  NOx  removed. 
The  nationwide  cost  impact  on 
electricity  consumers  is  an  average 
increase  in  electricity  rates  of 
approximately  0.21  percent  (EiPA's 
Regulatory  Impact  Analysis,  docket  item 
Il-F-2  ). 

The  proposal  would  set  lower  Group 
1  emission  limits  and  establish  emission 
limits  for  several  other  types  of  coal- 
fired  boilers  (i.e.,  cyclones,  cell  bunu^rs, 
wet  bottoms,  vertically  fired,  and 
fluidized  bed  combustors)  for  Phase  II. 
The  proposal  would,  by  the  year  2000. 
achieve  an  additional  reduction  of 
820.000  tons  of  NOx  annually.  The 
annual  cost  for  these  additional 
reductions  would  be  approximately  143 
million  dollars,  at  an  .iverage  cost- 
ef!^ectiveness  of  172  dollars  per  ton  l.T 
NOx  removed.  The  nationwide  impac'. 
on  electricity  rates  of  this  proposal  is  an 
average  increa.se  of  approximately  0.07 
percent,  significantly  lower  than  the 
impacts  resulting  from  the  April  13. 
1995  nile  (see  EPA's  Regulatory  Impact 
Analysis,  docket  item  II-F  -2). 

This  rule,  when  promulgated,  must 
meet  statutory  criteria  which  relate  to 
cost  and  performance  of  existing 
installations  of  low  NO\  burner 
;ech..olog>  (LNBT,  dUc  lo  estimates  01 
cost  and  performance  of  future 
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installations  of  a  variety  of  NOx  control 
technologies.  At  this  time  there  remain 
significant  uncertainties  regarding  this 
information  and  the  best  approaches  for 
analyzing  it.  The  information  collected 
to  date  is  incomplete.  Resolving  these 
issues  is  one  of  the  purposes  of 
soliciting  public  comments  on  this 
proposed  rule.  Information  received  in 
the  course  of  this  rulemaking  may  show 
that  no  change  in  the  standard  for 
tangentially  fired  and  dry  bottom  wall- 
fired  boilers  may  be  appropriate  and 
that  no  standard  for  cyclones  may  be 
justifiable  under  the  statutory  criteria. 

II.  Revision  of  Phase  II,  Group  1  Boiler 
NOx  Performance  Standards 

A.  Statutory  Provision 

Section  407(b)(2)  provides  that: 

Not  later  than  January  1,  1997,  the 
Administrator  may  revise  the  applicable 
emission  limitations  for  tangentially  fired 
and  dry  bottom,  wall-fired  boilers  (other  than 
cell  burners)  to  be  more  stringent  if  the 
Administrator  determines  that  more  effective 
low  NOx  burner  technology  is  available: 
Provided.  That,  no  unit  that  is  an  affected 
unit  pursuant  to  section  404  and  that  is 
subject  to  the  requirements  of  (section  407) 
(b)(1),  shall  be  subject  to  the  revised  emission 
limitations,  if  any.  42  U.S.C.  76516(b)(2). 

Under  this  provision,  the 
Administrator  may  revise  the  applicable 
NOx  emission  limitations  for  Group  1 
boilers  to  be  more  stringent  if  available 
data  on  the  effectiveness  of  low  NOx 
burner  technology  shows  that  more 
stringent  limitations  can  be  achieved 
using  such  technology.  Any  revised 
emission  limitations  will  apply  only  to 
Group  1  boilers  that  first  become  subject 
to  NOx  emission  limitations  on  or  after 
January  1.  2000.  Units  with  Group  1 
boilers  that  are  subject  to  both  SO2  and 
NOx  emission  limitations  in  Phase  I  of 
the  Acid  Rain  Program  are  entirely 
exempted  from  any  revised  emission 
limitations.  "Early-election  units,"  i.e., 
units  with  Group  1  boilers  that  are  not 
subject  to  SO2  emission  limitations  until 
Phase  II  but  that  have  voluntarily 
become  subject  to  the  NOx  emission 
limitations  by  January  1.  1997  and 
demonstrate  compliance  with  these 
limitations  throughout  the  rest  of  Phase 
I  and  during  the  period  2000-2007  are 
grandfathered  from  any  revised  limits 
until  January  1,  2008.  at  which  time  any 
revisions  will  apply.  40  CFR  76,8. 

Section  II. B  of  the  preamble 
summarizes  the  methodology  the 
Agency  has  used  to  evaluate  the 
effectiveness  of  low  NOx  burner 
technology  applied  to  Group  1  boilers. 
Preamble  Section  II.C  provides 
estimates  of  the  emission  limitations  (in 
Ib/mmBtu)  that  a  substantial  majority  of 
units  subject  to  any  revised  emission 


limitations  can  be  expected  to  achieve 
on  an  annual  average  basis.  (The  revised 
emfssion  limitations  will  hereafter  be 
referred  to  as  "the  Phase  II,  Group  1"  or 
"revised  Group  1"  emission 
limitations.)  As  with  units  subject  to  the 
NOx  emission  limitations  in  Phase  I,  the 
designated  representative  of  a  unit  that 
is  subject  to  the  Phase  II,  Group  1 
emission  limitations  and  cannot  meet 
the  applicable  emission  limitation  using 
low  NOx  burner  technology  may  seek  to 
participate  in  a  NOx  averaging  plan 
with  other  units  with  the  same  owner  or 
operator  or  may  petition  for  a  less 
stringent  alternative  emission 
limitation.  The  Technical  Support 
Document,  filed  in  Air  Docket  A-95-28 
as  item  number  II-A-9,  contains  a 
comprehensive  description  of  the 
methodology  and  results  of  the  Agency's 
evaluation  of  the  effectiveness  of  Group 
1  low  NOx  burner  technology. 

Preamble  Section  II, D  addresses  the 
benefits  of  reducing  NOx  emissions. 
Finally,  Section  II. E  concludes,  based  on 
the  performance  of  low  NOx  burners 
(LNBs)  on  Group  1  boilers  and  the 
benefits  and  relative  cost  of  reducing 
NOx  by  revising  the  Group  1  emission 
limitations,  that  revised  emission 
limitations  should  be  adopted.  Section 
II. F  addresses  the  compliance  date  for 
meeting  the  revised  limitations,  an  issue 
raised  by  the  regulated  utility  industry, 

B.  Methodology 

1.  EPA's  LNB  Application  Database 

The  Agency  has  developed  a 
computerized  database  containing 
detailed  information  on  the 
characteristics  and  emission  rates  of 
coal-fired  units  with  Group  1  boilers  on 
which  low  NOx  burners  (LNBs)  have 
been  installed  without  any  other  NOx 
controls.  The  Department  of  Energy 
(DOE)  and  Utility  Air  Regulatory  Group 
(UARG).  a  major  industry  association 
representing  utility  owners  and 
operators,  have  assisted  EPA  in 
identifying  known  applications  of  LNBs 
on  Group  1  boilers. 

EPA  considered  the  option  of 
including  units  on  which  LNBs  have 
been  installed  in  combination  with 
.separated  overfire  air  or  other  NOx 
controls.  EPA  rejected  this  approach 
primarily  because,  in  many  instances, 
the  control  technology  vendor  designed 
the  combined  system,  not  the  LNB 
component  alone,  to  achieve  the 
emission  performance  standard.  EPA 
also  decided  to  exclude  units  on  which 
LNBs  were  installed  before  November 
15.  1990,  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990. 
Presumably,  Congress  was  aware  of 
such  LNB  installations  when  it  set  the 


emission  limitations  in  section  407 
(b)(1);  but  the  task  here  is  to  determine 
whether  those  limitations  should  be 
revised  because  of  the  availability  of 
more  effective  LNB,  as  reflected  in  the 
performance  of  subsequent  LNB 
installations. 

The  second  criterion  EPA  used  in 
selecting  units  for  evaluating  the 
effectiveness  of  Group  1  LNB 
technology  was  the  availability  of  post- 
retrofit  hourly  emission  rate  data, 
measured  by  continuous  emission 
monitoring  systems  (GEMS),  certified 
pursuant  to  40  CFR  part  75  (Acid  Rain 
Continuous  Emission  Monitoring  Rule.) 
The  only  .source  of  such  emission  rate 
data  has  been  the  Acid  Rain  Emission 
Tracking  System  (ETS),  a  computerized 
information  system  containing  the 
quarterly  emissions  reports  submitted 
electronically  by  utilities  under  the 
Acid  Rain  Program.  For  Phase  I  units, 
ETS  provided  hourly  GEMS  data  on 
NOx  emission  rates  for  four  quarters  of 
1994  and  the  first  two  quarters  of  1995. 
In  most  instances,  for  Phase  II  units. 
ETS  provided  GEMS  data  for  the  first 
two  quarters  of  1995,  only.  EPA  solicits 
comment  on  the  appropriateness  of 
using  performance  data  collected  by 
means  other  than  GEMS  operated 
pursuant  to  40  CFR  part  75, 

Using  these  selection  criteria,  EPA  has 
compiled  a  database  of  coal-fired  units 
with  Group  1  boilers,  with  LNB 
installations  after  November  15,  1990, 
and  for  which  post-retrofit  hourly  CEMS 
emission  rate  data  are  available.  This 
database  presently  consists  of  24  dry 
bottom  wall-fired  boilers  (22. Phase  I 
units,  2  Phase  II  units)  and  9 
tangentially  fired  boilers  (6  Phase  I 
units,  3  Phase  II  units).  This  data  set, 
called  the  "EPA  LNB  Application 
Database,"  forms  the  technical  basis  for 
EPA's  evaluation  of  the  effectiveness 
(percent  NOx  removal)  of  low  NOx 
burner  technology  for  Group  1  boilers. 
EPA  plans  to  continue  this  analysis  as 
LNBs  are  installed  on  more  Phase  II 
units  and  as  additional  quarters  of 
hourly  CEMS  data  from  ETS  become 
available.  Additional  quarters  of  ETS 
CEMS  data  would  be  expected  to 
increase  the  size  of  this  data  set 
considerably  since  they  would  include 
post-retrofit  emission  rate  data  for  LNB 
installations  performed  during  summer 
and  fall,  1995. 

The  EPA  LNB  Application  Database 
contains  the  following  information  for 
each  boiler:  nameplate  capacity;  firing 
type;  pre-retrofit  NOx  emission  rate; 
source  of  pre-retrofit  emission  rate  data; 
date  of  boiler  shutdown  for  LNB 
installation;  date  boiler  resumed  normal 
operations  after  LNB  installation, 
shakedown,  and  optimization;  hourly 
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CEMS  data  from  KTS  for  postrtjtrotit 
NOx  emission  rates;  and  hourly  data 
from  ETS  for  boiler  operating  time  and 
load.  EPA  contacted  utilities  to  verify 
the  date  of  boiler  shutdown  for  LNB 
installation  and  the  date  the  boiler 
resumed  normal  operations  after  post- 
retrofit  optimization  whenever  these 
dates  could  not  be  readily  ascertained 
from  the  hourly  CEMS  data  and  other 
information  submitted  by  utilities  to 
EPA.  The  Agency  solicits  comment  on 
what  other  data  would  be  necessary 
when  assessing  whether  LNBs  are 
operated  in  a  low-NOx  mode  during  a 
certain  time  period  (e.g.,  percent 
combustion  air  introduced  through 
close-coupled  overfire  air  ports  in 
tangentially  fired  boiler  LNB  retrofits). 

2.  Determination  of  Achievable  Annual 
Emission  Limitations 

Because  the  Acid  Rain  Phase  I  NOx 
Emission  Reduction  Program  goes  into 
effect  on  January  1,  1996,  units  in  the 
EPA  LNB  Application  Database  have  not 
been  required  to  meet  the  Phase  I  NOx 
emission  rate  standards  in  either  1994 
or  1995.  For  every  LNB  retrofit  there  is 
a  period  of  time,  immediately  following 
the  retrofit,  during  which  operators 
learn  to  operate  the  new  equipment 
safely  and  in  accordance  with  the 
manufacturer's  specifications.  The 
operators  then  learn  to  optimize  NOx 
emissions  reduction  according  to  each 
utility's  compliance  strategy. 
Performance  of  LNBs  before 
optimization  likely  overstates  or 
understates  the  NOx  reduction 
achievable  by  the  LNBs.  Additionally, 
continued  operation  of  LNBs  to 
minimize  NOx  emissions  increases  the 
operation  and  maintenance  (O  &  M) 
costs  of  each  LNB  retrofit  after 
optimization.  Therefore,  even  though 
LNB  controls  are  installed,  the  units 
may  not  be  operated,  throughout  the 
entire  post-retrofit  period,  to  sustain  the 
NOx  emission  reductions  the  controls 
were  designed  to  achieve  since  this 
would  increase  O  &  M  costs  when  the 
NOx  reductions  are  not  yet  reouired. 

As  discussed  in  EPA's  Regulatory 
Impact  Analysis  (RIA),  plants  incur  both 
fixed  and  variable  O  &  M  costs  when 
operating  LNBs  to  lower  NOx  emissions 
in  order  to  meet  the  NOx  emission 
limits.  The  RIA  assumes  an  annual 
maintenance  cost  increase  of  l..S%  of 
the  installed  capital  cost  of  the  LNB 
equipment  for  both  dry  bottom  wall- 
fired  and  tangentially  fired  boilers  and 
a  variable  cost  of  0.04  mills/kWh  for  dry 
bottom  wall-fired  boilers.  While  the 
incremental  O  &  M  costs  given  in  the 
RIA  are  estimated  with  respect  to  boiler 
O  &  M  costs  prior  to  the  technology 
retrofit.  The  sources  of  these 


incrtiiuental  uusii  iJu.uiMry  lan  power 
consumption,  increased  difficulty  of 
maintaining  steam  temperatures  over 
the  load  range  at  reduced  excess  air 
levels,  higher  maintenance  demands), 
suggest  that  the  absence  of  a 
requirement  to  limit  NOx  emissions 
may  resuU  in  operational  changes  and 
higher  NOx  emissions.  Thus,  the 
average  NOx  emission  rate  over  the 
post-retrofit  pre-compliance  period  may 
not  be  representative  of  achievable  LNB 
performance  under  actual  compliance 
conditions.  On  the  other  hand,  it  is 
reasonable  to  expect  that  utilities 
operated  their  newly  installed  NOx 
controls  for  some  period  of  time 
following  optimization  of  the  equipment 
to  simulate  compliance  conditions, 
perhaps  as  a  dry  run  or  for  training 
purposes.  It  is  intuitive  that  NOx 
reduction  techniques  which,  by  their 
nature,  create  potentially  damaging 
chemical  environments  inside  boilers 
and  reduce  overall  plant  efficiency 
when  pushed  to  the  highest  levels  of 
NOx  reduction  performance,  could  be 
tested  for  several  weeks  at  levels  which 
are  not  sustainable  for  longer  periods  of 
time.  According  to  certain  utilities, 
there  is  anecdotal  evidence  that  initial 
performance  levels  for  LNBs  cannot  be 
maintained  indefinitely  on  some 
boilers. '2 

In  publications  and  in  past 
rulemakings,  DOE  and  industry  have 
addressed  what  time  period  is  sufficient 
for  determining  an  achievable  emission 
limit  for  a  NOx  control  technology  over 
the  long-term.  For  example  industry  has 
stated  "that  acceptable  results  |of  long- 
term  performance!  can  be  achieved  with 
data  sets  of  at  least  51  days  with  each 
day  containing  at  least  18  valid  hourly 
averages"  (see  docket  items  II-I-99, 
Advanced  Tangentially-Fired 
Combustion  Techniques  for  the 
Reduction  of  Nitrogen  Oxide  (NOx) 
Emissions  from  Coal-Fired  Boilers;  and 
II-l-lOO,  Demonstration  of  Advanced 
Wall-Fired  Cxjmbustion  Modifications 
for  the  Reduction  of  Nitrogen  Oxide 


'  It  was  reported  that  three  tangentially  Hrad 
boilers  at  Duke  Power  Company's  Allen  plant  could 
not  maintain  design  efnciency  at  full  load,  while 
meeting  the  existing  standard  of  0.45  IbNOx^ 
mmBtu.  Plant  engineers  are  currently  attemping  to 
resolve  the  problem  with  a  slagging  additive.  E-mail 
communication  (mm  Robert  McMurray.  Duke 
Power,  to  Doug  Carter.  IISDOE.  1 1/7/95. 

•  Southern  CVimpany  reports  that  two  of  its 
Georgia  Power  Company.  McOonough  plant 
tangentially  fired  units  cannot  meet  their  NOx 
performance  and  plant  performance  guarantees  at 
the  same  time.  Telecommunication  between  Rob 
Hardman,  Southern  Company  JJervices.  and  Ooug 
Carter.  USDOE.  11/3/95. 

*  Based  on  CREV  data  taken  from  EPA's  database 
of  uncontrolled  NOx  emissions,  presented  in 
Appendix  A  of  RIA. 


(NOx)  Emissions  from  Coal-Fired 
Boilers). 

EPA  has  adopted  the  52-day 
framework  for  evaluating  the 
effectiveness  of  Group  1  LNB 
technology.  The  first  objective  was  to 
identify  the  lowest  average  NOx 
emission  rate  each  boiler  has  sustained 
for  at  least  52  days,  i.e.,  over  a  period 
of  1248  hours  during  the  post-retrofit 
period  when  the  boiler  was  operating 
and  valid  CEMS  data  was  available. 
(Such  a  1248  hour  operating  period  is 
generally  longer  than  52  calendar  days 
since  hours  during  which  the  boiler  did 
not  operate,  or  operated  for  only  part  of 
the  hour  are  ignored,  as  are  hours  for 
which  valid  CEM  data  was  not 
available.)  This  period,  referred  to  as  the 
"low  NOx  jjeriod,"  is  assumed  to 
simulate  boiler  operations  under 
compliance  conditions.  The  next 
objective  was  to  determine  whether  the 
distribution  of  operating  conditions 
(e.g.,  load  and  excess  air)  during  the  low 
NOx  period  is  representative  of  actual 
boiler  operating  conditions  throughout  a 
year.  For  each  boiler  in  the  database. 
EPA  has  developed  histograms  of  hourly 
average  NOx  emission  rates  as  a 
function  of  load  for  the  low  NOx  period 
and  boiler  operating  load  patterns 
throughout  1994  (see  docket  item  II-A- 
9).  If  the  operating  conditions  in  the  low 
NOx  period  are  representative,  EPA 
assumes  the  boiler  can  achieve  an 
annual  average  NOx  emission  rate  equal 
to  the  average  emission  rate  recorded  for 
the  period.  EPA  used  these  histograms 
to  estimate  "load  weighted  annual  NOx 
emission  rates"  based  on  weighted 
averages  of  the  average  emission  rate 
during  the  low  NOx  period  for  each 
operating  load  level  (or  "load  bin") 
times  the  number  of  hours  during  1994 
the  boiler  operated  within  each  load 
bin. 

Some  utility  commenters  have 
expressed  the  concern  that  by  not  using 
all  the  recorded  post-retrofit  CEM  data 
EPA  is  not  accurately  assessing  the  long- 
term  performance  capabilities  of  LNBs. 
These  commenters  believe  that  all  CEM 
data  collected  after  a  fixed  shakedown 
period  (30  to  90  days)  for  equipment 
optimization  and  operator  training, 
which  is  applied  universally  to  all 
installations,  should  be  used  for  this 
assessment.  To  address  this  concern, 
EPA  analyzed  the  CEM  data  for  2  time 
periods:  (1)  a  time  period  that  would 
begin  30  days  after  LNB  installation  and 
include  all  the  post-retrofit  data, 
referred  to  as  the  "post-retrofit  period," 
and  (2)  a  time  period  beginning  with  the 
first  day  of  the  low  NOx  period  and 
continuing  beyond  52  days  to  include 
all  available  CEM  data  throughout  the 


entire  post-retrofit  period,  referred  to  as 
the  "post-optimization  period." 

One  of  the  primary  advantages  of 
using  the  low  NOx  period  or  the  post- 
optimization  period,  as  defined  above, 
for  assessing  performance  capabilities  of 
LNBs  applied  to  Group  1  boilers  is  that 
they  explicitly  recognize  the  site- 
specific  nature  of  the  LNB  equipment 
optimization  and  operator  training 
processes.  For  some  units,  both  the 
shakedown  of  the  technology  retrofit 
and  operator  training  proceed  smoothly 
and  can  be  completed  within  30  or  60 
calendar  days.  Whereas  for  other  units, 
particularly  units  combusting  a  range  of 
coals  and  or  cycling  through  load 
pattern  shifts,  these  processes  can  take 
much  longer.  EPA  finds  that  for  dry 
bottom  wall-fired  boilers  in  the 
database,  the  beginning  of  the  low  NOx 
period  generally  occurs  between  2  and 
5  months  after  completion  of  the  LNB 
retrofit.  Not  as  much  variation  is  seen 
among  the  tangentially  fired  boilers, 
although  only  3  .such  boilers  in  the 
database  have  more  than  one  quarter  of 
post-retrofit  CEM  data  available. 

Utility  commenters  have  also 
expressed  the  concern  that  NOx 
emission  rate  data  taken  before  the 
Phase  I  compliance  period  for  Acid  Rain 
SO2  emission  limitations,  which  began 
January  1, 1995,  may  not  represent 
"normal  operating  conditions." 
Specifically,  in  some  instances.  1994 
Phase  I  data  may  not  represent  the 
current  range  of  coal  quality 
characteristics  being  combusted  by 
affected  boilers.  LNB  installations  and 
vendor  guarantees  are  typically  tied  to 
operating  within  a  specific  range  of 
coals.  Moreover,  EPA  has  learned  of  at 
least  two  Phase  I  boilers  which 
experienced  significant  in^creases  in 
NOx  emissions  when  switching  to  coal 
for  SOj  compliance  purposes.  Other 
units  at  the  Joppa  steam  plant,  for 
example,  experienced  significantly 
lower  NOx  emissions,  after  switching 
from  eastern  bituminous  to  Powder 
River  Basin  coal.  These  units  were 
dropped  from  the  database  for  the 
purposes  of  assessing  LNB  performance 
because  the  measured  percent  reduction 
in  NOx  emis.sions  reflects  the  combined 
effects  of  the  control  technology  retrofit 
and  the  switch  to  a  more  reactive 
subbituminous  coal. 

To  address  these  concerns,  for  each 
boiler  in  the  database  where  the  52-day 
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low  NOx  period  began  in  1994,  EPA  has 
identified  a  52-day  low  NOx  period  for 
1995  and  compared  the  average  NOx 
emission  rates  for  the  two  periods  (see 
docket  item  II-A-9).  Where  these 
analyses  show  a  noticeable  change 
occurred  in  NOx  emissions  after  the 
beginning  of  the  Phase  I  SO2  compliance 
period,  EPA  intends  to  investigate 
whether  switching  to  low  sulfur  coal  for 
SO2  control  or  whether  other 
operational  parameters  might  explain 
the  difference  in  LNB  performance. 
Further,  EPA  solicits  comments  from 
the  utilities  documenting  the  specific 
circumstances  where  the  characteristics 
of  coal  quality  and  operating  parameters 
have  impacted  NOx  emissions. 

Also  in  the  Group  1  technical  support 
document  (docket  item  II-A-9),  EPA 
has  developed  and  compared  average 
NOx  emissions  rates  for  the  following: 
low  NOx  period,  low  NOx  period  in 
1995,  post-optimization  period,  overall 
po.st-retrofit  period,  and  the  load- 
weighted  annual  average  NOx  emission 
rate.  The  document  contains  statistical 
tests  of  significance  on  the  absolute 
values  of  the  differences  between  these 
alternative  ways  of  estimating  the 
average  achievable  NOx  emission  rate 
over  the  long-term.  The  next  section  of 
the  preamble  summarizes  and  discusses 
these  comparisons. 

EPA  has  used  two  complementary 
analyses  to  estimate  annual  average 
emission  rates  that  can  be  sustained  by 
LNBs  installed  on  Phase  II  units  with 
Group  1  boilers  and  to  develop 
percentile  distributions  of  Phase  II  units 
that  can  comply  with  various 
performance  standards  more  stringent 
than  the  Phase  I  standards.  The  two 
analyses  are  described  briefly  below: 

(1)  Analysis  1  analyzes  actual  average 
emission  rates,  as  measured  by  CEMS  data, 
achieved  by  LNBs  applied  to  Phase  1  units  in 
Phase  1  and  a  few  Phase  II  units  to  calculate 
the  percent  reduction  achievable  by  LNBs  as 
a  function  of  uncontrolled  emission  rate;  and 

(2)  Analysis  2  applies  the  peirent  NOx 
reduction  derived  in  Analysis  1  to  boiler- 
specific  uncontrolled  emission  rates  for  the 
population  of  units  that  will  be  subject  to  any 
revised  NOx  emission  limitations  in  Phase  II 
in  order  to  determine  achievable  emission 
rates  for  the  Phase  II,  Group  1  population. 

The  straightforwardness  of  the  retrofit 
CEMS  data  analysis  (Analysis  1)  is 
appealing  in  that  it  reflects  actual  boiler 
operating  experience.  On  the  other 
hand,  to  the  extent  the  Phase  I 


population  of  boilers  is  more  difficult  to 
retrofit  and  has  higher  baseline  emission 
rates  and  a  greater  proportion  of  tight, 
high  furnace  temperature  boilers  than 
the  Phase  II  population,  emission  rates 
based  solely  on  the  retrofit  CEMS  data 
analysis  will  understate  the  achievable 
annual  emission  limitations.  Analysis  2, 
which  uses  a  regression  model  applied 
to  the  CEMS  data  to  estimate  the  percent 
reduction  as  a  function  of  uncontrolled 
emission  rates,  captures  ditferences  in 
the  two  populations  of  boilers. 

Utilities  complying  with  Group  1, 
Phase  I  reductions  for  tangentially  fired 
boilers  had  a  spectrum  of  technologies 
to  choose  from  in  addition  to  LNBs  and 
.some,  perhaps  due  to  other  NOx 
requirements  such  as  title  I  of  the  Act, 
chose  to  go  beyond  LNBs  in  their 
technology  choice.  As  a  result,  DOE 
believes  there  is  the  possibility  that 
those  units  installing  LNB  were  in  some 
way  different  from  tangentially  fired 
boilers  in  general  and,  therefore, 
existing  LNB  installations  may  not  be 
representative  of  how  well  LNBs  will 
perform  on  Phase  II  tangentially  fired 
boilers.  EPA  seeks  comment  regarding 
the  representativeness  of  LNB 
installations. 

Similarly,  EPA  is  aware  of  no 
tangentially  fired  boiler  with 
uncontrolled  NOx  emissions  exceeding 
0.67  Ib/mmBtu,  which  has  been  retrofit 
with  LNB.  DOE  believes  that  about  one- 
fourth  of  the  Phase  II  tangentially  fired 
boiler  capacity  exceeds  this  level  of 
uncontrolled  emissions.  EPA  seeks 
comment  on  the  ability  of  LNBs  to  meet 
the  proposed  .standards  on  boilers  with 
uncontrolled  NOx  emissions  exceeding 
0.67  Ib/mmBtu,  and  requests  any 
additional  data  which  relates  to  this 
issue. 

C.  Feasibility  of  Achieving  Revised 
Phase  I  Performance  Standards 

1.  Assessment  Using  Retrofit  CEMS  Data 
Analysis 

Table  1  presents  summary  statistics 
on  all  known  retrofit  applications  of 
LNBs  to  Group  1  boilers,  where  LNB 
installation  occurred  after  November  15. 
1990  and  for  which  long-term  post- 
retrofit  hourly  CEMS  emission  rate  data 
are  available.  The  term  "baseline  NOx 
rate"  refers  to  the  emission  rate  as  of 
November  15,  1990  and  repre.sents 
short-term  uncontrolled  NOx  emissions. 
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TABLE  1.— Summary  of  the  Known  LNB  Ahhlicaiions  on  Group  l  Boilers  With  CEMS  Data  available 


Phase  I: 

Mean  ... 

Range .. 
Phase  II: 

Mean  ... 

Range  .. 
Phase  I  &  II: 

Mean  ... 

Range .. 


Wali-Fired  Boilers 


Tangentlally  Fired  Boilers 


Phase  I: 

Mean  .. 

Range. 
Phase  II:. 

Mean  .. 


Phase  I  &  II: 
Mean  ... 
Range .. 


No.  of  units 


22 
22 

2 

2 

24 
24 


6 
6 


9 
9 


Boiler  size 
(MWe) 


270.6 
100.0-816.3 

267.4 
254.^-280.5 

270.3 
100.0-616.3 


230.3 
125.0-324.0 

80.5 
80.0-B1.6 

180.4 
80.0-324.0 


Baseline  NOx 
rate  (Ib/mmBtu) 


0.908 
0.570-1.340 

0.757 
0.513-1.000 

0.896 
0.513-1.340 


0.653 
0.630-0.665 

0.514 
0.478-0.587 

0.607 
0.478-0.665 


Low  NOx  period 

NOx  rate 

(Ib/mmBtu) 


0.418 
0.319-0.484 

0.354 
0.262-0.445 

0.413 
0262-0.484 


0.365 
0.346-0.387 

0.325 
0.304-0.363 

0.352 
0.304-0.387 


Tables  2  and  3  present  detailed  data 
on  the  24  dry  bottom  wall-fired  LNB 
installations  and  the  9  tangentially  fired 
LNB  installations,  respectively.  Table  2 
does  not  include  data  for  LNB 
installations  that  occurred  before  the 
cutoff  date  of  November  15.  1990  since 
these  installations  occurred  prior  to  the 
passage  of  the  Act.  Table  3  does  not 
include  installations  at  the  Joppa  Steam 
plant  (owned  by  Electric  Energy  Inc.) 
since  these  units  switched  to  Powder 
River  Basin  coal,  nor  does  it  include 


installations  at  Lansing  Smith,  unit  2. 
(owned  by  Gulf  Power  Co.)  and 
Albright,  unit  3  (owned  by 
Monongahela  Power  Co.)  since  EPA  is 
unsure  when  during  the  post-retrofit 
period  these  units  operated  with  LNBs 
without  separated  overfire  air.  If  EPA  is 
provided  information  during  the 
comment  period  about  when  these  latter 
two  units  operated  with  LNBs  only,  EPA 
will  add  them  to  the  database,  provided 
sufficient  valid  data  is  available. 


EPA  recognizes  that  the  amount  of 
compliance  NOx  data  will  be  increasing 
beginning  January  1,  1996  as  the  Phase 
I  units  start  compliance  reporting.  EPA 
will  carefully  consider  the  first  quarter 
1996  data — subject  to  its  timely  receipt 
and  required  processing  by  EPA — in 
preparing  the  final  NOx  rule  for  the 
Phase  n  units  and  the  Group  2  units. 
Therefore,  it  is  important  for  quarterly 
1996  emission  reports  to  be  accurate 
and  timely  submitted. 


Table  2.— Known  LNB  Applications  on  Wall-Fired  Boilers  With  CEMS  Data  Available 


Pfwse 


State 


AL 

AL 

AL 

AL 

KY 

KY 

KY 

KY 

FL 

FL 

IN 

IN 

KY 

WV 

WV 

PA 

IN 

AL 

AL 

AL 

AL 

Wl 

IL 

NV 


Utility 


_L 


Alatjarrwi  Power  Co 

Alabama  Power  Co 

Alabama  Power  Co 

Alabama  Power  Co ~ 

Big  Rivers  Electric  Corp 

East  Kentucky  Power  Coop  Inc  ... 
East  Kentucky  Power  Coop  Inc  ... 
East  Kentucky  Power  Coop  Inc  ... 

GuM  Power  Co  - 

Gulf  Power  Co 

Hoosier  Energy  REC  Inc  

Hoosier  Energy  REC  Irx:  

Kentucky  Utilities  Co „ 

Ohio  Power  Co  

Ohk)  Power  Co  

Pennsylvania  Electric  Co 

Southern  Indiana  Gas  &  Elec  Co 

Tennessee  Valley  Auttwrity 

Tennessee  Valley  Authority 

Tenr>ess«e  VaMey  Autherity 

Tennessee  Valley  Autherity 

Wisconsin  Putjiic  service  Corp  .... 

Central  Illinois  Light  Co 

Siena  Pacific  Power  Co 


Plant 


E.  C.  Gaston 
E.  C.  Gaston 
E.  C.  Gastcn 
E.  C.  Gaston 

Coleman 

Cooper  

Cooper  

HLSpurtock  . 

Crist 

CiW 

Frank  E  Ratts 
Frank  E  Ratts 
EW  Brown  .... 

Mitchell  

Mitchell  

Shawville  

F  B  Culley  .... 

Cotoert 

Cotoert 

Cotoert 

Cotoert 

PulNam   

Ed  Edwards  .. 
North  Valmy  . 


Boiler 

ID 


1 

2 

3 

4 

01 

1 

2 

1 

6 

7 

1SG1 

2SG1 

1 

1 

2 

1 

2 

1 

2 

3 

4 

8 

2 

1 


Size  (MWe) 


272.0 
272.0 
272.0 
244.8 
174.3 
100.0 
220.9 
306.2 
369.8 
578.0 
116.6 
116.6 
113'.6 
816.3 
816.3 
125.0 
103.7 
200.0 
200.0 
200.0 
200.0 
136.0 
280.5 
254.3 


LNB  retrofit 
date 


11/30/94 
04/07/92 
05^23/93 
05/21/94 
02/07/94 
03/01/94 
12/31/94 
04/08/93 
05*^/94 
01/02/94 
10/01/94 
07/01/94 
06/16/93 
02/01/94 
01/01/94 
^2J25/93 
05/20/94 
05/15/94 
05/15/94 
12/24/91 
06/1  Sm 
05/15«4 
01/01/93 
06/01/94 


Baseline 

NOx  rate 

(Ib/mmBtu) 


0.900 

.780 

.800 

.800 

1.340 

.900 

.900 

.900 

1.040 

1.160 

1.068 

1.090 

1.000 

.767 

.767 

.990 

1.050 

.800 

.670 

.830 

.860 

.568 

1.000 

.513 


Low  NOx 
period  NOx 

rate 
(to/mmBtu) 


0.394 
.394 
.408 
.408 
.436 
.419 
.419 
.402 
.462 
.484 
.469 
.430 
.466 
.455 
.455 
.438 
.348 
.397 
.397 
.397 
.397 
.319 
.445 
.262 


TABLE  3.— Known  LNB  Applications  on  Tangentially  Fired  Boilers  With  CEMS  Data  Available 


Phase 

State 

Utility 

Plant 

Boiler  ID 

Size  (MWe) 

LNB  retrofit 
date 

Baseline 

NOx  rate 

(Ib/mmBtu) 

Low  NOx 
period  NOx 

rate 
(Ib/mmBtu) 

1 
1 
1 
1 
2 
2 
2 
1 
1 

GA 
GA 
GA 
GA 
NY 
NY 
NY 
Wl 
Wl 

Georgia  Power  Company  

Georgia  Power  Company 

Georgia  Power  Company 

Georgia  Power  Company  

Niagara  Mohawk  Power  Corp    . 
Niagara  Mohawk  Power  Corp 
Rochester  Gas  &  Electric  Corp 
Wisconsin  Electric  Power  Co  ... 
Wisconsin  Electric  Power  Co  ... 

McDonough,  J  . 
McDonough,  J  . 

Yates 

Yates 

Dunkirk 

Dunkirk 

Rochester  7  .... 

Oak  Creek 

Oak  Creek 

1 
2 

4 
5 
1 
2 
4 
7 
8 

245.0 

245.0 

125.0 

125.0 

80.0 

80.0 

81.6 

317.6 

324.0 

6/5/95 

12/16/94 

4/1/95 

11/26/94 

2/1/95 

1/1/95 

3/31/95 

7/1 5«4 

4/16«5 

0.65r 
.65fr 
.63d> 
.650 
.478 
.478 
.587 
.661 
.665 

0.346 

.346 

.              .387 

N          .387 

\     .308 

^362 
.362 

Units  in  the  same  plant  that  have 
identical  low  NOx  period  emission  rates 
share  a  common  stack.  Under  the  Acid 
Rain  CEMS  Rule,  emissions  discharged 
by  units  sharing  a  common  stack  niav  he 
monitored  by  either  a  single  monitor 
located  in  the  stack  or  separate  monitors 
located  in  ducts  going  from  the  units  to 
the  stack.  Similarly,  units  sharing  a 
common  stack  frequently  have  the  same 
baseline  NOx  rate. 

Virtually  all  of  the  baseline  NOx  rates 
in  Tables  2  and  3  come  from  utility- 
reported  data  provided  to  EPA  on  the 
Acid  Rain  Cost  Form  for  NOx  Control 
Costs  for  Group  1,  Phase  I  Boilers. 


Utilities  used  a  CEMS  or  an  EPA 
Reference  Method  for  measuring  these 
emissions  data. 

The  remaining  baseline  NOx  rates 
come  from  CEMS  data  reported  in 
monitor  certification  review  (CREV) 
tests  (see  docket  item  n-A-9).  These 
latter  data  represent  average  NOx 
emission  rates  calculated  from  9  test 
runs  comprising  the  most  recent  relative 
accuracy  test  audit  (RATA).  Each  RATA 
test  run  contains  about  25  minutes  of 
CEMS  data. 

Tables  4  and  5  summarize 
comparisons  of  post-retrofit  average 
NOx  emission  rates  computed  using 


alternative  bases:  low  NOx  period,  post- 
optimization  {>eriod,  low  NOx  period  in 
1995,  and  overall  post-retrofit  period 
following  a  fixed  30-day  start-up  period. 
EPA  solicits  comment  on  the  relative 
merits  of  these  alternative  bases  for 
determining  the  performance  of  low 
NOx  burners  and  in  particular,  the  use 
of  a  fixed  30-day,  60-day,  or  90-day 
start-up  period,  universally  applied,  or 
some  other  approach  that  reflects 
stabilization  of  the  NOx  control 
equipment,  and  how  to  determine  the 
proper  period  using  the  reported  hourly 
emissions  data.  Summaries  of  these  data 
are  provided  below. 


Table  4.— Dry  Bottom  Wall-Fired  Boilers 


Comparison  of  average  ern-ssicr  rates 

Low  NOx  pe- 
riod (1994- 
1995  data) 

Post-optimiza- 
tion period 

Low  NOx  pe- 
riod (1995 
data  only) 

Overall  post- 
retrofit  period 

Phase  1  txjilers  

0.418 
.364 
.413 

0.436 
.368 
.430 

0.437 
.354 
.429 

0.455 

Phase  II  boilers  

.385 

Phase  1  &  II  boilers  

.449 

Table  5.— Tangentially  Fired  Boilers 

Comparison  of  average  emission  rates 

Low  NOx  pe- 
riod (1994- 
1995  data) 

Post-optimiza- 
tkin  period 

Low  NOx  pe- 
nod(1995 
data  only) 

Overall  post- 
retrofit  period 

Phase  1  tx>ilers  

0.365 
.325 
.352 

0.373 
.327 
.358 

0.365 
.325 
.352 

0.375 

Phase  II  boilers  „ 

.334 

Phase  1  &  II  tx>ilers  „  

361 

For  each  boiler  used  in  the  retrofit 
CEMS  data  analysis,  EPA  has  identified 
the  low  NOx  periods  for  both  1994  and 
1995  as  well  as  examined  a  plot  of  daily 
average  NOx  emission  rates  over  the 
entire  post-optimization  period.  Where 
these  analyses  show  a  noticeable  change 
occurred  in  NOx  emissions  after  the 
beginning  of  the  Phase  I  compliance 
period,  EPA  will  investigate  whether 
switching  to  low  sulfur  coal  for  SO2 
control  or  whether  other  operational 
parameters  might  explain  the  difference 


in  LNB  performance.  EPA  has  examined 
the  relationship  between  the  low  NOx 
period  and  the  post-optimization 
period.  The  average  NOx  emission  rates 
for  wall-fired  boilers  for  the  low  NOx 
period  are  lower  than  the  post- 
optimization  period.  (No  difference  is 
observed  for  tangentially  fired  boilers 
because  these  two  time  periods  are 
essentially  equivalent  in  length.)  Since 
the  Phase  I  NOx  Emission  Reduction 
Program  is  not  in  effect  until  January  1, 
1996,  even  though  LNBs  are  installed, 


the  units  may  not  be  operated  to 
optimize  NOx  emissions  throughout  the 
entire  post-retrofit  period  since  O&M 
costs  increase  when  operating  LNBs  to 
minimize  NOx  emissions.  In  addition,  a 
literature  review  indicates  that  through 
operational  optimization  NOx  emissions 
can  be  reduced  by  10-20%.  The  existing 
wall-fired  installations  of  LNBs  do  show 
a  difference  in  NOx  reductions, 
depending  on  the  portion  of  the  post- 
retrofit  data  considered.  The 
performance  of  these  units,  and 


144H 


Federal 


nr  /  Vol    61.  No.  13  /  Friday.  January  19.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  bl,  .Xu    ij  /  Friday,  January  19,  1996  /  Proposed  Rules 


1449 


\-i4ri 


Fp^fral  Rpgi«;ter  /  Vo'    f-i    *^n    T^    '  Fridav    Tnniinrv  19.  1996  /  Proposed  Rules 


therefore  the  data  analysis  period,  is  key 
to  deciding  whether  the  statutory  test  of 
"more  effective"  LNBs  have  been 
demonstrated.  Hence,  comment  is 
soHcited  on  defining  the  best  approach 
to  evaluating  this  post-retrofit  data.  At 
this  time,  EPA  has  made  no  final 
decision  on  the  length  of  data  analysis 
period. 

Recent  publications  and  comments 
from  utility  industry  representatives 
indicate  that  there  is  concern  that  52- 
day  periods  (low  NOx  periods)  may  not 
adequately  capture  annual  dispatch 
patterns  and  seasonal  variations  in 
demand  for  electrical  power  generation. 
EPA  therefore  has  developed  estimates 
of  "load- weighted  annual  NOx  emission 
rates"  based  on  weighted  averages  of  the 
average  emission  rate  during  the  low 
NOx  period  for  each  load  bin  times  the 
number  of  hours  during  1994  the  boiler 
operated  within  each  load  bin.  As 
summarized  below,  in  less  than  half  of 
the  comparisons,  the  load-weighted 
annual  NOx  emission  rate  is  no  more 
than  10%  above  the  low  NOx  period 
rate  and  in  the  remaining  is  at  or  below 
the  low  NOx  period  rate. 

Table  6.— Comparison  of  Average 
NOx  Emission  Rates 

(Dry  tMttom  wall-fired  tx>4iers] 


Table  7.— Comparison  of  Average 
NOx  Emission  Rates 

(Tangentialty  Ared  Ixxlers] 


Load- 

Low  NOx 

weighted 
annual 

period 

NOx  emis- 
sion rates 

Phase  1  boUen 

0.365 

0.325 

Phase  II  tx>iier  

325 

.330 

Phase  1  &  II  tioiten 

.352 

.327 

Load- 

Low  NOx 

weighted 
annual 

period 

NOx  emis- 
sion rate 

Phase  1  boilers 

0.418 

0.409 

Phase  II  tXDilers 

.354 

.355 

Phase  1  &  II  botiers 

.413 

.405 

EPA  believes  the  load-weighted 
annual  NOx  rate  estimates  address  the 
concern  over  the  adequacy  of  using  52- 
day  periods.  The  data  show  that  the 
annual  emission  rate  projected  over  the 
actual  dispatch  pattern  of  1994,  results 
in  approximately  the  same  emission  rate 
as  the  low  NOx  period  identified  during 
the  post-retrofit  timeframe.  EPA 
compared  the  dispatch  patterns  over  the 
low  NOx  period  with  the  actual  1994 
annual  dispatch  pattern  and  found  them 
to  be  similar  for  most  boilers.  This 
indicates  that  the  low  NOx  period 
dispatch  patterns  were  representative. 
Additionally,  a  strong  generic 
relationship  between  NOx  and  load  was 
not  found  (see  docket  item  II-A-9). 
Moreover,  the  "52-day  periods" 
generally  span  more  than  two  calendar 
months;  they  represent  NOx  emission 
rates  averaged  over  1248  sequential 
hours  during  which  the  boiler  was 
operating  and  valid  GEMS 
measurements  were  reported.  Hours  for 
which  a  valid  NOx  emission  rate 
measurement  is  not  available  (e.g., 
hours  for  which  substitute  data  was 
used  for  the  NOx  emission  rate),  the 


unit  was  not  operating,  or  the  unit 
operated  for  only  part  of  the  hour  are 
not  included.  Valid  GEMS  NOx 
emission  data  after  such  a  gap  were 
moved  forward  and  linked  to  the  52-day 
low  NOx  data  chain  until  there  are  1248 
hours  of  NOx  hourly  data.  The 
Technical  Support  Document  contains 
information  on  the  beginning  and  end  of 
each  of  the  52-day  low  NOx  periods  as 
well  as  the  other  bases  used  for 
estimating  post-retrofit  average  NOx 
emission  rates. 

EPA  has  tabulated  the  percentage  of 
time  each  boiler's  daily  average  NOx 
emission  rate,  during  the  low  NOx 
period,  was  less  than  or  equal  to 
alternative  performance  standards  more 
stringent  than  the  existing  Group  1  NOx 
emission  limitations.  Consistent  with 
the  definition  of  52-day  periods  and 
with  the  missing  data  substitution 
algorithms  in  the  Acid  Rain  GEMS  Rule, 
a  "daily"  average  is  defined  as  the 
average  of  a  sequential  (but  not 
necessarily  continuous)  set  of  24  hours 
of  valid  NOx  emission  rate 
measurements  excluding  missing  data 
results.  Tables  8  and  9  show  the 
percentile  distributions  of  Group  1 
boilers,  by  type.  EPA  estimated  the 
percentage  of  units  in  the  Group  1  boiler 
data  set  that  during  their  low  NOx 
period  in  1994  or  1995.  would  have 
complied  with  various  alternative 
performance  standards  more  stringent 
than  the  existing  Group  1  NOx  emission 
limitations. 
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Table  8.- 

— Dry  Bottom  Wall-Fired  Boilers 

%  of  Boilers  Less  Than  or  Equal  to  Standard  for  Low  NOx  Period 

Average 

NOv  Pertofmance  Standard  (tVmmBtu)  .. 

0.47 

95.5% 

100.0% 

95.8% 

0.46 

86.4% 

100.0% 

87.5% 

0.45 

72.7% 

100.0% 

75.0% 

0.44 
72.7% 
50.0% 
70.8% 

0.43 

Phase  1  boilers  (22)         

63.6% 

Phase  II  boilers  (2)      

50.0% 

Phase  1  &  II  boilers  (24)              . 

62.5% 

Table  9.— Tangentially  Fired  Boilers 


NOx  Performance  Standard  (IVmmBtu) 

Phase  I  boilers  (6) 

Phase  II  boilers  (3)  _ 

Phase  I  &  II  boilers  (9)  ...» 


%  of  Boilers  Less  Than  or  Equal  to  Standard  for  Low  NOx  Period 

Average 


0.42 
100.0% 
100.0% 
100.0% 


0.40 
100.0% 
100.0% 
100.0% 


0.39 
100.0% 
100.0% 
100.0% 


0.38 

66.7% 

100.0% 

77.8% 


0.36 

66.7% 

100.0% 

77.8% 


Viewed  collectively,  the  various 
tabulations,  analyses,  and  plots  of  actual 
post-retrofit  GEMS  data  suggest  to  EPA 
that  dry  bottom  wall-fired  boilers  with 


LNBs  and  tangentially  fired  boilers  with 
LNBs  can  easily  achieve  an  annual 
emission  limitation  below  the  current 
emission  limitations  of  0.50  Ib/mmBtu 


and  0.45  Ib/mmBtu  respectively. 
Estimates  of  post-retrofit  average  NOx 
emission  rates  using  different  bases  (i.e., 
low  NOx  period,  low  NOx  period  in 


1995,  load-weighted  annual  NOx  rate, 
and  post-optimization  period  average) 
are  consistent;  all  of  these  rates  are  14 
percent  or  more  below  the  current 
emission  limitation.  Gommenters  have 
observed  that  there  is  substantial 
uncertainty  concerning  the  ability  of 
Phase  II  boilers  to  meet  a  lower  standard 
if  one  considers:  (a)  units  with  less  than 
52  days  of  monitoring  data;  (b)  the  lack 
of  control  technology  performance  data 
from  tangentially  fired  boilers  with 
uncontrolled  emission  rates  higher  than 
0.67  Ib/mmBtu;  and  (c)  periods  of 
performance  monitoring  other  than  the 
"low  NOx  period."  Further  comment  is 
sought  on  this  issue. 

2.  Assessment  Using  Phase  II  Population 
Projection  Analysis 

Figures  1  and  2  display  plots  of  the 
average  NOx  reduction  achieved  by 
LNBs,  derived  from  actual  retrofit  GEMS 
data,  as  a  function  of  the  short-term 
uncontrolled  NOx  emission  rate.  (These 
plots  are  based  on  the  data  in  Tables  2 
and  3  above.)  Also  shown  in  the  figures 
are  the  results  of  linear  regression 


models  EPA  developed  to  estimate  the 
LNB-controUed  emission  rate  as  a 
function  of  the  short-term  pre-retrofit 
uncontrolled  emission  rate.  EPA  has 
selected  the  short-term  uncontrolled 
emission  rate  as  the  baseline  for  these 
analyses  because  boiler-specific 
measurements  of  this  variable  are 
available  from  the  GREV  test  data  sets 
for  almost  all  Phase  I,  Group  1  boilers 
and  for  69  percent  of  Phase  II,  Group  1 
boilers.  EPA  further  determined  that  the 
Phase  II  data  set  (69%  of  the  Phase  II 
population)  adequately  represents  the 
entire  Phase  II  population  by  comparing 
boiler  size  and  age  distributions  (for 
details  of  this  analysis,  see  page  3  of 
docket  item  II-A-9). 

Based  on  the  information  in  Figures  1 
and  2,  EPA  estimated  the  emission  rates 
that  can  be  achieved  by  Group  1  units 
subject  to  any  revised  emission 
limitations  using  LNBs.  For  both  types 
of  Group  1  boilers,  EPA  used  the 
regression  equation  with  boiler-specific 
GREV  uncontrolled  emission  rates  to 
develop  projections  of  the  LNB- 
controlled  emission  rate.  For  each  unit. 


as  shown  by  the  coefficient  of 
correlation,  R^,  the  regression  equation 
accounts  for  about  68%  (wall-fired)  and 
67%  (tangentially  fired)  of  the 
variability  observed  in  the  data.  The 
regression  equations  result  in  NOx 
reduction  efficiency  of  low  NOx  burners 
applied  to  Group  1.  Phase  II  boilers  with 
respect  to  uncontrolled  NOx  emission 
rate.  The  NOx  emission  reduction 
percentage  then  typically  ranges  from  40 
percent  to  67  percent  for  wall-fired 
boilers  and  from  35  percent  to  47 
percent  for  tangentially  fired  boilers, 
depending  on  each  boiler's  uncontrolled 
NOx  emission  rate.  The  lower  long-term 
average  NOx  reduction  is  achieved  by 
low  NOx  burners  on  boilers  with  lower 
uncontrolled  emission  rates.  Similarly, 
the  higher  long-term  average  NOx 
reduction  is  achieved  by  low  NOx 
burners  on  boilers  with  higher 
uncontrolled  emission  rates.  EPA 
solicits  comment  on  the 
representativeness  of  the  reduction 
efficiency  ranges  in  determining 
performance  of  low  NOx  burners. 
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Krom  these  boiier-spet;itic;  popuiatiuii 
projections.  EPA  has  developed 
percentile  distributions  estimatitig  the 
number  of  Group  1  boilers  (subjec-l  to 
any  revised  emission  limitations)  that 
can  comply  with  various  alternate 
performance  standards  more  stringent 
than  the  current  NOx  emission 
limitations.  The  resulting  distributions 
of  Group  1  boilers  by  percentile 
achievement  for  different  performance 
standards  are  shown  below. 

Table  10.— Percentile  Achievement 
OF  Alternative  Wall-Fired  Boil- 
er Performance  Standards 


Table  12.-^ — Cumhahisun  ot-  Pmase 
I.  Group  i  and  Phase  II.  Group  1 
Uncontrolled  NOx  Emission 
Rates 


Percentile 

Performance  stand- 
ard (llVmmBtu) 

100 
95 
90 
85 
80 

0.465 
0.451 
0.448 
0.441 
0.434 

Table  1 1  .—Percentile  Achievement 
of  Alternative  Tangentially 
Fired  Boiler  Performance 
Standards 


Percentile 

Performance  stand- 
ard (Ib/mmBtu) 

100 
95 
90 
85 
80 

0.499 
0.401 
0.377 
0.370 
0.364 

The  percentile  distributions  of 
estimated  achievable  annual  emission 
limits  based  on  the  Phase  II  population 
projection  analysis  indicate  that  99.5% 
of  the  Pha.se  11  dry  bottom  wallTfired 
boilers  could  comply  with  a  revi.sed 
performance  standard  of  0.45  Ib/mmBtu 
and  92.3%  of  the  Phase  II  tangentially 
fired  boilers  could  comply  with  a 
revised  performance  standard  of  0.38  lb/ 
mmBtu.  These  percentages  indicate  a 
better  performance  than  is  indicated  by 
the  CEiMS  data  analysis.  To  determine 
why  this  difference  e.xists,  EPA 
investigated  the  uncontrolled  NOx 
emission  rates  ofPha.se  I  and  Phase  II 
boilers.  A  tabukiion  of  the  average 
uncontrolled  emi.ssion  rates  for  the 
Phase  I  and  Phase  II  populations  of 
Group  1  boilers  shows,  for  both  types, 
that  Phase  I  boilers  have  higher 
uncontrolled  emission  rates. 


Botler  type 

Phasel 
average 

NOx 

rate 

Phase  II 
average 

NOx 

rate 

Percent 

dif- 
lererKe 

Dry  Bottom 
WalKired 

Tangentially 
fired  

096.-? 
.652 

0  744 
.536 

23 

18 

Hence,  it  is  seen  that  Phase  II  boilers 
operate  at  typically  lower  uncontrolled 
emissions  rates.  As  a  result,  a  greater 
fraction  of  those  boilers  are  expe<:led  to 
be  able  to  meet  a  given  emission  target. 

In  the  preceding  discussion, 
performance  data  for  Group  1  boilers 
was  based  on  emission  data  for  the  low 
NOx  period,  i.e..  a  period  of  52  days  of 
operation  as  defined  above.  If  the  post- 
optimization  period  as  defined  above 
■were  used  to  determine  the  performance 
of  low  NOx  burners,  the  applicable 
emission  limits  would  be  0.46  lb/ 
mniBtu  and  0.39  Ib/mmBtu  for  wall- 
fired  and  tangentially  fired  boilers 
respectively.  Similarly,  if  the  overall 
post-retrofit  period  were  used,  the 
applicable  emi.ssion  limits  would  be 
0.48  Ib/mmBtu  and  0.39  Ib/mmBtu  for 
wall  and  tangentially  fired  boilers 
respectively  by  EPA's  calculation.  DOE 
calculates  an  applicable  emission  limit 
of  0.50  Ib/mmBtu  for  wall-fired  boilers 
using  the  overall  post-retrofit  period, 
e.xcluding  2  units  considered  by  EPA, 
and  using  a  different  regression  formula 
than  EPA  (see  docket  item,  Il-D-62. 
Analysis  of  Proposed  Se<:tion  407(b)(2) 
NOx  Rule.  Department  of  Energy.  Staff 
Paper,  December  14,  1995). 

If  the  data  used  by  DOE  for  the  post- 
retrofit  period,  using  DOE's 
computations,  are  representative  of 
performance  of  wall-fired  boilers  retrofit 
with  LNBs,  then  no  change  in  the 
standard  for  such  boilers  would  be 
called  for  and  EPA  in  the  final  rule 
would  retain  the  existing  standard  for 
such  boilers.  An  analysis  by  DOE 
concluded  that  only  70%  of  the  affected 
wall-fired  units  could  meet  the 
proposed  emission  limit  of  0.45  lb/ 
mmBtu  (docket  item.  II-D-62.  Analysis 
of  Proposed  Section  407(b)(2)  NOx  Rule, 
Department  of  Energy,  Staff  Paper, 
December  14.  1995).  EPA  seeks 
comment  on  the  data  and  the 
computation  used  by  DOE  and  on 
whether  the  exi.sting  standard  should  be 
retained  for  wall-fired  boilers. 


'  Baaed  on  CREV  data  taken  from  EPA's  dalabaaa 
of  uncontrolled  NCix  emisaions.  preaanled  in 
Appendix  A  of  RIA. 


Ill  tile  cahe  ot  taugmiticjily  tired 
boilers,  DOE  reviewed  performance  of 
tangentially  fired  boilers  retrofit  with 
LNBs  in  addition  to  those  considered  by 
EPA.  The  emissions  data  for  the  units 
have  only  recently  been  reported  to  EPA 
under  part  75  and  have  not  yet  been 
analyzed.  DOE's  analysis  indicates  that 
90%  of  the  affected  units  can  meet  the 
current  standard  of  0.45  Ib/mmBtu.  but 
the  proposed  standard  can  be  met  by 
only  40%  (do<:ket  item,  Il-D-62. 
Analysis  of  Proposed  Section  407(b)(2) 
NOx  Rule,  Department  of  Energy,  Staff 
Paper.  December  14,  1995).  If  DOE's 
data  are  representative  of  the  actual 
performance  of  these  units,  then  no 
change  in  the  standard  for  such  boilers 
would  be  appropriate  and  EPA  in  the 
final  rule  would  retain  the  existing 
standard  for  such  boilers.  EPA  seeks 
comments  on  the  data  and  on  whether 
the  existing  standard  should  be  retained 
for  tangentially  fired  boilers. 

EPA  recognizes  that  in  several 
instances  the  data  on  which  today's 
proposal  is  based  relate  to  a  limited 
number  of  boilers  and  that  analysis  of 
the  performance  and  cost  of  NOx 
controls  could  benefit  from  fuller  data, 
involving  more  units.  For  example, 
there  are  several  low  NOx  burner 
te<;hnology  retrofits  on  tangentially  fired 
boilers  for  which  the  Agency  does  not 
yet  have  available  GEM  data  collected  in 
accordance  with  part  75  and  for  which 
the  Agency  has  not  yet  evaluated  data 
not  reported  through  part  75  that 
recently  became  available.  During  the 
comment  period  the  Agency  will  have 
the  opportunity  to  examine  NOx 
emissions  data  collected  from  these  and 
other  low  NOx  burner  technology 
installations.  The  Agency  will  also  be 
able  to  expand  the  hourly  data 
examined  for  each  boiler  listed  in 
Tables  2  and  3  above  to  include  data 
collected  after  the  second  quarter  of 
1995.  In  light  of  additional  data  that 
EPA  may  receive  during  the  comment 
period,  the  final  rule  may  establish 
different  Phase  II,  Group  1  NOx 
emission  limitations  than  those 
proposed  today.  If  the  new  information 
is  found  not  to  justify  revising  the 
emission  limitations  promulgated  in 
Phase  I,  EPA  will  not  revise  them. 

In  light  of  the  above  discussion  about 
new  information  that  will  be  received 
during  the  comment  period,  in 
developing  the  proposal  the  Agency 
considered  comment  suggesting  that  the 
issuance  of  this  proposal  should  be 
delayed  in  order  to  obtain  fuller  data  on 
which  to  base  determinations 
concerning  the  Phase  II,  Group  1 
emission  limitations.  However,  as 
discussed  above,  title  IV  establishes  a 
schedule  for  issuance  of  and  compliance 
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with  the  NOx  emission  limitations  in 
this  proposal.  Section  407(b)  requires 
that  any  revision  of  the  Group  1 
emission  limitations  (and  any  Group  2 
emission  limitations)  be  established  by 
January  1,  1997  and  applicable  in  Phase 
II.  Establishment  by  January  1, 1997  of 
the  Phase  II  NOx  emission  limitations 
under  title  IV  will  provide  utilities  with 
the  information  that  they  need 
concerning  emission  requirements  for 
Phase  II  in  order  to  fashion  the  most 
efficient  strategies  to  comply  with  the 
Acid  Rain  NOx  emission  reduction 
program.  Under  the  Acid  Rain  program, 
compliance  strategies  may  include: 
early  election  plans  (where  Phase  II, 
Group  1  units  elect  to  comply  starting 
in  1997  with  Phase  I  NOx  emission 
limitations  and  avoid  any  revised  Group 
1  limitations  until  2008);  NOx  averaging 
plans  (where  NOx  emissions  of  units 
with  the  same  owner  or  operator  are 
controlled  to  various  extents  and 
averaged  to  meet  an  overall  limit);  or 
alternative  emission  limitations  (where 
a  unit  with  controls  designed,  but 
unable,  to  meet  the  standard  emission 
limitation  can  qualify  for  a  less  stringent 
limitation). 

In  light  of  the  statutory  deadlines 
under  section  407  and  EPA's  analysis  of 
the  presently  available  data,  the  Agency 
has  concluded  that  it  has  a  sufficient 
basis  for  proposing  revised  emission 
limitations  for  Phase  II,  Group  1  boilers. 
EPA  intends  to  use  the  comment  period 


on  the  proposal  to  gather  more  data.  The 
Agency  stresses  that  it  will  welcome, 
and  fully  consider  in  the  final  rule,  any 
additional  data  relevant  to  the  proposed 
emissions  limitations. 

3.  Conclusions 

EPA  proposes  to  find  that  currently 
available  data  on  the  effectiveness  of 
LNB  technology  on  Group  1  boilers 
demonstrates  that  "more  effective  LNB 
technology  is  available"  for  both  dry 
bottom  wall-fired  and  tangentially  fired 
boilers  under  Phase  II  of  the  Acid  Rain 
NOx  Emission  Reduction  Program. 
Projections  developed  by  applying 
CEM-based  estimated  percent 
reductions  to  boiler-specific 
uncontrolled  emission  rate  data  for  the 
Phase  II  population  indicate  that  over 
90%  of  dry  bottom  wall-fired  boilers 
could  individually  meet  a  performance 
standard  of  0.45  Ib/mmBtu  and  over 
90%  of  tangentially  fired  boilers  could 
individually  meet  a  performance 
standard  of  0.38  Ib/mmBtu. 

EPA  has  taken  the  approach  of 
selecting,  as  the  revised  emission 
limitations  achievable  by  Group  1 
boilers,  the  emission  limitations  that 
will  be  achievable  by  90%  of  the 
applicable  boiler  population. 

EPA  chose  to  base  the  proposed 
emission  limitation  on  the  emission  rate 
that  a  target  of  90%  of  the  population 
will  be  able  to  meet  because  of  the 
flexibility  offered  by  two  compliance 


options  available  to  all  Group  1  boilers: 
(1)  emission  averaging  and  (2) 
alternative  emission  limitations.  Group 
1  boilers  that  install  the  NOx  control 
technology  and  cannot  meet  the 
applicable  emission  limitation  on  an 
individual  boiler  basis  may  average  with 
other  boilers  that  are  below  the 
applicable  emission  limitation  or  may 
petition  the  permitting  authority  for  a 
more  relaxed  emission  limit.  While  the 
Agency  could  have  assumed  that 
significantly  more  than  10%  of  the 
boiler  population  could  use  the 
averaging  or  alternative  emission 
limitation  option,  the  Agency  maintains 
that  u.se  of  the  compliance  target  of 
90%  reasonably  implements  the 
statutory  requirement  that  the  emission 
limitations  be  based  on  the  degree  of 
emission  reduction  "achievable" 
through  retrofit  application  of  cost- 
comparable  NOx  control  technology. 
This  is  analogous  to  the  approach 
used  in  setting  NOx  emission 
limitations  under  section  407(b)(1)  for 
Phase  I,  Group  1  boilers.  Section 
407(b)(1)  required  that  the  Phase  I. 
Group  1  emission  limitations  reflect 
what  could  be  "achieved  using  low  NOx 
burner  technology"  (42  U.S.C.  7651  f 
(b)(1)).  and,  in  adopting  the  presumptive 
limits  set  forth  in  section  407(b)(1)  (A) 
and  (B),  EPA  relied  on  analysis  showing 
that  "less  than  10  percent  of  the  Group 
1  units  would  fail  to  meet  the 
presumptive  limits."  60  FR  18758. 


Table  13.— Group  i  Boiler  Statistics  and  Expected  Results 


For  Dry  Bottom  Wall-Fired  Boilers 

Alternative  NOv  Emission  Standard  fIb/mmBtu)       ...        

0.46 
99.5% 

0.45 
99.5% 

0.44 
87.0% 

0.43 

%  txjilers  estimated  to  achieve  standard  based  on  Phase  11  population  projection 
mettiod 

80.9% 

<=or  TjPQe  tially  Fired  Boilers 

Alternative  NOx  Emission  Standard  (Ib/mmBtu)  

0.40 
95.2% 

0.39 
93.1% 

0.38 
92.3% 

0.36 

%  boilers  estimated  to  achieve  standard  based  on  Phase  II  population  projection 
method                                                                       

80.6% 

EPA  has  estimated  that  adopting  the 
revised  Group  1  performance  standards 
will  reduce  nationwide  NOx  emissions 
by  an  additional  200,000  tons  annually 
beyond  the  annual  tonnage  reductions 
under  the  existing  Group  1  emission 
limitations.  When  estimating  the 
additional  emission  reductions  from 
boilers  achieving  the  revised 
performance  standards.  EPA  has 
conservatively  assumed  that  LNBs  were 
not  applied  to  any  boilers  with  baseline 
emission  rates  at  or  below  the 
applicable  revised  performance 
standard.  Thus,  these  boilers  would  not 


contribute  to  the  aggregate  estimate  of 
tons  NOx  removed. 

D.  Adverse  Effects  of  NOx  and  Benefits 
of  Reduction 

Nitrogen  oxides  (NOx)  emissions 
result  in  an  unusually  broad  range  of 
detrimental  effects  to  human  health  and 
the  environment.  NOx  is  a  primary 
precursor  to  ozone  formation  and 
therefore  is  a  major  component  in  smog 
(oxidant  air  pollution).  Atmospheric 
deposition  of  nitrogen  compounds 
contributes  to  the  degradation  of  water 
quality  in  certain  areas  with  its  ensuing 


ecological  effects.  These  and  other 
effects,  described  below,  caused  by  NOx 
emissions  or  their  transformation 
products  can  adversely  affect  the 
environment  and  human  health. 

Reducing  NOx  emissions  from  coal- 
fired  power  plants  by  revising  the 
emission  limitations  for  Group  1,  Phase 
II  boilers  (and  by  establishing  emission 
limitations  for  Group  2  boilers)  would 
be  expected  to  produce  multiple 
benefits.  Benefits  would  accrue  from 
reducing  ozone  within  and  transported 
into  ozone  non-attainment  areas, 
reducing  the  formation  of  nitrate 
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particuiatti  nidttur  tik  thu  atr,  rtMiuctfig 
ambient  levels  of  NO2  and  FAN  gases, 
reducing  excessive  nitrogen  loadings  to 
the  Chesapeake  Bay  and  other  estuaries, 
reducing  acid  deposition  and  resulting 
acidification  of  lakes  and  streams,  and 
improving  visibility. 

1.  Formation  of  Secondary  Pollutants, 
Eutrophication,  and  Acidic  Deposition 

NOx  emissions,  as  discharged  into  the 
atmosphere  from  the  burning  of  fossil 
fuels,  consist  primarily  of  nitric  oxide 
(NO).  Much  of  the  NO.  however,  reacts 
with  organic  radicals  to  form  nitrogen 
dioxide  (NO2)  and,  over  longer  periods 
of  time,  is  transformed  into  other 
pollutants,  including  ozone  (O3)  and 
nitrate  fine  particles. 

Water  quality  degradation  due  to 
excessive  nutrients  ("eutrophication") 
can  occur  when  airborne  nitrogen 
compounds  fall  directly  on  water, 
particularly  an  estuary,  or  the 
surrounding  land  and  enter  the  water 
through  runoff.  Acidic  deposition 
occurs  when  airborne  nitrate 
compounds,  which  can  be  transported 
over  long  distances,  return  to  the  earth 
through  rain  or  snow  ("wet  deposition") 
or  as  gases,  fog,  or  particles  ("dry 
deposition").  While  the  severity  of  the 
damages  depend  on  the  composition  or 
sensitivity  of  the  receptor,  acidic 
deposition,  according  to  the  1990 
Amendments  of  the  Clean  Air  Act, 
"represents  a  threat  to  natural  resources, 
ecosystems,  visibility,  materials,  and 
public  health." 

2.  Benefits  from  Reducing  Ozone 

Ozone,  which  is  the  most  abundant  of 
the  photochemical  oxidants,  is  formed 
when  NOx  reacts  with  volatile  organic 
compounds  VOCs-*  and  sunlight.  Heat 
accelerates  this  process,  so  ozone  is 
most  severe  during  the  summer  months. 
Ozone  is  a  highly  reactive  chemical 
compound  which  can  have  adverse 
effects  on  human  health,  plants, 
animals,  and  materials.  Even  6-a  hours' 
exposure  to  elevated  levels  of  ozone  can 
produce  decreased  lung  function, 
increased  airway  inflammation, 
increased  sensitivity  to  lung  infection  in 
adults  and  children,  the  effects  being 
most  pronounced  during  outdoor  work 
and  exercise  (see  docket  item  II— A-10; 
Krupnick  and  Ozkanynak,  1991;  Huang, 
1988;  Abbey.  1993).  Elevated  ozone 
increases  the  risk  and  intensity  of 
asthma  attacks  (Wittmore  and  Korn, 


*  Like  NOx.  volatile  organic  compounds  (VOCs) 
are  emitted  directly  into  the  atmosphere  from  a 
combination  of  man-made  lources  (burning  of  fossil 
fuels  in  utility  and  industrial  boilers,  motor  vehicle 
emissions,  hydrocarbon  releases  from  dry  cleaning 
and  other  industrial  processes)  and  natural  sources 
(mostly  vegetation). 
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Health  Service  of  the  National  Institutes 
of  Health  estimates  that,  in  1992, 12.4 
million  Americans  had  asthma  (Benson, 
1994). 

Ozone  at  currently  occurring  levels 
also  inhibits  photosynthesis  in  crops, 
trees,  and  plants,  which  leads  to 
reduced  agricultural  crop  yields, 
increased  susceptibility  to  pests  and 
disease,  and  economic  losses  associated 
with  noticeable  leaf  damage  in 
ornamental  plants.  According  to  the 
National  Acid  Precipitation  Assessment 
Program  (NAPAP),  ozone  has  been 
responsible  for  significant  reductions  in 
the  annual  yields  of  several 
domestically  important  crops:  com,  1%; 
cotton,  soybeans.  7%;  and  alfalfa,  30% 
(NAPAP.  1990).  Other  analyses  of  five- 
year  data  from  the  National  Crop  Loss 
Assessment  Network  (NCLAN) ' 
corroborate  this  assessment 
(Sommerville.  1989). 

A  growing  body  of  scientific  evidence 
indicates  that  reducing  NOx  emissions 
on  a  regional  basis  is  a  cost-effective 
approach  to  achieving  the  ozone 
NAAQS  the  most  seriously  polluted 
ozone  nonattainment  areas  of  the 
Eastern  U.S.*  (60  FR  45583.  August  31, 
1995).  These  areas  have  consistently 
failed  to  achieve  this  health-based 
standard  despite  up  to  20  years  of 
applying  controls  to  sources  of  VOCs, 
another  ozone  precursor,  on  a  localized 
basis  (NRC,  1991).  Recent  studies  of  the 
South,  the  Northeast  Corridor,  and  the 
states  bordering  Lake  Michigan 
conclude  that  ozone  and  NOx 
transported  from  attainment  areas  both 
within  the  regions  and  outside  of  the 
regions  contribute  significantly  to  ozone 
non-attainment  within  the  regions  (see 
Southern  Oxidants  Study.  1995;  60  FR 
4217;  60  FR  45580).  Modeling 
performed  by  EPA  for  the  Ozone 
Transport  Region  (OTR),  a  12-state 
region  spanning  the  Northeast  Corridor 
from  Northern  Virginia  to  Maine,  shows 
that  NOx  emission  controls  on  major 
sources  outside  the  OTR,  primarily 
power  plants  in  the  Midwest,  would 
provide  significant  incremental 
reductions,  ranging  from  12-20%,  to 
polluted  areas  inside  the  OTR  (US  EPA, 


'  NCLAN  was  established  by  EPA  during  the 
1980s  for  controlled  field  tests  to  develop  dose- 
response  relationships  between  ozone 
concentrations  and  crop  yield. 

*See  Regional  Ozone  Modeling  for  Northeast 
Transport  (ROMNET).  EPA  Doc.  EPA-'450/4-91- 
002a  (June  1991).  and  Chu.  S.H..  E.L.  Meyer.  W.M. 
Cox.  R.D.  Scheffe,  "The  Response  of  Regional 
Ozone  to  VOC  and  NOx  Emissions  Reductions:  An 
Analysis  for  the  Eastern  United  States  Based  on 
Regional  Oxidant  Modeling,"  Proceedings  of  U.S. 
EPA/A WMA  International  Specialty  Conference  on 
Tropospheric  Ozone:  Nonattainment  and  Design 
Value  Issues.  AWMA  Tn-23.  1993. 


1994b).  Thirty-two  states,  as  well  as 
areas  of  Canada,  were  included  in  EPA's 
modeling  studies  of  ozone  transport  in 
the  Eastern  U.S.  Achievement  of  ozone 
attainment  in  these  regions  and 
protection  from  ozone-related  human 
health  and  other  effects  depend,  in  part, 
on  reducing  NOx  emissions  in  upwind 
areas  of  these  regions.  EPA  notes  that 
77%  of  the  Group  1,  Phase  II  boilers, 
and  89%  of  the  Group  2  boilers  are 
located  in  areas  adjacent  to  and  east  of 
the  Mississippi  River. 

3.  Benefits  from  Reducing  Particulate 
Matter 

NOx  emissions  can  not  only  transform 
into  ozone  and  other  photochemical 
oxidant  gases,  they  can  also  react  with 
ammonia,  other  constituents,  and 
moisture  in  the  atmosphere  to  form 
acidic  and  other  nitrate  fine  particles. 
Exposure  to  current  levels  of  fine 
particles  in  the  air  has  a  wide  range  of 
health  and  other  adverse  effects,  ranging 
from  higher  cleaning  expenses  effects  on 
morbidity  and  mortality  (see  Schwartz, 
1994;  Fairday,  1990;  and  US  EPA, 
1995b).  Nitrates  are  considerably 
smaller  than  10  microns  and  are  part  of 
the  PMio  particulate  matter  subclass 
PM25,  called  "fine  particles." 
Documented  illnesses  caused  by 
exposure  to  fine  particles,  particularly 
over  extended  periods  of  time,  include: 
various  respiratory  diseases,  eye 
irritation,  aggravation  of  existing 
cardiovascular  disease,  and  lowering  the 
body's  resistance  to  carcinogenesis  and 
foreign  materials. 

Adverse  respiratory  health  effects  can 
also  occur  when  people,  particularly 
individuals  in  sensitive  subpopulations, 
breathe  aerosols  (Thurston,  1989). 
Acidic  aerosols  include  solid  particles 
and  liquid  droplets  suspended  in  the  air 
that  are  generated  when  NOx  transforms 
into  nitrates.  One  of  the  benefits  of 
additional  NOx  emission  reductions 
would  be  health  and  economic  benefits 
associated  with  reductions  in  the 
formation  of  nitrate  fine  particles. 

4.  Benefits  from  Reducing  NO2 

NO2  is  a  brownish  gas  that  has  been 
documented  to  cause  eye  irritation  in 
people,  either  by  itself  or  when  oxidized 
photochemically  in  the  presence  of 
VOCs  and  sunlight  into  PAN  (Schwartz 
et  al.,  1988).  Elevated  levels  of  NO2  have 
also  been  documented  to  cause  lower 
respiratory  illness  (LRI)  in  otherwise 
normal  children,  making  them  suffer 
from  chronic  cough,  persistent 
wheezing,  and/or  chronic  phlegm  (Neas, 
1991).  Persons  with  pre-existing  chronic 
obstructive  pulmonary  disease  (COPD), 
estimated  to  be  14  million  in  the  U.S. 
(U.S.  Department  of  Health  and  Human 
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Services,  1990J,  and  asthiiialics  are  niort! 
likely  to  suffer  from  respiratory  ailments 
or  chronic  illness  (decreased  lung 
function  and  increased  risk  of  lung 
infection)  caused  by  exposure  to  NO2 
than  the  general  population. 

5.  Water  Quality  Benefits 

Atmospheric  deposition  of  nitrates 
can  be  a  significant  factor  in  the 
degradation  of  water  quality  and  its 
associated  health  risks  and  damaging 
ecological  effects.  Various  forms  of 
nitrogen  have  been  measured  as  wet  and 
dry  deposition  falling  on  the 
Chesapeake  Bay  and  its  watershed. 
Eutrophication,  which  results  from 
excessive  nitrogen  loadings,  can  cause 
adverse  ecological  effe<:ts.  Impacts  range 
from  nuisance  algae  blooms  to  the 
depletion  of  oxygen  with  resultant  fish 
kills.  Approximately  25-40%  of  total 
nitrogen  entering  the  Bay  and  other 
estuaries  is  a  result  of  atmospheric 
deposition  (US  EPA,  1994a). 

A  study  of  the  Chesapeake  Bay, 
performed  under  a  Congiessionally 
mandated  program  to  evaluate  the 
effects  of  atmospheric  deposition  to 
pollutant  loadings  in  the  Great  Water 
Bodies  of  the  U.S.,  determined  that  the 
majority  of  airborne  nitrogen 
compounds  over  the  Bay  are  emitted  by 
power  plants  and  motor  vehicles  (US 
EPA,  1994a).  Reductions  in  NOx 
emis.sions  from  power  plants  are 
substantially  less  expensive  to 
implement  than  alternative  controls  for 
reducing  nitrogen  loadings  to  the  Bay 
from  point  (wastewater  plants)  and  area 
(farms,  animal  pastures)  sources.  Such 
alternatives  are  presently  being 
considered  by  the  States  of  Maryland, 
Pennsylvania,  and  Virginia,  and  tho 
District  of  Columbia  in  order  to  achieve 
a  40%-reduction  in  nutrient  supplies  to 
ilie  Bay  by  the  year  2000,  to  which  these 
jurisdictions  have  <  ommilted.  The 
average  cost-elfeitiveness  of  these  other 
controls  are:  chemital  addition  or 
biological  removal  of  nitrogen  from 
wastewater  processing  (S4,000  to  over 
$20.i)0()/ton  nitrogen  removed)  and 
"management  practices  '  to  reduce 
nitrogen  from  fertilizers,  animal  waste, 
and  other  nonpoint  sources  ($1,000  to 
over$in(),000/ton  of  nitrogen  removed) 
(C:amacho.  1993;  Shuyler,  1992).  By 
comparison,  the  average  cost- 
effectiveness  of  LNB  applied  to  Group  1 
coal-fired  boilers  in  this  propo.saI  is 
estimated  to  be  S250/ton  of  NOx 
removed,  which  corresponds  roughly  to 
$500/ton  of  nitrogen  removed. 
(Similarly.  NOx  controls  applied  to 
Group  2  coal-fired  boilers  have  an 
avemge  t:ost-effe<  tiveness  of  $150/ton, 
01  loughly  $300/ iou  of  nitrogen 
removed.) 


H.  Visibility  and  Acidic  Deposition 
Benefits 

Nitrogen  dioxide  (NO2)  and  nitrate 
particulates  also  contribute  to  pollutant 
haze,  which  impairs  visibility  and  can 
reduce  residential  property  values  as 
well  as  revenues  generateti  by  tourism, 
national  parks,  etc. 

Atmospheric  deposition  of  nitrogen 
compounds  is  an  important  component 
in  the  acidification  of  lakes  and  streams. 
Recent  scientific  studies  indicate  the 
amount  of  nitrogen  that  can  be 
sequestered  in  certain  watersheds  by 
biological  and  other  processes  is  limited 
(US  EPA,  1995).  As  these  watersheds 
approach  nitrogen  saturation,  nitrates 
can  begin  to  leach  into  surface  waters, 
accelerating  the  process  of  long-term 
chronic  acidification.  Further,  according 
to  EPA's  Acid  Deposition  Standard 
Feasibility  Study  Report  to  Congress, 
"both  sulfates  and  nitrates  originating 
from  atmospheric  deposition  can 
contribute  significantly  to  episodic 
acidification  events"  (US  EPA,  1995:14). 
Episodic  acidification  occurs  when 
highly  acidic  water,  toxic  to  fish,  enter 
lakes  and  streams  during  storm  flow  or 
snowmelt  runoff,  often  during  spawning 
•season  in  the  Spring.  Acidified 
ecosystems  can  show  signs  of  recovery, 
however,  following  reductions  in  acidic 
deposition  rates.  Environmental 
modeling  performed  for  EPA's  Acid 
Deposition  Standard  Feasibility  Study 
predicts  benefits  to  varying  degrees  in 
watersheds  where  atmospheric 
deposition  of  acidic  compounds  has 
been  and  will  continue  to  be  reduced 
(US  EPA,  1995).  One  study  conclusion 
is  that  additional  limits  on  nitrogen 
deposition  would  likely  produce  a  two- 
fold potential  benefit  by  reducing  acidic 
deposition  rates  and  lengthening  the 
average  time  for  watersheds  to  reach 
nitrogen  .saturation  (US  EPA.  1995:56). 

Efforts  are  currently  underway  to 
further  investigate  the  mechanisms  by 
which  nitrogen  deposition  directly 
impacts  or  works  with  other  pollutants 
to  damage  structural  and  other  materials 
(NAPAP,  1993). 

H.  Revised  Emission  Uniits  for  Group  1 
Boilers 

EPA  proposes,  for  the  following 
reasons,  that  the  Administrator  should 
exercise  her  discretion  under  section 
407(b)(2)  to  revise  the  emission 
limitations  for  Group  1  boilers  to  be 
more  stringent.  As  discussed  above, 
analysis  of  the  performance  of  LNBs  on 
Group  1  boilers  shows  that  more 
effective  low  NOx  burner  technology  is 
available.  Group  1  boilers  subject  to 
NOx  emission  limitations  starting  on  or 
after  January  1,  2000  ars  capable  of 


achieving,  with  LNBs:  0.43  loniiniiiu 
for  dry  bottom  wall-fired  boilers  and 
0.38  Ib/mmBtu  for  tangentially  fired 
boilers.  Further,  revision  of  the 
limitations  would  result  in  additional 
NOx  reductions  of  about  200,000  tons 
annually.  In  light  of  the  significant, 
adverse  impacts  of  NOx  emissions  on 
human  health  and  the  environment, 
these  additional  reductions  would  be 
beneficial.  Finally,  revision  of  Group  1 
emission  limitations  would  be  a  cost- 
effective  way  of  achieving  these 
reductions,  relative  to  alternative 
pollution  control  strategies.  Therefore, 
EPA  proposes  to  adopt  the  revised 
Group  1  emission  limitations. 

F.  Compliance  Date 

Industry  has  expressed  concern  about 
the  regulated  utility  community's  ability 
to  begin  the  Phase  II  program  on  January 
1,  2000.  should  EPA  decide  to  revise  the 
Group  1  emission  limitations  (see 
docket  A-92-15,  item  VUI-A-l.  Brief  of 
Petitioners,  July  1,  1994).  No  statutory 
provision  exists  for  extension  of  the 
Phase  n  compliance  deadline  analogous 
to  the  15-month  Phase  I  compliance 
extension  authorized  by  section  407(d) 
of  the  Act.  Since  four  times  as  many 
Group  1  boilers  are  subject  to  NOx 
emission  limitations  in  Phase  II  as  are 
in  Phase  I,  industry  spokespersons  are 
concerned  that  utilities  may  hnve  barely 
enough  time  to  procure  LNB  technology, 
schedule  outages,  and  install  and  test 
equipment,  consistent  with  system 
reliability  (see  docket  A-92-15,  item 
VIiI-A-1,  Brief  of  Petitioners,  July  1, 
1994). 

Actual  experience  to  date  in  preparing 
f'.)i  Phase  I,  however,  indicates  the, 
anticipated  technology  shortage  may  not 
materialize.  EPA  has  received  only  9 
requests  for  the  Phase  I  compliance 
extension.  Moreover,  EPA  has  already 
received  several  inquiries  about  early 
election  for  compliance  with  NOx 
emission  limitations  in  Phase  I  by  units 
subject  to  NOx  emission  limitations 
starting  in  Phase  11.  This  suggests  that  an 
adequate  supply  of  Group  1  LNB 
technology  is  available. 

EPA  solicits  comments  from  utilities 
and  LNB  technology  vendors  on  their 
ability  to  meet  the  statutory  Phase  II 
compliance  date.  Comments  advocating 
a  compliance  date  extension  should 
describe  specific  problematic  situations 
associated  with  the  procurement  and/or 
instaliatir.n  of  LNB  technology  and 
differentiate  between  site  specific  and 
generic  industry  concerns. 

EPA  also  requests  comment  on  the 
need  for  a  compliance  extension  for 
boilers  that  must  meet  a  more  stringent 
title  I  NOx  limit  on  a  date  certain  after 
the  statutory  title  IV  Phase  II 
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compliance  date,  and  on  whether  there 
is  a  legal  basis  for  such  extension. 

G.  Definition  of  Coal-Fired  Utility  Unit 

EPA  proposes  to  revise  the  definition 
of  "coal-fired  utility  unit"  as  it  applies 
to  Phase  II  units.  Under  the  current 
provision  in  §  76.2,  any  Phase  II  unit  for 
which  combustion  of  coal  (or  coal- 
derived  fuel)  is  more  than  50.0  percent 
of  the  unit's  annual  heat  input  in  1995 
is  a  "coal-fired  utility  unit"  and  is 
therefore  subject  to  the  Acid  Rain  NOx 
emission  limitation  for  the  unit's  boiler 
type.  However,  the  current  definition 
raises  the  question  of  whether  the  Acid 
Rain  NOx  emission  limitations  apply  to 
a  unit  that  is  designed  to  combust,  and 
has  previously  combusted,  coal  but  is 
shutdown  for  all  of  1995  and  resumes 
operation  thereafter.  EPA  sees  no  basis 
for  treating  such  a  unit  differently  from 
another  unit  that  is  designed  to  combust 
coal  and  operates  during  1995  and 
thereafter. 

Consequently.  EPA  proposes  to  revise 
the  "coal-fired  utility  unit"  definition  to 
include  any  Phase  II  unit  that  does  not 
combust  any  fuel  that  results  in  the 
generation  of  electricity  during  1995  but 
has  combusted  in  any  year  during  1990- 
1995  fuel  that  comprised  more  than  50 
percent  coal  and  that  resulted  in  the 
generation  of  electricity. 

ni  Control  of  NOx  Emissions  From 
<  1 1  oup  2  Boilers 

A.  Description  of  Group  2  Boilers 

Under  section  407(b)(2)  of  the  Act. 
EPA  is  required  to  establish  NOx 
emission  limitations  (on  a  Ib/mmBtu 
annual  av<;rage  basis)  for  Croup  2 
boilers  including  wet  bottom  wall-fired 
boilers,  cyclones,  units  applying  cell 
burner  technology,  and  all  other  types  of 
utility  boilers  not  classified  as  dry 
bottom  wall  fired  and  tangentially  fired 
boilers,  by  January  1,  1997.  In  the 
following  sections,  information  is 
presented  on  the  basic  design, 
population,  and  estimated  uncontrolled 
NOx  emissions  from  each  of  these  boiler 
types.  For  details  pertaining  to  this 
information,  please  refer  to  the  Group  2 
technical  support  document  (see  docket 
item  n-A-2.  Investigation  of 
Performance  and  Cost  of  NOx  Controls 
as  Applied  to  Group  2  Boilers,  pp.  2-1 
to  2—4)  and  EPA's  Regulatory  Impact 
Analysis  (see  docket  item  II-F-2). 

1.  Basic  Designs  of  Group  2  Boilers 

Cell  Burner  Boilers  These  boilers  are 
dry  bottom  units  that  consist  of  arrays 
of  two  or  three  closely-spaced  circular 
burners  in  a  vertical  assembly,  i.e.,  the 


cell,  mounted  on  opposed  walls  of  the 
furnace.  Furnaces  equipped  with  cell 
burners  fire  coal,  oil,  and  natural  gas. 
Generally,  in  these  furnaces,  the  close 
spacing  of  circular  burners  results  in 
hotter  burner  zones  than  those  in  dry 
bottom  wall-fired  furnaces  equipped 
with  circular  burners  that  are  not 
clustered.  As  a  consequence,  cell  burner 
equipped  boilers  have  high  combustion 
efficiencies  but  typically  generate  high 
levels  of  NOx  emissions. 

Cyclone  Boilers.  Cyclone  boilers  are 
wet  bottom  units  fired  on  crushed  coal. 
In  these  boilers,  fuel  and  air  are  burned 
in  horizontal  water-cooled  cylinders, 
called  cyclones.  The  arrangement  of 
coal  burners  and  secondary  air  ports  in 
a  cyclone  results  in  a  spinning,  high 
temperature  flame.  Relatively  high 
furnace  temperatures  in  a  cyclone  cause 
conversion  of  ash  into  a  molten  slag. 
This  slag  collects  on  the  cylinder  walls 
and  then  Hows  down  the  furnace  walls 
into  a  slag  tank  located  below  the 
furnace.  As  a  result  of  high  furnace 
temperatures,  cyclone  boilers  are 
generally  characterized  by  high  NOx 
emissions.  Though  cyclone  boilers  are 
wet  bottom  boilers,  they  are  not 
included  in  the  wet  bottom  category  due 
to  their  unique  firing  pattern  as 
explained  above. 

Wet  Bottom  Boilers.  This  type  of 
boiler  includes  several  firing 
configurations  (e.g..  wall  fired  and 
vertically  fired)  and  is  characterized  by 
wall  mounted  burners,  similar  to  those 
in  dry  bottom  units.  However,  the 
furnace  temperatures  in  these  boilers  are 
generally  higher  than  those  in 
corresponding  dry  bottom  units,  thereby 
resulting  in  furnace  zones  hot  enough  to 
melt  the  ash.  Slag  produced  by  melting 
of  the  ash  flows  down  and  is  tapped  off 
from  the  bottom  of  the  furnace. 

Vertically  Fired  Boilers.  In  these 
boilers,  conventional  circular  burners  or 
coal  and  air  pipes  are  oriented 
downward,  rather  than  horizontally  as 
in  wall-fired  boilers.  In  general,  these 
boilers  have  more  complex  firing  and 
operating  characteristics  than  wall  or 
tangentially  fired  boilers.  Several 
vertically  fired  furnace  designs  are  in 
operation  today,  including  top-fired, 
roof-fired  and  arch-fired  configurations. 

In  top-fired  and  roof-fired  boilers, 
burners  are  mounted  on  the  roof  of  the 
furnace  and  combustion  gases  flow 
downward  and  through  a  superheater 
located  at  the  bottom  of  the  furnace.  In 
arch-fired  boilers,  burners  mounted  on 
lower  furnace  arches  generate  long, 
looping  flames  and  hot  combustion 
gases  discharge  up  through  the  center. 


It  should  be  noted  that  the  vertically 
fired  category  consists  of  only  dry 
bottom  boilers.  Wet  bottom  vertically 
fired  boilers  are  included  in  the  wet 
bottom  boiler  category,  along  with  wef 
bottom  wall-fired  boilers. 

Stoker  Boilers.  Coal-fired  stoker 
boilers  range  in  size  from  2,000  Ib/hr  to 
approximately  500,000  Ib/hr  steam 
generation  capacity.  Practical  design 
considerations  limit  stoker  size  and 
maximum  steam  generation  rates 
depending  upon  the  type  of  fuel  being 
fired.  The  major  types  of  stoker  boilers 
include  spreader  stokers,  underfed 
stokers,  and  overfed  stokers,  which 
reflect  the  differences  in  the  manner  of 
coal  injection  into  the  boiler.  Additional 
stoker  types  or  subcategories  (including 
traveling  or  chain  grate,  vibrating  grate, 
and  dumping  grate)  reflect  different 
methods  of  removing  ash  fi'om  the 
combustion  bed  surface  or  grate. 

FBC  Boilers.  Fluidized-bed 
combustors  (FBC)  range  in  size  from 
industrial  boilers  that  produce  less  than 
50,000  Ib/hr  of  steam  up  to  utility-type 
boilers  that  generate  hundreds  of 
megawatts  of  power.  In  these  boilers, 
crushed  coal  in  combination  with  some 
inert  material  (e.g..  silica,  alumina,  or 
ash)  and  air  is  maintained  in  a  turbulent 
suspended  "fluidized"  state  and 
combusted  at  relatively  low  furnace 
temperatures.  FBC  designs  have  been 
classified  as  either  bubbling  or 
circulating,  depending  on  the  velocity  of 
the  solids  moving  through  the 
combustor.  Additionally,  these  boilers 
can  be  designed  to  operate  under 
atmospheric  or  pressurized  conditions, 
resuhing  in  atmospheric  FBC  (AFBC)  or 
pressurized  FBC  (PFBC)  systems. 

2.  Characterization  of  the  Group  2  Boiler 
Population  and  Uncontrolled  NOx 
Emissions 

Table  14,  shown  below,  exhibits  the 
differences  in  boiler  types  with  respect 
to  population,  nameplate  capacity,  size, 
and  estimated  uncontrolled  NOx 
emissions.  This  table  has  been 
developed  using  the  information 
presented  in  the  EPA  Group  2  Boiler 
Database  found  in  Appendix  A  of  the 
Group  2  technical  support  document 
(see  docket  item  n-A-2,  Investigation  of 
Performance  and  Cost  of  NOx  Controls 
as  Applied  to  Group  2  Boilers).  Note, 
however,  that  this  table  excludes  certain 
units  that  are  not  expected  to  be  in 
operation  beyond  the  year  2000.  A 
listing  of  these  units  can  be  found  in 
EPA's  RIA  (docket  item  II-F-2).  EPA 
requests  comment  on  the  data  presented 
in  this  table. 
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Table  i  4  —  Characterization  of  Group  2  Boilers 


Population 

Nameplate  capacity 

Size  mean  range 

Estimated  uncontrolled 
NOx 

Boiler  type 

(Units) 

Percent 

(MWe) 

Percent 

(MWe) 

(MWe) 

• 

(Tpy) 

Percent 

Cell-bumer 

Cyclone  

Wet-bottom'  

35 
88 
38 
29 
21 
6 
217 

16 
41 
18 
13 
10 
2 
100 

24,060 

27,495 

8,576 

4,612 

1,083 

889 

66,715 

36 

41 

13 

7 

2 

1 

100 

690 
310 
226 
159 
52 
148 

38-1,300 

33-1,150 

29-544 

50-254 

32-79 

75-194 

668,000 

732,000 

277,000 

97,000 

3,000 

2.000 

1.779,000 

38 

41 
16 

Vertically  Fired* 

5 

Stoker  ^... 

FBC 

Total 

-0 
-0 

100 

B.  NOx  Control  Technologies  for  Group 
2  Boilers 

1.  Available  Group  2  Boiler  NOx  Control 
Technology 

EPA  considers  a  NOx  combustion 
modification  technology  to  be  available 
for  a  type  of  Group  2  boiler  if  there 
exists  at  least  one  full-scale 
demonstration  or  commercial 
application  of  that  technology  on  that 
type  of  boiler.  Further,  if  a  utility  has 
successfully  applied  a  combustion 
control  technology  on  a  full-scale  boiler 


of  that  type,  then  that  technology  is  also 
considered  to  be  available.  EPA 
considers  a  NOx  post-combustion 
control  technology  to  be  available  for 
each  type  of  boiler  if  it  has  been 
demonstrated  on  any  full  scale  boiler.^ 
Because  these  latter  controls  are  applied 
downstream  of  the  combustion  process, 
they  do  not  affect  combustion  and  can 
be  applied  to  any  boiler  type. 

Shown  in  Table  15  are  full-scale  NOx 
control  retrofits  that  have  been  installed 
or  will  be  installed  in  the  very  near 
future  in  the  U.S.  Using  the  information 


in  this  table,  the  following  NOx  control 
technology  and  Group  2  boiler  type 
combinations  are  considered  to  be 
available. 

•  Plug-in  and  non  plug-in  combustion 
controls  on  cell  burner  boilers. 

•  Coal  reburning  on  cyclone  boilers. 

•  Gas  reburning  on  cyclone  boilers. 

•  Selective  non-catalytic  reduction 
(SNCR)  on  all  coal-fired  boilers. 

•  Selective  catalytic  reduction  (SCR) 
on  all  coal-fired  boilers. 

•  Combustion  controls  on  wet  bottom 
and  vertically  fired  boilers. 


Table  15.— Group  2  Boiler  NOx  Control  Technology  Demonstrations  and  C^dmmercial  Retrofits 


NOx  control  tecfinologles 


Boiler  type 


Numt>er  of 

full-scale  or 

commercial 

retrofits 


Retrofit  size 
range 
(MWe) 


Plug-In  Retrofits  (Low  NOx  Combustion  Controls) 

Non  Plug-In  Retrofits  (Comtxjstion  Controls  and  Wall 
Replacements). 

Coal  Rebuming  

Gas  Retujming „ „ 

SNCR  „ 

SCR  

Combustion  Controls 


Cell-Burner 

Cell-Burner 

Cyclone  

Cydone  

Cyclone  

Wef  Bottom  .... 
Vertically  Fired 

Cyclone  

Wet  Bottom  .... 
Wet  Bottom  .... 

FBC  

Vertically  Fired 


555-780 
630-760 

110 

33-114 

138 

321 

100 

320 

">80  (321) 

217 

75-194 

100-152 


Note  that  no  NOx  control 
demonstrations  were  found  for  stoker 
boilers  covered  under  title  IV  of  the  Act. 

2.  Description  of  Group  2  Boiler  NOx 
Control  Technologies 

Basic  descriptions  of  the  NOx  control 
technologies  that  EPA  considers 
available  for  Group  2  boilers  are 
provided  in  this  section.  For  more 
details  on  these  technologies  and  their 


'  NOx  controls  for  wet  tiottotn  boilers  of  any  firing 
design  have  to  be  designeci  to  not  perturb  furnace 
temperatures  and  thereby  not  disturb  slag  tapping 
capability.  Thus  from  the  standpoint  of  NOx 
control,  wet  bottom  boilers  of  all  firing  designs, 
including  wall-fired  and  vertically  fired  boilers,  are 
grouped  in  one  category:  wef  txitfom  boilers.  The 
wet  bottom  category  in  the  above  table  includes 


applications  on  Group  2  boilers,  please 
refer  to  the  Group  2  technical  support 
document  (see  docket  item  II-A-2, 
Investigation  of  Performance  and  Cost  of 
NOx  Controls  as  Applied  to  Group  2 
Boilers,  pp.  3-1  to  3-36)  and  57  FR 
55648-49  (November  22,  1992). 
Additional  information  can  be  found  in 
site  reports  written  by  EPA  personnel 
who  insf)ected  certaiii  Group  2  boilers 


several  firing  configurations,  viz.,  20  front  wall 
fired,  5  opposed  wall-fired,  4  arch  fired,  3  turbo 
fired,  and  6  roof  fired. 

"The  dry  bottom,  vertically  fired  category 
includes  the  following  designs:  5  arch  fired.  12  roof 
fired.  3  top  fired  and  13  vertically  fired. 

*The  manufacturer  of  cyclone  boilers,  in  a  recent 
letter  to  EPA  dated  October  27, 1995,  stated  that  a 


applying  NOx  control  technologies  (see 
docket  items  U-B-l  through  II-B-6). 

Combustion  Controls  for  Cell  Burner 
Boilers.  In  plug-in  combustion  control 
retrofits,  all  existing  cells  in  a  furnace 
are  replaced  by  either  low  NOx  burners 
or  by  using  the  existing  cell  burner 
openings  to  install  low  NOx  burners  in 
combination  with  overfire  air  ports.  To 
date,  these  controls  have  been  applied 
to  two-nozzle  cell  burners,  and  their 


significant  portion  of  cyclone  boilers  in  the  US 
cannot  achieve  50%  reduction  in  NOx  emissions 
using  coal  rebum. 

">SCR  system  was  installed  only  in  one  of  four 
ducts  of  the  321  MWe  boiler,  and  only  one  quarter 
of  the  total  unit's  fiue  gas  volume  passes  through 
the  SCR  system  (equivalent  to  80  MWeJ. 
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installation  ntquirus  no  modifications  to 
boiler  pressiire  parts  and  only  minor 
modifications  to  burner  piping.  EPA 
believes  that  this  technology  can  be 
modified  and  adapted  to  three-nozzle 
cell  burner  configurations. 

Non  plug-in  combustion  control 
retrofits  have  been  applied  to  all  types 
of  cell  burner  configurations.  With  this 
approach,  portions  of  the  furnace  walls 
containing  cells  are  replaced  by  new 
walls  containing  low  NOx  burners  or 
low  NOx  burners  with  overfire  air.  This 
technology  has  been  applied  to  both 
two-nozzle  and  three-nozzle  cell  burner 
configurations  and  essentially  converts 
the  cell-burner  firing  arrangement  to  a 
conventional  wall-fired  arrangement. 

Rebuming.  Rebuming  is  a  low  NOx 
combustion  technology  in  which  part  of 
the  main  fuel  heat  input  is  diverted  to 
a  location  above  the  main  burners,  thus 
creating  a  secondary  combustion  zone 
called  the  rebum  zone.  Completion  or 
overfire  air  (OFA)  is  added  above  the 
rebum  zone  to  complete  the  burnout  of 
the  rebum  fuel.  The  rebum  fuel  can  be 
natural  gas,  pulverized  coal,  or  oil.  The 
arrangement  of  injection  of  rebum  fuel 
and  OFA  causes  the  rebum  zone 
conditions  to  be  sub-stoichiomethc.  As 
flue  gas  passes  through  this  sub- 
stoichiometric  zone,  part  of  the  NOx 
formed  in  the  main  combustion  zone  is 
reduced  by  radical  fragments  and 
converted  to  molecular  nitrogen.  The 
source  for  these  radical  fragments  is  the 
combustion  gas  from  the  secondary,  or 
rebuming,  fuel  fired  in  rebum  injectors 
or  burners. 

Selective  Non-catalytic  Reduction 
(SNCR).  SNCR  is  a  post-combustion 
NOx  control  technology  that  injects  a 
reducing  agent  (urea,  ammonia,  or 
cyanuric  acid)  into  the  boiler's  flue  gas 
for  NOx  control.  The  reducing  agent 
reacts  with  NOx  in  the  flue  gas  to  form 
molecular  nitrogen  and  water.  The 
SNCR  reactions  take  place  in  a 
temperature  range  of  1600  to  2100  "F. 

Selective  Catalytic  Reduction  (SCR). 
SCR  is  a  post-combustion  NOx 
reduction  process  in  which  ammonia  is 
added  to  the  flue  gas,  which  then  passes 
through  layers  of  a  catalyst.  The 
ammonia  and  the  NOx  react  on  the 
surface  of  the  catalyst,  forming 
molecular  nitrogen  and  water.  The 
temperature  window  for  SCR  reactions 
is  between  57,5  and  750  "F. 

Combustion  Controls  for  Vertically 
Fired.  Wet  Bottom,  and  FBC  Boilers. 
Combustion  staging  concepts  are 
currently  being  applied  at  vertically 
fired  boilers  (see  docket  items  II-A-2, 
Investigation  of  Performance  and  Cost  of 
NOx  Controls  as  Applied  to  Group  2 
Boilers,  p.  3-18;  II-B-^;  and  II-B-6). 
Specifically,  these  concepts  involve 


redistributing  i^ual  and  pniuax>  air  Uuws 
to  establish  a  primary  fuel  rich  zone  and 
redistributing  secondary  air  flow  to 
create  a  secondary  fuel  rich  zone. 
Bumout  is  completed  by  providing 
staged  bumout  air.  A  combustion 
staging  system  using  two  levels  of 
overfire  air  is  being  installed  in  the  Fall 
of  1995  by  a  utility  on  a  wet  bottom 
boiler  (see  docket  items  II-A-2, 
Investigation  of  Performance  and  Cost  of 
NOx  Controls  as  Applied  to  Group  2 
Boilers,  p.  3-18;  and  II-D-30).  All  the 
FBC  boilers  subject  to  section  407(b)(2) 
already  have  combustion  controls. 

C.  Statutory  Requirements 

Section  407(b)(2)  of  the  Act  requires 
the  Administrator  to  set,  by  January  1, 
1997,  annual  emission  limitations  for 
NOx  for  units  with  Croup  2  boilers,  i.e., 
wet  bottom  wall-fired  boilers,  cyclones, 
units  applying  cell  burner  technology, 
and  "all  other  types  of  utility  boilers". 
42  U.S.C.  765lflb)(2).  The  Administrator 
must  base  these  emission  limitations  on 

the  degree  of  reduction  achievable  through 
the  retrofit  application  of  the  best  system  of 
continuous  emission  reduction,  taking  into 
account  available  technology,  costs,  and 
energy  and  environmental  impacts;  and 
which  is  compmrable  to  the  costs  of  nitrogen 
oxides  controls  set  pursuant  to  (section  407) 
(b)(1).  Id. 

Section  407(b)(2)  thus  provides 
instruction  to  the  Administrator  for 
setting  Group  2  emission  limitations 
based  on  what  reductions  can  be 
achieved  by  the  best  continuous  control 
technologies.  First,  the  costs  of  the 
control  technologies  on  which  the 
Administrator  bases  Group  2  emission 
limitations  must  be  "comparable"  to  the 
costs  of  low  NOx  burner  technology  as 
applied  to  Group  1  boilers.  The  statute 
does  not  explain  what  is  meant  by 
"comparable"  costs  or  how  "costs"  are 
to  be  measured.  These  matters  are  left  to 
interpretation  by  the  Administrator  in 
applying  section  407(b)(2).  See  Chevron, 

U.S.A.  V.  NRDC,  467  U.S.  837, 

(1984).  However,  the  legislative  history 
provides  some  assistance  in  the 
interpretation  of  the  comparable-cost 
requirement. 

As  explained  by  the  Conference  Ref)ort  to 
the  Clean  Air  Act  Amendments  of  1990, 

Section  407(b)(2)  is  intended  to  incorporate 
a  portion  of  the  .Senate  Environment  and 
Public  Works  Cximmittee  Report  of  December 
20,  1989,  S.  Report  101-228.  that  the  NOx 
emission  control  technology  requirements  for 
cyclone  boilers,  roof-fired  boilers,  wet-lxjttom 
boilers,  stoker  boilers  and  cell  burners  are  to 
reflect  the  relative  difficulty  of  controlling 
NOx  emissions  from  these  boilers.  Emission 
limitations  that  are  promulgated  under 
section  407(b)(2)  are  to  be  t)ased  on  methods 
that  are  available  for  reducing  emissions  from 
such  boilers  that  are  as  cost-effective  as  the 


application  ot  low  nitrogen  oxioe  Durner 
technology  to  dry  bottom  wall-fired  and 
tangential ly-fired  boilers.  House  Rep.  No. 
101-952,  101st  Cong.,  2d  Sess.  at  344 
(October  26, 1990). 

The  relevant  portion  of  the  Senate 
Report,  which  is  referenced  in  the 
Conference  Report,  discusses  the  cost- 
effectiveness  and  difficulty  of  reducing 
NOx  emissions,  explaining  that  the 
Senate  bill  intended: 

To  com(}ei  utilities  to  do  no  more  than 
make  most  cost-effective  reductions.  While  in 
past  years  the  Committee  has  reported 
legislation  that  differentiated,  and  eased,  the 
requirements  imposed  on  cyclone  boilers, 
here  the  provisions  also  differentiates  (sic), 
and  eases  |sic|,  requirements  for  wet  bottom 
and  stoker  boilers  as  well.  This  reflects  the 
relative  difficulty  of  controlling  NOx  for 
these  technologies. 

*  *  *  Also  favoring  the  cost-effectiveness 
of  this  section  is  the  development  of  new, 
lower-expense  technologies.  Sorlient 
injection  and  decreasing  costs  for  selective 
catalytic  reduction  (SCR)  may  lower  the 
expense  of  initial  NOx  reductions  even 
further.  For  example  SCR  has  long  been 
viewed  as  prohibitively  expensive,  but  recent 
dramatic  declines  in  cost  have  brought  the 
per-ton-removed  price  of  this  technology 
down  !o  as  low  as  $600,  according  to  recent 
Electric  Power  Research  Institute 
metholology  followed  by  EPA.  This  is 
comftarable  to  the  cost  of  conventional 
control  methods  like  low-NOx  burners  and 
thermal  de-NOx  However,  the  provisions  in 
this  section  are  not  intended  to  mandate  use 
of  SCR  or  any  other  specific  technology. 
Senate  Rep.  No.  101-228. 101st  Cong.,  1st 
Sess.  at  332-33  (December  20, 1989). 

In  short,  the  legislative  history 
explains  that  comparability  of  costs  is  to 
be  determined  by  comparing  the  cost- 
effectiveness,  measured  as  costs  per  ton 
of  NOx  removed,  of  NOx  control 
technologies  on  Group  2  boilers  with 
that  of  low  NOx  burner  technology  on 
Group  1  boilers.  In  addition,  the  Senate 
Report,  which  was  expressly  relied  on 
in  the  Conference  Report,  indicates  that 
a  control  technology  (SCR)  with  a  cost- 
effectiveness  of  $600  per  ton  of  NOx 
removed  was  regarded  as  having  a  cost 
comparable  to  that  of  low  NOx  burner 
technology.  At  the  time  the  Senate 
Report  was  issued,  the  cost  of  low  NOx 
burner  technology  was  thought  to  be 
about  $150  to  $200  per  ton  of  NOx 
removed.  Id.  at  470. 

In  addition  to  the  cost-comparability 
requirement,  section  407(b)(2)  requires 
that,  in  setting  Group  2  emission 
limitations,  the  Administrator  must 
"taklel  into  account  available 
technology,  costs  and  energy  and 
environmental  impacts."  42  U.S.C. 
7651f  (b)(2).  While  consideration  of 
these  factors  is  mandated.  Congress  did 
not  specify — and  thus  left  to  the 
Administrator's  interpretation — how  to 


balance  and  apply  these  factors.  In 
particular,  the  Administrator  must 
decide  how  to  evaluate  the  factors  and 
what  relative  weight  to  give  each  factor. 

D.  Methodology  for  Establishing  Group 
2  Emission  Limitations 

In  order  to  meet  the  requirements  of 
section  407(b)(2),  EPA  is  using  the 
following  methodology  for  establishing 
Group  2  emission  limitations. 

First,  as  detailed  in  Section  III.B,  EPA 
has  taken  the  approach  of  determining 
what  NOx  control  technologies  are 
available  for  each  category  of  Group  2 
boilers  and  basing  Group  2  emission 
limitations  only  on  such  technologies. 
EPA  has  considered  a  combustion 
control  technology  available  for  a  Group 
2  boiler  category  only  if  the  technology 
has  been  demonstrated  on  a  full-scale 
boiler  in  that  category.  Because  post- 
combustion  technology  is  applied 
downstream  of  combustion  hardware,  a 
post -combustion  technology  was 
considered  available  for  any  boiler  type 
if  it  has  been  demonstrated  on  any  full- 
scale  boiler. ' '  Further,  EPA  considers 
only  technologies  for  which  there  is 
reliable  cost  information  on  which  to 
base  a  determination  of  whether  they 
are  of  comparable  cost  to  LNBs. 

Second,  as  detailed  in  Section  III.E, 
EPA  evaluated  each  demon!>trated 
control  technology  and  estimated  the 
dollar  cost  per  ton  of  NOx  removed 
using  the  control  technology  on  each 
boiler  in  the  Group  2  population  that  is 
in  the  appropriate  Group  2  boiler 
category.  EPA  then  compared  the  dollar 
cost  per  ton  of  NOx  removed  for  the 
entire  Group  2  population  to  the  dollar 
cost  per  ton  of  NOx  removed  for  low 
NOx  burners  applied  to  the  entire  Group 
1  population.  In  addition,  EPA 
compared  the  dollar  cost  per  ton  of  NOx 
removed  for  each  Group  2  boiler 
category  (using  the  appropriate  control 
technology)  with  the  dollar  cost  of  NOx 
removed  with  low  NOx  burners  on 
Group  1  boilers.  For  technical  reasons 
discussed  below,  EPA  chose  to  adopt  a 
somewhat  different  cost  comparison 
methodology  than  the  methodology 
outlined  in  Appendix  B  of  the  March 
22,  1994  Acid  Rain  NOx  regulations  (59 
FR  13538,  13578  (March  22,  1994)). 

Section  407(b)(1)  requires  the 
Administrator  to  set  emission 
limitations  for  Group  1  boilers  (i.e.,  dry 
bottom  wall-fired  and  tangentially  fired 
boilers)  for  Phase  I  and  Phase  II  based 
on  what  emission  limitations  can  be 
achieved  "using  low  NOx  burner 
technology."  42  U.S.C.  7651(b)fl).  Only 
if  the  Administrator  determines  that 
"more  effective  low  NOx  burner 


technology  is  available"  may  the  Group 
1  emission  limitations  under  section 
407(b)(1)  be  revised  for  boilers  that  first 
become  subject  to  Acid  Rain  SO2  and 
NOx  emission  limitations  in  Phase  II.  42 
U.S.C.  7651(b)(2). 

In  short,  the  NOx  emission  limitations 
set  in  section  407(b)(1)  based  on  low 
NOx  burner  technology  apply  to  all 
Group  1  boilers,  whether  they  are  first 
subject  to  limitations  in  Phase  I  or  Phase 
II.  Any  revisions  to  these  emission 
limitations  must  also  be  based  on  low 
NOx  burner  technology.  EPA  concludes 
that  the  "nitrogen  oxides  controls  set 
pursuant  to  section  407(b)(1)"  are  low 
NOx  burner  technology  applied  to  all 
Group  1  boilers.  Id.  EPA  therefore 
believes  that  section  407(b)(2)  requires 
that  the  costs  of  the  control  technologies 
used  to  set  emission  limitations  for 
Group  2  boilers  be  comparable  to  the 
costs  of  low  NOx  burner  technology 
applied  to  all  Group  1  boilers. 

By  considering  only  Group  1,  Phase  I 
boilers  that  have  reported  low  NOx 
burner  technology  cost  information,  the 
methodology  originally  specified  in 
Appendix  B  eliminates  over  90%  of  the 
Group  1  boilers  from  the  comparative 
analysis.  This  limitation,  together  with 
other  constraints  in  the  methodology, 
results  in  a  dataset  only  marginally 
adequate  for  estimating  NOx  control 
costs  in  a  manner  consistent  with  the 
intent  of  section  407(b)(2).  The 
population  pertinent  to  the 
determination,  under  .section  407(b)(2), 
of  Group  1  boiler  NOx  control  costs  is 
all  Group  1  boilers  employing  or 
projected  to  employ  low  NOx  bumer 
technology  '^  to  meet  the  section 
407(b)(1)  emission  limitations.  That  is 
the  population  EPA  has  used  in  the 
proposed  rule  for  establishing  emission 
limitations  for  Group  2  boilers. 

The  Appendix  B  methodology  also 
specifies  using  the  "average  cost- 
effectiveness  (in  annualized  $/ton  NOx 
removed)  of  installed  low  NOx  bumer 
technology  applied  to  Group  1,  Phase  I 
boilers"  (60  FR  18776)  as  the  basis  for 
identifying  comparably  cost-effective 
Group  2  control  technologies  for  the 
purposes  of  setting  emission  limitations 
for  Group  2  boilers.  EPA  discovered 
that,  for  distributions  with  broad  ranges, 
an  analysis  based  solely  on  measures  of 
central  tendency  (e.g.,  mean,  median, 
mode,  or  "average")  always  neglects 
important  information  Sbout  the  spread 
and  shape  of  the  distribution.  Based  on 
the  actual  data  that  became  available  in 
la»e  1995,  EPA  has  determined  that  the 


'  See  foolnole  9. 


'^Consistent  with  the  Appendix  B  methodology, 
tmilers  employing  low  NOx  burner  technology 
installed  prior  to  passage  of  the  Act  were  not 
considered. 


projected  cost-effectiveness  of  low  NOx 
burner  technology  applied  to  Group  1 
boilers,  and  the  projected  cost- 
effectiveness  of  NOx  control 
technologies  applied  to  Group  2  boilers 
are  such  distributions.  The  values  range 
from  $50/ton  to  over  $1600/ton.  Thus, 
restricting  the  comparative  analysis  to 
the  comparison  of  a  single  measure  of 
central  tendency,  such  as  the  average 
value  of  the  cost-effectiveness  of  low 
NOx  bumer  technology  applied  to 
Group  1  boilers,  results  in  a  substantial 
loss  of  information.  Therefore,  rather 
than  simply  comparing  averages,  a  more 
illuminating  and  statistically  defensible 
evaluation  would  be  based  on  a 
comparison  of  ranges  of  cost- 
effectiveness  and  percentages  of  boilers 
in  each  distribution  projected  to 
experience  similar  cost-effectiveness. 

EPA  has  adopted  Appendix  B  when 
determining  the  capital  cost  (in  $/kW)  of 
low  NOx  bumers.  However,  considering 
the  serious,  unanticipated  limitations  in 
the  Appendix  B  methodology  for 
estimating  and  comparing  NOx  control 
cost-effectiveness  (in  $/ton)  for  Group  1 
and  Group  2  boilers,  EPA  has  decided 
to  include  all  Group  1  boilers  in  the 
analysis  and  to  broaden  the  original 
concept  of  "average"  to  include  ranges 
of  cost -effectiveness  and  percentages  of 
boilers  in  each  population  projected  to 
experience  similar  cost -effectiveness.  As 
a  result,  EPA  proposes  to  delete  Section 
3  of  Appendix  B  from  part  76  and  make 
limited  modifications  to  the  remaining 
portions  of  Appendix  B  consistent  with 
the  approach  taken  in  today's  proposal. 
EPA  requests  comment  on  whether  it 
should  delete  Section  3  of  Appendix  B 
from  part  76  or  follow  Appendix  B  or 
otherwise  modify  Appendix  B.  Further 
details  on  the  rationale  for  expanding 
the  original  concept  of  "averaging"  to 
include  ranges  of  cost-effectiveness  and 
percentages  of  boilers  projected  to 
experience  similar  cost-effectiveness 
can  be  seen  in  the  docket  item  II-A-7, 
Draft  Report,  Costs  of  Low  NOx  Bumer 
Technology  Applied  to  Dry  Bottom 
Wall-Fired  and  Tangentially  Fired 
Boilers,  EPA  Acid  Rain  Division, 
November  30,  1995. 

EPA  also  seeks  comment  on  the 
proper  interpretation  of  the  term 
"comparable  to  the  cost"  as  used  in 
section  407(b)(2).  Specifically,  EPA  is 
seeking  comment  on  the  appropriate 
approach  for  comparing  control 
technology  costs  for  Group  1  boilers  and 
Group  2  boilers,  pursuant  to  this  section 
of  the  Act.  Such  comments  should 
include  both  the  format  of  the  cost 
which  should  be  addressed  (e.g.,  capital 
cost,  cost  per  unit  of  power,  cost- 
effectiveness)  and  the  procedure  for 
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(:du.tiidiiii(4  iiits  ctisi  (e.g.,  tidtd  source;*, 
inathsmatics,  unit  size  constraints  etc.). 

Based  on  the  above-discussed 
statutory  language  and  legislative 
histor\'.  EPA  maintains  that  it  is 
reasonable  to  interpret  the  cost- 
comparability  provision  to  require  that 
the  distribution  of  costs  per  Ion  of  NOx 
removed  for  the  Group  2  control 
technologies  be  similar,  but  not 
ne<;essarily  equal,  to  the  distribution  of 
costs  per  ton  of  NOx  removed  for  low 
NOx  burners  as  applied  to  Croup  1 
boilers. 

Third,  in  Section  III.E.  EPA  estimated 
the  change  in  electricity  rates  for 
consumers  resulting  from  cost  (in  mills 
per  kilowatt-hour)  a.sso<:iated  with 
application  of  NOx  controls  on  Group  2 
boilers.  The  Agency  maintains  that  it  is 
rea.sonable  to  interpret  the  required 
consideration  of  "costs  and  energy 
•   *   *  impacts"  under  section  407(b)(2) 
to  involve  the  determination  of  the 
resulting  effect  of  Group  2  boiler  NOx 
controls  on  electricity  consumers.  42 
U.S.C.  /e.'Slf  (b)(2).  In  order  to  put  the 
energy  impact  in  perspe<;tive,  EPA 
determined  the  average  pen:ent  change 
in  electricity  rates  experienced  by 
consumers  being  served  by  utilities 
using  Group  2  boilers  due  to  the 
establishment  of  emission  limitations  on 
Group  2  boilers.  This  value  was  then 
compared  to  the  perc^ent  change  in 
nationwide  electricity  rates  due  to  the 
establishment  of  emission  limitations 
for  LNBvS  on  Group  1  boilers. 

Fourth,  in  Section  III.F,  EPA  assessed 
the  performance  of  each  cost- 
comparable  Group  2  control  technology. 
The  a.s.sessment  was  based  on  data  from 
industry  and  government  sources  on  the 
size  of  NOx  emission  reductions 
achievable  using  the  control  technology 
on  the  appropriate  type  of  Group  2 
boiler.  Based  on  this  data,  EPA 
determined  the  percentage  NOx 
emi.ssion  reduction  that  is  reasonably 
expected  to  be  achieved. 

The  expected  performance  of  the 
control  technologies  was  considered  in 
setting  an  emission  limitation  for  the 
relevant  boiler  type  unless  EPA 
determined  that,  where  a  technology's 
performance  was  expected  to  be 
signiflcantly  inferior  to  that  of  another 
appropriate  technology,  the  less 
effective  technology  was  not  "the  best 
system  of  continuous  emission 
reduction."  42  U.S.C.  7651f  (b)(2).  EPA 
applied  each  technology's  expected 
reduction  percentage  to  data  on  the 
uncontrolled  emissions  of  each  boiler 
that  is  in  the  particular  category  of 


Giuup  i.  Ooilttfs  dnd  that  will  t>e  »ut>|t:(.t 
to  the  Group  2  emission  limitation.  It 
was  then  determined  what  percentages 
of  that  boiler  population  will  be  able  to 
achieve,  on  an  individual  boiler  basis,  a 
given  set  of  possible  NOx  emi.ssion 
limitations.  The  emission  limitation  that 
will  be  achievable  by  approximately  90 
to  95%  of  the  boiler  population  was 
selected  as  the  emission  limitation  for 
that  category  of  Croup  2  boiler. 

EPA  chose  to  base  the  emission 
limitation  on  the  emission  rate  that  a 
target  of  about  9.S%  of  the  population 
will  be  able  to  meet.  This  approach  is 
more  relaxed  than  that  used  in  revising 
the  Group  1  emission  limitations 
because  there  is  less  data  available  on 
Group  2  boiler  NOx  controls.  The 
approach,  however,  is  analogous  to  the 
approach  used  in  setting  NOx  emission 
limitations  under  section  407(h)(1)  for 
Phase  I,  Group  1  boilers.  The  same 
options  (averaging  and  alternative 
emission  limitations)  providing 
compliance  flexibility  for  Phase  I,  Group 
1  boilers  unable  to  meet  emission 
limitations  on  an  individual  boiler  basis 
are  available  for  all  boilers  under 
today's  rule.  EPA,  however,  .solicits 
comment  whether  the  approach  being 
used  for  setting  emission  limitations  for 
Group  2  boilers  should  be  consistent 
with  that  being  used  in  revising  Group 
1  emission  limitations. 

The  Agency  also  a.ssessed  the  total 
amount  of  NOx  emi.ssion  reductions  that 
may  potentially  be  achieved  through  use 
of  each  available,  cost-comparable 
Group  2  control  technology.  The  change 
in  levels  of  other  pollutants  that  may 
result  from  such  reductions  were  also 
evaluated.  This  is  a  reasonable 
implementation  of  the  requirement 
under  section  407(b)(2)  that  the 
Administrator  take  account  of  the 
environmental  impact  of  Group  2 
control  te<;hnologies. 

Finally,  after  weighing  the  projected 
performance  and  energy  and 
environmental  impacts  of  each  available 
cost-comparable  Group  2  control 
te<;hnology,  EPA  established  NOx 
emission  limitations  for  Group  2  boiler 
types  based  on  the  appropriate  control 
technologies. 

E.  Characterization  of  Costs 

1.  Low  NOx  Burners  Applied  to  Group 
1  Boilers 

Determination  af  the  cost  per  ton  of 
NOx  removed  for  the  Phase  I  low  NOx 
burners  was  based  on  the  cost  data 


fepoiled  to  i^l'A  by  .iU  Group  1  uiUt.s  ' ' 
(22  wall-fired  and  8  tangentially  fired 
boilers).  The  reported  capital  costs  ($/ 
kW)  were  analyzed  incorporating  cost 
savings  due  to  multiple  retrofits  at  one 
plant.  The  resulting  cost  functions  ($/ 
kW  vs.  MWe)  were  then  levelized  and 
added  to  estimated  annual  operating 
and  maintenance  costs  to  arrive  at  total 
levelized  costs  functions  (mills/kWh  vs. 
MWe).  In  arriving  at  these  total  costs, 
the  following  assumptions  were  used: 
(1)  a  .standard  capital  carrying  charge  of 
11.5%.  (2)  plant  life  of  20  years,  and  (3) 
a  .standard  operation  and  maintenance 
(O&N^)  cost,  including  fixed  O&M  cost 
of  1.5%  '"•  of  the  installed  capital  cost 
for  annual  maintenance  and  a  variable 
O&M  co.st  accounting  for  a  0.27%  loss 
in  thermal  efficiency  for  retrofit  of  LNB 
on  wall-fired  boilers  only.  Further,  tons 
of  NOx  removed  were  calculated  for 
each  boiler  using  the  correlation 
between  NOx  reduction  (percent)  and 
uncontrolled  NOx  emission  rate  (lb/ 
mmBtu).  Finally,  a  cost-effectiveness 
equation,  as  a  function  of  uncontrolled 
NOx  emission  rate  and  capacity  factor, 
was  derived  for  the  Group  1  LNBs.  Note 
that  all  cost  functions  were  computed  in 
1990  dollars  in  order  to  allow 
comparison  of  Croup  1  and  Group  2 
control  costs  using  dollars  as  of  the 
enactment  of  the  Clean  Air  Ad 
Amendments  of  1990.  E)etails  of 
obtaining  cost-effectiveness  functions 
for  Croup  1  LNBs  can  be  found  in  (see 
docket  items  II-A-11,  Capital  and 
Annualized  Costs  of  Low  NOx  Burner 
Technology  Applied  to  Phase  I,  Group 
1  Boilers:  and  II-A-12,  Di.stributions  of 
Cost  Effectiveness  by  Technology)  and 
in  EPA's  Regulatory  Impact  Analy.sis 
(see  docket  item  II-F-2  )  of  this 
proposed  regulation. 

The  cost-effectiveness  function  was 
then  applied  to  each  boiler  in  the  Croup 
1  population  that  was  above  0  45  lb/ 
mmBtu,  for  tangentially  fired  boilers,  or 
above  0.50  Ib/mmBtu,  for  wall-fired 
boilers,  taking  into  account  each  boiler's 
actual  usage  and  uncontrolled  NOx 
emission  rate.  Figure  3  shows  the 
distribution  of  costs  that  the  Croup  1 
boiler  population  experiences  when 
applying  LNBs. 

WLUNG  CODE  66«0-SO-# 


"A  utility  ttiat  wishes  to  submit  cost  information 
to  augment  EPA's  analysis  should  use  EPA  Form 
76B-26.  titled  NOx  Control  Costs  for  Group  1. 
Phase  I  Boilers. 

■*EPA  seeks  comment  on  its  use  of  SMuming 
Hxed  CAM  cost  of  1.5%  or  using  actual  data  as 
reported. 


bi 


o 
o 


O 

o 

CO* 


o 

o 


c 
o 

8  1 


00 
4^ 


0) 

o. 

(U 


8<S 

4/> 


o 
o 
eg 


o 

p 


o 
If) 


6^ 

If) 

CN 


o 


^ 


if) 


o 


;o  96e)U9aj9d 


BILUNO  COO€  6590-50-C 


UMI 


1462  Federal  Rpojstir  /  Vo!    61    No.  13  /  FriHav    lanuarv  19,  1996  /  Proposed  Rules 


Federal  Regisl*  r 


61,  No.   13  /  Friday,  January  19,  1996  /  Proposed  Rules 


1463 


Boilers 

With  regard  to  the  cost  per  ton  of  NOx 
removed  for  each  Croup  2  control 
technology,  EPA  used  the  following 
procedure.  Models  for  Croup  2  boiler 
type/available  NOx  control  technology 
combinations  were  created  using 
information  obtained  from  site  visits  to 
Group  2  boilers  applying  NOx  controls, 
a  major  A&E  firm's  boiler  database, 
commercial  applications,  and  published 
literature.  EPA  seeks  comment  on  the 
accuracy  of  this  data  and  requests 
additional  data.  Using  information  from 
the  above  sources,  capital  costs  were 
estimated  for  these  models. 
Subsequently,  using  the  same  approach 
and  assumptions  used  in  the 
levelization  of  Group  1  LNB  costs,  cost- 
effectiveness  equations  as  a  function  of 
uncontrolled  NOx  emission  rate  and 
capacity  factor  were  obtained  for  each 
Croup  2  boiler  type/available  NOx 
control  technology  combination.  This 
cost  analysis  used  a  modified  EPRI  class 
n  approach  (see  docket  item  U-A-2, 
Investigation  of  Performance  and  Cost  of 
NOx  Controls  as  Applied  to  Croup  2 
Boilers,  p.  4-3).  The  details  of  estimates 
of  costs  of  Croup  2  boiler  NOx  controls 
can  be  found  in  (see  docket  item  II-A- 
2,  Investigation  of  Performance  and  Cost 
of  NOx  Controls  as  Applied  to  Group  2 
Boilers,  p.  4-1  to  4—40)  and  in  EPA's 
RIA  (see  docket  item  II-F-2). 

The  capital  costs  developed  for  each 
technology  case  reflect  costs  of 
retrofitting  these  technologies  under 
expected  site  conditions  at  typical 
Croup  2  boiler  installations.  >*  The 


"For  example,  in  the  SCR  analysis  EPA  assumecj 
a  catalyst  space  velocity  equal  to  4,900  hr  ■  for 
achieving  a  50%  NOx  reduction. 


ioiiuvv  lag  .Steps  were  idkeu  lo  ensure 
that  the  retrofit  nature  of  these  costs  are 
properly  represented: 

•  A  aetailed  equipment  list  was 
developed  for  each  technology 
application.  This  list  identified  all  major 
new  equipment  as  well  as  modifications 
required  to  the  existing  plant 
equipment. 

•  in  developing  the  various  cost 
estimates,  allowances  were  made  for 
dismantling  and  removal  of  unwanted 
equipment. 

•  Contingency  allowances  were 
provided  to  cover  cost  increa.ses 
associated  with  uncertain  site  factors 
and  to  cover  any  unexpected  costs 
associated  with  retrofitting  of  large 
equipment. 

•  in  developing  cost  estimates  for 
each  technology,  costs  associated  with 
non-standard  (i.e.,  non-essential,  or 
special  case)  modifications  to  the 
existing  plant  equipment  were  also 
accounted  for. 

As  a  check,  the  costs  thus  developed 
were  also  compared  and  ensured  to  be 
consistent  with  those  incurred  at 
existing  demonstration  or  commercial 
retrofits.  It  is  important  to  note  that 
retrofits  at  demonstration  projects  are 
not  necessarily  the  easiest  possible  ones. 
For  example,  as  noted  in  docket  items 
II-D-28:  Response  to  questions 
regarding  application  of  selective 
catalytic  reduction  (SCR)  to  wet-bottom 
boilers,  and  to  Public  Service  of  New 
Hampshire's  Merrimack  2  unit  and  II- 
B-6:  Trip  Report:  visit  to  Merrimack 
Unit  2,  SCR  Retrofit,  Merrimack 
Generating  Station,  Bow,  New 
Hampshire,  June  14,  1995,  the  SCR 
application  at  Merrimack  2  required 
significant  ductwork. 

The  cost-effectiveness  equations  for 
Group  2  boiler/  available  NOx  control 


teuhnulogy  coiiibiiidUoiib  were  then 
applied  to  each  boiler  of  the  appropriate 
boiler  population  to  arrive  at  cost- 
effectiveness  distributions  for  Croup  2 
boiler  NOx  controls.  In  performing  these 
computations,  EPA  assumed  that  only 
those  boilers  with  NOx  emission  rates 
above  the  applicable  emission  limits 
would  install  technology.  This 
assumption  was  made  in  order  to 
provide  a  more  realistic  picture  of  the 
cost-effectiveness  distributions.  The 
details  on  the  procedure  for  obtaining 
cost-effectiveness  distributions  can  be 
found  in  EPA's  RIA. 

3.  Comparison  of  Croup  2  Boiler  NOx 
Control  Costs  to  Low  NOx  Burner  Costs 

As  discussed  above,  in  order  to 
determine  whether  NOx  control 
technologies  as  applied  to  Group  2 
boilers  are  comparable  in  cost  to  low 
NOx  burners  as  applied  to  Croup  1 
boilers,  EPA  determined  the  cost- 
effectiveness  of  each  of  the  NOx  control 
technologies  applied  to  each  boiler  in 
the  respective  boiler  populations.  In 
determining  each  boiler/control 
technology  cost-effectiveness 
distribution,  EPA  used  each  boiler's 
actual  usage  and  uncontrolled  NOx 
emissions.  Additionally,  since  in 
today's  proposal  EPA  is  exempting 
cyclone  boilers  below  80  MWe,  the 
exempted  boilers  are  excluded  from  the 
cost  effectiveness  distributions.  Next, 
the  distribution  of  overall  cost- 
effectiveness  for  Group  2  boiler  NOx 
controls  was  compared  to  the 
distribution  of  overall  cost-effectiveness 
for  Group  1  LNBs  (see  Figure  3).  Figure 
4  illustrates  this  comparison. 
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The  upper  and  lower  10  percent  of 
each  distribution  shown  in  Figure  4 
were  then  excluded  in  order  to  compare 
each  distribution  without  the  influence 
of  outliers.  EPA  determrned  that  the 
costs  for  LNBs  applied  to  Group  1 
boilers  (with  outliers  removed)  ranged 
from  $121/ton  to  $l,264/lon.  The  Croup 
2  NOx  control  costs  (with  outliers 
removed)  ranged  from  $71 /ton  to  $710/ 
ton.  These  ranges,  tabulated  in  Table  16, 


indicate  that,  excluding  outlier.  Group  2 
boilers  applying  NOx  controls  will 
experience  costs  within  the  range  of 
costs  experienced  by  Group  1  boilers 
applying  LNBs. 

Further,  EPA  determined  the  range  in 
costs  resulting  from  the  application  of 
each  available  NOx  control  technology 
on  each  Croup  2  boiler  type  and  LNB 
application  on  each  Croup  1  boiler  type 
separately.  Subsequently,  to  provide 


additional  support  for  cost  comparisons, 
the  individual  Croup  2  boiler/NOx 
control  technology  cost  distributions 
were  compared  to  the  Group  1  boilers 
cost  distribution.  Table  16  characterizes 
these  cost  distributions  and  the 
percentage  of  each  Croup  2  boiler  type 
population  that  are  expected  to 
experience  costs  within  the  range  of 
costs  experienced  by  Croup  1  boilers 
applying  LNBs. 


Table  16.— Distribution  of  Cost-Effectiveness  of  NOx  Controls  ($/Ton  NOx  Removed) 


Bo«ler/NOx  control  technology 


Percent 

10th  pef- 
centile 

90th  per- 
centile 

Median 

boilers 
below  group 
1  90th  per- 
centile cost 

121 

1264 

403 

NA 

71 

710 

207 

100 

57 

179 

103 

100 

75 

228 

129 

too 

311 

897 

492 

100 

371 

728 

555 

100 

379 

895 

574 

100 

426 

854 

635 

100 

51 

148 

73 

100 

356 

779 

458 

100 

126 

688 

196 

100 

651 

1.400 

831 

79 

0 

0 

0 

100 

Group  1/LNBs „. 

Group  2/UChi  Controls  ._ 

CeH  Bumers/Plug-ins  

Cefl  Bumers/Non  PUigHns 

Cydones/Coal  Rebuming  

Cyckxies/Gas  Rebuming  

Cyclones/SCR  „ 

Cydones/SNCR  

Wet  Bottoms/Combustion  Controls  ~.. 

Wet  Bottoms/SNCR  

Verticals/Combustion  Controls 

Verticals/SNCR  

FBCs/Comdustion  Controls 


With  one  exception,  each  Group  2 
boiler/NOx  control  technology 
combination  experienced  costs  within 
the  range  of  costs  for  Group  1  boilers 
applying  LNBs.  After  examining  the  cost 
comparisons  presented  in  this  section, 
EPA  determined  that  the  following 
Group  2  boiler/NOx  control  technology 
combinations  are  comparable  in  cost  to 
Croup  1  LNBs: 

•  Cell  burner  boilers  applying  either 
plug-in  or  non-plug-in  combustion 
controls. 

•  Cyclone  boilers  applying  coal 
reburning,  gas  rebuming.  SCR,  or  SNCR. 

•  Wet  bottom  boilers  applying 
combustion  controls  or  SNCR. 

•  Vertically  fired  boilers  applying 
combustion  controls. 

•  FBC  boilers  applying  combustion 
controls. 

As  discussed  below,  DOE  prepared  an 
indef)endent  analysis  concerning 
cyclone  boilers,  based  on  different 
assumptions  and  data  than  those  used 
by  EPA  (see  docket  item  11-0-62. 
Analysis  of  Proposed  Section  407(b)(2) 
NOx  Rule,  Department  of  Energy,  Staff 
Paper,  December  14,  1995).  In  this 
analysis,  DOE  data  for  existing 
applications  of  LNBs  were  used  to 
project  compliance  costs  for  Group  1 
boilers  and  the  results  v/ere  compared  to 
DOE's  projections  of  cost  and 
performance  estimates  for  SCR  and 
other  technologies  for  controlling  NOx 


emissions  from  cyclone  boilers.  Based 
on  these  comparisons,  DOE  concluded 
that  both  cost  per  unit  of  electricity 
generated  and  cost-effectiveness  of 
controls  for  cyclone  boilers  appear  to  be 
several  times  that  of  LNBs  for  Group  1 
boilers  (see  docket  item  II-D-62, 
Analysis  of  Proposed  Section  407(b)(2) 
NOx  Rule.  Department  of  Energy.  Staff 
Paper.  December  14,  1995).  EPA 
requests  comment  on  this  analysis. 

In  its  development  of  costs  for  the 
application  of  gas  rebuming  on  cyclone 
boilers,  EPA  used  a  gas-coal  price 
differential  of  §  1.23/  mmBtu  (1990 
dollars).  EPA  believes  that  this  price 
differential  is  similar  to  recent 
projet;tions  for  the  year  2010.  However, 
the  cost  of  gas  rebuming  is  very 
sensitive  to  the  gas-coal  price 
differential  assumed  in  the  analysis.  If  a 
differential  of  Sl.OO/mmBtu  were 
assumed,  the  cost-effectiveness  would 
range  from  $295  to  $588  per  ton  NOx 
removed.  Similarly,  if  a  differential  of 
$2.00/mmBtu  were  assumed,  the  cost- 
effecliveness  would  range  from  $617  to 
$1,200  per  ton  NOx  removed.  EPA 
solicits  comment  on  the  gas-coal  price 
differential  used  in  the  cost  analysis  of 
gas  rebuming. 

Although  EPA  has  not  presented  gas 
rebuming  applied  to  wet  bottom  boilers, 
other  than  cyclones,  in  the  above 
analysis,  EPA  is  soliciting  comment  on 


whether  this  NOx  control  technology  as 
applied  to  this  boiler  type  is  comparable 
in  cost  to  low  NOx  burner  technology 
and  meets  the  requirements  under 
section  407  (b)(2). 

EPA  also  assessed  the  energy  impacts 
of  Croup  2  NOx  controls  by  determining 
the  average  percent  change  in  electricity 
rates  experienced  by  consumers  that  are 
served  by  utilities  operating  Group  2 
boilers  due  to  the  establishment  of 
emission  limitations  for  Group  2  boilers. 
The  energy  impact  was  an  estimated 
0.35  %  increase  in  electricity  rates.  EPA 
then  determined  the  percent  change  in 
eleciricity  rates  that  the  same  consumers 
would  experience  due  to  the 
establishment  of  emission  limitations 
for  LNBs  on  Group  1  boilers.  The  energy 
impact  due  to  the  Group  1  controls  was 
an  estimated  0.36  %  increase  in 
electricity  rates.  Comparing  these  two 
values,  the  energy  impacts  of  Group  2 
controls  are  slightly  less  than  the  energy 
impacts  of  Croup  1  LNBs.  (Values  were 
derived  assuming  an  average  cost  of 
generating  electricity  equal  to  40  mills/ 
kWh.)  This  factor  was  weighed,  along 
with  the  other  factors  required  to  be 
considered  used  section  407(b)(2).  in 
deciding  what  emission  limitation  to 
establish  for  each  Croup  2  boiler 
category. 
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F.  Emission  Limits  for  Group  2  Boilers         burner  boilers,  meet  the  cost- 


shows  various  measurements  and 


1.  Cell  Burner  Boilers 

Performance  of  NOx  Controls. 
Because  plug-in  and  non  plug-in  NOx 
combustion  controls,  applied  to  cell- 


comparability  requirement,  the 
performance  of  these  controls  is 
assessed  to  determine  what  performance 
standards  are  achievable.  Table  17 


estimates  of  the  percentage  reduction 
and  controlled  emission  rates  for  plug- 
in  and  non  plug-in  NOx  controls  on  cell 
burner  boilers. 


Table  17.— NOx  Reduction  Performance  for  Available  NOx  Controls 


Source 


NOx  control  for  cell-bumer  boilers 


Plug-in 


Percent  reduction 


Controlled 

emission  rate 

(Ib/mmBtu) 


Non  plug-in 


Percent  reduction 


Controlled 

emission  rate 

(Ib/mrfiBtu) 


ETS  Data: 

J.M.  Stuart  #4 

Muskingum  #5  

Retrofit  Applications: 

Muskingum  #5  (585  MWe)  

Stuart  #4  (605  MWe)  

HatlieWs  Ferry  #2  (555  MWe) 

Monroe  #1  (780  MWe)  

Sammis  #6  (630  MWe)  

Four  Comers  #4  (760  MWe)  .. 

Brayton  Point  #3  (500  MWe) .. 

DOE  

EPRI  

UARG  


52  

52 

>50  

>50  

50  

44  , 

50  ""HZ!!!ZZ! 

40-53  

44-50  (short  term) 
50  (long  term) 


0.523  " 
0.541  16 

0.59  >-> 
<0.58'^ 
0.58" 
0.52  '^ 

NA  Z'Z 

NA  

NA  


65  (long  term)  

40-58  (>70  of  MCR  '«) 

70  (target)  

35-70  (LNB  +  OFA)  ... 

NA 

NA 


0.32-0.47 

0.49  (MCR) 

NA 

NA 

NA 

NA 


ETS  data  shown  in  the  above  table 
suggest  that  plug-in  controls  on  cell 
burner  boilers  can  achieve  52%  NOx 
reduction  from  full-load,  over  the  long 
term.  Non-plug-in  burners,  which 
essentially  convert  the  cell  burner  boiler 
to  a  conventional  wall-fired  boiler,  are 
expected  to  reduce  NOx  by  over  50%, 
as  illustrated  in  the  above  table.  Boilers 
that  retrofit  this  NOx  control  technology 
become  conventional  wall-fired  boilers 
and  can  therefore  emit  at  NOx  levels 
below  0.45  Ib/mmBtu  (see  section  II). 
However,  EPA  has  chosen  to  base  the 
NOx  emission  limitations  on  50%  NOx 
reduction.  This  conservative  approach 
is  taken  because  there  are  only  two 
boilers  for  which  ETS  data  are  available 
and  because,  as  shown  in  the  above 
table,  data  from  all  but  one  of  the 
commercial  applications  and  the  bulk  of 
information  from  industry 
representatives  and  DOE  suggest  that 
overall,  50%  NOx  reduction  is 
attainable  by  plug-in  burners. 

As  shown  in  Table  17,  the  controlled 
emission  rates  obtained  from  ETS  are 


"*Best  52-day  controlled  NOx  emission  rate, 
determined  per  methodology  outlined  in  Section  II. 

"Full  load  short-term  test. 

'"MCR  is  the  maximum  continuous  rating  of  a 
boiler 


lower  than  the  rates  reported  in 
literature  for  Stuart  Unit  #4  and 
Muskingum  River  Unit  #5.  This  is  a 
result  of  ETS  data  being  long-term  as 
opposed  to  short-term  full-load  data  that 
is  the  source  of  the  values  reported  in 
literature. 

Industry  commenters  were  concerned 
that  cell  burner  boilers  retrofit  with 
plug-in  buriiers  would  have  problems 
sustaining  a  certain  NOx  emission  rate 
over  the  course  of  a  year.  EPA  has  been 
informed  by  the  owner/operator  of 
Muskingum  River  #5  that  since  the 
beginning  of  1995,  the  boiler  switched 
to  firing  low  sulfur  compliance  coal 
without  re-optimizing  the  coal/air  feed 
system.  This  caused  flame  detachment 
at  the  burner,  thereby  increasing  the 
NOx  emissions  to  -0.7  Ib/mmBtu.  EPA 
believes  that  once  this  boiler  is  re- 
optimized  for  the  new  coal,  the  NOx 
emissions  will  decrease  to  previous 
levels.  The  owner/operator  of  Stuart  #4 
informed  EPA  that  this  unit's  NOx 
emissions  increased  in  the  Fall  of  1994 
and  decreased  again  to  original  levels 
after  the  Winter  of  1994.  EPA  believes 
this  may  be  a  result  of  coal  composition 
temporarily  influencing  the  NOx 
emissions;  this  condition  may  therefore 
be  corrected  with  boiler  re-optimization. 


Achievable  Emission  Limit.  Applying 
the  projected  50%  emission  reduction  to 
the  uncontrolled  emissions  of  each 
boiler  in  the  cell-bumer  population  for 
which  NOx  limits  are  to  be  set  under 
section  407(b)(2),  EPA  determined  how 
many  of  the  boilers  could  achieve 
various  NOx  performance  standards. 
The  following  table  shows  the  NOx 
performance  standards  levels  achievable 
by  between  88.9%  and  100%  of  that 
cell-burner  population. 

TABLE  18 


NOx  level  (Ib/mmBtu) 

Num- 
ber of 
betters 
meet- 
ing 

NOx  . 
level 

Percent 
of  boil- 
ers 
meeting 
NOx 
level 

0.79 

35 
34 
33 
32 
31 

100 

0.73 

97.1 

0.68 

94.3 

0.67  

91.4 

0.65 

88.6 

Table  18  indicates  that  94%  of  the  36 
cell  burner  boilers  can  achieve  a  NOx 
controlled  emission  rate  of  0.68  lb/ 
mmBtu. 
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Note  that  the  proposed  emission  limit 
is  greater  than  the  controlled  emission 
rates  shown  in  Table  17.  EPA  has 
calculated  the  uncontrolled  emission 
rates  of  cell  burner  boilers  to  be  as  high 
as  1.57  Ib/mmBtu  and  on  average  1.02 
Ib/mmBtu.  The  boilers  shown  in  Table 
17  (JM  Stuart  #4  at  1.11  Ib/mmBtu  and 
Muskingum  River  #5  at  1.12  Ib/mmBtu), 
though  having  uncontrolled  emissions 
above  the  mean  emission  rate  of  the  cell 
burner  population,  are  significantly 
lower  than  the  uncontrolled  emission 
rates  of  some  boilers.  Since,  as 
illustrated  in  Figure  5,  the  emission 
limit  is  based  on  approximately  95%  of 
the  population  meeting  it,  the  effect  of 
the  higher  emitting  boiiers  drives  the 
emission  limit  towards  the  high  end  of 
the  controlled  emissions  distribution. 

Environmental  Impacts.  According  to 
EPA's  Regulatory  Impact  Analysis,  the 
establishment  of  0.68  Ib/mmBtu  as  the 
emission  limit  for  cell  burner  boilers 
will  result  in  a  total  NOx  emissions 
reduction  of  284,000  tons  per  year.  As 
shown  in  the  EPA's  technical  support 
document,  these  reductions  will  be 
achieved  without  increases  in  other  air 
pollutants  such  as  CO  or  SO2.  In  fact, 
applications  to  date  show  a  decrease  in 
particulates  by  as  much  as  50%  as  a 
result  of  plug-in  and  non-plug-in 
retrofits  on  cell  burner  boilers. 

Additionally,  in  applications  to  date, 
there  have  been  no  increases  in 
unbumed  carbon  (UBC)  with  the 
application  of  plug-ins  on  cell  burner 
boilers.  For  boilers  wath  non  plug-in 
retrofits,  an  increase  in  UBC  has  been 
observed.  This  increase  is  similar  to,  or 
lower  than,  increases  in  UBC  observed 
in  dry  bottom  wall-fired  boilers 
retrofitting  LNBs.  Additionally,  the  EPA 
has  identified  vendors  of  technology 
that  lowers  unbumed  carbon  levels  from 
boilers  by  optimizing  the  combustion 
process  (see  docket  item  II-EV-15). 
Further,  one  vendor  provides 
technology  that  removes  unbumed 
carbon  from  the  flyash  (see  docket  item 
II-D-13).  This  process  splits  the  flyash 
into  two  parts,  one  high  in  carbon  and 
one  very  low  in  carbon.  The  high  carbon 
flyash  can  be  re-combusted  in  the  boiler, 
while  the  low  carbon  flyash  can  be  sold 
to  cement  companies.  The  economic 
impact  of  installing  such  technologies  is 


negligible,  compared  to  the  benefits  of 
selling  flyash  and  not  needing  to 
dispose  of  it. 

Issues  Raised.  Applicable  Emission 
Limit.  EPA  investigated  whether  boiler 
operating  conditions  after  January  1, 
1995  affected  the  controlled  NOx 
emission  rate,  using  CEM  measured  data 
submitted  to  EPA's  Emissions  Tracking 
System  (ETS).  To  date,  no  substantial 
differences  between  NOx  emission  rates 
before  and  after  January  1.  1995,  have 
been  observed.  EPA  believes  that  the 
utilities  can  receive  NOx  emission 
guarantees  for  various  coal  types  from 
manufacturers  of  NOx  control 
equipment.  The  manufacturers  of 
control  equipment  appear  to  design  for 
a  certain  controlled  NOx  emission  rate 
taking  into  account  various  coal  types. 
Increased  Boiler  Corrosion.  EPA  also 
investigated  whether  the  application  of 
combustion  NOx  controls  on  cell  burner 
boilers  would  cause  corrosion  or  erosion 
of  fumace  walls.  These  impacts  could 
affect  costs  associated  with  such 
retrofits.  However,  major  vendors  of 
plug-in  and  non  plug-in  combustion 
controls  on  cell  burners  (Babcock  & 
Wilcox  and  Riley  Stoker),  as  well  as 
utilities,  have  not  found  significant 
corrosion  and  erosion  problems 
associated  with  applications  of  this 
technology  to  date. 

Conclusions.  For  the  following 
reasons,  EPA  concludes  that  0.68  lb/ 
mmBtu  is  a  reasonable  emission 
limitation  that  meets  the  requirements 
of  section  407(b)(2).  First,  plug-in 
burners  applied  to  cell  burner  boilers 
are  an  available  control  technology  that 
meets  the  cost-comparability 
requirement.  Second,  a  second  available 
control  technology,  non  plug-in 
retrofits,  also  meets  the  cost- 
comparability  requirement.  This 
technology  can  be  applied  to  3-cell 
configurations  if  plug-ins  are  not 
effective.  Because  it  is  capable  of  greater 
NOx  reduction  efficiency  than  plug-ins, 
it  can  meet  the  0.68  Ib/mmBtu  emission 
limit.  Third,  an  emission  limit  of  0.68 
Ib/mmBtu  is  achievable  in  that  it  can  be 
met  by  94%  of  the  cell  burner 
population  with  the  application  of  plug- 
in  or  non  plug-in  bumers  at  a  50%  NOx 
removal  efficiency.  ETS  data  for  two 
cell-burner  boilers  that  have  already 


installed  such  controls  were  at  or  below 
this  limit  94%  of  the  time  they  were 
operated.  Fourth,  as  shown  in  section 
III.E,  the  energy  impact,  i.e.  the  cost 
impact  on  electricity  consumers,  of 
using  the  available  control  technologies 
to  meet  the  recommended  emission 
limit  is  small  and  similar  in  magnitude 
to  the  energy  impact  of  using  LNBs  on 
Group  1  boilers.  Finally,  the 
recommended  emission  limit  results  in 
a  reduction  of  NOx  emissions  by 
approximately  284,000  tons  per  year 
(see  Regulatory  Impact  Analysis,  docket 
item  II-F-2)  without  increases  in  CO, 
CO2,  SO2,  or  solid  waste  and  with 
potentially  a  50%  decrease  in 
particulates.  As  discussed  in  section 
II.D,  there  are  substantial  human  health 
and  environmental  benefits  associated 
with  the  additional  NOx  reductions  and 
meeting  the  proposed  emission 
limitation  is  a  cost-effective  means  of 
achieving  such  reductions. 

2.  Cyclone  Boilers 

Performance  of  NOx  Controls.  Four 
NOx  control  technologies  that  are 
available  for  application  to  cyclone 
boilers  meet  the  cost  comparability 
requirement:  (1)  Coal  rebuming,  (2)  gas 
rebuming,  (3)  SCR,  and  (4)  SNCR.  Since 
EPA  must  base  the  emission  limitation 
on  the  "best  system  of  continuous 
emission  reduction"  per  section 
407(b)(1),  and  as  shown  in  the 
Technical  Support  Document,  the 
expected  NOx  removal  capability  of 
SNCR  is  approximately  35%,  lower  than 
the  percent  reduction  of  the  other 
technologies  available  for  cyclone 
boilers,  EPA  is  not  considering  SNCR  in  < 
establishing  the  emission  limitation  for 
cyclone  boilers. 

Table  19  shows  measurements  and 
various  estimates  of  the  percent 
reduction  and  controlled  emission  rates 
for  coal  rebuming,  gas  rebuming,  and 
SCR  on  cyclone  boilers.  EPA  also 
believes  that  combustion  control  and 
combustion  optimization  approaches 
may  also  achieve  cost-effective, 
significant  NOx  reductions.  However, 
these  control  approaches  have  not  yet 
been  thoroughly  investigated  by  the 
utility  community. 
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Table  1 9. — NOx  Reduction  Performance  for  Available  NOx  Controls 


NOx  Control  lor  cyclone  boilers 

Coal  rebuming 

SCR 

Source 

Percent  reduction 

Con- 

t.  oiled 

emission 

rate  (lb/ 

mmBtu) 

Gas  returning 

Percent  redijction 

Controlled 

emission  rate 

(Ib/mmBtu) 

Percent  reduction 

Controlled  emission 
rate  (Ib/mmBtu) 

Retrofit  Applica- 
tions: 
Nelson 
Dewey  2 
(110  MWe). 

52.4-55.4  (MCR) 

0.34-0.39  .... 

NA 

65  (target) 

(320  MWe). 
Niles  1  (108 
MWe). 

50  (long  term) 

0.58-0.67  (approx.) 

66  (long  term) 

0.344 

(33  MWe). 

DOE  

EPRI  (based  on 

retrofits). 
UARG  (based  on 
retrofits). 

40-60" „ 

50-S5  (MCR) 

NA 

NA  

NA  

80-90  

65  (MCR.  target)  

66  (taraet)  

NA 

NA 

NA 

55-65  

50-60  (MCR) 

NA 
NA 

55-€0  (MCR),  33-50 
(loads  down  to  35% 
MCR). 

40  (long  term,  >75% 
MCR),  47% 
(MCR).52-77  (short 
term,  >70%  MCR). 

NA 

EPA  believes  that  50%  NOx  reduction 
from  full-load  values  can  be  achieved  by 
coal  rebuming  and  SCR^"  controls  over 
the  long  term.  This  represents  the 
average  of  the  range  in  performance 
expected  by  DOE.  A  50%  NOx 
reduction  is  also  on  the  conservative 
end  of  the  performance  range  achieved 
over  the  long  term  at  the  only 
demonstration  project,  and  is  on  the 
lower  end  of  performance  projections  by 
utility  groups. 

Gas  rebuming  is  expected  to  reduce 
NOx  emissions  by  60%.  This  value  is 
about  the  average  of  the  range  of 
performance  at  the  two  existing  gas 
rebuming  projef:ts  and  the  overall  range 
of  DOE  and  EPRI  performance  estimates. 
The  lower  reduction  percentages 
suggested  by  UARG  reflect  boiler 
operation  at  lower  than  full  loads. 

Some  industry  commenters  have 
expressed  concems  that  applications  of 
coal  or  gas  rebuming  on  some  cyclone 
boilers  may  not  achieve  50%  or  60% 
NOx  reductions,  respectively.  EPA 
solicits  comment  from  vendors  and 


■"ThLs  range  reflects  use  of  different  coal  types, 
specincally  at  Nelson  Dewey  2,  55.4%  NOx 
reduction  at  110  MWe  using  subbituminous  coal 


utilities  on  the  performance  of  these 
NOx  control  technologies. 

Additionally,  infomiation  recently 
obtained  by  EPA  from  a  utility  that 
attempted  to  optimize  the  combustion 
process  in  cyclone  boilers,  shows  that 
reductions  in  the  order  of  10%-20%  can 
be  achieved  by  optimizing  fuel  and  air 
flows  to  cyclones.  EPA  solicits  comment 
from  vendors  and  utilities  on  the 
applicability  of  combustion 
modification  and  optimization 
techniques  that  lower  NOx  emissions 
from  cyclone  boilers. 

Achievable  Emission  Limit.  For  the 
purposes  of  applying  a  NOx  emission 
limitation  to  cyclone  boilers,  EPA  chose 
50%,  a  conservative  reduction 
percentage  considering  the  performance 
level  of  the  three  qualifying 
technologies.  Applying  the  projected 
50%  emission  reduction  to  the 
uncontrolled  emissions  of  each  boiler 
over  80  MWe  in  the  cyclone  population 
for  which  NOx  limits  are  to  be  set  under 
section  407(b)(2).  EPA  determined  how 
many  of  the  boilers  could  achieve 
various  NOx  emission  levels.  The 


and  35.8%  NUx  reduction  at  60  MWe  using 
bituminous  codl. 


following  table  shows  the  NOx  emission 
levels  achievable  by  between  89.3%  and 
1(X)%  of  the  cyclone  boiler  population. 

Table  20 


1. 

3 


o 
o 


NOx  level  (Ib/mmBtu) 

Num- 
ber of 
boilers 
meet- 
ing 
NOx 
level 

Percent 
of  boil- 
ers 
meeting 
NOx 
level 

0.98 

75 
73 
70 
68 
67 

100 

0  97  

97.3 

0  94  

93.3 

0.86 

90.7 

0  85      

89.3 

Table  20  indicates  that  93%  of  the  75 
cyclone  boilers  can  achieve  a  NOx 
controlled  emissions  rate  of  0.94  lb/ 
mmBtu. 
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Note  that  the  proposed  euussiuii  iiimt 
is  greater  than  the  controlled  emission 
rates  shown  in  Table  19.  The  boilers 
shown  in  Table  19  have  uncontrolled 
emissions  significantly  lower  than  the 
uncontrolled  emission  rates  of  some 
boilers.  Since,  as  illustrated  in  Figure  6. 
the  emission  limit  is  based  on 
approximately  95%  of  the  population 
meeting  it,  the  effect  of  the  higher 
emitting  boilers  drives  the  emission 
limit  towards  the  high  end  of  the 
controlled  emissions  distribution. 

Environmental  Impacts.  According  to 
EPA's  Regulatory  Impact  Analysis,  the 
establishment  of  0.94  Ib/mmBtu  as  the 
emission  limitation  for  cyclone  boilers 
will  result  in  additional  NOx  emissions 
reductions  of  approximately  167,000 
tons  per  year.  These  reductions  are 
achieved  with  little  or  no  increases  in 
other  air  pollutants  or  solid  waste.  In 
fact,  when  applying  gas  rebuming. 
significant  SO2  and  CO2  emission 
reductions  are  also  achieved. 

Issues  Raised.  Applicability  of 
Rebuming.  Some  concern  has  been 
expressed  regarding  the  ability  of  some 
cyclone  boilers  to  retrofit  gas  or  coal 
rebuming;  of  particular  concem  are 
smaller  boilers.  EPA  investigated 
whether  the  retrofit  of  both  coal  and  gas 
rebuming  may  be  infeasible  for  some 
small  boilers.  According  to  Babcock  & 
Wilcox,  the  only  vendor  for  both 
cyclone  boilers  and  Coal  rebuming, 
many  boilers  less  than  80  MWe  may  not 
be  able  to  effectively  retrofit  rebuming. 
Since  there  apptSars  to  be  great  concern 
regarding  the  rebuming  retrofitability  of 
small  boilers  and  since  their  combined 
NOx  emissions  (in  tons)  account  for 
only  about  10,000  tons  out  of  about  1.8 
million  tons  of  total  annual 
uncontrolled  NOx  emissions  from  units 
with  Group  2  boilers,  today's  proposal 
exempts  cyclones  less  than  80  MVVe 
from  this  miemaking. 

EPA  is  also  asked  to  exempt  large 
cyclone  boilers  due  to  uncertainties 
conceming  the  "scaling  up"  of 
rebuming  technology  from  small  to 
large  boilers.  Some  utilities  are 
concerned  that  since  large  boilers  have 
greater  fumace  volumes,  the  rebuming 
fuel  will  not  be  able  to  mix  adequately 
with  the  flue  gas  and  therefore,  the  NOx 
reduction  will  be  significantly  less  than 
the  expected  50%. 

The  feasibility  of  rebuming  on  any 
boiler  depends  on  the  following 
requirements:  (1)  The  availability  of 
adequate  residence  time  in  the  rebum 
and  bumout  zones;  (2)  the  mixing  of 
rebum  fuel  and  overfire  air;  and  (3)  the 
ability  to  achieve  penetration  of  rebum 
fuel  into  combustion  gas  across  the 
distances  associated  with  large  units. 


It  nas  Dt-'t'u  iuuwii  111  .1  Miivi'v  i'yiif 
docket  item  II-I-22,  Final  Report, 
Demonstration  of  Coal  Rebuming  for 
Cyclone  Boiler  NOx  Control,  prepared 
by  Babcock  and  Wilcox  for  the 
Department  of  Energy,  DOE/PC/89659- 
T16,  Febmary  1994,  pp.  2-7  and  2-8  ) 
that  majority  of  the  boilers  had  the 
requisite  residence  time  available  for 
coal  rebuming.  Further,  gas  rebuming 
applications  require  less  residence  times 
than  corresponding  coal  rebuming 
applications.  Thus,  in  general,  most  of 
the  cyclones  have  adequate  residence 
times  available  for  applications  of  either 
coal  or  gas  rebuming.  However,  natural 
gas  may  not  be  available  at  all  cyclone 
boiler  locations.  EPA  solicits  comment 
on  what  cyclone  boilers  do  not  have 
a<:cess  to  natural  gas. 

Combustion  gas  flow  patterns  in 
relatively  larger  boilers  are  expiected  to 
be  less  complex  than-those  found  in 
smaller  units.  Thus  general  mixing  of 
rebum  fuel  and  combustion  gas  would 
be  expe<:ted  to  be  better  in  larger  boilers. 

Penetration  of  rebum  fuel  into 
combustion  gas  does  depend  on  the 
distance  between  the  front  and  rear 
walls  of  a  boiler.  However,  with  proper 
design  of  reburn  fuel  bumers/injectors, 
the  requisite  penetration  can  be 
achieved. 

Additionally,  EPA  believes  that 
though  all  reburn  demonstrations  in  the 
U.S.  have  been  on  relatively  small 
boilers  (about  100  MWe),  a  300  MWe 
boiler  in  the  Ukraine  has  been 
successfully  retrofitted  and  operated 
with  gas  reburn  by  a  large  U.S. 
manufacturer  and  is  achieving  50%  of 
NOx  reduction  over  the  load  range. 
Since  no  retrofit  of  rebuming  to  date 
(including  this  300  MWe  boiler)  has 
shown  a  long-temi  NOx  redui:tion  lower 
than  50%  from  full-load  values  and 
NOx  emissions  from  large  cyclone 
boilers  are  clearly  not  de  minimis.  EPA 
adopts  50%  as  the  minimum  removal 
capability  of  reburning.  EPA  also  notes 
that  SCR  is  available  as  an  altemative 
NOx  control  technology  for  cyclone 
boilers. 

Applicability  of  Rebuming  at  Low 
Loads.  EPA  has  investigated  the  concem 
about  the  application  of  rebuming  at 
reduced  boiler  loads  be<:ause  this  could 
affect  slagging  and  NOx  reduction 
efficiency  in  the  cyclone. 

Utility  representatives  project  that 
rebuming  will  be  inoperable  at  low 
boiler  loads  (less  than  40%  of  full  load) 
(see  docket  item  II-F-IO).  EPA  has 
investigated  the  actual  hourly  loads  of 
22  Phase  I  cyclone  boilers  and  found 
that,  colletitively,  they  were  at  less  than 
40%  of  full  load  only  5%  of  the  time  in 
1994.  Further,  the  retrofit  of  coal 
rebuming  to  Nelson  Dewey  Unit  2 


achieved  long-term  NOx  reductions 
greater  than  50%  even  though  the 
rebuming  was  stopped  during  periods 
when  the  cyclone  was  operating  at  loads 
lower  than  40%  of  full  load. 

According  to  the  manufacturer  (see 
docket  item  11-1-90,  Babcock  &  Wilcox, 
Steam:  Its  Generation  and  Use), 
individual  cyclone  furnaces  cannot  be 
operated  below  half  load  without 
causing  freezing  of  slag.  On  smaller 
cyclone  boilers,  equipped  with  only  a 
few  cyclone  furnaces,  load  reduction  is 
achieved  by  turning  down  each  of  the 
individual  furnaces.  On  these  boilers, 
typical  minimum  operational  load,  in 
the  absence  of  rebuming,  would  be 
about  50  percent  of  the  rated  boiler 
capacity.  With  rebuming  providing  15- 
20  percent  of  total  heat  input,  the 
minimum  operational  load  for  some 
small  boilers  could  be  about  58-60 
percent  of  rated  capacity.  However,  the 
situation  is  different  for  relatively  larger 
cyclone  boilers.  Typically,  these  boilers 
are  equipped  with  many  cyclone 
fumaces.  Load  reduction  on  these 
cyclone  boilers  is  achieved  by  removing 
individual  cyclone  fumaces  from 
service.  Depending  on  the  number  of 
individual  cyclone  fumaces  taken  out  of 
service  and  the  level  of  load  reduction 
on  each  of  the  remaining  fumaces,  such 
a  boiler  could  be  operated  over  a  wide 
range  of  loads.  Hence,  based  on  the 
proposed  80  MWe  size  cut-off, 
application  of  reburning  on  cyclone 
boilers  should  not  be  restricted  by  load 
considerations.  Further,  for  those  few 
units  where  load  considerations  restrict 
use  of  rebuming.  SCR  is  available  as  a 
cost  effective  NOx  control  measure. 

It  is  worth  noting  that  gas  rebuming 
has  been  applied  successfully  at  a  small 
cyclone  boiler  (Lakeside  Unit  7,  33 
MWe).  Long  term  NOx  reduction  at  this 
unit  has  been  reported  to  be  over  65 
percent. 

Applicability  of  Combustion  Controls 
on  Cyclone  Boilers.  EPA  has  identified 
two  U.S.  manufacturers  that  have 
combustion  control  approaches  to 
controlling  NOx  from  cyclone  boilers, 
and  the  performance  and  cost  of  such 
approaches  appear  to  be  very  promising. 
Although  these  staged  combustion 
systems  appear  promising,  they  have 
not  yet  been  demonstrated.  In  addition, 
cyclones  may  be  able  to  be  "optimized" 
for  NOx  emission  reduction  without  the 
addition  of  controls.  A  major  utility  has 
done  such  work  in  the  past  achieving 
10-20%  reductions  by  changing  the  air/ 
fuel  ratios.  The  same  utility  also  intends 
to  examine  combustion  modification 
controls.  Modeling  will  be  completed 
this  year,  and  demonstration  projects 
will  be  underway  in  1996.  Combined 
with  emission  reductions  from  fuel 
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changes,  total  emission  reductions  of  20 
to  40%  from  1990  baseline  levels  are 
anticipated.  EPA  calculates  that  if 
cyclone  owners  smxessfuUy  apply 
combustion  optimization  techniques, 
more  than  50%  of  the  affected  units 
would  meet  the  0.94  Ib/mmBtu 
emission  limit  at  dramatically  reduced 
costs.  EPA  is  not  basing  its  proposed 
emission  limitation  for  cyclone  boilers 
on  romhusfion  optimization  because 
there  is  currently  inadequate 
information  to  conclude  that  it  is  an 
available  technology  under  section 
407  (b)(2)  for  cyclone  boilers. 

Cost  Comparability  of  Available 
Cyclone  Boiler  NOx  Controls.  EPA 
recognizes  that  some  industry 
commenters  believe  that  the  available 
NOx  control  technologies  for  cyclone 
boilers  are  not  comparable  in  cost,  on  a 
dollars  per  ton  of  NOx  removed  basis, 
to  low  NOx  burners  applied  to  Group  1 
boilers.  Although  EPA  is  proposing  that 
there  are  NOx  control  technologies 
available  for  cyclone  boilers  that  are 
comparable  in  cost  to  low  NOx  burners 
applied  to  Group  1  boilers,  the  Agency 
stresses  that  it  will  welcome,  and  fully 
consider  in  the  final  rule,  any  additional 
data  or  other  information  relevant  to  the 
issue  of  cost  comparability.  For  the 
same  reasons  (discussed  above)  that 
EPA  is  not  delaying  the  proposed 
revised  limitations  for  Phase  II,  Group  1 
units,  EPA  is  today  proposing  emission 
limitations  for  cyclone  and  other  Group 
2  boilers,  based  on  what  it  believes  is  a 
sufficient  record.  An  analysis  by  DOE, 
based  on  different  assumptions  and  data 
than  those  used  by  EPA  and  including 
information  which  has  not  been  verified 
by  EPA,  concludes  that  the  average  cost- 
effectiveness  of  LNB  technology  for 
Group  1  boilers  is  $260  per  ton,  and  that 
the  corresponding  cost  effectiveness  for 
SCR  applied  to  cyclone  boilers  is  $830 
per  ton  2'  (see  docket  item  II-D-62, 
Analysis  of  Proposed  Section  407(b)(2) 
NOx  Rule,  Department  of  Energy,  Staff 
Paper,  December  14,  1995.  pp.  2-12).  If 
EPA  determines  that  this  analysis  is 
appropriate  and  this  degree  of  difference 
is  deemed  to  not  be  "comparable"  for 
purposes  of  setting  a  Group  2  standard, 
and  if  coal  or  gas  rebuming  also  do  not 
meet  the  cost  comparability 
requirements,  then  no  standard  would 
be  promulgated  for  cyclone  boilers, 
unless  more  cost-effective  control 


^  Of  the  three  technologies,  SCR  allows  the  user 
to  design  for  various  levels  of  performance  ranging 
as  high  as  90%  NOx  reduction.  However,  increases 
in  performance  are  directly  proportional  to 
increases  in  cost.  For  the  purposes  of  this  rule,  and 
to  more  accurately  compare  SCR  with  coal  and  gas 
reburning,  the  NOx  reduction  performance  of  SCR 
is  set  at  50%. 


technology  is  identified  during  the 
comment  period  for  this  mle. 

EPA  is  specifically  requesting 
comment  on  the  adequacy  of  the  data  as 
to  its  accuracy  and  completeness  to  (1) 
support  an  emission  limitation  of  0.94 
Ib/mmBtu  for  cyclone  boilers  or  (2)  to 
support  not  establishing  an  emission 
limit  for  cyclone  boilers  at  this  time. 
EPA  requests  (a)  data  and  analysis  on 
the  cost  and  performance  of  Group  1 
low-NOx  burner  control  technologies 
and  (b)  cost  and  performance  data  for 
demonstrated  NOx  control  technologies 
for  cyclone  boilers  including  but  not 
limited  to  coal  rebum,  gas  reburn,  SCR, 
SNCR  or  other  NOx  control 
technologies.  EPA  also  seeks 
information  which  might  suggest  a  size 
cutoff  or  groupings  for  cyclone  boilers  to 
be  controlled  by  each  of  these 
technologies  and  analysis  supporting 
this  recommendation.  As  noted  below, 
EPA's  view  of  available  information 
indicates  that  technology  to  reduce  NOx 
emissions  from  cyclone  boilers  is 
comparable  to  the  cost  of  low  NOx 
burners  for  Group  1  boilers.  However, 
analysis  provided  by  DOE,  based  on 
different  assumptions  and  data, 
indicates  that  the  cost  of  control 
technology  for  cyclone  boilers  is  several 
times  higher  than  the  cost  of  LNB  for 
Group  1  boilers  (see  docket  item  II-D- 
62,  Analysis  of  Proposed  Section 
407(b)(2)  NOx  Rule,  Department  of 
Energy,  Staff  Paper,  December  14, 
1995.).  EPA  also  requests  comments  and 
recommendations  on  these  two 
analytical  approaches. 

Conclusions.  For  the  following 
reasons,  EPA  concludes  that  0.94  lb/ 
mmBtu  is  a  reasonable  emission 
limitation  that  meets  the  requirements 
of  section  407(b)(2).  First,  coal 
rebuming,  gas  rebuming  and  SCR 
applied  to  cyclone  boilers  are  available 
technologies  that  meet  the  cost- 
comparability  requirement.  Second,  the 
proposed  emission  limit  of  0.94  lb/ 
mmBtu  is  an  achievable  emission  level 
that  93%  of  the  cyclone  boiler 
population  will  be  able  to  meet  with  the 
application  of  coal  rebuming,  gas 
reburning,  or  SCR.  Third,  as  shown  in 
section  III.E,  the  cost  impact  on 
electricity  consumers  of  using  these 
control  technologies  to  meet 
recommended  emission  limit  is  small 
and  similar  in  magnitude  to  the  energy 
impact  of  using  LNBs  on  Group  1 
boilers.  Finally,  the  recommended 
emission  limit  results  in  a  reduction  of 
NOx  elhissions  by  approximately 
167,000  tons  per  year  with  little  or  no 
increases  in  other  air  pollutants  or  solid 
waste  disposal.  As  discussed  in  section 
II. D,  there  are  substantial  human  health 
and  environmental  benefits  associated 


with  the  additional  NOx  reductions  and 
meeting  the  proposed  emission 
limitation  is  a  cost-effective  means  of 
achieving  such  reductions. 

3.  Wet  Bottom  Boilers 

Performance.  Because  combustion 
NOx  controls  meet  the  cost- 
comparability  requirement,  the 
performance  of  these  controls  is 
assessed  to  determine  what  performance 
standards  are  achievable.  Though  SNCR 
also  meets  the  comparability  criteria,  at 
a  typical  35%  NOx  reduction  it  is  not 
the  "best  system  of  continuous  emission 
reduction"  per  section  407(b)(2) 
available  for  wet  bottom  boilers,  and  as 
such,  is  not  considered  when  setting 
emission  limits  for  wet  bottom  boilers. 

Combustion  controls  have  not  yet 
been  applied  to  wet  bottom  boilers  in 
the  U.S.  However,  a  major  utility  has 
announced  plans  to  retrofit  a  wet 
bottom  wall-fired  boiler  in  the  fall  of 
1995  with  combustion  controls, 
specifically  a  two-level  overfire  air 
(OFA)  system.  According  to  the  utility's 
engineering  estimates,  the  two-level 
OFA  system  will  achieve  an  overall 
50%  reduction  from  uncontrolled  levels 
and  will  allow  the  wet  bottom  boiler  to 
have  a  NOx  emission  rate  of  0.71 
Ib/mmBtu  (see  docket  items  II-D-30: 
J.M.  McManus,  American  Electric  Power 
Service  Corporation,  to  L.  Kertcher, 
EPA:  Acid  Rain  Division,  May  26,  1995, 
Enclosing  information  relating  to  Kyger 
Creek  Unit  5  low  NOx  System  Design; 
II-B-7:  Trip  Report:  visit  to  Kyger  Creek 
Unit  5  Low  NOx  Combustion 
Modification  Retrofit;  and  II-A-2: 
Investigation  of  Performance  and  Cost  of 
NOx  Controls  as  Applied  to  Group  2 
Boilers  at  p.  3-18  &  3-19). 

Based  on  the  above  project's  projected 
performance,  EPA  projects  that 
combustion  controls  applied  to  wet 
bottom  boilers  can  achieve  a  50% 
reduction  of  NOx  emissions  from 
uncontrolled  levels.  EPA  notes  the 
control  technology  on  which  it  is  based, 
OFA,  has  been  widely  used  in  the 
electric  utility  industry  as  a  NOx  control 
technology  for  other  types  of  boilers  for 
many  years  (57  FR  55640). 

Achievable  Emission  Limit.  Applying 
the  projected  50%  emission  reduction  to 
the  uncontrolled  NOx  emissions  of  each 
boiler  in  the  wet-bottom  burner 
population  for  which  NOx  limits  are  to 
be  set  under  section  407(b)(2),  EPA 
determined  how  many  of  the  boilers 
could  achieve  various  NOx  performance 
standards.  The  following  table  shows 
the  NOx  performance  standards 
achievable  by  between  89.7%  and  100% 
of  the  wet  bottom  boiler  population. 
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Table  21 


Num- 

ber of 

Percent 

bCMlers 

boilers 

NOx  level  (Ib/mmBtu) 

meet- 

meeting 

ing 

NOx 

NOx 

level 

level 

0  95    

38 
37 

100 

0.86 _ 

97.4 

0.84  „ 

34 

89.5 

Table  21  indicates  that  97%  of  the  39 
wet  bottom  boilers  can  achieve  a 
controlled  NOx  emission  rate  of  0.86 
Ib/mmBtu. 
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.Nutu  :njl  lilt,'  prupu.->t.'L:  cini-.^uii  !;mi! 
is  greater  than  the  contiX)lle<l  emission 
rate  expected  from  Kyger  Creek  #5  (0.71 
Ib/mmBtu).  EPA  has  calculated  the 
uncontrolled  emission  rates  of  wet 
bottom  boilers  to  be  as  high  as  1.90  lb/ 
himBtu  and  on  average  1.12  Ib/mmBtu. 
Kyger  Creek  #5  (at  1.41  Ib/mmBtu). 
though  having  uncontrolled  emissions 
above  the  mean  emission  rate  of  the  wet 
bottom  boiler  population,  is  lower  than 
the  uncontrolled  emission  rates  of  some 
boilers.  Since,  as  illustrated  in  Figure  7. 
the  emission  limit  is  based  on 
approximately  95%  of  the  population 
meeting  it,  the  effect  of  the  higher 
emitting  boilers  drives  the  emission 
limit  towards  the  high  end  of  the 
controlled  emi.ssions  distribution. 

Environmental  Impacts.  According  to 
the  EPA's  Regulatory  Impact  Analysis, 
the  establishment  of  0.86  Ib/mmBtu  as 
the  emission  limit  for  wet  bottom 
boilers  will  result  in  a  total  NOx 
emissions  reduction  of  approximately 
112.000  tons  per  year.  These  reductions 
will  be  achieved  through  the  use  of 
OFA,  a  form  of  combustion  NOx  control 
technology.  Since  LNBs  are  also  a  form 
of  combu.stion  control  technology,  EPA 
expects  the  environmental  and  solid 
waste  impacts  of  OFA  on  wet  bottom 
.boilers  to  be  similar  to  the  impacts  of 
LNBs  or  OFA  Group  1  boilers.  The 
application  of  LNBs  or  OFA  on  Group 
1  boilers  does  not  increase  levels  of  CO, 
SO2,  or  CO2  but  may  increase  the 
unbumed  carbon  (UBC)  level  in  the 
flyash.  For  boilers  that  do  experience 
increases  in  UBC  from  uncontrolled 
levels,  technologies  that  lower  UBC  to 
below  uncontrolled  levels  at  very  little 
or  no  cost  are  available  (see  section 
IV.D.l).  « 

Conclusions.  For  the  following 
reasons,  EPA  concludes  that  0.86  lb/ 
mmBtu  is  a  reasonable  emission 
limitation  that  meets  the  requirements 
of  section  407(b)(2).  First,  combustion 
NOx  controls  applied  to  wet  bottom 
boilers  are  an  available  technology  that 
meets  the  cost-comparability 
requirements.  Second,  an  emission  limit 
of  0.86  Ib/mmBtu  is  a  level  that  97.4% 
of  wet  bottom  boiler  population  should 
be  able  to  meet  with  the  application  of 
combustion  controls  at  50%  NOx 
removal  efficiency.  Third,  as  shown  in 
section  III.E,  the  cost  impact  on 
electricity  consumers  of  using  this 
control  technology  to  meet  the 
recommended  emission  limit  is  small 
and  similar  in  magnitude  to  the  energy 
impact  of  using  LNBs  on  Group  1 


::iMi.is   r  Midlly,  the  recommended 
emission  limit  results  in  a  reduction  of 
NOx  emissions  by  approximately 
112,000  tons  per  year  without 
significant  increases  in  CO,  CO^,  SO2,  or 
solid  waste  disposal.  As  dis(:u.s.sed  in 
section  II. D.  there  are  substantial  human 
health  and  environmental  benefits 
associated  with  the  additional  NOx 
reductions  and  meeting  the  proposed 
emission  limitation  is  a  cost-effective 
means  of  achieving  such  reductions. 

We  note  that  earlier  in  the  preamble 
we  requested  comment  on  whether  gas 
reburning  as  applied  to  wet  bottom 
boilers  is  comparable  in  cost  to  low  NOx 
burner  technology  and  meets  the 
requirements  of  Section  407(b)(2). 
Commenters  believing  that  gas 
reburning  meets  the  ne<:essary 
requirements  should  also  comment  on 
what  percent  reduction  is  achievable 
and  what  effeci,  if  any,  there  would  be 
on  the  emission  limit  set  for  wet  bottom 
boilers. 

4.  Vertically  Fired  Boilers 

Performance.  Because  the  combustion 
controls  applied  to  vertically  fired 
boilers  meet  the  cost  comparability 
requirements,  the  performance  of  these 
controls  is  a.ssessed  to  determine  what 
performance  standards  are  achievable. 
Table  22  shows  various  measurements 
of  the  percent  reduction  and  controlled 
emission  rates  for  combustion  controls 
on  vertically  fired  boilers  (.see  docket 
items  II-A-2  at  p.  3-18  &  3-19,  II-B-4, 
and  II-B-5). 

Table  22.— NOx  Reduction  Per- 
formance FOR  Available  NOx 
Controls 


NOx  control  for  vertically 
fired  trailers 

Source 

Combustion  controls 

Percent  re- 
duction 

Controlled 
emission  rate 

AEP  Tanner's 

Creek  1 

(152  MWe). 
Duquesne 

Light  EIrama 

Unit  1  (100 

MWe). 
Duquesne 

Light  EIrama 

Unit  2  (100 

MWe). 
Duquesne 

Light  EIrama 

Unit  3  (125 

MWe). 

40  

(estimated)  .. 

42  

>40  ; 

>40  .... 

0.57 
(estimated) 

0.45 

-0.45 

-0.46 

Based  on  the  above  NOx  reduction 
performance,  EPA  is  projecting  a  40% 
percentage  reduction  in  NOx  emissions 
using  combustion  controls  on  vertically 
fired  boilers.  Every  project  in  Table  22 
achieved  or  is  expiected  to  achieve  40% 
or  higher  NOx  reductions.  These 
projects  achieve  NOx  reductions  by 
using  two  different  combustion  air 
staging  systems:  one  that  redistributes 
the  combustion  air  within  the  burners 
and  the  second  that  accomplishes 
redistribution  through  OFA  ports.  EPA 
notes  that  this  approach  to  controlling 
NOx  has  been  used  by  many  vendors  of 
technology  and  utilities  for  many  years 
to  control  NOx  emissions  from  other 
types  of  boilers,  e.g.,  dry  bottom  wal^ 
fired  and  tangentially  fired  boilers  (57 
FR  55640). 

Achievable  Emission  Limit.  Applying 
the  projected  40%  emission  reduction  to 
the  uncontrolled  emissions  of  each 
boiler  in  the  vertically  fired  population 
for  which  NOx  limits  are  to  be  set  under 
section  407(b)(2).  EPA  determined  how 
many  of  the  boilers  could  achieve 
various  NOx  performance  standards. 
The  following  table  shows  the  NOx 
performance  standards  achievable  by 
between,84.8%  and  100%  of  the 
vertically  fired  boiler  population. 

TABLE  23 


NOx  level  (Ib/mmBtu) 


0.85 
0.80 
0.74 
0.72 


Num- 
ber  of 
boilers 
meet- 
ing 
NOx 
level 


Percent 
of  boil- 
ers 
meeting 
NOx 
level 


100 
96.6 
89.7 
82.8 


Table  23  indicates  that  97%  of  the  33 
vertically  fired  boilers  can  achieve  a 
NOx  controlled  emissions  rate  of  0.80 
Ib/mmBtu 
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Note  that  the  proposed  emission  iimit 
is  greater  than  the  controlled  emission 
rates  shown  in  Table  22.  EPA  has 
caUnilated  the  uncontrolled  emission 
rates  of  vertically  fired  boilers  to  be  as 
high  as  1.42  Ib/mmBtu  and  on  average 
1.06  Ib/mmBtu.  The  boilers  shown  in 
Table  22  have  uncontrolled  emissions 
below  the  mean  emission  rate  of  the 
vertically  fired  population  and.  thus,  are 
significantly  lower  than  the 
uncontrolled  emission  rates  of  more 
than  half  of  the  boilers.  Since  as 
illustrated  in  Figure  8,  the  emission 
limit  is  based  on  approximately  95%  of 
the  population  meeting  it.  the  effect  of 
the  higher  emitting  boilers  drives  the 
emission  limit  toward  the  high  end  of 
the  controlled  emissions  distribution. 

Environmental  Impacts.  According  to 
the  EPA's  Regulatory  Impact  Analysis, 
the  establishment  of  0.80  Ib/mmBtu  as 
the  emission  limit  for  vertically  fired 
boilers  will  result  in  a  total  NOx 
emissions  reduction  of  approximately 
57.000  tons  per  year.  These  reductions 
will  be  achieved  through  the  use  of 
combustion  NOx  control  technology. 
Since  LNBs  are  also  a  form  of 
combustion  control  technology,  EPA 
estimates  that  the  environmental  and 
solid  waste  impacts  of  combustion 
controls  on  vertically  fired  boilers  will 
be  similar  to  the  impacts  of  LNBs  or 
OFA  on  Group  1  boilers.  The 
application  of  LNBs  or  OFA  on  Group 
1  boilers  does  not  increase  levels  of  CO. 
SO2,  or  CO2  but  may  increase  the 
unbumed  carbon  (UBC)  level  in  the 
flyash.  For  boilers  that  do  experience 
iticrcococ  in  DBC  from  uncontrolled 
levels,  technologies  that  lower  UBC  to 
below  uncontrolled  levels  at  very  little 
or  no  cost  are  available. 

Conclusions.  For  the  following 
reasons,  EPA  concludes  that  0.80  lb/ 
mmBtu  is  a  reasonable  emission 
limitation  that  meets  the  requirements 
of  section  407(b)(2).  First,  combustion 
controls  applied  to  vertically  fired 
boilers  are  an  available  technology  that 
meets  the  cost-comparability 
requirement.  Second,  an  emission  limit 
of  0.80  Ib/mmBtu  is  a  level  that  97.0% 
of  vertically  fired  boiler  (rapulation 
should  be  able  to  meet  with  the 
application  of  combustion  controls  at 
40%  NOx  removal  efficiency.  Third,  the 
cost  impact  on  electricity  consumers  of 
using  this  control  technology  to  meet 
the  recommended  emission  limit  is 
small  and  similar  in  magnitude  to  the 
energy  impact  of  using  LNBs  on  Group 
1  boilers.  Finally,  the  recommended 
emission  limit  results  in  a  reduction  of 
NOx  emissions  by  approximately  57,000 
tons  per  year  without  increases  in  CO. 
C02,  SO2,  or  solid  waste  disposal.  As 
discussed  in  section  II.D.  there  are 


substantial  human  health  and 
environmental  benefits  associated  with 
the  additional  NOx  reductions  and 
meeting  the  proposed  emission 
limitation  is  a  cost-effet;tive  means  of 
achieving  such  reductions. 

5.  FBC  Boilers 

The  FBC  boilers  affe<:ted  by  the  Title 
IV  are  inherently  low  NOx  emitters. 
Table  24  shows  the  CEM-measured 
emission  rates  of  all  Title  IV-affected 
FBC  boilers. 

Table  24.— NOx  Emission  Rates 
FOR  Title  IV-affected  FBC  Boilers 


Plant  name 

Boiler  ID 

NOx  emis- 
sion rate 
(Ib/mmBtu) 

Nuda  

Stiawnee 

Black  Dog  

1 

10 

2 

82 

U1 

U2 

0.170 
0.230 
0.258 

R  M  Heskett    .     . . 

0.286 

TNPOne    

0.169 

TNPOne  

0.153 

Combustion  controls  are  inherently 
included  in  the  design  of  FBCs. 
Therefore,  there  is  no  additional  cost 
involved  with  controlling  NOx  from 
these  boilers.  EPA  determined  that 
applying  a  NOx  emission  limitation  to 
FBC  boilers  would  result  in  no 
additional  NOx  reductions  since  all 
these  boilers  are  currently  controlled. 
Observing  the  uncontrolled  emissions  of 
each  boiler  in  the  FBC  boiler  population 
for  which  NOx  limits  are  to  be  set  under 
section  407(b)(2),  EPA  determined  how 
many  of  the  boilers  could  achieve 
various  NOx  emission  levels.  The 
following  table  shows  the  NOx  emission 
levels  achievable  by  between  50%  and 
100%  of  the  FBC  boiler  population. 

Table  25 


NOx  level  (Ib/mmBtu) 

Num- 
ber of 
boilers 
meet- 
ing 
NOx 
level 

Percent 
of  boil- 
ers 
meeting 
NOx 
level 

0.29 „ 

0  26 

6 
5 

4 
3 

100 
83.3 

0  23 

66.7 

0.17 

50.0 

Table  25  indicates  that  100%  of  the  6 
FBC  boilers  can  achieve  a  NOx 
controlled  emissions  rate  of  0.29  lb/ 
mmBtu. 

Conclusions.  For  the  following 
reasons,  EPA  concludes  that  0.29  lb/ 
mmBtu  is  a  reasonable  emission 
limitation  that  meets  the  requirements 
of  section  407(b)(2).  First,  combustion 
controls  applied  to  FBC  boilers  are  an 


available  technology  that  meets  the  cost- 
comparability  requirement.  Second,  an 
emission  limit  of  0.29  Ib/mmBtu  is  a 
level  that  100%  of  FBC  boiler 
population  should  be  able  to  meet  with 
the  application  of  combustion  controls. 
Third,  while  the  recommended  limit 
will  not  result  in  any  additional  NOx 
emission  reductions  (or  in  any  increases 
in  other  pollutants  or  solid  waste),  the 
u.se  of  this  control  technology  to  meet 
the  recommended  emission  limit 
imposes  no  additional  cost  on  electricity 
consumers. 

G.  General  Issues  Raised 

The  Agency  has  received  some  public 
comment  that,  for  some  boiler  types, 
some  additional  time  should  be 
provided  for  further  demonstration  of 
NOx  control  technologies.  Some 
commenters  have  suggested  that  EPA 
extend  the  Phase  II  NOx  compliance 
date  for  certain  boiler  types  beyond 
January  1,  2000  and  encourage,  in  the 
meantime,  demonstration  projects  for 
such  boiler  types  utilizing  various 
control  technologies.  While  EPA 
believes  that  the  record  supports 
establishment  of  the  NOx  emission 
limitations,  discussed  above,  for  Group 
II  boiler  types  in  accordance  with 
section  407(b)(2)  of  the  Act,  the  Agency 
wants  to  ensure  that  the  broadest  range 
of  constructive  comment  is  elicited 
during  the  public  comment  period.  For 
this  reason,  the  Agency  requests 
comment  on,  but  does  not  propose,  an 
alternative  regulatory  approach  for 
specified  boiler  types  that  would 
incorporate  the  elements  of 
postponement  of  compliance  and 
encouragement  of  demonstration 
projects.  Commenters  should  address 
the  merits  of  the  alternative  approach 
with  regard  to  specific  Group  II  boiler 
types  and  whether  such  an  approach 
would  be  consistent  with  the  legal 
requirements  of  section  407(b)(2)  and 
environmental  goals  of  title  IV. 

Under  this  alternative  regulatory 
approach,  the  compliance  deadline  for 
the  specified  boiler  types  for  meeting 
Phase  II  NOx  emission  limitations 
would  be  postponed  for  a  short  period 
(perhaps  2  years).  Starting  on  the  new 
compliance  date,  the  applicable  NOx 
emission  limitation  for  affected  units  of 
such  boiler  types  would  be  the 
limitation  set  forth  in  today's  proposed 
rule.  However,  a  limited  number  of  such 
units  (perhaps  10  units),  encompassing 
a  range  of  annual  operating  capabilities, 
would  be  allowed  to  elect  to  comply 
early  (i.e.,  on  January  1,  2000)  with  a 
slightly  higher  NOx  emission  limitation, 
which  would  become  their  applicable 
emission  limitation  for  Phase  II. 
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Each  early-election  unit  would  have 
to  implement  either:  combustion 
controls  designed  to  achieve  a  specified 
minimum  percent  reduction  (perhaps  20 
to  30  percent)  in  the  uncontrolled  NOx 
emission  rate;  or  an  alternative  NOx 
control  technology  designed  to  achieve 
a  specified  minimum  percent  reduction 
(perhaps  40-50  percent).  The  unit  could 
be  incorporated  in  a  NOx  averaging  plan 
in  accordance  with  §  76.11  during  Phase 
II,  using  its  applicable  emission 
limitation.  If  the  unit  was  unable  to 
meet  its  applicable  emission  limitation, 
it  could  apply  for  an  AEL  in  accordance 
with  §76.10. 

EPA  has  also  received  comment 
concerning  the  desirability  of  allowing 
trading  of  NOx  emission  reductions. 
EPA  notes  that  it  has  previously 
considered  and  rejected,  as  outside  the 
statutory  scheme  of  section  407,  the 
suggestion  that  banking  of  NOx 
reductions  be  allowed  as  part  of  NOx 
averaging  plans  59  FR  13538,  13562 
(March  22, 1994).  The  Agency  seeks 
further  comment  on  the  legal  basis  and 
workability  of  a  NOx  trading  system. 
EPA  has  supported  NOx  emissions 
trading  for  several  years  through  a 
variety  of  programs  developed  by  States 
under  EPA's  Economic  Incentive 
Program.  Examples  include 
Massachusetts'  Innovative  Market 
Program  for  Air  Credit  Trading 
(IMPACT)  for  NOx,  VOC  and  CO,  and 
Texas'  Emissions  Credit  Banking  and 
Trading  Program  for  NOx  and  VOC.  In 
Los  Angeles,  NOx  emissions  trading  has 
been  underway  for  more  than  a  year 
through  the  South  Coast  Air  Quality 
Management  District's  Regional  Clean 
Air  Incentive  Market  (RECLAIM). 

Regional  emissions  trading  is 
currently  being  considered  for  the 
eastern  region  of  the  US  to  address  the 
persistent  ozone  non-attainment 
problems  of  many  eastern  States,  due  in 
part  to  the  interstate  transport  of  NOx 
emissions.  The  Ozone  Transport 
Commission  (OTC),  with  support  from 
EPA,  is  developing  a  model  NOx  trading 
mle  to  be  adopted  by  each  of  its  twelve 
member  States  and  the  District  of 
Columbia.  Under  a  program  similar  to 
the  Acid  Rain  Program  for  SO2 
emissions.  NOx  emissions  from  utility 
boilers  and  large  industrial  boilers 
would  be  reduced  significantly  during 
the  five-month  ozone  season  under  an 
emissions  cap,  but  would  allow  for 
trades  of  NOx  emission  allowances 
across  State  lines.  The  Ozone  Transport 
Assessment  Group  (OTAG),  with 
support  from  EPA,  is  considering  a 
corresponding  program  for  NOx 
emissions  from  utilities  and  large 
industrial  boilers  for  the  37  States  in  its 
region,  including  the  States  of  the 


Ozone  Transport  Region.  The  possibility 
of  including  other  sources  of  NOx 
emissions,  such  as  heavy-duty  diesel 
engines  and  car  fleets,  through  other 
types  of  emissions  credit  trading 
programs,  is  currently  being  examined. 

The  promulgation  of  EPA's  Open 
Market  Trading  Rule  will  offer  another 
option  for  States  to  consider  in 
developing  market  incentive  programs 
to  reduce  NOx  emissions.  States  will 
receive  automatic  EPA  approval 
provided  they  adopt  an  identical 
version  of  EPA's  model  rule;  variations 
on  the  model  rule  will  also  be  readily 
approved  as  long  as  its  implementation 
would  not  interfere  with  the  State's 
attainment  or  maintenance  strategies. 
Under  EPA's  Open  Market  Trading 
Rule,  sources  will  be  able  to  generate 
tradeable  Discrete  Emission  Reduction 
(DER)  credits  for  voluntarily  reducing 
their  NOx  or  other  emissions,  provided 
the  reduction  is  real  and  verifiable,  and 
which,  in  turn,  may  be  used  by  a 
purchaser  to  obtain  Hexibility  in 
complying  with  an  emissions  limitation 
requirement.  The  open  market  trading 
program  will  enable  States  to  offer  both 
stationary  and  mobile  sources  the 
opportunity  to  achieve  cost  savings  and 
emissions  reduction  fiexibility,  while 
providing  an  incentive  for  the 
development  of  new  emissions 
reduction  technologies. 
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V.  Regulatory  Requirements 

A.  Docket 

A  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  contents  of  the 
docket,  except  for  interagency  review 
materials,  will  serve  as  the  record  in 
case  of  judicial  review  (section 
307(d)(7)(A)). 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  Fed. 
Reg.  51735.  October  4,  1993),  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
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Management  and  Budget  (OMBj  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  tiudgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  Presidents 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  nile  is  a  "significant  regulatory 
action"  because  it  will  have  an  annual 
effect  on  the  economy  of  approximately 
$143  million.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Any 
written  comments  from  OMB  to  EPA 
and  any  written  EPA  response  to  those 
comments  are  included  in  the  docket. 
The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  Docket 
Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 

The  EPA  does  not  anticipate  major 
increases  in  prices,  costs,  or  other 
significant  adverse  effects  on 
competition,  investment,  productivity, 
or  innovation  or  on  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
enterprises  in  domestic  or  foreign 
markets  due  to  the  final  regulations. 

In  assessing  the  impacts  of  a 
regulation,  it  is  important  to  examine  (1) 
the  costs  to  the  regulated  community, 
(2)  the  costs  that  are  (>assed  on  to 
customers  of  the  regulated  community, 
and  (3)  the  impact  of  these  cost 
increases  on  the  financial  health  and 
competitiveness  of  both  the  regulated 
community  and  their  customers.  The 
costs  of  this  regulation  to  electric 
utilities  are  generally  very  small  relative 
to  their  annual  revenues.  (However,  the 
relative  amount  of  the  costs  will 
definitely  vary  in  individual  cases.) 
Moreover.  EPA  expects  that  most  or  all 
utility  expenses  from  meeting  NOx 
requirements  will  be  passed  along  to 
ratepayers.  When  fully  implemented  in 
the  year  2000.  consumer  electric  utility 
rates  are  expected  to  rise  by  0.07  percent 
on  average  due  to  this  rulemaking. 
Consequently,  the  regulations  are  not 
likely  to  have  an  impact  on  utility 
profits  or  competitiveness. 
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C  UnjuntietJ  Xiuiniuteif  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
{"Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  Agency  must  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  budgetary  impact 
statement  must  include:  (i) 
Identification  of  the  Federal  law  under 
which  the  rule  is  promulgated;  (ii)  a 
qualitative  and  quantitative  assessment 
of  anticipated  costs  and  benefits  of  the 
Federal  mandate  and  an  analysis  of  the 
extent  to  which  such  costs  to  State, 
local,  and  tribal  governments  may  be 
paid  with  Federal  financial  assistance; 
(iii)  if  feasible,  estimates  of  the  future 
compliance  costs  and  any 
disproportionate  budgetary  effects  of  the 
mandate;  (iv)  if  feasible,  estimates  of  the 
effeci  on  the  national  economy;  and  (v) 
a  description  of  the  Agency's  prior 
consultation  with  elected 
representatives  of  State,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 
concerns  presented.  Section  203 
requires  the  Agency  to  establish  a  plan 
for  obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

In  examining  the  impacts  of  this 
proposed  regulation,  EPA  analyzed  the 
following  three  regulatory  scenarios: 

1.  Revising  the  existing  Group  1  boiler 
emission  limits  for  application  to  Phase 
II,  Group  1  boilers  and  not  establishing 
any  emission  limits  for  Group  2  boilers 
(resulting  in  the  control  of 
approximately  212,000  tons  of  NOx  per 
year  at  an  annual  total  cost  of 
approximately  $56  million). 

2.  Revising  the  existing  Group  1  boiler 
emission  limits  for  applitation  to  Phase 
II,  Group  1  boilers  and  establishing 
emission  limits  for  Group  2  boilers 
(resulting  in  the  control  of 
approximately  831,000  tons  of  NOx  per 
year  at  an  annual  total  cost  of 
approximately  $143  million). 

3.  Revising  the  existing  Group  1  boiler 
emission  limits  for  application  to  Phase 
n.  Group  1  boilers  and  not  establishing 
any  emission  limits  for  Group  2  boilers, 
however  exempting  cyclones  less  than 
80  MWe  (resulting  in  the  control  of 
approximately  830.000  tons  of  NOx  per 
year  at  an  annual  total  cost  of 
approximately  $143  million). 

Under  se<:tion  205  of  the  Unfunded 
Mandates  Act,  EPA  must  identify  and 


consider  a  reasonable  number  oi 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule 
unless  the  Agency  explains  why  this 
ahemative  is  not  selected  or  unless  the 
selection  of  this  alternative  is 
inconsistent  with  law.  In  this  proposal, 
the  Agency  discusses  several  regulatory 
options  and  their  associated  costs.  In 
addition,  the  Agency  has  initiated  but 
not  completed  consideration  of  other 
regulatory  options  beyond  the  options 
discussed  in  the  proposal.  The  Agency  ^ 
believes  that,  among  the  options 
considered  thus  far  and  based  on  the 
current  record,  the  proposal  is  the  least 
costly,  most  effective,  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  title  IV  and  section  407 
in  particular.  As  discussed  above,  the 
Agency  is  soliciting  comment  on,  not 
only  the  regulatory  options  discussed  in 
the  profK)sal,  but  also  on  any  additional 
regulatory  options.  Commenters  should 
also  address  what  options  are  the  least 
costly  and  least  burdensome.  After 
completion  of  the  comment  period, 
during  which  the  Agency  anticipates 
receiving  comments  on  the  full  range  of 
potential  regulatory  options  and  their 
related  costs,  EPA  will  make  a  final 
determination  of  what  option  is  the  least 
costly,  most  effective,  and  least 
burdensome,  consistent  with  title  IV. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  and 
the  private  sector,  in  aggregate,  of  over 
$100  million  per  year  starting  in  2000, 
EPA  has  addressed  budgetary  impacts  in 
the  Regulatory  Impact  Analysis,  as 
summarized  below. 

The  proposed  rule  is  promulgated 
under  section  407(b)(2)  of  the  Clean  Air 
Act.  Total  expenditures  resulting  from 
the  rule  are  estimated  at:  $143  million 
per  year  starting  in  2000.  There  are  no 
federal  funds  available  to  assist  State, 
local,  and  tribal  governments  in  meeting 
these  costs.  There  are  important  benefits 
from  NOx  emission  reductions  because 
atmospheric  emissions  of  NOx  have 
adverse  impacts  on  human  health  and 
welfare  and  on  the  environment. 

The  proposed  rule  does  not  have  any 
disproportionate  budgetary  effects  on 
any  particular  region  of  the  nation,  any 
State,  local,  or  tribal  government,  or 
urban  or  rural  or  other  type  of 
community.^^  On  the  contrary,  the  rule 


"  A«  shown  in  EPA's  Unfunded  Mandates  Act 
Analysis,  as  a  result  of  this  proposal.  State  and 
municipality  owned  boilers  experience  average 


will  result  in  only  a  minimal  increase  in 
average  electricity  rates.  Moreover,  the 
rule  will  not  have  a  material  effect  on 
the  national  economy. 

In  developing  the  proposed  rule,  EPA 
provided  numerous  opportunities  for 
consultation  with  interested  parties, 
including  State,  local,  and  tribal 
governments,  at  public  conferences  and 
meetings.  EPA  evaluated  the  comments 
and  concerns  expressed,  and  the 
proposed  rule  reflects,  to  the  extent 
consistent  with  section  407  of  the  Clean 
Air  Act,  those  comments  and  concerns. 
These  procedures  will  ensure  State  and 
local  governments  an  opportunity  to 
give  meaningful  and  timely  input  and 
obtain  information,  education,  and 
advice  on  compliance.  Additionally,  the 
EPA  will  initiate  consultations  with  the 
affected  State  and  local  governments. 
The  25  State  and  municipality  owned 
utilities  will  be  provided  by  EPA  with 
a  brief  summary  of  the  proposal  and  the 
estimated  impacts. 

As  described  in  EPA's  analysis  (see 
docket  item  II-F— 4,  Unfunded  Mandates 
Reform  Act  Analysis  for  the  Nitrogen 
Oxides  Emission  Reduction  Program 
Under  the  Clean  Air  Act  Amendments 
Title  IV),  the  costs  to  some  small 
municipality  or  State  owned  utilities, 
are  higher  than  for  large  utilities,  which 
tend  to  be  privately  held.  However,  the 
analysis  indicates  that  the  cost  increase 
is  relatively  small  even  for  utilities 
owned  by  municipalities  and  States. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  at  seq.  An 
Information  Collection  Request  (ICR) 
document  will  be  prepared  by  EPA  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2136).  401  M  St.  SW., 
Washington,  DC  20460,  or  by  calling 
(202) 260-2740. 

The  annual  public  reprarting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  9 
hours  per  response.  This  estimate 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
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control  costs  of  0.110  mills/kWh  while  the  national 
average  control  costs  are  0.109  mills/kWh. 


and  requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

No  person  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  displayed  in  40 
CFR  Part  9. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  OPPE  Regulatory  Information 
Division;  U,S.  Environmental  Protection 
Agency  (2136),  401  M  St.,  SW., 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  §  601,  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  "entities." 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 

Current  Regulatory  Flexibility  Act 
guidelines  indicate  that  an  economic 
impact  should  be  considered  significant 
if  it  meets  one  of  the  following  criteria: 
(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  onto 
consumers;  (2)  compliance  costs  as  a 
percentage  of  sales  for  small  entities  are 
at  least  10  percent  more  than 
compliance  costs  as  a  percentage  of 
sales  for  large  entities;  (3)  capital  costs 
of  compliance  represent  a  "significant" 
portion  of  capital  available  to  small 
entities,  considering  internal  cash  flow 
plus  external  financial  capabilities;  or 
(4)  regulatory  requirements  are  likely  to 
result  in  closures  of  small  entities. 

Under  the  Regulatory  Flexibility  Act, 
a  small  business  is  any  "small  business 
concern"  as  identified  by  the  Small 
Business  Administration  under  section 
3  of  tlie  Small  Business  Act.  As  of 
January  1, 1991,  the  Small  Business 
Administration  had  established  the  size 
threshold  for  small  electric  services 
companies  at  4  million  megawatt  hours 
per  year.  EPA's  initial  estimates  are  that 


the  burden  on  small  utilities  under 
Phase  II  is  minimal. 

Pursuant  to  the  provisions  of  5  U.S.C. 
§  605(b),  I  hereby  certify  that  this  rule, 
if  promulgated,  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  rule  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

List  of  Subjects  in  40  CFR  Fart  76 

Environmental  protection.  Acid  rain 
program.  Air  pollution  control,  Nitrogen 
oxide.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  18. 1995. 
Carol  M.  Browner, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  76  is  amended  as 
follows: 

PART  7&-{AMEN0ED] 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651  et  seq. 

2.  Section  76.2  is  amended  by  revising 
the  definition  of  "coal-fired  utility  unit" 
and  "wet  bottom"  and  adding 
definitions  for  "combustion  controls", 
"fluidized  bed  combustor  boiler",  "non- 
plug-in  combustion  controls",  "plug-in 
combustion  controls",  and  "vertically 
fired  boiler",  to  read  as  follows: 

§76.2    Definitions. 

***** 

Coal-fired  utility  unit  means  a  utility 
unit  in  which  the  combustion  of  coal  (or 
any  coal-derived  fuel)  on  a  Btu  basis 
exceeds  50.0  percent  of  its  annual  heat 
input  during  the  following  calendar 
year:  for  Phase  I  imits,  in  calendar  year 
1990;  and,  for  Phase  II  units,  in  calendar 
year  1995  or,  for  a  Phase  II  unit  that  did 
not  combust  any  fuel  that  resulted  in  the 
generation  of  electricity  in  calendar  year 
1995,  in  any  calendar  year  during  the 
period  1990-1995.  For  the  purposes  of 
this  part,  this  definition  shall  apply 
notwithstanding  the  definition  in  §  72.2 
of  this  chapter. 
***** 

Combustion  controls  means 
technology  that  minimizes  NOx 
formation  by  staging  fuel  and 
combustion  air  flows  in  a  boiler.  This 
definition  shall  include  low  NOx 
burners,  overfire  air,  or  low  NOx 
burners  with  overfire  air. 
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Fluidized  bed  combustor  boiler  means 
a  boiler  in  which  crushed  coal,  in 
combination  with  inert  material  {e.g., 
silica,  alumina,  or  ash)  and  air,  is 
maintained  in  a  turbulent,  suspended 
state  and  is  combusted  at  relatively  low 
temperatures. 
•        •         *         *         • 

Non-plug-in  combustion  controls 
means  the  replacement,  in  a  cell  burner 
boiler,  of  the  portions  of  the  waterwalls 
containing  the  cell  burners  by  new 
portions  of  the  waterwalls  containing 
low  NOx  burners  or  low  NOx  burners 
with  overfire  air. 
«        •        •         •         • 

Plug-in  combustion  controls  means 
the  replacement,  in  a  cell  burner  boiler, 
of  existing  cell  burners  by  low  NOx 
burners  or  low  NOx  burners  with 
overfire  air. 


Vertically  fired  boiler  means  a  dry 
bottom  boiler  with  circular  burners,  or 
coal  and  air  pipes,  oriented  downward 
and  mounted  on  waterwalls  that  are 
horizontal  or  at  an  angle.  This  definition 
shall  include  dry  bottom  arch-fired 
boilers,  dry  bottom  roof-fired  boilers, 
and  dry  bottom  top-fired  boilers  and 
shall  exclude  dry  bottom  turbo-fired 
boilers. 


Wet  bottom  means  that  the  ash  is 
removed  from  the  furnace  in  a  molten 
state.  The  term  "wet  bottom  boiler" 
shall  include:  wet  bottom  wall-fired 
boilers,  including  wet  bottom  turbo- 
fired  boilers;  and  wet  bottom  boilers 
otherwise  meeting  the  definition  of 
vertically  fired  boilers,  including  wet 
bottom  arch-fiied  boilers,  wet  bottom 
roof-fired  boilers,  and  wet  bottom  top 
fired  boilers.  The  term  "wet  bottom 
boiler"  shall  exclude  cyclone  boilers 
and  tangential ly  fired  boilers. 


f76.S    [An 

3.  Section  76.5  is  amended  by 
removing  paragraph  (g). 

4.  Section  76.6  is  added  to  read  as 
follows: 

§  76.6    NOx  emission  limHattons  (or  Qroup 
2boHers. 

(a)  Beginning  January  1,  2000  or,  for 
a  unit  subject  to  section  409(b)  of  the 
Act,  the  date  on  which  the  unit  is 
required  to  meet  Acid  Rain  emission 
reduction  requirements  for  SOz  ,  the 
owner  or  operator  of  a  Group  2,  Phase 
II  coal-fired  boiler  with  a  cell  burner 


boiler,  cyclone  boiler,  a  wet  bottom 
boiler,  a  vertically  fired  boiler,  or  a 
fluidized  bed  combustor  boiler  shall  not 
discharge,  or  allow  to  be  discharged, 
emissions  of  NOx  to  the  atmosphere  in 
excess  of  the  following  limits,  except  as 
provided  in  §§76. 11  or  76.12: 

(1)  0.68  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  cell  burner 
boilers.  The  NOx  emission  control 
technology  on  which  the  emis.sion 
limitation  is  based  is  plug-in 
combustion  controls  or  non-plug-in 
combustion  controls.  Except  as 
provided  in  §  76.5(d),  the  owner  or 
operator  of  a  unit  with  a  cell  burner 
boiler  that  installs  non-plug-in 
combustion  controls  prior  to  January  1, 
2000  shall  comply  with  the  emission 
limitation  applicable  to  cell  burner 
boilers. 

(2)  0.94  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  cyclone  boilers. 
The  NOx  emission  control  technology 
on  which  the  emission  limitation  is 
based  is  coal  rebuming,  natural  gas 
rebuming,  or  selective  catalytic 
reduction. 

(3)  0.86  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  wet  bottom 
boilers.  The  NOx  emission  control 
technology  on  which  the  emission 
limitation  is  based  is  combustion 
controls. 

(4)  0.80  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  vertically  fired 
boilers.  The  NOx  emission  control 
technology  on  which  the  emission 
limitation  is  based  is  combustion 
controls. 

(5)  0.29  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  fiuidized  bed 
combustor  boilers.  The  NOx  emission 
control  technology  on  which  the 
emission  limitation  is  based  is  fluid  bed 
combustion  controls. 

(b)  The  owner  or  operator  shall 
determine  the  annual  average  NOx 
emission  rate,  in  Ib/mmBtu,  using  the 
methods  and  procedures  specified  in 
part  75  of  this  chapter. 

5.  Section  76.7  is  added  to  read  as 
follows: 

§  76.7    Revisod  NOx  emission  limitations 
for  Qroup  1,  Ptiase  li  boilers. 

(a)  Beginning  January  1,  2000,  the 
owner  or  operator  of  a  Group  1,  Phase 
II  coal-fired  utility  unit  with  a 
tangentially  fired  boiler  or  a  dry  bottom 
wall-fired  boiler  shall  not  discharge,  or 
allow  to  be  discharged,  emissions  of 
NOx  to  the  atmosphere  in  excess  of  the 


following  limits,  except  as  provided  in 
§§76.8,  76.11,  or  76.12: 

(1)  0.38  Ib/mmBtu  of  heat  input  on  an 
annual  average  basis  for  tangentially 
fired  boilers. 

(2)  0.45  lb/  mmBtu  of  heat  input  on 
an  annual  average  basis  for  dry  bottom 
wall-fired  boilers  (other  than  units 
applying  cell  burner  technology). 

(b)  The  owner  or  operator  shall 
determine  the  annual  average  NOx 
emission  rate,  in  Ib/mmBtu,  using  the 
methods  and  procedures  specified  in 
part  75  of  this  chapter. 

176.8    [Amended] 

6.  Section  76.8  is  amended  by: 
removing  from  paragraph  (a)(2)  the 
words  "any  revised  NOx  emission 
limitation  for  Group  1  boilers  that  the 
Administrator  may  issue  pursuant  to 
section  407fb)(2)  of  the  Act"  and 
adding,  in  their  place,  the  words 

"§  76.7";  removing  ft-om  paragraph  (a)(5) 
the  words  "§§  76.5(g)  and  if  revised 
emission  limitations  are  issued  for 
group  1  boilers  pursuant  to  section 
407(b)(2)  of  the  Act,";  and  removing 
from  paragraphs  (e)(3)(iii)  (A)  and  (B) 
the  words  "§  76.5(g)  and,  if  revised 
emission  limitations  are  issued  pursuant 
to  section  407fb)(2)  of  the  Act,". 

$76.10    [Amended] 

7.  Section  76.10  is  amended  by 
removing  from  paragraph  (f)(l)(iii)  the 
words  "§  76.5(gJ  or  76.6"  and  adding,  in 
their  place,  the  words  "§§  76.6  or  76.7". 

Appendix  B  [Amended] 

8.  Appendix  B  is  amended  by: 
removing  from  the  heading  of  Appendix 
B  the  words  "Group  1,  Phase  I"  and 
adding,  in  their  place,  the  words  "Group 
1":  removing  ftt)m  section  1  the  words 
"average  cost"  and  adding,  in  their 
place,  the  words  "distribution  of  costs"; 
removing  from  section  1  the  words 
"average  capital  costs  and  cost- 
effectiveness"  and  adding,  in  their 
place,  the  words  "average  capil«l  costs 
and  distribution  of  cost  effectiveness"; 
removing  from  section  1,  the 
introductory  text  of  section  2,  and 
section  2.4  the  words  "Group  1,  Phase 
I"  in  each  place  that  the  words  appear 
and  adding,  in  their  place,  the  words 
"Group  1";  and  removing  and  reserving 
section  3. 
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AQEI4CV:  National  Institutes  of  Health. 
PHS.  DHHS. 

*CT10M:  Notice  of  Actions  under  the  MIH 
guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496.  59  FR  40170.  60  FR  20726). 

summary:  This  notice  sets  forth  an 
__:.  -n  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
!^0«  FURTH6R  IHfO»W«UTK)M  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel.  Director. 
Office  of  Recombinant  DNA  Activities 
(ORDA).  Office  of  Science  Policy  and 
Technology  Transfer,  National  Institutes 
of  Health,  Suite  302.  6000  Executive 
Boulevard.  MSC  7010.  Bethesda. 
Maryland  20892-7010.  (301)  496-9838. 
SOPPt-EMEMTARV  mFOftMATIOM:  Today's 
action  is  being  promulgated  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules.  This 
proposed  action  was  published  for 
comment  in  the  Federal  Register  of 
August  18,  1994  (58  FR  44098), 
November  8.  1994  (59  FR  55796), 
February  8.  1995  (60  FR  7630).  and  May 
22, 1995  (60  FR  27207),  and  reviewed 
and  recommended  for  approval  by  the 
NIH  Recombinant  DNA  Advisory 
Committee  (RAG)  at  its  meeting  on  fune 
8-9.  1995. 

I.  Background  Information  and 
Decisions  on  Actions  Under  the  NIH 
Guidelines 

A.  Amendments  to  Sections  77,  UI,  IV,  V, 
Appendices  B.  C.  H.  and  Q  of  the  NIH 

Guidelines  fiegarding  Updating  the 
Classification  of  Microorganisms 

In  a  letter  dated  Jione  24,  1993,  Dr. 
Diane  Fleming.  President  of  the  Mid- 
Atlantic  Biological  Safety  Association 
requested  the  revision  and  updating  of 
Appendix  B.  Classification  of 
Microorganisms  on  the  Basis  of  Hazard. 
The  Mid-Atlantic  Biological  Safety 
Association  submitted  an  updated  hst  of 
the  classification  of  microorganisms  for 
the  Recombinant  DNA  Advisory 
Committee  to  review  which  included 
the  latest  taxonomy  and  agent  risk  group 
classifications  as  defined  by  the  Centers 
for  Disease  Control  and  Prevention. 

During  the  September  9-10, 1993. 
meeting,  the  Recombinant  DNA 
Advisory  Committee  recommended  by 
consensus  that  the  current  classification 


of  etiological  agents  described  in  the 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories.  3rd  edition. 
May  1993.  U.S.  Department  of  Health 
and  Human  Services,  should  be 
endorsed  by  the  Committee.  The 
Committee  retained  the  option  to  adopt 
any  modifications  to  the  Centers  for 
EMsease  Control  and  Prevention  listing. 
The  Committee  recommended  that  the 
revised  Appendix  B.  Classification  of 
Microorganisms  on  the  Basis  of  Hazard, 
submitted  by  Dr.  Fleming  should  not  be 
adopted  until  the  Committee  received 
letters  of  concurrence  from  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  NIH  Division  of 
Safety. 

In  a  telephone  call  on  October  20. 
1994,  Dr.  Fleming  stated  that  Appendix 
B,  Classification  of  Microorganisms  on 
the  Basis  of  Hazard,  would  be  reviewed 
by  exjwrts  from  the  Centers  for  Disease 
Control  and  Prevention  and  the 
American  Society  for  Microbiology.  The 
revised  Appendix  B  was  submitted  to 
the  Recombinant  DNA  Advisory 
Committee  December  1-2,  1994. 
meeting  for  review  and  discussion. 
During  the  December  1994  meeting,  the 
Committee  recommended  publishing 
the  revised  Appendix  B  in  the  Federal 
Register  for  public  comment,  with 
further  review  of  this  proposal  and 
possible  approval  during  the  March  6- 
7,  1995,  meeting. 

During  the  March  6-7,  1995  meeting, 
the  Recombinant  DNA  Advisory 
Committee  deferred  approval  of  the 
proposed  amendments  to  Appendix  B 
pending  additional  revisions  to  the 
remaining  sections  and  appendices  of 
the  NIH  Guidelines  that  are  required  to 
adequately  accommodate  the  revised 
Appendix  B  (Sections  II,  III,  IV,  V, 
Appendices  C,  H,  and  Q).  The  motion 
for  deferral  included  a  recommendation 
that  a  subcommittee  consisting  of  Dr. 
Stephen  Straus  (Chair  of  the 
Subcommittee),  ad  hoc  experts,  and 
Office  of  Recombinant  DNA  Activities 
staff  would  meet  to  develop  the  required 
modifications.  The  motion  passed  by  a 
vote  of  17  in  favor,  0  opposed,  and  no 
abstentions. 

On  May  5,  1995,  the  Appendix  B 
Subcommittee  met  to  finalize  the 
document  in  terms  of  its  listing  of 
pathogens  and  the  text  of  the  NIH 
Guidelines  related  to  Appendix  B  in 
other  sections  and  appendices  (Sections 
II.  HI,  rV,  V.  Appendices  C.  H.  and  Q). 
During  the  June  8-9, 1995  meeting,  the 
Recombinant  DNA  Advisory  Committee 
reviewed  the  document.  There  was  a 
concurrence  that  the  Risk  Group 
classification  serves  as  an  initial 
guidance  to  assign  an  appropriate 
containment  level  for  a  particular 


experiment  by  the  Institutional 
Biosafety  Committees  and  the 
investigators.  Since  the  new  Appendix 
B  is  primarily  concerned  with  human 
pathogenicity,  it  addresses  on^'  the 
human  etiologic  agents  and  omits  all 
animal  agents.  The  Committee  observed 
that  this  omission  created  a  problem 
because  some  of  the  animal  agents, 
particularly  the  group  of  viruses  known 
as  oncogenic  viruses  are  frequently  used 
as  vectors  for  gene  transfer  in  the 
laboratories  or  in  human  studies.  The 
Recombinant  DNA  Advisory  Committee 
approved  a  motion  to:  (1)  establish  a 
working  group  to  recommend 
exemption  of  additional  vector  systems 
in  Appendix  C  (exempt  host-vector 
systems),  and  (2)  accept  the  proposed 
amendments  to  Appendix  B  with  the 
provision  to  develop  a  new  Appendix 
B-V  relating  to  animal  viruses  relevant 
to  human  studies,  and  to  list  specific 
examples  of  agents  under  Appendix  B- 
I,  Risk  Group  1  (RGl)  Agents.  The 
motion  was  approved  by  a  vote  of  17  in 
favor,  0  opposed,  and  no  abstentions. 

On  June  13, 1995.  the  Office  of 
Recombinant  DNA  Activities  forwarded 
two  versions  of  the  Appendix  B-V, 
Animal  Viral  Etiologic  Agents  in 
Common  Use  to  the  Appendix  B 
Subcommittee.  Most  of  these  agents 
were  previously  listed  as  Class  2 
oncogenic  viruses  in  two  separate 
categories  of  low  and  moderate  risk 
agents  in  the  original  Appendix  B.  Since 
none  of  these  animal  etiologic  agents  are 
associated  with  disease  in  healthy 
human  adults,  one  version  of  Appendix 
B-V  listed  these  agents  as  a  single  group 
recommended  for  Biosafety  Level  1 
containment  and  another  version  listed 
them  in  a  two-tier  system  for  either 
Biosafety  Level  1  or  Biosafety  Level  2 
containment.  Subsequent  discussion 
with  the  members  of  the  Appendix  B 
Subcommittee  concluded  that  while 
there  was  no  reason  to  have  a  separate 
group  of  "moderate"  risk  agents  in  this 
list,  it  was  prudent  to  recommend 
conducting  experiments  under  a 
Biosafety  Level  2  containment  with 
several  agents  that  are  capable  of 
infecting  human  cells,  e.g.,  amphotropic 
and  xenotropic  murine  leukemia  virus. 
•    During  the  September  11-12,  1995, 
meeting,  the  Recombinant  DNA 
Advisory  Committee  reviewed  the 
updated  Appendix  B  along  with  other 
sections  and  appendices  of  the  NIH 
Guidelines  (Sections  II,  m,  IV,  V, 
Appendices  C,  H,  and  Q)  relating  to 
classification  of  microorganisms.  It  was 
observed  that  some  viruses  in  the 
moderate  risk  group  could  infect  human 
cells  but  their  replication  was  largely 
restricted  to  their  animal  hosts.  Some 
Committee  members  pointed  out  that 
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some  viruses  with  oncogenes  such  as 
SV40  have  been  treated  more  cautiously 
than  viruses  without  oncogenes; 
therefore,  a  two-tier  list  should  be  used. 
Dr.  Wivel  explained  that  listing  a  group 
of  animal  viruses  as  "moderate  risk" 
agents  introduces  an  inconsistency  into 
Appendix  B.  Some  strains  of  these 
viruses,  although  capable  of  infecting 
human  cells,  have  not  been  shown  to  be 
associated  with  any  disease  in  healthy 
human  adults.  They  fall  within  the 
definition  of  Risk  Group  1  agents,  i.e., 
agents  that  are  not  associated  with 
disease  in  healthy  adult  humans.  Two 
committee  members  inquired  why 
several  viruses  in  the  original  Appendix 
B  are  not  listed  in  the  new  version.  Dr. 
Thomas  Shih  (Executive  Secretary, 
.  Appendix  B  Subcommittee)  explained 
that  several  rarely  used  viruses  such  as 
chick  embryo  lethal  orphan  virus  are 
deleted  from  the  new  list.  The  list 
includes  commonly  used  organisms, 
and  it  is  not  intended  to  be  inclusive 
since  many  other  animal  agents  are  not 
listed.  Dr.  Walters  (Chair,  Recombinant 
DNA  Advisory  Committee)  stated  that 
the  consensus  of  the  committee  is  to 
accept  the  Hst  of  animal  viruses  in 
Appendix  B-V  as  a  reasonable 
modification  of  Appendix  B. 

The  actions  are  detailed  in  Section 
II — Summary  of  Actions.  I  accept  these 
recommendations,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 

n.  Summary  of  Actions 

A.  Amendments  to  Section  II,  Safety 
Considerations  (Previously  the  Entire 
Section  II  was  Entitled  Containment) 

Section  II  is  amended  to  read: 

Section  II.  Safety  Considerations 

Section  II-A.  Risk  Assessment 

Section  II-A-1.  Risk  Groups 

Risk  assessment  requires  the  exercise 
of  sound  judgment  by  the  investigator. 
The  investigator  must  make  an  initial 
risk  assessment  based  on  the  Risk  Group 
(RG)  of  an  agent  (see  Appendix  B, 
Classification  of  Human  Etiologic 
Agents  on  the  Basis  of  Hazard).  Agents 
are  classified  into  four  Risk  Groups 
(RGs)  according  to  their  relative 
pathogenicity  for  healthy  adult  humans 
by  the  following  criteria:  fl)  Risk  Group 
1  (RGl)  agents  are  not  associated  with 
disease  in  healthy  adult  humans.  (2) 
Risk  Group  2  {RG2)  agents  are 
associated  with  human  disease  which  is 
rarely  serious  and  for  which  preventive 
or  therapeudc  interventions  are  often 
available.  (3)  Risk  Group  3  (RG3)  agents 
are  associated  with  serious  or  lethal 
human  disease  for  vyhich  preventive  or 


therapeutic  interventions  may  be 
available.  (4)  Risk  Group  4  (RG4)  agents 
are  likely  to  cause  serious  or  lethal 
human  disease  for  which  preventive  or 
therapeutic  interventions  are  not 
usually  available. 

Section  II-A-2.  Criteria  for  Risk  Groups 

Classification  of  agents  is  based  on  the 
potential  effect  of  a  biological  agent  on 
a  healthy  human  adult  and  does  not 
account  for  instances  in  which  an 
individual  may  have  increased 
susceptibility  to  such  agents,  e.g., 
preexisting  diseases,  medications, 
compromised  immunity,  pregnancy  or 
breast  feeding  (which  may  increase 
exposure  of  infants  to  some  agents)  (see 
Appendix  B,  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard). 

Personnel  may  need  periodic  medical 
surveillance  to  ascertain  fitness  to 
perform  certain  activities;  they  may  also 
need  to  be  offered  prophylactic  vaccines 
and  boosters  (see  Section  IV-B-l-f, 
Responsibilities  of  the  Institution, 
General  Information). 

Section  II-A-3.  Comprehensive  Risk 
Assessment 

In  deciding  on  the  appropriate 
containment  for  an  experiment,  the 
initial  risk  assessment  from  Appendix 
B,  Classification  of  Human  Etiologic 
Agents  on  the  Basis  of  Hazard,  should 
be  followed  by  a  thorough  consideration 
of  the  agent  itself  and  how  it  is  to  be 
manipulated.  Factors  to  be  considered 
in  determining  the  level  of  containment 
include  agent  factors  such  as:  virulence, 
pathogenicity,  infectious  dose, 
environmental  stability,  route  of  spread, 
communicability,  operations,  quantity, 
availability  of  vaccine  or  treatment,  and 
gene  product  effects  such  as  toxicity, 
physiological  activity,  and  allergenicity. 
Any  strain  that  is  known  to  be  more 
hazardous  than  the  parent  (wild-type) 
strain  should  be  considered  for  handling 
at  a  higher  containment  level.  Certain 
attenuated  strains  or  strains  that  have 
been  demonstrated  to  have  irreversibly 
lost  known  virulence  factors  may 
qualify  for  a  reduction  of  the 
containment  level  compared  to  the  Risk 
Group  assigned  to  the  parent  strain  (see 
Section  V-B,  Footnotes  and  References 
of  Sections  I  through  IV). 

A  final  assessment  of  risk  based  on 
these  considerations  is  then  used  to  set 
the  appropriate  containment  conditions 
for  the  experiment  (see  Section  II-B. 
Containment).  The  containment  level 
required  may  be  equivalent  to  the  Risk 
Group  classification  of  the  agent  or  it 
may  be  raised  or  lowered  as  a  result  of 
the  above  considerations.  The 
Institutional  Biosafety  Committee  must 
approve  the  risk  assessment  and  the 


biosafety  containment  level  for 
recombinant  DNA  experiments 
described  in  Sections  III-A, 
Experiments  that  Require  Institutional 
Biosafety  Committee  Approval,  RAG 
Review,  and  NIH  Director  Approval 
Before  Initiation,  UI-B,  Experiments  that 
Require  NIH/ORDA  and  Institutional 
Biosafety  Committee  Approval  Before 
Initiation,  and  III-C,  Experiments  that 
Require  Institutional  Biosafety 
Committee  Approval  Before  Initiation. 

Careful  consideration  should  be  given 
to  the  types  of  manipulation  planned  for 
some  higher  Risk  Group  agents.  For 
example,  the  RG2  dengue  viruses  may 
be  cultured  under  the  Biosafety  Level 
(BL)  2  containment  (see  Section  II-B): 
however,  when  such  agents  are  used  for 
animal  inoculation  or  transmission 
studies,  a  higher  containment  level  is 
recommended.  Similarly,  RG3  agents 
such  as  Venezuelan  equine 
encephalomyelitis  and  yellow  fever 
viruses  should  be  handled  at  a  higher 
contairuTient  level  for  animal 
inoculation  and  transmission 
experiments. 

Individuals  working  with  human 
immunodeficiency  virus  (HIV),  hepatitis 
B  virus  (HBV)  or  other  bloodborne 
pathogens  should  consult  Occupational 
Exposure  to  Bloodborne  Pathogens; 
Final  Rule  (56  FR  64175-64182).  BL2 
containment  is  recommended  for 
activities  involving  all  blood- 
contaminated  clinical  specimens,  body 
fluids,  and  tissues  from  all  humans,  or 
from  HIV-  or  HBV-infected  or 
inoculated  laboratory  animals. 
Activities  such  as  the  production  of 
research-laboratory  scale  quantities  of 
HIV  or  other  bloodborne  pathogens, 
manipulating  concentrated  virus 
preparations,  or  conducting  procedures 
that  may  produce  droplets  or  aerosols, 
are  performed  in  a  BL2  facility  using  the 
additional  practices  and  containment 
equipment  recommended  for  BL3. 
Activities  involving  industrial  scale 
volumes  or  preparations  of  concentrated 
HIV  are  conducted  in  a  BL3  facility,  or 
BL3  Large  Scale  if  appropriate,  using 
BL3  practices  and  containment 
equipment. 

Exotic  plant  pathogens  and  animal 
pathogens  of  domestic  livestock  and 
poultry  are  restricted  and  may  require 
special  laboratory  design,  operation  and 
containment  features  not  addressed  in 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories  (see  Section  V- 
C,  Footnotes  and  References  of  Sections 
I  through  IV).  For  information  regarding 
the  importation,  possession,  or  use  of 
these  agents  see  Sections  V-G  and  V-H, 
Footnotes  and  References  of  Sections  I 
through  IV. 
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Section  U-B.  Containment 

Effective  biological  safety 
programs  •   •  • 
(Rest  of  Section  Q  remains  unchanged.) 

B.  Amendments  to  Section  in. 
Experiments  Covered  by  the  NIH 
Guidelines 

Section  III-C  is  amended  to  read: 

Section  W-C.  Experiments  That  Require 
Institutional  Biosafety  Committee 
Approval  Before  Initiation 

Prior  to  the  initiation  of  an 
experiment  that  falls  into  this  category, 
the  Principal  Investigator  must  submit  a 
registration  document  to  the 
Institutional  Biosafety  Committee  which 
contains  the  following  information:  (i) 
the  source(s)  of  DNA;  (ii)  the  nature  of 
the  inserted  DNA  sequences;  (iii)  the 
host(s)  and  vector(s)  to  be  used;  (iv)  an 
indication  of  what  protein  will  be 
produced  if  an  attempt  is  to  be  made  to 
obtain  expression  of  a  foreign  gene;~and 
|v)  the  containment  conditions  that  will 
be  implemented  as  specified  in  the  NIH 
Guidelines.  For  experiments  in  this 
category,  the  registration  document 
shall  be  dated,  signed  by  the  Principal 
Investigator,  and  filed  with  the 
Institutional  Biosafety  Committee.  The 
Institutional  Biosafety  Committee  shall 
review  and  approve  all  experiments  in 
this  category  prior  to  their  initiation. 
Requests  to  decrease  the  level  of 
containment  specified  for  experiments 
in  this  category  will  be  considered  by 
NIH  (see  Section  IV-C-l-b-{2Hc), 
Minor  Actions). 

Section  m-C-l.  Experiments  Using 
Risk  Group  2,  Risk  Group  3,  Risk  Group 
4,  or  Restricted  Agents  as  Host-Vector 
Systems  (see  Section  II-A,  Risk 
Assessment). 

Section  IIl-C-1-a.  Experiments 
invelving  the  introduction  of 
recombinant  DNA  into  Risk  Group  2 
agents  will  usually  be  conducted  at 
Biosafety  Level  (BL)  2  containment. 
Experiments  with  such  agents  will 
usually  be  conducted  with  whole 
animals  at  BL2  or  BL2-N  (Animals) 
containment. 

Section  III-C-1-b.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Risk  Group  3 
agents  will  usually  be  conducted  at  BL3 
containment.  Experiments  with  such 
agents  will  usually  be  conducted  with 
whole  animals  at  BL3  or  BL3-N 
containment. 

Section  III-C-l-c.  Experiments 
involving  the  introduction  of 
recombinant  DNA  into  Risk  Group  4 
agents  shall  be  conducted  at  BL4 
containment.  Experiments  with  such 
agents  will  usually  be  conducted  with 


whole  animals  at  BL4  or  BL4-N 
containment. 

Section  Ul-C-l-d.  Containment 
conditions  for  experiments  involving 
the  introduction  of  recombinant  DNA 
into  restricted  agents  shall  be  set  on  a 
case-by-case  basis  following  NIH/ORDA 
review.  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 
with  plant  or  animal  pathogens  (see 
Section  V-G  and  V-L,  Footnotes  and 
References  of  Sections  I  through  IV). 
Experiments  with  such  agents  shall  be 
conducted  with  whole  animals  at  BL4  or 
BL4-N^  containment. 

Section  III-C-2.  Experiments  in 
which  DNA  From  Risk  Group  2,  Risk 
Group  3,  Risk  Group  4,  or  Restricted 
Agents  (see  Section  V-A,  Footnotes  and 
References  of  Sections  I  through  IV)  is 
Cloned  into  Nonpathogenic  Prokaryotic 
or  Lower  Eukaryotic  Host- Vector 
Systems. 

Section  ni-C-2-a.  Experiments  in 
which  DNA  from  Risk  Group  2  or  Risk 
Group  3  agents  (see  Section  II-A,  Risk 
Assessment)  is  transferred  into 
nonpathogenic  prokaryotes  or  lower 
eukaryotes  may  be  performed  under  BL2 
containment.  Experiments  in  which 
DNA  from  Risk  Group  4  agents  is 
transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  may  be 
performed  under  BL2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agent's  genome  is  present  in  a  given 
recombinant.  In  the  absence  of  such  a 
demonstration.  BL4  containment  shall 
be  used.  The  Institutional  Biosafety 
Committee  may  approve  the  specific 
lowering  of  containment  for  particular 
experiments  to  BLl.  Many  exjjeriments 
in  this  category  are  exempt  from  the 
NIH  Guidelines  (see  Section  III-E, 
Exempt  Experiments).  Experiments 
involving  the  formation  of  recombinant 
DNA  for  certain  genes  coding  for 
molecules  toxic  for  vertebrates  require 
NIH/ORDA  approval  (see  Section  III-B- 
1,  Experiments  Involving  the  Cloning  of 
Toxin  Molecules  With  LD50  of  Less  than 
100  Nanograms  Per  Kilogram  Body 
Weight)  or  shall  be  conducted  under 
NIH  specified  conditions  as  described  in 
Appendix  F,  Containment  Conditions 
for  Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Molecules  Toxic  for 
Vertebrates. 

Section  III-C-2-b.  Containment 
conditions  for  experiments  in  which 
DNA  from  restricted  agents  is 
transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  shall  be 
determined  by  NIH/ORDA  following  a 
case-by-case  review  (see  Section  V-L, 
Footnotes  and  References  of  Sections  I 
through  fV).  A  U.S.  Department  of 
Agriculture  permit  is  required  for  work 


with  plant  or  animal  pathogens  (see 
Section  V-G,  Footnotes  and  References 
of  Sections  I  through  IV). 

Section  III-C-3.  Experiments 
Involving  the  Use  of  Infectious  DNA  or 
RNA  Viruses  or  Defective  DNA  or  RNA 
Viruses  in  the  Presence  of  Helper  Virus 
in  Tissue  Culture  Systems. 

Caution:  Special  care  should  be  used 
in  the  evaluation  of  containment  levels 
for  experiments  which  are  likely  to 
either  enhance  the  pathogenicity  (e.g., 
insertion  of  a  host  oncogene)  or  to 
extend  the  host  range  (e.g.,  introduction 
of  novel  control  elements)  of  viral 
vectors  under  conditions  that  permit  a 
productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
increasing  physical  containment  by  at 
least  one  level. 

Note:  Recombinant  DNA  or  RNA 
molecules  derived  therefrom,  which 
contain  less  than  two-thirds  of  the 
genome  of  any  eukaryotic  virus  (all 
viruses  from  a  single  Family)  (See 
Section  V-J,  Footnotes  and  References 
of  Sections  1  through  IV)  being 
considered  identical  (see  Section  V— K, 
Footnotes  and  References  of  Sections  I 
through  IV),  are  considered  defective 
and  may  be  used  in  the  absence  of 
helper  virus  under  the  conditions 
specified  in  Section  III-D-1, 
Experiments  Involving  the  Formation  of 
Recombinant  DNA  Molecules 
Containing  No  More  than  Two-Thirds  of 
the  Genome  of  any  Eukaryotic  Virus. 

Section  ni-C-3-a.  Experiments 
involving  the  use  of  infectious  or 
defective  Risk  Group  2  viruses  (see 
Section  V-A,  Footnotes  and  References 
of  Sections  I  through  IV,  and  Appendix 
B-II,  Risk  Group  2  Agents)  in  the 
presence  of  helper  virus  may  be 
conducted  at  BL2. 

Section  III-C-3-b.  Experiments 
involving  the  use  of  infectious  or 
defective  Risk  Group  3  viruses  (see 
Section  V-A,  Footnotes  and  References 
of  Sections  I  through  IV,  and  Appendix 
B-IU-D.  Risk  Group  3  (RG3)— Viruses 
and  Prions)  in  the  presence  of  helper 
virus  may  be  conducted  at  BL3. 

Section  III-C-3-c.  Experiments 
involving  the  use  of  infectious  or 
defective  Risk  Group  4  viruses  (see 
Section  V-A,  Footnotes  and  References 
of  Sections  I  through  IV.  and  Appendix 
B-IV-D.  Risk  Group  4  {RG4)— Viral 
Agents)  in  the  presence  of  helper  virus 
may  be  conducted  at  BL4. 

Section  III-C-3-d.  Experiments 
involving  the  use  of  infectious  or 
defective  restricted  poxviruses  (see 
Section  V-A  and  V-L,  Footnotes  and 
References  of  Sections  I  through  IV)  in 
the  presence  of  helper  virus  shall  be 
determined  on  a  case-by-case  basis 
following  NIH/ORDA  review.  A  U.S. 
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Department  of  Agriculture  permit  is 
required  for  work  with  plant  or  animal 
pathogens  (see  Section  V-G,  Footnotes 
and  References  of  Sections  I  through 
IV). 

Section  III-C-3-e.  Experiments 
involving  the  use  of  infectious  or 
defective  viruses  in  the  presence  of 
helper  virus  which  are  not  covered  in 
Sections  III-E-3-a  through  III-C-3-d 
may  be  conducted  at  ELl. 

Section  III-C— 4.  Experiments 
Involving  Whole  Animals. 

This  section  covers  experiments 
involving  whole  animals  in  which  the 
animal's  genome  has  been  altered  by 
stable  introduction  of  recombinant 
DNA,  or  DNA  derived  therefrom,  into 
the  germ-like  (transgenic  animals)  and 
experiments  involving  viable 
recombinant  DNA-modified 
microorganisms  tested  on  whole 
animals.  For  the  latter,  other  than 
viruses  which  are  only  vertically 
transmitted,  the  experiments  may  not  be 
conducted  at  BLl-N  containment.  A 
minimum  containment  of  BL2  or  BL2- 
N  is  required. 

Caution — Special  care  should  be  used 
in  the  evaluation  of  containment 
conditions  for  some  experiments  with 
transgenic  animals.  For  example,  such 
experiments  might  lead  to  the  creation 
of  novel  mechanisms  or  increased 
transmission  of  a  recombinant  pathogen 
or  production  of  undesirable  traits  in 
the  host  animal.  In  such  cases,  serious 
consideration  should  be  given  to 
increasing  the  containment  conditions. 

Section  III-C-4-a.  Recombinant  DNA, 
or  DNA  or  RNA  molecules  derived 
therefrom,  from  any  source  except  for 
greater  than  two-thirds  of  eukaryotic 
viral  genome  may  be  transferred  to  any 
nonhuman  vertebrate  or  any 
invertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  BLl  or  BLl- 
N  and  appropriate  to  the  organism 
under  study  (see  Section  V-B.  Footnotes 
and  References  of  Sections  I  through 
IV).  Animals  that  contain  sequences 
from  viral  vectors,  which  do  not  lead  to 
transmissible  infection  either  directly  or 
indirectly  as  a  resuh  of 
complementation  or  recombination  in 
animals,  may  be  propagated  under 
conditions  of  physical  containment 
comparable  to  BLl  or  BLl-N  and 
appropriate  to  the  organism  under 
study.  Experiments  involving  the 
introduction  of  other  sequences  from 
eukaryotic  viral  genomes  into  animals 
are  covered  under  Section  III-C-4-b, 
Experiments  Involving  Whole  Animals. 
For  experiments  involving  recombinant 
DNA-modified  Risk  Groups,  2,  3,  4,  or 
restricted  organisms,  see  Sections  V-A, 
V-G,  and  V-L,  Footnotes  and 


References  of  Sections  I  through  IV.  It  is 
important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
genome  being  utilized  does  not  lead  to 
productive  infections.  A  U.S. 
Department  of  Agriculture  permit  is 
required  for  work  with  plant  or  animal 
pathogens  (see  Section  V-G,  Footnotes 
and  References  of  Sections  I  through 
IV). 

Section  III-C-4-b.  For  experiments 
involving  recombinant  DNA,  or  DNA  or 
RNA  derived  therefrom,  involving 
whole  animals,  including  transgenic 
animals,  and  not  covered  by  Sections 
III-C-1 ,  Experiments  Using  Risk  Group 
2,  Risk  Group  3,  Risk  Group  4,  or 
Restricted  Agents  as  Host- Vector 
Systems,  or  ni-C-4-a,  Experiments 
Involving  Whole  Animals,  the 
appropriate  containment  shall  be 
determined  by  the  Institutional 
Biosafety  Committee. 
[The  rest  of  the  Section  III-C  remains 
unchanged.) 

C.  Amendments  to  Section  IV,  Roles  and 
Besponsibilities 

Section  IV-C-l-b-{2)-{e)  is  amended 
to  read: 

Section  IV-C-l-b-(2)-(e).  Setting 
containment  under  Sections  Ill-C-l-d, 
Experiments  Using  Risk  Group  2,  Risk 
Group  3,  Risk  Group  4,  or  Restricted 
Agents  as  Host- Vector  Systems,  and  III- 
C-2-b.  Experiments  in  which  DNA  from 
Risk  Group  2,  Risk  Group  3,  Risk  Group 
4,  or  Restricted  Agents  is  Cloned  into 
Nonpathogenic  Prokaryotic  or  Lower 
Eukaryotic  Host-Vector  Systems; 
[The  rest  of  the  Section  IV-C-l-b-(2) 
remains  unchanged.) 

D.  Amendments  to  Section  V,  Footnotes 
nnd  References  of  Sections  I  Through  FV 

Section  V  is  amended  to  read: 

Section  V.  Footnotes  and  References  of 
Sections  I  through  IV 

Section  V-A.  The  NIH  Director,  with 
advice  of  the  RAC,  may  revise  the 
classification  for  the  purposes  of  the 
NIH  Guidelines  (see  Section  IV-C-l-'>- 
(2)-{e),  Minor  Adions).  The  revised  If  t 
of  organisms  in  each  risk  group  is 
reprinted  in  Appendix  B,  Classificaa  -n 
of  Human  Etiologic  Agents  on  the  Ba^i-- 
of  Hazard. 

Section  V-B.  Section  in.  Experiments 
Covered  by  the  NIH  Guidelines, 
describes  a  number  of  places  where 
judgments  are  to  be  made.  In  all  these 
cases,  the  Principal  Investigator  shall 
make  the  judgment  on  these  matters  as 
part  of  his/her  responsibility  to  "make 
the  initial  determination  of  the  required 
levels  of  physical  and  biological 
containment  in  accordance  with  the 
NIH  Guidelines"  (see  Section  IV-B— 4- 


c-{l).  Principal  Investigator).  For  cases 
falling  under  Sections  III-A  through  III- 
D.  Experiments  Covered  by  the  NIH 
Guidelines,  this  judgment  is  to  be 
reviewed  and  approved  by  the 
Institutional  Biosafety  Committee  as 
part  of  its  responsibility  to  make  an 
"independent  assessment  of  the 
containment  levels  required  by  the  NIH 
Guidelines  for  the  proposed  research" 
(see  SedUon  IV-B-2-t>-{l),  Institutional 
Biosafety  Committee).  The  Institutional 
Biosafety  Committee  may  refer  specific 
cases  to  NIH/ORDA  as  part  of  NIH/ 
ORDA's  functions  to  "provide  advice  to 
all  within  and  outside  NIH"  (see  Section 
IV-C-3,  Office  of  Recombinant  DNA 
Activities).  NIH/ORDA  may  request 
advice  from  the  RAC  as  part  of  the 
RAC's  responsibility  for  "interpreting 
the  NIH  Guidelines  for  experiments  to 
which  the  NIH  Guidelines  do  not 
specifically  assign  containment  levels" 
(see  Section  IV-C-l-b-{2)-(f),  Minor 
Actions). 

Section  V-C.  U.S.  Department  of 
Health  and  Human  Services,  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention  and  the  National 
Institutes  of  Health.  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories,  3rd  edition,  1993.  Copies 
are  available  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402  (stock 
#017-040-00523-7).  Phone  (202)-512- 
2356. 

Section  V-D.  Classification  of 
Etiologic  Agents  on  the  Basis  of  Hazard, 
4th  Edition,  July  1974,  U.S.  Department 
of  Health,  Education,  and  Welfare. 
Public  Health  Service.  Centers  for 
Disease  Control,  Office  of  Biosafety, 
Atlanta,  Georgia  30333. 

Section  V-E.  Benenson,  Abram  S.  ed.. 
Control  of  Communicable  Diseases  in 
Man,  15th  edition.  1990.  American 
Public  Health  Association,  Washington. 
DC. 

Section  V-F.  World  Heahh 
Organization  Laboratory  Biosafety 
Manual,  2nd  edition.  1993.  WHO 
Albany,  NY.  Copies  are  available  from; 
WHO  Publication  Centre,  USA,  (Q  Corp) 
49  Sheridan  Avenue,  Albany,  New  York 
12210;  Phone:  (518)-436-9686  (Order 
#1152213). 

Section  V-G.  A  U.S.  Department  of 
Agriculture  permit,  required  for  import 
and  interstate  transport  of  plant  and 
animal  pathogens,  may  be  obtained  from 
the  U.S.  Department  of  Agriculture, 
ATTN:  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  Veterinary 
Services,  National  Center  for  Import- 
Export,  Products  Program,  4700  River 
Road,  Unit  40,  Riverdale,  MD  20737. 
Phone:  (301)-734-8499;  Fax:  (301)-734- 
8226. 
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Section  V-H.  American  Type  Culture 
Collection  Catalogues  of  plant  viruses, 
animal  viruses,  cells,  bacteria,  fungi,  etc. 
are  available  from  American  Type 
Culture  Collection,  12301  Farklawn 
Drive,  Rockville.  Mainland  20852-1776. 
Phone:  (800)-638-6597;  Fax:  (301)-231- 
5826. 

Section  V-I.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  1991.  Occupational 
Exposure  to  Bloodbome  Pathogens, 
Final  Rule  (56  FR  64175-64182). 

Section  V-J.  As  classified  in  the  6th 
Report  on  the  International  Committee 
on  Taxonomy  of  Viruses:  Classification 
and  Nomenclature  of  Viruses,  F.A. 
Murphy  et  al..  Archives  of  Virology/ 
Supplement  7  0.  1995,  Springer- Verlag, 
New  York.  New  York. 

Section  V-K.  i.e..  the  total  of  all 
genomes  within  a  family  shall  not 
exceed  two-thirds  of  the  genome. 

Section  V-L  Organisms  including 
alastrim,  smallpox  (variola)  and 
whitepox  may  not  be  studied  in  the 
United  States  except  at  specified 
facilities.  All  activities,  including 
storage  of  variola  and  whitepox,  are 
restricted  to  the  single  national  facility 
(World  Health  Organization 
Collaborating  Center  for  Smallpox 
Research.  Centers  for  Disease  Control 
and  F*revention,  Atlanta,  Georgia). 

Section  V-M.  In  accordance  with 
accepted  scientific  and  regulatory 
practices  of  the  discipline  of  plant 
pathology,  an  exotic  plant  pathogen 
(e.g..  virus,  bacteria,  or  fungus)  is  one 
that  is  unknown  to  occur  within  the 
U.S.  (see  Section  V-G,  Footnotes  and 
References  of  Sections  I  tju-ough  FV). 
Determination  of  whether  a  pathogen 
has  a  potential  for  serious  detrimental 
impact  on  managed  (agricultural,  forest, 
grassland)  or  natural  ecosystems  should 
be  made  by  the  Principal  Investigator 
and  the  Institutional  Biosafety 
Committee,  in  consultation  with 
scientists  knowledgeable  of  plant 
diseases,  crops,  and  ecosystems  in  the 
geographic  area  of  the  research. 

E.  Amendments  to  Appendix  B. 
Classification  of  Human  Etiologic 
Agents  on  the  Basis  of  Hazard 

Appendix  B  is  amended  to  read: 

Appendix  B.  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard 

Appendix  B  includes  those  biological 
agents  known  to  infect  humans,  as  well 
as  selected  animal  agents,  that  may  pose 
theoretical  risks  if  inoculated  into 
humans.  Included  in  the  lists  are 
species  known  to  be  pathogenic, 
mutated,  or  recombined;  non- 
pathogenic species  and  strains  are  not 


considered.  Non-mfectious  life  cycle 
stages  of  parasites  are  excluded. 

Tnis  apf)endix  reflects  the  current 
state  of  knowledge  and  should  be 
considered  a  resource  document.  The 
more  commonly  encountered  agents  are 
included;  however,  this  appendix  is  not 
meant  to  be  all  inclusive.  Information 
on  agent  risk  assessment  may  be  found 
in  the  Agent  Summary  Statements  of  the 
Centers  for  Disease  Control  and 
Prevention/National  Institutes  of  Health 
publications,  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories  (see  Sections  V-C,  V-D,  V- 
E,  and  V-F,  Footnotes  and  References  of 
Sections  I  through  IV).  Further  guidance 
on  agents  not  listed  in  Appendix  B  may 
be  obtained  through:  Centers  for  Disease 
Control  and  Prevention.  Biosafety 
Branch,  Atlanta.  Georgia  30333.  Phone: 
(404)-639-3883.  Fax:  (404)-639-2294; 
National  Institutes  of  Health,  Division  of 
Safety.  Bethesda.  Maryland  20892, 
Phone:  (301)-496-1357;  National 
Animal  Disease  Center,  U.S.  Department 
of  Agriculture,  Ames,  Iowa  50010, 
Phone:  (515)-862-8258. 

A  special  committee  of  the  American 
Society  for  Microbiology  will  conduct 
an  annual  review  of  this  appendix  and 
its  recommendation  for  changes  will  be 
presented  to  the  Recombinant  DNA 
Advisory  Committee  as  proposed 
amendments  to  the  NIH  Guidelines. 

Appendix  B — Table  1  —Basis  for  the 

Qassification  of  Biohazardous  Agents  by 

Risk  Group  (RG) 

Risk  Group  1       Agents  that  are  not  associ- 
(RGl).  ated  with  disease  in 

healthy  adult  humans. 

Risk  Group  2       Agents  that  are  associated 
(RG2).  with  human  disease 

which  is  rarely  serious 
and  for  which  preventive 
or  therapeutic  interven- 
tions are  often  available. 

Risk  Group  3       Agents  that  are  associated 
(RG3).  with  serious  or  lethal  dis- 

ease for  which  preventive 
-         or  therapeutic  interven- 
tions may  be  available 
(high  individual  risk  but 
low  community  risk). 

Risk  Group  4      Agents  that  are  likely  to 
lRG4).  cause  serious  or  lethal 

human  disease  for  which 
preventive  or  therapeutic 
interventions  are  not  usu- 
ally available  (high  indi- 
vidual risk  and  high  com- 
munity risk). 

Appendix  B-I.  Risk  Group  1  (RGl) 
Agents 

RGl  agents  are  not  associated  with 
disease  in  healthy  aduh  humans. 
Examples  of  RGl  agents  include 
asporogenic  Bacillus  subtilis  or  Bacillus 
licheniformis  (see  Appendix  C-FV-A, 


Bacillus  subtjiis  or  Bacillus 
licheniformis  Host-Vector  Systems. 
Exceptions),  Eschenrichia  co//-Kl2  (see 
Appendix  C-II-A,  Escherichia  coli  K-12 
Host-Vector  Systems,  Exceptions),  and 
adeno-associated  virus  types  1-4. 

Those  agents  not  listed  in  Risk  Groups 
(RGs)  2,  3  and  4  are  not  automatically 
or  implicitly  classified  in  RGl;  a  risk 
assessment  must  be  conducted  based  on 
the  known  and  potential  properties  of 
the  agents  and  their  relationship  to 
agents  that  are  listed. 

Appendix  B-II.  Risk  Group  2  (RG2) 
Agents 

RG2  agents  £ire  associated  with  human 
disease  which  is  rarely  serious  and  for 
which  preventive  or  therapeutic 
interventions  are  often  available. 

Appendix  B-II-A.  Risk  Group  2  (RG2)— 
Bacterial  Agents  Including  Chlamydia 

— Acinetobacter  baumannii  (formerly 

Acinetobacter  calcoaceticus) 
— Actinobacillus 
— Actinomyces  pyogenes  (formerly 

Corynebacterium  pyogenes) 
— Aeromonas  hydrophila 
— Amycolata  autotrophica 
— Archanobacterium  haemolyticum 

(formerly  Corynebacterium 

haemolyticum) 
— Arizona  hinshawii — all  serotypes 
— Bacillus  anthracis 
— Bartonella  henselae.  B.  quintana.  B. 

vinsonii 
—Bordetella  including  B.  pertussis 
— Bonrelia  recurrentis.  B.  burgdorferi 
— Burkholderia  (formerly  Pseudomonas 

species)  except  those  listed  in 

Appendix  B-III-A  (RG3)) 
— Campylobacter  coli,  C.  fetus.  C.  jejuni 
— Chlamydia  psittaci,  C.  trachomatis^  C. 

pneumoniae 
— Clostridium  botulinum.  CI.  chauvoei, 

CI.  haemolyticum,  CI.  histolyticum, 

CI.  novyi.  CI.  septicum,  CI.  tetani 
— Corynebacterium  diphtheriae,  C. 

pseudotuberculosis,  C.  renale 
— Dermatophilus  congolensis 
— Edwardsiella  tarda 
— Erysipelothrix  rhusiopathiae 
— Escherichia  coli — all 

enteropathogenic.  enterotoxigenic. 

enteroinvasive  and  strains  bearing  Kl 

antigen,  including  E.  coli  0157:H7 
— Haemophilus  ducreyi,  H.  influenzae 
— Helicobacter  pylori 
— Klebsiella — all  si>ecies  except  K. 

oxytoca  (RGl) 
— Legionella  including  L.  pneumophila 
— Leptospira  interrogans — all  serotypes 
— Listeria 
— Moraxella 
— Mycobacterium  (except  those  listed  in 

Appendix  B-III-A  (RG3))  including 

M.  avium  complex,  M.  asiaticum,  M. 

bovis  BCG  vaccine  strain,  M.  chelonei, 


M.  fortuitum,  M.  kansasii,  M.  leprae, 

M.  malmoense,  M.  marinum.  M. 

paratuberculosis,  M.  scrofulaceum,  M. 

simiae,  M.  szulgai,  M.  ulcerans,  M. 

xenopi 
— Mycoplasma,  except  M.  mycoides  and 

M.  agalactiae  which  are  restricted 

animal  pathogens 
— Neisseria  gonorrhoea,  N.  meningitidis 
— Nocardia  asteroides.  N.  brasiliensis, 

N.  otitidiscaviarum.  N.  transvalensis 
— Rhodococcus  equi 
— Salmonella  including  S.  arizonae,  S. 

cholerasuis.  S.  enteritidis.  S. 

gallinarum-pullomm,  S.  meleagridis, 

S.  paratyphi,  A,  B,  C.  S.  typhi,  S. 

typhimurium 
— Shigella  including  S.  boydii,  S. 

dysenteriae,  type  1,  S.  flexneri,  S. 

sonnei 
— Sphaerophorus  necrophorus 
— Staphylococcus  aureus 
— Streptobacillus  moniliformis 
— Streptococcus  including  S. 

pneumoniae,  S.  pyogenes 
— Treponema  pallidum,  T.  carateum 
— Vibrio  cholerae,  V.  parahemolyticus, 

V.  vulnificus 
— Yersinia  enterocaJitica 

Appendix  B-II-B.  Risk  Group  2  (RG2)— 
Fungal  Agents 

— Blastomyces  dematitidis 
— Cladosporium  bantianum,  C. 

(xylohypha)  trichoides 
— Cryptococcus  neofomans 
— Dactylaria  galopava  (Ochroconis 

gallopavumj 
— Epidermophyton 
— Exophiala  (Wangiella)  dermatitidis 
— Fonsecaea  pedrosoi 
— Microsponim 

— Paracoccidioides  braziliensis 
— Penicillium  marneffei 
— Sporothrix  schenckii 
— Trichophyton 

Appendix  B-II-C.  Risk  Group  2  (RG2)— 
Parasitic  Agents 

— Ancylostoma  human  hookworms 

including  A.  duodenale,  A. 

ceylanicum 
— Ascaris  including  Ascaris 

lumbricoides  suum 
— Babesia  including  B.  divergens,  B. 

microti 
— Brugia  filaria  worms  including  B. 

malayi,  B.  timori 
— Coccidia 

— Cryptosporidium  including  C.  parvum 
— Cysticercus  cellulosae  (hydatid  cyst, 

larva  of  T.  solium) 
— Echinococcus  including  E.  granulosis, 

E.  multilocularis,  E.  vogeli 
— Entamoeba  histolytica 
— Enterobius 
— Fasciola  including  F.  gigantica,  F. 

hepatica 
— Giardia  including  G.  lamblia 


— Heterophyes 

— Hymenolepis  including  H.  diminuta, 

H.  nana 
— Isospora 
— Leishmania  including  L.  braziliensis, 

L  donovani,  L.  ethiopia,  L  major,  L. 

mexicana,  L  peruvania,  L.  tropica 
— Loa  loa  filaria  worms 
— Microsporidium 
— Naegleria  fowleri 
— Necator  human  hookworms  including 

N.  americanus 
— Onchoerca  filaria  worms  including, 

O.  volvulus 
— Plasmodium  including  simian 

species,  P.  cynomologi,  P.  falciparum, 

P.  malariae,  P.  ovale,  P.  vivax 
— Sarcocystis  including  S.  sui  hominis 
— Schistosoma  including  S. 

haematobium,  S.  intercalatum,  S. 

japonicum.  S.  mansoni,  S.  mekongi 
— Strongyloides  including  S.  stercoralis 
— Taenia  solium 
— Toxocara  including  T.  canis 
— Toxoplasma  including  T.  gondii 
— Trichinella  spiralis 
— Trypanosoma  including  T.  brucei 

brucei,  T.  brucie  gambiense,  T.  brucei 

rhodesiense,  T.  cruzi 
— Wuchereria  bancrofti  filaria  worms 

Appendix  B-II-D.  Risk  Group  2  (RG2)— 

Viruses 

Adenoviruses,  Human — All  Types 

Alphaviruses  (Togaviruses) — Group  A 
Arixjviruses 

— Eastern  equine  encephalomyelitis 

virus 
— Venezuelan  equine  encephalomyelitis 

vaccine  strain  TC-83 
— Western  equine  encephalomyelitis 

virus 

Arenaviruses 

— Lymphocytic  choriomeningitis  virus 

(non-neurotropic  strains) 
— Tacaribe  virus  complex 
— Other  viruses  as  listed  in  the  reference 

source  (see  Section  V-C,  Footnotes 

and  References  of  Sections  I  through 

IV) 

Bunyaviruses 

— Bunyamwera  virus 

— Rift  Valley  fever  virus  vaccine  strain 

MP-12 
— Other  viruses  as  listed  in  the  reference 

source  (see  Section  V-C,  Footnotes 

and  References  of  Sections  I  through 

IV) 

Calciviruses 

Coronaviruses 

Flaviviruses  (Togaviruses) — Group  B 
Arboviruses 

— Dengue  virus  serotypes  1.  2,  3,  and  4 
— Yellow  fever  virus  vaccine  strain  17D 


— Other  viruses  as  listed  in  the  reference 
source  (see  Section  V-C,  Footnotes 
and  References  of  Sections  I  through 
IV) 

Hepatitis  A.  B,  C,  D,  and  E  Viruses 

— Herpesviruses — except  Herpesvirus 
simiae  (Monkey  B  virus)  (see 
Appendix  B-IV-D,  Risk  Group  4 
(RG4)— Viral  Agents) 

— Cytomegalovirus 

— ^Epstein  Barr  virus 

— Herpes  simplex  types  1  and  2 

— Herpes  zoster 

— Human  herpesvirus  types  6  and  7 

Orthomyxoviruses 

— Influenza  viruses  types  A,  B,  and  C 
— Other  tick-borne  ortnomyxoviruses  as 
listed  in  the  reference  source  (see 
Section  V-C.  Footnotes  and 
References  of  Sections  I  through  IV) 

Papovaviruses 

— All  human  papilloma  viruses 

Paramyxoviruses 

— Newcastle  disease  virus 

— Measles  virus 

— Mumps  virus 

— Parainfluenza  viruses  types  1,  2,  3, 

and  4 
— Respiratory  syncytial  virus 

Parvoviruses 

— Human  parvovirus  (Bl9) 

Picornaviruses 

— Coxsackie  viruses  types  A  and  B 

— Echoviruses — all  types 

— Polioviruses — all  types,  wild  and 

attenuated 
— Rhinoviruse.s — all  types 
— Poxviruses — all  types  except 
Monkeypox  virus  (see  AppetKiix  B- 
III-D,  Risk  Group  3  (RG3)—  Viruses 
and  Prions)  and  restricted  poxviruses 
including  Alastrim,  Smallpox,  and 
White-pox  (see  Section  V-L. 
Footnotes  and  References  of  Sections 
I  through  rV) 
— Reoviruses — all  types  including 
Coltivirus,  human  Rotavirus,  and 
Orbivirus  (Colorado  tick  fever  virus) 

Rhabdoviruses 

— Rabies  virus — all  strains 

— Vesicular  stomatitis  virus — laboratory 
adapted  strains  including  VSV- 
Indiana.  San  Juan,  and  Glasgow 

Togaviruses  (see  Alphaviruses  and 
Flaviviruses) 

— Rubivirus  (rubella) 

Appendix  B-III.  Risk  Group  3  (RG3) 
Agents 

RG3  agents  are  associated  with 
serious  or  lethal  human  disease  for 
which  preventive  or  therapeutic 
interventions  may  be  available. 
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Appendix  B-IIl-A.  Risk  Group  3 
{RG3) — Bacterial  Agents  Including 
Rickettsia 

— Bartonella 

—Brucella  including  B.  abortus.  B. 

canis.  B.  suis 
— Burkholderia  (Pseudomonas)  mallei. 

B.  pseadomallei 
— Coxiella  burnetii 
— Francisella  tularensis 
— Mycobacterium  bovis  (except  BCG 

strain,  see  Appendix  B-Il-A,  Risk 

Group  2  (RG2) — Bacterial  Agents 

Including  Chlamydia);  M. 

tuberculosis 
— Pasteurella  multocida  type  B — 

"buffalo"  and  other  virulent  strains 
— Rickettsia  akari,  R.  australis.  R. 

Canada.  R.  conorii,  R.  prowazekii.  R. 

hckettsii.  R.  siberica.  R. 

tsutsugamushi.  R.  typhi  (R.  mooseri) 
— Yersinia  pestis 

Appendix  B-III-B.  Risk  Group  3 
(RG3)— Fungal  Agents 

— Coccidioides  immitis  (sporulating 

cultures;  contaminated  soil) 
— Histoplasma  capsulatum,  H. 

capsulatum  var.  duboisii 

Appendix  B-III-C.  Risk  Group  3 
(RG3) — Parasitic  Agents 

None 

Appendix  B-IIl-D.  Risk  Group  3 
(RG3) — Viruses  and  Prions 

Alphaviruses  (Togaviruses) — Group  A 
Arboviruses 

— Semliki  Forest  virus 

— St.  Louis  encephalitis  virus 

— Venezuelan  equine  encephalomyelitis 
virus  (except  the  vaccine  strain  TC- 
83.  see  Appendix  B-II-D.  Risk  Group 
2  (RG2)— Viruses) 

— Other  viruses  as  listed  in  the  reference 
source  (see  Section  V-C,  Footnotes 
and  References  of  Sections  I  through 
IV) 

Arenaviruses 

— Lymphocytic  choriomeningitis  virus 
(LCM)  (neurotropic  strains) 

Bunyaviruses 

— Hantaviruses  including  Hantaan  virus 
— Rift  Valley  fever  virus 

Flaviviruses  (Togaviruses) — Group  B 
Arboviruses 

— ^Japanese  encephalitis  virus 

— Yellow  fever  virus 

— Other  viruses  as  listed  in  the  reference 
source  (see  Section  V-C,  Footnotes 
and  References  of  Sections  I  through 
IV) 

Poxviruses 

— Monkeypox  virus 


Prions 

— ^Transmissible  spongioform 
encephalopathies  (TME)  agents 
(Creutzfeldt-Jakob  disease  and  kuru 
agents)  (for  contaiiunent  instruction, 
see  Section  V-C,  Footnotes  and 
References  of  Sections  I  through  IV) 

Retroviruses 

— Human  immunodeficiency  virus 

(HIV)  types  1  and  2 
— Human  T  cell  lymphotropic  virus 

(HTLV)  types  1  and  2 
— Simian  immimodeficiency  virus  (SIV) 

Rhabdoviruses 

— Vesicular  stomatitis  virus 

Appendix  B-IV.  Risk  Group  4  (RG4) 
Agents 

RG4  agents  are  likely  to  cause  serious 
or  lethal  human  disease  for  which 
preventive  or  therapeutic  interventions 
are  not  usually  available. 

Appendix  B-IV-A.  Risk  Group  4 
(RG4)— Bacterial  Agents 

None 

Appendix  B-IV-B.  Risk  Group  4 
(RG4)— Fungal  Agents 

None 

Appendix  B-IV-C.  Risk  Group  4 
(RG4) — Parasitic  Agents 

None 

Appendix  B-rV-D.  Risk  Group  4 
(RG4)— Viral  Agents 

Arenaviruses  (Togaviruses) — Group  A 
Arboviruses 

— Guanarito  virus 
— Lassa  virus 
— Junin  virus 
— Machupo  virus 

Bunyaviruses  (Nairovirus) 

— Crimean-Congo  hemorrhagic  fever 
virus 

Filoviruses 

— Ebola  virus 
— Marburg  virus 

Flaviruses  (Togaviruses) — Group  B 
Arboviruses 

— ^Tick-borne  encephalitis  virus 
complex  including  Absetterov, 
Central  European  encephalitis. 
Hanzalova,  Hypr,  Kumlinge,  Kyasanur 
Forest  disease.  Omsk  hemorrhagic 
fever,  and  Russian  spring-summer 
encephalitis  viruses 

Herpesviruses  (alpha) 

— Herpesvirus  simiae  (Herpes  B  or 

Monkey  B  virus) 

Hemorrhagic  fever  agents  and  viruses 
as  yet  undefined. 


Appendix  B-V.  Animal  Viral  Etiologic 
Agents  in  Common  Use 

The  following  list  of  animal  etiologic 
agents  is  appended  to  the  list  of  human 
etiologic  agents.  None  of  these  agents  is 
associated  with  disease  in  healthy  adult 
humans;  They  are  commonly  used  in 
laboratory  experimental  work. 

A  containment  level  appropriate  for 
RGl  human  agents  is  recommended  for 
their  use.  For  agents  that  are  infectious 
to  human  cells,  e.g.,  amphotropic  and 
xenotropic  strains  of  murine  leukemia 
virus,  a  containment  level  appropriate 
for  RG2  human  agents  is  recommended. 

Baculoviruses 

Herpesviruses 

— Herpesvirus  ateles 
— Herpesvirus  saimiri 
— Marek's  disease  virus 
— Murine  cytomegalovirus 

Papovaviruses 

— Bovine  papilloma  virus 
— Polyoma  virus 
— Shope  papilloma  virus 
—Simian  virus  40  (SV40) 

Retroviruses 

— Avian  leukosis  virus 

— Avian  sarcoma  virus 

— Bovine  leukemia  virus 

— Feline  leukemia  virus 

— Feline  sarcoma  virus 

— Gibbon  leukemia  virus 

— Mason-Pfizer  monkey  virus 

— Mouse  mammary  tumor  virus 

— Murine  leukemia  virus 

— Murine  sarcoma  virus 

— Rat  leukemia  virus 

F.  Amendments  to  Appendix  C. 
Exemptions  Under  Section  in-E-6 

Appendix  C-I-A  is  amended  to  read: 

Appendix  C-I-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  lU-A 
which  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 
NIH  Director  approval  before  initiation, 
(ii)  experiments  described  in  Section 
m-B  which  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation,  (iii) 
experiments  involving  DNA  from  Risk 
Groups  3,  4,  or  restricted  organisms  (see 
Appendix  B,  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard, 
and  Sections  V-G  and  V-L,  Footnotes 
and  References  of  Sections  I  through  IV) 
or  cells  known  to  be  infected  with  these 
agents,  (iv)  experiments  involving  the 
deliberate  introduction  of  genes  coding 
for  the  biosynthesis  of  molecules  that 
are  toxic  for  vertebrates  (see  Appendix 
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F,  Containment  Conditions  for  Cloning 
of  Genes  Coding  for  the  Biosynthesis  of 
Molecules  Toxic  for  Vertebrates),  and 
(v)  whole  plants  regenerated  from  plant 
cells  and  tissue  cultures  are  covered  by 
the  exemption  provided  they  remain 
axenic  cultures  even  though  they 
differentiate  into  embryonic  tissue  and 
regenerate  into  plantlets. 
Appendix  C-U-A  is  amended  to  read: 

Appendix  C-II-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  III-A 
which  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 
NIH  Director  approval  before  initiation, 
(ii)  experiments  described  in  Section 
m-B  which  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation,  (iii) 
experiments  involving  DNA  from  Risk 
Groups  3,  4,  or  restricted  organisms  (see 
Appendix  B,  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard. 
and  Sections  V-G  and  V-L,  Footnotes 
and  References  of  Sections  I  through  IV) 
or  cells  knowm  to  be  infected  with  these 
agents,  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2,  Experiments  in  which 
DNA  from  Risk  Group  2,  Risk  Group  3. 
Risk  Group  4,  or  Restricted  Agents  is 
Cloned  into  Nonpathogenic  Prokaryotic 
or  Lower  Eukaryotic  Host-Vector 
Systems,  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments 
(e.g.,  more  than  10  liters  of  culture),  and 
(v)  experiments  involving  the  cloning  of 
toxin  molecule  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F, 
Containment  Conditions  for  Cloning  of 
Genes  Coding  for  the  Biosynthesis  of 
Molecules  Toxic  for  Vertebrates). 

Appendix  C-III-A  is  amended  to 
read: 

Appendix  C-III-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  ni-A 
which  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 
NIH  Director  approval  before  initiation, 
(ii)  experiments  described  in  Section 
m-B  which  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation,  (iii) 
experiments  involving  DNA  fi-om  Risk 
Groups  3,  4,  or  restricted  organisms  (see 
Appendix  B,  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard, 
and  Sections  V-G  and  V-L,  Footnotes 
and  References  of  Sections  I  through  IV) 
or  cells  known  to  be  infected  with  these 
agents,  may  be  conducted  under  , 


containment  conditions  specified  in 
Section  III-C-2,  Experiments  in  which 
DNA  from  Risk  Group  2,  Risk  Group  3. 
Risk  Group  4,  or  Restricted  Agents  is 
Cloned  into  Nonpathogenic  Prokaryotic 
or  Lower  Eukaryotic  Host-Vector 
Systems,  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments 
(e.g.,  more  than  10  liters  of  cuhure),  and 
(v)  experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F. 
Containment  Conditions  for  Cloning  of 
Genes  Coding  for  the  Biosynthesis  of 
Molecules  Toxic  for  Vertebrates). 

Appendix  C-fV-A  is  amended  to 
read: 

Appendix  C-IV-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  III-A 
whif  h  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 
NIH  Director  approval  before  initiation, 
(ii)  experiments  described  in  Section 
III-B  which  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation,  (iii) 
experiments  involving  DNA  from  Risk 
Groups  3,  4.  or  restricted  organisms  (see 
.\ppendix  B,  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard, 
and  Sections  V-G  and  V-L,  Footnotes 
and  References  of  Sections  I  through  IV) 
or  cells  knovvTi  to  be  infected  with  these 
agents,  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2,  Experiments  in  which 
DNA  from  Risk  Group  2,  Risk  Group  3, 
Risk  Group  4,  or  Restricted  Agents  is 
Cloned  into  Nonpathogenic  Prokaryotic 
or  Lower  Eukaryotic  Host- Vector 
Systems,  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments 
(e.g.,  more  than  10  liters  of  cultiu^),  and 
(v)  experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F, 
Containment  Conditions  for  Cloning  of 
(ienes  Coding  for  the  Biosynthesis  of 
Molecules  Toxic  for  Vertebrates). 

Appendix  C-V-A  is  amended  to  read: 

Appendix  C-V-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  III-A 
which  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 
NIH  Director  approval  before  initiation, 
(ii)  experiments  described  in  Section 
III-B  which  require  NIH/ORDA  and 
in'.titutional  Biosafety  Committee 
approval  before  initiation,  (iii) 


experiments  involving  DNA  from  Risk 
Groups  3,  4,  or  restricted  organisms  (see 
Appendix  B,  Classification  of  Human 
Etiologic  Agents  on  the  Basis  of  Hazard, 
and  Sections  V-G  and  V-L,  Footnotes 
and  References  of  Sections  I  through  IV) 
or  cells  known  to  be  infected  with  these 
agents,  may  be  conducted  under 
containment  conditions  specified  in 
Section  III-C-2,  Experiments  in  which 
DNA  from  Risk  Group  2,  Risk  Group  3, 
Risk  Group  4,  or  Restricted  Agents  is 
Cloned  into  Nonpathogenic  Prokaryotic 
or  Lower  Eukaryotic  Host-Vector 
Systems,  with  prior  Institutional 
Biosafety  Committee  review  and 
approval,  (iv)  large  scale  experiments 
(e.g.,  more  than  10  liters  of  culture),  and 
(v)  experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  (see  Appendix  F, 
Containment  Conditions  for  Cloning  of 
Genes  Coding  for  the  Biosynthesis  of 
Molecules  Toxic  for  Vertebrates). 
Appendix  C-VI  is  amended  to  read: 

Appendix  C-VI.  Footnotes  and 
References  of  Appendix  C 

Appencix  C-VI-A.  The  NIH  Director, 
with  advice  of  the  RAC,  may  revise  the 
Appendix  B  classification  for  the 
purposes  of  these  NIH  Guidelines  (see 
Section  IV-C-l-b-{2)-{b),  NIH  Director- 
Specific  Responsibilities).  The  revised 
list  of  organisms  in  each  Risk  Group  is 
reprinted  in  Ap{>endix  B. 

G.  Amendments  to  Appendix  H, 
Shipment 

Appendix  H-in  is  amended  to  read: 

Appendix  H-III.  Footnotes  and 
References  of  Appendix  H 

For  further  information  on  shipping 
etiologic  agents  contact:  (i)  The  Centers 
for  Disease  Control  and  Prevention, 
ATTN:  Biohazards  Control  Office,  1600 
Clifton  Road,  Atlanta,  Georgia  30333, 
(404)  639-3883.  FTS  236-3883;  (ii)  The 
U.S.  Department  of  Transportation, 
ATTN:  Office  of  Hazardous  Materials 
Transportation,  400  7th  Street  SW., 
Washington,  DC  20590.  (202)  366-4545; 
or  (iii)  U.S.  Department  of  Agriculture. 
ATTN:  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  Veterinary 
Services,  National  Center  for  Import- 
Export,  Products  Program,  4700  River 
Road,  Unit  40,  Riverdale,  MD  20737. 
Phone:  (301)  734-8499;  Fax:  (301)  734- 
8226. 

H.  Amendments  to  Appendix  Q, 
Physical  and  Biologica]  Containment  for 
Recombinant  DNA  Research  Involving 
Animals 

Appendix  Q-III-C  is  amended  to 
read: 


HMO 
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Appendix  Q-ill-C.  Risk  Group  4  and 
restricted  microorganisms  (see 
Appendix  B,  Classification  of  Human 
Etioiogic  Agents  on  the  Basis  of  Hazard, 
and  Sections  V-G  and  V-L,  Footnotes 
and  References  of  Sections  I  through  IV) 
pose  a  high  level  of  individual  risk  for 
acquiring  life-threatening  diseases  to 
personnel  and/or  animals.  To  import 
animal  or  plant  pathogens,  special 
approval  must  be  obtained  from  U.S. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  Veterinary  Services,  National 
Center  for  Import-Export,  Products 
Program,  4700  River  Road.  Unit  40, 
Riverdale.  MD  20737.  Phone:  (301)  734- 
8499:  Fax:  (301)  734-8226. 

Laboratory  staff  shall  be  required  to 
have  specific  and  thorough  training  in 
handling  extremely  hazardous 
infectious  agents,  primary  and 
secondary  containment,  standard  and 
special  practices,  and  laboratory  design 
characteristics.  The  laboratory  staff  shall 
be  supervised  by  knowledgeable 


scientists  who  are  trained  and 
experienced  in  working  with  these 
agents  and  in  the  special  containment 
facilities. 

Within  work  areas  of  the  animal 
facility,  all  activities  shall  be  confined 
to  the  specially  equipped  animal  rooms 
or  support  areas.  The  maximum  animal 
containment  area  and  support  areas 
shall  have  special  engineering  and 
design  features  to  prevent  the 
dissemination  of  microorganisms  into 
the  environment  via  exhaust  air  or 
waste  disposal. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11,  1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  E)omestic  Assistance. 
Normally,  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 


essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  IDomestic 
Assistance  are  affected. 

Effective  Date:  December  14. 1995. 
Harold  Varmus, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  96-689  Filed  l-lfr-96;  8:45  am) 
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AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
action:  Final  rule. 

SUMMARY:  On  August  26. 1993.  the 
Department  of  Health  and  Human 
Services  (HHS)  published  a  Notice  of 
Proposed  Rulemaking  (NPRMl  to 
implement  section  1926  of  the  Public 
Health  Service  (PHS)  Act  regarding  the 
sale  and  distribution  of  tobacco 
products  to  individuads  under  the  age  of 
18.  The  Secretary  requested  comments 
on  the  NPRM  and  gave  60  days  for 
individuals  to  submit  their  written 
comments  to  the  Department.  The 
Secretary  has  considered  the  comments 
received  during  the  open  comment 
period  and  is  issuing  the  final  regulation 
in  light  of  those  comments. 
EFFECTIVE  DATE:  February  20,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prakash  L.  Grover.  Acting  Director, 
Ehvision  of  State  Prevention  Systems, 
Center  for  Substance  Abuse  Prevention 
(CSAP),  Rockwall  II  Building,  9th  Floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  telephone  (301)  443-7942. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  finalizing  the  rule 
entitled  "Substance  Abuse  Prevention 
and  Treatment  Block  Grants:  Sale  or 
Distribution  of  Tobacco  Products  to 
Individuals  Under  18  Years  of  Age," 
which  was  published  as  a  NPRM  in  the 
Federal  Register  on  August  26.  1993  (58 
FR  55156).  The  final  rule  is  developed 
in  accordance  with  section  1926  of  the 
PHS  Act,  42  U.S.C.  300X-26.  as 
amended. 

Relationship  to  proposed  Food  and 
Drug  Regulations  Restricting  the  Sale 
and  Distribution  of  Tobacco  Products 

On  August  10,  1995.  President 
Clinton  announced  the  issuance  of 
proposed  "Regulations  Restricting  the 
Sale  and  Distribution  of  Cigarettes  and 
Smokeless  Tobacco  Products  to  Protect 
Children  and  Adolescents"  by  the  Food 
and  Drug  Administration  (FDA)  (60  FR 
41314.  Aug.  11.  1995).  If  promulgated, 
these  regulations  would  restrict  minors' 
access  to  nicotine-containing  tobacco 
products  and  would  reduce  the  amount 
of  positive  imagery  that  makes  these 
products  attractive  to  young  people.  The 
basis  for  FDA's  tentative  conclusion 


establishing  its  jurisdiction  over  these 
tobacco  products  is  set  forth  in  the  FDA 
NPRM's  accompanying  proposed 
jurisdictional  analysis.  (Federal 
Register,  Volume  60.  No.  155.  page 
41453.  August  11,  1995). 

The  final  rule  being  issued  today  will 
complement  and  be  consistent  with  any 
rule  that  FDA  promulgates,  when  and  if 
FDA  does  so.  While  this  final  rule  is 
directed  to  the  States  and  the  FDA 
proposal  focuses  on  the  tobacco 
industry  and  retailers,  they  are  both 
designed  to  help  address  the  serious 
public  health  problem  caused  by  young 
p)eople's  use  of  and  addiction  to 
nicotine-containing  tobacco  products. 
By  approaching  this  public  health 
problem  from  different  perspectives, 
these  actions  together  would  help 
achieve  the  President's  goal  of  reducing 
the  number  of  young  people  who  use 
tobacco  products. 

The  regulatory  approaches  reflect 
major  differences  in  the  statutory 
authorities  of  the  respective  agencies.  In 
addition  to  requiring  States  to  have  in 
effect  laws  which  prohibit  the  sale  of 
tobacco  products  to  minors  as  a 
condition  of  receipt  of  a  grant,  this  rule 
requires  that  States  enforce  such  laws, 
and  meet  certain  negotiated  rates  of 
compliance  so  as  not  to  suffer  a 
reduction  in  block  grant  allotments  as 
prescribed  by  law.  On  the  other  hand, 
the  FDA  proposal  addresses  the  conduct 
of  tobacco  manufacturers,  distributors, 
and  retailers.  The  FDA  proposal  seeks  to 
reduce  young  people's  use  of  tobacco  by 
placing  certain  restrictions  on  the  sale, 
distribution,  advertising,  and  promotion 
of  tobacco  products  to  minors.  Thus, 
these  two  regulatory  actions  both 
address  the  need  to  reduce  minors' 
access  to  tobacco  products,  and  the  FDA 
proposal  further  attempts,  through  its 
advertising  provisions,  to  reduce  the 
powerful  appeal  of  tobacco  products  to 
children  and  adolescents. 

Background  on  the  Notice  of  Proposed 
Rulemaking  and  Summary  of 
Responses  to  Public  Comment 

A.  Notice  of  Proposed  Rulemaking 

The  NPRM  proposed  regulations  to 
implement  section  1926  of  the  PHS  Act. 
Section  1926  provides  that  "the 
Secretary  may  not  make  a  [Substance 
Abuse  Prevention  and  Treatment  block] 
grant  to  a  State  for  the  first  applicable 
fiscal  year  and  all  subsequent  fiscal 
years  unless  the  State  has  in  effect  a  law 
prohibiting  any  manufacturer,  retailer  or 
distributor  of  tobacco  products  from 
selling  or  distributing  such  products  to 
any  individual  under  the  age  of  18." 
According  to  section  1926(a)(2).  States 
are  to  have  such  laws  in  place  for 


receipt  of  FY  1994  Substance  Abuse 
Prevention  and  Treatment  (SAPT)  Block 
Grant  funds  unless  a  State's  legislature 
does  not  convene  a  regular  session  in 
FY  1993  or  1994.  in  which  case  a  State 
must  have  such  a  law  in  place  for 
receipt  of  FY  1995  funds.  The  Secretary 
proposed  to  implement  this  statutory 
provision  by  requiring  States  to  have  in 
place  a  law  that  prohibits  the  sale  or 
distribution  of  any  tobacco  product  to 
individuals  under  the  age  of  18  (minors) 
through  any  sales  or  distribution  outlet. 
This  would  include  sales  or  distribution 
from  any  location  which  sells  at  retail 
or  otherwise  distributes  tobacco 
products  to  consiuners.  including 
locations  that  sell  such  products  over- 
the-counter  or  through  vending 
machines.  Beyond  this,  the  Secretary 
did  not  propose  specifying  the 
provisions  of  the  States'  laws. 

Section  1926(b)  of  the  PHS  Act 
requires  States,  as  a  condition  of  receipt 
of  a  grant,  to  enforce  such  laws  "in  a 
manner  that  can  reasonably  be  expected 
to  reduce  the  extent  to  which  tobacco 
products  are  available  to  individuals 
under  the  age  of  18."  In  enforcing  such 
laws,  section  1926(b)(2)(A)  requires  the 
States  to  conduct  random,  unannounced 
inspections.  The  NPRM  proposed  a 
regulation  to  require  States  to  have 
"well-designed  procedures"  in  place  for 
reducing  the  likelihood  or  prevalence  of. 
violations.  Examples  of  such  procedures 
were  provided  in  the  regulation.  The 
Secretary  also  proposed  that  the  State,  at 
a  minimum,  enforce  the  law  using  both 
random  and  targeted  unannounced 
inspections  of  both  over-the-counter  and 
vending  machine  outlets.  It  was 
proposed  that  the  random, 
unannounced  inspections  be  conducted 
annually  and  be  conducted  in  such  a 
way  as  to  ensure  a  scientifically  sound 
estimate  of  the  success  of  enforcement 
actions  being  taken  throughout  the 
State. 

Section  1926(b)(2)(B)  of  the  PHS  Act 
requires  the  States  to  aimually  submit  to 
the  Secretary  a  report  describing  the 
strategies  and  activities  carried  out  by 
the  State  to  enforce  such  law  during  the 
fiscal  year  for  which  the  State  is  seeking 
the  grant,  and  the  extent  of  success  the 
State  has  achieved  in  reducing  the 
availability  of  tobacco  products  to 
minors.  The  NPRM  essentially 
requested  this  information.  As  part  of 
such  information,  the  NPRM  proposed, 
among  other  things,  to  require  States  to 
report  on  the  results  of  the 
unannounced  inspections  and  to 
provide  a  detailed  description  of  how 
the  imannounced  inspections  were 
conducted  and  the  methods  used  to 
identify  outlets  to  be  inspected. 


Section  1926(c)  of  the  PHS  Act 
requires  the  Secretary  to  determine 
whether  the  State  has  maintained 
compliance  with  the  enforcement 
requirements  of  the  statute.  If  the 
Secretary  determines  that  a  State  has  not 
maintained  such  compliance,  the 
Secretary  is  required  to  decrease  the 
Block  Grant  from  10  to  40  percent 
depending  on  the  fiscal  year  involved. 
In  determining  enforcement 
compliance,  the  Secretary  proposed  the 
following:  the  State  must  demonstrate 
that  its  random,  unannounced 
inspections  were  conducted  in  a 
scientifically  sound  maimer  and  the 
data  submitted  by  the  State  in  the 
aimual  report  must  show  that  the 
percentage  of  the  retailers  or  distributors 
involved  in  the  random,  unannounced 
inspections  making  illegal  sales  does 
not  exceed  50  percent  during  the  first 
applicable  fiscal  year,  40  percent  in  the 
second  applicable  fiscal  year.  30  percent 
in  the  third  applicable  fiscal  year  and  20 
percent  in  the  fourth  applicable  fiscal 
year  and  subsequent  fiscal  years.  If  a 
State  does  not  maintain  material 
compliance  with  the  above-mentioned 
criteria,  the  Secretary,  in  extraordinary 
circumstances,  may  consider  a  number 
of  other  factors  such  as  a  scientifically 
sound  survey  indicating  that  the  State  is 
making  significant  progress  toward 
reducing  use  of  tobacco  products  by 
minors. 

B.  Public  Comment  and  Department's 
Response 

Diu-ing  the  60-day  comment  period 
that  ended  on  October  26,  1993,  the 
Department  received  354  letters 
providing  comments  on  the  NPRM. 
These  comments  spaimed  a  wide  range 
of  concerns  and  issues.  They  presented 
a  complex  mix  of  support  for  and 
opposition  to  the  Department's 
proposal.  The  preamble  sections  below 
summarize  these  views  and  provide  the 
Department's  responses  to  them. 

General  Comments 

Numerous  commenters,  including 
State  agencies.  State  legislators  and 
Governors,  claimed  the  NPRM  was 
redundant  and  unnecessary.  They 
argued  that  States  currently  have  laws 
in  place  that  prohibit  the  sale  of  tobacco 
to  minors,  and  they  felt  the  Department 
was  forcing  the  States  to  create 
redundant  laws. 

This  regulation  does  not  require 
redundant  or  duphcate  laws  at  the  State 
level;  rather  it  requires  that  States  have 
in  effect  a  law  providing  that  it  is 
unlawful  for  any  manufacturer,  retailer 
or  distributor  to  sell  or  distribute 
tobacco  products  to  individuals  under 
the  age  of  18.  In  the  event  that  a  State 


does  not  have  such  a  law  in  place,  one 
is  required  if  the  State  wishes  to  receive 
an  SAPT  Block  Grant.  At  the  Ume  of 
passage  of  section  1926  of  the  PHS  Act, 
the  majority  of  States  had  laws  in  place 
that  complied  with  the  requirement  of 
section  1926(a). 

Many  commenters  raised  concerns 
about  the  short  timeframe  within  which 
the  regulation  was  to  be  implemented. 
These  concerns  primarily  centered  on 
the  time  it  would  take  to  develop  an 
inspection  sampling  frame  and  to  design 
and  conduct  inspections.  The 
Department  recognizes  the  difficulties 
States  may  face  in  complying  with  these 
requirements  and  enforcing  their  laws 
sufficiently  to  reduce  the  extent  to 
which  tobacco  products  are  available  to 
individuals  under  the  age  of  18.  as 
required  by  section  1926.  As  discussed 
later  in  this  preamble.  States  will  be 
provided  time  to  develop  an  effective 
inspection  system. 

Some  commenters  argued  that  the 
Department  was  not  allowing  retailers 
and  States  time  to  demonstrate  the 
success  of  industry  or  other  State 
programs  designed  to  restrict  youth 
access.  The  Department  notes  that  the 
statute  specifically  requires  that,  for 
most  States,  enforcement  of  their  laws 
must  occur  in  FY  1994  and  that  States 
must  enforce  their  laws  in  a  manner  that 
can  reasonably  be  expected  to  reduce 
the  extent  to  which  tobacco  products  are 
available  to  minors.  Section  1926  also 
requires  States  to  conduct  random, 
unannounced  inspections.  The 
Department  cannot,  therefore,  delay  the 
implementation  of  these  statutory 
provisions. 

Several  commenters  argued  that  the 
Department  should  place  responsibility 
on  minors  for  complying  with  this  law 
rather  than  targeting  retailers  with  such 
responsibility.  Other  commenters  took 
the  opposing  view  and  cautioned 
against  requiring  penalties  against 
minors  for  purchasing  tobacco  products. 
The  statute  does  not  give  the  authority 
to  the  Department  to  require  laws 
prohibiting  the  purchase  of  tobacco 
products  by  minors  nor  to  regulate  the 
conduct  of  retailers.  However,  States  are 
required  under  section  1922  of  the  PHS 
Act  to  develop  primary  prevention 
activities  to  reduce  tobacco  use  by 
minors  in  keeping  with  45  CFR  96.125. 
The  Preventive  Health  and  Health 
Services  Block  Grant,  sections  1901,  et 
seq.,  of  the  PHS  Act,  administered  by 
the  Centers  for  Disease  Control  and 
Prevention  (CDC)  also  provides 
assistance  to  States  to  implement 
strategies  to  prevent  tobacco  use  among 
all  populations,  including  minors. 
These  prevention  strategies  targeted  to 
minors  will  serve  to  reinforce  the 


enforcement  strategies  required  by 
section  1926. 

Definitions 

A  number  of  commenters  believed 
that,  by  specifically  including  vending 
machines  in  the  definition  of  a  retail 
outlet  and  by  requiring  a  separate 
reporting  requirement,  the  Department 
was  proposing  more  stringent 
enforcement  requirements  on  outlets 
than  are  required  by  the  law.  In 
addition,  many  commenters  from  State 
agencies  argued  that  most  States  do  not 
have  legislation  in  place  with  regard  to 
controls  on  vending  machines  and, 
therefore,  that  they  would  have 
difficulty  complying  with  the  regulation 
if  it  included  vending  machines  as  a 
type  of  outlet. 

The  Department  defines  "outlet"  as 
"any  location  which  sells  at  retail  or 
otherwise  distributes  tobacco  products 
to  consumers  including  (but  not  limited 
to)  locations  that  sell  such  products 
over-the-counter  or  through  vending 
machines."  The  Department  is  requiring 
States  to  have  laws  in  place  during  the 
first  applicable  fiscal  year  which  make 
it  illegal  for  a  manufacturer,  retailer,  or 
distributor  of  tobacco  products  to  sell  or 
distribute  any  such  products  to  an 
individual  under  the  age  of  18  through 
any  sales  or  distribution  outlet, 
including  over-the-counter  and  vending 
machine  sales.  The  Department  believes 
that  this  construction  of  section  1926  of 
the  PHS  Act.  i.e..  covering  vending 
machines,  reasonably  carries  out  the 
intent  of  Congress,  and  the  Department 
believes  that,  if  only  over-the-counter 
sales  were  prohibited,  minors  would 
purchase  tobacco  products  from 
vending  machines  as  access  to  over-the- 
counter  tobacco  products  becomes  more 
difficult. 

With  respect  to  timing,  we  point  out 
that  States  have  now  had  several  years 
since  enactment  of  section  1926  and 
publication  of  our  proposed  rule,  to  pass 
necessary  legislation  and  to  take  other 
steps  to  begin  effective  enforcement  of 
their  laws  against  sale  and  distribution 
to  minors. 

Random  Unannounced  Inspections 

Many  commenters  suggested  that  the 
Department  require  States  to  use  "sting" 
operations,  in  which  minors  would 
attempt  to  purchase  tobacco  products, 
either  over-the-counter  or  fi-om  a 
vending  machine,  as  the  most  efficient 
and  effective  method  of  carrying  out 
such  inspections.  The  NPRM  gave  the 
States  flexibility  in  implementing  the 
requirement  for  random,  unannounced 
inspections,  and  it  did  not  require 
"stings."  The  Department  sees  no  reason 
at  this  time  to  change  that  poUcy.  While 
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there  is  considerable  literatvu^ 
supporting  the  use  of  "stings"  as  an 
efficient  and  effective  method  of 
carrying  out  such  inspections,  there  is 
no  conclusive  research  to  suggest  that  it 
is  the  only  viable  method  that  could  be 
developed.  Furthermore,  the 
Department  strongly  supports  giving 
States  flexibility  in  devising  method^  to 
use  in  enforcing  their  laws. 

However,  the  Department  wants 
States  to  know  that  it  does  not  know  of 
any  other  valid  alternative  methods. 
Despite  the  NPRM's  request  for 
suggestions  for  alternative  methods,  and 
the  many  comments  received  opposing 
the  use  of  "stings,"  the  Department  has 
not  identified  evidence  of  any  other 
workable  or  valid  method  of  random, 
unannounced  inspections  for 
determining  illegal  sales.  Moreover,  the 
regulation's  compliance  level  is  based 
on  the  "sting"  methodology,  and  the 
Department  would  need  an  empirical 
basis  for  converting  results  from  one 
enforcement  method  to  another  to  assess 
comphance. 

In  the  light  of  these  issues,  the 
Department  considered  a  range  of 
options  to  protect  both  the  States  and 
the  integrity  of  the  program,  including 
modifying  the  regulation  to  provide  for 
formal  approval  by  HHS  of  any 
alternative  method.  Another  option 
would  have  been  to  specify  in  some 
detail  either  the  methodology  the 
Department  would  find  acceptable  or  to 
define  such  terms  as  "unannounced." 
Ultimately,  the  Department  decided  to 
leave  the  matter  open  and  flexible, 
relying  on  the  good  judgment  of  State 
officials.  The  Department  does, 
however,  strongly  urge  any  State  that 
contemplates  using  an  alternative 
method  to  work  with  the  Department  in 
advance  of  implementation  to  show  that 
the  method  validly  measures 
compUance  through  random, 
unannounced  inspections,  and  to  ensure 
that  the  inspection  approach  will 
produce  the  data  necessary  to  determine 
that  the  State  meets  the  compliance 
target. 

Another  large  group  of  conunenters 
opposed  the  use  of  minors  in 
conducting  compliance  inspections 
because  they  feared  that  inspectors 
would  attempt  to  entrap  retailers  by 
inspecting  at  busy  times  during  the  day. 
by  attempting  to  purchase  when  the 
seller  is  distracted,  by  pressuring  the 
seller,  or  by  using  individuals  as  decoys 
who  do  not  look  like  minors.  A  number 
of  commenters  expressed  concern  that  a 
child  may  not  be  sufficiently  mature  to 
understand  undercover  procedures  and 
inadvertently  entrap  a  retailer. 

The  Department  is  aware  that 
entrapment  may  be  a  potential  problem 


for  retailers.  Since  the  implementation 
of  random,  unannounced  inspections  is 
a  State  responsibility  that  is  required  by 
statute  for  receipt  of  an  SAPT  Block 
Grant,  the  Department  expects  States,  if 
they  choose  to  have  minors  participate 
in  inspections,  to  develop  procedures  to 
address  {and  thereby  avoid)  these 
concerns  and  to  educate  officials 
regarding  permissible  and 
impermissible  activities. 

Many  commenters  argued  that  using 
minors  in  inspections  could  have  a 
detrimental  impact  on  minors 
participating  in  such  operations  (e.g., 
danger,  exploitation).  Among  the  fears 
expressed  was  the  possibility  of 
repercussions,  in  the  event  that  the 
minor  is  discovered  in  his/her 
undercover  role.  Additionally,  these 
commenters  believed  that  undercover 
work  is  inherently  dangerous  and  only 
to  be  undertaken  by  trained  law 
enforcement  officers.  It  was  also  feared 
that  a  child  would  be  asked  to  take  the 
witness  stand  and  have  to  undergo  cross 
examination. 

The  Department  believes  that  the  use 
of  minors  in  inspections  is  very  effective 
in  gathering  data  and  believes  these 
inspections  will  show  that  proper 
training  and  adult  supervision  can 
reduce  any  potential  risk  of  negative 
consequences  toward  youth.  The 
Department  does,  however,  expect 
States  to  provide  all  of  the  necessary 
precautions  to  safeguard  the  youth 
participants. 

Commenters  who  favored  requiring 
inspections  involving  the  use  of  minors 
suggested  the  following  guidelines:  (a) 
minors  should  be  supervised  by  adults, 
(b)  minors  should  not  be  used  in  outlets 
they  frequent  or  in  their  neighborhood 
so  they  may  not  be  confronted  later,  (c) 
minors  should  not  be  involved  in  any 
confrontation  with  the  retailer  and, 
therefore,  such  confrontation  should  be 
made  after  the  youth  has  left  the  store, 
and  (d)  minors  should  be  2-3  years 
younger  in  age  and  appearance  than  the 
legal  age  for  purchase  of  tobacco 
products.  Many  commenters  also 
suggested  that  minors  be  supervised  by 
the  State  or  an  organization  under 
contract  to  the  State  and  that  they  be 
granted  immunity  from  any  State 
prohibition  on  the  purchase  of  tobacco 
by  minors. 

Following  publication  of  this  rule,  the 
Center  for  Substance  Abuse  Prevention 
(CSAP)  will  provide  to  States  technical 
assistance  and  further  guidance  on  state- 
of-the-art  inspection  processes, 
including  guidelines,  training  and 
technical  assistance,  on  which  CSAP 
and  CDC  are  collaborating.  Comments 
on  the  NPRM  are  being  considered  in 


the  development  of  these  guidelines, 
training  and  technical  assistance. 

Several  commenters  urged  the 
Department  to  make  the  inspection 
requirements  more  stringent.  The 
Department  believes  that  the  inspection 
requirement  as  stated  is  sufficiently 
stringent  to  achieve  the  goals  of  section 
1926  without  imposing  an  undue 
burden  on  the  States.  Variations  among 
States  dictate  the  need  for  some 
flexibility  in  the  design  and  conduct  of 
the  random,  unannounced  inspections. 

A  few  of  the  Single  State  Agencies  for 
alcohol  and  other  drug  (AOD)  abuse 
prevention  and  treatment  (SSAs)  and 
some  alcohol  and  other  drug  abuse 
providers  that  commented  on  the  NPRM 
believed  their  involvement  with  the 
tobacco  enforcement  tasks  of  the  law 
would  hurt  their  position  with  the  very 
citizens  they  aim  to  serve.  They 
believed  that  clients  would  fear  or  avoid 
accessing  services,  because  the 
providers  would  also  be  enforcing  the 
laws. 

First,  it  should  be  noted  that  section 
1926  does  not  require  that  the 
inspections  be  performed  by  the  SSAs 
or  by  the  providers  they  contract  with 
to  provide  AOD  services.  The  required 
inspections  may  well  be  carried  out  by, 
or  under  the  direction  of,  other  agencies 
of  State  government.  Moreover,  even  if 
SSAs  do  enforce  the  provision,  the 
Department  does  not  believe  that  they 
will  drive  away  their  target  population 
or  client  base  by  implementing  random, 
unannounced  inspections.  These 
inspections  are  not  directed  at 
individuals  who  purchase  the  tobacco 
products,  rather  at  those  who  sell  or 
distribute  the  products  to  youth.  Neither 
the  required  law  nor  this  regulation 
requires  penalties  against  an  individual 
for  violating  tobacco  access  laws.  The 
Department  feels  that  a  client's 
perception  of  risk  or  fear  of  reprisal  will 
be  negligible  and  that  AOD  prevention 
and  treatment  providers  will  not  be 
negatively  impacted. 

Comments  were  also  received 
regarding  the  use  of  private  entities 
performing  inspections.  The  issue  of 
State  responsibility  and  accountability 
was  raised  regarding  inspections 
conducted  by  private  entities. 
Opponents  raised  concerns  about 
"vigilantism,"  since  they  believed  that 
sucn  inspections  would  be  motivated  by 
an  anti-tobacco  agenda  and  would  be 
subjected  to  no  formal  accountability 
requirements.  Supporters  of  the  use  of 
private  entities  to  inspect  outlets  viewed 
such  inspections  as  an  assurance  that 
individual  citizens  have  the  right  to 
independently  evaluate  the  State's 
progress.  They  argued  that  the  public 
has  the  right  to  be  involved  in 


inspections  and  feared  any  limitation  on 
that  right. 

The  Department  does  not  require  or 
prohibit  the  use  of  independent 
contractors  or  other  type  of  organization 
to  perform  inspections  of  outlets  for  the 
State.  It  is  the  States'  responsibility  to 
demonstrate  to  the  Department  that 
random,  unannounced  inspections  have 
been  conducted  in  a  fair,  consistent, 
unbiased,  planned  manner  that  will 
provide  useful  data  on  the  sale  or 
distribution  of  tobacco  products  to 
minors. 

Commenters  offered  numerous 
recommendations  on  alternate  strategies 
for  inspecting  outlets.  One  commenter 
suggested  using  "random  inspections" 
for  scientific  measures,  "routine 
inspections"  for  compliance  checks,  and 
"targeted  inspections"  for  enforcement 
of  previous  violators.  Other 
recommendations  included  routine,  pre- 
aimounced  inspections  and  the 
inspection  of  outlet-sponsored  "give-a- 
way" programs,  as  already  specified  by 
the  NPRM. 

While  the  Department  believes  that 
these  suggested  strategies  are  helpful,  in 
the  interest  of  providing  States  with 
appropriate  flexibility,  the  Department 
will  not  prescribe  how  random, 
unannounced  inspections  are  to  be 
performed.  Such  approaches  have  been 
noted  and  may  be  included  in  further 
guidelines  and  training  provided  by  the 
Department  to  inform  States  on  all  the 
options  available  to  them  in  effectively 
carrying  out  these  requirements. 

Commenters  argued  that  the  targeted 
inspections  required  in  the  proposed 
regulation  imply  States'  knowledge  of 
prior  violations  and  that  such 
information  does  not  currently  exist  and 
cannot  be  tested  for  in  the  first  year. 
Others  argued  that  targeted  inspections 
exceed  the  intent  of  the  law.  Still  others 
argued  that  targeted  inspections  should 
be  required. 

The  Department  has  reviewed  the 
proposed  requirement  for  inspections 
targeted  at  outlets  with  previous 
violations.  The  Department  believes  that 
each  State  should  have  the  flexibility  to 
enforce  its  laws  in  a  manner  that  can 
reasonably  be  expected  to  reduce 
availability  of  tobacco  products  to 
minors  in  light  of  that  State's  own 
unique  circumstances.  Therefore,  we  are 
not  requiring  that  States  conduct 
targeted  inspections.  States  are 
reminded,  however,  that  targeted 
inspections  are  an  appropriate  method 
of  controlling  youth  access  to  tobacco 
products  and  may  be  considered  by  the 
Secretary  in  making  a  determination 
when  a  State  is  not  found  to  be  in 
substantial  compliance  with  the  State's 


negotiated  inspection  failure  rate,  which 
is  discussed  in  more  detail  below. 

Other  Well-Designed  Procedures 

Many  commenters  argued  that  the 
proposed  requirement  for  "other  well- 
designed  procedures"  was  excessive. 
Many  commenters  perceived  the 
NPRM's  requirement  for  "other,  well- 
designed  procedures"  as  forcing  States 
to  enact  additional  laws  as  a  condition 
of  funding,  and  thus  exceeding  the 
scope  of  the  statute,  congressional  intent 
and  Departmental  discretion  under  the 
statute.  Commenters  further  stated  that 
existing  laws  and  procedures  are 
sufficient  and  that  this  requirement 
would  necessitate  new  legislation  that 
would  interfere  or  conflict  with  existing 
laws. 

Commenters  representing  SSAs 
claimed  they  would  not  be  able  to 
initiate  "other  well-designed 
procedures"  in  time  to  adequately 
comply  with  the  regulation,  especially 
since  State  legislatures  meet  briefly,  or 
not  at  all,  this  year.  Examples  of 
procedures  considered  problematic  and 
time-consuming  to  implement  include 
licensing,  controls  on  vending 
machines,  and  excise  taxes.  They 
believed  that  each  of  these  procedures  is 
a  highly  charged  political  issue  and  not 
easily  passed  legislatively.  Some  States 
argued  that,  given  their  need  to  enact 
enforcement  legislation  and  the  strength 
of  the  tobacco  industry's  opposition  to 
such  initiatives,  they  would  need  to 
receive  an  extension  from  the 
Department  for  compliance. 

Many  other  commenters  requested 
that  the  final  rule  mandate  specific 
procedures  (suggested  strategies  and 
examples  found  in  the  Preamble  and  the 
Model  Law  that  was  appended  to  it) 
rather  than  allow  the  flexibility 
provided  in  the  NPRM.  They  stressed 
the  need  for  a  more  stringent  approach 
to  the  requirement  and  recommended 
that  a  wide  range  of  mandates  be 
included  in  the  regulation,  such  as: 

1.  A  tobacco  sales  or  distribution 
licensing  system; 

2.  A  graduated  schedule  of  penalties 
for  violations; 

3.  A  ban  on  vending  machines; 

4.  Elimination  of  all  vending 
machines  in  locations  where  minors 
have  access;  and 

5.  An  updated  version  of  the  Model 
Law. 

The  Department  has  been  persuaded 
by  pubhc  comment  to  allow  the  States 
flexibility  to  determine  which  strategies 
are  most  appropriate  for  meeting  the 
compliance  target  and  enforcement 
requirements  of  the  law  and  the 
regulation.  To  require  "other  well- 
designed  procedures"  at  this  time  could, 


we  believe,  greate  unnecessary 
legislative  obstacles  for  States,  making  it 
more  difficult ,  not  less,  to  achieve  the 
goal  of  reducing  the  use  of  tobacco  by 
youth.  It  would  be  counterproductive  to 
the  goal  of  increasing  State  enforcement 
activities  if  the  final  regulation  were  to 
require  States  to  take  additional 
legislative  action  to  strengthen  State 
tobacco  control  laws.  We  continue  to 
believe  that  the  adoption  of  "other  well 
designed  procedures"  would  enhance 
the  effectiveness  of  State  programs  to 
curtail  youth  access  to  tobacco. 
However,  during  the  initial  phase  of 
implementing  this  statute,  State 
enforcement  efforts  will  be  more 
effective  if  States  can  devote  time  to  the 
development  of  effective  enforcement 
mechanisms  without  the  additional 
burden  of  seeking  legislative  changes  in 
State  law.  Therefore,  the  Department 
has  eliminated  the  requirement  of 
"other  well-designed  procedures"  from 
the  final  rule. 

The  Department  notes  that  the  FDA's 
proposed  regulations  include  several  of 
the  "other  well-designed  procedures" 
suggested  in  the  preamble  of  the  NPRM 
for  this  rule  as  well  -as  other  restrictions 
suggested  by  commenters  (e.g.,  the 
elimination  of  vending  machine  sales 
and  the  prohibition  of  the  sale  of  single 
cigarettes).  The  FDA  proposal  would  not 
be  directed  toward  affecting  State  laws. 
Rather,  FDA  proposes  to  affect  the 
conduct  of  manufactures,  distributors 
and  retailers  of  tobacco  products,  a 
potentially  effective  and  important 
means  of  reducing  the  numbers  of 
children  and  adolescents  who  use  and 
become  addicted  to  tobacco  products. 

States  should  also  be  aware  that,  as 
part  of  each  SAPT  application,  they  are 
required  to  report  what  they  have  done 
to  enforce  the  law  during  the  previous 
fiscal  year  and  what  they  intend  to  do 
during  the  fiscal  year  for  which  they  are 
applying  for  funds.  As  discussed  later, 
the  Secretary  may,  in  extraordinary 
circumstances,  consider  a  number  of 
factors  other  than  the  results  of  the 
random,  unaimounced  inspections  in 
determining  compliance.  One  factor  to 
be  considered  is  the  extent  of  the 
activities  the  State  is  carrying  out  in 
enforcing  the  law.  Certainly,  the 
suggestions  in  the  preamble  for  the 
NPRM  and  the  recommendations 
offered  by  commenters  on  the  NPRM  are 
viable  ways  that  the  States  can  enforce 
the  provision. 

States  are  reminded,  however,  that  the 
Governor  must  assure  the  Department 
that  the  State  will  enforce  its  statute  in 
a  manner  that  will  reasonably  reduce 
the  availability  of  tobacco  products  to 
minors.  If  a  State  fails  to  meet  the 
negotiated  compliance  target  as  outlined 
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in  this  regulation  and  discussed  below, 
the  Department  may  seek  additional 
information  from  such  State  before  the 
Department  will  award  the  State  a  Block 
Grant.  This  information  must  be 
sufficient  to  provide  reasonable 
assurance  to  the  Department  that  the 
State  will  enforce  its  law.  consistent 
with  section  1926  of  the  PHS  Act  and 
the  regulations. 

Many  comments  focused  attention  on 
specific  procedures  that  a  State  might 
implement  and  which  were  perceived 
by  many  as  required.  First,  numerous 
commenters  opposed  the  use  of  a 
licensing  system  for  retailers.  Some 
commenters  opposed  the  NPRM's 
example  of  State  licensing  fees  as  a 
method  of  paying  for  the  enforcement  of 
this  regulation,  arguing  that  fees  will 
hurt  profits  and  lead  to  a  loss  of  jobs. 
Commenters  feared  the  regulatory 
nature  of  a  licensing  system,  as  States 
would  be  able  to  threaten  retailers  with 
suspension  or  revocation  of  their 
licenses  for  illegal  sales  of  tobacco 
products  by  their  employees.  The 
licensing  power,  it  is  argued,  could  also 
be  used  to  prohibit  sales  clerks  under 
the  age  of  18  from  handling  tobacco 
products.  Conunenters  also  feared  that  a 
licensing  system  would  allow  regulators 
to  pursue  a  broad  anti-tobacco  agenda. 
Finally,  commenters  believed  that 
retailers  would  not  be  able  to  design  and 
implement  programs  to  comply  with 
State  and  Federal  substance  abuse  laws. 
Thus,  they  argued,  a  new.  complex 
licensing  program  is  not  needed  in  order 
to  limit  the  sale  of  tobacco  products  to 
minors.  In  contrast,  many  other 
commenters  supported  a  licensing 
mechanism  for  the  sale  of  tobacco.  Some 
recommended  a  system  with  a 
graduated  schedule  of  penalties  for 
illegal  sales,  culminating  in  the  loss  of 
license. 

The  proposed  regulation  and  Model 
Law  explained  how  a  licensing  system 
could  be  used  to  enforce  the  States'  laws 
effectively,  with  licensure  fees  and  civil 
penalties  funding  both  the  random, 
unannounced  inspections  and  other 
administrative  costs.  The  Department 
did  not,  however,  require  a  licensing 
system  in  the  NPRM.  and  is  not 
requiring  one  in  the  final  rule.  The 
Department  believes,  however,  that  a 
licensing  system  o^ers  States  an 
efficient  method  of  identifying  the  total 
population  of  outlets  for  inspections 
and  enforcement  and  that  licensure  fees 
can  be  a  source  of  funds  to  pay  for 
enforcement  activities. 

A  small  number  of  commenters 
recommended  that  the  Department 
require  either  the  elimination  of  tobacco 
vending  machines  or  the  elimination  of 
vending  machines  in  areas  to  which 


minors  have  access.  They  opposed  the 
use  of  locking  devices  on  vending 
machines  because  they  believed  such 
devices  are  inefTective.  Other 
commenters  supported  using  locking 
devices. 

Bans  and  restrictions  on  vending 
machines  and  locking  devices  are  viable 
options  for  States  to  consider  in 
reducing  tobacco  sales  to  minors,  but 
again,  under  this  regulation  the 
Department  intends  to  allow  States 
flexibility  in  the  strategies  they  use  to 
enforce  tobacco  control  laws. 

Several  commenters  opposed  the 
Department's  suggestion  that  States 
pubhsh  the  names  of,  and  boycott, 
outlets  that  have  sold  tobacco  to' 
individuals  under  the  age  of  18.  They 
believed  this  is  outside  of  the 
Department's  authority  and  that  such  a 
suggestion  should  be  removed  from  the 
regulation.  Commenters  argued  that 
bo^i^utts  do  not  take  into  account 
attempts  made  by  individual  retailers  to 
comply  with  the  law. 

The  regulation  does  not  require  that 
States  publicize  the  names  or  boycott 
outlets  violating  the  law.  However, 
studies  have  shown  that  these 
approaches  can  be  effective  in  reducing 
violations  (e.g.,  Turrisi,  R.;  Jaccard,  J.; 
"Cognitive  and  Attitudinal  Factors  in 
the  Analysis  of  Alternatives  to  Drunk 
Driving,"  Journal  of  Studies  on  Alcohol 
53(5)  p.  405-414,  1992)  and,  therefore, 
are  options  a  State  may  want  to 
consider. 

A  number  of  commenters  requested 
the  elimination  of  the  "Model  Law" 
from  the  NPRM,  arguing  that,  since  the 
NPRM  is  a  Federal  document  that  ties 
compliance  to  funding,  examples  and 
suggestions  were  viewed  as  legal 
demands.  Topics  in  the  Model  Law  that 
received  considerable  comment 
included  registration/licensure  fees, 
suspension  and  revocation  of  licenses, 
licensure  of  outlets  under  common 
ownership,  and  graduated  penalties 
against  violators  of  the  law. 

The  Model  Law  is  not  a  required 
element  of  the  regulation.  The 
Department  published  both  the  Model 
law  and  the  Inspector  General's  report 
with  the  NPRM  to  provide  the  public 
with  further  information  regarding  its 
position  on  the  issue  of  youth  access  to 
tobacco  products  and  to  foster 
discussion  at  the  State  level  about 
various  legislative  strategies  for 
ensuring  the  enforcement  of  tobacco 
access  laws.  These  docimients  will  not 
be  published  with  this  final  rule  but 
will  continue  to  be  made  available. 

Commenters  gave  considerable 
attention  to  the  issue  of  restricting  local 
jurisdictions  firom  passing  more 
stringent  statutes.  They  recommended 


that  the  Department  require  States  to 
permit  local  governments  to  enact  and 
enforce,  as  strong  or  stronger,  local 
tobacco  control  laws  to  supplement  the 
State's  enforcement  activities.  Some 
commenters  on  this  issue  requested  that 
the  Department  recommend  a  decrease 
in  funding  to  any  State  that  limits  the 
power  of  local  governments,  as  the 
Federal  requirements  should  be  seen  as 
a  minimum  standard  for  tobacco  access 
and  control. 

Many  States  currently  preempt 
localities  in  enforcing  or  implementing 
some  forms  of  tobacco  control  activities. 
However,  as  noted  in  the  NPRM,  the 
Federal  statute  and  regulation  are 
minimum  requirements  to  which  the 
States  are  held.  In  no  way  should  they 
be  considered  as  limiting,  or  requiring 
States  to  limit,  the  powers  of  local 
governments  to  enact  or  enforce  tobacco 
control  laws.  As  shown  in  the  DHHS 
Inspector  General's  report  ("Youth 
Access  to  Tobacco,"  Office  of  the 
Inspector  General,  U.S.  Department  of 
Health  and  Human  Services,  OEI-01- 
92-00880,  page  7,  August  1992),  the 
majority  of  minors  laws  and 
enforcement  efforts  regarding  the  sale  of 
tobacco  have  taken  place  at  the  local 
level.  The  Department  encourages  States 
to  allow  localities  the  flexibihty  to  enact 
stricter  laws  or  to  more  rigorously 
enforce  tobacco  control  laws.  However, 
in  the  interest  of  allowing  States 
flexibility  in  implementing  the  law,  the 
Department  will  neither  prohibit  the 
States  fi-om  preempting,  nor  require 
them  to  preempt,  local  initiatives  on 
youth  access  to  tobacco  products. 

Some  commenters  representing  a 
variety  of  interest  groups  argued  that 
State  AOD  agencies  do  not  have  the 
authority  to  enforce  the  law,  nor  should 
they  be  involved  in  the  enforcement  of 
this  law.  Commenters  also  argued  that 
law  enforcement  agencies  are  stretched 
so  thinly  that  they  would  not  be  able  to 
provide  the  needed  support.  Effective 
enforcement  would,  they  suggested, 
require  the  creation  of  a  large,  costly, 
"bureaucratic,"  State-wide  authority, 
which  they  believe  is  contradictory  to 
the  AOD  agencies'  mission. 

The  Department  does  not  specify 
which  agency  within  the  State  is  to  be 
responsible  for  implementing  the  law. 
Enforcement  of  the  law  may  be  done  by 
enforcement  agencies.  SSAs,  private 
entities,  or  a  combination  of  these  and 
other  organizations.  The  Department 
expects  the  Governor  of  each  State  to 
designate  the  most  appropriate  agency 
to  assume  lead  responsibility  for 
implementing  these  requirements. 

It  is.  however,  appropriate  for  the  SSA 
to  work  with  other  State  agencies  to 
ensure  that  tobacco  access  laws  are 
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enforced  at  the  State  level,  as  well  as  to 
work  closely  vsrith  State  legislators  and 
law  enforcement  entities  to  ensure  that 
youth  access  and  enforcement  laws  are 
being  met.  Each  State  will  have  to 
consider  the  relative  resources  and 
capabilities  of  its  various  State  entities 
and  make  a  determination  as  to  the  most 
appropriate  enforcement  agency.  So  as 
to  provide  the  Department  with 
sufficient  information  on  the  strategies 
to  implement  the  law,  the  Department 
in  its  final  rule  requires  that  each  State 
report  in  future  applications  on  the 
agency  or  agencies  designated  by  the 
Governor  to  be  responsible  for 
implementing  the  requirements  of 
Section  1926. 

Annual  Reporting 

A  few  commenters  recommended  that 
the  Department  establish  stronger 
inspection  requirements  (e.g.,  three 
levels  of  inspection,  more  clear 
requirements  for  performing 
inspections,  fewer  inspection  violations 
before  the  Department  reduces  funding, 
and  the  creation  of  a  system  of  penalties 
against  outlets),  and  that  the  States  be 
required  in  their  application  materials 
to  describe  these  activities  in  detail. 

The  Department  is  confident  that  the 
inspection  process  as  outlined  in  the 
final  rule  is  sufficient  for  determining 
whether  the  States  are  complying  with 
the  regulation.  States  on  their  own  may 
choose  to  implement  more  stringent 
inspections  and  if  they  do.  States  are  to 
explain  what  they  have  done  in  their 
application.  In  carrying  out  more 
stringent  inspections,  however.  States 
should  make  sure  that  they  can  provide 
the  information  the  Secretary  requires  in 
this  regulation  in  order  to  make  a 
determination  of  compliance. 

Many  commenters  reconmiended 
greater  specificity  in  the  reporting 
requirements  being  made  by  the 
Department.  The  Department  does  not 
agree.  The  Department  is  requiring  the 
States  to  provide  information  sufficient 
to  meet  the  requirements  of  the 
regulation  and  no  more.  To  require  that 
States  submit  additional  information, 
even  though  that  information  is  not 
necessary  for  determining  the 
completeness  of  the  application  or 
compliance  with  the  criteria  established 
in  this  regulation,  would  put  an  undue 
burden  on  the  States. 

Several  commenters  disagreed  with 
the  requirement  for  separate  reporting 
for  over-the-counter  and  vending 
machine  sales  in  the  aimual  report. 
They  argued  that  it  is  excessive  and 
implies  a  separate  compliance  target  for 
over-the-counter  and  vending  machine 
sales. 


The  Department  believes  that  the 
commenters  misunderstood  the 
reporting  requirements  at  issue.  It 
should  be  noted  that  the  Department  is 
basing  compliance  on  the  aggregate 
results  of  both  over-the-counter  and 
vending  machine  inspections.  The 
separate  reporting  requirements  permit 
a  better  analysis  of  the  results,  and  they 
allow  the  Secretary,  in  extraordinary 
circumstances,  to  consider  the  make-up 
of  the  outlets  inspected  in  determining 
compliance,  if  the  State  does  not  meet 
the  performance  target  as  negotiated 
with  the  State.  Of  course,  if  the 
proposed  FDA  regulations'  prohibition 
of  vending  machine  sales  goes  into 
effect,  we  will  revise  our  reporting 
forms  to  reflect  this  change.  In  the  event 
a  State  prohibits  vending  machine  sales 
of  tobacco,  the  State  will  not  have  to 
include  nonexistent  vending  machines 
in  its  sample  or  enter  any  data  for 
vending  machines. 

Public  Comment 

There  were  several  comments  on  the 
requirement  that  public  comment  shall 
be  obtained  and  considered  by  the  State 
prior  to  its  submission  of  a  report  to  the 
Secretary;  most  such  comments  were  in 
favor.  Those  that  disagreed  were 
concerned  about  the  biu-den  thus 
represented  and  the  timelines  for 
reporting. 

Section  1941  of  the  PHS  Act  requires 
States  to  offer  the  public  an  opportunity 
for  comment  on  the  State  SAPT  plan.  In 
addition  to  this  requirement,  the  final 
rule  requires  each  State  to  submit  for 
public  comment  the  elements  of  the 
SAPT  Block  Grant  report  that  relate  to 
implementing  this  regulation.  The 
Department  does  not  believe  that  this  is 
an  excessive  burden  on  the  States  nor 
that  it  will  create  any  urmecessary  delay 
in  the  submission  of  applications,  since 
the  States  can  send  this  portion  of  the 
report  out  for  public  comment  at  the 
same  time,  and  in  the  same  way,  as  they 
send  the  plan. 

Scientifically  Sound  Sampling  Frame 
and  Design 

Many  comments  were  received 
regarding  the  requirement  for  a 
scientifically  sound  estimate  based  on 
an  adequate  sample  design  of  the 
inspection  effort.  The  majority  of  the 
commenters  disagreed  with  this 
requirement.  Both  those  who  agreed 
with  the  requirement  and  those  who 
disagreed  were  concerned  about  the 
States'  ability  to  carry  out  this 
requirement  without  greater  specificity, 
time  and  fimding.  Many  of  the 
commenters  believed  for  these  reasons 
that  the  sampling  requirement  is  not 
fair,  is  uiuealistic  or  is  confusing.  Many 


of  the  conunenters  recommended  that 
the  States  either  be  given  more  time  to 
develop  scientifically  sound  estimates 
of  success,  be  given  m.ore  flexibility,  or 
that  the  requirement  be  eliminated. 

A  few  commenters  made  specific 
suggestions  as  to  how  to  improve  the 
guidance  on  sample  design,  including 
mandating  inspections  that  would 
assure  adequate  representation  of  the 
universe,  and  requiring  that  the  sample 
represent  the  ethnicity,  gender  and  age 
distributions  of  the  community  in 
which  the  purchases  are  made. 

The  Department  believes  that  it  is 
necessary  for  the  States  to  conduct 
probability  samples  of  outlets  to  be 
inspected  so  that  the  Department  has  a 
reliable  measure  of  how  the  law  is  being 
enforced  throughout  the  individual 
States.  The  Department  does  not  believe 
the  States  should  be  permitted  to  focus 
their  efforts  on  locations  that  are 
unlikely  to  have  a  substantial 
population  of  underage  persons.  A 
requirement  to  draw  a  probability 
sample  also  will  ensure  that  the  States 
select  outlets  accessible  to  youth.  The 
Department  is  available  to  provide 
technical  assistance,  training  and 
guidelines  with  regard  to  the 
development  of  the  sample  designs. 

Some  commenters  believe  that  the 
requirement  for  a  scientifically  sound 
sampling  frame  and  design  implies  State 
enactment  of  licensure  laws  to  provide 
a  sampling  base,  since  the  regulation 
does  not  provide  a  clear  design  for  a 
scientifically  sound  sampling  frame. 

The  Department  believes  there  are  a 
variety  of  methods  whereby  a  State  may 
develop  a  sound  sampling  design  in  the 
absence  of  a  licensing  or  formal 
registration  system.  At  the  outset,  it 
should  be  noted  that,  sample  designs 
will  vary  by  State.  States  with  complete 
centralized  license  lists  can  use  these 
lists  in  developing  a  sampling  frame. 
Other  States  can  utilize  commercial 
business  lists  that  can  be  purchased 
from  a  variety  of  sources.  These  lists 
may  not  be  as  complete  as  license  lists 
(particularly  for  small  businesses  and 
street  vendors),  in  reflecting  the  total 
universe  of  tobacco  outlets  in  the  State, 
and,  therefore,  States  may  have  to 
supplement  them.  Other  options,  which 
are  not  as  desirable  and  may  have  to  be 
supplemented  include  area  samphng, 
community  sampling,  or  sampling  from 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (BATF)  tax  rolls. 

It  should  be  noted  that  the 
Department  views  an  outlet  as  any 
"location"  which  sells  or  distributes 
tobacco  products.  The  Department  will 
consider  for  sampling  purposes  multiple 
sales  points  within  one  location  to  be  a 
single  outlet.  For  example,  a  motel  that 
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has  a  shop  that  sells  tobacco  products 
over  the  counter,  and  has  several 
vending  machines  which  also  sell 
tobacco  products,  would  be  considered 
one  location. 

Oversampling 

Some  commenters  were  concerned 
about  the  requirement  that  the 
distribution  of  inspection  sites  reflect 
the  distribution  of  minors  in  the  States, 
and  that  inspections  be  conducted  at 
times  when,  or  locations  where,  minors 
are  more  likely  to  purchase,  (e.g.,  near 
schools,  in  malls,  movie  theaters,  etc.). 
This  requirement  is  viewed  as 
complicating  the  process  of  determining 
and  collecting  t)aseline  and 
effectiveness  data  and  increasing  the 
overall  costs  of  performing  inspections. 
The  Dejjartment  does  not  wish  to  put 
unnecessary  obstacles  in  the  paths  of 
states  wishing  to  achieve  the 
compliance  goal  of  the  regulation  and 
reduce  illegal  tobacco  sales  to  minors. 
The  Department  believes  there  are  many 
ways  States  can  ensure  that  the 
inspections  are  conducted  in  such  a  way 
as  to  ensure  an  appropriate  probabiUty 
sample  of  outlets  which  are  accessible 
to  youth  and  is  revising  the  regulation 
to  reflect  this  change. 

Timeframe 

Numerous  commenters  argued  that 
the  Department  is  not  allowing  States 
adequate  time  to  comply  with  the  law 
and  the  proposed  regulation, 
specifically  with  required  inspections, 
reporting,  and  implementation  of  "other 
well-designed  procedures."  Although 
many  commenters  believed  that 
compliance  with  the  inspection 
percentage  targets  is  attainable,  many 
claimed  the  Department  is  not 
accounting  for  the  lead  time  necessary 
for  a  State  to  make  the  required 
legislative  changes  and  to  establish 
inspection  sampling  designs  and 
systems. 

The  Department  agrees  that  additional 
time  is  needed  by  States  to  implement 
an  inspection  process  and  to  make  the 
legislative  and  procedural  changes  that 
may  be  necessary  for  effective 
enforcement  of  their  youth  access  laws. 
The  Department  is,  therefore,  revising 
the  regulation  so  that  for  the  first  and 
second  applicable  fiscal  years,  the  State 
must,  at  a  minimum,  conduct  annually 
a  reasonable  number  of  random, 
unannounced  inspections  of  outlets  to 
ensure  compliance  with  the  law  and 
plan  and  begin  to  implement  any  other 
actions  which  the  State  believes  are 
necessary  to  enforce  the  law. 

For  the  third  applicable  fiscal  year 
and  all  subsequent  fiscal  years,  the 
States  are  to  conduct  annual,  random. 


unannounced  inspections  of  both  over- 
the-counter  and  vending  machine 
outlets.  These  random,  unaiuiounced 
inspections  are  to  cover  a  range  of 
outlets  (not  preselected  on  the  basis  of 
prior  violations)  to  measure  overall 
levels  of  compliance  as  well  as  to 
identify  violations.  Random, 
unannounced  inspections  are  to  be 
conducted  in  such  a  way  as  to  conform 
to  commonly  accepted  statistical 
standards  and  confidence  levels. 

Implementation  of  the  negotiated 
percentage  targets  will  not  begin  until 
the  fourth  applicable  fiscal  year  as 
discussed  in  the  next  section.  The 
Department  expects  that  while  some 
States  will  quickly  achieve  the  Healthy 
People  2000  objective  for  retail 
enforcement,  others  will  have  greater 
success  in  reaching  this  goal  if  given 
additional  time  to  design  and  initiate 
enforcement  of  their  statutes.'  Further, 
the  Department  believes  that  this 
compliance  schedule  accommodates  the 
needs  of  States  for  a  reasonable  period 
of  time  to  organize  their  enforcement 
activities. 

Compliance 

Some  commenters  believed  that  the 
Department  had  exceeded  its  authority 
in  establishing  performance  criteria  and 
suggested  that  the  Department  only 
require  that  States  make  a  good  faith 
effort  to  enforce  the  laws.  Several  other 
commenters  suggested  that  the 
standards  should  be  based  on  State- 
specific  baselines,  while  several  others 
suggested  the  standards  should  disallow 
State-specific  measures  and  develop 
national  standards.  Several  commenters 
believed  that  the  States  are  being  held 
accountable  for  a  Federal  approach,  that 
the  standards  do  not  take  into 
consideration  the  variance  among  States 
and  do  not  recognize  their  differences. 

The  Department  continues  to  believe 
that  the  national  objective  should  be  to 
substantially  reduce  illegal  sales  of 
tobacco  products  to  minors,  and  we 
believe  that  all  States  can  make 
significant  progress  in  reducing  illegal 
tobacco  sales  if  reasonable  actions  are 
taken  to  enforce  each  State's  statute.  We 
recognize  that  enforcement  of  existing 
State  statutes  cannot,  in  isolation, 
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D.C.:  U.S.  Government  Printing  Office.  1995).  p. 
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Enforce  these  laws  so  that  the  buy  rate  in 
compliance  checks  conducted  in  all  50  States  and 
the  District  of  Columbia  is  no  higher  than  20 
percent." 


achieve  the  President's  goal  for 
significantly  reducing  the  initiation  of 
tobacco  use  by  children  and 
adolescents.  Meaningful  enforcement  of 
State  laws  does,  however,  constitute  an 
important  step  in  reducing  the 
availability  of  tobacco  to  children  and 
youth. 

After  considering  the  circumstances 
that  now  exist  in  the  States,  we  believe 
that  achieving  a  20  percent  failure  rate 
in  the  random,  unannounced 
inspections  required  by  the  statute  is  a 
reasonable  objective  towards  which 
States  should  strive.  State  enforcement 
of  access  laws  can  significantly  reduce 
tobacco  use  by  children.  We  are, 
however,  convinced  that  the  best  results 
that  can  be  obtained  under  this 
regulation  will  be  achieved  by  allowing 
States  flexibility  in  designing 
enforcement  strategies  to  reach  the  20 
percent  goal  for  retail  enforcement 
recommended  in  Healthy  People  2000. 
Therefore,  the  Department  is 
establishing  a  20  percent  failure  rate  as 
a  performance  objective  that  States 
should  achieve  within  several  years, 
subject  to  some  variation  in  schedule. 
After  carefully  considering  the  public 
comment  on  this  issue,  the  Department 
now  believes  that  establishing  a  flexible 
schedule  that  is  adapted  to  the  needs  of 
individual  States  for  the  uniform 
schedule  proposed  in  the  NPRM 
strengthens  the  regulation.  Tailoring  the 
timetable  to  the  circumstances  of  the 
States  enables  the  Secretary  to  establish 
quicker  schedules  for  those  States 
which  have  already  made  substantial 
progress  in  enforcing  their  statutes. 
Somewhat  longer  periods  of  time  are 
more  appropriate  for  the  States  that 
have  further  to  go.  Providing  these 
States  additional  time  in  the  initial 
phase  of  implementing  their 
enforcement  activities  will  increase  the 
chance  that  they  will  succeed  in 
achieving  the  goals  rather  than  fail. 
To  ensure  that  States  are  working 
toward  meeting  and  exceeding  that 
objective,  but  allow  some  variation  in 
time  to  achieve  it.  the  Secretary  will 
negotiate  annually  with  each  State  an 
interim  performance  objective  the  State 
should  meet  each  year.  It  is  our 
expectation  that  all  States  will  reach 
jmd  surpass  the  performance  objective 
of  20  percent  within  several  years.  The 
target  level  negotiated  with  each  State 
should  demonstrate  each  State's 
commitment  to  furthering  the  ultimate 
goal  of  reducing  tobacco  use  by 
underage  youth,  reasonably  reducing 
the  availabiUty  of  tobacco  products  to 
minors  and  showing  immediate  and 
sustained  progress  toward  meeting  the 
20  percent  performance  objective. 
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The  results  of  the  random, 
unannounced  insf)ections  in  the  third 
applicable  fiscal  year  (which  are  to  be 
conducted  in  such  a  way  as  to  provide 
a  probability  sample  of  outlets  that 
youth  are  likely  to  frequent)  will  serve 
as  the  base  line.  State  specific  maximum 
failure  rates  will  be  negotiated  for  the 
first  time  for  applications  for  the  fourth 
applicable  fiscal  year  which  for  most 
States  is  FY  1997.  States  are  encouraged 
to  complete  their  inspections  for  the 
third  and  all  subsequent  applicable 
fiscal  years  in  time  to  permit 
negotiations  for  the  next  fiscal  year's 
application. 

Comments  on  the  compliance 
standards  (allowable  rate  of  inspection 
violations)  were  mixed.  A  large  number 
of  commenters  requested  that  the 
compliance  standards  be  made  more 
stringent.  They  provided  several 
suggestions  on  how  the  standards  could 
be  strengthened,  particularly  in  the 
fourth  year  and  beyond  (either  five 
percent  or  ten  percent  failure  rates). 

Several  commenters  suggested  that 
the  Department  eliminate  the 
comphance  standards,  stating  that  they 
are  too  stringent,  arbitrary  or 
prescriptive.  A  few  stated  that  the 
standards  will  serve  as  a  disincentive  to 
accurate  enforcement  and  reporting.  A 
few  commented  that  the  standards  will 
be  impossible  to  evaluate.  Some 
expressed  concern  that  this  approach 
could  result  in  enforcement  by  the 
Department  rather  than  by  the  States. 

Several  commenters  argued  that  the 
States  are  being  held  accountable  for 
compliance  standards  founded  on  faulty 
premises  established  by  precursor 
studies  conducted  at  the  local  level,  and 
that  the  resulting  reduction  in  the 
failure  rate  of  random,  unannoimced 
inspections  cannot  be  applied  to  the 
State  level.  Further,  they  argued  that  the 
reduction  in  the  number  of  inspection 
failures  resulted  from  public  education 
and  notification  of  inspection  efforts. 

The  goal  of  the  statute  is  to  reduce  the 
extent  to  which  tobacco  products  are 
available  to  minors,  which  is  critical  to 
reducing  tobacco  use  among  minors. 
The  Department  believes  to  achieve  a 
meaningful  reduction  in  illegal  tobacco 
sales  to  minors  there  must  be  a 
measurable  performance  objective.  As 
discussed  below,  the  Department  has 
selected  20  percent  as  the  appropriate 
objective. 

"The  Department  has  decided, 
however,  based  on  the  comments 
received  that  a  more  effective  and 
efficient  program  will  result  from 
eliminating  the  one-size-fits-all 
standards  proposed  in  the  NPRM  that 
would  estabUsh  a  uniform  schedule  of 
annual  failure  rate  reductions  from  50  to 


40  to  30  to  20  percent.  In  its  place,  the 
Secretary  will  negotiate  a  strategy  with 
each  State  for  achieving  the 
performance  objective  over  a  period  of 
several  years.  The  Department  beheves 
this  approach  offers  States  the  flexibility 
needed  to  achieve  the  objective.  We 
would  hope,  of  course,  that  when  each 
state  achieves  the  20  percent 
performance  objective,  they  would 
continue  to  seek  even  lower  levels, 
eventually  eliminating  illegal  sales  to 


minors. 


With  regard  to  setting  the 
performance  objective  at  20  percent, 
while  there  has  been  little  experience 
with  State  level  enforcement  and. 
therefore,  no  studies  to  document 
appropriate  expectations  for  State-wide 
inspections,  the  Department  believes 
that  the  local  studies  do  provide  a 
reasonable  starting  point.  Several 
studies  in  which  unannounced 
inspections  were  used  to  measure  access 
by  minors  to  tobacco  products  show  a 
significant  reduction  in  the  availability 
of  such  products  when  enforcement  is 
strengthened.  These  studies  reflect  a 
sales  rate  of  tobacco  products  to  minors 
of  24  percent  to  39  percent  within  one 
to  two  years  of  such  enforcement  efforts 
(see  studies  cited  in  NPRM,  58  FR 
45157).  Other  studies  have  shown  that 
moderate  enforcement  efforts  such  as 
officially  sponsored  "stings"  and 
citations  led  to  levels  of  illegal  sales  of 
close  to  zero  percent  (see  discussion  in 
economic  analysis,  below).  These 
studies  suggest  that  States  using 
reasonable  enforcement  measures 
should  be  able  to  reduce  illicit  sales  of 
tobacco  products  to  minors  to  20 
percent  or  below  over  a  relatively  short 
period  of  time.  Under  the  final  rule,  that 
time  period  will  be  negotiated  with  each 
State. 

The  Department  will  also  work  to 
assist  States  by  supporting  research  and 
providing  technical^ assistance  helpful 
in  determining  the  type  of  enforcement 
measures  and  control  strategies  that  are 
most  effective.  This  information  will  be 
helpful  to  States  in  improving  their 
enforcement  measures  and  further 
reducing  their  failure  rates. 

Many  commenters  expressed  concern 
that  all  retailers  were  being  held 
accountable  for  the  mistakes  of  a  few 
and  that  the  sampling  frame  would  only 
result  in  a  suggested  or  "estimated" 
overall  compliance  level  against  which 
penalties  would  be  determined.  They 
were  concerned  about  the  use  of  a 
sample  to  "estimate"  overall 
compliance. 

It  appears  that  these  commenters 
misunderstood  the  Department's  intent. 
The  penalties  prescribed  by  section 
1926(c)  of  the  PHS  Act  are  appUed  to 


the  State  by  means  of  a  reduction  in  the 
amount  of  the  SAPT  Block  Grant  fimds 
they  receive.  The  penalties  are  not 
applied  to  retailers. 

Secretary's  Discretion 

Several  commenters  expressed 
concern  regarding  the  discretion  given 
to  the  Secretary  in  determining 
compliance  in  extraordinary 
circumstances.  They  feared  that  such 
discretion  will  ultimately  undermine 
the  intent  of  the  regulation.  A  number 
of  commenters  raised  issues  regarding 
cases  in  which  a  State  does  not  meet  the 
compliance  criteria.  A  large  number 
thought  that  the  term  "substantial" 
should  be  deleted  because  it 
undermined  the  Department's  ability  to 
carry  out  the  penalties  stipulated  in  the 
law.  From  the  alternative  perspective,  a 
few  commenters  believed  that  the 
significant  efforts,  activities  and 
progress  of  the  States  should  be 
considered  by  the  Secretary  in  making 
a  compliance  determination.  A  few 
thought  a  waiver  should  be  given  only 
after  a  public  hearing.  Lastly,  there  were 
a  few  commenters  who  suggested  that 
the  Department  require  enactment  of 
one  or  more  of  the  "other  procedures" 
cited  in  the  NPRM  in  the  event  that 
either  a  State  is  found  out  of  compliance 
after  the  first  year,  or  that  waivers  not 
be  appUed.  in  the  event  that  the  State 
failed  to  enact  the  recommended  "other 
well-designed  procedures."  The 
regulation  permits  the  Secretary  to.  in 
extraordinary  circumstances,  consider 
other  factors  in  determining  compliance 
with  the  regulation,  in  the  event  that  the 
State  fails  to  adequately  comply  with 
the  requirements.  As  indicated  these 
will  only  be  considered  in  extraordinary 
circumstances.  In  these  instances,  the 
Department  will  review  a  number  of 
factors  including  appropriate  survey 
data  indicating  that,  in  the  previous 
year,  significant  progress  has  been  made 
toward  reducing  the  use  of  tobacco 
products  by  minors.  It  will  be  the 
responsibility  of  the  State  to  explain  the 
extraordinary  circumstance  and  to 
provide  the  information  for  the 
Secretary  to  consider. 

Moreover,  the  Department  reminds 
the  States  that  the  Secretary,  in 
extraordinary  circumstances,  may 
consider  other  well-designed 
procedures,  in  addition  to  the  overall 
success  a  State  achieves  in  reducing  the 
availability  of  tobacco  products  to 
minors,  in  making  a  determination 
regarding  a  State  which  does  not  meet 
its  negotiated  goal.  The  Department 
recognizes  that  some  States  may 
implement  other  approaches,  along  with 
their  inspection  system,  which  may 
effectively  reduce  youth  access  and  use 


1  ->n)5 


Ri-ster  /  Vol.  61,  No.  13  /  Friday,  January  19,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  13  /  Friday.  January  19,  1996  /  Rules  and  Regulations  1501 


^-^ot) 


ster  /  Vol.  61,  No.  13  /  Friday,  January  19,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  13  /  Friday.  January  19,  1996  /  Rules  and  Regulations  1501 


UMI 


of  tobacco  products.  The  Secretary  may 
also  consider  the  State's  efforts  with 
respect  to  targeted  inspections  and 
enforcement  measures  toward  those 
outlets  known  to  be  selling  or 
distributing  tobacco  products  to  minors. 

The  Department  notes  that  this 
discretion  would  be  used  in  only 
extraordinary  circumstances,  and  a  State 
must  clearly  docimient  the  information 
that  it  wishes  the  Secretary  to  consider 
in  determining  whether  to  exercise  that 
discretion.  The  Department  believes  that 
allowing  the  Secretary  to  take  other 
factors  into  consideration,  in 
extraordinary  circumstances,  will  not 
undermine  the  intent  of  the  law  which 
is  to  reduce  youth  access  to  tobacco 
products. 

Compliance  Penalties 

Several  conunenters  expressed 
concern  about  the  reduction  in  the 
Block  Grant  allotment  for  non- 
compliance. They  considered  the 
reduction  to  be  punitive,  unfair  and  too 
prescriptive.  They  further  stated  that  the 
reduction  would  weaken  or  harm  the 
alcohol  and  other  drug  abuse  prevention 
and  treatment  systems.  Lastly,  they 
expressed  concern  that  the  State  AOD 
agencies  have  no  control  over  the 
situation  since  they  are  neither 
responsible  for  tobacco  programs  nor  for 
law  enforcement. 

The  Department  appreciates  the 
concerns  expressed  regarding  the 
potential  reduction  in  the  Block  Grant 
allotment  and  the  negative  impact  of 
such  a  reduction  on  the  alcohol  and 
other  drug  abuse  prevention  and 
treatment  systems.  However,  the 
Department  also  recognizes  the 
importance  of  strong  incentives  for 
meeting  the  performance  objective  and 
notes  that  the  reduction  in  allotment  for 
non-compliance  is  legislated  and  not 
subject  to  change  through  the  regulatory 
process. 

Funding 

Many  commenters  opposed  this 
regulation  with  the  argument  that  it 
imposes  an  unfunded  mandate  upon 
States  from  the  Federal  Government,  in 
contradiction  of  the  Administration's 
policies  on  unfunded  mandates. 

Commenters  representing  a  wide 
variety  of  groups  had  serious  concerns 
about  how  to  fund  the  overall 
implementation  of  §  1926,  especially  the 
random,  unannounced  inspections. 
Many  opposed  the  regulation,  fearing 
they  would  be  forced  to  pay  for 
enforcement,  such  as  merchants  who 
believed  that  they  would  bear  the  cost 
of  implementing  and  enforcing  this 
regulation  through  Ucensing  fees  and 
penalties.  State  agencies  believed  they 


would  be  forced  to  shoulder  the  costs  by 
diverting  funds  away  from  AOD 
prevention,  treatment  and  other  law 
enforcement  activities.  They  claimed 
that  alcohol  and  other  drug  abuse 
programs  and  violence  programs  would 
have  to  be  cut,  in  order  to  pay  for  the 
enforcement  of  tobacco  laws. 
Government  representatives  believed 
that  taxes  would  have  to  be  raised  or 
licensure  fees  enacted  to  comply  with 
the  regulation.  Several  argued  that  Block 
Grant  funds,  or  Federal  funds  from 
another  source,  should  be  used  to  pay 
for  the  cost  of  complying  with  this 
requirement. 

Many  commenters  objected  to  the 
restriction  on  the  use  of  the  Block  Grant 
program  funds.  Many  commenters  also 
argued  that  the  five  percent  allotment 
for  administrative  expenses  is  already 
too  small  for  current  administrative 
costs  of  the  Block  Grant,  without 
factoring  in  tobacco  law  enforcement. 
They  feared  that  tobacco  law 
enforcement  would  force  AOD  programs 
to  be  cut,  and  that  some  States  would 
not  be  able  to  comply.  Others  argued 
that  youth  access  should  be  considered 
a  prevention  activity  and,  therefore,  the 
Block  Grant  program  funds  should  be 
used  to  fund  the  enforcement. 

Many  expressed  concern  that  the 
sampling  frame  requirement  is  costly, 
time-consuming,  and  labor-intensive. 
Conunenters  additionally  argued  that 
the  cost  involved  for  the  enforcement  of 
this  law  may  result  in  a  shift  of 
resources  out  of  needed,  publicly 
accepted  alcohol  and  other  drug  abuse 
prevention,  treatment  and  enforcement 
activities  into  tobacco  enforcement. 
They  argued  that  social  services  and  law 
enforcement  are  often  housed  in 
agencies  other  than  those  administering 
the  SAPT  Block  Grant,  giving  them  no 
inherent  stake  in  complying  with  the 
regulation,  especially  since  the  cost  for 
enforcement  is  expected  to  be  high. 

The  Department  recognizes  the 
difficult  funding  decisions  and  the  need 
to  balance  competing  program  priorities 
which  States  will  face  in  order  to 
implement  this  law.  Inspections  and 
enforcement  are,  however,  requirements 
of  the  law,  requirements  that  the 
Department  cannot  waive. 

The  Depeutment  wishes  to  explain  the 
availability  of  Federal  Block  Grant 
funding  for  implementation  of  these 
statutory  requirements.  States  may  use 
funds  from  the  Centers  for  Disease 
Control  and  Prevention's  Preventive 
Health  and  Health  Services  Block  Grant 
(42  U.S.C.  300w,  et  seq.].  for  sample 
design,  inspection  and  other 
enforcement  purposes,  as  funds  from 
this  block  grant  are  available  to  assist 
States  in  conducting  activities 


consistent  with  making  progress  toward 
achieving  the  objectives  established  by 
the  Secretary  for  the  health  status  of  the 
Nation's  population  for  the  year  2000.^ 

States  may  also  use  funds  from  the 
primary  prevention  setaside  of  their 
SAPT  Block  Grant  allotment,  under  45 
CFR  96.124(b)(1).  to  fund  their  sample 
design  and  inspection  costs.  States  may 
not,  however,  use  funds  from  the  SAPT 
Block  Grant  to  pay  for  other  activities. 
To  allow  States  to  use  SAPT  Block 
Grant  funds  for  such  activities  as  court 
costs,  for  example,  could  significantly 
reduce  the  amount  of  funds  available  for 
substance  abuse  services. 

Other  Comments 

The  Department,  in  numerous 
instances  in  the  NPRM,  requested  input 
and  suggestions  from  commenters  on 
feasible,  objective,  cost-effective 
approaches  to  enforcement  of  the  law 
and  compliance  with  the  regulation. 
Commenters  provided  the  Department 
with  a  large  number  of 
recommendations,  in  the  following 
categories: 

(1)  Control  of  Tobacco  Products 

a.  States  should  eliminate  all  forms  of 
free  distribution  (samples,  coupon 
redemption,  etc.); 

b.  States  should  require  all  tobacco 
products  to  be  kept  behind  the  counter 
at  outlets; 

c.  States  should  ban  the  sale  of  single 
cigarettes; 

d.  States  should  use  locking  devices 
on  vending  machines: 

e.  States  should  not  use  locking 
devices  on  vending  machines;  and 

f.  States  should  require  that  all 
tobacco  products  to  be  kept  locked 
behind  the  counter. 

(2)  Educational  Activities 

a.  States  should  provide  public 
information  and  education  campaigns 
on  the  prohibition  of  sales  and 
distribution  of  tobacco:  and 

b.  States  should  offer  prevention  and 
education  activities. 

(3)  Procedural  Activities 

a.  States  should  detail  procedures  for 
retailers  to  comply  with  the  law  (signs 
notifying  public  of  law,  request  for  ID, 
etc.); 


'  Section  1904(a)(1)(A)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300w-3)  authorizes  the  use 
of  Preventive  Health  and  Health  Services  Block 
Grant  funds  for  "Activities  consistent  with  making 
progress  toward  achieving  the  objectives 
established  by  the  Secretary  for  the  health  status  of 
the  population  of  the  United  States  for  the  year 
2000.  See  also  Healthy  People  2000  Midcourse 
Review  and  1995  Bevisions.  DHHS  Publication  No. 
(PHS).  pp.  35-39. 


b.  Outlets  should  check  the 
identifrcation  of  all  tobacco  purchasers; 
and 

c.  Outlets  should  check  State-issued 
identifications. 

(4)  Assessment/Survey  Activities 

a.  States  should  base  local 
assessments  on  the  cost  of  sting 
operations; 

b.  States  should  base  local 
assessments  on  passive  observations  of 
apparent  age  of  purchasers;  and 

c.  States  should  use  self-report  data 
from  minors  via  survey  questions  about 
their  success  at  purchasing  tobacco 
products. 

(5)  Punitive  Activities 

a.  States  should  allow  for  community 
action  taken  against  violators; 

b.  States  should  increase  fines  for 
violations; 

c.  States  should  not  punish  minors  for 
violating  the  law;  and 

d.  States  should  punish  minors  for 
violating  the  law. 

Although  this  regulation  will  not 
require  that  States  implement  such 
-activities.  States  may  wash  to  review 
this  list  of  suggestions  as  possible 
activities  or  approaches  to  reduce  the 
likelihood  of  violations  of  the  law,  as 
well  as  to  reduce  the  use  of  tobacco 
products  by  children  and  youth. 

Economic  Impact 

Executive  Order  12866  requires  the 
Department  to  analyze  the  costs  and 
benefits  of  any  regulation  that  is  likely 
to  have  an  economic  impact  of  $100 
million  or  more  or  meet  other 
thresholds  specified  in  the  Order.  In  this 
assessment,  the  Department  is  to  pay 
particular  attention  to  the  consistency  of 
the  regulatory  action  with  the  statutory 
mandate,  and  to  avoiding  interference 
writh  State,  local,  and  tribal  governments 
in  the  exercise  of  their  governmental 
functions  (§  6(a)  of  the  Order).  In 
addition,  as  required  by  the  Regulatory 
Flexibility  Act,  the  Department  prepares 
a  Regulatory  Flexibility  Analysis  for  any 
regulation  that  is  likely  to  have  a 
"significant"  economic  impact  on  a 
"substantial  number"  of  small  entities, 
and  analyze  alternatives  that  may  lessen 
impact  on  them.  In  the  preamble  to  the 
proposed  rule,  the  Department 
estimated  compliance  costs  at  about  $50 
million  for  States  and  up  to  $100 
million  for  private  business,  and 
benefits  at  potentially  billions  of  dollars 
a  year.  In  the  analysis  that  follows,  the 
Department  has  svunmarized  the 
original  analysis,  responded  to 
comments  on  it.  and  incorporated 
additional  information,  including  a 
discussion  of  the  use  of  Block  Grant 


funds  to  pay  for  the  sample  design  and 
inspection  requirements  of  this  statute. 
Together* viith  the  remainder  of  the 
preamble,  this  assessment  constitutes 
compliance  with  each  of  these  legal 
requirements.  This  rule  was  reviewed 
by  OMB  pursuant  to  Executive.  Order 
12866  as  an  economically  significant 
regulatory  action. 

The  FDA  has  independently 
estimated  the  effects  of  its  proposal 
(drawing  both  on  original  analysis  and 
substantial  additional  information),  and 
the  economic  analysis  and  background 
information  provided  in  its  NPRM  are 
presented  in  considerably  greater  depth 
than  that  presented  here.  The 
conclusions  in  both  analyses  are  broadly 
consistent. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  estimates  that  at 
present  approximately  1  million 
imderage  youth  and  children  become 
regular  smokers  each  year.  A  major 
cause  is  ready,  illegal  access  to  tobacco 
products.  Three-fourths  or  more  of  all 
outlets  sell  illegally  to  minors,  due  in 
part  to  insufficient  enforcement  efforts, 
which  encourage  a  scoff-law  attitude 
among  merchants.  A  recent  study 
("Design  of  Inspection  Surveys  for 
Vendor  Compliance  with  Restrictions 
on  Tobacco  Sales  to  Minors,"  April 
1994,  prepared  by  Rick  L.  Williams  et 
al.  of  the  Batelle  Corporation)  estimates 
that  73  per  cent  of  all  over-the-counter 
outlets  and  96  per  cent  of  all  vending 
machine  outlets  sell  tobacco  products  to 
minors. 

The  Department  believes  that 
aggressive  and  consistent  enforcement 
efforts  by  States  are  likely  to  reduce 
substantially  illegal  tobacco  sales. 
However,  in  the  absence  of  tobacco 
control  measures  reducing  availability 
and  the  allure  of  tobacco  products  to 
youth,  State  enforcement  activities  may 
not  be  fully  effective.  In  addition,  even 
the  most  successful  enforcement 
activities  may  lead  to  partially  offsetting 
tactics  by  youth,  such  as  older  youth 
legally  buying  cigarettes  and  reselling  or 
giving  them  to  younger  youth.  In  such 
an  event,  the  actual  impact  of  more 
effective  State  enforcement  may  not 
achieve  maximum  progress  in  meeting 
the  goal  of  reducing  the  use  of  tobacco 
products  by  youth  and  children. 
Furthermore,  the  volume  of  illegal  sales 
is  likely  to  vary  depending  on  the 
number  and  location  of  stores  which 
continue  to  sell  illegally.  If,  for  example, 
the  proportion  of  outlets  selling  to 
minors  were  to  be  reduced  by  two- 
thirds,  and  there  are  three  outlets 
located  within  a  two  block  area,  it  is 
likely  that  youth  would  have  access  to 
tobacco  at  one  of  these  three  outlets. 
Although  the  effect  on  the  number  of 


outlets  selling  tobacco  to  youth  may  be 
substantial,  the  inconvenience  to  youth 
might  be  so  small  as  to  reduce  illegal 
sales  only  slightly.  Thus,  the  potential 
range  of  outcomes  imder  serious 
enforcement  may  vary  in  the  extent  to 
which  it  affects  the  prevalence  of  youth 
smoking. 

Estimates  of  annual  spending  on 
cigarettes  by  youth  range  from  about 
$500  million  to  over  $1.5  billion.  (See 
consumption  estimates  by  DiFranza,  J 
and  Tye,  J,  "Who  Profits  from  Tobacco 
Sales  to  Children?"  JAMA,  263:20 
(1990):  2784-2787;  and  Cummings, 
K.M.  et  al.,  "The  Illegal  Sale  of 
Cigarettes  to  U.S.  Minors:  Estimates  by 
State"  American  Joimial  of  Pubhc 
Health  84:2  (1994):  300-302.)  Whereas 
the  original  economic  analysis  used  the 
higher  estimate,  this  analysis  relies  on 
the  lower  figure  presented  in  the  more 
recent  study.  Thus,  as  little  as  a  20 
percent  total  reduction  in  sales  would 
have  an  economic  effect  of  $100  milfion. 

In  light  of  the  penalty  provision 
contained  in  the  statute.  States  will  have 
a  strong  incentive  to  reduce  the  level  of 
illegal  sales.  The  outcome,  however, 
will  depend  on  the  nature  and  extent  of 
the  enforcement  actions  taken  by  the 
States  and,  if  the  FDA  proposed 
restrictions  on  access  and  appeal  were 
made  final,  the  synergistic  effect  such 
efforts  would  have  when  combined  with 
such  additional  control  measures,  and 
with  any  supplemental  tobacco  control 
measures  the  States  may  adopt. 

In  addition  to  overall  reductions  in 
tobacco  sales,  enforcement  of  the  law 
will  affect  the  retail  market.  The  money 
which  would  have  been  spent  on 
tobacco  products  will  be  spent  on  other 
goods  and  services.  An  equivalent 
amount  may  be  spent  in  the  same  stores 
which  sell  tobacco  products.  However, 
in  some  instances  (e.g.,  sales  from  free- 
standing vending  machines)  it  is  not 
clear  that  alternative  products  will  raise 
the  same  volume  of  revenue  for  a 
specific  store.  Therefore,  the  statute  and 
the  final  rule  may  have  a  significant 
effect  on  some  small  businesses  that 
currently  sell  tobacco  products  to 
minors. 

In  this  analysis,  the  Department 
focuses  mainly  on  cigarette  sales,  which 
account  for  the  overwhelming  majority 
of  tobacco  product  sales  to  youth. 
Almost  all  of  the  analysis  is.  however, 
equally  applicable  to  snuff  and  chewing 
tobacco. 

Magnitude  of  Effects 

For  purposes  of  the  analysis,  the 
Department  assumes  that  States  will 
take  significant  actions  to  reduce  the 
number  of  outlets  selling  tobacco 
products  illegally,  achieving  a  rate  of 
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five  years.  Since  about  three- fourths  of 
all  retail  stores  and  almost  all  vending 
machine  outlets  now  sell  to  minors,  a 
State  could  suffer  a  serious  financial 
penalty  if  it  failed  to  bring  the  great 
majority  of  these  outlets  into 
compliance  within  the  sf)ecified 
periods.  Based  on  limited  data,  the 
Department  is  aware  that  some  localities 
have  been  highly  successful  in  reducing 
failure  rates  to  relatively  low  levels.  For 
example,  the  Department  is  aware  of 
one  community — Woodbridge,  Illinois— 
that  used  a  variety  of  control  methods 
to  reach  a  failure  rate  of  less  than  5 
percent.  While  State  compliance  results 
may  not  typically  reflect  the  actual  rate 
of  sales  to  minors,  cigarette  use  by  youth 
decreased  by  half  in  this  same 
community,  despite  the  availability  of 
outlets  selling  illegally  in  adjoining 
areas.  In  another  community — Everett, 
Washington — a  similar  youtn  access 
effort  had  smaller  effects  on  tobacco  use. 
Unfortunately,  there  is  no  scientific 
basis  on  which  to  make  a  definitive 
statewide  or  national  projection,  absent 
a  history  of  far  stronger  enforcement 
efforts  by  States  and  across  a  wider 
ranse  of  communities. 

The  Department  expects  that  actual 
violation  levels  in  most  States,  after 
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enforcement  programs,  will  be  driven 
lower  than  the  percentage  compliance 
targets  to  be  negotiated  for  the  short  run. 
The  Department  does  not  know, 
however,  what  level  of  compliance  the 
States  will  achieve  on  average,  or 
precisely  how  that  level  will  translate 
into  reductions  in  youth  smoking.  It  is 
probable,  however,  that  the  reduction  in 
tobacco  use  by  youth  and  children 
would  be  much  less  than  the  reduction 
in  illegal  sales  measured  by  the  State's 
failure  rate.  In  the  original  economic 
analysis  the  Department  suggested  that 
a  one-third  to  two-thirds  reduction  in 
smoking  might  be  possible  through 
improved  enforcement.  The  Department 
now  believes  that  a  significantly  lower 
estimate  is  more  realistic  given  the 
uncertainties  implicit  in  varying  levels 
of  State  enforcement  and  the  absence  of 
meaningful  controls  on  tobacco 
advertising  and  promotion. 

The  economic  analysis  in  FDA's 
proposed  regulations  implicitly 
considered  the  impact  of  State  programs 
in  concluding  that  'if  aggressively 
implemented  and  supported  by  both 
industry  and  public  sector  entities, 
comprehensive  programs  designed  to 
discourage  youthful  tobacco 
consumption  could  reasonably  achieve 


the  Healthy  People  2000  goal  of  halting 
the  onset  of  smoking  for  at  least  half,  or 
500.000,  of  the  1,000,000  youngsters 
who  presently  start  to  smoke  each 
year."  ^  However,  in  the  absence  of 
adequate  empirical  data,  FDA  could  not 
determine  the  independent  contribution 
of  each  proposed  restriction.  Similarly, 
in  view  of  the  substantial  uncertainty 
regarding  future  State  enforcement 
efforts,  the  potential  for  offsetting 
industry  promotional  tactics,  and  the 
willingness  of  older  youth  to  purchase 
tobacco  products  for  younger  youth,  the 
Department  is  unable  to  make  a  precise 
quantitative  estimate  of  the  impact  of 
this  regulation  on  youth  smoking  rates. 
The  Department  expects,  however,  that 
any  plausible  estimate  would  exceed 
one-tenth,  but  fall  short  of  one-third. 
Nevertheless,  the  analysis  below 
demonstrates  that  even  very  modest 
declines  in  the  rate  of  adolescent 
smoking,  much  smaller  than  those 
reasonably  anticipated,  would  yield 
substantial  health  benefits  among 
adults. 


■  Federal  Register.  Vol.  60.  No.  155.  August  11. 
1995.  p.  41362. 
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A  reduction  in  teen  smoking  implies 
a  considerable  reduction  in  adult 
smoking,  over  time.  Since  . 
approximately  70  percent  of  adult  daily 
smokers  became  daily  cigarette  smokers 
by  age  18,  a  substantial  number  of  the 
youth  deterred  from  smoking  by  this 
regulation  would  become  nonsmoking 
adults.  Moreover,  this  effect  would  be 
over  and  above  the  effects  of  smoking 
cessation  programs,  education,  family 
pressures,  and  other  public  and  private 
influences  on  the  prevalence  of 
smoking.  While  the  Department 
estimates  a  probable  reduction  in 
cigarette  sales  of  millions  of  dollars  a 
year  in  the  near  term,  this  reduction 
would  translate  into  an  annual  multi- 
billion  dollar  effect  over  the  long  run,  as 
each  cohort  of  non-smoking  youth  ages 
into  non-smoking  adults.  FDA 
calculated  the  benefits  of  tobacco 
regulation  by  conservatively  assuming 
that  only  one-half  of  the  teenagers 
deterred  from  smoking  would  remain 
nonsmokers  as  aduHs.*  That  analysis, 
which  was  largely  based  on  data  from 
the  American  Cancer  Society's  Cancer 
Prevention  Study  II,  implies  that 
reducing  the  number  of  smoking  youth 
by  as  little  as  1  percent  would  prevent 
1,200  future  smoking-related  deaths, 
gaining  over  18,000  life-years,  among 
each  year's  cohort  of  teenagers  who 
would  otherwise  begin  to  smoke.  As  the 
projected  results  are  proportional  to  the 


'Ibid., 


p.  41360. 


assumed  effectiveness  rate,  this  model 
also  indicates  tha^a  5  percent  reduction 
in  youth  smoking  would  prevent  6,000 
premature  deaths,  a  10  percent 
reduction  12,000  premature  deaths  and 
a  20  percent  reduction  24,000  premature 
deaths  among  that  teenage  cohort.  The 
Department  believes  these  projections 
are  plausible  and  is  convinced  that  even 
very  small  decreases  in  youth  tobacco 
consumption  would  yield  substantial 
health  improvements. 

Benefit  Estimates 

The  benefits  of  the  regulation  lie 
primarily  in  reducing  the  costs  of  the 
adverse  health  effects  resulting  from 
tobacco  use.  The  CDC  estimated 
smoking-attributable  medical  costs  at 
$50  billion  in  1993.  The  Office  of 
Technology  Assessment  counted  both 
medical  costs  and  lost  earnings  to 
calculate  $68  billion  worth  of  smoking- 
related  costs  in  1990.  For  its  assessment 
of  future  regulatory  consequences,  FDA 
relied  on  incidence-based  costs  of 
smoking,  calculated  over  the  lifetime  of 
each  year's  new  cohort  of  potential 
smokers.  This  methodology,  which  is 
described  fully  in  the  FDA  economic 
analysis,  derived  values  for  reduced 
medical  costs  and  lost  wages  from 
several  earlier  economic  studies, 
particularly  T.A.  Hodgson,  "Cigarette 
Smoking  and  Lifetime  Medical 
Expenditures,"  The  Milbank  Quarterly, 
vol.  70,  No.  1,  p.  91,  1992,  and  D.P.  Rice 
et  al.  "The  Economic  Costs  of  the  Health 


Effects  of  Smoking,  1984,  The  Milbank 
Quarterly,  vol.  64,  No.  4,  p.  526,  1986. 
In  addition,  FDA  considered  various 
economic  analyses  to  support  its  use  of 
a  $2.5  million  willingness-to-pay 
estimate  to  represent  each  smoking- 
related  fatality  averted.  (Most  notably 
Fisher,  A.  et  al.,  "The  Value  of  Reducing 
Risks  of  Death:  A  Note  on  New 
Evidence,"  Journal  of  Policy  Analysis 
and  Management,  vol.  8,  No.  1,  pp.  88- 
100,  1989;  and  Viscusi,  W.K.,  "Fatal 
Tradeoffs:  Public  and  Private 
Responsibilities  for  Risk."  Oxford 
University  Press,  p.  24,  1992.) 

As  explained  above,  the  Department 
now  believes  that  the  uncertainty 
surrounding  the  fbrthcoming  responses 
from  State  enforcement  agencies, 
industry  suppliers,  and  adolescent  users 
of  tobacco  products  does  not  allow  a 
precise  quantitative  forecast  of  the 
independent  effect  of  this  rule  on 
adolescent  tobacco  use.  Nevertheless, 
application  of  the  benefits  valuation 
methodology  summarized  above  and 
described  fully  in  the  FDA  analysis, 
demonstrates  that  even  if  this  regulation 
were  to  achieve  effectiveness  rates  for 
less  than  the  one-tenth  to  one-third  level 
believed  plausible,  the  value  of  the 
realized  benefits  would  reach  hundreds 
of  millions,  if  not  billions  of  dollars  per 
year.  Table  1  displays  these  potential 
projections  using  prevent  value 
discount  rates  of  both  3  and  7  percent, 
respectively. 
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An  alternative  benefits  valuation 
methodology  was  presented  in  the 
economic  analysis  for  the  proposed  rule. 
That  analysis  relied  on  the  work  of  a 
Rand  Corporation  study  (Manning,  W.G. 
et  ai,  "The  Taxes  of  Sin — Do  Smokers 
and  Drinkers  Pay  Their  Way?"  JAMA, 
pages  1604-1609,  March  17, 1989,  Vol. 
261,  No.  11),  which  estimated  the  1986 
net  present  value  cost  to  society  of 
smoking  by  comparing  the  excess  costs 
of  services  used  by  smokers  (i.e. 
employer  and  taxpayer  share  of  excess 
medical  bills,  sick  leave  and  group  life 
insurance  subsidies,  lost  taxes,  fatalities 
from  passive  smoking,  and  smoking- 
related  fires)  to  the  taxes  and  premiums 
paid  by  smokers.  The  best  estimate  was 
a  "present  value"  (discounted)  cost  of 
$0.39  per  pack,  under  the  assumption  of 
a  5  percent  discount  rate  applied  to 
future  costs.  However,  the  study  made 
no  allowance  for  the  cost  of  low- 
birthweight  infants  and  as  the 
Department  found  in  the  NPRM,  these 
costs  would  add  at  least  an  additional 
15  cents  a  pack.^  Thus,  the  Department 
estimated  that  the  net  external  costs 
bom  by  non-smokers  in  1989  exceeded 
50  cents  for  every  pack  of  cigarettes 
sold. 

The  Department  now  believes  that 
this  methodology  was  very  conservative 
for  valuing  the  benefits  of  smoking 
reductions,  because  it  did  not  quantify 
the  future  benefits  that  would  result 
from  the  expected  reduction  in  adult 
smoking,  and  omitted  all  costs  borne  by 
the  smokers  themselves.  Nevertheless,  if 
this  methodology  were  revised  to 
assume  that  just  one-half  of  the  youth 
prevented  from  smoking  were  cilso  to 
refrain  as  adults,  it  would  predict  that 
even  a  5  percent  reduction  in  the  youth 
smoking  rate  would  result  in  a  savings 
of  about  $200  million  annually  to  the 
rest  of  society.  (According  to  Manning, 
the  average  smoker  consumes  roughly 
16,300  packs  over  a  lifetime;  25,000 
fewer  smokers  x  $.50  x  16,300  packs  = 
$204.000,000).6  Accordingly,  a  10 
percent  reduction  in  youth  smoking 
doubles  this  estimate  and  a  25  percent 
reduction  raises'  it  to  $1  billion 
aimually.  Thus,  despite  the  omission  of 
all  costs  borne  by  the  addicted  smoker, 
this  methodology  confirms  that  even 
relative  small  reductions  in  adolescent 
tobacco  use  would  generate  substantial 
societal  benefits. 

Costs 

The  primary  costs  of  complying  with 
this  regulation  lie  in  the  costs  of 

>  Federal  Register,  Vol.  58,  No.  164.  August  26, 
1993,  p.  45159. 

•    •  Manning.  W.G.,  et  al,  "The  Costs  of  Poor  Health 
Habits,  A  Rand  Study",  Harvard  University  Press. 
Cambridge.  1991,  p.  76. 


inspection  and  enforcement.  The 
Department  does  not  have  good  data  on 
the  costs  of  enforcement  because  little 
research  has  been  done  in  this  area  to 
measure  costs.  However,  the 
Department  does  not  believe  these  costs 
need  to  be  substantial  in  relationship  to 
other  costs  of  State  and  local  law 
enforcement,  or  to  other  duties  faced  by 
retail  business. 

The  Department  assumed,  for 
purposes  of  analyzing  costs,  that  the 
costs  necessary  to  carry  out  the  Model 
Law  recommended  by  the  Department 
represent  the  upper  end  of  possible 
enforcement  costs.  In  this  scenario,  a 
licensing  apparatus  must  be  set  up, 
stores  notified  of  their  obligations, 
hearing  procedures  developed,  a 
sampling  design  and  procedure 
developed,  both  random  and  targeted 
inspections  organized,  fines  levied,  and 
the  like.  Even  if  an  average  State  were 
to  piggyback  this  system  on  top  of  an 
alcohol  licensing  and  enforcement 
system,  it  could  require  a  staff  of  one  or 
two  dozen  people  and  an  annual  budget 
of  approximately  one  million  dollars. 
Across  all  jurisdictions,  this  implies 
costs  on  the  order  of  $50  million  for  an 
effective  enforcement  effort.  This 
includes  all  enforcement  costs, 
including  sampling  and  inspections. 

In  response  to  widespread  concerns 
about  inspections,  and  in  particular  to 
the  problems  of  designing  a  sampling 
fi-ame  from  which  to  select  outlets  to  be 
inspected,  the  Department  has 
developed  additional  information  on 
these  issues.  It  used  information  from 
the  Batelle  report  and  from  cost 
projections  of  implementing  a  State- 
wide inspection  system  completed  by 
CSAP's  National  Center  for  the 
Advancement  of  Prevention 
("Estimating  The  Cost  of  Inspections 
under  the  Synar  Amendment,"  July 
1994).  They  analyzed  the  availability  of 
data,  and  optimum  design,  for 
conducting  random,  unannounced 
inspections.  It  was  concluded  that  in 
most  States  the  most  cost-effective 
sampling  method  would  rely  on 
licensing  or  commercial  business  lists, 
use  cluster  sampling  rather  than  random 
sampling,  and  cover  300—400  outlets  in 
the  smallest  half  of  the  States  and  about 
600  outlets  in  the  larger  States. 
Furthermore,  it  was  concluded  that  on 
average,  it  would  cost  approximately 
$290,000  per  State  for  an  average  State 
to  develop  a  sampling  design  and 
conduct  inspections,  or  about  $17 
million  a  year  nationally.  Some 
customers  argued  that  the  cost  of 
inspections  would  be  far  lower,  but 
these  commenters  did  not  include 
sampling  design  and  selection  costs. 


This  new  estimate  is  broadly 
consistent  with  the  original  estimate 
that  the  total  cost  of  all  sampling, 
inspection,  enforcement,  and 
administrative  costs  would  be  about  $50 
million  a  year  nationally  if  Model  Law 
approaches  were  generally  adopted.  It 
may  turn  out  that  States  are  able  to 
enforce  their  laws  using  relatively 
inexpensive  approaches  (as  discussed 
below)  in  which  case  this  $17  million 
estimate  for  the  sampling  and 
inspection  functions  may  comprise  the 
great  majority  of  total  costs,  and  the 
national  total  be  closer  to  $25  million 
than  to  $50  milhon. 

Regardless  of  what  costs  eventually 
are  inciured,  the  Department  believes 
that  the  cost  of  implementing  this 
regulation  should  be  shared  by  the 
Department  and  the  States  and  therefore 
encourages  States  to  use  funds  from  the 
CDC's  Preventive  Health  and  Health 
Services  Block  Grant  (42  U.S.C.  300w,  et 
seq.),  and  from  the  Primary  Prevention 
setaside  of  their  SAPT  Block  Grants  as 
explained  earlier  in  this  preamble. 
Alternatively,  States  could  adopt  a  self- 
financing  licensing  and  civil  money 
penalty  system  or  decide  to  raise 
tobacco  taxes  or  use  general  fund 
revenues.  Thus,  States  have  a  vdde 
range  of  financing  mechanisms  available 
to  defray  their  costs. 

A  number  of  commenters  raised 
concern  over  the  cost  of  using  the 
criminal  justice  system — police  and 
courts — to  deal  with  illegal  sales.  The 
Department  agrees  that  this  would  be 
very  costly,  not  only  in  dollar  terms,  but 
also  in  displacing  important  crime- 
fighting  activities.  The  Department  does 
not  recommend  that  States  use  the 
criminal  justice  system  as  a  primary 
meems  of  enforcement;  instead,  a  system 
of  civil  money  penalties  and  fines 
would  almost  certainly  be  more  cost- 
effective. 

The  Department  also  originally 
estimated  that  retailers  would  incur 
costs  on  the  order  of  $50  to  $100  million 
annually  for  such  functions  as  training 
staff  to  prevent  sales  to  minors,  with  the 
lower  range  reflecting  present 
enforcement  activities.  The  public 
comments  did  not  suggest  that  this 
estimate  was  flawed.  However,  the  FDA 
proposed  regulation's  economic -analysis 
explored  retailer  costs  in  more  depth, 
focusing  on  training,  and  time  needed  to 
conduct  identification  checks  on 
purchasers.  The  FDA  concluded  that 
total  costs  to  retailers  would  be  about 
$50  million  annually.  Accordingly,  this 
estimate  is  used  in  this  final  Regulatory 
Impact  Analysis. 
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Comparison  of  Benefits  to  Costs 

Based  on  the  estimates  above,  the 
Department  expects  that  after  the 
several  year  period  necessary  for  all  or 
virtually  all  States  to  meet  and  exceed 
the  20  percent  f)erformance  objective, 
net  annual  enforcement  costs  on  the 
order  of  $100  million  will  generate 
annual  social  bene^ts  that  exceed 
hundreds  of  millions  and  potentially 
billions  of  dollars  annually. 

Because  the  Department  was  unable 
to  make  a -precise  quantitative  estimate 
of  the  effectiveness  of  this  regulation  on 
youth  smoking  rates,  it  has  further 
compared  the  costs  and  benefits  using 
the  FDA  methodology  assiuning  that 
much  lower  percentages  of  those 
deterred  from  smoking  as  youths  remain 
nonsmokers  as  adults  (the  original 
analysis  in  Table  1  assumed  that  50%  of 
those  deterred  as  youths  would  remain 
nonsmokers  as  adults).  Using  the 
original  3%  discount  rate,  youth 
deterrence  rates  of  Vs.  Vs  and  Vio  will 
yield  net  benefits  even  if  only  1%  of 
those  deterred  as  youths  remain 
nonsmokers  as  adults.  At  the  Vzo  and 
Vioo  youth  deterrence  rates,  net  benefits 
are  still  realized  if  2%  and  9%  of  those 
deterred  as  youths  remain  nonsmokers 
as  adults,  respectively.  The  results  using 
a  7%  discount  rate  are  slightly  higher. 
Youth  deterrence  rates  of  Va,  Vs.  Vio. 
'/io,  and  Vtoo  would  yield  net  benefits  if 
1%.  2%.  3%.  6%  and  28%  of  those 
deterred  as  youths  remain  nonsmokers 
as  adults,  respectively. 

Distributional  and  Transitional  Effects 

The  Department's  cost  estimates  deal 
with  the  ultimate  effects  of  smoking 
reductions  and  activities  directed 
toward  reductions.  There  are  additional 
economic  consequences  which  are  not 
part  of  these  calculations  but  which  are 
of  concern. 

First,  the  E)epartment  believes  there 
will  be  negligible  adverse  effects  on  the 
great  majority  of  retail  outlets.  It  is  true 
that  stores  that  currently  sell  tobacco 
products  to  minors  will  lose  sales  in  the 
short  nm.  These  sales  may  or  may  not 
be  offset  by  increases  in  sales  of  other 
items.  However,  with  the  single 
exception  of  vending  machines 
(discussed  below),  the  effect  on  most 
outlets  will  be  small.  There  are 
approximately  IV2  million  retail  sales 
outlets  in  the  United  States,  and  up  to 
two-thirds  of  these  sell  tobacco 
products.  (FDA  estimates  about  one- 
half.)  On  average,  tobacco  products 
represent  5  percent  of  total  sales  in 
those  outlets  that  sell  tobacco.  Thus, 
even  if  this  rule  were  to  achieve  a  one- 
third  reduction  in  smoking  by  underage 
youth,  the  roughly  $170  milhon  near 


term  annual  shortfall  (V3  of  $500 
million)  represents  less  than  one-tenth 
of  1  percent  yf  total  sales  in  stores 
selling  tobacco  products.  As  is  standard 
practice  in  estimating  the  economic 
effects  of  regulation,  the  Department 
assumes  that  there  will  be  no  loss  to  the 
economy  resulting  from  a  youth  not 
spending  $2  for  a  pack  of  cigarettes 
because  the  money  will  be  spent  on 
some  other  good  or  service.  Considering 
that  in  many  if  not  all  cases  the  money 
not  spent  on  tobacco  will  be  spent  on 
other  products  in  the  same  stores,  the 
negative  economic  effects  on  sales, 
costs,  and  profits  will  be  negligible. 

Second,  the  Department  expects 
significant  drops  in  vending-machine 
sales  of  tobacco  products  because  of  the 
actions  that  will  have  to  be  taken  to 
prevent  sales  to  minors  from  these 
devices.  The  Batelle  report  (Williams  et 
al.  estimates  that  about  96  percent  of 
vending  outlets  sell  cigarettes  to  minors. 
For  the  youngest  minors,  they  are  often 
the  only  easy  sources  of  purchase.  A 
study  for  the  vending  machine  industry 
shows  that  only  23  percent  of  smoking 
youth  now  use  vending  machines  often 
or  occasionally  (Response  Research. 
Inc..  "Findings  for  the  Study  of  Teenage 
Cigarette  Smoking  and  Purchasing 
Behavior."  June/July  1989).  However,  in 
the  future  this  percentage  would  rise 
greatly — perhaps  close  to  100  percent — 
if  enforcement  eliminated  other  sources 
of  illegal  sales  but  left  vending 
machines  available  to  youth.  Based  on 
the  research  data,  the  Department  would 
expect  that  States  will  face  significant 
challenges  in  complying  with  the  new 
law  unless  they  impose  strict  controls 
on  tobacco  vending  machines  in 
locations  accessible  to  minors. 

In  the  original  Regulatory  Impact 
Analysis  we  estimated  that  perhaps 
1,000  vending  machine  companies 
would  face  a  loss  of  sales  averaging 
about  7%  of  non-tax  revenue.  Since 
then,  later  data  indicate  that  the 
economic  effects  will  be  significantly 
less.  A  long  term  trend  towards 
decreased  use  of  vending  machines  for 
cigarette  sales  has  accelerated. 
According  to  the  "1994  State  of  the 
Industry  Report"  in  Automatic 
Merchandiser,  August,  1994,  both  the 
projected  number  of  cigarette  vending 
machines  and  operator  revenues  from 
these  machines  fell  by  about  one-fourth 
from  1992  to  1993  alone.  According  to 
the  same  source,  cigarette  sales  are  now 
only  about  3.4%  of  operator  revenues. 
Thus,  the  potential  loss  is  only  about 
half  of  that  projected  in  the  1992 
proposed  Regulatory  Impact  Analysis 
even  assuming  complete  elimination  of 
vending  machine  sales. 


A  large  number  of  commenters  argued 
that  the  proposed  rule  represented  an 
unfunded  mandate.  The  Department 
agrees  that  the  statute  creates  a  financial 
burden  for  the  States,  albeit  a  burden 
that  is  very  small  as  compared  to 
unfunded  mandates  in  areas  such  as 
pollution  control  and  as  compared  to 
State  expenditures  taken  as  a  whole.  In 
response  to  these  concerns,  the 
Department  has  taken  several  actions. 
As  stated  earlier  in  this  preamble,  the 
Department  is  allowing  States  flexibility 
in  designing  enforcement  strategies  to 
reach  the  20  percent  goal  for  retail 
enforcement.  In  addition.  States  may.  in 
implementing  this  regulation,  use  funds 
from  the  CDC's  Preventive  Health  and 
Health  Services  Block  Grant  (42  U.S.C. 
300w.  et  seq).  States  may  also  use  funds 
from  the  primary  prevention  setasideof 
their  SAPT  Block  Grant  allotment  under 
45  CFR  124(b)(1)  for  sample  design  and 
inspection  costs  of  complying  with  this 
regulation.  States  may  not.  however,  use 
any  funds  firom  the  SAPT  Block  Grant 
for  Juiy  other  activities  related  to  the 
enforcement  of  their  State  laws.  To 
allow  States  to  use  SAPT  Block  Grant 
funds  for  such  activities  as  court  costs, 
for  example,  could  significantly  reduce 
the  amount  of  funds  available  for 
substance  abuse  prevention  and 
treatment  activities. 

There  is  another  cost  to  States  in 
addition  to  costs  required  by  this 
statute.  Approximately  18  percent  of  the 
cost  of  a  pack  of  cigarettes  goes  to  pay 
State  taxes.  Tobacco  tax  losses  will  be 
offset  in  part  by  sales  taxes  on 
alternative  goods  purchased  with  the 
same  dollars,  but  the  net  effect  still 
could  be  a  revenue  loss  because  excise 
taxes  on  -tobacco  are  higher  than  taxes 
on  other  consumer  products.  In  its 
proposed  regulations,  the  FDA 
estimated  that  a  50  percent  reduction  in 
the  rate  of  tobacco  consumption  by 
youth  would  cause  a  gradual  reduction 
in  State  cigarette  excise  tax  revenues, 
from  $31  million  in  the  first  year  to 
$252  million  in  the  tenth  year.  As 
discussed  above,  the  result  of  the 
SAMHSA  rule  would  be  significantly 
smaller  and  any  future  lost  tax  revenues 
would  diminish  accordingly.  To  put  this 
amount  in  perspective,  total  State  and 
local  government  revenues  from  all 
sources  exceed  a  trillion  dollars  a  year, 
thousands  of  times  this  potential  loss. 
Nonetheless,  State  enforcement 
programs  involve  a  considerable  fiscal 
effect  that  arises  unavoidably  if  States 
enforce  their  own  laws  effectively  and 
deter  the  illicit  sale  of  tobacco  products 
to  minors. 
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Additional  Alternatives 

In  the  proposed  rule  the  Department 
requested  comment  on  several  aspects 
of  the  proposed  regulations.  One 
alternative  the  Department  considered 
was  the  application  of  a  more  stringent 
standard  on  the  States,  such  as  zero 
tolerance  of  illegal  sales.  However,  the 
Department  believes  that  risking  an 
error  which  would  force  us  to  take 
vitally  needed  alcohol  and  drug- 
treatment  funds  from  a  State  despite  a 
serious  enforcement  effort  is  too 
dangerous  at  present.  Hence,  on  an 
interim  basis,  and  until  the  Department 
and  the  States  gain  some  experience 
from  serious  State- wide  efforts  at 
enforcement,  the  Department  will  not 
require  States  to  achieve  this  level  of 
compliance  at  this  time. 

Second,  the  Department  considered 
specifying  particular  enforcement 
measures  that  States  must  take,  such  as 
requiring  that  stores  illegally  selling  to 
minors  lose  a  license  to  sell  tobacco 
products,  or  requiring  local 


communities  to  enforce  sales  bans 
directly.  However,  the  same  uncertainty 
that  would  make  a  near  100  percent 
compliance  objective  imprudent  until 
we  have  more  information  appears  to 
make  imposing  uniform  processes  on  all 
States  unwise. 

Third,  the  Department  considered 
more  stringent  approaches  to 
compliance  measurement.  As  indicated 
above,  random,  unannounced 
inspections  are  a  low-cost  and  highly 
effective  method  of  determining  which 
outlets  violate  the  law.  The  Department 
considered  requiring  States  to  conduct  a 
minimum  number  of  inspections  using 
youth,  such  as  one  inspection  annually 
at  50  percent  of  all  sales  outlets. 
However,  the  Department  decided  that 
it  would  be  prematvue  to  force  a 
particular  standard  upon  all  States. 

Paperwork  Reduction  Act 

This  final  rule  contains  collections  of 
information  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 


(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  Thelitle. 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Estimates  for  FY  1995  and  FY  1996  and 
thereafter  are  presented  separately 
because  the  reporting  requirements 
differ  for  these  time  periods. 

Title:  Minors'  Access  to  Tobacco— 45 
CFR  96.130— FINAL  RULE 

Description:  Data  to  be  reported  is 
required  by  42  U.S.C.  300x-26  and  will 
be  used  by  the  Secretary  to  evaluate 
State  compliance  wilh  the  statute,  and 
the  publish  special  analytic  studies  from 
time  to  time. 

Description  of  respondents:  State  or 
local  governments. 

Estimated  Annual  Reporting  Burden: 


Number  of 
respondents 


Number  of 

responses 

per  year 


Hours  per 
response 


Total  hours 


'995 


AnnuaJ  Report 

96.122(f) 

96.130(e)  (1-3) 


State  Plan 


96.122(g)(21)  ... 
96.130(e)  (4,5) 

Total 


7 
52 

0 
59 


0 
10 

0 

14 


'0 
2  520 

30 

*826 


FY  -996  ana  Thereafter 


Annual  Report 
96.130(e)  (1-3) 

State  Plan: 

96.122(g)  (21)  .. 
96.130(e)  (4,  5) 


59 

0 
59 


10 

0 

14 


1,346 


590 

30 
826 


Total 


1.416 


'  This  section  describes  reporting  requirements  for  ttie  first  applicable  fiscal  year.  For  seven  States,  FY  1 995  is  the  first  applicable  fiscal  year. 
States  are  required  to  provide  a  copy  of  the  statute  enacting  the  law  and  are  asked  to  provide  a  description  of  the  previous  year's  acCvlties,  if 
they  so  desire.  No  txjrden  is  associated  with  these  requests. 

2  This  is  the  burden  associated  with  completing  the  annual  report  narrative  and  Form  06B  as  requested  in  the  SAPT  Block  Grant  Application 
instructions  and  format. 

3This  section  duplicates  the  information  collection  language  in  section  96.130(e).  The  burden  is  claimed  under  96.130(e). 

*  This  is  the  burden  associated  with  completing  the  State  Plan  narrative  as  requested  in  the  SAPT  Block  Grant  Application  instructions  and  for- 
mat. 


Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  bv  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 


•  Whether  the  information  collection 
is  necessary  and  useful  to  csury  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 


Therefore,  we  are  soliciting  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements. 
Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  burden,  may  be 
sent  to  the  agency  official  whose  name 
appears  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  above,  and  to  Deborah 
Trunzo.  Office  of  Applied  Studies/ 
SAMHSA,  Room  16-105  Parklawn, 


Federal   Register   '  V'  !    61.  No.  13  /  Friday,  January  19,  1996  /  Rules  and  Regulations  1509 


noH 


\' 


'y. 


January  19,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  13  /  Friday,  January  19,  1996  /  Rules  and  Regulations  1509 


5600  fishers  Lane,  Rockville,  MD 
20857' 

We  received  no  public  comments  on 
the  estimated  public  reporting  burden, 
and  it  remains  the  same  as  that 
contained  in  the  proposed  rule.  We  do 
not  believe  material  changes  made  in 
this  rule  should  change  this  burden. 

Lists  of  Subjects  in  45  CFR  Part  96 

Alcohol  abuse.  Alcoholism,  Drug 
abuse.  Tobacco. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  part  96  is  amended  as 
set  forth  below. 

Dated:  December  15.  1995. 
Donna  E.  Shalala, 

Secretary 

PART  96— BLOCK  GRANTS 

1.  The  authority  citation  for  45  CFR 
Part  96,  subpart  L  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  330X-21  to  300x-35 
and  300X-51  to  330x-64. 

§  96.1 22    Application  content  and 
procedures. 

2.  Section  96.122  is  amended  by 
adding  paragraph  (f)(6).  redesignating 
paragraphs  (g}(21)  and  (g)(22)  and 
(gj(23)  respectively  and  adding  a  new 
paragraph  (g)(21)  to  read  as  follows: 

(f)*   *   • 

(6)  For  the  first  applicable  fiscal  year 
for  which  the  State  is  applying  for  a 
grant,  a  copy  of  the  statute  enacting  the 
law  as  described  in  §  96.130(b)  and.  if 
the  State  desires,  a  description  of  the 
activities  undertaken  during  the 
previous  fiscal  year  to  enforce  any  law 
against  the  sale  or  distribution  of 
tobacco  products  to  minors  that  may 
have  existed:  and  for  subsequent  fiscal 
years  for  which  the  State  is  applying  for 
a  grant,  the  aimual  report  as  required  by 
§  96. 1 30(e)  and  any  amendment  to  the 
law  described  in  §  96.130(b). 

*  *  *  «  * 

(21)  a  description  of  the  strategies  to 
be  utilized  by  the  State  for  enforcing  the 
law  required  by  section  96.130(b); 


§96.123    [Amended] 

3.  Section  96.123  is  amended  to  add 
paragraph  (a)(5)  to  read  as  follows: 

(a)*   *   • 


UMI 


(5)  The  State  has  a  law  in  effect 
making  it  illegal  to  sell  or  distribute 
tobacco  products  to  minors  as  provided 
in  §  96.130(b),  will  conduct  annual, 
unannounced  inspections  as  prescribed 
in  §  96.130,  and  will  enforce  such  law 


in  a  manner  that  can  reasonably  be 
expected  to  reduce  the  extent  to  which 
tobacco  products  are  available  to 
individuals  under  the  age  of  18; 

•         •         •         *         • 

4.  Section  96.130  is  added  to  read  as 
follows: 

f  96. 1 30    Stata  law  ragarding  sale  of 
tobaccQ  products  to  Individuals  under  age 
of  18. 

(a)  For  purposes  of  this  section,  the 
term  "first  applicable  fiscal  year"  means 
fiscal  year  1994,  except  in  the  case  of 
any  State  described  in  section  1926(a)(2) 
of  the  PHS  Act.  in  which  case  "first 
applicable  fiscal  year"  means  fiscal  year 
1995.  The  term  "outlet"  is  any  location 
which  sells  at  retail  or  otherwise 
distributes  tobacco  products  to 
consumers  including  (but  not  limited  to) 
locations  that  sell  such  products  over- 
the-counter  or  through  vending 
machines. 

(b)  The  Secretary  may  make  a  grant  to 
a  State  only  if  the  State,  for  the  first 
applicable  fiscal  year  and  subsequent 
fiscal  years,  has  in  effect  a  law 
providing  that  it  is  unlawful  for  any 
manufacturer,  retailer,  or  distributor  of 
tobacco  products  to  sell  or  distribute 
any  such  product  to  any  individual 
under  age  18  through  any  sales  or 
distribution  outlet,  including  over-the- 
coimter  and  vending  machine  sales. 

(c)  For  the  first  and  second  applicable 
fiscal  years,  the  State  shall,  at  a 
minimum,  conduct  annually  a 
reasonable  number  of  random, 
unannounced  inspections  of  outlets  to 
ensure  compliance  with  the  law  and 
plan  and  begin  to  implement  any  other 
actions  which  the  State  believes  are 
necessary  to  enforce  the  law. 

(d)  For  the  third  and  subsequent  fiscal 
years,  the  States  shall  do  the  following: 

(1)  The  State  shall  conduct  aimual, 
random,  unannounced  inspections  of 
both  over-the-counter  and  vending 
machine  outlets.  The  random 
inspections  shall  cover  a  range  of  outlets 
(not  preselected  on  the  basis  of  prior 
violations)  to  measiue  overall  levels  of 
compliamce  as  well  as  to  identify 
violations. 

(2)  Random,  unannounced 
inspections  shall  be  conducted  annually 
to  ensure  compliance  with  the  law  and 
shall  be  conducted  in  such  a  way  as  to 
provide  a  probability  sample  of  outlets. 
The  sample  must  reflect  the  distribution 
of  the  population  under  age  18 
throughout  the  State  and  the 
distribution  of  the  outlets  throughout 
the  State  accessible  to  youth. 

(e)  The  State  shall  annually  submit  to 
the  Secretary  with  its  application  a 
report  which  shall  include  the 
following: 


(1)  a  detailed  description  of  the  State's 
activities  to  enforce  the  law  required  in 
paragraph  (b)  of  this  section  during  the 
fiscal  year  preceding  the  fiscal  year  for 
which  that  State  is  seeking  the  grant; 

(2)  a  detailed  description  regarding 
the  overall  success  the  State  has 
achieved  during  the  previous  fiscal  year 
in  reducing  the  availability  of  tobacco 
products  to  individuals  under  the  age  of 
18.  including  the  results  of  the 
unannounced  inspections  as  provided 
by  paragraph  (d)  of  this  section  for 
which  the  results  of  over-the-counter 
and  vending  machine  outlet  inspections 
shall  be  reported  separately; 

(3)  a  detailed  description  of  how  the 
unannounced  inspections  were 
conducted  and  the  methods  used  to 
identify  outlets; 

(4)  the  strategies  to  be  utilized  by  the 
State  for  enforcing  such  law  during  the 
fiscal  year  for  which  the  grant  is  sought; 
and 

(5)  the  identity  of  the  agency  or 
agencies  designated  by  the  Governor  to 
be  responsible  for  the  implementation  of 
the  requirements  of  section  1926  of  the 
PHS  Act. 

(f)  Beginning  in  the  second  applicable 
fiscal  year,  the  annual  report  required 
under  paragraph  (e)  of  this  section  shall 
be  made  public  within  the  State,  along 
with  the  State  plan  as  provided  in 
section  1941  of  the  PHS  Act. 

(g)  Beginning  with  applications  for 
the  fourth  applicable  fiscal  year  and  all 
subsequent  fiscal  years,  the  Secretary 
will  negotiate  with  the  State,  as  part  of 
the  State's  plan,  the  interim 
performance  target  the  State  will  meet 
for  that  fiscal  year  and  in  subsequent 
years  will  seek  evidence  of  progress 
toward  achieving  or  surpassing  a 
performance  objective  in  which  the 
inspection  failiu^  rate  would  be  no 
more  than  20%  within  several  years. 

(h)  Beginning  with  the  second 
applicable  fiscal  year  and  all  subsequent 
fiscal  years,  the  Secretary  shall  make  a 
determination,  before  making  a  Block 
Grant  to  a  State  for  that  fiscal  year, 
whether  the  State  reasonably  enforced 
its  law  in  the  previous  fiscal  year 
pursuant  to  this  section.  In  making  this 
determination,  the  Secretary  wall 
consider  the  following  factors: 

(1)  Ehiring  the  first  and  second 
applicable  fiscal  years,  the  State  must 
conduct  the  activities  prescribed  in 
paragraph  (c)  of  this  section. 

(2)  During  the  third  applicable  fiscal 
year,  the  State  must  conduct  random, 
unannounced  inspections  in  accordance 
with  paragraph  (d)  of  this  section. 

(3)  During  the  fourth  and  all 
subsequent  applicable  fiscal  years,  the 
State  must  do  the  foUowring: 


(i)  conduct  random,  unannounced 
inspections  in  accordance  with 
paragraph  (d);  and 

(ii)  except  as  provided  by  paragraph 
(h)(4)  of  this  section,  the  State  must  be 
in  substantial  compliance  with  the 
target  negotiated  with  the  Secretary   . 
under  paragraph  (g)  of  this  section  for 
that  fiscal  year. 

(4)  If  a  State  has  not  substantially 
complied  with  the  target  as  prescribed 
under  paragraph  (h)(3)(ii)  of  this  section 
for  any  fiscal  year,  the  Secretary,  in 
extraordinary  circumstances,  may 
consider  a  number  of  factors,  including 
survey  data  showmg  that  the  State  is 


making  significant  progress  toward 
reducing  use  of  tobacco  products  by 
children  and  youth,  data  showing  that 
the  State  has  progressively  decreased 
the  availability  of  tobacco  products  to 
minors,  the  composition  of  the  outlets 
inspected  as  to  whether  they  were  over- 
the-counter  or  vending  machine  outlets, 
and  the  State's  plan  for  improving  the 
enforcement  of  the  law  in  the  next  fiscal 
year. 

(i)  If,  after  notice  to  the  State  and  an 
opportunity  for  a  hearing,  the  Secretary 
determines  under  paragraph  (h)  of  this 
section  that  the  State  has  not 
maintained  compliance,  the  Secretary 


vdll  reduce  the  amount  of  the  allotment 
in  such  amounts  as  is  required  by 
section  1926(c)  of  the  PHS  Act. 

(j)  States  may  not  use  the  Block  Grant 
to  fund  the  enforcement  of  their  statute, 
except  that  they  may  expend  funds  from 
the  primary  prevention  setaside  of  their 
Block  Grant  allotment  under  45  CFR 
96.124(b)(1)  for  carrying  out  the 
administrative  aspects  of  the 
requirements  such  as  the  development 
of  the  sample  design  and  the  conducting 
of  the  inspections. 

[PR  Doc.  96-467  Filed  1-18-96;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  951  0108] 

Service  Corporation  International; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit 
Service  Corporation  International  (SCI), 
the  largest  owner  of  funeral  homes  in 
North  America,  to  acquire  Gilbraltar 
Mausoleum  Corporation  and  would 
require  SCI,  among  other  things,  to 
divest,  within  12  months,  a  number  of 
properties,  including  assets  in  Amarillo, 
Texas,  and  Brevard  and  Lee  Counties. 
Florida,  to  restore  competition.  In 
addition,  the  consent  agreement  would 
require  SCI.  for  10  years,  to  notify  the 
Commission  before  acquiring  certain 
similar  assets  in  any  of  these  markets. 
DATES:  Comments  must  be  received  on 
or  before  March  18.  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave..  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Kirtz.  Federal  Trade 
Commission.  Atlanta  Regional  Office. 
1718  Peachtree  St..  N.W.,  Room  1000, 
Atlanta.  GA.  30367  (404)  347-^837. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  tjeen  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b){6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  acquisition  of  the 
voting  securities  of  Gibraltar 
Mausoleum  Corporation  ("Gibraltar")  by 
Service  Corporation  International  and 
Rocky  Acquisition  Corp.  (collectively, 
"SCI"),  and  it  now  appearing  that  SCI, 


hereinafter  sometimes  referred  to  as 
"proposed  respondent."  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  certain  acts,  and 
providing  for  other  relief. 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Service 
Corporation  International  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Texas  with  its 
office  and  principal  place  of  business 
located  at  1929  Allen  Parkway, 
Houston,  Texas  77019. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  in 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 


substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
pubUc  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  and  right  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
ofder  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


It  is  ordered.  That,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "SCI"  means 
Service  Corporation  International,  its 
predecessors,  subsidiaries,  divisions, 
and  groups  and  affiliates  controlled  by 
Service  Corporation  International,  their 
successors  and  assigns,  and  their 
directors,  officers,  employees,  agents 
and  representatives. 

B.  "Commission"  means  the  Federal 
Trade  Commission. 

C.  "Funerals"  means  a  group  of 
services  provided  at  the  death  of  an 
individual,  the  focus  of  which  is  soiqfi 
form  of  commemorative  ceremony 
concerning  the  deceased  at  which 
ceremony  the  body  is  present;  this 
group  of  services  ordinarily  includes, 
but  is  not  limited  to:  the  removal  of  the 
body  fi-om  the  place  of  death;  its 
embalming  or  other  preparation;  making 
available  a  place  for  visitation  and 
viewing,  for  the  conduct  of  a  funeral 
service,  and  for  the  display  of  caskets 
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and  outside  cases;  and  the  arrangement 
for  and  conveyance  of  the  body  to  a 
cemetery  of  crematory  for  final 
disposition. 

D.  "Funeral  establishment"  means  the 
Assets  and  Businesses  of  a  facility  that 
provides  funerals. 

E.  "Perpetual  care  cemetery  services" 
means  the  provision  of  plots  of  land, 
mausoleum  spaces,  and  niches  for,  and 
the  services  associated  with,  including 
maintenance  and  upkeep,  the  final 
disposition  of  human  remains. 

F.  "Cemetery"  means  the  Assets  and 
Businesses  of  a  facility  that  provides 
perpetual  care  cemetery  services. 

G.  "Crematory  services"  means  the 
incineration  of  human  remains. 

H.  "Crematory"  means  the  Assets  and 
Businesses  of  a  facility  that  performs 
cremations. 

I.  "Assets  and  Businesses"  include  all 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  by  a  funeral  establishment, 
cemetery  or  crematory,  including,  but 
not  limited  to,  the  following: 

1.  All  right,  title  and  interest  in  and 
to  owned  or  leased  real  property, 
together  with  appurtenances,  licenses 
and  permits; 

2.  All  vendor  lists,  management 
information  systems  and  software  used 
on-site,  and  all  catalogs,  sales  promotion 
literature  and  advertising  materials, 
except  that  SCI  may  delete  from  such 
materials  the  SCI,  Gibraltar  or  Schooler 
Gordon  names,  trademarks  or  other 
identification; 

3.  All  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
personal  property; 

4.  All  right,  title  and  interest  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bids 
and  performance  bonds),  suppliers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors  and  consignees; 

5.  All  right,  title  and  interest  in  the 
trade  name  of  each  funeral 
establishment,  cemetery  or  crematory, 
but  excluding  the  trade  name  "Schooler 
Gordon";  and 

6.  All  right,  title  and  interest  in  the 
books,  records  and  files  pertinent  to  any 
of  the  Properties  to  be  Divested. 

J.  "Properties  to  be  Divested"  means 
all  of  the  Assets  and  Businesses  of  the 
following  funeral  establishments, 
cemeteries  and  crematories: 
1.  Blackburn-Shaw  Funeral  Home  (now 
known  as  Schooler-Gordon 
Blackburn-Shaw  Funeral  Home),  315 
East  Fifth  Street,  Amarillo,  Texas 
79105 


2.  Blackbum-Shaw  Funeral  Home  (now 
known  as  Schooler-Gordon 
Blackbum-Shaw  Funeral  Home),  1505 
Martin  Street,  Amarillo,  Texas  79105 

3.  Memory  Gardens  of  Amarillo  & 
Crematory,  1-27  and  McCormack 
Road,  Amarillo,  Texas  79114 

4.  North  Brevard  Funeral  Home,  1450 
Norwood  Avenue,  Titusville,  Florida 
32796 

5.  Oaklawn  Memorial  Gardens  & 
Mausoleum,  2116  Garden  Street, 
Titusville,  Florida  32796 

6.  Metz  Funeral  Home,  1306  Lafayette 
Street,  Cape  Coral.  Florida  33904 

7.  Harvey-Englehardt  Funeral  Home, 
1600  Colonial  Boulevard,  Ft.  Myers. 
Florida  33907 

// 

It  is  further  ordered  That: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  months 
of  the  date  this  order  becomes  final,  the 
Properties  to  be  Divested. 

B.  Respondent  shall  divest  the 
Properties  to  be  Divested  only  to  an 
acquirer  or  acquirers  that  receive  the 
prior  approval  of  the  Commission  and 
only  in  a  manner  that  receives  the  prior 
approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  the 
Properties  to  be  Divested  is  to  ensure 
that  continued  use  of  the  Properties  to 
be  Divested  in  the  same  business  in 
which  the  Properties  to  be  Divested  are 
engaged  at  the  time  of  the  proposed 
divestiture,  and  to  remedy  the  lessening 
of  competition  resulting  from  the 
proposed  acquisition  as  alleged  in  the 
Commission's  complaint. 

C.  Pending  divestiture  of  the 
Properties  to  be  Divested,  respondent 
shall  take  suchjctions  as  are  necessary 
to  maintain  the  viability  and 
marketability  of  the  Properties  to  be 
Divested  and  to  prevent  the  destruction, 
removal,  wasting,  deterioration,  or 
impairment  of  any  of  the  Properties  to 
be  Divested  except  for  ordinary  wear 
and  tear. 

D.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  to  this  order  and 
made  a  part  hereof  as  Appendix  I.  The 
Agreement  to  Hold  Separate  shall 
continue  in  effect  until  such  time  as 
respondent  has  divested  all  the 
Properties  to  be  Divested  as  required  by 
this  order. 

/// 

It  is  further  ordered  That: 

A.  If  SCI  has  not  divested,  absolutely 
and  in  good  faith  and  with  the 
Commission's  prior  approval,  the 
Properties  to  be  Divested  within  twelve 
months  of  the  date  this  order  becomes 
final,  the  Commission  may  appoint  a 


trustee  to  divest  the  Properties  to  be 
Divested.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission,  SQ  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act,  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  the  respondent  to  comply 
with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III  A  of  this  order,  respondent 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  respondent  and  its 
counsel  of  the  identity  of  any  proposed 
trustee,  respondent  shall  be  deemed  to 
have  consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Properties  to  be  Divested. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III  B.3  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or,  in  the 
case  of  a  court-appomted  trustee,  by  the 
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court;  provided,  however,  the 
Comimssion  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facihties  related  to  the 
Properties  to  be  Divested  or  to  any  other 
relevant  information,  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  request  and  shall  cooperate 
with  the  trustee.  Respondent  shall  take 
no  action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestitures.  Any  delays  in  divestiture 
caused  by  respondent  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  11  of  this  order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
from  among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
divestiture  and  all  expenses  incurred. 
After  approval  by  the  Commission  and. 
in  the  case  of  a  court-appointed  trustee, 
by  the  court,  of  the  account  of  the 
trustee,  including  fees  for  his  or  her 
services,  all  remaining  monies  shall  be 
paid  at  the  direction  of  the  respondent, 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Properties  to  be  Divested. 


8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabiUties,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for.  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabihties,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III  A  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomphsh  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Properties  to  be  Divested. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

IV 

It  is  further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
without  providing  advance  written 
notification  to  the  Commission,  directly 
or  indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  in 
at  the  time  of  such  acquisition,  or 
within  the  two  years  preceding  such 
acquisition,  the  sale  of  funerals, 
perpetual  care  cemetery  services,  or 
crematory  services  within  the  city  limits 
of.  or  the  area  extending  ten  (10)  miles 
outward  in  any  direction  of  the  city 
limits  of.  Amarillo.  Texas;  the  sale  of 
funerals  or  perpetual  care  cemetery 
services  in  Brevard  County.  Florida;  or 
the  sale  of  funerals  in  Lee  County. 
Florida;  or 

B.  Acquire  emy  assets  used  for  or  used 
in  the  previous  two  years  for  (and  still 
suitable  for  use  for)  the  sale  of  funerals, 
perpetual  care  cemetery  services  or 
crematory  services  within  the  city  limits 
of.  or  the  area  extending  ten  (10)  miles 
outward  in  any  direction  of  the  city 
limits  of.  Amarillo.  Texas;  the  sale  of 
funerals  or  perpetual  care  cemetery 


services  in  Brevard  County.  Florida;  or 
the  sale  of  funerals  in  Lee  County, 
Florida. 

Said  notification  shall  be  given  on  the 
Notification  and  Report  Form  set  forth 
in  the  Appendix  to  Part  803  of  Title  16 
of  the  Code  of  Federal  Regulations  as 
amended  (hereinafter  referred  to  as  "the 
Notification"),  and  shall  be  prepared 
and  transmitted  in  accordance  with  the 
requirements  of  that  part,  except  that  no 
filing  fee  will  be  required  for  any  such 
notification,  notification  shall  be  filed 
with  the  Secretary  of  the  Commission, 
notification  need  not  be  made  to  the 
United  States  Department  of  justice,  and 
notification  is  required  only  of 
respondent  and  not  of  any  other  party 
to  the  transaction.  Respondent  shall 
provide  the  Notification  to  the 
Commission  at  least  thirty  days  prior  to 
acquiring  any  such  interest  (hereinafter 
referred  to  as  the  "first  waiting  period"). 
If.  within  the  first  waiting  period, 
representatives  of  the  Commission  make 
a  written  request  for  additional 
information,  respondent  shall  not 
consummate  the  transaction  until 
twenty  days  after  substantially 
complying  with  such  request  for 
additional  information.  Early 
termination  of  the  waiting  periods  in 
this  paragraph  may  be  requested  and, 
where  appropriate,  granted  by  letter 
from  the  Bureau  of  Competition. 
Provided,  however,  that  prior 
notification  shall  not  be  required  by  this 
paragraph  for  a  transaction  for  which 
notification  is  required  to  be  made,  and 
has  been  made,  pursuant  to  Section  7 A 
of  the  Clayton  Act,  15  U.S.C.  18a. 

This  Paragraph  IV  shall  not  apply  to 
new  facilities  constructed  or  developed 
by  respondent. 


It  is  further  ordered  That: 
A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until 
respondent  has  fully  complied  with  the 
provisions  of  Paragraphs  II  and  III  of 
this  order,  respondent  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying,  and  has  complied  with 
Paragraphs  II  and  HI  of  this  order. 
Respondent  shall  include  in  its 
compUance  reports,  aniong  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  n  and 
III  of  the  order,  including  a  description 
of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  written 
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conuuuiiicalions  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture  as  required  by 
this  order. 

B.  One  year  (1)  from  that  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
other  times  as  the  Commission  may 
require,  respondent  shall  file  a  verified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  is 
complying  with  Paragraph  IV  of  this  ■ 
order. 

VI 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

VII 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  respondent  made  to  its 
principal  office,  respondent  shall  permit 
any  duly  authorized  representative  or 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  of 
respondent  and  in  the  presence  of 
coimsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
respondent  and  vdthout  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent, 
who  may  have  counsel  present, 
regarding  such  matters. 

Appendix  I— Agreement  to  Hold 
Separate 

This  Agreement  to  Hold  Separate 
("Agreement")  is  by  and  between 
Service  Corporation  International 
("SCI"),  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Texas,  with  its  principal  executive 
office  located  at  1929  Allen  Parkway, 
Houston,  Texas,  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 


15  U.S.C.  41,  etseq.  (collectively, 
"Parties"). 

Premises 

Whereas,  on  or  about  June  7,  1995, 
SCI  entered  into  an  Agreement  and  Plan 
of  Merger  with  Gibraltar  Mausoleum 
Corporation  ("Gibraltar"),  in  which  (1) 
Gibraltar  would  be  merged  into  Rocky 
Acquisition  Corp.,  a  wholly-owned 
subsidiary  of  SCI,  and  (2)  Gibraltar 
shareholders  would  receive  SCI 
common  stock  and  other  consideration 
specified  therein  ("Acquisition");  and 

Whereas,  both  SCI  and  Gibraltar  own 
interests  in  funeral  establishments  that 
provide  funerals,  cemeteries  that 
provide  perpetual  care  ce  nc'ery 
services,  and  crematories  that  provide 
cremations  to  consumers;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  the  Acquisition  would 
violate  any  of  the  statutes  enforced  by 
the  Commission;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("SCI/Gibraltar  Consent 
Agreement"),  the  Commission  must 
place  the  SCI/GibraUar  Consent 
Agreement  on  the  public  record  for 
public  comment  for  a  period  of  at  least 
sixty  (60)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  preserving  the  status  quo 
ante  and  holding  separate  the  assets  and 
businesses  of  certain  funeral 
establishments,  cemeteries,  and  a 
crematory  ("Hold  Separate  Assets") 
listed  in  Exhibit  A  attached  hereto  and 
made  a  part  hereof  until  the  divestitures 
contemplated  by  the  SCI/Gibraltar 
Consent  Agreement  have  been  made, 
divestitures  resulting  from  any 
proceeding  challenging  the  legafity  of 
the  Acquisition  might  not  be  possible  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  purposes  of  this 
Agreement  are  to:  (1)  Preserve  the  Hold 
Separate  Assets  as  viable  independent 
businesses  pending  the  divestitures 
described  in  the  SCI/Gibraltar  Consent 
Agreement;  (2)  preserve  the 
Commission's  ability  to  require  the 
divestitures  of  the  funeral 
establishments,  cemeteries,  and  a 
crematory  as  specified  in  the  SCI/ 
Gibraltar  Consent  Agreement;  and  (3) 
remedy  any  anticompetitive  aspects  of 
the  Acquisition;  and 

Whereas,  SCI's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  -by  SCI  that  the 
Acquisition  is  illegal;  and 


Whereas,  SCI  understands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement. 

Now.  therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  unless  the  Commission 
determines  to  reject  the  SCI/Gibraltar 
Consent  Agreement,  it  will  not  seek 
further  relief  from  SCI  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement,  the 
SCI/Gibraltar  Consent  Agreement  to 
which  it  is  annexed  and  made  a  part, 
and  the  order,  once  it  becomes  final, 
and  in  the  event  that  the  required 
divestitures  are  not  accomplished,  to 
appoint  a  trustee  to  seek  divestiture  of 
the  Properties  to  be  Divested  pursuant 
to  the  SCI/Gibraltar  Consent  Agreement, 
as  follows: 

1 .  SCI  agrees  to  execute  and  be  bound 
by  the  SCI/Gibraltar  Consent 
Agreement. 

2.  SCI  shall  hold  and  Hold  Separate 
Assets  separate  and  apart  from  the  Gita 
this  Agreement  is  accepted  until  the 
first  to  occur  of  (a)  ten  business  days 
after  the  Commission  withdraws  its 
acceptance  of  the  SCI/Gibraltar  Consent 
Agreement  pursuant  to  the  provisions  of 
Section  2.34  of  the  Commission's  Rules 
or  (b)  the  date  the  divestitures  required 
by  the  order  contained  in  the  SCI/ 
Gibraltar  Consent  Agreement  are 
accomplished.  SCI's  obligation  to  hold 
the  Hold  Separate  Assets  separate  and 
apart  shall  be  on  the  following  terms 
and  conditions  and  for  the  periods  set 
forth  in  Exhibit  A: 

a.  SCI  shall  hold  separate  and  apart 
the  Hold  Separate  Assets. 

b.  Except  as  provided  herein  and  as  is 
necessary  to  assure  compliance  with 
this  Agreement  and  the  Consent  Order, 
SCI  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  the  Hold  Separate  Assets  or 
any  of  their  operations  or  businesses. 

c.  SCI  shall  cause  the  Hold  Separate 
Assets  to  continue  using  their  present 
names  and  trade  names,  and  shall 
maintain  and  preserve  the  viability  and 
marketabihty  of  each  of  the  Hold 
Separate  A.ssets  and  shall  not  sell, 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  their  marketability  or  viability. 
During  the  term  of  this  Agreement.  SCI 
shall  provide  the  Hold  Separate  Assets 
with  the  same  or  better  quality  of 
support  services,  including  without 
limitation,  payroll  processing. 
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accounting,  management  information 
systems,  and  computer  support,  as  SQ 
or  Gibraltar  provided  to  the  Hold 
Separate  Assets  prior  to  the  acquisition. 

d.  Sa  shall  refrain  from  taking  any 
actions  that  may  cause  any  material 
adverse  change  in  the  business  or 
financial  conditions  of  the  Hold 
Separate  Assets. 

e.  SCI  shall  not  change  the 
composition  of  the  management  of  the 
Hold  Separate  Assets,  except  that  SQ 
may  fill  vacancies  and  remove 
management  for  cause. 

f.  SCI  shall  maintain  separate 
financial  and  operating  records  and 
shall  prepare  separate  quarterly  and 
annual  financial  statements  for  the  Hold 
Separate  Assets  and  shall  provide  the 
Commission  with  such  statements  for 
each  funeral  establishment,  cemetery 
and  crematory  within  ten  days  of  their 
availability. 

g.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations  or  litigation,  or 
negotiating  agreements  to  dispose  of 
assets.  SCI  shall  not  receive  or  have 
access  to,  or  the  use  of,  any  of  the  Hold 
Separate  Assets'  material  confidential 
information  not  in  the  public  domain. 
Any  such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  only 
be  used  for  the  purpose  set  out  in  this 
subparagraph.  ("Material  confidential 
information,"  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  known 
to  SCI  from  sources  other  than  Gibraltar 
or  itself,  and  includes  but  is  not  limited 
to  pre-need  customer  lists,  prices  quoted 
by  suppliers,  or  trade  secrets.) 

h.  An  earnings  and  profits  of  the  Hold 
Separate  Assets  shajl  be  held  separate. 
If  necessary,  SCI  shall  provide  any  or  all 
of  the  Hold  Separate  Assets  with 
sufficient  working  capital  to  operate  at 
their  current  levels. 

i.  SCI  shall  refrain  from,  directly  or 
indirectly,  encumbering,  selling, 
disposing  of,  or  causing  to  be  transferred 
any  assets,  property,  or  business  of  the 
Hold  Separate  Assets,  except  that  the 
Hold  Separate  Assets  may  advertise, 
purchase  merchandise  and  sell  or 
otherwise  dispose  of  merchandise  in  the 
ordinary  course  of  business. 

3.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  SCI  to  divest  itself  of  the  shares 
of  Gibraltar  stock  that  SCI  may  acquire, 
or  to  compel  SCI  ^o  divest  any  assets  or 
businesses  of  Gibraltar  that  it  may  hold, 
or  seek  any  other  injunctive  or  equitable 
relief,  SCI  shall  not  raise  any  objection 
based  upon  the  fact  that  the 
Commission  has  permitted  the 


Acquisition.  SCI  also  waives  all  rights  to 
contest  the  validity  of  this  Agreement. 

4.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  SCI 
made  to  its  principal  office,  respondent 
shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  office  hours  of  SCI, 
and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  SCI 
relating  to  any  matters  contained  in  this 
Agreement;  and 

D.  Upon  five  (5)  days'  notice  to  SCI 
and  without  restraint  or  interference 
therefrom,  to  interview  officers  or 
employees  of  SCI,  who  may  have 
counsel  present,  regarding  such  matters. 

This  Agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Exhibit  A 

Hold  Separate  Assets 

A.  The  following  funeral 
establishment,  cemetery,  and  crematory 
shall  be  held  separate  until  the 
divestitures  of  the  two  Blackburn-Shaw 
Funeral  Homes  (now  known  as 
S<;hooler-Gordon  Blackburn-Shaw 
Funeral  Homes)  and  Memory  Gardens  of 
Amarillo  4  Crematory  pursuant  to  the 
order  as  is  set  forth  in  the  SCI/Gibraltar 
Consent  Agreement: 

1.  Memorial  Park  Funeral  Home, 
6969  1^0  East,  Amarillo,  Texas 
79120 

2.  Memorial  Park  Cemetery  & 
Crematory,  6969  1-40  East,  Amarillo, 
Texas 

B.  The  following  cemetery  and  funeral 
establishment  shall  be  held  separate 
until  their  divestiture  pursuant  to  the 
order  as  is  set  forth  in  the  SCI/Gibraltar 
Consent  Agreement: 

1.  Oaklawn  Memorial  Gardens  and 
Mausoleum,  2116  Garden  Street,- 
Titusville,  Florida  32796 

2.  North  Brevard  Funeral  Home,  1450 
Norwood  Avenue,  Titusville,  Florida 
32796 

3.  Metz  Fimeral  Home,  1306  Lafayette 
Street,  Cape  Coral,  Florida  33904 

4.  Harvey-Englehardt  Funeral  Home, 
1600  Colonial  Boulevard.  Ft.  Myers, 
Florida  33907 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Service 
Corporation  International  ("SCI"). 


The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  SCI's 
acquisition  of  Gibraltar  Mausoleum 
Corporation  will  violate  Section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45,  and  Section  7  of  the  Clayton 
Act,  15  U.S.C.  18,  in  three  relevant 
geographic  markets.  In  Lee  County, 
Florida,  \foth  SCI  and  Gibraltar  own 
funeral  establishments  and  are  actual 
competitors  in  the  provision  of  funerals. 
SCI  is  the  largest  seller  of  funeral 
services  in  Lee  County  and  Gibraltar  is 
the  third  largest.  In  Brevard  County, 
Florida,  both  SCI  and  Gibraltar  own 
funeral  establishments  and  cemeteries 
and  are  actual  competitors  in  the 
provision  of  funerals  and  perpetual  care 
cemetery  services.  Gibraltar  is  the 
largest  firm  selling  funerals  and 
perpetual  care  cemetery  services  in 
Brevard  County  and  SCI  is  the  second 
largest.  Finally,  in  Amarillo,  Texas  and 
its  immediate  environs,  both  SCI  and 
Gibraltar  own  funeral  establishments, 
cemeteries  and  crematories,  and  are 
actual  competitors  in  the  provision  of 
funerals,  perpetual  care  cemetery 
services  and  cremation  services.  SCI  and 
Gibraltar  are  the  first  and  second  largest 
sellers  of  funerals,  respectively.  They 
own  two  of  three  perpetual  care 
cemeteries  in  the  area  and  they  own  the 
only  two  crematories. 

The  complaint  alleges  that  the 
acquisition  may  substantially  lessen 
competition  in  the  following  ways, 
among  others:  (1)  By  eliminating  actual 
competition  between  SCI  emd  Gibraltar 
in  the  relevant  markets;  and  (2)  by 
significantly  enhancing  the  possibility 
of  collusion  or  interdependent 
coordination  among  the  remaining  firms 
in  the  relevant  markets  or  by  tending  to 
create  a  dominant  firm  in  the  relevant 
markets.  These  effects  increase  the 
likelihood  that  firms  would  increase 
prices,  decrease  quality  and  restrict 
output  in  the  relevant  markets  if  the 
acquisition  were  consummated. 

The  proposed  order  requires  SCI  to 
divest  two  funeral  establishments  in  Lee 
Coimty,  Florida;  one  funeral 
establishment  and  one  cemetery  in 
Brevard  County;  and  two  funeral 
establishments,  a  cemetery  and  a 
crematory  in  Amarillo,  Texas. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 


proposed  order,  and  it  is  not  intended 

to  constitute  an  official  interpretation  of 

the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  96-507  Filed  1-18-96;  8:45  am] 
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Annual  financial  and 
actuarial  information 
reporting;  published  12- 
20-95 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Naval  Air  Station. 
Jacksonville,  PL;  security 
zone;  published  12-20-95 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  earner  certification  and 
operations: 


Commuter  operator 
requirements;  published 
12-20-95 
Airworthiness  directives: 
Hamilton  Standard; 
published  1-9-96 

Comments  Du-   n?s- 
Week 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cauliflower,  frozen;  grade 
standards;  comments  due 
by  1-23-96;  published  11- 
24-95 

Milk  marketing  orders: 
Carolina  et  al.;  comments 
due  by  1-26-96;  published 
12-27-95 

AGRICULTURE 

DEPAR""MEN" 

Animal  ana  Piani  .-leaith 

Inspection  Service 

Viruses,  serums,  toxins,  etc.: 
Erx;ephalomyelitis  vaccine. 
Eastern.  Western,  and 
Venezuelan,  killed  virus; 
comments  due  by  1-26- 
96;  published  11-27-95 

AGRICULTURE 

DEPARTMENT 

Food  Safety  ana  msotn-'ioi 

Service 

Meat  and  fxiultry  inspection: 
Bob  veal  calf  reskjue  testing 
program;  fast  antimicrobial 
screen  test;  comments 
due  by  1-22-96;  published 
12-22-95 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 

Materials,  equipment,  and 
construction— 

Postloan  engineering 
service  contract; 
comments  due  by  1-26- 
96;  published  12-27-95 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities 
Act;  implementation: 


Accessibility  guidelines- 
Buildings  and  facilities; 
play  facilities  regulatory 
negotiation  committee; 
establishment; 
comments  due  by  1-22- 
0*=^   P'jbf'shed  12-22-95 
ENVIRONMENTAL 
PROTECTiON  AGENCY 
Air  quai!';    -^p -mentation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  by 
1-22-96;  published  12-21- 
95 
Maine;  comments  due  by  1- 
25-96;  published  12-26-95 
Tennessee;  comments  due 
by  1-25-96;  published  12- 
26-95 
Hazardous  waste: 
Identification  and  lisfing- 
Exf^lusions;  comments  due 
by  1-22-96;  published 

pEDERAl 

COMMUNiCATiONS 
COMMISSION 
Radio  stations;  tat)le  of 
assignments: 

Mississippi;  comments  due 
by  1-22-96;  published  12- 
6-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
^ood  and  Drug 
Administration 
Foo-;;  •;■  '  jrnan  consumption: 
Food  lat^eling- 
Lowfat  and  skim  milk 
products,  etc.; 
comments  due  by  1-23- 
96;  published  11-9-95 
'NTERlOB  DEPARTMENT 
Fisn  and  Wildlife  Service 
Endangered  arxJ  threatened 
species: 

Northern  spotted  owl; 
comments  due  by  1-26- 
96;  published  11-27-95 
Importation,  exportation,  and 
transportation  of  wildlife: 
Seizure  and  forfeiture 
procedures;  revision; 
comments  due  by  1-26- 
96;  published  11-27-95 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 
Royalty  management: 


Royalties;  unpaid  or 
underpaid,  compensatory, 
or  other  Federal  and 
Indian  minerals  lease 
payments;  liability 
establishment  and 
clarification;  comments 
due  by  1-26-96;  published 
11-6-95 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenr>ent  Office 

Permanent  program  and 
abandoned  mine  larxj 
reclamation  plan 
submissions: 

Oklahoma;  comments  due 
by  1-22-96;  published  12- 
21-95 

JUSTICE  DEPARTMENT 

NorxJiscrimination  on  the  basis 
of  disability  in  State  and 
local  government  services; 
comments  due  by  1-26-96; 
published  11-27-95 

LABOR  DEPARTMENT 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act: 
Indian  and  Native  American 
programs- 
Regulatory  requirements 
waivers;  comments  due 
by  1-26-96;  published 
11-27-95 

NATIONAL  LABOR 
RELATIONS  BOARD 

Requested  single  location 
bargaining  units  in 
representation  cases; 
appropriateness;  comments 
due  by  1-22-96;  published 
11-27-95 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Mail  classification  reform; 
implementation  standards; 
comments  due  by  1-22- 
96;  published  12-22-95 

SOCIAL  SECURITY 
ADMINISTRATION 
Civil  monetary  penalties. 

assessments  and 

recommended  exclusions; 

comments  due  by  1-26-96; 

published  11-27-95 

STATE  DEPARTMENT 

Longshore  work  by  U.S. 
nationals;  foreign 


prohibitions;  comments  due 
by  1-26-96;  published  12- 
20-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 

Summer  Olympk;  Games. 
1996;  airspace  and  flight 
operations  requirements; 
comments  due  by  1-22- 
96;  published  12-29-95 

Airworthiness  directives: 

Airbus;  comments  due  by  1- 
23-96;  published  12-12-95 

Beech;  comments  due  by  1- 
25-96;  published  12-19-95 

Boeing;  comments  due  by 
1-24-96;  published  12-13- 
95 

Fokker;  comments  due  by 
1-22-96;  published  12-11- 
95 

General  Electric  Co.; 
comments  due  by  1-22- 
96;  published  11-21-95 

Jetstream;  comments  due 
by  1-25-96;  published  12- 
19-95 

Class  E  airspace;  comments 
due  by  1-24-96;  published 
12-18-95 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 

Domestrcally  produced 
wines,  distilled  spirits,  and 
beer- 
Formulas  and  statements 
of  process;  registration; 
comments  due  by  1-26- 
96;  published  11-27-95 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  tiecome  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws.  ' 

.Last  List  January  18,  1996 


Microfiche  Editions  Available. 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
compfising  approximatefy  200  volumes 
and  reviaed  at  least  once  a  year  on  a 
qiMflerty  basis,  is  published  m  24x 
microWche  format  and  the  current 
year's  votumes  are  mailed  to 
subscnbers  as  issued 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (ets  issued):  $264.00 


Ordw  Procaaang  Cud* 

♦5419 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  ord^r    4flM^ 
At-seas,     99 


D    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format:  ^"^  '"*  y***"  °"*^"  '^^^^  512-2233 

Federal  Register  (MFFR)  □  One  year  at  $433  each         □  Six  months  at  $216.50 

Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

LJ  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t                   J 

(expiration) 

-D 


(Street  address) 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  1(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 


Weekly  Coapibtioa  of 


Order  Sow! 

The  L  nited  States 
( a)v  ernment  Manual 
1993/96 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  off.icials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  copy 


C'      "  ■  Code 

*  7784 


D  VFS. 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order 
It's  easy: 

To  fax  your  orders  (2tF- 1  .- 1  i-^^rO 
copies  of  the  The  United  States  Government  Manual.  1995/96 


please  send  me . 


SAN  069-(>0(M)0063-l  at  $33  ($41.25  foreign)  each. 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

3  Check  payable  to  the  Supenntendenl  of  Documents 


(Company  or  [personal  name) 


(Please  type  or  print) 


□  GPO  Deposit  Account 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


□  VISA     □  MasterCard  Account 

1                                             1     1 

(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  signature) 


(Rev.  9/95) 


Mail  to:      Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


.Announcing  the  latest  Edition 


The  authentic  text  behind  the  news 

Thf^  Weekly 
(xinipiicituMi  of 

Presidentie  I 
Docmnents 


Weekly  CompiUtion  of 

Presidential 
Documents 


t ■-»  I  « 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  anrvxincements  It  contains  ttie 
full  text  of  ttie  PresKlent's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t)y  the 
White  House 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  matenals 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 
Or^-  Cod*  Charge  your  cdf 

*  o42w  tfstxi-. 


WSf 


To  fax  your  orders  (202)  512  : : 


I    I   YES,  please  enter . 


_  one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 
can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t 

(expiration) 

-D 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


10/94 


Would  you  like 


Kevivii 
1992 


The 

Federal   Register: 

What   It   Is 

And 

How  To  L  se  It 


Aiuiouncmg  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guijle  for  the  User  of  the  Federal  Register  — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  FederaJ  Register  and 
related  pubUcations,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


?'nce  $7.00 


Superintrtid-i;t  of  Documents 

I I  Y£S,  please  send  me  the  following: 

I 


Order  processing  code: 

*6173 


ations  Order  Form 


VISA 


Charge  your  order    4HJ|f|jh^ 
It's  Easy!  SBEi 
To  fax  your  orders  (202)-512-2250 


copi«s  of  Thj.  coders!  Register- What  it  is  and  How  "fo  Use  H,  at  $7.00  per  copy.  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ ir.tcrr.aiional  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


-n 


(AdditioiutI  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  ■■l.^rlt■  .i.uin^v  ;naijahk  t.Mithcr  mailfPi?   I I     I I 


VISA  or  MasterCard  Account 

(Credit  card  expiration  date)               Thank  you  for 

your  order! 

(Authorizing  Signature) 


(Rev   1-93) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


NEW  EDITION 


UMI 


Would  you  like 
to  know.. 

It  any  cnanges  '^.a.e  oeen  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  cfuuiges— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year 

Federal  Register  Index 

The  irxJex,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form  Entnes  are  earned 
pnmanly  under  tfie  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hrxtngaKj  «  indudea  m  eacfi  publication  w/mc/i  *sa 
^e<Mra<  newsier  paga  numben  *nlt>  me  <M»  oi  ptMicaiion 
m  me  federal  Regis» 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  Procaumg  God* 

*5421 


LJ    yes,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order.  ''MBSk 
Ifseasy!  ^jjip 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  AfTected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  S Price  includes 

regular  domestic  pxjstage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  nanw) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  ckccfc  box  below; 

^  Do  nol  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t    in 

(expiration) 

-D 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 


ir 


t  p-< 


\~' 


-^di 


of 


e 


f^eae: 


Idyuia 


lions  (CFR) 


Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


SuperintencJent  of  Documents  Order  Form 

Order  Processing  Code 

*7296 


Ctiarge  your  order 

It's  easy!  i 


□  YES, 


To  fax  your  orders  (202)  5i  ^-^.^^jO 


send  me 


subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


Additional  address^ttention  line 


Street  address 


□  GPO  Deposit  Account                              ^  - 

UVIbA       UMasterUard      ^     j     ]      (expiration  date) 

1     1                     I 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


4/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Document 

Drafting 

Handbook 


Federal  Registe 
Document 
Drafting 
Handbook 


Regutat'n-  DraMe:-^. 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  prcxessing  code    .5133  Charge  your  order.     ^^ 

I  VXTC  ^^  easy!    ^^^ 

1  Il*i35  please  send  me  the  following  indicated  publications:  Jo  ••«  yo«'  or«l«f«  and  inqulri««-(202)  ^ 


v/u 


^60 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I     I     I     I     I     i     I     I  ~  LJ 
I I  VISA  or  MasterCard  Account 


(City.  SUte.  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


IE 

Thnnk  you  for  your  onUr.' 

(Credit  card  expiration  date) 

(Rev  12/91) 
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for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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In  light  of  a  review  of  recent  scientific     determining  the  number  and  kind  of 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera' 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisfied  undei 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  s  s:  c  t , 
the  Supenntendent  of  Documents,  fences  ct 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 
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Citrus  CanKer  Reguiations. 
Ouarantiriec  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the  citrus 
canker  regulations  by  quarantining  an 
area  in  Dade  County,  FL.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  citrus  canker  into 
noninfested  areas  of  the  United  States. 
This  action  imposes  certain  restrictions 
on  the  interstate  movement  of  regulated 
articles  from  and  through  the 
quarantined  area. 

DATES:  Interim  rule  effective  January  16, 
1996.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  22,  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-086-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-086-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  S\V., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPa  APHIS,  4700  River  Road  Unit  134, 


Riverdale,  MD  20737-1236,  (301)  734- 

RpQG 

SUPPLEMEN^iPV  'NjrnPMATlON: 

Background 

Citrus  canker  is  a  plant  disease  known 
to  affect  plants  and  plant  parts, 
including  fresh  fruit,  of  citrus  and  citrus 
relatives  (Family  Rutaceae).  Citrus 
canker  can  cause  defoliation  and  other 
serious  damage  to  the  leaves  and  twigs 
of  susceptible  plants.  It  may  also  make 
the  fruit  of  infected  plants  unmarketable 
by  causing  lesions  on  the  fruit.  Infected 
fruit  may  also  drop  from  trees  before 
reaching  maturity.  The  aggressive  A 
(Asiatic)  strain  of  citrus  canker  can 
infect  susceptible  plants  rapidly  and 
lead  to  extensive  economic  losses  in 
commercial  citrus-producing  areas. 

The  regulations  to  prevent  the 
interstate  spread  of  citrus  canker  are 
contained  in  7  CFR  301.75-1  through 
301.75-14  (referred  to  below  as  "the 
regulations").  The  regulations  restrict 
the  interstate  movement  of  regulated 
articles  from  and  through  areas 
quarantined  because  of  citrus  canker. 
The  regulations  also  provide  for  the 
designation  of  survey  areas  around 
quarantined  areas.  Survey  areas  undergo 
close  monitoring  by  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  and 
State  inspectors  for  citrus  canker  and 
serve  as  containment  or  buffer  zones 
against  the  disease. 

Section  301.75-4(c)  of  the  regulations 
states  that  any  State  or  portion  of  a  State 
where  an  infestation  is  detected  will  be 
designated  as  a  quarantined  area  and 
will  remain  so  until  the  area  has  been 
without  infestation  for  2  years. 

Section  301.75-4(d)  of  the  regula:ions 
states  that  less  than  an  entire  State  will 
be  designated  as  the  quarantined  area 
only  if  certain  conditions  are  met.  The 
conditions  include  the  inspection  of 
areas  designated  as  survey  areas. 
Additionally,  the  State  must,  with 
certain  specified  exceptions,  enforce 
restrictions  on  the  intrastate  movement 
of  regulated  articles  frorn  the 
quarantined  area  that  are  at  least  as 
stringent  as  those  being  enforced  on  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  area. 

Prior  to  the  publication  of  this 
document,  there  were  no  areas  in  the 
United  States  designated  as  quarantined 
areas  or  survey  areas  for  citrus  canker. 
On  September  28,  1995,  however, 
employees  of  the  State  of  Florida 


collected  samples  of  the  Asiatic  strain  of 
citrus  canker  from  residental  citrus  trees 
in  the  Westchester  area  of  Miami,  FL.  As 
a  result,  we  determined  that  a  portion  of 
Dade  County,  FL,  must  be  designated  as 
a  quarantined  area  for  citrus  canker. 
Additionally,  we  have  determined  that 
the  State  of  Florida  is  enforcing 
restrictions  on  the  intrastate  movement 
of  regulated  articles  from  that  area  in 
Dade  County  that  are  at  least  as 
stringent  as  those  for  the  interstate 
movement  of  regulated  articles  fix)m  the 
area. 

Accordingly,  we  are  amending  the 
regulations  by  designating  a  portion  of 
Dade  County,  FL,  as  a  quarantined  area. 
Citrus  canker  has  been  found  in 
approximately  24  square  miles  of  Dade 
County,  FL,  but,  as  a  precaution,  we 
have  established  a  quarantined  area  that 
comprises  approximately  140  square 
miles  of  Dade  County,  FL.  As  the  small 
infested  area  lies  at  the  core  of  the 
quarantined  area  and  constitutes  less 
than  18  percent  of  the  quarantined  area, 
we  have  determined  that  establishing  a 
separate  survey  area  is  unnecessary  in 
this  case. 

At  this  stage  of  the  infestation,  we 
believe  that  expanding  the  quarantined 
area  to  include  a  buffer  zone,  rather  than 
establishing  a  separate,  less  restricted 
survey  area,  will  enhance  our  ability  to 
detect  and  control  further  occurrences 
of  citrus  canker  in  and  around  the 
infested  area.  This  is  because,  as  the 
new  findings  of  citrus  canker  were 
detected  in  a  highly  populated 
residential  area,  we  expect  that  over  the 
course  of  the  next  several  months,  citrus 
canker  may  be  detected  on  additional 
properties  in  the  general  vicinity  of  the 
original  findings.  The  extended 
quarantined  area  will  allow  us  to 
contain  the  spread  of  the  citrus  canker 
more  effectively  than  our  traditional 
quarantined  area  surrounded  by  a  less 
stringently  regulated  survey  area  and 
will  eliminate  the  possibility  of  constant 
changes  to  the  regulations  to  amend  the 
boundaries  of  the  quarantined  area  and 
the  survey  area  to  accommodate  new 
findings  of  citrus  canker.  We  believe 
that  in  addition  to  preventing  the  spread 
of  ciUTis  canker  within  the  regulated 
area,  this  action  will  provide  more 
consistent  boundaries  for  the 
quarantined  area.  The  exact  description 
of  the  newly  quarantined  area  can  be 
found  in  the  rule  portion  of  this 
'document. 
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In  light  of  a  review  of  recent  scientific 
literature,  we  are  also  revising  the 
definition  of  citrus  canker  to  reflect 
current  taxonomic  nomenclature.  Citrus 
canker  has  been  defined  as  a  plant 
disease  caused  by  strains  of  the 
bacterium  Xanothomonas  campestris 
pv.  citri.  The  new  definition  will  state 
that  citrus  canker  is  a  plant  disease 
caused  by  strains  of  the  bacterium 
Xanothomonas  axonopodis  pv.  citri.  In 
July  of  1995,  the  scientific  name  of  the 
strains  of  bacteria  that  cause  the  citrus 
canker  that  is  regulated  was  changed. 
Xanothomonas  axonopodis  pv.  citri  is 
actually  the  same  organism  with  the 
same  characteristics  that  we  refer  to  in 
the  current  regulations.  The  change  in 
nomenclature  involves  a  change  in  the 
species  portion  of  scientific  name  only; 
Xanothomonas  campestris  pv.  citri  has 
simply  been  placed  in  another  species 
grouping  based  on  an  extensive  review 
of  species  characteristics. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
pubUshing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  citrus  canker  from  spreading 
into  noninfested  areas  of  the  United 
States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

In  accordance  with  5  U.S.C.  603,  we 
have  jjerformed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
interim  rule  on  small  entities.  However, 
we  do  not  currently  have  all  of  the  data 
necessary  for  a  comprehensive  analysis 
of  the  effects  of  this  interim  rule  on 
small  entities.  Therefore,  we  are  inviting 
comments  on  potential  effects.  In 
particular,  we  are  interested  in 


determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
interim  rule. 

The  Flfint  Quarantine  Act,  contained 
in  7  U.S.C.  151-165  and  167,  authorizes 
the  Secretary  of  Agriculture  to 
quarantine  States  or  portions  of  States 
and  to  promulgate  regulations  to 
prevent  the  spread  of  dangerous  plant 
diseases  new  to  or  not  widely  prevalent 
in  the  United  States. 

We  are  amending  the  citrus  canker 
regulations  by  amending  the  definition 
of  citrus  canker  and  by  quarantining  an 
area  in  Dade  County,  FL.  This  action 
imposes  restrictions  on  the  interstate 
and  intrastate  movement  of  citrus 
plants,  plant  parts,  citrus  fruit,  and 
other  regulated  articles  from  and 
through  the  quarantined  area. 

Within  the  newly  regulated  area,  there 
are  approximately  2,275  entities  that 
could  be  affected  by  this  interim  rule. 
These  entities  consist  of  375  nurseries 
and  stockdealers.  300  fresh  fruit  retail 
stores,  one  large  Hea  market,  and  1,600 
lawn  maintenance  businesses.  Most  of 
the  sales  or  services  provided  by  these 
entities  are  local  or  specifically  within 
the  regulated  area. 

The  nurseries  and  stockdealers 
affected  by  this  interim  rule  will  be 
required  to  undergo  periodic 
inspections.  These  inspections  may  be 
inconvenient,  but  the  inspections  will 
not  result  in  any  additional  costs  for  the 
nurseries  or  stockdealers  because  APHIS 
or  the  State  of  Florida  will  provide  the 
'services  of  the  inspector  without  cost  to 
the  nursery  or  stockdealer.  Should  the 
inspector  discover  citrus  canker  in  any 
of  the  regulated  plants  or  trees  within 
the  nursery  or  stockdealer's  premises, 
then  the  nursery  or  stuokdealer  may 
have  to  incur  the  cost  of  destroying  the 
infected  plants  or  trees  and  will,  in  any 
case,  be  deprived  of  the  opportunity  to 
benefit  from  the  sale  of  infected 
regulated  plants  and  trees.  However, 
because  citrus  canker  is  currently 
limited  to  residential  properties,  we 
expect  the  cost  of  compliance  for 
nurseries  and  stockdealers  to  be 
minimal. 

The  fresh  fruit  retailers  and  the  flea 
market  dealers  affected  by  this  interim 
rule  will  be  required  to  abide  by 
restrictions  on  the  interstate  and 
intrastate  movement  of  regulated 
articles.  They  may  be  affected  by  this 
interim  rule  because  fruit  sold  within 
the  quarantined  area  in  retail  stores  and 
at  the  flea  market  cannot  be  moved 
outside  of  the  quarantined  area. 
However,  we  exped  any  direct  costs  of 
compliance  for  fresh  fruit  retailers  and 
Hea  market  dealers  to  be  minimal. 


The  lawn  maintenance  companies 
affected  by  this  interim  rule  will  be 
required  to  perform  additional  safety 
measures  when  maintaining  an  area 
inside  the  quarantined  area.  Lawn 
maintenance  companies  will  have  to 
clean  and  disinfect  their  equipment 
after  grooming  an  area  within  the 
quarantined  area,  and  they  must 
properly  dispose  of  any  clippings  from 
plants  or  trees  within  the  quarantined 
area.  These  requirements  will  slightly 
increase  costs  for  \avm  maintenance 
companies  affected  by  this  interim  rule. 

The  alternative  to  this  interim  rule 
was  to  make  no  changes  in  the  citrus 
canker  regulations.  We  rejected  this 
alternative  because  failure  to  quarantine 
a  portion  of  Dade  County,  FL,  could 
result  in  great  economic  losses  for 
domestic  citrus  producers. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (31  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  the  selected  citrus 
canker  eradication  program  will  not 
present  a  risk  of  introducing  or 
disseminating  plant  pests  and  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
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Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  envirorunental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under  " 
FOR  FURTHER  INFORMATION  CONTACT." 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  30^      DOMESTIC  QUARANTINE 
"■^ICES 


NU 


I 


1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  150dd,  150ee, 
150ff,  161, 162.  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  In  §  301.75-1,  the  definition  of 
Citrus  canker  is  revised  to  read  as 
follows: 

§301.75-1     uel.r.itJons. 

*  •  *  *i         * 

Citrus  canker.  A  plant  disease  caused 
by  strains  of  the  bacterium 
Xanthomonas  axonopodis  pv.  citri. 

***** 

3.  In  §  301.75-4,  paragraph  (a)  is 
revised  to  read  as  follows: 

§301.75-4    Quarantined  areas 

(a)  The  following  States  or  portions  of 
States  are  designated  as  quarantined 
areas:  i 

FLORIDA 

Dade  County.  That  portion  of  Dade 
County  within  the  following 
boundaries:  Begirming  at  the  point  on 
the  shore  line  of  Biscayne  Bay  that  is 
directly  south  of  and  in  line  with  W 
17th  Avenue;  then  north  to  W  17th 
Avenue;  then  north  along  W  17th 
Avenue  to  State  Route  916;  then  west 
along  State  Route  916  to  the  Palmetto 
Expressway,  then  south  along  the 


Palmetto  Expressway  to  NW  58th  Street; 
then  west  along  NW  58th  Street  to  NW 
177  Avenue  (Krome  Avenue);  then 
south  along  NW  177  Avenue  to  SW  88th 
Street  (Kendall  Drive);  then  east  along 
SW  88th  Street  to  Biscayne  Bay;  then 
north  along  the  shore  line  of  Biscayne 
Bay  to  the  point  of  beginning. 

•  *        *        *        « 

4.  In  §  301.75-^,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§301,75^     Ouarar*  rec  a-f^as. 

(d)  *  *  * 

(1)  Survey.  No  area  has  been 
designated  a  survey  area. 

*  *        *        *        * 

Done  in  Washington,  DC,  this  16th  day  of 
January  1996. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  96-662  Filed  1-19-96;  8:45  am) 
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7  CFR  Part  3G1 
(Docket  No  Sii^j26-2] 

Pink  Bollworm  Reguiated  Areas 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 

final  n\\b. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  pink  bollworm 
regulations  by  removing  portions  of 
Clay,  Crittenden,  and  Mississippi 
Counties  in  Arkansas  from  the  list  of 
suppressive  areas  for  pink  bollworm. 
Trapping  surveys  show  that  the  pink 
bollworm  no  longer  exists  in  these 
areas.  The  interim.rule  relieved 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  previously  regulated 
areas. 

EFFECTIVE  DATE:  February  21,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Loanne  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ.  APHIS,  4700  River  Road  Unit  134, 
Rjverdale,  MD  20737-1236.  (301)  734- 
8717. 

SUPPLEMENTiRV  ;Nr~SMi-iON: 

Bar  kground 

in  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
August  28,  1995  (60  FR  44415-44416, 
Ducket  No.  95-026-1),  we  amended  the 
pink  bollworm  regulations  in  7  CFR 
301.52  through  301.52-10  by  removing 
certain  portions  of  Clay,  Crittenden,  and 


Mississippi  Counties  in  Arkansas  from 
the  list  of  suppressive  areas  for  pink 
bollworm.  That  action  relieved 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  these  previously  regulated 
areas. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
October  27, 1995.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301  and  that 
was  published  at  60  FR  44415-44416  on 
August  28, 1995. 

Authority:  /U.S.C.  ISObb.  ISOdd,  ISOee, 
150ff,  161.  162,  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  16th  day  of 
January  1996. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  96-663  Filed  1-19-96:  8:45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 
[Public  Notice  2318] 

Visas  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended; 
Application  for  Nonimmigrant  Visa 

AGENCY:  Bureau  of  Consular  Affairs, 
State. 

ACTKDN:  Final  rule. 

SUMMARY:  The  United  States  is  hosting 
the  Summer  Olympic  Games  in  Atlanta 
in  1996.  The  processing  of  visas  for  the 
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^     it  number  of  participants  requires 
some  temporary  changes  in  established 
procedures  to  accommodate  the 
increased  workload.  These  changes 
include:  granting  the  Deputy  Assistant 
Secretary  for  the  Visa  Office  authority  to 
designate  consular  posts  for  processing 
of  NrVs  regardless  of  the  applicant's 
place  of  residence  or  physical  presence, 
a  waiver  of  the  passport  requirement  at 
•he  time  of  visa  application,  and  a 
waiver  of  the  photograph  requirement  at 
the  time  of  NIV  application  and 
issuance 

EFFECTIVE  DATE:  lanuary  22.  1996. 
FOfl  FURTHER  INFORMATION  COWTACT: 
Stephen  K.  Fischel.  Chief.  Legislation 
and  Regulations  Division,  202  663- 
1204. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Games  of  the  XXVI  Olympiad 
will  be  held  in  Atlanta.  Georgia,  from 
July  19  to  August  4,  1996.  These  games 
will  be  the  largest  in  history  with  10,000 
athletes  and  at  least  45,000  in  the  entire 
Olympic  Family.  "Olympic  Family 
Members  "  include:  athletes,  coaches, 
trainers,  support  personnel,  senior 
officials  of  the  International  Olympic 
Committee.  International  Federations, 
National  Olympic  Committees,  and 
Other  Olympic  Games  Ol^anizing 
Committees,  as  well  as  official  guests, 
rightsholding  broadcasters,  accredited 
international  media  and  international 
judges  and  juries.  The  vast  majority  of 
"Olympic  Family  Members"  are  aliens 
and  must  be  processed  for  admission 
into  the  United  States  for  the  Games. 
These  great  numbers  require  the 
Department  of  State  and  other  agencies 
engaged  in  the  process  to  devise  means 
to  accommodate  "Olympic  Family 
Members"  in  the  most  efficient  fashion. 
Visa  processing  procedures  for  the 
Games  have  been  specifically  designed 
to  minimize  the  burden  on  the  currently 
heavily  taxed  resources  at  U.S.  consular 
posts  abroad  and  to  facilitate  visa 
processing  for  "Olympic  Family 
Members." 

Place  of  Application 

The  general  rule  at  22  CFR  41.101 
requires  an  alien  to  apply  for  a 
nonimmigrant  visa  in  the  consular 
district  in  which  he  or  she  resides, 
whether  or  not  physically  present  there 
at  that  time,  or  where  the  alien  is 
physically  present  regardless  of  place  of 
residence.  The  change  in  the  regulation 
grants  the  Deputy  Assistant  Secretary 
the  authority  to  designate  a  consular 
post  or  consular  posts  for  acceptance  of 
visa  applications  from  certain  "Olympic 
Family  Members  '  regardless  of  the 


residence  or  physical  presence  of  the 
applicants.  This  permits  the  Department 
of  State  to  best  utilize  available 
resources  in  efficiently  fulfilling  its  visa 
responsibilities  under  the  Immigration 
and  Nationality  Act. 

Presentation  of  Passport 

The  regulations  at  22  CFR  41.104(b) 
require  visa  applicants  to  present 
passports  at  the  time  of  application  for 
visas.  Although  "Olympic  Family 
Members"  will  still  need  to  present 
passports  at  the  time  of  admission  to  the 
United  States,  they  will  not  be  required 
to  do  so  at  the  time  of  visa  application. 
The  regulation  is  modified  accordingly. 


Passport  Photograph 

Pursuant  to  22  CFR  41.105(a)(3),  the 
nonimmigrant  visa  applicant  generally 
must  provide  a  personal  photograph  or 
photographs  at  the  time  of  the  visa 
application.  This  regulation  does, 
however,  provide  for  several  exceptions 
to  this  requirement.  Again,  to  facilitate 
processing,  an  exception  to  this  general 
rule  is  extended  to  "Olympic  Family 
Members". 

Visa  Format 

The  specific  visa  format  is  set  forth  in 
22  CFR  41.113(d).  Subsection  (k)  of  that 
regulation  provides  for  an  exception  to 
the  general  visa  format  to  address  the 
specific  needs  of  processing  visas  for 
Olympic  or  regional  games.  The 
procedures  for  the  Atlanta  Games  will 
differ  from  the  subsection  (k)  provision 
in  that  the  visa  will  be  placed  on  the 
individual  "Olympic  Family  Member's" 
official  identity  card.  The  regulations  at 
subsection  (k)  are  amended  accordingly. 

Final  Rule 

This  final  rule  provides  for  temporary 
changes  in  the  established  procedures 
for  processing  nonimmigrant  visas  for 
temporary  visitor  visas  to  the  United 
States  for  purposes  of  the  1996  Olympic 
Games  in  Atlanta. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  In  addition, 
this  rule  amends  and  reduces  the 
burden  for  information  collection 
requirements  approved  under  the 
Paperwork  Reduction  Act,  OMB  No. 
1405-0018.  This  rule  has  been  reviewed 
as  required  under  E.O.  12778  and 
certified  to  be  in  compliance  therewith. 
This  rule  is  exempt  from  review  under 
E.O.  12866,  but  has  been  reviewed 
internally  by  the  Department  to  ensure 
consistency  with  the  objectives  thereof. 


List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Documentation, 
Nonimmigrants,  Passports  and  visas. 

In  order  to  facilitate  the  processing  of 
visa  applicants  in  the  most  timely 
fashion.  Part  41  of  Title  22  is  amended 
by  adding  a  new  paragraph  (c)  to  41.101; 
by  adding  a  new  paragraph  (e)  to  41.104; 
by  adding  a  new  subparagraph  (iv)  to 
41.105(a)(3);  and  by  adding  a  new 
subparagraph  (3)  to  41.113(k). 

PART  41— t  A  MENDED] 

1.  The  authority  citation  for  Part  41 
continues  to  read: 

Authority:  8  U.S.C.  1101  and  1104;  19 
U.S.C.  3401. 

2.  Part  41,  Subpart  J — Application  for 
Nonimmigrant  Visa,  is  amended  by 
adding  paragraph  (c)  to  §41.101  to  read 
as  follows: 

§41.101    Piece  of  application. 

•  »        »        *        • 

(c)  1996  Games  of  the  XXVI 
Olympiad.  Atlanta.  Georgia. 
Notwithstanding  paragraph  (a)  of  this 
section,  consular  officers  at  consular 
posts  designated  by  the  Deputy 
Assistant  Secretary  of  State  for  the  Visa 
Office  shall  accept  visa  applications  for 
certain  aliens  accredited  by  the  Atlanta 
Committee  for  the  Olympic  Games  as 
"Olympic  Family  Members."  Such 
applications  must  be  received  at  post  no 
earlier  than  January  1,  1996  and  not 
later  than  August  4,  1996. 

3.  By  adding  a  new  paragraph  (e)  to 
§41.104  to  read  as  follows: 

§41.104    Passport  requirements. 

•  *         •         »         • 

(e)  J  996  Games  of  the  XXVl 
Olympiad.  Atlanta.  Georgia. 
Notwithstanding  paragraph  (b)  of  this 
section,  consular  officers  shall  process 
visa  applications  submitted  on  behalf  of 
"Olympic  Family  Members"  accredited 
by  the  Atlanta  Committee  for  the 
Olympic  Games.  Passports  need  not  be 
presented  on  behalf  of  such  applicants 
at  the  time  of  visa  application.  These 
applications  must  be  received  no  earlier 
than  January  1, 1996  and  not  later  than    , 
August  4,  1996. 

4.  By  revising  paragraph  (a)(3)(iii)  and 
adding  a  new  paragraph  (a)(3}(iv)  to 

§  41.105  to  read  as  follows: 

§41.105    Supporting  documents  and 
fingerprinting. 

(a)»  •   ' 

(3)  *  •  * 

(iii)  Under  16  years  of  age;  or 

(iv)  For  the  period  January  1,  1996 
through  August  4,  1996,  a  foreign 
national  accredited  by  the  Atlanta 


Committee  for  the  Olympic  Games  as  an 
"Olympic  Family  Member.". 

***** 

5.  By  removing  the  period  at  the  end 
of  paragraph  (k)(2Kii)  and  inserting  a 
semicolon  and  the  word  "or"  in  its 
place;  and  adding  a  new  paragraph 
(k)(3)  to  §41.113  to  read  as  follows: 

§41.113     Procedures  in  issuing  visas. 
»         *  .  .  » 

(k)*  *  • 

(3)  Is  the  holder  of  an  official  identity 
card  which  has  been  issued  for 
participation  in  the  1996  Games  of  the 
XXVI  Olympiad,  Atlanta,  Georgia  under 
the  Olympic  Rules  Bylaws  upon  which 
a  visa  stamp  is  aflixed  and  which 
includes  the  following  information: 

(i)  The  name,  date  and  place  of  birtn 
of  the  ahen; 

(ii)  The  nationality  of  the  alien; 

(iii)  The  alien's  passport  number;  and 

(iv)  The  signature  of  the  head  of  the 
sponsoring  National  Olympic 
Committee  or  other  responsible 
organization. 

Dated:  December  21, 1995. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
IFR  Doc.  96-729  Filed  1-19-96;  8:45  am) 

BtLUNO  COOC  4710-06-P 


22  CFR  Part  42 

[PubHc  Notice  2319] 

Visas:  Documentation  of  Immigrants 
Under  the  immigration  and  Nationality 

Act  as  Amended 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  promulgates 
changes  to  the  regulations  implementing 
the  Diversity  Immigrant  Program 
provided  for  in  INA  201(a)(3),  201(e), 
203(c).  and  204(a)(1)(G).  as  amended. 
After  analysis  of  the  comments  received, 
the  Department  has  decided  to  make  the 
changes  proposed  in  its  Notice  of 
Proposed  Rule  Making  of  November  13, 
1995. 

EFFECTWE  DATE:  Fpbruarv  21    199fi 
FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully  III,  Director,  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance.  Bureau  of 
Consular  Affairs,  Department  of  State, 
(202)663-1184 

SUPPLEMENTARY  INFORHdATION:  Public 
Notice  2284  at  60  FR  56961  proposed 
amendments  to  §  42.33  of  22  CFR  Part 
42  which  implements  the  Diversity 
Immigrant  Program  established  by  INA 
201(a)(3),  201(e),  203(c).  203(e)(2),  and 


204(a)(1)(G).  as  amended.  Specifically. 
the  Department  proposed  to  modify  th£ 
petitioning  procedure  by  requiring  that 
aliens  petitioning  for  selection  to 
(  ompete  sign  their  petition  and  include, 
with  the  petition,  a  photograph  of  the 
kind  required  with  applications  for 
nonimmigrant  visas,  on  the  reverse  of 
wtiH  h  the  alien  must  have  printed  his 
or  her  name.  In  addition,  the 
Department  proposed  to  include 
authority  for  the  collection  of  a 
processing  fee  in  case  it  is  decided  that 
such  a  fee  should  be  charged. 

During  the  comment  period,  the 
Department  received  three  comments. 
One  commenter  agreed  that  it  would  not 
be  unreasonable  to  impose  a  processing 
fee  to  cover  the  cost  of  the  selection 
process;  the  other  two  did  not  comment 
on  the  fee  issue. 

.Ml  three  commenters  opposed  the 
proposals  to  require  signature  of  the 
petition  and  submission  of  a  photograph 
with  the  petition.  All  three  represent 
organizations  which,  presumably  for  a 
fee.  assist  aliens  in  preparing  and 
submitting  their  petitions  for 
consideration  under  the  Diversity 
Immigrant  Program.  All  three 
emphasized  the  "hardships"  that  these 
new  requirements  would  impose  upon 
aliens  who  use  their  services.  One  of  the 
three  set  forth  a  detailed  step-by-step 
description  of  the  organization's 
handling  of  petitions  for  its  clients, 
pointing  out  how  imposition  of  these 
new  requirements  would  be 
in(onsi stent  with  the  procedures  the 
organization  has  established,  at  least 
with  respect  to  the  mail-in  period  for 
consideration  during  Fiscal  Year  1997. 
Effectively,  all  three  commenters  are 
opposing  these  proposed  new 
requirements  because,  at  least  with 
respect  to  the  forthcoming  mail-in 
period,  they  make  it  difficuU  for  the 
organizations  to  conduct  this  aspect  of 
their  business  as  they  have  done  up 
until  now.  All  three  assert  that  this  will 
impose  a  hardship  on  their  clients.  The 
Department  does  not  believe,  however, 
that  implementation  of  this  change  can 
be  said  to  impose  a  hardship  on  such 
aliens.  Notice  of  the  revised 
requirements  is  being  disseminated 
world-wide  as  part  of  the  annual  notice 
of  the  mail-in  period.  This 
dissemination  is  occurring  more  than  a 
month  before  the  first  day  of  the  mail- 
in  period  and  the  period  itself  will  be 
a  full  thirtv  days. 

The  Department  has  long  been  aware 
that  there  are  organizations,  both  in  the 
United  States  and  elsewhere,  that  have 
assisted  aliens  to  compete  in  the  various 
immigrant  visa  lotteries  that  have 
existed  since  1987,  including  the 
current  Diversity  Immigrant  Visa 


Program.  The  Department  neither 
encourages  nor  discourages  such 
activities,  but  merely  acknowledges 
their  existence.  At  the  same  time,  the 
Department  do^s  not  believe  that  it  is 
either  necessary,  or  even  appropriate, 
that  it  should  refrain  from  establishing 
such  requirements  and  procedures  as  it 
considers  necessary  to  ensure  the 
integrity  of  the  process,  simply  because 
their  establishment  may  inconvenience 
some  such  organisations  and  the 
arrangements  they  have  made  for 
assisting  their  clients.  Also,  the 
Department  believes  that  those  aliens 
who  are  genuinely  motivated  to 
compete  for  immigration  under  the 
Diversity  Immigrant  Program  will  not 
find  it  impossible,  or  even  unduly 
difficult,  to  have  their  petitions  reach 
the  designated  address  by  the  expiration 
of  the  mail-in  period. 

The  Department  also  believes  that 
whatever  inconvenience  may  be  caused 
by  these  changes  must  be  weighed 
against  the  abuses  they  are  designed  to 
prevent.  During  the  comment  period, 
the  Department  received  yet  another 
communication  from  an  immigrant  visa 
issuing  office  about  an  apparent 
impostorship.  The  alien  concerned  had 
a  name  very  common  in  the  country, 
equivalent  to  John  Smith  in  the  United 
States.  Vital  records  in  the  country  are 
unreliable  and  incomplete.  This  alien 
recently  approached  the  consular  office 
asserting  that  he  was  the  "John  Smith" 
who  had  been  selected  in  the  FY  95 
mail-in  period.  The  office's  records 
reflect  that  some  months  previously  it 
had  issued  a  Diversity  Immigrant  visa  to 
a  "John  Smith"  with  the  same  date  and 
place  of  birth  as  the  alien  now  claiming 
to  be  the  rightful  winner.  Had  these  new 
requirements  been  in  effect  for  the  FY 
95  mail-in  period,  the  consular  officer 
would  have  been  able  to  match  the 
photograph  with  the  applicant  and  the 
signature  on  the  petition  with  other 
samples  of  the  applicant's  handwriting. 
As  it  is,  there  is  no  possible  way  to 
ascertain  which  of  the  two  "John 
Smiths"  was,  in  fact,  the  one  whose 
application  was  selected  during  the  FY 
95  mail-in  period.  As  a  result,  the 
Department  has  concluded  that  it 
should  make  the  changes  as  proposed. 
Two  of  the  commenters  opposed  the 
photograph  requirement  on  the  ground 
that  some  potential  petitioners  may  find 
it  difficult  to  obtain  a  photograph 
meeting  the  specifications  set  forth  in 
the  proposed  rule.  The  Department 
finds  it  difficult  to  take  this  comment 
seriously,  since  the  requirement 
proposed  is  identical  with  the 
photograph  requirement  for 
nonimmigrant  visa  applicants  which 
has  been  in  effect  for  decades.  Every 
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year  more  than  5  million  nonimmigrant 
visa  applicants  in  countries  throughout 
the  world  manage  to  comply  with  this 
requirement,  and  the  Department  cannot 
believe  that  those  wishing  to  compete 
for  consideration  under  the  Diversity 
Immigrant  Visa  Program  will  have  any 
greater  difficulty  than  the  millions  upon 
millions  of  nonimmigrant  visa 
applicants  have  had. 

Finally,  one  of  the  commenters  asked 
whether  the  petitioner  was  required  to 
sign  the  sheet  of  paper  containing  the 
information  or  whether  the  information 
could  appear  on  one  sheet  of  paper  and 
the  signature  on  another  which  would 
be  stapled  to  it.  The  commenter  urged 
that  the  latter  be  allowed,  because  of 
processing  problems  which  the 
organization  would  otherwise  have,  and 
commented  that  it  was  not  clear  from 
the  proposed  rule  whether  its  suggested 
alternative  was  legitimate.  It  was  the 
Department's  intent  that  the  petition 
continue  to  be  a  single  sheet  of  paper, 
on  which  the  jsetitioner  is  to  type  or 
print  legibly  the  information  required 
and  which  the  petitioner  will  sign 
below  the  last  line  of  information.  The 
Department  finds  no  basis  for 
complicating  the  proces:  "by  having  the 
information  on  one  sheet  of  paper  and 
a  signature  on  a  separate  blank  sheet  of 
paper  stapled  to  it.  Moreover,  the 
Department  does  not  believe  that  either 
the  Supplementar>'  Information  in  the 
proposed  rule  or  the  proposed  text  of  22 
CFR  42.33(b)(1)  can  reasonably  be  read 
to  mean  anything  other  than  that.  In  any 
event,  the  Department  hereby  re- 
emphasizes  that  all  petitions  are  to 
consist  of  a  single  sheet  of  paper  on 
which  are  inscribed  both  the  required 
information  about  the  petitioner  and  the 
petitioner's  signature. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
In  addition,  this  rule  would  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  This  rule  has 
been  reviewed  as  required  under  E.O. 
12778  and  certified  to  be  in  compliance 
therewith.  This  rule  is  exempt  from 
review  under  E.O.  12866.  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the 
objectives  thereof. 

List  of  Subjects  in  22  CFR  Part  42 

Ahens.  Documentation.  Immigrants. 
Passports  and  visas. 


Authority:  8  U.S.C  1104. 

2.  Section  42.33  is  amended  by 
revising  paragraph  (b)(1)  and  by  adding 
paragraph  (i)  to  read  as  follows: 

§  42.33    Diversity  Immigrants. 

•         »         *         •         • 

(b)  Petition  for  consideration — (1) 
Fonn  of  petition.  An  alien  claiming  to 
be  entitled  to  compete  for  consideration 
under  DMA  203(c)  shall  file  a  petition  for 
such  consideration.  The  petition  shall 
consist  of  a  sheet  of  paper  on  which 
shall  be  typed  or  legibly  printed  in  the 
Roman  alphabet  the  petitioner's  name; 
date  and  place  of  birth  (including  city 
and  country,  province  or  other  political 
subdivision  of  the  country);  the  country 
of  which  the  alien  claims  to  be  a  native, 
if  other  than  the  country  of  birth; 
name(s)  and  date|s)  and  place(s]  of  birth 
of  spouse  and  child(renl,  if  any;  a 
current  mailing  address;  and  location  of 
consular  office  nearest  to  current 
residence  or.  if  in  the  United  States, 
nearest  to  last  foreign  residence  prior  to 
entry  into  the  United  States.  The  alien 
shall  sign  his  or  her  signature  on  the 
sheet  of  paper,  using  his  or  her  usual 
signature.  The  alien  shall  also  affix  to 
the  sheet  of  paper  a  recent  photograph 
of  himself  or  herself.  The  photograph 
shall  be  1  Vz  inches  square  (37nun  x 
37mm)  and  the  alien  shall  clearly  print 
his  or  her  name  in  the  Roman  alphabet 
on  the  reverse  of  the  photograph  before 
affixing  the  photograph  to  the  sheet  of 
paper. 
*        *        •        *        • 

(i)  Processing  fee.  In  addition  to 
collecting  the  immigrant  visa 
application  and.  if  applicable,  issuance 
fees,  as  provided  in  §  42.71(b)  of  this 
part,  the  consular  officer  shall  also 
collect  from  each  applicant  for  a  visa 
under  the  Diversity  Immigrant  Visa 
Program  such  processing  fee  as  the 
Secretary  of  State  shall  prescribe. 

Dated:  January  16.  1996. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
IFR  Doc.  96-730  Filed  1-1&-96:  8:45  am] 

BtLUNO  CODE  4110-(W-P 


PART  42— {AMENDED] 

1.  The  authority  citation  for  Part  42 
continues  to  read: 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD7-e5-069] 

Drawbridge  Operation  Regulations: 
Atlantic  Intracoastal  Waterway,  Florida 

AGENCY:  Coast  Guard.  IX)T. 
ACTION:  Notice  of  deviation  from 
regulations  and  request  for  comments. 


SUMMARY:  Notice  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulations  governing 
the  J.D.  Butler  (Hillsboro  Boulevard, 
State  Road  810)  drawbridge,  mile 
1050.0,  at  Deerfield  Beach,  from 
December  1 ,  1995  through  February  28, 
1996.  This  deviation  authorizes  the 
bridge  owner  to  open  the  draw  on 
signal,  except  that,  from  7  a.m.  to  6 
p.m..  Monday  through  Thursday,  the 
draw  need  open  only  on  the  hour.  20 
minutes  after  the  hour,  and  forty 
minutes  after  the  hour;  and  from  7  a.m. 
to  6  p.m..  Friday  through  Sunday  and 
federal  holidays,  the  draw  need  open 
only  on  the  hour  and  half-hour.  The 
purpose  of  this  temporary  change  in 
opening  schedule  from  Friday  through 
Sunday  and  federal  holidays  is  to  test 
the  feasibility  of  establishing  a 
permanent  change  to  the  seasonal 
opening  restrictions  to  reduce  severe 
vehicular  traffic  congestion  without 
unreasonably  impacting  navigation. 
DATES:  This  deviation  is  effective  from 
December  1. 1995  through  February  28. 
1996.  unless  sooner  terminated. 

Comments  on  the  alternate  schedule 
must  be  received  on  or  before  February 
28. 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan),  Seventh  Coast  Guard 
District.  Brickell  Plaza  Federal  Building. 
Room  406,  909  SE.  1st  Avenue,  Miami, 
Florida  33131-3050.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  the  above  address.  Normal 
office  hours  are  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brodie  Rich,  Bridge  Management 
Specialist,  Seventh  Coast  Guard  District, 
at  305-536-5117. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
evaluation  of  possible  changes  to  the 
regulations  governing  the  J.D.  Butler 
Drawbridge  over  the  Atlantic 
Intracoastal  Waterway  by  submitting 
written  data,  or  arguments  for  or  against 
this  deviation.  Persons  submitting 
comments  should  include  their  name, 
address,  identify  this  rulemaking 
(CGD7-95-069)  and  give  the  reason  for 
each  conTment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped-addressed 
postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  determine  whether  to 
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initiate  a  rulemaking  to  propose  a 
permanent  change  to  the  drawbridge 
operation  schedule.  Persons  may  submit 
comments  by  writing  to  the  Commander 
(oan).  Seventh  Coast  Guard  District 
hsted  under  addresses. 

Background  and  Purpose 

On  November  28,  1994,  the  City 
Manager  of  Deerfield  Beach  requested  a 
change  from  the  current  seasonal 
operating  schedule  in  Title  33  CFR 
117.261(bb)  to  a  year-round  hour  and 
half-hour  opening  schedule.  A  Coast 
Guard  analysis  of  highway  traffic  and 
bridge  opening  data  provided  by  the 
Florida  Department  of  Transportation 
which  was  completed  on  May  8,  1995. 
indicated  the  heavy  traffic  congestion  is 
limited  to  weekends  during  the  winter 
tourist  season.  This  deviation  will  allow 
a  test  of  the  proposed  hour  and  half- 
hour  opening  schedule  during  the 
heaviest  highway  and  waterway  traffic 
periods.  If  the  test  reduces  highway 
traffic  congestion  without  unreasonably 
impacting  navigation,  the  Coast  Guard 
plans  to  publish  a  Notice  of  Proposed 
Rule  Making  which  will  again  request 
comments  on  a  permanent  change  to  the 
regulations. 

Public  vessels  of  the  United  States, 
tugs  with  tows,  and  vessels  in  a 
situation  where  a  delay  would  endanger 
life  or  property  shall,  upon  proper 
signal,  be  passed  through  the  draw  at 
any  time. 

"rhis  deviation  from  normal  operating 
regulations  (33  CFR  117.5)  is  authorized 
in  accordance  with  the  provisions  of 
Title  33  of  the  Code  of  Federal 
Regulations,  §  117.43. 

Dated:  Decemtier  20, 1995. 
Roger  T.  Rufie,  Jr., 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 

IFR  Doc.  96-725  Filed  1-19-96;  8:45  am] 

BILLWS  CODE  4S10-14-M 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  v'ETERANS 

a  r  F  A :  R  s 

38  CFR  Part  21 
RIN  2900-AH33 

Veterans  Eci-cation   implementation  of 
the  Veterans  Benefits  Improvement 
Act  and  the  Post-Vietnam  Era 
Veterans'  Eaiicar  cnal  Assistance 
Program 

AGENCIES:  Defense  and  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
regulations  of  the  Department  of 


Veterans  Affairs  (VA)  concerning  the 
Post-Vietnam  Era  Veterans'  Educational 
.^ssi.stance  Program  (VEAP).  It  restates 
statutor\  requirements  and  sets  forth  VA 
.statutorv  interpretations  regarding 
provisions  of  the  Veterans'  Benefits 
Improvement  Act  of  1994.  More 
specifically,  the  regulations  are 
amended  by  making  flight  training  a 
permanent  part  of  VEAP;  by  providing 
for  approval  of  courses  leading  to 
alternative  teacher  certification;  by 
defining  "alternative  teacher 
certification";  by  reflecting  that  VA  is 
prohibited  from  functionally 
supervising  State  approving  agencies 
that  approve  courses  for  VA  training; 
and  by  providing  that,  in  order  to  be 
approved  for  VA  training,  a 
correspondence  course  must  be 
accredited  and  at  least  50%  of  the 
students  completing  the  course  must 
take  at  least  six  months  to  complete  it. 

DATES:  Effective  Date:  This  rule  is 
effective  January  22,  1996. 

Applicability  Dates:  The  restatements 
of  statute  and  VA's  statutory 
interpretations  contained  in  this  final 
rule  will  be  applied  retroactively  from 
the  effective  dates  of  the  statutory 
provisions.  For  more  information 
concerning  the  application  of  statutes 
and  statutory  interpretations,  see  the 

SUPPLEMENTARY  INTORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  (202)  273-7187. 

SUPPLEMENTARY  INFORMATION: 
Reguiatiuiib  concerning  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program  (VEAP)  are 
contained  in  38  CFR  Part  21.  This 
document  contains  a  number  of  changes 
to  the  regulations  based  on  the  Veterans' 
Benefits  Improvement  Act  of  1994  (Pub. 
L.  103-446). 

Before  the  enactment  of  Pub.  L.  103- 
446,  VEAP  benefits  for  pursuit  of  flight  . 
training  were  subject  to  a  sunset 
provision  under  which  no  benefits 
could  be  paid  for  training  that  occurred 
after  September  30,  1994.  Pub.  L.  103- 
446  removed  the  sunset  provision,  thus 
making  flight  training  a  permanent  part 
of  VEAP.  The  provisions  of  §  21.5250(b) 
are  amended  to  reflect  this  statutory 
change. 

Public  Law  103-446  contains  a 
provision  that  requires  any  entity 
offering  an  alternative  teacher 
certification  program  to  be  considered  to 
be  an  educational  institution  for  VA 
purposes  during  the  period  begirming 
on  November  2, 1994,  and  ending  on 
September  30,  1996.  The  provisions  of 


§§  21.5021(d)  and  21.5200  are  amended 
to  reflect  this  statutory  change. 
This  document  also  defines 
"alternative  teacher  certification 
program"  as  follows: 

The  term  alternative  teacher  certification 
program  for  the  purposes  of  determining 
whether  an  entity  offering  such  a  program  is 
a  school,  educational  instituUon  or 
institution,  as  defined  in  paragraph  (d)(3)  of 
this  section,  means  a  program  leading  to  a 
teacher  certificate  that  allows  individuals 
with  a  tjacheior's  degree  or  graduate  degree 
to  obtain  teacher  certification  without 
enrolling  in  an  institution  of  higher  learning. 

We  believe  this  is  consistent  with  the 
Congressional  intent. 

Beginning  in  1989,  VA  was  permitted 
by  statute  to  functionally  supervise  the 
State  approving  agencies  that  approve 
courses  for  VA  training.  Pub.  L.  103-446 
contains  a  provision  that  now  prohibits 
VA  from  doing  this.  The  provisions  of 
§  21.5150  are  amended  to  reflect  this 
statutory  change. 

Public  Law  103-446  requires  that,  in 
order  to  be  approved  for  VA  training,  a 
correspondence  course  must  be 
accredited  and  at  least  50%  of  the 
students  completing  the  course  must 
take  at  least  six  months  to  complete  it. 
The  provisions  of  §  21.5250(a)  are 
amended  to  reflect  this  statutory  change. 

The  restatements  of  statute  and 
statutory  interpretations  contained  in 
this  final  rule  will  be  applied 
retroactively  from  the  effective  dates  of 
the  statutory  provisions.  The  dates  of 
application  for-provisions  covered  by 
this  document  are  as  follows: 
October  1,  1994:  38  CFR  21.5250(b). 
November  2,  1994:  §§  21.5021(d), 

21.5021(y),  21.5150,  introductory  text, 

and  21.5200(a). 
January  31,  1995:  §  21.5250(a). 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  hereby  certify 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  merely  restates  statutory 
changes  and  sets  forth  statutory 
interpretations.  Accordingly,  no 
proposed  rulemaking  was  required  in 
connection  with  the  adoption  of  this 
final  rule.  Pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Under  5  U.S.C.  553  there  is  a  basis  for 
dispensing  with  prior  notice  and 
comment  and  for  dispensing  with  a  30- 
day  delay  of  the  effective  date  since  this 
final  rule  merely  restates  statutory 
provisions  and  sets  forth  statutory 
interpretations. 
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The  Catalog  oi  reaerai  LX)mesuc 
Assistance  number  for  the  program 
affected  by  this  final  rule  is  64.120. 


I  ist  ".f  SiihwH 


IH  •  FK  Part  21 


uivii  ngiits,  L.la;nis,  bducation,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

\pproved:  December  4, 1995. 
\  esse  Brown, 

Secretary  of  Veterans  Affairs. 
Samuel  E.  Ebbeaeq, 

Lieutenant  General,  USA,  Deputy  Assistant 
Secretary,  (Military  Personnel  Policy) 
Department  of  Defense. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  G  is 
amended  as  set  forth  below. 

PAR"'?-'      VCCi'^ONAL 

REHAB  L  'V'  _N  AM     EDUCATION 

SL-t'oa'i  G — Post-Vietnam  Era 

Ve!er;)"s    E   !o^,<^'      031  ASSiStaOCe 

under  36  u.S.C.  Cnapter  32 

1.  The  authority  citation  for  part  21, 
subpart  G  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  32,  unless 
otherwise  noted. 

2.  In  §  21.5021,  paragraph  (d)  and  its 
authority  citation  are  revised  and 
pan  graph  (y)  and  its  authority  citation 
are  adued  to  read  as  follows: 

§  2 !  .5021     Definition*. 


(d)  School,  educational  institution, 
institution.  The  terms,  school, 
educational  institution,  and  institution 
mean — 

(1)  Any  vocational  school,  business 
school,  correspondence  school,  junior 
college,  teacher's  college,  college, 
normal  sctiool,  professional  school, 
university  or  scientific  or  technical 
institution: 

(2)  Any  public  or  private  elementary 
school  or  secondary  school  which  offers 
courses  for  adults;  and 

(3)  An  entity,  during  the  period 
beginning  on  November  2.  1994.  and 
ending  on  September  30,  1996,  other 
than  an  institution  of  higher  learning, 
that  provides  training  required  for 
completion  of  a  State-approved 
alternative  teacher  certification 
program. 

(Authority:  38  U.S.C  3202(2),  3452(c)) 

•         •         •         •  • 

(y)  Alternative  teacher  certification 
proffnm.  The  term  alternative  teacher 
certification  program  for  the  purposes  of 
determining  whether  an  entity  offering 


sucn  a  program  is  a  school,  educational 
institution  or  institution,  as  defined  in 
paragraph  (d)(3}  of  this  section,  means 
a  program  leading  to  a  teacher  certificate 
that  allows  individuals  with  a 
bachelor's  degree  or  graduate  degree  to 
obtain  teacher  certification  without 
enrolling  in  an  institution  of  higher 
learning. 

(Authority:  38  U.S.C.  3202(2),  3452(c)) 

3.  In  §  21.5150.  the  introductory  text 
is  revised  to  read  as  follows: 

S  21 .51 50    State  approving  agencies. 

In  administering  chapter  32,  title  38. 
United  States  Code,  VA  will  apply  the 
provisions  of  the  following  sections: 

•         •         •         •         • 

4.  In  §  21.5200,  paragraph  (a)  is 
revised  to  read  as  follows: 

§21.5200    Schools. 


la)  Section  21.4200 — Definitions  (with 
the  exception  of  paragraph  (a)}. 

•  *        *         *         • 

5.  In  §  21.5250,  paragraph  (a), 
introductory  text,  and  paragraph  (b)  are 
revised,  to  read  as  follows: 

§21.5250    Courses. 

(a)  General.  In  administering  benefits 
payable  under  chapter  32,  title  38, 
U.S.C.  VA  and,  where  appropriate,  the 
State  approving  agencies  shall  apply  the 
following  sections: 

•  •        *        •         • 

(b)  Flight  courses.  In  administering 
benefits  payable  for  flight  training  under 
chapter  32,  Utle  38,  U.S.C,  VA  and  the 
State  approving  agencies  will  apply  the 
provisions  of  §21.4263  of  this  part. 
Educational  assistance  allowance  is 
payable  only  for  flight  training 
undertaken  by  a  veteran  or 
serviceperson  after  March  31. 1991. 

|FR  Doc.  96-664  Filed  1-19-96:  8:45  am] 

B4LUNQ  COOe  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  801.  802,  803  and  806 
RIN2900-AH62 

VA  Acquisition  Regulation:  Senior 
Procurement  Executive  and 
Procurement  Executive 

agency:  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
Acquisition  Regulations  (VAAR)  to 
establish  delegations  of  authority  for 


acquisition  issues  to  the  Assistant 
Secretary  for  Management  and  to  the 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management, 
and  to  provide  for  further  delegations  of 
certain  acquisition  issues.  This 
document  also  changes  certain  VA 
positions  to  reflect  the  correct  titles. 
EFFECTIVE  DATE:  January  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wanza  Lewis.  Acquisition  PoUcy 
Division  (95A).  Office  of  Acquisition 
and  Materiel  Management,  E)epartment 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202)  565^424. 

SUPPLr  Mi  NARY  INFORMATION:  This  final 
rule  consists  of  agency  organization  and, 
consequently,  pursuant  to  5  U.S.C.  553, 
is  exempt  from  notice  and  comment  and 
effective  date  provisions. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  The  rule 
would  not  directly  affect  any  small 
entities.  Pursuant  to  5  U.S.C.  605(b),  this 
final  rule  is  therefore  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

List  of  Subiects 

48  CFR  Part  801 

Government  procurement.  Reporting 
and  Recordkeeping  requirements. 

48  CFR  Part  802 

Government  procurement. 

48  CFR  Part  803 

Antitrust,  Conflict  of  Interests, 
Government  procurement. 

48  CFR  Part  806 

Government  procurement. 

Approved:  December  15, 1995. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
•  preamble,  48  CFR  parts  801,  802,  803 
and  806  are  amended  as  follows: 

PART  801— VE^E  HANS  iFFAiPS 

ACQUISITION  REGui  A -ION  SYSTEM 

1.  The  authority  citation  for  part  801 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

2.  Section  801.602  is  revised  to  read 
as  follows: 

801.602    Contracting  officers. 

(a)  Except  as  otherwise  provided  by 
law,  VA  regulations.  VAAR  and  FAR, 
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the  authority  vested  in  the  Secretary  to 
do  the  following  is  delegated  to  the 
Senior  Procurement  Executive  and  i^ 
further  delegated  to  the  Procurenient 
Executive: 

(1)  Execute,  award,  and  administer 
contracts,  purchase  orders,  and  other 
agreements  (including  interagency 
agreements)  for  the  expenditure  of  funds 
involved  in  the  acquisition  of  persona! 
property,  service  (including  archite(  t- 
engineer  services),  construction,  issuing 
Government  bills  of  lading,  and  for  the 
sale  of  personal  property,  leases,  sales 
agreements  and  other  transactions; 

(2)  Prescribe  and  publish  acquisition 
policies  and  procedures; 

(3)  Establish  clear  lines  of  contracting 
authority; 

(4)  Manage  and  enhance  career 
development  of  the  procurement  work 
force; 

(5)  Examine,  in  coordination  with  the 
Office  of  Federal  Procurement  Policy, 
the  procurement  system  to  determine 
specific  areas  where  Govemmentwide 
performance  standards  should  be 
established  and  applied,  and  to 
participate  in  the  development  of 
Govemmentwide  procurement  policies, 
regulations  and  standards;  and, 


(6)  Oversee  the  competition  advocate 
program. 

(b)  Further  delegation  to  execute, 
award,  and  administer  contracts, 
purchase  orders  and  other  agreements 
wil!  be  made  in  accordance  with  the 
Contracting  Officer  Certification 
Program  as  prescribed  in  (VAAR)  48 
TFR  H  11.670  and  801.690. 

PART  802— DEFINITIONS  OP  WORDS 
AND  TERMS 

3.  The  authority  citation  for  parts  801. 
802.  803  and  806  is  revised  to  read  as 

follows: 

.\uthority:  38  U.S.C.  501  and  40  U.S.C 

486(l). 

4.  In  §  802.100  paragraph  (b)  is 
revised  and  new  paragraph  (c)  is  added 
to  read  as  follows: 

802.100     Detinitions 
{a}  '    '    ' 

(b)  Procurement  Executive  means  the 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management, 

(c)  Senior  Procurement  Executive 
means  the  Assistant  Secretary  for 
Management  (004).  The  Senior 
Procurement  Executive  is  responsible 
for  the  management  direction  of  the  VA 
acquisition  systems. 


PART  803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  iNTEREST 

603.203     ;.Amenoecii 

5.  In  §  803,203  paragraph  (b)  is 
amended  by  removing  "Director.  Office 
of  Procurement  and  Supply  (90)"  and 
adding  in  its  place  "Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management". 


;j-juj 


-'e-'oec 


6.  Section  803.303  is  amended  by 
removing  "Director,  Office  of 
Procurement  and  Supply  (90)"  and 
adding  in  its  place  "Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management". 

Pis^gOfr    COMPETmON 
-EQumEMEN-^c 

806.501    [Amended] 

7.  In  §  806.501,  paragraph  (a)  is 
amended  by  removing  "Eteputy  Director, 
Acquisition  and  Materiel  Management" 
and  adding  in  its  place  "Associated 
Deputy  Assistant  Secretary  for 
Acquisitions  (90A)". 

[PR  Doc.  96-668  Filed  1-19-96;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  pub*»c  of  the  proposed 
issuance  of  rules  and  reguJations  The 
purpose  of  these  notx:es  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maiong  poor  to  the  adoptoon  of  the  final 
njles. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Pdft  c6 

Meeting  Regarding  Onsite  Fitness-For- 

Duty  Testing 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  open  meeting 
(Rescheduled). 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  conduct  an 
open  meeting  to  discuss  regulatory 
options  under  the  provisions  of  iO  CFR 
Part  26  for  performing  onsite  screening 
tests  by  the  Washington  Public  Power 
Supply  System  (WPPS)  of  urine 
specimens  collected  by  the  Utilities 
Service  Alliance  (USA)  members.  The 
WPPS  requested  the  meeting  to  discuss 
its  proposed  approach  to  conduct  initial 
screening  tests  of  urine  specimens  sent 
to  them  by  USA  members  to  determine 
which  specimens  are  negative  and  need 
no  further  testing  at  an  HHS-certified 
laboratory.  A  summary  of  the  meeting 
will  be  prepared  and  will  be  available 
upon  request. 

This  meeting  was  originally 
scheduled  for  January  11, 1996,  but  had 
to  be  postponed  due  to  inclement 
weather. 

DATES:  The  meeting  will  be  held  at  9:30 
a.m.  on  January  31,  1996. 

ADDRESSES:  The  meeting  will  be  in 
Room  6-Bll  at  NRC  Headquarters.  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville,  Maryland. 

Dated  at  Rockville,  Maryland  this  11  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Conui)ission. 
LeMoine  ].  Cunningham, 
Chief,  Safeguards  Branch.  Division  of  Reactor 
Program  Management.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  9e-678  Filed  1-19-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION       SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-246-AD] 

Airworthiness  Directives;  Airbus  Model 
A300  Series  Airplanes  (Excluding 
Model  A300  B4-600  Series  Airplanes) 

AGENCY:  Federal  Aviation 
Administration,  IXDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Model  A300  series  airplanes  (excluding 
Model  A300  B4-600  series  airplanes), 
that  currently  requires  certain  structural 
inspections  and  modi^cations.  This 
action  would  require  additional 
structural  inspections  and  modifications 
that  have  been  identified  as  necessary  to 
ensure  the  structural  integrity  of  these 
airplanes  as  they  approach  their 
economic  design  goal.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  degradation  of  the 
structural  capability  of  the  affected 
airplanes. 

DATES:  Comments  must  be  received  by 
March  1,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
246-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-246-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-246-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  December  27.  1991.  the  FAA 
issued  AD  92-02-09.  amendment  39- 
8145  (57  FR  8257,  March  9.  1992). 
applicable  to  all  Airbus  Model  A300 
series  airplanes  (excluding  Model  A300 
B4-600  series  airplanes),  to  require 
certain  structural  inspections  and 
modifications.  That  action  was 
prompted  by  reports  of  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  The  requirements 
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of  that  AD  are  intended  to  prevent 
degradation  of  the  structural  capability 
of  the  affected  airplanes. 

Since  the  issuance  of  that  AD,  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  advised  the 
FAA  that  additional  structural 
inspections  and  modifications  have 
been  identified  that  are  necessary  in 
order  to  ensure  the  continuing  structural 
integrity  of  the  aging  Model  A300  fleet. 

Explan.i!inn  r.f  Rpvised  Service 
InformaUun 

Airbus  has  issued  revisions  of  several 
of  the  service  bulletins  that  currently  are 
referenced  in  AD  92-02-09  as  sources  of 
service  information.  They  are: 

1.  Airbus  Service  Bulletin  A30O-53- 
103,  Revision  5,  dated  February  23, 
1994,  which  describes  procedures  for 
repetitive  visual  inspections  to  detect 
cracks  or  other  discrepancies  in  the 
junction  seat  tracks  and  dummy  hinged 
seat  tracks  of  the  center  section  of  the 
fuselage,  and  repair,  if  necessary. 

2.  Airbus  Service  Bulletin  A30O-53- 
162,  Revision  5,  dated  March  17,  1994. 
which  describes  procedures  for 
repetitive  detailed  visual  external 
inspections  to  detect  cracks  of  the  left- 
and  right-hand  doubler  angles,  cracks  of 
Hi-Lok  fasteners  securing  the  doubler 
angle,  and  cracks  or  stretching  of  the 
fastener  heads;  and  various  follow-on 
actions,  if  necessary.  (The  follow-on 
actions  include  replacement  of  the 
doubler  angle;  replacement  of  the 
fasteners;  eddy  current  or  rotating  probe 
inspections  to  detect  cracks  of  the 
fasteners;  eddy  current  inspections  to 
detect  cracks  or  distortion  of  the  attach 
holes;  opening  the  attach  holes  to 
oversize  the  diameter,  installation  of 
certain  fasteners;  and  eddy  current 
inspections  of  the  doubler  angle  pick-up 
holes  to  detect  cracks  or  distortion.) 

3.  Airbus  Service  Bulletin  A300-53- 
196.  Revision  1,  dated  November  12, 

1990,  as  amended  by  Service  Bulletin 
Change  Notice  I.A.,  dated  February  4, 

1991,  which  describes  procedures  for 
repetitive  inspections  using  various 
inspection  techniques  to  detect  cracks  of 
certain  fastener  holes,  and  repair,  if 
necessary.  (The  inspections  include 
ultrasonic,  rototest  eddy  current,  and 
manual  eddy  current  techniques.)  The 
actions  described  in  the  service  bulletin 
are  to  be  accomplished  following  the 
accomplishment  of  those  described  in 
Airbus  Service  Bulletin  A300-53-194. 

4.  Airbus  Service  Bulletin  A300-53- 
278.  Revision  1,  dated  March  17,  1994, 
which  describes  procedures  for 
repetitive  eddy  current  inspections  to 
detect  cracks  of  the  lower  radius  of  the 
aft  window  frame  at  frame  10  in  the 


flight  compartment,  and  repair,  if 
necessary. 

5.  Airbus  Service  Bulletin  A300-54- 
045,  Revision  6,  dated  February  25, 
1994,  which  describes  procedures  for 
repetitive  internal  and  external  visual 
inspections  to  detect  cracks  and 
looseness  of  the  bolt/nut  assemblies 
between  RIB8  and  RIB18,  and 
replacement  of  cracked  or  loose  bolt/nut 
assemblies  with  new  parts. 

6.  Airbus  Service  Bulletin  A300-54- 
060,  Revision  3,  dated  February  25, 
1994.  which  describes  procedures  for 
repetitive  intensive  visual  inspections  to 
detect  damage  of  the  hinge  fittings  and 
the  associated  fasteners  of  the  fan 
reverser  cowl,  and  replacement  of 
damaged  parts  with  new  parts. 

7.  Airbus  Service  Bulletin  A300-54- 
063,  Revision  2,  dated  February  25, 
1994,  which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  damage  of  the  hinge  fittings  and 
the  associated  fasteners  of  the  fan 
reverser  cowl,  and  replacement  of 
damaged  parts  with  new  parts. 

8.  Airbus  Service  Bulletin  A300-54- 
066,  Revision  2,  dated  February  25, 
1994,  which  describes  procedures  for 
repetitive  external  visual  inspections  to 
detect  cracks  and  damage  of  the  skin 
panel  (on  both  the  outboard  and  inboard 
sides)  around  the  first  core  cowl  fitting 
at  RIB6,  and  various  follow-on  actions, 
if  necessary.  (The  follow-on  actions 
include  inspection  of  the  bolts  of  the 
second  core  cowl  fitting  at  RIB9, 
reinforcement  of  the  skin  panel  at  RIB6, 
and  replacement  of  damaged  parts.) 

9.  Airbus  Service  Bulletin  A300-53- 
126,  Revision  8,  dated  September  18. 
1991,  which  describes  procedures  for 
reinforcing  the  strap  and  longitudinal 
joint  between  frames  72  and  80. 
Revision  8  of  the  service  bulletin  was 
issued  to  remove  an  inspection  that  was 
specified  previously  for 
accomplishment  prior  to  installing 
Modification  2525. 

10.  Airbus  Service  Bulletin  A300-53- 
226,  Revision  5,  dated  September  7, 
1991,  which  describes  procedures  for 
modifying  the  aft  pressure  bulkhead  of 
the  fuselage  to  improve  corrosion 
protection.  Revision  5  of  the  service 
bulletin  was  issued  only  to  indicate  that 
the  DGAC  classified  this  service  bulletin 
as  mandatory. 

Explanation  of  Other  Pertinent  Service 
Information 

Since  the  issuance  of  AD  92-02-09. 
Airbus  also  has  issued  the  following 
service  bulletins  that  are  not  referenced 
in  AD  92-02-09,  but  relate  to 
modifications  and  inspections  deemed 
necessary  for  the  continuing  structural 
integrity  of  the  fleet: 


11.  Airbus  Service  Bulletin  A300-57- 
0194,  Revision  2,  including  Appendix  1, 
dated  August  19,  1993,  which  describes 
procedures  for  modification  of  the 
bottom  boom  at  the  stringer  8  runout 
plate  on  ribs  10  and  11  of  the  front  spar 
of  the  wing.  The  modification  involves 
removing  the  termination  plate  on 
stringer  8  and  the  termination  cleat  on 
rib  10  to  stringer  8;  machining  off  the 
integral  rib  foot  at  the  stringer  at  rib  10 
and  replacing  it  with  a  new  cleat; 
reprofiling  and  thinning  down  the  end 
of  stringer  8  at  rib  10  in  two  stages; 
changing  the  existing  bolts  to  the  next 
nominal  size  or  oversizing  in  the  cold- 
expanded  interference  fit  holes;  and,  if 
installed,  replacing  the  existing  tack 
rivet  with  a  bolt.  Accomplishment  of 
this  service  bulletin  further  improves 
Modification  7811;  this  modification  is 
required  currently  by  AD  92-02-09 
(reference  Airbus  Service  Bulletin 
A300-57-165). 

12.  Airbus  Service  Bulletin  A300-57- 

166,  Revision  3,  including  Appendix  1, 
dated  July  12, 1993,  which  describes 
procedures  for  cold  expansion  of  certain 
spar  holes  on  the  front  and  center  of  the 
wings.  Accomplishment  of  these 
proiidures  will  reduce  the  probability 
of  cracking  in  these  areas  of  the  wings. 

13.  Airbus  Service  Bulletin  A300-57- 

0167,  Revision  1,  including  Appendix  1, 
dated  May  25, 1993,  which  describes 
procedures  for  modification  of  the 
bottom  boom  between  ribs  6  and  7  and 
between  ribs  8  and  9  of  the  front  spar 

of  the  wings.  The  modification  includes 
removing  the  bolts  on  the  bottom  boom; 
drilling  out  holes  to  allow  for  certain 
bolts  to  be  fitted;  inspecting  the  holes 
for  cracks;  cold  expanding  the  bolt 
holes;  installing  new  bolts  into  the  cold- 
expanded  holes;  drilling,  reaming, 
countersinking,  and  installing  Taper-lok 
bolts;  repairing  damage  to  the  fuel  tank 
sealant;  and  performing  a  fuel  leak  test. 
Accomplishment  of  the  modification 
will  reduce  the  probability  of  cracks  in 
these  areas  of  the  wings. 

14.  Airbus  Service  Bulletin  A300-57- 

0168,  Revision  3,  including  Appendix  1, 
dated  November  22. 1993,  which 
describes  procedures  for  modification  of 
the  bottom  boom  in  certain  areas 
between  ribs  1  and  9  of  the  rear  spar  of 
the  wings.  The  modification  involves 
draining  and  venting  the  fuel  tanks  in 
the  wings;  removing  the  existing  bolts 
from  the  affected  area;  and  either  cold 
expanding  the  holes  for  transition  fit 
bolts,  or  drilling,  reaming,  and 
countersinking  for  Taper-lok  bolts. 
Accomplishment  of  the  modification 
will  reduce  the  probability  of  cracks  in 
these  areas  of  the  wings. 

15.  Airbus  Service  Bulletin  A300-57- 
0180.  Revision  1,  dated  March  29. 1993, 


U) 


F^Heral  Register  /  Vol.  61.  No.  14  /  Monday.  January  22.  1996  /  Proposed  Rules 


which  describes  procedures  for  cold 
working  the  sealing  angles  of  the  center 
spar  outboard  of  rib  8  adjacent  to  the 
pylon  attachment  fitting.  These 
procedures  include  draining  and 
venting  the  fuel  tanks  in  the  wings: 
removing  any  skin  attachment  bolts  that 
obstruct  access  to  the  bolts  in  the 
vertical  flange  of  the  sealing  angle: 
removing  nine  bolts  from  the  vertical 
flange  of  the  sealing  angle  and 
remachining  the  spot  faces:  cold 
expanding  the  nine  bolt  holes  in  the 
vertical  flange:  installing  oversize  bolts 
in  the  vertical  flange;  installing  new 
oversize  bolts  at  the  skin  attachment 
positions,  if  necessary:  and  repairing  the 
damage  to  the  fuel  tank  sealant. 
Accomplishment  of  these  procedures 
will  lower  the  probability  of  a  reduction 
in  the  flight  loading  residual  strength  of 
the  structure  below  the  acceptable  level 
due  to  cracking  in  the  vertical  web  of  a 
sealing  angle  in  the  center  spar. 

16.  Airbus  Service  Bulletin  A30O-57- 
0185,  Revision  1,  including  Appendix  1. 
dated  March  8,  1993,  which  describes 
procedures  for  replacing  the  attachment 
bolts  on  the  bottom  skin  of  the  front 
spar  of  the  wings  between  ribs  1  and  6. 
Accomplishment  of  the  replacement 
involves  removing  the  existing  bolts 
between  ribs  1  and  6;  cold  expanding 
the  holes;  and  installing  certain  new 
bolts.  Accomplishment  of  this 
replacement  will  improve  the  fatigue 
life  of  the  bottom  boom  on  the  front  spar 
of  the  wing. 

17.  Airbus  Service  Bulletin  A30O-54- 
0084.  dated  April  21,  1994.  which 
describes  procedures  for  repetitive 
ultrasonic  inspections  to  detect  sheared 
rivets  on  the  outer  side  lateral  panels 
between  ribs  12  and  18  of  the  pylon, 
and  replacement  of  sheared  rivets  with 
new  rivets. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directives  90- 
222-1 16(B)R2,  dated  July  6,  1994,  and 
93-154-149(8),  dated  September  15, 
1993.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 


information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-02-09.  It  would 
continue  to  require  the  structural 
inspections  and  modifications  specified 
in  AD  92-02-09,  and  would  require 
other  additional  structural  inspections 
and  modifications,  as  well.  The  new 
proposed  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Economic  Impact 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  recurring  inspections,  which 
were  required  by  AD  92-02-09  and 
continue  to  be  required  by  this  proposed 
AD.  take  approximately  196  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  for  required  parts  is  $2,000. 
Based  on  these  figures,  the  cost  impact 
of  these  recurring  inspections  on  U.S. 
operators  is  estimated  to  be  $13,760  per 
airplane,  or  $55,040  for  the  affected  U.S. 
fleet. 

The  recurring  inspection  procedures 
that  are  added  by  this  new  AD  action 
would  require  approximately  196 
additional  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  for  required 
parts  is  $2,000.  Based  on  these  figures, 
the  added  recurring  inspection  cost 
impact  of  this  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $13,760  per 
airplane,  or  $55,040  for  the  affected  U.S. 
fleet. 

The  modifications  required  by  AD  92- 
02-09.  which  continue  to  be  required  by 
this  proposed  AD.  take  approximately 
316  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  for  required 
parts  is  $72,000.  Based  on  these  figures, 
the  cost  of  this  modification  on  U.S. 
operators  is  estimated  to  be  $90,960  per 
airplane,  or  $363,840  for  the  affected 
U.S.  fleet. 

The  modifications  that  are  added  by 
this  proposed  AD  action  would  require 
approximately  1.599  additional  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  for  required  parts  is  $145,000. 
Based  on  these  figures,  the  added 
modification  cost  impact  of  this 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $240,940  per  airplane, 
or  $963,760  for  the  affected  U.S.  fleet. 


Based  on  the  figures  discussed  above, 
the  cost  impact  of  all  of  the 
requirements  of  this  proposed  AD  is 
festimated  to  be  $418,880  for  the 
recurring  inspections  and  modifications 
required  by  AD  92-02-09.  plus 
$1,018,800  for  the  additional 
inspections  and  modifications  required 
by  this  proposed  AD.  These  cost  impact 
figures  assume  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  proposed  AD.  However,  it  can  be 
reasonably  assumed  that  the  majority  of 
affected  operators  have  already  initiated 
the  inspections  and  modifications 
required  by  AD  92-02-09,  and  many 
may  have  already  initiated  the 
additional  inspections  and 
modifications  that  are  proposed  by  this 
new  AD  action. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
sp)ecific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
proposed  AD.  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


>Mi>r.il  Reoister  /  Vol.  61.  No.  14  /  Monday.  January  22.  1996  /  Proposed  Rules 


1531 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  propiosed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  391  a.s  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8145  (57  FR 
8257,  March  9. 1992),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  94-NM-246-AD. 
Supersedes  AD  92-02-09,  Amendment 
39-8145. 

Applicability:  All  Model  A300  series 
airplanes,  excluding  Model  A300  B4-600 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 


current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicabilit\'  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  structural 
capability  of  the  airplane,  accomplish  the 
following: 

(a)  Accomplish  the  inspections  and 
modifications  contained  in  the  Airbus  service 
bulletins  listed  below  prior  to  or  at  the 
thresholds  identified  in  each  of  those  service 
bulletins,  or  within  1,000  landings  or  12 
months  after  April  13,  1992  (the  effective 
date  of  AD  92-02-09.  amendment  39-8145). 
whichever  occurs  later.  Required  inspections 
shall  be  repeated  thereafter  at  intervals  not  to 
exceed  those  specified  in  the  corresponding 
service  bulletin  for  the  inspection.  After  the 
effective  date  of  this  AD,  the  actions  shall 
only  be  accomplished  in  accordance  with  the 
latest  revision  of  the  service  bulletins 
specified. 

(1)  Airbus  Service  Bulletin  A300-53-103. 
Revision  4.  dated  June  30, 1983;  or  Revision 
5.  dated  February  23.  1994: 

(2)  Airbus  Service  Bulletin  A30O-53-126, 
Revision  7.  dated  November  11,  1990;  or 
Revision  8,  dated  September  18.  1991; 

(3)  Airbus  Service  Bulletin  A300-53-146. 
Revision  7,  dated  April  26,  1991; 

Note  2:  Airbus  Service  Bulletin  A30O-53- 
146  provides  for  a  compliance  threshold  of 
within  5  years  after  the  date  of  issuance  of 
French  airworthiness  directive  90-222- 
116(B).  issued  on  December  12, 1990,  the 
accomplishment  of  which  is  required  by  AD 
85-07-09,  amendment  39-5033. 

(4)  Airbus  Service  Bulletin  A300-53-162, 
Revision  4.  dated  November  12, 1990;  or 
Revision  5,  dated  March  17.  1994; 

(5)  Airbus  Ser\'ice  Bulletin  A300-53-196, 
Revision  1,  dated  November  12, 1990;  or 
Revision  2,  dated  November  12, 1990,  as 
amended  by  Service  Bulletin  Change  Notice 
I.A.,  dated  February  4. 1991; 

Note  3:  Airbus  Service  Bulletin  A300-S3- 
196  provides  for  a  compliance  threshold  of 
within  6,000  landings  after  accomplishment 
of  Airbus  Service  Bulletin  A300-53-194, 
accomplishment  of  which  is  required  by  AD 
87-04-12,  amendment  39-5536. 

(6)  Airbus  Service  Bulletin  A300-53-225. 
Revision  2,  dated  May  30. 1990; 

(7)  Airbus  Service  Bulletin  A300-53-226, 
Revision  4.  dated  November  12, 1990;  or 
Revision  5.  dated  September  7. 1991; 

Note  4:  Airbus  Service  Bulletin  A30O-53- 
226  provides  for  a  compliance  threshold  of 
within  5  years  after  the  issuance  of  French 
airworthiness  directive  90-222-1 16(B), 
issued  on  December  12, 1990;  but  not  later 
than  20  years  after  first  delivery:  the 
accomplishment  of  which  is  required  by  AD 
90-03-08,  amendment  39-6481. 

(8)  Airbus  Service  Bulletin  A300-53-278, 
dated  November  12,  1990;  or  Revision  1, 
dated  March  17, 1994; 


(9)  Airbus  Service  Bulletin  A300-54-045, 
Revision  4,  dated  January  31 ,  1990:  or 
Revision  6,  dated  February  25, 1994; 

(10)  Airbus  Service  Bulletin  A300-54-060. 
Revision  2,  dated  September  7, 1988.  and 
Change  Notice  2.A..  dated  February  13, 1990; 
or  Revision  3,  dated  February  25, 1994; 

(11)  Airbus  Service  Bulletin  A30O-54-O63, 
Revision  1,  dated  April  22,  1987,  and  Change 
Notice  I.A.,  dated  February  13,  1990;  or 
Revision  2,  dated  February  25,  1994;  and 

(12)  Airbus  Service  Bulletin  A300-54-066, 
Revision  1,  dated  February  15,  1989,  and 
Change  Notice  I.A.,  dated  February  13, 1990; 
or  Revision  2,  dated  February  25, 1994. 

(b)  Accomplish  the  inspections  and 
modifications  contained  in  the  Airbus  service 
bulletins  listed  below  prior  to  or  at  the 
thresholds  identified  in  each  of  those  service 
bulletins,  or  within  1,000  landings  or  12 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later.  Required  inspections 
shall  be  repeated  thereafter  at  intervals  not  to 
exceed  those  specified  in  the  corresponding 
service  bulletin  for  the  inspection. 

(1)  Airbus  Service  Bulletin  A300-57-0194, 
Revision  2,  including  Appendix  1,  dated 
August  19,  1993; 

Note  5:  Airbus  Service  Bulletin  A300-57- 
0194  provides  for  a  compliance  threshold  of 
prior  to  the  accumulation  of  36,000  landings 
for  Model  A300  B2  series  airplanes  on  which 
the  modification  described  in  Airbus  Service 
Bulletin  A300-57-165  has  not  been 
accomplished  and  for  Model  A300  B2  series 
airplanes  on  which  that  modification  has 
been  accomplished  prior  to  the  accumulation 
of  24,000  landings  on  the  airplane.  Airtwis 
Service  Bulletin  A300-57-0194  also  provides 
for  a  compliance  threshold  of  prior  to  the 
accumulation  of  12.000  landings  after  the 
accomplishment  of  Airbus  Service  Bulletin 
A30O-57-165  (for  Model  A300  B2  series 
airplanes  on  which  the  modification 
described  in  Airbus  Service  Bulletin  ASOO- 
57-165  has  been  accomplished  on  or  after  the 
accumulation  of  24.000  landings  on  the 
airplane). 

(2)  Airbus  Service  Bulletin  A300-57-166. 
Revision  3.  including  Appendix  1.  dated  July 
12,1993; 

(3)  Airbus  Service  Bulletin  A30O-57-0167, 
Revision  1.  including  Appendix  1.  dated  Mav 
25,  1993; 

(4)  Airbus  Service  Bulletin  A30O-57-0168. 
Revision  3,  including  Appendix  1,  dated 
November  22,  1993: 

(5)  Airbus  Service  Bulletin  A30O-57-O180. 
Revision  1,  dated  March  29, 1993: 

(6)  Airbus  Service  Bulletin  A300-57-0135. 
Revision  1,  including  Appendix  1,  dated 
March  8,  1993;  and 

Note  6:  The  Airbus  service  bulletins 
specified  in  paragraphs  (b)(2).  (b)(3),  (b)(4), 
(b)(5),  and  (b)(6)  of  this  AD  provide  for  a 
compliance  threshold  of  prior  to  the 
accumulation  of  36,000  landings  (for  Model 
A300  B2  series  airplanes);  30,000  landings 
(for  Model  A300  B4-100  series  airplanes); 
and  25,000  landings  (for  Model  A300  B4-200 
series  airplanes)  after  the  effective  date  of 
French  airworthiness  directive  93-154- 
149(B).  issued  on  September  15. 1993. 

(7)  Airbus  Service  Bulletin  A300-54-0084, 
dated  April  21. 1994. 
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(c)  If  any  discrepant  cxindition  identified  in 
any  service  bulletin  referenced  in  this  AD  is 
found  during  any  inspection  required  by  this 
AD.  prior  to  further  flight,  accomplish  the 
corresponding  corrective  action  sp>ecified  in 
the  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
French.  ANM-113. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  Icxation  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
12,  1996. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-590  Filed  1-19-96:  8:45  am) 

MIXMQ  COOC  4«10-1S-U 


14  CFR  Part  39 

[Docket  No.  95-CE-64-AD1 

Airworthiness  Directives;  Bellanca, 
Incorporated  Models  17-30, 17-30A, 
17-31, 17-31  A.  17-31TC,  and  17- 
31ATC  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dcxmment  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Bellanca.  Incorporated  (Bellanca) 
Models  17-30.  17-30A.  17-31.  17-31A. 
17-31TC.  and  17-31ATC  airplanes.  The 
proposed  action  would  require 
repetitively  inspecting,  testing,  and 
possibly  replacing  the  nose  landing  gear 
(NLG)  strut  and  brackets.  A  collapse  of 
a  Bellanca  airplane's  NLG  during  a 
landing  prompted  the  proposed  AD 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
possible  failure  of  the  nose  landing  gear, 
which,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the 
airplane  during  landing  operations. 
DATES:  Comments  must  be  received  on 
or  before  March  20.  1996. 


ADDRESSES:  Subinn  <  omint'ius  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  95-CE-54- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Bellanca.  Incorporated.  P.O.  Box  964. 
Alexandria.  Minnesota  56308;  telephone 
(612)  762-1501.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Steven  J.  Rosenfeld.  Aerospace 
Engineer.  Airframe  Branch.  Chicago 
Aircraft  Certification  Office.  2300  East 
Devon  Avenue.  Rm.  232.  Des  Plaines. 
Illinois  60018;  (708)  294-7030;  facsimile 
(708) 294-7834. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  prop>osed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whi(±  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 


Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-CE-54-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

FAA  has  received  a  report  of  the  nose 
landing  gear  (NLG)  on  a  Bellanca  Model 
17-30A  airplane  collapsing  during  a 
landing.  The  collapse  was  caused  by  the 
NLG  right  drag  strut  bracket,  part 
number  (P/N)  194383-10.  separating 
from  the  fire  wall.  A  metallurgic 
examination  found  that  this  bracket 
broke  into  three  pieces  at  two  fracture 
locations  and  evidence  showed  that  the 
fractures  resulted  from  fatigue  cracking 
originating  from  multiple  sites  along  the 
forward  and  aft  faces  of  the  bracket.  The 
cracks  are  occurring  because  of  high 
loads  feeding  into  the  brackets  due  to 
incorrect  landing  gear  rigging  and  the 
NLG  wheel  contacting  the  NLG  wheel 
well  before  the  NLG  acrtuator  reaches  its 
stroke  limit.  An  investigation  revealed 
that  these  cracks  could  lead  to  the 
collapse  of  the  NLG  during  ground 
operations  and  during  landing 
operations.  Similar  reports  of  cracks  and 
bends  in  the  drag  strut  brackets  (P/N 
194383-0  Left  and  194383-10  Right) 
have  been  received,  but  none  of  these 
owner/operators  reported  collapsing 
during  landing  operations. 

Bellanca,  Inc.  has  issued  Service 
Letter  (SL)  B-107  which  specifies 
procedures  for  inspecting  the  NLG  drag 
strut  and  brackets  for  cracks,  conducting 
a  rigging  and  landing  gear  "In-the  Well" 
test,  and  modifying  the  NLG  cylinder. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  possible 
failure  of  the  nose  landing  gear,  which, 
if  not  detected  and  corrected,  could 
result  in  loss  of  control  of  landing 
operations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Bellanca  Models  17- 
30.  17-30A,  17-31.  17-31A.  17-31TC. 
and  17-31ATC  of  the  same  type  design, 
the  proposed  AD  would  require 
inspecting,  testing,  and  possibly 
replacing  and  modifying  the  nose 
landing  gear  strut  brackets. 
Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with 
Bellanca  SL  B-107,  dated  September  20, 
1995. 

The  FAA  estimates  that  1.109 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  24  workhours 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
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approximately  $160  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,774,400  or 
approximately  $1,600  per  airplane. 
Bellanca  has  informed  the  FAA  that  no 
parts  have  been  distributed  to  owTier/ 
operators  for  this  replacement; 
therefore,  this  figure  is  based  on  the 
assumption  that  no  owners/operators 
have  accomplished  the  proposed 
inspection,  testing,  and  replacement.  In 
addition,  the  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  will 
incur  prior  to  replacing  the  bracket. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034  Febmary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

OAP^35     A!RWOP"'HINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Bellanca  Incorporated:  Docket  No.  95-CE- 
54-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Model 

Serial  Nos. 

17-30  

(Serial  numt>er  30123  ttirough 

30262.) 
(Serial  numtjer  30263  through 

78-30905,  except  76- 

30824.) 
(Serial  number  32-1  through 

32-14.) 
(Serial  number  32-1 5  through 

78-32172.) 
(Serial  numtser  31001  through 

31003.) 
(Serial  numt>er  31004  through 

79-31155.) 

17-30A  

17-31   

17-31 A 

17-31TC  

17-31ATC  .... 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sfiecific  proposed  actions  to  address  it. 

Compliance:  Required  initially  upon 
accumulating  500  hours  time-in-service  (TIS) 
or  within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  already  accomplished,  and 
thereafter  as  indicated  in  the  body  of  this  AD. 

To  prevent  failure  of  the  nose  landing  gear 
(NLG),  which,  if  not  detected  and  corrected, 
could  result  in  loss  of  control  of  the  airplane 
during  landing  operations. 

(a)  Inspect  the  NLG  drag  strut  brackets  for 
cracks  or  bends  in  accordance  with  the 
instructions  in  section  4  NLG  DRAG  STRUT 
BRACKET  INSPECTION  of  Bellanca  Service 
Letter  (SL)  B-107,  dated  September  20, 1995. 
Prior  to  further  flight,  replace  any  cracked  or 
bent  bracket  with  a  part  number  (P/N) 
194650-0  (right  side)  bracket  or  a  P/N 
194383-0  (left  side)  bracket  in  accordance 
with  instructions  in  section  5. 
INSTALLATION  NEW  BRACKETS  of 
Bellanca  SL  B-107.  dated  September  20, 
1995. 

(b)  Inspect  the  NLG  installation,  including 
the  upper  and  lower  leg  assemblies,  uppmr 
and  lower  drag  struts,  over-center  spring 
assembly,  and  engine  mount;  for  corroded  or 
worn  bolts  in  accordance  with  the 
instructions  in  Section  6.  NLG  DRAG  STRUT 
INSPECTION  of  Bellanca  SL  B-107,  dated 
September  20,  1995.  Prior  to  further  flight, 
replace  any  corroded  or  worn  bolts. 


(c)  Check  the  NLG  drag  strut  rigging,  the 
overcenter  of  the  drag  strut,  and  the  NLG 
cylinder  actuator  stroke  limit,  and  adjust  any 
discrepancies  in  accordance  with  the 
applicable  instructions  contained  in  the 
following: 

(1)  Section  7.  PRELIMINARY  NLG  DRAG 
STRUT  RIGGING  CHECK  (including  section 
7.1  Preliminary  Nose-Wheel-In-The-Well 
Test  and  section  7.2  Preliminary  NLG 
Cylinder  Down  Test)  of  Bellanca  SB  B-107. 
dated  September  20, 1995. 

(2)  Section  8.  DRAG  STRUT  OVERCENTEI? 
TEST  AND  ADJUSTMENT  of  Bellanca  SL  B- 
107,  dated  September  20,  1995. 

(3)  Section  9.  NLG  CYLINDER  DOWN 
TEST  AND  ADJUSTMENT  of  Bellanca  SL  B- 
107,  dated  September  20, 1995. 

(d)  If  any  discrepancies  were  found  during 
any  of  the  checks  accomplished  as  required 
by  paragraph  (c)  of  this  AD  and  the  right  side 
NLG  drag  strut  bracket  has  not  been  replaced 
with  P/N  194650-0  (accomplished  as 
possible  requirement  of  paragraph  (a)  of  this 
AD),  accomplish  the  following: 

(1)  Reinspect  the  NLG  drag  strut  brackets 
for  cracks  or  bends  at  intervals  not  to  exceed 
50  hours  TIS  in  accordance  with  Section  4 
NLG  DRAG  STRUT  BRACKET  INSPECTION 
of  Bellanca  SL  B-107,  dated  September  20, 
1995. 

(2)  Prior  to  further  flight,  replace  any 
cracked  or  bent  bracket  with  a  P/N  194650- 
0  (right  side)  bracket  or  a  P/N  194383-0  (left 
side)  bracket  in  accordance  with  the 
instructions  in  section  5.  INSTALLATION 
NEW  BRACKETS  of  Bellanca  SL  B— 107, 
dated  September  20, 1995.  Installing  the  P/ 
N  194650-0  (right  side)  bracket  eliminates 
the  repetitive  inspection  requirement  of  this 
AD. 

(3)  The  P/N  194650-0  (right  side)  bracket 
may  be  installed  at  any  time  to  eliminate  the 
repetitive  inspection  requirement  of  this  AD. 

(e)  Check  the  NLG  retraction  (NLG-In-The- 
Well  Test)  in  accordance  with  the  instruction 
in  Section  10.  NLG-IN-THE-WELL  TEST 
AND  NLG  CYLINDER  MODIFICATION  of 
Bellanca  SL  B-107,  dated  September  20, 
1995.  If  the  nose  gear  cylinder  rod  motion  is 
greater  than  0.015  inches,  prior  to  further 
flight,  replace  the  cylinder  internal  stroke 
limiting  sleeve  with  a  new  sleeve,  P/N 
195577—4,  in  accordance  with  the 
instructions  in  Section  10.  NLG-IN-THE- 
WELL  TEST  AND  NLG  CYLINDER 
MODIFICATION  of  Bellanca  SL  B-107,  dated 
September  20,  1995. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviations  Regulations  (14  CFR 
21.197  and  21.199  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  2300  East  Devon  Avenue,  Rm.  232, 
Des  Plaines.  Illinois  60018.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Chicago  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AO.  if  any,  may  be 
obtained  from  the  Chicago  Aircraft 
Certification  Office. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Bellanca. 
Incorporated.  P  O.  Box  964,  Alexandria. 
Minnesota  56308:  or  may  examine  this 
document  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
10.  1996 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  96-636  Filed  1-19-96;  8:45  am) 
aiLUNO  cooc  4no-i3-u 


14  CFR  Part  39 

[Docket  No.  93-CE-54-AD] 

A  -\M'  fttxness  Directives;  Cessna 
A.r;rart  Company  Engine  Oil  Filter 
Adapter  Assemblies  Installed  on 
Aircraft 

AGENCY:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD)  that  would  have  required  the 
following  on  aircraft  equipped  with 
certain  engine  oil  filter  adapter 
assemblies  manufactured  by  the  Cessna 
Aircraft  Company  (Cessna):  repetitively 
inspecting  the  engine  oil  filter  adapter 
assembly  or  torque  putty  if  installed, 
and  replacing  any  oil  filter  adapter 
assembly  with  oil  leakage  or  security 
problems.  Since  issuance  of  the 
proposed  AD,  the  Federal  Aviation 
Administration  (FAA)  has  determined 
that  the  proposed  action  should  apply  to 
all  oil  niter  adapter  assemblies 
manufactured  by  Cessna  and  installed 
on  aircraft.  The  FAA  has  also 
determined  that  the  procedures 
specified  to  accomplish  the  proposed 
AD  should  be  revised  and,  that,  based 
on  comments  submitted  on  the  NPRM, 
other  changes  to  the  AD  should  be 
incorporated.  Since  the  addition  of  oil 
filter  adapter  assembly  part  numbers  to 
the  proposal  expands  the  scope  of  what 
was  originally  proposed,  the  FAA  is 
allowing  the  public  additional  time  for 
public  comment.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  loss  of  engine  oil  caused  by 
loose  or  separated  oil  filter  adapters, 
which,  if  not  detected  and  corrected, 
could  result  in  engine  stoppage  while  in 
flight  and  loss  of  control  of  the  airplane. 


DATES:  Comments  must  be  received  on 
or  before  March  21, 1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Ofhce  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-54- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATIOW  CONTACT:  Mr. 
Paul  O.  Pendleton,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209:  telephone  (316) 
946-4143:  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-54-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  Supplemental  NPRMs 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  by  submitting  a 
request  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-54- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  airplanes  utilizing  a  Cessna 
engine  oil  filter  adapter  assembly,  part 
number  0450404-1,  0450404-3, 
0556004-1,  0556010-1,  1250403-6, 
1250922-1,  or  1250922-2,  was 
published  in  the  Federal  Register  on 
September  19, 1994  (59  FR  47821).  The 
action  proposed  to  require  (1)  applying 
torque  putty  between  the  engine  oil 
filter  adapter  assembly,  nut,  and  oil 
pump  housing;  (2)  inspecting  the  oil 
filter  adapter  assembly  for  oil  leakage 
and  proper  installation  of  the  adapter 
retaining  nut  and  fretting  of  associated 
threads  (security),  and  replacing  any  oil 
filter  and  adapter  assembly  with  oil 
leakage  or  security  problems;  and  (3) 
repetitively  inspecting  the  torque  putty 
for  cracks  or  misalignment,  and 
reinspecting  the  oil  filter  adapter 
assembly  if  misalignment  or  torque 
putty  cracks  are  found. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  the  proposed  amendment. 
Due  consideration  has  been  given  to  the 
comments  received. 

One  commenter  recommends  that  the 
FAA  require  a  one-time  modification 
rather  than  relying  on  repetitive 
inspections  to  eliminate  the  unsafe 
condition  of  loose  oil  filter  adapter 
assemblies.  This  commenter  states  that 
the  repetitive  inspections  become  too 
time-consuming  and  expensive,  and  that 
a  one-time  modification  would 
eliminate  both  of  these  problems.  The 
FAA  concurs  that,  for  the  most  part,  a 
one-time  modification  is  less  time- 
consuming  and  less  expensivje  than 
repetitive  inspections.  The  FAA  also 
believes  that  if  the  one-time 
modification  provides  an  equivalent 
level  of  safety  to  the  repetitive 
inspections,  then  the  chance  of  further 
damage  to  the  aircraft  is  less  likely  by 
incorporating  the  r^cdification  than  by 
accomplishing  repetitive  inspections  of 
the  affected  engine  oil  fiUer  adapter 
assemblies.  However,  in  this  case,  a  one- 
time modification  for  the  engine  oil 
filter  adapter  assemblies  is  not  available. 
If  one  becomes  available  that  the  FAA 
determines  provides  an  equivalent  level 
of  safety  to  that  provided  by  the 
repetitive  inspections,  further 
rulemaking  action  may  be  taken.  Until 
such  a  modification  is  developed,  the 
FAA  has  determined  that  repetitive 
inspections  of  the  affected  engine  oil 
filter  adapter  assemblies  are  necessary. 
The  notice  of  proposed  rulemaking 
(NPRM)  is  unchanged  as  a  result  of  this 
comment. 
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Two  commenters  recommend  that  the 
FAA  revise  the  NPRM  to  give  inspection 
credit  for  those  airplanes  already 
equipped  with  torque  putty.  One  of 
these  commenters  states  that  the  initial 
removal  of  the  engine  oil  filter  adapter 
is  not  necessary  as  long  as  the  torque 
putty  applied  at  the  last  installation  is 
not  cracked  or  otherwise  compromised. 
The  FAA  concurs.  The  NPRM  was 
written  to  require  torque  putty 
application  to  aid  in  repetitive 
inspections.  The  intent  was  to  provide 
"unless  already  accomplished"  credit 
for  the  initial  inspection  for  airplanes 
already  equipped  with  torque  putty,  and 
then  require  repetitive  inspections  of 
the  torque  putty  provided  no 
misalignment,  evidence  of  oil  leakage, 
or  torque  putty  cracks  are  found. 
Removal  of  the  engine  oil  filter  and 
inspection  of  the  oil  adapter  threads 
would  be  required  if  misalignment, 
evidence  of  oil  leakage,  or  torque  putty 
cracks  are  found  during  any  of  the 
torque  putty  repetitive  inspections.  The 
NPRM  has  been  revised  accordingly. 

The  Twin  Commander  Aircraft 
Corporation  (Twin  Commander) 
requests  that  the  NPRM  not  reference 
certain  Twin  Commander  airplane 
models.  Twin  Commander  states  that 
while  it  holds  a  type  certificate  for 
Models  500A  and  685D.  it  does  not  hold 
a  type  certificate  for  the  Models  200D, 
500C,  and  500D  airplanes,  and  is  not 
aware  of  these  models  being  type 
certificated  for  operation  in  the  United 
States.  The  FAA  concurs  and  has 
deleted  all  reference  to  Twin 
Commander  Models  200D.  500C,  and 
500D  airplanes  from  the  proposal. 

The  Cessna  Pilots  Association  (CPA) 
recommends  that  the  FAA  include  a 
drawing  in  the  NPRM  to  aid  in 
accomplishing  the  proposed  AD.  The 
FAA  concurs,  and  has  developed  and 
incorporated  Figure  1  into  the  proposal. 

The  CPA  states  that  the  AD  should 
not  reference  accomplishment  of  any 
actions  in  accordance  writh  Cessna 
Service  Bulletin  (SB)  SEB93-1,  dated 
January  29,  1993.  This  service  bulletin 
does  not  include  procedures  for 
accomplishing  any  of  the  proposed 
actions.  In  addition,  the  CPA  provides 
proposed  procedures  for  inspecting  the 
engine  oil  filter  adapter  assemblies  and 
applying  and  inspecting  the  torque 
putty.  The  FAA  concurs  that  Cessna  SB 
SEB93-1,  dated  January  29,  1993,  does 
not  specify  procedures  for 
accomplishing  the  proposed  actions, 
and  the  FAA  has  removed  reference  to 
the  service  bulletin  from  the  AD.  The 
FAA  utilized  the  procedures  submitted 
by  the  CPA  in  revising  the  proposal. 

In  addition,  the  CPA  states  that  the 
pilot  should  be  allowed  to  accomplish 


the  repetitive  inspections  of  the  torque 
putty.  The  FAA  concurs  that  the  pilot 
may  inspect  the  torque  putty  for 
misalignment,  evidence  of  oil  leakage, 
or  torque  putty  cracks,  as  specified  in 
section  43.7(f)  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7).  The  proposal 
has  been  revised  accordingly. 

Cessna  recommends  that  the  FAA 
revise  the  proposal  to  include  additional 
engine  oil  filter  adapter  assembly  part 
numbers.  The  FAA  concurs  and  has 
revised  the  applicability  of  the  proposed 
AD  to  include  these  additional  engine 
oil  filter  adapter  assembly  part  numbers. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  subject  described  above 
including  the  comments  received,  the 
FAA  has  determined  that  the  NPRM 
should  be  revised  and  that  AD  action 
should  still  be  taken  to  prevent  loss  of 
engine  oil  caused  by  loose  or  separated 
oil  filter  adapters  assemblies,  which,  if 
not  detected  and  corrected,  could  result 
in  engine  stoppage  while  in  flight  and 
loss  of  control  of  the  airplane. 

Since  the  revision  of  tne  NPRM  to  add 
certain  engine  oil  filter  adapter 
assembly  part  numbers  goes  beyond  the 
scope  of  what  was  already  proposed,  the 
FAA  is  reopening  the  comment  period 
to  allow  the  public  additional  timeto 
comment  on  this  proposed  action. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  airplanes  of  any  type 
design  that  utilize  any  Cessna  engine  oil 
filter  adapter,  the  proposed  AD  would 
require  (1)  inspecting  the  oil  filter  and 
adapter  assembly  (or  torque  putty,  if 
installed)  for  oil  leakage  and  proper 
installation  of  the  adapter  retaining  nut 
and  fretting  of  associated  threads 
(security),  and  replacing  any  oil  filter 
adapter  assembly  with  security 
problems;  (2)  applying  torque  putty 
between  the  engine  filter  adapter 
assembly,  nut,  and  oil  pump  housing 
(unless  already  equipped  with  torque 
putty);  and  (3)  repetitively  inspecting 
the  torque  putty  for  misalignment, 
evidence  of  oil  leakage,  or  torque  putty 
cracks,  and  reinspecting  the  oil  filter 
and  adapter  assembly  threads  if 
misalignment,  evidence  of  oil  leakage, 
or  torque  putty  cracks  are  found. 

The  FAA  estimates  that  70.000 
airplanes  in  the  U.S.  registry  incorporate 
one  of  the  affected  engine  oil  filter 
adapter  assemblies  and  would, 
therefore,  be  affected  by  the  proposed 
AD;  that  it  would  take  approximately  1 
workhour  per  airplane  to  accomplish 
the  proposed  initial  inspection  and 
torque  putty  application;  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 


operators  is  estimated  to  be  $4,200,000. 
This  figure  is  based  on  the  assumption 
that  no  operator  has  accomplished  the 
proposed  initial  inspection,  and  does 
not  take  into  account  the  cost  for  the 
proposed  repetitive  inspections.  Since 
the  pilot  would  be  allowed  to 
repetitively  inspect  the  torque  putty,  the 
only  cost  of  the  proposed  repetitive 
inspections  would  be  the  time  incurred 
by  the  pilot  and  the  cost  of  an 
inspection  required  if  misalignment, 
evidence  of  oil  leakage,  or  torque  putty 
cracks  are  found.  The  FAA  has  no  way 
of  determining  how  many  repetitive 
inspections  each  individual  operator 
would  incur  over  the  life  of  the  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40101,  40113, 
44701. 


)  ifl 
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f 39.13    (A    ..    :- 

2.  Section  )-t  1  5  IS  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Ceanui  Aircraft  Company:  Docket  No.  93- 
CE-54-AD. 
Applicability  Engine  Oil  Filter  Adapters 
Assemblies,  part  numbers  045O4(M-(all  dash 
numbers).  0556004-(all  dash  numbers). 
0556010-(all  dash  numbers).  0756O23-(ail 
dash  numbers).  0756O24-(ail  dash  numbers). 
1250403-(all  dash  nimbers).  1250417-(all 
dash  nimibers).  1250418-(all  dash  numbers). 
1250921-(all  dash  numbers),  and  1250922- 
(all  dash  numbers),  installed  on.  but  not 
limited  to.  the  following: 

(1)  Cessna  Model  100.  200,  300.  and  400 
Series  airplanes  (all  senal  numbers) 
equipped  with  at  least  one  Teledyne 
Continental  Motors  (TCM)  engine. 

(2)  Airplanes  that  have  an  affected  full  flow 
engine  oil  adapter  installed  by  field  approval, 
including,  but  not  limited  to.  the  following 
model  or  series  airplanes: 


Manufacturer 


RocKwell/Aero  Com- 

nrander/Meyers. 
Twin  CommarxJef 


Beech  . 

Piper  ... 
Navion 


Wren 

BeUanca 


Senes/models 


200  Series. 

Models  500A  and 

686. 
33.  36.  36.  and  55 

PA46  Series. 
Rangemaster  1 7  Se- 
ries. 
Mode*  460 
260  and  300  Series. 


(3)  Airplanes  equipped  with  any  of  the 
following  Teledyne  Continental  Motors 
model  or  model  series  engines: 
O-200 
TSIO-470 
TSIO-520 
TSlO-550 
O-470 
O-520 
GTSJO-520 
IO-470 
IO-520 
IO-550 

No*e  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
rejjaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repiair 
on  the  unsafe  condition  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  This  AD  does  not  apply  to  engine 
oil  filter  adapter  assemblies  manufactured  by 
Teledyne  Continental  Motors  (See  Figure  1  of 
this  AD). 

Compliance:  Required  initially  as  specified 
in  both  of  the  following,  and  thereafter  as 
indicated  in  the  body  of  this  AD: 

1.  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 


AD  or  when  the  engine  oil  filter  is  removed, 
whichever  occurs  first;  and 

2.  Every  time  the  engine  oil  filter  is 
removed. 

To  prevent  loss  of  engine  oil  caused  by 
loose  or  separated  oil  filter  adapters,  which 
could  result  in  engine  stoppage  while  in 
flight  and  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  with  engine  oil  filter 
adapter  assemblies  that  do  not  have  torque 
putty  between  the  engine  filter  adapter 
assembly,  nut,  and  oil  pump  housing, 
accomplish  the  following: 

(1)  Inspect  the  adapter  locking  nut 
installation  for  evidence  of  oil  leakage. 

(2)  Check  the  torque  of  the  adapter  nut 
installation  and  ensure  that  the  torque  value 
is  within  the  limits  of  50  through  60  pounds. 

(3)  If  evidence  of  oil  leakage  is  found  or  the 
torque  is  not  within  the  50  through  60-pound 
limit,  prior  to  further  flight,  remove  the 
adapter  and  filter  assembly,  and: 

(i)  Inspect  the  threads  of  the  adapter 
assembly  and  engine  for  signs  of  damaged  or 
cracked  threads:  and 

(ii)  Replace  any  adapter  assembly  and 
engine  oil  pump  housing  (if  necessary)  that 
have  evidence  of  thread  damage  or  cracks. 

(4)  Apply  torque  putty  between  the  engine 
filter  adapter  assembly,  nut.  and  oil  pump 
housing  as  specified  in  Figure  1  of  this  AD. 

(5)  Reassemble  the  engine  oil  filter 
assembly. 

BILLMO  CODE  4910-13-U 


Rear  R  H  Side 
of  Engine 

I  Requirrd 


Rear  R  H  Side 
nf  EngDie 
Looking  Forward 


Saf  dy  U'ire 
I  Re<|uirrd 

Torque  pun>-  ■ 

Enpne  Case . 

(INSPECT 

THREADS 

FOR 

DA.\UGE) 


K^m\'^ 


Airplane 
(ReO 


Adapter  Astembly 


Nui-.^da|«eT 
O-RING  torque  of  50- 60  Ibi 

I  Required 


Adapter  Astembly 

Manufactured  b>'  Telcd>'ne 

Continental  Motors 

Not  Applicable  to  This  AD 


AD.^JTER  THREADS 
(INSPECT  FOR  DA.\UGE) 


RET.^INTNG  NIT 

(REFERENCE) 

ADAPTER 
(REFERENCE) 


ITPER  GASKET 


UD 
(REFERENCE) 


rt 


LOU-ER  GASKET 


ELE.MENT 


C.\.N  .\5SEMBLV   . 
(REFERENCFi 
Torque  20  t«:j  ft  IKv 


1-I1/I6R 


1/16 


1/2 


SPIN.ON 

OIL  FILTER 
A-SSENIBIV 

(OPTION.U) 

Torque  1  .<  to  20  ft  lbs 


DETAIL  A 


ALL  DIMENSIONS  ARE  INCHES 

MATERIAL    4130  (Re  35-38) 

TOOL  NUMBER  SE709  IS  A\'.\LIABLE  FROM 
THE  CESSNA  SERVICE  PARTS  CENTER 

Snap-Onerous  foot     P/N  AN85()8-.34A. 

ha\  c  ground  doun  the  ends  for  clearance 


Figure  1    Oil  Filter  .Adapter  Installation 
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(b)  For  airp  lanes  with  torque  putty  between 
the  engine  filter  adapter  assembly,  nut.  and 
oil  pump  housing,  inspect  the  torque  putty 
for  misalignment,  evidence  of  oil  leakage,  or 
cracks. 

(1)  If  any  misalignment,  evidence  of  oil 
leakage,  or  torque  putty  cracks  are  found, 
prior  to  further  flight,  accomplish  the 
requirements  specified  in  paragraph  (a)  of 
this  AD.  including  all  subparagraphs. 

(2)  If  no  misalignment,  evidence  of  oil 
leakage,  or  torque  putty  cracks  are  found, 
reinspect  at  intervals  not  to  exceed  100  hours 
US  until  the  engine  oil  filter  is  removed. 

{c\  Replacing  the  engine  oil  filter  adapter 
wwmbly  does  not  eliminate  the  repetitive 
inspection  requirement  of  this  AD. 

(d)  The  repetitive  inspections  of  the  torque 
putty  as  required  by  this  AD  may  be 
fjerfbrmed  by  the  owner/operator  holding  at 
least  a  pnvate  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  4X7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Wichita  Aircraft  Certification  Office 
(ACO).  1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport.  Wichita.  Kansas  67209. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  sead  it  to 
the  Manager.  Wichita  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(g)  Information  related  to  this  AD  may  be 
examined  in  this  document  at  the  FAA, 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558. 601  E.  12th  Street, 
Kansas  City.  Missouri  64106. 


Issued  in  Kansas  Qty,  Missouri,  on  January 
5.  1996 

Michael  GalUgber. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  96-480  Filed  1-19-96;  8:45  am] 
aiLLMa  coof  «no-i3-u 


FEDERAL  TRADE  COMMISSION 

16  CFR  Chapter  I 

Notice  of  Intent  To  Request  Public 
Comments  on  Rules  and  Guides 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  intent  to  request 


public  comments. 


SUMMARY:  As  part  of  its  systematic 
review  of  all  current  Commission 
regulations  and  guides,  the  Federal 
Trade  Commission  ("Commission") 
gives  notice  that  it  intends  to  request 
public  comments  on  the  rules  and 
guides  listed  below  during  1996.  The 
Commission  will  request  comments  on, 
among  other  things,  the  economic 
impact  of,  and  the  continuing  need  for, 
the  rules  or  guides,  possible  conflict 
between  the  rules  or  guides  and  state, 
local,  or  other  federal  laws  or 
regulations,  and  the  effect  on  the  rules 
or  guides  of  any  technological, 
economic,  or  other  industry  changes.  No 
Commission  determination  on  the  need 
for  or  the  substance  of  a  rule,  regulation, 
guide,  or  interpretation,  or  any  other 
procedural  option,  should  be  inferred 
from  the  intent  to  publish  requests  for 
comments.  In  certain  instances  the 
reviews  also  will  address  other  specific 
matters  or  issues. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Further  details  may  be  obtained  from 
the  Commission's  contact  person(s) 
listed  for  each  particular  item. 
SUPPt-EMENTARY  INFORMATION:  The 
Commission  is  publishing  a  list  of  rules 
and  guides  that  it  intends  to  initiate 
reviews  of  and  solicit  public  comments 
on  during  1996. 

Agency  Contact  for  the  Following 
Item:  Jessica  D.  Gray,  Boston  Regional 


Office.  Suite  810, 101  Merrimac  St„ 
Boston,  MA  02114-4719.  (617)  424- 
5960. 

(1)  Guides  for  Mirror  Industry  (16  CFR 
Part  21). 

Agency  Contact  for  the  Following 
Items:  Carole  I.  Danielson,  Federal 
Trade  Commission.  Bureau  of  Consumer 
Protection,  Division  of  Marketing 
Practices,  Room  H-238,  Sixth  Street  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580,  (202)  326-3115. 

(2)  Guides  for  the  Advertising  of 
Warranties  and  Guarantees  (16  CFR  Part 
239). 

(3)  Interpretations  of  Magnuson-Moss 
Warranty  Act  (16  CFR  Part  700). 

(4)  Disclosure  of  Written  Consumer 
Product  Warranty  Terms  and  Conditions 
(16  CFR  Part  701). 

(5)  Pre-Sale  Availability  of  Written 
Warranty  Terms  (16  CFR  Part  702). 

Agency  Contacts  for  the  Following 
Item:  Joseph  J.  Koman.  Jr.,  Federal  Trade 
Commission,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement, 
Room  S-4302.  601  Pennsylvania  Ave., 
NW..  Washington.  EX:  20580.  (202)  326- 
3014.  or  Walter  Gross  III.  Federal  Trade 
Commission.  Bureau  of  Consumer 
Protection,  Division  of  Service  Industry 
Practices.  Room  H-200.  Sixth  Street  and 
Pennsylvania  Ave..  NW..  Washington. 
DC  20580.  (202)  326-3319. 

(6)  Guides  for  Private  Vocational  and 
Home  Study  Schools  (16  CFR  Part  254). 

Agency  Contact  for  the  Following 
Item:  Neil  J.  Blickman.  Federal  Trade 
Commission.  Bureau  of  Consumer 
Protection,  Division  of  Enforcement, 
Room  S-4302,  Sixth  Street  and 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20580.  (202)  326-3038. 

(7)  Trade  Regulation  Rule  Concerning 
Deceptive  Advertising  and  Labeling  of 
Previously  Used  Lubricating  Oil  (16 
CFR  Part  406). 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretory. 
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discrim.  practices. 

1968  

BC 

1993 

* 

- 

306  

Octane  Rule 

1979  

1985 

ENF 

1993 

Metric 

400  

Sleeping  bag 

1963  

SIP 

1993 

cte 

Metric 

404  

Tablecloth  Size 
Rule. 

1964  

SIP 

1993 

cte 

Metric. 

410  

TV  Picture  Size 

1971    

AP 

1993 

Metric. 

• 

Rule. 

412  

Men's/boy's  cloth- 
ing— discrim. 
pracs. 

1967  

Not  Done 

BC 

1-993 

• 
1 

Overdue  for  Reg. 
Flex,  review. 

418  

Extension  Ladder 
Rule. 

1969  

SIP 

1993 

cte 

Metric. 

500  

Regs,  under  Sec.  4 
of  FPLA. 

1968/71   ... 

1988 

ENF/LARO 

1993 

501   

Exemptions  from 
Pan  500. 

1970/71    ... 

1988 

ENF/LARO 

1993 

502  

Regs,  under  Sec. 
5(c)  of  FPLA. 

1971    

1988 

ENF/LARO 

1993 

503  

Interps.  under 
FPLA. 

1969/71    ... 

1988 

ENF/LARO 

1993 

22  

Hosiery 

1979  

LARO 

1994 

utp,  cte 

• 

Metric  and  export 
issues. 

236  

Textiles— "mill"  in 
name. 

1967  

LARO 

1994 

Trade  names. 

252  

Wigs  and  other 
hairpieces. 

1970  

LARO 

1994 

cte 

Statement  of  enf. 
pol.  (9/9/71);  for- 
eign ongin;  flanv 
maWe  fat)rics. 

253  

Feather  and  down 
products. 

1971   

NYRO 

1994 

cte 

Fed.  specifications; 
metric. 

300  

Rules  and  regs. 
under  WPLA. 

1941/88  ... 

1984 

ENF/LARO 

1994 

301   

Rules  and  regs. 
under  FurPLA. 

1952/83  ... 

1984 

ENF/LARO 

1994 

303  

Rules  and  regs. 
under  TFPIA. 

1959/88  ... 

1984 

ENF/LARO 

1994 

423  

Care  Latieling  Rule 

1983  

1986 

ENF 

1994 

429  

Cooling-Otf  Rule  .... 

1972/88  ... 

1988 

ENF 

1994 

444  

Credit  Practices 
Rule. 

1984  

1984 

CP 

1994 

455  

Used  Car  Rule 

1984  

1984 

ENF 

1994 

24  

Luggage  

1979  

DAhO 

1995 

utp.  cte 

231   

Shoe  content  

1967  

DARO 

1995 

cte 

247  

Ladies  handbags  ... 

1969  

DARO/BC 

1995 

cte 

• 

Guides:  pricing. 

248  

Beauty /tjarber 
equipment/sup- 
plies. 

1968  

NYRO/BC 

1995 

cte  - 

FDA  lat)eling  re- 
quirements. 

260  

Environmental  mar- 
keting claims. 

1992 

AP 

1995 

405  

Leather  Content  of 
Belts  Rule. 

1964  

URO 

1995 

cte 

409  

Light  Bulb  Rule 

1970  

ENF 

1995 

Lamp  lat)eling  mies 
eff.  05/15/95,  16 
CFR  Part  305. 

436  

Franchise  Rule  

1978  

1987 

MP 

1995 

460  

R-value  Rule 

1979/90  ... 

1985 

ENF 

1995 

14  

Interpretations,  etc  . 

Misc 

ENF 

"1995 

234  

Mail  order  insur- 
ance. 

1967  

SIP 

"1995 

cte 

Testimonials. 

237  

Debt  collection 

1967  

CP 

"1995 

1 '4m 
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996 
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Regulatory  Review— Modified  Revolving  Tem-Year  Plan— Arranged  by  Year  for  Each  Review— Continued 


IV. 

i.  16  CFR 
part 

II.  Topic 

in.  EarK- 
est/tatest 
FR  cites 

Year 

first  is- 
sued rt 

V.  Year 

reg.  ftox. 

review 

VI.  Office 
to  review 

VII.  Year 
to  review 

VIII.  Old 

standard 

used 

IX.  Raises 
BC  issues 

X.  Miscellaneous 
comments 

in  CFR 

after 

conducted 

1981 

(5) 

(35) 

(10) 

(9) 

(9) 

(8) 

(8) 

(9) 

(7) 

(70) 

242  

"Free"  photo- 
graphic film/proc- 
essjr^g. 

1968  

SRO 

"1995 

Cites  "Free"  Trade 
Practice  Rule 
(12/1/53). 

402  

Binocular  Rute  

1964  

AP 

"1995 

cte 

413  

Glass  fiber  curtains; 
drapenes. 

1967  

MP 

"1995 

cte 

Health  and  safety 
labeling. 

417  

Frosted  Cocktail 
Glass  Rule. 

1969  

1990 

ENF 

"1995 

cte 

800  

Transitional  rute 
(mergers). 

1978  

BC 

"1995 

• 

21  

Mirrors 

1979  

BRO 

1996 

utp,  cte 

Uses  ASTM  defini- 
tions. 

239  

Warranty/guarantee 
advertisir^. 

1985  

MP 

1996 

254  

Vocatwnal/home 
study  scfxxjte. 

1972  

SIP 

1996 

cte 

Collections/credit 
practices;  free; 
pricing. 

406  

Used  Oil  Rute  

1964/81   ... 

ENF 

1996 

700  

Interps.  of  MM/War- 
ranty  Act 

1977  

MP 

1996 

701   

Disci,  of  written 
waranttes 

1975  

MP 

1996 

702  

Pre-sale  Availai>llty 

Rute. 

1975/87  ... 

1986A 

MP 

1996 

308  

900  Number  Rute    . 

1993  

AP/CP/MP 

1997 

Promulgated  by 
Commission  in 
1993,  Sec.  308.9 
requires  review  in 
1997. 

425  

Negative  Option 
Rute. 

1973  

1987 

SIP 

1997 

703  ._ 

Infbmial  dispute 
setttement. 

1975  

1966 

MP 

1997 

801  

Coverage  rutes 
(mergers). 

1978/87  ... 

BC 

1997 

• 

802  

Exemption  rules 
(mergers). 

1978/87  ... 

BC 

1997 

• 

803  

Transmittal  rutes 
(mergers) 

1978/89  ... 

BC 

1997 

• 

20  

Used  auto  parts  

1979  

CLRO 

1998 

utp,  cte 

243  

Decorative  wall 
panelmg. 

1971   

DERO 

1998 

cte 

• 

Guides:  bait  adver- 
tising, guaran- 
tees, pricing. 

304  

Rutes  and  regs.— 
Hobby  Prot.  Act. 

1975/88  ... 

1988A 

ENF 

1998 

456  

Ophthalmic  Practice 
Rutes. 

1989/92  ... 

1989 

1989 

SIP 

1998 

235  

Adhesive  composi- 
tions. 

1967  

SFRO 

1999 

Guarantees,  guar- 
antee guides. 

240  

Ad  allowances/ 
merch.  payments. 

1990  

BC 

1999 

• 

256 

Law  books  

1975  

ENF 

1999 

cte 

Billing  practices. 

25S  

Mileage  Guides 

1978  

CLRO 

1999 

307  

Regs.— Smoketess 
Tobacco. 

1986«1   ... 

1986 

AP 

1999 

Metric. 

432  

Amplifter  Rute  

1974  

1990 

MP 

1999 

453  

Funeral  Practices 
Rute. 

1982y94  ... 

1982 

SIP 

1999 

Comm.  amend, 
specified  1 999 
review,  59  FR 
1592,  1595  n.  29 
(01/11/94). 

600  

Statements— gen. 
policy/interps. 

1990  

CP 

1999 

Ffnlpral  Resistrr       \'n:    •i1,  Xn     14       \^. 
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es                  I'll 
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\.  16  CFR 
part 

II.  Topic 

III.  Earli- 
est/latest 
FR  cities 

IV. 
Year 
first  is- 
sued if 

V.  Year 

reg.  flex. 

review 

VI.  Office 
to  review 

VII.  Year 
to  review 

VIII.  OW 

Standard 

used 

IX.  Raises 
BC  issues 

X.  Miscellaneous 
comments 

in  CFR 

after 

conducted 

1981 

(5) 

(35) 

(10) 

(9) 

(9) 

(8) 

(8) 

(9) 

(7) 

(70) 

901   

Fair  Debt  C.P. 

1979  

CP 

1999 

Act— state  ex- 

empts. 

233  

Deceptive  pricing  ... 

1967  

CHRO 

2000 

238  

Bait  advertising  

1967  

AP 

2000 

241   

Dog  and  cat  food  ... 

1969  

AP 

2000 

cte 

Bait  advertising,  en- 
dorsements, 
guarantees,  pric- 
ing. 

250  

Household  furniture 

1973  

ARO 

2000 

cte 

• 

Guides:  tjait  adver- 
tising, pricing; 
"new". 

251   

Use  of  word  "free"  . 

1971   

CHRO/BC 

2000 

• 

GukJes:  FPLA,  pric- 
ing, advertising 
allowances. 

228  

Tires 

1967  

CLRO 

2001 

cte 

Bait  advertising, 
guarantees,  pnc- 
ing  claims. 

255  

Endorsements/ 
testimonials  in 
ads. 

1975/80  ... 

AP 

2001 

408  

Health  Hazards  of 
Smoking  Rule. 

1965  

AP 

2001 

' 

424  

Unavailability  Rule  . 

1989  

1989A 

ENF 

2001 

433  

Holder— In- Due- 
Course  Rule. 

1975/77  ... 

1992 

CP 

2001 

306  

Automotive  Fuels 
Rute. 

1979/93  ... 

ENF 

2003 

Reviewed  and 
amended  by 
Commission  in 
1993. 

Ik 

435  

Mail  or  Telephone 
Order  Rule. 

1975/93  ... 

1983 

ENF 

2003 

Reviewed  arxj 
amended  by 
Commission  in 
1993. 

18  

Nursery  industry  .... 

1979/94  ... 

' 

ENF 

2004 

Reviewed  and 

amended  by 

• 

Commission  in 

- 

1994. 

309  

Appliance  Labeling 

Rule. 

1979/94  ... 

ENF 

2004 

Reviewed  and 
amended  by 
Commission  in 
1994. 

410  

TV  Picture  Size 
Rute. 

1971/94  ... 

AP 

2004 

Reviewed  and 
amended  by 
Commission  in 
1994. 

500  

Regs,  under  Sec.  4 
of  FPLA. 

1968/94  ... 

1988 

ENF/LARO 

2004 

• 

Reviewed  and 
amended  by 
Commission  in 
1994. 

501  

Exerrptions  from 
Part  500. 

1970/71    ... 

1988 

ENF/LARO 

2004 

Reviewed  by  Com- 
mission in  1 994. 

502  

Regs,  under  Sec. 
5(c)  of  FPLA. 

1971    

1988 

ENF/LARO 

2004 

Reviewed  by 
Commission  in 
1994. 

503  

Interps.  under 
FPLA. 

1969/71    ... 

1988 

ENF/LARO 

2004 

Reviewed  by 
Commission  in 
1994. 

14  

Interpretations  and 
Guidelines. 

Misc 

ENF 

2005 

403  

Dry  Cell  Batteries 
Rute. 

1964  

MP 

2005 

cte 

Guarantees. 

Notes: 

■* 

Overall — The  Games  of  Chance  Rule  (Part  419)  is  not  included  in  the  schedule  at  this  time  tjecause  it  cunently  is  pending  for  consideration. 

1             * 

1  -41 
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Monday.  January  22,  1996  /  Proposed  Rules 

Ov«ral»— The  reviews  schedu»ed  of  the  HSR  rutes  (Parts  801.  802  and  803)  in  1997  are  m  addition  to  BC's  ongoing  review  of  individual  sec- 
tions of  the  rules. 

Co(.  III.— Year  gwen  is  that  of  Fed.  Reg  notice  cited  m  CFR,  not  necessarily  year  original  or  amendment  was  effective,  which  may  be  later. 

Cot.  IV.— Year  grven  is  that  of  Fed.  Reg.  notice  cited  in  CFR,  not  necessanly  year  effective,  which  may  be  later 

Col.  v.— "A"  following  year  indicates  rule  amended  as  part  of  Reg.  Flex,  review  proceeding. 

Co*.  VII. —The  Items  reviewed  n  1995  that  are  marVet were  reviewed  during  1995,  alttxxjgh  previously  they  were  scheduled  for  review 

dunr^g  later  years. 

Col.  VIII —"utp"  refers  to  "unfair  trade  practice"  and  "cte"  refers  to  variation  of  "capewty,  tendency  or  effect  of  misleading  or  deceivina"  larv 
guage  used. 

Col.  X  —For  rules  arxj  guides  in  Sutxhapters  B-D,  the  comments  point  out  ttxjse  that  incorporate  or  cover  issues  included  in  ottier  FTC  njles 
and  guides,  include  metnc  measurement  issues,  incorporate  or  refer  to  non-FTC  standards,  or  raise  health  and  safety  or  other  issues  of  interest 
The  comments  specify  the  rutes  arxJ  guides  not  scheduled  for  review  at  ttie  time. 


(lOYRPLAN  Ver.  12/12/95] 


Status  of  Reviews  Initiated  Since  1992 


I.  16  CFR 
part 


(5) 

18 

19 

23 

245  .... 
229.... 
232.... 
230  .... 
244  .... 

306... 

400  .... 
400... 

400 

404  

404  

404  

410 

412 

418 

418 

418  ..  .. 
500  


II.  Ruto 


(36) 


Nursery  Indus- 
try. 

MetaHic  watch 
bands. 

Jewelry 

Watches  


Fallout  shel- 
ters. 

Radiation 
monitors. 

Shell  homes  .. 

Greeting 

cards — 

discnm. 

practices. 
Fuel  Rating 

Rule  (prev. 

Octane 

Rute). 
Sleeping  Bag 

Rule. 
Sleeping  Bag 

Rute. 
Sleeping  Bag 

Rute. 
Tabtedolh 

Size  Rute. 
Tablecloth 

Size  Rute. 
Tablecloth 

Size  Rute. 
TV  Picture 

Size  Rule. 

Men's/boy's 

clothing — 

decnm. 

pracs. 
Extension 

Ladder  Rute. 
Extension 

Ladder  Rute. 
Extension 

Ladder  Rute. 
Regulations 

under  Sec. 

4  of  FPL^. 


III.  Fite  No. 
assigned 


(10) 


P924213 
P924217 
P924217 
P924217 
P924218 
P924218 
P924219 
P843833 

R811005 

P924214 
R511031 
R511031 
P924214 
R511032 
R511032 
P924214 

P843833 

P924214 
R511030 
R511030 
P938402 


JV.  Status 


(9) 


Complete 

Ongoing 

Ongoing 

Ongoing 

Complete 

Complete 

Complete 

Complete 

Complete 

Comptete 
Complete 
Comptete 
Comptete 
Complete 
Complete 
Complete 

Complete 

Complete 
Complete 
Complete 
Complete 


V.  Office 

conducting 

revtew 


(10) 


ENF 
ENF 
ENF 
ENF 
ENF 
ENF 
ENF 
BC 


VI.  Year 
review 

corv 
ducted/ 
sched- 

uted 

(10) 


1992 
1992 
1992 
1992 
1992 
1992 
1992 
1993 


ENF 

1993 

SIP 

1993 

SIP 

1993 

ENF 

1993 

SIP 

1993 

SIP 

1993 

ENF 

1993 

AP 

1993 

BC 

■ 

1993 

SIP 

1993 

SIP 

1993 

ENF 

1993 

ENF/LARO 

1993 

VII.  Request  tor  comments 
published 


(24) 

58  FR  16139(03/25/93) 
57  FR  24996  (06/12/92) 
57  FR  24996  (06/12/92) 
57  FR  24996  (06/12/92) 
57  FR  41706  (09/11/92) 
57  FR  41706  (09/1 1/92) 

57  FR  41707  (09/11/92) 

58  FR  35414  (07/01/93) 

58  FR  16464  (03/26/93) 
58  FR  21095  (04/19/93) 

58  FR  21124  (04/19/93) 

58  FR  21125  (04/19/93) 
58  FR  35907  (07/02/93) 

58  FR  21125  (04/19/93) 
58  FR  43726  (08/17/93) 


VIII.  Action  taken 


(70) 


Comm.  amended  guides,  59 
FR  64546  (12/14/94). 

Staff  recom.  to  revise  fwd.  to 
BCP  09/29/95. 

Staff  recom.  to  revise  fwd.  to 
BCP  09/29/95. 

Staff  preparing  recom.  to  re- 
vise. 

Comm.  repealed  guides,  58 
FR  68292  (12/27/93). 

Comm.  repealed  guides,  58 
FR  68292  (12/27/93). 

Comm.  repealed  guides,  59 
FR  49804  (09/30/94). 

Comm.  repealed  guides,  59 
FR  8527  (02/23/94). 


Comm.  amend,  under  EPA 
92  (liq.  alt.  fuels),  58  FR 
41356  (08/03/93). 

AN  PR  (propos.  repeal),  60 
FR  27240  (05/23/95). 

NPR,  60  FR  48063  (09/18/ 
95). 

Commission  repealed  rute  on 
12/15/95. 

AN  PR  (propos.  repeal),  60 
FR  27242  (05/23/95). 

NPR,  60  FR  48067  (09/18/ 
95). 

Commission  repealed  on  rule 
12/15/95. 

Comm.  amended  rule  (non- 
substantive), 59  FR  54809 
(11/02/94). 

Comm.  repealed,  59  FR 
8527  (02/23/94). 


AN  PR  (propos.  repeal),  60 

FR  27245  (05/23/95). 
NPR,  60  FR  48075  (09/18/ 

95). 
Commission  repealed  rute  on 

12/15/95. 
Comm.  amended  oite,  59  FR 

1862  (01/12/94). 
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Status  of  Reviews  Initiated  Since  1 992— Continued 


H\/ll 


VI.  Year 

1.  16  CFR 
part 

II.  Rute 

III.  File  No. 
assigned 

IV    States 

V  Office 

..ond'jctrK^ 
'eviev. 

review 
con- 
ducted/ 
sched- 
uted 

VII.  Request  for  comments 
published 

VIII.  Action  taken 

(5) 

(36) 

(10) 

(9) 

(10) 

(10) 

(24) 

(70) 

501  

Exemptions 
from  Part 
500. 

P938402 

Cc^D'ete 

ENF/LARO 

1993 

58  FR  43726  (08/17/93) 

Comm.  concluded  revtew 
with  amendment  of  1 6 
CFR  Part  500. 

502 

Regulations 
under  Sec. 
5(c)  of 
FPLA. 

P938402 

Corip.e'e 

ENF/LARO 

1993 

58  FR  43726  (08/17/93) 

Comm.  concluded  revtew 
with  amerxlmerTt  of  1 6 
CFR  Part  500. 

503 

Interpretations 
under  FPLA. 

P938402 

Conp'etc 

ENF/LARO 

1993 

58  FR  43726  (08/17/93) 

Comm.  concluded  review 
with  amerxJment  of  1 6 
CFR  Part  500. 

22 

Hostery 

P948406 

Ongoi.TQ   

LARO 

1994 

59  FR  18004  (04/15/94) 

Staff  reviewing  comments 
and  prepanng  recomm.  to 
Comm. 

236 

Textites— 
"mill"  in 
name. 

P948406 

Cort-iete    .... 

LARO 

1994 

59  FR  18005  (04/15/94).... 

Comm.  repeated  guides,  60 
FR  37334  (07/20/95). 

252 

Wigs  and 
other 

P948407 

Corf.pip-'*^ 

LARO 

1994 

59  FR  18005(04/15/94) 

Comm.  repeated  guides,  60 
FR  40453  (08/09/95). 

hairpieces. 

253 

Feather  and 

P948803 

Ongoing  

NYRO 

1994 

59  FR  18006(04/15/94) 

Staff  reviewing  comments 
and  prepanng  recomm.  to 

down  prod- 

ucts. 

Comm. 

300 

Rules  and 
regs.  under 
WPLA. 

P948402 

Ongoing  

ENF/LARO 

1994 

59  FR  23645  (05A)6/94) 

Staff  reviewing  comments 
and  preparing  recomm.  to 
Comm. 

301  

Rules  and 
regs.  under 
FurPLA. 

P948403 

Ongoing  

ENF/LARO 

1994 

59  FR  23645  (05/06/94) 

Staff  reviewing  comments 
and  preparing  recomm.  to 
Convn. 

303 

Rutes  and 
regs.  under 
TFPIA. 

P948404 

Ongoing  

ENF/LARO 

1994 

59  FR  23646  (05/06/94) 

Staff  fwd.  recom.  to  revise 
guides  to  Comm.  12/15/95. 

444 

Credit  Prac- 

P944805 

Complete 

CP 

1994 

59  FR  18009(04/15/94) 

Comm.  concluded  Reg.  Ftex. 
&  reg.  reviews,  60  FR 

tices  Rule. 

24804  (05/10/95). 

423 

Care  Labeling 
Rute 

R511915 

Ongoing  

ENF 

1994 

59  FR  30733  (06/15/94) 

Comm.  issued  tent  cond.  ex- 
empt, req.  comments,  60 
FR57552(11/16«5). 

423 

Care  Labeling 
Rute. 

R511915 

Ongoing  

ENF 

1994 

Staff  recom.  for  ANPR  to 
amend  fv«j.  to  Comm.  10/ 
17/95. 

429 

Cooling-Off 
Rute. 

P944201 

Complete 

ENF 

1994 

59  FR  18007  (04/15/94) 

Comm.  amended  aite  (non- 
substantive), 60  FR  54180 
(10/20/95). 

456 

Used  Car 
Rute 

P944202 

CO''-.:,-e'e     ... 

ENF 

1994 

59  FR  23647  (05/06/94) 

Comm.  amended  rute  (non- 
.•WJbstantive),  60  FR  62195 

(12/05/95). 

24 

Leather  Prod- 

P958011 

OryjoioQ 

DARO 

1995 

Comm.  propos.  new  guides. 

ucts  (New 

60  FR  48056  (09/18/95). 

Guides). 

24  

Leatfier  Prod- 

P958011 

Ongoing   

DARO 

1995 

Staff  reviewing  comments 
and  preparing  recomm.  to 

ucts  (New 

Guides). 

Comm. 

24  

Luggage  

P958009 

CofTice'^     .. 

DARO 

1995 

60  FR  15724  (03/27/95) 

Comm.  repeated  guides,  60 
FR  48027  (09/18/95). 

231  

Shoe  content  . 

P958008 

Conpie'e 

DARO 

1995 

60  FR  15724  (03/27/95) 

Comm.  repeated  guides,  60 
FR  48027  (09/18/95). 

247 

Ladies' hand- 
bags. 

P958010 

Complete     ... 

DARO/BC 

1995 

60  FR  15724(03/27/95) 

Comm.  repeated  guides,  60 
FR  48027  (09/18/95). 

248 

BeaiT-.'b.art'p- 
equpne-n 
suppiies. 

p'--.asG.' 

.  j-'ipiete 

NYRO/BC 

1995 

60  FR  17032(04/04/95) 

Comm.  repeated  guides,  60 
FR  40267  (08/08/95). 

260 

Envirorvnental 
marketing 
claims. 

P904501 

OngoiTK; 

AP 

1995 

60  FR  38978  (07/31/95) 

Staff  reviewing  comments 
and  preparing  recomm.  to 
Comm. 

1*44 


.,fU.r.,'       V. 
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Status  of  Reviews  Initiated  Since  1992— Continued 


I.  16  CFR 
pait 


(5) 


406  -. 

406... 

406... 

409  ... 
409  ... 

436  ... 

460  ... 

14  

234  .. 
237  .. 
242  ... 

402  ... 
402 
402  ... 
413  .. 
41.1  ... 
413... 
417  ... 

417  ... 

417  ... 

800  ... 


II.  Ruto 


(36) 


LeatierCorv 
tsnl  o(  B6its 
Rule. 

LeaVier  Con- 
tent of  D6Ns 
Rute. 

LMtwrCon- 
tsmofBells 
Rule 

Light  Bulb 
Rule. 

Light  Butt) 
Rute. 

Franchoe 
Ruto. 

R-value  Rute 


Intefpreta- 
tions,  etc.. 

Mail  order  irv 
surarce 

Debt  cx>Uect>on 
deception. 

Free  photo- 
graphic film 
&  services. 

3irocuJar  Rute 

Btrx)cuiar  Rute 
B«rcx:ular  Rute 

Glass  Fiber 
Curtain  Rute. 

Glass  Ft>er 
Cutain  Rule. 

Glass  Fiber 
Curtain  Rule. 

Qmck-F  reeze 
Spray  Prod- 
ucts Rute 

Owck-F  reeze 
Spray  Prod- 
ucts Rute 

Quick-F  reeze 
Spray  Prod- 
ucts Rute. 

Transitional 
oite  (merg- 
ers). 


III.  Fite  No. 
assigned 


(10) 


P968401 

R511037 

R511037 

P954209 
P511960 

P954402 

P954210 

P954215 

P954903 
P954809 
P959101 

R511034 
R511034 
R511034 
R511035 
R511035 
R511035 
R511033 

R511033 

R511033 


IV.  Status 


(9) 


Ongoing  . 

Ongoing  . 

Ongoing  . 

Ongoing  . 
Ongoing  . 

Ongoing  . 

Ongoing  . 

Complete 

Complete 
Complete 
Complete 

Complete 
Comptete 
Complete 
Complete 
Complete 
Comptete 
Complete 

Complete 

Complete 

Complete 


V.  Office 

corxJuctmg 

review 


(10) 


LARO/ENF 

EHF 

ENF 

ENF 
ENF 

MP 

ENF 

ENF 

SIP 
CP 
SRO 

AP 

AP 

AP 

ENF 

ENF 

ENF 

ENF 

ENF 

ENF 

BC 


VI.  Year 
review 

con- 
ducted/ 
sched- 

uted 

(10) 


1996 

1995 

1996 

1995 
1995 

1995 

1995 

•1995 

"1995 
-1995 
"1995 

"1995 
"1995 
"1995 
"1995 
"1995 
"1995 
"1995 

"1996 

"1995 

"1996 


VII  Request  for  comnnents 
published 


(24) 


60  FR  15725  (03/27/96) 

60  FR  17491  (04/06/95) 

60  FR  17656(04/07/95) 
60  FR  17492(04/06/95) 


Vllt.  Action  taken 


(70) 


ANPR  (propos.  repeal),  60 
FR  48070  (09/18/95). 

Staff  fwd.  NPR  recom.  repeal 
to  BCP  1 1/20/95. 


Staff  recom.  for  NPR  to  re- 
peal fwd.  to  Comm.  1 1/09/ 

95). 
Start  reviewing  comment^ 

arxJ  prepanng  recomm.  to 

Comm. 
Staff  reviewir>g  comments 

and  preparing  recomm.  to 

Comm. 
Comm.  repealed  or  revised 

certain  sections.  60  FR 

40231  (08/15/95). 
Comm.  repealed  guides.  60 

FR  40262  (08/08/95). 
Comm.  repealed  guides,  60 

FR  40263  (08/08/95) 
•Comm.  repealed  guides,  60 

FR  40265  (08/08/95). 

ANPR  (propos.  repeal),  60 

PR  27241  (05(^3/95). 
NPR  ipropos.  repeal).  60  FR 

18065(09/18/95). 
Commission  repealed  rule  on 

12/15/95) 
ANPR  (propos.  repeal).  60 

FR  27243  (05/23/95). 
NPR  (propos.  repeal).  60  FR 

48071  ((>9/18/95). 
Commission  repealed  rule  on 

12/15/95. 
ANPR  (propos.  repeal),  60 

FR  27244  (05/23/95). 

NPR  (propos.  repeal),  SO  FR 
48073  (09/18/95)  (com 
mer.lsdue  10/18/95). 

Commisoio"  repealed  rule  on 
12/15/95 

Comm.  repealed  rule,  50  FR 
40704  (08/0S.'95). 


Notes: 


•The  Interpretations,  etc.,  in  Pan  14  were  not  published  for  convnent  as  part  of  the  regulatory  review  program.  The  Commission  voted  lO  re- 
peal certain  sections  of  Part  14,  revise  or>e  section,  and  retain  other  sections  based  on  quick-look  reviews  by  staff. 
"These  matters  were  scheduled  for  review  in  later  years,  but  were  rrroved  forward  by  tt>e  Commission  dunng  1995. 
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BtLUm  CODE  675O-01-M 


SECURITiES  AND  E>;CHANGE 
CCMMiSSlON 

17  CFR  Par  2-iC 

[Reseas*  Nc    ,u   .Je'-S  «i!6  No   S'^~30-951 

RIN  ^:3V  AG66 

Order  Execution  Obligations 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Extension  of  the  comment 

period. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
extending  from  January  16, 1996,  until 
January  26,  1996,  the  comment  period 
for  Securities  Exchange  Act  Release  No. 
36310  (September  29. 1995).  60  FR 
52792  (October  10.  1995).  In  the  release, 
the  Commission  proposed  two  rules  and 
amendments  to  a  rule  in  order  to 
improve  the  handling  and  execution  of 
customer  orders. 

DATES:  Comments  on  the  release  should 
be  submitted  on  or  before  January  26, 
1996. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary.  Securities  and  Exchang* 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549,  and  should 
refer  to  File  No.  S7-30-95.  All 
submissions  will  be  made  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
Room  1024,  450  Fifth  Street.  N.W., 
Washington,  D.C.  2054« 
FOR  FURTHER  INFORMATION  CONTACT. 
David  Oestreicher,  Attorney,  (202)  942- 
0173,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W..  Washington,  D.C 
20549 

SUPPLEMtMAPY    NFOflMATiON:  On 

September  29, 1995,  the  Commission 
proposed  two  rules  and  amendments  to 
a  rule  to  improve  the  handling  and 
execution  of  customer  orders.'  The 
Commission  proposals  were  intended  to 
improve  the  opportunity  of  investors  to 
obtain  the  best  execution  possible  for 
their  orders.  At  the  same  time,  the 
proposals  were  designed  to  preserve  the 
benefits  of  a  competitive  market 
structure  that  has  greatly  enhanced 
market  liquidity,  transparency  and 
efficiency.  The  Commission  requested 


■  Securities  Exchange  Act  Release  No.  36310 
(September  29.  1995).  60  FR  52792  (October  10. 
1995). 


that  comments  on  the  proposed 
rulemakinE  he  received  by  January  16, 
1996. 

Recently.  Commission  staff  has 
received  many  requests  from  interested 
persons  for  an  extension  of  time  within 
which  to  comment  on  the  proposed 
rulemaking.  In  addition,  a  major 
snowstorm  altered  the  schedules  of 
many  places  of  business  in  the 
northeastern  portion  of  the  United 
States  last  week. 

In  light  of  the  substantial  nature  of  the 
proposed  rulemaking,  and  the 
Commission's  desire  to  consider  the 
views  of  all  interested  persons  on  the 
subject,  the  Commission  believes  that  an 
extension  of  the  comment  period  is 
appropriate.  Therefore,  the  comment 
period  for  responding  to  Securities 
Exchange  Act  Release  No.  36310  is 
extended  from  January  16,  1996.  until 
January-  26,  1996. 

By  the  Commission. 

Dated:  )anuary  16. 1996. 
Margaret  \l  M(  harland. 
Deputy  Secrt  t^r, 
iPR  Doc.  96-735  Filed  1-17-96:  3:35  pm) 

BILLING  CODE  SCy:,-^--P 


DEPARTMENT  OF  THE  -"PEASURY 
Internal  Revenue  Service 

26  CFR  Pan  1 

[CO-26-95: 
RIN  1S45-AT55 

Treatment  o<  Under,vrlter8  In  Section 
351  and  Sectior  72"!  Transactions; 
Hearing  Cance^athC'^ 

AGENCY   Internal  Revenue  Service, 

ireasuxy. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

Summary;  This  docimient  provides 
notice  ol  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  tran,sfer  of  cash  to  a  corporation 
or  a  partnership.  The  proposed 
regulations  will  affect  taxpayers  in 
transactions  intended  to  qualify  under 
section  351  and  section  721  when  there 
is  an  offering  of  stock  or  partnership 
interests  through  an  underwriter. 
DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  January  17, 
iQQR  bev^iri'      .   .'  '"  T.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190,  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

'~!ihiec:t  ot  the  public  hearing  is  proposed 


regulations  under  sections  351  and  721 
of  the  Internal  Revenue  Code.  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday.  August  10. 1995 
(60  FR  40792)  announced  that  the 
public  hearing  on  proposed  regulations 
under  sections  351  and  721  of  the 
Internal  Revenue  Code  would  be  held 
on  Wednesday,  January  17,  1996, 
beginning  at  10  a.m.,  in  the  IRS 
Auditorium  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  D.C. 

The  public  hearing  scheduled  for 
Wednesday,  January  17, 1996,  is 
cancelled. 
CYNTHIA  E.  GRIGSBY, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(PR  Doc.  96-632  Filed  1-16-96;  3:56  pmj 

BU.UNO  COOE  483»-01-U 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5, 7, 13,  and  19 

[Notice  No.  819] 

RIN  1512-AB34 

Procedures  For  The  Issuance,  Denial, 

Ard  !5evc cation  Of  Certificates  Of 
L.iDe  -ippcvai,  Certificates  Of 
Exemption  From  Laoel  Approval,  And 
Distinctive  Liquor  Bottle  Approvals 
(93F-029P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Proposed  rule:  reopening 
comment  period. 

SUMMARY:  This  document  reopens  the 
comment  period  for  Notice  No.  815,  a 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
September  13, 1995.  In  Notice  No.  815 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  solicited  comments  on 
its  proposal  to  issue  regulations 
specifically  setting  forth  the  procedures 
for  the  issuance,  denial,  and  revocation 
of  certificates  of  label  approval  (COLAs), 
certificates  of  exemption  from  label 
approval,  and  distinctive  liquor  bottle 
approvals. 

ATF  is  reopening  the  comment  period 
for  Notice  No.  815  in  order  to  allow  all 
interested  persons  more  time  to  prepare 
and  submit  comments. 
DATES:  Written  comments  must  be 
received  by  February  21,  1996. 
ADDRESSES:  Send  written  comments  to 
Chief,  Wine,  Beer  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  P.O.  Box  50221, 


li4h 


Federal  k^yistpr  /  Vol.  61,  No.  14  /  Monday.  January  22,  1996  /  Proposed  Rules 


Federal  Register   '  Vn]    Ri    \o    14  /  Monday,  January  22,  1996  /  Proposed  Rule' 


547 


effort  to  streamline  and  simplify  Indiana     SMCRA.  Indiana  submitted  the 


\c  ia-d  1 


I     «vi 


4-R/ir  iA_.'^ii 


i4h 


'<^er^       Kf-yistpr 


'  Vol.  61.  No.  14  /  Monday,  fanuarv  22,  1996  /  Proposed  Rules 


Washington.  DC  20091-0221  (Attn: 
Notice  N"  ai";! 

FOWFUS^eo   NF    ft »<>» 'ON  CONTACT: 
Tami  Light,  Wine,  Beer  and  Spirits 
Regulations  Branch,  650  Massachusetts 
Avenue,  NW.,  Washington,  EX:  20226; 
telephone  (202)  927-6210. 

S).eoL£infN-4»Y  iNfOAMATKM: 

BdcK^ruuna 

On  September  13.  1995.  ATF 
published  Notice  No.  815,  a  notice  of 
sed  rulemaking,  in  the  Federal 
Regaster  (60  FR  47506).  ATF  is  soliciting 
comments  on  its  proposal  to  issue 
regulations  specifically  setting  forth  the 
procedures  for  the  issuance,  denial,  and 
revocation  of  certificates  of  label 
approval  (COLAs),  certiGcates  of 
exemption  &om  label  approval,  and 
distinctive  liquor  bottle  approvals.  The 
proposed  denial  and  revocation 
regulations  are  new,  whereas  the 
proposed  issuance  regulations  are  more 
specific  than  the  current  regulations. 
The  proposed  regulations  would  also 
codify  the  procedures  for 
administratively  appealing  the  denial  or 
revocation  of  certificates  of  label 
approval,  exemptions  from  label 
approval,  or  distinctive  liquor  bottle 
approvals. 

The  comment  period  for  Notice  No. 
815  closed  on  DeJcember  12. 1995.  Prior 
to  the  end  of  the  ccmment  p>eriod  ATF 
received  a  request  for  an  extension  of 
the  comment  period.  This  request  was 
submitted  by  the  Beer  Institute  in  order 
that  they  may  carefully  address  the 
issues  raised  in  Notice  No.  815.  an  area 
where  a  solid  industry-government 
working  relationship  is  critical. 

In  consideration  of  this  request,  ATF 
has  decided  to  reopen  the  comment 
period  for  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  All  written  comments  received 
will  be  considered  in  the  development 
of  a  decision  on  this  matter.  Comments 
that  provide  the  factual  basis  supporting 
the  views  or  suggestions  presented  will 
be  particularly  helpful  in  developing  a 
reasoned  regulatory  decision  on  this 
matter. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Alcohol  and  Tobacco 
Programs  Division,  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Subjects 

27  CFE  Part  4 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers. 
Wine. 


27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Liquors.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Trade  practices. 

27  CFE  Part  7 

Advertising.  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports.  Labeling. 

27  CFR  Part  13 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Appeals,  Applications, 
Certificates  of  label  approval. 
Certificates  of  exemption  from  label 
approval.  Denials,  Distinctive  liquor 
bottle  approvals.  Informal  conferences. 
Labeling,  Revocations. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals.  Customs  duties  and 
inspection.  Electronic  fund  transfers. 
Excise  taxes.  Exports,  Casohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers.  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Research, 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  Wine. 

Authority:  This  notice  is  issued  under  the 
authority  of  26  U.S.C  7805  and  27  U.S.C. 
205. 

Approved:  January  5,  1996. 
John  W.  Magaw, 
Director. 
IFR  Doc.  96-575  Filed  1-19-96;  8:45  am) 

MLUNQ  COOC  4*10-31-U 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  103 

Appropriateness  of  Requested  Single 
Location  Bargaining  Units  in 
Representation  Cases 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  extension  of  time  for 
filing  comments  to  proposed 
rulemaking. 

SUMMARY:  The  National  Labor  Relations 
Board  gives  notice  that  it  is  extending 
the  time  for  filing  comments  on  the 
proposed  rulemaking  on  the 
appropriateness  of  requested  single 
location  bargaining  units  in 
representation  cases. 


DATES:  The  comment  period  which 
presently  ends  at  the  close  of  business 
on  January  22,  1996,  is  extended  to  the 
close  of  business  on  February  8.  1996. 
ADDRESSES:  Comments  on  the  proposed 
rulemaking  should  be  sent  to:  Office  of 
the  Executive  Secretary ,  1099  14th 
Street  NW.,  Room  llfiOO.  Washington, 
DC  20570. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Toner,  Executive  Secretary, 
Telephone:  (202)  273-1940. 
SUPPLEMENTARY  INFORMATION:  The 
Board's  notice  of  proposed  rulemaking 
on  the  appropriateness  of  requested 
single  location  bargaining  units  in 
representation  cases  was  published  in 
the  Federal  Register  on  September  28, 
1995  (60  FR  50146).  The  notice 
provided  that  all  responses  to  the  notice 
of  proposed  rulemaking  must  be 
received  on  or  before  November  27. 
1995.  On  November  20, 1995  the  Board 
extended  the  time  to  January  22,  1996. 
In  view  of  the  recent  shutdown  of 
operations  due  to  lack  of  appropriated 
funds,  the  Board  has  decided  to  extend 
the  period  for  filing  responses  to  the 
notice  of  proposed  rulemaking  until  the 
close  of  business  on  Thursday.  February 
8. 1996. 

Dated.  Washington,  DC,  January  17, 1996. 

By  direction  of  the  Board. 
John  J.  Toner, 
Executive  Secretary. 
[FR  Doc.  96-741  Filed  1-19-96;  8:45  am] 

BILUNO  COOC  7S46-01-M 


DEP*f''^MEN^  O*^  "^HE  ;NTER!OR 


•Q  Reclamation 


Office  c  S. -^i^*  Ml 
and  EnforcefTient 

30  CFR  Part  914 


[SPATS  No.  IN-132-FOR;  A.TnenomefV.  No. 
95-10] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  the 
recodification  of  the  Indiana  Surface 
Coal  Mining  and  Reclamation  Act.  The 
proposed  amendment  represents  the 
Indiana  Legislative  Services  Agency's 
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effort  to  streamline  and  simplify  Indiana 
natural  resources  law  by  placing  all 
such  provisions  in  Title  14,  including 
those  pertaining  to  surface  coal  mining. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t.,  February 
21,  1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  February  13,  1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  e.s.t.,  on  February  6,  1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
Roger  W.  Calhoun.  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204-1521. 
Telephone:  (317)  226-6700). 
Indiana  Department  of  Natural 
Resources.  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204,  Telephone;  (317)  232- 
1547. 

FOR  FURTHER  .NPORMATiON  CONTACT: 
Mr.  Roger  W.  Calhoun.  Director, 
Indianapolis  Field  Office,  Telephone: 

(317) 22B-P7nn. 

SUPPLtMtN -*£.>■    KFCRMi'iON: 

I.  Background  on  tru   iini.arid  I'ro^rain 

On  July  29,  1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  General  background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditfons  of  approval  can  be  found  in 
the  July  26,  1982,  Federal  Register  (47 
FR  32071).  Subsequent  actions 
concerning  the  Indiana  program  can  be 
found  at  30  CFR  914.10.  914.15,  and 
914.16. 

II.  Description  of  thr  P-op  ,spd 
Amendment 

By  letter  dated  September  11, 1995 
(Administrative  Record  No.  IND-1508), 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 


SMCRA.  Indiana  submitted  the 
proposed  amendment  at  its  own 
initiative.  The  proposed  amendment 
concerns  the  recodification  of  the 
Indiana  Surface  Coal  Mining  and 
Reclamation  Act  (ISCMRA),  Title  13  of 
the  Indiana  Code  (IC)  13—4.1,  as  enacted 
by  the  Indiana  General  Assembly  under 
1995  House  Enrolled  Act  1047  (HEA 
1047).  HEA  1047  was  signed  into  law  by 
Governor  Evan  Bayh  on  May  10,  1995. 
HEA  repealed  IC  13-4.1  and  recodified 
its  substantive  provisions  at  Title  14  of 
the  Indiana  Code  (IC)  14-34.  Editorial 
changes,  including  minor  structural  and 
grammatical  changes,  were  made 
throughout  the  recodified  statutes. 
Indiana,  also,  submitted  IC  14-8  which 
contains  several  definitional  sections 
including  some  previously  contained  in 
IC  13-4.1,  and  savings  provisions  which 
state  that  HEA  1047  is  not  intended  to 
enact  a  substantive  changn  to  pre- 
existing law,  nor  affect  any  rules 
promulgated,  or  rights  or  liabilities 
accrued,  under  the  authority  of  prior 
law.  There  were  not  substantive 
revisions  proposed  by  Indiana. 

Listed  below  are  the  existing  IC  13- 
4.1  section  numbers  with  the  new 
corresponding  IC  14-8  and/or  IC  14-34 
section  numbers. 


IC  13-4.1 

IC  14-8/IC  14-34 

13-4.1-1-2  

14-34-1-3 

13-4.1-1-3(1)  

14-8-2-11,  14-34- 

10-1 

13-4.1-1-3(2)  

14-8-2-48 

13-4.1-1-3(3)  

14-8-2-71 

13-4.1-1-3(3.5)  

14-8-2-122,  14-34- 

10-2 

13-^.1-1-3(4)  

14-8-2-130,  14-34- 

15-6(a) 

13-4.1-1-3(5) 

14-8-2-190(3),  14- 

34-^-8,  14-34-8- 
4 
14-8-2-199 

13-4.1-1-3(6) 

13^.1-1-3(7) 

14-8-2-200 

13-4.1-1-3(8)  

14-&-2-201 

13-4.1-1-3(9)  

14-8-2-202(9) 

13-4.1-1-3(10)  

14-8-2-213 

13-4.1-1-3(10.5)  

14-8-2-269,  14-34- 

18-2 

13-^.1-1-3(11)  

14-8-2-272 

13-h4.1-1-3(12)  

14-8-2-273 

13-^.1-1-3(13)  

14-8-2-291.  14-34- 

15-7(a) 

13-4.1-1-4  

14-34-1 -2 

13-4.1-1-5  

1 4-34-1 _4 

13-^.1-1-6  

14-34-1-1(2) 

13-4.1-1-7  

14-34-1-1(1) 

13_4.1_1_8  

14-34-1-5 

13-4. 1-2-1  (a) 

14-34-2-1 

13-4.1 -2-1  (b)-<e)  .... 

14-34-2-2 

13-4.1-2-2(a)  

14-34-2-3 

13-4.1-2-2(b)  

14-34-2-4 

13-4.1-2-2(0)  

14-34-2-5 

13-4.1-2-2.5  

14-34-2-3(7) 

13-4.1-2-3  

14-34-2-6 

13^.1-2-4  

14-34^2-7 

13_4.1_3_1    

14-34-3-1 

13-^.1-3-2(a)  „.... 

14-34-3-2 

IC  13-4.1 

IC  14-8/lC  14-34 

13-4.1-3-2(b)  

14-34-13-1 

13-4.1-3-2(C)  

14-34-13-2 

13-4.1-3-2(d)  

14-34-13-3 

13-4.1-3-2<e)  

14_34_14-2 

13_4.1-3-2(f)  

14-34-14-4 

13-4.1-3-2(9)  

13-4.1-3-3(3)  

14-34-14-5 
14-34-3-3 

13-4.1-3-3(b)  

14-34-3^ 

13-4.1-3-3(0)  

13-4.1-3-3(d) 

14-34-3-5 
14-34-3-6  and  7 

13^.1-3-3(6) 

13-4.1-3-3(0  

14-34-3-8 
14-34-3-9 

13_4.1_3_3.1   

14-34-3-10 

13-4.1-3-3.5  

f4-34-3_11 

13_4. 1-3-4  

14-34-3-12 

13-4.1-3-5  „ 

13-4.1-3-6  

14-34-3-13 
14-34-3-14 

13-4.1-4-1  (a) 

14-34-4-1 

13-4.1 -4-1  (b)  

13-4.1-4-1  (C)  

14-34-4-2(3) 
14-34-4-2(b) 
14-34-4-3 

13-4.1 -4-1  (d)  

13-4.1-4-2(3)  

14-34-4-4 

13-4.1-4-2(b)  

14-34-4-5 

13_4.1-4-2(c)  

14-34_4_6 

13-4.1_4-3(a)  

14-34_4-7(a) 

13-4.1-4-3(b)  

14-34-4-7(b) 

13-4.1-4-3(0)  

14-34-4-8 

13^.1-4-3((l)  

14-34-4-9    • 

13-4.1-4-3.1 

14-34-4-10 

13-4.1-4-4  ....„ 

l3_4.1-4-5(a)  

14-34-4-11 
14-34-4-12 

13_4.1_4_5(b)  

14-34-4-13(3) 
1 4-34-4-1 3(b) 

13_4.1_4-5(C)  

13_4.1_4_5(<j) 

14-34-4-13(0) 
14-34-4-14 

13^.1-4-5.1   

13-4.1_4-5.2  

14-34-4-15 

13-4.1-4-5.3  

14-34-4-16 

13-4.1-4-6  

14-34-4-17 

13-4. 1-4-7  

14-34-4-18 

13-4.1-5-1    

14-34-5-1 

13-4.1-5-2  

14-34-6-2 

13-4.1-5-3  

14-34-5-3 

13^.1-5-4  

14-34-5-4 

13-4.1-5-5  

14-34-5-5 

13-4.1-5-5.1   

14-34-5-6 

13_4.1_&_52  

14-34-5-7 

13-4.1-5-5.3  

14-34-5-8 

13-4.1-5-6  

13-^.1-5-7  

13-4.1-5-8  

13-4.1-6-1   

14-34-5-9 
14-34-5-10 
14-34-5-11 
14-34-6-1 

13-4.1-6-2  

14-34-6-2 

13-4.1-6-3  

14-34-6-3 

13-4.1-6-4  

14-34-6-4 

13-4.1-6-5  

14-34-6-5 

13-4.1-6-6  ....- 

13-4.1-6-7  (a) 

14-34-6-6 
14-34-6-7 

1 3^.1 -6-7  (b) 

14-34-6-8 

13-4.1-6-7(0)  

14-34-6-9 

13-4.1-6-7(d) 

14-34-6-10 

13-4.1-6-7(6) 

14-34-6-11 

13_4.1-6-7(f)  

14-34-6-12 

13-4.1-6-7(9)  

13_4.1_6-7(h)  .....' 

14-34-6-13 
14-34-6-14 

13^. 1-6-8  

14-34-6-15 

13-4.1-6-9(3)  

14-34-6-16(3) 

13-4.1-6-9(b) 

14-34-6-1 6(b) 

13-4.1-6-9(0)  

14-34-6-16(0) 

l3_4.1-6-9(d) 

14-34-6-1 6(d) 

13_4.1_6_9(e)  

14-34-6-16(6) 

13_4.1_6-9(f)  

14-34-6-16(0 

13-4.1-6.3-1   

14-8-2-9 

13-4.1-6.3-2  

14-34-7-4(3) 

13-4.1-6.3-3  

14-34-7^(b) 
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IC  13-4.1 


13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
ia-4. 
13-4 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-^. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
1»-4. 

13-4. 

13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-^. 
13-4. 
13-^. 
13-4. 
13-^. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
1^-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 
13-4. 


-6.3-4  

-6.3-5  

-«.3-6  

-6.3-7  

-6.3-8  ..._ 

-6.3-9  „ 

-6.3.10  

-6.3-11  

-6.3-12  

-6.3-13  

-6.5-1  ...„ 

-€.5-2  

-6.5-3 

-6.5-4(a) 

-6.5-4(b) 

-6.5-4(c)  

-6.5-4<d)  

-6.5-^(e) 

-«.5-4(()  

-6.5-4(g)(1)  ... 
-6.5^(g)(2)  ... 

-6.5-5  

-6.5-6  

-6.5-7  „... 

-6.5-«  ...„ 

-6.5-9  

-6.5-10  

-6.5-11  

-7-1   

-7-2  

-7-3  

-7-4  

-7-6  

-7-6  

-8-1(1)  

-8-1(2) 

(3) 

-1(3)(AHC) 


-8-1(3)(i)  . 
-8-1(3)(ii) 
-8-1(4)  .... 
-8-1(5)  .... 
-8-1(6)  .... 
-8-1(7)  .... 
-8-1(8)  .... 
-8-1(9)  .... 
-8-1(10)  .. 
-8-1(11)  .. 
-8-1(12)  .. 
-8-1(13)  .. 
-8-1(14)  .. 
-8-1(15)  .. 
-8-1(16)  .. 
-8-1(17)  .. 
-8-1(18)  .. 
-8-1(19)  .. 
-8-1(20)  .. 
-*-1(2l)  .. 
-8-1(22)  .. 
-8-1(23)  .. 
-8-1(24)  .. 
-8-1(25)  .. 
-8-1(26)  .. 
-8-2(a)  .... 
-8-2(b)  .... 

-8-3 

-8-4 

-9-1   

-9-2  

-9-2.5(a) 
-9-2.5(b) 
-9-2.5(c) 


IC  14-8/IC  14-34 


14-34-7-4(c) 

14-34-7-1 

14-34_7_2 

14-34-7-3 

14-34-7-4(d) 

14-34-7-6 

14-34-7-6 

14-34-7-7 

14-34-7-8 

14-34-7-9 

14-34-e-2 

14-34-8-1 

14-34-8-3 

14-34-8-4(c) 

14_34_e_4«D 

14-34-8-4(6) 

14-34-8-4(1) 

14-34-8-4(g) 

14-34-8^(h) 

14-34-8-4(b) 

14.-34_e^(a) 

14-34-P  5 

14-34-6-6 

14-34-8-7 

14-34  6  8 

14-34-8-9 

14-34-8-10 

14-34-8-11 

14-34-9-1 

14-34-9-2 

14-34-9-3 

14-34-9-4 

14-34-9-5 

14-34-9-6 

14-34-10-2(b)(2) 

14-34-l0-2(b)(3) 

1 4-34-1 0-2(b)(4)- 

(b)(6) 
14-34-10- 

2(b)(5)(AHC) 
1 4-34-1  (>-2(b)(6)(A) 
1 4-34-1 0-2(b)(6)(B) 
1 4-34-1 0-2(b)(7) 
14-34-10-2(b)(8) 
1 4-34-1 0_2(b)(9) 
1 4-34-1 0-2(b)(  10) 
1 4-34-1 0-2(b)(11) 
14-34-10-2(b)(12) 
1 4-34-1 0-2(b)(  13) 
14_34_10_2(b)(14) 
1 4-34-1 0-2(b)(1 5) 
1 4-34-1 0-2(b)(1 6) 
14_34-I0_2(b)(l7) 
14_34_10_2(b)(18) 
14-34-10-2(b)(19) 
1 4-34-1 0-2(b)(20) 
1 4-34-1 0-2(b)(21) 
1 4-34-1 0-2(b)(22) 
1 4-34-1 0-2(b)(23) 
1 4-34-1 0-2(b)(24) 
1 4-34-1 0-2(b)(25) 
14-34-1 0-2(b)(26) 
14-34-1 0-2(b)(27) 
1 4-34-1 0-2(b)(28) 
1 4-34-1 0-2(b)(29) 
1 4-34-1 0-3(b) 
14-34-10-3(8) 
14-34-10-4 
14_34_10^ 

14-34-11-1 
14-34-11-2 
14-34-11 -3(b) 
14-34-11 -3(a) 
14-34-1 1-3<a) 


IC  13-4.1 

IC  14-8/IC  14-34 

13-4.1- 

-9-2.5(d)  

14-34-11-3(0 

13-4.1- 

-9-3  

14-34-11-4 

13-4.1- 

-10-1  : 

14-34-12-1 

13-4.1- 

-10-2  

14-34-12-2 

13-4.1- 

-10-3  

14-34-12-3 

13-4.1- 

-11-1  

14-34-15-1 

13-4.1- 

-11-1.5  

14-34-15-2 

13-4.1- 

-11-2  

14-34-15-3 

13-4.1- 

-11-3  

14-34-15-4 

13-4.1- 

-11-4  

14-34-1 5-5 

13-4.1- 

-11-6<a) 

14-34-15-6(b) 

13-4.1- 

-11-6{b) 

1 4-34-1 5-6(c) 

13-4.1- 

-11-6(c)  

1 4-34-1 5-6(d) 

13-4.1- 

-11-6(d) 

14-34-15-6(6) 

13-4.1- 

-11-6  

14-34-15-7(bHi) 
1 4-34-1 5-8(a) 

13-4.1- 

-li-7(a) 

13-4.1- 

-ll-7(b) 

14-34-15-«{b) 

13-4.1- 

-11-8  

14-34-15-9 

13-4.1- 

-11-9  

14-34-15-10 

13-4.1- 

-11-10  

14-34-15-11 

13-4.1- 

-11-1 1(a) 

14-34-1 5-1 2(a) 

13-4.1- 

-11-1 1(b) 

14-34-15-12(b) 

13-4.1- 

-11 -11(c) 

14-34-15-12(0 

13-4.1- 

-11-1 1(d) 

14-34-1 5-1 2(d) 

13-4.1- 

-11-11(6)  

14-34-15-12(6) 

13-4.1- 

-11-1 1(f) 

14-34-15-12(0 

13-4.1- 

-11-1 1(g) 

14-34-15-13 

13-4.1- 

-11-1 1(h) 

14-34-15-14 

13-4.1- 

-ii-ii(i) 

14-34-15-15 

13-4.1- 

-11-12  

14_34_15_16 

13-4.1- 

-12-1  (a) 

14-34-16-1(8) 

13-4.1- 

-12-1(b)  

14-34-1 6-1  (b),  14- 
34-1  &-2 

13-4.1- 

-12-1  (c)  

14-34-16-3 

13-4.1- 

-12-1  (d)  

14-34-16-4 

13-4.1- 

-12-1  (e)  

14-34-16-5 

13-4.1- 

-12-2  

14-34-16-6 

13-4.1- 

-12-3  

14-34-16-7 

13-4.1- 

-12-4  

14-34-16-8 

13-4.1- 

-12-6  

14-34-16-9 

13-4.1- 

-13-1   

14-34-17-1 

13-4.1- 

-13-2  

14-34-17-2 

13-4.1- 

-13-3  

14-34-17-3 

13-4.1- 

-14-1   

14-34-18-3 

13-4.1- 

-14-2  

14-34-18-4 

13-4.1- 

-14-3  

14-34-18-5 

13-4.1- 

-14-4  

14-34-18-6 

13-4.1- 

-14-6  

14-34-18-1 

13-4.1- 

-15-1   

14-34-19-1 

13-4.1- 

-15-2  

14-34-19-2 

13-4.1- 

-15-3  

14-34-19-3 

13-4.1- 

-15-4  

14-34-19-4 

13-4.1- 

-15-5  

14-34-19-5 

13-4.1- 

-15-«  

14-34-19-6 

13-4.1- 

-15-7  

14-34-19-7 

13-4.1- 

-15-8  

14-34-19-8 

13-4.1- 

-15-9  

14-34-19-9 

13-4.1- 

-15-10  

14-34-19-10 

13-4.1- 

-15-11   

14-34-19-11 

13-4.1- 

-15-12(a) 

14-34-1 9-1 2{a)-{b) 

13-4.1- 

-15-12(b) 

14-34-19-12(0 

13-4.1- 

-15-12(c)  

14-34-19-12(d) 

13-4.1- 

-15-13  

14-34-19-13 

13-4.1- 

-15-14  

14-34-19-14 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisHes  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 


aaequate.  ii  win  oecome  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  afler  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  e.s.t.  on  February 
6. 1996.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
oflicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heajd  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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rV    Profpdural  neterminations 

Executive  Urder  12>^^^h 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  program?  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  vJnuer 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendment.s 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcv  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existiOK  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
IT: pat  t,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Sublet  ts  m  *0  (  FR  Part  914 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

DatRd:  lanuary  12, 1996. 
Brent  Wahlquist, 

Regional  Director.  Mid-Continent  Begional 
Coordinating  Center. 
|FR  Doc.  96-646  Filed  1-19-96;  8:45  am] 
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30  CFR  Part  914 

[SPAT  No.  IN-133-fQR.  AmenamentNo. 

95-11] 

Indiana  Regulatory  Pfograr-- 

AGENO :  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  aimouncing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulaton,'  program  (hereinafter  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Indiana  Surface  Coal  Mining  and 
Reclamation  Act  (ISMCRA)  as  enacted 
bv  the  Indiana  General  Assembly  (1995) 
in  House  Enrolled  Act  1575  (HEA  1575). 
The  proposed  amendment  concerns 
unanticipated  events  or  conditions, 
lands  eligible  for  remining,  and  surface 
and  underground  tonnage  fees.  The 
amendment  is  intended  to  revise  the 
Indiana  program  to  be  consistent  with 
SMCRA  and  to  incorporate  State 
initiatives. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t.,  February 
21,  1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  February  13,  1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  e.s.t.,  on  February  6, 1996 
ADDRESSES:  Written  comments  and 
rt  I.,  -^^t^  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Roger  W.  (Dalhoun,  Director, 
Indianapolis  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 


written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
Roger  W.  (Dalhoun,  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis.'Indiana  46204. 
Telephone:  (317)  226-6700. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204.  Telephone:  (317)  232- 
1547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6700. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26,  1982,  Federal  Register  (47 
FR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15.  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  11, 1995 
(Administrative  Record  No.  IND-109), 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  at  its  own 
initiative.  HEA  1575  amends  ISMCRA 
by  adding  new  sections  and  revising 
existing  sections  to  recodified  Indiana 
Code  (IC)  14-8  and  14-34.  The 
proposed  amendment  concerns 
unanticipated  events  or  conditions, 
lands  eligible  for  remining,  and  surface 
and  underground  tonnage  fees.  The 
recodification  of  the  current  provisions 
of  ISMCRA  is  proposed  in  Indiana's 
Regulatory  Program  Amendment  No. 
95-10,  and  it  will  be  discussed  in  a 
separate  proposed  rule. 

lie  1 4-6-2- 144.5     Lands  Eligible  for 
Remining 

Indiana  proposed  to  add  the  following 
definition  for  lands  eligible  for  remining 
at  IC  14-^2-144.5 
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Lands  eligible  fur  reiniaing  .  for  puxpo»«i 
of  IC  14-34.  means  those  lands  that  are 
eligible  for  funding  under:  (1)  IC  14-34-19; 
or  (2)  Section  402^(4)  of  the  Federal  Surfece 
Mining  Control  and  Reclamation  Act  of  1977 
(30U.S.C.  1232(g)(4)). 

2.  IC  14S-2-285.5     Unanticipated 
Event  or  Condition 

Indiana  proposes  to  add  the  following 
definition  for  unanticipated  event  or 
condition  at  IC  14-«-2-285.5. 

"Unanticipated  event  or  condition",  for 
purposes  of  IC  14-34—4.  means  an  event  or 
condition  that.  (1)  is  encountered  in  a 
remining  opwration.  and  (2)  was  not 
contemplated  by  the  applicable  surface  coal 
mining  and  reclamation  permit. 

3.  IC  14-34-2-4 
Director 

Indiana  proposes  to  amend  recodified 
IC  14-34-2^  ipreviously  IC  13-4.1-2- 
2(b)|  by  adding  new  paragraph  (7)  to 
subsection  (a)  and  adding  new 
subsection  (b)  to  read  as  follows. 

(7)  Submit  to  the  federal  Office  of  Sur^ce 
Mining  a  formal  state  program  amendment, 
subject  to  subsection  (b). 

(b)  The  director  may  submit  a  formal 
amendment  to  the  state  program  for  the 
regulation  of  surface  coal  mining  and 
reclamation  to  the  federal  Office  of  Surface 
Mining  only  after  the  provisions  of  the 
amendment:  (1)  have  been  approved  by  the 
governor,  or  (2)  have  become  law. 

4.  IC  1 4-34-4-8.5     Permit  Finding 

Indiana  proposes  to  add  the  following 
new  section  at  IC  14-34  4  8.5. 

The:  (1)  finding  required  by  section  7(a)(6) 
of  this  chapter;  and  (2)  prohibition  on  the 
issuance  of  a  fjermit  in  section  8  of  this 
chapter:  do  not  apply  to  a  violation  resulting 
from  an  unanticipated  event  or  condition  at 
a  surfece  coal  mining  operation  on  lands 
eligible  for  remining  under  a  permit  held  by 
the  applicant. 

5.  /CI  4-34-4- 1 0. 5     Permit  Application 
Requirement 

Indiana  proposes  to  add  the  following 
new  section  at  IC  14-34-4-10.5. 

(a)  A  person  who  submits  an  application 
for  a  permit  or  for  the  revision  or  renewal  of 
a  permit  under  this  article  shall,  to  the  extent 
not  otherwise  addressed  in  the  permit 
application,  make  a  good  faith  effort  to 
identify  (wtential  problems  that  may  result  in 
an  unanticipated  event  or  condition. 

(b)  An  event  or  condition  that  arises 
despite  substantial  adherence  to  the 
applicable  operation  and  reclamation  plan 
may  be  considered  unanticipated  if  it  was  not 
identified  in  the  application  for  the 
governing  permit. 

6.  IC  14-34-10-2(bl(23)    Revegetation 
Requirement 

Indiana  proposes  to  amend  recodified 
IC  14-34-10-2(b)(23)  [previously  IC  13- 
4.1-8-1(20)1  by  adding  the  words  "as 


toiluws    after  tlie  phrase    Assume  the 
responsibility  for  successful 
revegetation,  as  required  by  subdivision 
(22)"  and  by  adding  two  subparagraphs 
(A)  and  (B).  Subparagraph  (A)  contains 
the  previous  provision  pertaining  to  a 
five-year  responsibility  period,  and 
Indiana  clarified  this  provision  by 
adding  an  introductory  phrase,  "On 
lands  not  eligible  for  remining." 
Subparagraph  (B)  contains  the  following 
new  provision  for  lands  eligible  for 
remining. 

(B)  On  lands  eligible  for  remining.  for  two 
(2)  full  years  after  the  last  year  of  augmented 
seeding,  fertilizing,  irrigation,  or  other  work 
in  order  to  ensure  compliance  with 
subdivision  (22). 

7.  IC  1 4-34- 1 3-1     Reclamation  Fee 
Requirement  for  Surface  Coal  Wning 
Operations 

Indiana  proposes  to  amend  recodified 
IC  14-34-13-1  Ipreviously  IC  13-4.1-3- 
2(b))  by  (1)  removing  the  language 
"Notwithstanding  any  other  fees  paid 
before  July  1, 1991.  until  July  1, 1995."; 

(2)  adding  the  word  "surface"  before  the 
word  "coal"  in  the  first  sentence;  and 

(3)  by  changing  the  reclamation  fee  from 
five  and  one-half  cents  ($0,055)  to  three 
cents  ($0.03)  per  ton  of  coal  produced. 

8.  IC  1 4-34-13-2  Reclamation  Fee 
Requirement  for  Underground  Coal 
Mining  Operations 

Indiana  proposes  to  amend  recodified 
IC  14-34-13-2  Ipreviously  IC  13-4.1-3- 
2(c)  by  adding  new  subsection  (a)  and 
by  revising  the  existing  language  and 
designating  it  as  subseciion  (b). 

a.  The  following  new  provision  was 
added  at  subsection 

(a). 

Except  as  provided  in  subsection  (b),  ali 
operators  of  underground  coal  mining 
operations  subject  to  this  article  shall  pay  to 
the  department  for  deposit  in  the  natural 
resources  reclamation  division  fund 
established  by  IC  14-34-14-2  a  reclamation 
fee  of  two  cents  (S0.02)  per  ton  of  coal 
produced. 

b.  At  subsection  (b),  the  language 
"Until  July  1, 1995."  is  removed  from 
the  beginning  of  the  first  sentence,  and 
the  word  "that:"  is  added  after  the  word 
"operations."  At  subsec-tion  (b)(1).  the 
word  "with"  is  removed  and  replaced 
with  the  word  "have."  At  subsection 
(b)(2),  the  word  "who"  is  removed. 

9.  IC  1 4-34-1 9-2    Abandoned  Mines 

Indiana  proposes  to  amend  recodified 
IC  14-34-19-2  Ipreviously  IC  13^.1- 
15-21  by  designating  the  existing 
language  as  subsection  (a)  and  by 
adding  new  subsection  (b).  New 
subsection  (b)  reads  as  follows: 


Surface  coal  mining  operation  on  lands 
eligible  for  remining  do  not  affect  the 
eligibility  of  the  lands  for  reclamation  and 
restoration  under  this  chapter  after  the 
release  of  the  bond  or  deposit  for  the 
operation  under  IC  14-34-6. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  BY  4:00  p.m.,  e.s.t..  on 
[February  6,  1996).  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
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to  meet  the  OSM  representa'ivp':  tn 
discuss  the  proposed  amei;  'Tinnt  nia\ 
request  a  meeting  by  contac  una  the 
person  li'Jtpd  \)nder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notice  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedura]  Delprminations 

Executive  uraer  iJdbb 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  re%'iews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
.  decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  .whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  pi\^am 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Fjivironmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  u]x>n  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining,  Undergroimd  mining. 

Dated:  January  9, 1996. 
Brent  Wahlquist, 

Begional  Director.  Mid-Continent  Regional 

Coordinating  Center. 

(FR  Doc  96-^47  Filed  1-19-96;  8:45  am] 

aiLUNG  COOC  431l>-0»-M 


30  CFR  Part  914 

[SPAT  No.  iN-134  -F0»    «.'->»'-!jmentNo. 
95-12] 

Indiana  Regulatory  P.rogram 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Indiana  Surface  Coal  Mining  and 
Reclamation  Act  (ISMCRA)  as  enacted 
by  the  Indiana  General  Assembly  (1995) 
in  Senate  Enrolled  Act  125  (SEA  125). 
The  proposed  amendment  concerns  the 
submittal  of  affected  area  status  reports 
and  performance  bonding.  The 
amendment  is  intended  to  revise  the 
Indiana  program  to  be  consistent  with 
SMCRA  and  to  incorporate  State 
initiatives. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  e.s.t.,  February 
21,  1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  February  13,  1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m..  e.s.t.,  on  February  6, 1996. 

—  t  r'-r—'-\<   \ 


ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  at  the  address 
listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  hsting  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  firee  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Roger  W.  Calhoim,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  Room  301, 
Indianapolis,  Indiana  46204, 
Telephone:  (317)  226-6700. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6700. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26,  1982,  Federal  Register  (47 
FR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  11.  1995 
(Administrative  Record  No.  IND-1510). 
Indiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  at  its  own 
initiative.  SEA  125  amends  ISMCRA  by 
adding  new  sections  and  revising 
existing  sections,  concerning  affected 
area  status  reports  and  performance 
bonding,  to  recodified  Indiana  Code  (IC) 
14-8  and  14-34.  The  recodification  of 
the  current  provisions  of  ISMCRA  is 
proposed  in  Indiana's  Regulatory 
Program  Amendment  No.  95-10,  and  it 
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will  be  discussed  in  a  separate  proposed 
rule. 

A.  Indiana  Proposes  to  Add  the 
Following  Four  Definitions  at 
Recodified  IC  14-«  Ipreviously  IC  IS- 
4.1-1-3) 


1.  IC  14-8-2-42.5 
Collateral 


Definition  of 


■■Ck)llateral".  for  purposes  of  IC  14-34-7, 
has  the  meaning  set  forth  in  IC  14-34-7-0.5. 

2.  IC  14-8-2-49.5     Definition  of 
Comparative  Balance  Sheet 

"Comparative  balance  sheet",  for  purposes 
of  IC  14-34-7.  has  the  meaning  set  forth  in 
IC  14-34-7-0.6 

3.  IC  14-8-2-49.6    Definition  of 
Comparative  Income  Statement 

"Comparative  income  statement",  for 
purpcwe?  of  \C  14-34-7.  ha«  the  meaning  set 
forth  in  IC  14-34-7-0.7.  . 

4.  IC  14-8-2-274.5     Definition  of 
Surface  Mining  Control  and 
Reclamation  Act 

"Surface  Mining  Control  and  Reclamation 
Act",  for  purposes  of  IC  14-34-7.  has  the 
meaning  set  forth  in  IC  14-34-7-2  5 

B.  IC  1 4-^4-5-10    Affected  Area  Status 
Reports 

Indiana  proposes  to  amend  recodified 
IC  14-34-5-10  (previously  IC  13-4.1-5- 
7]  to  read  as  follows. 

A  permittee  must  submit  to  the  departm*»nt 
an  annual  report  that  reflects  the  status  of  the 
permittee's  mining  and  reclamation  atTivities 
for  each  permit.  The  form,  content,  and  date 
of  filing  of  the  report  required  by  this  section 
shall  be  prescribed  by  nil«>  adopted  under  IC 
4-22-2. 

C.  Indiana  l-Toposes  to  Add  the 
FoUpning  New  Sections  Pertaining  to 
General  Hequirements  of  Performance 
Bonding  at  Recvdifwd  IC  14-34-b 
(Previously  IC  t3-^..i-6l 

1.  IC  14-34-6-14.3 

The  director  fnay  relea  ;e  ihn  bo-id,  leposit. 
o»'  letter  r>f.crer;it  co\pri.-,4  an  arwo  'hi:\  his 
uot  been  disturbed  by  surface  coai  mining 
activities.  A  '■•^lease  under  thi.s  -•' —     -    ■ 
not  nbiert '"  'he  publif.  noti(> 


14 


forth  Ti  section?  ■  tri;;> :-, 


2  IC  14-34-6-14.6 

(ai  This  section  applies  when  an  applicant 
or  permittee  submits  a  tx»nd.  deposit,  or  letter 
of  credit  cuvenng  an  an:a  that:  '.  1 )  '-.as  iicim 
di^  -'S; 

a.  i  iisit. 

or  letter  of  cri:Kiii  iireviousiy  subniined  Oy 
another  perraitte**. 

(b)  Except  as  provided  in  subsection  (c).  in 
a  situation  described  in  .subscctioii  (a):  (1) 
Th'j  *w)i>d  4t"n«>sit,  "1    '?>St  .»f  creHi' 
previously  suOmitteo  -ttiall  be  released  wtien 
the  director  accepts  the  bund  deposit  or  letter 


of  credit  submitted  by  the  applicant  or 
permittee;  and  (2)  the  bond,  deposit,  or  letter 
of  credit  submitted  by  the  applicant  or 
permittee:  (A)  is  subject  to  the  standards  set 
forth  in  sections  7  through  14  of  this  chapter, 
and  (B)  may  not  be  released  under  section 
14.3  of  this  chapter. 

(c)  If  two  (2)  or  more  persons  who  are 
applicants  or  permittees  each  file  a  bond, 
deposit,  or  letter  of  credit  covering  the  same 
area,  the  persons  may  enter  into  a  written 
agreement  that  allocates  responsibility  among 
the  persons  for  the  reclamation  of  the  area. 

If  the  agreement  is  approved  by  the 
director,  the  agreemeit  governs  the 
respective  responsibilities  of  the  persons  for 
the  reclamation  of  the  area. 

D.  Indiana  Proposes  To  Add  the 
Following  Definition  Sections  Pertaining 
to  Self-Bonding  at  Recodified  IC  14-34- 
7  IPreviously  IC  13-4.1-6.3] 


1.  IC  14-34-7-0.5 
Culluteral 


Definition  of 


As  used  in  this  chapter,  "collateral"  means 
the  actual  or  constructive  deposit,  as 
appropriate,  with  the  director  of  one  (1)  or 
more  of  the  following  types  of  property  in 
support  of  a  self-tx)nd: 

(1)  A  perfected,  first-lien  security  interest 
in  fevor  of  the  department  of  natural 
resources  in  real  pn)f)erty  located  in  Indiana 
that  meets  the  requirements  of  this  chapter. 

(2)  Securities  baclied  by  the  full  faith  and 
credit  of  the  United  States  government,  or 
state  government  securities,  that  are;  (A) 
acceptable  to;  (B)  endorsed  to  the  order  of; 
and  (c:)  placed  in  the  possession  of;  the 
'iirettor. 

(3)  Personal  property  that  is  !oratf>d  in 
Indiana  and  owned  by  the  applicant,  the 
market  value  of  which  is  more  than  oae 
million  dollars  (Si.lXK),f)00)  per  pri'perty 
unit. 

2.  IC  14-34-7->1.6     Definition  of 
Comparative  Ualan(.e  Sheet 

As  used  in  this  chapter,  "comparative 
bdlance  .shee*."  i..i-.in!>  item  accounts  f...in  d 
niiinbfirof  fhv  (i;).'.-;itor's  ■'jci,t»sive  ye«ll^ 
b  Tanged  s.d'-  by  side  in  p. 

3.  IC  14-.34-/-0.7     IDefiiution  ol 
Comparative  fnrome  Statement 

A.s  . 

i;.- )me  <;iato'nent  •■■  .   oimrKir'. 

*  ■ir.ess^v,?year!\  \.y ,:.. nged  side  by 

side  in  a  singlf  s''ite"ici» 

4.  IC  14-34-  --:  -.     DePniticn  o» 
Surfaiie  Mining  '  .or.*:u\  and 
Reclamation  Act 

V'  isod  in  Miis  chapter.  "Surfacn  Mining 
Ootr-il  and  Rp'.  Innalion  Art"  mt\i  <stbe 
tedtral  Surface  Mining  Contrrjl  and 
R.  ,i  Aa  of  1977  i30  U.S.C.  1201 

E.  IC  1 4-34-7- 1     Def initio,!  of 
inihUitie^ 

Indiana  piujioses  to  aiiibnu  rbCo'  iii«c 
IC  14-34-7-1  [previously  IC  13-4.  i- 


6.3-5]  by  adding  the  following 
exclusion  statement  to  the  end  of  the 
definition. 

The  term  does  not  include  amounts  that 
are  required  to  be  recorded  for  financial 
accounting  purposes  under  Statement  of 
Financial  Accounting  Standards  number  106 
issued  by  the  Financial  Accounting 
Standards  Board  and  effective  Decemt>er 
1990, 

F.  Indiana  Proposes  To  Amend 
Recodified  IC  14-34-7-4  [Previously  IC 
13-4.1-6.3-2.  3,  4,  and  8j  by  Revising 
Existing  Subsections  as  Follows 

1.  IC  14-34-7-4a>)  (Was  IC  13-4.1-6.3- 
3]    Definition  of  Current  Liabilities 

(b)  As  used  in  this  section,  "current 
liabilities"  means:  (1)  obligations  that  are 
reasonably  expected  to  be  paid  or  liquidated 
within  one  (1)  year  or  within  the  normal 
operating  cycle  of  the  business;  plus  (2) 
dividends  payable  on  preferred  stock  within: 
(A)  one  (1)  quarter,  if  declared;  or  (B)  one  (1) 
year,  if  a  pattern  of  declaring  dividends  each 
quarter  is  apparent  from  past  business 
practice. 

2.  IC  14-34-7-4(d)  (Was  IC  13-4.1-6.3- 
8]     Conditions  For  Self-Bonding 

a.  At  subsection  (d),  the  language 
"Subject  to  subsection  (0"  was  added  at 
the  beginning  of  the  introductory 
sentence  and  the  language  "at  the  time 
the  self-bond  is  accepted"  was  added  at 
the  end  of  this  sentence. 

b.  New  paragraphs  (3)  through  (6) 
were  added  to  IC  14-34-7-4(d)  to  read 
as  follows: 

I3j  The  applicant  is  not  subject  to  any 
outstanding  cessation  order  issued  under  IC 
i:»-4.1-11-5  (bcfoi.  its  repeal),  IC  14-34-15- 
6,  o'  the  Siu^ace  Mining  Control  and 
Reclamation  .\ct 

f4i  The  appiifant  does  not  owe  any  civil 
penalties  under  IC  13-4.1-12  {t)eforc  its 
njpeal),  K;  14-34-16,  or  the  Surtace  Minins 
Cnnlml  and  Reclamalion  Art. 

1 5)  The  applicant  doe,-;  .not  owe  anv  f<H»s 
under  this  article.  IC  1?  4.1  (before  its 
repeal),  or  ti.e  Suruce  Mining  Control  and 
Kci  .ainatiuii  Act,  and  is  nut  delinquent  in  the 
p, .  .ii«iif  of  any  fees  or  civil  penalties. 

Ift)  The  dppli'.ant's  permit  has  never  been 
.  uQfler  this  Brticlc  or  IC  13  4  t 
I  -  -ppeal).  and  th»  applicanr  w:  not 

•  i.stert  on  the  .Applicant  Violator  Systef^ 
(-V.S). 

c.  IC  14-i4-y-4(dl(7).  Existing  IC  13- 
4.1-6.3-a(3)  was  redesignated  as  IC  14- 
r-4-7-4{d;;~)  and  the  ir.troductor> 
senttiitcu  was  lev  ised  by  changing  the 
work  "show"  to  "demonstrate,'"  by 
changing  the  v/ord  "mc.-^ts"  to 
"satisfie.s,"  and  by  adding  tlio  phrase  "at 
jyasl"  befurtj  ihe  word  "one."  The 
following  subparagiaphs  were  also 

-*>  vised. 

il.c  i'j'iiovvinj^  auijiiiu.idl  requiremei.. 
was  added  at  IC  14-34-7-4(d)(7)(A). 


I 
Federal  Register      Vol.  bl.  Nu.  14      Monday,  January  22,  1996  /  Proposed  Rules 


1553 


The  applicant  must  identify  the  rating 
service  used  by  the  applicant  and  provide 
any  additional  relevant  information 
concerning  how  the  serve  arrived  at  the 
specific  ratings. 

The  following  additional  requirement 
was  added  at  IC  14-34-7^(d)(7)(B). 

The  ratio  requirements  set  forth  in  this 
clause  must  be  met  for  the  year  immediately 
preceding  the  application,  and  must  be 
documented  for  the  four  (4)  years  preceding 
the  application.  An  explanation  shall  be 
included  for  any  year  in  which  the  ratios  of 
the  applicant  did  not  meet  the  requirements 
set  forth  in  this  clause.  The  failure  of  an 
applicant  to  meet  the  ratio  requirements  set 
forth  in  this  clause  for  any  of  the  four  (4) 
years  preceding  the  application  does  not 
necessarily  disqualify  an  applicant  for  self- 
bonding  under  this  chapter. 

The  following  additional  requirement 
was  added  at  IC  14-34-7^(d)(7)(C). 

The  ratio  requirements  set  forth  in  this 
clause  must  be  met  for  the  applicant's  fiscal 
year  immediately  preceding  the  application, 
and  must  be  documented  for  the  four  (4) 
years  preceding  the  application.  An 
explanation  shall  be  included  for  any  year  in 
which  the  rations  of  the  applicant  did  not 
meet  the  requirements  set  forth  in  this  clause. 
The  failure  of  an  applicant  to  meet  the  ration 
requirements  set  forth  in  this  clause  for  any 
of  the  four  (4)  years  preceding  the  application 
does  not  necessarily  disqualify  an  applicant 
for  self-bonding  under  this  chapter. 

d.  IC  14-34-7-4(d)(8).  Existing  IC  13- 
4.1-6.3-8(4)  was  redesignated  as  IC  14- 
34-7-4(d)(8).  New  subparagraphs  (C) 
and  (D)  were  added  and  existing 
subparagraph  (C)  was  redesignated  (E). 
New  subparagraphs  (C)  and  (D)  read  as 
follows. 

(C)  Comparative  financial  data  from  a  five 
(5)  year  period,  that  must  include  a 
comparative  income  statement  and  a 
comparative  balance  sheet. 

(D)  A  statement  listing:  (i)  every  lien  filed 
against  any  assets  of  the  applicant  in  any 
jurisdiction  in  the  United  States  for  an 
amount  that  is  more  than  two  percent  (2%) 
of  the  applicant's  net  worth;  (ii)  every  action 
pending  against  the  applicant;  (iii)  every 
judgment  rendered  against  the  applicant 
within  the  seven  (7)  years  preceding  the 
application  that  remains  unsatisfied  and  for 
an  amount  that  is  more  than  two  percent 
(2%)  of  the  applicant's  net  worth;  and  (iv) 
any  petitions  or  actions  in  bankruptcy  against 
the  applicant,  including  actions  for 
reorganization. 

3.  IC  14-34-7-4(e),  If),  and  (g). 
Additional  requirements  for  self- 
bonding  were  added  at  new  subsections 
(e).  (0,  and  (g). 

(e)  If  an  applicant  submits  financial 
information  to  demonstrate  that  the  applicant 
satisfies  the  criteria  set  forth  in  subsection 
(d)(7)(B)  or  (d)(7)(C),  the  two  (2)  ratios  set 
forth  in  subsection  (d)(7)(B)  or  (d)(7)(C)  shall 
be  calculated  with  the  proposed  self-bond 
amount  included  in  the  current  liabilities  or 


total  liabilities  for  the  year  of  the  application. 
The  operator  may  deduct  from  the  total 
liabilities  the  costs  currently  accrued  for 
reclamation  that  appear  on  the  balance  sheet 
current  in  the  year  of  the  application. 

(f)  Notwithstanding  subsection  (d)(7),  the 
director  may  not  accept  a  self-bond  from  an 
applicant  unless  the  financial  ratios  of  the 
applicant  are  at  least  as  favorable  as  those 
listed  for  the  medium  performers  in  the  Dun 
and  Bradstreet  listing  of  Industry  Norms  and 
Key  Business  Ratios. 

(jg)  Each  lien,  action,  and  petition  listed 
under  subsection  (d)(8)(E)  must  be  identified 
by  the  named  parties,  the  jurisdiction  in 
which  the  matter  was  filed,  the  case  number, 
and  the  final  disposition  or  the  current  status 
of  any  action  still  pending. 


/.  IC  14-34-7-7 
Conditions 


Indemnity  Agreement 


G.  IC  14-34-7-4.1 
Self -Bonds 


Replacement  of 


Indiana  proposes  to  add  thn  following 
new  requirements  for  replacement  of 
self-bonds  at  IC  14-34-7^.1 

(a)  Before  January  1. 1996,  all  self-bonds  in 
effect  on  July  1. 1995,  must  be  replaced  in 
one  (1)  of  the  following  ways:  (1)  The  self- 
bond  may  be  replaced  by  another  form  of 
bond  allowed  under  IC  13-4.1-6.  (2)  The 
self-bonded  fjermittee  may  reapply  for  self- 
bonding  under  this  chapter. 

(b)  If  the  application  of  a  permittee 
submitted  under  subsection  (a)(2)  is  not 
accepted,  the  permittee  must  replace  its  self- 
bond  with  another  form  of  bond  allowed 
under  IC  14-34-6. 

H.  IC  14-34-7-5    Corporate  Guarantee 

Indiana  proposes  to  amend  recodified 
IC  14-34-7-5  Ipreviously  IC  13-4.1- 
6.3-9]  as  follows. 

1.  New  subsection  (a)  is  added. 

(a)  A  written  guarantee  accepted  under  this 
section  is  referred  to  as  a  "corporate 
guarantee". 

2.  Existing  subsection  (a)  is 
redesignated  as  subsection  (b),  and  the 
language  "at  the  time  the  self-bond  is 
accepted"  is  added  after  the  word  "if." 
Also,  subsection  (b)(2)  is  revised  by 
changing  the  word  "meets"  to 
"satisfies,"  and  replacing  the  reference 
to  section  4(d)(4)  with  a  reference  to 
section  4(d)(8). 

3.  Existing  subsection  (b)  is 
redesignated  as  subsection  (c). 
Subsection  (c)(1)  is  revised  by  adding 
the  language  "complete  the  reclamation 
plan"  after  the  first  reference  to  "the 
guarantor  shall."  Subsection  (c)(3)  is 
revised  by  replacing  the  language  "The 
cancellation"  with  the  language  "A 
notice  of  cancellation  of  a  corporate 
guarantee."  Also  at  subsection  (c)(3)(A), 
Indiana  is  requiring  that  for  a 
replacement  bond  to  be  suitable,  it  must 
be  allowed  under  IC  13-4.1-6  (before  its 
repeal)  or  IC  14-34-6. 


Indiana  proposes  to  amend  recodified 
IC  14-34-7-7  [previously  IC  13-^.1- 
6.3-11]  as  follows. 

1.  The  introductory  sentence  is 
revised  by  removing  the  language 
"subject  to  the  following"  and  adding 
the  requirement  that  the  indemnity 
agreement  be  submitted  to  the  director. 
A  second  sentence  requiring  the 
indemnity  agreement  to  meet  the 
following  requirements  is  added. 

2.  A  new  subsection  IC  14-34-7-7(1) 
is  added  as  follows. 

(1)  The  indemnity  agreement  must  provide 
in  express  terms  that  the  ptersons  or  parties 
bound  by  the  agreement  are  liable  to  the 
director  for  all  costs  incurred  by  the  director: 
(A)  in  pursuing  forfeiture  of  any  self-bonds 
posted  by  the  permittee  for  whom  the 
indemnity  agreement  was  submitted;  and  (B) 
in  reclaiming  those  areas  at  which  the 
p)ermittee  for  whom  the  indemnity  agreement 
was  submitted  retains  excess  monetary 
liability  to  the  director  under  IC  14-34-6- 
16(c). 

3.  Existing  subsections  IC  14-34-7- 
7(1),  (2),  and  (3)  are  redesignated  IC  14- 
34-7-7(2),  (3),  and  (4),  respectively, 
with  only  minor  language  clianges  made 
to  clarify  the  existing  provisions. 

4.  Existing  subsection  IC  14-34-7- 
7(4)  is  redesignated  IC  14-34-7-7(5), 
and  the  language  "in  default"  is 
removed  and  replaced  v^th  the  language 
"as  to  which  a  bond  has  been  forfeited 
for  failure  to  reclaim." 

5.  A  new  subsection  IC  14-34-7-7(6) 
is  added  as  follows. 

(6)  All  tx)nds  and  guarantees  must  be 
indemnified  corporately  and  personally  by 
all  principals. 

/.  IC  1 4-34-7-7. 1     Use  of  Collateral  to 
Support  a  Self -Bond 

Indiana  proposes  to  add  the  following 
new  section  at  IC  14-34-7-7.1. 

(a)  If  an  application  for  self-t)onding  is 
rejected  tmsed  on  the  information  required  by 
section  4  of  this  chapter  or  limitations  set 
forth  in  section  4  of  this  chapter,  the 
applicant  may  offer  collateral  (as  defined  in 
section  0.5  of  this  chapter)  and  an  indemnity 
agreement  to  support  the  applicants  self- 
bond  application.  An  indemnity  agreement 
offered  under  this  subsection  is  subject  to  the 
requirements  of  section  7  of  this  chapter. 

(b)  The  following  information  must  be 
provided  atx)ut  collateral  offered  under 
subsection  (a)  to  support  a  self-bond:  (1)  The 
value  of  the  property.  The  property  must  be 
valued  at  the  difference  between  the  fair 
market  value  of  the  property  and  reasonable 
expenses  the  department  anticipates 
incurring  in  selling  the  property.  The  fair 
market  value  must  be  determined  by  an 
appraiser  proposed  by  the  applicant.  The 
director  may  reject  an  appraiser  proposed  by 
the  applicant.  An  appraisal  of  prop)erty  must 
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be  performed  expeditioiuiy  and  a  copy  of  the 
appraisal  must  faie  furnished  to  the  dijrector 
and  the  applicant.  The  applicant  must  pay 
the  coat  of  the  appraisal.  (2)  A  description  of 
the  property,  indicating  that  the  property  is 
ntisfKtory  for  deposit  under  this  section. 
and  a  statement  of:  (A)  all  liens, 
enctimbrances.  or  adverse  judgments 
impoaed  on  the  property;  and  (B)  any 
pending  litigation  relating  to  the  property. 

(c)  The  director  has  full  discretion  in 
accepting  collateral  offered  under  subsection 
(a)  to  support  a  self-bond. 

(d)  Real  property  offered  as  collateral 
under  subsection  (a)  may  not  include  lands 
that  are  in  the  process  of  being  mined  or 
reclaimed  or  lands  that  are  the  subject  of  an 
application  under  this  chapter.  The  op>erator 
may  offer  land  that  was  formerly  subject  to 

a  bond  if  the  bond  has  been  released. 

(e)  Securities  ofiered  as  collateral  under 
subsection  (a)  may  include  only  secxihties 
that  meet  the  definition  of  collateral  set  forth 
in  section  0.5  of  this  chapter. 

(f)  Personal  property  offered  as  collateral 
under  subsection  (a)  must  be  in  the 
possession  of  the  operator,  must  be 
unencumbered,  and  may  not  include  the 
following:  (1)  Property  that  is  already  being 
used  as  collateral.  (2)  Goods  that  the  operator 
sells  in  the  ordinary  course  of  business  (3) 
Fixtures.  (4)  Certificates  of  deposit  that  are 
not  federally  insured  or  that  are  issued  by  a 
depository  that  is  unacceptable  to  the 
director. 

(g)  Evidence  of  ownership  of  propwrty 
offered  as  collateral  under  subsection  (a) 
must  be  submitted  in  one{1)  of  the  following 
forms:  (iHf  the  property  offered  is  real 
property,  the  interest  of  the  applicant  must 
be  evidenced  by  a  title  certificate  or  similar 
evidence  of  title  and  encumbrance  prepared 
by  an  abstract  office  that  is:  (A)  authorized 
to  transact  business  in  Indiana;  and  (B) 
satisfactory  to  the  director  (2)  If  the  property 
offered  is  a  security,  the  operator's  interest 
must  be  evidenced  by  possession  of  the 
original  or  a  notarized  copy  of  the  certificate 
or  a  certified  statement  of  account  from  a 
brokerage  house.  (3)  If  the  property  offered  is 
persona!  property,  evidence  of  ownership 
must  be  submitted  in  a  form  that:  (A)  is 
satisfactory  to  the  director,  and  (B) 
affirmatively  establishes  unencumbered  title 
to  the  property  of  the  operator. 

(h)  An  applicant  that  offers  personal 
property  as  collateral  under  subsection  (a),  in 
addition  to  submitting  the  evidence  required 
by  subsection  (g),  must  satisfy  the  financial 
requirements  set  forth  in  section  4(d)(7)(B) 
and  4(d)(7)(C)  of  this  chapter. 

(i)  If  the  director  accepts  personal  property 
from  an  applicant  as  collateral  under 
subsection  (a),  the  director  shall  require  the 
following:  (1)  Quarterly  and  annual 
maintenance  reports  prepared  by  the 
applicant.  (2)  A  perfected,  first  lien  security 
interest  in  the  property  in  favor  of  the 
department  of  natural  resources.  The  security 
interest  must  be  perfiected  through:  (A)  the 
filing  of  a  financing  statement:  or  (B) 
surrender  of  possession  of  the  collateral  to 
the  department  under  subsection  (k). 

(j)  If  the  director  accepts  personal  property 
from  an  applicant  as  collateral  under 
subsection  (a),  the  director  may  require 


quarterly  or  annual  inspections  of  the 
personal  property  by  a  qualified 
representative  of  the  department. 

(k)  If  the  director  accepts  personal  property 
form  an  applicant  as  collateral  under 
subsection  (a),  the  director  shall,  as 
applicable,  require:  (1)  possession  by  the 
department  of  the  personal  property;  or  (2)  a 
mortgage  or  secimty  agreement  executed  by 
the  applicant  in  favor  of  the  dep)artment. 

(I)  The  property  interest  conveyed  under 
subsection  (k)  vests  in  the  department  to 
secure  the  right  and  power  to  sell  or 
otherwise  dispose  of  the  property  by  public 
or  private  proceedings  so  as  to  ensure 
reclamation  of  the  amcted  lands  in 
accordance  with  the  reclamation  plan. 

(m)  A  mortgage  executed  under  subsection 
(k)(2)  must  be  executed  and  recorded  so  as 
to  be  first  in  time  and  constitute  notice  of  the 
interest  of  the  dep>artment  in  the  property  to 
any  prospective  subsequent  purchaser  of  the 
property. 

(n)  Any  income  received  from  the 
collateral  during  the  period  when  the 
collateral  is  in  the  possession  of  the 
department  shall  be  remitted  to  the 
applicant. 

(o)  If  collateral  is  left  in  the  possession  of 
the  applicant,  the  security  agreement 
executed  under  subsection  (k)(2)  must 
require  that,  upon  defeult,  the  applicant  shall 
assemble  the  collateral  and  make  it  available 
to  the  department  at  a  place  designated  by 
the  department  that  is  reasonably  convenient 
to  both  parties.  All  costs  of  transporting  and 
assembling  the  collateral  shall  be  borne  by 
the  applicant. 

(p)  With  the  consent  of  the  director,  an 
applicant  may  substitute  other  property  for 
any  property  accepted  and  held  as  collateral 
under  this  section.  Property  may  be 
substituted  under  this  subsection  only  if:  (1) 
all  the  information  required  concerning 
property  originally  submitted  as  collateral  is 
provided  concerning  the  proposed  substitute 
collateral;  and  (2)  all  requirements  of  this 
section  are  met  with  resp)ect  to  the  prop>o«ed 
substitute  collateral  so  that  all  obligations 
relating  to  mining  operations  are  secured 
under  all  period  of  time. 

(q)  If  collateral  is  posted  under  subsection 
(a)  to  support  a  self-bond,  the  applicant  shall: 
(1)  notify  all  persons  that  have  an  interest  in 
the  collateral  of  the  posting  of  the  collateral 
and  of  all  other  actions  affecting  the 
collateral:  and  (2)  provide  copies  of  the 
notices  provided  under  subdivision  (1)  to  the 
director. 

K.  IC  14-34-7-8    Information 
Requirements  for  Self-Bonding 

Indiana  proposes  to  revise  recodified 
IC  14-34-7-8  [previously  IC  13-4.11- 
6.3-121  as  follows. 

The  director  shall  require  self-bonded 
applicants  and  corporate  guarantors  to 
submit:  (1)  an  update  of  the  information 
required  under  section  4(d)(7).  4(d)(8),  and 
4(fi  of  this  chapter  within  ninety  (90)  days 
after  the  close  of  each  fiscal  year;  and  (2) 
information  required  under  section  4(d)(8)(B) 
of  this  chapter  on  a  quarterly  basis  not  later 
than  sixty  (60)  days  after  the  end  of  each 
quarter,  following  the  issuance  of  the  self- 
bond  or  corporate  guarantee. 


Self-Bonding  Report 


L  IC  14-34-7-9    Requirements  for  a 
Change  in  Financial  Conditions 

Indiana  proposes  to  revise  recodified 
IC  14-34-7-9  (previously  IC  13-4.1- 
6.3-13]  by  changing  the  referenced 
section  4(d)(3]  to  sections  4(d)(7)  and 
(4)(f)  and  by  replacing  the  word  "not" 
with  the  words  "no  longer." 

M.  IC  14-34-7-10 
Requirements 

Indiana  proposes  to  add  the  following 
new  section  at  IC  14-34-7-10. 

(a)  An  applicant  shall  submit,  in  addition 
to  the  financial  information  required  under 
section  4  of  this  chapter,  a  report  prepared 
by  a  qualified  independent  public  accounting 
consultants  selected  from  a  list  of  public 
accounting  consultants  approved  by  the 
director.  The  director  shall  consider  the 
Information  in  the  report  when  deciding 
whether  to  accept  the  self-bond  of  an 
applicant. 

(b)  The  director  may  also  require  reports 
described  in  subsection  (a)  after  the  director 
accepts  the  applicant's  self-bond,  but  not 
more  than  one  (1)  time  every  three  (3)  years 
while  the  self-bond  is  posted,  except  as 
provided  in  subsection  (d). 

(c)  A  consultant  who  prepares  a  report 
under  this  section  must:  (1)  verify  that  the 
financial  information  required  under  section 
4of  this  chapter  was  preptared  in  accordance 
with  generally  accepted  accounting 
principles;  (2)  verify  that  the  accounting 
principles  referred  to  in  subdivision  (1)  were 
applied  consistently  for  each  year  of  the 
period  for  which  the  information  is 
submitted;  (3)  state  the  amount  of.  and  reason 
for.  any  restatement  of  the  financial 
information  referred  to  in  subdivision  (1)  that 
is  necessary  to  meet  the  requirements  of 
subdivision  (2);  and  (4)  state  whether  any 
information  reviewed  during  the  prepmration 
of  the  report  would  lead  the  consultant  to 
conclude  that  the  applicant  would  not  meet 
the  requirements  of  section  4  of  this  chapter 
at  the  end  of  each  of  the  three  (3)  fiscal  years 
ending  after  the  calendar  month  in  which  the 
report  is  completed. 

(d)  If  the  consultant  who  prepmres  a  report 
under  this  section  is  unable  to  provide  the 
information  required  by  subsection  (c)(4).  the 
applicant  for  whom  the  report  is  prepared 
shall  submit  an  updated  report  annually. 

(e)  An  applicant  shall  submit  a  report 
required  under  this  section  not  later  than 
ninety  (90)  days  after  the  director  notifies  the 
applicant  or  permittee  that  the  report  is 
required. 

(f)  If  an  applicant  bils  to  submit  a  report 
required  under  subsection  (a),  the  director 
shall  refuse  to  accept  the  self-bond  of  the 
applicant  until  the  applicant  files  the  report. 

(g)  If  a  permittee  who  has  posted  a  self- 
bond  under  this  chapter  fails  to  submit  a 
report  required  under  subsection  (b),  the 
director  may  require  the  permittee  to  post  an 
alternate  form  of  bond  not  later  than  ninety 
(90)  days  after  the  deadline  for  the 
submission  of  the  report. 
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N.  IC  1 4-34-7-1 1     Self-Bond  Coverage 
Requirements 

Indiana  proposes  to  add  the  following 
new  section  at  IC  14-34-7-11. 

(a)  The  director  may  not  accept  an 
applicant's  self-bond  under  this  chapter  in  an 
increment  unless,  when  the  self-bond  is 
initially  approved  under  this  chapter,  the 
total  area  of  the  increment  is  one  hundred 
percent  (100%)  self-bonded. 

(b)  When  a  self-bond  is  initially  accepted 
from  a  permit  applicant  under  this  chapter, 
the  self-bond  may  cover  areas  subject  to  the 
permit  on  which,  as  of  July  1, 1995,  grading 
has  been  deferred. 

(c)  After  a  self-bond  is  accepted  under  this 
chapter:  (t)  coverage  under  the  self-bond 
continues  on  any  areas  subject  to  a  grading 
deferral  that  is  in  existence  on  July  1,  1995, 
if  the  grading  deferral  is  subsequently 
extended  beyond  its  original  term;  but  (2)  an 
area  subject  to  the  permit  as  to  which  a 
grading  deferral  is  granted  after  July  1,  1995, 
may  not  be  covered  by  self-bonding. 

(d)  An  area  described  in  subsection  (c)(2); 
(1)  must  be  covered  by  another  form  of  bond 
allowed  under  IC  14-34-6;  and  (2)  may  not 
be  covered  by  the  surface  coal  mine 
reclamation  bond  pool  established  by  IC  14- 
34-8. 

O.  IC  14-34-7-12    Self-Bond  Phase  I 
Grading  Release  Requirements 

Indiana  proposes  to  add  the  following 
new  section  at  IC  14-34-7-12. 

(a)  If  a  permittee  who  posteti  a  self-bond 
under  this  chapter  does  not  file  an 
application  for  a  Phase  I  grading  release  with 
the  department  before  the  second  November 
1  after  the  year  in  which  the  coal  was 
removed  from  the  site  covered  by  the  self- 
bond,  the  permittee  shall  replace  the  self- 
bond  with  an  alternate  form  of  bond  within 
ninety  (90)  days  of  the  November  1  deadline 
established  under  this  subsection. 

(b)  If:  (1)  a  permittee  who  posted  a  self- 
bond  under  this  chapter  files  an  application 
for  a  Phase  I  grading  release  with  the 
department  be.'ore  the  second  November  1 
after  the  year  in  which  the  coal  was  removed 
from  the  site  covered  by  the  self-bond;  but  (2) 
the  application  is  rejected  by  the  department; 
the  permittee  replace  the  self-bond  with  an 
alternate  form  of  bond  not  later  than  ninety 
(90)  days  after  the  denial  of  the  application 
for  a  Phase  I  grading  release  becomes  a  final 
order  of  the  department. 

(d)  All  acreage  and  structures  that  are 
within  a  permitted  area  and  are  used  to 
facilitate  active  mining  and  reclamation 
operations  are  exempt  from  subsection  (c). 
Areas  described  in  this  subsection  include, 
but  are  not  limited  to,  the  following:  (1) 
Processing  sites.  (2)  Tipples.  (3)  Railroad 
sidings.  (4)  Buildings.  (5)  Haul  roads.  (6) 
Topsoil  stockpiles.  (7)  Sediment  ponds. 

(e)  For  the  purposes  of  subsection  (d).  the 
director  shall  determine  what  areas  are  used 
to  facilitate  active  mining  and  reclamation 
operations. 

(f)  A  permittee  shall  submit  annual  reports 
to  the  department  in  a  form  that  the  director 
considers  necessary  to  facilitate  the  effective 
monitoring  of  acres  under  self-bonding  that 
have  be^n  affected  and  reclaimed. 


(g)  An  area  that:  (1)  is  not  subject  to  the 
time  limitations  set  forth  in  subsection  (c); 
and  (2)  has  been  used  for  the  disposal  of:  (A) 
coal  combustion  fly  or  bottom  ash;  (B)  flue 
gas  desulfurization  byproducts  generated  by 
coal  combustion  units;  or  (C)  coal  processing 
wastes:  is  no  longer  eligible  for  self-bonding 
ten  (10)  years  after  the  disturbance  of  the  area 
or  the  seif-txDnding  of  the  area,  whichever  is 
later.  An  alternative  from  of  bond  must  be 
posted  for  the  area  under  IC  14-34-6  not 
later  than  ninety  (90)  days  after  the  area 
becomes  ineligible  for  self-bonding  under 
this  subsection. 

(h)  Whenever  an  area  is  determined  to  be 
no  longer  eligible  for  self-bonding,  and  an 
alternative  form  of  bond  is  posted  under  IC 
14-34-6.  the  area:  (1)  is  never  again  eligible 
for  self-bonding;  and  (2)  may  not  be  bonded 
by  the  surface  coal  mine  reclamation  bond 
pool  established  under  IC  13-4.1-6.5-3. 

P.  IC  14-34-7-13 

Indiana  pi-upuses  to  add  the  following 
new  section  at  IC  14-34-7-13. 

For  purposes  of  IC  1-1-1-8,  if  the 
amendments  to  IC  14-34-7-1.  as  amended  by 
SEA  125-1995.  are  held  invalid  or  otherwise 
unenforceable,  the  other  amendments  to  IC 
14-34-7  made  by  SEA  125-1995  are  also 
void. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenters  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  e.s.t.,  on  February 
6,  1996.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 


officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to. 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

rv.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  "of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 
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National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 


The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effeci  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 


i.mpiemented  by  tiie  btate.  in  maJting  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated.  January  9,  1996. 
Brent  Wahlquist. 

Regional  Director,  Mid-Continent  Regional 

Coordinating  Center. 

(PR  Doc.  96-648  Filed  1-19-96;  8:45  am] 
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OFDAPTMENT  OF  AGRICULTURE 

Animd    Kv!  Di.jr^f  Hf»3!th  Inspection 
Servtcd 

[Docket  No.  9 '^^  09C   i] 

M..  nsanto  Co     Receipt  o*  Petition  for 
Deter'^imatior-  of  Nonregulated  Status 
for  Potato  Lines  Genetically 
En-gmeefeci  'of  Insect  Resistance 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  the  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  certain  potato  lines  genetically 
engineered  for  resistance  to  the 
Colorado  potato  beetle.  The  petition  has 
been  submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  products.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whether  these 
potato  lines  present  a  plant  pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  March  22, 1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-090-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MB  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-090-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

janies  Lackey,  Biotechnology  Permits, 
BBEP,  APHIS,  Suite  5B05,  4700  River 
Road  Unit  147,  Riverdale,  MD  20737- 
1237;  (301)  734-7612.  To  obtain  a  copy 
of  the  petition,  contact  Ms.  Kay  Peterson 
nt  fin-:  I  ■"'!4-"P'" 
SUPPLEMENTARY  iNFOPMa'iON:  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 

amnrtn  r»tV»£ir  tliinoc    tVto  in'ToHiiptlOP' 

(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles."  The  regulations  in  §  340.6(a) 
provide  that  any  person  may  submit  a 
petition  to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  December  4,  1995,  APHIS  received 
a  petition  (APHIS  Petition  No.  95-338- 
Olp)  from  the  Monsanto  Company 
(Monsanto)  of  St.  Louis.  MO,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  part  340  for  two  Superior 
potato  lines  (SPBT02-5  and  SPBT02-7) 
which  have  been  transformed  with 
plasmid  vector  PV-STBT02.  On 
December  15,  1995,  APHIS  received 
Monsanto's  amendment  to  its  petition  to 
include  five  Atlantic  potato  lines 
(ATBT04-6,  ATBT04-27,  ATBT04-30, 
ATBT04-31  and  ATBT04-36) 
transformed  with  plasmid  vector  PV- 
STBT04.  Plasmid  vectors  PV-STBT02 
and  PV-STBT04  confer  resistance  to  the 
Colorado  potato  beetle  (CPB).  The 
Monsanto  petition  states  that  the  subject 
potato  lines  should  not  be  regulated  by 
APHIS  because  they  do  not  present  a 
plant  pest  risk. 

As  described  in  the  petition,  the  two 
Superior  potato  lines  transformed  with 
plasmid  vector  PV-STBT02  and  the  five 
Atlantic  potato  lines  transformed  with 
plasmid  vector  PV-STBT04  have  been 
genetically  engineered  to  contain  the 


crylllA  gene  from  the  common  soil 
bacterium  Bacillus  thuringiensis  subsp. 
tenebrionis  (Btt),  which  encodes  a  delta- 
endotoxin  insect  control  protein  that  is 
effective  against  CPB.  The  components 
of  the  two  plasmid  vectors,  PV-STBT02 
and  PV-STBT04,  are  identical  with  the 
exception  of  the  promoter  for  the  crylllA 
gene.  In  the  two  Superior  potato  lines 
transformed  with  plasmid  vector  PV- 
STBT02,  expression  of  the  crylllA  gene 
is  controlled  by  the  enhanced 
cauliflower  mosaic  virus  (CaMV)  35S 
promoter  and  the  nontranslated  region 
of  the  pea  small  subunit  of  ribulose-1,5- 
bisphosphate  carboxylase.  In  the  five 
Atlantic  potato  lines  transformed  with 
plasmid  vector  PV-STBT04,  the  second 
chimeric  gene  consists  of  the 
Arabidopsis  thaliana  ribulose-1,5- 
bisphosphate  carboxylase  small  subunit 
atsIA  promoter. 

The  subject  potato  lines  also  contain 
the  nptll  gene  from  the  prokaryotic 
transposon  Tn5  which  encodes  the 
enzyme  neomycin  phosphotransferase  II 
and  is  used  as  a  selectable  marker  for 
transformation.  Expression  of  the  nptll 
gene  in  the  two  Superior  and  five 
Atlantic  potato  lines  is  controlled  by  the 
CaMV  35S  promoter  and  the  3'  region  of 
the  nopaline  synthase  gene.  The  genes 
used  to  develop  the  subject  potato  lines 
were  stably  transferred  into  the  genome 
of  potato  plants  through  the  use  of  an 
Agrobacterium  tumefaciens 
transformation  system. 

Plasmid  vector  PV-STBT02  is  the 
same  vector  used  to  transform  the  seven 
Russet  Burbank  potato  lines  for  which 
APHIS  issued  a  determination  of 
nonregulated  status  on  March  2,  1995 
(60  FR  13108-13109,  March  10,  1995). 
However,  unlike  the  Russet  Burbank 
potato  variety,  which  is  male  sterile, 
Superior  and  Atlantic  potato  varieties 
are  male  fertile. 

The  subject  Superior  and  Atlantic 
potato  lines  have  been  considered 
regulated  articles  under  the  regulations 
in  7  CFR  part  340  because  they  contain 
gene  sequences  derived  from  plant 
pathogens.  The  subject  potato  lines  have 
been  evaluated  in  field  trials  conducted 
since  1992  under  APHIS  permits  or 
notifications.  In  the  process  of 
reviewing  the  applications  for  field 
trials  of  these  potato  lines,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
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containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act.  as 
amended  (7  U.S.C.  150aa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  miles,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  insecticides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation. 
Residue  tolerances  for  pesticides  are 
established  by  EPA  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  201  et  seq.).  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 
EPA  announced  issuance  of  a 
conditional  registration  to  Monsanto  on 
May  5,  1995.  for  full  commercialization 
of  the  plant  pesticide  Btt  Cryllli'A)  delta 
endotoxin  and  the  genetic  material 
necessary  for  its  production  in  potato.  In 
addition  to  the  registration,  EPA  also 
issued  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  subject  plant  pesticide  in  potatoes 
on  May  3.  1995  (60  FR  21725-21728),  as 
requested  by  Monsanto. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29.  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA. 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Monsanto  completed  its  consultations 
with  FDA  for  Russet  Burbank  potato 
lines  containing  the  Btt  crylll(A)  gene 
and  has  initiated  consultaticms  with 


FUA  for  the  Superior  and  Atlantic 
potato  lines  that  are  the  subject  of  this 
notice. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  bo  ordered  (see  the  ADDRESSES 
section  of  this  notice).  After  the 
comment  period  closes,  APHIS  will 
review  the  data  submitted  by  the 
petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Ba^pd  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Monsanto's  Superior  potato  lines 
SPBT02-5  and  SPBT02-7  and  Atlantic 
potato  lines  ATBT04-6,  ATBT04-27, 
ATBT04-30.  ATBT04-31,  and  ATBT04- 
36.  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  I)  S.C  150a»-150j|.  151-167, 
and  1622n;  31  U.S.C.  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

Done  in  Washington,  DC,  this  11th  day  of 
January  1996. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  96-661  Filed  1-19-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Questionnaire  Pretesting  Research 
Addendum 

action:  Proposed  agency  information 
collection  activity:  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C.  3506  (c) 
(2)  (A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  22,  1996. 


ADDRESSES:  Direct  all  written  comments 
to  Margaret  Woody,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue  NW..  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Theresa  J.  DeMaio,  U.S. 
Bureau  of  the  Census,  Room  3127,  FOB 
4,  Washington,  DC  20233-9150.  (301) 
457-4894. 

SUPPLEMENTARY  INFORMATION: 

/.  Abstract:  This  research  program  is 
used  by  the  Census  Bureau  and  survey 
sponsors  to  improve  questionnaires  and 
procedures,  reduce  respondent  burden, 
and  ultimately  increase  the  quality  of 
data  collected  in  the  Census  Bureau 
censuses  and  surveys.  The  clearance  is 
a  generic  approval  for  this  type  of  work 
with  an  annual  respondent  burden  hour 
ceiling.  The  Census  Bureau  is  planning 
a  revision  to  the  program  to  include 
quick  tests  for  improving  the  2000 
Decennial  Census  of  Population  and 
Housing.  The  additional  tests  will  add 
7,500  respondent  burden  hours  to  the 
clearance  on  an  annual  basis. 

//.  Method  of  Collection:  Mail, 
telephone,  face-to-face. 

///.  Data 

OMB  Number:  0607-0725. 

Form  Number:  Various. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
Households,  Farms,  Business  or  other 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
12.000. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  12,000. 

Estimated  Total  Annual  Cost:  There  is 
no  way  to  anticipate  the  actual  number 
of  participants,  length  of  interview,  and/ 
or  mode  of  data  collection  for  the  survey 
and  census  activities  to  be  conducted 
under  this  clearance.  Given  that  the 
"quick  testing"  includes  refining  or 
improving  upon  positive  or  unclear 
results  from  other  tests  or  new  ideas,  it 
is  impossible  to  estimate  in  advance  the 
cost  to  the  Federal  government.  But  the 
overall  goal  of  this  revision  is  to  give  the 
Census  Bureau  opportunities  to  do- 
quick  testing  that  will  yield  information 
to  reduce  overall  costs  of  the  2000 
decennial  census  program. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  16.  1996. 
Margaret  Woody, 

Office  of  Management  and  Organization. 
[FR  Doc.  96-747  Filed  1-19-96;  8:45  a.m.l 
BILUNG  COOE  3910-07-P 


Supplertipr'i.i!  iv.i.-snoris  on  Cniia 

199b  >-urrent  ^jpuiatjon  Survey 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DAtES:  Written  comments  must  be 
submitted  on  or  before  March  22,  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Margaret  Woody,  Department  of 
Commerce,  Room  5310,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Francia  McDaniel.  Bureau 
of  the  Census,  FOB  3,  Room  3340, 
Washington.  DC  20233-8400,  (301)  457- 
3806. 

SUPPLEM  f  N • A  ~  >   N  p : p  M  A '  i  o  M : 

I.  AbstraLi 

The  U.S.  Census  Bureau  is  requesting 
an  additional  separate  set  of  questions 
about  child  support  expenditures  at  the 
end  of  the  April  1996  supplement  to  the 
Current  Population  Survey  (CPS).  This 
supplement  currently  focuses  on  child 
support  received.  Once  collected,  these 
data  on  child  support  payments  will  be 


used  in  conjunction  with  income  data 
collected  in  the  March  supplement  to 
the  CPS.  The  purpose  is  to  help  refine 
the  concept  of  income  resources 
available  to  families,  and  is  one  aspect 
of  the  Government's  large-scale 
investigation  into  new  methods  of 
determining  poverty. 

We  will  ask  the  new  set  of  questions 
on  child  support  expenditures  in 
addition  to  the  supplemental  questions 
on  child  support  receipts  (submitted 
separately)  to  avoid  undue  processing 
and  respondent  burden  that  would  arise 
by  placing  them  at  the  end  of  the  March 
CPS.  We  will  consider  these  items  to  be 
administrative  data  for  the  March  CPS 
for  internal  use  by  the  Census  Bureau 
research  staff.  These  data  will  not  be 
disseminated  on  the  April  public  use 
file.  In  terms  of  respondent  burden  of 
the  April  1996  CPS,  only  a  small 
number  of  families  will  be  eligible  to 
answer  both  existing  and  new  sections 
of  the  supplement. 

!!   \!.'!h'>d  of  Collection 

1  nis  supplemental  information  will 
be  collected  by  both  personal  visit  and 
telephone  interviews  in  conjunction 
with  the  regular  monthly  CPS 
interviewing.  All  interviews  are 
conducted  using  computers. 

III.  Data 

OMB  Number:  New  collection;  none 
assigned  yet. 

Form  Number:  There  are  no  forms 
associated  with  this  supplement.  We 
conduct  all  interviewing  on  computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
hduseholds. 

Estimated  Number  of  Respondents: 
47.000. 

Estimated  Time  Per  Response:  .25 
minute. 

Estimated  Total  Annual  Burden 
Hours:  196. 

Estimated  Total  Annual  Cost: 
$30,000. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and.  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  tne  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  16.  1996. 
Margaret  Woody, 

Office  of  Management  and  Organization. 
(FR  Doc.  96-748  Filed  1-19-96;  8:45  a.m.l 

BILLING  CXX>E  SSIO-OT-P 


Bureau  of  Export  Administration 
(Docket  No.  96-^111007-6007-01] 
RIN  0694-XX04 

Temporary  Extension  of  Export 
License  Validity  Period 

agency:  Bureau  of  Export 
Administration,  Commerce. 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce's  (DOC)  Bureau  of  Export 
Administration  (BXA)  requires 
validated  licenses  for  the  export  of 
certain  items  that  are  controlled  based 
on  national  security,  foreign  policy, 
non-proliferation  and  short  supply 
considerations.  These  controls  are  set 
forth  in  the  Export  Administration 
Regulations  (EAR)  15  CFR  parts  730- 
799.  A  validated  license  is  generally 
valid  for  24  months  ftxjm  the  last  day  of 
the  month  during  which  it  issued. 

By  this  notice,  BXA  hereby  extends 
for  a  period  of  two  months  the  validity 
period  of  all  individual  validated 
licenses  (IVL)  that  expired  on  December 
31,  1995  or  will  expire  by  January  31, 
1996  (e.g.,  an  IVL  that  expired  on 
December  31, 1995  is  valid  until 
February  29,  1996).  This  action  is  being 
taken  pursuant  to  §  772.12  of  the  EAR 
and  is  designed  to  facilitate  exports  that 
have  been  previously  approved  by  BXA 
but  were  not  shipped  prior  to  the 
expiration  of  the  license  validity  period. 
All  conditions  that  applied  to  the 
expired  IVL  continue  to  apply  for  the 
period  of  the  extension. 

BXA  anticipates  that  the  temporary 
extension  of  the  IVL  validity  period  vdll 
assist  exporters  who  were  not  able  to 
file  applications  during  the  period  that 
BXA  was  not  open  for  regular  business 
operations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  M.  Albanese,  Director.  Office  of 
Exporter  Services,  Bureau  of  Export 
Administration,  Tel:  (202)  482-4532; 
Fax  (202) 482-3322. 
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Daleii:  iiinuary  17.  1996. 

Sub  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  96-704  Filed  1-19-96;  8:45  ami 
atujNG  cooe  361»-0T-P 


International  Trade  Administration 
[A-1 22-601] 

a^3ss  S'^e*'*  1'--'  Strip  from  Cana<la; 
Pre.r^i-jr^  Results  of  Antidumping 
Duty  A  ji'  nistrative  Review 

.  jt^<_  ^•.  Import  Administration, 
mternational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet, 
and  strip  (BSS)  from  Canada.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  and  the  period  January  1, 
1993  through  December  31,  1993.  The 
review  indicates  the  existence  of 
dumping  margins  for  this  period. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  mariiet  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review^ 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  January  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois,  Karen  Park,  or 
Thomas  F,  Futtner,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW  ,  Washington,  D.C.  20230, 
telephone:  (202)  482-5253. 

SUPPLEMEffTARY  INFORMATION: 

Background 

Chi  January  12, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  1217)  the  antidumping  order  on  BSS 
from  Canada.  Based  on  timely  requests 
for  review,  on  February  17,  1994,  in 
accordance  with  19  CFR  353.22(c),  we 


initiated  an  administrative  review  of 
Wolverine  Tube  (Canada)  Inc. 
(Wolverine),  for  the  period  January  1, 
1993  through  December  31,  1993  (59  FR 
7979). 

Applicable  Statute  and  Regulations 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Action 
1930,  as  amended  (the  Tariff  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  refer  to  the  provisions  as 
they  existed  on  December  31,  1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  brass  sheet  and  strip,  other 
than  leaded  and  tin  brass  sheet  and 
strip.  The  chemical  composition  of  the 
covered  products  is  currently  defined  in 
the  Copfier  Development  Association 
(C.D.A.)  200  Series  or  the  Unified 
Numbering  System  (U.N.S.)  C2000. 
Products  whose  chemical  composition 
is  defined  by  other  C.D.A.  or  U.N.S. 
series  are  not  covered  by  this  order. 

The  physical  dimensions  of  the 
products  covered  by  this  review  are 
brass  sheet  and  strip  of  solid  rectangular 
cross  section  over  0.006  inches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  in  finished  thickness  or 
gauge,  regardless  of  width.  Coil,  wound- 
on-reels  (traverse  wound),  and  cut-to- 
length  products  are  included.  During 
the  review  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  (UTS)  subheadings  7409.21.00 
and  7409.29.00.  Although  the  HTS 
subheading  is  provided  for  convenience 
and  for  Customs  purposes,  the  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

The  review  covers  one  Canadian 
manufacturer/exporter.  Wolverine,  and 
the  period  January  1.  1993  through 
December  31,  1993. 

Verification 

As  provided  in  section  776(b)  of  the 
Tariff  Act,  we  verified  information 
provided  by  the  respondent  by  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  report. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772  of  the  Act. 

We  calculated  purchase  price  based 
on  packed,  delivered,  duty-paid  prices. 


In  accordance  with  section  772(d)(2)  of 
the  Act,  we  made  deductions  for 
movement  expenses  and  customs 
duties.  Movement  expenses  included 
fees  for  brokerage  and  handling,  and 
U.S.  and  foreign  inland  height. 

In  addition,  we  adjusted  USP  for  taxes 
in  accordance  with  our  practice 
outlined  in  the  following  section  on 
Value-Added  Taxes. 

No  other  adjustments  were  claimed  or 
allowed. 

Value-Added  Taxes 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States.  CAFC  No.  94-1097,  the 
Department  has  changed  its  treatment  of 
home  market  consumption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
tax,  the  Etepartment  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States,  988  F.2d  1573,  1582  (1993),  and 
which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  (CCT)  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States.  834  F.  Supp.  1391  (1993), 
and  the  Department  acquiesced  in  the 
CIT's  decision.  The  Department  then 
followed  the  CIT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  [i.e..  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Ciepartment  has  determined  that 
the  "Zenith  footnote  4"  methodology 
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should  be  used,  rirst,  as  ine  Department 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  URAA  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Cost  of  Production  .\nalysis 

Ehie  to  the  existence  of  sales  below 
the  cost  of  production  (COP)  in  the  last 
completed  review  of  Wolverine,  the 
Department  has  reasonable  grounds  to 
believe  or  suspect  that  sales  below  the 
COP  may  have  occurred  during  this 
review.  See  Carbon  Steel  Butt  Weld  Pipe 
Fittings  from  Taiwan;  Preliminary 
Results  of  Administrative  Review,  59  FR 
66001  (December  22, 1994).  Therefore, 
pursuant  to  section  773(b)  of  the  Act,  in 
this  review  we  initiated  a  cost  of 
production  (COP)  investigation  of 
Wolverine. 

In  accordance  with  19  CFR  353.51(c) 
we  calculated  COP  based  on  the  cost  of 
materials,  fabrication,  and  general 
expense,  but  excluding  profit,  incurred 
in  producing  such  or  similar 
merchandise.  The  Department  relied  on 
submitted  COP  and  constructed  value 
(CV)  information  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

1.  We  added  the  cost  of  subcontracted 
labor  to  the  total  direct  labor  pool  to 
reflect  the  total  labor  costs  associated 
with  the  production  of  the  subject 
merchandise. 

2.  We  reclassified  certain  general  and 
administrative  (G&A)  expenses  to  fixed 
overhead  cost  to  allocate  the  appropriate 


n&A  expenses  incurred  for  the 
production  of  subject  merchandise. 

After  computing  COP,  we  compared  it 
to  thu  reported  home  market  prices  net 
of  movement  charges  and  discounts.  In 
accordance  with  section  773(b)  of  the 
Tariff  Act  and  19  CFR  353.51(a),  in 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  in  substantial  quantities  over 
an  extended  period  of  time,  and 
whether  such  sales  were  made  at  prices 
which  permitted  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade. 

In  accordance  with  Section  773(b)(1) 
of  the  Tariff  Act,  to  determine  whether 
sales  below  cost  had  been  made  in 
substantial  quantities,  we  applied  the 
following  methodology.  For  each  model 
for  which  less  than  10  percent,  by 
quantity,  of  the  home  market  sales 
during  the  POR  that  were  made  at  prices 
below  COP,  we  included  all  sales  of  that 
model  in  the  computation  of  FMV.  For 
each  model  for  which  10  percent  or 
more,  but  less  than  90  percent,  of  the 
home  market  sales  during  the  POR  were 
priced  below  the  merchandise's  COP, 
we  excluded  from  the  calculation  of 
FMV  those  home  market  sales  priced 
below  the  merchandise's  COP,  provided 
that  they  were  made  over  an  extended 
period  of  time.  For  each  model  for 
which  90  percent  or  more  of  the  home 
market  sales  during  the  POR  were 
priced  below  COP  and  made  over  an 
extended  period  of  time,  we  disregarded 
all  sales  of  that  model  in  our  calculation 
and,  in  accordance  with  773(b)  of  the 
Tariff  Act,  we  used  the  constructed 
value  (CV)  of  those  models,  as  described 
below.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof,  56  FR 
26054.  26060  (June  6,  1991). 

In  accordance  with  section  773(b)(1) 
of  the  Tariff  Act,  to  determine  whether 
sales  below  cost  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  sales 
below  cost  occurred  for  a  particular 
model  to  the  number  of  months  during 
the  POR  in  which  that  model  was  sold. 
If  a  model  was  sold  in  fewer  than  three 
months  during  the  POR,  we  did  not 
exclude  the  below  cost  sale  unless  there 
were  below  cost  sales  in  each  month  of 
sale.  If  a  model  was  sold  in  three  or 
more  months  during  the  POR,  we  did 
not  exclude  below-cost  sales  unless 
there  were  sales  below  cost  in  at  least 
three  of  the  months  in  which  the  model 
was  sold.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt 


Weld  Pipe  Fitting  from  Thailand,  60  FR 
10552,  10554  (February  27, 1995). 
The  Department  determined  that 
Wolverine  provided  no  evidence  that  its 
below  COP  prices  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  time  in  the  normal  course  of 
trade.  Therefore,  in  accordance  with 
Section  773(b)  we  disregarded  these 
below  cost  sales  in  our  FMV 
calculations. 

Foreign  Market  Value 

The  Department  used  home  market 
price  to  calculate  FMV,  as  defined  in 
section  773  of  the  Act.  Because  the 
home  market  was  viable  as  defined  by 
19  CFR  353.48(a),  we  compared  U.S. 
sales  with  sales  of  such  or  similar 
merchandise  sold  in  the  home  market. 

FMV  was  based  on  packed,  defivered 
prices  to  unrelated  home  market 
purchasers.  In  accordance  with  19  CFR 
353.56  we  made  adjustments  for  bona 
fide  difference  in  the  circimistances  of 
the  sales  compiared,  where  applicable, 
for  home  market  credit,  post-sale  inland 
height,  and  U.S.  credit  cost.  We  made 
no  adjustment  for  differences  in  packing 
costs. 

We  calculated  FMV  using  monthly 
weighted-average  prices  of  brass  sheet 
and  strip  having  the  same 
characteristics  with  respect  to  alloy, 
gauge,  width,  temper  and  form. 

We  adjusted  for  Canadian 
consumption  tax  as  mentioned  above. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
January  1, 1993,  through  December  31, 
1993: 


Manuiacturer/producer/exporter 

Margin 
percent 

Wolverine 

1.39 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  as  early  as  convenient  for 
the  parties  but  not  later  than  44  days 
after  the  date  of  publication  or  the  first 
business  day  thereafter.  Case  briefs  and/ 
or  written  comments  from  interested 
parties  may  be  submitted  no  later  than 
30  days  after  the  date  of  publication  of 
this  notice.  Rebuttal  briefs  and  rebuttal 
comments,  limited  to  issues  raised  in 
the  case  briefs,  may  be  filed  not  later 
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than  J.,  aays  aiier  mt*  aaie  oi 
publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  the  final  results  in  this 
review  the  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  U.S.  Customs  Service. 

Furtnermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(l).of  the  Act: 

(1)  The  cash  deposit  rate  for  the 
reviewed  company  will  be  the  rate 
established  in  the  final  results  of  this 
review: 

(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  in 
the  most  recent  period: 

(3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  less-than-fair-value 
(LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  in  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  and 

(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  8.10  penent,  the  all  others  rate 
established  in  the  LTFV  investigation 
(51  FR  44319) 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  i:ertificate  regarding  the 
reimbursehient  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


ui  uif  .vli  u'J  L.i.u.  ib/aiajiljj  and  19 
CFR  353.22. 

Dated:  December  14. 1995. 
Susan  G.  Ecaennan, 

Assistant  Secretary  for  Import 

Administration. 

jFR  Doc.  96-750  Filed  1-19-96;  8:45  ami 
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Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review 

AQB4CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Review. 

S4JMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
to  conduct  a  new  shipper  administrative 
review  of  an  antidumping  duty  order 
with  a  May  anniversary  date.  In 
accordance  with  the  Department's 
Interim  Regulations,  we  are  initiating 
this  administrative  review. 

EFFECTIVE  DATE:  January  22.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  (x)nstitution  Avenue  NW., 
Washington,  DC  20230,  telephone:  (202) 
482^737. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  a 
request,  pursuant  to  section  751(a)(2)(B) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  and  Section  353.22(h)  of  the 
Department's  Interim  Regulations  (60 
FR  25130.  25134  (May  11.  1986)) 
Interim  Regulations),  for  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  welded  carbon  steel  standard 
pipes  and  tubes  from  India,  which  has 
a  May  anniversary  date. 

Initiation  of  Review 

The  request  for  review  satisfies  the 
requirements  of  Se<;tion  353.22(h)  of  the 
Department's  Interim  Regulations. 
Therefore,  in  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act,  we  are 
initiating  a  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  standard  pipes  and 
tubes  from  India.  We  intend  to  issue  the 
final  results  of  review  not  later  than  270 
days  from  the  date  of  publication  of  this 
notice. 


Antidumping  duty  pro- 
ceeding 

Period  to  be  re- 
viewed 

India: 

Certain  Welded  Car- 

bon Steel  Standard 

Pipes  and  Tubes 

from  India  A-533- 

502. 

5/01/95-10/31/95 

Rajinder  Pipes  Lim- 

ited of  India. 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
.security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  listed  companies,  in 
accordance  with  Section  353.22(h)(4)  of 
the  Interim  Regulations. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  Section  353.34(b)  of 
the  Department's  regulations  (19  CFR 
353.34(b)  1995)). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  (19  U.S.C.  1675(a)(2)(B)  and 
Section  353.22(h)  of  the  Interim 
Regulations. 

Dated:  Decembei;13. 1995. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  96-749  Filed  1-19-96:  8:45  ami 
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[Docket  No.  951107262-6262-01] 

Customized  Martcet  Analysis  (CMA): 
Name  Change  and  Price  List  for  FY96 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  program  name  change 
and  price  list  for  FY96. 

summary:  The  United  States  and 
Foreign  Commercial  Service 
("Commercial  Service"),  an  organization 
of  the  International  Trade 
Administration,  announces  a  program 
name  change  to  Customized  Market 
analysis  (CMA)  from  Customized  Sales 
Su.-vey  (CSS).  The  name  change  is 
necessary  to  better  describe  the  scope 
and  purpose  of  the  program.  Potential 
clients  can  better  determine  its 
applicability  in  their  export  strategy.  In 
addition,  we  are  including  a  current 
price  list  for  ordering  a  CMA  in 
numerous  countries  worldwide.  The 
price  list  is  modified  annually. 

We  hereby  inform  the  public  of  the 
new  name  of  the  program  as  Customized 
Market  Analysis  (CMA)  and  the  cost  of 
placing  a  CMA  order  for  research  in 
various  countries  worldwide. 
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OATES:  The  n^w  name  was  effective 
Uctotwr  1, 1995  and  onward  until 
further  notice.  The  price  list  is  effective 
October  1,  1995  through  September  30. 

ADDRESSES;  Customized  Mar>.et 
Analysis  (CMA)  Prograir,  OEIRS/IMAB, 
Room  2202,  Export  Promotion  Sen,ices. 
International  Irade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW 
Washington  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
CMA  Program  Manager.  IS 
Department  of  Commerce,  Internationa  i 
Trade  Administration,  Room  2202,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  D.C.  20230.  Tel  (202)  482- 
ii-xp   F,y  rofiT'' 482-09''3 

SUPPLEMENTARY  INFORMATION:  in  an 

effort  to  assist  the  public  in  better 
determining  the  purpose  and  scope  of 
the  program,  we  have  permanently 
changed  the  name  of  our  made-to-order, 
product-specific  meuket  research 
program  to  Customized  Market  Analysis 
(CMA). 

The  price  list  below  informs  the 
public  of  the  countries  where  CMA  is 
available  and  the  cost  of  ordering  a 
CMA.  The  price  list  may  be  adjusted 
prior  to  the  end  of  the  Fiscal  Year  to 
reflect  changes  in  country  offerings  anr. 
extraneous  circimistances.  For  current 
price  and  country  information  contact 
CMA  Program  Manager  above  or  your 
local  U.S.  Department  of  Commerce 
District  Office,  listed  in  youi  phone 
directory. 

Customized  Market  Analysis  (CM.\! 
Program  Description 

The  Customized  Market  Analysis 
(CMA)  is  a  market  research  report 
ordered  by  a  U.S.  client  on  a  specific 
product,  or  product-Line  that  can  be 
researched  as  a  single  product,  in  a 
specific  country.  CMAs  are  normally 
ordered  tluough  U.S.  IDepartment  of 
Commerce  District  Offices  but  orders 
may  also  be  taken  at  overseas  Posts 
where  the  "Commercial  Service"  has  a 
presence,  and,  on  rare  occasions,  the 
CMA  office  at  Headquarters  in 
Washington  D.C. 

CMA  reports  consist  of  nine  standard 
parts  for  a  specific  product.  The  nine 
parts  provide  information  including 
sales  potential,  competitor  information, 
sales  and  distribution  channels,  pricing 
of  comparable/competitive  products, 
profile  of  potential  buyers,  venues  for 
market  exposure,  information  on  quotas, 
duties,  regulations,  potential  buyers 
and/or  distributors,  and  licensing  or 
joint  venture  interest  by  local  business 
entities.  CMA  reports  can  be  further 
customized  or  expanded  for  an 


additional  cost  which  is  neiiot;a;ecl  prior 
to  finalizing  the  reque*;' 

Customized  .Market  Analysis  (flMA) 
Price  Li.st  for  FV  96 

The  following  price  list  is  subject  to 

change  to  reflect  changes  in  country 
availability,  and  to  reflect  changes  in 
pnces  when  extraneous  circumstances 
overseas  require  a  price  adjustment. 
Following  is  the  price  list  for  FY96: 

.'KrKentina 2,200 

.Australia „ 1,500 

.\ustria ...,.^ ^.,._ 2,600 

Belgium 2,300 

Brazil 3,100 

Canada 3,700 

Chip 1,700 

China  * 

Bei  img ^ 2,500 

Guangzhou „ 2,500 

Shanghai 2,500 

Colombia 2,600 

Costa  Rica 1,200 

Cote  D'lvoire 2,000 

Denmarit 1,500 

Dominican  Republic 1,200 

Ecuador 1,200 

Egypt 1,100 

Finland 1,300 

France ^...\ 2,500 

Germany 3,600 

Greece „..^ 2,100 

Guatemala 1,000 

Honduras 1,000 

Hong  Kong 2,400 

Hungary 2,100 

India 1,700 

Indonesia 3,400 

Italy 2,200 

Japan 5,100 

Kenya 1,400 

Korea „ 2,600 

Kuwait 2,100 

Madagascar  * 1 ,000 

Malaysia 1,600 

Mexico 2,600 

Netherlands 1,700 

New  Zealand 1,600 

Panama      1,400 

Peru 1,200 

Philippines 1,300 

Poland „ 1,600 

Portugal „ 1,700 

Russia "3,100 

Singapore 1 ,600 

South  Africa 2,000 

Sweden 3,200 

Switzerland 2,100 

Taiwan 1,700 

Thailand 2,600 

Turkey 1,300 

United  Arab  Emirates 1,400 

United  Kingdom *  2,500 

Venezuela 2,500 

Notes  to  price  list; 
Prices  suDject  to  change. 

(1)  CHINA  offers  regional  CMA  only. 
Contact  Barbara  Billips  in  Beijing  for 
feasibility  of  CMA  and  region  selection 
in  China  (Beijing,  Shanghai,  and 
Guangzhou). 

(2)  MADAGASCAR  is  a  State 
Department  Post,  please  contact  CMA 


Office  for  information  on  how  to 
proceed. 

(3)  RUSSIA  offers  free  Gold  Key 
Service  in  Moscow,  St.  Petersburg,  and/ 
or  Vladivostok  within  six  months  of 
completion  of  a  CMA. 

(4)  UNITED  KINGDOM  offers,  for 
CMA  customers,  a  Gold  Key  Service  at 
half  price.  A  one-day  visit  would  cost 
US  $200  and  US  $125  for  each 
additional  day. 

Dated:  December  15, 1995. 
Mary  Frmn  Kirchner, 

Deputy  Assistant  Secretary,  Export  Promotion 
Services,  U.S.  *■  Foreign  Commercial  Service, 
International  Trade  Administration,  U.S. 
Department  of  Commerce. 

(FR  Doc  96-627  Filed  1-19-96;  8:45  am) 
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T'-^e  Regents  o*  t^e  u-^-ver-s.ty  of 
Cai-*ornia  e*  a:     Nct'ce  of 
Cor.soiioated  Decisio-  on  Applications 

for  Duty- f^'-e€  E'-t^j  -•  F.ect-on 
Microscopes 

Itus  IS  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C 

Docket  Number:  95-086.  Applicant: 
The  Regents  of  the  University  of 
CaUfomia,  Riverside,  CA  92521. 
Instrument:  Electron  Microscope,  Model 
CM300.  Manufacturer:  N.V.  Philips. 
Netherlands.  Intended  Use:  See  notice  at 
60  FR  54337,  October  23, 1995.  Order 
Date:  April  19, 1995. 

Docket  Number:  95-091.  Applicant: 
Northwestern  University,  Evanston,  IL 
60208.  Instrument:  Electron  Microscope, 
Model  H-8100.  Manufacturer:  Hitachi 
Instruments,  Japan.  Intended  Use:  See 
notice  at  60  FR  54337,  October  23,  1995. 
Order  Date:  February  10, 1995. 

Ck)mments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
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instruinent  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 

Frank  W.  CtmI. 

Director,  Statutory  Import  Programs  Staff 

fFK  Doc  96-752  Filed  1-19-96;  8:45  am) 
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-     ve's  'V    '  Mary  and  at  Coli«ge  Park, 

Notice  :■>'  De.;  s.on  on  Application  tor 
Duty  f -w  t  .:.'y  of  Scientific 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C. 

Docket  Number:  95-082.  Applicant: 
University  of  Maryland  at  College  Park, 
MD  20742.  Instrument:  Pulsed  Surface 
Plasma  Source  and  Power  Supply. 
Manufacturer:  Budker  Institute  of 
Nuclear  Physics,  CIS.  Intended  Use:  See 
notice  at  60  FR  50554.  September  29. 
1995.  Advice  Received  From:  Los 
Alamos  National  Laboratory.  October 
25.  1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  a  high  energy  negative 
hydrogen  ion  beam  source.  (2)  beam 
brightness  7  x  10'^  of  A/(m  rad)^  and 
(3)  a  very  low  energy  spread  of  <0.5  eV. 
Los  Alamos  National  Laboratory  advises 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Craal. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  96-751  Filed  1-19-96;  8:45  ami 
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COMMi'   EEFORTHE 
M  p    r  M  E  s  ^  ^  TION  OF  TEXTILE 

-i.j.RELMii.srS 

EstnW';'"ment  of  a  New  Export  Visa 
An  i-  jt^f'-»nt  for  Certain  Cotton  Wool 
and  Md'   M.t  1*-  Fiber  Tp  I'-'  ^^'    Kjcts 
ProducttC  _.  .Manufactu:t;^  .,;  Puiand 

lanuary  16.  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnOM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
export  visa  requirements. 

EFFECTIVE  DATE:  January  22.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482^212. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  Poland  agreed  to  estabUsh  a  new 
Export  Visa  Arrangement  for  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Poland  and  exported  from  Poland  on 
and  after  January  1.  1996.  Goods 
exported  during  the  period  January  1. 
1996  through  January  31.  1996  shall  not 
be  denied  entry  for  lack  of  a  visa.  All 
goods  exf>orted  after  January  31.  1996 
must  be  accompanied  by  an  appropriate 
export  visa. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  of  certain  textile  products, 
produced  or  manufactured  in  Poland 
and  exported  from  Poland  for  which  the 
Government  of  Poland  has  not  issued  an 
appropriate  export  visa. 

A  facsimile  of  export  visa  stamp  is  on 
file  at  the  U.S.  Department  of  Comment 
in  Room  3100. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19.  1995). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consimiption.  will  meet  the  visa 
requirements  set  forth  in  the  letter 


published  below  to  the  Commissioner  of 

Customs. 

D.  Michael  HutcfainMn. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  16.  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

E)ear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854):  pursuant  to  a 
Memorandum  of  Understanding  dated 
November  21. 1995  between  the 
Govermnents  of  the  United  States  and 
Poland:  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  22. 1996. 
entry  into  the  Customs  territory  of  the  United 
States  (i.e..  the  50  states,  the  District  of 
Coiiimbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  335.  338/339,  410,  433,  434.  435, 
443,  611  and  645/646.  produced  or 
manufactured  in  Poland  and  exported  from 
Poland  on  and  after  January  1.  1996  for 
which  the  Government  of  Poland  has  not 
issued  an  appropriate  export  visa  fully 
described  below.  Should  merged  categories 
or  part  categories  become  subject  to  import 
quota  the  merged  or  part  category(s) 
automatically  shall  bie  included  in  the 
coverage  of  this  arrangement.  Merchandise  in 
the  merged  or  part  category(s)  exported  on  or 
after  the  date  the  merged  or  part  category(s) 
becomes  subject  to  import  quotas  shall 
require  a  visa.  Goods  exported  during  the 
period  January  1. 1996  through  January  31. 
1996  shall  not  be  denied  entry  for  lack  of  an 
export  visa. 

A  visa  must  accomp>any  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marlung  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice  or  successor  document. 
The  original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

l.The  visa  number.  The  vise  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numerical  digit  for  the 
last  digit  of  the  year  of  export,  followed  by 
the  two  character  alpha  country  code 
specified  by  the  International  Organization 
for  Standardization  (ISO)  (the  code  for 
Poland  is  "PL  ").  and  a  six  digit  numerical 
serial  number  identifying  the  shipment;  e.g., 
6PL123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
'ofBcial  and  the  printed  name  of  the  issuing 
official  of  the  Government  of  Poland. 
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4.  The  correct  category(s),  merged 
category(s),  p»art  category(s),  quantity(s)  and 
unitTs)  of  quantity  of  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States,  annotated  or 
successor  documents  shall  be  reported  in  the 
spaces  provided  Within  the  visa  stamp  (e.g.. 
"Cat.  340-510  DOZ  •). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g. .  Categories  338/339 
may  be  visaed  as  338/339  or  if  the  shipment 
consists  solely  of  338  merchandise,  the 
shipment  may  be  visaed  as  "Cat.  338."  but 
not  as  "Cat.  339").  If,  however,  a  merged 
quota  category  such  as  338/339  has  a  quota 
sublimit  on  Category  338.  then  there  must  bo 
a  "Category  338"  visa  for  the  shipment  if  it 
includes  Category  338  merchandise. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  printed 
name  of  the  signer,  category,  quantity  or 
units  of  quantity  are  missing,  incorrect  or 
illegible,  or  have  been  CTOS.sed  out  or  altered 
in  any  way.  If  the  quantity  indicated  on  the 
visa  is  less  than  that  of  the  shipment,  entry 
shall  not  be  {lermitted.  If  thn  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted  and  only 
the  amount  entered  shall  be  charged  to  any 
applicable  quota. 

■The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  ot  the  textile  product 
covered  by  the  visa  shall  he  provided  on  the 
textile  visa  document 

If  the  visa  is  not  acceptable  then  a  new 
corre<:t  visa  or  a  visa  waiver  must  be 
presented  to  the  U.S.  Customs  Service  before 
anv  portion  of  the  shipment  will  be  released. 
A  vis;i  waiver  may  Ix;  issued  by  the  U.S. 
Dof.'ft-lnu.nt  of  Commerce  at  tho  request  cf 
the  t^;bas^y  of  Poland  in  Washington,  EKZ, 
for  the  Gcveminont  of  ^iand.  The  waiver  if 
used,  only  waives  the  raqaitenieiit  to  present 
a  visa  with  the  shipment.  It  does  not  waive 
the  quota  Tsquirenient. 

If  the  visaed  in-  nice  iS  deficient,  thv  I'.S 
Customs  >ervit;i!  will  not  reiurn  (h«  urij^inai 
document  after  entiy,  byt  will  provide  a 
cortifieii  '.-opy  of  that  vifdcd  ir»voice  tor  ust* 
in  f'btHiii'r.g  ali.ew  corr^t :  originiU  visiod 
invoice,  or  a  vis."i  w^ivpi. 

It  import  quotas  are  ii  toire.  U.S.  Cijsli'ms 
Servir:i>  shall  charge  oiiliy  the  actual  quaiittty 
in  the  shipment  to  fhu  'jc>it«  t  ategory  iimit 
It  a  shipmonl  frnni  Cnlard  iias  been  ailow-jd 
entry  inlo  the  commerc0  of  the  United  Slates 
with  either  an  incorrect  •.  is-^  uj  no  visa.  a;ui 
redelivery  is  requested  but  caiinoi  iie  made, 
the  shipment  wiM  tw  •:-it)rgerl  to  the  correct 
category  limit  whethei  Or  not  a  replacement 
visa  or  waiver  is  provided. 

Merchandise  inipor'cii  for  the  persona!  ksh 
of  the  importer  and  not  for  resdle.   oganile.ss 
of  vqliie,  ,Tnu  proper','  .r.arkod  co.nmercial 
sainpii;  r»iipit>t,uts  valued  at  U.S.S25f)  or  less 
do  not  rer,uire  an  export  visa  fo'  Hnt;y  and 
ftiiall  not  ;•€  .:ii-ttfi,riL  ,o  eA, sting,  i|i.iiiH  levels. 

A  facsimile  of  the  visa  stamp  is  enclosed. 


The  actions  taken  concerning  the 
Government  of  Poland  with  respect  to 
imports  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements 
|Fk  Doc.  96-746  Filed  1-19-96;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  stdom 
PEOPLE  WHO  ARE  BLIND  OR 

SEVERELY  DISABLED 

Agency  Information"  Coiiection 
Activities  Under  OMB  Control 

agency:  Lonuuitteti  lor  Purchase  From 

i  -Dple  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Notice  of  agency  report  forms 

iiiider  OMB  review. 


summary:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  has  submitted  benefit-cost 
analysis  survey  questionnaires  for 
sampled  nonprofit  agencies  and  Javits- 
Wagner-O'Day  (JWOD)  employees  to 
OMB  for  review  and  clearance  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35). 

Commeuls  must  be  submitted  on  or 
h«^torf>:  March  22.  1996. 
ADDRESSES:  Written  comments  should 
be  srnt  to;  Laura  Olivin.  Desk  Officer, 
Orfi(;e  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street  NW., 
Wa.shinptor..  DC  2050 1.  Requests  for 
ioformation,  including  copies  of  the 
questionnaires  and  supporting 
documeiitatiop.  should  be  directed  to: 
Beverly  I-  Milkman,  Executive  Diredor, 
Conmiittee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled, 
Crysla!  Square  3,  Suite  403,  1735 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-3461 .  telephoniv  703-603-7740. 
SUPPLEMENTARY  INFORMATION:  The 
otiabli'ig  regulations  for  the  JWOD  Act 
prescribe  tliaf  the  Committee:  "Conduct 
a  oOiiiinuing  study  and  evaluation  of  its 
activities  under  the  JWOD  Act  for  the 
purpose  of  assuring  effective  and 
efficient  adniini,stration  of  the  JWOD 
Ai  l.  The  Committee  may  study, 
independently,  or  in  cooperation  with 


other  public  or  nonprofit  private 
agencies,  problems  relating  to:  (1)  The 
employment  of  the  blind  or  individuals 
with  other  severe  disabilities  *   *  *" 
(§51-2.2(g)} 

As  part  of  the  effort  to  evaluate  its 
activities  and  study  the  employment  of 
individuals  who  are  blind  or  severely 
disabled,  the  Committee  has  initiated  an 
analysis  of  benefits  and  costs  of  the 
JWOD  Program.  The  information 
collection  instruments  included  in  the 
request  for  OMB  approval  are  required 
for  the  portion  of  the  methodology  that 
deals  with  costs  and  benefits  lor  JWOD 
employees.  These  new  information 
collection  instruments  will  be  used  one 
time  to  collect  information  from  a 
representative  sample  of  nonprofit 
agencies  and  JWOD  employees. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  96-743  Filed  1-19-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGBilCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
action:  Notice. 

SUMMARY:  Working  Croup  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
OATiSS:  The  meeting  will  be  held  at 
L  ;    I.  Tuesday.  January  23,  1996. 

ADDRESSES:  The  .Tieeling  will  be  held  at 
Solid  State  Electronics  Division  (Code 
55),  NCCOSC  RDT&E  Div.,  Room  266, 
Building  B-lll,  Saii  Diego,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch.  AGED  Secretariat, 
1745  Jefferson  Davis  Highway.  Crystal 
Square  Four.  Suite  500,  Arlington, 
Virginia  22202 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  AdvLsory  Group  is,  to 
provide  advice  to  thu  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDRX:E  to  the  Director, 
Advanced  Rese;ircJi  Projects  Agency 
(ARPA)  a  id  tiie  Military  Departments  in 
planning  and  managing  an  effective  and 
econumiral  reseanJi  and  development 
prograni'in  the  area  of  electron  devices. 
The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
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with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classiHed  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Public  Law  92-463.  as  amended,  (5 
U.S.C.  App.  II  §  10(d)  (1988)),  it  has 
been  detennined  that  this  Advisory 
Croup  meeting  concerns  matters  listed 
in  5  U.S.C.  §552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  lanuary  16.  1996. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  96-709  Filed  1-19-96;  8:45  ami 
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Meeting    *  r^^  DOD  Advisory  Group  on 
Electron  Devices 

AaEsa:  Department  of  Defense, 
Advisory  Croup  on  Electron  Devices. 
action:  Notice. 

summary:  The  DoD  Advisory  Croup  on 
Electron  Devices  (ACED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday  and  Thursday.  24-25 
January  1996. 

AOORESSES:  The  meeting  will  be  held  at 
Solid  State  Electronics  Division  (Code 
55),  NCCOSC  RDT&E  Div.,  Room  266 
Building  B-lll,  San  Diego,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eliot  Cohen.  ACED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPt-EldENTARY  INFORMATION:  The 
mission  of  the  Advisory  Croup  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agenoy  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 
Tne  ACED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 


Microwave  Tuijfs,  idsjdciys  riiid  i-asers, 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(a)  of 
Public  Law  92^163,  as  amended,  (5 
U.S.C.  App.  n  §  10(d)  (1988)),  it  has 
been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  §  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  lanuary  16. 1996. 
L.M.  Bynum. 

Alternate,  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  9fr-707  Filed  1-19-96;  8:45  ami 
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Defense  Science  Board  Task  Force  on 

C4ISR  Integration 

ACnON:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task.  Force  on  C4ISR  Integration  will 
meet  in  closed  session  on  January  26, 
1996  at  Strategic  Analysis,  Inc., 
Arhngton.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  assist  the  internal 
DoD  process  by  providing  advice  to  the 
DoD  on  all  aspects  of  C4ISR  integration. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92^63.  as  amended  (5  U.S.C. 
App.  II.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  (anuary  16. 1996. 
L.M.  Bynum, 

Alternate  OSD  Federul  Register  Liaison 

Officer.  Department  of  Defense 

|FR  Doc.  96-708  Filed  1-19-96;  8:45  ami 
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Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  IMeetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  February  6,  1996; 
February  13,  1996;  February  20, 1996; 


aiiu  reoruary  27,  1996,  at  10:00  a.m.  in 
Room  A105,  The  Nash  Building.  1400 
Key  Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman.  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  )anuary  16.  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc:.  t)6-710  Filed  1-19-96;  8:45  ami 
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Det),irimf^nt  of  the  Navy 

Notice  of  intent  To  Prepare  an 
Environments!  impact  Statement  on 
the  Proposed  Disposal  and  Reuse  of 
Naval  Air  Statior-  Aqan.a   Guarr- 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  the  proposed 
disposal  of  land,  buildings,  and 
infrastructure,  and  their  subsequent 
reuse  of  the  former  Naval  Air  Station 
(NAS)  Agana,  Cuam.  This  action  is 
being  conducted  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Public  Law  101-510)  and 
the  specific  1993  base  closure  and 
realignment  decisions  which  became 
effective  in  September  1993. 

NAS  Agana,  now  known  as  Tinyan, 
was  closed  in  March  1995.  The  runway 
and  ayiation  related  facilities  are  being 
leased  on  an  interim  basis  to  the  Cuam 
Airport  Authority  (GAA)  Facilities  not 
related  to  civil  aviation  are  being  leased 
to  the  Covernment  of  Guam.  The 
proposed  action  involves  the  disposal  of 
approximately  1,823  acres  of  land  and 
infrastructure. 


Fcdrrnl  Register       Vol    til     \o    14   /  Monday,  January  22,  1996  /  Notices 


1567 


JMI 


Alternatives  addressed  in  the  EIS  will 
focus  on  the  disposal  and  reuse  of 
designated  property,  including  the 
Covernment  of  Guam's  reuse  scenario. 
The  Covernment  of  Guam's  reuse  plan 
has  three  principal  parts:  the  A.B. 
Wondpat  International  Airport, 
community  reuse  area  (economic 
development  and  parks),  and  regional 
circulation  improvements  (three 
highways).  Other  uses  that  will  be 
considered  for  the  areas  not  needed  for 
airport  support  include  industrial, 
governmental,  commercial,  and 
residential.  The  EIS  will  discuss 
environmental  impacts  resulting  from 
the  construction  and  operation  of 
facilities,  new  airport  operations,  and 
airport  related  uses,  as  well  as  e.xpected 
associated  impacts  to  the  local 
communities  resulting  from  disposal 
and  reuse  of  NAS  Agana.  Major 
environmental  issues  that  will  be 
addressed  in  the  EIS  will  include,  but 
not  be  limited  to,  impacts  on  cultural 
resources,  terrestrial  and  aquatic 
habitats,  storm  water  runoff,  noise,  air 
quality,  traffic,  and  community. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  two  public  scoping  meetings  on 
Wednesday,  January  24,  1996,  beginning 
at  2:00  p.m.  and  7:00  p.m.  at  the 
Governor's  Cabinet  Conference  Room  to 
the  Executive  Building  in  Adelup, 
Cuam.  Federal  Government  closure 
during  the  period  of  January  8-10.  1996, 
delayed  notification  in  the  Federal 
Register;  however,  complete,  and  timely 
notification  has  been  advertised  in  local 
and  regional  newspapers. 

A  brief  presentation  will  precede 
requests  for  public  comment  and 
identification  of  additional  scoping 
items.  Navy  representatives  will  be 
available  at  this  meeting  to  receive 
comments  from  the  public  regarding 
issues  of  concern.  It  is  important  that 
federal,  state,  and  local  agencies  and 
interested  individuals  take  this 
opportunity  to  identify  environmental 
concerns  that  should  be  addressed 
during  preparation  of  the  EIS.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
three  minutes.  , 

ADDRESSES:  Agencies  and  the  public  are 
also  invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 
commentator  believes  the  EIS  should 
address.  Written  statements  and  or 


questions  regarding  the  scoping  process 
should  be  mailed  to:  Commanding 
Officer.  Pacific  Division,  Naval  Facility 
Engineering  Command,  Pearl  Harbor.  HI 
96860-7300,  (Attn.:  Mr.  John  Bigay. 
239),  telephone  (808)  471-7130.  All 
comments  must  be  received  no  later 
than  February  16,  1996. 

Dated:  (anuary  16,  1996. 
M.D.  Schetzsie, 

LT.  lAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  96-631  Filed  1-19-96;  8:45  am) 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No    8^.1  16N' 

Fund  for  the  imprc  vf^'~  ent  of 
Postsecondary  Eaucatior     Special 
Focus  Competition  (Invitational 
Priority:  Institutional  Cooperation  and 
Student  Mobility  m  Postsecondary 
Education  Between  the  United  States, 
Canada  and  Mexico)   Notice  Inviting 
Application  for  New  Aw,3rds  for  Fiscal 
Year (FY) 1996 

PURPOSE  OF  PROGRAM:  To  provide  grants 
to  improve  postsecondary  education 
opportunities  by  focusing  on  problem 
areas  or  improvement  approaches  in 
i.,.^tvi  (  i.i'ii.irv  edui.ation. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  a  Special  Focus  Competition 
pursuant  to  34  CFR  630.11(b)(1)  to 
support  projects  addressing  a  particular 
problem  area  or  improvement  approach 
in  postsecondary  education.  The 
competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  the 
formation  of  educational  consortia  of 
American.  Canadian  and  Mexican 
institutions  to  encourage  cooperation  in 
the  coordination  of  curricula,  the 
exchange  of  students  and  the  opening  of 
educational  opportunities  throughout 
North  America. 

The  invitational  priority  is  issued  in 
cooperation  with  Canada  and  Mexico. 
Canadian  and  Mexican  institutions 
participating  in  any  consortium 
proposal  responding  to  the  invitational 
priority  may  apply,  respectively,  to 
Human  Resources  Development  of 
Canada  and  the  Mexican  Bureau  of 
University  Development  for  additional 
funding  under  separate  Canadian  and 
Mexican  competitions. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Applications:  March  15, 1996. 


Deadline  for  Intergovernmental 
Review:  May  14.  1996. 

Applications  Available:  January  19, 
1996. 

Available  Funds:  $1,150,000. 

Estimated  Range  of  Awards: 
$100,000-^150.000  for  three  years. 

Estimated  Average  Size  of  Awards: 
$102,000  for  three  years. 

Estimated  Number  of  Awards:  11. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EIXiAR)  in 
34  CFR  Parts  74,  75  [except  as  noted  in 
34  CFR  630.4(a)(2)],  77,  79,  80,  82,  85, 
and  86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  630. 

Priorities 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  and  34 
CFR  630.11(b)(1),  the  Secretary  is-, 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  student 
mobility  between  the  United  States, 
Mexico  and  Canada. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  the 
Secretary  uses  the  following  selection 
criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purposes  of  the 
program  competition  by  addressing  a 
particular  problem  area  or  improvement 
approach  in  postsecondary  education; 

(2)  Address  an  important  problem  or 
need; 

(3)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(4)  Involve  learner-centered 
improvements; 

(5)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(6)  Increase  the  cost-effectiveness  of 
services. 


!  ^t); 
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IDJ  t-easiOility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by.  for 
example — 

(i)  Contribution  of  resources  by  the 

applicant  and  by  participating 

organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 

the  proposed  project  beyond  the  period 

of  funding  (unless  the  project  would  be 

self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availability  of  other  funding  sources  for 
the  proposed  activities. 

In  accordance  with  34  CFR  630.32  the 
Secretary  announces  the  methods  that 
will  be  used  in  applying  the  selection 
criteria. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 
each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria 
listed  above.  In  applying  the  criteria,  the 
Secretary  first  analyzes  an  application 
in  terms  of  each  individual  criterion  and 
subcriterion.  The  Secretary  then  bases 
the  final  judgement  of  an  application  on 
an  overall  assessment  of  the  degree  to 
which  the  applicant  addresses  all 
selection  criteria. 
FOR  APPUCATtOHS  OR  INFORMATION 
COMTACT:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  600 


IndepeaaeuLt:  Avenue,  SW.,  Room 
3100,  ROB-3.  Washington,  DC  20202- 
5175.  Telephone:  (202)  708-5750 
between  the  hours  of  8  a.m.  and  5  p.m.. 
Eastern  Standard  Time,  Monday 
through  Friday,  to  order  applications  or 
for  information.  Individuals  may  request 
applications  by  submitting  the  name  of 
the  competition,  their  name,  and  postal 
mailing  address  to  the  e-mail  address 
FIPSE@ED.GOV.  Individuals  may  obtain 
the  application  text  from  Internet 
address  http:^/www.ed.gov/prog-info/ 
FIPSE/.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between — 8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  c6mpetition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  1135- 
1135a-3. 

Dated:  January  17,  1996. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  96-823  Filed  1-19-96;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-1 26-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Line  1740 
Replacement  1996  Project  and  Request 
for  Comments  on  Environmental 
Issues 

January  16,  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Line  1740 
Replacement  1996  Project.*  This  EA 


will  be  used  by  the  Commission  in  its 
decision-making  process  to  determine 
whether  an  environmental  impact 
statement  is  necessary  and  whether  to 
approve  the  project. 

Summary  of  the  Proposed  Project 

Columbia  Gas  Transmission 
Corporation  (Columbia)  wants  to 
construct  and  operate  about  11.7  miles 
of  20-inch-diameter  pipeline  and 
appurtenant  facilities  to  replace  an 
equivalent  length  of  16-inch-diameter 
pipeline  on  Line  1740  in  Gilmer  County, 
West  Virginia. 

The  specific  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  173  acres  of  land, 
including  102  acres  of  temporary  right- 
of-way  and  extra  work  areas.  Following 
construction,  all  of  the  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use.  No  new  permanent  right-of- 
way  is  required  for  the  project. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  the  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 
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'  Columbia  Caa  Transmission  (xirporation's 
application  waa  filed  wiih  (he  Conunisaion  under 


Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 

'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street  NE., 
Washington.  D.C.  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


•  Vegetation  and  wildlife 

•  Hazardous  waste 

•  Land  use 

•  Cultural  resources 

•  Endangered  and  threatened  species 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowmers,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  EnvTronmenta! 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  Keep  in  mind  that  this  is  a 
preliminary  list: 

•  Two  residences  and  one  business 
are  located  within  50  feet  of  the 
construction  right-of-way. 

•  The  pipeline  would  be  near  historic 
structures  and  archaeological  sites. 

The  list  of  issues  may  be  added  to, 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP96-126- 
000; 

•  Send  a  copy  of  your  letter  to:  Mrs. 
Medha  Kochhar,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 


8«H  First  Street  NE.,  PR-11.2. 
Washington,  D.C.  20426;  and 

•  Mail  your  comments  so  that  they 
will  br  received  in  Washington,  D.C.  on 
or  before  February  20,  1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mrs. 
Kochhar  at  the  above  address. 

Becoming  an  Intf'r\pn(>r 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  J.^4  I  ,'  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 

.Additional  information  about  the 
proposed  project  is  available  from  Mrs. 
Medha  Kochhar,  EA  Project  Manager,  at 
(202) 208-2270. 
LoLs  D.  (^.shell. 
Secretary. 
fFR  no.    96-657  Filed  1-19-96;  8:45  am] 
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Eastern  Shore  Natural  Gas  Cor 
Notice  of  Intent  To  Prepare  ar 
Environmental  Assessment  fci  tnc 
Proposed  Hockessin  Expansior 
Project  and  Request  for  Com.Tients  on 
Environmental  Issues 

January  16, 1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  wall  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Hockessin 
Expansion  Project. >  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
projet;t. 

SummaPk  ot  the  Proposed  Project 

Eastern  Shore  Natural  Gas  Company 
(ESNG)  seeks  to: 


(1)  Provide  additional  firm  contract 
demand  sales  and  storage  service  to 
several  of  its  existing  customers; 

(2)  Abandon  firm  sales  service  to  one 
of  its  existing  customers;  and 

(3)  Construct  and  operate  certain  new 
pipeline  and  compressor  facilities 
required  to  stabilize  capacity  on  its 
system  and  to  provide  the  additional 
firm  sales  and  storage  service. 

ESNG  indicates  that  the  proposed 
project  (1)  would  stabilize  system 
capacity  and  integrity  of  declining  inlet 
gas  pressure  at  the  Hockessin  meter  and 
regulating  station,  and  (2)  enable  ESNG 
to  provide  4,796  Mcf  of  additional  firm 
daily  capacity  on  ESNG's  system. 

ESNG  seeks  authority  to: 

•  construct  and  operate  a  2,170- 
horsepower  (hp)  Delaware  City 
Compressor  Station  (C.S.),  with  a  1,085- 
hp  back-up  unit,  in  New  Castle  County, 
Delaware; 

•  construct  and  operate  0.89  mile  of 
16-inch-diameter  pipeline  in  New  Castle 
County,  Delaware  to  tie  the  suction  side 
of  the  proposed  Delaware  C.S.  into  the 
Hockessin  Line; 

•  uprate  the  maximum  allowable 
operating  pressure  from  500  pounds  per 
square  inch  gauge  (psig)  to  590  psig  on 
28.7  miles  of  the  Salisbury  Lateral  from 
the  outlet  of  ESNG's  existing  Bridgeville 
C.S.  in  Sussex  County,  Delaware  to  the 
Citizens  Meter  and  Regulatory  Station  in 
Sahsbury,  Wicomico  Coimty,  Maryland; 
and 

•  abandon  100  Mcfd  of  firm  sales 
service  to  Playtex  Apparel,  Inc.,  a  direct 
sales  customer. 

The  general  location  of  the  project 
facilities  and  specific  locations  for 
facilities  on  new  sites  are  shown  in 
appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  4.8  acres  of  land  for 
the  proposed  pipeline  and  about  2.7 
acres  for  the  new  compressor  station. 
About  0.9  acre  would  be  fenced  around 
the  compressor  station  facilities. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 


'  Eastern  Shore  Natural  Gas  Company's 
application  was  filed  with  the  Corrunission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 


*The  appendices  referenced  in  this  notice  are  not 
twing  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Delaware's  Public  Reference  and 
Files  Maintenance  Branch.  888  First  Street  NE., 
Washington,  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  ibis  notice  in  the  mail. 
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public  mav  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  Important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  resuH  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Land  use. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Air  quality  and  noise. 

•  Cultural  resources. 

•  Public  safety. 

•  Endangered  and  threatened  species. 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  npt  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  one  issue 
that  we  think  deserves  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Transwestern: 

The  proposed  compressor  station  may 
increase  ambient  noise  levels. 

Keep  in  mind  that  this  is  a 
preliminary  issue.  Issues  may  be  added, 
subtracted,  or  changed  based  on  your 
comments  and  our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal. 


alternativL'h  lu  iiit  prujju.sai  imLiuumg 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be. 

Please  follow  the  instructions  below 
to  ensure  that  your  comments  are 
received  and  properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426; 

•  Reference  Docket  No.  CP96-97- 
000: 

•  Send  a  copy  of  your  letter  to:  Mr. 
Herman  K.  Der,  EA  Project  Manager. 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  PR-11.1. 
Washington.  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  20,  1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Herman  K.  Der  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  tiecome  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Herman  K.  Der,  EA  Project  Manager,  at 
(202) 208-0896. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-656  Filed  l-l»-96;  8:45  am) 
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[Proiect  No.  11530-000-IA] 

Mitchell  County,  Iowa;  Notice  Not 
Ready  for  Environmental  Analysis, 
Notice  Requesting  Interventions  and 
Protests,  and  Notice  of  Scoping 
Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 

January  16,  1996. 

On  November  21,  1995.  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  letter  accepting 


Mucneii  L.oumy,  lovva  s  application  for 
the  Mitchell  Mill  Dam  Hydroelectric 
Project,  located  on  the  Cedar  River  in 
Mitchell  County,  Iowa. 

The  Mitchell  Mill  Dam's  principal 
project  features  would  consist  of  an 
existing  195-foot-wide  concrete  dam,  an 
existing  natural  impoundment  with  a 
surface  area  of  120  acres  and  no  usable 
storage,  a  powerhouse  containing  two 
new  generating  units  with  a  total  rated  - 
capacity  of  900  Kw.  The  project  would 
have  an  average  annual  generation  of 
2,829,335  Kwh.  The  project  site  is 
owned  by  Mitchell  County,  Iowa. 

The  application  is  not  ready  for 
environmental  analysis  at  this  time.  A 
public  notice  will  be  issued  in  the 
future  indicating  its  readiness  for 
environmental  analysis  and  soliciting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions  on  the 
application  and  the  applicant's  reply 
comments. 

The  fHirpose  of  this  notice  is  to:  (1) 
Invite  interventions  and  protests;  (2) 
advise  all  parties  as  to  the  proposed 
scope  of  the  staffs  environmental 
analysis,  including  cumulative  effects, 
and  to  seek  additional  information 
pertinent  to  this  analysis;  and  (3)  advise 
all  parties  of  their  opportunity  for 
comment. 

Interventions  and  Protests 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "PROTEST,"  "MOTION 
TO  INTERVENE,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPUCATION";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  and  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

An  additional  copy  must  be  sent  to: 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application. 

All  filings  for  any  protest  or  motion  to 
intervene  must  be  received  60  days  from 
the  issuance  date  of  this  notice. 
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Scoping  Process  ! 

The  Commission's  scoping  objectives 
are  to: 

•  Identify  significant  environmental 
issues; 

•  Determine  the  depth  of  analysis 
appropriate  to  each  issue; 

•  Identify  the  resource  issues  not 
requiring  detailed  analysis;  and 

•  Identify  reasonable  project 
alternatives. 

The  purpose  of  the  scoping  process  is 
to  identify  significant  issues  related  to 
the  proposed  action  and  to  determine 
what  issues  should  be  covered  in  the 
environmental  dociunent  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969.  The  document  entitled 
"Scoping  Document  I"  (SDI)  will  be 
circulated  shortly  to  enable  appropriate 
federal,  state,  and  local  resource 
agencies,  developers,  Indian  tribes,  non- 
governmental organizations  (NGOs).  and 
other  interested  parties  to  effectively 
participate  in  and  contribute  to  the 
scoping  process.  SDI  provides  a  brief 
description  of  the  proposed  action, 
project  alternative,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  preliminary  issues 
identified  by  staff. 

The  Commission  will  decide,  based 
on  the  application,  and  agency  and 
public  comments  to  scoping,  whether 
licensing  the  Mitchell  Mill  Dam 
Hydroelectric  Project  constitutes  a  major 
federal  action  significantly  impacting 
the  quality  of  the  human  environment. 
The  Commission  staff  will  not  hold 
scoping  meetings  unless  the 
Commission  decides  to  prepare  an 
environmental  impact  statement,  or  the 
response  to  SCI  warrants  holding  such 
meetings. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encourage  to  comment 
on  SDI  and  assist  the  staff  in  defining 
and  clarifying  the  issues  to  be 
addressed. 

All  filings  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h).  In  addition,  commentors 
may  submit  a  copy  of  their  comments 
on  a  3V2-inch  diskette  formatted  for 
MS-DOS  based  computers.  In  light  of 
our  ability  to  translate  MS-DOS  based 
materials,  the  text  need  only  be 
submitted  in  the  format  and  version  that 
it  was  generated  (i.e.,  MS  Word, 
WordPerfect  5.1/5.2,  ASCII,  etc.).  It  is 
not  necessary  to  reformat  word 
processor  generated  text  to  ASCII.  For 
Macintosh  users,  it  would  be  helpful  to 
save  the  documents  in  Macintosh  word 


processor  format  then  write  them  to  files 
on  a  diskette  formatted  for  MS-DOS 
machines  .Ml  comments  should  be 
submitted  to  the  (Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  and  should  show  the  following 
captions  on  the  first  page:  Mitchell  Mill 
Dam  Hydroelectric  Project,  FERC  No. 
11530-000. 

P  urther,  interested  persons  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedures,  requiring 
parties  or  interceders  (as  defined  in  18 
CFR  38.5.2010)  to  file  documents  on 
each  person  whose  name  is  on  the 
official  service  list  for  this  proceeding. 
See  18  CFR  4.34(b). 

The  Commission  staff  will  consider 
all  written  comments  and  may  issue  a 
Scoping  Document  II  (SDH).  SDII  will 
include  a  revised  list  of  issues,  based  on 
the  scoping  process. 

For  further  information  regarding  the 
scoping  process,  please  contact  Ms.  Julie 
Bemt,  Federal  Energy  Regulatory 
Commission,  Office  of  Hydropower 
Licensing,  888  First  Street  NE., 
Washington,  DC  20426  at  (202)  219- 
2814. 

Lois  D.  Cashell. 
SetrvUiry 
IFR  Doc.  96-658  Filed  1-19-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval,  Comrrients 
Requested 

January  11,  1996. 

summary:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperworic  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  February  21, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB  725  17th  Street,  NW.,     * 
Washington,  DC  20503  or 
fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  cqpies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.:  3060-0134. 

Title:  Application  for  Renewal  of 
Private  Radio  Station  License. 

Form  No.:  574R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or 
organizations;  individuals  or 
households;  state  or  local  governments; 
not-for-profit  institutions. 

Number  of  Responses:  84,000. 

Estimated  Time  Per  Response:  .33 
hours. 

Total  Annual  Burden:  27,720  hours. 

Needs  and  Uses:  FCC  rules  require 
that  radio  station  licensees  renew  their 
radio  station  authorization  every  five 
years.  Data  is  used  to  update  the 
existing  database  and  make  efficient  use 
of  the  frequency  spectrum.  Data  is  also 
used  by  compliance  personnel  in 
conjunction  with  field  engineers  for 
enforcement  and  interference 
resolutions.  The  data  collected  is 
required  by  the  Communications  Act  of 
1934,  as  amended;  International  Treaties 
and  FCC  Rules  47  CFR  Parts  1.922, 
90.119,  90.135,  90.157,  95.89,  95.103 
and  95.107.  The  Commission  is  revising 
the  form  to  include  a  cerficiation  block 
for  the  National  Environmental 
Protection  Act  (NEPA). 
OhW  Approval  Number:  New 

Collection. 

Title:  Market  Entry  and  Regulation  of 
Foreign-affiliated  Carriers. 

Form  No.:  N/ A. 

Type  of  Review:  New  Collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Responses:  431. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Annual  Burden:  4,127  hours. 


1572 


Federal  Register  /  Vol.  61,  No.  14  /  Monday.  January  22,  1996  /  Notices 


,\eeds  jnd  Uses.  Ihis  collection  ot 
information  is  contained  in 
amendements  to  Part  63  and  in  the 
Report  and  Order  adopting  such 
amendemtns.  This  collection  is 
necessary  to  determine  whether,  and 
under  what  conditions  the  public 
interest,  convenience  and  necessity  will 
be  served  by  authorizing  particular 
foreign  carriers,  or  their  U.S.  affiliates, 
to  provide  international  common  carrier 
service  between  the  Undited  States  and 
countries  where  these  foreign  carriers 
have  market  power.  Second,  the 
information  collections  in  these 
amendments  are  necessary  for  the 
Commission  to  maintain  effective 
oversight  of  U.S.  carriers  that  are 
affiliated  with,  or  involved  in  certain  co- 
marketing  or  similar  arrangements  with 
foreign  carriers  and  that  have  market 
power.  The  Order  adopts  a  requirement 
that  Section  214  applicants  amend  their 
pending  applications  to  the  extent  they 
are  inconsistent  with  the  new  rules. 
Applications  pending  as  of  the  effective 
date  of  the  new  rules  must  be  amended 
within  thirty  days  of  the  effective  date 
of  the  new  rules.  The  information  will 
be  used  by  Commission  staff  in  carrying 
out  its  duties  under  the 
Communications  Act. 
OMB  Approval  No.:  3060-0395. 

Tide:  Automated  Reporting  and 
Management  Information  System 
(ARMIS)— Sections  43.21  and  43.22. 

Form  No.:  FCC  Reports  43-05,  43-07. 

Type  of  Review:  Revision  and 
Extension. 

Respondents:  Businesses  or  other  for 
Profit. 

Number  of  Respondents:  102. 

Estimated  Time  per  Response:  941 
(avg.). 

Total  Annual  Burden:  151,868. 

Needs  and  Uses:  The  Commission 
requires  that  all  price  cap  LECs  and 
small  and  mid-sized  LECs  electing 
incenstive  regulation  file  Service 
Quality  Reports.  The  Commission  also 
requires  that  certain  carriers  file 
Infrastructure  Reports.  The  purpose  of 
these  requirements  is  to  enable  the 
Commission  to  monitor  service  quality 
and  infrastructure  development  in 
carriers  under  price  cap  or  other 
incenstive  regulation. 
0^fB  Approval  Number:  3060-0544. 

Title:  47  CFR  76.701  Leased  access 
channels. 

Type  of  Review:  Extension  of 
approval. 

Respondents:  Businesses  or  other  for- 
profit,  individuals  or  households. 

Number  of  Respondents:  550. 

Total  Annual  Burden:  4,854  hours. 

Needs  and  Uses:  Section  10(a)  of  the 
Cable  Television  Consumer  Protection 


diiii  L.oiiip«titioii  Ai.t  ot  1992,  Fub.L.  No. 
102-385,  permits  cable  operators  to 
enforce  voluntarily  a  written  and 
published  policy  of  prohibiting  indecent 
programming  on  commercial  leased 
access  channels  on  their  cable  systems. 
Section  10(b)  of  the  Act  requires  the 
Commission  to  adopt  regulations  that 
are  designed  to  restrict  access  of 
children  to  indecent  programming  on 
leased  access  channels  (that  is  not 
voluntarily  prohibited  under  section 
10(a)  by  requiring  cable  operators  to 
place  indecent  leased  access 
programming,  as  identified  by  program 
providers,  on  a  "blocked"  leased  access 
channel.  The  various  information 
collection,  disclosure  and  recordkeeping 
requirements  set  forth  in  47  CFR  76.701 
protect  cable  operators  against 
involuntarily  transmitting  indecent 
programming  on  lea.sed  access  channels; 
and  unknowingly  transmitting  indecent 
programming  on  leased  access  channels 
to  children  or  adult  subscribers  without 
adult  subscribers'  consent. 

Oh4B  Approval  Number:  3060-0323. 

Title:  Section  97.527  Reimbursement 
for  expenses. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Individuals,  non-profit 
institutions. 

Number  of  Respondents:  3.500. 

Estimated  Time  Per  Response:  12.167 
hours. 

Total  Annual  Burden:  42,585  hours. 

Needs  and  Uses:  Section  97.527  is 
needed  to  assure  that  Amateur  Radio 
Service  volunteer  examiner  coordinators 
and  volunteer  examiners  do  not  collect 
reimbursement  for  other  than  necessary 
and  prudent  expenses.  The  coordinators 
or  persons  administering  the 
examinations  must  keep  records  of  their 
expenditures  and  certify  annually  to  the 
FCC  that  all  expenses  for  which  they 
were  reimbursed  were  necessarily  and 
prudently  incurred.  If  the  information 
were  not  collected,  it  is  conceivable  that 
fraud  and  abuse  could  occur  in  the 
amateur  volunteer  examination 
program. 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

[PR  Doc.  96-738  Filed  1-19-96;  8:45  am) 
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Notic'  j«  P..{}i)C  Information 
Collet; t.'.jns  SuDmitted  »o  OMB  <or 
Review  ano  i  pp'T'V.lr    Comrnents 

Ueoembur  14,  1995. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  21, 
1996.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street,  NW., 
Washington,  DC  20503  or 
fain_t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202^18-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.:  3060-0298. 

Title:  Tariffs  (other  than  review  plan) 
-Part  61. 

Form  No.:  N/A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 
Number  of  Responses:  4,797. 
Estimated  Time  Per  Response:  203 
hours. 

Total  Annual  Burden:  972,423  hours. 
Needs  and  Uses:  The 
Communications  Act  requires  that 
common  carriers  establish  just  and 
reasonable  charges,  practices,  and 
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regulations  for  the  service  they  provide. 
The  local  exchange  carriers  (L£C) 
schedules  containing  these  charges, 
practices,  and  regulations  must  be  filed 
with  the  Commission.  Part  61 
established  the  procedures  for  filing 
tariffs  which  contain  the  charges, 
practices,  and  regulations  of  common 
carriers.  Implementation  of  a  separate 
basket  for  LEC  provided  video  dialtone 
service  requires  changes  in  the  existing 
pricing  rules  to  address  requirement  for 
this  additional  price  cap  basket.  Video 
dialtone  service  differs  sufficiently  from 
basic  telephony  services  in  the  other 
price  cap  baskets  to  warrant  the  creation 
of  its  own  basket.  Tariff  filings  to 
implement  the  separate  video  dialtone 
basket  generally  will  be  accompanied  by 
the  support  required  under  the  exiting 
price  cap  rules.  This  information  is 
necessary  to  ensure  that  rates  for  service 
subject  to  the  separate  basket  are  just, 
reasonable  and  nondiscriminatory  and 
comply  with  the  Commission  rules. 

OMB  Approval  Number:  New 

Collection. 

T;//e;  Abbreviated  Cost  of  Service  for 
Filing  For  Cable  Network  Upgrades. 

Form  No..- FCC  1235. 

Type  of  Review:  New  Collection. 

Respondents:  Busines.ses  or  other  for- 
profit;  State,  Local,  or  Tribal 
Governments. 

Number  of  Responses:  2,100  cable 
operators,  and  525  local  franchising 
authorities. 

Estimated  Time  Per  Response:  20 
hours  per  cable  operator  response;  and 
10  hours  per  local  franchising  authority. 

Total  Annual  Burden:  47,250  hours. 

Needs  and  Uses:  Section  76.922(h) 
enables  cable  operators  in  some 
circumstance  to  increase  rates  when 
undertaking  significant  network 
upgrades.  This  proposed  form  allows 
cable  operators  to  justify  rate  increases 
related  to  capital  expenditures  used  to 
improve  services  to  regulated  cable 
subbcribers.  Operators  wishing  to 
establish  a  network- upgrade  rate 
increase  should  file  this  form  following 
the  end  of  the  month  in  which  upgraded 
cable  service  becomes  available  and  are 
providing  benefits  to  the  customers.  In 
addition  this  form  ixin  be  filed  for  pre- 
npproval  any  time  prior  to  the  upgraded 
services  becoming  available  to  the 
subscribers  using  projected  upgrade 
costs.  If  the  pre-approval  option  is 
exercised  the  operator  must  file  the  form 
again  following  the  end  of  the  month  in 
which  upgraded  c:able  services  become 
available  and  are  providing  benefits  to 
the  customers. 

Fa.x  Document iieLii'^ral Number: 
601235.  I 


Federal  Communications  Commission. 

William  F,  Caton, 

Acting  Secretary. 

(FR  Dor  Qfi-7->9  Filed  l-l»-96;  8:45  am) 

BILLING  CODE  67'2-01-F 


FEDERAL  MARITIME  COMMISSION 

Security  lor  the  Protection  ot  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  issuance  ot 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46, CFR  Part 
540.  as  amended:  Sun  Line  Cruises,  Inc., 
Royal  Olympic  Cruises  Ltd.  and 
Caroline  Shipping  Inc.,  One  Rockefeller 
Plaza,  Suite  315,  New  York,  New  York 
10020 

Vessel:  STELLA  SOLARIS 

Dated:  January  16,  1996. 
Joseph  C.  Polking, 
Secretary. 

|FR  Doc.  96-629  Filed  1-19-96;  8:45  am] 
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Secu'^ity  fcr  the  P'otection  of  the 
PjDhc  maeripiflcation  of  Passengers 
•   r  Nonper'orTiance  of  Transportation; 
Notice  ;!  isssiance  of  Certificate 

iPerlorrrance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Sun  Line  Cruises,  Inc.,  Royal  Olympic 
Cruises  Ltd.  and  Carolina  Shipping 
Inc.,  One  Rockefeller  Plaza,  Suite  315. 
New  Ycrk,  New  York  10020 

Vessel:  STELLA  SOLARIS 

Dated:  January  16, 1996. 
Joseph  C.  Polking, 

Secretary. 

jFK  Utjc.  96-628  Filed  i-19-96;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

(FlleNc  9fi     X)17J 

^'axau  snc    Proposed  Consent 
Agreement  With  AnsWs'S  to  Aid  Public 

Cof'ime''"' 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  This  Consent  Agreement, 
accepted  subject  to  final  Commission 
approval,  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  and  practices  and  unfair 
methods  of  competition  arising  from  the 
acquisition  of  CBI  Industries,  Inc.  by 
Praxair,  Inc.  Under  the  terms  of  the 
proposed  order  contained  in  the 
Consent  Agreement,  Praxair,  among 
other  things,  must  divest  all  of  the  assets 
and  businesses  relating  to  four  CBI 
plants  that  produce  atmospheric  gases — 
located  in  Vacaville,  California; 
Irwindale,  California;  Bozrah, 
Connecticut;  and  Madison,  Wisconsin — 
to  an  acquirer  or  acquirers  approved  by 
the  Commission.  If  Praxair  fails  to  divest 
these  assets  within  12  months  after  the 
order  becomes  final,  a  trustee  may  be 
appointed  to  divest  the  four  plants.  The 
Consent  Agreement  also  requires  Praxair 
to  take  all  steps  necessary  to  ensure  that 
the  plants  to  be  divested  continue  as 
ongoing,  viable  and  competitive 
operations,  by  complying  with  an 
Agreement  to  Hold  .Separate. 
DATES:  Comments  must  be  received  on 
or  before  March  22    1996. 

ADDRESSES:  Commmts  .should  be 
directed  to;  FTC/Of'~ce  of  the  Secretary, 
Room  159  6tl!  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580 

FOR  FURTHER  INFORMATION  COffTACT: 
James  H.  Holden.  Jr    FTC/S-2023. 
Washington,  D.C.  20581.  (202)  326-2682; 
or  Christina  Perez,  rTC/S-2214, 
Washington,  D.C.  2058P  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  oi  the  Federai  Trade 
Commission  Act  .1H  Stat.  721.  15  U.S.C. 
46,  and  Section  A, 1-;  of  the 
Commissions  Rules  of  l^ractice  (16  CFR 
2.34),  notice  is  hereby  given  tiiat  the 
following  consent  agreement  containing 
a  consent  order  to  cease  and  desist, 
having  been  filed  ■•.  ith  and  accepted, 
subject  to  final  approval,  by  the 
Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (fiO) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
oectiun  4.9(b)(GHii;  ci  thu  Coui.iiissioii  ." 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 
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to  the  provisions  of  Section  2.34  of  the        and  renresentatives.  successors,  and 
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The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Praxair,  Inc.  ("Praxair") 
of  CBI  Industries.  Inc.  ("CBI"),  and  it 
now  appearing  that  Praxair,  hereinafter 
sometimes  referred  to  as  "Proposed 
Respondent,"  is  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
assets,  and  providing  for  certain  other 
relief: 

It  is  hereby  agreed  by  and  between 
Proposed  Respondent  Praxair,  by  its 
duly  authorized  officers  and  attorneys, 
and  counsel  for  the  Commission  that: 

1.  Proposed  Respondent  Praxair  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Delaware  with 
its  principal  executive  offices  located  at 
39  Old  Ridgebury  Road,  [>anbury, 
Connecticut  06810-5113. 

2.  Proposed  Respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  Respondent  waives: 

a.  any  further  procedural  steps: 

b.  the  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

d.  any  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  Proposed 
Respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  .such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  divest  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  with  respect  thereto. 
When  so  entered,  the  order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other>orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed'to  order  to  Proposed 
Respondent  shall  constitute  service. 
Proposed  Respondent  waives  any  right 
it  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Exposed  Respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
Respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
Respondent  further  understands  it  may 
be  liable  for  civil  penahies  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final.  By  signing  this  Agreement. 
Proposed  Respondent  represents  that 
the  relief  contemplated  by  this 
Agreement  can  be  accomplished. 

Order 

I 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Praxair"  means 
Praxair,  Inc..  its  directors,  officers, 
employees,  agents  and  representatives, 
predecessors,  successors  and  assigns;  its 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  by  Praxair,  Inc.,  and 
the  respective  directors,  officers, 
employees,  agents,  and  representatives, 
successors,  and  assigns  of  each. 

B.  "CBI"  means  CBI  Industries,  Inc., 
its  directors,  officers,  employees,  agents 
and  representatives,  predecessors, 
successors  and  assigns;  its  subsidiaries, 
divisions,  and  groups  and  affiliatos 
controlled  by  CBI,  and  the  respective 
directors,  officers,  employees,  agents. 


and  representatives,  successors,  and 
assigns  of  each. 

C.  "Commission"  means  the  Federal 
Trade  Commission. 

D.  "Acquisition"  means  Praxair's 
acquisition  of  issued  and  outstanding 
common  shares  of  CBI,  pursuant  to  a 
cash  tender  offer  dated  November  3, 
1995. 

E.  "Merchant  Atmospheric  Gases" 
means  oxygen,  nitrogen  and  argon  sold 
in  liquid  form  or  packaged  in  cylinders. 

F.  "Atmospheric  Gases  Plant"  means 
a  facility  that  produces  Merchant 
Atmospheric  Gases. 

G.  "Merchant  Divestiture  Assets  and 
Businesses"  means,  the  Vacaville  Plant, 
Irwindale  Plant,  Bozrah  Plant,  and 
Madison  Plant,  whether  divested 
individually  or  in  some  combination, 
including  the  assets,  properties, 
business  and  goodwill,  tangible  and 
intangible,  used  in  the  manufacture  and 
sale  of  merchant  atmospheric  gases  at 
those  plants,  including,  without 
limitation,  the  following: 

1.  all  real  property  interests,  including 
rights,  title  and  interest  in  and  to  owned 
or  leased  property,  together  with  all 
buildings,  improvements, 
appurtenances,  Ucenses  and  permits; 

2.  all  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
furniture,  tools  and  other  tangible 
personal  property,  including 
distribution  equipment  and  cylinders; 

3.  all  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  software  licenses,  inventions, 
patents,  technology,  know-how, 
specifications,  designs,  drawings, 
processes  and  quality  control  data; 

4.  rights  to  and  in  contracts,  including 
customer,  dealer,  distributor,  supply 
and  utility  contracts; 

5.  inventory,  supplies  and  storage 
capacity,  including  storage  vessels; 

6.  all  rights  under  warranties  and 
guarantees,  express  or  implied; 

7.  all  books,  records,  and  files;  and 

8.  all  items  of  prepaid  expense. 
H.  "Vacaville  Plant"  means  CBI's 

Atmospheric  Gases  Plant  located  in 
Vacaville,  California,  together  with  all 
associated  Merchant  Divestiture  Assets 
and  Businesses. 

I.  "Irwindale  Plant"  means  CBI's 
Atmospheric  Gases  Plant  located  in 
Irwindale,  California,  together  with  all 
associated  Merchant  Divestiture  Assets 
and  Businesses. 

J.  "Bozrah  Plant"  means  CBI's 
Atmospheric  Gases  Plant  located  in 
Bozrah,  Connecticut,  together  with  all 
associated  Merchant  Divestiture  Assets 
and  Businesses. 


K.  "Madison  Plant"  means  CBI's 
Atmospheric  Gases  Plant  located  in 
Madison,  Wisconsin,  together  with  all 
associated  Merchant  Divestiture  Assets 
and  Businesses. 

II 

It  is  further  ordered.  That: 

A.  Praxair  shall  divest,  absolutely  and 
in  good  faith,  within  twelve  (12)  months 
of  the  date  this  order  becomes  final,  the 
Merchant  Divestiture  Assets  and 
Businesses,  and  shall  also  divest  such 
additional  ancillary  CBI  assets  and 
effect  such  arrangements  as  are 
necessary  to  assure  the  marketability, 
viability  and  comp>etitiveness  of  the 
Merchant  Divestiture  Assets  and 
Businesses. 

B.  Praxair  shall  divest  the  Merchant 
Divestiture  Assets  and  Businesses, 
either  individually  or  in  some 
combination,  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  Merchant  Divestiture  Assets  and 
Businesses  as  an  ongoing,  viable 
operation  or  operations,  engaged  in  the 
same  business  in  which  the  Merchant 
Divestiture  Assets  and  Businesses  are 
engaged  at  the  time  of  the  proposed 
divestiture,  and  to  remedy  the  lessening 
of  competition  resulting  fi-om  the 
proposed  acquisition  as  alleged  in  the 
Commission's  complaint. 

C.  Pending  divestiture  of  the 
Merchant  Divestiture  Assets  and 
Businesses,  Praxair  shall  take  such 
actions  as  are  necessary  to  maintain  the 
viability,  marketability,  and 
competitiveness  of  the  Merchant 
Divestiture  Assets  and  Businesses,  and 
to  prevent  the  destruction,  removal, 
wasting,  deterioration  or  impairment  of 
the  Merchant  Divestiture  Assets  and 
Businesses  except  for  ordinary  wear  and 
tear. 

D.  Praxair  shall  comply  with  all  terms 
of  the  Agreement  to  Hold  Separate 
attached  to  this  order  and  made  a  part 
hereof  as  Appendix  I.  The  Agreement  to 
Hold  Separate  shall  continue  in  effect 
until  such  time  as  respondent  has 
divested  all  of  the  Merchant  Divestiture 
Assets  and  Businesses  as  required  by 
this  order. 

in 

It  is  further  ordered.  That: 
A.  If  Praxair  has  not  divested, 
absolutely  and  in  good  faith,  and  with 
the  prior  approval  of  the  Commission, 
the  Merchant  Divestiture  Assets  and 
Businesses  within  twelve  (12)  months  of 
the  date  this  order  becomes  final,  the 
Commission  may  appoint  a  trustee  to 


divest  the  Merchant  Divestiture  Assets 
and  Businesses.  In  the  event  that  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  §  5(7)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  §  45(1),  or  any  other  statute 
enforced  by  the  Commission,  Praxair 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  III  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  §5(7)  of 
the  Federal  Trade  Commission  Act,  or 
any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  Praxair 
to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III. A.,  Praxair  shall  consent  to 
the  following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Praxair, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Praxair  has  not  opposed, 
in  writing,  including  the  reasons  for 
opposing,  the  selection  of  any  proposed 
trustee  within  ten  (10)  days  after  notice 
by  the  staff  of  the  Commission  to  Praxair 
of  the  identity  of  any  proposed  trustee, 
Praxair  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Merchant  Divestiture  Assets  and 
Businesses. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  Praxair  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  transfers  to  the 
trustee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture(s)  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture(sj,  which  shall  be  subject  to 
the  prior  approval  of  the  Commission. 
If,  however,  at  the  end  of  the  twelve 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission,  or, 
in  the  case  of  a  court-appointed  trustee, 
by  the  court;  provided,  however,  the 


Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  bpoks, 
records  and  faci'ities  related  to  the 
Merchant  Divestiture  Assets  and 
Businesses,  or  to  any  other  relevant 
information,  as  the  trustee  may  request. 
Praxair  shall  develop  such  financial  or 
other  information  as  the  trustee  may 
request  and  shall  cooperate  with  the 
trustee.  Praxair  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture(s). 
Any  delays  in  divestiture  caused  by 
Praxair  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or,  for  a 
court-appointed  trustee,  by  the  court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Praxair's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture(s)  shall  be  made  in  the 
manner  and  to  the  acquirer  or  acquirers 
as  set  out  in  Paragraph  n  of  this  order, 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  for  any  of  the 
plants  to  be  divested  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  that  particular  plant 
to  the  acquiring  entity  or  entities 
selected  by  Praxair  from  among  those 
approved  by  the  Commission. 

7.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Praxair,  without  bond  or 
other  security  unless  paid  for  by  Praxair, 
on  such  reasonable  and  customary  terms 
and  conditions  as  the  Commission  or  a 
court  may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expense  of  Praxair,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  necessary  to  carry  out  the 
trustee's  duties  and  responsibilities.  The 
trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Praxair,  and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee's  divesting  the 
Merchant  Divestiture  Assets  and 
Businesses. 
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8.  Praxair  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  liabilities, 
or  expenses  arising  out  of,  or  in 
connection  with,  the  performance  of  the 
trustee's  duties,  including  all  reasonable 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  damages,  claims,  or  expenses 
result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.  A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Merchant  Divestiture 
Assets  and  Businesses. 

12.  In  the  event  that  the  trustee 
determines  that  he  or  she  is  unable  to 
divest  the  Merchant  Divestiture  Assets 
and  Businesses  in  a  manner  consistent 
with  the  Commission's  purpose  as 
described  in  Paragraph  n,  the  trustee 
may  divest  additional  ancillary  CBI 
assets  of  Praxair  and  effect  such 
arrangements  as  are  necessary  to  satisfy 
the  requirements  of  this  order. 

13.  The  trustee  shall  report  in  writing 
to  Praxair  and  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

IV 

It  is  further  ordered  that  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Praxair  has  fully 
complied  with  Paragraphs  11  and  III  of 
this  order.  Praxair  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  compUed  with 
Paragraphs  II  and  III  of  this  order. 
Praxair  shall  include  in  its  compliance 
reports,  among  other  things  that  are 
required  from  time  to  time,  a  full 
description  of  the  efforts  being  made  to 
comply  with  Paragraphs  II  and  III 
including  a  description  of  all 
substantive  contacts  or  negotiations  for 
the  divestiture(s)  required  by  this  order, 
including  the  identity  of  all  parties 
contacted.  Praxair  shall  include  in  its 


compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  re<:ommendations 
concerning  the  divestiture(s). 

V 

It  is  further  ordered  that,  for  the 
purpose  of  detennining  or  securing 
compliance  with  this  order,  Praxair 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Praxair,  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to 
Praxair,  and  without  restraint  or 
interference  from  Praxair,  to  interview 
officers,  directors,  or  employees  of 
Praxair,  who  may  have  counsel  present, 
regarding  any  such  matters. 

VI 

It  is  further  ordered  that  until  Praxair 
has  completed  all  of  its  obligations 
under  this  order,  Praxair  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  the 
Respondent  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  order. 

VII 

It  is  further  ordered  that  Respondent 
shall  not  be  obligated  to  comply  with 
this  Order  if  Praxair  abandons  the 
proposed  acquisition  of  CBI.  For 
purposes  of  this  Order,  Praxair  will  be 
deemed  to  have  abandoned  the 
proposed  acquisition  of  CBI  after  it 
provides  written  notice  to  the 
Commission  that  it  has  abandoned  its 
proposed  acquisition  and  has 
withdrawn  any  related  notifications 
filed  pursuant  to  Section  7A  of  the 
Clayton  Act,  as  amended,  15  U.S.C.  18a. 

Appendix  I 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate 
("Hold  Separate")  is  by  and  between 
Praxair.  Inc.  ("Praxair"),  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Delaware,  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 


15  U.S.C.  41,  et  seq.  (collectively,  the 
"Parties"). 

Premises 

Whereas,  on  November  3,  1995, 
Praxair  offered  to  purchase  all  of  the 
outstanding  common  shares  of  CBI 
Industries,  Inc.  (CBI");  and 

Whereas,  CBI,  with  its  principal  office 
and  place  of  business  located  at  800 
Jorie  Boulevard,  Oak  Brook,  Illinois 
60521-2268,  manufactures  and  markets, 
among  other  things.  Merchant 
Atmospheric  Gases;  and 

Whereas,  Praxair,  with  its  principal 
office  and  place  of  business  located  at 
39  Old  Ridgebury  Road,  Danbury, 
Connecticut  06810-5113,  manufactures 
and  markets,  among  other  things. 
Merchant  Atmospheric  Gases;  and 
Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  whether  it  would  violate  any 
of  the  statutes  enforced  by  the 
Commission;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Agreement  "},  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Merchant  Divestiture  Assets 
and  Businesses,  as  defined  in  Paragraph 
I.G.  of  the  Consent  Agreement,  during 
the  period  prior  to  the  final  acceptance 
and  issuance  of  the  Consent  Agreement 
by  the  Commission  (after  the  60-day 
public  conmient  period),  divestiture 
resulting  from  any  proceeding 
challenging  the  legality  of  the 
Acquisition  might  not  be  possible,  or 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Merchant 
Divestiture  Assets  and  Businesses  and 
the  Commission's  right  to  have  the 
Merchant  Divestiture  Assets  and 
Businesses  continue  as  viable 
competitors;  and 

Whereas,  the  purposes  of  this  Hold 
Separate  and  the  Consent  Agreement 
are: 

A.  to  preserve  the  Merchant 
Divestiture  Assets  and  Businesses  as 
viable,  competitive,  and  independent 
businesses  pending  divestiture  of  the 
Merchant  Divestiture  Assets  and 
Businesses,  and 


B.  to  remedy  any  anticompetitive 
effects  of  the  Acquisition;  and 

Whereas,  Praxair's  entering  into  this 
Hold  Separate  shall  in  no  way  be 
construed  as  an  admission  by  Praxair 
that  the  Acquisition  is  illegal;  and 

Whereas,  Praxair  understands  that  no 
act  or  transaction  contemplated  by  this 
Hold  Separate  shall  be  deemed  immune 
or  exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Hold  Separate. 

Now,  therefore,  the  Parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whethef  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  at  the 
time  it  accepts  the  Consent  Agreement 
for  public  comment,  it  will  grant  early 
termination  of  the  Hart-Scott-Rodino 
waiting  period,  as  follows: 

1.  Praxair  agrees  to  execute  and  be 
bound  by  the  Consent  Agreement. 

2.  Praxair  agrees  that  from  the  date 
this  Hold  Separate  is  accepted  until  the 
earliest  of  the  times  listed  in 
subparagraphs  2.a.-2.b.,  it  will  comply 
with  the  provisions  of  Paragraph  3.  of 
this  Hold  Separate: 

a.  three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Agreement  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  or 

b.  the  time  that  divestiture  of  the 
Merchant  Divestiture  Assets  and 
Businesses  as  required  by  Paragraph  II 
of  the  Consent  Agreement  is  completed. 

3.  To  assure  the  complete 
independence  and  viability  of  the 
Merchant  Divestiture  Assets  and 
Businesses,  and  to  assure  that  no 
material  confidential  information  is 
exchanged  between  Praxair  and  the 
Merchtmt  Divestiture  Assets  and 
Businesses,  Praxair  shall  hold  the 
Merchant  Divestiture  Assets  and 
Businesses  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  Within  30  days  from  the  date  this 
Hold  Separate  becomes  final  Praxair 
shall  cause  all  of  its  rights,  title  and 
interest  in  the  Merchant  Divestiture 
Assets  and  Businesses,  as  defined  in 
Paragraph  I.G.  of  the  Consent 
Agreement,  as  well  as  all  such  necessary 
personnel,  including  but  not  limited  to, 
payroll  and  marketing  personnel,  to  he 
transferred  to  a  separate  corporation 
("Nucorp"),  and  effect  any  other 
arrangements  as  are  necessary  to  ensure 
that  Nucorp  has  complete  viability  and 
independence  from  Praxair  (meaning 
here  and  hereinafter.  Praxair  excluding 
the  Merchant  Divestiture  Assets  and 
Businesses,  personnel  connected  with 
the  Merchant  Divestiture  Assets  and 


Hiisinesses,  and  Nucorp  as  of  the  date 
this  Agreement  is  signed,  but  including 
all  other  portions  of  CBI). 

b.  Nu(  orp  shall  be  held  separate  and 
apart  and  shall  be  managed  and 
operated  independently  of  Praxair, 
except  to  the  extent  that  Praxair  must 
exercise  direction  and  control  over 
Nucorp  to  assure  compliance  with  this 
Hold  Separate  or  the  Consent 
Agreement. 

c.  Praxair  shall  maintain  the 
marketability,  viability,  and 
competitiveness  of  Nucorp,  including 
the  Merchant  Divestiture  Assets  and 
Businesses,  and  shall  not  cause  or 
permit  the  destruction,  removal, 
wasting,  deterioration,  or  impairment  of 
any  assets  or  business  it  may  have  to 
divest  except  in  the  ordinary  course  of 
business  and  except  for  ordinary  wear 
and  tear,  and  it  shall  not  sell,  transfer, 
encumber  (other  than  in  the  normal 
course  of  business),  or  otherwise  impair 
the  marketability,  viability  or 
competitiveness  of  Nucorp  including 
the  Merchant  Divestiture  Assets  and 
Businesses. 

d.  Praxair  shall  appoint  a 
knowledgeable  person  among  the  top 
management  of  CBI's  Merchant 
Atmospheric  Gases  Business  to  manage 
and  maintain  Nucorp  on  a  day  to  day 
basis  during  the  term  of  the  Hold 
Separate  The  manager  shall  have 
exclusive  management  and  control  of 
Nucorp,  and  shall  manage  Nucorp 
independently  of  Praxair's  other 
businesses. 

e.  The  Manager  shall  report 
exclusively  to  the  Nucorp  Management 
Committee  ("Management  Committee"). 
The  Management  Committee  shall 
consist  of  the  Manager;  two  other 
knowledgeable  persons  from  among  the 
top  management  of  CBI's  Merchant 
Atmospheric  Gases  Business;  and  two 
Praxair  financial  officers  or  comparable, 
knowledgeable  persons  from  Praxair's 
financial  office  who  have  no  direct 
involvement  with  Praxair's  Merchant 
Atmospheric  Gases  Business  ("Praxair 
Management  Committee  Members"). 
The  Chairman  of  the  Management 
Committee  shall  be  the  Manager.  Except 
for  the  f  raxair  Management  Committee 
Members  serving  on  the  Management 
Committee.  Praxair  shall  not  permit  any 
officer,  employee,  or  agent  of  Praxair 
also  to  be  an  officer,  employee  or  agent 
of  Nucorp.  Each  Management 
Committee  member  shall  enter  into  a 
confidentiality  agreement  agreeing  to  be 
bound  by  the  terms  and  conditions  set 
forth  in  Attachment  A,  appended  to  this 
Hold  Separate.  The  Management 
Committee  shall  meet  monthly  during 
the  course  of  the  Hold  Separate,  and  as 
otherwise  necessary.  Meetings  of  the 


Management  Committee  during  the  term 
of  the  Hold  Separate  shall  be  audio 
recorded,  and  the  recording  shall  be 
retained  for  two  (2)  years  after  the 
termination  of  the  Hold  Separate. 

f.  All  material  transactions,  out  of  the 
ordinary  course  of  business  and  not 
precluded  by  Paragraph  3  hereof,  shall 
be  subject  to  a  majority  vote  of  the 
Management  Committee. 

g.  Praxair  shall  not  exercise  direction 
or  control  over,  or  influence  directly  or 
indirectly,  Nucorp,  including  the 
Merchant  Divestiture  Assets  and 
Businesses,  the  Management 
Committee,  or  the  Manager  of  Nucorp, 
any  of  their  operations,  assets,  or 
businesses;  provided,  however,  that 
Praxair  may  exercise  only  such 
direction  and  control  over  Nucorp  as  is 
necessary  to  assure  compliance  with 
this  Hold  Separate,  the  Consent  Order 
and  with  all  applicable  laws  and  except 
as  otherwise  provided  in  this  Hold 
Separate. 

h.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  and  consummating  the 
Acquisition,  defending  investigations  or 
litigation,  obtaining  legal  advice, 
complying  with  this  Hold  Separate  or 
the  Consent  Order  or  negotiating 
agreements  to  divest  assets,  Praxair  shall 
not  receive  or  have  access  to,  or  the  use 
of,  any  material  confidential 
information  of  Nucorp  or  the  activities 
of  the  Manager  or  Management 
Conunittee  not  in  the  public  domain, 
nor  shall  Nucorp,  the  Manager,  or  the 
Management  Committee  receive  or  have 
access  to,  or  the  use  of,  any  material 
confidential  information  about  Praxair. 
Praxair  may  receive  on  a  regular  basis 
from  Nucorp  aggregate  financial 
information  necessary  and  essential  to 
allow  Praxair  to  file  financial  reports, 
tax  returns,  and  personnel  reports.  Any 
such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  be 
uSed  only  for  the  purposes  set  forth  in 
this  subparagraph.  ("Material 
confidential  information,"  as  used 
herein,  means  competitively  sensitive  or 
proprietary  information,  including,  but 
not  limited  to.  customer  lists,  price  lists, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets,  not  independently  known  to: 

1.  Praxair,  with  regard  to  Nucorp, 
including  the  Merchant  Divestiture 
Assets  and  Businesses,  from  sources 
other  than  Nucorp  or  its  employees  or 
the  Management  Committee;  or 

2.  The  Management  Committee  or 
Nucorp  or  its  employees,  with  regard  to 
Praxair,  from  sources  other  than 
Praxair.) 
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i.  Except  as  is  permitted  by  this  Hold 
Separate,  the  Praxair  Management 
Committee  Members  shall  not  receive 
any  Nucorp  material  confidential 
information  and  shall  not  disclose  any 
such  information  obtained  through  their 
involvement  with  Nucorp  to  Praxair  or 
use  it  to  obtain  any  advantage  for 
Praxair.  The  Praxair  Management 
Committee  Members  shall  participate  in 
matters  that  come  before  the 
Management  Committee  only  for  the 
limited  purpose  of  considering  any 
capital  investment  of  over  $250,000. 
approving  any  proposed  budget  and 
operating  plans,  authorizing  dividends 
and  repayment  of  loans  consistent  with 
the  provisions  hereof,  reviewing 
material  transactions  described  in 
subparagraph  3.f,  and  carrying  out 
Praxair's  responsibilities  under  the  Hold 
Separate  and  the  Consent  Agreement. 
Except  as  permitted  by  the  Hold 
Separate,  the  Praxair  Management 
Committee  Members  shall  not 
participate  in  any  matter,  or  attempt  to 
influence  the  votes  of  the  other  directors 
on  the  Management  Committee  with 
respect  to  matters  that  would  involve  a 
conflict  of  interest  between  Praxair  and 
Nucorp,  including  the  Merchant 
Divestiture  Assets  and  Businesses. 

j.  Praxair  shall  not  change  the 
composition  of  the  Management 
Committee  unless  a  majority  of  the 
Management  Committee  consents.  The 
Chairman  of  the  Management 
Committee  shall  have  the  power  to 
remove  members  of  the  Management 
Committee  for  cause  and  to  require 
Praxair  to  appoint  replacement  members 
to  the  Management  Committee  in  the 
same  manner  as  provided  in  Paragraph 
3.e.  of  ihis  Hold  Separate.  Praxair  shall 
not  change  the  composition  of  the 
management  of  the  Merchant 
Divestiture  Assets  and  Businesses,  - 
except  that  the  Management  Committee 
shall  have  the  power  to  remove 
management  employees  for 
unsatisfactory  performance  or  for  causes 
k.  If  the  Chairman  of  the  Management 
Committee  ceases  to  act  or  fails  to  act 
diligently,  a  substitute  Chairman  shall 
be  appointed  in  the  same  manner  as 
provided  in  Paragraphs  3.d.  and  3.e. 

I.  CBI  personnel  connected  with 
Nucorp  or  the  Merchant  Divestiture 
Assets  and  Businesses  or  providing 
support  services  to  Nucorp  or  the 
Merchant  Divestiture  Assets  and 
Businesses  as  of  the  date  this  Hold 
Separate  is  signed  shall  continue,  as 
employees  of  Praxair,  to  provide  such 
services  as  of  the  date  of  this  Hold 
Separate.  Such  Praxair  personnel  must 
retain  and  maintain  all  material 
conBdantial  information  relating  to 
Nucorp,  including  the  Merchant 


Divestiture  Assets  and  Businesses  on  a 
confidential  basis  and.  except  as  is 
permitted  by  this  Hold  Separate,  such 
persons  shall  be  prohibited  from' 
providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing  any 
such  information  to  or  with  any  other 
person  whose  employment  involves  any 
other  Praxair  business. 

Such  Praxair  personnel  shall  also 
execute  a  confidentiality  agreement 
prohibiting  the  disclosure  of  any 
material  confidential  information 
concerning  Nucorp,  including  the 
Merchant  Divestiture  Assets  and 
Businesses,  or  Praxair  information. 

m.  Nucorp  shall  be  staffed  with 
sufficient  employees  to  maintain  the 
viability  and  competitiveness  of  the 
Merchant  Divestiture  Assets  and 
Businesses,  which  employees  shall  be 
Nucorp  employees  and  may  also  be 
hired  firom  sources  other  than  Praxair. 
Each  management  employee  of  Nucorp 
shall  execute  a  confidentiality 
agreement  prohibiting  the  disclosure  of 
any  material  confidential  information 
concerning  Nucorp. 

n.  Praxair  shall  circulate  to  the 
management  employees  of  Nucorp  and 
appropriately  display  a  notice  of  this 
Hold  Separate  and  Consent  Order  in  the 
form  attached  hereto  as  Attachment  A. 

o.  Praxair  shall  cause  Nucorp  to 
expend  funds  for  research  and 
development,  quality  control, 
manufacturing  and  marketing  of  the 
products  produced  at  Nucorp  at  a  level 
not  lower  than  that  budgeted  for  the 
1994  fiscal  year,  and  shall  increase  such 
spending  as  deemed  reasonably 
necessary  in  light  of  competitive 
conditions.  Within  thirty  (30)  days  of 
the  date  of  this  Hold  Separate,  the 
Chairman  of  the  Management 
Committee  shall  develop  a  budget  and 
operating  plan  for  the  1996  fiscal  year 
that  complies  with  the  provisions  of  this 
Paragraph  and  present  it  to  the 
Management  Committee  for  approval.  If 
necessary,  Praxair  shall  provide  Nucorp 
with  any  funds  to  accomplish  the 
foregoing.  Praxair  shall  provide  to 
Nucorp  such  support  services  as 
provided  by  CBI  prior  to  the 
Acquisition. 

p.  Praxair  shall  provide  Nucorp  with 
sufficient  working  capital  to  operate  at 
a  level  not  less  than  the  rate  of  operation 
in  effect  during  the  twelve  (12)  months 
preceding  the  date  of  this  Hold 
Separate. 

q.  The  Management  Committee  shall 
serve  at  the  cost  and  expense  of  Praxair. 
Praxair  shall  indemnify  the 
Management  Committee  against  any 
losses  or  claims  of  any  kind  that  might 
arise  out  of  its  involvement  under  this 
Hold  Separate,  except  to  the  extent  that 


such  losses  or  claims  result  from 
misfeasance,  gross  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the 
Management  Committee  members. 

r.  The  Management  Committee  shall 
havef  access  to  and  be  informed  about  all 
companies  who  inquire  about,  seek  or 
propose  to  buy  the  Merchant  Divestiture 
Assets  and  Businesses. 

s.  Notwithstanding  the  provisions  of 
Paragraph  3.i.,  companies  who 
undertake  a  due  diligence  process  in  the 
course  of  negotiations  to  purchase 
Nucorp,  or  any  part  thereof,  may  be 
accompanied  and  assisted  by  either  or 
both  of  the  Praxair  Management 
Committee  Members,  in  addition  to 
appropriate  Nucorp  employees  selected 
by  the  Management  Committee.  The 
Praxair  Management  Committee 
Members  may  delegate  tasks  relating  to 
such  due  diligence  to  attorneys, 
accountants  and/or  other  financial 
employees  of  Praxair  who  are  not 
directly  engaged  in  the  Praxair 
Merchant  Atmospheric  Gases  Business; 
provided,  however,  that  such  Praxair 
employees,  accountants  and  attorneys 
shall  execute  a  confidentiality 
agreement  prohibiting  the  disclosure  of 
any  Nucorp  material  confidential 
information. 

4.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Praxair  to  divest  itself  of 
Nucorp,  or  any  additional  assets,  as 
provided  in  the  Consent  Agreement,  or 
to  seek  any  other  injunctive  or  equitable 
relief.  Praxair  shall  not  raise  any 
objection  based  on  the  expiration  of  the 
applicable  Hart-Scott-Rodino  Antitrust 
Improvements  Act  waiting  period  or  the 
fact  that  the  Commission  has  permitted 
the  Acquisition.  Praxair  shall  also  waive 
all  rights  to  contest  the  validity  of  this 
Hold  Separate. 

5.  To  the  extent  that  this  Hold 
Separate  requires  Praxair  to  take,  or 
prohibits  Praxair  from  taking,  certain 
actions  that  otherwise  may  be  required 
or  prohibited  by  contract,  Praxair  shall 
abide  by  the  terms  of  this  Hold  Separate 
or  the  Consent  Agreement,  and  shall  not 
assert  as  a  defense  such  contraci 
requirements  in  any  action  brought  by 
the  Commission  to  enforce  the  terms  of 
this  Hold  Separate  or  the  Consent 
Agreement. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold 
Separate,  subject  to  any  legally 
recognized  privilege  or  provision  of 
applicable  law,  and  upon  written 
request  with  reasonable  notice  to 
Praxair  made  to  its  General  Counsel, 
Praxair  shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 


a.  Access  during  the  office  hours  of 
Praxair  and  in  the  presence  of  counsel 
to  inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Praxair  or  relating  to  compliance  with 
this  Hold  Separate; 

b.  Upon  five  (5)  days'  notice  to 
Praxair,  and  without  restraint  or 
interference  from  it,  to  interview  officers 
or  employees  of  Praxair,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

7.  This  Hold  Separate  shall  not  be 
binding  until  approved  by  the 
Commission. 

Attachment  A — Notice  of  Divestiture 
and  Requirement  for  Contldentidlity 

Praxair,  Inc.  ("Praxair")  and  CBi 
Industries,  Inc.  have  entered  into  a 
Consent  Agreement  and  Agreement  to 
Hold  Separate  with  the  Federal  Trade 
Commission  ("Commission")  relating  to 
the  divestiture  of  the  Merchant 
Divestiture  Assets  and  Businesses.  Until 
after  the  Commission's  Order  becomes 
final  and  the  Merchant  Divestiture 
Assets  and  Businesses  are  divested,  the 
Merchant  Divestiture  Assets  and 
Businesses  must  be  managed  and 
maintained  as  a  separate  company, 
independent  of  all  other  Praxair 
businesses.  All  competitive  information 
relating  to  The  Merchant  Divestiture 
Assets  and  Businesses  must  be  retained 
and  maintained  by  the  persons  involved 
in  the  Merchant  Divestiture  Assets  and 
Businesses  on  a  confidential  basis  and 
such  persons  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing  any 
such  information  to  or  with  any  other 
person  whose  employment  or  agency 
involves  any  other  Praxair  business. 
Similarly,  all  such  persons  involved  in 
any  other  Praxair  business  shall  be 
prohibited  ftt)m  providing,  discussing, 
exchanging,  circulating  or  otherwise 
furnishing  competitive  information 
about  such  business  to  or  with  any 
person  whose  employment  or  agency 
involves  the  Merchant  Divestiture 
Assets  and  Businesses. 

Any  violation  of  the  Consent 
Agreement  or  the  Agreement  to  Hold 
Separate,  incorporated  by  reference  as 
part  of  the  Consent  Order,  may  subject 
Praxair  to  civil  penalties  and  other  relief 
as  provided  bv  law. 

Analysis  ut  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted  subjec-t  to 
final  approval  an  agreement  containing 
a  proposed  Consent  Order  from  Praxair, 
Inc.  ("Praxair"),  under  which  Praxair 


will  be  required  to  divest  all  of  the 
assets  and  businesses  relating  to  four 
CBI  Industries,  Inc.fCBI")  plants  that 
produce  atmospheric  gases.  In  addition, 
the  Commission  has  accepted  an 
Agreement  to  Hold  Separate  ("Hold 
Separate"),  under  which  Praxair  will  be 
required  to  preserve  the  assets  to  be 
divested  as  viable,  competitive  and 
independent  businesses  pending 
divestiture. 

Thti  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement  s  proposed  Order. 

Pursuant  to  a  cash  tender  offer  dated 
November  3,  1995,  Praxair  proposed  to 
acquire  all  of  the  common  shares  of  CBI 
in  a  transaction  valued  at  approximately 
$2.0  billion.  On  December  22,  1995.  the 
parties  entered  into  a  definitive 
agreement  whereby  Praxair  will 
purchase  all  of  CBI's  common  shares. 
The  proposed  complaint  alleges  that  the 
acquisition,  if  consummated,  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C  §  18,  and  Section  5 
of  the  Federal  Trade  Commission  Act,  as 
amended.  15  U.S.C.  §45,  in  the  markets 
for  merchant  oxygen  and  merchant 
nitrogen  in  Northern  and  Southern 
California,  Eastern  Connecticut,  and 
Western  Wisconsin/Southeastern 
Minnesota,  and  in  the  market  for 
merchant  argon  in  Eastern  Connecticut, 
and  Western  Wisconsin/Southeastern 
Minnesota. 

Common  air  consists  of  three 
principal  gases  which  exist  in  the 
atmosphere  in  fixed  proportions: 
nitrogen  (78%);  oxygen  (21%);  and 
argon  (0.9%).  These  gases  are  commonly 
referred  to  collectively  as  "atmospheric 
gases."  Nitrogen  is  used  primarily  to 
create  inert  environments  in 
applications  such  as  heat  treating  and 
chemical  blanketing,  and  also  for 
freezing  purposes  in  industries  such  as 
food  products.  Oxygen  is  used  mainly 
for  combustion  and  oxidization 
purposes  in  applications  such  as 
foundries,  and  steel  and  glass 
production,  and  also  for  medical 
purposes.  Argon  is  mostly  used  for 
welding  purposes.  Because  of  their 
unique  properties,  there  are  no  adequate 
substitutes  for  nitrogen,  oxygen  or 
argon.  "Merchant"  atmospheric  gases 
are  products  (nitrogen,  oxygen  and 
argon)  supplied  to  customers  in  either 
in  bulk  liquid  form  or  gaseous  form  in 
cylinders. 


Geographically,  due  to  significant 
transportation  costs,  merchant  nitrogen 
and  merchant  oxygen  can  be 
economically  shipped  a  maximum  of 
approximately  150  to  300  miles  from  the 
production  facility,  depending  on  such 
factors  as  the  degree  of  traffic  congestion 
in  a  given  area.  Merchant  argon  can  be 
shipped  much  longer  distances  (up  to 
approximately  1.000  miles),  because  it 
is  more  expensive  than  nitrogen  and 
oxygen. 

Praxair's  acquisition  of  CBI  would 
reduce  the  number  of  merchant  nitrogen 
and  merchant  oxygen  competitors  in 
both  Northern  and  Southern  California 
from  five  to  four.  In  the  Northern 
California  market,  the  post-acquisition 
Herfindahl-Hirschman  Index  ("HHI") 
would  increase  by  431  points  to  3366. 
and  Praxair  would  increase  its  share  of 
that  market  to  32%.  In  the  Southern 
California  market,  the  post-acquisition 
HHI  would  increase  by  440  points  to 
2727.  and  Praxair  would  become  the 
market  leader  with  34.8%  of  the  market. 
In  two  additional  areas.  Eastern 
Connecticut  and  Western  Wisconsin/ 
Southeastern  Minnesota.  Praxair  and 
CBI  are  each  other's  closest  geographic 
competitor  in  merchant  nitrogen, 
oxygen  and  argon. 

New  entry  into  any  of  these  four  areas 
would  also  be  time-consuming  and 
unlikely.  Construction  of  a  new 
manufacturing  facility  capable  of 
serving  the  merchant  atmospheric  gases 
markets  takes  approximately  two  years, 
and  is  unlikely  as  a  large  percentage  of 
a  new  plant's  output  must  be  sold  out 
prior  to  or  shortly  after  opening  in  order 
to  account  for  the  facility's  opening 
costs  and  the  need  to  operate  the  plant 
at  a  sufficient  level  of  capacity 
utilization. 

Praxair's  acquisition  of  CBI  poses 
serious  antitrust  concerns.  In  the 
Northern  and  Southern  California 
markets  for  merchant  nitrogen  and 
oxygen,  the  acquisition  would  eliminate 
direct  actual  competition  between 
Praxair  and  CBI,  enhance  the  likelihood 
of  coordinated  interaction,  and  thereby 
increase  the  likelihood  that  consumers 
would  be  forced  to  pay  higher  prices. 
Coordinated  interaction  would  be 
enhanced  in  Northern  and  Southern 
California  because  merchant  nitrogen 
and  oxygen  are  homogeneous  products 
and  the  remaining  firms  in  both  markets 
would  be  a  fairly  homogeneous  group 
that  have  similar  incentives.  In  Eastern 
Connecticut  and  Western  Wisconsin/ 
Southeastern  Minnesota,  where  Praxair 
and  CBI  are  each  other's  closest 
geographic  competitor  in  merchant 
nitrogen,  oxygen  and  argon,  the 
acquisition  would  eliminate  direct 
actual  competition  between  the  parties 
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and  increase  the  likelihood  that  Praxair 
would  unilaterally  raise  prices  to 
consumers. 

Under  the  proposed  Consent  Order, 
Praxair  is  required  to  divest  four  of 
CBI's  atmospheric  gases  production 
facilities,  either  individually  or  in  some 
combination.  These  facilities  are  located 
in:  (1)  Vacaville,  California;  (2) 
Irwindale,  California;  (3)  Bozrah, 
Connecticut;  and  (4)  Madison, 
Wisconsin.  The  proposed  Consent  states 
that  this  divestiture  shall  take  place 
within  twelve  (12)  months  of  the  date 
the  proposed  Order  becomes  final,  and 
shall  be  to  an  acquirer  or  acquirers 
approved  by  the  Commission.  If  Praxair 
fails  to  divest  the  a.ssets  within  12 
months,  a  trustee  may  be  appointed  to 
divest  the  four  plants. 

The  proposed  Order  also  requires 
Praxair  to  take  all  steps  necessary  to 
ensure  that  the  plants  to  be  divested 
continue  as  ongoing,  viable  and 
competitive  operations.  To  this  end,  an 
Agreement  to  Hold  Separate  is 
incorporated  into  the  proposed  Order  to 
preserve  the  four  plants  to  be  divested 
and  to  remedy  any  anticompetitive 
effects  of  the  acquisition.  Under  the 
Hold  Separate,  Praxair  commits  to 
assure  the  complete  independence  and 
viability  of  the  four  plants  to  be 
divested.  Furthermore,  to  assure  that  no 
confidential  information  is  exchanged 
between  Praxair  and  the  businesses  that 
will  be  divested,  Praxair  will  hold  those 
businesses  separate  and  apart  from  all  of 
its  other  operations. 


The  Order  also  requires  Praxair  to 
provide  the  Commission  a  report  of 
compliance  with  the  divestiture 
provisions  of  the  Order  within  sixty  (60) 
days  following  the  date  the  Order 
becomes  final,  and  every  sixty  (60)  days 
thereafter  until  Praxair  has  completed 
the  required  divestiture. 

Finally,  with  the  exception  of  the 
Eastern  Connecticut  and  Western 
Wisconsin/Southea.stem  Minnesota 
areas,  where  Praxair  and  CBI  are  each 
other's  closest  geographic  comp>etitor, 
the  Complaint  accompanying  the 
Consent  Order  does  not  allege  a 
violation  with  respect  to  merchant 
argon.  Because  merchant  argon  can  be 
economically  shipped  significantly 
greater  distances  than  nitrogen  and 
oxygen,  the  geographic  market  for 
merchant  argon  most  likely  consists  of 
the  contiguous  United  States.  CBI's 
share  of  the  argon  market  is  extremely 
small,  seven  other  competitore  would 
remain  in  the  market  after  the 
acquisition,  and  anticompetitive  effects 
on  a  national  scale  appear  unlikely. 
However,  localized  unilateral 
anticompetitive  effects  are  likely  in  the 
Eastern  Connecticut  and  Western 
Wisconsin/ Southeastern  Minnesota 
areas,  where  Praxair  and  CBI  are  each 
other's  closest  competitors.  The 
divestitures  that  the  proposed  Consent 
Order  requires  in  Eastern  Connecticut 
and  Western  Wisconsin/Southeastern 
Minnesota  eliminate  the  likelihood  of 
unilateral  anticompetitive  effects  in 
merchant  argon  in  those  areas. 

Annual  Burden  Estimates 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  96-788  Filed  1-19-96;  8:45  am) 
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DEt^'AP^MfcNT  OF  HEiLTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Ir'orrnation  Collection 
Activity;  Comment  Request 

Proposed  Project(s): 

Title:  Refugee  Unaccompanied  Minor 
Placement  Report,  Refugee 
Unaccompanied  Minor  Progress  Report. 

OMB  No.:  0970-0034. 

Description:  The  two  reports  collect 
information  necessary  to  administer  the 
refugee  unaccompanied  minor  program. 
The  ORR-3  (Placement  Report)  is 
submitted  to  ORR  by  the  service 
provider  agency  at  initial  placement  and 
whenever  there  is  a  change  in  the 
child's  status,  including  termination 
from  the  program.  The  ORR-4  is 
submitted  annually  and  records  the 
child's  progress  toward  the  goals  listed 
in  the  child's  case  plan. 

Respondents:  State  governments. 
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Instrument 

No.  of  re- 
spondents 

No.  of  re- 
sponses per 
respondent 

Average 

burden 

tiours  per 

response 

Tdtal  bur- 
den tiours 

ORR-3  _ „ _ 

ORR^ 

20 
20 

50 
55 

.417 
.250 

417 
275 

Estimated  Total  Annual  Burden  Hours:  692. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  below. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade.  SW..  Washington,  E)C 
20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 


identified  by  title.  Electronic  comments 
must  be  submitted  as  an  ASQI  file 
without  special  characters  or 
encryption. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  )anuary  16, 1996. 
Roberta  Katson, 

Director,  Division  of  Information,  Resource 

Management  Services. 
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Administration  on  Aging 

White  House  Conference  on  Aging; 
Compilation  of  Comments  From  the 
Governors  on  the  Proposed  Report 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 
ACTION:  Compilation  of  Governors' 
Comments  (Initial  Report). 

summary:  The  Policy  Committee  of  the 
White  House  Conference  on  Aging  is 
publishing  a  compilation  of  the 
comments  received  from  Governors,  as 
stipulated  in  the  Older  American  Act,  in 
response  to  the  proposed  report  of  the 
Conference  sent  August  1,  1995.  The 
Governors  had  90  days  in  which  to 
review  the  proposed  report  and  respond 
with  comments.  Comments  were  due 
November  1.  1995.  This  notice  is  an 
overview  of  the  comments  received  on 
the  proposed  report  and  a  listing  of  the 
Governors  who  responded. 

Copies  of  the  full  text  of  the 
Governors'  Comments  may  be  obtained 
from  the  White  House  Conference  on 
Aging.  An  image  file  (TIFF)  will  also  be 
available  electronically  by  accessing  the 
Federal  Bulletin  Board.  This  is  a 
secured  FTP  site.  All  users  must  access 
TELNET  to  obtain  a  User-ID  and  a 
password.  The  full  text  of  the 
Governors'  comments  will  also  be 
published  in  the  White  House 
Conference  on  Aging  final  report. 
Contact  information  is  listed  below. 
FOfl  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging,  501 
School  Street  SW.,  8th  Floor. 
Washington,  DC  20024-2755.  The  main 
telephone  number  for  the  Conference  is 
(202)  245-7116  and  the  FAX  number  is 
(202)  245-7857.  The  INTERNET  address 
(CONFERENCEOBAN- 
GATE.AOA.DHHS.GOV)  may  also  be 
used. 

To  obtain  the  full  text  of  the 
Governors'  rx)mments: 

•  access  the  Federal  Bulletin  Board 
via  modem  (setting  8  N  1)— (202)  512- 
1387; 

•  access  TELNET  via  INTERNET— 
fedbbs.access.gpo.gov; 

•  write  to  the  WHCoA  at  the  above 
address;  or 

•  after  March  31, 1996  contact: 
National  Aging  Information  Center,  500 
E  St.  SW.,  Washington,  DO  20024-2710. 
The  telephone  number  is  (202)  554- 
9800. 

SUPPLEMENTARY  INFORMATION:  The  Older 
Americans  Act  (Act)  Amendments  of 
1992,  Public  Law  102-375.  requires  the 
Policy  Committee  (which  oversees  the 
1995  White  House  Conference  on  Aging) 
review  the  comments  received  from  the 
Governors  in  response  to  the  proposed 


report  on  the  Conference  sent  to  them 
for  review  .•\ugust  3.  The  Act  stipulates 
that  the  proposed  report  is  to  be 
submitted  to  the  Governors  within  90 
(invs  of  the  end  of  the  Conference  (the 
ronferpnce  ended  on  May  5)  and  the 
t.overnors  have  90  days  in  which  to 
review  the  report  and  solicit  comments 
on  it. 

Just  five  years  short  of  the  next 
millennium,  the  fourth  White  House 
Conference  on  Aging  took  place  at  a 
time  of  significant  demographic  change 
highlighted  by  significant  growth  in  the 
85  and  over  and  the  minority  aged 
population  and  the  rapidly  aging  baby 
boom  generation.  Delegates  to  the  May 
2-5.  1995.  Conference  were  charged 
with  helping  to  shape  the  Nation's 
policies  so  that  they  might  better  meet 
the  diverse  needs  of  older  Americans 
while  harnessing  the  vast  talent  and 
resources  of  older  people.  Debate  on 
these  important  issues  took  place  within 
the  context  of  our  Nation's  fiscal 
constraints  and  competing  priorities. 

The  1995  White  House  Conference  on 
Aging  (WHCoA)  was  the  first  to 
highlight  the  relationship  between  the 
generations.  The  Conference  theme, 
"America  Now  and  Into  the  21st 
Century:  Generations  Aging  Together 
With  Independence,  Opportunity  and 
Dignity"  exemplifies  this 
interdependence. 

A  unique  feature  of  this  WHCoA  has 
been  the  involvement  of  individuals 
from  the  grassroots.  Over  800  pre- 
Conference  events  were  held  in  the  fifty 
States  and  three  of  the  territories.  The 
recommendations  which  emerged  from 
these  events  played  a  major  role  in 
determining  the  agenda  and  theme  of 
the  Conference  as  well  as  the 
resolutions  drafted  for  the  delegates  to 
vote  on.  Other  major  sources  of 
grassroots  input  included  more  than  900 
public  comments  received  on  the 
proposed  agenda  published  in  the 
Federal  Register  and  the  numerous 
letters  received  from  States,  individuals, 
and  public  and  private  organizations. 
This  grassroots  process  has  continued 
with  more  than  250  post  Conference 
events  around  the  country  looking  at 
implementation  strategies  for  the 
resolutions  of  greatest  importance  to  the 
participants  in  the  event. 

The  proposed  report  included  a 
comprehensive  policy  statement  on 
aging,  an  overview  of  the  resolution 
process  and  the  45  resolutions 
(synthesized  from  the  50  adopted  at  the 
Conference)  and  brief  information  about 
implementation  of  each  resolution. 
Governors  were  asked  to  look 
particularly  at  the  policy  statement  and 
implementation  of  the  resolutions.  They 
were  encouraged  to  look  at  the 


resolutions  from  the  context  of  what 
their  States  were  doing  as  well  as  what 
impact  a  resolution  would  have  on  their 
States  if  implemented. 

The  national  policy  on  aging 
statement  reiterated  that  the  1995 
WHCoA  defined  aging  as  a  lifelong 
process  which  encompasses  all 
generations.  It  further  stated  that  the 
aging  of  society  presents  an  opportunity 
but  also  an  obligation  for  our  Nation 
with  every  State  experiencing  an 
increase  in  the  population  of  persons 
age  65  and  over  during  this  decade.  This 
trend  is  expected  to  continue  into  the 
21st  century  with  especially  dramatic 
growth  in  minority  elderly  populations. 

The  Statement  addressed  the  concern 
that  national  aging  policy  for  the  present 
and  the  future  not  be  developed  in  a 
vacuum.  Political  and  fiscal  choices 
must  be  made.  Priorities  must  be 
established  within  these  basic 
principles  which  provide  the  framework 
for  a  national  policy  on  aging: 

•  Affirm  support  for  programs  and 
policies  which  have  been  extraordinary 
successes  of  aging  policy  in  the  United 
States; 

•  Strengthen  independence; 

•  Promote  personal  security; 

•  Encourage  and  empower  people  to 
share  responsibility  for  their  own  aging 
while  ensuring  that  the  needs  of  the 
most  vulnerable  are  met; 

•  Recognize  older  persons  as 
resources,  utilize  their  experience, 
knowledge  and  skills; 

•  Value  the  interdependence  of 
generations;  and 

•  Ensure  the  quality  of  life  of  all 
Americans  as  they  age. 

The  other  main  component  of  the 
proposed  report  was  the  resolutions: 
how  they  were  developed,  the  text  of 
each  resolution  and  how  they  might  be 
implemented.  The  resolutions  are  a 
major  product  of  the  Conference  as 
defined  in  the  authorizing  legislation. 
The  Policy  Committee  had  decided 
while  planning  the  Conference  to 
concentrate  the  delegates'  attention  on  a 
limited  set  of  focused  resolutions  for 
action. 

Recommendations  from  pre- 
Conference  events  were  sorted  based  on 
the  framework  outlined  in  the  final 
agenda  and  then  used  to  draft  the 
resolutions  to  be  debated  by  the 
delegates  at  the  Conference.  Delegates 
also  sought  the  necessary  support 
(signatures  of  at  least  10%  of  the 
delegates)  to  place  their  own  resolutions 
on  the  ballot.  On  the  final  day  of  the 
Conference,  delegates  voted  on 
resolutions.  The  53  resolutions  from  the 
Conference  were  later  synthesized  to 
produce  a  final  set  of  45  resolutions. 
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elements  necessary  for  implementation 
of  the  resolutions  were  identified  and 
suggested  implementation  plans  were 
prepared.  The  proposed  report  covered 
these  three  elements  as  a  means  to  focus 
and  guide  further  discussion  regarding 
resolution  implementation: 

•  Who  has  the  responsibility  to  lead 
and  take  action: 

Federal,  state,  tribal,  and  local 

government 
Business 
Organized  labor 
Foundations 
Non-profits 
Aging  network 
Delegates 
Individuals 

•  Specific  action  to  be  taken: 
Legislative  (new  legislation, 

amendments  to  existing  laws,  and 

resolutions  at  the  federal,  state  and 

local  levels) 
Regulatory  (new  Regulations, 

modifications  of  existing  regulations) 
Programmatic  (grants,  initiatives, 

cooperative  ventures) 
Administrative  (waivers,  orders) 
Advocacy 
Marketing 
Education  (dissemination  of  public 

information,  classes/meetings) 
Other 

•  Timing  of  actions  within  the 
WHCoA's  then-year  perspective  of 
national  aging  policies: 

Immediate — by  October  1996 
Short  term  (ST) — within  5  years 
Long  term  (LT)^ — within  10  years 

The  main  goal  of  the  1995  WHCoA  is 
to  provide  resolutions  to  influence 
national  aging  policy  and  to  develop  a 
blueprint  for  action  to  implement  these 
resolutions.  The  plan  for 
implementation  of  the  resolutions, 
which  will  have  a  major  impact  on 
aging  concerns  into  the  21st  century, 
will  be  included  with  the 
recommendations  for  administrative 
and  legislative  action  in  the  final  report 
to  be  published  in  January  1996. 

Overview  of  the  Governors'  Comments 

Forty-five  Governors  responded  to  the 
proposed  report.  Their  letters  focused 
primarily  on  the  Conference  resolutions 
and  their  suggested  implementation 
strategies. 

The  letters  represented  a  cross  section 
of  States  in  terms  of  size,  region  of  the 
country,  size  of  the  aging  population 
and  condition  of  the  economy.  Despite 
the  differences,  there  were  common 
themes  among  many  of  the  letters. 
These  included; 

1.  Importance  of  quality  health  care 
for  all  generations;  including  home  and 
community-based  care/services: 


J.  Importance  of  the  Oldur  AiutriLans 
Act; 

3.  Intergenerational  policies  and 
programs; 

4.  Social  Security;  and 

5.  Importance  of  the  WHCoA. 
Specific  issues  addres.sed  within  the 

common  themes  are: 

1.  Importance  of  Quality  Health  Care 
for  All  Generations,  Including  Home 
and  Community-Based  Care/Services — 
Governors  recognized  the  need  for  high- 
quality  health  care  programs 
(particularly  Medicare  and  Medicaid) 
for  elders,  persons  with  disabilities  and 
children.  While  individual 
responsibility  for  one's  own  health  was 
-emphasized,  it  was  also  recognized  that 
the  state  and  federal  governments  have 
a  responsibility,  particularly  to  those 
most  frail  and  vulnerable.  Many 
Governors  stressed  the  importance  of 
preventive  care  and  the  need  to  educate 
their  citizens  on  healthy  practices. 
Eighteen  of  the  45  Governors  suggested 
that  the  states  should  be  given  greater 
flexibility  for  implementing  federal 
programs  such  as  Medicaid.  Many 
Governors  emphasized  cost-savings 
realized  in  utilizing  home  and 
community-based  care  and  services, 
rather  than  institutional  care.  The  need 
for  eliminating  fraud  and  abuse  as  a 
means  of  controlling  health  care  costs 
was  also  a  recurring  theme. 

2.  Older  Americans  Act — Most 
Governors  expressed  support  for  the 
Older  Americans  Act  programs. 
However,  "flexibility"  is  the  overriding 
theme  of  the  Governors'  comments — to 
allow  states  more  autonomy  in  the 
design  and  implementation  of  programs, 
and  in  the  delivery  of  services. 

3.  Intergenerational  Policies  and 
Programs — There  was  general  support 
for  transfers  among  generations,  such  as 
the  fiscal  transfers  in  the  Social  Security 
program  and  those  among  individuals  in 
mentoring  programs.  The  Governors 
appreciated  the  intergenerational  theme 
of  the  Conference  and  the  support  the 
delegates  gave  to  programs  for  children 
(nutrition  programs,  other  "safety  net" 
programs  and  grandparents  raising 
grandchildren).  They  agreed  with  the 
delegates  that  investments  in  these 
programs  now  will  benefit  both  today's 
older  and  younger  people.  There  was 
concern,  nonetheless,  about  balancing 
our  obligation  to  future  generations  with 
the  fiscal  impact  of  continuing  to 
provide  services,  benefits,  and  ' 
entitlements. 

4.  Social  Security — Several  Governors 
noted  that  although  Social  Security  was 
intergenerational  issue  requiring 
sensitivity  to  the  needs  of  current 
recipients  while  ensuring  that  there  will 
be  benefits  for  future  retirees.  As  with 


tiualth  caru,  Uoveniors  stressed  the  need 
for  fighter  controls  to  eliminate  fraud 
and  abuse. 

5.  Importance  of  the  WHCOA— 
Governors  who  commented  on  the 
WHCOA  expressed  appreciation  for  the 
Conference's  solicitation  of  grass  roots 
involvement  in  developing  the 
resolutions.  Every  state  conducted 
either  a  pre  or  post  White  House 
Conference  on  Aging  (some  states  have 
done  both).  Many  Governors  indicated 
that  their  state's  delegates  to  the 
WHCOA  had  assisted  in  the  preparation 
of  their  report  and  would  be  called  upon 
to  assist  with  the  development  of  state 
aging  programs  and  policies. 

In  general  the  Governors  expressed 
the  need  to  be  fiexible.  innovative  and 
cost  conscious.  They  emphasized  the 
need  to  promote  individual,  family  and 
community  responsibility  while  at  the 
same  time  recognizing  the  importance  of 
the  state  and  federal  role  in  maintaining 
and  enhancing  programs  and  services 
for  those  citizens  who  are  frail,  poor  and 
most  vulnerable. 

A  full  listing  of  the  45  Governors  who 
provided  comments  on  the  proposed 
report  as  well  as  a  compilation  of  the 
programs  and  policies  they  raised  in 
their  comments  is  included  in  this 
report.  The  Policy  Committee  feels  it  is 
important  to  make  the  full  text  of  the 
Governors  letters  available  to  the  public 
and  will  do  so  including  at  the  time  the 
Final  Report  of  the  White  House 
Conference  on  Aging  is  published  early 
in  1996. 

Governors  letters  available  to  the 
public  and  will  do  so  including  at  the 
time  the  Final  Report  of  the  White 
House  Conference  on  Aging  is 
published  early  in  1996. 

Comments  are  welcome. 

List  of  Governors  Who  Submitted 
Comments 

Governor  Fob  James  (R-AL)* 
Governor  Tony  Knowles  (D^AK) 
Governor  Jim  Guy  Tucker  (D-AR) 
Governor  Pete  Wilson  (R-CA) 
Governor  Roy  Romer  (D-CO) 
Governor  John  G.  Rowland  (R-CT) 
Governor  Lawton  Chiles  (D-FL) 
Governor  Zell  Miller  (D-GA) 
Governor  Benjamin  J.  Cayetano  (D-HI) 
Governor  Philip  E.  Batt  (R-ID) 
Governor  Jim  Edgar  (R-IL) 
Governor  Evan  Bayh  (I>-IN) 
Governor  Terry  E.  Branstad  (R-IA) 
Governor  Bill  Graves  (R-KS) 
Governor  Brereton  C.  Jones  (I>-KY) 
Governor  Edwin  W.  Edwards  (D-LA) 
Governor  Angus  S.  King.  Jr.  (I-ME) 
Governor  Parris  N.  Glendening  (D-MD) 
Governor  William  F.  Weld  (R-MA)* 
Governor  John  Engler  (R-MI) 
Governor  Ame  H.  Carlson  (R-MN) 
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Governor  Kirk  Fordice  (R-MS) 
Governor  Mel  Camahan  (D-MO) 
Governor  E.  Benjamin  Nelson  (D-NE) 
Governor  Bob  Miller  (D-NV) 
Governor  Christine  Todd  Whitman  (R- 

NJ)* 
Governor  Gary  Johnson  (R-NM) 
Governor  George  E.  Pataki  (R-NY) 
Governor  James  B.  Hunt.  Jr.  (D-NC) 
Governor  Edward  T.  Schafer  (R-ND) 
Governor  George  V.  Voinovich  (R-OH) 
Governor  John  A.  Kitzhaber  (D-OR) 
Governor  Tom  Ridge  (R-PA) 
Governor  Pedro  Rossello  (I-PR) 
Governor  Lincoln  Almond  (R-RI) 
Governor  David  Beasley  (R-SC) 
Governor  William  J.  Janklow  (R-SD) 
Governor  Don  Sundquist  (R-TN) 
Governor  George  W.  Bush.  Jr.  (R-TX) 
Governor  Michael  O.  Leavitt  (R-UT) 
Governor  Howard  Dean  (D-VT) 
Governor  George  Allen  (R-VA)* 
Governor  Mike  Lowry  (I>-WA) 
Governor  Gaston  Caperton  (D-WV) 
Governor  Tommy  Thompson  (R-WI) 
*Govemors'  designee  submitted 

response 

Programs  and  Policies  Addressed  in 
Governors'  Comments 

Housing  and  Transportation — 7  States 
(AK.  GA.  ME.  MI,  NM,  NY,  WV) 

Social  Security — 19  States  (CT,  FL,  GA, 
HI,  ID,  LA,  MD,  MI,  NV.  NJ,  NM,  NY, 
OR,  RI,  SD,  TN,  VT,  VA,  WV) 

Elders  as  resources — 14  States  (CA.  FL, 
ID,  IL,  KY,  LA,  MD,  MA,  MI,  NM,  SD. 
TX,  WV,  WI) 

Intergenerational — 23  States  (CA,  CO, 
FL,  HI,  IL,  KY,  LA,  MD,  MA,  MI,  MS, 
NJ,  NM,  OH,  OR,  PA.  SD,  TN,  UT,  VT, 
WA,  WV,  WI) 

Older  Americans  Act — 24  States  (AR, 
FL,  GA,  HI,  ID,  KY.  LA,  MD,  MA,  Ml, 


MS.NE,  NV,  NJ,  NM,  NC,  OR,  PA.  RI, 
TN,  VT.  WA,  WV,  WI) 

Medicare  and  Medicaid — 34  States  (AK, 
AR,  CA.  CO.  CT,  FL,  GA.  HI.  ID.  L\. 
KY,  LA.  ME,  MD.  MA.  MI.  MN,  MS. 
NE,  NV,  NJ,  NM.  NC,  NY,  OR,  PA,  RI, 
SC,  TN,  UT,  VT,  WA,  WV,  WI) 

Health  Care  Reform— 16  States  (KY,  LA, 
ME.  MD.  MI,  NJ.  ND.  NY,  RI.  SC.  TN. 
UT,  VT.  VA.  WV.  WI) 

Dated:  January  11,  1996. 
Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 

|FR  Doc.  96-645  Filed  1-19-96;  8:45  ami 
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Food  and  Drug  Admmistratton 

Public  Information:  List  o<  An 
Memoranda  of  Understanding  arid 
Agreements  Between  FDA  and  State  or 
Local  Government  Agencies, 
Availability;  Update 

agency:  Food  and  Drug  Administration. 

Mils 

ACTION:  Notice;  update. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  an 
updatH  of  the  September  1993  list  of  all 
ineiiioraiida  of  understanding  (MOU's) 
that  are  cooperative  work-sharing 
agreements  currently  in  effect  between 
FDA  and  State  or  local  government 
agencies.  FDA  publishes  this  list  to 
provide  information  to  the  public  on 
these  agreements.  The  full  text  of  any  of 
the  listed  MOU's  is  available  from  FDA 
on  request. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  any  of  the  listed  MOU's 


to  the  Division  oi  i-eaerai-State 
Relations  (HFC-150),  Food  and  Drug 
Administration,  5600  Fishers  Lane.  rm. 
12-07.  Rockville,  MD  20857.  Requests 
should  be  identified  with  the 
Compliance  Policy  Guide  (CPG)  number 
and  title  of  the  document.  The  listed 
MOU's  are  also  available  for  public 
examination  in  the  office  of  the 
Freedom  of  Information  Staff,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Johnson,  Division  of  Federal- 
State  Relations  (HFC-152),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3360. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  20,  1993 
(58  FR  48794),  FDA  published  a  final 
rule  exempting  from  publication  in  the  ' 
Federal  Register  the  full  text  of  those 
MOU's  that  are  cooperative  work- 
sharing  agreements  between  FDA  and 
State  or  local  government  agencies.  The 
same  rule  required  FDA  to  publish 
periodically,  but  not  less  than  once 
every  2  years,  a  notice  listing  all  such 
agreements  and  MOU's  currently  in 
effect.  The  first  fjeriodic  list  was 
published  in  the  Federal  Register  of 
September  20,  1993  (58  FR  48889),  and 
updated  in  the  Federal  Register  of 
November  8,  1993  (58  FR  59269).  FDA 
is  now  updating  the  list  by  publishing 
a  complete  list  of  all  MOU's  that  are 
cooperative  work-sharing  agreements 
currently  in  effect  between  FDA  and 
State  or  local  government  agencies. 


CPG  Number 

Title 

Date 

7157.01 

MOU  with  The  New  Mexico  Department  of 
Health  and  Environment  and  New  Mexico 
Department  of  Agncutture  regarding  coordi- 
nation of  information  and  worl<-sharing  in 
monitoring  pesticide  residues  and  myco- 

foxins  in  food  and  animal  feed  commodities 

produced  in  or  shipped  into  the  State  of  New 

Mexico.  Bevisea  Apr   12,  1994.  (FDA-225- 

88^002) 

Aug.  5,  1988 

7157.03 

1 

MOU  with  the  Washington  State  Department  of 
Agncutture  regarding  inspection  and  grading 
of  gram,  nee.  and  pulses.  (FDA-225-81- 

4000) 

Sept.  10,  1981 

7157.04 

MOU  with  the  State  of  iiimois  Attorney  General 

regarding  development  and  Implementation 

of  appropriate  sanctions  concerning  fraud 

• 

and  deception  involving  foods,  dnjgs,  de- 

vices, ana  cosmetics.  (FDA-225-83-4000) 

Dec.  13,  1982 

1H4 


Fe«J   r  I     Register  /  Vol.  61,  No.  14  /  Monday.  January  22,  1996  /  Notices 


CPG  Number 


7157.06 


7157.09 


7157.10 


7157.11 


7157.12 


7157.13 


7157.14 


7157.15 


7157.16 


7157.17 


7157.18 


7157.19 


715721 


Title 


MOU  with  ttie  Distnct  of  Cokimbia,  Department 
of  Consumer  and  Regulatory  Affairs  con- 
cerning public  healtti  em«rgenoes,  coordina- 
tion of  consumer  complaint  investigations, 
joint  training  efforts,  analytical  assistance, 
and  mutual  exchange  of  inspectional  infor- 
mation. Revised  Apr  20,  1988  (FDA-225- 
84-^000) 
MOU  wrtfi  the  Virginia  Board  of  Pharmacy  for 
the  inspection  of  drug  manufacturers,  whole- 
saiers,  and  distnbutors.  Revised  Mar.  29, 
1988.  (FOA-225- 78-4002) 
MOU  with  the  West  Virginia  Healtti  Depart- 
ment relating  to  the  inspection  of  the  food 
processing  industry  Revised  AfX.  7,  1988. 
(FDA-225-76-4011) 
MOU  with  the  West  Virginia  Department  of  Ag- 
nculture  concerning  regulatory  activities  re- 
lated to  inspection  of  food  storage  and  medi- 
cated feed  industnes.  Revised  Apr.  19, 
1988.  (FDA-225-76-^008) 
MOU  with  the  Virginia  Department  of  Agri- 
culture and  Consumer  Services  concerning 
inspection  of  food  processing  and  storage 
industnes.  Revised  Feb.  22.  1989.  (FDA- 
225-76-4004) 
MOU  with  the  Maryland  Department  of  Healtti 
and  Mental  Hygiene  concerning  the  regula- 
tion of  food  processing  and  storage  indus- 
tries, emergency  public  health  problems  of 
food  origin,  product  recalls,  and  complaints 
about  food  products.  Revised  Jan.  31,  1989. 
(FDA-225-75-4073) 
MOU  with  the  Kentucky  Department  for  Health 
Services  related  to  mifc,  food,  cosmetics, 
interstate  travel  sanitation,  radiological 
health,  drugs,  and  pesticides.  Revised  June 
28,  1990.  (FDA-225-79-4002) 
MOU  with  the  Virginia  Department  of  Health 
coTKeming  the  inspection  of  the  crabmeat 
industry.  Revised  May  20,  1988.  (FDA-225- 
76-4005) 
MOU  with  the  Allegheny  County  Health  De- 
partment concerning  coordination  of  inspec- 
tion of  food  processing,  storage,  arxj  service 
facilities  and  interstate  earner  support  facili- 
ties. Revised  Apr.  8,  1988.  {FDA-225-78- 
4000) 
MOU  with  the  Maine  Department  of  Agri- 
cutture.  Food  and  Rural  Resources  concern- 
ing the  coordination  of  joint  efforts  in  mon- 
itoring pesticide  and  industnal  chemical  resi- 
dues in  foods.  (FDA-225-9O-4002) 
MOU  with  the  Flonda  Department  of  Agri- 
culture and  Consumer  Services  regarding 
activities  related  to  mik  foods,  medicated 
feeds,  and  monitoring  pestiade  residues  in 
raw  agricuttural  commodities  grown  or 
shipped  into  Flonda.  Revised  Oct.  16,  1989. 
(FDA-22&-85-^002) 
MOU  with  the  Nebraska  Department  of  Agri- 
culture concerning  inspections,  investiga- 
tions, and  analytical  findings  related  to  food 
and  animal  feed  firms.  Revised  May  12, 

1995.  (FDA-225-^5-4001) 

MOU  with  the  Kansas  Department  of  Health 
and  Environment  concerning  the  inspections, 
investigations.  arxJ  analytical  findings  related 
to  food  and  drug  firms.  Revised  May  12, 

1996.  {FDA-226-86-4002)  | 


Date 


Dec.  2.  1983 


10,  1978 


FY1976 


Apr.  19.  1976 


Sept.  26,  1975 


June  11,  1975 


Feb.  8,  1979 


Dec.  15, 1975 


Nov.  18,  1978 


Mar.  22,  1990 


Feb.  19,  1985 


June  27,  1985 


Dec.  12.  !935 
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CPG  Number 


Title 


Date 


7157.22 


7157.23 


7157.24 


7157.25 


7157.27 


715728 


715729 


7157.30 


7157.31 


7157.32 


7157.33 


7157.34 


Agreement  with  the  Slate  of  New  Jersey  De- 
partment of  Health  establishes  a  cooperative 
program  for  the  inspection  of  drug  firms,  in- 
vestigation of  drug  related  health  frauds, 
analysis  of  drug  samples,  and  recalls,  etc. 
(FDA-225-8<>-1001) 

MOU  with  -he  Pennsylvania  Department  of 
Health  regarding  the  inspection  of  drug,  de- 
vice, and  cosmetic  manufacturers,  whole- 
salers, and  distributors.  Revised  Apr.  6, 
1988.  (FDA-225-75-4071) 

MOU  with  the  Delaware  Board  of  Pharmacy 
concerning  regulatorv  activities  related  to  the 
inspection  of  arug  -nanutacturers,  whole- 
salers anr:  aistnbutors.  Revised  Mar.  18, 
"48c    ^rDA-225-76-4007) 

MUU  with  the  State  ol  Missoun  Department  of 
Health  establishes  a  cooperative  program 
relating  to  foods,  recalls,  disaster  investiga- 
tions, HIV  related  issues,  and  exchange  of 
inspectional  and  analytical  information.  Re- 
vised Mav  ■?.    1995.  (FDA-22&-86-^000) 

MOU  with  ■'-<e  Pennsylvania  Department  of  Ag- 
riculture coricerping  the  regulation  of  food 
processing  and  storaoe  facilities.  Revised 
Nov,  30,  1988   iFDa'2?>  77-4000) 

MOU  with  the  Texas  Deoarment  of  Health 
concerning  mutual  planning  and  sharing  re- 
ports of  inspections,  investigations,  and  ana- 
lytical findings  relating  to  food  and  drug  firms 
m  the  State  of  Texas,  lFDA-225-87-4001) 

MOU  v/ith  -he  Delaware  Department  of  Agri- 


culture. Maryland  Oeoa- 


;■  ot  Aghculture, 
Pennsylvania  Depar.men-  ot  -'Agriculture,  Vir- 
Qinia  Department  ol  Agncuituie  and 
Sonsumer  Services.  V^est  Virginia  Depart- 
ment of  Agriculture.  USDA  Food  Safety  and 
Inspection  Services.  Northeastem  and 
Southeastern  Regional  Offices  relative  to 
i-eguiatory  investigations  involving  drug,  pes- 
ticide, ana  industrial  chemical  residues  in 
animal  feeds,  meat,  and  poultry.  Revised 
Sept    13,  1990   (FDA--22&  76-^002) 

MOU  with  'he  Flonaa  Department  ol  Health 
ana  Rehabilitative  Services  concerning  co- 
operation in  consumer  protection  activities, 
Such  as  foods,  drugs,  rriedical  devices,  cos- 
-etics   and  fadiatmg  electronic  products. 
fT)A  -22&-87-400?,   I  iDoa'Pc  and  signed 
■■r  .June  25    1993 

MOU  with  the  State  o'  'Hinois  Department  of 
Public  Health  concerrsing  the  monitoring  in- 
vestigation of  foodborne  illnesses.  Revised 
Aug    18    '987    (FDA-22&-80-^001) 

Ml  L  with  he  Oklahoma  Department  of  Health 
anc  he  Oklahoma  Department  of  Agriculture 
conce^'ninq  loint  efforts  for  the  coordination 
of  intorTiation  in  'nonitoring  pesticide  resi- 
dues and  mycotoxins  m  food  and  animal 
ieea  conimodmes.  (FDA-22&-88-4001) 

MOo  With  the  State  ot  California  Department 
ol  Food  and  .Agriculture  concerning  monitor- 
ing and  enforcement  for  pesticide  residues 
in  raw  agriculture  corrirnooities.  (FDA-225- 
89-4005; 

MOU  with  *he  Sta'e  .;'  Arkansas  Department 
of  Health  and  Arkansas  Stale  Plant  Board 
concerning  monitoring  pesticide  residues 
and  mycotoxins  m  food  and  animal  feed 
comr^odities    'FDa   .>2S-89-4007) 


Feb.  3,  1986 


FY1975 


Dec.  1,  1977 


Sept.  2,  1986 


Sept.  8.  1976 


Feb.  11,  1987 


Oct.  12,  1975 


Mar.  30,  1987 


May  5,  1980  ^ 


May  9,  1988 


Mar.  31.  1989 


Apr.  24,  1989 


iHh. 


FMpr.lI    RpoUtpr     '    Vnl      Kl      Vm      ^ .%     I 


Monday,  January  22,  1996  /  Notices 


CPGNumbef 


7157.35 


7157.36 


7157.37 


7157.38 


7157.39 


7157.40 


7157.41 


7157.42 


7157.43 


7157.45 


7157.46 


7157.47 
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M' 


lanuary  22, 


Notices 


1  "H" 


Titie 


MOU  with  ttie  Stafe  of  Texas  Department  of 
Health,  Texas  Department  ot  Agriculture  and 
Texas  Agricultural  Expenment  Station  con- 
cerning coordination  and  shanng  of  pesticxje 
monitonng  data  wrtti  residues  in  raw  and 
processed  agricultural  products.  Updated 
and  signed  on  June  3,  1993.  (FDA-225-90- 
4001) 
MOU  with  the  State  of  Ohio  Department  of 
Health  concerning  information  shanng  about 
levels  of  pesticides  in  Grade  A  milk,  milk 
products.  Grade  A  goat  milk,  and  goat  milk 
products.  (FDA-225-90-^000) 
MOU  with  the  State  ol  Connecticut  Department 
of  Consumer  Protection  corx»rning  the  co- 
ordination ol  joint  efforts  in  monitoring  pes- 
tictde  and  industrial  chemical  residues  .n 
foods.  (FDA-22&-9O-40O3) 
MOU  with  the  State  of  New  York  Department 
of  Agriculture  and  Markets  to  ensure  tt>e 
prompt  and  effective  food-related  consumer 
protection  services  wittiin  the  State  of  New 
York.  (FDA-225-90-4004) 
MOU  with  the  Commonwealth  of  Kentucky 
Board  ol  Pharmacy  concerning  the  inves- 
tigations of  drug  distributors  involving  viola- 
tions of  the  Prescnption  Drug  Marketing  Act 
of  1987  (PDMA)   {FDA-225-90-4006) 
MOU  with  the  State  of  Rhode  Island  Depart- 
ment of  Health  concerning  the  coordination 
of  joint  efforts  in  monitonng  pesticide  and  in- 
dustnal  chemical  residues  in  foods.  (FDA- 
225-90^006) 
MOU  with  the  State  ol  Georgia  Department  of 
Agriculture,  Animal  Feed  Division  ,  USDA 
Food  Safety  and  Inspection  Service,  and 
USDA  Animal  and  Plant  Health  Inspection 
Service  relative  to  regulatory  investigations 
involving  drugs,  pesticide,  and  toxic  chemi- 
cal  residues  in  animal  feed  and  in  meat  tis- 
sues. (FDA-225-9 1^000) 
MOU  with  the  National  Association  of  State 
Departments  of  Agriculture  (NASDA)  to  co- 
ordinate their  respective  publk:  educatkxi  ac- 
tivities regarding  the  safety  and  whdesome- 
ness  of  the  U.S.  food  supply.  (FDA-225-91- 
4005) 
MOU  with  the  State  of  Washington  Department 
of  Agriculture  concerning  the  coordination  of 
joint  efforts  m  monitonng  pestiade  residues 
in  food  and  animal  feed  commodities  pro- 
duced in  or  shipped  into  the  State  of  Wash- 
ington. (FDA-225-9 1-4001) 
MOU  with  ttie  Wyoming  Department  of  Agri- 
culture concerning  their  mutual  planning  and 
shanng  reports  of  inspections,  investigations, 
and  analytical  findings  relating  to  food,  drug, 
and  medical  device  firms  in  the  State  of  Wy- 
oming. (FDA-225-92^001) 
MOU  with  the  Utah  Department  of  Agriculture 
oor>cerning  mutual  planning  and  shanng  re- 
ports of  ir^spections,  investigations,  arxl  ana- 
lytkal  findings  relating  to  food  firms  in  the 
State  of  Utah.  (FDA-225-92-4006) 
MOU  with  the  Arkansas  Department  of  Health 
and  the  State  of  Arkansas  Attorney  General, 
Consumer  Protection  Division  to  devetop 
and  implement  appropriate  sanctkxis  corv 
ceming  fraud  and  deceptkxi  involving  drugs, 
devices,  ar>d  cosmetics  in  ttw  State  of  Ar- 
kansas. {FDA-225-92-^004) 


Date 


Jan.  25.  1990 


Jan.  18.  1990 


May  16.  1990 


June  20.  1990 


July  16,  1990 


Sept.  26,  1990 


Oct.  11,  1990 


Mar.  4.  1991 


Apr.  11,  1991 


Mar.  20,  1992 


Apr.  16,  1992 


Apr.  17,  1992 


CPG  Number 

Title 

Date 

7157.48 

f 
1 

MOU  with  the  Colorado  Department  of  Health 
and  Colorado  Department  of  Law,  Office  of 
the  Attorney  General  concerning  mutual 
planning  and  sharing  reports  of  inspections, 
investigations,  and  analytical  findings  relat- 
ing to  food,  drug  cosmetic,  and  medical  de- 
vice firms  in  'he  S'a'f-  of  "oio^ado.  (FDA- 

• 

22^Q?--100'- 

Apr.  22,  1992 

7157.49 

MOU  /v-r  trie  Micn,gcr'  Department  of  Agri- 
culture, fooa  Division  concerning  their  mu- 
tual planning  and  sharing  reports  of  inspec- 
tions, investigations,  and  analytical  findings 
relating  to  food  and  other  mutual  jurisdiction 
firms  in  t^e  S'a'e  ;;*  Mich.qan.  (FDA-225- 

92-1000 

Nov.  20.  1991 

7157.50 

MOL  -^'r*--  'h'-  Minnesota  Department  of  Agri- 
cuitiyre  concerning  tfie  mutual  planning  and 
shar  ng  reports  ot  inspections,  investigations 
and  analytical  findings  relating  to  food  and 
medicated  feed  firms  in  the  State  of  Min- 

nesota. (FDA-225-92^008) 

July  29,  1992 

7157.51 

MOU  with  the  State  of  South  Carolina  Depart- 

r 

ment  of  Agriculture  conceming  the  mutual 
planning  and  sharing  reports  of  inspections, 
investigations,  and  analytical  findings  relat- 
ing to  food  and  drug  firms  in  the  State  of 

^ 

South  Carolina,  (FDA-225-92^007) 

July  31,  1992 

7157.52 

MOU  with  the  Alabama  Department  of  Public 
Health  concerning  mutual  planning  and  shar- 
ing reports  of  insoections,  investigations, 
and  analvficai  findings  relating  to  food  in  the 

State  of  Aasa-:)   (FDA-225-92-4009) 

June  23,  1992 

7157.53 

MOU  with  tne  Tennessee  Department  of  Agri- 
culture concerning  mutual  planning  and 
sharing  reports  of  inspections,  investigations, 
and  analytical  findings  in  the  State  of  Ten- 

nessee. (FDA-225-9P-4011) 

Aug.  25,  1992 

7157.54 

1 

1 

MOU  with  the  State  ot  Oklahoma  Attorney 
General,  Consumer  Protection  Division  and 
Oklahoma  Department  ol  Health  concerning 
the  implementation  of  appropnate  sanctions 
involving  fraud  and  deception  involving 
foods,  drugs,  devices,  and  cosmetics  in  the 
State  of  Oklahoma  which  are  in  violation  of 
State  and,'or  Federal  law  (FDA-225-92- 

.  • 

4010) 

Aug.  17,  1992 

7157.55 

MOU  with  the  South  ^atoiina  Department  of 
Agriculture,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service,  South- 

eastern Region  Animal  and  Plant  Health  In- 

_ 

siyec'ion  Sen^ice.  Veterinary  Service,  and 

_  e-'sop  university  regarding  the  detection. 

.    investigation,  documentation  and  control  of 

violative  levels  of  drugs,  pesticides  and  toxic 

chemical  residues  in  edible  tissues  derived 

from  food  animals   (FDA-225-9 1-4006) 

Nov.  8.  1991 

7157.56 

MOU  wi'r  •►le  Sia'e  c?  North  Carolina  Depart- 

men:  ot  Agriculture  conceming  their  mutual 

planning  and  shanng  reports  of  inspections. 

investigations  and  analytical  findings  relat- 

ing '0  'ooG  and  drug  firms  in  the  State  of 

Nort^  Carolina     !^  D a  225-93-^000) 

Oct.  2.  1992 

7157.57 

MOU  w!tr  -ne  i'Vas^mgton  State  Department  of 
Agnculture  concerning  their  mutual  planning 
and  sharing  reports  ot  tnsoections,  investiga- 

•  i,.ns  ana  analvtica-  '•n-cfif-gs  relating  to  food 
firms  m  *hc  State  o'  vVasnington.  (FDA  225- 

93-400 1 

Jan.  5,  1993 

1'RR 
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CPG  Number 


7157.58 


7157.59 


7157.60 


7157.61 


7157.62 


7157.63 


7157.64 


7157.65 


7157.66 


7157.67 


7157.68 


Title 


MCXJ  wit^  the  South  Carolina  Department  of 
Health  and  Environmental  Control  concern- 
ing mutual  planning  and  shanng  reports  of 
inspections,  investigations,  and  analytical 
finclir>gs  relating  to  food  firms  in  the  State  of 
South  Carolina.  (FDA  225-93-4002) 

MOU  with  ttie  Oregon  Department  of  Agri- 
cutture  concerning  mutual  planning  and 
sharing  reports  of  inspections,  investigations, 
arxj  analytical  findir>gs  relating  to  food  firms 
in  the  State  of  Oregon  (FDA-225-93-4003) 

MOU  with  the  Iowa  Department  of  Agriculture 
and  Land  Stewardship  concerning  the  in- 
spection, investigation,  and  analytical  find- 
ings relative  to  animal  feed  firms  in  the  State 
of  Iowa.  (FDA-225-93-4004) 

MOU  with  the  Florida  Department  of  Agri- 
culture arxi  Consumer  Services  and  Food 
Safety  and  Inspection  Service.  USDA  con- 
cemir>g  regulatory  investigations  involving 
drug,  pesticide,  and  environmental  chemical 
residues  in  animal  feeds,  meats,  and  poultry 
tissue.-<FDA-225-9 1 -4007) 

MOU  with  the  Commercial  Feed  Regulatory 
Agencies  of  the  States  of  Illinois.  Indiana, 
Michigan,  Minnesota,  North  DcU<ota,  South 
Dakota  and  Wisconsin  concerning  mutual 
planning,  shanng  of  information  arxJ  training 
n  matters  relating  to  animal  feed  and  the 
impacts  of  animal  feed  on  food.  (FDA-225- 
93^009) 

MOU  with  Delaware  Dtvtsion  of  PubUc  Health 
to  coordinate  their  regulatory  activities  as 
they  relate  to  the  inspection  of  the  food 
processing  industry  within  the  State  of  Dela- 
ware. (FDA-225-93-^008) 

MOU  with  the  Convnonwealth  of  Puerto  Rico 
Department  of  Consumer  Affairs  (DACO) 
concerning  cooperative  education  initiatives, 
mutual  planning,  shanng  reports  of  inspec- 
tions, investigations,  and  analytical  findings 
relating  to  both  agerKy's  areas  of  respon- 
sibilities including  health  fraud  surveillance 
and  administrative/regulatory  action.  (FDA- 
225-94-^000) 

MOU  with  the  Iowa  Department  of  Inspections 
and  Appeals  corKeming  the  inspection,  in- 
vestigation arvj  analytical  findings  relative  to 
wtiolesale  food  establishments  in  the  State 
of  Iowa.  (FDA-225-94-^001) 

MOU  with  the  CaMomia  Department  of  Health 
Services,  Food,  Drug,  and  Radiation  Safety 
Division,  Food  and  Drug  BrarKh  concerning 
ttie  exchange  of  information  of  mutual  inter- 
est in  a  more  timely  manner,  and  to  the  ex- 
tent possible,  maximize  investigations,  irv 
spections,  and  regulatory  efforts.  (FDA-225- 
94-^003) 

MOU  with  the  Texas  Department  of  Health  re- 
garding the  inspection  of  methadone  pro- 
grams, blood  banks,  and  plasmapheresis 
operations  and  stiarir>g  information  from 
these  inspections.  (FDA  225-94-4004) 

MOU  ¥Wth  the  Louisana  Department  of  Agri- 
culture and  Forestry  concerning  mutual  plan- 
ning and  shanng  reports  of  inspections,  in- 
vestigations, and  analytical  findings  relating 
to  food  firms  in  the  State  of  Louisiana.  (FDA 
225-94-4005) 


Date 


Nov.  12,  1992 


Feb.  24.  1993 


Mar.  2.  1993 


Aug.  23,  1991 


May  24.  1993 


Aug.  19,  1993 


Oct  1.  1993 


Sept.  23,  1993 


Ffdeiai  Register  /    Voi.  bl    Nd    !4   /  Monday,  January  22,  1996  /  Notices 


i:>8Vi 


Jan.  26.  1994 


May  6.  1994 


June  28,  1994 


CPG  Number 

Title 

Date 

7157.69 

i 

MOU  with  the  Anzona  Department  of  Health 
Services  concerning  mutual  planning  and 
shanng  ana  shanng  reports  of  inspections, 
investigations,  and  analytical  findings  relat- 
ing to  food,  device,  and  drug  firms  In  the 

• 

State  of  Arizona.  (FDA-225-94^006) 

Sept.  28.  1994 

7157.70 

1 

MOU  with  the  Florida  Department  of  Agri- 
culture and  Consumer  Sen/ices  conceming 
mutual  planning  and  sharing  of  reports  of  in- 
spections, investigations,  and  analytical  find- 
ings involving  milk,  foods,  medicated  feeds, 
and  pesiiciae  residues  in  the  State  of  Flor- 

kla.  (FDA-22t>-95-4001) 

Sept.  28.  1994 

7157.71 

MOU  with  the  Wisconsin  Department  of  Agn- 
culture.  Traae.  and  Consumer  Protection 
concerning  the  mutuai  planning  and  sharing 

reports  of  inspections,  investigations,  and 

analytkal  findings  relating  to  food  and  dmg 

finns  in  the  State  ol  Wisconsin.  (FDA  225- 

92-4012) 

Aug.  24,  1992 

Dated:  December  15, 1995. 
WiDioB  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  96-637  Filed  1-19-96;  8:45  am] 

BiLUNG  cooe  4iaO-01-F 

Heaith  Resources  and  Services 

Administratior! 

Annual  Report  of  Federal  Advisory 

Corn  mi  nee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress: 
National  Advisory  Council  on  Migrant 

Health 
National  Advisory  Council  on  the 

National  Health  Service  Corps 

National  Advisory  Council  on  Nurse 
Education  and  Practice  Copies  are 
available  to  the  public  for  inspection  at 
the  Library  of  Congress  Newspaper  and 
Current  Periodical  Reading  Room,  Room 
1026.  Thomas  Jefferson  Building, 
Second  Street  and  Independence 
Avenue  SE..  Washington.  DC.  Copies 
may  be  obtained  from:  Mr.  Antonio  E. 
Duran,  Executive  Secretary,  National 
Advisory  Council  on  Migrant  Health. 
4350  East/West  Highway,  Bethesda.  Ml ) 
20814.  Telephone  (301)  594-^303.  Nadn 
Schnabel,  National  Advisory  Council  on 
the  National  Health  Service  Corps,  435i  i 
East/West  Highway,  8th  Floor, 
Rockville.  Maryland  20857,  Telepiiou. 
(301)  594-4137.  Melaine  Timberlake, 
Executive  Secretary,  National  Advisory 
Council  on  Nurse  Education  and 
Practice,  Room  9-36,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 


Maryland  20857,  Telephone  (301)  443- 
5786. 

Dated:  January  16, 1996. 
fackie  E.  Bauin. 

Advisory  Committee  Management  Officer, 
HRSA. 

i  K  f,        J.,  f,:    Filed  1-19-96;  8:45  ami 

BiLUNG  CODE  4160-15-M 


Program  Announcement  to- 
Cooperative  Agreements  for  Basic/ 
Core  Area  Health  Education  Center 
Programs,  and  Model  State-SupDo^ed 
Area  Health  Education  Center 
Programs  and  Grants  for  Health 
Education  and  Training  Centers  for 
Fiscal  Year  1996 

I'ni:  tied  I  til  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1996  Cooperative  Agreements 
for  Basic/Core  Area  Health  Edur-ation 
Center  (AHEC)  Programs  authorized 
under  section  746(a)(1),  and  Model 
State-Supported  Area  Health  Education 
Center  Programs  authorized  under 
section  746(a)(3),  and  Grants  for  Health 
Education  and  Training  Center  (HETC) 
Programs  authorized  under  section 
ihff    t,!i.  V!!  of  the  Public  Health 
Servi!  L  Al'l.  ds  amended  by  the  Health 
Professions  Education  Extension 
'.nieruidi.^nts  of  1992.  Public  Law  102- 
4;iH  (i  itfu  October  13.  1992. 

Ihis  program  announcement  for  the 
ihove  stated  programs. is  subject  to 
re.iiithorization  of  the  legislative 
authontv  and  to  the  appropriation  of 
funds  .Applicants  are  advised  that  this 
proi^rani  ciruiouncement  is  a  contingency 
action  f)eiiig  taken  to  assure  that  should 
authority  4nd  funds  become  available 
for  these  purposes,  awards  can  be  made 
in  a  timely  fashion  consistent  with  the 


needs  of  the  programs  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  year.  At  this  time, 
given  a  continuing  resolution  and  the 
absence  of  FY  1996  appropriations  for 
title  VII  programs,  the  amount  of  funds 
available  for  these  specific  cooperative 
agreement  and  grant  programs  cannot  be 
estimated. 

Funding  factors  may  be  applied  in 
determining  the  funding  of  approved 
applications  for  these  programs.  A 
funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  applications.  A 
funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  objective  criteria.  It  is  not 
required  that  applicants  request 
consideration  for  a  funding  factor. 
Applications  which  do  not  request 
consideration  for  funding  factors  will  be 
reviewed  and  given  full  consideration 
for  funding. 

Cooperative  Agreements  for  Basic/Core 
Area  Heaith  Education  Center  (AHEC) 
Program;  Section  746(aHl) 

Purpose:  Section  746(a)(1)  of  the  PHS 
Act  authorizes  Federal  assistance  to 
schools  of  medicine  (allopathic  and 
osteopathic)  which  have  cooperative 
arrangements  with  one  or  more  public 
or  nonprofit  private  area  health 
education  centers  for  the  planning, 
development  and  operation  of  area 
health  education  center  programs. 

Eligibility:  To  be  eligible  to  receive 
support  for  an  area  health  education 
center  cooperative  agreement,  the 
applicant  must  be  a  public  or  nonprofit 
private  accredited  school  of  medicine 
(allopathic  or  osteopathic)  or 


1590 


Federal  Register  /  VoL  61,  No.  14  /  Monday,  January  22,  1996  /  Notices 


rai  Kt"4istfT      Vol    i]] .  \'n    14  /  Monday,  January  22,  1996  /  Notices 


591 


1590 


Federal  Register  /  Vol.  61,  No.  14  /  Monday,  January  22,  1996  /  Notices 


consortium  ot  such  schools,  or  the 
parent  institution  on  behalf  of  such 
school(s). 

Period  of  Support:  Applicants  may 
request  up  to  3  years  of  support  with  the 
expectation  that  AHECs  planned  and 
developed  in  years  1  and  2  would  be 
fully  operational  no  later  than  the  3rd 
year.  The  period  of  Federal  support 
should  not  exceed  12  years  for  an  area 
health  education  center  progrim  and  6 
years  for  an  area  health  education 
center. 

General  Requirements:  As  provided  in 
section  746(b),  a  medical  school 
(allopathic  or  osteopathic)  may  not 
receive  an  award  for  operational 
expenses  under  the  existing  basic  AHEC 
award  authority  unless  the  program: 

(a)  Maintains  preceptorship 
educadonal  experiences  for  health 
science  students: 

(b)  Maintains  community-based 
primary  care  residency  programs  or  is 
affiliated  with  such  programs; 

(c)  Maintains  continuing  education 
programs  for  health  professionals  or 
coordinates  with  such  programs; 

(d)  Maintains  learning  resource  and 
dissemination  systems  for  information 
identification  and  retrieval; 

(e)  Has  agreements  with  community- 
based  organizations  for  the  delivery  of 
education  and  training  in  the  health 
professions; 

(0  Is  involved  in  the  training  of  health 
professionals  (including  nurses  and 
allied  health  professionals),  except  to 
the  extent  inconsistent  with  the  law  of 
the  State  in  which  the  training  is 
conducted;  and 

(g)  Carries  out  recruitment  programs 
for  the  health  science  professions,  or 
programs  for  health-career  awareness, 
among  minority  and  other  elementary  or 
secondary  students  from  the  areas  the 
program  has  determined  to  be  medically 
underserved; 

Provisions  Regarding  Funding: 

1.  Section  746(e)(1)(B)  of  die  Act 
requires  that  not  more  than  75  percent 
of  total  operating  funds  of  a  program  in 
any  year  shall  be  provided  by  the 
Federal  Government.  However,  as 
provided  in  section  746(e)(2),  for  an 
AHEC  center  developed  as  part  of  an 
AHEC  program  first  funded  under  the 
basic  AHEC  authority  on  or  after 
October  13,  1992,  a  ceiling  of  55  percent 
of  any  fifth  or  sixth  year  of  the 
development  or  operation  of  a  center  is 
established. 

2.  The  participating  medical  schools 
must  provide  for  the  active  participation 
of  at  least  two  schools  or  programs  of 
other  health  professions  (including  a 
school  of  dentistry)  if  there  is  one 
affiliated  with  the  medical  school's 
university  and  a  graduate  program  of 


mental  health  practice,  if  there  is  one 
affiliated  with  the  university. 

3.  At  least  75  percent  of  the  total 
funds  provided  to  a  s<:hool  under  any 
AHEC  program  authority  (Basic/Core 
AHEC  Program  (s),  or  Model  State- 
Supported  AHEC  Program(s))  must  be 
expended  by  the  AHEC  program  in 
AHEC  centers  and  the  .school  is  required 
to  enter  into  an  agreement  with  each  of 
such  centers  for  purposes  of  specifying 
the  allocation  of  the  75  percent  of  funds. 

Review Criteria:The  following  review 
criteria  apply  to  the  Basic/Core  AHEC 
Programs,  section  746(a)(1)  and  the 
Model  State-Supported  AHEC  Programs, 
section  746(a)(3).  These  review  criteria 
were  established  after  public  comment 
at  60  PR  24638,  dated  May  9,  1995. 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in 
sections  746(a)(1)  and  746(a)(3); 

2.  The  cap>ability  of  the  applicant  to 
carry  out  the  proposed  project  activities 
in  a  cost-efficient  manner: 

3.  The  extent  of  the  need  which  the 
proposed  AHEC  program  is  addressing 
in  the  area  to  be  served  by  the  area 
health  education  center(s); 

4.  The  potential  of  the  proposed 
AHEC  program  and  participating 
centerfs)  to  continue  on  a  self-sustaining 
basis;  and 

5.  The  extent  to  which  the  proposed 
project  adequately  responds  to  AHEC 
Program  performance  measures  and 
outcome  indicators. 

Basic  AHEC  and  Model  AHEC 
Programs  Performance  Measures  and 
Outcome  Indicators:  The  development 
of  outcome  measures  and  other  types  of 
effectiveness  measures  is  stressed  in  the 
title  VII  authorization  legislation,  the 
Health  Professions  Education  Extension 
Amendments  of  1992,  Pub.  L.  102-408. 
The  Division  of  Medicine  of  the  Bureau 
of  Health  Professions  is  continuing  to 
identify  and  develop  outcome  measures 
for  ongoing  programs.  Applicants  are 
encouraged  to  respond  in  their 
applications  to  the  following 
performance  measures  and  outcome 
indicators: 

A.  State/local  Funding  (100  points). 
The  current  level  of  State  funding  or 
local  funding  for  the  proposed  or 
ongoing  AHEC  program,  and  the 
percentage  of  funds  from  non-Federal 
sources  which  make  up  the  annual 
budget  of  the  AHEC  program  and/or 
AHEC  centerfs). 

B.  AHEC  Program  Elements  (280 
points). 

(1)  10  percent  Clinical  Training  with 
an  emphasis  on  Ambulatory  Care 
Settings  (40  points).  The  anticipated 


number  of  medical  students  trained 
annually  in  AHEC-supported  remote 
ambulatory  care  sites,  and  the 
percentage  (10  percent  or  more)  of 
clinical  undergraduate  training  of  the 
medical  school  provided  at  AHEC- 
supported  sites. 

(2)  Primary  Care  Residency  (40 
points).  The  number  of  residents 
participating  in  at  least  one  AHEC 
affiliated  primary  care  residency  (in 
Family  Medicine,  General  Internal 
Medicine,  or  General  Pediatrics)  and  the 
percentage  of  medical  school  graduates 
selecting  primary  care  specialties  over  a 
most  recent  three-year  period. 

(3)  PA/NP  Training  and  Recruitment 
(30  points).  The  number  of  students 
participating  in  at  least  one  AHEC 
affiliated  PA  or  MP  training  program. 

(4)  Linkages  to  Other  Federal 
Initiatives — Underserved  Sites  (30 
points).  The  active  working 
relationships  with  other  federally 
supported  primary  care  oriented 
programs  such  as  CHCs,  MHCs,  NHSC. 
and  IHS  facilities  serving  the 
underserved. 

(5)  Linkages  to  other  State  Initiatives 
(10  points).  Active  working 
relationships  with  State  support«d 
programs  such  as  state  offices  of  rural 
health,  state  loan  repayment  programs, 
state  health  department,  primary  care 
associations,  and  other  statewide 
initiatives. 

(6)  Statewide  Consortium  (10  points). 
Participation  within  a  statewide 
consortium  which  addresses  health 
professions  training  needs  and 
improvement  of  access  to  health 
services  through  educational 
interventions,  including  the  supply  and 
distribution  of  primary  care  personnel 
to  underserved  areas. 

(7)  Multidisciplinary/ 
Interdisciplinary  training  (40  points). 
The  sites,  number  of  trainees  and  the 
expected  impact  on  primary  care  needs 
of  underserved  areas  by  proposed  or 
ongoing  AHEC-supported  primary  care 
multidisciplinary  training  programs. 

(8)  Disadvantaged  and/or  Minority 
Recruitment/Retention  Institutional 
Performance — Percent  Minority 
Graduates  (40  points).  The  relationship 
of  minority  recruitment  efforts  to 
admission  and  retention  at  specific 
health  career  training  programs/ 
institutions,  and  the  percentage  of 
disadvantaged  and  underrepresented 
minority  graduates  of  the  programs/ 
institutions. 

(9)  Evidence  of  proposed  or  existing 
AHEQs),  and  participation  in 
community-based  decision-making  (20 
points).  Collaboration  of  community- 
based  AHEC  centers  with  medical  and 
other  health  professions  training 
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programs  and  a  network  of  primary  care 
training  sites. 

(10)  AHEC  Services  to  enhance  the 
practice  environment  of  program  area 
(20  points).  The  range  of  AHEC  services 
provided  to  enhance  the  practice 
environment  (i.e.,  learning  resources, 
telecommunications  as  a  teaching  tool), 
and  the  number  of  regional  practitioners 
involved  in  the  AHEC  as  adjunct 
faculty. 

C.  Expected  Outcomes  in  AHEC 
Geographic  Areas  (20  points).  A  system 
is  proposed  or  in  place  for  tracking 
AHEC-experienced  trainees  (students, 
residents)  who  eventually  practice  in 
primary  care  in  underserved  areas. 

Each  of  the  performance  measures 
and  outcome  indicators  presented  above 
contributes  to  overall  project 
performance. 

Substantial  Programmatic 
Involvement: 

The  Bureau  of  Health  Professions, 
within  the  Health  Resources  and 
Services  Administration,  has  substantial 
programmatic  involvement  in  the 
planning,  development,  and 
administration  of  the  Basic/Core  AHEC 
and  Model  AHEC  projects  by: 

1.  Reviewing  and  approving  plans 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent  in 
order  to  permit  appropriate  direction 
and  redirection  of  activities; 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  medical  or  osteopathic 
schools,  other  health  professions 
schools  and  community-based  centers; 

3.  Participating  with  project  staff  in 
the  development  of  funding  projections; 

4.  Developing,  with  project  staff, 
individual  project  data  collection 
systems  and  procedures;  and 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

To  receive  support,  these  programs 
must  meet  the  requirements  of  the 
regulations  as  set  forth  in  42  CFR  part 
57,  subpart  MM. 

Model  State-Supported  .^rea  Health 
Education  Centi-r  Programs  .Section 
746(a)(3) 

Purpose  and  Eligibility:  Section 
746(a)(3)  authorizes  Federal  assistance 
to  any  school  of  medicine  (allopathic  or 
osteopathic)  that  is  operating  an  area 
health  education  centers  program  and 
that  is  not  receiving  financial  assistance 
under  section  746(a)(1),  title  VII  of  the 
PHS  Act.  In  general,  an  area  health 
education  center  program  shall  be  a 
cooperative  program  of  one  or  more 
medical  (M.D.  and  D.O.)  school(s)  and 
one  or  more  public  or  nonprofit  private 
regional  area  health  education  centers. 


The  statutory  authority  for  the  Model 
State-Supported  AHEC  Program 
contains  explicit  language  regarding 
activities  and  agreements  between  the 
medical  and  osteopathic  schools  of 
medicine  which  develop  AHEC 
programs  and  the  free-standing, 
community-based  area  health  education 
centers  which  provide  training  sites  and 
resources  for  the  activities.  To 
accomplish  these  specific  tasks,  a 
system  of  subcontracts  is  developed 
between  the  health  professions  schools 
and  the  independent  AHEC  centers  in 
the  communities. 

Matching  Funds  Requirement:  With 
respect  to  the  costs  of  operating  the 
Model  State-Supported  AHEC  program, 
the  .school  will  make  available  (directly 
or  through  donations  from  public  or 
private  entities)  non-Federal 
contributions  in  cash  toward  such  costs 
in  an  amount  that  is  not  less  than  50 
percent  of  such  costs.  These  funds  must 
be  for  the  express  use  of  the  AHEC 
Program  and  Centers,  and  not  funds 
designated  for  other  categorical  or 
specific  purposes.  Amounts  provided  by 
the  Federal  Government  may  not  be 
included  in  determining  the  amount  of 
non-Federal  contributions  in  cash. 

Section  746(a)(3)(D)  states  that 
schools  must  maintain  expenditures  of 
non-Federal  amounts  at  a  level  that  is 
not  less  than  the  level  of  such 
expenditures  for  the  fiscal  year 
preceding  the  first  fiscal  year  for  which 
the  school  receives  an  award. 

Programmatic  Agreements  of  Model 
State-Supported  AHEC  Programs: 
Certain  programmatic  agreements  are 
required  tor  the  operation  of  a  Model 
State-Supported  AHEC  Program.  In 
operating  this  program,  the  school  must 
agree  to: 

a.  Coordinate  the  activities  of  the 
program  with  the  activities  of  any  office 
of  rural  health  established  by  the  State 
or  States  in  which  the  program  is 
operating; 

b.  Conduct  health  professions 
education  and  training  activities 
consistent  with  national  and  State 
priorities  in  the  area  served  by  the 
program  in  coordination  with  the 
National  Health  Service  Corps,  entities 
receiving  funds  under  section  329  or 
330  and  public  health  departments;  and 

c.  Cooperate  with  any  entities  that  are 
in  operation  in  the  area  served  by  the 
program  and  that  receive  Federal  or 
State  funds  to  carry  out  activities 
regarding  the  recruitment  and  retention 
of  health  care  providers. 

Other  Considerations:  Applicants  in 
States  where  more  than  one  eligible 
entity  exists  are  encouraged  to 
collaborate  in  the  submission  of  a  single 
Modt^l  State-Supported  AHEC  Program 


application,  which  reflects  a  consortium 
of  Statewide  programs  to  coordinate 
community-based  health  professions 
training  adivities. 

The  prinoipal  objective  of  this 
legislation  is  to  encourage  State 
coordination  and  support  for  AHEC 
activities.  The  most  effective  approach 
for  obtaining  support  from  State 
legislatures  is  to  present  a  unified  plan 
showing  how  all  the  programs  are 
working  together  to  provide  the  needed 
services  in  the  State.  Competitive 
applications  from  one  State  tend  to  be 
divisive  rather  than  unifying  in  reaching 
common  goals. 

Criteria  for  Allocation  of  Available 
Funds:  The  following  criteria  for 
allocation  of  funds  were  established  in 
the  Federal  Register  on  September  14, 
1993,  (at  58  FR  48068)  after  public 
comment  and  are  being  continued  in  FY 
1996. 

As  a  condition  of  receiving  funding: 

(1)  Applicants  must  meet  the 
eligibility  conditions  of  programs  as  set 
forth  in  section  746(b),  and  the  AHEC 
centers  they  wish  to  have  included  must 
meet  eligibility  requirements  in 
accordance  with  section  746(d); 

(2)  The  non-Federal  contribution  to 
the  AHEC  program(s)  in  the  current  year 
is  at  least  equal  to  the  amount  to  be 
received  from  the  Federal  program  as 
required  by  section  746(a)(3)(B);  and 

(3)  The  program  activities  for  which 
support  is  requested  are  determined  by 
peer  reviewers  to  be  qualitatively 
acceptable.  Programs  that  submit 
acceptable  applications,  in  accordance 
with  the  above  criteria,  will  receive 
funding  based  on  the  following 
allocation  of  funds: 

1.  Annually,  the  total  amount 
available  for  funding  under  section 
746(a)(3)  will  be  divided  by  the  total 
number  of  qualifying  AHEC  centers  in 
approved  applications.  This  will  yield 
the  per  center  allocation.  The 
coordinating  AHEC  applicant  for  each 
State  will  receive  an  amount  equal  to 
the  number  of  qualifying  centers  in  the 
approved  application  times  the  per 
center  allocation,  subject  to  the  amount 
of  non-Federal  cost  contributions  and 
approved  program  activities. 

2.  In  accoroance  with  the  provisions 
of  section  746(e)(1)(A),  the  award  will 
clearly  indicate  that  75  percent  of  the 
awarded  funds  are  to  be  spent  in 
approved  centers.  The  remaining  25 
percent  may  be  allocated  to  the  AHEC 
program  office  and/or  other 
participating  schools.  Awardees  may 
distribute  75  percent  or  more  of  funds 
to  centers  according  to  need. 

The  State  matching  provision  was 
included  in  this  legislation  to  promote 
State  funding.  The  allocation  of  Federal 
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funds  to  ail  qualifying  AHEC  programs 
is  intended  to  provide  as  broad  as 
possible  a  base  for  the  accomplishment 
of  this  purpose.  The  number  of 
qualifying  AHEC  centers  provides  the 
means  for  distribution  of  funds  because 
the  statute  requires  that  75  percent  of 
the  funds  are  designated  to  go  to  these 
entities. 

Health  Education  and  Training  Centers 

Eligibility  and  Purpose:  Eligible 
applicants  are  public  or  nonprofit 
private  accredited  schools  of  allopathic 
or  osteopathic  medicine,  or  the  parent 
institution  on  behalf  of  suth  schools,  or 
a  consortium  of  such  stl    ^i8. 
Assistance  is  for  planning,  developing, 
establishing,  maintaining,  and  operating 
Health  Education  and  Training  Centers. 
Such  support  is  designed  to  improve  the 
supply,  distribution,  quality,  and 
efficiency  of  personnel  providing  health 
services  in  the  State  of  Florida  or  (in  the 
United  States)  along  the  border  between 
the  United  States  and  Mexico  or 
providing,  in  other  urban  and  rural 
areas  (including  frontier  areas)  of  the 
United  States,  health  services  to  any 
population  group,  including  Hispanic 
individuals  and  recent  refugees,  that  has 
demonstrated  serious  health  care  needs. 
A.ssistance  is  al.so  to  encourage  health 
promotion  and  disease  prevention 
through  public  education. 

Project  Requirements:  Each  project 
must  meet  the  following  statutory 
requirements: 

(a)  Establish  an  advisory  group 
comprised  of  health  service  providers, 
educators  and  consumers  from  the 
service  area  and  of  faculty  from 
participating  schools: 

(b)  Develop  a  plan  for  carrying  out  the 
Health  Education  and  Training  Centers 
Program,  after  consultation  with  the 
advisory  group  required  in  item  (a) 
above; 

(c)  Enter  into  contracts,  as  needed, 
with  other  institutions  or  entities  to 
carry  out  the  plan  as  required  in  item  (b) 
above; 

(d)  Enter  into  a  contract  or  other 
written  agreement  with  one  or  more 
public  or  nonprofit  private  entities  in 
the  State  which  have  expertise  in 
providing  health  education  to  the 
public; 

(e)  Be  responsible  for  the  evaluation 
of  the  program; 

(f)  Evaluate  the  specific  service  needs 
for  health  care  personnel  in  the  service 
area; 

(g)  Assist  in  the  planning, 
development,  and  conduct  of  training 
programs  to  meet  the  needs  determined 
under  item  (f)  above; 

(h)  Conduct  or  support  not  less  than 
one  training  and  education  program  for 


physicians  and  one  program  for  nurses 
for  at  least  a  portion  of  the  clinical 
training  of  such  students; 

(i)  Conduct  or  support  training  in 
health  education  services,  including 
training  to  prepare  community  health 
workers  to  implement  health  education 
programs  in  communities,  health 
departments,  health  clinics,  and  public 
schools  that  are  located  in  the  service 
area; 

(j)  Conduct  or  support  continuing 
medical  education  programs  for 
physicians  and  other  health 
professionals  (including  allied  health 
personnel)  practicing  in  the  service  area; 

(k)  Support  health  career  educational 
opportunities  designed  to  provide 
students  residing  in  the  service  area 
with  counseling,  education,  and  training 
in  the  health  professions; 

(1)  With  respect  to  Border  HETCs. 
assist  in  coordinating  their  activities 
and  programs  with  any  similar  activities 
and  programs  carried  out  in  Mexico 
along  the  border  between  the  United 
States  and  Mexico; 

(m)  Make  available  technical 
assistance  in  the  service  area  in  the 
aspects  of  health  care  organization, 
financing  and  delivery; 

(n)  In  tne  case  of  any  school  of  public 
health  located  in  the  service  area  of  the 
HETC,  to  permit  any  such  school  to 
participate  in  the  program  of  the  center 
if  the  school  makes  a  request  to  so 
participate;  and 

(o)  Encourage  health  promotion  and 
disease  prevention  through  health 
education  in  the  service  area. 

In  addition,  in  order  to  assure 
effective  program  administration  and 
assessment,  each  project  must  also  meet 
the  following  requirements  which  were 
established  following  public  comment 
at  55  FR  31237,  dated  August  1,  1990  . 

Each  grantee  must: 

(a)  Have  a  project  director  who  holds 
a  faculty  appointment  at  an  allopathic 
or  osteopathic  medical  school  and  who 
is  responsible  for  the  overall  direction  of 
the  project; 

(b)  Provide  fac-ulty  to  assist  in  the 
conduct  of  community-based 
educational  programs  and  training 
activities; 

(c)  Be  responsible  for  the  quaUty  of 
the  community-based  educational 
programs  and  training  activities,  and  the 
evaluation  of  trainees: 

(d)  Provide  for  active  participation  of 
individuals  who  are  associated  with  the 
administration  of  the  medical  school, 
aiKi  staff  and  faculty  members  of 
departments  of  family  medicine, 
internal  medicine,  pediatrics,  and 
obstetrics  and  gynecology;  and 

(e)  Provide  an  annual  evaluation  of 
the  project,  including  an  assessment  of 


the  educational  programs  and  the 
trainees. 

Definitions:  The  following  definitions 
are  statutory. 

"Border  Health  Education  and 
Training  Center"  means  an  entity  that  is 
a  recipient  of  an  award  under  section 
746(f)(1)  and  that  is  carrying  out  (or  will 
carry  out)  the  purpose  of  the  program  as 
described  under  Eligibility  and  Purpose 
above. 

"Community  Health  Center"  means 
an  entity  as  defined  in  section  330(a)  of 
the  Act  and  in  regulations  at  42  CFR 
51c.l02(c). 

"Health  Education  and  Training 
Center"  or  "center"  means  an  entity  that 
is  the  recipient  of  an  HETC  grant  under 
section  746(0(1). 

"Migrant  Health  Center"  means  an 
entity  as  defined  in  section  329  (a)(1)  of 
the  Act  and  in  regulations  at  42  CFR 
56.102(g)(1). 

"Service  area"  means  the  geographic 
area  designated  for  the  center  to  carry 
out  the  HkrC  program,  as  designated  by 
HRSA. 

It  is  located  entirely  within  the  State 
in  which  the  center  is  located. 

"School  of  Medicine  or  Osteopathic 
Medicine"  means  a  school  as  described 
in  section  799  and  which  is  accredited 
as  provided  in  section  799(E)  of  the  Act. 

"State"  means,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Cuam, 
American  Samoa,  and  the  Republic  of 
Palau,  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

In  addition,  the  following  definitions 
were  established  following  public 
comment  at  55  FR  31237.  dated  August 
1.1990 

"Close  proximity  to  the  Border" 
means  a  county,  in  a  State,  any  portion 
of  which  lies  within  three  hundred 
(300)  miles  of  the  Border  between  the 
United  States  and  Mexico. 

"Frontier  area"  means  those  areas 
with  a  population  density  of  less  than 
seven  individuals  per  square  mile. 

"Health  professional"  means  any 
physician,  dentist,  optometrist, 
podiatrist,  pharmacist,  nurse,  nurse 
practitioner,  nurse  mid-wife,  physician 
assistant  or  allied  health  personnel. 

Review  Criteria:  The  Health  Resources 
and  Services  Administration  will  review 
applications  taking  into  consideration 
the  following  criteria  which  were 
established  following  public  comment 
at  55  FR  31237,  dated  August  1.  1990: 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
intent  of  section  746(f); 
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2.  The  extent  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements; 

3.  The  extent  to  which  the  proposed 
project  explains  and  documents  the 
need  for  the  project  in  the  geographic 
area  to  be  served,  including  relevant 
socio-economic  and  cultural 
characteristics  of  the  population  to  be 
served; 

4.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner; 

5.  The  evaluative  strategy  to  asse.ss  the 
project  and  the  trainees  in  terms  of 
effectiveness  and  proposed  outcomes; 

6.  The  extent  ofcoordination  of  HETC 
training  and  education  with  similar 
activities  in  the  areas  involved;  and 

7.  The  potential  of  the  proposed 
project  to  continue  on  a  self-sustaining 
basis. 

Statutory  Funding  Preference:  In 
making  awards  for  FY  1996,  the 
Secretary  shall  make  available  50 
percent  of  the  appropriated  funds  for 
approved  applications  for  border  health 
education  and  training  centers  in  the 
State  of  Florida  and  (in  the  United 
States)  along  the  border  between  the 
United  States  and  Mexico.  The 
remaining  50  percent  shall  be  made 
available  for  approved  applications  for 
HETCs  firam  non-border  areas  (both 
urban  and  rural).  If  funds  remain 
available  after  all  approved  applications 
in  one  category  are  funded,  the  balance 
shall  be  utilized  for  approved 
applications  in  the  other  category.  This 
addresses  the  statutory  funding 
requirements  while  allowing  maximum 
flexibility  in  the  use  of  funds. 

Established  Funding  Priorities:  The 
following  funding  priorities  were 
established  following  public  comment 
at  58  FR  30066,  dated  May  25.  1993. 

A  funding  priority  will  oe  given  to: 

1.  Applicants  which  propose  to 
implement  HETC  training  programs  for 
a  minimum  of  50  underrepresented 
minority  trainees  annually  in  Sites  that 
Serve  Medically  Underserved.  The  term 
"underrepresented  minorities"  means, 
with  respect  to  a  health  profession, 
racial  and  ethnic  populations  that  are 
underrepresented  in  the  health 
profession  relative  to  the  number  of 
individuals  who  are  members  of  the 
population  involved.  For  this  program, 
it  means  American  Indians  or  Alaskan 
Natives,  Blacks,  Hispanics.  and 
potentially,  various  subpopulations  of 
Asian  individuals. 

2.  Applicants  which  propose  to 
implement  a  substantial  public  health 
training  experience  (of  4  to  8  weeks  for 
a  minimum  of  25  trainees,  annually)  in 
one  or  more  of  the  following  training 


sites:  (1)  facilities  operated  by  a  State  or 
local  health  department;  (2)  a  Migrant 
Health  Center  designated  under  section 
329(a)(lJofthePHSAct;(3)a 
Community  Health  Center  designated 
under  section  330  (a)  of  the  PHS  Act:  or 
(4]  hospitals  or  other  health  care 
facilities  of  the  Indian  Health  Service.  If 
such  training  sites  are  unavailable  in  a 
proposed  HETC  service  area,  applicants 
may  propose  comparable  public  health 
training  experiences  (e.g.,  a  4  to  8  week 
community  health  project  su()ervised  by 
a  rural  preceptor).  Trainees  participating 
in  activities  described  in  Priorities  Nos. 
1  and  2  may  include:  students  pursuing 
health  professions  education,  medicine, 
nursing;  students  pursuing  nurse 
practitioner,  certified  nurse  midwifery, 
or  physician  assistant  training;  residents 
(in  family  medicine,  general  internal 
medicine,  general  pediatrics,  or 
preventive  medicine);  community 
health  worker  trainees  (indigenous  to 
the  area);  dentists,  nurses,  physicians,  or 
environmental  health  personnel 
pursuing  a  training  program  in  Public 
Health. 

3.  Applicants  which  propose  to  have 
as  part  of  the  advisory  group,  as 
described  in  section  746(f)(4),  a 
representative  from  a  health  department 
from  the  area  being  served. 

Grant  Funds:  Grants  are  to  assist  in 
meeting  the  costs  of  the  program  which 
cannot  be  met  from  other  sources.  The 
following  restrictions  apply  to  all 
funding: 

(a)  not  less  than  75  percent  of  the  total 
funds  provided  to  a  school  or  schools  of 
allopathic  or  osteopathic  medicine  must 
be  spent  in  the  development  and 
operation  of  the  health  education  and 
training  center  in  the  service  area  of 
such  program; 

(b)  to  tne  maximum  extent  feasible, 
the  grantee  will  obtain  from  non-Federal 
sources  the  amount  of  the  total 
operating  funds  for  the  HETC  program 
which  are  not  provided  by  HRSA; 

(c)  no  grant  or  contract  shall  provide 
funds  solely  for  the  planning  or 
development  of  an  HETC  program  for  a 
period  m  excess  of  two  years; 

(d)  not  more  than  10  percent  of  the 
annual  budget  of  each  program  may  be 
used  for  the  renovation  and  equipping 
of  clinical  teaching  sites;  and 

(e)  no  grant  or  contract  shall  provide 
funds  to  be  used  outside  the  United 
States  except  as  HRSA  may  prescribe  for 
travel  and  communications  purposes 
related  to  the  conduct  of  a  border  Health 
Kducation  and  Training  Center. 

Bnrder'Area  Funding:  Section  746(f) 
requires  that  certain  criteria  relative  to 
the  service  area  be  considered  by  the 
Secretary  in  the  establishment  of  a 
formula  for  allocating  funds  for  each 


approved  application  for  a  border  health 
education  and  training  center. 
Specifically,  these  criteria  are: 

1.  the  low-income  population, 
including  Hispanic  individuals,  and  the 
growth  rate  of  such  population  in  the 
State  of  Florida  and  along  the  border 
between  the  United  States  and  Mexico; 

2.  the  need  of  the  low-income 
population  referenced  in  Item  1  above 
for  additional  personnel  to  provide 
health  care  services  along  such  border 
and  in  the  State  of  Florida;  and 

3.  the  most  current  information 
concerning  mortality  and  morbidity  and 
other  indicators  of  health  status  for  such 
population. 

Formula  for  Allocating  Border  Area 
Funds:  Considering  the  criteria  in  the 
statute,  the  following  formula,  which 
was  established  following  public 
comment  at  55  FR  31237,  dated  August 
1, 1990,  will  be  used  for  allocating 
Border  Area  funds  in  FY  1996,  to  be 
applied  to  each  of  the  counties  included 
in  the  service  area  of  the  center  on 
behalf  of  which  the  application  is  made: 
Px(l  +  C)xNxIx  100,000  =  F 
Where: 
(P)  =  Low-income  population  in  the 

county 
(C)  =  Percent  change  of  population  in 

the  county 
(N)  =  Need  for  primary  care  physicians 

in  the  county 
(I)  =  Infant  mortality  rate  in  the  county 
(F)  =  Factor  for  each  county  in  close 

proximity  to  the  border,  and  each 

county  in  the  State  of  Florida 
For  this  program  (HETC).  project 
support  recommended  for  future  years 
will  be  subject  to  enabling  legislation, 
appropriations,  satisfactory  progress, 
adjustment  (up  or  down)  based  upon 
changes  in  data  utilized  in  the  above 
formula,  and  any  changes  in  the  scope 
of  the  project,  as  approved. 

Formula  Definitions  and  Data 
Sources: 

(P)  "Low-income  population":  The 
population  in  the  county  classified  by 
the  United  States  Bureau  of  the  Census 
as  having  an  average  income  at  or  below 
125  percent  of  the  poverty  level. 
Data  Source:  U.S.  1990  Census 
Population.  U.  S.  Department  of 
Commerce.  Bureau  of  the  Census 

(C)  "Percent  change  of  population": 
The  number  of  births  minus  the  number 
of  all  deaths,  plus  or  minus  net 
migration  in  the  county,  divided  by  the 
1990  county  population. 
Data  Source:  County  and  City  Data 

Book,  1990,  U.S.  Department  of 

Commerce,  Bureau  of  the  Census. 

(N)  "Need  for  primary  care 
physicians":  The  ratio  derived  by 
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computing  the  number  of  primary  care 
physicians  per  100.000  population  in  all 
236  counties  in  close  proximity  to  the 
border,  and  all  67  counties  in  the  State 
of  Florida,  divided  by  the  ratio  of 
primary  care  physicians  to  100,000 
population  in  the  county. 
Data  Source:  Area  Resource  File  (ARF) 
System.  U.S.  Department  of  Health 
and  Human  Services  (Year:  most 
recent  ARF  data  available  annually) 
(I)  "Infant  mortality  rate":  The  5-year 
infant  mortality  rate  for  the  county, 
divided  by  the  average  of  the  5-year 
inbnt  mortality  rate  in  all  236  counties 
in  close  proximity  to  the  border  and  all 
67  counties  in  the  State  of  Florida. 
Data  Source:  Area  Resource  File  (ARF) 
System.  U.S.  E)epartment  of  Health 
and  Human  Services  (most  recent  data 
available:  annually) 
(F)  "Factor  for  each  county":  A  factor 
for  each  of  the  236  counties  in  close 
proximity  to  the  border  and  each  of  the 
67  counties  in  the  State  of  Florida  is 
calculated  from  the  formula.  The  factor 
will  be  recalculated  each  year  to  reflect 
most  recent  data  available.  The 
calculated  factor  of  each  county  is 
aggregated  for  a  multi-county  service 
area. 

For  the  purposes  of  allocating  border 
area  funds,  the  236  counties  in  close 
proximity  (within  300  miles)  of  the 
border  between  the  United  States  and 
Mexico  are  located  in  the  four  States 
contiguous  to  the  border:  Arizona, 
California.  New  Mexico,  and  Texas.  All 
67  counties  located  in  the  State  of 
Florida  are  also  included. 

Considerations  for  Designating 
Geographic  Service  Areas:  The 
following  considerations  will  be  used  in 
designating  geographic  service  areas: 

1.  Low-income  population  for  the 
specific  county(ies)  in  the  service  areas; 

2.  Percent  change  in  low-income 
population  for  the  specific  county(ies); 

3.  Ratio  of  primary  care  physicians 
per  100.000  population  for  the  specific 
county(ies);  and 

4.  Infant  mortality  rate  for  the  specific 
county(ies)  in  the  service  area. 

National  Health  Obiectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS  led  national  activity  for  setting 
priority  areas.  The  Cooperative 
Agreements  for  the  Basic/Core  AHEC 
Programs  and  the  Model  State- 
Supported  Area  Health  Education 
Center  Programs  and  the  Grants  for 
Health  Education  and  Training  Centers 
are  related  to  the  priority  area  of 


Educational  and  Community-Based 
Programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office.  Washington.  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  and  cooperative 
agreement  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products  and 
Public  Law  103-227.  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  that  receive  Federal 
funds  in  which  education,  library,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

Application  Availability 

Application  materials  are  available  on 
the  World  Wide  Web  at  address:  http:/ 
/www. OS. dhhs.gov/hrsa/.  Click  on  the 
nie  name  you  want  to  download  to  your 
computer.  It  will  be  saved  as  a  self- 
extracting  WordPerfect  5.1  file.  Once  the 
file  is  downloaded  to  the  applicant's  PC, 
it  will  still  be  in  a  compressed  state.  To 
decompress  the  file,  go  to  the  directory 
where  the  file  has  been  downloaded  and 
type  in  the  file  name  followed  by  a 
<retum>.  The  file  will  expand  into  a 
WordPerfect  5.1  file.  Applicants  are 
strongly  encouraged  to  obtain 
application  materials  from  the  World 
Wide  Web  via  the  Internet. 

However,  for  applicants  which  do  not 
have  Internet  capability,  application 
materials  are  also  available  on  the  BHPr 
BBS.  Use  your  computer  and  modem  to 
call  (301)  443-5913.  Set  your  modem 
parameters  to  2400  baud,  parity  to  none, 
data  bits  to  8,  and  stop  bits  to  1.  Set  your 
terminal  emulation  to  ANSI  or  VT-100. 

Once  you  have  accessed  the  BHPr 
Bulletin  Board,  you  will  be  asked  for 
your  first  and  last  name.  It  will  also  ask 
you  to  choose  a  password.  REMEMBER 
YOUR  PASSWORD!  The  first  time  you 
logon  you  "register"  by  answering  a 
number  of  other  questions.  The  next 
time  you  logon.  BHPr's  Bulletin  Board 
will  know  you. 


Press  (F)  for  the  (F)iles  Menu  and  (L) 
to  (L)ist  Files.  Press  (L)  again  to  see  a  list 
of  numbered  file  areas.  To  see  a  list  of 
files  in  any  area,  type  the  number 
corresponding  to  that  area.  Competitive 
application  materials  for  grant  programs 
administered  by  the  Bureau  of  Health 
Professions  are  located  in  the  File  Area 
item  "B"  titled  Grants  Announcements. 

To  (R)ead  a  file  or  (D)ownload  a  file, 
you  need  to  know  its  exact  name  as 
listed  on  BHPr's  Bulletin  Board.  Press 
(R)  to  (R)ead  a  file  and  type  the  name 
of  the  file.  Press  (D)  to  (D)ownload  a  file 
to  your  computer.  You  need  to  know 
how  your  communications  software 
accomplishes  downloading. 

When  you  have  completed  your  tour 
of  BHPr's  Bulletin  Board  for  this 
session,  press  (G)  for  (G)oodbye  and 
press  <enter>. 

If  you  have  difficulty  accessing  the 
BHPr  BBS.  please  try  the  Internet 
address  listed  above.  If  you  do  not  have 
Internet  capability  and  need  assistance 
in  accessing  the  BHPr  BBS  or  technical 
assistance  with  any  aspect  of  the  BHPr 
BBS.  please  call  Mr.  Larry  DiGiulio, 
Systems  Operator  for  BHPr  BBS  at  (301) 
443-2850  or 
"ldigiuli@hrsa.ssw.dhhs.gov". 

Questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to  Ms.  Wilma  Johnson,  Acting 
Chief,  Centers  and  Formula  Grants 
Section  (wjohnson©hrsa. ssw.dhhs.gov). 
Grants  Management  Branch,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  8C-26,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  If  you 
are  unable  to  obtain  the  appUcation 
materials  from  the  BHPr  Bulletin  Board, 
you  may  obtain  application  materials  in 
the  mail  by  sending  a  written  request  to 
the  Grants  Management  Branch  at  the 
address  above.  Written  requests  may 
also  be  sent  via  FAX  (301)  443-6343  or 
via  the  internet  address  listed  above. 
Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact 
Louis  D.  Coccodrilli,  M.P.H..  Acting 
Chief,  AHEC  and  Special  Programs 
Branch.  Division  of  Medicine.  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8A-25,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-6950.  FAX:  (301) 
443-8890. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  these  grant 
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programs  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

Deadline  Date 

The  deadline  date  for  receipt  of 
applications  for  each  of  these  programs 
is  March  15,  1996.  Applications  will  be 


( tjiisidered  to  be  "on  time"  if  they  are 
either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 

Table  1 


or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  applications 
which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions  will 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 


* 

PHS  section  #.  title,  CFDA  #,  regulation 

Type  of  assistance 

Period  of 
support 

Deadline 
date 

746(a)(1).  Basic/Core  AHEC,  93.824,  42  CFR  part  57  subpart  MM 

Cooperative  Agreement 

Coooerative  Aareement 

3  years 

3  years 

3  years 

"VIS/Qfi 

746(a)(3).  State  Supported  Model  AHEC,  93.107 

'V1«i/Qfi 

746(f)  HETC  93.189 „ „.. . 

Grant 

3/15/96 

I 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100)  or  the  Public  Health 
System  Reporting  Requirements. 

Dated:  January  11, 1996. 
Giro  V.  Sumaya, 
Administrator. 

[PR  Doc.  96-641  Filed  1-19-96:  8:45  am) 
BILLING  CODE  4iaO-1S-P 


Ft.nding  Notice  *or  Grant  Programs 
Fundeo  Under  Title  Vli  of  the  Public 
Health  Service  Act  for  Fiscal  Year 
1996   Notice  of  Extension  of 
Application  Due  Date 

This  notice  extends  the  application 
due  date  for  fiscal  year  (FY)  1996  for 
three  grant  programs: 

Grants  for  Centers  of  Excellence  (COE) 
in  Minority  Health  Professions 
Education  (section  739,  PHS  Act) 

Grants  for  Health  Careers  Opportunity 
Program  (HCOP)  (section  740,  PHS 
Act) 

Grants  for  the  Minority  Faculty 
Fellowship  Program  (MFFP)  (section 
738(b).  PHS  Act) 

The  application  due  date  is  extended  to 
February  23,  1996  for  the  three 
programs.  All  applications  must  be 
received  in  the  ParklawTi  Buildinij  bv 
close  of  business  on  Febmarv  Ji    1996 
This  change  is  necessary  because  of 
difficulties  experienced  with 
electronically  accessing  the  program 
materials  and  the  unavailability  of 
technical  assistance  during  the  period  of 
government  shutdown  All  other  aspects 
of  the  December  4.  1995  Federal 
Register  Notice  (60  PR  62098)  remain 
the  same.  , 


Dated:  January  16. 1996. 
Giro  V.  Sumaya. 

Administrator. 

|FR  Doc.  96-643  Filed  1-19-96;  8:45  am) 

BILLMG  COOE  416fr-15-M 


Statement  of  Organization  Functions 
and  Delegations  ot  Authority 

Part  HB  (Health  Resources  and 
Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  38409-24,  August  31. 
1982,  as  amended  most  recently  at 
changes  60  FR  58370.  Nov.  27,  1995). 
The  changes  are  to  establish  an  Office  of 
Field  Coordination  within  the  Office  of 
( Jpcrotions  and  Management  (HBA4); 
and  to  establish  HRSA  Field  Offices. 
The  changes  are  as  follows: 

1  Under  Part  HB,  Health  Resources 
and  Services  Administration.  Section 
HB-20,  Functions,  "Office  of  Operations 
and  Management  (HBA4)"  do  the 
following: 

A.  Delete  the  "Office  of  Operations 
and  Management  (HBA4)"  in  itsentiie'y 
and  replace  the  following: 

Office  of  Operations  and  Management 
fHBA4h-l^nder  the  direction  of  the 
Associate  Administrator  who  is  a 
member  of  the  Administrator's 
immediate  staff:  (1)  Provides  Agency- 
wide  leadership,  program  direction,  and 
coordination  to  all  phases  of 
management;  (2)  provides  management 
expertise  and  staff  advice  and  support  to 
the  Administrator  in  program  and 
policy  formulation  and  execution;  (3) 
plans,  dii^cts,  and  coordinates  the 
Agenc\  s  activities  m  the  areas  of 
administrative  management,  financial 
management,  personnel  management, 
debt  management,  manpower 
management,  urant-,  and  contracts 


management,  procurement,  real  and 
personal  property  accountability  and 
management,  and  administrative 
services;  (4)  coordinates  the 
implementation  of  the  Freedom  of 
Information  Act  for  the  Agency;  (5) 
oversees  the  development  of  annual 
operating  objectives  and  coordinates 
HRSA  work  planning  and  appraisals;  (6) 
directs  the  Equal  Employ  Opportunity 
activities  for  the  Office  of  the 
Administrator;  and  (7)  oversees  the 
HRSA  field  activities. 

B.  Establish  the  Office  of  Field 
Coordination  (HBA45).  by  inserting  the 
following  statement  before  the  Division 
of  Grants  and  Procurement  Management 
(HBA46): 

Office  of  Field  Coordination 
(HBA45)— The  Office  of  Field 
Coordination  serves  as  the  Agency's 
focal  point  for  Field  programs  and 
activities.  Specifically:  (1)  Oversees  and 
manages  HRSA  activities  in  the  field;  (2) 
advises  the  Administrator  on 
appropriate  resource  allocation  for  field 
activities;  (3)  at  the  direction  of  the 
Administrator,  assists  in  the 
implementation  and  evaluation  of 
HRSA  programs  in  the  field  through 
coordination  of  activities,  and  assessing 
the  effectiveness  of  programs  to  identify 
opportimities  for  improving  policies 
and  service  delivery  systems;  (4) 
develops  and  implements  activities  in 
the  field  designed  to  improve  customer 
service  and  relationships;  (5)  at  the 
direction  of  the  Administrator,  develops 
and  coordinates  the  field 
implementation  of  special  program 
initiatives  which  involve  multiple 
HRSA  field  components  and/or  multiple 
HRSA  programs;  (6)  serves  as  field 
liaison  to  the  Administrator,  Bureau 
Directors,  State  and  local  health  officials 
as  well  as  private  and  profiessional 
organizations;  (7)  acts  as  Uaison  to 
provide  administrative  and  financial 


!  '^i)e■. 
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support  services  to  HRSA  field 
components:  (8)  provides  technical 
assistance  to  the  Agency's  Field 
Council:  and  (9)  exercises  line 
management  authority  as  delegated  from 
the  Administrator  for  the  Field 
Coordinators  related  to  general 
administrative  and  management 
functions.  The  facilities  and 
construction  engineering  activities  will 
operate  in  the  Bureau  of  Health 
Resources  and  Development. 

II.  Under  Part  HB,  Health  Resources 
and  Services  Administration,  establish  a 
new  chapter  "HRSA  Field  Offices 
(HBD),  "  to  reed  as  follows: 

Section  HBD-00  Mission— The  HRSA 
Field  Offices.  The  HRSA  Field  Offices 
support  the  Department's  mission  of 
improving  the  health  of  the  Nation's 
population  by  administering  HRSA  filed 
health  programs  and  activities  to  assure 
a  coordinated  field  effort  in  support  of 
national  health  policies  and  State  and 
local  needs  within  each  region 
including:  Assessing  regional  health 
requirements,  assuring  integration  of 
HRSA  health  programs,  and  addressing 
cross-cutting  program  issues  and 
initiatives  to  achieve  program  goals; 
providing  a  HRSA  focal  point  for 
responding  to  the  needs  of  State  and 
local  governments,  community  agencies, 
and  others  involved  in  the  planning  or 
provision  of  general  health;  supporting 
intergovernmental  activities  and 
responding  to  health  issues  of  State  and 
local  concerns:  administering  health 
activities  and  programs  to  provide  for 
prevention  of  health  problems,  and 
assuring  access  to  and  quality  of  general 
health  services. 

Section  HBD-10.  Organization.  The 
Health  Resources  and  Services 
Administration  Field  Offices  consist  of: 

•  HRSA  Field  Offices  (HBDl-HBDX). 

Section  HBI>-20.  Functions.  The  Field 
Coordinator,  located  in  the  Field  Office 
and  reports  to  the  Director,  Office  of 
Field  Coordination,  and  serves  as  the 
field  representative  of  the 
Administrator,  HRSA.  The  Field 
Coordinator  carries  out  the  following 
responsibilities.  Specifically;  (1)  serves 
as  HRSA's  senior  public  health  official 
in  the  field,  providing  liaison  with  State 
and  local  health  officials  as  well  as 
private  and  professional  organizations; 
(2)  provides  input  from  regional.  State 
and  local  perspectives  to  assist  the 
Administrator  and/or  Bureau  Director  in 
the  formulation,  development,  analysis 
and  evaluation  of  HRSA  programs  and 
initiatives:  (3)  at  the  direction  of  the 
Administrator  and/or  in  conjunction 
with  the  Bureau  Directors  and  the 
Director,  Office  of  Field  Coordination, 
coordinates  the  field  implementation  of 
special  initiatives  which  involve 


multiple  HRSA  programs  and/or  field 
offices  (e.g.  Border  Health);  (4)  assists 
with  the  implementation  of  HRSA 
programs  in  the  field  by  supporting  the 
coordination  of  activities,  alerting 
program  officials  of  potential  issues,  and 
assessing  policies  and  service  delivery 
systems;  (5)  represents  the 
Administrator  in  working  with  the  other 
Federal  agencies  in  coordinating  health 
programs  and  activities;  and  (6) 
exercises  line  management  authority  as 
delegated  from  the  Administrator  for 
general  administrative  and  management 
functions  within  the  field  structure, 
exclusive  of  specific  direction  for 
statutory  program  authorities. 

Section  HBD-30  Delegations  of 
Authority.  All  delegations  and 
redelegations  of  authority  which  were  in 
effect  immediately  prior  to  the  effective 
date  hereof,  have  been  continued  in 
effect  in  them  or  their  successors 
pending  further  redelegation. 

This  reorganization  is  effective  upon 
date  of  signature. 

Jated:  January  5,  1996. 
Giro  V.  Sunuya, 
Administrator. 

(PR  Doc.  96-692  Filed  1-19-96:  8:45  ami 
MUJNQ  OOOC  41M-1S-M 


National  Institutes  of  Health 

Notice  of  Closed  HAeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  NCRR  Initial  Review 
Group — General  Clinical  Research  Centers 
Review  Committee. 

Dates  of  Meeting:  February  7-9,  1906. 

Time:  8:00  a.m. — until  adjournment. 

Place  of  Meeting:  Holiday  Inn,  Chevy 
Chase.  5520  Wisconsin  Avenue,  Chevy 
Chaje.  MD20815 

Scientific  Review  Administration:  Dr. 
Richard  L.  Nabin.  National  Institutes  of 
Health.  1  Rodtledge  Center,  Room  6116.  6705 
Kockltdtje  Drive,  MSC:  7965.  Bethesda.  MD 
20892-7965.  Telephone:  (301)  435-O809. 

:^rpose  Agpnda:  To  review  and  evaluate 
^nmt  applications.  The  meeting  will  be 
closed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552b{c)(6). 
Tide  5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  profiosais.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.333  Clinical  Research, 
National  Institutes  of  Health.  HHS) 


Dated:  December  18. 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  96-680  Filed  1-19-96;  8:45  araj 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  February  15-16, 
1996.  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  10,  Bethesda,  Maryland  20892. 

The  Council  meeting  will  be  open  to 
the  public  on  February  15  from  8:30 
a.m.  to  approximately  3:30  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  section  10(d) 
of  Public  Law  92-463,  the  Council 
meeting  will  be  closed  to  the  public 
from  approximately  3:30  p.m.  to  recess 
on  February  15  and  from  8:30  a.m.  to 
adjournment  on  February  16  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  a.ssociated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
Room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Eh-.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Rockledge 
Building  (RKL2),  Room  7100,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  435-0261,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
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Diseases  Research:  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  December  14, 1995. 
Susan  K.  Feldman,         \ 

Committee  Management  Officer.  NIH. 
(FR  Doc.  96-683  Filed  1-19-96;  8:45  am] 
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National  Mean   Lung,  and  Biood 
Institute  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Review  of  Research  Training 
Applications. 

Date:  February  25-27, 1996. 

Time:  7:30  p.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  C.  )ames  Scheirer,  Ph.D., 
Rockledge  II,  Room  7220,  6701  Rockledge 
Drive,  Bethesda,  Maryland  20892-7924,  (301) 
435-0266. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Dietary  Effects  on 
Lipoproteins  and  Thrombogenic  Activity 
(DELTA). 

Date:  February  29, 1996. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency.  Bethesda,  Marj'land. 

Contact  Person:  )oyce  A.  Hunter,  Ph.D., 
Rockledge  II,  Room  7180,  6701  Rockledge 
Drive,  Bethesda,  Maryland  20892-7924,  (301) 
435-0287. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  January  11, 1996. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  96-686  Filed  1-19-96;  8:45  am) 

BILLMQ  CODE  414O-01-M 


National  Heart,  Lung,  and  Biood 
Institute;  Notice  of  Meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee 

Pursuant  to  Public  Law  92—463, 
notice  i.s  hiereby  given  of  the  meeting  of 
the  Sif;kle  Cell  Disease  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  February  23,  1996.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Two  Rockledge 
Center,  Conference  Room  9A1-A2,  6701 
Rockledge  Drive,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  adjournment,  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Or  Clarice  D.  Reid,  Executive 
Secretary,  Sickle  Cell  Disease  Advisory 
Committee,  Division  of  Blood  Diseases 
and  Resources,  NHLBI,  Two  Rockledge 
Center,  Suite  10160,  6701  Rockledge 
Drive,  Bethesda,  Maryland  20892,  (301) 
435-0080.  will  furnish  substantive 
program  infonnation,  a  summary  of  the 
meeting,  and  a  roster  of  the  committee 
members. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  11, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc  QfW^R-'  failed  1-19-96;  8:45  am) 

BILUNG  CODE  4t«o-ci-»l 


National  Heart.  Lung,  and  Blood 
Institute;  Notice  ot  Meeting 

Pursuant  to  Public  Uw  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

This  meeting  will  be  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Mental  Stress  and 
Myocardial  Ischemia. 
Dates  of  Meeting:  January  31, 1996. 
Time  of  Meeting:  8:00  a.m. 


Place  of  Meeting:  National  Institutes  of 
Health,  Two  Rockledge  Center,  Room  7111, 
6701  Rockledge  Drive,  Bethesda,  Maryland 
20892. 

Agenda:  To  raview  the  status  of  research 
and  identify  research  needs  on  relationships 
between  mental  stress  and  myocardial 
ischemia. 

Contact  Person:  Peter  Kaufmann.  Ph.D., 
Rockledge  II  Building,  Rm.  8118,  6701 
Rockledge  Drive,  Bethesda,  Maryland  20892, 
(301)  435-0404. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
partial  shutdown  of  the  Federal  Government. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated;  January  1 1, 1996. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-688  Filed  1-19-96;  8:45  am] 

BIUJNG  CODE  4140-01-M 


o'  :ns!;'i,!e  :•  Aiiergy  and 
oufe  D  seasf's;  Notice  of  Meeting: 
nfectious  Diseases 

nee 


Infet 

Microdiciogy  a 
irch  Com 


Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  on  Febniary  15-16,  1996,  at 
the  Holiday  Inn  Gaithersburg.  Room 
229,  2  Montgomery  Village  Avenue, 
Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  9  a.m.  on  February 
15,  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  secUon 
10(d)  of  Public  Law  92-463,  tlie  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  9  a.m.  until 
recess  on  February  15,  and  ftxim  8  a.m. 
until  adjournment  on  February  16. 
These  applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  of  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 


'♦H 


Federal  Re^ster  /  Vol.  61.  No.  14  /  Monday.  January  22.  1996  /  Notices 


of  Aiier^v  diid  liitectioua  Ui.s«a.ses,  Solar 
Building^  Room  3C26,  National 
Institutes  of  Health.  Bethesda. 
Maryland.  301-496-7601.  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Gary  Madonna.  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee. 
NIAID.  NIH,  Solar  Building,  Room 
4C21.  Rockville,  Maryland  20892. 
telephone  301-496-3528.  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856.  Microbiology  and 
Infectious  Diseases  Research.  National 
Institutes  of  Health) 

Dated:  December  14.  1995. 
Sus«n  K.  Feldman, 
Committee  Management  Officer.  NIH. 
jFR  Doc.  96-685  Filed  1-19-96:  8:45  ami 

WLLMO  COM  414»-«1-M 


N.ttional  Institute  of  Environmental 
^'aftti  Sciences;  Notice  of  Meeting  of 
National  Advisory  Environmental 
Health  Sciences  Council 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Environmental 
Health  Sciences  Council.  February  5-6. 
1996.  Building  101  Conference  Room, 
South  Campus.  Research  Triangle  Park. 
North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  February  5  from  9  a.m.  to 
approximately  3:30  p.m.  for  the  report 
of  the  Director.  NIEHS.  and  for 
discussion  of  the  NIEHS  budget, 
program  policies  and  issues,  recent 
legislation,  and  other  items  of  interest. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
5  from  approximately  3:30  p.m.  to 
recess  and  from  9  a.m.  to  adjournment 
on  February  6.  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


kwii  VVhiti.litjf.  Louui-.i  i>«ci"utjry, 
NIEHS.  P.O.  Box  12233.  Research 
Triangle  Park.  NC.  27709  (919-541- 
7723).  will  provide  summaries  of  the 
meeting  and  rosters  of  council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Whitcher  in  advance  of  the 
meeting. 

Dr.  Anne  Sassaman.  Director  & 
Executive  Secretary,  Division  of 
Extramural  Research  and  Training, 
NIEHS.  P.O.  Box  12233.  Research 
Triangle  Park,  North  Carolina  27709. 
(919)  541-7723,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Prograin  Nos  93.113,  Biological  Resptonse  to 
Environmental  Agents:  93.114.  Applied 
Toxicological  Research  and  Testing:  93.115, 
Biometry  and  Risk  Estimation:  93.894, 
Resource  and  Manpower  Development. 
National  institutes  of  Health) 
Dated:  December  14,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc.  96-684  Filed  1-19-96;  8:45  am) 

BILLMQ  COOC  4140-01-M 


National  institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  Advisory  Panel  on 
Alzheimer's  Disease 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  Advisory 
Panel  on  Alzheimer's  Disease  meeting  to 
be  held  at  the  National  Institutes  of 
Health.  Building  3lC,  Room  2C15, 
Bethesda,  Maryland,  from  2:00  p.m.  to 
5:00  p.m.  on  February  26,  1996,  and 
again  on  February  27,  1996.  from  9:30 
a.m.  to  4:00  p.m. 

The  meeting  will  be  open  to  the 
public  for  discussion  of  draft  material 
for  the  Panel's  annual  report  and  other 
business  before  the  Panel.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  )une  McCann.  Committee 
Management  Officer  for  the  National 
Institute  on  Aging.  National  Institutes  of 
Health.  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322).  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322. 
in  advance  of  the  meeting. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 
Dated:  December  14. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-681  Filed  1-19-96;  8:45  am) 

BILUNO  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

National  Advisory  Council,  et  al.; 

Meeting 

action:  Cancellation  of  meetings. 

SUMMARY:  Public  notice  was  given  in  the 
Federal  Register  on  December  8. 1995 
(Vol.  60,  No.  236,  pages  63047-63048) 
that  the  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  National  Advisory  Council 
meeting  would  be  held  on  January  22, 
1996. 

Public  notice  was  also  given  in  the 
Federal  Register  on  December  12,  1995 
(Vol.  60,  No.  238,  pages  63722-63723) 
that  the  SAMHSA  Advisory  Committee 
for  Women's  Services  would  have  a 
meeting  on  January  8,  1996. 

Both  meetings  have  been  cancelled 
due  to  the  lack  of  an  appropriation  with 
resulting  furlough  and  the  subsequent 
Government  shutdown  due  to  a 
blizzard. 

Dated:  January  16, 1996. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  96-640  Filed  1-19-96;  8:45  am) 

BtUJNG  COOE  4163-m-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-050-1 020-001] 

Klojave-Southern  Great  Basin 
Resource  Advisory  Council — Notice  of 
meeting  locations  and  times 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Council 

meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM). 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
will  be  held  as  indicated  below.  The 
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agenda  includes  a  discussion  of  laws 
and  regulations  that  pertain  to  grazing, 
and  a  statewide  update  of  standards  and 
guidelines. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  mieetings.  or  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Michael  Dwyer  at  the  Las  Vegas  District 
Office,  4765  Vegas  Dr.,  Las  Vegas,  NV 
89108,  telephone.  (702)  647-5000. 
DATES,  TIMES:  Dates  are  February  14  and 
15,  1996.  The  council  will  meet  at  the 
BLM  Las  Vegas  District  Office  located  at 
4765  Vegas  Drive.  Las  Vegas,  Nevada,  at 
8:30  a.m.  until  approximately  4  p.m. 
The  public  comment  period  will  be  on 
February  15,  at  3  p.m. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Buck,  Public  Affairs  Specialist, 
Las  Vegas  District,  telephone:  (702)  647- 
5000. 

Dated:  January  12. 1996. 
Michael  F.  Dwyer.  I 

District  Manager. 

[FR  Doc.  96-771  Filed  1-19-96;  8:45  araj 

BtLUNG  COOE  431fr-HC-4l 

[OR-e57-00-1 420-00:  06-00491 

Filing  o!  Piats  o*  Sorvev    Oregon 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUKMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  40  S.,  R.  4  E.,  accepted  November  2,  1995 
T.  12  S.,  R.  27  E.,  accepted  December  4, 1995 
T.  25  S.,  R.  2  W.,  accepted  November  1.  1995 
T.  22  S.,  R  8  W.,  accepted  October  23. 1995 


T.  31  S.,  R.  9  W..  accepted  November  27. 

1995 
T.  27  S.  R.  11  W.,  accepted  December  13. 

1995 
T.  35  S..  R.  14  W..  accepted  ^Jovember  9, 

1995 

Washington 

T.  9  N.,  R.  13  E.,  accepted  December  1, 1995 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  .stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision 
FOR  FURTHER  INFORMA'  ON  CONTACT: 

Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue,)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  January  10,  1996. 
Robert  D.  DeViiiey,  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  96-653  Filed  1-19-96;  8:45  am] 

BrtUNG  COOE  4310-33-M 


National  Park  Se'^vice 

Oft- Road  Vehicle  Manage.ment  Plan 

AGENCY;  Big  Cypress  National  Preserve, 
Florida,  National  Park  Service,  Interior. 
ACTION:  NoUce  of  Preparation  of  an  Off- 
Road  Vehicle  Management  Plan. 

SUMMARY:  In  accordance  with  the 
General  Management  Plan/ 
Environmental  Impact  Statement  {1992) 
for  Big  Cypress  National  Preserve 
(BICY),  the  National  Park  Service  is 
preparing  an  Off-Road  Vehicle 
Management  Plan  for  the  Preserve.  The 
National  Park  Service  has  entered  into 


a  Cooperative  Agreement  (#4000-3- 
2013,  Supplement  7)  with  Virginia 
Polytechnic  Institute  and  State 
University  for  the  preparation  of  the 
plan. 

ADDRESSES: 

Superintendent.  Big  Cypress  National 
Preserve.  Star  Route,  Box  110. 
Ochopee,  Florida  33943.  Telephone 
(941)  695-2000  (ext.  10) 

Dr.  Jeff  Marion,  Virginia  Polytechnic 
Institute  and  State  University, 
Department  of  Forestry,  Blacksburg, 
Virginia  24061-0324,  Telephone  (540) 
231-6603 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Cooperative  Agreement 
and  the  Plan  Proposal  are  available  for 
review  at  the  locations  listed  under 
ADDRESSES.  All  interested  members  of 
the  public  may  participate  on  an  equal 
footing  in  plan  development. 
Comments,  suggestions  and  questions 
from  the  public  may  be  submitted  to  the 
Superintendent  listed  under  ADDRESSES. 
SUPPLEMENTARY  INFORMATION:  The  plan 
is  expected  to  address  the  following 
elements: 

a.  Current  ORV  policies  and  practices 
within  BICY  as  a  whole  and  for  each 
management  unit  within  BICY; 

b.  Methods  of  limiting  and  controlling 
ORV  use  to  minimize  impacts  to  BICY 
resources,  includes  soil,  hydrology, 
vegetation,  recreational  resources,  and 
wildlife,  including  threatened  and 
endangered  species; 

c.  Methods  of  avoiding  adverse 
imfjacts  to  wetlands  and  sensitive 
resources  from  ORVs,  and  alternative 
methods  of  minimizing  unavoidable 
adverse  impacts,  to  the  maximum  extent 
practicable,  in  a  manner  which  will 
assure  the  natural  and  ecological 
integrity  of  BICY  resources  in 
accordance  with  the  BICY 
Establishment  Act  (Pub.  L.  93-440,  1974 
and  as  amended  by  Public  Law  100- 
301, 1988): 

d.  Best  management  practices 
("BMPs")  designed  to  avoid  and/or 
minimize  impacts  from  ORV  use  on 
BICY's  resources,  including  soil, 
hydrology,  vegetation  and  wildlife,  in  a 
manner  which  will  a.ssure  the  natural 
and  ecological  integrity  of  BICY 
resources  in  accordance  with  the  BICY 
Establishment  Act; 

e.  Criteria  for  the  development  of  a 
comprehensive  designated  trail  system 
and/or  use  areas  for  ensuring  the  natural 
and  ecological  integrity  of  BICY 
resources  in  accordance  with  the 
provisions  of  the  BICY  Establishment 
Act: 

f.  Management  practices  for  particular 
vehicle  types  in  order  to  avoid  and/or 
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miiumize  impacts  tu  BICV  s  msources, 
including  soil,  hydrology,  vegetation 
and  wildlife; 

g.  Methods  of  monitoring  impacts  of 
ORV  use  in  BICY  and  mechanisms  for 
taking  remedial  action  based  on  the 
results  of  such  monitoring  efforts. 
Methods  of  monitoring  impacts  may 
include,  among  other  thmgs,  the  use  of 
control  areas  as  a  baseline: 

h.  Procedures  and  considerations 
(including  but  not  limited  to  ecological 
and  recreational  factors)  for  closing, 
opening  and  reopening  areas  and 
closing,  relocating,  opening  and 
reopening  trails  to  ORV  use. 

Dated:  December  IS.  1995. 
ferry  BsiBOflif 

Field  Director.  Southeast  Area. 
IFR  Doc.  96-733  Filed  1-19-96;  8.45  ami 
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Cape  Cod  National  Seashore,  South 
//ellfleet.  Massachusetts,  Cape  Cod 
National  Seashore  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5 
U.S.C.  App.  1,  section  10),  that  a 
meeting  of  the  Cape  Cod  National 
Seashore  Advisory  Commission  will  be 
held  on  Friday,  January  26,  1996. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Park  Headquarters.  Marconi 
Station  for  their  regular  business 
meeting  which  will  be  held  for  the 
following  reasons. 
1.  Adoption  of.  Agenda 
2  Approval  of  Minutes  of  Previous 
Meeting(s)— 9/22/95,  11/08/95 

3.  Reports  of  Officers 

4.  Old  Business 

5.  Report  of  Superintendent 
Negotiated  Rulemaking 
Hatches  Harbor — Airport 
Race  Point  Road 
Cranberry  Bog 
Lighthouse(s)  update 
GMPE>rafl 

Landswap — Provincetown 

6.  Dune  Shack  Policy— R.  Philbrick 

7.  Use  &  Occupancy  Subcommittee — W. 

Hammatt 

8.  Wildland  Fire  Research  at  Cape  Cod 

9.  New  Business 


h  rupuiied  Park  Ciusure  Cununission 

10.  Date  for  next  meeting 

11.  Agenda  for  next  meeting 

12.  Public  comment 

13.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 

interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
from  the  Superintendent,  Cape  Cod 
National  Seashore,  So.  Wellfleet,  MA 
02663. 

Dated:  December  15.  1995. 
Chrysandra  L.  Walter. 

Deputy  Field  Director.  Northeast  Field  Area 
IFR  Doc.  96-732  Filed  1-19-96;  8:45  ami 
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Subsistence  Resource  Commission 
Meeting 

ACTION:  Notice. 

SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  the  Chairperson 
of  the  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park  announce  a  forthcoming  meeting  of 
the  Lake  Clark  National  Park 
Subsistence  Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Chairman's  welcome. 

(2)  Introduction  of  Commission 

members  and  guests. 

(3)  Review  agenda. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  old  business: 

— Update  of  Roster  Regulation. 

(6)  New  business: 

— Election  of  Chairperson. 
— Discussion  of  Commission 

appointments. 
— Discussion  of  1996-97  proposals  to 

change  federal  subsistence 

regulations. 

(7)  Agency  comments  and  public 

comments. 

(8)  Determine  time  and  date  of  next 

meeting. 

(9)  Adjournment. 

DATES:  The  meeting  will  be  held 
Wednesday,  January  24.  1996.  The 
meeting  will  begin  at  10:00  a.m.  and  end 
that  afternoon.  In  accordance  with  41 
CFR  101-6. 101 5(b).  we  are  providing 
less  than  15  days  notice  in  the  Federal 
Register  because  of  the  following 
exceptional  circumstances: 


a.  Closure  of  the  Department  of 
Interior  (and  other  parts  of  the  federal 
government)  from  December  16  through 
January  6. 

b.  The  need  to  convene  the 
Commission  prior  to  the  Bristol  Bay 
Regional  Council  meeting  (January  30). 
LOCATION:  The  meeting  will  be  held  at 
the  Newhalen  City  Hall.  Newhalen, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Fowler,  Acting 
Superintendent,  Lake  Clark  National 
Park  and  Preserve,  4230  University  Dr. 
#311.  Anchorage,  Alaska  99508.  Phone 
(907)  271-3751. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Acting  Field  Director 
(FR  Doc.  96-734  Filed  1-19-96;  8:45  am) 
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Snurii  Miner  Waiver  Frorr  a  >  ...il 
Maintenance  Fees  on  U'^ patented 
Claims  In  Natlona  p  kw  System  Units 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  interface  between 
National  Park  Service  and  Bureau  of 
Land  Management  requirements  for 
small  miner  waiver. 

SUMMARY:  In  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66.  107  Stat.  407)  ("the  Act"),  Congress 
requires  holders  of  unpatented  claims 
on  Federal  lands  to  pay  an  annual 
maintenance  fee  for  each  mining  claim, 
mill  site,  and  tunnel  site  that  has  been 
located  and  held  under  the  general 
mining  laws,  through  September  1, 
1999.  Payment  of  the  maintenance  fee 
by  August  31  each  year  keeps  each 
claim  in  good  standing  until  noon  of 
September  1  of  the  following  year.  It 
replaces  the  requirement  in  the  Mining 
Law  of  1872  of  performing  $100  of 
annual  assessment  work  per  claim  or 
site. 

The  Bureau  of  Land  Management 
(BLM)  implemented  the  Act  by 
promulgating  regulations  at  43  CFR 
Subpart  3833  (59  FR  44857  (August  30. 
1994)).  The  BLM  regulations,  among 
other  functions,  establish  the 
procedures  for  paying  and 
administering  the  annual  maintenance 
fee,  and  the  procedures  that  enable 
claimants  to  obtain  a  small  miner 
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waiver  from  payment  of  the  annual 
maintenance  fee.  The  BLM  regulations 
also  implement  the  Act's  provision  that 
failure  to  pay  the  annual  maintenance 
fee  by  each  August  31,  or,  in  the 
alternative,  to  comply  with  the  steps 
necessary  to  waive  the  maintenance  fee, 
will  result  in  forfeiture  of  the  mining 
claim,  mill  site,  or  tunnel  site.  The  BLM 
regulations  must  be  carefully  followed 
to  waive  the  annual  maintenance  fee. 

Claimants  who  wish  to  obtain  a  small 
miner  waiver  from  the  maintenance  fee 
and  who  hold  mining  claims,  mill  sites, 
or  tunnel  sites  in  units  of  the  National 
Park  System  must  additionally  comply 
with  National  Park  Service  (NPS) 
regulations  at  36  CFR  Part  9,  Subpart  A. 

The  purpose  of  this  Notice  is  to  assist 
claimants  who  seek  a  small  miner 
waiver  from  the  annual  maintenance  fee 
for  unpatented  claims,  mill  sites,  or 
tunnel  sites  located  in  a  unit  of  the 
National  Park  System,  by  explaining  the 
interface  between  the  relevant  BLM  and 
NPS  regulations.  This  Notice  does  not 
explain  all  BLM  requirements 
pertaining  to  the  small  miner  waiver. 
An  explanation  of  the  BLM 
requirements  may  be  found  at  43  CFR 
Subpart  3833  (59  FR  44857  (August  30, 
1994)).  This  Notice  also  does  not 
address  other  available  types  of  waivers 
from  the  annual  maintenance  fee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  Notice  should  be 
directed  to  Roger  Haskins  at  the  Bureau 
of  Land  Management.  (202)  452-0355, 
or  Carol  McCoy  at  the  National  Park 
Service,  (303)  969-2096. 
SUPPLBMENTARY  INFORMATION:  Pursuant 
to  the  Omnibus  Budget  Reconciliation 
Act  of  1993  and  implementing 
regulations  at  43  CFR  3833.1-5,  even 
holder  of  an  unpatented  mining  claim, 
mill  site,  or  tunnel  site  must  pay  a 
maintenance  fee  for  each  claim,  mill 
site,  or  tunnel  site  to  the  proper  BLM 
State  office.  This  maintenance  fee  is 
currently  set  at  $100.  The  maintenance 
fee  must  be  paid  on  or  before  August  31 
each  year  to  keep  each  claim,  mill  site, 
or  tunnel  site  in  good  standing  until 
noon  of  September  1  of  the  following 
year.  The  Act  is  in  effect  until 
September  1,  1999,  unless  otherwise 
extended  by  Act  of  Congress. 

As  directed  by  the  Act,  BLM  defines 
a  small  miner  as  one  who,  as  of  each 
August  31,  holds  a  total  often  (10)  or 
fewer  mining  claims,  mill  sites,  or 
tunnel  sites  on  Federal  lands.  Small 
miners  may  waive  the  $100  annual 
maintenance  fee  by  performing  $100  of 
assessment  work  on  each  mining  claim 
and  by  filing  a  waiver  certification  and 
an  affidavit  of  labor  with  the  proper 
BLM  State  office.  The  assessment  work 


must  be  completed  and  the  waiver 
certification  must  be  filed  for  each 
claim,  mill  site,  or  tunnel  site  on  or 
before  August  31,  in  order  to  qualify  for 
the  waiver  and  to  keep  each  claim,  mill 
site,  or  tunnel  site  in  good  standing 
until  noon  of  September  1  of  the 
following  year.  The  affidavit  of  labor 
must  be  filed  with  the  proper  BLM  State 
office  on  or  before  each  December  30. 
Claimants  with  unpatented  mining 
claims,  mill  sites,  or  tunnel  sites  in  park 
units  who  seek  to  waive  the 
maintenance  fee  must  also  comply  with 
NPS  regulations  at  36  CFR  Part  9, 
Subpart  A.  Under  the  NPS  regulations, 
no  surface-disturbing  activities 
associated  with  a  mining  claim  inside  a 
park  unit  may  occur  without  a  claimant 
or  a  claimant's  operator  first  submitting 
and  obtaining  NPS  approval  of  a  plan  of 
operations.  However,  no  plan  of 
operations  will  be  accepted  for 
assessment  work  only  (see  36  CFR 
9.7(b)(2)).  A  plan  of  operations  basically 
serves  as  an  operator's  intended 
blueprint  for  extracting  and  transporting 
minerals  from  a  claim.  By  becoming 
informed  of  intended  mineral 
development  before  such  development 
commences,  the  NPS  can  require  the 
claimant  or  operator  to  undertake 
mitigation  measures  necessary  to  assure 
the  protection  of  National  Park 
resources  and  values.  Authority  for  the 
NPS  regulations  stems  from  the  NPS 
Organic  Act  of  1916,  as  amended,  and 
the  Mining  in  the  Parks  Act  of  1976.  The 
requirements  for  a  plan  of  operations, 
and  an  explanation  of  how  a  plan  of 
operations  fits  into  the  BLM  waiver 
procedures,  are  described  below. 

Procedures 

I.  Submit  Plan  of  Operations  to  NPS  for 
Mineral  Development  Activities 

Before  becoming  eligible  for  a  small 
miner  waiver  from  the  annual 
maintenance  fee  in  a  park  unit,  a  person 
or  entity  seeking  the  waivor  must  first 
submit  and  obtain  NPS  approval  of  a 
complete  plan  of  operations.  The 
completeness  determination  of  a  plan  of 
operations  rests  with  the  NPS,  not  with 
the  claimant  or  operator.  To  be 
considered  complete,  a  plan  of 
operations  must  contain  the  elements 
described  in  36  CFR  9.9.  Such  elements 
include  specific  descriptions  of  the 
intended  mineral  development  work, 
likely  environmental  effects,  routes  of 
access  to  and  from  the  claim,  equipment 
to  be  used,  a  timetable  of  work, 
reclamation,  and  other  aspects  of  the 
intended  work.  Advance  approval  of  the 
plan  of  operations  is  vital  to  the  NPS's 
ability  to  carry  out  its  mission  to 
preserve  units  of  the  National  Park 


System  for  current  and  future 
generations. 

To  reduce  unnecessary  surface 
disturbance  in  park  units,  §  9.7(b)(2)  of 
the  NPS  regulations  precludes  the  NPS 
from  accepting  or  approving  plans  of 
operations  for  activities  in  park  units 
that  are  conducted  solely  for  the 
.  purpose  of  fulfilling  BLM's  requirement 
of  $100  of  annual  assessment  work.  For 
claimants  seeking  a  small  miner  waiver, 
this  means  that  their  intended  activity 
in  a  park  unit  must  encompass  more 
than  the  assessment  work  that  BLM 
requires  of  claimants  on  public  lands. 
To  receive  NPS  approval,  the  activity  in 
a  park  unit  must  further  the  ultimate 
commercial  mineral  development  of  the 
claim.  Activities  that  are  acceptable  to 
NPS  include  delineation  of  the  mineral 
deposit  or  commencement  of 
commercial  mineral  development. 
Performing  these  or  similar  activities 
will  fulfill  NPS  regulations  and  BLM's 
assessment  work  requirement. 

n.  Obtain  Approval  of  Plan  of 
Operations  or  a  Deferment  of 
Assessment 

To  be  approvable,  a  complete  plan  of 
operations  must  meet  the  approval 
standards  of  36  CFR  9.10.  Approval  by 
the  NPS  of  a  claimant's  plan  of 
operations  may  take  more  than  60  days. 
The  reason  is  that  NPS  cannot  approve 
a  plan  of  operations  without  first 
determining  the  validity  of  the 
unpatented  mining  claims,  mill  sites,  or 
tunnel  sites  included  in  the  plan.  The 
NPS  is  required  by  the  California  Desert 
Protection  Act  of  1994  (Pub.  L.  103-433, 
108  Stat.  4471, 16  U.S.C.  410aa)  to 
verify  the  validity  of  claims  in  Mojave 
National  Preserve.  In  all  other  units  of 
the  National  Park  System,  the  NPS 
performs  validity  examinations  based 
on  its  interpretation  of  Congressional 
intent  as  set  forth  in  the  Mining  in  the 
Parks  Act  of  1976  (16  U.S.C.  1901  et 
seq.). 

No  mineral  development  work  may 
occur  on  an  unpatented  mining  claim, 
mill  site,  or  tunnel  site  on  park  units 
until  (1)  The  NPS  determines  that  the 
plan  of  operations  submitted  by  a  small 
miner  is  complete,  (2)  the  NPS 
determines  that  the  claims,  mill  sites,  or 
tunnel  sites  included  in  the  plan  of 
operations  are  valid,  (3)  the  NPS 
approves  the  plan  of  operations,  and  (4) 
the  claimant  posts  a  reclamation  bond 
with  the  NPS.  Upon  completion  of  these 
requirements,  a  claimant  may  proceed 
with  the  niineral  development  work.  To 
qualify  for  the  small  miner  waiver,  BLM 
regulations  require  this  work  to  be 
completed  and  a  waiver  certification  to 
be  filed  with  BLM  on  or  before  each 
August  31. 
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If  claimants  seeking  a  small  miner 
waiver  for  the  upcoming  year  will  not 
be  able  to  conduct  the  mineral 
development  work  and  file  the  waiver 
certification  prior  to  August  31  because 
of  the  NPS's  need  to  conduct  a  validity 
examination,  such  claimants  may  apply 
to  BLM  for  a  deferment  of  assessment 
work.  As  part  of  the  application, 
claimants  must  present  a  letter  to  the 
BLM  from  the  NPS  as  a  testament  to 
their  having  submitted  to  NPS  a 
complete  plan  of  operations  before 
August  31.  Specifically,  the  letter  from 
the  NPS  must  state  the  following:  (1)  the 
NPS  finds  the  claimant's  plan  of 
operations  complete,  (2)  the  NPS  cannot 
act  on  the  plan  until  the  NPS  conducts 
a  validity  examination  of  the  claim,  and 
(3)  the  NPS  anticipates  completing  the 
validity  examination  after  August  31. 

The  decision  of  whether  to  grant  a 
deferment  of  assessment  work  rests  with 
the  BLM.  not  the  NPS.  Claimants 
wishing  to  obtain  more  information 
regarding  the  application  requirements 
for  a  deferment  and  criteria  for  granting 
deferments  should  contact  the  proper 
BLM  State  office. 

III.  Avoid  Doubt  by  Paying  the 
Maintenance  Fee 

NPS  urges  all  claimants  who  hold 
mining  claims,  mill  sites,  or  tiuinel  sites 
on  National  Park  System  lands  and  who 
wish  to  apply  for  the  small  miner 
waiver  from  the  annual  maintenance  fee 
to  carefully  review  and  thoroughly 
comply  with  the  BLM  and  NPS 
regulations  explained  in  this  Notice  and 
contained  in  the  CFR  cites  listed  in  this 
Notice.  Claimants  interested  in  waiving 
the  fee  are  urged  to  begin  the  process 
early  by  reviewing  the  NPS 
requirements  for  a  plan  of  operations 
and  submitting  a  complete  plan  of 
operations  to  the  appropriate  NPS  park 
superintendent  as  soon  as  possible. 

Claimants  who  have  any  doubts  that 
BLM  will  consider  them  eligible  for  the 
small  miner  waiver,  or  who,  for  any 
reason,  are  unable  to  complete  the  steps 
described  in  this  Notice  or  in  the  BLM 
regulations  on  or  before  each  August  31, 
are  advised  to  pay  the  annual 
maintenance  fee  for  each  mining  claim, 
mill  site,  or  tunnel  site.  Otherwise,  such 
claimants  risk  forfeiting  the  mining 
claims,  mill  sites,  or  tunnel  sites. 

Dated:  December  12, 1995. 
John  Reynolds, 

Acting  Director.  National  Park  Service. 
(FR  Doc.  96-731  Filed  1-19-96;  8:45  ami 
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INTERNATIONAL  DEVELOPMENT 

COOPERATION  AGENCY 

Agency  for  International  Development 
SES  Perfomnance  Review  Board 

AQOiCY:  United  States  Agency  for 
International  Development. 
ACnOM:  Notice  of  Membership  Roster  for 
the  Agency's  Senior  Executive  Service 
(SES)  Performance  Review  Board  (PRB). 

SUMMARY:  This  notice  lists  approved 
candidates  who  will  comprise  a 
standing  roster  for  service  on  the 
Agency's  SES  Performance  Review 
Board.  The  Agency  will  use  this  roster 
to  select  a  Performance  Review  Board 
chairperson,  SES  and  SFS  board 
members,  and  a  public  member  for  the 
convening  SES  Performance  Review 
Board  each  year.  The  standing  roster  is 
as  follows: 

To  serve  as  chairperson  or  as  a  SES 
member: 

Peter  Kimm 

James  Painter 

Barbara  Turner 

Caroline  McCraw 

Leonard  Rogers 
To  serve  as  SES  members: 

Robert  Lester 

Lois  Hartman 

Michael  Kitay 

Thomas  Huggard 

Joan  Dudik-Cayoso 

Arnold  Haiman 

Nan  D.  Borton 

David  Hales 

To  serve  as  SFS  members: 
Janet  Ballantyne 
Walter  Bollinger 
Carol  Peasley 
Sidney  Chemenkoff 
Kathleen  Hansen 
Dawn  Liberi 
Eric  R.  Zailman 

To  serve  as  a  public  member: 
Lenora  Alexander 
Amy  Billingsley 
Robert  Halligan 
Lula  Dawson 
Ruth  Camacho 
Elect ra  Beahler 
I.  Merle  Schulman 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Darlene  DeWitt  or  Melissa  McCoy  at 
(703)  302^151  or  302-4154 
respectively. 

Dated:  January  16,  1996. 
Shirley  D.  Renrick. 

Executive  Secretary,  SES  Performance  Review 
Board. 
jFR  Doc.  96-633  Filed  1-19-96;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Advisory  Council  on  Violence  Against 
Wonien 

agency:  United  States  Department  of 
Justice  and  United  States  Department  of 
Health  and  Human  Services. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Council  on  Violence 
Against  Women  will  meet  on  January 
25,  1996,  in  the  Great  Hall,  at  the  United 
States  Department  of  Justice,  10th  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  meeting  is 
currently  scheduled  to  begin  at  9:30 
a.m.  and  to  end  at  4:30  p.m.  The  agenda 
consists  of  committee  reports  and 
discussions  by  the  seven  working 
groups.  These  working  groups  are 
divided  according  to  area  of  expertise 
and  interest  and  include:  Media  and 
Entertainment;  Colleges  and 
Universities;  Workplace;  Religious 
Community;  Sports  Industry;  Health 
Professionals;  and  Law  Enforcement. 

The  meeting  will  be  open  to  the 
public  on  a  space-available  basis,  but 
reservations  are  required.  A  photo  ID 
will  be  requested  for  admittance.  See 
contact  below  to  reserve  a  space  and  to 
advise  of  any  special  needs.  Sign 
language  interpreters  will  be  provided. 
Anyone  wishing  to  submit  written 
questions  to  this  session  should  notify 
the  Designated  Federal  Employee  by 
Tuesday,  January  23,  1996.  The 
notification  may  be  done  by  mail, 
telegram,  facsimile,  or  a  hand  delivered 
note.  It  should  contain  the  requestor's 
name;  corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed.  Interested 
persons  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  the  Office  of  the 
Secretary,  United  States  Department  of 
Health  and  Human  Services,  Room 
615F,  200  Indiana  Avenue,  SW., 
Washington,  DC  20201,  telephone  (202) 
690-8157,  facsimile  (202)  690-7595. 
Bonnie  J.  Campbell, 

Director,  Violence  Against  Women  Office, 
United  States  Department  of  Justice. 
(FR  Doc.  96-721  Filed  1-19-96;  8:45  am) 

BU.UNQ  COOC  441(M)1-M 


Notice  of  Conser  •  D*h  ee  in 
Comprehensive  tn^.^r mental 
Response,  Comper  sate-  jnd  Liability 
Action 

In  accordance  with  the  Departmental 
Policy,  28  C.F.R.  50.7.  notice  is  hereby 
given  that  five  Consent  Decrees  in 
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United  States  v.  Ralph  Riehl,  etal..  Civil 
Action  No.  89-226(E),  were  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  on 
December  15,  1995. 

On  October  16,  1989,  the  United 
States  filed  a  complaint  against  the 
owners  and  operator  of,  and  certain 
transporters  to,  the  Millcreek  Dump 
Superfund  Site  (the  "Site"),  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U.S.C. 
9607(a).  In  September  1991,  the  United 
States  added  additional  defendants  to 
the  action,  including  most  of  the 
defendants  included  in  the  five 
proposed  Consent  Decrees.  The  five 
proposed  Consent  Decrees  resolve  the 
liability  of:  (1)  American  Sterilizer  Co., 
Casting  Services,  Erie  Bronze  & 
Aluminum  Co.,  National  Forge  Co.. 
Pennsylvania  Electric  Co.,  Times 
Publishing  Co.,  Emerson  Electric  Co., 
Waste  Management  of  Pennsylvania, 
and  Zum  Industries;  (2)  Bucyrus-Erie 
Co.;  (3)  Ethyl  Corp.,  Hammermill  Paper, 
Parker  White  Metal  Co.,  Ralph  Riehl  Jr., 
and  a  third-party  defendant,  Millcreek 
Township;  (4)  Teledyne  Corp.;  and  (5) 
American  Meter  Co.  These  Consent 
Decrees  resolve  the  liability  of  the 
above-named  defendants  and  third- 
party  defendant  for  the  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site.  The 
defendants  included  in  proposed 
Consent  Decree  no.  1  will  pay  $5.4 
million  in  response  costs.  Bucyrus-Erie 
will  pay  $500,000  in  response  costs 
under  Consent  Decree  no.  2.  American 
Meter  will  pay  $550,000  in  response 
costs  under  Consent  Decree  no.  3.  and 
Teledyne  Corp.  will  pay  $250,000  in 
response  costs  under  Consent  Decree 
no.  4.  The  defendants  included  in 
proposed  Consent  Decree  no.  5  will  pay 
$3.1  million  in  response  costs,  as  well 
as  operate  the  groundwater  treatment 
plant  at  the  Site  for  a  period  of  10  years. 
Also  pursuant  to  proposed  Decree  no.  3, 
Millcreek  Township  will  pay  up  to 
$35,000  per  year  for  a  period  of  10  years 
toward  operation  of  the  groundwater 
treatment  plant  at  the  Site.  All  of  the 
defendants  are  committed  to  continuing 
to  comply  with  a  Unilateral 
Administrative  Order  (Docket  No.  III- 
92-13DC)  requiring  construction  of  the 
cap  at  the  Site. 

The  Department  of  Justice  will  accept 
written  comments  relating  tn  these 
proposed  Consent  Decrees  tor  thirtv  [30) 
days  from  the  date  of  pubhcatHin  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 


Washington,  D.C.  20044  and  refer  to 
United  States  v.  Ralph  Riehl.  et  al.,  DOJ 
No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  United  States  Attorney,  Western 
District  of  Pennsylvania,  Federal 
Building  and  Courthouse,  Room  137, 
6th  and  States  Streets,  Erie, 
Pennsylvania,  15219;  Region  III  Office 
of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street.  N.W.,  4th  Floor,  Washington. 
D.C.  20005  (202)  624-0892.  A  copy  of 
the  proposed  Decrees  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor.  Washington.  D.C.  20005.  When 
requesting  a  copy  of  the  proposed 
Consent  Decrees,  please  enclose  a  check 
to  cover  the  twenty-five  cents  per  page 
reproduction  costs  payable  to  the 
"Con.sent  Decree  Library  "  in  the 
following  amounts: 
$9.50  for  Consent  Decree  no.  1. 
$6.75  for  Consent  Decree  no.  2. 
$6.50  for  Consent  Decree  no.  3. 
$6.75  for  Consent  Decree  no.  4. 
$22.25  for  Consent  Decree  no.  5  (plus 

$249.25  for  the  attachments  to  the 

Decree). 
$301.00  for  all  £)ecrees  and  attachments. 
Bruce  S.  Gelber. 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division,  U.S.  Department  of /ustice. 
(FR  Doc.  96-722  Filed  1-19-96;  8:45  ami 
BIUMG  COOE  4410-ei-M 


Drug  Enforcement  Aammistration 

Importation  of  Controilec  SLibstances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
niinufai  turers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
<3ii  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
\AUA2  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  November  5,  1995,  Knight 
Seed  Company.  Inc.,  151  W.  126th 
Street  Bumsville,  Minnesota  55337, 
made  application  to  the  Drug 
F-.nforcement  Administration  to  be 
registered  as  an  i  m porter  of  marihuana 


(7360)  a  basic  class  of  controlled 
substance  in  Schedule  I. 

This  application  is  exclusively  for  the 
importation  of  marihuana  seed  which 
will  be  rendered  non-viable  and  used  as 
bird  seed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  for  a  hearing  on  such 
application  in  accordance  with  21  CFR 
1301.54  in  such  form  as  prescribed  by 
21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c).  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  December  22,  1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration. 
[FR  Doc.  96-649  Filed  1-19-96;  8:45  ami 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
8, 1995,  Organix  Inc..  65  Cummings 
Park.  Wobum,  Massachusetts  01801, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Tetrahybrocannatxnols  (7370) 
Morphine  (9300)  


Schedule 
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The  rirm  plans  to  manufacture 
tetrahydrocannabinols  and  a  derivative 
of  morphine  for  use  in  diagnostic  kits. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  March 
22,  1996. 

Dated:  December  22.  1995. 
Gene  R.  Haixlip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  96-650  Filed  1-19-96;  8:45  ami 
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Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
l(X)2(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  22.  1995,  Sigma 
Chemical  Company.  3500  Dekalb  Street. 
St.  Louis.  Missouri  63118.  made  written 
request  to  the  Drug  Enforcement 
Administration  to  be  re^stered  as  an 
importer  of  etonitazene  (9624)  a  basic 
class  of  controlled  substance  in 
Schedule  I. 

The  firm  plans  to  import  small 
quantities  of  etonitazene  to  make  pure 
drug  standards. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1016.47. 


Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in' quintuplicate.  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice.  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR).  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42(b),  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23,  1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1311.42(a),  (b),  (c),  (d).  (e).  and  (0 
are  satisfied. 

Dated:  December  22.  1995. 
G«B0  R.  Haklip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

IFR  Doc.  96-651  Filed  1-19-96:  8:45  am) 
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Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  October  19. 
1995.  Upjohn  Company.  7171  Portage 
Road.  2000-41-109.  Kalamazoo, 
Michigan  49001.  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  I 
controlled  substance  2.5- 
dimethoxyamphetamine  (7396). 

The  firm  plans  to  manufacture  the 
controlled  substance  for  distribution  as 
bulk  product  to  a  customer. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,-  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC.  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (60  days 
from  publication). 


Dated:  December  22,  1995. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  96-652  Filed  1-19-96;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Process  Safety  Management  of  Highly 
Hazardous  Chemicals 

agency:  Occupational  Safety  and  Health 
Administration.  Labor. 
action:  Notice;  proposed  information 
collection  request;  submitted  for  public 
comment  and  recommendations. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burdens,  is 
conducting  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
approval  for  the  paperwork 
requirements  of  29  CFR  1910.119, 
Process  Safety  Management  of  Highly 
Hazardous  Chemicals. 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  22,  1996. 
Comments  should: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
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appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
ICR-95-6,  U.S.  Department  of  Labor. 
Room  N-2625,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210, 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  may  be 
transmitted  by  facsimile  to  (202)  219- 
5046. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Anne  C.  Cyr.  Office  of  Information  and 
Consumer  Affairs.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N3647,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210.  (202)  21^-8148.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  persons  who 
request  copies  by  telephoning  Vivian 
Allen  at  (202)  219-8076.  For  electronic 
copies,  contact  the  Labor  News  Bulletin 
Board  (202)  219-4784;  or  OSHA's 
WebPage  on  Internet  at  http:// 
www.osha.gov/. 

SUPPLEMENTARY  INFORMA-ON: 

Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  currently  has 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  certain 
information  collection  requirements 
contained  in  29  CFR  1910.119.  That 
approval  will  expire  on  June  30,  1996, 
unless  OSHA  applies  for  an  extension  of 
the  OMB  approval.  This  notices  initiates 
the  process  for  OSHA  to  request  an 
extension  of  the  current  OMB  approval. 

As  part  of  OMB 's  and  OSHA's 
continuing  paperwork  reduction  effort, 
OSHA  seeks  to  reduce  the  paperwork 
burden  hours  in  29  CFR  1910.119  based 
on  input  from  parties  interested  in  the 
regulatory  scope  of  that  regulation.  The 
purpose  of  this  notice  is  to  solicit  public 
comment  on  OSHA's  existing 
paperwork  burden  estimates  from  those 
interested  parties  and  to  seek  public 
response  to  several  questions  related  to 
the  development  of  OSHA's  estimates. 
Interested  parties  are  requested  to 
review  OSHA's  estimates  which  are 
based  on  information  available  during 
rulemaking,  and  to  comment  on  their 
accuracy  or  appropriateness  in  today's 
workplace  situation.  OSHA  bases  its 
existing  estimates  upon  information 
made  available  to  the  agency  during  the 
initial  rulemaking  effort  for  29  CFR 
1910.119  (February  24,  1992,  57  FR 


6356):  and  is  interested  in  learning 
whether  it  is  outdated. 

Current  Action 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  29  CFR 
1910.119,  Process  Safety  Management  of 
Highly  Hazardous  Chemicals. 

Type  of  Review:  Extension  of  existing 
approval. 

Agency:  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

Title:  Process  Safety  Management  of 
Highly  Hazardous  Chemicals. 

OMB  Number:  1218-0200. 

Agency  Number:  Docket  No.  ICR-95- 
6. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  24,939. 

Estimated  Time  Per  Respondent: 
5,419. 

Total  Burden  Hours:  135,147,788. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  December  12, 1995. 
Thomas  H.  Seymour. 

Acting  Director,  Directorate  of  Safety 

Standards  Programs. 

IFR  Doc.  96-744  Filed  1-19-96;  8:45  ami 
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NATIONAL  INSTITUTE  FOR  LITERACY 
Notice  of  Meeting 

agency:  National  Institute  for  Literacy 
Advisory  Board,  National  Institute  for 
Literacy. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also,  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
DATE  AND  TIME:  February  9,  1996. 
ADDRESSES:  National  Institute  for 
Literacy.  800  Connecticut  Avenue,  NW., 
Suite  2'()().  VVashineton.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Staley.  Deputy  Director, 
National  Institute  for  Literacy.  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006.  Telephone 
number  (202)  632-1526. 


SUPPtSneaARY  information:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I  of  Public  Law  102-73,  the 
National  Literacy  Act  of  1991.  The 
Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  receives  reports  from  the 
Interagency  Group  and  Director  of  the 
Institute.  In  additional,  the  institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington,  DC  on  February  9,  1996 
from  9:00  a.m.  to  4:00  p.m.  The  meeting 
of  the  Board  is  open  to  the  public.  The 
agenda  includes  discussion  of 
Interagency  Group  Representatives 
updating  Advisory  Board  on  the  status 
of  block  grants  affecting  fiteracy  and  the 
Advisory  Board  will  review  current 
spending  plan  and  discuss  priorities  for 
the  next  fiscal  year.  Records  are  kept  of 
all  Board  proceedings  and  are  available 
for  public  inspection  at  the  National 
Institute  for  Literacy,  800  Connecticut 
Avenue,  NW„  Suite  200,  Washington, 
DC  20006  from  8:30  a.m.  to  5:00  p.m. 

Dated:  January  16,  1996. 
Andrew  J.  Hartman, 

Executive  Director.  National  Institute  for 
Literacy. 

(PR  Doc.  96-690  Filed  1-19-96;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Notice 
of  Pending  Sut>mittal  to  the  Office  of 
Management  and  Budget  (OMB)  for 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 
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summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  32.  SpeciHc 
Domestic  Licenses  to  Manufacture  or 
Transfer  Certain  Items  Containing 
Byproduct  Material. 

2.  Current  OMB  Approval  Number: 
3150-0001 

3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license. 
Renewal  applications  are  submitted 
every  5  years.  In  addition, 
recordkeeping  must  be  performed  on  an 
on-going  basis,  and  reports  of  transfer  of 
byproduct  material  must  be  reported 
every  5  years. 

4.  Who  is  required  or  asked  to  report: 
All  specific  licensees  who  manufacture 
or  initially  transfer  items  containing 
byproduct  material  for  sale  or 
distribution  to  general  licensees  or 
persons  exempt  firom  licensing. 

5.  The  numoer  of  annual  respondents; 
265  NRC  licensees  and  333  Agreement 
State  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  53.333  hours  or  201.26  hours 
per  NRC  licensee  and  95,306.9  hours  or 
286.21  hours  per  Agreement  State 
licensee.  The  difference  in  individual 
licensee  burden  between  NRC  and 
Agreement  States  is  due  to  the  fact  that 

a  higher  percentage  of  the  Agreement 
State  licensees  are  nuclear  pharmacies, 
which  have  a  large  recordkeeping 
burden  because  of  the  labelhig 
requirements  for  radiopharmaceuticals. 

7.  Abstract:  10  CFR  Part  32  establishes 
requirements  for  specific  licenses  for  the 
introduction  of  byproduct  material  into 
products  or  materials  and  transfer  of  the 
products  or  materials  to  general 
licensees  or  persons  exempt  from 
licensing.  It  also  prescribes 
requirements  governing  holders  of  the 
specific  licenses.  Some  of  the 
requirements  are  information  which 
must  be  .submitted  in  an  application  for 
a  specific  license,  records  which  must 
be  kept,  reports  which  must  be 
submitted,  and  information  which  must 
be  forwarded  to  general  licensees  and 
persons  exempt  from  licensing.  In 
addition.  10  CFR  Part  32  prescribes 
requirements  for  the  issuance  of 
certificates  of  registration  (concerning 
radiation  safety  information  about  a 
product)  to  manufacturers  or  initial 
transferors  of  sealed  sources  and 
devices.  Submission  or  retention  of  the 


information  is  mandatory  for  persons 
subject  to  the  10  CFR  Part  32 
requirements.  The  information  is  used 
by  NRC  to  make  licensing  and  other 
regulatory  determinations  concerning 
the  use  of  radioactive  byproduct 
material  in  products  and  devices. 

Submit,  by  March  22. 1996,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC,  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library).  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC.  area  can  dial 
FedWorld.  1-600-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  alter  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission.  T-6  F33, 
Washington,  DC.  20555-0001,  or  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BISl®NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  lanuary.  1996. 

For  the  Nuclear  Regulatory  Conunission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  96-€77  Filed  1-19-96;  8:45  amh 
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[Docket  No.  50-2131 

Connecticut  YanKee  -•    •      Rawer 
Company;  Haddam  N^  »  p'ant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO,  the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Imposed  Action 

The  proposed  amendment  will  revise 
the  Haddam  Neck  Technical 
Specifications  (TS)  to  delete  TS  Sections 
1.38  and  1.39,  "Definitions,  Fuel 
Assembly  Types,"  revise  TS  Sections  3/ 
4.9.3.  "Refueling  Operations.  Decay 
Time"  and  3/4.9.14.  "Refueling 
Operations,  Spent  Fuel  Pool — Reactivity 
Condition,"  replace  TS  Sections  5.6.1.1, 
"Spent  Fuel,"  and  5.6.3,  "Capacity," 
and  add  a  new  TS  Section  3/4.9.15, 
"Refueling  Operations,  Spent  Fuel  Pool 
Cooling."  The  proposed  action  is  in 
accordance  with  the  licensee's 
amendment  request  dated  MartJi  31, 
1995,  as  supplemented  November  14, 
1995. 

The  Need  for  the  Proposed  Action 

The  proposed  TS  changes  support  a 
rerack  of  the  spent  fuel  pool  to  expand 
the  spent  fuel  pool's  storage  capacity 
from  1168  assemblies  to  1480 
assemblies  so  as  to  accommodate  a  full- 
core-discharge  through  the  current 
validity  date  of  the  Haddam  Neck 
Operating  License  (2007).  The  Haddam 
Neck  Plant  received  its  provisional 
Operating  License  in  June  1967.  The 
original  spent  fuel  pool  capacity  was 
336  fuel  assemblies.  In  1975-1976, 
CYAPCO  performed  a  rerack  to  increase 
the  capacity  of  the  spent  fuel  pool  from 
368  to  1172  fuel  assemblies.  The 
licensee  believed,  at  that  time,  that  the 
increase  to  1172  fuel  assemblies  would 
provide  sufficient  space  until  the  mid- 
1990's,  at  which  time  a  fuel 
reprocessing  facility  would  be  in      » 
operation.  At  the  present  time,  CYAPCO 
has  contracted  with  the  U.S.  Department 
of  Energy  (DOE)  to  begin  taking  delivery 
of  its  spent  fuel  in  1998.  However,  DOE 
has  indicated  that  all  of  CYAPCO's 
spent  fuel  may  remain  at  the  site  until 
a  repository  is  operational  or  until  some 
other  facility  is  constructed  under  the 
Nuclear  Waste  Policy  Act.  CYAPCO 
does  not  believe  that  such  a  facility  will 
be  operational  in  time  for  the  Haddam 
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Neck  Plant  to  avoid  loss  of  full-core- 
discharge  capability.  CYAPCO 
evaluEted  spent  fuel  storage  alternatives 
that  have  been  licensed  by  the  NRC  and 
that  are  currently  feasible  for  use  at  the 
Haddam  Neck  site.  The  result  of  this 
evaluation  is  that  a  rerack  of  the  spent 
fuel  pool  is  the  most  cost-effective 
alternative.  This  TS  change  is  necessary 
for  support  of  the  rerack  of  the  Haddam 
Neck  spent  fiiel  pooL 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  staff  has  concluded  the 
following  for  the  various  design 
considerations  of  the  rerack  of  the 
Haddam  Neck  spent  fuel  pool  (SFP): 

1.  The  staff  finds  the  criticality 
aspects  of  the  proposed  increase  in  the 
storage  capacity  of  the  Haddam  Neck 
spent  fuel  pool  storage  racks  are 
acceptable  and  meet  the  requirements  of 
General  Design  Criterion  62  for  the 
prevention  of  criticality  in  fuel  storage 
and  handling. 

2.  The  Stan  has  reviewed  the 
licensee's  rationale  for  SPF  cooling, 
performed  confirmatory  decay  heat  load 
calculations,  reviewed  the  effects  of  SFP 
boiling,  and  the  heavy  load  capability  of 
the  SFP  building  cranes,  and  concludes 
that  the  above  issues  relating  to  the 
increase  in  the  SFP  storage  capacity 
from  1168  to  1480  fuel  assemblies  are 
acceptable. 

3.  The  staff  concludes  that  the 
materials  selected  for  the  Haddam  Neck 
Plant  spent  fuel  rack  modifications  have 
been  carefully  and  satisfactorily  thought 
out  and  no  occurrence  of  degradation  of 
the  material  selected  for  the  rack 
modification  is  expected.  The  racks  are 
constructed  from  a  type  304  stainless 
steel  and  fabricated  according  to  an 
approved  ASME  specification.  The 
choice  of  Boral  as  a  poison  material  will 
ensure  reliable  criticality  control.  The 
design  of  the  fuel  racks  accounts  for  the 
possibility  of  hydrogen  production  by 
corrosion  of  Boral  and  provides 
ventilation  outlets  that  would  relieve 
hydrogen  pressure  which  otherwise 
could  cause  deformation  of  the  rack 
cells. 

4.  The  Boral  Surveillance  Program 
will  provide  a  reliable  method  of 
assessing  the  potential  degradation  of 
Boral  panels  which  are  exposed  to 
radiation  in  the  spent  fuel  area  over 
time.  The  staff  concludes  that  the 
licensee's  selection  of  structural, 
welding  and  poison  materials  meets 
current  industry  and  regulatory 
standards.  These  materials  are 
acceptable  for  construction  of  the  new 
rack  modules  because  they  meet  the 


requirements  of  General  Design 
Criterion  62.  as  it  applies  to  providing 
physical  systems  for  prevention  of 
criticality  in  fuel  storage. 

5.  The  staff  concludes  that  CYAPCO's 
structural  analysis  and  design  of  the 
spent  fuel  rack  modules  and  the  spent 
fuel  pool  structure  are  adequate  to 
withstand  the  effects  of  the  required 
loads.  The  analysis  and  design  are  in 
compliance  with  the  current  licensing 
basis  set  forth  in  the  Updated  Final 
Safety  Analysis  Report  and  applicable 
provisions  of  the  Standard  Review  Plan, 
£md  are  therefore  acceptable. 

The  TS  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
TS  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
amendment  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  cost  to  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  the  Haddam  Neck  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  5,  1996.  the  staff  consulted 
with  the  Cormecticut  State  official,  Alan 
B.  Wang  of  the  U.  S.  Nuclear  Regulatory 
Commission,  regarding  the 
environmental  imp>act  of  the  proposed 
action.  The  State  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  March  31,  1995,  as  supplemented 
by  letter  dated  November  14, 1995, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broad 
Street,  Middletown  Connecticut. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Phillip  McKee, 

Director,  Project  Directorate  t-3.  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  96-702  Filed  1-19-96;  8:45  am) 
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Advisory  Committee  on  Nuclear 
A  iste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  81st 
meeting  on  January  24,  25  and  26,  1996, 
Room  T-2B3,  at  11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Wednesday, 
December  6,  1995  (60  FR  62485). 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  this  meeting  shall  be 
as  follows: 

Wednesday,  fanuary  24,  1996—8:30 
A.M.  until  6:00  P.M. 

Thursday,  fanuary  25,  1996 — 8:30 
A.M.  until  6:00  P.M. 

Friday,  fanuary  26,  1 996—8:30  A.M. 
until  4:00  P.M. 

During  this  meeting  the  Committee 
plans  to  consider  the  following: 

A.  Design  Bases  Events  for  Geologic 
Repository  Operations  Area — ^The 
Committee  will  hear  a  presentation  by 
the  staff  on  the  proposed  resolution  of 
public  comments  on  changes  to  Part  60 
relevant  to  design  basis  events  for  a 
proposed  geologic  repository  operations 
area. 

B.  Meeting  with  the  Executive  Director 
for  Operations — ^The  Committee  will 
meet  with  the  Executive  Director  for 
Operations  to  discuss  items  of  current 
interest,  e.g.,  status  of  the  Phase  1 
rebaselining  effort,  anticipated  impact  of 
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resource  limitations,  staff  interactions 
with  the  ACNW.  and  recent  Committee 
reports. 

C.  Technical  Training  Center 
Developments— The  Committee  will 
hear  a  presentation  by  representatives  of 
the  Technical  Training  Center  (TTC)  on 
TTC  programs  relevant  to  the 
Committee's  areas  of  priority. 

D.  Facility  Decommissioning — The 
Committee  will  hear  a  presentation  by 
the  NRC  staff  on  the  current  disposition 
of  a  facility  listed  on  the  Site 
Decommissioning  Management  Plan 
(SDMP).  A  proposal  for  permanent  on- 
site  disposal,  as  well  as  performance 
assessment  considerations,  are  among 
the  relevant  issues  to  be  discussed. 

E.  Residual  Contamination 
Background  Level  Determination — The 
Committee  will  hear  a  report  from  the 
Office  of  Research  on  its  recent  field 
study  demonstration  project  intended  to 
verify  the  efficacy  of  the  background 
level  determination  process  proposed  in 
the  draft  Residual  Contamination  Level 
for  [Decommissioning  rule. 

F.  H/gTi-Leve/  Waste  Source  Term — 
The  Committee  will  hear  a  consultant 
presentation  on  a  high-level  waste 
source  term. 

G.  Meeting  with  the  Director.  NBC's 
Division  of  Waste  Management.  Office 
of  Nuclear  Materials  Safety  and 
Safeguards — The  Director  will  discuss 
items  of  current  interest  related  to 
Division  of  Waste  Management 
programs.  Among  the  topics  which  may 
be  discussed  are:  A  proposed  high-level 
waste  issue  resolution  process,  an 
overview  of  a  recent  decommissioning 
exercise,  and  current  activities  related  to 
the  use  of  expert  judgment  in  the 
licensing  process. 

H.  Committee  Activities/Future 
Agenda — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  also 
discuss  ACNW-related  activities  of 
individual  members. 

I.  Miscellaneous — The  Committee  will 
discuss  miscellaneous  matters  related  to 
the  conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  27.  1995  (60  FR  49924).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 


questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibihty 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  pmrsons  planning  to  attend 
should  check  with  Mr.  Major  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major.  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366).  between  8:00 
A.M.  and  5:00  P.M.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  January  11.  1996. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  96-670  Filed  1-19-96;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Individual  Plant 
Examinations;  Notice  of  Meeting 

The  ACRS  Subcommittee  on 
Individual  Plant  Examinations  (IPEs) 
will  hold  a  meeting  on  January  26,  1996, 
in  Room  T-2B1.  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  January  26.  1996— 8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  the 
extent  to  which  the  current  spectrum  of 
IPEs  can  be  used  in  the  regulatory 
process  and  other  related  matters.  The 


purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineers 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineers.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/415-6889)  or 
Mr.  Michael  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individuals  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  in  the 
proposed  agenda,  etc.,  that  may  have 
occurred. 

Dated:  January  11, 1996. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[PR  Doc.  96-672  Filed  l-l*-96;  8:45  am) 
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Contaminaieo  Emission  Control  Dus: 
and  Other  incident-RelateO  Materia: 
Proposec  SXafi  Technical  Position 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice:  Proposed  Staff 
Technical  Position. 
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summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing 
guidance,  in  the  form  of  a  Technical 
Position,  that  may  be  used  in  case-by- 
case  requests  by  appropriate  licensees  to 
dispose  of  a  specific  mixed  waste. 
Mixed  waste  is  a  waste  that  is  not  only 
radioactive,  but  also  classified  as 
hazardous  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  specific  mixed  waste  is  emission 
control  dust  from  electric  arc  furnaces 
and  foundries  that  has  been 
contaminated  with  cesium-137  (Cs-137). 
The  contamination  results  from  the 
inadvertent  melting  of  a  Cs-137  source, 
that:  (1)  has  been  improperly  disposed 
of  by  an  NRC  or  Agreement  State 
licensee;  (2)  has  been  commingled  with 
the  steel  scrap  supply;  (3)  has  not  been 
detected  as  it  progresses  to  the  steel 
producing  process;  and  (4)  is  volatilized 
in  production  process  and  thereby  can 
and  has  contaminated  large  volumes  of 
emission  control  dust  and  the  emission 
control  systems  at  steel  producing 
facilities. 

The  proposed  position,  which  has 
been  coordinated  with  the  U.S. 
Environmental  Protection  Agency 
(EPA),  provides  the  possibility  of  a 
public  health-protective, 
environmentally  sound,  and  cost- 
effective  alternative  for  the  disposal  of 
much  of  this  mixed  waste  that  contains 
Cs-137,  in  concentrations  similar  to 
values  that  frequently  occur  in  the 
environment.  "The  position  provides  the 
bases  that,  with  the  approval  of 
appropriate  regulatory  authorities  (e.g., 
State-permitting  agencies)  and  others 
(e.g.,  disposal  site  operators),  and  with 
public  input,  could  be  used  to  allow 
disposal  of  treated  (stabilized)  waste  at 
Subtitle  C,  RCRA-permitted.  hazardous 
waste  disposal  facilities.  NRC  believes 
that  disposal,  under  the  provisions  of 
the  position  or  other  acceptable 
alternatives,  is  preferable  to  allowing 
this  mixed  waste  to  remain  indefinitely 
at  steel  company  sites. 

The  proposed  position  has  been 
developed  through  a  very  "open" 
process  in  which  working  draft 
documents  have  been  routinely  shared 
with  EPA.  and  also  placed  in  NRC's 
Public  Document  Room  (Subject  File: 
204.1.23)  to  allow  interested  party 
access.  In  keeping  with  this  process, 
NRC,  rather  than  noticing  the 
availability  of  the  proposed  position,  is 
publishing  the  entire  position  for  public 
comment. 

DATES:  Submit  comments  by  March  22, 
1996.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 


consideration  only  for  comments 
re(  fiverl  on  or  before  this  date. 
ADDRESSES:  Send  comments  to  Chief, 
Rules  Review  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  final  position 
will  be  issued  following  NRC  staff 
review  of  the  comments  received. 
POR  FURTHER  INFORMATION  CONTACT: 
VV  R   !.,ihs.  Division  ot  VVasie 
Myna^ement,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  205,55,  Telephone  (301)  415-6756. 

SUPPLEMENTARY  INFORMAT'ON 

Disposition  of  Osiuml.j? 
(.ontaminated  Emission  (  ontro!  Dust 
and  Other  Inndent-Relatpci  Mats  rials; 
Proposed  Branch  Technical  Position 

A.  Intrnduction 

Emission  control  (baghouse)  dust  and 
other  incident-related  materials  (e.g., 
cleanup  materials  or  recycle  process 
streams)  contaminated  with  cesium-137 
(Cs-137) '  are  currently  being  stored  as 
mixed  radioactive  and  hazardous  waste 
at  several  steel  company  sites  across  the 
country.  At  any  single  site,  this  material 
typically  contains  a  total  Cs-137 
quantity  ranging  downward  from  a  little 
more  than  one  curie  (37  gigabecquerels 
(GBq))  of  activity,  distributed  within 
several  hundred  to  a  few  thousand  tons 
of  iron/zinc-rich  dust,  as  well  as  within 
much  smaller  quantities  of  cleanup  or 
dust-rerycle.  process  stream  materials.^ 

The  radioactivity  is  not  evenly 
(iistributed  among  these  materials. 
Typically,  a  small  fraction  (e.g.,  one- 
tenth)  of  the  material  contains  most 
(e.g..  95  percent)  of  the  radioactivity. 
Most  of  the  material  contains  a  small 
quantity  of  radioactivity  at  low 
concentrations  and  makes  up  most  of 
the  mixed-waste  volume.  This  material 
is  generallv  classified  as  hazardous 
waste  under  RCRA  because  it  contains 
lead,  cadmium,  and  chromium  that  are 
common  to  the  recycle  metal  supply. 
The  Cs-137  contamination  of  this 
hazardous  waste,  on  the  other  hand, 
results  from  a  series  of  three  principal 
events:  (1)  the  loss  of  control  of  a 
radioactive  source  by  an  NRC  or 
Agreement  State  licensee;  (2)  the 
inclusion  of  the  source  within  the 


'  The  byproduct  material  Cs-137  does  not  include 
the  Cs-137.  from  global  fallout,  that  exists  in  the 
environment  from  the  testing  of  nuclear  explosive 
devices  (See  Footnote  3). 

'The  term,  "incident-related  material."  is 
frequently  used  in  this  position  to  refer  to  the  total 
spectrum  of  Cs-137<ontaminated  materials 
resulting  from  an  inadvertent  melting  event. 
Because  of  its  widespread  use  in  radioactive 
devices  and  its  volatility  when  subjected  to  steel 
melting  temperatures,  the  position  is  directed  solely 
at  incident-related  materials  involving  this  nuclide. 


recycle  metal  scrap  supply  used  by  the 
steel  producers;  and  (3)  the  inability  to 
screen  out  the  radioactive  source  as  it 
progresses  along  the  typical  scrap 
collection-to-melt  pathway  (e.g., 
including  radiation  detectors  used  at 
most  furnaces  and  foundries). 
Consequently,  irrespective  of  the 
quantity  or  concentration  of  the 
radioactivity,  all  the  material  is  subject 
to  joint  regulation  as  mixed  waste  under 
RCRA  and  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  equivalent  law 
of  an  A«eement  State. 

The  disposal  options  for  these 
materials,  specifically  the  large  volumes 
of  material  with  the  lower 
concentrations  of  Cs-137,  have  been 
limited  because  of  their  "mixed-waste" 
classification  and  the  costs  associated 
with  the  disposition  of  large  volumes  of 
mixed  or  radioactive  waste.  Long-term 
solutions  addressing  the  control  and 
accountability  of  licensed  radioactive 
sources  are  being  considered  by  NRC 
and  its  Agreement  States.  Solutions 
addressing  the  disposition  of  mixed 
wastes  are  being  considered  by  various 
Federal  and  State  regulatory  authorities 
and  the  U.S.  Department  of  Energy. 
Nevertheless,  the  Commission  believes 
that,  pending  decisions  on  improved 
licensee  accountability  and  the  ultimate 
disposition  of  mixed  waste,  appropriate 
disposal  of  the  existing  incident-related, 
mixed-waste  material  is  preferable  to 
indefinite  onsite  storage. 

As  a  result,  this  technical  position 
defines  the  bases  that  the  NRC  staff 
would  generally  find  acceptable  for:  (1) 
authorizing  a  licensee,  possessing  Cs- 
137  contaminated  emission  control  dust 
and  other  incident-related  materials 
(e.g.,  the  steel  company  or  its  service 
contractor),  to  transfer  Cs-137 
contaminated  material,  below  levels 
specified  in  this  position,  to  a  Subtitle 
C.  RCRA-permitted  hazardous  waste 
disposal  facility;  and  (2)  exempting  the 
possession  and  disposal  of  these 
incident-related  materials  (e.g.,  by  the 
RCRA-permitted  disposal  faciUty)  from 
NRC  or  Agreement  State  licensing 
requirements.  Because  of  its 
radioactivity  (i.e.,  Cs-137  concentration 
levels),  some  of  the  incident-related 
material  may  not  be  suitable  for  disposal 
at  a  Subtitle  C.  RCRA-permitted 
disposal  facility.  This  material  may  be 
disposed  of  either:  (1)  at  a  licensed  low- 
level  radioactive  waste  disposal  facility 
following  "delisting"  (e.g.,  after 
appropriate  treatment  of  its  hazardous 
constituents)  or  (2)  at  a  mixed  waste 
disposal  facility,  if  applicable 
acceptance  criteria  aro  met. 

The  regulatory  basis  for  the  first 
action  is  found  at  10  CFR  20.2001(a)(1). 
This  paragraph  authorizes  a  licensee  to 
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person  at  a  Subtitle  C.  RCRA-oermitted       also  he  resnnn.sihlR  fnr  mmnliannp  with      that  thic  tntai.Hicr^c/>w  r^.^  -jt  »^i..:». 
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dispose  of  licensed  matenai  as  provided 
in  the  regulations  in  10  CFR  Parts  30, 
40.  60.  61.  70,  or  72.  Paragraph  30.41(b) 
states  the  conditions  under  which 
licensees  are  allowed  to  transfer 
byproduct  material.  Paragraph 
30.41(b)(7)  of  Part  30  specifically 
provides  that  licensees  may  transfer 
byproduct  material  if  authorized,  by  the 
Commission,  in  writing. 

The  regulatory  basis  for  the  second 
action  is  found  at  §  30.11  ("Specific 
exemptions"),  which  states  that  the 
Commission  may.  on  its  own  initiative, 
grtmt  exemptions  (from  the 
requirements  of  the  regulations  in  10 
CFR  Parts  30  through  36.  and  39)  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  and 
are  otherwise  in  the  public  interest.  It 
should  be  noted  that  additional 
acceptance  requirements,  beyond  those 
covered  in  this  NRC  position  for 
disposal  of  Cs-137-contaminated 
hazardous  waste  at  a  Subtitle  C  RCRA- 
permitted  disposal  facility,  may  be 
established  by:  (1)  an  Agreement  State; 

(2)  the  permit  conditions  or  policies  of 
the  RCRA-permitted  disposal  faciUty; 

(3)  the  regulatory  requirements  of  the 
RCRA  disposal  facility's  permitting 
agency;  or  (4)  other  authorized  parties,  . 
including  State  and  local  governments. 
These  requirements  may  be  more 
stringent  than  those  covered  in  the 
guidance  described  in  this  technical 
position.  The  licensed  entity 
transferring  the  Cs-137-contaminated 
incident-related  materials  should 
consult  with  these  parties,  and  obtain 
all  necessary  approvals,  before  making 
the  transfers  defined  in  this  technical 
position.  Nothing  in  this  position  shall 
be  or  is  intended  to  be  construed  as  a 
waiver  of  any  RCRA  permit  condition  or 
term,  of  any  State  or  local  statute  or 
regulation,  or  of  any  Federal  RCRA 
regulation. 

B.  Discussion 

Over  the  past  decade,  there  has  been 
an  increasing  number  of  instances  in 
which  radioactive  material  has  been 
inadvertently  commingled  with  scrap 
metal  that  subsequently  has  entered  the 
steel-recycle  production  process.  If  this 
radioactive  material  is  not  removed 
before  the  melting  process,  it  could 
contaminate  the  finished  metal  product, 
associated  dust-recycle  process  streams, 
equipment  (principally  air  effluent 
treatment  systems),  and  the  dust 
generated  during  the  process.  Some  of 
the  contaminant  radioactivity  is  a  result 
of  naturally  occurring  radionuclides  that 
deposit  in  oil  and  gas  transmission 
piping.  Other  radioactivity  may  be 
associated  with  radioactive  sources  that 
are  contained  in  industrial  or  medical 


devices.  In  tins  laller  case,  liie 
commingling  of  the  radioactive  source 
with  metal  destined  for  recycling  can 
occur  if  the  regulalorily  required 
accountability  of  these  sources  fails  and 
a  radioactive  source  is  included  within 
the  metal  scrap  supply  used  by  the  steel 
producers.  In  cases  where  the 
radionuclide  is  naturally  occurring,  or  is 
already  present  in  the  environment  as  a 
result  of  global  fallout,  the  inadvertent 
melting  of  a  radioactive  source  could 
increase  the  contaminant  concentration 
above  that  caused  by  these  background 
environmental  levels.^ 

Although  many  of  the  steel  producers 
have  installed  equipment  to  detect 
incoming  radioactivity,  this  equipment 
cannot  provide  absolute  protection 
because  of  the  shielding  of  radioactive 
emissions  that  may  be  provided  by 
uncontaminated  scrap  metal  or  the 
shielded  "pig"  that  contains  the 
radioaciive  source.  Of  special  concern, 
because  of  the  nature  and  magnitude  of 
the  involved  radioactivity,  are  NRC-  or 
Agreement  State-licensed  sources 
containing  Cs-137. 

When  Cs-137  sources  are 
inadvertently  melted  with  a  load  of 
scrap  metal,  a  significant  amount  of  the 
Cs-137  activity  contaminates  the  metal- 
rich  dust  that  is  collected  in  the  highly 
efficient  emission  control  systems  that 
steel  mills  have  installed  to  comply 
with  air  pollution  regulations.  Because 
of  toxic  constituents — specifically  lead, 
cadmium,  and  chromium — electric  arc 
furnace  (EAF)  and  foundry  emission 
control  dust  are  subject  to  regulation 
under  RCRA.  If  this  dust  becomes 
contaminated  with  Cs-137,  the  resulting 
material  would  be  classified  as  a  mixed 
waste.  Emission  control  dust,  generated 
immediately  after  the  melting  of  a  Cs- 
137  source  with  the  scrap  metal,  can 
contain  cesium  concentrations  in  the 
range  of  hundreds  or  thousands  of 
picocuries  per  gram  (pCi/g)  or  a  few  to 
a  few  tens  of  becquerels  (Bq)  per  gram 
of  dust,  above  typical  levels  in  dust 
caused  by  Cs-137  in  the  environment 
(e.g.,  2  pCi/g  or  0.074  Bq/g).  Several 
thousand  cubic  feet  (several  tens  of 
cubic  meters)  of  dust  could  be 
contaminated  at  these  levels.  Dust 
generated  days  or  weeks  after  a  melt  of 
a  source  (containing  hundreds  of 
millicuries  or  a  few  curies  of  Cs-137) 
will  contain  reduced  concentrations, 
typically  less  than  100  pCi/g  (3.7  Bq/g), 


Mn  a  letter  to  William  Guerry.  )r.  from  NRC's 
Executive  Director  for  Operations,  |amea  M.  Taylor, 
dated  May  25,  1993.  NRC  made  a  preliminary 
determination  that  Ca-137  level*  in  baghouie  dust 
can  reaaonably  be  attributed  to  fallout  from  past 
nuclear  weapons  teeting.  if  concentrations  are  less 
than  about  2  pCi/g  (0.074  Bq/gJ. 


Even  after  extensive  decontamination 
and  remediation  activities,  newly 
generated  dust  may  still  contain 
concentrations  greater  than  2  pCi/g 
(0.074  Bq/g)  background  levels,  but 
generally  less  than  10  pCi/g  (0.37  Bq/g). 
When  the  melting  of  a  source  is  not 
immediately  detected,  materials  related 
to  downstream  processes  have  also  been 
contaminated  with  relatively  low 
concentrations  of  Cs-137  (e.g.,  10  pCi/ ' 
g  (0.37  Bq/g)).  In  addition,  materials 
used  during  decontamination  may  also 
be  contaminated  with  dust  containing 
Cs-137  concentrations  at  similar  levels 
above  background. 

As  the  result  of  past  inadvertent 
mehings  of  Cs-137  sources,  a  number  of 
steel  producers  possess  a  total  of  over 
10,000  tons  of  incident-related 
materials,  most  of  which  contains  Cs- 
137  concentrations  of  less  than  100  pCi/ 
g  (3.7  Bq/g).  This  material  is  typically 
being  stored  onsite  because  of  the  lack 
of  disposal  options  that  are  considered 
cost  effective  by  the  steel  companies.*  It 
is  the  disposition  of  material  at  these 
concentration  levels  that  is  the  subject 
of  this  technical  position. 

C.  Regulatory  Position 

General 

Because  of  the  "incident-related" 
origin  of  the  Cs-137  contaminated 
materials,  the  Commission  has  approved 
a  course  of  action  that  includes:  (1) 
exploration  of  approaches  to  improve 
licensee  control  and  accountability  to 
reduce  the  likelihood  of  sealed  sources 
entering  the  scrap  metal  supply;  (2) 
cooperation  with  the  steel 
manufacturers  and  other  appropriate 
organizations  to  identify  the  magnitude 
and  character  of  the  problem  (with 
particular  emphasis  on  improving  the 
capability  to  detect  sealed  sources 
before  their  inadvertent  melting);  and 
(3)  development  of  interim  guidelines 
for  the  disposal  of  Cs-137  contaminated 
dust  and  other  incident-related 
materials  (the  subject  of  this  technical 
position). 

Specific 

Bases  for  Allowing  Transfer  and 
Possession  of  Cs-137  Contaminated 
Incident-Related  Material.  The  bases  for 
allowing  transfer  and  possession  of  Cs— 
137  contaminated  emission  control  dust 
and  other  incident-related  materials, 
under  the  provisions  of  existing 
regulations,  are  as  follows:  (1)  Any 


*In  April  1995.  Envirocare  of  Utah,  Inc.,  an 
operator  of  a  mixed- waste  disposal  site,  received 
authorization  from  the  State  of  Utah  and  initiated 
operations  to  treat  and  dispose  of  C»-137- 
contaminated  incident-related  (mixed  waste) 
materials  at  concentrations  not  exceeding  560  pCi/ 
g  (20.7  B<j/g), 
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person  at  a  Subtitle  C,  RCRA-permitted 
disposal  facility  involved  with  the 
receipt,  movement,  storage,  or  disposal 
of  contaminated  materials  should  not 
receive  an  exposure  greater  than  1 
millirem  (mrcm)  or  10  micro-sievert 
(fiSv)  per  year  (i.e.,  one-hundredth  of 
the  dose  limit  for  individual  members  of 
the  public  as  defined  at  10  CFR 
20.1301(a)(1)),  above  natural 
background  levels; '  (2)  members  of  the 
general  public  in  the  vicinity  of  storage 
or  disposal  facilities  should  not  receive 
exposures  and  no  individual  member  of 
the  public  should  be  likely  to  receive  a 
dose  greater  than  1  mrem  (10  nSv)  per 
year  above  background  as  a  result  of  any 
and  all  transfers  and  disposals  of 
contaminated  materials;  (3)  handling  or 
processing  of  the  contaminated 
materials,  undertaken  as  a  result  of  its 
radioactivity,  should  not  compromise 
the  effectiveness  of  permitted  hazardous 
waste  disposal  operations;  (4)  treatment 
of  contaminated  materials  should  be 
accomplished  by  persons  operating 
under  a  licensee's  radiation  protection 
program;  and  (5)  transportation  of 
contaminated  materials  should  be 
performed  by  hazardous  material 
employees,  as  defined  in  U.S. 
Department  of  Transportation  (DOT) 
regulations  (49  CFR  Part  172,  Subpart 
H). 

Definition  of  Contaminated  Materials 
and  Initial  Incident  Response.  A  melting 
event  generally  necessitates  extensive 
decontamination  and  remediation 
operations  at  the  EAF  or  foundry  (e.g.. 
replacing  refractory  bricks  and  duct 
work).  Subsequent  operations  include 
the  proper  interim  handling  and 
management  (e.g.,  accumulation  and 
containment)  of  emission  control  dust 
and  other  incident-related  contaminated 
materials.  Based  on  a  review  of  several 
recent  incidents,  the  dust  may  contain 
Cs-137  concentrations  up  to  hundreds 
or  thousands  of  pCi/g  (a  few  to  a  few 
tens  of  Bq/g),  whereas  the  other 
generally  limited-volume,  incident- 
related  materials  typically  contain  lower 
concentrations.  As  a  result,  the  initial 
cleanup  and  collection/treatment/ 
packaging  of  the  contaminated  emission 
control  dust  and  other  materials  at  the 
EAF  or  foundry  should  be  performed  by 
an  NRC  or  Agreement  State  licensee 
operating  under  an  approved  radiation 
protection  program.  The  licensee  would 


'  The  use  of  1  mrem  (10  jiSv)  has  no  significance 
or  precedential  value  as  a  health  and  safety  goal.  It 
v,&s  selected  only  for  the  purpKxe  of  analysis  of  the 
levels  at  which  the  referenced  materials  could  be 
partitioned  to  allow  the  bulk  of  the  material  to  be 
transferred  to  unlicensed  persons.  It  does  not 
represent  an  NRC  position  on  the  generic 
acceptability  of  dose  levels.  Sudi  levels  are 
established  only  by  rule. 


also  be  responsible  for  compliance  with 
other  non-radiological  regulatory 
requirements  (e.g.,  those  of  the 
Occupational  Safety  and  Health 
Administration  and  RCRA  Treatment 
Permitting  requirements). 

Provisions  for  Disposal  at  a  Subtitle  C, 
RCRA-Permitted,  Disposal  Facitity. 
Once  the  decontamination/remediation 
and  collection/treatment/packaging 
activities  have  been  completed,  one  of 
two  paths  may  be  followed  for  the 
disposal  of  the  incident-related 
materials,  dependent  on  Cs-137 
concentration  levels  and  whether  the 
final  land  disposal  operation  involves 
the  burial  of  packaged  or  unpackaged 
materials. 

1   Packaged  Disposal  of  Treated 
Waste.  On  this  disposal  path, 
contaminated  materials  would  be 
treated  through  stabilization  to  comply 
with  all  EPA  and/or  State  waste 
treatment  requirements  for  land 
disposal  of  regulated  hazardous  waste. 
The  treatment  operations  would  be 
undertaken  by  either  (i)  The  owmer/ 
operator  of  the  EAF  or  foundry  (licensed 
by  NRC  or  appropriate  Agreement  State 
to  possess,  treat,  and  transfer  Cs-137 
contaminated  incident-related 
materials);  or  (ii)  an  NRC-or  Agreement 
State-licensed  service  contractor.  Based 
on  the  radiological  impact  assessment 
provided  in  the  appendix,  the  licensee 
could  be  authorized  to  transfer  the 
treated  incident-related  materials  to  a 
Subtitle  C,  RCRA-permitted,  disposal 
facility,  provided  that  all  the  following 
conditions  are  met: 

(a)  The  Cs-137-contaminated 
emission  control  dust  and  other 
incident-related  materials  are  the  result 
of  an  inadvertent  melting  of  a  .sealed 
source  or  device; 

(b)  The  emission  control  dust  and 
other  incident-related  materials  have 
been  treated  (stabilized)  to  meet 
requirements  for  land  disposal  of  RCRA- 
legulated  waste,  and  have  been  stored 
(if  applicable)  and  transfen-ed  in 
compliance  with  a  radiation  protection 
program  as  specified  at  10  CFR  20.1101; 

(d  The  total  Cs-137  activity, 
contained  in  emission  control  dust  and 
other  incident-related  materials  to  be 
transferred  to  a  Subtitle  C,  RCRA- 
permitted.  disposal  facility,  has  been 
specifically  approved  by  NRC  or  the 
appropriate  Agreement  State(s)  and  does 
not  exceed  the  total  activity  associated 
with  the  inadvertent  melting  incident. 
Moreover.  NRC  or  the  appropriate 
Agreement  State  should  maintain  a 
public  record  of  the  total  incident- 
related  Cs-137  activity,  received  by  the 
facility  over  its  operating  life,  to  ensure 


that  this  total-disposed  Cs-137  activity 
does  not  exceed  1  curie  (37  GBq);* 

(d)  The  RCRA  disposal  facility 
operator  has  been  notified  in  writing  of 
the  impending  transfer  of  the  incident- 
related  materials  and  has  agreed  in 
writing  to  receive  and  dispose  of  the 
packaged  materials; 

(e)  The  licensee  providing  the 
radiation  protection  program  required  in 
paragraph  (b),  notifies,  in  writing,  the 
Commission  or  Agreement  State(s)  in 
which  the  transferor  and  transferee  are 
located,  of  the  im{}ending  transfer,  at 
Jeast  30  days  before  the  transfer; 

(f)  The  treated  (stabilized)  material 
has  been  packaged  for  transportation 
and  disposal  in  non-bulk  steel 
packagings  as  defined  in  DOT 
regulations  at  49  CFR  173.213.  (Note 
that  this  is  a  condition  established 
under  this  technical  position  and  is  not 
a  DOT  requirement.  Under  DOT 
regulations,  material  with 
concentrations  of  less  than  2  thousand 
picocuries  per  gram  (74  Bq/g)  is  not 
considered  radioactive); 

(g)  In  any  package,  the  emission 
control  dust  and  other  incident-related 
materials,  that  have  been  treated 
(stabilized)  and  packaged  as  defined  in 
(b)  and  (f)  above,  contain  pretreatment 
average  concentrations  of  Cs-137  that 
did  not  exceed  130  pCi/g  (4.8  Bq/g)  of 
material;  ^  and 

(h)  The  dose  rate  at  3.28  feet  (1  meter) 
from  the  surface  of  any  package 
containing  treated  (stabilized)  waste 
does  not  exceed  20  ^rem  per  hour  or 
0.20  \iSv  per  hour,  above  background.* 

Note  that,  in  defining  the 
pretreatment  Cs-137  concentration  value 
stated  in  paragraph  (l)(g),  a  factor  of  1.5 
has  been  included  as  a  regulatory 
margin.  This  factor  adds  further 


*The  1  curie  (37  GBq)  value  represents  a 
reasonable  bounding  activity,  associated  with 
several  incidents,  that  could  be  transferred  to  an 
RCRA-permitted  facility  under  the  provisions  of 
this  position.  It  aiso  represents  a  quantity  that 
would  be  less  than  the  activity  disposed  of  over  the 
operating  life  of  the  RCRA-permitted  facility,  if  the 
facility  routinely  disposed  of  non-incident-related 
emission  control  dust  containing  background 
concentrations  of  Cs-137. 

'  The  1 30  pCi/g  (4.8  Bq/g)  value  is  the 
concentration,  based  on  the  analysis  in  the 
appendix  and  including  a  regulatory  margin  of  1.5, 
that  would  result  in  a  calculated  potential  exp>osure 
less  than  1  mrem  (10  fiSv).  The  disposal  of  incident- 
related  materials  in  packaged  form  allows 
compliance  with  this  position  to  be  demonstrated 
through  measurement  of  C8-137  concentrations,  as 
well  as  direct  radiation  levels  external  to  the 
package.  Notwithstanding  the  redundant 
approaches  to  ensure  compliance  with  the  exposure 
criterion,  the  regulatory  margin  of  1.S  has  l>een 
included  in  determining  the  acceptable  measurable* 
dePmed  in  the  position. 

'  At  this  exposure  rate,  for  the  exposure  period  as 
defined  in  the  appendix,  total  exposure  would  not 
exceed  1  mrem  (10  |iSv)  with  a  regulatory  margin 
of  1.5. 
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assurance  to  the  certainty  in  protection 
provided  by  the  licensee's  (1)  Sampling 
of  Cs-137  concentrations  in 
contaminated  materials,  (2) 
measurements  of  dose  rate  external  to 
the  disposal  (and  transportation) 
packagings.  and  (3)  other  assumptions 
included  in  the  radiological  impacts 
assessment. 

2.  Disposal  of  Unpackaged  (i.e..  Bulk) 
Treated  Waste.  On  this  disposal  path, 
contaminated  materials  would  also  be 
treated  through  stabilization  to  comply 
with  all  EPA  and  State  waste  treatment 
requirements  for  land  disposal  of  RCRA- 
regulated  hazardous  waste.  The 
treatment  operations  would  be 
undertaken  by  either  (i)  The  owner/ 
operator  of  the  EAF  or  foundry  (licensed 
to  possess,  treat,  and  transfer  Cs- 137- 
contaminated  incident-related 
materials),  or  (ii)  a  licensed  service 
contractor.  Based  on  the  radiological 
impact  assessment  provided  in  the 
appendix,  the  licensee  could  be 
authorized  to  transfer  the  treated 
(stabilized)  incident-related  materials  to 
a  Subtitle  C,  RCRA-permitted,  disposal 
facility,  provided  that  all  the  following 
conditions  are  met.  (Note  that 
conditions  (a)  through  (e)  are  identical 
to  those  applicable  to  packaged  disposal 
of  treated  waste): 

(a)  The  Cs-137  contaminated  emission 
control  dust  and  other  incident-related 
materials  are  the  result  of  an  inadvertent 
melting  of  a  sealed  source  or  device: 

(b)  The  emission  control  dust  and 
other  incident-related  materials  have 
been  treated  (stabilized)  to  meet 
requirements  for  land  disposal  of  RCRA- 
regulated  waste,  and  have  been  stored 
(if  applicable),  and  transferred  in 
compliance  with  a  radiation  protection 
program  as  specified  at  10  CFR  20.1101; 

(cTThe  total  Cs-137  activity, 
contained  in  emission  control  dust  and 
other  incident-related  materials  to  be 
transferred  to  a  Subtitle  C,  RCRA- 
permitted.  disposal  facility,  has  been 
specifically  approved  by  NRC  or  the 
appropriate  Agreement  State(s)  and  does 
not  exceed  the  total  activity  associated 
with  the  inadvertent  melting  incident. 
Moreover.  NRC  or  the  appropriate 
Agreement  State  should  maintain  a 
public  record  of  the  total  incident- 
related  Cs-137  activity,  received  by  the 
facility  over  its  operating  life,  to  ensure 
that  this  total  disposed  Cs-137  activity 
does  not  exceed  1  curie  (37  GBq);' 

(d)  The  RCRA  disposal  facility 
operator  has  been  notified  in  writing  of 
the  impending  transfer  of  the  incident- 
related  materials  and  has  agreed  in 
writing  to  receive  and  dispose  of  these 
materials; 


(e)  The  licensee  providing  the 
radiation  protection  program  required  in 
paragraph  (b)  notifies,  in  writing,  the 
Commission  or  Agreement  State(s)  in 
which  the  transferor  and  transferee  are 
located,  of  the  impending  transfer,  at 
least  30  days  before  the  transfer;  and 

(f)  The  emission  control  dust  and 
other  incident-related  materials,  that 
have  been  treated  (stabilized)  as  defined 
in  (b)  above,  contain  pretreatment 
average  concentrations  of  Cs-137  that 
did  not  exceed  100  pCi/g  (3.7  Bq/g)  of 
material.'" 

Note  that,  in  defining  the 
pretreatment  Cs-137  concentration  value 
in  paragraph  (2)(0.  a  factor  of  2  has  been 
included  as  a  regulatory  margin.  The 
factor  adds  further  assurance  to  the 
certainty  of  protection  provided  by  the 
licensee's  (1)  sampling  of  Cs-137 
concentrations  in  contaminated 
materials;  and  (2)  other  assumptions 
included  in  the  radiological  impacts 
assessment. 

Treatment,  Storage,  and  Transfer  of 
Emission  Control  Dust  or  Other 
Incident-Related  Materials  with  Cs-137 
Concentrations  Indistinguishable  from 
Background  Levels  (i.e..  2  pCilg  (0.074 
Bq/g)  or  Less).  The  EAF  or  foundry 
licensed  to  possess  and  transfer  Cs-137 
contaminated  emission  control  dust  or  a 
licensed  service  contractor  is  authorized 
to  transfer  emission  control  dust  and 
other  incident-related  materials  as  if 
they  were  not  radioactive,  provided  that 
the  Cs-137  concentration  within  the 
emission  control  dust  and  other 
incident-related  materials  is  2  p>0/g 
(0.074  Bq/g)  of  material  or  less. 

Aggregation  of  Cs-137  Contaminated 
Emission  Control  Dust  and  Other 
Incident-Related  Materials.  Aggregation 
of  Cs-137  contaminated  emission 
control  dust  and  other  incident-related 
material,  before  stabilization  treatment, 
is  acceptable  if  performed  in 
compliance  with  a  radiation  protection 
program,  as  described  at  10  CFR 
20.1101,  and  provided  that: 

(1)  Aggregation  involves  the  same 
characteristic  or  listed  hazardous  waste 
and  the  wastes  must  be  amenable  to  and 
undergo  the  same  appropriate  treatment 
for  land-disposal  restricted  waste; 


*  See  footnote  6. 


">The  100  pCi/g  (3.7  Bq/g)  value  ii  the 
concentration,  bttaed  on  the  analysis  in  the 
appendix  and  Including  a  regulatory  margin  of  2, 
that  would  result  in  a  calculated  potential  exposure 
of  less  than  1  mrein  (10  tiSv).  The  dispoaal  of 
incident-related  material  in  unpackaged  (bulk)  form 
dictates  that  compliance  with  this  position  would 
be  demonatrated  through  measurement  of  Cs-137 
concentrations.  Without  the  redundant  approach  to 
ensure  compliance  with  the  exposure  criterion 
inherent  with  the  packaged-disposal  approach  (see 
Footnote  7).  the  regulatory  margin,  included  in 
determining  the  acceptable  measurables  defined  in 
the  position,  has  bean  increased  to  2.0. 


(2)  Aggregation  does  not  increase  the 
overall  total  volume  nor  the 
radioactivity  of  the  incident-related 
mixed  waste;  and 

(3)  Materials,  when  aggregated,  are 
subjected  to  a  sampling  protocol  that 
demonstrates  compliance  with  Cs-137 
concentration  criteria  on  a  package- 
average  ' '  basis. 

Determination  of  Cs- 137 
Concentrations  and  Radiation 
Measurements.  Cs-137  concentrations 
may  be  determined  by  the  licensee  by 
direct  or  indirect  (e.g.,  external 
radiation)  measurements,  through  an 
NRC-  or  Agreement  State-approved 
sampling  program.  The  program  should 
be  sufficient  to  ensure  that  Cs-137 
contamination  in  stabilized  treated 
emission  control  dust  and  in  other 
incident-related  materials,  on  a  package- 
average  basis,  is  consistent  with  the 
concentration  criteria  in  this  technical 
position.  The  sampling  program  should 
provide  assurance  that  the  quantity  of 
Cs-137  in  any  package  (see  footnote  11) 
does  not  exceed  the  product  of  the 
applicable  concentration  criterion  times 
the  net  weight  of  contaminated  material 
in  a  package. 

Appendix — Assessment  of  Radiological 
Impact  of  Disposal  of  Cs-137 
Contaminated  Emission  Control  Dust 
and  Other  Incident-related  Materials  at 
a  Subtitle  C  RCRA-Permitted  Disposal 
Facility 

Background 

In  the  normal  process  of  producing 
recycled  steel,  scrap  steel  is  subjected  to 
a  melting  process.  In  this  process,  most 
impurities  in  the  scrap  steel  are 
removed  and  generally  contained  within 
process-generated  slag  or  off-gas. 
Typically,  the  off-gas  carries  dust, 
containing  iron  and  zinc,  together  with 
certain  heavy  metals,  through  an 
emission  control  system  to  a 
"baghouse,"  where  the  dust  is  captured 
in  "bag-type"  filters.  Hazardous 
constituents  within  the  dust,  principally 
lead,  cadmiimi,  and  chromium,  cause 
the  dust  to  be  designated  by  EPA  as  a 
hazardous  waste,  under  RCRA,  often  as 
the  listed  waste  K061. 

Typically,  when  the  scrap  consists 
largely  of  junk  automobiles,  the  dust 
contains  a  high  percentage  (greater  than 
20  percent)  of  zinc,  which  can  be  a 
valuable  recovery  product.  Moreover, 
the  zinc  recovery  process  produces  slag 
and  other  byproducts  that  have  recycle 
potential.  If  economic  (e.g.,  low  zinc 
content)  or  process  considerations 


' '  The  term  package,  aa  uaed  here,  refers  to 
packages  used  by  the  licensee  to  transfer  the 
material  to  the  disposal  facility,  irrespective  of 
whether  this  package  is  also  the  disposal  container. 
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preclude  these  recycle  options,  the  dust 
may  be  treated  and  disposed  of  in  a 
hazardous  waste  disposal  facility. 
Treatment  standards  for  the  various 
hazardous  constituents  of  the  dust  have 
been  specified  by  EPA  in  40  CFR 
268.40.  Solidification  is  the  treatment 
process  typically  used  to  meet  these 
standards. 

Because  the  recycling  of  steel  involves 
the  addition  of  natural  materials 
(primarily  lime  and  ferromanganese), 
very  low  levels  of  radioactivity, 
ubiquitous  in  the  environment,  are 
involved  in  the  production  process.  One 
of  these  radionuclides  is  Cs-137  which 
now  occurs  in  the  environment  as  a 
result  of  global  fallout  from  past 
weapons-testing  programs. 

Cs-137  has  a  30-year  half-life  (i.e.,  a 
quantity  of  this  radionuclide  and  its 
associated  radioactivity  vdll  decrease  by 
half  every  30  years).  The  decay  of  Cs- 
137  and  its  very  short-lived  daughter 
produces  emissions  of  beta  particles  and 
gamma  rays. 

The  principal  hazard  from  the  beta 
particles  can  only  be  realized  when  it 
enters  the  human  body.  The  principal 
hazard  from  the  gamma  rays  is  as  an 
external  source  of  penetrating  radiation 
similar  to  the  type  of  exposure  received 
from  an  X-ray.  Because  of  its  volatility 
in  the  very  high-temperature  (typically 
3000  degrees  fahrenheit)  steel-making 
process,  Cs-137  is  volatilized  and 
transported  in  the  furnace  off-gas  and, 
as  it  condenses,  becomes  a  constituent 
of  the  emission  control  (baghouse)  dust. 
Normal  background  Cs-137 
concentrations  in  dust  have  been 
measured  at  picocurie  per  gram  levels 
(0.024  to  1.23  pCi/g)  '^  or  thousandths  of 
a  becquerel  per  gram  (Bq/g).  This 
concentration  is  consistent  with  the 
general  range  of  background  levels 
measured  in  soils  within  the  United 
States  whereas  concentrations  of  10  pCi/ 
g  (0.37  Bq/g)  are  relatively  common  in 
drainage  areas."  As  a  result  of  this 
information,  NRC  has  determined  that 
Cs-137  concentrations  in  emission 
control  dust  below  2  pCi/g  (0.074  Bq/g) 
can  be  attributed  to  fallout  from  past 
weapons  testing.'* 

Statement  of  Problem 

The  inadvertent  melting  of  a  licensed 
Cs-137  sealed  source  with  scrap  steel  at 


''A  picocurie  is  one-trillionth  of  a  curie  and 
represents  a  decay  rate  of  one  disintegration  every 
27  seconds  or  1/27  of  a  becquerel. 

"  letter  to  William  Lahs.  Nuclear  Regulatory 
Commission,  from  Andrew  Wallo  III.  Department  of 
Energy,  dated  May  20,  1993. 

"  Letter  from  James  M.  Taylor.  Nuclear 
Regulatory  Commission,  to  William  Guerry.  Jr., 
Collier,  Shannon.  Rill,  and  Scott,  dated  May  25. 
1993.  I 


an  EAF  or  foundry  typically  results  in 
the  contamination  of  the  steel 
producer's  emission  control  system  and 
the  generation  of  potentially  large 
quantities  (e.g.,  of  the  order  of  1000 
tons)  of  Cs-137  contaminated  emission 
control  dust.  Facility  cleanup  operations 
will  produce  an  additional  quantity  of 
contaminated  material  and.  depending 
on  the  effectiveness  of  cleanup 
operations,  further  generation  of 
contaminated  dust  or  cleanup-related 
materials  can  occur.  Furthermore,  if  the 
occurrence  of  the  melting  event  is  not 
immediately  detected,  contamination 
can  unknowingly  be  carried  forward 
with  the  dust  into  zinc-recovery  process 
streams.  In  one  case,  for  example,  this 
has  led  to  Cs-137  contamination  of  the 
zinc-rich,  splash  condenser  dross 
residue,  referred  to  as  SCDR  material.  In 
the  incidents  to  date,  total  quantities  of 
these  contaminated  materials  have  not 
exceeded  2000  tons  per  event.  The  Cs- 
137  concentration  in  all  these  materials 
can  vary,  but  in  typical  past  events, 
much  of  the  material  is  contaminated  at 
levels  ranging  from  2  pCi/g  (0.074  Bq/ 
g)  to  a  few  hundred  pCi/g  (most  below 
approximately  100  pCi/g  or  3.7  Bq/g). 
Smaller  volunaes  (typically  less  than  5 
percent  of  the  total  volume)  have 
included  concentrations  at  nanocurie/ 
gram  levels  (thousands  of  pCi/g  or  a  few 
tens  of  Bq/g). 

The  intent  of  this  analysis  is  to 
characterize  the  potential  radiological 
impacts  as.sociated  with  the  alternative 
options  for  disposal  of  Cs-137 
contaminated  emission  control  dust  and 
other  incident-related  materials  at  a 
Subtitle  C.  RCRA-permitted  facility. 
Because  these  RCRA  hazardous  wastes 
must  be  treated  to  comply  with  the 
requirements  for  land  disposal  of 
restricted  waste,  the  potential 
radiological  impacts  associated  with 
treatment  processes  required 
consideration.  To  protect  against  these 
radiological  impacis,  the  position 
includes  the  provision  that  treatment  of 
Cs-137  contaminated  emission  pontrol 
dust  and  other  incident-related 
materials  be  performed  by  an  NRC  or 
Agreement  State  licensee.  The  licensee 
would  operate  under  an  approved 
radiation  protection  program,  as  well  as 
any  required  RCRA  treatment  permit. 
Such  controls  are  necessary  because  of 
the  wide  range  of  contaminated 
materials  and  their  physical  forms, 
together  with  the  variability  in  EPA- 
approved  treatment  processes.  Under 
this  decision,  the  Subtitle  C,  RCRA- 
permitted  disposal  facility  would  be 
receiving  the  emission  control  dust  and 
other  incident-related  materials  after 
their  treatment  to  stabilize  the  RCRA- 


hazardous  constituents  (specifically, 
lead,  cadmiimi,  and  chromium)  in  a 
non-dispersible,'*  soUd  (e.g.,  cement-    , 
type)  form.  As  a  result,  the  potential 
radiological  hazard  from  the  "treated" 
material  during  disposal  operations  is 
associated  with  its  characteristic  as  an 
external  source  of  radiation. 

After  disposal,  Cs-137  could  only 
become  a  hazard  through  water 
pathways  if  a  sufficient  quantity  and 
coricentration  of  Cs-137  were  to:  (1) 
become  available,  (2)  be  leached  from  its 
solid  form,  (3)  be  released  from  the 
disposal  facility,  and  (4)  enter  a 
drinking  water  supply.  No  significant 
radiological  hazard  would  be  expected 
to  result  from  inadvertent  intrusion  into 
the  disposed  waste  after  facility  closure. 
Notwithstanding  the  hazard  to  the 
intruder  ftx)m  the  hazardous  waste 
constituents,  constraints  placed  on  the 
total  Cs-137  activity  and  concentration, 
and  the  waste  form,  can  ensure  that 
radiological  exposures  would  not 
exceed  those  that  would  be  received 
from  residing  over  commonly-measured 
background  Cs-137  concentrations  in 
the  United  States  (see  discussion  imder 
"Intruder  Considerations"). 

The  following  analyses  will  therefore 
be  directed  at  an  evaluation  of  the 
potential  direct,  water  pathway,  and 
intruder  hazards  and  will  provide  a 
perspective  on  their  significance. 

Direct  Exposure 

After  the  inadvertent  melting  of  a  Cs- 
137  sealed  source  at  an  EAF  or  foundry, 
the  relatively  volatile  Cs-137  will  leave 
the  furnace  as  an  offgas  and  be 
commingled  with  the  normal  emission 
control  dust.  As  a  result,  concentrations 
of  Cs-137  contained  in  this  dust  (and 
other  materials  associated  with  furnace 
cleanup  operations  or  subsequent  dust 
recycle  process  streams)  will  increase. 
Thus,  the  rate'of  radiological  exposure 
from  this  material  will  b^  similar  in 
type,  but  different  in  magnitude,  than 
that  received  from  the  typical 
background  levels  of  Cs-137.  Any 
change  in  magnitude  of  the  exposiu-es  to 
workers  at  the  disposal  facility  from  this 
contaminated  material  when  compared 
to  the  exposure  received  from  typical 
emission  control  dust  would  depend  on: 

(1)  differences  in  Cs-137  concentrations; 

(2)  variations  in  the  physical/chemical 
properties  of  the  materials  disposed  of; 
and  (3)  changes  in  worker  time- 
integrated  interactions  with 
contaminated  materials. 


"  In  the  context  used,  the  term  "non-di-spersible" 
means  that  any  radiological  impacts  from 
resuspended  material  are  inconsequential  in 
comparison  to  the  impacts  from  direct  external 
exposures  resulting  from  the  emission  of  gamma 
radiation  in  the  Cs-137  decay  prtx:ess. 
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The  three  key  vanables  above  are 
particularly  important  in  the 
development  of  this  technical  position. 
Of  significance  to  all  three  variables,  the 
approach  defined  in  the  position  calls 
for  treatment  (stabilization)  of  incident- 
related  materials  (to  comply  with 
requirements  for  land  disposal  of 
restricted  waste)  to  take  place  "under 
license,"  at  the  location  where  the 
material  was  generated,  or  at  the  site  of 
a  service  contractor  permitted  for 
stabilization  treatment  of  the  material. 
Complying  with  the  "Treatment 
Standards  for  Hazardous  Wastes." 
defined  at  40  CFR  268.40.  will  result  in 
a  solid  waste  form  from  which  exposure 
rates  will  be  smaller  than  those 
originating  from  the  hazardous  waste 
form  (e.g.,  dust)  before  treatment.  More 
importantly,  treatment  of  the 
contaminated  materials,  under  license, 
will  obviate  the  need  to  specifically 
address  potential  radiological  exposures 
at  unlicensed.  RC3lA-permitted, 
treatment  facilities.  Thus,  under  the 
approach  of  this  technical  position,  any 
minimal  exposure  to  workers  who  have 
not  been  trained  in  radiation  safety 
would  be  limited  to  disposal  operations. 

Furthermore,  because  the  origin  of  the 
Cs-137  contaminated  materials  is  the 
result  of  a  melting  incident,  upper 
bound  values  can  be  established  for  the 
volume,  weight,  radioactive  material 
concentration,  and  total  activity  of  the 
contaminated  material,  on  an  incident 
basis.  The  base  case  analysis  in  this 
appendix  presumes  that  the 
contaminated  material  involves  a 
volume  of  40.000  cubic  feet  (1132  cubic 
meters),  a  weight  of  2000  tons,  and  a 
total  activity  content  of  less  than  a  1 
curie  (37  gigabecquerels  (GBq))  of  Cs- 
137.  These  values  are  generally 
consistent  with  the  particulars  from  the 
incidents  that  have  occurred  to  date. 

Within  these  constraints,  the  starting 
point  in  the  direct  exposure  calculation 
is  to  estimate  the  radiation  dose  rate  at 
a  distance  of  3.28  feet  (1  meter)  from  the 
surface  of  a  semi-infinite  volume  (i.e., 
infinite  in  areal  extent  and  depth  from 
the  point  of  exposure)  of  solidified 
contaminated  material.'*  The 
calculations  assume  that  the  initial  Cs- 
137  contamination  in  all  untreated  dust 
is  100  pCi/g  (3.7  Bq/g).  Direct  exposure 
results  scale  linearly  for  other 
concentration  levels,  if  the  waste 
configuration  is  unchanged. 


■*This  assessment  is  generally  consistent  with  the 
approach  employed  in  "Risk  Assessment  of  Options 
for  Disposition  of  EAF  Dust  Following  a  Meltdown 
Incident  of  a  Radioactive  Cesium  Source  in  Scrap 
Steal,"  SELA-9301.  Stanley  E.  I.agan.  April  1993. 


Stabiliiuitioii  irttdtiueiil.'^  conducted 
under  a  licensed  radiation  protection 
program,  is  achieved  by  mixing  moist 
dust  with  additives  (e.g.,  liquid  reagent 
to  adjust  oxidation  potential  and 
Portland  cement/Hy  ash).'*  These 
additives  (typically  presumed  to  add  30 
parts  by  weight  to  100  parts  of  dust  or 
contaminated  material)  would  result  in 
a  solidified  product  that  would  contain 
Cs-137  concentrations  at  about  77 
percent  of  initial  concentrations  (e.g..  77 
pCi/g  (2.84  Bq/g)).  Because  of  allowable 
variations  in  the  solidification  pnx:esses 
(e.g..  from  the  production  of 
granularized  aggregate  to  solidified 
monoliths),  the  bulk  density  of  the 
solidified  material  can  range  from  about 
1.4  to  2.5  g/cm^  A  representative  dose 
conversion  factor  '*  under  these 
conditions  (calculated  at  a  density  of  1.5 
g/cm^)  would  typically  be  less  than  49 
microrem/hour  (^rem/hr)  or  0.49 
microsieverts/hour  (jiSv/hr),  at  a 
distance  of  3.28  feet  (1  meter)  from  the 
surface  of  a  hypothetical  semi-infinite 
volume  of  the  solidified  material. ^o 

Because  the  quantities  of  treated  dust 
and  other  incident-related  materials  are 
not  semi-infinite  in  volume,  the  actual 
dose  rate/distance  relationships  from 
finite  volumes  of  contaminated 
materials  will  be  less.  The  reduction  can 
be  calculated  for  various  volumetric 
sources  through  the  use  of  shape  factors. 
Shape  factors  have  been  calculated  for 
several  configurations  that  are  likely  to 
occur  during  operations  from  the  time 
the  contaminated  treated  material  is 
received  at  the  RCRA-permitted 
disposal  facility  through  its  disposal. 
The  shape  factors  can  be  determined 
from  Figures  1  through  6  for  various 
distances  between  a  specific  source 
configuration  and  an  exposed 
individual.  Typically,  at  a  distance  of 
3.28  feet  (1  meter),  these  factors  range 
from  about  0.03  to  0.5  (Figures  1 
through  5),  and  have  been  calculated 
without  accounting  for  the  limited 
shielding  provided  by  any  packaging. 
As  the  distance  fitim  the  contaminated 
materials  increases  to  9.84  feet  (3 


'^  In  the  context  of  this  position,  stabilized 
treatment  does  not  include  either  onsite  or  offsite 
high-temperature  metals  recycling  processes. 

"This  treatment  may  include  the  addition  of 
special  stabilization  reagents,  such  as  clays,  or 
involve  other  RCRA -approved  stabilization 
technologies,  that  reduce  the  leachability  of  Cs-137. 
although  the  radiological  impacts  analysis  indicates 
that  such  processes  are  not  necsMary  to  protect 
public  health  and  safety,  and  the  environment. 

'*  A  dose  conversion  factor  represents  a  value  that 
allows  a  radionuclide  contamination  level  to  be 
converted  to  an  estimated  exposure  rate. 

"'The  dose  rates  in  this  appendix  have  been 
calculated  through  use  of  the  Microshield  computer 
program.  Grove  Engineering,  Inc..  version  4.2,  1995. 
The  value  of  49  Mrem/hour  represents  0.77  of  the 
62.9  value  shown  on  Figure  1. 


meters),  the  shape  factors  for  these 
similar  geometries  become  smaller, 
ranging  from  about  0.004  to  0.2.  The 
largest  likely  dose  rate  potentially 
experienced  by  an  individual  involved 
in  the  disposal  process,  measured  at 
3.28  feet  (1  meter),  would  be  from  the 
sides  of  large  containers  or  shipments  of 
contaminated  materials,  and  would  be 
expected  to  range  from  about  10  to  less 
than  14  ^rem/hour  (0.14  )iSv/hr)  above 
background  (typically  8  to  12  prem/hr 
(0.08  to  0.12  nSv/hr).2'  From  an  open 
trench  (Figure  4),  filled  with 
contaminated  materials,  the  calculated 
dose  rate  would  also  be  somewhat  less 
than  13  urem/hr  (0.13  nSv/hr)  measured 
directly  over  the  trench  at  a  3.28  feet  (1 
meter)  distance.  Again,  these  values 
represent  0.77  of  the  respective  values 
indicated  on  the  figures  because  of 
solidification  additives.  Figures  6  and  7, 
respectively,  show  the  variation  in  dose 
rate  with  the  width  of  the  trench  and 
depth  of  the  waste.  Figure  8  is  provided 
to  show  the  change  in  dose  rate  versus 
the  distance  offset  from  the  side  of  the 
trailer-type  container  considered  in 
Figure  3. 

A  typical  disposal  rate  at  a  trench 
within  an  RCRA-permitted  facility 
would  typically  exceed  500  tons  per 
shift.^  Assuming  this  disposal  rate  of 
500  tons  per  shift  applies  to  the  disposal 
of  treated,  Cs-137-contaminated, 
incident-related  material  (approximately 
20  to  25  truckloads  in  8  hours),  it  would 
require  approximately  4  times  this 
period  of  time  to  dispose  of  2000  tons. 
(Note  that  the  rate  of  arriving  materia) 
would  likely  be  dictated  by 
transportation  arrangements,  so  that  the 
32  hours  required  to  dispose  of  the 
contaminated  material  could  be  spread 
over  several  days  or  weeks.)  Facility 
workers,  therefore,  would,  on  average, 
only  be  exposed  to  finite  volumes  of 
contaminated  material  for  a  maximum 
period  of  32  worker-hours.  Applying  the 
highest  likely  dose  rate  (approximately 
13  urem/hr  (0.13  jiSv/hr)  from  the  side 
of  a  trailer  containing  the  contaminated 
materials),  and  presuming  exposure  at  a 
3.28-ft  (1-meter)  distance  for  the  entire 
32-hour  period,  a  worker  would  receive 


"  The  two-thirds  loading  of  the  30-cubic  yard  box 
is  related  to  the  typical  maximum  payload  weight 
that  can  be  transported  by  truck  without  an 
overweight  permit.  If  the  boxes  referred  to  in 
Figures  1  and  2  were  full,  the  dose  rate  would 
increase  by  less  than  a  factor  of  1.5.  Similarly,  if  the 
assumed  additive  weight  percent  (i.e.,  30  percent) 
is  varied  over  a  reasonable  range  from  20  to  40 
percent,  the  resulting  dose  rate  would  change  in  an 
inversely  proportional  manner. 

»  Note  that  if  treatment  at  an  RCRA-permitted 
facility  were  required,  the  limiting  operational 
handling  rate  for  the  treated  materials  may  be 
limited  to  100  to  200  tons  per  shift. 
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a  dose  of  less  than  0.5  mrem  (5  jiSv) 
above  background. 

Qualitatively  descriptive  time  and 
motion  data  gathered  from  three  RCRA- 
permitted  disposal  facilities  indicate 
that  the  above-calculated  dose  is 
conservative  for  two  principal  reasons: 
(1)  the  workers  having  the  most 
significant  exposure  to  materials,  from 
receipt  to  disposal,  are  effectively  at 
greater  distances  than  3.28  feet  (i 
meter);  and  (2)  their  exposure  is  over 
time  periods  significantly  less  than  the 
assumed  receipt  through  disposal  time 
period  of  32  hours.  As  a  result,  actual 
exposures  are  expected  to  be 
significantly  less  than  0.5  mrem  (5  ^Sv). 

This  conservative  estimate  of 
potential  exposure  is  based  on  the 
aforementioned  time-distance 
assumptions  and  is  expected  to  boimd  , 
reasonable  interactions  of  disposal 
facility  workers  with  the  treated 
(stabilized)  incident-related  materials. 
For  example,  incident-related  material 
could  be  stored  at  the  disposal  site  or 
samples  of  the  treated  material  could  be 
subjected  to  sampling  activities.  In  the 
first  case,  if  a  90-day  storage  period  is 
presumed,  the  average  exposure 
distance  over  the  entire  period  needed 
to  ensure  a  dose  less  than  the  position's 
exposure  criteria  would  be  on  the  order 
of  10  to  20  meters  (see  Figures  1  through 
3  which  illustrate  the  decrease  in  dose 
rate  as  a  function  of  distance  from  the 
source).  In  the  second  case,  the  typical 
activity  in  a  100  gram  sample  would  be 
no  greater  than  about  10-^  jiCi  (370  Bql 
The  dose  rate  from  such  a  sample  would 
be  less  than  0.1  ^rem/hr  (0.001  jiSv/hr) 
at  a  distance  of  1  foot  (0.3  meters). 

To  place  the  significance  of  this 
calculation  into  perspective,  an  estimate 
can  be  made  of  worker  exposure  from 
the  presumed  handling,  treatment,  and 
disposal  of  normal  emission  control 
dust  (i.e.,  dust  that  has  not  been 
contaminated  with  Cs-137  from  a 
melted  source).  This  dust  would  contain 
background  levels  of  Cs-137 
(approximately  1  pCi/g  (0.037  Bq/g)). 
Therefore,  a  worker  interacting  with  this 
material  at  an  effective  distance  of  3.28 
feet  (1  meter)  over  about  300  8-hour 
shifts  (a  little  more  than  a  working  year) 
would  receive  a  total  maximum 
exposure  about  0.5  mrem  (5  jiSv).  The 
magnitude  of  this  exposure  is  in  the 
same  range  as  the  exposure  calculated 
for  the  disposal  of  the  contaminated 
materials  from  a  single  melting  event. 
Moreover,  the  potential  exposure  from 
the  "melting  event"  was  estimated 
under  the  extremely  conservative 
assumption  that  all  materials  were 
contaminated  at  levels  of  100  pCi/g  (3.7 
Bq/g). 


The  imposition  of  a  1-curie  (37  GBq) 
criterion  on  the  total  incident-related 
activity  that  could  be  disposed  of  at  any 
one  Subtitle  C,  RCRA  facility  (see 
following  discussion  on  water-pathway 
considerations)  should  further  ensure 
that  worker  exposures  from  Cs-137 
contaminated  emission  control  dust  and 
other  incident-related  materials  will  not 
exceed  1  mrem/year  (lOnSv/year) 
integrated  over  die  lifetime  of  the 
facility. 

"Water-Pathway  Considerations 

The  proposed  approach  to  manage  Cs- 
137  contaminated  emission  control  dust 
and  other  incident-related  materials 
presumes  licensee  treatment  of  these 
materials  to  comply  with  requirements 
for  land  disposal  of  restricted  waste. 
Thus,  the  hazardous  radiological  and 
chemical  constituents  of  these  materials 
will  be  incorporated  into  a  stable,  solid 
(e.g.,  cement-type)  form,  similar  to  that 
required  for  routine  RCRA-permitted 
disposal  of  emission  control  dust.  As  a 
result,  the  possibility  of  Cs-137 
presenting  a  hazard  through  a  water 
pathway  requires  consideration  of:  (1) 
the  quantity  of  Cs-137  available;  (2)  the 
degree  to  which  the  Cs-137  could  be 
leached  from  its  waste  matrix;  and  (3) 
the  extent  that  any  leached  Cs-137  could 
migrate  into  a  water  supply. 

The  dispcsal  of  Cs-137  in  treated 
emission  control  dust  and  other 
incident-related  materials  would  be 
constrained  by  this  policy  to  a  total 
activity  of  1  curie  (37  GBq).  In  the 
previous  reference-basis  analysis,  an 
effective  concentration,  in  the  treated 
waste,  of  77  pCi/g  (2.84  Bq/g)  was 
evaluated — the  originally  assumed 
contaminated  material  concentration 
reduced  by  30  percent  as  a  result  of  the 
added  mass  associated  with  treatment. 
Both  the  quantity  and  position-defined 
concentration  values  place  boimds  on 
any  potential  water  pathway  hazard.  In 
the  actual  wastes  that  are  subject  to 
potential  disposal  under  the  provisions 
of  this  position,  the  concentration  of  Cs- 
137  averaged  over  all  the  treated  waste 
would  typically  be  significantly  less 
than  the  defined  concentration  criteria. 

Furthermore,  because  the  Cs-137  is 
contained  in  a  solid  matrix  and  buried 
within  a  facility  in  which  the  amount  of 
water  infiltration  is  minimized,  any  Cs- 
137  removal  from  its  final  disposal 
location  would  be  limited  while  these 
conditions  remain  in  effect.  The 
chemistry'  of  any  water  interacting  with 
the  solidified,  Cs-137-contaminated 
waste  would  also  be  expected  to  limit 
the  leaching  process  (e.g.,  avoidance  of 
acidic  environments),  because  of  the 
controlled  nature  of  the  Subtitle  C, 
RCRA  permitted  disposal  site  and  the 


types  and  nature  (e.g.,  no  liquids)  of  the 
wastes  accepted  for  disposal.  Any  water 
that  leached  Cs-137  from  the  waste 
would  normally  be  collected  in  a 
leachate  collection  system  at  volumetric 
concentrations  expected  to  be  far  less 
than  that  existing  in  the  treated  waste. 
The  chemistry  of  the  fill  materials  used 
at  the  disposal  site  could  also  provide 
a  sorbing  medium  if  any  Cs-137  leached 
from  the  solidified  waste.  Finally,  the 
location  of  Subtitle  C,  RCRA-permitted 
disposal  sites  is  such  that  the  source  of 
any  water  supply  would  typically  be 
some  distance  from  the  disposal  site. 

These  chemistry  and  distance  factors 
are  also  likely  to  be  major  factors  in 
delaying  the  arrival  of  Cs-137  at  a 
receptor  well  because  of  retardation 
effects.  This  retardation,  in  terms  of  its 
effect  on  the  time  required,  under  a 
worst-case  scenario,  for  the  Cs-137  to 
reach  a  water  supply,  is  such  that 
significant  radioactive  decay  of  the  Cs- 
137  inventory  is  likely  (the  radioactive 
half-life  of  Cs-137  is  30  years)  before 
this  pathway  could  potentially  pose  a 
hazard. 

Although  qualitative  in  nature,  and 
based  on  considerations  that  can  vary 
among  Subtitle  C,  RCRA-permitted 
disposal  sites,  the  discussion  has 
focused  on  the  factors  that  are  likely  to 
prevent  any  significant  water-pathway 
hazard.  The  following,  more 
quantitative  assessment,  is  provided  to 
conservatively  bound  any  water- 
pathway  hazard  that  could  potentially 
occur  under  extremely  unlikely 
conditions,  and  provides  the  technical 
basis  for  NRC's  position. 

The  leachability  of  Cs-137  bom  any 
solid  waste  form  that  allows  compliance 
with  the  land  disposal  restrictions  for 
the  waste's  non-radiological  hazardous 
constituents  is  likely  to  be  extremely 
limited  after  initial  waste  placement. 
After  the  end  of  operations  and  a  post- 
closure  care  period  of  30  years,  a  worst- 
case  scenario  presumes  that  processes 
take  place  to  degrade  the  site  so  that 
infiltrating  water  from  the  surface 
passes  unimpeded  through  the 
contaminated  waste.  In  predicting  the 
dissolution  of  Cs-137  under  these 
conditions,  a  critical  process  is  the 
partitioning  of  the  Cs-137  that  takes 
place  between  the  waste,  soil,  and 
infiltrating  water.  Conservatively 
assuming  that  the  partitioning  from  the 
solid  waste  form  is  similar  to  that  from 
the  interstidal  backfill  soil  to  water,  an 
estimate  can  be  made  of  the  amount  of 
Cs-137  that  can  leach  into  the 
infiltrating  water. 

The  most  important  parameter  in 
estimating  this  transfer,  as  well  as  the 
subsequent  movement  of  the  Cs-137  in 
groundwater,  is  the  distribution 
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coefficient,  K^.  This  parameter  expresses 
the  ratio  at  equilibrium  of  Cs-137 
sorbed  onto  a  given  weight  of  soil 
particles  to  the  amount  remaining  in  a 
given  volume  of  water.  The  higher  the 
value  of  the  distribution  coefficient,  the 
greater  the  concentration  of  C9-137 
remaining  in  the  soli.  The  K^i  value  can 
be  affected  by  factors  such  as  soil 
texture.  pH.  competing  cation  effects, 
soil  porewater  concentration,  and  soil 
organic  matter  content. ^^  For  the  non- 
acidic,  sand/clay/soil  environments 
presumed  to  represent  the  RCRA- 
permitted  disposal  facilities,  a  K<i  value 
of  270  milliliter  (ml)/g  was  selected 
from  the  Footnote  23  reference  as  being 
appropriate  for  the  subsequent 
bounding,  conservative  analysis. 

To  model  the  potential  groundwater 
impacts,  the  RESRAD  ^*  code  was  used. 
For  the  representative  case,  the 
bounding  40.000  cubic  feet  (fl^)  or  1132 
cubic  meters  (m^)  of  treated  material 
were  presumed  to  be  disposed  of  in  a 
volume  measuring  100-ft  (30.4-m) 
length  X  20-ft  (6.0»-m)  width  x  20-fl 
(6.09-m)  depth.  All  this  material  was 
assumed  to  contain  a  Cs-137 
concentration  of  77  pCi/g  (2.84  Bq/g). 
Notwithstanding  the  actual  layouts  of 
Subtitle  C.  RCRA-permitted  facilities,  a 
well  was  presumed  to  be  located  and 
centered  at  the  downgradient  edge  of 
this  specific  volume  of  waste.  To 
maximize  the  hazard  as  calculated  by 
the  RESRAD  model,  the  hydraulic 
gradient  was  considered  to  be  parallel  to 
the  length  of  the  disposed  volume. 
Infiltration  representative  of  a  humid 
site  was  presumed  and  a  minimal 
unsaturated  zone  thickness  of  3.28  ft  (1 
m)  was  assumed  to  separate  the 
contaminated  zone  from  the  saturated 
zone.  The  value  assigned  to  Kd  in  the 
unsaturated  zone  was  270  ml/g. 
Assessments  beyond  this  representative 
case  evaluation  are  subsequently 
discussed. 

The  results  from  this  bounding 
analysis  indicate  that  drinking  water* 
dose  rate  would  be  insignificant  (e.g.,  far 
less  than  a  microrem  (10  "^  ^^y)  per 
year).  This  result  is  not  surprising 
because  the  retardation  provided,  even 
in  the  3.28-ft  (1-m)  deep  unsaturated 
zone  and  the  saturated  zone,  are 
sufficient  to  preclude  drinking  water 
doses  for  almost  700  years.  During  this 
period,  the  activity  of  Cs-137  would 
decay  (i.e..  be  reduced  by  radioactive 
decay)  by  a  factor  of  about  10  million. 


""Default  Soil  Solid/Liquid  Partition 
Coefficients.  Kti.  for  Four  Major  Soil  Types:  A 
Compendium."  M.  Sheppard  and  0.  Thibault. 
Health  Physics.  Vol.  59,  No.  4.  October.  1990,  pp. 
471-482. 

"  RESRAD,  Version  5.0,  Argonne  National 
Laboratory,  September  1993. 


Note  that,  although  it  is  considered  an 
unrealistic  scenario,  the  drinking  of  the 
leachate  directly  from  the  disposal 
trench  after  a  period  of  30  years  would 
only  result  in  a  calculated  exposure  of 
about  7  mrem/year  (70  fiSv/yearj.^s 

To  consider  the  effects  of  a  range  of 
parameters,  including  other  K^  values, 
on  the  results  of  this  bounding  analysis, 
the  following  analyses  are  presented. 
Based  on  the  typical  existing  volumes 
and  Cs-137  concentrations  of  incident- 
related  materials,  the  imposition  of  a 
constraint  on  Cs-137  concentration 
effectively  bounds  the  total  activity  that 
could  be  disposed  of  at  a  Subtitle  C, 
RCRA-permitted  facility  from  a  single 
steel  company  site  to  a  few  tens  of 
millicuries.^^  Material  at  higher 
concentrations  would  require  disjjosal 
at  either  a  mixed-waste  disposal  facility 
or  a  licensed  low-level  radioactive  waste 
disposal  site.  Thus,  for  the  potential 
disposals  at  the  Subtitle  C.  RCRA- 
permitted  site  to  approach  the  1  curie 
(37  GBq)  incident-related  material 
constraint  in  this  position,  disposals  of 
materials  frtim  several  incidents  would 
have  to  occur.  The  total  volume  of 
material,  in  this  case,  would  still 
represent  only  a  small  fraction  of  a 
RCRA-permitted  facility's  disposal 
capacity.  Repeating  the  RESRAD 
analysis  discussed  above  under  these 
assumptions,  but  respectively 
considering  lower  Kd  values  in  the 
contaminated,  unsaturated,  and 
saturated  zones,  would  still  result  in 
drinking  water  doses  of  less  than  1 
mrem  (10  i^y]  per  year  unless  the  K<i 
values  in  all  zones  approach  single  digit 
values.  Even  in  these  cases  (e.g..  Kd 
equal  to  2.7).  separation  of  the 
hypothesized  well  location  from  the 
disposed  material  by  about  100  meters 
(.328  ft)  wniilH  rediire  dose  mtp<;  b«!nw 
1  mrem  (10  nSv)  per  year  because  of  the 
decay  of  Cs-137  brought  about  by  the 
increased  retardation  times. 

The  concentration  constraints  in  this 
position,  coupled  with  the  limited 
number  of  inadvertent  melting 
situations  to  which  this  position  could 
be  applicable,  and  the  case-by-case  NRC 
or  Agreement  State  approval  of  the 
proposed  material  transfers  are  believed 
to  provide  a  sufficient  basis  to  ensure 
protection  of  public  health  and  safety, 
and  the  environment  from  water- 
pathway  considerations.  Nevertheless, 


^This  dose  estimate  is  based  on  comparing 
leachate  concentrations  with  the  water  effluent 
concentration  in  10  CFR  Pari  20.  Appendix  B. 

''For  example,  the  total  activity  contained  in 
2000  tons  of  material,  contaminated  at  a  level  of  77 
pCi/g.  would  be  about  0.14  curies  (5.2  GBq).  It 
would  be  unlikely  that  all  the  material  from  a 
particular  incident  would  be  at  the  maximum 
coiU»ntralion  deHned  in  the  technical  position. 


to  provide  further  protection,  should  a 
single  Subtitle  C,  RCRA-permitted 
disposal  facility  accept  incident-related 
material  from  more  than  one  incident, 
the  position  includes  a  total  Cs-137 
incident-related  activity  constraint  of  1 
curie  (37  GBq).  The  magnitude  of  this 
constraint  is  based  on  the  typical 
bounding  activity  associated  with  an 
inadvertent  melting  of  Cs-137  sources 
that  have  occurred  to  date  at  EAFs  or 
foundries.  In  large  measure,  it  has  been 
included  to  provide  assurance  that  the 
position  is  only  directed  at  the  ultimate 
disposition -of  radioactive  material  that 
exists  in  the  environment  as  a  result  of 
specific  inadvertent  melting  incidents. 
However,  it  also  provides  a  constraint 
on  the  extent  of  volumetric 
contamination  as  a  function  of 
concentration.  The  practical  effect,  as 
previously  alluded  to,  is  to  limit  the 
disposal  volumes  of  incident-related 
contaminated  materials  to  a  small 
fraction  of  tot&l  disposal  site  capacity 
for  hazardous  waste.  As  a  result  of  this 
volumetric  limit,  the  constraint  would 
further  ensure  that  any  exposures 
occurring  offsite  over  the  operating  life 
of  the  Subtitle  C,  RCRA-permitted 
facility  would  be  equal  to  or  less  than 
1  mrem/year  (10  nSv/year),  if  integrated 
over  the  facility's  operating  life. 

Again,  the  activity  constraint  and  the 
water  pathway  considerations  can  be 
placed  in  perspective  by  evaluating  the 
potential  normal  disposal  of  EAF 
emission  control  dust  at  a  Subtitle  C, 
RCRA-permitted  facility.  If  this  dust 
includes  a  background  Cs-137 
concentration  of  1  pCi/g  (0.037  Bq/g), 
and  the  facility  can  treat  200  tons  of 
dust  per  day.  the  total  quantity  of  Cs- 
137  disposed  of  annually  would  be 
about  50  mCi  (1.85  GBq).  Thus,  over  a 

years,  the  total  quantity  of  Cs-137 
disposed  of  could  equal  the  1-cxirie  (37 
GBq)  incident-related  material  activity 
constraint. 

Intruder  Considerations 

In  the  development  of  its  licensing 
requirements  for  land  disposal  of 
radioactive  waste  in  10  CFR  Part  61, 
NRC  considered  protection  for 
individuals  who  might  inadvertently 
intrude  into  the  disposal  site,  occupy 
the  site,  and  contact  the  waste.  In  the 
context  of  this  position,  this  possibility 
has  been  considered  although  the 
greater  risk  to  the  intruder  would  likely 
result  from  the  non-radiological 
hazardous  constituents  at  the  site. 

In  the  intruder  scenarios  applied  in 
the  development  of  NRC's  low-level 
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waste  standards,^^  an  inadvertent 
intruder  was  assumed  to  dig  a  3-meter 
(9.9  ft)  deep  foundation  hole  for 
construction  of  a  house.  The  top  2 
meters  (6.6  ft)  of  the  foundation  were 
assumed  to  be  trench  cover  material  and 
the  bottom  1  meter  (3,28  ft)  was 
assumed  to  be  waste.  Based  on  the 
details  of  the  scenarios,  which  included 
these  and  other  considerations,  the 
intruder  interacted  with  material  whose 
concentration  had  been  reduced  from 
the  waste  concentration  by  a  factor  of 
10.  Presuming  similar  scenarios  and 
assuming  intrusion  occurs  immediately 
after  a  post-closure  care  period  of  30 
years,  the  intruder  would  be  exposed  to 
a  Cs-137  concentration  of  about  4  pCi/ 
g  (0.15  Bq/g);  that  is.  77  pCi/g  (2.84  Bq/ 
g)  reduced  by  the  factor  of  10  and  an 
additional  factor  of  2  to  account  for 
radioactive  decay).  Even  for  this  worst- 
case  situation  in  which  all  the  incident- 


"See  NUREG-0782.  vol.  4,  Draft  Environmental 
Impact  Statement  on  10  CFR  Part  61.  "Licensing 
Requirements  for  Land  Disposal  of  Radioactive 
Waste,"  September  1981. 


related  waste  was  presumed  to  have 
initial  Cs-137  concentrations  of  77  pCL/ 
g  (2.84  Bq/g),  the  projected  intruder 
exposure  would  range  from  0.8  to  3.8 
mrem  (8  to  38  nSv/year).28  As  noted 
above,  the  average  concentrations  over 
large  volumes  of  incident-related 
material  would  be  expected  to  be  far 
less  than  77  pCi/g  (2.84  Bq/g). 

Conclusions 

These  bounding  analyses  indicate  that 
some  significant  volume  of  Cs-137- 
contaminated  emission  control  dust  and 
other  incident-related  materials  from  an 
inadvertent  melting  of  a  sealed  source 
can  be  disposed  of  at  a  Subtitle  C, 
RCRA-permitted  facility  with  negligible 
impacts  to  public  and  worker  health  and 
safety  and  the  environment.  This 


"These  estimates  are  based  on  the  concentration 
to  dose  conversion  values  in  NUREG-1500. 
"Working  Draft  Regulatory  Guide  on  Release 
Criteria  for  Decommissioning:  NRC  Staff's  Draft  for 
Comment."  August  1994.  Appropriate  adjustments 
of  the  tabulated  information  were  made  to  reflect 
the  occupancy  and  shielding  assumptions  made  in 
NUREG-0782  (see  Footnote  24). 


method  for  disposal,  if  implemented 
according  to  the  limitations  stipulated 
in  this  position,  is  very  unlikely  to 
cause  worst-case  exposures  that  exceed 
1  mrem  (10  jiSv)  to  any  worker  at  the 
disposal  facility  or  to  any  member  of  the 
public  in  the  vicinity  of  the  facility.  The 
design,  operations,  and  post-closure 
activities  that  take  place  at  Subtitle  C, 
RCRA-permitted  fiacilities  will  ensure 
that  radiological  impacts  frtjm  Cs-137 
will  also  be  negligible  in  future 
timeframes.  Proper  disposal  of  these 
materials  would  protect  public  health 
and  safety,  and  the  environment  to  a 
greater  degree  than  the  alternative  of 
indefinitely  storing  these  materials  at  a 
steel  company  facility.  The  calculated 
public  health  and  safety  and 
environmental  impacts  of  disposition  of 
specified  incident-related  materials  at  a 
Subtitle  C,  RCRA-permitted  facility  can 
also  be  used  to  determine  an  optimum 
course  for  disposal,  if  disposition 
alternatives  exist. 
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Figure  1 .    Shape  Factor  Plot  for  20  Cubic  Yard  Container 
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Figure  2     Shape  Factor  P  o:  for  30  Cubic  Yard  Container 
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Figure  3.   Shape  Factor  Plot  for  Trailer-Type  Container 
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Figure  5.   Shape  Factor  Plot  for  Standard  55  Gal.  Drum 
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Dated  at  Rockville,  Maryland,  this  11th  day 
of  January,  1996. 

For  the  Nuclear  Regulatory  Commission. 
Nfichael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Bmnch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

[FR  Doc.  96-703  Filed  1-19-96;  8:45  am] 
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Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
(Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
21,  1995,  through  January  4.  1996.  The 
last  biweekly  notice  was  published  on 
January  3,  1996  (61  FT?  174). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 


resuh,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
EMrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  February  21.  1996,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street.  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


Federal  Regi.ster  /  Vol.  61,  No.  14  /  Monday,  January  22,  1996  /  Notices 


1627 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  pubHcation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 


Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et 
al..  Docket  Nos.  STN  50-528,  STN  50- 
529,  and  STN  50-530,  Palo  Verde 
Nuclear  Generating  Station,  Units  Nos. 
1,  2,  and  3,  Maricopa  County,  Arizona. 

Date  of  amendments  request: 
December  19,  1995 

Description  of  amendments  request: 
The  proposed  amendments  would  allow 
the  implementation  of  the  recently 
approved  Option  B  to  10  CFR  Part  50, 
Appendix  J.  This  new  rule  allows  for  a 
performance-based  option  for 
determining  the  test  frequency  for 
containment  leakage  rate  testing.  The 
proposed  amendment  would  modify 
Technical  Specifications  (TS)  1.7,  3/ 
4.6.1.1.  3/4.6.1.2,  3/4.6.1.3,  and  3/4.6.3 
and  the  Bases  of  TS  3/.6.1.2.  It  would 
also  create  a  new  TS  6.16. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  protjability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Technical  Specification  (TS) 
changes  will  result  in  generally  increased 
intervals  between  containment  leakage  rate 
tests  determined  through  a  performance 
based  approach.  The  interval  between  such 
tests  are  not  related  in  any  way  to  conditions 
which  cause  accidents.  Plant  structures, 
systems,  and  components  will  not  be 
operated  in  a  different  manner  as  a  result  of 
the  proposed  TS  change,  therefore,  the 
proposed  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

Containment  leakage  may  result  from 
accidents  which  are  evaluated  in  the 
Updated  Final  Safety  Analysis  Report.  The 
proposed  TS  changes  may  result  in  a  small, 
but  acceptable,  increase  in  post-accident 
containment  lealoge.  This  increase  is 
calculated  as  a  statistical  exf)ectation  using 
the  probability  that  leakage  through  a 
penetration  will  exceed  the  administrative 
limit  and  through  the  increased  time  needed 
to  detect  such  excess  leakage.  NUREG-1493. 
wiiich  is  the  technical  basis  for  10  CFR  Part 
50,  Appendix  J,  Option  B,  contains  a  detailed 
evaluation  of  the  exp)ected  leakage  and  its 
consequences. 

The  increased  risk  due  to  the  lengthening 
of  the  intervals,  between  Tyjie  A,  B,  and  C 
leakage  rate  tests  is  also  evaluated  in 
NURE(;-1493  Using  a  statistical  approach, 
NUREG-1493  determined  that  the  increase  in 
exf)ected  dose  to  the  public,  resulting  from 
extending  the  testing  interval,  is  extremely 
small.  NUREG-1493  concluded  that  the 


small  increase  is  justifiable  due  to  the 
tjenefits  which  accrue  from  interval 
extension.  The  primary  benefit  is  the 
reduction  in  occupational  exposure.  The 
reduction,  on  a  per  person  basis,  is  orders  of 
magnitude  greater  than  the  marginal, 
potential  increase  in  dose  to  the  public.  The 
reduction  in  occupational  exposure  is  a  real 
reduction,  while  the  small  increase  in  dose 
to  the  public  is  statistically  derived  using 
conservative  assumptions.  Therefore,  the 
^proposed  change  does  not  significantly 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  change  only  incorporates  the 
performance  based  approach  authorized  in 
the  new  Option  B  to  Appendix  J  of  10  CFR 
Part  50.  The  interval  extensions  allowed, 
through  this  approach,  do  not  have  the 
potential  for  creating  the  possibility  of  new 
or  different  kinds  of  accidents  from  those 
previously  evaluated.  Plant  structures, 
systems,  and  components  will  not  be 
operated  in  a  different  manner  as  a  result  of 
the  TS  change  and,  therefore,  will  not 
introduce  any  new  or  different  failure  modes 
or  initiators. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  Technical  Specification  does 
not  alter  the  allowable  containment  leakage 
rate.  The  proposed  change  replaces  the 
current,  prescriptive  testing  requirements 
with  a  new  performance  based  approach  for 
establishing  the  testing  intervals  therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NBC  Project  Director:  William  H. 
Bateman. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-317,  Calvert  Cliffe 
Nuclear  Power  Plant,  Unit  No.  1, 
Calvert  County,  Maryland. 

Date  of  amendment  request: 
December  21,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Calvert  Cliffs  Nuclear  Power  Plant, 
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Unit  No.  1.  Technical  Specifications 
(TSs).  The  requested  change  would 
allow  the  use  of  cladding  materials 
other  than  Zircaloy  or  ZIRLO.  A 
Temporary  Exemption  was  issued  on 
November  28.  1995  (60  FR  62483) 
approving  the  loading  of  four  (4)  lead 
fuel  assemblies  (LP As)  into  the  Unit  No. 
1  reactor  vessel  during  cycles  13,  14, 
and  15.  The  technical  basis  for  the 
Exemption,  which  is  the  same  basis  for 
the  requested  TS  amendment,  was 
provided  in  the  Baltimore  Gas  and 
Electric  Company  (BGE)  submittal  dated 
July  13.  1995.  The  submittal  addressed 
the  safety  significance  of  operating  with 
4  LFAs  in  Calvert  Cliffs  Nuclear  Power 
Plant.  Unit  No.  1,  reactor  vessel  during 
cycles  13,  14,  and  15. 

Specifically,  BGE  proposes  to  add  a 
statement  to  TS  5.2.1.  "Fuel 
Assemblies,"  indicating,  for  Cycles  13, 
14,  and  15  only,  advanced  cladding 
material  may  be  used  in  4  lead  test 
assemblies  as  described  in  a  approved 
Temporary  Exemption  dated  November 
28,  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  is  to  add  an 
approved  temporary  exemption  to  the  Unit  1 
Technical  Specifications  allowing  the 
installation  of  four  lead  fuel  assemblies. 
These  four  assemblies  use  an  advanced 
cladding  material  which  is  not  specifically 
permitted  by  existing  regulations  or  Calvert 
Cliffij'  Technical  Sp>ecifications.  A  tempwrary 
exemption  to  allow  the  installation  of  Uiese 
assemblies  was  approved  on  November  28. 
1995.  The  addition  of  this  approved 
temporary  exemption  to  Technical 
Specification  5.2.1  is  simply  intended  to 
allow  their  installation  under  the  provisions 
of  the  temporary  exemption.  The  license 
amendment  is  effective  only  as  long  as  the 
exemption  is  effective.  The  addition  of  the 
approved  temporary  exemption  to  Unit  1 
Technical  Specification  5.2.1  does  not 
change  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  Technical  Specification 
change  adds  an  approved  temporary 
exemption  to  Technical  Specification  5.2.1 
for  Unit  1.  This  change  does  not  add  any  new 
equipment,  modify  any  interfaces  with 
existing  equipment,  change  the  equipment's 
function,  or  change  the  method  of  operating 


iiie  equipment.  The  proposed  change  does 
not  affect  normal  plant  operations  or 
configuration.  Since  the  proposed  change 
does  not  change  the  design,  configuration,  or 
operation,  it  could  not  become  an  accident 
initiator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
tyf)e  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  change  is  to  add  an 
approved  temporary  exemption  to  the  Unit  1 
Technical  Specifications  allowing  the 
installation  of  four  lead  fuel  assemblies. 
These  four  assemblies  use  an  advanced 
cladding  material  which  is  not  specifically 
permitted  by  existing  regulations  or  Calvert 
Cliffs'  Technical  Specifications.  A  temporary 
exemption  to  allow  the  installation  of  these 
assemblies  was  approved  on  November  28, 
1995.  The  addition  of  this  approved 
temporary  exemption  to  Technical 
Specification  5.2.1  is  simply  intended  to 
allow  their  installation  under  the  provisions 
of  the  temporary  exemption.  The  license 
amendment  is  effective  only  as  long  as  the 
exemption  is  effective.  This  amendment  does 
not  change  the  margin  of  safety  by  adding  a 
reference  to  an  approved,  temporary 
exemption  to  the  'Technical  Specifications. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Attorney  for  licensee:  Jay  E.  Silbert. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Duke  Power  Company,  Docket  Nos.  50- 
269,  50-270  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2  and  3, 
Oconee  Coiuity,  South  Carolina. 

Date  of  amendment  request: 
December  7,  1995. 

Description  of  amendment  request: 
The  proposed  amendments  will  remove 
the  Technical  Specification  (TS) 
requirements  for  the  main  feedwater 
pump  discharge  pressure  switch  input 
to  the  Anticipatory  Reactor  Trip  System 
(ARTS)  and  the  Emergency  Feedwater 
System  (EFDW). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 


consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

No.  The  accidents  addressed  within  the 
Oconee  Final  Safety  Analysis  Report  (FSAR) 
have  been  reviewed  with  respect  to  this 
proposed  Technical  Specification 
amendment  request.  The  probability  or 
consequences  of  any  accident  previously 
evaluated  is  not  significantly  increased  by 
the  proposed  amendment.  Emergency 
Feedwater  is  required  for  the  mitigation  of 
some  accidents  and  the  availability  of  this 
system  will  be  unaffected  by  this  proposed 
revision.  Both  manual  and  automatic 
actuation  of  the  EFDW  system  on  a  loss  of 
main  feedwater  will  remain. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated: 

No.  This  amendment  eliminates  a  pwrtion 
of  the  automatic  actuation  circuitry  for  EFDW 
and  ARTS.  This  circuitry  removal  does  not 
create  the  possibility  of  a  now  or  different 
kind  of  accident  as  the  design  of  the  circuitry 
is  to  sense  a  loss  of  main  feedwater  and 
supply  a  signal  for  the  initiation  of  ARTS  and 
EFDW.  A  loss  of  main  feedwater  signal  will 
continue  to  be  supplied  to  ARTS  and  EFDW; 
however,  this  loss  will  be  sensed  by  low 
hydraulic  oil  pressure  on  the  Main  Feedwater 
Pumps  (ARTS  and  EFDW)  and  low  steam 
generator  level  (EFDW  only)  rather  than  by 
a  low  Main  Feedwater  Pump  discharge 
pressure.  Since  a  loss  of  Main  Feedwater  will 
continue  to  be  recognized,  the  system  will 
continue  to  function  as  before.  Hence,  no 
new  or  differ«nt  accidents  will  be  created. 

(3)  Involve  a  significant  rec^uction  in  a 
margin  of  safety. 

No.  The  margin  of  safety  will  not  be 
significantly  reduced  as  an  actuation  signal 
to  ARTS  and  EFDW  will  continue  to  be 
generated  by  a  loss  of  Main  Feedwater. 
Consequently.  ARTS  and  EFDW  will 
continue  to  pjerform  the  safety  function 
required  for  accident  mitigation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691 

Attorney  for  licensee:  ].  Michael 
McGarry,  m,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20036. 

NRC  Project  Director:  Herbert  N. 
Berkow. 
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Floridci  Power  and  1  lyhl  ('.(impanv.  et 
al..  Uotltet  Nos.  :50-.J35  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida. 

Date  of  amendment  request: 
November  22, 1995. 

Description  of  amendment  request: 
The  proposed  amendments  will  upgrade 
existing  TS  (Technical  Specification]  3/ 
4.4.6.1  for  the  Reactor  Coolant  System 
Leakage  Detection  Instrumentation  by 
adapting  the  Standard  Technical 
Specifications  for  Combustion 
Engineering  Plants  (NUREG-1432), 
Specification  3.4.15.  to  both  St.  Lucie 
units.  The  proposal  is  consistent  with 
the  NRC  Final  Policy  Statement  on 
Technical  Specifications  Improvements 
(58  FR  39132). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  propMJsed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Reactor  Coolant  System  (RCS)  Leakage 
Detection  Instrumentation  Systems  are  not 
accident  initiators,  and  their  operational 
status  is  not  a  consideration  in  determining 
the  prol)ability  of  occurrence  of  accidents 
previously  evaluated.  The  proposed  revision 
to  the  related  Limiting  Condition  for 
Op>eration  (IXXD)  3/4.4.6.1  does  not  involve  a 
change  to  the  configuration  or  method  of 
operation  of  any  equipment  that  is  used  to 
mitigate  the  consequences  of  an  accident,  nor 
do  the  changes  alter  any  assumptions  made 
involving  initial  plant  conditions  in  the 
safety  jmalyses.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Op)eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  ntjt 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  revision  to  LCO  3/4.4.6.1  is 
administrative  in  nature  and  will  not  result 
in  a  change  to  the  physical  plant  or  the 
mode^  of  plant  operation  defined  in  the 
Facility  License.  The  revision  does  not 
involve  the  addition  or  modification  of 
equipment  nor  does  it  alter  the  design  of 
plant  systems.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Op)eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  RCS  Leakage  Detection  Systems  are 
designed  to  provide  diverse  methods  to  assist 


in  the  detection  and  location  of  unidentified 
leakage  that  may  be  associated  with  potential 
pressure  boundary  degradation.  These 
systems  provide  no  equipment  control  or 
accident  mitigation  functions,  and  are  not 
associated  with  the  safety  margin  established 
for  protection  from  analyzed  Loss  of  Coolant 
Accidents.  The  proposed  revision  to  LCO  3/ 
4.4.6.1  does  not  alter  the  basis  for  any 
technical  specification  that  is  related  to  the 
establishment  of,  or  the  maintenance  of,  a 
nuclear  safety  margin;  and  simply  adapts  the 
corresponding  and  previously  reviewed 
specification  from  the  Standard  Technical 
Sp>ecifications  for  Combustion  Engineering 
Plants,  NUREG-1432.  to  the  St.  Lucie  units. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  atove  discussions  and  the 
supporting  Evaluation  of  Technical 
Spjecification  changes,  FPL  has  determined 
that  the  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003. 

Attnrnev  for  licensee:  Harold  F.  Reis, 
Esquire.  Newman  and  Holtzinger,  1615 
L  Street.  NW.,  Washington,  DC  20036. 

NRC  Project  Director:  David  B. 
Matthews.  Director. 

GPU  Nuclear  Corporation,  et  aL, 
Docket  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey. 

Date  of  amendment  request: 
December  5,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
submittal  date  in  the  Annual  Exposure 
Data  Report  which  brings  Oyster  Creek 
into  conformance  with  10  CFR  20.2206 
and  relaxes  an  overly  restrictive 
admini.strative  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

.  .  .  The  changes  do  not: 

1,  Involve  a  significant  increase  in  the 
probability  or  the  consequence  of  an  accident 
previously  evaluated. 

This  change  is  administrative  in  nature  and 
has  no  effect  on  the  operation  of  the  plant. 
This  change  will  not  increase  the  probability 


or  consequence  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Op)eration  of  the  facility  in  accordance 
with  this  proposed  change  will  not  create  the 
possibility  for  an  accident  or  malfunction  of 
a  different  typw  from  any  accident  previously 
evaluated.  "The  propjosed  amendment  does 
not  modify  any  system  (component) 
operation  or  maintenance  activity.  The 
facility  will  continue  to  be  opjerated  within 
the  limits  of  existing  accident  analysis  and 
margins  of  safety. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  brings  the  submittal  date  for 
the  Annual  Exposure  Data  Report  into 
conformance  with  10  CFR  20.2206  and 
relaxes  an  overly  restrictive  administrative 
requirement.  Since  the  proposed  change  does 
not  alter  any  system  hardware  or  design 
basis,  the  margin  of  safety  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  &. 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Phillip  F. 
McKee. 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Enei-gy  Center,  Linn 
County,  Iowa. 

Date  of  amendment  request: 
November  15,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  for  the  End  of  Cycle 
Recirculation  Pump  Trip  logic  to  match 
more  closely  the  assumptions  applicable 
to  the  turbine  trip  events  for  which  it 
was  installed.  The  surveillance 
requirements  are  also  proposed  to  be 
revised,  based  on  those  same 
assumptions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Sp)ecification 
(TS)  amendment  will  not  significantly 
increase  the  probability  or  consequences  of 
any  previously  evaluated  accidents.  The  (End 
of  Cycle]  (EOC)  IrecirculaUon  pump  trip] 
RPT  system  was  installed  to  preclude 
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violation  of  reactor  fuel  limits,  and  tbe 
system  will  be  preserved  for  that  purpose.  In 
the  event  that  system  is  not  available,  an 
operating  penalty  will  be  imposed  on  the 
(Minimum  Critical  Power  Ratio)  MCPR  limit 
to  assure  sufficient  margin  to  the  limit  to 
preclude  fuel  damage  during  the  postulated 
turbine  trip  events. 

The  change  to  the  "Minimum  Operable 
Channels  iper  Trip  System"  will  assure  that 
inputs  monitoring  both  the  turbine  control 
valve  fast  closure  and  the  turbine  stop  valve 
closure  will  be  available  to  initiate 
(EOC)RPT. 

The  change  to  the  "Applicable  Operating 
Mode"  is  an  editorial  change  which  reflects 
the  existing  hardware  bypass. 

The  change  to  Action  81  in  TS  Table  3.2- 
G  will  assure  that  when  the  (EOC)RPT  system 
does  not  meet  the  minimum  TS  availability 
requirements,  the  (safety  limit  minimum 
critical  power  ratio)  SLMCPR  will  not  be 
challenged.  By  imposing  an  (operating  limit 
minimum  core  power  ratio)  OLMCPR  penalty 
for  continued  of)eration,  the  fuel  thermal 
limits  will  not  be  challenged,  since  the 
(EOC)RPT  system  was  installed  to 
accomplish  the  same  goal.  No  increase  in  the 
consequences  of  the  turbine  trip  events  will 
result  from  thi?  change.  The  OLMCPR 
penalty  is  dependent  on  cycle-specific 
parameters  and  will  therefore  be  included  in 
the  cycle-specific  (Core  Operating  Limits 
Report)  COLR. 

The  change  to  the  sui  veillance  interval 
results  in  (EOC)RPT  logic  channel  functional 
tests  being  performed  once  per  quarter 
instead  of  once  per  month.  The  change  also 
revises  the  allowed  out-of-service  time  (AOT) 
for  testing  from  two  hours  to  six  hours.  These 
changes  are  consistent  with  the  Improved 
Standard  Technical  Specifications,  NUREG- 
1433.  Revision  .1.  The  (EOC)RPT  is  initiated 
by  instruments  common  to  the  Reactor 
Protection  System  (RPS)  (i.e..  turbine  stop 
valve  closure  and  turbine  control  valve  fast 
closure).  The  surveillance  interval  and  AOT 
changes  for  these  instruments  were  evaluated 
in  "Technical  Specification  Improvement 
Analysis  for  BWR  Reactor  Protection 
System,"  NEDC-30851P-A,  March  198»,  for 
the  RPS  function.  Although  the  (EOC)RPT  . 
functions  were  not  explicitly  identified  in 
that  document,  these  changes  can  be 
considered  bounded  by  that  analysis.  The 
basis  for  this  conclusion  is  similar  to  the 
basis  established  for  the  control  rod  block 
instrumentation  common  to  the  RPS,  as 
documented  in  "Technical  Specification 
Improvement  analysis  for  BWR  Control  Rod 
Block  Instrumentation,"  NEDC-30851P-A. 
Supplement  1,  October  1988.  Failure  of  the 
(EOC)RPT  function  could  potentially  lead  to 
exceeding  the  SLMCPR,  similar  to  the 
consequences  of  an  unmitigated  rod 
withdrawal  error.  The  slight  increase  in  risk 
of  a  SLMCPR  violation  due  to  extending 
(EOC)RPT  surveillance  interval  and  AOT  is 
offset  by  the  same  benefits  associated  with 
the  similar  approved  surveillance  interval 
and  AOT  for  the  RPS.  Both  the  above 
referenced  repwrts  have  been  approved  for 
application  at  the  DAEC  via  TS  Amendment 
193,  dated  April  14,  1993. 

The  changes  to  the  "Operating  Modes  for 
which  Surveillance  Required"  are 


clarifications  and  will  result  in  a  niure 
efficient  utilization  of  resources.  By  stating 
that  the  surveillance  applies  only  when  tlw 
{EOCjRPT  system  is  OPERABLE,  the 
surveillances  will  not  be  performed 
needlessly.  During  the  early  part  of  an 
OPERATING  cycle,  the  (EOC)RPT  is  not 
required  to  mitigate  a  turbine  trip,  and 
therefore,  may  be  bypassed.  At  the  time  when 
the  (EOC)RPT  is  assumed  to  be  OPERABLE 
pursuant  to  the  analysis,  it  will  be  made 
OPERABLE  unless  accepting  the  penalty  on 
the  OLMCPR  is  preferable.  The  result  of  the 
proposed  change  will  still  be  that  the 
(EOC)RPT  is  demonstrated  OPERABLE  at  any 
time  when  it  is  required. 

The  change  to  the  acceptance  criteria  for 
response  time  testing  reflects  a  recent  review 
of  the  analytical  assumptions  and  the  testing 
methodology.  The  (EOC)RPT  is  assumed  to 
interrupt  power  to  the  recirculation  pump 
motor  within  175  milliseconds  after 
initiation  of  either  turbine  stop  valve  closure 
or  turbine  control  valve  fast  closure.  The 
response  time  test  only  measures  a  portion  of 
the  complete  trip  (the  rest  was  measured  as 
part  of  start-up  testing).  The  portion 
measured  is  dependent  on  which  trip  input 
is  being  tested.  The  turbine  control  valve 
closure  is  sensed  by  a  pressure  switch 
monitoring  the  hydraulic  fluid  controlling 
the  valve  and  therefore  has  no  delay  between 
valve  motion  and  initiation  of  the  (EOC)RPT 
logic.  The  turbine  stop  valve  closure  is 
sensed  by  position  switch.  Since  this  switch 
is  set  to  initiate  (EOC)RPT  at  10%  valve 
closed,  there  is  a  brief  delay  between  the 
beginning  of  valve  motion  and  initiation  of 
the  (EOC)RPT  logic.  The  respective  proposed 
response  time  tests  account  for  these 
differences,  as  described  in  the  footnotes  on 
TS  page  3.2-36,  and  demonstrate  that  the 
measured  portions  of  the  action  are  within 
allowed  time  periods. 

None  of  the  proposed  changes  will 
significantly  increase  the  probability  of  any 
accident  previously  evaluated  because  the 
(EOC)RPT  is  not  an  initiator  of  any  of  those 
events.  None  of  the  proposed  changes  will 
significantly  increase  the  consequences  of  an 
accident  because  the  (EOC)RPT  system  serves 
to  prevent  a  turbine  trip  event  firom 
exceeding  the  fuel  SLMCPR,  and  it  will 
continue  to  perform  in  that  capacity  at  any 
time  when  it  is  required  to  assure  margin  to 
the  SLMCPR. 

2.  The  proposed  changes  will  not  add  a 
new  or  different  kind  of  accident  because  the 
plant  will  not  be  operated  in  a  different  way. 
By  allowing  the  implementation  of  a  penalty 
on  OLMCPR  in  lieu  of  reducing  reactor 
power,  the  risk  of  a  plant  transient  is 
reduced.  Similarly,  the  surveillance  interval 
and  AOT  extensions  will  also  result  in  fewer 
plant  power  reductions  for  testing. 

The  (EOC)RPT  initiates  a  trip  of  the 
recirculation  pumps  and  any  TS  change 
affecting  that  system  cannot  result  in  an 
effect  on  any  system  other  than  those  pumps. 
Consequently,  no  new  accidents  are 
postulated  as  a  result  of  this  proposed 
change. 

3.  The  proposed  change  will  not  result  in 
a  significant  reduction  in  any  margin  of 
safety.  The  (EOC)RPT  performs  to  assure 
adequate  margin  to  the  SLMCPR.  The 


proposed  change  will  preserve  that  fonction 
and  require  that  additional  margin  to  the 
SLMCPR  be  imposed  for  those  times  when 
the  (EOC)RPT  is  not  OPERABLE.  The  other 
changes  are  proposed  because  they  assure 
correct  (EOC)RPT  function  (inputs  and 
response  times). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E..  Cedar  Rapids, 
Iowa  52401. 

Attorney  for  licensee:  Jack  Newman, 
Kathleen  H.  Shea,  Morgan,  Lewis,  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  Gail  H.  Marcus. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50-461,  Clinton  Power  Station,  Unit  No. 
1,  DeWilt  County,  Illinois. 

Date  of  amendment  request: 
December  14,  1995. 

Description  of  amend'nent  request: 
The  proposed  amendment  would 
modify  Technical  Specification  3.4.2, 
"Flow  Control  Valves  (FCVs),"  by 
deleting  the  requirement  to  verify  that 
the  average  rate  of  movement  of  each 
reactor  recirculation  system  FCV  is 
limited  to  less  than  or  equal  to  11%  per 
second  in  the  opening  and  closing 
directions  (Surveillance  Requirement 
3.4.2.2). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  Clinton  Power  Station  (CPS) 
Updated  Safety  Analysis  Report  (USAR) 
evaluates  three  specific  events  related  to 
operation  of  the  reactor  recirculation  flow 
control  valves  (FCVs).  The  impact  of  the 
proposed  change  on  each  of  these  events  is 
discussed  below. 

The  loss  of  coolant  accident  (LOCA) 
analysis  described  in  USAR  Section  6.3.3.7.2 
assumes  that  the  FCVs  fail  "as  is"  in  the 
event  of  a  LOCA.  This  feature  is  assured  by 
electronic  interlocks  in  the  FCV  control 
circuitry  and  {leriodically  verified  as  required 
by  Technical  Specification  (TS)  Surveillance 
Requirement  (SR)  3.4.2.1.  The  design  of  these 
interlocks  and  the  testing  requirements  are 
not  affected  by  this  proposed  change. 

The  Recirculation  Flow  Controller 
Failure — Decreasing  Flow  transient  analyses 
are  described  in  USAR  Section  15.3.2,  and 
the  Recirculation  Flow  Controller  Failure — 
Increasing  Flow  transient  analyses  are 
described  in  USAR  Section  15.4.5.  Since  the 


Federal  Register  /  Vol.  61.  No.   14  /  Monday,  January  22,  1996  /  Notices 


1631 


control  circuitry  lor  the  FCVs  has  been 
modified  such  that  the  capability  to  operate 
in  a  master  controller  mode  has  been 
eliminated,  each  FCV  is  now  individually 
controlled,  and  the  possibility  that  a  single 
failure  could  affect  ojjeration  of  more  than 
one  FCV  has  also  been  eliminated.  As  a 
result,  fact  closure  and  fast  opening  of  both 
FCVs  are  no  longer  postulated  for  CPS.  Thus, 
the  surveillance  (SR  3.4.2.2)  associated  with 
verifying  that  FCV  movement  is  within  the 
assumptions  of  the  analyses  for  fast  closure 
and  fast  opening  of  both  FCVs  can  be  deleted. 

With  respect  to  fast  closure  and  fast 
opening  of  individual  FCVs,  the  modification 
performed  during  the  fifth  refueling  outage 
only  affected  the  electronic  master  control  of 
the  FCVs  and  did  not  affect  the  hydraulic 
limitations  of  the  FCVs.  Conservative 
analyses,  component  testing,  and  the  Initial 
Startup  Test  program  provide  confidence  that 
individual  FCV  stroke  rates  assumed  in  the 
transient  analyses  will  not  be  exceeded  over 
the  life  of  the  plant.  These  analyses  and 
conditions  are  sufficient  to  assure  individual 
FCV  stroke  rates  are  adequately  limited 
without  the  periodic  performance  of  a 
specific  test. 

In  addition  to  the  above,  the  modification 
did  not  add  any  new  failure  modes  to  the 
design  of  the  individual  FCV  controllers.  In 
fact,  failure  modes  associated  with 
misoperation  of  thff  common  master 
controller  have  been  eliminated  from  the 
control  circuit  design.  The  modification  did 
not  alter  any  of  the  features  associated  with 
initiators  of  any  LOCA  or  features  which 
assure  that  the  FCVs  fail  "as  is"  in  the  event 
of  a  LOCA. 

Based  on  the  above,  Illinois  Power  (IP)  has 
concluded  that  this  request  does  not  increase 
the  probability  or  the  consequences  of  any 
accident  (or  transient)  previously  evaluated. 

(2)  USAR  Sections  15.3.2  and  15.4.5 
describe  the  plant  resf>onse  to  malfonctions 
of  FCV  control  failures,  and  USAR  Section 
6.3.3.7.2  descrit)es  the  assumptions  made 
with  respect  to  FCV  failures  and  their  impact 
on  the  LOC\  analysis.  The  proposed  change 
(and  the  associated  modification  prompting 
the  proposed  change)  does  not  affect  any 
other  structures,  systems,  or  components 
beyond  the  FCVs.  All  associated  failure 
modes  thus  remain  within  the  scope  of  the 
failure  modes  previoujiy  considered.  As  a 
result,  IP  has  concluded  that  the  proposed 
change  cannot  create  the  possibility  of  an 
accident  not  previously  evaluated. 

(3)  This  request  does  not  involve  any 
change  to  the  requirements  or  design 
associated  with  initiation  or  mitigation  of  a 
LOCA.  The  consequences  of  transients 
associated  with  fast  closure  and  fast  opening 
of  reactor  recirculation  system  FCVs  are 
bounded  by  the  consequences  of  other 
transient  events  and  thus  are  not  utilized  in 
establishing  plant  operating  limits.  Although 
the  control  circuitry  for  the  FCVs  was 
modified  during  the  fifth  refueling  outage, 
that  modification  did  not  affect  the  hydraulic 
failure  modes  of  the  FCVs.  Further,  the 
modification  did  not  add  any  new  failure 
modes  to  the  design  of  the  individual  FCV 
controllers.  In  fact,  failure  modes  associated 
with  misoperation  of  the  common  master 
controller  have  been  eliminated  from  the 


contrwl  circuit  design.  As  a  result,  assumed 
FCV  operation  during  analyzed  accidents  and 
transients  has  not  been  altered.  Conservative 
analysis,  component  testing,  and  the  Initial 
Startup  Testing  program  have  confirmed  that 
the  FCV  velocity  assumed  in  the  transient 
analyses  will  not  be  exceeded  over  the  life  of 
the  plant.  Thus,  verification  of  rate  of  FCV 
movement  in  the  opening  and  closing 
directions  need  not  be  performed  by  periodic 
testing  and  SR  3.4.2.2  can  be  deleted  without 
resulting  in  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago.  Illinois  60606. 

NRC  Project  Director:  Gail  H.  Marcus. 

Illinois  Power  (lompany  and  Soyland 
Power  CoopiTativp.  Inc.,  Docket  No. 
50-461 ,  Clinton  Power  Station,  Unit  No. 
1,  DcWilt  County,  Illinois. 

Date  of  amendment  request: 
December  14, 1995. 

Description  of  amendment  request: 
The  proposed  amendment  would 
consist  of  several  changes  to  the 
instrumentation  sections  of  the  Clinton 
Power  Station  Technical  Specifications. 
The  proposed  changes  are  required  due 
to  (engineering  reanalyses  or  plant 
modifications.  The  affected 
instrumentation  includes:  (1)  steam  line 
flow  high  channels  for  the  Reactor  Core 
Isolation  Cooling  (RCIC)  System,  (2) 
ambient  temperature  channels  in  the 
Residual  Heat  Removal  (RHR)  System 
heat  exchanger  rooms,  (3)  reactor  vessel 
pressure  channels  that  provide  a 
permissive  for  operation  of  the 
shutdown  cooling  mode  of  the  RHR 
system,  and  (4)  RCIC  storage  tank  water 
level  instrument  channels. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  None  of  the  proposed  changes  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  changes  to  Table  3,3.6.1-1  Functions 
3.a  and  3.i  are  administrative  in  nature  and 
bring  the  technical  specifications  (TS)  into 
conformance  with  the  Clinton  Power  Station 
(CPS)  as-built  design.  The  reactor  core 


isolation  cooling  (RCIC)  system  steam  mif 
How  trip  Function  names  have  been  changed 
to  reflect  the  elimination  of  the  residual  heat 
removal  (RHR)  steam  condensing  mode. 
However,  these  trips  have  not  been 
physically  altered  and  thus  will  continue  to 
operate  as  before.  As  a  result  of  the 
elimination  of  the  RHR  steam  condensing 
mode,  the  possibility  of  a  leak  in  the  RCIC 
steam  supply  resulting  in  an  increase  in  the 
RHR  heat  exchanger  room  ambient 
temperature  has  also  been  eliminated. 
Accordingly,  the  RHR  ambient  temperature 
isolation  trip  is  changed  to  only  isolate  the 
RHR  system  when  the  RHR  heat  exchanger 
room  ambient  temperature  setpoint  is 
exceeded.  The  Shutdown  Cooling  System 
Reactor  Vessel  Pressure — High  function  is 
provided  to  isolate  the  shutdown  cooling 
portion  of  the  RHR  system  since  this  piping 
is  designed  for  pressures  lower  than  rated 
reactor  vessel  pressure.  This  interlock  (RHR 
cut  in  permissive),  is  provided  only  for 
equipment  protection  to  prevent  an 
intersystem  LOCA  scenario  and  credit  for  the 
interlock  is  not  assumed  in  the  accident  or 
transient  analysis  in  the  Updated  Safety 
Analysis  Report  (USAR). 

The  proposed  change  to  the  setpoint 
(Allowable  Value)  is  conservative  with 
respect  to  considerations  for  shutting  the 
RHR  shutdown  cooling  motor-operated 
valves  and  providing  overpressurization 
protection  for  the  low  pressure  RHR 
shutdown  cooling  system  piping.  With 
respect  to  the  RCIC  storage  tank  water  level 
setpoints,  no  accident  or  transient  analysis 
takes  credit  for  the  volume  of  water  in  the 
RCIC  storage  tank.  In  addition,  the  setpoint 
(Allowable  Value)  has  been  changed  to 
ensure  RCIC  system  operation  is  not 
adversely  affected  by  a  low  level  in  the 
storage  tank. 

The  proposed  changes  do  not  affect  any  of 
the  fjarameters  or  conditions  that  contribute 
to  initiation  of  any  accidents  previously 
evaluated.  In  addition,  the  proposed  changes 
do  not  affect  the  ability  of  the  associated 
instrumentation  to  operate  as  assumed  in  the 
safety  analyses.  As  a  result,  the  proposed 
changes  will  not  result  in  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated. 

(2)  None  of  the  proposed  changes  create 
the  fKJSsibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  for  RHR/ 
RCIC  Steam  Line  Flow— High  (arel 
administrative  in  nature  and  will  simply 
make  this  item  description  accurate.  The 
RCIC  steam  supply  line  no  longer  supplies 
any  steam  to  the  RHR  heat  exchanger  room. 
As  a  result,  the  associated  isolation  of  the 
RCIC  system  is  no  longer  required.  The 
Shutdown  Cooling  System  Reactor  Vessel 
Pressure  -  High  function  will  still  j>erform  as 
designed.  The  RQC  Storage  Tank  Level  -  Low 
trip  will  continue  to  perform  in  accordance 
with  design.  None  of  the  above  listed  changes 
will  introduce  any  new  failure  modes  or 
changes  in  plant  operation. 

As  a  result,  the  projxjsed  changes  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  None  of  the  proposed  changes  involve 
a  significant  reduction  in  a  margin  to  safety. 
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The  proposed  changes  for  RHR/RCIC  Steam 
Line  Flow — High  do  not  involve  a  signiTicant 
reduction  in  a  margin  of  safety  because  the 
change  is  administrative  in  nature  and  will 
simply  make  the  descriptions  accurate  and 
consistent  with  completed  modifications. 
The  elimination  of  KCIC  system  isolation  in 
response  to  a  high  RHR  room  ambient 
temperature  is  no  longer  required  due  to  the 
elimination  of  the  RHR  steam  condensing 
mode.  Removing  the  RHR  room  ambient 
temperature  isolation  of  the  RCIC  will  reduce 
the  number  of  unnecessary  isolations  of 
RCIC.  The  Shutdown  Cooling  System  Reactor 
Vessel  Pressure  -  High  function  will  still 
perform  as  designed.  The  proposed  change  to 
the  setpoint  (Allowable  Value)  is 
conservative  with  respect  to  considerations 
for  shutting  the  RHR  shutdown  cooling 
motor-operated  valves  and  providing 
overpressunzation  protection  for  the  low 
pressure  RHR  shutdown  cooling  system 
piping.  The  Allowable  Value  for  the  RQC 
Storage  Tank  Level  -  Low  Function  has  been 
changed  to  be  more  conservative  to  ensure 
the  RCIC  and  HPCS  systems  will  perform 
their  system  safety  function.  No  credit  is 
taken  for  the  volume  in  the  RCIC  storage  tank 
for  the  HPCS  or  RCIC  systems  in  performing 
their  safety-related  functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  deteimine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq..  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago,  Illinois  60606 

NBC  Project  Director:  Gail  H.  Marcus. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  30-313  and  30-316,  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan. 

Date  of  amendment  requests: 
December  19, 1995  [AEP:NRC:1215B] 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  technical  specifications  to 
replace  the  existing  scheduling 
requirements  for  overall  integrated  and 
local  containment  leakage  rate  testing 
with  a  requirement  to  perform  the 
testing  in  accordance  with  10  CFR  Part 
50,  Appendix  J,  Option  B.  Option  B 
allows  test  scheduling  to  be  adjusted 
based  on  past  performance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


Criterion  1 

This  amendment  request  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  to 
the  T/Ss  do  not  affect  the  assumptions, 
parameters,  or  results  of  any  UFSAR 
[updated  final  safety  analysis  report]  accident 
analysis.  The  proposed  changes  do  not 
change  the  acceptance  criteria  for 
containment  leakage  limits  and  do  not 
modify  the  response  of  the  containment 
during  a  design  basis  accident.  The  proposed 
amendment  does  not  add  or  modify  any 
existing  equipment.  The  proposed  TyjDes  A, 
B,  and  C  testing  schedules  will  be  consistent 
with  Appendix  )  Option  B  to  10  CFR  50 
which  was  developed  based  on  analytical 
efforts  documented  in  NUREG-1493 
I  Performance- Based  Containment  L^ak-Test 
Program  1.  The  analysis  confirms  previous 
observations  of  iosensitivity  of  pmpulation 
risks  from  severe  reactor  accidents  to 
containment  leakage  rates.  Based  on  these 
considerations,  it  is  concluded  that  the 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Criterion  2 

The  proposed  changes  do  not  involve 
physical  changes  to  the  plant  or  changes  in 
plant  operating  configuration.  The  proposed 
changes  only  remove  the  restrictive 
schedular  requirements  for  conducting  Types 

A.  B.  and  C  testing  from  the  T/Ss  and 
substitute  the  schedule  specified  in 
Appendix  )  Option  B  to  10  CFR  50  and 
Regulatory  Guide  1.163  (Performance- Based 
Containment  Leak-Test  Program).  Thus,  it  is 
concluded  that  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Criterion  3 

Based  on  NUREG-1493,  Regulatory  Guide 
1.163,  and  the  rule  posting  in  the  Federal 
Register  (60  FR  49495).  the  margin  for  safety 
presently  provided  is  not  significantly 
reduced  by  the  propxjsed  change  to  a 
performance-based  test  interval  for  Types  A, 

B,  and  C  tests.  Although  the  changes  allow 
more  flexibility  in  scheduling  tests,  the 
proposed  amendment  continues  to  ensure 
reactor  containment  system  reliability  by 
periodic  testing  in  full  compliance  with  10 
CFR  50.  Appendix  J  Option  B.  Based  on  these 
considerations,  it  is  concluded  that  the 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 


Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW. 
Washington,  DC  20037. 

NBC  Project  Director:  John  N. 
Hannon. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota. 

Date  of  amendment  request:  August 
15,  1995,  as  supplemented  November 
14.  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Monticello  Technical 
Specifications  (TS)  to:  (1)  revise  the 
main  steam  line  isolation  valve  leak  rate 
test  acceptance  criterion  to  be  based 
upon  the  combined  maximum  flow  path 
leakage  for  all  four  main  steam  lines  of 
46  standard  cubic  feet  per  hour  (scfh)  in 
lieu  of  the  current  limit  of  1 1 .5  scfh  per 
valve;  (2)  revise  the  operability  test 
interval  for  the  drywell  spray  header 
and  nozzles  from  5  years  to  10  years; 
and  (3)  revise  TS  3/4.7.a.2,  Primary 
Containment  Integrity,  to  remove 
information  specific  to  the  primary 
containment  leakage  rate  testing 
program  and  replace  it  with  a 
commitment  to  abide  by  the 
requirements  of  10  CFR  Part  50, 
Appendix  J.  Option  B,  Section  III.A,  for 
Type  A  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  is  limited  to 
changes  to  the  surveillance  testing 
requirements  applicable  to  the  main  steam 
line  isolation  valves  jMSIVs]  allowable 
leakage  criteria,  drywell  nozzles  test  interval, 
and  method  of  applying  Appendix  )  test 
requirements.  With  respect  to  monitoring 
main  steam  (linel  isolation  valve 
performance,  the  proposed  criteria  are 
equivalent  to  the  current  criteria  ensuring 
that  leakage  past  the  valves  would  be  within 
acceptable  limits  under  accident  conditions. 
These  surveillance  tests  are  performed  while 
the  plant  is  in  a  cold  shutdown  condition  at 
a  time  when  the  equipment  is  not  required 
to  be  operable.-  Performance  of  the  tests 
themselves  are  not  input  or  consideration  in 
any  accident  previously  evaluated,  thus  the 
proposed  change  will  not  increase  the 
probability  of  any  such  accident  occurring. 

The  pro[>osed  amendment  will  not 
adversely  affect  the  function,  operation,  or 
reliability  of  the  equipment,  nor  will  it 
diminish  the  capability  of  the  equipment  to 
perform  as  required  during  an  accident. 
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C^ombming  me  maximum  per  valve  leak  rate 
into  an  overall  maximum  leakage  limit  does 
not  increase  the  overall  permissible  leakage 
and  thus  has  no  significant  impact  on  the 
consequences  of  previously  analyzed 
accidents  since  the  combined  leak  rate  of  the 
main  steam  line  isolation  valves,  and  thus 
the  contribution  of  the  valves  to  overall 
primary  containment  leakage  as  used  for 
analysis  purposes,  is  unchanged.  Extending 
the  drywell  nozzle  test  interval  has  been 
shown  by  industry  experience  to  not 
compromise  safety,  and  removing  the 
sjjecifics  of  primary  containment  leakage 
testing  from  the  Technical  Specifications  and 
referencing  10  CFR  Part  50  Appendix  J  does 
not  alter  either  how  actual  testing  is 
accomplished  nor  the  acceptance  criteria.  It 
has  been  shown  that  adopting  longer  test 
intervals  based  on  jjerformance.  maintains 
the  safety  objective  for  containment  integrity 
while  at  the  same  time  reducing  the  burden 
on  licensees,  and  provides  a  greater  level  of 
worker  safety  than  that  provided  by  the 
previous  rule. 

Therefore,  there  will  be  no  increase  in  p)ost 
accident  off-site  or  on-site  radiation  dose  as 
a  result  of  this  amendment  The  propKJsed 
amendment  requires  compliance  with  the 
regulatory  requirements  of  10  CFR  Part  50, 
Appendix  )  Option  B,  Section  III.A,  for  Type 
A  testing  that  has  previously  been  reviewed 
by  the  NRC  and  found  to  be  acceptable. 
Therefore,  the  amendment  will  not  increase 
the  consequences  of  any  accident  previously 
evaluated. 

b.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  amendment  does  not  involve 
any  modification  to  plant  equipment  or 
operating  procedures,  nor  will  it  introduce 
any  new  equipment  failure  modes  that  have 
not  been  previously  considered.  The 
proposed  amendment  is  limited  to  changes  in 
surveillance  test  frequencies  of  tests 
performed  while  the  plant  is  in  cold 
shutdown  when  the  associated  equipment  is 
not  required  to  be  operable.  We  therefore 
conclude  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

c.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Combining  the  allowable  leak  rate  for  the 
MSIV's  from  a  per  valve  limit  to  an  overall 
limit  does  not  change  the  total  allowable 
leakage  and  therefore  post  accident  dose 
levels  remain  unchanged.  Extending  the 
drywell  nozzle  surveillance  test  interval  from 
5  to  10  years  has  been  shown  by  industry 
experience  to  be  acceptable.  Extending  the 
intervals  between  containment  integrated 
leakage  tests  as  authorized  by  10  CFR  Part  50, 
Appendix  ),  Option  B.  does  not  change  the 
acceptance  criteria  nor  how  testing  is 
accomplished. 

Based  on  these  considerations,  we 
conclude  the  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  , 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Gerald  ChamofT, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2.300  N  Street,  NW, 
Washington,  DC  20037. 

NBC  Project  Director:  John  N. 
Hannon. 

Pacific  (ias  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
(Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  .San  Luis  Obispo  County, 
rialifornia. 

Untr  nt  amendment  requests: 
December  19,  1995.  - 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  relocate  Technical  Specification  (TS) 
6.5,  "Review  and  Audit,"  6.8, 
"Procedures  and  Programs,"  Sections 
6.8.1c.,  6.8. Id.,  6.8.2,  and  6.8.3,  in 
accordance  with  guidance  in  an  NRC 
letter  dated  October  25,  1993.  from 
William  T.  Russell  to  the  chairpersons 
of  industry  owmers  groups  and  the 
Commission's  Final  Policy  Statement  on 
TS  Improvements  for  Nuclear  Power 
Reactors  on  relocation  of  TS  that  do  not 
satisfy  the  retention  criteria.  As  part  of 
the  relocaUon  of  TS  6.8.2,  TS  6.1.1 
would  be  revised  to  require  that 
proposed  tests,  experiments,  or 
modifications  that  affect  nuclear  safety 
be  approved  by  the  plant  manager  or  his 
designee  prior  to  implementation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  simplify  the 
Technical  Specifications  (TS).  meet 
regulatory  requirements  for  relocated  TS,  and 
implement  the  recommendations  of:  (1)  the 
NRC's  letter  dated  October  25, 1993,  fttim 
William  T.  Russell  to  the  chairpersons  of  the 
industry  owners  groups;  (2)  the 
Commissions's  Final  Policy  Statement  on  TS 
Improvements:  and  (3)  the  recently  revised 
10  CFR  50.36.  Future  changes  to  these 
requirements  will  be  controlled  by  10  CFR 


50.54  and  10  CFR  50.59.  Any  changes  that 
reduce  the  effectiveness  of  the  Quality 
Assurance  Program  will  be  approved  by  the 
NRC  prior  to  implementation.  The  proposed 
changes  are  administrative  in  nature  and  do 
not  involve  any  modifications  to  any  plant 
equipment  or  affect  plant  operation. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  different  kind  of 
accident  6t)m  any  accident  previously 
evaluated. 

The  propiosed  changes  are  administrative 
in  nature,  do  not  involve  any  physical 
alterations  to  any  plant  equipment,  and  cause 
no  change  in  the  method  by  which  any 
safety-related  system  performs  its  function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  alter  the 
basic  regulatory  requirements  and  do  not 
affiect  any  safety  analyses.  Therefore,  the 
pro|X)sed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NBC  Project  Director:  William  H. 
Bateman. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  Couniy,  New  York. 

Date  of  amendment  request: 
September  15,  1995. 

Description  of  amendment  request: 
The  licensee  proposes  to  extend  the 
surveillance  test  intervals  for  the 
auxiliary  electrical  systems  to  support 
24-month  operating  cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  lias  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  James  A.  Fitzpatrick  plant 
in  accordance  with  the  proposed 
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Amendment  would  not  involve  a  significant 
hazards  consideration  as  defined  in  10  CFR 
50.92,  since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

The  proposed  changes  increase  the  interval 
between  auxiliary  electrical  system 
functional  tests  and  also  propose  additional 
requirements  for  battery  performance  testing. 
These  changes  are  consistent  with  the 
guidance  provided  in  Generic  Letter  91-04. 
These  changes  do  not  involve  any  s[)ecial 
changes  to  the  plant,  nor  do  they  alter  the 
way  the  auxiliary  electrical  system  functions. 
Past  equipment  performance  indicates  that 
the  test  acceptance  criteria  has  been 
consistently  met.  providing  additional 
assurance  that  the  longer  surveillance 
interval  will  not  degrade  system 
performance.  The  proposed  changes  revise 
Bases  section  4.9  to  clarify  battery  testing 
requirements  and  indicate  consistence  with 
the  length  of  the  24  monttv  operating  cycle. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  increase  the  interval 
between  auxiliary  electrical  system 
functional  tests  and  also  propose  additional 
requirements  for  battery  performance  testing. 
These  changes  are  consistent  with  the 
guidance  provided  in  Generic  Letter  91-04. 
The  proposed  changes  do  not  change  the 
ability  of  the  auxiliary  electrical  systems  to 
provide  electrical  power  during  a  design 
basis  accident.  Past  equipment  performance 
indicates  that  the  test  acceptance  criteria  has 
been  consistently  met,  providing  additional 
assurance  performance.  The  proposed 
changes  do  not  modify  the  design  or 
operation  of  plant  equipment,  therefore,  no 
new  or  different  failure  modes  are 
introduced.  The  proposed  changes  revise 
Basis  section  4  9  to  clarify  battery  testing 
requirements  and  indicate  consistency  with 
the  length  of  the  24  month  opierating  cycle. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  increase  the  interval 
between  auxiliary  electrical  system 
functional  tests  and  also  propose  additional 
requirements  for  battery  performance  testing. 
These  changes  are  consistent  with  the 
guidance  provided  in  Generic  Letter  91-09. 
The  proposed  changes  do  not  alter  the 
configuration  of  the  auxiliary  electrical 
system  nor  change  the  manner  in  which  the 
system  functions.  Operation  of  the  facility 
remains  unchanged  by  the  proposed  changes. 
An  evaluation  of  past  equipment 
performance  indicates  that  auxiliarjk 
electrical  system  operability  is  not  time 
dependent.  The  proposed  changes  revise 
Bases  section  4.9  clarify  battery  testing 
requirements  and  indicate  consistency  with 
the  length  of  the  24  month  operating  cycle. 
Therefore,  a  longer  surveillance  test  interval 


for  the  station  batteries  and  LPCI  (low- 
pressure  coolant  injection)  batteries  will  not 
degrade  performance  of  the  auxiliary 
electrical  system  and  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  revised  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway.  New  York,  New 
York  10019. 

NRC  Project  Director  Ledyard  B. 
Marsh. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York. 

Date  of  amendment  request:  October 
25,  1995. 

Description  of  amendment  request: 
"The  licensee  proposes  to  extend  the 
surveillance  test  intervals  for  the 
containment  systems  to  support  24- 
month  operating  cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  40.19(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  any 
physical  changes  to  the  plant,  do  not  alter  the 
way  the  containment  systems  function,  and 
will  not  degrade  the  performance  of  the 
containment  systems.  The  type  of  testing  and 
the  corrective  actions  required  if  the  subject 
surveillance  fail  remains  the  same.  The 
proposed  changes  do  not  adversely  affect  the 
availability  of  the  containment  systems  or 
affect  the  ability  of  the  systems  to  meet  their 
design  objectives.  A  historical  review  of 
surveillance  test  results  indicated  that  there 
was  no  evidence  of  any  failures  which  would 
invalidate  the  above  conclusions. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  modify  the 
design  or  operation  of  the  plant  and  therefore 
no  new  failure  modes  are  introduced.  No 
changes  are  proposed  to  the  type  and  method 


of  testing  performed,  only  to  the  length  of  the 
surveillance  interval.  Past  equipment 
performance  and  on-line  testing  indicate  that 
longer  tost  intervals  will  not  degrade  the 
containment  systems.  A  historical  review  of 
surveillance  test  results  indicated  that  there 
was  no  evidence  of  any  failure  which  would 
invalidate  the  above  conclusions. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Although  the  proposed  changes  will  result 
in  an  increase  in  the  interval  between 
surveillance  tests,  the  impact  on  system 
reliability  is  minimal.  This  is  based  on  more 
frequent  on-line  testing  and  the  redundant 
design  of  the  containment  systems.  A  review 
of  past  surveillance  history  has  shown  no 
evidence  of  failure  which  would  significantly 
imf)act  the  reliability  of  the  containment 
systems.  Operation  of  the  plant  remains 
unchanged  by  the  proposed  contiinment 
system  surveillance  test  interval  extensions. 
The  assumptions  in  the  Plant  Licensing  Basis 
are  not  impacted.  Therefore  the  proposed 
changes  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York. 

Date  of  amendment  request: 
November  30,  1995. 

Description  of  amendment  request: 
The  licensee  proposes  to  extend  the 
surveillance  test  intervals  for  the 
standby  liquid  control  (SLC)  system  to 
support  24  month  operating  cycles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.19(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92 
since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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The  propoMui  (  iirtiigKs  nil  not  involve  any 
physical  changes  to  the  plant,  do  not  alter 
any  SLC  system  functions,  and  will  not 
degrade  the  performance  of  the  SLC  system. 
The  type  of  testing  and  the  corrective  actions 
required  if  the  subject  SLC  surveillances  fail 
remain  the  same.  The  proposed  changes  do 
not  adversely  affect  the  availability  of  the 
SLC  system  or  the  ability  of  the  system  to 
bring  the  reactor  from  full  power  to  a  cold 
shutdown  condition  in  the  unlikely  event 
that  control  rods  cannot  be  inserted.  A 
historical  review  of  SLC  surveillance  test 
results  indicated  that  there  was  no  evidence 
of  any  failures  that  would  invalidate  the 
above  conclusions. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  introduce 
any  failure  mechanisms  of  a  different  type 
than  those  previously  evaluated  since  there 
are  no  physical  changes  being  made  to  the 
focility.  No  changes  are  proposed  to  the  type 
and  method  of  testing  performed,  only  to  the 
length  of  the  surveillance  interval.  Past 
equipment  performance  and  on-line  testing 
indicate  the  longer  test  intervals  will  not 
degrade  SLC  equipment.  A  historical  review 
of  surveillance  test  results  indicated  that 
there  was  no  evidence  of  any  failures  that 
would  invalidate  the  above  conclusions. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Although  the  proposed  changes  will  result 
in  an  increase  in  the  interval  between 
surveillance  tests,  the  impact  on  system 
reliability  is  minimal.  This  is  based  on  more 
frequent  on-line  testing  of  major  system    . 
components  and  the  redundant  design  of  the 
Six;  system.  A  review  of  past  SLC 
surveillance  history  has  shown  no  evidence 
of  failures  that  would  significantly  impact 
the  reliability  of  the  SLC  system.  The  longer 
testing  intervals  do  not  significantly  impact 
the  SLC  safety  margins  for  SLC  normal 
operation,  operation  with  inoperable 
comfxinents,  or  sodium  pentaborate  solution 
as  described  in  the  bases  of  the  Technical 
Specifications.  Operation  of  the  plant 
remains  unchanged  by  the  proposed  SLC 
surveillance  interval  extensions.  The 
assumptions  in  the  Plant  Licensing  Basis  are 
not  impacted.  Therefore,  the  proposed 
changes  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 


Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
I  it/Patrick  Nuclear  Power  Plant, 
Uswego  County,  New  York. 

Date  of  amendment  request: 
December  14,  1995. 

Description  of  amendment  request: 
The  licensee  proposes  to  incorporate  the 
inservice  testing  (1ST)  requirements  of 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code).  The 
proposed  change  adds  a  new 
surveillance  requirement.  4.0.E,  which 
refers  to  the  requirements  of  Section  XI 
of  the  ASME  Code  and  Addenda 
established  by  10  CFR  50.55a(f). 
Ancillary  changes  are  also  required 
since  the  proposed  specification  4.0.E 
replaces  the  surveillance  testing 
requirements  of  safety  related  pump  and 
motor-operated  valves  and  extends  tlie 
surveillance  testing  frequency  of  other 
components  from  once  every  month,  to 
coincide  with  the  ASME  Code  Section 
XI  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 
since  it  would  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  identified  in  this  proposed 
amendment  revise  surveillance  testing  for 
various  systems  based  upon  the  Section  XI  of 
the  American  Society  of  Mechanical 
Engineers  |***|  Boiler  and  Pressure  Vessel 
I  *  *  *|  Code  [ASME  Code).  None  of  these 
changes  involves  a  hardware  modification  to 
the  plant,  a  change  to  system  operation,  a 
change  to  the  manner  in  which  the  system  is 
used,  or  a  change  in  the  ability  of  the  system 
to  perform  its  intended  function. 

The  use  of  Section  XI  of  the  ASME  ( *  *  *  j 
Code  as  a  basis  for  establishing  surveillance 
testing  and  acceptance  criteria  will  not  alter 
existing  accident  analyses.  This  has  been 
acknowledged  and  accepted  by  the  NRC  in 
the  Standard  Technical  Specifications.  The 
change  to  surveillance  testing  frequencies 
reduces  testing  at  power,  increases  the 
availability  of  systems  important  to  the 
mitigation  of  a  DBA  [design-basis  accident], 
and  minimizes  component  degradation  due 
to  excessive  testing.  The  ASME  [***1  Code. 
Section  XI  testing  tracks  component 
performance  allowing  identification  of 
component  degradation  and  the  code 
specifies  that  if  a  pump  parameter  enters  the 
alert  range,  then  the  testing  frequency  is 
doubled  until  the  cause  of  the  degradation  is 
determined  and  the  condition  corrected. 
Similarly,  if  a  valve  stroke  time  degrades,  the 


valve  testing  frequency  is  increased  to  once 
per  month  until  the  cause  is  determined  and 
the  condition  corrected. 

The  editorial  changes  are  strictly  non 
technical  in  nature  with  no  effect  on  existing 
analyses.  They  clarify  the  Technical 
Sp)ecifications  by  improving  the  legibility  of 
this  document. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

The  proposed  changes  involve  no 
hardware  changes,  no  changes  to  the 
operation  of  the  systems,  and  do  not  change 
the  ability  of  the  systems  to  perform  their 
intended  functions.  The  use  of  ASME  Section 
XI  as  the  basis  for  testing  involves  the  same 
testing  alignments  and  practices  previously 
used  as  part  of  either  the  1ST  program  or 
Technical  Specification  Surveillance 
Requirements.  The  editorial  changes  have  no 
effect  on  plant  practices. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

There  are  no  hardware  modifications, 
changes  to  system  operations,  or  effect  on  the 
ability  of  systems  to  perform  their  intended 
function  associated  with  the  propo.sed 
changes.  The  proposed  changes  to  reference 
pump  and  valve  testing  to  Section  XI  of  the 
ASME  1***1  Code  and  remove  individual 
Surveillance  Requirements  in  the  Technical 
Specifications  does  not  relax  any  controls  or 
limitations.  The  resulting  reduction  in  test 
frequency,  while  reducing  the  possibility  of 
detecting  a  degraded  component  prior  to 
failure,  is  offset  by  the  increased  availability 
of  systems  imfwrtant  to  plant  safety  and  an 
associated  reduction  in  comf)onent  wear  and 
degradation  due  to  excessive  testing. 
Additionally,  the  ASME  testing  program 
evaluates  components  for  degraded 
performance  and  will  identify  such 
degradation  early.  There  are  no  safety 
margins  associated  with  the  editorial 
corrections. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three    • 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

South  Carolina  Electric  &  Gas  Company 
(SCE&G),  South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  Coiuity,  South  Carolina. 

Date  of  amendment  request: 
December  8.  1995. 

Description  of  amendment  request: 
The  proposed  changes  add  a  new 
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surveillance  requiremein  lu  lecnnicai 
Specifioition  (TS)  Section  4.1.2.2  and 
deletes  TS  Sections  3/4.1.2.3  and  3/ 
4.1.2.4  associated  with  the  Borations 
Systems  section.  TS  Section  3/4.9.3  is 
heinfi,  revised  to  assure  only  one 
charging  pump  is  capable  of  Reactor 
Coolant  System  injection  in  the 
applicable  modes  and  to  add  a  new 
surveillance  requirement  to  demonstrate 
this  assurance.  TS  Section  4.5.2.f  is 
being  revised  to  delete  specific 
Emergency  Core  Cooling  System  pump 
testing  acceptance  criteria  and  reference 
acceptance  criteria  located  in  the  plant 
Inservice  Testing  Program.  In  addition, 
the  licensee  has  proposed  changes  to  the 
bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  probability  or  consequences  of  an 
accident  previously  evaluated  is  not 
significantly  increased. 

The  implementation  of  the  above  described 
TS  changes  will  have  no  impact  on  the 
probability  of  an  accident  occurring.  The 
testing  of  the  ECCS  pumps  at  a  more 
appropriate  point  on  their  characteristic 
curve  is  not  a  precursor  to  an  accident.  There 
is  no  hardware,  software,  or  testing 
methodology  change  proposed  that  would 
decrease  confidence  in  the  reliability  of  these 
systems/comfjonents. 

The  proposed  revision  to  the  ECCS  Pump 
testing  surveillance  will  allow  greater 
flexibility  for  testing  and  will  provide  more 
useful  information  about  the  performance 
capabilities  of  those  pumps. 

The  deletion  of  the  Reactivity  Control 
System  Specifications  (Charging  Pumps  - 
Operating  and  Charging  Pumps  -  Shutdown) 
will  have  no  impact  on  the  capability  of  the 
Charging/SI  pumps  to  perform  their  design 
function.  The  additional  Action  Statement 
and  Surveillance  for  low  temperature 
overpressure  (LTOP)  assure  that  safety 
analyses  remain  valid  and  initial  conditions 
are  not  changed.  The  additional  Surveillance 
Requirement  for  Boration  Systems  assures 
that  one  charging  pump  will  be  operable 
during  Modes  5  and  6. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fi-om  any  accident 
previously  evaluated. 

This  proposed  TS  change  does  not  involve 
any  changes  to  station  hardware,  software,  or 
operating  practices.  The  changes  do  provide 
for  a  revision  to  the  testing  methodology  used 
in  demonstrating  the  capability  of  the  ECCS 
pumps. 

This  methodology  will  test  the  ECCS 
pumps  at  a  point  on  the  pump's 
characteristic  curve  that  will  more  reliably 
indicate  the  pump's  continued  operability  at 
or  near  the  parameters  the  pump  would  be 
required  to  provide  during  a  postulated 
accident. 


The  delftidti  ni  {'.ir  Krac.tivity  UjnUol 
System  Specifications  (Charging  Pumps  - 
Operating  and  Charging  Pump  -  Shutdown) 
will  not  provide  additional  challenges  to  the 
capability  of  the  plant  to  meet  normal 
operational  needs  or  mitigate  the  conditions 
of  a  design  basis  accident.  The  ECCS 
Subsystems  TS  provide  similar  surveillance 
requirements  to  insure  continued  operability 
of  the  Charging/SI  pumps  The  LTOP  TS  will 
now  provide  requirements  to  assure  that 
design  assumptions  are  not  challenged  and 
RCS  integrity  is  maintained. 

Therefore,  as  the  above  described  change 
has  no  impact  on  plant  performance,  the 
possibility  of  a  new  or  different  kind  of 
accident  being  created  as  a  result  of  this 
change  is  negligible. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  in  testing  philosophy  for  ECCS 
pumps  should  bring  an  increase  in  margin  of 
safety,  since  testing  will  be  conducted  at 
reference  flow  points  closer  to  actual  pump 
parameters  for  accident  conditions.  For  the 
Residual  Heat  Removal  Pumps  this  will  be 
conducted  quarterly  and  for  the  centrifugal 
charging  pumps,  they  will  be  tested  quarterly 
on  minimum  flow  and  each  refueling  outage 
at  substantial  flow  per  the  Inservice  Testing 
Program. 

The  surveillance  requirements  of  TS  3/ 
4.1.2.3  ami  TS  3/4.1.2.4  are  essentially  the 
same  as  those  in  3./4.5.2  and  3/4.5.3  (ECCS 
Subsystems),  and  the  deletion  of  these 
requirements  will  have  no  adverse  impact  on 
margin  on  safety.  The  addition  of  the  Action 
Statement  and  Surveillance  Requirements  to 
3/4.4.9.3  (Overpressure  Protective  Systems) 
provide  additional  requirements  to 
supplement  those  above  to  assure  RCS 
integrity  is  maintained  for  all  operational 
modes.  The  addition  of  the  Surveillance 
Requirement  to  3/4.1.2.1  will  provide 
assurance  that  reactivity  control  can  be 
maintained  for  Modes  5  and  6  through  the 
charging  system  flow  path. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Fairfield  County  Library,  300 
Washington  Street,  Winnsboro.  SC 
29180. 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company.  Post  Office  Box  764, 
Columbia,  South  Carolina  29218. 

NBC  Project  Director:  Frederick  J. 
Hebdon. 

Southern  Nuclear  Operating  Company, 
Inc..  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama. 

Date  of  amendments  request: 
December  19.  1995. 


Description  of  amendments  request: 
The  proposed  amendments  would 
replace  the  requirements  associated 
with  the  Control  Room  Emergency 
Ventilation  System  with  requirements 
related  to  the  operation  of  the  Control 
Room  Emergency  Filtration/ 
Pressurization  System  and  Control 
Room  Air  Conditioning  System.  These 
changes  are  technically  consistent  with 
the  requirements  of  NUREG-1431. 
Revision  1,  "Westinghouse  Standard 
Technical  Specifications."  issued  on 
April  7.  1995.  Also,  a  one-time 
extension  to  the  allowable  outage  time 
for  the  control  room  recirculation 
filtration  system  is  included  to  facilitate 
implementation  of  design  modifications 
to  enhance  the  reliability  of  the  control 
room  air  conditioning  system  during  the 
spring  of  1996. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Based  on  the  preceding  evaluation,  the 
following  conclusions  are  provided  with 
respect  to  the  criteria  contained  in  10  CFR 
50.92. 

(1)  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  [Final  Safety  Analysis 
Report).  The  proposed  changes  have  no 
impact  on  the  probability  of  an  accident.  The 
control  room  ventilation  systems  are  support 
systems  which  have  a  role  in  the  detection 
and  mitigation  of  accidents  but  do  not 
contribute  to  the  initiation  of  any  accident 
previously  evaluated.  Reorganizing  the 
technical  specifications  by  functions  have  no 
impact  on  the  course  of  any  accidents 
previously  evaluated.  The  other  changes 
which  are  being  made  improve  the  ability  to 
mitigate  fuel  handling  accidents.  Spe<:ifying 
an  allowed  outage  time  (AOT)  of  30  days  for 
the  cooling  of  recirculated  air  while  one  train 
is  inoperable  is  based  on  the  significance  of 
the  cooling  function  but  does  represent  an 
increase  in  the  allowed  outage  time  and  thus 
an  increase  in  the  probability  that  the 
functions  could  be  unavailable.  This  increase 
is  not  considered  significant  based  on  several 
factors  including:  the  design  is  based  on  the 
worst  postulated  meteorological  conditions: 
generally,  less  than  design  cooling  is  required 
and  a  partial  failure  in  the  system  may  have 
no  impact;  and  unavailability  failure  does  not 
create  an  immediate  irreversible  impact  (i.e., 
temperature  will  increase  slowly  over  a 
period  of  time);  the  system  could  be  restored 
or  its  loss  mitigated  without  any  impact  on 
the  course  or  whatever  accident  is  being 
considered;  and  the  extended  AOT  would 
allow  more  opportunity  to  perform  major 
required  maintenance  and  thus  may  provide 
an  overall  improvement  in  equipment 
reliability. 

In  addition,  the  one-time  change  to  the 
AOT  for  the  recirculation  filtration  will  not 
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significantly  increase  the  probability  or 
consequences  of  an  accident  due  to  the  low 
probability  of  an  event  resultling]  in  an 
airborne  release  of  radioactivity.  Such  an 
event  requires  multiple  failures  of  safety 
systems  that  are  governed  by  technical 
specifications  not  affected  by  these  changes. 
In  addition,  compensatory  measures  have 
been  identified  that  limit  the  potential 
exposure  of  control  room  operators  in 
response  to  a  postulated  release. 

"The  net  effect  of  these  changes  is  not 
significant  and,  as  a  result,  the  changes  do 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  changes  to  the  Technical 
Specifications  do  not  increase  the  possibility 
of  a  new  or  different  kind  of  accident  than 
any  accident  already  evaluated  in  the  FSAR. 
No  new  limiting  single  failure  or  accident 
scenarios  have  been  created  or  identified  due 
to  the  proposed  changes.  Safety-related 
systems  are  expected  to  perform  as  designed. 
Although  the  changes  could  have  a  minor 
impact  on  the  air  conditioning  system 
availability,  the  changes  do  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  previously  evaluated. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  changes  proposed  do  not  alter  the 
environmental  conditions  which  are  to  be 
maintained  in  the  control  room  during 
normal  ojjerations  and  following  an  accident. 
As  a  result,  the  margin  of  safety  for  these 
functions  remains  the  same.  Although  there 
is  a  potential  impact  on  the  air  conditioning 
system's  postulated  availability,  there  is  no 
impact  on  the  accident  analyses.  Further, 
although  the  one-time  AOT  extension  for  the 
recirculation  filtration  system  increases  the 
system  unavailability  during  the  planned 
CRACS  [Control  Room  Air  Conditioning 
System)  design  changes,  the  net  effect  is  a 
benefit  to  plant  safety  due  to  the 
eiihancfement  to  control  room  cooling 
capability.  Thus,  even  if  system  availability 
issues  were  considered  an  aspect  of  margin 
of  safety,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  . 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan.  Alabama 
36302. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq..  Balch  and  Bingham.  Post 
Office  Box  306.  1710  Sixth  Avenue 
North.  Birmingham,  Alabama  35201. 

NBC  Project  Director:  Herbert  N. 
Berkow. 


Tennessee  Valley  Authority.  Df)ckft 
Nos.  ,'iO-259,  50^260  and  50-296, 
Browns  Ferry  Nuclear  Plant,  Units  1,  2 
and  3.  Limestone  County,  Alabama. 

[)ntf'  f)f  amendment  request: 
I)w  BiTiber  8,  1995  (TS  364). 

Description  of  amendment  request: 
The  licensee  proposes  revision  of  Units 
1.  2,  and  3  Technical  Specifications  (TS) 
Section  4. 7. A  to  implement  the  revision 
to  10  CFR  50,  Appendix  J.  The  new  rule 
(Option  B)  provides  a  voluntary 
performance-based  testing  option  for 
containment  leak  rate  testing.  Option  B 
containment  leak  rate  testing 
requirements  are  based  on  system  and 
component  performance  in  lieu  of 
compliance  with  the  current 
prescriptive  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  ot  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  to  TS  Section 
4. 7. A  is  in  accordance  with  Option  B  to  10 
CFR  50.  Appendix  ).  The  proposed 
amendment  adds  a  voluntary  j>erformance 
based  option  for  containment  leak  rate 
testing.  The  changes  being  proposed  do  not 
affect  the  precursor  for  any  accident  or 
transient  analyzed  in  Chapter  14  of  the  BFN 
[Browns  Ferry  Nuclear  PlantI  Updated  Final 
Safety  Analysis  Report  (UFSAR).  The 
proposed  change  does  not  increase  the  total 
allowable  primary  containment  leakage  rate. 
The  proposed  change  does  not  reflect  a 
revision  to  the  physical  design  and/or 
operation  of  the  plant.  Therefore,  operation 
of  the  facility  in  accordance  with  the 
proposed  change  does  not  affect  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  to  TS  Section 
4. 7. A  is  in  accordance  with  the  new 
performance-based  option  (Option  B)  to  10 
CFR  50,  Appendix  ).  The  changes  being 
proposed  will  not  change  the  physical  plant 
or  the  modes  of  operation  defined  in  the 
facility  license.  The  proposed  changes  do  not 
increase  the  total  allowable  primary 
containment  leakage  rate.  The  changes  do  not 
involve  the  addition  or  modification  of 
equipment,  nor  do  they  alter  the  design  or 
operation  of  plant  systems.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  propcjsed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  proposed  change  to  TS  Section  4. 7. A 
is  in  accordance  with  the  new  option  to  10 
CFR  50,  Appendix  ).  The  proposed  option  is 
formulated  to  adopt  performance-based 
approaches.  This  option  removes  the  current 
prescriptive  details  from  the  TS.  The 
proposed  changes  do  not  affect  plant  safety 
analyses  or  change  the  physical  design  or 
op>eration  of  the  plant.  'The  profKJsed  change 
does  not  increase  the  total  allowable  primary 
containment  leakage  rate.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  UH, 
Knoxville,  Tennessee  37902. 

NBC  Project  Director:  Frederick  J. 
Hebdon. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio. 

Date  of  amendment  request: 
December  12.  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.6.1.1, 
Containment  Systems — Primary 
Containment— Containment  Integrity; 
TS  3/4.6.1.2,  Containment  Systems- 
Containment  Leakage;  TS  3/4.6.1.6, 
Containment  Systems — Containment 
Vessel  Structural  integrity;  TS  3/4.6.5.3. 
Containment  Systems — Shield  Building 
Structural  Integrity;  and  associated 
Bases.  The  proposed  revisions  adopt  the 
provisions  of  Appendix  J,  Option  B  for 
Type  A  containment  leakage  testing  as 
modified  by  approved  exemptions  and 
in  accordance  with  the  guidance  of 
Regulatory  Guide  1.163.  The  licensee 
proposes  to  delete  surveillance 
requirement  (SR)  4.6.1.2.  SR  4.6.1.2.b, 
SR  4.6.1.2.C,  and  SR  4.6.1.2.1  since  these 
requirements  contain  details  that  are 
now  included  in  standards  that  are 
referenced  by  Regulatory  Guide  1.163. 
TS  3/4.6.1.6  and  TS  3/4.6.5.3  which 
address  containment  building  and 
shield  building  structural  integrity  are 
proposed  to  be  deleted  since  the 
requirements  are  addressed  in  revised 
TS  3.6.1.2.a.  The  licensee  proposes  to 
delete  the  exemption  included  in  Bases 
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3/4.6.1.2  since  it  is  no  longer  applicable. 
Additionally,  the  licensee  proposes  to 
modify  the  Action  statement  associated 
with  TS  3.6.1.2  to  reflect  the  action  to 
take  if  the  as-left  rather  than  the  as- 
found  leakage  exceeds  0.75  L,. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Toledo  Edison  ha?  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  t)ecause 
operation  of  the  Oavis-Bessa  Nuclear  Power 
Station.  Unit  No.  1.  in  accordance  with  the 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  accident  initiators, 
conditions,  or  assumptions  are  not  affected 
by  the  proposed  changes. 

The  proposed  changes  to  the  Technical 
Specifications  implement  10  CFR  50 
Appendix  J  Option  B  for  Type  A  testing, 
including  visual  examinations  of  the 
containment  vessel  and  shield  building,  and 
make  various  administrative  changes  to  the 
Technical  Specifications  and  associated 
Technical  Specification  Bases.  Therefore,  as 
stated  above,  these  proposed  changes  do  not 
affect  accident  initiators,  conditions,  or 
assumptions. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  t)ecause  the  proposed  changes  do 
not  change  the  source  term,  containment 
isolation,  or  allowable  releases. 

The  proposed  changes  involve 
containment  leakage  testing  and  test 
firequency.  The  allowable  containment 
leakage  rates  presently  specified  in  the 
Technical  Specifications  remain  unchanged. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety,  for  the  reasons  cited  below. 

The  proposed  changes  involve 
containment  leakage  testing  and  test 
frequency.  The  allowable  containment 
leakage  rates  presently  specified  in  the 
Technical  Specifications  remain  unchanged. 
The  Technical  Specifications,  under  the 
proposed  changes,  will  continue  to  ensure 
containment  system  reliability  by  periodic 
testing  performed  in  full  compliance  with  10 
CFR  50  Appendix  J. 

As  stated  in  the  Federal  Register 
publication  of  the  final  rule.  60  FK  49495 
dated  September  26.  1995.  the  final  rule 
improves  the  focus  of  the  regulations  by 
eliminating  prescriptive  requirements  that 
are  marginal  to  safety.  Further,  the  final  rule 
allows  test  intervals  to  be  based  on  system 
and  component  performance  and  provides 
licensees  greater  flexibility  for  cost-effective 
implementation  methods  of  regulatory  safety 
objectives.  The  final  rule  publication  also 
discusses  the  following  specific  findings 


documented  in  NUREG-1493.  "Performance- 
Based  Containment  Leak-Test  Program." 
September.  1995,  which  justify  the  proposed 
change  in  frequency  of  Type  A  Integrated 
Leak  Rate  Testing  (ILRT): 

1.  The  fraction  of  leakages  detected  only  by 
ILRT's  is  small,  on  the  order  of  a  few  percent. 

2.  Reducing  the  frequency  of  ILRT  testing 
from  3  every  10  years  to  one  every  10  years 
leads  to  a  marginal  increase  in  risk. 

3.  At  a  frequency  of  one  test  every  10  years, 
industry-wide  (x:cupational  exposure  would 
be  reduced  by  0.087  person-sievert  (8.7 
person-rem)  per  year. 

Based  on  these  considerations,  it  is 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection.  2801  West 
Bancroft  Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  fX:  20037. 

NRC  Project  Director:  Gail  H.  Marcus. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin. 

Date  of  amendment  request: 
December  13,  1995. 

Description  of  amendment  request: 
The  proposed  amendments  will  modify 
Technical  Specification  (TS)  Sections 
15.1.  "Definitions."  15.2.  "Safety  Limits 
and  Limiting  Safety  System  Settings." 
15.3.  "Limiting  Conditions  for 
Operation."  and  15.6,  "Administrative 
Controls."  The  proposed  changes  would 
modify  the  TSs  to  account  for  the 
creation  and  maintenance  of  a  Core 
Operating  Limits  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  will  not 
create  a  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

The  relocation  of  the  cycle-specific 
parameters  from  the  Point  Beach  Nuclear 
Plant  (PBNP)  Technical  Specifications  to  the 
Core  Operating  Limits  Report  (COLR)  has  no 
impact  on  plant  operation  or  accident 


analyses.  The  proposed  changes  are 
administrative  in  nature.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  core  operational  limits 
for  each  cycle  reload  calculated  by  the  NRC- 
approved  reload  design  methodologies.  The 
appropriate  actions  required  if  limits  are 
exceeded  will  remain  in  the  Technical 
Specifications.  The  reload  report  presents  the 
results  of  a  cycle-specific  evaluation  of 
accidents  and  transients  addressed  in  the 
PBNP  Final  Safety  Analysis  Report  (FSAR). 
The  cycle-specific  evaluation  demonstrates 
that  changes  in  the  unit's  fuel  cycle  design 
and  corresponding  COLR  parameters  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Therefore,  these 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  relocate  the  cycle- 
specific  parameters  from  the  Technical 
Specifications  to  the  COLR  is  administrative 
in  nature.  No  change  to  the  design, 
configuration,  or  method  of  operation  of  the 
plant  is  made  by  this  change.  The  cycle- 
specific  parameters  will  be  determined  using 
NRC-approved  methodologies.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  core  operating  limits 
and  appropriate  actions  will  be  taken  if  the 
limits  are  exceeded. 

Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  will  not 
create  a  significant  reduction  in  a  margin  of 
safety. 

Existing  Technical  Specification 
operability  and  surveillance  requirements  are 
not  reduced  by  the  propiosed  changes  to 
relocate  cycle-specific  parameters  frxjm  the 
Technical  Specifications  to  the  COLR.  The 
cycle-specific  COLR  limits  for  reloads  will 
continue  to  be  developed  based  on  NRC- 
approved  methodologies,  thereby 
maintaining  accepted  margins  of  safety.  The 
Technical  Specifications  will  still  require 
that  the  core  be  operated  within  these  limits 
and  specify  appropriate  actions  to  be  taken 
if  the  limits  are  violated.  Each  reload 
undergoes  a  10  CFR  50.59  safety  review  to 
assure  that  operating  the  unit  within  the 
cycle-specific  limits  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
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Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Gail  H.  Marcus. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas. 

Date  of  amendment  request: 
December  13.  1995. 

Description  of  amendment  request: 
This  license  amendment  request 
proposes  to  revise  the  125-volt  D.C. 
Sources  Technical  Specifications 
(3.8.2.1  and  3.8.2.2)  to  include 
provisions  for  installed  spare  chargers, 
which  will  be  added  to  the  plant  design 
during  the  next  refueling  outage.  The 
Onsite  Power  Distribution  Technical 
Specifications  3.8.3.1  and  3.8.3.2  would 
be  revised  to  indicate  that  spare 
chargers  may  be  connected  in  place  of 
the  primary  chargers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Th^  proposed  technical  specification 
changes  do  not  alter  the  plant  design  bases 
nor  do  they  involve  any  hardware  changes 
that  significantly  increase  the  probability  of 
any  event  initiators.  There  will  be  no  change 
to  normal  plant  operating  parameters  or 
accident  mitigation  capabilities.  There  will 
be  no  increase  in  the  consequences  of  any 
accident  or  equipment  malfunction. 

2.  The  proposed  change  does  noi  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  technical  specification 
changes  do  not  involve  any  design  bases 
changes  nor  are  there  any  changes  to  the 
method  by  which  any  safety-related  plant 
system  pierforms  its  safety  ftinction.  'The 
normal  manner  of  plant  operation  is 
unaffected.  No  new  accident  scenarios, 
transient  precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as  a 
result  of  these  changes. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determined,  nor  will  there  be  any 
effect  in  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  DNBR 
[departure  from  nucleate  boiling  ratio]  limits, 
Fq.  F-delta-H.  LOCA  [loss-of-coolant 
accident]  PCT  [peak  cladding  temperature]. 


peak  local  piower  density  or  any  other  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.' 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  'Trowbridge, 
2300  N  Street,  NW.,  Washington,  D.C. 
20037. 

NRC  Project  Director:  William  H. 
Bateman. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Dim  ket  No.  50-^82,  Wolf 
Oei'k  (ipncraling  Station,  Coffey 
County,  Kansas. 

Date  of  amendment  request: 
December  13,  1995. 

Description  of  amendment  request: 
This  change  request  proposes  revising 
the  minimum  and  maximum  flow 
requirements  for  the  centrifugal 
charging  pumps  (CCPs)  and  safety 
injection  pumps  (SIPs)  specified  in 
Technical  Specification  Surveillance 
Requirement  4.5.2.h.  Specifically,  the 
proposed  changes  would: 

(1)  Decrease  the  minimum  limits  on 
the  sum  of  the  injection  line  flow  rates, 
excluding'the  highest  flow  rate,  from 
346  gpm  to  330  gpm  for  the  CCPs  and 
from  459  gpm  to  450  gpm  for  the  SIPs. 

(2)  Revise  the  maximum  pump  flow 
rate  for  the  SIP  from  665  to  670  gpm,  but 
retain  the  CCPs  maximum  pump  flow 
rate  at  its  current  value  of  556  gpm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consfderation,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  will  not  result  in  a 
condition  where  the  material  or  construction 
standards  applicable  prior  to  the  change  are 
altered.  The  ECCS  [emergency  core  cooling 
system]  system  integrity  is  not  affected  by 
this  change,  and  this  change  will  not  affect 
the  ability  of  the  ECCS  to  fulfill  its  design 
functions.  This  change  will  modify  the  pump 
surveillance  criteria  to  prevent  pump  runout 
during  the  test,  but  will  not  affect  the  method 
of  ofieration  of  the  system  and  will  not  alter 
the  testing  method  for  the  pumps.  This 


change  will  slightly  alter  the  acceptance 
criteria  of  the  test,  but  the  changes  have  been 
determined  to  be  enveloped  by  the  ECCS 
pump  flow  and  balance  criteria  assumed  in 
the  safety  analyses  described  in  the  USAR 
[Updated  Safety  Analysis  Report].  This 
change  will  not  affect  the  ability  of  the  ECCS 
to  mitigate  the  consequences  of  any 
previously  evaluated  accident.  The  proposed 
change  will  not  alter,  degrade  or  prevent  the 
resfionse  of  the  ECCS  to  any  accident 
scenarios  evaluated  in  the  USAR.  Therefore, 
neither  the  probability  of  occurrence  nor  the 
consequences  of  any  accident  previously 
evaluated  in  the  USAR  will  be  increased  by 
this  change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  alter  the  existing 
ECCS  pump  flow  test  to  prevent  pump 
runout  during  the  test  by  slightly  altering  the 
acceptance  criteria  of  the  test.  However,  the 
proposed  changes  have  been  determined  to 
he  enveloped  by  the  ECCS  pump  flow  and 
balance  criteria  assumed  in.  the  safety 
analyses  described  in  the  USAR.  This  change 
will  not  create  a  new  type  of  accident  or 
malfunction,  and  the  method  and  manner  of 
plant  op>eration  remains  unchanged.  This 
change  will  not  alter  the  safety  functions  of 
the  ECCS.  The  safety  design  bases  in  the 
USAR  have  not  been  altered,  and  no  new  or 
different  accident-scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  will  be  introduced  as  a  result 
of  this  change.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  other  than 
those  already  evaluated  will  not  tie  created 
by  this  change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  are  no  changes  t>eing  made  to  any 
safety  limits  or  safety  system  settings  that 
would  adversely  impact  plant  safety.  This 
proposed  change  will  have  no  affect  on  the 
availability,  operability  or  performance  of 
any  safety-related  system  or  compionent.  The 
analysis  results  and  conclusions  of  the 
accidents  presented  in  the  current  USAR 
would  not  be  adversely  affected  by  the 
revised  surveillance  requirements  for  the 
ECCS.  This  conclusion  is  drawn  based  on  the 
evaluation  that  confirms  that  the  actual  ECCS 
flow  characteristics  remain  consistent  with 
assumptions  used  in  the  WCGS  [Wolf  Creek 
Generating  Station)  accident  analyses. 
Spiecifically,  the  accident  analyses  which  are 
limiting  with  minimized  ECCS  flow  have 
already  tieen  analyzed  using  revised  ECCS 
flows  that  were  developed  based  on  a  more 
conservative  minimum  flow  than  the 
proposed  minimum  ECCS  flow  requirement. 
For  the  analyses  which  are  limiting  with  a 
higher  ECCS  flow,  the  evaluation  indicated 
that  a  higher  pump  runout  limit  proposed  for 
the  SIPs  would  have  insignificant  effect  on 
the  results  and  conclusions  of  the  analyses. 
The  evalutition  also  indicated  that  the  ECCS 
pump  opierability  would  not  be  a  concern  as 
a  result  of  increasing  the  SIPs  runout  limit 
because  the  available  runout  margin  is 
sufficient  to  accommodate  the  cumulative 
effect  of  the  ECCS  performance  issues.  Based 
on  these  reasons,  it  is  concluded  that 
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implementation  of  the  proposed  changes  will 
have  no  a<lverse  impact  on  the  ECX^S 
subsystems'  operability  and  their  intended 
safety  function.  Therefore,  the  proposed 
change  would  not  result  in  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
.  locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw.  Pittman.  Potts  and  Trowbridge. 
2300  N  Street.  N.W..  Washington.  D.C. 
20037. 

NRC  Project  Director:  William  H. 
Bdteman. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas. 

Date  of  amendment  request: 
December  13,  1995. 

Description  of  amendment  request: 
This  license  amendment  request 
proposes  revising  Surveillance 
Requirement  4.1.3.1.3  to  delete  the 
requirement  for  performing  the  control 
rod  drop  surveillance  test  with  T^vg 
greater  than  or  equal  to  SSl'F.  This 
would  allow  performing  this  test  with 
T.V,  below  SSl'F.  This  change  will  also 
add  justification  for  performing  the  rod 
drop  test  with  T,»,  below  SSl'F  to  Bases 
Section  3/4.1.3,  "Movable  Control 
Assemblies." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  ftroposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  , 

The  proposed  change  will  not  result  in  a 
condition  where  the  material  or  construction 
standards  applicable  prior  to  the  change  are 
altered.  The  rod  control  system  integrity  is 
not  affected  l)y  this  change,  and  this  change 
will  not  affect  the  ability  of  the  system  to 
fulfill  its  design  function.  This  change  will 
allow  the  control  rod  drop  test  to  be 
performed  at  lower  temperatures  than 
currently  allowed,  but  will  not  affect  the 
method  of  operation  of  the  system  and  will 
not  alter  the  drop  time  criterion  of  the  test. 
This  change  will  not  affect  any  fission 


product  barrier,  and  will  not  affect  the 
integrity  of  any  fuel  assembly  or  the  reactor 
internals.  Thus  this  change  will  not  affect  the 
ability  of  the  rod  control  system  to  mitigate 
the  consequences  of  any  previously 
evaluated  accident.  The  proposed  change 
will  not  alter,  degrade  or  prevent  the 
response  of  the  ro<l  control  system  to  any 
accident  scenarios  evaluated  in  the  USAR 
lUpdated  .Safety  Analysis  Report].  Therefore, 
neither  the  probability  of  occurrence  nor  the 
consequences  of  any  accident  previously 
evaluated  in  the  USAR  will  be  increased  by 
this  change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  will  alter  the  existing 
rod  drop  test  to  allow  the  test  to  be 
performed  over  a  range  of  temperatures,  but 
will  not  alter  the  rod  drop  time  criterion  of 
the  test.  This  change  will  not  create  a  new 
type  of  accident  or  malfimction,  and  the 
method  and  manner  of  plant  operation 
remains  unchanged.  This  change  will  not 
alter  the  safety  functions  of  the  rod  control 
system.  The  safety  design  bases  in  the  USAR 
have  not  been  altered,  and  no  new  or 
different  accident  scenaritjs,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  will  be  introduced  as  a  result 
of  this  change.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  other  than 
thoao  already  evaluated  will  not  be  created 
by  this  change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  are  no  changes  being  made  to  any 
safety  limits  or  safety  system  .settings  that 
would  adversely  impact  plant  safety.  This 
proposed  change  will  have  no  affect  on  the 
availability,  operability  or  performance  of 
any  safety-related  system  or  component.  The 
change  will  not  prevent  inspections  or 
surveillances  required  by  the  technical 
specifications,  and  does  not  alter  the  rod 
drop  time  criterion  specified  in  the  technical 
specifications.  Performance  of  the  rod  drop 
tests  at  other  temperatures  allows  an 
alternative  method  to  verify  that  the  rod  drop 
time  currently  specified  in  the  technical 
specifications  and  used  in  the  safety  analyses 
continues  to  be  valid.  Therefore,  the 
proposed  change  would  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Tlferefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621. 

Attorney  for  licensee:  Jay  Silberg.  Esq.. 
Shaw,  Pittman.  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037. 


Nin_.  rnijtLi  uiivciur:  William  H. 
Bateman. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company.  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company,  Docket 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3,  York  County,  Pennsylvania. 

Date  of  amendment  request: 
November  21.  1995 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  revise  surveillance  requirements 
for  the  high  pressure  coolant  injection 
and  reactor  core  isolation  cooling 
systems  and  would  make  an 
administrative  change  to  Section  5.5.7 
of  the  technical  specifications  to 
eliminate  reference  to  a  section  which 
was  previously  eliminated. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  5, 
1995  (60  FR  62271). 

Expiration  date  of  individual  notice: 
January  3.  1996. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company.  Docket 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station,- Unit  Nos.  2  and 
3,  York  County,  Pennsylvania. 

Date  of  amendment  request: 
November  30,  1995. 
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Brief  description  of  amendment 
request:  The  proposed  amendments 
would  revise  the  minimum  allowable 
i:ontrol  rod  scram  accumulator  pressure 
and  charging  water  header  pressure 
from  a  value  of  955  psig  to  a  value  of 
940  psig. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  December  8, 
1995  (60  FR  63073). 

Expiratio.i  date  of  individual  notice: 
January  8,  1996. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

PECO  Energy  Com  p. Hu  I'liblu  Servire 
Electric  and  Gas  Company.  IJt'imarv.i 
Power  and  Light  Companv,  ami 
Atlantic  City  Elect ri(  rompam,  Dorket 
Nos.  50-277  and  5{v  ^78.  Ft>ai  h  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3,  York  County,  Pennsylvania. 

Date  of  amendment  requesc: 
December  19,  1995. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  ventilation  filter  test 
program  (VFTP)  bypass  and  penetration 
leakage  test  acceptance  criteria  from  less 
than  0.05  percent  to  less  than  1.0 
percent.  The  change  corrects  an 
administrative  error  that  occurred 
during  the  development  of  the  Peach 
Bottom  Improved  Technical 
Specifications  which  were  issued  as 
Amendments  210  and  214  to  the  Peach 
Bottom  licenses  on  August  30,  1995. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  December  27, 
1995  (60  FR  66997). 

Expiration  date  of  individual  notice: 
January  25,  1996. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSrrORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Notice  of  Issuance  of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 


Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  (  FR  '.  1  22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Baltimore  Gas  and  Electric  Company, 
l)o(kf(  \o  5(Vn  7,  Calvert  Clifls 
Nuclear  Power  Plant,  Unit  No.  1, 
Calvert  County,  Maryland. 

Date  of  application  for  amendment: 
October  20, 1995. 

Brief  description  of  amendment:  The 
one-time  amendment  revises  the  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  No.  1 
Technical  Specifications  by  extending 
certain  18-month  instrument 
surveillancfc  intervals  by  a  maximum  of 
39  days  to  March  31,  1996.  This 
amendment  will  be  superseded  by 
Amendment  No.  208  when  it  is 
implemented  prior  to  restart  from  the 
Unit  No.  1  spring  1996  refueling  outage. 

Date  of  issuance:  December  28,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  209. 

Facility  Operating  License  No.  DPR- 
53:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27,  1995  (60  FR 
58396). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  December  28, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calvert  ClifiBs 
Nuclear  Power  Plant,  Unit  No.  2, 
Calvert  County,  Maryland. 

Date  of  application  for  amendment: 
October  2,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  regarding  allowable 
outage  time  (AOT)  associated  with  the 
control  room  emergency  ventilation 
system.  It  extends  the  AOT  for  one  train 
from  7  days  to  30  days  on  a  one-time 
basis  (for  the  loss  of  the  emergency 
power  supply  only)  to  allow  for 
modifications  during  the  upcoming  Unit 
No.  1  refueling  outage  in  the  spring  of 
1996. 

Date  of  issuance:  December  19.  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  during  the 
Unit  No.  1  spring  1996  refueling  outage. 

Amendment  No.:  187. 

Facility  Operating  License  No.  DPR- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  8, 1995  (60  FR 
56363). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
1995. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois. 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois. 

Date  of  application  for  amendments: 
September  10, 1993,  as  supplemented 
on  June  16, 1995. 

Brief  description  of  amendments:  This 
application  upgrades  the  current  custom 
Technical  Specifications  (TS)  for 
Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUREG-0123,  "Standard 
Technical  Specification  General  Electric 
Plants  BWR/4."  This  application 
upgrades  only  Section  3/4.8  (Plant 
Systems). 

Itoteo/issuonce;  December  19,  1995. 
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Effective  date:  In 1 1 1 1 f  <  1 1 d r » •  i )  .  ui  r it- 
implemented  no  later  than  June  30, 
1996. 

Amendment  Nos.:  144. 138.  166,  and 
162. 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  19.  1995  (60  FR  37086). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  for  Dresden.  Morris  Area 
Public  Library  District,  604  Liberty 
Street.  Morris,  Illinois  60450;  for  Quad 
Cities.  Dixon  Public  Library.  221 
Hennepin  Avenue,  Dixon.  Illinois 
61021. 

Commonwealth  Edison  Company, 
Deckel  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois. 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois. 

Date  of  application  for  amendments: 
September  15,  1995. 

Brief  description  of  amendments:  The 
amendments  upgrade  the  current 
custom  Technical  Specifications  (TS) 
for  Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUREG-0123,  "Standard 
Technical  Specification  General  Electric 
Plants  BWR/4."  The  application  dated 
September  15,  1995,  contains  some  of 
the  TSUP  open  items  from  previous 
Dresden  and  Quad  Cities  TS 
amendments  issued  by  the  NRC. 

Date  of  issuance:  December  19,  1995. 

Effective  dote:  Immediately,  to  be 
implemented  no  later  than  June  30, 
1996. 

Amendment  Nos.:  145, 139.  167  and 
163 

Facility  Operating  License  Nos.  DPR- 
19.  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  5,  1995  (60  FR  52220). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  19. 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  for  Dresden.  Morris  Area 
Public  Library  District,  604  Liberty 
Street.  Morris.  Illinois  60450;  for  Quad 


L.uies,  Lnxoii  ruuiiL  LiDrar>,  ^zi 
Hennepin  Avenue.  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois. 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  C^ounty,  Illinois. 

Date  of  application  for  amendments: 
September  17,  1993,  as  supplemented 
July  28.  1995. 

Brief  description  of  amendments:  This 
application  upgrades  the  current  custom 
Technical  Specifications  (TS)  for 
Dresden  and  Quad  Cities  to  the 
Standard  Technical  Specifications 
contained  in  NUREG-0123,  "Standard 
Technical  Specification  General  Electric 
Plants  BWRy4.'  This  application 
upgrades  only  Section  3/4.5  (Emergency 
Core  Cooling  Systems). 

Date  of  issuance:  December  27,  1995. 

Effective  date:  Immediately,  to  be 
implemented  no  later  than  June  30, 
1996. 

Amendment  Nos.:  146,  140,  168,  and 
164. 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  16,  1995  (60  FR 
42599). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
1995. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  .Station,  Units  2 
and  3,  Grundy  County,  Illinois. 

Date  of  application  for  amendments: 
November  14.  1995. 

Brief  description  of  amendments: 
These  amendments  change  the 
implementation  dates  of  all  previous 
TSUP  amendments  from  December  31, 
1995,  to  no  later  than  June  30,  1996. 

Date  of  issuance:  December  29,  1995. 

Effective  date:  December  29,  1995. 

Amendment  Nos.:  147  and  141. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  license. 


uutu  of  initial  notice  in  Federal 
Register  November  29,  1995  (60  FR 
61272). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1995. 

No  signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District.  604  Liberty  Street,  Morris, 
Illinois  60450. 

Commonwealth  Edison  Company, 
Docket  No.  50-373,  LaSalle  County 
Station,  Unit  1,  LaSalle  County,  Illinois. 

Date  of  application  for  amendment: 
October  2,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  safety/relief 
valve  (SRV)  safety  function  lift  setting 
allowable  tolerance  band  from  -3/+l% 
to  ±3%  and  includes  a  requirement  for 
the  lift  settings  to  be  within  ±1%  of  the 
technical  specification  limit  following 
testing. 
Date  of  issuance:  January  3,  1996. 
Effective  date:  Upon  date  of  issuance; 
shall  be  implemented  prior  to  the  restart 
of  Unit  1  from  its  seventh  refueling 
outage. 
Amendment  No.:  \06. 
Facility  Operating  License  No.  NPF- 
11:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  27,  1995  (60  FR 
58398). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  3,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina. 

Date  of  application  for  amendments: 
September  5,  1995. 

Brief  description  of  amendments:  In 
Section  5.2.5  of  the  Catawba  Safety- 
Evaluation  Report  (SER,  NUREG-0954), 
the  NRC  staff  identified  that  the  air 
particulate  monitors  (EMF38,  at  both 
Units  1  and  2),  are  designed  to  seismic 
Category  I  requirements.  A  recent 
engineering  review  by  the  licensee, 
determined  that  documentation  did  not 
exist  to  show  these  monitors  are 
designed  to  seismic  Category  I 
requirements.  In  a  submittal  dated 
September  8,  1994,  the  licensee 
proposed  a  technical  justification  for  not 
requiring  the  subject  monitors  to  be 
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seismic  Category  I,  and  by  letter  dated 
September  5,  1995,  provided  additional 
justification  and  requested  amendments 
to  the  licenses  for  both  Units  1  and  2. 
The  NRC  staff  has  reviewed  the 
licensee's  justification  and  concludes 
that  the  containment  air  particulate 
monitors  at  Catawba  do  not  have  to 
meet  seismic  Category  1  requirements. 
The  bases  for  this  conclusion  are 
included  in  the  NRC  staffs  Safety 
Evaluation. 

Date  of  issuance:  December  29,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 140;  Unit 
2—134. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Updated  Final  Safety  Analysis 
Report. 

Date  of  initial  notice  in  Fedfrai 
Register:  November  28,  1995  (60  FR 
58690). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1995  and  an  Environmental  Assessment 
dated  December  22,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company.  ()(u  kci  \os.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Meckirnbur^ 
County,  North  Carolina. 

Date  of  application  for  amendments: 
September  1,  1995.  as  supplemented  by 
letters  dated  October  17  and  November 
15,  1995. 

Brief  description  of  amendments:  The 
requested  changes  would  revise 
Technical  Specification  (TS)  6.9.1.9  to 
include  references  to  updated  or 
recently  approved  methodologies  used 
to  calculate  cycle-specific  limits 
contained  in  the  Core  Operating  Limits 
Report  (COLR).  The  subject  references 
have  previously  been  reviewed  and 
approved  by  the  NRC  staff 

Date  of  issuance:  December  19,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 160;  Unit 
2—142. 

Facility  Operating  IJcense  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  25,  1995  (60  FR 
54718). 

The  October  17  and  November  15, 
1995,  letters  provided  clarifying 


information  that  did  not  change  the 
scope  of  the  September  1,  1995, 
application  and  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Dukp  Powpf  Company,  Docket  Nos.  50- 

3f)<)  and  50-  (70   McGuire  Nuclear 
St.ition.  1  nits  1  ,im!  2.  Mecklenburg 
County.  .North  Laioiina. 

Date  of  application  for  amendments: 
January  12,  1995,  as  supplemented  by 
letter  dated  June  29,  1995. 

Brief  description  of  amendments:  The 
amendments  would  revise  and  clarify 
portions  of  Technical  Specification 
Section  6.0,  "Administrative  Controls." 

Date  of  issuance:  December  19,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1—161;  Unit 
2—143. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  15,  1995  (60  FR  14018). 

The  June  29,  1995,  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  January  12, 
1995,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  December  19,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  AtVins  Library,  University  .of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duke  Power  Company,  Docket  Nos.  50- 
269.  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina. 

Date  of  application  of  amendments: 
July  26,  1995,  as  supplemented  by  letter 
dated  November  20,  1995. 

Brief  description  of  amendments:  The 
amendments  add  a  footnote  to 
Technical  Specification  3.7.8  to  provide 
for  a  one-time  extension  of  the 
allowable  outage  time  from  72  hours  to 
7  days  for  the  Oconee  overhead 
emergency  power  path  to  be  inoperable, 
so  that  proposed  modifications  to  the 


degraded  grid  protection  system  and  the 
external  grid  trouble  protection  system 
may  be  performed. 

Date  of  Issuance:  December  27,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 213;  Unit 
2—213;  Unit  3—210. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-A7,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  16,  1995  (60  FR 
42601). 

The  November  20. 1995,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  July  26, 
1995,  application  and  the  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  27,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas. 

Date  of  application  for  amendment: 
July  19,  1995. 

Brief  description  of  amendment:  The 
amendment  reduced  the  requirements 
associated  with  the  exercise  frequency 
of  control  element  assemblies  from  once 
per  31  days  to  once  per  92  days. 

Date  of  issuance:  December  22,  1995. 

Effective  date:  December  22,  1995,  to 
be  implemented  within  30  days. 

Amendment  No.:  173. 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  11,  1995  (60  FR 
52929). 

The  Commission's  related  evaluation- 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/ocat/on;  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas. 

Date  of  application  for  amendment: 
April  4,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  surveillance 
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requirements  associated  with  the  mam 
turbine  steam  valves. 

Date  of  issuance:  December  22,  1995. 

Effective  date:  December  22,  1995,  to 
be  implemented  within  30  days. 

Amendment  No.:  174. 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  5,  1995  (60  FR  35069). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  22, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  AR  72801. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida. 

Date  of  application  for  amendments: 
September  11,  1995,  as  supplemented 
by  letter  dated  November  22,  1995. 

Brief  description  of  amendments: 
These  amendments  revise  the 
emergency  diesel  generator  testing 
requirements  to  incorporate  the 
recommendations  of  Generic  Letters  93- 
05  and  94-01. 

Date  of  issuance:  December  28,  1995. 

Effective  date:  December  28,  1995. 

Amendment  Nos.  181  and  175. 

Facility  Operating  Licenses  Nos.  DPR- 
31  and  bPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  October  11,  1995  (60  FR 
52930). 

The  Conmiission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  Oty  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia. 

Date  of  application  for  amendments: 
December  2,  1994. 

Brief  description  of  amendments:  The 
amendments  replace  Appendix  B, 
"Environmental  Technical 
Specifications."  with  an  Environmental 
Protection  Plan  (Nonradiological)  and 
revise  the  Operating  Licenses  to  reflect 
these  changes. 


Date  of  issuance:  December  19,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1 — 199;  Unit 
2—140. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications  and  Operating 
Licenses. 

Date  of  initial  notice  in  Federal 
Register:  January  4,  1995  (60  FR  502). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C  Cook, 
Nuclear  Plant.  Unit  No.  1,  Berrien 
County,  Michigan. 

Date  of  application  for  amendment: 
April  13,  1995,  as  supplemented  August 
28  and  October  27,  1995. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  to  allow  use  of  laser- 
welded  sleeves  to  repair  defective  steam 
generator  tubes. 

Date  of  issuance:  January  4,  1996. 

Effective  date:  January  4,  1996,  with 
full  implementation  within  45  days. 

Amendment  No.:  205. 

Facility  Operating  License  No.  DPR- 
5fl.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6,  1995  (60  FR  29877). 

The  August  28  and  October  27,  1995, 
supplements  provided  clarifying 
information  and  updated  Technical 
Specification  pages.  These  supplements 
did  not  change  the  proposed  no 
significant  hazards  considerations 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  4,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut. 

Date  of  application  for  amendment: 
August  31,  1995,  as  supplemented 
December  5,  1995. 

Brief  description  of  amendment:  The 
amendment  modifies  the  definition  of 


HOT  SHUTDOWN  and  COLD 
SHUTDOWN  to  specify  that  the 
definitions  are  not  applicable  during  the 
performance  of  an  inservice  hydrostatic 
and  leak  test  (IHLT).  Technical 
Specification  Section  3.6. B  and  4.6.B  is 
modified  by  adding  Section  3.6.B.l.b 
and  4.6. B.l.b  to  identify  the 
requirements  that  must  be  satisfied  to 
consider  the  reactor  in  COLD 
SHUTDOWN  during  the  performance  of 
an  IHLT.  In  addition,  the  amendment 
changes  temperature  specific 
requirements  on  several  pages  to  mode 
or  condition  specific  requirements; 
makes  several  editorial  changes;  and 
changes  the  associated  Bases. 

Date  of  issuance:  December  29,  1995. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  90. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  27,  1995  (60  FR 
49940). 

The  December  5,  1995,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  29, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut. 

Date  of  application  for  amendment: 

May  1.  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  extend  the  interval  for 
performance  of  selected  surveillances  to 
accommodate  a  24-month  fuel  cycle. 
Specifically,  this  amendment  changes 
the  definition  for  a  refueling  interval, 
changes  the  BASES  for  surveillances 
that  are  performed  at  least  once  each 
fuel  cycle  and  changes  the  surveillance 
frequencies  for: 

(1)  The  flow  path  tests  of  the  boron 
injection  system, 

(2)  The  operability  tests  of  the  digital 
rod  position  indicatiors, 

(3)  The  drop  time  of  the  full-length 
shutdown  and  control  rods, 

(4)  The  channel  calibration  of  the 
loose-part  detection  system, 


(5)  The  channel  calibration  of  the 
seismic  monitoring  instrumentation, 

(6)  The  activation  of  the  pumps  and 
the  flow  path  tests  of  the  valves  in  the 
containment  quench  and  recirculation 
spray  systems  and 

(7)  The  tests  of  the  intended  actuation 
positions  of  the  containment  isolation 
valves. 

Date  of  issuance:  December  28, 1995. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  90 
days. 

Amendment  No.:  122. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27, 1995  (60  FR 
58402). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1995. 

No  significant  hazards  consideration 
comments  received:  No.     *- 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northeast  Nuclear  Energy  Companv  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut. 

Date  of  application  for  amendment: 
July  17,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  pertaining  to  the  plant  air 
filtration  and  ventilation  systems  to 
extend  the  surveillance  frequencies  that 
are  now  required  to  be  performed  at 
least  once  per  18  months  to  specify  that 
the  surveillances  are  to  be  performed  at 
least  once  each  refueling  interval. 

Date  of  issuance:  December  28,  1995. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  90 
days. 

Amendment  No.:  123. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  27, 1995  (60  FR 
58402). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 


Northo.jst  Nuclear  Knergy  Company,  et 
al  .  l)()(  kfi  \i)  .>0-^23,  Millstone 
\u<  lear  Fowfr  Station,  Unit  No.  3,  New 
!  (Huion  (  ()uni\.  Connecticut. 

ijuic  uj  upphcotion  for  amendment: 
July  14.  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  frequency  of 
those  surveillance  requirements  for  the 
emergency  core  cooling  systems  that 
now  require  that  the  surveillances  be 
performed  "at  least  once  per  18 
months"  to  specify  that  the 
surveillances  be  performed  "at  least 
once  each  refueling  interval." 

Date  of  issuance:  December  28, 1995. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  90 
days. 

Amendment  No.:  124. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  27,  1995  (60  FR 
58402). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thfee  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 

Pacific  das  and  Klectric  Company, 
D()(k»'l  \os    ")()  2~'  .inii  50-323,  Diablo 
Canyon  \ui  lea;  Fuwei  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California. 

Date  of  application  for  amendments: 
September  29,  1995. 

Brief  description  of  amendments:  The 
amendments  added  a  one-time  footnote 
to  the  Technical  Specifications  related 
to  the  diesel  generator  fuel  oil  storage 
and  transfer  system  to  permit  each  of 
the  existing  storage  tanks  to  be  removed 
from  service  for  up  to  60  days  so  they 
can  be  replaced  with  double  walled 
tanks  and  piping  that  comply  with  new 
California  regulations. 

Date  of  issuance:  January  3. 1996. 

Effective  date:  January  3.  1996.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  109;  Unit  2 — 
Amendment  No.  108. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  27, 1995  (60  FR 
58403). 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  3,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/ocat/on.- California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133.  Humboldt  Bay 
Power  Plant,  Unit  3,  Humboldt  County, 
California. 

Date  of  application  for  amendment: 
October  8.  1993.  as  supplemented 
October  28. 1994. 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specification  by  deleting  Figure  II-2, 
"Restricted  Area  Per  10  CFR 
20.3(a)(14)"  and  by  deleting  the 
restricted  area  boundary  line  from 
Figure  V-3,  "HBPP  Groundwater 
Monitoring  System  Wells." 

Date  of  issuance:  December  21,  1995. 

Effective  date:  This  license" 
amendment  is  effective  as  of  the  date  of 
its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  from 
the  date  of  issuance. 

Amendment  No.:  30. 

Facility  License  No.  DPR-7:  This 
amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  January  5,  1994  (59  FR  624). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Humboldt  County  Library, 
1313  3rd  Street,  Eureka,  California 
95501. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania. 

Date  of  application  for  amendments: 
March  31,  1995. 

Brief  description  of  amendments:  The 
amendments  incorporate  a  change  in  the 
Station  Technical  Specifications  for 
both  units  that  modifies  the  requirement 
in  TS  4.4.4.3.3  to  have  the  pH  of  the 
reactor  coolant  measured  every  72 
hours.  The  amendments  add  the 
clarification  that  the  pH  measurement 
will  be  performed  only  when  the 
coolant  conductivity  is  greater  than  1.0 
micro-mho/cm  at  25''C  (°77). 

Date  of  issuance:  January  3,  1996. 
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Effective  date:  Both  units,  as  of  date 
of  issuance  and  are  to  be  implemented 
within  30  days. 

Amendment  Nos.:  156  and  127. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26.  1995  (60  FR  20522). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  3,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location :OsteThoui  Free  Library, 
Reference  Depiartment,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company.  Docket  No.  50-388. 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County.  Pennsylvania. 

Date  of  application  for  amendment: 
August  11,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Unit  2  Technical 
Specifications  (TSs)  to  reestablish  the 
original  operability  requirements  for  the 
Neutron  Flux  function,  and  to  delete  the 
footnote  that  was  added  to  TS  page  3/ 
4  3-71  under  Amendment  No.  115, 
regarding  the  length  of  time  that  the 
revised  operability  values  were  valid. 

Date  of  issuance:  January  3,  1996. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days. 

Amendment  No.:  128. 

Facility  Operating  License  No.  NPF- 
22.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  13.  1995  (60  FR 
47623). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  3,  1996. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York. 

Date  of  application  for  amendment: 
May  12.  1995. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  (TSs)  to  extend  the 
surveillance  test  intervals  for  the 
emergency  service  water  system  to 
support  24-month  operating  cycles. 
Surveillance  test  interval  extensions  are 
denoted  as  being  performed  "every  24 


months"  or  "at  least  once  per  24 
months"  consistent  with  the  guidance 
provided  in  Generic  Letter  (GL)  91-04, 
"Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
24-Month  Fuel  Cycle,"  dated  April  2, 
1991.  The  NRC  staff  has  determined  that 
the  proposed  TS  changes  are  in 
accordance  with  GL  91-04,  and  are 
therefore  acceptable. 

Date  of  issuance:  December  21,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  230. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  13,  1995  (60  FR 
47623) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Departjnent,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

South  Carolina  Electric  &  Gas 
Company,  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395, 
Virgil  C  Summer  Nuclear  Station,  Unit 
No;  1,  Fairfield  County,  South  Carolina. 

Date  of  application  for  amendment: 
February  21,  1995.  as  supplemented  on 
August  31,  1995,  and  December  4,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Sjjecifications  (TS)  support  of  the 
licensee's  plan  to  implement  the  revised 
10  CFR  Part  20,  'Standards  for 
Protection  Against  Radiation."  Also, 
several  editorial  changes  to  improve  the 
clarity  of  the  TS  were  made. 

Date  of  issuance:  December  28,  1995. 

Effective  date:  90  days  after  issuance. 

Amendment  No.:  130. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Register.  March  29.  1995  (60  FR  16200). 
Renoticed  on  September  27.  1995  (60  FR 
49946)  due  to  changes  in  the  licensee's 
proposed  no  significant  hazards 
consideration  analysis  that  were 
included  in  the  August  31.  1995 
supplemental  letter.  The  Dec-ember  4, 
1995  letter  provided  supplemental 
information  that  did  not  change  the 
second  proposed  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28.  1995. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Fairfield  County  Library.  300 
Washington  Street,  Winnsboro.  SC 
29180. 

Union  Electric  Company,  Docket  No. 
50-^83,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri. 

Date  of  application  for  amendment: 
June  21, 1994.  as  supplemented  by  letter 
dated  October  23,  1995. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  6.5.1,  6.5.2  and  6.5.3 
to  relocate  the  review  and  audit 
requirements  of  the  On-site  Review 
Committee  (ORC)  and  the  Nuclear 
Safety  Review  Board  (NSRB)  to  the 
Operational  Quality  Assurance  Manual 
(C)QAM).  In  addition,  the  amendment 
deletes  reference  to  the  Manager, 
Nuclear  Safety  and  Emergency 
Preparedness,  in  TS  6.2.3.  The  Index  is 
revised  to  reflect  the  relocations. 

Date  of  issuance:  December  26,  1995. 

Effective  date:  December  26,  1995,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  No.:  107. 

Facility  Operating  License  No.  NPF- 
30.  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  31,  1994  (59  FR  45036) 
and  November  27,  1995  (60  FR  58406). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  26,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton, 
Missouri  65251. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
July  20,  1995. 

Brief  description  of  amendments: 
These  amendments  establish  a  new 
setpoint  for  the  steam  generator  high- 
high  level  and  provide  more  restrictive 
setting  limits  for  certain  reactor 
protection  system/engineered  safety 
features  actuation  system  setpoints. 

Date  of  issuance:  December  28,  1995. 

Effective  date:  December  28,  1995. 

Amendment  Nos.  206  and  206. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  30,  1995  (60  FR 
45190). 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Wisconsin  Public  Service  Corpuraiiun, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin. 

Date  of  application  for  amendment: 
September  19,  1995. 

Brief  description  of  amendment:  The 
amendment  makes  administrative 
changes  to  the  KNPP  Technical 
Specifications  (TS)  to  improve  their 
clarity  and  consistency.  The  amendment 
includes  changes  to  reflect  revisions  to 
10  CFR  Part  20,  and  changes  to  correct 
minor  typographical  and  format 
inconsistencies  as  part  of  the  licensee's 
ongoing  effort  to  convert  the  TS  to  the 
WordPerfect  format. 

Date  of  issuance:  December  21,  1995. 

Effective  date:  December  21,  1995. 

Amendment  No.:  122. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  11,  1995  (60  FR 
52936). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301   Point 
Beach  Nuclear  Plant,  Unit  Nos.  i  duti 
2,  Town  of  Two  Creeks,  Manitowoc 
County.  Wisconsin. 

Date  of  application  for  amendments: 
April  27,  1995,  as  supplemented  by 
letter  dated  November  29,  1995. 

Brief  description  of  amendments:  The 
amendments  revise  "TS  Table  15.3.5-1, 
"Engineered  Safety  Features  Initiation 
Instrument  Setting  Limits,"  and  TS 
Table  15.3.5-3,  "Engineered  Safety 
Features."  Setting  limits  are  modified 
and  references  are  changed.  The  bases 
forTS  Section  15.3.5,  "Instrumentation 
System,"  are  also  changed  to  be 
consistent  with  the  TS  changes. 

Date  of  issuance:  December  27,  1995. 

Effective  date:  December  27,  1995. 

Amendment  Nos.:  167  and  171. 


Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  23,  1995  (60  FR  27346). 
The  November  29,  1995,  submittal 
provided  supplemental  information 
which  did  not  change  the  initial  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
c  ontained  in  a  Safety  Evaluation  dated 
December  27,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  ]oseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Dated  at  Rockville,  Maryland,  this  11th  day 
January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects — III/IV, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  96-676  Filed  1-19-96;  8:45  am) 
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Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

"The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-8016 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  a  proposed  Revision  1  to 
Regulatory  Guide  8.37,  "Constraints  for 
Air  Effluents  for  Licensees  Other  Than 
Power  Reactors."  This  guide  is  being 
revised  to  provide  guidance  on 
demonstrating  compliance  with 
proposed  constraints  for  air  effluents. 
These  constraints  were  delineated  in 
amendments  that  were  proposed  for  10 
CFR  Part  20.  "Standards  for  Protection 
Against  Radiation,"  on  December  13, 
1995  (60  FR  63984). 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  draft  guide.  Comments  should  be 


accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directivts  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  will  be  most  helpful  if 
received  by  March  12, 1996. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet.  Background 
documents  on  the  rulemaking  are  also 
available  for  downloading  and  viewing 
on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegCuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu,"  For  further  information 
about  options  available  for  NRC  at 
FedWorld  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-8020;  Tehiet  via  Internet: 
fedworld.gov  (192.239.93.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworid.gov  (192.239.92.205);  and 
World  Wide  Web  using:  http:// 
www.fedworld.gov  (this  is  the  Uniform 
Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contact  FedWorld,  the 
NRC  subsystem  will  be  accessed  from 
the  main  FedWorld  menu  by  selecting 
the  "F — Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "A — Regulatory 
Information  Mall."  At  that  point,  a 
menu  will  be  displayed  that  has  an 
option  "A — U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  main  menu.  You  can  also 
go  directly  to  the  NRC  Online  area  by 
typing  "/go  nrc"  at  a  FedWorld 
command  line.  If  you  access  NRC  from 
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KedWorld  s  mam  menu,  you  may  rwturn 
to  FedWorld  by  selecting  the  "Return  to 
FedWorld"  option  from  the  NRC  Online 
Main  Menu.  However,  if  you  access 
NRC  at  FedWorld  by  using  NRCs  toll- 
free  number,  you  will  have  full  access 
to  all  NRC  systems,  but  you  will  not 
have  access  to  the  main  FedWorld 
system.  For  more  information  on  NRC 
bulletin  boards  call  Mr.  Arthur  Davis. 
Systems  Integration  and  Development 
Branch.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  415-5780;  e-mail 
AXD3©nrc.gov.  For  more  information 
on  this  Draft  Regulatory  Guide  DG- 
8016,  contact  Ms.  Charleen  Raddatz, 
telephone  (301)  415-6215;  e-mail 
CTR©nrc.BOv. 

Althougn  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  items  for 
inclusion  in  guides  currently  being 
developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Director,  Distribution  and 
Mail  Services  Section.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  Servicas  Section.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Sher  Bahadur, 

Acting  Director,  Division  of  Regulatory 
Applications.  Office  of  Nuclear  Begulatory 
Research. 

jFR  Doc  96-679  Filed  1-19-96;  8:45  ami 
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National  Academy  of  Sciences, 
Institute  of  Medicine;  Receipt  of  Report 
on  NRCs  Medical  Use  Program 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Report  on  NRCs  medical  use 

program:  Notice  of  receipt. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  is  publishing  for  public 
comment  a  notice  of  receipt  of  a 


prwpublicdtion  copy  ol  d  fttpurt  troiii  thw 
National  Academy  of  Sciences.  Institute 
of  Medicine  (lOM).  entitled  "Radiation 
in  Medicine:  A  Need  for  Regulatory 
Reform."  prepared  as  part  of  an  external 
review  of  the  NRCs  medical  use 
regulatory  program.  The  goal  of  the 
external  review  was  to  develop  an 
assessment  of  the  adequacy  and 
appropriateness  of  the  current 
regulatory  framework  for  medical  use  of 
byproduct  material.  NRC  is  currently 
reviewing  and  analyzing  the  report.  As 
part  of  the  initial  review.  NRC  is 
soliciting  comments  on  the  possible 
impact  of  the  report,  to  include  any 
views  on  policy,  legislative,  rulemaking, 
and  guidance  issues.  There  will  be 
additional  opportimity  for  discussion 
during  the  ongoing  analysis  of  the 
report. 

DATES:  Submit  comments  by  April  22, 
1996.  Comments  received  after  this  date 
will  be  considered,  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensiire 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
to  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch. 

For  a  copy  of  the  prwpublicalion 
report.  "Radiation  in  Medicine:  A  Need 
for  Regulatory  Reform."  contact: 
National  Academy  Press,  Office  of  News 
and  Public  Information,  2101 
Constitution  Avenue,  NW.  Washington, 
DC  20418,  or  telephone  (202)  334-3313 
or  (Toil-Free)  (800)  624-6242. 
FOR  FURTHER  INFOmHATION  CONTACT: 
Patricia  K.  Holahan.  Ph.D..  U.S.  Nuclear 
Regulatory  Commission,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
MS  T8F5,  Washington,  DC  20555. 
Telephone  (301)  415-7270. 
SUPPLEMENTARY  INFORMATION:  In  January 
1994,  the  NRC  contracted  with  the 
National  Academy  of  Sciences,  lOM,  to 
conduct  an  external  review  of  the  NRCs 
medical  regulatory  program.  It  included 
a  review  of  the  basic  regulatory  rules, 
policies,  practices,  and  procedures. 
There  were  three  major  goals  of  the 
study:  (1)  Examination  of  the  overall 
risk  associated  with  the  use  of  ionizing 
radiation  in  medicine;  (2)  examination 
of  the  broad  policy  issues  that  underlie 
the  regulation  of  the  medical  uses  of 
radioisotopes;  and  (3)  a  critical 
assessment  of  the  current  framework  for 
the  regulation  of  the  medical  uses  of 
byproduct  material.  The  NRC  was 
seeking  specific  recommendations  on 
two  major  issues:  (1)  A  uniform  national 
approach  to  the  regulation  of  ionizing 
radiation  in  all  medical  applications, 
including  consideration  of  how  the 


regulatory  authority  and  responsibility 
for  medical  devices  sold  in  interstate 
commerce  for  application  of  radiation  to 
human  beings  should  be  allocated 
among  Federal  Government  agencies 
and  between  the  Federal  and  State 
Governments;  and  (2)  appropriate 
criteria  to  measure  the  effectiveness  of 
regulatory  program(s)  needed  to  protect 
public  health  and  safety. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  January.  1996. 

Carl  |.  Paperielio, 

Director.  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

|FR  Doc.  96-697  Filed  1-19-96;  8:45  ami 
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Comnrtonwealth  Edison  Company 
(Dresden  Nuclear  Power  Station,  Unit 
Nos.  2  and  3);  Exemption 

I 

The  Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-19 
and  DPR-25,  which  authorize  operation 
of  the  Dresden  Nuclear  Power  Station, 
Units  2  and  3  (the  facilities).  The 
licenses  provide,  among  other  things, 
that  the  facilities  are  subject  to  all  the 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facilities  are  boiling  water 
reactors  located  at  the  licensee's  site  in 
Grundy  County,  Illinois. 

II 

In  10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage," 
paragraph  (a),  in  part,  states  that  "the 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

In  10  CFR  73.55(d),  ''^Access 
Requirements,"  paragraph  (1),  it 
specifies  that  "the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area."  Also,  10 
CFR  73.55(d)(5)  requires  that  "A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to.  protected 
areas  without  escort."  It  further  states 
that  individuals  not  employed  by  the 
licensee  (e.g..  contractors)  may  be 
authorized  access  to  protected  areas 
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without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area   *   *   *." 

By  letter  dated  November  20,  1995, 
the  licensee  requested  an  exemption 
from  certain  requirements  of  10  CFR 
73.55.  The  licensee  proposes  to 
implement  an  alternative  unescorted 
access  system  which  would  eliminate 
the  need  to  issue  and  retrieve  picture 
badges  at  the  entrance/exit  location  to 
the  protected  area  and  would  allow  all 
individuals,  including  contractors,  to 
keep  their  picture  badges  in  their 
possession  when  departing  Dresden 
Station. 

lU  I 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  .which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
protected  area  for  both  employee  and 
contractor  personnel  into  Dresden 
Station,  Units  2  and  3,  is  controlled 
through  the  use  of  picture  badges. 
Positive  identification  of  personnel  who 
are  authorized  and  request  access  into 
the  protected  area  is  established  by 
security  personnel  making  a  visual 
comparison  of  the  individual  requesting 
access  and  that  individual's  picture 
badge.  In  accordance  with  10  CFR 
73.55(d)(5).  contractor  personnel  are  not 
allowed  to  take  their  picture  badges  off 
site.  In  addition,  in  accordance  with  the 
plant's  physical  security  plan,  the 
licensee's  employees  are  also  not 
allowed  to  take  their  picture  badges  off 
site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 


control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  picture  badges  in  their 
possession  when  departing  the  Dresden 
Station. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91— 0276 
UC— 906  Unlimited  Release,  June  1991. 
Based  on  the  Sandia  report  and  the 
licensee's  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  current  system.  * 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5),  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
Dresden  Station. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 


otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR  73.55(d)(5)  that 
individuals  who  have  been  granted  • 

unescorted  access  and  are  not  employed  by 
the  licensee  are  to  return  their  picture  badges 
upon  exit  from  the  protected  area  is  ao  longer 
necessary.  Thus,  these  individuals  may  keep 
their  picture  badges  in  their  possession  up>on 
leaving  Dresden  Nuclear  Power  Station. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (61  FR  669). 

Dated  at  Rockvi)le.  Maryland,  this  5th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 
Deputy  Director,  Division  of  Reactor 
Projects — III/IV,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  96-701  Filed  1-19-96;  8:45  am] 

BILLING  CODE  7590-01-^ 


[Docket  Nos.  SIN  50-454  and  SIN  50-455] 

Commonwealth  Edison  Company 
(Byron  Station,  Units  1  and  2); 
Exemption 

I 

Commonwealth  Edison  Company 
(ComEd,  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66,  which  authorize  operation 
of  Byron  Station,  Units  1  and  2  (the 
facilities).  The  licenses  provide,  among 
other  things,  that  the  facilities  are 
subject  to  all  the  rules,  regulations,  and 
Orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facilities  are  pressurized  water 
reactors  located  at  the  licensee's  site  in 
Ogle  County,  Illinois. 

II 

In  10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage," 
paragraph  (a),  in  part,  states  that  "the 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

In  10  CFR  73.55(d),  "Access 
Requirements,"  paragraph  (1),  it 
specifies  that  "the  licensee  shall  control 
all  points  of  personnel  and  vehicle 
access  into  a  protected  area."  Also,  10 
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CFK  7J.55itii(5i  rwquirws  that    A 
numbered  picture  badge  identification 
system  shall  be  used  for  all  individuals 
who  are  authorized  access  to  protected 
areas  without  escort."  It  further  states 
that  individuals  not  employed  by  the 
licensee  (e.g.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  that  the 
individual,  "receives  a  picture  badge 
upon  entrance  into  a  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area.  *   *  *" 

Tne  licensee  proposes  to  implement 
an  alternative  unescorted  access  system 
which  would  eliminate  the  need  to 
issue  and  retrieve  picture  badges  at  the 
entrance/exit  location  to  the  protected 
area  and  would  allow  all  individuals, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  the  Byron  site. 

UI 

Pixrsuant  to  10  CFR  73.5.  "Specific 
exemptions,"  the  Commission  may, 
upon  application  of  interested  person  or 
upon  its  own  initiative,  grant  such 
exemptions  from  the  requirements  of 
the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
According  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  the  same 
"high  assurance"  objective,  that  the 
proposed  measures  meet  the  general 
performance  requirements  of  the 
regulation,  and  that  the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage  equivalent 
to  that  which  would  be  provided  by  the 
regulation. 

Currently,  unescorted  access  into  the 
Byron  Station,  Units  1  and  2,  is 
controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5). 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  off  site.  In 
addition,  in  accordance  with  the  plant's 
physical  security  plan,  the  licensee's 
employees  are  also  not  allowed  to  take 
their  picture  badges  off  site. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 


geometry)  registered  with  their  pu-lure 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  but  mu.st  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  piciure  badges  in  their 
possession  when  departing  the  Byron 
site. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  fs  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  perfornicmce 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91— 0276 
UC— 906  Unlimited  Release.  June  1991. 
Based  on  the  Sandia  report  and  the 
licensee's  experience  using  the  current 
photo  picture  identification  system,  the 
false  acceptance  rate  for  the  proposed 
hand  geometry  system  would  be  at  least 
equivalent  to  that  of  the  current  system. 
To  assure  that  the  proposed  system  will 
continue  to  meet  the  general 
performance  requirements  of  10  CFR 
73.55(d)(5).  the  licensee  will  implement 
a  process  for  testing  the  system.  The  site 
security  plans  will  also  be  revised  to 
allow  implementation  of  the  hand 
geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  picture 
badges  in  their  possession  when  leaving 
the  Byron  site. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
same  high  assurance  objective  and  the 
general  performance  requirements  of  10 
CFR  73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 


law,  wiii  nut  tsiidaiigur  lite  ur  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFK  73.55(d)(5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensee  are  to  return  their  picture  badges 
up)on  exit  from  the  protected  area  is  no  longer 
necessary.  Thus,  these  individuals  may  keep 
their  picture  badges  in  their  possession  upon 
leaving  the  Byron  site. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  67369). 

Dated  at  Rockville.  Maryland,  this  5tb  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 
Deputy  Director,  Division  of  Reactor 
Projects — lH/rV.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  96-700  Filed  1-19-96:  8:45  am] 

BIUJNQ  CODE  7S0O-O1-P 


[Docket  No.  lA  95-055;  ASLBP  No.  96-712- 
01-EA) 

James  L.  Shelton;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  December  29, 1972  dated 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a.  2.717,  2.721  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  in  the  following  proceeding 
to  rule  on  petitions  for  leave  to 
intervene  and/or  requests  for  hearing 
and  supplemental  petitions  to  intervene 
and  to  preside  over  the  proceeding  in 
the  event  that  a  hearing  is  ordered. 
James  L.  Shelton 

Order  Prohibiting  Involvement  in  NRC- 
Licensed  Activities 

(Effective  Immediately) 
EA  95-101 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  November  7,  1995,  in 
the  Federal  Register  (60  FR  56176).  The 
petitioner.  James  L.  Shelton,  requests  a 
hearing  regarding  an  Order  issued  by 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and 
Operations  Support,  dated  October  31, 
1995.  entitled  'Order  Prohibiting 
Involvement  in  NRC-Licensed  Activities 
(Effective  Immediately)." 

The  Board  is  comprised  of  the 
following  administrative  judges: 
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Chaili!s  Bct.lihuutor,  Chajiniaii.  Atomic  Safety 
and  Licensing  Board  Panel,  U.S.  Niiclear 
Regulatory  Commission,  Washington,  DC 
205S5 

Dr.  Charles  N.  Kelber,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555 

Dr.  Frank  F.  Hooper,  26993  McLaughlin 
Boulevard,  Bonita  Springs,  FL  33923 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 

Issued  at  Rockville,  Maryland,  this  10th 
day  of  lanuary  1996. 
B.  Paul  Cotter,  Jr., 
Chief  Administrative  Judge. 
IFR  Doc.  96-671  Filed  1-19-96;  8:45  amj 

BILUNG  CODE  7590-01-P 

[Docket  Nos.  50-445  and  50-446J 

Comanche  p-'-jk  Si.'.tm  Eiecfnc 
Station,  Units  1  and  2.  Notice  c-f 
Consideration  of  Issuance  of 
Amendment  to  F.TcHty  Operating 
License,  Proposed  No  Significant 
Hazards  Consideratior-  Determmation, 
and  Opportunity  for  a  Heanng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89,  issued  to  Texas  Utilities 
Electric  Company  (TU  Electric,  the 
licensee),  for  operation  of  the  Comanche 
Peak  Steam  Electric  Station,  Units  1  and 

2  located  in  Somervell  County,  Texas. 
The  proposed  exigent  amendment 

Technical  Specification  (TS)  would 
temporarily  change  the  TS  to  revise  the 
requirements  for  Minimum  Channels 
OPERABLE  for  Wide  Range  RCS 
(Reactor  Coolant  System)  Temp. 
(Temperature)-Th  remote  shutdown 
indication  for  CPSES  Unit  2.  The 
minimum  number  of  channels  required 
is  being  revised  from  1  per  RCS  Loop  for 
each  RCS  Loop  to  1  per  RCS  Loop  for 

3  of  the  4  RCS  Loops.  This  temporary 
change  is  requested  as  a  result  of  the 
failure  of  one  of  the  Th  channels  in  a 
manner  which  cannot  be  repaired 
without  a  unit  shutdown  and  a  possible 
cooldown.  NRC  granted  enforcement 
discretion  on  January  5,  1996.  to  allow 
the  facility  to  continue  operation  while 
this  exigent  TS  is  processed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 


must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  unavailability  of  one  RCS  Loop  Th 
indication  at  the  HSP  cannot  be  an  initiating 
event  for  nor  affect  the  progression  or 
mitigation  of  any  licensing  basis  accident: 
therefore  the  probability  of  occurrence  of  any 
licensing  accident  cannot  be  affected. 

The  request  proposes  to  change  the 
minimum  channels  operable  for  Wide  Range 
Hot  Leg  RCS  Temperature  Th  indication  at 
the  HSP.  Sufficient  alternate  instrumentation 
is  available  on  the  HSP  to  provide  the 
information  normally  directly  obtained  from 
Th.  The  current  Technical  Sjiecifications 
acknowledge  the  need  to  and  allow  for 
operation  with  one  Th  inoperable  for  the 
Allowed  Outage  Time  (AOT)  in  the  action 
statement.  The  current  Technical 
Specifications  have  an  AOT  of  seven  days. 
Further,  the  improved  Standard  Technical 
Specifications  allows  an  AOT  of  30  days.  The 
duration  of  this  request  is  not  significantly 
different  than  these  time  periods.  Thus  the 
consequences  of  a  remote  shutdown  with  the 
affected  instrument  inoperable  have  already 
been  considered  and  this  change  will  not 
increase  the  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Operation  for  a  period  of  time  with  the  one 
RCS  Loop  Th  unavailable  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  hardware  modifications  are 
being  made  and  no  plant  procedures  are 
being  revised  that  would  alter  normal  plant 
operations. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  Wide  Range  Hot  Leg  RCS  Temperature 
indication  at  the  HSP  is  only  required  in  the 
event  that  a  remote  shutdown  from  outside 
the  control  room  is  needed.  The  availability 
of  other  remote  shutdown  indications 
(including  Tc,  Th  in  other  RCS  Loops,  and 
Steam  Generator  pressure)  in  combination 
with  licensed  operators  who  have  been 
briefed  on  how  to  compensate  for  an 
inoperable  Th  for  one  RCS  Loop  using  these 
other  indications,  assures  that  the  increased 


unavailability  ut  the  iiibtiunmat  will  ikH  have 
a  significant  effect  in  the  margin  of  safety. 

The  Reactor  Building  Emergency  Cooling 
system  is  not  an  initiator  of  any  accident 
described  in  the  ANO-1  Safety  Analysis 
Report.  The  engineering  evaluation  discussed 
above  verifies  that  the  green  train  of  the 
Reactor  Building  Emergency  Cooling  system 
remains  operable  and  capable  of  performing 
its  design  function  under  all  postulated 
accident  conditions.  Therefore,  the 
probability  or  consequences  of  any 
previously  evaluated  accident  is  not 
increased. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commissron  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change  •• 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15  day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  finttl 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC. 
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I  tiki  tiling  01  requ'jiii  ror  neanng  ana 
petitions  for  leave  to  intervene  is 
dLsrussed  below. 

By  February  20.  1996.  the  licensee 
may  Hie  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.O.  Box  19497,  Arlington, 
Texas  76019.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  f>etitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  man  im  aj)s  prior  lo  uit^  nrsi 
prehearing  conference  .scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commi.ssiun.  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  af^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 


n()(  neting  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
(APPROPRIATE  PDj:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Nicholas 
S.  Reynolds,  Esquire,  Winston  and 
Strawn,  1400  L.  Street,  N.W., 
Washington,  D.C.  20005-3502,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)  (l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  5,  1996. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  University  of  Texas  at  Arlington 
Library,  Government  Publications/ 
Maps,  702  College,  P.O.  Box  19497. 
Arlington,  Texas  76019. 

Dated  at  Rockville.  Maryland,  this  day  of 
January  1996. 

For  the  Nuclear  Regulatory  Commission 
Timothy  J.  Polich,  Project  Manager, 
Project  Directorate  [V-1.  Division  of  Reactor 
Projects  III/IV,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  96-675  Filed  1-19-96;  8:45  ami 
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action:  Notice  of  Receipt  of  Application 
from  Umetco  Minerals  Corporation  to 
change  site-reclamation  milestones  in 
Condition  59  of  Source  Material  License 
SUA-648  for  the  Gas  Hills,  Wyoming 
Uranium  Mill  site. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letters  dated  November  27,  1995,  and 
January  4,  1996,  an  application  from 
Umetco  Minerals  Corporation  (Umetco) 
to  amend  License  Condition  (LC)  59  of 
Source  Material  License  No.  SUA-648 
for  the  Gas  Hills  Wyoming  uranium  mill 
site. 

The  license  amendment  application 
proposes  to  modify  LC  59  to  change  the 
completion  dates  for  three  site 
reclamation  milestones.  The  new  dates 
proposed  by  Umetco  would  extend 
completion  of  (1)  placement  of  final 
radon  barrier  on  the  A-9  impoundment 
by  three  years,  (2)  placement  of  erosion    : 
protection  on  the  A-9  impoundment  by 
three  years,  and  (3)  projected 
completion  of  groundwater  corrective 
actions  by  four  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  High-Level 
Waste  and  Uranium  Recovery  Projects 
Branch,  Division  of  Waste  Management, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  (301) 
415-6640. 

SUPPLEMENTARY  INFORMATION:  The 
portions  of  LC  59  with  the  proposed 
changes  would  read  as  follows: 

A.  (3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m2/s  above  background: 
For  the  A-9  Impoundment — December 

31,  1999. 

B.  (1)  Placement  of  erosion  protection 
as  part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10  CFR 
Part  .40: 

For  the  A-9  Impoundment — December 
31,  2000. 

(2)  Projected  completion  of  ground- 
water corrective  actions  to  meet 
performance  objectives  specified  in  the 
ground-water  corrective  action  plan — 
December  3},  2000. 

Umetco's  application  to  amend  LC  59 
of  Source  Material  License  SUA-648, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reason 
for  the  request  is  being  made  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room  at  2120  L  Street, 
NW  (Lower  Level),  Washington,  DC 
20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 


CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:. Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant,  Umetco  Minerals 
Corporation,  P.O.  Box  1029,  Grand 
Junction,  Colorado  81502,  Attention:  Pat 
Lyons;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 


Dated  at  Rockville,  Maryland,  this  5th  day 
of  January  1996. 

Daniel  M.  Gillen. 

Acting  Chief. 

High-Level  Waste  and  Uranium  Recovery 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(PR  Doc.  96-699  Filed  1-19-96;  8:45  ami 
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[Docket  Number  40-11 62] 

Western  Nuclear,  Inc.;  Notice  of 
Opportunity  for  a  Hearing 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  receipt  of  application 
from  Western  Nuclear.  Inc.  to  change 
site-reclamation  milestones  in 
Condition  75  of  Source  Material  License 
SUA-56  for  Uie  Split  Rock.  Wyoming 
Uranium  Mill  site. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  18.  1995.  an 
application  from  Western  Nuclear.  Inc. 
(WNI)  to  amend  License  Condition  (LC) 
75  of  Source  Material  License  No.  SUA- 
56  for  the  Split  Rock  Wyoming  uranium 
mill  site. 

The  license  amendment  application 
proposes  to  modify  LC  75  to  change  the 
completion  dates  for  several  site 
reclamation  milestones.  The  new  dates 
proposed  by  WNI  would  extend 
completion  of  (1)  placement  of  final 
radon  barrier  on  portions  of  the  disposal 
cells  by  up  to  three  years.  (2)  placement 
of  erosion  protection  by  up  to  three 
years,  and  (3)  completion  of 
groundwater  corrective  action  by  two 
years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  High-Level 
Waste  and  Uranium  Recovery  Projects 
Branch,  Division  of  Waste  Management, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone  (301) 
415-6640. 

SUPPLEMENTARY  INFORMATION:  The 
portions  of  LC  75  with  the  proposed 
changes  would  read  as  follows: 
A.  (3)    Placement  of  final  radon  barrier 
designed  and  constructed  to  limit 
radon  emissions  to  an  average  flux 
of  no  more  than  20  pCi/m^/s,  above 
background  as  described  in  WNI's 
submittal  of  June  14,  1994. 

(a)  For  areas  3A  and  3B — December 
31,  1994  (Completed). 

(b)  For  Area  2B — December  31,  1995 
(Completed). 

(c)  For  Area  IC — December  31, 1,996. 

(d)  For  Areas  lA,  IB,  2A,  and  2C— 
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Detemb«r31.  1998. 
B.  (1)  Placement  of  erosion  protection  as 
part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10 
CFR  Part  40. 

(a)  For  areas  3A  and  3B— June  30. 
1995  (Completed). 

(b)  For  Area  2B— June  30.  1996. 

(c)  For  Area  IC— June  30,  1997. 

(d)  For  Areas  lA.  IB.  2A,  and  2C— 
|une  30.  1999. 

(2)  Projected  completion  of  groimdwater 
corrective  actions  to  meet 
performance  objectives  specified  in 
the  groundwater  corrective  action 
plan— E)ecember  31. 1998. 
WNI's  application  to  amend  LC  75  of 
Source  Material  License  SUA-56,  which 
describes  the  proposed  changes  to  the 
license  condition  and  the  reason  for  the 
request  is  being  made  available  for 
public  inspection  at  the  NRC's  Public 
Document  Room  at  2120  L  Street.  NW 
(Lower  Level).  Washington.  DC  20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2.  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
ProoBedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
pubhcation  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 

(2)  3y  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Western  Nuclear, 
Inc..  Union  Plaza  Suite  300.  200  Union 
Boulevard.  Lakewood,  Colorado  80228. 
Attention:  Stephanie  J.  baker;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations.  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 


a  hedriug  hlod  by  a  poisuii  utUor  tlian 
an  applicant  must  des«;ribe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  lanuary  1996. 
Daniel  M.  GUien. 

Acting  Chief,  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  96-698  Filed  1-19-96;  8:45  am) 

BiLUNQ  COOC  7MO-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Rescission  of  OMB  Circular 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Proposed  rescission  of  OMB 

Circular  A-106. 

SUMMARY:  Notice  is  hereby  given  that 
OMB  intends  to  rescind  Circular  No.  A- 
106.  "Reporting  Requirements  in 
Connection  With  the  Prevention. 
Control,  and  Abatement  of 
Environmental  Pollution  at  Existing 
Federal  Facilities."  The  circular 
provides  reporting  procedures  for 
Federal  agencies  to  prepare  and  submit 
.semi-annual  plans  to  OMB  for  the 
control  of  environmental  pollution  at 
Federal  facilities.  The  plans,  prepared 
under  Environmental  Protection  Agency 
(EPA)  guidelines,  identify 
environmental  pollution  improvements 
and  associated  costs  for  Federally 
owned  or  leased  facilities.  Circular  A- 
106  is  being  proposed  for  rescission 
because  its  requirements  are  duplicative 
and  inconsistent  with  the  reporting 
requirements  of  Executive  Oirder  12088, 
"Federal  Compliance  With  Pollution 
Control  Standards."  which  will  remain 
in  effect  after  the  Circular  is  rescinded. 
Terminating  the  circular  was 
recommended  in  the  Vice  President's 
National  Performance  Review  to 
eliminate  duplicative  reporting 


requirements  and  to  allow  agencies  to 
report  under  Executive  Order  12088 
using  their  own  in-house  data  systems 
or  an  inter-agency  system  provided  by 
EPA. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  rescission  of  Circular 
No.  A-106  should  submh  their 
comments  no  later  than  February  22. 
1996.  The  rescission  will  take  place  45 
days  after  the  close  of  the  comment 
period,  unless  the  comments  raise 
significant  concerns  regarding  the 
proposed  rescission. 
ADDRESSES:  Comments  should  be 
addres.sed  to:  Kevin  Neyland.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  725  17th 
Street.  NW.  Room  8026.  Washington. 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  rescission  of 
Circular  No.  A-106,  contact  Kevin 
Neyland  at  (202)  395-6827.  For  fiirther 
information  on  OMB's  overall  review  of 
its  circulars,  contact  Frank).  Seidl.  III. 
Staff  Assistant,  at  (202)  395-5146;  or 
Rosalyn  Rettman,  Associate  General 
Counsel  for  Budget  at  (202)  395-5600. 
SUPPLEMENTARY  INFORMATION:  The 

Director  of  the  Office  of  Management 
and  Budget  (OMB)  has  initialed  a 
systematic  review  of  all  OMB  circulars, 
in  an  effort  to  reduce  unnecessary 
Government  directives.  As  part  of  this 
initiative,  each  OMB  circular  is  being 
reviewed  to  see  whether  it  should  be 
rescinded  or  whether  its  requirements 
can  be  simplified. 

John  B.  Arthur, 

Associate  Director  for  Administration. 
(PR  Doc.  96-630  Filed  1-19-96;  8:45  ami 

WLUNO  COOE  311(M>1-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

TIME  AND  DATE:  1:00  p.m..  January  24, 
1996. 

Pl>CE:  Internal  Revenue  Service, 
Andover  Service  Center  Auditorium. 
310  Lowell  Street.  Andover, 
Massachusetts  01810. 
STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first -come,  first-served  basis. 
Handicapped  individuals  wishing  to 
attend  should  contact  OPM  at  the 
number  shown  below  to  obtain 
appropriate  accommodations. 


I 
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MATTERS  TO  BE  CONSIDERED:  This  will  be 
an  interactivt;  ;::!je:iiig.  I'here  will  be    . 
presentations  on  New  England  area 
partnership  experiences  followed  by  an 
audience  participation  segment.  Persons 
seated  in  the  audience  will  be  invited  to 
ask  questions  from  the  floor 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Douglas  K.  Walker,  National  Partnership 
Council,  Executive  Secretariat.  Office  oi 
Personnel  Management,  Theodore 
Roosevelt  Building,  1900  E  Street.  NW., 
Room  5315,  Washington,  DC  20415- 
0001.(202)606-1000. 
SUPPLEMB*TARY  INFORMATION:  We  are 
giving  less  than  15  ci.is  ;iutice  of  this 
meeting  because  of  the  furlough  and 
snow  closings. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

(FR  Doc.  96-71 1  Filed  1-19-96;  8:45  am] 

BILUNG  CODE  «?S  *-•  M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36720,  File  No.  SR-NASO- 

Self-Regulatory  Organizations;  Notice 
of  Extension  of  Comment  Period  for 
Proposed  Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  NAqcess  System  and 
Accompanying  Rules  of  Fair  Practice 

January  16, 1996. 

On  December  1, 1995,  the 
Conunission  published  for  notice  and 
comment  a  proposed  rule  change  filed 
by  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
regarding  the  introduction  of  the  Nasdaq 
Stock  Market's  NAqcess  system,  a  new 
system  designed  to  replace  the  Small 
Order  Execution  System  ("SOES").'  In 
the  release,  the  Commission  requested 
that  comments  on  the  NAqcess  proposal 
be  received  by  January  16,  1996. 

Recently,  Commission  staff  have 
received  requests  from  interested 
persons  for  an  extension  of  time  within 
which  to  comment  on  the  NAqcess 
proposal.  In  addition,  a  major 
snowstorm  altered  the  schedules  of 
many  places  of  business  in  the 
northeastern  portion  of  the  United 
States  last  week. 

In  light  of  the  substantial  nature  of  the 
NAqcess  proposal,  and  the 
Commission's  desire  to  consider  the 
views  of  all  interested  persons  on  the 
subject,  the  Commission  believes  that  an 


extension  of  the  comment  period  is 
appropriate.  Therefore,  the  comment 
period  for  responding  to  Securities 
Exchange  Act  Release  No.  36548  is 
hereby  extended  from  January  16,  1996, 
until  January  26,  1996. 

For  the  Commission,  by  the  Division  of 
Markpt  Regulation,  pursuant  to  delegated 

(iiithoritv  ■ 

Margaret  H.  McFarlanri 

Deputy  Secrfitan 

[FR  Doc  96-736  Filed  1-17-96;  3:35  pm] 

BILUNG  COOE  8010-01-P 

[Release  No.  34-36719:  File  No  SP  j^aSD- 
95-60] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  a  Six-Mon?h 
Extension  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 

Januarv-  16,  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(   Act  ■).  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  19,  1995, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
tiled  with  the  Securities  and  Exchange 
C^onmiission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
,11  Items  !,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organi/atson's 
Statement  of  the  Temis  of  Substance  of 
the  Proposed  Rule  (Change 

The  NASD  proposes  to  extend,  until 
July  31.  1996.  the  effectiveness  of 
certain  rules  governing  the  operation  of 
The  Nasdaq  Stock  Market,  Inc.'s 
("Nasdaq"]  Small  Order  Execution 
System  ("SOES").  Specifically,  these 
SOES  rules,  which  were  previously 
approved  bv  the  Commission  on  a  pilot 
basis  on  December  23,  1993  '  and 
recently  extended  through  January  31, 
1996,2  provide  for:  (1)  A  reduction  in 
the  minimum  exposure  limit  for 
unpreferenced  SOES  orders  from  five 
times  the  maximum  order  size  to  two 
times  the  maximum  order  size,  and  for 
the  elimination  of  exposure  limits  for 
preferenced  orders  ("SOES  Minimum 


■  Securities  Exchange  Act  Release  No.  36548 
(December  1, 1995).  60  FR  63092  (December  8, 
1995). 


M7CFR200.30-3(a)(12). 

'  See  Securities  Exchange  Act  Release  No.  33377 
(December  23,  1993),  58  FR  69419  (December  30, 
1993)  ("Interim  SOES  Rules  Approval  Order"). 

^  See  Securities  Exchange  Act  Release  No.  36311 
(September  29.  1995),  60  FR  52438  (October  6. 
1995)  ("Interim  SOES  Rules  Extension  Order"). 


Exposure  Limit  Rule");  and  (2) 
implementation  of  an  automated 
function  for  updating  market  maker 
quotations  when  the  market  maker's 
exposure  limit  has  been  exhausted 
("SOES  Automated  Quotation  Update 
Feature").  These  rules  are  part  of  a  set 
of  SOES  rules  approved  by  the  SEC  on 
a  pilot  basis  known  as  the  Interim  SOES 
Rules.' 

n.  SeK-keguiaiory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propospd  Rule 
Changt 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Commission  originally  approved 
the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  on  a  one-year 
pilot  basis  in  December  1993,  along 
with  two  other  SOES  rules  which  have 
since  lapsed.*  Since  December  1993,  the 
SEC  has  approved  three  NASD 
proposals  to  extend  the  effectiveness  of 
the  rules,  with  the  most  recent  approval 
extending  the  rules  through  January  31, 
1996.5  With  this  filing  the  NASD 
proposes  to  further  extend  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
until  July  31, 1996,  so  that  the  rules  can 
continue  on  an  uninterrupted  basis  until 
the  SEC  has  had  an  opportunity  to 


'  As  first  approved  by  the  Commission  on 
December  23. 1993,  the  Interim  SOES  Rules  had 
four  components:  (l)  The  SOES  Minimum  Exposure 
Limit;  (2)  the  Automated  Quotation  Update;  (3)  a 
reduction  in  the  maximum  size  order  eligible  for 
execution  through  SOES  from  1,000  shares  to  500 
shares  ("SOES  Maximum  Order  Size"):  and  (4)  the 
prohibition  of  short  sales  through  SOES.  The  SOES 
Maximum  Order -Size  Rule  lapsed  effective  March 
28,  1995,  and  the  rule  prohibiting  the  execution  of 
short  sales  through  SOES  lapsed  effective  January 
26,  1995. 

'  See  Interim  SOES  Rules  Approval  Order,  supra 
note  1. 

'  See  Interim  SOES  Rules  Extension  Order,  supra 
note  2,  and  Securities  Exchange  Act  Release  Nos. 
35275  (January  25,  1995),  60  FR  6327  (February  1, 
1995);  35535  (March  27,  1995),  60  FR  16690  (March 
31. 1905), 


h  it 
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consider  Nasdaq's  proposed  NAqce.s 
system. 

As  described  in  more  detail  below, 
because  the  NASD  believes 
implementation  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
have  been  associated  with  positive 
developments  in  the  markets  for  Nasdaq 
securities  and  clearly  have  not  had  any 
negative  effects  on  market  quality,  the 
NASD  believes  it  is  appropriate  and 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors  for  the  Commission  to 
approve  a  further  limited  extension  of 
the  effectiveness  of  these  rules.  The 
NASD  believes  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
reflect  a  reasoned  approach  by  the 
NASD  to  address  the  adverse  effects  on 
market  liquidity  attributable  to  active 
intra-day  trading  activity  through  SOES, 
while  at  the  same  time  not 
compromising  the  ability  of  small,  retail 
investors  to  receive  immediate 
executions  through  SOES.  Specifically, 
these  rules  are  designed  to  address 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entry  firms  has  resulted  in 
increased  volatility  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  loss  of  liquidity  for  individual  and 
institutional  investor  orders. 

The  NASD  believes  that  the  same 
arguments  and  justiRcations  made  by 
the  NASD  in  support  of  approval  of  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  and  three  extensions  of 
these  rules  are  just  as  compelling  today 
as  they  were  when  the  SEC  relied  on 
them  to  initially  approve  these  rules.  In 
sum,  the  NASD  continues  to  beheve  that 
concentrated  bursts  of  SOES  activity  by 
active  order-entry  firms  contribute  to 
increased  short-term  volatility,  wider 
spreads,  and  less  market  liquidity  on 
Nasdaq  and  that  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
are  an  effective  means  to  minimize  these 
adverse  market  impacts.  In  addition, 
given  the  increased  utilization  of  SOES 
since  the  SOES  Maximum  Order  Size 
Rule  lapsed  at  the  end  of  March  1995. 
the  NASD  believes  it  is  even  more 
imperative  that  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
remain  in  effect  to  help  to  ensure  the 
integrity  of  the  Nasdaq  market  and 
prevent  waves  of  SOES  orders  ftx)m  a 
handful  of  SOES  order-entry  firms  from 
degrading  market  liquidity  and 
contributing  to  excessive  short-term 
market  volatility. 


I  ne  .N.Aou  no'.es  mat  the  SEC  made 
specific  fmdings  in  the  Interim  SOES 
Rules  Approval  Order  that  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  were  consistent  with  the  Act.  In 
particular,  the  SEC  stated  in  its  approval 
order  that: 

a.  Because  the  beneflts  for  market  quality 
of  restricting  SOES  usage  outweigh  any 
potential  decrease  in  pricing  efficiency,  the 
Commission  concludes  that  the  net  effect  of 
the  proposal  is  to  remove  impediments  to  the 
mechanism  of  a  free  and  open  market  and  a 
national  market  system,  and  to  protect 
investors  and  the  public  interest,  and  that  the 
proposed  rule  changes  are  designed  to 
produce  accurate  quotations,  consistent  with 
Sections  15A(b)(6)and  15A(b)(ll)  of  the  Act. 
In  addition,  the  Commission  concludes  that 
the  l>enefits  of  the  prop>osal  in  terms  of 
preserving  market  quality  and  preserving  the 
operational  efficiencies  of  SOES  for  the 
processing  of  small  size  retail  orders 
outweigh  any  potential  burden  on 
competition  or  costs  to  customers  or  broker- 
dealers  affected  adversely  by  the  proposal. 
Thus,  the  Commission  concludes  that  the 
proposal  is  consistent  with  Section  15A(b)(9) 
of  the  Act  in  that  it  does  not  impose  a  burden 
on  competition  which  is  not  necessary  or 
appropriate  in  furtherance  of  the  pur]x>ses  of 
the  Act.* 

b.  The  Commission  also  concludes  that  the 
proposal  advances  the  objectives  of  Section 
llA  of  the  Act.  Section  11 A  provides  that  it 
is  in  the  public  interest  and  appropriate  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets  to 
assure  economically  efficient  execution  of 
securities  transactions,  fair  competition 
among  market  participants,  and  the 
practicality  of  brokers  executing  orders  in  the 
best  market.  The  Commission  concludes  that 
the  proposal  furthers  these  objectives  by 
preserving  the  operational  efficiencies  of 
SOES  for  the  processing  of  small  orders  from 
retail  investors.' 

c.  The  Commission  believes  that  it  is 
appropriate  to  restrict  trading  practices 
through  SOES  that  impose  excessive  risks 
and  costs  on  market  makers  and  jeoftardize 
market  quality,  and  which  do  not  provide 
significant  contributions  to  liquidity  or 
pricing  efficiency  •   •   •  The  Commission 
believes  that  it  is  more  important  to  ensure 
that  investors  seeking  to  establish  or 
liquidate  an  inventory  p>osition  have  ready 
access  to  a  liquid  Nasdaq  market  and  SOES 
than  to  protect  the  ability  of  customers  to  use 
SOES  for  intra-day  trading  strategies.* 

d.  The  Commission  believes  that  there  are 
increased  costs  associated  with  active  intra- 
day  trading  activity  through  SOES  that 
undermine  Nasdaq  market  quality.  *  *   * 
Active  intra-day  trading  activity  through 
SOES  can  also  contribute  to  instability  in  the 
market.' 

e.  in  addition,  these  waves  of  executions 
can  make  it  difficult  to  maintain  orderly 


'^Inlerim  SOES  Rule*  Approvdl  Oder,  supra  note 
1,  58  FR  at  69423. 
'W. 

•  Id.  at  69424-25. 
•W. 


marKets.  Given  the  increased  voiaUlity 
associated  with  these  waves  of  intra-day 
trading  activity,  market  makers  are  subject  to 
increased  risks  that  concentrated  waves  of 
orders  will  cause  the  market  to  move  away. 
As  a  result,  individual  market  makers  may  be 
unwilling  to  narrow  the  current  spread  and 
commit  additional  capital  to  the  market  by 
raising  the  bid  or  lowering  the  offer.  When 
market  makers  commit  less  capital  and  quote 
less  competitive  markets,  prices  can  be 
expected  to  deteriorate  more  rapidly. 
Accordingly,  the  Commission  believes  that  it 
is  appropriate  for  the  NASD  to  take  measured 
steps  to  redress  the  economic  incentives  for 
frequent  intra-day  trading  inherent  in  SOES 
to  prevent  SOES  activity  from  having  a 
negative  effect  on  market  prices  and 
volatility. '0 

f.  The  Commission  does  not  believe  that 
intra-day  trading  strategies  through  SOES 
contribute  significantly  to  market  efricienc7 
in  the  sense  of  causing  prices  to  reflect 
information  more  accurately. ' ' 

g.  The  Commission  has  evaluated  each  of 
the  proposed  modifications  to  SOES,  and 
concludes  that  each  of  the  modifications 
reduces  the  adverse  effects  of  active  trading 
through  SOES  and  better  enables  market 
makers  to  manage  risk  while  maintaining 
continuous  participation  in  SOES.  In 
addition,  the  Commission  does  not  believe 
that  any  of  the  modifications  will  have  a 
significant  negative  effect  on  market  quality. 
To  the  extent  that  any  of  the  modifications 
may  result  in  a  potential  loss  of  liquidity  for 
small  investor  orders,  the  Commission 
believes  that  these  reductions  are  marginal 
and  are  outweighed  by  the  benefits  of 
preserving  market  maker  participation  in 
SOES  and  increasing  the  quality  of 
executions  for  public  and  institutional  orders 
as  a  result  of  the  modifications. '^ 

h.  The  Commission  *   •   •  has  determined 
that  the  instant  modifications  to  SOES 
further  objectives  of  investor  protection  and 
fair  and  orderly  markets,  and  that  these  goals, 
on  balance,  outweigh  any  marginal  effects  on 
liquidity  for  small  retail  orders,  and  any  anti- 
competitive effects  on  order  entry  firms  and 
their  customers.  The  Commission  concludes 
that  the  ability  of  active  traders  to  place 
trades  through  a  system  designed  for  retail 
investors  can  impair  market  efficiency  and 
jeopardize  the  level  of  market  making  capital 
devoted  to  Nasdaq  issues.  The  Conmiission 
believes  that  the  rule  change  is  an 
appropriate  response  to  active  trading 
through  SOES,  and  that  the  modihcations 
will  reduce  the  effects  of  concentrated  intra- 
day  SOES  activity  on  the  market. '^ 

The  NASD  believes  these  significant 
statutory  findings  by  the  SEC  regarding 
the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  and  the  SEC's 
assessment  of  the  likely  benefits  to  the 
marketplace  that  would  result  from  the 
rules  have  been  confirmed  and 
substantiated  by  econometric  studies  on 
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'"Id.  at  69425-26. 
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>^ld.  at  69429. 


the  effectiveness  of  the  Interim  SOES 
Rules  conducted  by  the  NASD's 
Economic  Research  Department  '^  and 
an  independent  economist 
commissioned  by  the  NASD."  When 
the  SEC  approved  the  Interim  SOES 
Rules,  it  stated  that  "(alny  further  action 
the  NASD  seeks  with  respect  to  SOES— 
extension  of  these  modifications  upon 
expiration,  or  introduction  of  other 
changes — will  require  an  independent 
consideration  under  Section  19  of  the 
Act."  '6  In  addition,  the  SEC  stated  that, 
should  the  NASD  desire  to  extend  these 
SOES  changes  or  modify  SOES,  the 
Commission  would  expect  "the  NASD 
to  monitor  the  quality  of  its  markets  and 
assess  the  effects  of  (the  approved 
SOES]  changes  on  market  quality  for 
Nasdaq  securities."  Also,  if  feasible,  the 
SEC  instructed  the  NASD  to  provide  a 
quantitative  and  statistical  assessment 
of  the  effects  of  the  SOES  changes  on 
market  quality;  or,  if  an  assessment  is 
not  feasible,  the  SEC  stated  that  the 
NASD  should  provide  a  reasoned 
explanation  supporting  that 
determination. 
In  sum,  the  NASD's  study  found  that: 
•  Since  the  SOES  changes  went  into 
effect  in  January  1994,  the  statistical 
evidence  indicated  that  when  average 
daily  volume,  stock  price,  and  stock 
price  volatility  are  held  constant 
through  regression  techniques,  quoted 
percentage  spreads  in  Nasdaq  securities 
experienced  a  decline  in  the  immediate 
period  following  implementation  of  the 
changes  and  have  continued  to  decline 
since  then.  The  statistical  evidence  also 
showed  that  the  narrowing  of  quoted 
percentage  spreads  became  more 
pronounced  and  robust  the  longer  the 
Interim  SOES  Rules  were  in  effect.  In 
particular,  quoted  spreads  in  cents  per 
share  for  the  500  largest  Nasdaq 
National  Market  ("NNM")  securities 
experienced  a  sharp  decline  from  April 
28  to  May  12  and  from  June  23  to  July 
18: '7 


"See  letter  from  Gene  Finn,  Vice  President  & 
Chief  Economist,  NASD,  to  Katherine  England, 
Assistant  Director,  National  Market  System  &  OTC 
Regulation.  SEC,  dated  Octotwr  24. 1994  (letter 
submitted  in  connection  with  the  NASD's 
N«PROVE  filing.  SR-NASD-94-13). 

"  See  The  Association  Between  the  Interim  SOES 
Rules  and  Nasdaq  Market  Quality,  Dean  Furbush, 
Ph.D.,  Economists.  Inc..  Washington  D.C.,  December 
30,  1994  ("Furbush  Study"). 

■'Interim  SOES  Rules  Approval  Order,  supra 
note  1,  59  FR  at  69429. 

"Some  press  reports  have  attributed  the  recent 
decline  in  spreads  for  Nasdaq  stocks  to  the 
publication,  on  May  26  and  27,  1994,  of  newspaper 
articles  in  The  Wall  Street  Journal,  The  Los  Angeles 
Times  and  other  publications  reporting  the  results 
of  an  economic  study  conducted  by  two 
academicians  that  illustrated  the  lack  of  odd-eighth 
quotes  for  active  Nasdaq  stocks.  Ckintrary  to  these 
press  reports,  this  study  shows  that  spreads  had 


•  With  the  exception  of  a  brief, 
market-wide  period  of  volatility 
experienced  by  stocks  traded  on 
Nasdaq,  the  New  York  Stock  Exchange, 
and  the  American  Stock  Exchange 
during  the  Spring,  the  volatility  of 
Nasdaq  securities  appears  to  be 
unchanged  in  the  period  following 
implementation  of  the  changes:  and 

•  A  smaller  percentage  of  Nasdaq 
stocks  experienced  extreme  relative 
price  volatility  after  implementation  of 
the  rules  and  that  these  modifications, 
in  turn,  suggest  a  reduction  in  relative 
volatilities  since  the  rules  were  put  into 
effect. 

The  Furbush  Study  foimd  that  there 
was  a  statistically  significant 
improvement  in  effective  spreads  for  the 
top  100  Nasdaq  stocks  (based  on  dollar 
volume)  during  the  three  month  period 
following  implementation  of  the  rules. 
Moreover,  the  study  also  found  that  the 
most  significant  improvement  in 
effective  spreads  for  the  top  100  stocks 
occurred  for  trade  sizes  between  501 
and  1,000  shares,  precisely  the  level  that 
was  made  ineligible  for  SOES  trading  by 
the  Interim  SOES  Rules.  In  addition,  the 
study  found  that  the  average  number  of 
market  makers  for  the  top  ten  Nasdaq- 
listed  stocks  increased  bom  44.3  to  46.0, 
or  3.8  percent,  and  from  30.2  to  30.9  for 
the  top  100  stocks,  or  2.3  percent. 
Although  correlation  does  not 
necessarily  imply  causation,  as  noted  by 
the  SEC  when  it  approved  the  Interim 
SOES  Rules  and  extensions  of  the 
Interim  SOES  Rules,  the  NASD  believes 
that  positive  market  developments 
clearly  have  been  associated  with 
implementation  of  the  Interim  SOES 
Rules. 

The  NASD  also  believes  that  these 
studies  of  the  effectiveness  of  the 
Interim  SOES  Rules  lend  credence  to 
another  NASD  study  that  was  submitted 
to  the  SEC  in  support  of  approval  of  the 
Interim  SOES  Rules. '»  In  the  May  1993 
SOES  Study,  the  NASD  found  that 
concentrated  waves  of  orders  entered 
into  SOES  by  active  order-entry  firms 
resulted  in  discernible  degradation  to 
the  quality  of  the  Nasdaq  market. 
Specifically,  the  study  found,  among 
other  things,  that:  (1)  Bursts  of  orders 
entered  into  SOES  by  active  order  entry 
firms  frequently  result  in  a  decline  in 
the  bid  price  and  a  widening  of  the  bid- 


indeed  narrowed  tiefore  publication  of  these  articles 
(from  April  28  to  May  12).  stabilized  at  these 
narrower  levels  from  mid-May  until  June  23,  and 
declined  again  from  June  23  to  July  18. 

"  See  NASD  Department  of  Economic  Research: 
Impact  of  SOES  Active  Trading  Firms  on  Nasdaq 
Market  Quality  (May  12, 1993)  ("May  1993  SOES 
Study").  See  also  Securities  Exchange  Act  Release 
No.  32313  (May  17.  1993),  58  FR  29647  (publication 
of  the  study  for  comment). 


ask  spread;  (2)  that  there  is  a  significant 
positive  relationship  between  increases 
in  spreads  and  volume  attributable  to 
active  order-entry  firms  as  it  related  to 
total  SOES  volume  per  security;  and  (3) 
activity  by  active  order-entry  firms 
resulted  in  higher  price  volatility  and 
less  liquidity — higher  price  changes  are 
associated  with  high  active  trading  firm 
volume,  even  after  controlling  for 
normal  price  fluctuations. 

The  NASD  also  believes  market 
activity  since  the  SOES  Maximum  Order 
Size  Rule  lapsed  on  March  28,  1995, 
provides  fvuiher  support  for  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature 
and  the  NASD's  economic  rationale  for 
these  rules.  In  particular,  an  analysis 
prepared  by  the  NASD's  Economic 
Research  Department  clearly  illustrates 
that  there  has  been  a  dramatic  increase 
in  SOES  volume  since  the  SOES 
Maximum  Order  Size  Rule  lapsed  and 
that  many  market  maker  positions  have 
been  abandoned.  These  two  phenomena 
appear  to  be  linked.  Those  Nasdaq 
stocks  that  have  experienced  the 
greatest  decline  in  the  number  of  market 
makers  are  the  ones  that  have 
experienced  the  greatest  increase  in 
SOES  volume  since  the  rule  lapsed." 
The  NASD  believes  these  figures 
indicate  that  the  relaxation  of  one  of  the 
Interim  SOES  Rules  may  have 
contributed  to  some  of  the  adverse 
market  developments  that  the  NASD 
was  seeking  to  avoid  through 
implementation  of  the  Interim  SOES 
Rules  (e.g.,  degradation  in  market  maker 
participation  and  market  liquidity). ^o 
Accordingly,  the  NASD  believes  that 
any  further  relaxation  of  the  Interim 
SOES  Rules  by  permitting  the  SOES 
Minimum  Exposure  Limit  Rule  or  the 
SOES  Automated  Quotation  Update 
Feature  to  lapse  would  further  harm  the 
Nasdaq  market.  In  light  of  the 
significance  of  these  figures  and  their 
indicated  adverse  ramifications  upon 
the  Nasdaq  market,  the  NASD  also 
believes  that  SEC  reconsideration  of  its 
position  with  respect  to  the  entry  of 
1,000-share  orders  into  SOES  is 
warranted. 

In  addition,  the  NASD  has  recently 
prepared  another  report  that  the  NASD 
believes  illustrates  that  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 


"See  letter  from  Richard  G.  Ketchum.  Executive 
Vice  President  ft  Chief  Operating  Officer,  NASD,  to 
Brandon  Becker,  Director.  Division  of  Market 
Regulation,  SEC.  dated  August  1. 1995. 

™The  NASD  believes  that  elimination  of  the  l)an 
against  short  sales  through  SOES  did  not  have  a 
dramatic  negative  market  effect  tiecause  the  NASD's 
short  sale  rule  was  approved  during  the  lime  that 
the  t>an  was  in  effect. 


h'.H 
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SOi:i5  Automated  Quotation  Update 
Feature  have  had  no  adverse  impact  on 
the  market  for  Nasdaq  securities.^'  This 
report  was  in  response  to  the 
Commission's  request  in  the  Interim 
SOES  Rules  Extension  Order  that  the 
NASD:  monitor  the  extent  to  which 
exposure  limits  are  exhausted,  the 
extent  to  which  the  automated  quotation 
update  feature  is  used,  and  the  effects 
these  two  aspects  have  on  liquidity. 
Moreover,  the  Commission  expects  the 
NASD  to  consider  the  possibility  of 
enhancements  to  eliminate  the  potential 
for  delayed  and/or  inferior  executions.^^ 

In  sum.  the  E)ecember  1995  Monitoring 
Report  found  that  it  is  a  very  infrequent 
occurrence  for  a  market  maker  to  have 
its  exposure  limit  exhausted  in  a  NNM 
security.  In  particular,  from  the  period 
October  2.  1995  to  November  22,  1995, 
there  were,  on  average,  83  instances  per 
day  where  a  market  maker's  exposure 
limit  in  NNM  securities  was 
exhausted.^'  Thus,  given  the  fact  that 
there  was  an  average  of  44.062  market 
making  positions  in  NNM  securities  and 
3,932  NNM  securities  trading  per  day 
during  this  time  period,  the  impact  of 
these  individual  exposure  limit 
exhaustions  on  the  availability  of  SOES 
to  investors  throughout  the  trading  day 
was  infinitesimal.  Each  market  making 
position  experienced  .0019  exposure 
limit  exhaustions  per  day  over  this  time 
f)eriod  and  each  NNM  security 
experienced  .0211  exhaustions  per  day. 
Moreover,  while  Nasdaq  could  not 
readily  determine  the  extent  to  which 
the  exposure  limit  exhaustions  occurred 
simultaneously  in  the  same  security, 
given  the  stark  infrequency  with  which 
the  exposure  limit  exhaustions 
occurred,  the  NASD  believes  it  is 
extremely  improbable  that  a  NNM 
security  would  experience  a  situation 
where  the  SOES  exposure  limits  for  all 
market  makers  in  that  stock  were 
exhausted  at  the  same  time.  Indeed,  this 
conclusion  is  borne  out  by  the 
extremely  short  time-span  in  which 
SOES  orders  are  executed.  Specifically, 
the  report  shows  that,  on  average,  SOES 
orders  are  executed  1.62  seconds  after 
entry  and  that  98.5  percent  of  all  SOES 


"See  Monitoring  Report  of  Exhaustion  of  SOES 
Exposure  Limits  and  the  Usage  of  Nasdaq 
Autonnated  Quotation  Update  Feature.  NASD 
Economic  Research  Department.  Decemt>er  18. 
1995.  This  report  is  available  for  inspection  and 
copying  in  the  Commission's  Public  Reference 
Room. 

"Interim  SOES  Rule*  Extension  Order,  supra 
note  2.  60  FR  at  52439.  n.  12  ("December  1995 
Monitoring  Report"). 

"The  highest  number  of  exposure  limits 
exhausted  on  any  day  during  this  period  was  119 
on  November  21,  1995  and  the  lowest  number  was 
47  on  October  4.  1995. 


orders  are  executed  within  three 
seconds." 

The  report  also  shows  that  SOES 
exposure  limit  exhaustions  tend  to 
cluster  in  active  NNM  securities  with 
high  numbers  of  market  makers.  This 
further  illustrates  the  extremely  low 
probability  that  all  market  makers  in  the 
same  security  would  ever  have  their 
exposure  limits  exhausted 
simultaneously.  Lastly,  examining  one 
trading  day.  the  report  shows  that  active 
SOES  order  entry  firms  accounted  for  92 
percent  of  the  exposure  limit 
exhaustion,  as  might  be  expected  given 
that  these  firms  account  for  89  percent 
of  SOES  dollar  volume.  Accordingly, 
the  NASD  and  Nasdaq  believe  that  the 
SOES  Minimum  Exposure  Limit  Rule 
has  had  a  very  negligible,  if  any.  impact 
on  the  availability  of  SOES  to  small, 
retail  investors. 

The  report  also  found  that  the 
Automated  Quotation  UfKiate  Feature 
appears  to  be  used  extensively  by  some 
market  making  firms.  Specifically,  the 
report  shows  that  the  quote  update 
feature  is  used  by  126  market  makers  for 
10.644  market  making  positions.  Thus, 
this  feature  is  currently  being  used  by 
26  percent  of  the  market  makers  and  for 
24  percent  of  all  market  making 
positions.  In  addition  the  report  shows 
that,  on  average.  3,394  quotations  a  day 
were  generated  by  the  quote  update 
feature  from  October  2,  1995  to 
November  21,  1995.  Accordingly,  the 
NASD  and  Nasdaq  believe  that  the 
Automated  Update  Feature  has 
effectively  served  its  intended  purpose 
helping  to  maintain  continuous 
quotations  in  Nasdaq,  minimize  "closed 
quote"  conditions,  and  avoid  unexcused 
market  maker  withdrawals,  thereby 
promoting  market  liquidity. 

Accordingly,  the  NASD  believes  the 
Commission  should  properly  view  these 
two  SOES  rules  as  strictures  that  are 
highly  correlated  with  improvements  in 
market  liquidity,  not  as  rules  that  have 
had  or  could  have  a  damaging  effect  on 
liquidity.  The  NASD  and  Nasdaq  also 
believe  the  monitoring  report  illustrates 
that  implementation  of  the  Automated 
Quotation  Update  Feature  and  the  SOES 
Minimum  Exposure  Limit  Rule  have  not 
diminished  the  significant  benefits 


"The  report  also  found  that  SOES  orders  can 
experience  t>rief  execution  delays  in  isolated 
instances,  as  one  order  took  as  long  as  87  seconds 
to  be  executed.  While  the  NASD  could  not  readily 
identify  the  reasons  for  these  infrequent  execution 
delays,  the  NASD  believes  these  delays  are  likely 
the  result  of  two  factors.  First,  consistent  with  the 
NASD's  short -sale  rule,  short  sales  entered  into 
SOES  cannot  be  executed  on  down  bids.  Second, 
waves  of  SOES  orders  transmitted  by  active  SOES 
order -entry  Tirms  cause  queues  to  develop  in  the 
processing  of  SOES  orders,  which,  in  turn,  causes 
execution  delays. 


provided  to  investors  through  the 
automatic  execution  capabilities  of 
SOES.  Simply  put,  these  two  SOES 
rules  have  in  no  way  altered  the 
operation  of  SOES  as  an  automatic 
execution  system  that  affords  small, 
retail  investors  immediate  executions  at 
the  inside  market.  However,  as  noted  in 
the  NASD's  proposed  NAqcess  filing, 
the  NASD  believes  the  limit  order 
processing  capabilities  and  order 
execution  algorithm  of  SOES  could  be 
significantly  improved  upon  for  the 
benefit  of  small  investors  and  the 
marketplace  as  a  whole. 

Moreover,  in  the  Interim  SOES  Rules 
Extension  Order,  an  order  approving  a   - 
proposal  identical  to  the  NASD's  instant 
proposal,  the  SEC  found  that  the 
continued  effectiveness  of  the  SOES 
Minimum  Exposure  Limit  Rule 
"provides  customers  fair  access  to  the 
Nasdaq  market  and  reasonable 
assurance  of  timely  executions."  "  With 
respect  to  the  SOES  Automated 
Quotation  Update  Feature,  the  SEC  also 
stated  that  it  believes  "that  extending 
the  automated  update  function  is 
consistent  with  the  Firm  Quote  Rule. 
The  update  function  provides  market 
makers  the  opportunity  to  update  their 
quotations  automatically  after 
executions  through  SOES;  under  the 
Commission's  Firm  Quote  Rule,  market 
makers  are  entitled  to  update  their 
quotations  following  an  execution  and 
prior  to  accepting  a  second  order  at  their 
published  quotes."  ^6 

Therefore,  in  light  of  the  above-cited 
statutory  findings  made  by  the  SEC 
when  it  first  approved  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  and  extensions  of  these  rules, 
coupled  with  the  NASD's  findings  that 
these  rules  have  been  associated  with 
positive  market  developments  in  terms 
of  lower  spreads  on  Nasdaq  and  less 
stocks  with  extreme  relative  price 
volatility,  the  NASD  believes  it  would 
be  consistent  with  the  Act  for  the 
Commission  to  extend  the  effectiveness 
of  the  SOES  Minimum  Exposure  Limit 
Rule  and  the  SOES  Automated 
Quotation  Update  Feature  for  a  six- 
month  period.  Moreover,  even  if  the 
Commission  is  unwilling  to  find 
positive  significance  in  the  NASD's 
statistical  analyses,  at  the  very  least, 
these  studies  indicate  that  the  market 
has  not  been  harmed  by  implementation 
of  these  rules. ^^  Indeed,  the  Commission 


"  Interim  SOES  Rules  Extension  Order,  supra 
note  2,  60  FR  at  52439. 

"W.  (footnotes  omitted). 

"  Even  if  the  Commission  concludes  that  the 
SOES  Minimum  Exposure  Limit  Rule  and  the  SOES 
Auto,-nated  Quotation  Update  Feature  have  had  no 
impact  on  market  quality,  the  NASD  believes  the 


Federal  ReKisler  /  Vol.  61.  No.  14  /  Monday,  January  22,  1996  /  Notices 


1659 


IMI 


clearly  stated  in  the  Interim  SOES  Rules 
Extension  Order  that  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  have  not  had  a  detrimental 
effect  on  the  Nasdaq  market:  "the 
Commission  •  *  *  continues  to  believe 
that  the  data  submitted  by  the  NASD 
demonstrates  *   *   *  (no|  serious 
deterioration  in  the  quality  of  the 
Nasdaq  market  subsequent  to  the 
adoption  of  the  January  1994  amended 
SOES  Rules.  "« 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(6).  15A(b)(9),  15A(b)(ll)  and 
llA(a)(l)(C)  of  the  Act.  Among  other 
things.  Section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  is  proposing  to 
extend  the  effectiveness  of  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  for  six  months  because  of 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entry  firms  has  resulted  in 
increased  volatility  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  losS'Of  liquidity  for  individual  and 
institutional  investor  orders,  all  to  the 
detriment  of  public  investors  and  the 
public  interest.  The  NASD  believes  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  have  operated  to  rectify 
this  situation  while  continuing  to 
provide  an  effective  opportunity  for  the 


Commission's  approval  of  New  York  Stock 
Exchange  ("NYSE")  Rule  BOA  on  a  permanent  basis 
illustrates  that  the  Commission  would  still  have  a 
sufficient  basis  to  approve  an  extension  of  the  rules 
for  a  four-month  period.  In  particular,  the  SEC's 
discussion  of  the  statutory. basis  for  approval  of 
NYSE  Rule  80A  focused  in  large  part  on  the  fact 
that  Rule  80A  did  not  have  any  adverse  impacts  on 
market  quality  on  the  NYSE  and  that,  as  a  result, 
the  NYSE  should  be  given  the  latitude  to  take 
reasonable  steps  to  address  excessive  volatility  in 
its  marketplace.  See  Securities  Exchange  Act 
Release  No.  29854  (October  24, 1994).  56  FR  55963 
(October  30,  1994).  Accordingly,  the  NASD  believes 
the  SEC  should  afford  the  NASD  the  same 
regulatory  flexibility  that  it  afforded  the  NYSE  to 
implement  rules  reasonably  designed  to  enhance 
the  quality  of  Nasdaq  and  minimize  the  effects  of 
potentially  disruptive  trading  practices. 

"Interim  SOES  Rules  Extension  Order,  supra 
note  2,  60  f^  at  52439. 


prompt,  reliable  execution  of  small 
orders  received  from  the  investing 
public.  Accordingly,  in  order  to  protect 
investors  and  the  public  interest,  the 
NASD  believes  the  SEC  should  approve 
an  additional  six-month  extension  of  the 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  through  July  31. 1996, 
so  that  small  investors'  orders  will 
continue  to  receive  the  fair  and  efficient 
executions  that  SOES  was  designed  to 
provide. 

Section  15A(b)(9)  provides  that  the 
rules  of  the  Association  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  apply  across  the  board  and  do 
not  target  any  particular  user  or 
participant,  as  all  dealers  may  set  their 
exposure  limits  at  two  times  the  tier  size 
and  all  dealers  may  elect  to  utilize  the 
automated  quote  update  feature. 
Accordingly,  the  NASD  believes  that 
these  rule  changes  are  not  anti- 
competitive, as  they  are  uniform  in 
application  and  they  seek  to  preserve 
the  ability  of  SOP^S  to  provide  fair  and 
effit.ient  automated  executions  for  small 
investor  orders,  while  preserving  market 
maker  participation  in  SOES  and  market 
liquidity. 

Section  15A(b)(ll)  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  infomiative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
The  NASD  is  seeking  to  continue  the 
effectiveness  of  the  SOES  Minimum 
Exposure  Limit  Rule  and  the  SOES 
Automated  Quotation  Update  Feature  so 
that  SOES  activity  may  not  result  in 
misleading  quotations  in  the  Nasdaq 
market.  Market  makers  place  quotes  in 
the  Nasdaq  system  and  these  quotes 
comprise  the  inside  market  and  define 
the  execution  parameters  of  SOES. 
When  volatility  in  the  SOES 
environment  causes  market  makers  to 
widen  spreads  or  to  change  quotes  in 
anticipation  of  waves  of  SOES  orders, 
quotes  in  the  Nasdaq  market  become 
more  volatile  and  may  be  misleading  to 
the  investing  public.  Accordingly, 
absent  continuation  of  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature,  the  quotations  published  by 
Nasdaq  may  not  reflect  the  true  market 
in  a  security  and,  as  a  result,  there  may 
be  short-term  volatility  and  loss  of 
liquidity  in  Nasdaq  securities,  to  the 


detriment  of  the  investing  public. 
Further,  the  continuation  of  the 
automated  refresh  feature  will  ensure 
that  a  market  maker's  quotation  is 
updated  after  an  exposure  limit  is 
exhausted.  Uninterrupted  use  of  this 
function  will  maintain  continuous 
quotations  in  Nasdaq  as  market  makers 
exhausting  their  exposure  limits  in 
SOES  will  not  be  subject  to  a  "closed 
quote"  condition  or  an  unexcused 
withdrawal  from  the  market. 

Finally,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
significant  national  market  system 
objectives  contained  in  Section 
llA(a)(l)(C)  of  the  Act.  This  provision 
states  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among 
other  things:  (i)  Economically  efficient 
execution  of  securities  transactions;  (ii) 
fair  competition  among  brokers  and 
dealers;  and  (iii)  the  practicably  of 
brokers  executing  investor  orders  in  the 
best  market.  Specifically,  the  SOES 
Minimum  Exposure  Limit  Rule  and  the 
SOES  Automated  Quotation  Update 
Feature  advance  each  of  these  objectives 
by  preserving  the  operational 
efficiencies  of  SOES  for  the  processing 
of  small  investors'  orders,  by 
maintaining  current  levels  of  market 
maker  participation  through  reduced 
financial  exposure  frt)m  unpreferenced 
orders,  and  by  reducing  price  volatihty 
and  the  widening  of  market  makers' 
spreads  in  response  to  the  practices  of 
order  entry  firms  active  in  SOES. 

In  addition,  for  the  same  reasons 
provided  by  the  SEC  when  it  approved 
the  Interim  SOES  Rules  that  are  cited 
above  in  the  text  accompanying 
footnotes  6  through  13.  the  NASD 
believes  that  the  proposed  rule  change 
is  consistent  with  Sections  15A(b)(6). 
15A(b)(9),  15A(b)(ll)  and  llA{a)(l)(C) 
of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  iS  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 
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III.  Datp  or  htiectiveness  oi  me 
Proposed  Rule  Change  and  Timing  for 
CommiMion  Action 

Within  .35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  wfthin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitalion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any'person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-95-60  and  should  be 
submitted  by  January  26.  1996.  The 
SOES  Minimum  Exposure  Limit  Rule 
and  the  SOES  Automated  Quotation 
Update  Feature  expire  after  January  31. 
1996  and,  therefore,  the  Commission 
requests  that  interested  parties  comment 
by  January  26.  1996.  so  as  to  allow  the 
Commission  sufficient  time  to  consider 
the  views  of  interested  persons  prior  to 
the  expiration  of  the  rules. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFaHand, 

Deputy  Secretary. 

IFR  Doc.  96-737  Filed  1-19-96;  8:45  ami 
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[neiease  No.  JO— <:o40uj 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
(•Act") 

January  11.  1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  5.  1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarantls)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Cinergy  Corp.,  et  al.  (70-A767) 

Cinergy  Corp.  ("Qnergy"),  a 
registered  holding  company,  and 
Cinergy  Services,  Inc.  ("Services"), 
Cinergy's  wholly-owned  service 
company  subsidiary,  both  of  139  East 
Fourth  Street.  Cincinnati,  Ohio  45202, 
and  Cinergy  Investments.  Inc. 
("Investments").  Cinergy's  wholly 
owned  nonutility  holding  company 
subsidiary.  251  North  Illinois  Street. 
Suite  1410,  Indianapolis.  Indiana  46204, 
have  filed  an  application-declaration 
under  sections  6(a).  7.  9(a).  10.  12(b)  and 
13  of  the  Act  and  rules  45,  54.  87.  90 
and  91  thereunder. 

Cinergy  and  Investments  propose  to 
establish  two  new  subsidiaries  of 
Investments  (collectively.  "EnergyCos") 
to  engage  in  district  cooling  ("CooICo") 
and  heating  ("HeatCo")  businesses  in 
the  greater  metropolitan  area  of 
Cincinnati,  Ohio.  The  EnergyCos  will 
construct,  own  and  operate  one  or  more 
combined  or  stand-alone  central  chilled 


water  (in  the  case  of  CooiCo)  and 
heating  plants  (in  the  case  of  HeatCo), 
as  well  as  associated  distribution  pipes 
and  ancillary  equipment  and  facilities 
within  Cincinnati.  The  EnergyCos  will 
enter  into  contracts  with  commercial 
and  industrial  customers  of  Cinergy's 
electric  and  gas  utility  subsidiary.  The 
Cincinnati  Gas  &  Electric  Company 
("CG&E").  and  with  CG&E,  to  deliver 
chilled  and/or  heated  water  (and 
possibly  to  a  minor  extent  steam)  to  the 
customers'  facilities  for  cooling  and 
heating  purposes  and  render  associated 
services.  The  EnergyCos  may  provide 
financing  to  customers  (exclusive  of 
CG&E)  in  connection  with  the 
replacement  of  certain  equipment  on  the 
customers'  premises  needed  to  connect 
to  the  EnergyCos'  distribution  pipe 
systems.  Specifically,  the  EnergyCos 
will  sell  the  necessary  equipment  to  the 
customers  on  credit;  the  customer 
would  repay  the  respective  EnergyCo  for 
the  equipment  pursuant  to  a  separate 
line-item  charge  to  its  monthly  bill  ftxjm 
the  EnergyCo  for  chilled  or  hot  water. 
The  monthly  charge  would  cover  a 
portion  of  the  equipments'  total  sale 
price  to  the  customer,  reflecting  a  mark- 
up from  the  cost  paid  by  the  EnergyCo 
to  the  equipment  vendor,  plus  a  finance 
charge.  TTie  EnergyCos  will  not  acquire 
any  promissory  notes  or  other  securities 
from  the  customers. 

Investments  proposes  to  organize 
CooICo  and  HeatCo  as  wholly  owned    ' 
subsidiaries  under  Ohio  law. 
Investments  proposes  to  acquire  shares 
of  the  EnergyCos'  capital  stock  (common 
and/or  preferred),  which  may  be 
denominated  as  par  or  no  par  value 
stock.  Cinergy  and  Investments  propose 
(to  the  extent  not  otherwise  exempted 
under  rules  45  and  52)  to  make  interest 
bearing  open  account  advances  and 
loans  to  the  EnergyCos  in  connection 
with  their  initial  capitalization  and  start 
up  activities.  Such  open  account 
advances  and  loans  would  mature  not 
later  than  December  31.  2006,  and 
would  bear  interest  at  a  rate  not  to 
exceed  the  prime  rate  then  in  effect  at 
a  bank  designated  by  Cinergy.  Cinergy 
and  Investments  further  propose  to 
guarantee  and  otherwise  act  as  surety  in 
respect  of  bank  borrowings  and  (to  the 
extent  not  otherwise  exempted  under 
rule  45(b)(6))  performance  and  similar 
obligations  of  the  EnergyCos.  Such 
guarantees  may  be  made  from  time  to 
time  through  December  31,  2006, 
provided  that  any  guarantees 
outstanding  on  such  date  will  terminate 
in  accordance  with  their  terms.  Bank 
borrowings  as  to  which  Cinergy  and 
Investments  propose  to  act  as  surety 
would  be  secured  or  unsecured,  would 
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be  made  not  later  than  December  3 1 , 
2006  (maturing  no  later  than  12  months 
thereafter),  and  would  bear  interest  at  a 
rate  not  to  exceed  3%  above  the  prime 
rate  then  in  effect  at  a  bank  designated 
by  Qnergy.  The  total  amount  of  the 
initial  capital  stock  purchases,  open 
account  advances,  loans,  and  financial/ 
performance  guarantees  for  which 
authorization  is  sought,  together  with  all 
other  purchases  by  Investments  of 
EnergyCos  capital  stock  and  capital 
contributions  and  loans  by  Cinergy  and 
Investments  to  EnergyCos  that  are 
exempt  ftx)m  Commission  approval 
requirements,  will  not  exceed  $100 
million  at  any  time  outstanding  through 
December  31,  2006. 

The  EnergyCos  will  commence 
operations  with  a  relatively  small  staff 
devoted  primarily  to  management  and 
administrative  functions.  CooICo  and 
HeatCo  propose  to  contract  with  Cinergy 
Services  (but  not  with  any  other 
associate  company,  including  each 
other)  for  a  vtuiety  of  services  (such  as 
information  systems,  human  resources, 
accounting,  'egal,  internal  audit  and 
finance),  priced  at  cost,  pursuant  to  a 
service  agreement  and  associated 
accounting,  cost  assignment  and  work 
order  procedures  authorized  by  prior 
order  of  the  Commission  dated  October 
21.  1994  (HCAR  Rel.  No.  26146).  The 
EnergyCos  may  engage  nonassociate 
contractors  for  various  other  services, 
including  construction  management, 
engineering,  mechanical,  architectural 
and  operational  services. 

Cinergy's  and  Investments'  proposed 
initial  capital  stock  purchases,  open 
account  advances  and/or  loans  and 
guarantees  would  be  funded  (1)  as  to 
Cinergy,  through  sales  of  commercial 
paper  and  short-term  notes  to  banks  and 
other  financial  institutions,  through 
sales  of  Cinergy  common  stock,  and/or 
through  internally  generated  funds;  and 
(2)  as  to  Investments,  through  capital 
contributions,  loans,  and/or  open 
account  advances  from  Cinergy  and/or 
internally  generated  funds. 

The  EnergyCos  would  use  the 
proceeds  for  general  corporate  purposes, 
including  financings  of  the 
construction,  operation  and 
maintenance  of  their  central  plant 
facilities  and  associated  distribution 
pipe  systems  and  other  ongoing  working 
capital  needs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-659  Filed  1-19-96:  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 

Representative  Payment  Advisory 
Committee;  Meeting  Postponement 

agency:  Social  Security  Administration. 
ACTION:  .Notice  of  postponement  of 
public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the 
postponement  of  the  meeting  of  the 
Representative  Payment  Advisory 
Committee  scheduled  for  January  22-23, 
1996  in  Atlanta,  Georgia.  It  is  expected 
that  the  meeting  will  be  rescheduled 
later  in  1996.  Announcement  of  each 
meeting  of  the  Committee  will  be 
published  in  the  Federal  Register  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

[Jaff(i   !anuary  17,  1996. 
Reba  .\ndrew, 

Staff  Director.  Representative  Payment 
Advisory  Committee. 
[FR  Doc.  96-807  Filed  1-19-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD  95-092) 

Qreenhili  Petroleum  Corporation, 
Blake  Drilling  and  Workover  Company, 
Inc.,  and  Mike  Hicks  Tools  ana 
Services,  Inc.;  Proposed  Penalty. 
Opportunity  To  Comment 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  proposed  penalty; 
opportunity  to  comment. 

SUMMARY:  The  Coast  Guard  gives  notice 
uf  and  provide  an  opportunity  to 
comment  on  the  proposed  assessment  of 
a  Class  II  administrative  penalty  to 
Creenhill  Petroleum  Corporation;  a 
( "lass  II  administrative  penalty  to  Blake 
Drilling  and  Workover  Company,  Inc; 
and  a  Class  II  administrative  penalty  to 
Mike  Hicks  Tools  and  Services,  Inc.,  for 
violations  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  The 
alleged  violations  involved  the  spill  of 
approximately  96,000  gallons  of  oil  as 
defined  in  §  3'l  1(a)(1)  of  the  FWPCA,  33 
U.S.C.  1321(a)(1).  and  in  33  CFR 
153.103(m)  from  the  vessel  BLAKE  IV, 
into  or  upon  Timbalier  Bay  and 
adjoining  shorelines  beginning  on 
September  29.  1992,  and  continuing 
fhrougli  and  including  October  8,  1992. 
Interested  persons  may  submit  written 
commf  nts  on  the  proceeding,  including 
conmu-nts  on  the  amount  of  the 
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proposed  penalty,  or  written  notice  of 
intent  to  present  evidence  at  any 
hearing  held  in  the  proceeding.  If  no 
hearing  is  held,  an  interested  person 
may,  within  30  days  after  issuance  of  an 
order,  petition  to  set  aside  the  order  and 
to  provide  a  hearing. 
DATES:  Comments  or  notice  of  intent  to 
present  evidence  at  a  hearing  must  be 
received  not  later  than  February  21, 
1996. 

ADDRESSES:  Comments  and  requests  for 
a  hearing  may  be  mailed  to  the  Hearing 
Docket  Clerk,  Office  of  the  Chief 
Administrative  Law  Judge, 
Commandant  (G-CJ).  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001.  or  may  be  delivered  to 
room  6302  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Filings 
should  reference  docket  number  95- 
0003-CIV.  The  administrative  record  for 
this  proceeding  is  available  for 
inspection  at  the  same  address  and 
times. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  ].  Jordan,  Director  of  Judicial 
Administration,  Office  of  the  Chief 
Administration  Law  Judge, 
Commandant  (G-CJ),  U.S.  Coast  Guard, 
2100  Second  Street  SW..  Washington, 
DC  20593-0001,  telephone  (202)  267- 
2940. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  proceeding  is  given  pursuant  to  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq.),  as  amended  by  the 
Oil  Pollution  Act  of  1990.  The 
proceeding  is  initiated  under  §  311(b)  of 
the  FWPCA  (33  U.S.C.  1321(b)). 

This  proceeding  results  from  an 
alleged  spill  of  approximately  96,000 
gallons  of  oil  discharged  beginning  on 
September  29,  1992,  and  continuing 
through  and  including  October  8.  1992, 
from  the  vessel  BLAKE  IV.  into  or  upon 
Timbalier  Bay  and  adjoining  shorelines. 
Under  the  Coast  Guard's  Class  II  Civil 
Penalty  regulations  in  33  CFR  Part  20. 
the  Coast  Guard  publishes  notice  of  the 
proposed  issuance  of  an  order  assessing 
a  Class  n  penalty  in  the  Federal  Register 
(33  CFR  20.402).  A  person  who  wishes 
to  be  an  interested  person  must  file 
written  comment  on  the  proceeding  or 
written  notice  of  intent  to  present 
evidence  at  any  hearing  held  in  the 
proceeding  with  the  Hearing  Docket 
Clerk  not  later  than  February  21, 1996 
(33  CFR  20.404).  Interested  persons  will 
be  given  notice  of  any  hearing,  a 
reasonable  opportunity  to  be  heard  and 
to  present  evidence  during  any  hearing, 
and  notice  of  the  decision.  Although  no 
hearing  is  yet  scheduled,  the  Coast 
Guard  has  asked  that  any  hearing  be 
held  in  New  Orleans,  LA.  If  no  hearing 
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is  held,  an  interested  person  may, 
within  30  days  after  issuance  of  an 
order,  petition  the  Commandant  of  the 
Coast  Guard  to  set  aside  the  order  and 
to  provide  a  hearing  (33  CFR  20.1102). 

The  following  additional  information 
is  provided: 

Respondent:  Creenhill  Petroleum 
Corporation,  3300  West  Esplanade 
Avenue.  Suite  500,  Metarie,  LA  70002. 

Respondent:  Blake  Drilling  and 
Workover  Company,  Inc..  230  Gunther 
Lane,  Belle  Chase.  LA  70037. 

Respondent:  Mike  Hicks  Tools  and 
Services.  Inc..  Louisiana  Highway  23. 
Port  Sulfur,  LA  70082. 

Complaint  Filed:  December  4,  1995; 
New  Orleans,  LA. 

Docket  Number:  95-0003-CIV. 

Amount  of  Proposed  Penalty: 
$100,000  to  Greenhill  Petroleum 
Corporation. 

Amount  of  Proposed  Penalty: 
$100,000  to  Blake  Drilling  and 
Workover  Company,  Inc. 

Amount  of  Proposed  Penalty: 
$100,000  to  Mike  Hicks  Tools  and 
Services,  Inc. 

Charges:  Count  1— Discharge  of  Oil. 

Dated:  December  11. 1995. 
George  J.  Jordaii, 

Judicial  Administrator.  Office  of  the  Chief 
Administrative  Law  Judge,  U.S.  Coast  Guard. 
(FR  Doc.  96-727  Filed  1-19-96;  8:45  am) 
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[COO  95-091] 

Shell  Offshore  IfK.  and  Shell  Pipeline 
Corp.;  Proposed  Penalty;  Opportunity 
to  Comment 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  penalty: 
opf>ortunity  to  comment. 

SUMMARY:  The  Coast  Guard  gives  notice 
of  and  provides  an  opportunity  to 
comment  on  the  proposed  assessment  of 
a  Class  n  administrative  penalty  to  Shell 
Offshore  Inc.  and  a  Class  11 
administrative  penalty  to  Shell  Pipeline 
Corp.  for  violations  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  The 
alleged  violations  involved  the  spill  of 
approximately  176.000  gallons  of  oil  as 
defined  in  §31 1(a)(1)  of  the  FWPCA.  33 
U.S.C.  1321(a)(1)  and  in  33  CFR 
153.103(m)  from  the  Hobbitt  Pipeline, 
into  or  upon  Ship  Shoal  Block  281  and 
adjoining  waters  beginning  on 
November  16,  1994,  and  continuing 
through  and  including  November  22, 
1994.  Interested  persons  may  submit 
written  comments  on  the  proceeding, 
including  comments  on  the  amount  of 
the  proposed  penalty,  or  written  notice 
of  intent  to  present  evidence  at  any 
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(lednng  held  in  the  proceeding.  If  no 
hearing  is  held,  an  interested  person 
may.  within  30  days  after  issuance  of  an 
order,  petition  to  set  aside  the  order  and 
to  provide  a  hearing. 
DATES:  Comments  or  notice  of  intent  to 
present  evidence  at  a  hearing  must  be 
received  not  later  than  February  21, 
igqe 

ADDRESSES:  Comments  and  requests  for 
a  hearing  may  be  mailed  to  the  Hearing 
Docket  Clerk,  Office  of  the  Chief 
Administrative  Law  Judge, 
Commandant  (G-CJ),  U.S.  Coast  Guard. 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001.  or  may  be  delivered  to 
room  6302  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Filings 
should  reference  docket  number  95- 
0002-CrV.  The  administrative  record  for 
this  proceeding  is  available  for 
inspection  at  the  same  address  and 
times. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  J.  Jordan.  Director  of  judicial 
Administration,  Office  of  the  Chief 
Administrative  Law  Judge, 
Commandant  (G-CJ),  U.S.  Coast  Guard. 
2100  Second  Street,  SW..  Washington, 
DC  20593-0001.  telephone  (202)  267- 
2940. 

8UPPI.EMEMTARY  INFORMATION:  Notice  of 
this  proceeding  is  given  pursuant  to  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq.),  as  amended  by  the 
Oil  Pollution  Act  of  1990.  The 
proceeding  is  initiated  under  §  311(b)  of 
the  FWPCA  (33  U.S.C.  1321(b)). 

This  proceeding  results  from  an 
alleged  spill  of  approximately  176,000 
gallons  of  oil  discharged  beginning  on 
November  16.1994,  and  continuing 
through  and  including  November  22, 
1994.  from  the  Hobbitt  Pipeline,  into  or 
upon  Ship  Shoal  Block  281  and 
adjoining  waters.  Under  the  Coast 
Guard's  Class  II  Civil  Penalty 
regulations  in  33  CFR  Part  20,  the  Coast 
Guard  publishes  notice  of  the  proposed 
issuance  of  an  order  assessing  a  Class  II 
penalty  in  the  Federal  Register  (33  CFR 
20.402).  A  person  who  wishes  to  be  an 
interested  person  must  file  written 
comment  on  the  proceeding  or  written 
notice  of  intent  to  present  evidence  at 
any  hearing  held  in  the  proceeding  with 
the  Hearing  Docket  Clerk  not  later  than 
February  21.  1996  (33  CFR  20.404). 
Interested  persons  will  be  given  notice 
of  any  hearing,  a  reasonable  opportunity 
to  be  heard  and  to  present  evidence 
during  any  hearing,  and  notice  of  the 
decision.  Although  no  hearing  is  yet 
scheduled,  the  Coast  Guard  has  asked 
that  any  hearing  be  held  in  New 
Orleans,  LA.  If  no  hearing  is  held,  an 
interested  person  may,  within  30  days 


alter  issuance  of  an  order,  petition  the 
Commandant  of  the  Coast  Guard  to  set 
aside  the  order  and  to  provide  a  hearing 
(33  CFR  20.1102). 

The  following  additional  information 
is  provided: 

Respondent:  Shell  Offshore  Inc.,  One 
Shell  Square,  P.O.  Box  61933,  New 
Orleans,  LA  70161-1933. 

Respondent:  Shell  Pipeline  Corp., 
P.O.  Box  52163,  New  Orleans.  LA 
70152. 

Complaint  Filed:  December  4,  1995; 
New  Orleans.  LA. 

Docket  Number:  95-0002-CIV 

Amount  of  Proposed  Penalty:  $70,000 
to  Shell  Offshore  Inc. 

Amount  of  Proposed  Penalty:  $70,000 
to  Shell  Pipeline  Corp. 

Charges:  Count  1 — Discharge  of  Oil. 

Dated:  December  11, 1995. 
George  |.  Jordan, 

Judicial  Administrator,  Office  of  the  Chief 
Administrative  Law  Judge,  U.S.  Coast  Guard. 
(FR  Doc.  96-726  Filed  1-19-96;  8:45  am] 
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Federal  Transit  Adrnmisfatio'^ 

Environn-ienta'  impact  Statement  on 
the  Logan  200u  People  Mover   East 
Boston,  MA 

agency:  Massachusetts  Port  Authority. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the 
Massachusetts  Port  Authority  (MPA) 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  to  analyze  options  for 
improving  the  connection  between  the 
MBTA  transit  system  and  Logan 
International  Airport  in  East  Boston, 
Massachusetts  in  order  to  increase  the 
use  of  high  occupancy  vehicles  to  Logan 
Airport.  The  FTA  and  the  MPA  will 
prepare  the  EIS  so  that  it  also  satisfies 
the  requirements  of  the  Massachusetts 
Environmental  Policy  Act  (MEPA).  The 
EIR/EIS  will  evaluate  the  following 
alternatives:  a  TSM/No  Build 
alternative,  a  People  Mover  Terminal 
Alignment  system  and  refinements 
thereto,  and  Blue  Line  Extension  onto 
the  airport.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State  and  local  agencies, 
and  through  public  meetings. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  the  MPA  by  February  29, 1996. 
Scoping  Meetings:  A  FTA  public 


scoping  meeting  will  be  held  on 
Thursday.  January  25,  1996,  4:00  to  6:00 
P.M.,  at  the  State  Transportation 
Building,  Mezzanine  Level,  Conference 
Room  4.  See  addresses  below. 
ADDRESSES:  Wntu^:.  iij,7iments  should 
be  sent  to  Ms.  Beth  Rubenstein,  Project 
Manager,  MASSPORT  Department  of 
Transportation  Planning  and 
Construction,  Logan  Office  Center,  One 
Harborside  Drive,  Suite  200S,  East 
Boston,  MA  02128.  Scoping  meeting 
will  be  held  at  the  following  location: 
State  Transportation  Building,  10  Park 
Plaza,  Boston,  MA  02116,  Mezzanine 
Level,  Conference  Room  4 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Mary  Beth  Mello,  Deputy  Regional 
Administrator,  Federal  Transit 
Administration,  Region  1,  (617)  494- 
2055. 

SUPPLEMENTARY  information: 
1.  Scopmg 

The  FTA  and  MPA  invite  written 
comments  for  a  period  of  45  days  after 
publication  of  this  notice  (see  DATES  and 
ADDRESSES  above).  During  scoping, 
comments  should  focus  on  identifying 
specific  social,  economic,  or 
environmental  impacts  to  be  evaluated, 
and  suggested  alternatives  that  are  less 
costly  or  more  environmentally 
beneficial  and  which  achieve  similar 
objectives.  Comments  should  focus  on 
the  issues  and  alternatives  for  analysis, 
and  not  on  a  preference  for  a  particular 
alternative.  Individual  preference  for  a 
particular  alternative  should  be 
communicated  during  the  comment 
period  for  the  Draft  EIS. 

If  you  wish  to  be  placed  on  the 
mailing  list  to  receive  further 
information  as  the  project  continues, 
contact  Ms.  Beth  Rubenstein  at  the  MPA 
(see  ADDRESS  above). 

n.  Description  of  Study  Areas  and 
Project  Need 

The  proposed  project  consists  of  an 
analysis  of  alternatives  to  improve  the 
connection  between  the  MBTA  transit 
system  and  Logan  International  Airport 
in  East  Boston.  Massachusetts.  The 
People  Mover  Alternative  consists  of 
fully  automated  electrically  powered 
vehicles  operating  along  a  dedicated, 
elevated  guideway  system 
approximately  2.7  miles  in  length.  The 
People  Mover  would  replace  the  current 
shuttle  bus  service  that  connects 
passengers  using  public  transit  and 
Logan  Airport  terminals.  The  system 
will  have  the  capacity  to  accommodate 
up  to  five  times  the  existing  number  of 
airport  passengers  using  the  MBTA 
Airport  Station.  It  will  have  fully 
climate  controlled  stations  at  the 


MBTA  s  Blue  Line  Airport  station  and 
the  terminal  stations,  with  potential 
service  to  the  rental  car  area  and  the 
water  shuttle  in  future  phases  of  the 
project.  The  project  study  area  will 
focus  on  Logan  Airport  property,  but 
project  impacts  within  the  boundary  of 
Route  128  will  be  also  be  evaluated. 

The  People  Mover  Alternative  would 
improve  service  and  convenience  for 
airport  passengers,  employees,  and 
visitors  accessing  Logan  via  the  MBTA 
and  pa.ssengers  traveling  between 
terminals  The  construction  of  the 
People  Mover  would  complete  the 
intermodal  connection  between  the 
Boston  region's  mass  transportation 
system  and  Logan  Airport.  The 
improved  service  and  convenience 
afforded  by  this  project  is  expected  to 
support  and  facilitate  increases  in 
MBTA  mode  share  and  help  contain  or 
reduce  environmental  impacts 
associated  with  the  anticipated  growth 
in  passenger  levels  at  Logan  in  the  years 
to  come.  It  will  provide  improved  on- 
airport  circulation,  better  Blue  Line 
station  access,  and  a  fast,  frequent, 
reliable  replacement  for  the  fleets  of 
shuttle  buses  that  now  add  to  the 
congestion  on  airport  roads  and  at 
terminal  curbs.  Construction  of  the 
People  Mover  will  result  in  fewer 
passenger  vehicle  trips,  fewer  vehicle 
miles  traveled,  lower  diesel  emissions, 
less  roadway  and  curbside  congestion, 
and  more  roadway  capacity  for  other 
high  occupancy  modes.  It  is  also 
exp)ected  to  decrease  regional  air  quality 
impacts  and  congestion  associated  with 
passenger  and  employee  trips  to  Logan. 

III.  Alternatives 

The  alternatives  proposed  for 
evaluation  include: 

(11  a  Transportation  Systems 
Management  (TSM)/No-Build 
alternative,  which  involves  additional 
buses  and  conversion  of  the  fleet  to 
clean  fuels  without  construction  of  a 
People  Mover; 

(2)  construction  of  a  People  Mover 
Terminal  Alignment  system  and 
refinements  to  the  Terminal  Alignment 
system,  including  stops  at  the  MBTA 
Blue  Line  Airport  Station  and  each  of 
the  airport  terminal  stations;  and 

(3)  consideration  of  a  Blue  Line 
Extension  to  the  airport,  which  would 
bring  MBTA  Blue  Line  transit  service 
directly  onto  airport  property. 

IV.  Probable  Effects/Potential  Impacts 
lor  Analysis 

The  FTA  and  the  MPA  will  evaluate 
all  significant  environmental,  social, 
and  economic  impacts  of  the 
alternatives  analyzed  in  the  EIS.  Impacts 
include  changes  in  the  natural 


environment  (air  and  water  quality,  rare 
and  endangered  species),  changes  in  the 
social  environment  (land  use  and 
neighborhoods,  noise  and  vibration, 
aesthetics,  park  lands,  historic/ 
archaeological  resources),  public  safety 
and  changes  in  the  transit  service  and 
patronage.  Project  capital  and  operating 
costs  and  revenues  will  be  estimated. 
The  impacts  will  be  evaluated  for  year 
2010  with  37.5  million  annual  airline 
passengers  (MAP),  year  2010  with  45 
MAP,  and  for  opening  year  2002  with  32 
MAP.  Measures  to  mitigate  significant 
adverse  impacts  will  be  addressed. 

V.  FTA  Procedures 

In  accordance  with  the  Federal 
Transit  Act,  as  amended,  and  with  FTA 
policy,  the  Draft  EIR/EIS  will  be 
prepared  in  conjunction  with  a  Major 
Investment  Study.  After  its  publication, 
the  Draft  EIR/EIS/MIS  will  be  available 
for  public  and  agency  review  and 
comment,  and  a  public  hearing  will  be 
held.  On  the  basis  of  the  Draft  EIR/EIS/ 
MIS  and  the  comments  received,  the 
MPA  will  select  a  preferred  alternative, 
and  will  seek  approval  from  FTA  to 
continue  with  preparation  of  the  Final 
EIR/EIS. 

Issued  on:  January  17, 1996. 
Richard  H.  Doyle, 
Regional  Administrator. 
|FR  Doc.  96-740  Filed  1-19-96;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-49;  Notice  2] 

General  Motors  Corporation;  Grant  of 
Application  for  Decision  of 
Inconseeuential  Noncompliance 

General  Motors  Corporation  (GM)  of 
Warren,  Michigan,  determined  that 
some  of  its  vehicles  failed  to  comply 
with  the  requirements  of  49  CFR 
571.108,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  108,  "Umps, 
Reflective  Devices,  and  Associated 
Equipment,"  and  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
GM  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301— 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  June  21,  1995,  and  an 
opportunity  afforded  for  comment  (60 
FR  32391). 

Turn  signal  lamps  are  required  motor 
vehicle  lighting  equipment.  Society  of 
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Automotive  Engineers'  (SAE)  Standard 
J588  NOV84,  incorporated  by  reference 
in  Table  lU  of  FMVSS  No.  108  (and 
applicable  to  vehicles  whose  overall 
width  is  80  inches  or  less),  provides  that 
the  photometric  requirements  for  turn 
signal  lamps  may  be  met  at  zones  or 
groups  of  test  points,  instead  of  at  each 
individual  test  point.  Within  a  zone,  the 
lamp  is  permitted  to  fail  at  individual 
test  points  as  long  as  the  total  light 
intensity  of  all  the  test  points  within  the 
zone  is  not  below  the  specified  level  for 
the  zone.  SAE  J588  specifies  four  such 
zones  for  turn  signals. 

From  Septem^r  1990  through 
February  6,  1995,  CM  manufactured 
approximately  544.420  Buick  Century 
passenger  cars  on  which  the  turn  signal 
lamps  failed  to  meet  the  photometric 
requirements  of  SAE  J588  NOV84.  Of 
the  four  zones  tested  on  the  turn  signal 
lamps,  zones  1.  2.  and  4  met  the 
requirements,  while  zone  3  did  not.  The 
required  light  intensity  for  zone  3  is 
2.375  candela  (cd).  When  tested.  17  of 
the  subject  lamps  produced,  on  average, 
a  light  intensity  of  approximately  2.145 
cd  or  90  percent  of  the  required 
intensity.  The  three  compliant  zones 
exceed  the  light  intensity  requirements 
by  at  least  20  percent. 

GM  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  difference  between  the  FMVSS  108 
requirement  for  zone  3  and  the  average 
performance  of  the  subject  lamps  is 
imperceptible  to  the  human  eye.  The  average 
performance  value  for  zone  3  for  all  17  tested 
lamps  is  10  percent  below  the  2375  cd 
federal  requirement,  and  every  lamp  fell 
within  20  percent  of  that  requirement 
(ranging  from  -  1%  to  -  18%  of  the 
requirement).  As  acknowledged  in  NHTSA's 
notices  granting  other  similar  petitions  for 
determination  of  inconsequential 
noncompliance,  and  as  demonstrated  in  the 
recent  study  (DOT  HS  808  209.  Pi.  al  Report 
dated  September  1994)  sponsored  by  the 
agency.  Driver  Perception  of  fust  Noticeable 
Difference  in  Signal  Lamp  Intensities,  a 
change  in  luminous  intensity  of 
approximately  25  percent  is  required  before 
the  human  eye  can  detect  a  difference 
between  the  two  lamps.  (See.  e.g..  Notice 
granting  petition  by  Subaru  of  America  (56 
PR  59971);  and  Notice  granting  petition  by 
Hella.  Inc.  (55  Fed.  Reg.  37602).)  Since  the 
average  discrepancy  for  the  Buick  lamp  is 
only  10%  with  a  maximum  measured 
discrepancy  of  18%,  the  subject  lamps  do  not 
compromise  motor  vehicle  safety  as  the 
noncompliance  is  not  detectable  by  the 
human  eye. 

The  subject  lamps  otherwise  meet  or 
exceed  all  other  requirements  of  FMVSS  108. 
including  the  requirement  of  SAE  J588, 
November  1984.  that  "the  measiired  values  at 
each  test  point  shall  not  be  less  than  60%  of 
the  minimum  value  in  Table  3  (Photometric 
Design  Guidelines]. " 


GM  is  not  aware  of  any  accidents,  injuries, 
owner  complaints  or  field  reports  related  to 
this  condition. 

No  comments  were  received  on  the 
application. 

Although  the  agency  is  troubled  by 
the  duration  of  the  noncompliance  and 
large  number  of  affected  vehicles,  the 
criterion  for  granting  an  application  is 
not  the  care  or  good  faith  of  the 
applicant,  but  the  effects  of  its 
noncompliance.  The  average 
noncompliance  of  the  zone  is  only  10%, 
and  this  is  offset  by  the  three  other 
zones  exceeding  the  minima  by  20%. 
On  balance,  then,  the  overall 
performance  of  the  turn  signal  lamps 
will  be  consistent  with  that  of  lamps 
meeting  the  minimum  requirements  in 
every  zone. 

For  the  foregoing  reasons,  it  is  hereby 
found  that  the  applicant  has  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  to  safety.  Accordingly, 
the  applicant  is  exempted  from  its 
obligation  to  provide  notice  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118.  and  to  remedy  the 
noncompliance  as  required  by  49  U.S.C. 
30120. 

(49  tJ.S.Q  30118.  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  January  17.  1996. 
Barry  Felrice. 

Associate  Administrator  for  Safety 
Performance  Standards. 

IFR  Doc.  96-712  Filed  l-l»-96:  8:45  am) 
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[Docket  No.  95-01;  Notice  2] 

Decision  That  Nonconforming  1992 
Mercedes-Benz  300SL  Passenger  Cars 
are  Eligible  (or  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1992  Mercedes- 
Benz  300SL  pas.senger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1992 
Mercedes-Benz  300SL  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1992 
Mercedes-Benz  300SL),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 


DATES:  This  decision  is  effective  as  of 

January  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates,  Inc.  of 
Ronkonkoma,  New  York  (Registered 
Importer  R-90-4)04)  petitioned  NHTSA 
to  decide  whether  1992  Mercedes-Benz 
300SL  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  November  13,  1995  (60  FR  57054)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  refened  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
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number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-143  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision  i 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1992  Mercedes-Benz  300SL  (Body  Style 
129)  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1992 
Mercedes-Benz  300SL  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  17. 1996. 
MarUynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  96-713  Filed  1-19-96;  8:45  amj 
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Decision  That  Nonconforming  1987 
Nissan  Stanza  Passenger  Cars  Are 

Eligible  tor  imponation 

iGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 

ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1987  Nissan  Stanza 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1987  Nissan 
Stanza  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
«ubstantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1987 
Nissan  Stanza),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
January  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 


SUPPLEMENTARY  INFORMAT.ON 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108{c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehi.  :»'  'i^ifptv  standards  shall  be  refused 
adi'n^Mr)!i  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  A^ 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  FediT.*!  Register 
of  each  petition  that  it  r«t.tii.u}>,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates  of 
Ronkdnkoma,  New  York  (Registered 
Importer  R-90-004)  petitioned  NHTSA 
to  decide  whether  1987  Nissan  Stanza 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  September  12,  1995  (60  FR  47424)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  pefitinn 

Vehicle  Eligibilitj  \  umber  of  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-139  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 


Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1987  Nissan  Stanza  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1987  Nissan  Stanza  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  17, 1996. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  96-714  Piled  1-19-96;  8:45  ami 
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The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  PubUc  Law 
94—409  that  a  meeting  of  the 
Rehabilitation  Research  and 
E)eveloj)ment  Service  Scientific  Merit 
Review  Board  will  be  held  at  the  Vista 
hitemational  Hotel,  1400  "M"  Street 
NW,  Washington,  DC  on  January  23 
through  January  25. 1996. 

The  session  on  January  23, 1996,  is 
scheduled  to  begin  at  6:30  p.m.  and  end 
at  9:30  p.m.  The  sessions  on  January  24 
and  January  25, 1996,  are  scheduled  to 
begin  at  8  a.m.  and  end  at  5  p.m.  The 
purpose  of  the  meeting  is  to  review 
rehabilitation  research  and  development 
applications  for  scientific  and  technical 
merit  and  to  make  recommendations  to 
the  Director,  Rehabilitation  Research 
and  Development  Service,  regarding 
their  funding. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  for  the  January  23  session  for 
discussion  of  administrative  matters,  the 
general  status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  January  23-25, 1996  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
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analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  perfonnance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  522b(c)(6),  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  Sections  10(d)  of  Public  Law  92- 
463  as  amended  by  Section  5(c)  of 
Public  Law  94-409. 

Dated:  January  11. 1996. 

By  Direction  of  the  Secretary. 
Hsyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  96-667  Filed  1-19-96;  8:45  ami 
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Meetings 


The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92—463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday,  January  31,  1996,  at  2:00 

p.m. 
Wednesday,  February  14, 1996,  at  2:00 

p.m. 
Wednesday,  March  6,  1996,  at  2:00  p.m. 
Wednesday,  March  27,  1996,  at  2:00 

p.m. 

The  meetings  will  be  held  in  Room 
1225,  Department  of  Veterans  Affairs, 
Tech  World  Plaza.  801  I  Street,  NW. 
Washington,  DC  2001. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closiue  of  the  meetings  in 
accordance  with  subsection  10(d)  of 
Public  law  92-463,  as  amended  by 


Public  Law  94-409,  and  as  cited  in  5 
U.S.C.  552b(c)(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
Room  1225,  801  I  Street,  NW, 
Washington,  DC  2001. 

Dated:  January  11,  1996. 

By  Direction  of  the  Secretary. 
Heyward  Banniater, 
Committee  Management  Officer. 
|FR  Doc.  96-666  Filed  1-19-96;  8:45  am) 
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The  Fnh,H-  ^^i  ■  ;s«  Development  of  the 

VAMC  o.^j    h:      y.  TX 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  designation. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 
designating  the  Big  Spring,  TX, 
Department  of  Veterans  Affairs  Medical 
Center  (VAMC)  for  an  Enhanced-Use 
development.  The  Department  intends 
to  enter  into  a  long-term  lease  of  real 
property  with  the  Government 
Employees  Federal  Credit  Union.  The 
Credit  Union  will  construct  and 
maintain  a  parking  area  on  the  site,  and 
will,  as  consideration  for  the  lease, 
provide  specified  facilities  and  services 
to  the  Department  at  no  cost. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Gallun,  Office  of  Asset  and 
Enterprise  Development  (089),  Veterans 
Health  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW,  Washington,  DC  20420,  (202)565- 
4307. 

SUPPLBNENTARY  INFORMATION:  38  U.S.C. 
8161  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
Enhanced-Use  lease,  if  the  Secretary 
determines  that  at  least  part  of  the  use 
of  the  property  under  the  lease  will  be 
to  provide  appropriate  space  for  an 
activity  contributing  to  the  mission  of 
the  Department,  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Approved:  December  14,  1995. 
Jesse  Bronvn, 
Secretary  of  Veterans  Affairs. 

Notice  of  Intent  To  Award  Enhanced-Use 
Lease  Report 

Pursuant  to  the  provisions  of  38  U.S.C. 
Section  8161,  et  seq.,  "Enhanced-Use  Leases 
of  Real  Property"  this  serves  as  notice  that 


the  Secretary  of  Veterans  /Miiius 
("Secretary")  intends  to  designate 
approximately  .25  acres  at  the  Big  Spring, 
TX,  Department  of  Veterans  Affairs  Medical 
Center  (VAMC)  as  a  site  ("the  site")  that  will 
be  subject  to  public/private  development  of 
a  parking  garage  under  the  terms  of  an 
Enhanced-Use  lease. 

Background  and  Rationale 

The  Department  of  Veterans  Affairs 
Medical  Center,  Big  Spring,  TX,  is  an  isolated 
medical  facility  located  in  the  heart  of  Texas. 
The  surrounding  city  of  Big  Spring  is  the 
home  to  several  large  Federal  installations 
including  two  Federal  Prisons  and  a  large 
U.S.  Postal  Service  Center.  The  employees  of 
all  of  these  facilities  are  serviced  by  the 
Government  Employees  Federal  Credit 
Union,  which  is  located  adjacent  to  the 
VAMC.  The  Credit  Union  site  currently 
includes  24  parking  spaces,  20  of  which, 
located  behind  the  Credit  Union  building,  are 
inconvenient  for  customers.  These  spaces 
are,  however,  well-located  for  use  by  VA 
employees.  These  spaces  are  currently  leased 
by  the  Credit  Union  directly  to  VA  fwrsonne! 
on  a  first-come,  first-served  basis.  The  Credit 
Union  membership  has  grown  substantially 
in  the  past  few  years,  and  now  finds  that  its 
remaining  4  p)arking  sf>aces  are  insufficient. 
The  Credit  Union  has  proftosed  the 
construction  of  a  new  ptarking  lot,  on  land 
leased  from  VA,  to  satisfy  its  customers' 
parking  needs. 

Under  the  Enhanced-Use  Concept,  the 
Department  of  Veterans  Affairs  Medical 
Center  will  lease  approximately  .25  acres  of 
land  to  the  Government  Employees  Federal 
Credit  Union  for  a  period  of  35  years.  On  this 
leased  site,  the  Credit  Union  will  construct 
a  parking  lot  of  20  to  25  spaces  for  its 
customers.  In  lieu  of  paying  fair  market  value 
rent  to  VA  for  lease  of  the  site,  VA  will 
receive  control  and  use  of  the  existing  Credit 
Union-owned  parking  lot,  which  is  currently 
used  by  VA  employees.  There  will  be  no 
money  exchanged  between  VA  and  the  Credit 
Unibn.  All  costs  of  constructing  the  parking 
lot  will  be  paid  by  the  Credit  Union.  The 
Credit  Union  will  tie  responsible  for 
maintenance  of  the  parking  lot  on  the 
outleased  site,  while  the  VAMC  will  take 
over  the  maintenance  of  the  existing  lot 
which  will  be  used  by  VA  employees.  At  the 
end  of  the  lease  term,  title  to  all 
improvements  will  revert  to  the  Department 
of  Veterans  Affairs  Medical  Center.  There  are 
no  physical  or  functional  impediments  to  the   . 
development  of  this  project  on  site. 

Economic  Factors 

The  landscaped  land  pro(x>sed  for  outlease 
under  this  proposal  is  currently  maintained 
by  the  VAMC  at  a  cost  of  approximately 
$2,500  per  year.  Over  the  anticipated  35-year 
span  of  this  agreement,  VA  would,  therefore, 
avoid  exp)enditures  of  approximately 
$75,000.  Maintenance  costs  for  the  existing 
lot,  to  be  assumed  by  VA,  are  estimated  at 
less  than  S250  per  year,  or  $7,500  over  the 
term  of  the  agreement.  This  equates  to  a  net 
cost  avoidance  over  the  term  of  the 
agreement  of  $67,500. 

The  Big  Spring,  TX,  District  Appraisal  has 
reported  that  the  1994  value  of  the  31  acr^ 
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of  land  comprising  the  total  VAMC  is 
$2,190,000.  The  site  proposed  for  this 
Enhanced-Use  development  (approximately 
.25  acres)  would  therefore  have  a  value  of 
approximately  $18,000.  The  constniction 
cost  of  the  parking  area,  to  be  paid  by  the 
Credit  Union,  is  estimated  at  $32,000.  As  the 
parking  lot  will  become  the  property  of  VA 
at  the  termination  of  the  agreement,  this 
proposal  will  approximately  double  the  value 
of  the  outleased  parcel  to  VA. 

Under  this  agreement,  VA  will  receive 
needed  parking  spaces  in  a  location  that  is 
convenient  to  patients  and  employees  at  no 
cost.  In  addition,  VA  will  realize  a  cost 
avoidance  of  approximately  $67,500  through 
reduced  maintenance  of  landscaped 


property.  Finally,  at  the  end  of  the  lease,  VA 
will  receive,  at  no  cost,  the  additional 
parking  spaces  constructed  by  the  Credit 

I  juinn 

Public   Hearmii 

On  October  5, 1995,  a  public  hearing  was 
held  regarding  the  propKJsed  project. 
Comments  were  solicited  from  veterans 
service  organizations  and  the  neighborhood. 
No  negative  or  opposing  positions  were 
expressed. 

Description  of  How  the  Proposed  Lease  Will 

1.  Conii.ij^'.H  „jst  effectively  to  and  be 
consistent  with  and  not  adversely  affect  the 
mission  of  the  Department. 


The  proposed  lease  will  contribute  cost 
effectively  to  the  mission  of  the  Department 
by  providing  a  needed  parking  area  for 
employees  at  no  cost  to  the  Department;  and 
by  improving  employees'  access  to  the 
Government  Employees  Federal  Credit 
Union,  The  presence  of  the  added  parking 
area  will  in  no  way  adversely  impact  the 
mission  of  VA. 

2.  Affect  service  to  veterans. 

The  proposed  facility  will  have  no  effect 
on  service  to  veterans. 

(FR  Doc.  96-665  Filed  1-19-96;  8:45  am| 
BHJJNGCOOE  niO-OI-M 


Sunshine  Act  Meetinq 


Fcdpr;)!  R(>qistpr    '  Vol    m.  N'n    14    '  Mrnday,  January  22,  1996  /  Sunshine  Act  Meeting 


».fi 


Federal  Register 
Vol.  61,  No.  14 
Monday,  January  22,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistied  un<jef 
tt>e  "Government  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


i^Svss  Si       N  -ecOROS  REVIEW  BOARD 

J  ES:  January  30-31.  1996. 
=t  ace:  ARRB.  600  E  Street,  NW. 

••  ^hirnjton,  DC. 

s'i'us     :losed. 

MA  '   -  "S  TO  BE  CONSIDERED: 

1.  Keview  and  Accept  Minutes  of  Cloaad 
Meetings. 

2.  Review  of  Assassination  Records. 

3.  Other  Bi!sine<!<! 

lON'A^.'  ---5s.:n  -.. -.  M-   ^^-    siORMATION: 

rhomas  Sdinuluk,  Aiisuciatu  Director  for 

Conununications.  600  E  Street,  NW, 

Second  Floor,  Washington,  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

fFR  Doc.  96-831  Filed  1-18-96;  3:20  pm) 
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anoAOCASTINQ  BOARD  OF  QOVERNOR8 

DATE  ^n;   '  MP;  January  24,  1996;  9:00 
a  m 

-   i  e:  Cohen  Building.  330 
inaependence  Avenue,  S.W.,  Room 
3709.  Washington,  DC.  20547. 
Ci    S-:  V4EET1NQ:  A  meeting  scheduled 
foi  jaiiuciry  9,  1996,  was  postponed  due 
to  inclement  weather,  and  rescheduled 
for  January  24,  1996.  The  members  of 
the  Broadcasting  Board  of  Governors 
(BBC)  will  meet  in  closed  session  to 
address  internal  procedural  issues,  as 
well  as  sensitive  foreign  policy  and 
personnel  issues  relating  to  potential 
options  in  the  U.S.  international 
broadcasting  field.  Tliis  meeting  is 
closed  because  if  open  it  likely  would 
either  disclose  matters  that  would  be 
properly  classi6ed  to  be  kept  secret  in 
the  interest  of  foreign  policy  under  the 
appropriate  executive  order  (5  U.S.C. 
552b.{c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  signiBcantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  interrial  personnel 
rules  and  practices,  and  personnel,  of 
the  BBC,  the  International  Broadcasting 
Bureau,  and  USIA.  (5  U.S.C.  552b.(c)  (2) 


and  (6))  The  Board  meeting  v«ll  be 
followed  by  a  closed  meeting  of  the 
Board  of  Direciors  of  RFE/RL.  Inc.,  a 
private  nonprofit  grantee  of  the  BBC 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Barbara 
Floyd  at  (202)  401-3736. 

Dated:  January  18, 1996. 
David  W.  Burke, 
Chairman. 

(FR  Doc.  96-842  Filed  1-18-96;  3:21  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  January  16, 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Jonathan  L. 
Fiechter  (Acting  Director,  Office  of 
Thrift  Supervision),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(2),  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  N.W.,  Washington,  D.C 

Dated:  January  17, 1996. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
IFR  Doc.  96-901  Filed  1-18-96;  3:23  pm) 
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NATIONAL  CREDIT  UMON  ADfMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 

January  25,  1996. 

PUVCE:  Board  Room.  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1 .  Insurance  Fund  Report. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  of  San  Antonio  Citizens  Federal 
Credit  Union  (Florida)  to  Expand  its  Field  of 
Membership. 

3.  Proposed  Rule:  Amendments  to  Part 
741.13,  NCUA's  Rules  and  Regulations, 
Administrative  Assessments. 

4.  Proposed  Rule:  Amendments  to  Part  705, 
NCUA's  Rules  and  Regulations,  Community 
Development  Revolving  Loan  Program  for 
Credit  Unions. 

5.  Final  Rule:  Amendments  to  Section  107, 
Federal  Credit  Union  Act,  Interest  Rate 
Ceiling. 

6.  Appeal  of  Creditor  Claim,  Part  709. 
NCUA's  Rules  and  Regulations. 

7.  Interim  Final  Rule  and  Request  for 
Comments:  Amendments  to  Parts  701 ,  709, 
and  741,  NCUA's  Rules  and  Regulations, 
Secondary  Capital  Accounts.         * 

RECESS:  3:15  p.m. 

TIME  AND  DATE:  3:30  p.m.,  Thursday, 

January  25,  1996. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  To  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Request  firom  a  Federal  Credit  Union  for 
a  Community  Charter  Expmnsion.  Closed 
pursuant  to  exemption  (8). 

3.  Administrative  Action  under  Part  701  of 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (8). 

4.  Administrative  Action  under  Part  745  of 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (6). 

5.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (7),  (8),  (9)(A)(ii), 
and  (9)(B). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703) 518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  96-873  Filed  1-18-96;  3:22  pmj 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE;  1:00  p.m.,  Friday, 

January  26,  1996. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTER  TO  BE  CONS  CEREO: 

1.  Personnel  Action.  Closed  pursuant  to 
exemptions  (2)  n"''  "^"^ 

FOR  FURTHER  INFORM  A  mON  CdNTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  96-874  Filed  1-18-96;  3:22  pm) 
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SECURITIES  AND  EXC^-  >' 


DMMiSSiON 


Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 


Sunshine  Act,  Pub.  L.  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  15,  1996. 

An  open  meeting  will  be  held  on 
Wednesday,  January  17,  1996,  at  10:00 
a.m.  A  closed  meeting  will  be  held  on 
Wednesday,  January  17,  1996,  following 
the  10:00  a.m.  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552(c)(4),  (8),  (9)(A)  and  (10)  and 
17  CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 


The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
January  17,  1996,  at  10:00  a.m.,  will  be: 

The  Commission  will  hear  oral  argument 
on  appeals  by  Jay  Houston  Meadows  finm  an 
administrative  law  judge's  initial  decision. 
For  further  information,  please  contact 
Kermit  B.  Kennedy  at  (202)  942-0879. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
January  17,  1996,  following  the  10:00 
a.m.  open  meeting,  will  be: 

Post  oral  argument  discussion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  January  16, 1996. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  96-794  Filed  1-18-96;  8:45  am] 
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34  CFB  Part  379 

!^iN  '3^0-AB33 


p'oiecis  *Vitti  Industry 

A  jency:  Education. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Projects  With  Industry  (PWI)  program 
(34  CFR  Part  379).  The  PWI  program  is 
authorized  by  section  621  of  the 
Rehabilitation  Act,  as  amended  (the 
Act).  The  purpose  of  the  PWI  program 
is  to  create  and  expand  job  and  career 
opportimities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  establishing  partnerships 
between  program  grantees  and  private 
industry  to  provide  job  training,  job 
placement,  and  career  advancement 
activities.  The  Secretary  is  proposing  to 
change  the  regulations  governing  this 
program  in  order  to  clarify  statutory 
intent,  reduce  grantee  burden,  address 
certain  implementation  problems,  and 
enhance  project  accountability. 
DATES:  Comments  must  be  received  on 
or  before  March  22,  1996. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Fredric  K.  Schroeder. 
Commissioner,  Rehabilitation  Services 
Administration.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3028.  Mary  E.  Switzer 
Building,  Washington.  D.C.  20202-2531. 
Comments  may  also  be  sent  through  the 
Internet  to  "PWI — Regs@ed.gov". 

To  ensure  that  public  comments  have 
maximiun  effect  on  the  development  of 
the  final  regulations,  the  Department 
urges  that  each  comment  clearly 
identify  the  specific  section  or  sections 
of  the  regulations  that  the  comment 
addresses  and  that  comments  be  in  the 
same  order  as  the  regulations. 

Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Department  representative 
named  in  this  section. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Finch,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W.,  Room  3315,  Mary  E.  Switzer 
Building,  Washington,  D.C.  20202-2575. 
Telephone:  (202)  205-8292.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 


p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Overview  of  Proposed  Changes 

The  Secretary  proposes  to  revise  these 
regulations  in  order  to  clarify  statutory 
intent,  reduce  grantee  burden,  address 
demonstrated  problems  in  program 
administration,  and  clarify  certain 
program  requirements.  For  example, 
some  of  the  proposed  changes  would 
reduce  burden  by  eliminating 
unnecessary  non-statutory 
requirements,  particularly  non-statutory 
provisions  in  ciurent  regulations  in 
§§  379.42  through  379.45  relating  to 
grant  agreement  and  on-the-job  training 
requirements. 

Other  changes  are  being  proposed  to 
address  demonstrated  problems  in  the 
PWI  program.  For  example,  the 
Secretary  believes  that  the  program's 
defining  feature,  partnership  with 
industry,  has  not  received  sufficient 
emphasis  in  the  program  regulations. 
The  present  regulations,  most  notably 
the  selection  criteria  for  new  grant 
awards  and  the  compliance  indicators, 
do  not  adequately  emphasize 
partnership  with  industry.  To  address 
this,  the  Secretary  is  proposing  new 
selection  criteria  that  would  add  a 
separate  criterion  focusing  on  the  extent 
to  which  a  project  has  established  a 
working  partnership  with  private 
industry.  In  addition,  the  Secretary  is 
soliciting  public  comment  on  whether 
the  compliance  indicators  require 
revision  in  order  to  assess  projects' 
partnership  with  industry. 

The  Secretary  also  proposes  in  certain 
instances  to  add  clarifying  language, 
even  if  no  specific  changes  to  the 
regulatory  text  are  being  proposed.  The 
Secretary  has  added  several  explanatory 
notes  to  clarify  certain  requirements  that 
have  been  misunderstood  by  some 
grantees  in  the  past.  Following  the 
relevant  sections,  the  Secretary  has 
added  explanatory  notes  to  clarify  the 
State  vocational  rehabilitation  (VR) 
agency's  role  in  the  eligibility 
determination  process  in  §  379.3,  the 
grantee  matching  requirements  in 
§  379.40.  and  the  compliance  indicator 
reporting  requirements  in  §  379.54. 

The  Secretary  is  proposing  only  one 
change  to  the  compliance  indicators  in 
this  notice  of  proposed  rulemaking,  but 
is  inviting  public  comment  on  how  to 
improve  all  of  the  indicators.  To  better 
focus  public  comment,  the  preamble 
contains  a  list  of  issues  pertaining  to  the 
current  compliance  indicators  and 
invites  comment  on  each  of  them. 


Section-by-Section  Summary  of 
Proposed  Changes 

The  following  is  a  section-by-section 
summary  of  major  changes  proposed  in 
this  notice  of  proposed  rulemaking. 

•  In  §  379.2,  the  Secretary  proposes  to 
remove  the  reference  to  "agreement" 
and  substitute  the  term  "grant."  This 
terminology  change  would  be  made  to 
enhance  clarity.  In  §  379.2(a),  the 
Secretary  proposes  to  add  "nonprofit 
agencies  and  organizations"  as  eligible 
applicants  to  clarify  that  these  entities 
are  also  eligible  to  apply  for  funding 
under  this  program.  "The  Secretary  also 
proposes,  for  purposes  of  clarity,  to 
relocate  from  §  379.31(a)  to  §  379.2(b) 
the  statutory  requirement  in  section 
621(e)(2)  of  the  Act  that  new  awards  be 
made  to  projects  proposing  to  serve 
individuals  in  geographic  areas  that  are 
unserved  or  underserved  by  the  PWI 
program.  The  Secretary  believes  this 
requirement  would  be  more  logically 
placed  in  §  379.2(b)  because  it  is  a 
condition  of  eligibility  for  a  new  award 
and  not  a  factor  in  evaluating  a  grant 
application.  The  Secretary  is  not 
proposing  to  define  in  regulations 
"imserved"  or  "underserved."  Each 
applicant  has  the  flexibifity  in  its 
application  to  describe  how  the 
proposed  project  area  is  either  unserved 
(e.g.,  there  are  currently  no  PWI  projects 
in  the  geographic  area)  or  underserved 
(e.g.,  there  are  one  or  more  PWI  projects 
in  the  geographic  area,  but  the  need  for 
PWI  services  is  not  fully  met)  by  the 
PWI  program. 

•  "The  Secretary  proposes  to  add  a 
note  following  §  379.3  to  clarify  the 
precise  role  of  the  State  VR  agency  in 
the  eligibility  determination  process. 
This  note  would  state  that  a  PWI  project 
makes  an  interim  determination  of 
eligibility  for  project  services  and  that 
this  determination  becomes  final  within 
60  days  if  the  State  vocational 
rehabilitation  unit  does  not  make  a 
determination  that  it  is  inappropriate. 
The  note  would  also  clarify  that  in  those 
instances  when  an  individual  has 
already  been  determined  eligible  for 
vocational  rehabilitation  services  imder 
section  102(a)  of  the  Act,  the  individual 
can  be  presumed  to  meet  the  definition 
of  "individual  with  a  disability"  for 
eligibility  purposes  imder  the  PWI 
program. 

•  In  §  379.5,  the  Secretary  proposes  to 
conform  the  definitions  of  "competitive 
employment"  and  "placement"  with 
changes  being  proposed  in  the 
regulations  governing  The  State 
Vocational  Rehabilitation  Services 
Program  in  34  CFR  Part  361.  The 
definition  of  "competitive  employment" 
would  be  revised  to  add  the  requirement 


Federal  Register  /  Vol.  bl.  No.  14       Monday,  January  22,  1996  /  Proposed  Rules 


1673 


IMI 


that  work  be  performed  in  an  integrated 
setting  and  to  clarify  the  current 
requirement  that  individuals  must  be 
compensated  at  or  above  the  minimum 
wage  but  not  less  than  the  prevailing 
wage  for  the  same  or  similar  work 
performed  by  non-disabled  individuals 
in  the  local  community.  The  definition 
of  "placement"  would  be  revised  to 
require  that  an  individual  maintain 
employment  for  the  duration  of  the 
employer's  probationary  period  or,  in 
the  absence  of  an  established  period,  at 
least  90  days.  Current  regulations 
provide  that  a  placement  does  not  occur 
until  competitive  employment  has  been 
maintained  for  60  days. 

The  proposed  regulations  would  also 
add  a  definition  of  "integrated  setting," 
as  it  is  used  in  the  definition  of 
"competitive  employment."  "Integrated 
setting"  would  be  defined  to  mean  "a 
setting  typically  found  in  the 
community  in  which  individuals  with 
disabilities  have  the  opportunity  to 
interact  on  a  regular  basis  with  non- 
disabled  individuals  other  than  non- 
disabled  individuals  who  are  providing 
services  to  them." 

The  Secretary  also  proposes  adding  to 
this  section  definitions  of  "job  readiness 
training"  and  "job  training."  ")ob 
readiness  training"  would  include 
training  in  job-seeking  skills,  training  in 
the  preparation  of  resumes  or  job 
applications,  training  in  interviewing 
skills,  participating  in  a  job  club,  or 
other  related  activities  that  may  assist 
an  individual  to  secure  competitive 
employment.  Job  readiness  training  is 
an  authorized  activity  under  the  PWI 
program;  however,  it  must  be 
distinguished  from  the  job  training 
component  required  of  PWI  projects. 
Therefore,  the  Secretary  is  also 
proposing  to  add  a  definition  of  "job 
training"  that  would  require  projects  to 
provide,  or  ensure  the  provision  of,  one 
or  more  of  the  following  activities  prior 
to  placement  (as  that  term  is  defined  in 
§  379.5(b)(7)):  occupational  skills 
training,  on-the-job  training,  workplace 
training  combined  with  related 
instruction,  job  skill  upgrading  and 
retraining,  training  to  enhance  basic 
work  skills  and  workplace 
competencies,  or  on-site  job  coaching. 

The  Secretary  wants  to  ensure  that  all 
projects  have  an  identifiable  training 
component  and  that  the  training 
provided  by  projects  focuses  on 
imparting  the  skills  needed  for 
employment  and  career  advancement  in 
the  competitive  labor  market,  as  the 
statute  intends.  The  Secretary  is 
concerned  that  the  findings  of  some  PWI 
on-site  compliance  reviews  conducted 
by  the  Department  indicated  that  certain 
grantees  conducting  programs  of 


national  scope  failed  to  provide  this 
type  of  training.  In  addition,  other 
findings  indicated  that  some  grantees 
provided  training  that  primarily  taught 
job-seeking  skills  and  resume- writing. 
Although  job  readiness  training  is 
authorized  under  this  program,  the 
Secretary'  does  not  believe  that  this  type 
of  training  alone  meets  the  statutory 
requirement  that  projects  provide  job 
training  to  prepare  individuals  with 
disabilities  for  employment  in  the 
competitive  labor  market. 

The  Secretary  proposes  to  add  a 
definition  of  "career  advancement 
services"  in  order  to  clarify  the  meaning 
of  this  statutorily  required  activity  that 
must  be  a  part  of  each  project's  program 
of  services.  The  proposed  definition 
would  define  "career  advancement 
services"  totnean  "services  that  develop 
specific  job  skills  beyond  those  required 
by  the  position  currently  held  by  an 
individual  with  a  disability  to  assist  the 
individual  to  compete  for  a  promotion 
or  achieve  an  advanced  position  in  the 
same  field." 

•  Section  379.10  would  be  amended 
to  clarify  that  all  grantees  must  conduct 
all  of  the  activities  required  under 
section  621(a)(2)  of  the  Act  and  listed  in 
this  section.  The  Secretary  does  not 
believe  the  wording  in  the  current 
regulations  is  as  clear  on  this  point  as 
it  could  be. 

The  Secretary  is  proposing  to  add  a 
note  under  this  section  to  clarify  how 
grantees  can  meet  the  requirements  of 
§  379.10(a),  which  requires  each  grantee 
to  provide  job  training  in  a  reafistic 
work  setting  for  individuals  served  by 
the  project.  The  Secretary  beUeves  that 
projects  should  have  maximum 
fiexibility  in  determining  the  precise 
form  of  their  job  training  component, 
but  believes  that  the  job  training 
provided  must  be  designed  to  develop 
skills  that  will  lead  to  participants' 
success  in  obtaining,  retaining,  and 
advancing  in  competitive  employment. 
The  proposed  note  explains  that 
grantees  would  have  the  option  of 
providing  job  training  directly  to  project 
participants  or  by  ensiuing  the 
provision  of  that  training  by  other 
entities  through  cooperative 
arrangements  while  the  individual  is 
participating  in  the  project.  Job  training 
would  be  provided  as  appropriate  to  the 
needs  of  each  individual  served  by  the 
project.  The  Secretary  does  not  intend 
that  each  project  participant  necessarily 
receive  job  training,  but  that  job  training 
be  available  and  accessible  to  those 
individuals  who  need  it  to  achieve 
competitive  employment.  However,  the 
Secretary  expects  that  a  sizeable  number 
of  project  participants  would  need  and 
receive  some  type  of  job  training. 


•  The  Secretary  proposes  a  new 
Subpart  C,  containing  information  about 
how  to  apply  for  a  grant  award 
(proposed  §  379.20)  and  proposed  new 
application  content  requirements 
(proposed  §  379.21).  The  new 
application  content  section  would  better 
reflect  statutory  requirements,  would 
closely  parallel  proposed  new  selection 
criteria,  and  would  eliminate 
uimecessary  non-statutory  grant 
agreement  requirements  contained  in 
current  §§  379.42  through  379.45. 
Section  62lCe)(l)(B)  of  Uie  Act 
authorizes  the  Commissioner  of  the 
RehabiUtation  Services  Administration 
(RSA)  to  establish  any  appUcation 
content  requirements  that  may  be 
necessary. 

In  order  to  better  assess  whether  an 
application  meets  the  statutory 
requirements  of  the  program  (and  also  to 
better  evaluate  an  appUcation  according 
to  the  proposed  new  selection  criteria), 
the  Secretary  proposes  to  require  more 
specific  information  in  the  application. 
Significant  new  elements  of  the  grant 
application,  all  of  which  stem  from 
statutory  provisions,  would  be  as 
follows: 

Section  379.21(a)(1),  description  of 
the  proposed  job  training  and 
identification  of  need  for  the  job 
training  to  be  provided.  As  discussed 
previously,  the  Secretary  believes  the 
training  provided  by  some  projects  does 
not  meet  the  requirements  of  sections 
621(a)(1)  and  (a)(2)  of  the  Act.  The 
Secretary  also  believes  that,  consistent 
vrith  the  statute,  training  should  be 
developed  in  conjunction  with  private 
industry  and  should  be  linked  to 
identified  local  labor  market 
opportunities.  The  proposed  regulations 
would,  therefore,  require  apphcants  to 
describe  the  job  training,  as  defined  in 
proposed  §  379.5(b)(5),  that  they  intend 
to  provide  and  to  demonstrate  diat  the 
training  to  be  provided  meets  local  labor 
market  needs. 

Section  379.21(a)(2)  and  379.21(a)(3). 
description  of  the  involvement  of  private 
industry.  The  Secretary  proposes  to 
require  these  descriptions  to  ensure  that 
there  is  adequate  private  industry 
involvement  in  all  phases  of  the  project 
and  to  ensure  that  the  statutorily 
required  Business  Advisory  Council 
(BAC)  is  involved  in  all  relevant  project 
activities. 

Section  379.21(a)(4),  explanation  of 
how  the  geographic  area  the  appUcant 
proposes  to  serve  quahfies  as  an 
unserved  or  underserved  area.  The 
Secretary  proposes  to  require 
information  to  enable  the  Department  to 
determine  that  all  applicants  meet  this 
eligibility  requirement. 
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In  addiUou  to  adding  certain 
requirements,  the  Secretary  proposes  to 
simplify  and  clarify  the  information  and 
assurances  applicants  must  provide 
under  the  current  regulations.  In  the 
current  regulations,  these  requirements 
are  located  in  multiple  sections 
(§§379.42  through  379.45).  The 
Secretary  proposes  to  repeal  most  of 
these  provisions,  which  contain 
longstanding,  primarily  non-statutory 
grant  agreement  requirements,  and  place 
the  few  remaining  statutory 
requirements  in  new  §  379.21.  For 
example,  the  description  of  the  annual 
evaluation  plan,  required  under  section 
621(a)(5)  of  the  Act  and  §  379.43(k)  of 
the  present  regulations,  would  be 
moved  to  this  section  with  the  proposed 
addition  that  the  appUcant's  evaluation 
plan  include  the  capacity  for  collecting 
data  required  to  estabUsh  compliance 
with  the  performance  indicators  in 
Subpart  F  of  the  regulations.  Current 
requirements  in  §  379.43(h)  and  (i), 
which  require  a  project  to  provide 
equitable  compensation  and  working 
conditions  for  the  individuals  with 
disabilities  it  places  in  employment, 
would  also  be  located  in  new  §  379.21. 

The  proposed  new  appUcation 
content  provisions  would  be  mandatory 
for  all  applicants.  In  accordance  with  34 
CFR  75.216(c).  the  Secretary  would  not 
evaluate  any  application  that  does  not 
contain  all  of  the  information  required 
under  proposed  §  379.21. 

•  The  Secretary  proposes  to  replace 
the  selection  criteria  in  §  379.30  with 
new  selection  criteria.  The  Secretary 
beheves  the  current  selection  criteria  do 
not  adequately  reflect  the  statutory 
purposes  and  certain  key  requirements 
of  the  program,  particularly  the 
requirements  relating  to  job  training  and 
partnership  with  industry,  and  thus  do 
not  facilitate  selection  of  the  best 
appUcations.  The  Secretary  believes  the 
proposed  criteria  are  better  tailored  to 
the  unique  aspects  of  the  program.  The 
proposed  criteria  in  many  instances 
parallel  proposed  application  content 
requirements  and  are  designed  to 
evaluate  the  quality  and  extent  of  that 
information.  For  example,  the  Secretary 
proposes  to  estabUsh  in  §  379.30(a)  a 
criterion  entitled  "Extent  of  need  for  the 
project"  that  would  be  used  to  assess 
the  extent  to  which  the  applicant's 
proposed  job  training  meets  the 
requirements  and  needs  of  the  local 
labor  market  by  preparing  individuals 
for  jobs  for  which  there  is  a  demand. 
This  criterion,  which  would  be 
weighted  20  points,  parallels  the 
appUcation  content  requirement  dealing 
with  job  training  in  proposed 
§  379.21(a)(1). 


Another  proposed  new  criterion  in 
§  379.30(b)  entitled  "Partnership  with 
industry"  would  be  used  to  evaluate  the 
extent  of  the  proposed  project's 
collaboration  with  private  industry  in 
all  aspects  of  program  operations  as  well 
as  the  role  of  the  BAC  in  identifying  job 
and  career  opportunities  and  developing 
appropriate  job  training  programs.  This 
criterion,  which  would  be  weighted  25 
points,  would  track  proposed 
appUcation  content  requirements  in 
§  379.21(a)(2)  and  (a)(3). 

There  are  other  significant  changes  in 
the  proposed  new  selection  criteria.  The 
Secretary  proposes  a  new  "Project 
design  and  plan  of  operation  for 
achieving  competitive  employment 
outcomes"  criterion  in  §  379.30(c), 
which  incorporates  some  elements  of 
the  present  "Project  design"  criterion. 
The  proposed  criterion  would  be  used 
to  assess  appUcants  on  project  design 
issues  (e.g.,  goals  and  objectives, 
proposed  activities,  and  methods  and 
strategies  to  achieve  competitive 
employment  outcomes  for  project 
participants)  and  would  also  examine 
the  extent  to  which  the  proposed 
management  of  the  project  would 
further  the  execution  of  the  proposed 
design.  The  Secretary  believes  the 
proposed  criterion  would  better  enable 
the  selection  of  projects  that,  in  addition 
to  being  well-conceived,  have  a  high 
probabiUty  of  successful 
implementation.  A  maximum  of  25 
points  would  be  allocated  to  this 
criterion.  The  Secretary  also  proposes  to 
make  the  criterion  on  "Project 
evaluation"  in  §  379.30(f)  more  specific 
to  the  evaluation  mechanisms  used  in 
the  PWI  program.  The  revised  criterion 
would  examine  the  appUcant's 
proposed  evaluation  plan  with  respect 
to  its  capacity  for  evaluating  project 
operations  and  outcomes  and  for 
generating  data  needed  to  meet  the 
annual  program  evaluation  and 
compliance  indicator  requirements. 
This  criterion  would  also  evaluate  the 
extent  of  involvement  of  the  BAC  in 
evaluating  the  project's  job  training, 
placement,  and  career  advancement 
activities. 

•  Following  §  379.40,  the  Secretary 
proposes  to  add  a  note  to  clarify  the 
program  matching  requirements,  which 
have  been  misinterpreted  by  some 
grantees  to  mean  20  percent  of  the 
Federal  grant  rather  than  20  percent  of 
total  project  costs.  The  note  would  also 
specify  that  cash  or  in-kind 
contributions,  or  a  combination  of  the 
two.  may  be  used  to  meet  this 
requirement.  It  would  also  cross- 
reference  applicable  provisions  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR). 


•  Section  379.41  would  be  amended 
to  specifically  include  job  readiness 
training,  job  training,  and  placement 
activities  as  allowable  project  costs.  In 
addition,  the  section  would  be  amended 
to  update  cross-references  to  the 
allowable  costs  provisions  in  EDGAR 
and  to  remove  bonding  fees  and  UabiUty 
and  insurance  premiums  from  the  Ust  of 
program-specific  allowable  costs. 
Bonding  and  insurance  costs  are 
expressly  allowable  under  EDGAR  and 
do  not  need  to  be  particularly  identified 
in  these  program  regulations. 

•  A  new  §379.42  would  be  added  to 
the  regulations  to  specify,  in  a  single 
section,  all  of  the  requirements  (both 
statutory  and  EDGAR-based)  that  a 
grantee  must  meet  in  order  to  receive  a 
continuation  award  under  the  PWI 
program.  These  requirements  include — 
(1)  making  substantial  progress  toward 
meeting  the  objectives  in  its  approved 
appUcation  in  accordance  with  34  CFR 
75.253(a)(2)  of  EDGAR;  (2)  submitting 
all  performance  and  financial  reports 
required  by  34  CFR  75.118  of  EDGAR; 
and  (3)  submitting  data  in  accordance 
with  section  621(0(4)  of  the  Act  and 
proposed  §  379.54  showing  that  it  has 
met  the  program  compUance  indicators. 
In  addition,  proposed  §  379.42  would 
specify  two  additional  conditions  that 
must  be  met  before  the  Secretary  can 
make  a  continuation  award:  Congress 
must  appropriate  sufficient  funds  under 
the  program  and  continuation  of  the 
project  must  be  in  the  best  interest  of 
the  Federal  Government. 

•  A'new  §  379.43  would  also  be 
added  to  the  regulations  to  require  each 
program  grantee  to  submit  to  tiie 
Secretary  at  a  sp>ecified  time  the  data  it 
is  required  to  collect  as  part  of  the 
annual  evaluation  of  project  operations 
mandated  by  section  621(a)(5)  of  the 
Act.  The  proposed  regulations  would 
require  that  this  information  be  reported 
no  later  than  60  days  after  the  end  of 
each  project  year,  unless  the  Secretary 
authorizes  a  later  submission  date.  The 
term  "project  year"  is  synonymous  with 
the  term  "budget  period"  and  in  this 
program  covers  a  period  that  is 
concurrent  with  the  Federal  fiscal  year, 
i.e.,  October  1  through  September  30. 

•  The  reporting  requirements  for  the 
compUance  indicators,  currently  located 
in  §  379.46,  would  be  relocated  to  a 
proposed  new  §  379.54  in  Subpart  F. 
Unnecessay  references  to  fiscal  year 
1990,  the  effective  date  of  this 
requirement,  would  be  deleted,  and  a 
proposed  date  for  submitting 
compUance  indicator  data  would  be 
added  to  the  regulations.  The  proposed 
date  is  either  60  days  after  the  end  of  the 
project  year  if  the  grantee  submits  data 
for  the  most  recent  complete  project 
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year  as  provided  for  in  paragraph  (a)  of 
this  section  or  60  days  after  the  end  of 
the  first  6  months  of  the  current  project 
year  if  the  grantee  avails  itself  of  the 
option  provided  for  in  paragraph  (b)  of 
this  section — unless  the  Secretary 
authorizes  a  later  date  for  submission  of 
the  compUance  indicator  data.  The 
Secretary  would  also  add  a  note 
following  this  section  to  clarify  that 
meeting  the  compliance  indicators  is  a 
requirement  for  continuation  funding  in 
years  three  through  five  of  a  PWI  grant. 
Continuation  funding  in  the  second  year 
is  not  subject  to  meeting  the  indicators 
because  data  from  the  first  complete 
project  year  are  not  available  until  after 
the  second  year  award  is  made. 

•  Section  379.53(c)  concerning  the 
performance  indicator  on  cost  per 
placement  would  be  amended  to 
increase  the  average  cost  per  placement 
from  $1600  or  less  to  $2400  or  less.  The 
performance  ranges  and  the  points 
assigned  to  each  range  would  also  be 
revised  to  reflect  8  points  awarded  for 
a  range  of  $2001  to  $2400,  17  points 
awarded  for  a  range  of  $1601  to  $2000, 
and  25  points  awarded  for  projects  with 
an  average  cost  per  placement  of  less 
than  $1600. 

These  proposed  changes  reflect  an 
overall  50  percent  increase  in  cost  per 
placement  as  compared  to  the  current 
performance  indicator.  Concern  has 
been  expressed  by  current  PWI  grantees 
that  the  dollar  threshold  for  this 
indicator  is  too  low.  Grantees  have 
advised  that  the  current  level  of  $1,600 
or  less,  that  was  set  in  1986,  is  not 
realistic  given  the  inflationary  costs  of 
services,  especially  the  cost  of  services 
for  individuals  with  severe  disabilities. 
The  Secretary  is  proposing  this  as  an 
interim  change  prior  to  a  more  extensive 
revision  of  the  evaluation  standards  and 
performance  indicators  for  the  program 
as  discussed  in  the  following 
paragraphs. 

Program  Evaluation  standards  and 
Compliance  Indicator* 

At  this  time,  the  Secretary  is  not 
proposing  any  substantive  changes  to 
the  evaluation  standards  and 
performance  measures  for  the  PWI 
program  contained  in  Subpart  F  of  these 
regulations,  other  than  proposing  an 
increase  in  the  cost  per  placement 
indicator.  However,  a  recent  assessment 
of  the  program  suggests  a  need  for 
revised  performance  indicators.  The 
report,  "Assessment  of  Performance 
Indicators  for  the  Projects  With  Industry 
(PWI)  Program,"  by  Research  Triangle 
Uistitute  (RTI)  (June,  1994),  suggests  that 
changes  are  needed  not  only  in  the 
performance  indicators,  but  also  in  the 
scoring  system  and  in  the  quaUty 


assurance  methods  used  to  validate  the 
data  that  are  reported.  Based  upon 
experience  in  administering  this 
program,  the  Secretary  is  also  concerned 
about  the  implementation  of  these 
performance  indicators  and  agrees  that 
changes  may  be  needed. 

In  light  of  these  concerns,  the 
Secretan,'  is  particularly  interested  in 
receiving^ubUc  comments  on  the 
following  issues  to  assist  the 
Department  in  determining  what 
changes  need  to  be  made  to  improve  the 
evaluation  standards  and  performance 
indicators. 

Are  the  Current  Evaluation  Standards 
Appropriate  for  the  PWI  Program? 

The  current  evaluation  standards  are 
included  as  an  appendix  to  the 
regulations  in  34  CFR  Part  379.  The 
seven  standards  were  developed  in 
response  to  a  Congressional  mandate  in 
1984  and  address  the  broad  purposes 
and  activities  of  the  PWI  program.  Are 
these  standards  still  appropriate  for  the 
program?  Should  one  or  more  of  the 
standards  be  revised  or  modified  to 
better  reflect  the  legislative  intent  of  the 
program  in  light  of  the  RehabiUtation 
Act  Amendments  of  1992  (the  1992 
Amendments)?  For  example,  none  of  the 
standards  addresses  career  advancement 
activities  that  were  mandated  in  the 
Amendments.  Is  a  new  or  revised 
standard  needed  to  accommodate  this 
change? 
Should  All  of  the  Evaluation  Standards 

Have  Related  Performance 

Indicators? 
At  the  present  time,  certain  evaluation 
standards  for  the  PWI  program  do  not 
have  corresponding  measures  of 
performance.  For  example,  none  of  the 
current  performance  indicators  relates 
to  Standard  5,  regarding  the  project's 
advisory  committee  (i.e.,  BAC),  or  to 
Standard  6,  regarding  the  project's 
relationships  with  other  agencies  and 
organizations.  Since  the  establishment 
of  a  project  BAC  and  the  project's 
relationship  with  business  and  industry 
are  important  statutory  requirements  for 
the  PWI  program,  the  Secretary  is 
considering  the  establishment  of 
compliance  indicators  for  these 
standards.  What,  if  any,  would  be 
appropriate  indicators  to  measure 
project  performance  with  regard  to  the 
use  of  the  project's  BAC  and  the 
project's  relationship  with  business  and 
industry? 
What  Changes  Are  Needed  to  the 

OveraU  Scoring  System  for  the 

Performance  Indicators? 
The  RTI  report  raises  concerns  about 
the  overall  scoring  system  for  the 
performance  indicators  and  notes  that 


the  minimum  required  composite  score 
of  70  is  too  low  to  ensure  sufficiently 
high  levels  of  performance  by  PWI 
projects.  In  addition,  the  use  of 
composite  scores  allows  projects  to 
receive  no  points  for  as  many  as  five  of 
the  nine  indicators  yet  still  achieve  a 
sufficiently  high  score  to  receiye 
continuation  funding. 

Are  changes  needed  in  the  scoring 
system?  For  example,  the  Secretary  is 
considering  the  estabUshment  of  a 
minimum  required  score  for  each 
performance  indicator.  Should  the 
scoring  system  continue  to  allocate 
points  by  performance  ranges,  or  should 
a  graduated  points  allocation  system  be 
used  instead?  For  example,  under  the 
indicator  on  percentage  of  persons 
placed  whose  disabilities  are  severe, 
points  could  be  allocated  for  each 
percentage  point  over  and  above  a 
minimum  performance  level  (i.e.,  50 
percent)  rather  than  allocating  a  set 
number  of  points  for  performing 
anywhere  within  an  established 
performance  range — the  approach  now 
established  under  current  §  379.53(h).  In 
addition,  should  all  indicators  be 
considered  of  equal  importance,  or 
should  a  scoring  system  be  developed 
that  establishes  different  weights  for 
various  indicators  depending  on  their 
importance?  Another  possibility  is  the 
use  of  a  combination  of  a  "pass-fail" 
approach  for  certain  critical  indicators 
and  point  scores  on  other  indicators. 
What  Safeguards  Should  be  in  Place  to 

Ensure  the  Validity  and  Accuracy  of 

Data  Reported  on  the  Performance 

Indicators? 
Both  RSA's  findings  in  conducting 
on-site  compUance  reviews  of  PWI 
projects  and  the  RTI  report  have 
surfaced  concerns  about  the  abiUty  of 
many  PWI  projects  to  collect,  maintain, 
and  report  accurate  data  to  substanUate 
performance  on  the  indicators.  What 
safeguards  are  necessary  to  ensure  that 
projects  are  collecting  and  reporting 
accurate  performance  data  to  meet  the 
indicators  and  receive  continuation 
funding? 
What  Specific  Changes  are  Needed  in 

the  Current  Performance 

Indicators? 

Use  of  Projections 

There  are  two  indicators  that  measure 
the  project's  actual  yearly  performance 
against  its  initial  projections.  The  two 
indicators  address  actual  costs  versus 
projected  costs  of  placements  and  actual 
performance  versus  projected  placement 
rates.  The  RTI  report  points  out  that  the 
"promise-performance"  approach  is 
problematic  and  should  be 
reconsidered.  This  approach  could 
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encourage  projects  to  set  unreasonably 
low  goals  in  order  to  earn  additional 
points  under  the  indicators  for 
exceeding  those  goals.  Because  of  these 
issues,  the  Secretary  is  considering  the 
elimination  of  these  two  indicators.  Is 
there  a  strong  rationale  for  retaining  the 
current  indicators  that  rely  on 
projections,  or  should  the  performance 
indicators  measure  only  the  project's 
actual  achievements?  Could  these 
indicators  be  revised  to  better  focus  on 
improvements  or  progress  toward  goals 
and  thereby  create  incentives  for 
achieving  meaningful  goals? 

G»t  Per  Placement 

As  noted  previously,  the  Secretary  is 
proposing  an  interim  increase  in  the 
performance  indicator  for  cost  per 
placement  from  the  current  threshold  of 
$1600  or  less  to  a  proposed  new 
threshold  of  $2400  or  less.  If  the 
Secretary  decides  to  keep  a  measiu^ 
relating  to  cost  per  placement,  is  the 
proposed  new  dollar  limit  reasonable? 
Should  the  indicator  be  modified  in 
some  other  way?  Should  the  cost  per 
placement  threshold  amount  be 
adjusted  for  inflation  over  the  life  of  a 
project? 

An  argtunent  could  be  made  that  any 
indicator  that  assesses  cost  p>er 
placement  conflicts  with  the  existing 
indicators  that  focus  on  serving  and 
placing  individuals  with  severe 
disabilities.  Such  an  indicator  could 
lead  to  "creaming"  and  encourage 
projects  to  focus  on  serving  individuals 
who  need  fewer  services  and  are  easier 
to  place  into  employment.  Another 
issue  is  that  projects  may  be  deterred 
from  providing  resource-intensive  skills 
training  if  cost  per  placement  (and  not 
job  retention  or  career  advancement)  is 
an  indicator. 

If  the  Secretary  were  to  eliminate  this 
indicator,  what  would  be  an  appropriate 
performance  measure  regarding  the 
efficient  use  of  resources  to  implement 
Standfird  4  (Funds  shall  be  used  to 
achieve  the  project's  primary  objective 
at  minimum  cost  to  the  Federal 
Government)? 

Numbers  Served 

Based  on  the  Government 
Performance  and  Results  Act  of  1994. 
Federal  programs  are  measuring  the 
achievement  of  outputs  and  outcomes 
and  not  processes.  Given  this  focus,  the 
Secretary  is  considering  the  elimination 
of  the  ciurent  indicators  relating  to  the 
percentage  of  individuals  with  severe 
disabilities  served  and  the  percentage  of 
unemployed  individuals  served.  Should 
these  performance  indicators  be 
retained,  or  should  the  indicators  focus 
only  on  project  outcomes  such  as  the 


number  of  individuals  placed  into 
employment  and  their  earnings?  Should 
new  indicators  be  developed  for  other 
project  outputs  such  as  the  number  of 
project  participants  who  complete  a  job 
training  program,  as  defined  in 
proposed  §  379.5(b)(5)? 

Change  in  Earnings 

Projects  can  currently  earn  points 
under  one  performance  indicator  for 
project  participants  who  have  an 
increase  in  earnings  of  at  least  $75  per 
week  above  earnings  reported  at  project 
entry.  This  performance  level  appears  to 
be  too  low  since  the  indicators  also 
encourage  projects  to  focus  on  serving 
individuals  who  are  unemployed. 

The  Secretary  wishes  to  maintain  an 
indicator  or  indicators  that  measure 
increase  in  earnings.  Is  the  current  level 
for  an  increase  of  at  least  $75  per  week 
too  low?  Should  it  be  raised?  Should  the 
level  be  raised  to  an  amount  that  would 
equal  or  exceed  the  average  amount  of 
support  provided  through  Federal 
income  maintenance  and  insurance 
programs  (i.e..  Social  Security  Disability 
Insurance  program  or  Supplemental 
Security  Income  program),  thus 
encouraging  projects  to  assist 
individuals  to  find  jobs  that  would 
allow  them  to  leave  the  beneficiary 
rolls? 

Would  a  more  effective  approach  be 
to  measure  the  average  ptercentage 
increase  in  wages  rather  than  a  set 
amount  increase?  If  so,  should  there  be 
more  than  one  indicator  to  allow  a 
differentiation  between  those  project 
ptulicipants  who  were  unemployed  at 
project  entry  versus  those  individuals 
who  had  some  earnings  at  project  entry? 
Should  the  performance  level  (or  levels) 
for  such  an  indicator  or  indicators  be 
adjusted  for  economic  conditions  in  the 
local  project  area?  If  so,  how  could  those 
adjustments  be  implemented? 

Individuals  Who  Are  Unemployed 

Recent  polls  conducted  by  Lou  Harris 
and  Associates  have  found  that  almost 
two-thirds  of  the  individuals  with 
disabilities  in  this  country  are  not 
employed.  These  findings  support  the 
program's  current  emphasis  on  placing 
individuals  with  disabilities  who  are 
unemployed.  The  current  indicators 
focus  on  individuals  who  have  not 
worked  for  a  period  of  at  least  six 
months  prior  to  project  entry.  Is  this 
period  of  sufficient  length,  or  should  the 
projects  be  encouraged  through  this 
indicator  to  serve  individuals  with 
longer-term  unemployment  (e.g., 
individuals  who  have  been 
continuously  unemployed  for  more  than 
1  year)  or  individuals  who  have  never 
been  employed? 


In  lieu  of  an  indicator  that  measures 
a  specific  time  period  of  unemployment, 
would  it  be  more  appropriate  to  use  the 
average  number  of  months  unemployed 
as  a  measiire?  For  example,  the  number 
of  months  since  each  project  participant 
was  last  employed  could  be  tallied,  and 
the  average  (mean)  could  be  computed 
and  reported  for  the  performance 
indicator.  If  such  an  approach  were 
used,  should  the  indicator  also  include 
the  average  number  of  months  since  an 
individual  was  enrolled  full  time  in 
school  to  take  into  consideration  those 
individuals  making  the  transition  from 
school  to  work? 

Should  New  Indicators  Be  Developed  to 
Address  Statutory  Requirements  in 
the  Rehabilitation  Act  Amendments 
of  1992? 

Career  Advancement 

The  1992  Amendments  required 
grantees  under  the  PWI  program  to 
provide  career  advancement  services  to 
project  participants.  Should  an  indicator 
or  indicators  be  developed  for 
measuring  career  advancement?  Would 
it  be  possible  and  appropriate  to 
measure  the  number  of  project 
participants  who  are  placed  in  jobs  that 
have  career  advancement  potential? 
Should  the  indicators  measure  the 
niunber  of  underemployed  individuals 
who  are  assisted  by  the  PWI  project  to 
advance  in  employment?  If  so,  how 
could  the  scoring  system  balance  such 
an  indicator  against  the  indicator  that 
focuses  on  placing  individuals  who  are 
unemployed?  Would  these  indicators  be 
at  cross-purposes? 

Long-Term  Retention  of  Jobs 

The  1992  Amendments  require  PWI 
projects  to  report  on  the  number  of 
project  participants  who  were 
terminated  from  project  placements  and 
the  duration  of  those  placements.  A 
clear  outcome  measure  for  the  PWI 
program  would  be  that  project 
participants  maintain  employment  for  a 
longer  period  than  the  current 
regulatory  requirement  of  60  days.  The 
Secretary  is  considering  the 
establishment  of  a  performance 
indicator  related  to  long-term  job 
retention  for  project  participants  beyond 
the  retention  standard  to  achieve  a 
placement  under  this  program.  What 
would  be  an  appropriate  length  of  time 
for  a  job  retention  measure  following 
placement — six  months,  nine  months, 
one  year,  or  longer?  How  can  job 
retention  be  measured  for  those 
individuals  placed  in  the  fourth  and 
fifth  years  of  a  time-limited  project? 

The  Secretary  is  particularly 
interested  in  comments  on  the  above 
issues  and  is  also  interested  in 
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comments  regarding  any  other  concerns 
relating  to  the  evaluation  standards  and 
performance  indicators  for  the  PWI 
program. 

Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specificfdly  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1995. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  Uiese  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs.  A 
further  discussion  of  the  potential  costs 
and  benefits  of  these  proposed 
regulations  is  contained  in  the  summary 
at  the  end  of  this  section  of  the 
preamble. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effective  and  efficient  administration  of 
the  program. 

Summary  of  potential  benefits  relative 
to  potential  costs  of  the  regulatory 
provisions  discussed  earlier  in  this 
preamble: 

The  Secretary  believes  the  NPRM 
would  substantially  improve  the  PWI 
program  regulations  and  would  yield 
substantial  benefits  in  terms  of 
improved  program  management  and 
accountability.  As  stated  in  the 
supplementary  information  section  of 
this  preamble  (particularly  in  the 
sections  entitled  "Overview  of  Proposed 
Changes"  and  the  "Section-By-Section 
SimMnary  of  Proposed  Changes"),  the 
Secretary  believes  the  prop>osed 


regulations  better  reflect  the  statute, 
reduce  grantee  burden  by  removing 
unnecessary  non-statutory 
requirements,  and  improve  program 
administration  by  clarifying  frequently 
misunderstood  program  requirements. 
The  Secretary  has  determined  that  the 
pot3ntial  benefits  of  these  proposed 
changes  outweigh  the  potential  costs  to 
grantees.  A  brief  discussion  of  the 
benefits  of  these  proposed  regulations, 
and  cross-references  to  relevant  portions 
of  the  Supplementary  Information 
section  nf  the  preamble,  follow. 

More  .A-ccurate  Reflection  of  Statutory 

Requirements 

The  Secretary  believes  these  proposed 
regulations  better  reflect  statutory 
intent,  particularly  with  regard  to  the 
requirements  for  partnership  with 
industry  and  job  training.  The  proposed 
regulations  include  changes  in  the 
application  content  requirements 
(discussed  in  the  sections  of  the 
preamble  that  cover  Subpart  C)  and 
selection  criteria  (§  379.30)  in  order  to 
place  more  appropriate  emphasis  on 
these  features  of  the  PWI  program. 
These  changed  requirements  could 
entail  some  additional  costs  for 
applicants,  in  the  form  of  additional 
resources  needed  to  prepare  a  grant 
application.  However,  the  Secretary 
believes  that  these  costs  would  be  more 
thaji  offset  by  the  benefit  to  the  PWI 
program — namely,  the  selectior  for 
funding  of  projects  that  better  reflect  the 
requirements  of  the  statute. 

Reduction  of  Grantee  Burden 

As  discussed  in  the  "Section-By- 
Section  Summary"  (in  particular  the 
ptirt  that  describes  the  proposed  Subpart 
C),  the  Secretary  is  proposing  to 
simplify  and  eliminate  many  of  the 
existing  application  requirements. 
These  changes  would  reduce  burden  on 
grant  applicants  by  clarifying  and 
reducing  the  application  requirements. 
This  reduction  in  burden  should  more 
than  offset  the  application  requirements 
being  added  by  these  proposed 
regulations. 

Clarification  of  Program  Requirements 

The  Secretary  is  proposing  to  add  new 
definitions  and  revise  existing 
definitions  of  statutory  terms  in  order  to 
clarify  their  meaning.  These  definitions 
are  described  in  the  part  of  the  "Section- 
By-Section  Summary"  pertaining  to 
§  379.5.  For  e.xample,  the  Secretary  has 
added  definitions  of  the  terms  "career 
advancement  services"  and  "job 
training.'  The  addition  of  these 
definitions  may  be  perceived  as 
imposing  additional  costs  on  grantees, 
in  that  thp\  would  establish  specific 


requirements  for  previously  undefined 
required  program  activities.  However, 
the  Secretary  beUeves  these  definitions 
would  allow  for  considerable  grantee 
flexibility  in  project  design,  while 
ensuring  that  projects  fulfill  the 
program's  statutory  intent.  In  addition, 
the  proposed  definitions  of  "placement" 
and  "competitive  employment,"  which 
conform  to  the  definitions  being 
proposed  for  The  State  Vocational 
Rehabilitation  Services  Program,  would 
facilitate  coordination  between  the  two 
programs. 

As  stated  in  the  "Overview  of 
Proposed  Changes"  section  of  the 
preamble,  in  many  parts  of  the  proposed 
regulations  the  Secretary  has  provided 
explanatory  notes  to  clarify  several 
program  requirements  that  have  been 
misunderstood  by  some  grantees  in  the 
past.  The  relevant  parts  of  the  "Section- 
By-Section  Summary"  (specifically  the 
parts  dealing  with  §§  379.3,  379.10, 
379.40,  and  379.54)  describe  the 
rationale  for  the  addition  of  each  note. 
The  Secretary  believes  these  notes  will 
better  elucidate  program  requirements 
and  facilitate  grantee  compliance  with 
those  requirements. 

In  addition,  the  proposed  regulations 
replace  confusing  terminology 
contained  in  the  present  regulations  (see 
specifically  the  section  of  the  "Section- 
By-Section  Summary"  pertaining  to 
§379.2). 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  eind  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§  379.10  What  types  of  project  activities 
are  required  of  each  grantee  under  this 
program?)  (4)  Is  the  description  of  the 
regulations  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preamble 
helpful  in  imderstanding  the 
regulations?  How  could  this  description 
be  more  helpful  in  making  the 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
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make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education.  600 
hidependence  Avenue,  S.W.  (Room 
5100.  FB-lOB).  Washington.  D.C. 
20202-2241. 

R''>;ij  iatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  government,  nonprofit,  and  for- 
profit  agencies  and  organizations  that 
receive  Federal  funds  under  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  these  entities  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

'  1  pf  rv*  ! r K  K rd uction  Act  of  i 995 

Sections  379.20.  379.21.  379.30. 
379.42.  379.43.  379.53.  and  379.54 
contain  information  collection 
requirements  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Department  of 
Education  has  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

Collection  of  Information:  Projects  With 
Industry 

These  regulations  woiild  afiiect  the 
following  types  of  entities  eligible  to 
apply  for  grants  under  the  PWI  program: 
for-profit  and  nonprofit  agencies  or 
organizations  with  the  capacity  to  create 
and  expand  job  and  career  opportunities 
for  individuals  with  disabilities, 
including  designated  State  units.  labor 
unions,  employers,  community 
rehabilitation  program  providers,  trade 
associations,  and  Indian  tribes  and  tribal 
organizations.  These  Information 
collection  requirements  would  affect 
applicants  for  new  awards  and 
organizations  and  entities  already 
receiving  assistance  under  the  PWI 
program. 

Tne  Department  needs  to  collect  this 
information  in  order  to  fulfill  statutory 
requirements  regarding  the  annual 
evaluation  report  and  compliance 
indicators  (in  sections  621(b)(3)  and 
621(f)(2)  of  the  Act,  respectively).  In 
addition,  the  Department  must  collect 


this  uiformatiun  in  order  to  ensure  the 
selection  of  projects  for  funding  that 
meet  the  statutory  requirements  of  the 
PWI  program. 

All  information  is  to  be  collected  and 
rep)ortad  once  each  year,  with  the 
exception  of  that  which  is  required  of 
applicants  for  new  awards  in  §§  379.21 
and  379.30.  These  sections  require 
responses  from  every  organization  or 
entity  that  applies  for  a  new  award 
under  the  program.  Annual  reporting 
and  recordkeeping  burden  for  these 
information  collection  and  reporting 
requirements  is  estimated  to  average  40 
hours  for  each  response  for  411 
respondents  (310  applicants  and  101 
grantees),  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  16,440 
hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Laura  Oliven. 

The  Department  considers  comments 
by  the  public  on  these  proposed 
collections  of  information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 


not  affect  the  deadline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3330.  Mary  E.  Switzer  Building.  330  C 
Street.  S.W.,  Washington,  D.C,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assess II H'li!  it!  r  ilui  rftiiindl  lnip<H  I 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  379 

Education,  Grant  programs — 
education.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.234  Projects  With  Industry.) 

Dated:  October  16,  1995. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  revising  Part  379  to  read 
as  follows: 

PAP'  ;-5..  -PPO^EC^S  WITH 
INDUSTRY 

Sbopan  A — General 

Sec. 

379.1  What  is  the  Projects  With  Industry 
program? 

379.2  Who  is  eligible  for  a  grant  award 
under  this  program? 
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379.3  Who  is  eligible  for  services  under  this 
program? 

379.4  What  regulations  apply? 

37Q  ";      What  ^.^nnitinns  annly' 

Su&D.an  3  wnat  Mnds  o'  Activities  Does 
t^e  Oepanr\en\  o'  Education  Assist  Unaer 
Tr.iS  Progra.T!? 

379.10  What  types  of  project  activities  are 
required  of  each  grantee  under  this 
program? 

379.11  What  additional  types  of  project 
activities  may  be  authorized  under  this 
program? 

Subpart  C — How  Does  Ones  pply  for  an 

Award? 

379.20  How  does  an  eligible  entity  apply 
for  an  award? 

379.21  What  is  the  content  of  an 
application  for  an  award? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

379.30  What  selection  criteria  does  the 
Secretary  use  under  this  program? 

379.31  What  other  factors  does  the 
Secretary  consider  in  reviewing  an 

application? 

S'^bpa^'  E  -What  Coriditions  Must  Be  Met 
by  a  Grantee? 

379.40  What  are  the  matching 
requirements? 

379.41  What  are  allowable  costs? 

379.42  What  are  the  requirements  for  a 
continuation  award? 

379.43  What  are  the  additional  repKjrting 
requirements? 

Subpart  F — What  Compliance  indicator 
Requirements  Must  a  Grantee  Meet  Tq 
Receive  Continuation  Funding'' 

379.50  What  are  the  cc::.^..s..^ti  indicator 
requirements  for  continuation  funding? 

379.51  What  are  the  program  compliance 
indicators? 

379.52  How  is  grantee  performance 
measured  using  the  compliance 
indicators? 

379.53  What  are  the  weights,  minimum 
p>erformance  levels,  and  jjerformance 
ranges  for  each  compliance  indicator? 

379.54  What  are  the  reporting  requirements 
for  the  compliance  indicators? 

Appendix — Evaluation  Standards 

Authority:  Sections  12(c)  and  621  of  the 
Act;  29  U.S.C.  711(c)  and  795g,  unless 

otherwise  noted. 

SuDpari  A— General 

§379.1     Wnat  is  the  Projects  With  tndustry 
(PWI)  program? 

This  program  is  designed  to — 

(a)  Create  and  expand  job  and  career 
opportimities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabilitation  process; 

(b)  Identify  competitive  job  and  career 
opportunities  and  the  skills  needed  to 
perform  these  jobs; 


(c)  Create  practical  settings  for  job 
readiness  and  job  training  programs; 
and 

(d)  Provide  job  placements  and  career 
advancement. 

(Authority:  Section  621(a)(1)  of  the  Act;  29 
U.S.C.  795g(a)(l)) 

§379.2    Who  is  eiigibie  for  a  grant  award 

under  this  program' 

(a)  The  Secretary  may  make  a  grant 
under  this  program  to  any — 

(1)  Community  rehabilitation  program 
provider; 

(2)  Designated  State  unit; 
'  (3)  Employer; 

(4)  Indian  tribe  or  tribal  organization; 

(5)  Labor  Union; 

(6)  Nonprofit  agency  or  organization; 

(7)  Trade  association;  or 

(8)  Other  agency  or  organization  with 
the  capacity  to  create  and  expand  job 
and  career  opportunities  for  individuals 
with  disabilities. 

fb)  New  awards  may  be  made  only  to 
those  eligible  entities  identified  in 
paragraph  (a)  of  this  section  that 
propose  to  serve  individuals  with 
disabilities  in  States,  portions  of  States, 
Indian  tribes,  or  tribal  organizations  that 
are  currently  im served  or  underserved 
by  the  PWI  program. 

(Authority:  Section  621(a)(2)  and  621(e)(2)  of 
the  Act:  29  U.S.C.  795g(a)(2)  and  795g(e)(2}) 

§  379.3    Who  IS  eligible  tor  sei^ices  under 
this  program? 

(aj  .-Vn  individual  is  eligible  for 
services  imder  this  program  if  the 
appropriate  State  vocational 
rehabilitation  unit  determines  the 
individual  to  be  an  individual  with  a 
disabihty  or  an  individual  v«th  a  severe 
disability,  as  defined  in  sections  7(8)(A) 
and  7(15)(A),  respectively,  of  the  Act. 

(b)  In  making  the  determination  under 
paragraph  (a)  of  this  section,  the  State 
vocational  rehabilitation  unit  shall  rely 
on  the  determination  made  by  the 
recipient  of  the  grant  under  which  the 
services  are  provided,  to  the  extent  that 
the  determination  is  appropriate, 
available,  and  consistent  with  the 
requirements  of  the  Act. 

(c)  If  a  State  vocational  rehabilitation 
unit  does  not  notify  a  recipient  of  a 
grant  within  60  days  that  the 
determination  of  the  recipient  is 
inappropriate,  the  recipient  of  the  grant 
may  consider  the  individual  to  be 
eligible  for  services. 

(Authority:  Section  621(a)(3)  of  the  Act;  29 
U.S.C.  795g(a)(3))     - 

Note:  Under  this  program,  the  PWI  grantee 
makes  an  initial  or  preliminary 
determination  that  an  individual  is  eligible 
for  ser\'ices  b)ecause  the  individual  meets  the 
definition  of  an  "individual  with  a 
disability"  or  an  "individual  with  a  severe 


disability."  The  State  vocational 
rehabilitation  unit  has  a  maximum  of  60  days 
to  assess  the  appropriateness  of  the 
preliminary  determination.  If  the  State 
vocational  rehabilitation  unit  does  not  decide 
that  the  preliminary  eligibility  determination 
is  inappropriate  within  this  time  period,  the 
eligibility  determinatiQp  l>ecomes  final.  If  an 
individual  has  already  been  determined 
eligible  for  vocational  rehabilitation  services 
under  section  102(a)  of  the  Act  and  is 
referred  by  the  State  vocational  rehabilitation 
unit  to  the  PWI,  the  PWI  grantee  can  presume 
that  the  individual  is  an  "individual  with  a 
disability"  under  section  7(8)(A)  of  the  Act. 
The  State  vocational  rehabilitation  unit 
should  provide  documentation  of  that 
eligibility  to  the  PWI.  If  the  State  vocational 
rehabilitation  unit  has  determined  that  the 
eligible  individual  also  meets  the  definition 
of  an  "individual  with  a  severe  disability" 
under  section  7(15)(A)  of  the  Act,  the  PWI 
grantee  should  be  advised  of  that 
determination  and  provided  appropriate 
documentation  of  that  determination. 

§  379.4    What  regulations  apply? 

The  following  regulations  apply  to  the 
Projects  With  Industry  program: 

(a)  The  regulations  in  this  part  379; 
and 

(b)  The  regulations  in  34  CFR  part 
369,  except  for  the  regulations  in 
§§369.30  and  369.31. 

(Authority:  Section  621  of  the  Act;  29  U.S.C. 
795g) 

§  379.5    What  definitions  apply? 

(a)  The  definitions  in  34  CFR  part  369 
apply  to  this  program. 

(b)  The  following  definitions  also 
apply  to  this  program: 

(1)  Career  advancement  services  mean 
services  that  develop  specific  job  skills 
beyond  those  required  by  the  position 
currently  held  by  an  individual  with  a 
disability  to  assist  the  individual  to 
compete  for  a  promotion  or  achieve  an 
advanced  position  in  the  same  field. 

(2)  Competitive  employment,  as  the 
placement  outcome  under  this  program, 
means  work — 

(i)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 

(ii)  For  which  an  individual  is 
compensated  at  or  above  the  minimum 
wage,  but  not  less  than  the  prevailing 
wage  for  the  same  or  similar  work  in  the 
local  community  performed  by 
individuals  who  are  not  disabled. 

(3)  Integrated  setting,  as  part  of  the 
definition  of  competitive  employment, 
means  a  setting  typically  found  in  the 
community  in  which  individuals  with 
disabilities  have  the  opportunity  to 
interact  on  a  regular  basis  with  non- 
disabled  individuals  other  than  non- 
disabled  individuals  who  are  providing 
services  to  them. 

(4)  Job  readiness  training,  as  used  in 
§  379.41(a),  means— 


Ii.-ii  I 
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Uj  Training  in  job-seeking  skills, 
(ii)  Training  in  the  preparation  of 

resumes  or  job  applications; 
(iii)  Training  in  interviewing  s)ulls; 
(iv)  Participating  in  a  job  club;  or 
(v)  Other  related  activities  that  may 

assist  an  individual  to  secure 

competitive  employment. 

(5)  Job  training,  as  used  in  this  part, 
means  one  or  more  of  the  following 
training  activities  provided  prior  to 
placement,  as  that  term  is  defined  in 
§  379.5(b)(7): 

(i)  Occupational  skills  training. 

(ii)  On-the-job  training. 

(iii)  Workplace  training  combined 
with  related  instruction. 

(iv)  Job  skill  upgrading  and  retraining. 

(v)  Training  to  enhance  basic  work 
skills  and  workplace  competencies. 

(vi)  On-site  job  coaching. 

(6)  Person  served  means  an  individual 
for  whom  services  by  a  PWl  project  have 
been  initiated  with  the  objective  that 
those  services  will  result  in  a  placement 
in  competitive  employment. 

(7)  Placement  means  the  attainment  of 
competitive  employment  by  a  person 
served  by  a  PWI  project  who  has 
successfully  completed  training  and 
maintained  employment  for  the 
duration  of  the  probationary  period 
established  by  the  employer  for  its 
employees  or,  if  the  employer  does  not 
have  an  established  probationary 
period,  for  a  period  of  at  least  90  days. 

(Authority:  Sections  12(c)  and  621  of  the  Act; 
29  U.S.C.  711(c)  and  795g) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  of  Education 
Ass  s-  Jnder This  Program? 

S  379. 1 0    What  types  of  project  activities 
are  required  of  each  grantee  under  this 
program? 

Each  grantee  under  the  PWI  procram 
shall— 

(a)  Provide  individuals  with 
disabilities  with  job  training  in  a 
realistic  work  setting,  as  appropriate  to 
the  needs  of  each  individual  served  by 
the  project,  in  order  to  prepare  them  for 
employment  and  career  advancement  in 
the  competitive  labor  market: 

(b)  Provide  individuals  with 
disabilities  with  job  placement  and 
career  advancement  services; 

(c)  Provide  individuals  with 
disabilities  with  supportive  services  that 
are  necessary  to  permit  them  to 
maintain  the  employment  and  career 
advancement  for  which  they  have 
received  training  under  this  program; 

(d)  To  the  extent  appropriate,  provide 
for — 

(1)  The  development  and 
modification  of  jobs  and  careers  to 
accommodate  the  special  needs  of  the 


inUiVitiudis  with  disabilities  being 
trained  and  employed  under  this 
program; 

(2)  The  purchase  and  distribution  of 
rehabilitation  technology  to  meet  the 
needs  of  individuals  with  disabilities  at 
job  sites;  and 

(3)  The  modification  of  any  facilities 
or  equipment  of  the  employer  that  are 
to  be  used  by  individuals  with 
disabilities  under  this  program;  and 

(e)  Provide  for  the  estabhshment  of 
Business  Advisory  Councils  (BAG) 
comprised  of  representatives  of  private 
industry,  business  concerns,  organized 
labor,  and  individuals  with  disabilities 
and  their  representatives  who  will 
identify  job  and  career  availability 
within  the  community,  the  skills 
necessary  to  perform  those  jobs  and 
careers,  and  prescribe  appropriate 
training  programs. 

Note:  A  PWI  grantee  can  meet  the 
requirements  of  §  379.10(a)  by  (1)  directly 
providing  job  training  to  project  participants, 

(2)  by  ensuring  the  provision  of  this  training 
through  arrangements  with  other  entities,  or 

(3)  by  a  combination  of  both  (1)  and  (2).  The 
job  training  provided  must  meet  the 
definition  of  job  training  in  §  379.5(b)(5)  and 
must  be  provided  as  appropriate  to  the  needs 
of  each  individual  served  by  the  project. 
Although  each  individual  served  by  the 
project  may  not  need  job  training,  the 
Secretary  expects  that  each  PWI  project  will 
have  an  identifiable  job  training  component 
that  is  available  to  those  individuals  who 
need  it.  In  order  to  meet  the  requirements  of 
§  379.10(a),  the  job  training  must  be  provided 
while  the  individual  is  participating  in  the 
project.  Therefore,  post-employment  training 
provided  by  an  employer  after  placement  by 
the  PWI  project,  as  defined  in  §  379.5(b)(7), 
would  not  meet  this  requirement.  In 
addition,  a  project  that  provides  only  job 
readiness  training,  as  defined  in  §  379.5(b)(4), 
would  not  meet  the  requirements  of 

§  379.10(a). 

(Authority:  Section  621(a)  of  the  Act;  29 
U.S.C.  795g) 

§  379. 1 1    What  additional  types  of  project 
activities  may  be  authorized  under  this 
program? 

The  Secretary  may  include,  as  part  of 
grant  agreements  with  recipients  under 
this  program,  authority  for  recipients  to 
provide  the  following  types  of  technical 
assistance: 

(a)  Assisting  employers  in  hiring 
individuals  with  disabilities. 

(b)  Improving  or  developing 
relationships  between  grant  recipients 
or  prospective  grant  recipients  and 
employers  or  organized  labor. 

(c)  Assisting  employers  in 
understanding  and  meeting  the 
requirements  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12101 
et  seq.)  as  that  Act  relates  to 
employment  of  individuals  with 
disabilities. 


(Authority:  Section  621(a)  of  the  Act;  29 
U.S.C.  795g) 

Subpart  C — How  Does  One  Apply  for 
an  Award? 

§  379.20    How  does  an  eligible  entity  apply 
for  an  award? 

In  order  to  apply  for  a  grant,  an 
eligible  entity  shall  submit  an 
application  to  the  Secretary  in  response 
to  an  application  notice  published  in 
the  Federal  Register. 

(Authority:  Section  621(e)(1)(B)  of  the  Act;  29 
U.S.C.  795g(e)(l)(B)) 

§  379.21    What  Is  the  content  of  an 
application  for  an  award? 

(a)  The  grant  application  must  include 
a  description  of — 

(1)  The  proposed  job  training  to 
prepare  project  participants  for  specific 
jobs  in  the  competitive  labor  market  for 
which  there  is  a  need  in  the  geographic 
area  to  be  served  by  the  project,  as 
identified  by  an  existing  current  labor 
market  analysis  or  other  needs 
assessment  conducted  by  the  applicant 
in  collaboration  with  private  industry; 

(2)  The  involvement  of  private 
industry  in  the  design  of  the  proposed 
project  and  the  manner  in  which  the 
project  will  collaborate  with  private 
industry  in  planning,  implementing, 
and  evaluating  job  training,  job 
placement,  and  career  advancement 
activities; 

(3)  The  responsibilities  of  the  BAC 
and  how  it  will  interact  with  the  project 
in  carrying  out  grant  activities; 

(4)  The  geographic  area  to  be  served 
by  the  project,  including  an  explanation 
of  how  the  area  is  currently  unserved  or 
imderserved  by  the  PWI  program; 

(5)  A  plan  for  evaluating  annually  the 
operation  of  the  proposed  project, 
which,  at  a  minimum,  provides  for 
collecting  and  submitting  to  the 
Secretary  the  following  information  and 
any  additional  data  needed  to  determine 
compliance  with  the  program 
compliance  indicators  established  in 
Subpart  F: 

(i)  The  numbers  and  types  of 
individuals  with  disabilities  served. 

(ii)  The  types  of  services  provided. 

(iii)  The  sources  of  funding. 

(iv)  The  percentage  of  resources 
committed  to  each  type  of  service 
provided. 

(v)  The  extent  to  which  the 
employment  status  and  earning  power 
of  individuals  with  disabilities  changed 
following  services. 

(vi)  The  extent  of  capacity  building 
activities,  including  collaboration  with 
business  and  industry  and  other 
organizations,  agencies,  and 
institutions. 
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(vii)  A  comparison,  if  appropriate,  of 
activities  in  prior  years  with  activities  in 
the  most  recent  year. 

(viii)  The  number  of  project 
participants  who  were  terminated  from 
project  placements  and  the  duration  of 
those  placements;  and 

(6)  A  description  of  the  manner  in 
which  the  project  will  address  the  needs 
of  individuals  with  disabilities  from 
minority  backgrounds,  as  required  by  34 
CFR  369.21. 

(b)  The  grant  application  must  also 
include  assurances  from  the  applicant 
that— 

(1)  The  project  will  carry  out  all 
activities  reouired  in  §  379.10; 

(2)  Individuals  writh  disabilities  who 
are  placed  by  the  project  will  receive 
compensation  at  or  above  the  minimum 
wage,  but  no  less  than  the  prevailing 
wage  for  the  same  or  similar  work 
performed  in  the  local  community  by 
individuals  who  are  not  disabled; 

(3)  Individuals  with  disabilities  who 
are  placed  by  the  project  will  be  given 
terms  and  benefits  of  emplojrment  equal 
to  those  that  are  given  to  similarly 
situated  co-workers  and  will  not  be 
segregated  from  their  co-workers;  and 

(4)  The  project  will  maintain  any 
records  required, by  the  Secretary  and 
make  those  records  available  for 
monitoring  and  audit  purposes. 

(Authority:  Sections  621(a)(4),  621(a)(5), 
621(b),  and  621(e)(1)(B)  of  the  Act;  29  U.S.C. 
795g(a)(4),  795g(a)(5),  795g(b),  and 
795g(e)(l)(B)) 

Subpart  D  -How  Does  the  Secretary 
Make  a  Grarf 

§  3  '5  3C     What  selection  criteria  does  the 
Seceia'v  use  ^ooer  this  program'' 

1  tie  becrelary  uses  tne  loilowing 
criteria  to  evaluate  an  application: 

(a)  Extent  of  need  for  project  (20 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  demonstrated 
needs.  The  Secretary  looks  for  evidence 
that— 

(1)  The  applicant  has  described  an 
existing  current  labor  market  analysis, 
or  has  performed  in  collaboration  with 
private  industry  a  needs  assessment,  for 
the  geographic  area  to  be  served  that 
shows  a  demand  in  the  competitive 
labor  market  for  the  types  of  jobs  for 
which  project  participants  will  be 
trained;  and 

(2)  The  job  training  to  be  provided 
meets  the  identified  needs  of  a  specific 
industry  or  industries  in  the  geographic 
area  to  be  served  by  the  project. 

(b)  Partnership  with  industry  (25 
points).  The  Secretary  looks  for 
information  that  demonstrates — 

(1)  The  extent  of  the  project's 
collaboration  with  private  industry  in 


the  planning,  implementation,  and 
evaluation  of  job  training,  placement, 
and  career  advancement  activities;  and 
(2)  The  extent  of  participation  of  the 
BAC  in  the  identification  of  job  and 
career  opportunities,  the  skills 
necessary  to  perform  the  jobs  and 
careers  identified,  and  the  development 
of  training  programs  designed  to 
develop  these  skills. 

(c)  Project  design  and  plan  of 
operation  for  achieving  competitive 
employment  outcomes  (25  points).  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  extent  to  which  the  project 
goals  and  objectives  for  achieving 
competitive  employment  outcomes  for 
individuals  with  disabilities  to  be 
served  by  the  project  are  clearly  stated 
and  meet  the  needs  identified  by  the 
applicant  and  the  purposes  of  the 
program; 

(2)  The  extent  to  which  the  project 
provides  for  all  services  and  activities 
required  under  §  379.10; 

(3)  The  feasibility  of  proposed 
strategies  and  methods  for  achieving 
project  goals  and  objectives  for 
competitive  employment  outcomes  for 
project  participants; 

(4)  The  extent  to  which  project 
activities  will  be  coordinated  writh  the 
State  vocational  rehabilitation  unit  and 
with  other  ^propriate  community 
resources  in  order  to  ensure  an  adequate 
number  of  referrals  and  a  maximum  use 
of  comparable  benefits  and  services; 

(5)  The  extent  to  which  the 
applicant's  management  plan  will 
ensure  proper  and  efficient 
administration  of  the  project;  and 

(6)  Whether  the  applicant  has 
proposed  a  realistic  timeline  for  the 
implementation  of  project  activities  to 
ensure  timely  accomplishment  of 
proposed  goals  and  objectives  to  achieve 
competitive  employment  outcomes  for 
individuals  with  disabilities  to  be 
served  by  the  project. 

(d)  Adequacy  of  resources  and  quality 
of  key  personnel  (10  points).  The 
Secretary  reviews  each  appUcation  to 
determine — 

(1)  The  adequacy  of  the  resources 
(including  facilities,  equipment,  and 
supplies)  that  the  applicant  plans  to 
devote  to  the  project; 

(2)  The  quality  of  key  personnel  that 
will  be  involved  in  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  experience  and  training  of 
key  personnel  in  fields  related  to  the 


objectives  and  activities  of  the  project; 
and 

(3)  The  way  the  applicant  plans  to  use 
its  resources  and  personnel  to  achieve 
the  project's  goals  and  objectives, 
including  the  time  that  key  personnel 
will  commit  to  the  project. 

(e)  Budget  and  cost  effectiveness  (10 
points).  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Project  evaluation  (10  points).  The 
Secretary  reviews  each  appliQation  to 
determine  the  quality  of  the  proposed 
evaluation  plan  with  respect  to — 

(1)  Evaluating  project  operations  and 
outcomes; 

(2)  Involving  the  BAC  in  evaluating 
the  project's  job  training,  placement, 
and  career  advancement  activities; 

(3)  Meeting  the  annual  evaluation 
reporting  requirements  in  §  379.21(a)(7); 

(4)  Determining  compliance  with  the 
indicators;  and 

(5)  Addressing  any  deficiencies 
identified  through  project  evaluation. 

(Authority:  Sections  12(c)  and  621  of  the  Act; 
29  U.S.C.  711(c)  and  795g) 

§  379.31    What  other  factors  does  the 
Secretary  consider  in  reviewing  an 
application? 

In  addition  to  the  selection  criteria  in 
§  379.30,  the  Secretary,  in  making 
awards  under  this  program,  considers — 

(a)  The  equitable  distribution  of 
projects  among  the  States;  and 

(b)  The  past  performance  of  the 
appUcant  in  carrying  out  a  similar  PWI 
project  under  previously  awarded 
grants,  as  indicated  by  factors  such  as 
compliance  with  grant  conditions, 
soimdness  of  programmatic  and 
financial  management  practices,  and 
meeting  the  requirements  of  Subpart  F. 

(Authoritv:  Sections  621(e)(2)  and  621(f)(4)  of 
the  Act;  29  U.S.C.  795g{e)(2)  and  795g(f)(4)) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  379.40    What  are  the  matching 
requirements? ' 

The  Federal  share  may  not  be  more 
than  80  percent  of  the  total  cost  of  a 
project  under  this  program. 

(Authority:  Section  621(c)  of  the  Act;  29 
U.S.C.  795g(c)) 

Note:  (a)  For  example,  if  the  total  cost  of 
a  project  is  5500,000.  the  Federal  share 
would  be  no  more  than  $400,000  and  the 
grantee's  required  minimum  share  (matching 
contribution)  would  be  SIOO.OOO  (provided 
in  cash  or  through  third  party  in-kind 
contributions).  The  matching  contribution  is 
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oas«<l  upun  the  totai  cost  ot  tne  pro)ect,  not 
on  the  amount  of  the  Federal  grant  award. 

(b]  The  matching  contribution  must 
comply  with  the  requirements  of  34  CFR 
74.23  (for  grantees  that  are  institutions  of 
higher  education,  hospitals,  or  other 
nonprofit  organizations)  or  34  CFR  80.24  (for 
grantees  that  are  State,  local,  or  Indian  tribal 
governments).  The  term  "third  party  in-kind 
contributions"  is  defined  in  either  34  CFR 
74.2  or  34  CFR  80.3.  as  applicable  to  the  type 
of  grantee. 

§  379.41    What  are  allowable  costs? 

In  addition  to  those  costs  that  are 
allowable  in  accordance  with  34  CFR 
74.27  and  34  CFR  80.22.  the  following 
items  are  allowable  costs  under  this 
program: 

(a)  The  costs  of  job  readiness  training, 
as  defined  in  §  379.5(b)(4);  job  training, 
as  defined  in  §  379.5(b)(5):  job 
placement  services;  and  related 
vocational  rehabilitation  services  and 
supportive  rehabilitation  services. 

(b)  Instruction  and  supervision  of 
trainees. 

(c)  Training  materials  and  supplies, 
including  consumable  materials. 

(d)  Instructional  aids. 

(e)  The  purchase  or  modification  of 
rehabihtation  technology  to  meet  the 
needs  of  individuals  with  disabilities. 

(0  Alteration  and  renovation 
appropriate  and  necessary  to  ensure 
access  to  and  use  of  buildings  by 
pwrsons  with  disabilities  served  by  the 
project. 

(Authority:  Sections  12(c)  and  621  of  the  Act; 
29U.S.C.  7n(c)  and  795g)) 

§  379.42    What  are  the  requirements  for  a 
continuation  award? 

(a)  A  grantee  that  wants  to  receive  a 
continuation  award  must — 

(1)  Comply  with  the  provisions  of  34 
CFR  75.253(a),  including  making 
substantial  progress  toward  meeting  the 
objectives  in  its  approved  application 
and  submitting  all  performance  and 
financial  reports  required  by  34  CFR 
75.118;  and 

(2)  Submit  data  in  accordance  with 
§  379.54  showing  that  it  has  met  the 
program  compliance  indicators 
established  in  Subpart  F. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the 
following  other  conditions  in  34  CFR 
75.253(a)  must  be  met  before  the 
Secretary  can  make  a  continuation 
award: 

(1)  Congress  must  appropriate 
sufficient  funds  under  the  program. 

(2)  Continuation  of  the  project  must 
be  in  the  best  interest  of  the  Federal 
Government. 

(Authority:  Sections  12(c)  and  621(f)(4)  of  the 
Act:  29  U.S.C.  711(c)  and  795g(f)(4)) 


§  379.43    What  are  the  additional  reporting 
requirements? 

Each  grantee  shall  submit  the  data 
from  its  annual  evaluation  of  project 
operations  required  under  §379. 21(a)(5) 
no  later  than  60  days  after  the  end  of 
each  project  year,  unless  the  Secretsuy 
authorizes  a  later  submission  date. 

(Authority:  Sections  12(c)  and  621  of  the  Act; 
29  U.S.C.  711(c)  and  795g) 

Subpart  F— What  Compliance  Indicator 
Requirements  Must  a  Grantee  Meet  to 
Receive  Continuation  Funding? 

§  379.50    What  are  the  compliance 
indicator  requirements  for  continuation 
funding? 

In  order  to  receive  a  continuation 
award  for  the  third  or  any  subsequent 
year  of  a  PWI  grant,  a  grantee  must 
receive  a  minimum  composite  score  of 
at  least  70  points  on  the  program 
compliance  indicators  contained  in 
§379.53. 

(Authority:  Section  621(f)(4)  of  the  Act;  29 
U.S.Q  795g(f)(4)) 

§  379.51     What  are  the  program  compliance 
Indicators? 

The  program  compliance  indicators 
implement  program  evaluation 
standards,  which  are  contained  in  an 
appendix  to  this  part,  by  establishing 
minimum  performance  levels  and 
performance  ranges  in  essential  project 
areas  to  measure  the  effectiveness  of 
individual  grantees. 

(Authority:  Sections  621(d)(1)  and  621(f)(1) 
of  the  Act:  29  U.S.C.  795g(d)(l)  and 
795g(f)(l)) 

§  379.52    How  Is  grantee  performance 
measured  using  the  compliance  indicators? 

(a)  Each  compliance  indicator 
establishes  a  minimum  performance 
level. 

(b)  Each  compliance  indicator  also 
establishes  three  performance  ranges 
with  points  assigned  to  each  range.  The 
higher  the  performance  range,  the 
greater  the  number  of  points  assigned  to 
that  range. 

(c)  If  a  grantee  does  not  achieve  the 
minimum  performance  level  for  a 
compliance  indicator,  the  grantee 
receives  no  points. 

(d)  If  a  grantee  achieves  or  exceeds  the 
minimum  performance  level,  the 
grantee  receives  the  points  assigned  to 
the  particular  performance  range  that 
corresponds  to  its  actual  level  of 
performance. 

(e)  The  maximum  possible  composite 
score  that  a  grantee  can  receive  is  150 
points. 

(f)  A  grantee  must  receive  a  composite 
score  of  at  least  70  points  to  meet  the 
evaluation  standards  and  to  qualify  for 
continuation  funding. 


(Authority:  Section  621(f)(4)  of  the  Act;  29 
U.S.C.  795g(f)(4)) 

§  379.53    What  are  the  weights,  minimum 
performance  levels,  and  performance 
ranges  for  each  compliance  indicator? 

(a)  Percent  of  persons  served  whose 
disabilities  are  severe.  (3-10  points)  A 
minimum  of  50  percent  of  persons 
served  by  the  project  are  persons  who 
have  severe  disabibties.  The 
performance  ranges  and  the  points 
assigned  to  each  range  are  as  follows: 

(1)  50  percent  to  59  percent— 3  points. 

(2)  60  percent  to  75  percent— 7  points. 

(3)  76  percent  or  more — 10  points. 

(b)  Percent  of  persons  served  who 
have  been  unemployed  for  at  least  six 
months  at  the  time  of  project  entry.  (5- 
15  points)  A  minimum  of  50  percent  of 
persons  served  by  the  project  have  been 
unemployed  for  at  least  six  months  at 
the  time  of  project  entry.  The 
performance  ranges  and  the  points 
assigned  to  each  range  are  as  follows: 

(1)  50  percent  to  59  percent— 5  points. 

(2)  60  percent  to  75  percent — 10 
points. 

(3)  76  percent  or  more — 15  points. 

(c)  Cost  per  placement.  (8-25  points) 
The  average  cost  per  placement  of 
persons  served  by  the  project  does  not 
exceed  $2400.00.  The  performance 
ranges  and  the  points  assigned  to  each 
range  are  as  follows: 

(1)  $2001  to  $2400—8  points. 

(2)  $1601  to  $2000—17  points. 

(3)  Less  than  $1600 — 25  points. 

(d)  Projected  cost  per  placement.  (5- 
15  points)  The  actual  average  cost  per 
placement  of  persons  served  by  the 
project  does  not  exceed  140  percent  of 
the  projected  average  cost  per  placement 
in  the  grantee's  application.  The 
performance  ranges  and  the  points 
assigned  to  each  range  are  as  follows: 

(1)  126  percent  to  140  percent— 5 
points. 

(2)  111  percent  to  125  percent— 10 
points. 

(3)  110  percent  or  less — 15  points. 

(e)  Placement  rate.  (8-25  points)  A 
minimum  of  40  percent  of  persons 
served  by  the  project  are  placed  in 
competitive  employment.  The 
performance  ranges  and  the  points 
assigned  to  each  range  are  as  follows: 

(1)  40  percent  to  49  percent — 8  points. 

(2)  50  percent  to  69  percent— 17 
points. 

(3)  70  percent  or  more — 25  points. 

(f)  Projected  placement  rate.  (5-15 
points)  The  actual  nuimber  of  persons 
served  by  the  project  who  are  placed 
into  competitive  employment  is  at  least 
50  percent  of  the  number  of  persons  that 
the  grantee,  in  the  grant  apphcation, 
projected  would  be  placed.  The 
performance  ranges  and  the  points 
assigned  to  each  range  are  as  follows: 


t  »'i!( 


r.ii   Rf'uister  /  Vol.  61,  No.  14  /  Monday,  January  22,  1996  /  Proposed  Rules 


1683 


IMI 


(1)  50  percent  to  74  percent — 5  points. 

(2)  75  percent  to  94  percent — 10 
points. 

(3)  95  percent  or  more — 15  points, 
(g)  Change  in  earnings.  (7-20  points) 

The  earnings  of  persons  served  by  the 
project  who  are  placed  into  competitive 
employment  have  increased  by  an 
average  of  at  least  $75.00  a  week  over 
earnings  at  project  entry.  The 
performance  ranges  and  the  points 
assigned  to  each  range  are  as  follows: 

(1)  $75  to  $124—7  points. 

(2)  $125  to  $199—14  points. 

(3)  $200  or  more — 20  points. 

(h)  Percent  placed  who  have  severe 
disabilities.  (3-10  points)  At  least  50 
percent  of  persons  served  by  the  project 
who  are  placed  into  competitive 
employment  are  persons  who  have 
severe  disabilities.  The  performance 
ranges  and  the  points  assigned  to  each 
range  are  as  follows: 

(1)  50  percent  to  59  percent — 3  points. 

(2)  60  percent  to  75  percent — 7  points. 

(3)  76  percent  or  more — 10  points. 

(1)  Percent  unemployed  placed.  (5-15 
points)  At  least  50  percent  of  persons 
served  by  the  project  who  are  placed 
into  competitive  employment  are 
persons  who  were  unemployed  for  at 
least  six  months  at  the  time  of  project 
entry.  The  performance  ranges  and  the 
points  assigned  to  each  range  are  as 
follows:  I 

(1)  50  percent  to  59  percent — 5  points. 

(2)  60  percent  to  75  percent — 10 
points. 

(3)  76  percent  or  more — 15  points, 
(j)  Summary  chart  of  weights  and 

performance  ranges.  The  following 
composite  chart  shows  the  weights 
assigned  to  the  performance  ranges  for 
each  compliance  indicator. 


• 

Indicator 

Performance 
ranges— 

(1) 

(2) 

(3) 

Persons  with  severe  disabil- 
ities served 

3 
5 
8 
5 
8 
5 
7 

3 
5 

7 
10 
17 
10 
17 
10 
14 

7 
10 

in 

Unemployed  served  

I'i 

Cost  per  placemerit 

?'s 

Projected  cost  per  placement  . 
Placement  rate  

15 

Projected  placement  rate  

Change  in  earnings  

Percent  placed  who  have  se- 
vere disabilities  

Percent  unemployed  placed  .... 

15 
20 

10 
15 

Total  possible  score 

49 

102 

150 

(Authority:  Section  621(f)(1)  of  the  Act;  29 
U.S.C.  795g(f)(l)) 

§  379  54  What  are  '.*".e  reporting 
requirements  tor  t.he  compliance 
indicators'' 

(aj  In  order  to  receive  continuation 
funding  for  the  third  or  any  subsequent 
year  of  a  PWI  grant,  each  grantee  must 
submit  data  for  the  most  recent 
complete  project  year  no  later  than  60 
days  after  the  end  of  that  project  year, 
unless  the  Secretary  authorizes  a  later 
submission  dale,  in  order  for  the 
Secretary  to  determine  if  the  grantee  has 
met  the  program  compliance  indicators 
established  in  Subpart  F. 

(b)  If  the  data  for  the  most  recent 
complete  project  year  provided  under 
paragraph  (a)  of  this  section  shows  that 
a  grantee  has  failed  to  achieve  the 
minimum  composite  score  required  in 
§  379.52(f)  to  meet  the  program 
compliance  indicators,  the  grantee  may, 
at  its  option,  submit  data  from  the  first 
6  months  of  the  current  project  year  no 
later  than  60  days  after  the  end  of  that 
6-month  period,  unless  the  Secretary 
authorizes  a  later  submission  date,  to 
demonstrate  that  its  project  performance 


has  improved  sufficiently  to  meet  the 
minimum  composite  score. 

(Authority:  Section  621(f)(2)  of  the  Act;  29 
U.S.Q  795g(f)(2)) 

Note:  A  grantee  receives  its  second  year  of 
funding  (or  the  first  continuation  award) 
under  this  program  before  data  from  the  first 
complete  project  year  is  available.  Data  from 
the  first  project  year,  however,  must  be 
submitted  and  is  used  (unless  the  grantee 
exercises  the  option  in  paragraph  (b)  of  this 
section)  to  determine  eligibility  for  the  third 
year  of  funding  (or  the  second  continuation 
award). 

Appendix — Evaluation  Standards 

Standard  1:  The  primary  objective  of  the 
project  shall  be  to  assist  individuals  with 
disabilities  to  obtain  competitive 
employment.  The  activities  carried  out  by  the 
project  shall  support  the  accomplishment  of 
this  objective. 

Standard  2:  The  project  shall  serve 
individuals  vith  disabilities  that  impair  their 
capacity  to  obtain  competitive  employment. 
In  selecting  persons  to  receive  services, 
priority  shall  be  given  to  individuals  with 
severe  disabilities. 

Standard  3:  The  project  shall  ensure  the 
provision  of  services  that  will  assist  in  the 
placement  of  p)ersons  with  disabilities. 

Standard  4:  Funds  shall  be  used  to  achieve 
the  project's  primary  objective  at  minimum 
cost  to  the  Federal  Government. 

Standard  5:  The  project's  advisory  council 
shall  provide  policy  guidance  and  assistance 
in  the  conduct  of  the  project. 

Standard  6:  Working  relationships, 
including  partnerships,  shall  be  established 
with  agencies  and  organizations  in  order  to 
expand  the  project's  capacity  to  meet  its 
objectives. 

Standard  7:  The  project  shall  obtain 
positive  results  in  assisting  individuals  with 
disabilities  to  obtain  competitive 
employment. 

[FR  Doc.  96-660  Filed  1-19-96;  8:45  am) 
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ts  for  Testing, 
Aoorovalof  IMining 


AQCMCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Notice  of  fee  adjustments. 

ScMMAav:  This  notice  revises  the  Mine 
Su.u; ,  aiid  Health  Administration's 
(MSHA)  user  fees  for  testing,  evaluation, 
and  approval  of  certain  products 
manufactured  for  use  in  underground 
mines.  These  fees  are  based  on  fiscal 
year  1995  data  and  reflect  changes  in 
approval  processing  operations,  as  well 


as  costs  iiit.urruU  to  procuss  approval 
actions. 

DATES:  These  fee  schedules  are  effective 
from  January  22,  1996  through 
December  31.  1996.  Approval 
applications  postmarked  before  January 
22,  1996  will  be  chargeable  under  the 
fee  schedules  as  published  on  December 
23, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  M.  Turcic.  Chief.  Approval  and 
Certification  Center.  R.R.  1,  Box  251, 
Triadelphia,  VW  26059;  phone  304- 
547-2029. 

SUPPLEMENTARY  INFORMATKDN:  In  general, 
MSHA  has  computed  the  revised  fees 
based  on  the  cost  to  the  government  to 
provide  testing,  evaluation,  and 
approval  of  products  manufactured  for 
use  in  underground  mines.  On  May  8, 
1987  (52  FR  17506),  MSHA  published  a 


final  rule,  30  CFR  Part  5— Fees  for 
Testing,  Evaluation,  and  Approval  of 
Mining  F*roducts,  which  established  the 
specific  procedures  for  fee  calculation, 
administration,  and  revisions.  This 
revised  fee  schedule  is  estabhshed  in 
accordance  with  the  procedures  of  that 
rule. 

The  final  rule  for  30  CFR  part  7, 
subpart  J — Electric  Motor  Assemblies 
was  issued  February  22,  1993,  with  a  3- 
year  phase-in  period.  AppUcations  for 
approval  of  electric  motor  assemblies 
postmarked  after  February  22, 1996, 
must  be  submitted  under  30  CFR  part 
7— Third  Party  Testing. 

Dated:  January  16, 1996. 
J.  Davitt  McAte«r, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 


14 


Fee  Schedule  Effective  January  i.  1996 

[Based  on  FY  1995  data] 


Action  title 


12 

Approval 

12 

Approval 

12 

Approval 

12 

Approval 

12 

Approval 

14 

Approval 

14 

Approval 

14 

Aoofoval 

'  ^ 

i;<'ovaJ 

14 

A;;pfOval 

40 

Staniped 

30  CFR  PART  7— PRODUCT  TESTING  BY  THIRD  PARTY 

Evaluation — Battery  Assernblies  

Evaluation — Brattice  and  Ventilation  Tubing  ..S.Z"".""... 

Evaluation — Muttiple-Shot  Blasting  Units  ^ [."""""'""'. 

Evaluation — Electric  Motor  Assemtjlies '  _ !!."."."."."! 

Evaluatioo— Electric  Cables  and  Splice  Kits  !....!"!!!!!!!!!!!!!."!. 

Extension — Battenes  Assemblies  !!!."™."."!!!!!! 

Extension — Brattice  and  Ventilation  Tubing  .Z......Z. 

Extension— Muttipte-Shot  Blastng  Unrts  1.....Z.......Z1 

Extension — Electnc  Motor  Assemblies '  !....!!!!!!!!!."."."!!!! 

Extension— Electric  Cables  and  Splice  Kits  !.!."!!!!!!!!!!!!!!."!!! 

Notificaton  Acceptarx^e  Program  (SNAP)  „ .".1"."]^ 


Hourly  rate 


30  CFR  PART  15— EXPLOSIVES 


12 


Approval  Evaluation*  

Permissibility  Tests  for  Explosives: 

Weigh-in 

Ptiysical  Exam:  First  size  „... 

Chemical  Analysis  

Air  Gap— Minimum  Product  Firing  Temperaiur* 

Air  Gap — Room  Temperature  

Pendulum  Frction  Test  ...„ 

Detonation  Rate „ '„ 

Gallery  Test  7  "!!""'"Z 

Gallery  Test  8 „....""".""."."!!! 

Toxic  Gases  (Large  Chamber)  

Permissibtlrty  Tests  for  Sheathed  Explosives: 

Physical  Examination  „ 

ChemicaJ  Analysis  „ 

Gallery  Test  9  Z...... 

Gallery  Test  10 „ " 

Gaflery  Test  1 1  .'. '" 

Gallery  Test  12 „ „ "„ 

Drop  Test 

Temperature  Effects/Detorurtion „ 

Toxic  Gases „ 

Approval  Extension  


$44 
51 
44 
44 
49 
44 
47 
44 
44 
48 


47 
420 


Flat  rate 


30  CFR  PART  18-ELECTRIC  MOTOR  DRIVEN  EQUIPMENT  AND  ACCESSORIES 

12    Approval— Machine  Evaluation*  

Approval — Machine  Testing: 

Explosion  Test  

Surface/Temperature  Test „ 

Impact  Test „ "!!!""!!!."!!."!" 

Thermai  Shock  Test 


1.944 


47 


50 

42 
41 
43 
43 


$284 


295 

1.797 

418 

320 

148 

320 

6,760 

5,030 

732 

128 
1,044 
1.944 
1,944 


Application 
fee 


1,944 
648 
672 
580 


$0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


17 


18 
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icTion  title 


Product  Flame  Test 

12    Approval — Instrument  (testing  included)  

14    Approval  Extension — Machine  Evaluation*  

Approval  Extension — Machine  Testing: 

Explosion  Test  

Surface/Temperature  Test „ 

Impact  Test 

Thermal  Shock  Test  „ 

Product  Flame  Test  

14  Approval  Extension — Instruments  (tesung  inciuded)  

15  Acceptance  Evaluation  ^ 

AcceptarKe  Testing: 

Explosion  Test  

Wall  Thickness  Test  .-. 

Surtace/Temperature  Test 

Impact  Test „ 

Thermal  Shock  Test  

Product  Flame  Test  

Compressibility  Test  (asbestos  sut>stitutes) 

16  Certification  Evaluation^  

Certification  Testing: 

Explosion  Test  

Surface/Temperature  Test 

Impact  Test 

Thermal  Shock  Test  

Product  Flame  Test 

Acceptance  Extension  * 

Product  Flame  Test  

Certification  Extensk>n  *  , 

Certification  Extension  Testing: 

Explosion  Test  

Surface/Temperature  Test ._. , 

Impact  Test 

Thermal  Shock  Test  

Product  Flame  Test  

21     Field  Modification* 

FiekJ  Modification  Testing: 

Explosion  Test  

Impact  Test „ 

Thermal  Shock  Test  

Product  Flame  Test 

Arc  Ignition  Test  

23    Field  Approval  

26    Permit— Machines  *  

Permit  Testing: 

Exptosion  Test 

Surface/Temperature  Test 

Impact  Test 

Thermal  Shock  Test  

Product  Flame  Test  

26    Permit — Instruments  (testing  included)  

30  Intrinsk;  Safety  Determination  (testing  included) 

31  Intrinsic  Safety  Determination  Extension  (testing  included) 

32  Simplified  Certifk»tion  * 

Simplified  Certificatran  Testing: 

Explosion  Test  

Surlace/Temperature  Test 

Impact  Test 

Thermal  Shock  Test  

Product  Flame  Test  

34    Simplified  Certification  Extension* 

Simplified  Certification  Extension  Testing: 

Explosion  Test  

Surtace/Temperature  Test 

Impact  Test 

Thermal  Shock  Test  

Product  Flame  Test 

40  Stamped  Notification  Acceptance  Program  (SNAP)  

41  Longwall  Approval* 


Hourly  rate 

Flat  rate 

Applkation 
fee 

48 

50 
49 

0 
0 

42 



41 

43 

43 
48 

" 

48 
46 

42 

"" "" 

0 

0 

51 

41 

43 

43 

48 

52 

44 
42 

0 

41 

43 

'    43 

48 
46 

0 

48 

44 

0 

42 

41 

43 



43 

48 

51 

0 

42 

43 

43 

48 

51 

260 

52 

0 

42 

41 

43 

43 

48 

51 

0 

51 

0 

50 
46 

42 

0 
0 

41' 

43 

43 

48 
40 

42 

0 

41 

43 

284 

43 

48 

51 

0 

It)^}' 
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Fee  Schedule  EFFttiivt  januahy  i.  lyyb — Continued 

(Based  on  FY  1995  data] 


Action  title 


Longwall  Approval  Testing: 

E  xptoSKXi  Test  _ 

Thermal  Srxx:k  Test  

Impact  Test "'."^ 

Product  Flame  Test 

Arc  Ignition  Test  

42    Longwafl  Approval  Extension* 

Longwall  Approval  Extension  Testing: 

ExpkJSKxi  Test 

Thermal  Shock  Test  "'„[ 

Impact  Test ' 

Product  Flame  Test „ J........ 

Arc  Ignition  Test  

45  Shearer  Evaluation  ^ ' 

Shearer  Evaluation  Testing: 

Explosion  Test  „ 

Thermal  Shock  Test  I!!.!!!!!™!!!"!!!!!!!!!!!!"."! 

Impact  Test „ ."!"!!!!! 

Product  Flame  Test „ !.!'."!!!'!! 

Arc  Ignition  Test  

46  Shearer  Evaluatxjn  Extenskm* 

Stiearer  Evaluation  Extension  Testing: 

Explosion  Test  

Thermal  Shock  Test  ""!"!!!!!."!!!!! 

Impact  Test ; 

Product  Flame  Test .-. .....1........ 

Arc  Ignitwn  Test  , 

47  Permit — Extension  of  Time  

48  Permrt  Modrtication — Machine """1""™!!."!" 

48     Permit  Modification — Instrument  (testing  included) 

30  CFR  PART  19— ELECTRIC  CAP  LAMPS 

12    Approval  (testng  included) 

14    Approval  Extension  (testing  irnluded) „ 

40    Stamped  Notificabon  Acceptance  Program  (SNAP)  


30  CFR  PART  20— ELECTRIC  MINE  LAMPS 

12    Approval  (testing  included) 

Ajjjxoval  Extension  (testing  included) 

Stamped  Notification  Acceptance  Program  (SNAP) 


30  CFR  PART  21— FLAME  SAFETY  LAMPS 

12    Approval  (testing  Included) 

14    Approval  Extension  (testing  Included) ......", 

40    Stamped  Notification  Acceptance  Program  (SNAP)  


30  CFR  PART  22— PORTABLE  METHANE  DETECTORS 

12    Approval  (testing  included) 

14    Approval  Extension  (testing  included) !!!!!!!!!!."!!!. 

40    Stamped  Notification  Acceptance  Program  (SNAP)  ""!"""!!.".""!!".'." 


30  CFR  PART  23— TELEPHONES  AND  SIGNALING  DEVICES 

12    Approval  (testing  included) 

14    Apixoval  Extension  (testing  included) !!!!!!!!!I!!!I!."! 

40    Stamped  Notification  Acceptance  Program  (SNAP) !.!!.".'.""""!!!"."."!!'!! 


30  CFR  PART  24— SINGLE-SHOT  BLASTING  UNITS 

12    Approval  (testing  included) 

14    Approval  Extension  (testing  included)  ...„ !.!!!!."I.."!!!!1"."!!!! 

40    Stamped  Notification  Acceptance  Program  (SNAP) '""'"""."""."!!"'".""""!!! 

30  CFR  PART  26— LIGHTING  EQUIPMENT  FOR  ILLUMINATION 

12    Approval  (testing  included) 

14    Approval  Extension  (testing  included) !!!!!!!!!!!!!!!!."!!!!!!! 

40    Stamped  Notification  Acceptance  Program  (SNAP) ."".!"""""""!."".""" 

30  CFR  PART  27— METHANE  MONITORING  SYSTEMS 
16    Certification  (testing  included) 


Hourly  rate 


42 
43 
43 
48 

51 
50 

42 
43 
43 
48 
51 
51 

42 
43 
43 
48 
51 
50 

42 
43 
43 
48 
51 


Flat  rate 


47 
47 


46 

46 


45 
45 


47 
47 


49 
49 


50 
50 


51 
51 


50 
50 


51 


Application 
fee 


95 


284 


284 


284 


284 


284 


284 


284 


0 
0 


0 
0 


0 
0 


0 
0 


0 
0 


0 
0 


18 
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27 


Federal   Register 


Vni     bl,    N(r    14 


Monday.  January  22,  1996  /  Rules  and  Regulations  Ibttii 


Ft 


-c  Ep^ective  January  1,  1 996— Continued 

[Based  on  FY  1995  data] 


18 
40 


12 
14 
40 


12 
14 
40 


12 
14 


12 
14 
16 


18 


Certification  Extension  (testing  included) 

Stamped  Notification  Acceptance  Program  (SNAP) 


SO  CFR  PART  28— D.C.  CURRENT  FUSES 


Approval  (testing  included) 

Approval  Extension  (testing  included)  . 
Stamped  Notification  Acceptance  Program 


>NAP) 


30  CFR  PART  29— PORTABLE  DUST  ANALYZERS  AND  METHANE  MONITORS 

Approval  (testing  included) 

Approval  Extension  (testing  included) 

Stamped  Notification  Acceptance  Progran-   Snap)  


30  CFR  PART  31— DIESEL  MINE  LOCOMOTIVES 


Approval  

Approval  Extension 


30  CFR  PART  32— MOBILE  DIESEL-POWERED  EQUIPMENT  FOR  NONCOAL  MINES 

Approval „ 

Approval  Extension  _ 

Certification  Evaluation^  

Certification  Testing: 

Emissions  Test  _ 

Pre/Post  Test  Preparation  

Certification  Extension  Evaluation 2 

Certification  Extension  Testing: 

Emissions  Test  „ 

Pre/Post  Test  Preparation  


30  CFR  PART  33— DUST  COLLECTORS 


12 

14 

16 

18 

21 
29 
40 


12 
14 


12 
14 
16 


Approval  Evaluation  wittiout  Cert,  of  Performance  2 

Approval  Testing:  Dust  Collector  Test 

Approval  Extension  Evaluation^  

Approval  Extension  Testing:  Dust  Collectc'  'est 

Certification  Evaluation^  

Certification  Testing:  Dust  Collector  Test 

Certification  Extension  ^  

Certification  Extension  Testing:  Dust  Collector  Test 

Field  Modification  

.Dust  Collector  Approval  with  Cert  of  Pe^io'-narice  . 
Stamped  Notification  Accep'a^ce  »f:>qra'^    SNAP) 


30  CFR  PART  35— FIRt-RESISTANT  HYDRAULIC  FLUIDS 


Approval  (testing  included) 

Approval  Extension  (testing  included) 


30  CFR  PART  36— MOBILE  DIESEL-POWERED  EQUIPMENT 


Approval 

Approval  Extensk)n  

Certification — Engine  Evaluation  2 

Certification — Engine  Testing: 

Emissions  Test  

Explosion  Test  

Surface  Temperature/Safety  Conti^ols  Test  .. 

Pre/Post  Test  Preparation  

Certification  Extension — Engine  Evaluation  2 

(^rtification  Extension — Engine  Testing: 

Emissions  Test  

Explosion  Test 

Surface  Temperature/Safety  Conti^ols  Test  .. 

Pre/Post  Test  Preparation  

Field  Modification  

Certification — Diesel  Components  Evaluation*  .. 
Certification — Diesel  Components  Testing: 

Emission  Test  „ 

Explosion  Test 

Water  Consumption/Cooling  Efficiency  Test 

Surface  Temperature *.... 

Safety  Control  Test 


Hourly  rate 


48 


52 
52 


47 
47 


48 
48 


48 
48 
50 

52 
48 
47 

52 

48 


51 
52 
51 
52 
51 
52 
51 
52 
50 


46 
46 


52 
50 
47 

48 
53 
49 

51 
47 

48 
53 
49 
51 
53 
50 

48 
53 
52 
49 
50 


Flat  rate 


284 


284 


284 


178 
284 


Applk:ation 
fee 


0 
0 


0 
0 


0 

b 
b 


0 
0 


0 
0 
0 
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Action  title 


Pre/Post  Test  Preparation 

28    Certification  Extension — Diesel  Components  Evaluation* 
Certification  Extension— Diesel  Components  Testing: 

Emission  Test  

Exptosion  Test  

Water  Consumption/Cooling  Efficiency  Test 

Surface  Temperature 

Safety  Control  Test 

Pre/Post  Test  Preparation  

40    Stamped  Notification  Acceptance  Program  (SNAP)  


Hourly  rate 


30  CFR  PART  74-COAL  MINE  DUST  PERSONAL  SAMPLER  UNITS 


12    Approval 


00  OTHER  A&CC  SERVICES 


15  Acceptance— Overcurrent  Relays  (testing  included)  

15  Statement  of  Test  and  Evaluation  (ST4E) ; !!."."."!!!!™!!!™."!!!! 

15  Matenal  Acceptance  (testing  included)  ..""'"'""""""'""'". 

15  Monitor  and  Power  System  (MAPS)  (testing  included)  """'""'"I""""""""""""!" 

t5  Acceptance — GrourxJ  Cfieci<  Monitor/Ground  Wire  Devices  (testing  included) 

17  Acceptarx:e  Extension — Overcurrent  Relays  

^7  Acceptance  Extension — Intenm  Cntena  

17  Statement  of  Test  and  Evaluation  (ST4E)  Extension .""!"!^"."."!!.""".." 

17  Matenal  Acceptance  Extension  (testing  included)  !!!!!!!!!!!!!"!!!!!!! 

17  Acceptance  Extension— Ground  Chedt  Monrtor/GrourxJ  Wire  Devices 

20  Stamped  Revision  Acceptance  (SRA)3 !..""""""!!.""!!! 

24  Acceptance — Panic  Bar  _ !!!"!!""""" 

33  Generic  Statement  of  Test  and  Evaluation  (ST&E)  .""!"""'.".".""""!"..."."."."!!1"!1"."!!!!!!! 

35  Administration  Records  Update 

37  Acceptarx^e — Interim  Criteria  ^ "!!"."!!!"".""!. 

Interim  Cntena  Testing:  Product  Flame  Test  ""'"""!"""""""""""" 

40  Stamped  Nobfication  Acceptance  Program  (SNAP)— Ground  Cfieck  Monitor/Ground  Wire  (iie^ 


vice/Overcurrent  Relay 


40  Stamped  Notification  Acceptance  Program  (SNAP)  STAE  

41  Approval — Longwall  Area  Lighting  

42  Approval  Extensiorv- Longwall  Area  Ligtitmg  _ 

50  Mine  Wide  Monitoring  System  (MWMS)  Evaluation 

52  Mine  Wide  Monitoring  System  (MWMS)  Barrier  Classification  

54  Mine  Wide  Monitoring  System  (MWMS)  Sensor  Classification  

00  Retesting  for  Approval  as  a  Result  of  Post-Approval  Product  Audit* 


51 
50 

48 
53 
52 
49 
50 
51 


Flat  rale 


47 


48 


48 

51 
48 
48 
46 


48 

49 


48 
48 

15 
47 
49 


50 
48 
49 


284 


44 


28 


278 


284 

28 


75 
241 


Application 
fee 


0 
0 
0 
0 


0 
0 

0 


^^S^Tsl?e  S'rS^l'o  ctR"^"rt%^FeeTS:liSre'  '^^""'^  ""•  '^'"^'^  '**^«<^  ""<^^  ^  ^FR  Part  7  Third  Party  Testing. 

2  Full  approval  fee  consists  of  evaluation  cost  plus  applicable  test  costs. 

3  Fee  covers  SRA  application  accompanied  by  up  to  five  documents. 

*  Fee  based  upon  the  approval  schedule  m  effect  at  the  time  of  retest. 

c,I!?J,!rJ^^Il!®^^!2.^."f  evaluation  are  required  at  locations  other  than  MSHA's  premises,  the  applicant  shall  reimburse  MSHA  for  traveling 
f^fJ^^J^  'T"^^'  e'<penses  of  MSHA  s  representation  in  accordance  with  standardized  government  travel  regulations.  This  reimburse- 
ment IS  in  addition  to  the  fees  charged  for  evaluation  and  testing. 

(FR  Doc.  96-691  Filed  1-19-96;  8:45  am] 
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The  President 


Executive  Order  "'2986- 
Union  for  Conservaticr 
Natural  Resources 


nernat'onal 


.at; 


e  and 


Notice  of  January  18,  1996 — Continuation 

of  Emerqency  Regarding  '^e^'-or^s*"-  Who 
Threaten  '^o  Disrupt  ihe  Msddie  cast 
Peace  Process 
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Presidential  Documents 


FxtM  utivp  Ordf^r  12986  of  January  18,  1996 

International   Union  for  Conservation  of  Nature  and  Natural 

Resources 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States,  including  sections  1  and  14  of  the 
International  Organizations  Immunities  Act  (22  U.S.C.  288  et  seq.,  as  amend- 
ed by  section  426  of  the  Foreign  Relations  Authorization  Act,  Fiscal  Years 
1994  and  1995,  Public  Law  103-236),  I  hereby  extend  to  the  International 
Union  for  Conservation  of  Nature  and  Natural  Resources  the  privileges  and 
immunities  that  provide  or  pertain  to  immunity  from  suit.  To  this  effect, 
the  following  sections  of  the  International  Organizations  Immunities  Act 
shall  not  apply  to  the  International  Union  for  Conservation  of  Nature  and 
Natural  Resources: 

— Section  2(b),  22  U.S.C.  288a(b),  that  provides  international  organizations 
and  their  property  and  assets  with  the  same  immunity  from  suit  and  judicial 
process  as  is  enjoyed  by  foreign  governments. 

—Section  2(c),  22  U.S.C.  288a(c),  that  provides  that  the  property  and 
assets  of  international  organizations  shall  be  immune  from  search  and 
confiscation  and  that  their  archives  shall  be  inviolable. 

—Section  7(b),  22  U.S.C.  288d(b),  that  provides  the  representatives  of 
foreign  governments  in  or  to  international  organizations  and  the  officers 
and  employees  of  such  organizations  with  immunity  from  suit  and  legal 
process  relating  to  acts  performed  by  them  in  their  official  capacity  and 
falling  within  their  functions. 

TiiN  i*>signation  is  not  intended  to  abridge  in  any  respect  privileges,  exemp- 
tions, or  immunities  that  the  International  Union  for  Conservation  of  Nature 
and  Natural  Resources  may  have  acquired  or  may  acquire  by  international 
agreements  or  by  congressional  action. 


IFR  Doc.  96-955 

Filed  1-19-96;  11:23  am) 

Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
January  18,  1996. 
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Notice  of  januar}   iti,  iy96 

Continuation  of  Fmeroein  \    Rviidid\n\i 
Threaten  To  Disrupt  thv  WindU-  last 


I   rrorists  Who 

'tu.il. i'  Prr.cess 


On  January  23  1995,  by  Executive  Order  No.  12947,  I  declared  a  national 
emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
gra-.e  acts  of  violence  committed  by  foreign  terrorists  that  disrupt  the  Middle 
tast  peace  process.  By  Executive  Order  No.  12947  of  January  23  1995 
:  mocked  the  assets  in  the  United  States,  or  in  the  control  of  United  States 
j.ersc  ns  o!  foreign  terrorists  who  threaten  to  disrupt  the  Middle  East  peace 
process,  i  also  prohibited  transactions  or  dealings  by  United  States  persons 
m  such  property.  Because  terrorist  activities  continue  to  threaten  the  Middle 
hast  {leace  process  and  vital  interests  of  the  United  States  in  the  Middle 
bast,  the  national  emergency  declared  on  January  23,  1995,  and  the  measures 
that  'ook  effect  on  January  24,  1995,  to  deal  with  that  emergency  must 
continue  m  effect  beyond  January  23,  1996.  Therefore,  in  accordance  with 
section  2U2(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d))  I  am 
cnntmunR  the  national  emergency  with  respect  to  foreign  terrorists  who 
tnreaten  to  disrupt  the  Middle  East  peace  process. 

Ke^i-ster  and  transmitted 


tns    no 


tice  shall  be  published  in  the 


(Congress. 


t edeidi 


[FR  Doc.  96-956 

Filed  1-19-96;  11:24  am] 

Billing  coda  3196-Ol-P 


THE  WHITE  HOUSE. 

Jnnuan-  :8.   1996. 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 


Feoerai  Register  Code  of  Federal  Regulations 

G€:-,.;_.  ...;„. :.,„..„r,.  ,.,^:lxcs  aiiu  uiher  tuiauig         202-523-<522 

aids 
Public  inspection  announcement  line 
Laws 

Public  Laws  Update  Services  (numbers,  dates,  etc.) 
For  additional  information 

Presidential  Documents 
ExPTiitivp  ordpr-  .,  iamations 

The  v^nitec  States  Government  Manual 

Other  Services 

Electronic  and  on-line  services  (voice)  523-1534 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523—5229 


523-52-' 5 

523-664' 
523-522^ 

523-522  7 
523-5227 


t„EC^RONiC  BUL_ET!N  BOARD 

Free  Electronic  Budptm  Board  service  for  Public  Law  numbers. 
Federal  Register  iiuuiiig  dla^.  and  list  of  documents  on 


},■ 


pu 

mspection.  202-575-092C 

-iX  ON-DEMASD 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W..  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6&05 


FEDERAL   REGISTER  PAGES  AND  DATES,  JANUARY 

1-98 .IZ2 

99-246 ..3 

247-380 4 

381-510 _ 5 

511-612 8 

613-690 9 

691-1012 10 

1013-1036 11 

1037-1108 12 

1 109-1 146 16 

1147-1206 17 

1207-1272 18 

1273-1518 19 

1519-1696 _ ^ 


fe<i«»ra;  Rs-tjster 
Vol  61,  No.  14 
Monday,  )anuary  22,  1996 


CFR  PARTS  is^PEC^ED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  documenU  published  since 
the  revision  date  of  each  title. 


5  CPS 

6860 381 

6861 1207 

6862 1271 

Executiv*  Orders: 

12543  (Continued  by 
Notice  of  January  3, 

1996) 383 

12544  (Continued  by 
Notice  of  January  3, 

1996) 383 

12810  (See  Final  Rule 

of  January  3, 

1996) 629 

12947  (See  Notice  of 

January  18,  1996) 1691 

12985 1209 

12986 1691 

Administrative  Orders: 
Notice  of  January  3, 

1996 383 

12944  (Superseded  t)y 

EO  12984) 235 

12984 235 

Presidential 

Detennination  No. 

96-7  of  December 

27,  1995  (See  Final 

Rule  of  January  3, 

1996) 629 

Notice  of  January  13, 

1996 1693 

5  CFR 

330 

1201 

Proposed  Rules: 

330 

333 

335 

731 

732 

736 


.691 
1 


..546 
..546 
..546 
..394 
.394 
.394 


7  CFR 

97 

301 

928 

979 

989 

997 

1005 

1011 

1046 

Oh.  XVIII 

1773 

3017 

Proposed  Rules: 

6 

868 

930 


.1519 


..247 

1521 

99 

..248 
...100 
...102 
.1147 
.1147 
.1147 
,1109 
..104 
.250 


.1233 
.1013 
....21 


148S. 
1789. 
1944. 


...704 
.....21 

.1153 


10  CFR 

30 

40 

50 

70 

Proposed  Rules: 

26 

30 

31 

32 

40 

61 

70 


.27, 


.1109 
.1109 
,..232 
.1109 

1528 
..295 
.295 
.295 
.295 
.633 
.295 


12  CFR 


3 

231 _..„ 

268 

506 

510 

512 

516 

543 

544 

545 

550 

552 

566 

563 

563b 

563c 

563d , 

565 

566 

567 

571 

574 

575 

583 

584 

615 

620 

707 

Proposed  Rules: 

545 

556 

560 

563 

571 


...1273 
...1273 
....251 

575 

575 

575 

575 

575 

575 

575 

...575 

...575 

...575 

....575 

....575 

....575 

....575 

....575 

....575 

....575 

...575 

...575 

...575 

...575 

...575 

.1274 

.1274 

...114 


.1162 
.1162 
.1162 
.1162 
.1162 


14  CFR  . 

23 1,252 

35 114,254 

39 116,511,613,617.622, 

623,625,627,691,  1274, 

1276,  1278,  1280 

71  ...3,  120,  121,232,255,513, 

514.  693,  694,  695,  696, 

1149 


n 


FpHpral  Registpr  '  Vnl    R1    Nn    14   '  Mnndnv    Inmiarv  22.  1996  /  Reader  Aids 


73 „ 4 

91 629 

96 697 

97 699,700.701 

riopOMfl  Ruiss: 

1 1260 

25 „ 1260 

36 1260 

39 131,  133,  134.  634.  636. 

637.640,  1015.  1017,  1289. 

1291.  1294.  1295.  1298. 

1300.  1301,  1303.  1306. 
1528,  1532.  1534 

71 513.  548,  549,  550,  551 

97 1260 

Oi.  II 1309 


15CFR 
990 


.440 


16CFR 

1615 

1616 

PrapoMd  RutoK 
1 


.1115 
.1116 

.1538 


17CFR 

Propoaad  Ru<«s: 

210 - 578 

228 578 

229 „ 578 

230 1312 

239 578,  1312 

240 578,  1545 

249 - 578 

270 1312.  1313 

18CFR 

Pfoptwd  RutsK 

Ch.  I 

35 


.705 
.705 


19CFR 

162 

20CFR 

PropoMd  RutAK 

200 


.258 


.1252 


21  CFR 

1 73 385,  631 

510 .258.  259,  514 

522 260 

558 514 

573 _ 5 

862 1117 

866 1117 

868 1 1 1 7 

870 1117 

872 11 1 7 

874  ....„ „ 1 1 1 7 

876 1 1 1 7 

878 1117 

880 1 1 1 7 

882 ....- 1 1 1 7 

884 _ ;1 1 1 7 

886... 1117 

888 „ 1117 

890 1117 

892 1117 

Propo— d  Ru(«K 

1 01 - 29C 


22  CFR 

41 


.1521 


42. 


.ia23 


24  CFR 

25 


.684 


26CFR 

1 6.260.262.515.517.552 

20 515 

23 515 

24 515 

25 515 

27 „ 515 

33 515 

38 515 

301 260,  515.  1035 

602 6,260.262.515.517 

PropoMd  Rutos: 

1 28.338.552.  1545 

301 338 


27  CFR 

4 


.522 


4..., 
5... 
7... 
9... 
13. 
19. 


.1545 
.1545 
.1545 
...706 
.1545 
.1545 


28  CFR 

540 90 

542 86 

545 90,378 

Propo— d  RutM: 

540 92 

545 92 

29  CFR 

102 1281 

215 386 

Ch.  XIV 1282 

2610 1126 

2619 1127 

2622 1126 

2644 1127 

2676 1127 


Propo— d  Rulti: 

102 - 

103 


.1314 
.1546 


.1678 


30  CFR 

5 

PropOMd  Rirftts: 

914 1546,  1549,  1551 

31  CFR 

1 386 


585 

1282 

Propo— d  Rut—: 
256 » 

552 

356 

„ 402 

32  CFR 

40b 

541 

69. 

271 

234 

541 

Propo— d  Rul— ; 

199 

339 

33  CFR 

Ch.  1 

8 

81 

8 

117 

155 

1524 

1062 

ibo 

Propo— d  Rul— : 

67 

100 

117 

160 

165 

207 


,.544 


...708 
.1182 
...709 
.1183 
...136 
33 


34  CFR 


379 

36  CFR 
1253 


.1664 


.390 


38  CFR 

21 


.1525 


40  CFR 

82 1284 

86 122 

88 1 22,  1 29 

282 1211.  1213.  1216,  1220. 

1223 
Propo««d  Rule*: 

76 1442 

_ 140 


85. 
86. 
88. 


.140 
.140 


41  CFR 

201-1 10 

201-2 10 

201-3 10 

201-4 10 

201-6 10 

201-7 10 

201-17 10 

201-18 10 

201-20 10 

201-21 10 

201-22 10 

201-24 10 

201-39 10 


45  CFR 

96 


.1492 


46  CFR 

Ch.  I 

126 

128 

131 

132 

170 

171 

173 

174 

175 , 

308 


...864 
.1035 
.1035 
.1035 
.1035 
...864 
...864 
...864 
.1035 
.1035 
.1130 


47  CFR 

95 

Propoaad  Rules: 
73 


.1286 


.1315 


48  CFR 

225 

252 

505 

519 

520 

532 

533 


...130 
...130 
.1150 
.1150 
.1150 
.1150 
.1150 


552 

801 

802 

803 

806 

1213 

1215 

1237 

1252 273.391 

1253 273 

Propo— d  Rul—: 

31 


.1150 
.1526 
.1526 
.1526 
.1526 
...391 
..273 
...391 


.234 


49  CFR 

541 

571 

573 

576 

577 

Pfopos#d  RuIm: 

171 

195 

391 

553 


.1228 
.1152 
..274 
..274 
..274 


.688 
.342 
.606 
.145 


50  CFR 

222 17 

227 17 

61 1 ~ 279 

625 291 ,  292 

641 17 

652 293 

663 279 

675 20 

Proposed  Rutos: 

17 35 

651 71 0 


REMINDERS 

The  rules  and  proposed  rules 
in  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

Rules  Going  Into  Effect 
Today 

AGRICULTURE 
DEPARTMENT 

National  Environmental  Policy 
Act;  Federal  regulatory 
review;  putaished  12-22-95 

DEFENSE  DEPARTMENT 
Vocational  rehatMlitation  and 
education: 

Veterans  education- 
Veterans'  Benefits 
Improvement  Act  and 
post-Vietnam  era 
veterans'  educational 
assistance  program; 
implementation; 
.    published  1-22-96 
ENERGY  DEPia-vtsT 
Acquisition  regulations. 
Laboratories  and  weapon 
production  facilities 
management  arxj 
operating  contractors; 
technology  transfer 


Fpdpra!  Rogisfer  /  Vol.  61,  No.  14  /  Monday.  January  22.  1996  /  Reader  Aids 


111 


activities;  published  12-22- 
95 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 

delegations; 

Illinois;  published  11-22-95 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States; 

Pennsylvania;  published  12- 
13-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tatile  of 
assignments; 

Florida;  published  12-12-95 
Iowa;  published  12-15-95 

Mississippi;  published  12-12- 
95 

North  Carolina;  published 

12-15-95 
Texas;  put)lished  12-15-95 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

progranris; 

Home  equity  conversion 
mortgage  insurance 
demonstration;  use  of 
direct  endorsement 
program:  published  12-21- 
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property  interests  by 
foreign  persons;  published 
12-21-95 

VETERANS    AFPA  kS 

DEPARTMENT 
Organization,  functions,  and 
authority  delegations; 
Assistant  Secretary  for 
Management  et  al.; 
published  1-22-96 
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12-27-95 
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DEPARTMENT 

'ood  SaJety  and    nspection 
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•  2-22-95 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
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96:  published  12-27-95 
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TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Arierica'i  with  Disabilities 
Act;  ir-ip'e'Tientation: 


Accessibility  guidelines- 
BuiWings  and  facilities; 
play  facilities  regulatory 
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estat)lishment; 
comments  due  by  1-22- 
96;  published  12-22-95 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia:  comments  due  by 
1-22-96;  published  12-21- 
95 

Maine;  comments  due  by  1- 
25-96;  putjiished  12-26-95 

Tennessee;  comments  due 
by  1-25-96;  putjiished  12- 
26-95 

Hazardous  waste: 
Identification  arxl  listing- 
Exclusions;  comments  due 
by  1-22-96;  published 
12-7-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments: 
Mississippi:  comments  due 

by  1-22-96;  published  12- 

6-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling- 
Lowtat  and  skim  milk 
products,  etc.; 
comments  due  by  1-23- 
96;  published  11-9-95 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Northem  spotted  owl; 
comments  due  by  1-26- 
96;  published  1 1  -27-95 

Importation,  exportation,  and 
transportation  of  wiWIife: 
Seizure  and  forfeiture 
procedures;  revision; 
comments  due  by  1-26- 
96;  published  11-27-95 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Royalty  management: 
Royalties;  unpaid  or 
underpaid,  compensatory, 
or  other  Federal  and 
Indian  minerals  lease 
payments:  liability 
establishment  and 
clarification;  comments 
due  by  1-26-96;  published 
11-6-95 


INTERIOR  DEPARTMcNl 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Oklahoma;  comments  due 
by  1-22-96;  published  12- 
21-95 

JUSTICE  DEPARTMENT 

Nondiscrimination  on  the  tasis 
of  disability  in  State  and 
local  govemment  services; 
comments  due  by  1-26-96; 
published  11-27-95 
LABOR  DEPARTMENT 
Employment  and  Training 
Administration 
Job  Training  Partnership  Act: 
Indian  and  Native  American 
programs- 
Regulatory  requirements 
waivers:  comments  due 
by  1-26-96:  putilished 
11-27-95 
NATIONAL  LABOR 
RELATIONS  BOARD 
Requested  single  location 
bargaining  units  in 
representation  cases; 
appropriateness;  comments 
due  by  1-22-96;  published 
11-27-95 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Mail  classification  reform; 
implementation  standards; 
comments  due  by  1-22- 
96;  published  12-22-95 
SOCIAL  SECURITY 
ADMINISTRATION 
Civil  monetary  penalties, 

assessments  arxJ 

recommended  exclusions; 

comments  due  by  1-26-96; 

published  11-27-95 
STATE  DEPARTMENT 
Longshore  wori<  by  U.S. 

nationals;  foreign 

prohibitions;  comrnents  due 

by  1-26-96;  published  12- 

20-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operatir)g  and  flight 
njles: 

Summer  Olyrrpk;  Games, 
1996;  airspace  and  flight 
operations  requirements; 
comments  due  by  1-22- 
96;  published  12-29-95 
Ainworthiness  directives; 
Airtxjs;  comments  due  by  1- 
23-96;  putjiished  12-12-95 
Beech;  comments  due  t>y  1- 
25-96;  published  12-19-95 
Boeing;  comments  due  by 
1-24-96;  published  12-13- 
95 
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Foktor,  comments  due  by 
1-22-96;  published  12-11- 
96 

General  Electric  Ca; 
comfnents  due  by  1-22- 
96;  putoished  11-21-95 

Jetstream:  comments  due 
by  1-25-96;  published  12- 
19-95 
Class  E  airspace;  comments 

due  by  1-24-96;  published 

12-ia-95 

A-coi-.:,     ':cac    .   and 

Aiconoiic  oeverages; 
Domestically  produced 
wines,  distilled  spints.  and 
beer- 
Formulas  and  statements 
of  process;  registration; 
comments  due  by  1-26- 
Nished  11-27-95 
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to  (20?!  512-2233  " 

Title  Stc-cn  Numt>er 

1,  2  (2  Resen/ed) y^^~Z:t>-'X)O0\-&i 

3  (1994  Compikition 
and  Parts  100  and 
101) (869-.:2>-O0002-<!; 

4.  .: (S6'^:2if-OOOCyi- 

5  Parts: 

'-499  ,-k;v-C2>hD0OG4-2 

700-1199 5<^v-:•2^-.DOO0i- 

1200-€nd,  6  (6 
Reserved) (86*-:2iKXX)0<;^9: 

7  Parts: 

Q-26  i<?--:2j«-OOO07-7) 

27-^  Se*-i:26-0OOO^5' 

46-51  i^^-^22ir<XK)Q^}. 

52  V;*-C2eK)OCiO-7)  , 

5>209 „ ■>^«-<!2ty-000'  1-5) 

210-299  

300-399  

400-699  

700-899  

900-999  

1000-1059  

1060-1119 

1120-1199  

1200-1499  „ „_ 

1500-1899  

1900-1939  „, 

1940-1949 , 

1950-1999  


2000-€nd (869-C: 

8  (Scv-:; 

9  Parts: 

1-199  (ix^-^x 

200-€nd  

10  Parts: 

0-50  

51-199 

200-399  

400-499  

50(Wnd  

11  


Pnce 

OCX 

23  OC 
2C  X 

23  X 

2'  X 
■dX 
2'  X 
3CX 
25  X 

34  X 
'sX 
2>  X 
^■l  'DC 

-^  UL 

23X 
^5X 
"2X 
32  X 

35  X 
'6X 
3CX 

-O0C2S-b) 14.00 


Revision  Dale 
.an.  1,  1995 

'Jan.  1,  1995 
on.  1.  1995 


.•on 
,an 


1,  1995 
1,  1995 


-.in.  1,  1995 


-en   1, 

.0^    1, 


.^yi'^22tf-OOC'2-y: 
.  ■'i6'i-G2irO0C-y-, 
.  •.i6^i-C2ty-OOC\i-0) 

.  i'^'^-02ir^X)0'i^) 
.  uV;'^32cHX)C'^-4) 
.'i^^22t-OOa^2- 
.  (.■«v_32.>-X)C'^!j 
.  (S^*-<32o-OOC20-4) 
.  iS*y-32&-0002-2: 
,  (56»^2i--00C22-^ 
vS.i™j2><XX2i-9) 
i6C2-^26-D0G24-7)  . 


jQ- 


1995 

1995 
1995 

•OC: 


jon 
Jon, 


Jon, 
Jon, 
Jan. 
Jan. 
Jon, 


1   1? 


1.  1? 


-DX26-3) 


-XC27-1) 

5cv.-32>-,DOC2S-C^ 


l;:-z~:~':^jOC20-i 
(c«»-32:>-XX33G-;; 
(J>;-v-C2i-X)C3'-0) 
(6cv-32^30C32-8^ 
(fef  v-,:2>-X)C3J-^ 


X 


j)\,  X 
23  DC 

3CX 
23, X 
15.00 
2'  X 

3«  X 

14,00 


995 

x; 

995 
1,  1995 
1,  1995 
1,  1995 
1.  1995 

Jan.  1,  1995 


Jan.  1, 


1995 


Jon, 

Jon, 
'Jon 


1,  1995 
1,  1995 
1.  1993 


(Sc---32i-<»Xi4-4)  .. 

12  Parts: 

1-199  (£c— 3.er-OOC3>-2  2X 

200-219 (&ci-D2£^XC3<:^1) 16.00 

220-299 „ (6c— .;^(V^jO(jj?-9) 28.00 

300-499 (6*^-32e-.X)C3A-7) 23.00 

500-599 (8c^32iKKX39-5) 19.00 

600-£nd  (8c«-C26-^X)040-9) 35.00 

13  (869-02 >-lX>i  1-7)  ... 


Jan.  1,  1995 


Jan. 
Jon, 
Jan. 
Jan. 
Jan. 
Jan. 


1,  I'i 


1995 
995 
1,  1995 
1.  1995 
1,  1995 
1,  1995 


32.00        Jon.  1,  1995 


TMs  Stock  Number 

14  Parts: 

1-59  —  (869-026-00042-5) 33.00 

*0-139 „ „ (869-026-<)0C43-3) 27.00 

'40-199 (869-026-a»4*.l) 13.00 

200-1 199 (869-02M)004&-0) 23.00 

1200-€nd (869-026-00046-8) 16.00 

15  Parts: 

0-299  (869-026-00047-6) ... 

300-799 (869-026-00048-4)  ... 

M0-£nd  (869-026-00049^2)  ... 

16  Parts: 
0-149  (869-026-00050^) 7.00 

19.00 
25.00 

20.00 
24.00 
30.00 


15.00 
26.00 
21.00 


150-999 (86W)26-0005M) 

100O-€nd (869-026-00052-2) 

17  Parts: 

1-199 (869-026-00054-9) 

200-239 (869-02iWX)055-7) 

240-End (869-026-00056-5) 

18  Parts: 

1-149  (869-026-00057-3) 16.00 

'50-279 (869-02(W)005*-1) 13.00 

280-399 (869-026-00059-0) 13.00 

400-End  (869-026-00060-3) 11.00 

19  Parts: 

1-140  (869-026-00061-1) 25.00 

'41-199 (869-02«W)0062-0) 21.00 

'^'^'^nd  (869-026-00063-8) 12.00 

2C  Parts: 

1-399  „ (869-02M)0064-6) 20.00 

400-499 (869-026-00065-4) 34.00 

500-£nd  (869-026-00066-2) 34.00 

21  Parts: 

1-99  (669-026-00067-1) 16.00 

100-169  (869-026-00068^) 21.00 

'70-199 (869-026-00069-7) 22.00 

200-299 (869-026-00070-1) 7.00 

300-499 (869-026^X1071-9) 39.00 

500-599 „ (869-026-00072-7) 22.00 

600-799 (869-026-00073-5) 9.50 

80O-1299 (869-026-00074-3) 23.00 

1300-£nd (869-026-00075-1) 13.00 

22  Parts: 

'-299  (869-026^)0076-0) 

300-£nd  (869-026-00077-8) 

23  (869-026-00078-6) 

24  Parts: 

0-199  (869K)2(W)0079-^)  . 

200-219 (869-026-00080-8)  , 

220-499 (869-02(W)0081-6)  . 

500-699 ^ (869-026-00082-4)  . 

700-699 (869-O26-00O83-2)  . 

900-1699  (869-026-00084-1) 


1 700-€nd (869-026-00085-9) 1 7.00 


Price       RmMonOato 


Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 
Jan.  1.  1995 

Jan.  1,  1995 
Jan.  1,  1995 
Jon.  1,  1995 

Jan.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Api.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apf.  1,  1995 
Apr.  1,  1995 
Apf.-1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apt.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apf.  1.  1995 
Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 

Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1995 


33.00 
24.00 

22.00 


40.00 
19.00 
23.00 
20.00 
24.00 
24.00 


25  (869-026-00086-7) 


32.00        Apr.  1,  1995 


26  Parts: 

§§1.0-1-1.60 (869-026-00087-5) 21.00  Apr.  1    1995 

§§1.61-1.169 (869-026-00088-3) 34.00  Apr.  1   1995 

§§1.170-1.300 (669-026-00089-1) 24.00  Apt.  1   1995 

§§1.301-1.400 (869-026^)0090-5) 17.00  Apr.  1   1995 

§§1.401-1,440 (869-026O0091-3) 30.00  Apr  1    1995 

§§1.441-1.500  (869-026-00092-1). 22.00  Apr  1   1995 

§§1.501-1.640 (869-026-00093-0) 21.00  Apr  1    1995 

§§1.641-1.850 (869-026-00094-8) 25.00  Apr  l' 1995 

§§1.851-1.907 (869-026-00095-6) 26.00  Apr  1    1995 

§§  1.906-1.1000  (869-C26-00096-4) 27.00  Apr.  1    1995 

§§1.1001-1.1400  (869-026-00097-2) 25.00  Apr  1    1995 

§§1.1401-£nd  (669-026-00098-1) 33.00  Apr  l' 1995 

2-29  (869^)26-00099-9) 25.00  Apr.  1,  1995 

30-39  (869-026-00100-6) 18.00  Apr.  1    1995 

40^  (869-026-00101-4) 14.00  Apr.  1    1995 


VI 


'^j'Hprn'  Rf^istP^  '  V-i 


XX, ^ 


'day,  January  22,  1996  /  Reader  Aids 


Federal  Register  /  Vol.  61.  \o.  14      Mondav    T^ 


1  Ci')^ 


•  ■<  Stock  NtimtMr 

50-299 (86W126-00102-2) 14.00 

300-499 (86W)2«-«)103-1) 24.00 

500-599 (869-026-00104-9) 6.00 

600-End (869-026-0010^7) 8.00 


27  Parts: 

1-199  

200-End  .. 


(869-026-00106-5) 37.00 

,(86W)26-00 107-3) 13.00 


28  Parts: 

1-42  (869-026-00108-1) 27.00 

iVonH    (869-026-00109-0)  22.00 


....  (869-026-001 10-3) 21.00 

....(869-026-00111-1) 9.50 

....  (869-026-001 12-0) 36.00 

17.00 


100-499 _. 

90O-1 899  """"". (869-026-001 13-8) 

1900-1910  (§§1901.1  to 

1910.999)  (86W)26-00114-6) 33.00 

1910  (§§  1910.1000  to 

end)  (869-026-00115-4) 22.00 

191 1-1925  (869-026-001 16-2) 27.00 

1926 (869-026-001 17-1) 35.00 

m7-{nd (869-026-001 18-9) 36.00 

!-;99 _ (869-026-00119-7) 25.00 

200-699 (869-026-00 120-1) 20.00 

700-€nd  _ „ (869-026-00121-9) 30.00 

0-199  (869-026-00122-7) 15.00 

;^i -■   ^  „ (869-026-00123-5) 25.M 

J2  Pansi 

V-39,  Vol.  I 15.00 

1-39,  Vol.  II - 19.00 

1-39,  Vol.  Ill _ _ 18.00 

1-190  

191-399  

400-629  

630-699  

700-799  


(869-026-00124-3) 32.00 

(869-026-00125-1) 38.00 

(869-026-00126-0) 26.00 

(869-026-00127-8) 14.00 

..._: (869-026-00128-6) 21.00 

SOO-End  (869-026-00129-4) 22.00 


1-124  (869-026-00130-8) 20.00 

125-199 (869-^6-00131-6) 27.00 

200-End  (869-026-00132-4) 24.00 

34  Parts: 

1-299  ..„ (869-026-00133-2) 25.00 

300-399 . (869-026-00134-1)  21,00 

400-€nd  (869-026-00 13S-9) 37.M 

35  - (869-026-00 136-7) 12.00 

1-199  (869-026-00137-5) 15.00 

200-End  (869-026-00138-3) 37.00 

37  (869-026-00139-1) 20.00 

0-17  .". (869-026-00140-5) XJOQ 

18-€nd  (869-026-00141-3) 30.00 

39  „ _ (869-026-00142-1) 17.00 

40  Parts: 

1-51  _ (869-026-00143-0) 40.00 

52  (869-026-00144-8) 39SJ0 

53-59  ....„ (869-026-00145-6) UJOO 

60 _ (869-026-00146-4)  36.00 

61-71  (869-026-00147-2) 36.00 

72-85  (869-026-00148-1) 41.00 

86  (869-026-00149-9) 40.00 

87-149 (869-026-00150-2) 41.00 

150-189 _ (869-026-00151-1) 25.00 

190-259 (869-026-00152-9) 17.00 

260-299 (869-026-00153-7) 40.00 

300-399 (869-026-00154-5) 21.00 


Apr.  1 

Apt.  1 

*Ap».  1 

Apr.  1 


Apr.  1 
•Apr.  1 


Jiiy  1 

July  1 

Jiiy  1 

July  1 

July  1 

July  1 


Xjly  1 

July  1 

July  1 

July  1 

July  1 


July  1 
July  1 
July  1 


July  1 
July  1 

2July  1 

2July  1 

»July  1 

July  1 

July  1 

July  1 

sjuly  1 

Xjly  1 

July  1 


July  1 

July  1 

July  1 

July  1 

July  1 

July  5 

July  1 

July  1 

July  I 

July  1 

July  1 

July  1 

July  1 


July  1 

July  1 

July  1 

July  I 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


Vll 


TM* 


Stock    N^.-Tt*-- 


f-y. 


■■levisio''   ...-)t- 


995 
995 
990 
995 

995 
994 

995 
995 

996 
995 
995 
995 

995 

995 
995 
995 
995 

995 
995 
995 

995 
995 

984 
984 
984 
995 
995 
995 
991 
995 
995 

995 
995 
995 

995 
995 
995 

995 

995 
995 

995 


995 
995 

995 


995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 


400-424 .(869-026-00155-3) 26.00 

425-699 (869^<I26-00156-1) 30.00 

700-789 „ (869-026-00157-0) 25.00 

790-End  (869-026-00158-8) 15J» 

41Ctwpt*rs: 

1, 1-1  to  1-10 13.00 

1,1-11  to  Appendu,  2  (2  l?e$en/ed) 13.X 

3-6 14.00 

7  - 6.00 

8 4.50 

9 - 1 3.00 

1IU17  9  50 

18.  Vol.  I,  Ports  1-5  13.00 

1 8,  Vol.  II,  Ports  6- 1 9 1 3.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-02«)0159-6) 950 

101  (869-O26-0016O-0) 29.00 

102-200 (869-026-00161-8) 15.00 

201-End  (869-026-00162-6) 13.00 

42  Parts: 

1-399  (869-022-00160-4)  24.00 

400-429 (869-022-00161-2) 26.00 

430-€nd  (869-022-00162-1) 36.00 

43  Parts: 

1-999  (869-026-00166-9) 23.00 

1000-3999  (869-022-00164-7) 31.00 

4000-£nd (869-026-00168-5) 15.00 

44  (869-022-00166-3) 27.00 

45  Parts: 

1-199 (869-026-00170-7) 22.00 

200-499 (869-026-00171-5) 14.00 

500-1199  (869-026-00172-3) 23.00 

1200-End (869-022-00170-1) 26.00 

46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-^  (869-022-00172-8) 16.00 

70-89 „„.  (869-022-00173-6) 8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-026-00178-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (869-022-00178-7) 21.00 

•500-End  (869-026-00182-1) 13.00 

47  Parts: 

0-19  (869-022-00180-9) 25.00 

20-39  (86<M)26-00184-7) 21.00 

40-69  ...(869-022-00182-5) 14.00 

70-79  (869-022-00183-3) 24.00 

80-End  (869-022-00184-1) 26.00 

48  Cl^aptsrs: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-022-00 186-8) 23.00 

2  (Ports  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00 18*-4) 13.00 

3-6 (869-022-00189-2) 23.W 

7-14  ...(869-022-00190-6) 30.00 

15-28 (869-022-001 9  M) 32.00 

29^nd  ..(869-022-00192-2) 17.00 

49  Parts: 

1-99  (869-026-00196-1) 25.00 

100-177 (869-022-00194-9) 30.00 

178-199 (869-022-00195-7) 21.00 

200-399 (869-O22-00196-5) 30.00 

400-999 (869-022-00197-3) 35.00 

1000-1199  (869-026-00201-1) 18.00 

1200-End (869-O26-002O2-9) 15.00 

50  Parts: 

1-199  (869-022^)0200-7) 25.00 

200-599 (869-022-00201-5) 22.00 

600-End  (869-022-00202-3) 27.00 


July  1, 

July  1, 

July  1, 

July  1, 

^July  1, 

^July  1, 

^July  1, 

^Juiy  1, 

^July  1, 

^July  1, 

JJuly  1, 

JJuly  1, 

3July  1, 

^July  1, 

JJuly  1, 

July  1, 

July  1, 

July  1, 

July  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
'Oct.  1, 

oet.  1, 

Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
0:t.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


995 
995 
995 
995 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
995 
995 

994 
994 
994 

995 
994 
995 

994 

995 
995 
995 
994 

994 
994 
994 
994 
995 
993 
994 
994 
995 

994 
995 
994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 

995 
994 
994 
994 
994 
995 
995 

994 
994 
994 


'  '*  Stock  Number  Price  Revision  Date 
CFR  Index  and  Findings 

Aids  ^  (ao'Ki2iHX)063-i; 36  00  jqp    '     >5- 

Como^'p    A.C  >;  i^, ^.^r^  ^^^ 

Microfiche  J- J  -cis'cr 

Subscrip*'or   --loiiec 'js  issijed)  264  OC  1996 

IrxJividuo  ..  0D>es  i  oo  1996 

Co'nDte'e  se»   orve-'me  ^oiling)      264  OC  1995 

Co"iD(e;e  se'   Dne-'irne  mailing)  244  X  1994 

Co  "npie'e  se'   Cine- 'ine  "nailing)  223  X  1993 

"  B*-.  j..i^  •••*■  .;  jr  on-xxa  ;onp»ator  »nis  volurne  one  31  D<evKX;  . ->.,-■.»- 
Jhouic  ■>>  p'an*^  I:  2  Def-Toneo'  -efe'ence  soofce 

'The  ju-  ^ai  edmor  01  i:  CfC  Pom   '-■■i'i  contans  0  note  oni,   ■» 

Ports  l-3«  r..,jvv(.  '-y  -«  'J  ler  01  -r*  Defense  AcqusrtKX  feguioTro^: 
•    —I-'     -■/-       y-.i^-  -he  ttre*"  Cff  vCXurnei  issued  as  0*  AA         '>'M    cortarar-c 

'""-St   >3'S 

3rN=    jkj-  ;st-  e<J'«or   y  i     Z-i    Zrxx><e'i    ;-:0C  contcars   3  -o'e   dt,,., 

fa  C-«3c'e<':  ■:  4v  ir<ius/ve  =or  tie  'oC  tei'  a  cxocmeTieo'  :eg:j'Txx" 
in  Cr<K'e<'.  -c  4'-  lorsuc  -ne  eteve^  C^E  vcxuries  issoea  35  ^  ^jiy  l", 
1984  ,:  ,:if'!3ni'>;  "xjM?  :.'vx>'efs 

<r*;    .or^myTeon  'c  -y.    ^oiume  we^e  pionuigoleO  Ouriog  t^e  :>e'K>c   i<c- 
1,    l**^    ":    >^ai     y      >>5    •'x.    Zfi    v^ur^   ssuea   April    '     '9<JC    s^vDuir   De 

v:    3mer<3r^rM  -c  •fvs  vofc>me  we<e  txonxjtgatefl  oung  tne  oenoo  .j>. 

1,  I9<;    •:  ,:ur*  X     »i   n^  Zf«  votur^e  tssueci  Xty  i    599:    sfouio  De  ^e'anec 
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THE  FEDERAL  REGISTEK 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

F(ML         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regutationt. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  pul>lic  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 
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WHEN:  February  6.  1996  at  9:00  am  and 

February  21,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523^538 
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Agency  for  Toxic  Sjostances  ana  Disease  Registry 

NOTICES  . 

Meetings:  ' 

Inter  Tribal  Council,  1765-1766 
Public  Health  Service  Activities  and  Research  at  EXDE 
Sites  Citizens  Advisory  Committee,  1766 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Anima"  rtr.d  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  contagious  equine  metritis-affected 

countries;  States  authorized  to  receive,  1697-1699 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Agritope,  Inc.;  genetically  engineered  cherry  tomato 

line,  1743-1744 
IDekalb  Genetics  Corp.;  genetically  engineered  corn 
line,  1744-1745 

Army  Dvpjrrnent 

NOTICES 

Meetings: 
Science  Board,  1750-1751 

Centers  for  Diseas*/  Cc^fo.  and  Prevention 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1766-1768 
Submission  for  OMB  review;  comment  request,  1768- 
1769 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
special  emphasis  panel,  1769 

Coast  Guard 

RULES 

Drawbridge  operations: 

Virginia,  1714-1715 
PROPOSED  RULES 
Drawbridge  operations: 

North  Carolina,  1725-1727 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commission  ;'  '^  -e  Arts 

NOTICES 

Meetings,  1749 

Commitlee  to.-  tr.e  impiemenlation  of  Textiie  Agreements 
NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Laos,  1749-1750 


Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 

Singapore  International  Monetary  Exchange  Limited — 
Nikkei  300  stock  index  futures  contract,  1709-1711 
Organization,  functions,  and  authority  delegations: 

Director,  Enforcement  Division,  et  al.,  1708-1709 
NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 
Diammonium  phosphate  and  anhydrous  ammonia, 
1750 
Meetings;  Sunshine  Act,  1819 

Community  Development  Financial  Institutions  Fund 

RULES 

Community  development  financial  institutions  and  bank 
enterprise  award  programs,  1699-1703 

Consumer  Product  Safety  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Directorate  for  Engineering  Sciences  et  al.,  1707-1708 

Corporation  for  National  and  Community  Service 

NOTICES 

Meetings;  Sunshine  Act,  1819 

Defense  Department 

See  Army  Department 
See  Navy  Department 

Education  Department 

NOTICES 

Special  education  and  rehabilitative  services: 
Postsecondary  education  programs  for  individuals  with 
disabilities  and  regional  centers  for  deaf  individuals, 
1822 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Defense  Nuclear  Facilities  Safety  Board  recommendations: 
Safety  management,  1752-1753 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  1716-1720 

Ohio,  1720-1721 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  1727 
Ohio,  1727-1730 
Water  programs: 
Pollutants  analysis  test  procedures;  guidelines — 
Oil  and  grease  and  total  petroleum  hydrocarbons, 
1730-1739 
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NOTICES 
Meetings: 
Federal  Facilities  Environmental  Restoration  Dialogue 
Committee,  1755-1756 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Lasarray  Corp.,  1745-1746 
Lasarray  S.A..  174&-1747 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives; 

Boeing,  1703-1705 
Class  D  and  Class  E  airspace,  1705-1706 
Class  E  airspace,  1705-1707 
PnOPOSEO  RULES 
Airworthiness  directives: 

Boeing,  1722-1724 
Class  E  airspace,  1724-1725 
NOTICES 
Meetings: 

Aviation  RulemaJcing  Advisory  Committee,  1815 
Passenger  facility  charges;  applications,  etc.: 

Albuquerque  International  Sunport,  MM,  1815-1816 

Ea-^tenvood  Airport.  TX,  1816 

FeOti.ai  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
District  of  Columbia,  1756 
Minnesota,  1756 
New  Hampshire,  1756-1757 
New  York,  1757 
South  Dakota,  1757 
Washington.  1757-1758 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chandeleur  Pipe  Line  Co.,  1753 
Columbia  Gas  Transmission  Corp.,  1753-1754 
Eastern  Shore  Natural  Gas  Co.,  1754 
Northern  Border  Pipeline  Co.,  1754 
South  Georgia  Natural  Gas  Co.,  1754 
Transcontinental  Gas  Pipe  Line  Corp..  1754-1755 
Williams  Natural  Gas  Co.,  1755 
Williston  Basin  Interstate  Pipeline  Co.,  1755 

Federal  Labor  Relations  Authority 

RULES 

Organization,  functions,  and  authority  delegations: 
Regional  and  sub-regional  offices;  closures  and  telephone 
and  fax  numbers  changes,  1697 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  1819 
Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Union  Corp.  et  al.,  1758 
National  Commerce  Bancorporation  et  al.,  1758-1759 


Nebraska  Bankshares,  Inc.,  1759 

Peoples  Heritage  Financial  Group,  Inc.,  et  al.,  1759-1760 
Royal  Bank  of  Scotland  Group  pic  et  al.,  1760 
Wilmers,  Robert  G.,  et  al.,  1760-1761 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  Species  Convention: 
Trade  prohibition  in  animal  sp>ecies  &om  certain 

countries,  1780-1782 
Trade  prohibitions  in  animal  species  from  fourteen 
countries,  1782-1783 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Tri[2(or  4)-C9-10-branched 

alkylphenyllphosphorothioate,  1712-1714 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arizona 
Sitix  of  Phoenix,  Inc.;  semiconductor  wafer 
manufacturing  plant,  1747 
Pennsylvania 
Sun  Co.,  Inc.;  oil  refinery  complex,  1747-1748 

Forest  Service 

RULES 

Land  and  Water  Conservation  Fund  Act: 
Occupancy  and  use  of  developed  sites  and  areas  of 
concentrated  public  use;  admission  fee  charges; 
expanded  locations,  1715-1716 
NOTICES 
Meetings: 
California  Coast  Province  Advisory  Committee,  1745 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  1761 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Program  Support  Center,  1761-1765 
Scientific  misconduct  findings;  administrative  actions: 

Paruchuri,  Durga  K.,  Ph.D.,  1765 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
November,  1769-1772 
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Health  Resources  if-.:  Se-^ices  Administration 
NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  commpnt  reauest.  1772-1773 

Housing  and  Urban  Deve'op'-ent  Department 

RULES 

Low  income  housing. 
HOME  investment  partnerships  program,  1824-1825 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Housing  opportunities  for  persons  with  AIDS  program; 

revised  allocations,  1775-1778 
Public  and  Indian  housing — 
HOPE  for  elderly  independence  demonstration 
program;  elderly  service  coordinators,  1778 

Indian  Affairs  Bure-u 

NOTICES 

Indian  child  custody  proceedings;  jurisdiction 
reassumption  petitions: 
Red  Cliff  Band  of  Lake  Superior  Chippewa  Indians,  WI, 

1778-1779 
Washoe  TriK^  nf  Nevada  and  California,  1779 

Interior  Department 
See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Se'-.    >^ 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  1817-1818 

International  Ttk>-  4.;;f-vr-str3t!on 

NOTICES 

Antidumping: 
Silicon  metal  from — 
Argentina,  1748 

International  T-3dp  Oorr-rrjss'or 

NOTICES 

Import  investigations; 
Sodium  azide  from — 
Japan, 1784-1785 

Judicial  Confe"e''>:e  :■*  me  u^^'ted  States 
NOTICES 
Meetings: 
Appellate  and  Bankruptcy  Procedure  Rules,  1785 

Justic-:'  Depa^'^er' 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1785 

LaD'- '  Qeparment 

See  Uccupational  Safety  and  Health  Administration 

.a^d  Manaqemen'  Bureau 

Alaska  Native  claims  selection: 

English  Bay  Corp.,  1779-1780 
Environmental  statements;  availability,  etc.: 

South  Baggs  Area  Natural  Gas  Project,  WY,  1780 

M  r>e  Sa*ety  ara  Health  Federal  Review  Commission 
See  federal  Mme  iaiety  ana  Heaitn  Review  Commibsion 


Nat.or.a.  .".ighway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  1816-1817 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Human  Genome  Research  National  Advisory  Council, 

1773 
National  Center  for  Research  Resources,  1773-1774 
National  Heart,  Lung,  and  Blood  Institute,  1774 
National  Institute  of  Dental  Research,  1774 
National  Institute  of  Neurological  Disorders  and  Stroke, 

1774-1775 
Research  Grants  Division  special  emphasis  panels,  1775 

Organization,  functions,  and  authority  delegations: 
Resource  Management  Office,  1775 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Pacific  Coast  groundfish,  1739-1742  ' 
NOTICES 
Permits: 

Endangered  and  threatened  species,  1748-1749 

National  Parit  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Oregon  Caves  National  Monument,  OR,  1783-1784 
Meetings: 

Dayton  Aviation  Heritage  Commission,  1784 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yuma  Training  Range  Complex,  AZ,  1751-1752 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Rochester  Gas  &  Electric  Corp.,  1785-1787 
Applications,  hearings,  determinations,  etc.: 

Consumers  Power  Co.,  1787-1788 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 
Respiratory  protection,  1725 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1749 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  E>rug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
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Sect -^  '  es  and  Exchange  Commission 

MCTiCCS 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1790-1791 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  1796-1801 
American  Stock  Exchange,  Inc.,  et  al.,  1791-1^96 
Boston  Stock  Exchange,  Inc.,  1801-1802 
Chicago  Board  Options  Exchange,  Inc.,  1802-1803 
Chicago  Stock  Exchange,  Inc.,  1803-1805 
National  Association  of  Securities  Dealers,  Inc.,  1805- 

1807 
National  Securities  Clearing  Corp.,  1807-1808 
New  York  Stock  Exchange,  Inc.,  1808 
Participants  Trust  Co.,  1809-1810 

Applications,  hearings,  determinations,  etc.: 
Chase  Manhattan  Bank,  N.A.,  1810-1812 
Credit  Suisse,  1812-1814 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Victims'  compensation  payments  and  relocation 
assistance  exclusions,  1711-1712 

Surface  Transportation  Board 

.NOTICES 

Environmental  statements;  availability,  etc.: 
Kansas  City  Southern  Railway  Co.,  1814 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

^'3de  Representative,  Office  of  United  States 

NOTICES 

Colombia: 
Banana  exports  to  European  Union;  policies  and 
practices,  1788-1789 
Costa  Rica: 
Banana  exports  to  European  Union;  policies  and 
practices,  1789-1790 
Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee,  1790 

'-  V  sportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 


NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  1815 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  1814 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 
See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  1822 

Part  III 

Department  of  Housing  and  Urban  Development,  1824- 
1825 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
pubhshed  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  rrxDSt  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soo  t<, 
the  Superintendent  of  Documents.  P'ice>  :• 
new  books  are  listed  in  the  first  FEDERA^ 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 

iJTHORITv 

5  CFR  Chapter  XiV 

Regionai  Offices   SuD-Regional  Office 
C'osufe  Sub-Regional  Office  Change 
■^  Status    Address  Telephone  and  Fax 
Number  Cnange 

agency:  Federal  Labor  Relations 

Authority. 

ACTION:  Amendment  of  niles  and 

regulations. 

SUMMARY:  This  document  amends  the 
rules  and  regulations  of  the  Federal 
Labor  Relations  Authority,  the  General 
Counsel  of  the  Federal  Labor  Relations 
Authority,  and  the  Federal  Service 
Impasses  Panel  to  announce  the  closing 
of  the  Philadelphia  Sub-Regional  Office; 
the  change  in  status  of  the  Cleveland 
Sub-Regional  Office;  and  the  Atlanta 
Regional  Office's  new  address, 
telephone  and  fax  nimibers. 
EFFECTIVE  DATE:  January  12, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  B.  Blandford  Jr.,  Director  of 
Operations  and  Resource  Management, 
at  (202'  4«?  pp"2 

SUPPlEMENtapy  information;  Effective 
January  28,  1980,  the  Authority  and  the 
General  Counsel  published,  at  45  FR 
3482,  January  17,  1980,  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority  and  the  General 
Counsel  under  chapter  71  of  title  5  of 
the  United  States  Code.  These  rules  and 
regulations  are  required  by  title  VII  of 
the  Civil  Service  Reform  Act  of  1978 
and  are  set  forth  in  5  CFR  part  2400. 
Appendix  A,  paragraph  (d)  of  the 
rules  and  regulations  lists  the  current 
addresses,  telephone  and  fax  numbers  of 
the  Regional  Offices  and  Sub-Regional 
Offices  of  the  Authority.  This 
amendment  announces  the  closure  of 
the  Philadelphia  Sub-Regional  Office 
and  the  change  in  status  of  the 
Cleveland  Sub-Regional  Office  to  a  duty 


station.  Upon  a  careful  review  of  costs 
and  operating  efficiencies,  we  have 
concluded  that  the  transaction  of 
Authority  business  will  be  enhanced  by 
these  actions.  This  change  does  not 
affect  the  geographic  jurisdiction  of  the 
Boston  and  Chicago  Regional  Offices, 
respectively.  Additionally,  this 
amendment  aimounces  changes  in  the 
address,  telephone  and  fax  numbers  of 
thp  A'la:.'s  Regional  Office. 

Execiifivp  Order  12291 

i  .1^  ; :  posed  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12291.  It  is  not  classified  as  major 
because  it  does  not  meet  the  criteria  for 
major  regulations  established  by  the 
Order 

Regulators  f  iexibiitty  Act  Certification 

The  General  Counsel  has  determined 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Papf'r>\ork  Redui  tion  Act  of  1980 

The  proposed  regulation  contains  no 
information  collection  or  recordkeeping 
requirement  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507 
et  seq.). 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  5 
U.S.C.  7134.  Appendix  A  to  5  CFR 
chapter  XIV  is  amended  by  revising 
paragraph  (d)  to  read  as  follows: 

Appendix  A  to  5  CFR  Chapter  XIV— 

Clurrenl  \ddrpKspv  and  Geographic 

jurisdictions 
***** 

(d)  The  Office  addresses,  telephone  and  fax 
numbers  of  the  Regional  Offices  of  the 
Authority  are  as  follows: 

(1)  Boston,  Massachusetts  Regional  Office- 
99  Summer  Street,  suite  1500,  Boston. 
Massachusetts  02110-1200;  telephone:  FTS 
or  commercial  (617)  424-5730;  fax:  FTS  or 
commercial  (617)  424-5743. 

(2)  Washington,  DC  Regional  Office— 1255 
22nd  Street,  NW.,  suite  400,  Washington,  DC 
20037-1206;  telephone:  FTS  or  commercial 
(202)  653-8500;  fax:  FTS  or  commercial  (202) 
653-5091. 

(3)  Atlanta,  Georgia  Regional  Office — 285 
Peachtree  Center  Avenue,  suite  701,  Atlanta, 
Georgia  30303-1270;  telephone:  FTS  or 
commercial  (404)  331-5300;  fax:  FTS  or 
commercial  (404)  331-5280. 

(4)  Chicago,  Illinois  Regional  Office — ^55 
West  Monroe,  suite  1150,  Chicago,  Illinois 
60603-9729;  telephone:  FTS  or  commercial 
(312)  353-6306;  fax:  FTS  or  commercial  (312) 
886-5977. 


(5)  Dallas,  Texas  Regional  Office— 525 
Griffin  Street,  suite  926,  LB-107,  Dallas, 
Texas  75202-1906;  telephone:  FTS  or 
commercial  (214)  767-4996;  fax:  FTS  or 
commercial  (214)  767-0156. 

(6)  Denver,  Colorado  Regional  Office — 
1244  Speer  Boulevard,  suite  100,  Denver, 
Colorado  80204-3581;  telephone:  FTS  or 
commercial  (303)  844-5224;  fax:  FTS  or 
commercial  (303)  844-2774. 

(7)  San  Francisco,  California  Regional 
Office — 901  Market  Street,  suite  220,  San 
Francisco,  California  94103-1791;  teleplione: 
FTS  or  conmiercial  (415)  356-5000;  fax:  FTS 
or  commercial  (415)  356-5017. 
***** 

Dated:  January  17, 1996. 
Solly  Thomas, 

Executive  Director,  Federal  Labor  Relations 
Authority. 

[FR  Doc.  96-763  Filed  1-22-96;  8:45  am) 
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DEPt  CTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  95-092-1] 

Specifically  Approved  States 
Authorized  To  Receive  Mares  and 
Stallions  Imported  From  Countries 
Where  CEM  Exists 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  We  are  amending  the  animal 
importation  regulations  by  adding 
Alabama  and  North  Carolina  to  the  list 
of  States  approved  to  receive  certain 
mares  imported  into  the  United  States 
from  countries  affected  with  contagious 
equine  metritis  (CEM).  We  are  also 
adding  Alabama  to  the  list  of  States 
approved  to  receive  certain  stalUons 
imported  into  the  United  States  from 
countries  affected  with  CEM.  We  are 
taking  this  action  because  Alabama  and 
North  Carolina  have  entered  into  an 
agreement  with  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  to  enforce  their  State  laws  and 
regulations  to  control  CEM  and  to 
require  inspection,  treatment,  and 
testing  of  horses,  as  required  by  Federal 
regulations,  to  further  ensure  the  horses' 
freedom  from  CEM.  This  action  relieves 
unnecessary  restrictions  on  importers  of 
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mares  and  stallions  from  countries 
where  CEM  exists. 
DATES:  This  rule  will  be  effective  on 
March  25.  1996  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  February  22, 
1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  any  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  to  Docket  No.  95-092-1, 
Regulatory  Analysis  and  Development, 
FPD.  APHIS,  suite  3C03.  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  submission 
refers  to  Docket  No.  95-092-1. 
Submissions  received  may  be  inspected 
at  USDA,  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joyce  Bowling,  Staff  Veterinarian, 
Import/Export  Animals,  National  Center 
for  Import  and  Export,  VS,  APHIS,  4700 
River  Road,  Unit  39,  Riverdale,  MD 
2n7T-_1231.  (301)  734-6479. 

Supplementary  information: 
Background 

The  animal  importation  regulations 
(contained  in  9  CFR  part  92  and  referred 
to  below  as  the  regulations),  among 
other  things,  prohibit  or  restrict  the 
importation  of  certain  animals, 
including  horses,  into  the  United  States 
to  protect  U.S.  livestock  from 
communicable  diseases.  Sections 
92.301(c)(2),  92.304(a)(4)(ii),  and 
92.304(a)(7)(ii)  allow  certain  horses  to 
be  imported  into  the  United  States  from 
certain  countries  where  contagious 
equine  metritis  (CEM)  exists  if  specific 
requirements  to  prevent  their 
introducing  CEM  into  the  United  States 
are  met. 

Mares  and  stallions  over  731  days  old 
must  be  consigned  to  States  that  have 
been  approved  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  as  meeting  conditions 
necessary  to  ensure  that  the  mares  and 
stallions  are  free  of  CEM.  These 
conditions,  which  concern  inspection, 
treatment,  and  testing  of  the  mares  and 
stallions,  are  contained  in  §  92.304(a)(5) 
of  the  regulations  for  stallions  and  in 
§  92.304(a)(8)  of  the  regulations  for 
mares.  Alabama  and  North  Carolina 
have  agreed  to  abide  by  the  State 
regulations  concerning  mares  and 
stallions  imported  from  countries  where 


CEM  exists,  and  have  entered  into  a 
written  agreement  with  the 
Administrator.  APHIS,  to  enforce  their 
State  laws  and  regulations,  as  required 
by  the  regulations,  to  control  CEM. 

This  direct  final  rule  will  add 
Alabama  and  North  Carolina  to  the  iist 
of  States  approved  to  receive  certain 
mares  (§92.304(a)(7)(ii))  imported  into 
the  United  States  from  countries  where 
CEM  exists.  This  direct  final  rule  will 
also  add  Alabama  to  the  list  of  States 
approved  to  receive  certain  stallions 
(§92.304(a)(4)(ii))  imported  into  the 
United  States  from  countries  where 
CEM  exists.  (North  Carolina  is  already 
on  the  list  in  §  92.304(a)(4)(ii)  of  States 
approved  to  receive  certain  stallions 
imported  into  the  United  States  from 
countries  where  CEM  exists.) 

Dates 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  view  this 
action  as  noncontroversial  and 
anticipate  no  adverse  public  conmient. 
This  rule  will  be  effective,  as  published 
in  this  docimnent,  60  days  after  the  date 
of  publication  in  the  Federal  Register 
unless  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  date  of  publication  of  this 
rule  in  the  Federal  Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  that  suggest  the  rule  should  be 
changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  notice  in  the  Federal  Register 
withdrawing  this  rule  before  the 
effective  date.  We  will  then  publish  a 
proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  conunents  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 
publish  a  notice  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final  rule,  confirming 
that  it  is  effective  on  the  date  indicated 
in  this  document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 


We  anticipate  that  fewer  than  20 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  States  of 
Alabama  and  North  Carolina  annually 
from  coimtries  where  CEM  exists. 
Approximately  200-300  mares  and 
stalhons  over  731  days  old  from 
countries  where  CEM  exists  were 
imported  into  approved  States  in  fiscal 
year  1995.  During  this  same  period, 
approximately  2,167  horses  of  all 
classes  were  imported  into  the  United 
States  from  countries  other  than  Canada 
and  Mexico  through  air  and  ocean  ports; 
approximately  27,565  horses  were 
imported  from  Canada;  and, 
approximately  15,358  horses  were 
imported  from  Mexico. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  0?  CE^-:.  n 
ANIMALS  AND  POUL^Rv  AND 
CERTAIN  ANIM A ^  AND  POULT h^' 

PRODUCS    'NSPECiON  AND  OTHEct 
REOU^sEMENTS  fC^  CERTAIN 
MEANS  OP  CONVEYANCE  AND 
SH  PP^NG  CONTAINERS  ^WEREON 

1.  ihti  auttionty  citation  ior  part  92 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  U.S.C.  102-105,  111,  114a,  134a.  134b, 
134c,  134d,  134f,  135, 136,  and  136a;  31 
use.  9701:  7  CFR  2.22,  2.80,  and  371.2(d). 

§92.304    [Amended] 

2.  Section  92.304  is  amended  as 
follows: 

a.  In  paragraph  (a)(4)(ii),  by  adding,  in 
alphabetical  order,  "The  State  of 
Alabama". 

b.  In  paragraph  (a)(7)(ii),  by  adding,  in 
alphabetical  order,  "The  State  of 
Alabama"  and  "The  State  of  North 
Carolina". 

Done  in  Washington,  DC,  this  17th  day  of 
January  1996. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  96-«70  Filed  1-22-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Commgnify  Development  Financial 

12  CFR  Parts  i805and  1806 
RIN  1505-AA72 

Co.Tin-iunity  Development  Financial 
Institutions  Program,  Bank  Enterprise 
Award  Program 

AGENCY:  Cuiiimunity  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

ACTION:  Interim  rule  with  request  for 
comment;  extension  of  comment  period. 

summary:  The  Department  of  the 
Treasury  is  issuing  revisions  to  the 
interim  regulations  for  the  Community 
Development  Financial  Institutions 
(CDFI)  Program  and  the  Bank  Enterprise 
Award  (BEA)  Program  published  in  the 
Federal  Register  on  October  19,  1995. 
The  CDFI  Program  and  BEA  Program 
were  authorized  by  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994.  The  programs 
are  designed  to  facilitate  the  flow  of 
lending  and  investment  capital  into 
distressed  communities  and  to 
individuals  who  have  been  unable  to 
take  full  advemtage  of  the  financial 
services  industry.  This  action  also 
extends  the  comment  period  on  the 
CDFI  Program  and  BEA  Program  interim 
regulations  published  on  October  19, 
1995  to  March  15,  1996. 
DATES:  This  interim  rule  is  effective 
January  23, 1996.  Comments  on  this 
interim  rule  must  be  received  on  or 
before  March  15, 1996.  The  comment 
period  on  the  CDFI  Program  and  BEA 
Program  interim  regulations  published 


in  the  Federal  Register  on  October  19, 
1995  is  extended  from  January  15, 1996 
to  March  15, 1996. 

ADDRESSES:  All  questions  or  comments 
concerning  this  interim  rule  and  the 
October  19,  1995,  CDFI  Program  and 
BEA  Program  interim  regulations  should 
be  addressed  to  the  Director, 
Community  Development  Financial 
Institutions  Fund,  Department  of  the 
Treasury,  1500  Pennsylvania  Ave., 
N.W.,  Room  5116,  Washington  DC 
20220 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  S.  Moy.  Director,  Community 
Development  Financial  Institutions 
Fund  at  (202)  622-8662.  (This  is  not  a 
toll  free  number.) 

SUPPLEMENTARY  INFORMATION: 

1.  General 

Executive  Order  (E.O.)  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
rule,  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply.  Moreover,  the  Department  of 
the  Treasury  finds  that  any  economic  or 
other  consequence  of  this  interim  rule 
are  a  direct  result  of  the  implementation 
of  statutory  provisions. 

Administrative  Procedure  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)(2),  these  regulations  are  exempt 
from  the  proposed  rulemaking 
requirements  of  5  U.S.C.  553(b)  and  are 
being  issued  as  interim  regulations 
without  opportunity  for  notice  and 
public  comment  prior  to  their  effective 
date.  Furthermore,  the  Department  for 
good  cause  finds  that  notice  and  public 
comment  prior  to  effect  are 
impracticable  and  contrary  to  the  public 
interest.  This  interim  regulation  is 
intended  to  amend  the  interim 
regulations  for  the  CDFI  Program  and 
BEA  Program  that  were  published  on 
October  19,  1995.  The  purpose  of  the 
amendments  is  to  clarify  several 
provisions  of  the  October  19  interim 
regulations  prior  to  the  application 
deadline  (January  29,  1996)  for  both 
programs.  The  amendments  will  also 
give  applicants  greater  flexibility  in  the 
type  of  information  the  Fund  will  accept 
as  part  of  an  application — thus, 
reducing  paperwork  burden. 


Catalog  of  Federal  Financial  Assistance 
Numbers 

Community  Development  Financial 
Institutions  Program— 21.020;  BanJc 
Enterprise  Award  Program — 21.021. 

n.  Background 

On  October  19, 1995,  the  Fund 
published  interim  regulations  in  the 
Federal  Register  for  the  Community 
Development  Financial  Institutions 
Program  (12  CFR  part  1805)  and  the 
Bank  Enterprise  Award  Program  (12 
CFR  part  1806).  Subsequent  to  the 
pubhcation  of  such  interim  regulations, 
the  Ftmd  has  developed  policies  to 
clarify  several  provisions  in  the  interim 
regulations.  The  technical  revisions 
contained  in  this  interim  rule  will 
provide  greater  flexibility  in  the  types  of 
information  that  may  be  submitted  as 
part  of  an  application  and  thereby 
reduce  the  paperwork  and  regulatory 
burden  for  applicants.  The  Fund  is 
extending  the  comment  period  on  the 
interim  regulations  published  on 
October  19, 1995  and  these  amendments 
to  such  interim  regulations  to  March  15, 
1996. 

UL  Community  Development  Financial 
Institutions  Program 

Under  the  CDFI  Program  (12  CFR  part 
1805),  the  Fimd  will  provide  financial 
and  technical  assistance  to  selected 
applicants  to  engage  in  certain 
community  development  activities.  The 
following  summarizes  the  revisions  to 
the  regulations. 

Subpart  A — General  Provisions 

Section  1 805.1 04 (n)  is  revised  to 
change  the  definition  of  the  term 
"Comprehensive  Business  Plan"  such 
that  it  covers  a  period  of  not  less  than 
the  next  five  years — rather  than  a  period 
of  not  less  than  the  next  five  fiscal  years. 
The  revision  will  provide  greater 
flexibility  to  Applicants  in  the  manner 
in  which  they  can  prepare  projections. 

Subpart  B— Eligibility 

Section  1805.201  is  revised  to  clarify 
♦hat  the  Fund  may  revoke  a  CDFI 
certification  for  good  cause. 

Subpart  F — Matching  Funds 
Requirements 

Subpart  F  of  the  CDFI  Program  is 
revised  to  clarify  two  provisions 
concerning  the  use  of  certain  funds  for 
meeting  the  matching  funds 
requirements.  The  revision  to 
§  1805.600  clarifies  that  private  funds 
that  have  been  used  to  satisfy  a  legal 
requirement  for  obtaining  monies  from 
other  Federal  programs  shall  not  be 
used  to  meet  the  matching  funds 
requirements  of  the  CDFI  Program.  In 
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types  of  monies  the  Fund  will  consider       Administration  in  lieu  of  tax  returns. 


§  1806.201(b)(4)(viii)  requires  an 
Applicant  to  report  the  amount  of  funds 
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List  of  Subjects 


funds  requirements  as  set  forth  in  this 


(3)  Such  retained  earnings  can  be 
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addition,  a  new  §  1805.604  clarifies  the 
types  of  monies  the  Fund  will  consider 
as  retained  earnings  for  the  purpose  of 
meeting  the  matching  funds 
requirements.  As  part  of  the  Conference 
Report  to  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Report  103- 
652),  Congress  expressed  its  intent  that 
retained  earnings  be  considered  as  a 
source  of  matching  funds.  However, 
given  the  diversity  of  types  of 
institutions  that  may  apply  for 
assistance,  the  Ftmd  has  sought  to 
clarify  the  monies  that  will  be 
considered  retained  earnings.  This 
clarification  is  intended  to  take  into 
consideration  the  capacity  of  different 
types  of  organizations  to  raise  capital 
from  private  sources  and  focus  on 
sources  of  income  that  are  earned  from 
an  Applicant's  operations.  With  respect 
to  for-profit  and  non-profit  (excluding 
Insured  Credit  Unions)  organizations, 
the  value  of  grants  or  other  donated 
■  assets  will  not  be  considered  retained 
earnings.  Except  as  specified  below, 
retained  earnings  that  can  be  used  for 
matching  purposes  are  limited  to  those 
amounts  that  have  been  accumulated 
over  the  Applicant's  most  recent  fiscal 
year  or  the  annual  average  of  amounts 
earned  over  the  Applicant's  three  most 
recent  fiscal  years.  The  Fund  will 
provide  an  additional  option  to  Insured 
Credit  Unions  because  such  institutions 
face  unique  barriers  in  raising  capital  to 
enhance  their  net  worth.  As  non-profit 
institutions.  Insured  Credit  Unions 
c£uinot  sell  stock  to  raise  equity  capital. 
Furthermore,  Insured  Credit  Unions 
have  historically  experienced  greater 
difficulty  in  obtaining  grants  from 
philanthropic  sources  than  other  types 
of  non-profit  institutions.  The  Fund  will 
permit  Insured  Credit  Unions  to  use  net 
capital  that  has  been  accumulated 
within  the  period  described  above  or 
since  the  inception  of  the  organization. 
In  the  latter  case,  the  Fund  will  provide 
that — as  part  of  an  Applicant's 
performance  goals — an  Insured  Credit 
Union  shall  increase  its  member  and/or 
non-member  shares  by  an  amount  that 
is  at  least  equal  to  four  times  the  amount 
of  net  capital  that  is  committed  as 
matching  funds. 

Subpart  G — Applications  for  Assistance 

Revised  §  1805.701(d)(2)(iii)  modifies 
the  application  requirements  to  provide 
greater  flexibiUty  in  forms  of  historic 
and  projected  financial  statements  that 
the  Fund  will  accept.  In 
§  1805.701(e)(3).  Insured  Credit  Unions 
that  seek  to  use  retained  earnings  as 
matching  funds  are  now  permitted  to 
substitute  certain  information  submitted 


to  the  National  Credit  Union 
Administration  in  lieu  of  tax  returns. 

IV.  Bank  Enteqirise  Award  Program 

Under  the  BEA  Program  (12  CFR  part 
1806),  the  Fund  will  provide  awards  to 
selected  Applicants  that  successfully 
carry  out  certain  community 
development  activities.  The  following 
summarizes  the  amendments  to  the 
interim  regulations. 

Subpart  A — General  Provisions 

Definitions 

The  term  "Investment"  is  added  to 
§  1806.103  to  describe  the  activities 
covered  by  this  revision.  An 
"Investment"  (other  thari  an  Equity 
Investment  in  a  CDFI)  shall  be 
considered  to  be  the  purchase  of  stock, 
a  limited  partnership  interest,  or 
another  ownership  instrument,  or  a 
grant  provided  by  an  Applicant  or  its 
Subsidiary  in  a  commercial  real  estate, 
single  family  housing,  multi-family 
housing,  business  or  agriculture  project 
or  activity. 

Subpart  B — Awards 

Community  Designation 

Section  1806.200  of  these  Bank 
Enterprise  Award  (BEA)  Program 
interim  regulations  clarifies  that  if  a 
Distressed  Community  is  composed  of 
census  tracts,  an  Applicant  may  submit 
estimates  of  unemployment  using  the 
U.S.  Bureau  of  Labor  Statistics'  "Census 
Share"  calculation  method.  An 
Applicant  interested  in  using  the 
Census  Share  method  should  contact 
the  Fund  to  obtain  instructions  for  such 
calculations. 

Application  Requirements 

Section  1806.201  is  revised  to  permit 
an  Applicant  to  report  investments 
(other  than  Equity  Investments  in  a 
CDFI)  in  specific  projects  or  activities  as 
part  of  its  Eligible  Development 
Activities.  Such  investment  activities 
should  be  reported  on  the  application 
forms  in  the  same  category  of  Eligible 
Development  Activity  described  in 
§  1806.201(b)(4)  that  most  closely 
describes  the  subject  investment  activity 
(e.g.  an  investment  in  a  multi-family 
housing  project  should  be  reported 
under  "Multi-Family  Loans."). 

Section  1806.202  is  modified  to 
clarify  the  manner  in  which  the  Fund 
will  assess  the  value  of  an  Investment. 
An  Investment  will  be  valued  at  the 
original  amount  of  the  purchase  of 
stock,  limited  partnership  interest,  or 
other  ownership  interest,  or  grant. 

In  response  to  numerous  questions 
raised  by  potential  Applicants,  the  Fund 
seeks  to  clarify  that 


§  1806.201(b)(4)(viii)  requires  an 
Applicant  to  report  the  amount  of  funds 
that  are  deposited  by  Residents  of  a 
Distressed  Community  at  offices  located 
within  the  Distressed  Community. 
However,  the  Fund  has  determined  that 
this  will  create  an  undue  burden  for 
many  Applicants.  For  this  reason,  these 
interim  regulations  give  Applicants  the 
option  of  not  reporting  information  on 
its  deposit  liabilities.  In  such  a  case,  an 
Applicant's  deposit  liabilities  will  not 
be  considered  (either  positively  or 
negatively)  in  calculating  the  service 
score  as  described  in  §  1806.203(b)(1). 

Section  1806.202  is  also  modified  to 
clarify  the  mannec  in  which  deposit 
liabilities  will  be  measured.  Deposit 
liabilities  shall  be  measured  by 
comparing  the  net  change  in  the  amount 
of  applicable  funds  on  deposit  between 
the  beginning  and  end  of  the  Baseline 
Period  and  the  beginning  and  end  of  the 
Assessment  Period. 

Section  1806.204  is  amended  to 
clarify  the  manner  in  which  an 
Applicant  should  present  its  application 
materials  if  it  is  merging  with  another 
institution  during  the  Assessment 
Period.  In  summary,  the  Applicant 
(which  should  be  the  surviving 
insbtution)  shall  submit  materials  for  it 
and  the  institution  with  which  it  is 
merging  that  describe  the  Baseline 
Period  activities  of  each  institution.  The 
Applicant  shall  submit  a  combined 
projection  of  Assessment  Period 
activities  of  the  merged  institutions. 

Section  1806.206(b)(4)  is  modified  to 
recognize  that  some  Applicants  may  be 
unable  to  make  firm  commitments  to 
provide  Equity  Investments  to  specific 
CDFIs  prior  to  the  application  deadline. 
In  lieu  of  the  requirements  described  in 
§  1806.206(b)(4)  (which  indicate  that  an 
Applicant  must  identify  the  specific 
CDFI  in  which  it  will  invest  and  the 
terms  and  conditions  of  such 
investment),  the  Fund  will  permit  an 
Applicant  to  submit:  (1)  A  projection  of 
the  total  dollar  amount  of  Equity 
Investments  in  CDFIs  that  it  expects  to 
make  during  the  Assessment  Period;  (2) 
a  list  of  potential  investees;  and  (3)  its 
criteria  for  making  investments. 

V.  Extension  of  Comment  Period 

The  Fund  hereby  extends  the 
deadline  for  the  comment  period  on  the 
interim  regulations  published  on 
October  19,  1995  for  the  CDFI  Program 
and  BEA  Program  until  March  15.  1996. 
The  Fund  strongly  encourages  all 
applicants  and  other  interested  parties 
to  submit  comments. 


List  of  Subjects 

12  CFR  Part  1805 

Banks,  banking.  Community 
development.  Economic  development, 
Grant  programs— commimity 
development.  Loan  programs — 
community  development.  Small 
businesses. 

12  CFR  Part  1806 

Banks,  banking.  Community 
development.  Economic  development, 
Grant  programs — community 
development.  Loan  programs — 
community  development,  Savings 
associations.  Small  businesses. 

For  the  reasons  set  forth  in  the 
preamble.  Parts  1805  and  1806  of 
Chapter  XVIII  of  Title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1805-^COMMUN!TY 
DEVELOPMENT  FINANCIAL 
INSTITUTIONS  PROGRAM 

1.  The  authority  citation  for  Part  1805 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4703,  4717;  chapter  X, 
Pub.  L.  104-19,  109  Stat.  237  (12  U.S.C.  4703 
note). 

2.  Section  1805.104(n)  is  revised  to 
read  as  follows: 

§1805.104    Definitions. 

***** 

(n)  Comprehensive  Business  Plan 
means  a  document  covering  not  less 
than  the  next  five  yeeirs  which  meets  the 
requirements  described  under 
§  1805.701(d); 
***** 

3.  Section  1805.201  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
section  to  read  as  follow 

§  1805  JO"     Certl'ication  as  a  Community 

De*»'oprnen!  t^inancia;  'rststution 

*  *  *  The  Fund,  at  its  sole  discretion, 
retains  the  right  to  revoke  a  certification 
for  good  cause. 

4.  Section  1806.600  is  amended  by 
adding  after  the  second  sentence  a  new 
sentence  to  read  as  follows: 

4    5Cf5  60C     Matcmng  funds — general. 

"   "   "  i-  unds  tnat  have  been  used  to 
satisfy  a  legal  requirement  for  obtaining 
funds  imder  another  Federal  grant  or 
award  program  cannot  be  used  to  satisfy 
the  matching  requirements  described  in 
this  section.  *  *  * 

5.  Section  1805.604  is  added  to 
subpart  F  to  read  as  follows: 

i  "oOi  504     °et3:r:ec  earnings 

(a)  An  Applicant  that  proposes  to 
meet  all  or  a  portion  of  its  matching 


funds  requirements  as  set  forth  in  this 
part  by  committing  available  earnings 
retained  from  its  operations  pursuant  to 
§  1805.601(c)  shall  be  subject  to  the 
restrictions  described  in  this  section. 

(b)(1)  In  the  case  of  a  for-profit 
Applicant,  retained  earnings  that  can  be 
used  for  matching  funds  purposes  shall 
consist  of: 

(i)  The  increase  in  retained  earnings 
(excluding  the  after-tax  value  to  an 
Applicant  of  any  grants  and  other 
donated  assets)  that  has  occurred  over 
the  Applicant's  most  recent  fiscal  year 
(e.g.,  retained  earnings  at  the  end  of 
fiscal  year  1995  less  retained  earnings  at 
the  end  of  fiscal  year  1994);  or 

(ii)  The  annual  average  of  such 
increases  that  have  occurred  over  the 
Applicant's  three  most  recent  fiscal 
years. 

(2)  Such  retained  earnings  can  be 
used  to  match  a  request  for  an  equity 
investment.  The  terms  and  conditions  of 
financial  assistance  wrill  be  determined 
by  the  Fund. 

(c)(1)  In  the  case  of  a  non-profit 
Applicant  (other  than  an  Insured  Credit 
Union),  retained  earnings  that  can  be 
used  for  matching  funds  purposes  shall 
consist  of: 

(i)  The  increase  in  an  Applicant's 
fund  balance  (excluding  the  amount  of 
any  grants  and  value  of  other  donated 
assets)  that  has  occurred  over  the 
Applicant's  most  recent  fiscal  year;  or 

(ii)  The  annual  average  increases  in  an 
Applicant's  fund  balance  that  has 
occurred  over  the  Applicant's  three 
most  recent  fiscal  years. 

(2)  Such  retained  earnings  can  be 
used  to  match  a  request  for  a  capital 
grant.  The  terms  and  conditions  of 
financial  assistance  will  be  determined 
by  the  Fund. 

(d)(1)  In  the  case  of  an  Insured  Credit 
Union  Applicant,  retained  earnings  that 
can  be  used  for  matching  funds 
purposes  shall  consist  of: 

(i)  The  increase  in  net  capital  that  has 
occurred  over  the  Applicant's  most 
recent  fiscal  year; 

(ii)  The  annual  average  of  increases  in 
net  capital  that  has  occurred  over  the 
Applicant's  three  most  recent  fiscal 
years;  or 

(iii)  The  entire  net  capital  that  has 
been  accumulated  since  the  inception  of 
the  Applicant  provided  that  the 
conditions  described  in  paragraph  (d)(4) 
of  this  section  are  satisfied. 

(2)  For  the  piupose  of  paragraph  (d)(4) 
of  this  section,  net  capital  shall  be 
comprised  of  "Regular  Reserves", 
"Other  Reserves"  (excluding  reserves 
specifically  dedicated  for  losses),  and 
"Undivided  Earnings"  as  such  terms  are 
used  in  the  National  Credit  Union 
Administration's  accounting  manual. 


(3)  Such  retained  earnings  can  be 
used  to  match  a  request  for  a  capital 
grant.  The  terms  and  conditions  of 
financial  assistance  will  be  determined 
by  the  Fund. 

(4)  If  the  option  described  in 
paragraph  (d)(l)(iii)  of  this  section  is 
used: 

(i)  An  Applicant's  performance  goals 
described  in  §  1805.901(a)  shall  provide 
that: 

(A)  An  Awardee  increase  its  member 
and/or  non-member  shares  by  an 
amount  that  is  at  least  equal  to  four 
times  the  amount  of  net  capital  that  is 
committed  as  matching  funds; 

(B)  Such  increase  be  achieved  within 
one  year  of  entering  into  an  Assistance 
Agreement;  and 

(C)  Such  increase  be  maintained  for 
the  period  of  time  covered  by  the 
Comprehensive  Business  Plan; 

(ii)  The  Applicant's  Comprehensive 
Business  Plan  shall  discuss  its  strategy 
for  raising  the  required  shares  and  the 
activities  associated  with  such  increased 
shares; 

(iii)  The  level  from  which  the 
increases  in  shares  described  in 
paragraph  (d)(4)(i)  of  this  section  will  be 
measured  shall  be  the  greater  of  the 
level  of  shares  as  of: 

(A)  The  end  of  the  calendar  year 
immediately  preceding  the  applicable 
application  deadline;  or 

(B)  The  time  that  an  Applicant  is 
selected  to  receive  assistance;  and 

(iv)  Financial  assistance  shall  be 
disbursed  by  the  Fund  only  as  the 
amount  of  shares  described  in  paragraph 
(d)(4)(i)(A)  of  this  section  is  increased. 

(5)  The  Fund  will  allow  an  Applicant 
to  utilize  the  option  described  in 
paragraph  (d)(l)(iii)  of  this  section  for 
matching  funds  only  if  it  determines,  in 
its  sole  discretion,  that  the  Applicant 
will  have  a  high  probability  of  success 
in  increasing  its  shares  to  the  specified 
amounts. 

(e)  An  Applicant  may  only  use 
retained  earnings  to  meet  the  matching 
funds  requirements  if  it  has  liquidity  (as 
determined  by  the  Fund)  in  amounts 
that  are  equal  to  or  greater  than  the 
amoimt  of  retained  earnings  that  is 
proposed  for  use  as  matching  funds.  In 
assessing  an  Applicant's  liquidity  for 
the  purposes  of  this  paragraph  (e),  the 
Fund  may  exclude  any  amounts  that  it 
determines  are  not  available  to  promote 
an  Awardee's  performance  goals  and  the 
purposes  of  the  CDFI  Program. 

(f)  Retained  earnings  accumulated 
after  the  end  of  the  Applicant — s  most 
recent  fiscal  year  ending  prior  to  the 
appropriate  application  deadline  may 
not  be  used  as  matching  funds. 

6.  Section  1805.701  is  amended  by 
revising  paragraph  (d)(2)(iii)  and  the 
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first  sentence  ol  paragraph  tej(3) 
introductory'  text  to  read  as  follows: 

§1805.701     Application  contents. 

•  •         •         •         ■ 

(d)*  •  • 
(2)*  •  • 

(iii)  Financial  statements.  (A)  An 
Applicant  shall  submit: 

(1)  Audited  financial  statements; 

(2)  Financial  statements  that  have 
been  reviewed  by  a  certified  public 
accountant;  or 

[3]  Financial  statements  that  have 
been  reviewed  by  the  Applicant's 
Appropriate  Federal  Banldng  Agency. 

(B)  All  financial  statements  must 
utilize  accrual  based  accounting 
methods.  All  historic  financial 
statements  shall  be  reported  on  the  basis 
of  the  Apphcant's  fiscal  year. 

•  *        •        •        • 

(e)*  •  • 

(3)  If  an  Applicant  intends  to  use 
retained  earnings  to  meet  the  matching 
ftmds  requirements,  it  shall  provide  the 
information  described  in  paragraph 
(d)(2)(iii)  of  this  section  and  a  copy  of 
its  tax  returns  for  the  same  period,  or, 
in  the  case  of  an  Insured  Credit  Union, 
a  copy  of  its  most  recent  Form  5300  that 
has  been  submitted  to  the  National 
Credit  Union  Administration.  •   •   • 


PART  1806— BANK  ENTERPRISE 

AWA^?  PROGPAM 

1.  The  duihonty  citation  for  Part  1806 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4703,  4717;  chapter  X. 
Pub.  L.  104-19. 109  Stat.  237  (12  U.S.C.  4703 
note). 

2.  Section  1806.103  is  amended  by 
adding  a  new  paragraph  (dd)  to  read  as 

follows: 


d06.103 


Definitions. 


(dd)  Investment  means,  for  the 
purpose  of  §  1806. 201  (b)(4)(xiv).  the 
purchase  of  stock,  limited  partnership 
interest,  or  other  ownership  instrument, 
or  a  grant  in  a  commercial  real  estate, 
single  family  housing,  multi-family 
housing,  business  or  agriculture  project 
or  activity. 

3.  Section  1806.200(b)(2)(ii}  is  revised 
to  read  as  follows: 

§  '  a06.200    Community  eligibility  and 
3»s  gnatlon. 

•         »         *         • 

(b)«   *   • 

(2)*    •    • 

(ii)  The  unemployment  rate  is  at  least 
1.5  times  greater  than  the  national 
average,  as  determined  by  the  U.S. 
Bureau  of  Labor  Statistics'  most  recent 


data  (incluiiing  estimates  of  census  tract 
unemployment  developed  using  the 
Bureau  of  Labor  Statistics'  Census  Share 
calculation  method). 

***** 

4.  Section  1806.201  is  amended  by 
revising  paragraph  (b)(2),  removing 
"and"  at  the  end  of  paragraph  (b)(4)(xii), 
removing  the  period  at  the  end  of 
paragraph  {b)(4)(xiii)(B)  and  adding  in 
its  place  ";  and",  and  adding  a  new 
paragraph  (b)(4)(xiv)  to  read  as  follows: 

§  1 806.201    Qualified  activities. 

•  •  •  *  • 

(b)  •  •  • 

(2)  Service.  The  Eligible  Development 
Activities  listed  in  paragraphs  (b)(4)(i) 
through  (vii)  and  (b)(4)(xiv)  of  this 
section  must  serve  a  Distressed 
Community.  An  activity  is  considered  to 
serve  a  Distressed  Community  if  it  is: 

(i)  Undertaken  in  the  Distressed 
Community;  or 

(ii)  Provided  to  Low  and  Moderate 
Income  Residents  or  enterprises 
integrally  involved  in  the  Distressed 
Community. 

(4)  *   •   * 

(xiv)  Investments  (the  same  priority 
factor  and  reported  in  the  category  of 
Eligible  Development  Activity  described 
in  paragraphs  (b)(4)(ii)  through  (vii)  of 
■  this  section  that  most  accurately 
describes  the  type  project  or  activity  in 
which  an  Investment  is  made  (e.g.,  an 
Investment  in  a  multi-family  housing 
project  should  be  reported  under  Multi- 
family  Loans)). 

5.  Section  1806.202  is  amended  by 
revising  paragraph  (a),  removing  "and" 
at  the  end  of  paragraph  (d)(2),  removing 
the  period  at  the  end  of  paragraph  (d)(3) 
and  adding  ";  and"  in  its  place,  and 
adding  new  paragraphs  (b)(4)  and  (d)  to 
read  as  follows: 

§  1806.202    Measuring  activities. 

(a)  General.  Qualified  Activities  shall 
be  measured  by  comparing  the  Qualified 
Activities  carried  out  during  the 
BaseUne  Period  with  the  Qualified 
Activities  projected  to  be  carried  out 
dvuing  the  Assessment  Period.  Increases 
in  the  values  of  Qualified  Activities 
between  the  Baseline  and  Assessment 
Periods  vsrill  be  used  in  determining 
award  amounts.  Applicants  shall  report 
their  activities  in  all  categories  of 
Qualified  Activities  for  the  Baseline  and 
Assessment  Periods.  At  its  option,  an 
Apphcant  may  select  not  to  report  its 
deposit  liabilities  as  described  in 
§  1806.201(b)(4)(viii).  In  such  a  case,  an 
Apphcant's  deposit  liabilities  will  not 
be  considered  in  calculating  the  service 
score  pursuant  to  §  1806.203(b)(1).  The 
dates  of  the  Baseline  and  Assessment 


Periods  will  be  published  in  the  NOFA 
for  each  funding  round. 

(b)  •   •   • 

(4)  Investments  at  the  original  amount 
of  the  purchase  of  stock,  limited 
partnership  interest,  other  ownership 
interest,  or  grant. 
***** 

(d)  Deposit  liabilities.  (1)  Deposit 
liabilities  shall  be  measured  by 
comparing  the  net  change  in  the  amount 
of  applicable  funds  (as  described  in 
§  1806.201(b)(4)(viii))  on  deposit  at  the 
Applicant  institution  during  the  periods 
described  in  paragraphs  (d)(2)  and  (d)(3) 
of  this  section. 

(2)  An  Applicant  shall  measure  the 
net  change  in  deposit  liabilities  during 
the  Baseline  Period  by  comparing  the 
amount  of  applicable  funds  on  deposit 
at  the  close  of  business  the  day  before 
the  beginning  of  the  Baseline  Period  and 
at  the  close  of  business  on  the  last  day 
of  the  Baseline  Period. 

(3)  An  Applicant  shall  measure  the 
net  change  in  deposit  liabilities  during 
the  Assessment  Period  by  comparing  the 
amount  of  applicable  funds  on  deposit 
at  the  close  of  business  the  day  before 
the  beginning  of  the  Assessment  Period 
and  at  the  close  of  business  on  the  last 
day  of  the  Assessment  Period. 

7.  Section  1806.206  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(4)  to 
read  as  follows: 

§1806.206    Applications  for  Bank 
Enterprise  Awards. 

***** 

(b)*  •  * 

(1)  A  completed  Bank  Enterprise 
Award  Rating  and  Calculation 
worksheet  (If  an  Applicant  intends  to 
complete  a  merger  with  another 
institution  during  the  Assessment 
Period,  it  shall  submit  a  separate 
Baseline  Period  worksheet  for  each 
subject  institution  and  one  Assessment 
Period  worksheet  that  represents  the 
projected  activities  of  the  merged 
institutions.  If  such  a  merger  is 
unexpectedly  delayed  beyond  the  end  of 
the  Assessment  Period,  the  Fimd 
reserves  the  right  to  withhold 
distribution  of  an  award  until  the 
merger  has  been  completed.); 
***** 

(4)  If  applicable: 

(i)  A  narrative  description  of  each 
CDFI  that  the  AppUcant  proposes  to 
provide  an  Equity  Investment  in  and  the 
amount,  terms,  and  conditions  of  the 
investment;  or 

(ii)(A)  A  projection  of  the  aggregate 
dollar  amoimt  of  Equity  Investments  it 
proposes  to  make  during  the 
Assessment  Period; 

(B)  A  list  of  potential  investees;  and 


(C)  A  description  of  its  investment 
criteria; 

***** 

Dated:  January  17, 1996. 
Kirsten  S.  Moy, 

Director,  Community  Development  Financial 

Institution  Fund. 
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Airworthiness  Directfves;  Boeing 
Moael  747-100  and  -200  Series 
■iicpianes  Modified  m  Accordance  With 
Supp-ementa'  Type  Certificate  (STC) 
SA2322SO  :-  SA4227NM-D 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T96-01-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Boeing  Model  747-100  and  -200 
airplanes  by  individual  telegrams.  This 
AD  requires  repetitive  inspections  of  the 
latch  safety  pins  of  the  main  deck  side 
cargo  door  to  ensure  that  the  door  is 
securely  latched  and  locked;  it  also 
requires  deactivation  of  certain  panel 
lights  and  installation  of  a  placard  to 
indicate  such  deactivation.  This 
amendment  is  prompted  by  a  report  of 
a  malfunction  of  the  safety  interlock 
system  of  the  main  deck  side  cargo  door 
on  one  airplane.  The  actions  specified 
by  this  AD  are  intended  to  prevent  such 
malfunctions,  which  could  result  in  the 
opening  of  the  main  deck  side  cargo 
door  while  the  airplane  is  in  flight,  and 
subsequent  rapid  decompression  of  the 
airplane. 

DATES:  Effective  January  29, 1996,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T96-01-51,  issued 
January  3,  1996,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  9&-NM- 


01-.\D,  1601  Lind  Avenue,  SW., 
Rpnton.  Washington  98055^056. 

Information  pertinent  to  this 
rulemaking  action  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Avera,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
Campus  Building,  1701  Colimibia 
Avenue,  Suite  2-160,  College  Park, 
Georgia  30337-2748;  telephone  (404) 
305-7381:  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  recently  received  a  report  that  the 
flightcrew  on  a  Boeing  Model  747-100 
series  airplane  noted  an  abnormal  cabin 
altitude  rate  of  climb.  Although  the 
pressurization  vent  door  Ught  was  not 
illuminated  (which  signified  to  the 
flightcrew  that  the  door  was  closed  and 
locked),  the  flightcrew  was  unable  to 
pressurize  the  airplane.  The  flightcrew 
also  noted  that  the  main  deck  side  cargo 
door  "DOOR  UNLOCKED"  light 
illuminated  shortly  after  takeoff. 
Investigation  revealed  that  11  of  the  12 
latches  on  the  main  deck  side  cargo 
door  were  unlatched  and  unlocked. 
However,  the  pressurization  vent  door 
was  closed  and  locked;  this  would 
signify  that  a  malfunction  of  the  safety 
interlock  system  had  occurred. 

A  properly  functioning  safety 
interlock  system  electro-mechanically 
prevents  the  pressurization  vent  door 
from  closing  until  all  of  the  latches  are 
in  the  fully  latched  and  locked  position. 
If  the  pressurization  vent  door  is  not 
closed,  the  airplane  caimot  be 
pressurized. 

Although  the  original  cause  of  the 
failure  to  properly  latch  the  door  may  be 
attributable  to  human  error,  the  purpose 
of  the  interlock  system  is  to  ensure  that 
such  errors  are  detected  so  that  the 
airplane  caimot  be  pressurized  unless 
the  main  deck  side  cargo  door  is 
properly  latched  and  locked. 
Malfunction  of  the  safety  interlock 
system  of  the  main  deck  side  cargo  door, 
if  not  corrected,  could  result  in  an  in- 
flight opening  of  the  main  deck  side 
cargo  door,  and  subsequent  rapid 
decompression  of  the  airplane. 

The  airplane  in  the  reported  incident 
was  a  Model  747-100  series  airplane 
that  had  been  modified  in  accordance 
with  Supplemental  Type  Certificate 
(STC)  SA2322SO.  The  modification 
entailed  the  installation  of  a  main  deck 


side  cargo  door  as  part  of  a  conversion 
of  the  airplane  from  a  passenger 
configuration  to  a  special  freighter 
configuration. 

Since  STC  SA2322SO  for  Model  747- 
100  series  airplanes  is  similar  in  design 
to  STC  SA4227NM-D  for  Model  747- 
200  series  airplanes,  the  FAA  has 
determined  that  the  unsafe  condition 
may  also  exist  on  a  MODEL  747-200 
series  airplane  that  has  been  modified  in 
accordance  with  STC  SA4227NM-D. 
(Likev\rise,  that  STC  entails  the 
conversion  of  a  Model  747-200  series 
airplane  from  a  passenger  configuration 
to  a  special  fi^i^ter  configuration.). 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T96-01-51 
to  prevent  malfunction  of  the  safety 
interlock  system  of  the  main  deck  cargo 
door,  which  could  result  in  the  opening 
of  the  main  deck  side  cargo  door  during 
flight,  and  subsequent  rapid 
decompression  of  the  airplane.  The  AD 
requires  repetitive  inspections  of  the     - 
latch  safety  pins  of  the  main  deck  side 
cargo  door  to  ensure  that  the  door  is 
securely  latched  and  locked.  The  AD 
also  requires  deactivation  of  the 
"LATCHES  UNLOCKED"  Ught  at  the 
door  op>erating  panel,  and  the  "DOOR 
UNLOCKED"  light  at  the  flight  engineer 
(F/E)  panel;  as  well  as  the  fabrication 
and  installation  of  a  placard  to  indicate 
that  the  "DOOR  UNLOCK"  light  at  the 
F/E  panel  has  been  deactivated.  These 
actions  are  required  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

The  AD  also  provides  for  the 
termination  of  these  requirements 
following  accomplishment  of  a 
modification  that  positively  addresses 
the  identified  unsafe  condition  and  that 
has  been  approved  by  the  FAA. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  pubUc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  January  3,  1996,  to 
all  known  U.S.  owners  and  operators  of 
the  affected  Boeing  Model  747-100  and 
-200  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFT? 
39.13)  to  make  it  effeaive  to  all  persons. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 
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Lorruiients  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  PoHdes  and  Procedures  (44 


FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety.     ^ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(gJ.  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-51     Boeing:  Amendment  39-9492. 
Docket  96-NM-Ol-AD. 
Applicability:  Model  747-100  series 
airplanes  having  serial  numbers  19637. 
19638.  19642.  19647,  19648.  19657.  19725. 
20320.  and  20347,  that  have  been  modified 
in  accordance  with  Supplemental  Type 
Certificate  (STC)  SA2322SO;  and  Model  747- 
200  series  airplane  having  serial  number 
20010  that  has  been  modified  in  accordance 
with  STC  SA4227NM  D:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  re(>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  {jerformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  malfunction  of  the  safety 
interlock  system  of  the  main  deck  cargo  door 


and  subsequent  rapid  decompression  of  the 
airplane  due  to  in-flight  opening  of  the  main 
deck  side  cargo  door,  accomplish  the 
following: 

(a)  Notwithstanding  the  requirements  of 
paragraph  E.  of  AD  90^9-06.  amendment 
39-6581,  within  3  days  after  the  effective 
date  of  this  AD,  deactivate  the  "LATCHES 
UNLOCKED"  light  at  the  door  operating 
panel  and  the  "DOOR  UNLOCKED"  light  at 
the  flight  engineer  (F/E)  panel;  and  fabricate 
and  install  placards;  in  accordance  with  a 
method  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate. 

(b)  Within  3  days  after  the  effective  date  of 
this  AD.  accomplish  the  requirements  of 
paragraphs  (b)(1).  (b)(2).  (b)(3),  (b)(4),  (b)(5). 
AND  (b)(6)  of  this  AD.  Repeat  these 
procedures  thereafter  prior  to  each  flight. 
These  procedures  must  be  fjerformed  by 
properly  trained  and  qualified  maintenance 
personnel. 

(1)  Close  the  main  deck  side  cargo  door  in 
accordance  with  normal  operations 
procedures. 

(2)  Unscrew,  lift,  and  secure  the  door  lower 
access  panels  in  the  "UP"  position. 

(3)  Perform  a  visual  inspection  of  all  12 
latch  and  lock  arms  to  ensure  that  they  are 
overcenfer  in  the  "LOCKED"  position  and 
that  all  alignment  marks  line-up  correctly. 

(4)  Perform  a  detailed  visual  inspection  to 
ensure  that  the  ten  photo  scanner  alignment 
holes  in  latches  2  through  1 1  have  no 
obstructions. 

(i)  Counting  forward  to  aft.  install  pins  in 
photo  scanner  alignment  holes  in  latch 
assemblies  2  through  11.  The  safety  pins 
must  engage  the  lock  arm  and  latch  arm 
lever,  and  go  completely  through  the  latch 
assembly. 

(ii)  All  latch  safety  pins  must  be  fastened 
together  with  a  safety  cable,  and  the  safety 
cable  must  be  attached  to  the  main  deck  door 
sill  protector. 

(iii)  Lower  and  secure  the  lower  access 
panels  in  place. 

(iv)  Open  circuit  breaker  HC5,  located  on 
P-10,  main  power  center-left. 

(5)  To  close  the  pressure  vent  door  on  the 
main  deck  side  cargo  door,  accomplish 
paragraphs  (b)(5)(i),  (b)(5)(ii),  (b)(5)(iii).  AND 
(b){5)(iv)ofthisAD: 

(i)  Remove  pressure  vent  door  cover: 
(ii)  Manually  retract  the  two  solenoid 
valves  to  allow  pressure  vent  door  closure; 
(iii)  Close  pressure  vent  door;  and 
(iv)  Replace  vent  door  cover. 

(6)  All  safety  pins  must  be  removed  before 
opening  or  operating  cargo  door. 

(c)  Accomplishment  of  a  modification  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  ACO,  FAA.  Small  Airplane 
Directorate,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO.  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(e)  Sf>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
January  29, 1996,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T96-01-51, 
issued  on  January  3, 1996.  which  contained 
the  requirements  of  this  amendment 

Issued  in  Renton,  Washington,  on  January 
17, 1996. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-845  Filed  1-22-96;  8:45  am) 
BILUNG  CODE  491fr-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-24] 

Amendment  to  C  ass  £  Airspace: 
Jasper,  QA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Jasper.  GA,  to 
accommodate  a  NDB  RWY  04  Standard 
Instrument  Approach  Procedure  (SLAP) 
at  Canton.  GA.  for  the  Cherokee  County 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
.  accommodate  this  SLAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery.  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570.  I 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  Class  E  airspace 
at  Jasper,  GA  (60  FR  58021).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  the 
Cherokee  County  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 


were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16,  1996.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Jaspar,  GA,  to  accommodate  a  NDB 
RWY  04  SIAP  and  for  IFR  operations  at 
Canton,  GA,  for  the  Cherokee  County 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established' 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1     [Arrendec; 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  GA  ES  Jasper,  GA  [Revised] 

Jasper/Pickens  County  Airport,  GA 
(lat.  34°27'05"  N,  long.  84=27'24"  W) 

Canton/Cherokee  County  Airport 
(lat.  34''18'38"N.  lone.  84''25'26"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  10-mile  radius 

of  the  Jasper/Pickens  County  Airport  and 

within  a  8.5-mile  radius  of  the  Canton/ 

Cherokee  County  Airport. 

•         •         •         *         * 

Issued  in  College  Park,  Georgia,  on  January 
9.  1996. 

Benny  L.  McGlamery, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  96-849  Filed  1-22-96;  8:45  am) 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-1] 

Removal  of  Class  D  and  E2  Airspace; 
Lawrenceville,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  removes 
Class  D  and  E2  airspace  at 
Lawrenceville,  GA.  A  non-federal 
control  tower  being  constructed  at  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport,  due  to  be  opened  in 
November,  1995,  has  been  delayed 
indefinitely.  Therefore,  the  Class  D  and 
E2  surface  area  airspace  for  the  airport 
must  be  revoked. 

EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

Class  D  and  E2  surface  area  airspace 
at  Lawrenceville,  GA,  were  established 
to  support  the  planned  opening  of  a 
non-federal  control  tower  at  the 
Ivawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  Due  to  construction 
problems,  the  opening  has  been  delayed 
indefinitely.  Therefore,  the  Class  D  and 
E2  airspace  are  not  necessary.  This  rule 
will  become  effective  on  the  date 
specified  in  the  DATES  section.  Since 
this  action  removes  the  Class  D  and  E2 
surface  area  airspace,  and  as  a  result, 
eliminates  the  impact  of  Class  D  and  E2 
airspace  on  users  of  the  airspace  in  the 
vicinity  of  the  Lawrenceville/Gwinnett 
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County-Briscoe  Field  Airport.  iioUce 
and  public  procedure  under  5  U.S.C 
553(b)  are  unnecessary. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  Class  D  and  E2 
airspace  at  Lawrenceville,  GA.  A  non- 
federal control  tower  being  constructed 
at  the  Lawrenceville/Gwinnett  County- 
Briscoe  Field  Airport,  due  to  be  opened 
in  November.  1995.  has  been  delayed 
indefinitely.  Therefore,  the  Class  D  and 
E2  surface  area  airspace  established  to 
support  the  control  tower  at  the  airport 
must  be  revoked. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g):  40103,  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  14  CFR  11.69. 

§71.1    [Amenctod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASO  GA  D  Lawrenceville,  GA  [Removed] 


I'ara^^aph  6002    Class  E  air^poLt  j.-LUi 
designated  as  a  surface  area  for  an  airport 

*         «         *         «         * 

ASO  GA  E2  Lawrenceville.  GA  [Removed] 

***** 

Issued  in  College  Park,  Georgia,  on  January 
11,  1996. 

Benny  L.  McGlamery, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  96-897  Filed  1-22-96;  8;45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  9&-ANM-16] 

Amendment  of  Class  E  Airspace; 
Ogden.  UT 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Ogden.  Utah.  Class  E  airspace  to 
accommodate  new  holding  fixes  for  air 
traffic  associated  with  the 
commissioning  of  the  new  runway  at 
Salt  Lake  City  International  Airport,  Salt 
Lake  City,  Utah.  The  amendment  brings 
pubhcations  up-to-date  giving 
continuous  information  to  the  aviation 
public. 

EFFECTIVE  DATE:  0901  UTC.  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  ANM-537.  Federal 
Aviation  Administration.  Docket  No. 
95-ANM-16.  1601  Lind  Avenue  SW., 
Renton.  Washington.  98055^056;. 
telephone  number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
History 

On  September  29,  1995,  the  FAA 
proposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  amending  the  Salt  Lake  City,  Utah, 
Class  E  airspace  designation  (60  FR 
50506).  Interested  parties  were  invited 
to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datujn  83.  Class  E  airspace  is  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C  dated  August  17,  1995,  and 
effective  September  16,  1995  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 


airspace  at  Ogden,  Utah.  The  FAA  has 
determined  that  this  proposed 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cujrent.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing.  14 
CFR  part  71  is  amended  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389,  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005-CIass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ANM  UT  E5  Ogden,  UT  [Revised] 

Ogden-Hinckley  Field.  UT 

(lat.  41''11'46"  N,  long.  112°00'44"  W) 
Ogden  VORTAC 

(lat.  41''13'27"N.  long.  112''05'54"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  on  the  north 
by  lat.  41°27'00"  N,  on  the  east  by  long. 
lll''55'03"  VV.  on  the  south  by  lat.  41°0000" 
N,  and  on  the  west  by  long.  112''22'03"  W, 
and  within  4  miles  southwest  and  8.3  miles 
northeast  of  the  Ogden  VORTAC  316°  radial 
extending  from  the  VORTAC  to  16.1  miles 
northwest  of  the  VORTAC;  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  bounded  on  the  east  by  long. 
lll''50'03"  VV,  on  the  south  by  lat.  41°00'00" 
N,  on  the  west  by  long.  1 12°45'03"  W,  and 
on  the  north  by  the  south  boundary  of  V-288. 
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4.  Section  1000.27  is  revised  to  read         concerned  with  reducing  the  risk  to 


. ^  -11  »i-_ 


§  1000.32    Directorate  for  Administration. 
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that  airspace  west  of  Ogden  bounded  on  the 
south  and  west  by  the  Wendover  Airport.  UT, 
Class  E  airsp>ace  area,  on  the  north  by  V-6 
and  on  the  east  by  long.  112°45'03"  W.  that 
airspace  west  of  Ogden  bounded  on  the  east 
by  long.  112°45'03"  W,  on  the  south  by  V- 
6  and  on  the  north  by  V-288.  that  airspace 
northwest  of  Ogden  within  8.7  miles 
southwest  of  the  Ogden  VORTAC  316°  radial 
extending  from  the  north  boundary  of  V-288 
to  54.9  miles  northwest  of  the  VORTAC.  that 
airspace  northwest  of  Ogden  bounded  on  the 
southwest  by  V-101.  on  the  northwest  by  C- 
142-464.  and  on  the  east  by  V-257  that 
airspace  north  of  Ogden  within  8.7  miles 
west  and  6.1  miles  east  of  Ogden  VORTAC 
345°  radial  extending  from  the  north 
boundary  of  V-288  to  36.6  miles  north  of  the 
VORTAC.  excluding  that  airspace  within  the 
1 .200-foot  floor  of  the  Logan.  UT.  Class  E 
airspace  area;  that  airspace  east  of  Ogden 
extending  upward  from  10.500  feet  MSL 
bounded  on  the  north  by  V-288,  on  the  south 
by  V-6  and  on  the  west  by  long.  111°50'03" 
W.  and  that  airspace  bounded  on  the  north 
by  V-6.  on  the  southeast  by  V-32,  on  the 
south  by  lat.  41°00'00  "  N.  and  on  the  west 
by  long.  111°50'03"  W;  that  airspace 
extending  upward  from  8.500  feet  MSL 
bounded  on  the  north  by  the  intersection  of 
V-484  and  V-465.  east  along  V-465  to  V- 
101.  southeast  along  V-lOl.  southeast  along 
V-101  to  V-288.  west  along  V-288  to  V-484. 
northwest  along  V-484  to  the  point  of 
beginning,  excluding  the  1,200-foot  floor  of 
the  Ogden-Hinckley.  UT.  Class  E  airspace 
areas  emd  that  airspace  within  the  confines  of 
Federal  airways. 
•         •         *         •         • 

Issued  in  Seattle,  Washington,  on 
December  19.  1995. 

Richard  E.  Prang, 

Acting  Assistance  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
jFR  Doc.  96-850  Filed  1-22-96;  8:45  am) 
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'.ONSUMEP  PRODUCT  SAFETY 

COMMISION 

■  5  f-  Fq  Par!  lOOC 

Comm,ssior  Organization  ana 

^  u  P  c  t'  o  ^  s  I 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  revising 
its  statement  of  organization  and 
functions  to  reflect  the  elimination  of 
the  Directorate  for  Epidemiology  and 
the  transfer  of  its  functions  to  the 
renamed  Directorate  for  Epidemiology 
and  Health  Sciences,  to  the  Directorate 
for  Engineering  Sciences,  and  to  the 
Office  of  Information  Systems. 
EFFECTIVE  DATE:  January  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 


General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207,  telephone  301-504-0980. 
SUPPLEMENTARY  INFORMATION: 

The  sections  describing  the 
Directorate  for  Engineering  Sciences,  the 
Office  of  Information  Services,  and  the 
former  Directorates  for  Health  Sciences 
and  Epidemiology  have  been  amended 
to  reflect  the  transfer  of  functions  from 
the  former  Directorate  for  Epidemiology. 
The  injury  data  collection  and  analysis 
functions  from  the  former  Directorate 
for  Epidemiology  have  been  transferred 
to  the  new  Directorate  for  Epidemiology 
and  Health  Sciences;  the  human  factors 
research  functions  have  been  transferred 
to  the  Directorate  for  Engineering 
Sciences;  and  the  National  Injiuy 
Information  Clearinghouse  has  been 
transferred  to  the  Office  of  Information 
Services.  Editorial  changes  have  been 
made  to  the  description  of  the 
Directorate  for  Engineering  Sciences. 

In  addition,  for  consistency  with 
section  1000.12,  the  Directorate  for 
Laboratory  Sciences  has  been  added  in 
section  1000.21  to  the  list  of 
organizations  over  which  the  Assistant 
Executive  Director  for  Hazard 
Identification  and  Reduction  has  line 
authority. 

Since  this  rule  relates  solely  to 
internal  agency  management,  pursuant 
to  5  U.S.C.  553(b),  notice  and  other 
public  procedures  are  not  required  and 
it  is  effective  immediately  on  the 
specified  effective  date.  Further,  this 
action  is  not  a  rule  as  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612  and,  thus,  is  exempt  from  the 
provisions  of  the  Act. 

I  ist  <>f  Subjects  in  16  CFR  Part  1000 

f 

Organization  and  functions 
(goverrunent  agencies). 

Accordingly,  16  CFR  part  1000  is 
amended  as  follows: 

PART  100C— [AMENDED] 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a). 

2.  Section  1000.12  is  revised  to  read 

as  follows- 

§1000.12    Organizational  Structure. 

The  Consumer  Product  Safety  ' 
Commission  is  composed  of  the 
principal  units  Usted  in  this  section. 

(a)  The  following  imits  report  directly 
to  the  Chairman  of  the  Commission: 

(1)  Office  of  the  General  Counsel; 

(2)  Office  of  Congressional  Relations; 

(3)  Office  of  the  Secretary; 

(4)  Office  of  the  Inspector  General; 

(5)  Office  of  Equal  Employment 
Opportunity  and  Minority  Enterprise; 


(6)  Office  of  the  Executive  Director. 

(b)  The  following  units  report  directly 
to  the  Executive  Director  of  the 
Commission: 

(1)  Office  of  the  Budget; 

(2)  Office  of  Hazard  Identification  and 
Reduction; 

(3)  Office  of  Information  and  Public 
Affairs; 

(4)  Office  of  Compliance; 

(5)  Office  of  Planning  and  Evaluation; 

(6)  Office  of  Human  Resources 
Management; 

(7)  Office  of  Information  Services; 

(8)  Directorate  for  Administration; 

(9)  Directorate  for  Field  Operations. 

(c)  The  following  units  report  directly 
to  the  Assistant  Executive  Director  for 
Hazard  Identification  and  Reduction: 

(1)  Directorate  for  Economic  Analysis; 

(2)  Directorate  for  Epidemiology  and 
Health  Sciences; 

(3)  Directorate  for  Engineerihg 
Sciences; 

(4)  Directorate  for  Laboratory 
Sciences. 

3.  Section  1000.26  is  revised  to  read 
as  follows: 

§1000.26    Office  of  Information  Services. 

The  Office  of  Information  Services, 
which  is  managed  by  the  Assistant 
Executive  Director  for  Information 
Services,  is  responsible  for  general 
policy,  controlling  and  conducting 
managerial  activities  and  operations 
relating  to  the  collection,  use,  and 
dissemination  of  information  by  the 
agency.  The  Office  manages  the 
Commission's  information  system  that 
supports  all  its  program  activities.  The 
Office  provides  automated  data 
processing  and  operational  support  for 
data  collection,  information  retrieval, 
report  generation,  electronic  mail,  and 
statistical  and  mathematical  operations 
of  the  agency.  The  Office  maintains  the 
agency's  local  and  wide  area  networks 
and  develops  and  supports  other 
network  appUcations.  The  Office 
develops  plans  for  improving  agfency 
operations  through  the  use  of 
information  technology.  The  Office's 
functional  responsibilities  include 
planning,  organizing,  and  directing 
information  resources  management 
(including  records  management  and 
related  requirements),  and  the  managing 
of  the  agency's  management  directives 
system.  The  Office  administers  the 
Commission's  telecommimications 
services  including  the  agency's  toll-free 
Hotline  by  which  the  public  reports 
hazardous  consumer  products  and 
receives  information  about  product 
recalls  and  product  hazards.  It  also 
oversees  operation  of  the  Commission's 
Internet  and  fax-on-demand  services.  It 
administers  the  National  Injury 
Information  Clearinghouse. 
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SUPPLEMENTARY  INFORMATION: 
Commission  Regulations  have  been 


Associate  Director,  or  a  Regional 
Counsel  of  the  Division,  or  a  Regional 


Issued  in  Washington,  DC,  on  January  11, 
1996. 


\-{)H  Fpdpral  Rp<;istpr  /  Vol.  61.  No.  l'^   '  T-^sday.  January  23.  1996  /  Rules  and  Regulations 


reuerai   Register   '    v  ui 


t)i. 


No    15  /  Tuesday.  January  23.  1996  /  Rules  and  Kegulations  1709 


4.  Section  1000.27  is  revised  to  read 
as  follows: 

f  100027    Directorate  for  Epki«mk>logy 
and  HMttti  Scl«nc«s. 

The  Directorate  for  Epidemiology  and 
Health  Sciences,  which  is  managed  by 
the  Associate  Executive  Director  for 
Epidemiology  and  Health  Sciences,  is 
responsible  for  injury  analysis  to 
identify  and  document  information  on 
consumer-product  related  hazards  or 
hazard  patterns,  and  for  developing  and 
implementing  health  science  policies 
and  programs.  The  Directorate  collects 
data  on  consumer  product-related 
hazards  and  potential  hazards, 
determines  the  frequency,  severity,  and 
distribution  of  the  various  types  of 
injuries,  and  investigates  their  causes.  It 
collects  health  science,  exposure,  and 
medical  data;  reviews  and  evaluates 
toxicological.  physiological,  medical 
and  chemical-related  hazards;  and 
determines  exposure,  uptake  and 
metabolism,  including  information  on 
pHspulation  segments  at  risk.  It  assesses 
the  effects  of  product  safety  standards 
and  programs  on  consumer  injuries  and 
conducts  epidemiological  and  health 
studies  and  research  in  the  field  of 
consumer  product-related  injuries.  The 
Directorate  performs  risk  assessments 
for  chemical,  physiological  and  physical 
hazards  based  on  methods  such  as 
medical  injury  modeling  and  on  injury 
and  incident  data  for  mechanical, 
thermal,  chemical  and  electrical  hazards 
in  consumer  products.  The  Directorate 
provides  statistical  support  for  other 
Commission  organizations  including. 
but  not  limited  to,  standards 
development,  certification  programs, 
and  sampling  for  field  inspection 
programs.  It  maintains  and  manages  the 
National  Electronic  Injxuy  Surveillance 
System  (NEISS).  It  provides  the 
Commission's  primary  source  of 
technical  expertise  for  implementation 
of  the  Poison  Prevention  Packaging  Act. 
The  Directorate  assists  in  the 
development  and  evaluation  of  product 
safety  standards  and  test  methods  based 
on  the  chemical,  biological  and  medical, 
statistical  and  epidemiological  sciences. 
It  provides  support  to  the  Commission's 
regulatory  development  and 
enforcement  activities.  It  manages 
hazard  identification  and  analysis  and 
hazard  assessment  and  reduction 
projects  as  assigned.  The  Directorate 
provides  baison  with  the  National 
Toxicology  Program,  the  Department  of 
Health  and  Human  Services,  the 
Occupational  Health  and  Safety 
Administration,  the  Environmental 
Protection  Agency,  the  Centers  for 
Disease  Control,  other  federal  agencies 
and  programs,  and  other  organizations 


concerned  with  reducing  the  risk  to 
consumers  from  exposure  to  all  the 
hazards  the  Commission  must  address. 

5.  Section  1000.29  is  revised  to  read 
as  follows: 

§  1000.29  Directorate  for  Engineering 
Sciences. 

The  Ehrectorate  for  Engineering 
Sciences,  which  is  managed  by  the 
Associate  Executive  Director  for 
Engineering  Sciences,  is  responsible  for 
developing  technical  policy  for  and 
implementing  the  Commission's 
engineering  programs.  The  Directorate 
manages  hazard  assessment  and 
reduction  projects  as  assigned  by  the 
Office  of  Hazard  Identification  and 
Reduction;  provides  engineering 
technical  support  and  product  safety 
assesments  for  the  Office  of  Compliance; 
provides  engineering,  scientific,  and 
technical  expertise  to  the  Commission 
and  Commission  staff  as  requested;  and 
provides  engineering  technical  support 
to  other  Commission  organizations, 
activities,  and  programs  as  needed.  The 
Directorate  develops  and  evaluates 
product  safety  standards,  product  safety 
tests  and  test  methods,  performance 
criteria,  design  specifications,  and 
quality  control  standards  for  consumer 
products,  based  on  engineering  and 
scientific  methods.  It  conducts 
engineering  analysis  and  testing  of  the 
safety  of  consumer  products,  and 
evaluates  and  participates  in  the 
development  of  mandatory  and 
voluntary  standards  for  consumer 
products  including  engineering  and 
human  factors  analyses  in  support  of 
standards  development  and  product 
compliance  testing.  The  Directorate 
performs  or  monitors  research  ffr 
consmner  products  in  a  broad  array  of 
engineering  disciplines  including 
chemical,  electrical,  fire  protection, 
human  factors,  and  mechanical 
engineering.  It  conducts  and  coordinates 
engineering  research,  testing,  and 
evaluation  activities  with  other  federal 
agencies,  private  industry,  and 
consumer  interest  groups.  The 
Directorate  conducts  human  factors 
studies  and  research  of  consumer 
product  related  injiuies.  including 
evaluations  of  labels,  signs  and  symbols, 
instructions,  and  other  measures 
intended  to  address  the  human 
component  of  injury  prevention.  The 
Directorate  provides  technical 
supervision  and  direction  of  engineering 
activities  including  tests  and  analyses 
'  conducted  in  the  field. 

6.  Section  1000.30  is  removed  and 
reserved. 

7.  Section  1000.32  is  revised  to  read 
as  follows: 


S  1000.32    Directorate  for  Administration. 

The  Directorate  for  Administration, 
which  is  managed  by  the  Associate 
Executive  Director  for  Administration, 
is  responsible  for  formulating  general 
administrative  policies  supporting  the 
Commission  in  the  areas  of  financial 
management,  procurement,  and  general 
administrative  support  services 
including  property  and  space 
management,  physical  secxuity, 
printing,  and  warehousing.  The 
Directorate  is  responsible  for  the 
payment,  accounting,  and  reporting  of 
all  expenditures  within  the  Commission 
and  for  operating  and  maintaining  the 
Commission's  accounting  system  and 
subsidiary  Management  Information 
System  which  allocates  staff  work  time 
and  costs  to  programs  and  projects. 

8.  In  section  1000.21,  the  second 
sentence  is  revised  to  read  as  follows: 

§  1000.21    Office  of  Hazard  Identification 
and  Reduction. 

*  *  •  'The  Office  reports  to  the 
Executive  Director,  and  has  line 
authority  over  the  Directorates  for 
Epidemiology  and  Health  Sciences, 
Economic  Analysis,  Engineering 

Sciences,  and  Laboratory  Sciences."  *  * 

* 

Sadjre  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Parts  11  and  140 

Delegations  of  Authority 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commodity  Futures  Trading 
Commission  has  revised  certain 
provisions  of  the  Commission's 
Regulations  to  expand  or  revise 
delegations  of  authority  previously 
delegated  either  exclusively  to  the 
Director  of  the  Division  of  Enforcement 
or  to  the  Director  and  the  former  Deputy 
Directors  of  the  Division  of 
Enforcement. 

EFFECTIVE  DATE:  January  23,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  L.  Walsh,  Attorney,  Division  of 
Enforcement.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  EX:  20581.  Telephone: 
(202)  41&-5330. 


UMI 


SUPPLEMENTARY  INFORMATION: 
Commission  ReguLiVins  nave  been 
amended  to  reflect  the  fact  that  certain 
authority  previously  delegated 
exclusively  to  the  Director  and/or  the 
former  Deputy  Directors  of  the  Division 
of  Enforcement  has  been  delegated  to 
the  Division's  Deputy  Directors, 
Program  Coordinator,  Chief  Counsel, 
Associate  Directors,  and/or  Regional 
Counsel,  and  the  Commission's 
Regional  Directors  as  well. 

List  of  Subjects 

17CFRPart  11 

Administrative  practice  and 
procedure.  Commission  Rules  of 
Practice,  Investigations. 

17  CFR  Part  140 

Authority  delegations.  Organization 
and  functions. 

PART  11— {AMENDED] 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  4a(j),  9  and  15, 12, 
12a(5),  unless  otherwise  noted. 

§11.2    [Amended] 

2.  Section  11.2,  paragraph  (b)  is 
amended  by  revising  the  phrase  "to  the 
Director  of  the  Division  of  Enforcement 
the  authority  to  grant  to  any 
Commission  employee  under  his 
direction"  to  read  "to  its  Regional 
Directors  and  to  the  Director,  the  Deputy 
Directors,  the  Program  Coordinator,  the 
Chief  Counsel,  the  Associate  Directors, 
and  the  Regional  Counsel  of  the 
Division  of  Enforcement  the  authority  to 
grant  to  any  employee  of  the  Division  of 
Enforcement". 

§11.7     [Ame^aed 

3.  Section  11.7,  paragraph  (a)  is 
amended  by  revising  the  phrase  "the 
express  approval  of  the  Director  of  the 
Division  of  Enforcement;  his  approval 
shall  not  be  given  unless  it  has  been 
shown  to  the  satisfaction  of  the  Division 
Director"  to  read  "the  express  approval 
of  either  the  Director,  a  Deputy  Director, 
the  Program  Coordinator,  the  Chief 
Counsel,  an  Associate  Director,  or  a 
Regional  Counsel  of  the  Division  of 
Enforcement,  or  a  Regional  Director  of 
the  Commission;  approval  shall  not  be 
given  unless  it  has  been  showTi". 

Appendix  A  to  Part  11 — [Amended] 

4.  Appendix  A  to  Part  11  is  amended 
by  revising  the  phrase  "Unless 
otherwise  provided  for  by  the  Director 
of  the  Division"  to  read  "Unless 
otherwise  provided  for  by  either  the 
Director,  a  Deputy  Director,  the  Program 
Coordinator,  the  Chief  Counsel,  an 


Associate  Director,  or  a  Regional 
Counsel  of  the  Division,  or  a  Regional 
Director  of  the  Commission". 

PART  140— [AMENDED] 

5.  The  authority  citation  for  peirt  140 
continues  to  read  as  follows: 

\iithority:  7  U.S.C.  4a  and  12a. 

§140  72     'Amended] 

b.  Section  140.72,  paragraph  (a)  is 
amended  by  revising  the  phrase  "the 
Director  of  the  Division  of  Enforcement, 
each  Deputy  Director  of  the  Division  of 
Enforcement"  to  read  "the  Director  of 
the  Division  of  Enforcement,  each 
Deputy  Director  of  the  Division  of 
Enforcement,  the  Program  Coordinator 
of  the  Division  of  Enforcement,  each 
Associate  Director  of  the  Division  of  ' 
Enforcement,  the  Chief  Counsel  of  the 
Division  of  Enforcement". 

§140  73     [Amended' 

7.  The  heading  of  §  140.73  is  revised 
to  read  "Delegation  of  authority  to 
disclose  information  to  United  States, 
States,  and  foreign  government  agencies 
and  foreign  futures  authorities." 

8.  Section  140.73,  paragraph  (a) 
introductory  text  is  amended  by  revising 
the  phrase  "the  Director  of  the  Division 
of  Enforcement,  and  in  his  or  her 
absence  to  each  Deputy  Director  of  the 
Division"  to  read  "the  Director  of  the 
Division  of  Enforcement,  each  Deputy 
Director  of  the  Division  of  Enforcement, 
the  Program  Coordinator  of  the  Division 
of  Enforcement,  the  Chief  Counsel  of  the 
Division  of  Enforcement,  each  Associate 
Director  of  the  Division  of 
Enforcement". 

9.  Section  140.73(a)(3)  is  amended  by 
revising  the  phrase  "Any  department  or 
agency  of  any  foreign  government  or  any 
political  subdivision  thereof  to  read 
"Any  foreign  futures  authority,  as 
defined  in  section  la(lO)  of  the  Act,  or 
any  department  or  agency  of  any  foreign 
government  or  political  subdivision 
thereof  and  by  revising  the  phrase  "to 
which  such  foreign  government  or 
political  subdivision  or  any  department 
or  agency  thereof  is  a  party"  to  read  "to 
which  such  foreign  government  or 
pohtical  subdivision  or  any  department 
or  agency  thereof,  or  foreign  futures 
authority  is  a  party". 

The  foregoing  rules  are  effective 
January  23,  1996.  The  Commission  finds 
that  the  rules  relate  solely  to  agency 
management  and  personnel,  and  that 
the  rulemaking  requirements  of  the 
Administrative  Procedure  Act.  as 
codified,  5  U.S.C.  553.  do  not  apply. 


Issued  in  Washington,  DC,  on  January  11, 
1996. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

(PR  Doc.  96-753  Filed  1-22-96;  8:45  am) 
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17  CFR  Part  30 

Foi^ign  Option  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
authorizing  option  contracts  on  the 
Nikkei  300  stock  index  futures  contract 
traded  on  the  Singapore  International 
Monetary  Exchange  Limited  (SIMEX)  to 
be  offered  or  sold  to  persons  located  in 
the  United  States.  This  Order  is  issued 
pursuant  to:  (1)  Commission  rule 
30.3(a).  17  CFR  30.3(a),  which  makes  it 
unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product 
until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States;  and 
(2)  the  Commission's  Order  issued  on 
July  20,  1988,  53  FR  28826  (July  29, 
1988),  authorizing  certain  option 
products  traded  on  SIMEX  to  be  offered 
or  sold  in  the  United  States. 
EFFECTIVE  DATE:  February  22,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Rosenfeld,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  follo>ving 
Order: 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  Commission  Rule  30.3(a) 
Permitting  Option  Contracts  on  the 
Nikkei  300  Stock  Index  Futures  Contract 
Traded  on  the  Singapore  International 
Monetary  Exchange  Limited  To  Be 
Offered  or  Sold  in  the  United  States 
Thirty  Days  After  Publication  of  This 
Notice  in  the  Federal  Register  Absent 
Further  Notice 

By  Order  issued  on  July  20,  1988 
(Initial  Order),  the  Commission 
authorized,  pursuant  to  Commission 
rule  30.3(a),'  certain  option  products 


1  Commission  rule  30.3(a),  17  CFR  30.3(a).  makes 
it  unlawful  for  any  person  to  engage  in  the  offer  or 
sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 
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traded  on  the  Singapore  International 
Monetary  Exchange  Limited  (SIMEX)  to 
be  offered  or  sold  in  the  United  States. 
53  FR  28826  (July  29,  1988).  Among 
other  conditions,  the  Initial  Order 
specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder.  *   *   *  no  offer  or  sale  of  any 
SIMEX  option  product  in  the  United  States 
shall  be  made  until  thirty  days  after 
publication  in  the  Fed«-al  Regtster  of  notice 
specifying  the  particular  option(s)  to  be 
offered  or  sold  pursuant  to  this  Order. 

By  letter  dated  Jime  15.  1994.  SIMEX 
through  its  counsel  represented  that  it 
would  be  introducing  an  option  contract 
based  on  the  Nikkei  300  Stock  Index 
futures  contract.  SIMEX  has  requested 
that  the  Commission  supplement  its 
Initial  Order  and  subsequent  Orders  ^ 
authorizing  options  on  the  Eurodollar, 
Japanese  Yen.  Deutsche  Mark,  3-Month 
Euroyen  Interest  Rate,  Nikkei  Stock 
Average  and  Long-Term  Japanese 
Government  Bond  futures  contracts  by 
also  authorizing  SIMEX's  option 
contracts  on  the  Nikkei  300  Stock  Index 
futures  contract  to  be  offered  or  sold  to 
persons  in  the  United  States.  Upon  due 
consideration,  and  for  the  reasons 
previously  discussed  in  the  Initial 
Order,  the  Commission  believes  that  the 
request  for  authorization  to  offer  or  sell 
option  contracts  on  the  Nikkei  300 
Stock  Index  futures  contract  ^  should  be 
granted. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's 
Initial  Order  issued  on  July  20.  1988. 
and  subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  SIMEX's  option 
contracts  on  the  Nikkei  300  Stock  Index 
futures  contract  to  be  offered  or  sold  to 
persons  located  in  the  United  States 
thirty  days  after  publication  of  this 
Order  in  the  Federal  Register,  unless 
prior  to  that  date  the  Commission 
receives  any  comments  which  may 
result  in  a  determination  to  delay  the 
effective  date  of  the  Order  pending 
review  of  such  comments.  Under  such 
circumstances  the  Commission  will 
provide  notice. 


i  See  59  FR  27233  (May  26.  1994):  57  FR  2675 
Oanuary  23,  1992);  and  55  F^  26428  (Juno  28. 
1990). 


Contract  Specifications 

Options  on  Nikkei  300  Stock  Index 
Futures  Contract 

Underlying  Interest 

One  (1)  SIMEX  Nikkei  300  stock 
index  futures  contract. 

Contract  Months 

Options  available  on  three  (3)  serial 
months  and  five  quarterly  months  in  the 
March,  June,  September  and  December 
cycle. 

Trading  Hours 

8:00  a.m.  to  10:15  a.m.  (Singapore  time) 
11:15  a.m.  to  2:15  p.m.  (Singapore  time) 

Minimum  Price  Fluctuation  (Tick  Size 
and  Value) 

0.1  point  of  Nikkei  Stock  Index  300 
(also  known  as  one  tick)=V  1,000  per 
contract. 

Strike  Prices 

Strike  prices  are  set  in  integer 
multiples  of  5  points  on  the  Nikkei 
Stock  Index  300.  15  strike  prices  are  set 
at  5  point  intervals  above  and  15  strike 
prices  at  5  point  intervals  below  an  at- 
the-money  strike  (i.e.,  a  total  of  31  strike 
prices).  Additional  strike  prices  will  be 
established  as  the  underlying  Nikkei 
Stock  Index  300  futures  price  rises  or 
falls. 

Exercise 

American  style,  i.e.,  buyers  of  futures 
options  may  exercise  their  options  on 
any  business  day  when  the  option  is 
traded. 

In  the  absence  of  contrary  instructions 
delivered  to  the  clearing  house,  an 
option  in  the  March  quarterly  cycle  will 
be  exercised  automatically  on  the  day  of 
determination  of  the  final  settlement 
price. 

An  in-the-money  option  that  expires 
in  a  month  other  than  those  in  the 
March  queirterly  cycle  will  be  exercised 
automatically  on  the  day  of  termination 
of  trading. 

An  option  in  the  March  quarterly 
cycle  is  in-the-money  if  the  final 
settlement  price  of  the  underlying 
futures  contract  is  above  the  exercise 


price  in  the  case  of  a  call,  or  is  below 
the  exercise  price  in  the  case  of  a  put. 

An  option  that  expires  in  a  month 
other  than  those  in  the  March  quarterly 
cycle  is  in-the-money  if  the  settlement 
price  of  the  underlying  futures  contract 
at  the  termination  of  trading  is  above  the 
exercise  price  in  the  case  of  a  call,  or  is 
below  the  exercise  price  in  the  case  of 
a  put. 

Last  Trading  Day 

The  last  trading  day  is  the  business 
day  before  the  second  Friday  of  the 
contract  month. 

Minimum  Margin  Requirements 

The  SPAN  margining  system  shall  be 
applicable  to  the  margining  of  options 
on  the  Nikkei  300  stock  index  futures 
contract. 

Position  Limits 

3.000  futures-equivalent  contracts  net 
long  or  net  short  in  all  contract  months 
combined.  Positions  will  be  aggregated 
with  open  positions  in  the  underlying 
Nikkei  Stock  Index  300  futures  contract. 

Trading  Hahs 

There  will  be  no  trading  in  any 
options  contract  when  the  SIMEX 
Nikkei  Stock  Index  300  futures  contract 
is  bid  or  offered: 

(1)  At  its  initial  daily  price  limit;  or 

(2)  At  its  expanded  daily  price  limit, 
except  that  the  above  provisions  shall 
not  apply  on  an  option's  last  day  of 
trading. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures,  Commodity 
options.  Foreign  transactions. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1 .  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4,  4C,  and  8a  of 
the  (Commodity  Exchange  Act,  7  U.S.C.  2,  6, 
6c  and  12a. 

2.  Appendix  B  to  Part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  the  "Singapore 
International  Monetary  Exchange 
Limited"  to  read  as  follows: 


Appendix  B.— Option  Contracts  Permitted  to  be  Offered  or  Sold  in  the  U.S.  Pursuant  to  §  30.3(a) 


Exchange 


Type  of  contract 


FR  date  and  citation 


'On  February  23.  1995.  the  Commission's  Office 
of  the  General  Counsel  issued  a  no-action  letter 
permitting  SIMEX  futures  contracts  based  on  the 


Nikkei  300  Stock  Index  to  be  offered  or  sold  in  the 
United  States. 


Singapore    International    Monetary    Exchange    Option  Contracts  on  the  Nikkei  300  Stock     199_ 
Limited.  Index  Futures  Contract. 


FR 


Issued  in  Washington.  D.C.  on  January  16. 
1996. 

lean  A.  Webb, 

Secretary  to  the  Commission. 
[FR  Doc.  96-754  Filed  1-22-96;  8:45  am) 
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SOCIAL  SECURITY  ADMINISTRATION 
20CFRPar  4  16 

Suppierpenia!  Security  Income  for  the 
•igec!,  Bi:nd,  ana  Disabled:  Income  and 
Resou'-ces   Victims   Compensation 
Payments  and  Relocation  Assistance 

6  xc^usions 

AGENCY:  Social  Security  Administration. 
ACTION:  Final  rules. 

SUMMARY:  These  final  rules  exclude 
from  income  and  resources  under  the 
supplemental  security  income  (SSI) 
program,  payments  received  by  an 
individual  (or  spouse)  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime  and  certain  relocation  assistance 
received  from  a  State  or  local 
government. 

EFFECTIVE  DATE:  These  rules  will  become 

effective  February  22,  1996. 

FOR  FURTHEO   NPORMATION  CONTACT: 

Harry  J.  Shun,  i^egai  Absistant,  3-B— 1 

Operations  Building.  6401  Security 

Boulevard,  Baltimore,  MD  21235,  (410) 

965-6243. 

SUPPLEMENTARY  INFORMATION:  Section 
1612(b)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  sections  5031  and 
5035  of  Pub.  L.  101-506,  effective  May 
1, 1991,  excludes  from  income  under 
the  SSI  program  payments  received  by 
an  individual  (or  spouse)  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime,  and  relocation  assistance 
provided  by  a  State  or  local  government 
which  is  comparable  to  assistance 
provided  under  Utle  II  of  the  Uniform 
Relocation  Assist£ince  and  Real  Property 
Acquisition  Policies  Act  of  1970. 
Sections  5031  and  5035  also  amended 
section  1613(a)  of  the  Act  to  exclude 
these  payments  and  assistance  from 


resources  for  a  period  of  9  months 
beginning  with  the  month  foUovdng  the 
month  in  which  they  are  received. 
However,  with  respect  to  victims' 
compensation  payments  under  section 
5031,  the  resource  exclusion  applies  to 
the  extent  that  the  payments  were  made 
as  compensation  for  expenses  incurred 
or  losses  suffered  as  a  result  of  a  crime. 
In  addition,  section  5031  amended 
section  1631(a)  of  the  Act  to  provide 
that  benefits  under  title  XVI  shall  not  be 
denied  to  any  individual  solely  by 
reason  of  the  refusal  of  the  individual  to 
accept  an  amount  offered  as 
compensation  for  a  crime  of  which  the 
individual  was  a  victim.  Section  13732 
of  Public  Law  103-66  (the  Omnibus 
Budget  Reconciliation  Act  of  1993) 
amended  section  5035  of  Pub.  L.  101- 
508  by  making  permanent  the  exclusion 
of  relocation  assistance  which  originally 
was  set  to  expire  on  April  30.  1994. 

These  final  regulations  amend 
§§  416.210(b),  416.1124,  and  416.1210 
and  create  new  §§  416.1229  and 
416  1239  to  reflect  these  statutory 
changes.  These  final  regulations  also 
amend  §416.1161  to  apply  these  same 
income  exclusions  when  victims' 
compensation  payments  and  State  and 
local  government  relocation  assistance 
are  received  by  the  ineligible  spouse  or 
ineligible  parent  of  an  eligible 
individual  or  child  in  order  that  the 
deeming  rules  not  reduce  the  SSI 
payment  of,  or  render  ineligible,  the 
individual  or  child.  The  amendments  to 
§  416.1210  result  in  the  application  of 
the  resource  exclusions  to  these 
deemors.  Not  to  apply  the  exclusions  in 
such  cases  could  thwart  the 
Congressional  intent  underlying 
sections  5031  and  5035  that  State 
victims'  compensation  payments  and 
relocation  assistance  not  be  treated  as 
income  and  resources  and  thus  not 
adversely  affect  SSI  eligibility.  For  this 
same  reason,  the  resource  exclusions 
also  apply  to  victims'  compensation 
payments  and  relocation  assistance 
received  by  an  alien's  sponsor  whose 
resources  are  deemed  to  an  eligible 
alien.  Under  section  1621fb)(l)  of  the 
Act,  income  exclusions  are  not 
applicable  in  determining  the  amount  of 
a  sponsor's  income  that  will  be  deemed 


to  an  alien.  Therefore,  the  income 
exclusions  for  victims'  compensation 
payments  and  relocation  assistance  do 
not  apply  to  such  payments  received  by 
a  sponsor  whose  income  is  deemed  to 
an  alien.  Section  416.1204  is  updated  to 
reflect  the  inclusion  of  the  resource 
exclusion  for  victims'  compensation 
payments  and  relocation  assistance  as 
well  as  the  other  resource  exclusions 
applicable  to  the  resources  of  a  sponsor. 

These  rules  were  published  in  a 
Notice  of  Proposed  Rulemaking  on 
August  26,  1994  (59  FR  44093).  A  60- 
day  comment  period  was  provided.  We 
did  not  receive  any  public  comments. 
We  are,  therefore,  adopting  as  final  the 
rules  essentially  as  proposed. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  flexibifity 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  will  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

[Catalog  of  Federal  Domestic  Assistance: 
Program  No.  96.006-Suppleraental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income  (SSI), 
Reporting  and  Recordkeeping 
Requirements. 
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\pprovec:.  December  20,  1995. 
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$416.1124    Uneam«d  Income  we  do  not  ».  Section  416.1210  is  amended  by 

count  removing  "and"  from  the  end  of 


I 


I  fuei  ai    rve^isiei 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 


documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 


support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 


F-.!^Mdl 
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Approveci.  December  20,  1995. 
;>hirley  S.  Chater, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

SECuBi^>  .NCOMt  'OR  THE  AGED, 


SuDpaf  b- 


^ef 


Oed] 


1.  The  authority  citation  for  subpart  B 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1110(b).  1602, 
1611.  1614,  1615(c),  1619(a),  1631,  and  1634 
of  the  Social  Security  Act  (42  U.S.C 
902(a)(5),  1310(b),  1381a.  1382,  1382c, 
1382d(c).  1382h(a).  1383.  and  1383c);  sees. 
211  and  212.  Pub.  L.  93-66.  87  Sut.  154  and 
155  (42  U.S.C  1382  note):  sec.  502(a).  Pub. 
L  94-241,  90  Stat.  268  (48  U.S.C  1681  note): 
sec.  2,  Pub.  L  9»-643, 100  Stat.  3574  (42 
use  1382h  note). 

2.  Section  416.210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

^4^6  210    You  do  not  apply  for  ottMT 


(b)  What  "other benefits"  includes. 
"Other  benefits"  includes  any  payments 
for  which  you  can  apply  that  are 
available  to  you  on  an  ongoing  or  one- 
time basis  of  a  type  that  includes 
annuities,  pensions,  retirement  benefits, 
or  disability  benefits.  For  example, 
"other  benefits"  includes  veterans' 
compensation  and  pensions,  workers' 
compensation  payments.  Social  Security 
insurance  benefits  and  unemployment 
insurance  benefits.  "Other  benefits"  for 
which  you  are  required  to  apply  do  not 
include  payments  that  you  may  be 
eligible  to  receive  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime.  (See  §416.1124(c)(17).) 


Subpart  K — {Amended] 

3.  The  authority  citation  for  Subpart 
K  of  Fart  416  is  revised  to  read  as 
follows: 

Authority:  Sees.  702(a)(5).  1602.  1611. 
1612.  1613,  1614(0.  1621.  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5). 
1381a,  1382,  1382a.  1382b.  1382c(fl.  1382J, 
and  1383):  sec.  211,  Pub.  L.  93-66,  87  Stat. 
154  (42  U.S.C  1382  note). 

4.  Section  416.1124  is  amended  by 
replacing  the  periods  after  paragraphs 
(c)(9)  and  (c)(16)  with  semicolons,  by 
removing  "and"  from  the  end  of  (c)(15), 
and  by  adding  new  paragraphs  (c)(17) 
and  (c)(18)  to  read  as  follows: 


$  41 6. 1 1 24    Unearned  Income  we  do  not 
count 

***** 

(c)  *  •  • 

(17)  Payments  received  by  you  fi-om  a 
fund  established  by  a  State  to  aid 
victims  of  crime;  and 

(18)  Relocation  assistance  provided 
you  by  a  State  or  local  government  that 
is  comparable  to  assistance  provided 
under  title  II  of  the  Unitorm  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  that  is 
subject  to  the  treatment  required  by 
section  216  of  that  Act. 

5.  Section  416.1161  is  amended  by 
replacing  the  period  after  paragraph 
(a)(20)  with  a  semicolon,  and  by  adding 
new  paragraphs  (a)(21)  and  (a)(22)  to 
read  as  follows: 

$416.1161    Income  of  an  Ineligible  spouse, 
Ineligible  patent,  and  essential  person  for 
deeming  purposes. 

•  *         •         •         * 

(a)  *  *  * 

(21)  Payments  from  a  fund  established 
by  a  State  to  aid  victims  of  crime  (see 
§416.1124(c)(17));and 

(22)  Relocation  assistance,  as 
described  in  §416.1124(c)(18). 

Subpart  L— [Amended] 

6.  The  authority  citation  for  subpart  L 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1602,  1611, 
1612.  1613,  1614(0,  1621.  and  1631  of  the 
Social  Security  Act  (42  U.S.C  902(a)(5). 
1381a.  1382.  1382a,  1382b,  1382c(0,  1382J, 
and  1383);  sec.  211.  Pub.  L.  93-66,  87  Stat. 
154  (42  U.S.C  1382  note). 

7.  Section  416.1204  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  416.1204    Deeming  of  resources  of  ttie 
sponsor  of  an  alien. 

*  *         •         •         • 

(a)  Exclusions  from  the  sponsor's 
resources.  Before  we  deem  a  sponsor's 
resources  to  an  alien,  we  exclude  the 
same  kinds  of  resources  that  are 
excluded  from  the  resources  of  an 
individual  eligible  for  SSI  benefits.  The 
applicable  exclusions  from  resources  are 
explained  in  §  416.1210  (paragraphs  (a) 
through  (i).  (k).  and  (m)  through  (q)) 
through  §416.1239.  For  resources 
excluded  by  Federal  statutes  other  than 
the  Social  Security  Act,  as  applicable  to 
the  resources  of  sponsors  deemed  to 
aliens,  see  the  appendix  to  subpart  K  of 
part  416.  We  next  allocate  for  the 
sponsor  or  for  the  sponsor  and  spouse 
(if  living  together).  (The  amount  of  the 
allocation  is  the  applicable  resource 
limit  described  in  §416.1205  for  an 
eligible  individual  and  an  individual 
and  spouse.) 


8.  Seciion  4  Id.  1210  is  amended  by 
removing  "and"  from  the  end  of 
paragraph  (n),  by  replacing  the  period  at 
the  end  of  paragraph  (o)  with  a 
semicolon,  and  by  adding  new 
paragraphs  (p)  and  (q)  to  read  as 
follows: 

§416.1210    Exclusions  from  resources; 
general. 

*        *        •        »        • 

(p)  Payments  received  as 
compensation  for  expenses  incurred  or 
losses  suffered  as  a  result  of  a  crime  as 
provided  in  §416.1229;  and 

(q)  Relocation  assistance  from  a  State 
or  local  government  as  provided  in 
§416.1239. 

9.  A  new  §  416.1229  is  added  to  read 
as  follows: 

§416.1229     Exclusion  of  pay-^e    's 
received  as  cof^pensat'c  'o'  "xp^'^ses 
Incurred  or  losses  Sv^r'e^eiJ  .)s  a  -es^  :  c  a 
crime. 

(a)  In  determining  the  resources  of  an 
individual  (and  spouse,  if  any),  any 
amount  received  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime  is  excluded  from  resources  for  a 
period  of  9  months  beginning  with  the 
month  followring  the  month  of  receipt. 

(b)  To  be  excluded  from  resources 
under  this  section,  the  individual  (or 
spouse)  must  demonstrate  that  any 
amount  received  was  compensation  for 
expenses  incurred  or  losses  suffered  as 
the  result  of  a  crime. 

10.  Anew  §416.1239  is  added  to  read 
as  follows: 

§  41 6.1 239    Exclusion  of  State  or  local 
relocation  assistance  paynwnts. 

In  determining  the  resources  of  an 
individual  (or  spouse,  if  any),  relocation 
assistance  provided  by  a  State  or  local 
government  (as  described  in 
§416.1124(c)(18))  is  excluded  from 
resources  for  a  period  of  9  months 
beginning  with  the  month  following  the 
month  of  receipt. 
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HUM--N  SFPVH3ES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  95F-01 69] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
fnori  additive  regulations  to  provide  for 
the  safe  use  of  tri[2(or  4)-C)9.io-branched 
alkylphenyllphosphorothioate  as  an 
extreme  pressure-antiwear  adjuvant  in 
lubricants  with  incidental  food  contact. 
This  action  is  in  response  to  a  petition 
filed  by  Ciba-Geigy  Corp. 
DATES:  Effective  Janaury  23,  1996; 
written  objections  and  requests  for  a 
hearine  bv  February  22.  1996. 
ADDRESSES   Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857 
FOR  FURTHER  INFORMA"  ON  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  20,  1995  (60  FR  37453).  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4465)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawrthome.  NY  10532-2188.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.3570 
Lubricants  with  incidental  food  contact 
(21  CFR  178.3570)  to  provide  for  the 
safe  use  of  tri(2(or  4)-C9-io-branched 
alkylphenyllphosphorothioate  as  an 
extreme  pressure-antiwear  adjuvant  in 
lubricants  with  incidental  food  contact. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  have  the  intended  technical  effect, 
and  that  the  regulations  in  §  178.3570 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 


documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of    - 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  22,  1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 


support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  wdth  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  1 78  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,  348,  379e). 

2.  Section  178.3570  is  amended  in  the 
table  in  paragraph  (a)(3)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "Substances  "  and 
"Limitations"  to  read  as  follows: 

§  1 78.3570    Lubricants  with  Incidental  food 
contact 


(a)** 
(3)** 


Substances 


Tri[2(or  4)-C9.io-bfanched  alkylphenyllphosphorothioate  (CAS  Reg. 
126019-82-7). 


No. 


Limitations 


For  use  only  as  an  extreme  pressure-antiwear  adjuvant  at  levels  not  to 
exceed  0.5  percent  by  weight  of  the  lutwicant. 
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Dated:  January  3.  1996. 
Fred  R.  Slunk. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  96-ai4  Filed  1-22-96;  8:45  am) 
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D  E  ^  i  -  '  MENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
(CGD06-S5-029] 
RIN  2115-AE47 

D >■  3  woridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway, 
E  iiaoe*^  River,  Southern  Branch, 

C»"es,-ni»^'aKe,  VA 

agency:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 

summary:  At  the  request  of  the  City  of 
Chesapeake,  the  Coast  Guard  is 
changing  the  regulations  that  govern  the 
operation  of  the  Dominion  Boulevard 
drawbridge  across  the  Southern  Branch 
of  the  Elizabeth  River,  Atlantic 
Intracoastal  Waterway,  mile  8.8,  at 
Chesapeake,  Virginia,  by  extending  the 
period  of  restricted  bridge  openings  for 
recreational  vessels  during  the  morning 
rush  hours.  It  is  also  eliminating 
language  referring  to  an  evening  rush 
hour  opening  for  waiting  recreational 
boats.  This  rule  is  intended  to  provide 
for  regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  22,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (804)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
Gilliam,  liroject  Manager.  Bridge 
Section,  and  CDR  T.R.  Cahill.  Project 
Counsel,  Fifth  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

On  July  20.  1995,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulations; 
Elizabeth  River,  Southern  Branch, 
Chesapeake,  Virginia"  in  the  Federal 


Register  (60  FR  37417).  In  addition  to 
publishing  the  NPRM,  the  Coast  Guard 
also  announced  the  proposed  changes  in 
Public  Notice  5-860.  The  comment 
period  ended  October  18,  1995.  Two 
comments  were  received.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  Dominion  Boulevard  Bridge,  also 
•  known  as  the  Steel  Bridge,  crosses  the 
Atlantic  Intracoastal  Waterway, 
Southern  Branch  of  the  Elizabeth  River, 
mile  8.8.  The  proposed  changes  were 
requested  by  the  City  of  Chesapeake. 
Virginia,  in  order  to  alleviate  delays  to 
vehicle  traffic  caused  by  opening  the 
draw  for  passage  of  recreational  vessels. 

Discussion  of  Commenis  and  Changes 

The  NPRM  proposed  changes  to  33 
CFR  117.997,  regulations  governing 
operation  of  a  drawbridge  across  the 
Southern  Branch  of  the  Elizabeth  River 
on  Dominion  Boulevard  (Route  190),  in 
Chesapeake,  Virginia.  The  proposed 
changes  included  extending  the 
morning  rush  hour  period  of  restricted 
openings  from  8  a.m.  to  9  a.m.  and 
eliminating  language  referring  to  a  5 
p.m.  opening  for  waiting  recreational 
vessels. 

Two  comments  were  received  on  the 
proposed  changes,  one  from  a 
commercial  waterway  user  and  one 
from  a  recreational  boater.  Both 
comments  objected  to  the  proposed 
changes.  A  commercial  waterway  user 
requested  that  the  hours  of  restriction 
apply  only  to  openings  for  recreational 
vessels,  and  not  to  openings  for 
commercial  vessels.  The  NPRM  did  not 
propose  changes  to  bridge  openings  for 
commercial  vessels,  and  this  final  rule 
does  not  change  the  previous 
requirement.  The  draw  will  continue  to 
open  on  signal  for  commercial  vessels. 

A  recreational  boater  asked  that  the 
Coast  Guard  schedule  openings  for 
recreational  vessels  during  the  hours  of 
restricted  openings.  The  Coast  Guard 
does  not  agree.  As  a  result  of  urban 
development.  Dominion  Boulevard  has 
become  a  heavily-travelled  commuter 
thoroughfare.  Bridge  openings  during 
rush  hours  severely  disrupt  vehicular 
traffic.  The  purpose  of  the  proposed 
changes  is  to  establish  a  schedule  that 
balances  the  reasonable  needs  of 
waterway  users  and  the  reasonable 
needs  of  vehicular  traffic.  The  Coast 
Guard  believes  that  the  proposed 
changes  will  improve  the  flow  of  motor 
traffic  and  diminish  vehicular  delay 
while  not  unduly  restricting  the  passage 
of  recreational  vessels.  A  boat  would 
have  to  wait  no  more  than  two  hours  for 
the  next  opening,  and  a  recreational 


vessel  owner  may  plan  the  vessel's 
transit  based  on  the  hours  of 
unrestricted  openings. 

This  final  rule  adopts  the  changes 
proposed  in  the  NPRM.  It  extends  the 
end  morning  rush  hour  period  of 
restricted  openings  from  8  a.m.  to  9  a.m. 
The  morning  rush  hour  period  of 
restricted  openings  will  now  nm  from  7 
a.m.  to  9  a.m.  The  evening  rush  hour 
period  will  continue  to  run  from  4  p.m. 
to  6  p.m.,  and  a  provision  specifically 
referring  to  a  5  p.m.  opening  for  waiting 
recreational  vessels  is  eliminated.  The 
draw  will  continue  to  open  on  signal  for 
passage  of  commercial  vessels.  It  will 
also  continue  to  open  at  any  time  for 
passage  of  vessels  in  emergencies 
involving  danger  to  life  or  property. 

This  final  nue  also  includes  an 
editorial  change  to  make  33  CFR 
117.997  consistent  with  Coast  Guard 
bridge  administration  policies.  Coast 
Guard  policy  is  to  specify,  by  regulation, 
the  periods  of  time  and  conditions  for 
which  a  bridge  must  open  for  passage  of 
vessels.  By  implication,  the  bridge  may 
remain  closed  except  as  specified. 
However,  the  Coast  Guard  does  not 
require  that  a  bridge  remain  closed,  and 
a  bridge  owner  or  operator  may  open  the 
bridge  even  though  not  required  to  do 
so.  Therefore,  in  33  CFR  117.997(e)(1). 
this  final  rule  adopts  language  to 
indicate  that  the  bridge  "need  not"  open 
for  passage  of  recreational  vessels 
during  the  specified  periods,  rather  than 
indicate  that  it  may  not  open  during 
those  periods. 

Regulatory  Evaluation 

This  rule  is  not  a'significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  urmecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 


as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  rule  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism  | 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  it  has  been  determined  that  this  rule 
wrill  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended,  59 
FR  38654,  July  29,  1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket 

List  of  Subjects  in  33  CFR  Pan  117 

Bridges. 


Regulations 
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In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33,  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  In  §  117.997,  paragraph  (e)  is 

revised  to  read  as  follows: 

§  117  99'     inantic  intracoastal  Waterway, 

Scuth  Brancn  o»  the  Eiiiabeth  River  to  the 
i't>er'naMe  and  Chesapeake  Canal. 

(e)  The  draw  of  the  Dominion 
Boulevard  Bridge,  mile  8.8,  in 
Chesapeake  shall  open  on  signal, 
except: 

(1)  From  7  a.m.  to  9  a.m.  and  from  4 
p.m.  to  6  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  the  drawbridge 


need  not  open  for  the  passage  of 
recreational  vessels. 

(2)  Vessels  in  an  emergency  involving 
danger  to  life  or  property  shall  be 
passed  at  any  time. 
•         *         »         *        * 

Dated:  December  26, 1995. 
W.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  291   ■ 
RIN  0596-AB43 

Occupancy  and  Use  of  Deveiopec 
Sites  and  Areas  of  Concentrate<: 

Public  Use;  Expanded  Locat  o^s 
Where  Admission  Fees  May  Be 
Charged 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  expands  the 
locations  at  which  the  Forest  Service 
may  charge  admission  fees  under  the 
provisions  of  section  4(a)  of  the  Land 
and  Water  Conservation  Fund  Act  of 
1965,  as  amended.  The  Forest  Service 
previously  had  statutory  authority  to 
charge  admission  fees  only  at 
congressionally  designated  National 
Recreation  Areas  administered  by  the 
Secretary  of  Agriculture.  This  final  rule 
implements  the  1993  amendments  to 
the  Land  and  Water  Conservation  Fund 
Act  of  1965  that  provide  additional 
authority  to  charge  admission  fees  at 
congressionally  designated  National 
Monuments,  National  Volcanic 
Monuments,  National  Scenic  Areas,  and 
no  more  than  2 1  areas  of  concentrated 
public  use  designated  by  the  Forest 
Service.  The  intended  effect  of  this  final 
rule  is  to  conform  the  existingrule  to 
the  statutoPk'  amendments. 
EFFECTIVE  DATE:  This  rule  is  effective 
January  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Meade.  i20.i;  JU5-1129,  Recreation. 
Heritage,  and  Wilderness  Resources 
Staff,  Forest  Service,  USDA,  P.O.  Box 
96090.  Washington,  D.C.  20090-6090. 
SUPPLEMENTARY  INFORMATION:  Before  it 
was  dmended  in  1993,  the  Land  and 
Water  Conservation  Fund  Act  of  1965 
(16  U.S.C.  460J-6a)  authorized  the 
Secretary  of  Agriculture  to  charge 
admission  fees  at  National  Recreation 
Areas.  That  authority  is  implemented 


through  regulations  at  36  CFR  Part  291. 
Occupancy  and  Use  of  Developed  Sites 
and  Areas  of  Concentrated  Pubhc  Use. 

In  his  report,  "A  Vision  of  Change  for 
America,"  President  Clinton  made  clear 
his  intention  to  increase  revenues  from 
use  of  recreational  facilities  on  public 
lands.  As  part  of  his  fiscal  year  1994 
budget  package,  the  President 
transmitted  proposed  legislation  to 
Congress  that  would  permit  the 
Secretary  of  Agriculture  to  charge 
admission  fees  at  National  Monuments, 
National  Volcanic  Monuments,  National 
Scenic  Areas,  and  no  more  than  21  areas 
of  concentrated  pubUc  use,  in  addition 
to  National  Recreation  Areas.  Congress 
•  endorsed  this  proposal  in  the  passage  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66),  which 
includes  such  provisions.  The  act  at  16 
U.S.C.  4601-6a(a)  defines  an  area  of 
concentrated  public  use  as  an  area  that 
is  managed  primarily  for  outdoor 
recreation  purposes,  contains  at  least 
one  major  recreation  attraction  where 
facilities  and  services  necessary  to 
accommodate  heavy  public  use  are 
provided,  and  provides  public  access  to 
the  area  in  such  a  manner  that 
admission  fees  can  be  efficiently 
collected  at  one  or  more  centralized 
locations. 

After  this  rule  takes  effect,  the  Chief 
of  the  Forest  Service  will  make  a 
determination  of  no  more  than  21  areas 
of  concentrated  public  use  where  fees 
may  be  charged.  The  Chiefs 
determination  will  be  used  on 
recommendations  from  the  field  units 
by  Regional  Foresters  of  areas  that  meet 
criteria  in  the  preceding  definition  from 
the  act  and  requirements  in  this  rule. 
The  agency  policy  and  procedures 
related  to  this  rule  and  to  the  field  units' 
review  and  recommendation  of  areas  are 
being  issued  in  an  amendment  to  Forest 
Service  Manual  chapter  FSM  2330, 
Publicly  Managed  Recreation 
Opportimities.  This  amendment  is 
available  upon  request  from  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Compliance  with  Administrative 
Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  of 
the  Administrative  Procedure  Act,  the 
Forest  Service  has  determined  that 
publication  of  this  rule  for  notice  and 
comment  prior  to  adoption  is 
unnecessary.  This  final  rule  makes 
minor  technical  changes  in  the  existing 
regulations  at  36  CFR  Part  291  so  that 
they  conform  v«th  the  Land  and  Water 
Conservation  Fund  Act,  as  amended  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1993.  This  rulemaking  does  not 
supplement  or  make  major  changes  in 
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policies  applicable  to  the  administration 
of  admission  fees  charged  at  sites  in  the 
National  Forest  System  pursuant  to  the 
Land  and  Water  Conservation  Fund  Act 
"f 1965. 

Regulatory  Impact 

This  final  rule  has  been  considered  in 
light  of  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq).  It  has  been 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  that  act.  It  will  not  impose 
recordkeeping  requirements  on  them;  it 
will  not  affect  their  competitive  position 
in  relation  to  large  entities;  and  it  will 
not  affect  their  cash  flow,  liquidity,  or 
ability  to  remain  in  the  market. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  which 
the  President  signed  into  law  on  March 
22.  1995.  the  Department  has  assessed 
the  effects  of  this  rule  on  State,  local. 
and  tribal  governments  and  the  private 
sector.  This  rule  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  under  section  202  of  the  act 
is  not  required. 

Executive  Order  12630 

This  final  rule  has  been  reviewed  for 
its  impact  on  private  propwrty  rights 
under  Executive  Order  12630  of  March 
15,  1988,  as  implemented  by  the  United 
States  Attorney  General's  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings.  Executive  Order 
12630  does  not  apply  because  this  final 
rule  makes  technical  and  administrative 
changes  applicable  to  the  administration 
of  admission  fees  charged  at  sites  in  the 
National  Forest  System. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  After  adoption  of  this  final  rule. 
(1)  all  state  and  local  laws  and 
regulations  that  conflict  with  this  rule  or 
that  impede  its  full  implementation  will 
be  preempted;  (2)  no  retroactive  effect 
will  be  given  to  this  final  rule;  and  (3) 
it  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  rule  does  not  contain  new 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  and  does  not  impose 
additional  paperwork  burdens  on  the 
public.  Therefore,  the  review  provisions 


of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507)  and  its  implementing 
regulations  at  5  CFR  Part  1320  do  not 
apply. 

Environmental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180;  Sept. 
18.  1992)  categorically  excludes  from 
documentation  in  an  environmental 
assessment  (EA)  or  an  environmental 
impact  statement  (EIS)  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes  or  instructions." 
Based  on  the  technical  and 
administrative  nature  and  scope  of  this 
rulemaking,  it  has  t)een  determined  that 
this  rule  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  EA  or  an  EIS. 

List  of  Subjects  in  36  CFR  Part  291 

National  Forests,  Recreation  and 
Recreation  Areas. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  Part  291  of  Chapter  II  of 
Title  36  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  291— OCCUPANCY  AND  USE  OF 
DEVELOPED  SITES  AND  AREAS  OF 
CONCENTRATED  PUBLIC  USE 

1.  Revise  the  authority  citation  for 
Part  291  to  read  as  follows: 

Authority.  16  U.S.C.  460^«a. 

2.  Add  §  291.1  to  read  as  follows: 

§291.1     Definitions. 

For  the  purposes  of  this  part  the 
following  term  shall  mean: 

Area  of  concentrated  public  use:  An 
area  that  is  managed  primarily  for 
outdoor  recreation  purposes,  contains  at 
least  one  major  recreation  attraction 
where  facilities  and  services  necessary 
to  accommodate  heavy  public  use  are 
provided,  and  provides  public  access  to 
the  area  in  such  a  manner  that 
admission  fees  can  be  efficiently 
collected  at  one  or  more  centralized 
locations. 

3.  Amend  §  291.9  by  redesignating  it 
as  §  291.2  revising  paragraph  (a)  to  read 
as  follows: 

%  291 .2    Admission  fees  and  recreation  use 
ffl 


(a)  Fees  shall  be  charged  for 
admission  to  Congressionally 
designated  National  Recreation  Areas, 
National  Monuments.  National  Volcanic 
Monuments,  and  National  Scenic  Areas 
administered  by  the  Secretary  of 
Agriculture  and  no  more  than  21  areas 
of  concentrated  public  use  designated 


by  the  Chief  of  the  Forest  Service  as 
provided  by  section  4(a)  of  the  Land  and 
Water  Conservation  Fund  Act  of  1965, 
as  amended. 


$291.10    [Redesignated  as  §291.3] 

4.  Redesignate  §  291.10  as  §  291.3. 

Dated:  December  19,  1995. 
Mark  Gaede, 

Acting  Deputy  Under  Secretary,  Natural 
Resources  and  Environment. 
(FR  Doc.  96-767  Filed  1-22-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  157-1 -7223a;  FRL-5317-2] 

Approval  and  Promulgation  of 
Implerrprtation  Plans;  California  State 
Imple-er  lotion  Plan  Revision; 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 
Sacramento  Metropolitan  Air  Quality 
Management  District  (SMAQMD).  The 
rules  control  VOC  emissions  from  the 
transfer  of  gasoline  into  stationary 
storage  tanks  and  vehicle  fuel  tanks. 
This  approval  action  will  incorporate 
these  rules  into  the  Federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  addition,  the  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
these  rules  have  been  corrected  and  that 
on  the  effective  date  of  this  action,  any 
sanction  or  Federal  Implementation 
Plan  (FIP)  clock  is  stopped.  Thus,  EPA 
is  finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on  March 
25.  1996  unless  adverse  or  critical 
comments  are  received  by  February  22, 
1996.  If  the  effective  date  is  delayed,  a 
timely  notice  will  be  published  in  the 
Federal  Register. 


ADDRESSES:  Copies  of  the  rules  and 
EPA  ^  L.uiuation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 
Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street.  SW.. 
Washington.  DC  20460. 
CaUfomia  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
Sacramento  Metropolitan  Air  Quality 
Management  District.  8411  Jackson 
Road,  Sacramento,  CA  95826. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 

SUPPLEMENTARY INFORMA'  ON 

Background 

On  March  3,  1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act.  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Sacramento  Metro  Area.  43  FR  8964.  40 
CFR  81.305.  On  May  26.  1988.  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)  of  the  1977 
Act.  that  the  above  district's  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15.  1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15,  1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  1 72(b) 
as  interpreted  in  pre-amendment 


guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  At  the  time  of  enactment  of  the 
CAA  amendments,  the  Sacramento 
Metro  Area  was  classified  as  serious  ^•, 
therefore,  this  area  was  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15,  1991  deadline. 

This  docimient  addresses  EPA's  direct 
final  action  for  SMAQMD  Rule  448. 
Gasoline  Transfer  into  Stationary 
Storage  Containers,  and  Rule  449, 
Transfer  of  Gasoline  into  Vehicle  Fuel 
Tanks.  The  SMAQMD  adopted  these 
rules  on  February  2.  1995.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (GARB)  to  EPA  on 
August  10,  1995.  The  submitted  rules 
were  found  to  be  complete  on  October 
4,  1995  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  V  ^  and  are  being  finalized 
for  approval  into  the  SIP. 

Rule  448  controls  VOC  emissions 
during  gasoline  transfer  to  stationary 
storage  tanks.  Rule  449  controls 
emissions  from  vehicle  fuel  tank  filling 
operations.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  as  part  of  SMAQMD's  effort  to 
achieve  the  National  Ambient  Air 
Quality  Standard  for  ozone  and  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 
The  following  is  EPA's  evaluation  and 
final  action  for  each  rule. 

EPA  Evaluation 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  secftion  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1 .  Among  those  provisions  is  the 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post- 1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24,  1987  Federal  R-rjisfer 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988): 
and  the  existing  control  technique  guidelines 
(CTCs). 

'  The  Sacramento  Metro  Area  was  reclassified 
from  serious  to  severe  on  June  1. 1995.  See  60  FR 
20237  (April  25,  1995). 

'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  State  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents.  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
Rule  448  are  entitled  Control  of  Volatile 
Organic  Emissions  from  Bulk  Gasoline 
Plants.  EPA-^50/2-77-035;  and  Control 
of  Volatile  Organic  Compound  Leaks 
from  Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems,  EPA-450/2-78-051. 
Rule  449  was  evaluated  against  EPA's 
draft  model  stage  II  rule,  dated  August 
17.  1992.  Further  interpretations  of  EPA 
poHcy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SMAQMD's  submitted  Rule  448 
includes  the  following  significant 
changes  from  the  current  SIP: 

1.  Executive  Officer  discretion  in 
approving  equivalent  test  methods  has 
been  removed. 

2.  Data  on  agricultural  tanks  has  been 
submitted  in  the  form  of  a  5% 
determination  in  order  to  justify  the 
agricultural  tank  exemption. 

3.  A  pressure  vacuum  valve 
requirement  has  been  added. 

SMAQMD's  submitted  Rule  449 
includes  the  following  significant 
changes  from  the  current  SIP: 

1 .  Executive  Officer  discretion  in 
approving  equivalent  test  methods  has 
been  removed. 

2.  Testing  provisions  have  been  added 
to  require  dynamic  back  pressure  tests 
and  static  leak  tests  at  least  every  5 
years. 

3.  Test  results  must  be  reported  to  the 
district  within  30  days  of  test 
completion. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
SMAQMD  Rule  448  and  Rule  449  are 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  part  D.  The  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
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these  rules  have  been  corrected. 


subject  to  these  regulations  under  Slate        Calitornia  was  approved  by  the  Director  of 
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This  action  will  defer  the  imposition  of      Rules  section  of  today's  Federal 
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any  sanctions  clocks  will  be 
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these  rules  have  been  corrected. 
Therefore,  if  this  direct  final  action  is 
not  withdrawn,  on  March  25,  1996,  any 
sanction  or  FTP  clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  Ijecause  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  25,  1996, 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  March  25, 1996. 

Regulatory  Process 

Unfunded  Mandates 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 


subject  to  these  regui<iliuus  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this  direct 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  State,  local,  or 
tribal  governments  in  the  aggregate  or  to 
the  private  sector. 

Small  Businesses 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  subsfantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (S.  Ct. 
1976);  42  U.S.C.  7410  (a)(2). 

This  action  has  been  classified  as  a 
table  3  action  for  signature  by  the 
Regional  Administrator  under 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 


Calitornia  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  1982. 

Dated:  October  11, 1995. 
Felicia  Marcus, 
Regional  Administrator. 

Subpart  F  of  part  52,  chapter  I,  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(224)(i)(A)(I)  to 
read  as  follows: 

§  52.220    Identification  of  Plan. 

***** 

(c)*   •   * 

(224)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  August  10, 1995,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Sacramento  Metropolitan  Air 
Quality  Management  District. 

(1)  Rule  448  and  rule  449,  adopted  on 
February  2.  1995. 
***** 
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40  CFR  Part  52 

[CA  157-1 -7223c;  FRL-5317-4] 

Interim  Final  Determination  That  State 
Has  Corrected  the  Deficiency;  State  of 
California;  Sacramento  Metropolitan 
Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register.  EPA  has  published  a  direct 
final  rulemaking  fully  approving 
portions  of  the  State  of  California's 
submittal  of  its  State  Implementation 
Plan  (SIP)  revision.  EPA  has  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA's  action.  If  a  person 
submits  adverse  comments  on  EPA's 
proposed  action,  EPA  will  withdraw  its 
direct  final  action  and  will  consider  any 
comments  received  before  taking  final 
action  on  the  State's  submittal.  Based  on 
the  proposed  full  approval,  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiencies  for  which  a 
sanctions  clock  began  on  July  9,  1994. 


This  action  will  defer  the  imposition  of 
the  offset  sanction  and  defer  the 
imposition  of  the  highway  sanction. 
Although  this  action  is  effective  upon 
publication,  EPA  will  take  comment.  If 
no  comments  are  received  on  EPA's 
proposed  approval  of  the  State's 
submittal,  the  direct  final  action 
published  in  today's  Federal  Register 
will  also  finalize  EPA's  determination 
that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clock.  If  comments  are  received  on 
EPA's  proposed  approval  and  this 
interim  final  action,  EPA  will  publish  a 
final  notice  taking  into  consideration 
any  comments  received. 
DATES:  Effective  date:  January  23,  1996. 
Comments  must  be  received  by 
February  22.  1996. 

ADDRESSES:  Comments  should  be  sent  to 
Daniel  A.  Meer,  Rulemaking  Section  (A- 
5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

The  rules  and  EPA's  analysis  for  each 
rule,  which  are  the  basis  for  this  action, 
are  available  for  public  review  at  the 
above  address.  Copies  of  the  submitted 
rules  are  also  available  for  inspection  at 
the  following  locations: 
California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
Sacramento  Metropolitan  Air  Quality 
Management  District.  8411  Jackson 
Road.  Sacramento,  CA  95826. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1200. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  19,  1992,  the  State  submitted 
Sacramento  Metropolitan  Air  Quality 
Management  District  (SMAQMD)  Rule 
448,  Gasoline  Transfer  into  Stationeuy 
Storage  Containers,  and  Rule  449. 
Transfer  of  Gasoline  into  Vehicle  Fuel 
Tanks,  which  EPA  disapproved  in  part 
on  June  9,  1994,  59  FR  29731.  EPA's 
disapproval  action  started  an  18-month 
clock  for  the  imposition  of  one  sanction 
(followed  by  a  second  sanction  6 
months  later)  and  a  24-month  clock  for 
promulgation  of  a  Federal 
Implementation  Plan  (FIP).  The  State 
subsequently  submitted  revised  rules  on 
August  10,  1995.  EPA  has  taken  direct 
final  action  on  these  rules  pursuant  to 
its  modified  direct  final  policy  set  forth 
at  59  FR  24054  (May  10,  1994).  hi  the 


Rules  seLtion  of  today's  Federal 
Register.  EPA  has  issued  a  direct  final 
full  approval  of  the  State  of  California's 
submittal  of  these  SIP  rule  revisions.  In 
addition,  in  the  Proposed  Rules  section 
of  today's  Federal  Register,  EPA  has 
proposed  full  approval  of  these  rules. 

Based  on  the  direct  final  full  approval 
set  forth  in  today's  Federal  Register, 
EPA  believes  that  it  is  more  likely  than 
not  that  the  State  has  corrected  the 
original  disapproval  deficiencies. 
Therefore.  EPA  is  taking  this  final 
rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If,  based  on  &ny  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiencies.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiencies  have  been  corrected. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  July  9.  1994.  However,  this  action 
will  defer  the  imposition  of  the  offsets 
sanction  and  will  defer  the  imposition 
of  the  highway  sanction.  See  59  FR 
39832  (Aug.  4,  1994).  If  EPA's  direct 
final  action  fully  approving  the  State's 
submittal  becomes  effective,  such  action 
will  permanently  stop  the  sanctions 
clock  and  will  permanently  lift  any 
imposed,  stayed  or  deferred  sanctions.  If 
EPA  must  withdraw  the  direct  final 
action  based  on  adverse  comments  and 
EPA  subsequently  determines  that  the 
State,  in  fact,  did  not  correct  the 
disapproval  deficiencies,  EPA  will  also 
determine  that  the  State  did  not  correct 
the  deficiencies  and  the  sanctions 
consequences  described  in  the  sanctions 
rule  will  apply.  See  59  FR  39832,  to  be 
codified  at  40  CFR  52.31. 

EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action, 
imposition  of  the  offset  sanction  will  be 
deferred  and  imposition  of  the  highway 
sanction  will  be  deferred  imtil  EPA's 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 


any  sanctions  clocks  will  be 
permanently  stopped  and  any  imposed, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

Regulatory  Process 

Small  Businesses 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden  placed 
on  them  by  the  sanctions  provisions  of 
the  CAA.  'Therefore,  I  certify  that  it  does 
not  have  an  impact  on  any  small 
entities. 

Unfunded  Mandates 

Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22.  1995.  EPA 
must  undertake  various  actions  in 
association  vdth  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  from  this  action. 
EPA  has  also  determined  that  this 
interim  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
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costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
ag^^ate  or  to  the  private  sector. 

The  Office  of  Management  and  Budget 
has  waived  review  of  this  action  from 
the  requirements  of  Executive  Order 
12886. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
and  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  Odoberll.  1995. 
Felicia  Martnu, 

Reponai  Administrator. 
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40  CFR  Part  52 

[0H91-1 -7285a;  FRL-5401-6] 

Apcr^vail  and  Promulgation  of 

Ir  ;  e^-^ntation  Plans;  Ohio;  Interim 

f  -A   :;-'*ermination  That  State  has 

C:"'e,'ed  Deficiencies 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Interim  final  determination. 

SUMMARY:  In  the  proposed  rule  section 
of  today's  Federal  Register.  USEPA  is 
proposing  to  approve  revisions  to  Ohio's 
particulate  matter  plans  for  Cuyahoga 
County  and  the  Steubenville  area  that 
the  State  submitted  on  November  3, 
1995.  The  notice  of  proposed 
rulemaking  further  proposes  to 
conclude  that  the  deficiencies  in  these 
plans  identified  in  rulemaking 
published  on  May  27.  1994,  at  59  FR 
27464.  have  now  been  remedied.  Based 
on  that  proposed  full  approval,  EPA  is 
making  an  interim  final  determination 
by  this  action  that  the  State  has 
corrected  the  deficiency  for  which  a 
sanctions  clock  began  on  June  27,  1994. 
Pursuant  to  40  CFR  52.31,  this  action 
will  defer  the  application  of  the  offset 
sanction  and  potentially  defer  the 
application  of  the  highway  sanction. 
Although  this  action  is  effective  upon 
publication.  EPA  will  take  comment. 
USEPA  will  take  final  action  on  this 
determination  at  the  time  it  takes  final 
action  on  the  State's  submittal. 
DATES:  This  interim  final  determination 
is  effective  January  23.  1996.  Comments 
must  be  received  by  February  22.  1996. 
ADDRESSES:  Comments  should  be  sent 
to;  J.  Elmer  Bortzer.  Chief.  Regulation 
Development  Section.  Regulation 
Development  Branch  (AE-17J),  United 


States  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-IBJ).  U.S.  Environmental 
Protection  Agency.  Region  5.  Chicago, 
Illinois  60604.  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  27,  1994.  at  59  FR  27464. 
USEPA  published  a  limited  disapproval 
in  the  Federal  Register  of  Ohio's 
particulate  matter  plans  for  Cuyahoga 
County  and  the  Steubenville  area. 
USEPA's  disapproval  action  started  an 
18-month  clock  for  the  application  of 
the  offset  sanction  (followed  by  the 
highway  funding  sanction  6  months 
later)  under  section  179  of  the  Clean  Air 
Act.  The  State  subsequently  submitted 
revisions  to  the  particulate  matter  plans 
on  November  3,  1995.  In  the  Proposed 
Rules  section  of  today's  Federal 
Register,  USEPA  is  proposing  full 
approval  of  the  State  submittal. 

Based  on  the  proposed  approval, 
USEPA  believes  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  underlying  the  original 
disapproval.  Therefore,  USEPA  is  taking 
this  final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  Nevertheless. 
USEPA  is  providing  the  public  with  an 
opportunity  to  comment  on  this  final 
action.  If  warranted.  USEPA  will  reverse 
this  determination,  potentially  in 
conjunction  with  reproposed  action  on 
the  State's  submittal.  In  any  case, 
USEPA  plans  final  action  on  its 
determination  of  whether  the 
deficiencies  have  been  corrected  in 
conjunction  with  final  rulemaking  on 
the  State's  submittal. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  June  27,  1994.  However,  this  action 
will  defer  the  application  of  the  offsets 
sanction  and  will  defer  the  application 
of  the  highway  sanction.  See  59  FR 
39832  (August  4,  1994),  codified  at  40 
CFR  52.31.  If  USEPA  determines,  as  a 
result  of  public  comment,  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
USEPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiency,  at  which  time  (subsequent  to 
December  27,  1995)  the  offset  sanction 
shall  apply.  Alternatively,  if  USEPA 
takes  final  action  fully  approving  the 
State's  submittal,  such  action  will 
permanently  stop  the  sanctions  clock 
and  will  permanently  lift  any  applied  or 


deferred  sanctions.  In  the  meantime, 
pending  further  rulemaking,  the 
application  of  sanctions  will  be 
deferred. 

II.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clock  with  respect  to  particulate  matter 
plans  for  the  Cuyahoga  County  and 
Steubenville  nonattainment  areas.  Based 
on  this  action,  application  of  the  offset 
sanction  and  the  highway  sanction  will 
be  deferred  until  final  action  fully 
approving  the  State's  submittal  becomes 
effective  or  until  USEPA  takes  action 
proposing  or  finally  disapproving  in 
whole  or  part  the  State  submittal.  If 
USEPA  takes  final  action  fully 
approving  the  State  submittal,  the 
sanctions  clocks  will  be  permanently 
stopped  and  any  applied  or  deferred 
sanctions  will  be  permanently  lifted. 

Because  USEPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  USEPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  §  553(b)(B).  USEPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  USEPA  has  reviewed  the 
State's  submittal  and,  through  its 
proposed  action,  is  indicating  that  it  is 
more  likely  than  riot  that  the  State  has 
corrected  the  deficiency  that  started  the 
sanctions  clock.  Therefore,  it  is  not  in 
the  public  interest  to  initially  impose 
sanctions  when  the  State  has  most  likely 
done  all  that  it  can  to  correct  the 
deficiency  that  triggered  the  sanctions 
clock.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State's  submittal.  Therefore.  USEPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  defer  sanctions  while 
USEPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  USEPA  is  invoking  the  good 
cause  exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 


piupose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  §  553(d)(1). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively,  USEPA  may  certify  that 
the  rule  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000.  This 
action  temporarily  relieves  sources  of  an 
additional  burden  potentially  placed  on 
them  by  the  sanctions  provisions  of  the 


Act.  Therefore,  I  certify  that  it  does  not 
have  an  impact  on  any  small  entities. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995, 
USEPA  must  undertake  various  actions 
in  association  with  proposed  or  final 
rules  that  include  a  Federal  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  the  private 
sector  or  to  State,  local,  or  tribal 
governments  in  the  aggregate.  This 
interim  final  determination  temporarily 
relieves  sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  no  additional  costs  to  State, 
local,  or  tribal  governments  or  to  the 
private  sector  result  from  this  action. 


USEPA  ha.-;  also  determined  that  this 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control,  Environmental 
protection,  Intergovernmental  relations. 
Particulate  matter.-Reporting  and  record 
keeping  requirements. 

Dated:  December  13,  1995. 
Gail  C.  Ginsberg, 
Acting  Regional  A  dministrator. 
[FR  Doc.  96-87,=)  Filed  1-22-96:  8:45  am) 
BILUNG  CODE  »S6ft-6(M> 


'  Ai  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
conunent  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 
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Aifwc^""'   ►'ss  Directives;  Boeing 
Mode     -I '    'X)     200,  •JOO,  and  SP 

A3EMCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

Summary:  This  document  revises  an 
c.;»i;.;er  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  747-100.  -200,  -300.  and  SP 
series  airplanes,  that  would  have 
required  revising  the  Airplane  Flight 
Manual  (AFM)  to  prohibit  the  use  of  the 
autoland  function.  That  proposal  would 
have  also  required  installation  of  a 
diode  and  a  mariner  on  certain  shelves 
and  making  wiring  changes  to  the  flight 
mode  annunciator  of  the  autopilot/flight 
director  system,  which  would  have 
terminated  the  requirements  for  the 
AFM  limitation.  That  proposal  was 
prompted  by  a  report  that  the  flightcrew 
was  unaware  of  the  configuration  of  the 
autoland  system  during  landing.  This 
action  revises  the  proposed  rule  by 
revising  the  applicability  to  include 
additional  airplanes.  The  actions 
spe<  ified  by  this  proposed  AD  are 
intended  to  ensure  flightcrew  awareness 
of  the  configuration  of  the  autoland 
system  in  the  event  of  a  change  from 
fail-operational  to  fail-passive  mode. 

DATES:  Comments  must  be  received  by 
January  29,  1996. 

ADORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
.■\irplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
22-AD.  1601  Lind  Avenue  SW.,  Renlon, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 


between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Croup, 
P  O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hania  Younis.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue  SW.,  Renton. 
Washington  9805S-4056:  telephone 
(206)  227-2764:  fax  (206)  227-1181. 

SUPPLEMENTARY  INf  ORMATKNH: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  Number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  repiort 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  <;elf-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


95-NM-22-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055^056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-100,  -200.  -300,  and 
SP  series  airplanes,  was  published  as  a 
notice  oT  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  June  28,  1995 
(60  FR  33373).  That  NPRM  would  have 
required  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  prohibit  the  use 
of  the  LAND  mode,  if  there  is  a  flag  on 
any  channel.  That  NPRM  would  have 
also  required  installing  a  diode  and  a 
marker  on  certain  shelves,  and  making 
wiring  changes  to  the  flight  mode 
annunciator  (FMA)  of  the  autopilot/ 
flight  director  system,  which  would 
terminate  the  requirement  for  the  AFM 
limitation.  Additionally,  that  NPRM 
would  have  required  operational  tests  of 
the  newly  installed  diodes. 

That  NPRM  was  prompted  by  a  report 
indicating  that  the  flightcrew  was 
unaware  of  the  configuration  of  the 
autoland  system  during  landing  in 
which  the  autoland  system  failed  to 
flare  a  Model  747-200  series  airplane 
for  landing,  which  resulted  in  a  hard 
landing.  That  condition,  if  not 
corrected,  could  result  in  the  flightcrew 
being  unaware  of  the  configuration  of 
the  autoland  system  in  the  event  of  a 
change  from  fail-operational  to  fail- 
passive  mode. 

Description  of  Revised  Service 
Information 

Siixe  the  issuance  of  that  NPRM.  the 
FAA  has  reviewed  and  approved 
Revision  2  of  Boeing  Alert  Service 
Bulletin  747-22A2213.  dated  June  22. 
1995.  The  installation  and  wiring 
change  pro«.:edures  described  in  this 
revision  are  essentially  identical  to 
those  described  in  Revision  1  of  the 
service  bulletin  (whiiJi  was  referenced 
in  the  NPRM).  However.  Revision  2 
clarifies  the  preliminarj-  set-up 
procedures  and  contains  certain  minor 
editorial  changes.  Additionally. 
Revision  2  deletes  certain  airplanes 
from  Its  effectivity  listing  and  includes 
certain  other  airplanes  that  are  subject 
to  the  addressed  unsafe  condition. 
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Explanation  of  Changes  Made  to  the 
Proposal 

The  FAA  has  revised  the  applicability 
of  the  proposed  rule  to  include  those 
newly-identified  airplanes  that  are  now 
listed  in  Revision  2  of  Boeing  Alert 
Service  Bulletin  747-22A2213.  Since 
this  change  expands  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  also  has  revised  paragraphs 
(b)  and  (c)  of  the  proposed  rule  to 
reference  Revision  2  of  the  service 
bulletin  as  an  additional  source  of 
service  information. 

Additionally,  the  FAA  has 
reconsidered  the  wording  of  the  AFM 
limitation  that  would  have  been 
required  by  paragraph  (a)  of  this 
originally-issued  NPRM,  and  finds  that 
the  proposed  wording  must  be  revised 
to  be  more  specific.  Paragraph  (a)  of  this 
supplemental  NPRM  has  been  revised 
accordingly. 

Consideration  of  Comments  Received 

In  addition,  the  FAA  has  given  due 
consideration  to  the  following 
comments  that  were  received  in 
response  to  the  originally-issued  NPRM: 

One  commenter  requests  that  the 
description  of  the  unsafe  condition,  as 
stated  in  the  notice,  be  clarified.  The 
description  in  the  Summary  section  of 
the  preamble  to  the  notice  states  that 
'**  *  *  to  prevent  failure  of  the 
autoland  system  to  flare  the  airplane  for 
landing,  which  could  subsequently 
result  in  a  hard  landing."  However,  the 
commenter  asserts  that  a  more  accurate 
description  of  the  unsafe  condition  is 
"*   *   *  to  ensure  flightcrew  awareness 
of  autoland  system  configuration  in  the 
event  of  a  change  from  fail-operational 
to  fail-passive  mode."  The  FAA  agrees 
that  the  commenter's  wording  describes 
the  addressed  unsafe  condition  more 
accurately.  The  FAA  has  revised  all 
references  to  the  unsafe  condition 
accordingly  throughout  this 
supplemental  NPRM. 

Two  commenters  note  that  the  AFM 
revision  in  paragraph  (a)  of  the  proposal 
states  that  "*  *  *  If  there  is  a  flag  on 
ANY  channel,  the  i  pproach  must  be 
down-graded  to  dial  channel,  CAT  II 
configuration,  and  the  autopilot  must  be 
disconnected  prior  to  landing."  The 
commenters  agree  that  the  approach 
should  be  down-graded  to  CAT  II. 
However,  the  commenters  request  that 
the  FAA  revise  the  language  of  the  AFM 
revision  specified  in  paragraph  (a)  of  the 
proposed  rule  to  allow  for  continuation 
of  the  approach  with  the  autopilot 


engaged.  One  of  these  commenters 
states  that,  once  the  anomalous  channel 
is  disconnected,  the  remaining  two 
channels  provide  for  a  normal  dual 
channel  configuration,  which  is 
certified  for  CAT  II  weather  operations. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  paragraph 
(a)  of  the  proposal.  While  the  FAA 
acknowledges  that  the  two  remaining 
channels  could  provide  for  a  normal 
dual  channel  autoland,  the  FAA  finds 
that  the  annunciation  system  would  no 
longer  be  adequate  to  support  such  an 
autoland.  The  FAA  also  finds  an 
increased  potential  for  the  pilot  to 
disconnect  the  wrong  autopilot  channel. 
Such  a  situation  could  result  in  the 
flightcrew  being  misled  into  thinking 
that  there  are  tvvo  properly  functioning 
autopilot  channels  engaged.  Therefore, 
the  FAA  has  determined  that  the 
autopilot  must  still  be  disconnected 
prior  to  landing. 

Cost  Impact 

There  are  approximately  179  Model 
747-100,  -200,  -300,  and  SP  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
12  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  revision  to  the  AFM.  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  requirement  on  U.S. 
operators  is  estimated  to  be  $720.  or  $60 
per  airplane. 

It  would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  installation  and  operational 
test,  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $613  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  these 
proposed  requirements  on  U.S. 
operators  is  estimated  to  be  $14,556,  or 
$1,213  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-22-AD. 

Applicability:  Model  747-100,  -200.  -300. 
and  SP  series  airplanes,  equipped  with  triple 
channel  autoland  autopilots:  as  listed  in 
Boeing  Alert  Service  Bulletin  747-22 A221 2, 
Revision  1,  dated  April  27. 1995,  and  Boeing 
Alert  Service  Bulletin  747-22A2213, 
Revision  2.  dated  )une  22. 1995;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  inodifiod,  altered,  or  repiaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
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addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  flightcrew  awareness  of  the 
configuration  of  the  autoland  system  in  the 
event  of  a  change  from  fail-operational  to  feil- 
passive  mode,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Pay  clo«e  attention  to  all  3  NAV  receiver 
flags  immediately  after  FLARE  ARM  is 
annunciated  on  the  FMA's.  If  there  is  a  flag 
on  any  NAV  receiver,  the  corresponding 
autopilot  channel  must  be  disconnected:  the 
approach  must  be  down-graded  to  dual 
channel.  CAT  II  configuration:  and  the 
autopilot  must  be  disconnected  prior  to 
landing." 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  install  a  diode  and  a  marker 
on  the  El~4.  El-5.  and  El-6  shelves,  and 
make  wiring  changes  to  the  flight  mode 
annunciator  of  the  autopilot/ flight  director 
system,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-22A2212.  Revision  1. 
dated  April  27.  1995;  or  Boeing  Alert  Service 
Bulletin  747-22A2213,  Revision  1.  dated 
April  27, 1995.  or  Revision  2.  dated  lune  22, 
1995:  as  applicable.  After  this  installation 
and  wiring  change  is  accomplished,  the  AFM 
limitation  required  by  paragraph  (a)  of  this 
AD  may  be  removed  from  the  AFM. 

(c)  Prior  to  further  flight  after 
accomplishment  of  paragraph  (b)  of  this  AD, 
perform  an  operational  test  of  the  newly 
installed  diodes,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-22A2212. 
Revision  1.  dated  April  27.  1995;  or  Boeing 
Alert  Service  Bulletin  747-22A2213. 
Revision  1.  dated  April  27.  1995.  or  Revision 
2,  dated  June  22. 1995;  as  applicable. 
Thereafter,  repeat  the  operational  test  at 
intervals  not  to  exceed  20.000  flight  hours. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  .\irplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on  January 
17,  1996 

DuTcll  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  96-846  Filed  1-22-96;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-2] 

Proposed  Amendment  to  Class  E 
Airspace;  Brunswick,  GA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspac6  area  at 
Brunswick,  GA,  to  include  the  Jekyll 
Island  Airport,  which  has  a  VOR  or 
GPS-A  Standard  Instrument  Approach 
Procedure  (SIAP).  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (ACL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  Jekyll  Island  Airport. 
DATES:  Comments  must  be  received  on 
or  before  March  5,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
96-ASO-2.  Manager.  System 
Management  Branch.  ASC)-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  ofTicial  docket  may  be  examined 
in  the  OfHce  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beruiy  L.  McGlamery,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 


airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  96-ASC)-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Coimsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
System  Management  Branch,  ASO-530, 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Brunswick,  GA,  to  include  the  Jekyll 
Island  Airport  which  has  a  VOR  or 
GPS-A  SLAP.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  acconunodate  this  SIAP  and  for  IFR 
operations  at  the  Jekyll  Island  Airport. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  abo\ »  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16,  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "Significant 
Regulatory  Action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  EXDT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorpyoration  by  reference, 
Navigation  (Air). 

The  Proposed  Xm^iuimt  nt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

^ART71—.' AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103.  40113. 
40120:  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp,  p.  389:  14  CFR  11.69. 

§71.1    (Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  Above  the 
Surface  of  the  Earth. 


ASO  GA  E5  Brunswick,  GA  (Revised) 

Brunswick/Malcom-McKinnon  Airport,  GA 
(Lat.  3r09'06"  N.  long.  81°23'29") 

Brunswick/Glynco  )etport  Airport 
(Lat.  31''15'33"  N.  long.  8T'27'59'  W) 

Jekvll  Island  Airport 

(Lat.  3r04'28"  N.  long  81''25'40  "  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Malcolm-McKinnon  Airport  and 
within  a  7-raile  radius  of  the  Glynco  jetport 
Airport  and  within  a  6.3-mile  radius  of  the 
Jekyll  Island  Airport  and  within  2.4  miles 
each  side  of  the  Brunswick  VOR  217°  radial, 
extending  from  the  6.3-mile  radius  to  7  miles 
.southwest  of  the  VOR. 


Issued  in  College  Park,  Georgia,  on  |anuary 

o    1096 

Benny  L.  .McGiamery, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

IFR  Dor.  96-851  Filed  1-22-96:  8:45  am] 
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DEPARTMENT  OF  .aeOR 

Occupational  Sa*ety  ar  c;  >-<ed!th 
Administration 

29  CFP  Par  s  1910, 1915,  and  1926 

[DocKe:  Nc  "^-CA^] 
RIN  12^8-0099 

Respiratory  Protection 

AGENCY.  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Extension  of  the  time  period  for 
submission  of  public  comments  on  a 
report  by  M.  Nicas. 

SoMMAPY;  OSHA  is  extending  the  time 
penod  originally  specified  in  60  FR 
56127  for  receiving  pubUc  comment  on 
the  Nicas  Report. 

DATES:  Written  comments  must  be 
postmarked  to  OSHA  on  or  before 
January  29,  1996. 
ADDRESSES:  Comments  must  be 
submitted  in  quadruplicate  or  1  original 
(hardcopy)  and  1  disk  (5  V4  or  3V2  inch) 
in  WordPerfect  5.0,  5.1,  6.0,  6.1.  or 
ASCII  to:  Docket  Office,  Docket  H-049, 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Room  N-2625.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210; 
telephone:  (202)  219-7894.  Any 
information  not  contained  on  disk  (e.g., 
studies,  articles)  must  be  submitted  in 
quadruplicate.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046,  provided  that  the  original 
and  3  copies  are  sent  to  the  Docket 
Office  thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  C.  Cyr.  Office  of  Information  and 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Avenue,  N.W., 
Washington.  DC.  20210.  Telephone 
(202)  219-8148.  A  copy  of  the 
referenced  report  is  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  a  copy  by  telephoning  Mr. 
John  Steelnack  at  (202)  219-7151.  For 
an  electronic  copy  of  the  Federal 
Register  notice,  contact  the  Labor  News 
Bulletin  Board  (202)  219-4748,  or 
OSHA's  WebPage  on  the  Internet  at 


http://www.OSHA.gov/.  For  news 
releases,  fact  sheets  and  other  short 
documents,  contact  OSHA  FAX  at  (900) 
555-3400  at  $1.50  per  minute. 

SUPPLEMENTARY  INFORMATION 

Background 

On  November  7,  1995,  OSHA 
published  a  notice  (60  FR  56127)  which 
reopened  the  record  of  the  Respiratory 
Protection  standard,  29  CFR  1910.134, 
to  receive  pubUc  comment  on  a  report 
submitted  by  Dr.  Mark  Nicas  titled  "The 
Analysis  of  Workplace  Protection  Factor 
Data  and  the  Derivation  of  Assigned 
Protection  Factors"  (hereafter,  the 
"Nicas  Report")  which  was  entered  as  a 
post-hearing  comment  into  the 
Respiratory  Protection  Docket  H-049  as 
Exhibit  #156.  The  original  time  period 
for  public  comment  on  the  Nicas  Report 
was  scheduled  to  end  on  January  8, 
1996.  However.  OSHA  underwent  a 
major  reduction  in  operations  and 
furlough  of  most  employees  from 
December  18,  1995  to  January  5,  1996. 
As  of  January  17,  1996,  OSHA  had 
received  only  three  comments  on  the 
Nicas  Report  in  response  to  60  FR 
56127.  To  encourage  additional  public 
comments  in  response  to  this 
announcement,  OSHA  is  extending  the 
date  for  submitting  comments  on  the 
Nicas  Report  to  January  29,  1996.  No 
additional  extensions  for  this  purpose 
are  anticipated. 

Authority  and  Signature 

This  document  was  prepared  imder 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
It  is  issued  pursuant  to  section  6(b)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  655). 

Signed  at  Washington,  D.C.  this  17th  day 
of  January.  1996. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  96-728  Filed  1-22-96:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1i7 

[CG005-95-084] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Sunset 
Beach,  NC 

agency:  Coast  Guard.  DOT. 
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ACTION:  Notice  of  proposed  rulemaking. 

s.MM.5  3r:  At  the  request  of  the  North 
Carohfid  Department  of  Tran.sportation. 
the  Coast  Guard  is  proposing  a  change 
to  the  regulations  that  govern  the 
operation  of  the  drawbridge  across  the 
Atlantic  Intracoastal  Waterway,  mile 
337.9,  at  Sunset  Beach,  North  Carolina. 
This  proposed  rule  would  extend  the 
hours  on  weekends  and  holidays  during 
the  summer  months  during  which  the 
bridge  may  open  only  on  the  hour.  This 
proposed  rule  is  intended  to  provide 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge  while  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  March  8,  1996. 
AOOnCSSES:  Comments  may  be  mailed  to 
Conunander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  or 
may  be  delivered  to  Room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6227.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  at  Room  109. 
Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton.  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  (804)  39^- 
6222. 

SUPPt.EMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifv  this  rulemaking 
(CGD05-95-064)  and  the  specific 
section  of  this  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
lob)  at  the  address  under  ADDRESSES 


The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
Gilliam,  Project  Manager.  Bridge 
Section,  and  CDR  T  R.  Cahill.  Project 
Counsel.  Fifth  Coast  Guard  District 
Legal  Office. 

Background  and  Purpose 

Operation  of  drawbridges  over  the 
Atlantic  Intracoastal  Waterway  in  North 
Carolina,  including  the  Sunset  Beach 
drawbridge,  are  governed  by  33  CFR 
117.821.  Section  117.a21(a)  requires 
that  drawbridges  over  the  Atlantic 
Intracoastal  Waterway  in  North  Carolina 
open  on  signal  for  public  vessels  of  the 
United  States.  State  and  local 
government  vessels,  commercial  vessels, 
and  any  vessel  in  an  emergenL7 
involving  danger  to  life  and  property. 
Section  117.821(b)  requires  that 
drawbridges  over  the  Atlantic 
Intracoastal  Waterway  in  North  Carolina 
open  on  signal  for  pleasure  vessels, 
except  as  otherwise  provided.  Section 
117.821(b)(6)  permits  the  Sunset  Beach 
drawbridge  to  open  only  on  the  hour 
from  April  1  to  November  30  between 
7  a.m.  and  7  p.m.,  if  signaled  by  a 
pleasure  vessel.  Current  33  CFR 
117.821(b)(6)  was  established  by  a  final 
rule  published  in  the  Federal  Riegister 
on  December  30.  1994  (59  FR  67629). 

The  North  Carolina  Department  of 
Transportation,  on  behalf  of  the  Town  of 
Sunset  Beach,  has  asked  the  Coast 
Guard  to  amend  33  CFR  117.821  to 
extend  the  hours  during  which  the 
Sunset  Beach  drawbridge  may  open  on 
the  hour.  The  Town  of  Sunset  Beach 
adopted  a  Resolution  stating  that 
drawbridge  openings  for  recreational 
vessels  after  6  p.m.  on  weekends  and 
Federal  holidays  from  June  1  toi 
September  30  have  caused  tremendous 
highway  traffic  congestion  at  the  bridge 
and  highway  traffic  problems  within  the 
Town. 

Based  on  this  request,  the  Coast  Guard 
is  proposing  to  amend  33  CFR 
117.821(b)(6).  The  proposed  amendment 
would,  on  Saturdays.  Sundays,  and 
Federal  holidays  from  |une  1  to 
.September  30.  extend  the  hours  during 
which  the  Sunset  Beach  drawbridge 
may  open  on  the  hour  from  7  p.m.  to  9 
p.m.  The  Coast  Guard  believes  that  the 
proposed  amendment  would  alleviate 
highway  traffic  problems  while  also 
permitting  the  orderly  flow  of 


recreational  vessel  traffic  through  the 
draw.  The  proposed  changes  will  not 
unduly  restrict  navigation  by  pleasure 
vessels,  which  may  plan  their  transits  to 
coincide  with  scheduled  hourly 
openings. 

This  proposal  would  also  correct  the 
designation  of  the  highway  corridor  to 
SR  1172  vice  US  50  in  33  CFR 
117.821(b)(6).  According  to  the  North 
Carolina  Department  of  Transportation, 
the  Sunset  Beach  drawbridge  is  not  part 
of  the  US  50  Highway  corridor. 

Regulatory  Evaluation 

This  proposed  action  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
seclion  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  proposal  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e(32)(3)  of  Commandant 
Instruction  M16475.1B  (as  amended,  59 
FR  38654,  29  July  1994).  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  proposing  to  amend  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGUL^^  ON? 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  seclion  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  section  117.821,  paragraph  (b)(6) 
is  revised  to  read  as  follows: 

§117.821    Atlantic  Intracoas.a   .vaterway 
AH}«rmart«  Sound  tc  S  .'">e;  Beach. 


(b)*   •  • 

(6)  SR  1172  bridge,  mile  337.9,  at 
Sunset  Beach,  NC,  shall  open  on  the 
hour  on  signal  between  7  a.m.  and  7 
p.m..  April  1  through  November  30, 
except  that  on  Saturdays,  Sundays  and 
Federal  holidays,  from  June  1  through 
September  30,  the  bridge  shall  open  on 
signal  on  the  hour  between  7  a.m.  and 
9  p.m. 
***** 

Dated:  December  26, 1995. 
W.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Fifth  Coast  Guard  District. 

IFR  Doc.  96-724  Filed  1-22-96;  8:45  am] 
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40  CFR  Pan  52 

[CA  i57-..i^.7223t;    FRL-5317-3] 

Approval  and  ProfTiu'grition  of  State 
impiementatiop  Pia^-s  California  State 
Implementatio'"  Puir;  Revision; 
Sacramento  Metroor^  .afi  Air  Quality 

Management  District 

agency:  hnvironniental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
transfer  of  gasoline  into  stationary 
storage  tanks  and  vehicle  fuel  tanks.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990.  In  the  Rules  section 
of  this  Federal  Register,  EP,^  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  this  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  al!  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  February 
22, 1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  LX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 


Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
Sacramento  Metropolitan  Air  Quality 

Management  District,  8411  Jackson 

Road,  Sacramento,  CA  95826. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  Rulemaking  Section  {A-5-3),  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1200. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Sacramento 
Metropolitan  Air  Quality  Management 
District  (SMAQMD)  Rule  448,  Gasoline 
Transfer  into  Stationary  Storage 
Containers,  and  Rule  449.  Transfer  of 
Gasoline  into  Vehicle  Fuel  Tanks, 
submitted  to  EPA  on  August  10,  1995  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  fht  Rules 
section  of  this  Federal  Register. 

Authority:  42  U.S  C.  7401-7671q. 

Dated;  October  11. 1995. 
Felicia  Marcus, 
RegionnI  Administrator. 
[FR  Doc   96-777  Filed  1-22-96:  8:45  am) 

BILUNG  CODE  6Se0-S0-P 


40  CFR  Part  52 

[OH91-1 -7265b;  FRL-6401-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  3,  1995.  Ohio 
submitted  revisions  to  its  particulate 
matter  plans  for  the  Cleveland  and 
Steubenville  nonattainment  areas.  These 
revisions  were  submitted  to  address 
plan  deficiencies  identified  by  USEPA 
in  a  final  limited  disapproval  of  the 
particulate  matter  plans  published  in 
the  Federal  Register  on  May  27,  1994, 
at  59  FR  27464.  For  the  Cleveland  area, 
these  revisions  provide  earlier 
attainment  and  correct  the  deficient  test 
method.  For  the  Steubenville  area,  these 
revisions  include  an  administrative 
order  for  tightening  controls  at 
Wheefing-Pittsburgh  Steel's  basic 
oxygen  furnace  and  provide  a  fully 
updated  modeling  analysis 
demonstrating  that  the  plan  assures 
attainment.  USEPA  is  proposing  to 
approve  these  revisions.  On  this  basis, 
USEPA  is  by  separate  notice  today 
making  an  interim  final  determination 
that  these  revisions  remedy  the 
deficiencies  identified  in  the 
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rulemaking  of  May  27.  1994.  As  a  result. 

the  sanctions  which  could  have  resulted 

from  the  May  1994  rulemaking  shall  not 

apply. 

DATES:  Comments  on  this  proposed 

action  must  be  received  by  Febniary  22, 

1996. 

ADCOESSf-;    'omments  should  be  sent 

t  ortzer,  Chief.  Regulation 

Development  Section,  Regulation 

Development  Branch  (AE-17J).  United 

States  Environmental  Protection 

Agency.  77  West  jackson  Boulevard, 

Chicago.  Illinois  60604. 

Copies  of  the  State's  submittal  and 
USEPA's  technical  support  document  of 
December  5.  1995.  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
John  Summerhays  at  (312)  886-6067. 
before  visiting  the  Region  5  Office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division 
(AE-17J),  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 
F0«  rufrmcR  mfO^MkAVcm  contact:  John 
Summerhays.  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5,  Chicago. 
Illinois  60604.  (312)  886-6067. 

S<.co    tMEMTARY  INFORMAIKDW: 


I    K,-. 


ground 


uiiiu  submitted  major  revisions  to  its 
particulate  matter  regulations  on 
November  14,  1991,  with  supplemental 
submittals  on  December  4,  1991.  and 
January  8, 1992.  USEPA  proposed 
rulemaking  on  these  submittals  on 
August  3,  1993,  at  58  FR  41218,  and 
published  a  notice  of  final  rulemaking 
on  May  27,  1994,  at  59  FR  27464, 
granting  limited  approval/limited 
disapproval  of  these  submittals. 
Although  USEPA  approved  most  of 
Ohio's  regulations.  USEPA  concluded 
that  selected  requirements  of  the  Clean 
Air  Act  applicable  to  the  two  Ohio 
nonattainment  areas,  i.e..  Cuyahoga 
County  (including  Cleveland)  and  the 
Steubenville  area,  were  not  satisfied. 
This  represented  a  disapproval  finding 
under  Seciion  179(a)(2)  and  initiated  a 
"clock"  toward  imposition  of  sanctions 
in  these  areas  under  Section  179(b). 

Ohio  submitted  further  revisions  to  its 
particulate  matter  plans  on  November  3. 
1995,  seeking  to  remedy  the  deficiencies 
identified  in  USEPA's  May  1994 
rulemaking.  Today's  notice  discusses 
and  proposes  action  on  Ohio's 
November  1995  submittal. 

Ohio  conducted  a  public  hearing  in 
connection  with  its  Cuyahoga  County 
rule  revisions  but  has  not  yet  conducted 
a  public  hearing  with  respect  to 
revisions  to  the  Steubenville  area 


attainment  demonstration.  USEPA  has 
concluded  that  proposed  rulemaking  is 
warranted  for  both  areas'  plan  revisions. 
However,  with  respect  to  the 
Steubenville  area  plan  revisions,  USEPA 
will  publish  final  rulemaking  only  after 
Ohio  has  solicited  public  comments  and 
submitted  evidence  that  any  such 
comments  have  been  appropriately 
considered. 

n.  Cuyahoga  County  Isaues 

USEPA's  rulemaking  for  the  Cuyahoga 
County  plan  identified  two  main 
deficiencies.  First,  the  requirement  for 
implementing  reasonably  available 
control  technology  (RACT)  by  December 
10,  1993.  was  not  satisfied,  because  the 
plan  neither  implemented  all 
technologically  reasonable  measures 
(the  "technology  definition"  of  RACT) 
nor  implemented  sufficient  measures  to 
assure  expeditious  attainment  (the 
"attainment  definition"  of  RACT)  by 
that  date.  Under  this  latter  option,  if  the 
State  has  adopted  sufficient  measures  to 
assure  attainment  by  December  10, 
1993,  and  application  of  further 
measures  would  not  result  in  earlier 
attainment,  USEPA  may  conclude  that 
the  State  has  required  all  measures  that 
are  reasonable  to  require.  Further 
discussion  of  these  alternatives  for 
satisfying  the  requirement  for  RACT 
under  Section  189(a)(1)(C)  is  given  in 
the  "General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990," 
published  in  the  Federal  Register  of 
April  16,  1992.  (See  57  FR  13543.) 
Second,  Ohio's  plan  did  not  fully  satisfy 
the  requirement  for  assuring  attainment 
by  the  attainment  deadline,  as  a  result 
of  questions  about  the  ability  to  enforce 
limits  on  emissions  from  coke 
quenching  due  to  deficiencies  in  the  test 
method. 

Ohio  addressed  the  RACT  issue  by 
revising  its  rules  such  that  all 
compliance  deadlines  that  were 
previously  post-December  1993  were 
changed  to  December  10,  1993.  These 
rule  revisions  were  accompanied  by 
minor  shifts  in  limitations  applicable  to 
various  units  at  Ford's  Cleveland 
Casting  Plant.  Ohio's  submittal  provides 
modeling  evidence  that  tlje  revised 
limits  provide  for  attainment  by 
December  1993,  and  thus  implicitly 
argues  that  the  "attainment  definition" 
of  RACT  is  satisfied. 

The  modeling  in  Ohio's  submittal  is 
essentially  identical  to  the  modeling 
submitted  in  Ohio's  original  1991  SIP 
submittal,  with  the  exception  of  course 
of  reflecting  the  modified  limitations. 
USEPA  concluded  in  1994  that  Ohio's 
modeling  satisfied  applicable  guidance. 
Relevant  guidance  has  in  general 


remained  the  same,  except  that  a  new 
version  of  the  applicable  model  has 
become  available  subsequent  to  the 
1991  submittal,  i.e..  the  original 
Industrial  Source  Complex  (ISC)  model 
has  been  superseded  first  with  the  ISC2 
model  and  then  with  the  ISC3  model. 

There  are  several  reasons  to 
"grandfather"  Ohio's  use  of  the  ISC 
model.  First,  the  limits  being  evaluated 
are  not  a  new  set  of  limits  but  rather 
reflect  only  a  minor  shift  of  limits  for  a 
small  subsiet  of  the  modeled  sources. 
Second,  the  modeling  submitted  in 
November  1995  was  completed  in  April 
1993  and  was  part  of  a  series  of  analyses 
starting  in  1990  or  1991.  Third, 
according  to  modeling  conducted  by 
USEPA  in  evaluating  Ohio's  1991 
submittal.  ISC2  predicts  lower 
concentrations  than  ISC  in  the  vicinity 
of  Ford's  Cleveland  Casting  Plant.  (This 
finding  is  documented  in  a  technical 
support  document  dated  February  8, 
1993.)  ISC3  would  also  be  expected  to 
estimate  concentrations  below  those  of 
ISC.  For  all  these  reasons,  it  is 
appropriate  to  grandfather  this  analysis. 
Thus,  in  sum,  the  modeling  analysis  is 
judged  to  fully  satisfy  current  guidance. 

This  modeling  shows  a  design  value 
of  149.5  micrograms  per  cubic  meter 
(^g/m^l,  thus  showing  attainment  of  the 
150  Mg/m^  24-hour  average  standard 
given  in  40  CFR  50.6(a).  Although  the 
recent  submittal  did  not  assess 
attainment  of  the  annual  average 
standard,  the  changes  in  emissions 
limits  are  sufficiently  insignificant  and 
the  attainment  margin  in  Ohio's  1991 
submittal  is  sufficient  (a  nearby  design 
value  of  38.5  Mg/m^  versus  the  standard 
of  50  ng/m^  given  in  40  CFR  50.6(b)) 
that  the  revised  limits  are  also  judged  to 
assure  attainment  of  the  annual  average 
standard.  Since  the  measures  that  are 
providing  for  attainment  are  to  have 
been  in  place  by  December  1993.  Ohio's 
revised  plan  also  satisfies  the 
requirement  for  RACT  implementation 
by  that  date. 

The  second  issue  in  Cuyahoga  County 
pertains  to  the  test  method  for  one  of  the 
limitations  governing  metallurgical 
coke-making  facilities.  The  particular 
limitation  at  issue  is  the  limit  on  the 
solids  content  of  water  used  to  quench 
hot  coke,  a  process  that  causes 
particulate  matter  emissions  in  relation 
to  the  quench  water  solids  content.  The 
test  method  in  the  rules  Ohio  submitted 
in  1991  provided  for  monthly  averaging 
of  water  quality  based  on  one  water 
sample  per  week,  which  does  not 
adequately  assure  continuous 
compliance  with  the  limitation.  Ohio's 
November  1995  submittal  includes  a 
revised  rule  which  requires  weekly 
averaging  based  on  samples  for  at  least 
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five  days  per  week,  which  is  in 
accordance  with  standard  practice  for 
such  limits.  Given  that  quench  water 
quality  generally  varies  slowly,  this 
revision  is  sufficient  to  provide 
adequate  assurance  of  continuous 
compliance  with  this  limitation.  Since 
the  attainment  demonstration  is  based 
on  allowable  emissions,  this  revision 
also  addresses  the  prior  concern  with 
the  area's  attainment  demonstration, 
insofar  as  USEPA  can  now  enforce  a 
limit  consistent  with  the  previously 
modeled  allowable  emission  rate.  In 
sum,  Ohio's  revisions  address  the 
previously  noted  deficiencies  and  make 
the  Cuyahoga  County  plan  fully  satisfy 
applicable  requirements. 

III.  Steubenville  Area  Issues 

USEPA's  limited  disapproval  of  the 
SIP  for  Ohio's  portion  of  the 
Steubenville  area  was  based  on 
deficiencies  in  the  attainment 
demonstration.  The  May  J994  Federal 
Register  included  lengthy  discussion  of 
deficiencies  in  the  estimation  of 
allowable  emissions  from  the  basic 
oxygen  furnace  shop  and  from  the  coke 
ovens.  The  Federal  Register  also  noted 
that  further  deficiencies  were  identified 
in  the  technical  support  document, 
which  noted  deficiencies  in  modeling 
procedures  used  to  demonstrate 
attainment  as  well  as  other  deficiencies 
in  estimating  allowable  emissions. 

The  most  significant  deficiency  in 
emissions  estimation  was  the 
underestimation  of  allowable  fugitive 
emissions  for  Wheeling-Pittsburgh  Steel 
Corporation's  basic  oxygen  furnace 
shop.  These  fugitive  emissions  are 
limited  by  Ohio's  rules  to  20  percent 
opacity  on  a  3-minute  average  basis. 
Unfortunately,  there  is  uncertainty  in 
how  much  emissions  this  limit  allows. 
Ohio's  1991  submittal  assumed  that  the 
primary  control  system  captured  99.5 
percent  of  emissions  from  oxygen 
blowing  in  the  furnaces  and  that  less 
than  a  third  of  the  remaining  0.5  percent 
was  actually  emitted,  with  the 
remaining  uncaptured  emissions 
apparently  presumed  to  settle  within 
the  shop.  The  control  system  at  the  time 
was  judged  inadequate  to  achieve  that 
high  a  capture  efficiency,  and  settling 
was  judged  not  to  affect  fine  particulate 
matter  emissions  significantly. 
Nevertheless,  it  was  unclear  whether  the 
rule's  limits  could  be  met  by  the 
existing  control  system  or  whether 
allowable  emissions  should  be  assumed 
to  reflect  enhancement  of  the  control 
system. 

The  existing  control  system  at  the 
basic  oxygen  furnace  shop  has  proved 
inadequate  to  assure  compliance  with 
the  20  percent/3-minute  average  limit. 


Therefore.  Ohio  undertook  enforcement 
action  and  issued  an  administrative 
order  that  requires  significant 
improvements  in  the  coiitrol  system  to 
achieve  compliance.  This  administrative 
order  was  included  in  Ohio's  November 
1995  submittal.  A  review  of  the 
anticipated  effectiveness  of  the  required 
control  system  supports  Ohio's 
assumption  that  the  20  percent/3- 
minute  average  limit  and  the 
administrative  order  implementing  that 
limit  requires  99.5  percent  emissions 
capture  at  this  shop.  Ohio's  new 
submittal  also  removes  the  unacceptable 
assumption  that  any  uncaptured 
emissions  of  fine  particles  settle  in  the 
shop  or  otherwise  fail  to  be  emitted.  The 
emissions  estimate  developed  by  Ohio 
considering  the  control  system 
enhancement  required  by  the  submitted 
administrative  order  is  acceptable. 

The  second  emission  estimation  issue 
discussed  in  the  May  1994  Federal 
Register  concerned  coke  oven 
emissions.  The  procedure  used  by  Ohio 
relied  on  equations  provided  in  the 
background  information  document  for 
the  coke  oven  National  Emission 
Standards  for  Hazardous  Air  Pollutant 
(NESHAP)  relating  fugitive  emissions  to 
leak  levels.  USEPA  objected  to  the  use 
in  these  equations  of  actual  leak  rates 
(reflecting  long  term  average  actual  leak 
rates  expected  to  correspond  to  various 
short  term  allowable  leak  rates)  rather 
than  the  allowable  leak  rates. 
Calculation  errors  were  also  noted  in  the 
calculation  of  the  fine  particle  fraction 
of  these  emissions,  effectively  making 
an  improper  assumption  that  much  of 
the  condensible  particulate  matter 
emitted  by  these  operations  is  not  fine 
particles.  The  November  1995  submittal 
corrects  these  problems  and  provides 
fully  acceptable  estimates  of  allowable 
coke  oven  emissions. 

The  technical  support  document  for 
the  prior  rulemaking  also  identified 
other  issues  relating  to  emissions 
estimation,  including  consideration  of 
condensible  particulate  matter 
emissions,  need  for  support  of  a  low  silt 
content  used  in  estimating  emissions 
from  blast  furnace  material  storage  piles, 
and  the  use  of  a  higher  allowable 
emission  rate  that  applies  to  certain 
boilers  when  firing  residual  oil.  Ohio's 
November  1995  submittal  responded  to 
these  issues  where  necessary.  These 
issues  are  discussed  in  detail  in  the 
technical  support  document  for  this 
rulemaking.  In  addition,  USEPA  review 
of  the  significance  of  these  issues  is 
summarized  below. 

The  May  1994  rulemaking  also 
identified  two  deficiencies  relating  to 
modeling.  First,  the  State's  prior 
modeling  analysis  did  not  properly 


consider  intermediate  terrain.  USEPA's 
intermediate  terrain  policy  requires  that 
for  any  hour  that  a  receptor  is  above 
stack  height  but  below  plume  height  for 
a  given  source,  both  simple  terrain 
modeling  and  complex  terrain  modeling 
should  be  conducted  and  the  more 
conservative  (higher)  concentration 
estimate  used.  Ohio's  prior  submittal 
included  only  a  limited  analysis, 
indicating  that  the  more  conservative 
results  were  usually  obtained  from 
simple  terrain  modeling  but  were 
occasionally  obtained  from  complex 
terrain  modeling.  Second,  the  State 
analyzed  area  source  impacts  using  the 
RAM  model,  a  model  which  is 
inappropriate  in  areas  such  as 
Steubenville  that  are  categorized  under 
modeling  guidance  as  "rural." 

Ohio  addressed  both  of  these  issues 
by  submitting  an  updated  analysis  using 
the  ISC3  model.  This  model  inherently 
implements  USEPA's  intermediate 
terrain  policy  by  automatically 
performing  both  simple  terrain 
modeling  and  complex  terrain  modeling 
for  any  hour  for  any  source-receptor 
combination  that  involves  intermediate 
terrain.  This  model  also  has  an 
upgraded  algorithm  for  analyzing  the 
impacts  of  area  sources  for  either 
"urban"  or  "rural"  settings.  Therefore, 
the  use  of  this  model  satisfies  the  above 
concerns. 

Ohio's  analysis  reflected  selected 
additional  revisions.  Although  the  new 
analysis  was  based  on  the  same 
underlying  meteorological 
measurements  (i.e.,  12  months  of 
measurements  in  1989/1990  at  a  tower 
in  Follansbee,  West  Virginia),  the  data 
were  processed  with  an  updated 
meteorological  data  processor  (i.e.,  the 
Meteorological  Processor  for  Regulatory 
Models)  that  was  not  available 
previously.  This  newer  processor  in 
some  cases  estimated  different  values 
for  some  derived  parameters  such  as 
stability.  This  analysis  also  reflected 
correction  of  various  source  parameters 
such  as  erroneous  source  locations, 
misrepresented  distributions  of  selected 
area  sources,  and  understated  efficiency 
of  road  dust  control  at  one  source.  These 
revisions  are  all  acceptable. 

For  some  issues,  the  information 
provided  by  Ohio  was  not  included  in 
the  modeling  analysis.  In  order  to  assess 
the  significance  of  these  issues,  USEPA 
conducted  further,  supplemental  model 
runs.  These  supplemental  runs  are 
discussed  further  in  the  technical 
support  document  and  use  the  same 
modeling  approach  and  inputs  as  Ohio 
except  for  inclusion  of  emission 
estimates  reflecting  the  minor  inventory 
issues  referenced  above.  As  compared  to 
the  24-hour  average  standard  of  150  ng/ 
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m^,  the  State's  modeling  shows  a  design 
24-hour  average  concentration  of  148.7 
^g/m^.  and  USEPA's  supplemental 
modeling  shows  a  design  concentration 
of  149.9  >ig/m3.  As  compared  to  the 
annual  average  standard  of  50  fig/m^, 
Ohio's  modeling  shows  a  highest 
concentration  of  49.6  Mg/m^.  and 
USEPA's  supplemental  modeling  also 
shows  a  highest  concentration  of  49.6 
Hg/m*.  Thus,  with  or  without 
consideration  of  the  minor  inventory 
issues,  Ohio's  plan  may  be  judged  to 
assure  attainment  of  the  air  quality 
standards  in  the  Steubenville  area. 

IV.  Today's  Action 

With  respect  to  Cuyahoga  County. 
USEPA  proposes  to  conclude  that  the 
revised  rules  now  provide  for  RACT  by 
December  1993,  that  the  quench  water 
test  method  issue  and  the  associated 
attainment  demonstration  issue  has 
been  resolved,  and  that  the  further 
revisions  to  the  limitation  for  Ford's 
Cleveland  Casting  Plant  do  not 
jeopardize  attainment.  With  respect  to 
the  Steubenville  area.  USEPA  proposes 
to  conclude  that  the  State  has  now 
submitted  a  fully  approvable  attainment 
demonstration  for  the  area.  USEPA  also 
proposes  in  particular  to  approve  the 
rule  revisions  for  Cuyahoga  County  and 
the  findings  and  order  requiring  control 
system  enhancements  at  Wheeling- 
Pittsburgh  Steel's  basic  oxygen  furnace. 

Based  on  the  above  proposed 
findings.  USEPA  proposes  further  to 
conclude  that  Ohio's  particulate  matter 
plans  for  the  Cuyahoga  County  and 
Steubenville  nonattainment  areas  now 
satisfy  all  applicable  requirements 
under  Part  D  of  the  Clean  Air  Act 
(except  for  new  source  review 
requirements,  which  are  not  addressed 
here  or  in  the  May  1994  rulemaking  and 
are  being  addressed  separately).  More 
specifically.  USEPA  proposes  to  find 
that  the  deficiencies  identified  in  the 
May  1994  rulemaking  have  been 
remedied.  USEPA  is  publishing  this 
fmding  as  an  interim  final 
determination  in  a  separate  notice  in  the 
Rules  section  of  this  Federal  Register 
issue.  As  a  result,  the  sanctions  which 
were  to  take  effect  December  27.  1995, 
are  deferred  and  shall  not  be  appUed 
pending  further  rulemaking  on  these 
issues.  If  USEPA's  final  action  finalizes 
the  approval  action  proposed  today,  the 
sanctions  clock  shall  be  fully  stopped. 
Only  if  USEPA  publishes  proposed  or 
final  disapproval  action  concluding  that 
some  deficiencies  have  not  been 
remedied  would  sanctions  be  applied. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

bIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  Sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

EPA  has  determined  that  the  approval 
action  proposed  today  does  not  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 


requirements  under  State  or  local  law, 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  Pollution  control.  Environmental 
protection.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  13, 1995. 
Gail  C.  Ginsburg, 
Acting  Regional  Administrator. 
|FR  Doc.  96-876  Filed  1-22-96:  8:45  am) 
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40  CFR  Part  136 
[FRL-6401-7] 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of  Oil  and 
Grease  and  Total  Petroleum 
Hydrocartxjns 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  regulation 
would  amend  the  Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants  under  section 
304(h)  of  the  Clean  Water  Act  to  replace 
existing  gravimetric  test  procedures  for 
the  conventional  pollutant  "oil  and 
grease"  (40  CFR  401.16)  with  EPA 
Method  1664  as  part  of  EPA's  effort  to 
reduce  dependency  on  the  use  of 
chlorofluorocarbons  (CFCs).  Method 
1664  uses  normal  hexane  (n-hexane)  as 
the  extraction  solvent  in  place  of  1,1,2- 
trichloro-l,2,2-trifluoroethane  (CFC- 
113;  Freon-113).  CFC-113  is  used  in 
currently  approved  40  CFR  Part  136 
methods  for  the  determination  of  oil  and 
grease.  These  methods  are  EPA  Method 
413.1  in  Methods  for  Chemical  Analysis 
of  Water  and  Wastes  (EPA-600/4-79- 
020)  and  Method  5520B  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  18th  edition.  This 
proposal  would  withdraw  approval  of 
Methods  413.1  and  5520B  to  preclude 
the  unacceptable  inconsistency  between 
results  produced  by  such  methods  and 
proposed  Method  1664.  In  an  effort  to 
provide  for  the  use  and  depletion  of 
existing  laboratory  stocks  of  Freon-113, 
EPA  plans  to  implement  the  required 
use  of  Method  1664  no  sooner  than  six 
months  after  the  final  rule  is  published 
in  the  Federal  Register.  Method  1664  is 
also  being  proposed  for  the 
determination  of  total  petroleum 
hydrocarbons. 


DATES:  Comments  on  this  proposal  must 
be  submitted  on  or  before  March  25, 
1996. 

ADDRESSES:  Send  written  comments  on 
the  proposed  rule  to  "Method  1664" 
Comment  Clerk;  Water  Docket  MC- 
4101;  Environmental  Protection  Agency; 
401  M  Street,  SW.;  Washington,  DC 
20460.  Commenters  are  requested  to 
submit  any  references  cited  in  their 
comments.  Commenters  are  also 
requested  to  submit  an  original  and  3 
copies  of  their  written  comments  and 
enclosures.  Commenters  who  want 
receipt  of  their  comments  acknowledged' 
should  include  a  self  addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  by  hand  by 
K^arch  25, 1996.  No  facsimiles  (faxes) 
will  be  accepted. 

Data  available:  A  copy  of  the 
comments  and  supporting  documents 
cited  in  this  proposal  are  available  for 
review  at  EPA's  Water  Docket;  401  M 
Street,  S.W.,  Washington,  DC  20460.  For 
access  to  the  Docket  materials,  call  (202) 
260-3027  between  9  a.m.  and  3:30  p.m. 
for  an  appointment. 

Electronic  versions  of  Method  1664 
will  be  available  via  the  Internet.  EPA 
operates  a  "jaublic  access  server,"  also 
known  as  "Earth  1,"  through  which  EPA 
will  include  all  of  the  ways  that  copies 
of  the  test  method  manual  are  available. 
The  Office  of  Water  will  put  the 
diretiions  about  electronic  retrieval  of 
the  test  method  manual  on  EPA's 
Internet  "homepage."  By  doing  so, 
persons  interested  in  electronic  copies 
of  the  method  may  obtain  copies  by 
either  (1)  retrieving  the  documents  from 
EPA's  file  transfer  protocol  (FTP)  site  on 
the  Internet  at  ftp.epa.gov  or 
gopher.epa.gov  (2)  retrieving  the 
documents  by  dial-in  access  at  919- 
558-0335. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Honaker.  Engineering  and  Analvsis 
Division  (4303).  USEPA  Office  of 
Science  and  Technologv,  401  M  Street, 
S.W.,  Washington,  DC,  20460,  or  call 
(202) 260-2272. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

A.  Clean  Water  Act 

Today's  proposal  is  pursuant  to  the 
authority  of  sections  301.  304(h).  and 
501(a)  of  the  Clean  Water  Act  (CWA),  33 
U.S.C.  1314(h).  1361(a]  (the  "Aci"). 
Section  301  of  the  Act  prohibits  the 
discharge  of  any  pollutant  into 
navigable  waters  unless  the  discharge 
complies  with  an  NPDES  permit,  issued 
under  section  402  of  the  Act.  Section 
304(h)  of  the  Act  requires  the 
Administrator  of  the  EPA  to 


"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
neces.sary  to  carrj-  out  his  function 
under  this  Act." 

The  Administrator  also  has  made 
these  test  methods  applicable  to 
monitoring  and  reporting  of  NPDES 
permits  (40  CFR  part  122,  §§  122.21, 
122.41.  122.44.  and  123.25).  and 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
the  Act  (40  CFR  part  403,  §§403.10  and 
402.12). 

B.  Clean  Air  Act  Amendments  of  1990 

Today's  proposal  is  also  consistent 
with  sections  604,  606  and  608  of  the 
1990  Clean  Air  Act  Amendments 
(CAAA)  to  phase  out  production  of 
Class  I  CFCs  and  reduce  use  and 
emissions  of  Class  I  CFCs  to  the  lowest 
achievable  level,  and  with  section  613 
of  the  CAAA  to  reduce  the  Federal 
procurement  of  products  and  services 
that  employ  Class  I  CFCs. 

11    Backgrounii  Hiid  History 

A.  Oil  and  Grease  and  Petroleum 
Hydrocarbons  Testing 

The  background  and  history  of  the 
applicability  of  EPA's  Stratospheric 
Ozone  Protection  Program  to  analytical 
methods  requiring  the  use  of  CFCs  in 
EPA  regulator^'  programs  was  given  in 
an  earlier  proposal  of  an  alternate  test 
procedure  for  the  determination  of  oil 
arid  grease  (5fi  FR  30519-30520,  July  3, 
1991). 

As  stated  in  the  earlier  proposal, 
preliminary  efforts  to  find  a  suitable 
replacement  solvent  for  Freon-113  in 
the  determination  of  oil  and  grease  were 
conducted  by  the  Office  of  Research  and 
Development's  Environmental 
Monitoring  Systems  Laboratory  in 
Cincinnati,  Ohio  (EMSL-Ci).  Results  of 
that  study,  presented  in  the  document 
'  titled  A  Study  to  Select  a  Suitable 
Replacement  Solvent  for  Freon-113  in 
the  Gravimetric  Determination  of  Oil 
and  Grease  by  F.K.  Kawahara.  October 
2,  1991.  suggested  the  use  of  an  80/20 
mixture  of  n-bexane  and  methyl  tertiary 
butvl  ether  (MTBE)  in  place  of  Freon- 
113  for  oil  and  grease  determination. 
This  led  to  the  proposal  (56  FR  30519- 
30524,  July  3,  1991)  to  replace  Freon- 
1 13  with  the  n-hexane:MTBE  mixture  in 
CWA  and  RCRA  analytical  methods  for 
determination  of  oil  and  grease.  Based 
on  comments  received  concerning  this 


proposal,  the  EMSL-Ci  study  results, 
and  the  need  to  further  investigate 
alternative  solvents,  the  Office  of  Water 
and  the  Office  of  Solid  Waste  initiated 
a  multi-phase  Freon  Replacement 
Study. 

1.  Phase  I  of  the  Freon  Replacement 
Study 

Phase  I  of  the  Freon  Replacement 
Study  evaluated  alternative  solvents  and 
extraction  systems  for  equivalency  to 
the  results  produced  by  Freon-113 
across  a  range  of  real  world  effluent  and 
solid  waste  samples  from  a  variety  of 
industrial  categories.  More  specifically. 
Phase  I  focused  on  (1)  the  use  of  five 
alternative  solvents  for  gravimetric 
determination  of  oil  and  grease  in 
aqueous  samples  by  MCA  WW  Method 
413.1  (with  modifications)  and  in  solid 
samples  by  SW-846  Method  9071A 
(with  modifications)  and  (2)  the  use  of 
alternative  techniques  for  oil^nd  grease 
analysis  including  sonicati(in  extraction, 
solid  phase  extraction  (SPE)  using 
cartridges  and  disks,  and  a  solvent/non- 
dispersive  infrared  technique.  The  five 
alternative  solvents  studied  in  Phase  I 
were  n-hexane,  methylene  chloride 
(dichloromethane),  perch loroethylene 
(tetrachloroethene),  DuPont  123  (2,2- 
dichloro-l,l,l-trifluoroethane,  a 
hydrofluorochlorocarbon),  and  the  n- 
hexane:MTBE  80:20  mixture. 

Results  of  the  tests  of  gravimetric 
procedures  in  Phase  I  yielded  the 
following  conclusions:  n-hexane  should 
be  retained  as  a  possible  extraction 
solvent  for  further  study  using 
gravimetric  techniques; 
perchloroethylene  should  be  retained 
for  consideration  in  the  use  of  infra-red 
techniques;  and  cyclohexane  should  be 
introduced  for  consideration  with 
gravimetric  techniques  based  on  its 
similarity  to  n-hexane  and  because  of  its 
lower  neurotoxicity  when  compared  to 
n-hexane. 

Results  of  tests  of  alternative 
techniques  in  Phase  I  indit^ated  that 
only  sonication  extraction  of  soil  and 
other  solids-containing  samples 
produced  results  equivalent  to  existing 
techniques  that  use  Freon-1 13.  Specifics 
of  the  study  design,  results,  and 
conclusions  can  be  found  in  the 
Preliminary  Report  of  EPA  Efforts  to 
Replace  Freon  for  the  Determination  of 
Oil  and  Grease,  September  1993,  that  is 
included  in  the  docket. 

Prior  to  the  commencement  of  Phase 
II  of  the  study,  two  public  workshops 
were  held,  one  on  May  4.  1993.  in 
Norfolk,  VA  and  the  other  on  June  30. 
1993.  in  Bo<;ton.  MA.  The  objectives  of 
these  workshops  were  to  inform 
interested  parties  of  the  results  from 
Phase  I  and  related  studies,  and  to 


Federal   Register  /  Vnl    61    Nn    IS    '  Tiiosdav    Tann-irv  23    19^6   /  Proposed  Rules 


provide  a  forum  for  the  discussion  of  concentration  range  to  avoid  the 


(413.1  and  5520F),  it  was  expected  that 


Federal  Register      \ul.  61.  No.  15  /  Tuesday,  January  23,  1996  /  Proposed  Rules 


1733 


results  produced  by  either  Freon-113  or      Ciampitt  from  the  Uniform  &  Textile  pragmatic  issues.  Of  concern  was  the 


1712 


RpcistRr  /  Vol.  61.  No.  15  /  Tuesday.  January  23.  1996  /  Proposed  Rules 


Federal  Register  ''  Vol.  61.  No    15   /  Tuesday.  January  23.  1996  /  Proposed  Rules 


1733 


provide  a  forum  for  the  discussion  of 
results,  issues,  and  possible  solutions  to 
the  problem  of  finding  a  non-ozone- 
depleting  substance  that  would  produce 
results  identical  to  the  results  produced 
by  CFC-113.  Detailed  records  of  the 
information  presented,  which  included 
data  from  EPA,  vendor,  and  laboratory 
representatives,  as  well  as  the 
proceedings  of  the  question  and  answer 
sessions,  can  be  found  in  the  reports 
entitled  Oil  and  Grease  Workshop, 
Norfolk,  Virginia.  May  4,  1993  and  Oil 
and  Grease  Workshop,  Boston, 
Massachusetts.  June  30,  1993  that  are 
also  included  in  the  docket  for  today's 
proposed  rule. 

2.  Phase  II  of  the  Freon  Replacement 
Study 

Based  on  the  conclusions  of  Phase  I 
of  the  Freon  Replacement  Study,  Phase 
n  was  designed  to  further  assess  the  use 
of  n-hexane  as  a  replacement  solvent 
and  to  evaluate  the  use  of  cyclohexane 
as  a  replacement  solvent  for  oil  and 
grease  determination  in  aqueous 
samples  by  MCA  WW  Method  413.1. 
with  modifications  to  allow  for  solvent 
densities  less  than  the  density  of  water. 
In  addition,  gravimetric  determination 
of  "petroleum  hydrocarbons"  was 
evaluated  by  subjecting  the  extracted  oil 
and  grease  samples  to  the  silica  gel 
adsorption  procedure  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater  (Standard  Methods) 
5520F  (with  modifications).  This 
procedure  removes  non-aliphatic 
hydrocarbons  such  as  detergents, 
surfactants,  fatty  acids,  aromatic 
hydrocarbons,  heterocyclics,  and  some 
chemical  compounds  containing 
nitrogen,  phosphorus,  and  sulfur. 

The  final  ob)ectives  of  the  Phase  n 
study  were  to  utilize  these  results  and 
comments  to  choose  a  replacement 
solvent  and  to  document  the  analytical 
protocol  implemented  to  produce  the 
first  draft  of  Method  1664  (the 
"Method")  for  gravimetric 
determination  of  oil  and  grease  and 
petroleum  hydrocarbons.  Following  the 
formal  docimientation  of  the  Method,  a 
further  objective  was  to  initiate  an 
interlaboratory  study  using  the  new 
method  in  order  to  characterize  the 
method  and  generate  method 
specifications  in  the  form  of  quality 
control  (QC)  acceptance  criteria. 

A  total  of  34  samples  from  a 
combination  of  in- process  and  effluent 
waste  streams  were  collected  from  2.5 
facilities  encompa.ssing  16  different 
industrial  categories.  Samples 
containing  between  40-300  mg/L  oil 
and  grease,  some  from  petroleum  and 
some  from  non-petroleum  sources,  were 
collected.  The  study  focused  on  this 


concentration  range  to  avoid  the 
problems  associated  with  the 
comparison  and  evaluation  of  "non- 
detect"  results.  In  order  to  increase  the 
types  of  matrices  that  could  be  analyzed 
using  the  Method  and  better  assess  the 
effect  of  different  matrices  on  solvent 
extraction  performance,  the  Agency 
collected  samples  from  a  variety  of 
industrial  facilities  that  were  different 
from  those  collected  during  Phase  I  of 
the  study. 

Analysis  of  each  sample  was 
performed  in  triplicate  for  each  of  the 
three  extraction  solvents.  Prior  to  the 
analysis  of  field  samples,  the  evaluating 
laboratory  was  required  to  demonstrate 
its  ability  to  generate  acceptable 
accuracy  and  precision  for  each  of  the 
required  procedures  by  performing  a 
series  of  initial  precision  and  recovery 
(IPR)  analyses  for  determination  of  oil 
and  grease  and  petroleum  hydrocartxins 
using  Freon-113,  n-hexane,  and 
cyclohexane  as  extraction  solvents.  IPR 
analyses  involved  extraction, 
concentration,  and  analysis  of  a  set  of 
four  1-L  aliquots  of  reagent  water  that 
had  been  spiked  with  hexadecane  and 
stearic  acid.  All  IPR  analyses  included 
modifications  necessary  to  allow  for 
differences  in  solvent  densities  and 
other  modifications  necessary  to  apply 
Method  413.1  and  Standard  Method 
5520F  to  the  alternative  solvents,  in 
order  to  evaluate  any  effects  that  might 
result  from  the  modified  procedures. 

An  ongoing  precision  and  recovery 
(OPR)  analysis,  the  equivalent  of  a 
single  IPR  sample,  was  required  with 
each  analytical  batch  for  each 
alternative  solvent.  An  analytical  batch 
consisted  of  a  set  of  samples  extracted 
at  the  same  time,  to  a  maximum  of  ten 
samples. 

In  addition,  a  reagent  water  method 
blank  was  analyzed  with  each  IPR  set 
and  with  each  sample  batch  for  each 
alternative  solvent.  These  reagent  water 
blanks  were  run  through  the  same 
extraction  and  analysis  procedure 
through  which  the  samples  were  run. 
The  analytical  protocol  required  that  the 
concentration  of  oil  and  grease  in 
method  blanks  not  exceed  5  mg/L  and. 
if  contamination  above  this  level  was 
detetrted  in  any  method  blank,  the 
laboratory  was  required  to  isolate  the 
source  of  contamination  and  reanalyze 
associated  samples. 

Multiple  aliquots  of  each  .sample  were 
collected  in  order  to  accommodate  the 
numerous  analyses  required.  The 
multiple  aliquots  were  split  from  a 
homogenized  sample  and.  to  the  extent 
practicable,  contained  identical 
concentrations  of  oil  and  grease.  Within 
each  of  the  three  different  solvent 
procedures  and  two  modified  methods 


(413.1  and  5520F),  it  was  expected  that 
the  relative  standard  deviation  (RSD)  of 
the  triplicate  measurements  would  be 
less  thJan  or  equal  to  10  p>ercent  for  those 
results  at  or  above  2.S  mg/L  and  less 
than  or  equal  to  20  percent  for  those 
results  less  them  25  mg/L.  The 
evaluating  laboratory  was  required  to 
notify  EPA  if  the  triplicate  results 
exceeded  these  RSEte. 

Addition  of  these  QC  requirements 
and  data  quality  objectives  to  the  usual 
method  protocol,  and  careful 
monitoring  of  the  analytical  techniques 
ensured  that  reliable  data  were 
produced. 

Alternative  analytical  techniques 
were  also  evaluated.  These  techniques 
were  performed  voluntarily  by 
manufacturers  of  various  devices  on 
splits  of  samples  collected  as  part  of 
Phase  II.  EPA  supplied  additional 
volumes  of  each  sample  collected 
during  the  Phase  II  study  to  a  number 
of  vendors  that  tested  alternative  oil  and 
grease  extraction  and  measurement 
techniques  similar  to  those  tested  in  the 
Phase  I  study.  These  included  solid 
phase  extraction  using  cartridges  and 
disks,  non-disp>ersive  infrared 
spectroscopy,  and  immunoassay. 

Evaluation  of  Phase  II  data  led  to  the 
conclusion  that  the  results  generated 
when  using  n-hexane  and  cyclohe.xane 
were  statistically  equivalent  to  one 
another,  but  that  these  results  were 
significantly  different  from  results 
generated  when  using  Freon-113  as  the 
extraction  solvent.  These  findings  were 
consistent  with  the  Phase  I  study 
conclusion  that,  when  all  sample 
matrices  are  collectively  considered, 
none  of  the  solvents  that  were  evaluated 
was  statistically  equivalent  to  Freon- 
113.  Specifics  of  the  study  design, 
results,  and  conclusions  are  included  in 
the  Report  of  EPA  Efforts  to  Replace 
Freon  for  the  Determination  of  Oil  and 
Grease  and  Total  Petroleum 
Hydrocarbons:  Phase  II,  April  1995.  that 
is  included  in  the  docket. 

The  decision  of  which  ahernative 
solvent  was  best  suited  for  the  new 
method  was  therefore  based  on 
logistical  analytical  considerations,  of 
which  the  primary  factor  was  the 
difference  between  the  boiling  points  of 
n-hexane  (69  "C)  and  cyclohexane  (81 
*C).  Based  on  laboratory  comments 
regarding  the  extensive  amount  of  time 
required  to  evaporate  cyclohexane,  n- 
hexane  was  determined  to  be  a  more 
suitable  replacement  for  Freon-113. 

Evaluation  cf  vendor  data  was  limited 
to  the  SPE  disk  and  column  extraction 
techniques  with  gravimetric 
determination,  and  demonstrated  that 
results  from  both  of  the  SPE  techniques 
were  not  statistically  equivalent  to 


results  produced  by  either  Freon-113  or 
n-hexane  using  separatory  funnel 
extraction  and  gravimetric 
determination. 

Results  from  the  non-dispersive 
infrared  and  immunoassay  analyses 
were  not  considered  for  this  proposal 
because  they  represent  completely 
different  determinative  techniques.  EPA 
is,  however,  planning  to  further  evaluate 
these  techniques  and  consider  other 
promising  procedures  in  subsequent 
studies. 

Though  written  as  a  separatory  funnel 
extraction  procedure.  Method  1664 
allows  the  use  of  alternative  extraction 
and  concentration  techniques,  such  as 
SPE,  under  the  performance-based 
option,  provided  that  these  techniques 
produce  results  that  meet  the 
specifications  in  Method  1664  when 
tested  using  reference  standards  and, 
when  used  for  compliance  monitoring, 
produce  results  equivalent  to  results 
produced  by  Method  1664  on  the 
specific  discharge  to  which  they  are  to 
be  applied. 

The  Agency  solicits  additional 
comparative  data  and  information  on 
SPE  techniques  and  other  alternative 
extraction  and  concentration 
techniques,  and  on  the  proposal  to 
allow  these  techniques  under  tho 
performance-based  option  in  Method 
1664.  EPA  is  particularly  interested  in 
comparative  data  produced  from 
alternative  techniques  and  separatory 
funnel  extraction  with  gravimetric 
detennination  when  both  techniques  are 
concurrently  applied  to  a  given 
wastewater  discharge. 

The  final  product  of  Phase  11  was 
Method  1664,  which  uses  n-hexane  as 
the  extraction  solvent.  Between  April 
and  September,  1994,  the  March  29. 
1994  draft  version  of  the  Method  was 
distributed  extensively  at  several 
conferences  and  workshops  and  in 
response  to  requests  to  EPA. 

EPA  encouraged  reviewers  to  submit 
any  questions,  clarifications,  data,  or 
issues  for  consideration  in  updating  the 
Method  for  this  proposal.  As  part  of  the 
effort  to  collect  information  from 
interested  parties,  a  questionnaire 
pertaining  to  Phase  II  of  the  Freon 
Replacement  Study  and  the  content  of 
Method  1664  was  distributed  on  May  4, 
1994  at  EPAs  17th  Annual  Conference 
on  Analysis  of  Pollutants  in  the 
Environment.  EPA  also  collected 
information  from  studies  performed  by 
industry  representatives,  including  a 
report  produced  by  the  American 
Petroleum  Institute  titled  Method 
Development  and  Kreon-113 
Replacement  in  the  Analysis  of  Oil  and 
Grease  in  Petroleum  Industry  Samples, 
and  a  presentation  delivered  by  Dave 


Clampitt  from  the  Uniform  &  Textile 
Ser\'ice  Association  at  EPA's  17th 
Annual  Conference  on  Analysis  of 
Pollutants  in  the  Environment  titled 
Impact  of  Detergents  on  the 
Determination  of  Oil  and  Grease  by 
Gravimetric  and  Infra-red  Analysis. 
Comments  received  as  a  result  of  these 
efforts  were  reviewed  and  considered 
when  revising  Method  1664  to  produce 
the  April  1995  version  being  proposed 
today.  These  comments  are  included  in 
the  docket. 

The  quality  control  acceptance 
criteria  in  Method  1664  were  derived 
from  the  Phase  II  results  and  the  results 
from  an  interlaboratory  study  conducted 
by  11  laboratories  belonging  to  the  Twin 
City  Round  Robin  Group.  In  addition, 
Method  Detection  Limit  (MDL)  studies 
vvere  performed  to  determine  the  MDL 
and  minimum  level  (ML)  specifications 
included  in  the  version  of  the  Method 
being  proposed  today.  Details  of  these 
studies  are  included  in  the  docket  as 
part  of  the  document  titled  Report  of  the 
Method  1664  Validation  Studies,  April 
1995. 

B.  N-Hexane  as  the  Extrnction  Solvent 

In  the  process  of  deciding  upon  the 
most  suitable  extraction  solvent  for 
replacement  of  Freon-113.  EPA 
considered  the  potential  effet;ts  of  the 
new  solvent  on  compliance  monitoring, 
logistics,  and  health  and  safety 
concerns.  Of  all  the  solvents  evaluated 
in  the  Freon  Replacement  Study,  n- 
hexane  was  the  most  appropriate  choice 
for  the  following  reasons:  (1)  It  had  been 
previously  used  as  the  extraction 
solvent  for  permit  compliance  analysis 
of  oil  and  grease  and  TPH  prior  to  the 
advent  of  Freon-113,  (2)  EPA  Phase  I 
and  Phase  II  studies  indicated  that  n- 
hexane  produces  results  that  are  as  or 
more  comparable  to  Freon-113  results 
than  other  solvents  (although  no  solvent 
produced  results  exactly  equivalent  to 
Freon- 1 13).  and  (3)  the  Phase  II  study 
showed  that  there  was  no  significant 
difference  in  results  produced  by  n- 
hexane  and  Freon-113  for  the  analysis  of 
reagent  water  samples  spiked  with 
reference  standards.  In  addition,  a 
comparison  of  the  Phase  I  and  Phase  II 
data  suggests  that  any  change  in  oil  and 
grease  concentration  that  may  result 
from  using  n-hexane  instead  of  Freon- 
113  would  be  overshadowed  by  the 
variability  that  was  observed  in  the 
currently  approved  Freon  methods  that 
did  not  impose  these  thorough  QC 
requirements. 

Once  the  solvent  choices  had  been 
narrowed  to  cyclohexane  and  n-hexane, 
and  the  results  of  Pha.se  II  indicated  that 
both  solvents  produced  equivalent 
results,  the  derision  was  based  on  more 


pragmatic  issues.  Of  concern  was  the 
neurotoxicity  of  n-hexane  compared  to 
cyclohexane  and  the  cost  of  the  two 
solvents.  EPA  compared  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  permissible 
exposure  limits  (PELs)  for  cyclohexane 
and  n-hexane.  This  comparison  showed 
that  n-hexane  is  only  1.7  times  more 
toxic  than  cyclohexane  and  that  the 
time  weighted  average  (TWA)  for  n- 
hexane  is  300  ppm,  compared  to  500 
ppm  for  cyclohexane.  TWA  is  defined 
as  the  average  airborne  exposure  that 
shall  not  be  exceeded  in  any  R-hour 
work  shift  of  a  40-hour  work  week. 
Based  on  these  figures,  the  toxicity  of  n- 
hexane  is  not  appreciably  higher  than 
that  of  cyclohexane  and  can  be 
minimized  by  implementing  effective 
safety  controls  and  procedures  in  the 
occupational  setting. 

An  examination  of  the  relative  costs 
of  n-hexane  and  cyclohexane  revealed 
that  cyclohexane  costs  approximately  17 
percent  more  than  n-hexane  from  the 
four  suppliers  surveyed. 

Based  on  the  solvent  evaporation  time 
issue  presented  in  the  discussion  on 
Phase  n  of  the  Freon  Replacement  Study 
and  the  cost  considerations  detailed 
above,  n-hexane  was  selected  over 
cyclohexane  as  the  solvent  to  replace 
Freon-113. 

III.  Summary  of  Proposed  Rule 

A.  Introduction 

This  proposed  rule  would  allow  the 
use  of  EPA  Method  1664  for  the 
determination  of  "oil  and  grease"  and 
"total  petroleum  hydror.art)ons",  and 
would  witlidraw  approval  of  EPA 
Method  413.1  and  Standard  Method 
5520B.  Though  on  May  10,  1995,  a 
global  exemption  for  laborator\-  and 
analytical  essential  uses  of  CFCs  was 
granted  for  the  1996  and  1997  control 
periods  (60  FR  24970),  this  proposed 
rule  will  nonetheless  provide  for  the 
elimination  of  the  use  of  Freon-113 
because  of  the  unacceptable 
inconsistencies  that  would  be  created  by 
allowing  analytical  methods  employing 
two  different  solvents  for  determination 
of  oil  and  grease.  The  proposed 
replacement  method.  Method  1664:  N- 
Hexane  Extractable  Material  (HEM)  and 
Silica  Gel  Treated  N-Hexane  Extractable 
Material  (SGT-HEM)  by  Extraction  and 
Gravimetry  (Oil  and  Grease  and  Total 
Petroleum  Hydrocarbons),  April  1995,  is 
a  gravimetric  procedure  applicable  to 
aqueous  matrices  for  the  determination 
of  n-hexare  extractable  material  and 
silica  gel  treated  n-hexane  e.xtractable 
material  (oil  and  grease  and  total 
petroleum  hydrocarbons,  respectively). 
The  proposed  method  contains  more 
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thorough  QA/QC  procedures  than  the 
Freon  methods  proposed  for 
withdrawal. 

"Oil  and  Grease"  is  a  conventional 
pollutant  defined  in  the  Clean  Water 
Act  and  codified  at  40  CFR  401.16.  The 
term  "n-hexane  extractable  material" 
(HEM)  reflects  the  fact  that  this  method 
can  be  applied  to  matenals  other  than 
oils  and  greases.  Similarly,  the  term 
"silica  gel  treated  n-hexane  extractable 
material"  (SGT-HEM)  reflects  that  this 
method  can  be  applied  to  materials 
other  than  aliphatic  petroleum 
hydrocarbons  that  are  not  ad.sorbed  by 
silica  gel. 

Method  1664  is  a  performance-based 
method  that  allows  alternative 
extraction  and  concentration 
techniques,  provided  that  equivalent 
performance  can  be  demonstrated  using 
reference  standards  and  by  complying 
with  all  performance  specifications 
given  in  the  Method. 

B.  Summary  of  Proposed  Method  J  664 

For  determination  of  n-hexane 
extractable  material  (HEM),  samples  are 
acidified  to  pH  <2  and  serially  extracted 
three  times  with  30-mL  portions  of  n- 
hexane  in  a  separatory  funnel.  The 
extract  is  Bltered  through  sodium 
sulfate  to  remove  residual  water,  and 
the  solvent  is  evaporated  by  beating 
with  a  steam  or  water  bath.  The  HEM 
that  remains  is  weighed  and  the         I 
concentration  calculated  in  mg/L. 

For  determination  of  silica  gel  treated 
n-hexane  extractable  material  (SGT- 
?{EM).  the  HEM  is  redissolved  in  n- 
hexane.  and  silica  gel  is  added  to 
remove  adsorbable  materials.  The 
amount  of  silica  gei  added  is 
proportional  to  the  amount  of  HEM.  The 
solution  is  filtered  to  remove  the  silica 
gel,  the  wlvent  is  evaporated  by  heating. 
and  the  SGT-HEM  is  weighed  to 
produce  the  concentration  in  mg/L. 

C.  Method  Quality  Control 

The  quality  control  criteria 
incorporated  into  the  Method  exceeds 
and  improves  upon  that  of  the  currently 
approved  40  CFR  Part  136  oil  and  grease 
methods,  and  is  consistent  with  the  40 
CFR  136  .Appendix  A  protocol  for 
determination  of  organic  analytes. 
Initial  demonstrations  of  laboratory 
capability  are  required  and  consist  of  (1) 
a  method  detection  limit  (MDLJ  study  to 
demonstrate  that  the  laboratory  is  able 
to  achieve  the  MDL  and  ML  specified  in 
the  Method,  and  (2)  an  initial  precision 
and  recovery  (IPR)  test  consisting  of  the 
analysis  of  four  spiked  reaaent  water 
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and  accuracy. 


An  important  component  of  these  and 
other  QC  tests  required  in  Method  1664 
is  the  use  of  hexadecane  and  stearic  acid 
as  the  reference  standards  for  spiking. 
Hexadecane  was  chosen  to  simulate 
petroleum  hydrocarbons;  stearic  acid 
was  chosen  to  simulate  animal  fats  and 
detergents,  and  .ser\'es  to  test  the  effects 
of  the  silica  gel  proc-edure.  The  use  of 
standards  of  known  composition  and 
purity,  which  are  not  a  requirement  of 
the  currently  approved  gravimetric 
methods  for  the  determination  of  oil  and 
grease,  allows  for  more  accurate 
determination  of  recovery  and  precision 
and  minimizes  variability  that  may  be 
introduced  from  spiking  with 
substances  such  as  Wesson  oil,  #2  fuel 
oil.  mineral  oil,  etc.  that  are  comprised 
of  unknown  proportions  of  substances. 

Routine  quality  control  consists  of  an 
initial  two  point  calibration  of  the 
analytical  balance,  and  the  following 
tests  that  must  accompany  each 
analytical  batch  (the  set  of  samples 
extracted  at  the  same  time,  to  a 
maximum  of  10  samples): 

•  Analysis  of  a  matrix  spike  (MS)  and 
matrix  spike  duplicate  (MSO)  to 
demonstrate  method  accuracy  and 
precision,  and  to  monitor  matrix 
interferences.  Hexadecane  and  stearic 
acid  are  the  reference  standards  used  for 
spiking. 

•  Analysis  of  a  laboratory  blank  to 
demonstrate  freedom  from 
contamination. 

•  Verification  of  calibration  of  the 
analytical  balance,  to  demonstrate  that 
measurements  are  in  control. 

•  Analysis  of  an  ongoing  precision 
and  recovery  (OPR)  sample  to 
demonstrate  that  the  analysis  system  is 
in  control  and  acceptable  precision  and 
accuracy  is  being  maintained  with  each 
analytical  batch.  The  OPR  sample 
consists  of  reagent  water  spiked  with 
hexadecane  and  stearic  acid.  It  is  the 
equivalent  of  one  of  the  IPR  samples. 

The  laboratory  is  required  to  meet  the 
acceptance  criteria  listed  in  Method 
1664  for  these  quality  control  tests  and 
is  encouraged  to  monitor  performance 
over  time  to  identify  and  anticipate 
problems  or  improvements  to  the 
procedure. 

Aside  from  the  use  of  a  solvent  other 
than  Freon-113.  the  most  significant 
difference  between  Method  1664  and 
approved  and  existing  methods  used  for 
oil  and  grease  and  petroleum 
hydrocarbons  determinations  is  that 
Method  1664  contains  an  extensive  QA/ 
QC  program  that  allows  the  data  user  to 
evaluate  the  quality  of  the  results.  This 
promotes  a  consistent,  carehil 
evaluation  of  the  data  generated  that 
increases  the  reliability  of  results 
produced  by  HEM  and  SGT-HEM 


determinations,  and  provides  a  means 
for  laboratories  and  data  users  to 
monitor  analytical  performance,  thereby 
providing  a  basis  for  sound,  defensible 
data. 

D.  Performance  Based  Approach 

To  allow  for  advances  in  technology 
and  reductions  in  the  cost  of  analyses. 
Method  1664  is  performance-based. 
Alternate  extraction  and  concentration 
procedures  are  permitted  as  long  as  the 
equivalency  procedures  in  the  Method 
are  followed  and  all  QC  acceptance     "-^ 
criteria  are  met.  The  equivalency 
procedures  consist  of  performing  the 
IPR  test  using  reference  standards  to 
demonstrate  that  the  results  produced 
with  the  modified  procedure  meet  the 
specifications  in  Method  1664.  In 
addition,  if  the  detection  limit  will  be 
affected  by  the  modification, 
performance  of  an  MDL  study  is 
required  to  demonstrate  that  the 
modiHed  procedure  can  achieve  an 
MDL  less  than  or  equal  to  the  MDL  in 
the  Method  or,  for  those  instances  in 
which  the  regulatory  compliance  level 
is  greater  than  the  Minimum  Level  in 
the  Method,  one-third  the  regulatory 
compliance  level,  whichever  is  higher. 

If  the  performance-based  option  is  to 
be  applied  to  analyses  for  compliance 
monitoring,  the  discharger  must 
demonstrate  that  the  modified  method 
produces  results  equivalent  to  those 
produced  by  Method  1664  for  each 
specific  discharge.  The  reason  that  this 
additional  demonstration  over  and 
above  the  demonstration  of  equivalency 
with  reference  standards  is  required  is 
that  the  possibility  exists  that  Method 
1664  and  the  modified  method  may 
produce  equivalent  results  with 
reference  standards  but  not  produce 
equivalent  results  when  the  discharge  is 
analyzed.  Both  Phase  I  and  Phase  11  of 
the  Freon  Replacement  Study 
demonstrated  that  results  produced  by 
other  solvents  are  not  equivalent  to  the 
results  produced  by  Freon-113  when 
comparative  tests  are  performed  on 
discharges.  EPA  is  concerned  that  the 
amount  of  material  extracted  from  a 
discharge  by  a  modified  method  will  not 
b^  equivalent  to  the  amount  of  material 
extracied  by  Method  1664. 11  the  amount 
of  material  extracted  is  less  when  the 
modihed  method  is  used,  the  amount 
discharged  could  be  greater  before  a 
violation  would  occur.  Similarly,  if  the 
amount  of  material  extracted  is  greater 
when  the  modified  method  is  used,  the 
amount  discharged  would  need  to  be 
less  to  prevent  a  violation,  i  he 
requirement  to  verify  the  equivalence  of 
the  modified  method  to  Method  1664 
assures  that  the  modified  method  and 
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Metbod  1664  exhibit  equivalent 
performance  on  the  specific  discharge. 

For  those  instances  in  which  the 
results  from  the  equivalence  study  of 
field  samples  are  below  the  Minimum 
Level,  and  the  test  of  the  modified 
method  is  passed  for  spikes  of  reference 
standards  into  reagent  water,  the 
modified  method  is  deemed  to  be 
equivalent  to  this  method  for 
determining  HEM  and/or  SGT-HEM  on 
that  specific  discharge.  This  allowance 
is  based  on  the  reasoning  that  the  level 
of  material  in  this  discharge  will  be  so 
low  that  it  is  unlikely  a  violation  will 
ever  occur  with  this  discharge  and. 
consequently,  small  differences  in  the 
amount  measured  with  the  modified 
method  as  Cvimpared  to  Method  1664 
will  be  negligible. 

The  procedure  required  to 
demonstrate  equivalency  consists  of  the 
following:  (1)  Two  sets  of  four  one-liter 
aliquots  of  a  sp>ecific  discharge  are 
collected  for  analysis — one  set  is 
analyzed  according  to  Method  1664 — 
the  other  set  is  analyzed  according  to 
the  modified  procedure,  (2)  the  average 
percent  recovery  of  HEM  and/or  SGT- 
HEM  is  calculated  for  each  set  of  four 
analyses,  and  (3)  the  average  percent 
recovery  using  the  modified  procedure 
must  be  79-114  percent  of  the  average 
percent  recovery  produced  bv  Method 
1664  for  HEM  and  66-114  percRit  of  the 
average  percent  recovery  produced  by 
Method  1664  for  SGT-HEM.  Unless 
these  criteria  are  met,  the  modified 
procedure  cannot  be  used  for 
compliance  monitoring  purposes. 

Whether  or  not  the  modified 
procedure  is  applied  to  compliance 
monitoring,  all  modifications  to  the 
Method  must  be  thoroughly 
documented  and  the  documentation 
must  be  maintained  in  the  format 
specified  in  Method  1664. 

IV.  Method  Validation  .=ind  Precision 
and  Recovery  ot  ihe  Proposed  Test 
Method 

The  version  of  Method  1664  being 
proposed  today  is  the  product  of 
revisions  to  the  March  29, 1994  draff, 
and  the  October  1994  and  January  1995 
versions,  and  refiects  consideration  of 
numerous  peer  review  comments, 
survey  results,  data  from  industry 
studies,  results  from  an  interlaboratory 
method  validation  study,  and  results 
from  several  EPA  single-laboratory 
method  detection  limit  (MDL)  studies. 

A.  Precision  and  Recovery  Studies 

The  interlaboratory  method  validation 
study  conducted  by  EPA  consisted  of 
tests  of  initial  precision  and  recovery 
(IPR)  and  ongoing  precision  and 
recovery  (OPR)  in  twelve  different 


analytical  testing  laboratories.  Data 
produced  in  this  study  wore  used  to 
derive  the  QC  acceptance  criteria  for 
precision  and  recovery  that  are  specified 
in  Table  1  of  Method  1664.  Details  of 
the  analyses  and  results  are  described  in 
a  document  titled  Report  of  the  Method 
1664  Validation  Studies,  April  1995. 

One  of  the  twelve  laboratories 
participating  in  the  validation  study 
performed  the  QC  analyses,  which 
included  one  set  of  IPR  analyses  and  30 
OPR  analyses,  as  part  of  the  n-hexane, 
cyclohexane,  and  Freon-113 
comparisons  for  Phase  II  of  the  Freon 
Replacement  Study.  Since  many  of  the 
techniques  incorporated  into  Method 
1664  evolved  as  this  evaluating 
laboratory  performed  analyses  under 
Phase  II  of  the  Freon  Replacement 
Study,  some  of  the  work  was 
developmental  in  nature.  For  example, 
the  decision  to  use  hexadecane  and 
stearic  acid  as  spiking  standards 
required  determination  of  an 
appropriate  concentration  as  well  as  an 
appropriate  solvent  for  the  stock 
solution. 

Another  issue  was  the  applicability  of 
the  silica  gel  extraction  procedure  to 
HEM  concentrations  in  excess  of  100 
mg/L.  The  adsorptive  capacity  of  silica 
gel  needed  to  be  studied  in  order  to 
determine  the  amount  of  silica  gel 
required  to  adsorb  increasing 
concentrations  of  HEM.  In  addition,  it 
was  necessary  to  determine  an 
appropriate  cutoff  for  the  maximum 
amount  of  silica  gel  that  realistically 
could  be  used.  Through  a  series  of  tests, 
it  was  determined  that  if  more  than  30 
g  of  silica  gel  is  used,  the  potential  for 
contamination  from  substances  in  the 
silica  gel  increases. 

Analysis  of  IPRs  prior  to  sample 
analysis  and  continuing  evaluation  of 
the  analytical  system  through  OPR 
analyses  were  necessary  to  evaluate  the 
potential  effects  of  all  procedural 
changes  implemented  as  a  result  of  this 
developmental  work. 

Results  from  the  evaluating 
laboratory's  analysis  of  real  world 
samples  supports  the  Method  1664 
criteria  derived  from  the  method 
validation  data.  Because  each  field 
sample  was  analyzed  in  triplicate,  the 
standard  deviation  of  the  replicate 
values  could  be  derived.  The  mean 
relative  standard  deviation  (RSD)  across 
all  analyses  was  11.5  percent,  thereby 
demonstrating  the  precision  of  Method 
1664  on  real  world  sample  matrices. 

The  other  eleven  laboratories 
involved  in  method  validation,  working 
cooperatively  as  part  of  the  Twin  City 
Round  Robin  (TCRR)  Group,  performed 
IPR  and  OPR  analyses  for  the 
determination  of  HEM  by  Method  1664. 


In  addition  to  the  QC  analyses,  this 
study  consisted  of  the  analysis  of  two 
sets  of  samples,  one  from  a  petroleum 
source  and  the  other  from  a 
nonpetroleum  source,  in  triplicate,  for 
HEM.  The  mean  RSD  of  the  results 
across  all  laboratories  and  all  samples 
was  9.5  percent,  further  demonstrating 
that  Method  1664  is  capable  of 
producing  precise  results  on  real  world 
samples.  Results  and  evaluation  of  the 
TCRR  study,  including  field  sample 
analyses,  are  presented  in  the  document 
titled  Report  of  the  Method  1664 
Validation  Studies,  April  1995. 

TCRR  study  participants  submitted 
comments  on  the  method,  most  of 
which  focused  on  difficuhies  related  to 
extracts  containing  excessive  amounts 
of  water  and  the  longer  time  required  for 
the  evaporation  of  n-hexane.  These 
issues  have  been  addressed  in  the 
revision  of  Method  1664  being  proposed 
today,  the  former  by  recommending 
more  careful  separation  of  the  aqueous 
and  solvent  phases  to  avoid  carryover  of 
the  water  into  the  extract  and  that  more 
sodium  sulfate  be  used  in  the  filtering 
process,  and  the  latter  by  allowing  the 
use  of  either  a  water  bath  or  steam  bath 
set  at  a  temperature  that  results  in 
evaporation  of  the  solvent  within  30 
minutes. 

Most  laboratories  in  the 
interlaboratory  study  did  not  encounter 
difficulties  with  the  analysis  of  IPR  and 
OPR  samples  and  were  able  to  achieve 
acceptable  recoveries  of  hexadecane  and 
stearic  acid.  Statistical  evaluation  of  the 
results  from  all  twelve  laboratories 
produced  few  outliers,  indicating  that 
Method  1664  is  a  reproducible 
procedure  sufficiently  reliable  to  be 
used  by  a  variety  of  laboratories. 

B.  Development  of  Quality  Control 
Acceptance  Criteria 

As  stated  above,  data  from  the  TCRR 
interlaboratory  study  were  combined 
with  data  from  EPA's  data  gathering  in 
Phase  II  to  produce  performance 
specifications  in  the  form  of  quality 
control  (QC)  acceptance  criteria  for 
Method  1664.  The  development  of  these 
criteria  are  described  in  the  Report  of 
the  Method  1664  Validation  Studies, 
April  1995,  included  in  the  docket. 
Criteria  were  developed  for  initial 
precision  and  recovery  (IPR),  ongoing 
precision  and  lecovery  (OPR),  and 
recovery  of  hexadecane  and  stearic  acid 
spiked  into  samples  (matrix  spikes)  for 
both  HEM  and  SGT-HEM.  For  HEM,  the 
IPR  and  OPR  acceptance  criteria  were 
constructed  using  analysis  of  variance 
(ANOVA)  statistics.  The  criteria  for 
recovery  of  a  matrix  spike  (MS)  and  for 
the  relative  percent  difference  between 
an  MS  and  a  matrix  spike  duplicate 
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(MSD)  were  tiaiisferreU  irom  Lhe  IFK 
and  OPR  criteria,  since  neither  the 
TCRR  study  or  EPA's  data  gathering 
efforts  required  the  spiking  of  field 
samples.  EPA  believes  that  this  transfer 
is  acceptable  because  the  determinative 
technique  in  Method  1664  is  gravimetry. 
which  is  not  susceptible  to 
interferences,  and  because  the  treated 
effluent  to  which  Method  1664  is  to  be 
applied  in  monitoring  is  nearly  identical 
to  the  reagent  water  used  in  the  IPR  and 
OPR  tests.  EPA  used  a  similar  transfer 
of  data  for  development  of 
specifications  for  acceptance  criteria  in 
the  organic  methods  promulgated  at  40 
CFR  Part  136.  Appendix  A. 

For  SGT-HEM,  EPA  received  results 
from  only  two  laboratories.  EPA  used 
these  data  to  construct  preliminary 
acceptance  criteria  for  SGT-HEM  and 
widened  these  preliminary  criteria  to 
those  of  HEM  in  those  instances  in 
which  the  calculated  SGT-HEM  criteria 
were  more  stringent  than  those  for  HEM. 
The  acceptance  criteria  were  widened 
based  on  the  knowledge  that  the 
determination  of  SGT-HEM  follows  the 
determination  of  HEM  in  Method  1664. 
and  therefore  the  results  for  SGT-HEM 
is  likely  to  be  at  least  as  variable  as 
results  for  HEM. 

EPA  solicits  data  on  the  variability  of 
the  determination  of  HEM  and  SGT- 
FffiM.  particularly  data  from 
interlaboratory  studies  using  either  the 
March  29,  1994  version  of  Method  1664 
that  was  distributed  at  various 
conferences,  the  October  1994  or 
January  1995  versions  of  Method  1664, 
or  the  April  1995  version  that  is  cited 
in  todays  proposed  rule  and  which  is 
included  in  the  docket. 

C.  Method  Detection  Limit  Studies 

To  date,  five  single-laboratory  method 
detection  limit  (MDL)  studies  have  been 
performed  as  part  of  the  effort  to 
determine  MDLs  and  MLs  for  HEM  and 
SGT-HEM.  Results  of  these  studies  are 
detailed  in  the  document  titled  Report 
of  the  Method  1664  Validation  Studies, 
April  1995.  The  MDL  is  defined  as  the 
minimum  concentration  of  a  substance 
that  can  be  measured  and  reported  with 
99  percent  confidence  that  the  analyte 
concentration  is  greater  than  zero.  To 
determine  the  MDL,  the  laboratories 
were  required  to  follow  the  procedure  in 
Appendix  B  to  40  CFR  Part  136.  This 
procedure  consists  of  the  analysis  of 
seven  aliquots  of  reagent  water  that  are 
spiked  with  the  analyte(s)  of  interest. 
For  EPA's  MDL  studies,  the  hexadecane 
and  stearic  acid  specified  in  the  quality 
control  tests  in  Method  1664  were  used. 
Spike  levels  were  in  the  range  of  one  to 
five  times  the  estimated  detection  limit. 
The  MDL  is  calculated  by  multiplying 
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replicate  analyses  by  the  Student's  t 
value  for  (n  - 1)  degrees  of  freedom, 
where  n  equals  the  number  of  replicates. 
The  Student's  t  value  for  seven 
replicates  is  3.143. 

The  Minimum  Level  is  defined  as  the 
level  at  which  the  entire  analytical 
system  produces  a  recognizable  signal 
and  an  acceptable  calibration  point,  and 
is  determined  by  multiplying  the  MDL 
by  3.18  and  rounding  the  resulting  value 
to  the  number  nearest  to  (1,  2,  or  5)  x 
10",  where  n  is  an  integer.  The  value 
"3.18"  represents  the  ratio  between  the 
Student's  t  multiplier  used  to  determine 
the  MDL  (3.143)  and  the  10  times 
multiplier  used  in  the  American 
Chemical  Society  (ACS)  Limit  of 
Quantitation  (L(Xy  (i.e.,  10  +  3.143  = 
3.18).  For  example,  if  the  calculated 
MDL  is  1.7,  the  ML  will  be  equal  to  1.7 
times  3.18,  which  equals  5.1.  Rounding 
to  the  number  nearest  to  (1,  2,  or  5)  x 
10"  establishes  the  ML  at  5.0. 

The  first  MDL  study  was  performed  in 
a  commercial  laboratory  by  an  analyst  at 
the  Ph.D.  level  who  has  more  than  20 
years  of  experience  in  the  determination 
of  oil  and  grease  and  TPH.  This  study 
yielded  an  MDL  of  0.91  mg/L  and  a 
resultant  ML  of  2  mg/L  for  HEM  and  an 
MDL  of  1.6  mg/L  and  a  resultant  ML  of 
5  mg/L  for  SGT-HEM. 

Based  on  the  disparity  between  the 
results  obtained  by  this  laboratory  and 
the  lower  limit  of  the  range  in  Method 
413.1,  if  was  decided  that  a  second  MDL 
study  should  be  conducted  in  another 
commercial  laboratory  to  verify  the 
values  obtained  in  the  first  study. 

The  second  MDL  study  was  also 
performed  by  a  laboratory  experienced 
in  the  determination  of  oil  and  grease 
and  TPH.  though  the  analysts 
performing  the  study  were  not  at  the 
Ph.D.  level.  In  order  to  move 
expeditiously,  the  laboratory  was 
required  to  perform  the  second  MDL 
study  within  24  hours.  An  MDL  of  5.4 
mg/L  and  an  ML  of  20  mg/L  for  HEM, 
and  an  MDL  of  2.6  mg/L  and  an  ML  of 
10  mg/L  for  SGT-HEM  was  determined 
in  the  second  MDL  study. 

The  second  laboratory  was  contacted 
to  determine  if  they  encountered 
difficulties  in  performing  the  study. 
They  stated  that  the  results  were  the 
best  that  could  be  obtained  under  the 
imposed  24  hour  turn-around  time 
constraint,  and  that  they  believed  they 
could  achieve  lower  MDLs  given  more 
time.  Based  on  these  circumstances,  the 
Agency  decided  that  the  MDLs  to  be 
included  in  the  October  version  of 
Method  1664  should  be  those 
representing  the  better  performing 
laboratory.  Therefore,  the  MDL  and 
associated  ML  values  from  the  original 


Method  1664  MDL  study  were 
incorporated  into  the  October  1994 
revision  of  the  Method. 

The  high  results  produced  in  the 
second  MDL  study  brought  into 
question  the  reasonableness  and  effect 
of  requiring  a  24-hour  turnaround.  As  a 
result,  the  second  laboratory  performed 
another  MDL  study  (MDL  study  #3),  this 
time  without  the  turnaround  constraint, 
and  with  the  analytical  objective  to 
confirm  the  MDLs/MLs  that  had  been 
obtained  in  the  first  MDL  study.  An 
MDL  of  2.4  mg/L  and  an  associated  ML 
of  10  mg/L  for  HEM,  and  an  MDL  of  1.7 
mg/L  and  an  associated  ML  of  5  mg/L 
for  SGT-HEM  were  obtained  from  this 
third  MDL  study.  Although  closer  to  the 
MDL  and  ML  for  HEM  obtained  in  the 
first  MDL  study,  the  ML  of  10  mg/L  for 
HEM  is  still  above  the  equivalent  level 
in  Method  413.1.  and  the  resuU  for  SGT- 
HEM.  the  more  complex  procedure,  is 
still  less  than  the  result  for  HEM. 

From  these  results,  'he  Agency 
concluded  that  the  MDLs/MLs  for  HEM 
and  SGT-HEM  produced  in  the  first 
MDL  study  are  self-consistent,  whereas 
the  results  produced  in  the  second  and 
third  MDL  studies  are  not.  Therefore, 
the  MDL  and  ML  limits  specified  in  the 
January  1995  version  of  the  Method 
were  those  from  the  first  MDL  study. 

The  i'^ncy  still  needed  to  address 
the  issue  that  the  HEM  MDL  values  in 
both  the  October  1994  and  the  January 
1995  versions  of  Method  1664  had  not 
been  verified  with  follow-up  MDL 
studies.  In  contrast,  a  comparison  of 
SGT-HEM  results  shows  that  the  MDL/ 
ML  for  SGT-HEM  ft-om  the  third  MDL 
study  supports  the  first  MDL  study 
results  for  SGT-HEM.  (Both  the  first  and 
third  MDL  studies  produced  an  ML  of 
5  mg/L  for  SGT-HEM.) 

To  verify  the  HEM  MDL  and  ML 
values  specified  in  the  October  1994 
and  January  1995  versions  of  Method 
1664.  which  were  the  results  obtained 
in  MDL  study  #1.  the  laboratory  that 
performed  this  MDL  study  conducted 
another  study  (MDL  study  #4).  As  with 
MDL  study  #1,  the  same  Ph.D.  level 
chemist  with  extensive  analytical 
experience  performed  the  analyses. 
Because  the  spike  level  in  MDL  study  #1 
was  greater  than  five  times  the  resulting 
MDL,  the  spike  level  was  lowered  to  5 
mg/L.  An  MDL  of  0.88  mg/L.  with  a 
resulting  ML  of  2  mg/L  was  obtained, 
thereby  supporting  the  original  MDL 
results. 

In  response  to  comments  received 
from  laboratories  and  other  interested 
parties  regarding  the  difficulties 
encountered  when  attempting  to 
achieve  the  HEM  MDL  of  0.91  mg/L 
specified  in  the  October  1994  and 
January  1995  versions  of  Method  1664, 


and  because  most  technicians 
performing  HEM  analysis  for 
commercial  laboratories  will  not  have 
the  experience  or  qualifications  of  the 
Ph.D.  level  chemist  who  performed 
MDL  studies  1  and  4.  an  analyst  with  a 
bachelor's  degree  and  one  month's 
laboratory  experience  performed 
another  HEM  MDL  study  at  this 
laboratory.  The  results  of  MDL  study  #5 
were  an  HEM  MDL  of  1.4  mg/L  and  a 
resulting  ML  of  5  mg/L. 

EPA  has  concluded  that  the  MDL 
appropriate  for  Method  1664  should  be 
representative  of  a  better  performing 
laboratory.  However,  to  realistically 
address  the  qualifications  of  the 
laboratory  personnel  most  likely  tb 
perform  this  procedure,  the  MDL  should 
reflect  the  results  obtained  when  using 
qualified,  but  not  PhJD.  level,  personnel. 
Therefore,  the  HEM  MDL  specified  in 
the  April  1995  version  of  Method  1664 
(the  version  being  proposed)  is  1.4  mg/ 
L  and  the  HEM  ML  is  5  mg/L. 
Unchanged  from  the  January  1995 
version  of  Method  1664,  the  SGT-HEM 
MDL  is  1.6  mg/L  and  the  SGT-HEM  ML 
is  5  mg/L. 

EPA  solicits  comment  on  the 
appropriateness  of  these  MDLs  and  data 
from  other  MDL  studies  conducted  with 
the  goal  of  achieving  an  MDL  of  1  mg/ 
L  or  less  for  HEM  and  SGT-HEM 

V.  Withdrawal  of  Currently  Appruv  t^i 
Methods 

The  Clean  Air  Act  Amendments  of 
1990  (CAAA)  established  schedules  for 
phasing  out  the  production  and 
importation  of  CFCs  in  the  U.S. 
Pursuant  to  section  606,  production  of 
most  class  I  substances,  including 
Freon,  is  phased-out  as  of  January  1, 
1996,  except  for  a  few  exemptions  for 
essential  uses.  Existing  supplies  may  be 
used  after  that  date,  but  the  substances 
will  become  increasingly  scarce  and 
costly  over  time.  On  May  10,  1995,  a 
global  exemption  for  laboratory  and 
essential  analytical  uses  of  CFCs  was 
granted  for  the  1996  and  1997  control 
periods  (60  FR  24970).  This  exemption 
explicitly  allows  for  the  production  of 
CFCs  for  laboratory  use  through 
December  31,  1997.  Therefore,  it  would 
be  possible  to  allow  continued  use  of 
the  currently  approved  analytical 
methods  that  employ  CP'Cs  along  with 
the  use  of  Method  1664. 

EPA  has  considered  allowing 
continued  use  of  the  currently  approved 
methods,  but  believes  that  unacceptable 
conflicts  would  be  created  by  allowing 
the  simultaneous  use  of  oil  and  grease 
methods  that  employ  different 
extraction  solvents.  As  is  detailed 
above,  EPA's  Freon  Replacement 
Studies  indicated  that  no  solvent 
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produces  results  sufficiently  equivalent 
to  the  results  produced  by  Freon-1'13. 
By  allowing  two  or  more  methods  that 
employ  different  solvents,  the 
possibility  exists  that  a  regulatory 
authority  and  a  discharger  could 
produce  different  results  for  the  same 
analyte  in  the  same  sample.  Indeed,  the 
same  analyst  testing  the  same  sample 
could  produce  unacceptably  different 
results  using  the  different  methods.  If 
one  of  these  results  showed  a  permit 
violation  and  the  other  did  not,  an 
unfafr  conflict  would  result. 

As  is  also  detailed  above.  Method 
1664  contains  extensive  quality  control 
procedures  to  assure  that  precise  and 
accurate  results  are  produced.  If  use  of 
the  currently  approved  methods  is 
continued,  die  possibility  also  exists 
that  analytical  results  could  indicate  a 
permit  violation  due  to  the  greater 
variability  of  results  produced  by  these 
methods  when  compared  to  the 
proposed  Method  1664.  For  example,  if 
the  permit  limit  is  20  mg/L  and  the  true 
concentration  of  oil  and  grease  in  the 
discharge  is  slightly  less  than  this  limit, 
Method  1664  is  more  likely  to  produce 
a  result  closer  to  the  true  value  than  the 
currently  approved  methods  because  of 
the  improved  precision  of  the  Method. 

The  conflict  between  results  obtained 
using  the  existing  approved  methods 
and  results  obtained  using  the  proposed 
Method  1664  arises  because  oil  and 
grease  is  a  "method-defined"  parameter. 
Mucli  like  biochemical  oxygen  demand 
measured  over  five  days  ("BOD5"),  and 
total  suspended  solids  ( "TSS"),  which 
measures  the  amount  of  non-filterable 
material  suspended  in  water,  the 
quantification  of  oil  and  grease  depends 
on  the  procedures  used  to  measure  the 
parameter  in  the  first  place.  The 
analytical  result  is  dependent  on  how 
the  measurement  is  conducted.  In  the 
case  of  BODs,  the  sample  pH,  the  seed 
quality,  the  incubation  time  and 
temperature,  and  other  factors  define 
how  much  BOD  occurs.  In  the  case  of 
TSS,  the  sample  homogeneity,  the  filter 
type  and  pore  size,  the  drying  time  and 
temperature,  and  other  factors 
determine  the  amount  of  solids  that  will 
be  measured.  In  the  specific  case  of  oil 
and  grease,  one  portion  of  the  test 
sample  preparation  procedure,  the 
addition  of  a  specific  solvent,  defines 
how  much  "oil  and  grease"  will  be 
extracted.  The  oil  and  grease  parameter 
is  that  material  which  is  extracted  by 
the  solvent  and  not  lost  during  solvent 
drying  or  evaporation. 

Given  these  concerns,  and  to  avoid 
otlier  potential  conflicts,  EPA  is 
proposing  to  withdraw  approval  of  the 
use  of  methods  for  oil  and  grease 


determination  that  are  currently 
promulgated  at  40  CFR  Part  136. 

In  an  effort  to  provide  for  the  use  and 
depletion  of  existing  laboratory  stocks  of 
Freon-113,  EPA  plans  to  implement  the 
withdrawal  of  the  existing  Freon 
methods  no  sooner  than  six  months 
after  the  final  rule  is  published  in  the 
Federal  Register.  In  this  scenario, 
Freon-113  and  the  currently  approved 
methods  would  continue  to  be  used 
until  the  implementation  date.  N- 
hexane  and  Method  1664  would  be 
required  on  that  date  and  thereafter. 
EPA  seeks  comment  on  the  desirability 
of  this  scenario,  alternate  scenarios,  and 
whether  the  6-month  period  is  sufficient 
or,  if  insufficient,  the  length  of  the 
desired  period.  EPA  also  seeks  comment 
as  to  whether  the  6-month  period  is  too 
long,  in  that  persons  and  organizations 
affected  by  this  rule  may  desire  to 
switch  to  n-hexane  sooner  to  reduce  the 
costs  associated  with  the  purchase  of 
Freon-113.  When  submitting  comments 
on  this  issue,  please  indicate  the 
amount  of  Freon-113  being  used  by  your 
organization  for  oil  and  grease 
determinations  using  the  currently 
approved  40  CFR  Part  1 36  methods  so 
that  EPA  can  assess  the  number  of 
parties  affected  and  the  extent  of  the 
effect. 

VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulatory  agencies  prepare  an  analysis 
of  the  regulatory  impact  of  major  rules. 
Major  rules  are  defined  as  those  likely 
to  result  in:  (1)  An  annual  cost  to  the 
economy  of  $100  million  or  more:  or  (2) 
a  major  increase  in  costs  or  prices  for 
consumers  or  individual  industries;  or 
(3)  significant  adverse  effects  on 
competition,  investment,  innovation,  or 
international  trade.  This  regulation  is 
not  a  major  regulation  for  the  reasons 
discussed  below. 

The  impact  of  this  proposed 
regulation  will  be  far  less  than  $100 
million  annually.  Laboratories  are 
switching  to  CFC  substitutes  (or 
substitute  methods)  as  CFCs  become 
more  costly  due  to  restriction  in  supply 
and  due  to  the  excise  tax  that,  as  a  result 
of  the  1989  and  1990  Budget 
Reconciliation  .^cts,  is  imposed  on  all 
ozone-depleting  chemicals  listed  in  the 
Montreal  Protocol  and  the  1990  CAAA. 
Thus,  the  true  cost  of  this  regulation  is 
the  difference  in  expense  of  switching  to 
CFC  substitutes  now  as  opposed  to  later. 
The  Agency  believes  Lhat  thase 
increased  transitional  costs  will  be 
minimal  for  the  following  reasons: 

First,  laboratory  testing  is  a  very  small 
part  of  Freon-113  consumption  (less 
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than  1  percent)  and  the  testing  required 
by  EPA  is  only  a  fraction  of  this  total. 
H'A  estimates  that  the  total  market  for 
Freon-113  for  laboratory  use  is  less  than 
S2  million  annually. 

Second,  this  rule  is  not  likely  to  cause 
a  major  increase  in  costs  or  prices  for 
individuals  or  consumers.  Laboratories 
may  experience  some  increase  in  costs 
due  to  longer  testing  procedures  because 
of  the  increased  number  of  sample 
manipulations  and  the  additional 
quality  control  in  the  method.  However, 
the  price  for  n-hexane  is  actually 
cheaper  per  pound  than  the  CFCs  and 
this  difference  may  increase  as  CFC 
production  is  reduced  and  supply 
becomes  more  limited. 

Third,  this  regulation  is  unlikely  to 
cause  significant  adverse  effects  on 
competition,  investment,  innovation,  or 
international  trade.  As  noted  above, 
laboratory  use  of  these  products  is 
estimated  to  be  much  less  than  1 
percent  of  the  total  market  for  these 
products.  Further,  in  some  cases  this 
proposed  rule  and  notice  would  result 
in  a  switch  back  to  procedures 
commonly  used  in  the  1970s,  which  did 
not  have  a  significant  impact  on 
competition,  investment,  or  trade  at  that 
time. 

On  March  9,  1995,  this  proposal  was 
granted  a  waiver  from  review  by  the 
Office  of  Management  and  Budget. 

B.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  statement  to  accompany  any 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments,  or  to  the 
private  sector,  will  be  SlOO  million  or 
more  in  any  one  year.  Under  Seclion 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  and  is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule.  ' 


EPA  estimates  that  the  costs  to  State, 
local,  or  tribal  governments,  or  to  the 
private  sector,  from  this  rule  will  be  less 
than  $100  million.  This  rulemaking 
should  have  minimal  impact  on  the 
current  regulatory  burden  imposed  on 
permittees  because  the  rulemaking  will 
simply  replace  an  existing  test 
procedure  with  a  new  procedure.  EPA 
has  determined  that  an  unfunded 
mandates  statement  is  therefore 
unnecessary.  Similarly,  the  method  in 
today's  rule  does  not  establish  any 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  whenever  an  agency 
is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  Regulatory 
Flexibility  Analysis  that  descrilx;s  the 
effect  of  the  rule  on  small  entities  (i.e.. 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions). 
This  analysis  is  unneces.sary  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  facilities. 
This  regulation  simply  approves  an 
analytical  technique  to  be  available  for 
use  by  all  laboratories. 

D.  Paperwork  Reduction  Act 

This  rule  contains  no  requests  for 
information  and  is,  therefore,  exempt 
from  the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

VII.  Materials  Proposed  for 
Incorporation  by  Reference  Into  40  CFR 
Part  136 

1.  Method  1664:  N-Hexane  Extraciable 
Material  (HEM)  and  Silica  Gel  Treated 
N-Hexane  Extractable  Material  (SGT- 
HEM)  by  Extraciion  and  Gravimetry  (Oil 
and  Grease  and  Total  Petroleum 
Hydrocarbons),  April  1995.  Document 


No.  EPA-821-B-94-004b,  available 
from  the  EPA  Water  Resource  Center, 
Mail  Code  RC-4100.  401  M  Street,  S.VV., 
Washington,  D.C.  20460,  phone:  202/ 
260-7786  or  202/260-2814. 

VIII.  Request  for  Comments 

EPA  requests  public  analysis, 
comments,  and  information  on  the 
replacement  of  Freon-113  with  n- 
hexane,  the  utility  of  Method  1664  for 
monitoring,  the  QC  acceptance  criteria 
in  Method  1664.  the  MDL  and  ML 
levels,  the  f>erformance-based  option 
criteria,  and  the  6-month 
implementation  scenario. 

List  of  Subjects  in  40  CFR  Part  136 

Environmental  proteciion,  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control.  Incorporation  by 
reference. 

Dated  December  12.  1995. 
Carol  M.  Bronvner, 

Administrator. 

In  consideration  of  the  preceding. 
USEPA  proposes  to  nmend  40  CFR  Part 
136  as  follows: 

PART  136— [AMENDED] 

1.  The  authority  citation  of  40  CFR 
Part  136  continues  to  read  as  follows: 

Authority:  Sees.  301.  304(h).  307.  and 
SOKa)  Pub.  L.  95-217.  Stat.  1566.  et  seq.  (33 
U.S.C  1251.  et  seq.)  (The  Federal  Water 
Pollution  Control  Act  Amendments  of  1972 
as  amended  by  the  Clean  Water  Act  of  1977 
and  the  Water  Quality  Act  of  1987).  33  U.S.C 
1314  and  1361:  86  Stat.  816.  Pub.  L.  92-500; 
91  Stat  1567.  Pub.  L.  92-217;  Stat.  7.  Pub. 
L.  10O-4  (The    Act"). 

2.  In  §  136.3(a),  Table  IB.-Ust  of 
Approved  Inorganic  Test  Procedures,  is 
proposed  to  be  amended  by  revising 
entry  41.  Oil  and  grease-Total 
recoverable;  by  adding  an  entry  for 
petroleum  hydrocarbons,  total 
recoverable;  and  by  adding  a  note  to 
Table  IB  to  reference  Method  1664  to 
read  as  follows: 

S  136.3    Identification  of  test  procedures. 


Table  IB.— List  of  Approved  Inorganic  Test  Procedures 


RefererKe  (Mettxxj  No.  or  page) 


Parameter,  units  and  mettxxte 


EPA< 
a 


Std. 
mettv 
ods 
iStti 
Ed. 


ASTM      USGS2      Other 


41.  OtI  and  grease — Total  recoverable.  mg/L;  Gravimetric  (extraction) xxi664 

.  Petroleum  hydrocartxjns — Total  recoverable;  mg/L;  Gravimetric  (extraction) XX1554 


I  "4(1 
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Table  1 B.— List  of  Approved  Inorganic  Test  Procedures — Continued 


Reference  (Method  No.  or  page) 


Parameter,  units  and  methods 


Std. 
EPA'-      "^ 

35  0* 

18tti 
Ed 


ASTM      USGS2      Other 


"x  Method  1664:  N-Hexane  Extractable  Material  (HEM)  and  Silica  Gel  Treated  N-Hexane  Extractatile  Material  (SGT-HEM)  by  Extraction  and 
Gravimetry  (Oil  and  Grease  and  Total  Petroleum  Hydrocartx>ns),  April  1995.  Document  No.  EPA-821-B-94-004b,  can  bie  otitained  from  the 
EPA  Water  Resource  Center.  Mail  Code  RC-4100.  401  M  Street.  S.W.,  Washington.  DC.  20460. 


3.  In  §  136.3(e).  Table  II— Required 
Containers.  Preservation  Techniques, 
and  Holding  Times,  is  proposed  to  be 


amended  by  adding  an  entry  for 
petroleum  hydrocarbons  to  read  as 
follows: 


§  136.3    Identification  of  test  procedures. 


TABLE  II.— REQUIRED  CONTAINERS,  PRESERVATION  TECHNIQUES,  AND  HOLDING  TiMES 


Parameter 


Con- 
tainer' 


Preservation  ^^ 


Maximum 

holding 

time* 


(Add  the  following  entry.) 
.  Petroleum  hydrocart>ons 


G    Cool  to  4"  C,  H2SO4  or  HCL  to  pH<2 28  days. 
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RIN  0648-AG31 

P.^c.:'  :  Cca;i.-  G'Oundfish  Pishei^; 
Desiqnat'C'^  ."''  Rout'ne  Management 
Mp.3Sl.'<;^s 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  designate  certain 
management  measures  as  "routine"  in 
the  Pacific  coast  groundfish  fishery  off 
Wa.shington,  Oregon,  and  California. 
Once  management  measures  have  been 
designated  as  routine,  they  may  be 
modified  after  a  single  meeting  and 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council).  Such 
action  is  authorized  under  the  Pacific 


Coast  Groundfish  Fishery  Management 
Plan  (FMP)  and  is  intended  to  provide 
for  responsive  inseason  management  of 
the  groundfish  resource. 

DATES:  Comments  must  be  received  by 
M3n;h  8.  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
V.  >iiiain  Stelle.  Jr.,  Director,  Northwest 
Region.  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.,  BIN 
C15700,  Seattle.  WA  98115-0070;  or 
Hilda  Diaz-Soltero,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  501  W.  Ocean  Blvd.,  Suite 
4200.  Long  Beach,  CA  90802^213. 
Information  relevant  to  this  proposed 
rule  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  Director,  Northwest  Region,  NMFS. 
Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review 
(EA/RIR)  can  be  obtained  from  the 
Council,  2000  SW  First  Avenue,  Suite 
420,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-526-6140, 
or  Rodney  R.  Mclnnis  at  310-980-4030. 
SL  Pc>  EME^JTARY  INFORMATION:  The  FMP 
aini,i,r,^L'>  the  designation  of  certain 
management  measures  as  "routine." 
Routine  management  measures  are 
specific  for  species,  gear  types  and 
purposes.  Implementation  and 
adjustment  of  those  routine  measures 


may  occur  after  consideration  at  a  single 
Council  meeting,  subsequent  approval 
by  NMFS  and  announcement  in  the 
Federal  Register.  Adjustments  must  be 
within  the  scope  of  the  analysis 
performed  when  the  management 
.  measure  originally  is  designated 
routine.  A  list  of  routine  management 
measures  is  found  at  50  CFR  663.23, 
specifying  the  species  and  gear  types  to 
which  they  apply. 

At  its  August  1994  meeting,  the 
Council  announced  its  preliminary 
recommendation  to  designate  the 
management  measures  contained  in  this 
proposed  rule  as  routine.  A  draft  EA/ 
RIR  was  distributed  to  the  public.  At  its 
October  1994  meeting,  after  hearing 
public  testimony,  the  Council  confirmed 
its  preliminary  recommendations  to 
establish  additional  routine 
designations  as  follows:  (1)  Trip  limits 
for  all  groundfish  species,  separately  or 
in  any  combination,  taken  with  open 
access  gear;  and  (2)  trip  and  size  limits 
for  lingcod,  and  trip  hmits  for  canary 
rockfish,  shortspine  thomyheads  and 
longspine  thornyheads  taken  with  any 
legal  gear  in  the  limited  entry  (or  open 
access)  fisheries. 

The  most  common  type  of  routine 
management  measure  is  "trip  landing 
and  frequency  limits."  which  applies  to 
the  harvest  of  most  major  groundfish 
species.  Trip  landing  and  frequency 
limits  (trip  limits)  include  Hmits  on  the 
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amount  of  fish  that  a  vessel  may  legally 
land  per  fishing  trip  or  cumulatively  per 
unit  of  time,  and/or  hmits  on  the 
number  of  landings  that  may  be  made 
by  a  vessel  in  a  given  period  of  time. 
Taken  to  an  extreme,  a  fishery  may  be 
closed  (equivalent  to  a  "zero  trip  limit") 
under  this  routine  designation. 

Size  limits  have  been  designated  as 
routine  in  the  recreational  fishery  for 
lingcod  and  in  the  commercial  and  open 
access  fisheries  for  sableRsh.  Size  limits 
often  are  used  in  conjunction  with  trip 
limits  to  prevent  the  harvest  of 
immature  fish  or  fish  that  have  not 
reached  their  full  reproductive  capacity. 
Size  hmits  also  are  used  to  slow  the 
harvest  rate  and  prolong  the  fishery. 
Whenever  size  limits  are  used,  it  is 
understood  that  conversion  factors  and 
methods  of  measurement  may  be 
established  or  adjusted  routinely  on  a 
case-by-case  basis. 

A.  Open  Access  Fishery — trip  limits 
for  all  groundfish,  separately  or  in  any 
combination.  Trip  limits  for  most 
groundHsh  species  with  harvest 
guidelines  have  already  been  designated 
routine  for  the  limited  entry  and  open 
access  fisheries.  (These  species/species 
groups  are:  Widow  rockfish,  the 
Sebastes  complex,  yellowtail  rockfish. 
Pacific  ocean  perch,  sablefish.  Dover 
sole,  thomyheads,  bocaccio,  and  Pacific 
whiting.)  The  primary  purpose  of  those 
trip  limits  is  to  keep  landings  within  the 
levels  specified  by  the  Secretary  of 
Commerce  (Secretary).  However,  not  ail 
species  caught  in  the  open  access 
fishery  have  a  harvest  guideline 
(because  there  is  inadequate  information 
or  no  need  for  close  management),  and 
not  ail  species  with  a  harvest  guideline 
have  an  individual  open  access 
allocation  (because  very  little  catch  has 
occurred  historically  or  is  expected  in 
the  open  access  fishery).  Individual  trip 
limits  for  these  minor  species  generally 
would  be  too  small  to  be  manageable. 
Therefore,  open  access  trip  limits  have 
been  set  for  larger  groups  of  species,  "all 
rockfish"  and  "all  groundfish"  in  1995. 
under  the  assumption  that  the  species 
composition  of  the  catch  would  remain 
similar  to  recent  historical  levels. 
Consequently,  a  number  of  species 
whose  trip  limits  have  not  been 
individually  designated  routine  are 
included  under  the  trip  limits  for  "all 
rockfish"  and  "all  groundfish"  in  the 
open  access  fishery.  These  are  minor 
species  like  grenadiers  and  shortbelly 
rockfish  about  which  there  is  little 
biological  information  and  little  known 
harvest.  However,  without  a  routine 
designation  for  trip  limits  for  these 
species,  the  trip  limits  for  "all  rockfish" 
and  "all  groundfish"  may  not  be 
adjusted  quickly  during  the  season 


unless  a  resource  problem  exists  (under 
the  points  of  concern  mechanism  in  the 
FMP).  However,  it  is  prudent  to  limit 
harvest  before  a  conservation  problem 
occurs,  for  example,  by  keeping 
landings  within  the  harvest  guideline. 
As  discussed  above,  sometimes  inseason 
adjustments  are  necessary  to  achieve  the 
Council's  non-biological  goals  such  as 
keeping  landings  within  the  open  access 
allocations,  to  maintain  a  long  fishing 
season,  and  to  discourage  increases  in 
effort.  In  addition,  trip  limits  for 
individual  species  may  need  to  be 
established  and  adjusted  if  the  open 
access  fishery  for  that  species  begins  to 
expand  beyond  historical  levels. 
Therefore,  trip  limits  for  all  groundfish 
species,  separately  or  in  any 
combination,  that  are  caught  in  the  open 
access  fishery  must  be  designated 
routine  in  order  to  respond  swiftly  to 
changes  in  effort  in  the  fishery,  and 
such  trip  limits  need  not  apply  to  the 
same  groups  of  species  managed  by  trip 
limits  in  the  limited  entry  fishery. 

This  "blanket"  all-groundfish 
designation  would  add  approximately 
137,150  mt  of  species  with  acceptable 
biological  catch  (ABC)  or  harvest 
guideline  specifications  (as  of  1995)  to 
routine  management  in  the  open  access 
fisher\'.  Of  this,  about  76.000  mt  are 
underutilized  species  (jack  mackerel 
and  shortbelly  rockfish)  whose  landings 
have  not  yet  come  close  to  their 
respective  harvest  guidelines.  35.000  mt 
are  miscellaneous  rockfish  and  flatfish 
with  no  individual  harvest  guideline. 
and  about  15,000  mt  are  miscellaneous 
groundfish  in  the  management  unit  but 
that  do  not  have  individual  species 
ABCs  or  harvest  guidehnes.  The 
remaining  11.000  mt  are  for  Pacific  cod. 
shortspine  thomyheads.  longspine 
thomyheads,  and  canary  rockfish. 

Trip  limits  in  the  open  access  fishery 
have  been  set  annually  and  are  not 
expected  to  change  drastically  from 
current  levels.  The  level  of  trip  limits 
will  vary,  however,  depending  largely 
on  the  amount  of  species  available, 
effort  in  the  fishery,  and  attempts  to 
prolong  the  fishery  as  long  as  possible. 
Therefore,  it  is  important  to  be  able  to 
modify  these  limits  during  the  season 
rather  than  awaiting  an  annual  cycle. 

The  purposes  for  making  routine 
adjustments  to  trip  limits  would  still 
apply  (50  CFR  663.23(c)(l)(ii)):  To  keep 
landings  within  the  levels  announced 
by  the  Secretary;  to  extend  the  fishing 
season;  to  minimize  disruption  of 
traditional  fishing  and  marketing 
patterns;  to  avoid  discards:  to 
discourage  target  fishing  while  allowing 
small  inridtntal  catches  to  be  landed; 
and  to  allow  small  fi.sheries  to  operate 
outside  the  normal  season.  In  addition. 


trip  limits  for  the  open  access  fishery 
are  intended  to  maintain  landings  at 
historical  (1984-88)  proportions  (50 
CFR  663.23(c)(2)(ii)). 

B.  Limited  Entiy  and  Open  Access 
Fisheries — Trip  and  size  limjts  for 
lingcod;  trip  limits  for  canary  rockfish, 
shortspine  thomyheads,  and  longspine 
thomyheads.  Several  species  that  had 
harvest  guidelines  in  1995.  and  are 
expected  to  have  harvest  guidelines 
again  in  1996.  and  that  are  appropriately 
managed  with  trip  limits  have  not  yet 
been  designated  for  individual  routine 
management.  These  species  are  lingcod. 
canary  rockfish.  shortspine  thomyheads 
and  longspine  thomyheads.  (Size  limits 
for  lingcod  will  also  need  to  be 
designated  as  routine  for  the 
commercial  fishery;  they  already  are 
routine  in  the  recreational  fishery.) 
Clearly,  these  species  should  be 
managed  consistently,  especially  those 
caught  together  in  a  species  complex. 
This  is  even  more  critical  because  stock 
assessments  for  lingcod.  canary 
rockfish.  and  shortspine  thomyheads 
indicate  harvests  have  been  close  to  the 
estimated  levels  of  overfishing  in  recent 
years. 

Information  on  each  species  and 
management  measure  proposed  for 
routine  designation  is  summarized 
below.  More  detailed  information 
appears  in  the  EA/RIR  for  this  rule  and 
in  the  Stock  A.ssessment  and  Fishery 
Evaluation  documents  for  the  1995  and 
1996  fisheries  available  from  the 
Council  (see  ADDRESSES). 

(1)  Lingcod.  A  new  stock  assessment 
in  1994  resulted  in  a  significant 
decrease  in  the  harvest  guideline  (from 
4.000  mt  in  1994  to  2.400  mt  in  1995) 
due  to  heavy  exploitation,  particularly 
north  of  Cape  Falcon.  OR  (45'"46'  N. 
lat.).  The  average  catch  of  2.736  mt 
north  of  Cape  Falcon  during  1989-93 
was  below,  but  near,  the  overfishing 
level.  Management  is  complicated 
because  this  is  a  transboundary  stock 
that  also  is  harvested  in  Canadian 
waters.  A  harvest  guideline  was 
established  for  lingcod  for  the  first  time 
in  1994  in  response  to  indications  of 
reduced  abundance  and  concerns  of 
effort  shifts  into  the  open  access  fishery 
for  this  species.  Until  1995.  there  were 
no  Federal  trip  or  size  limits  on  the 
commercial  fishery.  Recreational  bag 
limits  (3-5  fish)  applied  in  all  three 
states,  and  a  size  limit  of  22  inches  (56 
cm)  applied  only  in  Califomia.  During 
the  annual  management  cycle  in  1995, 
a  20.000-lb  (907-kg)  cumulative 
monthly  trip  limit  was  implemented. 
The  22-inch  (56-cm)  size  limit  was 
applied  coastwide  in  both  commercial 
and  recreational  fisheries,  with  a  "per 
trip"  limit  of  100  lb  (45  kg)  for  trawl- 


caught  lingcod.  Recreational  bag  and 
size'limits  for  lingcod  already  are 
designated  routine,  but  not  commercial 
trip  and  size  limits. 

As  in  the  recreational  fishery,  size 
limits  may  be  appropriate  in  the 
commercial  fishery  to  protect  juvenile 
fish  and  the  reproductive  potential  of 
the  stock.  The  size  composition  of 
lingcod  in  the  Monterey-Columbia 
subareas  in  1992-93  was  smaller  than 
observed  in  limited  samples  in  1978-83. 
There  is  concern  that  the  young  average 
age  and  size  of  the  catch  indicates  a 
substantial  level  of  fishing  mortality. 
The  22-inch  (56  cm)  size  limit  used  in 
the  recreational  fishery  is  a  reasonable 
starting  point  for  the  commercial 
fishery.  More  information  may  be 
needed  to  refine  size  limits,  because 
trawl  selectivity  and/ or  relative  year 
class  strength  may  differ  along  the  coast, 
depending  on  the  fishery  and  gender  of 
the  fish,  and  some  data  indicate  that 
size  at  50  percent  maturity  increases 
from  south  to  north.  It  is  important  to 
be  able  to  respond  to  new  information 
as  it  becomes  available,  particularly 
when  this  resource  appears  to  be 
harvested  near  its  overfishing  level. 

(2)  Canary  rockfish.  Canary  rockfish  is 
a  component  of  tlie  multi-species 
Sebastes  complex,  which  already  is 
managed  under  routine  trip  limits.  A 
1994  stock  assessment  for  canary 
rockfish  indicated  a  substantial  decline 
in  stock  biomass  and  that  continuation 
at  current  ABC  levels  (set  in  1990) 
would  result  in  overfishing.  Therefore,  a 
separate  harvest  guideline  for  canary 
rockfish  was  set  for  the  first  time  in 
1995,  with  separate  limits  for  canary 
rockfish  (6,000  lb  (2.722  kg)  per  month 
cumulative  coastwide)  that  are  counted 
toward  the  total  limit  for  the  Sebastes 
complex.  The  canary  har\'est  guideline 
for  the  Vancouver-Columbia  subareas  of 
1,250  mt  in  1995  is  about  half  the  recent 
annual  catch  of  2,500  mt  in  1992  and 
1993.  Although  landings  are  well  below 
the  harvest  guideline  in  1995,  the  ability 
to  modify  trip  limits  during  the  season 
is  essential  to  respond  to  changes  in 
fishing  behavior  and  to  keep  landings 
within  the  harvest  guideline. 

(3)  Thomyheads  (shortspine  and 
longspine).  Thomyheads  were  managed 
together  until  1995  when  separate 
harvest  guidelines  were  established  for 
each  species.  Trip  limits  for 
thomyheads  combined  already  are 
designated  routine.  Although  trip  limits 
for  shortspine  thomyheads  have  been 
adjusted  under  the  routine  designation 
for  thomyheads  combined.  NMFS 
proposes  to  revise  the  regulations  to 
clarify  that  the  routine  designation 
applies  to  each  species  separately. 


Thomyheads  are  a  component  of  the 
DTS  complex  that  includes  Dover  sole, 
both  species  of  thomyheads,  and  trawl- 
caught  sablefish.  Longspine 
thomyheads  are  more  abundant  and  are 
being  fished  down  to  the  level  that 
would  produce  their  maximum 
sustainable  yield.  There  is  no 
consei-vation  problem  with  longspine 
thomyheads.  However,  shortspine 
thomyheads.  which  are  caught  with 
longspine  thomyheads.  are  less 
abundant  and  have  been  fished  close  to 
their  overfishing  level  in  recent  years. 
The  1995  harvest  of  shortspine 
thomyheads  is  expected  to  slightly 
exceed  the  overfishing  level  (60  FR 
58527,  November  28,  1995).  Landings  of 
longspine  thomyheads  are  restricted  to 
protect  shortspine  thomyheads. 

Thomyheaas  have  become  the  most 
valuable  species  in  the  DTS  complex 
and  effort  on  them  has  intensified, 
resulting  in  the  need  for  sometimes 
frequent  inseason  adjustment.  Trip 
limits  have  been  adjusted  to  divert  effort 
to  deeper  water  where  longspine 
thomyheads  are  more  abundant  relative 
to  shortspine  thomyheads.  In  1995.  the 
cumulative  monthly  trip  limits  ranged 
ft-om  20,000-8,000  lb  (9,072-3,629  kg) 
for  thomyheads  combined,  of  which  no 
more  than  4,000-1,500  lb  (1,814-680  kg) 
could  be  shortspine  thomyheads.  Even 
so,  landings  of  shortspine  thomyheads 
have  been  very  difficult  to  control,  and 
the  entire  DTS  complex  fishery  will  be 
closed  in  late  1995  to  protect  shortspine 
thomyheads.  Management  of 
thomyheads  will  be  even  more 
restrictive  in  1996. 

C.  Clarification.  Reducing  discards 
already  is  included  in  the  regulations  as 
a  reason  for  making  routine  inseason 
adjustments  to  trip  limits  in  commercial 
fisheries  (50  CFR  663.23(c)(l)(ii)(A)). 
However,  this  reason  was  inadvertently 
omitted  from  the  regulations  governing 
routine  groundfish  trip  limits  that  apply 
to  the  shrimp  fishery.  The  ability  to 
adjust  trip  limits  to  avoid  discards  is 
important,  because,  if  set  too  low,  a  trip 
limit  may  actually  result  in  increased 
discards  offish  caught  imavoidably  in 
excess  of  the  limit,  resulting  in  no  net 
reduction  of  total  catch.  "Reducing 
discards"  is  changed  to  "avoiding 
discards"  to  better  describe  the  reason 
for  making  a  routine  change.  Reduction 
of  discards  is  not  easily  measured  or 
determined.  This  rule  would  establish 
avoidance  of  discards  as  a  reason  for 
setting  or  adjusting  trip  limits  in  all 
commercial  fisheries  (including  the 
harvest  of  groundfish  with 
nongroundfish  trawl  gear),  not  just  for 
those  species  listed  individually  at  50 
CFR  663.23(c)(l)(i).  Also,  for 
simplification,  this  mle  would  combine 


the  purposes  for  routine  management 
measures  listed  in  paragraphs  (c)(l)(ii) 
and  (c)(2)(ii),  making  clear  that 
maintaining  landings  at  historical  levels 
applies  only  to  the  open  access  fishery. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  has  initially 
determined  that  this  action  is  consistent 
with  the  FMP.  the  national  standards 
and  other  provisions  of  the  Magnuson 
Act.  and  other  applicable  law. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  socio-economic  impacts  are 
discussed  in  the  EA/RIR.  Based  on  the 
Council's  analysis,  NfMFS  has 
considered  the  costs  to  the  limited  entry 
and  open-access  fleets  and  believes  that 
there  is  no  additional  cost  to  the 
industry  from  taking  this  proposed 
action.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  )anuary  17. 1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §663.23,  paragraphs 
(c)(l)(i)(G)through  (I)  and  paragraph 
(c)(l)(ii)(A)  are  revised,  paragraphs  (J), 
(K),  and  (L)  are  added;  paragraph  (c)(2) 
is  removed,  and  paragraph  (c)(3)  is 
redesignated  as  paragraph  (c)(2)  to  read 
as  follows: 

§663.23    Catch  restrictions. 

***** 

(c)  *  *  * 

(1)*** 

(i)  •  *  * 

(G)  Thomyheads  (shortspine 
thomyheads  or  longspine  thomyheads. 
separately  or  combined) — all  gear — trip 
landing  and  frequency  limits; 

(H)  Bocaccio — all  gear — trip  landing 
and  frequency  limits; 

(I)  Pacific  whiting — all  gear — trip 
landing  and  frequency  limits; 
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UJ  uingcuu — all  gear — trip  landing 
and  frequency  limits;  size  limits; 

(K)  Canary  rockfish — all  gear— trip 
landing  and  frequency  limits;  and 

(L)  All  groundfish.  separately  or  in 
any  combination — any  legal  open  access 
gear  (including  non-groundfish  trawl 
gear  used  to  harvest  pink  shrimp,  spot 
or  ridgeback  prawns,  California  halibut 
or  sea  cucumbers  in  accordance  with 
the  regulations  in  this  subpart) — trip 
landing  and  frequency  limits.  (Size 
limits  designated  routine  in  this  section 
continue  to  apply.) 

(ii)  '  •  * 

(A)  Trip  landing  and  frequency 
limits— to  extend  the  fishing  season;  to 
minimize  disruption  of  traditional 
fishing  and  marketing  patterns;  to 
reduce  discards;  to  discourage  target 
fishing  while  allowing  small  incidental 
catches  to  be  landed;  to  allow  small 
fisheries  to  operate  outside  the  normal 
season;  and,  for  the  open  access  fishery 
only,  to  maintain  landings  at  historical 
(1984-88)  proportions. 
•         •         •         *         • 

|FR  Doc.  96-885  Filed  1-22-96;  8:45  am) 
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Agr'.ope   in  _     Receipt  of  Petition  for 
Determination  o*  Nonregulated  Status 
'O'  Cherry  Torr>ato  Line  Genetically 
Enqineerec!  'or  Modified  Fruit  Ripening 

AG£NG^  .  Aiiiiiidi  oiiu  I  idiil  Htrdiiii 

Inspection  Service,  USDA. 
ACmON:  Notice. 

s^  mmapy:  We  are  advising  the  public 
iiicii  uie  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Agritope,  Inc.,  seeking  a 
determination  of  nonregulated  status  for 
a  cherry  tomato  line  designated  as  35- 
1-N  that  has  been  genetically 
engineered  for  modified  fruit  ripening. 
The  petition  has  been  submitted  in 
accordance  with  our  regulations 
concerning  the  introduction  of  certain 
genetically  engineered  organisms  and 
products.  In  accordance  with  those 
regulations,  we  are  soliciting  public 
comments  on  whether  this  cherry 
tomato  line  presents  a  plant  pest  risk. 
DATES:  Written  comments  must  be 
received  on  or  before  March  25,  1996. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-097-1,  Regulatory 
-Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-097-1.  A  copy  of  the 
petition  and  emy  comments  received 
may  be  inspected  at  USDA,  room  1141, 
Soutli  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 


POP  FUP^MEo   s-O^MATION  CONTACT:  Dr. 
Ved  Malik,  Biotechnology  Permits, 
BBEP,  APHIS,  Suite  5B05,  4700  River 
Road  Unit  147,  Riverdale,  MD  20737- 
1237;  (301)  734-7612.  To  obtain  a  copy 
of  the  petition,  contact  Ms.  Kay  Peterson 
at  (301)  734-7612. 
SUPPLEMENTARY  INFORMATION:  The 
:  a:.  a;w  :  ,    ^  '  CFR  part  340, 
" Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  November  20,  1995,  APHIS 
received  a  petition  (APHIS  Petition  No. 
95-324-Olp)  from  Agritope,  Inc., 
(Agritope)  of  Beaverton,  OR,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  part  340  for  a  cherry 
tomato  line  designated  as  35-1-N  (line 
35-1-N)  that  has  been  genetically 
engineered  to  contain  a  gene  that  alters 
fruit  ripening.  The  Agritope  petition 
states  that  cherry  tomato  line  35-1-N 
should  not  be  regulated  by  APHIS 
because  it  does  not  present  a  plant  pest 
risk. 

As  described  in  the  petition,  line  35- 
1-N  has  been  genetically  engineered  to 
contain  the  sam-k  gene  derived  from 
Escherichia  coli  bacteriophage  T3  that 
encodes  an  enzyme,  S- 
adenosylmethionine  hydrolase 
(SAMase),  which  alters  the  ethylene 
biosynthetic  pathway  and  delays 
ripening  of  the  tomato  on  the  vine.  The 
fruit  of  line  35-1-N  ripen  normally 
when  exposed  to  exogenous  ethylene. 
The  subject  tomato  line  also  contains 
the  nptll  gene  from  the  prokaryotic 


transposon  Tn5,  which  encodes  the 
enzyme  neomycin  phosphotransferase  n 
and  is  used  as  a  selectable  marker  for 
transformation.  Expression  of  the  added 
genes  is  controlled  by  the  untranslated 
3'  region  of  the  nopaline  synthase  gene 
from  Agrobacterium  tumefaciens.  The 
modified  E8  gene  promoter  from 
tomatoes  is  used  to  drive  the  sam-k  gene 
in  a  developmentally  regulated  maimer. 
The  A.  tumefaciens  vector  system  was 
used  to  transfer  the  construct  pAG-5420 
containing  the  DNA  elements  described 
above  into  the  Large  Red  Cherry 
parental  line. 

Line  35-1-N  has  been  considered  a 
regulated  article  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  from  the  plant  pathogen 
A.  tumefaciens.  The  subject  cherry 
tomato  line  has  been  evaluated  in  field 
trials  conducted  since  1992  under 
APHIS  permits  or  notifications.  In  the 
process  of  reviewing  the  applications  for 
field  trials  of  line  35-1-N,  APHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
cc  ntainment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  etseq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufaclureo 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injur}',  disease,  or  damage  not  just  to~ 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  .species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  Food  and  Drug  Administration 
(FDA)  pubUshed  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29,  1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensuring  food  safety  under  the  Federal 
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Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
201  et  seq.).  and  provides  guidance  to 
industry  on  the  scientific  considerations 
associated  with  the  development  of 
foods  derived  from  new  plant  varieties, 
including  those  plants  developed 
through  the  techniques  of  genetic 
engineering. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  .interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes. 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Agritope's  cherry  tomato  line  35-1-N 
and  the  availability  of  APHIS"  written 
decision. 

Authority:  7  U.S.C  150aa-150jj.  151-167, 
and  1622n:  31  U.S.C.  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

Done  in  Washington.  DC.  this  17th  day  of 
January  1996. 
Terry  L.  Medley, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
IFR  Doc  96-671  Filed  1-22-96.  8:45  am) 
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[Docket  No.  95-059-2] 

Dekalb  Genetics  Corporation; 
Availability  of  Determination  of 
Nonregulated  Status  for  Com  Line 
Genetically  Engineered  for  Glufosinate 
Herbicide  Tolerance 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public  of 
our  determination  that  a  com  line 
developed  by  the  Dekalb  Genetics 
Corporation  designated  as  B16  that  has 
been  genetically  engineered  for 
tolerance  to  the  herbicide  glufosinate  is 
no  longer  considered  a  regulated  article 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our 


determination  is  based  on  our 
evaluation  of  data  submitted  by  the 
Dekalb  Genetics  Corporation  in  its 
petition  for  a  determination  of 
nonregulated  status,  an  analysis  of  other 
scientific  data,  and  our  review  of 
comments  received  from  the  public  in 
response  to  a  previous  notice 
announcing  our  receipt  of  the  Dekalb 
Genetics  Corporation's  petition.  This 
notice  al^^'-B^ -"inces  the  availability  of 
ourwritt     ^^     nination  document 
and  its  associated  environmental 
assessment  and  finding  of  no  significant 
impact. 
EFFECTIVE  DATE:  December  19. 1995. 

ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141,  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC,  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  Reding.  Biote<.hnoiogist. 
Biotechnology  Permits.  BBEP,  APHIS. 
4700  River  Road,  Unit  147,  Riverdale, 
MD  20737-1237:  (301)  734-7612,  To 
obtain  a  copy  of  the  determination  or 
the  environmental  assessment  and 
finding  of  no  significant  impact,  contact 
Ms.  Kay  Peterson  at  (301)  734-7612. 

SUPP1.EMENTARY  INFORMATION: 
Background 

On  May  25,  1995.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
95-145-Olp)  from  the  Dekalb  Genetics 
Corporation  (Dekalb)  of  Mystic,  CT, 
seeking  a  determination  that  a  com  line 
designated  as  B16  that  has  been 
genetically  engineered  for  tolerance  to 
the  herbicide  glufosinate  does  not 
present  a  plant  pest  risk  and.  therefore, 
is  not  a  regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  August  1,  1995.  APHIS  published 
a  notice  in  the  Federal  Register  (60  FR 
39146-39147,  Docket  No.  95-059-1) 
announcing  that  the  Dekalb  petition  had 
been  received  and  was  available  for 
public  review.  The  notice  also  discussed 
the  role  of  APHIS,  the  Environmental 
Protection  Agency,  and  the  Food  and 
Drug  Administration  in  regulating  the 
subject  corn  line  and  food  products 
derived  from  it.  In  the  notice,  APHIS 
solicited  written  comments  from  the 
public  as  to  whether  the  subject  com 
line  posed  a  plant  pest  risk.  The 


comments  were  to  have  been  received 
by  APHIS  on  or  before  October  2.  1995. 

APHIS  received  a  total  of  six 
comments  on  the  subject  petition  from 
universities.  State  departments  of 
agriculture,  and  an  agency  of  the  U.S. 
government.  None  of  the  commenters 
expressed  opposition  to  the  subject 
petition. 

Analysis 

Com  line  B16  has  been  genetically 
engineered  with  a  modified  version  of 
the  bar  gene  from  Streptomyces 
hvgroscopicus  that  encodes  a 
phosphinothricin  acetyltransferase 
(PAT)  enzyme.  When  introduced  into 
the  plant  cell,  the  PAT  enzyme  can 
inactivate  glufosinate  herbicides.  The 
bor  gene  was  introduced  into  the  subject 
com  line  by  microprojectile 
bombardment,  and  its  expression  is 
under  the  control  of  the  35S  promoter 
derived  from  the  plant  pathogen 
cauliflower  mosaic  vims  and  the  Tr7 
terminator  from  Agrobacterium 
tumefaciens. 

Com  line  Bl6  has  been  considered  a 
regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340  because  it 
contains  regulatory  gene  sequences 
derived  from  the  plant  pathogens 
mentioned  above.  However,  evaluation 
of  field  data  reports  from  field  tests  of 
the  subject  com  line  conducted  under 
APHIS  permits  or  notifications  since 
1991  indicates  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  the  subject  com  plants'  release 
into  the  environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Dekalb  and  a  review  of 
other  scientific  data,  comments 
received,  and  field  tests  of  the  subject 
corn  line,  APHIS  has  determinedlhat 
com  line  B16:  (1)  Exhibits  no  plant 
pathogenic  properties;  (2)  is  no  more 
likely  to  become  a  weed  than  com 
developed  by  traditional  breeding 
techniques;  (3)  is  unlikely  to  increase 
the  weediness  potential  for  any  other 
cultivated  or  wild  species  with  which  it 
can  interbreed;  (4)  will  not  harm  other 
organisms,  including  agriculturally 
beneficial  organisms  and  threatened  and 
endangered  species;  and  (5)  should  not 
cause  damage  to  raw  or  processed 
agricultural  commodities.  Therefore. 
APHIS  has  concluded  that  com  line  B16 
and  any  progeny  derived  from  hybrid 
crosses  with  other  nontransformed  corn 
varieties  will  be  just  as  safe  to  grow  as 
traditionally  bred  com  lines  that  are  not 
regulated  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
a  com  line  designated  as  Bl6  is  no 


longer  considered  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340.  Therefore,  the  notification 
requirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  field  testing, 
importation,  or  interstate  movement  of 
com  line  B16  or  its  progeny.  However, 
the  importation  of  the  subject  com  line 
or  seeds  capable  of  propagation  is  still 
subject  to  the  restrictions  found  in 
APHIS'  foreign  quarantine  notices  in  7 
CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372;  60  FR  6000-6005.  February  1, 
1995).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  com  Une  B16  and 
lines  developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listed  under  FOR 
FURTHER  INFORMATION  CONTACT, 

Done  in  Washington,  IX:,  this  17th  day  of 
January  1996. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  96-872  Filed  1-22-96;  8:45  am] 
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restoration  project  proposals;  (4)  Report 
from  PAC/RCD  Subcommittee  on 
public/private  partnership 
opportunities;  (5)  Agency  updates  on 
implementing  the  Northwest  Forest 
Plan;  (6)  Report  and  recommendation 
from  timber  salvage  subcommittee;  (7) 
Louisiana  Pacific  Corp.  Sustained  Yield 
Plans  presentation;  (8)  Update  on  court 
actions  concerning  318  timber  sales;  and 
(9)  Schedule  future  meetings  and  build 
agenda  for  next  meeting.  All  California 
Coast  Province  Advisory  Committee 
meetings  are  open  to  the  pubUc. 
Interested  citizens  are  encouraged  to 
attend 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue.  Willows, 
California  95988,  (916)  934-3316  or 
Phebe  Brown,  Province  Coordinator, 
USDA,  Mendocino  National  Forest,  825 
N,  Humboldt  Avenue,  Willows, 
California  95988,  (916)  934-3316. 

Dated:  lanuarv'  9.  1996. 
Daniel  K.  Chisholm, 
Forest  Supervisor. 
[FR  Doc  96-772  Filed  1-22-96;  8:45  am) 
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Forest  Service 

Ca!  'cnia  Coast  Province  Advisory 
Cc-'f^ittee  iPAC) 

A  jtNCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
January  31,  1996,  at  the  Bureau  of  Land 
Management  Office  Conference  Room, 
1695  Heindon  Road.  Areata,  California, 
The  meeting  will  begin  at  8  a.m.  and 
continue  until  5  p.m.  Agenda  items  to 
be  covered  include:  (1)  Open  public 
forum;  (2)  Forest  Highway  7  update;  (3) 
Report  and  recommendation  from  PAC 
Coordinating  Subcommittee  on  Fiscal 
Year  1996  federal  lands  watershed 


DEPARTMENT  OP  COMMF:-:? 

Bureau  of  Export  Aaministration 

Action  Aftectmg  Enpc--  i^nvlleges; 
Lasarray  Corporation 

In  the  Matter  of:  Lasarray  Corporation, 
13845  Alton  Parkway  #B,  Irvine,  California 
92718.  Respondent. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department)  having  notified  Lasarray 
Corporation  (Lasarray)  of  its  intention  to 
initiate  an  administrative  proceeding 
against  it  pursuant  to  Section  13(c)  of 
the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.A.  app.  §§2401- 
2420  (1991  and  Supp.  1995))  (the  Act).* 
and  Part  788  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1995))  (the  Regulations),  based  on 
allegations  that,  on  13  separate 
occasions  between  on  or  about  January 
5, 1990  and  on  or  about  August  31. 


'  The  Act  expired  on  August  20.  1994.  Executive 
Order  No.  12924  (59  Fed.  Reg.  43437,  August  23. 
1994).  extended  by  Presidential  Notice  of  August 
15,  1995  (60  Fed.  Beg.  42767.  August  17.  1995), 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.CA.  §§1701-1706  (1991)). 


1990,  Lasarray  exported  U.S.-origin  base 
wafers  from  the  Uruted  States  to 
Switzerland  without  the  validated 
licenses  required  by  Section  772.1(b)  of 
the  Regulations,  in  violation  of  Section 
787.6  of  the  Regulations; 

The  Department  and  Lasarray  having 
entered  into  a  Consent  Agreement 
pursuant  to  Section  787.17(b)  of  the 
Regulations  whereby  they  agreed  to 
settle  this  matter  in  accordance  with  the 
terms  and  conditions  set  forth  therein, 
and  the  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 
It  is  therefore  ordered. 
First,  all  outstanding  individual 
validated  licenses  in  which  Lasarray 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation. 
Further,  all  of  Lasarray 's  privileges  of 
participating,  in  any  maimer  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  limited  to, 
distribution  bcenses,  are  hereby 
revoked. 

Second,  Lasarray  Corporation,  13845 
Alton  Parkway  #B,  Irvine,  California, 
92718,  and  all  its  successors  or  assigns, 
and  officers,  representatives,  agents,  and 
employees,  whenever  acting  within  the 
scope  of  their  employment  with 
Lasarray.  shall,  for  a  period  of  two  years 
from  the  date  of  this  Order,  be  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  maimer  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authori  'ation,  or  any  document 
to  be  submitted  inerewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodides 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 
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B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Lasarray  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  apply  for.  obtain, 
or  use  any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by.  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy.  receive,  use.  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations, if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement,  and  this 
Order  shall  be  made  available  to  the 
public.A  copy  of  this  Order  shall  be 
published  in  the  Federal  Register. 

This  Order  is  effective  immediately. 

Entered  this  11th  day  of  January.  1996. 
John  Despres, 

Assistant  Secretary  for  Export  Ertforcement. 
|FR  Doc  96-774  Filed  1-22-96;  8:45  am] 
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Action  Affecting  Expel  Privileges; 
Lasarray  S.A. 

B.-'-eau  of  Export  Administration 

In  the  .Matter  of:  l^asarray  S  A. 
Gottstattstrasse  24,  CH-2504  Biel, 
Switzerland.  Respotident. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  .A.dministration  United 
States  Department  of  Commerce 
(Department),  having  notified  Lasarray 
S.  A.  (Lasarray)  of  its  intention  to  initiate 
an  administrative  proceeding  against  it 


pursuant  to  Section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§2401-2420  (1991 
and  Supp.  1995))  (the  Act).»  and  Part 
788  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
C.F.R.  Parts  768-799  (1995))  (the 
Regulations),  based  on  allegations  that, 
during  a  period  from  on  or  about  August 
31,  1990  and  continuing  to  on  or  about 
August  31.  1991,  Lasarray,  a  Swiss 
company,  reexported  U.S.-origin  base 
wafers  from  Switzerland  to  the  then- 
Union  of  Soviet  Socialist  Republics 
without  the  reexport  authorization 
required  by  Section  772.1(b)  of  the 
Regulations,  in  violation  of  Section 
787.6  of  the  Regulations; 

The  Department  and  Lasarray  having 
entered  into  a  Consent  Agreement 
pursuant  to  Section  787.17(b)  of  the 
Regulations  whereby  they  agreed  to 
settle  this  matter  in  accordance  with  the 
terms  and  conditions  set  forth  therein, 
and  the  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered. 

First,  all  outstanding  individual 
validated  licenses  in  which  Lasarray 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation. 
Further,  all  of  Lasarray's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  Lasarray  S.A.,  Cottstattstrasse 
24.  CH-2504  Biel,  Switzerland,  and  all 
its  successors  or  assigns,  and  officers, 
representatives,  agents,  and  employees, 
whenever  acting  within  the  scope  of 
their  employment  with  Lasarray,  shall, 
for  a  period  of  two  years  from  the  date 
of  this  Order,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  of  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  hcense  application  submitted  to 
the  Department;  (ii)  in  preparing  or 


'  The  Act  oxpi«>d  on  August  20,  1994.  Executive 
Order  No.  12924  (59  Fed  tteg.  43437.  August  23. 
1994).  extended  by  Presidential  Notice  of  August 
15,  1995  (60  Fed  Reg  42767.  August  17.  1995). 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (SO 
U.S.CA.  $S  1701-1706  (1991)K 


filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  dociunent 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  vahdated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  fix)m  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Lasarray  by 
epilation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  apply  for,  obtain, 
or  use  any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to.  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of.  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement,  and  this 
Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
published  in  the  Federal  Register. 

This  Order  is  effective  immediately. 


Entered  this  11th  day  of  January.  1996. 
lohn  Despres. 

Assistant  Secretory  for  Export  Enforcement. 
IFR  Doc.  96-773  Filed  1-22-96;  8:45  am] 
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Fort^'Q"- Trade  Zone  75— Phoentx, 
Af,/;-^:!  Application  for  Subzone 
5iat,s    S!t,x  c  Phoenix,  Inc 

(Se''^i'cc'^a,.c!0'-  Wafers, '^  Phoenix. 
Arizona 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Phoenix,  Arizona, 
grantee  of  FTZ  75.  requesting  special- 
purpose  subzone  status  for  the  new 
semiconductor  wafer  manufacturing 
plant  of  Sitix  of  Phoenix.  Inc.  (Sitix) 
(subsidiary  of  Sumitomo  Sitix  Corp.). 
located  in  Phoenix,  Arizona.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  16,  1996. 

The  Sitix  plant  (currently  under 
construction)  will  involve  a  466,000- 
square  foot  manufacturing  facility  on 
106  acres,  located  at  19801  Tatum  Blvd., 
Phoenix.  The  facility  (200  employees  at 
the  outset)  will  be  used  to  produce 
semiconductor  wafers  which  are  used 
by  manufacturers  of  integrated  circuits. 
Foreign  sourced  materials  (up  to  40%  of 
total)  will  involve  primarily  silicon 
ingots,  corundum,  carbides,  paints/ 
varnishes,  cleaning  agents,  lubrications, 
waxes,  polishing  materials  and 
packaging  materials.  Some  of  the 
finished  products  will  be  exported. 

Zone  procedures  would  exempt  Sitix 
from  payments  of  Customs  duties  on 
foreign  materials  used  in  production  for 
export.  On  domestic  sales,  the  company 
would  be  able  to  choose  the  duty  rate 
that  applies  to  silicon  wafers  (duty-fi^e) 
rather  than  the  duty  rates  that  would 
otherwise  apply  to  the  foreign-sourced 
items  (0-6%).  Sitix  is  also  seeking  an 
exemption  from  Customs  duties  on 
foreign  materials  that  become  scrap  and 
waste  during  the  production  process  (an 
estimated  40-50%).  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Boaird. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 


and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  25,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  8,  1996). 
A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 
Office,  Phoenix  Plaza,  Suite  970,  2901 
North  Central  Avenue,  Phoenix,  AZ 
85012 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20230. 

Dated;  January  17, 1996. 
John  ).  Da  Ponte,  Jr., 
Executive  Secretary. 
IFR  Doc.  96-891  Filed  1-22-96;  8:45  am] 
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[Docket  '  -^6] 

Foreign-Trade  Zone  35,  Philadelphia, 
Pennsylvania;  ProDosed  Foreign-Trade 
Subzone;  Amendec  Appi  cation;  Sun 
Company,  Inc   (0.^  Re'ne^  Complex); 
Philadelphia.  Pennsyivar  a  Area 

In  May  1994,  the  Philadelphia 
Regional  Port  Authority  (PRPA),  grantee 
of  FTZ  35,  submitted  an  application  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  requesting  authority  for  special- 
purpose  subzone  status  at  the  oil 
refinery  complex  of  Chevron  U.S.A. 
Products  Company  (Chevron)  in 
Philadelphia,  Pennsylvania  (FTZ  Doc. 
20-94.  59  FR  26784.  5/24/94).  PRPA 
recently  amended  the  application  to 
include  two  additional  refineries  and 
related  facilities  of  Sun  Company.  Inc. 
(Sun).  The  changes  reflect  the  purchase 
of  the  Chevron  refinery  by  Sun  and  the 
fact  that  all  three  refineries  operate  as  an 
integrated  refinery  complex.  The 
amended  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.SC.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It 
supplants  the  original  application,  and 
has  been  docketed  as  FTZ  Doc.  1-96 
(formally  filed  1-11-96). 

The  application,  as  amended,  requests 
subzone  status  for  nine  sites  totalling 
2,199  acres,  including  refineries,  storage 
facilities,  terminals  and  connecting 
pipelines  in  Philadelphia  and 
southeastern  Pennsylvania:  Site  1 
(175.000  barrels  per  day  (BPD),  530 
acres) — Marcus  Hook  refinery,  Delaware 


Ave.  and  Green  Street,  Delaware  Coimty 
(Marcus  Hook  area),  some  15  miles 
southwest  of  Philadelphia,  with  a  113.5- 
acre  section  located  in  New  Castle 
County,  Delaware;  Site  2  (177.000  BPD, 
372  acres) — Girard  Point  refinery 
(formerly  owned  by  Chevron),  3001 
Penrose  Avenue.  Philadelphia,  near  the 
junction  of  the  Delaware  and  Schuylkill 
Rivers;  Site  3  (130,000  BPD,  713 
acres) — Point  Breeze  refinery,  3144 
Passyunk  Avenue,  Philadelphia, 
adjacent  to  the  Girard  Point  refinery; 
Site  4  (175  acres) — No.  Two  Tank  Farm, 
final  product  storage  for  the  Marcus 
Hook  refinery,  located  two  miles 
northeast  of  the  refinery  on  Commerce 
Drive,  Delaware  County;  Site  5  (15.5 
acres) — Hog  Island  Wharf,  crude  oil 
terminal  for  the  Girard  Point  refinery, 
located  3  miles  southwest  of  the 
refinery,  on  the  Delaware  River, 
adjacent  to  the  Philadelphia 
International  Airport;  Site  6  (116 
acres) — Darby  Creek  Tank  Farm,  crude 
oil  storage  from  Hog  Island  Wharf  for 
the  Girard  Point  refinery,  900  Hook 
Road,  Delaware  County;  Site  7  (203 
acres) — Schuylkill  River  Tank  Farm, 
product  storage  for  the  Girard  Point 
refinery,  located  on  the  Schuylkill  River 
at  3270  South  70th  Street,  Philadelphia 
County;  Site  8  (74  acres) — Fort  Mifflin 
Terminal,  crude  oil  terminal  for  the 
Point  Breeze  refinery,  located  at  Hog 
Island  Road  on  the  Delaware  River, 
Delaware  County.  2.5  miles  south  of  the 
Philadelphia  refineries;  and  Site  9  (21 
miles) — Inter-Refiner>'  Pipeline,  from 
the  Marcus  Hook  refinery  (New  Castle 
County,  Delaware)  under  the  Delaware 
River  to  a  Sun  distribution  terminal  in 
Gloucester  County,  New  Jersey,  crossing 
back  under  the  Delaware  River  into 
Delaware  County,  Pennsylvania  through 
the  Fort  Mifflin  Terminal  and  ending  at 
the  Point  Breeze  refinery.  The  terminals, 
storage  facilities  and  pipelines  operate 
as  an  integral  part  of  the  refinery 
complex. 

The  Sun  refinery  system  (482,000 
barrels  per  day,  2,300  employees)  is 
used  to  produce  fuels  and 
petrochemical  products.  Fuels  produced 
include  gasoline,  jet  fuel,  distillates  and 
residual  fuels.  Petrochemical  feedstocks 
produced  include  methane,  ethane, 
propane,  butane,  benzene,  toluene, 
xylene,  and  cumene.  Refinery 
byproducts  include  sulfur,  asphalt  and 
petroleum  coke.  All  of  the  crude  oil  (95 
percent  of  inputs)  and  certain 
blendstocks  are  sourced  fi"om  abroad. 

Zone  procedures  would  exempt  the 
refinery  system  from  Customs  duty 
payments  on  the  foreign  products  used 
in  its  exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
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arowth  and  tag  retention  rates. 


DATES:  Written  comments  must  be 


and  will  also  become  a  matter  of  public 
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(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  frt>ni  5.25c  to 
10.5e/barrei.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808.  10-8-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interef^ted  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  TTie  closing  period  for 
their  receipt  is  March  25.  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  8.  1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  pubhc  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office  660  American  Ave.,  Suite  201, 

King  of  Prussia.  PA  19406. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  Room 

3716.  U.S.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  NW.. 

Washington,  DC  20230. 

Dated:  )anuary  16. 1996. 
John  J.  Oa  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  9&-a92  Filed  1-22-96;  8:45  am) 
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Inter  ^tional  Trade  Administration 
[A    35  '   ao4) 

Si;  cc^  Mf^fal  From  Argentina; 
Terr  r  .t        3f  Antidumping  Duty 

Adninisuauve  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
De{>artment  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

St'MMAov:  In  response  to  a  request  from 
U'  ;  •      loners.  the  Department  of 
Commerce  (the  Depar^ent)  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  i>om  Argentina  (60  FR  53164, 
October  12,  1995)  for 
Electrometalurgical  Andina,  S.A  t.C. 
and  Silarsa.  S.A.  for  the  period 
September  1. 1994  through  August  31, 
1995.  On  October  12,  1995.  the 


petitioners  filed  a  timely  withdrawal  of 
the  request  for  review.  Because  there 
were  no  other  requests  for  review  from 
other  interested  parties,  the  Department 
is  now  terminating  this  review. 
EFFECTIVE  DATE:  January  23,  1996. 
FOn  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhillips  or  John  Kugelman, 
Office  of  Antidumping  CompUance. 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  12.  1995,  the 
Department  published  in  the  Federal 
Register  (60  FR  47349)  the  opportxmity 
to  request  an  administrative  review  of 
sihcon  metal  from  Argentina  for  the 
period  September  1,  1994  through 
Augiist  31,  1995.  On  September  29, 
1995,  American  Silicon  Technologies, 
Elkem  Metals  Company.  Globe 
Metallurgical.  Inc..  and  SKW  Metals  & 
Alloys.  Inc.,  the  petitioners,  in 
accordance  v>dth  19  CFR  353.2(k)  (1994), 
requested  an  administrative  review  of 
Electrometalurgica  Andina,  S.A.l.C.  and 
Silarsa.  S.A.  On  October  12.  1995,  the 
Department  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  &x)m  Argentina  in 
accordance  with  19  CFR  352.22  and 
published  the  notice  of  initiation  in  the 
Federal  Register.  This  notice  stated  that 
the  Department  would  review 
merchandise  sold  in  the  United  States 
by  Electrometalurgica  Andina,  S.A.l.C. 
and  Silarsa,  S.A.  during  the  period 
September  1,  1994  through  August  31. 
1995. 

Termination  of  Review 

The  petitioners  subsequently 
withdrew  their  request  for  review  on 
October  12,  1995.  Under  CFR 
§  353.22(a)(5)(1994),  a  party  requesting  a 
review  may  withdraw  that  request  no 
later  than  90  days  after  the  date  of 
publication  of  the  notice  of  initiation. 
Because  the  petitioners'  withdrawal 
occurred  within  the  time  frame 
specified  in  19  CFR  §353. 22(a)(5),  and 
no  other  interested  party  has  requested 
an  administrative  review  for  this  period, 
the  Department  is  now  terminating  this 
review. 

This  notice  is  pubUshed  pursuant  to 
19  CFR  §  353.22(a)(5)  of  the 
Department's  regulations. 

Dated:  January  16. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  96-893  Filed  1-22-96;  8:45  am] 
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AQENCY:  National  Marine  Fisheries 
Service  (I^JMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  two 
applications  for  scientific  research 
permits  (P602  and  P534A). 

SUMMARY:  Notice  is  hereby  given  that 
Peter  Dutton  of  NMFS  Southwest 
Fisheries  Science  Center  and  Donna 
McDonald  of  Ocean  Planet  Research, 
Inc.  (P602),  and  Dr.  Scott  Eckert  of  the 
Hubbs-Sea  Werld  Research  Institute 
(P534A),  have  applied  in  due  form  for 
permits  to  take  listed  sea  turtles  for  the 
purpose  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  these  applications 
must  be  received  on  or  before  Febrilary 
22,  1996. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East-West  Hw^y.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310-980-4016). 

Written  comments,  or  requests  for  a 
public  hearing  on  these  applications 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources. 
SUPP1.EMENTARY  INFORMATION: 
Applications  P602  and  P534A  request 
permits  under  the  authority  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 
AppUcation  P602  requests  authorization 
to  capture  50  green  sea  turtles  [Cheloixia 
mydas),  5  ohve  ridley  sea  turtles 
(Lepidochelys  olivacea),  and  5 
loggerhead  sea  turtles  (Caretta  caretta) 
in  San  Diego  Bay.  The  turtles  would  be 
measured,  weighed,  have  blood  samples 
taken,  and  have  tags  and  transmitters 
attached.  Some  turtles  would  have 
lavage  stomach  sampling  performed. 
Turtles  would  be  recaptured  monthly 
for  growth  measurements.  The  purpose 
of  the  research  is  to  reassess  the  status 
of  sea  turtles  in  San  Diego  Bay.  Data 
collected  will  be  compared  to  baseline 
data  to  determine  which  turtles  are  still 
resident  in  the  Bay,  and  to  determine 


growth  and  tag  retention  rates. 
Information  will  be  collected  on  turtle 
numbers,  species,  size,  sex,  tags,  health 
status,  stock  origin,  and  behavior  and 
movement  patterns.  Genetic  analysis  of 
blood  samples  will  contribute  to  an 
international  effort  to  determine  stock 
structure  of  Pacific  sea  turtles.  The 
applicants  request  a  5-year  permit  from 
March  1.  1996. 

Application  P534A  requests 
authorization  to  capture  20  green  sea 
turtles  [Chelonia  mydas)  annually  in 
South  San  Diego  Bay,  take  blood 
samples,  attach  tags  and  transmitters, 
and  measure  heart  rate  and  internal 
temperature.  Some  turtles  may  have 
lavage  stomach  sampling  performed. 
The  purpose  of  the  research  is  (1)  to 
determine  habitat  preferences, 
behavioral  activity  patterns  (such  as 
foraging  behavior),  and  residence 
patterns,  and  (2)  to  determine  thermal 
preferences.  The  applicant  requests  a  2- 
year  permit  from  September,  1996.  Both 
applicants  (P602  and  P534A)  will  be 
coordinating  their  research  efforts. 

Those  individuals  requesting  a 
hearing  on  either  application  should  set 
out  the  specific  reasons  why  a  hearing 
on  that  particular  application  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
these  application  summaries  are  those 
of  the  applicants  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  January  17,  1996. 
Russell  J.  Belbner, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 
(FR  Doc.  96-886  Filed  1-22-96;  8:45  am] 
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P:jte":  a'^ci  ^•aderna'-k  O'+'ce 

Custome'-  input     Customer  Surveys 

AQENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C.  3506  (c) 
(2)  (A)).  I 


DATES:  Written  comments  must  be 
'iuhmiMed  on  or  before  March  25, 1996. 
ADDRESSES:  Direct  all  written  comments 
to  Miru.iret  Woody,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue  NW.,  Washington, 
DC.  20230, 

FOR  FURTHER  INFORMATION  CONTACT: 
R^qu::-<\.^  !or  •iM -ional  information 
should  be  directed  to  Greg  Mullen, 
Patent  and  Trademark  Office,  Crystal 
Park  1,  Suite  812,  Arlington,  Va.  20231, 
(703) 305-4207. 

SUPPLEMENTARY  INFOBMA'^iON 

i.  Abstract 

This  IS  a  generic  clearance  for  an 
undefined  number  of  surveys  to  be 
conducted  over  the  next  three  years. 
These  surveys  are  designed  to  obtain 
customer  feedback  regarding  products, 
services  and  related  service  standards  of 
the  U.S.  Patent  and  Trademark  Office. 

li    Vlethud  ot  Collection 

Surveying  using  random  sampling  is 
the  primarj'  method  of  collection. 
Statistical  methods  will  be  followed. 

Ill    Datd 

OMB  Number:  New  collection. 

Form  Number:  None. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  and 
businesses  applying  for  patents  and 
trademarks,  and  individuals  and 
businesses  interested  in  patents  and 
trademarks  for  information/research 
purposes. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the^agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden, 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection 


and  will  also  become  a  matter  of  pubUc 
record. 

Dated:  January  18. 1996. 
Margaret  L.  Woody, 

Office  of  Management  and  Organization. 
(FR  Doc.  96-894  Filed  1-22-96;  8:45  am] 

MLUNG  CODE  3S10-16-P 


COMMISSION  OP  PtNE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  February  15, 
1996  at  10:00  a.m.  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street. 
N.W.,  Washington.  D.C.  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  D.C.  January  16, 1996. 

Charles  H.  Atherton, 

Secretary. 

[FR  Doc.  96-821  Filed  1-22-96;  8:45  am) 

BILLING  COOE  633fr-01-M 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE      « 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  tor  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  Laos 

January  17, 1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  January  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 
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Authority:  Executive  Order  11651  of  Much 
3, 1972,  as  amended:  tection  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  the  Lao  People's  Democratic 
Republic  agreed  to  extend  their  current 
agreement  for  two  consecutive  one-year 
periods  beginning  on  January  1,  1996 
and  extending  through  December  31, 
1997 

hi  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1996  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  ^r  the.  United  States  (see 
Federal  Re'i^^u-r  notice  60  PR  65299, 
published  on  December  19.  1995). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
D.  MiduMl  HutckiBSML 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eementa. 

Conunittec  for  the  Implementatioii  of  Textile 
Agreements 

January  17, 1996. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultiu^l  Act  of  1956. 
as  amended  (7  U.S.C.  1854):  pursuant  to  the 
Bilateral  Textile  Agreement  of  September  IS, 
1994  between  the  Governments  of  the  United 
States  and  the  Lao  People's  Democratic 
Republic:  and  in  accordance  with  the 
provisions  of  Executive  Order  1 1651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  lanuary  24. 1996, 
entry  into  the  United  States  for  consimiption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made  fiber 
textile  products  in  Categories  340/640, 
produced  or  manufactured  in  Laos  and 
exported  during  the  twelve-month  pteriod 
beginning  on  January  I,  1996  and  extending 
through  December  31,  1996,  in  excess  of 
144.704  dozen. 

Imports  charged  to  the  limit  for  Categories 
340/640  for  the  period  January  1,  1995 
through  December  31.  1995  shall  be  charged 
agamst  that  level  of  restraint  to  the  extent  of 
any  unfilled  balance.  In  the  even  the  limit 
established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  level  set  forth  in  this 
directive 

The  level  set  forth  above  is  subject  to 
adjustment  in  the  future  according  to  the 


provisions  of  the  current  bilateral  agreeoMnt 
between  the  Governments  of  the  United 
States  and  the  Lao  People's  Democratic 
Republic. 

In  carrying  out  the  above  directions,  the 
CoDunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  con8tm:iption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincarely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  96-890  Filed  1-22-96:  8:45  am) 
MLLMQ  COOC  M1«-an-M 


COMMODITY  FUTURES  TRADtMG 
COMMISSION 

Chicago  Board  of  Trada  Options  on  tha 
Diamwonium  Phosphate  and 
Anhydrous  Ammonia  Futuras 
Contracts 

AQENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  a  proposed 

commodity  option  contract. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
options  on  its  diammonium  phosphate 
fut\u«s  contract  and  options  on  its 
anhydrous  ammonia  futures  contract. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  22.  1996. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  St..  NW, 
Washington,  DC  20581.  Reference 
should  be  made  to  the  CBT  options  on 
its  diammonium  phosphate  and 
anhydrous  ammonia  futures  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Forkkio  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 


1155  21st  St..  NW,  Washington,  DC 
20581,  telephone  202^18-5281. 

SUPPt^MENTAHY  WFOWMTKM:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
N.W.,  Washington.  DC.  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  418-5097. 

Other  materials  submitted  by  the  CBT 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Fart 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  C.F.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  C.F.R.  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBT,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  11, 
1996. 

)ohn  Mielke, 

Acting  Director. 

|FR  Doc.  96-755  Filed  1-22-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dapartment  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(PL.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  (^Committee:  Army  Science  Board 
(ASH). 

Date  of  Meeting:  29  and  30  January  1966. 

Time  of  Meeting:  0900-1700.  29  January 
1996:  0730-1300,  30  January  1966. 

Place:  Pentagon — Washington,  DC 

Agenda:  The  Army  Science  Board's  (ASB) 
Summer  Study  on  "Unmanned  Aerial 
Vehicles"  will  meet  for  briefings  and 
discussions  on  the  study  subject.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  Title  5, 
U.S.C,  specifically  paragraph  (1)  thereof,  and 


UMI 


Title  5.  U.S.C,  Appendix  2,  subsection  10(d). 

The  classified  and  unclassified  matters  to  be 

discussed  are  so  inextricably  intertwined  so 

as  to  preclude  opening  any  portion  of  these 

meetings.  For  further  information,  please 

contact  Michelle  Diaz  at  (703)  695-0781. 

Michelle  P.  Diaz.  | 

Acting  Administrative  Officer,  Army  Science 

Board. 

[FR  Doc.  96-820  Filed  1-22-96;  8:45  am] 

BILUNO  COOE  3710-OS-M 


A'-^y  Sc  ence  Board,  Notice  ot  Closed 

Meetf'iQ 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  aimouncement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  23  January  1996. 

Time  of  Meeting:  0900-1700. 

Place:  U.S.  Army  Operational  Test  and 
Evaluation  Command,  4501  Ford  Avenue, 
Alexandria,  VA  22302-1458. 

Agenda:  The  Army  Science  Board  (ASB) 
Independent  Assessment  Panel  on  "Analysis, 
Test  and  Evaluation  Processes  and 
Methodology  Used  in  Army  Advanced 
Warfighting  Experiments  (AWE)  with  Near- 
term  focus  on  Task  Force  XXI"  will  meet  for 
briefings  and  discussions  on  the  study 
subject.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c)  of 
Title  5,  U.S.C,  specifically  subparagraph  (4) 
thereof,  and  Title  5,  U.S.C.  Appendix  2, 
subsection  10(d).  The  proprietary  matters  to 
be  discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  this 
meeting.  For  further  information,  please 
contact  Michelle  Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz. 

Acting  Administrative  Officer,  Army  Science 
Board 

|FR  Doc.  96-818  Filed  1-22-96;  8:45  am] 
BILLING  CODE  3710-08-M 


Army  Science  Boa'-d;  Notice  of  Open 

In  accordance  vn\h  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  aimoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Pate  of  Meeting:  22  and  23  January  1996. 

Time  of  Meeting:  1200-1700.  22  January 
1996:  0800-1400,  23  January  1996. 

Place:  Pentagon — Washington,  DC. 

Agenda;  The  Army  Science  Board  (ASB) 
Personnel  and  Medical  Panel  will  meet  for 
continuing  discussions  on  the  design  and 
staffing  required  to  support  the  medical 
research,  development,  test  and  evaluation 
(RDTE)  programs  of  the  proposed  Army  and 
Navy  consolidated  laboratory  management 
organization  currently  proposed  to  be  called 
the  Armed  Forces  Medical  Research  and 
Development  Agency  (AFMRDA).  These 


meetings  will  be  op>en  to  the  public.  Any 

interested  person  may  attend,  appear  before, 

or  file  statements  with  the  committee  at  the 

time  and  in  the  manner  jjennitted  by  the 

committee,  For  further  information,  please 

contact  Michelle  Diaz  at  (703)  695-0781. 

Michelle  P  Diaz, 

Acting  Administrative  Officer. 

IFR  Dot;  96-817  Filed  1-22-96;  8:45  am] 
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Department  o*  the  Navy 

Public  Hearing  for  Dran  E^v- on  mental 
Impact  Statement  or  v^ma  Training 
Range  Complex 

Pursuant  to  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the  Marine 
Corps  has  prepared  and  filed  with  the 
U.S.  Environmental  Protection  Agency 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Yuma  Training 
Range  Complex. 

Public  hearings  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments  will  be  held  on  February  6, 
1996.  beginning  at  6:30  pm,  in  the 
Central  Union  High  School 
multipurpose  room,  located  at  1001 
Brighton  Avenue,  El  Centro.  California; 
on  February  7,  1996,  beginning  at  6:30 
pm,  in  the  Woodard  Junior  High  School 
cafeteria,  located  at  2250  8th  Avenue, 
Yuma,  Arizonia;  and  February  15, 1996, 
beginning  at  6:30  pm,  in  the  Armory 
Senior  Center  ballroom,  located  at  220 
South  5lh  Avenue,  Tuscon,  Arizona. 

Federal,  state,  and  local  agencies  and 
interested  parties  are  invited  and  urged 
to  be  present  or  represented  at  the 
hearings.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer; 
however,  to  assure  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  vmting.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  study.  Equal 
weight  will  be  given  to  both  oral  and 
written  statements.' 

In  the  interest  of  available  time,  each 
speaker  wrill  be  asked  to  limit  their  oral 
comments  to  five  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  simimarized  at  the  public 
hearings  and  submitted  in  writing  either 
at  the  hearings  or  mailed  to  the  address 
hsted  at  the  end  of  this  announcement. 
All  written  statements  must  be 
postmarked  by  March  29,  1996,  to 
become  part  of  the  official  record. 

The  DEIS  has  been  distributed  to 
various  Federal,  State,  and  local 
agencies,  elected  officials,  and  civic 
associations  and  groups.  In  addition,  the 


DEIS  has  been  placed  in  the  following 

libraries: 

Tuscon/Pima  Library,  101  N.  Stone 

Street,  Tuscon,  AZ 
Mira  Mesa  Public  Library.  8540  Mira 

Mesa  Boulevard,  San  IWego,  CA. 
Yuma  County  Library,  350  South  3rd 

Street,  Yuma.  AZ 
Mesa  Public  Library,  64  East  1st  Street, 

Mesa,  AZ 
Avondale  City  Library,  328  West 

Western  Avenue,  Avondale,  AZ 
Catalina  Commimity  Library,  15560 

North  Oracle  Road,  Catalina,  CA 
La  Mesa  Public  Library,  8055  University 

Avenue,  La  Mesa,  CA 
Desert  Foothills  Library,  38443  N. 

Schoolhouse  Road,  Cave  Creek,  AZ 
Wellton  Branch  Library,  30101  East 

Highway  80,  Wellton.  AZ 
Chula  Vista  Pubhc  Library,  665  F  Street, 

Chula  Vista,  CA 
Scottsdale  Public  Library,  3839  Civic 

Center  Boulevard.  Scottsdale,  AZ 
Chandler  PubUc  Library,  25  South 

Arizona  Place,  Chandler,  AZ 
El  Centro  Public  Library,  539  State 

Street,  El  Centro,  CA 
Marana  Commimity  Library,  13370 

North  Lon  Adams  Road,  Marana,  AZ 
Brawley  Pubhc  Library,  400  Main 

Street,  Brawley,  CA 
San  Luis  Branch  Library,  23222  South 

1st  Street,  San  Luis,  AZ 
Glendale  Public  Library,  5959  North 
Schoolhouse  Road,  Glendale,  AZ 
Casa  Grande  Public  Library,  405  East 

6th  Street,  Casa  Grande.  AZ 
San  Diego  Public  Library.  820  E  Street, 

San  Diego,  CA 
Phoenix  Public  Library,  1221  North 

Central  Avenue,  Phoenix,  AZ 
Tempe  Public  Library,  3500  South  Rural 

Road,  Tempe,  AZ 
Pala  Verde  Valley  Library,  125  West 

Chanslorway,  Blythe,  CA 
Gila  Bend  Library,  Gila  Bend,  AZ 
Green  Valley  Community  Library,  601 
North  La  Canada  Drive,  Green  Valley. 
AZ 

A  limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice. 

The  DEIS  addresses  proposed  training 
procedures,  development,  and  airspace 
reconfiguration  writhin  the  Yuma 
Training  Range  Complex,  which 
consists  of  the  Chocolate  Mountains 
Aerial  Gunnery  Range  in  southeastern 
Cahfomia,  the  western  portion  of  the 
Barry  M.  Goldwater  Air  Force  Range  in 
southwestern  Arizonia,  and  associated 
special  use  airspaces  designated  for 
military  use.  The  proposed 
improvements  are  needed  to  ensure  that 
Marine  and  other  U.S.  tactical  air  forces 
have  the  advanced  and  diversified 
training  resources  to  ensure  their 
combat  readiness. 
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Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Major  Joe  Cox  or  Mr.  Ron 
Pearce.  Range  Management  Department, 
Marine  Corps  Air  Station,  Yuma. 
Arizona,  8536a-9160.  telephone  (602) 
341-3318. 

Dated:  January  18,  1996. 
Kim  G.  Weirick. 

Acting  Head,  Land  Use  and  Military 
Construction  Branch.  Facilities  and  Services 
Division  /Installations  and  Logistics 
Department.  By  Direction  of  the  Commandant 
of  the  Marine  Corps. 
|FR  Doc.  96-860  Filed  1-22-96;  8:45  am] 
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OFP  A  P-MENT  OF  ENERGY 

DOE  Response  to  Recommendation 
95  2  of  the  Defense  Nuclear  Facilities 
S<r^  •,  Board  Regarding  Safety 
M,^"  J  cement 

agency:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  Section  315  (b)  of  the  Atomic 
Energy  Act  of  1954.  as  amended.  42 
U.S.C.  2286d(b)  requires  the  Department 
of  Energy  to  publish  its  response  to 
Defense  Nuclear  Facilities  Safety  Board 
recommendations  for  notice  and  public 
comment.  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  95-2  concerning 
Safety  Management  in  the  Federal 
Register  on  October  19,  1995  (60  FR 
54065).  The  Department  of  Energy 
published  notice  of  a  request  for  an 
additional  45  days  to  respond  to 
Defense  Nuclear  Facilities  Safety  Board 
Recommendation  95-2  concerning 
Safety  Management  in  the  Federal 
Register  on  December  11,  1995  (60  FR 
63514).  The  Department  of  Energy 
(DOE)  hereby  publishes  its  response  to 
Recommendation  95-2  as  allowed  by 
the  statute  cited  above. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
request  are  due  on  or  before  February 
22.  1996. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue  NAV.,  Suite  700.  Washington, 
D.C.  20004 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  N.  Brush.  Principal  Deputy. 
Assistant  Secretary  for  Environmental. 
Safety  and  Health.  Department  of 
Energy.  1000  Independence  Avenue 
SW..  Washington,  DC.  20585. 


Issued  in  Washington.  D.C,  on  January  18, 
1996. 

Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Secretary  of  Ener^ 

Washington.  DC  20585 
lanuary  17. 1996 
The  Honorable  John  T.  Conway. 
Chairman.  Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue  NW.,  Suite 
700.  Washington,  DC.  20004 
Dear  Mr.  Chairman:  On  October  11. 1995, 
the  Defense  Nuclear  Facilities  Safety  Board 
issued  Recommendation  95-2,  Safety 
Management,  to  the  Department  of  Energy. 
The  Department  shares  the  concerns  that 
prompted  the  Board  to  formulate  its 
recommendation.  Like  you,  we  are 
committed  to  conducting  our  work  efficiently 
and  in  a  maimer  that  ensures  protection  of 
workers,  the  public  and  the  environment. 
Over  the  past  tiiree  years,  we  have  developed 
and  implemented  a  number  of  systems  that 
are  designed  to  achieve  an  acceptable  level 
of  safety  throughout  Departmental 
operations.  These  systems  are  designed  to 
achieve  the  following  objectives: 
—enhance  our  ability  to  plan  and  execute 
work,  identify  the  hazards  associated  with 
speciHc  operations  and  activities,  and 
control  or  eliminate  such  hazards  in  an 
appropriate  and  cost-effective  manner, 
— clarify  our  expectations  for  the  work  to  be 
accomplished  and  the  level  of 
environment,  safety  and  health  protection 
to  be  established  and  to  do  so  in  a  manner 
that  is  not  overly  prescriptive  but  allows 
contractors  to  exercise  the  best  means  of 
meeting  these  expectations: 
— establish  clear  roles  and  responsibilities  for 
protection  of  environment,  safety  and 
health  throughout  the  Department  and  our 
contractor  corps; 
— shift  the  focus  of  attention  from  "paper 
requirements"  and  documentation  to  a 
disciplined,  analytical  and  collaborative 
focus  on  work  planning,  hazards  analysis 
and  hazards  control;  and 
— establish  analytical  bases  for  setting  risk- 
based  management  and  project  priorities. 
Key  among  these  policy  initiatives  and 
programs  are  directives  reform,  the  Necessary 
and  Sufficient  Closure  Process,  including  the 
companion  process  relating  to  Standards/ 
Requirements  Identification  Documents,  and 
contract  reform,  including  ()erformance- 
l)ased  contracting. 

In  developing  and  implementing  these 
safety  systems,  we  have  recognized  that  the 
size  and  diversity  of  the  Department's 
organization  and  op>erations  do  not  permit  a 
"one-size- fits-all"  approach  to  management. 
Further,  the  need  for  the  Department's 
Headquarters  program  managers  to  be 
responsible  and  accountable  for  establishing 
environment,  safety  and  health  policies  and 
management  systems  must  be  balanced 
against  the  practical  impterative  to  provide 
field  operations  and  contractors  sufficient 
flexibility  to  accomplish  their  missions 
effectively.  Finally,  in  this  period  of  severely 
constrained  resources,  it  is  critical  that 
management  systems  ensure  that  we  are 


attending  to  our  most  significant  risks  to 
environment,  safety  and  health,  that 
resources  dedicated  to  environment,  safety 
and  health  are  both  adequate  and  appropriate 
to  the  attendant  level  of  risk  throughout  the 
complex,  and  that  hazard  control  be  achieved 
in  a  cost-effective  manner. 

The  Department  accepts  Recommendation 
95-2  as  follows: 

1  The  first  subpart  of  Recommendation 
95-2  calls  for  the  Department  to 
institutionalize  the  process  of  incorporating 
into  the  planning  and  execution  of  every 
major  defense  nuclear  activity  involving 
hazardous  materials  those  controls  necessary 
to  ensure  that  environment,  safety  and  health 
objectives  are  achieved.  We  accept  this 
Recommendation.  While  we  believe  that  we 
have  accomplished  a  great  deal  in  this  regard, 
we  are  committed  to  further  improvements  as 
evidenced  by  our  ongoing  safety  management 
initiatives  and  recognize  the  need  to  further 
institutionalize  the  process  of  incorporating 
environment,  safety  and  health 
considerations  into  the  planning  and 
execution  of  all  activities  at  our  facihties. 

The  task  of  institutionalizing  the  process 
includes  incorporation  in  work  planning  of 
the  "Necessary  and  Sufficient  Qosure 
Process."  along  with  other  relevant 
processes,  such  as  the  process  for  Standards/ 
Requirements  Identification  Documents. 

2.  Subpart  2  calls  for  the  conduct  of  all 
operations  and  activities  within  the  defense 
nuclear  complex  or  the  former  defense 
nuclear  complex  that  involve  radioactive  and 
other  substantially  hazardous  materials  to  be 
subject  to  management  plans  that  are  graded 
according  to  the  risk  associated  with  the 
activity  We  accept  this  portion  of  the 
Recommendation. 

We  cannot  accept  the  portion  of  subpart  2 
which  calls  for  "Safety  Management  Plans" 
to  be  "structured  on  the  lines"  of  certain 
Board  Technical  Documents.  As  stated  above, 
we  are  committed  to  the  development  of 
effective  safety  plans  which  reflect  the 
diversity  of  the  Department's  operations  and 
the  need  for  a  flexible  approach  to  these 
activities.  We  stand  ready  to  work  closely 
with  the  Board  as  we  refine  our  approach  to 
subpart  2.  but  the  Department  is  not  able  to 
accept  this  part  in  all  of  its  detail. 

3.  Subpart  3  calls  for  the  Department  to 
prioritize  its  facilities  and  activities 
according  to  their  hazard  and  their 
importance  to  defense  and  cleanup  programs. 
We  accept  this  portion  of  the 
Recommendation  t)ecause  for  txjth  safety  and 
budget  formulation  reasons,  the  Department 
always  will  need  an  effective  understanding 
of  its  priorities. 

The  Department  cannot  accept  the  portion 
of  subpart  3  that  calls  for  the  development  of 
priorities  "following  the  process  of  Section  I 
of  DNFSB/TECH-6."  relating  to  the  revised 
Standards/Requirements  Identification 
Document  process,  and  Safety  Management 
Plans.  To  be  useful,  any  such  new  list  of 
prioritized  facihties  and  activities  must 
reflect  other  current  initiatives  underway  in 
the  Department  and  should  not  be  carried  out 
exclusively  for  the  purpose  of  focusing  the 
transition  from  implementation  programs 
related  to  Board  Recommendations  90-2  and 
92-5.  Again,  the  Department  stands  ready  to 


work  with  the  Board  to  seek  a  common 
understanding  ot  an  acceptable  approach  to 
this  subpart. 

4.  Subpart  4  calls  for  the  Department  to 
promulgate  requirements  and  associated 
instructions  (Orders/Standards)  which 
provide  direction  and  guidance  for  the 
process  defined  in  subpart  1 .  including 
responsibility  for  carrying  it  out.  It  also 
recommends  that  these  requirements  and 
associated  instructions  be  made  a  contract 
term.  We  accept  these  portions  of  the 
Recommendation. 

The  Department  cannot  accept  that  portion 
of  subpart  4  that  would  impose  as  a  "model" 
for  this  process  a  specific  Departmental 
Order  relating  to  Operational  Readiness 
Reviews.  This  "model,"  which  has  proven 
quite  effective  for  start-up  and  re-start  of  high 
hazard  nuclear  facilities,  may  simply  prove 
to  he  inappropriate  for  all  activities  covered 
by  this  subpart. 

5.  The  Department  accepts  subpart  5  of 
Recommendation  95-2  and  will  continue  to 
take  measures  to  ensure  that  we  have  or  will 
acquire  the  technical  expertise  to  implement 
effectively  our  integrated  safety  management 
process. 

The  Department's  initiatives  and  programs 
to  improve  safety  management  are  at  various 
stages  of  maturation,  implementation  and 
institutionalization.  We  are  mindful  of  our 
responsibility  to  keep  the  Board  apprised  of 
the  direction  and  progress  of  these 
undertakings  and  are  appreciative  of  the  time 
and  attention  that  Board  Members  and  staff 
already  have  devoted  to  reviewing  and 
consulting  with  Departmental  management 
and  staff  on  several  of  the  initiatives  and 
programs. 

It  is  our  intent  to  work  closely  with  the 
Board  and  any  individuals  identified  by  the 
Board  as  the  Department  prepares  its  plan  to 
develop  this  integrated  safety  management 
process.  We  also  look  forward  to  further 
discussions  with  the  Board  to  determine  how 
we  may  best  accomplish  our  mutual 
objectives  and  responsibilities  in  these 
matters. 

Sincerely.  I 

Hazel  R.  O'Leary 
[FR  Doc.  96-902  Filed  1-18-96;  4:01  pml 

BILUMG  CODE  64SO-01-P 


Federal  Energy  Rfqu'story 
Commission 

[Docket  No.  TM96-2-97-0011 

Chanae'e.,.'  P-pe  '■..■■^e  Company; 
Notice  c'  P'-JDoseo  Changes  i"  FERC 
Gas  Taritt 

January  17.  1996. 

Take  notice  that  on  January  4. 1996, 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Sheet  Nos.  5.  8  and  14. 

Chandeleur  states  that  it  is  proposing 
to  change  its  Fuel  and  Line  Loss 
provision  in  its  FT  and  IT  Rate 


Schedules  from  allocation  of  actual  Fuel 
and  Line  Loss  to  a  fixed  retention 
percentage  based  on  allocated  receipt 
volumes.  This  percentage  will  be 
retained  by  Chandeleur  each  month  to 
cover  the  actual  Fuel  and  Line  Loss. 
Any  differences  between  the  actual  Fuel 
and  Line  Loss,  and  the  retained  volumes 
will  be  made  up  by  an  annual  change/ 
recalculation  in  the  retention 
percentage.  The  1996  Fuel  and  Line 
Loss  percentage  is  set  at  0.5%  on 
allocated  receipt  volumes. 

Chandeleur  states  that  copies  of  the 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  state 
regulatory  commissions. 

Chandeleur  has  proposed  an  effective 
date  for  the  revised  tariff  sheets  of 
January  1.  1996. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  to  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-786  Filed  1-22-96;  8:45  am] 

BILLING  CODE  6717-01-M 


:DocKet  No  RP95-408-000and  RP95-408- 
001] 

Columbia  Gas  "'a^sr-^ission  Corp.; 
Notice  of  Inforr^a   Settlement 
Conference 

January  17. 1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
January'  24,  1996,  at  10:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington,  D.C.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intevenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  208-2058.  David  R. 


Cain  at  208-0917  or  Anja  M.  Clark  at  208- 

2034. 

Lois  D.  Caahell, 

Secretory. 

IFR  Doc.  96-781  Filed  1-22-96;  8:45  am) 

BILLING  COOe  CTIT-AI-M 

[Docket  No.  RP9&-1 1 2-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  17, 1996. 

Taken  notice  that  on  January  5. 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  bearing  a  proposed 
effective  date  of  February  1. 1996. 

Fourth  Revised  Sheet  No.  395 

Columbia  states  that  the  purpose  of 
this  filing  is  to  revise  Section  20 
(Discounting)  of  the  General  Terms  and 
Conditions  (GTC)  of  Columbia's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  (Tariff),  which  provides  for  the 
appropriate  apportionment  of  discounts 
consistent  with  the  Commission's  policy 
on  the  order  of  apportionment  of 
discounts  to  base  rates  and  transition 
cost  components  of  rates.  Columbia 
states  that  it  is  revising  Section  20.2  to 
refer  to  the  Stranded  Facilities  Charge 
(SFC)  in  GTC  Section  46  of  its  Tar  ff, 
which  was  part  of  Columbia's  general 
Section  4  rate  filing  on  August  1,  1995 
in  Docket  No.  RP95^08  currently  set 
for  hearing. 

Columbia  states  that  GTC  Section  46 
and  the  SFC  provide  for  Columbia's 
recovery  of  costs  associated  with 
stranded  gathering  and  products 
extraction  facilities  as  a  result  of 
implementation  of  Order  No.  636.  As 
with  the  other  transition  cost  items 
currently  listed  in  GTC  Section  20.2, 
pursuant  to  this  filing  the  SFC 
component  will  be  discounted  after  base 
rate  and  non-transition  cost 
components.  GTC  Section  46  and  the 
SFC  will  become  effective  on  February 
1, 1996,  subject  to  refund  and  hearing. 
Consequently,  Columbia  states  that  it  is 
appropriate  that  this  tariff  revision  also 
be  made  effective  on  February  1, 1996. 
and  Columbia  respectfully  requests  a 
waiver  of  Section  154.207  of  the 
Commission's  regulations  in  order  to 
permit  this  tariff  sheet  to  become 
effective  on  that  date. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  affected  state  commissions 
and  interruptible  customers  that  have 
made  a  standing  request  for  service  of 
filings. 
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Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  R\e  a  motion 
to  intervene  or  protest  witb  tbe  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  is  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Secretary. 

|FR  Doc.  96-782  Filed  1-22-96;  8:45  am) 
aiLUNQ  cooc  a7i7-ei-« 

rOocket  No  TQ9«-3-53-00(n 

taste'     5-  „ft;  .Ndrural  Gas  Co.;  Notice 
:;*  p'   ex  s^Kj  Changes  In  FERC  Gas 

Januar>  17,  1996. 

Take  notice  that  on  January  3,  1996, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  February  1 , 
1996 

ESNG  states  that  the  revised  tariff 
sheets  included  herein  are  being  filed 
pursuant  to  Sections  21,  23  and  24  of 
the  General  Terms  and  Conditions  of 
ESNG's  Gas  Tariff  to  reflect  changes  in 
ESNG's  jurisdictional  rates.  The  sales 
rates  set  forth  herein  reflect  an  overall 
increase  of  $0.0077  per  dt  in  the 
Demand  Charge  and  an  overall  decrease 
of  $0.4493  per  dt  in  the  Commodity 
Charge,  as  measured  against  the 
following  ESNG  instant  filings;  Docket 
No.  TQ96-2-23-O00.  et  al.  (Out-Of- 
Cycle  Quarterly  PGA  filed  to  be  effective 
1/1/96).  Docket  No.  TA96-1-23-000.  et. 
al.  (Annual  PGA  filing),  and  EXxJcet  No. 
TM96-^l-23-000.  et.  al.  (Tracking  filing 
with  various  effective  dates). 

ESNG  further  submits  a  "tracking" 
filing  to  track  storage  rate  changes  made 
by  Transcontinental  Gas  Pif)e 
Corporation  and  Columbia  Gas 
Transmission  Corporation. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jiuisdictional 
customers  and  interested  State 
Commission. 


,\ny  ptTson  uebirmg  lu  do  ueara  or  lo 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington.  D.C. 
20426.  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CasfacU. 
Secretary. 
(PR  Doc.  96-787  Filed  1-22-96;  8:45  am] 

MLUNO  cooc  «717-01-M 


[Docket  No.  RP96-1 13-000] 

Northern  Border  Pipeline  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

January  17, 1996. 

Take  notice  that  on  January  11.  1996. 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1.  the 
following  tariff  sheets  to  become 
effective  January  1,  1996; 

Sixth  Revised  Sheet  Number  156 
Seventh  Revised  Sheet  Numljer  157 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  revise  the 
Maximimi  Rate  and  Minimum  Revenue 
Credit  under  Rate  Schedule  IT-1.  The 
proposed  Maximum  Rate  and  Minimum 
Revenue  Credit  are  being  revised  to 
incorporate  the  Commission 
determination  in  its  order  denying 
rehearing  issued  December  7,  1995  in 
Docket  No.  AC93-1 16-001. 

Northern  Border  states  that  the  herein 
proposed  changes  do  not  result  in  a 
change  in  Northern  Border's  total 
revenue  requirement  due  to  its  cost  of 
service  form  of  tariff. 

Northern  Border  proposes  to  decrease 
the  Maximum  Rate  from  4.213  cents  per 
100  Dekatherm-Miles  to  4.203  cents  per 
100  Dekatherm-Miles  and  to  decrease 
the  Minimum  Revenue  Credit  fi-om 
2.091  cents  per  100  Dekatherm-Miles  to 
2.088  cents  per  100  Dekatherm-Miles. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  are  being 
filed  in  accordance  with  Northern 
Border's  Tariff  provisions  under  Rate 
Schedule  IT-1. 


iNormem  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stiwt,  N.E.  Washington.  D.C. 
20426,  in  accordance  with  Sections  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214. 
385.211.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  and  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-783  Filed  1-22-96;  8:45  am] 

■lUMO  COOE  STir-OI-M 


[Docket  No.  RP9&-64-000] 

South  Georgia  Natural  Gas  Co.;  Notice 
on  Technical  Conference 

January  17,  1996. 

On  December  29.  1995.  the 
Commission  issued  an  order '  in  the 
captioned  docket  requiring,  among  other 
things,  a  technical  conference  on  South 
Georgia  Natural  Gas  Company's 
proposed  increase  in  its  transportation 
rates  to  recover  the  additional  costs  of 
post -employment  benefits,  other  than 
pensions,  included  in  that  filing.  The 
conference  will  be  held  1:00  p.m., 
January  30,  1996.  at  888  First  Street  NE., 
Washington.  D.C,  in  a  room  to  be 
designated  at  that  time. 

Any  questions  concerning  the 
conference  should  be  directed  to  John 
M.  Robinson  (202)  208-0808,  or  Frank 
Sparber  (202)  208-0335. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  96-785  Filed  1-22-96;  8:45  am] 

BILUNQ  COOE  671 7-01 -M 


[Docket  No.  CP9e-1 34-000] 

Transcontinental  Gas  Pipe  L  ne  Co^d  ; 
Notice  of  Application 

January  17,  1996. 

Take  notice  that  on  January  11. 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houston.  Texas  77251  filed  an 


'  South  Georgia  Natural  Gas  Company,  73  FERC 
161.388(1995). 


UMI 


application  in  Docket  No.  CP96-134- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  taps 
on  Transco's  mainline  sy«tem  in 
Guilford  County,  North  Carolina  to 
connect  with  inlet  and  outlet  pipelines 
to  be  constructed  by  Pine  Needle  LNG 
Company,  LLC  (Pine  Needle)  as  part  of 
its  liquefied  natural  gas  (LNG)  storage 
proposal  filed  in  Docket  No.  CP96-52- 
000.  Further  details  on  Transco's 
proposal  are  contained  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Transco  proposes  to 
install  two  10-inch  taps  which  will  be 
used  for  deliveries  of  gas  from  Transco's 
system  into  Pine  Needle's  10-inch  inlet 
pipeline,  and  three  20-inch  taps  which 
will  be  used  for  receipts  of  gas  into 
Transco's  system  from  Pine  Needle's  24- 
inch  outlet  pipeline.  The  taps  will  be 
located  at  milepost  1356.95  on 
Transco's  mainline  system.  Transco  says 
Pine  Needle  will  reimburse  Transco  for 
the  cost  of  the  taps  which  Transco 
estimates  at  $707,679. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should  on  or  before  January 
24,  1996.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory'  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedures,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  motion  for 


leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary'  for  Transco  to  appear  or  be 
represented  at  the  hearing. 

1.0LS  0   (.asheli 

Secretary-. 

IFR  Doc.  96-784  Filed  1-22-96;  8:45  am] 

ail.;.iXG  COOE  6717-01-M 


[Docket  Nos  RP93-^ 09-000- and  RP95- 

136-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Informal  Settlement  Ccte^e'^ce 

January  17.  1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  Tuesday, 
February  6,  1996,  at  10:00  a.m..  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE., 
Washington.  DC.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  issues  in  these  proceedings. 

Any  party,  as  denned  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFT?  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please  contact 
Arnold  H.  Meltz  at  (202)  208-2161  or  Donald 
A.  Heydt  at  (202)  208-0740. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc  96-780  Filed  1-22-96:  8:45  am] 

B.L^iNG   :COE  6717-01-M 


fDocKet  No   C°9f>  -6^"0(X)^ 

Williston  BasiP  intersiaie  Pipeline  Co.; 
Notice  of  Application 

January  16, 1996. 

Take  notice  that  on  December  29, 
1995,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  300. 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP96- 
62-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  modify  the  operating 
nature  of  its  Glen  Ullin  Compressor 
Station  in  Glen  Ullin,  North  Dakota,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Williston  Basin  seeks  authorization  to 
use  the  Glen  Ullin  Compressor  Station 
for  mainline  compression  of  natural  gas, 


either  east  or  west  from  the  compressor 
station,  in  addition  to  its  existing  use  as 
compression  into  Northern  Border 
Pipeline  Company's  pipeline.  As  stated 
by  Williston  Basin,  this  modification 
will  allow  the  operational  efficiency  and 
flexibility  of  the  system  to  be  enhanced. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
26. 1996.  file  vdth  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  uf)on  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
.  filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretory. 

[FR  Doc.  96-779  Filed  1-22-96;  8:45  ami 
BiLUNC  C006  ern-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5401-4] 

Open  Meeting  of  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee 

AGENCY:  Environmental  Protection 
Agency. 
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ACTION:  FACA  Committee  Meeting- 
Federal  Facilities  Environmental 
Restoration  Dialogue  Committee. 

summary:  As  required  by  section  9(aH2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.L.  92-483),  we  are  giving  notice  of 
the  next  meeting  of  the  Federal 
Facilities  Environmental  Restoration 
Dialogue  Committee.  Earlier  notification 
was  not  possible  due  to  delays  caused 
by  Federal  budget  uncertainties.  The 
meeting  is  open  to  the  public  without 
advance  registration. 

The  purpose  of  the  meeting  is  finalize 
the  Committee's  consensus 
recommendations  for  improving  Federal 
facilities  environmental  cleanup. 
DATES:  The  meeting  will  be  held  on 
Monday.  January  29,  1996,  from  2  p.m. 
to  5:30  p.m.,  Tuesday,  Januar>'  30,  1996. 
from  8:30  a.m.  to  5:30  p.m.,  and 
Wednesday,  January  31,  1996.  from  8:30 
am  to  4  p.m. 

4L0«ess£S:  The  meeting  will  be  held  at 
Uie  iineraton  City  Centre  Hotel,  located 
at  1143  New  Hampshire  Avenue  NW., 
Washington.  DC  20037  (phone:  202- 
775-0800.  fax:  202-331-9491). 
FOR  FURTHCR  MfOflMATION  COMTACT: 
Persons  needing  further  information  on 
the  meeting  or  on  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  should  contact  Sven-Erik 
Kaiser.  Federal  Facilities  Restoration 
and  Reuse  Office  (5101),  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460.  (202) 
260-5138. 

Dated;  January  16.  1996. 
Sven-Erik  Kaiser, 
Designated  Federal  Official. 
[FR  Doc.  96-«83  Filed  1-22-96;  8:45  am) 
MUJNO  COOC  I6M-80-P 


i'EOERAL  EMERGENCY 
MA^^AGEMEhfr  AGENCY 

iFcMA-lOeO-OR] 

District  of  Columbia;  Amendment  to 
Notice  of  a  Major  Disaster  Oeciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  District  of 
Columbia  (FEMA-1080-DR).  dated 
Januar>'  11,  1996,  and  related 
determinations. 

EFFECTIVE  DATE:  January  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Diredorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 


8UWn.EMCNTARY  MFOMMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  has  been  changed.  The 
incident  period  for  this  disaster  is 
January  6-)anuary  12,  1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

WiWui  C  Ti*«H. 

Associate  Director,  Response  and  Recovery 

Directorate. 

|FR  Doc.  96-862  Filed  1-22-96;  8:45  am) 


FEMA-ieTS-OR] 

M     ..  s    .,    utdfor  Disaster  and  Reiatod 

r  *»<>»fT«^'.ritions 

AOCMCV:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-1078-DR).  dated  January  5, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  January  5.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  5, 1996.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  tlie  State  of  Minnesota, 
resulting  from  a  severe  ice  storm  on  October 
23-24. 1995.  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purp>oses,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  Assistance 
in  the  designated  areas.  Individual 
Assistance  may  be  added  at  a  later  date,  if 
requested  and  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  Assistance  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 


Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dante  Roveda  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mirmesota  to  have 
been  aniscted  adversely  by  this  declared 
major  disaster: 

Big  Stone,  Stevens.  Swift,  and  Traverse 
Counties  for  Public  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

JuMS  L.  Witt, 

Director. 

IFR  Doc.  96-863  Filed  1-22-96;  8:45  am) 
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[FEMA-1077-OR] 

-■.<-",v  HampstiK'*   Ma*'  ' 


.!er  and 


AGENCY:  hederai  hmergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
I*residential  declaration  of  a  major 
disaster  for  the  State  of  New  Hampshire 
(FEMA-1077-DR),  dated  January  3, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  January  3,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPI.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  3,  1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Hampshire, 
resulting  from  excessive  rain,  high  winds  and 
flooding  on  October  20.  through  and 
including  November  15,  1995,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  New  Hampshire. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fimds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executivp  Order  12148.  1 
hereby  appoint  Kevin  .M   Wrii  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  Hampshire  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Coos  and  Grafton  Counties  for  Public 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Junes  L.  Witt, 
Director. 
IFR  Doc.  96-864  Filed  1-22-96;  8:45  am] 
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[FEMA-1083-OR] 

Mew  Vo.'K    A.Ttendment  to  Notice  of  a 
Maio'  Disaster  Oeciaraticr 

AvjENC*.  retieidi  cluel^fcinLy 

Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York  (FEMA-1083-DR),  dated  January 
12,  1996,  and  related  determinations. 
EFFECTIVE  DATE:  Januan   17.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campt)ell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
12. 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Dennis  H.  Kwiatkowsld, 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  96-865  Filed  1-22-96;  8:45  am] 

BILUMQ  COOE  STIS-OZ-P 


[FEMA-1075-OR] 

South  Dakota;  Major  Disasler  and 
Related  Determin8tK>ns 

AGENCY;  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Pr*»sidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEM.^-1075-DR).  dated  January  5, 
1?)96.  and  related  determinations. 
EFFECTIVE  DATE:  1  .;uary  5,  1996. 
FOB  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
p;mertjenc\  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORI»ATION:  Notice  is 
hereb)  given  that,  in  a  letter  dated 
January  5,  1996,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting  from  a  severe  winter  storm  on 
October  22,  1995.  through  October  24, 1995, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  1,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Lesli  A.  Rucker  of  the 
Federal  Emergency  Management  Agency 
to  aci  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Aurora.  Beadle.  Bon  Homme,  Brookings, 
Brule.  Buffalo,  Charles  Mix.  Clark, 


Codington,  Davison,  Deuel.  Douglas,  Grant. 
Gregory,  Hamlin,  Hanson,  Hutchinson, 
Jerauld,  Kingsbury,  Lake,  McCook,  Miner, 
Roberts,  Sanborn.  Spink,  and  Tripp 
Counties  for  Public  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 


luBcs  L.  Witt, 

Director. 

(FR  Doc.  96-866  Filed  1-22-96;  8:45  am) 
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Aiasfnnqtcr:     Amervo^^en;  :;.,  Notice  of 
--  Mato.'  Disaster  Dec^»»atK;.n 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1079-DR),  dated 
January  3, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  January  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  3,  1996: 

Pierce  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Dennis  H.  Kwiatkowski, 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  96-667  Filed  1-22-96:  8:45  ami 

BILLING  COOE  6718-02-P 


[FEMA-1079-DR] 

Washington;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-1079-DR),  dated  January  3, 
1996,  and  related  determinations. 
EFFECTIVE  DATE:  January  3,  1996 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
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Rf-  .torattj.  Federal 

tr  ■•  >^•^  ■dnagement  Agency, 

Washington,  DC  20472,  (202)  646-3606. 

3UPP1-EM6NTARY  IMFOWKATIOW:  Notice  is 
neftjov  given  that,  in  a  letter  dated 
January  3,  1996.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  etseq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Washington, 
lesuhing  from  severe  storms,  high  wind,  and 
floodiag  on  November  7,  1995.  through  and 
including  December  18.  1995.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Washington, 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
AssisUnre.  Public  Assistance  and  Hazard 
Mitigation  Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facililv  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Richard  A  Buck  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Thurston  County  for  Individual  Assistance 
only,  and  Chelan.  Cowlitz.  Grays  Harbor, 
iCing.  Lewis,  Skagit.  Snohomish,  and 
Wahkiakum  Counties  for  Individual 
Assistance.  Public  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

fames  L.  Witt. 

Director. 

|FR  Doc.  96-868  Filed  1-22-96:  8:45  ami 
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Rr»t  Union  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permlssibto  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  6.  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261; 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina:  to  acquire  Internet.  Inc.. 
Reston,  Virginia,  and  thereby  engage  irt 
providing  data  processing  and 
transmission  services  to  insured 
depository  institutions  in  connection 
with  a  shared  electronic  funds  transfer 
(EFT)  network  of  automated  teller 
machines;  providing  data  processing 


and  transmission  services  to  other  EFT 
networks;  and  providing  bank 
management  consulting  advice  to 
insured  depository  institutions  in 
connection  with  development  of  new 
products  such  as  debit  cards  and  Smart 
Cards,  pursuant  to  §§  225.25(b)(7)  and 
(11)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198; 

1.  Community  Bancshares  of 
Marysville.  Inc.,  Marysville,  Kansas;  to 
acquire  Citizens  Insurance  Agency, 
Waterville,  Kansas,  and  thereby  engage 
in  the  sale  of  general  insurance, 
pursuant  to  §  225.25(b)(8)(iii)(A)  of  the 
Board's  Regulation  Y.  This  activity  will 
be  conducted  in  Waterville,  Kansas,  and 
Marysville.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  16, 1996. 
Jenjufer ).  }*hnaon, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  96-758  Filed  1-22-96;  8:45  ami 
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National  uon-'^e?'  •-  b^jn,: crpcation    e' 
al.;  Notice  o*  Appucati   ns  tc  Engage 
de  novo  in  Pf^'^ssibit.  No^DanKing 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Boards  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 


UMI 


accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  apphcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  6, 1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1 .  National  Commerce 
Bancorporation.  Memphis.  Tennessee; 
to  engage  de  novo  through  its 
subsidiary,  USI  Alliance  Corp., 
Memphis,  Tennessee,  in  leasing 
personal  property,  pursuant  to  § 
225.25(b)(5}(i)  of  the  Board's  Regulation 
Y. 

2.  Old  National  Bancorp,  Evansville, 
Indiana;  to  engage  de  novo  through  its 
subsidiary,  Advantage  Financial 
Services,  Evansville,  Indiana,  in  the 
origination,  making  and  servicing  of 
consumer  and  mortgage  loans,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  and  in  acting  as  agent  or 
broker  for  insurance  directly  related  to 
extensions  of  credit,  pursuant  to  § 
225.25(b)(8)(ii)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480: 

1.  Mountain  Bank  Systems.  Inc., 
Whitefish,  Montana;  to  engage  de  novo 
through  its  subsidiary.  Mountain 
Financial,  Inc.,  Eureka,  Montana,  in 
consumer  lending  and  the  sale  of  credit 
insurance,  pursuant  to  §§  225.25(b)(1) 
and  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  throughout  Eureka,  Montana, 
and  the  districts  of  Rexford  and  Fortine 
Ranger  of  Lincoln  Coimty,  Montana. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Community  First  Bankshares,  Inc., 
Denver,  Colorado;  to  engage  de  novo  in 
leasing  activities,  pursuant  to  § 
225.25(b)(5)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Januar>'  16, 1996. 
Jenniiier  J,  |ohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-759  Filed  t-22-96;  8:45  am] 
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Nebraska  Bankshares   Inr     Formation 
of.  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  NonbanKing  Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  oi  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  also  has  given  notice 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  under  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  § 
225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding 
companies,  or  to  engage  in  such  an 
activity.  Unless  otherwise  noted,  these 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Go\  ernors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  to  acquire  the  non-banking 
subsidiaries  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue* 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  6, 
1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Nebraska  Bankshares,  Inc.,  Famam, 
Nebraska;  to  acquire  12.5  percent  of  the 


voting  shares  of  Stockmens  Financial 
Corporation,  Rushville,  Nebraska. 

In  addition,  Stockmens  Financial 
Corporation  has  applied  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Stockmens  Management  Company, 
Rushville,  Nebraska,  and  Leffler  Bank 
Holding  Company,  Lincoln,  Nebraska, 
and  thereby  indirectly  acquire 
Stockmens  Bank,  Martin,  South  Dakota; 
Nebraska  State  Bank,  Cozad,  Nebraska; 
and  Stockmens  National  Bank  of 
Rushville,  Rushville,  Nebraska. 

Applicants  also  have  applied  to 
acquire  Security  State  Agency,  Sidney, 
Nebraska,  and  thereby  engage  in  general 
insurance  agency  activities  in  a  place 
writh  less  than  5,000  population  where 
the  organization  also  has  bank  branches, 
pursuant  to  §  225.25(b){8)(iii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  16,  1996. 
Jenniiier  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-760  Filed  1-22-96;  8:45  am] 
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Peoples  Heritage  Financial  Group,  Inc., 
etal.;  Formations  of;  Acquisitions  by; 

and  Merge'-s  ;'  5a"k  Holding 

Cotr\oar.'->h 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Reguladon  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
9,  1996. 
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A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 

02106: 

1 .  Peoples  Heritage  Financial  Group. 
Inc..  Portland.  Maine,  to  acquire  100 
percent  of  the  voting  shares  of,  and 
merge  with  Bank  of  New  Hampshire 
Corporation,  Manchester,  New 
Hampshire,  and  thereby  indirectly 
acquire  Bank  of  New  Hampshire, 
Manchester.  New  Hampshire. 

B.  Federal  Reserve  Bank  of  New  York 
(Christopher  ].  McCurdy,  Senior  Vice 
President)  33  Libert v  Street,  New  York, 
New  York  10045; 

1.  Emigrant  Bancorp.  Inc.,  New  York, 
New  York,  to  acquire  9.99  percent  of  the 
voting  shares  of  Queens  County 
Bancorp,  Inc..  Flushing.  New  York,  and 
thereby  indirectly  acquire  Queens 
County  Savings  Bank,  Flushing,  New 
York  .      ^ 

C.  Federal  Reserve  Bank  of  Cleveland 
(John  I.  VVixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 

44101: 

1.  Mechanics  Financial  Corporation, 
Mansfield.  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mechanics  Savings  Bank.  Marblehead, 

Ohio. 

2  Wells  Biver  Bancorp.  Inc.. 
Weilsville.  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Perpetual 
Savings  Bank,  Weilsville.  Ohio. 
Comments  on  this  application  must  be 
received  not  later  than  February  6,  1996. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Gateway  Bancshares.  Inc., 
Ringgold,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gateway 
Bank  &  Trust.  Ringgold,  Georgia,  in 
organization. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Otto  Bremer  Foundation  and 
Bremer  Financial  Corporation,  both  of 
St.  Paul,  Minnesota:  to  acquire  100 
percent  of  the  voting  shares  of  First 
American  Bank  of  Wahpeton, 
Wahpeton,  North  Dakota,  a  de  novo 
bank. 

F.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  First  Valley  Bank  Group.  Inc., 
Harlingen.  Texas,  and  First  Valley 
Delaware  Financial  Corporation.  Dover, 
Delaware;  to  acquire  100  percent  of  the 


voting  shares  ot  Pharr  Financial 
Corporation.  Pharr,  Texas,  and  thereby 
indirectly  acquire  Security  State  Bank. 
Pharr.  Texas. 

2.  Premier  Bancshares.  Inc.,  La 
Grange,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Premier 
Holdings  -  Nevada,  Inc..  Carson  City, 
Nevada,  and  thereby  indirectly  acquire 
La  Grange  State  Bank,  La  Grange,  Texas. 

In  connection  with  this  application. 
Premier  Holdings  -  Nevada,  Inc.,  Carson 
City,  Nevada,  has  applied  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  La 
Grange  State  Bank,  La  Grange,  Texas. 

3.  Quinlan  Bancshares,  Inc.,  Quinlan, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Citizens  State  Bank. 
Royce  City.  Texas. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Dartmouth  Capital  Group.  Inc.. 
Dartmouth  Capital  Group.  LP.,  and 
SON  Bancorp.  Inc.,  all  of  Encinitas, 
California;  to  acquire  100  percent  of  the 
voting  shares  of  Liberty  National  Bank, 
Huntington  Beach.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  16. 1996. 
lennifisr }.  Johiiaon. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-761  Filed  1-22-96;  8:45  am) 

BILUNO  CODE  KIO-OI-F 


The  Royal  Bank  of  Scotland  Group  pic, 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  control, 
ownership,  or  the  power  to  vote  shares 
of  a  bank  or  bank  holding  company.  The 
factors  that  are  considered  in  acting  on 
the  applications  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 


written  prespnfation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16, 1996. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1 .  The  Royal  Bank  of  Scotland  Group 
pic,  Edinburgh,  Scotland;  The  Royal 
Bank  of  Scotland  pic,  Edinburgh, 
Scotland;  and  Citizens  Financial  Group, 
Inc..  Providence.  Rhode  Island,  have 
applied  to  merge  Citizens  Financial 
Group,  Inc.,  Providence.  Rhode  Island, 
with  Bank  of  Ireland  First  Holdings, 
Inc.,  Manchester,  New  Hampshire,  and 
thereby  indirectly  acquire  First  NH 
Bank,  Manchester,  New  Hampshire. 
Bank  of  Ireland  First  Holdings  is  a 
subsidiary  of  The  Governor  and 
Company  of  the  Bank  of  Ireland.  Dublin. 
Ireland. 

As  a  result  of  this  merger.  The 
Governors  and  Company  of  the  Bank  of 
Ireland  would  control  23.5  percent  of 
Citizens  Financial  Group  and  thereby 
indirectly  control  shares  of  its 
subsidiary  banks,  including  Citizens 
Savings  Bank,  Providence.  Rhode 
Island.  Citizens  Trust  Company. 
Providence.  Rhode  Island,  and  Citizens 
Bank  of  Massachusetts,  Fairhaven, 
Massachusetts.  The  Royal  Bank  of 
Scotland  Group  pic  will  control  76.5 
percent  of  the  shares  of  Citizens 
Financial  Group. 

Board  of  Governors  of  the  Federal  Reserve 
System,  [anuary  17, 1996. 
Jennifer  J.  lohnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-869  Filed  1-22-96;  8:45  am) 

BILUNO  CODE  ttlO-OI-F 


Robert  G.  Wilmers,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


processing,  they  will  also  be  available 
for  inspection  al  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  6.  1996. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street,  New 
York.  New  York  10045: 

1.  Robert  G.  Wilmers,  Buffalo,  New 
York;  to  acquire  an  additional  amount 
between  .5  percent  and  14.98  percent, 
for  a  total  amount  between  10.3  percent 
and  24.99  percent,  of  the  voting  shares 
of  First  Empire  State  Corporation, 
Buffalo,  New  York,  and  thereby 
indirectly  acquire  Manufacturers  and 
Traders  Trust  Company,  Buffalo,  New 
York,  The  East  New  York  Savings  Bank, 
New  York,  New  York,  and  M&T  Bank, 
N.A,  Oakfield,  New  York. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

J.  Benny  D.  Fesmire,  Jackson, 
Tennessee,  to  acquire  a  total  of  11.72 
percent;  William  E.  Wilhite,  Jackson, 
Termessee,  to  acquire  a  total  of  5.02 
percent;  Melody  H.  Haltom.  Jackson, 
Tennessee,  to  acquire  a  total  of  11,72 
percent;  Mickey  Granger,  Jackson, 
Termessee,  to  acquire  a  total  of  5,02 
percent;  H.  Jack  Holmes,  Jackson, 
Tennessee,  to  acquire  a  total  of  11.72 
percent;  Joe  Nip  McKnight,  Jackson, 
Tennessee,  to  acquire  a  total  of  5.02 
percent,  of  the  voting  shares  of 
Friendship  Bancshares,  inc..  Friendship, 
Tennessee,  and  thereby  indirectly 
acquire  Bank  of  Friendship,  Friendship, 
Tennessee.  These  individuals  are  acting 
in  concert  to  acquire  50.22  percent  of 
Friendship  Bancshares,  Inc, 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

I.  Barnabas  D.  Norton  and Mary_ 
Catherine  Horton,  both  of  Atwood, 
Kansas;  to  acquire  an  additional  16.95 
percent,  for  a  total  of  41.80  percent,  of 
the  voting  shares  of  Rawlins  Bancshares, 
Inc.,  Atwood.  Kansas,  and  thereby 
indirectly  acquire  Farmers  Bank  and 
Trust,  Atwood,  Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Cruz  Garza,  George  West,  Texas;  to 
acquire  an  additional  5.26  percent,  for  a 
total  of  15.63  percent,  of  the  voting 
shares  of  Charlotte  Bancshares,  Inc., 
Charlotte.  Texas,  and  thereby  indirectly 
acquire  The  Country  Bank,  Charlotte, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  16. 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-762  Filed  1-22-96;  8:45  am] 

BILLING  CODE  W(M)1  .F 


GENERAL  ACCOUNTING  OFFICE 

Feoerai  Accounting  S:and.B""s 
Advisory  Board,  Meeiing 

AGENCY:  General  Accounting  Office. 
ac"^ion:  Notice  of  rescheduled  monthly 

meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  January 
25th  meeting  announced  in  the  January 
11th  edition  of  the  Federal  Register  of 
the  Federal  Accounting  Standards 
Advisory  Board  is  postponed  to 
Monday,  February  5, 1996,  from  9  a.m. 
to  4  p.m.  in  room  4N30  of  the  General 
Accounting  Office,  441  G  Street  NW., 
Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  issues  arising  from  the 
December  5  public  hearing  on 
Supplementary  Stewardship  Reporting 
exposure  draft  and  also  to  discuss  issues 
related  to  the  Accounting  for  Revenue 
and  Other  Financing  Sources  exposure 
draft. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Executive  Staff 
Director,  750  First  Street,  NE.,  Room 
1001,  Washington,  DC  20002,  or  call 
(202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L  No.  92-463.  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  4 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  January  18, 1996. 
Ronald  S,  Young, 
Executive  Director. 
!FR  Doc.  96-895  Filed  1-22-96:  8:45  am) 

BILLING  COOe  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Center;  Statement  of 

Organization.  Functions  and 
Delegations  of  Authonty 

Part  P,  (Program  Support  Center),  of 
the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
for  the  Department  of  Health  and 


Human  Services  (60  FR  51480,  October 
2, 1995  as  amended  most  recently  at  60 
FR  57452,  November  15,  1995)  is 
amended  to  reflect  the  following 
changes  in  Chapters  PB,  PC,  PD.  and  PE 
within  Part  P,  Program  Support  Center, 
Department  of  Health  and  Human 
Services  (DHHS). 

The  changes  to  the  above  chapters 
establish  interim  division  level 
organizations  for  the  DHHS  Program 
Support  Center  (PSC).  These  interim 
actions  give  official  status  to  division- 
level  organizations  currently 
functioning  with  the  PSC.  Studies  are 
now  imder  way  to  determine  the  most 
efficient  division-level  organization  for 
the  PSC.  This  may  result  in  divisions 
being  combined  or  moved  from  one  PSC 
Service  to  another.  When  these 
decisions  are  made,  appropriate  Federal 
Register  Notices  will  be  published. 

Program  Support  Center 

Under  Part  P.  Section  P-10, 
Organization,  change  items  (4)  and  (5) 
to  read:  (4)  Administrative  Operations 
Service  (PE);  (5)  Information 
Technology  Service  (PF). 

Under  Part  P,  Section  P-20. 
Functions,  after  the  title  and  statement 
for  Chapter  PB,  Human  Resources 
Service  (PB)  add  the  following: 

Office  of  the  Director  (PBA) 

(1)  Provides  executive  direction, 
leadership,  guidance,  and  support  to  all 
Human  Resources  Service  (MIS) 
components;  (2)  Oversees  the 
development  and  implementation  of 
administration  support  functions  for  the 
Human  Resources  Service  including 
budgeting,  personnel  management  and 
facilities  management;  (3)  Provides 
leadership  to  ensure  the  effective 
administration  of  the  Board  for 
Correction  of  PHS  Commissioned  Corps 
Records;  (4)  Formulates  and  implements 
the  multi-year  plan  for  the  Human 
Resources  Service;  and  (5)  Directs  the 
human  resources  program  for  the  PSC. 

Systems  Design  and  Analysis  Division 
(PBB) 

(1)  Performs  systems  analysis  and 
design  for  changes,  enhancements,  and 
new  requirements  to  the  Department's 
human  resource  information  systems, 
including  personnel  and  compiensation; 
(2)  Determines  feasibility,  benefits  and 
impacts,  including  estimates  of  staff, 
hardware,  software,  telecommunications 
and  user  interface;  (3)  Conducts 
developmental  prototype  systems; 
develops  test  criteria,  including 
identification  of  performance  measures, 
system  interfaces,  audits,  security,  and 
evaluation  criteria;  (4)  Provides  design 
and  analysis  support  to  user  requested 
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reporting  requirements;  and  (5)  Serves 
as  the  initial  contact  for  ADP  service 
acquisitions,  including  cost  benefit 
analyses,  requirements  statements,  and 
pwrformance  criteria  relating  to  human 
resource  information  systems. 

Systems  Engineering  and  Maintenance 
Division  (PBC) 

(1)  Responsible  for  maintaining  and 
enhancing  the  Department's  automated 
personnel  and  payroll  system  and 
subsystems:  (2)  Administers  the 
Department's  human  resource  data  base 
through  data  definition,  development  of 
data  structures,  imposition  of  security 
measures,  data  base  maintenance  and 
control  of  user  access  and  use  of  data; 
and  participation  in  the  development  of 
PSC  systems  goals,  objectives,  priorities, 
and  schedules;  (3)  Develops  detailed 
system  and/or  subsystem  specifications, 
program  specifications,  program 
modules,  files,  data  bases,  libraries  and 
documentation  necessary  to  support 
system  maintenance  and  development 
activities;  (4)  Participates  in  the 
development  of  test  criteria  and  test 
methodology  necessary  to  conduct 
system/subsystem  and  program  level 
tests  needed  to  ensure  the  integrity  of 
the  Department's  automated  personnel 
and  payroll  system;  and  (5)  Develops 
and  implements  methods  for  reduction 
in  hardware,  software  and  personnel 
costs  while  maintaining  the  highest 
system  integrity  and  employing  state-of- 
the-art  data  processing  techniques 
where  appropraite. 

Systems  Integrity  Division  (PBE) 

(1)  Performs  quality  assurance, 
including  acceptance  testing,  for  all  new 
systems/subsystems,  major 
enhancements  and  systems  changes  for 
the  human  resource  information  system; 

(2)  Serves  as  HRS  ADP  Systems  Security 
Officer,  including  physical  security, 
system  back-up,  file  access  security, 
access  codes,  adherence  to  Privacy  and 
Freedom  of  Information  Act 
requirements  and  security  standards  for 
the  human  resource  and  payroll  system; 

(3)  Builds  and  maintains  a  regression 
library  to  be  used  in  the  standard  test 
systems;  (4)  Develops,  publishes, 
maintains  and  ensures  adherence  to 
ADP'standards  and  procedures;  (5) 
Controls  and  maintains  system 
documentation,  including  all 
documentation  of  a  change  or 
development  cycle;  (6)  Schedules  and 
carries  out  the  implementation  of  new 
systems  changes  into  the  production 
operation;  and  (7)  Develops  and 
conducts  user/customer  training  in  the 
use  of  human  resource  systems. 


Business  Systems  Engint^mif^  Division 
(PBF) 

(1)  Provides  the  PSC  with  a  full  range 
of  human  resource  ADP  support  systems 
to  manage  the  Commissioned  Corps 
personnel  system  of  the  Public  Health 
Service  including  systems  analysis, 
design,  development,  testing, 
documentation  and  production: 
applications  include  the  production  of 
official  personnel  orders  and  monthly 
payroll  transactions  for  the  U.S. 
Treasury. 

Personnel  and  Pay  Systems  Division 
(PBG) 

(1)  Administers  the  Department's  and 
the  Social  Security  Administration's 
centralized  payroll  systems;  (2) 
Develops  new  systems  changes  required 
for  personnel  and  pa>Toll  production; 
reviews  test  results  to  assure  correct 
operation  of  new  systems  and  changes; 
(3)  Manages  and  conducts  payroll 
accounting,  reconciliation  and  pay 
adjustments  processing;  produces  feeder 
reports  for  DHHS  accounting  systems; 
and  carries  out  the  Department's 
employee  debt  collection  program;  (4) 
Processes  all  actions  relative  to 
separated  employees,  including 
retirement  and  other  separation  actions; 
maintains  retirement  records;  processes 
death  benefit  claims;  (5)  Audits  leave 
accounts  and  processes  unemployment 
compensation  actions;  (R)  Provides 
direction,  technical  assistance,  standard 
operating  procedures,  manuals  and 
training  for  IMPACT  operators, 
timekeepers,  designated  agents,  payroll 
liaison  persons  and  other  persons  who 
input  data  or  who  use  outputs  from  the 
personnel  and  payroll  systems;  and  (7) 
Diagnoses  problems  and  devises 
solutions  to  systemic  problems  and 
inefficiencies. 

Systems  Networking  Division  (PBH) 

(1)  Designs,  obtains,  installs,  and 
maintains  automatic  data  processing 
systems,  including  hardware,  software, 
and  data  communications  required  to 
support  the  IMPACT  system  and  the 
office  automation  activities  of  the  HRS; 
(2)  Provides  automated  data  processing 
and  distributed  configuration 
management  services  for  human 
resource  computer  systems  located  in 
the  regional  offices  and  the  OPDIV 
personnel  offices;  (3)  Provides  the 
personnel  offices  with  technical 
expertise  in  such  areas  as  data 
communications,  data  center  hardware 
and  related  equipment,  data  center 
operating  systems,  general  purpose 
software,  and  data  center  management; 
(4)  Schedules,  operates  and  maintains 
the  production  processes  in  the 


Departmental  personnel/pavroll  system; 
and  (5)  Produces  and  distributes  output 
products  including  computer  files, 
printed  reports  and  electronic 
transmissions  for  both  internal. 
Departmental  and  external  customer 
use. 

Division  of  Commissioned  Personnel 
(PBJ) 

(1)  Administers  a  comprehensive 
personnel  management  program  for  the 
Public  Health  Service  Commissioned 
Corps;  (2)  Performs  all  personnel 
operations  functions  associated  with  the 
Commissioned  Corps  personnel  system, 
including  the  functional  areas  of  billet 
evaluation,  pay  administration, 
employment,  awards  and  decorations 
and  the  provision  of  technical  and 
advisory  services  and  counseling  to 
management  and  employees;  (3) 
Provides  advice  and  counsel  concerning 
rights  and  benefits  to  members  of  the 
Corps;  (4)  Provides  guidance  and 
assistance  to  PHS  customers  concerning 
personnel  management  of  the 
Commissioned  Corps;  (5)  Serves  as  the 
central  repository  for  all  records 
reflecting  the  service  and  status  of 
members  of  the  Corps  and  administers 
the  Beneficiary  Medical  Program;  (6) 
Administers  the  Commissioned  Corps 
retirement  program  and  survivors 
assistance  program;  and  (7)  Develops 
and  implements  Commissioned  Corps 
operational  policy  and  procedures. 

Southwest  Personnel  Operations 
Division  (PBK) 

(1)  Provides  a  comprehensive  human 
resources  management  program  for 
headquarters  and  field  components  of 
the  Office  of  the  Secretary  and  the 
Administration  on  Aging;  (2)  Provides  a 
full  range  of  services  and  consultation  to 
managers  in  their  human  resources 
activities,  including  recruitment, 
staffing,  position  establishment, 
performance  management,  awards, 
workforce  planning,  employee  relations 
and  labor  relations;  (3)  Provides 
employee  counseling  services,  career 
management,  retirement,  and  benefits 
counseling,  and  official  personnel 
records;  and  (4)  Manages  consolidated 
training  for  DHHS  components  and 
external  customers  based  in  Southwest 
Washington,  D.C. 

PaHdawn  Personnel  Operations  Division 
(PBL) 

(1)  Provides  a  comprehensive  human 
resources  management  program  for 
headquarters  and  field  components  of 
the  PSC  including  position 
classification,  pay  administration, 
employment,  merit  promotion, 
personnel  security,  employee  relations, 
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labor-management  relations,  awards  and 
special  recruitment  and  Comnnssioned 
Corps  liaison  activities;  (2)  Provides 
personnel  management  advice  and 
assistance  on  all  aspects  of  personnel 
administration  to  managers,  supen.  isors. 
and  employees;  (3)  Develops  and 
implements  marketing  strategies  to 
promote  human  resource  services,  and 
(4)  Manages  consoUdated  training  for 
DHHS  components  and  external 
customers  based  in  the  Parklawn 
complex. 

Division  of  Human  Resources 
Information  Management  (PBM) 

(1)  Provides  ADP  systems  support  to 
the  health  OPDIV  personnel  offices;  (2) 
Provides  human  resources  management 
information  to  the  health  OPDIVS  in  the 
form  of  reports,  booklets,  queries,  files 
and  graphics;  (3)  Designs,  tests, 
maintains  and  provides  security  for 
applications  systems  and  data  bases 
which  provide  health  OPDIVS  with 
access  to  personnel/payroll  information: 
(4)  Manages  the  IMPACT  level  2  system 
for  the  health  OPDIVS  in  the  Parklawn 
complex;  (5)  Manages  ADP  hardware, 
software,  telecommunications,  and 
network  administration  for  human 
resource  systems  for  health  OPDIVS; 
and  (6)  Develops  reports  for  tracking 
health  OPDIV  FTE  ceilings  and  progress 
toward  streamlining  targets. 

Under  Part  P.  Section  P-20. 
Functions,  after  the  title  and  statement 
for  Chapter  PC,  Financial  Management 
Service  (PC),  add  the  following: 

Office  of  the  Director  (PC A) 

(1)  Provides  executive  direction, 
leadership,  guidance  and  support  to  all 
Financial  Management  Service  (FMS) 
components;  and  (2)  Oversees  the 
development  and  implementation  of 
administrative  support  functions  for  the 
Financial  Management  Service 
including  administrative  policies, 
financial  operating  plans,  budgeting, 
and  personnel  management. 

Division  of  Cost  Allocation  (PCB) 

(1)  Reviews,  negotiates  and  approves 
indirect  cost  rates.  State  and  local 
government  cost  allocation  plans, 
research  plans,  research  patient  care 
rates  and/or  amounts,  fringe  benefit 
rates  and  other  special  rates  for 
organizations  receiving  Federally 
sponsored  awards;  (2)  Serves  as  liaison 
with  Federal  agencies  on  operational 
matters  involving  review  and 
negotiation  of  indirect  cost  rates  and 
cost  allocation  plans;  (3)  Resolves  audit 
findings  on  cost  allocation  plans, 
indirect  cost  rates,  etc.;  (4)  Provides 
technical  assistance  on  indirect  cost  and 
cost  allocation  matters  to  Federal 


agencies  and  organizations  receiving 
Federally  sponsored  awards;  (5) 
Performs  functions  described  in  items 
(1)  through  i4j  on  behalf  of  all  Federal 
agencies  when  DHHS  is  designed  the 
cognizant  agency  by  OMB;  (6)  collects 
rate  agreements  (issued  by  DHHS  and 
other  Departments)  for  organizations  not 
.subiect  to  the  commercial  cost 
principles  and  distributes  them  on  a 
govemmentwide  basis;  (7)  Evaluates  a 
wide  range  of  ADP  and 
telecommunication  facilities  operated 
by  State/local  governments,  colleges  and 
universities,  and  other  nonprofit 
organizations  to  determine  whether 
chargebacks  for  services  to  Federal 
programs  are  reasonable,  proper  and 
allowable  under  Federal  cost  principles; 
and  (8)  Maintains  the  Cost  Allocation 
Management  Information  System 
(CAMIS);  the  Indirect  Rate  Information 
System  (IRIS):  and  the  Rate  Agreement 
Distribution  System  (RADS)  data  base 
systems  and  the  Statistical  Analysis 
System  (SAS)  analysis  of  high-dollar 
colleges  and  universities  indirect  cost 
rates  in  support  of  DCA  activities. 

Division  of  Payment  Management  (PCC) 

(1)  Operates  a  Payment  Management 
System  (PMS)  which  manages  the 
disbursement  of  funds  awarded  through 
DHHS  grants  and  contracts  and  provides 
such  services  to  other  Departments;  (2) 
Assures  the  timely  payment  to  grantees 
and  contractors  and  prescribes 
requirements  for  grantee  and  contractor 
reporting  of  expenditures  and 
accountability  of  Federal  cash  received; 
(3)  Operates  and  provides  the  automated 
data  processing  support  and 
maintenance  of  the  PMS;  (4)  Manages 
Federal  cash  in  the  hands  of  grant  and 
contract  recipients;  (5)  Provides 
technical  guidance  to  customer  agencies 
in  the  area  of  electronic  commerce  and 
electronic  funds  transfer;  (6)  Provides 
financial  data  to  customer  agencies 
relative  to  grant  activity;  (7)  Provides 
debt  management  services  to  customer 
agencies;  (8)  Collects,  deposits,  and 
reports  interest  earned  on  Federal  funds 
held  by  all  non-government  recipient 
organizations;  (9)  Maintains  liaison  with 
Federal  regulatory  agencies  and 
National  Banking  Associations  relative 
to  cash  management,  financial 
reporting,  electronic  commerce,  and 
electronic  funds  transfer;  and  (10) 
Maintains,  operates,  and  develops 
policy  in  support  of  the  Departmental 
Central  Registry  System. 

Division  of  Fiscal  Services  (PCE) 

(1)  Provides  accounting  and  fiscal 
services  for  activities  of  the  DHHS  and 
other  Federal  Agencies;  (2)  Provides  full 
accounting  and  management  services 


related  to  debt  management  of  funds 
primarily  owed  by  individuals;  (3) 
Directs  planning  and  implementation  of 
accounting  systems  and  procedures;  (4) 
Furnishes  fiscal  advice  to  contracting 
officers;  (5)  Provides  technical  and 
poUcy  guidance  to  headquarters 
program  offices  and  field  accounting 
activities  relative  to  accounting  and 
fiscal  matters;  (6)  Maintain  central  and 
other  accounts  of  designated  programs; 
(7)  Prepares  auditable  financial 
statements  and  reports  for  internal  and 
external  use;  (8)  Responsible  for  design 
and  development  of  new  FMS  financial 
systems;  (9)  Serves  as  liaison  with 
Departmental  and  external  agencies 
relative  to  fiscal  and  accounting  matters 
of  the  Department  and  other  customer 
agencies;  (10)  Provides  for  interfacing  of 
accounting  and  related  management 
control  systems;  and  (11)  Provides 
vendor  disbursement  and  employee 
travel  reimbursement  services  for 
customer  agencies. 

Under  Part  P,  Section  P-20, 
Functions,  after  the  title  and  statement 
for  Chapter  PE,  Administrative 
Operations  Service  (PE).  add  the 
following: 

Office  of  the  Director  (PEA) 

(1)  Provides  executive  direction, 
leadership,  guidance  and  support  to  all 
Administrative  Operations  Service 
(AOS)  components:  and  (2)  Oversees  the 
development  and  implementation  of 
administrative  support  functions  for  the 
Administrative  Operations  Service 
including  administrative  policies, 
financial  operating  plans,  budgeting, 
and-personnel  management. 

Administrative  Operations  Service 
Regional  Staff  (PEAFl-X) 

(1)  Provides  acquisition  management, 
building  management,  property 
management,  leasing,  financial  and 
personnel  support,  telecommunications, 
ADP  support,  graphics,  and  mail  and 
messenger  services  to  regional 
customers  throughout  the  nation. 

Division  of  Acquisition  Management 
(PEB) 

The  Division  provides  acquisition 
services  to  DHHS  and  other  customers. 

(1)  Provides  contracting  services  for 
ADP,  program,  and  administrative 
requirements  including  information 
processing  and  telecommunications 
resources:  (2)  Purchases  supplies, 
equipment,  and  services  from 
mandatory  sources  (Federal  Supply 
Schedules  and  other  Government 
agencies),  open  market,  or  by  contract; 
(3)  Provides  contract  audit  and  financial 
review  services;  (4)  Provides  analysis 
and  evaluation  services,  develops 
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procedures  and  recommends  policy  for 
administration  of  the  acquisition 
program  and  works  with  the  many 
Federal  organizations  to  insure  all  laws 
and  regulations  are  properly  interpreted 
and  implemented;  and  (5)  Carries  out 
the  authorities  of  the  DHHS  Claims 
Officer  under  the  Federal  Claims 
Collection  Act.  the  Federal  Tort  Claims 
Act,  and  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act. 

Division  of  Property  Management  (PEC) 

The  Division  provides  a  variety  of  real 
and  personal  property  management 
services  for  the  DHHS  and  other 
customers. 

(1)  Provides  the  following  related 
services:  building  security  and  safety 
program,  including  facility-specific 
emergency  plans;  lease  management; 
building  management  and  operations; 
building  alteration,  repair  and 
maintenance  program;  parking 
management,  information/locator 
services;  photo  identification  (ID);  and 
supply  and  inventory  management;  (2) 
Provides  a  shipping,  receiving  and 
laboring  service  and  operates  a  property 
management  and  surplus  property 
utilization  and  disposal  system;  and  (3) 
Executes  and  implements  the  transfer  of 
Federal  surplus  real  property  for  public 
health  purposes  pursuant  to  sections 
203  (k)  and  (n)  of  the  Federal  Property 
and  Administrative  Services  Act  of 
1949.  as  amended. 

Division  of  Technical  Support  (PEF) 

The  Division  provides  a  variety  of 
support  services  for  DHHS  and  other 
customers  located  in  the  Washington 
D.C.  Metropolitan  Area  and  nationwide. 

(1)  Provides  the  following  services: 
telecommunications  management; 
visual  aids  and  graphic  art  services; 
photography  services;  wide  and  local 
area  network  management  and  support; 
library  services;  printing  and 
reproduction,  including  operation  of 
copy  centers;  mail  and  messenger 
services;  motor  pool  management; 
support  services  for  conference  room 
and  training  facilities;  and  (2)  Carries 
out  printing  management 
responsibilities  for  the  PSC. 

Division  of  Supply  Management  (PEG) 

The  Division  operates  the  Supply 
Service  Center  at  Perry  Point.  Maryland 
to  support  DHHS  health  facilities  and 
other  organizations  world-wide  by 
providing  pharmaceutical,  medical,  and 
dental  supplies  to  Federal  Agencies  and 
other  related  customers. 

(1)  Manages  financial  responsibilities 
associated  with  operating  a  large 
medical  warehouse  as  authorized  by  the 
Federal  Securities  Appropriations  Act  of 


1945  (Pub.  L.  79-124);  (2)  Oversees  the 
Center's  stock  and  the  quality  control  of 
the  manufacturing  and  rejsackaging  of 
pharmaceuticals  under  a  license 
agreement  with  the  Food  and  Drug 
Administration;  and  (3)  Ensures  that  all 
internal  controls  are  in  place  and 
oversees  the  security  of  all  controlled 
substances  under  a  license  from  the 
Drug  Enforcement  Administration. 

Under  Part  P.  Section  P-20. 
Functions,  after  the  title  and  statement 
for  Chapter  PF.  Information  Technology 
Service  (PF).  add  the  following: 

Office  of  the  Director  (PFA) 

(1)  Provides  executive  direction, 
leadership,  guidance,  and  support  to  all 
Information  Technology  Service  (ITS) 
components;  (2)  Oversees  the  , 

development  and  implementation  of 
administrative  support  functions  for  the 
ITS  including  administrative  policies, 
financial  operating  plans,  budgeting, 
personnel  management  and  hardware 
and  property  inventories:  (3)  Prepares 
data  for  performance  reports  and  assists 
in  developing  the  cost  of  services  to 
rrS's  user  charge-back  system;  (4) 
Develops  and  coordinates  information 
technology  (IT)  plans,  standards  and 
policies  and  recommends  IT  systems 
and  equipment  for  the  PSC;  (5) 
Researches  IT  state-of-the  art 
developments  within  other  Federal 
agencies  and  private  sector 
organizations;  (6)  Researches,  develops 
and  coordinates  the  ITS  Computer 
Performance  Management  Program;  (7) 
Reviews  DHHS  agencies'  IT  and  data 
communications  strategic  plans  and 
budgets  for  impact  on  the  ITS;  (8)  Plans 
for  and  documents  the  decisions  of  all 
ITS  user  advisory  committee  meetings; 
and  (9)  Manages  the  Information  System 
Security  program  for  the  PSC. 

Division  of  Computing  Services  (PFB) 

(1)  Serves  as  the  initial  point  of 
contact  for  program  managers  and 
current  and  prospective  users  of 
professional  and  technical  services 
provided  by  the  ITS;  (2)  Provides 
assistance,  short-term  problem  solving, 
and  technical  consultation  to  ITS  users 
upon  request  in  achieving  systems 
objectives  and  in  employing  new 
technological  developments;  assists  in 
systems  simulation  activities  and  in 
providing  information  on  systems 
software  and  operations;  (3)  Operates 
and  manages  the  central  computer 
facility,  on  a  fee-for-service  basis,  and 
operates  the  departmental  data 
communications  network;  recommends 
the  acquisition  of  additional -resources 
as  required  to  operate  the  ITS;  (4) 
Implements  and  manages  the  fee-for- 
service  accounting  and  billing  system 


for  the  ITS;  (5)  Develops  standards  and 
methodologies  for  the  design  and  testing 
of  new  ITS  systems  or  improvements  of 
existing  systems;  (6)  Prepares  and 
maintains  current  documentation  which 
describes  all  aspects  of  the  ITS 
computer  operations;  (7)  Plans, 
coordinates,  and  carries  out  a 
comprehensive  IT  education  and 
training  program  for  users  of  the  ITS; 
and  (8)  Maintains  an  inventory  of  all 
supplies,  including  training  manuals, 
technical  publications,  and  computer 
procedures  and  programs  required  by 
ITS  users. 

Division  of  Systems  and  Network 
Management  (PFC) 

(1)  Develops  and  maintains  the 
internal  operating  architecture  of  the 
ITS  computer  and  the  Departmental 
Information  Management  Exchange 
System  (DIMES) — the  departmental 
nationwide  data  communications 
network;  (2)  Evaluates,  develops  and 
integrates  multiple  host  computers,  data 
communications  processors,  and  local 
area  networks  to  provide  a  nationwide 
data  communications  network  with 
departmentwide  connectivity;  (3) 
Coordinates  computer  operating 
systems,  data  communications 
networks,  and  connectivity  plans  with 
DHHS  data  communications  managers; 
(4)  Provides  planning  and  technical 
assistance  regarding  software  and 
hardware  configuration  design  and 
interfaces  with  applications  systems;  (5) 
Researches  and  develops  improved  data 
processing  functions;  develops  expertise 
in  complex  systems  in  keeping  with 
state-of-the-art  methodologies;  (6) 
Adapts  and  modified  the  computer 
operating  system  and  other  system 
software  to  conform  to  ITS  standards 
and  procedures;  (7)  Maintains  a  change 
management  system  which  describes  all 
changes  to  the  computer  operating 
system  and  other  system  software;  and 
(8)  Develops  and  implements  computer 
performance  techniques  to  evaluate 
resource  consumption  using  such  tools 
as  hardware  monitors,  software 
monitors,  and  real-time  performance 
profile  generators  to  optimize 
processing  performance. 

Division  of  Advanced  Applications 
Development  (PFE) 

(1)  Develops  advanced  management, 
financial,  and  scientific  application 
systems  on  a  fee-for-service  basis;  (2) 
Researches  and  analyzes  program  needs, 
develops  system  plans,  secures  agency 
approvals,  designs  application  systems, 
and  formulates  work  statements  for 
systems  development  and 
implementation;  (3)  Acts  as  a  central 
resource  for  the  development  of 


computer  applications;  provides 
analysis,  design,  programming,  testing, 
implementation,  training, 
documentation,  systems  maintenance 
support,  and  technical  assistance  in  the 
development  of  advanced  and  general 
purpose  computer  applications;  (4) 
Conducts  studies  in  determining  the 
feasibility  and  compatibility  of 
proposed  advanced  application  systems 
and  reviews  hardware  and  software 
changes  to  determine  the  impact  on 
application  systems  that  were 
developed  and  maintained  by  the  ITS; 
(5)  Implements  applications  using  data 
base  management  systems;  provides 
expertise  in  data  base  management 
software,  high  level  programming 
language,  and  state-of-the-art 
application  development  languages;  (6) 
Maintains  awareness  of  current 
technology  through  training,  reading 
and  researching  trade  journals,  and 
contact  with  other  organizations 
concerning  new  concepts  and 
techniques  in  applications 
developments;  (7)  Provides  support  to 
agencies  in  the  operation  and 
management  of  production  IT 
apphcation  systems  on  a  fee-for-service 
basis;  and  (8)  Provides  support  to 
administrative  organizations  for  the 
development,  enhancement, 
modification,  and  maintenance  of 
integrated  administrative  management 
information  systems. 

This  reorganization  is  effective  upon 
date  of  signature  (December  15, 1995). 

Dated:  December  15, 1995. 
John  C.  West, 

Acting  Director.  Program  Support  Center. 
|FR  Doc.  96-770  Filed  1-22-96;  8:45  am] 
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Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

4GENCV:  Office  of  the  secretary,  HHS. 
-  :tion:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Durga  K.  Paruchuri,  Ph.D..  University 
ofNortli  Carolina,  Chapel  Hill:  Based  on 
an  investigation  conducted  by  the 
University  of  North  Carolina,  Chapel 
Hill  (UNC),  and  information  obtained 
during  its  oversight  review,  the  Office  of 
Research  Integrity  (ORI),  concluded  that 
Dr.  Durga  K.  Paruchuri  committed 
scientific  misconduct  by  falsifying 
research  records  and  falsely  reporting  to 
her  supervisor  and  in  a  grant 
application  submitted  to  the  Public 
Health  Service  (PHS)  that  she  had 


produced  a  clone  of  meningococcal 
bacteria  transferrin  binding  protein  1, 
labeled  "pUNCH  701 ,"  and  used  it  to 
obtain  a  second  clone,  "pUNCH  702." 
Furthermore.  ORI  accepted  the  UNC 
finding  that  Dr.  Paruchuri  falsified 
research  records  at  the  Lineberger 
Cancer  Research  Center  oligonucleotide 
synthesis  facility  in  an  attempt  to 
support  her  false  claim.  The  research 
was  supported  by  PHS  grant  R37 
AI26837  and  reported  in  grant 
application  1  ROl  AI32115-01A1. 
Dr.  Paruchuri  accepted  the  ORI 
findings  and  agreed  to  exclude  herself 
voluntarily  for  a  period  of  two  years 
beginning  December  21.  1995,  fix)m  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government.  Dr. 
Paruchuri  further  agreed  that  for  a 
period  of  one  year  in  addition  to  and 
immediately  following  the  two  year 
exclusion  period,  any  institution  which 
submits  an  application  for  PHS  support 
for  a  research  project  on  which  Dr. 
Paruchuri's  participation  is  proposed,  or 
which  uses  Dr.  Paruchuri  in  any 
capacity  on  PHS  supported  research,  or 
which  submits  a  report  of  PHS  funded 
research  in  which  Dr.  Paruchuri  is 
involved,  must  concurrently  submit  a 
plan  of  supervision  and  certification  of 
data  accuracy.  Dr.  Paruchuri  also  agreed 
to  exclude  herself  voluntarily  from 
sen,  ing  in  any  advisory  capacity  to  the 
PHS  for  a  period  of  three  years 
hesj inning  Derember  21,  1995. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Director,  Division  of  Research 

Investigations.  Office  of  Research 

Integrity.  301-^43-5330. 

Lyie  W.  Bjvens, 

Director.  Office  of  Research  Integrity. 

(PR  Doc.  96-81 3  Filed  1-22-96;  8:45  am) 
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Agency  for  Toxfc  Substances  and 
Disease  Registry 

Public  Meeting  of  the  Inter-Tr.oa 
Council  on  Hanford  Health  Projects 
(ICHHP),  in  Association  With  the 
Meeting  of  the  Citizens  Advisory 
Committee  on  Public  Health  Servce 
Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  Hanford  Health 
Effects  Sulxjommittee 

The  .A.gency  tor  Toxic  Substances  and 
Disease  Registr\'  (ATSDR)  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
following  meeting. 


Name:  Public  Meeting  of  the  Inter-tribal 
Council  on  Hanford  Health  Projects  (ICHHP), 
in  association  with  the  meettng  of  the 
Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research  at 
DOE  Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Time  and  Date:  9  a.m, — 4:30  p.m.. 
February  7. 1996. 

Location:  Marines'  Memorial  Club,  609 
Sutter  Street,  San  Francisco,  California 
94102,  telephone  415/673-6672,  FAX  415/ 
441-3649, 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107.  and  120  of  the 
Comprehensive  Environmental  Respionse. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on.  or  proposed  for.  the 
Sup>erfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education.  substance-sf>ecific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  vrith  DOE.  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  ptotentiai  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  delegated  program  responsibility  to 
CDC. 

Community  involvement  is  a  critical  part 
of  ATSDR's  and  CDC's  enei:gy-related 
research  and  activities  and  input  fitjm 
members  of  the  ICHHP  is  part  of  these  efforts. 
The  ICHHP  will  work  with  the  HHES  to 
provide  input  on  Native  American  health 
effects  at  the  Hanford.  Washington,  site. 

Purpose:  The  purpyose  of  this  meeting  is  to 
address  issues  that  are  unique  to  tribal 
involvement  with  the  HHES  including 
considerations  regarding  a  proposed  medical 
monitoring  program  and  explorations  of 
options  and  alternatives  to  providing  suppiort 
for  tribal  involvement  in  the  HHES. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  a  dialogue  around  issues  that  are 
unique  to  tribal  involvement  with  the  HHES. 
This  will  include  exploring  options  and 
alternatives  to  providing  support  for  tribal 
involvement  in  HHES  and  a  discussion  of 
tribal  representation  on  HHES. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  A.  Cames.  Health  Council  Advisor. 
ATSDR,  E-28,  1600  Clifton  Road  NE.. 
Atlanta,  Georgia  30333,  telephone  404/639- 
0730,  FAX  404/639-0759. 
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Dated:  iaouary  16.  iiJ9t>. 
fafialtindlv. 

Acting  Director.  Management  Analysis  and 
Servicea  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  9fr-797  Filed  1-22-96;  8:45  ami 

MLUNQ  COM  41«3-7«-M 


Agency  for  Toxk:  Substances  and 

DiS'-.is^'b  Registry 

C  •  T,j  -s  .1  ivjsory  Committee  on  Public 
Heai  •■  >e-vice  Activities  and  Research 
at  Dwd-^'-ent  of  Energy  (DOE)  Sites: 
Hanford  Health  Effects  Sutjcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory'  Committee  Act 
(Pub.  L.  92-<63).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Same:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites;  Hanford  Health 
Effects  Subcommittee  (HHES). 

Times  and  Dates:  8:30  a.m. -5  p.m.. 
February  8. 1996;  7  p.m.-9  p.m.,  February  8, 
1996;  9  a.m.-5  p.m..  February  9.  1996. 

Place:  Marines'  Memorial  Qub.  609  Sutter 
Street.  San  Francisco.  California  94102, 
telephone  415/673-6672,  FAX  415/441- 
3649. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  150  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105.  107.  and  120  of  the 
Comprehensive  Environmental.Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  IX)E  sites  listed  on.  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE.  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 


exposfu  1   iriuiciiion  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  delegated  program  responsibility  to 
CDC 

Purpose:  The  purpose  of  this  meeting  is  to 
receive  an  update  fmm  the  Inter-tribal 
Council  on  Hanfbrc  Health  Projects;  brief  on 
the  status  of  the  R-ll  Survey;  receive  reports 
from  the  Outreach,  Public  Health  Activities, 
and  Health  Studies  Work  Groups;  and 
address  other  issues  and  topics,  as  necessary. 

Matters  To  Be  Discussed:  Thf 
Subcommittee  will  consider  a  number  of 
items  including  ATSDR's  medical  monitoring 
options,  ATSDR's  planning  for  a  medical 
assistance  program,  and  solicitation  of 
concerns  the  Subcommittee  wants  ATSDR 
and  CDC  to  address. 

Agenda  items  are  subject  to  change  as- 
priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  A.  Cames.  Health  Council  Advisor, 
ATSDR,  E-28,  1600  Clifton  Road,  NE, 
Atlanta,  Georgia  30333,  telephone  404/639- 
0730,  FAX  404/63^-0759. 

Dated:  January  16,  1996. 
Julia  M.  Fuller, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-798  Filed  1-22-96;  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 
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Proposed  Data  Collections  Submitted 
for  Put>lic  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-3453. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty.  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  includintj  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson.  CDC  Reports  Clearance  Officer. 
1600  Clifton  Road.  MS-D24.  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Metropolitan  Atlanta  Birth  Defect 
and  Risk  Factor  Surveillance  Program— 
(0920-0010) — Extension— Birth  defects 
are  the  leading  cause  of  infant  mortality 
in  the  United  States,  and  they  cause  a 
great  deal  of  lifelong  morbidity.  One  in 
33  infants  are  bom  with  a  major  birth 
defect.  Occasionally,  medications  or 
environmental  agents  have  been 
recognized  as  causes  of  birth  defects,  an 
example  being  the  drug  thalidomide  in 
the  early  1960s.  Unless  surveillance  of 
trends  and  unusual  patterns  in  birth 
defects  is  undertaken,  new 
"thalidomides"  may  be  introduced  and 
fail  to  be  recognized  in  a  timely  fashion. 
The  MetropoUtan  Atlanta  Congenital 
Defects  Program  (MACDP)  has 
conducted  such  surveillance  since  1967 
using  existing  hospital  and  clinic 
medical  records. 

The  causes  of  the  majority  of  birth 
defects,  however,  are  not  known.  Birth 
Defects  Risk  Factor  Surveillance 
(BDRFS)  (which  began  in  January.  1993) 
attempts  to  find  the  causes  of  a  selected 
subset  of  major  anomalies,  using  an 
ongoing  case-control  study  approach. 
BDRFS  draws  its  cases  from  the  data 
collected  by  MACDP  and  conducts  in- 
depth  interviews  with  the  parents  of 
affected  infants  and  a  comparison  set  of 
randomly  selected  parents  of  unaffected 
infants. 

The  objectives  of  these  two  activities 
are:  (1)  To  conduct  surveillance  for 
congenital  anomalies  in  metropolitan 
Atlanta;  (2)  to  gain  new  information  on 
causes  of  birth  defects;  (3)  to  further 
evaluate  factors  already  suspected  of 
influencing  the  occurrence  of  birth 
defects;  and  (4)  to  develop  and  test 
methods  (including  the  use  of  biologic 
markers  of  exposure  and  susceptibility) 
in  birth  defect  surveillance  that  would 
be  exportable  to  other  birth  defects 
surveillance  systems.  The  total  cost  to 
respondents  is  estimated  at  $6,000. 


^esiXi'^de^rs 


BDRFS  Parents  Questionnaire 
Total 


Number  of 
respondents 


600 


responses/ 
respondent 


Average 
txjrden/re- 
sponse  (in 

hours.) 


1 


Total  bur- 
den (in 
hours.) 


600 


600 


2.  Case-Control  Study  of  Infant 
Pulmonary  Hemorrhage  in  the  United 
States — New — The  purpose  of  this 
proposed  study  is  to  conduct  a 
nationwide  case-control  study  to 
investigate  the  association  between  the 
presence  of  molds,  particularly 
Stachybotrys  atra  (S.  atra),  in  the  home 
environment  and  the  development  of 
pulmonary  hemorrhage  in  infants.  From 
January  1993  to  November  1994,  a 
cluster  of  18  infant  pulmonary 
hemorrhage  cases  were  identified  in 
Cleveland,  Ohio.  An  epidemiologic. 


clinical,  and  laboratory  investigation 
conducted  by  pediatric  pulmonologists 
in  Cleveland,  the  Ohio  Department  of 
Health  (ODH).  the  City  of  Cleveland 
Department  of  Public  Health  (CDPH), 
the  Cuyahoga  County  Board  of  Health 
(CCBH)  with  assistance  from  CDC, 
uncovered  evidence  that  suggested  an 
etiological  role  for  environmental 
contaminants  in  the  development  of  this 
disease.  Of  particular  concern  are 
trichothecene  derivatives,  which  are 
potent  mycotoxins  produced  by  the 
fungus,  S.  atra.  Trichothecene  toxins 


have  been  indited  as  etiologic  agents  in 
hemorrhagic  disorders  in  animals,  but 
these  compoimds  have  not  previously 
been  associated  with  pulmonary 
hemorrhage  in  humans.  Although  the 
investigation  in  Cleveland  produced 
evidence  that  exposure  to  toxin-laden 
spores  fi"om  S.  atra  may  be  involved  in 
the  etiology  of  pediatric  puhnonary 
hemorrhage,  there  is  not  yet  sufficient 
data  to  indicate  whether  or  not  these 
mycotoxins  are  associated  with 
pulmonary  hemorrhage  in  other  areas  of 
the  U.S.  There  is  no  cost  to  respondents. 
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Parents  of  a  diagrrosed  infant  (case)  .... 

Parents  of  a  well  infant  (control) 

Control  recruitment  telephone  interview 

Total „ 


Number  of 
respondents 


30 
30 
15 


Number  of 
responses/ 
respondent 


Average 

kxjrden/re- 

sponse  (in 

hours) 


1 

1 

.167 


Total  txjr- 
den  (in 
hours) 


30 

30 

3 

63 


3.  National  Passive  Surveillance  for 
Invasive  Group  A  Streptococcal 
Infections  and  the  Streptococcal  Toxic 
Shock  Syndrome — (0920-0276) — 
Reinstatement — The  fi-equency  and 
severity  of  invasive  group  A 
streptococcal  (GAS;S.pyogenes) 
infections  has  increased  in  the  United 
States  since  the  mid-1980s.  In  1992, 
nationwide  passive  surveillance  for 
invasive  GAS  infections  was  approved 
by  OMB  for  a  limited  period  and  a  3- 
page  paper  surveillance  form  was  sent 
to  State  and  local  health  departments. 
Data  obtained  through  surveillance  was 
used  to  follow  trends  in  serotype 
distribution;  clinical  data  contributed  to 
formulating  the  definition  of  the 
streptococcal  toxic  shock  syndrome 
(STSS)  and  to  investigating  the 
pathogenesis  this  and  other  severe 
streptococcal  syndromes  such  as 
necrotizing  fasciitis. 

In  1994.  the  Surveillance  Committee 
of  the  Council  of  State  and  Territorial 
Epidemiologists  (CSTE)  met  to  discuss 


changes  in  the  National  PubUc  Health 
Surveillance  System.  It  was  proposed 
that  invasive  GAS  infections  and  STSS 
be  added  to  the  list  of  reportable 
diseases.  This  proposal  was  approved 
by  CSTE  in  the  spring  of  1995.  The 
proposed  surveillance  method  includes 
hospital  laboratory  based  reporting  of 
culture  confirmed  invasive  GAS 
infections  (i.e.,  infection  associated  with 
a  GAS  isolate  from  a  normally  sterile 
site)  to  the  State  or  local  health 
department  with  electronic  transmission 
of  data  to  CDC.  Cases  would  be  defined 
as  having  STSS  based  on  a  consensus 
definition  published  in  1993  by  the 
Working  Group  on  Severe  Streptococcal 
Infections.  Chnical  data  needed  to 
establish  whether  STSS  was  present 
would  be  obtained  fi-om  physicians  or 
medical  records  and  recorded 
electronically  or  on  a  1-page  paper  form. 
Data  from  surveillance  will  be  used  to 
continue  to  monitor  trends  in  disease 
occurrence,  and  to  identify  clusters  of 
infection  or  other  settings  where  public 


health  interventions  may  result  in 
prevention  of  disease. 

This  system  is  likely  to  reduce  the 
reporting  burden  compare  with  the 
previous  approved  surveillance  in  that 
the  basic  data  collected  on  all  cases 
includes  only  patient  demographics,  site 
of  infection,  clinical  diagnosis,  and 
outcome.  Health  departments,  at  their 
discretion,  may  also  collect  data  needed 
to  define  a  patient  as  having  STSS, 
which  includes  obtaining  data  on  seven 
clinical  findings  and  can  be  recorded  on 
a  single  page.  'Thus,  both  routine  data 
collection  and  definition  of  STSS  will 
require  less  time  and  effort  than 
previously  required  to  complete  the  3- 
page  reporting  form.  Electronic  data 
transmission,  through  NETSS  or  a 
comparable  system,  will  also  facilitate 
reporting  by  States  to  CDC  through  and 
established  and  accepted  system.  The 
total  cost  to  respondents  is  $20,000, 
based  on  an  average  hourly  salary  for 
those  who  complete  and  submit  the 
reports. 
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Respondents 


State  Healtti  Departmente 
Total 


Number  of 
respondents 


50 


Number  of 
responses,' 
resporxJent 


40 


Average 
response 


Total  bur- 
oen 


1000 


1000 


4.  National  Nosocomial  Infections 
Surveillance  (NNIS)  System— (0920- 
0012)— Extension— The  National 
Nosocomial  Infections  Surveillance 
(NNIS)  system  is  currently  the  only 
source  for  national  data  on  nosocomial 
(hospital-associated)  infections  in  the 
United  States.  It  first  began  collecting 
data  in  1970.  It  is  a  collaborative  project 
between  the  Hospital  Infections  Program 
of  the  Centers  for  Disease  Control  and 
Prevention  (CDC)  and  voluntarily 
participating  hospitals  in  the  United 
States.  The  goals  of  the  system  are  to:  (1) 
Develop  comparative  nosocomial 
infection  rates  that  can  be  used  by 
hospitals  to  assess  quality  of  care.  (2) 
describe  the  scope  and  magnitude. 


including  trends,  of  the  nosocomial 
infection  problem  in  the  U.S.,  (3) 
identify  risk  factors  associated  with 
these  infections.  (4)  assist  hospitals  in 
the  effective  use  of  surveillance  data  to 
improve  the  quality  of  patient  care,  and 
(5)  conduct  collaborative  research 
studies.  Data  are  collected  using 
protocols  developed  by  CDC  that  define 
the  specific  populations  of  patients  at 
risk,  risk  factors,  and  outcomes.  The 
decision  about  which  component(s)  to 
use  is  made  by  each  hospital  depending 
on  its  own  needs  for  surveillance  data. 
The  data  are  collected  by  trained 
surveillance  personnel,  assisted  by 
hospital  personnel,  and  are  entered  into 
IDEAS,  a  surveillance  software  which 


makes  the  data  available  for  analysis  at 
the  hospital's  convenience.  The  data  are 
currently  transmitted  to  CDC  by  floppy 
disk,  then  aggregated  into  a  national 
database.  During  1996,  it  will  become 
possible  for  some  hospitals  to  transmit 
the  data  to  CDC  through  the  NNIS 
telecommunications  system.  This 
system  is  expected  to  be  used  by  all 
participating  hospitals  by  1997, 
resulting  in  reduced  response  time. 
NNIS  methodology,  which  has  been 
published,  is  the  standard  nosocomial 
infection  surveillance  methodology  and 
is  used  at  least  in  part  by  most  U.S. 
hospitals.  The  total  cost  for  respondents 
is  estimated  at  $11,395. 


Respondents 


Hospitais 

Total 


Number  of 
respondents 


251 


Number  of 
responsesy 
respondent 


12 


Average 

burden/  re- 
sponse (in 
hours) 


0.16 


Total  bur- 
den (in 
hours) 


481 


481 


5.  Emergency  Epidemic 
Investigations— (0920-0008)— 
Extension— During  most  emergency 
situations,  CDC  specialists 
(epidemiologist,  biostatisticians, 
laboratory  specialists,  etc.)  work  under 
the  aegis  of  a  State  or  local  health 


department.  Usually  such  investigations 
are  completed  by  the  State  or  local 
government,  with  technical  assistance 
from  CDC.  Occasionally,  an 
investigation  must  be  continued  or  is 
multistate  or  global.  In  these  cases,  CIX: 
collects  or  sponsors  the  collection  of 


information  from  the  public.  This 
request,  therefore,  is  for  the  extension  of 
OMB  approval  to  collect  data  in  such 
emergency  situation.  There  is  no  cost  to 
the  respondent. 


Respondents 


General  Public 


Number  of 
respondents 


16,550 


Number  of 
responses/ 
respondents 


1 


Average 
burderV  re- 
sponse (in 
hours) 


0.31 


Total  tKir- 
den  (in 
hours) 


5131 


WUma  G.  Johnson. 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  96-827  Filed  1-22-96;  8:45  am) 
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[30OAY-05] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review,  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-3453. 

The  following  requests  have  been 
submitted  for  review  since  the 
enactment  of  the  PRA  of  1995  on 
December  5,  1995. 

Proposed  Project 

1.  End  Stage  Renal  Disease  Study— 
(0920-0011) — Reinstatement— Kidney 
disease  is  one  of  the  priority  health 
conditions  ATSDR  has  identified  for 
epidemiologic  studies.  Contaminants 
such  as  heavy  metals  and  solvents  are 


commonly  found  at  hazardous  waste 
sites  and  have  been  linked  to  end-stage 
renal  disease  in  occupational  studies.  A 
case-control  study  of  end-stage  renal 
disease  and  residential  proximity  to 
hazardous  waste  sites  conducted  in  New 
York  State  under  the  previous  clearance 
suggested  an  increased  risk  for  this 
association.  An  expansion  of  this 
original  study  is  now  planned  in 
Cahfomia  to  determine  whether  these 
findings  can  be  replicated.  The  cases  of 
end-stage  renal  disease  will  be 
identified  from  the  records  of  the  Health 
Care  Financing  Administration. 
Controls  will  be  recruited  by  random 


digit  dialing  and  frequency  matched  to 
cases  on  age,  sex,  and  race.  All 
participants  will  be  interviewed  by 
telephone  to  obtain  residential  histor\ 
and  other  information  on  exposures, 
demographics,  and  health.  The  plan  is 
to  interview  400  cases  (200  with 
diabetes  and  200  without).  Each 
participant  will  only  be  interviewed 
once  for  approximately  45  minutes. 
Information  on  the  proximity  of 
residences  to  hazardous  waste  sites  will 
be  obtained  from  the  California 
Department  of  Health. 


Average 

Numt)er 

Number  of 

burden/ 

Respond- 

of re- 

responses/ 

re- 

ents 

spond- 

respond- 

sponse 

ents 

ents 

(in 
hours) 

Diabetes 

patients 

200 

1 

0.75 

Persons 

without 

diabe- 

tes   

200 

1 

0.75 

The  total  annual  burden  is  300.  Send 
comments  to  Allison  Eydt;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-828  Filed  1-22-96;  8:45  am] 
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Disease,  DisaDiiity,  and  Injury 
Prevention  and  Control  Special 
E'^pnasis  Panel  Meeting 

FEDE'^A.  SEGSTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  60  FR  57433— dated 
November  15,  1995. 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health — Program 
Announcement  123  Meeting:  Date 
Change. 

SUMMARY:  Notice  is  given  that  the  dates 
for  the  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health — Program 
Announcement  123  Meeting  have 
changed.  The  meeting  times,  location, 
status,  purpose  and  matters  to  be 
discussed  announced  in  the  original 
notice  remain  unchanged. 

ORIGINAL  DATES:  January  7,  1996;  January 
8.  1996;  January  9,  1996. 


NEW  DATES:  February  4,  1996;  February 

5.  1996;  Februar}'  6,  1996. 

The  shutdown  of  the  Federal 
i  Tovemment  followed  by  inclement 
weather  prevented  meeting  the  15-day 

publication  rpqnir»mcnt 

CONTACT  PERSON  ^OP  MOPt    N-CRM.4TION: 

Bernadine  Kuchinski,  Ph.D., 
Occupational  Health  Consultant,  Office 
of  Extramural  Coordination  and  Special 
Projects,  National  Institute  for 
Occupational  Safety  and  Health,  CDC, 
M/S  D40,  Atlanta,  Georgia  30333, 
telephone  404/639-3342. 

Dated:  Ianuar>'  17,  1996. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  96-829  Filed  1-22-96;  8:45  am) 
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Health  Care  Financing  idministration 

[ORD-0&3-N1 

New  and  Pending  Demonstrailon 
Project  Proposals  SuDm:nec!  Pu'suant 
to  Section  1 1 1 5(a;  o*  the  SoCiBi 
Security  Act;  Novembe''  ^995 

AGENCY:  Health  Care  Financing 
All  ministration  (HCFA). 
action:  Notice. 

summary:  This  notice  lists  new 
proposals  for  Medicaid  demonstration 
projects  submitted  to  the  Department  of 
Health  and  Hiunan  Services  during  the 
month  of  November  1995  imder  the 
authority  of  section  1115  of  the  Social 
Seciu-ity  Act.  This  notice  also  lists 
proposals  that  were  approved, 
disapproved,  pending,  or  withdrawn 
during  this  time  period.  (This  notice  can 
be  accessed  on  the  Internet  at  HTTP:// 
WWW.SSA.GOV/HCFA/ 
HCFAHP2.HTML.) 
COMMENTS:  We  will  accept  vmtten 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  .\nderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850' 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  786-3996. 


SUPPLEMENTARY  INFORMATION: 
I.  Bacicground 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Hiunan  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27,  • 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  imder  section  1115;  and  (3)  the 
procedures  we  ordinarily  wdll  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

As  part  of  our  procedures,  we  pubUsh 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

n.  Listing  of  New,  Pending,  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  November  1995 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  November. 

2.  Pending  Proposals 

Demonstration  Title/State:  Better 
Access  for  You  (BAY)  Health  Plan 
Demonstration — Alabama. 

Description:  Alabama  proposes  to 
create  a  m^datory  managed  care 
delivery  system  in  Mobile  County  for 
non-institutionaUzed  Medicaid 
beneficiaries  and  an  expansion 
population  of  low-income  women  and 
children.  The  network,  called  the  Bay 
Health  Network,  would  be  administered 
by  the  PrimeHealth  Organization,  which 
is  owmed  by  the  University  of  South 
Alabama  Foimdation.  The  State  also 
proposes  to  expand  family  planning 
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benefits  for  pregnant  women  whose 
income  is  less  than  133  percent  of  the 
Federal  poverty  level. 
Date  Received:  July  10,  1995. 
State  Contact:  Vicki  Huff,  Director, 
Managed  Care  Division,  Alabama 
Medicaid  Agency,  P.O.  Box  5624. 
Montgomery,  AL  36103-5624  (334) 
242-5011. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-18-26, 
7500  Security  Boulevard.  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS) — Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level. 

Date  Received:  Marcn  17.  1995. 

State  Contact:  Mabel  Chen,  M.D.. 
Director.  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  AZ  85034.  (602)  271-4422. 

Federal  Project  Officer:  Joan  Peterson, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  The  . 
Georgia  Behavioral  Health  Flan — 
Georgia. 

Description:  Georgia  proposes  to 
provide  behavioral  health  services 
under  a  managed  care  system  through  a 
section  1115  demonstration.  The  plan 
would  be  implemented  by  regional 
boards  that  would  contract  with  third 
party  administrators  to  develop  a 
network  of  behavioral  health  providers. 
The  currently  eligible  Medicaid 
population  would  be  enrolled  in  the 
program  and  would  have  access  to  a  full 
range  of  behavioral  health  services. 
Once  the  program  realizes  savings,  the 
State  proposes  to  expand  coverage  to 
individuals  who  are  not  otherwise 
eligible  for  Medicaid. 

Date  Received:  September  1,  1995. 

State  Contact:  Margaret  Taylor. 
Coordinator  for  Strategic  Planning, 
Department  of  Medical  Assistance,  1 
Peachtree  Street.  NW,  Suite  27-100, 
Atlanta.  GA  30303-3159,  (404)  657- 
2012. 

Federal  Project  Officer:  Nancy 
Goetschius.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-1&-26. 
7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Demonstration  Title/State:  MediPlan 
Plus — Illinois 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 


series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhbods  or  large  rural  areas. 
E)ate  Received:  September  15.  1994. 
State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springfield, 
IL  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  Clemons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  persons 
currently  eligible  in  the  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23,  1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  Southwest 
Harrison  Street.  Topeka.  KS  66612. 
(913)296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-04.  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level;  those  with 
incomes  above  133  percent  of  the 
Federal  poverty  level  would  pay  all  or 
a  portion  of  premiums. 

Date  Received:  January  3.  1995. 

State  Contact:  Carolyn  Maggio. 
Executive  Director,  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals. 
P.O.  Box  2870.  Baton  Rouge,  LA  70821- 
2871.(504)  342-2964. 

Federal  Project  Officer:  Gina  Clemons. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
Mail  Stop  C3-18-26.  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 

Demonstration  Title/State:  Missouri. 


Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program.  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30, 1994. 

State  Contact:  Donna  Checkett, 
Director,  Division  of  Medical  Services, 
Missouri  Department  of  Social  Services, 
P.O.  Box  6500.  Jefferson  City,  MO 
65102-6500.  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Hampshire. 

Description:  New  Hampshire 
proposes  to  extend  Medicaid  eligibility 
to  adults  with  incomes  below  the  AFDC 
cash  standard  and  to  create  a  public 
insurance  product  for  low-income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  health  care  delivery 
system. 

Date  Received:  June  14,  1994. 

State  Contact:  Barry  Bodell.  New 
Hampshire  Department  of  Health  and 
Human  Services.  Office  of  the 
Commissioner.  6  Hazen  Drive,  Concord, 
NH  03301-6505,  (603)  271-4332. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore.  MD 
21244-1850.' 

Demonstration  Title/State:  The 
Partnership  Plan — New  York. 

Description:  New  York  proposes  to 
move  most  of  the  currently  eligible 
Medicaid  population  and  Home  Relief 
(General  Assistance)  populations  from  a 
primarily  fee-for-service  system  to  a 
managed  care  environment.  The  State 
also  proposes  to  establish  special  needs 
plans  to  serve  individuals  with 
HIV/ AIDS  and  certain  children  with 
mental  illnesses. 

Date  Received:  March  17,  1995. 

State  Contact:  Richard  T.  Cody, 
Deputy  Commissioner,  Division  of 
Health  and  Long  Term  Care,  40  North 
Pearl  Street.  Albany,  NY  12243,  (518) 
474-9132. 

Federal  Project  Officer:  Debbie  Van 
Hoven,  Health  Care  Financing 
Administration,  Office  of  Research  and 


Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard.  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  State  of 
Texas  Access  Reform  (STAR) — Texas. 

Description:  Texas  is  proposing  a 
section  1115  demonstration  that  will 
restructure  the  Medicaid  program  using 
competitive  managed  care  principles.  A 
focal  point  of  the  proposal  is  to  utilize 
local  governmental  entities  (referred  to 
as  Intergovernmental  Initiatives  (IGIs)) 
and  to  make  the  IGI  responsible  for 
designing  and  administering  a  managed 
care  system  in  its  region.  Approximately 
876.636  new  beneficiaries  would  be 
served  during  the  5-year  demonstration 
in  addition  to  the  current  Medicaid 
population.  Texas  proposes  to 
implement  the  program  in  June  1996. 

Date  Received:  September  6.  1995. 

State  Contract:  Cathy  Rossberg,  State 
Medicaid  Office,  P.O.  Box  13247, 
Austin,  TX  78711.  (512)  502-3224. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Section 
1115  Demonstration  Waiver  for 
Medicaid  Expansion — Utah. 

Description:  Utah  proposes  to  expand 
eligibility  for  Medicaid  to  all 
individuals  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level 
(subject  to  limited  cost  sharing)  and  to 
enroll  all  Medicaid  beneficiaries  in 
managed  care  plans.  The  State  also 
proposes  to  streamline  eligibility  and 
administrative  processes  and  to  develop 
a  subsidized  small  employer  health 
insurance  plan. 

Date  Received:  July  5,  1995. 

State  Contact:  Michael  Deily,  Acting 
Division  Director,  Utah  Department  of 
Health,  Division  of  Health  Care 
Financing,  288  North  1460  West,  P.O. 
Box  142901,  Salt  Lake  City,  UT  84114- 
2901,(801)538-6406. 

Federal  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244-1850. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  month  of 
November. 

4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending) 

No  grant  proposals  were  awarded 
during  the  month  of  November. 


5.  Approved  Proposals 

No  comprehensive  health  reform 
proposals  were  approved  during  the 
month  of  November. 

6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  were  disapproved  during  the 
month  of  November. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
month  of  November. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  November. 

2.  Pending  Proposals 

Demonstration/Title.:  Medicaid 
Family  Planning  Services  for  Women  of 
Childbearing  Age — Arkansas. 

Description:  Arkansas  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  only  to  post  partum  women 
under  133  percent  of  the  Federal 
poverty  level  who  would  have  lost 
benefits  60  days  after  delivery.  The 
demonstration  will  streamline  the 
application  process  for  these  women 
and  make  income  requirements  less 
stringent.  Women  will  be  eligible  for 
family  planning  benefits  for  5  years  or 
the  length  of  the  demonstration. 

Date  Received:  October  2, 1995. 

State  Contact:  David  Rickard. 
Arkansas  Department  of  Human 
Services.  329  Donaghey  Building,  P.O. 
Box  1437,  Little  Rock,  AK  72203-1437. 
(501)  682-8650. 

Federal  Contact:  Rosemarie  Hakim, 
Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-24-07. 
7500  Security  Boulevard.  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
Alternatives  in  Medicaid  Home  Care 
Demonstration — Colorado. 

Description:  Colorado  proposes  to 
conduct  a  pilot  project  that  eliminates 
the  restriction  on  provision  of  Medicaid 
home  health  services  in  locations  other 
than  the  beneficiary's  place  of 
residence.  The  proposal  would  also 
permit  nursing  aides  to  perform 
functions  that  historically  have  been 
provided  only  by  skilled  nursing  staff. 
Medicaid  beneficiaries  participating  in 
the  project  will  be  adults  (including 
both  frail  elderly  clients  and  younger 
clients  with  disabilities)  who  can  live 
independently  and  self-direct  their  own 
care.  The  project  would  provide  for 
delegation  of  specific  functions  from 


nurses  to  certified  nurses  aides,  pay 
nurses  for  shorter  supervision  and 
monitoring  visits,  and  allow  higher 
payments  to  aides  performing  delegated 
nursing  tasks.  Currently,  home  health 
agency  nursing  and  nurse  aide  services 
are  paid  on  a  per  visit  basis.  Each  visit 
is  approximately  2-4  hours  in  duration, 
and  recipients  must  require  skilled, 
hands-on  care. 

Date  Received:  June  3,  1995. 

State  Contact:  Dann  Milne,  Director, 
Department  of  Health  CareJi'olicy  and 
Financing,  1575  Sherman  Street, 
Denver,  CO  80203-1714,  (303)  866- 
5912. 

Federal  Project  Officer:  Phyllis  Nagy, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-21-06.  7500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 

Demonstration/Title:  Integrated  Care 
and  Financing  Project  Demonstration — 
Colorado. 

Description:  Colorado  proposes  to 
conduct  an  Integrated  Care  and 
Financing  Project  demonstration. 
Specifically,  the  Colorado  Department 
of  Health  Care  Policy  and  Financing 
proposes  to  add  institutional  and 
community-based  long-term  care 
services  to  a  health  maintenance 
organization  (HMO)  and  make  the  HMO 
responsible  for  providing 
comprehensive  medical  and  supportive 
services  through  one  capitated  rate.  The 
project  would  include  all  Medicaid 
eligibility  groups,  including  individuals 
with  dual  eligibility. 

Date  Received:  September  28, 1995. 

State  Contact:  Dann  Milne,  Office  of 
Long-Term  Care  System  Development. 
State  of  Colorado  Department  of  Health 
Care  Policy  and  Financing.  1575 
Sherman  Street.  Denver,  CO  80203- 
1714,(303)866-5912. 

Federal  Contact:  Melissa  McNiff, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-18-26.  7500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 

Demonstration  Title/State:  Georgia 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  ]^ovide 
preventive  and  primary  care  services  to 
children  aged  1  through  5  living  in 
families  with  incomes  between  133 
percent  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
project  is  5  vears  with  proposed  project 
dates  of  July  1,  1995  to  June  30,  2000. 

Date  Received:  December  12,  1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street 
Northwest,  Atlanta,  GA  30303-3159, 
(404) 651-5785. 
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Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-1&-26, 
7500  Security  Boulevard,  Baltimore.  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  eligibility  for  family  planning 
services  to  all  women  of  childbearing 
age  with  inctJInes  at  or  below  185 
percent  of  the  Federal  poverty  level,  and 
to  provide  an  additional  benefit  package 
consisting  of  home  visits,  outreach 
services  to  identify  eligibility,  and 
reinforced  support  for  utilization  of 
services.  The  duration  of  the  project  is 
5  years. 

Date  Received:  March  27,  1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing,  MI 
48909,  (517)335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Plj.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  Mail  Stop  C3-24-07, 
7500  Securitv  Boulevard,  Baltimore,  MD 
21244-1850.' 

Demonstration  Title/State:  Montana 
Mental  Health  Access  Plan — Montana. 

Description:  Montana  proposes  to 
provide  all  mental  health  services  for 
current  Medicaid-eligible  individuals 
through  managed  care  and  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  200  percent  of  the 
Federal  poverty  level.  Newly  eligible 
individuals  woi'ld  receive  only  mental 
health  benefits,  and  would  not  be 
eligible  for  other  health  services  under 
the  demonstration.  A  single  statewide 
contractor  would  provide  the  mental 
health  services  and  also  determine 
eligibility,  perform  inspections,  and 
handle  credentialing. 

Date  Received:  June  16,  1995. 

State  Contact:  Nancy  EUery,  State 
Medicaid  Director,  Department  of  Social 
and  Rehabilitation  Services,  P.O.  Box 
4210,  111  North  Sanders,  Helena,  MT 
59604-4210,  (406)  444^540. 

Federal  Project  Officer:  Nancy 
Goetschius  Jiealth  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-18-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1,  1994. 


State  Contact:  Bruce  Weydemeyer. 
Director.  Division  of  Medical 
Assistance.  P.O.  Box  2348,  Santa  Fe. 
NM  87504-2348.  (505)  827-3106. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State: 
CHOICES— Citizenship,  Health, 
Opportunities,  Interdependence, 
Choices  and  Supports — Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5,  1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  RI  02920, 
(401) 464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-21-06, 
7500  Securitv  Boulevard,  Baltimore,  MD 
21244-1850.' 

Demonstration  Title/State:  Family 
Planning  Services  Eligibility 
Requirements  Waiver — South  Carolina. 

Description:  South  Carolina  proposes 
to  extend  Medicaid  coverage  for  family 
planning  services  for  22  additional 
months  to  postpartum  women  with 
monthly  incomes  under  185  percent  of 
the  Federal  poverty  level.  The  objectives 
of  the  demonstration  are  to  increase  the 
number  of  reproductive  age  women 
receiving  either  Title  XIX  or  Title  X 
funded  family  planning  services 
following  the  completion  of  a 
pregnancy,  increase  the  period  between 
pregnancies  among  mothers  eligible  for 
maternity  services  under  the  expanded 
eligibility  provisions  of  Medicaid,  and 
estimate  the  overall  savings  in  Medicaid 
spending  attributable  to  providing 
family  planning  services  to  women  for 
2  years  postpartum.  The  duration  of  the 
proposed  project  would  be  5  years. 

Date  Received:  May  4,  1995. 

State  Contact:  Eugene  A.  Laurent, 
Executive  Director.  State  Health  and 
Human  Services  Finance  Commission. 
P.O.  Box  8206.  Columbia,  SC  29202- 
8206.  (803)  253-6100. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-24-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Demonstration  Title/State:  Wisconsin. 


Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
beneficiaries. 

Date  Received:  March  9,  1994. 

State  Contact:  Jean  Shell,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street.  Room 
650.  P.O.  Box  7850,  Madison.  WI  53707. 
(608) 266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Mail  Stop  C3-16-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
awarded  during  the  month  of 
November. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  month  of  November. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  November. 

6.  Withdrawn  Proposals 

No  proposals  were  withdrawn  during 
the  month  of  November.  ' 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research.  Demonstrations,  and  Experiments) 

Dated:  December  14.  1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

IFR  Doc.  96-824  Filed  1-22-96;  8:45  am) 
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Health  Resources  and  Services 
Administration 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 


periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  0MB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Projects 

1.  Annual  Space  Utilization  Report 
(OMB  No.  0915-0056)— Extension  No 
Change — The  Annual  Space  Utilization 
Report  form  is  used  to  monitor  schools 
which  have  received  construction  funds 
under  the  Health  Professions  and  Nurse 
Training  Facilities  Grant  Programs 
(Titles  VII  and  VIII  of  the  Public  Health 
Service  Act).  Recipients  report  annually 
whether  grant-supported  space  is  being 
utilized  according  to  the  terms  of  the 
original  grant.  Average  annual  burden 
estimates  are  as  follows: 


Type  of  respondent 

No.  of  re- 
spondents 

Annual  re- 
sponses per 
respondent 

Avg.  bur- 
den/re- 
sponse 

Total  bur- 
den hours 

Sctxxiis 

98 

1 

1  hour 

98 

2.  Federal  Set-Aside  Program  of  the 
Maternal  and  Child  Health  Services 
Block  Grant  Program — 42  CFR  51a.4 
(OMB  No.  0915-0050)— Extension,  No 
Change — This  request  is  for  extension  of 
approval  of  language  in  the  regulations 
which  specifies  the  kinds  of  information 
which  must  be  provided  in  applications 
for  funding  under  Section  502(a)  of  the 
Social  Security  Act.  The  burden 
associated  with  completing  the 
application  is  included  with  the 
materials  that  are  submitted  separately 
to  OMB  for  approval  of  the  application 
forms. 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36.  Parklawrn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  16. 1996. 
I.  Henry  Monies, 

Associate  Administrator  for  Policy 
Coordination. 
[FR  Doc.  96-757  Filed  1-22-96;  8:45  am) 

BILLING  CODE  4160-15-P 


National  Institutes  of  Heafth 

Notice  of  Meeting  of  the  National 
Advisory  Council  for  Human  Genome 
Research 

Pursuant  to  Public  Law  92^63. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Human  Genome  Research.  National 
Center  for  Human  Genome  Research, 
February  5  and  6,  1996,  Embassy  Suites 
Chevy  Chase  Pavilion,  Chevy  Chase  I 
and  II,  4300  Military  Road,  NW., 
Washington,  DC. 

This  meeting  will  be  open  to  the 
public  on  Monday,  February  5,  from 
8:30  a.m.  to  11:30  a.m.  to  discuss 


administrative  details  or  other  issues 
relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92—463,  the  meeting  will  be  closed 
to  the  public  on  February  5  at  11:30  a.m. 
to  recess  and  on  February  6  from  8:30 
a.m.  to  adjournment,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan,  Deputy  Director, 
National  Center  for  Human  Genome 
Research,  National  Institutes  of  Health, 
Building  31,  Room  4B09,  Bethesda, 
Maryland  20892,  (301)  496-0844,  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants", 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jane  Ades,  (301)  594-1929. 
two  weeks  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research.) 


Dated:  January  16,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  96-802  Filed  1-22-96;  8:45  ami 

BILUNG  COOE  4140-01-M 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  Research  Resources 
Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Center  for  Research 
Resources  Special  Emphasis  Panel — Research 
Centers  in  Minority  Institutions. 

Dates.  January  16-19,  1996. 

Time:  7:00  p.m. 

Place:  The  New  Otani  Kaimana  Beach 
Hotel.  2863  Kalakaua  Avenue,  Honolulu, 
Hawaii  96815. 

Contact  Person:  Dr.  Charles  G. 
Hollingsworth,  Scientific  Review 
Administrator,  6705  Rockledge  Drive,  MSC 
7965,  Room  6018,  Bethesda,  Mar\'land 
20892-7965,(301)435-0813. 

Purpose/ Agenda:'Yo  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Center  for  Research 
Resources  Special  Emphasis  Panel — 
Biomedical  Research  Technology. 

Dates:  February  1-2. 1996. 

7/me:  8:00  p.m. 

Place:  Doubletree  Hotel,  Rockville, 
Maryland  20852. 

Contact  Person:  Dr.  Charles  G. 
Hollingsworth,  Scientific  Review 
Administrator,  6705  Rockledge  Drive,  MSC 
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7965.  Kuom  6018.  Bethesda.  Maryland 
20892-7965.  (301)  435-0813. 

Purpose/ Agenda  :lo  evaluate  and  review 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provision  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.371.  Biomedical  Research 
Technology.  No.  93.389,  Research  Centers  In 
Minority  Institutions.) 

Dated:  January  16.  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc  96-803  Filed  1-22-96;  8:45  ami 
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National  Heart,  Lung,  and  Blood 
Insfif^'e:  Notice  of  a  Closed  Meeting 

rursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Risk  Factors  in  Early  Human 
Atherogenesis  (Telephone  Conference  Call). 

Date:  lanuary  19. 1996. 

Time:  1:00  p.m. 

Place:  Two  Rockledge  Center,  Room  7178, 
Bethesda.  Maryland  20892-7924. 

Contact  Person:  Dr.  David  Monsees.  Two 
Rockledge  Center.  Room  7178,  Bethesda. 
Maryland  20892-7924,  (301)  435-0270. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  urgent  need  to 
meet  timing  limitations  imposed  by  the 
grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 


Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  January  16. 1996. 
Susan  K.  FeMman, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  96-799  Filed  1-22-96;  8:45  am) 

HLUMG  COOC  4140-01-M 


National  Institute  of  Dental  Research; 
Notice  of  a  Meeting  of  the  National 
Advisory  Dental  Research  Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  on  January  22-23,  1996.  The 
meeting  of  the  full  Council  will  be  open 
to  the  public  on  January  22  from  8:30 
a.m.  to  recess,  Natcher  Conference 
Room  E,  Building  45,  National  Institutes 
of  Health,  Bethesda,  Maryland,  for 
general  discussion  and  program 
presentations.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  January  23, 
8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  and  for  the 
discussion,  review  and  evaluation  of  the 
Board  of  Scientific  Counselors'  report. 
These  applications  and  information 
concerning  individuals  associated  with 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  applications  and  reports, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Dushanka  V.  Kleinman,  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research. 
National  Institutes  of  Health.  Building 
31,  Room  2C39.  Bethesda,  Maryland 
20892,  (telephone  (301)  496-9469)  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 
Individuals  who  plan  tcattend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  listed 
above  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
that  fifteen  days  prior  to  the  above 
meeting  due  to  the  partial  shutdown  of 
the  Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  funding  cycle. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121.  Oral  Diseases  and 
Disorders  Research). 

Dated:  January  16,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
FR  Doc.  96-804  Filed  1-22-96;  8:45  am) 
MLUNQ  COOE  4140-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

The  National  Advisory  Neurological 
Disorders  and  Stroke  Council  and  its 
subcommittee  meetings  will  be  open  to 
the  pubic  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meetings  will  be  closed  to  the 
pubic  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pubic  Law  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Summaries  of  meetings,  rosters  of 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Executive 
Secretary  or  the  Scientific  Review 
Administrator  indicated.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  listed  for  the 
meeting. 

Name  of  Committee:  The  Planning 
Subcommittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  7, 1996. 

Place:  National  Institutes  of  Health, 
Building  31.  Conference  Room  8A28,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  1:30  p.m.-recess. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dates:  February  8-9.  1996. 

Place:  Nationai  Institutes  of  Health, 
Building  31.  Conference  Room  6.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

Open:  February  8.  9  a.m. — approximately  3 
p.m. 

Agenda:  A  report  by  the  Director,  NINDS; 
a  report  by  the  Director,  Division  of 
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Exlj-aniurd!  Activities,  NINDS;  a  report  by  the 
Scientific  Director,  NINDS,  and  a  scientific 
presentation  by  an  NINDS  intramural 
scientist. 

Closed:  February  8,  approximately  3  p.m.- 
recess,  February  9.  8:30  a.m.-adjournment. 

Executive  Secretary:  Constance  VV,  Atwell. 
Ph.D.,  Director,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  Telephone: 
(301)  496-9248. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  funding  cycle. 

The  following  meetings  will  be  totally 
closed  to  review  and  evaluate  grant 
applications. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Subcommittee  A. 

Dates:  February  18-20,  1996. 

Time:  February  18,  7:30  p.m.-recess, 
February  19,  8:30  a.m. -recess,  February  20, 
8:30  a.m. -adjournment. 

Place:  Federal  Building,  7550  Wisconsin 
Ave.,  Rm.  Bl-19,  Bethesda.  MD  20892. 

Contact  Person:  Dr.  Katherine  Woodbury, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  Federal  Building,  Room 
9C-14,  Bethesda.  MD  20892,  (301)  496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Subcommittee  B. 

Dates:  February  21-23. 1996. 

Time:  February  21,  8  p.m.-recess,  February 
22,  8  a.m.-receSs,  February  23,  8  a.m.- 
adjournment. 

Place:  La  JoUa  Cove  Motel.  1155  Coast 
Boulevard.  U  Jolla,  CA  92037. 

Contact  Person:  Dr.  Paul  Sheehy,  Scientific 
Review  Administrator,  National  Institutes  of 
Health,  Federal  Building,  Room  9C-10, 
Bethesda,  MD  20892,  (301)  496-9223. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Date:  February  22.  1996. 

Time:  February  22,  8  a.m.-adjournment. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Dr.  Alfred  Gordon, 
Scientific  Review  Administrator.  National 
Institutes  of  Health,  Federal  Building,  Room 
9C-14,  Bethesda,  MD  20892,  (301)  496-9223. 
(Catalog  oLFederal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854.  Biological  Basis  Research  in  the 
Neurosciences). 

Date:  January  16,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-801  Filed  1-22-96;  8:45  am] 

BILUNG  COOE  4140-01-M 


Division  of  Resea'ch  Grants,  Notice  of 
CloS'-Kj  Mt-'f'ti^qs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Do<e:  January  18.  1996. 

Time:  7:30  a.m. 

Place:  Empress  Hotel.  La  Jolla.  California. 

Contact  Person:  Dr.  Herman  Teitelbaum. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5190,  Bethesda, 
Maryland  20892,  (301)  435-1254. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  February  23.  1996. 

Time:  8  a.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5204,  Bethesda,  Maryland  20892,  (301) 
435-1261. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applicants  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  Janua^  16, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-800  Filed  1-22-96;  8:45  am] 

BILLING  CODE  4140-01-M 


Public  Health  Service 

National  institutes  of  Health;  Statement 

of  Organization.  Functions,  and 

Delegations  o*  A,.;!^-    -  -, 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  1975,  as 
amended  most  recently  at  60  FR  50634, 
September  29,  1995)  is  amended  to 
reflect  the  reorganization  of  the  National 
Institute  of  Mental  Health  (NIMH) 


(HN7),  as  follows:  In  the  Office  of  the 
Director  {HN71)  transfer  the  technical 
services  function  from  the  Office  of 
Scientific  Information  (OSI)  (HN718)  to 
the  Office  of  Resource  Management 
(ORM)  (HN719)  and  revised  the 
functional  statements  of  OSI  and  ORM. 

Section  HN-B,  Organizations  and 
Functions  is  amended  as  follows:(l) 
Under  the  heading  National  Institute  of 
Mental  Health  (HN7).  insert  the 
following: 

Office  of  Scientific  Information 
(HN718).  Administers  the  Institute's 
public  communications,  scientific 
information  dissemination  and  media 
relations  activities  for  both  professionals 
and  the  public. 

Office  of  Resource  Management 
(HN719).  Directs  and  coordinates  the 
Institute's  resource  allocation, 
management  improvement,  and 
technical  services  processes  by 
overseeing:  (a)  Program  planning  and 
financial  management;  (b)  grant  and 
acquisition  activities;  (c)  information 
resource  management;  (d)  program 
analysis,  (e)  management  policy  and 
procedure  development,  interpretation, 
and  implementation;  (0  the  provision  of 
general  administration  services 
throughout  the  Institute;  (g)  personnel 
operations;  and  (h)  visual  and 
audiovisual  information  services  and 
technical  guidance. 

Dated:  December  13. 1995. 
Harold  Varmus, 
Director.  NIH. 
IFR  Doc.  96-805  Filed  1-22-96;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  FR-3853-N-03] 

Housing  Opportunities  for  Persons 
With  AIDS  Program;  Announcement  of 
Revised  Allocations 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban Dievelopment 
Reform  Act  of  1989,  this  notice 
announces  revisions  that  were  made  to 
formula-based  allocations  under  the 
Fiscal  Year  1995  Housing  Opportunities 
for  Persons  with  AIDS  (HOPWA) 
program  pursuant  to  a  rescission  of  part 
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ot  ihose  lunds.  This  notice  provides  lor 
a  reduction  of  $13.5  million  of  program 
funds  that  were  previously  announced 
as  part  of  the  Department's  Consolidated 
Plan  notice.  This  notice  contains  the 
names  of  the  allocation  recipients,  the 
original  allocation  amount,  the  revised 
allocation  amount  and  the  difference  in 
the  two  amounts. 

F0«  FURTHER  INFORMATION  COffTACT:  Fred 
Kamas.  Jr..  Director,  Office  of  HIV/ AIDS 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  7154,  451 
Seventh  Street,  S\V.,  Washington,  DC 
20410,  telephone  (202)  708-1934.  The 
TDD  number  for  the  hearing  impaired  is 
(202)  708-2565.  (These  are  not  toll-free 
numbers.) 

SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  the  HOPVVA  program  is  to 
provide  States  and  localities  with  the 
resources  and  incentives  to  devise  long- 
term  comprehensive  strategies  for 
meeting  the  housing  needs  of  low- 
income  persons  living  with  HTV/AIDS 
and  their  families. 


The  assistance  made  available  tor  this 
program  is  authorized  by  the  AIDS 
Housing  Opportunity  Act  (42  U.S.C. 
12901),  as  amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Public  Law  102-550,  approved  October 
28,  1992)  and  was  appropriated  by  the 
HUD  Appropriations  Act  of  1995  (Pub. 
L.  103-327,  approved  September  28, 
1994),  as  amended  by  Pub.  L.  104-19, 
approved  July  27,  1995.  The  original 
allocation  to  66  jurisdictions  was 
announced  in  a  Notice  of  fiscal  year 
1995  Consolidated  Formula  Allocations 
for  Community  Development  Block 
Grant  (CDBG),  HOME  Investment 
Partnerships  (HOME),  Emergency 
Shelter  Grants  (ESG),  and  Housing 
Opportunities  for  Persons  with  AIDS 
(HOPVVA)  Programs  published  in  the 
Federal  Register  on  January  25,  1995 
(60  FR  5010). 

At  the  beginning  of  Fiscal  Year  1995, 
a  total  of  $167,400,000  was  allocated  to 
66  jurisdictions  based  on  the  original 
appropriation.  The  HOPWA  program  is 
required  to  allocate  ninety  percent  of 
program  funds  based  on  a  statutory 


formula  which  uses  the  reported 
number  emd  incidence  of  cases  of  AIDS 
in  a  community.  The  reduction  of 
$13,500,000  in'the  FY  1995  formula 
allocations  represents  ninety  percent  of 
$15,000,000  which  was  rescinded  from 
the  original  appropriation.  The  other  ten 
percent  of  program  funds  is  awarded  by 
competition;  in  fiscal  year  1995, 
$1,500,000  of  competitive  funds 
originally  available  were  rescinded  and 
therefore  not  awarded  under  the  1995 
HOPWA  competition  pursuant  to  a 
Notice  of  Funding  Availability  (NOFA) 
published  in  the  Federal  Register  on 
February  16,  1995  (60  FR  9260).  The 
announcement  of  awards  under  that 
NOFA  was  published  in  the  Federal 
Register  on  October  30,  1995  (60  FR 
55277). 

Based  on  the  revised  appropriation  for 
the  program  of  $171,000,000,  the 
revised  formula  provides  a  total  of 
$153,900,000  in  this  notice.  The 
following  revised  allocations  for  each  of 
the  66  formula  grants  are  a  reduction  of 
approximately  8.1  percent  each: 


1995  formula  grantee  arranged  by  HUD  region 


Original  allo- 
cation (in 
000s) 


Revised  allo- 
cation (in 
000s) 


Reduction 

amount  (in 

000s) 


New  England  Region 

Connecticut  (outside  the  Hartford  EMSA)  

Hartford  CT  MSA  , 

Massachusetts  (outside  the  Boston  EMSA)  

Boston  MA-NH  PMSA  .'. 

New  York,  New  Jersey  Region 

New  Jersey  (outside  of  5  EMSAs)  

Paterson  for  Bergen-Passaic  NJ  PMSA 

Jersey  City  NJ  PMSA  !.!!!!!!!!! 

Woodbridge  for  the  Middlesex-Somerset-Hunterdon  NJ  PMSA  

Newark  NJ  PMSA  

New  York  State  (outside  2  EMSAs) !."!!!!!!! 

Islip  for  the  Nassau-Suffolk  NY  PMSA  

New  York  NY  PMSA  !...."!!Z"""! 

Mid-Atlantic  Region 

Pennsylvania  (outside  the  Philadelphia  EMSA)  

Philadelphia  PA-NJ  PMSA .^."I'^Zl 

Virginia  (outside  the  DC  EMSA)  

Baltimore  MD  PMSA 

Washington  DC-MD-VA-WV  PMSA !."!""""""""""^ 

Southeast  Region 

Alabama  

Florida  (outside  of  6  EMSAs)  

Fort  Lauderdale  PL  PMSA !..1Z""!Z""""""!I1"." 

Jacksonville  FL  MSA  

Miami  FLPMSA  ,' 

Orlando  FL  MSA I!!!!!!""""1""!!"!"""!!!!I!!!!"!""! 

Tampa-St  PeterstHirg-Cleanvater  FL  PMSA  !..."."!"'"."!"!!!!!"!""!. 

West  Palm  Beach-Boca  Raton  FL  PMSA  !"!!!!'I!!"IZ!IZ^ 

Georgia  (outside  the  Atlanta  EMSA)  

Atlanta  GA  MSA """"'Z""."1"Z"!! 

Mississippi  '  "' 

North  Carolina '. 


1.080 
1,166 
1,885 
552 
4,798 
2,083 
1,123 
38,336 


95 
102 
165 

48 
421 
183 

98 
3,363 


1,278 
3,226 
1,149 
2,669 
4.659 


1,175 
2,966 
1,056 
2,454 
4.283 


103 
260 
93 
215 
376 


897 
2,576 
3.167 

796 
7,906 

882 
1.674 
1,552 

978 
2.630 

590 
1,593 


825 
2,368 
2,912 

732 
7,268 

811 
1,539 
1,427 

899 
2,418 

542 
1.465 


72 
208 
255 

64 
638 

71 
135 
125 

79 
212 

48 
128 


1995  fomuia  gran.iee  arrarigea  Dv  muu  region 


Puerto  Rico  (outside  ttie  San  Juan  EMSA) 

San  Juan-Bayanxjn  PR  PMSA 

South  Carolina  

Tennessee  


Original  allo- 
cation (in 
000s) 


Midwest  Region 


Chicago  IL  PMSA  

Indiana  

Michigan  (outside  the  Detroit  EMSA)  

Detroit  Ml  PMSA  

Minneapolis-St  Paul  MN-WI  MSA 

Ohio  (outside  the  Cleveland  EMSA) 

Cleveland-Lorain-Elvyna  OH  PMSA  

Wisconsin  (outside  ttie  Minneapolis  EMSA) 


Southwest  Region 


Louisiana  (outside  the  New  Orleans  EMSA) 

New  Orleans  LA  MSA 

Oklahoma 

Texas  (outside  of  5  EMSAs) 

Dallas  TX  PMSA  

Ft  Worth-Arlington  TX  PMSA 

Houston  TX  PMSA 

Austin-San  Marcos  TX  MSA 

San  Antonio  TX  MSA 


Great  Plains  Region 


Kansas  City  MO-KS  MSA 
St.  Louis  MO-IL  MSA  


Rocky  Mountain  Region 


Denver  CO  PMSA  , 


Pacific/Hawaii  F^egion 


Phoenix-Mesa  A2  MSA  

California  (outside  of  8  EMSAs)  

Oakland  CA  PMSA  

Sacramento  CA  PMSA  , 

San  Francisco  CA  PMSA  , 

San  Jose  CA  PMSA  

Nevada :.. 

Los  Angeles-Long  Beach  CA  PMSA  , 

Santa  Ana  for  the  Orange  County  CA  PMSA 

RiversKte-San  Bemardino  CA  PMSA 

San  Diego  CA  MSA  


No'^hwesUAiaska  Region 


Portland-Vancouver  OR-WA  PMSA 
Seattle-Bellevue-Everett  WA  PMSA 


1995  Formula  Total 


1,566 
4.026 
1,248 
1.114 


Revised  alto- 
cation  (in 
000s) 


1,148 


723 
1,560 


167,400 


1.440 
3.701 
1.147 
1.024 


1,055 


665 

1,434 


153,900 


Reduction 

amount  (in 

000s) 


126 

325 

101 

90 


288 
83 
46 

106 
50 

113 
44 
52 


65 
103 

55 
128 
181 

42 
377 

86 

56 


66 

69 


93 


67 

174 

126 

47 

997 

48 

52 

784 

88 

89 

168 


58 

126 


13,500 


NOTE:  The  FY  1995  formula  allocation  provides  66  grants,  including  grants  to  43  Eligible  Metropolitan  Statistical  Areas  (EMSAs)  and  23  States. 
The  grantee  for  this  grant  is  the  State  or,  for  the  EMSA,  the  most  populous  city  in  that  area,  which  is  ttie  first  junsdiction  named  in  the  EMSA  title 
(except  as  noted). 
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Andrew  Cuomo, 

Assistant  Secretary  for  Community  Plannmg 

and  Development. 

|FR  Doc.  96-768  Filed  1-22-96;  8:45  am) 

WLLMO  COOC  4210-»-P 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  FR-3677-IJ-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1994  for  Elderly  Service 
Coordinators 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notiTies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  94  to  housing  agencies 
for  elderly  service  coordinators  under 
the  Section  8  rental  voucher  HOPE  for 
elderly  independence  demonstration 
program.  The  only  eligible  housing 
agencies  were  those  agencies  awarded 
rental  voucher  funding  in  FY  92  and  FY 
93  under  the  HOPE  for  elderly 
independence  demonstration  program. 
The  purpose  of  this  Notice  is  to  publish 
the  names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
made  available  by  HUD  to  reimburse 
HA  for  the  cost  of  hiring  elderly  service 
coordinators  for  the  HOPE  for  elderly 
independence  demonstration  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director.  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washington.  D.C.  20410-8000, 
telephone  (202)  708-0477.  Hearing-  or 
speech- impaired  individuals  may  call 
HUD'S  TDD  number  (202)  708--t'594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  HOPE  for  elderly 
independence  demonstration  program  is 
to  target  and  tailor  supportive  services 
and  tenant-based  rental  assistance  to  the 
frail  elderly  to  enable  them  to  continue 
to  live  independently  in  a  cost  efficient 
way  and  prevent  premature  or 
unnecessary  institutionalization.  The 
FY  94  awards  announced  in  this  notice 
were  made  under  a  non-competitive 
process  identified  in  a  Federal  Register 
notice  published  on  July  6,  1994  (59  FR 
34746). 


■A  !  I  lid  1  (II  JKU.:  1 ,  >  1  1  oi  miu^ci 

authority  for  service  coordinators  was 
awarded  to  16  recipients.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15. 
1989).  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  in  Appendix  A  of  this 
document. 

Dated:  December  19.  1995. 

Kevin  Emanuel  Marrhman, 

Deputy  Assistant  Secretary  for  Distressed  and 
Troubled  Housing  Recovery. 

Appendix  A. — Section  8  Rental  Assistance 
Program  FY  1994  Elderly  Service 
Coordinators  Funding  Decisions 


Recipients 

Amount 

NEW  ENGLAND  AREA: 

LYNN  HOUSING  AUTHOR- 

ITY, 174  S  COMMON  ST, 

LYNN  MA  01905 

172.680 

HA  OF  THE  CITY  OF 

WESTBROOK.  PO  BOX 

349,  WESTBROOK  ME 

04092 

125.185 

NEW  HAMPSHIRE  HSG  FI- 

NANCE AUTHORITY,  PO 

BOX  5087.  24  CONSTITU- 

TION DRIVE.  MAN- 

CHESTER NH  03108   . 

250  000 

SOUTHEAST  AREA: 

HOUSING  AUTHORITY  OF 

JEFFERSON  COUNTY,  801 

VINE  STREET,  LOUIS- 

VILLE KY  40204       .     .. 

221  500 

KENTUCKY  HOUSING  COR- 

PORATION. 1231  LOUIS- 

VILLE ROAD.  FRANKFORT 

KY  40601  

129  245 

MIDWEST  AREA: 

EAU  CLAIRE  COUNTY 

HOUSING  AUTHORITY. 

731  OXFORD  AVE.  EAU 

CLAIRE  Wl  54703 

80.320 

SOUTHWEST  AREA: 

WHITE  RIVER  REGIONAL 

HOUSING  AUTHORITY. 

BOX  650,  MAIN  STREET/ 

HIGHWAY  69  EAST.  MEL- 

BOURNE AR  72556  

249  520 

GREAT  PLAINS  AREA:  DBS 

MOINES  PUBLIC  HOUSING 

AUTHORITY.  1101  CROCK- 

ER ST.,  DES  MOINES  lA 

50309 

231.900 

ROCKY  MOUNTAIN  AREA: 

BOULDER  COUNTY  HOUS- 

ING AUTHORITY,  P.  0. 

BOX  471,  BOULDER  CO 

80306 

180.590 

JEFFERSON  COUNTY 

HOUSING  AUTHORITY. 

1445  HOLLAND  ST.,  LAKE- 

WOOD  CO  80215  

58,524 

PACIFOHAWAII  AREA: 

L.  A.  CITY  HOUSING  AU- 

THORITY. 2600  WILSHIRE 

BLVD.  LOS  ANGELES  CA 

90057 

219.170 

Recipients 

Amount 

CITY  OF  TUCSON,  COMMU- 
NITY SERVICES,  DEPT. 
HOUSING  MANAGEMENT 
DIVISION.  P.  0.  BOX 
27210.  1501  N.ORACLE 
ROAD  #103  TUCSON  AZ 
85726 

CITY  OF  MESA  HOUSING 
AUTHORITY.  415  N.  PASA- 
DENA ST..  MESA  AZ  a5?01 

HA  OF  THE  CITY  OF  RED- 
DING. 760  PARKVIEW 
AVE.  REDDING  CA  96001   . 

ALAMEDA  COUNTY  HOUS- 
ING AUTHORITY.  22941 
ATHERTON  STREET,  HAY- 
WARD  CA  94544  

185.616 
185.248 
245.000 

250  000 

NORTHWEST/ALASKA  AREA: 
HA  OF  THE  CITY  OF  SE- 
ATTLE, 120  SIXTH  AVE.  N. 
SEATTLE  WA  98109  

237.055 

Total 

3,021.553 

(FR  Doc.  96-769  Filed  1-22-96:  8:45  am] 

BILLING  CODE  4210-33-P 


DEPARTME^^■  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Approval  of  Petition  for  Reassumption 
of  Exclusive  Jurisdiction  by  the  Red 
Cliff  Band  of  Lake  Superior  Chippewa 
Indians  of  Bayfield.  Wisconsin,  Over 
Indian  Child  Custody  Proceedings 
Involving  Indian  Children  Who  Are 
Enrolled  or  Eligible  for  Enrollment  With 
the  Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians  of  Wisconsin  and 
Who  Reside  or  are  Domiciled  Within 
the  Exterior  Boundaries  of  the  Red 
Cliff  Indian  Reservation,  in  the  State  of 
Wisconsin,  in  the  County  of  Bayfield 

AGENCY:  Bureau  of  Indian  Afi'airs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Red  Cliff  Band  of  Lake 
Superior  Chippewa  Indians  of 
Wisconsin  has  filed  a  petition  with  the 
Department  of  the  Interior  to  reassume 
exclusive  jurisdiction  over  Indian  child 
custody  proceedings  involving  Indian 
children  who  are  enrolled  or  eligible  for 
enrollment  with  the  Red  Cliff  Band  of 
Lake  Superior  Chippewa  Indians  of 
Wisconsin  and  who  reside  or  are 
domiciled  within  the  exterior 
boundaries  of  the  Red  Cliff  Indian 
Reservation,  in  the  State  of  Wisconsin, 
in  the  County  of  Bayfield. 

The  Assistant  Secretary — Indian 
Affairs  has  reviewed  the  petition  and 
determined  that  tribal  exercise  of 
jurisdiction  is  feasible  and  that  the  tribe 
has  a  suitable  plan  for  exercising  such 
jurisdiction.  This  notice  constitutes  the 


official  approval  of  the  Red  Cliff  Band 
of  Lake  Superior  Chippewa  Indians  of 
Wisconsin's  petition  by  the  Department 
of  the  Interior. 

EFFECTIVE  DATE:  The  Red  Cliff  Band  of 
Lake  Superior  Chippewa  Indians  of 
Wisconsin  reassumes  exclusive 
jurisdiction  March  25,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
principal  author  of  this  document  is 
Betty  B.  Tippeconnie.  Department  of  the 
Inferior.  Bureau  of  Indian  Affairs. 
Division  of  Social  Services,  1849  C  St., 
N.W.,  Mail  Stop  310  SIB.  Washington. 
D.  C,  20240.  (202)  208-2721. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Assistant  Secretary — 
Indian  Affairs  to  publish  this  notice  is 
contained  in  25  CFR  13.14  and  209  DM 
8.  Section  108  of  the  Indian  Child 
Welfare  Act  of  1978.  Pub.  L.  95-608.  92 
Stat.  3074.  25  U.S.C.  1918,  authorizes 
Indian  tribes  that  occupy  a  reservation 
as  defined  in  25  U.S.C.  1903(10)  over 
which  a  state  asserts  jurisdiction  over 
Indian  child  custody  proceedings, 
pursuant  to  Federal  statute,  to  reassume 
jurisdiction  over  such  proceedings. 

To  reassume  such  jurisdiction,  a  tribe 
must  first  file  a  petition  in  the  manner 
prescribed  in  25  CFR  Part  13.  Notice  of 
receipt  of  this  petition  was  published  in 
the  Federal  Register.  Vol.  60,  No.  211, 
page  55588,  on  November  1,  1995.  The 
petition  is  then  reviewed  by  the 
Department  of  the  Interior  using  criteria 
set  out  in  25  CFR  13.12.  If  the 
Department  finds  that  the  tribe  has 
submitted  a  suitable  plan  and  that  tribal 
exercise  of  jurisdiction  is  feasible,  the 
petition  is  approved  by  publication  in 
the  Federal  Register. 

The  geographic  area  subject  to  the 
reassumption  of  exclusive  jurisdiction 
by  the  Red  Cliff  Band  of  Lake  Superior 
Chippewa  Indians  of  Wisconsin  is 
within  the  exterior  boundaries  of  the 
Red  Cliff  Indian  Reservation,  in  the 
State  of  Wisconsin,  in  the  County  of 
Bayfield. 

Dated:  December  13. 1995. 
Ada  E.  Deer. 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  96-815  Filed  1-22-96;  8:45  am] 

BILLING  CODE  4310-02-P 


Approval  of  Petition  for  Reassumption 

or  Exclusive  J jriSdic!;o"  c,  :ne 
Washoe  Tribe  o?  Nevada  and  California 
Over  Indian  Chua  Custody 
Proceedings  mvo  ving  Indian  Children 
Who  Are  Enroiiec  o?  Eligible  for 
Enrollment  W  th  "-e  vVashoe  Tribe  Of 
Nevada  and  Cai  torn  a  and  Who  Reside 
or  are  Dofricied  c  Washoe  Held  or 
Occupied  Trust  Lanas,  Inclusive  of  any 
Public  Domain  Trust  Allotments,  in  the 
State  0^  California  Within  the  County  of 
Alpine.  Commc^-y  Known  as  the 
Woodsfcrd  india^  Community 
(Colony),  The  Waoe  Property,  and  the 
Sacramento  Public  Domain  Trust 
Allotments 

AGENCY;  bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

summary:  The  Washoe  Tribe  of  Nevada 
and  California  has  filed  a  petition  with 
the  Departnient  of  the  Interior  to 
reassume  exclusive  jurisdiction  over 
Indian  child  custody  proceedings 
involving  Indian  children  who  are 
enrolled  or  eligible  for  enrollment  with 
the  Washoe  Tribe  of  Nevada  and 
California  and  who  reside  or  are 
domiciled  on  Washoe-held  or  occupied 
Trust  Lands,  inclusive  of  any  public 
domain  trust  allotments,  in  the  State  of 
California  within  the  County  of  Alpine, 
commonly  known  as  the  Woodsford 
Indian  Community  (Colony),  the  Wade 
Property,  and  the  Sacramento  Public 
Domain  Trust  Allotments. 

The  Assistant  Secretary — Indian 
Affairs  has  reviewed  the  petition  and 
determined  that  tribal  exercise  of 
jurisdiction  is  feasible  and  that  the  tribe 
has  a  suitable  plan  for  exercising  such 
jurisdiction.  This  notice  constitutes  the 
official  approval  of  the  Washoe  Tribe  of 
Nevada  and  California's  petition  by  the 
Department  of  the  Interior. 
EFFECTIVE  DATE:  The  Washoe  Tribe  of 
Nevada  and  California  reassumes 
exclusive  jurisdiction  March  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  principal  author  of  this  document 
is  Betty  B.  Tippeconnie.  Department  of 
the  Interior.  Bureau  of  Indian  Affairs. 
Division  of  Social  Services.  1849  C  St.. 
N.W..  Mail  Stop  310  SIB.  Washington, 
D.C,  20240.  (202)  208-2721. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Assistant  Secretary — 
Indian  Affairs  to  publish  this  notice  is 
contained  in  25  CFR  13.14  and  209  DM 
8.  Section  108  of  the  Indian  Child 
Welfare  Act  of  1978,  Pub.  L.  95-608,  92 
Stat.  3074.  25  U.S.C.  1918,  authorizes 
Indian  tribes  that  occupy  a  reservation 
as  defined  in  25  U.S.C.  1903(10)  over 
which  a  state  asserts  jurisdiction  over 


Indian  child  custody  proceedings, 
pursuant  to  Federal  statute,  to  reassume 
jurisdiction  over  such  proceedings. 

To  reassume  such  jurisdiction,  a  tribe 
must  first  file  a  petition  in  the  manner 
prescribed  in  25  CFR  Part  13.  Notice  of 
receipt  of  this  petition  was  published  in 
the  Federal  Register,  Vol.  60,  No.  211, 
page  55588.  on  November  1.  1995.  The 
petition  is  then  reviewed  by  the 
Department  of  the  Interior  using  criteria 
set  out  in  25  CFR  13.12:  If  the 
Department  finds  that  the  tribe  has 
submitted  a  suitable  plan  and  that  tribal 
exercise  of  jurisdiction  is  feasible,  the 
petition  is  approved  by  publication  in 
the  Federal  Register. 

The  geographic  area  subject  to  the 
reassumption  of  exclusive  jurisdiction 
by  the  Washoe  Tribe  of  Nevada  and 
California  is  on  Washoe  held  or 
occupied  Trust  Lands,  inclusive  of  any 
public  domain  trust  allotments,  in  the 
State  of  California  within  the  County  of 
Alpine,  commonly  known  as  the 
Woodsford  Indian  Community  (Colony), 
the  Wade  Property,  and  the  Sacramento 
Public  Domain  Trust  Allotments. 

Dated:  December  13, 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  96-816  Filed  1-22-96;  8:45  am] 

BILUNG  CODE  4310-02-M 


Bureau  of  Land  Management 

[AK-«62-410-O0-P,  AK-6664-C,  AA-6664- 
D,  AA-6664-A2) 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971.  43 
U.S.C.  1601.  1613(a).  will  be  issued  to 
the  English  Bay  Corporation  for 
approximately  14.370.02  acres.  The 
lands  involved  are  in  the  vicinity  of  the 
Kenai  Fjords.  Alaska. 

Seward  Meridian,  Alaska 

U.S.  Survev  No.  4779, 
T.  5  S..  R.  3  W.. 
T.  5  S..  R.  4  W.. 
T.  7S..R.  7W.. 
T.  7S.,R.  8W. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
conseciitive  weeks,  in  The  Seward 
Phoenix  Log.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue.  #13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 
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Any  party  claiming  a  property  .mt-irM 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  22.  1996  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  wrhere  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Terry  R.  HasseH. 

Chief.  Branch  of  Gulf  Rim  Adjudication. 
IFR  Doc.  96-830  Filed  1-22-96;  8:45  am] 

BILUNO  COOC  4310-JA-M 


[Wy-030-96-1310-011 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement; 
South  Baggs  Area  Natural  Gas  Project, 
Cartoon  County,  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTK3N:  Notice  of  Intent  (NOI)  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  and  to  conduct  scoping  for  the 
South  Baggs  Area  Natural  Gas  Project, 
Carbon  County,  Wyoming. 

SUMMARY:  Under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  amended,  the  Bureau 
of  Land  Management  (BLM),  Rawlins 
District  Office,  will  direct  the 
preparation  of  an  EIS  on  the  potential 
impacts  of  a  proposed  natural  gas  field 
development  project.  Between  40  and 
50  gas  wells  and  associated  facilities 
could  be  constructed  on  approximately 
11,000  acres  of  private.  Federal  and 
State  lands,  over  a  10-year  development 
period.  The  project  area  is  located  in 
Carbon  County,  Wyoming.  The 
proposed  action  may  be  modified,  as  a 
result  of  comments  received  during 
scoping  or  anytime  during  the 
preparation  of  the  draft  EIS,  to  include 
actions  that  may,  upon  review,  require 
a  plan  amendment  to  the  Great  Divide 
Resource  Management  Plan.  Also,  in 
accordance  with  43  CFR  3420.1-2.  this 
notice  serves  as  a  call  for  coal  and  other 
resource  information  to  solicit 
indications  of  interest  and  information 
on  coal  resource  development  potential 
in  the  proposed  project  area  and  on 
other  resources  which  may  be  affected 
by  the  proposed  project.  Affected 
Federal  Lands  are  administered  by  the 
BLM  Rawlins  District  office.  The  EIS 


will  be  prepared  by  a  third  pany 
contractor. 

DATES:  Comments  on  the  scoping 
process  will  be  accepted  through  March 
1,  1996.  Public  scoping  meetings  are  not 
planned  at  this  time. 
ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management.  Rawlins 
District  Office.  Larry  Jackson,  Team 
Leader,  812  E.  Murray.  Rawlins. 
Wyoming  82301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  Larry 
Jackson.  Team  Leader.  812  E.  Murray. 
Rawlins.  Wyoming  82301.  phone  307- 
324-4841. 

SUPPLEMENTARY  INFORMATION:  Meridian 
Oil,  Inc.,  has  proposed  a  10-year  field 
development  project.  The  proposed 
project  area,  referred  to  as  the  South 
Baggs  Area,  is  generally  located  in 
Townships  12  and  13  North,  Ranges  92 
and  93  West  sixth  principal  meridian, 
Carbon  County.  Wyoming.  The  project 
area  is  located  approximately  2.5  miles 
west  of  Baggs,  Wyoming,  along  the 
Wyoming-Colorado  border.  The  project 
area  is  approximately  11,000  acres  in 
size.  Land  ownership  is  91  percent 
Federal  and  9  percent  private.  The 
mineral  estate  is  5.8  percent  State 
owned,  9  percent  privately  owned,  and 
the  remaining  85.2  percent  is  Federally- 
owned  mineral  administered  by  the 
BLM  Rawlins  District  office.  The 
Federal  land  surface  involved  is  also 
administered  by  the  BLM  Rawlins 
District  office. 

Meridian  Oil.  Inc.'s,  proposal  is  to 
drill  40  to  50  new  wells  and  construct 
associated  facilities,  including  roads, 
well  pads,  pipelines,  and  compressor 
stations.  Most  of  the  subject  area  is 
within  the  South  Baggs  Oil  and  Gas  Unit 
and  not  subject  to  spacing  restrictions. 
Drilling  of  exploratory  or  confirmation/ 
delineation  wells  on  existing  Federal 
leases  will  be  permitted  during  the 
preparation  of  the  EIS,  on  a  case-by-case 
basis.  A  site-specific  environmental 
assessment  will  be  prepared  for 
individual  drilling  proposals  for  each  of 
these  applications. 

This  EIS  will  address  cumulative 
impacts  and  will  include  consideration 
of  affects  of  other  proposed  oil  and  gas 
projects,  addres.sed  in  the  recently 
completed  EISs  for  the  Mulligan  Draw 
Gas  Field  Project,  the  Creston/Blue  Gap 
Natural  Gas  Project,  the  Greater 
Wamsutter  II  Natural  Gas  Project  and 
the  Continental  Divide  Project 
Development  Area.  Potential  issues  to 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to:  Impacts  to  wildlife 
populations  and  their  habitat,  access 
road  development  and  transportation 
management,  surface  and  ground  water 


rpsources,  inipacis  :rom  additional 
drilling  and  production  activities, 
reclamation,  noxious  weed  control, 
conflicts  with  livestock  grazing 
operations,  protection  of  cultural 
resources,  threatened  and  endangered 
species,  and  cumulative  impacts. 

Dated:  January  17. 1996. 
Alan  R.  Pierson, 

State  Director. 

[PR  Doc.  96-898  Filed  1-22-96;  8:45  am] 
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Fish  and  Wildlife  Service 

Convention  on  International  Trade  In 
Endangered  Species  (CITES) 
Notification;  Recommendations  From 
CITES  Secretariat  on  Prohibitions  of 
Trade  in  Certain  Anima!  Species  From 
Fourteen  Countries 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  Information  No.  25. 

SUMMARY:  This  is  a  schedule  III  notice. 
Wildlife  subject  to  this  notice  is  subject 
to  detention,  refusal  of  clearance  or 
seizure,  and  forfeiture  if  imported  into 
the  United  States.  Violators  may  also  be 
subject  to  criminal  or  civil  prosecution. 
This  Notice  of  Information  is  an  update 
from  the  prohibitions  contained  in  NOI 
24.  Specifically,  this  NOI  removes  the 
prohibition  on  imports  of  leopard  cat 
from  China,  and  adds  prohibitions  on 
imports  of  three  species  of  hinge-back 
tortoises  from  Ghana  and  Greek  tortoises 
from  Turkey. 

DATES:  This  notice  is  effective  on 
January  23.  1996.  This  notice  will  be 
effective  until  further  notice.  The  import 
measures  announced  in  this  notice  shall 
apply  to  shipments  of  wildlife  which 
have  a  date  of  export  or  re-export  fifteen 
(15)  days  after  the  effective  date  of  this 
notice. 

ADDRESSES:  Dr.  Susan  S.  Lieberman. 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Dr.,  room  420C,  Arlington,  VA  22203, 
regarding  Notifications  to  the  Parties,  or 
Thomas  L.  Striegler,  Special  Agent  in 
Charge.  Investigations,  U.S  Fish  and 
Wildlife  Service,  Division  of  Law 
Enforcement.  4401  N.  Fairfax  Drive., 
room  500,  Arlington,  VA  22203.  for 
enforcement  actions. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  S.  Lieberman.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  telephone  (703)  358-2093. 
regarding  Notifications  to  the  Parties,  or 
Thomas  L.  Striegler.  Special  Agent  in 
Charge.  Investigations.  U.S.  Fish  and 
Wildlife  Service,  Division  of  Law 
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Enforcement,  telephone  (703)  358-1949, 
for  enforcement  actions. 
SUPPLEMENTARY  INFORMATION:  Article  IV, 
paragraph  2  of  the  CITES  treaty  allows 
commercial  and  noncommercial  trade  in 
species  listed  in  CITES  Appendix  II.  but 
export  permits  for  such  trade  may  be 
issued  only  if  a  designated  Management 
Authority  of  the  country  has  determined 
that  the  specimens  were  legally 
acquired,  and  if  a  designated  Scientific 
Authority  of  that  country  has  advised 
the  Management  Authority  that  the 
export  will  not  be  detrimental  to  the 
survival  of  the  species.  Article  IV. 
paragraph  3  goes  on  to  require  that 
exports  of  Appendix  II  species  be 
regulated  so  as  to  ensure  that  the 
population  level  of  a  species  is 
consistent  with  that  species'  role  in  its 
ecosystem  and  that  the  population  level 
of  that  species  be  maintained  well  above 
the  level  where  it  might  qualify  for 
inclusion  in  Appendix  I. 

Over  the  past  decade,  CITES  parties 
have  become  increasingly  concerned 
that  certain  Appendix  II  species  are 
subject  to  particularly  high  volumes  of 
trade  without  sufficient  biological  data 
for  Scientific  Authorities  to  make  the 
necessary  judgments  that  exports  are  not 
detrimental  to  the  species,  as  required 
by  Article  IV.  In  1983,  CITES  parties 
adopted  a  resolution  at  the  Fourth 
Conference  of  the  Parties  in  Gaborone, 
Botswana,  acknowledging  that  many 
parties  are  not  effectively  implementing 
Article  IV  and  thus  risk  losing  the 
benefits  of  continued  availability  of 
these  resources.  This  resolution,  Conf. 
4.7.  established  a  project  to  identify 
Appendix  II  species  involved  in 
significant  levels  of  international  trade, 
and  to  develop  and  negotiate  with 
exporting  and  importing  countries 
whatever  measures  were  necessary  to 
bring  trade  down  to  levels  consistent 
with  Article  IV. 

In  1987.  at  the  Sixth  Conference  of  the 
Parties  in  Ottawa.  Canada,  parties 
charged  the  newly  established  CITES 
Animals  Committee  with  the  task  of 


establishing  a  list  of  Appendix  II  species 
being  significantly  affected  by  trade, 
reviewing  all  available  information,  and 
formulating  remedial  measures  for  these 
species.  The  CITES  Secretariat 
coordinated  or  contracted  for  studies  to 
develop  lists  of  mammal,  bird,  and 
reptile  species  and  collect  relevant 
information  about  these  species,  in 
cooperation  with  the  lUCN  World 
Conservation  Union.  The  U.S.  Fish  and 
Wildlife  Service  (Service)  cooperated 
with  and  provided  financial  support  for 
a  number  of  these  studies. 

At  the  Eighth  Conference  of  the 
Parties  in  1992.  in  Kyoto.  Japan,  CITES 
parties  adopted  a  resolution  developed 
by  the  CITES  Animals  Committee  which 
recognized  that  substantial  trade  in 
wild-caught  animals  was  still  going  on 
which  was  inconsistent  with  to  the 
provisions  of  Article  IV,  and  that 
necessary  remedial  measures  were  not 
being  properly  implemented.  This 
resolution,  Conf.  8.9,  established  a 
formal  process  for  the  Animals 
Committee  to  recommend  remedial 
measures,  including  "zero  quotas"  (that 
is,  temporary  trade  bans)  when 
appropriate;  for  the  Secretariat  to 
communicate  these  recommendations  to 
the  exporting  countries;  and,  where 
exporting  countries  do  not  satisfactorily 
implement  the  measures,  for  the  CITES 
Standing  Committee  to  call  on  parties  to 
suspend  imports  of  these  species  from 
the  offending  countries  until  they  are  in 
compliance. 

During  meetings  of  the  Animals 
Committee  in  1992  and  1993,  attended 
by  representatives  of  the  Service, 
remedial  measures  were  developed  and 
subsequently  communicated  to 
exporting  countries  by  the  Secretariat. 
The  Standing  Committee  reviewed 
reports  from  the  Secretariat  of 
compliance  and  noncompliance  with 
these  remedial  measures  during  three 
meetings  in  1993  and  1994.  The  Service 
represented  the  United  States  in  these 
meetings,  with  the  Department  of  State. 
During  the  last  of  these  meetings,  held 
in  Geneva,  Switzerland,  in  March.  1995, 


the  Standing  Committee  directed  the 
Secretariat  to  issue  a  formal  notice 
calling  for  a  suspension  of  trade  in 
particular  Appendix  II  species  from 
twelve  CITES  parties. 

Accordingly,  on  April  21, 1994, 
January  20, 1995,  and  August  31,  1995, 
the  Secretariat  issued  Notifications  to 
the  Parties  No.  800,  833.  and  873. 
respectively,  calling  for  a  suspension  of 
imports  of  these  species  from  the 
affected  countries.  Implementation  of 
these  restrictions  is  necessary  to  stop 
trade  considered  to  be  detrimental  to  the 
survival  of  the  species  and  thus  in 
contravention  of  the  requirements  of 
CITES  Article  IV.  CITES  parties  failing 
to  implement  these  trade  suspensions 
would  be  contributing  to  the  decline  of 
the  affected  species  and  would  be 
subject  to  formal  citation  in  the  CITES 
Infractions  Report  and  possible  censure 
by  the  CITES  Conference  of  the  Parties. 

Pursuant  to  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1544).  the 
U.S.  Fish  and  Wildlife  Service  is 
granted  the  authority  to  detain,  refuse 
clearance  of,  or  seize  any  fish  or  wildlife 
or  plants  that  are  imported  into  the 
United  States  in  violation  of  CITES. 
Regulations  contained  in  50  CFR 
§  14.53(c)  indicate  that  refusal  of 
clearance  of  imported  wildlife  is 
warranted  if  there  are  reasonable 
grounds  to  believe  that  documentation 
for  the  clearance  of  such  wildlife  is  not 
valid.  Similarly,  regulations  contained 
in  50  CFR  §  23.12(a)(2)  require  that  all 
imports  of  Appendix  II  wildlife  into  the 
United  States  be  accompanied  by  a  valid 
foreign  export  permit  or  re-export 
certificate,  unless  an  exemption  applies. 
The  Service  agrees  with  Notification  to 
the  Parties  No.  800  and  believes  that  any 
permits  issued  for  the  indicated  species 
by  the  affected  countries  are  not  valid 
because  required  findings  of  "non- 
detriment"  and/or  lawful  acquisition 
have  not  been  credibly  demonstrated  by 
the  exporting  countries  in  light  of  the 
significant  trade  level  in  particular 
Appendix  II  species. 


Summary  of  U.S.  Prohibitions  Pursuant  to  Notices  of  Information  (NOI) 

[NOI22:  Effective  July  30,  1991;  NOI23:  Effective  December  22,  1994;  NOI24:  Effective  June  3,  1995;  NOI25:  Effective  Date  of  Publication) 


Country 


Argentina  .. 
Azerbaijan 

China  

Gtiana , 

India 


Indonesia 


Latvia 

Lithuania 

Madagascar 


NOI  No. 


23 
23 
23 
25 
23 

23 

23 
23 
24 


Species 


Lama  guanicoe. 

Felis  lynx. 

Ptyas  mucosus. 

Kinixys  beliiana,  K.  erosa,  K.  tiomeana. 

Rana  tigerina. 

Rana  hexadactyla 

Cacatua  sulphurea. 

Ptyas  mucosus. 

Felis  lynx. 

Felis  lynx. 

Coracopsis  vasa. 
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Summary  of  U.S.  Prohibitions  Pursuant  to  Notices  of  Information  (NOI)— Continued 

(NOI22:  Effectve  Jiiy  30,  1991;  NOI23;  Effective  Decembef  22,  1994;  NOI24:  Effective  June  3,  1995;  NOI25:  Effective  Date  ot  PutXtcation) 


Country 


MoWova  .... 

Peru 

SokxTxm  Is. 

Tanzania  ... 


Ttiailand 
Turkey  . 
Ukraine 


NOI  No. 


23 
23 
24 

23&24 


22 

25 
23 


Species 


Ctiamaeleo    spp.    (except    Ctiameleo    lateralis,    C.    oustaleti.    C.    pardalis,    C. 

verrucosus). 
Ptwlsuma  spp.  (except  Ptielsuma  laticauda.  P.  lineata,  P.  madagascariensis.  P. 

quadnocellata). 
Felis  lynx 

Aratinga  eryttirogenys. 
Ornrthoptera  urvillianus. 
Ornrthoptera  vtctonae. 
Agapornis  fisctien. 
Eryx  colUxinus 
Geochelone  pardalis. 
Malacoctiersus  tornieri. 
Poicephalus  crytoxanttuis. 
Poicephalus  meyen. 
Poicephalus  rufiventns. 
Tauraco  fischen. 

All  CITES-listed  wikllrfe  (aninieUs  only). 
Testudo  graeca. 
Fetis  lynx. 


The  subjects  of  this  notice  are  as 
follows: 

A.  SUBJECT:  China:  ban  on  imports  of 
specimens  of  leopard  cat  [Prionailurus 
benga]ensis]{=  Felis  bengalensis). 

Source  of  Foreign  Law  Information: 
QTES  Secretariat  Notification  to  the 
Parties  No.  873,  issued  on  August  31, 
1995,  calls  on  Parties  to  lift  the 
suspension  of  imports  of  Prionailurus 
bengalensis  {=Felis  bengalensis) 
specimens  from  China. 

Action  by  the  Fish  and  Wildlife 
Service:  Since  the  publication  of  Notice 
of  Information  No.  24  (60  FR  26897).  the 
Secretariat  has  received  information 
from  the  Management  Authority  of 
China  relating  to  its  implementation  of 
the  recommendations  of  the  Animals 
Committee  on  significant  levels  of  trade 
in  Prionailurus  bengalensis  [=Felis 
bengalensis].  The  Secretariat  is  satisfied 
that  China  has  initiated  the  action 
necessary  to  implement  these 
recommendations.  Therefore,  the 
Standing  Committee's  recommendation 
to  the  Parties  to  suspend  imports  of 
specimens  of  Prionailurus  bengalensis 
(=Felis  bengalensis]  is  hereby 
withdrawn. 

B.  SUBJECT:  Ghana:  ban  on  imports 
of  specimens  of  Bell's  hinge-back 
tortoise  [Kinixys  belliana],  Eroded 
hinge-back  tortoise  [Kinixys  erosa],  and 
Home's  hinge-back  tortoise  [Kinixys 
homeana]. 

This  is  a  Schedule  III  Notice:  Wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance,  or 
seizure  and  forfeiture  if  imported  into 
the  United  States. 

Source  of  Foreign  Law  Information: 
CITES  Secretariat  Notification  to  the 
Parties  No.  873,  issued  on  August  31, 


1995,  calls  on  Parties  to  suspend 
imports  of  Bell's  hinge-back  tortoise 
[Kinixys  belliana].  Eroded  hinge-back 
tortoise  [Kinixys  erosa],  and  Home's 
hinge-back  tortoise  [Kinixys  homeana] 
specimens  from  Ghana. 

Action  by  the  Fish  and  Wildlife 
Service:  Based  on  information  received, 
Ghana  has  not  satisfactorily 
implemented  the  recommendations  of 
the  CITES  Standing  Committee. 
Specifically,  the  Management  Authority 
of  Ghana  must  advise  the  CITES 
Secretariat  of  the  following:  that  export 
quotas  have  been  established  for 
specimens  of  Kinixys  belliana.  Kinixys 
erosa  and  Kinixys  homeana.  Therefore, 
in  accordance  with  the  responsibility  of 
the  United  States  under  CITES,  and 
effective  immediately  and  until  further 
notice  from  the  U.S.  Fish  and  Wildlife 
Service,  no  shipments  of  specimens  of 
Bell's  hinge-back  tortoise  [Kinixys 
belliana].  Eroded  hinge-back  tortoise 
[Kinixys  erosa),  and  Home's  hinge-back 
tortoise  [Kinixys  homeana]  may  be 
imported  into  the  United  States,  directly 
or  indirectly,  from  Ghana,  unless  an 
exemption  in  CITES  Article  VII  applies. 

C.  SUBJECT:  Turkey:  ban  on  imports 
of  specimens  of  Greek  tortoise  [Testudo 
graeca). 

This  is  a  Schedule  III  Notice:  Wildlife 
subject  to  this  notice  is  subject  to 
detention,  refusal  of  clearance,  or 
seizure  and  forfeiture  if  imported  into 
the  United  States. 

Source  of  Foreign  Law  Information: 
CITES  Secretariat  Notification  to  the 
Parties  No.  873.  issued  on  August  31, 
1995,  calls  on  Parties  to  suspend 
imports  of  Testudo  graeca  specimens 
from  Turkey. 


Action  by  the  Fish  and  Wildlife 
Service:  Based  on  information  received, 
Turkey  has  not  satisfactorily 
implemented  the  recommendations  of 
the  CITES  Standing  Committee. 
Specifically,  the  Management  Authority 
of  Turkey  must  advise  the  CITES 
Secretariat  of  the  following:  that  export 
quotas  have  been  established  for 
specimens  of  Testudo  graeca.  Therefore, 
in  accordance  with  the  responsibility  of 
the  United  States  under  CITES,  and 
effective  immediately  and  until  further 
notice  from  the  U.S.  Fish  and  Wildlife 
Service,  no  shipments  of  specimens  of 
Greek  tortoise  [Testudo  graeca]  may  be 
imported  into  the  United  States,  directly 
or  indirectly,  horn  Turkey,  unless  an 
exemption  in  CITES  Article  VII  applies. 

Dated:  December  21,  1995. 

George  T.  Frampton,  Jr,, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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Convention  on  International  Trade  in 
Endangered  Species  (CITES) 
Notification;  Clarification  of 
Prohibitions  Based  on 
Recommendations  From  CITES 
Secretariat  on  Prohibitions  of  Trade  in 
Certain  Animal  Species  From  Certain 
Countries 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  clarify  the  import  restrictions  that 
were  announced  by  the  U.S.  Fish  and 
Wildlife  Service  (Service)  in  Notice  of 


Information  (NOI)  No.  23,  published  in 
the  Federal  Register  on  December  7, 
1994  (59  FR  63101),  and  NOI  No.  24, 
published  in  the  Federal  Register  on 
May  19.  1995  (60  FR  26897),  by 
establishing  an  exception  to  the 
prohibitions  described  in  these  notices. 
These  Notices  were  issued  pursuant  to 
Convention  on  International  Trade  in 
Endangered  Species  (CITES) 
Notification  to  the  Parties  No.  800, 
issued  on  April  21. 1994,  and  No:  833, 
issued  on  January  20, 1995, 
respectively.  This  notice  establishes 
that,  until  further  notice,  shipments  of 
specimens  of  a  species  of  wildlife  from 
countries  that  are  subject  to  the 
prohibitions  announced  in  Notices  of 
Information  No.  23  and  No.  24  and 
CITES  Notifications  No.  800  and  No. 
833  for  that  species,  may  be  imported 
into  the  United  States  from  an 
intermediary  country  (country  of  re- 
export) only  if:  such  shipments  are 
accompanied  by  acceptable  CITES 
documents  proving  that  the  wildlife 
specimens  involved  were  imported  into 
that  re-exporting  country  prior  to  the 
date  of  issuance  of  the  earliest  CITES 
Notification  (No.  800  or  No.  833)  that 
applied  to  that  specimen. 
DATES:  This  notice  is  effective  on 
January  23,  1996.  This  notice  will  be 
effective  until  further  notice. 
ADDRESSES:  Dr.  Susan  Lieberman,  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  420C,  Arlington.  VA 
22203.  regarding  Notifications  to  the 
Parties,  or  Thomas  Slriegler,  Special 
Agent  in  Charge.tnvestigations,  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Law  Enforcement,  4401  N.  Fairfax 
Drive.  Room  500.  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  S.  Lieberman,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  telephone  (703)358-2093, 
regarding  Notification  to  the  Parties,  or 
Thomas  Striegler,  Special  Agent  in 
Charge,  Investigations,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Law 
Enforcement,  telephone  (703)358-1949, 
for  enforcement  actions. 
SUPPLEMENTARY  INFORMATION:  Since  the 
publication  by  the  Service  of  NOI  23 
and  NOI  24,  concern  has  been  expressed 
by  some  of  the  CITES  Party  countries 
(especially  those  that  re-export  finished 
products  containing  wildlife)  that 
existing  stockpiles  of  specimens  of 
species  that  were  in  fact  imported  into 
these  Party  countries  prior  to  the 
issuance  of  CITES  Notification  numbers 
800  and  833  are  still  subject  to  the 
prohibitions  established  in  NOI  23  and 
NOI  24.  The  Service  agrees  that  such 
specimens  should  not  be  subject  to  the 


prohibitions  established  in  NOI  23  and 
NOI  24.  Therefore,  the  Service  will 
allow  the  import  of  shipments  of  such 
re-exported  specimens  into  the  United 
States  only  in  the  circumstance  that 
these  shipments  are  accompanied  by  a 
copy  of  an  original  CITES  permit  that 
proves  that  these  specimens  were 
imported  into  the  country  of  re-export 
prior  to  the  issuance  of  the  earliest 
CITES  Notification  (No.  800  or  No.  833) 
that  applied  to  the  specimen.  Shipments 
of  specimens  of  species  that  are  subject 
to  NOI  23  must  be  accompanied  by  a 
copy  of  an  original  CITES  permit  that 
proves  that  such  specimens  were 
imported  into  the  country  of  re-export 
prior  to  April  21,  1994.  Shipments  of 
specimens  of  species  that  are  subject  to 
NOI  24,  that  were  not  subject  to  NOI  23, 
must  be  accompanied  by  a  copy  of  an 
original  CITES  permit  that  proves  that 
such  specimens  were  imported  into  the 
country  of  re-export  prior  to  January  20, 
1995.  This  acceptable  documentation 
must  be  in  the  form  of  a  copy  of  the 
actual  export  permit  or  re-export 
certificate  issued  by  the  country  of 
export  or  re-export  that  documents  the 
legal  shipment  of  the  specimens  in 
question  into  the  country  that  wishes  to 
ship  the  same  specimens  to  the  United 
States,  and  a  document  that  shows  that 
actual  import  took  place  prior  to  April 
21, 1994,  or  January  20, 1995. 
whichever  date  applies. 

Dated:  December  21, 1995. 
George  T.  Frampton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
|FR  Doc.  96-812  Filed  1-22-96;  8:45  ami 
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Nationar  PvKK  Service 

Genera;  M-snagement  Plan/ 
Environmental  Impact  Statement  for 
Orego"  C<ives  National  Monument, 

Oregon 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Oregon  Caves  National 
Monument. 

A  General  Management  Plan  sets  forth 
the  basic  management  philosophy  for  a 
unit  of  the  National  Park  System  and 
provides  the  strategies  for  addressing 
issues  and  achieving  identified 
management  objectives  for  that  unit.  In 
the  GMP/EIS  and  its  accompanying 
public  review  process,  the  National  Park 
Service  will  formulate  and  evaluate  the 


environmental  impacts  of  a  range  of 
alternatives  to  address  distinct 
management  strategies  for  the  park, 
including  resource  protection  and 
visitor  use.  The  plan  will  guide  the 
management  of  natural  and  cultural 
resources  and  visitor  use  of  those 
resources  for  the  next  15  years. 
Development  concept  plans  for  selected 
facilities  may  be  included  with  the 
GMP. 

Scoping  is  the  term  given  to  the 
process  by  which  the  scope  of  issues  to 
be  addressed  in  the  GMP/EIS  is 
identified.  Representatives  of  Federal, 
State  and  local  agencies,  American 
Indian  tribes,  private  organizations  and 
individuals  from  the  general  public  who 
may  be  interested  in  or  affected  by  the 
proposed  GMP/EIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  All  comments  received  will 
become  part  of  the  public  record  and 
copies  of  comments,  including  any 
names,  addresses  and  telephone 
numbers  provided  by  respondents,  may 
be  released  for  public  inspection. 

Among  the  major  issues  likely  to  be 
addressed  in  the  Oregon  Caves  GMP/EIS 
are  the  protection  of  cave  resources,  the 
relationship  of  forest  ecology  to  cave 
ecosystems,  water  quality,  viewshed 
protection,  and  the  array  of  visitor 
services  that  may  be  provided  by  park 
and  concession  staff.  A  full  range  of 
alternatives,  including  "no  action"  and 
"minimum  requirements"  alternatives, 
will  be  considered  in  the  GMP/EIS  to 
address  these  and  other  issues  that  may 
emerge  during  the  planning  process. 

The  draft  GMP/EIS  is  expected  to  be 
available  for  public  review  by  early 
1997  with  the  final  version  of  the  GMP/ 
EIS  and  the  Record  of  Decision  to  be 
completed  by  the  end  of  1997. 

The  responsible  official  is  Stanley  T. 
Albright,  Field  Director,  Pacific  West 
Area,  National  Park  Service. 

DATES:  Public  scoping  meetings  will  be 
held  Tuesday,  19  March  1996,  7:00-9:00 
p.m.  at  the  Illinois  Valley  Senior  Center, 
520  E.  River  Street.  Cave  Junction,  OR 
97523  and  Thursday,  21  March  1996, 
7:00-9:00  p.m.  in  the  Grants  Pass  City 
Council  Chambers.  101  NW  "A"  Street, 
Grants  Pass,  OR  97526.  Written 
comments  on  the  scope  of  the  issues 
and  alternatives  to  be  analyzed  in  the 
GMP/EIS  should  be  received  no  later 
than  30  April  1996. 

ADDRESSES:  Written  comments 
concerning  the  GMP/EIS  should  be  sent 
to  the  Superintendent.  Oregon  Caves 
National  Monument,  19000  Caves 
Highway,  Cave  Junction,  OR  97523. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Supenntendent,  Oregon  Caves  National 
Monument  at  the  above  address  or  at 
telephone  number  (541)  592-2100. 

Dated:  December  18. 1995. 
William  C.  Walters. 

Deputy  Field  Director,  Pacific  West  Area, 

National  Park  Service. 

|FR  Doc.  96-888  Filed  1-22-96;  8:45  ami 

MLUNO  COOC  4310-70-M 


Dayton  Aviation  Heritage  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Dayton  Aviation  Heritage  Commission. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463). 
MEETING  DATE  AND  TIME:  Monday, 
February  26.  1996;  5:15  p.m.  to  6:30 
p.m. 

ADDRESSES:  Innerwest  Priority  Board 
conference  room.  1024  West  Third 
Street.  Dayton.  Ohio  45407. 
AGENDA  TOPICS  INCLUDE:  Update  on  the 
park  and  general  management  plan. 
This  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  first-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent,  Dayton  Aviation,  one 
week  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gibson,  Superintendent, 
Dayton  Aviation,  National  Park  Service, 
P.O.  Box  9280,  Wright  Brothers  Station, 
Dayton,  Ohio  45409,  or  telephone  513- 
225-7705. 

SUPPt-EMENTARY  INFORMATION:  The 
Dayton  Aviation  Heritage  Commission 
was  established  by  Public  Law  102-419, 
October  16.  1992. 

Dated:  )anuary  9.  1996. 
William  W.  Scfaenk. 

Field  Director.  Midwest  Field  Area. 

jFR  Doc.  96-889  Filed  1-22-96;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  731-TA-740 
(Preliminary)] 

Sodium  Azide  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 


ACTION:  Institution  and  scheduling  of  a 
preliminary  antidumping  investigation. 


•85 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
740  (Preliminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930,  as  amended  by 
section  212(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA),  Public  Law 
103-465,  108  Stat.  4809  (1994)  (19 
U.S.C.  1673b(a))  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  sodium  azide, 
provided  for  in  subheading 
2850.00.50.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B),  the  Commission  must 
complete  preliminary  antidumping 
investigations  in  45  days,  or  in  this  case 
by  March  1,  1996.  The  Commission's 
views  are  due  at  the  Department  of 
Commerce  within  5  business  days 
thereafter,  or  by  March  8. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  Ianuar>'  16,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
assessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp;//ftp. usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  January  16.  1996,  by  American 
Azide  Corporation,  Las  Vegas,  Nevada. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  mu.st  file  an 
entry  of  appearance  with  the  Secretary 


to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  preliminai-y 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference. — The  Commissioiv's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  a.m.  on  February 
6,  1996,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Fred  Ruggles  (202-205-3187) 
not  later  than  February  2,  1996,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
February  9, 1996,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 


be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII,  as  amended  by  the  URAA. 
This  notice  is  published  pursuant  to  section 
207.12  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  January  17, 1996. 
Donna  R.  Koehnke, 
Secretary. 
(PR  Doc.  96-765  Filed  1-22-96;  8:45  am] 
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JUDICIAL  CONFEF^bNE 
UNITED  STATES 
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Hearings  of  the  Judicial  Conference 
Advisory  Committees  on  Rules  of 
Appellate  and  Bankruptcy  P-^oceau^e 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committees  on 
Rules  of  Appellate  and  Bankruptcy 
Procedure. 

ACTION:  Notice  of  cancellation  of  open 
hearings. 

SUMMARY:  The  public  hearing  on  the 
preliminary  draft  of  proposed 
amendments  to  the  Federal  Rules  of 
Appellate  Procedure,  scheduled  to  be 
held  in  Denver,  Colorado,  on  January 
22,  1996,  has  been  cancelled.  The  public 
hearing  on  the  preliminary  draft  of 
proposed  amendments  to  the  Federal 
Rules  of  Bankruptcy  Procedure, 
scheduled  to  be  held  in  Washington, 
D.C.,  on  February  9,  1996,  has  been 
cancelled.  [Original  notice  of  both 
hearings  appeared  in  the  Federal 
Register  of  October  5,  1995  (60  FR 
52207).]. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administration  Office  of 
the  United  States  Courts,  Washington, 
D.C.,  telephone  (20)  273-1820. 

Dated:  January  17, 1996. 
John  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  96-808  Filed  1-22-96;  8:45  am] 
BILUNG  COOE  2210-01-M 


DEFARTMENI  OF  JuS'lCE 
Information  Collection  UnOer  Review 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 


This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  from  the  date  listed  at  the  top 
of  this  page  in  the  Federal  Register. 
This  process  is  conducted  in  accordance 
with  5  Code  of  Federal  Regulation.  Part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item{s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Seciu-ity  Staff, 
Attention:  Department  Clearance 
Officer.  1001  G  Street,  NW., 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the  . 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  enhance  tne  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

The  proposed  collection  is  listed 
below: 

(1)  Type  of  information  collection. 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection. 
The  Parole  Data  Survey  and  the 
Probation  Data  Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 


Department  sponsoring  the  collection. 
Form  CJ7— The  Parole  Data  Survey, 
CJ8 — The  Probation  Data  Survey. 
Bureau  of  Justice  Statistics,  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  Local  or  Tribal 
Governments.  Other:  Federal 
Government.  These  data  provide  the 
Bureau  of  Justice  Statistics  with 
aggregate  information  about  offenders 
under  the  supervision  of  parole  and 
probation  agencies  across  the  country. 
Data  is  collected  from  93  central 
respondents  and  234  local  respondents. 
Since  over  70%  of  5.1  million  offenders 
under  correctional  supervision  are 
under  parole  or  probation  supervision  it 
is  essential  for  any  criminal  justice 
reporting  system  to  include  this 
segment. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  327  responses  per  year  at  1.50 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection.  491  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  January  17, 1996. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  96-796  Filed  1-22-96;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-244] 

Rochester  Gas  and  Electric 
Corporation,  R.  E.  Ginna  Nuclear 
Power  Plant  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.  S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18,  issued  to  Rochester  Gas  and  Electric 
Corporation  (the  licensee)  for  operation 
of  the  Ginna  Nuclear  Power  Plant 
(Ginna),  located  at  the  licensee's  site  in 
Wayne  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  addresses 
potential  environmental  issues  related 
to  the  licensee's  application  dated  May 
26,  1995,  as  supplemented  by  letters 
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dated  July  17.  1995.  August  14.  1995. 
August  31.  1995.  September  18.  1995. 
October  6.  1995.  October  18.  1995. 
November  1.  1995.  November  16.  1995. 
two  letters  of  November  20,  1995. 
November  21.  1995.  November  22.  1995. 
two  letters  of  November  27.  1995, 
November  30.  1995.  December  8, 1995. 
and  December  28,  1995.  The  proposed 
action  will  replace  the  existing  Ginna 
Technical  Specifications  (TSs)  in  their 
entirety  with  a  new  set  of  TSs  based  on 
Revision  1  to  NUREG-1431.  'Standard 
Technical  Specifications  Westinghouse 
Plants."  and  the  existing  Ginna  TSs. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC  Interim  Policy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Reactors,"  (52  FR 
3788.  February  6.  1987)  and  later  the 
Final  Policy  Statement  (58  FR  39132. 
July  22,  1993),  addressed  this  need. 
Subsequently,  the  Commission's 
regulations  in  10  CFR  50.36  were 
revised  in  accordance  with  the  goals 
stated  in  the  policy  statements  (60  FR 
36953.  July  19.  1995).  To  facilitate  the 
development  of  individual  improved 
TSs,  each  reactor  vendor  owners  group 
(OG)  and  the  NRC  staff  developed 
standard  TS  (STS).  For  Westinghouse 
plants,  the  STS  are  published  as 
NUREG-1431.  and  this  document  was 
the  basis  for  the  new  Ginna  TS.  The 
NRC  Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the  STS 
and  made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  to  the  STS  by  operating 
plants. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1431  and  on  guidance 
provided  in  the  Final  Policy  Statement. 
Its  objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  OG. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-tecnnical  (administrative) 
changes,  which  were  intended  to  make 


the  ITS  easier  to  use  for  plant  operations 
personnel.  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformatting  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  Ginna  TS  has  undergone 
these  typyes  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
the  licensee  have  used  NUREG-1431  as 
guidance  to  reformat  the  TS  and  make 
other  administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
Ginna  TS  but  did  not  meet  the  criteria 
set  forth  in  the  Final  Policy  Statement 
for  inclusion  in  the  TS.  In  general,  the 
proposed  relocation  of  items  in  the 
Ginna  TS  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  appropriate 
plant-specific  programs,  procedures  and 
ITS  Bases  follows  the  guidance  of  the 
Westinghouse  STS  (NUREG-1431). 
Once  these  items  have  been  relocated  by 
removing  them  from  the  TS  to  licensee- 
controlled  documents,  the  licensee  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-approved 
control  mechanisms  which  provide 
appropriate  regulatory  and  procedural 
means  to  control  changes. 

3.  More  restrictive  requirements, 
which  consist  of  proposied  Ginna  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
existing  Ginna  TS.  or  are  additional 
restrictions  which  are  not  in  the  existing 
Ginna  TS  but  are  contained  in  NUREG- 
1431.  Examples  of  more  restrictive 
requirements  include:  placing  a 
Limiting  Condition  for  Operation  (LCO) 
on  plant  equipment  that  is  not  required 
by  the  present  TS  to  be  operable;  more 
restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  Ginna  TS 
which  provided  little  or  no  safety 
benefit  and  placed  unnecessary  burdens 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRC  action  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  Ginna  as 
described  in  the  staffs  Safety  Evaluation 
(SE)  which  will  be  issued  with  the 
license  amendment. 

In  addition  to  the  changes  described 
above,  the  licensee  proposed  certain 
changes  to  the  existing  TSs  that 
deviated  from  the  STSs  in  NUREG-1431 
and  constitute  a  relaxation  of  the 
existing  TS.  Each  of  these  additional 
proposed  changes  is  described  in  the 
licensee's  application  and  in  the  staffs 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
(60  FR  49636)  and  Notice  of 


Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration,  Determination, 
and  Opportunity  for  a  Hearing  (60  FR 
60371).  These  changes  have  been 
justified  on  a  case-by-case  basis  for 
Ginna  as  described  in  the  staffs  SE 
which  will  be  issued  with  the  license 
amendment. 

Environmental  Impacts  of  the  Pmposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  facility  radiation  levels  or  facility 
radiological  effluents. 

Changes  that  are  administrative  in 
nature  have  been  found  to  have  no  effect 
on  technical  content  of  the  TS,  and  are 
acceptable.  The  increased  clarity  and 
understanding  these  changes  bring  to 
the  TS  are  expected  to  improve  the 
operator's  control  of  the  plant  in  normal 
and  accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
10  CFR  50.36.  the  guidelines  of 
NUREG-1431  and  the  Final  Policy 
Statement,  and,  therefore,  to  be 
acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  unnecessary  burdens 
on  the  licensee,  their  removal  from  the 
TS  was  found  to  be  justified.  In  most 
cases,  relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  Ginna.  Generic 
relaxations  contained  in  NUREG-1431 
as  well  as  proposed  deviations  from 
NUREG-1431  have  also  been  reviewed 
by  the  NRC  staff  and  have  been  found 
to  be  acceptable. 

In  summary,  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 


I 


I 


Federal  Reoister  /  Vol.  61,  No.  15  /  Tuesday.  January  23.  1996  /  Notices 


1787 


health  and  safety  of  the  public  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Comn\ission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  h  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  As  an  alternative  to 
the  proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Ginna 
Nuclear  Power  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  December  20,  1995,  the  staff 
consulted  with  the  New  York  State 
official,  Mr.  F.  William  Valentino,  State 
Liaison  Officer  of  the  New  York  State 
Energy  Research  and  Development 
Authority,  regarding  the  environmental 
impact  of  the  proposed  action.  The  state 
official  had  no  comments. 

Finding  of  No  Significant  imp  act 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 


Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 
For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
May  26, 1995,  and  supplemental  letters 
dated  July  17.  1995,  August  14,  1995, 
August  31,  1995.  September  18.  1995. 
October  6,  1995,  October  18,  1995, 
November  1, 1995.  November  16,  1995, 
two  letters  of  November  20,  1995, 
November  21.  1995.  November  22, 1995, 
two  letters  of  November  27,  1995. 
November  30.  1995,  December  8,  1995, 
and  December  28,  1995,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street. 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Rochester  Public  Library,  115  South 
Avenue,  Rochester,  NY  14610. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Led\  Hri!  }'<   ^larsfi. 

Director.  Froject  Directorate  1-7,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  96-809  Filed  1-22-96;  8:45  ami 

BILUNG  CODE  7590-01-P 


[Docket  Nc   SO-155] 

Consumer^,  Pcwe'  Company  (Big  Rock 
Pomi  Plant)    Ene'-nDtion 

1 

Consumers  Power  Company  (CPCo, 
the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-6  which 
authorizes  operation  of  the  Big  Rock 
Point  Plant  (the  facility).  The  facility 
consists  of  a  boiling  water  reactor 
located  at  the  licensee's  site  in 
Charlevoix  County.  Michigan.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

Pursuant  to  10  CFR  50.12(a),  the  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations  (1) 
which  are  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
and  (2)  where  special  circumstances  are 
present. 

Section  III.D.l.(a)  of  Appendix  J 
(Option  A]  to  10  CFR  Part  50  requires 
the  performance  of  three  Type  A 
containment  integrated  leak  rate  tests 
(ILRTs)  at  approximately  equal  intervals 


during  each  of  the  10-year  service 
periods  of  the  primary  containment. 

m 

By  letter  dated  November  8,  1995,  the 
licensee  requested  a  one-time  schedular 
exemption  from  the  "approximately 
equal  time  intervals"  requirement  of  10 
CFR  Part  50,  Appendix  J,  Section 
III.D.l.(a).  Specifically,  the  proposed 
exemption  would  allow  CPCo  to  delay 
the  Type  A  test  until  the  January  1997 
refueling  outage.  The  interval  between 
the  Type  A  tests  would  increase  from  47 
months  to  59  months. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12, 
paragraph  (a)(2)(ii).  as  the  basis  for  the 
exemption.  In  10  CFR  Part  50  Appendix 
J,  it  states  that  the  purpose  of  the  Type 
A,  B.  and  C  tests  is  to  assure  that  leakage 
through  the  primary  containment  shall 
not  exceed  the  allowable  leakage  rate 
values  as  specified  in  the  technical 
specifications  or  associated  bases.  CPCo 
stated  that  the  existing  Type  B  and  Type 
C  tests,  which  are  unaffected  by  this 
proposed  change,  will  continue  to 
detect  leakage  through  containment 
valves,  penetrations,  and  airlocks. 

The  licensee  has  analyzed  the  results 
of  previous  Type  A  tests  performed  at 
the  Big  Rock  Point  Plant  to  show 
adequate  containment  performance.  The 
licensee  will  continue  to  conduct  Type 
B  and  Type  C  local  leak  rate  tests  which 
historically  have  been  shown  to  be  the 
principal  means  of  detecting 
containment  leakage  paths  with  the 
Type  A  tests  confirming  the  Type  B  and 
C  tests  results.  It  is  also  noted  that  the 
licensee  would  perform  a  general 
inspection  of  accessible  interior  or 
exterior  surfaces  of  the  containment 
structures  and  components  although  it 
is  only  required  by  Appendix  J  to  be  " 
conducted  in  conjunction  with  Type  A 
tests. 

The  testing  history  and  structural 
capability  of  the  containment  establish 
that  there  is  significant  assurance  that 
the  extended  interval  between  Type  A 
tests  will  not  adversely  impact  the  leak- 
tight  integrity  of  the  containment  and 
that  performance  of  the  Type  A  test  is 
not  necessary  to  meet  the  underlying 
purpose  of  Appendix  J. 

Tne  alternative  actions  proposed  by 
the  licensee  in  the  exemption  request 
provide  reasonable  assurance  that 
leakage  will  not  exceed  acceptable 
levels.  Therefore,  granting  this 
exemption  does  not  present  an  undue 
risk  to  public  health  and  safety. 

The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  test  leak  rate  tests  at 
intervals  during  the  10-year  service 
period  is  to  ensure  that  any  potential 
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leakage  [Mithways  through  the 
containment  boundary  are  identiHed 
within  a  time  span  that  prevents 
significant  degradation  from  continuing. 

The  licensee  notes  that  the  results  of 
the  Type  A  testing  have  been 
confirmatory  of  the  Type  B  and  Type  C 
tests  which  will  continue  to  be 
performed.  The  licensee  has  stated  that 
it  will  perform  the  general  inspection  of 
accessible  interior  or  exterior  surfaces  of 
the  containment  structures  and 
components  although  it  is  only  required 
by  Appendix  J  to  be  conducted  in 
conjunction  with  Typ>e  A  tests.  The  NRC 
staff  considers  that  these  inspections, 
though  limited  in  scope,  provide  an 
important  added  level  of  confidence  in 
the  continued  integrity  of  the 
containment  boundary. 

The  NRC  staff  has  also  made  use  of 
the  information  in  a  draf^  staff  report. 
NUREG-1493.  "Performance-based 
Containment  Leak-Test  Program." 
which  provides  the  technical 
justification  for  Option  B  of  Appendix  J 
which  includes  a  10-year  test  interval 
for  Type  A  tests.  The  Type  A  test 
measures  overall  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leak  rate  tests  (Type  B  and  Type 
C).  According  to  results  given  in 
NUREG-1493,  out  of  180  ILRT  reports 
covering  110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  5  ILRT  failures  were  found 
which  local  leakage  rate  testing  could 
not  detect.  This  is  3  percent  of  all 
failures.  This  study  agrees  well  with 
previous  NRC  staff  studies  which  show 
that  Type  B  and  Type  C  testing  can 
detect  a  very  large  f)ercentage  of 
containment  leaks.  The  Big  Rock  Point 
Plant  experience  has  also  been 
consistent  with  these  results. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC).  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
preparation  of  Option  B  to  Appendix  J. 
NUMARC  collected  results  of  144  ILRTs 
from  33  units;  23  ILRTs  exceeded  1  L». 
Of  these,  only  nine  were  not  Type  B  or 
Type  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-found  leakage  was  less  than  2  L,;  in 
one  case  the  leakage  was  found  to  be 
approximately  2  L,;  in  one  case  the 
leaikage  was  less  than  3  L.:  one  case 
approached  10  L,;  and  in  one  case  the 
as-found  leakage  was  found  to  be 
approximately  21  L,.  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 


was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  La  (approximate 
200  U.  as  discussed  in  NUREG-1493). 
Therefore,  based  on  these 
considerations,  it  is  unlikely  that  an 
extension  of  one  cycle  for  the 
performance  of  the  Appendix  |,  Type  A 
test  at  the  Big  Rock  Point  Plant  would 
result  in  significant  degradation  of  the 
overall  containment  integrity.  As  a 
result,  the  application  of  the  regulation 
in  these  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Therefore,  special 
circumstances  exist  pursuant  to  10  CFR 
50.12(a)(2)(ii). 

Thus,  the  staff  concludes  that  an 
exemption  from  the  requirements  of 
paragraph  III. D.  1(a)  of  Appendix  J  to  10 
CFR  Part  50  should  be  granted.  The 
Commission  further  determines  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(ii)  are  present  justifying 
the  exemption;  namely,  that  application 
of  the  regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12, 
that  this  exemption  is  authorized  by 
law.  and  will  not  present  an  undue  risk 
to  the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(a)(2)(ii)  are 
present  in  that  application  of  the 
regulation  in  these  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

Therefore,  the  Commission  hereby 
grants  the  exemption  from  10  CFR  Part 
50.  Appendix  J.  Section  III.D.l.(a)  to  the 
extent  that  the  Appendix  J  test  interval 
for  performing  Type  A  tests  may  be 
extended  one  cycle  until  the  January 
1997  refueling  outage,  on  a  one-time 
basis  only,  for  the  Big  Rock  Point  Plant, 
provided  that  the  general  containment 
inspection  is  performed  and  as 
described  in  Section  III  above. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  (61  FR  422). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  January  1996. 


For  the  Nuclear  Regulatory  Commission. 
lack  W.  Roe. 

Director.  Division  of  Reactor  Projects — III/IV. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  96-810  Filed  1-22-96:  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Section  304  Determinations;  Policies 
and  Practices  of  the  Government  of 
Colombia  Concerning  the  Exportation 
of  Bananas  to  the  European  Union 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  determinations. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
pursuant  to  section  304(a)(l)(A)(ii)  of 
the  Trade  Act  of  1974.  as  amended  ("the 
Trade  Act")  that  certain  acts,  policies 
and  practices  of  the  Government  of 
Colombia  affecting  U.S.  companies  that 
export  bananas  from  Colombia  to  the 
European  Union  (EU)  are  actionable 
under  section  301(b)(1).  The  USTR  has 
further  determined  pursuant  to  section 
304(a)(1)(B)  of  the  Trade  Act  that,  in 
light  of  substantial  actions  by  the 
Government  of  Colombia  to  modify 
certain  of  its  practices  and  its 
commitments  to  take  certain  future 
actions,  the  appropriate  action  is  to 
direct  USTR  officials  to  implement  a 
process  aimed  at  addressing  the 
remaining  burden  or  restriction  on  U.S. 
commerce  while  monitoring  under 
section  306,  Colombia's  commitments 
made  on  January  9.  Finally,  the  USTR 
has  terminated  the  investigation 
initiated  pursuant  to  Section  302  of  the 
Trade  Act. 

DATES:  The  investigation  was  terminated 
effective  January  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Ives.  Deputy  Assistant  Trade 
Representative  for  the  Western 
Hemisphere.  (202)  395-5190.  or  Rachel 
Shub,  Assistant  General  Counsel,  (202) 
395-7305. 

SUPPLEMENTARY  INFORMATION:  On 
January  9,  1995,  the  USTR  initiated  an 
investigation  under  section  302(b)(1)(A) 
of  Ihe  Trade  Act  to  determine  whether, 
as  a  resuh  of  Colombia's 
implementation  of  the  Banana 
Framework  Agreement  (BFA)  with  the 
EU.  certain  acts,  policies  and  practices 
of  Colombia  regarding  the  exportation  of 
bananas  to  the  EU  are  unreasonable  or 
discriminatory  and  burden  or  restrict 
U.S.  commerce,  as  set  forth  in  section 
301(b)(1).  By  Federal  Register  notice 
dated  January  13, 1995  (60  FR  3283),  the 


USTR  requested  written  comments  on 
the  acts,  policies  and  practices  of  the 
Government  of  Colombia  covered  by  the 
investigation,  the  amount  of  any 
resulting  burden  or  restriction  on  U.S. 
commerce,  and  the  determination 
required  under  section  304  of  the  Trade 
Act.  On  September  26.  1995.  USTR 
initiated  an  investigation  of  the 
European  Union's  banana  import  regime 
pursuant  to  section  302(b)  of  the  Trade 
Act  (100  FR  52026;  October  4,  1995). 

Section  304(a)(1)(A)  of  the  Trade  Act 
requires  the  USTR  to  determine  whether 
any  act,  policy  or  practice  of  the 
Government  of  Colombia  described  in 
section  301(b)(1)  exists.  If  that 
determination  is  affitmative,  USTR  must 
determine,  subject  to  the  direction  of  the 
President,  what  action,  if  any,  is 
appropriate  in  response  to  any  such  act, 
policy  or  practice. 

Reasons  for  Determinations 

(1)  Colombia's  Acts,  Policies  and 
Practices 

On  the  basis  of  the  investigation 
undertaken  pursuant  to  section  302  of 
the  Trade  Act,  public  comments 
received  and  consultations  with  the 
Government  of  Colombia  and  affected 
U.S.  firms,  the  USTR  has  determined 
that  certain  acts,  policies  and  practices 
of  the  Government  of  Colombia  affecting 
U.S.  companies  that  export  bananas 
from  Colombia  to  the  European  Union 
are  actionable  under  section  301(b)(1). 
The  Colombian  decree  implementing 
the  BFA  replicates  discriminatory 
elements  of  the  EU  banana  regime  in 
requiring  U.S.  and  other  non-EU  firms 
exporting  bananas  from  Colombia  to 
present  and  export  certificate  in  order  to 
import  such  bananas  into  the  EU 
market,  while  exempting  primarily  EU 
firms  from  this  requirement. 
Furthermore.  Colombia's  participation 
in  the  BFA  haG  hindered  efforts  of  the 
United  States  and  se^^eral  Latin 
American  nations  to  persuade  the  EU  to 
revise  its  banana  import  regime. 

(2)  U.S.  Action 

Following  bilateral  consultations  with 
U.S.  officials.  Colombia  made 
substantial  modifications  in  its  banana 
►export  regime  aimed  at  providing  fair 
and  equitable  treatment  to  firms 
engaged  in  trade  in  bananas.  In 
addition,  on  January  9. 1996.  the  United 
States  and  Colombia  agreed  to  cooperate 
to  address  problems  and  trade 
distortions  created  by  the  EU  banana 
regime.  However,  because  Colombia  has 
jiot  fully  addressed  all  the  acts,  policies 
and  practices  found  actionable  pursuant 
to  section  301(b)(1),  the  USTR  has 
determined  that  the  appropriate  action 


at  this  time  is  lo  direct  USTR  officials 
to  implement  a  process  aimed  at 
addressing  the  remaining  burden  or 
restriction  on  U.S.  commerce  while 
monitoring,  under  section  306, 
Colombia's  commitments  made  on 
January  9.  Depending  on  these  efforts, 
the  USTR  may  seek  recommendations 
with  respect  to  any  alternatives 
pursuant  to  section  301(bJ(2). 
Irving  A.  Williamson, 
Chairman,  Section  301  Committee. 
[FR  Doc.  96-856  Filed  1-22-96;  8:45  ami 
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Section  304  Determinations;  Policies 
and  Practices  of  the  Government  of 
Costa  Rica  Concerning  the  Exportation 
o*  Bananas  to  the  European  Union 

agency;  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  determinations. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
pursuant  to  section  304(a)(l)(A)(ii)  of 
the  Trade  Act  of  1974,  as  amended  ("the 
Trade  Act")  that  certain  acts,  policies 
and  practices  of  the  Government  of 
Costa  Rica  affecting  U.S.  companies  that 
export  bananas  from  Costa  Rica  to  the 
European  Union  (EU)  are  actionable 
under  section  301(b)(1).  The  USTR  has 
further  determined  pursuant  to  section 
304(a)(1)(B)  of  the  Trade  Act  that,  in 
light  of  substantial  actions  by  the 
Government  of  Costa  Rica  to  modify 
certain  of  its  practices  and  its 
commitments  to  take  certain  future 
actions,  the  appropriate  action  is  to 
direct  USTR  officials  to  implement  a 
process  aimed  at  addressing  the 
remaining  burden  or  restriction  on  U.S. 
commerce  while  monitoring,  under 
section  306,  Costa  Rica's  commitments 
made  on  January  6.  Finally,  the  USTR 
has  terminated  the  investigation 
initiated  pursuant  to  Section  302  of  the 
Trade  Act. 

DATES:  The  investigation  was  terminated 
effective  January  10,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Ives,  Deputy  Assistant  Trade 
Representative  for  the  Western 
Hemisphere,  (202)  395-5190,  or  Rachel 
Shub.  Assistant  General  Counsel,  (202) 

S^P-.-£MENTARY  INFORMATION:  On 
January  9.  1995,  the  USTR  initiated  an 
investigation  under  section  302(b)(1)(A) 
of  the  Trade  Act  to  determine  whether, 
as  a  result  of  Costa  Rica's 
implementation  of  the  Banana 
Framework  Agreement  (BFA)  with  the 
EU,  certain  acts,  policies  and  practices 
of  Costa  Rica  regarding  the  exportation 


of  bananas  to  the  EU  art;  unruasonable 
or  discriminatory  and  burden  or  restrict 
U.S.  commerce,  as  set  forth  in  section 
301(b)(1).  By  Federal  Register  notice 
dated  January  13, 1995  (60  FR  3284),  the 
USTR  requested  written  comments  on 
the  acts,  policies  and  practices  of  the 
Government  of  Costa  Rica  covered  by 
the  investigation,  the  amount  of  any 
resulting  burden  or  restriction  on  U.S. 
commerce,  and  the  determinations 
required  under  section  304  of  the  Trade 
Act.  On  September  26.  1995.  USTR 
initiated  an  investigation  of  the 
European  Union's  banana  import  regime 
pursuant  to  section  302(b)  of  the  Trade 
Act  (100  FR  52026;  October  4.  1995). 

Section  403(a)(1)(A)  of  the  Trade  Act 
requires  the  USTR  to  determine  whether 
any  act,  policy  or  practice  of  the 
Government  of  Costa  Rica  described  in 
section  301(b)(1)  exists.  If  that 
determination  is  affirmative.  USTR  must 
determine,  subject  to  the  direction  of  the 
President,  what  action,  if  any,  is 
appropriate  in  response  to  any  such  act, 
policy  or  practice. 

Reasons  for  Determinations 

(1)  Costa  Rica's  Acts,  Policies  and 
Practices 

On  the  basis  of  the  investigation 
undertaken  pursuant  to  section  302  of 
the  Trade  Act.  public  comments 
received  and  consultations  with  the 
Government  of  Costa  Rica  and  affected 
U.S.  firms,  the  USTR  has  determined 
that  certain  acts,  policies  and  practices 
of  the  Government  of  Costa  Rica 
affecting  U.S.  companies  that  export 
bananas  from  Costa  Rica  to  the 
European  Union  are  actionable  under 
section  301fb)(l).  The  Costa  Rican 
decree  implementing  the  BFA  replicates 
discriminatory  elements  of  the  EU 
banana  regime  in  requiring  U.S.  and 
other  non-EU  firms  exporting  bananas 
from  Costa  Rica  to  present  an  export 
certificate  in  order  to  import  such 
bananas  into  the  EU  market,  while 
exempting  primarily  EU  firms  from  this 
requirement.  Furthermore,  Costa  Rica's 
participation  in  the  BFA  has  hindered 
efforts  of  the  United  States  and  several 
Latin  American  nations  to  persuade  the 
EU  to  revise  its  banana  import  regime. 

(2)  U.S.  Action 

Following  bilateral  consultations  with 
U.S.  officials.  Costa  Rica  made 
substantial  modifications  in  its  banana 
export  regime  aimed  at  providing  fair 
and  equitable  treatment  to  firms 
engaged  in  trade  in  bananas.  In 
addition,  on  January  6.  1996,  the  United 
States  and  Costa  Rica  agreed  to 
cooperate  to  address  problems  and  trade 
distortions  created  by  the  EU  banana 
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regime,  now  ever,  LifLdase  cost,)  i\;i  .i 
has  not  fully  addressed  all  the  acts, 
policies  and  practices  found  actionable 
pursuant  to  section  301(b)(1),  the  USTR 
has  determined  that  the  appropriate 
action  at  this  time  is  to  direct  USTR 
officials  to  implement  a  process  aimed 
at  addressing  the  remaining  burden  or 
restriction  on  U.S.  commerce  while 
monitoring,  under  section  306,  Costa 
Rica's  commitments  made  on  January  6. 
Depending  on  these  efforts,  the  USTR 
may  seek  recommendations  with  respect 
to  any  alternatives  pursuant  to  section 
301(b)(2). 

Irving  A.  Wiliiamsoa. 
Chairman.  Section  301  Committee. 
IFR  Doc.  96-857  Filed  1-22-96;  8:45  am] 
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Notice  of  Meeting  of  the  Advisory 
Committee  on  Trade  Policy  and 
Negotiations 

AGENCY:  Office  of  the  United  States 
Trade  Representatives. 

action:  Notice  that  the  February  13, 
1996.  meeting  of  the  Advisory 
Committee  on  Trade  Policy  and 
Negotiation  will  be  held  from  10:00  a.m. 
to  2:00  p.m.  The  meeting  will  be  closed 
to  the  public  from  10:00  a.m.  to  1:30 
p.m.  The  meeting  will  be  open  to  the 
public  from  1:30  p.m.  to  2:00  p.m. 

SUMMARY:  The  Advisory  Committee  on 
Trade  Policy  and  Negotiation  will  hold 
a  meeting  on  February  13.  1996  from 
10:00  a.m.  to  2:00  p.m.  The  meeting  will 
be  closed  to  the  public  from  10:00  a.m. 
to  1:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code.  I  have 
determined  that  this  portion  of  the 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  The  meeting  will  be 
open  to  the  public  and  press  from  1:30 
p.m.  to  2:00  p.m.  when  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
February  13.  1996,  unless  otherwise 
notified. 


ADDRESSES:  The  meeting  will  be  held  at 

the  Sheraton  Carlton  Hotel,  located  at 

923  16th  Street.  Washington,  D.C.. 

unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michaelle  Burstin.  Director  of  Public 

Liaison.  Office  of  the  United  States 

Trade  Representative,  (202)  395-6120. 

Michael  Kantor. 

United  States  Trade  Representative. 

IFR  Doc.  96-859  Filed  1-22-96;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies 
Available  From;  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
D.C.  20549. 

Revision 

Regulation  S-X 
SEC  File  No.  270-3 
OMB  Control  No.  3235-0009 
Regulation  S-K 
SEC  File  No.  270-2 
OMB  Control  No.  3235-0071 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission  or  SEC)  is  publishing  for 
public  comment  proposed  amendments 
to  Rule  4-08  of  Regulation  S-X  (17 
C.F.R.  210.4-08)  and  proposed  Item  305 
of  Regulation  S-K  (17  C.F.R.  229.305)  to 
clarify  certain  disclosure  requirements 
related  to  derivative  and  other  financial 
and  commodity  instruments,  to  include 
additional  instruments  within  existing 
disclosure  requirements,  and  to  provide 
alternative  quantitative  disclosures 
regarding  the  market  risk  inherent  in 
those  instruments.  See  Release  Nos.  33- 
7250;  34-36643;  IC-21625  (December 
28.  1995). 

Amendments  to  Rule  4-08  of 
Regulation  S-X  would  clarify  the 
current  requirements  under  generally 
accepted  accounting  principles 
("GAAP")  for  registrants'  disclosures  of 
accounting  policies  related  to  derivative 
and  other  financial  and  commodity 
instruments,  and  include  additional 
instruments  within  the  existing 
accounting  policy  disclosures.  This  is 
considered  necessary  due  to  the  general 
and  uninformative  disclosures  currently 
being  received  by  the  Commission  about 
such  policies.  Likely  respondents  are 
those  registrants  filing  financial 
statements  under  the  Securities  Act  of 
1933.  the  Securities  Exchange  Act  of 


1934,  the  Public  Utility  Holding 
Company  Act  of  1935.  and  the 
Investment  Company  Act  of  1940. 
Reporting  should  occur  annually,  with 
material  modifications  to  the  annual 
information  disclosed  in  quarterly 
reports.  It  is  estimated  that  the  proposed 
amendments,  if  adopted,  may  result  in 
an  aggregate  additional  reporting  burden 
of  11, 000  hours. 

Proposed  Item  305  of  Regulation  S-K 
would  require,  to  the  extent  material, 
quantitative  and  qualitative  disclosures 
about  market  risks  associated  with 
derivative  and  other  financial  and 
commodity  instruments.  These 
disclosures  are  considered  necessary  to 
provide  transparency  into  registrants' 
use  of  derivative  and  other  financial  and 
commodity  instruments  and  the  market 
risks  inherent  in  those  instruments,  in 
order  to  reduce  the  number  of  instances 
where  losses  from  such  transactions 
"surprise"  the  securities  markets.  Likely 
respondents  are  those  registrants  filing 
documents  under  the  Securities  Act  of 

1933.  the  Securities  Exchange  Act  of 

1934,  and  the  Public  Utility  Holding 
Company  Act  of  1935,  for  whom  the 
proposed  disclosures  would  be  material 
to  an  understanding  of  their  businesses 
taken  as  a  whole.  Reporting  should 
occur  annually,  with  material 
modifications  to  the  annual  information 
disclosed  in  quarterly  reports.  It  is 
estimated  that  the  proposed 
amendments,  if  adopted,  may  result  in 
an  aggregate  additional  reporting  burden 
of  200,000  hours. 

The  estimated  burden  hours  would 
remain  unchanged  for  compliance  with 
regulation  S-X  |OMB  Number  3235- 
0009)  and  Regulation  S-K  [OMB 
Number  3235-0071].  Instead,  the 
estimated  burden  hours  for  Commission 
forms  that  require  the  filing  of  financial 
statements  prepared  in  accordance  with 
regulation  S-X  and  the  information 
required  by  the  standard  disclosure 
items  in  Regulation  S-K,  would  be 
amended  to  note  any  increase  in  such 
burdens.  These  forms  would  include 
Form  10-K  |OMB  Number  3235-00631 
and  Form  S-1  |OMB  Number  3235- 
0065). 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper  • 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to  . 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given' 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  v^ritten  comments  to. 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 

Dated:  January  5.  1996. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  96-837  Filed  1-23-96;  8:45  am] 
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[Release  No.  34-36710;  File  Nos  SP -Atvcx- 
94-56,  SR-CBOE-95-14,  and  SR-PSE-95- 
01] 

Self- Regulator ,  0 r ga r  /at  o n s 
American  StocK  Exc^-iange.  inc 
Chicago  Boarr:  Oct-ons  Excnange, 
Inc.;  and  P,TCi'>c  Stock  Excnange  inc.; 
Order  App-cv^g  P'opcseo  Ruie 
Changes  a^3  Notice  o?  Fiimg  and 
Order  Granting  ^cceierdted  Approval 
of  Amendments  "^hereto  Relating  to 
Buy-W'  *e  Option  Unitary  Derivatives 
("BOUNDS  ) 

January  11.  1996. 

Pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-^  thereunder,^ 
the  American  Stock  Exchange,  Inc. 
("Amex"),  Pacific  Stock  Exchange,  Inc. 
("PSE"),  and  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  (collectively, 
the  "Exchanges")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  proposed 
rule  changes  ("proposals")  to  permit 
trading  in  Buy-Write  Options  Unitary 
Derivatives  ("BOUNDs").^ 

Notice  of  the  proposed  rule  changes 
and  Amex  Amendment  No.  1  were 
published  for  comment  and  appeared  in 
the  Federal  Register.*  Two  comment 


'  15  U.S.C.  S78s(b)(l)  (1988  &  Supp.  V  1993). 

2  17  CFR  240.19b-4  (1994). 

J  The  Amex,  CBOE.  and  PSE  rule  filings  were 
submitted  on  December  12.  1994.  February  1.  1995. 
and  Febriiary  6, -1995.  respectively.  On  December 
23.  1994,  the  Amex  submitted  Amendment  No.  1 
("Amex  Amendment  No.  1")  to  its  filing  to  provide 
that  BOUNDS  will  be  listed  with  a  maximum 
expiration  date  corresponding  to  the  longest 
prescribed  long-term  equity  options  ("LilAPs")  then 
available  for  trading,  which  is  currently  39  months. 
See  Letter  from  William  Floyd-Jones,  Jr.,  Assistant 
General  Counsel.  Amex,  to  Michael  Walinskas, 
Derivative  Products  Regulation.  SEC.  dated  Dec.  23. 
1994.  The  Amex  originally  proposed  listing 
BOUNDS  with  60  month  expirations  and  extending 
the  maximum  duration  of  LEAPs  from  39  months 
to  60  months. 

*  See  Securities  Exchange  Act  Release  Nos.  35327 
(Feb.  3.  1995).  60  FR  7805  (Feb.  9. 1995)  (Amex): 
35430  (March  2. 199S).  60  FR  12991  (March  9. 


letters  were  received  in  response  to  the 
Amex  proposal,^  and  one  letter  was 
submitted  in  response  to  the  CBOE  and 
PSE  proposals.^  The  Amex  responded  to 
both  comment  letters.^ 

The  Amex  subsequently  submitted 
Amendments  No.  2  and  3  to  the 
proposal  on  December  19,  1996  ("Amex 
Amendment  No.  2")  and  January  11, 
1995  ("Amex  Amendment  No.  3").8  The 
CBOE  subsequently  submitted 
Amendment  No.  1  ("CBOE  Amendment 
No.  1")  to  the  proposal  on  January  4, 
1996.9  The  PSE  subsequently  submitted 
Amendments  No.  1,  2,  and  3  to  the 
proposal  on  June-27,  1995  ("PSE 
Amendment  No.  1"),  January  2, 1996 
("PSE  Amendment  No.  2"),  and  January 
4,  1996,  respectively  ("PSE  Amendment 
No.  3")  (collectively,  with  all  of  the 
Exchanges'  amendments,  the 
"  Amendments").  1° 

Amex  and  PSE  Amendments  No.  2 
and  CBOE  Amendment  No.  1  primarily 
relate  to  the  elimination  of  certain 
spread  margin  treatment  provisions  and 
the  conforming  of  the  Exchanges'  rules 
to  those  of  the  Options  Clearing 
Corporation  ("OCC")  in  order  to  avoid 
potential  conflict.  In  addition,  Amex 
Amendment  No.  2  and  CBOE 
Amendment  No.  1  also  clarify  that  their 
respective  "ten-up  rules"  (Amex  Rule 
958A  and  CBOE  Rule  8.51)  will  not  be 
applicable  to  the  trading  of  BOUNDs. 
Amex  and  PSE  Amendments  No.  3  and 
CBOE  Amendment  No.  1  eliminate  the 
use  of  escrow  receipts  and  letters  of 
guarantee  as  adequate  margin  cover  for 
short  BOUNDS  positions.  Finally,  PSE 
Amendment  No.  1  establishes  that 
BOUNDS  are  designated  as  Tier  I 
securities  for  purposes  of  PSE  Rule  3. 


1995)  (CBOE);  and  35436  (March  2.  1995),  60  FR 
12998  (March  9.  1995)  (PSE). 

'  See  Letters  to  Jonathan  G.  Katz,  Secretary.  SEC. 
from  James  E.  Buck.  Senior  Vice  President  and 
Secretan,',  NYSE,  dated  February  27, 1995;  and  Carl 
F.  Koenemann,  Executive  Vice  President  and  Chief 
Financial  Officer.  Motorola.  Inc.,  dated  March  1, 
1995. 

^  See  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary.  NYSE,  dated  March  15. 
1995  to  Jonathan  G.  Katz.  Secretary,  SEC.  This  letter 
incorporates  the  same  comments  raised  by  the 
NYSE  in  response  to  the  Amex  proposal. 

'  See  Letter  from  William  Floyd-Jones.  Jr.. 
Assistant  General  Counsel,  Amex,  to  Stephen 
Youhn,  Esq..  Derivative  Products  Regulation,  SEC, 
dated  March  21, 1995. 

"  See  Letters  from  William  Floyd-Jones.  Jr.. 
Assistant  General  Counsel,  Amex,  to  Michael 
Walinskas,  Derivative  Products  Regulation.  SEC  . 
dated  December  15.  1995  and  to  Stephen  Youhn. 
SEC.  dated  January  11,  1996.  respectively. 

"See  Letter  from  Janet  Angstadt,  Schiff  Hardin  & 
Waite.  to  Michael  Walinskas.  SEC,  dated  January  4, 

1996. 

'"See  Letters  from  Michael  Pierson.  Senior 
Attorney,  PSE.  to  Stephen  M.  Youhn.  SEC.  dated 
June  20. 1995,  December  29, 1995.  and  January  3. 
1996,  respectively. 


This  order  approves  the  proposalsi  as 
amended. 

I.  Description  of  the  Proposal 

The  Exchanges,  for  some  time,  have 
sought  a  replacement  for  the  expired 
Americus  Trust  PRIMEs  and  SCOREs 
("PRIMES  and  SCOREs")."  During  this 
process,  the  Exchanges  began  to  list  and 
trade  a  standardized  option  product 
called  LEAPS.  Like  SCOREs,  LEAPs 
enable  investors  to  receive  the  benefits 
of  a  stock's  price  appreciation  above  a 
fixed  dollar  amount  over  a  long  period 
of  time.  Currently,  however,  there  is  no 
generally  available  replacement  for  the 
PRIMEs  component. 

The  Exchanges,  accordingly,  propose 
to  list  BOUNDS  as  a  replacement  for 
PRIMES.  BOUNDS  will  offer  essentially 
the  same  economic  characteristics  as 
covered  calls  with  the  added  benefits 
that  BOUNDS  can  be  traded  in  a  single 
transaction  and  are  not  subject  to  early 
exercise.  BOUND  holders  will  profit 
from  appreciation  in  the  underlying 
stock's  price  up  to  the  strike  price  until 
expiration  and  will  receive  payments 
equivalent  to  any  cash  dividends 
declared  on  the  underlying  stock.  As 
with  PRIMEs,  the  strike  price  will  serve 
as  a  "cap"  to  effectively  limit  the 
amount  of  upside  appreciation  an 
investor  may  receive. 

OCC  will  be  the  issuer  of  all  BOUNDs 
traded  on  the  Exchanges,  which  are 
proposed  to  be  treated  as  standardized 
options  pursuant  to  Rule  9b-l  of  the  Act 
("Rule  9b-l").i2  As  with  all  OCC  issued 
options,  BOUNDs  will  be  created  when 
an  opening  buy  or  an  opening  sell  order 
are  executed  and  the  execution  of  such 
orders  will  increase  the  open  interest  in 
BOUNDs.  On  the  dividend  payable  date 
for  the  underlying  stock,  OCC  will  debit 
all  accounts  with  short  positions  in 
BOUNDs  and  credit  all  accounts  with 
long  positions  in  BOUNDs  with  an 
amount  equal  to  the  cash  dividend  on 
the  underlying  stock. ^^  Except  as 
described  herein,  BOUNDs  will  be 
subject  to  the  rules  governing 
standardized  options. 

The  Exchanges  anticipate  listing 
BOUNDs  on  those  underlying  securities 
that  have  listed  LEAPs.  The  criteria  for 
stocks  underlying  BOUNDs  will  be  same 


"PRIMES and  SCOREs  were  unit  investment 
trusts  that  allowed  investors  to  separate  their 
common  stock  securities  holdings  into  distinct 
trading  components  representing  discrete  interests 
in  the  income  and  capital  appreciation  potential  of 
the  securities  deposited  in  the  trust.  See  Securities 
Exchange  Act  Release  No.  21863  (March  18.  1985). 
50  FR  11972  (March  26.  1985)  ("PRIMEs  Adopting 
Release"). 

'n7CFR240.9b-l  (1994). 

' '  See  Amex  and  PSE  Amendments  No.  2  and 
CBOE  Amendment  No.  1. 
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ds  the  criteria  for  stocks  uiiderlying 
LEAPS.'* 

The  Exchanges  also  anticipate  that  the 
sum  of  the  market  prices  of  a  LEAP  and 
a  BOUNfD  on  the  same  underlying  stoclt 
with  the  same  expiration  and  exercise 
price  will  closely  approximate  the 
market  price  for  the  underlying  stock. 
The  Exchanges  further  believe  that 
certain  BOUNDs-related  arbitrage 
strategies  will  help  to  ensure  this  price 
relationship  with  the  underlying 
security.  Nevertheless,  the  Exchanges 
will  conduct  surveillance  of  BOUNDs  in 
the  same  manner  it  surveils  listed  equity 
options.'* 

BOUNDS  will  have  the  same 
expiration  dates  as  their  respective 
LE.\Ps.  however,  the  Exchanges  will  list 
only  strike  prices  that  are  the  same  or 
very  close  to  the  price  of  the  underlying 
stock  at  the  time  of  listing,  or  that  are 
below  the  price  of  the  stock  at  that  time. 
For  example,  at  the  time  of  initial 
listing,  the  strike  prices  for  a  BOUND 
with  the  underlying  stock  trading  at  $50 
per  share,  would  be  set  at  $40  and  $50. 
An  Exchange  would  not  list  a  BOUND 
with  a  strike  price  of  $60  in  this 
example. 

The  Exchanges  anticipate  listing  new 
complementary  LEAPs  and  BOUNDs  on 
the  same  underlying  securities  annually, 
or  at  more  frequent  intervals,  depending 
on  market  demand.  The  Exchanges  have 
the  current  authority  to  list  LEAPs  with 
up  to  39  months  until  expiration  and, 
therefore,  seek  to  introduce  BOUNDs 
with  up  to  the  same  39  month 
duration.'* 

Like  regular  options,  BOUNDs  will 
trade  in  standardized  contract  units  of 
100  shares  of  underlying  stock  per 
BOUND  so  that  at  expiration,  BOUND 
holders  will  receive  100  shares  of  the 
underlying  stock  for  each  BOUND 
contract  held  if,  on  the  last  day  of 
trading,  the  underlying  stock  closes  at  or 
below  the  strike  price.  However,  if  at 
expiration  the  underlying  stock  closes 
above  the  strike  price,  the  BOUNDs 
contract  holder  will  receive  a  cash 
payment  equal  to  100  times  the 
BOUND'S  strike  price  for  each  BOUND 
contract  held.  BOUND  writers, 
depending  on  the  price  of  the 
underlying  stock  at  expiration,  will  be 
required  to  deliver  either  100  shares  of 
the  underlying  stock  for  each  BOUND 
contract  (if  the  price  of  the  underlying 
stock  is  at  or  less  than  the  strike  price) 
or  the  strike  price  multiplied  by  100  at 


'*S«e.  e.g..  Amex  Rule  915. 

<*  See  Amex  and  PSE  Amendments  No.  2  and 
CBOE  Amendment  No.  1. 

"•The  Amex  originally  propoeed  listing  BOUNDs 
with  60  month  expirations  and  extending  the 
maximum  duration  of  LEAPs  from  39  months  to  60 
months.  See  Amex  Araendment  No.  I. 


expiration  Ut  ttit^  pricu  ol  ttiti  unUorlvnig 
exceeds  the  strike  price).  This 
settlement  design,  from  the  perspective 
of  the  long  BOUNDs  holder,  is 
economically  similar  to  the  situation 
where  an  investor  purchases  a  covered 
call  (i.e..  long  stock,  short  call)  and 
holds  that  position  to  the  expiration  of 
the  call  option. 

For  example,  if  the  XYZ  BOUND  has 
a  strike  price  of  $50  and  XYZ  stock 
closes  at  $50  or  less  at  expiration,  the 
holder  of  the  XYZ  BOUND  contract  will 
receive  100  shares  of  XYZ  stock.  This  is 
the  same  result  as  if  the  call  option  in 
a  covered  call  position  had  expired  out 
of  the  money;  i.e..  the  option  would 
expire  worthless  and  the  writer  would 
retain  the  underlying  stock.  If  XYZ 
closes  above  $50  per  share,  then  the 
holder  of  an  XYZ  BOUND  will  receive 
$5,000  in  cash  (100  times  the  $50  strike 
price).  This  mimics  the  economic  result 
to  the  covered  call  writer  when  the  call 
expires  in  the  money. 

The  settlement  mechanism  for  the 
BOUNDs  will  operate  in  conjunction 
with  that  of  LEAP  calls.  For  example,  if 
at  expiration  the  underlying  stock  closes 
at  or  below  the  LEAP  strike  price,  the 
LEAP  call  will  expire  worthless,  and  the 
holder  of  a  corresponding  BOUND 
contract  will  receive  100  shares  of  stock 
from  the  short  BOUND.  If.  on  the  other 
hand,  the  LEAP  call  is  in  the  money  at 
expiration,  the  holder  of  the  LEAP  call 
is  entitled  to  100  shares  of  stock  from 
a  short  LEAP  upon  payment  of  the 
proper  exercise  amount,  and  the  holder 
of  a  BOUND  contract  is  entitled  to  the 
cash  equivalent  of  the  strike  price  times 
100  from  the  short  BOUND.  An  investor 
long  both  a  LEAP  and  a  BOUND,  where 
XYZ  closes  above  the  $50  strike  price  at 
expiration,  would  be  entitled  to  receive 
$5,000  in  cash  from  the  short  BOUND 
and,  upon  exercise  of  the  LEAP,  would 
be  obligated  to  pay  $5,000  to  receive  100 
shares  of  XYZ  stock. 

An  investor  long  the  underlying  stock, 
and  who  writes  both  a  LEAP  and  a 
BOUND,  will  be  obligated  to  deliver  the 
stock  to  the  long  LEAP  call  if  the 
underlying  stock  closes  above  the  strike 
price,  in  exchange  for  payment  of  the 
strike  price  times  100,  which  amount 
will  then  be  delivered  to  the  long 
BOUND.  Accordingly,  the  Exchanges 
believe  a  covered  BOUND/LEAP 
writer's  position  is  effectively  closed 
upon  the  delivery  of  the  underlying 
stock.  If  a  writer  of  both  instruments  has 
deposited  cash  or  securities  other  than 
the  underlying  stock  as  margin  for  a 
short  LEAP  call  and  BOUND,  then  the 
BOUND/LEAP  writer  delivers  100 
shares  of  stock  (purchased  on  the  open 
market)  to  the  long  LEAP  call  upon 
payment  of  the  strike  price  times  100. 


The  writer  of  the  BOUND  then  delivers 
the  cash  value  of  100  times  the  strike 
price  to  the  holder  of  the  long  BOUND. 

It  should  be  noted  that  LEAPs  are 
American-style  options  whereas 
BOUNDs  are  European-style.'^  The 
Exchanges  believe  that  it  would  be 
inappropriate  for  the  BOUND  holder  to 
have  an  American-style  exercise  right 
since  the  BOUND  will  tend  to  trade  at 
a  discount  to  the  price  of  the  underlying 
stock  and  BOUND  strike  price. 

Sales  Practices 

BOUNDS  will  be  subject  to  the 
Exchanges'  sales  practice  and  suitability 
rules  applicable  to  standardized 
options.  Accordingly,  BOUNDs  will 
only  be  sold  to  investors  whose 
accounts  have  been  approved  for 
options  trading. 

Adjustments 

BOUNDS  will  be  subject  to 
adjustments  for  corporate  and  other 
actions  in  accordance  with  the  rules  of 
OCC.  Furthermore,  the  Options  Price 
RefMjrting  Authority  represents  that  it 
has  the  necessary  systems  capacity  to 
accommodate  any  new  series  that  would 
result  from  the  introduction  of 
BOUNDS. '« 

Position  Limits 

BOUNDS  will  be  subject  to  the 
position  limits  for  equity  options.'^  In 
addition,  BOUNDs  will  be  aggregated 
with  other  equity  options  on  the  same 
underlying  stock  for  purposes  of 
calculating  position  limits.  Since  a 
BOUND  to  the  holder  is  a  bullish 
position,  the  Exchanges  propose  that 
long  BOUNDS  be  aggregated  with  long 
call  and  short  put  positions  in  the 
related  class  of  equity  options. 
Similarly,  since  the  Exchanges  believe 
the  BOLTND.  from  the  perspective  of  the 
seller,  is  a  "bearish"  position  [i.e.,  it  is 
the  equivalent  of  a  long  put  position 
where  the  strike  price  has  been 
prepaid),  they  propose  to  aggregate  short 
BOUNDs  with  short  call  and  long  put 
positions  in  the  related  class  of  equity 
options. 

The  Exchanges  propose  that  positions 
in  BOUNDs  shall  be  reported  in 
accordance  with  existing  options  rules, 
with  the  minimum  position  in  an 
account  to  be  reported  being  200 
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"A  European -style  option  may  only  be  exercised 
during  a  limited  period  of  time  before  the  option 
expires.  An  American-style  option  may  be  exercised 
at  any  time  prior  to  its  expiration. 

'•See  Meinorandums  from  Joe  Corrigan,  OPRA. 
to  Michael  Walinskas,  SEC.  dated  December  26. 
1995  ("Amex  OPRA  Letter").  Eileen  Smith.  CBOE, 
dated  )anuarv  3.  1996  ("CBOE  OPRA  Utter");  and 
Kim  Koppieii.  PSE.  dated  January  9. 1996  ("PSE 
OPRA  Letter"). 

"•See.  e.g..  Amex  Rule  904. 


BOUNDS  on  the  same  underlying 
security.  Finally,  due  to  the  lack  of 
trading  experience  with  BOUNDs,  Amex 
and  CBOE  will  not  apply  their  "ten-up" 
rules,  Amex  Rule  958A  and  CBOE  Rule 
8.51,  to  BOUNDS  transactions.^o 

Customer  Margin 

The  Exchanges  propose  to  apply 
options  margin  treatment  to  BOUNDs  as 
follows: 

1.  Long  BOUND  Positions:  hill 
payment  required  at  the  time  of 
purchase. 

2.  Short  BOUND  Positions:  the 
BOUND  seller  receives  full  payment  for 
the  BOUND  at  the  time  of  the  initial  sale 
and  receives  no  further  payment  when 
the  contract  is  settled  either  by  payment 
of  the  strike  price  or  delivery  of  the 
underlying  stock.  Short  BOUND 
positions,  therefore,  will  be  margined  in 
an  amount  equal  to  the  current  market 
price  of  the  BOUND  plus  an  amount 
equal  to  an  "add-on"  used  to  margin 
short  call  options  times  the  market 
value  of  the  BOUND.  Since  the 
maximum  obligation  of  the  seller  of  a 
BOUND  cannot  exceed  the  strike  price, 
however,  the  amount  of  margin  will 
never  exceed  the  strike  value.  For 
example: 

A.  Assume  a  stock  of  $50.  an  exercise 
price  of  $50.  a  margin  add-on  percent  of 
20%  and  the  BOUND  trading  at  $40.  In 
this  case,  the  short  seller  would  have  to 
pay  $48  to  margin  the  position,  i.e..  $40 
BOUND  price  plus  20%  of  $40. 

B.  Assume  a  stock  price  of  $40.  an 
exercise  price  of  $50.  a  margin  add-on 
percent  of  20%  and  the  BOUND  trading 
at  $35.  In  this  case,  the  margin  would 
be  42,  i.e.,  $35  BOUND  price  plus  20% 
of $35. 

3.  Covered  Positions:  Short  BOUND 
positions  offset  by  the  equivalent 
number  of  shares  of  the  underlying 
stock  will  not  require  any  additional 
margin  since  the  seller's  obligation  to 
the  buyer  will,  in  all  cases,  be  covered 
by  the  position  in  the  underlying  stock. 
Further,  since  it  is  expected  that  the 
sum  of  the  prices  of  a  LEAP  and  a 
BOUND  will  be  approximately  equal  to 
the  price  of  the  underlying  stock,  a  long 
stock  position  is  cover  for  both  a  short 
BOUND  and  a  short  LEAP  position, 
provided  the  LEAP  and  BOUND  have 
the  same  strike  price  and  expiration 
date. 21 

4.  Spread  Positions 

i.  Same  Expiration — Different  Strike 
Prices:  There  will  be  no  margin 
requirement  for  BOUND  positions 


which  are  long  the  higher  strike  price 
and  short  the  lower  strike  price  since 
the  long  BOUND  more  than  covers  the 
obligation  of  the  short  side  of  the 
position.  For  positions  short  the  higher 
strike  price  and  long  the  lower  strike,  a 
customer  will  be  required  to  post  the 
difference  between  the  strike  prices. 

ii.  Different  Expiration-Same  Strike 
Price:  No  margin  will  be  required  for 
positions  long  the  nearest  expiration 
and  short  the  longer  expiration  since  the 
value  of  the  long  BOUND  will  cover  the 
obligation  on  the  short  leg  of  the 
position. 22  Positions  that  are  short  the 
near  expiration  and  long  the  distant 
expiration  will  require  full  margin  on 
the  short  position  and  payment  in  full 
on  the  long  position. 23 

iii.  Different  Expiration-Different 
Strike  Prices:  There  will  be  no  margin 
required  for  positions  that  are  long  the 
near  expiration  and  short  the  distant 
expiration  when  the  strike  price  on  the 
near  expiration  is  higher  than  the  strike 
on  the  distant  expiration.  For  positions 
which  are  long  the  near  expiration  and 
short  the  distant  expiration  where  the 
strike  price  on  the  near  expiration  is 
lower  than  the  strike  on  the  distant 
contract,  the  margin  will  be  the 
difference  in  the  strike  between  the  near 
term  and  distant  strikes.  For  positions 
which  are  short  the  near  expiration  and 
long  the  distant  expiration,  full  margin 
will  be  required  on  the  short  position 
and  payment  in  full  on  the  long 
position. 2'» 

II.  Comments  Received 

The  Commission  received  comment 
letters  from  the  New  York  Stock 
Exchange  ("NYSE  Letter")  and 
Motorola,  Inc.  ("Motorola  Letter")  in 
response  to  its  publication  and  request 
for  comments  on  the  proposals. 2s  The 
NYSE  Letter  expresses  the  belief  that 
BOUNDs  should  be  classified  an  equity 
product  as  opposed  to  a  standardized 
option  and  that  BOUNDs  raised 
significant  investor  protection  concerns. 

The  NYSE  Letter  suggests  several 
reasons  to  categorize  BOUNDs  as 
equities  and  not  as  options.  First,  the 
NYSE  argues  that  BOUNDs  do  not 
perform  like  an  option  since  they  do  not 
confer  upon  the  holder  a  right  to  buy  or 
sell  anything.  Second,  the  NYSE  notes 
that  although  an  option  may  be  either 
"in"  or  "out  of  the  money"  and  may 
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-"See  Amex  Amendment  No.  2  and  CBOE 
Amendment  No.  1. 
■"  See  Amex  and  PSE  Amendments  No.  2. 


•'^For  positions  that  are  long  the  nearest 
expiration,  full  margin  will  be  required  on  the  short 
position  once  the  long  position  expires. 

^^See  Amex  and  PSE  Amendments  No.  2  and 
CBOE  Amendment  No.  1. 

•=♦  See  Amex  and  PSE  Amendments  No.  2  and 
CBOE  Amendment  No.  1. 

*■*  See  supra  notes  5  and  6  and  accompanying 
text. 


expire  worthless.  BOUNDs  are  always  in 
the  money  and  cannot  expire  worthless 
unless  the  underlying  stock  expires 
worthless.  Third,  they  note  that  while 
options  are  used  to  transfer  risk, 
BOUNDs  do  not  transfer  risk;  instead, 
they  believe  a  BOUND  seller  only 
transfers  the  essential  elements  of  stock 
ownership,  i.e.,  dividend  stream  and 
appreciation  up  to  the  cap  price  to  the 
buyer. 

With  respect  to  investor  protection 
concerns,  the  NYSE  Letter  noted  that 
Rule  lOa-1  under  the  Act,  the  "short- 
sale"  rule,  would  not  apply  to  BOUNDs 
if  they  were  classified  as  options  and 
that  this  could  lead  to  price 
manipulation  of  the  underlying  stock 
through  unregulated  short  selling  of  the 
BOUND.  Second,  they  argue  that 
although  position  limits  would  impose 
an  overall  limit  on  the  amount  of 
BOUNDS  that  could  be  sold  by  a  single 
trader,  there  would  be  no  overall  limits 
on  the  number  of  LEAPs  and  BOUNDs 
that  could  be  sold  into  the  market  place, 
which  could  cause  extreme  market 
volatility.  Finally,  they  argue  that  while 
stock  specialists  have  specific 
affirmative  and  negative  obligations  to 
help  ensure  orderly  markets  in  the 
stock,  the  Commission  and  the  options 
markets  traditionally  have  not  applied 
such  obligations  in  the  options  market 
due  to  the  derivative  nature  of  the 
instruments  and  that  this  creates  the 
potential  for  market  confusion  and 
unequal  regulation. 

The  Motorola  letter  expresses  concern 
that  LEAPs  and  BOUNDs  may  allow  an 
investor  with  no  economic  interest  in  a 
company  to  maintain  voting  rights. 
Specifically,  an  investor  could  purchase 
the  underlying  stock  and  then  sell  both 
a  LEAP  and  a  BOUND.  Motorola  argues 
that  this  division  of  economic  and 
voting  interests  is  contrary  to  corporate 
governance  and  that  significant  matters, 
including  corporate  control,  could  be 
determined  by  groups  of  stockholders 
with  absolutely  no  stake  in  the  outcome. 
They  further  state  that  the  "division  of 
economic  and  voting  interests"  could 
create  "cheap  votes"  which  could  then 
be  sold  to  the  highest  bidder. 

The  Amex  submitted  a  response  letter 
to  the  Commission,  addressing  the 
NYSE's  and  Motorola's  concerns. 26 
Amex  believes  the  NYSE  and  Motorola 
Letters  share  an  unstated  premise  that 
BOUNDs  are  unique  in  allowing  the 
creation  of  a  synthetic  position  in  stock. 
In  this  regard,  Amex  notes  that  investors 
currently  utilize  several  existing 
strategies  to  establish  synthetic 
positions,  for  example,  through  the  use 


^^  See  supra  note  7. 
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of  options  and  equity  linked  notes  ^^ 
and  over-the-counter  strategies. 

Amex  asserts  several  arguments  in 
response  to  the  NYSE's  investor 
protection/short  sale  concerns.  First, 
Amex  notes  that  the  underlying  stock 
will  continue  to  be  subject  to  the  short 
sale  rule  and  that  this  would  restrain 
any  downward  pressure  on  the  price  of 
the  underlying  stock  which  might  be 
caused  by  the  BOUNDs.  Second,  they 
note  that  several  options  strategies  (/'.e., 
selling  an  in  the  money  call,  buying  a 
put  and  selling  a  call,  or  buying  an  in 
the  money  put)  currently  exist  for 
synthetically  selling  a  stock  short  and 
that  none  of  these  strategies  is  subject  to 
the  Rule  lOa-1  tick  test  nor  have  such 
strategies  been  utilized  to  manipulate 
the  underlying.  Third,  Amex  believes 
that  the  proposed  BOUNDs  position 
limit  rules  will  act  to  limit  the  number 
of  BOUNDS  that  may  be  sold  short. 
Fourth,  Amex  argues  that  BOUNDs,  by 
virtue  of  their  options  pricing,  are  an 
inefficient  method  of  generating  selling 
pressure  on  the  underlying.  Fifth.  Amex 
does  not  b>elieve  that  the  type  of  price 
manipulation  that  rule  lOa-1  was 
intended  to  prevent  can  be  effected 
through  the  derivatives  market. 
Furthermore,  Amex  believes  that 
ongoing  surveillance  would  adequately 
address  any  manipulative  activity 
affected  in  the  derivatives  market  for  the 
purpose  of  manipulating  the  underlying. 
Finally,  Amex  argues  that  the  options 
markets  are  transparent  due  to  the 
interposition  of  OCC,  which  records  all 
options  positions  and  establishes 
reporting  requirements  for  options 
positions  of  more  than  200  equity 
options  contracts.  Therefore.  Amex 
believes  it  would  be  able  to  detect 
suspicious  trading  activity  in  BOUNDs 
promptly. 

Amex  also  responded  to  Motorola's 
"cheap  vote"  concerns  by  stating  that 
the  practical  effect  of  BOUTWs  on 
corporate  governance  issues  would  be 
substantially  limited  by  position  limit 
rules  and  the  requirement  that  BOUNDs 
be  aggregated  with  other  options 
positions  on  the  same  side  of  the 
market.  Accordingly.  Amex  does  not 
believe  that  BOUNDs  will  have  an  effect 
on  proxy  contests  or  tender  offers. 
Furthermore.  Amex  points  out  that 
BOUNDs  are  inferior  to  over-the-counter 
derivatives  as  a  means  of  affecting 
shareholder  votes  since  over-the-counter 
options  positions  may  be  tailored  by 
expiration  date  {e.g..  expire  the  day  after 


UMI 


"  Equity  linked  notes  are  hytirid  instruments 
whose  value  is  linked  lo  the  performance  of  a 
highly  capitalized,  actively  traded  coRunon  stock. 
See.  eg.  Securities  Exchange  Act  Release  No. 
32343  (May  20.  1993). 


a  proxy  contest)  and  price  (e.g.. 
establishment  of  a  zero-cost  collar). 
Finally,  the  Amex  has  received  a 
letter  from  the  Commodity  Futures 
Trading  Commission  ("CFTC") 
expressing  the  opinion  that  BOUNDs  are 
not  futures  contracts  on  a  single 
security.^*  In  reaching  this  conclusion, 
the  CFTC  noted  that  given  the 
restrictions  on  setting  strike  prices  (as 
discussed  above).  BOUNDs 
predominantly  exhibit  the  one-way 
indexing  characteristic  of  stock  options. 

ni.  Discussion 

After  careful  consideration  of  the 
comments  received  and  the  applicable 
statutory  provisions,  the  Commission 
finds  that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6(b)(5). 
Specifically,  the  Commission  finds  that 
the  Exchanges'  proposals  to  list  and 
trade  BOUNDs  strike  a  reasonable 
balance  between  the  Commission's 
mandates  under  Section  6(b)(5)  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  while 
protecting  investors  and  the  public 
interest.  "The  Commission  believes  that 
BOUNDs  will  provide  a  new  derivative 
instrument  for  investors  to  more  closely 
approximate  their  desired  investment 
objectives.  For  the  reasons  discussed 
below,  the  Commission  has  concluded 
that  the  proposals  are  consistent  with 
the  Act.2» 

As  an  initial  matter,  the  Commission 
must  determine  whether  it  is 
appropriate  for  the  Exchanges  to  ^ 

regulate  BOUNDs  as  standardized 
options.  The  Commission  is  authorized 


"See  Letter  from  Andrea  M.  Corcoran  and  Pat  G 
Nicolette,  Co-Chairpersons.  Off-Exchange  Task 
Force,  CFTC.  lo  Nathan  Most.  New  Product 
Development.  Amex.  dated  |uly  27.  1994.  The  CFTC 
letter  is  based  upon  the  assumption  that  BOUNDs 
strike  prices  will  be  set  at-the-money  or  out-of-the- 
monev- 

'''> Pursuant  to  Section  6(b)(S)  of  the  Act.  the 
Commission  is  required  to  And.  among  other  things, 
that  trading  in  BOUNDs  will  serve  to  protect 
investors  and  contribute  to  the  maintenance  of  fair 
and  orderly  markets.  In  this  regard,  the  Commission 
must  predicate  approval  of  any  new  derivative 
product  upon  a  finding  that  the  introduction  of  the 
derivative  instrument  is  in  the  public  interest.  Such 
a  Tinding  would  be  difficult  for  a  derivative 
instrument  that  served  no  hedging  or  other 
economic  function,  because  any  benePits  that  might 
be  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns.  As 
discussed  below,  the  Commission  believes  BOUNDs 
will  serve  an  economic  purpose  by  providing  an 
alternative  product  that  will  allow  a  BOUND  holder 
to  forego  some  of  the  potential  for  upside 
appreciation  in  return  for  enhanced  income. 


pursuant  to  Rule  9l>-l(a)(4)  under  the 
Act  to  include  within  the  definition  of 
standardized  options  "*   •  *  such  other 
securities  as  the  Commission  may,  buy 
order,  designated."  ^°  The  proposed 
classification  of  BOUNDs  as 
standardized  option.s  presents  certain 
difficult  and  unique  issues.  As 
discussed  above,  BOUNDs  are  intended 
as  a  replacement  product  to  the  expired 
PRIMES.  PRIMES  (and  SCOREs)  were 
subject  to  separate  unit  trust  listing  • 
standards  specifically  designed  to 
accommodate  their  listing  and  were  not 
treated  as  standardized  options  within 
the  meaning  of  Rule  9b-l.  Nevertheless, 
the  Commission  believes  that  BOUNDs, 
despite  possessing  some  attributes  of 
PRIMES,  can  be  designated  as 
standardized  options  for  purposes  of 
Rule  9b-l  under  the  Act. 

In  this  respect,  the  Commission  notes 
that  the  value  of  a  particular  BOUNDs 
is  derivative  of  the  value  of  its 
underlying  stock.  Moreover,  its  terms 
are  standardized  in  the  same  manner  as 
option  contracts,  with  an  underlying 
security,  standardized  expiration  dates 
and  strike  prices.  Second.  BOUNDs  will 
be  subject  to  options  margin  treatment. 
Third,  because  long  BOUNDs  positions 
have  the  same  economic  attributes 
present  when  a  market  participant 
implements  a  covered  call  writing 
strategy,  they  constitute  an  aggregation 
of  a  synthetic  long  stock  position  and 
short  call  option  position  in  a  single 
transaction.  Accordingly.  BOUNDs 
possess  a  significant  options 
component.  Fourth,  while  not 
necessarily  determinative  of  whether  a 
product  is  an  option.  BOUNDs.  like  all 
other  options  traded  on  national 
securities  exchanges,  will  be  issued  and 
cleared  by  OCC.  a  registered  clearing 
agency.  Fifth.  BOUNDs  open  interest 
will  be  created  in  a  manner  similar  to 
options.  Finally,  like  a  long  options 
position,  a  long  BOUNDs  position  is 
created  by  the  deposit  of  a  fully  paid  for 
premium,  which  is  the  maximum  loss 
on  the  position. 

The  Commission  recognizes  that,  as 
the  NYSE  letter  indicates,  BOUNDs 
differ  in  several  respects  from 
traditional  options.  Nevertheless,  for  the 
reasons  stated  above,  the  Commission 
does  not  believe  it  is  unreasonable  to 
treat  BOUNDs  as  standardized  options. 


"17  CFR  240.9b-l (a)(4)  (1988).  In  amending  the 
definition  of  the  term  standardized  option  to 
include  "such  other  securities  as  the  Commission 
mav.  by  order,  designate"  the  Commission  noted 
that  it  added  the  new  language  "to  authorize  the 
Commission,  by  order,  to  allow  the  use  of  Rule  9b- 
1  for  new  investment  vehicles  that  the  Contmission 
believes  should  be  included  within  the  new 
disclosure  framework."  See  also  Securities 
Exchange  Act  Release  No.  19055  (Sept.  16.  1982). 
47  FR  41950.  41954. 


Indeed,  options  treatment  may  provide 
a  more  tailored  trading  and  disclosure 
regime  to  the  products.^i  Therefore,  the 
Commission  has  determined  the 
BOUNDs  are  a  type  of  security  that  falls 
into  the  category  of  "other  security" 
under  Rule  9b-l(a){4)  which  the 
Commission  should  treat  as 
standardized  options  for  purposes  of 
Rule  9b-l  under  the  Act. 

In  treating  BOUNDs  as  options,  the 
Commission  must  ensure  that  the 
Exchanges'  proposed  regulatory 
requirements  provide  for  adequate  sales 
practice  requirements,  position  and 
exercise  limits,  margin  requirements 
and  disclosure.  These  rules  minimize 
the  potential  for  manipulation  and  help 
to  address  any  prudential  concerns  from 
a  derivative  product.  In  addition,  these 
standards  should  address  the  special 
risks  to  customers  arising  from 
transactions  in  BOUNDs.  For  the 
reasons  discussed  below,  the 
Commission  believes  the  proposals  will 
provide  significant  flexibility  to  list 
BOUNDs  without  compromising  the 
effectiveness  of  the  Exchanges' 
regulatory  programs  for  standardized 
options. 

First,  the  Exchanges'  options  sales 
practice  and  suitability  rules  apply  to 
transactions  in  BOUNDs.  The 
Commission  believes  it  appropriate  to 
apply  the  heightened  requirements  of 
options  account  opening  and  suitability 
rules  to  BOUNDs  transactions  because 
of  the  significant  derivative 
characteristics  of  the  product.  Thus,  no 
member  or  member  organization  of  any 
of  the  Exchanges  may  accept  an  order 
from  a  customer  to  purchase,  or 
recommend  to  any  customer  any 
BOUND  transaction,  unless  the  account 
has  been  approved  for  options  trading 
and  the  member  or  member  organization 
has  reasonable  grounds  to  believe  that 
any  recommended  transaction  is  not 
unsuitable  for  such  customer. 

Second,  the  Exchanges  propose  that 
equity  option  position  and  exercise 
limit  rules  be  applicable  to  transactions 
in  BOUNDS  and  that  BOUNDs  be 
aggregated  with  other  equity  options  on 
the  same  underlying  stock  for  the 
purpose  of  calculating  position  limits. 
The  Commission  believes  that  since 
BOUNDs  are  standardized  options 
which  replicate  a  covered  call  writing 
strategy,  it  is  appropriate  to  apply  equity 


"  This  determination  does  not  preclude  another 
market  from  trading  a  PRIME-like  product  under 
stock  or  hybrid  product  trading  rules.  It  may  be 
appropriate  to  use  a  different  regulatory  structure 
than  that  applicable  lo  BOUNDs  for  a  product  that 
combines  equity  and  derivative  features.  For 
BOUNDs.  the  Commission  merely  is  determining 
that  it  is  consistent  with  the  Act  for  the  Amex, 
CBOE.  and  PSE  to  apply  their  options  rules  and  to 
treat  the  product  as  a  standardized  option. 


options  position  limits  to  BOUNDs 
transactions  The  Comm.ission  believes 
it  is  appropriate  to  aggregate  BOUNDs 
with  equity  options  (including  LEAPs) 
on  the  same  side  of  the  market  on  the 
same  underlying  stock  (i.e.,  long 
BOUNDs  with  long  calls  and  short 
puts).  This  will  ensure  that  the 
protection  afforded  by  options  position 
limits  (e.g.,  prevention  of  manipulation 
of  the  underlying  security)  will  apply  to 
BOUNDS. 

As  discussed  above,  the  NYSE  and 
Motorola  Comment  Letters  raise  short 
sale  and  "cheap  vote"  concerns, 
respectively.  With  respect  to  the  "cheap 
vote"  concerns,  the  Commission  agrees 
with  Amex's  response  and  notes  that 
there  are  several  existing  strategies 
whereby  an  investor  can  synthetically 
divest  the  economic  attributes  of 
common  stock  from  actual  ownership. 
As  to  NYSE's  short  sale  concerns,  in 
light  of  the  fact  that  BOUNDs  will  be 
regulated  as  standardized  options,  it  is 
appropriate  to  grant  them  the  same 
treatment  under  Rule  lOa-1  of  the  Act 
as  existing  options.  Moreover,  the 
Commission  notes  a  BOUNDs' 
underlying  stock  will  remain  subject  to 
Rule  l6a-l  at  all  times.  Furthermore, 
the  Commission  believes  that  the 
proposed  position  limit  and  aggregation 
rules  (in  addition  to  margin 
requirements)  should  adequately  protect 
against  BOUNDs  short  selling  any 
potential  concern  over  the  division  of 
economic  and  voting  interests. 

Third,  the  Exchanges  propose  that 
their  options  margin  rules  be  applicable 
to  transactions  in  BOUNDs.  The  initial 
sale  of  a  BOUND,  by  definition,  will 
require  the  seller  to  go  short.  In  this 
regard,  the  Exchanges  have  submitted 
proposed  rules  establishing  margin 
levels  for  the  purchase  and  sale  of 
BOUNDs,  for  covered  positions  (e.g., 
long  stock,  short  BOUND),  and  for 
spread  positions  involving  BOUNDs 
(e.g.,  long  and  short  BOUND  with  same 
expiration  date  but  different  strike 
prices).  The  Commission  believes  that 
the  options-like  margin  treatment  for 
BOUNDs,  as  amended,  provides  for 
adequate  margin  coverage  for  long, 
short,  covered,  and  spread  positions.^^ 

The  Commission  notes  that  strike 
price  interval,  bid/ask  differential  and 
continuity  rules  will  not  apply  to 
transactions  in  BOUNDs  until  the  time 
to  expiration  is  less  than  nine  months. 
This  approach  is  consistent  with  the 
approach  currently  being  taken  by  the 
Exchanges  with  regard  to  their  long- 
term  equity  and  index  options.  The 


^^The  Commission  staff  consulted  with  staff  of 
the  Federal  Reserve  Board  in  reaching  this 
determination. 


Commission  notes  that  although  specific 
bid/ask  differential  and  continuity  rules 
do  not  apply  to  BOUNDs  with  over  nine 
months  to  expiration,  the  Exchanges' 
general  rules  that  obligate  registered 
options  traders,  specialists,  and  market 
makers  to  maintain  a  fair  and  orderly 
market  will  continue  to  apply.^a  The 
Commission  believes  that  the 
requirements  of  these  rules  are  broad 
enough,  even  in  the  absence  of  bid/ask 
differential  and  continuity 
requirements,  to  provide  the  Exchanges 
with  the  authority  to  make  a  finding  of 
inadequate  registered  option  trader, 
specialist,  or  market  maker  performance 
should  these  market  participants  enter 
into  transactions  or  make  bids  or  offers 
(or  fail  to  do  so)  in  BOUNDs  that  are 
inconsistent  with  the  maintenance  of  a 
fair  and  orderly  market. 

In  order  to  promote  investor 
protection  and  to  ensure  adequate 
disclosure  in  connection  with  BOUNDs, 
the  rules  pertaining  to  standardized 
options  and  the  requirements  of 
Exchange  Act  Rule  9b-l  will  apply  to 
trading  in  BOUNDs.  As  with  other 
securities  issued  by  OCC,  the  clearing 
corporation  interposes  itself  between 
BOUND  buyers  and  sellers,  and  is 
technically  the  "issuer"  of  each 
contract.  Moreover,  just  as  with  other 
OCC  issued  securities,  the  Commission 
believes  providing  investors  with 
information  regarding  the  rights  and 
characteristics  of  BOUNDs  would 
provide  more  useful  information  to 
investors  than  additional  information  on 
the  issuers  underlying  the  BOUNDs.^* 
In  this  regard,  BOUNDs  investors  will 
receive  a  special  supplement  to  the  ODD 
("BOUNDs  supplement")  explaining  in 
detail  the  economic  and  risk 
characteristics  of  BOUNDs,  the 
mechanism  of  buying,  selling  and 
exercising  BOUNDs  and  the  market  in 
which  BOUNDS  will  trade."  In 
addition,  the  Exchanges  will  require 
that  every  exchange  member  and 
member  organization  deliver  to  each 
customer  a  current  ODD  and  BOUNDs 
supplement  at  or  prior  to  the  time  such 


■>'  See,  e.g..  Amex  Rules  950  and  958  and  CBOE 
Rule  8.7. 

^*The  Cominission  notes  that  standardized 
options  are  registered  with  the  Commission  on 
Form  S-20  Registration  Statement  under  the 
Securities  Act  of  1933.  This  information  includes 
the  prospectus  and  financial  statements  of  OCC. 
which  is  the  issuer  of  all  standardized  options. 

'*In  reviewing  any  disclosure  materials 
submitted,  the  Commission  intends  to  assure  that 
the  materials  specifically  describe  BOUNDs. 
explain  their  uses,  detail  the  special  risks  associated 
with  BOUNDS  trading,  and  emphasize  that 
BOUNDS  contracts,  unlike  other  standardized 
options,  subject  a  writer  to  dividend-equivalent 
payment  obligations.  The  trading  of  BOUNDs  is 
expressly  contingent  upon  the  Commission's 
approval  of  such  an  ODD  supplement. 
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customer's  account  is  approved  for 
BOUNDS  trading. 

As  discussed  above,  the  Exchanges 
propose  to  have  BOUNDs  issued, 
cleared  and  settled  by  OCC.  In  this 
regard,  on  December  27.  1995,  OCC  filed 
with  the  Commission  a  proposed  rule 
change  to  enable  it  to  issue,  clear,  and 
settle  BOUNDs.36  The  OCC  proposal, 
when  approved,  should  allow  OCC  to 
process  BOUNDs  transactions  in 
accordance  with  procedures  that  are 
substantially  similar  to  its  existing  well- 
established  systems  and  procedures  for 
the  clearance  and  settlement  of 
exchange-traded  options.^'  In  this 
respect,  the  Commission  notes  that  the 
initiation  of  trading  of  BOUNDs  is 
conditioned  upon  Commission  approval 
of  OCC's  proposal  to  issue,  clear  and 
settle  BOUNDs,  as  well  as  a  Commission 
order  approving  the  BOUNDs  ODD 
supplement. 

Tne  Commission  finds  good  cause  for 
approving  the  Amendments  to  the 
proposed  rule  changes  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register. *«  The  Commission 
notes  that  the  Amendments  bring  the 
BOUNDs  margin  rules  applicable  to 
spread  positions  into  conformity  with 
the  margin  treatment  currently 
applicable  to  other  standardized 
options.  Furthermore,  the  Amendments 
also  bring  the  Exchanges'  rules  into 
conformity  with  those  of  OCC  which, 
the  Commission  notes,  reduces  the 
potential  for  conflict  between  an 
Exchanges'  and  OCC's  rules.'^  Also,  the 
Commission  believes  it  is  appropriate 
for  Amex  and  CBOE  to  not  apply  their 
"ten-up"  rules  to  BOUNDs  transactions 
(i.e..  the  minimum  size  guarantee  for 
BOUNDs  quotes).  In  the  absence  of 
trading  experience  or  other  indication  of 
adequate  market  liquidity,  the 
Commission  believes  it  is  reasonable  for 
the  Amex  and  CBOE  to  determine  that 
specialists  or  market  makers  should  not 
be  required  to  make  ten-up  markets  for 
transactions  in  BOUNDs.  The 
Amendments  also  eliminate  the  use  of 
escrow  receipts  and  letters  of  guarantee 


»  See  SR-OCC-95-20. 

"  The  Commission  has  not  yet  approved  OOC's 
proposed  rule  filing  to  issue,  clear,  and  settle 
BOUNDS  (SR-OCC-95-20). 

-"Amex  Amendment  No.  1  was  noticed  and 
published  for  comment  with  the  original  filing.  The 
Commission,  therefore,  is  not  seeking  comment  on 
Amex  Amendment  No.  1. 

>*For  example,  one  of  the  changes  alters  the 
timing  of  the  payment  of  the  BOUNDs  dividends 
equivalent.  The  Commission  notes  that  this  change, 
which  brings  the  Exchanges'  rules  into  conformity 
with  the  rules  of  OCC.  will  harmonize  the  payment 
date  for  BOUNDs  with  that  of  the  underlying  stock, 
and  that  this  should  make  trading  strategies 
involving  both  the  BOU>4Ds  and  underlying  stock 
more  efficient. 


as  adequate  margin  cover  for  BOUNDs. 
The  Commission  notes  that  because  it  is 
unknown  whether  BOUNDs  will  be 
settled  in  cash  of  the  underlying  stock 
until  expiration  of  the  BOUNDs 
position,  this  raises  issues  as  to  whether 
such  instruments  ser\'e  as  adequate 
cover  for  short  BOUNDs  positions. 
Accordingly,  the  Commission  believes 
this  issue  is  better  addressed  in  the 
context  of  a  separate  OCC  filing.  Finally, 
the  Commission  notes  that  FSE's 
designation  of  BOUNDs  as  a  Tier  I 
security  is  consistent  with  the  treatment 
afforded  standardized  equity  options 
and,  therefore,  does  not  raise  any  new 
or  unique  issues.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  Amendment  on  an 
accelerated  basis. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  Amendments. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  numbers  in  the  caption 
above  and  should  be  submitted  by 
February  13,  1996. 

Based  upon  the  aforementioned 
factors,  the  Commission  finds  that  the 
proposed  rule  changes  relating  to  the 
listing  and  trading  of  BOUNDs  are 
consistent  with  the  requirements  of 
Section  6(b)(5)  and  the  rules  and 
regulations  thereunder.  The  initiation  of 
BOUNDs  trading,  however,  is 
conditioned  upon  the  issuance  of  an 
order  approving  the  OCC's  proposed 
rule  change  to  issue,  clear,  and  settle 
BOUNDs  and  also  upon  the 
Commission's  review  and  approval  of 
an  ODD  BOUNDs  supplement,  pursuant 
to  Rule  9b-l  of  the  Act. 


It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**'  that  the 
proposed  rule  changes  (SR-Amex-94- 
56,  SR-CBOE-05-14,  and  SR-PSE-95- 
01)  are  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc  96-835  Filed  1-22-96:  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Options  on  the  Morgan 
Stanley  Healthcare  Product  Companies 
Index,  the  Morgan  Stanley  Healthcare 
Providers  Index  and  the  Morgan 
Stanley  Healthcare  Payors  Index 

January  16, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  19,  1995, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Amex.  On  January  2, 
1996.  the  Amex  filed  Amendment  No.  1 
to  its  proposal.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  options  on  three  new 
indexes  developed  by  Morgan  Stanley  & 
Co.  Incorporated  ("Morgan  Stanley") 
relating  to  three  different  subsectors 
within  the  healthcare  sector:  the  Morgan 
Stanley  Healthcare  Providers  Index 
("Providers  Index");  the  Morgan  Stanley 
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« 15  U.S.C.  §78s(b)(2)(1988). 

«'  17  CFR  200.30-3(a)(12)  (1994). 

'  In  Amendment  No.  1,  the  Amex  states  that  for 
each  of  the  healthcare  sector  indexes,  if  at  any  time 
between  annual  rebalancings.  the  top  five  stocks  in 
an  Index  by  weight  represent  in  the  aggregate  more 
than  60%  of  the  Index's  value,  the  Exchange  will 
rebalance  the  Index  after  the  close  of  trading  on 
Expiration  Friday  in  the  next  month  in  the  March 
cycle.  See  Letter  from  Claire  P.  McGrath.  Managing 
Director  and  Special  Counsel.  Derivatives 
Securities.  Amex.  to  Michael  Walinskas.  Branch 
Chief.  Office  of  Market  Supervision,  Division  of 
Market  Regulation.  Commission,  dated  January  2. 
1996  ("Amendment  No.  1"). 


Healthcare  Payors  Index  ("Payors 
Index");  and  the  Morgan  Stanley 
Healthcare  Product  Companies  Index 
("Product  Companies  Index") 
(collectively  the  "Indexes").  Each  Index 
is  comprised  of  stocks  which  are  traded 
on  the  Amex,  the  New  York  Stock 
Exchange  ("NYSE"),  or  are  National 
Market  securities  traded  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
system  ("NASDAQ").  In  addition,  the 
Amex  proposes  to  amend  Rule  902C(d) 
to  include  the  Indexes  in  the  disclaimer 
provisions  of  the  rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission.  i 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  trade 
standardized  index  options  on  the 
Indexes.  The  Indexes  are  equal-dollar 
weighted  indexes  developed  by  Morgan 
Stanley  ,  each  representing  a  portfolio  of 
large,  actively  traded  stocks.^ 


-  As  of  December  1 .  1995.  the  Providers  Index 
was  comprised  of  15  stocks  of  companies  engaged 
in  the  hospital  management  and  medical/nursing 
services  industries,  with  market  capitalizations 
ranging  from  $494  million  to  $23  billion,  and  six 
month  average  daily  trading  volumes  ranging  from 
95.000  to  995.000  shares.  The  Payor's  Index,  as  of 
December  1.  1995.  was  comprised  of  12  stocks  of 
companies  conducting  business  in  the  managed 
health- care  and  health  industry  services  industries, 
with  market  capitalizations  ranging  from  $622 
million  to  $10  billion  and  six  month  average  daily 
trading  volumes  ranging  from  170.000  to  1.700.000 
shares.  Finally,  as  of  this  same  date,  the  Product 
Companies  Index  was  comprised  of  25  equity  issues 
of  companies  engaged  in  the  major 
pharmaceuticals,  biotechnology,  medical 
specialties,  medical  electronics,  and  medical/dental 
distributors  industries.  The  market  capitalizations 
of  these  25  companies  range  from  $1.6  billion  to 
$56.1  billion  and  the  six  month  average  daily 
trading  volumes  range  from  124.000  to  2.800,000 
shares. 


(a)  Eligibility  Standards  for  Index 
Components 

The  Amex  represents  that  the  Indexes 
conform  with  Exchange  Rule  901C 
which  specifies  criteria  for  inclusion  of 
stocks  in  an  index  on  which 
standardized  options  will  be  traded.  In 
addition,  for  each  of  the  Indexes, 
Morgan  Stanley  will  include  in  the 
Index  only  those  stocks  that  meet  the 
following  standards:  (1)  A  minimum 
price  of  $7.50  at  the  time  of 
announcement  of  entry  into  the  Index; 
(2)  a  minimum  market  capitalization  of 
$75  million;  (3)  average  monthly  trading 
volume  in  the  component  security  of  at 
least  one  million  shares  during  the 
preceding  six  months;  (4)  each 
component  security  must  be  traded  on 
the  Amex,  NYSE  or  must  be  a  National 
Market  Security  traded  through  the 
facilities  of  NASDAQ;  and  (5)  upon 
annual  rebalancing,  at  least  90%  of  the 
Index  numerical  value  and  at  least  80% 
of  the  total  number  of  component 
securities  must  meet  the  then  current 
criteria  for  standardized  option  trading 
set  forth  in  Exchange  Rule  915.  Also, 
because  the  Indexes  are  equal-dollar 
weighted,  no  component  security  will 
represent  more  than  25%  of  the  weight 
of  any  of  the  Indexes,  nor  will  the  five 
highest  weighted  component  securities 
in  any  of  the  Indexes,  in  the  aggregate, 
account  for  more  than  60%  of  the 
weight  of  that  Index  upon  annual 
rebalancing.  The  criteria  set  forth  above 
are  the  same  as  or  exceed  many  of  the 
criteria  established  for  the  expedited 
listing  of  options  on  stock  industry 
indexes  pursuant  to  Exchange  Rule 
901C  Commentary  .02. 

(b)  Index  Calculation 

The  Indexes  are  calculated  using  an 
"equal-dollar  weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  "equal"  dollar 
amount  in  each  Index.  The  following  is 
a  description  of  how  the  equal-dollar 
weighting  calculation  method  works.  As 
of  the  market  close  on  December  16, 
1994,  a  portfolio  of  stocks  was 
established  for  each  of  the  Indexes 
representing  an  investment  of  $300,000 
in  the  stock  (rounded  to  the  nearest 
whole  share)  of  each  of  the  companies 
in  each  Index.  The  value  of  each  Index 
equals  the  current  market  value  (i.e., 
based  on  U.S.  primary  market  prices)  of 
the  sum  of  the  assigned  number  of 
shares  of  each  of  the  stocks  in  the  Index 
portfolio  divided  by  the  Index  divisor. 
The  Index  divisors  were  initially 
determined  for  each  Index  to  yield 
benchmark  values  of  200.00  at  the  close 
of  trading  on  December  16,  1994. 


Annually  theruaner,  louowing  me  close 
of  trading  on  the  third  Friday  of 
December,  each  Index  portfolio  will  be 
adjusted  by  changing  the  number  of 
whole  shares  of  each  component  stock 
in  that  Index  so  that  each  company  is 
again  represented  in  "equal"  dollar 
amounts.  If  necessary,  a  divisor 
adjustment  is  made  at  the  rebalancing  to 
ensure  continuity  of  the  Index's  value. 
The  newly  adjusted  portfolio  becomes 
the  basis  for  the  Index's  value  on  the 
first  trading  day  following  the  annual 
adjustment. 

As  noted  above,  for  each  Index  the 
number  of  shares  of  each  component 
stock  in  the  Index  portfolio  remains 
fixed  between  annual  reviews  except  in 
the  event  of  certain  types  of  corporate 
actions  such  as  the  payment  of  a 
dividend  other  than  an  ordinary  cash 
dividend,  stock  distribution,  stock  split, 
reverse  stock  split,  rights  offering, 
distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  number  of  shares  of 
that  security  in  the  portfolio  will  be 
adjusted,  if  necessary,  to  the  nearest 
whole  share,  to  maintain  the 
component's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  corporate  action.  In  the  event  of  a 
stock  replacement,  the  dollar  value  of 
the  security  being  replaced  will  be 
calculated  and  that  amount  invested  in 
the  stock  of  the  new  component,  to  the 
nearest-whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

Additionally,  for  each  of  the  Indexes, 
if  at  any  time  between  annual 
rebalancings,  the  top  five  stocks  in  the 
Index  by  weight  represent  in  the 
aggregate  more  than  60%  of  the  Index's 
value,  the  Exchange  will  rebalance  the 
Index  after  the  close  of  trading  on 
expiration  Friday  in  the  next  month  in 
the  March  cycle.  For  example,  if  in  July 
it  is  determined  that  the  top  five 
components  in  the  Morgan  Stanley 
Healthcare  Product  Companies  Index 
account  for  more  than  60%  of  the 
Index's  weight,  then  the  Index  will  be 
rebalanced  after  the  close  of  trading  on 
expiration  Friday  in  September.^ 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
each  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B. 


J  See  Amendment  No.  1.  supra  note  1. 
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(c)  Maintenance  of  the  Indexes 

The  Indexes  will  be  calculated  and 
maintained  by  the  Amex  in  consultation 
with  Morgan  Stanley  who  may,  from 
time  to  time,  suggest  changes  in  the 
industry  categories  represented  in  any 
or  all  of  the  Indexes  or  changes  in  the 
number  of  component  stocks  in  an 
industn,'  category  to  properly  reflect  the 
changing  conditions  in  the  healthcare 
sector,  fai  addition,  the  Amex  will 
replace  component  securities  in  each 
Index  that  fails  to  meet  the  following 
maintenance  criteria  on  quarterly 
review:  (1)  A  minimum  market 
capitalization  of  $75  million;  (2)  average 
monthly  trading  volume  in  the 
component  security  of  at  least  500,000 
shares  during  the  preceding  six  months; 
(3)  at  least  90%  of  the  Index's  numerical 
value  and  at  least  80%  of  the  total 
number  of  component  securities  meet 
the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Exchange  Rule  915;  and  (4)  a  share  price 
of  $5.00  or  greater  for  a  majority  of 
business  days  during  the  three  calendar 
months  preceding  the  date  of  selection 
for  inclusion  in  the  Index. 

At  the  beginning  of  each  calendar 
quarter,  Morgan  Stanley  will  provide 
the  Amex  with  a  current  list  of 
replacement  stocks  for  each  Index  on 
which  to  draw  in  the  event  that  a 
component  in  an  Index  must  be 
replaced  due  to  merger,  takeover  or 
other  similar  event.  The  Exchange  will 
make  these  lists  publicly  available. 
Stocks  in  the  replacement  lists  will  be 
selected  and  ranked  by  Morgan  Stanley 
based  on  a  number  of  criteria,  including 
conformity  to  the  eligibility  standards 
described  above  and  to  Exchange  Rules 
915  and  916  which  set  forth  the  criteria 
for  the  initial  and  continued  listing  of 
standardized  options  of  equity 
securities,  trading  liquidity,  market 
capitalization,  ability  to  borrow  shares 
and  share  price.  The  replacement  stocks 
will  be  categorized  by  industry  within 
each  healthcare  subsector  and  ranked 
within  their  category  based  on  the 
aforementioned  criteria.  The 
replacement  stock  for  a  security  leaving 
the  Index  will  be  selected  by  the  Amex 
from  the  replacement  list  based  on 
industry  category  and  liquidity.  In  the 
event  no  replacement  stocks  are 
available  that  meet  the  eligibility  criteria 
and  pass  Mbrgan  Stanley's  selection 
process,  then  the  security  leaving  the 
Index  will  be  removed  without 
replacement  and  the  divisor  adjusted  to 
ensure  Index  continuity.  It  is  expected 
that  each  Index  will  remain  at  the 
current  number  of  components; 
however,  if  the  number  of  components 
in  an  Index  shall  increase  or  decrease  by 


more  than  one  third,  the  Exchange  must 
obtain  pnor  approval  for  such  index 
from  the  Commission  pursuant  to 
Section  19(b)  of  the  Act. 

In  addition,  Morgan  Stanley  will 
advise  the  Exchange  regarding  the 
handling  of  unusual  corporate  actions 
which  may  arise  from  time  to  time. 
Routine  corporate  actions  (e.g.,  stock 
splits,  routine  spin-offs,  etc.)  which 
require  straightforward  index  divisor 
adjustments  will  be  handled  by 
Exchange  staff  without  consultation 
with  Morgan  Stanley.  All  stock 
replacements  and  unusual  divisor 
adjustments  caused  by  the  occurrence  of 
extraordinary  events  such  as 
dissolution,  merger,  bankruptcy,  non- 
routine  spin-offs  or  extraordinary 
dividends  will  be  made  by  Exchange 
staff  in  consultation  with  Morgan 
Stanley.  All  stock  replacements  and  the 
handling  of  non-routine  corporate 
actions  will  be  announced  at  least  ten 
business  days  in  advance  of  such 
effective  change,  whenever  practicable. 
As  with  all  options  currently  trading  on 
the  Amex,  the  Exchange  will  make  this 
information  available  to  the  public 
through  dissemination  of  an  information 
circular. . 

(d)  Expiration  and  Settlement 

The  proposed  options  on  the  Indexes 
will  be  European  style  (i.e.,  exercisable 
only  at  expiration),  and  cash  settled. 
Standard  option  trading  hours  (9:30  a.m. 
to  4:10  p.m.  New  York  time)  will  apply. 
The  options  on  the  Index  will  expire  on 
the  Saturday  following  the  third  Friday 
of  the  expiration  month  ("Expiration 
Friday").  The  last  trading  day  in  an 
expiring  option  series  will  normally  be 
the  second  to  last  business  day 
preceding  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
(normally  a  Thursday).  Trading  in 
expiring  options  will  cease  at  the  close 
of  trading  on  the  last  trading  day. 

For  each  Index,  the  Exchange  plans  to 
list  option  series  with  expirations  in  the 
three  near-term  calendar  months  and  in 
the  two  additional  calendar  months  in 
the  March  cycle.  In  addition,  longer 
term  option  series  having  up  to  thirty- 
six  months  to  expiration  may  be  traded. 
In  lieu  of  such  long-term  options  on  a 
full  value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced  value  put 
and  call  options  based  on  one-tenth  (1/ 
10th)  the  Index's  full  value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full  value  or  reduced 
value  long-term  options  will  not  be  less, 
than  six  months.  The  trading  of  any  long 
term  options  would  be  subject  to  the 
same  rules  which  govern  the  trading  of 
all  the  Exchange's  index  options, 
including  sales  practice  rules,  margin 


requirements  and  floor  trading 
procedures  and  all  options  will  have 
European  style  exercise.  Position  limits 
pn  reduced  value  long  term  Index 
options  will  be  equivalent  to  the 
position  limits  for  regular  (full  value) 
Index  options  and  would  be  aggregated 
with  such  options  (for  example,  if  the 
position  limit  for  the  full  value  options 
is  12,000  contracts  on  the  same  side  of 
the  market,  then  the  position  limit  for 
the  reduced  value  options  will  be 
120,000  contracts  on  the  same  side  of 
the  market). 

For  each  Index,  the  exercise 
settlement  value  for  all  of  the  Index's 
expiring  options  will  be  calculated 
based  upon  the  primary  exchange 
regular  way  opening  sale  prices  for  the 
component  stocks.  In  the  case  of 
securities  traded  through  the  NASDAQ 
system,  the  first  reported  regular  way 
sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day's  last  sale  price  will  be  used 
in  the  calculation. 

(e)  Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Indexes.  These  Rules  cover 
issues  such  as  surveillance,  exercise 
prices,  and  position  limits.  Surveillance 
procedures  currently  used  to  monitor 
trading  in  each  of  the  Exchange's  other 
index  options  will  also  be  used  to 
monitor  trading  in  options  on  the 
Indexes.  The  Indexes  are  deemed  to  be 
Stock  Index  Options  under  Rule  90lC(a) 
and  Stock  Index  Industry  Groups  under 
Rule  900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  (i.e.  strike  prices  within 
ten  points  above  or  below  the  current 
index  value)  option  series  on  an  Index 
at  2V2  point  strike  price  intervals  when 
the  value  of  that  Index  is  below  200 
points.  In  addition,  the  Exchange 
expects  that  the  review  required  by  Rule 
904C(c)  will  result  in  position  limits  of 
12,000  contracts  with  respect  to  options 
on  each  of  the  Indexes. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 


mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  pelf-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-95-53  and  should  be 
submitted  by  February  13,  1996. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-836  Filed  1-22-9S;  8:45  ami 
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Warrants  Based  on  the  Undervalued 
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January  16.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  2, 
1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex,  pursuant  to  Rule  19b— 4  of 
the  Act,  proposes  to  approve  for  listing 
and  trading,  under  Section  106  of  the 
Amex  Company  Guide,  index  warrants 
based  on  the  undervalued  market  basket 
index  ("Index").  The  Index  is  an  equal- 
dollar  weighted  broad-based  index 
developed  by  the  Exchange  and  is 
comprised  of  stocks  which  are  traded  on 
the  Amex,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  or  through  the 
facilities  of  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
system  and  are  reported  national  market 
system  securities  ("NASDAQ/NMS"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 


•'17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  §78s(b)(l)(1988). 
^  17  CFR  240.19b-4  (1994). 


any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  106  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  index  warrants  based 
on  foreign  and  domestic  market  indices. 
While  the  Exchange  currently  lists  and 
trades  warrants  on  a  number  of  foreign 
market  indices,  it  currently  proposes  to 
list  and  trade  warrants  on  a  domestic 
market  index.  The  listing  and  trading  of 
warrants  on  the  undervalued  market 
basket  index  will  comply  in  all  respects 
with  Exchange  Rules  1100  through  1110 
for  the  trading  of  stock  index  and 
currency  warrants. 

Warrant  issues  on  the  Index  will 
conform  to  the  listing  guidelines  under 
Section  106,  which  provide,  among 
other  things,  that:  (1)  the  issuer  shall 
have  tangible  net  worth  in  excess  of 
$250,000,000  and  otherwise 
substantially  exceed  size  and  earnings 
requirements  in  Section  101(A)  of  the 
Company  Guide  or  meet  the  alternate 
guideline  in  paragraph  (a);  (2)  the  term 
of  the  warrants  shall  be  for  a  period 
ranging  from  one  to  three  years  from  the 
date  of  issuance;  and  (3)  the  minimum 
public  distribution  of  such  issues  shall 
be  1,000,000  warrants,  together  with  a 
minimum  of  400  public  holders,  and 
have  an  aggregate  market  value  of 
$4,000,000. 

Index  warrants  will  be  direct 
obligations  of  their  issuer  subject  to 
cash-settlement  during  their  term,  and 
either  exercisable  throughout  their  life 
(i.e.,  American  style)  or  exercisable  only 
on  their  expiration  date  (i.e.,  European 
style).  Upon  exercise,  or  at  the  warrant 
expiration  date  (if  not  exercisable  prior 
to  such  date),  the  holder  of  a  warrant 
structured  as  a  "put"  would  receive 
.  payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  declined  below  a  pre- 
stated  cash  settlement  value. 
Conversely,  holders  of  a  warrant 
structured  as  a  "call"  would,  upon  ~ 
exercise  or  at  expiration,  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  Index  has  increased  above  the 
pre-stated  cash  settlement  value.  If  "out- 
of-the-money"  at  the  time  of  expiration, 
the  warrants  would  expire  worthless.  In 
addition,  the  Amex,  prior  to  the 
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commencement  of  trading,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  Index. 

The  Amex  is  proposing  to  list  index 
warrants  based  on  the  undervalued 
market  basket  index,  an  equal-dollar 
weighted  index.  The  Index  represents  a 
broad-based  portfolio  of  large,  actively 
traded  stocks  from  various  industries. 
The  total  market  capitalization  of  the 
Index  was  $344,658,060,000  on 
December  22,  1995.  The  median 
capitalization  of  the  companies  in  the 
Index  on  that  date  was  approximately 
$3.2  billion  and  the  average  market 
capitalization  of  these  companies  was 
approximately  $8  billion.  The 
individual  market  capitalization  of  the 
companies  ranged  from  approximately 
$126  million  to  approximately  $48.5 
billion.  During  the  six  month  period 
from  June  1995  through  November  1995, 
the  average  monthly  trading  volume  of 
the  stocks  in  the  Index  ranged  from 
500,000  shares  to  188.5  million  shares.^ 

The  Index  is  calculated  using  an 
"equal-dollar  weighting"  methodology 
that  is  designed  to  ensure  that  each  of 
the  component  securities  is  represented 
in  an  approximately  "equal"  dollar 
amount  in  the  Index.  The  following  is 
a  description  of  how  the  equal-dollar 
weighting  calculation  method  works. 
Initially,  each  of  the  securities  in  the 
Index  will  have  equal  representation. 
Specifically,  each  security  included  in 
the  Index  will  be  assigned  a  multiplier 
on  the  date  of  issuance  of  the  warrant 
so  that  each  component  represents  an 
equal  percentage  of  the  value  of  the 
Index  on  the  date  of  issuance.  The 
multiplier  indicates  the  number  of 
shares  of  a  security  (or  the  fraction  of 
one  share),  given  its  market  price  on  an 
exchange  or  through  NASDAQ,  to  be 
included  in  the  calculation  of  the  Index. 
Accordingly,  each  of  the  43  companies 
included  in  the  Index  will  represent 
approximately  2.32  percent  of  the 
weight  of  the  Index  at  the  time  of 
issuance  of  the  warrant.  The  Index 
multipliers  will  be  determined  to  yield 
the  benchmark  value  of  100.00  on  the 
date  the  warrant  is  priced  for  initial 
offering  to  the  public. 

As  noted  above,  the  multiplier  of  each 
component  stock  in  the  Index  portfolio 


'Two  of  the  component  securities.  Patriot  Am. 
Hospitality  and  Pharmacia  &  Upjohn.  Inc..  have 
been  trading  for  less  than  six  months.  Patriot  Am. 
Hospitality  began  trading  on  September  27,  1995  as 
an  initial  public  offering  and  has  had  an  average 
monthly  trading  volume  for  the  months  of  October 
and  November  of  2.7  million  shares.  Pharmacia  k 
Upjohn  was  the  result  of  a  merger  between 
Pharmacia  Aktiebolag  and  The  Upjohn  Company 
and  began  trading  on  November  3.  1995.  Pharmacia 
k  Upjohn  traded  47.5  million  shares  during  the 
month  of  November. 


remains  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  other  than 
an  ordinary  cash  dividend,  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event.  The  multiplier  of  each 
component  stock  may  also  be  adjusted, 
if  necessary,  in  the  event  of  a  merger, 
consolidation,  dissolution,  or 
liquidation  of  an  issuer  or  in  certain 
other  events  such  as  the  distribution  of 
property  by  an  issuer  to  shareholders, 
the  expropriation  or  nationalization  of  a 
foreign  issuer,  or  the  imposition  of 
certain  foreign  taxes  on  shareholders  of 
a  foreign  issuer.  Shares  of  a  component 
stock  may  be  replaced  (or 
supplemented)  with  other  securities 
under  certain  circumstances,  such  as  the 
conversion  of  a  component  stock  into 
another  class  of  security,  the 
termination  of  a  depositary  receipt 
program,  or  the  spin-ofT  of  a  subsidiary. 
If  the  stock  remains  in  the  Index,  the 
■  multiplier  of  that  security  may  be 
adjusted  to  maintain  the  component's 
relative  weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  that  a  security  in  the 
Index  is  removed  due  to  a  corporate 
consolidation  and  the  holders  of  such 
security  receive  cash,  the  cash  value  of 
such  security  will  be  included  in  the 
Index  and  will  accrue  interest  at  Labor 
to  term,  compounded  daily. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every 
fiiteen  seconds  over  the  Consolidated 
Tape  Association's  Network  B. 

"The  Exchange  believes  that  it  is 
appropriate  to  seek  broad-based  index 
classification  for  warrant  trading  on  the 
undervalued  market  basket  index  since 
the  Index  represents  a  broad  spectrum 
of  companies  across  various  industries. 
The  industry  breakdown,  as  classified 
by  the  Office  of  Management  and 
Budget  in  their  Standard  Industry 
Classifications,  includes  computers, 
aircraft,  retain,  banking,  cellular 
telecommunications,  pharmaceutical, 
petroleum  products,  medical  supplies, 
hotel/motels,  toys,  and  retail  stationary. 
Further,  the  Index  meets  and  exceeds 
the  following  criteria:  (1)  Each 
component  security  has  an  average  daily 
trading  volume  of  at  least  40,000  shares 
during  the  preceding  six  months  (to 
remain  in  the  Index,  each  component 
will  have  to  maintain  an  average  daily 
trading  volume  of  at  least  20,000 
shares);  (2)  no  more  than  20%  of  the 
total  weighting  of  the  Index  is 
represented  by  underlying  securities 
that  have  an  average  daily  trading 


volume  less  than  75.000  shares  in  the 
preceding  six  months;  (3)  no  underlying 
security  represents  more  than  10%  of 
the  total  weight  of  the  Index;  (4)  the  five 
most  heavily  weighted  securities  in  the 
Index  do  not  represent  more  than  30% 
of  the  total  weight  of  the  Index;  (5)  the 
Index  is  comprised  of  at  least  ten 
industry  sectors  represented  by  no  less 
than  43  component  securities;  and  (6)  at 
least  75%  of  the  total  capitalization  of  . 
the  Index  is  represented  by  component 
securities  that  meet  the  Exchange's 
criteria  for  standardized  options  trading 
which  is  set  forth  in  Exchange  Rule  915. 
In  addition,  the  Index  meets  and 
exceeds  the  Designation  Criteria  for 
Futures  Contracts  Involving  Non- 
Diversified  Stock  Indexes.* 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  with 
Section  6(b)(5)  in  particular,'  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  Amex  consents,  the 
Commission  will: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


*  See  Securities  and  Exchange  Commission  and 
Commodity  Futures  Trading  Commission  Joint 
Statement  of  Policy,  Release  No.  20578  (January  18. 
1984),  49  ?R  2884.' 

»15U.S.C.§78fa))(5)(1968). 
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rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 


filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
58  and  should  be  submitted  by  February 
13. 1996. 

For  the  Commission,  by  the  Division  of  . 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-834  Filed  1-22-96;  8:45  am) 
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of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  Amendments  to  Its  Transaction  Fee 
Schedule 

January  16, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  December  19, 1995, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend,  as  of 
January  1996  trading,  its  fee  schedule 
pertaining  to  transaction  fees.  The  text 
of  the  proposed  rule  change  is  as 
follows  Inew  text  is  italicized;  deleted 
text  is  bracketed): 


Transaction  Fees 


(1)  [Credits SI  .50  per  trade. 

•  BSE  norvself-directed  mar1<et  orders  100  to  2,500  shares  inclusive. 

•  Credit  Is  limited  to  total  monttily  transaction  fees. 
(2)1  Trade  Recording  and  Comparison  Charges 

•  [BSE  single-sided  executions  up  to  and  including  5,000  shares  No  charge). 

[•  BSE  cross  trade  executions  up  to  and  including  2,000  shares]  All  BSE  executions  up  to  and  including    No  charge. 

2,500  shares. 

•  All  BSE  single-sided  executions  front  2,501-5,000  shares No  charge. 

[(3)]  (2)  Value  Charges 

•  [BSE  single-sided  executions  up  to  and  including  5,000  shares  $.20  per  100  shares). 

BSE  non-self-directed  market  and  marketable  limit  executions  up  to  and  including  2,500  shares  No  charge. 

•  [BSE  cross  trade  executions  up  to  and  including  2,000  shares]  All  other  BSE  executions  up  to  and  in-    $.20  per  100  shares. 
eluding  2,500  shares. 

•  All  BSE  single-sided  executions  from  2,501  to  5,000  shares  $,20  per  100  stiares. 

*  •  •  •  •  •  -    ■  • 

(3)  Floor  Broker  Cross  Trade  Discounts 

•  First  200  cross  trades  per  month Charge  on  tMth  trade  sides. 

•  Next  200  cross  trades  per  month Charge  on  one  trade  side. 

•  Over  400  cross  trades  per  month Charge  on  '/&  of  one  trade  side. 


«  17  CFT^  200.3O-3(a)(12)  (1994). 
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II.  Seii-Re^ulalory  Orj-diu/dUon^ 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disc-ussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Transaction  Fee  Schedule  in  order  to 
capitalize  on  the  competitive  niches  that 
the  Exchange  currently  enjoys  and  to 
improve  the  Exchange's  competitive 
position  in  the  overall  marketplace.  The 
Exchange  plans  to:  (1)  Eliminate  the. 
existing  market  order  credit;  (2) 
eliminate  all  transaction  fees  on  BSE 
executed,  non-self-directed,  market  and 
marketable  limit  orders  up  to  and 
including  2.500  shares;  and  (3) 
implement  a  discount  schedule  for  floor 
broker  entered  cross  trades. 

2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
Section  6(b)(4)  of  the  Act.» 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  2  At  any  time  within  60  days 


nf  the  filing  of  such  propu^jcd  fu.u 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  suuinissions 
should  refer  to  File  No.  SR-BSE-95-17 
and  should  be  submitted  by  February 
13, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc.  96-838  Filed  1-22-96;  8:45  ami 

BILUNO  COOe  M10-01-M 


'  15  U.S.C.  78f(b)(4). 

M5  U.S.C  78s(bl(3)(A)  and  17  CFH  19b-»(e). 


[Release  No.  34-36709;  File  No.  SR-CBOE- 
95-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the  Effective 
Date  of  the  Standing  Assurance 
Provision  Relating  to  the  Requirement 
To  Make  Prior  Arrangements  or  Obtain 
Other  Assurances  Before  Short  Selling 

January  11. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  2.  1996, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


Uuiiinussion  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  gives  notice  that  it 
proposes  to  change  the  effective  date  of 
a  certain  aspect  of  a  rule  change, 
interpretation  .04  to  Rule  30.20. 
previously  approved  by  the 
Commission. ^  The  previously  approved 
rule  change  relates  to  the  requirement  to 
make  prior  arrangements  to  borrow 
stock  or  to  obtain  other  assurances  that 
delivery  can  be  made  on  settlement  date 
before  a  member  or  person  associated 
with  a  member  may  sell  short. 
Specifically,  the  CBOE  proposes  to 
delay,  until  March  30,  1996,  the 
effectiveness  of  that  portion  of 
Interpretation  .04  to  Rule  30.20  that 
prohibits  CBOE  members  from  using 
blanket  assurances  that  securities  are 
available  for  borrowing  to  satisfy  their 
affirmative  determination  requirements. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  proposal  is 
to  delay  the  effectiveness  of  a  certain 
aspect  of  a  rule  change  previously 
approved  by  the  Commission  relating  to 
the  requirement  to  make  prior 
arrangements  to  borrow  stock,  warrants, 
or  other  securities  that  trade  subject  to 
Chapter  30  of  the  Exchange's  rules,  or  to 
otherwise  ensure  availability  of  the 
subject  securities  before  engaging  in 


'  See  Securities  Exchange  Act  Release  No.  36245 
(Nov.  27,  1995).  60  FR  62273  (Dec.  5.  1995). 


short  sales.  Specifically,  the  CBOE 
proposes  to  delay,  until  March  30, 1996, 
the  effectiveness  of  that  portion  of  the 
rule  change  that  prohibits  CBOE 
members  from  using  blanket  or  standing 
assurances  that  securities  are  available 
for  borrowing  to  satisfy  their  affirmative 
determination  requirements. 

The  previously  approved  rule  requires 
members  to  annotate,  on  the  trade  ticket 
or  some  other  record  maintained  for  that 
purpose  by  the  member  firm,  the 
following  information: 

1.  if  a  customer  assures  delivery,  the 
present  location  of  the  securities  in  question, 
whether  they  are  in  good  deliverable  form 
and  the  customer's  ability  to  deliver  them  to 
the  member  within  three  (3)  business  days; 
or 

2.  if  the  member  locates  the  stock,  the 
member  must  annotate  the  identity  of  the 
individual  and  firm  contacted  who  offered 
assurance  that  the  shares  would  be  delivered 
or  were  available  for  borrowing  by  settlement 
date  and  the  number  of  shares  needed  to 
cover  the  short  sale. 

The  rule  also  provides  that  the 
manner  by  which  a  member  or  person 
associated  with  a  member  annotates 
compliance  with  this  "affirmative 
determination"  requirement  (e.g., 
marking  the  order  ticket,  etc.)  is  left  for 
each  individual  member  to  decide.  In 
addition,  the  rule  clarifies  that  an 
affirmative  determination  and 
annotation  of  that  affirmative 
determination  must  be  made  for  each 
and  every  transaction  since  a  "blanket" 
or  standing  assurance  that  securities  are 
available  for  borrowing  is  not  acceptable 
to  satisfy  the  affirmative  determination 
requirement  ("standing  assurance 
provision").  Thus,  a  firm  that  relies  on 
a  fax  sheet  or  other  standing  assurance 
as  to  stock  availability  must  annotate 
such  reliance  for  each  short  sale 
transaction.  By  requiring  firms  to 
annotate  each  and  every  affirmative 
determination,  the  rule  makes  clear  the 
CBOE's  policy  that  firms  cannot  rely  on 
daily  fax  sheets  of  "borrowable  stocks" 
to  satisfy  their  affirmative  determination 
requirements  under  the  Interpretation 
.04  to  Rule  30.20. 

As  the  rule  change  was  filed  for 
immediate  effectiveness  as  a  non- 
controversial  rule  change,  the  rule 
became  operative  thirty  days  after  the 
rule  change  was  filed  with  the 
Commission. 2  This  rule  is  based  upon  a 
similar  rule  that  has  been  adopted  by 
the  National  Association  of  Securities 
Dealers  ("NASD").  The  NASD  has 


^  It  should  be  noted  at  this  lime  the  CBOE  does 
not  trade  any  product  that  would  be  subject  to  this 
rule,  although,  by  its  terms,  the  rule  applies  to 
transactions  by  CBOE  members  on  another  national 
securities  exchange  or  in  the  over-the-counter 
market. 


UMI 


decided  to  delay  the  effectiveness  of  the 
standing  assurance  provision  until 
February  20,  1996  because  of  the 
feedback  from  a  broad  spectrum  of 
NASD  members  and  because  the  NASD 
believes  the  standing  assurance 
provision  may  have  created  an 
unnecessarily  burdensome  regulatory 
requirement  on  NASD  members.  As  a 
result,  the  NASD  is  in  the  process  of 
evaluating  comments  raised  by  market 
participants  concerning  the  provision  to 
determine  what  further  action  should  be 
taken.  The  CBOE  plans  to  consult  with 
the  NASD  regarding  their  review  of  this 
provision  and  anticipates  that  it  v«ll 
decide  whether  it  should  take  action 
regarding  the  standing  assurance 
provision  by  March  30,  1996. 

By  delaying  the  effectiveness  of  the 
standing  assurance  provision  until 
March  30,  1996,  this  rule  proposal  will 
give  members  an  opportunity  to  take  the 
necessary  actions  to  comply  with  the 
rule.  In  addition,  the  delay  will  allow 
the  CBOE  to  consult  with  the  NASD  to 
determine  whether  to  retain  this 
provision  or  modify  it,  thereby  assuring 
that  the  CBOE  rules  are  crafted  to 
achieve  their  regulatory  purpose  in  a 
manner  that  is  the  least  burdensome  for 
its  membership.  Therefore,  CBOE, 
represents  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(4)  of  the  Act  in  particular, 
in  that  it  is  designated  by  the  Exchange 
as  constituting  a  stated  policy  with 
respect  to  the  enforcement  of  an  existing 
rule. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
enforcement  of  an  existing  CBOE  rule,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19l>-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 


abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  there  of  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
95-72  and  should  be  submitted  by 
February  13,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  •' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-791  Filed  1-22-96;  8:45  am] 

BILUNG  CODE  8010-01-M 


[Release  No.  34-36723;  File  No.  SR-CHX- 
95-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Incorporated  Relating  to 
Revisions  to  Its  Rules  in  Connection 
With  the  Chicago  Stock  Exchange, 
Incorporated's  Decision  To  Withdraw 
From  the  Clearance  and  Settlement 
and  Securities  Depository  Businesses 

January  16,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b--l  thereunder,^ 
notice  is  hereby  given  that  on  December 
26, 1995,  the  Chicago  Stock  Exchange, 


3 17  CFR  20O.3O-3(a)(12)  (1994). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self- regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  Interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
Interpretation  and  Policy  .01  to  Rule  3 
of  Article  XXI.  add  Rule  14  to  Article 
XXI.  and  amend  Rule  4,  Rule  12  and 
Rule  13  of  Article  XXI  of  the  Exchange's 
rules. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspect  of  such  statements, 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  Securities  Exchange  Act  Release 
No.  36684  (January  5.  1996)  File  No. 
SR-<:HX-95-27),  the  Commission 
approved  a  proposed  rule  change  by  the 
Exchange  relating  to  a  decision  by  the 
CHX  to  withdraw  from  the  clearance 
and  settlement  and  securities  depository 
businesses,  conducted  through  its 
subsidiaries,  the  Midwest  Clearing 
Corporation  ("MCC")  and  the  Midwest 
Securities  Trust  Company  ("MSTC"), 
among  other  things.^  The  purpose  of  the 
current  proposed  rule  change  is  to  make 
certain  changes  to  the  CHX  rules,  which 
changes  have  been  necessitated  because 
of  the  arrangements  between  the  CHX, 
MCC,  MSTC,  The  Depository  Trust 
Company  ("DTC"),  the  National 
Securities  Clearing  Corporation,  and  the 
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^In  connection  with  theCHX's  withdrawal  from 
these  businesses,  in  SR-CHX-95-27  the  Exchange 
also  eliminated  the  Participant  Governor  positions 
frotn  the  CHX  Board  of  Governors. 


Securities  Trust  Company  of  New  Jersey 
that  are  described  in  SR-CHX-95-27.* 

Amended  Rule  4  of  Article  XXI  will 
codify  an  existing  policy  that  all  CHX 
members  that  clear  transactions 
executed  on  the  floor  of  the  Exchange 
maintain  an  account  at  a  Registered 
Clearing  Agency  '  that,  among  other 
things,  has  entered  into  appropriate 
agreements  with  the  Exchange  for  the 
recording  of  all  their  transactions  (a 
"Qualified  Clearing  Agency").  Rule  4 
also  will  require  al)  specialists  and 
market  makers  to  maintain  special, 
designated  accounts  at  a  Qualified 
Clearing  Agency,  either  directly  or 
through  a  clearing  member,  in  which  all 
transactions  that  the  specialist  or  market 
maker  effects  in  its  capacity  as  a 
specialist  or  market  maker  are  recorded. 

The  Exchange  is  also  adding 
Interpretation  and  Policy  .01  to  Article 
XXI,  Rule  3— Delivery  of  Tickets  to  be 
Compared,  which  states  that  members 
shall  only  submit  to  the  Exchange  trade 
data  for  executions  on  the  CHX  floor 
pursuant  to  this  rule  for  dissemination 
or  forwarding  to  a  Qualified  Clearing 

Agency. 

In  addition  to  the  changes  to  Rules  3 
and  4  of  Article  XXI,  the  Exchange  is 
amending  existing  Rule  12  and  Rule  13 
of  Article  XXI  to  delete  references  to 
services  provided  by  MSTC. 
Furthermore,  the  Exchange  is  adding  a 
new  Rule  13  to  Article  XXI  to  enable  the 
Exchange  to  provide  special  services  to, 
and  act  as  agent  for,  specialists,  market 
makers  and  floor  brokers.  Such  services 
may  include  making  deposits  or 
withdrawals  from  a  bank  account, 
borrowing  securities,  providing  and 
keeping  reports  and  records,  and  special 
cashiering,  among  other  things.  Finally, 
the  Exchange  is  adding  a  new  Rule  14 
to  Article  XXI  relating  tu  its  guaranty  of 
certain  obligations  of  MCC  and  MSTC  to 
a  Qualified  Clearing  Agency  and  to 
DTC,  as  the  case  may  be.  Members  of 
the  Exchange  that  are  Sponsored 


'The  arrangement  relevant  to  this  proposed  rule 
change  provide  for  the  following:  (1)  MSTC  and 
MCC  would  cease  providing  securities  depository 
and  clearing  services  by  January  15,  1996;  (2)  MSTC 
and  MCC  sole  participants  would  be  offered  the 
opportunity  to  become  DTC  and  NSCC  participants 
if  they  met  DTC  and  NSCC  qualifications;  (3)  DTC 
and  NSCC  would  cooperate  with  MSTC  and  NSCC 
to  assure  the  orderly  transfer  of  securities  and 
positions  from  MSTC  and  NSCC  participants  that 
authorize  such  transfers:  and  (4)  under  certain 
circumstances,  CHX  and  its  subsidiaries  would  be 
free  to  provide  certain  specified  securities 
depository  and  clearing-related  services  and 
products  to  CHX  members  and  certain  third  parties. 

'Article  XXI,  Rule  4,  Interpretation  and  Policy 
.01  of  the  proposed  rule  change  defines  a  Registered 
Clearing  Agency  as  an  entity  that  meets  the 
definition  of  "clearing  agency"  as  that  term  is 
defined  in  Section  3(a)(23)  of  the  Act,  15  U.S.C. 
7Bc(a)(23),  and  is  registered  with  the  SEC  pursuant 
to  Section  19(a)  of  the  Act,  15  U.S.C.  7Ss(a). 


Participants  or  Temporary  Sponsored 
Participants  of  MCC  and  MSTC  will 
indemnify  the  Exchange  and  hold  it 
harmless  against  any  losses  and 
liabilities  incurred  by  the  Exchange 
under  the  guaranty. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Sectiort  6(b)(5)  of  the 
Act  6  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interests. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Solicitation  of  Commlents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-29 
and  should  be  submitted  by  February 
13,  1996. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  CHX's 
proposal  to  revise  its  rules  in 


•15  U.S.C  78f(b)(5). 


connection  with  the  Exchange's 
withdrawal  from  the  clearance  and 
settlement  and  securities  depository 
businesses  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act.'  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  are 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

The  Commission  believes  that  the 
proposed  amendments  to  Article  XXI, 
Rules  3  and  4,  regarding  members' 
submission  of  trade  data  to  the 
Exchange  and  maintenance  of  accounts 
with  Qualified  Clearing  Agencies  for 
recording  purposes,  fosters  such 
cooperation  and  coordination  with 
Qualified  Clearing  Agencies  by 
providing  an  appropriate  mechanism  for 
the  submission  and  recording  of  CHX 
members'  trade  information. 

The  Commission  also  believes  that 
Article  XXI,  Rules  12  and  13,  as 
amended,  which  allows  the  Exchange  to 
adopt  procedures  for  the  closure  of 
overdue  contracts  in  securities  and  to 
provide  certain  special  services  for  its 
members  (including  making  deposits  or 
withdrawals  from  a  bank  account, 
borrowing  securities,  providing  and 
keeping  reports  and  records,  and  special 
cashiering),  respectively,  give  the 
Exchange  appropriate  authority  to 
perform  such  services  and  thereby 
facilitates  the  implementation  of  the 
proposed  arrangements  relating  to  the 
CHX's  decision  to  withdraw  from  the 
businesses  it  conducted  through  MCC 
and  MSTC.8 

Finally,  the  Commission  believes  that 
the  proposed  Article  XXI,  Rule  14, 
which  indemnifies  the  Exchange  for 
providing  a  guaranty  to  DTC  or  a 
Qualified  Clearing  Agency  to  guarantee 
the  obligations  of  MSTC  and  MCC  to 
DTC  or  such  Qualified  Clearing  Agency, 
should  ensure  that  the  Exchange  is  not 
discouraged  from  providing  such 
guaranties,  thus  fostering  cooperation 
and  coordination  with  those  persons 
engaged  in  the  clearance  and  settlement 
of  Exchange  transactions. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 


prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of.the 
proposal  is  appropriate  to  ensure  that 
adequate  rules  are  in  place  as  of  January 
16,  1996,  the  date  by  which  CHX 
members  must  find  substitute  service 
providers  as  a  result  of  the  Exchange's 
withdrawal  from  the  securities  clearing 
services  and  depository  businesses  it 
conducted  through  MCC  and  MSTC. 
Further,  the  proposal  involving  the 
arrangements  relating  to  the  CHX's 
decision  to  withdraw  from  such 
businesses  was  noticed  previously  in 
the  Federal  Register  for  the  full 
statutory  period  and  has  been  approved 
by  the  Commission.^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) '»  that  the  proposed 
rule  change  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
!FR  Doc.  96-833  Filed  1-22-96;  8:45  am] 
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January  16. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  11, 1996,' 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 


-  15  U.S.C.  78f(b)(5). 

*  See  supra  note  4  and  accompanying  text. 


'  See  supra  text  accompanying  note  3. 

'"IS  U.S.C.  78s(b)(2). 

"17CFR200.3O-3(a)(12). 

'  The  proposed  rule  change  was  initially 
submitted  on  Decembjr  27,  1995,  but  was  amended 
prior  to  publication  in  the  Federal  Register.  The 
amendment  corrects  a  technical  error  in  the 
proposed  amended  language  and  is  available  for 
copying  in  the  Commission's  Public  Reference 
Room. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  NASD  is  proposing  to  change  the 
NASD's  Prompt  Receipt  and  Delivery  of 
Securities  Interpretation 
("Interpretation")  issued  by  the  NASD 
Board  of  Governors  under  Article  III, 
Section  1  of  the  NASD  Rules  of  Fair 
Practice.  Specifically,  the  NASD 
proposes  to  amend  the  Interpretation  to 
provide  that  under  certain 
circumstances  members  may  rely  on 
"blanket"  or  standing  assurances  as  to 
stock  availability  to  satisfy  their 
affirmative  determination  requirements 
under  the  Interpretation.  The  following 
is  the  complete  text  of  the  proposed  rule 
change.  Additions  are  italicized  and 
deletions  are  bracketed. 

•••  Interpretation  of  the  Board  of 
Governors 

Prompt  Receipt  and  Delivery  of 
Securities 

***** 

Section  (b)(4)(c) 

The  manner  by  which  a  member  or 
person  associated  with  a  member 
annotates  compliance  with  the 
"affirmative  determination" 
requirement  contained  in  subsection 
(b)(2)  above  (e.g.,  marking  the  order 
ticket,  recording  inquiries  in  a  log,  etc.) 
is  not  specified  by  this  Interpretation 
and,  therefore,  shall  be  decided  by  each 
member.  (However,  an  affirmative 
determination  and  annotation  of  that 
affirmative  determination  must  be  made 
for  each  and  every  transaction  since  a 
"blanket"  or  standing  assurance  that 
securities  are  available  for  borrowing  is 
not  acceptable  to  satisfy  the  affirmative 
determination  requirement.)  Members 
may  rely  on  "blanket"  or  standing 
assurances  that  securities  will  be 
available  for  borroviring  on  settlement 
date  to  satisfy  their  affirmative 
determination  requirements  under  this 
Interpretation,  provided:  (1)  the 
information  used  to  generate  the 
"blanket"  or  standing  assurance  is  less 
than  24-hours  old;  and  (2)  the  member 
delivers  the  security  on  settlement  date. 
Should  a  member  relying  on  a  blanket 
or  standing  assurance  fail  to  deliver  the 
security  on  settlement  date,  the 
Association  shall  deem  such  conduct 
inconsistent  with  the  terms  of  this 
Interpretation,  absent  mitigating 
circumstances  adequately  documented 
by  the  member. 


180t. 
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!;    '-      Regulator^' Organization  8 
btaa-uient  of  the  Purpose  of,  and 
Statutory  Bcsis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  September  12.  1994.  the  SEC 
approved  an  NASD  rule  change  (SR- 
NASD-94-32)  that  amended  the 
Interpretation.^  Specifically,  the 
Interpretation,  as  amended,  requires 
members  to  annotate,  on  the  trade  ticket 
or  on  some  other  record  maintained  for 
that  purpose  by  the  member  firm,  the 
following  information  when  effecting  a 
short  sale  transaction:  ^ 

1.  If  a  customer  assures  delivery,  the 
member  must  annotate  that 
conversation  noting  the  present  location 
of  the  securities:  whether  the  securities 
are  in  good  deliverable  form;  and 
whether  they  will  be  delivered  to  the 
firm  within  time  for  settlement;  or 

2.  If  the  member  locates  the  stock,  the 
member  must  annotate  the  identity  of 
the  individual  and  firm  contacted  who 
offered  assurance  that  the  shares  would 
be  delivered  or  were  available  for 
borrowing  by  settlement  date;  and  the 
number  of  shares  needed  to  cover  the 
short  sale. 

The  amendment  also  provided  that 
the  manner  by  which  a  member  or 
person  associated  with  a  member 
annotates  compliance  with  this 
"affirmative  determination" 
requirement  (e.g.,  marking  the  order 
ticket,  recording  inquiries  in  a  log,  etc.) 
is  left  for  each  individual  firm  to  decide. 


'Securities  Exchange  Act  Release  No.  34653 
(September  12.  1994).  59  FR  47965  (September  19. 
1994). 

'The  nile  change  did  not  modify  any  exemptions 
from  the  affirmative  determirjation  requirements 
that  are  presently  contained  in  the  Interpretation. 
Speciflcally.  transactions  in  corporate  debt 
securities,  bona  fide  market  making  transactions  by 
members  in  securities  in  which  they  are  registered 
as  Nasdaq  market  makers,  bona  Tide  market  maker 
transactions  in  non-NASDAQ  securities  in  which 
the  market  maker  publishes  two-sided  quotations  in 
an  independent  quotation  medium,  and  proprietary 
transactions  by  members  that  result  in  fully  hedged 
or  arbitraged  positions,  are  still  exempt  from  the 
affirmative  determination  requirements  for  short 
sales. 


lit  addition,  thu  aineiidineut  also 
clarified  that  an  affirmative 
determination  and  annotation  of  that 
affirmative  determination  must  be  made 
for  each  and  every  transaction  since  a 
"blanket"  or  standing  assurance  that 
securities  are  available  for  borrowing  is 
not  acceptable  to  satisfy  the  affirmative 
determination  requirement  ("standing 
assurance  provision").  Thus,  by 
requiring  firms  to  annotate  each  and 
every  affirmative  determination,  the 
amendment  made  clear  the  NASD's 
policy  that  firms  cannot  rely  on  daily 
fax  sheets  of  "borrowable  stocks"  to 
satisfy  their  affirmative  determination 
requirements  under  the  Interpretation. 

In  NASD  Notice  to  Members  94-flO, 
the  NASD  announced  that  the  effective 
date  of  the  amendments  to  the 
Interpretation  would  be  November  30, 
1994.  Based  upon  feedback  from  a  broad 
spectrum  of  NASD  members  that 
compliance  with  the  amended 
Interpretation  would  not  be  possible  by 
November  30.  1994,  due  to  a  variety  of 
operational  adjustments  that  needed  to 
be  made,  the  NASD  decided  to  postpone 
the  effective  date  of  the  amendments  to 
the  Interpretation  until  January  9.  1995, 
to  give  member  firms  sufficient  time  to 
prepare  for  the  rule  change. 

In  addition,  in  light  of  the  NASD's 
concern  that  the  prohibition  against  the 
use  of  daily  fax  sheets  and  other 
"blanket"  or  standing  assurances  may 
have  created  an  unnecessarily 
burdensome  regulatory  requirement  for 
NASD  members,  the  NASD  decided  to 
postpone  the  effective  date  of  the 
standing  assurance  provision  until 
February  20.  1996.  to  give  the  NASD  the 
opportunity  to  determine  whether  to 
amend  or  delete  the  rule  or  let  it  go  into 
effect  as  approved  by  the  SEC*  Even 
though  the  NASD  has  delayed  the 
effective  date  of  the  standing  assurance 
provision,  the  Interpretation,  as 
amended,  still  requires  members  to 
make  an  affirmative  determination  as  to 
stock  availability  for  every  short  sale 
transaction  and  annotate  that  such  a 
determination  was  made. 

Accordingly,  after  having  had  an 
opportunity  to  reexamine  the  standing 
assurance  provision,  the  operational 
impact  it  would  have  on  member  firms, 
and  other  regulatory  requirements 
applicable  to  short  sales,  the  NASD  is 
now  proposing  to  delete  the  standing 
assurance  provision  and  replace  it  with 
a  provision  that  would  allow  NASD 
members  to  rely  on  daily  fax  sheets 
under  some  circumstances.  Specifically, 


'See  Securities  Exchange  Act  Release  Nos.  35207 
(January  10.  1995).  60  FR  3445  (January  17.  1995): 
and  36245  (September  IB.  1995).  60  FR  49307 
(September  22. 1995). 


under  the  proposal,  a  member  could 
rely  on  a  "blanket"  or  standing 
assurance  that  securities  will  be 
available  for  borrowing  on  settlement 
date  to  satisfy  its  affirmative 
determination  requirement  under  the 
Interpretatioti,  provided:  (1)  The 
information  used  to  generate  the 
"blanket"  or  standing  assurance  is  less 
than  24-hours  old;  and  (2)  the  member 
delivers  the  security  on  settlement  date. 
The  proposal  also  provides  that,  should 
a  member  relying  on  a  "blanket"  or 
standing  assurance  fail  to  deliver  the 
security  on  settlement  date,  the  NASD 
will  deem  such  conduct  inconsistent 
with  the  terms  of  the  Interpretation, 
absent  mitigating  circumstances 
adequately  documented  by  the  member. 

The  NASD  believes  this  proposal 
strikes  a  reasonable  balance  between  the 
need  to  prevent  naked,  potentially 
abusive  short  selling  activity  and  the 
need  to  avoid  the  imposition  of  rules 
that  impose  unnecessarily  burdensome 
regulatory  requirements.  Specifically, 
while  the  proposal  does  not 
categorically  prohibit  the  use  of  daily 
fax  sheets  to  make  affirmative 
determinations,  it  does  impose 
conditions  on  the  use  of  fax  sheets  (i.e., 
they  cannot  be  based  on  information 
older  than  24  hours)  and  it  clearly  alerts 
members  relying  on  daily  fax  sheets  to 
the  risk  that  they  shall  be  in  violation 
of  the  Interpretation  if  they 
subsequently  fail  to  deliver  the  security 
sold  short.  Thus,  contrary  to  the 
standing  assurance  provision,  members 
would  have  the  flexibility  under  the 
proposal  to  exercise  their  judgement  as 
to  whether  it  would  or  would  not  be 
appropriate  to  rely  on  a  fax  sheet.  As 
noted  above,  however,  even  though 
firms  would  have  the  flexibility  to  use 
fax  sheets  under  the  proposal,  should  a 
member  use  a  fax  sheet  and 
subsequently  fail  to  deliver  the  stock, 
the  NASD  would  view  such  failure  to 
deliver  to  be  conduct  inconsistent  with 
the  Interpretation.  In  this  connection,  in 
instances  where  a  member  fails  to 
deliver  after  having  relied  on  a  fax 
sheet,  the  proposal  also  provides  that 
the  NASD  may  consider  mitigating 
circumstances  adequately  documented 
by  the  member.  The  NASD  believes  this 
further  illustrates  the  reasonableness  of 
its  proposal. 

For  the  above  reasons,  the  NASD 
believes  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act.  Section  15A(b)(6)  requires  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 


regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  In  addition,  the  NASD 
believes  that  its  proposal  will  serve  to 
conform  the  NASD's  affirmative 
determination  rule  with  the  New  York 
Stock  Exchange's  ("NYSE")  affirmative 
determination  rule,  thereby  promoting 
uniformity  and  consistency  in  the 
application  and  interpretation  of 
parallel  NASD  and  NYSE  rules  and 
avoiding  member  firm  confusion.  In 
sum,  the  NASD  believes  the  proposal 
will  ease  some  of  the  operational 
concerns  raised  by  members  with 
respect  to  the  standing  assurance 
provision,  without  compromising  the 
regulatory  purposes  served  by  the 
Interpretation. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A,  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comnu  nts 

Interested  persons  are  invued  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
particular,  the  Commission  seeks 
comment  on  whether  the  benefits 
associated  with  the  annotation 
requirement  contained  in  the 
Interpretation  outweigh  those  associated 
with  the  use  of  a  fax  sheet  to  an  extent 
necessary  to  justify  a  presumption  that 


reliance  on  a  fax  sheet  will  be  deemed 
conduct  inconsistent  with  the 
Interpretation  in  the  case  of  a  "fail  to 
deliver"  situation.  In  addition,  the 
Commission  seeks  comment  on  the 
extent  to  which  interested  persons 
perceive  a  problem  associated  with  the 
possibility  of  an  arbitrary  application  of 
the  Interpretation.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Conimission, 
450  Fifth  Street,  N,W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-95-62  and  should  be 
submitted^y  February  13, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  96-841  Filed  1-22-96;  8:45  am) 
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[Release  No   34-36714;  File  No.  SR-NSCC- 

95-13; 

Seit-Reguiator-y  O'ganizations; 
National  Secu'aies  Clearing 
Corporation.  Qrder  Approving 
Proposed  Rule  Cna'-ge  Enabling 
Members  S?rtiing  M„r^a!  Fund 
Transactions  .n  Same  Day  '^undsTo 
Settle  Through  a  Settling  Bank 

January  16,  1996. 

On  November  3, 1995,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-95-13)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  November  28,  1995. ^  No  comment 
letters  were  received.  For  the  reasons 


'17CFR200.30-3(a)(12). 
•15U.S.C.  §78s(b)(l)(19e8). 
2  Securities  Exchange  Act  Release  No.  36495 
(November  20,  1995),  60  FR  58697. 


discu.ssed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

NSCC's  proposed  rule  change 
modifies  NSCC's  rules  to  enable 
members  settling  mutual  fund 
transactions  in  same  day  funds  to  settle 
their  obligations  with  NSCC  through  a 
settling  bank.  The  proposal  establishes  a 
new  membership  category  for  settling 
banks.  To  become  a  settling  bank,  a 
bank  will  be  required  to  meet  the 
operational  and  financial  requirements 
established  by  NSCC.  These 
requirements  include  that  a  settUng 
bank  must  have  a  short-term  obligation 
rating  of  at  least  A-2  by  Standard  and 
Poor's  Corporation  or  P-2  by  Moody's 
Investor  Services  Incorporated.^  Banks 
that  do  not  meet  this  stemdard  may  be 
considered  on  an  exception  basis.  Each 
bank  that  qualifies  as  a  settling  bank 
will  be  required  to  enter  into  a  separate 
agreement  with  each  member  on  whose 
behalf  it  will  perform  settlement 
functions. 

Under  the  rules,  settling  banks  will 
have  the  opportunity  to  refuse  to  settle 
for  one  or  more  members  by  notifying 
NSCC  within  the  time  established  by 
NSCC.  The  proposed  rules  also  specify 
that  settling  banks  will  be  required  to 
wire  funds  by  the  deadline  imposed  by 
NSCC  or  be  subject  to  a  penalty  fee.  In 
addition,  any  settling  bank  that  fails  to 
pay  on  settlement  day  will  be  required 
to  cover  NSCC's  interest  costs  resulting 
from  its  failure  to  settle  in  a  timely 
manner.  NSCC's  proposed  rule  change 
also  makes  conforming  changes  to 
relevant  sections  of  NSCC's  rules. 

II.  Discussion 

Section  17A(b)(3)(F)'»  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
the  proposed  rule  change  is  consistent 
with  NSCC's  obligations  under  the  Act 
because  the  proposal-will  help  facilitate 
NSCC's  conversion  to  a  same  day  funds 
settlement  system  on  February  22,  1996 
by  establishing  a  structure  by  which 


'  A-2  and  P-2  are  credit  ratings  issued, 
respectively,  by  Standard  and  Poor's  Corporation 
and  Moody's  Investor  Services.  Inc..  to  recommend 
the  credit  worthiness  of  various  financial 
institutions  with  regard  to  certain  financial 
obligations.  These  agencies  may  look  at  many 
factors,  including  profltability.  capital,  asset 
quality,  liquidity,  and  management,  before 
assigning  a  rating  to  the  obligations  of  a  financial 
institution. 

*  15  U.S.C,  78q-l  (b)(3)(F)  (1988). 


IHii. 
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NSCC  and  its  members)  udii  setue  m 
same  day  funds.' 

The  proposed  rule  change  allows 
members  settling  mutual  fund 
transactions  in  same  day  funds  to  settle 
their  obligations  with  NSCC  through  a 
settling  bank.  Because  settlement  banks 
net  their  settling  members,  fund 
members,  and  their  own  NSCC  debits 
and  credits  into  a  single  debit  or  credit 
balance  with  NSCC.  the  number  of 
payments  made  to  NSCC  or  by  NSCC  at 
settlement  will  be  reduced.  Reducing 
the  number  of  payments  between 
members  and  NSCC  should  make  the 
settlement  process  more  efficient  and 
should  reduce  the  risk  of  error 
associated  with  multiple  payments 
between  NSCC  and  individual  members. 
As  a  result,  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  NSCC  or  for  which 
it  is  responsible  should  be  promoted. 

Furthermore,  the  use  of  settling  banks 
should  reduce  the  risks  associated  with 
a  member's  failure  to  settle  because  a 
settling  bank  must  notify  NSCC  by  the 
designated  cutoff  time  of  its  refusal  to 
settle  for  a  particular  member.  The 
settling  banks  notice  to  NSCC  allows 
NSCC  the  opportunity  to  prepare  for  the 
possibility  of  member  failure  by 
identifying  alternate  sources  of 
financing  [e.g.,  lines  of  credit  or  member 
collateral).  This  also  should  further 
NSCC's  ability  to  meet  its  obligation  to 
safeguard  securities  and  funds  which 
are  in  its  custody  or  control  or  for  which 
it  is  responsible. 

III.  Conciusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  Section 
17A(b)(3)(F)oftheAct. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-13)  be,  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
IFR  Doc.  96-793  Filed  1-22-96:  8:45  am) 

BILLING  COO£  8010-01-M 


'  For  a  complete  description  of  the  same-day 
funds  conversion,  refer  to  NSCC.  Important  Notice 
(Octolier  16.  1995  and  Novemiier  29,  1995). 

•  17  CFR  200.3O-3(a)(12)  (1994). 


t.c^ooti  No.  34-36708;  International  Serico 
Release  No.  915;  File  No.  SR-NYSE-05-36] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  the  Specifications 
and  Content  Outline  for  the  Japan 
Module  (Series  47)  of  the  General 
Securities  Registered  Representative 
Examination 

lanuary  11.  1996. 

I.  Introduction 

On  October  25.  1995.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  the  Japan  module  of  the  General 
Securities  Registered  Representative 
Examination. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  4.  1995. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

II.  Description  of  the  Proposal 

Presently,  registered  representatives 
who  already  are  qualified  to  conduct 
business  in  Japan  and  who  wish  to  sell 
securities  in  the  United  States  must 
qualify  as  registered  representatives  in 
the  U.S.  by  successfully  completing  the 
General  Securities  Registered 
Representative  Examination  (Series  7).* 
In  an  effort  to  reduce  redundant 
qualification  requirements,  the 
Exchange  has  developed  the  Japan 
module  (Series  47)  of  the  Series  7.  As 
a  subset  of  the  Series  7,  this  160 
question  module  is  designed  to  test  the 
Japanese  registered  representatives' 
knowledge  of  U.S.  securities  laws, 
markets,  investment  products,  and  sales 
practices. 

To  become  registered  with  the 
Exchange,  qualified  Japanese  registered 
representatives  in  good  standing  With 
the  Japanese  securities  authorities 
would  be  required  to  obtain  a  passing 
score  on  the  Series  47.  Japanese 
representatives  seeking  to  sell 
municipal  securities,  however,  would 


M5U.S.C.  78s(b)(l). 

»17  CFR  240.196-4. 

'Securities  Exchange  Act  Release  No.  36514 
(Nov.  27.  1995).  60  FR  62118. 

*  Likewise.  U.S.  qualiPied  registered 
representatives  desiring  to  conduct  securities 
business  in  japan  must  satisfy  lapanese 
requirements  by  passing  the  Securities  Sales 
Representative  Qualincation  Examination  or  by 
meeting  experiential  requirements. 


lit.'  n-quHf'Li  lu  puss  either  the  stamuiru 
Series  7  or  a  combination  of  the  Series 
47  and  the  Series  52  (Municipal 
Securities  Representative  Examination). 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations  there- 
under applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  requirements  of  Section  6(b)(5)  and 
Section  6(c)(3)(B).5 

The  Commission  believes  the 
proposal  is  consistent  with  Section 
6(b)(5)  *  because  it  is  designed  to  help 
perfect  the  mechanism  of  a  free  and 
open  market.  The  Series  47  reduces 
duplicative  qualification  requirements 
and,  at  the  same  time,  allows  the 
Exchange  to  ensure  that  the  Japanese 
representatives  wishing  to  become 
registered  with  the  Exchange  are  fully 
qualified. 

The  Commission  believes  the 
proposal  is  consistent  with  Section 
6(c)(3)(B)  ^  because  it  estabUshes 
standards  of  training,  experience,  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations.  The  Japan  module  should 
provide  comprehensive  coverage  of  the 
topics  contained  in  the  Series  7  that  are 
not  covered,  or  are  not  covered  in 
sufficient  detail,  in  the  Securities  Sales 
Representative  Qualification 
Examination.  Accordingly,  the  Series 
47,  combined  with  the  Securities  Sales 
Representative  Qualification 
Examination,  should  measure  the 
qualifications  of  Japanese 
representatives  adequately. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  {SR-NYSE-95- 
36)  is  approved. 

For  the  Ckimmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  96-790  Filed  1-22-96;  8:45  am) 
ULUNQ  CODE  M1(M>1-M 
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»  15  U.S.C.  78f(b)(5)  and  78flc)(3)(B). 
«15U.S.C.  78f(b)(5). 
'15  U.S.C.  78f(c)(3)(B). 

•  15  U.S.C.  78s(b)(2). 

•  17  CFR  200.30-3(a)(12). 


[Release  No.  34-36711;  File  No  SR-PTC- 
95-06] 

S.?;*Rf-gc;at;3^v  Organ:jations 
Participan's  "''■^jS*  Company,  Order 
Approving  P'opcsed  Ruie  Change 
Modifying  p-ocessng  Systeni 

January  11, 1996. 

On  September  15, 1995.  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-95-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").^  The  proposed  rule 
change  amends  PTC's  rules  to  reflect 
changes  to  its  processing  system.  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  October  25.  1995.2  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  amends 
PTC's  rules  to  reflect  changes  to  its 
processing  system  that  will  cause  both 
the  deliver  and  receive  sides  in  a 
securities  transaction  to  simultaneously 
receive  debits  and  credits  to  their 
respective  securities  and  cash  positions. 
The  changes  to  the  processing  system 
are  intended  to  satisfy  a  commitment 
("Commitment  No.  3")  made  by  PTC  to 
the  Commission  and  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Board  of  Governors")  when 
PTC  was  established.  Commitment  No. 
3  stated  that  PTC  would  "make  the 
necessary  technical  changes  (including 
Rules  changes)  for  Delivering 
Participants  to:  (i)  be  immediately 
notified,  or  able  to  ascertain,  that 
securities  debited  from  a  Delivering 
Participant's  Account  or  associated 
Transfer  Account  have  not  been 
credited  to  the  Receiving  Participant's 
Account  or  associated  Transfer  Account; 
and  (ii)  be  able  to  retrieve  such 
undelivered  securities  and  to  redeliver, 
pledge  or  hold  such  securities."  ^  These 
amendments  took  effect  on  January  8, 
1996,  concurrent  with  the 
implementation  of  new  software,  SPEED 
Release  5.6.  which  software  will  make 


'  15  U.S.C.  §78s(b)(l)  (1988). 

^  Securities  Exchange  Act  Release  No.  36377 
(October  16,  1995).  60  FR  54741. 

^Securities  Exchange  Act  Release  No.  26671 
(March  28,  1989).  54  FR  13266  (approving  PTC's 
application  for  registration  as  a  clearing  agency 
under  Section  17A  of  the  Act)  and  letter  from  the 
Board  of  Governors  approving  PTC's  application  for 
stocl(  in  the  Federal  Reserve  Banli  of  New  York 
(March  27,  1989). 


the  corresponding  changes  to  PTC's 
SPEED  transaction  processing  system.-* 

Under  PTC's  previous  procedures,  a 
delivering  participant  initiated  a 
transfer  of  securities  to  another 
participant  by  instructing  an  account 
transfer  of  securities  from  its  account  or 
associated  transfer  account.  If  the 
account  from  which  the  transfer  was 
requested  satisfied  the  conditions  set 
forth  in  PTC's  rules.s  PTC  debited  the 
securities  from  the  account  or  associated 
transfer  account  of  the  delivering 
participant  and  if  the  transfer  was 
versus  payment  credited  the  related 
cash  balance. 

Prior  to  crediting  securities  to  the 
account  of  the  receiving  participant  or 
in  an  account  transfer  versus  payment 
transaction  to  the  associated  transfer 
account,  the  receipt  of  securities  was 
required  to  comply  with  the  receipt 
mode  selected  by  the  receiving 
participant.^  Furthermore,  if  the  transfer 
was  versus  payment,  the  receiving 
participant  was  required  to  have 
sufficient  NFE,  and  the  resulting  debit 
to  the  account  cash  balance  could  not 
have  caused  the  receiving  participant's 
net  debit  balance  to  exceed  its  Net  Debit 
Monitoring  Level  ("NDML").^ 

Securities  deliveries  for  which  the 
receipt  was  not  preauthorized  were 
posted  to  the  await  match  list  associated 
with  the  receiving  account,  were 
recorded  in  an  abeyance  account,  and 
were  credited  to  the  receiving  account 
or  associated  transfer  account  only  after 
the  receiving  participant  approved  the 
transfer.  The  delivering  participant  had 
no  means  of  ascertaining  whether  the 
transfer  account  of  the  receiving 
participant  or  whether  the  securities 
remained  recorded  in  the  abeyance 


*  SPEED  Release  5.6  is  the  latest  upgrade  in  PTC's 
transaction  processing  system. 

'PTC  Rules.  Article  II.  Rule  13,  Section  Kb), 
generally  requires  sufficient  securities  and  Net  Free 
Equity  ("NFE")  with  respect  to  the  account  of  the 
delivering  participant.  NFE  measures  the  value  of 
the  collateral  which  is  available  to  secure  liquidity 
for  the  transaction.  PTC  Rules,  Article  II,  Rule  9. 
PTC  will  not  process  an  account  transfer  if,  as  a 
result  of  such  transfer,  the  required  NFE  is  not 
available  in  the  account  at  the  time  delivery  is 
attempted. 

"  A  participant  could  choose  one  of  the  following 
receipt  modes  for  receiving  securities  to  its  account 
or  its  associated  transfer  account  in  an  account 
transfer  versus  payment  transaction:  Auto  Buy-In 
Mode,  authorizing  the  receipt  of  all  transactions: 
Auto-Match  Mode,  authorizing  the  receipt  of  all 
previously  designated  transactions  either  listed 
with  specificity  or  by  designating  specified  dollar 
tolerances:  or  Manual  Match  Mode,  in  which  no 
transactions  were  preauthorized. 

'  PTC  will  not  process  transactions  that  increase 
a  participant's  net  debit  balance  to  a  level  greater 
than  its  NDML.  When  the  NDML  is  reached  or 
exceeded.  PTC  is  entitled  to  require  either 
confirmation  of  the  participant's  ability  to  pay  its 
debit  balance  or  prefunding  of  such  debit  balance. 
PTC  Rules,  Article  II,  Rule  2,  Section  4. 


account  and  placed  on  the  await  match 
list  associated  with  the  account  of  the 
receiving  participant.  Recording  the 
securities  delivery  in  the  abeyance 
account  was  not  deemed  to  effect  any 
transfer  of  the  securities  or  create  or 
extinguish  any  interest  in  the  securities 
held  by  PTC  prior  to  such  recording.* 
Any  securities  remaining  on  the  await 
match  list  that  were  not  approved  or 
rejected  prior  to  the  close  of  the  daily 
processing  were  deemed  approved  by 
the  receiving  participant. 

Under  PTC's  modified  processing 
system,  debits  and  credits  will  be  made 
simultaneously  to  the  accounts  of 
delivering  and  receiving  participants 
irrespective  of  the  receipt  mode  chosen 
by  the  receiver.  As  was  possible  with 
PTC's  previous  processing  system,  there 
will  no  longer  be  a  situation  where  the 
delivering  participant  receives  a  cash 
credit  before  the  receiving  participant 
has  received  a  cash  debit.  Securities 
credits  and  cash  debits  in  the  case  of  an 
account  transfer  versus  payment  will  be 
posted  to  the  account  or  associated 
transfer  account  of  the  receiving 
participant  regardless  of  the  receipt 
mode  applied  to  the  account.^  Similarly, 
the  delivering  participant's  account  or 
associated  transfer  account  also  will  be 
posted  with  the  appropriate  entries  for 
securities  debits  and  cash  credits  when 
the  delivery  has  satisfied  all  conditions 
necessary  to  complete  the  transfer.'" 

The  proposed  amendments  to  PTC's 
rules  delete  references  throughout  the 
rules  to  the  abeyance  account  and  to  the 
use  of  a  receipt  mode  as  a  condition  to 
completion  of  an  account  transfer.  PTC 
also  will  make  corresponding  changes  to 
its  Participant  Operating  Guide  that  are 
consistent  with  the  systems  changes  of 
SPEED  Release  5.6  and  the  proposed 
rule  amendments. 


"PTC  Rules,  Article  II.  Rule  3.  Section  1  and  Rule 
13.  Sections  l(c)(i)(B)  and  l(c)(ii)(B). 

^Despite  the  change  in  the  sequence  of 
transaction  processing,  transfers  versus  payment 
still  must  satisfy  PTC's  normal  rislt  management 
controls  in  order  to  complete  the  transfers  (i.e.,  the 
receiving  participant's  account  must  have  sufficient 
NFE  and  the  receiving  participant's  NDML  must  not 
be  exceeded). 

'"/.e.,  when  the  delivering  account  has  sufficient 
available  securities  and  sufficient  NFE;  in  the  case 
of  an  account  transfer  versus  payment  transaction 
when  the  receiving  account  has  sufficient  NFE  and 
the  receiving  participant's  NDML  will  not  be 
exceeded;  or  in  the  case  of  account  transfer  or 
securities  to  a  pledgee  account  by  use  of  PTC's 
Collateral  Loan  Facility  when  the  receipt  is 
approved  by  the  receiving  participant.  The 
requirement  that  a  receiving  participant  must 
approve  a  transfer  of  securities  to  a  pledgee  account 
formally  was  specified  in  PTC's  Participant 
Operating  Guide  description  of  the  Collateral  Loan 
Facility  but  not  in  PTC's  rules.  As  a  result  of  the 
proposed  rule  change,  this  requirement  now  will  be 
specified  in  PTC's  rules. 
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II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act^' 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  provide  for  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 
The  Commission  believes  that  PTC's 
proposal  is  consistent  with  these 
obligations  because  the  modifications  to 
FTC's  processing  system  should  help 
decrease  the  potential  for  liquidity 
problems  for  delivering  participants  at 
the  end  of  the  day  which  existed  under 
the  former  processing  system. 

Since  1989,  PTC  has  considered 
various  proposals  to  address  the 
concerns  behind  Commitment  No.  3." 
The  Commission  believes  that  the 
modifications  to  PTC's  processing 
system  in  the  proposed  rule  change 
satisfies  Commitment  No.  3  by  deleting 
the  abeyance  account,  amending  the 
receipt  mode  provisions,  and  providing 
for  simultaneous  credit  and  debit  of  an 
account  transfer  to  both  the  receiving 
and  delivering  participant  or  limited 
purpose  participant.  These  changes  will 
eliminate  the  situation  where  a 
delivering  participant's  securities 
account  has  been  debited  and  cash 
account  credited  when  the  receiving 
participant's  securities  account  has  not 
been  credited  and  cash  account  debited. 

A  main  policy  consideration  leading 
to  Commitment  No:  3  was  the  concern 
that  in  the  case  of  an  uncompleted 
account  transfer  versus  payment  the 
unexpected  return  to  the  delivering 
participant  of  the  securities  in  the 
receiving  participant's  abeyance  account 
and  the  corresponding  elimination  of 
the  credit  to  the  cash  balance  of  the 
delivering  participant  could  place 
liquidity  pressures  on  the  delivering 
participant.  Such  liquidity  pressure 
could  occur  at  the  end  of  the  processing 
day  just  prior  to  settlement  when  there 
is  little  time  for  a  participant  to  fund  an 
unanticipated  debit.  The  Commission 
believes  the  modifications  to  PTC's 
processing  system  should  help  to 
decrease  the  potential  for  such  liquidity 
pressure. 

In  addition,  because  unmatched 
deliveries  of  account  transfers  versus 
payment  transactions  no  longer  will 
generate  a  credit  to  the  cash  balance  of 
the  delivering  participant  without  the 
corresponding  debit  to  the  cash  balance 
of  the  receiving  participant,  it  was 
anticipated  that  the  implementation  of 
SPEED  Release  5.6  could  result  in 


increased  incidences  of  failed  deliveries 
due  to  NDML  and  NFE  violations.  In 
anticipation  of  the  implementation  of 
SPEED  Release  5.6,  PTC  has  monitored 
potential  credit  fails  by  monitoring 
participants'  NFE  and  NDML  usage 
periodically  throughout  the  processing 
day  using  the  hypothetical  immediate 
posting  of  both  matched  and  unmatched 
transactions  to  the  receiving 
participant's  account.  Under  the 
monitoring  program,  potential  NDML 
violations  have  been  minimal,  but 
potential  NFE  violations  have  been 
noted. 

PTC  advised  participants  of  the 
hypothetical  NFE  and  NDML  violations 
and  of  the  amount  of  the  hypothetical 
credit  deficiency  so  that  participants 
could  monitor  their  transactions  and 
adjust  their  businesses  in  order  to 
comply  with  the  new  processing 
sequence  when  it  became  operational  on 
January  8.  1996.  The  Commission 
believes  that  PTC's  extensive  work  with 
its  participants  should  help  to  ensure  a 
smooth  transition  to  the  new  transaction 
processing  sequence  and  should  help  to 
minimize  NFE  and  NDML  violations. '^ 
Furthermore,  consistent  with  PTC's 
obligations  to  safeguard  securities  or 
funds  in  its  custody,  control,  or  for 
which  it  is  responsible,  PTC  has 
thoroughly  tested  SPEED  Release  5.6 
including  performing  several  full 
participant  tests  and  has  made  several 
changes  as  a  result  of  these  and  other 
quality  assurance  testing  procedures  to 
ensure  that  SPEED  Release  5.6  operates 
properly  upon  implementation. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-95-06)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


"  15  U.S.C  S78q-l(b)(3l(F)  (1988). 
^^ Supra  note  3  and  accompanying  text. 


"The  Commission  recently  approved  a  proposed 
rule  change  establishing  the  opening  of  security 
processing  activity  at  PTC  at  8:30  a.m.  instead  of  the 
previous  time  of  7  a.m.  This  change  was  to  conform 
the  opening  of  PTC's  security  processing  to  the 
opening  time  of  the  Federal  Reserve  System's 
fedwire.  This  will  eliminate  the  hour  and  a  half 
window  during  which  time  transactions  failing 
PTC's  credit  checks  cannot  be  processed  because  of 
participants'  inability  to  move  funds  to  PTC  until 
the  8:30  fedwire  opening.  Securities  Exchange  Act 
Release  No.  36677  (lanuary  3.  1996).  ISR-PTC-95- 
081  (order  granting  accelerated  permanent  approval 
of  proposed  rule  change). 

"  15  U.S.C.  §  78s(b)(2)  (1988) 
"  17  CFR  200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  9&-792  Filed  1-22-96;  8:45  am) 
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pnvestment  Company  Act  Rel.  No.  21673; 
International  Series  Release  No.  916;  812- 
9598] 

The  Chase  Manhattan  Bank,  N.A.; 
Notice  of  Application 

January  16,  1996. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Chase  Manhattan  Bank, 
N.A.  ("Chase"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  from 
section  26(a)(2)(D)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Chase,  as 
trustee  for  certain  unit  investment  trusts 
("UTTs"),  to  deposit  trust  assets  in  the 
custody  of  the  Euroclear  System 
("Euroclear")  and  Cedel  Bank  S.A. 
("Cedel"). 

FILING  DATE:  The  application  was  filed 
on  May  10,  1995  and  amended  on 
November  6, 1995  and  December  7, 
1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12,  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant.  1  Chase  Manhattan  Plaza, 
New  York,  New  York  10081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Senior  Counsel,  at  (202) 
942-0582  (Office  of  Regulatory  Policy, 
Division  of  Investment  Management),  or 
Robert  A.  Robertson,  Branch  Chief,  at 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Chase,  a  national  banking 
association,  is  a  wholly-ov/ned 
subsidiary  of  The  Chase  Manhattan 
Corporation  ("CMC"),  a  Delaware 
corporation.  Through  its  Global 
Securities  Services  division.  Chase 
provides  custody  and  related  services  to 
global  institutional  investors,  and 
currently  has  over  $1.3  trillion  in  assets 
under  custody  worldwide.  Chase  serves 
as  trustee  for  a  number  of  UITs.* 

2.  On  September  2,  1995,  Chase 
succeeded  to  certain  of  the  trust  and 
custodial  functions  of  United  States 
Trust  Company  of  New  York  ("U.S. 
Trust").  Chase's  succession  to  these 
functions  resulted  from  the  merger  of 
U.S.  Trust  into  Chase,  immediately 
following  the  merger  of  U.S.  Trust's 
parent,  U.S.  Trust  Corporation,  into 
CMC.  Following  the  merger.  Chase 
succeeded  to  the  responsibilities  of 
trustee  under  the  various  trust 
indentures  executed  by  sponsors  of 
UTTs  for  which  U.S.  Trust  acted  as 
trustee.  Under  these  indentures,  and  as 
required  by  the  Act,  Chase  also  assumed 
responsibility  for  the  custody  of  the 
securities  held  in  these  UTTs. 

3.  On  October  7,  1992,  the  SEC  issued 
an  exemptive  order  permitting  U.S. 
Trust  to  maintain  UTT  assets  in  the 
custody  of  Euroclear  and  Cedel  (the 
"U.S.  Trust  Order"). 2  Chase  now  seeks 


'  Chase  currently  serves  as  trustees  to  UTTs 
sponsored  by  the  following: 

American  Municipal  Securities 

B.C.  Ziegler  &  Co. 

BEA  Associates 

Bear  Steams  It  Co..  Inc. 

Concord  Financial  Group,  Inc. 

Craige  Inc. 

Dean  Witter  Reynolds 

Fidelity  Capital  Markets 

First  Charlotte  Corp. 

First  of  Michigan 

Herbert  J.  Sims 

Manley  Bennett  McDonald  &  Co. 

Merrill  Lynch,  Pierce.  Fenner  &  Smith,  Inc. 

Nike  Securities  L.P. 

John  Nuveen  &  Co. 

Oppenheimer  Capital 

Oppenheimer  Manag.  Corp. 

Paine  Webber 

Prescott  Ball  &  Turben  Inc. 

Prudential  Securities  Inc. 

Raffensberger,  Hughes  &  Co. 

Rickel  &  Associates 

Rotan,  Mosle 

Salomon  Bros.  Inc. 

Smith  Barney 

Steme  Ages  Leach 

The  Ohio  Company 

Tucker  Anthony 

Underwood  Neuhaus  It  Co..  Inc. 

■^  United  States  Trust  Company  of  New  York. 
Investment  Company  Act  Release  Nos.  18946 


to  ensure  that:  (a)  The  UITs  to  which 
Chase  has  succeeded  as  trustee  as  a 
result  of  the  merger  may  continue  to 
maintain  assets  with  Euroclear  and 
Cedel;3  and  (2)  Chase's  other  UIT 
customers*  may  benefit  from  the  same 
exemption,  under  substantially  the  same 
terms  and  conditions  as  are  set  forth  in 
the  U.S.  Trust  Order. 

4.  Euroclear  was  organized  by  Morgan 
Guaranty  in  1968,  principally  to  provide 
a  simple,  economic,  and  automated 
means  of  settling  secondary  market 
transactions  in  internationally-traded 
securities,  regardless  of  the  geographical 
location  of  the  parties  to  the  transaction. 
Morgan  Guaranty,  which  is  subject  to 
regulation  by  the  State  of  New  York  and 
U.S.  federal  banking  authorities,  has 
operated  Euroclear  since  its  inception. 
In  Belgium,  Euroclear  is  subject  to 
supervision  by  the  Belgian  Banking 
Commission.  One  of  the  main  services 
of  Euroclear  is  to  hold  securities  in 
custody  for  participants  and  thus 
eliminate  the  need  for  physical 
movement  of  securities.  Securities 
deposited  by  participants  in  Euroclear 
are  held  in  segregated  accounts  in  the 
name  of  the  Brussels  branch  of  Morgan 
Guaranty  (as  the  operator  of  Euroclear) 
by  various  local  financial  institutions 
throughout  the  world,  including  branch 
offices  of  Morgan  Guaranty  and  other 
major  banks,  as  well  as  certain  central 
banks  and  national  clearing  systems. 

5.  Centrale  de  Livraison  de  Valeurs 
Mobilieres  S.A  ("CEDEL  S.A.")  was 
formed  in  1970  to  provide  a  simple, 
economic,  and  automated  means  of 
settling  primary  and  secondary 
transactions  in  international  securities. 
On  January  1,  1995,  CEDEL  S.A.  became 
a  fully  licensed  Luxembourg  bank  and 
changed  its  name  to  Cedel  Bank  S.A. 
Cedel  is  headquartered  in  Luxerhbourg 
and  has  representative  offices  in 
London,  Tokyo,  New  York,  and  Hong 
Kong.  Cedel  operates  under  the 
supervision  of  the  Luxembourg 
Monetary  Authority,  the  bank  regulatory 


(notice)  (Sept.  11,  1992)  and  19006  (order)  (Oct.  7, 
1992). 

J  To  insure  that  the  UITs  to  which  Chase  was  to 
succeed  as  trustee  could  continue  without 
interruption  to  maintain  assets  with  Euroclear  and 
Cedel  after  the  merger  and  pending  SEC  action  on 
the  application.  Chase  sought  and  obtained  interim 
no-action  relief  from  the  SEC  staff.  In  The  Chase 
Manhattan  Bank,  N.A.,  (pub.  avail.  July  25.  1995). 
the  staff  authorized  Chase  to  continue  to  maintain 
these  assets  with  Euroclear  and  CEDEL  until  the 
earlier  of  the  date  on  which  the  SEC  takes  final 
action  on  this  application  or  July  25.  1996. 

*The  assets  of  UITs  sponsored  by  Merrill  Lynch 
may  already  be  held  in  the  custody  of  Euroclear  and 
Cedel  pursuant  to  an  exemptive  order  issued  to 
Merrill  Lynch.  Merrill  Lynch.  Pierce.  Fermer  & 
Smith  Incorporated,  Investment  Company  Act 
Release  Nos.  15739  (notice)  (May  14, 1987)  and 
15813  (June  16, 1987). 


authority  in  Luxembourg.  Like 
Euroclear,  Cedel  provides  custody 
services  for  its  participants'  securities 
through  a  network  of  local  financial 
institutions. 

Applicant's  Legal  Analysis 

1.  Under  sections  2(a)(5)  and  26(a)(1) 
of  the  Act,  the  trustee  of  a  unit 
investment  trust  must  be  a  bank  that  is 
subject  to  regulation  by  the  U.S. 
government  or  one  of  the  states.  Section 
26(a)(2)(D)  requires  that  the  trust 
indenture  provide  that  the  trustee  "shall 
have  possession  of  all  securities  and 
other  property  in  which  the  funds  of  the 
trust  are  invested  *  •   *  and  shall 
segregate  and  hold  the  same  in  trust 

*  *  *  until  distribution  thereof  to  the 
security  holders  of  the  trust."  Under 
these  sections,  the  only  foreign  entity 
that  qualifies  as  a  unit  investment  trust 
custodian  is  an  overseas  branch  of  a 
U.S.  bank.5 

2.  Section  6(c)  provides  that  the  SEC 
may  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  of  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Chase  requests  an  order  pursuant  to 
section  6(c)  of  the  Act  exempting  (i) 
Chase,  (ii)  any  UTT  registered  pursuant 
to  the  Act  for  which  Chase  serves,  or 
may  in  the  future  serve,  as  trustee,  (iii) 
any  co-trustee  or  subcustodian  thereof, 
and  (iv)  any  sponsor  of  such  UIT,  from 
the  provisions  of  section  26(a)(2)(D)  to 
the  extent  necessary  to  permit  Chase  to 
maintain  securities  and  other  assets  of 
such  UTTs  in  the  custody  of  Euroclear 
and  Cedel,  in  the  manner  and  subject  to 
the  conditions  described  below. 

4.  No  SEC  rule  presently  addresses 
the  custody  of  the  foreign  assets  of  a 
UTT.  Rule  17f-5,  however,  permits  an 
investment  company  that  is  a 
management  company  to  hold  its 
foreign  securities  in  certain  specified 
foreign  entities,  including  foreign 
security  depositories  or  clearing 
agencies  such  as  Euroclear  or  Cedel, 
subject  to  certain  provisions  designed  to 
safeguard  assets  held  overseas.  Since 
UITs  are  not  management  companies, 
however,  they  may  not  rely  on  rule  17f- 
5. 


'  See  Custody  of  Investment  Company  Assets 
Outside  the  United  States.  Investment  Company  Act 
Release  No.  21259  (July  27.  1995). 
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.5.  ChasH  proposes  to  provide  iureitiii 
custody  services  to  UITs  through  the 
facilities  of  Euroclear  and  Cedel  (the 
"Transnational  Depositories'")  pursuant 
to  arrangements  that  will  mirror  the 
requirements  applicable  to  registered 
management  investment  companies 
under  rule  17f-5.  with  the  specific 
modifications  set  forth  below. 

6.  A  significant  difference  between 
the  operation  of  a  management 
investment  company  and  a  UTT  is  that 
the  former  is  governed  by  a  board  of 
directors,  while  the  latter  is  not.  Rule 
17f-5  imposes  certain  responsibilities 
on  the  board  with  respect  to  foreign 
custody  arrangements.  Accordingly, 
Chase  will  utilize  the  services  of  the 
Transnational  Depositories  to  hold  the 
assets  of  UTTs  for  which  Chase  acts  as 
trustee  only  where  the  duties  assigned 
by  rule  17f-5  (as  now  in  effect  or  as  it 
may  be  amended  in  the  future)  to  the 
board  of  directors  of  management 
companies  are  performed  in  the  manner 
set  forth  below. 

7.  Prior  to  placing  or  holding  foreign 
securities  of  a  UTT  in  a  Transnational 
Depository,  Chase  will: 

(a)  Make  such  determinations  with 
respect  to  (i)  the  particular  country  or 
countries  in  which  the  UTT's  assets  will 
be  held,  and  (ii)  the  Transnational 
Depository  in  which  the  UTT's  assets 
will  be  held: 

(b)  Enter  into  such  written  contract  to 
govern  the  manner  in  which  the 
Transnational  Depository  will  maintain 
the  UTT's  assets;  and 

(c)  Establish  such  system  to  monitor 
the  foreign  custody  arrangements  to 
ensure  compliance  with  the  proposed 
provisions  of  the  order  requested  herein; 
as  rule  17f-5.  as  now  in  effect  or  as  it 
may  be  amended  in  the  future,  requires 
of  the  board  of  a  management 
investment  company  before  it  may  place 
the  assets  of  such  company  in  the 
custody  of  a  foreign  custodian.  Chase 
will  memorialize  in  writing  its 
determinations  referred  to  in  (a)  above, 
and  the  reasons  therefor.  Chase  will 
exercise  reasonable  care  in  the 
performance  of  the  above-mentioned 
duties. 

8.  The  trust  indenture  will  contain  a 
provision  under  which  Chase  agrees  to 
indemnify  any  UIT  relying  on  the  relief 
requested  herein  against  any  loss  that 
occurs  as  the  result  of  a  Transnational 
Depository's  willful  misfeasance, 
reckless  disregard,  bad  faith,  or  gross 
negligence  in  performing  its  custodial 
duties. 

9.  Applicants  believe  that  the 
requested  order  satisfies  the  section  6(c) 
standard.  The  requested  exemptive 
order  is  necessary  and  appropriate  in 


the  public  interest  to  ^trmu  Lll^  lor 
which  Chase  serves  as  trustee  to  have 
access  to  the  custody  services  of  the 
Transnational  Depositories.  Absent  an 
exemptive  order.  Chase  will  be  unable 
to  offer  these  services  to  such  UTTs. 
Chase  believes  that  encouraging  the 
growth  of  responsible  book-entry 
systems  for  the  clearance,  settlement, 
and  safeguarding  of  securities  is  in  the 
public  interest.  In  addition.  Chase 
believes  that  requiring  unitholders  to 
h)ear  the  substantial  additional  expense 
of  holding  UTT  securities  outside  of  the 
Transnational  Depositories  would  be 
contrary  to  the  best  interests  of 
unitholders  and  to  the  public  policy 
positions  cited  above.  Chase,  moreover, 
believes  that  securities  deposited  in  the 
Transnational  Depositories  are  at  least 
as  effectively  protected  as  the  same 
securities  would  be  if  directly  deposited 
with  a  foreign  branch  of  a  U.S.  bank,  or 
shipped  to  the  U.S.  for  custody. 

Applicant's  Conditions 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  trust  indenture  will  contain 
provisions  under  which  Chase  agrees  to 
indemnify  any  UTT  relying  on  the  relief 
requested  herein  against  any  loss 
occurring  as  a  result  of  a  Transnational 
Depository's  willful  misfeasance, 
reckless  disregard,  bad  faith,  or  gross 
negligence  in  performing  custodial 
duties. 

2.  The  trust  indenture  will  contain 
provisions  under  which  Chase  agrees  to 
perform  all  the  duties  assigned  by  rule 
17f-5,  as  now  in  effect  or  as  it  may  be 
amended  in  the  future,  to  the  boards  of 
directors  of  management  investment 
companies.  Chase's  duties  under  this 
condition  will  not  be  delegated. 

3.  The  prospectus  of  any  UTT  relying 
on  the  relief  requested  herein  will 
contain  such  disclosure  regarding 
foreign  securities  and  foreign  custody  as 
is  required  for  management  investment 
companies  by  Forms  N-IA  and  N-2. 

4.  Chase  will  maintain  and  keep 
current  written  records  regarding  the 
basis  for  the  choice  or  continued  use  of 
a  particular  Transnational  Depository. 
These  records  will  be  preserved  for  a 
period  of  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  the 
UTT  was  terminated,  the  first  two  years 
in  an  easily  accessible  place.  Such 
records  will  be  available  for  inspection 
at  Chase's  main  offices  during  Chase's 
usual  business  hours,  by  unitholders 
and  by  the  SEC  or  its  staff. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  96-840  Filed  1-22-96;  8:45  am) 
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Credit  Suisse;  Notice  of  Application 

January  16,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Credit  Suisse. 
REVELANT  ACT  SECTIONS:  Order  under 
section  6(c)  of  the  Act  for  an  exemption 
from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Credit  Suisse 
requests  an  order  that  would  permit 
United  States  registered  investment 
companies  other  than  investment 
companies  registered  under  section  7(d) 
(a  "U.S.  Investment  Company"),  for 
which  Credit  Suisse  serves  as  custodian 
or  subcustodian,  to  maintain  foreign 
securities  and  other  assets  in  Russia 
with  Credit  Suisse  (Moscow)  Ltd. 
("Credit  Suisse  (Moscow)"),  a  wholly- 
owned  subsidiary  of  Credit  Suisse. 
FILING  DATES:  The  application  was  filed 
on  December  6, 1995  and  amended  on 
January  11,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12,  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  N\V..  Washington,  DC  20549. 
Applicant:  Credit  Suisse,  Paradeplatz  8, 
CH-8001  Zurich,  Switzerland;  cc: 
Daniel  L.  Goelzer,  Esq.,  Baker  & 
McKenzie,  815  Connecticut  Avenue 
NW.,  Washington,  DC,  20006-4078. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly.  Staff  Attorney,  at 
(202)  942-0562.  or  Robert  A.  Robertson, 


UMI 


Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  summary  of  the  application. 
The  complete  application  may  be 
obtained  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1 .  Credit  Suisse  requests  an  order  to 
permit  Credit  Suisse,  Credit  Suisse 
(Moscow),  any  U.S.  Investment 
Company,  and  any  custodian  for  a  U.S. 
Investment  Company  to  maintain 
foreign  securities,  cash,  and  cash 
equivalents  (collectively,  "Assets")  in 
the  custody  of  Credit  Suisse  (Moscow). 
For  the  purposes  of  this  application, 
"foreign  securities"  includes:  (a) 
Securities  issued  and  sold  primarily 
outside  the  United  States  by  a  foreign 
government,  a  national  of  any  foreign 
country,  or  a  corporation  or  other 
organization  incorporated  or  organized 
under  the  laws  of  any  foreign  coimtry; 
and  (b)  securities  issued  or  guaranteed 
by  the  Government  of  the  United  States 
or  by  any  state  or  any  political 
subdivision  thereof  or  by  any  agency 
thereof  or  by  any  entity  organized  under 
the  laws  of  the  United  States  or  by  any 
entity  organized  under  the  laws  of  the 
United  States  or  of  any  state  thereof 
which  have  been  issued  and  sold 
primarily  outside  the  United  States. 

2.  Credit  Suisse  is  a  company 
organized  and  existing  under  the  laws  of 
Switzerland.  Credit  Suisse  is  regulated 
in  Switzerland  by  the  Swiss  Federal 
Banking  Commission  and  is  subject  to 
the  Federal  Law  on  Banks  and  Savings 
Institutions  dated  November  8,  1934. 
Credit  Suisse  is  a  99.9%  owned  direct 
subsidiary  of  CS  Holding,  a  Swiss 
public  company,  which,  together  with 
Credit  Suisse  and  its  other  subsidiaries, 
is  one  of  the  leading  financial  services 
institutions  in  the  world  and  currently 
provides  a  network  of  worldwide 
custody  services.  In  the  United  States, 
Credit  Suisse  has  branch  banking 
operations,  representative  offices,  and  as 
a  result,  is  subject  to  the  Bank  Holding 
Company  Act  of  1956  and  the 
International  Banking  Act  of  1978.  At 
December  31.  1994,  Credit  Suisse  had 
consolidated  shareholders'  equity  in 
excess  of  the  equivalent  of  $10  billion. 

3.  Credit  Suisse  (Moscow)  was 
incorporated  in  Russia  in  1993  and 
operates  under  General  License  No. 
2494.  It  is  a  98%  owned  direct 
subsidiary  of  Credit  Suisse.  Credit 
Suisse  (Moscow)  is  regulated  by  the 
Central  Bank  of  the  Russian  Federation 
under  the  Law  on  Banks  and  Banking 


Activity  of  1991,  as  amended  in  1992 
and  1995. 

4.  Credit  Suisse  requests  relief  to 
permit  Credit  Suisse,  as  custodian  or 
subcustodian  for  a  U.S.  Investment 
Company,  when  custody  services  are 
required  in  Russia,  to  deposit,  or  cause 
or  permit  the  U.S.  Investment  Company 
to  deposit,  its  Assets  with  Credit  Suisse 
(Moscow)  as  delegate  for  Credit  Suisse. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  requires 
every  registered  management 
investment  company  to  place  and 
maintain  its  securities  and  similar 
investments  in  the  custody  of  certain 
enumerated  entities,  including  a  bank 
having  at  all  times  aggregate  capital, 
surplus,  and  undivided  profits  of  at 
least  $500,000.  A  "bank",  as  that  term 
is  defined  in  section  2(a)(5)  of  the  Act, 
includes:  (a)  A  banking  institution 
organized  under  the  laws  of  the  United 
States;  (b)  a  member  bank  of  the  Federal 
Reserve  System;  and  (c)  any  other 
banking  institution  or  trust  company, 
whether  incorporated  or  not,  doing 
business  under  the  laws  of  any  state  or 
of  the  United  States,  a  substantial 
portion  of  which  consists  of  receiving 
deposits  or  exercising  fiduciary  powers 
similar  to  those  permitted  to  national 
banks,  which  is  supervised  or  examined 
by  state  or  federal  authority  having 
supervision  over  banks,  and  which  is 
not  operated  for  the  piu-poses  of  evading 
the  Act. 

2.  The  only  entities  located  outside 
the  United  States  that  section  17(f) 
authorizes  to  serve  as  custodians  for 
registered  management  investment 
companies  are  the  overseas  branches  of 
qualified  U.S.  banks.  Rule  17f-5 
expands  the  group  of  entities  that  are 
permitted  to  serve  as  foreign  custodians. 
The  rule  defines  the  term  "Eligible 
Foreign  Custodian"  to  include  a  banking 
institution  or  trust  company, 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  that  is  regulated  as  such  by  that 
country's  government  or  an  agency 
thereof  and  that  has  shareholders' 
equity  in  excess  of  $200,000,000  or  its 
equivalent.  Credit  Suisse  is  an  Eligible 
Foreign  Custodian  under  the  rule. 

3.  Credit  Suisse  (Moscow)  satisfies  the 
requirements  of  rule  17f-5,  except  it 
does  not  meet  the  minimum 
shareholders'  equity  requirement. 
Accordingly,  it  is  not  an  Eligible  Foreign 
Custodian  and,  absent  exemptive  relief, 
could  not  serve  as  a  custodian  for  U.S. 
Investment  Company  Assets.' 


4.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionally  or 
unconditionally,  by  order,  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Credit  Suisse 
believes  that  its  request  satisfies  this 
standard. 

Applicant's  Conditions 

Applicant  agrees  that  any  SEC  order 
granting  the  requested  rehef  shall  be 
subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
proposed  regarding  Credit  Suisse 
(Moscow)  satisfy  the  requirements  of 
rule  17f-5  in  all  respects  other  than 
Credit  Suisse  (MoscOw)'s  level  of 
shareholder's  equity. 

2.  Credit  Suisse,  when  providing 
custody  services  to  a  U.S.  Investment 
Company,  will  deposit  Assets  with 
Credit  Suisse  (Moscow)  only  in 
accordance  with  one  of  the  two 
contractual  arrangements  described 
below,  which  arrangement  will  remain 
in  effect  at  all  times  during  which  Credit 
Suisse  (Moscow)  fails  to  satisfy  the 
shareholders'  equity  requirement  of  rule 
17f-5. 

a.  The  Three-Party  Agreement 
Arrangement.  Under  this  arrangement, 
the  agreement  will  be  a  three-party 
agreement  (the  "Agreement")  among  (i) 
.Credit  Suisse,  (ii)  Credit  Suisse 
(Moscow)  and  (iii)  the  U.S.  Investment 
Company,  or  the  custodian  for  a  U.S. 
Investment  Company  pursuant  to  which 
Credit  Suisse  will  undertake  to  provide 
specified  custody  services,  and  will 
delegate  to  Credit  Suisse  (Moscow)  such 
of  the  duties  and  obligations  of  Credit 
Suisse  as  wrill  be  necessary  to  permit 
Credit  Suisse  (Moscow)  to  hold  in 
custody  the  U.S.  Investment  Company's 
Assets.  The  Agreement  further  will 
provide  that  Credit  Suisse  will  be  Liable 
for  any  loss,  damage,  cost,  expense, 
liability,  or  claim  arising  out  of  or  in 
connection  with  the  performance  by 
Credit  Suisse  (Moscow)  of  its 
responsibilities  under  the  Agreement  to 
the  same  extent  as  if  Credit  Suisse  had 
itself  been  required  to  provide  custody 
services  under  the  Agreement. 


'  Russian  clearing  and  custody  procedures  differ 
substantially  from  the  procedures  generally 
employed  elsewhere.  Other  than  the  requested 


exemption  to  permit  Credit  Suisse  (Moscow)  to 
qualify  as  an  "eligible  foreign  custodian."  applicant 
is  not  requesting  an  exemption  from  section  17(f) 
or  rule  17f-5  for  any  other  aspect  of  the  custody  or 
clearing  procedures  employed  in  Russia.  Moreover, 
applicant  aclcnowledges  that  any  SEC  order  will  not 
constitute  a  determination  by  the  SEC  that  the 
Russian  clearing  and  custody  procedures  comply 
with  section  17(0  or  the  rules  thereunder. 
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b.  The  Custody  Agreement/ 
Subcustody  Agreement  Arrangement. 
Under  this  arrangement.  Assets  will  be 
deposited  with  Credit  Suisse  (Moscow) 
in  accordance  with  the  Custody 
Agreement  and  Subcustody  Agreement 
described  below. 

i.  The  Custody  Agreement  will  be 
between  Credit  Suisse  and  the  U.S. 
Investment  Company  or  any  custodian 
for  a  U.S.  Investment  Company.  In  that 
agreement,  Credit  Suisse  will  undertake 
to  provide  specified  custody  or 
subcustody  services,  and  the  U.S. 
Investment  Company  (or  its  custodian) 
will  authorize  Credit  Suisse  to  delegate 
to  Credit  Suisse  (Moscow)  such  of 
Credit  Suisse 's  duties  and  obligations  as 
will  be  necessary  to  permit  Credit 
Suisse  (Moscow)  to  hold  in  custody  the 
U.S.  Investment  Company's  Assets.  The 
Custody  Agreement  further  will  provide 
that  Credit  Suisse  will  be  liable  for  any 
loss,  damage,  cost,  expense,  liability,  or 
claim  arising  out  of  or  in  connection 
with  the  performance  by  Credit  Suisse 
(Moscow)  of  its  responsibilities  to  the 
same  extent  as  if  Credit  Suisse  had  itself 
been  required  to  provide  custody 
services  under  the  Custody  Agreement. 

ii.  A  Subcustody  Agreement  will  be 
executed  by  Credit  Suisse  and  Credit 
Suisse  (Moscow).  Pursuant  to  this 
agreement.  Credit  Suisse  will  delegate  to 
Credit  Suisse  (Moscow)  such  of  Credit 
Suisse's  duties  and  obligations  as  will 
be  necessary  to  permit  Credit' Suisse 
(Moscow)  to  hold  Assets  in  custody  in 
Russia.  The  Subcustody  Agreement  will 
explicitly  provide  that  (i)  Credit  Suisse 
(Moscow)  is  acting  as  a  foreign 
custodian  for  Assets  that  belong  to  a 
U.S.  Investment  Company  pursuant  to 
the  terms  of  an  exemptive  order  issued 
by  the  SEC  and  (ii)  the  U.S.  Investment 
Company  or  its  custodian  (as  the  case 
may  be)  that  has  entered  into  a  Custody 
Agreement  will  be  entitled  to  enforce 
the  terms  of  the  Subcustody  Agreement 
and  can  seek  relief  directly  against 
Credit  Suisse  (Moscow).  Further,  the 
Subcustody  Agreement  will  be  governed 
either  by  the  law  of  the  state  of  New 
York,  the  law  of  Switzerland  or  the  law 
of  England.  If  it  is  governed  by  the  law 
of  Switzerland  or  the  law  of  England, 
Credit  Suisse  shall  obtain  an  opinion  of 
counsel  in  Switzerland  or  England,  as 
the  case  may  be.  opining  as  to  the 
enforceability  of  the  rights  of  a  third 
party  beneficiary  under  the  laws  of  that 
country. 

3.  Credit  Suisse  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders"  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i). 


For  tne  SlJC  by  the  Division  ot  investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  [)oc.  9e-639  Filed  1-22-96;  8:45  ami 
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SURFACE  TRANSPORTATION 
BOARD ' 

[Finance  Docket  No.  32530] 

Kansas  City  Southern  Railway 
Company — Construction  and 
Operation  Exemption — Geismar 
Industrial  Area  Near  Gonzales  and 
Sorrento,  Louisiana 

On  October  30,  1995,  the  Interstate 
Commerce  Commission's  Section  of 
Environmental  Analysis  (SEA)  notified 
all  interested  parties  that  SEA  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  this  proceeding  and 
conduct  a  public  scoping  meeting  on 
November  30.  1995.  SEA  advised  parties 
that  they  may  submit  written  comments 
regarding  environmental  concerns  to  the 
Commission  by  December  30,  1995. 

Several  parties  have  requested  that 
the  comment  period  be  extended  an 
additional  30  days.  SEA  notifies  all  the 
parties  that  the  scoping  comment  period 
is  extended  to  January  29,  1996. 
FOR  FURTHER  INFORIWATION  CONTACT: 
Michael  Dalton  at  (202)  927-6202  or 
Elaine  Kaiser  at  (202)  927-6248,  Section 
of  Environmental  Analysis,  Room  3219, 
Office  of  Economic  and  Environmental 
Analysis.  Surface  Transportation  Board, 
12th  and  Constitution  Avenue  NW., 
Washington,  DC  20423.  TDD  for  the 
hearing  impaired:  (202)  927-5721. 

By  the  Board.  Elaine  K.  Kaiser,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  96-825  Filed  1-22-96;  8:45  am) 
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'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29,  1995,  and  took  effect  on  January 
1,  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  )anuary  1.  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1.  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  49  U.S.C. 
10901.  Therefore,  this  notice  applies  the  law  in 
effect  prior  to  the  Act,  and  citations  are  to  the 
former  section  of  the  statute,  unless  otherwise 
indicated. 


Notice  of  Applications  for  Cen'  cate^ 
of  Public  Convenience  and  Necess  ', 
and  Foreign  Air  Carrier  Per-^  ts  ?  eo 
Under  Subpart  0  during   -e  «Veek 
Ending  January  5, 1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-96-981 
Date  filed:  January  2,  1996 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  30,  1996 
Description:  Application  of  Continental 
Airlines,  Inc..  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Newark,  New  Jersey  and  Manchester, 
England.  Continental  also  requests  the 
right  to  combine  service  at  the  points 
on  this  route  segment  with  service  at 
other  points  Continental  is  authorized 
to  serve  by  certificates  or  exemptions 
consistent  with  applicable 
international  agreements. 
DocJte*  Number:  OST-96-984 
Date  filed :]anuary  3,  1996 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  31,  1996 
Description:  Application  of  Trans  World 
Airlines,  Inc..  pursuant  to  49  U.S.C. 
Section  41108,  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  612,  authorizing  it 
to  engage  in  foreign  air  transportation 
of  persons,  property  and  mail  between 
New  York,  on  the  one  hand,  and 
Moscow,  Russia  on  the  other  hand. 
Docket  Number:  OST-96-989 
Date  filed:  January  5,  1996 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  2,  1996 
Description:  Application  of  American 
Airlines,  Inc.  pursuant  to  49  U.S.C. 
Section  41108,  applies  for  a  certificate 


of  public  convenience  and  necessity 
authorizing  foreign  air  transportation 
of  persons,  property  and  mail  between 
Chicago,  Illinois  and  Birmingham, 
England. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  96-848  Filed  1-22-96;  8:45  am] 

BILUNG  COOe  4910-S2-P 


Aviation  P'ocs^dinqs   Agreements 
filed  during  the  Week  Ending  1,12/96 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docitet  Number:  OST-96-996 
Date  filed:  ]anuary  11.  1996 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Telex  Mail  Vote  769  rl-9, 
Introduction  of  Fares — Hiroshima- 
Shanghai/Xian;  TC23  Telex  Mail  Vote 
770  r-10.  Cancellation  of 
Mozambique-TC3  fare  increase;  TC2 
Telex  Mail  Vote  771  rl  1-1 2,  Amend 
Europe-Africa  fares;  Intended 
effective  date:  February  1,  1996. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
|FR  Doc.  96-847  Filed  1-22-96;  8:45  am] 
BILUNG  COOE  4910-62-P 


Federal  Aviation  Administration 

Aviation  P_"emaK:nq  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubUc  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
January  30.  1996,  at  1:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  FAA  Headquarters  Building,  AFS-1 
Conference  Room,  Room  821,  800 
Independence  Avenue  SW.,  Washington 
DC  20591. 

FOR  FURTHER  INFORMAT.ON  CONTACT: 
Mr.  Louis  C.  Cusimano,  Assistant 
Executive  Director  for  General  Aviation 
Operations,  Flight  Standards  Service 
(AFS-800),  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  Telephone: 
(202)  267-8452;  FAX:  (202)  267-5094. 
SUPPLEMENTARY  INFORMATION:  Purusuant 
to  section  10(a)(2)  of  the  Federal 


Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  This  meeting  will  be  held  on 
January  30,  1996,  at  1:00  p.m.,  at  the 
FAA  Headquarters  Building,  AFS-1 
Conference  Room,  Room  821,  800 
Independence  Avenue  SW.,  Washington 
DC  20591. 

The  agenda  for  this  meeting  will 
include  status  reports  from  the  part  103 
(Ultratlight  Vehicles)  Working  Group 
and  the  IFR  Fuel  Requirements/ 
Destination  and  Alternate  Weather 
Minimums  Working  Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC  on  January  17, 
1996. 

Michael  L.  Henry, 

Acting  Assistant  Executive  Director  for 
General  Aviation  Operations,  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc.  96-852  Filed  1-22-96;  8:45  am] 
BILUNG  CODE  4910-1»-M 


Notice  0*  i.^^tent  To  Rule  on  Application 
To  imDose  and  use  the  Revenue  From 
a  Passenger  Paci  *y  Charge  (PFC)  at 
Albuquerque  International  Sunport, 
Albuquerque   New  Mexico 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Albuquerque 
International  Sunport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  22,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 


following  address:  Mr.  Ben  Guttery. 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  Fort  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Hanson 
Scott,  Director  of  Aviation,  at  the 
following  address:  Mr.  Hanson  Scott, 
Director  of  Aviation,  Albuquerque 
International  Sunport,  2200  Sunport 
Boulevard,  Albuquerque,  New  Mexico 
87119. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  vwitten 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Staff,  ASW-610D,  Fort 
Worth,  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Albuquerque  International  Sunport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  3,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  18, 1996. 

The  following  is  a  brief  overview  of 
the  application. 

Levey  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  July  1 , 

1996 
Proposed  charge  expiration  date:  June 

30, 2001 
Total  estimated  PFC  revenue: 

$49,638,000 
PFC  application  number:  96-01-C-OO- 

ABQ 

Brief  description  of  proposed  project: 
Projects  to  Impose  and  Use  PFC's; 

Reconstruct  Runway  8-26. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Air  carriers  filing  FAA  Form 
1800-31,  Air  Taxi/Commercial 
Operators. 
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Any  person  may  .nsptjct  ite 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at; 
Federal  .Aviation  Administration. 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76137^298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  Albuquerque 
International  Sunport. 

Issued  in  Fort  Worth,  Texas  on  January  3, 
1996. 

Naomi  L.  Saunders, 

Manager.  Airports  Division. 

'FR  Doc.  96-853  Filed  1-22-96:  8:45  ami 

3ILUNO  CODE  4>10-t3-M 


Not  c^  „f  Intent  To  Rule  on  Application 
"^0  r^D  se  and  Use  the  Revenue  From 
3  Passenger  Facility  Charge  (RFC)  at 
Eas'e^waod  Airport,  College  Station, 

A  jcnCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  To  Rule  on 
\pplication. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  impose  and  use  the 
revenue  from  a  PFC  at  Easterwood 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  February  22.  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  Fort  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Harry  E. 
Raisor,  Director  of  Aviation,  at  the 
following  address;  Mr.  Harry  E.  Raisor, 
Director  of  .Aviation,  Texas  A&M 
University,  McKenzie  Terminal 
Boulevard  #7  College  Station,  Texas 
77845. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Soputhwest  Region, 
Airports  Division,  Planning  and 
Programming  Staff,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Easterwood  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  4,  1996,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  1,  1996. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  July  1, 

1996 
Proposed  charge  expiration  date:  July 

30, 1998 
Total  estimated  PFC  revenue: 

$458,595.00 
PFC  application  number:  96-01-G-OO- 
CLL 

Brief  description  of  proposed 
project(s): 

PROJECTS  TO  IMPOSE  AND  USE 
PEG'S 
Update  Master  Plan. 
Acquire  Passenger  Lift  Device, 
Airfield  Safety  Improvements, 
Acquire  Runway  Sweeper,  and 
PFC  Administrative  Costs 
Proposed  class  or  classes  of  air , 
carriers  to  be  exempted  from  collecting 
PFC-s: 
None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
61 OD,  2601  Meacham  Blvd., forth 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Easterwood 
Airport. 


Issued  in  Fort  Worth,  Texas  on  January  4, 
1996. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

(FR  Doc.  96-854  Filed  1-22-96;  8:45  am) 

BILLING  CODE  4910-1»-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-01 ;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1991 
Volkswagen  Golf  GT  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991 
Volkswagen  Golf  GT  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1991  Volkswagen 
Golf  GT  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  r.  anufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  February  22,  1996. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St. 
SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
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for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  vear  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
imfMjrters  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1991  Volkswagen  Golf  GT  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1991  Volkswagen  Golf  GT 
that  was  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  its  manufacturer, 
Volkswagenwerke  A.G.,  as  conforming 
to  all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1991 
Volkswagen  Golf  GT  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U. S.  certified 
1991  Volkswagen  Golf  GT,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  Volkswagen 
Golf  GT  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Level  Sequence  *   *   *,  103 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses.  107  Reflecting 
Surfaces.  108  Lamps  Reflective  Devices 
and  Associated  Equipment.  109  New 


Pneumatic  Tires.  IIQ  Tire  Selection  and 
Rims.  Ill  Rearview Mirror,  113  Hood 
Latch  Systems.  114  Theft  Protection, 
115  Vehicle  Identification  Number.  116 
Brake  Fluid.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  Systems,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  214  Side  Impact 
Protection.  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fuel  Systems  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1991  Volkswagen 
Golf  GT  complies  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 
Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  replacement  of  the 
speedometer/ odometer  assembly  with  a 
U.S. -model  component. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  U.S.-model 
lap  belts  in  the  driver's  and  fi-ont 
passenger's  seating  positions;  (b) 
installation  of  U.S.-model  automatic 
shoulder  restraints  in  the  driver's  and 
front  passenger's  seating  positions.  The 
petitioner  states  that  the  rear  outboard 
designated  seating  positions  are 
equipped  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  "be  fore  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 


Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  3014(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  17. 1996. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  96-855  Filed  1-22-96;  8:45  amj. 

BILUNG  CODE  4910-5S-4II 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
Computer  Matching  Programs 

AGENCY:  Internal  Revenue  Service, 
Treasury 

ACTION  :Notice 

SUMMARY:Pursuant  to  5  U.S.C.  552a,  the 
Privacy  Act  of  1974.  as  amended,  and 
the  Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  conduct  of  an  Internal 
Revenue  Service  (IRS)  program  of 
computer  matches. 

EFFECTIVE  DATE:  [Insert  date  30  days  after 
publication  in  the  Federal  Register). 
ADDRESS:Comments  or  inquiries  may  be 
mailed  to  Chief  Information  Officer, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Williams.  Acting  Project  Manager, 
IDRS  Monitoring  Project,  Systems 
Development  Projects  Management  IS:D. 
Chief  Information  Officer,  Internal 
Revenue  Service,  (703)  235.-0171. 
SUPPLEMENTARY  INFORMATION: 

IRS  management  is  responsible  for 
discouraging  the  perpetration  of 
irregular  or  illegal  acts  and  limiting  any 
exposure  if  an  integrity  breach  occurs. 
To  assist  in  accomplishing  this  mission, 
the  Chief  Information  Officer  (CIO)  must 
assure  that  information  systems  are 
designed  to  detect  and  deter 
unauthorized  access  by  IRS  employees 
to  taxpayer  information. 

The  Electronic  Audit  Research  Log 
(EARL)  is  a  system  designed  to  detect 
unauthorized  access  to  taxpayer  records. 
It  does  so  by  identifying  IRS  employees 
who  have  accessed  taxpayer  records 
using  the  Integrated  Data  Retrieval 
System  (IDRS)  in  a  manner  that  appears 
to  be  inconsistent  with  standard  IRS 
practice. 

One  of  the  five  IRS  organizational 
strategies  is  to  ensure  public  confidence 
in  the  integrity  of  the  IRS  by  a 
dedication  to  the  highest  ethical 
standards.  One  of  the  ways  that  the  CIO 
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supports  Ibis  objective  is  to  provide  IRS 
management  with  information  on 
potential  system  misuse. 

(Computer  matching  is  the  most 
feasible  method  of  performing 
comprehensive  analysis  of  employee, 
taxpayer,  and  tax  adininistration  data 
because  of  the  leirge  number  of 
employees  (56,000  employees  access 
IDRS),  the  geographical  dispersion  of 
IRS  offices  and  employees  (nationwide). 
and  the  tremendous  volume  of 
computerized  data  that  is  available  for 
analysis  (100  MilUon  IDRS  transactions 
are  generated  each  month). 

This  program  will  be  conducted  in 
each  Service  Center  on  audit  trail  and 
IDRS  records  generated  in  that  Center. 
Four  years  of  audit  trail  records  will  be 
available  to  search. 

NAME  Of  SOURCE  AGENCY: 

hitemal  Revenue  Service 

NAME  OF  RECIPIENT  AGENCY 

Internal  Revenue  Service 

B^  :.,nn>nO  and  COMPLmON  DATES: 

.  i.i,  program  of  computer  matches 
will  commence  not  earlier  than  the 
fortieth  day  after  copies  of  the  Computer 
Matching  Agreement  are  provided  to  the 
Congress  and  OMB  unless  comments 
dictate  otherwise.  The  program  of 
computer  matches  will  conclude  at  the 
end  of  the  eighteenth  month  after  the 
beginning  date. 


PURPOSE: 

The  purpose  of  this  program  of 
computer  matches  is  to  detect 
unauthorized  access  to  taxpayer  records 
by  IRS  employees.  The  system  will 
identify  employees  who  have  accessed 
taxpayer  records  using  the  IDRS  in  a 
manner  that  appears  to  be  inconsistent 
with  standard  IRS  practice. 

AUTHORfTY: 

26  U.S.C.  7602, 7801, 7802, 7803; and 
Reorganization  Plan  No.  1  of  1952. 
pursuant  to  Section  7804(a)  of  the 
Internal  Revenue  Code  of  1986.  The 
Computer  Security  Act  of  1987  (PL  100- 
235).  The  Federal  Managers'  Financial 
Integrity  Act  (FMFIA)  (PL  97-255). 
Executive  Order  12674  of  April  12. 
1989.  entitled.  "Principles  of  Ethical 
Conduct  for  Government  Officers  and 
Employees."  OMB  Circular  A-130. 
"Management  of  Federal  Information 
Resources."  dated  July  15.  1994.  OMB 
Circular  A-123.  "Internal  Control 
Systems."  dated  August  16,  1983. 

CATEGORIES  OF  INCXVIOUALS  COVERED: 

Current  employees  of  the  IRS. 

CATEGORIES  OF  RECORDS  COVERED: 

Included  in  this  program  of  computer 
matches  is  information  related  to 
computer  inquiries  and  entries  to  the 
IDRS  (Treasury/IRS  34.018]  made  by 
IRS  employees:  employee  identification 
numbers  and  employee  social  security 
niunbers,  command  codes  used. 


taxpayer  identification  number 
accessed,  terminal  from  which  access 
occurred,  date  and  time  of  access. 
Information  from  the  Individual  Master 
File  (IMF)  [Treasury/IRS  24.030],  the 
Business  Master  File  (BMF)  [Treasury/ 
IRS  24.046],  and  the  Treasury  Integrated 
Management  Information  System 
(TIMIS)  [Treasury/DO  .002]  will  be  used 
to  obtain  employee  address  and 
spouse's  name. 

Information  obtained  from  other  files, 
such  as  those  stated  below,  that  may 
contain  information  not  uniquely 
pertaining  to  the  IRS  employee(s)  but 
could  possibly  establish  a  relationship 
between  the  IRS  employee(s)  and  the 
account(s)  accessed,  will  be  used  to 
determine  the  actions  or  the  effect  of 
actions  of  employee(s)  or  to  corroborate 
declarations  or  statements  by 
employee(s).  From  IDRS  [Treasury/IRS 
34.018):  taxpayer  identification  number 
and  tax  period.  From  IMF  [Treasury/IRS 
24.030]  and  BMF  [Treasury/IRS  24.046]: 
taxpayer  entity  information,  including 
address,  current  and  prior  name,  and  tax 
account  status.  From  TIMIS  [Treasury/ 
DO  .002]:  employee  identifying  and 
locating  information,  including  address, 
ctorrent  name  and  name  of  spouse. 

Date:  January  11, 1996 

Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 

[FR  Doc.  96-778  Filed  1-22-96;  8;45  am) 
BILUNQ  CODE  483IM)1-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUT.RtS  rR.ADlNG  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  2,  1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  iNFORMA"  ON: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-1077  Filed  1-19-96;  3:35  pm] 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING  COMM^SS^ON 

TIME  AND  DATE:  11:00  a.m.,  Friday. 
February  9,  1996.  - 

place:  1155  21st  St.  N.W..  Washington, 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

■.•ATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeam  A.  Webb.  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-1076  Filed  1-19-96;  3:35  pm] 

BILLING  CODC  ft351-01-M 


COMMODITY  FUTURES  TRADING  COWM  SSCN 

TIME  AND  DATE:  11:00  a.m..  Friday, 
February  16,  1996. 

PLACE:  1155  21st  St.  N.W.,  Washington, 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORWi'  ON: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  96-1075  Filed  1-19-96;  3:35  pm] 

BILUNG  CODE  635t-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

Time  and  DATE:  11:00  a.m.,  Friday, 
Feoruary  23,  1996. 

PLACE:  1155  21st  St.  NW.,  Washington, 
DC  9th  Floor  Conference  Room. 
S":'4'-_s  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matt. 

CON'AC  -EPSC\  FOR  MORE  INFORMATION: 

Jeaii  A.  vVt-uu,  ^02—418—5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc,  96-1074  Filed  1-19-96;  3:35  pm] 

BILLING  CODE  6351 -01-M 


COPPCRATION  FOR  NATIONAL  AND  . 
COMMUN  -V  SERVICE 

rursuani  lo  the  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  §  552(b)),  notice  is  hereby  given 
of  the  following  meeting  of  the  Board  of 
Directors  of  the  Corporation  for  National 
and  Community  Service: 

DATE  AND  TIME:  Friday.  February  2.  1996. 
1:30-4:00  p.m. 

PLACE:  Duke  University.  Durham.  N.C., 
Terr\'  Sanford  Institute  of  Public  Policy, 
Rhodes  Conference  Room. 
STATUS:  Open  and  closed. 

M 4  '- E  -  S  TO  BE  CONSIDERED: 
Agenaa 

I.  Opening  Remarks  by  the  Acting  Chair. 

II.  Opening  Remarks  and  Report  of  the  CEO 

III.  Approval  of  Minutes  from  the  October 

1995  Meeting 

IV.  Personnel  Matters  (closed  to  the  public 

pursuant  to  exemptions  2  and  6  of  the 
Government  in  the  Sunshine  Act) 

V.  Committee  Reports 

A.  Executive  Committee 

B.  Management  and  Budget 

C.  Communications 

D.  Planning  and  Evaluation 

VI.  Report  on  Special  Projects 

A.  Senior  Conference 

B.  Leadership  Summit 

C.  DC.  Initiative 

D.  Olympics  and  Paralympics 

E.  Martin  Luther  King,  Jr.  Day 

VII.  Leadership  Issues  Discussion 

VIII.  Future  Board  Meetings 

A.  Locations 

B.  Issues 

IX.  Public  Comment 
Adjournment 


ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  Corporation  by 
January  29,  1996. 

CERTIFICATION  OF  PARTIAL  CLOSING:  The 
meeting's  partial  closing  has  been 
certified  by  the  Corporation's  General 
Counsel.  A  copy  of  the  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
1201  New  York  Avenue  NW,  Office  of 
General  Counsel,  8th  Floor,  Washington. 
D.C.  20525,  and  vdll  otherwise  be 
available  upon  request. 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Rhonda  Taylor,  Associate 
Director  of  Special  Projects  and 
Initiatives,  Corporation  for  National 
Service,  8th  Floor,  Room  8619,  1201 
New  York  Avenue  NW,  Washington, 
D.C.  20525.  Phone  (202)  606-5000  ext. 
282.  Fax  (202)  565-2794.  TDD:  (202) 
606-5256. 

Dated:  January  19,  1996. 
Terry  Russell, 
General  Counsel. 
(FR  Doc.  96-1046  Filed  1-19-96;  3:07  pm] 

BILUNG  CODE  6050-28-P 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
January  25,  1996. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington,  D.C.      . 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Blue  Bayou  Sand  and  Gravel,  Inc., 
Docket  No.  CENT  93-238-M.  (Issues  include 
whether  the  judge  erred  in  concluding  that 
the  ojjerator's  failure  to  provide  service 
brakes  oA  its  haulage  truck  was  not  an 
imminent  danger  and  was  not  S&S.) 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Dated:  January  18,  1996. 
Jean  H.  Ellen. 
Chief  Docket  Clerk. 

[FR  Doc.  96-976  Filed  1-19-96;  3:06  pm] 
BILUNG  CODE  673S-01-M 
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Department  of 
Education 


Office  of  Special  Education  and 
RenaDilitative  Services 

PostseconGrty  Education  Programs  for 
Irdiv  aua  s  vv  th  Disabilities  and  Regional 
Centers  tor  Deaf  Individuals;  Notice 
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Ottice  3'  Spec,  a'  ciii. 
RehaDiiitat!v)=>  S^rv : 


Postsec'jpda'^y  tou  anon  Programs 
for  individuals  W'""  Disabilities  and 
Regions.  Ce^te^s  '::'  D-at  individuals 

A  G  E  N  c »  Department  of  Education. 
ACTION.  Notice  of  Intent  to  Accept 
Applications. 

Sc  MM  A  -  r :  This  notice  is  to  inform 
potential  applicants  that  the  Department 
of  Education  intends  to  accept 
applications  in  fiscal  year  1996  for  the 
four  regional  centers  for  deaf 
individuals  authorized  under  section 
625  of  the  Individuals  with  Disabihties 
Education  Act. 

SUPP1.EMENTARY  INFORMATION:  Section 
625(a)(6)  of  the  Individuals  with 


Disabilities  Education  Act  (IDFA) 
required  the  Secretary  to  continue  to 
provide  assistance  to  the  current 
grantees  operating  the  four  regional 
centers  for  the  deaf  through  September 
30,  1995.  The  Department's  bill  to 
reauthorize  programs  under  the  IDEA 
would  provide  authority  to  continue  to 
provide  assistance  to  current  grantees 
under  this  program  in  fiscal  year  1996. 
and  the  Congress  is  currently  working 
on  reauthorization  legislation  for  the 
IDEA.  However,  since  current  law  does 
not  provide  authority  for  continuation 
of  current  grantees,  and  it  is  unclear 
what  specific  provisions  may  be 
included  in  the  reauthorization 
legislation,  the  Department  must 
proceed  with  plans  to  conduct  a 
competition  for  fiscal  year  1996  funds 
for  this  activity.  The  Department  plans 
to  publish  a  notice  of  proposed  priority 


governing  the  competition  subsequent 
to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  Rodriguez,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW.,  Room  3125.  Switzer  Building. 
Washington.  DC  20202.  Telephone: 
(202) 205-8555.  Fax:  (202)  205-9252. 
Internet:  Ramon — Rodriguez@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9156. 

Authority:  20  U.S.C.  1424a. 

IDated:  January  18,  1996. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
IFR  Doc.  96-822  Filed  1-22-96;  8:45  am) 
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Part  II! 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 


24  CFR   Part  92 

HOME  invesimeni  .P-aanersnipi*  Program; 
interim  Ruie 
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Office  of  the  Secretary 
2X  T.PD  Pi- 92 
(Docket  No.  FR-3836-4-02] 
RIN2501-AB94 

HOME  "  .>"stTnent  Partnerships 

Prograrr: 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
existing  interim  rule  for  the  HOME 
Investment  Partnerships  Program  by 
implementing  a  change  in  the  operation 
of  the  HON4E  formula  to  maximize  the 
number  of  units  of  general  local 
government  which  receive  an  initial 
allocation  of  HOME  funds. 
EFFECTIVE  DATE:  February  22.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kolesar,  Director,  Program  Policy 
Division,  Office  of  Affordable  Housing 
Programs,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-2470,  TDD  (202)  708-2565. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  HOME  Program 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2501- 
0013.  This  interim  rule  does  not  contain 
additional  information  requirements. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
niunber. 

II.  Background 

On  July  12, 1995  (60  FR  36012),  the 
Department  published  a  proposed  rule 
to  make  a  change  in  the  operation  of  the 
HOME  formula.  It  was  proposed  that 
Section  92.50(d)(3)  would  be  revised  to 
maximize  the  number  of  units  of  general 
local  government  which  receive  an 
initial  allocation  of  HOME  funds. 

Formerly,  units  of  general  local 
government,  after  an  initial  distribution 
of  funds  available  for  allocation,  were 
eliminated  at  $250,000  and  below  from 
the  pool  of  eligible  jurisdictions  and 
their  allocations  were  redistributed 
among  other  units  of  general  local 
government.  This  redistribution 
technique  continued  until  95%  of  the 
funds  had  been  distributed  among  units 


of  general  local  guvenuiitjut  that 
received  $500,000  or  more.  The  new 
method  would  drop  only  one 
jurisdiction  on  each  recalculation,  and 
redistribute  funds  to  all  others,  thus 
assiuing  that  the  maximum  number  of 
units  of  general  local  government 
receive  an  allocation. 

The  Department  received  9  comments 
on  this  section  of  the  proposed  rule. 

On  the  formula  redistribution 
technique  to  maximize  the  number  of 
participating  jurisdictions,  seven 
commenters  favored  the  change  while 
two  did  not.  One  of  the  two  commenters 
felt  that  additional  performance  criteria 
should  be  added  to  the  formula 
calculations  rewarding  good 
performance. 

The  Department  agrees  with  the 
majority  of  comments  received  that 
maximizing  the  number  of  participating 
jurisdictions  which  receive  the 
minimum  allocation  is  a  positive 
change.  With  respect  to  the  comment 
suggesting  additional  performance 
criteria,  adding  such  criteria  without 
further  public  comment  would  not  be 
appropriate.  Therefore,  the  Department 
is  revising  the  formula  technique  as 
proposed  in  the  July  12,  1995  rule.  This 
rule  is  being  published  as  an  interim 
rule  and  not  as  a  final  rule  because  the 
HOME  program  regulation  at  24  CFR 
part  92  has  not  yet  been  issued  as  a  Bnal 
rule. 

ni.  Findings  and  Certifications 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Regulatory  Planning  and  Review 

This  interim  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12866,  issued  by  the  President  on 
September  30,  1993  (58  FR  51735, 
October  4,  1993).  Any  changes  to  the 
rule  resulting  from  this  review  are 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk. 

Impact  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
undersigned  hereby  certifies  that  this 
interim  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities,  because 
jurisdictions  that  are  statutorily  eligible 
to  receive  formula  allocations  are 
relatively  larger  cities,  counties  or 
States. 

Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  this  interim  rule 
does  not  have  federalism  implications 
concerning  the  division  of  local.  State, 
and  federal  responsibilities.  While  the 
HOME  Program  interim  rule  amended 
by  this  interim  rule  was  determined  to 
be  a  rule  with  federalism  implications 
and  the  Department  submitted  a 
Federalism  Assessment  concerning  the 
interim  rule  to  OMB,  this  rule  would 
only  make  a  limited  adjustment  to  the 
interim  rule  and  does  not  significantly 
affect  any  of  the  factors  considered  in 
the  Federalism  Assessment  for  the 
interim  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
have  an  indirect,  though  beneficial, 
impact  on  family  formation, 
maintenance,  and  general  well-being.  As 
such,  it  is  not  subject  to  further  review 
under  the  Order. 

The  Catalog  of  Federal  Domestic 
Assistance  Numtjer  for  the  HOME  Program  is 
14.239. 

List  of  Subjects  in  24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Grant 
programs — Indians,  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
part  92  of  title  24  of  the  Code  of  Federal 
Regulations  as  follows- 


PART92— r^uMt 
PARTNERSHIPS 


.S^MENT 
:.  P  -1  M 


1.  The  authonty  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

2.  In  §  92.50,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

§  92.50    Formula  allocation. 

•        •        *        *        • 

(d)  •   *  • 

(3)  To  determine  the  maximum 
number  of  units  of  general  local 
government  that  receive  a  formula 
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allocation,  only  one  jurisdiction  (the 
unit  of  general  local  government  with 
the  smallest  allocation  of  HOME  funds) 
is  dropped  bx)m  the  pool  of  eligible 
jurisdictions  on  each  successive 
recalculation.  Then  the  amount  of  funds 
available  for  units  of  general  local 
government  is  redistributed  to  all 
others.  This  recalculation/redistribution 
continues  until  all  remaining  units  of 
general  local  government  receive  an 
allocation  of  $500,000  or  more. 
*         »        »        *        » 

Dated:  December  7, 1995. 
Henry  G.  Cisneros, 
Secretary. 

(FR  Doc.  96-832  Filed  1-22-96;  8:45  am] 
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Forest  Service 
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Fund  Act: 
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CccuparKry  and  use  of 
developed  sites  and  areas 
of  concentrated  public 
use;  admission  fee 
charges;  exparxled 
locations;  published  1-23- 
96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Organization,  functions,  and 
authority  delegations: 
Director,  Enforcement 
Division,  et  al.;  published 
1-23-96 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Organization,  functions,  and 
authority  delegations: 
Directorate  for  Engineering 
Sciences  et  al.;  published 
1  -23-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  publisf>ed  1-23-96 
Ohio;  published  1-23-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers- 

Tri[2(or  4)-C9-10-bfanched 
ali<ylphenyl] 

phosphorothioate; 
published  1-23-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

SAAB;  published  1-8-96 
TREASURY  DEPAR-^MENT 

Community  Deveiop.Tient 
Financial  Institutions  Fund 
Community  development 
finarKial  institutions  arxJ 
bank  enterpnse  award 
programs;  published  1-23-96 

Comments  Due  Next 

vVeeK 


AGRICULTURE 

DEPAR"^MEM' 

Agricult.,',.)    M/i-Ket  ny 

Service 

Marketing  of  various 
agricultural  comrrxxlities; 
U.S.  grade  standards  and 
other  selected  regulations; 
removal  from  CFR;  Federal 
regulatory  reform;  comments 
due  by  2-2-96;  published 
12-4-95 


DEPARTMENT 

Grain  Inspect. on.  Packers 

and  Stockyards 

Administration 

Fees: 
Official  inspection  and 
weighing  services; 
comments  due  by  1-29- 
96;  published  11-30-95 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  standards 
and  specifications: 
Aerial  service  wires 
specification;  comments 
due  by  1-29-96:  published 
12-29-95 

COMMERCE  DEPAF-'TM&NT 
National  Oceanic  s'-c 
Atmospheric  Administration 
Space  systems;  private 

remote-sensing  licensing; 

comment  request;  comments 

due  by  2-2-96;  published 

12-4-95 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Miscellaneous  amendments; 
comments  due  by  1-29- 
96;  published  11-30-95 
Federal  Acquisition  Regulation 
(FAR): 

Employee  stock  ownership 
plans;  comment  penod 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Navigaton  regulations: 
St.  Marys  Falls  Canal  and 
Locks;  comments  due  by 
2-1-96:  published  1-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poiiutior  coniroi,  new 
motor  vehicles  ar>d  engines: 
Deterioration  factors  for 
alternative  fuel  vehicles, 
determination 
requirements;  inherently 
low-emission  vehicles; 
lat>eling  requirements 
amendments;  comments 
due  by  2-2-96;  published 
1-3-96 
Small-volume  manufacturers 
certification  of  clean-fuel 
and  conventional  vehicle 
conversions;  sales  volume 
limit  provisions;  comments 
due  by  2-2-96;  published 
1-3-96 
Superfund  program: 
Toxic  chemical  release 
reporting;  community-right- 
to-know- 
2,2-Dibromo-3- 
nitrilopropionamide; 


correction;  comments 
due  by  1-29-96; 
published  12-15-95 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Oklahoma;  comments  due 
by  1-29-96;  published  12- 
12-95 
Television  broadcasting: 
Closed  captioning  and  video 
xlescription  of  video 
programming;  availability, 
cost,  and  uses;  comments 
due  by  1-29-96;  published 
12-18-95 
FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Official  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-7- 
95 
Truth  in  Savings  (Regulation 
DO): 

Official  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-6- 
95 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Textile  wearing  apparel  and 
piece  goods;  care 
lat}eling;  comments  due 
by  1-31-96;  published  11- 
16-95 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Employee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Color  additives: 
Astaxanthin;  comments  due 
by  1-30-96;  published  11- 
1-95 
Food  additives: 
Menadione  nicotinamide 
bisulfite;  comments  due 
by  2-1-96;  published  1-2- 
96 
Food  for  human  consumption: 
Bottled  water- 
Mineral  water;  level  for 
aluminum  exemption; 
comments  due  by  1-29- 
96;  published  11-13-95 
HEALTH- AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Clink:al  Laboratories 
Improvement  Act: 


Laboratories  regulations- 
Cytology  proficiency 
testing;  comments  due 
by  1-29-96;  published 
11-30-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing- 
Onshore  oil  and  gas 
operations; 
management's 
responsibility;  comments 
due  by  1-29-96; 
published  11-28-95 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

California  condors; 
comments  due  by  2-1-96; 
published  1-2-96 
Hunting  and  fishing  areas: 
Open  areas  list  additions; 
comments  due  by  1-29- 
96;  published  11-29-95 
Hunting  and  fishing; 
Open  areas  list  additions; 
comments  due  by  1-29- 
96;  published  11-29-95 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Lessee  and  contractor 
employees;  training 
program;  comments  due 
by  1-31-96;  published  11- 
2-95 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Employment  eligibility 
verification  form  (Fomi  1-9); 
electronic  production  and/or 
storage  demonstration 
project;  application 
requirements  and  criteria; 
comments  due  by  1-29-96; 
published  11-30-95 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards, 

etc.: 

Respiratory  protection; 
comrDents  due  by  1-29- 
96;  published  1-23-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Employee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 
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3CAH::- 

Railroad  Retirement  Act: 
Recovery  of  ovefpayrnents; 
coonments  due  by  1-29- 
96:  published  12-28-95 
SeCUBiTiFS  AND 
EiC-AN    ^   COMMISSION 
invesime'^T  ;ompanies: 
Unit  investment  trusts; 
calculation  of  yields; 
comments  due  by  1-29- 
96;  puWisned  11-29-95 
Regulatory  Flexitxiity  Act;  rules 
review;  list;  comments  due 
by  1-31-96;  published  12- 
18-95 
'sjssi    =-AT10N 
D£?AP.:v.£NT 
Coast  Guard 
Pollution: 


Existing  tar*  w<»$s*>i5  without 
double  hulls;  operatioruil 
measures  to  reduce 
olsptlls;  comments  due  by 
2-1-96;  published  11-3-95 
Ports  arxJ  waterways  safety: 

Towing  vessels,  navigation 
safety  equipment 
requirements;  comments 
due  by  2-1-96;  published 
11-3-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 

by  1-30-96;  published  12- 

1-95 
Beech;  comments  due  by  1- 

29-96;  published  11-28-95 


Booing;  comments  due  by 

1-29^96;  published  1-9-96 
FcMket;  comments  due  by 
1-30-96;  published  12-19- 
95 
McDonnell  Douglas; 
comments  due  by  1-29- 
96;  published  1-9-96 
Robinson  Helicopter  Co.; 
comments  due  by  1-29- 
96;  published  11-28-95 
Textron  Lycoming; 
comments  due  by  1-29- 
96,  published  11-28-95 
Airworthiness  starvjards: 
Special  conditions- 
Jetstream  Aircraft  Ltd. 
nrxxJel  4101  senes 
airplanes;  comments 
due  by  1-29-96; 
published  12-13-95 


Class  D  and  Class  E 
airspace;  comments  due  by 
2-2-96;  published  12-22-95 

Class  E  airspace;  comments 
due  by  1-29-96;  published 
12-8-95 

VOR  Federal  airways  and  jet 
routes;  comments  due  by  2- 
2-96;  published  12-21-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  2-2-96; 
published  12-4-95 
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asynchronous  dial-in.  Internet  users  can  access  the  database  by 
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using  local  WAIS  client  software,  or  by  telnet  to 
swais.access.gpo.gov,  then  login  as  guest,  (no  password  required). 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  SessionsI 
WHEN:  February  6.  1996  at  9;00  am  and 

February  21.  1996  at  9.00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street,  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 


Agricultural  Marketing  Service 

PROPOSED  RULES 

Spearmint  oil  produced  in  Far  West,  1855-1857 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Economic  Research  Service 

See  Food  and  Consumer  Service 

See  Forest  Service 

See  Rural  Housing  Service 

See  Rural  Telephone  Bank 

Animal  and  Plant  Health  inspectcn  Serv  ce 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1895-1896 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings:  ' 

Armed  Forces  Epidemiological  Board,  1900-1901 

Science  Board,  1901 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Manufacturing  area;  annual,  1896-1897 

Centers  for  Disease  Control  and  Prevent  on 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Immunoassay  device  for  monitoring  human  urinary 
metabolites  of  herbicide  alachlor;  development  of 
direct  reading,  1938-1939 

Commerce  Department 

See  Census  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Corporation  for  National  and  Community  Se-T/ice 

NOTICES 

Hearings,  1897 

Customs  Service 

RULES 

North  American  Free  Trade  Agreement  (NAFTA): 
Implementation;  correction,  1829 

PROPOSED  RULES 

Centralized  examination  stations: 
Felony  indictment;  operator's  immediate  suspension  or 
permanent  revocation,  1877-1879 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
PROPOSED  RULES 

Acquisition  regulations: 
Contract  financing,  1889-1892 
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NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Breast  cancer  treatment  clinical  trials  for  high  dose 
chemotherapy  with  stem  cell  rescue,  1899-1900 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities- 
Proposed  collection;  comment  request,  1897-1898 
Submission  for  0MB  review;  comment  request,  1898- 
1899 
Meetings: 
Defense  Policy  Board  Advisory  Committee,  1900 

Economic  Research  Service 

RULES 

Organization,  functions,  and  authority  delegations,  1827- 
1829 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1906-1908 
Meetings: 

National  Assessment  Governing  Board,  1908 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ashtabula  River  and  Harbor,  OH;  feasibility  study  and 
comprehensive  management  plan  and  development 
of  dredging  and  confined  disposal  facilities  project, 
1901-1902 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware.  1838-1841 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware,  1880 
Virginia,  1880-1883 
Pesticide  programs: 
State  management  plans;  atrazine,  simazine,  cyanazine, 
alachlor,  and  metolachlor;  sale  and  use  restrictions; 
notification  to  Agriculture  Secretary,  1883-1884 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Chlorothalonil,  1884-1887 
NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1922-1923 
Pesticide,  food,  and  feed  additive  petitions: 

Ecoscience  Corp.,  1923 
Pesticide  programs: 
Toxicologically  significant  levels  of  pesticide  active 
ingredients;  policy  statement  availability  and 
comment  request,  1928-1929 
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Pesticide  registration,  cancellation,  etc.: 

Ortho  Rose  &  Floral  Dust  Formula  IV.  etc.,  1924-1928 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
City  Bumper  Site.  Cincinnati,  OH.  1929 
Ninth  Avenue  Dump  Site.  IN.  1929-1930 
Water  pollution  control: 
Clean  Water  Act- 
Total  maximum  daily  loads:  list  of  waters:  availability. 
1930-1932 

Federal  Aviation  Administration 

RULES 

Special  use  airspace  forms;  definitions,  2080-2081 

PROPOSED  RULES 

Class  E  airspace.  1860-1877 

NOTICES 

Civil  penalty  actions;  Administrator's  decisions  and  orders; 

index  availability,  1972-1984 
Exemption  petitions;  summar>'  and  disposition,  1971-1972. 

1984 

Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 
Hearing  aid  compatible  wireline  telephones  in 
workplaces,  confined  settings,  etc.,  1887-1888 
Television  broadcasting: 
Cable  television  services;  definitions  for  purposes  of 
cable  television  must-carry  rules.  1888-1889 
NOTICES 

Cable  television  and  other  video  programming  services; 
competition  status:  report  to  Congress,  1932-1933 

Federal  Election  Commission 

NOTICES 

Special  elections;  filing  dates: 
California.  1933-1934 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Dayton  Power  &  Light  Co.  et  al.,  1908-1909 

Pennsylvania  Electric  Co.  et  al.,  1909-1914 
Environmental  statements;  availability,  etc.: 

Georgia  Power  Co.,  1914 

PacifiCorp  Electric  Operations.  1917 
Hydroelectric  applications.  1914-1915 
Natural  gas  certificate  filings: 

Texas  Eastern  Transmission  Corp.  et  al.,  1915-1916 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  1916 

Pacific  Gas  &  Electric  Co..  1916-1917 

Panhandle  Eastern  Pipe  Line  Co.,  1918 

Sea  Robin  Pipeline  Co.,  1918 

South  Georgia  Natural  Gas  Co.,  1918 

Tennessee  Gas  Pipeline  Co..  1918-1919 

Trunkline  Gas  Co.,  1919 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 

Technical  amendments.  1842-1843 
NOTICES 

Uniform  Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act: 
Certification  pilot  program;  Florida.  1984-1985 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  1934-1935 
Freight  forwarder  licenses: 
CARGOCARE  et  al.,  1935 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  accident  reporting,  1892-1893 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  2001 

Applications,  bearings,  determinations,  etc.: 

DFC  Acquisition  Corp.  Two  et  al..  1935 

Holcomb  Bancorp,  Inc.  Employee  Stock  Ownership  Plan 
et  al.,  1935-1936 

HSBC  Holdings  pic.  1936 

Mercantile  Bancorporation.  Inc.,  1937 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 
1937-1938 

Fish  and  Wildlife  Service 

RULES 

Wild  Bird  Conservation  Act  of  1992: 

Exotic  wild  birds;  importation  to  U.S..  2084-2093 
PROPOSED  RULES 
Importation,  exportation,  and  transportation  of  wildlife: 

Injurious  wildlife — 
Brush-tailed  possums.  1893 

Food  and  Consumer  Service 

PROPOSED  RULES 
Federal  regulatory  review: 
Food  stamp  program  affecting  Alaska,  Commonwealth  of 

Northern  Mariana  Islands.  Puerto  Rico,  and 

demonstration  projects.  1849-1855 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Nicarbazin  and  bacitracin  methylene  disalicylate.  1831- 
1832 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
,   2-||2,4,8,10-tetrakis(l,l- 

dimethylethyl)dibenzold.flll.3.2l.  etc..  1830-1831 
Disodium  decanedioate.  1829-1830 
NOTICES 

Compliance  policy  guides: 
Quality  assurance  program  audits  and  inspections; 
availability,  1939 
Human  drugs: 
New  drug  applications — 
Investigational  new  drugs,  including  well- 
characterized,  therapeutic,  biotechnology-derived 
products;  industry  guidance  availability,  1939- 
1940 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  2001 
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Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Southwestern  Region;  forest  plans,  and  Northern  goshawk 
and  Mexican  spotted  owl  standards  and  guidelines 
implementation,  1896 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities- 
Proposed  collection;  comment  request,  1897-1898 
Submission  for  OMB  review;  comment  request,  1898- 
1899 

Health  and  Human  Services  DeDartment 

See  Centers  for  Disease  Coiv  vention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Indian  Health  Service 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

Health  Care  Financing  Administra: c 
See  Inspector  General  Office.  Health  and  Human  Services 
Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  reauesf.  1940-1941 

Hearings  and  Appeals  Oi(ic<    E   e  gy  Department 

NOTICES 

Special  refiind  procedures;  implementation,  1919-1922 

Housing  and  Urban  D-'ve.op-ie'--  Oepa'-tr-ne';' 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1942 

Indian  Affairs  Bureau 

PROPOSED  RULES 
Contracts  and  grants: 
Indian  Self-Determination  and  Education  Assistance  Act 
amendments;  implementation,  2038-2077 

Indian  Health  Service 

PROPOSED  RULES 

Contracts  and  grants: 
Indian  Self-Determination  and  Education  Assistance  Act 
amendments;  implementation,  2038-2077 

Inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Medicare  and  Medicaid  programs: 
Fraud  and  abuse — 
State  utilization  and  quality  control  peer  review 

organizations;  program  sanctions  imposition  and 
adjudication;  correction,  1841-1842 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 


internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1997-1999 

Justice  Department 

See  Foreign  Claims  Settlement  Commission 
NOTICES 

Pollution  control;  consent  judgments: 
Publicker  Industries  Inc.  et  al.,  1946-1947 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1947 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada.  1942 
Environmental  statements;  availability,  etc.: 

Denton-Rawhide  Mine,  NV;  operations  expansion; 
meeting.  1943 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  1944-1945 
Recreation  management  restrictions,  etc.: 

Caliente  Resource  Area,  CA,  visitor  restrictions,  1943- 
1944 
Survey  plat  filings: 

Nevada,  1945 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alaska  OCS— 
Lease  sales,  1945-1946 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

Near  Earth  asteroid  rendezvous  mission,  1950-1951 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  1897-1898 
Submission  for  OMB  review;  comment  request.  1898- 
1899 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act.  2001-2002 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Rear  impact  guards;  rear  impact  protection.  2004-2036 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute.  1941 
National  Eye  Institute  et  al.,  1941 
National  Institute  of  Mental  Health.  1941-1942 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation;  summer  flounder  trawling 
requirements — 
Additional  turtle  excluder  device  requirements  within 
statistical  zones,  1846-1848 
Fishery  conservation  and  management: 
Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska.  1844-1845 
PROPOSED  RULES 

Fisherv  conservation  and  management: 
Summer  flounder.  1893-1894 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tumacacori  National  Historical  Park.  AZ.  1946 

National  Science  Foundation 

NOTICES 
Meetings; 
Graduate  Education  Special  Emphasis  Panel  et  al.,  1951- 
1952 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realigrunent  and  closure — 
Naval  Hospital  Long  Beach.  CA.  1902-1905 
Meetings: 

Naval  Research  Advisory  Committee,  1905-1906 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 

Measurex  Corp.;  denied.  1857-1860 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  1952 

Sunshine  Act,  2002 
Applications,  hearings,  determinations,  etc.: 

Baltimore  Gas  &  Electric  Co.,  1952 

Yankee  Atomic  Electric  Co.,  1953 

Occupational  Safety  and  Healtti  Administration 

NOTICES 
Meetings: 
Air  contaminants:  permissible  exposure  limits  (PEL). 
1947-1950 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Plan  assets;  participant  contributions,  1879-1880 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  1985-1994 


Rural  Housing  Sen/Ice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Section  515  loan  funds;  recipients  list  (1995  FY),  1896 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act.  2001 

Securities  and  Exchange  Commission 

NOTICES 

Self- regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  1953-1955 
Chicago  Stock  Exchange,  Inc.,  1958-1959 
Municipal  Securities  Rulemaking  Board,  1955-1958 
New  York  Stock  Exchange,  Inc.,  1959-1961 
Philadelphia  Stock  Exchange,  Inc.,  1961-1965 

Applications,  hearings,  determinations,  etc.: 
First  Colonial  Ventures,  Ltd.,  1965 
Protective  Life  Insurance  Co.  et  al.,  1965-1968 
Public  utility  holding  company  filings,  1968-1969 
Van  Kampen  Merritt  California  Quality  Municipal  Trust 

II.  1909-1970 
Van  Kampen  Merritt  Growth  Fund,  1970 
Van  Kampen  Merritt  New  York  Quality  Municipal  Trust 

II,  1970-1971 
Van  Kampen  Merritt  Senior  Income  Opportunity  Trust. 
1971 

State  Department 

RULES 

Visas;  immigrant  and  nonimmigrant  documentation: 
Aliens  arrested  and  deported,  international  child 
abduction,  temporary  workers  and  trainees,  etc., 
1832-1834 
Labor  certification,  unqualified  physicians, 

misrepresentation,  failure  of  application  to  comply 
with  INA,  etc.,  1834-1837 
Visas;  nonimmigrant  documentation: 
Witnesses  and  informants,  1837-1838 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Norfolk  &  Western  Railway  Co.  et  al.,  1996-1997 
Railroad  services  abandonment: 

Georgia  Southern  et  al.,  1995-1996 

Illinois  Central  Railroad  Co.,  1996 

Ogeechee  Railway  Co.  et  al.,  1994-1995 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Surface  Transportation  Board;  transfer  of  regulations  from 
Interstate  Commerce  Commission,  1842 

Treasury  Department 

See  Customs  Service 

See  Interrwl  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1997 
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United  States  information  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1999- 
2000 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  National  Highway  Traffic 
Safety  Administration,  2004-2036 

Part  III 

Department  of  the  Interior,  Bureau  of  Indian  Affairs; 
Department  of  Health  and  Human  Services,  Indian 
Health  Service,  2038-2077 

Part  IV 

Federal  Aviation  Administration,  2080-2081 

PartV 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
2084-2093 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  In  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders'.  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  ttiis  nxxith  can  be  found  in  ttie 
Reader  Aids  sectwn  at  the  end  of  this  issue. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  A CJ 


■'.-Jv-       ijf-ft 


Economic  Research  Service 
7  CFR  Part  3700 

Organization  and  Functions 

AGENCY:  Economic  Research  Service. 
USDA. 

action:  Final  rule. 


SUMMARY:  This  document  amends 
regulations  of  the  Economic  Research 
Service  (ERS)  regarding  agency 
organization  and  functions  of  major 
oeprational  units.  This  amendment  is 
necessary  to  reflect  changes  in  the 
organization  of  ERS  due  to  an  internal 
reorganization. 

EFFECTIVE  DATE:  January-  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
lohn  Dimmore,  Acting  Administrator, 
ERS,  U.S.  Department  of  Agriculture, 
Room  1226,  1301  New  York  Avenue, 
NW..  Washington,  DC  20005-4788, 
(202)  219-0300. 

SUPPLEMENTARY INFC»Mi-  ON;  The 
Freedom  of  Inforinauon  Act,  5  U.S.C. 
552(a)(1).  requires  Federal  agencies  to 
publish  in  the  Federal  Register 
descriptions  of  its  central  and  field 
organizations.  ERS  is  the  agency  within 
the  U.S.  Department  of  Agriculture 
primarily  responsible  for  providing 
economic  and  other  social  science 
information  and  analysis  on  agriculture, 
food,  natural  resources,  and  rural 
America.  This  amendment  to  7  CFR  part 
3700  is  necessary  to  reflect  changes  in 
the  organization  of  ERS  due  to  an 
internal  reorganization.  This  rule  relates 
to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  533, 
noUce  of  proposed  rulemaking  and 
opportunity  for  comment  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  davs  aftpr 
publication  in  the  Fedtra!  Keyi'.tfr 
Further,  since  this  rule  relates  to 
internal  agency  management,  it  is 


exempt  from  the  provisions  of  Executive 
Orders  12778  and  12866.  Also,  this  rule 
will  not  cause  a  significant  economic 
impact  or  other  substantial  effect  on 
small  entities.  Therefore,  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.,  do 
not  apply. 

The  following  actions  were  taken: 
Section  3700.1  amended  to  revise  the 
general  description;  §3700.2  amended 
to  revise  the  organizational  structure; 
§  3700.3  amended  to  revise  the 
functions;  and  §  3700.4  amended  to 
update  the  authority  to  act  for  the 
administrator. 

This  rule  supersedes  the  notice 
published  on  August  25.  1988.  53  FR 
32369. 

List  of  Subjects  in  7  CFR  Part  3700 

Organization  and  functions. 
Accordingly,  7  CFR  part  3700  is 
revised  to  read  as  follows: 


PART  370O-"CR( 
FUNCTIOr^S 


A  ?, 


ZATION  AND 


Sec. 

3700.1  General. 

3700.2  Organization. 

3700.3  Functions. 

3700.4  Authority  to  act  for  the 
^''-ninistrator. 

Auihority:  5  U.S.C.  301  and  552.  and  7 
CFR  2.67. 

§3700  1     General. 

I  ue  Lcoiioiiiic  Research  Service 
(ERS),  originally  established  in  1961 
under  the  authority  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621- 
1627).  was  reestablished  as  an  agency  of 
the  U.S.  Department  of  Agriculture  of 
September  30,  1981  (46  FR  47747),  in 
response  to  Secretary's  Memorandum 
1000-1  of  June  17.  1981,  entitled 
"Reorganization  of  Department."  The 
mission  of  ERS  is  to  provide  economic 
and  other  social  science  information 
and  analysis  for  pubic  and  private 
decisions  on  agriculture,  food,  natural 
resources,  and  rural  America.  Its 
primary  customers  are  USDA  policy 
officials  and  program  administrators, 
the  Office  of  the  While  House,  Congress, 
and  environmental,  consumer,  and  rural 
public  interest  groups,  including  farm 
groups  and  industry. 

§3700.2     Organizaticn. 

LRS  maintains  its  offices  at  1301  New 
York  Avenue,  NW..  Washington.  DC 
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20005—4788.  The  organization  consists 
of: 

(a)  The  Administrator; 

(b)  Associate  Administrator; 

(c)  Five  Divisions;  Commercial 
Agriculture  Division,  Food  and 
Consumer  Economics  Division, 
Information  Services  Division,  Natural 
Resources  and  Environment  Division, 
and  Rural  Economy  Division;  and 

(d)  Office  of  Energy  and  New  Uses. 

§3700.3    Functions. 

(a)  Administrator  and  Associate 
Administrator.  The  Administrator  and 
Associate  Administrator  are  responsible 
for  developing  and  implementing 
pohcies  and  plans  in  support  of  a 
program  of  economic  and  social  science 
research,  analysis,  and  data 
dissemination.  General  functions  are: 
Conducting  research  and  staff  analysis, 
and  developing  short  to  long-term 
outlook  analysis  and  economic 
indicators. 

(b)  Director,  Commercial  Agriculture 
Division.  The  Director,  Commercial 
Agriculture  Division,  is  responsible  for 
conducting  a  program  of  economic 
research;  economic  intelligence 
gathering,  analysis,  and  reporting;  and 
data  development  and  dissemination  on 
economic  conditions.  U.S.  and  foreign 
pohcies.  and  agriculture  production, 
trade,  and  marketing.  General  fimctions 
are: 

(1)  Developing  and  monitoring 
current  intelfigence  and  indicators  on 
domestic  and  international  agricultiiral 
markets  and  related  farm  and  trade 
developments  and  short  to  long-term 
forecasts  of  domestic  and  world 
agricultuj^l  markets. 

(2)  Assessing  the  technological, 
economic,  and  institutional  forces 
influencing  U.S.  and  world  agricultural 
markets. 

(3)  Conducting  special  analyses  of 
U.S.  and  yvorld  agricultural  markets  for 
pohcy  officials  to  assist  in  policy 
development  and  the  operation  of 
USDA  programs. 

(4)  Collecting  necessary  information 
and  performing  international,  national, 
and  regional  macroeconomics  analysis 
to  estimate  the  effects  of  macro 
economic  trends  and  events  in  the 
global  economy  on  the  American  farm 
sector. 

(c)  Director,  Food  and  Consumer 
Economic  Division.  The  Director,  Food 
and  Consumer  Economic  Division,  is 
responsible  for  providing  economic 
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research,  monitonng  and  statistical 
indicators,  and  staff  and  the  policy 
analysis  of  consumer  and  food 
marketing  issues,  including: 
Consumption  determinants  and  trends; 
consumer  demand  for  food  quality, 
safety,  and  nutrition:  food  security; 
market  competition;  vertical 
coordination;  nutrition  education  and 
food  assistance  programs;  and  food 
safety  regulation.  General  functions  are: 

(1)  Analyzing  consumer  behavior  and 
food  choices,  including  research 
regarding  the  socio-demographic  and 
economic  determinants  of  food  and 
nutrient  consumption;  consumer 
valuation  of  quality,  safety,  and 
nutrition  characteristics:  and  the  role  of 
information  in  determining  food 
choices. 

(2)  Examining  food  assistance  and 
nutrition  programs,  nutritional 
adequacy  of  diets,  and  food  security, 
including  costs  and  benefits  of  food 
assistance  and  nutrition  programs, 
program  and  policy  alternatives,  the 
extent  and  social  cost  of  good 
insecurity,  and  the  role  of  food 
assistance  in  meeting  larger  goals  of 
welfare  programs. 

(3)  Analyzing  the  food  processing  and 
distribution  sector,  including  the  ability 
of  the  sector  to  meet  changing  consumer 
demand;  the  effect  of  government 
market  interventions  to  facilitate  that 
response;  and  the  effect  of  government 
interventions  and  rapid  changes  in  the 
sector  on  consumer  and  producer 
welfare. 

(4)  Analyzing  food  safety  issues, 
including  consumer  benefits  from  risk 
reduction,  production  tradeoffs  in 
reducing  hazards,  impact  of  proposed 
regulations  and  international 
harmonization,  and  policy  alternatives. 

(5)  Developing  and  monitoring 
indicators  of  individual,  household,  and 
market  level  food  consumption, 
expenditures,  and  nutrients:  food 
marketing  costs,  marketing  margins,  and 
farm-retail  price  spreads;  and  food 
safety  hazards,  their  effects,  and 
mitigation. 

(d)  Director,  Information  Services 
Division.  The  Director,  hiformation 
Services  Division,  is  responsible  for 
managing  and  directing  agencywide 
information  technology, 
communications,  and  administrative 
activities  in  support  of  the  economic 
research  and  analysis  mission  of  CRS. 
General  functions  are: 

(1)  Developing  and  managing 
information  technology  infrastructiu* 
and  training. 

(2)  Developing  and  managing 
communications,  publication,  and 
dissemination  programs,  pohcies.  and 
procedures. 


i3i  Providing  opefdtiuiib  aiiil 
maiiagKiiieiit  i>«rvices,  including  liaison 
with  die  ARS's  Administrative  and 
Financial  Management  unit. 

(e)  Director,  Natural  Resources  and 
Environment  Division.  The  Director, 
Natural  Resources  and  Environment 
Division,  is  responsible  for  providing 
economic  research,  monitoring  and 
statistical  indicators,  and  staff  and 
poUcy  analysis  of  agricultural  resource 
and  environment  issues  including  the 
relationship  between  agriculture — its 
practices,  technologies,  policies,  and 
resource  use — and  the  environment, 
including  effects  on  the  sustainability  of 
the  natural  resource  base,  preservation 
of  species  and  genetic  diversity,  and 
environmental  quality.  General 
functions  are: 

(1)  Developing  and  disseminating  data 
for  assessing  the  use  of  agricultural 
resources  and  technologies  by 
agricultural  producers.  These  data 
include  use  and  ownership  of  land,  use 
of  agricultural  chemicals  and 
equipment,  and  water  use. 

(2)  Evaluating  the  implications  of 
alternative  agricultural  and  resource 
conservation  policies  and  programs  on 
commodity  prices,  consumer  welfare, 
competitiveness,  and  long-range 
maintenance  of  agricultural  land  and 
water  resources. 

(3)  Analyzing  the  costs,  benefits,  and 
distributional  impacts  of  alternative 
policies  to  reduce  environmental  and 
health  risk  externalities  associated  with 
agriculture. 

(4)  Monitoring  and  analyzing  the  uses 
and  conditions  of  the  nation's  water 
resources  and  the  economic 
consequences  of  agricultural  and 
environmental  policies  affecting  water 
supply,  use.  and  quality. 

(5)  Analyzing  the  impacts  of  national 
and  global  developments  and  domestic 
and  international  policies  on  the  use 
and  value  of  land,  water,  capital  assets, 
and  other  agricultural  production 
decisions. 

(6)  Assessing  the  possible  impacts  of 
proposed  or  anticipated  domestic  policy 
and  program  changes  on  agricultural 
production  decisions. 

(7)  Assessing  the  effects  of  technology 
on  input  use  and  markets  and 
evaluating  the  factors  affecting  input 
productivity  and  technology  adoption. 

(8)  Analyzing  the  implications  of 
global  environmental  change  and 
sustainable  development  for  U.S. 
agriculture. 

(f)  Director,  Rural  Economy  Division. 
The  Director.  Rural  Economy  Division, 
is  responsible  for  conducting  a  program 
of  economic  and  social  science  research 
and  analysis  on  national  rural  and 
agricultural  conditions  and  trends,  and 


identifying  and  assessing  the  potentied 
impact  of  public  and  private  sector 
actions  and  policies  that  affect  rural 
areas  and  the  agricultural  sector. 
General  functions  are: 

(1)  Analyzing  and  reporting  on 
current  economic  and  demographic 
issues  facing  rural  areas  and 
agricultural,  especially  how  changes  in 
the  national  and  global  economies  affect 
rural  areas  and  the  agriculture  sector. 

(2)  Determining  the  effects  of 
economic,  social,  and  governmental 
events  and  actions  on  the  demand  for 
and  supply  of  rural  local  government 
services,  the  quality  of  such  services, 
and  the  relationships  between  local 
services  and  the  viability  of  rural 
communities. 

(3)  Developing  and  disseminating 
information  on  current  trends  in  the 
non-metropolitan  and  farm  populations, 
the  number,  location  and  characteristics 
of  such  people,  and  the  factors 
associated  with  these  trends. 

(4)  Developing  estimates  and 
analyzing  labor  force  trends  in  rural 
labor  markets,  including  analyses  of 
unemployment  and  employment  by 
industry  and  occupational  groups, 
including  farm  labor. 

(5)  Developing  data  on  the  income 
situation  of  rural  people  and  evaluating 
the  effectiveness  of  alternative  public 
pohcies  and  programs  in  improving 
incomes  of  rural  people,  especially 
people  in  disadvantaged  groups. 

(6)  Monitoring  information  on  and 
analyzing  the  development  of  rural 
portions  of  geographic  regions  of  the 
United  States,  including  changes  in 
industry  mix.  impacts  of  energy  costs, 
credit  availability,  and  other  economic 
activities. 

(7)  Analyzing  and  reporting  on 
developments  in  rural  and  agricultural 
financial  markets  and  in  Federal  tax 
laws,  and  their  consequences  for 
agriculture  and  rural  economies. 

(8)  Collecting  and  disseminating 
financial  information  on  farms  and  farm 
enterprises,  tmd  developing  techniques 
necessary  to  measure  and  describe  the 
financial  condition  of  the  agriculture 
sector  emd  its  components. 

(g)  Director.  Office  of  Energy  and  New 
Uses.  The  Director.  Office  of  Energy  and 
New  Uses,  is  responsible  for  assisting 
the  Secretary  in  developing 
Departmental  ei^ergy  policy  and 
coordinating  Departmental  energy 
programs  and  strategies.  General 
functions  are: 

(1)  Providing  Department  leadership 


m: 


(i)  Analyzing  and  evaluating  existing 
and  proposed  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 


UMI 


(ii)  Developing  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(iii)  Reviewing  and  evaluating 
Departmental  energy  and  energy-related 
programs  and  program  progress; 

(iv)  Developing  agricultural  and  rural 
components  of  national  energy  policy 
plans; 

(v)  Preparing  reports  on  energy  and 
energy-related  pohcies  and  programs 
required  under  Act  of  Congress  and 
Executive  Orders,  including  those 
involving  testimony  and  reports  on 
legislative  proposals. 

(2)  Providing  Departmental  oversight 
and  coordination  with  respect  to 
resources  available  for  energy  and 
energy-related  activities,  including 
funds  transferred  to  USDA  from 
departments  and  agencies  of  the  Federal 
Government  pursuant  to  interagency 
agreements. 

(3)  Representing  the  Under  Secretary 
for  Research.  Education,  and  Economics 
at  conferences,  meetings,  and  other 
contacts  where  energy  matters  are 
discussed,  including  liaison  with  the 
Department  of  Energy,  the 
Environmental  Protection  Agency,  and 
other  governmental  departments  and 
agencies. 

(4)  Providing  the  Under  Secretary  for 
Research.  Education,  and  Economics 
with  such  assistance  as  requested  to 
perform  the  duties  delegated  to  him 
concerning  energy  and  new  uses. 

(5)  Working  with  the  Office  of 
Congressional  Relations  to  maintain 
Congressional  and  public  contacts  in 
energy  matters,  including  development 
of  legislative  proposals,  preparation  of 
reports  on  legislation  pending  in 
Congress.  appearanc9s  before 
Congressional  committees,  and  related 
activities. 

(6)  These  delegations  exclude  the 
energy  management  actions  related  to 
the  internal  operations  of  the 
Department  as  delegated  to  the  Assistant 
Secretary  for  Administration. 

(7)  Conduct  a  program  of  research  on 
the  economic  feasibility  of  new  uses  of 
agricultural  products.  Assist  agricultural 
researchers  by  evaluating  the  economic 
and  market  potential  of  new  agricultvual 
products  and  techniques  in  the  initial 
phase  of  development  and  contributing 
to  prioritization  of  the  Departmental 
research  agenda. 

§3700.4    Authority  to  ac-   or  "le 
Administrator. 

In  the  absence  of  the  Administrator, 
the  following  officials  are  designated  to 
serve  as  Acting  Administrator  in  the 
order  indicated: 

Associate  Administrator 

Director.  Commercial  Agriculture  Division 


Director,  Food  and  Consumer  Economics 

Division 
Director.  Natural  Resources  and  Environment 

Division 
Director,  Rural  Economy  Division 
Director,  Information  Services  Division 
Director.  Office  of  Energy  and  New  Uses 

Done  at  Washington.  DC.  this  16th  day  of 
January  1996. 

John  Dunmore, 

Acting  Administrator,  Economic  Research 
Service. 
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DEPARTMENT  QP  THE  TREASURY 

Customs  Service 

t9CFR  Parts  10,12,24,123,134,162, 
174  177  ^'s  181  and  191 

[T.D   95~6a: 
RiN  15-'S-AB3:i 

North  American  Free  Trade  Agreement 

agency:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Final  rule;  correction. 

suMMiRY:  This  document  makes  a 
,._.-:l  :ion  to  the  document  published  in 
the  Federal  Register  that  adopted  as  a 
final  rule,  with  some  changes,  interim 
amendments  to  the  Customs  Regulations 
to  implement  the  preferential  tariff 
treatment  and  other  Customs-related 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  and  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  The  correction 
concerns  a  cross-reference  citation 
within  the  final  regulatory  texts. 
EFFECTIVE  DATE:  This  correction  is 
effective  October  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Metzger.  Office  of  Field 
Operations  (202-927-0792). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  6,  1995,  Customs 
published  in  the  Federal  Register  (60 
FR  46334)  T.D.  95-68  to  adopt  as  a  final 
rule,  with  some  changes,  interim 
amendments  to  the  Customs  Regulations 
implementing  the  preferential  tariff 
treatment  and  other  Customs-related 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  and  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  Public  Law  103- 
182. 107  Stat.  2057.  These  final  NAFTA 
implementing  regulations  took  effect  on 
October  1.  1995. 

The  changes  to  the  interim  NAFTA 
implementing  regulations  as  reflected  in 


the  September  6.  1995.  final  regulations 
included  a  redesignation  of  paragraph 
(c)  of  §-181.76  as  paragraph  (d). 
However,  in  the  first  sentence  of 
paragraph  (e)  of  §181.76  of  the  final 
regulations,  the  cross-reference  to 
"paragraph  (c)"  was  not 
correspondingly  modified  to  read 
"paragraph  (d)".  This  document  corrects 
this  oversight. 

Correction  of  Publication 

In  the  document  published  in  the 
Federal  Register  as  T.D.  95-68  on 
September  6.  1995  (60  FR  46334).  on 
page  46379.  in  the  first  column,  in 
§  181.76(e).  the  reference  to  "paragraph 
(c)"  in  the  first  sentence  is  corrected  to 
read  "paragraph  (d)". 

Dated:  January  17. 1996. 
Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 
[PR  Doc.  96-1047  Filed  1-23-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  95F-01 72] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  disodium  decanedioate 
as  a  corrosion/rust  preventative  for 
greases  used  as  lubricants  with 
incidental  food  contact.  This  action  is  in 
response  to  a  petition  filed  by  Ciba- 
Geigy  Corp. 

DATES:  Effective  January  24,  1996; 
written  objections  and  requests  for  a 
hearing  by  February  23,  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  20.  1995  (60  FR  37453),  FDA 
announced  that  a  food  additive  petition 
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(FAP  584466)  had  been  filed  by  Ciba- 
Geigv  Corp.,  Seven  Skyline  Dr.. 
Hawthorne.  NY  10532-2188.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.3570 
Lubricants  with  incidental  food  contact 
(21  CFR  178.3570)  to  provide  for  the 
safe  use  of  disodium  decanedioate  as  a 
corrosionyrust  preventative  for  greases 
used  as  lubricants  with  incidental  food 
contact. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  have  the  intended  technical  effect, 
and  that  the  regulations  in  §  178.3570 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
rehed  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  pubhc  disclosure  before 
making  the  docimients  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 


environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  23.  1996.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 


found  III  brackets  in  the  heading  of  tins 
document.  Any  objection  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Pari  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITiZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  409,  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  379e). 

2.  Section  178.3570  is  amended  in  the 
table  in  paragraph  (a)(3)  by  revising  the 
entry  for  "Disodium  decanedioate" 
under  the  heading  "Limitations"  to  read 
as  follows: 

§  178.3570    Lubricants  with  Incidental  food 
contact 

•         •         •         •         * 

(a)  *  •  * 
(3)  •  •  * 
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Substances 


Limitiations 


Disodium  decanedioate  (CAS  Reg.  No.  17265-14-4) 


For  use  only: 

1 .  As  a  corrosion  inhibitor  or  rust  preventative  *i  mineral  oii-t»entonite 
lubricants  at  a  level  not  to  exceed  2  percent  by  weight  of  the  grease. 

2.  As  a  corrosion  inhibitor  or  rust  preventative  only  in  greases  at  a 
level  not  to  exceed  2  percent  by  weight  of  the  grease. 


Dated:  January  3, 1996. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Sutrition. 

[FR  Doc.  96-942  Filed  1-23-96;  8:45  am) 
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21  CFR  Part  178 
[Docket  No.  95F-01 711 

indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2-[l2.4.8.10-tetrakis(l.l- 
dimethylethyl)dibenzold.flll.3.2j- 
dioxaphosphepin-6-ylloxyl-N,N-bis[2- 


[[2,4,8,10-tetrakis(l,l- 
dimethylethyl)dibenzo 
(d.f]I1.3,2]dioxaphosphepin-6- 
yljoxylethyllethanamine  as  a  process 
stabilizer  for  high  density  olefin 
copolymers  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Ciba-Geigy  Corp. 
DATES:  Effective  January  24, 1996; 
written  objections  and  requests  for  a 
hearing  by  February  23.  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklavra  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D  .Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INFO^Mi-  ON:  In  a  notice 
published  in  the  Fedtiai  Register  of 
July  12, 1995  (60  FR  35912),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4469)  had  been  filed  by  Ciba- 
Geigy  Corp..  Seven  Skyline  Dr.. 
Hawthorne,  NY  10532-2188.  The  , 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  2-([2,4,8,10- 
tetrakis(l.l- 

dimethyIethyl)diben2o(d,f][l,3,2)- 
dioxaphosphepin-6-yljoxy]-Ar,iV-bis[2- 
([2,4,8,10-tetrakis(l,l- 
dimethylethyl)dibenzo 
(d,f](l.3.2]dioxaphosphepin-6- 
yljoxyjethyllethanamine  as  a  process 
stabilizer  in  high  density  olefin 
copolymers  intended  for  use  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  have  the  intended  technical  effect, 
and  that  the  regulations  in  §  178.2010 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decisicMi  to 
approve  the  jjetition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 


hsted  above.  As  provided  in  21  CFR 
i/  i.i^iij,  LUC  agency  wiii  ueieie  ixom  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  conSdered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Doj^ets  Management  Branch 
(addres^bove)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  23,  1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§178.2010    Antioxidants  and/or  Stabilizers 
for  polymers. 


(b) 


Suttstances 


Limitations 


2-([2.4.8. 1 0-Tetrakis(  1 . 1  <limethylethyl)diben20[d,f][1 ,3,2]- 
dioxaphosphepin-6-yl]oxy)-/V,/V-bis(2-[[2,4,8,10-tetrakis(1.1- 
dimethylethyl)diben2o[d,f][1.3,2]dioxaphosphepin-6- 
yQoxyjethyqethanamine  (CAS  Reg.  No.  80410-33-9). 


For  use  only: 

1.  At  levels  not  to  exceed  0.075  percent  by  weight  of  olefin  copolymers 
conplying  with  §  177.1520(c)  of  this  chapter,  item  3.1a  or  3.2a 
(where  the  density  of  each  of  these  polymers  is  not  less  than  0.94 
gram  per  cubic  centimeter),  and  under  conditions  of  use  B  through  H 
described  in  Table  2  of  §  176.170(c)  of  this  chapter. 


1 


Dated:  January  5.  1996. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  96-972  Filed  1-23-96:  8:45  am] 

BILLING  COOE  418&-01-F 


2^  CFR  Par  553 

New  Armai  Drugs  for  Use  In  Animal 
Feeds  Nicaroazin  and  Bacitracin 

Methylene  Disa'.cyi,'**- 


HHS. 


':  Food  and  Drug  Administration, 


ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Planalquimica  Industrial  Ltda.  The 
ANADA  provides  for  use  of  nicarbazin 
and  bacitracin  methylene  disalicylate  in 
Type  C  broiler  feed  for  the  prevention 
of  certain  forms  of  coccidiosis  and  for 
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incrcdied  ratu  ul  '.veignt  gain  diia 
improved  feed  efficiency 
EFFECTIVE  DATE:  January  24,  1996. 
FOR  FURTHER  INFORIIIATKJN  CONTACT: 
Dianne  T  McRae,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-594-1623. 
SUPPLEMENTARY  INFORMATION: 
Flanalquimica  Industrial  Ltda..  Rua  das 
Magnolias  nr.  2405.  Jardim  das 
Bandeiras,  CEP  13053-120,  Campinas. 
Sao  Paulo.  Brazil,  has  filed  ANADA 
200-164.  which  provides  for  the  use  of 
single  ingredient  nicarbazin  and 
bacitracin  methylene  disalicylate  Type 
A  articles  to  make  combination  drug 
Type  C  broiler  feed  containing  113.5 
grams  per  ton  (g/t)  nicarbazin  with  30  g/ 
t  bacitracin  methylene  disalicylate.  The 
feed  is  used  as  an  aid  in  preventing 
outbreaks  of  cecal  (Eimeria  tenella)  and 
intestinal  (£.  acervulina,  E.  maxima.  E. 
necatrix.  and  E.  brunetti]  coccidiosis 
and  for  increased  rate  of  weight  gain 
and  improved  feed  efficiency  in  broiler 
chickens. 

The  ANADA  is  approved  as  a  generic 
copy  of  Merck  Research  Laboratories' 
NADA  96-378.  which  was  approved  on 
March  15,  1995.  and  announced  in  the 
Federal  Register  of  June  5.  1995  (60  FR 
29483).  ANADA  200-164  is  approved  as 
of  January  24.  1996.  and  the  regulations 
are  amended  in  §  558.366  (21  CFR 
558.366)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Additionally.  §  558.366(a)  is  revised 
to  clarify  that  the  Usted  sponsors  are 
only  approved  for  those  uses  of  the  25 
percent  nicarbazin  Type  A  medicated 
article  in  the  table  accompanied  by  their 
drug  labeler  code  in  the  "Sponsor" 
column.  Consistent  with  this,  the  code 
for  Flanalquimica  is  being  added  to  the 
"Sponsor"  column  because  it  was 
inadvertently  omitted  when  the  firm's 
approval  for  use  of  nicarbazin  alone  in 
chicken  feed  was  announced  in  the 
Federal  Register  of  June  28.  1995  (60  FR 
33342). 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr..  Rockville.  MD  20857, 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

ANADA  200-164  provides  for  use  of 
nicarbazin  and  bacitracin  methylene 
disalicylate  Type  A  medicated  articles 


)  make  Type  C  medicated  feeds. 
Nicarbazin  is  a  Category  II  drug  which, 
as  provided  in  21  CFR  558.4.  requires  an 
approved  Form  FDA  1900  for  making 
Type  C  medicated  feeds.  Therefore,  use 
of  nicarbazin  Type  A  medicated  articles 
in  making  Type  C  medicated  feeds  as  in 
this  ANADA  requires  an  approved  Form 
FDA  1900. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
omiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  S«cs.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b,  371). 

2.  Section  558.366  is  amended  by 
revising  paragraph  (a),  and  in  the  table 
in  paragraph  (c)  under  the  "Sponsor" 
column  in  the  entry  for  "113.5  (0.0125 
pet)"  by  numerically  adding  "060728", 
and  in  the  same  column  in  the  item 
"Bacitracin  methylene  disalicylate  30" 
by  numerically  adding  "060728"  to  read 
as  follows: 

§558.366    Nicart}azln. 

(a)  Type  A  medicated  articles:  25 
percent  to  000006,  000986,  and  060728  • 
in  §  510.600(c)  of  this  chapter  for  use  as 
indicated  in  the  table  in  paragraph  (c)  of 
this  section. 
*        •         *         •        • 

Dated;  December  28, 1995. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  ^4edicine. 
(FR  Doc.  9fr-941  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  4180-01-^ 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Parts  40  and  41 
Public  Notice  2312] 

Visas:  Regulations  Pertaining  to 
Nonimmigrants  and  Immigrants  Under 
ttie  Immigration  and  Nationality  Act,  as 
Amended 

-AGENCy:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Final  rule^ 

SUMMARY:  On  March  4,  1995,  the 
President,  as  part  of  the 
Administration's  regulatory  reinvention 
initiative,  directed  all  heads  of 
departments  and  agencies,  inter  alia,  to 
conduct  a  page-by-page  review  of  all 
regulations  ant"  'o  "eliminate  or  revise 
those  that  are  outdated  or  otherwise  in 
need  of  reform."  (Memorandum  for 
Heads  of  Departments  and  Agencies, 
Regulatory  Reinvention  Initiative, 
March  4, 1995.)  In  response,  the  Visa 
Office  of  the  Department  of  State  has 
undertaken  a  review  of  its  visa 
regulations  to  determine  whether  they 
may  be  eliminated,  shortened,  or 
rewritten  in  a  more  understandable 
fashion. 

EFFECTIVE  DATES:  January  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel.  Chief,  Legislation 
and  Regulations  Division.  Visa  Office, 
(202) 663-1204. 

SUPPLEMENTARY  INFORMATION:  The 
President  has  directed  each  agency  to 
undertake  a  review  of  its  regulations  for 
the  purpose  of  reducing  the  regulations 
or.  when  possible,  rendering  them  more 
readable  and  comprehensible.  The  Visa 
Office  of  the  Department  of  State  has 
engaged  in  a  thorough  line-by-line 
review  of  all  visa  related  regulations  in 
parts  40  through  45  and  part  47  of  Title 
22  of  the  Code  of  Federal  Regulations. 
As  a  result,  the  Visa  Office  is  proposing 
various  amendments  to  the  regulations 
consistent  with  the  President's 
directive.  The  Visa  Office  is  also  using 
this  opportunity  to  make  other 
necessary  changes  to  the  regulations. 
The  Visa  Office  will  be  publishing  the 
proposed  changes  in  a  series  of 
publications. 

Editing 

This  rule  makes  editorial  changes  to 
two  sections  in  22  CFR  Part  40  and  to 
five  sections  in  Part  41. 

Part  40  Amendments 

The  amendment  to  §  40.62  changes 
the  section  by  incorporating  the 
statutory  period  of  time  one  must 
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remain  outside  the  U.S.  following 
deportation  by  specific  reference  to  the 
statute  rather  than  by  repeating  the 
statutory  language  which  the  regulation 
currently  does. 

The  amendment  to  §  40.93  will  ensure 
that  it  accurately  reflects  INA 
212(a)(9)(C}  as  amended  by  sec.  307  of 
the  Miscellaneous  and  Technical 
Immigration  and  Naturalization 
Amendments  of  1991  (Pub.  L.  102-232) 
Dec.  12,  1991. 

Part  41  Amendments 

This  rule  amends  §§  41.53,  41.54, 
41.55,  41.56  and  41.57,  relating  to  H,  L. 
O,  P,  and  Q  visas.  As  these  business  visa 
classifications  require  the  approval  of  a 
petition  by  the  Immigration  and 
Naturalization  Service,  the  Department's 
regulatory  structure  at  22  CFR  part  41  is 
similar  for  each  of  these  classifications. 
The  amendments  shorten  each 
regulation  by  making  reference  to 
official  evidence  of  approval  of  status  by 
the  INS  rather  than  identifying  specific 
types  of  evidence,  such  as  petitions, 
approval  notices,  etc.,  which  reflect 
approval  status. 

Final  Rule 

Because  the  changes  to  22  CFR  made 
by  this  rule  are  editorial  and  non 
substantive,  it  has,  been  determined  that 
notice  and  public  comment  are 
unnecessary.  This  rule,  therefore,  meets 
the  good  cause  exception  under  5  U.S.C. 
553(b)(B)  and  is  being  published  as  a 
final  rule. 

This  rule  is  not  considered  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  rule  imposes  no  reporting  or  record 
keeping  requirements  on  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This  rule  has 
been  reviewed  as  required  by  E.O. 
12778  and  certified  to  be  in  compliance 
therewith.  It  is  exempt  from  E.O.  12866 
but  has  been  reviewed  and  found  to  be 
consistent  therewith. 

List  of  Subjects  in  22  CFR  I'^n-,  4iJ  and 
41 

Aliens,  Nonimmigrants,  Immigrants, 
Ineligibilities,  Visas  and  passports. 

Proposed  Regulations 

In  view  of  the  foregoing,  title  22  of  the 
Code  of  Federal  Regtjdations  subchapter 
E — parts  40,  and  41  are  amended  to  read 
as  follows.  I 

PART  40— [amended: 

1.  The  authority  citation  for  part  40 
continues  to  read: 

Authority:  8  U.S.C.  1104. 


2.  Part  40  is  amended  by  revising 
§  40.02  to  read  as  follows: 

§  40  62    Certain  aliens  arrested  and 

An  alien  who  was  arrested  and 
deported  from  the  United  States  under 
INA  212(a)(6)(B)  shaU  not  be  issued  a 
visa  unless  the  alien  has  complied  with 
the  time  limitations  therein  or  has 
obtained  permission  from  the 
Immigration  and  Naturalization  Service 
to  reapply  for  admission  to  the  United 
States. 

3.  Section  40.93  is  revised  to  read  as 
follows: 

§  40  93    international  child  abduction. 
An  alien  who  would  othervnse  be 
ineligible  under  INA  212(a)(9)(C)(i)  shall 
not  Ije  ineligible  under  such  paragraph 
if  the  U.S.  citizen  child  in  question  is 
physically  located  in  a  foreign  state 
which  is  party  to  the  Hague  Convention 
on  the  Civil  Aspects  of  International 
Child  Abduction. 

PART  41— [AMENDED] 

4.  The  authority  citation  for  part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

5.  Part  41  is  revised  by  amending 
paragraph  (a)  of  §41.53  to  read  as 
follows: 

§  41 .53    Temporary  Workers  and  Trainees. 

(a)  Requirements  for  H  classification. 
An  alien  shall  be  classifiable  under  INA 
101(a)(15)(H)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  quaUfies  under  that 
section;  and  either 

(2)  With  respect  to  the  principal  ahen, 
the  consular  officer  has  received  official 
evidence  of  the  approval  by  INS  of  a 
petition  to  accord  such  classification  or 
of  the  extension  by  INS  of  the  period  of 
authorized  entry  in  such  classification; 
or 

(3)  The  consular  officer  is  satisfied  the 
alien  is  the  spouse  or  child  of  an  alien 
so  classified  and  is  accompanying  or 
following  to  join  the  principal  alien, 
»         «         *        *        « 

6.  Section  41.54  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§41  54     intraco^ca-j -.^ansferees 
(executives,  managers,  and  specialists). 

(a)  Requirements  for  L  classification. 
An  alien  shall  be  classifiable  under  the 
provisions  of  INA  101(a)(15)(L)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  that 
section;  and  either 

(2)  In  the  case  of  an  individual 
petition,  the  consular  officer  has 
received  official  evidence  of  the 


approval  by  INS  of  a  petition  to  accord 
such  classification  or  of  the  extension 
by  INS  of  the  period  of  authorized  stay 
in  such  classification;  or 

(3)  In  the  case  of  a  blanket  petition, 
the  alien  has  presented  to  the  consular 
officer  official  evidence  of  the  approval 
by  INS  of  a  blanket  petition 

(i)  listing  only  those  intracompany 
relationships  and  positions  found  to 
qualify  under  INA  101(a)(15)(L)  or 

(ii)  to  accord  such  classification  to 
qualified  aliens  who  are  being 
transferred  to  qualifying  positions 
identified  in  such  blanket  petition;  or 

(4)  The  consular  officer  is  satisfied  the 
alien  is  the  spouse  or  child  of  an  alien 
so  classified  and  is  accompanying  or 
following  to  join  the  principal  alien, 

•  •        •        »        * 

7.  Section  41.55  is  amended  by 
revising  paragraph  (a)  introductory  text, 
(a)(1)  and  (2)  to  read  as  follows: 

§  41 .55    Aliens  with  extraordinary  ability. 

(a)  Requirements  for  O  classification. 
An  alien  shall  be  classifiable  under  the 
provisions  of  INA  101(a)(15)(O)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  section;  and  either 

(2)  With  respect  to  the  principal  ahen, 
the  consular  officer  has  received  official 
evidence  of  the  approval  by  INS  of  a 
petition  to  accord  such  classification  or 
of  the  extension  by  INS  of  the  period  of 
authorized  stay  in  such  classification;  or 

*  *        »        «        • 

8.  Section  41.56  is  amended  by 
revising  paragraph  (a)  introductory  text, 
(a)  (1)  and  (2)  to  read  as  follows: 

§  41.56    Athletes,  artists,  and  entertainers. 

(a)  Requirements  for  P  classification. 
An  ahen  shall  be  classifiable  under  the 
provisions  of  INA  101(a)(15)(P)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  section;  and  either 

(2)  With  respect  to  the  principal  ahen, 
the  consular  officer  has  received  official 
evidence  of  the  approval  by  INS  of  a 
petition  to  accord  such  classification  or 
of  the  extension  by  INS  of  the  period  of 
authorized  stay  in  such  classification;  or 
*        *        *        »        » 

9.  Section  41.57  is  amended  by 
revising  paragraph  (a)(2)  and  paragraph 
(c)  to  read  as  follows,  and  by  deleting 
paragraph  (a)(3). 

§  41 .57    International  cultural  exchange 
visitors. 

(a)  *   *   * 

(2)  The  consular  officer  has  received 
official  evidence  of  the  approval  by  INS 
of  a  petition  or  the  extension  by  INS  of 
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the  penotl  oi  dulhunzed  iUy  in  sut.ii 
classiflcdtion. 

(b)*   •  • 

(c)  Validity  of  Visa.  The  period  of 
validity  of  a  visa  issued  on  the  basis  of 
paragraph  (a)  of  this  section  must  not 
exceed  the  period  indicated  in  the 
petition,  notification,  or  confirmation 
required  in  paragraph  (a)(2)  of  this 
section. 

Dated:  Decemljer  14, 1995. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  96-1011  Filed  1-23-96:  8:45  ami 

BILLMQ  CODE  471(M»-P 


22  CFR  Parts  40.  41,  42,  43,  44,  45,  and 

47 

[Public  Notice  2311] 

Visas:  Regulations  Pertaining  to  Both 
Nonimmigrants  and  immigrants  Under 
the  Immigration  and  Nationality  Act,  as 
Amended 

AGENCY:  Bureau  of  Consular  Affairs, 

DOS. 

action:  Final  rule. 

SUMMARY:  On  March  4,  1995,  the 
President,  as  part  of  the 
Administration's  regulatory  reinvention 
initiative,  directed  all  heads  of 
departments  and  agencies,  inter  alia,  to 
conduct  a  page-by-page  review  of  all 
regulations  and  to  "eliminate  or  revise 
those  that  are  outdated  or  otherwise  in 
need  of  reform.  "  (Memorandum  for 
Heads  of  Departments  and  Agencies, 
Regulatory  Reinvention  Initiative, 
March  4,  1995.)  In  response,  the  Visa 
Office  of  the  Department  of  State  has 
undertaken  a  review  of  its  visa 
regulations  to  determine  whether  they 
may  be  eliminated,  shortened,  or 
rewritten  in  a  more  understandable 
fashion.  This  final  rule  reflects  the  first 
publication  of  changes  to  22  CFR, 
Chapter  I  being  made  as  a  result  of  this 
review 

EFFECTIVE  DATE:  January  24.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Fischel,  Chief,  Legislation 
and  Regulations  Division,  Visa  Office. 
(202) 663-1204. 

SUPPLEMENTARY  INFORMATION:  The 
President  has  directed  each  agency  to 
undertake  a  review  of  its  regulations  for 
the  purpose  of  reducing  the  regulations 
or,  when  possible,  rendering  them  more 
readable  and  comprehensible.  The  Visa 
Office  of  the  Department  of  State  has 
engaged  in  a  thorough  line-by-line 
review  of  all  visa  related  regulations  in 
parts  40  through  45  and  part  47  of  Title 


22  of  the  Code  of  Federal  Regulations. 
As  a  result,  the  Visa  Office  is  proposing 
various  amendments  to  the  regulations 
consistent  with  the  President's 
directive.  The  Visa  Office  is  also  using 
this  opportunity  to  make  other 
necessary  changes  to  the  regulations. 
The  Visa  Office  will  be  publishing  the 
proposed  changes  in  a  series  of  separate 
publications. 

Updating 

Several  regulations  were  originally 
crafted  to  address  time-limited 
circumstances  under  the  law.  With  the 
passage  of  time  or  as  the  result  of  the 
enactment  of  technical  corrections, 
these  provisions  have  become  moot. 
Consequently,  pertinent  amendments 
are  made  to  the  following  sections: 
Part  40:  §§  40.1(h),  40.1(m).  40.51(a>and 

(c)  and  40.52. 
Part  41:  §§  41.11(a)  and  (b);  41.12;  and 

41.42(b)(1). 
Part  42:  §§  42.31(c);  42.52(a);  42.54; 

42.55(a);  and  42.74(b). 

This  rule  also  repeals  Parts  43;  44  and 
47. 

SVisa 

This  rule  assigns  visa  symbols  to  the 
visa  classifications  created  by  the 
provisions  of  section  130003  of  Pub.  L. 
103-322  which  concerns  aliens  who 
supply  to  the  U.S.  critical  information 
relating  to  terrorism  and  criminal 
organizations  or  enterprises.  This  rule 
revises  section  41.12  to  reflect  the 
existence  of  these  new  nonimmigrant 
classifications  and  to  provide  the 
appropriate  visa  symbols. 

Terminated  Programs 

The  Immigration  Reform  and  Control 
Act  of  1986  (Pub.  L.  99-603),  the 
Immigration  Amendments  Act  of  1988 
(Pub.  L.  100-658),  and  the  Inunigration 
Act  of  1990  (Pub.  L.  101-649)  created 
several  temporary  immigrant 
classifications.  The  following  parts  are 
being  repealed  by  this  rule  since  these 
programs  have  terminated  with  the 
passage  of  time:  Part  43  which 
implemented  the  FY  1987-FY  1988 
Nonpreference  Program  under  sec.  314 
of  Pub.  L.  99-603  (commonly  known  as 
the  NP-5  Program),  and  its  successor, 
the  FY  1992-1994  Diversity  Transitional 
Visa  Program  under  sec.  132  of  Pub.  L. 
101-649  (commonly  known  as  the  AA- 
1  Program);  Part  44  which  implemented 
the  FY  1990-1991  Immigrant  Program 
under  sec.  3  of  Pub.  L.  100-658 
(commonly  known  as  the  OP-1 
program);  and  Part  47  which 
implemented  the  FY  1991-1993 
Transitional  Program  for  Displaced 
Tibetans,  sec.  134  of  Pub.  L.  101-649. 


Transitional  Visas  for  Legalized  Aliens 

Sec.  112  of  the  Immigraliun  Act  of 
1990  (Pub.  L.  101-649)  provided 
transitional  immigrant  visa  numbers  for 
legalized  aliens  in  FY  1992-1994.  As 
this  provision  lapsed,  the  following 
sections  are  amended  to  remove  any 
reference  to  the  transitional  provisions: 
§§  42.31(c)  42.52(a),  42.54,  42.55(a)  and 
42.74(b). 

Miscellaneous  Provisions 

Several  other  sections  of  22  CFR  have 
been  amended  to  reflect  changes  in  the 
law.  Sec.  40.1(h)  is  amended  to  accord 
immigrant  visa  status  under  INA  203(b). 
the  Diversity  Program.  It  is  also  edited 
for  clarity.  As  the  Immigration  Act  of 
1990  (Pub.  L.  101-649)  imposed 
different  effective  dates  for  various 
subtitles  of  the  Act,  both  §  40.1(m)  and 
§  40.51(a)  emd  (c)  were  written  to 
conform  with  those  variances  in 
effective  dates.  They  are  now  edited  to 
remove  any  reference  to  such  dates. 
Lastly,  §  41.41(b)(1)  has  been  amended 
to  remove  the  reference  to  the  obsolete 
Form  1-551. 

Typographical  Corrections 

Previous  issues  of  the  Federal 
Register  contained  typographical  errors 
which  are  being  corrected  in  this  rule. 
On  page  21211  in  the  issue  of  May  7. 
1991,  in  the  third  column  under 
paragraph  (b)  of  the  regulation  at 
§  40.630)),  "hereunder"  should  have 
read  "thereunder."  In  the  same 
publication  on  page  21212  in  the  second 
column  under  paragraph  (a)(5)  of  the 
regulation  at  §  40.101,  "therefore" 
should  have  read  "therefor."  In  the  July 
2,  1991  issue,  on  page  30428  in  the  first 
column  under  §  41.1,  the  reference  to 
"INA  212(a)(i)(I)"  in  the  introductory 
paragraph  should  have  read  "INA 
212(a)(7)(B)(i)(I),  (i)(II),"and  under 
§  41.1(a)  there  should  have  been  a 
comma  following  the  words  "permanent 
residence."  Finally  in  the  first  column 
of  the  July  17,  1991  issue,  on  page  32507 
under  §  45.5(e),  the  word  "position"  in 
the  fourth  line  should  have  read 
"petition." 

The  1995  edition  of  22  CFR  contains 
the  following  typographical  errors:  in 
§  41.3(d)  the  word  "consulat"  should  be 
"consular";  in  §  42.63(a)(2)  the  word 
"custory"  should  read  "custody";  in 
§  42.72(e)  the  parentheses  around  the 
"(Pub.  L.  101-649)"  should  be  removed; 
and  in  §  42.82(g)(1)  the  "e"  should  be 
removed  from  the  word  "therefore".  On 
page  42611  in  the  November  5,  1987 
issue  in  the  third  column  under 
§41.113,  the  citation  "INA  101(a)(3)" 
should  read  "INA  101(a)(30)."  This  rule 


UMI 


also  makes  the  corrections  to  these 
typographical  errors. 

Filial  Rule 

Because  this  rule  contains  no 
substantive  changes  to  22  CFR,  it  has 
been  determined  that  notice  and  public 
comment  are  unnecessary.  This  rule, 
therefore,  meets  the  good  cause 
exception  under  5(b)(B)  and  is  being 
published  as  a  final  rule. 

This  rule  is  not  considered  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  rule  imposes  no  reporting  or  record 
keeping  requirements  on  the  public 
requiring  the  approval  of  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

"rhis  rule  has  been  reviewed  as 
required  by  E.O.  12778  and  certified  to 
be  in  compliance  therewith.  It  is  exempt 
from  E.O.  12866  but  has  been  reviewed 
and  found  to  be  consistent  therewith. . 

List  of  Subjects  in  22  CFR  Parts  40,  41, 
42,  43.  44,  and  47 

Aliens,  Nonimmigrants,  Immigrants, 
Visas  and  passports. 

Final  Regulations 

In  view  of  the  foregoing,  under  the 
authority  at  8  U.S.C.  1104,  title  22  of  the 
Code  of  Federal  Regulations  subchapter 
E — parts  40,  41,  and  42  are  amended  to 
read  as  follows  and,  under  the  authority 
of  sections  132, 133,  and  134  of  Pub.  L. 
101-649,  104  Stats.  5000  and  5001, 
parts  43,  44,  and  47  are  removed  and 
reserved. 


■iP" 


'AMENDED' 


1.  The  authority  citation  for  part  40 
continues  to  read: 

Authority:  8  I' SC  1104 

§40.9     [Rercvea  arc  -eserveO: 

2.  Part  40  is  amended  by  removing 
and  reserving  section  40.9  of  subpart 
A — General  Provisions  of  subchapter 
E— VISAS. 

3.  In  §  40.1  paragraphs  (h)(2)  and  (3), 
and  (m)  are  revised  and  paragraph  (h)(4) 
is  added  to  read  as  follows: 

§40.1    Definitions. 

***** 

(h)  •   *   * 

(2)  Has  satisfied  the  consular  officer 
as  to  entitlement  to  special  immigrant 
status  under  INA  101(a)(27)  (A)  or  (B); 

(3)  Has  been  selected  by  the  annual 
selection  system  to  apply  under  INA 
203(c);  or 

(4)  Is  an  alien  described  in  §  40.51(c) 
***** 

(m)  Not  subject  to  numerical 
limitation  means  that  the  alien  is 


entitled  to  immigrant  status  as  an 
immediate  relative  within  the  meaning 
of  INA  201(b)(2)(i),  or  as  a  special 
immigrant  within  the  meaning  of  INA 
101(a)(27)  (A)  and  (B),  unless 
specifically  subject  to  a  limitation  other 
than  under  INA  201(a),  (b),  or  (c). 

4.  Section  40.51  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  40  51     Labor  certification. 

(a)  INA  212(a)(5)  applicable  only  to 
certain  immigrant  aliens.  INA 
212(a)(5)(A)  applies  only  to  immigrant 
aliens  described  in  INA  203(b)(2)  or  (3) 
who  are  seeking  to  enter  the  United 
States  for  the  purpose  of  engaging  in 
gainful  employment. 
***** 

(c)  Labor  certification  not  required  in 
certain  cases.  A  spouse  or  child 
accompanying  or  following  to  join  an 
alien  spouse  or  parent  who  is  a 
beneficiary  of  a  petition  approved 
pursuant  to  INA  203(b)(2)  or  (3)  is  not 
considered  to  be  within  the  purview  of 
INA  212(a)(5). 

5.  Section  40.52  is  revised  to  read  as 
follows: 

§40  52    unquai'tied  physicians. 

INA  212(a)(5)(B)  applies  only  to 
immigrant  aliens  described  in  INA 
203(a)  (2)  or  (3). 

6.  Section  40.63  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  40  63    Misrepresentation 

(b)  Misrepresentation  in  application 
under  Displaced  Persons  Act  or  Refugee 
Relief  Act.  Subject  to  the  conditions 
stated  in  INA  212(a)(6)(c)(i),  an  alien 
who  is  found  by  the  consular  officer  to 
have  made  a  willful  misrepresentation 
within  the  meaning  of  section  10  of  the 
Displaced  Persons  Act  of  1948,  as 
amended,  for  the  purpose  of  gaining 
admission  into  the  United  States  as  an 
eligible  displaced  person,  or  to  have 
made  a  material  misrepresentation 
within  the  meaning  of  section  11(e)  of 
the  Refugee  Relief  Act  of  1953,  as 
amended,  for  the  purpose  of  gaining 
admission  into  the  United  States  as  an 
alien  eligible  thereunder  ,  shall  be 
considered  ineligible  under  the 
provisions  of  INA  212(a)(6)(C). 
***** 

7.  Section  40.101  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§  40  1 01    Failure  of  application  to  comply 

with  :NA 

(a)  Refusal  under  INA  221(g).  The 
consular  officer  shall  refuse  an  alien's 
visa  application  under  INA  221(g)(2)  as 


failing  to  comply  with  the  provisions  of 
INA  or  the  implementing  regulations  if: 
(1)"   •   • 

(5)  The  necessary  fee  is  not  paid  for 
the  issuance  of  the  visa  or,  in  the  case 
of  an  immigrant  visa,  for  the  application 
therefor; 

(6)  *   *   * 

PART  41— [AMENDED] 

8.  The  authority  citation  for  part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

9.  Section  41.1  is  amended  by  revising 
the  introductory  text  and  paragraph  (a) 
to  read  as  follows: 

§  41 .1    Exemption  by  law  or  treaty  from 
passport  and  visa  requirements. 

Nonimmigrants  in  the  following 
categories  are  exempt  from  the  passport 
and  visa  requirements  of  INA 
212(a)(7)(B)(i)(I),  (i)(II): 

(a)  Alien  members  of  the  U.S.  Armed 
Forces.  An  alien  member  of  the  U.S. 
Armed  Forces  in  uniform  or  bearing 
proper  military  identification,  who  has 
not  been  lawfully  admitted  for 
permanent  residence,  coming  to  the 
United  States  under  official  orders  or 
permit  of  such  Armed  Forces  (Sec.  284, 
86  Stat.  232;  8  U.S.C.  1354). 
***** 

10.  Section  41.3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§41.3    Waiver  by  joint  action  of  consular 
and  immigration  officers  of  passport  and/or 
visa  requirements. 

***** 

(d)  Emergent  circumstances;  visa 
waiver.  An  alien  well  and  favorably 
known  at  the  consular  office,  who  was 
previously  issued  a  nonimmigrant  visa 
which  has  expired,  and  who  is 
proceeding  directly  to  the  United  States 
under  emergent  circumstances  which 
preclude  the  timely  issuance  of  a  visa. 
***** 

11.  Section  41.11(a)  and  (b)(1)  are 
revised  to  read  as  follows: 


§41.11 
status. 


Entitlement  to  nonimmigrant 


(a)  Presumption  of  immigrant  status 
and  burden  of  proof  An  applicant  for  a 
nonimmigrant  visa,  other  than  an  alien 
applying  for  a  visa  under  INA  101(a)(15) 
(H)(i)  or  (L),  shall  be  presumed  to  be  an 
immigrant  until  the  consular  officer  is 
satisfied  that  the  alien  is  entitled  to  a 
nonimmigrant  status  described  in  INA 
101(a){15)  or  otherwise  established  by 
law  or  treaty.  The  burden  of  proof  is 
upon  the  applicant  to  establish 
entitlement  for  nonimmigrant  status  and 
the  type  of  nonimmigrant  visa  for  which 
application  is  made. 
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(0)  .-liit'/ij  u:iav.'j  :j  e^iaci!::!: 
nonimmigrant  status.  (1)  A 
nonimmigrant  visa  shall  not  be  issued  to 
an  alien  who  has  failed  to  overcome  the 
presumption  of  immigrant  status 
established  by  INA  214(b). 

•  •  *  *  * 

12.  In  section  41.12  the  table 
removing  the  entries  for  "S-1  and  S-2" 
and  adding  new  entries  for  "S-7  and  S- 
8"  to  read  as  follows: 

§41.12    Classification  symbols. 


Symboi  class 


Section  of  law 


S-7    Certain  Ahens 
Supplying  Critical 
Information  Relating 
to  a  Cnminal  Orga- 
nization or  Enter- 
prise. 

S-8    Certain  Aliens 
Supplying  Critical 
Infomiation  Relating 
to  Terrorism. 


101(a)(15)(S)(l). 


101(a)(15)(S)(ii). 


13.  Section  41.42  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§41.42    Crew-list  visas. 

*  •  •  *  * 

(b)  Application.  (1)  A  list  of  all  alien 
crewmen  serving  on  a  vessel  or  aircraft 
proceeding  to  the  United  States  and  not 
in  possession  of  a  valid  individual  D 
visa  or  INS  Form  1-151.  Alien 
Registration  Receipt  Card,  shall  be 
submitted  in  duplicate  to  a  consular 
officer  on  INS  Form  1^18,  Passenger 
List — Crew  List,  or  other  prescribed 
forms.  The  duplicate  copy  of  Form  I- 
418  must  show  in  column  (4)  the  date, 
city,  and  country  of  birth  of  each  person 
listed  and  in  column  (5)  the  place  of 
issuance  and  the  issuing  authority  of  the 
passport  held  by  that  person.  For 
aircraft  crewmen,  the  manifest  issued  by 
the  International  Civil  Aviation 
Organization  (ICAO)  or  Customs  Form 
7507.  General  Declaration,  may  be  used 
in  lieu  of  Form  1—418  if  there  is 
adequate  space  for  the  list  of  names. 
***** 

14.  Section  41.113  is  amended  by 
revising  paragraph  (k)(2)  introductory 
text  to  read  as  follows: 

§41.113    Procedures  in  Issuing  visas. 

***** 

(k)*  *  * 

(2)  Is  the  holder  of  an  official  identity 
card  which  has  been  issued  for 
participation  in  such  Games  under  the 
Olympic  Rules  Bylaws,  which  includes 


the  signature  of  a  competent  authority  of 
the  participating  government  and  the 
assurance  of  that  government's 
recognition  of  the  card  for  re-entr>'  by 
the  bearer  for  an  additional  period  of  six 
months  beyond  the  expiration  date  of 
the  card,  and  which  otherwise  meets  the 
requirejnents  of  sections  101(a)(30)  and 
212(a)(7)(B){i)(I)  of  the  Immigration  and 
Nationality  Act,  a  stamp  consisting  of: 


PART  42— [AMENDED] 

15.  The  authority  citation  for  Fart  42 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

$42.31    Family-sponsored  immigrants. 

16.  Section  42.31  is  amended  by 
removing  paragraph  (c). 

17.  Section  42.52  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  42.52    Post  records  of  visa  applications. 

(a)  Waiting  list.  Records  of  individual 
visa  applicants  entitled  to  an  immigrant 
classification  and  their  priority  dates 
shall  be  maintained  at  posts  at  which 
immigrant  visas  are  issued.  These 
records  shall  indicate  the  chronological 
and  preferential  order  in  which 
consideration  may  be  given  to 
immigrant  visa  applications  within  the 
several  immigrant  classifications  subject 
to  the  numerical  limitations  specified  in 
INA  201,  202.  and  203.  Similar  records 
shall  be  kept  for  the  classes  specified  in 
INA  201(b)(2)  and  101(a)(27)  (A)  and  (B) 
which  are  not  subject  to  numerical 
limitations.  The  records  which  pertain 
to  applicants  subject  to  numerical 
limitations  constitute  "waiting  lists" 
within  the  meaning  of  INA  203(e)(3)  as 
redesignated  by  the  Immigration  Act  of 
1990. 


§  42.54    Order  of  consideration. 

18.  Section  42.54  is  amended  by 
removing  paragraph  (b). 

19.  Section  42.55  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  42.55    Reports  on  numbers  and  priority 
dates  of  applications  on  record. 

(a)  Consular  officers  shall  report 
periodically,  as  the  Department  may 
direct,  the  number  and  priority  dates  of 
all  applicants  subject  to  the  numerical 
limitations  prescribed  in  INA  201,  202. 
and  203  whose  immigrant  visa 
applications  have  been  recorded  in 
accordance  with  §  42.52(c) 
***** 

20.  Section  42.63  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 


§42.63    Application  forms  ana  omer 
documentation 

(a)  *   •   * 

(2)  Application  of  alien  under  14  or 
physically  incapable:  The  application 
on  Form  OF-230  for  an  alien  under  14 
years  of  age  or  one  physically  incapable 
of  completing  an  application  may  be 
executed  by  the  alien's  parent  or 
guardian,  or,  if  the  alien  has  no  parent 
or  guardian,  by  any  person  having  legal 
custody  of,  or  a  legitimate  interest  in, 
the  alien. 


21.  Section  42.72  is  amended  by 
revising  paragraph  (e)  introductory  text 
to  read  as  follows: 

§42.72    Validity  of  visas. 


(e)  Aliens  entitled  to  the  benefits  of 
section  154(a)  and  (b)  of  Pub.  L.  101- 
649. 


22.  Section  42.74  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  42.74    Issuance  of  new  or  replacement 
visas. 


I 
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(b)  Replacement  immigrant  visa  for  an 
alien  subject  to  numerical  limitation.  An 
immigrant  documented  under  INA 
203(a),  (b),  or  (c)  or  under  section  124 
of  the  Immigration  Act  of  1990,  who 
was  or  will  be  unable  to  use  the  visa 
during  the  period  of  its  validity  because 
of  reasons  beyond  the  alien's  control 
and  for  which  the  alien  is  not 
responsible,  may  be  issued  a 
replacement  immigrant  visa  under  the 
original  number  during  the  same  fiscal 
year  in  which  the  original  visa  was 
issued  (provided  the  number  has  not 
been  returned  to  the  Department),  if  the 
consular  officer  then  finds  the  alien 
qualified.  The  alien  must  pay  anew  the 
statutory  application  and  issuance  fees. 
Prior  to  issuing  a  replacement 
immigrant  visa  at  a  consular  office  other 
than  the  one  that  issued  the  original 
visa,  the  consular  officer  must  also 
ascertain  whether  the  original  issuing 
office  knows  of  any  reason  why  a 
replacement  visa  should  not  be  issued. 
In  issuing  a  visa  under  this  paragraph, 
the  consular  officer  shall  insert  the  word 
"REPLACE"  on  Form  OF-155A, 
Immigrant  Visa  and  Alien  Registration, 
before  the  word  "IMMIGRANT"  in  the 
title  of  the  visa. 


23.  Part  43,  44  and  47  are  removed 
and  reserved. 


UMI 


PART  43— [REMOVED  AND 
RESERVED] 

oiR-  ii-^-, REMOVED  AND 
-ESERVED] 

r:Ap--  47— [REMOVED  AND 

heserv'ed; 

PART45— :aMENDED] 

24.  The  authority  citation  for  part  45 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  8  U.S.C.  1153. 

25.  Section  45.5  is  amended  by 

revising  paragraph  (e)  to  read  as  follows: 

PaP-  45  viSAS    DOCUMENTATION  OF 
IMMIGRANTS  UNDER  SECTION  124  OF 

PUBi-iC  LAW  101 -eAg 


9  46.6     fleOeterminatio'^ 
visa  validity  extendec 


;'  admissibiiiry  i* 


(e)  For  the  purposes  of  this  section, 
"qualifying  position"  shall  include  both 
the  position  occupied  by  the  alien  at  the 
time  the  petition  in  the  alien's  behalf 
was  approved  and  any  other  position 
within  the  petitioning  entity's 
organization,  regardless  of  geographical 
location,  which  would  otherwise  meet 
the  requirements  for  approval  of  such  a 
petition  in  the  alien's  behalf.  For  the 
purposes  of  this  section,  qualifying 
employment  shall  mean  any  position  in 
the  United  States  of  the  kind  required 
for  approval  of  such  a  petition. 

Dated:  December  15,  1995. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  96-1012  Filed  1-23-96;  8:45  am] 
BILUNG  COOE  4710-oe-P 


22  CFR  Part  41 


(Public  Notice  24031 


Vis. 


)ocL.rreniation 


Nc'^i'^migrants  Under  the  Immigration 
T^c  Nat'onai-'v  Act,  as  Amended 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 

ACTION:  Interim  final  rule,  with  request 
for  comments. 

summary:  The  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994 
created  a  new  nonimmigrant  visa 
classification  by  adding  section 
101(a)(15)(S)  to  the  Immigration  and 
Nationality  Act.  These  regulatory 
amendments  establish  standards  for  the 
issuance  of  nonimmigrant  visas  under 
this  classification. 


DATES:  Effective  January  24, 1996. 
Written  comments  are  invited  and  must 
"bp  -prr-ved  on  or  before  March  25,  1996. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief, 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington,  D.C.  20522-0113,  (202) 
663-1204 

SUPPLEMENTARY  INFORMATION:  The 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  Public  Law 
103-322,  was  signed  by  the  President  on 
September  13,  1994.  Section  130003  of 
the  Act  amended  the  Immigration  and 
Nationality  Act  by  adding  section 
101(a)(15)(S),  a  new  nonimmigrant  visa 
classification.  This  visa  classification 
provides  for  the  admission  into  the 
United  States  of  certain  alien  witnesses 
and  informants. 

The  first  of  two  paragraphs  of  the  new 
section  101(a)(15)(S)  provides  for  the 
admission  of  aliens  determined  by  the 
Attorney  General  to  possess  critical 
reliable  information  concerning  a 
criminal  organization  or  enterprise.  The 
alien  must  be  willing  to  provide  that 
information  to  federal  and/or  state 
authorities,  and  the  Attorney  General 
must  determine  that  his/her  presence  is 
essential  to  the  success  of  an  authorized 
criminal  investigation  or  prosecution. 
Pursuant  to  a  new  section  214(j)(i)  of  the 
INA  also  added  by  section  13003,  no 
more  than  100  visas  are  available  in  this 
category  per  fiscal  year. 

The  second  paragraph  of  101(a)(15)(S) 
provides  for  nonimmigrant  visas  for 
aliens  whom  the  Secretary  of  State  and 
the  Attorney  General  jointly  determine 
possess  critical  reUable  information 
about  a  terrorist  organization,  enterprise 
or  operation,  and  who  are  willing  to 
provide  or  have  provided  such 
information  to  federal  law  enforcement 
authorities,  or  a  federal  court,  and  who 
will  be  or  have  been  placed  in  danger 
as  the  result  of  providing  such 
information.  They  must  also  be  eligible 
for  an  award  under  section  36(a)  of  the 
State  Department's  Basic  Authorities 
Act  of  1956.  Pursuant  to  the  new  section 
214(j)(i)  of  the  INA  referred  to  above,  no 
more  than  25  visas  are  available  in  this 
category  per  fiscal  year. 

The  spouse,  married  and  unmarried 
sons  and  daughters,  and  parents  of 
aliens  classified  under  subsection  (S)(i) 
or  (S)(ii)  may  be  granted  derivative 
status,  if  the  Attorney  General  (or  in  the 
case  of  (S)(ii),  the  Secretary  of  State  and 
the  Attorney  General  jointly)  consider  it 
appropriate. 

The  enactment  of  this  section 
provides  a  new  mechanism  to  admit 
aliens  into  the  U.S.  as  witnesses  and 
informants.  Under  past  law  the  only 


means  to  admit  such  aliens  were  either 
in  the  B  visa  category  or  under  parole. 

This  visa  classillcatiuii  inquires  Qie 
Attorney  General  in  the  case  of  the  first 
subsection  and  the  Attorney  General 
and  the  Secretary  of  State  in  the  case  of 
the  second  subsection  to  determine  that 
all  the  statutory  requirements  are  met 
prior  to  visa  issuance.  The  Immigration 
and  Naturalization  Service  (INS)  has 
promulgated  extensive  regulations  (60 
FR  44260]  on  this  classification, 
explaining  how  the  law  enforcement 
agencies  interact  with  the  Attorney 
General  in  order  to  meet  the  applicable 
legal  requirements. 

Under  subsection  (ii)  of  the  S 
classification,  the  Secretary  of  State  and 
the  Attorney  General  act  jointly  in 
determining  the  alien's  entitlement  to 
classification.  The  initial  stages  of 
processing  under  (S)(ii)  lie  with  the 
Department  of  State.  When  a  potential 
(S)(ii)  alien  is  identified,  it  must  be 
determined  that  the  alien  is  eligible  to 
receive  a  reward  under  section  36(a)  of 
the  State  Department  Basic  Authorities 
Act  of  1956.  The  responsibility  of 
carrying  out  this  reward  program  under 
section  36(a)  of  that  Act  is  delegated  by 
the  Secretary  of  State  to  the  Assistant 
Secretary  of  State  for  Diplomatic 
Security.  Section  226  of  Volume  12  of 
the  Foreign  Affairs  Manual  sets  forth  the 
procedures  established  to  carry  out  the 
requirements  of  section  36(a), 
processing  of  cases  through  the  rewards 
committee.  Determination  of  eligibility 
for  receipt  of  a  reward  under  section 
36(a)  made  by  the  rewards  conunittee  is 
certified  to  the  Assistant  Secretary  of 
State  for  Consular  Affairs,  to  whom  the 
Secretary  has  delegated  the 
responsibility  to  implement  the  visa 
function  under  the  Immigration  and 
Nationality  Act,  which  would 
necessarily  include  the  recently  added 
section  101(a)(15)(S).  Acting  on  behalf 
of  the  Assistant  Secretary  for  Consular 
Affairs,  the  Visa  Office  will  then  certify 
to  the  Attorney  General  the  alien's 
eligibility  for  classification  under 
subsection  (s)(ii). 

When  determinations  of  entitlement 
to  visa  status  under  either  section  (S)(i) 
or  (S)(ii)  are  completed,  the  INS,  on 
behalf  of  the  Attorney  General,  certifies 
such  to  the  Visa  Office  which  then 
communicates  with  the  relevant 
consular  post.  The  consular  officer  will 
process  the  visa  application  pursuant  to 
guidance  and  instruction  provided  by 
the  Visa  Office.  A  visa  may  be 
authorized  for  the  period  necessary 
pursuant  to  the  Attorney  General's 
certification,  but  for  a  period  not  to 
exceed  the  three  year  statutory  limit. 

The  implementation  of  the  numerical 
limitation,  as  well  as  the  adjustment  of 
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status  procedures,  is  addressed  in  the 
INS  regulations,  as  that  agency  bears  the 
responsibihty  for  administering  those 
provisions. 

Interim  Final  Rule 

Law  enforcement  agencies  need 
access  to  the  bene^ts  provided  in  this 
legislation  and,  while  the  Department 
can  administer  the  S  visa  on  the  basis 
of  the  INA.  without  regulations,  use  of 
the  S  visa  by  law  enforcement  agencies 
will  be  facilitated  by  prompt 
formulation  of  these  regulatory 
provisions  and  the  guidance,  controls, 
and  structure  they  afford.  Moreover, 
given  the  unique  characteristics  of  the  S 
visa,  as  a  classification  available  in  the 
discretion  of  the  Attorney  General  or 
Secretary  of  State  for  law  enforcement 
and  counter-terrorism  purposes  only, 
this  regulation  does  not  pertain  to  a  visa 
classification  that  will  be  available  to 
the  general  public.  Prior  notice  and 
public  comment  with  respect  to  this 
rule  are  therefore  impracticable, 
unnecessary  and  contrary  to  the  public 
interest.  Under  these  conditions,  there  is 
good  cause  under  5  U.S.C  553  to  make 
the  rule  effective  upon  publication,  with 
public  comments  to  be  considered 
thereafter. 

In  accordance  v»rith  5  U.S.C.  605(b) 
(Regulatory  Flexibility  Act],  it  is 
certified  that  this  rule  does  not  have  a 
"significant  adverse  economic  impact" 
on  a  substantial  number  of  small 
entities.  This  rule  is  exempt  from  E.O. 
12866,  but  has  been  coordinated  with 
the  bnmigration  and  Naturalization 
Service  because  joint  action  of  the 
Secretary  of  State  and  the  Attorney 
General  is  required  under  INA 
101{a)(15)(S),  as  amended.  The  rule 
imposes  no  reporting  or  recordkeeping 
action  on  the  public  requiring  the 
approval  of  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  This  rule  has  been 
reviewed  as  required  by  E.O.  12778  and 
is  certified  to  be  in  compliance 
therewith. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports  and 
Visas,  Witnesses  and  Informants. 

Accordingly,  title  22,  part  41  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  part  41  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Part  41,  Subpart  I  is  amended  by 
revising  the  heading  to  read  as  follows: 


Subpart  I— Ftance<e)s  and  Other 

Nonimmigrants 

3.  A  new  §  41.82  is  added  to  read  as 
follows: 

S  41.82  Certain  Parents  and  Children  of 
Section  101(a)(27)(l)  Special  Immigrants 
[Reserved] 

4.  A  new  §  41.83  is  added  to  read  as 
follows: 

i  41 .83    Certain  Witnesses  and  Informants. 

(a)  General.  An  alien  shall  be 
classifiable  under  the  provisions  of  INA 
101(a)(15)(S)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  section;  and 

{2)(i)  The  consular  officer  has 
received  verification  from  the 
Department  of  State,  Visa  Office,  that: 

(A)  in  the  case  of  INA  101(a)(15)(S)(i) 
the  INS  has  certified  on  behalf  of  the 
Attorney  General  that  the  alien  is 
accorded  such  classification,  or 

(B)  in  the  case  of  INA  101(a)(15)(S)(ii) 
the  Assistant  Secretary  of  State  for 
Consular  Affairs  on  behalf  of  the 
Secretary  of  State  and  the  INS  on  behalf 
of  the  Attorney  General  have  certified 
that  the  alien  is  accorded  such 
classification; 

(ii)  and  the  alien  is  granted  an  INA 
212(d)(1)  waiver  of  any  INA  212(a) 
ground  of  ineligibility  known  at  the 
time  of  verification. 

(b)  Certification  of  S  visa  status.  The 
certification  of  status  under  INA 
101(a)(15){S)(i)  by  the  Attorney  General 
or  of  status  under  INA  101(a)(15)(S)(ii) 
by  the  Secretary  of  State  and  the 
Attorney  General  acting  jointly  does  not 
establish  that  the  alien  is  eligible  to 
receive  a  nonimmigrant  visa. 

(c)  Validity  of  Visa.  The  period  of 
validity  of  a  visa  authorized  on  the  basis 
of  paragraph  (a)  of  this  section  shall  not 
exceed  the  period  indicated  in  the 
certification  required  in  paragraph  (b) 
and  shall  not  in  any  case  exceed  the 
period  of  three  years. 

Dated:  December  6, 1995. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
|FR  Doc.  9&-1013  Filed  1-23-96;  8:45  am) 

SILLMQ  COOC  4710-Oe-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PE24-1-7156a;  FRL-6401-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware  Ozone  Emission  Inventory 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Delaware  State  Implementation  Plan 
(SIP)  which  pertains  to  the  1990  base 
year  emission  inventory  for  the 
marginal,  moderate,  and  severe  ozone 
nonattainment  areas  within  the  State. 
The  ozone  nonattainment  areas  consist 
of  the  counties  of  Sussex  (marginal), 
New  Castle  and  Kent  (both  severe).  The 
SIP  was  submitted  by  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC)  for  the 
purpose  of  attaining  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  action  will  become 
effective  March  25, 1996,  unless  notice 
is  received  on  or  before  February  23, 
1996,  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink.  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Permsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington,  DC  20460; 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  597-3164,  at  EPA  Region 
III  address 

SUPPLEMENTARY  INFORMATION:  The 
Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC)  submitted  a  revision  to  the 
Delaware  SIP  on  May  27,  1994.  The  SIP 
revision  consists  of  1990  base  year 
emission  inventories  for  the  ozone 
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nonattainment  areas  within  the  State.  In 
accordance  with  the  requirements  of  40 
CFR  51.102,  a  public  hearing  concerning 
this  SIP  revision  was  held  on  May  3, 
1994  in  Dover,  Delaware.  No  comments 
were  received  during  the  public  hearing. 

L  Background 

Under  the  Clean  Air  Act  (CAA),  states 
have  the  responsibility  to  inventory 
emissions  contributing  to  NAAQS 
nonattainment,  to  track  these  emissions 
over  time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment.  The  CAA  requires 
ozone  nonattainment  areas  designated 
as  marginal,  moderate,  serious,  severe, 
and  extreme  to  submit  a  plan  within 
two  years  of  1990  that  contains  a 
comprehensive,  current,  and  accurate 
emission  inventory.  The  1990  base  year 
emissions  inventory  is  the  primary 
inventory  from  which  the  periodic 
inventory,  the  Reasonable  Further 
Progress  (RFP)  projection  inventory,  and 
the  modeUng  inventory  are  derived. 
Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans",  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  March  1991.  The  base 
year  inventory  may  also  serve  as  part  of 
statewide  inventories  for  purposes  of 
regional  modeling  in  transport  areas. 
The  base  year  inventory  plays  an 
important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above  outside  transport 
regions. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-(e)  of  Title  I  of  the  CAA. 
EPA  has  issued  a  General  Preamble 
describing  EPA's  preliminary  views  on 
how  EPA  intends  to  review  SIP 
revisions  submitted  under  Title  I  of  the 
CAA,  including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory  [see  57  FR  13502;  April  16. 
1992  and  57  FR  18070;  April  28,  1992]. 
Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  today's  action  and  the  supporting 
rationale.  In  today's  rulemaking  on  the 
Delaware  ozone  base  year  emissions 
inventory,  EPA  is  applying  its 
interpretations  taking  into  consideration 
the  specific  factual  issues  presented. 

Those  States  containing  ozone 
nonattainment  areas  classified  as 


marginal  to  extreme  are  requirea  miaur 
section  182(a)(1)  of  the  CAA  to  submit 
a  final,  comprehensive,  accurate,  and 
current  inventory  of  actual  ozone  season 
weekday  emissions  from  all  sources  by 
November  15,  1992.  This  inventory  is 
for  calendar  year  1990  and  is  denoted  as 
the  base  year  inventory.  It  includes  both 
anthropogenic  and  biogenic  sources  of 
volatile  organic  compound  (VOC), 
nitrogen  oxides  (NOx),  and  carbon 
monoxide  (CO).  The  inventory  is  to 
address  actual  VOC,  NOx,  and  CO 
emissions  for  the  area  during  peak 
ozone  season,  which  is  generally 
comprised  of  the  summer  months.  All 
stationary  point  and  area  sources,  as 
well  as  highway  mobile  sources  within 
the  nonattainment  area,  are  to  be 
included  in  the  compilation.  Available 
guidance  for  preparing  emission 
inventories  is  provided  in  the  General 
Preamble  (57  FR  13498,  April  16,  1992). 

Emission  inventories  are  first 
reviewed  under  the  completeness 
criteria  established  under  section 
110(k)(l)  of  the  CAA  (56  FR  42216, 
August  26,  1991).  According  to  section 
110(k)(l)(C)  if  a  submittal  does  not  meet 
the  completeness  criteria,  "the  state 
shall  be  treated  as  not  having  made  the 
submission".  Under  sections  179(a)(1) 
and  110(c)(1),  a  finding  by  EPA  that  a 
submittal  is  incomplete  is  one  of  the 
actions  that  initiates  the  sanctions  and 
Federal  Implementation  Plan  (FIP) 
processes  (see  David  Mobley 
memorandum,  November  12,  1992). 

Criteria  for  Approval 

There  are  general  and  specific 
components  of  an  acceptable  emission 
inventory.  In  general,  the  state  must 
meet  the  minimum  requirements  for 
reporting  each  source  category. 
Specifically,  the  source  requirements 
are  detailed  below. 

The  Level  I  and  II  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  state,  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance,  and  evaluates  the 
quality  of  the  data. 

The  Level  III  review  process  is 
outlined  below  and  consists  of  10  points 
that  the  inventory  must  include.  For  a 
base  year  emission  inventory  to  be 
acceptable  it  must  pass  all  of  the 
following  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  QA 
program  contained  in  the  IPP  was 
performed  and  its  implementation 
documented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 


aeiermine  me  emission  estimation 
proced'jres  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  EPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  current  EPA  guidance. 

7.  Biogenic  emissions  must  have  been 
prepared  according  to  current  EPA 
guidance  or  another  approved 
technique. 

8.  The  method  (e.g.,  HPMS  or  a 
network  transportation  planning  model) 
used  to  develop  VMT  estimates  must 
follow  EPA  guidance,  which  is  detailed 
in  the  document,  "Procedures  for 
Emission  Inventory  Preparation, 
Volume  rV:  Mobile  Sources",  U.S. 
Environmental  Protection  Agency, 
Office  of  Mobile  Sources  and  Office  of 
Air  Quality  Planning  and  Standards, 
Ann  Arbor,  Michigan,  and  Research 
Triangle  Park,  North  CaroUna,  December 
1992.  The  VMT  development  methods 
were  adequately  described  and 
documented  in  the  inventory  report. 

9.  The  MOBILE  model  (orEMFAC 
model  for  California  only)  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  is 
approvable  if  it  passes  Levels  I,  II,  and 
III  of  the  review  process.  Detailed  Levels 
I  and  II  review  procedures  can  be  found 
in  the  following  document:  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories,"  U.S. 
Envirorunental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC, 
July  27,  1992.  Level  III  review 
procedures  are  specified  in  a 
memorandum  fi-om  David  Mobley  and 
G.T.  Helms  to  the  Regions  "1990'O3/CO 
SIP  Emission  Inventory  Level  III 
Acceptance  Criteria."  October  7, 1992 
and  revised  in  a  memorandum  from 
John  Seitz  to  the  Regional  Air  Directors 
dated  June  24,  1993. 

II.  Description  of  State  Submittal 

A.  Procedural  Background 

The  CAA  requires  states  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  EPA.  Section  110(a)(2)  of 
the  CAA  provides  that  each  emission 
inventory  submitted  by  a  state  must  be 
adopted  after  reasonable  notice  and 
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paoiic  hearing.  A  public  hearing 
concerning  this  SIP  revision  was  held 
on  May  3,  1994  in  Dover.  Delaware.  No 
comments  were  received  during  the 
public  hearing. 

Delaware  submitted  revisions  to  the 
SIP  on  May  27.  1994.  The  inventories 
were  signed  by  the  Governor's  designee 
on  the  same  date  of  the  submittal. 

The  SIP  revisions  were  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51.  appendix  V  (1991),  as 
amended  by  57  FR  42216  (August  26. 
1991).  The  Delaware  submittals  were 
found  to  be  complete  and  a  letter  dated 
June  14, 1994  was  forwarded  to  the 
Governor's  designee  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process. 

B.  Components  of  the  Emission 
Inventories 

Based  on  EPA's  level  III  review 
findings,  Delaware  has  satisfied  all  of 
EPA's  requirements  for  purposes 


providing  a  comprehensive,  accurate, 
and  current  inventory  of  actual 
emissions  in  the  ozone  nonattainment 
areas.  A  summary  of  EPA's  level  III 
findings  is  given  below. 

Delaware  submitted  draft  IPPs  to  EPA 
for  review.  EPA  approved  the  IPP  and 
QA  plan  for  Delaware  in  June  12,  1992. 

1 .  The  IPP  and  QA  program  have  been 
approved  and  implemented. 

2.  The  documentation  was  adequate 
for  all  emission  types  (stationary  point, 
area,  non-road  mobile,  on-road  mobile 
and  biogenic  sources)  for  the  reviewer  to 
determine  the  estimation  procedures 
and  data  sources  used  to  develop  the 
inventory. 

3.  The  point  source  inventory  was 
found  to  be  complete. 

4.  The  point  source  emissions  were 
estimated  according  to  EPA  guidance. 

5.  The  area  source  inventory  was 
found  to  be  complete. 

6.  The  area  source  emissions  were 
estimated  according  to  EPA  guidance. 

7.  The  biogenic  source  emissions  were 
estimated  using  PC-BEIS  in  accordance 
with  EPA  guidance. 


8.  The  method  used  to  develop  VMT 
estimates  was  adequately  described  and 
documented. 

9.  The  mobile  model  was  used 
correctly. 

10.  The  non-road  mobile  emission 
estimates  were  correctly  prepared  in 
accordance  with  EPA  guidance. 

Thus,  Delaware  submittal  meets  the 
essential  reporting  and  documentation 
requirements  for  acceptable  emission 
inventories. 

C.  Inventory  Completeness  Issues 

Delaware  has  a  SIP  that  will  ensure 
that  the  requirements  of  section 
182(a)(1)  for  emission  inventory 
measures  are  adequately  met.  To 
comply  with  the  emission  inventory 
requirements,  the  state  submitted 
complete  inventories  containing  point, 
area,  biogenic,  on-road,  and  non-road 
mobile  source  data,  and  accompanying 
documentation.  Emissions  from  these 
groupings  of  sources  are  presented  in 
the  tables  below. 


NAA 

Area  source 
emissions 

Point 

source 

emissions 

On-Road 

mot}ile 
emissions 

Noo-Road 

motMie 
emissions 

Biogenic 

Total 
emissions 

N«w  Castle  County  Ozona  Season  Emissions  In  Tons  Per  Day 

VOC.._ 

NOx  

34.75 

5.40 

21.91 

27.08 
85.77 
40.72 

35.28 

27.06 

245.40 

16.67 
•18.78 
104.24 

17.51 
N/A 
N/A 

131.30 
137  00 

CO  

412.27 

Kent  County  Ozone  Season  Emissions  in  Tons  Per  Day 

VOC 

NOx  ....»- - -. 

CO 

12.96 
1.20 
8.47 

3.24 
6.13 
0.51 

13.07 

10.62 

100.51 

3.50 

7.89 

20.25 

32.46 
N/A 
N/A 

65.23 

25.84 

129.73 

Sussex  County  Ozone  Season  Emissions  In  Tons  Per  Day 

VOC 

17.31 
1.78 
8.25 

6.28 

54.24 

1.68 

20.71 

16.66 

154.39 

3.34 

7.01 

21.86 

45.99 
N/A 
N/A 

93  62 

NOx  ~ 

CO  



79.68 
186.18 

EPA  has  determined  that  the 
submittals  made  by  Delaware  satisfies 
the  relevant  requirements  of  the  CAA. 
EPA's  detailed  review  of  the  emission 
inventories  are  contained  in  Technical 
Support  Docimients  which  are  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  rule. 

EPA  is  approving  the  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  become  effective  March  25, 


1996  unless,  by  February  23,  1996, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  EPA 
will  pubUsh  a  document  in  the  Federal 
Register  withdrawing  this  rule  before 
the  effective  date.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  en  March  25.  1996. 


UI.  Final  Action 

EPA  is  approving  revisions  to  the 
Delaware  SIP  to  include  1990  base  year 
emission  inventories  for  the  ozone 
nonattainment  areas  within  the  state. 
The  inventories  consist  of  point,  area, 
non-road  mobile,  biogenics  and  on-road 
mobile  source  emissions  for  VOC,  NOx 
and  CO. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu* 
request  for  revision  of  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


UMI 


Under  the  Regulatory  Flexibility  Act. 
5  use  fion  et  seq.,  FPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  writh  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  fi-om  this  action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 


procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  25,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This-action, 
regarding  Delaware  emission 
inventories,  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  27, 1995. 
Stanley  Laskowsid, 
Acting  Regional  Administrator,  Region  IE. 

Part  52.  Chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— ^AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  t- 


5  ware 


2.  Section  52.423  is  added  to  read  as 
follows: 

§  52  423     •??:  B  3se  Year  Emission 
inventory. 

EPA  approves  as  a  revision  to  the 
Delaware  State  Implementation  Plan  the 
1990  base  year  emission  inventories  for 
the  Delaware  ozone  nonattainment  areas 
submitted  by  the  Secretary  of  the 
Department  of  Natural  Resources  and 
Environmental  Control  on  May  27, 
1994.  This  submittal  consists  of  the 
1990  base  year  point,  area,  non-road 
mobile,  biogenic  and  on-road  mobile 
source  emission  inventories  in  area  for 
the  following  pollutants:  volatile 
organic  compounds  (VOC),  carbon 


monoxide  (CO),  and  oxides  of  nitrogen 

(NOx). 

[FR  Doc.  96-920  Filed  T-23-96;  8:45  am) 

BILUNC  CODE  SS«(>-6fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1004 
RIN  0991-AA73 

Health  Care  Programs:  Fraud  and 
Abuse;  Revisions  to  the  PRO 
Sanctions  Process 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  corrects  a 
technical  error  that  appeared  in  42  CFR 
part  1004  of  the  final  rule  published  in 
the  Federal  Register  on  December  12, 
1995  (60  FR  63634).  The  final  rule  was 
designed  to  revise  and  update  the 
procedures  governing  the  imposition 
and  adjudication  of  program  sanctions 
predicated  on  recommendations  of  State 
Utilization  and  Quality  Control  Peer 
Review  Organizations.  Specifically,  this 
correction  notice  sets  forth  the  corrected 
text  for  section  1004.110(f)  which 
contained  a  typographical  error  in 
subparagraph  (2). 
EFFECTIVE  DATE:  January  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  Schaer,  (202)  619-0089. 
SUPPLEMENTARY  INFORMATION:  hi  the  OIG 
final  regulations  published  in  the 
Federal  Register  on  Decemtier  12,  1995, 
revising  42  CFR  part  1004,  a  technical 
error  was  inadvertently  made  on  page 
63644,  column  one,  in  setting  forth  the 
text  in  section  1004.110,  Notice  of 
sanction.  As  corrected,  section 
1004.110(f)  should  read  as  follows: 

§1004.110    Notice  of  sanction. 

***** 

(f)  If  an  exclusion  sanction  is 
effectuated  because  a  decision  was  not 
made  within  120  days  after  receipt  of 
the  PRO  recommendation,  notification 
is  as  follows — 

(1)  As  soon  as  possible  after  the  120th 
day,  the  OIG  will  issue  a  notice  to  the 
practitioner  or  other  person,  in 
compliance  with  the  requirements  of 
paragraph  (c)  of  this  section,  affirming 
the  PRO  recommendation  based  on  the 
OIG's  review  of  the  case,  and  that  the 
exclusion  is  effective  20  days  from  the 
date  of  the  notice;  and 

(2)  Notice  of  sanction  is  also  provided 
as  specified  in  paragraph  (e)  of  this 
section. 
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Joei  fay  Schaer, 

Regulations  Officer. 

[FR  Uoc.  96-911  Filed  1-23-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Chapter  X 

[STB  Ex  Parte  No.  525] 

Surface  Transportation  Board; 
Transfer  of  Regulations  from  the 
Interstate  Commerce  Commission  to 
the  Surface  Transportation  Board 
Pursuant  to  the  ICC  Termination  Act  of 
1995 

AGENCY:  Surface  Transportation  Board. 
action:  Final  rule. 

SUMMARY:  Effective  January  1,  1996,  the 
ICC  Termination  Act  of  1995  (the  Act), 
abolished  the  Interstate  Commerce 
Commission  (the  Commission)  and 
established  within  the  Department  of 
Transportation  (DOT)  the  Surface 
Transportation  Board  (the  Board).  The 
Act  provides  that  the  Board  shall 
perform  a  number  of  functions 
previously  performed  by  the 
Commission.  The  Act  further  provides 
that,  with  certain  exceptions,  all 
regulations  previously  issued  by  the 
Commission  shall  continue  in  effect 
according  to  their  terms  until  modified 
or  terminated.  The  Board  is  therefore 
changing  the  name  of  the  agency  in  the 
heading  of  the  chapter  in  which  the 
Commission's  (now  the  Board's) 
regulations  are  issued,  chapter  X  of 
subtitle  B  of  title  49  of  the  Code  of 
Federal  Regulations. 

EFFECTIVE  DATE:  January  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired;  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  Effective 
January  1,  1996,  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88,  109 
Stat.  803,  abolished  the  Commission 
and  established  the  Board  within  DOT. 
See  Act  sections  2  (effective  date)  and 
101  (abolition  of  the  Commission).  See 
also  49  U.S.C.  701  (establishment  of  the 
Board  within  EXDT),  as  added  by  Act 
section  201(a). 

The  Act  provides  that,  with  certain 
exceptions,  all  regulations  previously 
issued  by  the  Commission  and  in  effect 
oh  January  1,  1996,  shall  continue  in 
effect  according  to  their  terms  until 
modified,  terminated,  superseded,  set 
aside,  or  revoked  in  accordance  with 
law  by  the  Board,  any  other  authorized 
official,  a  court  of  competent 


jurisdiction,  or  operation  of  law   r>t'f  aci 
!>«n;tiuii  204(d). 

The  Act  further  provides  that,  except 
as  otherwise  provided  in  the  Act  or  in 
the  amendments  made  thereby,  the 
Board  shall  perform  all  functions  that, 
immediately  prior  to  January  1,  1996, 
were  functions  of  the  Commission  or 
were  performed  by  any  officer  or 
employee  of  the  Commission  in  the 
capacity  as  such  officer  or  employee. 
See  49  U.S.C.  702,  as  added  by  Act 
section  201(a).  See  also  49  U.S.C.  721(a) 
(authority  of  the  Board  to  prescribe 
regulations),  also  as  added  by  Act 
section  201(a). 

Because  the  regulations  previously 
issued  by  the  Commission  are  now 
subject,  for  the  most  part,  to  the 
jurisdiction  of  the  Board,  the  Board,  by 
the  action  taken  here,  is  changing  the 
name  of  the  agency  in  the  heading  of  the 
chapter  in  which  the  Board's  (formerly 
the  Commission's)  regulations  are 
issued,  chapter  X  of  subtitle  B  of  title  49 
of  the  Code  of  Federal  Regulations. 
Because  this  action  merely  reflects,  and 
is  required  by,  the  enactment  of  the  Act 
and  will  not  have  an  adverse  effect  on 
the  interests  of  any  person,  this  action 
will  be  deemed  to  be  effective  as  of 
January  1,  1996. 

The  Act  makes  numerous  and 
substantial  changes  in  subtitle  IV  of  title 
49,  United  States  Code,  and  the  Board 
intends  to  proceed,  as  expeditiously  as 
its  resources  allow,  to  issue  certain  new 
regulations  required  by  the  Act  and  to 
conform  its  old  regulations  to  the 
changes  in  the  laws  it  administers.  The 
actions  taken  in  issuing  new  regulations 
and  in  revising  old  regulations  will  be, 
to  varying  degrees,  substantive  in 
nature.  The  action  taken  today,  by 
contrast,  is  ministerial  in  nature:  it 
simply  changes  the  name  of  the  agency 
in  the  heading  of  chapter  X. 

All  persons  referencing  the  chapter  X 
regulations  should  be  advised  that 
certain  of  these  regulations  will 
henceforth  be  administered,  in  whole  or 
in  part,  by  the  Secretary  of 
Transportation.  Such  regulations  will 
ultimately  be  removed  from  this 
chapter.  See  49  U.S.C.  13101  to  14914 
(authority  of  the  Secretary  of 
Transportation  to  administer,  in  f>art,  49 
U.S.C.  Subtitle  IV,  Part  B),  as  added  by 
Act  section  103. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  18, 1996. 


tJy  the  Board,  Chairman  Morgan.  Vice 
Qiainnan  Simmons,  and  Board  Member 
Owen. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a).  title  49,  subtitle  B  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  the  heading  for  chapter  X  to 
read  as  follows: 

CHAPTER  X— SURFACE 
TRANSPORTATION  BOARD.  DEPARTMENT 
OF  TRANSPORTATION 
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Federal  Highway  Administration 

49  CFR  Parts  382,  385,  391,  393,  and 
397 

RIN2125-AD71 

Federal  Motor  Carrier  Safety 
Regulations;  Technical  Amendments 

AGENCY:  Federal  Highway 
Administration  (FHWA),'D0T. 
ACTION:  Final  rule;  tetihnical 
amendments. 

SUMMARY:  This  document  makes 
technical  amendments  to  various 
sections  of  the  Federal  Motor  Carrier 
Safety  Regulations  to  correct  erroneous 
cross-references  and  to  amend 
references  in  which  the  regulations 
referenced  have  been  redesignated  or 
removed.  In  addition,  a  cautionary  note 
is  added  to  appendix  B  of  49  CFR 
chapter  III,  subchapter  B,  to  alert  users 
of  the  CFR,  that  this  appendix  relates 
solely  to  Federal  authority,  has  no 
application  to  a  State's  authority  to 
enforce  adopted  regulations,  and  is  not 
to  be  included  in  its  present  form  in  any 
general  adoption  of  the  regulations  by 
the  States. 

EFFECTIVE  DATE:  January  24,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Neill  Thomas,  (202)  366-^009.  Office  of 
Motor  Carrier  Research  and  Standards, 
or  Paul  L.  Brerman,  Office  of  Chief 
Counsel.  (202)  366-0834.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
hohdays. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Analyses  and  Notices 

Because  this  final  rule  simply  amends 
various  sections  of  the  Federal  Motor 
Carrier  Safety  Regulations  to  correct 
erroneous  cross-references  and  to  insert 
a  missing  subpart  heading,  the  FFIWA 
believes  that  prior  notice  and 
opportunity  for  comment  are 


unnecessary  under  5  U.S.C.  553(b)(3)(B). 
Similarly,  due  to  the  editorial  nature  of 
this  final  rule,  the  FHWA  has 
determined  that  prior  notice  and 
opportunity  for  comment  are  not^ 
required  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  not  anticipated  that 
provision  of  a  comment  period  would 
result  in  the  receipt  of  useful 
information.  In  this  final  rule,  the 
FHWA  is  not  exercising  discretion  in  a 
way  that  could  be  meaningfully  affected 
by  public  comment. 

hi  addition,  the  FHWA  finds  that 
good  cause  exists  to  dispense  with  the 
30-day  delay  in  the  effective  date 
required  by  5  U.S.C.  553(d)  due  to  the 
minor  and  technical  nature  of  these 
amendments.  Thus,  the  FHWA  is 
proceeding  directly  with  a  final  rule 
which  will  be  effective  on  its  date  of 
publication. 

Executive  Order  128f.ti    Ke„"i>ii'ir\ 
Planning  and  Review    .iniiOl)' 
Regulatory  Policies  .i-u;  Pioi  cfiures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatory 
action  under  Executive  Order  12866  nor 
a  significant  rulemaking  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  It  is 
anticipated  that  the  economic  impact  of 
this  action  will  not  be  substantial 
because  this  rule  simply  makes  minor, 
technical  corrections  to  the  Federal 
Motor  Carrier  Safety  Regulations. 
Therefore,  a  full  regulatory  evaluation  is 
not  warranted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  upon  this 
evaluation,  the  FHWA  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial . 
number  of  small  entities. , 

Executive  Order  12612  (Fedrrait'-m 
Assessment) 

The  FHWA  has  reviewed  this  action 
taensUre  its  compliance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  rulemaking  does 
not  raise  sufficient  federalism  issues  to 
warrant  the  preparation  of  a  separate 
Federalism  Assessment.  This  final  rule 
will  not  preempt  any  State  law  or  State 
regulation,  and  no  additional  costs  or 
burdens  wrill  be  imposed  on  the  States. 
In  addition,  this  rule  will  have  no  effect 
on  the  States'  ability  to  discharge 
traditional  State  governmental 
functions. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Number  20.205,  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 

tVii*;  TiroLiram 

Faperwuik  kt-duction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  3501- 
3520. 

National  F  n\  ironmental  Policy  Act 

The  agency  has  reviewed  this  action 
to  ensure  compliance  with  the  National 
Environmental  Policy  Act  of  1960  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment.  Thus, 
an  environmental  impact  statement  is 
not  required. 

Kf'f^ulaiion  Mf-ntification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  49  CFR  Parts  382, 

i85,  391    39)    ,uid  397 

Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle  safety. 

Ucned  on:  January  5,  1996. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

The  FHWA  hereby  amends  49  CFR 

chapter  III  as  set  forth  below. 

PART  382— [AMENDED] 

1.  The  authority  citation  for  part  382 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  31133,  31136,  31301 
et  seq  ,  j  1502;  49  CFR  1.48. 

2.  In  §  382.107,  in  the  introductory 
text,  the  words  "or  §  40.73"  are 
removed. 

PART  3S5— [AMENDED] 

3.  The  authority  citation  for  part  385 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  104,  504,  521(b)(5)(A), 
5113.  31136,  31144.  31502;  and  49  CFR  1.48. 


§385.17    [Amended] 

4.  In  §  385.17,  paragraph  (a)  is 
amended  by  removing  the  reference 
"§  390.40"  and  adding  in  lieu  thereof 
the  reference  "§  390.27". 

PART  391— [AMENDED] 

5.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  504.  31133,  31136, 
and  31502;  and  49  CFR  1.48. 

§391.49    [Amended] 

6.  In  §  391.49,  paragraph  (b)  is 
amended  by  removing  the  two 
references  to  "§  390.40"  and  adding  the 
reference  "§  390.27"  in  their  stead. 

PART  393— [AMENDED] 

7.  The  authority  citation  for  part  393 
continues  to  read  as  follows: 

Authority:  Section  1041(b)  of  Pub.  L.  102- 
240,  105  Stat.  1914,  1993  (1991);  49  U.S.C 
31136  and  31502;  49  CFR  1.48. 

§  393.25    [Amended] 

8.  hi  §  393.25,  paragraph  (b)  is 
amended  by  removing  the  reference 
"%  393.18"  and  adding  in  lieu  thereof 
the  reference  "§393.11". 

§393.42    [Amended] 

9.  In  §  393.42,  paragraph  (b)(2)  is 
amended  by  removing  the  reference 
"§  393.7(a)(3)"  and  adding  in  Heu 
thereof  the  reference  "§  393.71(a)(3)". 

PART  397— [AMENDED] 

10.  The  authority  citation  for  part  397 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101  et  seq.;  and  49 
CFR  1.48. 

11.  In  part  397,  subpart  A  is  amended 
to  add  the  heading: 

Subpart  A — General 

Appendix  B — [Amended] 

12.  In  Appendix  B  to  subchapter  B  of 
Chapter  III,  add  after  the  heading  the 
following: 

Appendix  B  to  Subchapter  B — Special 
Agents 

Cautionary  note:  This  appendix  relates 
only  to  Federal  authority  to  enforce  the 
regulations  in  this  subchapter.  In  its  present 
form,  it  has  no  application  for  the  States  and 
is  not  to  be  included  in  any  adoption  of  these 
regulations  by  State  authorities  as  a  condition 
of  eligibility  for  grants  under  part  350  of  this 
chapter. 
***** 

[FR  Doc.  96-861  Filed  1-23-96;  8:45  am] 
BILUNG  CODE  4910-22-M 


UMI 


1844       Federal  Register  /  Vol.  61,  No.  16  /  Wednesday.  January  24,  1996  /  Rules  and  Regulations 


I 
Kf'^ister 


Rl    No    in      Wednesday,  January  24.  1996  /  Rules  and  Regulations       1845 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  676 

[Docket  No.  951002243-6004-02;  I.D. 
092695B] 

RIN064e-AG99 

Limited  Access  Management  of 

f^cvd'^'-al  Fisheries  In  and  Off  of  Alaska; 
.Relieving  Transfer  Restrictions  on 
Individual  Fishing  Quota  Shares 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMIiIARY:  NMFS  issues  a  final  rule  that 
would  implement  Amendment  32  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  36  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA).  This  final  rule  is 
necessary  to  facilitate  full  utilization  of 
the  allocated  resources  managed  under 
the  Individual  Fishing  Quota  (IFQ) 
Program  for  the  Pacific  halibut  and 
sablefish  fixed  gear  fisheries  in  and  off 
of  Alaska  and  is  intended  to  relieve 
transfer  restrictions  on  Community 
Development  Quota  compensation 
quota  shares  (CDQ  compensation  QS), 
thereby  allowing  transfers  to  persons 
that  could  use  the  resulting  IFQ  to 
harvest  the  resource. 
EFFECTIVE  DATE:  February  23. 1996. 
ADDRESSES:  Copies  of  the  final  rule  and 
the  Regulatory  Impact  Review  (RIR)  for 
this  action  may  be  obtained  from: 
Fisheries  Management  Division,  Alaska 
Region.  NMFS.  709  W.  9th  Street.  Room 
453.  Juneau.  AK  99801.  or  P.O.  Box 
21668.  Juneau.  AK  99802.  Attention: 
Lori  J.  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-585-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  IFQ  Program  for  the  Pacific 
halibut  [Hippoglossus  stenolepis)  and 
sablefish  [Anoplopoma  fimbria]  fixed 
gear  fisheries  in  the  areas  defined  in  50 
CFR  676.10  (b)  and  (c)  is  a  regulatory 
regime  recommended  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  to  promote  the  conservation 
and  management  of  these  fisheries  and 
to  further  the  objectives  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  the  Northern 
Pacific  Halibut  Act.  Persons  holding 


quota  share  (QS),  which  represents  a 
transferable  har\'est  privilege,  receive  an 
annual  allocation  of  IFQ.  Persons 
receiving  an  annual  allocation  of  IFQ 
are  authorized  to  harvest,  within 
specified  limitations.  IFQ  species. 
Further  information  on  the 
implementation  of  the  IFQ  Program,  and 
the  rationale  supporting  it.  is  contained 
in  the  preamble  to  the  final  rule 
implementing  the  IFQ  Program 
published  November  9.  1993  (58  FR 
59375).  Additions  and/or  changes  to  the 
final  rule  implementing  the  IFQ 
Program  were  published  June  1.  1994 
(59  FR  28281);  August  24.  1994  (59  FR 
43502).  corrected  October  13.  1994  (59 
FR  51874);  October  7.  1994  (59  FR 
51135);  February  2.  1995  (60  FR  6448); 
March  3.  1995  (60  FR  11916);  March  6. 
1995  (60  FR  12152);  May  5.  1995  (60  FR 
22307);  and  August  31,  1995  (60  FR 
45378). 

The  CDQ  Program  for  Pacific  halibut 
and  sablefish  was  proposed  and 
implemented  in  conjunction  with  the 
IFQ  Program.  The  CDQ  Program 
apportioned  designated  percentages  of 
the  annual  fixed  gear  total  allowable 
catch  (TAG)  for  halibut  and  sablefish  to 
eligible  western  Alaska  communities. 
The  harvest  of  these  designated 
percentages  was  intended  to  provide 
residents  of  eligible  communities  with 
stable,  long-term  employment  and  to 
increase  the  participation  of  residents  of 
eUgible  communities  in  near-shore 
fisheries. 

Apportioning  designated  percentages 
of  the  annual  fixed  gear  TAC  for  Pacific 
halibut  and  sablefish  to  eligible  western 
Alaska  communities  reduced  the 
amount  of  that  TAC  available  for  harvest 
by  persons  receiving  annual  allocations 
of  IFQ.  Therefore.  CDQ  compensation 
QS  were  issued  as  partial  compensation 
to  persons  who  received  QS  in  CDQ 
areas,  because  the  amount  of  Pacific 
halibut  and  sablefish  available  for 
harvest  with  IFQ  in  CDQ  areas  was 
reduced. 

The  final  rule  implementing 
Amendments  32  and  36  is  intended  to 
increase  the  remunerative  value  of  CDQ 
compensation  QS  by  relieving  the 
existing  transfer  restrictions  on  initial 
recipients  of  those  shares.  Transfer 
restrictions  are  relieved  by  (1) 
exempting  some  CDQ  compensation  QS 
from  the  block  provision,  and  (2) 
allowing  some  CDQ  compensation  QS  to 
be  transferred  across  vessel  length 
categories. 

Exemption  From  the  Block  Provision 

The  block  provision  was  added  to  the 
IFQ  Program  to  prevent  excessive 
consolidation  of  fishing  privileges,  to 
promote  higher  levels  of  harvesting 


employment,  and  to  provide  diversity  in 
fishing  operations  participating  in  the 
IFQ  program.  Preventing  excessive 
consolidation  was  accomplished  by  (1)  -' 
issuing  as  a  block  all  initial  allocations 
of  QS  that  represented  less  than  20,000 
lb  (9  mt)  of  IFQ  based  on  the  1994  TAC 
and  (2)  restricting  persons  from  holding 
more  than  two  blocks  for  each  IFQ 
species  and  IFQ  regulatory  area.  One 
unintended  effect  was  the  blocking  of 
all  CDQ  compensation  QS. 

Blocked  CDQ  compensation  QS, 
especially  small  blocks  (several  pounds 
to  several  hundred  pounds  of  IFQ),  is 
difficult  to  market  because  any  block,  no 
matter  how  small,  is  counted  as  part  of 
the  two-block  restriction.  This  difficulty 
in  marketing  is  contrary  to  the  purpose 
of  CDQ  compensation  QS,  which  is  to 
compensate  persons  that  received  less 
QS  in  their  traditional  fishing  areas 
because  of  allocations  of  the  TAC  to  the 
CDQ  Program.  Exempting  CDQ 
compensation  QS  from  the  block 
provision  provides  greater  flexibility  to 
persons  that  plan  to  transfer  their  CDQ 
compensation  QS. 

Transfer  Across  Catcher  Vessel  Length 
Categories 

The  Council  included  vessel  length 
categories  in  the  IFQ  Program  because  of 
significant  public  concern  that  harvest 
privileges  would  be  consoUdated 
excessively  into  large  vessel  fishing 
operations.  By  restricting  transfers 
across  vessel  length  categories,  the 
Council  ensured  that  the  fixed  gear 
fishing  fleet  would  remain  relatively 
diversified  and  similar  in  overall 
character  to  the  fleet  prior  to  the 
program's  implementation.  The  Council 
determined  that  maintaining  a 
diversified  fleet  was  critical  to  the 
socioeconomic  well-being  of  coastal 
communities  in  Alaska  that  rely,  in  part, 
on  the  small  vessel  fleet  as  a  source  of 
revenue. 

This  objective  would  not  be 
contradicted  by  a  1-year  period  of  relief 
from  the  restriction  against  transferring 
across  vessel  length  categories.  Another 
vessel  category  designated  by  fish 
product  type  (Category  "A" — vessels  of 
any  length  authorized  to  process  IFQ 
species)  was  also  included  in  the  IFQ 
Program;  however,  because  Category 
"A"  is  not  restricted  by  length  it  is  not 
included  in  the  1-year  period  of  relief. 
A  large  portion  of  the  CDQ 
compensation  QS  recipients  are  small 
vessel  operators  based  in  coastal 
communities  located  on  the  Bering  Sea. 
This  action  would  enable  small  vessel 
operators  in  the  BSAI  management  area 
for  sablefish  and  in  IFQ  regulatory  areas 
4A,  4B,  4C,  and  4D  for  halibut  to 
transfer  their  CDQ  compensation  QS  in 
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the  GOA  to  larger  vessel  operators  who, 
in  turn,  could  transfer  their  initially 
issued  QS  in  the  BSAI  management  area 
for  sablefish  and  in  IFQ  regulator\'  areas 
4A,  4B,  4C,  and  4D  for  halibut  to  "the 
small  vessel  operators.  The  coastal 
communities  that  rely  on  the  small 
vessel  fleet  would  be  benefited  by 
having  IFQ  in  more  accessible  areas. 
Further,  this  action  would  not 
significantly  change  the  overall 
character  of  the  fleet  because  CDQ 
compensation  QS  accounts  for  less  than 
3  percent  of  the  total  amount  of  QS; 
therefore,  the  net  gain  or  loss  in  any  one 
vessel  length  category  likely  would  be 
insignificant. 

Comments  on  and  Changes  to  the 
Proposed  Rule 

NMFS  received  no  comments  on  the 
proposed  rule.  As  no  changes  were 
suggested,  NMFS  has  determined  that 
the  rule,  as  proposed,  implements 
Amendments  32  and  36  as  intended  by 
the  Council.  The  final  rule  contains  two 
wording  changes  from  the  proposed 
rule.  Both  changes  were  for  clarification 
only;  the  effects  of  the  regulations  in  the 
final  rule  are  the  same  as  were 
proposed. 

Classification 

An  RIR  was  prepared  for  this  final 
rule  that  describes  the  management 
background,  the  purpose  and  need  for 
action,  the  management  action 
alternatives,  and  the  social  impacts  of 
the  alternatives.  The  RIR  also  estimates 
the  total  number  of  small  entities 
affected  by  this  action,  and  analyzes  the 
economic  impact  on  those  small 
entities.  Copies  of  the  RIR  can  be 
obtained  from  NMFS  (see  ADDRESSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  has  been  categorically 
excluded  from  further  environmental 
assessment  pursuant  to  NOAA 
Administrative  Order  216-6,  section 
6.02b.3.(b)(ii)(aa)  because  the  actions 
pursuant  to  this  rule  do  not  result  in  a 
significant  change  in  the  original  IFQ 
Program. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number.  This  final  rule 


will  not  change  the  collection  of 
information  approved  by  0MB,  0MB 
Control  Number  0648-0272,  fur  the 
Pacific  halibut  and  sablefish  IFQ 
Program. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  676 

Alaska  fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  18, 1996. 
Gary  Matlock, 

Pmgrnm  Managemant  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  amended 
as  follows: 

PART  67&— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
et  seq. 

2.  In  §  676.21,  paragraph  (h)  is  added 
to  read  as  follows: 

§676  21     Transfer  of  QS  and  IFQ. 

*  * 

(h)  Transfer  across  catcher  vessel 
categories.  (1)  Persons  issued  CDQ 
compensation  QS  in  a  catcher  vessel 
category,  pursuant  to  §676.24(i),  and  in 
an  IFQ  regulatory  area  in  which  they  do 
not  hold  QS  other  than  CDQ 
compensation  QS,  may  use  that  CDQ 
compensation  QS  on  any  catcher  vessel. 
This  exemption  from  catcher  vessel 
categories  ends  upon  the  first  transfer  of 
the  CDQ  compensation  QS.  CDQ 
compensation  QS  being  transferred  will 
be  permanently  assigned  to  a  specific 
catcher  vessel  category  as  designated  by 
the  person  receiving  the  transfer. 

(2)  (Applicable  until  February  24, 
1997).  Catcher  vessel  QS  transferred  as 
partial  or  total  consideration  for  the 
transfer  of  CDQ  compensation  QS  may 
be  redesignated  into  a  new  catcher 
vessel  category  if  the  CDQ 
compensation  QS  being  transferred  can 
be  used  on  any  catcher  vessel  pursuant 
to  the  exemption  in  paragraph  (h)(1)  of 
this  section  and  the  person  to  which 
that  CDQ  compensation  QS  was  issued 
is  party  to  the  transfer. 

(3)  For  purposes  of  this  paragraph  (h), 
CDQ  compensation  QS  is  quota  share 
issued  as  compensation  for  Pacific 
halibut  and  sablefish  harvest  privileges 
foregone  due  to  the  CDQ  Program,  as 
provided  in  §676.24(1). 

3.  In  §  676.22,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  676.22    Limitations  on  use  of  QS  and  IFQ. 

(a)  The  QS  or  IFQ  specified  for  one 
IFQ  regulatory  area  and  one  vessel 
category  must  not  be  used  in  a  different 
IFQ  regulatory  area  or  vessel  category, 
except  as  provided  in  paragraph  (i)(3)  of 
this  section,  or  in  §  676.21(h)(1). 


4.  In  §  676.24,  paragraph  (i)(3)  is 
revised  to  read  as  follows: 

§676.24    Western  Alaska  Community 
Development  Quota  Program. 


(i)*   *  * 

(3)  Persons  initially  issued  QS  for  IFQ 
regulatory  areas  in  which  a  portion  of 
the  TAC  is  allocated  to  the  CDQ 
Program  will  be  compensated  for 
halibut  and  sablefish  harvest  privileges 
foregone  due  to  the  CDQ  Program.  If  a 
person  does  not  hold  QS  in  an  IFQ 
regulatory  area  on  the  date 
compensation  is  issued,  that  person's 
compensation  will  be  issued  as 
unblocked.  If  a  person  does  hold  QS  in 
an  IFQ  regulatory  area  on  the  date 
compensation  is  issued,  that  person's 
compensation  will  be  added  to  their 
existing  QS  in  that  IFQ  regulatory  area. 
The  resulting  QS  amount  will  be 
blocked  or  unblocked  according  to  the 
criteria  found  at  §  676.20(a). 
Compensation  will  be  calculated  for 
each  non-CIXi  area  using  the  following 
formula: 

Qn=(QcxQSPnxRATE)  / 

(SUMcDQ  -  [RATExSUMtacI 
([1-RATE]xTACave) 
(QSPcxICDQpcT- RATED 

Where: 

QN=quota  share  in  non-CDQ  area 

Qc=quota  share  in  CDQ  area 

QSPN=quota  share  pool  in  non-CDQ 
area  (as  existing  on  January  31, 
1995) 

RATE=SUMcDo/average  of  the  TAC 
(1988-1994)  for  all  CDQ  and  non- 
CDQ  areas 

TACAVE=average  of  the  TAC  (198&- 
1994)  for  CDQ  area 

QSPc=quota  share  pool  in  CDQ  area  (as 
existing  on  January  31,  1995) 

CDQpcT=CDQ  percentage  for  CDQ  area 

SUMcDQ=sum  (TACavexCDQpctI 

SUMTAC=sum  (TACaveI 

«         *         *         *         • 
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50  CFR  Parts  217  and  227 

[Doclwt  No.  960116009-6009-01;  I.D. 
110695D} 

RIN  0648-AE12 

S«a  Turtle  Conservation;  Restrictions 

Applicable  to  Fishery  Activities; 
Summer  Flounder  Fishery-Sea  Turtle 
Protection  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Final  rule. 

SUMMARY:  This  Rnal  rule  requires 
simimer  flounder  bottom  trawlers  to 
have  a  NMFS-approved  turtle  excluder 
device  (TED)  installed  in  any  net  that  is 
rigged  for  fishing  in  the  waters  off 
Virginia  and  North  CaroUna  from  STOS' 
N.  lat.  (Cape  Charles.  VA)  southward  to 
aa'as'  N.  lat.  (North  Carolina-South 
Carolina  border)  year  round,  except  for 
trawlers  north  of  35°46.r  N.  lat.  (Oregon 
Inlet,  NC),  which  are  exempt  from  this 
requirement  from  January  1 5  through 
March  15  each  year.  However  due  to 
unavoidable  delays,  the  exemption  from 
this  requirement  in  1996  begins  on 
January  23.  1996.  This  final  rule  allows 
the  summer  flounder  bottom  trawl 
fishery  to  continue  fishing  while 
providing  adequate  protection  to 
endangered  and  threatened  sea  turtles. 
EFFECTIVE  DATE:  January  23,  1996. 
ADDRESSES:  Requests  for  copies  of  the 
environmental  assessment  (EA)  or 
Biological  Opinion  prepared  for  this 
rule  should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  813-570-5312.  or 
Phil  Williams.  301-713-1401.  or  Doug 
Beach.  508-281-9291. 
SUPPt-EMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973.  16  U.S.C.  1531  et 
seq.  (ESA).  According  to  the  1990  report 
on  the  decline  of  sea  turtles,  published 
by  the  National  Academy  of  Sciences, 
incidental  capture  in  shrimp  trawls  is 
by  far  the  leading  cause  of  human- 
induced  mortality  to  sea  turtles  in  the 
water.  However,  collectively,  activities 
in  non-shrimp  fisheries,  which  include 
the  summer  flounder  bottom  trawl 
fishery,  constitute  the  second  largest 
source. 


In  a  1991  biological  opinion  in 
conjunction  with  Amendment  2  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery,  NMFS 
concluded  that  the  unrestricted 
operation  of  this  fishery  is  likely  to 
jeopardize  the  continued  existence  of 
the  Kemp's  ridley  sea  turtle,  and 
provided,  as  a  reasonable  and  prudent 
alternative,  the  use  of  tow-time  limits 
and  an  observer  program.  Additional 
measures  pursuant  to  the  sea  turtle 
conservation  regulations  at  50  CFR  part 
227  required  the  use  of  TEDs  by  the 
summer  flounder  fishery  in  certain  areas 
in  which  bottom  trawling  occurred 
when  sea  turtles  were  present. 

NMFS  has  taken  a  series  of  actions  to 
require  the  use  of  TEDs  in  the  bottom 
trawl  fishery  for  summer  flounder  from 
37''05'  N.  lat.  (Cape  Charles.  VA) 
southward  to  33''35'  N.  lat.  (North 
Carolina-South  Carolina  border), 
defined  as  the  "summer  flounder 
fishery-sea  turtle  protection  area" 
(hereinafter  referred  to  as  the  protection 
area)  and  to  require  vessels  to  carry  an 
observer,  if  requested  to  do  so.  These 
requirements  were  initially  effective 
November  15.  1992,  through  December 

15,  1992  (57  FR  53603.  November  12, 
1992).  were  extended  from  December 

16.  1992.  through  January  14,  1993  (57 
FR  60135,  December  18,  1992),  were 
modified  and  extended  from  January  7. 
1993,  through  February  8,  1993  (58  FR 
4088.  January  13.  1993).  and  were 
extended  from.  February  10,  1993, 
through  April  10,  1993  (58  FR  5884. 
February  16.  1993).  On  September  20. 
1993  (58  FR  48797)  an  interim  final  rule 
again  required  TED  use  by  summer 
flounder  trawlers  in  the  bottom  trawl 
fishery  for  summer  flounder  in  the 
protection  area  defined  above.  On 
March  7,  1994  (59  FR  10584)  the 
northern  boundary  of  the  protection 
area  was  moved  south  for  a  60-day 
period  to  Oregon  Inlet,  NC.  The  specific 
requirements,  their  background  and 
rationale,  comments  and  responses  to 
comments,  and  summaries  of  pertinent 
biological  opinions  were  included  in  the 
cited  Federal  Register  publications  and 
are  not  repeated  here.  In  addition, 
NMFS  approved  the  Flounder  TED 
described  at  50  CFR  227.72(e)(4)(ii)(A) 
on  October  20,  1993  (58  FR  54066)  that 
was  developed  specifically  for  use  in 
the  summer  flounder  bottom  trawl 
fishery. 

Sea  Turtle/Fisheries  Interactions 

NMFS  has  determined,  based  on  past 
interactions  between  sea  turtles  and  the 
summer  flounder  fishery,  that  bottom 
trawl  nets  fished  without  TEDs  for 
summer  flounder  can  capture  sea  turtles 
at  a  rate  comparable  with  that  of  shrimp 


trawl  nets  fished  without  TEDs  along 
the  southern  U.S.  Atlantic  coast.  TED 
use  is  now  required  at  all  times  in  the 
shrimp  trawl  fishery. 

In  addition  to  documented,  observed 
takes  of  endangered  and  threatened 
species  of  sea  turtles  in  summer 
flounder  trawls,  sea  turtle  strandings  in 
North  Carolina  have  long  been 
correlated  with  the  activity  of  the 
summer  flounder  fleet.  Street  (1987) 
analyzed  sea  turtle  stranding  data  from 
1980-86  from  North  Carolina  ocean 
beaches  and  concluded  that  the  summer 
flounder  fishery  was  responsible  for  85 
jjercent  of  the  456  sea  turtle  strandings 
that  occurred  during  the  October 
through  April  period  when  the  summer 
floimder  fishery  is  active.  Even  so. 
strandings  are  a  minimal  indication  of 
actual  sea  turtle  interactions  with  • 
fishing  activities:  Dining  the  1991-92 
flounder  season,  the  number  of  dead 
tiulles  that  washed  up  on  the  beaches 
represented  a  maximum  of  7  to  13 
percent  of  the  estimated  fishery-induced 
mortalities  (Epperly  et  al.  in  press). 

In  the  montns  of  October  and 
November,  when  shallow,  nearshore 
waters  are  still  warm,  sea  turtles  and 
summer  flounder  are  present  in  higher 
numbers.  Sea  turtle  presence  is 
indicated  by  the  strandings  in  North 
Carolina  that  occur  coincidentally  with 
the  operation  of  the  summer  flounder 
bottom  trawl  fishery.  From  October 
1993  through  March  1994,  there  were  50 
sea  turtle  strandings  in  North  Carolina, 
and  in  the  1994-95  flounder  season,  75 
strandings  occurred  in  North  Carolina. 
Based  on  the  recent  observer  data  that 
document  direct  takes  in  the  summer 
flounder  fishery  and  the  presence  of  sea 
turtles  indicated  by  strandings,  NMFS 
believes  there  continues  to  be  a  need  to 
require  the  use  of  NMFS-approved  TEDs 
in  the  summer  flounder  fishery. 

NMFS  has  determined  that  the  area 
where  TEDs  must  be  used  in  the 
summer  flounder  fishery  can  be 
seasonally  decreased  with  minimal  risk 
to  sea  turtles,  based  on  temjierature- 
driven  distribution  of  turtles.  Data 
acquired  by  satellite  sensors  indicate 
that  sea  surface  temperatures  off  the 
coast  of  North  Carolina  north  of  Oregon 
Inlet  are  generally  less  than  ll'C  during 
the  months  of  January  through  March. 
Aerial  surveys  conducted  from 
November  1991  through  March  1992 
indicate  that  turtle  abundance  is  related 
to  water  temperatures,  with  most  turtles 
documented  along  the  western  edge  of 
the  Gulf  Stream  from  the  vicinity  of 
Cape  Hatteras  southward  where  water 
temperatures  were  greater  than  11°C 
(Chester  et  al..  1994:  Epperly  et  ai, 
1995).  NMFS  has  determined,  based  on 
reports  from  obser\'ers  aboard  trawlers 
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and  from  the  scientific  literature,  that 
the  probability  of  ^na  turtle  raptures  is 
minimal  when  surface  water 
temperatures  fall  below  ll''C. 

Except  for  the  cold  months  of  January 
through  March,  the  co-occurrence  of  sea 
turtles  and  bottom  trawling  activities  is 
likely  in  the  waters  off  North  Carolina 
and  Virginia.  Therefore,  NMFS  believes 
that  the  interim  final  rule  (58  FR  48797, 
September  20.  1993)  should  be  revised 
to  move  the  northern  boundary  of  the 
protection  area  south  to  Oregon  Inlet. 
NC  from  January  15  through  March  15 
each  year,  and  be  adopted  as  final. 
NMFS  will  monitor  conditions  to 
determine  if  additional  sea  turtle 
protection  measures  are  necessary. 

Multi-Species  Management 

NMFS  has  reinitiated  consultation  on 
the  Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  to  include 
the  fisheries  management  of  black  sea 
bass  and  scup  under  the  same  biological 
opinion.  Although  the  Mid-Atlantic 
Fishery  Management  Council  has 
developed  separate  management  plans 
for  the  scup  and  black  sea  bass  fisheries, 
both  NMFS  and  the  Council  have 
investigated  the  concept  of  managing 
the  summer  flounder,  scup.  and  black 
sea  bass,  fisheries  as  one  multi-species 
unit  because  the  stocks  of  these  three 
fisheries  behave  similarly  in  their 
movements  north  to  south  and  offshore 
to  inshore,  and  in  fisheries  targeting  one 
species  or  another  there  is  often  a 
bycatch  of  the  other  species.  Shepherd 
and  Terceiro's  (1994)  analysis  of 
commercial  interactions  between  the 
fisheries  showed  that  "trips  landing 
summer  flounder  without  scup  or  black 
sea  bass  were  most  frequent  (37 
percent).  The  second  largest  component 
were  trips  consisting  of  all  three  species 
(30.7  percent).  Trips  landing  only  black 
sea  bass,  only  scup  or  scup  and  black 
sea  bass  were  relatively  rare  (1.9,  4.5, 
and  4.1  percent  respectively).  Most  trips 
(56.6  percent)  landed  a  multi-species 
catch  with  at  least  two  of  the  three 
species."  This  study  included  both  the 
Mid-Atlantic  Bight  and  New  England 
waters.  Based  on  unpublished  NMFS 
general  canvass  data,  bottom  otter  trawls 
were  used  for  approximately  74  percent 
of  the  commercial  scup  and  56  percent 
of  the  commercial  black  sea  bass 
landings  for  the  period  between  1983 
and  1992.  A  portion  of  those  landings 
comes  specifically  from  flynet  gear  that 
is  used  throughout  the  September-April  . 
season  to  target  schools  of  weakfish. 
croaker,  bluefish,  scup  and  butterfish 
higher  in  the  water  column. 

NMFS  is  considering  implementing 
observer  coverage,  through  the  section  7 
ESA  process,  on  boats  targeting  these 


species  with  this  gear  type  tc  provide 
specific,  empirical  data  to  assess  the 
degree  of  interaction  with  listed  species, 
and  NMFS  is  encouraging  development 
of  a  functional  TED  for  flynets  to  fully 
assess  the  impact  of  this  gear. 

Comments  on  the  Interim  Final  Rule 

NMFS  received  a  comment  from  the 
Center  for  Marine  Conservation  during 
the  comment  period  for  the  interim  final 
rule  (58  FR  48797,  September  20,  1993). 
NMFS'  response  was  published  on 
March  7,  1994  (59  FR  10584)  and  is  not 
repeated  here.  NMFS  also  received  a 
comment  from  the  North  Carolina 
Fisheries  Association,  Inc.,  in  February, 
1995,  requesting  that  the  northern 
boundary  of  the  protection  area  be 
moved  south  automatically  each  year. 
NMFS  agrees  for  the  reasons  set  forth 
herein. 

Changes  from  the  Interim  Final  Rule 

This  final  rule  adopts  as  final  the 
provisions  of  the  interim  final  rule  (58 
FR  48797,  September  20,  1993)  with  one 
change  regarding  the  seasonal 
adjustment  of  the  northern  boundary  of 
the  protection  area. 

Summer  flounder  bottom  trawlers  in 
offshore  waters  south  of  Cape  Charles. 
VA,  to  the  North  Carolina-South 
Carolina  border,  are  required  to  have  an 
NMFS-approved  TED  installed  in  each 
net  that  is  rigged  for  fishing  in  the 
summer  flounder  fishery-sea  turtle 
protection  area  year  round  except  for 
trawlers  north  of  35''46.1'  N.  lat.  (Oregon 
Inlet,  NC)  which  are  exempt  from  the 
requirement  from  Januarj'  15  through 
March  15  each  year.  However  due  to 
unavoidable  delays,  the  exemption  from 
this  requirement  in  1996  begins  on 
January  23.  1996.  While  there  is  a  small 
risk  to  sea  turtles  associated  with  this 
exemption,  NMFS  has  determined  that 
this  risk  is  minimal  and  will  not 
jeopardize  the  continued  existence  of 
endangered  and  threatened  sea  turtles  in 
a  biological  opinion  prepared  in 
conjunction  with  this  final  rule.  While 
the  seasonal  exemption  represents  a 
change  to  the  interim  final  rule 
currently  in  force,  it  is  consistent  with 
past  NMFS  policy  and  previous 
requirements.  NMFS  moved  the 
northern  boundary  of  the  protection 
area  south  to  Oregon  Inlet  during  the 
1992-93  season  (58  FR  4088,  January 
13,  1993)  and  during  the  1993-94 
season  (59  FR  10584.  March  7,  1994). 
While  the  exemption  was  not  provided 
during  the  1994-95  season  due  to  the 
lack  of  documented  trawling  effort  in 
the  affected  area,  NMFS  believes  that  a 
permanent  seasonal  boundary  change  is 
justified.  For  these  reasons,  NMFS  is 
incorporating  the  seasonal  exemption 


from  Cape  Charles,  VA.  to  Oregon  Inlet. 
NC  in  the  final  rule.  While  previous 
rules  implementing  the  exemption  in 
1993  and  1994  were  based  primarily  on 
water  temperatures,  NMFS  believes  that 
the  exemption  in  a  permanent  rule 
should  be  based  on  fixed  dates  to 
provide  more  certainty  and  consistency 
to  fishermen.  NMFS  will,  however, 
continue  to  monitor  climatic  conditions 
such  as  water  temperature  to  ensure  that 
turtles  are  not  likely  to  be  present  in  the 
areas  where  TED  use  is  not  required. 

Based  on  this  monitoring,  NMFS  may 
determine  to  reinstate  the  TED 
requirement  north  to  Cape  Charles.  VA 
prior  to  March  15  or  invoke  additional 
conservation  measures  to^protect  sea 
turtles  pursuant  to  50  CFR  227.72(e)(6). 
Under  that  provision,  the  Assistant 
Administrator  for  Fisheries.  NOAA  (AA) 
may  at  any  time,  modify  the 
requirements  of  this  rule  through 
notification  in  the  Federal  Register,  if 
necessary,  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the  AA 
will  impose  any  necessary  additional  or 
more  stringent  measures,  if  he  or  she 
determines  that  summer  flounder  trawl 
vessels  are  having  a  significant  adverse 
affect  on  sea  turtles  and  additional  ' 
takings  are  unauthorized  pursuant  to  50 
CFR  227.72(e)(6)(ii).  Likewise, 
conservation  measures  may  be  modified 
if  the  incidental  take  for  the  fishery  is 
projected  to  reach  the  incidental  take 
level  established  by  the  biological 
opinion  for  this  rule  issued  as  a  result 
of  consultation  under  section  7  of  the 
ESA. 

The  AA  will  impose  additional 
conservation  measures  on  this  fishery  if 
the  incidental  take  level  is  approached 
or  exceeded,  or  if  significant  or 
unanticipated  levels  of  lethal  or 
nonlethal  takings  or  strandings  of  sea 
turtles  associated  with  summer  flounder 
fishing  activities  occur.  Such  additional 
measures  may  include  reinstating  the 
TED  requirement  from  Oregon  Inlet  to 
Cape  Charles  between  January  15  and 
March  15  each  year,  or  expanding  the 
restricted  area  or  the  time  during  which 
TEDs  are  required  or  impose 
requirements  to  carry  NMFS-approved 
observers  at  the  expense  of  vessel 
owners  or  operators.  The  AA  may 
withdraw  or  modify  the  requirement  for 
specific  conservation  measures  or  any 
restriction  on  fishing  activities  if  the  AA 
determines  that  such  action  is 
warranted.  Notification  of  any 
additional  sea  turtle  conservation 
measures,  will  be  published  in  the 
Federal  Register. 
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Class  ification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  interim  final  rule  with  one 
change — the  seasonal  adjustment  of  the 
northern  boundary  of  the  protection 
area — is  adopted  as  final  without  further 
notice  and  opportunity  for  further 
public  comment.  The  public  has  had 
ample  opportunity  to  comment  on  the 
boundary  adjustment  in  previous  years, 
and  these  comments  were  responded  to 
in  previous  years  (58  FR  8554,  February 
16,  1993:  58  FR  48797.  September  10, 
1993;  59  FR  10584,  March  7,  1994).  No 
useful  purpose  would  be  served  by 
providing  additional  opportunity  for 
public  comment. 

Since  the  exemption  for  trawlers 
north  of  Oregon  Inlet,  NC,  from  January 
15  to  March  15  each  year  relieves  a 
restriction  on  the  fishery,  under  5  U.S.C. 
553(d)(1),  it  is  not  subject  to  a  30-day 
delay  in  effective  date. 

The  AA  prepared  an  EA  for  the  final 
rule  for  Amendment  2  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (57  FR  57348, 
December  4,  1992).  A  copy  of  the  EA 


prepared  for  this  final  rule  is  available 
(see  ADDRESSES). 

List  of  Subjects 

50  CFR  Fart  217 

Endangered  and  threatened  species. 
Exports,  Fish.  Imports,  Marine 
mammals.  Transportation. 

50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  January  18.  1996. 

Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  the  interim  final  rule 
amending  50  CFR  parts  217  and  227, 
which  was  published  at  58  FR  48797  on 
September  20,  1993,  is  adopted  as  a 
final  rule  with  the  following  changes: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1544:  and  16 
U.S.C.  742a  et  seq.,  unless  otherwise  noted. 

2.  In  §  217.12,  in  the  definition  for 
"Summer  flounder  fishery-sea  turtle 
protection  area",  paragraph  (2)  is 
removed. 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1531  et  seq. 


4.  In  §  227.72,  paragraph  (eJi2Jliii)(A) 
is  revised,  paragraphs  (B)  and  (C)  are 
redesignated  as  paragraphs  (C)  and  (D), 
respectively,  and  paragraph  (B)  is 
added,  to  read  as  follows: 

§  227.72    Exceptions  to  prohibitions. 


(e)  *  •  * 

(2)  •  •  * 

(iii)  Gear  requirement — summer 
flounder  trawlers— (A)  TED 
requirement.  Except  as  provided  in 
paragraph  (e)(2)(iii)(B)  of  this  section, 
any  summer  flounder  trawler  in  the 
summer  flounder  fishery-sea  turtle 
protection  area  must  have  an  approved 
TED  (as  defined  in  §217.12  of  this 
chapter)  installed  in  each  net  that  is 
rigged  for  fishing.  A  net  is  rigged  for 
fishing  if  it  is  in  the  water,  or  if  it  is 
shackled,  tied,  or  otherwise  connected 
to  any  trawl  door  or  board,  or  to  any  tow 
rope,  cable,  pole  or  extension,  either  on 
board  or  attached  in  any  manner  to  the 
summer  flounder  trawler. 

(B)  Exemptions  from  the  TED 
requirement.  Any  stunmer  flounder 
trawler  north  of  35''46.1'  N.  lat.  (Oregon 
Inlet,  NC)  from  January  15  through 
March  15  annually  is  exempt  from  the 
TED  requirement  of  paragraph 
(e)(2)(iii)(A)  of  this  section,  unless  the 
Assistant  Administrator  determines  that 
TED  use  is  necessary  to  protect  sea 
turtles  or  ensure  compliance,  pursuant 
to  the  procedures  of  paragraph  (e)(6)  of 
this  section. 
•        *         •         *         • 

(FR  Doc.  96-961  Filed  1-23-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OP  AGR'CULTURE 

Food  and  Consume'  Ser-,  ce 

7  CFR  Parts  271,  27:   2b.   2S-  and  285 
[Amendment  No.  371 -ZHT] 
RIN0584-AC14 

Food  Stamp  Proqi-arn  Reg  jlato'^ 
Review:  Alaska,  the  Ccr^monweaith  ot 

the  No't'-em  Mariana  isianas.  PR,  and 
Demonstration  Projects 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
amend  Food  Stamp  Program  rules 
affecting  Alaska,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Puerto 
Rico,  and  demonstration  projects.  This 
action  is  a  result  of  a  comprehensive, 
page-by-page  review,  of  all  existing 
Food  Stamp  Program  regulations  which 
was  conducted  in  response  to  the 
President's  efforts  to  reform  the  Federal 
regulatory  system.  TTie  changes  will 
eliminate  prescriptive  detailed 
processes  and  empower  States  to  set 
their  owm  procedures  for  case 
management  and  customer  service; 
eliminate  outdated  and  redimdant 
regulatory  requirements;  and  emphasize 
recipient  responsibility  for  applying  and 
reporting  their  circumstances  properly. 
DATES:  Comments  must  be  received  on 
or  before  March  25, 1996  to  be  assured 
of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour,  Chief, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  Conmients  may  also  be  datafaxed 
to  the  attention  of  Ms.  Seymour  at  (703) 
305-2454.  All  written  comments  will  be 
open  for  public  inspection  at  the  office 
of  the  Food  and  Consumer  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria, 
Virginia,  Room  720. 


.i^GR  ?URTf-!EF.  .NFO.RMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Ms.  Seymour  at 
the  above  address  or  by  telephone  at 
(703) 305-2496. 

SuPPLEMEN'Acy  INFORMATION: 

Executive  Urder  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

I  \f'i  utive  Order  12372 

I'he  t-  ood  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  Part  3015,  Subpart  V  and  related 
Notice  (48  FR  29115),  this  Program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

K>>t;ulatoi  y  Flexibility  Act 

This  rule  has  been  reviewed  wixh 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  the  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that     . 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  vmder 
the  Paperwork  Reduction  Act  of  1980 
f44  use   3507). 

Lxerutivf  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
i'ffp(  t   .rless  so  specified  in  the 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisioiis,  all 


applicable  administrative  procediu^s 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procediu-es  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabihties)  or  Part  283  (for  rules  related 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Background 

As  part  of  his  Regulatory  Reform 
Initiative,  the  President  instructed  the 
heads  of  Executive  departments  and 
agencies  in  a  March  4,  1995 
memorandum  to,  among  other  things, 
complete  a  page  by  page  review  of  all 
agency  regulations  now  in  force  and 
eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of  reform. 
The  review  carefully  considered  the 
following  issues: 

Is  this  regulation  obsolete? 

Could  its  intended  goal  be  achieved  in 
more  efficient,  less  intrusive  ways? 

Are  there  better  private  sector 
alternatives,  such  as  market 
mechanisms,  that  can  better  achieve  the 
public  good  envisioned  by  the 
regulation? 

Could  private  business,  setting  its 
own  standards  and  being  subject  to 
public  accountability,  do  the  job  as 
well? 

Could  the  States  or  local  governments 
do  the  job,  making  Federal  regulation 
unnecessary? 

The  Food  and  Consumer  Service 
(FCS)  has  completed  its  review  of  all 
regulations  governing  the 
administration  of  the  Food  Stamp 
Progr£un.  Based  on  the  findings  of  the 
review,  FCS  will  be  issuing  several 
proposed  rules  designed  to  eliminate  or 
substantially  revise  the  regulations 
contained  in  7  CFR  Parts  271  through 
285. 

In  this  rule,  FCS  is  proposing  to  revise 
food  stamp  regulations  affecting  Alaska, 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and 
demonstration  projects.  The  revisions 
will  streamline  administration  of  the 
program,  offer  greater  flexibility  to  State 
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agencies  in  enacting  policy,  and 
improve  customer  service. 

Alaska— 7  CFR  272.7 

On  November  4.  1980.  the  Department 
issued  a  final  rule  (45  FR  73003) 
establishing  regulations  for  operation  of 
the  Food  Stamp  Program  in  rural 
Alaska.  Those  regulations  provided  for 
exceptions  to  normal  program 
regulations  designed  to  accommodate 
the  unique  demographic  and  climatic 
characteristics  found  in  rural  Alaska 
and.  at  the  same  time,  to  ensure  the 
efficiency  and  effectiveness  of  program 
operations.  Those  regulations,  though 
amended  in  parts  during  the  past  15 
years,  have  remained  essentially  the 
same  since  their  original 
implementation. 

As  part  of  the  President's  Regulatory 
Review  Initiative,  the  Department  has 
reviewed  the  regulations  for  rural 
Alaska  at  7  CFR  272.7  and  has 
determined  that  consistent  with  the 
requirements  of  the  Food  Stamp  Act  of 
1977.  7  U.S.C.  2011.  et  seq..  they  can  be 
revised  to  grant  the  State  of  Alaska 
greater  flexibility  in  administering  the 
program.  The  Department  is  proposing 
to  combine  and  reorganize  some 
paragraphs  in  7  CFR  272.7.  and  delete 
others.  The  major  revisions  are 
discussed  below.  

Current  regulations  at  7  CFR  272.7(a} 
explain  the  need  for  a  separate  section 
of  regulations  designed  to  accommodate 
the  unique  characteristics  in  niral 
Alaska.  Current  regulations  at  7  CFR 
272. 7(b}  explain  that  the  regulations 
contained  in  7  CFR  272.7.  with  the 
exception  of  the  section  dealing  with 
treatment  of  resources,  apply  only  to 
areas  of  Alaska  designated  as  rural. 
Section  272.7(b)  also  Usts  the 
procedures  the  State  agency  must  follow 
when  designating  areas  in  Alaska  as 
rural. 

Current  regulations  at  7  CFR  272.7(c) 
define  some  of  the  terms  that  appear  in 
the  regulations  for  rural  Alaska.  The 
regulations  define  "fee  agent",  "Rural  I 
Alaska".  "Rural  II  Alaska".  "Urban 
Alaska",  and  "State  agency." 

Current  regulations  at  7  CFR  272.7(d) 
provide  an  exception  to  the  merit 
personnel  requirement  at  7  CFR 
272.4(a)(2)  to  permit  fee  agents  to 
conduct  the  certification  interviews 
required  by  7  CFR  273.2(e). 

m  order  to  simplify  the  regulations, 
the  Department  is  proposing  to  revise  7 
CFR  272.7  (a),  (b).  (c)  and  (d)  as  follows. 
The  requirements  currently  contained  in 
7  CFR  272.7  (a)  and  (b)  will  be 
combined  into  one  section,  designated  7 
CFR  272.7(a).  Revised  7  CFR  272.2(b) 
will  be  retitled  "Area  Designations", 
and  will  contain  the  definitions  of 


"Rural  I  Alaska".  "Rural  II  Alaska",  and 
"Urban  Alaska."  It  will  also  include  the 
procedures  for  designating  areas  as  rural 
that  were  formerly  contained  in  7  CFR 
272.7(b).  Those  procedures,  however, 
will  be  greatly  modified.  The  current 
provisions  at  7  CFR  272.7(b)  require  the 
State  agency  to  estabUsb  criteria  for 
designating  areas  of  the  State  as  "rural", 
determine  the  areas  that  meet  the  rural 
criteria,  and  include  both  the  criteria  for 
designating  rural  areas  and  the 
designated  areas  in  the  Alaska  State 
Plan  of  Operation  as  an  addendum  to 
the  Program  and  Budget  Summary 
Statement.  As  the  regulations,  however, 
already  designate  all  areas  in  Alaska  as 
either  urban,  rural  I  or  rural  II.  the 
revised  procedures  will  provide  that  the 
State  agency,  in  consultation  with  FCS. 
may  change  the  designation  of  any 
Alaska  subdivision.  In  lieu  of  specific 
detailed  criteria,  the  Department  is 
proposing  to  allow  the  Alaska  State 
agency  to  change  the  designation  of 
subdivisions  to  reflect  changes  in 
demographics  and  the  cost  of  food. 
Changes  would  be  reflected  in  the  State 
Plan  of  Operation  and  would  also  be 
published  in  the  Federal  Register. 
pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

The  proposed  regulations  at  7  CFR 
272.7(c)  will  address  fee  agents.  The 
revised  section  would  contain  the 
definition  of  fee  agent  currently 
contained  in  7  CFR  272.7(c). 

The  Department  is  proposing  to  delete 
from  the  regulations  the  special 
definition  of  "State  agency"  currently 
provided  at  7  CFR  272.7(c).  That 
definition  was  included  in  the 
regulations  to  highlight  a  distinction 
between  the  State  agency  and  fee  agents. 
However,  the  Department  believes  that 
the  definition  of  fee  agent  as  provided 
in  7  CFR  272.7(c)  ab^ady  clearly 
implies  that  fee  agents,  although 
employed  by  the  State  agency,  are  not 
representatives  of  the  State  agency  for 
application  processing  purposes. 

The  Department  is  also  proposing  to 
delete  the  merit  personnel  requirement 
currently  contained  at  7  CFR  272.7(d). 
As  provided  in  7  CFR  272.7(c).  the 
definition  of  fee  agent  clearly  provides 
that  fee  agents  may  conduct  required 
certification  interviews,  and  the 
Department  does  not  believe  that  the 
statement  needs  to  be  restated.  The 
Department  is  proposing,  however,  to 
amend  the  merit  personnel 
requirements  at  7  CFR  272.4(a)(2)  to 
provide  for  an  exception  to  the  use  of 
State  merit  system  personnel  in  the 
interview  and  certification  process  for 
households  residing  in  rural  Alaska. 

The  Department  is  also  proposing  to 
delete  the  current  provisions  of  7  CFR 


272.7(e),  which  require  the  State  agency 
to  institute  a  continuing  training 
program  for  fee  agents.  It  is  in  the  State 
agency's  own  interest,  for  program 
accountability  reasons,  to  ensure  that  all 
fee  agents  are  adequately  trained  in 
program  requirements  and  procedures. 
Therefore,  the  Department  believes  it  is 
unnecessary  to  include  a  training 
requirement  in  the  regulations. 

The  Department  is  proposing  a  major 
revision  to  the  regulations  currently  at 
7  CFR  272.7(0,  which  address 
application  processing  requirements. 
The  current  regulations  go  into  minute 
detail  as  to  how  applications  are  to  be 
processed,  depending  on  whether  they 
are  submitted  to  a  fee  agent,  in  person 
to  the  State  agency,  or  by  mail  to  the 
State  agency.  It  also  addresses  expedited 
service  processing  requirements  and 
Supplemental  Secimty  Income  (SSI) 
joint  processing  requirements.  The 
Department  is  proposing  to  remove  all 
prescriptive  requirements  from  the 
section  and  allow  the  State  agency  to 
modify  the  regular  appUcation 
processing  requirements  contained  at  7 
CFR  273.2  as  needed  to  ensure  prompt 
delivery  of  services  to  appHcant 
households.  The  proposed  regulations 
will  retain,  however,  those  requirements 
which  the  State  agency  cannot  modify 
when  processing  an  application  because 
of  Food  Stamp  Act  requirements.  Those 
requirements  are:  (1)  that  if  the 
application  is  submitted  to  a  fee  agent, 
the  fee  agent  shall  mail  the  apphcation 
to  the  State  agency  within  5  days  of 
receipt  of  the  application;  (2)  that  an 
application  is  considered  filed  when  it 
is  received  by  an  office  of  the  State 
agency:  (3)  that  ehgible  households 
shall  be  provided  an  opportunity  to 
participate  as  soon  as  possible  but  no 
later  than  30  days  after  the  application 
is  received  by  an  office  of  the  State 
agency;  (4)  that  households  eligible  for 
expedited  service  who  submit  their 
application  to  a  fee  agent  shall  be  issued 
benefits  within  two  working  days 
following  the  date  the  application  is 
received  by  an  office  of  the  State  agency, 
and  that  households  eligible  for 
expedited  service  who  submit  their 
completed  applications  to  the  State 
agency  in  person  or  by  mail  will  be 
processed  in  accordance  with  standard 
expedited  service  timeframes  contained 
in  7  CFR  273. 2(i);  and  (5)  that  Social 
Security  Administration  (SSA)  workers 
shall  mail  all  jointly  processed 
applications  to  the  appropriate  State 
agency  office  within  5  days  of  receipt  of 
the  application,  and  that  the  household, 
if  determined  eligible,  shall  receive 
benefits  retroactive  to  the  first  day  of  the 
month  in  which  the  jointly  processed 
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apphcation  was  received  by  the  SSA 
worker.  The  proposed  revised 
regulations  would  be  contained  at  7  CFR 
272.7(d). 

The  Department  is  also  proposing  a 
major  revision  to  the  regulations 
currently  contained  at  7  CFR  272.7(g), 
which  address  interview  requirements. 
Current  regulations  require  that  the 
State  agency  or  fee  agent  conduct  a  face- 
to-face  interview  wiUi  applicant 
households.  If  a  face-to-face  interview 
cannot  be  conducted  for  hardship 
reasons,  then  the  State  agency  may 
interview  the  household  by  telephone  or 
radiophone.  If  the  household  rejects,  on 
privacy  grounds,  being  interviewed  by 
telephone  or  radiophone,  the  State 
agency  may  conduct  the  interview 
through  private  means  of 
correspondence,  such  as  written 
correspondence.  The  State  agency  also 
has  the  option  of  postponing  the 
interview  until  after  the  household  is 
certified  in  certain  exceptional 
circumstances. 

In  order  to  maximize  State  agency 
flexibility  in  administering  the  program, 
the  Department  is  proposing  to  delete 
ourent  interview  requirements  at  7  CFR 
272.7(g)  and  instead  simply  require  the 
State  agency  to  interview  applicant 
households  in  the  most  efficient  manner 
possible,  either  by  face-to-face  contact, 
telephone,  radiophone,  or  other  means 
of  correspondence  including  written 
correspondence.  In  instances  in  which 
an  interview  cannot  be  conducted 
before  certification,  the  regulations  wall 
continue  to  grant  the  State  agency  the 
option  to  postpone  the  interview  until 
after  the  household  is  certified.  Since 
completing  the  interview  is  an  integral 
part  of  application  processing,  the 
interview  requirement  wall  be  included 
as  paragraph  (6)  in  the  new  application 
processing  section  at  7  CFR  272.7(d)  and 
not  in  its  own  section. 

In  light  of  the  proposals  discussed 
above,  current  regulations  at  7  CFR 
272.7(h),  which  address  the 
determination  of  household  eligibility 
and  benefit  levels,  would  be 
redesignated  as  7  CFR  272.7(e),  but 
would  otherwise  remain  unchanged. 

Current  regulations  at  7  CFR  272. (i). 
which  address  resource  requirements, 
wall  be  redesignated  as  7  CFR  272.2(f), 
but  will  otherwise  remain  unchanged. 
Current  regulations  at  7  CFR  272. 7(j) 
address  the  household's  responsibility 
for  reporting  changes.  The  regulations 
provide  the  household  the  option  of 
reporting  changes  either  directly  to  the 
State  agency  or  to  the  fee  agent,  and 
then  go  on  to  describe  in  detail  how  fee 
agents  are  to  process  changes  reported 
to  them.  The  Department  beUeves  that  it 
is  unnecessary  for  Program  regulations 


to  delineate  fee  agent  actions  relating  to 
handling  reported  changes  and  is 
therefore  proposing  to  eliminate  those 
provisions  from  the  regulations.  The 
revised  regulations  will  retain,  however, 
all  the  timeframes  for  processing 
changes  currently  contained  in  7  CFR 
272. 7(j).  The  revised  section  will  be 
redesignated  as  7  CFR  272.7(g). 

The  Department  is  proposing  to  delete 
the  current  regulations  at  7  CFR 
272. 7(k),  which  address  timeframes  for 
recertification.  The  regulations  at  7  CFR 
272. 7(k)  repeat  the  normal     ' 
recertification  timeframes  contained  at  7 
CFR  273.14.  and  do  not  provide  for  any 
special  exceptions  for  households 
residing  in  rural  Alaska. 

Current  regulations  at  7  CFR  272.7(1) 
provide  that  if  the  State  agency  cannot 
conduct  a  personal  conference  with  a 
household  which  wishes  to  contest  its 
denial  of  expedited  service  within  the 
two  day  timeframe  specified  in  7  CFR 
273.15(d).  it  may  conduct  the 
conference  by  telephone  or  through 
other  means  of  communication.  "Current 
regulations  at  7  CFR  272.7(m)  provide 
that  the  State  agency  may  conduct  fair 
hearings  and  administrative  fraud 
hearings  by  telephone  or  other  means  of 
comqiuni cation  if  the  time  standards 
contained  at  7  CFR  273.15  and  273.16 
cannot  be  met  through  normal 
administrative  procedures  due  to 
impediments  such  as  weather 
conditions  or  distance. 

In  order  to  maximize  State  agency 
flexibihty  in  conducting  required 
hearings  and  conferences,  the 
Department  is  proposing  to  delete  the 
current  requirements  at  7  CFR  272.7  (1) 
and  (m).  The  Department  will  replace 
both  sections  with  a  single  section  that 
will  apply  to  fair  hearings, 
administrative  fraud  hearings,  and 
agency  conferences  wath  households 
that  wish  to  contest  denial  of  expedited 
service.  The  new  section,  which  will  be 
designated  7  CFR  272.7(h),  wall  require 
the  State  agency  to  conduct  fair 
hearings,  administrative  fraud  hearings, 
and  agency  conferences  in  the  manner 
it  deems  most  efficient,  either  by  face- 
to-face  contact,  telephone,  radiophone. 
or  other  means  of  correspondence 
including  written  correspondence,  in 
order  to  meet  the  respective  time 
standards  contained  in  7  CFR  273.15 
and  273.16. 

Finally,  the  Department  is  proposing 
to  revise  current  regulations  at  7  CFR 
272. 7(n),  which  address  issuance 
requirements.  The  Department  is 
proposing  to  redesignate  paragraph 
(n)(l)  as  7  CFR  272.7(i),  but  otherwise 
leave  the  paragraph  unchanged.  The 
Department  is  also  proposing io  delete 
the  current  requfreraents  contained  at  7 


CFR  272.7(n)  (2)  and  (3).  .Section 
272.7(n)(2)  allows  the  State  agency  to 
choose  from  a  wide  variety  of  issuance 
methods  to  fulfill  the  issuance  service 
needs  of  the  low  income  people  in  the 
State.  Section  272.7(n)(3)  requires  that 
the  State  agency  assist  households 
comprised  of  elderly  or  disabled 
members  which  have  difficulty  reaching 
an  issuance  office  to  obtain  their 
monthly  allotments.  Neither  provision 
represents  a  change  from  normal 
program  operations  as  described  in  7 
CFR  274.1  and  274.2.  Therefore,  the 
Department  is  proposing  to  delete  both 
provisions. 

Demonstration,  Research,  and 
Evaluation  Projects — Part  282 

Current  regulations  at  7  CFR  Part  282 
cite  the  legislative  authority  for 
conducting  demonstration,  research, 
and  evaluation  projects,  establish 
Federal  financial  participation 
requirements,  and  set  forth  various 
conditions  under  which  the  projects 
operate.  Part  282  also  contains 
regulations  published  to  establish  the 
procedures  for  the  operation  of  some 
previous  demonstration  projects. 

It  is  the  Department's  behef  that,  aside 
from  7  CFR  282.1  and  282.6.  which  deal 
writh  statutory  authority  and  financial 
participation  and  282.5(a)  which 
provides  for  public  notice  procedures 
for  demonstration  projects,  the 
regulations  contained  in  this  section  are 
duplicative,  superfluous,  or  obsolete. 

Sections  282.2,  3,  4,  and  5(c)  contain 
general  information  and  procedures 
which  are  repeated  in  much  greater 
detail  in  the  Notices  of  Intent  published 
by  the  Department  when  it  undertakes 
demonstration,  research  or  evaluation 
projects. 

Sections  282.10  through  14  and 
sections  282.16  through  19  comprise  the 
regulations  published  concerning  past 
demonstrations  (sections  282.7.  8,  9, 
and  15  were  reserved).  Each  of  the 
demonstrations  have  been  terminated  or 
arepermanent  operational  programs. 

The  Department,  therefore,  is 
proposing  to  revise  Part  282  by  (1) 
combining  the  requirements  currently 
contained  at  7  CFR  282.1,  282.5  (a)  and 
(b)  and  282.6  into  one  new  section  7 
CFR  282.1,  which  will  address  the 
Secretary's  legislative  authority  to 
conduct  demonstration,  research,  and 
evaluation  projects  and  Federal 
financial  participation  in  such  projects, 
and  (2)  deleting  the  remainder  of  Part 
282. 

The  Commonwealth  of  the  Northern 
Mariana  Islands — Part  284 

This  rule  proposes  to  remove  and 
reserve  Part  284  of  the  Food  Stamp 
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ProRrara  regulations — Provision  of  a 
Nutrition  Assistance  Program  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMIJ — and  to  remove  the 
Northern  Mariana  Islands  from  the 
definition  of  "State"  in  7  CFR  271.2  of 
the  regulations.  The  Nutrition 
Assistance  Program  which  has  been 
operating  in  the  CNMI  since  1982  is 
governed  by  a  Memorandum  of 
Understanding  (MOU).  the  terms  of 
which  are  renegotiated  annually  by  the 
Department  and  the  CNMI.  The 
regulations  in  Part  284  are  unnecessary 
for  the  continued  operation  of  CNMI 
Nutrition  Assistance  Program.  For 
example,  a  similar  program  operates  in 
American  Samoa  without  regulations;  it 
is  simply  governed  by  an  MOU.  The 
Department's  proposal  to  eliminate  Part 
284  should  not  be  construed  as  an  intent 
to  modify  the  current  CNMI  Nutrition 
Assistance  Program. 

Puerto  Rico— Part  285 

On  July  27.  1982,  the  Department 
pubUshed  a  final  rule  at  47  FR  32409  to 
implement  Title  I,  Section  116(a)  of  the 
1981  Omnibus  Budget  ReconciUation 
Act  (Pub.  L.  97-35.  95  Stat.  357).  7 
U.S.C.  §  2028.  This  section  converted 
the  Federal  Food  Stamp  Program  in  the 
Commonwealth  of  Puerto  Rico  to  a 
capped  nutrition  assistance  block  grant 
effective  July  1.  1982.  The  original 
implementing  regulations  set  forth  in 
Part  285  at  that  time  have  been  amended 
four  times  during  their  existence.  On 
April  19,  1983  a  rule  was  pubUshed  at 
48  FR  16831  pertaining  to  the 
termination  of  the  Food  Stamp  Program 
in  Puerto  Rico.  On  May  27.  1983  a  rule 
was  published  at  48  FR  23804  which 
prohibited  the  Commonwealth  from 
using  a  cash  benefit  delivery  system  and 
restricted  the  amount  of  cash  change 
which  could  be  returned  to  a  nutrition 
assistance  recipient  in  the 
Commonwealth  to  99  cents  under  any 
non-cash  benefit  delivery  system  Puerto 
Rico  would  implement.  On  December 
21,  1984  a  rule  was  published  at  49  FR 
49581  which  permitted  the 
Commonwealth  to  operate  a  cash  rather 
than  a  coupon  benefit  dehvery  system 
for  use  in  its  block  grant  program. 
Finally,  on  May  21,  1986  a  rule  was 
published  at  51  FR  18744  which 
permitted  Puerto  Rico  to  designate  more 
than  one  agency  to  administer  or 
supervise  the  administration  of  the  food 
assistance  program  in  the 
Commonwealth.  Some  of  these 
amendments,  together  with  portions  of 
the  original  implementing  regulations, 
are  no  longer  applicable  to  the  program 
as  it  currently  operates  in  the 
Commonwealth.  Other  portions  of  Part 
285,  as  currently  written,  are 


superfluous  and  no  longer  required  for 
the  efficient  administraliun  and 
operation  of  the  block  grant  program  in 
Puerto  Rico.  As  a  result,  the  Department 
proposes  to  amend  Part  285  to  effect  the 
following  changes. 

Plan  of  Operation— 7  CFR  285.3 

The  second  sentence  of  paragraph  (a) 
specifies  that  the  submittal  date  for  the 
initial  plan  of  operation  for  fiscal  years 
1982  and  1983  is  to  be  no  later  than 
April  1.  1982.  Additionally, 
subparagraph  (b)(3)(iii)  permits  Puerto 
Rico  to  provide  recipients  with  cash 
change  in  amounts  of  99  cents  or  less  if 
change  in  an  amount  of  less  than  $1  is 
required.  Since  the  1982  and  1983  plans 
of  operation  were  submitted  many  years 
ago.  and  Puerto  Rico  no  longer  operates 
a  coupon  delivery  system  to  distribute 
its  block  grant  benefits,  both  of  these 
provisions  are  no  longer  applicable  to 
the  Commonwealth's  nutrition 
assistance  program  and  the  Department 
proposes  to  delete  them  from  this 
section. 

The  Department  also  proposes  to 
incorporate  the  provisions  of  section 
285.4  into  this  section.  Both  sections 
deal  with  Puerto  Rico's  state  plan  of 
operation  and  the  Department  believes 
that  both  sections  should  be 
consolidated  into  one  for  ease  of 
reference. 

Approval— 7  CFR  285.4 

The  first  sentence  of  paragraph  (a) 
states  that  FCS  shall  approve  or 
disapprove  the  initial  plan  of  operation 
for  fiscal  year  1982  and  1983  no  later 
than  30  days  from  the  date  the 
Commonwealth  of  Puerto  Rico  submits 
such  plan.  This  approval  process  was 
completed  many  years  ago  and  the 
sentence  is  no  longer  applicable  to 
program  operations.  The  Department, 
therefore,  proposes  to  delete  this 
provision  and  combine  the  remainder  of 
the  section  with  section  285.3  as  both  of 
these  sections  deal  in  various  ways  with 
the  submission  and  approval  of  the 
Commonwealth's  plan  of  operation  for 
its  nutrition  assistsmce  program. 

Records  and  Reports— 7  CFR  285.5 

This  section  provides  that  the 
Commonwealth  of  Puerto  Rico  shall 
follow  procedures,  and  maintain  and 
submit  to  FCS  such  records  and  reports, 
as  agreed  upon  by  the  Commonwealth 
of  Puerto  Rico  and  FCS  for  the  nutrition 
assistance  program  as  outlined  in  the 
plan  of  operation.  Procedures  for  the 
submission  of  required  reports  and  their 
content  as  well  as  for  the  retention  of 
program  records  have  been  in  place 
since  inception  of  the  block  grant  and 
are  generally  outlined  in  annual  state 


plans  of  operation  submitted  by  the 
Commonwealth.  The  Department, 
therefore,  believes  that  this  section  is  no 
longer  necessary  for  efficient  program 
operations  and  proposes  to  delete  it  in 
its  entirety. 

Review— 7  CFR  285.8 

This  section  provides  that  FCS  shall 
provide  for  the  review  of  the  programs 
for  provision  of  nutrition  assistance 
under  the  block  grant.  FCS  has  been 
reviewing  Puerto  Rico's  nutrition 
assistance  program  on  an  agreed  upon 
and  periodic  basis  since  its  inception  in 
1982.  Since  this  procedure  is  a  well 
established  one  to  which  both  parties 
agree,  the  Department  believes  this 
section  is  no  longer  required  and  should 
be  deleted  in  its  entirety. 

Technical  Assistance— 7  CFR  285.9 

This  section  provides  that  FCS  may 
provide  technical  assistance  to  the 
Commonwealth  of  Puerto  Rico  to  assist 
in  various  aspects  of  the 
implementation  and  operation  of  its 
nutrition  assistance  program.  This 
assistance  has  been  an  integral  part  of 
FCS's  efforts  to  cooperate  with  the 
Commonwealth  in  ensuring  the  success 
of  its  block  grant  program  since  its 
inception  in  1982.  Since  this  assistance 
is  an  ongoing  and  well  recognized  facet 
of  the  relationship  between  Puerto  Rico 
and  FCS,  the  Department  beUeves  that 
this  section  is  no  longer  required  and 
should  be  deleted  in  its  entirety. 

Termination  of  the  Food  Stamp  Program 
in  the  Commonwealth  of  Puerto  Rico — 
7  CFR  285.10 

This  section  contains  a  number  of 
provisions  pertaining  to  the  cessation  of 
Food  Stamp  Program  operations  in  the 
Commonwealth.  Since  the  Food  Stamp 
Program  ceased  operation  in  Puerto  Rico 
as  of  July  1,  1982  and  the  block  grant 
nutrition  assistance  program  Vvas 
implemented  Ln  its  place  at  that  time, 
this  section  is  no  longer  applicable  to 
current  program  operations.  The 
Department  is,  therefore,  proposing  that 
the  section  be  deleted  in  its  entirety. 

Implementation 

The  Department  is  proposing  that  the 
provisions  of  this  rulemaking  be 
effective  no  later  than  30  days  after 
publication  of  the  final  rule.  State 
agencies  may  implement  the  provisions 
any  time  after  that  date. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procediu^.  Food  stamps.  Grant 
programs-social  programs. 
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7  CFR  Part  272 

Alaska,  Civil  Rights,  Food  stamps, 
Grant  programs — social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  282 

Food  stamps,  Governmental  contracts. 
Grant  programs — social  programs. 
Research. 

7  CFR  Part  284 

Administrative  practice  and 
procedure.  Food  assistance  programs, 
Grant  programs — social  programs, 
Health,  Nutrition. 

7  CFR  Part  285 

Accoimting,  Food  assistance 
programs.  Grant  programs — agricultural, 
Grant  programs — social  programs. 
Intergovernmental  relations,  Puerto 
Rico.  Technical  assistance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  7  CFR  parts  271,  272, 
282,  284,  and  285  are  proposed  to  be 
amended  as  follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citations  for  7  CFR 
parts  271,  272,  282,  284,  and  285 
continue  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

§271.2    [Amended] 

2.  In  §  271.2,  the  definiUon  of  "State" 
is  amended  by  removing  the  words  "the 

Northern  Mariana  Islands.". 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

§272.4    [Arnended; 

3.  In  §  272.4,  the  third  sentence  of 
paragraph  (a)(2)  is  amended  by  adding 
the  words,  ",  §  272.7(d)  for  households 
residing  in  rural  Alaska,"  before  the 
words  "and  Part  280  for  disaster 
victims." 

4  ^  272.7  jfi  rov'jpd  to  read  as  follows: 

§  2"2  7     Procedures  tor  program 
administration  in  Alaska 

(a)  Purpose.  To  achieve  the  efficient 
and  effective  administration  of  the  Food 
Stamp  Program  in  rural  areas  of  Alaska, 
FCS  has  determined  that  it  is  necessary 
to  develop  additional  regulations  which 
are  specifically  designed  to 
accommodate  the  unique  demographic 
and  cUmatic  characteristics  which  exist 
in  these  rural  areas.  The  regulations 
established  in  this  section,  except  for 
paragraph  (f)  of  this  section,  shall  apply 
only  in  those  areas  of  Alaska  designated 
as  "rural"  in  paragraph  (b)  of  this 
section.  All  regulations  not  specifically 


modified  by  this  section  shall  remain  in 
effect. 

(b)  Area  designations.  (1)  Rural  I 
Alaska  TFP  refers  to  a  Thrifty  Food  Plan 
(TFP)  that  is  the  higher  of  the  TFP  that 
was  in  effect  in  each  area  on  October  1, 
1985,  or  28.52  percent  higher  than  the 
Anchorage  TFP,  as  calculated  by  FCS, 
with  rounding  and  other  reductions  that 
are  appropriate.  It  is  to  be  used  in  the 
following  areas:  In  all  places  in  Kodiak 
Island  Borough  with  the  exception  of 
Kodiak;  in  all  places  in  the  Kenai 
Peninsula  Borough  that  are  west  of  Cook 
Inlet  (including  Tyonek,  Kustatan, 
Kalgin  Island,  Iliamna,  Chenik,  and 
Augustine  Island)  and  Chugach  Island, 
English  Bay,  Port  Graham,  Portlock,  Pt. 
Gore,  Pye  Island,  and  Seldovia.  In  the 
Yukon-Koyukuk  Census  Area,  the  city 
of  Nenana;  and  Skwentna  in  the 
Matanuska-Susitna  Borough.  In  the 
Valdez-Cordova  Census  Area,  all  places 
except  DavA'ille  and  Valdez;  and  in  the 
Southeast  Fairbanks  Census  Area  all 
places  except  Big  Delta,  Delta  Junction, 
and  Fort  Greely.  In  the  Skagway- 
Yakutat-.\ngoon  Census  Area,  all  places 
except  Skagway;  in  Sitka  Borough  all 
places  except  Sitka;  in  the  Wrangell- 
Petersburg  Census  Area,  all  places 
except  Wrangell  and  Petersburg;  in  the 
Ketchikan  Gateway  Borough,  all  places 
except  Ketchikan,  Saxman,  and  Ward 
Cove;  in  the  Prince  of  Wales-Outer 
Ketchikein  Census  Area,  all  places 
except  Craig,  Hvder,  and  Metlakatla. 

(2)  Rural  II  Alaska  TFP  refers  to  a  TFP 
that  is  56.42  percent  higher  than  the 
Anchorage  TFP.  as  calculated  by  FCS, 
vdth  r(^nding  and  other  reductions  that 
are  appropriate.  It  is  to  be  used  in  the 
following  areas:  North  Slope  Borough; 
Kobuk  Census  Area;  Nome  Census  Area; 
Yukon-Koyukuk  Census  Area  except  for 
the  city  of  Nenana;  Wade  Hampton 
Census  Area;  Bethel  Census  Area; 
Denali  in  the  Matanuska-Susitna 
Borough;  DiUingham-Bristol  Bay 
Borough;  and  in  all  places  in  the 
Aleutian  Islands  except  for  Cold  Bay 
and  Adak. 

(3)  Urban  Alaska  TFP  refers  to  a  TFP 
that  is  the  higher  of  the  TFP  that  was  in 
effect  in  each  area  on  October  1,  1985. 
or  .79  percent  higher  than  the 
Anchorage  TFP,  as  calculated  by  FCS, 
with  rounding  and  other  reductions  that 
are  appropriate.  It  is  to  be  used  in  the 
following  areas:  Cold  Bay  and  Adak  in 
the  .Aleutian  Islands;  Kodiak  in  Kodiak 
Island  Borough;  Valdez  and  Dayville  in 
the  Valdez-Cordova  Census  Area;  all 
places  in  Kenai  Peninsula  Borough  that 
are  on  the  Kenai  Peninsula  except  for 
those  specifically'designated  as  Rural  I; 
the  entire  Anchorage  Borough;  the 
entire  Matanuska-Susitna  Borough 
except  for  DenaU  and  Skwentna;  the 


entire  Fairbanks-North  Star  Borough; 
the  entire  Juneau  Borough;  the  entire 
Haines  Borough;  Sitka  in  the  Sitka 
Borough;  Skagway  in  the  Skagway- 
Yakutat-Angoon  Census  Area;  Wrangell 
and  Petersburg  in  the  Wrangell- 
Petersburg  Census  Area;  Ketchikan, 
Saxman,  and  Ward  Cove  in  the 
Ketchikan-Gateway  Borough;  Craig, 
Hyder,  and  Metlakatla  in  the  Prince  of 
Wales-Outer  Ketchikan  Census  Area; 
and  Big  Delta,  Delta  Junction,  and  Fort 
Greely  in  the  Southeast-Fairbanks 
Census  Area. 

(4)  The  State  agency  may,  in 
consultation  with  FCS,  change  the 
designation  of  any  Alaska  subdivision  to 
reflect  changes  in  demographics  or  the 
cost  of  food  within  the  subdivision. 

(c)  Fee  agents.  "Fee  agent"  means  a 
paid  agent  who,  on  behalf  of  the  State, 
is  authorized  to  make  applications 
available  to  low-income  households, 
assist  in  the  completion  of  appUcations, 
conduct  required  interviews,  secure 
required  verification,  forward 
completed  applications  and  supporting 
dociunentation  to  the  State  agency,  and 
provide  other  services  as  required  by  the. 
State  agency.  Such  services  shall  not 
include  making  final  decisions  on 
household  eligibility  or  benefit  levels. 

(d)  Application  processing.  The  State 
agency  may  modify  the  application 
processing  requirements  in  §  273.2  of 
this  chapter  as  necessary  to  insure 
prompt  delivery  of  services  to  eligible 
households.  The  following  restrictions 
apply: 

(1)  Fee  agent  processing.  If  the  signed 
application  is  first  submitted  by  a 
household  to  a  fee  agent,  the  fee  agent 
shall  mail  the  appfication  to  the  State 
agency  within  5  days  of  receipt.  The  fee 
agent  shall  give  the  household  the 
maximmn  amount  of  time  to  provide 
needed  verification  as  long  as  the  five- 
dav  processing  period  is  met. 

(2)  Application  filing  date.  An 
application  is  considered  filed  for 
purposes  of  timely  processing  when  it  is 
received  by  an  office  of  the  State  agency. 

(3)  Application  processing 
timeframes.  Eligible  households  must  be 
provided  an  opportunity  to  participate 
as  soon  as  possible  but  no  later  than  30 
days  after  the  application  is  received  by 
an  office  of  the  State  agency. 

(4)  Expedited  service. 

(i)  If  tne  signed  application  is  first 
submitted  by  a  household  to  a  fee  agent, 
the  fee  agent  shall  mail  the  application 
to  the  State  agency  within  5  days  of 
receipt.  If  the  household  is  eligible  for 
expedited  service,  the  State  agency  will 
mail  the  coupons  no  later  than  the  close 
of  business  of  the  second  working  day 
following  the  date  the  application  was 
received  by  the  State  agency. 
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(ii)  If  the  signed  application  is 
submitted  directly  to  the  State  agency  in 
person  by  a  rural  resident  or  its 
authorized  representative  or  by  mail,  the 
State  agency  shall  process  the 
application  and  issue  coupons  to 
households  eligible  for  expedited 
service  in  accordance  with  the  time 
standards  contained  in  §  273.2(i)(3)  of 
this  chapter. 

(iii)  Ifan  incomplete  appUcation  is 
submitted  directly  to  the  State  agency 
by  mail,  the  State  agency  shall  conduct 
the  interview  by  the  first  working  day 
following  the  date  the  application  was 
received  if  the  fee  agent  can  contact  the 
household  or  the  household  can  be 
reached  by  telephone  or  radio-phone 
and  does  not  object  to  this  method  of 
interviewing  on  grounds  of  privacy. 
Based  on  information  obtained  during 
the  interview,  the  State  agency  shall 
complete  the  application  and  process 
the  case.  Because  of  the  mailing  time  in 
rural  areas,  the  State  agency  shall  not 
return  the  completed  application  to  the 
household  for  signature.  The  processing 
standard  shall  be  calculated  from  the 
date  the  application  was  filed. 

(5)  SSI  joint  processing.  SSA  workers 
shall  mail  all  jointly  processed 
appUcations  to  the  appropriate  State 
agency  office  within  5  days  of  receipt  of 
the  application.  A  jointly  processed 
application  shall  be  considered  filed  for 
purposes  of  timely  processing  when  it  is 
received  by  an  office  of  the  State  agency. 
The  household,  if  determined  eUgible, 
shall  receive  benefits  retroactive  to  the 
first  day  of  the  month  in  which  the 
jointly  processed  application  was 
received  by  the  SSA  worker. 

(6)  Interviews.  The  State  agency  shall 
interview  applicant  households  in  the 
most  efficient  manner  possible,  either 
by  face-to-face  contact,  telephone, 
radiophone,  or  other  means  of 
correspondence  including  written 
correspondence.  In  instances  in  which 
an  interview  cannot  be  conducted,  the 
State  agency  may  postpone  the 
interview  until  after  the  household  is 
certified. 

(e)  Determining  household  eligibility 
and  benefit  level.  If  a  household  submits 
its  application  to  a  fee  agent,  it  shall,  if 
eligible,  receive  benefits  retroactive  to 
the  date  the  application  is  received  by 
the  fee  agent.  If  a  household  submits  its 
application  directly  to  a  State  agency 
office,  it  shall,  if  determined  eligible, 
receive  benefits  retroactive  to  the  date 
the  application  is  received  by  the  State 
agency. 

(f)  Resources.  In  areas  of  the  State 
where  there  are  no  Ucensing 
requirements,  snowmobiles  and  boats 
used  by  the  household  for  basic 
transportation  shall  be  evaluated  in 


accordance  with  §  273.8(h)  of  this 
chapter  even  though  they  are 
imlicensed.  Vehicles  necessary  for 
subsistence  hunting  and  fishing  shall 
not  be  counted  as  a  household  resource. 

(g)  Reporting  changes.  The  State 
agency  shall  allow  the  household  to 
choose  to  report  changes  either  directly 
to  the  State  agency  or  to  the  fee  agent. 
If  the  household  reports  the  change  to 
the  fee  agent,  the  fee  agent  will  mail  the 
change  report  to  the  State  agency  office 
within  two  working  days  of  the  date  of 
receipt.  The  household's  obbgation  to 
report  the  change  will  have  been  met  if 
it  submits  the  change  to  the  fee  agent 
within  10  days  of  the  date  the  change 
becomes  known  to  the  household. 
However,  for  purposes  of  State  agency 
action  for  increasing  or  decreasing 
benefits,  the  change  will  be  considered 
to  have  been  reported  when  it  is 
received  by  a  State  agency  office. 

(h)  Fair  hearings,  fraua  hearings,  and 
agency  conferences.  The  State  agency 
shall  conduct  feiir  hearings, 
administrative  fraud  hearings,  and 
agency  conferences  with  households 
that  wish  to  contest  denial  of  expedited 
service  in  the  most  efficient  manner 
possible,  either  by  face-to-face  contact, 
telephone,  radiophone,  or  other  means 
of  correspondence  including  written 
correspondence,  in  order  to  meet  the 
respective  time  standards  contained  in 
§273.15  and  §  273.16  of  this  chapter. 

(i)  Issuance  services.  With  the 
approval  of  PCS,  coupons  may  be 
mailed  on  a  quarterly  or  semiannual 
basis  to  certain  rural  areas  of  Alaska 
when  provisions  are  not  available  on  a  . 
monthly  basis.  The  decision  to  allow  the 
distribution  of  coupons  in  this  manner 
will  be  made  on  an  annual  basis.  These 
areas  shall  be  listed  in  the  State's  Plan 
of  Operation.  The  State  agency  shall 
advise  households  that  live  in  rural 
areas  where  quarterly  or  semiannual 
allotments  are  authorized.  If.  as  the 
result  of  the  issuance  of  quarterly  or 
semiannual  allotments,  food  coupons 
are  overissued  or  underissued.  the  State 
agency  shall  process  claim 
determinations  and  restore  lost  benefits. 

PART  282— DEMONSTRATION, 
RESEARCH,  AND  EVALUATION 
PROJECTS 

5.  §  282.1  is  revised  to  read  as  follows: 

§  282. 1     Legislative  authority  and  notic« 
requirements. 

(a)  Legislative  Authority.  Section  17  of 
the  Act  authorizes  the  Secretary  to 
conduct  demonstration,  research,  and 
evaluation  projects.  In  conducting  such 
projects,  the  Secretary  may  waive  all  or 
part  of  the  requirements  of  the  Act  and 
implementing  regulations  necessary  to 


conduct  such  projects,  except  that  no 
project,  other  than  a  project  involving 
the  payment  of  the  average  value  of 
allotments  by  household  size  in  the 
form  of  cash  to  eligible  households  or  a 
project  conducted  to  test  improved 
consistency  or  coordination  between  the 
food  stamp  employment  and  training 
program  and  the  Job  Opportimities  and 
Basic  Skills  program  under  Title  TV  of 
the  Social  Security  Act,  may  be 
undertaken  which  would  lower  or 
further  restrict  the  established  income 
and  resource  standards  or  benefit  levels. 

(b)  Notices.  At  least  30  days  prior  to 
the  initiation  of  a  demonstration  project, 
PCS  shall  pubhsh  a  General  Notice  in 
the  Federal  Register  if  the 
demonstration  project  will  likely  have  a 
significant  impact  on  the  public.  The 
notice  shall  set  forth  the  specific 
operational  procedures  and  shall 
explain  the  basis  and  purpose  of  the 
demonstration  project.  If  significant 
comments  are  received  in  response  to 
this  General  Notice,  the  Department  vdll 
take  such  action  as  may  be  appropriate 
prior  to  implementing  the  project.  If  the 
operational  procedures  contained  in  the 
General  Notice  described  above  are 
significantly  changed  because  of 
comments,  an  amended  General  Notice 
will  be  published  in  the  Federal 
Register  at  least  30  days  prior  to  the 
initiation  of  the  demonstration  project, 
except  where  good  cause  exists 
supporting  a  shorter  effective  date.  The 
explanation  for  the  determination  of 
good  cause  will  be  published  with  the 
amended  General  Notice.  The  amended 
General  notice  will  also  explain  the 
basis  and  purpose  of  the  change. 
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§§282.2-282.19    [Removed] 

6.  §§  282.2  through  282.19  are 
removed. 

7.  A  new  §  282.2  is  added  to  read  as 
follows: 

§  282.2    Funding. 

Federal  financial  participation  may  be 
made  available  to  demonstration, 
research,  and  evaluation  projects 
awarded  by  PCS  through  grants  and 
contracts.  Funds  may  not  be  transferred 
from  one  project  to  another.  PCS  will 
pay  all  costs  incurred  during  the  project, 
up  to  the  level  established  in  the  grant, 
or  in  the  terms  and  conditions  of  the 
contract.  PCS  may  grant  time  extensions 
of  the  project  upon  approval.  Funding 
for  additional  costs  is  subject  to  existing 
Federal  grant  and  contract  procedures. 


PART  284.-- 


rPEMOVED  AND 


8.  Part  284  is  removed  and  reserved. 


FART  285— PROVISION  OF  A 
NUTRITION  ASSISTANCE  GRANT 
FOR  THE  COMMONWEALTH  OF 
PUERTO  RICO 

§  285.2    [Amended] 

9.  In  §  285.2,  the  first  sentence  of 
paragraph  (b)  is  amended  by  removing 
the  citations  "§§  285.4  and  285.7  in  this 
part"  and  adding  "§§285.3  and  285.5" 
in  their  place. 

10.  In  §285.3: 

a.  The  second  sentence  of  paragraph 
(a)  is  removed. 

b.  The  third  sentence  of  paragraph  (a) 
is  amended  by  removing  the  word 
"subsequent". 

c.  Paragraph  (b)(3)(iii)  is  removed. 

d.  New  paragraphs  (d),  (e),  [{],  (g),  and 
(h)  are  added. 

The  additions  read  as  follows: 

§285.3     Plan  o!  ODerTfcn 

A  *  *  .t  « 

(d)  PCS  shall  approve  or  disapprove 
any  plan  of  operation  no  later  than 
August  1  of  the  year  of  its  submission. 
PCS  approval  of  the  plan  of  operation 
shall  be  based  on  an  assessment  that  the 
nutrition  assistance  program,  as  defined 
in  the  plan  of  operation,  is: 

(1)  Sufficient  to  permit  analysis  and 
review; 

(2)  Reasonably  targeted  to  the  most 
needy  persons  as  defined  in  the  plan  of 
operation; 

(3)  Supported  by  an  assessment  of  the 
food  and  nutrition  needs  of  needy 
persons; 

(4)  Reasonable  in  terms  of  the  funds 
requested; 

(5)  Structured  to  include  safeguards  to 
prevent  fraud,  waste,  and  abuse  in  the 
use  of  grant  funds;  and 

(6)  Consistent  with  all  applicable 
Federal  laws. 

(e)  PCS  shall  approve  or  disapprove 
any  amendments  to  those  provisions  of 
the  plan  ©f  operation  specified  in 
paragraph  (b)  of  this  section.  If  FCS  fails 
either  to  approve  or  deny  the 
amendment,  or  to  request  additional 
information  within  30  days,  the 
amendment  to  the  plan  of  operation  is 
approved.  If  additional  information  is 
requested,  the  Commonwealth  of  Puerto 
Rico  shall  provide  this  as  soon  as 
possible,  and  PCS  shall  approve  or  deny 
the  amendment  to  the  plan  of  operation. 
Payment  schedules  and  other  program 
operations  may  not  be  altered  until  an 
amendment  to  the  plan  of  operation  is 
approved.  The  Commonwealth  of  Puerto 
Rico  shall,  for  informational  purposes, 
submit  to  FCS  any  amendments  to  those 
provisions  of  the  plan  of  operation  not 
specified  in  paragraph  (b)  of  this 
section.  Such  submittal  shall  be  made  at 
least  30  days  prior  to  the  effective  date 


of  the  amendment.  If  circumstances 
warrant  a  waiver  of  the  30-day 
requirement,  the  Commonwealth  of 
Puerto  Rico  shall  submit  a  waiver 
request  to  FCS  for  consideration.  Should 
FCS  determine  that  such  an  amendment 
relates  to  the  provisions  of  paragraph  (b) 
of  this  section,  FCS  approval  as 
established  in  this  paragraph  will  be 
necessary  for  the  amendment  to  be 
implemented. 

(f)  FCS  may  approve  part  of  any  plan 
of  operation  or  amendment  submitted 
by  the  Commonwealth  of  Puerto  Rico 
contingent  on  appropriate  action  by  the 
Commonwealth  of  Puerto  Rico  with 
respect  to  the  problem  areas  in  the  plan 
of  operation. 

(g)  If  all  or  part  of  the  plan  of 
operation  is  disapproved,  FCS  shall 
notify  the  appropriate  agency  in  the 
Commonwealth  of  Puerto  Rico  of  the 
problem  area(s)  in  the  plan  of  operation 
and  the  actions  necessary  to  secure 
approval. 

(h)  In  accordance  with  the  provisions 
of  §  285.5,  funds  may  be  withheld  or 
denied  when  all  or  part  of  a  plan  of 

operation  is  di-japproved. 

§§285.4-285.5    [Removed] 

il    ^  i85. 4  and  S28.'iS  are  removed. 
§  285.6    [Redesignatea  as  §  285.4] 

12.  §  285.6  is  redesignated  §  285.4. 
§285.7    [Amended] 

13.  In  §285.7: 

a.  The  section  is  redesignated  285.5. 

b.  The  first  sentence  of  paragraph  (a) 
is  amended  by  removing  the  citation 
"§  285.6"  and  adding  "§  285.4"  in  its 
place. 

c.  The  first  sentence  of  paragraph  (b) 
is  amended  by  removing  the  citation 
"§  285.6"  and  adding  "§  285.4"  in  its 
place 

§§285.8-285  10     [Removed] 

14.  ^  285.8  tiirouga  §  285.10  are 
removed. 

Dated:  January  5, 1996. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 

Consumer  Services. 

(PR  Doc.  96-887  Filed  1-23-96;  8:45  am) 

BILLING  CODE  3410-30-U 


Agricultural  Ma.i'ketin"  Servics 

7  CFR  Part  985 
[FV95-S85-5PR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  199e-97  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  the  1996-97 
marketing  year.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Par 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market. 

DATES:  Comments  must  be  received  by 
February  23,  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  room  2525, 
South  Building,  PC  Box  96456, 
Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ].  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW.,  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724;  or  Caroline  C.  Thorpe,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2525,  South  Building,  PO  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-5127 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  part  985), 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
California,  Nevada,  Montana,  and  Utah). 
This  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
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674),  hereinafter  referred  to  as  the 

"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  proposed  rule  would 
establish  the  quantity  of  spearmint  oil 
produced  in  the  Far  West,  by  class,  that 
may  be  purchased  from  or  handled  for 
producers  by  handlers  during  the  1995- 
97  marketing  year,  which  begins  on  June 
1. 1996.  This  proposed  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 

this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pxu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wrill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  spearmint  oil  handlers 
subject  to  regulation  under  the 
marketing  order  and  approximately  260 
producers  of  spearmint  oil  in  the 


regulated  production  ama  Of  the  260 
producers,  approximately  160  producers 
hold  Class  1  (Scotch)  oil  allotment  base, 
and  approximately  145  producers  hold 
Class  3  (Native)  oil  allotment  base. 
Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  have  been  defined  as  those 
whose  aimual  receipts  are  less  than 
$500,000.  A  minority  of  producers  and 
handlers  of  Far  West  spearmint  oil  may 
be  classified  as  small  entities. 

The  Far  West  sp)earmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington.  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  marketing 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  marketing  order  accounts 
for  approximately  75  percent  of  the 
annual  U.S.  production  of  spearmint  oil. 

Pursuant  to  authority  contained  in 
§§985.50,  985.51,  and  985.52  of  the 
marketing  order,  the  Committee 
recommended  the  salable  quantities  and 
allotment  percentages  for  the  1996-97 
marketing  year  at  its  September  26. 
1995.  meeting.  The  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil  in  a 
vote  of  six  in  favor  and  one  opposed. 
The  member  voting  in  opposition 
favored  the  establishment  of  a  higher 
salable  quantity  and  allotment 
percentage.  The  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil  in  a 
vote  of  seven  in  favor  and  none 
opposed.  The  Chairman  abstained  from 
voting  on  both  actions. 

This  proposed  rule  would  establish  a 
salable  quantity  of  989.303  pounds  and 
an  allotment  percentage  of  55  percent 
for  Scotch  spearmint  oil.  and  a  salable 
quantity  of  1.074.902  pounds  and  an 
allotment  f)ercentage  of  54  percent  for 
Native  spearmint  oil.  This  rule  would 
Umit  the  amount  of  spearmint  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  the  1996-97 
marketing  year,  which  begins  on  June  1. 
1996.  Salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  marketing  order's 
inception  in  1980. 

The  Committee  revised  its  procedure 
for  calculating  the  salable  quantity  and 


allotment  percentage  for  Scotch 
spearmint  oil  this  season  by  using  a 
formula  based  on  that  portion  of  the 
entire  North  American  market  share 
targeted  by  the  Far  West.  The 
Conunittee  chose  to  use  a  targeted 
percentage  of  the  North  American 
market  share  in  its  deliberations  due  to 
the  increased  production  of  Scotch 
spearmint  oil  in  Canada  and  certain 
domestic  areas  outside  of  the  Far  West 
production  area.  The  Far  West 
spearmint  oil  industry  maintained 
approximately  72  percent  of  the  North 
American  Scotch  spearmint  oil  market 
share  during  1980.  the  marketing  order's 
first  year  of  operation.  By  1994,  this  had 
gradually  diminished  to  the  point  where 
the  Far  West  had  sales  of  Scotch 
spearmint  oil  representing 
approximately  52  percent  of  the  North 
American  market.  Reestablishing  the  Far 
West  with  a  majority  of  the  North 
American  market  share  is  a  priority  of 
the  Committee,  while  at  the  same  time 
maintaining  market  stability.  Although 
desiring  to  regain  the  market  share  level 
realized  in  1980,  the  Committee  plans  to 
work  at  achieving  this  goal  over  a  period 
of  several  years. 

The  method  of  calculating  the  Native 
spearmint  oil  salable  quantity  and 
allotment  percentage  remains 
unchanged,  with  the  primary 
consideration  being  price  and  available 
supply  as  affected  by  the  estimated 
trade  demand  for  Far  West  spearmint 
oil.  United  States  production  of  Native 
spearmint  oil  is  centered  in  the  Far  West 
which  produces  approximately  90 
percent  of  the  total  supply. 

The  proposed  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1996-97  marketing 
year  is  based  upon  the  Committee's 
recommendation  and  the  data  presented 
below.  ^ 

(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
1996 — 196,384  pounds.  This  number  is 
derived  by  subtracting  the  estimated 
1995-96  marketing  year  trade  demand 
of  862,784  pounds  from  the  revised 
1995-96  marketing  year  total  available 
supply  of  1,059,168  pounds. 

(B)  Estimated  North  American 
production  (U.S.  and  Canada)  for  the 
1996-97  marketing  year— 1.549,316 
pounds.  This  niunber  is  an  estimate 
based  on  Committee  information 
provided  by  producers  and  buyers. 

(C)  Percentage  of  North  American 
market  targeted — 64.67  percent.  This 
number  is  an  average  of  the 
recommended  target  percentages  made 
at  each  of  the  six  regional  producer 
meetings  held  throughout  the  Far  West 


production  area  during  the  month  of 
September.  1995. 

(D)  Total  quantity  of  Scotch  spearmint 
oil  needed  to  reach  targeted 
percentage — 1,001.891  pounds.  This 
number  is  the  product  of  the  estimated 
1996-97  North  American  production 
and  the  targeted  percentage. 

(E)  Minimum  amount  desired  to  have 
on  hand  throughout  the  season — 
191,667  pounds.  This  number  is  an 
average  of  those  amounts  recommended 
by  producers  at  the  six  regional 
producer  meetings,  and  reflects  the 
Committee's  commitment  in  regaining 
market  share  by  maintaining  a 
minimiun  quantity  on  hand. 

(F)  Total  supply  required— 1,193,558 
pounds.  This  number  is  derived  by 
adding  the  minimum  desired  on  hand 
amount  to  the  total  quantity  required  to 
meet  the  targeted  percentage. 

(G)  Additional  quantity  required — 
997,174  pounds.  "This  represents  the 
actual  amount  of  additional  or  new  oil 
needed  to  meet  the  Committee's 
projections,  and  is  computed  by 
subtracting  the  estimated  carry-in  of 
196,384  poimds  from  the  total  supply 
required  of  1.193,558  pounds. 

(H)  Total  allotment  base  for  the  1996- 
97  marketing  year— 1,798,732  pounds. 

(I)  Computed  allotment  percentage — 
55  percent.  This  percentage  is  computed 
by  dividing  the  required  salable 
quantity  by  the  total  allotment  base. 

(J)  Recommended  allotment 
percentage — 55  percent. 

(K)  The  Committee's  recommended 
salable  quantity— 989.303  pounds. 

(2)  Qass  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1 . 
1996 — 44,959  poimds.  This  number  is 
derived  by  subtracting  the  estimated 
1995-96  marketing  year  trade  demand 
of  1,084,436  pounds  from  the  revised 
1995-96  marketing  year  total  available 
supply  of  1,129,395  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1996-97  marketing 
year— 1,084,436  pounds.  This  number  is 
an  estimate  based  on  the  average  of  total 
aimual  sales  made  between  1988  and 
1994,  handler  estimates,  and  Committee 
information  provided  by  producers  and 
buyers. 

(C)  Salable  quantity  required  from 
1996  production— 1,039,477  pounds. 
This  number  is  the  difference  between 
the  estimated  1996-97  marketing  year 
trade  demand  and  the  estimated  earn  - 
inon  June  1,  1996. 

(D)  Total  allotment  base  for  the  1996- 
97  marketing  year — 1,990.559  pounds. 

(E)  Computed  allotment  percentage 
52.2  percent.  This  percentage  is 
computed  by  dividing  the  required 


base 

(F)  Recommended  allotment 
percentage— 54  percent.  The  Committee 
recommended  a  percentage  slightly 
higher  than  that  computed  so  as  to 
maintain  an  ample  supply  of  Native 
spearmint  oil  available  for  the  market. 

(G)  The  Committee's  recommended 
salable  quantity— 1,074,902  pounds. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  Committee's  recommended 
salable  quantities  of  989,303  pounds 
and  1,074,902  pounds,  and  allotment 
percentages  of  55  percent  and  54 
percent  for  Scotch  and  Native  spearmint 
oils,  respectively,  are  based  on 
anticipated  1996-97  marketing  year 
supply  and  trade  demand.  The 
relatively  higher  recommended  salable 
quantities  and  allotment  percentages  for 
both  Scotch  and  Native  spearmint  oils 
for  the  1996-97  marketing  year,  when 
compared  to  those  initially 
recommended  for  the  1995-96 
marketing  year,  are  demonstrative  of  the 
Committee's  concern  with  the 
increasing  production  of  spearmint  oil, 
both  inside  and  outside  the  marketing 
order  production  area,  and  the 
industry's  desire  to  maintain  a 
significant  share  of  the  North  American 
market  while  maintaining  the  overall 
stability  of  the  market. 

The  proposed  salable  quantities  are 
not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantitities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1996-97  season  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reser\e  pool. 

This  proposed  regulation,  if  adopted, 
would  be  similar  to  those  which  have 
been  issued  in  prior  seasons.  Costs  to 
producers  and  handlers  resulting  from 
this  proposed  action  are  expected  to  be 
offset  by  the  benefits  derived  from 
impro\ed  returns. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
would  allow  for  anticipated  market 
needs  based  on  historical  sales,  changes 
and  trends  in  production  and  demand. 


and  information  available  to  the 
Committee.  Adoption  of  this  proposed 
rule  would  also  provide  spearmint  oil 
producers  with  information  on  the 
amount  of  oil  which  should  be 
produced  for  next  season. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  conunent  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  985.215  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  985.215    Salable  quantities  and  allotment 
percentages— 1996-87  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  begiiming 
on  Jime  1,  1996,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  989,303  pounds  and  an 
allotment  percentage  of  55  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  1,074,902  pounds  and  an 
allotment  percentage  of  54  percent. 

Dated:  January  17,  1996. 
Sharon  Bomer  Lauritsen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-927  Filed  1-23-96:  8:45  am) 
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action:  Denial  of  petition  for 
rulemaking. 


UMI 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the 
MeasuiBx  Corporation.  The  petition  was 
docketed  by  the  Commission,  and  was 
assigned  Docket  No.  PRM-150-3.  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  concerning 
Agreement  State  regulation  of  byproduct 
material  to  require  Agreement  States  to 
notify  the  NRC  of  proposed  and 
completed  regulatory  actions  and  to 
require  that  the  NRC  publish  notices  of 
Agreement  States'  proposed  and 
completed  rulemakings.  The  NRC  is 
denying  the  petition  because  there 
would  be  no  safety  benefit  by  NRC 
actions  to  consolidate  and  further 
disseminate  this  information;  the 
process  of  collecting  and  disseminating 
•  this  information  would  place  a 
significant  administrative  and  economic 
burden  on  the  NRC  and  the  Agreement 
States;  and  the  information  sought  by 
the  petitioner  on  proposed  and 
completed  Agreement  State  rulemakings 
is  already  available  from  a  number  of 
sources. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  the  petitioner's  response  to 
these  comments,  the  NRC's  letter  of 
denial  to  the  petitioner,  and  the 
Congressional  letters  are  available  for 
public  inspection  or  copying  in  the  NRC 
Public  Docimient  Room.  2120  L  Street 
NW.  (Lower  Level).  Washington.  tXZ. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tony  DiPalo.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  T9F31. 
Washington.  DC  20555-0001. 
Telephone;  301-415-6191. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
(NRC)  received  a  petition  for  rulemaking 
dated  April  7,  1994,  submitted  by  Ms. 
Elsa  Nimmo  for  the  Measurex 
Corporation,  a  manufacturer, 
distributor,  and  supplier  of  services  for 
process  control  sensors  used  by  NRC 
and  Agreement  State  licensees 
throughout  the  United  States.  The 
petition  was  docketed  as  PRM-150-3  on 
April  12,  1994. 

The  NRC  published  a  notice  that 
aimounced  the  receipt  of  the  petition 
and  requested  public  comment  on  the 
suggested  amendments  in  the  Federal 
Register  of  October  5,  1994  (59  PR 
50706).  The  petitioner  requested  that 
the  NRC  amend  its  regulations  in  10 
CFR  part  150  that  concern  Agreement 


State  regulation  of  byproduct  material. 
Specifically,  the  petitioner  sought  an 
amendment  to  10  CFR  150.31  that 
would  have  required  each  Agreement 
State  to  notify  the  NRC  of  proposed  and 
completed  changes  to  that  State's 
regulations. 

The  petitioner  also  sought  an 
amendment  to  10  CFR  part  2  that  would 
have  required  the  NRC  to  pubUsh 
notices  of  these  regulatory  changes  in 
the  Federal  Register.  The  petitioner 
noted  that  current  NRC  requirements 
contained  in  §§  2.804  through  2.807  of 
Title  10  of  the  Code  of  Federal 
Regulations  establish  a  procedure  for 
the  pubhcation  of  proposed  changes, 
participation  by  interested  persons,  and 
notification  of  changes;  however,  the 
petitioner  believes  that  a  less  detailed 
set  of  rulemaking  £md  notification 
procedures  is  specified  in  10  CFR 
150.31.  The  petitioner  also  states  that,  in 
their  experience,  the  10  CFR  150.31 
rulemaking  and  notification  procedure 
fails  to  provide  a  mechanism  for  persons 
located  outside  any  particular 
Agreement  State  to  learn  about 
proposed  changes  in  that  State's 
regulations.  In  the  absence  of  such  a 
mechanism,  the  petitioner  believes  that 
they  and  others  are  excluded  from  the 
opportunity  clearly  intended  by  10  CFR 
150.31  to  participate  in  discussion  of 
the  proposed  rules. 

Tne  petitioner  indicated  that  although 
it  makes  a  substantial  effort  to  learn 
about  proposed  regulatory  changes  and 
to  maintain  ciurent  copies  of  NRC  and 
Agreement  State  regulations,  it  is  not 
always  notified  of  actual  changes  that 
may  directly  affect  it  and  its  customers 
in  the  Agreement  States.  For  example, 
the  Petitioner  noted  that  under  both  its 
specific  license  for  device  distribution 
issued  by  the  Agreement  State  of 
California,  and  the  general  license 
issued  by  other  Agreement  States,  it  is 
required  to  provide  generally  licensed 
device  recipients  with  a  copy  of  the 
appUcable  Agreement  State  regulations. 
The  petitioner  believed  that  the 
proposed  amendments  to  10  CFR  parts 
2  and  150  would  alert  the  NRC  and 
Agreement  State  licensees  of  all  relevant 
Agreement  State  requirements  and 
permit  them  to  more  fully  participate  in 
the  rulemaking  process. 


Discussion  of  the  Petition 

The  petitioner's  primary  concern  is 
that  it  and  other  NRC  licensees  are  not 
always  notified  of  proposed  and 
completed  changes  in  Agreement  State 
regulations  that  may  affect  licensees  and 
their  customers  in  those  Agreement 
States.  The  petitioner  is  also  concerned 
that  because  it  is  often  not  aware  of 
Agreement  State  regulatory  actions,  it 


does  not  have  the  opportunity  to  fully 
participate  in  the  rulemaking  process  as 
is  intended  by  NRC  regulations.  As  part 
of  the  petition  for  rulemaking,  the 
petitioner  included  copies  of 
correspondence  with  Agreement  State 
radiation  control  boards  and  the  NRC, 
and  cited  specific  cases  with  the 
Agreement  States  of  Oregon  and  Texas 
that  it  believed  illustrated  why  the 
current  rules  are  deficient  and  in  need 
of  revision. 

In  Oregon,  for  example,  regulatory 
changes  were  proposed  that  would  have 
eliminated  the  general  license 
authorizing  the  petitioner  to  install, 
transfer,  demonstrate,  or  provide  service 
and  would  require  the  petitioner  to 
obtain  a  specific  license  from  Oregon  in 
order  to  conduct  business.  These 
regulatory  changes  were  never 
approved.  Nevertheless,  the  petitioner 
states  that  had  Oregon's  proposed 
regulations  been  adopted,  it  would  be 
able  to  ship  sensors  to  a  customer  in 
Oregon  only  after  confirming  that  the 
customer  has  an  appropriate  specific 
license.  The  petitioner  was  concerned 
that  interested  parties  were  not 
provided  ample  opportunity  to 
comment  on  Oregon's  proposed  rules  or 
to  participate  in  their  rulemaking 
process.  "The  petitioner  felt  that 
although  it  attempted  to  learn  about  any 
proposed  or  adopted  regulatory  changes 
by  writing  to  the  Oregon  Radiation 
Control  Section  on  several  occasions 
(between  June  1991  and  January  1994). 
it  did  not  receive  a  response.  Lack  of 
response  led  the  petitioner  to  believe 
that  Oregon  had  not  modified  its  1987 
radiological  control  regulations  even 
though  the  current  version  of  the 
Oregon  Administrative  Rules  for  the 
Control  of  Radiation  was  adopted  in 
1991.  The  petitioner  indicated  that  it 
only  became  aware  of  the  proposed 
changes  to  Oregon's  regulations  in 
February  1994  when  informally 
contacted  by  an  out-of-state  health 
physics  colleague. 

In  the  case  of  Texas,  the  petitioner 
indicated  that  they  did  not  learn  about 
certain  regulatory  modifications 
adopted  in  1993  by  the  Agreement  State 
of  Texas  until  after  these  rules  became 
effective.  At  that  time,  the  petitioner 
believed  that  the  involved  agency,  in 
this  case  the  Texas  Department  of 
Health,  Division  of  licensing. 
Registration  and  Standards,  Bureau  of 
Radiation  Control,  knew  these  changes 
would  affect  out-of-State  firms  since  the 
petitioner  was  notified  in  writing  by  this 
agency  in  September  1993  about  some 
of  the  changes  after  they  had  been 
adopted.  However,  the  petitioner  felt 
they  had  no  opportunity  to  participate 
in  the  rulemaking  process  and  also 


beUeved  these  regulatory  modifications 
would  directly  affect  its  business  in 
Texas. 

Tne  petitioner  noted  that  some  State's 
radiation  control  agencies  are 
conscientious  in  notifying  out-of-state 
distributors  or  service  groups  about 
proposed  and  completed  regulatory 
changes,  but  many  do  not  make  such  an 
effort.  For  these  reasons,  the  petitioner 
indicated  that  it  and  other  similar 
service  groups  have  no  way  of  knowing 
when  copies  of  a  State's  regulations  are 
no  longer  valid  and.  consequently,  have 
no  opportunity  to  participate  in  the 
rulemaking  process.  The  petitioner  also 
felt  that  its  effort  to  gain  information 
regarding  Agreement  State  regulatory 
changes  was  costly,  time-consuming, 
and  often  ineffective. 

To  alleviate  this  situation,  the 
petitioner  proposed  that  10  CFR  150.31 
be  amended  to  require  Agreement  States 
to  notify  the  NRC  of  both  proposed  and 
completed  regulatory  actions  to  adopt, 
amend,  or  repeal  regulations  and  that  10 
CFR  Part  2  be  amended  to  require  the 
NRC  to  publish  Agreement  State  notices 
of  proposed  and  completed  riiiemakings 
in  the  Federal  Register.  However,  wi\h 
regard  to  10  CFR  150.31  the  staff  noted 
that  this  requirement  applies  only  to 
AEA  11  (e)  2  byproduct  material 
(Uranium  Mill  Tailings)  rather  than 
regular  "Byproduct  Materials." 

Summary  of  Public  Comments 

The  October  5,  1994,  Notice  of  receipt 
invited  interested  parties  to  submit 
written  comments  concerning  the 
petition.  The  NRC  received  17  comment 
letters.  Ten  comment  letters  were 
received  from  States  represented  by 
their  Departments  of  Health,  Natural 
Resources,  Environmental  Quality,  and 
Nuclear  Safety;  4  came  from  industr\' 
representing  distributors  and  suppliers 
of  services  for  individual  process 
measurement  systems;  1  from  a  private 
consultant,  1  from  a  citizens  group,  and 
1  joint  comment  representing  two 
professional  groups. 

The  petition  proposed  two 
amendments.  The  first  was  to  amend  10 
CFR  150.31  to  (in  most  cases)  require 
Agreement  States  to  notify  the  NRC  of 
both  proposed  and  completed  action  to 
adopt,  amend,  or  repeal  regulations  The 
second  was  to  amend  10  CFR  Part  2  to 
require  the  NRC  to  publish  in  the 
Federal  Register  the  Agreement  State 
Notices  of  proposed  and  completed 
rulemakings. 

Of  the  17  conunents  received,  11 
opposed  the  petition,  5  favored  granting 
the  petition  through  rulemaking,  and  1 
supported  the  petition's  request  but, 
preferred  a  simpler  approach  as  an 
alternative  to  rulemaking.  The 
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commenters  opposed  to  the  petition  did 
so  on  the  following  basis: 

(i)  A  State  respondent  indicated  that 
its  State  properly  and  routinely  notifies 
the  NRC  of  proposed  and  completed 
regulator}^  actions  at  both  the 
headquarters  and  regional  level.  The 
respondent  also  indicated  that  its  State 
routinely  seeks  comments  from  the  NRC 
before  promulgation  of  a  State 
regulation  to  ensure  the  NRC  is  aware  of 
these  revisions. 

(ii)  A  State  respondent  cited  an 
example  given  by  the  petitioner  of  a 
misunderstanding  about  notification  of 
a  proposed  rule  the  State  was 
developing  that  was  successfully 
resolved.  The  respondent  indicated  that 
the  State  not  only  gave  the  party 
involved  (in  this  case  the  Measurex 
Corporation)  the  information  requested, 
but  the  comment  period  was  extended 
to  allow  the  petitioner  time  to  formulate 
comments  for  submittal  to  the  Oregon 
State  Public  Hearing  Officer.  The 
petitioner's  comments  were  reflected  in 
the  final  rule.  Oregon,  has  modified  its 
computerized  mailing  lists  and,  in  the 
future,  the  petitioner  will  receive 
routine  mailings  of  all  regulatory 
notices. 

(iii)  A  State  respondent  indicated  that 
it  can  be  safely  assumed  that  all 
Agreement  States  have  some  minimum 
notice  requirement  for  the  purpose  of 
due  process,  and  that  seeking  local  relief 
is  far  preferable  to  a  national  rule. 
Therefore,  if  the  petitioner  has  a 
problem  with  the  due  process 
requirements  of  a  particular  State,  relief 
lies  with  that  State's  officials  and  the 
State's  legislative/political  process. 
Along  this  line,  several  State 
respondents  indicated  that  they  have 
their  own  laws  and  administrative 
procedures  which  they  follow  for 
rulemaking.  Under  these  requirements, 
Agreement  States  maintain  registers  in 
which  proposed  and  completed 
regulations  are  published  and  to  which 
interested  parties  can  subscribe.  One 
State  commenter  noted  that  under  its 
public  records  law  it  is  required  to  make 
copies  available  on  request  of  its 
proposed  anti-completed  regulations. 
Another  State  respondent  indicated  that 
the  name,  address,  and  telephone 
number  of  Agreement  State  officials  can 
be  found  in  the  Conference  of  Radiation 
Control  Program  Directors'  Directory  of 
Personnel  Responsible  for  Radiological 
Health  Programs. 

(ivj  One  State  respondent  indicated 
that  under  its  Administrative  Procedure 
Act  it  is  required  to  notify  interested 
parties  of  rule  changes  and  to  hold 
public  hearings  to  receive  comments 
which  can  also  be  delivered  in  writing 


(v)  A  joint  response  from  two 
professional  groups  indicated  they  were 
concerned  with  the  rising  cost  of  doing 
business  with  both  the  NRC  and  the 
Agreement  States  and  therefore,  were 
opposed  to  any  effort  that  would  effect 
further  increases.  They  beUeved  the 
information  requests  of  the  petition 
reflect  the  cost  of  doing  business  with 
the  various  Agreement  States  and  that 
the  petitioner  should  utihze  its  own 
resources  in  gathering  the  information 
necessary  to  become  aware  of  a  State's 
relevant  requirements.  One  State 
respondent  indicated  that  the  petition 
would  increase  costs  to  State  and 
Federal  Governments  and  to  those  they 
regulate  because  Agreement  States  and 
the  NRC  obtain  revenues  from  fees  and/ 
or  general  fund  monies.  Thus,  the  cost 
of  promulgating  proposed  State 
regulations  in  the  Federal  Register  will 
ultimately  be  bom  by  all  radioactive 
material  licensees  and  the  general 
pubUc.  Because  this  expenditure  will 
only  benefit  a  small  number  of  service 
groups  that  distribute  generally  licensed 
devices,  it  would  be  more  economical  if 
these  groups  requested  copies  of  the 
desired  information  from  the  States 
within  which  they  plan  to  do  business. 
A  State  respondent  indicated  that  the 
cost  to  the  petitioner  for  producing  a 
periodic  form  letter  and  postage  would 
be  small  compared  to  the  added 
bureaucracy  if  the  NRC  was  required  to 
develop  a  program  to  gather  the  desired 
information  from  the  Agreement  States 
and  pubhsh  it  in  the  Federal  Register. 

(vi)  Several  State  respondents 
expressed  concern  over  the  additional 
administrative  and  economic  burden 
that  would  be  imposed  on  the 
Agreement  States  because  of  proposed 
new  procedural  requirements  in  the 
petition.  Furthermore,  these  proposed 
requirements  may  create  conflict  with 
existing  State  statutes  concerning 
rulemaking  time  frames,  or  may  further 
delay  an  already  lengthy  rulemaking 
process.  One  State  respondent  indicated 
that  it  was  doubtful  that  their  State 
General  Assembly  would  consider  an 
amendment  to  a  State  statute  that  only 
accommodates  one  agency. 

The  commenters  favoring  the  petition 
did  so  on  the  following  basis: 

(i)  One  industry  respondent  indicated 
that  some  Agreement  States  maintain  an 
effective  conununication  program  of 
notifying  interested  parties  of  proposed 
and  completed  regulatory  actions  in 
their  States,  but  others  may  not.  Thus, 
companies  like  the  petitioner's  must 
make  a  substantial  effort  to  acquire  the 
desired  information.  Another  industry 
respondent  indicated  it  had  difficulty 
obtaining  copies  of  current  regulations 
and  any  information  on  proposed 
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regulatory  changes  from  some 
Agreement  States. 

(ii)  An  industry  respondent  indicated 
that  early  notification  of  potential 
revisions  in  Agreement  State  regulations 
would  alert  the  NRC  to  possible  rule 
inconsistencies  and  non-compatibility 
problems  before  changes  become  final, 
which  would  facilitate  a  greater 
awareness  and  understanding  of  the 
changes. 

(iiij  A  public  interest  group  expressed 
concern  that  the  difficulties 
encountered  by  the  petitioner  may  stem 
from  State  government  favoritism 
toward  in-State  businesses  to  the 
detriment  of  out-of-State  entities  who 
are  affected  by  the  State's  actions. 

(iv)  One  respondent,  a  private 
consultant,  indicated  that  without  a 
mechanism  for  learning  about  proposed 
and  completed  regulatory  actions  in 
Agreement  States,  it  was  too  time 
consuming  and  expensive  for 
individuals  to  obtain  this  information. 

(v)  One  industry  respondent  indicated 
that  although  there  were  a  number  of 
ways  interested  parties  could  obtain  the 
desired  regulatory  information 
requested  by  the  petition,  they  did  not 
assume  that  these  parties  would  be 
informed.  In  addition,  it  is  believed 
there  is  a  lack  of  uniformity  and 
consistency  among  the  Agreement 
States  in  how  interested  parties  are 
notified  of  proposed  and  completed 
regulations.  This  respondent,  while 
supporting  the  petition,  indicated  he 
preferred  a  simpler  solution 
(unspecified)  for  providing  uniform  and 
timely  information  to  parties  interested 
in  Agreement  State  regulations.  He  also 
believed  the  Organization  of  Agreement 
States  was  in  the  best  position  to 
develop  such  a  solution. 

Reasons  for  Denial 

The  NRC  reviewed  the  amendments 
proposed  in  the  petition,  considered  the 
comments  received,  and  concluded  that 
the  arguments  made  by  the  petitioner 
■    are  not  sufficient  to  warrant  amending 
10  CFR  parts  2  and  150.  The  reasons  for 
denial  are  as  follows: 

1 .  The  petition  does  not  discuss  any 
situation  in  which  the  public  health  and 
safety  is  an  issue  or  any  apparent  safety 
benefit  that  will  be  derived  by  collecting 
and  disseminating  the  information 
requested  by  the  petition.  Thus,  the 
NRC  foresees  no  basis  for  the  additional 
administrative  burden  or  increased  costs 
to  collect  and  disseminate  this 
information  in  the  manner  suggested  by 
the  petition. 

2.  The  process  of  collecting  and 
disseminating  the  information  pursuant 
to  the  petition  would  place  an 
administrative  and  economic  burden  on 


both  the  NRC  and  Agreement  States. 
The  petitioner  did  not  address  the  costs 
for  developing  the  information  system 
that  would  be  necessary  to  implement 
the  proposed  amendments  in  the 
petition  or  consider  the  reporting 
burdens  that  would  be  imposed  on  both 
the  Agreement  Slates  and  the  NRC  to 
support  the  operation  of  such  a  system. 
The  petitioner  did  not  consider  the  costs 
associated  with  system  operational 
problems,  the  need  for  additional  staff 
resources  at  both  the  NRC  and 
Agreement  States,  the  need  for 
administrative  procedures  for  tracking 
information  and  documentation  system 
instructions,  and  the  costs  for 
periodically  publishing  notices  of  the 
information  under  NRC  auspices  in  the 
Federal  Register. 

3.  The  information  sought  by  the 
petitioner  is  already  available  through 
other  mechanisms.  Based  on  a  review  of 
the  public  comments,  several  means 
presently  exist  by  which  interested 
parties  who  are  not  licensed  in  a 
particular  Agreement  State  can  access 
information  on  proposed  or  completed 
regulation  changes  in  a  particular 
Agreement  State.  As  previously 
mentioned,  several  Agreement  State 
respondents  indicated  that,  as  required 
by  State  statute,  they  mjiintain  state 
registers  in  which  proposed  and 
completed  regulatory  actions  of  that 
State  are  published.  The  information  on 
the  State  Registers  is  available  to 
interested  parties  on  a  subscription 
basis,  by  mail,  or  by  telephone. 

The  Conference  of  Radiation  Control 
Program  Directors,  Inc..  also  maintains  a 
directory  that  includes  the  name, 
address,  and  telephone  number  of 
Agreement  State  public  officials 
responsible  for  radiological  health 
programs.  By  making  a  telephone  call  to 
the  appropriate  Agreement  State  public 
official,  a  requester  can  obtain 
information  about  the  latest  proposed 
and  completed  regulatory  actions  in  that 
State.  In  addition,  the  NRC  maintains  a 
list  of  Agreement  State  contacts  that 
includes  telephone  and  facsimile 
numbers  and  addresses.  Interested 
parties  can  call  or  write  to  the  NRC  to 
obtain  this  information.  TherNRC  also 
sponsors  open  meetings  twice  a  year  to 
discuss  Agreement  State  emd  NRC 
regulatory  matters. 

Because  of  the  potential 
administrative  burden  and  added  costs 
associated  with  the  development  and 
operation  of  an  information  system  to 
support  the  requests  in  the  petition 
without  an  accompanying  health  and 
safety  benefit,  and  because  alternative 
means  are  currently  available  to  the 
petitioner  and  interested  parties  to 
acquire  the  desired  information  about 


Agreement  State  regulatory  activities, 
the  petition  for  rulemaking  filed  by  the 
Measurex  Corporation  (PRM-150-3)  is 
denied. 

Dated  at  Rockville,  MD,  this  26th  day  of 
December  1995. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 
Acting  Executive  Director  for  Operations. 
IFR  Doc.  96-965  Filed  1-23-96;  8:45  ami 
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222-5593. 

SUPPLEMENTARY  INFOSMA^  ON: 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-15] 

Proposed  Revision  of  Class  E 
Airspace;  Gainesville,  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Gainesville,  TX.  A  new 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  17 
at  Gainesville  Municipal  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
17  at  Gainesville  Municipal  Airport, 
Gainesville,  TX. 

DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region, 
Docket  No.  95-ASW-15,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX. 

FOR  FURTHER  INFOHMATiON  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-15."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  fight  of  comments  received.  .Ml 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  fiied  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71)  to 


revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Gainesville  Municipal 
Airport,  Gainesville,  TX.  A  new  GPS 
SIAP  to  RWY  17  has  made  this  proposal 
to  amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  Rwy  17  at  Gainesville,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  pubUshed 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17,  1995,  and 
effective  September  16.  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  F.^A  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  fi^quent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
xmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wtHI  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  fair1 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120: 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 

11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 


September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  ormoie 
above  the  surface  of  the  earth. 


ASW  TX  E5  Gainesville,  TX  [Revised] 

Gainesville  Municipal  Airport,  TX 
(Lat.  33''38'57"  N.,  long.  97''11'43"  W.) 

Gainesville  RBN 

(Ut.  33°42'24"  N.,  long.  99°10'19"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Gainesville  Municipal  Airport  and 
within  1.5  miles  each  side  of  the  003°  bearing 
from  the  Gainesville  RBN  extending  from  the 
6.6-niile  radius  to  9.3  miles  north  of  the 
airport  and  within  l  mile  each  side  of  the 
001°  bearing  from  the  airport  from  the  6.6- 
mile  radius  to  10.4  miles  north  of  the  airport. 
*         «         •         *         « 

Issued  in  Fort  Worth,  TX  on  )anuary  3, 
1996. 

Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region.  ,     * 

[FR  Doc.  96-993  Filed  1-23-96;  8:45  am) 

BILUNO  CODE  4»ia-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-16] 

Proposed  EstaD  shment  of  Class  E 
Airspace;  Reserve,  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
estabUsh  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Saint  John  The  Baptist 
Parish  Airport.  Reserve,  LA.  The 
development  of  a  Global  Positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
(RWY)  17  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SL\P  to  RWY  17  at  Reserve,  LA. 
DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Docket  No.  95-ASW-16,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
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throujjh  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CX>NTACT: 
Donald  J.  Day.  System  Management 
Branch,  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0530;  telephone  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-16."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  hght  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 


Communications  m.ist  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL  at  Saint  John  The  Baptist 
Parish  Airport.  Reserve.  LA.  The 
development  of  a  GPS  SIAP  to  RWY  17 
has  made  this  proposal  necessary. 
Designated  airspace  extending  upward 
from  700  from  700  feet  above  the  ground 
is  now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  GPS  SIAP  to  RWY  17  at 
Saint  Jolm  Tha  Baptist  Parish  Airport. 
Reserve.  LA. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9C  dated  August  17,  1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regvdation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED! 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.G.  10854:  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16,  1995.  is  amended  as 
follows: 

Paragraph  6005 — Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         *  •         • 

ASW  LA  £5  Resenre.  LA  [New] 

Saint  John  The  Baptist  Parish  Airport,  LA  ' 
(Lat.  30'05'33"  N..  long.  096''34'57"  W.) 
That  airspace  extending  upward  firom  700 

feet  above  the  surface  within  a  6.1-mile 

radius  of  Saint  John  The  Baptist  Airport. 

***** 
Issued  in  Fort  Worth.  TX.  on  January  3, 

1996. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  96-994  Filed  1-23-96;  8:45  am] 

BILUNO  CODE  4«10-1»-4M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-13] 

Proposed  Revision  to  Cass  £ 
Airspace;  Santa  Fe,  NM 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  l^otice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Santa  Fe.  NM.  A  new 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SL\P)  to  Runway  (RWY)  28 
at  Santa  Fe  County  Municipal  Airport 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
28  at  Santa  Fe,  NM. 
DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
Docket  No.  95-ASW-13.  Fort  Worth.  TX 
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76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONtaC"^: 

Donald  J.  Day,  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPP.lM£n'A,.v  .nformation: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vmtten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  th'  ,),iiir,.vQ 
listed  under  the  caption  ADDRESSES 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-13."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard,  Fort 
Worth,  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  ndemaking  will  be  filed  in  the 
docket. 


.-Vvailabiiity  of  VPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Santa  Fe  County  Municipal 
Airport,  Santa  Fe.  NM.  A  new  GPS  SIAP 
to  RWY  28  has  made  this  proposal  to 
amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  Rwy  28. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  7D0  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17. 1995,  and 
effective  September  16.  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wall  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 


The  Proposed  ..Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

l.Theauthority  citation  for  14  CFR      " 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120: 
E.O.  10854;  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995,  and  effective 
September  16. 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  mow 
above  the  surface  of  the  earth. 


ASW  NM  E5  Santa  Fe,  NM  (Revised) 
Santa  Fe  County  Municipal  Airport,  NM 

(Lat.  35°37'01"  N,  long.  106'^5'22"  W)    . 
Santa  Fe  VORTAC 

(Lat.  35''32'26"  N,  long.  106°03'54"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiOiin  a  9.7-mile 
radius  of  Santa  Fe  County  Municipal  Airport, 
and  within  8  miles  east  and  4  miles  west  of 
the  165°  radial  of  the  Santa  Fe  VORTAC 
extending  from  the  9.7-mile  radius  to  20.8 
miles  southeast  of  the  airport  and  within  2 
miles  each  side  of  the  112°  radial  from  the 
Santa  Fe  County  Municipal  Airport 
extending  htjm  the  9.7-mile  radius  to  10.4 
miles  east  of  the  airport. 
***** 

Issued  in  Fort  Worth,  TX  on  January  3, 
1996. 

Albert  L.  Viselli.  ^ 

Acting  Manager,  Air  Traffic  Division, 
South  west  Region . 

(FR  Doc.  96-995  Filed  1-23-96;  8:45  am] 
BILUNO  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-12] 

Proposed  Establishment  of  Class  E 
Airspace;  Tallulah,  LA 

AGENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Vicksburg/Tallulah 
Regional  Airport.  Tallulah.  LA.  The 
development  of  a  Global  Positioning 
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System  (GPS)  standard  inslriuiient 
approach  procedure  (SIAP)  to  Runway 
(RWY)  18  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  18  at  Vicksburg/ 
Tallulah  Regional  Airport,  Tallulah,  LA. 
DATES:  Comments  must  be  received  on 
or  before  February  29, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
Docket  No.  95-ASW-12.  Fort  Worth.  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard,  Fort  Worth.  TX. 
between  9  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
*by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-12."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 


on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Vicksburg/Tallulah 
Regional  Airport.  Tallulah.  LA.  The 
development  of  a  GPS  SIAP  to  RWY  18 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
18  at  Vicksburg/Tallulah  Regional 
Airport,  Tallulah,  LA.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Designated 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  ground 
level  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9C,  dated  August  17. 
1995.  and  effective  September  16.  1995. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 

order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air- 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(gj;  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995.  is  amended  as 
follows: 

Pamgraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
»         »         *         *         * 

ASW  LA  E5  Tallulah.  LA    (New) 
Vicksburg/Tallulah  Regional  Airport,  LA 
(Ut.  32"'21'06"  N..  long.  091°01'39"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Vicksburg/Tallulah  Regional 
Airport  excluding  that  airspace  which 
overlies  the  Vicksburg.  MS  Class  E  area. 
•         »  •  «         • 

Issued  in  Fort  Worth.  TX  on  Jan.  3. 1996. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
|FR  Doc.  96-996  Filed  1-23-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-20] 

Proposed  Revision  to  Class  E 
Airspace;  Victoria,  TX 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemiaking. 


-^i  MMARY:  This  document  proposes  to 
revise  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Victoria.  TX.  The 
development  of  an  Instrument  Landing 
System  (ILS)  standard  instrument 
approach  procedure  (SLAP)  to  Runway 
(RWY)  12  Left  (L)  has  resulted  in 
revision  of  the  Class  E  airspace  to 
contain  IFR  flight  operations  at  the 
airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  ILS  SLVP  to  RWY  12L  at  Victoria 
Regional  Airport.  Victoria,  TX. 
DATES:  Comments  must  be  received  on 
or  before  February  29.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region, 
Docket  No.  95-ASW-20.  Fort  Worth.  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region,  Fon 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPt-EMENTARV  INFORMATION: 

Lumments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vmtten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  thp  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  theLr  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 


Docket  No.  95-ASW-20."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  wall  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  VPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure 

The  Proposal 

The  F.\A  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  ex-tending  upward  from  700 
feet  AGL.  at  Victoria  Regional  Airport. 
Victoria.  TX.  Development  of  an  ILS 
SIAP  to  RWY  12L  at  the  airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  ILS  SLAP  to  RWY 
12Lat  Victoria.  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  fi-om  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9C,  dated  August  17.  1995,  and 
effective  September  16.  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26.  1979J;  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  Victoria.  TX  (Revised) 

Victoria,  Victoria  Regional  Airport,  TX 
(Ut.  28''51'09"  N.,  long.  96''55'07"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1-niile 
radius  of  Victoria  Regional  Airport,  and 
within  1.9  miles  each  side  of  the  312°  bearing 
from  the  airport  extending  from  the  7.1-mile 
radius  to  12.8  miles  northwest  of  the  airport. 
*         *         •         •         • 

Issued  in  Fort  Worth.  TX  on  January  3, 
1996. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  96-997  Filed  1-23-96;  8:45  am] 
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14  CFR  Part  71 

fAlrsoace  Docket  No.  95-nASW-19] 

Prop  se<   £ s-aolishment  of  Class  E 
Airspd->^  M  0  othlarvWaxahachie,  TX 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


UMI 


summary:  This  dooiment  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  groxmd 
level  (AGL)  at  Midlothian-Waxahachie 
Municipal  Airport,  Midlothian- 
Waxahachie,  TX.  The  development  of  a 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  36 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  at  Midlothian-Waxahachie 
Municipal  Airport,  Midlothian- 
Waxahachie.  TX. 

DATES:  Comments  must  be  received  on 
or  before  February  29, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-19,  Fort  Worth,  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth.  TX. 
between  9:00  am  and  3:00  pm,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530;  telephone:  (817)  222- 
5593. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 


aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-19."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  Department  of 
Transportation.  Fort  Worth.  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11 -2 A  that  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  a  transition  area,  at 
Midlothian-Waxahachie  Municipal 
Airport.  Midlothian-Waxahachie.  TX. 
The  development  of  a  GPS  RWY  36 
SIAP  has  made  this  proposal  necessary. 
Designated  airspace  extending  upward 
from  700  feet  above  the  ground  (AGL)  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
execuUng  the  GPS  RWY  36  SL\P  at 
Midlothian-Waxahachie.  TX. 
Additionally,  the  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  to  contain  departing  IFR 


operations  upward  from  700  feet  AGL  at 
Midlothian-Waxahachie.  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  pubUshed 
in  Paragraph  6005  at  FAA  Order 
7400. 9C  dated  August  17.  1995.  and 
effective  September  16,  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  svaaW 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

The  authority  citation  for  14  CFR  part 
71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854.  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995.  and  effective 
September  16.  1995,  as  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
alMve  the  surface  of  the  earth 


ASWTX  E^.  Midloth.an-Waxahachie,  TX 
[New] 

Midlothian-Waxahachie.  Midlothian- 
Waxahachie  Municipal  Airport.  TX 
(lat.  32°27'22"  N.,  long.  96'=54'45"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Midlothian-Waxahachie  Municipal 
Airport,  excluding  that  airspace  which 
overlies  the  Dallas-Fort  Worth,  TX  Class  E 
area. 
•         •         •         «         * 

Issued  in  Fort  Worth,  TX  on  Jan  3. 1996. 
Albert  L.  Viselll, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  96-998  Filed  1-23-96;  8:45  am] 
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[Airspace  Docnet  No   95-ASW-i7] 

Proposed  Amendment  to  Class  E 
Airspace,  Guthne  TX 

AGENCY:  reaerai  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Guthrie.  TX.  New  Very 
High  Frequency  Omnidirectional  Range 
(VOR)/Distance  Measuring  Equipment 
(DME)  Area  Navigation  (Random 
Navigation)  (RNAV)  standard 
instrument  approach  procedures 
(SL\P"s)  to  Runaways  (RWY's)  1  and  19 
at  6666  Ranch  Airport,  Guthrie.  TX. 
have  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  VOR/DME  RNAV 
SIAP's  to  RWY's  1  and  19  at  Guthrie, 
TX. 

DATES:  Comments  must  be  received  on 
or  before  February  29, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-17,  Fort  Worth.  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard.  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  pm,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 


Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration.  Southwest  Region,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 

222-5593. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-17."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
simimarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  ol  NPRM's 

-\ny  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
■Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  6666  Ranch  Airport, 
Guthrie,  TX.  New  VOR/DME  RNAV 
SIAP'is  to  RWY's  1  and  19  have  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  SIAP's  to  Guthrie,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17,  1995.  and 
effective  September  16. 1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  vnl\  not  have  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibifity  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1;  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
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Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


V  ■>  u  TX  E5  Guthrie,  TX  (Revised) 
Guthrie.  6666  Ranch  Airport,  TX 

(Lat.  aa-aaas" N,  long.  aoo'20'5i" W) 

That  airspace  extending  upward  bom  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  6666  Ranch  Airport  and  within  2 
miles  each  side  of  the  196°  bearing  from  the 
airport  extending  from  the  6.7-mile  radius  to 
10.4  miles  south  of  the  airport,  and  within 
3.7  miles  each  side  of  the  003°  bearing  from 
the  airport  extending  from  the  6.7-mile 
radius  to  10.4  miles  north  of  the  airport. 
•         •         *         •         • 

Issued  in  Fort  Worth,  TX  on  January  3, 

IQQfi 

\:r»rt  L.  ViaeUi, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1000  Filed  1-23-96;  8:45  am] 
BILUNQ  COM  4*ie-t3-M 


14  CFR  ■=>art71 

:  A  rscav  r.  Socket  No.  95-nASW-14] 

P'ODo  =;►><:  Hevision  of  Class  E 

Airspace;  Hondo, TX 

AGENCY:  Federal  Aviation 

loistration  (FAA),  DOT. 
AC*  on:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  doctunent  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  groimd 
level  (AGL)  at  Hondo,  TX.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SLAP) 
to  Runway  (RWY)  17  at  Hondo 
Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  17  at  Hondo 
Municipal  Airport.  Hondo,  TX. 
DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-14,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 


between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPtEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Conunents  to  Airspace 
Docket  No.  95-ASW-14."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  bie  changed 
in  the  Ught  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 


Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Commimications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circuleir  No. 
11-2A  that  describes  the  apphcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Hondo  Municipal  Airport, 
Hondo,  TX.  A  new  GPS  SIAP  to  RWY 
1 7  has  made  this  proposal  to  amend  the 
controlled  airspace  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
17  at  Hondo,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datvun  83.  Designated  Class  E  airspace 
areas  extending  upward  fix)m  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17,  1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  -1  -[AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1     [A--i-.endec:] 

2.  The  incorporauon  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16,  1995,  is  eunended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
aliove  the  surface  of  the  earth. 


ASW  TX  E5  Hi  nda  TX  (Revised) 

Hondo  Municipal  Aiqxsrt,  TX 

(Lat.  29°21'35"  N.,  long  99°10'36"  W.) 
Hondo  RBN 

(Lat.  29°22'24"  N.,  long  99°10'19"  W.) 
Hondo  VOR 

(Lat.  29°21'16"  N..  long  99°10'33"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  the  Hondo  Municipal  Airport  and 
within  8  miles  west  and  4  miles  east  of  the 
180°  bearing  from  the  Hondo  RBN  extending 
from  the  airpwrt  to  16  miles  south  of  the  RBN 
and  within  2.3  miles  each  side  of  the  352" 
radial  of  the  Hondo  VOR  extending  from  the 
6.7-mile  radius  to  6.9  miles  north  of  the 
airport  and  within  2  miles  each  side  of  the 
360°  radial  of  the  airport  extending  from  the 
6.7-mile  radius  to  10.5  miles  north  of  the 
airport. 
•         *         •         •         * 

Issued  in  Fort  Worth,  TX  on  )anuary  3, 
1996. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  96-1001  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  4S10-13-M 


14  CFR  Part  71 

rAirsoacr  Doc^ei  ^c    92-ASW-a£; 

Prcposea  EstaDlishment  of  Class  E 
Airspace,  Osceola,  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Proposed  Rule;  wdthdrawal. 

summary:  This  action  withdraws  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
March  8,  1994  (59  FR  10760)  which 
proposed  to  establish  Class  E  airspace  at 
Osceola,  AR.  The  proposal  was  to 
establish  controlled  airspace  extending 
upward  from  700  feet  above  the  ground 
(AGL).  This  airspace  was  needed  to 


contain  aircraft  executing  a  new 
Nondireciionai  Radio  Beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  19 
at  Osceola.  The  description  of  the 
proposed  airspace  in  the  NPRM  was 
incorrectly  identified  as  Class  E  surface 
airspace  and  incorrectly  described  the 
airspace  necessary  to  contain  aircraft 
executing  the  SIAP.  After  pubUcation  of 
that  NPRM,  a  second  NPRM  was 
published  with  the  proposed  Class  E 
airspace  correctly  designated,  but  this 
second  NPRM  was  pubUshed  under  the 
same  docket  number.  Accordingly,  to 
avoid  confusion,  the  first  proposal 
published  in  the  Federal  Register  on 
March  8,  1994  (59  FR  10760)  is 
walhdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
217-5593. 

SUPPLEMENTARY  INFORMATION:  On  March 
3.  1994   an  NF^RM  was  published  in  the 
Federal  Register  to  establish  Class  E 
airspace  at  Osceola,  AR.  The  intended 
effect  of  the  proposal  was  to  provide 
adequate  Class  E  airspace  to  contain 
aircraft  executing  the  NDB  SIAP  RWY 
19  at  Osceola,  AR.  This  NPRM 
incorrectly  proposed  establishing  Class 
E  surface  area  airspace  and  incorrectly 
described  the  airspace.  A  second  NPRM 
using  the  same  docket  number  was 
published  in  the  Federal  Register 
correctly  proposing  Class  E  airspace 
upward  from  700  feet  above  ground 
level  (AGL)  and  correctly  describing 
airspace  dimensions  required  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
at  Osceola,  AR.  Therefore,  the  proposed 
rule  published  as  Docket  No.  92-ASW- 
35  on  March  8, 1995  (59  FR  10760)  is 
duplicative,  incorrect  and  imnecessary; 
and  is  therefore  withdrawn.  Since  this 
action  only  withdraws  a  notice  of 
proposed  rulemaking,  it  is  neither  a 
proposed  nor  a  final  rule  and  therefore 
is  not  covered  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act,  or 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Withdrawal  of  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Airspace 
Docket  No.  92-ASW-35,  as  published  in 
the  Federal  Register  on  March  8, 1994 
(59  FR  10760),  is  withdravm. 


Issued  in  Fort  Worth,  TX  on  January  3, 
1396. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1002  Filed  1-23-96;  8:45  am) 

BH.LJNO  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-26] 

Proposeo  Revision  of  Class  E 
Airspace;  Ca^  soad,  NM 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Carlsbad,  NM.  A  new 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SL\P)  to  Runway  (RWY)  21 
at  Cavern  City  Air  Terminal  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  GPS  SL\P  to  RWY  21  at 
Cavern  City  Air  Terminal,  Carlsbad, 
NM. 

DATES:  Comments  must  be  received  on 
or  before  February  29, 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-26,  Fort  Worth,  TX 
76193-0530  95-ASW-26.  The  official 
docket  may  be  examined  in  the  Office 
of  Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region, 
Forth  Worth,  TX  76193-0530; 
telephone:  (817)  222-5593. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
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Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-26."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  conunents 
will  be  considered  before  taking  action 
on  the  proposal  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region,  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Cavern  City  Air  Terminal. 
Carlsbad.  NM.  A  new  GPS  SLAP  to  RWY 
21  has  made  this  proposal  to  amend  the 
controlled  airspace  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 


aircraU  dxeouling  the  GPS  SLAP  to  RWY 
21  at  Carlsbad.  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9C.  dated  August  17.  1995,  and 
effective  September  16,  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

The  authority  citation  for  14  CFR  part 
71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  AviaUon. 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points. 
dated  August  17.  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
alxjve  the  surface  of  the  earth. 

•         •         *         •         • 

ASW  NM  ES  Ourlsbad,  NM  (Reviaed) 

Carlsbad.  Cavern  City  Air  Terminal.  NM 


(Lat.  32''20'15"  N..  long  104°15'48"  W.) 

That  airspace  extending  upward  from  700 
fe«t  above  the  surface  within  a  7.4  mile 
radius  of  Cavern  City  Air  Terminal  and 
within  1.4  miles  each  side  of  the  Cavern  City 
Air  Terminal  Localizer  southwest  course 
extending  from  the  7.4-mile  radius  to  9.4 
miles  southwest  of  the  airport  and  within  1.8 
miles  each  side  of  the  044°  bearing  from  the 
airport  from  the  7.4-mile  radius  to  8.7  miles 
northeast  of  the  airport. 
***** 

Issued  In  Forth  Worth,  TX  on  )anuary  3. 
1996. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1003  Filed  1-23-96;  8:45  am] 

MLUNQ  COOE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-25] 

Proposed  Revision  of  Class  E 
Airspace;  Belen,  NM 

AGENCY:  Federal  Aviation 

Administration  (FAA).  EKDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Belen.  NM.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  21  at  Alexander 
Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  21  at  Alexander 
Municipal  Airport.  Belen,  NM. 
DATES:  Comments  must  be  received  on 
or  before  February  29, 1996. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-25,  Fort  Worth.  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
hobdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ].  Day.  System  Management 
Branch,  Federal  Aviation 
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Administration,  Southwest  Region,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-25."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Alexander  Municipal 
Airport.  Belen.  NM.  A  new  GPS  SLAP  to 
RWY  21  has  made  this  proposal  to 
amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  RWY  21  at  Belen.  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17, 1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operatiMally  current.  It.  therefore — (1) 
is  not  a  "significant  regtilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

1  ist  OF  S-abiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  389;  49  U  S.C.  106(g);  14  CFR 
11.69 

§71  1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 


September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
at>6ve  the  surface  or  the  earth. 


ASW  NM  E5  Belen.  NM    [Revised] 

Belen.  Alexander  Municipal  Airport,  NM 
(Lat.  34°38'43"  N.,  long.  106°50'01"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Alexander  Municipal  Airport  and 
within  1.6  miles  each  side  of  the  034°  bearing 
from  the  airport' extending  from  the  6.6-mile 
radius  to  7.8  miles  northeast  of  the  airport. 
***** 

Issued  in  Fort  Worth.  TX  on  Jan.  3, 1996. 
Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  96-1004  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-24] 

Proposed  Revision  of  Class  E 
Airspace;  Mena,  AR 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  groimd 
level  (AGL)  at  Mena,  AR.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  17  at  Mena 
Intermountain  Municipal  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
17  at  Mena  Intermountain  Municipal 
Airport,  Mena,  AR. 

DATES:  Comments  must  be  received  on 
or  before  February  29. 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-24,  Fort  Worth,  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
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Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX. 

P0«  FURTHER  INFORMATION  CONTACT: 
Donald  ].  Day,  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
2?2-5593. 

Supplementary  information: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Conmients  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripUcate  to  the  address 
Usted  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-24."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard.  Fort 
Worth.  TX,  both  before  and  after  the 
closing  date  for  comments.  A  reporting 
simimarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  hied  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 


11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Mena  Intermountain 
Municipal  Airport,  Mena.  AR.  A  new 
GPS  SIAP  to  RWY  17  has  made  this 
proposal  to  amend  the  controlled 
airspace  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  GPS  SIAP  to  Rwy  17  at  Mena.  AR. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C.  dated  August  17.  1995.  and 
effective  September  16.  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120: 
E.O.  10854.  24  FR  9565.  3  CTR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995.  and  effective 
September  16. 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ASW  AR  Mena.  AR    [Revised] 

Mena  Intermountain  Municipal  Airjxsrt,  AR 

(Ut.  34''32'55"N.,  long.  94''12'29"  W.) 
Mena  RBN 
(Lat.  34''32'55"  N.,  long  94''12'36"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  Mena  Intermountain  Municipal 
Airport  and  within  8  miles  south  and  4  miles 
north  of  the  086°  radial  from  the  Mena  RBN 
extending  from  the  6.9-mile  radius  to  16 
miles  east  of  the  RBN  and  within  2  miles 
each  side  of  the  001°  bearing  from  the  airport 
extending  from  the  6.9-mile  radius  to  12.6 
miles  north  of  the  airport. 
***** 

Issued  in  Fort  Worth,  TX  on  Jan.  3, 1996. 
Albert  L.  Viselli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1005  Filed  1-23-96;  8:45  am) 
BILUNQ  CODE  4«10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-23] 

Propose^::  tstjDlishment  Of  C  ^ss  £ 
Airspace;  Gaiiiano,  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  South  La  Fourche 
Airport,  Galliano,  LA.  The  development 
of  a  Global  Positioning  System  (GPS)  ' 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  18 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SL\P  to  RWY 
18  at  South  La  Fourche  Airport, 
Galliano,  LA. 

DATES:  Comments  must  be  received  on 
or  before  February  29. 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-23.  Fort  Worth.  TX 
76193-0530. 
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The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  foUovdng 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-23.'"  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  South  La  Fourche  Airport, 
Galliano.  LA.  The  development  of  a  GPS 
SIAP  to  RWY  18  has  made  this  proposal 
necessary.  Designated  airspace 
extending  upward  from  700  feet  above 
the  ground  is  now  Class  E  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
18  at  South  La  Fourche  Airport, 
Galliano,  LA. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C  dated  August  17,  1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1)  ■ 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amemdment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. OC,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16,  1995.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ASW  LA  E5  Galliano,  LA    [New] 

Galliano,  South  La  Fourche  Airport.  LA 
(Lat.  29°26'41"  N.,  long.  090°-'.5'40"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4-mile 

radius  of  South  La  Fourche  Airpnart. 

***** 

Issued  in  Fort  Worth,  TX  on  Jan.  3, 1996. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1006  Filed  1-23-96:  8:45  am] 
BILUNG  CODE  491&-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-22] 

Proposed  Revision  of  Class  E 
Airspace;  Marshall,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
revise  the  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Marshall,  TX.  A  new 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  33 
at  Harrison  County  Airport  has  made 
this  proposal  necessary.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  GPS  SIAP  to  RWY  33  at 
Harrison  County  Airport,  Marshall,  TX. 
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DATES:  Comments  must  be  received  on 
or  before  February  29.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region. 
Docket  No.  95-ASW-22.  Fort  Worth.  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch.  Federal  Aviation 
Administration,  Southwest  Region.  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argvmients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  s^lf-addressed.  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-22."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  Southwest 


Regiuii,  tfaUl  Medt-hdiii  iioulevard,  Fort 
Worth,  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Harrison  County  Airport, 
Marshall,  TX.  A  new  GPS  SIAP  to  RWY 
33  has  made  this  proposal  necessary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  Rwy 
33  at  Harrison  County  Airport,  Marshall, 
TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17.  1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
Regulatory  Flexibiuty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854,  24  PR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
T4  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995.  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ASW  TX  E5  Marshall,  TX  (Revised] 

Marshall,  Harrison  County  Airport,  TX 
(Lat.  32'"31'19"N.,  long.  94''18'43"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-miIe 
radius  of  Harrison  County  Airport  and  within 
1.8  miles  each  side  of  the  157°  bearing  from 
the  airport  extending  from  the  6.6-mile 
radius  to  8.6  miles  southeast  of  the  air[>ort. 
***** 

Issued  in  Fort  Worth,  TX  on  January  3, 
1996. 

Albert  L.  ViselU, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1007  Filed  1-23-96;  8:45  am) 
BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-21] 

Proposed  Establishment  of  Class  E 
Airspace;  Livingston,  TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  extending 
upward  fi-om  700  feet  above  ground 
level  (AGL)  at  Livingston  Mimicipal 
Airport,  Livingston,  TX.  The 
development  of  a  Global  Positioning 
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System  (GP.S)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
(RWY)  30  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  30  at  Livingston 
Municipal  Airport,  Livingston,  TX. 
DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-21,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth.  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Conmiuiiications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  under  the  caption  ADDRESSES 
Commenters  washing  the  FAA  lo 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-21."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 


will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A  that  describes  the  application 
procedure 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGI  at  Livingston  Municipal 
Airport.  Livingston,  TX.  The 
development  of  a  GPS  SLAP  to  RWY  30 
has  made  this  proposal  necessary. 
Designated  airspace  extending  upward 
from  700  feet  above  the  ground  is  now 
Class  E  airspace.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  GPS  SL\P  to  RWY  30  at  Livingston 
Municipal  Airport,  Livingston,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C  dated  August  17,  1995,  and 
effective  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120: 
E.O.  10854;  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  Livingston,  TX  [Newl 

Livingston,  Livingston  Municipal  Airport,  TX 
(Lat.  30''41'9"  N.,  long.  095°01'05  "  W.) 
That  airspace  extending  upward  &om  700 

feet  above  the  surface  within  a  6.4-mile 

radius  of  Livingston  Municipal  Airport. 

*         •         •         *         • 

Issued  in  Fort  Worth,  TX  on  January  3, 
1996. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  96-1008  Filed  1-23-96;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
Class  E  airspace  extending  upward  from 
700  feet  above  ground  level  (AGL)  at 
Farmington,  NM.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  25  at  four  Comers 
Regional  Airport.  Farmington,  NM,  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
25  at  Farmington,  NM. 
DATES:  Comments  must  be  received  on 
or  before  February  29.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
E)ocket  No.  95-ASW-18.  Fort  Worth.  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth,  TX. 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  2601  Meacham  Boulevard,  Fort 
Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 


statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-18.  "  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contract  with  FAA  personnel  concerned 
with  this  rulemaking  v«dll  be  filed  in  the 
docket. 

Availability  o/NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Four  Comers  Regional 
Airport,  Farmington,  NM.  A  new  GPS 
SIAP  to  RWY  25  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  RWY  25  at  Farmington,  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17,  1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  92)  is  not 
a  "significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  Febmary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  Qf  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration-of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    (Am«nd6d] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points. 
dated  August  17,  1995.  and  effective 
September  16. 1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  E5  Farmington.  NM  (Revised) 

Farmington.  Four  Corners  Regional  Airport. 
NM 
(Let.  36''44'31"  N,  long.  108''13'47"  W) 
Farmington  VORTAC 

(Lat.  36''44'54"  N,  long.  108°05'56"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Four  Comers  Regional  Airport,  and 
within  1.7  each  side  of  the  088°  bearing  from 
the  airport  extending  from  the  6.7-mile 
radius  to  9-miles  east  of  the  airport,  and 
within  1.6  miles  each  side  of  the  266°  radial 
of  the  Farmington  VORTAC  extending  from 
the  6.7-mile  radius  to  10.7  miles  west  of  the    . 
airport;  and  that  airspace  extending  from 
1,200  feet  above  the  surface  bounded  by  a 
line  extending  from  lat.  37°04'00"  N,  long.     , 
108°27'63"  W;  thence  clockwise  within  a 
25.5-mile  radius  of  the  Farmington  VORTAC 
to  lat.  37°00'00"  N,  long  107''40'18"  W;  to  lat. 
37°00'00"N,  long  107°12'58"W;  thence 
clockwise  within  a  45.1-mile  radius  of  the 
Farmington  VORTAC  to  point  of  beginning; 


I 
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excluding  that  airspace  within  the  Durango. 
CO,  Class  E  airspace  area,  that  airspace 
within  and  underlying  the  Crownpoint,  NM, 
Class  E  airspace  area. 

***** 

Issued  in  Fort  Worth,  TX  on  January  3, 
1996. 

Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  96-999  Filed  1-23-96;  8:45  am] 

BILLING  CODE  4B10-13-M 


DEPARTME'^r  Of  ^hE  TREASURY 
Customs  S<erv  ce 
19  CFR  Part  118 

RIN  1515-AB83 

Cp-'ranzea  Exanrnation  Stations: 
Irr^.'-nedate  Suspension  or  Permanent 
Revocatc^  As  Operator  Upon 
Indictment  'c-  Any  Feiony 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
primarily  to  enable  Customs  port 
directors  to  immediately  suspend 
operations  at  a  Centralized  Examination 
Station  (CES)  whenever  the  operator, 
entity,  or  other  person  exercising 
substantial  ownership  or  control  over 
the  operator,  is  indicted  for,  convicted 
of,  or  has  committed  acts  which  would 
constitute  any  felony.  This  document 
also  proposes  to  make  it  more  specific 
that  a  CES  operator's  failure  to  follow 
the  terms  of  the  CES  written  agreement 
constitutes  a  ground  for  proposed 
permanent  revocation  of  the  CES  and 
cancellation  of  the  written  agreement  to 
operate  the  facility.  This  action  is  taken 
in  order  to  protect  the  public  interest 
and  to  promote  public  confidence 
concerning  the  integrity  of  the  CES 
program.  i 

DATES:  Comments  must  be  received  on 
or  before  March  25,  1996. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  must  be  submitted  to  the  U.S. 
Customs  Service,  Attn:  Regulations 
Branch,  Franklin  Court.  1301 
Constitution  Avenue.  NW..  Washington, 
DC  20229,  and  may  be  inspected  at  the 
Regulations  Branch,  1099  14th  Street 
NW.,  Suite  4000,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Walfish,  Office  of  Field 
Operations,  Trade  Compliance  (202) 
927-1167. 


SUPPLEMENTARY  iNp:RM4-^I0N: 
Bai  ksroun(i 

in  l.'O.  30-6  (58  FR  5596)  Customs 
amended  the  Customs  Regulations  (19 
CFR  Ch.  1)  to  create  a  new  part  118  that 
set  forth  the  regulatory  framework  for 
the  establishment,  operation,  and 
termination  of  Centralized  Examination 
Stations  (CESs).  A  CES  is  a  privately- 
operated  facility,  not  in  the  charge  of  a 
Customs  officer,  at  which  imported 
merchandise  is  made  available  to 
Customs  officers  for  physical 
examination.  Regarding  the  termination 
of  CESs,  Customs  stated  that  immediate 
revocation  and  cancellation  for  a 
criminal  act  should  not  be  limited  to 
cases  involving  an  actual  conviction  or 
admission,  and  that  the  only  criminal 
offenses  which  should  result  in  an 
immediate  revocation  and  cancellation 
would  be  those  which  involved  theft, 
smuggling,  or  a  theft-connected  crime. 

On  furtner  consideration  of  the  issue 
of  when  revocation,  cancellation,  or 
suspension  of  an  entity  selected  to  be  a 
CES  operator  should  occur.  Customs 
now  believes  that  if  a  CES  operator,  an 
officer  of  a  corporation  which  operates 
a  CES,  or  a  person  the  local  "port 
director"  (a  new  designation  reflecting 
Customs  pending  field  reorgemization, 
the  subject  of  a  separate  document) 
determines  exercises  substantial 
ownership  or  control  over  such  operator 
or  corporation  is  charged  with  any 
conduct  which  is  proscribed  as 
criminal,  the  character  and  integrity  of 
the  particular  CES  operation  becomes 
questionable  and  consideration  is 
warranted  by  the  local  port  director  as 
to  whether  the  operations  of  the  CES 
facility  should  be  immediately 
suspended  for  a  temporary  period  of 
time,  i.e.,  a  period  commensurate  with 
the  seriousness  of  the  crime  charged, 
pending  further  investigation  or  outside 
adjudication  of  facts  and/or  the 
institution  of  permanent  revocation  and 
cancellation  proceedings. 

This  action  is  being  proposed  in  order 
to  enhance  port  directors'  ability  to 
protect  the  public  interest  and  to 
promote  public  confidence  concerning 
the  integrity  of  the  CES  program. 
Because  the  CES  program  centralizes  at 
a  particular  location  several  otherwise 
disparate  processes,  including  cartage, 
devanning.  Customs  inspection, 
sampling,  reloading,  and  returning 
merchandise  to  the  stream  of  commerce, 
and  because  the  nimiber  of  CES 
operators  is  limited  (see,  T.D.  93-6,  58 
FR  5596,  5597  (January  22,  1993),  the 
discussion  of  comments  received 
concerning  the  final  CES  rule).  Customs 
officers  must  have  authority  to  ensure 
thorough  confidence  in  the  integrity  of 


CES  operators,  employees,  and 
premises.  Therefore,  this  proposed 
rulemaking  would  provide  port 
directors  with  additional  discretion  to 
decide  whether,  on  a  case-by-case  basis, 
particular  circumstances  and  risks 
involving  the  listed  offenses  warrant 
immediate  suspension,  proposed 
revocation  and  cancellation,  both,  or 
neither.  This  proposal  is  intended  to 
provide  Customs  greater  flexibility  to 
address  the  varying  situations  with 
appropriate  measures  reasonably 
calculated  to  protect  the  public  interest 
and  to  promote  public  confidence  in  the 
CES  program. 

Accordingly,  Customs  proposes  to 
amend  §  118.21,  which  provides  for  the 
revocation  of  selection  and  cancellation 
of  the  written  agreement  to  operate  a 
CES.  Paragraph  (a)  will  be  revised  to 
provide  for  the  immediate  suspension  of 
a  CES  operator's  or  entity's  selection 
and  the  written  agreement  to  operate  the 
CES  if  the  local  port  director  finds  that 
(1)  the  selection  and  written  agreement 
were  obtained  through  fi^ud  or  the 
misstatement  of  a  material  fact;  or  (2) 
the  CES  operator,  an  officer  of  a 
corporation  which  is  a  CES  operator,  or 
a  person  the  port  director  determines  to 
exercise  substantial  ownership  or 
control  over  such  operator  or  officer  is 
indicted  for,  convicted  of,  or  has 
committed  acts  which  would  constitute 
a  felony,  or  a  misdemeanor  involving 
theft  or  a  theft-cormected  crime.  In  the 
absence  of  an  indictment  or  conviction, 
the  port  director  must  at  least  have 
probable  cause  to  believe  the  proscribed 
acts  occurred.  When  CES  operations  are 
suspended  or  revoked  and  cancelled  by 
Customs,  it  will  be  the  CES  operator's 
responsibility  to  ensure  that 
merchandise  already  at  the  CES  is 
properly  consigned  to  another  location 
for  inspection,  as  directed  by  the 
importer  and  approved  by  the  port 
director. 

Paragraph  (b)  is  proposed  to  be 
amended  by  adding  a  new  subparagraph 
(6)  which  makes  the  above-referenced 
conduct  a  separate  ground  for  the  port 
director  to  pursue  permanent  revocation 
and  cancellation  procedures,  and 
revising  subparagraph  (1)  to  make  more 
specific  that  failure  to  comply  with  the 
responsibilities  of  a  CES  operator  also 
constitutes  a  ground  for  proposed 
revocation  and  cancellation. 

The  circumstance  of  a  change  in 
employment  status  as  not  precluding 
adverse  action,  formerly  provided  for 
under  paragraph  (a),  is  made  into  a  new 
paragraph  (c)  to  make  it  clear  that  this 
consideration  is  applicable  equally  to 
actions  regarding  immediate  suspension 
and  permanent  revocation. 


UMI 
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Additional  Changes  to  the  Regulations 

Because  of  the  proposed  change  to 
§  118.21  discussed  above,  conforming 
changes  to  other  referencing  provisions 
in  part  118  must  also  be  made.  The 
following  changes  are  noted  in  this 
regard: 

Section  118.0 

The  second  sentence  of  the  scope 
section  to  part  118  (§  118.0)  is  revised  to 
reference  the  port  director's  discretion 
to  immediately  suspend  a  CES 
operator's  or  entity's  selection  and  the 
written  agreement  to  operate  the  CES  for 
the  type  conduct  specified  above. 

Section  118.22 

Section  118.22  is  proposed  to  be 
revised  to  reference  the  port  director's 
responsibility  to  provide  written  notice 
to  the  CES  operator  or  entity  when  the 
decision  to  immediately  suspend 
operations  has  been  made. 

Section  118.23 

Section  118.23  is  proposed  to  be 
revised  to  reference  the  CES  operator  or 
entity's  right  to  appeal  the  port 
director's  decision  to  immediately 
suspend  CES  operations  to  the  Assistant 
Commissioner  of  the  Office  of  Field 
Operations  (another  new  designation 
reflecting  Customs  pending  field 
reorganization)  or  his  designee.  A 
sentence  is  added  to  make  it  clear  that 
once  a  suspension  or  revocation  action 
takes  effect,  the  CES  operator  must  cease 
CES  operations.  Further,  where  the  port 
director  follows  an  immediate 
suspension  action  with  proposed 
permanent  revocation  and  cancellation 
proceedings,  the  temporary  suspension 
of  CES  operations  remains  in  effect 
during  the  appeal  process. 

Conunents 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  {5  U.S.C.  552).  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4).  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.1  Ifb)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch.  U.S. 
Customs  Service,  1099  14th  Street,  NW.. 
Suite  4000,  Washington.  DC. 

Regulatory  Flexibility  Act 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 


substdulidi  iiuiubwr  ut  siuaH  tiiitilie^,  as 
the  current  number  of  centralized 
examination  station  operators  is  small, 
i.e..  less  than  200.  Accordingly,  the 
proposed  amendments  are  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  E.O.  12866. 

Drafting  Information:  The  principal  author 
of  this  document  was  Gregory  R.  Vilders, 
Attorney,  Regulations  Branch.  U.S.  Customs 
Service. 

However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subiects  in  19  CFR  Part  118 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Examination  stations, 
Imports.  Licensing.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  part  118.  Customs 
Regulations  (19  CFR  part  118),  as  set 
forth  below: 

PART  118— CENTRALIZED 
EXAMINATION  STATIONS 

1.  The  authority  citation  for  part  118 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1499,  1623,  1624. 

2.  In  §  118.0,  the  second  sentence  is 
revised  to  read  as  follows: 

§11&0    Scope 

•   *   *  It  covers  the  application 
process,  the  responsibilities  of  the 
person  or  entity  selected  to  be  a  CES 
operator,  the  written  agreement  to 
operate  a  CES  facility,  the  port  director's 
discretion  to  immediately  suspend  a 
CES  operator's  or  entity's  selection  and 
the  written  agreement  to  operate  the 
CES  or  to  propose  the  permanent 
revocation  of  a  CES  operator's  or  entity's 
selection  and  cancellation  of  the  written 
agreement  for  specified  conduct,  and 
the  appeal  procedures  to  challenge  an 
immediate  suspension  or  proposed 

revocation  and  cancellation  action. 

*   •  * 

3.  In  §118.21: 

(a)  The  heading  is  revised  and  the 
introductory  text  is  republished; 

(b)  Paragraph  (a)  is  revised; 

(c)  Paragraph  (b)(1)  is  amended  by 
adding  the  words  "to  comply  with  any 
of"  before  the  words  "the  provisions 
or'; 

(d)  A  new  paragraph  (b)(6)  is  added; 
and 

(e)  A  new  paragraph  (c)  is  added. 


The  revisions  and  additions  to  read  as 
follows: 

§  118.21    Temporary  suspension; 
permanent  revocation  of  selection  and 
cancellation  of  agreement  to  operate  a  CES. 

The  port  director  may  immediately 
suspend  or  propose  permanent 
revocation  and  cancellation  of  CES 
operations  for  cause  as  provided  in  this 
section. 

(a)  Immediate  suspension.  The  port 
director  may  immediately  suspend,  for 
a  temporary  period  of  time  or  until 
revocation  and  cancellation  proceedings 
are  concluded  pursuant  to  §  118.23,  a 
CES  operator's  or  entity's  selection  and 
the  written  agreement  to  operate  the 
CES  if: 

(1)  The  selection  and  written 
agreement  were  obtained  through  fraud 
or  the  misstatement  of  a  material  fact;  or 

(2)  The  CES  operator,  an  officer  of  a 
corporation  which  is  a  CES  operator,  or 
a  person  the  port  director  determines  to 
exercise  substantial  ownership  or 
control  over  such  operator  or  officer  is 
indicted  for,  convicted  of,  or  has 
committed  acts,  which  would  constitute 
a  felony,  or  a  misdemeanor  involving 
theft  or  a  theft-connected  crime.  In  the 
absence  of  an  indictment  or  conviction, 
the  port  director  must  at  least  have 
probable  cause  to  believe  the  proscribed 
acts  occurred. 

(b)*  •  • 

(6)  The  CES  operator,  an  officer  of  a 
corporation  which  is  a  CES  operator,  or 
a  person  the  port  director  determines  to 
exercise  substantial  ownership  or 
control  over  such  operator  or  officer  is 
indicted  for,  convicted  of,  or  has 
committed  acts,  which  would  constitute 
any  of  the  offenses  listed  under 
paragraph  (a)  of  this  section.  Where 
adverse  action  is  initiated  by  the  port 
director  pursuant  to  paragraph  (a)  of  this 
section  and  continued  under  this 
subparagraph,  the  suspension  of  CES 
activities  remains  in  effect  through  the 
appeal  procedures  provided  under 
§118.23. 

(c)  Circumstance  of  change  in 
employment  not  a  bar  to  adverse  action. 
Any  change  in  the  employment  status  of 
a  corporate  officer  (for  example, 
discharge,  resignation,  demotion,  or 
promotion)  prior  to  indictment  or 
conviction  or  after  committing  any  acts 
which  would  constitute  the  culpable 
behavior  described  under  paragraph  (a) 
of  this  section,  will  not  preclude 
application  of  this  section,  but  may  be 
taken  into  account  by  the  port  director 
in  exercising  discretion  to  take  adverse 
action.  If  the  person  whose  employment 
status  changed  remains  in  a  substantial 
ownership,  control,  or  beneficial 
relationship  with  the  CES  operator,  this 
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factor  will  also  be  considered  in 
exercising  discretion  under  lliis  section. 

4.  Section  118.22  revised  to  read  as 
follows: 

§  118.22    Notice  of  Immediate  suspension 
or  proposed  revocation  and  cancellation 
action. 

Adverse  action  pursuant  to  the 
provisions  of  §118. 21(a)  or  (b)  is 
initiated  when  the  port  director  serves 
written  notice  on  the  operator  or  entity 
selected  to  operate  the  CES.  The  notice 
shall  be  in  the  form  of  a  statement 
specifically  setting  forth  the  grounds  for 
the  adverse  action  and  shall  inform  the 
operator  of  the  appeal  procedures  under 
§118.23  of  this  part. 

5.  Section  118.23  revised  to  read  as 
follows: 

§118.23    Appeal  to  the  Ass  Slant 
Commissioner;  procedure   st.^tus  o*  CES 
operations. 

(a)  Appeal  to  the  Assistant 
Commissioner.  Appeal  of  a  port 
director's  decision  under  §  118.21(a)  or 
(b)  must  be  taken  to  the  Assistant 
Commissioner.  Office  of  Field 
Operations,  within  10  calendar  days  of 
receipt  of  the  written  notice  of  the 
adverse  action.  The  appeal  shall  be  filed 
in  duplicate  and  shall  set  forth  the  CES 
operator's  or  entity's  responses  to  the 
grounds  specified  by  the  port  director  in 
his  written  notice  letter  for  the  adverse 
action  initiated.  The  Assistant 
Commissioner,  Office  of  Field 
Operations,  or  his  designee,  shall  render 
a  written  decision  to  the  CES  operator 
or  entity,  stating  the  reasons  for  the 
decision,  by  letter  mailed  within  30 
working  days  following  receipt  of  the 
appeal,  unless  the  period  for  decision  is 
extended  with  due  notification  to  the 
CES  operator  or  entity. 

(b)  Status  of  CES  operations  during 
appeal.  During  this  appeal  period,  an 
immediate  suspension  of  a  CES 
operator's  or  entity's  selection  and 
written  agreement  pursuant  to 

§  118.21(a)  of  this  part  shall  remain  in 
effect.  A  proposed  revocation  of  a  CES 
operator's  or  entity's  selection  and 
cancellation  of  the  written  agreement 
pursuant  to  §  118.21(b)(l)-(5)  of  this  part 
shall  not  take  effect  unless  the  appeal 
process  under  this  paragraph  has  been 
concluded  with  a  decision  adverse  to 
the  operator. 

(c)  Effect  of  suspension  or  revocation. 
Once  a  suspension  or  revocation  action 
takes  effect,  the  CES  operator  must  cease 
CES  operations.  However,  when  CES 
operations  are  suspended  or  revoked 
and  cancelled  by  Customs,  it  is  the  CES 
operator's  responsibility  to  ensure  that 
merchandise  already  at  the  CES  is 
properly  consigned  to  another  location 


for  inspection,  as  directed  by  the 
importer  and  approved  by  the  port 
director. 

Approved:  December  13,  igg.S. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 
Dennis  M.  O'Connell, 

ActingDeputy  Assistant  Secretary  of  the 

Treasury. 

[FR  Doc.  96-1048  Filed  1-23-96;  8:45  am] 
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DEPARTMEN- DF LABOR 

Pension  ana  vNeifare  Benefits 

AdminiStrat^O'' 

29  CFR  Par  2510 

Proposed  Reg:^  ation  Relating  to 
Definition  ot  Pan  Assets;  Participant 

Contribut'On.s 

AGENCY:  rension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  rescheduling  of  date 
for  public  hearing. 

SUMMARY:  This  document  reschedules 
the  date  for  a  public  hearing  on  the 
proposed  rule  under  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  29  U.S.C. 
1001-1461  (the  Act),  relating  to  revision 
of  the  definition  of  when  certain  monies 
which  a  participant  pays  to.  or  has 
withheld  by,  an  employer  for 
contribution  to  an  employee  benefit 
plan  are  "plan  assets"  for  purposes  of 
Title  I  of  the  Act.  The  proposed  rule  was 
set  forth  in  a  notice  of- proposed 
rulemaking  published  in  the  Federal 
Register  at  60  FR  66036  (December  20. 
1995). 

DATES:  The  public  hearing  on  this 
proposed  rule  is  rescheduled  to 
Thursday.  February  22,  1996,  and,  if 
necessary  based  on  the  volume  of 
requests  by  the  public  to  testify,  to 
Friday,  February  23,  1996.  The  hearing 
will  begin  at  10:00  a.m.  on  both  days. 
ADDRESSES:  Written  requests  to  present 
public  tesumony  concerning  the 
proposed  rule  should  be  submitted  by 
February  14.  1996  to:  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5669,  U.S.  Department  of  Labor,  200 
Constitution  Ave.,  N.W.,  Washington, 
DC  20210.  Attention:  Proposed 
Participant  Contribution  Regulation.  All 
submissions  will  be  open  to  public 
inspection  at  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5638,  200  Constitution 
Ave..  N.W..  Washington.  DC  20210.  The 
rescheduled  hearing  on  the  proposed 


regulation  will  be  held  in  Room  N-3437 
A  aiid  B.  200  Constitution  Ave.,  N.W., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rudy  Nuissl,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Rm  N-5669,  200 
Constitution  Ave.,  N.W.,  Washington, 
DC  20210  (telephone  (202)  219-7461)  or 
William  W.  Taylor,  Office  of  the 
Solicitor,  Plan  Benefits  Security 
Division,  U.S.  Department  of  Labor,  Rm 
N-4611,  200  Constitution  Ave.,  N.W., 
Washington,  DC  20210  (telephone  (202) 
219-9141).  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  On 
December  20,  1995,  the  Department  of 
Labor  (the  Department)  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (60  FR  66036)  which 
would  revise  the  definition  of  when 
certain  monies  which  a  participant  pays 
to,  or  has  withheld  by,  an  employer  for 
contribution  to  an  employee  benefit 
plan  are  "plan  assets"  for  purposes  of 
Title  I  of  the  Act.  In  that  notice  the 
Department  scheduled  a  public  hearing 
writh  respect  to  the  proposal,  to  be  held 
on  January  24  and  January  25,  1996.  and 
invited  interested  persons  to  submit 
written  requests  to  testify  at  the  hearing. 

The  Department  has  received  requests 
from  some  members  of  the  public  for 
additional  time  for  preparation  of 
testimony  on  the  proposed  rule,  and  the 
Department  believes  that  it  is 
appropriate  to  grant  such  additional 
time.  Accordingly,  this  notice 
reschedules  the  public  hearing  on  the 
proposed  rule  to  Thursday,  February  22, 
1996  and,  if  necessary,  to  Friday, 
February  23,  1996.  Requests  to  present 
public  testimony  should  be  submitted 
by  February  14.  Unless  otherwise 
advised,  the  Department  will  assume 
that  persons  who  have  already 
submitted  written  requests  to  testify  at 
the  January  24-25  hearing  will  wish  to 
testify  at  the  hearing  rescheduled  for 
February  22-23. 

The  December  20,  1995  Federal 
Register  notice  also  stated  that  written 
comments  concerning  the  proposed 
regulation  must  be  received  by  February 
5,  1996.  The  Department  has 
determined  that  the  February  5  deadline 
for  submission  of  written  comments  will 
continue  to  apply,  notwrithstanding  the 
rescheduling  of  the  public  hearing. 

Notice  of  Rescheduling  of  Date  for 
Public  Hearing 

Notice  is  hereby  given  that  the  public 
hearing  for  the  proposed  rule  (published 
at  60  FR  66036,  December  20,  1995) 
relating  to  revision  of  the  definition  of 
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when  cwrtdin  munieb  waich  a 
participant  pays  to,  or  has  withheld  by, 
an  employer  for  contribution  to  an 
employee  benefit  plan  are  "plan  assets" 
for  purposes  of  Title  I  of  the  Act  is 
rescheduled  to  Thursday,  February  22, 
1996  and,  if  necessary,  to  Friday. 
February  23,  1996. 

Signed  at  Washington.  DC.  this  19th  day  of 
lanuary  1996. 
Olena  Berg. 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  96-1136  Filed  1-23-96:  8:45  am] 

BILUNQ  COOC  4S10-2»-M 


ENv  nONMENTAL  PROTECTION 

40  CFR  Part  52 

rDE24-1-715«b;  FRL-S401-3] 

i&oroval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware  Ozone  Emission  Inventory 

AGENCY:  Envu'oomentai  Protection 
.Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMIMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Delaware  for  the  purpose  of  establishing 
1990  ozone  base  year  emission 
inventories  for  the  Delaware  ozone 
nonattainment  areas.  In  the  Final  Rules 
section  of  this  Federal  Register.  EPA  is 
approving  the  State's  SIP  revisions  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  them  ds 
noncontroversial  SIP  revisions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writmg  by  February  23,  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs.  Mailcode  3AT00.  U.S.    • 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 


inspection  during  normal  bu^aitis^ 
hours  at  the  EPA  office  listed  above;  and 
the  Delaware  Department  of  Natural 
Resources  4  Environmental  Control.  89 
Kings  Highway.  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  597-3164,  at  the  EPA 
Region  III  address  above. 
SUPPt.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  (Delaware  Ozone 
Emission  Inventory)  which  is  located  in 
tbe  Rules  and  Regulations  section  of  this 
Federal  Register 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U  S.C.  7401-7671q. 

Dated:  November  27.  1995. 
Stanley  Laskowski, 

Acting  Regional  Administrator,  Region  III. 
|FR  Doc.  96-921  Filed  1-23-96:  8:45  aroj 
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40  CFR  Part  52 

[VA25-1:  A-1-FRL-6402-11 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 

Commonwealth  of  Virginia — 
Prevention  of  Significant  Deterioration 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to 
disapprove  or.  in  the  alternative,  to 
conditionally  approve  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision,  consisting  of 
two  parts,  establishes  a  program  for 
prevention  of  significant  deterioration  of 
air  quality  (PSD).  The  first  part  includes 
Virginia's  regulations  and  procedures 
for  a  PSD  program.  The  second  part 
includes  amendments  to  those 
regulations  submitted  as  part  of  the  SIP 
revision.  The  intended  effect  of  this 
action  is  to  propose  disapproval  or,  in 
the  alternative,  approval  of  Virginia's 
request  to  amend  its  SIP  to  satisfy 
federal  new  source  review  requirements 
for  the  preconstruction  permitting  of 
new  sources  and  modifications  in 
attainment  and  unclassifiable  areas,  on 
the  condition  that  deficiencies  in  the 
state  program  are  corrected  and 
submitted  within  one  year  of  approval. 


This  action  is  being  taken  under  the 
Clean  Air  Act  (CAA). 

DATES:  Comments  must  be  received  on 
or  before  February  23,  1996.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building. 
Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air. 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107,  and  at  the 
Virginia  Department  of  Environmental 
Quality,  P.O.  Box  10089.  Richmond. 
Virginia.  23240. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Donahue  (215)  597-2923.  at  the  EPA 
Region  III  address  above. 

SUPPLEMENTARY  INFORMATION:  In  a  series 
of  submittals,  the  Virginia  Department 
of  Air  Pollution  Control  (DAPC).  now 
known  as  the  Department  of 
Environmental  QuaUty  (VDECJJ, 
submitted  the  elements  for  a  revision  to 
its  SIP  that  would  establish  a  program 
for  the  prevention  of  significant 
deterioration  of  air  quality  (PSD)  in  the 
review  and  permitting  of  new  major 
sources  and  major  modifications  (the 
PSD  program).  On  December  17  and  18, 
1992,  the  VDEQ  transmitted  a  request 
for  the  approval  of  the  Commonwealth's 
regulations  for  PSD  and  its  "Procedures 
for  Implementation  of  Prevention  of 
Significant  Deterioration  (PSD)  of  Air 
Quality  Program  (AQP-11)",  a  non- 
regulatory  procedures  document,  as  a 
revision  to  the  Virginia  State 
Implementation  Plan.  Specifically,  the 
December  17.  1992  submittal  included 
AQP-11.  and  the  December  18.  1992 
submittal  consisted  of  Virginia 
Regulation  for  the  Control  and 
Abatement  of  Air  Pollution,  §  120-08- 
02  Permits — Major  Stationary  Sources 
and  Major  Modifications  Locating  in 
Prevention  of  Significant  Deterioration 
Areas.  On  February  3.  1993,  DAPC  sent 
a  Summary  of  Public  Testimony  and 
Response  Thereto  in  order  to  satisfy 
federal  SIP  revision  completeness 
criteria.  On  February  18,  1993  DAPC 
sent  Virginia  Regulations  Appendix  L, 
also  to  be  included  in  the  SIP  revision. 
On  August  16.  1993  the  VDEQ 
submitted  a  supplementary  revision  to 
§  120-01-01  and  120-08-02  to  correct 
deficiencies  in  its  earlier  PSD 
regulations. 


If  Virginia  s  PSD  regulations  are 
disapproved  by  EPA  the  current  federal 
implementation  plan  (FIP)  for  PSD  in 
Virginia  at  40  CFR  52.2451  and  the 
delegation  agreement  between  EPA  and 
Virginia  will  continue  to  be  in  effect.  If 
Virginia's  PSD  regulations  are  approved 
by  EPA,  the  state  will  have  authority  to 
implement  and  enforce  the  PSD 
program  through  its  SIP,  the  current  FIP 
at  40  CFR  52.2451  will  be  withdrawn, 
and  the  delegation  agreement  between 
EPA  and  Virginia  will  be  terminated. 

Background 

On  June  19,  1978,  EPA  promulgated 
the  PSD  regulations  of  40  CFR  52.21  (b) 
through  (w)  into  the  Virginia  SIP  at  40 
CFR  52.2451  and  federally  implemented 
the  PSD  program  in  Virginia.  As  of  June 
3,  1981,  authority  for  implementation  of 
the  Federal  PSD  program  was  delegated 
to  the  Commonwealth  of  Virginia,  and 
Virginia  began  issuing  and  enforcing 
Federal  PSD  permits.  On  September  20, 
1991,  Virginia  was  granted  the  authority 
to  implement  and  enforce  the  nitrogen 
dioxide  {NO2)  increment  portion  of  the 
federal  PSD  program. 

On  June  3.  1993  (58  FR  31636),  EPA 
promulgated  rules  which  revised  the 
PSD  requirement  for  particulate  matter 
(PM).  The  revised  increments  for  PM 
restrict  increases  in  ambient 
concentrations  of  PM-10,  which  is 
defined  as  particles  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  10  micrometers.  The  revisions 
affect  the  regulations  of  40  CFR  parts  51 
and  52  which  specify  the  increments  for 
PM,  and  became  effective  on  June  3, 
1994.  On  July  20.  1993  (58  FR  38822), 
EPA  promulgated  rules  which  revised 
the  "Guidelines  for  Air  Quality  Models" 
by  adding  a  1993  supplement  to  the 
Guidelines.  The  revisions  affect  the 
regulations  of  40  CFR  parts  51  and  52 
which  specify  the  version  of  the 
guidelines,  and  became  effective  on 
August  19, 1993.  Virginia  must  still 
revise  its  regulations  to  include  the  PM- 
10  increment  and  modeling  guideline 
provisions  and  submit  them  as  a 
revision  to  the  SIP.  However,  EPA  does 
not  believe  that  it  should  delay  the 
processing  of  the  SIP  revisions  relating 
to  PSD  which  Virginia  has  already 
submitted  because  of  the  need  for 
additional  revisions  pertaining  to  PM- 
10  and  modelling  guidelines. 

EPA  proposes  to  retain  authority, 
under  40  CFR  52.21,  for  implementing 
and  enforcing  all  Virginia  PSD  permits. 
or  portions  thereof,  involving 
requirements  related  to  PM-10.  EPA 
also  proposes  to  keep  its  current 
delegation  of  authority  to  Virginia  to 
issue  PSD  permits  in  effect  insofar,  and 
only  insofar,  as  PSD  requirements 


pertaining  to  PM-10  are  concerned.  On 
October  15,  1905,  Virginia  published  a 
"Notice  of  Intended  Regulatory  Revision 
UU  Concerning  Prevention  of 
Significant  Deterioration"  and  notified 
EPA  of  its  intent.  The  purpose  of  the 
proposed  action  is  to  amend  Virginia's 
PSD  regulation  to  make  it  conform  with 
federal  PSD  PM-10  increment  and 
modeling  guideline  provisions.  EPA 
solicits  comments  on  this  issue. 

Siimmarv  and  Analysis  of  Virginia's 

Submittal 

In  the  first  part  of  the 
Commonwealth's  submittal,  the 
Commonwealth  requested  that  the 
"Virginia  Regulations  for  the  Control 
and  Abatement  of  Air  Pollution  for 
Prevention  of  Significant  Deterioration, 
§  120-08-02  and  Appendix  L",  and  "Air 
Quality  Program  Policies  and 
Procedures  for  Implementation  of 
Prevention  of  Significant  Deterioration 
(PSD)  of  Air  Quality  Program  (AQP- 
11)"  be  added  to  the  Virginia  State 
Implementation  Plan. 

Virginia's  submittal  included  four 
commitments.  The  first  commitment,  to 
adopt  certain  regulatory  changes  and 
submit  them  for  EPA  approval,  is 
addressed  in  this  notice.  The  other  three 
commitments  were:  the  state  wall 
"transmit  to  the  Regional  Administrator 
or  his  designee  a  copy  of  each  permit 
application  relating  to  a  major  stationary 
source  or  major  modification,  and 
provide  notice  to  the  Regional 
Administrator  of  every  action  related  to 
the  consideration  of  such  permit." 
"make  a  positive  determination  of 
completeness  of  an  application  and  will 
notify  the  applicant  whether  or  not  the 
application  is  complete,"  and  "perform 
a  periodic  assessment"  of  the  PSD  SIP. 

The  second  part  of  Virginia's 
submittal,  consisting  of  amendments  to 
Virginia  Regulation  §  120-08-02, 
Permits  for  Major  Stationary  Sources 
£md  Major  Modifications  in  Prevention 
of  Significant  Deterioration  Areas,  and 
Appendix  L,  Prevention  of  Significant 
Deterioration  Areas,  was  submitted  on 
August  16,  1993.  These  corrections  to 
the  PSD  regulations  included  certain 
elements  necessary  for  federal  approval 
of  the  state  PSD  program.  The  August 
16,  1993  part  of  the  submittal  also 
included  a  revision  to  general 
definitions  for  Class  I,  II,  and  III  areas, 
at  §  120-01-02,  Terms  Defined. 

The  provisions  of  Virginia  Regulation 
§  120-08-02  apply  to  the  construction 
of  any  major  source  or  major 
modification  in  areas  that  are  designated 
attainment  or  unclassifiable  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  Specific  applicable 
geographic  locations  in  Virginia  are 


designated  in  Appendix  L  of  the 
regulations.  Through  the  definitions  of 
major  source  and  major  modification 
equivalent  to  federal  definitions, 
Virginia's  regulations  capture  the 
correct  universe  of  sources  for  the  PSD 
program.  Each  new  source  or 
modification  is  required  to  apply  Best 
Available  Control  Technology  (BACT) 
and  demonstrate  that  the  proposed 
source  or  modification  would  not  cause 
or  contribute  to  air  pollution  in 
violation  of  a  NAAQS  in  any  Air 
Quality  Control  Region  or  an  applicable 
maximum  allowable  increase  over  the 
baseline  concentration  (increment)  in 
any  area. 

Regulation  120-01-02,  Terms 
Defined,  was  included  in  the  August  16, 
1993  supplement  to  the  submittal.  The 
definitions  of  Class  I,  II,  and  III 
geographic  locations  in  Virginia  that  are 
applicable  to  PSD  are  designated  in 
Appendix  L  of  the  regulations  and 
defined  by  locality  for  criteria  and  other 
pollutants.  Appendix  L  classifies  PSD 
areas,  which  include  two  federal  Class 
I  areas,  James  River  Face  Wilderness 
Area  and  Shenandoah  National  Park. 
Virginia  has  no  Class  III  areas. 

"The  procedures  used  to  determine 
increment  allocation,  consumption  and 
protection,  established  in  Virginia's 
AQP-11,  are  consistent  with  federal 
regulations.  Under  Virginia's  program, 
increment  is  allocated  to  permit 
applicants  on  a  sequential  basis  at  the 
time  an  application  is  determined  to  be 
complete.  Increment  consumption  shall 
be  calculated  using  the  most  recent 
representative  meteorological  data.  Any 
PSD  applicant  shall  be  required  to 
demonstrate  through  air  quality 
modeling  that  emissions  increases 
would  not  cause  or  contribute  to  any 
violation  of  allowable  increments 
within  a  Class  I  area  if:  (1.)  the  applicant 
proposes  to  construct  or  modify  within 
100  kilometers  of  a  Class  I  area,  (2.)  EPA 
believes  a  demonstration  is  necessary, 
even  though  the  applicant  will  be 
constructing  beyond  100  kilometers,  or 
(3.)  Virginia  believes  the  change  in 
question  may  appreciably  affect 
increment  consumption  in  the  Class  I 
area.  Virginia's  regulations  also  include 
the  requirements  of  40  CFR  51.166(p) 
for  sources  impacting  federal  class  I 
areas.  In  §  120-08-02  and  AQP-11, 
Virginia  cites  and  will  use  EPA's 
Guideline  on  Air  Quality  Models  and 
EPA  guidance  regarding  "Class  I  Area 
Significant  Impact  Levels  and  Modeling 
Class  I  Area  Impacts"  for  increment 
analysis  and  maintenance  of  the 
NAAQS.  An  inventory  of  emissions  that 
consume  Class  I  increment  will  be 
maintained  by  the  Commonwealth. 
AQP-11  also  outlines  steps  to  prevent 
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iQCX«nieiU  vioidtiona  aiiiA  io  respond  to 
a  Federal  Land  Manager  who  has 
determined  that  a  proposed  emissions 
increase  would  have  an  adverse  impact 
on  the  air  quality  related  values. 

The  PSD  provisions  of  the  G\A 
emphasize  the  importance  of  public 
participation  in  permitting  decisions. 
See  section  160(5)  of  the  CAA.  In 
addition,  section  165(a)(2)  of  the  CAA 
provides  that  no  PSD  permit  shall  be 
issued  unless  a  "public  hearing  has 
been  held  with  opportimity  for 
interested  persons  including 
representatives  of  the  Administrator  to 
appear  and  submit  written  or  oral 
presentations  on  the  air  quality  impacts 
to  the  source,  alternatives  thereto, 
control  technology  requirements,  and 
other  appropriate  considerations."  See 
also  section  40  CFR  51.166(q)(2)(v). 
Further.  40  CFR  51.166(a)(1)  provides 
that  "[iln  accordance  with  the  policy  of 
section  101(b)(1)  of  the  CAA  and  the 
purposes  of  section  160  of  the  CAA, 
each  applicable  State  implementation 
plan  shall  contain  emission  limitations 
and  such  other  measures  as  may  be 
necessary  to  prevent  significant 
deterioration  of  air  quality."  See  also 
section  161  of  the  CAA. 

EPA  interprets  existing  law  and 
regulations  to  require  an  opportunity  for 
state  judicial  review  of  PSD  permit 
actions  under  approved  PSD  SIPs  by 
permit  applicants  and  affected  members 
of  the  public  in  order  to  ensure  an 
adequate  and  meaningful  opportunity 
for  public  review  and  comment  on  all 
issues  within  the  scope  of  the 
permitting  decision,  including 
environmental  justice  concerns  and 
alternatives  to  the  proposed  source.  The 
EPA  believes  that  an  opportunity  for 
public  review  and  comment,  as 
provided  in  the  statute  and  regulations, 
is  seriously  compromised  where  an 
affected  member  of  the  public  is  unable 
to  obtain  judicial  review  of  an  alleged 
failure  of  the  state  to  abide  by  its  PSD 
SIP  permitting  rules.  Accordingly,  all 
such  persons,  as  well  as  the  applicant, 
must  be  able  to  challenge  PSD 
permitting  actions  in  a  judicial  forum. 

In  Section  307(b)  of  the  CAA, 
Congress  expressly  provided  an 
opportunity  for  judicial  review  of  PSD 
permitting  decisions  when  EPA  is  the 
permitting  authority.  In  a  federal  PSD 
program  (PSD  FIP)  such  as  the  one 
currently  in  effect  in  Virginia,  any 
member  of  the  public  who  has 
participated  in  the  pubhc  comment 
process  and  meets  the  threshold 
standing  requirements  of  Article  III  of 
the  U.S.  Constitution  may  petition  for 
administrative  review  of  the  permit 
within  30  days  of  issuance  and 
ultimately  seek  judicial  review  of  the 


adiiiinistrative  disposition  of  the  periiut. 
There  is  no  indication  that  Congress 
intended  that  citizens'  rights  would  be 
diminished  upon  the  EPA  approval  of  a 
state's  PSD  program. 

Similarly.  Congress  has  provided 
citizens  the  ability  to  challenge  the 
failure  of  a  major  source  to  obtain  the 
PSD  permit  required  under  Part  C  of  the 
CAA  or  the  violation  of  such  permit  in 
Federal  district  court  under  the  citizen 
suit  provisions  of  section  304(a)(3). 
regardless  of  whether  the  permitting 
authority  is  the  EPA  or  a  State.  The 
operative  language  of  section  304(a)(3) 
could  be  read  as  equivalent  to  the 
federal  New  Source  Review  (NSR) 
enforcement  provisions  of  sections 
113(a)(5)  and  167.  as  enabling 
challenges  to  both  construction  without 
any  permit  and  construction  without  a 
permit  that  satisfies  applicable  NSR 
requirements.  The  EPA  believes  that  the 
better  view  is  that  expressed  in  the 
legislative  history  of  the  1977 
Amendments,  which  directed  citizen 
challenges  to  State  court:  "(iln  order  to 
challenge  the  legality  of  a  permit  which 
a  State  has  actually  issued,  or  proposes 
to  issue,  under  (the  PSD  provisions  of 
the  CAA]  however,  a  citizen  must  seek 
administrative  remedies  under  the  State 
permit  consideration  process,  or  judicial 
review  of  the  permit  in  State  court." 
Staff  of  the  Subcommittee  on 
Environmental  Pollution  of  the  Senate 
Committee  on  Environment  and  Public 
Works.  95th  Congress.  1st  Session,  A 
Section-by-section  Analysis  of  S.  252 
and  S.  253.  Clean  Air  Act  Amendments 
36  (1977).  reprinted  in  5  Legislative 
History  of  the  Clean  Air  Act 
Amendments  of  1977  (1977  Legislative 
History)  3892  (1977).  The  EPA  believes 
that  Congress  intended  such 
opportunity  for  state  judicial  review  of 
PSD  permit  actions  to  be  available  to 
permit  applicants  and  at  least  those 
members  of  the  public  who  can  satisfy 
threshold  standing  requirements  under 
Article  III  of  the  Constitution. 

Currently,  under  the  PSD  FIP  in  effect 
in  Virginia,  a  Virginia  citizen  can 
petition  EPA  to  conduct  an 
administrative  review  of  a  PSD  permit 
issued  by  Virginia  (under  a  delegation 
agreement  with  EPA)  and  seek  judicial 
review  of  the  final  permitting  action  in 
federal  court.  In  sharp  contrast,  section 
10-1.1318(8)  of  the  Code  of  Virginia 
extends  the  right  to  seek  judicial  review 
only  to  persons  who  have  suffered  an 
"actual,  threatened,  or  imminent  injury 
*   *   *"  where  "such  injury  is  an 
invasion  of  an  immediate,  legally 
protected,  pecuniary  and  substantial 
interest  which  is  concrete  and 
particularized*   *   *"  The  Virginia 
statute,  as  well  as  Virginia  case  law, 


does  not  enable  any  member  of  the 
public  who  participated  in  the  public 
comment  process  on  a  PSD  permit  and 
who  meets  the  threshold  standing 
requirements  of  Article  III  of  the 
Constitution  to  obtain  judicial  review  of 
the  permit  in  the  Commonwealth's  court 
system. 

The  limited  judicial  review  in 
Virginia  thus  does  not  meet  the 
minimum  requirements  for  standing  for 
judicial  review  required  for  PSD  SIP 
programs  under  the  CAA  and  EPA's 
implementing  regulations.  Therefore, 
the  EPA  is  proposing  to  disapprove 
Virginia's  PSD  submittal.  The  EPA 
solicits  comment  on  this  view.  and.  in 
the  alternative,  proposes  to  approve  the 
submittal  should  EPA  conclude  that 
such  judicial  standing  is  not  required 
for  approval  of  a  PSD  SIP. 

EPA  has  noted  that  some  of  Virginia's 
definitions  do  not  conform  with  the 
Clean  Air  Act  Amendments  (CAAA)  of 
1990,  although  they  do  conform  with 
federal  regulations.  EPA  does  not 
believe  that  this  affects  the  decision- 
making process  for  this  proposed 
rulemaking  action.  EPA  is  currently  in 
the  process  of  making  changes  to  federal 
regulations  at  40  CFR  parts  C  and  D  to 
comply  with  the  CAAA.  When  EPA 
promulgates  changes  to  the  PSD 
regulations,  all  states  will  be  required  to 
comply  with  the  new  federal 
regulations,  either  through  SIP  revisions 
or  updated  delegation  agreements. 
Specific  timetables  for  those  changes 
will  be  included  in  the  rulemaking 
notice. 

EPA's  review  of  this  material 
indicates  that,  with  the  exception  of  the 
issue  highlighted  above.  Virginia's 
regulations  and  procedures  are 
sufficient  to  implement  and  enforce  a 
PSD  program.  A  more  detailed 
evaluation  of  Virginia's  regulations  for 
PSD  can  be  found,  in  this  rulemaking's 
docket  file,  in  a  memorandum  entitled 
"Revision  to  the  Commonwealth  of 
Virginia  Implementation  Plan  for 
Prevention  of  Significant  Deterioration 
of  Air  Quality — Technical  Support 
Document".  Copies  of  that  document 
are  available  upon  request  from  the  EPA 
regional  office  listed  in  the  ADDRESSES 
section  of  this  notice. 

Proposed  Action 

If  the  Agency  determines,  after 
reviewing  public  comment  on  this  issue, 
that  Virginia's  PSD  program^ must 
provide  access  to  judicial  review  on  a 
PSD  permit  to  any  party  who 
participates  in  the  public  comment 
process  and  who  meets  the  threshold 
standing  requirements  of  Article  III  of 
the  U.S.  Constitution.  EPA  will 
disapprove  the  SIP  revision  submitted 
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by  Virginia.  Alternatively,  if  the  Agency 
determines,  after  reviewing  public 
comment  on  this  proposal,  that 
provisions  for  judicial  review  are 
uimecessary,  and  that  Virginia's  PSD 
program,  with  the  exception  of  the  PM- 
10  and  modeling  guideline  provisions, 
meets  the  requirements  of  the  CAA 
applicable  to  state  PSD  Programs,  EPA 
will  conditionally  approve  the  SIP 
revision.  In  order  to  correct  the 
deficiencies,  Virginia  must  amend  the 
Virginia  Regulations  and  AQP-1 1  to 
meet  the  current  federal  PSD 
requirements  at  40  CFR  part  51  by 
addressing  the  PM-10  and  modeling 
guideline  provisions.  The  program 
amendments  must  be  submitted  within 
one  year  of  conditional  approval.  If 
Virginia  fails  to  revise  and  submit  the 
amendments  within  one  year,  the 
conditional  approval  will  convert  to  a 
disapproval. 

EPA  is  soliciting  public  comments  on 
Virginia's  SIP  submittal,  and,  in 
particular,  on  the  issues  discussed  in 
this  notice.  These  comments  will  be 
considered  before  taking  final  action. 
Interested  parties  may  submit  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

EPA  is  proposing  to  disapprove  or,  in 
the  alternative,  conditionally  approve 
Virginia's  request  to  revise  the 
Commonwealth's  SIP  to  include 
Virginia  Regulation  for  the  Control  and 
Abatement  of  Air  Pollution,  §  120-08- 
02,  permits  for  major  sources  and  major 
modifications  located  in  prevention  of 
significant  deterioration  areas,  and 
Appendix  L,  prevention  of  significant 
deterioration  areas;  and  Air  Quality 
Program  Policies  and  Procedures  for 
Implementation  of  Prevention  of 
Significant  Deterioration  (PSD)  of  Air 
Quahty  Program,  AQP-1 1.  EPA  is  also 
proposing  to  disapprove  or,  in  the 
alternative,  conditionally  approve 
supplementary  revisions  to  §  120-01- 
02,  §  120-08-02,  and  Appendix  L.  For 
conditional  approval,  Virginia  must 
amend  the  program  as  specified  above 
to  satisfy  the  applicable  federal  PSD 
requirements  of  40  CFR  part  51,  subpart 
I.  With  the  exception  of  the  PM-10 
requirements,  the  Commonwealth  will 
have  authority  to  implement  and 
enforce  the  PSD  program  through  its 
SIP,  and  the  delegation  agreement  will 
be  terminated.  EPA  will  retain  authority 
under  40  CFR  §  52.21,  for  implemRnting 
and  enforcing  all  Virginia  PSD  permits, 
or  portions  thereof,  involving 
requirements  related  to  PM-10  until  a 
SIP  revision  for  PM-10  increments  and 
modeling  guidelines  is  approved.  EPA's 
current  delegation  of  authority  to 
Virginia  to  issue  PSD  permits  will 


remain  in  effect  insofar,  and  only 
insofar,  as  PSD  requirements  pertaining 
to  PM-10  are  concerned.  If  Virginia  later 
submits,  as  the  October  16, 1995 
"Notice  of  Intended  Regulatory  Action" 
indicates,  and  receives  EPA  approval  of 
a  revision  to  the  Virginia  PSD  SIP 
incorporating  the  PM-10  increments 
and  modeling  provisions  the  delegation 
agreement  will  be  completely 
terminated. 

If  these  revisions  to  the  PSD 
requirements  of  the  Virginia  SIP  are 
approved,  EPA  will  continue  to  oversee 
implementation  of  this  important 
program  by  reviewing  and  commenting 
on  proposed  permits  with  respect  to 
applicable  statutory  and  regulatory 
provisions  and  guidance.  Also,  EPA  will 
implement  and  enforce  the  PM-10 
increment  standards  until  such  time  as 
EPA  receives  and  approves  a  revision  to 
the  Virginia  SIP  incorporating  those 
standards  into  the  SIP.  If  a  final  permit 
is  issued  which  still  does  not  reflect 
consideration  of  the  relevant  factors, 
EPA  may  deem  the  permit  inadequate 
for  purposes  of  implementing  the 
requirements  of  the  Act  and  Virginia's 
SIP,  and  may  consider  enforcement 
action  under  sections  113  and  167  of  the 
Act  to  address  the  permit  deficiency. 

Under  the  Regulator^'  Flexibility  Act, 
5  use.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  disapprovals  or  conditional 
approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  disapproval  or 
approval  in  this  situation  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposal  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule.  This  federal  action 
disapproves,  or  conditionally  approves 
pre-existing  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or. 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

The  Administrator's  decision  to 
disapprove,  or  in  the  alternative,  to 
conditionally  approve  Virginia's  SIP 
revision  for  the  Prevention  of 
Significant  Deterioration  Program  will 
be  based  on  whether  it  meets  the 
applicable  requirements  of  the  Clean  Air 
Act  and  of  the  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  15, 1995. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator,  Region  W. 
[FR  Doc.  96-1051  Filed  1-23-96;  8:45  am) 
BILLING  CODE  6S«a-50-P 


40  CFR  Part  152 
[OPP-250112;  FRL-4988-8] 

Pesticide  and  Ground  Water  State 
Management  Plan  Regulation; 
Notification  to  the  Secretary  of 
Agriculture 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  notification  to 
Secretary  of  Agriculture. 

SUMMARY:  Notice  is  given  pursuant  to 
section  25(a)(2)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  that  the  Administi-ator  of 
the  Environmental  Protection  Agency 
(EPA)  has  forwarded  to  the  Secretary  of 
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Agriculture  a  proposed  regulation 
issued  under  setliun  3(d)  of  FIFRA.  TTie 
EPA  is  proposing  to  restrict  the  legal 
sale  and  use  of  five  pesticides-atrazine. 
simazine.  cyanazine.  alachlor.  and 
metolachlor  through  use  of  State 
Management  Plans,  because  of  their 
ground  water  contamination  potential. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Arden  Calvert,  Pohcy  and  Special 
Projects  Staff  (7501C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location, 
telephone  number  and  e-mail  address: 
Rm.  1119.  CM  #2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA.  703-305-7099. 
e-mail:  calvert.arden@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
25(aJ(2)(A)  of  FIFRA  provides  that  the 
Administrator  provide  the  Secretary  of 
Agriculture  with  a  copy  of  any  proposed 
regulation  at  least  60  days  prior  to 
signing  it  for  publication  in  the  Federal 
Register.  If  the  Secretary  comments  in 
writing  regarding  the  proposed 
regulation  within  30  days  after  receiving 
it.  and  if  requested  by  the  Secretary,  the 
Administrator  shall  issue  for 
publication  in  the  Federal  Register  with 
the  proposed  regulation,  the  comments 
of  the  Secretary,  and  the  response  of  the 
Administrator  concerning  the 
Secretary's  comments.  If  the  Secretary 
does  not  comment  in  writing  within  30 
days  after  receiving  the  proposed 
regulation,  the  Administrator  may  sign 
the  proposed  regulation  for  publication 
in  the  Federal  Register  anytime  after  the 
30-day  period. 

As  required  by  FIFRA  section  25(a)(3), 
a  copy  of  this  proposed  regulation  has 
been  forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

As  required  by  FIFRA  section  25(d},  a 
copy  of  this  proposed  regulation  has 
also,  been  forwarded  to  the  Scientific 
Advisory  Panel. 

Authority:  7  U.S.C.  136  et  seq. 

Dated  November  29. 1995. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  96-680  Filed  1-23-96;  8:45  am)  " 
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40  CFR  Part  180 

\PP  0E3889.  2E4113,  and  5E4538/P639; 
FRL-4990-6] 

RIN  207(MVC18 

Chlorothalonil;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
Tolerances  for  combined  residues  of  the 
fungicide  chlorothalonil  and  its 
metabolite  in  or  on  the  raw  agricultural 
commodities  blueberries,  filberts,  and 
mushrooms.  The  proposed  regulation  to 
establish  maximum  permissible  levels 
for  residues  of  the  fungicide  was 
requested  in  petitions  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4)  pursuant  to  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA). 
DATES:  Comments,  identified  by  the 
document  control  number  [PP  0E3889. 
2E4113,  and  5E4538/P639],  must  be 
received  on  or  before  February  23,  1996. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  {7506C).  Office  of-- 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St  ,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PP  0E3889.  2E4113.  and  5E4538/P639]. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 
with  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 


without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Sixth  Floor.  Crj'Stal  Station  #1. 
2800  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)-308-8783:  e- 
mail:  jamerson.hoyt@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petitions  (PP) 
0E3889.  2E4li3,  and  5E4538  to  EPA  on 
behalf  of  the  named  Agricultural 
Experiment  Stations.  These  petitions 
request  that  the  Administrator,  pursuant 
to  section  408(e)  of  the  Federal  Food, 
Drug,  and  CosmeUc  Act  (FFDCA),  21 
U.S.C.  346a(e),  amend  40  CFR  180.275 
by  establishing  tolerances  for  combined 
residues  of  the  fungicide  chlorothalonil 
(tetrachloroisophthalonitrile)  and  its 
metabolite  4-hydroxy-2.5.6- 
trichloroisophthalonitrile  in  or  on 
certain  raw  agricultural  commodities,  as 
follows: 

1.  PP0E3889.  Petition  submitted  on 
behalf  of  the  Agricultural  Experiment 
Stations  of  Florida,  Georgia.  Kentucky, 
Louisiana,  Michigan,  North  Carolina, 
Oklahoma.  Pennsylvania.  South 
Carolina.  Tennessee,  Texas,  and 
Washington  proposing  a  tolerance  for 
blueberries  at  1.0  part  per  million 
(ppm). 

2.  PP2E4113.  Petition  submitted  on 
behalf  of  the  Oregon  Agricultural 
Experiment  Station  proposing  a 
tolerance  for  filberts  at  0.1  ppm.  The 
petitioner  proposed  that  use  of 
chlorothalonil  on  filberts  be  limited  to 
Oregon  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

3.  PP5E4538.  Petition  submitted  on 
behalf  of  the  Pennsylvania  Agricultural 
Experiment  Station  proposing  a 
tolerance  for  mushrooms  at  1.0  ppm. 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
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proposed  tolerances  include  the 
foiiowring  data: 

1.  A  3-month  feeding  study  in  rats  fed 
diets  containing  175  milligrams  (mg)/ 
kilogram  (kg)/day  with  gastric  and  renal 
lesions  in  male  rats. 

2.  A  2-year  feeding  study  in  dogs  fed 
diets  containing  0,  60,  or  120  ppm  with 
a  NOEL  of  60  ppm  (1.8  mg/kg/day) 
based  on  the  induction  of  kidney 
vacuolated  epithelium  and  increased 
bilirubin  levels  at  the  120  ppm  (3.5  mg/ 
kg/day)  dose  level. 

3.  A  chronic  feeding/carcinogenicity 
study  with  Fisher  344  rats  fed  diets 
containing  0,  800,  1.600.  or  3.500  ppm 
(equivalent  to  0,  40,  80,  or  175  mg/kg/ 
day)  for  116  weeks  in  males  or  129 
weeks  in  females  resulted  in  a 
statistically  significant  increase  in  the 
incidence  of  renal  adenoma  and 
carcinoma,  with  a  significant  dose- 
related  trend  in  both  sexes.  In  female 
rats  there  was  also  a  statistically 
significant  increase  in  papilloma  and 
combined  papilloma/carcinoma  of  the 
forestomach  with  significant  dose- 
related  trend  for  combined  papilloma/ 
carcinoma. 

4.  A  second  chronic  feeding/ 
carcinogenicity  study  with  Fisher  344 
rats  fed  diets  containing  0,  2,  4,  15,  or 
175  mg/kg/day  vdth  a  NOEL  of  2  mg/kg/ 
day  based  on  increased  kidney  weight, 
possible  increase  in  kidney  tubular 
lesions,  increase  in  renal  tubular 
adenomas  and  carcinomas,  increased 
incidence  and/or  severity  of 
hyperplasia,  hyperkeratosis  and  ulcers 
of  squamous  mucosa  of  forestomach  at 
the  4  mg/kg/day  dose  level.  There  were 
also  increases  in  the  incidence  of  renal 
tubular  adenomas  and  carcinomas; 
increases  in  the  incidence  and  severity 
of  kidney  tubular  lesions;  and 
hyperplasia,  hyperkeratosis,  and  ulcers/ 
erosions  of  squamous  mucosa  of  the 
forestomach  of  rats  fed  diets  containing 
15  and  175  mg/kg/day. 

5.  A  2-year  carcinogenicity  study  in 
CD-I  mice  fed  diets  containing  0,  750. 
1.500,  or  3,000  ppm  (equivalent  to  0, 
107.  214,  or  428  mg/kg/ day}  that 
resulted  in  statistically  significant 
increases  in  squamous  cell  carcinoma  of 
the  forestomach  in  both  sexes,  with  a 
positive  dose-related  trend  for  combined 
papilloma/carcinoma  in  females,  and 
statistically  significant  increases  in  the 
incidence  of  combined  renal  adenoma/ 
carcinoma  in  dosed  male  mice. 

6.  A  2-year  feeding/carcinogenicity 
study  in  male  CD-I  mice  fed  diets 
containing  0,  10/15,  40,  175,  or  750  ppm 
(equivalent  to  0,  1.4/2.1.  5.7,  25.  or  107 
mg/kg/day).  which  resulted  in  a  slight 
increase  in  tubular  hyperplasia  at  175 
ppm,  and  hyperplasia  and 


hyperkeratosis  of  the  squamous  mucosa 
of  the  forestomach  at  750  ppm. 

7.  A  developmental  toxicity  study 
with  rats  given  gavage  doses  of  0,  25, 
100,  and  400  mg/kg/of  body  weight/ day 
from  days  6  through  15  of  gestation  with 
a  NOEL  for  maternal  toxicity  at  100  mg/ 
kg/day  based  on  increased  mortality, 
reduced  body  weight,  and  increased 
resorptions  and  post  implantation 
losses.  There  were  no  developmental 
effects  observed  under  the  conditions  of 
the  study. 

8.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  5,  10,  or 
20  mg/kg/day  on  days  7  through  19  of 
gestation  with  a  maternal  NOEL  of  10 
mg/kg/day.  Effects  observed  in  rabbits 
in  the  high-dose  group  (20  mg/kg/day) 
were  decreased  body  weight  gain  and 
reduced  food  consumption.  There  were 
no  developmental  effects  observed  in 
this  study. 

9.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  500, 
1,500.  and  3,000  ppm  with  a 
reproductive  NOEL  of  1,500  ppm 
(equivalent  to  115  mg/kg/day)  based  on 
lower  neonatal  body  weights  by  day  21. 

10.  Mutagenicity  studies  were 
negative  in  the  following  acceptable 
assays:  rat,  mouse  and  hamster  in  vivo 
chromosomal  aberration  tests; 
Salmonella  assays  with  and  without 
activation;  and  mouse  and  rat  in  vivo 
cytogenetics  assays.  A  weak  positive 
response  was  elicited  with 
chlorothalonil  in  an  in  vivo  Chinese 
hamster  bone  marrow  cytogenetics 
assay,  which  did  not  show  a  dose- 
response. 

1 1 .  A  general  metabolism  study  in  rats 
shows  that  oral  absorption  of  aqueous 
suspensions  of  chlorothalonil  is  low.  At 
a  dose  levels  equal  to  or  less  than  50 
mg/kg/day  the  majority  of 
chlorothalonil  was  excreted  in  the  feces 
as  chlorothalonil  within  24  hours.  At  a 
dose  level  of  200  mg/kg/day  the  rate  of 
chlorothalonil  excretion  and  levels  in 
the  blood  are  prolonged.  Major 
detoxification  occurs  in  the  liver,  by 
conjugation  vdth  glutathione.  Although 
these  conjugates  are  excreted  directly 
into  the  bile,  some  may  be  transported 
to  the  kidneys  where  they  are  converted 
to  thiol  metabolites,  the  excretion  of 
which  is  rate  limited,  and  thus  may  lead 
to  nephrotoxicity  (and  possible  tumor 
formation)  when  overloading  occurs. 

The  Office  of  Pesticide  Programs' 
Toxicology  Branch  Peer  Review 
Committee  met  on  May  28.  1987,  to 
evaluate  the  weight-of-evidence  on 
chlorothalonil,  with  particular  reference 
to  its  carcinogenic  potential.  The 
weight-of-evidence  relating  to  the 
carcinogenicity  of  chlorothalonil  at  that 
time  included  the  following: 


i.  A  2-year  carcinogenicity  study  in 
Osbome-Mendel  rats  fed  diets 
containing  0,  253,  or  506  mg/kg/day, 
which  resulted  in  a  statistically 
significant  increase  in  combined  renal 
adenoma/carcinoma  in  both  sexes,  with 
a  significant  dose-related  trend  in 
female  rats. 

ii.  The  chronic  feeding/ 
carcinogenicity  study  with  Fisher  344 
rats  (item  3,  above). 

iii.  The  2-year  carcinogenicity  study 
in  CD-I  mice  (item  5,  above). 

The  Committee  classified 
chlorothalonil  as  a  B2  carcinogen 
(probable  human  carcinogen)  in 
accordance  with  EPA's  guideUnes  for 
carcinogenic  risk  assessment  (51  FR 
33992,  September  24.  1986).  This 
decision  was  based  on  increased 
incidences  of  malignant  and/ or 
combined  malignant/benign  tumors  (in 
both  sexes)  in  two  species  (rat  and 
mouse). 

The  Scientific  Advisory  Panel  met  on 
September  23, 1987  to  consider  the. 
Agency's  Toxicology  Branch  Peer 
Review  Committee  decision  regarding 
the  carcinogenicity  of  chlorothalonil. 
The  Panel  did  not  comment  specifically 
on  the  Agency's  evaluation  and 
classification  of  chlorothalonil,  although 
it  did  agree  that  the  renal  tumors  in  the 
CD-I  male  mouse  were  biologically 
significant  at  concentrations  below  the 
maximum-tolerated  dose. 

The  Toxicology  Branch  Peer  Review 
Committee  met  again  on  May  9.  1988,  to 
consider  for  the  second  time  the 
classification  of  carcinogenicity  for 
chlorothalonil.  At  that  time,  the 
Committee  considered  all  submitted 
data,  including  interim  reports  (after  1 
year)  for  the  following  studies: 

iv.  A  2-year  dietary  feeding  study  in 
Fisher  344  rats  fed  diets  containing  (0, 
2,  4,  15,  or  175  mg/kg/day)  with  interim 
findings  of  hyperplasia  and 
karyomegaly  of  the  renal  cortex  in  males 
at  4.  15,  and  175  mg/kg/day,  and  in 
females  at  175  mg/kg/day;  and 
squamous  epithelial  hyperplasia  and 
hyperkeratosis  of  the  gastric  mucosa  in 
both  sexes  at  15  and  75  mg/kg/day.  See 
item  4  (above)  for  results  of  full  2-year 
study. 

v.  A  2-year  carcinogenicity  study  in 
Charles  River  CD-I  male  mice  fed  diets 
containing  0,  10,  40,  175,  or  750  ppm 
(equivalent  to  0.  107.  214.  or  428  mg/kg/ 
day)  with  a  slight  increase  in  renal 
tubular  hyperplasia  at  175  ppm,  and 
hyperplasia  and  hyperkeratosis  of  the 
squamous  mucosa  of  the  forestomach  at 
750  ppm.  See  item  6  (above)  for  results 
of  full  2-year  study. 

The  Committee  concluded  that  the 
evidence  satisfies  the  criteria  contained 
in  the  EPA  Guidelines  for  sufficient 
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evidence  of  carctoogemcity  and 
reaffinned  its  classificadon  of 
chlorothalonil  as  a  Croup  B2  (probable 
human  carcinogen). 

As  currently  manufactured, 
chlorothalonil  is  contaminated  with 
hexachlorobenzene  (HCB)  at  levels  that 
may  accumulate  in  plants  due  to 
repeated  applications  of  chlorothalonil. 
HCB  is  classified  as  a  group  B2. 
probable  human  carcinogen,  by  the 
Cancer  Assessment  Group.  Animal 
feeding  studies  with  HCB  show  an 
increased  incidence  of  malignant 
tumors  in  two  species: 
haemangioendothehoma  in  hamsters 
and  hepatocellular  carcinoma  in  rats,  as 
well  as  confirmed  reports  of  hepatomas 
in  both  of  these  species. 

IDietary  risk  assessments  for 
chlorothalonil  and  HCB  indicate  that 
there  is  minimal  risk  from  established 
tolerances  and  the  proposed  tolerances 
for  blueberries,  filberts,  and  mushrooms. 
Dietary  risk  assessments  were 
conducted  using  Reference  Doses  (RfD) 
and  the  applicable  cancer  potency 
factors  to  assess  chronic  exposure  and 
risk  from  chlorothalonil  and  HCB 
residues,  and  the  Margin  of  Exposure 
(MOE)  to  asses  acute  toxicity  from 
chlorothalonil  residues. 

The  Reference  Dose  (RfD)  for 
chlorothalonil  is  established  at  0.018 
mg/kg  of  body  weight  (bwt}/day.  based 
on  a  NOEL  of  1.8  mg/kg/ day  from  the 
2-year  feeding  study  in  dogs  and  an 
uncertainty  factor  of  100.  Available 
information  on  anticipated  residues 
and/or  percent  of  crop  treated  was 
incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC)  from  existing  uses. 
Tolerance- level  residues  and  JOO- 
percent  crop  treated  were  assumed  to 
estimate  dietary  exposure  from  the 
proposed  uses  for  blueberries,  filberts, 
and  mushrooms.  The  ARC  is  generally 
considered  a  more  realistic  estimate 
than  an  estimate  based  on  tolerance- 
level  residues  and  100- percent  crop 
treated.  The  ARC  from  existing  uses  and 
the  proposed  uses  utilizes  less  than  1 
percent  of  the  RfD  for  the  U.S. 
population  and  all  population 
subgroups. 

The  RID  for  HCB  is  estabUshed  at 
0.0008  mg/kg/ day  based  on  a  NOEL  of 
0.08  mg/kg  of  body  weight/day  and  an 
uncertainty  factor  of  100.  The  NOEL 
was  taken  from  a  1 30-week  feeding 
study  in  rats  that  showed  hepatic 
centrilobular  basophilic  chromogenesis. 
Since  there  are  no  published  tolerances 
for  HCB,  the  ARC  was  calculated  by 
multiplying  the  anticipated  residues  for 
chlorothalonil  by  0.05  percent,  an 
adjustment  based  on  comparisons  of 
residue  data  for  the  two  compounds 


from  controlled  field  trials.  The  ARC  for 
HCB  from  existing  uses  of 
chlorothalonil  and  the  proposed  uses  on 
blueberry,  filberts,  and  mushrooms 
utilizes  less  than  1  percent  of  the  RfD 
for  the  U.S.  population  and  less  than  2 
percent  of  the  RfD  for  children,  aged  1 
to  6  (the  population  subgroup  at  greatest 
risk). 

The  upper-bound  carcinogenic  risks 
were  calculated  using  the  ARC  estimates 
for  dietary  exposure  from  existing  uses; 
tolerance  level  residues  from  the 
proposed  uses  on  blueberries,  filberts, 
and  mushrooms;  and  Q*s  of  0.00766 
(mg/kg/ day)- ■  for  chlorothalonil  and 
1.02  (mg/kg/day)  I  for  HCB.  The  upper- 
bound  carcinogenic  risk  from  existing 
uses  and  the  proposed  uses  of 
chlorothalonil  is  estimated  at  7.7  X  10'' 
with  the  proposed  uses  contributing  2.4 
X  10^  to  the  cancer  risk  assessment.  The 
upper-bound  carcinogenic  risk  for  HCB 
is  estimated  at  1.9  X  10^  for  existing 
uses  and  the  proposed  uses,  with  the 
proposed  uses  contributing  1.8  X  10  *  to 
the  cancer  risk  assessment. 

The  MOE  is  a  measure  of  how  closely 
the  high-end  acute  dietary  exposure 
comes  to  the  NOEL  from  the  toxicity 
endpoint  of  concern.  For  chlorothalonil, 
the  MOE  was  calculated  as  ratio  of  the 
lowest-observed-effect  level  (LOEL)  of 
1 75  mg/kg/day  from  the  subchronic 
study  in  rats.  A  NOEL  was  not 
established  since  an  effect  (renal  and 
gastric  lesions)  was  observed  at  the 
single  dose  tested.  An  uncertainty  factor 
of  300  was  used  to  calculate  the  MOE 
since  there  was  no  available  NOEL  from 
the  study.  The  acute  dietary  margin  of 
exposure  from  chlorothalonil  is 
calculated  to  be  greater  than  300  for  the 
general  population  and  all  population 
subgroups.  Chlorothalonil  poses 
minimal  acute  dietary  risk. 

The  nature  of  the  residue  in 
blueberries,  filberts,  and  mushrooms  is 
adequately  understood.  The  parent 
compoimd  and  its  metabolite  (4- 
hydroxy-2,5.6- 

trichloroisophthalonitrile)  are  of 
regulatory  concern.  An  adequate 
analytical  method  (gas  chromatography) 
is  available  for  enforcement  purposes. 
The  method  is  listed  in  the  Pesticide 
Analytical  Manual.  Vol.  II  (PAM  II). 
There  are  currently  no  actions  pending 
against  the  registration  of  this  chemical. 

There  is  no  reasonable  expectation 
that  secondary  residues  will  occur  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry  since  there  are  no  livestock  feed 
items  associated  with  blueberries, 
filberts,  or  mushrooms. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  would 


protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerances  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
0E3889,  2E4113.  5E4538/P639] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  aimual  effeci  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition. 
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jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
goverrmients  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFK  Pdit  \Hu 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  15, 1995. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 

of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


■?3C- 


"AMENDED- 


1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.275,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  entries  for  blueberries  and 
mushrooms  and  by  amending  paragraph 
(b)  in  the  table  therein  by  adding  an 
entry  for  filberts,  to  read  as  follows: 

§  180.275    Chlorothalonil:  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 


Parts  per 
million 


Commodity 


Parts  per 

MHIllvfl  I 


Mushrooms 


1.0 


(b) 


Commodity 


Parts  per 
million 


Filberts 


0.1 


Blueberries 


1.0 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Pa^s  64  ana  68 

;CC  Doc^ei  No.  87-124;  DA  96-24] 

Access  to  Telecommunications 
Equipment  ana  Services  by  Persons 
With  Disabiiities  I'Hearing  Aid 

Compatibiiitv) 

AGENCY.  Federal  Communications 

Commission. 

ACTION:  Proposed  rules;  Extension  of 

time  for  comments  and  replies. 

SUMMARY:  By  Order  the  Commission 
granted  a  request  for  extension  of  the 
time  of  the  comment  and  reply 
comment  periods  concerning  a  Notice  of 
Proposed  Rulemaking  regarding  hearing 
aid  compatibility  of  wireline 
telephones.  The  proposed  rules  would 
require  that  all  wireline  telephones  in 
the  workplace,  confined  settings  (e.g., 
hospitals,  nursing  homes)  and  hotels 
and  motels  eventually  would  be  hearing 
aid  compatible  and  have  volume 
control. 

DATES:  Written  comments  by  the  public 
on  the  proposed  rules  and  on  the 
proposed  and/or  modified  information 
collections  are  due  on  or  before  January 
29,  1996.  and  reply  comments  are  due 
on  or  before  February  29,  1996. 

ADDRESSES:  Office  of  the  Secretary, 
Room  222.  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234,  1919  M  Street 
NW.,  Washington.  DC  20554.  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 


Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street  NW., 
Washington,  DC  20503  or  via  the 
Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Lipscomb.  Attorney,  202/418-2340,  Fax 
202/418-2345,  TTY  202/418-0484, 
glipscom@fcc.gov.  Network  Services 
Division,  Common  Carrier  Bureau.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  NPRM  contact  Dorothy  Conway  at 
202-418-0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  Order 
adopted  and  released  on  January  17, 
1996  (DA  96-24),  to  extend  the  filing 
deadline  for  comments  and  replies  in 
the  Notice  of  Proposed  Rulemaking  in 
the  matter  of  Access  to 
Telecommunications  Equipment  and 
Services  by  Persons  With  Disabilities, 
(CC  Docket  87-124,  adopted  and 
released  November  28,  1995,  60  FR 
63667,  December  12,  1995).  The  file  is 
available  for  inspection  and  copying 
during  the  weekday  hour  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center,  Room  239, 1919  M 
Street  NW.,  or  copies  may  be  purchased 
from  the  Commission's  duplicating 
contractor,  ITS.  Inc..  2100  M  Street  NW.. 
Suite  140,  Washington  IX  20037,  phone 
202/857-3800. 

The  Commission  noted  that 
extensions  of  time  are  not  routinely 
granted.  However,  the 
Telecommunications  Industry 
Association  (TIA)  has  shown  good  cause 
for  the  grant  of  additional  time.  TIA 
states  that  because  of  the  recent 
government  shutdown  and  weather 
emergency,  TIA  was  not  able  to  contact 
FCC  staff  for  clarifications  regarding 
technical  proposals,  and  to  circulate 
comments  among  TIA  members.  TIA 
and  its  members  are  uniquely  qualified 
to  comment  on  these  technical 
proposals,  since  TIA  represents  many 
telecommunications  manufacturers.  The 
comment  and  reply  comment  deadlines 
originally  were  set  for  January  12  and 
February  16, 1996,  respectively.  TIA 
requested  a  thirty  day  extension  of  each 
deadline.  The  Commission  granted  an 
extension  of  comment  period  until 
January  29,  1996,  and  of  the  reply 
period  until  February  29, 1996. 

List  of  Subjects 

47  CFR  Part  64 

Communications  common  carriers. 
Handicapped,  Telephone.  Hearing  aid 
compatibility. 
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47  CFR  Part  38 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Communications  equipment. 
Reporting  and  recordkeeping 
requirements.  Telephone,  Hearing  aid 
compatibility.  Volume  control. 

Federal  Communications  Commission. 

Linda  B.  Dubrt>of, 

Deputy  Chief.  Network  Services  Division, 

Common  Carrier  Bureau. 

|FR  Doc.  96-1071  Filed  1-23-96;  8:45  am) 

MLLMO  COOC  S71I-01-P 

47  CFR  Part  76 

[CS  Docket  No.  95-178;  FCC  95-489) 

Cable  Tdevision  Service;  Definitions 
for  Purposes  of  the  Cable  Television 
ML.st-Carry  Rules 

agency:  Federal  Communications 

Conunission. 

ACTION:  Notice  of  proposed  rulemaking 

summary:  The  Commission,  through  this 
action,  invites  comments  on  a  revised 
market  definition  process  for  purposes 
of  the  cable  television  broadcast  signal 
carriage  rules.  The  current  process  uses 
the  Arbitron  "Area  of  Dominant 
Influence"  ("ADI')  as  the  applicable 
market  definition.  The  Commission 
anticipated  that  Arbitron  ADI  market 
definitions  would  continue  to  be  revised 
annually  and  that  new  maps  would  be 
available  for  use  every  three  years 
coincident  with  the  triennial  must- 
carry/retransmission  consent  election 
cycle.  However,  the  next  election  must 
be  made  by  October  1 ,  1996,  and 
Arbitron  has  ceased  updating  its  ADI 
market  list.  Therefore,  the  Commission 
proposes  to  retain  the  existing  market 
definition  process  for  the  next  must- 
carry/retransmission  consent  election. 
DATES:  Comments  are  due  on  or  before 
February  5,  1996  and  reply  comments 
are  due  on  or  before  February  26,  1996. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC.  20554. 
F0«  FURTHER  INFORMATION,  CONTACT: 
John  Adams  or  Marcia  Glauberman, 
Cable  Services  Bureau  (202)  416-0800. 
SUPP1.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  CS  Docket  No. 
95-178.  adopted  December  5,  1995  and 
released  December  8,  1995.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street  NW.. 
Washington,  D.C.  20554.  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 


NW.,  Washington.  D.C.  20554. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  The  Commission,  on  its  own 
motion,  proposes  to  retain  the  existing 
market  definitions  for  the  next  must- 
carry/retransmission  consent  election. 
The  next  election  must  be  made  by 
October  1.  1996. 

2.  In  light  of  the  fact  that  Arbitron  has 
ceased  its  designation  and  publication 
of  ADI  market  areas,  a  new  mechanism 
must  be  established  for  defining  market 
areas  in  which  television  broadcasters 
may  insist  on  carriage.  The  Commission 
has  concluded  that  several  options 
appear  to  be  available:  (1)  the  Arbitron 
areas  of  dominant  influence  ("ADI") 
could  be  substituted  with  Nielsen 
"Designated  Market  Areas"  or  "DMAs;" 
(2)  continue  to  use  Arbitron's  1991-92 
Television  ADI  Market  Guide  to  define 
market  areas,  sul)ject  to  individual 
review  and  refinement  through  the 
Section  614(h)  process;  or  (3)  retain  the 
existing  market  definitions  for  the  1996 
election  period  and  switch  to  a  Nielsen 
based  standard  thereafter. 

3.  It  is  our  tentative  view  that  the 
second  of  these  options  is  preferable.  It 
has  the  advantage  of  providing  stability 
in  the  television  broadcast  signal 
carriage  process.  It  is  also  not  clear 
whether  changing  from  ADIs  to  DMAs 
and  revising  market  boundaries  every 
three  years  based  on  shifting  audience 
patterns,  involves  any  systematic 
improvement  in  market  definitions. 
Finally,  changing  from  one  system  to 
the  other  would  raise  questions  as  to  the 
numerous  cases  which  have  been 
processed  under  Section  614(h)  revising 
market  areas  with  respect  to  particular 
stations  and  particular  communities. 
Comment  is  sought  on  the  above 
alternatives  as  well  as  suggestions  for 
any  other  alternatives  that  would  better 
accomplish  the  market  definition 
objectives  of  the  must-carry  provisions 
of  Section  614  of  the  Communications 
Act. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
change  proposed  would  continue  the 
existing  market  definitions  and  the 
existing  market  definition  change 
process  and  would  thereby  avoid 
modifications  otherwise  to  be 


diiticipated  in  a  relatively  limited 
number  of  markets  in  which  there  are 
not  likely  to  be  a  significant  number  of 
small  business  entities  impacted.  The 
Secretary  shall  cause  a  copy  of  this 
Notice  of  Proposed  Rulemaking, 
including  the  certification,  to  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  94  Stat.  1164.  5  U.S.C.  601  et 
seq.  (1981). 

Ex  Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generally,  47  CFR  1.1202,  1.1203  and 
1.1206(a). 

Conunent  Dates 

6.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before 
February  5.  1996,  and  reply  comments 
on  or  before  February  26,  1996.  All 
relevant  and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  b^  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street.  N.W.,  Washington.  D.C.  20554. 

List  of  Subjects  in  47  CFR  Part  78 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  76  of  Title  47  of  the  CFR  is 
amended  as  follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  Sacs.  152, 153, 154, 
301,  303,  307.  308,  309.  532,  533.  535,  542. 
543.  544A,  552  as  amended. 


2.  Section  76.55  is  amended  by 
r«visinK  pardKraph  (e)  to  read  as  follows: 

§  "6  56     Detin.iions  appiicaole  to  the  must- 
carry  rules. 
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(e)  Television  market.  (1)  A 
commercial  broadcast  television 
station's  market,  unless  amended 
pursuant  to  Section  76.59,  shall  be 
defined  as  its  Area  of  Dominant 
Influence  (ADI)  as  determined  by 
Arbitron  and  published  in  the  Arbitron 
1991-92  Television  ADI  Market  Guide, 
except  that  for  areas  outside  the 
contiguous  48  states,  the  market  of  a 
station  shall  be  defined  using  Nielsen's 
£>esignated  Market  Area  (DMA),  where 
applicable  as  published  in  the  Nielsen 
1991-92  DMA  Market  and  Demographic 
Rank  Report,  and  that  Puerto  Rico,  the 
U.S.  Virgin  Islands,  and  Guam  will  each 
be  considered  a  single  market. 

(2)  A  cable  system's  television 
market(s)  shall  be  the  one  or  more  ADIs 
in  which  the  communities  it  serves  are 
located. 

(3)  In  addition,  the  county  in  which 
a  station's  community  of  license  is 
located  will  be  considered  within  its 
market. 
***** 

[FR  Doc.  96-960  Filed  1-23-96;  8:45  am) 

BILUNQ  CODE  6712-01-P 


DEPARTMENT  OF  DF^ENSE 

48  CFR  Part  232 

Defense  Federal  Acquisition 
Regulation  Supplement  Finance 

AGENCY:  Depanmeni  oi  Lieiense  iLjojjj. 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  The  Department  of  Defense  is 
proposing  to  amend  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  reflect  recent  changes  in  the 
Federal  Acquisition  Regulation 
pertaining  to  contract  financing. 
DATE:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
March  25,  1996,  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062,  telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D710 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT;  iVu. 
John  Galbraith,  Finance  Team  Leader, 


(703)  697-6710.  Please  cite  DFARS  Case 

95-07 10 

SUPPLEMEN'APY    NFORMATtON: 

A.  Backgrourui 

The  proposed  revisions  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  implement  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103-355)  and  resulting 
changes  to  the  Federal  Acquisition 
Regulation  (FAR)  published  as  Item  VII 
of  Federal  Acquisition  Circular  90-32 
on  September  18,  1995  (60  FR  48206), 
and  Items  I  and  IV  of  Federal 
Acquisition  Circular  90-33  on 
September  26,  1995  (60  FR  49706).  The 
proposed  revisions  include  deletion  of 
DFARS  sections  232.173,  Reduction  or 
Suspension  of  Contract  Payments  Upon 
Finding  of  Fraud,  and  232,970,  Payment 
of  Subcontractors,  since  equivalent 
coverage  is  now  provided  in  the  FAR; 
the  addition  of  DFARS  Subpart  232.2, 
Commercial  Item  Purchase  Financing,  to 
establish  prompt  payment  times  for 
commercial  payments,  to  provide 
guidance  on  the  use  of  installment 
payments  for  commercial  financing,  and 
to  specify  administrative  instructions 
for  Foreign  Military  Sales  (FMS) 
contracts;  the  addition  of  DFARS 
Subpart  232.10,  Performance-Based 
Payments,  to  establish  prompt  payment 
times  for  performance-based  payments 
and  to  specify  administrative 
instructions  for  FMS  contracts;  and  to 
make  a  number  of  editorial  changes  to 
reflect  revisions  made  in  the  FAR. 

i^    Regulatory  Flexibility  Act 

The  proposed  changes  to  DFARS  Part 
232  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq..  because  the  rule  specifies 
prompt  payment  times,  at  232.206(f) 
and  232.1001(d),  that  are  shorter  than 
the  equivalent  standard  prompt 
payment  times  in  the  Federal 
Acquisition  Regulation,  and  thus  should 
be  beneficial  for  small  entities.  An 
Initial  Regulatory  FlexibiHty  Analysis 
(IRFA)  has  been  prepared  and  may  be 
obtained  from  the  address  stated  herein. 
A  copy  of  the  IRFA  has  been  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration, 
comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
DFARS  subparts  will  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  95- 
D710  in  correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  new 
recordkeeping,  information  collection 
requirements,  or  collections  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501.  ef  seq. 

List  of  Subjects  in  48  CFR  Part  232 

Government  procurement. 

Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Part  232  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  232  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  232— CONTRACT  FINANCING 

2.  Sections  232.006,  232.006-5, 
232.070,  232.072,  232.071-1,  232.072-2, 
and  232.072-3  are  added  to  read  as 
follows: 

Sec. 

232.006     Reduction  or  suspension  of 

contract  payments  upon  finding  of  fraud. 
232.006-5     Reporting. 
232/070    Responsibilities. 

232.071  Contract  Finance  Conunittee. 

232.072  Financial  responsibility  of 
contractors. 

232.072-1     Required  financial  reviews. 
232.072-2    Appropriate  information. 
232.072-3    Cash  flow  forecasts 

232.006    Reduction  or  suspension  of 
contract  payments  upon  finding  of  fraud. 

232.006-S    Reporting. 

Departments  and  agencies,  in 
accordance  with  department/agency 
procedures,  shall  prepare  and  submit  to 
the  Under  Secretary  of  Defense 
(Acquisition  and  Technology),  through 
the  Director  of  Defense  Procurement, 
annual  reports  (Report  control  symbol 
DD-ACO(A)  1891)  containing  the 
information  required  by  FAR  32.006-5. 

232.070    Responsibilities. 

(a)  The  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  (Acquisition  and 
Technology),  USD(A&T)DP,  is 
responsible  for  ensuring  uniform 
administration  of  DoD  contract 
financing,  including  DoD  contract 
financing  policies  and  important  related 
procedures.  Agency  discretion  under 
FAR  part  32  is  at  the  DoD  level  and  is 
not  delegated  to  the  military 
departments  or  defense  agencies. 
Proposals  by  the  military  departments 
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and  defense  agencies,  to  exercise  agency 
discretion,  shall  be  submitted  to  the 
Director  of  Defense  Procurement, 
through  the  DoD  Contract  Finance 
Committee  (see  232.071). 

(b)  The  departments  and  agencies  are 
responsible  for  their  day-to-day  contract 
financing  operations.  Refer  specific 
cases  involving  financing  policy  or 
important  procedural  issues  to 
USD(A&T)DP  for  consideration  through 
the  department/agency  Contract  Finance 
Committee  members  (see  also  subpart 
201.4  for  deviation  request  and  approval 
procedures). 

(c)  The  Under  or  Assistant  Secretary, 
or  other  designated  official,  responsible 
for  the  comptroller  function  within  the 
department  or  agency  is  the  focal  point 
for  financing  matters  at  the 
departmental/agency  headquarters. 
Departments/agencies  may  establish 
contract  financing  offices  at  operational 
levels. 

(1)  Department/agency  contract 
financing  offices  are — 

(i)  Army — Office,  Assistant  Secretary 
of  the  Army  (Financial  Management); 

(ii)  Navy — Executive  Comptroller  for 
Banking,  Cash  Management,  Contract 
Financing  and  Compensation  Systems. 
Assistant  Comptroller  of  the  Navy  for 
Financial  Management; 

(iii)  Air  Force— Chief  of  Banking  and 
Contract  Financing,  Directorate  of 
Accounting,  Air  Force  Accounting  and 
Finance  Center; 

(iv)  Defense  agencies — Office  of  the 
agency  comptroller. 

(2)  Contract  financing  offices  should 
participate  in — 

(i)  Developing  regulations  for  contract 
financing; 

(ii)  Developing  contract  provisions  for 
contract  financing;  and 

(iii)  Resolving  specific  cases  which 
involve  unusual  contract  financing 
requirements. 

232.071    Contract  Finance  Committee. 

(a)  The  Contract  Finance  Committee 
consists  of — 

(1)  A  representative  of  the 
USD(A&T)DP,  serving  as  chairman; 

(2)  A  representative  of  the 
Comptroller  of  the  Department  of 
Defense; 

(3)  A  representative  of  the  Defense 
Finance  and  Accounting  Service; 

(4)  A  representative  of  the  Civilian 
Agency  Acquisition  Council  (for  matters 
pertaining  to  the  Federal  Acquisition 
Regulation); 

(5)  A  representative  of  the  National 
Aeronautics  and  Space  Administration 
(for  matters  pertaining  to  the  Federal 
Acquisition  Regulation); 

(6)  An  advisory  consultant  from  the 
Defense  Contract  Audit  Agency;  and 


(7)  Two  representatives  of  each 
mihtary  department  and  the  Defense 
Logistics  Agency  (one  representing 
contracting  and  one  representing  the 
contract  finance  office). 

(b)  The  Committee — 

(1)  Advises  and  assists  the 
USD(A4T)DP  in  ensuring  proper  and 
uniform  application  of  policies, 
procedures,  and  forms; 

(2)  Is  responsible  for  formulating, 
revising,  and  promulgating  uniform 
contract  financing  regulations; 

(3)  Mav  recommend  to  the  Secretary 
of  Defense  through  the  USD(A&T)DP  ' 
further  policy  directives  on  financing; 
and 

(4)  Meets  at  the  request  of  the  Chair 
or  a  member. 

232.072    Financial  responsibility  of 
contractors. 

Use  the  policies  and  procedures  in 
this  section  in  determining  the  financial 
capability  of  current  or  prospective 
contractors. 

232.072-1     Required  financial  reviews. 

The  contracting  officer  shall  perform 
a  financial  review  when  the  contracting 
officer  does  not  otherwise  have 
sufficient  information  to  make  a  positive 
determination  of  financial 
responsibility.  In  addition,  the 
contracting  officer  shall  consider 
performing  a  financial  review — 

(a)  Prior  to  award  of  a  contract, 
when — 

(1)  The  contractor  is  on  a  list 
requiring  preaward  clearance  or  other 
special  clearance  before  award; 

(2)  The  contractor  is  listed  on  the 
Consolidated  List  of  Contractors 
Indebted  to  the  Government  (Hold-Up 
List),  or  is  otherwise  known  to  be 
indebted  to  the  Government; 

(3)  The  contractor  may  receive 
Government  assets  such  as  contract 
financing  payments  or  Government 
property; 

(4)  The  contractor  is  experiencing 
performance  difficulties  on  other  work; 
or 

(5)  The  contractor  is  a  new  compemy 
or  a  new  supplier  of  the  item. 

(b)  At  periodic  intervals  after  award  of 
a  contract,  when — 

( 1 )  Any  of  the  conditions  of 
paragraphs  (a)(2)  through  (a)(5)  of  this 
subsection  are  applicable;  or 

(2)  There  is  any  other  reason  to 
question  the  contractor's  ability  to 
finance  performance  and  completion  of 
the  contract. 

232.072-2    Appropriate  information. 

(a)  The  contracting  officer  shall  obtain 
whatever  type  and  depth  of  financial 
and  other  information  is  required  to 


establish  a  contractor's  financial 
capability  or  disclose  a  contractor's 
financial  condition.  While  the 
contracting  officer  should  not  request 
information  that  is  not  necessary  for  the 
protection  of  the  Government's 
interests,  the  contracting  officer  must 
insist  upon  obtaining  that  information 
which  is  necessary.  The  unwillingness 
or  inability  of  a  contractor  to  present 
reasonably  requested  information  in  a 
timely  manner,  especially  information 
that  a  prudent  business  f)erson  would  be 
expected  to  have  and  use  in  the 
professional  management  of  a  business, 
may  be  a  material  fact  in  the 
determination  of  the  contractor's 
responsibility  and  prospects  for  contract ' 
completion. 

(b)  Obtain  the  following  information 
to  the  extent  required  to  protect  the 
Government's  interest.  In  addition,  if 
the  contracting  officer  concludes  that 
information  not  listed  in  paragraphs  (b) 
(1)  through  (10)  is  required  to  comply 
with  232.072-1.  that  information  should 
be  requested.  The  information  must  be 
for  the  person(s)  who  are  legally  liable 
for  contract  performance.  If  the 
contractor  is  not  a  corporation,  obtain 
the  required  information  for  each 
individual/joint  venturer/partner: 

(1)  Balance  sheet  and  income 
statement — 

(i)  For  the  current  fiscal  year 
(interim); 

(ii)  For  the  most  recent  fiscal  year 
and,  preferably,  for  the  two  preceding 
fiscal  years.  These  should  be  certified  by 
an  independent  public  accountant  or  by 
an  appropriate  officer  of  the  firm;  and 

(iii)  Forecasted  for  each  fiscal  year  for 
the  remainder  of  the  period  of  contract 
performance; 

(2)  Summary  history  of  the  contractor 
and  its  principal  managers,  disclosing 
any  previous  insolvencies — corporate  or 
personal,  and  describing  its  products  or 
services; 

(3)  Statement  of  all  affiliations 
disclosing — 

(i)  Material  financial  interests  of  the 
contractor; 

(ii)  Material  financial  interests  in  the 
contractor; 

(iii)  Material  affiliations  of  owners, 
officers,  directors,  major  stockhoFders; 
and 

(iv)  The  major  stockholders  if  the 
contractor  is  not  a  widely-traded, 
publicly-held  corporation; 

(4)  Statement  of  all  forms  of 
compensation  to  each  officer,  manager, 
partner,  joint  venturer,  or  proprietor,  as 
appropriate — 

(i)  Planned  for  the  current  year; 
(ii)  Paid  during  the  past  two  years; 
and 
(iii)  Deferred  to  future  periods. 
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(5)  Business  base  and  forecast 
which— 

(i)  Shows,  by  significant  markets, 
existing  contracts  and  outstanding 
offers,  including  those  under 
negotiation;  and 

(li)  Is  reconcilable  to  indirect  cost  rate 
projections. 

(6)  Cash  forecast  for  the  duration  of 
the  contract  (see  232.072-3). 

(7)  Financing  arrangement 
information  which  discloses — 

(i)  Availability  of  cash  to  finance 
contract  performance; 

(ii)  Contractor's  exposure  to  financial 
crisis  from  creditor's  demands; 

(iii)  Degree  to  which  credit  security 
provisions  could  conflict  with 
Government  title  terms  under  contract 
financing; 

(iv)  Clearly  stated  confirmations  of 
credit  with  no  unacceptable 
qualifications;  and 

(v)  Unambiguous  written  agreement 
by  a  creditor  if  credit  arrangements 
include  deferred  trade  payments  or 
creditor  subordinations/repayment 
suspensions. 

(8)  Statement  of  all  state,  local,  and 
Federal  tax  accounts,  including  special 
mandatory  contributions,  e.g., 
environmental  superfund. 

(9)  Description  and  explanation  of  the 
financial  effect  of  issues  such  as — 

(i)  Leases,  deferred  purchase 
arrangements,  patent  or  royalty 
arrangements; 

(ii)  Insurance,  when  relevant  to  the 
contract; 

(iii)  Contemplated  capital 
expenditures,  changes  in  equity,  or 
contractor  debt  load; 

(iv)  Pending  claims  either  by  or 
against  the  contractor; 

(v)  Contingent  liabilities  such  as 
guarantees,  litigation,  environmental,  or 
product  liabilities; 

(vi)  Validity  of  accounts  receivable 
and  actual  value  of  inventory,  as  assets; 
and 

(vii)  Status  and  aging  of  accounts 
payable. 

(10)  Significant  ratios  such  as — 
(i)  Inventory <o  annual  sales; 
(ii)  Inventory  to  current  assets; 
(iii)  Liquid  assets  to  current  assets; 
(iv)  Liquid  assets  to  current  liabilities; 
(v)  Current  assets  to  current  liabilities; 

and 
(vi)  Net  worth  to  net  debt. 

232.072-3     Casr  'low  forecasts 

(a)  A  contractor  must  be  able  to 
sustain  a  sufficient  cash  flow  to  perform 
the  contract.  Whenever  there  is  doubt 
about  the  sufficiency  of  a  contractor's 
cash  flow,  the  contracting  officer  should 
require  the  contractor  to  submit  a  cash 
flow  forecast  covering  the  duration  of 
the  contract. 


(b)  A  contractor's  inability  or  refusal 
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forecasts  or  to  reconcile  actual  cash  flow 
with  previous  forecasts  is  a  strong 
indicator  of  serious  managerial 
deficiencies  or  potential  contract  cost  or 
performance  problems. 

(c)  Single  or  one-time  cash  flow 
forecasts  are  of  limited  forecasting 
power.  As  such,  they  should  be  limited 
to  preaward  survey  situations. 
Reliability  of  cash  flow  forecasts  can  be 
established  only  by  comparing  a  series 
of  previous  actual  cash  flows  with  the 
corresponding  forecasts  and  examining 
the  causes  of  any  differences. 

(d)  Cash  flow  forecasts  must — 

(1)  Show  the  origin  and  use  of  all 
material  amounts  of  cash  within  the 
entire  business  unit  responsible  for 
contract  performance,  period  by  period, 
for  the  length  of  the  contract  (or  until 
the  risk  of  a  cash  crisis  ends);  and 

(2)  Provide  an  audit  trail  to  the  date 
and  assumptions  used  to  prepare  it. 

(e)  Cash  flow  forecasts  can  oe  no  more 
reliable  than  the  assumptions  on  which 
they  are  based.  Most  important  of  these 
assumptions  are — 

(1)  Estimated  amounts  and  timing  of 
purchases  and  payments  for  materials, 
parts,  components,  subassemblies,  and 
services; 

(2)  Estimated  amounts  and  timing  of 
payments  for  purchase  or  production  of 
capital  assets,  test  facilities,  and  tooling; 

(3)  Amounts  and  timing  of  fixed  cash 
charges  such  as  debt  installments, 
interest,  rentals,  taxes,  and  indirect 
costs; 

(4)  Estimated  amounts  and  timing  of 
payments  for  projected  labor,  both 
direct  and  indirect; 

(5)  Reasonableness  of  projected 
manufacturing  and  production 
schedules; 

(6)  Estimated  amounts  and  timing  of 
billings  to  customers  (including 
progress  payments),  and  customer 
payments; 

(7)  Estimated  amounts  and  timing  of 
cash  receipts  from  lenders  or  other 
credit  sources,  and  Uquidation  of  loans; 
and 

(8)  Estimated  amounts  and  timing  of 
cash  receipts  from  other  sources. 

(f)  The  contracting  officer  should 
receive  the  assumptions  underlying  the 
cash  flow  forecasts.  In  determining 
whether  the  assumptions  are  reasonable 
and  realistic,  the  contracting  officer 
should  consult  with — 

(1)  The  contractor; 

(2)  Government  persoimel  in  the  areas 
of  finance,  engineering,  production, 
cost,  and  price  analysis;  or 

(3)  Prospective  supply,  subcontract, 
and  loan  or  credit  sources. 

3.  Subpart  232.1  is  revised  to  read  as 
follows: 


Subpart  232.1— Non-Commerciai  Item 
Purchase  Financing 

Sec. 

232.102    Description  of  contract  financing 

methods. 
232.102-70    Provisional  delivery  payments. 
232.108    Financial  consultation. 

Subpart  232.1— Non-Commercial  Items 
Purchase  Financing 

232.102    Description  of  contract  financing 
methods. 

(e)(2l  Progress  payments  based  on 
percentage  or  stage  of  completion  are 
authorized  only  for  contracts  for 
construction  (as  defined  in  FAR  36.102), 
shipbuilding,  and  ship  conversion, 
alteration,  or  repair.  However, 
percentage  or  stage  of  completion 
methods  of  measuring  contractor 
performance  may  be  used  for 
performance-based  payments  in 
accordance  with  FAR  subpart  32.10. 

232.102-70    Provisional  delivery  payments. 

(a)  The  contracting  officer  may 
establish  provisional  delivery  payments 
to  pay  contractors  for  the  costs  of 
supplies  and  services  deUvered  to  and- 
accepted  by  the  Government  under  the 
following  contract  actions,  if 
undefinitized: 

(1)  Letter  contracts  contemplating  a 
fixed-price  contract; 

(2)  Orders  imder  basic  ordering 
agreements; 

(3)  Spares  provisioning  documents 
annexed  to  contracts; 

(4)  Unpriced  equitable  adjustments  on 
fixed-price  contracts;  and 

(5)  Orders  under  indefinite  delivery 
contracts. 

(b)  Provisional  delivery  payments 
shall  be — 

(1)  Used  sparingly; 

(2)  Priced  conservatively;  and 

(3)  Reduced  by  liquidating  previous 
progress  payments  in  accordance  with 
the  Progress  Paymwits  clause. 

(c)  Provisional  delivery  payments 
shall  not — 

(1)  Include  profit; 

(2)  Exceed  funds  obligated  for  the 
undefinitized  contract  action;  or 

(3)  Influence  the  definitized  contract 
price. 

232.108    Financial  consultation. 

See  232.070  for  offices  to  be  consulted 
concerning  financial  matters  within  the 
Department  of  Defense. 

4.  Subpart  232.2  is  added  to  read  as 
follows: 
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Subpart  232.2 — Commercial  Item  Purchase 
-inancing 

232.202-4    Security  for  Government 
financing. 

232.206  Solicitation  provisions  and 
contract  clauses. 

232.207  Administration  and  payment  of 
commercial  financing  payments. 

Subpart  232.2 — Commercial  Item 
Purchase  Financing 

232.202-4    Security  for  Government 
financing. 

(a)(2)  When  determining  whether  an 
offeror's  financial  condition  is  adequate 
security,  see  232.072-2  and  232.072-3 
for  guidance  on  evaluation  of  Hnancial 
condition.  It  should  be  noted  that  an 
offeror's  financial  condition  may  be 
sufficient  to  make  the  contractor 
responsible  for  award  purposes,  but  not 
be  sufficient  to  be  adequate  as  security 
for  commercial  contract  financing. 

23:206    Solicitation  provisions  and 
contract  clauses. 

(d)  Instructions  for  multiple 
appropriations.  If  the  contract  contains 
Foreign  Military  Sales  requirements,  the 
contracting  officer  shall  provide 
instructions  for  distribution  of  the 
contract  financing  payments  to  each 
country's  account. 

(f)  Prompt  payment  for  commercial 
purchase  payments.  The  contracting 
officer  shall  incorporate  the  following 
standard  prompt  payment  times  for 
commercial  item  contract  financing: 

(i)  Conunercial  Advance  Payments:  30 
days  from  the  later  of  receipt  by  the 
designated  billing  office  of  a  proper 
request  for  payment,  or  the  contractor 
entitlement  date  specified  in  the 
contract; 

(ii)  Commercial  Interim  Payments:  14 
days  from  the  later  of  receipt  by  the 
designated  billing  office  of  a  proper 
request  for  payment,  or  the  contractor 
entitlement  date  specified  in  the 
contract.  The  prompt  payment 
standards  for  commercial  delivery 
payments  shall  be  the  same  as  specified 
in  FAR  subpart  32.9  for  invoice 
payments  for  the  item  delivered. 

(g)  Installment  payment  financing  for 
commercial  items.  Installment  payment 
financing  shall  not  be  used  for  defense 
contracts,  unless  market  research  has 
established  that  this  form  of  contract 
financing  is  both  appropriate  and 
customary  in  the  commercial 
marketplace.  When  used,  the 
contracting  officer  shall  use  the  ceiling 
percentage  of  contract  price  that  is 
customary  in  the  particular  marketplace 
(not  to  pxceed  the  maximum  ceiling  rate 
established  in  the  FAR  (See  FAR 
32.206(g)(2)). 


232.207    Administration  and  payment  of 
commercidi  findiicing  pdyments. 

(b)(2)  If  the  contract  contains  Foreign 
Military  Sales  requirements,  each 
approval  shall  specify  the  amount  of 
contract  financing  to  be  charged  to  each 
country's  account. 

232.970. 232.970-1 .  232.970-2    [Renwved] 

5.  Sections  232.970.  232.970-1.  and 
232.970-2  are  removed. 

6.  Subpart  232.10  is  added  to  read  as 
follows: 

Subpart  232.10 — Performance-Based 
Payments 

Sec. 

§232.1001     Policy. 
§232.1004     Procedure. 
232.1007    Administration  and  payment  of 
performance-based  payments. 

Subpart  232.10-Performance-Based 
Payments 

232.1001     Policy. 

(d)  The  contracting  officer  shall 
incorporate  the  following  standard 
prompt  payment  times  for  performance- 
based  payments:  14  days  from  the  later 
of  receipt  by  the  designated  billing 
office,  of  a  proper  request  for  payment, 
or  the  contractor  entitlement  date 
specified  in  the  contract. 

232.1004    Procedure. 

(c)  Instructions  for  multiple 
appropriations.  If  the  contract  contains 
Foreign  Military  Sales  requirements,  the 
contracting  officer  shall  provide 
instructions  for  distribution  of  the 
contract  financing  payments  to  each 
country's  account. 

232.1007    Administration  and  payment  of 
performance-t>ased  payments. 

(b)(2)  If  the  contract  contains  Foreign 
Military  Sales  requirements,  each 
approval  shall  specify  the  amount  of 
contract  financing  to  be  charged  to  each 
country's  account. 
(PR  Doc.  96-973  Filed  1-23-96;  8:45  am) 
BILUNO  COOE  SOOO-04-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

[FRA  Docket  No.  RAR-4,  Notice  No.  12] 

RIN2130-AA58 

Railroad  Accident  Reporting 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Notice  of  decision  not  to  issue 
a  supplemental  notice  of  proposed 
rulemaking. 


SUMMARY:  FRA  published  a  notice  on 
July  3,  lyyb  (bu  FR  34498),  which  slated 
that  a  second  or  supplemental  notice  of 
proposed  rulemaking  (NPRM)  would  be 
issued  for  the  rulemaking  (59  FR  42880) 
to  revise  the  railroad  accident  reporting 
regulations.  The  decision  to  issue  a 
supplemental  NPRM  was  made 
pursuant  to  requests  advanced  by  some 
participants  at  a  public  regulatory 
conference  held  on  January  30-February 
2.  1995  (59  FR  66501),  in  Washington, 
D.C.,  during  which  specific  topics  were 
discussed  related  to  the  accident 
reporting  NPRM.  It  was  anticipated  that 
the  supplemental  NPRM  would  address 
whether  or  not  a  meaningful 
performance  standard  for  accident 
reporting  could  be  devised  for  use  by 
the  railroads.  It  was  also  anticipated  that 
the  supplemental  NPRM  would  discuss 
revised  documentation  requirements  for 
the  proposed  Internal  Control  Plan; 
calculation  of  damage  costs  for  rail 
equipment  accidents  and  incidents  for 
the  determination  of  whether  the 
threshold  is  met  for  FRA  reporting 
purposes;  and  the  proposed  definition 
for  the  classification  "worker  on  duty" 
as  it  pertains  to  "contractors"  and 
"volunteers"  performing  safety-sensitive 
functions. 

FRA  has  reviewed  thoroughly  the 
written  comments  received  in  response 
to  the  NPRM;  the  transcripts  of  the 
public  hearings  which  were  held  in 
Washington,  D.C.,  Kansas  City, 
Missouri,  and  Portland,  Oregon,  in 
October-November,  1994;  as  well  as  the 
transcripts  of  the  public  regulatory 
conference  held  in  Washington.  D.C..  in 
January-February.  1995.  This  review 
revealed  that  a  supplemental  NPRM  is 
not  warranted  for  the  railroad  accident 
reporting  NPRM.  In  the  notice  issuing 
the  final  rule.  FRA  will  deal  fully  with 
major  alternative  resolutions  for  the 
issues  in  the  rulemaking  explaining 
clearly  why  they  are  endorsed  or 
rejected  in  favor  of  the  option  selected. 
The  approach  described  in  the  final  rule 
notice  will  be  a  logical  outgrowth  of  the 
original  proposal  and  the  cooperative 
efforts  of  all  parties  involved  in 
achieving  solutions  to  the  regulatory 
issues  posited  in  the  railroad  accident 
reporting  NPRM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marina  C.  Appleton,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street,  SW..  Washington,  D.C. 
20590  (telephone  202-366-0628);  or 
Robert  Finkelstein,  Chief,  Systems 
Support  Division,  Office  of  Safety 
Analysis.  Office  of  Safety,  FRA.  400 
Seventh  Street  SW..  Washington.  D.C. 
20590  (telephone  202-366-2760  or  202- 
501-4863). 
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Issued  in  Washington,  D.C,  on  January  18, 
1996. 

Jolene  M.  Molitoris, 
Federal  Railroad  Administrator. 
IFR  Doc.  96-954  Filed  1-23-96;  8:45  am] 

BILUNO  CODE  4910-06-P 


DFPiPfTMENTOPTHE  INTERIOR 

F  sn   inc  vViicjii'e  Service 

5C  CFP  Pan  ic 

R,:view  0*  "liormavon  Concerning 
S'us'v  Tailed  Possums  of  the  Genus 
Tficnosurus 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

■  summary:  The  Fish  and  Wildlife  Service 
(Service)  is  reviewing  available 
economic  and  biologic  information  on 
brush-tailed  possums  of  the  genus 
Trichosurus  for  possible  addition  to  the 
list  of  injurious  wildlife  under  the  Lacey 
Act.  Their  importation  and  introduction 
into  the  natural  ecosystem  of  the  United 
States  may  pose  a  threat  to  agriculture, 
the  health  and  welfare  of  human  beings, 
and  the  welfare  and  survival  of  native 
wildlife  species.  Listing  Trichosurus 
spp.  as  injurious  would  prohibit  their 
importation  into,  or  transportation 
between,  the  continental  United  States, 
the  District  of  Columbia,  Hawaii,  the 
Commonwealth  of  Puerto  Rico,  or  any 
territory  or  possession  of  the  United 
States  with  limited  exceptions.  This 
notice  seeks  comments  form  the  public 
to  aid  in  determining  if  a  proposed  rule 
is  warranted. 

DATES:  Comments  must  be  submitted  on 
or  before  March  25, 1996. 
ADDRESSES:  Comments  may  be  mailed 
or  sent  by  fax  to  the  Chief,  Division  of 
Fish  and  Wildlife  Management 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW.,  Mail  Stop 
840  ARLSQ,  Washington,  DC  20240,  or 
FAX  (703)  358-2044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Mangin,  Division  of  Fish  and 
Wildlife  Management  Assistance  at 
(703)  358-1718. 

SUPPLEMENTARY  INFORMATION:  In  a  July 
11, 1995,  letter  to  the  Department  of  the 
Interior,  the  Texas  Animal  Health 
Commission  expressed  concern  that  T. 
vulpecula  posed  a  threat  to  agriculture, 
human  health,  and  wildlife  resources. 
They  requested  that  the  Service  take  the 
necessary  steps  to  prohibit  importation 
of  T.  vulpecula  into  the  United  States. 

T.  vulpecula  is  a  fur-bearing 
marsupial  native  to  Australia.  In  the 
1800s,  they  were  introduced  into  New 


Zealand  to  support  the  fur  industry. 
They  are  claimed  to  be  so  well 
established  in  both  countries  that  they 
are  considered  pests  and  have 
considerable  impact  on  agriculture, 
humans,  and  wildlife  habitat. 

They  reportedly  carry  bovine 
tuberculosis,  which  has  infected  New 
Zealand's  domestic  livestock 
population.  Their  diet  consists  of 
vegetation  and  insects,  and  they  also  kill 
young  birds.  They  have  damaged 
gardens,  orchards,  crops,  pastures, 
plantations,  and  native  forests. 

T.  vulpecula  is  extremely  common 
and  adaptable.  Generally,  they  can  be 
found  in  forested  areas,  however,  they 
have  been  located  in  areas  without  trees 
such  as  borrows,  caves,  and  buildings. 
They  have  been  able  to  dwell  and 
expand  successfully  next  to  himians. 

They  mainly  breed  in  the  spring  and 
autumn  and  usually  produce  one 
offspring  at  a  time.  The  young  are 
weaned  in  about  6  months.  Their  life 
span  is  estimated  at  approximately  12 
years. 

The  Lacey  Act  (18  U.S.C.  42)  and 
implementing  regulations  in  50  CFR 
Part  16  restrict  importation  into  or  the 
transportation  of  live  wildlife  or  eggs 
thereof  between  the  continental  United 
States,  the  District  of  Columbia,  Hawaii, 
the  Commonwealth  of  Puerto  Rico,  or 
any  territory  or  possession  of  the  United 
States  of  any  nonindigenous  species  of 
wildlife  determined  to  be  injurious  or 
potentially  injurious  to  certain  interests 
including  those  of  agriculture, 
horticulture,  forestry,  the  health  and 
welfare  of  human  beings  and  the  welfare 
and  survival  of  wildlife  or  wildlife 
resources  of  the  United  States.  However, 
injurious  wildlife  may  be  imported  by 
permit  for  zoological,  educational, 
medical,  or  scientific  purposes,  or 
without  permit  by  Federal  agencies 
solely  for  their  use.  If  the  process 
initiated  by  this  Notice  results  in  the 
addition  of  genus  Trichosurus  to  the  list 
of  injurious  wildlife  contained  in  50 
CFR  Part  16,  their  importation  into  the 
United  States  would  be  prohibited 
except  under  the  conditions,  and  for  the 
purposes,  described  above. 

Although  the  original  request  was  to 
prohibit  importation  of  T.  vulpecula, 
other  members  of  genus  Trichosurus 
may  pose  the  same  potential  threat.  This 
Notice  solicits  economic,  biologic,  or 
other  information  concerning  genus 
Trichosurus.  The  information  will  be 
used  to  determine  if  they  are  a  threat, 
or  potential  threat,  to  those  interests  of 
the  United  States  Delineated  above,  and 
thus  warrant  addition  to  the  listing  of 
injurious  wnldlife.  The  information  also 
will  assist  in  preparing  impact  analyses 
and  examining  alternative  protective 


measures  under  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601). 

Lists  of  Subjects  in  50  CFR  Part  16 

Fish,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation,  Wildlife. 

This  Notice  is  issued  under  the 
authority  of  Lecey  Act  (18  U.S.A.  42). 

Dated:  December  14. 1995. 
John  Rogers, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  96-946  Filed  1-25-96;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  950421111-6111-01;  I.D. 
120695A] 

PIN  0648-AH95 

Summer  Flounder  Fishery;  Dealer 
Reporting  Requirements 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  NMFS  is  withdrawing  the 
proposed  rule  that  would  have  amended 
the  regulations  implementing  the 
Fishery  Management  Plan  for  the 
Summer  Floimder  Fishery  (FMP)  to 
make  it  easier  for  federally  permitted 
dealers  to  comply  with  existing 
reporting  requirements  and  to  improve 
monitoring  of  the  commercial  summer 
flounder  quota. 

DATES:  This  proposed  rule  is  withdrawn 
January  23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Spallone.  508-281-9221. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  developed  jointly  by  the  Atlantic 
States  Marine  Fisheries  Commission 
and  the  Mid-Atlantic  Fishery 
Management  Council  in  consultation 
with  the  New  England  and  South 
Atlantic  Fishery  Management  Councils. 
The  management  unit  for  the  FMP  is 
summer  flounder  (Paralichthys 
dentatus]  in  U.S.  waters  of  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the  United 
States-Canadian  border.  Implementing 
regulations  for  the  fishery  are  found  at 
50  CFR  part  625. 

The  summer  flounder  fishery  is 
managed  under  a  quota  system.  The 
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quota  is  divided  among  the  coastal 
states  based  upon  set  percentages. 
Landings  must  be  monitored  weekly  in 
order  to  determine  when  a  state's  quota 
has  been  reached. 

Since  1993.  federally  permitted 
summer  flounder  dealers  have  been 
required  to  report  weeidy  all  fish 
purchases.  While  several  species  of  fish 
purchased  by  these  dealers  are  under 
quota  management  systems  (summer 
flounder,  squid,  mackerel,  and 
butterfish).  only  the  summer  flounder 
quota  requires  weekly  monitoring  at  this 
time.  The  quotas  for  the  remaining 
species  purchased  by  these  dealers  can 
be  adequately  monitored  through 
monthly  reports. 

Consequently.  NMFS  developed  a 
roposed  rule  pubhshed  in  the  Federal 
Register  on  May  2.  1995  (60  FR  21491), 
to  revise  the  weekly  reporting 
requirement  to  make  it  pertain  to 
summer  flounder  purchases  only.  NMFS 
believed  that  reporting  purchases  of  all 
species  on  a  weekly  basis  was 
imnecessary  and  burdensome.  The 
comprehensive  reporting  of  all  fish 
purchases  would  have  been  required 


monthly  rather  than  weeidy.  This 
proposed  change  would  have  reduced 
the  burden  associated  with  the  reporting 
requirement  and  as  a  secondary  benefit, 
would  have  allowed  more  accurate  price 
information  to  be  collected,  since  such 
information  was  often  unavailable  to 
dealers  on  a  weekly  basis.  NMFS  further 
proposed  to  require  that  the  weekly 
summer  floimder  purchase  report  be 
made  via  an  Interactive  Voice  Response 
(IVR)  system,  rather  than  by  a  written 
report.  An  fVR  system  would  have  made 
it  easier  for  federally  permitted  dealers 
to  comply  with  existing  reporting 
requirements  and  would  have  improved 
the  monitoring  of  the  commercial 
summer  flounder  quota. 

NMFS  has  decided  to  withdraw  this 
proposed  rule.  Initially.  NMFS  opted  for 
the  IVR  system  for  weekly  quota  (real- 
time) monitoring  on  the  premise  that 
only  the  summer  flounder  quota  would 
require  weekly  monitoring.  However, 
that  premise  is  no  longer  valid.  The 
New  England  and  Mid-Atlantic  Fishery 
Management  Councils  are  considering 
real-time  monitoring  in  additional 
fisheries  in  the  near  future,  and, 


consequently,  it  is  not  likely  that  the 
rVR  system  is  a  viable  option  for  real- 
time monitoring  of  multiple  species.  It 
is  apparent  that  a  more  comprehensive 
real-time  monitoring  system  may  be 
required,  and  modification  of  the 
summer  flounder  reporting 
requirements  would  be  done  as  part  of 
that  system. 

The  proposed  rule  also  contained 
three  technical  changes  that  would  have 
modified  the  summer  flounder 
regulations  pertaining  to  federally 
permitted  dealers.  These  proposed 
measures  are  also  being  withdrav»ai  at 
this  time  and  will  be  addressed  in  a 
future  action. 

Consequently,  the  proposed  rule  to 
amend  the  summer  flounder 
regulations,  published  May  2,  1995,  is 
being  withdrawn. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  January  18, 1996. 
Gary  Matlack. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-948  Filed  1-23-96;  8:45  am] 
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DEPARTMENT  DP  AGR;CULTURE 

Animal  and  Piani  Heaitn  inspection 
Service 

[Docket  No.  95-083-1) 

Notice  of  Rt-q-est  'o'  Extensscn  ot  a 
Currently  ADcoveo  intcniaticn 
Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  v^th  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  Veterinary  Accreditation 
Program. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  25. 1996,  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  95-083-1. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  suite  3C03.  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  95-083-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  IXl.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  and  notices  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  on  the  Veterinary 


Accreditation  Program,  contact  Dr.  J.  A. 
Heamon,  Senior  Staff  Veterinarian. 
National  Animal  Health  Programs.  VS. 
APHIS.  4700  River  Road,  Unit  43, 
Riverdale.  MD  20737-1231.  (301)  734- 
6954.  For  copies  of  the  proposed 
collection  of  information,  contact  Ms. 
Cheryl  Jenkins,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5360. 

SoOP.  EMES-ARY  INFORMATION: 

Title:  Veterinary  Accreditation 
Program. 

OMB  Number:  0579-0032. 

Expiration  Date  of  Approval:  April  30, 
1996. 

Type  of  Bequest:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Veterinary 
Accreditation  Program  ensures  that 
adequate  numbers  of  qualified 
veterinarians  are  available  to  work  with 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  Veterinary  Services 
(VS).  to  carry  out  its  mission:  to  protect 
and  improve  the  health,  quality,  and 
marketability  of  U.S.  animals  and 
animal  products.  Accredited 
veterinarians  cooperate  with  VS  to 
perform  many  official  functions  and  are 
truly  the  backbone  of  U.S.  regulatory 
programs  for  livestock  and  poultry 
diseases.  The  Veterinary  Accreditation 
Program  is  founded  on  the  mutual 
respect  and  professional  partnership 
between  public  and  private 
practitioners. 

Prior  to  participating  in  the  Veterinary 
Accreditation  Program,  veterinarians 
must  meet  five  requirements,  including 
submission  of  a  written  application  and 
completion  of  a  core  orientation 
program.  Information  on  the  application 
is  used  by  VS  to  help  determine  that  a 
veterinarian  has  met  the  requirements  to 
become  accredited.  State  animal  health 
officials,  who  have  an  advisory  role  in 
the  application  process,  must  also 
review  all  applications  and  recommend 
that  applicants  be  approved  or 
disapproved  based  on  this  review.  The 
orientation  program  is  designed  to  teach 
applicants  the  scope  of  theii  duties  and 
responsibilities  as  accredited 
veterinarians,  thus  helping  to  assure 
that  accredited  veterinarians  are 
knowledgeable  of  current  Federal  and 
State  animal  health  rules,  objectives, 
and  programs,  and  competent  in  their 
application.  As  a  result  of  the  collection 
of  this  information  a  veterinarian  may 


be  accredited  to  perform  official 
functionsfor  APHIS.  VS.     - 

Once  a  veterinarian  becomes 
accredited,  he/she  is  responsible  for 
completing  and  maintaining  official 
paperwork  associated  with  accredited 
work.  Paperwork  associated  with 
accredited  work  includes  health 
certification  documents,  documents 
associated  with  applying  and  removing 
official  seals  and  cleaning  and 
disinfection  plans,  and  laboratory  test 
reports. 

The  regulations  governing  veterinary 
accreditation  allow  for  information  on 
accredited  veterinarians  to  be 
periodically  updated.  Accredited 
veterinarians  are  asked  to  confirm  or 
update  their  name,  address,  professional 
activity,  licensure,  and  education 
information.  The  purpose  of  obtaining 
this  information  is  to  maintain  an 
accurate,  complete,  and  current  national 
database  of  accredited  veterinarians. 

Through  this  notice  APHIS  is 
soliciting  public  comment  on  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  -802  hours  per 
response. 

Respondents:  Veterinary  students, 
veterinarians  in  private  clinical  practice. 
State  animal  health  officials. 

Estimated  Number  of  Respondents: 
58,024. 

Estimated  Number  of  Responses  per 
Respondent:  1.293. 

Estimated  Total  Annual  Burden  on 
Respondents:  60,210. 


UMI 


H*»t, 
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All  respuiiNL'i  '-0  mis  nouce  win  ne 
summarized  and  incinded  in  the  request 
for  Office  of  Management  and  Budget 
approval  of  the  information  collection. 

Done  in  Washington.  DC.  this  2nd  day  of 
January  1996. 
Lonnie ).  King, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  96-925  Filed  1-23-96;  8:45  am) 

BiLUNO  COOE  3410-<34-P 


F-rs^s'  Service 

Sou*^^- ^^--n  Region:  Ar'izona,  New 
Mexico,  /^est  Texas  and  Oklahoma. 
Notice  to  Extend  Public  Comment 
f3or     ;   SF    Pjnal  Environmental 
■""Die*  5  clement  for  Amendment  of 
f   ros-  3ians  in  the  Southwestern 
Region 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  to  extend  public 
comment  period.  Final  Environmental 
Impact  Statement  [FEISj. 

summary:  The  Southwestern  Region  of 
the  Forest  Service  published  a  notice  of 
availability  for  public  comment  on  a 
final  environmental  impact  statement  in 
the  Federal  Register  (Vol.  60,  No.  213, 
page  55841)  on  November  3.  1995.  The 
comment  period  was  subsequently 
extended  from  December  4.  1995  to 
January  12.  1996  regarding  that  FEIS 
Federal  Register  (Vol.  60.  No.  234,  page 
62383)  on  December  6.  1995.  This 
notice  is  issued  to  extend  the  comment 
period  from  January  12.  1996  to  a  period 
of  30  days  following  release  of  the 
Mexican  Spotted  Owl  Recovery  Plan  by 
the  United  States  Fish  and  Wildlife 
Service.  The  FEIS  concerns  Amendment 
of  Forest  Plans  in  the  Southwestern 
Region,  and  implementation,  standards 
and  guidelines  for  Northern  Goshawk 
and  Mexican  Spotted  Owl. 
EFFECTIVE  DATE:  January  24,  1996. 
RESPONSIBLE  OFFICIAL:  The  Regional 
Forester.  Southwestern  Region,  is  the 
responsible  official  for  decisions  that 
affect  Southwestern  Region  Forest  Land 
and  Resource  Management  Plans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director  of  Ecosystem  Management 
Planning.  Arthur  S.  Briggs, 
Southwestern  Regional  Office,  (505) 
842-3210. 

Dated.  January  18. 1996. 
John  R.  Kirkpatrick,  . 

Deputy  Regional  Forester 

IFR  Doc.  96-985  Filed  1-23-96;  8:45  am) 

BILUNG  COOE  3410-11-M 


Hurai  Mousing  Service 

Notice  of  Recipients  of  Fiscal  Year 
1995  Section  515  Loan  Funds 

AGENCY:  Rural  Housing  Service.^  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  (formerly  Farmers  Home 
Administration  (FmHA))  has  compiled  a 
list  of  all  recipients  of  fiscal  year  (FY) 
1995,  Section  515  loan  funds.  This 
action  is  taken  to  inform  the  public  of 
recipients  of  FY  1995  Section  515  funds. 
The  intended  effect  is  public  awareness. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  L.  Reese-Fox  worth,  Loan 
Specialist,  Rural  Rental  Housing 
Branch,  Multi-Family  Housing 
Processing  Division.  Rural  Housing 
Service.  USDA,  AgBox  0781. 
Washington,  D.C.  20250,  telephone 
(202)  720-1604  (this  is  not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.415.  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

The  information  available  is  a  55-page 
compilation  that  lists  borrower  names, 
names  of  the  general  partners,  project 
name  and  location,  number  of  units 
developed,  and  RHS  loan  amount.  This 
information  is  available  to  all  interested 
parties  and  can  be  obtained  by  writing 
the  following  address:  USDA,  RHS. 
Multi-Family  Housing  Processing 
Division,  AgBox  0781.  Washington.  D.C. 
20250.  The  request  must  be 
accompanied  by  a  self-addressed,  self- 
stamped  envelope.  Envelopes  must  be  a 
minimum  of  ll"x  9"  in  size,  and  bear 
first  class  postage  of  $1.26.  Requests 
without  the  required  return  envelope 
and  postage  will  not  be  acknowledged 
or  responded  to. 

Dated:  January  6. 1996. 
Maureen  Kennedy, 

Administrator.  Rural  Housing  Service. 
IFR  Doc.  96-928  Filed  1-23-96:  8:45  am) 

BILUNG  COOE  3410-47-U 


'  See  the  name  change  for  this  agency  published 
by  the  Secretary  of  Agriculture  at  60  FR  66713. 
December  26,  1995. 


DEPARTMENT  OF  COMMEr»CE 

Bureau  of  the  Census 
pocket  No.  951213301-6301-01] 

Annual  Surveys  in  Manufacturing  Area 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  conformity  with  Title  13, 
United  States  Code  (Sections  182,  224, 
and  225),  I  have  determined  that  annual 
data  to  be  derived  from  the  surveys 
listed  below  are  needed  to  aid  the 
efficient  performance  of  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cartwright  on  (301)  457-4593. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13, 
United  States  Code.  These  surveys  will 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing  for  the 
period  between  economic  censuses.  The 
next  economic  censuses  will  be 
conducted  for  1997.  The  data  collected 
in  these  surveys  will  be  within  the 
general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

Annual  Current  Industrial  Reports 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production;  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys. 

These  surveys  have  oeen  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  0MB  control  numbers 
0607-0392.  0607-0395.  0607-0476.  and 
0607-0625  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended. 
MA22F— Yam  Production 
MA22K— Knit  Fabric  Production 
MA22Q— Carpets  and  Rugs 
MA23D — Gloves  and  Mittens 
MA24T— Lumber  Production  and  Mill 

Stocks 
MA28A — hiorganic  Chemicals 
MA28B — Inorganic  Fertilizer  Materials 

and  Related  Products 


MA28C— Industrial  Gases 
MA28F— Paint  and  Allied  Products 
MA28G — Pharmaceutical  Preparations. 

except  Biologicals 
MA3 1  A— Footwear 
MA32C— Refractories 
MA32E — Consumer,  Scientific, 

Technical,  and  Industrial  Glassware 
MA33A — Ferrous  Castings 
MA33B— Steel  Mill  Products 
MA33E — Nonferrous  Castings 
MA33L— Insulated  Wire  and  Cable 
MA34K — Steel  Shipping  Drums  and 

Pails 
MA35A — Farm  Machinery  and  Lawn 

and  Garden  Equipment 
MA35D — Construction  Machinery 
MA35F — Mining  Machinery  and 

Mineral  Processing  Equipment 
MA35J — Selected  Industrial  Air 

Pollution  Control  Equipment 
MA35L — Internal  Combustion  Engines 
MA35M — Air-conditioning  and 

Refrigeration  Equipment 
MA35N— Fluid  Power  Products 
MA35P — Pumps  and  Compressors 
MA35Q — Antifriction  Bearings 
MA35R — Computers  and  Office  and 

Accounting  Machines 
MA36A — Switchgear,  Switchboard 

Apparatus,  Relays,  and  Industrial 

Controls 
MA36E — Electric  Housewares  and  Fans 
MA36F — Major  Hou-sehold  Appliances 
MA36H — Motors  and  Generators 
MA36K — Wiring  Devices  and  Supplies 
MA36M — Consumer  Electronics 
MA36P — Communication  Equipment 
MA36Q — Semiconductors  and  Printed 

Circuit  Boards 
MA37D — Aerospace  Orders 
MA38B — Selected  Instruments  and 

Related  Products 
MA38R — Electromedical  Equipment 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  surveys.  Accordingly, 
there  will  be  no  duplication  in 
reporting.  The  content  of  these  annual 
reports  will  be  identical  with  that  of  the 
monthly  and  quarterly  reports. 
M20A— Flour  Milling  Products 
M32G — Glass  Containers 
M33D — Aluminum  Producers  and 

Importers 
M33J — Inventories  of  Steel  Producing 

Mills 
M37G — New  complete  Aircraft  and 
Aircraft  Engines,  except  Military 
M37L — Truck  Trailers 
MQ22D — Consumption  on  the  Woolen 

System  and  Worsted  Combing 
MQ23A— Apparel  (short  form) 
MQ23X — Sheets,  Pillowcases,  and 
Towels 


MQ32A— Flat  Glass 

MQ32D    Clay  Construction  Products 

MQ34E— Plumbing  Fixtures 

MQ36B — Electric  Lamps 

MQ36C — Fluorescent  Lamp  Ballasts 

Annual  Survey  of  Manufactures 

The  Annual  Survey  of  Manufactures 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment, 
payroll,  workers  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  survey,  while 
conducted  on  a  sample  basis,  covers  all 
manufacturing  industries,  including 
data  on  plants  under  construction  but 
not  yet  in  operation. 

This  survey  has  been  approved  by  the 
OMB  under  OMB  Control  Number 
0607-0449  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended. 

Annual  Survey  of  Research  and 
Development 

The  Annual  Survey  of  Research  and 
Development  is  designed  to  collect 
detailed  information  on  U.S.  industry's 
R&D  performances.  The  major  data 
obtained  in  this  survey  include  total 
R&D  expenditures  by  source  of  funds, 
the  number  of  scientists  and  engineers 
employed,  the  amounts  spent  for 
pollution  abatement  and  energy  R&D  for 
comparative  purposes,  the  total  net 
sales,  receipts  and  employment  of  the 
company. 

This  survey  has  been  resubmitted  for 
extension  to  the  OMB  under  OMB 
control  number  3145-0027  for  approval 
in  accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  104-13,  as 
amended. 

Conclusion 

I  have,  therefore,  directed  that  these 
annual  surveys  be  conducted  for  the 
purpose  of  collecting  the  data  Ss 
described. 

Dated:  December  18.  1995. 
Martha  Famsworth  Riche, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  96-987  Filed  1-23-96;  8:45  am) 

BILLING  CODE  3510-07-P 


CORPORATION  -OR  NATIONAL  AND 

COMMUNiTY  SERv  CE 

Notice  of  CuDlic  Hearing 

AGENCY:  Corporation  for  National  and 
Cnmniunity  Service. 

SUMM/SPY:  The  Corporation  for  National 
Service  (the  Corporation)  announces  the 
convening  of  a  public  hearing  to  be  held 
on  Thursday,  February  1,  1996  from 


6:30  p.m.-9:00  p.m.  in  Durham,  North 
Carolina.  Members  of  the  public  are 
invited  to  participate. 

The  hearing  will  address  three 
questions:  (1)  How  best  can  national 
service  improve  communities?  (2)  What 
role  can  service  play  in  making 
participants  better  citizens?  (3)  What  is 
the  appropriate  role  of  the  federal 
government  in  supporting  service? 
DATES:  The  public  hearing  will  be  held 
on  Thursday,  February  1, 1996,  from 
6:30  p.m.-9:00  p.m. 
ADDRESSES:  The  public  hearing  will  be 
held  at  Duke  University,  Durham,  N.C., 
at  the  Terry  Sanford  Institute  of  Public 
Pohcy,  Classroom  04. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Rhonda 
Taylor,  Associate  Director  of  Special 
Projects  and  Initiatives,  Corporation  for 
National  Service  at  (202)  606-5000,  ext. 
282.  TTD  Number:  (202)  606-5256.  This 
notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  federal  government 
corporation  that  engages  Americans  of 
all  ages  and  backgrounds  in  community- 
based  service.  This  service  addresses  the 
nation's  educational,  public  safety, 
human,  and  environmental  needs  to 
achieve  direct  and  demonstrable  resuhs. 
In  doing  so,  the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

Dated:  January  19. 1996. 

Terry  Russell, 

General  Counsel.  Corporation  for  National 
Service. 

[FR  Doc.  96-1056  Filed  1-23-96;  8:45  am) 

BILUNG  CODE  SOSO-Zft-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0038] 
Clearance  Request  for  Mistake  in  Bid 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0038). 
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summary:  Under  the  provisions  ot  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Mistake  in  Bid.  A  request  for 
public  comments  concerning  this 
burden  estimate  was  published  at  60  FR 
53914.  October  18.  1995.  No  public 
comments  were  received. 
DATES:  Comment  Due  Date:  February  23. 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  18th  &  F 
Streets.  N\V.  Room  4037.  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0038,  Mistake  in  Bid,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  a  mistake  in  bid  is  discovered 
by  the  contracting  officer  (CO)  after  bid 
opening  but  before  award,  the  CO 
obtains  verification  of  the  bid  intended. 
This  verification  is  needed  to  establish 
the  bidder's  correct  bid.  If  the  bidder 
requests  permission  to  correct  the  bid, 
the  bidder  must  submit  clear  and 
convincing  evidence  that  a  mistake  was 
made.  If  the  bidder  requests  permission 
to  correct  the  bid  and  submits  evidence 
that  a  mistake  was  made,  the  evidence 
is  analyzed  by  the  CO  to  determine 
whether  or  not  the  bidder  should  be 
allowed  to  correct  the  bid.  The  data 
(evidence)  submitted  by  the  bidder  is 
attached  to  bidder's  bid  and  placed  in 
the  contract  file  along  with  the  CO's 
determination. 

The  verification  of  the  correct  bid  is 
attached  to  the  original  bid  and  a  copy 
of  the  verification  is  attached  to  the 
duplicate  bid  and  placed  in  the  contract 
file. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 


sources,  gathering  and  uianUaining  the 
data  uetjded,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
4.673;  responses  per  respondent.  1;  total 
annual  responses,  4,673:  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours.  2,337. 

Obtaining  Copies  of  lustifications 

Requester  may  obtain  copies  of 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4037.  Washington.  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0038. 
Mistake  in  Bid.  in  all  correspondence. 

Dated:  January  18. 1996. 
Beverly  Fayson. 

FAR  Secretariat. 

(FR  Doc.  96-944  Filed  1-23-96;  8:45  am] 
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[OMB  ConUol  No.  9000-0139] 

Request  for  Public  Comments 
Regarding  OMB  Clearance  Entitled 
Federal  Acquisition  and  Community 
Right-to-Know 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  received 
pursuant  to  the  emergency  processing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13)  (3000- 
0139).  

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  approved 
pursuant  to  the  emergency  processing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13).  This 
OMB  clearance  (9000-0139)  currently 
expires  on  January  31.  1996. 
DATES:  Comment  DueDate:  February  23, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 


FAR  Secretariat.  18th  &  F  Streets.  NW., 
Room  4037.  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0139. 
Federal  Acquisition  and  Community 
Right-to-Know.  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  interim  rule  added  FAR  Subpart 
23.9  and  its  associated  solicitation 
provision  and  contract  clause  which 
implement  the  requirements  of 
Executive  Order  (E.O.)  12969  of  August 
8,  1995  (60  FR  40989,  August  10,  1995), 
"Federal  Acquisition  and  Community 
Right-to-Know."  and  the  Environmental 
Protection  Agency's  "Guidance 
Implementing  Executive  Order  12969; 
Federal  Acquisition;  Community  Right- 
to-Know;  Toxic  Chemical  Release 
Reporting"  (60  FR  50738.  September  29. 
1995).  The  interim  rule  requires  offerors 
in  competitive  acquisitions  over 
$100,000  (including  options)  to  certify 
that  they  will  comply  with  applicable 
toxic  chemical  release  reporting 
requirements  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (42  U.S.C. 11001-11050)  and  the 
Pollution  Prevention  Act  of  1990  (42 
U.S.C.  13101-13109).  The  rule  does  not 
apply  to  acquisitions  of  commercial 
items  under  FAR  Part  12  or  contractor 
facilities  located  outside  the  United 
States.  This  rule  does  not  apply  to 
subcontractors  beyond  first-tier. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.50  rriinutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needea.  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
(includes  first-tier  subcontractors), 
167,487;  responses  per  respondent,  1; 
total  annual  responses.  167,487; 
preparation  hours  per  response,  0.50; 
and  total  response  burden  hours. 
83,744. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4037.  Washington.  DC 
20405.  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0139, 
Federal  Acquisition  and  Community 
Right-to-Know,  in  all  correspondence. 
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Dated;  Ianuar\'  8.  1996. 
Beverly  Fayson, 

FAB  Secretariat. 

[FR  Doc.  96-945  Filed  1-23-96:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Cancer  Treatment  Clinical  Tnas 

AGENCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice  of  demonstration  project. 

SUMMARY:  This  notice  is  to  advise 
interested  parties  of  a  demonstration 
project  in  which  the  DoD  will  expand  a 
current  demonstration  for  breast  cancer 
treatment  clinical  trials  to  include  all 
cancer  treatment  clinical  trials  under 
approved  National  Institutes  of  Health, 
National  Cancer  Institute  (NCI)  clinical 
trials.  Participation  in  these  clinical 
trials  will  improve  access  to  promising 
cancer  therapies  for  CHAMPUS  eligible 
beneficiaries  when  their  conditions 
meet  protocol  eligibility  criteria.  DoD 
financing  of  these  procedures  will  assist 
in  meeting  clinical  trial  goals  and  arrival 
at  conclusions  regarding  the  safety  and 
efficacy  of  emerging  therapies  in  the 
treatment  of  cancer.  This  demonstration 
project  is  under  the  authority  of  10 
U.S.C.  1092. 
EFFECTIVE  DATE:  January  1.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  November  15. 1994,  the 
Department  provided  notice  of  a 
demonstration  in  the  Federal  Register 
(59  FR  58834)  which  provides 
CHAMPUS  reimbursement  for  eligible 
beneficiaries  who  receive  treatment 
under  approved  National  Cancer 
Institute  trials  for  high  dose 
chemotherapy  with  stem  cell  rescue 
(HDC/SCR)  for  breast  cancer.  The 
National  Cancer  Institute  (NCI)  is  a 
component  of  the  National  Institutes  of 
Health  (NIH)  of  the  Department  of 
Health  and  Human  Services.  The 
demonstration  purpose  was  to  improve 
beneficiary  access  to  promising  new 
therapies,  assist  in  meeting  the  National 
Cancer  Institute's  clinical  trial  goals, 
and  arrival  at  conclusions  regarding  the 
safety  and  efficacy  of  HDC/SCR  in  the 
treatment  of  breast  cancer.  The 
November  15,  1994,  notice  anticipated 
the  possibility  of  expanding  the 
demonstration  to  include  other 
protocol-based  clinical  investigations 
which  have  been  NCI  approved. 


The  NCI  trials  program  is  the 
principal  means  by  which  the  oncology 
community  has  developed  clinical 
evidence  for  the  efficacy  of  various 
treatment  approaches  in  cancer  therapy. 
Participating  institutions  include  NCI's 
network  of  comprehensive  and  clinical 
cancer  centers,  university  and 
community  hospitals  and  practices,  and 
military  treatment  facilities.  Despite  this 
extensive  network  which  includes  the 
nation's  premier  medical  centers,  cure 
rates  for  most  types  of  cancer  remain 
disappointing,  highlighting  the 
significant  effort  still  required  for 
improvement.  The  principal  means  by 
which  advances  in  therapy  will  be 
realized  is  through  application  of 
research  to  victims  of  cancer.  In  support 
of  NCI's  efforts  to  further  the  science  of 
cancer  treatment,  the  Department  is 
expanding  its  current  breast  cancer 
demonstration  to  include  all  NCI- 
sponsored  phase  II  and  phase  III  clinical 
trials.  This  expanded  demonstration 
will  enhance  current  NCI  efforts  to 
determine  safety  and  efficacy  of 
promising  cancer  therapies  by 
expanding  the  patient  population 
available  for  entry  into  clinical  trials 
and  stabilizing  the  referral  base  for  these 
clinical  activities.  While  this 
demonstration  provides  an  exception  to 
current  CHAMPUS  benefit  limitations, 
the  Department  hypothesizes  that  the 
increased  access  to  innovative  cancer 
therapies  will  occur  at  a  cost 
comparable  to  that  the  Department  has 
experienced  in  paying  for  conventional 
therapies  under  the  standard  CHAMPUS 
program.  Results  of  this  demonstration 
will  provide  a  framework  for 
determining  the  scope  of  DoD's 
continued  participation  in  the  NCI's 
research  efforts. 

B.  Requirements  of  participation 

Participation  in  this  demonstration  is 
limited  to  Phase  II  or  Phase  III  clinical 
trials  sponsored  by  the  National  Cancer 
Institute.  Sponsorship  by  the  National 
Cancer  Institute  is  defined  as  review 
and  approval  of  clinical  trials  under  the 
Cancer  Therapy  Evaluation  Program, 
NCI  Cooperative  Group  studies,  NCI 
Cancer  Center  studies,  or  NCI  Grant 
studies.  Beneficiaries  receiving 
CHAMPUS  treatment  in  a  protocol 
outside  one  of  these  four  categories  are 
not  eligible  for  participation. 

Cancer  Therapy  Evaluation  Program 
(CTEP).  Under  this  NCI  program,  all 
protocols  which  involve  the  use  of  NCI 
investigational  drugs  or  studies  that 
have  any  NCI  funding  and  use  an 
investigational  agent.  CTEP  reviews 
each  protocol  for  completeness, 
scientific  merit,  duplication  of  existing 
studies,  patient  safety,  and  adequacy  of 


regulatory  and  human  subjects 
protective  aspects.  Upon  final 
acceptance  of  the  protocol,  written 
approval  is  sent  to  the  protocol  source. 

Cooperative  Group  Studies.  NCI 
Cooperative  Groups  are  composed  of 
academic  institutions  and  cancer 
treatment  centers  and  practices 
throughout  the  Untied  States  and  abroad 
which  collaborate  in  NCI-sponsored 
research  by  contributing  patients  to  NCI 
approved  group-conducted  clinical 
trials.  The  groups  vary  in  research  focus 
but  share  a  common  purpose  of 
developing  and  conducting  large  scale 
trials  in  multi-institutional  settings. 

Cancer  Center  Studies.  The  NCI 
Cancer  Centers  Program  includes  NCI- 
designated  institutions  which  meet  NCI 
criteria  as  clinical  and  comprehensive 
cancer  centers.  NCI  sponsored  studies  at 
cancer  centers  include  all  protocols  that 
have  been  approved  by  an  NCI  approved 
institutional  peer  review  and  quality 
control  system  at  the  institution,  as  well 
as  cooperative  group,  CTEP  reviewed 
studies,  and  grant  studies. 

NCI  Grants.  NCI  directly  supports 
clinical  investigations  through  a  variety 
of  contract  and  grant  mechanisms.  All 
clinical  trial  protocols  are  peer 
reviewed,  quality  assured  and  meet  all 
FDA  requirements. 

The  Department,  through  CHAMPUS, 
will  provide  reimbursement  for  all 
medical  care  required  as  a  result  of 
participation  in  approved  clinical  trials. 
This  includes  purchasing  and 
administering  all  approved 
chemotherapy  agents  (except  for  the 
investigational  agent),  all  inpatient  and 
outpatient  care,  including  diagnostic 
and  laboratory  services  not  other^vise 
reimbursed  under  an  NCI  grant  program. 
CHAMPUS  will  not  provide 
reimbursement  for  costs  of  non- 
treatment  research  activities  associated 
with  the  clinical  trials.  The  Department 
will  not  provide  reimbursement  for  care 
rendered  in  the  National  Institutes  of 
Health  Clinical  Center.  CHAMPUS 
beneficiaries  seeking  treatment  in  an 
NCI  sponsored  clinical  trial  must 
receive  preauthorization  for  proposed 
treatment.  All  institutional  and 
individual  providers  must  be 
CHAMPUS  authorized  providers  in 
order  to  receive  reimbursement  under 
this  demonstration.  Evidence  of  NCI 
sponsorship  for  a  requested  protocol 
will  be  that  it  is  identified  in  the  NCI 
comprehensive  data  base,  Physician's 
Data  Query  (PDQ),  or  NCI  supplements 
to  that  data  base. 

C.  Caseload,  Costs 

Approximately  11,760  CHAMPUS 
eligibles  are  diagnosed  with  some  form 
of  cancer  each  year,  based  on  age 
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adjusted  incidence  rates.  Recognizing 
that  some  individuals  participating  in 
Phase  in  trials  would  be  randomized  for 
conventional  treatment  as  part  of  a 
control  group,  the  number  of  cases 
receiving  treatment  under  NQ- 
sponsored  Phase  n  and  Phase  III  clinical 
trials  is  roughly  estimated  to  be  between 
120  and  350.  The  number  may  grow  as 
awareness  of  the  expended 
demonstration  increases  the  potential 
pool  of  patients  meeting  protocol 
eligibility  requirements,  and  as  new  NCI 
studies  are  established  for  a  wider 
variety  of  cancer  treatments. 

D.  Operation  of  the  Demonstration 

The  Director.  OCHAMPUS  will 
designate  a  first  line  determiner  (which 
may  be  a  CHAMPUS  contractor) 
regarding  eligibility  of  specific 
protocols,  specific  institutions 
conducting  those  protocols  and  the 
eligibility  of  each  specific  CHAMPUS 
patient's  participation  in  protocols 
under  the  terms  of  the  Demonstration. 
The"  Assistant  Secretary  of  Defense 
(Health  Affairs)  will  designate  a  Project 
Officer  in  the  Office  of  the  Deputy 
Assistant  Secretary  of  Defense  for 
Clinical  Services  who  will  provide 
clinical  oversight  for  the  demonstration 
and  resolve  any  clinical  issues  that 
cannot  be  resolved  by  the  Director, 
OCHAMPUS,  or  designee. 

Demonstration  participation  will  be 
available  to  all  CHAMPUS  eligible 
beneficiaries.  Active  duty  members 
continue  to  be  eligible  for  direct  care 
system  services.  OCHAMPUS  will 
contract  for  and  provide  day  to  day 
oversight  of  contractor  case  referral,  case 
coordination,  demonstration  funds 
disbursements  and  maintaining  the 
integrity  of  those  funds,  identification  of 
the  services  that  are  payable  under 
CHAMPUS  and  TRICARE,  and  all 
related  tracking  and  reporting 
requirements. 

tach  patient  with  cancer  would 
undergo  an  initial  evaluation  by  his  or 
her  physician.  After  discussing  the 
various  treatment  options  with  the 
patient,  if  the  patient  agrees  to  enter  a 
clinical  study,  the  physician  will 
determine  available  NCI  cHnical  trials 
and  participating  institutions.  The 
physician  will  then  arrange  for 
evaluation  of  the  patient  at  the  selected 
center.  Physicians  at  the  center  involved 
in  the  clinical  trial  would  make  the 
actual  patient  selection  based  upon  the 
clinical  criteria  for  their  study. 

The  contractor(s)  would  not  be 
involved  in  clinical  issues  or  in 
directing  patients  to  a  particular 
institution  or  a  specific  clinical  trial. 
The  contractors)  would  be  the  single 
point  of  contact  for  nationwide  provider 


and  patient  information  and  claims 
adjudication  and  payment. 

The  HDC/SCR  clinical  trials  for  breast 
cancer  demonstration  project  is  hereby 
terminated  as  a  separate  project.  It  is 
fully  incorporated  into  this  NCI  clinical 
trials  demonstration  project. 

E.  Limitations  of  the  Demonstration 

This  demonstration  is  limited  to 
protocols  which  are  NCI-sponsored 
Phase  II  and  Phase  III  clinical  trials.  All 
care  reimbursed  as  part  of  this 
demonstration  must  fall  into  one  of  the 
four  NCI  sponsorship  categories 
described  in  this  demonstration  notice. 
No  CHAMPUS  reimbursement  will  be 
allowed  for  participation  in  clinical 
trials  that  are  not  sponsored  by  the  NCI. 
All  standard  CHAMPUS  and  TRICARE 
rule,  policies,  and  regulations  will 
continue  to  apply,  except  where 
otherwise  noted  in  this  demonstration. 
Treatment  under  this  demonstration  is 
exempt  from  Specialized  Treatment 
Services  (STS)  Program  requirements. 

F.  Effective  Date. 

The  final  terms  and  conditions  of  this 
demonstration  were  approved  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  during  the  first  days  of  January, 
1996.  We  are  aware  of  specific  cases  in 
which  therapy  under  NCI  sponsored 
clinical  trials  was  required  to  begin 
immediately.  We  have  therefore 
established  an  effective  date  of  January 
1, 1996,  for  this  demonstration.  We  are 
waiving  the  normal  30-day  advance 
notice  in  order  to  accommodate  these 
urgent  cases.  This  demonstration  will 
end  December  31,  1996,  unless 
extended  by  another  notice.  If,  after  the 
year  under  demonstration  there  is 
evidence  of  significant  increases  in  cost 
as  a  result  of  beneficiary  participation  in 
clinical  trials  for  cancer,  the  Department 
will  re-evaluate  the  continuation  of  the 
demonstration. 

Dated:  January  19. 1996. 
L.M.  Bynum, 

Alternate  OSD  FedemI  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  96-971  Filed  1-23-96;  8:45  am) 
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Defense  Policy  Board  Advisory 
Committee;  Notice  of  Advisory 
Committee  Meeting 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  5-^February  1996  from  0800 
luitil  1700  in  the  Pentagon,  Washington, 
DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 


and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1982)1,  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  18, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  96-970  Filed  1-23-96;  8:45  am) 
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Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
(AFEB) 

AGENCY:  Office  of  The  Surgeon  General. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
Meeting.  The  meeting  will  be  held  from 
0800-1700,  Thursday.  February  29, 
1996  and  0800-1200,  Friday,  March  01, 
1996.  The  purpose  of  the  meeting  is  to 
discuss  infectious  disease  issues 
relevant  to  the  Bosnian  deployment.  . 
The  meeting  location  will  be  at  the 
Walter  Reed  Army  Institute  of  Research, 
Washington,  D.C.,  Building  40,  Room 
3092.  This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

COL  Vicky  Fogelman,  AFEB  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  667,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/3. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  96-913  Filed  1-23-96;  8:45  am) 
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Army  Science  Boa'ci   Notice  of 
Partially  Uiusea  Meet.ng 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB) 
Date  of  Meeting:  24  &  25  January  1996 
Time  of  Meeting:  0900-1100,  24  January  1996 
(Closed) 
1200-1600.  24  January  1996  (Open) 
0930-1600.  25  January  1996  (Open) 
Place:  Pentagon — Washington,.  DC 

Agenda:The  Army  Science  Board's  Ad  Hoc 
Study  on  "Army  Digitization  Information 
Systems  Vulnerabilities  and  Security" 
will  meet  for  briefings  and  discussions 
relative  to  the  study  subject.  The  open 
portions  of  these  meetings  are  open  to 
the  public.  Any  person  may  attend, 
appear  before  or  file  statements  with  the 
committee.  The  closed  portion  of  these 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  title 
5,  U.S.C,  specifically  subparagraph  (4) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  10(d). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Diaz  (703)  695-0781. 
Nfichelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 

Board. 

IFR  Doc.  96-977  Filed  1-23-96;  8:45  am) 
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Army  Science  B  a  g  N; 
Meeting 
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In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB) 
Date  of  Meeting:  22  &  23  January  1996 
Tiineo/Meefing;  0900-1 730,  22  January  1996 

0900-1500,  23  January  1996 
Place:  Pentagon — Washington,  DC 

Agenda:  The  Army  Science  Board  (ASB) 
TRADOC  Issue  Group  on  "Opyerational 
Architecture"  will  meet  for  briefings  and 
discussions  on  the  study  subject.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraph  (4)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  proprietary  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  these 
meetings. 


UMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Micheiie  Diaz  (703)  695-0781. 
Mi(h.:ir  P  Diaz, 

Acting  Anministrative  Officer,  Army  Science 
Board. 

IFR  Doc.  96-978  Filed  1-23-96;  8:45  am) 
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Army  Science  Board;  Notice  of  Closed 

MeetmG 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB) 
Dates  of  Meetings:  0900-1600, 17  January 

1996 
0800-1500,  18  January  1996 
0900-1500,  18  January  1996 
0900-1500, 19  January  1996 
Places:  US  Army  Aviation,  Troop  Support 

Command.  Federal  Center,  St.  Louis,  MO 

(17  Jan  96) 
US  Army  Tank  Automotive  Command, 

Warren,  MI  (18  Jan  96) 
US  Armv  Missile  Command,  Huntsville, 

AL  (18  Jan  96) 
US  Army  Communications  &  Electronics 

Command,  Fort  Monmouth,  NJ  (19  Jan 

96) 

Agenda:  The  Army  Science  Board  (ASB) 
Independent  Assessment  Panel  on 
"Reengineering  the  Acquisition  and 
Modernization  Processes  of  the  Institutional 
Army,  T&E  Subgroup"  will  meet  for  briefings 
and  discussions  on  the  study  subject.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)  of  title  5, 
U.S.C.  specifically  subparagraph  (4)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  proprietary  matters  to  be 
discussed  are  so  inextricably  intertwined  so 
as  to  preclude  opening  any  portion  of  these 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  P.  Diaz  (703)  695-0781. 

Michelle  P.  Diaz, 

Acting  Administrative  Officer.  Army  Science 

Board. 

(FR  Doc.  96-979  Filed  1-23-96;  8:45  am) 
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Army  Science  Board;  Notice  of  Closed 

MeeXmg 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB) 
Date  of  Meeting:  25-26  January  1996 
Time  of  Meeting:  1000-1600.  25  January  1996 

0800-1400,  26  January  1996 
Place:  Pentagon — Washington,  DC 


Agenda:  The  Army  Science  Board's  (ASB) 
Independent  Assessment  on  "Reengineering 
the  Acquisition  and  Modernization  Processes 
of  the  Institutional  Army"  will  meet  for 
briefings  and  discussions  on  the  study 
subject.  These  meetings  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c)  of 
Title  5,  U.S C,  specifically  paragraph  (1) 
thereof,  and  Title  5,  U.S.C,  Appendix  2, 
subsection  10(d).  The  classified  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Diaz  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer.  Army  Science 
Board. 

IFR  Doc.- 96-980  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  3710-08-M 


Department  of  the  Army,  Corps  of 

Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Ashtabula  River 
Partnership  (ARP)  Feasibility  Study 
and  Comprehensive  Management  Plan 
(CMP)  and  Development  of  a  Dredging 
and  Confined  Disposal  Facility  (CDFs) 
Project  for  Ashtabula  Harbor, 
Ashtabula  County,  OH 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD  for  the  Ashtabula  River 

Partnership. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  project 
involves  appropriate  sediment  dredging, 
dewatering,  treatment,  transport,  and 
use  of  existing  and/or  developed 
confined  disposal  facilities  (CDFs)  for 
disposal  of  polluted  material  dredged 
from  the  Lower  Ashtabula  River. 
Material  will  be  dredged  for  initial  River 
clean-up  and  for  continued  maintenance 
of  harbor  navigation  channels.  Project 
CDFs  will  be  designed  and  used  initially 
for  confining  some  initially  dredged 
Toxic  Substance  Control  Act  (TSCA) 
sediments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tod  Smith,  716-879-4175,  U.S.  Army 
Corps  of  Engineers,  Buffalo  District, 
Environmental  Analysis  Section,  1776 
Niagara  Street,  Buffalo,  New  York 
14207-3199. 

SUPPLEMENTARY  INFORMATION: 

Authority 

This  study  is  being  conducted  under 
the  authorities  of  the  U.S.  Rivers  and 
Harbors  Acts  from  1919  to  1965,  as 
amended,  as  they  pertain  to  Ashtabula 
Harbor;  authorities  associated  with  the 
Ashtabula  River  Partnership  (ARP);  and 
Section  401  of  the  1990  Water  Resources 
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Development  Act  pendimng  lo  'echnical 
assistance  lo  OEPA  to  develop  ARF 
plans. 

Proposed  Action 

The  prof)osed  action  involves 
dredging  (environmentally) 
approximately  750,000  cubic  yards  of 
contaminated  material  (approximately 
300.000  cubic  yards  of  which  may  be 
PCB  TSCA)  from  the  lower  Ashtabula 
River  and  appropriate  dewalering, 
treatment,  transport  and  disposal  in 
appropriately  designed  existing  and/or 
developed  confined  disposal  facilities 
(Q)Fs).  Generally,  contaminants  of 
concern  include  metals  such  as 
chromium  and  lead  and  chlorinated 
organic  compwunds  including  PCBs  in 
excess  of  50  mg/kg.  Some  future 
disposal  capacity  for  harbor^  operations 
and  maintenance  dredged  material  (not 
suitable  for  unrestricted  open-lake 
disposal)  will  also  be  included. 

Alternatives 

The  Ashtabula  River  Partnership  and 
the  U.S.  Army  Corps  of  Engineers. 
Buffalo  District  are  investigating  several 
associated  alternative  scenarios  and 
have  investigated  some  36  sites  for 
potential  CDF  development.  The  Project 
Siting  Committee  recently 
recommended  that  four  upland  sites, 
one  in-lake  CDF,  and  three  existing 
landfill  areas  be  assessed  in  further 
detail.  The  "No  Action"  alternative 
must  also  be  a  consideration. 

Scoping  Process 

Study  activities  are  being  coordinated 
with  government  agencies,  interest 
groups,  and  the  general  public.  The 
intent  is  to  gain  assistance  in: 
identifying  and  scoping  problems, 
needs,  and  concerns;  developing 
feasible  alternative  solutions;  assessing/ 
evaluating  alternative  solutions;  and 
identifying  the  preferred  and  the 
selected  plans.  The  public  involvement 
process  for  the  study  incorporates  a 
public  involvement  (outreach)  program, 
written  correspondence,  telephone 
communications,  public  meetings/ 
workshops,  and  draft  and  final  report 
review  procedures. 

An  initial  local  scoping  meeting  for 
this  project  was  conducted  in  January  of 
1994.  Subsequent  meetings  followed.  In 
June  1995.  supplemental  scoping  letters 
were  coordinated  with  agencies  and 
others  known  to  have  an  interest  in  the 
study.  Coordination  continues. 
Additional  scoping  input  from 
potentially  affected  Federal.  State,  and 
local  agencies  and  interests  is  invited  by 
this  notice. 


Significant  Issues 

The  Ashtabula  River  Partnership, 
comprised  of  private  citizens, 
government  officials,  and  business  and 
industry  leaders,  is  dedicated  to 
exploring  how  to  effectively  remediate 
the  contaminated  sediments  in  the 
Ashtabula  River  and  Harbor.  The  goal  is 
to  look  beyond  traditional  approaches  to 
determine  a  comprehensive  solution  for 
remediation  of  the  contaminated 
sediments  not  suitable  for  open-lake 
disposal.  Successful  remediation  of 
contaminated  sediments  in  the 
Ashtabula  River  and  Harbor  will 
ultimately  enhance  economic, 
environmental,  and  social  development 
opportunities  in  the  Ashtabula  region. 
Alternatives  will  be  developed  and 
evaluated  for  engineering  and  economic 
feasibility,  and  environmental  and 
social  acceptability.  The  alternative 
selected  will  reflect  the  best  overall 
response  to  meeting  the  developed 
project  objectives.  The  U.S.  Army  Corps 
of  Engineers,  Buffalo  District  has  taken 
the  leadership  role  as  a  Partnership's 
project  manager  to  prepare  its 
Comprehensive  Management  Plan  and 
Environmental  Impact  Statement  to 
address  sediment  remediation.  The 
study  shall  be  conducted  to  comply 
with  the  various  Federal  and  State 
Environmental  Statutes  and  Executive 
Orders  and  associated  review 
procedures.  When  the  Draft 
Environmental  Impact  Statement  is 
completed,  it  will  be  filed  with  the  U.S. 
Environmental  Protection  Agency  and 
coordinated  and  reviewed  under  the 
National  Environmental  Policy  Act 
procedures. 

Scoping  Meeting:  Since  Federal.  State, 
and  local  interests  have  been  involved 
with  initiation  of  the  study,  and 
adequate  coordination  is  already  being 
conducted,  no  new  formal  initial 
scoping  meeting  is  scheduled. 

Availability 

It  is  expected  that  the  Draft 
Environmental  Impact  Statement  will  be 
made  available  to  the  public  about 
October  1997. 

Dated:  January  2. 1996. 
Walter  C.  Neitzke, 

Colonel,  U.S.  Army.  Commanding. 

(PR  Doc.  96-914  Filed  1-23-96;  8:45  am) 
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Departnrtent  of  the  Navy 

Record  of  Decision  for  the  Disposal 
and  Reuse  of  Naval  Hospital,  Long 
Beach,  California,  Parcel  A 

The  Department  of  the  Navy  (Navy), 
pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  42  U.S.C.  4321  et  seq.. 
and  the  Regulations  of  the  Council  on 
Environmental  Quality  that  implement 
NEPA  procedures.  40  CFR  parts  1500- 
1508.  hereby  announces  its  decision  to 
dispose  of  Parcel  A  of  the  property 
comprising  the  Naval  Hospital  at  Long 
Beach,  California. 

Navy  intends  to  dispose  of  the 
property  in  a  manner  that  is  consistent 
with  the  proposed  reuse  and 
redevelopment  plan  submitted  by  The 
City  of  Long  Beach,  the  Local 
Redevelopment  Authority  (LRA). 
described  as  the  Retail  Sales  Alternative 
in  the  Final  Environmental  Impact 
Statement  (FEIS). 

Background 

The  1991  Defense  Base  Closure  and 
Realignment  Commission  recommended 
closure  of  the  Naval  Hospital  at  Long 
Beach  and  Naval  Station  Long  Beach. 
These  recommendations  were  then 
approved  by  President  Bush  and  the 
One  Hundred  Second  Congress. 
Operations  at  the  Naval  Hospital  ceased 
on  March  31,  1994,  and  the  property  has 
been  in  caretaker  status  since  that  date. 
Operations  at  Naval  Station  Long  Beach 
ceased  on  September  30,  1994. 

The  Naval  Hospital  property  is 
located  within  The  City  of  Long  Beach, 
California,  and  consists  of  two  parcels. 
Parcel  A  is  a  30.5  acre  site  which 
contains  the  hospital  buildings, 
associated  barracks,  and  warehouses. 
Parcel  B  is  an  adjacent  34.7  acre  site  that 
contains  a  parking  lot.  helicopter 
landing  pad,  and  Navy  housing. 
Ownership  of  Parcel  B  reverted  from 
Navy  to  The  City  of  Long  Beach  on 
October  17,  1995,  by  operation  of  law 
under  the  terms  of  the  original  land 
acquisition  agreement. 

A  Notice  of  Intent  was  published  in 
the  Federal  Register  on  January  28. 

1994.  stating  that  Navy  would  prepare 
an  Environmental  Impact  Statement  that 
analyzed  the  impacts  of  disposal  and 
reuse  of  Parcel  A  of  the  Naval  Hospital 
property.  A  90-day  public  scoping 
period  was  established,  and  two  scoping 
meetings  were  held  in  the  cities  of  Long 
Beach  and  Lakewood  on  April  5  and  6, 

1995.  An  additional  scoping  meeting 
where  Navy's  presentation  was 
translated  into  Spanish  was  held  in  the 
adjacent  City  of  Hawaiian  Gardens  on 
July  19,  1994. 


In  February  1995,  Navy  distributed  a 
Draft  Environmental  Impact  Statement 
(DEIS)  to  Federal,  State,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  interested  persons. 
Navy  held  two  public  hearings  on 
March  1  and  2, 1995,  in  Long  Beach  and 
the  adjacent  City  of  Lakewood.  Navy 
had  the  Executive  Summary  of  the  DEIS 
translated  into  Spanish  to  facilitate 
participation  in  the  NEPA  process  by 
the  predominantly  Hispanic  population 
of  Hawaiian  Gardens.  Federal  agencies, 
California  state  agencies,  local 
governments,  and  the  general  public 
submitted  written  and  oral  comments. 
These  comments  and  Navy's  responses 
were  incorporated  in  the  Final 
Environmental  Impact  Statement  (FEIS), 
which  was  distributed  to  the  public  on 
August  18,  1995,  for  a  review  period 
that  concluded  on  September  18,  1995. 

Alternatives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for 
disposal  and  reuse  of  this  Federal 
property.  Navy's  EIS  process  evaluated 
the  environmental  impacts  of  various 
proposed  reuses  that  could  result  from 
disposal  of  the  property.  The  City  of 
Long  Beach  adopted  a  reuse  plan  for  the 
Naval  Hospital  property  that  provided 
for  development  of  the  site  as  a  retail 
shopping  mall. 

Tne  scoping  process  identified  more 
than  thirty  potential  reuses  which  fell 
into  eight  categories.  Navy  determined 
that  five  of  these  categories,  including 
the  LRA's  proposed  reuse  plan, 
constituted  reasonable  reuse 
alternatives.  Each  of  these  five  "action" 
alternatives  and  the  "no  action" 
alternative  were  the  subject  of  detailed 
environmental  analyses.  The  process  of 
narrowing  the  number  of  alternatives 
selected  for  detailed  analysis  from  eight 
to  six  is  set  forth  in  Chapter  One  of  the 
FEIS. 

The  six  potential  reuse  alternatives 
considered  in  detail  in  the  FEIS  were: 
(1)  Administrative  use  by  the  Los 
Angeles  County  Office  of  Education 
(LACOE).  This  aUemative  proposed 
rehabilitation  of  the  existing  hospital 
building  and  adjacent  parking  lots  and 
consolidation  of  all  LACOE  offices  on 
this  site.  (2)  Health  Care  use  as  a  Senior 
Health  Care  Center.  This  alternative 
proposed  rehabilitation  of  the  existing 
hospital  building  and  adjacent  parking 
lots  for  use  as  residential  and  non- 
residential care  for  senior  citizens.  (3) 
Retail  use  as  retail  stores.  This 
alternative  proposed  demolition  of 
existing  buildings  and  construction  of 
retail  outlets  and  associated  parking 
facilities.  (4)  Industrial  use  as  an 
industrial  park.  This  alternative 


proposed  demolition  of  existing 
buildings  and  construction  of  a  low 
profile  industrial  park  with  associated 
delivery  terminals  and  employee 
parking.  (5)  Residential  use  as  single 
family  housing.  This  alternative 
proposed  demolition  of  existing 
buildings  and  construction  of  single 
family  homes  at  a  density  often  units 
per  acre.  (6)  No  Action,  leaving  the 
property  in  caretaker  status  with  Navy 
maintaining  the  physical  condition  of 
the  property,  providing  a  security  force, 
and  making  repairs  essential  to  safety. 

Environmental  Impacts 

The  potential  impacts  of  each 
alternative  were  analyzed  for  their 
effects  on  land  use,  economics, 
environmental  justice,  traffic  and 
transportation,  aesthetics,  recreation, 
public  services,  utilities,  seismicity, 
biological  resources,  historic  and 
archeological  resources,  water  quality, 
air  quality,  noise,  and  hazardous 
materials.  Each  of  the  alternatives 
analyzed,  except  the  "no  action" 
alternative,  has  the  potential  for  causing 
some  adverse  impact  on  traffic  and  air 
quality.  This  potential  for  adverse 
impacts  on  traffic  and  air  quality  arises 
from  the  additional  motor  vehicle  traffic 
associated  with  each  of  the  five  "action" 
alternatives.  Each  of  these  "action" 
alternatives  also  has  the  potential  for 
making  a  positive  impact  on  the  local 
economy.  This  potential  for  positive 
impacts  arises  from  the  new  job 
opportunities  and  consumer  spending 
associated  with  all  five  "action" 
alternatives. 

Each  proposed  alternative,  except  the 
Senior  Health  Care  Alternative, 
generated  a  significant  adverse  impact 
on  traffic  for  part  of  the  area  around  the 
Naval  Hospital  property.  Specifically, 
the  additional  traffic  associated  with 
these  proposals  would  cause  some  local 
intersections  to  operate  below  the  levels 
of  service  established  by  the  California 
Department  of  Transportation.  These 
adverse  impacts  can  be  mitigated, 
however,  by  modifying  the  exis*ing 
roadways  and  intersections. 

Navy  will  not  exercise  control  over 
the  Naval  Hospital  property  after  it 
disposes  of  Parcel  A.  Thereafter,  the 
property  will  be  governed  by  local 
zoning  regulations.  Other  than  by 
imposing  deed  restrictions.  Navy  has  no 
authority  to  restrict  future  use  of  the 
property  or  require  future  owners  to 
take  action  to  mitigate  the  effects  of 
development,  e.g.,  to  build  or  improve 
roads.  Deed  restrictions,  however,  are 
appropriate  only  when  necessary  to 
ensure  that  Federal  statutory  or 
regulatory  obligations  imposed  on 
Federal  agencies  are  satisfied,  e.g.,  the 


duty  to  preserve  endangered  species, 
historic  structures,  and  wetlands. 

There  are  no  such  underlying 
statutory  or  regulatory  obligations 
associated  with  Parcel  A.  Therefore, 
deed  restrictions  would  not  be 
appropriate  here.  The  FEIS,  however, 
identified  and  discussed  mitigation 
measures  which  could  be  implemented 
under  State  and  local  laws.  Applying 
these  prescriptions,  the  local 
government  could  require  the  entity  that 
acquires  the  property  to  build  or 
improve  roads  and  intersections  as  a 
condition  of  gaining  approval  for  any 
redevelopment  plan. 

Significant  impacts  on  air  quaUty 
were  related  to  emissions  generated  by 
mobile  sources,  i.e.,  the  increased 
vehicular  traffic  associated  with  all 
"action"  alternatives  except  the  Senior 
Health  Care  Alternative.  As  discussed 
above,  after  conveyance,  Navy  does  not 
possess  the  authority  to  mandate  or 
control  mitigation  measures.  Thus,  to 
the  extent  that  air  quality  impacts  must 
be  mitigated  in  order  to  maintain 
emission  levels  established  by  the  local 
Air  Quality  Board,  that  mitigation  will 
be  administered  by  local  regulators. 
These  regulators  could  require  the 
acquiring  entity  to  implement 
mitigation  measures  developed  by  the 
local  Air  Quality  Board  before  issuing 
construction  permits  or  other  necessary 
authorizations.  Short  term  impacts  on 
air  quality  would  also  occur  during  the 
demolition  and  construction  phases  of 
all  five  "action"  alternatives,  but  these 
may  be  mitigated  readily  through  the 
use  of  construction  techniques 
demonstrably  effective  in  Southern 
California. 

The  most  environmentally  significant 
consequence  of  implementing  The  City 
of  Long  Beach's  proposed  Retail  Sales 
Alternative  is  the  increase  in  traffic  flow 
and  congestion  and  the  related  effects 
on  local  air  quality.  Without  mitigation, 
the  Retail  Sales  Alternative  would 
significantly  affect  six  intersections  on 
Carson  Street  between  the  Los  Coyotes 
Diagonal  and  Norwalk  Boulevard. 
However,  the  FEIS  identified  feasible 
mitigation  measures  that  would 
accommodate  present  and  projected 
future  traffic  flows,  achieve  and 
maintain  acceptable  service  levels,  and 
improve  the  traffic  flow  on  Carson 
Street.  California  State  and  local 
authorities  bear  the  responsibility  for 
implementing  these  and  any  other 
appropriate  mitigation  measures. 

Federal  actions  arising  oiit  of  the 
transfer  of  land  and  facilities  are  exempt 
from  compliance  with  the  Clean  Air  Act 
General  Conformity  Rule,  40  CFR  parts 
51  and  93,  when,  as  here,  the  Federal 
agency  will  not  retain  continuing 
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authority  over  the  property.  These 
actions,  however,  must  comply  with 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  and  the  State  Implementation 
Plan  (SIP).  Since  vehicles  will  be  the 
source  of  more  than  98  f)ercent  of  the 
project-related  air  emissions,  mitigation 
measures  that  reduce  traffic  congestion 
would  also  reduce  the  impact  on  air 
quality.  Implementation  of  the  Retail 
Sales  Alternative  will  require 
compliance  with  the  California 
Envirorunental  Quality  Act.  the  SIP,  and 
local  air  quality  rules  and  regulations. 

Implementation  of  the  Retail  Sales 
Alternative  would  not  have  any  impact 
on  historic  or  archeological  resources. 
The  State  Historic  Preservation  Officer 
agrees  with  this  finding. 

In  compliance  with  Executive  Order 
12898  concerning  Environmental 
Justice,  the  potential  environmental  and 
economic  impacts  on  minority  and  low 
income  persons  and  communities  were 
also  assessed.  Public  notices,  scoping 
meetings,  and  hearings  to  solicit 
comments  on  the  DEIS  were  translated 
into  Spanish  to  acconmiodale  a  local 
population  of  citizens  who  speak  only 
Spanish.  Generally,  any  impacts  caused 
by  the  proposed  development  of  Parcel 
A  will  be  experienced  equally  by  all 
groups  within  the  overall  regional 
population.  However,  employment 
opportunities  created  by  the  proposed 
development  may  favor  lower  income 
persons.  It  is  not  likely  that  the  minority 
or  low  income  population  will 
experience  disproportionately  any 
adverse  environmental,  health,  or 
economic  impacts. 

Comments  Received  on  the  FEIS 

After  the  Final  Environmental  Impact 
Statement  was  distributed  on  August  18, 
1995,  Navy  received  seven  comment 
letters.  Three  of  these  letters  set  forth 
the  authors'  preferences.  Four  letters 
presented  comments  regarding  traffic 
mitigation  measures,  air  quality, 
impacts  on  local  schools,  and  the 
adequacy  with  which  the  Senior  Health 
Care  Alternative  was  treated  in  the  FEIS. 
The  comments  did  not  raise  any  new 
issues  concerning  the  potential 
problems  associated  with  traffic 
congestion  and  did  not  identify  or 
discuss  any  mitigation  measures  other 
than  those  described  in  the  FEIS.  The 
Cahfomia  Department  of  Transportation 
identified  the  property  rights  that  must 
be  transferred  to  undertake  mitigation 
measures  that  would  modify 
intersections  and  relocate  traffic  control 
devices. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  expressed  concern  that 
Navy  had  identified  the  Retail  Sales 
Ahemative  as  the  preferred  alternative 
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even  though  vehicular  traffic  arising  out 
of  the  retail  use  would  bear  the  greatest 
potential  for  affecting  local  air  quality. 
EPA  asked  Navy  to  consider  selecting  an 
alternative  with  less  potential  for 
affecting  air  quality. 

While  Navy  considered  the 
environmental  impacts  of  each 
proposed  reuse  alternative  under  NEPA, 
Navy  also  applied  Federal  statutory. and 
regulatory  standards  governing  the 
disposal  of  Federal  property  and  the 
economic  considerations  mandated  by 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  and  the 
Department  of  Defense — s  implementing 
Regulations  in  determining  that  the 
highest  and  best  use  of  the  Naval 
Hospital  property  was  the  proposed 
Retail  Sales  Alternative.  Although  this 
use  has  a  higher  potential  for  affecting 
local  air  quality,  any  retail  development 
would  be  controlled  by  emission 
standards  prescribed  by  California  State 
and  local  air  quality  regulations.  Thus, 
the  local  Air  Quality  Board  could 
preclude  development  of  the  property 
unless  the  developer  incorporates 
mitigation  ensuring  that  local  air  quality 
standards  are  satisfied.  In  light  of 
California's  demonstrable  record  of 
seeking  cleaner  air  for  its  citizens,  there 
is  no  reason  to  conclude  that 
appropriate  mitigation  measures  will 
not  be  imposed  on  the  development  of 
this  property. 

The  local  school  district  reported  that 
the  creation  of  new  jobs  by  the  proposed 
rett.il  use  would  produce  a 
corresponding  increase  in  school 
enrollments.  The  district  expressed 
concern  about  a  possible  increase  in 
enrollment,  because  the  school  district's 
budget  and  construction  planning  had 
not  considered  this  possibility.  Based 
upon  the  economic  analysis  in  the  FEIS, 
it  is  likely  that  new  jobs  created  by  the 
proposed  Retail  Sales  Alternative  will 
be  filled  largely  by  those  already 
residing  in  the  local  area.  Consequently, 
it  is  not  likely  that  the  local  school 
district  will  experience  any  significant 
increase  in  new  student  enrollments. 

Proponents  of  the  proposed  Senior 
Health  Care  Alternative  expressed 
concern  that  this  alternative  had  not 
been  adequately  considered  in  the  FEIS. 
They  asserted  that  the  projected  revenue 
for  the  Senior  Health  Care  Alternative 
discussed  in  the  EIS  was  understated 
and  thus  did  not  permit  an  accurate 
evaluation  of  its  economic  feasibility. 
Initially,  economic  information  was 
relevant  to  the  extent  that  the  economic 
feasibility  of  a  proposed  alternative 
helped  identify  the  range  of  alternatives 
that  would  be  analyzed  in  detail.  Once 
an  alternative  was  selected  for  detailed 
analysis,  however,  the  focus  shifted 


from  economic  to  environmental  issues. 
The  FEIS  evaluated  the  environmental 
impacts  associated  with  the  proposed 
Senior  Health  Care  Alternative  in  the 
same  manner  and  to  the  same  extent  as 
other  alternatives  and  adequately 
analyzed  its  environmental  impacts. 

Regulations  Governing  the  Disposal 
Decision 

Since  the  proposed  action  constitutes 
a  disposal  action  under  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990  (DBCRA).  Public  Law  101-510, 
selection  of  the  proposed  Retail  Sales 
Alternative  was  based  upon  the 
environmental  analysis  in  the  FEIS  and 
application  of  the  standards  set  forth  in 
DBCRA,  the  Federal  Property 
Management  Regulations  (FPMR),  41 
CFR  part  101,  and  the  Department  of 
Defense  Rule  on  Revitalizing  Base 
Closure  Communities  and  Community 
Assistance  (DOD  Rule),  32  CFR  parts  90 
and  91. 

Section  101-47.303-1  of  the  FPMR 
requires  that  the  disposal  of  Federal 
property  benefit  the  Federal  government 
and  constitute  the  highest  and  best  use 
of  the  property.  The  FPMR  defines  the 
"highest  and  best  use"  as  that  use  to 
which  a  property  can  be  put  that 
produces  the  highest  monetary  return 
from  the  property,  promotes  its 
maximum  value,  or  serves  a  public  or 
institutional  purpose.  The  "highest  and 
best  use"  determination  must  be  based 
upon  the  property's  economic  potential, 
qualitative  values,  and  utilization 
factors  such  as  zoning,  physical 
characteristics,  other  private  and  public 
uses  in  the  vicinity,  former  Government 
uses,  access,  roads,  location  and 
environmental  considerations. 

After  Federal  property  is  conveyed  to 
non-Federal  entities,  the  property  is 
subject  to  local  land  use  regulations, 
including  zoning  and  subdivision 
regulations  and  building  codes.  Unless 
expressly  authorized  by  statute,  the 
disposing  Federal  agency  caimot  restrict 
the  future  use  of  surplus  Government 
property.  As  a  result,  the  local 
community  exercises  substantial  control 
over  future  use  of  the  property.  For  this 
reason,  local  land  use  plans  and  zoning 
affect  determination  of  the  highest  and 
best  use  of  surplus  Government 
property. 

The  DBCRA  directed  the 
Administrator  of  the  General  Services 
Administration  (GSA)  to  delegate  to  the 
Secretary  of  Defense  authority  to 
transfer  and  dispose  of  base  closure 
property.  Section  2905(b)  of  DBCRA 
directs  the  Secretary  of  Defense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  at  §§  101-47.1 
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through  101-47.8  of  the  FPMR.  By  letter 
dated  Decem'oer  20.  1991,  the  Secretary 
of  Defense  delegated  the  authority  to 
transfer  and  dispose  of  base  closure 
property  closed  under  the  1991  Defense 
Base  Closure  and  Realignment  process 
to  the  Secretaries  of  the  Military 
[Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  section  2905 
(b)(4)  of  the  DBCRA.  may  Navy  apply 
disposal  procedures  other  than  the 
FPMR's  prescriptions. 

In  section  2901  of  DBCRA.  Congress 
recognized  the  economic  hardship 
occasioned  by  base  closures,  the  Federal 
interest  in  facilitating  economic 
recovery  of  base  closure  communities, 
and  the  need  to  identify  and  implement 
reuse  and  redevelopment  of  property  at 
closing  installations.  In  §  2905  of 
DBCRA,  Congress  directed  the  Military 
Departments  to  consider  each  base 
closure  community's  economic  needs 
and  priorities  in  the  property  disposal 
process.  In  particular,  under 
§  2905(b)(2)(E),  Navy  must  consult  with 
the  Local  Redevelopment  Authority 
before  it  disposes  of  base  closure 
property  and  must  consider  local  plans 
developed  for  reuse  and  redevelopment 
of  the  surplus  Federal  property. 

The  Department  of  Defense's  goal,  as 
set  forth  in  §  90.4  of  the  DOD  Rule,  is 
to  help  base  closure  communities 
achieve  rapid  economic  recovery 
through  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensure  that  property  disposal  decisions 
consider  the  Local  Redevelopment 
Authority's  reuse  plan  and  encourage 
job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interests,  e.g.,  reflected  in 
its  zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Furthermore,  §  91.7(d)(3)  of 
the  DOD  Rule  provides  that  the  Local 
Redevelopment  Authority's  plan 
generally  will  be  used  as  the  basis  for 
the  proposed  disposal  action. 

The  FPMR  and  DBCRA  identify 
several  mechanisms  for  disposing  of 
surplus  base  closure  property:  by  public 
benefit  conveyance  (FPMR  §  101- 


47.303-2);  by  economic  development 
conveyance  (DBCRA  §  2905(b)(4);  by 
negotiated  sale  (FPMR  §  101-47.304-8); 
and  by  competitive  sale  (FPMR  §  101- 
47.304-7).  The  selection  of  any 
particular  method  of  conveyance  merely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Decisions  concerning  whether  to 
undertake  a  public  benefit  conveyance 
or  an  economic  development 
conveyance,  or  to  sell  property  by 
negotiation  or  by  competitive  bid  are 
committed  by  law  to  agency  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  factors  and 
rests  solely  within  the  Secretary  of  the 
Navy's  discretion. 

Conclusion 

The  Retail  Sales  Alternative  proposed 
by  The  City  of  Long  Beach  presents  the 
highest  and  best  use  of  Parcel  A  of  the 
Naval  Hospital  property.  The  City  of 
Long  Beach,  as  the  LRA,  has  determined 
in  its  proposed  reuse  and 
redevelopment  plan  that  the  property 
should  be  used  for  retail  sales  outlets. 
The  adjacent  land  owned  by  The  City  of 
Long  Beach  (Parcel  B)  will  also  be  used 
for  development  of  the  retail  shopping 
mall.  Environmental  impacts  can  be 
mitigated  through  State  and  local 
processes.  The  property's  physical 
characteristics  are  suited  to  commercial 
development.  The  Retail  Sales 
Alternative  responds  to  local  economic 
conditions,  promotes  rapid  economic 
recovery  from  the  impact  of  base 
closure,  and  is  consistent  with  President 
Clinton's  Five  Point  Plan,  which 
emphasizes  job  creation  and  economic 
development  as  the  means  to  revitalize 
base  closure  commimities. 

If  only  environmental  considerations 
were  determinative,  the  proposal  with 
the  least  potential  for  adverse 
environmental  impacts  would  be  the 
Senior  Health  Care  Alternative.  This 
alternative,  however,  does  not  constitute 
the  highest  and  best  use  of  the  Naval 
Hospital  property.  While  the  Senior 
Health  Care  proposal  presents  a 
reasonable  reuse  which  could  benefit 
residents  of  the  local  community,  this 
alternative  does  not  provide  for  the 
highest  and  best  use  of  the  property 
because  it  is  not  compatible  with  the 
LRA's  proposed  reuse  and 
redevelopment  plan;  it  is  not  consistent 
with  the  proposed  use  of  adjacent 
property;  and  it  would  not  foster  rapid 
economic  recovery  for  this  base  closure 
community  through  redevelopment  of 
the  closing  military  installation  and  job 
creation. 

The  decision  to  dispose  of  the  Naval 
Hospital  property  in  a  manner 
consistent  with  the  LRA's  proposed 


plan  also  has  the  effect  of  denying  the 
Los  Angeles  County  Office  of 
Education's  (LACOE)  request,  certified 
by  the  U.S.  Department  of  Education, 
that  Navy  convey  Parcel  A  to  LACOE  at 
no  cost  as  a  Public  Benefit  Conveyance. 
Public  Benefit  Conveyances  are  initiated 
through  a  request  to  the  sponsoring 
agency,  here  the  U.S.  Department  of 
Education,  which  was  responsible  for 
Validating  LACOE — s  request.  Navy,  as 
the  disposing  Federal  agency,  evaluated 
this  request  in  light  of  the  requirement 
that  its  disposal  constitute  the  highest 
and  best  use  of  the  property. 

The  use  proposea  by  LACOE  does  not 
constitute  the  highest  and  best  use  of 
the  Naval  Hospital  property.  While 
consolidation  of  LACOE's  offices  to  a 
single  location  could  provide  some 
benefit  to  the  local  community  by 
making  LACOE's  operations  more  cost 
effective,  it  would  not  foster  the  rapid 
economic  recovery,  job  creation  and 
redevelopment  for  this  base  closure 
community  that  Congress  mandated  in 
DBCRA.  Most  of  the  jobs  associated 
with  consolidation  of  LACOE's  offices 
would  be  moved  to  Long  Beach  from 
several  nearby  communities  and  would 
not  constitute  new  jobs  that  could  help 
offset  those  lost  as  a  result  of  base 
closure.  Additionally,  the  LACOE 
Alternative  is  not  compatible  with  the 
LRA's  proposed  reuse  and 
redevelopment  plan  and  is  not 
consistent  with  the  proposed  use  of 
adjacent  property. 

Questions  regarding  the  Final 
Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to  Ms.  Jo  Ellen  Anderson  (Code  232JA), 
Naval  Facilities  Engineering  Command, 
Southwest  Division,  1220  Pacific  Coast 
Highway,  San  Diego,  CA  92132-5190; 
Telephone  (619)  532-3912. 

Dated:  December  22, 1995. 
Robert  B.  Pirie,  Jr.. 

Assistant  Secretary  of  the  Navy  (Installations 
and  Environment). 

(PR  Doc.  96-981  Filed  1-23-96;  8:45  ami 
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Naval  Research  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  will  meet  on  January  30.  . 
1996,  at  the  Office  of  Naval  Research, 
800  North  Quincy  Street.  Room  915. 
Arlington,  Virginia.  The  meeting  will 
commence  at  9:00  a.m.  and  terminate  at 
4:30  p.m.  on  January  30,  1996.  All 
sessions  of  the  meeting  will  be  open  to 
the  public. 
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The  purpose  of  the  meeting  is  to 
provide  briefings  tor  the  Committee 
related  to  the  "Smart  Ship"  initiative 
and  other  current  technology  challenges 
and  issues  facing  the  Department  of  the 
Navy;  perspectives  and  guidance  from 
the  recently  appointed  Assistant 
Secretary  of  the  Navy  (Research, 
Development  and  Acquisition);  status  of 
on-going  studies;  and  future  Committee 
study  topics  and  membership. 

For  further  information  concerning 
this  meeting  contact:Ms.  Diane  Mason- 
Muir.  Office  of  Naval  Research,  Ballston 
Center  Tower  One.  800  North  Quincy 
Street,  Arlington,  VA  22217- 
5660,Teiephone  Number:  (703)  696- 
4870. 

Dated:  January  11. 1996 
S.  K.  Melancon, 

Paralegal  Specialist,  Alternate  Federal 
Register  Liaison  Officer. 
IFR  Doc.  96-912  Filed  1-23-96:  8:45  am) 
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DEPi«    MEN' OF  EDUCATION 

.Sotica  j:  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
23, 1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624.  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  the  Paperwork  Reduction  Act  of 


1995  (44  U.S.C.  Chapter  35),  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 
Gloria  Parker, 
Director.  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Family  Literacy  Migrant 
Education  Even  Start  Program. 

Frequency:  Annually. 

Affected  Public:  Not  for  Profit 
institutions;  State,  Local,  Tribal 
Governments;  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  60. 
Burden  Hours:  2700. 

Abstract:  The  Migrant  Education  Even 
Start  Program  (MEES)  is  designed  to 
help  break  the  cycle  of  poverty  and 
improve  literacy  by  integrating  early 
childhood  education,  adult  literacy  or 
adult  basic  education,  and  parenting 
into  a  unified  literacy  program  for 
migrant  families. 

Office  of  Fostsecondary  Education 

Type  of  Review:  Regular. 

Title:  Performance  Report  for  the 
Training  Program  for  Federal  TRIO 
Programs. 

Frequency:  Annually. 

Affected  Public:  Not  for  Profit 
Institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  12. 
Burden  Hours:  48. 


/losrract;  Data  assures  that  grantees 
have  conducted  the  project  for  which 
funded,  signals  problems  of 
implementation,  and  indicates  extent 
and  quality  of  performance.  The 
Department  uses  reports  in  evaluating 
projects  for  continuation,  assessing 
technical  assistance  needs,  determining 
future  funding  levels  and  in  assigning 
scores  to  projects  in  competition  for 
new  grants. 

Office  of  Fostsecondary  Education 


Type  of  Review:  Reinstatement. 

Title:  Reporting  and  Recordkeeping 
Requirement  for  Douglas  School  & 
Stafford/Plus  Loans. 

Frequency:  Annually. 

Affected  Public:  Individual  or 
households;  State,  Local  or  Tribal 
Government, 

Annual  Reporting  and  Recordkeeping 
Burden: 

Responses:  4308. 
Burden  Hours:  1077. 

Abstract:  Collection  of  state  proposals 
for  Targeted  Teacher  Deferment/Teacher 
Shortage  Areas,  of  the  Higher  Education 
Act  of  1965,  as  amended  by  the  Higher 
Education  Amendments  of  1986. 

Office  of  Fostsecondary  Education 

Type  of  Review:  Existing. 

Title:  Federal  Family  Education  Loan 
Program  Application  Documents. 

Frequency:  One  Time. 

Affected  Public:  Individual  or 
households;  Business  or  other  for-profit: 
not  for  Profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden. 

Reporting  Burden: 
Responses:  100,000. 
Burden  Hours:  50,000. 

Abstract:  These  forms  are  the  means 
by  which  a  parent  borrower  applies  for 
a  Federal  PLUS  Loan  and  promises  to 
repay  the  loan. 

Office  of  Fostsecondary  Education 


Type  of  Review:  Existing. 
itie:  Federal  Stafford  Loan, 


Tit 

(subsidized  and  unsubsidized)  Program 
Application  Documents. 

Frequency:  One  Time. 

Affected  Public:  Individual  or 
households;  Business  or  other  for-profit. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden. 

Reporting  Burden: 
Responses:  2.800,000.* 
Burden  Hours:  1,400,000. 

Abstract:  This  application  form  and 
promissory  note  is  the  means  by  which 
a  borrower  applies  for  a  Federal  Stafford 
Loan  and  a  school,  lender,  and  guaranty 
agency  determine  a  borrower's 
eligibility  to  receive  a  Stafford  loan. 

Office  of  Fostsecondary  Education 

Type  of  Review:  Existing. 
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Title:  Federal  Family  Education  Loan 
Program  Deferment  Documents. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-Profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1,148,818. 
Burden  Hours:  183,811. 

Abstract:  These  forms  are  the  means 
by  which  a  borrower  applies  for  a 
deferment  of  repayment  of  the  principal 
balance  on  a  loan  and  the  lender  or  loan 
servicer  determines  whether  a  borrower 
is  entitled  to  a  specific  type  of 
deferment  (postponement). 

(PR  Doc.  96-982  Filed  1-23-96;  8:45  am) 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
25,  1996. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRBed.gov,  or  should  be  faxed 
to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  public  an  early  opportunity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 


substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Department  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  ^e  use  of  information 
technology. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Education  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Basic  Grants 
under  the  Library  Services  for  Indian 
Tribes  and  Hawaiian  Natives  Program. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't  SEAs  or  LEAs 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  230. 
Burden  Hours:  460. 

Abstract:  This  form  allows  Indian 
Tribes  and  Hawaiian  Natives  to  apply 
for  Basic  grants  under  Section  403  of  the 
Library  Services  for  Indian  Tribes  and 
Hawaiian  Natives  Program,  Title  IV  of 
the  Library  Services  and  Construction 
Act,  as  amended. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Special  Projects 
grants  under  the  Library  Services  for 
Indian  Tribes  and  Hawaiian  Natives 
Program. 

Frequency:  Annually. 


Affected  Public:  State,  local  or  Tribal 
Govt.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  75 
Burden  Hours:  600. 

Abstract:  This  form  allows  Indian 
Tribes  to  apply  for  Special  Projects 
grants  under  Section  404  of  the  Library 
Services  for  Indian  Tribes  and  Hawaiian 
Natives  Program.  Title  IV  of  the  Library 
Services  and  Construction  Act,  as 
amended. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Dwight  D.  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortiums  Program  Customer  Survey. 

Frequency:  On  Time. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  820. 
Burden  Hours:  274 

Abstract:  The  Department  of 
Education  is  charged  with  evaluating 
the  effectiveness  of  the  Regional 
Consortium  in  meeting  the  needs  of 
schools,  teachers,  and  administrators. 
This  survey  will  respond  to  that  charge 
by  collecting  opinions  about  the  quality 
and  effectiveness  of  Consortium 
sponsored  activities  and  documents  in 
three  major  categories:  professional 
development,  support  for  teams  and 
networks,  and  dissemination  of 
information  on  promising  practices. 
Respondents  will  be  a  random  sample  of 
customers  at  Consortium  activities  and 
services. 

Office  of  Management 

Type  of  Review:  New. 

Title:  Department  of  Education 
Federal  Policy  for  the  Protection  of 
Human  Subjects  Compliance  Form  and 
Related  Instruments. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government,  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  860. 
Burden  Hours:  1.137. 

Abstract:  The  Compliance  Form  and 
related  instruments  are  used  by 
institutions  and  individuals  to  provide 
a  record  of  their  compliance  with  the 
Department  of  Education  regulations  for 
the  protection  of  human  subjects. 

Office  of  Management 

Type  of  Review:  New. 
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Title.  Instructions  to  Applicants/ 
Offerors  on  the  Protection  of  Human 
Subjects. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
housefiolds:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government.  SEAs  or 
LEAs. 

Annua]  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  24.278. 
Burden  Hours:  1.395. 

Abstract:  The  instructions  to  grant 
applicants  notify  applicants  of  the 
Federal  requirements  for  the  Protection 
of  Human  Subjects  and  require  them  to 
provide  certain  information  on  any 
planned  research  activities  involving 
human  subjects.  The  instructions  to 
offerors  instruct  offerors  to  provide 
certain  information  about  planned 
research  activities  involving  human 
subjects. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  Federal 
Perkins  Loan,  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Programs. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions.  State, 
Local  or  Tribal  Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  4,800. 
Burden  Hours:  80.131. 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  institution  during  the 
1997-98  Av^ard  Year.  The  Fiscal 
operations  report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1995-96 
Award  Year,  and  as  part  of  the 
institution  funding  process. 

|FR  Doc.  96-983  Filed  1-23-96;  8:45  ami 
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National  Assessment  Governing 
Board;  Public  Forum 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Amendment  to  notice  of 
information  collection  activity. 

SUMMARY:  This  amends  the  notice  of  an 

information  collection  activity  of  the 

National  Assessment  Governing  Board 

published  in  Vol.  60.  No.  240.  Page 

65642. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Cooper  Loomis,  NAEP  ALS 


Project  Director,  American  College 
Testmg.  22U1  North  Dodge  Street.  Iowa 
City,  Iowa  52243. 

SUPPt.EMENTARY  INFORMATION: 

Q.  Request  for  Comments 

NAGB  solicits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
proposed  collection  of  information. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated:  fanuary  19,  1996. 
Roy  Truby. 
Executive  Director 
[PR  Doc.  96-1045  Filed  1-23-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY       « 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-522-000,  et  al.] 

Dayton  Power  &  Light  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  17.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Dayton  Power  Light  Company 

[Docket  No.  ER96-522-000| 

Take  notice  that  on  December  18, 
1995,  Public  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  an  Application  for  Authorization 
to  Exchange/ Acquire  Transmission 
Facilities.  Public  Service  states  that  the 
purpose  of  this  filing  is  to  engage  in 
three  separate  transactions:  an  exchange 
with  the  Western  Area  Power 
Administration  (Western)  of  a 
substation  and  a  portion  of  a  115  kV 
transmission  line  for  one  circuit  of 
another  115  kv  double  circuit 
transmission  line;  the  acquisition  by 
Public  Service  of  a  portion  of  a  69  kV 
transmission  line  from  Intermountain 
Rural  Electric  Association,  Inc;  and  the 


acquisition  by  Public  Service  of  an 
undivided  25  percuiil  share  of  the  use 
and  benefits  of  the  transformation 
capacity  of  Western's  Waterflow 
Substation. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PECO  Energy  Company 

[Docket  No.  ER96-686-000) 

Take  notice  that  on  December  26, 
1995,  PECO  Energy  Company  (PECO) 
filed  a  Service  Agreement  dated 
December  12,  1995,  with  Allegheny 
Power  Service  Corporation,  as  agent  for 
and  on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (APS)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
APS  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
December  12,  1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  APS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

[Docket  No.  ER96-687-000I 

Take  notice  that  on  December  26, 
1995,  PECO  Energy  Company  (PECO) 
filed  a  Service  Agreement  dated 
December  13,  1995,  with  Sonat  Power 
Marketing,  Inc.  (SPM)  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  SPM  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
December  13. 1995,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  SPM  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  31,  1996,  in- 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northwest  Power  Marketing 
Company,  L.L.C. 

(Docket  No.  ER96-688-0001 

Take  notice  that  on  December  26, 
1995,  Northwest  Power  Marketing 
Company,  L.L.C,  filed  a  petition  for 
approval  of  market-based  rates. 

Comment  date:  January  31. 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Kansas  City  Power  &  I mhl  rompanv 

(Docket  No.  ER96-689-OO0i 

Take  notice  that  on  December  26. 
1995,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing 
Amendatory  Agreement  No.  3  to 
Municipal  Wholesale  Firm  Power 
Contract,  between  KCPL  and  the  City  of. 
Slater.  Missouri,  dated  .December  6, 
1995,  and  associated  Service  Schedule. 
KCPL  states  that  the  Amendatory 
Agreement  revises  the  Agreement 
pursuant  to  KCPL's  Open  Season. 

KCPL  request  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Resources.  Inc. 

Docket  No.  ER96-690-000 

Take  notice  that  on  December  26. 
1995,  Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  a  Fourth 
Revised  Exhibit  B  to  the  Electric  Power, 
Transmission  and  Service  Contract 
between  Western  Resources  and  Kansas 
Electric  Power  Cooperative,  Inc. 
(KEPCo).  Western  Resources  states  the 
filing  is  to  update  Exhibit  B  to  reflect 
the  installation  of  the  Postoria  point  of 
delivery.  This  filing  is  proposed  to 
become  effective  December  28,  1995. 

A  copy  of  this  filing  was  served  upon 
KEPCo  and  the  Kansas  Corporation 
Commission. 

Comment  date:  January  31. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Coni})any 

Docket  No.  ER96-691-000 

Take  notice  that  on  December  26, 
1995,  The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.15,  a  Notice  of 
Termination  for  Montana  Rate  Schedule 
FERC  No.  219,  a  Unit  Contingent 
Capacity  and  Associated  Energy  Sales 
Agreement,  dated  February  6,  1995, 
between  Montana  and  Associated  Power 
Services,  Inc.  (APSI). 

A  copy  of  the  filing  was  served  upon 
APSI. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

Docket  No.  ER96-692-000 

Take  notice  that  on  December  26, 
1995,  Entergy  Services,  Inc.  (ESI),  acting 
as  agent  for  Arkansas  Power  &  Light 
Company  (AP&L),  submitted  for  filing 
the  First  Amendment  to  the  Agreement 
for  Wholesale  Power  Service  between 
Farmers  Electric  Cooperative 


Corporation  and  AP&L  which  provides 
for  a  change  to  the  maximum  capacity 
provided  at  various  points  of  delivery 
under  such  Agreement.  Entergy  Services 
requests  a  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  First  Amendment  to  become 
effective  January  1, 1996. 

Comment  date:  January  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Services,  Inc. 

Docket  No.  ER96-693-000 

Take  notice  that  on  December  26, 
1995,  Entergy  Services,  Inc.  (ESI),  acting 
as  agent  for  Mississippi  Power  &  Light 
Company  (MP&L),  submitted  for  filing 
two  Agreements  for  the  establishment  of 
additional  points  of  delivery  between 
MP&L  and  South  Mississippi  Electric 
Power  Association  (SMEPA)  under  the 
Interconnection  Agreement  between 
MP&L  and  SMEPA.  Entergy  Services 
requests  a  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  regulations  to 
permit  the  Agreements  to  become 
effective  October  3,  1995. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

'^t.inti.irii  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
i  (lis  n  Casheli. 
i>ecKtary. 
IFR  Doc.  96-1057  Filed  1-23-96;  8:45  am] 

BILLING  CODE  6717-01-P 


[Docket  No.  EL96-24-000,  et  al.] 

Pennslyvania  Electric  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  16. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Electric  Company 

(Docket  No.  EL96-24-000] 

Take  notice  that  on  December  18, 
1995,  Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  a  request 
for  waiver  from  Sections  35.14  and 
35.19a  of  the  Commissions  Regulations 
to  allow  Penelec  to  pass  back  to  its 
wholesale  customers  certain  refunds, 
including  interest,  in  accordance  with 
the  proposed  refund  plan  described  in 
its  filing. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  EL96-26-000I 

Take  notice  that  on  December  22, 
1995.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  filed  a 
petition  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  section 
210(h)(2)(B).  In  this  Petition,  Niagara 
Mohawk  asks  the  Commission  to  bring 
an  enforcement  action  against  the  Public 
Service  Commission  of  the  State  of  New 
York  (PSC)'to  bar  the  PSC  from 
enforcing  1991  New  York  Sessions  laws 
ch.  166,  section  149-B,  insofar  as  that 
New  York  statute  purports  to  require 
utilities  including  Niagara  Mohawk  to 
reimburse  PURPA-qualifying  facilities 
(Qfs)  for  certain  gas  tax  payments. 
Niagara  Mohawk  contends  that  the  New 
York  tax  reimbursement  statute  is 
preempted  by  PURPA  because  it 
purports  to  require  utilities  to  pay  Qfs 
in  excess  of  avoided  costs,  and  because 
it  employs  a  cost-of-service 
methodology  rather  than  the  avoided 
cost  methodology  that  PURPA  requires 
in  setting  the  rates  that  utilities  must 
pay  to  Qfs. 

Niagara  Mohawk  has  served  a  copy  of 
the  filing  on  the  PSC. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Gulf  Power  Company 

[Docket  No.  EL96-27-000I 

Take  notice  that  on  December  29, 
1995,  Gulf  Power  Company  (Gulf) 
requested  a  waiver  of  the  Commission's 
fuel  adjustment  clause  regulations  to  the 
extent  necessary  to  permit  the  recovery, 
through  a  fuel  adjustment  clause 
applicable  to  jurisdictional  customers. 
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of  a  proportionate  share  of  the  cost 
associated  with  the  buyout  of  a  long- 
term  coal  supply  agreement.  Gulf  states 
that  its  purchase  of  replacement  coal  at 
more  favorable  prices  will  produce 
cumulative  savings  to  its  customers  in 
excess  of  the  cumulative  amortization  of 
the  associated  buyout  costs.  Gulf 
proposes  to  recover  such  amortized 
buyout  costs  through  the  fuel  cost 
recovery  mechanism  in  its  tariff.  The 
waiver  is  requested  to  be  effective  as  of 
January  1,  1996. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pacific  Gas  and  Electric 

(Docket  No.  EL96-28-O00  Companyl 

Take  notice  that  on  Etecember  29, 
1995,  Pacific  Gas  and  Electric  Company 
tendered  for  filing  a  petition  for  waiver 
of  requirement  for  filing  within  three 
years  of  rate  change  for  recovery  of  costs 
for  post-employment  benefits  other  than 
pensions. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Illinois  Light  Company 

(Docket  No,  ER95-146»-001) 

Take  notice  that  Central  Illinois  Light 
Company  (CILCO),  on  December  11, 
1995,  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  January  26,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER95-1 640-001) 

Take  notice  that  on  December  8,  1995. 
Delmarva  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  January  30.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Nevada  Power  Company 

(Docket  No.  ER96-98-0001 

Take  notice  that  on  December  8,  1995, 
Nevada  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  30,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Illinois  Power  Company 

(Docket  No.  ER96-268-O001 

Take  notice  that  on  December  21, 
1995,  Illinois  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
arthe  end  of  this  notice. 


9.  International  Utility  Consultants  Inc. 

(Docket  No.  ER96-594-000I 

Take  notice  that  on  December  26, 
1995,  International  Utility  Consultants, 
Inc.  tendered  for  filing  an  amendment  in 
the  above-referenced  docket. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER96-665-0001 

Take  notice  that  on  December  22. 
1995,  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Cenergy,  Inc.,  dated  December 
19,  1995.  This  Service  Agreement 
specifies  that  Cenergy,  Inc.  has  agreed  to 
the  rates,  terms  and  conditions  of  the 
GPU  Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10.  1995  in  Jersey  Central 
Power  &■  Light  Co. ,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-O00  and  allows 
GPU  and  Cenergy,  Inc.  to  enter  into 
separately  scheduled  transactions  under 
which  the  GPU  Operating  Companies 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
the  GPU  Operating  Companies'  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  December  19,  1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER96-666-0001 

Take  notice  that  on  December  22. 
1995.  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 


Companies),  filed  a  Service  Agreement 
belwetJii  GPU  mid  Phibru,  Inc.  (Phibro) 
dated  December  1, 1995.  This  Service 
Agreement  specifies  that  Phibro  has 
agreed  to  the  rates,  terms  and  conditions 
of  the  GPU  Companies'  Energy 
Transmission  Service  Tariff  accepted  by 
the  Commission  on  September  28, 1995 
in  Docket  No.  ER95-7091-000  and 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  3. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  causes  shown  and  an  effective  date 
December  1,  1995  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on  Phibro. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER96-«67-OO0l 

Take  notice  that  on  December  22, 
1995,  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Tenneco  Energy  Marketing 
Company,  (Tenneco),  dated  December 
12,  1995.  This  Service  Agreement 
specifies  that  Tenneco  has  agreed  to  the 
rates,  terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff),  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10.  1995  in  Jersey  Central 
Power  Er  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  Tenneco  to  enter  into 
separately  scheduled  transactions  under 
which  the  GPU  Operating  Companies 
will  make  available  for  sale,  surplus 
operating  capacity  and/or  energy  at 
negotiated  rates  that  are  no  higher  than 
the  GPU  Operating  Companies'  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  December  12, 1995,  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Virginia  Electric  and  Prmrr 
Company 

[Docket  No.  ER96-668-000J 

Take  notice  that  on  December  22, 
1995,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  agreement  between 
National  Gas  &  Electric  L.P.  and  Virginia 
Power,  dated  December  6,  1995,  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27,  1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  National  Gas  &  Electric  L.P. 
under  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER96-669-000I 

Take  notice  that  on  December  22, 
1995,  Oklahoma  Gas  and  Electric 
Company  (OG&E),  tendered  for  filing 
revised  Electric  Service  Agreement  for 
the  City  of  Watonga,  Oklahoma  a 
wholesale  municipal  customer  served 
under  OG&E's  WM-1  Firm  Power  Rate 
Schedule  which  is  part  of  OG&E's  FERC 
Electric  Tariff  1st  Revised  Volume  No. 
1. 

Copies  of  this  filing  have  been  sent  to 
the  affected  customer,  the  Oklahoma 
Corporation  Commission,  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Allegheny  Generating  Company 

(Docket  No.  ER96-670-0001 

Take  notice  that  on  December  22, 
1995,  Allegheny  Power  Service 
Corporation,  as  agent  for  Allegheny 
Generating  Company,  tendered  for  filing 
a  request  to  lower  the  return  on  equity 
component  of  its  cost  of  service  formula 
rates.  The  proposed  effective  date  for 
the  decreased  rates  is  January  1,  1996. 
Copies  of  the  filing  have  been  provided 
to  the  Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission,  the  West 
Virginia  Public  Service  Commission,  the 
Ohio  Public  Utilities  Commission  and 
all  parties  of  record. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Alabama  Power  Company 
iDtx:ket  No.  ER96-671-0001 

Take  notice  that  on  December  22, 
1995,  Alabama  Power  Company  (APCo), 
tendered  for  filing  Amendment  No.  5  to 
the  Interconnection  Agreement  between 
APCo  and  Alabama  Electric 
Cooperative,  Inc.  (AEC),  together  with  a 
new  Service  Schedule  UP  (Unit  Peaking 
Capacity)  from  APCo  to  AEC  and  a 
related  Off-System  Generation 
Agreement.  Under  the  service  schedule, 
APCo  would  make  available  and  AEC 
would  purchase  certain  peaking 
capacity  during  the  period  January  1, 
1996  through  December  31, 1997,  at 
which  time  the  service  schedule  expires 
and  terminates.  AEC  is  entitled  to 
schedule  the  capacity  in  accordance 
with  its  needs,  but  utilization  cannot 
exceed  a  twelve  percent  (12%)  capacity 
factor  during  the  stated  periods.  The 
service  schedule  provides  for  a  monthly 
capacity  charge  and  an  energy  charge, 
with  transmission  service  being 
provided  under  a  pre-existing 
arrangement.  This  new  service  schedule 
is  added  to  and  incorporated  in  the 
existing  Interconnection  Agreement 
through  Amendment  No.  5,  thereby 
facilitating  transactions  pursuant  to  the 
other  terms  and  conditions  governing 
the  parties'  interconnected  operations. 

Comment  dafe:  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 7.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison 
(Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER96-672-000) 

Take  notice  that  on  December  22, 
1995,  GPU  Service  Corporation  (GPU), 
on  behalf  of  Jersey  Central  Power  & 
Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Industrial  Energy 
Applications,  Inc.,  dated  November  28, 
1995.  This  Service  Agreement  specifies 
that  Industrial  Energy  Applications,  Inc. 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10.  1995 
in  Jersey  Central  Power  &■  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  and 
Industrial  Energy  Applications,  Inc.  to 
enter  into  separately  scheduled 


transactions  under  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  28, 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  dafe.- January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Canal  Electric  Company 

[Docket  No.  ER96-673-0001 

Take  notice  that  on  December  22. 
1995.  Canal  Electric  Company,  tendered 
for  filing  proposed  changes  in  its  Rate 
Schedules  Nos.  1,  2,  3,  4,  17  and  21  for 
recovery  of  costs  arising  out  of  Canal's 
recognition  (consistent  with  SFAS  No. 
106)  of  post  retirement  benefits  other 
than  pensions  (PBOP)  on  an  accrual 
basis,  commencing  with  calendar  year 
1993.  Canal  seeks  authority  to  collect 
deferred  PBOPs  accrued  for  the  years 
1993  through  1995  and  to  bill  in  the 
future  on  an  accrual  basis  under  the 
foregoing  rate  schedules. 

Copies  of  the  limited  Section  205 
filing  were  served  upon  Canal  Electric's 
jurisdictional  customers  under  these 
rate  schedules  and  the  Massachusetts 
Department  of  Pubhc  Utilities. 

Comment  date:  Januar>-  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER96-674-0001 

Take  notice  that  on  December  22, 
1995,  Minnesota  Power  &  Light 
Company  (Minnesota  Power),  30  West 
Superior  Street,  Duluth,  Minnesota 
55802,  tendered  for  filing,  pursuant  to 
205  of  the  Federal  Power  Act  and  Part 
35  of  the  Commission's  Rules  and 
Regulations,  an  abbreviated  filing  for  a 
change  in  rates,  under  its  Rate  Schedule 
Nos.  100,  104,  106,  107,  119,  120,  121. 
123. 124. 125, 126. 127. 128.  133.  150. 
164,  165.  The  proposed  changes  would 
result  in  an  overall  decrease  in  revenues 
fi-om  jurisdictional  customers. 

Minnesota  Power  states  that  the 
change  in  rates  is  primarily  to  recover 
accrued  Post  Employment  Benefits 
Other  than  Pensions  resulting  from 
Minnesota  Power's  adoption  of 
Financial  Accounting  Standards  No. 
106,  in  accordance  with  4he 
Commission's  Post  Employment 
Benefits  Other  Than  Pensions, 
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Statement  of  Policy  and  changes  in 
other  costs.  Minnesota  Power  requests 
an  effective  date  of  January  1,  1996  for 
the  proposed  change  in  rates. 

Copies  of  this  filing  were  served  upon 
Minnesota  Power's  jurisdictional 
customers  and  the  Minnesota  Public 
Utility  Commission  and  Public  Service 
Commission  of  Wisconsin. 

Comment  date;  January  30, 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Calpine  Newark  Cogen,  Inc. 

[Docket  No.  ER96-675-0001 

Take  notice  that  on  December  22, 
1995.  Calpine  Newark  Cogen.  Inc. 
(Calpine  Newark),  tendered  for  filing  an 
initial  rate  schedule  with  the  Federal 
Energy  Regulatory  Commission. 
Pursuant  to  the  initial  rate  schedule. 
Calpine  Newark  proposes  to  make  sales 
of  power  at  wholesale  in  accordance 
with  a  Power  Purchase  Agreement, 
dated  March  10,  1986,  as  amended,  and 
the  Third  Amendment  to  Power 
Purchase  Agreement  between  Calpine 
Newark  and  Jersey  Central  Power  & 
Light  Company  (JCP&L)  dated 
November  30,  1995. 

Calpine  Newark  respectfully  requests 
waiver  of  the  Commission's  60-day  prior 
notice  requirement  (18  CFR  35.11 
(1995)).  Calpine  Newark  requests  waiver 
of  the  filing  requirements  contained  in 
Parts  B  and  C  of  18  CFR  Part  35  (except 
sections  35.12(a),  35.13(b),  35.15  and 
35.16).  Finally,  Calpine  Newark  requests 
(1)  Waiver  of  Parts  41,  101,  and  141  of 
the  Commission's  regulations,  (2) 
waiver  of  the  full  requirements  of  Part 
45  of  the  Commission's  regulations, 
with  an  abbreviated  filing  required 
instead,  and  (3)  blanket  approval  under 
Part  34  of  all  future  issuances  of 
securities  and  assumptions. 

Copies  of  the  filing  were  served  upon 
JCP&L. 

Comment  date:  January  30,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Calpine  Parlin  Cogen,  Inc. 

(Docket  No.  ER96-67&-000I 

Take  notice  that  on  December  22. 
1995,  Calpine  Parlin  Cogen,  Inc. 
(Calpine  Parlin),  tendered  for  fiUng  an 
initial  rate  schedule  with  the  Federal 
Energy  Regulatory  Commission. 
Pursuant  to  the  initial  rate  schedule, 
Calpine  Parlin  proposes  to  make  sales  of 
power  at  wholesale  in  accordance  with 
the  Amended  and  Restated  Agreement 
for  Purchase  and  Sale  of  Electric  Power 
between  Calpine  Parlin  and  Jersey 
Central  Power  &  Light  Company 
(JCP&L).  dated  November  30.  1995. 

Calpine  Parlin  respectfully  requests 
waiver  of  the  Commission's  60-day  prior 


notice  requirement  (18  CFR  35.11 
(1995)).  Calpine  Parlin  requests  waiver 
of  the  filing  requirements  contained  in 
Parts  B  and  C  of  18  CFR  Part  35  (except 
sections  35.12(e),  35.13(b).  35.15  and 
35.16).  Finally.  Calpine  Parlin  requests 
(1)  Waiver  of  Parts  41.  101.  and  141  of 
the  Commission's  regulations,  (2) 
waiver  of  the  full  requirements  of  Part 
45  of  the  Commission's  regulations, 
with  an  abbreviated  filing  required 
instead,  and  (3)  blanket  approval  under 
Part  34  of  all  future  issuances  of 
securities  and  assumptions. 

Copies  of  the  filing  were  served  upon 
JCP&L. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Union  Electric  Company  and 
Central  Illinois  Public  Service 
Company 

IDocket  No.  ER96-677-0001 

Take  notice  that  on  December  22, 
1995,  Union  Electric  Company  (UE)  and 
Central  Illinois  Public  Service  Company 
(CIPS),  tendered  for  filing  with  the 
Commission  their  Point-to-Point 
Transmission  Service  Tariff  and 
Network  Integration  Service  Tariff.  The 
two  tariffs  are  l)ased  on  the  pro  forma 
tariffs  included  in  the  Commission's 
Open  Access  Notice  of  Proposed 
Rulemaking. 

UE  and  CIPS  state  that  they  are 
making  this  filing  in  connection  with  a 
proposed  combination  between  UE  and 
CIPS.  The  tariffs  are  proposed  to  become 
effective  upon  the  consummation  of  the 
combination  and,  therefore,  UE  and 
CIPS  request  waiver  of  the 
Commission's  120-day  notice 
requirement  contained  in  18  CFR  33.3. 
By  the  tariffs,  the  combined  companies 
will  offer  non-discriminatory  point-to- 
point  and  network  transmission  service 
on  a  system-wide  basis. 

Copies  of  the  filing  have  been  served 
on  the  Missouri  and  Illinois  state  utility 
commissions. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

IDocket  No.  ER96-678-000I 

Take  notice  that  on  December  22. 
1995,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company, 
Supplemental  No.  3  to  the  Power 
Supply  Agreement  between  Ohio 
Edison  and  Potomac  Electric  Power 
Company  (FERC  Rate  Schedule  No. 
153).  This  supplemental  rate  schedule 
will  enable  Ohio  Edison  to  recover 


incremental  SFAS  costs  consistent  with 
the  Commission's  Policy  Statement  in 
Docket  No.  PL93-1-O00. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  Services,  Inc. 

IDocket  No.  ER96-68O-OO01 

Take  notice  that  on  December  26, 
1995,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Commonwealth  Edison  Company. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Cinergy  Services,  Inc. 

IDocket  No.  ER9&-681-000J 

Take  notice  that  on  December  26, 
1995,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Point-to- 
Point  Transmission  Service  Tariff  (the 
Tariff)  entered  into  between  Cinergy  and 
Aquila  Power  Corporation. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northern  States  Power  Company 
(Wisconsin) 

[Docket  No.  ER96-682-0001 

Take  notice  that  on  December  26, 
1995,  Northern  States  Power  Company, 
Eau  Claire,  Wisconsin  (NSPW),  tendered 
for  filing  the  following  document: 

A  Power  and  Energy  Supply 
Agreement  by  and  between  the  City  of 
Medford,  Wisconsin,  and  NSPW  dated 
December  19,  1995.  The  City  currently 
purchases  power  and  energy  from 
NSPW  under  a  power  supply  agreement 
dated  September  1,  1997,  as  amended 
on  March  19,  1991.  The  1977  agreement 
as  amended  is  superseded  by  the  1995 
agreement.  NSPW  submitted  a 
Certificate  of  Concurrence  on  behalf  of 
the  City  of  Medford. 

NSPW  requests  an  effective  date  of 
January  1,  1996.  NSPW  states  that  under 
this  new  agreement,  the  City  of  Medford 
will  be  entitled  to  a  3%  discount  from 
NSPW's  currently  effective  W-1  rate. 

A  copy  of  the  filing  was  served  upon 
the  City  of  Medford  and  the  State  of 
Wisconsin  Public  Service  Commission. 

Comment  date:  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER96-683-000J 

Take  notice  that  on  December  26. 
1995.  Madison  Gas  and  Electric 
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Company  (MGE),  tendered  for  filing  a 
service  agreement  with  Valero  Power 
Services  Company  under  MGE's  Power 
Sales  Tariff.  MGE  requests  an  effective 
date  60  days  from  the  filing  date. 

Comment  date:  January  30,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Wisconsin  Electric  Power  Company 

IDocket  No.  ER96-684-0001 

Take  notice  that  on  December  26, 
1995,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  revisions  to  its  FERC  Electric 
Tariff,  Volume  1,  Service  Agreement  No. 
23. 

Wisconsin  Electric  requests  an 
effective  date  of  December  15,  1995,  in 
order  to  implement  the  Agreement's 
modifications,  which  do  not  result  in 
revenue  increases. 

Comment  date:  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PacifiCorp 

IDocket  No.  ER96-685-0001 

Take  notice  that  on  December  26, 
1995,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Long-Term  Power  Sale  and  Exchange 
Agreement  (Agreement)  between 
PacifiCorp  and  the  City  of  Redding 
(Redding)  dated  December  6,  1995. 

Under  the  Agreement,  PacifiCorp  will 
deliver  50  megawatts  of  firm  capacity 
and  associated  energy  to  Redding 
through  November  30,  2000. 
Commencing  Decernber  1,  2000,  the 
Agreement  converts  to  a  seasonal  power 
exchange  that  continues  through 
November  30,  2015. 

Copies  of  this  filing  were  supplied  to 
Redding,  the  Washington  Utilities  and 
Transportation  Commission,  the  Public 
Utility  Commission  of  Oregon  and  the 
Public  Utilities  Commission  of  the  State 
of  California. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit. 

Comment  date:  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  E.  Craig  Wall,  Jr. 

IDocket  No.  ID-2928-OOOl 

Take  notice  that  on  December  21, 
1995,  E.  Craig  Wall,  Jr.  (Applicant)  filed 
an  application  under  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
Director — South  Carolina  Electric  &  Gas 

Company 


Director — South  Carolina  Generating 

Company,  Inc. 
Director — NationsBank  Corporation 

Comment  date;  January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3i.Da\ici  (),  Maxwell 

[Docket  No.  ID-2931-OOOl 

Take  notice  that  on  January  2, 1996, 
David  O.  Maxwell,  (Applicant)  filed  an 
application  under  section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 
Director — Potomac  Electric  Power 

Company 
Director — Salmon  Inc. 

Comment  dafe.- January  30, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Mid-Georgia  Cogen,  L.P. 

IDocket  No.  QF96-26-0001 

On  December  29.  1995,  Mid-Georgia 
Cogen,  L.P.  (Applicant),  c/o  Energy 
Initiatives,  Inc.,  One  Upper  Pond  Road, 
Parsippany,  New  Jersey  07054, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  Houston  County,  Georgia, 
and  will  consist  of  two  combustion 
turbine  generators,  two  unfired  heat 
recover)'  boilers,  one  back  pressure 
steam  turbine  generator,  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 
facility  will  be  sold  to  Frito-Lay,  Inc.  for 
space  and  water  heating,  and  for  frying 
and  cooking  food.  The  power  output  of 
the  facility  will  be  sold  to  Georgia 
Power  Company.  The  primary  energy 
source  will  be  natural  gas.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be 
approximately  296  MW.  Construction  of 
the  facility  is  scheduled  to  begin  on 
March  1,  1996. 

Comment  date:  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

33.  Union  Electric  Company  and    ■ 
Central  Illinois  Public  Service 
Company 

(Docket  Nos.  EC96-7-000  and  ER96-679- 
0001 

Take  notice  that  on  December  22, 
1995,  Union  Electric  Company  (UE)  and 
Central  Illinois  Public  Service  (CIPS) 


(collectively,  the  Applicants)  filed  a 
joint  application  pursuant  to  Sections 
203  and  205  of  the  Federal  Power  Act 
and  the  Federal  Energy  Regulatory 
Commission's  applicable  regulations 
seeking  authorization  and  approval  of  a 
strategic  alliance  between  the 
Applicants  under  a  common  holding 
company,  Ameren  Corporation 
(Ameren),  a  corporation  newly 
incorporated  in  the  State  of  Missouri. 

Applicants  further  request  findings 
that  the  System  Support  Agreement  and 
Joint  Dispatch  Agreement  are  just  and 
reasonable  and  an  order  allowing  them 
to  become  effective  as  of  completion  of 
the  transaction  resulting  in  the  holding 
company  structure.  Additionally, 
Applicants  seek  approval  of  the 
proposed  regulatory  accounting 
treatment  of  a  shared  savings  plan  and 
cost  recovery  mechanism,  and  certain 
approvals  as  to  UE's  decommissioning 
fund. 

UE  is  a  combination  electric  and  gas 
utility  operating  in  Missouri  and  west 
central  Illinois.  CIPS  is  a  combination 
electric  and  gas  utility  operating  in 
Illinois  and  is  a  wholly  owned 
subsidiary  of  CIPSCO,  Inc.  (CEPSCO). 
Pursuant  to  the  Merger  Agreement, 
CIPSCO  will  be  merged  into  Ameren, 
with  Ameren  as  the  surviving  entity. 
CIPS  and  other-non-utility  subsidiaries 
of  CIPSCO  will,  thus,  become  wholly 
owned  subsidiaries  of  Ameren.  UE  will 
be  merged  with  and  into  Arch  Merger, 
Inc.,  a  corporation  newly  incorporated 
in  the  State  of  Missouri  as  a  wholly- 
owTied  subsidiary  of  Ameren,,  with  UE 
as  the  surviving  corporation.  UE  will 
thus  become  a  wholly-owned  subsidiary 
of  Ameren.  In  addition,  UE  will  transfer 
to  CIPS  certain  of  its  Illinois  electric  and 
gas  public  utility  facilities. 

On  January  5, 1996,  UE  tendered  for 
filing  additional  information  to  its 
December  22, 1995,  filing  in  the  above- 
referenced  dockets. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  fihng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretory. 

IFR  Doc.  96-1058  Filed  1-23-96;  8:45  am) 

8ILLJNO  COOe  C717-01-P 

[Profect  No.  1951-000  Georgia] 

Gt».  'gia  Power  Company;  Notice  of 
A*j  jDility  of  Draft  Environmental 
Assessment 

lanuary  18,  1996. 

By  letter  to  the  Commission  dated 
November  19.  1993.  Georgia  Power  ■ 
Company  proposed  to  prepare  and  file 
an  environmental  assessment  with  their 
license  application  for  the  Sinclair 
Hydroelectric  Project,  as  provided  for  by 
the  Energy  Policy  Act  of  1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations,  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applicant  prepared  environmental 
assessment  and  application  for  major 
license  for  the  existing  Sinclair 
Hydroelectric  Project,  located  on  the 
Oconee  River.  Baldwin  County.  Georgia, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project.  In  the 
DEA.  the  Commission's  staff  has 
analyzed  the  potential  environmental 
impacts  of  the  existing  project  and  has 
concluded  that  approval  of  the  project, 
with  appropriate  mitigation  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  2-A.  of  the  Commission's  offices 
at  888  First  Street  NE..  Washington.  DC 
20426. 


Cunuuenls  siiuuid  bti  tiled  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street  NE..  Room 
1-A.  Washington.  DC  20426. 

Please  reference  Project  No.  1951-000 
to  all  comments.  For  further 
information,  please  contact  Ms.  Kelly 
Fargo.  Environmental  Coordinator,  at 
(202) 219-0231. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-929  Filed  1-23-96;  8:45  am) 

aiLUNO  COO€  (717-01-11 


Notice  of  Application  Tendered  for 
Filing  With  the  Commission 

January  18.  1996. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  M'nor  License 

b.  Project  No.:  P-1 1566-000 

c.  Date  Filed:  December  12.  1995 

d.  Applicant:  Consolidated  Hydro 
Maine.  Inc. 

e.  Name  of  Project:  Damariscotta  Mills 
Hydro  Project 

f.  Location:  On  the  Damariscotta  River 
in  Lincoln  County,  near  Newcastle. 
Nobleboro.  and  Jefferson.  Maine 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)  825(r) 

h.  Applicant  Contact:  Mr.  Wayne  E. 
Nelson.  Consolidated  Hydro  Maine, 
Inc.,  Director  of  Environmental  Affairs. 
Andover  Business  Park.  200  Bulfinch 
Drive.  Andover.  MA  01810,  (508)  681- 
1900 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809 

j.  Comment  Date:  Within  60  days  of 
the  notice  issuance 

k.  Description  of  Project: 

The  existing  project  would  consists 
of:  (1)  an  existing  concrete  dam  and 
intake  structure;  (2)  an  existing  4625- 


Project 


Nortti  Georgia,  P-2354-018 

Bliss,  P-1 975-014  

Lower  Salmon  Fails.  P-2061-004 

Upper  SalrTKXi  Falls.  P-2777-007  .'. 

Snake  Creek,  P-l 994-004  

West  Hill.  P-1 1564  

Therm  II.  P-1 1565 

Hasley  Fofebay,  P-11560 - 

Old  Hartxx.  P-1 1561 

Icy  Gulch,  P-1 1562 

Upper  Monroe.  P-1517-008  

Flarrtieau    DEIS;    Big    Falls.    P-2390;    Pixley.    P-2395; 

Lower,  P-2421;  Crowley.  P-2473;  Thornapple.  P-2475: 

Upper.  P-2640. 
lo/ing  Dam.  P-1 1516 


Issue 


acre  reservoir;  (3)  a  powerhouse 
containing  a  single  generating  unit 
having  an  installed  capacity  of  460  Kw; 
(4)  a  100-foot-long  and  12.47-Kv 
underground  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  1.830  Mwh  for  the 
project.  All  lands  and  project  works  are 
owned  by  the  applicant. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Maine  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36  C.F.R.  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  Regulations,  if 
any  resource  agency.  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  comment  date  and  serve  a  copy  of 
the  request  on  the  applicant. 
Lois  D.  Cashell, 
Secretory 
IFR  Doc.  96-939  Filed  t-23-96:  8:45  am] 

BILUNO  COOC  e717-01-M 


[Project  Nos.  2354-018,  et  al.] 

Georgia  Power  Company,  et  al.;  Notice 
of  Extensions  of  Time 

January  19. 1996. 

The  following  is  a  list  of 
Hydroelectric  Projects  for  which  the 
Commission  has  decided  to  extend  the 
dates  for  the  filing  of  comments  due  to 
the  recent  Government  furlough  and  the 
extreme  weather  conditions  in  the 
Northeast  United  States, 
Lois  D,  Ca.shell. 
Secretary. 


ProjtJCi 


DEIS  comments 

Tendenng  (additional  studies)  

Terxlering  (additional  studies)  

Tenderir>g  (additional  studies)  

Terxlering  (addttional  studies)  

Tendering  (additional  studies)  

Tendenng  (additional  studies)  

Application  tor  Preliminary  Permit 
Application  for  F*reliminary  Permit 
Application  for  Preliminary  Perrrtit 

Scoping 

DEIS  Comments 

10(j) 

Section  7 

Interverxx 


Issuance 

Date  ex- 

New date 

date 

pires 

10/27/95 

12/28/95 

1/27/96 

1/4/96 

2/19/96 

3/20/96 

1/4/96 

2/19/96 

3/20/96 

1/4/96 

2/19/96 

3/20/96 

11/25/95 

1/16/96 

2/15/96 

12/18/95 

1/28/96 

2/27/96 

12/18/95 

1/30/96 

3/1/96 

11/9/95 

1/18/96 

2/17/96 

11/9/95 

1/18/96 

2/17/96 

11/9/95 

1/18/96 

2/17/96 

11/20/96 

1/19/96 

2/18/96 

12/8/95 

2/6/95 

3/7/96 

12/4/95 

2/19/96 

3/20/96 

12/4/96 

1/3/96 

2/19/96 

12/15/95 

2/13/96 

3/14/96 

Middleville,  P-1 1 120 

Lower  Androscoggin  DEIS;  Gulf  Island,  P-2283;  Marcal, 
P-1 1482. 

Boyd  Dam.  P-1 1072  

Carlyle  Dam,  P-1 1214-001   

Gainer  Dam,  P-1 1282-001  

Inglis  Lock  By-Pass.  P-1 0893-002 

P-1962-000,  Rock  Creek  Cresta 

Menominee  River  Basin;  P-2433-004,  Grand  Rapids;  P- 

2357-003.  White  Rapids;  P-2394-006.  Chalk  Hill;  P- 

2536-009,  Little  Quinnesec  Falls. 

P-460-001 ,  Cushman  

P-1 988-007,  Haas-Kings  River  

P-1 1557.  Coleman  Ranch  

P-1864-003.  Bond  Falls  


Inlen/enor 

DEIS  Comments 

I0(j) - 

Section  7 

Intervener , 

Scoping  Comments  

Public  Notice 

Notice  Seeking  Studies  

Public  Notice 

REA  

DEIS  

DEIS  

DEA  

Application  for  Preliminary  Permit 
Scoping  Document  I  


Issuance 
date 


12/15/95 

12/8/95 

12/1/95 

12/1/95 

12/12/95 

12/13/95 

11/20/95 

12/18/95 

10/27/95 

12/29/95 

12/1/95 


12/15/95 

11/30/95 

11/1/95 

12/5/95 


Date  ex- 
pires 


2/13/96 
1/22/96 
2/14/96 
1/2/96 
2/12/96 
1/12/96 
1/22/96 
1/20/96 
12/26/95 
2/16/96 
1/16/96 


2/13/96 
1/16/96 
1/11/96 
1/31/96 


New  date 


3/14/96 
2/21/96 
3/15/96 
2/19/96 
3/11/96 
2/12/96 
2/22/96 
2/20/96 
1/26/95 
3/18/96 
2/15/96 


3/14/96 

2/15/96 

2/11/96 

3/1/96 


UMI 


IFR  Doc.  96-1059  Filed  1-23-96;  8:45  am] 

BILUNO  CODE  6717-01-M 

[Docket  No.  CP96-1 22-000,  et  al.] 

Texas  Eastern  Transmission 
Corporation,  et  a!.;  Natural  Gas 
Certificate  Filings 

lanuary  16, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP96-1 22-000) 

Take  notice  that  on  December  27, 
1995,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court.  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No,  CP96-1 22-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  to  Centana 
Interstate  Pipeline  Company  (Centana) 
the  Sabine  Line  14-F  Facilities  in 
Jefferson  County,  Texas,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  proposes  to  abandon 
the  facilities  which  comprises  28.64 
miles  of  10-lnch  diameter  pipeline,  a 
compressor  station,  and  associated 
meter  stations,  at  the  net  book  value  at 
the  time  of  closing,  due  to  its 
underutilization. 

Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  NorAm  Gas  Transmission 
Corporation 

(Docket  No.  CP96-105-OO01 

Take  notice  that  on  December  15, 
1995,  NorAm  Gas  Transmission 
Company  (NGT),  1600  Smith  Street, 


Houston.  Texas  77002.  filed  with  the 
Commission  in  Docket  No.  CP96-105- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  (NGA)  and 
Part  157  of  Commission's  Regulations 
for  authority  to  abandon  by  sale  and 
transfer  to  NorAm  Field  Services 
Corporation  (NFS)  certain  certificated 
facilities  located  in  the  state  of 
Oklahoma,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
the  Commission  and  open  to  public 
inspection. 

Specifically,  NGT  proposes  to 
abandon  and  transfer  to  NFS,  at  net 
book  value  at  the  time  of  closing,  certain 
gas  supply  facilities  designated  as  the 
Line  O-West  and  Quinton  facilities 
consisting  of  approximately  106  miles  of 
6-inch  to  16-inch  diameter  pipe,  6860 
horsepower  of  compression  at  two 
compressor  stations,  and  appurtenant 
facilities.  NGT  also  seeks  determination 
that  once  conveyed,  these  facilities  will 
be  gathering  facilities  exempt  from  the 
Commission's  jurisdiction. 

Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Columbia  Gas  Transmission- 
Corporation 

[Docket  No.  CP96-1 24-000] 

Take  notice  that  on  December  28. 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314-1599,  filed  in 
Docket  No.  CP96-1 24-000  an 
application  pursuant  to  Sect'on  7  of  the 
Natural  Gas  Act,  as  amended,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  replacement 
natural  gas  storage  facilities,  and  an 
order  granting  abandonment  of  the 
existing  facilities  being  replaced,  all  as 
more  fully  set  forth  in  the  application 


which  is  on  file  with  the  the 
Commission  and  open  to  public 
inspection. 

Specifically.  Columbia  requests 
authorization  under  Sections  7(c)  and 
7(b)  of  the  Natural  gas  Act  to  construct 
and  operate  approximately  1.0  mile  of 
12-inch  storage  pipeline,  replacing  by 
abandonment  1.0  mile  of  8-inch  storage 
pipeline,  in  the  Glady  Storage  Field, 
Pocahontas  County,  West  Virginia. 

Columbia  does  not  request 
authorization  for  any  new  or  additional 
service  through  the  replacement 
facilities,  which  have  an  estimated  cost 
of  SI. 028,900. 

Comment  date:  February  6.  1996.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Centana  Intrastate  Pipeline  Company 

(Docket  No.  CP96-131-000] 

Take  notice  that  on  December  29, 
1995.  Centanna  Interstate  Pipeline 
Company  (CIPCO)  P.O.  Box  1642. 
Houston,  TX  77251-1642.  filed  in 
Docket  No.  CP96-131-000  a  petition 
pursuant  to  Section  16  of  the  Natural 
Gas  Act  (NGA)  and  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207(a)(2),  for  a 
declaratory  order  disclaiming 
Commission  jurisdiction  over  certain 
facilities  and  the  services  provided 
through  them,  all  as  more  fully  set  forth 
in  the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIPCO  seeks  a  declaratory  order  from 
the  Commission  finding  that  the 
acquisition  of  Texas  Eastern's  Sabine 
Line  14-F,  the  Compressor  Station,  and 
associated  meter  stations  located  wholly 
within  the  State  of  Texas,  and  the 
ownership  and  operation  of  those 
facilities  by  CIPCO  is  not  subject  to  the 
jurisdiction  of  the  Commission  under 
the  Natural  Gas  Act, 
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Comment  date:  February  6,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
petition  for  declaratory  order  shall  also 
be  due  on  February  6.  1996. 

5.  Florida  Gas  Transmission  Company 

(Docket  No.  CP96-1 32-0001 

Take  notice  that  on  January  4,  1996, 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  P.O.  Box 
1188.  Houston.  Texas  77251-1188.  filed 
in  Docket  No.  CP96-132-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  operate  an  existing 
meter  station  as  a  jurisdictional  facility, 
under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA), 
ail  as  more  fully  set  forth  in  the  request 
that  is  on  file  with  the  Commission  and 
open  to  public  inspection. 

FGT  proposes  to  operate  an  existing 
meter  station  as  a  jurisdictional  facility 
under  7(c)  of  the  NGA  for  the  purpose 
of  transporting  and  delivering  natural 
gas  for  Alabama  Electric  Cooperative, 
Inc.  and  Southeast  Alabama  Gas  District 
(AEC/SEAGD).  FGT  states  that  the 
subject  meter  station,  located  in 
Escambia  County,  Alabama,  was 
previously  constructed  under  Section 
311  of  the  Natural  Gas  Policy  Act  of 
1978  and  serves  as  a  delivery  point  to 
AEC/SEAGD  from  FTGs  existing  36- 
inch  and  30-inch  mainlines  under  a  firm 
transportation  service  agreement  dated 
November  1,  1995.  Initial  gas  deliveries 
commenced  on  November  19,  1995. 
FTG  states  that  the  present  and 
proposed  quantity  of  natural  gas 
delivered  at  the  subject  meter  station  is 
up  to  16,530  MMBtu  per  day  and 
2,496.030  MMBtu  annually. 

FTG  states  that  the  gas  quantity 
proposed  to  be  delivered  to  AEC/ 
SEAGD  at  the  subject  meter  station 
would  be  within  the  existing  authorized 
levels  of  service  and  would  have  no 
incremental  effect  on  FGT's  pipeline 
system. 

Comment  date:  March  1,  1996,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 


385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties, 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  purusant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessaryJor  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretory- 
|FR  Doc.  96-1066  Filed  1-23-96;  8:45  am) 
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[Docket  No.  RP9&-1 82-003] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  18.  1996. 

Take  notice  that  on  January  11.  1996. 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  effective  on  the  later 
on  April  1, 1996  or  the  first  day  of  the 
month  following  the  date  of  an  order 
accepting  the  filing: 

Third  Revised  Sheet  No.  90 
Second  Revised  Sheet  No.  112 
Second  Revised  Sheet  Nos.  119-122 
First  Revised  Sheet  No.  123 
Second  Revised  Sheet  No.  153 
Original  Sheet  No.  153 A 

ANR  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  Following 
Technical  Conference  issued  December 
7. 1995. 

ANR  states  that  copies  of  the  filing 
were  served  upon  its  Second  Revised 
Volume  No.  1  shippers  and  interested 
state  commissions. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  96-935  Filed  1-23-96;  8:45  am] 

BILUNC  CODE  6717-01-M 


[Project  No.  2687] 

Pacific  Gas  and  Electric  Co.;  Notice  of 
Authorization  for  Continued  Project 
Operation 

January  18. 1996. 

On  December  20.  1993,  Pacific  Gas 
and  Electric  Company,  licensee  for  the 
Pit  No.  1  Project  No.  2687,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
Regulations  thereunder.  Project  No. 
2687  is  located  on  the  Tule,  Little  Tule. 
Fall,  and  Pit  Rivers  in  Shasta  County, 
Califomia.The  license  for  Project  No. 


2687  was  issued  for  a  period  ending 
December  31,  1995.  Section  15(a)(1)  of 
the  FPA,  16  U.S.C.  808(a)(1),  requires 
the  Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  Ucensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2687 
is  issued  to  Pacific  Gas  and  Electric 
Company  for  a  period  effective  January 
1, 1996,  through  December  31,  1996,  or 
until  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  December  31,  1996,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c).  an  annual  license  under 
Section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Pacific  Gas  and  Electric  Company  is 
authorized  to  continue  operation  of  the 
Pit  No.  1  Project  No.  2687  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  96-931  Filed  1-23-96;  8:45  am] 
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UMI 


[Condit  Project  No.  2342  Washington] 

PacifiCorp  Electric  Operations   Noiice 
of  Intent  to  Hold  Public  Meeting  -j^ 
White  Salmon.  Washington   tc  Discuss 
the  Draft  Environmental  impac! 
Statement  (DEIS)  for  Rehcensmg  of  the 
Condit  Hydroelectric  Protect 

January  18, 1996. 

On  December  8,  1995,  the  Draft 
Environmental  Impact  Statement  for  the 
Condit  Hydroelectric  Project  was 
distributed  to  all  parties  on  the 
Commission's  mailing  list  and  a  notice 
of  availability  was  published  in  the 
Federal  Register.  The  DEIS  evaluates 
the  environmental  consequences  of  the 
proposed  relicensing  of  the  project.  The 
project  is  located  in  Skamania  and 
Klickitat  counties,  Washington. 

Two  public  meetings  have  been 
scheduled  to  be  held  in  White  Salmon 
Washington,  for  the  purpose  of  allowing 
Commission  Staff  to  present  the  major 
DEIS  findings  and  recommendations. 
Interested  parties  will  have  an 
opportunity  to  give  oral  comment  on  the 
DEIS  for  the  Commission's  public 
record.  Comments  will  be  recorded  by  a 
court  reporter.  Individuals  will  be  given 
up  to  five  minutes  each  to  present  their 
views  on  the  DEIS. 

Meeting  Dates  &  Times: 
Monday,  February  5  from  7:00  p.m.-ll:00 

p.m. 
Tuesday,  February  6  from  9:30  a.m.-3:00 
p.m. 

Location:  Both  meetings  will  be  held  at  the 
Park  Center  Auditorium,  170  NW 
Lincoln  Street,  White  Salmon, 
Washington  (the  main  entrance  to  the 
auditorium  is  from  Washington  Street). 

Comments  may  also  be  submitted  in 
writing,  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E., 
Washington,  D.C.  20426.  Reference 
should  be  clearly  made  to  the  Condit 
Project,  No.  2342.  All  comments  must 
be  received  by  February  21,  1996. 

For  further  information,  contact:  John 
Blair,  DEIS  Task  Monitor,  (202)  219- 
2845. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-930  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Pro)ect  No   2599] 

Pacific  Gas  and  Electric  Co.;  Notice  of 
Authorization  for  Continued  Project 

Operation 

January  18,  1996. 

On  December  21, 1993,  Pacific  Gas 
and  Electric  Company,  licensee  for  the 
Angels  Project  No.  2699,  filed  an 


application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
Regulations  thereimder.  Project  No. 
2699  is  located  on  Angels  Creek  in 
Calaveras  County,  California. 

The  license  for  Project  No.  2699  was 
issued  for  a  period  ending  December  31, 
1995.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2699 
is  issued  to  Pacific  Gas  and  Electric 
Company  for  a  period  effective  January 
1,  1996,  through  December  31,  1996,  or 
until  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  December  31,  1996,  notice  is 
hereby  given  that,  pursuant  to  18  CFR 
16.18(c),  an  annual  license  under 
Section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Pacific  Gas  and  Electric  Company  is 
authorized  to  continue  operation  of  the 
Angles  Project  No.  2699  until  such  time 
as  the  Commission  acts  on  its 
appUication  for  subsequent  license. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-932  Filed  1-23-96;  8:45  am] 
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Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Compliance  Filing 

January  18,  1996. 

Take  notice  that  on  January  11,  1996. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
Revised  Refund  Report  to  company  with 
the  Commission's  December  7, 1995. 
Order  on  Rehearing  And  On  Refund 
Reports.  73  FERC  1  61,287 

Panhandle  states  that  the 
Commission's  December  7,  1995,  Order 
concerned  issues  resjjecting  refunds  for 
the  three  customers  who  had  not  agreed 
to  a  settlement  to  resolve  the  issues  in 
the  RP88-262-O00  dockets  and  who 
thus  called  upon  the  Commission  to 
provide  a  substantive  disposition  of 
their  claims.  See  69  FERC  1 61.313  and 
72  FERC  1  61.048.  Those  three 
customers  are  Associated  Natural  Gas 
Company  (ANG),  Central  Illinois  Light 
Company  (CILCO)  and  Union  Electric 
Company  (Union  Electric),  hereinafter 
collectively  referred  to  as  "non- 
consentmg  parties."  The  contents  of  this 
submission  reflect  only  the  changes 
required  to  Panhandle's  Revised  Refund 
Report  filed  on  July  1,  1994  as  they 
relate  to  Sales  Customers,  including  the 
three  customers  affected  by  this  report, 
ANG.  CILCO  and  Union  Electric.  No 
cash  refunds  are  due  the  non-consenting 
parties. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  ANG.  CILCO 
and  Union  Electric,  their  state 
regulatory  agencies  and  all  parties  to 
this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc  96-933  Filed  1-23-96;  8:45  am) 

BILUNG  CODE  tTIT-OI-M 


[Docket  No.  RP»o-i  1 1  -uvuj 

Sea  Robin  Pipeline  Company;  Notice 
of  Petition  for  Waiver 

January  18,  1996. 

Take  notice  that  on  January  3. 1996, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  filed  a  petition  for  a  waiver  of 
the  30-day  notice  requirement  set  forth 
in  Section  154.207  of  the  Commission's 
Regulations. 

Sea  Robin  states  that  in  light  of  the 
Commission's  ruling  in  Koch  Gateway 
(Koch)  Order,  Sea  Robin  requests  a 
waiver  of  the  Commission's  30-day 
notice  requirement  to  allow  the 
Northern  Natural  Gas  Company 
(Northern)  Settlement  to  take  effect  on 
the  date  agreed  upon  between  the 
parties.  Sea  Robin  states  that  good  cause 
exists  for  such  a  waiver  to  allow  the 
Northern  Settlement  to  take  effect  on 
January  1,  1994,  and  such  finding  in 
favor  of  a  waiver  will  be  consistent  with 
the  Commission's  finding  in  the  Koch 
Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  385.214  and 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  January  25,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-937  Filed  1-23-96;  8;45  am) 

BILUNO  CODE  (TIT-OI-M 


[Docket  No.  RP92-74-017] 

South  Georgia  Natural  Gas  Co.;  Notice 
of  Revised  Tariff  Sheets 

January  18.  1996. 

Take  notice  that  on  January  5, 1996. 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effective  January 
1,  1996; 

Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 


South  Georgia  states  that  the  instant 
filing  is  submitted  pursuant  to  the 
December  20,  1995,  Order  on  Initial 
Decision  issued  in  Docket  No.  RP92-74- 
011  in  which  the  Commission  required 
South  Georgia  to  design  its  interruptible 
transportation  rate  based  upon  a  100 
percent  load  factor.  South  Georgia 
requests  that  the  tariff  sheets  become 
effective  on  January  1,  1996,  consistent 
with  South  Georgia's  April  8, 1993, 
Stipulation  and  Agreement  in  Docket 
Nos.  RP92-74-011  et  al. 

South  Georgia  states  that  copies  of  the 
filing  were  served  upon  South  Georgia's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  South  Georgia's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-934  Filed  1-23-96;  8:45  am) 

BILUNG  COOE  6717-01-M 

[Docket  No.  RP95-396-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Motion  to  Place  Tariff  Sheets 
Into  Effect 

January  18. 1996. 

Take  notice  that  on  January  5, 1996. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  to  move  Substitute 
First  Revised  Sheet  No.  209A  into  effect 
as  of  January  1,  1996. 

Tennessee  states  that  it  filed  First 
Revised  Sheet  No.  209A  on  December  1, 
1995.  That  sheet  contains  a  reference  to 
the  appropriate  percentage  for  crediting 
of  net  cash  out  revenues.  However,  First 
Revised  Sheet  No.  209A  misstates  that 
percentage  as  75%.  The  correct 
percentage  is  76.9%.  Substitute  First 
Revised  Sheet  No.  209A  bears  the 
correct  reference  to  76.9%  rather  than 
the  incorrect  reference  to  76%. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
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filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make  the 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-936  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  t717-01-M 


pocket  No.  RP96-1 14-4)00] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  18, 1996. 

Take  notice  that  on  January  11,  1996, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 
revised  tariff  sheets,  as  listed  on 
Appendix  A  attached  to  the  filing, 
proposed  to  be  effective  February  8, 
1996. 

Trunkline  states  the  revised  tariff 
sheets  propose  a  Rate  Schedule  QNIT 
and  associated  conforming  revisions  to 
the  General  Terms  and  Conditions.  Rate 
Schedule  QNIT  offers  the  same 
characteristics  as  Trunkline's  Quick 
Notice  Transportation  under  firm  Rate 
Schedule  QNT,  except  that  QNIT  is 
interruptible.  The  scheduling  flexibility 
for  firm  shippers  under  Rate  Schedule 
QNT  is  mirrored  for  interruptible 
shippers  under  Rate  Schedule  QNIT. 
Rate  Schedule  QNIT  shippers  are 
permitted  to  make  multiple  changes  to 
their  nomination  within  the  gas  day  to 
be  effective  on  one  hour's  notice  to 
Trunkline.  The  sum  of  the  nominated 
quantities  for  any  gas  day  may  not 
exceed  the  MDQ  stated  in  shipper's 
service  agreement.  Intra-day 
nominations  will  be  scheduled  when 
and  to  the  extent  that  Trunkline 
determines  that  it  is  operationally 
feasible. 

Trunkline  states  that  a  copy  of  this 
filing  is  being  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 


will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-938  Filed  1-23-96;  8:45  am] 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

firoposed  Implementation  of  Special 
Refund  Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  announces  the  proposed 
procedures  for  disbursement  of 
$770,280.18  (plus  accrued  interest)  in 
alleged  or  adjudicated  crude  oil 
overcharges  obtained  by  the  DOE  from 
Brio  Petroleum,  Inc.  (Case  No.  VEF- 
0017),  Merit  Petroleum  Company  (Case 
No.  VEF-0018),  Texas  American  Oil 
Corp.  (Case  No.  VEF-0019), 
Transcontinental  Energy  Corp.  (VEF- 
0020)  and  Utex  Oil  Co.('Case  No.  VEF- 
0021).  The  OHA  has  determined  that  the 
funds  obtained  from  these  firms,  plus 
accrued  interest,  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  51  Fed.  Reg.  27899 
(August  4,  1986). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  February  23,  1996, 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  V'Vashington,  DC  20585-0107.  All 
comments  should  conspicuously 
display  a  reference  to  Case  Nos.  VEF- 
0017,  etal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SVV., 
Washinoton.  DC  20585-0107,  (202)  586- 
2860 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  C.F.R.  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Decision  and  Order  set 
forth  below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 


distribute  a  total  of  $770,280.18,  plus 
accrued  interest,  remitted  to  the  DOE  by 
Brio  Petroleum,  Inc.,  Merit  Petroleum, 
Inc.,  Texas  American  Oil  Corp., 
Transcontinental  Energy  Corp.,  and 
Utex  Oil  Co.  The  DOE  is  currently 
holding  these  funds  in  interest  bearing 
escrow  accounts  pending  distribution. 

The  OHA  propose?  to  distribute  these 
funds  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  FR  27899 
(August  4,  1986)  (the  MSRP).  Under  the 
MSRP,  crude  oil  overcharge  monies  are 
divided  among  the  federal  government, 
the  states,  and  injured  purchasers  of 
refined  petroleum  products.  Refunds  to 
the  states  will  be  distributed  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  volume 
of  petroleum  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Because  the  June  30,  1995,  deadline 
for  crude  oil  refund  applications  has 
passed,  we  propose  not  to  accept  any 
new  applications  from  purchasers  of 
refined  petroleum  products  for  these 
funds.  As  we  state  in  the  Proposed 
Decision,  any  party  who  has  previously 
submitted  a  refund  application  in  the 
crude  oil  refund  proceeding  should  not 
file  another  Application  for  Refund.  The 
previously  filed  crude  oil  application 
will  be  deemed  filed  in  all  crude  oil 
proceedings  as  the  proceedings  are 
finalized. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  in 
these  proceedings  will  be  available  for 
public  inspection  between  the  hours  of 
1:00  p.m.  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0107. 

Dated:  January  16, 1996. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms:  Brio  Petroleum,  Inc., 
Merit  Petroleum  Company.  Texas 
American  Oil  Corporation, 
Transcontinental  Energy  Corporation, 
Utex  Oil  Company. 
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Dattt  oi  i-iiiiiKS.  6eu(entb«r  1,  1995. 

Case  Numbers:  VEF-0017.  VEF-0018, 
VEF-0019.  VEF-0020.  VEF-0021. 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  C.F.R.  Part  205,  Subpart  V. 
the  Office  of  General  Counsel. 
Regulatory  Litigation  (OGC)  (formerly 
the  Economic  Regulatory 
Administration  (ERA),  Office  of 
Enforcement  Litigation),  filed  five 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
on  September  1,  1995.  The  Petitions 
request  that  OHA  formulate  and 
implement  procedures  to  distribute 
funds  received  by  the  DOE  from  Brio* 
Petroleum.  Inc.  (Brio),  Merit  Petroleum 
Company  (Merit),  Texas  American  Oil 
Corporation  (Texas  American), 
Transcontinental  Energy  Corp. 
(Transcontinental),  smd  Utex  Oil 
Company  (Utex),  pursuant  to 
bankruptcy  proceedings  in  which  the 
DOE  was  a  creditor  as  a  result  of 
enforcement  proceedings  against  the 
firms.  This  Proposed  Decision  and 
Order  sets  forth  the  OHA's  tentative 
plan  to  distribute  these  funds. 

I.  Background 

As  indicated  by  the  following 
summaries  of  the  relevant  enforcement 
proceedings,  all  of  the  funds  that  are 
subject  to  this  Decision  were  obtained 
through  enforcement  actions  involving 
alleged  or  adjudicated  crude  oil 
overcharges. 

A.  Brio 

Brio  '  was  a  reseller  of  crude  oil 
during  the  period  May  1,  1978  through 
December  31,  1979  (the  audit  period), 
and  was  subject  to  the  crude  oil  reseller 
regulations  set  forth  at  10  C.F.R.  Part 
212,  Subpart  L.  As  the  result  of  an  ERA 
audit  of  Brio's  operations,  on  November 
20,  1984.  the  ERA  issued  a  Proposed 
Remedial  Order  (PRO)  to  the  firm 
alleging  that  it  had  engaged  in  layered 
crude  oil  transactions  in  violation  of  10 
C.F.R.  §212.186,  by  charging  prices  for 
crude  oil  in  excess  of  actual  purchase 
prices  without  providing  any  service  or 
other  function  traditionally  and 
historically  associated  with  the  resale  of 
crude  oil  during  the  audit  period.  After 
denying  a  Statement  of  Objections  filed 
by  White,  Brio  was  issued  a  Remedial 
Order  (RO)  by  the  OHA  on  April  16, 
1987.  Brio  Petroleum.  Inc..  15  DOE  1 
83.033  (1987).-  Subsequently,  the  matter 


was  referred  to  the  \j.b.  iJeparLmeut  of 
Justice  (DOJ)  for  enforcement  of  the  RO. 
Although  judgment  was  entered  against 
Brio,  the  firm  had  previously  filed  for 
bankruptcy.  The  firm  possessed  assets 
insufficient  to  satisfy  claims  of  general 
unsecured  creditors,  including  the  DOE. 
On  July  14.  1993.  the  EKDJ  compromi.sed 
the  claim  against  White  for  $5,000.  As 
of  November  30.  1995.  the  Brio  Consent 
Order  fund  contained  $5,000  in 
principal  plus  accrued  interest. 

B.  Merit 

Merit '  was  a  reseller  of  crude  oil,  and 
was  subject  to  the  crude  oil  reseller 
regulations  set  forth  at  10  C.F.R.  Part 
212,  Subpart  L.  As  the  result  of  an  ERA 
audit  of  Merit's  operations,  on  October  ^ 
20,  1986.  the  ERA  issued  a  PRO  to  the 
firm  alleging  that  during  the  period 
November  1978  through  December 
1980,  the  firm  engaged  in  layered  crude 
oil  transactions  in  violation  of  10  C.F.R. 
§  212.186,  by  charging  prices  for  cnjde 
oil  in  excess  of  actual  purchase  prices 
without  providing  any  service  or  other 
function  traditionally  and  historically 
associated  with  the  resale  of  crude  oil. 
Merit  submitted  a  Statement  of 
Objections  to  the  PRO.  After  considering 
and  rejecting  Merit's  objections,  the 
OHA  issued  an  RO  to  Merit  on  January 
31,  1990.  Merit  Petroleum.  Inc..  20  DOE 
1  83,002(1990).  The  RO  found  that 
Merit's  layered  transactions  resulted  in 
overcharges  amounting  to 
$48,290,793.17.  The  RO  was  affirmed  by 
the  Federal  Energy  Regulatory 
Commission  (FERC).  Merit  Petroleum. 
Inc..  65  FERC  1  61,175.  During  the 
course  of  a  subsequent  federal  district 
court  proceeding.  Merit  and  the  IX)E 
stipulated  to  an  Agreed  Judgment, 
which  resolved  the  Merit  enforcement 
proceeding.  Pursuant  to  the  Agreed 
Judgment,  Merit  agreed  to  pay  to  the 
rX)E  the  sum  of  $64,715.  Merit  has 
fulfilled  its  financial  obligation  to  the 
DOE.  As  of  November  30,  1995,  the 
Merit  Consent  Order  fund  contained 
$64,715  in  principal  plus  accrued 
interest. 

C.  Texas  American 

During  the  price  control  period,  Texas 
American  was  engaged  in  crude  oil 
refining  and  reselling.  The  firm  was 
therefore  subject  to  regulations 
governing  the  pricing  and  allocation  of 


'  References  to  Brio  in  this  Decision  include  L.B. 
White.  President.  Treasurer,  and  a  Director  (White). 
who  maintained  a  controlling  interest  in  the  firm 
during  the  price  control  period. 

^The  RO  found  that  the  firm  alone  was  liable  for 
refunding  $1,093,546.  plus  accrued  interest,  for  the 


UMI 


layering  violations  that  occurred  from  May  through 
)uly  1978.  White  and  the  Tirm  were  jointly  liable  for 
the  layering  violations  which  occurred  after  August 
1.  1978.  that  resulted  in  overcharges  amounting  to 
$849,570. 

'  References  to  Merit  in  this  Decision  include 
Thomas  H.  Battle.  President  and  a  Director  of  Merit, 
and  Anton  E.  Meduna.  Vice  President,  a  Direi.lor. 
General  Manager  and  Secretary  of  Merit. 


crude  oil  set  forth  at  10  C.F.R.  Parts  211 
and  212  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations.  In  an 
audit  which  covered  the  period  from 
October  1976  through  February  1977, 
the  ERA  identified  instances  in  which  it 
found  that  Texas  American  misreported 
certain  crude  oil  subject  to  "processing 
agreements"  in  its  Refiners'  Monthly 
Reports,  and  thereby  received  excessive 
small  refiner  bias  benefits  under  DOE's 
Entitlements  Program,  10  C.F.R.  211.66. 
211.67.  As  a  result  of  the  ERA  audit,  a 
PRO  was  issued  to  Texas  American  on 
September  30,  1986.  Texas  American 
filed  a  Statement  of  Objections  on  April 
14.  1987.  On  September  19,  1988,  the 
OHA  denied  the  Statement  of 
Objections,  affirmed  the  findings  of  the 
PRO.  and  issued  an  RO  to  Texas 
American.  Texas  American  Oil  Corp., 
17  DOE  1  83,017  (1988).  Texas 
American  had  filed  a  petition  of 
bankruptcy  on  July  2. 1987,  and  the 
petition  was  still  pending  when  the  RO 
was  issued.  After  protracted  litigation, 
the  Bankruptcy  Court  for  the  Northern 
District  of  Texas,  Dallas  Division, 
entered  a  Final  Consent  Order  that  had 
been  agreed  to  by  the  parties  concerning 
the  DOE's  proof  of  claim,  and  ordered 
$48,307.13  to  be  distributed  to  the  DOE 
in  full  satisfaction  of  its  claim.  Texas 
American  has  fulfilled  its  financial 
obligation  to  the  DOE.  As  of  November 
30,  1995.  the  Texas  American  Consent 
Order  fund  contained  $48,307.13  in 
principal  plus  accrued  interest. 

D.  Transcontinental 

Transcontinental  was  a  producer  of 
crude  oil  during  the  period  of  January 
1975  through  December  1980,  and  was 
subject  to  the  Federal  petroleum  price 
and  allocation  regulations.  On  March* 
30,  1979,  the  ERA  issued  a  Notice  of 
Probable  Violation  to  Transcontinental 
alleging  $372,151.67  in  crude  oil 
overcharge  violations  from  several 
properties  it  operated.  Transcontinental 
had  filed  a  petition  in  bankruptcy  on 
October  14, 1977,  and  had  been 
adjudicated  bankrupt  on  October  5, 
1978.  The  trustee  appointed  by  the 
Bankruptcy  Court  opposed  DOE's  claim, 
but  the  United  States  District  Court  in 
Nevada  on  appeal  ruled  in  favor  of  the 
DOE.  In  re  Transcontinental  Energy 
Corp.  v.  United  States  Department  of 
Energy,  3  Fed.  Energy  Guidelines 
i  26,638  (D.  Nev.  1990),  aff'd.  950  F.2d 
733  (Temp.  Emer.  Ct.  App.  1991). 
Transcontinental's  estate  was 
insufficient  to  satisfy  completely  the 
claims  of  unsecured  creditors,  including 
the  DOE.  As  a  resuh,  DOE  received 
$231,335.32.  As  of  November  30,  1995, 
the  Transcontinental  settlement  fund 


contained  $231,335.32  in  principal  plus 
accrued  interest. 

E.  Utex 

During  the  period  of  Federal 
petroleum  price  controls,  Utex  was 
engaged  in  producing  and  selling  crude 
oil.  Utex  was  therefore  subject  to  the 
regulations  governing  the  pricing  of 
crude  oil  set  forth  at  10  C.F.R.  Parts  205, 
210,  211,  and  212  of  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations.  On  June  16,  1982,  the  ERA 
issued  a  PRO  to  the  firm  in  which  it 
alleged  that  during  the  period  from  July 
1. 1975  through  April  30,  1980,  Utex 
improperly  classified  and  priced  crude 
oil  produced  from  several  properties  it 
operated.  In  addition,  the  PRO  also 
alleged  that  Utex  disregarded  the 
current  cumulative  deficiency  rule, 
erroneously  computed  the  base 
production  control  level,  and 
erroneously  applied  the  stripper  well 
lease  exemption  to  certain  properties. 
As  a  result  of  these  violations,  the  PRO 
alleged  that  Utex  overcharged  its 
customers  by  $502,833.21.  Utex  filed  a 
Statement  of  Objections  to  the  PRO  on 
September  29.  1982.  On  February  19. 
1985,  the  OHA  issued  the  PRO  as  a  RO. 
Utex  Oil  Co..  12  DOE  T!  83,031  (1985). 
The  RO  was  affirmed  by  the  FERC.  Utex 
Oil  Co..  36  FERC  «1 61,099  (1986).  In  the 
course  of  an  appeal  to  the  United  States 
District  Court  in  Utah,  Utex  and  the 
DOE  entered  into  a  Stipulation  for 
Withdrawal  of  Appeal  and  Judgment  on 
Counterclaim  and  Order  (Stipulation). 
Accepting  the  Stipulation,  the  Court 
granted  DOE  a  judgment  against  Utex  of 
$884,794.01.  The  judgment  provided  the 
basis  for  DOE's  claim  in  the  bankruptcy 
proceeding  initiated  by  Utex  on  August 

I,  1986.  Utex's  estate  was  insufficient  to 
satisfy  completely  the  claims  of  general 
unsecured  creditors,  including  the  DOE. 
As  a  result,  DOE  received  distributions 

'totalling  $420,922.73.  As  of  November 
30.  1995,  the  Utex  settlement  fund 
contained  $420,922.73  in  principal  plus 
accrued  interest. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  15  U.S.C. 
§§4501  et  seq.:  see  also  Office  of 
Enforcement.  9  DOE  1  82,508  (1981). 


and  Office  of  Enforcement.  8  DOE 
182,597  (1981). 

We  have  considered  the  OGC's 
petitions  that  we  implement  Subpart  V 
proceedings  with  respect  to  the  five 
settlement  funds  and  have  determined 
that  such  proceedings  are  appropriate. 
The  following  section  of  this  Proposed 
Decision  and  Order  sets  forth  the  OHA's 
tentative  plan  to  distribute  these  funds. 
Before  taking  the  actions  proposed  in 
this  Decision,  we  intend  to  publicize 
our  proposal  and  solicit  comments  from 
interested  parties.  Comments  regarding 
the  tentative  distribution  process  set 
forth  in  this  Proposed  Decision  and 
Order  should  be  filed  with  the  OHA 
within  30  days  of  its  publication  in  the 
Federal  Register. 

III.  Proposed  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

We  propose  to  distribute  the  monies 
remitted  pursuant  to  the  five 
enforcement  proceedings  in  accordance 
with  DOE's  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil  Cases 
(MSRP),  51  Fed.  Reg.  27899  (August  4, 
1986),  which  was  issued  as  a  result  of 
the  Settlement  Agreement  approved  by 
the  court  In  re  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  F.  Supp.  108  (D.  Kan. 
1986).  Shortly  after  the  issuance  of  the 
MSRP,  the  OHA  issued  an  Order  that 
announced  that  this  policy  would  be 
applied  in  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
Order  Implementing  the  MSRP,  51  FR 
29689  (Augu.st  20.  1986)  (the  August 
1986  Order). 

Under  the  MSRP,  40  percent  of  crude 
oil  overcharge  funds  will  be  disbursed 
to  th«  federal  government,  another  40 
percent  to  the  states,  and  up  to  20 
percent  may  initially  be  reserved  for  the 
payment  of  claims  to  injured  parties. 
The  MSRP  also  specified  that  any  funds 
remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  will  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

In  April  1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  received  in  response  to  the 
August  1986  Order.  52  Fed.  Reg.  11737 
(April  10,  1987)  (April  10  Notice).  This 
Notice  provided  guidance  to  claimants 
that  anticipated  filing  refund 
applications  for  crude  oil  monies  under 
the  Subpart  V  regulations.  In  general, 
we  stated  that  all  claimants  would  be 
required  to  (1)  document  their  purchase 
volumes  of  petroleum  products  during 
the  August  19,  1973  through  January  27. 
1981  crude  oil  price  control  period,  and 
(2)  prove  that  they  were  injured  by  the 
alleged  crude  oil  overcharges. 


Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
unrelated  to  the  petroleum  industry, 
and  who  were  not  subject  to  the  DOE 
price  regulations  would  be  presumed  to 
have  been  injured  by  any  alleged  crude 
oil  overcharges.  In  order  to  receive  a 
refund,  end-users  would  not  need  to 
submit  any  further  evidence  of  injury 
beyond  the  volume  of  petroleum 
products  purchased  during  the  period  of 
price  controls.  See  City  of  Columbus 
Georgia,  16  DOE  \  85,550  (1987). 

The  amount  of  money  subject  to  this 
Proposed  Decision  is  $770,280.18  plus 
accrued  interest.  In  accordance  with  the 
MSRP.  we  propose  initially  to  reserve 
20  percent  of  those  funds  ($154,056.04 
plus  accrued  interest)  for  direct  refunds 
to  applicants  who  claim  that  they  were 
injured  by  crude  oil  overcharges.  We    . 
propose  to  base  refunds  to  claimants  on 
a  volumetric  amount  which  has  been 
calculated  in  accordance  with  the 
description  in  the  April  10  Notice.  That 
volumetric  refund  amount  is  currently 
$0.0016  per  gallon.  See  60  FR  15562 
(March  24,  1995). 

Applicants  who  have  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  by  the 
Stripper  Well  Settlement  Agreement 
have  waived  their  rights  to  apply  for  a 
crude  oil  refund  under  Subpart  V.  See 
Mid-America  Dairyman  Inc.  v. 
Herrington,  878  F.'2d  1448,  3  Fed. 
Energy  Guidelines  1  26.617  (Temp. 
Emer.  Ct.  App.  1989);  In  re  Department 
of  Energy  Stripper  Well  Exemption 
Litigation.  707  F.  Supp.  1267,  3  Fed. 
Energy  Guidelines  1  26,613  (D.  Kan 
1987).  Because  the  June  30,  1995. 
deadline  for  crude  oil  refund 
applications  has  passed,  we  propose  not 
to  accept  any  new  applications  from 
purchasers  of  refined  petroleum 
products  for  these  funds.  See  Western 
Asphalt  Service.  Inc.,  25  DOE  1 85,047 
(1995).  Instead,  these  funds  will  be 
added  to  the  general  crude  oil 
overcharge  pool  used  for  direct 
restitution. •» 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  80  percent  of  the  alleged 
crude  oil  violation  amounts  subject  to 
this  Proposed  Decision,  or  $616,224.14 
plus  accrued  interest,  should  be 
disbursed  in  equal  shares  to  the  states 
and  federal  government,  for  indirect 
restitution.  Refunds  to  the  states  will  be 


'A  crude  oil  refund  applicant  is  only  required  to 
submit  one  application  for  its  share  of  all  available 
crude  oil  overcharge  funds.  See.  e.g..  Emesl  A. 
Allerkatnp.  17  DOE  1 85.079  at  88,176  (1988). 
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in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement.  When  disbursed,  these 
funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Agreement. 

It  Is  Therefore  Ordered  That:  The  refund 
amounts  remitted  to  the  Department  of 
Energy  by  Brio.  Merit,  Texas  American, 
Transcontinental  and  Utex  pursuant  to 
their  respective  settlement  agreements 
or  judgments  will  be  distributed  in 
accordance  with  the  foregoing  Decision. 

(FR  Doc.  96-903  Filed  1-23-96;  8:45  am] 
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ENV  PONMENTAL  PROTECTION 

iGENCT 

:=P-0O422;  FRL-4991-«] 
=>esticldes;  Renewal  of  Agency  Information 
Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  is  coming  up  for  renewal. 
This  ICR,  Maximum  Residue  Limit 
(MRL)  Petitions  for  Pesticides  on  Food/ 
Feed  and  New  Inert  Ingredients  (ICR  No. 
0597)  will  expire  on  May  31.  1996. 
Before  submitting  the  renewal  packages 
to  the  Office  of  Management  and  Budget 
(OMB).  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  25,  1996. 
ADDRESSES:  Submit  written  comments 
identified  by  the  docket  control  number 
••OPP-0042'2"  and  ICR  number  "0597" 
by  mail  to:  Public  Response  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  directly  to  the 
OPP  docket  which  is  located  in  Rm. 
1132  of  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  a  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  or  encryption. 
Comments  and  data  will  also  be 


accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00422"  and  the  ICR  number 
"0597."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  III.  of 
this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Kramer.  Policy  and  Special 
Projects  Staff,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Mail  Code  (7501C),  401  M  St.. 
SW..  Washington.  DC  20460.  Telephone: 
(703)  305-6475.  e-mail: 
kramer.ellen@epamail.epa.gov. 

Copies  of  the  complete  ICR  and 
accompanying  appendices  may  be 
obtained  ^om  Ellen  Kramer  at  the  above 
address  or  by  contacting  the  OPP  docket 
at  the  location  under  ADDRESSES. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  each  ICR  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Sub-Set  entry  for  this  document  under 
"Rules  and  Regulations." 

I.  Information  Callection  Requests 

EPA  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Title:  Maximum  Residue  Limits 
Petitions  on  Food/Feed  and  New  Inert 
Ingredients.  ICR  No.  0597.  OMB  No. 
2070-0024.  Expiration  date:  May  31. 
1996. 

Affected  entities:  Parties  affected  by 
this  information  collection  are 
manufacturers  of  pesticide  chemicals. 

Abstract:  The  use  of  pesticides  on 
crops  often  results  in  pesticide  residues 
in  or  on  the  crop.  To  protect  the  public 
health  from  unsafe  pesticide  residues. 


EPA  sets  limits,  formerly  known  as 
tolerances,  on  the  nature  and  level  of 
residues  permitted.  EPA  is  mandated 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended,  to 
ensure  that  the  maximum  residue  levels 
likely  to  be  found  in  or  on  food/feed  are 
safe  for  human  consumption  through  a 
careful  review  and  evaluation  of  residue 
chemistry  and  toxicology  data.  In 
addition,  EPA  must  ensure  that 
adequate  enforcement  of  the  maximum 
residue  limits  (MRL)  can  be  achieved 
through  testing  by  submitted  analytical 
methods.  EPA  will  establish  an  MRL  or 
grant  an  exemption  from  the 
requirement  of  an  MRL  once  the  data 
reviewed  are  deemed  adequate. 

Burden  Statement:  This  information 
is  a  one-time  collection.  The  overall 
respondent  burden  hours  associated 
with  this  collection  has  decreased  from 
the  current  ICR  estimate  of  856,920 
hours  to  216,300  hours  per  year.  This 
change  is  the  result  of  the  decrease  in 
the  number  of  residue  petitions  per 
year.  Cost  estimates,  however,  have 
increased  due  to  more  realistic  labor 
rates  supplied  by  the  Bureau  of  Labor 
Statistics  which  reflect  more  accurately 
the  costs  borne  by  the  pesticide 
manufacturers. 

The  annual  respondent  burden  for 
this  program  is  estimated  to  average 
1,442  hours  per  response,  including 
time  for:  reading  any  instructions, 
conducting  required  studies,  compiling 
the  information/data,  completing 
paperwork,  and  storing/filing/ 
maintaining  the  data.  There  is  no  third 
party  notification  or  public  disclosure 
burden  associated  with  this  collection. 

Any  Agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
contained  in  40  CFR  part  9. 

II.  Request  for  Comments 

EPA  soUcits  comments  to: 

(i)  Evaluate  whether  the  proposed 
collections  of  information  described 
above  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 


I 


I 
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other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Send  comments  regarding  this  matter, 
or  any  other  aspect  of  this  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  docket 
under  the  ADDRESSES  unit  listed 
above. 

III.  Public  Record 

A  record  has  been  established  for  this 
action  under  docket  number  "OPP- 
00422"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  FriOday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket€tepamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  thiS' 
document. 

List  of  Subjects 

Environmental  protection  and 
Information  collection  requests. 

Dated:  December  15,  1995. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
[FR  Doc.  96-881  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  6560-6(V-F 


[PF-640;  FRL-4989-1] 

Ecoscience  Corp,;  Notice  of  Filing  of 
Pesticide  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


summary:  EPA  has  received  from  the 
Ecoscience  Corp.  a  petition  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  microbial 
pest  control  agent  Metarhizium 
anisopliae  strain  ESCl  in  and  on  all  raw 
agricultural  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-6401.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  HoUis.  Biopesticides  and 
Pollution  Prevention  Division  (7501W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
5th  Floor.  CS  #1.  2805  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-308- 
8733;  e-mail: 
hollis.linda@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
from  Ecoscience  Corp.,  377  Plantation 
St..  Worcester,  MA  01605,a  notice  of 
filing  under  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a)  for  pesticide  petition  (PP)  4F4381 
to  amend  40  CFR  part  180  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  microbial 
pest  control  agent  Metarhizium 
anisopliae  strain  ESCl  in  and  on  all  raw 
agricultural  commodities. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  |PF- 
640)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@ep)amail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  fhe 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  December  12. 1995. 

Janet  L.  Anderson 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  96-720  Filed  1-23-96:  8:45  am] 
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Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
'^ecistrations 

agency:  Environmental  Protection 
Agency 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  Voluntarily  cancel  certain 
pesticide  registrations. 


DATES:  Unless  a  request  is  withdrawn  by 
April  23,  1996,  orders  will  be  issued 
canceling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hoilins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Rm. 
216,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761:  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 


Act  (FIFR,\),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  canceled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  67 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1 .—  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 

Prortxrt  Name 

Ctiem«cal  Name 

000239-00565 

Orttx)  Rose  4  Fkxal  Dust  Formula  IV 

Methoxychlor  (2,2-t)is(p-mettK)xy phenyl)- 1,1,1-trichloroettiane  ) 

Rotenone 

Cube  Resins  other  than  rotenone 

cis-A/-Trichlorom€thylthio-4-cyclohexene-1,2-dicartx>ximide 

000239-00690 

Orttx)  Rotenone  Dust  or  Spray 

Rotenone 

Cube  Resins  other  than  roterxxie 

000239-02433 

Ortho    Tomato    and    VegetatMe    Insect 
Spray 

(Butylcaibrtyl)(6-propylp)peronyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 
Rotenone 

000239-02477 

Ortho  Tomato  VegetatJie  Garden  Dust 

Methoxychlor  (2,2-tHS(p-methoxyphenyl)-1 ,1 ,1  -trichloroethane) 

Rotenone 

Cube  Resins  ottier  than  roterxxie 

000323-00028 

Holcomb  Woodvale  Mountain  Mint  Room 
Deodorant  &  Air  Sanitizer 

Ethanol 

1 .2-Propanediol 

Alkyl*    dimethyl   benzyl   amrr>onium   chloride    •(60%C,,,    30%C,ft,    5%C|8, 

5%Cf2) 
Triethylene  glycol 

000352-00247 

Du  Pont  Karmex  Herbicide 

3-(3,4-Dichlorophenyl)- 1 , 1  -dimethylurea 

000352-00351 

Du  Pont  Krovar  11  Hertxcide 

5-Bromo-3-sec-butyl-6-methyluracil 
3-<3,4-Dichlorophenyl)- 1 , 1  -dimethylurea 

000352-00352 

Dupont  Krovar  1  Weed  Killer  (Wettabte 
Powder) 

5-Bromo-3-sec-butyl-6-methyluracil 
3-(3,4-Dichlorophenyl)-1 .1 -dimethylurea 

000352-00396 

Dupont  Benlate  DF  Fungicide 

Methyl  1  -{butylcart)amoyl)-2-benzimidazolecarbamate 

000352-00410 

4%    Bromaal    +    4%    Diuron    Granular 
Weed  Kiner 

5-Bromo-3-sec-butyl-6-methyluracil 
3-(3,4-Dichlorophenyl)-1 ,1 -dimethylurea 

000352-00411 

Dupont  40  %  Bromacil  and  40%  Diuron 
Powder 

5-Bromo-3-sec-butyl-6-methyluracil 
3-(3,4-Dichlorophenyl)-1 ,1  -dimethylurea 

000352-00440 

Dupont  Krovar  II  DF  Hert>tcide 

5-Bromo-3-sec-buty»-6-methyluracil 
3-(3,4-Dichlorophenyl)- 1 . 1  -dimethylurea 

000352  AR-77-001 8 

Du  Pont  Karmex  Weed  KiNer 

3-(3,4-Dichlorophenyl)- 1 , 1  -dimethylurea 

000352  OK-90-0001 

Dupont  KamDex  DF  Herbicide 

3-(3,4-Dichlorophenyl)- 1 , 1 -dimethylurea 

000432-00047 

Rotenone  Technical 

Rotenone 

Cube  Resins  ottier  than  roterxxie 

000432-00662 

1%  Rotenone  Dust 

Roterxjne 

Cube  Resins  ottier  than  rotenone 

000432-00665 

5%  Rotenone  (Powdered  Ciit)ft  Root) 

Rotenone 

Cube  Resins  other  ttian  rotenone 

I 
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Table  1.—  RegiS^rat-ions  ^a^  Penc 

NO  Requests  for  CANCELUvTiONh-Continued 

Registration  No. 

Product  Name 

Chemical  Name 

000432-00580 

Pyrethrins/Rotenone  Garden  Spray 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins           * 

Rotenone 

Cube  Resins  other  than  rotenone 

000432-00677 

Noxfire  'r^.seciicide  w^tt  Rotenone  EC 
5%  F.v-iuia 

Rotenone 

Cdbe  Resins  ottier  ttian  rotenone 

000432-00683 

No>''"e    nsectiCiOe  A'tr  Soierone  E"'uh 

Rotenone 

Cube  Resins  other  than  rotenone 

000432-00694 

Roienone  fy'etnnns  '-ansparent  Emul- 
sion Spray  0.006%  + 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

000432-00695 

Ultra  Tec  ■-secticide  *'••-  Rotenone/ 
Pyrethrins  "'ansparent  Emulsion 
Spray 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

000432-00697 

Ultra  Tec  Insecticide  with  Rotenone/ 
Pyrethrins  Transparent  Emulsion 
Spray 

Pyrethrins 

Rotenone 

Cutie  Resins  other  than  rotenone 

000432-00698 

Rotenone/Pyrethnns  ""-anspa-en*  Emul- 
sion Spray  0.02%  - 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

000432-00700 

Ultra  Tec  Insecr^ode  A'!'-  ":c'enGne/ 
Pyrethrins  ''a-spa^e":  £ -Pulsion 
Spray 

Pyrethrins 

Rotenone 

Cube  Resins  other  ttian  rotenone 

000432-00717 

PB-Nox  Insecticioe  aiI'.  Rotenone/PBO 
EC  4%  +  8% 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Rotenone 

Cube  Resins  other  than  rotenone 

000432-00720 

Noxfire  Insecticide  with  Rcenone  EC 
2.5% 

Rotenone 

Cut)e  Resins  ottier  than  rotenone 

000499-00129 

Whitmire  PT  585 

Bufoxypolypropylene  glycol 

1  -Naphthyl-A/-methylcart>amate 

(Butylcart)ltyl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

000499-00151 

Terminex  Aero  Term  Industrial  Insecti- 
cide 

Butoxypolypropylene  glycol 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

000769-00832 

Miller  V-75  A  Dust  containing  Rotenone 
0.75% 

Rotenone 

Cut)e  Resins  other  than  rotenone 

000769-00889 

Agrisect  Rotenone  Dust  1% 

Rotenone 

Cube  Resins  other  than  rotenone 

000769-00892 

Methoxychlor  5%  Granular 

Methoxychlor  (2,2-bis(p-mettioxyphenyl)-1 ,1,1 -trichloroethane  ) 

001021-01046 

D-Trans  Intermediate  1818 

2-Methyl-4-oxo-3-{2-propenyl)-2-cyclopenten-1-yld-trans-2,2-dimethyl- 
Methoxychlor  (2,2-bis(p-methoxyphenyl)-1, 1,1 -trichloroethane  ) 
2-Hydroxyethyl  octyl  sulfide 
(ButylcartHtyl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

001270-00232 

Zepax-ll 

2-Benzyl-4-chlorophenol 

4-tert-Amylphenol 
o-Phenylphenol 

192h 
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Table  1  .—  Registrations  with  Pending  Requests  for  Cancellation — Continued 


RegistratKXi  No. 

Product  Name 

Chemical  Name 

*                          • 

4-Chloro-3,5-xyleno< 

001270-00233 

ZEP30-A 

2-Benzyt-4-chlorophenol                        , 

4-tert-AmylphenoJ 

o-Pfienylphenol 

4-Chloro-3,5-xyleno« 

002217-00251 

Mill  and  Farm  Bin  .Spray 

Mettwxychkx  (2^-bis(p^nettioxyphenyl)-1.1,1-thctitoroethane  ) 
(Butyteafbrtyl)(6-propylpperonyl)  ether  80%  and  related  compounds  20% 
Pyrethrins 

002548-00028 

Max  m  Mill  and  Bin  Spray 

MethoxychJor  (2^-bis(p-mettioxyphenyl)-l,1,1-tnchloroethane  ) 
(Butytoart)ityl)(6-propylpf)eronyl)  ether  80%  and  related  compounds  20% 
Pyrettmns 

003125  SD-91 -0002 

Sencor  DF  75%  Dry  Flowabte  Herbicide 

1 ,2.4-Tna2in-5(4H)-one.  4-amino-6-(1 ,1-dimethylethyl)-3-(methytthio>- 

003125  SD-92-0003 

Sencor  Sdupak  Hert)ictde 

l  ,2.4-Tria2in-5(4H)-one.  4-amino^(1 . 1  -dimethylethyl)-3-(methylthio)- 

0a3a6?-00099 

New  Lemon  Scent  Spray  Surface  Dis- 
infectant 

Ethanol 

4-tert-Arnylphenol 
o-Phenylpherx)l 

004816-00051 

Cube  Resins 

Rotenone 

Cube  Resins  other  than  roterxjne 

004816-00120 

BPR  Liquid  Base 

(Buty)cart)rtyl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

Rotenone 

Cube  Resins  other  than  rotenor>e 

004816-00123 

BPR  Dust  Base 

(Butylcart»ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

Rotenone 

Cube  Resins  ottier  than  roterxjne 

004816-00166 

Roterxxie  5%  Emulsifiat)le  Insecticide 

Rotenone 

Cube  Resins  otf>er  than  rotenone 

004816-00276 

Special  Pressurized  Spray  Concentrate 
94613 

1  -Naphthyl-/V-methylcart)amate 

(Butylcart)rtyl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrettwins 

RoterxMie 

Cube  Resins  other  than  roterwne 

/V-((Trichloromethyl)thto)phthalimide 

004816-00348 

Rose  &  Floral  Spray-Residual 

1  -Naphthy»-/s/-methylcart)amate 

(Butylcart}ityl)(6-propylpiperonyl)  ettier  80%  arxj  related  compounds  20% 

Pyrethrins 

Rotenone 

Cube  Resins  ottier  than  rotenone 

^/-((Tr^chloromethy^)thlo)phthallmlde 

004816-00459 

Plant  Spray  PR.  Concentrate  Insecticide 

Pyrethrins 
Rotenone 
Cube  Resins  ottier  ttian  rotenone 

004816-00483 

Tomato  4  Vegetable  Insect  Spray 

(ButytoartHtyl)(6-propylpperonyl)  ether  80%  and  related  compounds  20% 

Pyretttrins 

Roterxjne 

Cube  Resins  ottier  ttian  rotenone 

004816-00484 

Niagara  Rotenone  Dust  Corle  345 

Rotenone 

Cube  Resins  ottier  than  rotenone 

004816-00485 

Ro-Kil  Spray  Insecticide 

Rotenone 

Cube  Resins  other  ttian  rotenone 

004816-00697 

Rotacide  EC. 

Rotenone 

010370-00207 

Orgamcide  Dip 

Pyrethrins 
Rotenone 
Cube  Resins  other  than  rotenone 

010370-00252 

Fire  Ant  Control 

Rotenone 

Cube  Resins  other  than  rotenone 

010807-00100 

Neo-San  Disinfectant  Sanitizer  Deodor- 

Ethanol 

• 

A»«yl*   dimethyl   benzyl   ammonium   chloride   *(60%C,4.   30%Ci6,   5%C,g, 
5%C,2) 

lABLt  1.—  REGISTRATIONS  WITH  PENDING  REQUESTS  FOR  CANCELLATION— Continued 


Registration  No. 


028293-00106 
028293-00183 


033955-00527 
034704  MS-82-0031 

034704  OR-84-0038 

034704  OR-88-0006 
039398-00009 
039398-00013 
039398-00028 
040510-00004 

047677-00001 

050932-00001 

059639  VA-94-0005 


Product  Name 


Unicom  Dairy  and  Beef  Cattle  Dust 

Unicom     Insecticide     with     Rotenone/ 
Pyrethrins  Emulsifiable 


Acme  Pestroy  25%  Mettioxychlor 
Clean  Crop  Methyl  P. 

Rampart  10-G  Soil  and  Systemic  Insecti- 
cide 

Dimethogon  267  EC 

Sumithion  40  WDP 

Sumithion  8E 

Sumithion  50  EC 

Disinfectant,  Food  Service  (Chlorine  -  Io- 
dine Type)  Mil-D 

Copper  Control 
Sabadilla  Pest  Control 
Payload  15  Granular 


Chemical  Name 


Alkyl*  dimethyl  ethylbenzyl  ammonium  chloride  •(68%Ci2,  32%Ci«) 

Methoxychlor  (2,2-bis(p-methoxyphenyl)-1,1,l-tnchloroethane  ) 
0,0-Dimethyl  phosphorodithloate  of  diethyl  mercaptosuccinate 

Pyrethrins 

Rotenone 

Cube  Resins  other  than  rotenone 

Methoxychlor  (2,2-bis(p-methoxyphenyl)-1,1,1-trichloroethane  ) 

0,0-Dimethyl  0-p-nitrophenyl  phosphorothioate 
CyclopropanecartX)xylic  acid,  3-(2,2-dichloroethenyl)-2,2-dimethyl-, 

0,0-Diethyl  S-((ethylthio)methyl)  phosphorodithloate 

0,0-Dimethyl  S-((methylcart)amoyl)methyl)phosphorodithioate 
0,0-Dimethyl  0-(4-nitro-rr>-tolyl)  phosphorothioate 
0,0-Dimethyl  0-(4-nitro-m-tolyl)  ptiosphorothioate 
0,0-Dimethyl  0-(4-nitro-m-tolyl)  phosphorothioate 
Potassium  iodide 

Potassium  dichloro-s-triazinetrione 

Copper  (from  triethanolamine  complex) 

Veratrine  (mixture,  Cevadine  +  Veratridine,  with  other  alkaloids) 

0,S-Dimethyl  acetylphosptioramkJothioate 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
canceling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the 'applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

TABLE  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000239 
000323 
000352 
000432 
000499 
000769 
001021 
001270 
002217 
002548 
003125 
003862 
004816 
010370 
010807 
028293 
033955 
034704 
039398 
040510 
047677 


Company  Name  and  Address 


The  Solans  Group  of  Monsanto  Co.,  Box  5006,  San  Ramon,  CA  94583. 

J.I.  Hoteomb  Mfg.  Co.,  4500  Euclid  Ave,  Cleveland.  OH  44103. 

E.  I.  Du  Pont  De  Nemours  &  Co.,  Inc.,  Barley  Mill  Plaza,  Walker's  Mill,  Wilmington,  DE  19880. 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

Whitmire  Research  Laboratories,  Inc.,  3568  Tree  Ct.,  Industrial  Blvd.  St  Louis,  MO  63122. 

Sureco  Inc.,  10012  N.  Dale  Mabry,  Suite  221,  Tampa,  FL  33618. 

Mclaughlin  Gormley  King  Co.,  8810  Tenth  Ave  North,  Minneapolis,  MN  55427. 

ZEP  Mfg.  Co.,  Box  2015,  Atlanta,  GA  30301. 

PBI/Gordon  Corp.,  do  James  Armbruster,  Regulatory  Services,  Box  014090,  Kansas  City,  MO  64101. 

Research  Products  Co.,  Div  of  McShares  Inc.,  Box  1460,  Salina,  KS  67402. 

Bayer  Corp..  Agriculture  Division,  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City,  MO  64120. 

ABC  Compounding  Co.,  Inc.,  Box  16247,  Atlanta,  GA  30321. 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

AMREP,  Inc.,  990  Industrial  Dr.,  Manetta,  GA  30062. 

Unicorn  Laboratories,  13535  Feather  Sound  Dr.,  Suite  400,  Cleanwater,  FL  34622. 

PBI/Gordon  Corp.,  c/o  James  Armbruster,  Regulatory  Sen/ices,  Box  014090,  Kansas  City.  MO  64101. 

Platte  Chemical  Co.,  Inc.,  c/o  William  M.  Mahlburg,  Box  667,  Greeley,  CO  80632. 

Sumitomo  Chemical  America,  Inc.,  c/o  Director  of  Insect  Control  &  Research  Inc..  1330  Dilton  Heights  Ave,  Baltimore.  MD  21228. 

U.S.  Army  Natick  RD&E  Center,  Attn:  SATNC-WRA  (Jerry  Jarboe),  Natick,  MA  01760. 

Argent  Chenrucal  Laboratories,  Inc.,  8702  -  152nd  Ave,  N.E.,  Redmond,  WA  98052. 
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Table  2.  —  Registrants  Requesttino  Voluntary  CANCELLATiOKH-Continued 


EPA 

Com- 
pany No. 


050932 
059639 


Company  Name  and  AcJdress 


Necessary  Orgamcs  Inc.,  One  Nature's  Way.  New  Castte.  VA  24127. 

Valent  U.S.A.  Corp..  1333  N.  California  Blvd.  Ste  600.  Walnut  Creek.  CA  94596. 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hoilins.  at  the  address  given  above, 
postmarked  before  April  23.  1996.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product{s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123. 
Vol.  56,  dated  June  26,  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 


already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  December  7. 1995. 

Frank  Sanders. 

Director,  Program  Management  Support 
Division,  Office  of  Pesticide  Programs. 
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[OPP-00424;  FRL-4992-1] 

Statement  of  Policy  Regarding 
Toxicologically  Significant  Levels  of 
Pesticide  Active  Ingredients;  Notice  of 
Availability  and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  developed  in  a 
draft  Pesticide  Regulation  (PR)  Notice 
entitled  "Toxicologically  Significant 
Levels  of  Pesticide  Active  Ingredients." 
Interested  parties  may  request  this 
document  as  described  in  the 
ADDRESSES  unit  of  this  notice. 

DATES:  Written  comments,  identified  by 
the  docket  number  ■■OPP-00424,"  must 
be  received  on  or  before  March  25,  1996. 

ADDRESSES:  The  PR  Notice  is  available 
from  Jim  Jones:  By  mail:  Registration 
Support  Branch,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  6th  Floor,  CS-1.  2800 
Crystal  Drive  North.  Arlington.  VA. 
(703)  308-8358,  e-mail: 
jones.jim@epamail.epa.gov. 

Submit  written  comments  to:  By  mail: 
Public  Docket  and  Freedom  of 
Information  5>ection,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460.  In  person,  bring  comments 


to:  Rm.  1128.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docl(et@epamail. epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCU  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCU  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00424."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  under  the 
SUPPLEMENTARY  INFORMATION 
unit  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Jones  at  the  telephone  number,  office 
location,  or  e-mail  address  listed  under 
the  ADDRESSES  unit  of  this  document. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
soliciting  comments  on  a  proposed 
policy  developed  in  a  draft  PR  Notice 
entitled  "Toxicologically  Significant 
Levels  of  Pesticide  Active  Ingredients." 
EPA's  current  policy  is  that  any  level  of 
an  impurity  that  is  also  an  active 
ingredient  in  another  pesticide  is 
considered  ■■toxicologically  significant" 
and  must  be  reported  to  EPA.  The  draft 
PR  Notice  proposes  to  change  the 
Agency's  definition  of  "toxicologically 
significant"  levels  of  active  ingredients 
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to  a  risk-based  standard.  This  Fsti«i-al 
Register  notice  announces  the 
availability  of  the  draft  PR  Notice  and 
solicits  comment  on  the  proposed 
policy.  After  reviewing  public 
comments  received,  EPA  may  make 
changes  to  the  Policy  and  revise  the 
draft  PR  Notice  prior  to  release. 

A  record  has  been  established  for  this 
action  docket  number  "OPP-00424" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dcx:ket@ep>am  ail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  December  13, 1995. 
Stephen  L.  Johnson. 
Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  96-882  Filed  1-23-96;  8:45  am) 

BILUNG  CODE  6540-50-F 


[FRL-6401-8' 

Proposed  CERCLA  Section  122(h)(1) 

Administrative  Cost  Recovery 
Sertiement  ♦c  the  City  Bumper  Site 

AGENCY:  Environmental  Protection 
Agency  ("U.S.  EPA"). 


ACTION:  Proposal  of  CERCLA  Section 
liZihjd)  administrative  cost  recovery 
settlement  for  the  City  Bumper  Site. 

SUMMARY:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  General 
Dynamics  Corporation  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  Public  Law  99-499, 
for  past  costs  incurred  in  connection 
with  a  federal  fund  lead  removal  action 
conducted  at  the  City  Bumper  Site  ("the 
Site")  located  in  Cincinnati,  Ohio.  The 
U.S.  EPA  proposes  to  address  the 
potential  liability  of  General  Dynamics 
by  execution  of  a  CERCLA  Section 
122(h)(1)  Administrative  Cost  Recovery 
Settlement  ("AOC")  prepared  pursuant 
to  42  U.S.C.  9622(h)(1).  The  key  terms 
and  conditions  of  the  AOC  may  be 
briefly  summarized  as  follows:  (1) 
General  Dynamics  agrees  to  pay  U.S. 
EPA  58.3,689.00  in  satisfaction  of  claims 
for  past  costs  incurred  at  the  Site  in 
connection  with  the  removal  and 
disposal  of  a  underground  storage  tanks 
("USTs")  and  their  contents;  (2)  General 
Dvnamics  agrees  to  waive  all  claims 
against  the  United  States  that  arise  out 
of  response  activities  conducted  at  the 
Site:  and  (3)  U.S.  EPA  affords  General 
Dynamics  a  covenant  not  to  sue  for  past 
costs  incurred  during  the  removal  action 
and  contribution  protection  as  provided 
by  CERCLA  Sections  113(f)(2)  and 
122(h)(4)  upon  satisfactory  completion 
of  obligations  under  the  Settlement. 
However  U.S.  EPA  is  free  to  pursue  any 
other  necessary  and  appropriate  judicial 
and  administrative  relief  against  General 
Dynamics.  The  Site  is  not  on  the  NPL, 
and  no  further  response  activities  at  the 
Site  are  anticipated  at  this  time.  The 
Attorney  General  has  approved  the 
Settlement. 

DATES:  Comments  on  the  proposed  AOC 
must  be  received  by  U.S.  EPA  on  or 
before  February  23,  1996. 
ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  U.S.  EPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Please  contact 
Mike  Anastasio  at  (312)  886-7951,  prior 
to  visiting  the  Region  5  office. 

Comments  on  the  proposed  AOC 
should  be  addressed  to  Mike  Anastasio, 
Office  of  Regional  Counsel,  U.S.  EPA. 
Region  5.  77  West  Jackson  Boulevard 
(Mail  Code  CS-29A),  Chicago,  Illinois 
60604. 

PQR  FURTHER  INFORMATION  CONTACT: 

Mike  Anastasio  at  (312)  886-7951,  of 
the  U.S.  EPA  Region  5  Office  of 
Regional  Counsel. 


A  30-day  period,  coHimeacing  on  the 
date  of  publication  of  this  notice,  is 
open  pursuant  to  Section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i),  for 
comments  on  the  proposed  AOC. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  notice. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency,  Region  5. 

(PR  Doc.  96-1049  Filed  1-23-96;  8:45  am) 

BILLING  CODE  6&60-50-M 


[FRL-6401-e] 

Proposed  CERCLA  Section  122(h)(1) 
Administrative  Cost  Recovery 
Settlement  for  the  N in  T^   */f-nueOump 
Site 

AGENCY:  Environmental  Protection 

Agency  ("U.S.  EPA"). 

ACTION:  Proposal  of  CERCLA  Section 

122(h)(1)  administrative  cost  recovery 

settlement  for  the  Ninth  Avenue  Dump 

Site. 

SUMMARY:  U.S.  EPA  proposes  to  address 
the  potential  liability  of  the  following 
companies  (hereinafter  referred  to  as  the 
"Settling  Parties")  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  42  U.S.C.  9601 
et  seq.,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA").  Public  Law  99-499, 
for  past  and  future  costs  incurred  at  the 
Ninth  Avenue  Dump  Site  ("the  Site") 
located  in  Gary,  Indiana:  American 
National  Can  Company;  Ashland 
Chemical  Company,  a  division  of 
Ashland,  Inc.;  Cargill,  Incorporated; 
Chamberlain  Manufacturing 
Corporation;  Crown  Cork  &  Seal  Co., 
Inc.,  and  Continental  Can  Co.;  Flint  Ink 
Corporation;  General  Electric  Company; 
J.M.  Huber  Corporation;  Mobil  Oil 
Corporation;  Monsanto  Company; 
Navistar  International  Transportation 
Corp.;  PPG  Industries,  Inc.;  Premier 
Coatings,  Inc.;  Regal  Tube  Company, 
currently  doing  business  as  Copperweld 
Chicago  Division  of  Copperweld  Tubing 
Products  Company;  RHI  Holdings,  Inc., 
as  successor  to  Rexnord,  Inc.;  Rust- 
Oleum  Corporation;  The  Sherwin- 
Williams  Company;  Valhi,  Inc.  (Chicago 
Steel  and  Wire  Division;  and  The 
Valspar  Corporation/Elliot  Paint.  The 
U.S.  EPA  proposes  to  address  the 
potential  liability  of  the  Settling  Parties 
by  execution  of  a  CERCLA  Section 
122(h)(1)  Administrative  Cost  Recovery 
Settlement  ("AOC")  prepared  pursuant 
to  42  U.S.C.  9622(h)(1).  The  key  terms 
and  conditions  of  the  AOC  may  be 
briefly  summarized  as  follows:  (1)  The 
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U.S.  EPA  would  be  reimbursed  for  all  of 
its  outstanding  past  costs  of 
$2,545,773.63  incurred  at  the  Ninth 
Avenue  Dump  Site;  (2)  the  Settling 
Parties  agree  to  reimburse  the  U.S.  EPA 
for  all  of  its  future  response  costs 
incurred  at  the  Site;  (3)  the  Settling 
Parties  agree  not  to  assert  any  claims  or 
causes  of  action  against  the  United 
States  with  respect  to  any  matters 
concerning  the  Site;  and  (4)  the  U.S. 
EPA  affords  the  Settling  Parties  a 
covenant  not  to  sue  for  past  and  future 
response  costs  and  contribution 
protection  as  provided  by  CERCLA 
Sections  113(0(2)  and  122(h)(4)  upon 
satisfactory  completion  of  their 
obligations  under  the  Settlement. 
However,  U.S.  EPA  is  free  to  pursue  any 
other  necessary  and  appropriate  judicial 
and  administrative  relief  against  the 
Settling  Parties  and  any  necessary  and 
appropriate  judicial  and  administrative 
relief  against  any  other  party.  The  Site 
is  on  the  National  Priorities  List 
("NPL"),  and  remedial  response 
activities  at  the  Site  are  continuing.  The 
Attorney  General  has  approved  the 
Settlement. 

DATES:  Comments  on  the  proposed  ACXI 
must  be  received  by  U.S.  EPA  on  or 
before  February  23.  1996. 

ADDRESSES:  A  copy  of  the  proposed 
AOC  is  available  for  review  at  U.S.  EPA, 
Region  5.77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Please  contact 
Mike  Herman  at  (312)  886-6837  or  Mike 
Anastasio  at  (312)  886-7951.  prior  to 
visiting  the  Region  5  office. 

Comments  on  the  proposed  ACX] 
should  be  addressed  to  Mike  Herman/ 
Mike  Anastasio.  Office  of  Regional 
Counsel.  U.S.  EPA.  Region  5.  77  West 
Jackson  Boulevard  (Mail  Code  CS-29A). 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Mike  Herman  at  (312)  886-6837  or  Mike 
Anastasio  at  (312)  886-7951.  of  the  U.S. 
EPA  Region  5  Office  of  Regional 
Counsel. 

A  30-day  period,  commencing  on  the 
date  of  publication  of  this  notice,  is 
open  pursuant  to  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i).  for 
comments  on  the  proposed  AOC. 
Comments  should  be  sent  to  the 
addressee  identified  in  this  notice. 
Vaidas  V.  Adamkus. 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency.  Region  5. 

|FR  Doc  95-1050  Filed  1-23-96;  8:45  am) 

BH.UNG  COOC  t8«0-60-M 


FRL-5402-3] 


CWA  303(d):  Establishment  of  Phased 
Total  Maximum  Daily  Loads  (TMDLs) 
for  Copper,  Mercury,  Nickel  and  Lead 
in  New  York-New  Jersey  Harbor 

AGENCY:  Environmental  Protection 
Agency,  Region  11. 
action:  Notice. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  Region  II  is 
hereby  issuing  final  public  notice  on  the 
establishment  of  Phased  Total 
Maximum  Daily  Loads  (TMDLs)  for 
copper  and  mercury  in  New  York-New 
Jersey  Harbor.  The  TMDLs  are  being 
established  in  cooperation  with  the 
States  of  New  York  and  New  Jersey. 
DATES:  January  24.  1996. 
ADDRESSES:  Copies  of  the 
responsivenesss  summary  and  TMDL 
support  documents  can  be  obtained  by 
writing  to  Ms.  Roselia  T.  O'Connor, 
Technical  Evaluation  Section,  U.S. 
Environmental  Protection  Agency 
Region  0.  290  Broadway.  25th  Floor. 
New  York.  New  York  10006-1866  or 
calling  (212)  637-3711. 

The  administrative  record  containing 
background  technical  information  on 
tne  TMDLs  developed  by  EPA.  in 
conjunction  with  the  States  of  NY  and 
NJ,  is  on  file  and  may  be  inspected  at 
the  U.S.  EPA,  Region  II  office  between 
the  hours  of  9:00  a.n:.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  Arrangements  to  examine  the 
administrative  record  may  be  made  by 
contacting  Ms.  Roselia  O'Connor. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Roselia  O'Connor,  telephone  (212)  637- 
3711. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

II.  Final  Determination 

I.  Background 

The  New  York-New  Jersey  Harbor  is 
geographically  defined  as  the  Hudson 
River  from  the  Tappan  Zee  Bridge 
extending  out  to  the  Outer  Harbor  and 
including  the  Harlem  River.  East  River 
to  the  Throgs  Neck  Bridge.'  Jamaica  Bay, 
Newark  Bay.  Hackensack  River  below 
the  Oradell  Dam,  Passaic  River  below 
the  Dundee  Dam.  Kill  Van  Kull.  Arthur 
Kill,  and  the  Raritan  River/Bay  below 
the  Fieldville  Dam. 

Under  the  auspices  of  the  New  York- 
New  Jersey  Harbor  Estuary  Program,  the 
States  of  New  York  and  New  Jersey  and 
EPA  joined  in  a  cooperative  effort  to 
collect  ambient  and  source  data, 
develop  a  water  quality  model  to  assess 
relative  loadings  from  all  sources 
(municipal  and  industrial  discharges, 
storm  water,  combined  sewer  overflows, 
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sediment  flux,  atmospheric  deposition 
and  tributaries),  and  develop  Total 
Maximum  Daily  Loads  (TMDLs). 

Due  to  the  interstate  nature  of  the 
New  York-New  Jersey  Harbor  and  the 
desirabiUty  of  consistency  and  equity 
among  dischargers,  the  State  of  New 
Jersey  requested  that  EPA  promulgate 
TMDLs  for  the  New  York-New  Jersey 
Harbor.  EPA  will,  therefore,  establish 
TMDLs  as  a  federal  action.  Except  for 
the  Kill  Van  Kull.  New  York  State  has 
already  implemented  the  necessary 
water  quality-based  effluent  limits  for 
waterbodies  within  the  Harbor  by 
issuing  individual  control  strategies  in 
the  form  of  modified  permits.  EPA  is 
establishing  TMDLs  for  the  remaining 
waterbodies  for  which  New  York  State 
has  not  established  TMDLs  as  well  as 
Harbor  waterbodies  in  the  State  of  New 
Jersey.  The  EPA  promulgation  will 
result  in  the  incorporation  of  TMDLs 
into  State  Water  Quality  Management 
Plans.  In  the  State  of  New  Jersey,  this 
promulgation  will  amend  the  Northeast, 
the  Lower  Raritan/  Middlesex  County 
and  the  Monmouth  County  Water 
Quality  Management  Plans.  In  New 
York  State,  this  promulgation  will 
amend  the  New  York  State  Water 
Quality  Management  Plan. 

II.  Final  Determination 

In  the  proposed  public  notice  (40  FR 
41293,  August  11.  1994).  EPA  indicated 
that  the  basis  of  the  TMDLs  was  the 
most  stringent  of  the  applicable  NJ  or 
NY  standards  for  mercury  (0.025  ng/L). 
nickel  (7.1  jig/L)  and  lead  (8.5  tig/L). 
expressed  as  the  total  recoverable  form 
of  the  metal.  Since  that  time,  EPA 
issued  an  Interim  Final  Rule  (60  FR 
22228,  May  4, 1995),  amending  the 
National  Toxics  Rule.  The  Interim  Final 
Rule  became  effective  on  April  14, 1995. 
This  rule  establishes  dissolved  criteria 
for  nickel  and  lead  in  New  Jersey.  Phase 
I  TMDLs  are  not  being  developed  for 
nickel  and  lead,  at  this  time.  Insufficent 
data  were  available  to  determine  if 
TMDLs  based  on  the  dissolved  nickel 
and  lead  criteria  were  necessary.  The 
mercury  criterion  will  continue  to  be 
expressed  as  total  recoverable  since  it  is 
a  fish  tissue  based  criterion.  The  copper 
criterion  used  to  develop  TMDLs  is  5.6 
fig/L  (expressed  as  dissolved  metal). 
This  value  is  the  most  stringent  of  the 
two  proposed  site-specific  copper 
criteria  developed  (7.9  (acute)  and  5.6 
(chronic)  jig/L  dissolved)  for  the  Harbor 
waters  (for  additional  information 
regarding  the  development  of  the  site- 
specific  copp)er  criteria,  refer  to  EPA's 
document  entitled  "Development  of  a 
Site-Specific  Copper  Criterion  for  the 
NY/NJ  Harbor  Complex  Using  the 
Indicator  Species  Procedure"). 


Based  on  ambient  monitoring  data 
and/or  water  quality  modeling  efforts, 
certain  waterbodies  within  the  Harbor 
exceed  or  are  projected  to  exceed 
applicable  water  quality  standards.  In 
such  cases,  the  Clean  Water  Act  requires 
that  the  States  calculate  the  maximum 
amount  of  the  pollutant  that  the 
waterbody  can  assimilate  and  still  meet 
ambient  water  quality  standards.  This 
amount,  called  the  total  maximum  daily 


load,  is  then  used  to  allocate  loads 
among  sources  of  pollutants.  Loads 
allocated  to  point  sources  (e.g. 
municipal  dischargers)  are  termed 
Waste  Load  Allocations  (WLAs).  Loads 
allocated  to  nonpoint  sources  (e.g. 
atmospheric  inputs)  are  termed  Load 
Allocations  (LAs). 

Waterbodies  within  the  Harbor  which 
are  known  or  projected  to  exceed 
applicable  water  quality  standards  and 


have  been  determined  to  require  TMDLs 
are  denoted  by  an  "X"  in  Table  1. 
Certain  waterbodies  in  the  Harbor  do 
not  require  TMDLs  for  all  the  metals  of 
concern.  Forthese  waterbodies,  no 
further  action  is  being  proposed.  The 
"#"  notation  indicates  that  the  need  for 
TMDLs  will  be  reassessed,  based  on 
dissolved  nickel  and  lead  criteria,  after 
the  completion  of  the  Phase  II 
monitoring  in  these  waterbodies. 


Table  1  .—Waterbodies  Needing  TMDLs 


Watertxxly 

Copper 

Mercury 

Nickel 

Lead 

Hudson  River  

X 

X 
X 

X 
X 
X 
X 
X 
.  X 
X 
X 

« 

« 
# 

Inner  Hartxx  

Outer  Hartxjr 

Arttiur  Kill/Kill  Van  Kull  

• 

East  R./Hartem  R 

Jamaica  Bay 

Raritan  River/Bay  

• 

Hackensack  R./Passaic  RTNewark  Bay  

f 

The  TMDLs  for  copper,  and  mercury 
use  a  phased  TMDL  approach.  For 
copper,  the  waterbodies  listed  in  Table 
1  exceed  applicable  water  quality 
standards  based  on  concentrations 
projected  to  occur  by  the  water  quality 
model  employed  for  this  TMDL  effort. 
Due  to  the  limited  ambient  and  loading 
data,  the  state  of  the  model  calibration 
is  uncertain  for  the  Raritan  River/Bay, 
the  Hackensack  and  Passaic  Rivers,  and 
Newark  Bay.  Based  on  the  available 
ambient  data,  it  has  been  determined 
that  existing  loads  are  adequate  to  meet 
applicable  water  quality  standards.  The 
Phase  I  TMDLs  for  these  waters  will  be 
based  on  limiting  municipal  and 
industrial  point  source  dischargers  to 
existing  loads.  Additional  data 
collection  and  modeling  for  the 
Hackensack  River.  Passaic  River, 
Newark  Bay,  Kill  Van  Kull,  Arthur  Kill, 
and  Raritan  River/Bay  will  be  required. 
Once  sufficient  data  have  been  collected 
and  the  water  quality  model  has  been 
adequately  calibrated.  Phase  II  TMDLs 
will  be  developed,  adopted  and 
implemented,  as  necessary,  by  the 
States  of  New  York  and  New  Jersey  with 
assistance  from  EPA. 

As  indicated  in  Table  1,  both  ambient 
and  model  projected  exceedances  of 
mercury  standards  occur  throughout  the 
Harbor.  Water  quality  modeling  for 


mercury  indicated  that  a  significant 
portion  of  the  total  mercury  load  was 
not  identified  by  the  monitoring 
conducted  to  support  the  TMDL  effort. 
This  load,  attributed  to  atmospheric 
deposition,  drives  exceedances  of  water 
quality  standards.  The  Phase  I  TMDLs 
for  mercury  are  based  on  freezing 
existing  point  source  loads  and  reducing 
atmospheric  deposition  loading  by  a 
portion  of  the  anticipated  levels  of 
reduction  resulting  from  the 
implementation  of  the  Clean  Air  Act. 
Additional  monitoring  and  water 
quality  modeling  will  be  conducted  to: 
reassess  the  previously  identified 
sources;  quantify  loads  from 
atmospheric  deposition  and  sediment 
flux;  recalibrate  the  mercury  water 
quality  model;  and  to  calculate  Phase  II 
TMDLs. 

Based  on  applicable  water  quality 
standards  and  an  assessment  of  loadings 
to  the  Harbor,  Phase  I  TMDLs  were 
calculated  and  allocated  among 
municipal  dischargers,  industrial 
dischargers,  combined  sewer  overflows, 
storm  water,  atmospheric,  and 
tributaries.  These  TMDLs/WLAs/LAs 
are  shown  in  Table  2. 

For  copper,  the  Phase  I  TMDLs/ 
WLAs/LAs  are  based  on  existing  loads 
from:  industrial/municipal  dischargers 
identified  as  contributing  significant 
loads  of  the  above  substances;  combined 


sewer  overflows;  storm  water 
dischargers;  atmospheric  deposition; 
and  tributary  sources. 

For  mercury.  Phase  I  TMDLs/WLAs/ 
LAs  are  based  on  existing  loads  for  all 
point  sources  and  a  projected  reduction 
in  atmospheric  loads  due  to 
implementation  of  the  Clean  Air  Act. 

The  TMDLs/WLAs/LAs  listed  in  the 
Tables  below  are  not  enforceable  permit 
limits.  The  enforceable  permit  limits  for 
municipal  and  industrial  dischargers 
will  be  developed  by  the  States  based  on 
the  WLAs  listed  below.  The  Phase  I 
effluent  limits  for  municipal  and 
industrial  dischargers  will  be  based  on 
existing  effluent  quality  and  will  be 
developed  in  accordance  with  "EPA 
Region  II's  Guidance  for  Calculating 
Permit  Effluent  Limitations  Based  on 
Existing  Effluent  Quality."  A  copy  of 
this  document  may  be  obtained  by 
contacting  the  above  mentioned  person. 

The  tables  below  identify  the  Phase  I 
TMDLs/WLAs/LAs  for  copper  and 
mercury  in  the  Harbor.  Additional 
information  regarding  the  calculation  of 
the  TMDLs/WLAs/LAs  and  a  listing  of 
the  individual  WLA  for  each  municipal 
and  industrial  discharger  may  be  found 
in  EPA's  document  entitled  "Total 
Maximum  Daily  Loads  (TMDLs)  for 
Copper,  Mercury,  Nickel  and  Lead  in 
NY-NJ  Harbor." 


m  i. 
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Table  2.— T4TM0Ls/A/VLAs/LAs  for  N«w  Yoik-N«w  J6rs«y  Harbor 


TMDL:  Copper 


MUN71ND 

QgQ        ___ 

STORM  WATER 

BOUNDARY  

ATMOSPHERIC  , 


TMOL 


Loading  Zone 

(loads  in  lbs/day 

total  recoverable 

metal) 


WLA/LA 


11.16 

17.30 

53.30 

2.73 

7.40 


91.89 


Hack/Pas/NewarV 


Kills 


31.21 
17.10 
35.10 
0.00 
46.40 


129.81 


Raritan  R/Bay 


34.85 
1.40 

42.70 
3.90 

67.60 


150.45 


TMDL:  Mercury 
[Loads  in  lbs/day  total  recoverable  metal] 


Loading  zones 

MunTind. 

CSOs' 

Stomi  waters 

Boundary' 

Atmosptieric  3 

TMDLs 

Hutlson  Rrver   

0.185 
0.183 
0.000 
0.328 
1.006 
0.274 
0.442 
0.215 

0.057 
0.034 
0.026 
0.066 
0.216 
0.106 
0.005 
0.060 

0.481 
0.007 
0.010 
0.516 
1.260 
0.119 
0.628 
0.784 

0.138 

0 

0 

0 

0 

0. 

0.003 

0.002 

0.245 
0.054 
1.139 
0.225 
0.679 
0.093 
0.328 
0.036 

1.106 

Inner  Harbor  _._ 

0278 

Outer  Harbor  

1.175 

Kins  

East  &  Harlem  R.  .._ 

Jamaica  Bay  

Rantan  Bay  ___„ 

1.135 
3.16 
0.592 
1.406 

HacK/Pas/  Newark  B 

1.097 

'  Load  includes  a  projected  1 0%  reduction. 

2  Load  incKxles  a  pfojected  30%  reduction. 

3  Load  includes  a  projected  60%  reduction. 

NOTES:  Hack/Pas/Newark-Hacker^ack  River.  Passaic  River  arxJ  Newark  Bay. 
Mun7lnd. -Municipal  anA  industrial  dischargers. 


Dated:  December  IS.  1995. 
William  MiuTynski, 

Acting  Regional  Administrator. 

(FR  Doc.  96-1052  Filed  1-23-96;  8.45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[OS  Docket  No.  95-61,  FCC  95-491] 

Annual  Assessment  of  the  Status  of 
C    --  ,^'tition  in  the  Market  for  the 
D««.¥ery  of  Video  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Second  Annual  Report  to 

Congress. 

SUMMARY:  Section  628(g)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  548(g),  requires  the 
Commission  to  repwrt  annually  to 
Congress  on  the  status  of  competition  in 
the  market  for  the  delivery  of  video 
programming.  On  December  11,  1995, 
the  Commission  released  its  second 
such  annual  report  ("1995  Report").  The 
1995  Report  provides  data  and 
information  that  summarize  the  status  of 
competition  in  the  market  for  the 
delivery  of  video  programming  and 
update  the  Commission's  first  Annual 


Assessment  of  the  Status  of  Competition 
in  the  Market  for  the  Delivery  of  Video 
Programming  ("1994  Report"), 
summarized  at  59  FR  64657  (December 
15,  1994).  The  1995  Report  is  based  on 
publicly  available  data,  RHngs  in 
various  Commission  rulemaking 
proceedings,  and  information  submitted 
by  commenters  in  response  to  a  Notice 
of  Inquiry  in  this  docket,  summarized  at 
60  FR  29533  (June  5.  1995). 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  A.  Glauberman.  Cable  Services 
Bureau  (202)  416-1184  or  Martin  L. 
Stem,  Office  of  the  General  Counsel 
(202) 418-1880. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  1995 
Report  in  CS  Docket  No.  95-61.  FCC  95- 
491,  adopted  December  7.  1995,  and 
released  December  11,  1995.  The 
complete  text  of  the  1995  Report  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  N.W.,  Washington,  D.C, 
20554,  and  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service 
("ITS,  Inc."),  (202)  857-3800,  2100  M 


Street,  N.W..  Suite  140,  Washington, 
D.C.  20037.  In  addition,  the  complete 
text  of  the  1995  Report  is  available  on 
the  Internet  at  http://www.fcc.gov/ 
Bureaus/Cable/Reports/ fcc95491.zip 

Synopsis  of  the  1995  Report 

1.  The  1995  Report  examines  the 
cable  television  industry,  other  existing 
multichannel  video  programming 
distributors  ("MVPDs"),  and  other 
existing  and  potential  competitors  to 
cable  television.  In  the  1995  Report,  the 
Commission  also  examines  market 
structure  and  competition,  measures 
horizontal  concentration  in  the  cable 
television  industry,  and  evaluates 
vertical  integration  between  cable 
television  systems  and  programming 
services.  In  addition,  the  1995  Report 
provides  information  on  issues  of  access 
to  programming  and  technical  advances. 
Finally,  the  1995  Report  assesses  the 
status  of  competition  in  the  market  for  - 
the  delivery  of  video  programming  by 
examining  the  extent  of  competition, 
evaluating  market  performance,  and 
reporting  on  existing  and  potential 
impediments  to  entry  and  competition, 
including  strategic  behavior  that  could 
deter  entry  and  regulatory,  legal,  and 
other  potential  impediments. 

»     2.  Key  Findings. 
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•  Industry  Growth — Since  the  1994 
Report,  subscriber  penetration,  average 
system  chaimel  capacity,  the  number  of 
programming  services  available, 
revenues,  expenditures  on 
programming,  and  capital  investment 
generally  have  increased  for  the  cable 
industry. 

•  Horizontal  Concentration — Since 
1994,  there  also  has  been  an  increase  in 
the  horizontal  concentration  of  cable 
multiple  system  operators  ("MSOs") 
nationwide  and  increased  regional 
"clustering"  of  cable  system  ownership. 
Although  the  cable  industry  is 
moderately  concentrated  nationally, 
local  markets  for  the  distribution  of 
multichannel  video  programming  tend 
to  be  highly  concentrated  as  measured 
by  subscribership  among  all  MVPDs. 

•  Competitive  Entry — Although  the 
percentage  of  subscribers  choosing 
competitive  alternatives  to  incumbent 
cable  operators  has  increased  since  our 
last  report,  cable  subscribership 
continues  to  dwarf  the  combined 
subscribership  of  all  other  MVPDs, 
accounting  for  91%  of  the  total. 

•  Vertical  Integration — While  the 
number  of  cable  programming  services 
has  increased  over  the  past  year,  the 
percentage  of  services  that  are  vertically 
integrated  with  cable  operators  has 
declined  slightly.  The  Commission's 
program  access  and  program  carriage 
rules,  and  its  decisions  applying  those 
rules,  seem  to  have  been  successful  in 
ensuring  that  competing  MVPDs  are 
able  to  obtain  the  programming  services 
affiliated  with  cable  MSOs. 

•  Technological  Advances — 
Technological  advances  are  occurring 
that  will  permit  MVPDs  to  increase  the 
quantity  of  service  (i.e.,  increased 
number  of  channels  using  the  same 
amount  of  bandwidth  or  spectrum 
space)  and  types  of  offerings  (e.g., 
interactive  services).  On  the  basis  of  the 
information  reported,  however,  it  is 
unclear  which  distributors  will  benefit 
the  most  from  these  technological 


advances — existing  cable  operators  or 
their  existing  and  potential  competitors. 

Ordering  Clauses 

3.  This  1995  Report  is  issued  pursuant 
to  authority  contained  in  Sections  4(i), 
4()).  403  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i),  154(j),  403 
and  548(g). 

4.  It  is  ordered  that  the  Secretary  shall 
send  copies  of  this  1995  Report  to  the 
appropriate  committees  and 
subcommittees  of  the  United  States 
House  of  Representatives  and  the 
United  States  Senate. 

Federal  Communications  Commission. 
Wiiliam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  96-959  Filed  1-23-96;  8:45  am] 
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FEDERAL  ELECTiCN 
[Notice  1996- ■■ 

Filing  Dates  'or  t^e 
Elections 


MMiSSION 


California  Special 


AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 

elections. 

SUMMARY:  California  has  scheduled 
special  elections  on  March  26  and  May 
21,  1996,  in  the  Thirty-seventh 
Congressional  District  to  fill  the  U.S. 
House  seat  vacated  by  Congressman 
Walter  Tucker. 

Committees  required  to  file  reports  in 
connection  with  the  Special  General 
Election  on  March  26  should  file  a  12- 
day  Pre-General  Report  on  March  14, 
1996.  Committees  required  to  file 
reports  in  connection  with  both  the 
Special  General  and  Special  Runoff 
Elections  to  be  held  on  May  21,  should 
no  candidate  achieve  a  majority  vote, 
must  file  a  12-day  Pre-General  Report, 
an  April  Quarterly  Report  on  April  15, 
a  12-day  Pre-Runoff  Report  on  May  9, 


and  a  Post-Runoff  Reoort  on  June  20, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobby  Werfel,  Information  Division, 
999  E  Street  NW.,  Washington,  DC 
20463,  Telephone:  (202)  219-3420;  Toll 
Free (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  in  the  Special  General  and 
Special  Runoff  Elections  and  all  other 
political  committees  not  filing  monthly 
which  support  candidates  in  these 
elections  shall  file  a  12-day  Pre-General 
Report  on  March  14,  with  coverage 
dates  from  the  close  of  the  last  report 
filed,  or  the  day  of  the  committee's  first 
activity,  whichever  is  later,  through 
March  6;  an  April  Quarterly  Rfeport  on 
April  15,  with  coverage  dates  from 
March  7  through  March  31;  a  12-day 
Pre-Runoff  Report  on  May  9,  with 
coverage  dates  from  April  1  through 
May  1;  and  a  Post-Runoff  Report  on  June 
20,  with  coverage  dates  from  May  2 
through  June  10,  1996. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  only  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  the  Special 
General  Election  shall  file  a  12-day  Pre- 
General  Report  on  March  14.  with 
coverage  dates  from  the  close  of  the  last 
report  filed,  or  the  date  of  the- 
committee's  first  activity,  whichever  is 
later,  through  March  6  and  a  Post- 
General  Report  on  April  25,  with 
coverage  dates  from  March  7  through 
April  15,  1996. 

All  political  committees  not  filing 
monthly  which  support  candidates  in 
the  Special  Runoff  only  shall  file  e  12- 
day  Pre-Runoff  Report  on  May  9,  with 
coverage  dates  from  the  last  report  filed 
or  the  date  of  the  committee's  first 
activity,  whichever  is  later,  through  May 
1,  and  a  Post-Runoff  Report  on  June  20, 
with  coverage  dates  from  May  2  through 
June  10, 1996. 


Calendar  of  Reporting  Dates  for  California  Special  Elections 

I.  If  only  the  Special  General  is  tiekl  (03/26/96),  Committees  Must  File: 


Report 


Pre-General  

April  Quarterly 

Post-General 

II.  If  Two  Elections  are  Held,  but  a  Committee  is  Involved  Only  in  the  Special  General  (03/26/96): 

Pre-General  

April  Quarterly .' 

III.  All  Committees  Involved  in  ttie  Special  General  (03/26/96)  and  Special  Runoff  (05/21/96)  Must 
File: 

Pre-General  '. 

April  Quarterty 

Pre-Runoff 


Close  of 
books* 


Regular/cer- 
tificate mail- 
ing date" 


03/06/96  03/11/96 

— Waived — 

04/15/96  04/25/96 


Filing  date 


03/06/96 
03/31/96 


03/06/96 
03/31/96 
05/01/96 


03/11/96 
04/15/96 


03/11/96 
04/15/96 
05/06/96 


03/14/96 

04/25/96 

03/14/96 
04/15/96 


03/14/96 
04/15/96 
05/09/96 


UMI 


IM 


Fpderal  Register  /  Vnl    fil    No    16   '  Wrdne'^dnv.  !nnuan-  24.  1996  /  Notices 


Federal  Register  /   Vol.  61.  No.  16  /  Wednesday,  January  24.  1996  /  Notices 


035 


Calendar  of  Reporting  Dates  for  California  Special  Elections — Continued 

I.  If  only  me  Special  General  a  held  (03/26/96).  Conrvnrttees  Must  File: 


Report 


Post-RurxjW 

IV.  AH  Committees  lnvoiv«d  in  the  Special  Runoff  (06/21/96)  Only  Must  Fie: 

Pre-Rurcti - 

Post-Runc« „ 


Close  of 
books* 


06/1(y96 

05A)1/96 
06/1(V96 


Regular/cer- 
tificate mail- 
ing date** 


06/20/96 

05A)6/96 
06/20«6 


Filing  date 


06/20/96 

05/09/96 
06/20«6 


•The  penod  be^m  with  the  close  of  t»oks  of  the  last  report  filed  t)y  the  committee.  If  the  Committee  has  filed  no  previous  reports,  the  period 
begins  with  the  date  of  the  committee's  first  activity. 
••  Reports  sent  by  reg»tered  or  certified  mail  must  be  postmarked  by  the  nf«iling  date;  othen*nse,  they  must  be  received  by  the  filing  date. 


Dated:  January  19,  1996. 
Lee  Ann  Elliott, 
Chainaaii.  Federal  Election  Commianoii. 

|FR  Doc  96-967  Filed  1-23-96;  8:45  am| 
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F E :  r  =  -      MA RfTlME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-009831-016. 

Title:  New  Zealand/United  States 
Containerline  Association. 

Parties: 

Australia-New  Zealand  Direct  Line 

Blue  Star  (North  America)  Ltd. 

Columbus  Line 

Synopsis:  The  proposed  Agreement 
revises  Article  5.2  to  provide  that  the 
parties  have  the  authority  under  the 
Agreement  to  charter  space  to  and  from 
each  other.  The  Agreement  also 
modifies  the  voting  procedures  with 
respect  to  service  contracts  and  time- 
volume  rates. 

y4gree/nenf  No.:  207-011280-001. 

Title:  Star  West  Joint  Service 
Agreement. 

Parties: 

Blue  Star  Line,  Ltd. 

Overseas  Freezer  Operations  GmbH 


Synopsis:  The  proposed  Agreement 
expands  the  geographic  scope  of  the 
Agreement  to  include  ports  in  Japan, 
Korea.  Taiwan  and  Hong  Kong.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  202-011497-001. 

Title:  Australia/United  States 
Containerline  Association. 

Parties: 

Australia-New  Zealand  Direct  Line 

Blue  Star  (North  America)  Ltd. 

Columbus  Line 

Synopsis:  The  proposed  Agreement 
revises  Article  5.2  to  provide  that  the 
parties  have  the  authority  under  the 
Agreement  to  charter  space  to  and  from 
each  other.  The  Agreement  also 
modifies  the  voting  procedures  with 
respect  to  service  contracts  and  time- 
volume  rates. 

Agreement  No.:  203-011467-001. 

Title:  APL/MOL/NLL/OOCL  Asia 
Atlantic  Alliance  Agreement. 

Parties: 

American  President  Lines.  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

Nedlloyd  Lines  B.V. 

Orient  Overseas  Container  Line.  Inc. 

Synopsis:  The  proposed  Agreement 
revises  the  geographic  scope  of  the 
Agreement  to  include  the  countries  of 
Indonesia  and  the  Philippines  in  the 
definition  of  the  "Far  East".  It  also 
clarifies  that  the  Puerto  Rico  and  Virgin 
Islands  will  be  served  by  feeder  service. 

Agreement  No.:  203-011523. 

Title:  Wallenius  Lines/HUAL  Space 
Charter  Agreement. 

Parties: 

Wallenius  Lines  AB. 

Hoegh  Ugland  Auto  Liners  A/S 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  agree  upon  the 
terms  and  conditions  by  which  the 
parties  may  charter  space  to  each  other 
on  vessels  operated  by  each  of  them  in 
the  trade  from  United  States  Atlantic 
Coast  ports  and  points  served  via  those 
ports,  on  the  one  hand,  to  ports  in 
Europe,  the  United  Kingdom  and  the 
Republic  of  Ireland  and  points  served 


via  those  ports,  on  the  other  hand.  The 
parties  may  also,  but  are  not  required  to, 
discuss  and  agree  upon  rates,  rules,  and 
conditions  of  service  in  the  trade  but  are 
not  required  to  adhere  to  any  such 
agreed  matters  except  on  a  voluntary 
basis. 

Agreement  No.:  203-011524. 

Title:  Star/Seatrade  Cooperative 
Working  Agreement. 

Parties: 

Star  West  Joint  Service 

Seatrade  Group  N.V. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  vessels 
from  one  another,  rationalize  sailings, 
discuss  and  agree  upon  rates,  charges, 
classifications,  rules,  practices,  terms  of 
service  contracts,  and  other  matters  of 
mutual  concern  in  the  trade  from  United 
States  ports  and  points  to  ports  and 
points  in  Japan,  Korea.  Taiwan  and 
Hong  Kong.  Adherence  to  any 
agreement  reached  is  voluntary. 

A^eement  No.:  203-011525. 

Title:  Navieras/Tropical  Caribbean 
Basin  Agreement. 

Parties: 

NPR.  Inc.  ("Navieras") 

Tropical  Shipping  &  Construction  Co., 
Ltd.  ("Tropical") 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space 
and  vessels  to  and  from  one  another,  to 
rationalize  sailings,  and  to  establish  a 
joint  service  in  the  trade  to  and  from  the 
Dominican  Republic  in  which  they  will 
retain  their  separate  identity  but  pool 
revenues  and  expenses.  The  parties  may 
also,  on  a  voluntary  and  non-binding 
basis,  discuss  and  agree  upon  rates,  rate 
policy,  service  items  and  any  terms  and 
conditions  of  tariffs  and  service 
contracts  in  the  trade:  (a)  Between  ports 
and  points  on  the  United  States  Atlantic 
and  Gulf  Coasts,  on  the  one  hand,  and 
ports  and  points  in  Mexico,  Central 
America,  the  North  Coast  of  South 
America  and  the  Caribbean,  on  the  other 
hand,  and  (b)  between  ports  and  points 
in  Puerto  Rico  and  the  U.S.  Virgin 
Islands,  on  the  one  hand,  and  ports  and 
points  in  Mexico.  Central  America,  the 


North  Coast  of  South  America  and  the 
Caribbean,  on  the  other  hand.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  232-011526. 

Title:  Mitsui  O.S.K.  Lines,  Ltd./ 
Hoegh-Ugland  Auto  Liners  A/S  Space 
Charter  Agreement. 

Parties: 

Mitsui  O.S.K.  Lines,  Ltd. 

Hoegh-Ugland  Auto  Liners  A/S 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  charter  space  to 
and  from  each  other  in  amounts  and 
upon  terms  as  they  may  from  time  to 
time  agree  upon,  and  to  rationalize 
sailings  in  the  trade  from  ports  in  the 
U.S.  Atlantic.  Pacific  and  Gulf  Coasts, 
on  the  one  hand,  to  ports  in  the  United 
Kingdom  and  Northern  Europe 
(Bordeaux  to  Wallhann  range),  on  the 
other  hand.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  224-200968. 

Title:  Port  of  Oakland/South  Pacific 
Container  Line  Inc.  Terminal 
Agreement. 

Parties:  I 

Port  of  Oakland  ("Port") 
South  Pacific  Container  Line,  Inc. 
("SPCL") 

Synopsis:  The  proposed  Agreement 
permits  SPCL  the  non-exclusive  rights 
to  certain  premises  at  the  Port's  Charles 
P.  Howard  Terminal.  Subject  to 
Agreement  provisions,  SPCL  will  pay  to 
the  Port  eighty  percent  of  dockage  tariTf 
charges  and  seventy  percent  of  wharfage 
tariff  charges. 

Dated:  January  18,  1996. 

By  Order  of  the  Federal  Maritime 
Conunission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  96-918  Filed  1-23-96;  8:45  am] 
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Ocean  Freight  Forwarder  License; 

Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Foruarders. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

CARGOCARE.  2508  Kings  Canyon 
Court,  Puyallup.  WA  98374,  Wendy 
Lyn  Ashby,  Sole  Proprietor 


Dawn  Freight.  Inc.,  2070  N.  W.  79th 
Avenue.  Miami.  FL  33126.  Officers: 
Alba  L.  Gallo,  President,  Gustavo 
Gallo,  Treasurer,  Luz  Zapata, 
Secretary 

International  Documents  &  Parcel 
Express.  Inc.,  8025  S.  W.  107th 
Avenue.  Suite  #306.  Miami,  FL  33173, 
Officers:  Cassar  A.  Baez,  President, 
Victor  G.  Baez.  Vice  President 

Marathon  International  Transport 
Services  LLP,  7100  Washington 
Avenue  South,  Eden  Prairie,  MN 
55344-3584,  Managing  Partner:  James 
Joseph  DeLuca 

NRIII  International,  139  Mitchell 
Avenue,  Suite  216,  South  San 
Francisco,  CA  94080,  Nicholas 
Rendon  m.  President/ Sole  Proprietor 

SUREXPRESS,  231  w.  135TH  Street, 
Gardena,  CA  90061,  Partners:  Lia  T. 
Guezille,  Fabian  Cerutti 

Expeditors  International  (Puerto  Rico) 
Inc.,  65  Infantry  Station,  San  Juan, 
Puerto  Rico  00929,  Officers:  Kevin  M. 
Walsh,  President/Director,  Mario 
Alfonso,  Treasurer,  Secretary/ 
Director. 

Dated;  January  18, 1996. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  96-919  Filed  1-23-95;  8:45  am) 

BILLING  CODE  f.'X..~~:     u 


FEDERAL  RESERVE  SYSTEM 

DFC  Acquisit'op  Corporstic"  Two,  et 
aL:  Notice  of  Applications  'c  Engage 
de  novo  m  Permissibie  Ncr,t>anking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 

1 843(c)(8))  and  §  225.21(a)  of  Regulation 

V  (12  CFR  225.21(a))  to  commence  or  to- 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\'e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
qviestiop.  whether  consimiraation  of  the 


proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  7,  1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1 .  DFC  Acquisition  Corporation  Two, 
Kansas  City,  Missouri;  to  engage  de 
novo  through  its  subsidiary,  Dickinson 
Financial  Corporation,  Kansas  City. 
Missouri,  in  making  and  servicing  loans, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

2.  Gamett  Bancshares,  Inc.,  Gamett, 
Kansas;  to  engage  de  novo  through  its 
yet  unnamed  subsidiary,  located  in 
Gamett,  Kansas,  in  title  insurance 
agency  activities,  pursuant  to 

§  225.25(b)(8l(iii)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  18. 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-904  Filed  1-23-96;  8:45  amj 

BILLING  COOE  6M0-01-f 


Holcomb  Bancorp,  Inc.  Employee 
Stock  Ownership  Plan,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16.  1996. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  lUinois 
60690: 

1.  Holcomb  Bancorp,  Inc.  Employee 
Stock  Ownership  Plan.  Holcomb, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  33  percent  of  the 
voting  shares  of  Holcomb  Bancorp,  Inc.. 
Holcomb.  Illinois,  and  thereby 
indirectly  acquire  Holcomb  State  Bank. 
Holcomb.  Illinois. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Birming. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1 .  Puget  Sound  Bancorp,  Fort 
Orchard,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Port  Orchard.  Port 
Orchard.  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  18,  1996. 
lennifer ).  lohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-905  Filed  1-23-96;  8.45  am) 
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HSBC  Holdings  pic;  Notice  to  Engage 
in  Certain  Nonbanking  Activities; 

HSBC  Holdings  pic.  London.  England, 
and  HSBC  Holdings  BV.  Amsterdam. 
The  Netherlands  (together.  Notificants). 
have  provided  notice  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Boards  RegulaUon  Y  (12  CFR 
225.23(a)(3)).  to  engage  de  novo  through 
their  wholly  owned  subsidiary,  HSBC 
Securities.  Inc.,  New  York,  New  York 
(HSI),  in  underwriting  and  dealing  in 
debt  and  equity  securities,  other  than 
interests  in  open-end  investment 
companies;  trading  futures,  options  on 
futures,  and  options  on  instruments 


eligible  for  investment  by  national 
banks,  interest  rates  and  non-U.S. 
sovereign  debt  sec^irities;  and  acting  as 
agent  in  the  syndication  of  loans. 
Notificants  propose  to  engage  in  these 
activities  throughout  the  world. 
Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  af^er  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  apphcant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass' n  v.  Board  of 
Governors.  516  F.2d  1229.  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (January  5, 
1984). 

Notificants  maintain  that  the  Board 
previously  has  determined  by  order  and 
regulation  that  the  proposed  activities 
are  closely  related  to  banking.  See  12 
CFR  225.25(b)(1);  Swiss  Bank 
Corporation,  81  Fed.  Res.  Bull.  185 
(1995);  Canadian  Imperial  Bank  of 
Commerce,  76  Fed.  Res.  Bull.  158 
(1990);  J.P.  Morgan  &■  Co.  Incorporated, 
et  ai.  75  Fed.  Res.  Bull.  192  (1989).  affd 
sub  nom.  Securities  Industries  Ass'n  v. 
Board  of  Governors  of  the  Federal 
Reserve  System,  900  F.2d  360  (DC.  Cir. 
1990);  and  Citicorp.,  73  Fed.  Res.  Bull. 
473  (1987),  affd  sub  nom.  Securities 
Industry  Ass'n  v.  Board  of  Governors  of 
the  Federal  Reserve  System,  839  F.2d  47 
(2d  Cir.).  cert,  denied.  486  U.S.  1059 
(1988).  Notificants  have  stated  that  HSI 
would  conduct  these  proposed  activities 


within  the  limitations  and  prudential 
guidelines  established  by  the  Board. 
Notificants  also  have  stated  that  HSI 
would  not  derive  more  than  10  percent 
of  its  total  gross  revenue  from 
underwriting  and  dealing  in  bank- 
ineligible  securities  over  any  two-year 
period. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  HSI  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  1843(c)(8). 
Notificants  believe  that  the  proposal 
would  produce  public  benefits  that 
outweigh  any  potential  adverse  "effects. 
In  particular.  Notificants  maintain  that 
the  proposal  would  enhance 
competition  and  enable  Notificants  to 
offer  their  customers  a  broader  range  of 
products.  Notificants  also  maintain  that 
theil-  proposal  would  not  result  in  any 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determinotion  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act.  Any  comments  or  requests  for 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
D.C.  20551,  not  later  than  February  7. 
1996.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  18, 1996. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-906  Filed  1-23-96;  8:45  am] 
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Acquisition  of  Cc^pany  Er  qaged  n 
Permissible  Nonr\- ik  -q  Activ  t  e^ 

The  organization  listed  in  this  notice 
has  given  notice  under  §  225.23(a)(2)  or 
(e)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (e))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 


pcssitric  3u verse  enects.  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  heu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
7,  1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missoiui  63166: 

1.  Mercantile  Bancorporation  Inc.,  St. 
Louis.  Missouri;  to  acquire  Metro 
Savings  Bank,  F.S.B.,  Wood  River. 
Illinois,  and  thereby  engage  in  owning 
and  operating  a  federal  savings  bank, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  18. 1996. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc  96-907  Filed  1-23-96;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early -termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  010196  and  011296 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Inc 


A.H.  Belo  Corporation,  John  S.  Hager,  Owensboro  Pubilishing  Company  

Ashtead  Group  PLC,  William  T.  Theros,  McLean  Rentals,  Inc 

Bany  Diller,  Tele-Communications,  Litjerty  HSN,  Inc 

Barry  Diller,  Savoy  Pictures  Entertainment,  Inc  ,  Savoy  Pictures  Entertainment. 

Kennetti  W.  Ford,  Weyertiaeuser  Company,  Weyertiaeuser  Company  

Bausch  &  Lomb  Incorporated,  Gregory  F.  Amette,  Arnet  Optic  Illusions,  Inc !.!!!!!!!!!!!!!!!! 

Glencore  Holding  AG,  Alumax  Inc..  Alumax  Inc  ."."""."".""""!"!!" 

The  Tnumph  Group  Holdings,  Inc.,  Teleflex  incorporated,  Teleflex  Incorporated 1.....'.!!!!."!!!!. 

URS  Corporation,  Greiner  Engineenng,  Inc.,  Greiner  Engmeenng.  Inc  

PerSeptive  Biosystems,  Inc.,  PerSeptive  Technologies  II  Corporation.  PerSeptive  Technologies  II  Corporation" 

Lowell  W.  Paxson,  Shop  at  Home,  Inc.,  Shop  at  Home,  Inc  

Ingersoll-Rand  Company,  MascoTech,  Inc.,  MascoTech,  Inc ; !.""."."!!"""!!."".""."!"!!!! 

Harsco  Corporation,  Thermadyne  Holdings  Corporation,  Coyne  Cylinder  Company 

RPM,  Inc.,  TCI.  Inc.,  TCI,  Inc  !.!.Z!"Z!ZZ!!! 

Paper  Converting  Machine  Company,  Bemis  Company,  Inc.,  Hayssen  Manufacturing  Company 

Hallmari<  Cards.  Inc..  Jay  Brinsfield,  Matthew's  Inc.  of  Delaware  

Jacob  Elle  Beaucaire  Safra,  William  Benton  Foundation,  Encyclopedia  Britannica  Holdings  Ltd 

K  N  Energy,  Inc.,  Tom  Brown,  Inc.,  Tom  Brown,  Inc ." 

Tom  Brown,  Inc.,  K  N  Energy,  Inc..  K  N  Production  Company  ..!!!!1"!""!!!!!"!I!"""!!!!!!!...II 

Bayer  AG,  Pharmacopeia,  Inc.,  Pharmacopeia,  Inc !".!"!."!..""!.."!!!!"" 

North  American  Fund  II,  L.P.,  SoftKey  International  Inc.,  Softkey  International  Inc ., !!.."."!."!"!!!" 

Summit  Ventures  IV,  LP.,  Radius,  Inc.,  Splash  Technology,  Inc '.""". 

The  S.K.  Equity  Fund,  L.P.,  Targus  Group  International,  Inc.,  Targus  Group  International.  Inc 

George  WImpey  PLC.  Tarmac  PLC,  John  McLean  &  Sons  Ltd  

Tannac  PLC,  George  Wimpey  PLC,  Wimpey  Construction  Limited  &  Wimpey  Minerals  Hold.  Ltd  """""'. 

Kenneth  R.  Thomson.  SCS/Compute,  Inc.,  SCS/Compute,  Inc  „ 

Texas  Industries,  Inc.,  Thomas  Schmindheiny  (a  Swiss  person),  PLA  Holdings,  Inc "..."!""'"""."""" 

Columbia/HCA  Healthcare  Corporation,  Osteopathic  Hospital  Founders  Association,  Osteopathic  Hospital 

Founders  Association 

Lincolnshire  Equity  Fund.  LP..  Barry  Weisfeld,  Cricket  Acquisition  Corporation "....!.!."""."."!!."""! 

Harvard  Pilgram  Health  Care.  Inc.,  Dartmouth  Hitchcock  Medical  Center,  Matttiew  Thomton  Health  Plan,  Inc  ... 

Stuart  and  Anita  Subotnick,  Kelso  Partners  IV,  LP.,  KWIZ.  Inc.,  KMAX,  Inc.,  KAXX,  Inc.  and  KBAX.  Inc  

Amwest  Insurance  Group,  Inc.,  Condor  Services,  Inc.,  Condor  Services,  Inc  


PMN  No. 


Date  termi- 
nated 


96-0559 

01/02/96 

96-0642 

01/02/96 

96-0640 

01/03«6 

96-0646 

01/03«6 

96-0650 

01/03/96 

96-0656 

01/03/96 

96-^)657 

01/03/96 

96-0658 

01/03/96 

96-0711 

01/03/96 

96-0638 

01/04/96 

96-0659 

01/04/96 

96-0660 

01/04«6 

96-0663 

01/04,96 

96-0666 

01/04/96 

96-0667 

01/04/96 

96-0668 

01/04/96 

96-0669 

01/04/96 

96-0682 

01/04/96 

96-0683 

01/04/96 

96-0684 

01/04/96 

96-0690 

01/04/96 

96-0694 

01/04/96 

96-0703 

01/04/96 

96-0718 

01/04/96 

96-0719 

01/04/96 

96-0727 

01/04/96 

96-0391 

01/05/96 

96-0551 

01/05/96 

96-0617 

01/05«6 

96-0644 

01/05/96 

96-0651 

01/05/96 

96-0652 

01/05/96 

IQIR 
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Transactions  Granted  Early  Termination  Between:  010196  and  011296— Continued 


Name  of  acquthng  person,  name  of  acquired  person,  name  of  acquired  entity 


Stwed  Tectwotogies.  inc..  Jeffrey  J.  Steiner,  FairchiW  Industries.  Inc 

Jeffrey  J  Steiner,  Shared  Tectmotogies  Inc.,  Shared  Technologies  Inc 

Natwnal  Gaming  Corp.,  Forte  Pic,  Forte  Hotels,  Inc  - - 

Paul  F.  Wallace,  Forte  Pic.  Forte  Hofels,  Inc - — 

USIF.  Real  Estate,  Forte  Pic.  Forte  Hotels.  Inc  

Texaco  Inc.,  Royal  Dutch  Petroleum  Comparry,  Shell  Western  E&P.  Inc ~ 

AIco  Standard  CorporatKKi,  Mark  E.  Hawn,  Atlanta  Legal  Coptes,  Inc  ~ 

Everett  R.  Dobson  IrrevocabJe  Family  Trust.  Telephone  and  Data  Systems.  Inc.  Voting  Trust.  Telephone  and 

Data  Systems.  Inc.  Voting  Trust  

Jeffrey  J  Steiner,  Banner  Aeorspace.  Inc..  Banner  Aerospace.  Inc  

Block  Onjg  Company,  Inc..  The  Proctor  &  Gambte  Company.  The  Proctor  &  Gamble  Company  

The  Atlantic  Foundabon.  Envoy  Corporation,  Envoy  Corporation  

Estate  of  Charles  A.  Sammons,  NACOLAH  HoWing  Corporation.  NACOLAH  Holding  Corporatkw  

HFS,  Incorporated,  Forte  pic.  Forte  Hotels.  Inc  „ •• 

LCI  International.  lnc.,,RonaW  H.  Vanderpd,  Teledlal  America.  Inc  

Brooks  Fiber  Properties,  inc.,  RonaW  H.  VanderPol,  City  Signal.  Inc 

RonaW  H.  VanderPol.  Brooks  Fiber  Properties.  Inc..  Brooks  Fiber  Properties.  Inc  

The  Chase  Manhattan  Corporation.  James  I.  Swenson.  Swenson  Family  Trust,  revocable  tnjst.  Details,  Inc 

Champion  International  Corporation.  Toufic  Aboukhater,  Lake  Supenor  Land  Company 

Vestar  Equity  Partners.  LP..  Acadia  Partners.  LP..  Pinnacle  Automation.  Inc  

Deico  Remy  International.  Inc..  Beurt  R.  SerVaas,  Power  Investments.  Inc 

Yamaha  Motor  Co..  Ltd..  RonaW  0.  Perelman.  Skeeter  Products.  Inc  


PMN  No. 


96-0664 
96-0665 
96-0706 
96-0707 
96-0708 
96-0533 
96-0627 

96-0655 
96-0675 
96-0677 
96-0696 
96-0700 
96-0705 
96-0712 
96-0720 
96-0721 
96-0723 
96-0731 
96-0736 
96-0742 
96-0744 


Date  termi- 
nated 


01/05/96 
01/05/96 
01/05«6 
01/05/96 
01/05«6 
01/11/96 
01/11/96 

01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 
01/11/96 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives.  Federal  Trade 
Commission.  Premerger  Notification 
Office.  Bureau  of  Competition.  Room 
303.  Washington.  DC.  20580  (202)  326- 
3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretory. 
|FR  Doc.  96-1043  Filed  1-23-96;  8:45  ami 
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-:F"  ■  -^'MENT  OF  HEALTH  AND 
HOMA.^  oERVICES 

Centers  for  Disease  Control  aiid 

.Prevention 

[CRADA  96-001] 

National  Institute  for  Occupational 

^,t'-i'i  and  Health  Cooperative 
Res<;arch  and  Development  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services. 
ACTION:  Notice. 

summary:  The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Centers  for  Disease  Control 
and  Prevention  (CDC),  announces  the 
opportunity  for  potential  collaborators 
to  enter  into  a  Cooperative  Research  and 
Development  Agreement  (CR.\DA)  to 
develop  a  direct  reading  immunoassay 
device  for  monitoring  human  urinary 
metabolites  of  the  herbicide,  alachlor. 
Humans  metabolize  alachlor  in  such  a 


way  as  to  produce  a  set  of  chemically 
altered  compounds  (metabolites)  that 
are  more  easily  excreted,  primarily  in 
urine.  By  determining  the  level  of  these 
metatiolites  in  urine  of  workers  who  are 
at  risk  for  exposure  to  alachlor,  an 
assessment  of  exposure  can  be  made. 
The  device  that  CDC  wants  to  have 
developed  would  allow  rapid  and  easy 
determination  of  urinary  metabolite 
levels,  thus  allowing  intervention 
procedures  to  be  implemented. 

It  is  anticipated  that  all  inventions 
which  may  arise  from  the  CRADA  will 
be  jointly  owmed.  The  collaborator  with 
whom  the  CRADA  is  made  will  have  an 
option  to  negotiate  an  exclusive  or  non- 
exclusive royalty-bearing  license.  The 
CRADA  will  be  executed  for  a  2-year 
period  with  the  possibility  of  renewal 
for  another  2-year  period. 

Because  CRADAs  are  designed  to 
facilitate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  much 
freedom  is  given  to  Federal  agencies  in 
implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA;  CDC 
may  provide  staff,  facilities,  equipment 
and  supplies  to  the  project.  There  is  a 
single  restriction  in  this  exchange:  CDC 
MAY  NOT  PROVIDE  FUNDS  to  the 
other  participants  in  a  CRADA. 

This  opportunity  is  available  until 
February  23,  1996.  Respondents  may  be 
provided  a  longer  period  of  time  to 
furnish  additional  information  if  CDC 
finds  this  necessary. 

FOR  FURTHER  INFORMATION: 


Technical:  R.  DeLon  Hull.  Ph.D.  or  J. 
Patrick  Mastin,  Ph.D.,  Division  of 
Biomedical  and  Behavioral  Sciences, 
National  Institute  for  Occupational 
Safety  and  Health,  CDC,  4676  Columbia 
Parkway,  Mailstop  C-26,  Cincinnati, 
Ohio  45226,  Telephone  513-533-8122 
and  513-533-8399,  Fax  513-533-8510. 

Business:  Theodore  F.  Schoenbom, 
Technology  Transfer  Coordinator, 
National  Institute  for  Occupational 
Safety  and  Health,  CDC,  4676  Columbia 
Parkway,  Mailstop  R-2,  Cincinnati, 
Ohio  45226,  Telephone  513-841-4305, 
Fax  513-841-4500. 

SUPPLEMENTARY  INFORMATION:  The  direct 
reading  device  should  be  similar  to 
home  pregnancy  test  kits  and  suitable 
for  use  by  the  worker  or  a  local  health 
care  professional.  For  instance  a  test 
strip  made  of  an  absorbent  material  such 
as  chromatography  paper  would  be  held 
in  the  urine  stream  or  dipped  in  a 
sample  of  urine  and  the  urine  allowed 
to  wick  up  the  strip.  The  presence  and 
approximate  concentration  of  the 
metabolite  would  be  visualized  as,  for 
instance,  a  color  change  (as  with  pH  test 
paper)  or  the  appearance  of  a  color  band 
at  a  height  indicative  of  the 
concentration  of  the  metabolite.  The 
concentration  of  metabolite  could  then 
be  estimated,  for  example,  from  a 
gradient  scale  imprinted  on  the  device 
or  by  comparison  to  a  visual  standard. 
Urine  from  herbicide  applicators  being 
screened  during  NIOSH  field  studies 
will  be  used  to  test  the  strips  as  they  are 
being  developed. 

The  device  should  meet  the  following 
requirements: 


UMI 


Requires  no  special  expertise  to  vise, 
so  that  workers  or  their  local  health 
professionals  can  use  the  device. 

Be  immunoassay-based,  in  order  to 
get  sufficient  sensitivity  and  selectivity. 

Be  self-contained,  i.e.,  does  not 
require  any  instrumentation  for 
analysis. 

Be  produced  easily  and  inexpensively 
and  be  readily  available  to  workers. 

Applicants  will  be  judged  according 
to  the  following  criteria: 

1.  Adequacy  and  technical 
capabilities  to  develop  the  desired 
technologies  and  product; 

2.  Ability  to  develop,  produce, 
market,  and  support  the  device;  and 

3.  Ability  to  complete  the  CRADA  in 
a  timely  fashion. 

This  CRADA  is  proposed  and 
implemented  under  the  1986  Federal 
Technology  Transfer  Act:  Public  Law 
99-502. 

The  response  must  be  made  to: 
Theodore  F.  Schoenbom,  Technology 
Transfer  Coordinator,  National  Institute 
for  Occupational  Safety  and  Health, 
CDC,  4676  Columbia  Parkway,  Mailstop 
R-2,  Cincinnati,  Ohio  45226  Telephone 
513-841-4305,  Fax  513-841^500. 

Dated:  January  17,  1996. 
Linda  Rosenstock, 

Director,  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(PR  Doc.  96-950  Filed  1-23-96;  8:45  am) 

BILUNG  CODE  4163-19-P 


Food  and  Di'ug  AdrnmiStrauon 
[Docket  No.  950-0166] 

QuaiiTy  Assv.'ar'ce  P-ogram  Audits  and 
Inspec'ions  CC'-npilance  Pohcy  Guide: 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  the 
availability  of  a  revised  Compliance 
Policy  Guide  (CPG)  7151.02  entitled 
"FDA  Access  to  Results  of  Quality 
Assurance  Program  Audits  and 
Inspections."  This  revised  CPG  provides 
general  policy  and  guidance  to  FDA 
field  and  headquarters  staff  (engaged  in 
the  inspection  and  investigation  of  any 
regulated  entity)  regarding  routine 
access  to  review  reports  or  copying  of 
records  that  result  from  the  entity's 
audits  and  inspections  of  a  written 
quality  assurance  program. 
ADDRESSES:  CPG  7151.02  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 


anH  Dnjg  Administration,  rm.  1-23, 
12420  Parklavm  Dr.,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
M.  Chin,  Office  of  Enforcement  (HFC- 
230).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-827-0410. 
SUPPLEH^ENTARY  INFORMATION:  FDA  haS 
revised  CPG  7151.02  entitled  "FDA 
Access  to  Results  of  Quality  Assurance 
Program  Audits  and  Inspections."  This 
CPG  was  revised  to  provide  general 
policy  and  clearer  guidance  to  FDA  field 
and  headquarters  staff  (engaged  in  the 
inspection  and  investigation  of  any 
regulated  entity)  regarding  routine 
access  to  review  reports  or  copying  of 
records  that  result  from  the  entity's 
audits  and  inspections  of  a  written 
quality  assurance  program. 

The  statements  made  in  CPG  7151.02 
are  not  intended  to  bind  the  courts,  the 
public,  or  FDA,  or  to  create  or  confer 
any  rights,  privileges,  immunities,  or 
benefits  on  or  for  any  private  person, 
but  are  intended  merely  for  internal 
FDA  guidance. 

Dated:  lanuary  3,  1996. 

Gary  Dykstra 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  96-940  Filed  1-23-96;  8:45  am] 

BILLING  CODE  4160-01-F 


[Docket  No   950-0386^ 

Guidance  for  inaustry   Content  and 
Format  of  Investigationa   New  Drug 
Applications  (IND  s)  *q'  P*^^ase  1 
Studies  of  Drugs,  inc^ud-ng  Well- 
Charactenzed  Therapeut  c, 
Biotechnology-Derivec  P'oducts; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  the 
availability  of  a  guidance  entitled 
"Guidance  for  Industry;  Content  and 
Format  of  Investigational  New  Drug 
Applications  (IND's)  for  Phase  1  Studies 
of  Drugs.  Including  Well-Characterized. 
Therapeutic.  Biotechnology-derived 
Products."  The  guidance  clarifies  data 
requirement  issues  related  to  the  initial 
entry  of  an  unapproved  drug  into 
human  studies  in  the  United  States.  The 
guidance  is  intended  to  expedite  the 
entry  of  new  drugs  into  clinical  studies 
by  eliminating  ambiguities  in  IND 
requirements  and  by  decreasing 
inconsistencies  in  IND  reviews. 


DATES:  Written  comments  on  the 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"Guidance  for  Industry;  Content  and 
Format  of  Investigational  New  Drug 
Applications  (IND's)  for  Phase  1  Studies 
of  Drugs,  hicluding  We  11 -Characterized, 
Therapeutic,  Biotechnology-derived 
Products"  to  the  Consumer  Affairs 
Branch  (formerly  the  CDER  Executive 
Secretariat  Staff),  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  or 
the  Congressional  and  Consumer  Affairs 
Branch,  Center  for  Biologies  Evaluation 
and  Research  (HFM-12),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-594-1800  or  800-835-4709.  Send 
two  self-addressed  adhesive  labels  to 
assist  the  offices  in  processing  your 
requests.  A  copy  of  the  guidance 
document  is  also  available  from  CDER's 
FAX  On  Demand.  To  obtain  a  copy  from 
FAX  On  Demand,  call  1-800-342-2722 
or  locally  301-827-0577.  An  electronic 
version  of  the  guidance  document  is 
also  available  via  Internet.  Requesting 
persons  should  connect  to  the  CDER  file 
transfer  protocol  (FTP)  server 
(CDVS2.CDER.FDA.GOV)  using  the  FTP 
protocol.  The  guidance  is  available  in 
WordPerfect  versions  5.2  and  6.0. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Lumpkin,  Center  for  Drug 
Evaluation  and  Research  (HFD-2),  Food 
and  Drug  Administration,  1451 
Rockville  Pike,  Rockville,  MD  20852, 
301-594-6740,  or  Rebecca  Devine, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-10),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-0373. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  entitled  "Guidance  for 
Industry;  Content  and  Format  of 
Investigational  New  Drug  Applications 
(IND's)  for  Phase  1  Studies  of  Drugs. 
Including  Well-Characterized. 
Therapeutic,  Biotechnology-derived 
Products."  Any  use  in  humans  in  the 
United  States  of  a  drug  product  not 
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previously  authorized  for  marketing  in 
the  United  States  first  requires  the 
submission  of  an  IND  to  FDA.  FDA 
regulations  in  §§  312.22  and  312.23  (21 
CFR  312.22  and  312.23)  contain  the 
general  principles  underlying  the  IND 
submission  and  the  general 
requirements  for  an  IND's  content  and 
format.  This  guidance  clarifies  these 
requirements  related  to  the  initial  entry 
of  an  unapproved  drug,  including  well- 
characterized,  therapeutic, 
biotechnology-derived  products. 

Because  ot  the  manufacturing  and 
toxicologic  differences  between  well- 
characterized,  therapeutic, 
biotechnology-derived  products  and 
other  biologic  products,  the  guidance 
only  applies  to  drugs  that  are  not  also 
biologies  and  to  well-characterized, 
therapeutic,  biotechnology-derived 
biologic  products.  For  products  not 
covered  by  the  guidance  the  center 
responsible  for  the  product  should  be 
contacted  for  guidance. 

The  requirements  in  §§  312.22  and 
312.23  permit  a  great  deal  of  flexibility 
in  the  amount  and  depth  of  data  to  be 
submitted  in  an  IND.  depending  in  large 
part  on  the  phase  of  the  investigation 
and  the  specific  human  testing 
proposed.  In  some  cases,  the  extent  of 
that  flexibility  and  the  limited  data 
needed  has  not  been  appreciated.  FDA 
believes  that  clarification  of  these 
requirements  will  decrease  the 
submission  of  unnecessary  data  and 
help  expedite  the  entry  of  new  drugs 
into  clinical  testing  by  increasing 
transparency  and  reducing  ambiguity 
and  inconsistencies.  These  clarifications 
will  reduce  the  amount  of  information 
ordinarily  submitted  in  an  IND,  yet 
continue  to  provide  the  agency  with  the 
data  it  needs  to  assess  the  safety  of  the 
proposed  Phase  1  study. 

Tne  most  significant  clarifications 
contained  in  the  guidance  are  FDA's 
willingness  to  accept  an  integrated 
summary  report  of  toxicology  findings 
as  initial  support  for  human  studies 
based  upon  unaudited,  draft, 
toxicological  reports  of  completed 
animal  studies,  as  well  as  specific 
manufacturing  data  that  FDA  will 
accept  as  appropriate  for  a  Phase  1 
study.  This  guidance  applies  equally  to 
both  commercial  and  individual 
investigator  sponsors  of  IND's. 

As  part  of  tne  President's  Reinventing 
Government  Initiative,  FDA  has  been 
reviewing  its  regulatory  processes  to 
determine  which  requirements  could  be 
reduced  or  eliminated  without  lowering 
health  and  safety  standards.  These 
clarifications  of  the  IND  requirements 
have  been  identified  during  this  review 
and  should  significantly  reduce  the 
burden  on  industry  regarding  data 


submitted  in  Phase  1  IND's  without 
sacrificing  the  quality  of  FDA's  review 
of  the  IND. 

In  addition  to  this  guidance,  FDA  is 
preparing  an  advance  notice  of 
proposed  rulemaking  (ANPR)  that  will 
describe  proposed  revisions  to  the  IND 
regulations  that  FDA  is  contemplating  to 
facilitate  further  the  entry  of  drugs  into 
clinical  studies  so  that  safe  and  effective 
drugs  can  be  made  available  in  the 
Un'ted  States  more  quickly.  The  ANPR 
is  expected  to  be  published  in  the  first 
quarter  of  1996  and  will  address  the 
possibility  of:  (1)  A  specific  single  dose 
IND  with  limited  data  requirements  and 
(2)  reducing  or  eliminating  the  IND 
submission  requirements  for  individual 
investigators  who  would  like  to  use 
products  already  in  Phase  2  of 
commercial  development. 

Although  this  guidance  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  industry,  it  does  represent 
the  agency's  current  thinking  on  data 
requirement  issues  related  to  the  initial 
entry  of  an  unapproved  drug  into 
human  studies  in  the  United  States. 

Although  the  guidance  is  being 
implemented  immediately  because  it 
merely  clarifies  existing  regulations  and 
is  expected  to  reduce  the  data 
submission  burden  on  the  industry, 
FDA  is  soliciting  comments  on  the 
guidance  that  will  be  taken  into  account 
in  making  further  revisions  or 
clarifications  to  the  IND  process.  FDA  is 
particularly  interested  in  comments  on 
how  the  guidance  could  be  extended  to 
cover  biological  products  other  than 
well-characterized,  therapeutic, 
biotechnology-derived  products  or 
whether  a  separate  guidance  should  be 
developed  for  those  products. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  lanuary  8,  1996. 
William  B.  Sdiultz, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  96-943  Filed  1-23-96;  8:45  am) 

BILUNa  COM  41«>-01-F 


^p, -,«„  '  -ro  financing  .Adfr^inistratJon 

Public  lnfo'-"-i<j!iO'^  C    Mection 
Requiremer-ts  SuOrr,,  tec  'o'  Public 
CoHWWnt  ami  ftecommenoations 

AOiNCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Medical  Evidence  Report 
Medicare  Entitlement  and/or  Patient 
Registration;  Form  No.:  HCFA-2728; 
Use:  This  form  captures  the  necessary 
medical  information  required  to 
determine  Medicare  eligibility  of  an  end 
stage  renal  disease  claimant.  It  also 
captures  the  specific  medical  data 
required  for  research  and  policy 
decisions  on  this  population  as  required 
by  law.  Frequency:  Annually;  Affected 
Public:  Individuals  or  households, 
business  or  other  for-profit,  not-for- 
profit  institutions;  Number  of 
Respondents:  60,000;  Total  Annual 
Hours  Requested:  25,200. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Sta^,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 
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Dated:  )anuary'46, 1996 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 

Staff.  Office  of  Financial  and  Human 

Resources. 

(FR  Doc.  96-910  Filed  1-23-96;  8:45  am) 

BILLING  CODE  4120-03-P 


Natsona'  inst^tjtes  of  Health 

Nat-o'^a;  Cancer  institute    Notice  of 
Meet!'-g 

Notice  is  hereby  given  of  the  meeting 
of  the  National  Canter  Institute  Board  of 
Scientific  Advisors  Cancer  Centers 
Program  Working  Group,  January  24-25, 
1996  at  the  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  January  24,  from  8:00  am  to 
1:30  pm  for  overview  and  discussion  of 
the  Institute's  Cancer  Centers 
Extramural  Program. 

The  meeting  will  be  closed  to  the 
public  on  January  24,  from  1:30  pm  to 
approximately  7:00  pm  and  on  January 
25  and  8:30  am  to  adjournment  for 
discussion  of  confidential  issues 
relating  to  the  review,  discussion  and 
evaluation  of  individual  programs  and 
programs  and  projects  conducted  by  the 
Cancer  Centers  Extramural  Program. 
These  discussions  will  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Information  pertaining  to  the  meeting 
may  be  obtained  from  Dr.  Paulette  Gray, 
Executive  Secretary,  National  Cancer 
Institute  Board  of  Scientific  Advisors, 
National  Cancer  Institute,  6130 
Executive  Blvd.,  EPN,  Rm.  600. 
Bethesda,  MD  20892,  (301-496-4218). 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations  should 
contact  Dr.  Paulette  Gray  in  advance  of 
the  meeting. 

Dated;  January  18, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  96-1129  Filed  1-23-96;  8:45  am) 
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f^Btions!  P^e  Institute  et  a!.*  .Amended 
Notice  ot  Meetings 

Due  to  the  partial  shutdown  of  the 
Federal  Government,  notice  is  hereby 
given  of  changes  and/or  postponements 
in  the  following  meetings,  as  previously 
advertised  in  the  Federal  Register. 

1.  National  Eye  Institute 

National  Advisory  Eye  Council 
(NAEC)  was  to  have  convened  at  8:30 
a.m.,  January  25,  1996,  Executive  Plaza 
North.  Conference  Room  G,  6130 
Executive  Boulevard,  Bethesda,  MD,  as 
published  in  the  Federal  Register  on 
December  20, 1995,  (60  FR  244  65661). 
The  meeting  has  been  changed  to  March 
7,  Executive  Plaze  North,  Conference 
Room  H.  As  previously  advertised,  the 
meeting  will  be  open  from  8:30  a.m.  to 
approximately  11:30  a.m.,  and  will  be 
closed  from  11:30  a.m.  to  adjournment. 

2.  National  Institute  on  Aging 

National  Advisory  Council  on  Aging 
was  to  have  convened  on  February  1 
and  February  2,  1996,  National 
Institutes  of  Health,  Building  31, 
Conference  Room  6,  Bethesda,  MD,  as 
published  in  the  Federal  Register  on 
December  7,  1995.  (60  FR  235  62871). 
The  meeting  has  been  changed  to  a  one- 
day  teleconference  on  February  1,  same 
location.  The  meeting  will  be  open  from 

1  p.m.  to  2  p.m.,  and  will  be  closed  from 

2  p.m.  to  adjournment. 

3.  National  Institute  of  Allergy  and 
Infectious  Diseases 

National  Advisory  Allergy  and 
Infectious  Diseases  Council  (NAAIDC) 
and  its  Subcommittees,  were  to  have 
convened  at  8  a.m.,  January  29,  1996,  as 
published  in  the  Federal  Register 
December  7,  1995,  (60  FR  235  62871). 
— ^The  closed  sessions  of  the 

subcommittee  meetings,  scheduled  for 
January  29,  8  a.m.  to  1  p.m.  are 
canceled. 
— The  open  session  of  the  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  was  to  have  convened 
on  January  30  at  8:30  a.m.,  but  has 
been  changed  to  January  29, 10  a.m. 
to  1  p.m.,  National  Institutes  of 
Health,  Building  31,  Conference  Room 
6. 

As  previously  advertised  in  the 
Federal  Register,  the  meeting  of  the  full 
Council  will  be  open  to  the  public  on 
January  29,  Conference  Room  6,  from  1 
p.m.  to  3:30  p.m.,  and  will  be  closed 
from  3:30  p.m.  to  recess.  The  NAAIDC 
Allergy  and  Immunology  Subcommittee 
will  be  open  to  the  public  on  January 
30,  Conference  Room  8,  8:30  a.m.  to 
adjournment.  The  NAAIDC  Acquired 
Immunodeficiency  Syndrome 


Subcommittee  will  be  openio  the 
public  on  January  30,  8  a.m.  to  recess, 
and  on  January  31,  8  a.m.  to 
adjournment,  Executive  Board 
Conference  Room,  Natcher  Building. 

Dated:  January  19, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-1131  Filed  1-23-96;  8:45  am) 

BILUNG  CODE  4140-01-M 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Mental  Health 
Council  of  the  National  Institute  of 
Mental  Health  for  January  1996. 

The  meeting  will  be  open  to  the 
public,  as  indicated,  for  discussion  of 
NIMH  policy  issues  and  will  include 
current  administrative,  legislative,  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  below 
in  advance  of  the  meeting. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  4,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  a  portion  of 
the  Council  will  be  closed  to  the  public 
as  indicated  below  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301. 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  January  29, 1996. 

Place:  Conference  Rooms  G  and  H, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Open:  January  29,  9  a.m.  to  12  p.m. 

Qosed:  January  29. 1  p.m.  to  adjournment. 

Contact  Person:  Carolyn  Strete.  Ph.D.. 
Executive  Secretary.  Parklawn  Building, 
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Room  9-105.  5600  Fishers  Lane.  Rockville. 
MD  20857.  Telephone;  301.  443-3367. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  f)artial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281.  93.282) 

Dated:  January  19,  1996. 
Susan  K.  Feldman. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  96-1128  Filed  1-23-96;  8:45  ami 

MUJNO  COOe  4140-01-M 


3  £  p  ^  p  '  M  E  N  '  OF  HOUSING  AND 
„PBiS  reVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  FR-2M2-N-03] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  March  25.  1996. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
4240.  Washington,  D.C.  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0846 
(this  is  not  a  toll-free  number)  for  copies 
of  the  proposed  forms  and  other 
available  documents. 
SUPf>t.EMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  colle<;tion  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  electronic  submission 
of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  and  Indian 
Housing  Drug  Elimination  Program, 
Application  and  Reporting. 

0^4B  Control  Number,  if  applicable: 
2577-0124. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  is  necessary  so  that  eligible 
applicants  can  submit  applications/ 
plans  to  HUD  for  review  and  approval 
for  grant  funds  for  this  Program. 
Grantees  must  provide  HUD  with  a 
semi-annual  program  report  which 
evaluates  the  grantee's  progress  against 
its  plan. 

Agency  forms  numbers,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  State  or 
local  governments;  Non-profit 
institutions. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  800  respondents, 
annually,  45  average  hours  per 
response,  95.400  hours  for  a  total 
reporting  burden. 

Status  of  the  proposed  information 
collection:  Extension,  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated;  December  18, 1995. 
Kevin  Emanuel  Marchman, 
Deputy  Assistant  Secretary  for  Distressed  and 
Troubled  Housing. 

|FR  Doc.  96-968  Filed  1-23-96;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-1430-00] 

Emergency  Closure  of  Public  Lands; 
Churchill  County,  Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  This  notice  amends  the 
emergency  closure  notice  published  in 
the  Federal  Register  on  February  1, 
1991.  Vol.  56.  No.  22,  for  the  closure  of 
approximately  24,246  acres  of  public 
lands  located  adjacent  to  Bravo-16. 
Bravo-17  and  Bravo-19  Bombing  Ranges 
respectively.  The  February  1  notice 
describes  those  lands  that  remained 
contaminated  with  ordnance  following 
the  final  sweep  and  disposal  effort  by 
the  U.S.  Navy.  The  notice  states  that  the 
24.464  acres  are  closed  to  public  access 
from  the  date  of  publication  of  the 
nodce  in  the  Federal  Register  until 
further  notice.  This  notice  opens 
approximately  32  acres  of  previously 
closed  public  lands  near  Bravo-19 
Bombing  Range. 

SUMMARY:  In  order  to  facilitate  public 
access  through  an  existing  roadway 
which  traverses  contaminated  and 
closed  lands  east  of  Bravo-19.  U.S.  Navy 
experts  cleared  and  fenced  a  swath  of 
land  100  feet  on  either  side  of  the 
existing  roadway  for  a  distance  of  7,000 
feet.  The  U.S.  Navy  has  indicated  in 
writing  that  the  lands,  containing  32 
acres,  have  been  rendered  safe  by  the 
Explosive  Ordnance  Detachment  (EOD). 
The  fenced  area  will  also  be  swept  on 
a  monthly  basis  by  the  Navy  personnel 
to  ensure  continued  public  safety.  The 
public  lands  affected  by  this  amended 
notice  are  within  the  following 
described  area: 

Mt.  Diablo  Meridian 

T.  15N..R.  30E.. 
Sec.  1,  lots  3  and  4.  SWV4NEV4, 
SEV«NWV«,  NWV«SEV«. 

Mt.  Diablo  Meridian 

T.  16N.,R.  30  E., 
Sec.  35,  E'/2SWV4. 

DATES:  This  amendment  goes  into  effect 
on  February  7, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Phillips,  Area  Manager,  Lahontan 
Resource  Area,  Carson  City  District. 
1535  Hot  Springs  Road,  Suite  300. 
Carson  City.  Nevada,  telephone  (702) 
885-6000. 

SUPPLEMENTARY  INFORMATION:  The 
opening  of  the  above  described  lands  to 
public  access  in  no  way  affects  the  other 
public  lands  closed  by  the  February  1, 
1991  notice,  issued  pursuant  to  the 
regulations  under  43  CFR  8364.1. 

Dated  lanuary  18, 1996. 
fames  M.  Phillips, 

Area  Manager.  Lahontan  Resource  Area. 
|FR  Doc.  96-951  Filed  1-23-96;  8:45  am| 
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[NV-030-56-1 990-02,  N36-^6-003P] 

Notice  of  Intent  to  Prepare  an 
E-vi'-onmentai  impact  Statement  on  an 
--v.e"-2ea  P'ar  of  Operations  for 
Kpnrecott  RawhiOe  Mmmg  Company 
.r;  Minera:  Cou^ry,  Nevada:  and  Notice 
of  Scopma  Period  and  Public  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Carson  City  District  Office. 
SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  43  CFR  Part  3809,  the 
Bureau  of  Land  Management  will  be 
directing  the  preparation  of  an 
Environmental  Impact  Statement  to  be 
produced  by  a  third-party  contractor  on 
the  impacts  of  a  proposed  amended  Plan 
of  Operations  for  expansion  of  the 
existing  Denton-Rawhide  Mine,  an 
open-pit  heap  leach  gold/silver  mine 
operated  by  Kennecott  Rawhide  Mining 
Company,  in  Mineral  County,  Nevada. 
The  Bureau  invites  comments  on  the 
scope  of  the  analysis. 
EFFECTIVE  DATES:  An  open-house 
meeting  will  be  held  February  15,  1996, 
from  4  p.m.  to  7  p.m..  at  the  Bureau  of 
Land  Management.  Carson  City  District 
Office.  153^  Hot  Springs  Road.  Carson 
City,  NV  to  allow  the  public  an 
opportunity  to  identify  issues  and 
concerns  to  be  addressed  in  the 
Environmental  Impact  Statement. 
Representatives  of  Kennecott  Rawhide 
Mining  Company  will  be  available  to 
answer  questions  about  the  amended 
Plan  of  Operations.  Additional  scoping 
meetings  may  be  held  as  appropriate. 
Written  comments  on  the  Plan  of 
Operations  and  the  scope  of  the 
Environmental  Impact  Statement  will  be 
accepted  until  March  1.  1996. 

A  Draft  Environmental  Impact 
Statement  is  expected  to  be  completed 
by  late  spring  1996  and  made  available 
for  public  review  and  comment.  At  that 
time  a  Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  will  be 
published  in  the  Federal  Register.  The 
comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
60  days  from  the  date  the  Notice  of 
Availability  is  published 
FOR  FURTHER  INFORMATION  CONTACT: 
Scoping  comments  may  be  sent  to: 
District  Manager.  Bureau  of  Land 
Management,  1535  Hot  Springs  Road, 
Carson  City,  NV  89706.  ATTN:  Rawhide 
Environmental  Impact  Statement  Project 
Manager. 

For  additional  information,  write  to 
the  above  address  or  call  Terri  Knutson 
at (702) 885-6156. 

SUPPLEMENTARY  INFORMATION;  Kennecott 
Rawhide  Mining  Compa;: ,  oi  Fallon, 
Nevada  has  submitted  an  amended  Plan 
of  Operations  for  expansion  of  the 


existing  Denton-Rawhide  Mine  located 
approximately  55  miles  southeast  of 
Fallon,  Nevada.  The  proposed  operation 
would  include:  Development  and 
condemnation  drilling  necessary  for 
development  of  future  operations; 
expansion  of  the  open-pit  and  waste 
rock  disposal  area;  construction  of  an 
additional  leach  pad  and  solution  ponds 
to  accommodate  processing  of  Run-of- 
Mine  ore;  and  the  relocation  of  the 
stormwater  diversion  channel  beyond 
the  limits  of  the  active  mine  workings. 
Existing  permitted  surface  disturbance 
within  the  project  area  is  1,086  acres. 
The  proposal  would  disturb  an 
additional  426  acres  for  a  total  of  1,512 
acres  disturbance  of  public  and  private 
land  within  the  project  area. 

The  Environmental  Impact  Statement 
will  address:  surface  and  groundwater 
quantity  and  quality;  geology  and 
minerals;  air  quality;  vegetation 
resources;  soils;  wildlife;  threatened, 
endangered,  or  candidate  animal  and 
plant  species;  range  resources;  land  uses 
and  access;  recreation;  social  and 
economic  values;  cultural  resources; 
reclamation;  hazardous  materials;  and 
cumulative  impacts.  These  topics  will 
be  evaluated  by  an  interdisciplinary 
team  and  will  include  review  of  the 
proposed  amended  Plan  of  Operations 
as  well  as  other  pertinent  environmental 
documents  and  studies.  A  range  of 
alternatives  (including  but  not  limited 
to  alternative  reclamation  measures  and 
the  no-action  alternative),  as  well  as 
mitigating  measures,  will  be  considered 
to  evaluate  and  minimize  environmental 
impacts  and  to  assure  that  the  proposed 
action  does  not  result  in  undue  or 
unnecessary  degradation  of  public 
lands. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
Bureau's  decision  on  the  amended  Plan 
of  Operations  are  invited  to  participate 
in  the  scoping  process  with  respect  to 
this  environmental  analysis.  These 
entities  and  individuals  are  also  invited 
to  submit  comments  on  the  Draft 
Environmental  Impact  Statement. 

It  is  important  that  those  interested  in 
the  proposal  participate  in  the  scoping 
and  commenting  processes.  Comments 
should  be  as  specific  as  possible. 

The  tentative  project  schedule  is  as 
follows: 
Begin  Public  Comment  Period — ^January 

1996 
Issuance  of  Draft  Environmental  Impact 

Statement — May  1996 
File  Final  Environmental  Impact 

Statement— August  1996 
Record  of  Decision — October  1996 
Begin  Expansion  of  Operation — Spring 

of  1997 


The  Bureau  of  Land  Management's 
scoping  process  for  the  Environmental 
Impact  Statement  will  include:  (1) 
Identification  of  issues  to  be  addressed; 

(2)  Identification  of  viable  alternatives; 

(3)  Notification  of  interested  groups, 
individuals,  and  agencies  so  that 
additional  information  concerning  these 
issues,  or  other  additional  issues,  can  be 
obtained. 

Dated:  January  11. 1996. 
John  O,  Singlaub, 

Carson  City  District  Manager. 

|FR  Doc.  96-915  Filed  1-23-96;  8:45  ami 
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[CA-01 0-03-1 22(M)1  J 

Temporary  Access  Restriction  Order 
for  Caliente  Resource  Area 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  temporary 
access  restriction  to  the  Washburn 
Administrative  Site  in  the  Carrizo  Plain 
Natural  Area  located  in  San  Luis  Obispo 
County  in  the  Caliente  Resource  Area. 
Bakersfield  District,  California. 

SUMMARY:  This  emergency  action 
restricts  public  access  to  the  Washburn 
Administrative  Site  on  BLM- 
administered  land  in  the  Carrizo  Plain 
Natural  Area  in  order  to  protect  persons, 
property,  and  public  lands  and 
resources.  This  restriction  is  effective 
for  non-operational  hoiu^,  or  as 
otherwise  described  in  this  order,  from 
the  date  of  publication  in  the  Federal 
Register  until  adoption  of  the 
Management  Plan  and  its  amendments 
for  the  Carrizo  Plain  Natural  Area.  The 
public  lands  within  the  restricted  area 
are  located  in  a  portion  of  EV2NEV4 
Section  25,  Township  32  South,  Range 
20  East,  Mount  Diablo  Base  and 
Meridian,  in  the  County  of  San  Luis 
Obispo,  State  of  California,  and  include 
that  area  within  fences  and  gates  which 
enclose  the  fire  station,  residential  area, 
offices,  and  out  buildings. 
SUPPLEMENTARY  INFORMATION:  This 
emergency  restriction  is  intended  to 
prevent  unauthorized  persons  from 
accessing  an  administrative  site  and 
potentially  causing  harm  to  personnel, 
property,  or  resources.  Hours  of 
operation  will  be  posted  and/or 
available  from  the  BLM  Bakersfield 
office.  During  non-operational  hours, 
access  gates  to  the  administrative  site 
will  be  closed  and  locked.  Additionally, 
any  person  present  at  the  site  without 
lawful  purposes  is  in  violation  of  this 
order  if,  after  being  asked  to  leave  by 
any  employee  of  the  Bureau  of  Land 
Management  or  a  Carrizo  Plain 
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cooperator,  that  person  refuses  to  leave 
or.  after  having  been  notified  of  this 
order,  enters  the  site  without  lawful 
purpose  as  described  herein.  This 
restriction  order  applies  to  all  persons 
except  for  the  reporting  of  emergencies, 
official  business  or  activities  approved 
by  the  authorized  officer  or  Bureau  of 
Land  Management  personnel  in 
residence  at  the  site.  Authority  for  this 
restriction  order  is  contained  in  CFR 
Title  43.  Chapter  D.  8364.1(a). 
EFFECnvF  ?J'^    '--  jary  24,  1996. 
FOR  FUR '"t^   sfCfiMATlON  CONTACT: 
lames  Abbott,  Caliente  Resource  Area 
Manager,  Caliente  Resource  Area. 
Bureau  of  Land  Management.  3801 
Pegasus  Drive,  Bakersfield,  California 
93308;  (805)  391-6000. 
Dated:  lanuary  17, 1996. 
James  Wasley  Abbott. 
Caliente  Resource  Area  Manager. 
IFR  Doc.  96-984  Filed  1-23-96;  8:45  am) 
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AQeN(./t:  Dureau  of  Land  Management. 

Interior. 

ACTION:  Amendment  of  Recreation  and 

Public  Purpose  Lease/Conveyance,  N- 

41567-11/31. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County. 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  (R&PP)  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Clark  County  School  District  has 
requested  to  amend  their  current  R&PP 
lease  to  add  the  adjacent  20  acres  to 
their  lease  in  order  to  construct  a  high 
school. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  60  E., 
Section  21,  EVzNE'ANEV* 

Containing  20  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 


the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  An  easement  in  favor  of  Clark 
County  for  roads,  public  utilities  and 
flood  control  purposes. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Ptirposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager.  Las  Vegas 
District,  4765  Vegas  Dr..  Las  Vegas, 
Nevada  89108. 

CLASS4FICAT10N  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  high 
school  site.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APP1.ICATK)N  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  high  school  site. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 


Dated:  January  12,  1996. 
Mkhaei  F.  Dwyer, 
District  Manager.  Las  Vegas.  NV. 
(FR  Doc.  96-923  Filed  1-23-96;  8:45  am] 

BUJJNO  COOC  4310-HC-P 


[NV-930-1 430-00;  N-69514] 

Notice  Of  Rea.ty  Action:  Lease/ 
Conveyance  for  Recreation  im  ^ubllc 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Qark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 
Fire  Department  proposes  to  use  the 
land  for  a  fire  station. 

Mount  Diablo  Meridian,  Nevada 

T.  22S.,R.60E., 

Sec.  24:  NWANWASWaNW'/.. 

Containing  2.500  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  Those  rights  for  public  road 
purposes  which  have  been  granted  to 
Clark  County  by  Permit  No.  N-58555 
under  the  Act  of  October  21. 1976 
(43USC1761). 

2.  Those  rights  for  telephone  line 
purposes  which  have  been  granted  to 
Sprint  Central  Telephone  Company  by 
Permit  No.  N-10688  under  the  Act  of 
March  4. 1911  (43USC961). 

3.  An  easement  30.00  feet  in  width 
along  the  north  boundary  to  include  a 
25.00  foot  radius  spandrel  at  the 


northwest  comer,  (the  intersection  of 
Agate  and  Jones). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager.  Las  Vegas 
District,  4765  W.  Vegas  Drive.  Las 
Vegas,  Nevada  89108. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  fire 
station.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  fire  station. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  January  12,  1996. 
Micheal  F.  Dwyer. 
District  Manager.  Las  Vegas.  NV. 
[FR  Doc.  96-924  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  4310-HC-P 

[NV-942-06-1 420-00) 

Filing  of  Plats  of  Survey    ^xevada 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 


ssjMMA.ny:  The  purpose  of  this  notice  is       Minerals  Management  Service 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 


EFFECTIVE  DATE:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  Chief, 
Cadastral  Survey.  Bureau  of  Land 
Management  (BLm).  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno.  Nevada  89520.  702-785- 

SUPPLEMENTARY  INFORMATION:  1.  The  Plat 
of  Survey  of  the  following  described 
lands  will  be  officially  filed  at  the 
Nevada  State  Office.  Reno,  Nevada  on 
January  11,  1996.  This  date  supersedes 
the  previous  date  of  December  19.  1995 
which  occured  during  the  partial 
shutdown  of  the  Federal  government. 

The  plat,  in  two  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  soutti  boundary  of  Township  30 
North,  Range  58  East;  and  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  survey  of  a 
portion  of  the  south  boundary,  a  portion 
of  the  subdivisional  lines,  and  the 
subdivision  of  certain  sections. 
Towmship  29  North.  Range  58  East. 
Mount  Diablo  Meridian.  Nevada,  under 
Group  No.  737.  was  accepted  October 
19,  1995.  This  survey  was  executed  to 
meet  certain  administrative  needs  of  the 
U.S.  Forest  Service. 

2.  Subject  to  valid  existing  rights  the 
provisions  of  existing  withdrawals  and 
classifications,  the  requirements  of 
applicable  laws,  and  other  segregations 
of  record,  those  lands  listed  under  item 
1  are  open  to  application,  petition,  and 
disposal,  including  application  imder 
the  mineral  leasing  laws.  All  such  valid 
applications  received  on  or  prior  to 
January  11,  1996,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  order  of  filing. 

3.  The  above-listed  survey  is  now  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  This  survey  has 
been  placed  in  the  open  files  in  the  BLM 
Nevada  State  Office  and  is  available  to 
the  public  as  a  matter  of  information. 
Copies  of  the  survey  and  related  field 
notes  may  be  furnished  to  the  public 
upon  payment  of  the  appropriate  fees. 

Dated:  )anuary  11, 1996. 
Robert  H.  Thompson, 

Acting  Chief  Cadastral  Surveyor.  Nevada. 
|FR  Doc.  96-916  Filed  1-23-96;  8:45  am) 

SiL_iNG  CODE  4310-HC-P 


Outer  Continental  Shelf,  Alaska 
Region,  Gulf  of  Alaska/Yakutat  Lease 
Sale  158 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
and  Locations  and  Dates  of  Public 
Hearings. 

The  Minerals  Management  Service 
(MMS)  has  prepared  a  draft 
Environmental  Impact  Statement  (EIS) 
relating  to  the  proposed  1997  Outer 
Continental  Shelf  oil  and  gas  lease  sale 
of  available  unleased  blocks  in  the  Gulf 
of  Alaska.  The  proposed  Gulf  of  Alaska/ 
Yakutat  Sale  158  will  offer  for  lease 
approximately  5.3  million  acres.  Single 
copies  of  the  draft  EIS  can  be  obtained 
from  the  Regional  Director,  Minerals 
Management  Service,  Alaska  Region, 
949  East  36th  Avenue,  Anchorage, 
Alaska  99503-4302,  Attention:  Public 
Information.  Copies  can  be  requested  by 
telephone,  (907)  271-6070. 

Copies  of  the  draft  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries: 
A.  Holmes  Johnson  Memorial  Library, 

Kodiak,  AK 
Akhiok  Community  School  Library, 

Akhiok,  AK 
Alaska  Pacific  University,  Academic 

Support  Center  Library,  Anchorage, 

AK 
Alaska  Resources  Library,  Anchorage, 

AK 
Alaska  State  Library,  Juneau,  AK 
American  Petroleum  Institute  Library, 

Washington,  D.C. 
Anchor  Point  Public  Library,  Anchor 

Point.  AK 
Chenega  Bay  Community  School 

Library,  Chenega  Bay.  AK 
Chiniak  Public  Library,  Chiniak,  AK 
Cordova  Public  Library,  Cordova,  AK 
Craig  Public  Library,  Craig,  AK 
Esther  Greenwald  Library,  Hoonah,  AK 
Fish  &  Wildlife  Service  Library, 

Anchorage,  AK 
Haines  Borough  Public  Library,  Haines, 

AK 
Homer  Public  Library,  Homer,  AK 
Hydaburg  School  Library,  Hydaburg.  AK 
Irene  Ingle  Public  Library,  Wrangelf,  AK 
Jesse  Wakefield  Memorial  Library,  Port 

Lions,  AK 
Juneau  Public  Libraries,  Juneau.  AK 
Kake  City  Community/School  Library, 

Kake,  AK 
Karluk  Community  School  Library, 

Karluk.  AK 
Kasilof  Public  Library,  Kasilof.  AK 
Kenai  Community  Library,  Kenai,  AK 
Kenai  Peninsula  College  Library, 

Soldotna,  AK 
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Kttnai  Peninsula  College  Librar>-, 

Homer,  AK 
Kettleson  Memorial  Library.  Sitka.  AK 
Larsen  Bay  Community  School  Library, 

Larsen  Bay,  AK 
Kodiak  College  Library,  Kodiak,  AK 
Metlakatla  Jr/Sr  High  School  Library. 

Metlakatla.  AK 
Nanwalek  Community  School  Library. 

Nanwalek,  AK 
Oil  Spill  Public  Information  Center 

Library.  Anchorage.  AK 
Old  Harbor  Library.  Old  Harbor.  AK 
Ouzinkie  Community  School  Library. 

Ouzinkie.  AK 
Pelican  Public  Library.  Pelican.  AK 
Petersburg  Public  Library.  Petersburg. 

AK 
Port  Graham  Community  School 

Library,  Port  Graham,  AK 
Prince  William  Sound  Community 

College  Library.  Cordova.  AK 
Sand  Point  School  Library.  Sand  Point. 

AK 
Seldovia  Public  Library,  Seldovia,  AK 
Seward  Community  Library,  Seward, 

AK 
Soldotna  Public  Library.  Soldotna.  AK 
State  of  Alaska.  DEC  Library.  Juneau. 

AK 
State  of  Alaska.  Dept.  of  Fish  and  Game 

Library,  Anchorage.  AK 
Tatitlek  Community  School  Library, 

Tatitlek,  AK 
Tenakee  Springs  Public  Library. 

Tenakee  Springs,  AK 
U.S.  Army  Corps  of  Engineers  Library, 

Anchorage.  AK 
University  of  Alaska  Consortium 

Library.  Anchorage.  AK 
University  of  Alaska  Elmer  E.  Rasmuson 

Library.  Fairbanks,  AK 
University  of  Alaska.  Seward  Marine 

Center  Library,  Seward,  AK 
University  of  Alaska — Southeast 

Library,  Juneau.  AK 
Valdez  Public  Library.  Valdez.  AK 
Whittier  Public  Library,  Whittier.  AK 
Yakutat  High  School  Library,  Yakutat. 

AK 
Z.J.  Loussac  Public  Library.  Anchorage. 

AK 

In  accordance  with  30  CFR  256.26, 
the  MMS  will  hold  public  hearings  to 
receive  comments  and  suggestions 
relating  to  the  EIS. 

The  hearings  will  be  held  on  the 
following  dates  and  times  indicated: 
February  20.  1996.  University  Plaza 
■    Building.  Minerals  Management 
Service.  3rd  Floor  Conference  Room. 
949  East  36th  Avenue.  Anchorage. 
Alaska,  12:00  p.m.  (noon) 
February  21,  1996.  Yakutat  High  School. 

Yakutat.  Alaska.  7:00  p.m. 
February  22,  1996  Mount  Eccles 
Elementary  School,  Cordova,  Alaska. 
7:00  p.m. 


The  hearings  will  provide  the 
Secretary  of  the  Interior  with 
information  from  Government  agencies 
and  the  public  which  will  help  in  the 
evaluation  of  the  potential  effects  of  the 
proposed  lease  sale. 

Interested  individuals,  representatives 
of  organizations,  and  public  officials 
wishing  to  testify  at  the  hearings  are 
asked  to  contact  the  Regional  Director  at 
the  above  address  or  Paul  Lowry  by 
telephone  (907)  271-6574  or  toll  free  1- 
800-764-2627  by  February  16.  1996. 

Time  limitations  may  make  it 
necessary  to  limit  the  length  of  oral 
presentations  to  10  minutes.  An  oral 
statement  may  be  supplemented  by  a 
more  complete  written  statement  which 
may  be  submitted  to  a  hearing  official  at 
the  time  of  oral  presentation  or  by  mail 
until  April  25.  1996.  This  will  allow 
those  unable  to  testify  at  a  public 
hearing  an  opportunity  to  make  their 
views  known  and  for  those  presenting 
oral  testimony  to  submit  supplemental 
information  and  comments. 

Comments  concerning  the  draft  EIS 
will  be  accepted  until  April  25.  1996. 
and  should  be  addressed  to  the  Regional 
Director.  Minerals  Management  Service, 
Alaska  Region,  949  East  36th  Avenue. 
Anchorage.  Alaska  99508-^302. 

Dated:  )anuary  18,  1996. 
Thomas  Gemhofer. 

Associate  Director  for  Offshore  Minerals 

Management. 

|FR  Doc.  96-975  Filed  1-23-96:  8:45  am) 

MLUNG  COOC  431(M(in-P 


National  Park  Service 

General  Management  Plan,  Tumacacori 
National  Historical  Park;  Notice  of 
Availability  of  Supplement  to  the  Draft 
Environmental  Impact  Statement 

summary:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
PoUcy  Act  of  1969  (Pub.L.  91-190  as 
amended),  the  National  Park  Service. 
Department  of  the  Interior,  has  prepared 
a  Supplement  to  the  Draft 
Environmental  Impact  Statement 
assessing  the  potential  impacts  of  a 
proposed  General  Management  Plan  for 
Tumacacori  National  Historical  Park. 
Arizona. 

The  Supplement  describes  and 
evaluates  the  impacts  of  an  additional 
alternative  for  resource  preservation  and 
visitor  use  management  at  the  Park.  The 
new  alternative  was  developed  in 
response  to  public  comments  on  the 
Draft  General  Management  Plan  and 
Environmental  Impact  Statement  which 
was  circulated  for  public  review  in  late 
1993.  The  alternative  described  in  the 


Supplement  is  the  new  National  Park 
Service  proposed  action  for  the  Park. 

Copies  of  the  Supplement  may  be 
obtained  from  the  Superintendent, 
Tumacacori  National  Historical  Park, 
P.O.  Box  67.  Tumacacori.  Arizona. 
85640.  The  telephone  number  is  (520) 
398-2341.  Copies  are  also  available  for 
inspection  at  libraries  located  in  the 
Park's  vicinity. 

Comments  and  questions  regarding 
the  Supplement  should  be  directed  to 
the  Superintendent  at  the  above 
address.  All  comments  must  be  received 
by  the  Superintendent  no  later  than 
April  5.  1996  in  order  to  be  considered 
in  preparation  of  the  final  plan. 


Dated:  January  12.  1996. 
Stanley  T.  Albriight, 

Field  Director,  Pacific  West  Area. 

IFR  Doc.  96-1067  Filed  1-23-96;  8:45  am) 


BILLMQ  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  section  122(d)(2)  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(d)(2). 
and  section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973(d),  notice  is 
hereby  given  that  a  proposed  partial 
consent  decree  in  United  States  and 
Commonwealth  of  Pennsylvania  v. 
Publicker  Industries  Inc..  et  al-,  Civil 
Action  No.  90-7984,  was  lodged  on 
December  28. 1995.  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  proposed 
partial  consent  decree  would  settle  an 
action  brought  under  section  107(a)  and 
113(g)(2)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  as 
amended  ("CERCLA").  42  U.S.C. 
9607(a),  9613(g)(2),  against  defendants. 
Publicker  Industries  Inc.  and  American 
Cryogas  Industries,  Inc.  (now  called 
Sagrocry.  Inc.)  (collectively,  "the 
Settling  Defendants"),  for  recovery  of 
response  costs  and  natural  resource 
damages  in  connection  with  the 
Publicker  Industries  Superfund  Site  in 
Philadelphia.  Pennsylvania  ("the  Site"). 
The  partial  consent  decree  also  resolves 
the  potential  CERCLA  liability  of  federal 
agencies  that  were  involved  with  the 
Site  during  World  War  II,  and  resolves 
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the  liability  of  the  Settling  Defendants  to 
the  Commonwealth  of  Pennsylvania  for 
response  costs  and  natural  resource 
damages  in  connection  with  the  Site. 
Under  the  terms  of  the  partial  consent 
decree,  the  Settling  Defendants  will  pay 
a  total  of  $13.35  million,  plus  interest, 
to  the  United  States,  and  $1  million, 
plus  interest,  to  the  Commonwealth. 
The  United  States,  on  behalf  of  the 
settling  federal  agencies,  will  contribute 
$500,000  to  the  EPA  Hazardous 
Substance  Superfund. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
and  Commonwealth  of  Pennsylvania  v. 
Publicker  Industries  Inc..  et  al..  D.J.  No. 
90-11-3-689.  In  addition,  pursuant  to 
Section  7003(d)  of  RCRA.  42  U.S.C. 
6973(d).  any  member  of  the  public  who 
desires  a  public  meeting  in  the  area 
affected  by  the  proposed  partial  consent 
decree  in  order  to  discuss  the  proposed 
partial  consent  decree  prior  to  its  final 
entry  by  the  court  may  request  that  such 
a  meeting  be  held.  Any  such  request  for 
a  public  meeting  should  be  submitted 
within  fifteen  (15)  days  from  the  date  of 
this  publication  and  sent  to  the  same 
address  and  bear  the  same  reference  as 
indicated  above  for  submission  of 
comments. 


The  proposed  partial  consent  decree 
may  be  examined  at  the  office  nf  thp 
United  States  Attorney  for  the  Eastern 
District  of  Pennsylvania.  615  Chestnut 
Street,  Suite  1250.  Philadelphia, 
Pennsylvania  19106;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington.  DC. 
20005.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  NW.,  4th  Floor. 
Washington.  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $22.00  (25  cents  per  page 
reproduction  costs)  payable  to  the 
consent  Decree  Library. 
Joel  M.  Gross. 

Chief.  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

IFR  Doc.  96-1044  Filed  1-23-96;  8:45  am) 

BILLING  CODE  441(M>1-M 


DEPARTMEN"  O^  :.  ABC  R 

Office  o*  the  S<^:ref-'\ 

Agency  ReccrdKeec  'iq  Reporting 
Requirements  Unae'  Review  by  the 
Office  of  Manage.T.eni  and  Budget 
(0MB) 

January  18.  1996. 

The  Department  of  Labor  has 
submitted  the  following  public 


information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13.  44  U.S.C.  Chapter  35). 
Copies  of  this  individual  ICR,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor  Acting 
Departmental  Clearance  Office.  Theresa 
M.  O'Malley  (202)  219-5095.  Comments 
and  questions  about  the  ICR  listed 
below  should  be  directed  to  Ms. 
O'Malley.  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  N-1301, 
Washington,  DC  20210  within  30  days  ' 
from  the  date  of  this  publication  in  the 
Federal  Register.  Comments  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  0MB  Desk 
Officer  for  ETA.  Office  of  Management 
and  Budget.  Room  10325.  Washington, 
DC  20503  (202) 395-7316. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-^720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time.  Monday  through  Friday. 

Agency:  Bureau  of  Labor  Statistics 

Title:  Census  of  Fatal  Occupational 
Injuries 

OMB  Number:  1220-0133 


Fonn  No. 


BLS  CFOI-1   

Source  ckxuments 


Affected  public 


Federal  Government;  State,  local  or  \rtoa\  governments 


ResporxJents 


2.500 
165 


Frequency 


Once 

152 


Average  time 
per  response 


20  minutes. 
10  minutes. 


T.i^^^®*^  ^^'^-  '"^viduals  Of  households;  Business  or  other  for-profit;  Not-for-profit  institutions;  Famis;  Federal  Government;  State  Local  or 
TnoaJ  vjovemment. 


Total  Burden  Hours:  5.000 

Description:  The  Census  of  Fatal 
Occupational  Injuries  provides 
policymakers  and  the  public  with 
comprehensive,  verifiable,  and  timely 
measures  of  fatal  work  injuries.  It 
compiles  information — including 
characteristics  of  the  fatal  incident, 
tlie  employer  and  the  deceased — 
useful  for  developing  prevention 
strategies. 

Agency:  Employment  and  Training 
Administration 

Title:  Data  Collection  Instruments  for 
the  Youth  Fair  Change  (YFC)  Program 
Evaluation:  Participant  Follow-up 
Questionnaire 

OMB  Number: 

Frequency:  One  Time 


166-997  95-5 


Affected  Public:  Individuals  or 
households 

Number  of  Respondents:  4.800 

Estimated  Time  Per  Respondent:  20 
minutes 

Total  Burden  Hours:  1,600 

Description:  The  information  collected 
in  this  questionnaire  is  necessary  for 
a  Congressionallv  required  evaluation 
of  the  Youth  Fair  Chance  (YFC) 
program.  This  submission,  which  is 
the  second  of  two  related 
submissions,  requests  clearance  of  the 
participant  follow-up  questionnaire, 
which  obtains  data  from  participants 
six  months  after  their  initial  contact 
with  the  YFC  program.  The  data 
provided  information  about 


participants'  program  experience  and 
outcomes. 
Theresa  M.  O'Malley, 

Acting  Departmental  Clearance  Officer. 
IFR  Doc.  96-986  Filed  1-23-96;  8:45  amj 

BILUNG  CODE  4S1&-24-M 


Occupational  Safety  and  Health 
Administration 

Updating  Permissible  Exposure  Limits 
(PELS)  for  Air  Contaminants;  Meeting 

AGENCY:  The  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Notice  of  Public  Meeting  on 
Updating  Permissible  Exposure  Limits 
(PELs)  for  Air  Contaminants. 


1M4H 


Federal  Register 


Vednesday.  January  24,  1996  /  Notices 
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DATE  AND  TlilE:  Thursday,  Februar>'  22. 
1996:  9  am  to  S  p.m." 
PU^CE:  Frances  Perkins  Building, 
Auditorium,  200  Constitution  Ave..  NW. 
Washington,  DC  20210.  Metro.  Judiciary 
Square  Station  on  the  Red  Line. 
PUBLIC  PARTlCIPATtON:  The  meeting  is 
open  to  the  public.  The  ro<>m 
accommodates  approximately  240 
persons.  Pre-registration  requested  for 
all  participants  and  requi-ed  for  those 
planning  on  making  a  brie*"  presentation. 
To  register,  please  send  the  following 
information  by  mail  or  fax  to  Julia  Pesak 
at:  US  Department  of  Labor/OSHA,  Rm. 
N  3718,  200  Constitution  Ave..  NW.. 
Washington.  DC  20210  Fax:  (202)  219- 
7125 

*  Or,  to  register  by  e-mail,  send  the 
same  information  to  Lyn  Penniman  at: 
lynp®osh3. osha.gov 

Information  required  to  register:  Name 
of  participant.  Organization  represented 
by  participant,  Topir(s)  participant 
desires  to  address.  Approximate  time 
requested  for  each  topic,  maximum  of 
15  minutes  total  for  each  participant. 
Registration  deadline:  Received  by 
Monday,  February  12,  1996. 

Registration  confirmation:  OSHA  will 
confirm  all  registrations  received  by  the 
deadline.  OSHA  will  chair  the  meeting 
and  allot  time  to  cover  the  agenda  and 
p)ermit  differing  viewpoints  to  be  aired. 
AGENDA  FOR  PUBLIC  MEETING:  The  first 
portion  of  the  public  meeting  will 
include  background  information  on 
OSHAs  past  effort  and  current  strategy 
for  updating  Permissible  Exposure 
Limits  (PELs).  followed  by  a  general 
discussion  of  OSHAs  method  for 
identifying  sutjstances  for  inclusion  in 
the  current  phase  of  rulemaking.  The 
second  portion  will  cover  significance 
of  risk,  risk  assessment  methodology  as 
applied  to  both  carcinogenic  and 
noncarcinogenic  end  points,  and 
feasibility  analysis  methodology. 
FOR  FURTHER  INFORMATION:  Call  Phyllis 
Yates  or  Julia  Pesak  at  (202)  219-7111. 
Please  note  that  registrations  will  not  be 
accepted  by  telephone. 

:?..  cc      M-:  N'ARY  INFORMATION: 
Background 

When  the  Occupational  Safety  and 
Health  Administration  was  established 
in  1971.  the  Agency  was  given  two  years 
to  adopt  existing  federal  and  national 
consensus  standards.  Among  other 
standards,  OSHA  adopted  Threshold 
Limit  Values  (TLVs)  from  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH).  which  in  turn  had 
become  federal  standards  under  the 
Walsh-Healy  Act.  These  limits,  in 
addition  to  exposure  limits  from  the 
American  National  Standards  Institute 


(ANSI),  were  codified  in  the  Code  of 
Federal  Regulations  (CFR)  as 
Permissible  Exposure  Limits  (PELs)  in 
§  1910.1000,  Subpart  Z.  Subpart  Z 
became  known  as  OSHAs  Z-Tables.  and 
were  enforced  by  OSHA  to  protect  the 
health  of  workers  from  adverse  health 
effects  associated  with  overexposure  to 
air  contaminants  in  general  industry. 
Minor  differences  in  regulatory  history 
resulted  in  slightly  different  limits  for 
the  construction  and  maritime 
industries. 

In  the  1980s,  it  became  widely 
recognized  that  many  of  the  limits  in 
OSHAs  Z-Tables  were  outdated,  and  in 
1988  OSHA  proposed  to  update 
approximately  420  of  its  PELs  in  its  air 
contaminants  rulemaking.  The  newer 
PELs  were  based  on  more  recent 
scientific  information,  and  that 
information  indicated  that  all  but  one  of 
the  new  PELs  needed  to  be  more 
protective  of  worker  health  than  were 
the  old  limits.  OSHA  utilized  in  part  the 
recommendations  made  by  the  ACGIH 
and  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  in  an  effort  to  streamline  the 
process.  Following  hearings  and  written 
comments  OSHA  published  its  final 
rule  on  January  19.  1989  (54  FR  2332). 
reducing  212  PELs.  setting  164  PELs  for 
previously  unregulated  substances,  and 
raising  one  PEL.  OSHA  proposed  to 
expand  coverage  of  that  rule  to  the 
construction  and  maritime  industries  on 
June  12.  1992  (57  FR  26002). 

Legal  challenges  to  the  standard  by 
industry  and  labor  groups  were 
consolidated  and  heard  in  the  Eleventh 
Circuit  Court  of  Appeals.  In  July  of  1992 
the  Court  issued  its  decision  (American 
Federation  of  Labor  and  Congress  of 
Industrial  Organizations  v. 
Occupational  Safety  and  Health 
Administration.  965  F.  2d  962).  It  stated, 
in  essence,  that  OSHA  should  perform 
quantitative  analysis  of  risk  for 
noncancer  endpoints  where  possible, 
that  more  extensive  discussions  of  the 
health  evidence  for  each  substance  was 
needed,  and  that  feasibility  analysis 
should  be  more  detailed.  Though  only 
some  of  the  substances  were 
individually  challenged,  the  entire 
revised  air  contaminants  standard  was 
vacated  and  remanded  back  to  the 
Agency.  Consequently,  the  Agency  was 
obligated  to  revert  back  to  enforcing  the 
limits  set  in  the  early  1970s. 

PurpoAe 

Establishing  an  ongoing  mechanism 
for  updating  its  PELs  continues  to  be  a 
high  priority  for  the  Agency.  OSHA 
seeks  comment  on  the  current  phase  of 
its  plan  to  establish  an  ongoing,  iterative 
process  for  updating  outmoded 


Permissible  Exposure  Limits  (PELs). 
Future  phases  will  differ  from  the 
current  phase  and  include  a  mechanism 
for  establishing  PELs  for  appropriate 
new  substances  (not  currently  regulated) 
under  §  1910.1000,  subpart  Z.  This 
meeting  will  be  the  second  on  the  topic 
of  PELs  with  interested  stakeholders 
since  the  standard  was  remanded  in 
1992. 

The  Agency  intends  to  publish  a 
proposal  to  update  PELs  for  a  group  of 
approximately  20  substances  in  the  late 
spring  of  1996.  Subsequent  to  the 
previous  public  meeting  in  July  1995. 
OSHA  has  further  narrowed  its  likely 
priority  candidates  for  proposed  PEL 
rulemaking.  The  substances  included 
below  represent  OSHA's  current 
intentions  regarding  the  substances  to 
be  included  in  the  air  contaminants 
proposal.  The  actual  proposal,  when 
published,  may  add  or  drop  a  small 
number  of  substances. 

The  list  of  substances  currently  slated 
for  rulemaking,  along  with  the  agenda  of 
the  meeting  (including  a  brief 
discussion  of  risk  assessment  and 
significance  of  risk  issues  of  interest  to 
OSHA).  are  provided  here  for  the 
purpose  of  focusing  and  facilitating 
substantive  discussion  during  the  public 
meeting  for  stakeholders.  The  purpose 
of  this  meeting  is  to  discuss  those 
general  issues  which  are  germane  to  the 
current  air  contaminants  rulemaking.  It 
is  not  OSHA's  intent  to  discuss  health 
effects  information  and  other  issues 
relevant  only  to  specific  substances  at 
this  particular  meeting.  The  regulatory 
process  will  provide  ample  opportunity 
for  interested  parties  to  submit  oral  and 
written  comments  on  specific 
substances. 

Current  Candidates  for  Proposed  Air 
Contaminants  Rulemaking: 

Carbon  disulfide 

Carbon  monoxide 

Chloroform 

Dimethyl  sulfate 

Epichlorohydrin 

Ethylene  dichloride 

Glutaraldehyde 

n-Hexane 

2-Hexanone 

Hydrazine 

Hydrogen  sulfide 

Manganese  &  compounds 

Mercury  &  compounds 

Nitrogen  dioxide 

Perchloroethylene 

Sulfur  dioxide 

Toluene 

Toluene  diisocyanate 

Tnmellitic  anhydride 

Vinyl  bromide 


1949 


UMI 


Issue  I:  Priority-Sett  in"  for  PEL 
Chemicals 

OSHA  requests  comment  on  its 
selection  of  priority  substances  for  this 
first  phase  of  updating  PELs.  In 
identifying  the  priority  substances, 
OSHA  (with  assistance  from  NIOSH) 
evaluated  the  following  criteria:  The 
inherent  toxicity  of  the  substance;  the 
number  of  workers  exposed  to  the 
substance  (and  in  some  cases,  the 
amount  of  the  substance  produced); 
uses  of  the  substance  and  prevailing 
exposure  levels;  the  severity  of  the 
resulting  adverse  health  effect(s);  the 
availability  of  information  useful  in 
quantitative  risk  assessment,  and  the 
quality  of  those  data;  and  the  potential 
for  risk  reduction.  Administrative 
considerations  and  professional 
judgement  were  also  factored  in  to  the 
decision-making  process.  OSHA  feels 
that  this  approach,  a  hybrid  of 
quantitative  and  qualitative  elements 
rather  than  a  strictly  quantitative 
formula,  was  appropriate  and  rational. 
The  criteria  used  fb  identify  these 
substances  are  similar  to  those  used  by 
OSHA's  Priority  Planning  Process 
Committee  to  identify  the  Agency's 
priorities  for  regulatory  and  other 
actions. 

Although  these  priority  substances 
were  identified  on  the  basis  of  objective 
criteria,  it  should  not  be  concluded  that 
these  are  the  only  substances  in  OSHA's 
Z-Tables  that  require  new  PELs,  nor  that 
these  are  necessarily  the  highest-risk 
substances.  It  is  important  for  worker 
protection  that  the  Agency  propose 
PELs  for  noncarcinogens  as  well  as 
carcinogens,  and  for  substances  which 
have  health  effects  that  adversely 
impact  workers'  quality  of  life  writhout 
necessarily  affecting  mortality.  And, 
while  it  is  important  to  establish  PELs 
for  these  particular  substances,  it  is  of 
equal  importance  to  the  Agency  to  begin 
to  lay  the  groundwork  for  a  regular  and 
iterative  process  for  updating  PELs  for 
air  contaminants. 

Issue  II:  Risk  Assessment  Mrthodoiogy 
for  Carcinogens 

OSHA  has  gained  much  experience  in 
conducting  quantitative  risk 
assessments  for  carcinogens  from  past 
rulemaking  efforts.  The  approaches 
most  often  employed  by  the  Agency. 
which  rely  on  use  of  the  multistage 
model  with  animal  data  and  relative  risk 
models  with  human  data  to  derive  dose- 
response  relationships,  are  well  known 
in  the  scientific  community  and  have 
been  routinely  upheld  by  reviewing 
courts.  The  Agency  does  not  expect  to 
depart  significantly  from  its  use  of  these 
.  approaches  to  derive  revised  exposure 


limits  for  potential  carcinogens 
included  in  the  present  rulemaking 
effort.  However.  OSHA  is  interested  in 
hearing  discussion  on  certain  issues 
regarding  the  details  of  dose-response 
modeling  for  carcinogens,  in  particular: 
(1)  The  appropriateness  of  relying  on 
maximum  likelihood  estimates,  upper 
confidence  limits,  or  other  summary 
statistics  for  carcinogenic  potency  such 
as  expected  values  (for  example,  see 
Hattis  and  Goble  1991)  to  derive 
exposure  limits;  (2)  approaches  that  can 
be  taken  to  address  the  issue  of 
interindividual  variation  in  response 
among  humans;  (3)  the  use  of  various 
interspecies  scaling  factors  when 
assessing  risks  from  bioassay  data;  and 
(4)  criteria  for  evaluating  the  adequacy 
of  data  to  determine  when  it  is 
appropriate  to  use  pharmacokinetic 
analysis  as  part  of  the  risk  assessment. 

Issue  IIT:  Risk  Assessment  Methodology 
for  Noncartinogens 

OSHA  is  currently  exploring  the  use 
of  techniques  to  quantify  risks  of  non- 
neoplastic health  effects  associated  with 
occupational  exposure  to  hazardous 
materials.  This  effort  is  designed  to 
address  the  Eleventh  Circuit  Court 
decision.  OSHA  believes  that,  wherever 
data  permit,  conducting  quantitative 
risk  assessments  for  noncancer  health 
endpoints  provides  the  most  direct 
route  for  establishing  new  or  revised 
exposure  limits  in  a  manner  consistent 
with  the  Court  decision. 

A  variety  of  methods  for  establishing 
exposure  limits  based  on  noncancer 
health  endpoints  have  been  used  by 
regulatory  agencies  and  scientific 
bodies.  One  of  the  most  frequently 
employed  methods  involves  setting 
exposure  limits  by  applying  uncertainty 
factors  to  no-observed-adverse-effect 
(NOAEL)  or  lowest-observed-adverse- 
effect  (LOAEL)  levels  reported  in  human 
and  animal  studies.  OSHA  relied  on  this 
approach  to  a  large  extent  in  the  1989 
Air  Contaminants  rulemaking.  Although 
this  approach  has  been  widely  used  in 
the  past,  its  chief  disadvantage  is  that  it 
provides  little  or  no  information  on 
potential  risk  levels  that  may  be 
associated  with  varying  magnitudes  of 
exposure,  a  limitation  that  was 
recognized  by  the  Court. 

One  of  the  newer  approaches  being 
evaluated  by  OSHA  to  conduct 
noncancer  risk  assessments  is  known  as 
the  "benchmark  dose"  method, 
originally  described  by  Crump  (1984). 
This  method  is  currently  being  used  by 
the  Environmental  Protection  Agency 
(EPA)  to  establish  Reference  Doses 
(RfDs)  based  on  noncancer  health 
effects,  and  its  application  has  been 
recently  studied  and  described  in  detail 


by  EPA's  Risk  Assessment  Forum  (EPA, 
1995).  This  approach  uses  formal 
modeling  techniques  similar  to  those 
used  in  cancer  risk  assessment  to 
develop  quantitative  dose-response 
relationships  based  on  either  human  or 
animal  studies.  The  models  are 
subsequently  used  to  estimate  a 
benchmark  dose  associated  with  a 
specified  excess  risk  level  that  lies  on  or 
just  below  the  observed  range  of  risks 
(usually  5  or  10  percent).  The  EPA 
document  discusses  two  approaches  for 
deriving  references  doses  from 
benchmark  doses:  one  employs  a  system 
of  uncertainty  factors  to  account  for 
individual  variation  in  response, 
extrapolation  from  animal  to  humans, 
and  severity  of  the  effect,  while  the 
other  approach  reduces  the  benchmark 
dose  by  some  adjustment  factor 
representing  the  desired  reduction  in 
the  magnitude  of  the  risk.  Thus,  the 
benchmark  dose  approach  differs  from 
those  used  in  cancer  risk  assessments  in 
that  the  models  developed  are  not  used 
to  extrapolate  risks  at  very  low  dose 
levels.  Use  of  the  benchmark  dose 
approach  has  at  least  two  advantages 
over  the  traditional  NOAEL/LOAEL 
method:  (1)  Quantitative  dose-response 
information  can  be  obtained,  which 
should  facilitate  regulatory  decision 
making;  and  (2)  the  approach  provides 
for  greater  regulatory  consistency 
between  substances  since  decisions  can 
be  based  on  comparable  starting  points, 
i.e..  risk  levels  of  5  or  10  percent. 

Thus.  OSHA  believes  that  the 
benchmark  dose  approach  shows 
promise  as  a  consistent  and  defensible 
method  by  which  the  Agency  can 
establish  reasonable  exposure  limits 
based  on  nonneoplastic  health  effects. 
As  such.  OSHA  wishes  to  hear 
considerable  discussion  on  the 
experience  of  those  who  are  familiar 
with  or  who  have  used  this  method  to 
evaluate  public  health  risks,  and  what 
alternative  approaches  can  be  utilized 
that  address  issues  raised  by  the  Court 
ruling  on  the  Air  Contaminants 
standard.  In  particular,  OSHA  is 
interested  in  hearing  discussion  on  how 
to  best  implement  approaches  to  derive 
exposure  limits  from  benchmark  dose 
values,  and  how  these  methods  can  be 
interpreted  in  terms  of  the  significance 
of  the  risk  and  the  magnitude  of  risk 
reduction  achieved. 

Issue  rV:  Determination  of  Significant 
Risk 

For  significant  risk  determinations  for 
carcinogens.  OSHA  has  followed  the 
Supreme  Court  guidance  in  the  Benzene 
decision.  The  Court  stated:  "It  is  the 
Agencys  responsibility  to  determine  in 
the  first  instance  what  it  considers  to  be 
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a    significant    risk.  Some  nsks  are 
plainly  acceptable  and  others  are 
plainly  unacceptable.  If.  for  example, 
the  odds  are  one  in  a  billion  that  a 
person  will  die  from  cancer  by  taking  a 
drink  of  chlorinated  water,  the  risk 
clearly  could  not  be  considered 
significant.  On  the  other  hand,  if  the 
odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are 
2%  benzene  will  be  fatal  a  reasonable 
person  might  well  consider  the  risk 
significant  and  take  the  appropriate 
steps  to  decrease  or  eliminate  it." 
{Industrial  Union  Department,  AFL-CIO 
V.  American  Petroleum  Institute,  448 
U.S.  601.  655.  (1980)).  OSHA  would 
welcome  comments  that  would  enable  it 
to  shed  light  on  the  acceptability  of  risk 
levels  wilihin  this  million-fold  range. 

OSHA  has  had  less  experience  in 
evaluating  significant  risk  for  the  broad 
range  of  other  adverse  health  effects 
experienced  by  workers  who  are 
exposed  to  hazardous  levels  of  chemical 
substances.  OSHA  invites  discussion  on 
appropriate  risk  levels  for  effects  such 
as  neurotoxicity,  reproductive  effects, 
and  organ  toxicity  that  may  represent 
significant  risks,  and  on  appropriate 
criteria  (such  as  severity  and 
reversibility  of  the  effect)  thai  should  be 
considered  to  determine  when  risks  of 
a  given  magnitude  represent  a 
significant  risk. 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMINISTRATtUN 

[NOTICE  »e-001] 

National  Environmental  Policy  Act; 
Near  Earth  Asteroid  Rendezvous 
Mission 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321.  et 
seq.),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  and 
NASA  policy  and  procedures  (14  CFR 
Part  1216  Subpart  1216.3).  NASA  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  the  proposed 
Near  Earth  Asteroid  Rendezvous 
(NEAR)  mission,  which  would  involve  a 
flight  to  and  orbit  about  the  near  Earth 
asteroid  (433)  Eros.  The  baseline 
mission  calls  for  the  NEAR  spacecraft  to 
be  launched  aboard  a  DeUa  II  7925  from 
Cape  Canaveral  Air  Station  (CCAS), 
Florida,  in  February  1996. 
DATES:  Comments  on  the  FONSI  must  be 
provided  in  writing  to  NASA  on  or 
before  February  23,  1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Elizabeth  Beyer. 
NASA  Headquarters,  Code  SLP,  300  E 
Street  SW,  Washington,  DC  20546.  The 
Environmental  Assessment  (EA) 
prepared  for  the  NEAR  mission  which 
supports  this  FONSI  may  be  reviewed  at 
the  following  location:^: 

(a)  NASA  Headquarters.  Librar>', 
Room  1J20,  300  E  Street.  SW. 
Washington.  DC  20546. 

(b)  Spaceport  USA.  Room  2001.  John 
F.  Kennedy  Space  Center,  Florida, 
32899.  Please  call  Lisa  Fowler 
beforehand  at  407-867-2468  so  that 
arrangements  can  be  made. 

(c)  jet  Propulsion  Laboratory,  Visitors 
Lobby,  Building  249.  4800  Oak  Grove 
Drive.  Pasadena.  CA  91109  (818-354- 
5179). 

The  EA  may  also  be  examined  at  the 
following  NASA  locations  by  contacting 
the  pertinent  Freedom  of  Information 
Act  Office: 

(d)  NASA,  Ames  Research  Center, 
Moffett  Field.  CA  94035  (415-604- 
4190). 

(e)  NASA.  Dryden  Flight  Research 
Center,  Edwards.  CA  93523  (805-258- 
3448). 

(f)  NASA.  Goddard  Space  Flight 
Center.  Greenbelt,  MD  20771  (301-286- 
0730). 


(gj  N/\iA.  jonnson  Space  Center, 
Housluii.  TX  77038  (713^83-8612). 

(h)  NASA.  Langley  Research  Center, 
Hampton,  VA  23665  (804-864-6125). 

(i)  NASA.  Lewis  Research  Center. 
21000  Brookpark  Road.  Cleveland.  OH 
44135  (216-433-2313). 

(j)  NASA.  Marshall  Space  Flight 
Center,  Himtsville,  AL  35812  (205-544- 
5252). 

(k)  NASA,  Stennis  Space  Center,  MS 
39529  (601-688-2164). 

A  limited  number  of  copies  of  the  EA 
are  available  by  contacting  Ms. 
Elizabeth  Beyer  at  the  address  or 
telephone  number  indicated  herein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Beyer.  202-358-0314. 
SUPPLEMENTARY  INFORMATION:  NASA  has 
reviewed  the  EA  prepared  for  the  NEAR 
mission  and  has  determined  that  it 
represents  an  accurate  and  adequate 
analysis  of  the  scope  and  level  of 
asscx  iated  environmental  impacts.  The 
EA  is  incorporated  by  reference  in  this 
FONSI. 

NASA  is  proposing«to  launch  the 
NEAR  mission,  which  would  deliver  a 
single  orbiting  spacecraft  to  Eros  in 
1999.  Following  launch  and  injection 
into  a  heliocentric  transfer  orbit  in 
February  1996,  there  would  be  an  Eartti 
swingby  in  January  1998  which  will 
change  the  heliocentric  orbital 
in'.lination  by  about  10  degrees  to 
intercept  the  orbit  of  Eros.  The  initial 
fl'by  of  Eros  would  be  at  a  closest 
approach  distance  of  500  kilometers 
(km)  (310  miles  (mi.))  and  would  allow 
an  initial  reconnaissance  of  Eros  by 
several  instruments  and  an  initial 
determination  of  mass  and  rotational 
state.  Orbital  insertion  about  Eros  would 
occur  a  few  days  later  in  a  circular  1000 
km  (621  mi.)  orbit,  followed  a  few 
weeks  later  by  insertion  into  a  circular 
200  km  (124  mi.)  orbit  face-on  to  the 
direction  of  Earth.  The  orbit  would  then 
be  lowered  in  stages,  as  the  asteroid 
shape  and  gravity  models  are  refined, 
until  the  nominal  rendezvous  orbit 
radius  of  35  km  (22  mi.)  is  attained.  The 
spacecraft  carries  no  radioactive 
material,  except  for  a  minor  calibration 
source  which  consists  of  30  microcuries 
of  Fe"  (iron-55).  The  proposed  action 
calls  for  using  a  Delta  II  7925  launch 
vehicle  with  a  Payload  Assist  Module- 
Delta  (PAM-D)  upper  stage  to  inject  the 
NEAR  spacecraft  into  its  heliocentric 
transfer  orbit. 

The  science  objective  for  the  NEAR 
mission  is  to  investigate  the  properties 
of  a  single  asteroid,  the  rendezvous 
target,  433  Eros.  Near  earth  asteroids  are 
of  fundamental  scientific  importance 
they  may  preserve  clues  to  early  solar 
system  processes  and  to  conditions 


UMI 


during  the  formation  and  early 
evolution  of  the  planets  Measurements 
from  five  instruments  would  provide 
the  data  which  should  accomplish  the 
science  objectives.  These  objectives 
include  detailed  studies  of  surface 
processes  such  as  the  formation  of  soil 
from  rocks  and  surface  characteristics  of 
these  very  low  gravity  bodies.  The  study 
of  Eros  is  expected  to  provide  data  to 
characterize  asteroid  physical  and 
geological  properties  and  indicate 
elemental  and  mineralogical 
composition.  Data  collected  by  NEAR 
could  also  provide  important 
information  on  the  search  for  intrinsic 
magnetization  of  the  asteroid. 

Alternatives  that  were  evaluated 
include:  (1)  No-Action  (i.e.,  no  NEAR 
mission);  and  (2)  launch  vehicles 
options,  including  the  Space  Shuttle. 
Titan,  and  Atlas  configurations,  foreign 
launch  vehicles,  as  well  as  other  Delta 
configurations.  Failure  to  undertake  the 
NEAR  mission  would  disrupt  the 
execution  of  NASA's  Solar  System 
Exploration  Program,  as  defined  bv  the 
Agency's  Solar  System  Exploration 
Committee.  Cancellation  of  the  NEAR 
mission  would  delay  or  eliminate  the 
gathering  of  potentially  important  data 
needed  to  study  the  origin  and 
evolution  of  our  solar  system.  Of  the 
launch  vehicles  evaluated,  the  Delta  II 
7925/PAM-D  most  closely  matches  the 
NEAR  mission  requirements,  has 
superior  reliability,  minimizes  adverse 
environmental  impacts,  and  is  also  the 
lowest  in  cost. 

Expected  impacts  to  the  human 
environment  associated  with  the 
mission  arise  almost  entirely  from  the 
normal  launch  of  the  Delta  II  7925.  Air 
emissions  from  the  exhaust  produced  by 
the  solid  propellant  graphite  epoxy 
motors  and  liquid  first  stage  primarily 
include  carbon  monoxide,  hydrochloric 
acid,  aluminum  oxide  in  soluble  and 
insoluble  forms,  carbon  dioxide,  and 
deluge  water  mixed  with  propellant  by- 
products. Air  impacts  will  be  short-term 
and  not  substantial.  Short-term  water 
quality  and  noise  impacts,  as  well  as 
short-term  effects  on  wetlands,  plants, 
and  animals,  would  occur  in  the 
vicinity  of  the  launch  complex.  These 
short-term  impacts  are  of  a  nature  to  be 
self-correcting,  and  none  of  these  effects 
would  be  substantial.  There  would  be 
no  impact  on  threatened  or  endangered 
species  or  critical  habitat,  cultural 
resources,  or  floodplains.  Accident 
scenarios  have  also  been  addressed. 

The  second  stage  would  be  ignited  at 
an  altitude  of  122  km  (76  mi.),  which  is 
in  the  ionosphere.  Although  the  second 
stage  would  achieve  orbit,  its  orbital 
decay  time  would  fall  below  the  limit 
NASA  has  set  for  orbital  debris 


consideration.  After  burning  its 

would  remain  in  low  Earth  orbit  until 
its  orbit  eventually  decayed.  The  NEAR 
Project  has  followed  the  NASA 
guidelines  regarding  orbital  debris  and 
minimizing  the  risk  of  human  casualty 
for  uncontrolled  reentry  into  the  Earth's 
atmosphere.  No  other  impacts  of 
environmental  concern  has  been 
identified. 

The  level  and  scope  of  environmental 
impacts  associated  with  the  launch  of 
the  Delta  11  7925  vehicle  are  well  within 
the  envelope  of  impacts  that  have  been 
addressed  in  previous  FONSI's 
concerning  other  launch  vehicles  and 
spacecraft.  No  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  associated  with 
the  launch  vehicle  have  been  identified 
which  would  affect  the  earlier  findings. 

On  the  basis  of  the  NEAR  EA,  NASA 
has  determined  that  the  environmental 
impacts  associated  with  the  mission 
would  not  individually  or  cumulatively 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  NASA  will 
take  no  final  action  prior  to  the 
expiration  of  the  30-day  comment 
period. 

Dated:  January  17,  1996. 
Wesley  T.  Huntress,  Jr., 
Associate  Administrator  for  Space  Science. 
(PR  Doc.  96-917  Filed  1-23-96;  8:45  am) 
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NATIONAL  SCIENCE  fOuHCA^lQh 

Notice  of  Advisory  Coni.T.itiee 
Meetings 

With  the  combination  of  the  Federal 
Government  furlough  and  the  blizzard, 
NSF  was  unable  to  provide  timely 
notice  of  a  number  of  advisory 
committee  meetings  that  had  been 
scheduled.  The  list  below  provides 
notice  of  these  meetings  in  accord  with 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463. 

1  Special  Emphasis  Panel  in  Graduate 

Education  (57) 
Date  Februarv  4-10, 1996  and  February 

14-16,  1996 
Contact:  Susan  Duby  at  703-306-1694 
Agenda:  To  review  and  evaluate 

applications  submitted  to  the  Graduate 

Research  Fellowship  Program 
2.  Special  Emphasis  Panel  in  Chemical  & 

Transport  Systems  (1190) 
Date:  January  22, 1996 
Contact:  Farley  Fisher  at  703-306-1370 
Agenda:  To  review  and  evaluate  Faculty 

Early  Career  Award  proposals 
Date:  January  22-23,  1996 
Contact:  Roger  Amdt  at  703-306-1371 


Agenda:  To  review  and  evaluate 
nominations  foi  rhe  Faculty  Early  Career 
Award  proposals 

Date:  January  22, 1996 

Contact:  Maria  Burka  at  703-306-1370 

Agenda:  To  review  and  evaluate  Faculty 
Early  Career  Award  proposals  submitted 
to  the  Chemical  Reaction  Processes 
Program 

Z>ote:  January  24, 1996 

Contact:  Milton  Linevsky  at  703-306-1370 

Agenda:  To  review  and  evaluate  Faculty 

Early  Career  Award  proposals 
Date:  January  29,  1996 
Contact:  Farley  Fisher  at  703-306-1370 
Agenda:  To  review  and  evaluate 

Engineering  Research  Equipment  Award 
Date:  January  30,  1996 
Contact:  Robert  Wellek  at  703-306-1371 
Agenda:  To  review  and  evaluate 

nominations  for  the  FY96  Research 

Equipment  Grant  profK>sals 

3.  Special  Emphasis  Panel  in  Chemical 

(1191) 
Date:  January  29,  January  29-30,  February 

12-13,  and  February  13,  1996 
Co.itocf;  Karolyn  Einstein  at  703-306-1850 
Agenda:  To  review  and  evaluate  proposals 

submitted  to  the  Faculty  Early  Career 

Development  Program 
Date:  February  8-9, 1996 
Contact:  Karolyn  Einstein  at  703-306-1850 
Agenda:  To  review  and  evaluate 

applications  for  Postdoctoral 

Fellowships  in  Chemistry 

4.  Special  Emphasis  Panel  in  Cross 

Disciplinary  Activities  (1193) 
Date:  January  22,  1996 
Contact:  RiU  Rodriguez  703-306-1980 
Agenda:  To  review  and  evaluate  QSE 
Postdoctoral  Research  Associates  in 
Computational  Science  and  Engineering. 

5.  Special  Emphasis  Panel  in  Electrical  and 

Communications  Systems  (1196) 
Date:  January  25, 1996 
Contact:  Deborah  Crawford  or  George  Lea 

at  703-306-1340 
Agenda:  To  review  and  evaluate 

Computational  Engineering  proposals 
Date:  February  1, 1996 
Contact:  Paul  Werbos  at  703-306-1 340 
Agenda:  To  review  and  evaluate 

Neuroengineering  proposals 

6.  Special  Emphasis  Panel  In  Human 

Resource  Development 
Dote;  January  24,  25,  26,  31, 1996 
Contact:  Betty  Ruth  Jones  and  Alexandra 

King  at  703-306-1633 
Agenda:  To  review  and  evaluate 

Comprehensive  Partnerships  for 

Minority  Student  Achievement 

Proposals 

7.  Special  Emphasis  Panel  in  International 

Programs  (1201) 
Date:  Ianuary,25-26, 1996  - 
Contact:  Randy  Soderquist  at  703-306- 

1701 
Agenda:  To  review  and  evaluate  Summer 

Programs  in  Japan  proposals 
Date:  February  5-6,  1996 
Contact:  Susan  Parris  or  Randy  Soderquist 

81703-306-1701 
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intematiunui  Resettrvh  Feiluw  AMrard 
proposals 

8.  Special  Einphasi.<i  Panel  in  Materials 

Research  (1203) 
Date:  lanuary  26  »  31,1996 
Contact:  Lonretta  Inglehart  at  703-306- 

1817 
Agenda:  To  review  and  evaluate 

Instrumentation  proposals 
Dtote.  February  9.  1996 
Contact:  Andrew  Lovinger  at  703-306- 

1839 
Agenda:  To  review  and  evaluate  DMR  1996 

Faculty  Early  Career  Development 

Program  proposals 

9.  Special  Emphasis  Panel  in  Mathematical 

Sciences  (12041 
Date:  January  22-23  &  February  5-6  1996 
Contact:  )oe  )enkins  at  703-306-1879 
Agenda:  To  review  and  evaluate  the 

Analysis  Program  nominations  and 

applications 
Dote.  lanuary  22-23  k  February  8-9.  1996 
Contact:  Deborah  Lockhart  at  703-306- 

1882 
Agenda:  To  review  and  evaluate  proposals 

in  the  Applied  and  Computational 

Mathematics  Programs 
Date:  January  25-26,  1996 
Contact:  Alvin  Thaler  at  703-306-1880 
Agenda:  To  review  and  evaluate  proposals 

concerning  Algebraic  Geometry 

10.  Special  Emphasis  Panel  in  Civil  ft 

Mechanical  Systems  (1205) 
Date:  January  30  and  February  1-2. 1996 
Contact:  Priscilla  Nelson  at  703-306-1361 
Agenda:  To  review  and  evaluate  civil  and 

mechanical  systems  proposals 

11.  Special  Emphasis  Panel  in  Undergraduate 

Education 
Date:  January  30-31. 1996 
Contact:  Herbert  Levitan  at  703-306-1669 
Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Institution  Reform  of 
Undergraduate  Education  Program. 

12.  Special  Emphasis  Panel  in  Biological 

Sciences  (1754) 
Date:  lanuary  22-23.  1996. 
Contact:  Carter  Kimsey  at  703-306-1469 
Agenda:  To  review  and  evaluate  proposals 

concerning  Molecular  Evolution 

Date:  February  12-14. 1996 

Contact:  Carter  Kimsey  at  703-306-1469 

Agenda:  To  review  and  evaluate  proposals 

concerning  Biosciences  related  to  the 

environment 

Times:  8  30  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Arlington.  VA.  22230. 

Type  of  Meetings:  Closed. 

Piirpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Heason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matter*;  are  exempt  under  5 
use  552b(c)(4)  and  (6)  of  the  Government  in 
the  Sunshine  Act 


M.  Rebecca  Winkier, 

Committee  Management  Officer. 

[PR  Doc.  96-908  Filed  1-23-96:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  7,  1996.  Room  T-2B1.  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  February  7. 1996—1:30 
Noon  until  4  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 


meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  January  18. 1996. 
Sun  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

jFR  Doc  96-963  Filed  1-23-96;  8:45  ami 
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[Docket  Nos.  50-317  and  50-318] 

Baltimore  Gas  and  Electric  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Baltimore  Gas  and 
Electric  Company  (BGE  or  the  licensee) 
to  withdraw  its  July  13,  1995, 
application  for  proposed  amendments  to 
Facility  Operating  License  Nos.  DPR-53 
and  DPR-69  for  the  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  Nos.  1  and  2. 
located  in  Lusby,  Maryland. 

The  proposed  amendment  would 
have  revised  the  Technical  Specification 
5.2.1.  Fuel  Assemblies,  to  allow  the  use 
of  cladding  materials  other  than 
Zircaloy  or  ZIRLO. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  August  30,  1995 
(60  FR  45174).  However,  by  letter  dated 
December  21. 1995,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  13, 1995,  and  the 
licensee's  letter  dated  December  21, 
1995,  which  withdrew  the  application 
for  the  license  amendments.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Calvert  County  Library, 
Prince  Frederick,  Maryland  20678. 

Dated  at  Rockville.  Md..  this  17th  day  of 
January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald, 

Senior  Project  Manager.  Project  Directorate, 
Division  of  Beactor  Projects — Office  of 
Nuclear  Beactor  Begulation. 
IFR  Doc.  96-964  Filed  1-23-96;  8:45  ami 
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[Docket  No    W  -02<.^3COM    ASLSPNo   96- 
713-01 -OCCM 

Ysnuet  A;orrii    Etectric  Company, 
Esiabtisnment  o*  Atorr'.ic  Safety  and 

L;,  »r,sina  8,:afG 

Pursuant  to  delegation  by  the 
Commission  dated  Def>     "h,  -  jq,  1972, 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702.  2.714.  2.714a.  2.717.  2.721 
and  ".772(1)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  in  the  following  proceeding 
to  rule  on  petitions  for  leave  to 
intervene  and/or  requests  for  hearing 
and  supplemental  petitions  to  intervene 
and  to  preside  over  the  proceeding  in 
the  event  that  a  hearing  is  ordered: 

YANKEE  ATOMIC  ELECTRIC  COMPANY 

Yankee  Nuclear  Power  Station 
Decommissioning  Plan 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  October  27,  1995,  in  the 
Federal  Register  (6U  F  R.  55069).  The 
petitioners,  Citizens  Awareness 
Network  and  New  England  Coalition  on 
Nuclear  Pollution,  seek  to  intervene  and 
request  a  hearing.  The  Commonwealth 
of  Massachusetts  has  also  filed  a  notice 
of  participation  in  the  proceeding. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

G.  Paul  Bollwerk  m.  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Cximmission, 
Washington,  D.C.  20555 

Dr.  jerry  R.  Kline,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555 

Dr.  Thomas  S.  Elleman.  704  Davidson 
Street,  Raleigh,  NC  27609 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 

Issued  at  Rockville,  Maryland,  this  17th 
day  of  January  1996. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel. 

(FR  Doc  96-962  Filed  1-23-96;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-36726  P^ieNc  Sf^   if^ex- 
95-54] 

Self-Regulatory  Organizations    Nctice 
of  Filing  of  Proposed  Rule  Change  ^y 
the  Amencan  StocK  Exchange   inr 
Relating  to  Restrictions  or  Spec.aHS'; 

January  17, 1996. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  E)ecember  19,  1995, 
the  American  Stock  Exchange,  Inc. 
("Amex  '  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11.  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I   Self-Rp<^ulritor-\-  Organization's 
statpnuni  ui  th»  Terms  of  Substance  of 
the  ProposjH!  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rules  190  and  950  regarding 
restrictions  on  specialists. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex.  and  at  the 
Commission 

n.  Self-Rps;uIator\'  Organization's 
Statement  of  ih(  Purpose  of,  and 
SialiJtor\  Basi'-  lor,  the  Proposed  Rule 

(.h  tinge 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  adopted  most  of  its 
restrictions  on  the  activities  of 
specialists  in  the  early  1960s.  The  effect 
of  these  restrictions  was  to  limit  the 
business  activities  of  specialists  (and 
their  affiliates)  to  acting  as  a  "broker's 
broker"  and  as  a  dealer  on  the  Exchange 
Floor.  These  restrictions  also  precluded 
specialists  from  making  public 


statements  regarding  their  specialty 
securities.  In  1973.  the  Exchange  added 
a  gloss  on  the  public  statement 
restriction,  prohibiting  specialists  from 
making,  "an  advertisement  identifying  a 
firm  as  a  specialist  in  any  security."  ' 
Even  though  the  New  York  Stock 
Exchange  ("NYSE")  and  Amex  generally 
have  comparable  rules  with  respect  to 
restrictions  on  specialists,  the  NYSE 
never  adopted  the  1973  gloss. 

In  1975,  with  the  implementation  of 
trading  in  standardized  options,  the 
Exchange  generally  extended  the 
restriction  on  stock  sjiecialists  to 
options  specialists.  It  modified, 
however,  the  prohibition  on  business 
transactions  between  sf>ecialists  and  the 
is,suer  of  a  speciahy  security  (Rule 
190(a)).  to  prohibit  business  transactions 
between  an  options  specialist  and  the 
issuer  of  the  security  underlying  a 
specialty  option  (Rule  950(k)).2 

In  1987.  the  Chicago  Board  Options 
Exchange  ("CBOE")  instituted  its 
Designated  Primary  Market-Maker 
("DPM")  system  for  trading  listed 
options.3  While  the  CBOE  adopted  a 
number  of  the  restrictions  applicable  to 
Amex  options  s|>ecialists.  it  did  not 
apply  any  of  the  restrictions  applicable 
to  Amex  specialist  communications  to 
its  DPMs." 

The  discrepancy  between  the  rules  of 
the  Amex  and  the  CBOE  regarding 
specialist  communications  had  little 
practical  significance  prior  to  the 
general  implementation  of  multiple 
options  trading.  The  Exchange  is  now 
finding,  however,  that  the  disparate 
regulation  of  specialists  and  DPMs  has 
placed  it  at  a  disadvantage  in  the 
competition  for  order  flow  in  a  multiple 
trading  environment.  The  Amex, 
accordingly,  proposes  to  amend  its  rules 
to  lift  the  prohibition  against 
"popularizing"  an  option  or  a  derivative 


'  See  Commentary  to  Amex  Rule  190. 

^  Since  the  Options  Clearing  Corporation  ("OCC") 
is  the  issuer  of  all  listed  options  and  the  "business 
transaction"  prohibition  was  intended  as  a 
prophylactic  measure  to  prevent  the  passage  of  non- 
public information  between  specialist  and  issuer, 
the  policy  reason  tjehind  Rule  190(a)  would  not 
have  been  advanced  had  the  Exchange  simply 
prohibited  business  transactions  between  the  OCC 
and  an  options  specialist. 

^  Lilie  a  specialist,  a  DPM  has  primary  marliet 
making  responsibilities. 

■*  See  CBOE  Rules  8.80  and  8.81 .  and  Securities 
Exchange  Act  Relea.<;e  Nos.  24934  (September  22. 
1987).  52  FR  36122  (September  25.  1987)  and  25151 
(November  23.  1987).  52  FR  45417  (November  27. 
1987).  The  CBOE's  rules  provide  that  an  integrated 
brolcer-dealer  affiliated  with  a  DPM  must  establish 
an  exchange  approved  "Chinese  Wall"  between  the 
upstairs  firm  and  the.DPM  and  malte  certain 
disclosures  if  it  intends  to  issue  recommendations 
or  research  reports  regarding  DPM  securities  and 
the  underlying.  There  are  no  specific  restrictions, 
however,  on  DPM  communications  regarding  their 
specialty  securities. 
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security.  !t  wil!  !eav«  in  plar«  the 
restriction  against  popularizing  the 
underlying  security,  subject  of  course  to 
the  exceptions  that  have  long  been 
contained  in  Amex  Rule  950.  This  will 
better  conform  the  Amex  rules  to  those 
appUcable  to  DPMs  at  the  CBOE 
regarding  communications  concerning 
specialty  securities. 

In  addition,  the  Exchange  is  also 
proposing  two  other  changes  to  the 
restrictions  on  popularizing  by 
specialists.  The  Exchange  seeks  to 
conform  its  rules  to  those  of  the  NYSE 
to  eliminate  generally  the  prohibition  on 
communications  that  simply  identify  a 
firm  as  the  specialist  in  a  particular 
security.  Finally,  the  Exchange  seeks  to 
amend  its  rules  regarding  equity 
derivative'  specialists  to  harmonize 
them  with  restrictions  on  options 
specialists.  Thus,  the  Exchange  would 
amend  its  rules  to  prohibit  material 
business  transactions  between  certain 
equity  derivative  specialists  and  the 
issuer  of  the  security  underlying  the 
equity  derivative." 

Of  course,  all  options  specialists 
would  remain  subject  to  the  rules 
regulating  the  conduct  and  public 
communications  of  members  generally 
(eg..  Exchange  Rule  991,  the  "options 
advertising"  rule)  In  addition,  all  other 
restrictions  applicable  to  specialists  and 
their  affiliates  would  remain  in  place. 
Thus,  specialists  and  their  affiliates  still 
would  be  prohibited  from  trading  a 
specialist  security  outside  the  specialist 
function  (Rules  170(e)  and  950(n)). 
holding  or  granting  an  option  on  a 
specialty  stock  (Rule  175),  engaging  in 
a  business  transadion  with  either  the 
issuer  of  a  specialty  security  or  the 
underlying  security  in  the  case  of 
options  (Rules  190(a)  and  950(k)).  and 
accepting  orders  from  the  i.ssuer  of  a 
specialty  security,  its  insiders  and 
enumerated  institutional  investors 
(Rules  190(b)  and  950(k)).^ 

The  Exchange  represents  that  the 
respective  proposed  rule  changes  either 
seek  to  conform  the  Exchange's  rules  to 
those  of  the  CBOE  and  NYSE,  or 
represent  a  rational  harmonization  of 


'  The  term  "equity  derivative"  refers  to  an 
underwritten  security  the  value  of  which  is 
determined  by  reference  lo  dnoiher  security,  or  to 
a  currency,  commodity,  interest  rate  or  index  of  the 
foregoing.  Such  securities  are  commonly  listed 
pursuant  to  Amex  Company  Guide  ("Guide") 
Sections  106  ("Index  and  Currency  Warrants').  107 
("Other  Securities").  118  ("Invesmient  Trusts"),  or 
Amex  Rule  10O2  ("Portfolio  Depositary  Receipts"). 

■It  is  in  the  case  of  listings  under  sections  107 
and  1  ISA  of  the  Guide  that  the  underiving  can  be 
a  single  security,  so  that  restrictions  analogous  to 
those  applicable  to  equity  options  are  appropriate. 

'  Exchange  Rule  193  permits  the  affiliates  of 
specialists  to  obtain  an  exemption  from  most 
specialist  restrictions  through  the  use  of  an 
Exchange-approved  "Chinese  wall". 


the  regulation  of  listed  options  and 
equity  derivatives.  In  addition,  the 
Exchange  believes  that  changes  in 
market  structure,  the  role  of  the 
sp>ecialist  in  the  secondary  market,  and 
enhanced  surveillance  capabilities  over 
the  last  thirty  years  have  eliminated  the 
need  for  continuation  of  at  least  certain 
of  the  original  specialist  prohibitions. 
This  is  most  clearly  true  with  respect  to 
the  wholesale  application  of  restrictions 
on  stock  specialists  to  options 
specialists,  due  to  the  derivative  pricing 
of  the  specialty  securities.  This  is  most 
clearly  demonstrated  by  the  experience 
of  the  CBOE,  which  has  been  able  to 
adequately  regulate  its  DPMs  without 
the  use  of  such  wholesale  restrictions. 
Finally,  the  Exchange  believes  that  the 
experience  of  the  NYSE  demonstrates 
that  with  respect  to  all  specialists  there 
is  no  need  to  go  so  far  as  to  preclude 
even  the  public  identific:ation  of  a 
particular  firm  as  the  specialist  in 
particular  securities. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
further  the  objectives  of  section  6(b)(5) 
in  particular,  in  that  they  are  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,- will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  he  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-95-54  and  should  be 
submitted  by  February  14,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Duputy  Secretary: 
|FR  Doc.  96-1030  Filed  1-23-96;  8:45  am) 
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[Release  No.  34-^733;  File  No.  SR-Am«x- 
9S-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Fee  Changes 

lanuary  17, 1996. 

Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Aci  of  1934 
(••Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  21, 1995, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "'Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


•17CFR200.3O-3(a)(12). 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organi/.iHun's 
Statement  of  the  Terms  of  Suhsidtu  t'  nf 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase  its 
options  transaction  charge,  options  floor 
brokerage  fee,  and  CRD  fee,  as  well  as 
adopt  a  new  technology  fee. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  dntl 
Statutory  Basis  for,  the  Proposcc  KtiU 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change  ^ 

1.  Purpose 

The  Exchange  is  increasing  three 
charges  imposed  on  members  and 
member  organizations.  The  options 
transaction  charge  for  specialist  and 
market  maker  proprietary  trades  is  being 
increased  from  $.07  to  $.08  per  contract 
side  for  equity  option  contracts  and 
from  $.11  to  $.12  per  contract  side  for 
index  option  contracts.  An  option  fioor 
brokerage  fee,  currently  imposed  on  all 
customer  and  non-market  making 
member  firm  principal  activity  at  the 
rate  of  $.03  per  contract  side,  will  now 
also  be  imposed  on  all  specialist  and 
market  maker  proprietary  trades  at  the 
rate  of  $.02  per  contract  side.  The  fees 
charged  to  member  firms  for  registering 
sales  personnel  through  the  CRD  System 
!re  being  injreased  from  $25  to  $30  for 
renewals,  from  $20  to  $25  for 
terminations,  from  $45  to  $55  for  initial 
registration,  and  from  $30  to  $40  for 
transfers. 

The  Exchange  is  also  imposing  a  new 
technology  fee  ot  $1,200  per  year  on  all 
members  to  help  offset  the  costs 
associated  with  tlie  Exchange's 
continued  investment  in  trading  floor 
technology.  All  of  the  above  fees  are 
scheduled  to  take  effect  on  January  1, 
1996. 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(4)  in 
particular  in  that  they  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Amex 
members,  issuers,  and  other  persons 
using  the  Exchange's  facilities. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  fee  changes  have  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)(2)  of 
Rule  19b-4.  At  any  time  within  60  days 
of  the  filing  of  such  fee  changes,  the 
Commis.sion  may  summarily  abrogate 
such  fee  changes  if  it  appears  to  the 
Commission  that  such  action  is 
neces.sary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vsithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  coping  at 
the  Commission's  Public  Reference 
section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 


55  and  should  be  submitted  by  February 
14.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(FR  Doc.  96-1031  Filed  1-23-96;  8:45  am) 
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[Release  No.  34-36727;  File  No.  SR-MSRB- 
95-15] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Consultants 

January  17, 1996. 

On  September  28,  1995,'  the 
Municipal  Securities  Rulemaking  Board 
("MSRB"  or  "Board")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  2  and  Rule  19b-4  thereunder.^ 
The  proposed  rule  change  amends  rules 
G-8'»  and  G-9,^  on  recordkeeping  and 
record  retention,  rule  G-37.6  on 
political  contributions  and  prohibitions 
on  municipal  securities  business,  and 
adds  a  new  rule  G-38  regarding 
consultants.  The  proposed  rule  change 
also  amends  MSRB  Fonn  G-37,  and 
redesignates  it  as  Form  &-37/G-38. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  36522, 
November  28.  1995)  and  by  the 
publication  in  the  Federal  Register  (60 
FR  62275,  December  5,  1995).  One 
comment  letter  was  received.''  This 
order  approves  the  proposed  rule 
change. 


'  17  CFR  200.3O-3(a)(12)  (1994). 

'  On  November  15. 1995.  the  MSRB  filed 
Amendment  No.  1  with  the  Commission. 
Amendment  No.  1  was  a  minor  technical 
amendment,  the  text  of  which  may  be  examined  in 
the  Commission's  Public  Reference  Room.  See 
Letter  from  |ill  C.  Finder.  Assistant  General 
Counsel,  MSRB.  to  Ethan  D.  Corey.  Senior  Counsel, 
Division  of  Market  Regulation.  Commission,  dated   - 
November  15.  1995. 

2  15U.S£.  78s(b)(l). 

••17CFR240.19b-4. 

« MSRB  Manual.  General  Rules.  G-«  (CCH)  1 
3S36. 

s  MSRB  Manual.  General  Rules,  G-9  (CCH)  1 
3541. 

'•  MSRB  Manual,  General  Rules.  G-37  (CCH)  1 
3681. 

'  Letter  from  David  J.  Rubin  ("Rubin")  to  fonathan 
G  Katz.  Secretary.  Commission,  dated  December  6. 
1995  ("Rubin  Letter*'). 
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I.  Introduction 

The  rule  change  approved  today  will 
require  brokers,  dealers  and  municipal 
securities  dealers  (collectively, 
"municipal  securities  firms")  to  enter 
written  agreements  with  "consultants." 
as  defined  in  rule  G-38.  and  to  disclose 
such  arrangement  to  issuers  and  to  the 
public  through  disclosure  to  the  Board. 
It  is  the  latest  in  a  series  of  actions  taken 
by  the  Commission  and  the  MSRB  to 
combat  abuses  associated  with  the 
awarding  of  municipal  securities 
business.  The  Commission  approved 
rule  G-37  on  April  7.  1994  in  order  to 
cleanse  the  municipal  securities  market 
of  pay-to-play  practices.  Rule  G-37 
prohibits,  among  other  things,  any 
municipal  securities  firm  from  engaging 
in  municipal  securities  business  with  an 
issuer  if:  (i)  it;  (ii)  any  municipal  finance 
professional  associated  with  it;  or  (iii) 
any  political  action  committee 
controlled  by  it  or  any  of  its  municipal 
finance  professionals  has  contributed  to 
an  official  of  that  issuer  within  the 
previous  two  years.*  The  rule  also 
provides  that  no  municipal  securities 
firm  or  any  of  its  municipal  finance 
professionals  shall,  directly  or 
indirectly,  through  or  by  any  other 
means,  do  any  act  that  would  result  if 
a  municipal  securities  firm  engages  in 
municipal  securities  business  with  an 
issuer  after  directing  third  parties  (such 
as  consultants)  to  make  contributions  to 
that  issuer.  In  addition  to  recording  and 
disclosing  political  contributions,  rule 
G-37  currently  requires  municipal 
securities  firms  to  record  and  disclose 
on  Form  G-37  those  issuers  with  which 
those  firms  have  engaged  in  municipal 
securities  business  and.  where 
applicable,  the  name,  company,  role  and 
compensation  arrangement  of  any 
person  employed  by  the  dealer  to  obtain 
or  retain  business  with  such  issuers. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  in 
rejecting  a  challenge  to  rule  G-37.  noted 
that  "the  link  between  eliminating  pay 
to  play  practices  and  the  Commission's 
goals  of  'perfecting  the  mechanism  of  a 
free  and  open  market'  and  promoting 
'just  and  equitable  principles  of  trade'  is 
self-evident."^ 

Rule  G-37  complements  rule  G-20. 
on  gifts  and  gratuities,  which  prohibits 
dealers  from,  directly  and  indirectly, 
giving  or  permitting  to  be  given  any 


thing  or  service  of  value,  including 
gratuities,  in  excess  nf  .$ino  per  year  to 
any  person,  other  than  an  employee  of 
partner  of  the  municipal  securities  firm, 
in  relation  to  the  municipal  securities 
activities  of  the  person's  employer.  All 
gifts  given  by  the  municipal  securities 
firm  and  its  asso<;iated  persons,  or  by 
consultants  at  the  direction  of  the 
municipal  securities  firm,  are  used  to 
compute  the  $100  limitation  and  this 
limitation  applies  to  gifts  and  gratuities 
to  customers,  individuals  associated 
with  issuers,  and  employers  of  other 
municipal  securities  firms.'" 

In  addition  to  these  initiatives,  the 
Commission  has  brought  several  actions 
against  participants  in  the  municipal 
securities  market  in  connection  with 
payments  made  by  underwriters  to 
agents  or  employees  of  issuers  in  order 
to  secure  municipal  securities  business. 
In  one  instance,  the  Commission  found 
that  an  employee  of  a  municipal 
securities  underwriter  provided  certain 
benefits  to  an  elected  public  official  of 
an  issuer  during  a  time  when  that 
official  has  an  important  role  in 
selecting  the  underwriter  for  municipal 
securities  issued  by  that  issuer."  In 
another  instance,  the  Commission  found 
that  employees  of  a  municipal  securities 
underwriter  made  undisclosed 
payments  to  a  third  party  to  assurv  that 
underwriter's  continued  participation  as 
book-running  senior  manager  for  a 
municipal  issuer's  offering  of  debt 
securities.*^  The  Commission  also 
found  that  the  same  municipal 
securities  underwriter  itself  engaged  in 
schemes  to  defraud  various  municipal 
issuers  and  investors  by  agreeing  to  pay 
undisclosed  kickbacks  to  agents  of  those 
issuers  in  exchange  for  undervx-riting 
business." 

The  Commission  notes  that  past 
rulemaking  initiatives  have  helped  to 
ensure  that  municipal  securities  firms 
are  prohibited  from  engaging  in 
practices  that  bring  into  question  the 


•Rule  G-37(b)  contains  an  exception  for  certain 
contributions  of  $250  or  less  per  election  made  by 
an  municipal  financp  profestional  to  an  official  of 
an  issuer  for  whom  that  municipal  finance 
professional  was  entitled  to  vote. 

'Blount  V  Securities  in'i  Exchange  Cnwrni'^h'" 
61  F.3d  938.  945  (D.C  Circuit  1995):  reheanng  and 
application  for  rehearing  en  banc  denied  (D.C.  Cir. 
Oct.  4. 1995). 


UMI 


'"MSRB  Reports,  vol   14.  no.  1  dl  11  (Jan.  1<»94) 
RuleG-20(b)  exempts  ■"normal  business  derfli-.^-" 
trom  the  $100  annual  limit.  These  payments  arfi 
defined  as  occasional  gifts  of  meals  or  tickets  to 
theatrical,  sporting,  and  other  entertainments,  as 
well  as  the  sponsoring  of  le^iitimate  business 
functions  that  are  recognized  by  the  IRS  as 
deductible  business  expenses,  and  gifts  of  reminde'- 
advertising.  However,  the  rule  also  priAin^  that 
such  gifts  can  not  be  so  frequent  or  so  expensive 
as  to  raise  a  suggestion  of  unethical  conduct. 

'  I  See  Preston  C.  Bynum.  Securities  Exchange  Ar^ 
Release  No.  35870  (June  20,  1995).  59  SEt;  Dock. 
1801  Duly  18.  1995). 

''See George  I.  Tuttle.  )r..  an<l  .\lexander  S. 
Williams.  Securities  Exchange  Act  Release  No. 
35605  ;April  14.  1995).  59  SEC  Dock.  330  [May  16. 
1995)  ("Tuttle"). 

"See  First  Fidelity  Securities  Group.  Securities 
Exchange  Act  Release  No.  36694  (Jan.  9,  1996) 
("First  Fidelity"). 


integrity  of  the  municipal  securities 
market  and  that  it  has  brought 
enforcement  actions  to  address 
fraudulent  practices  in  the  municipal 
securities  market.  However,  the 
Commission  is  concerned  that  abusive 
practices  such  as  those  disclosed  in  the 
Tuttle  and  First  Fidelity  orders  do  not 
renresent  isolated  instances  of 
wrongdoing. 

The  MSRB  stated  in  its  filing  that  it 
believes  that  municipal  securities  firms 
may  employ  consultants  as  a  result  of 
limitations  placed  on  municipal 
securities  firm  activities  by  rule  G-37 
and  rule  O20.**  While  both  rules 
prohibit  municipal  securities  from 
doing  indirectly  what  they  are 
precluded  from  doing  directly,  indirect 
activities  often  are  difficult  to  prove. 
The  rule  approved  today  is  intended  to 
provide  additional  information  to 
issuers  and  to  the  public  to  assist  in 
determining  the  extent  to  which 
payments  to  consultants  influence  the 
issuer's  selection  process  in  connection 
with  municipal  securities  business,  as 
well  as  the  extent  to  which  such 
payments  increase  the  cost  of  bringing 
municipal  securities  issues  to  market. 

n.  Scope  of  Rule  G-38 

Rule  G-38,  on  consultants,  does  not 
impose  any  substantive  restrictions  on 
arrangements  between  municipal 
securities  firms  and  consultants.  Rather, 
rule  Ci-38  will  require  municipal 
securities  firms  to  enter  into  written 
agreements  with  "consultants."  as 
defined  in  rule  G-38,  and  to  disclose 
such  arrangements  to  issuers  and  to  the 
public  through  disclosure  to  the  Board. 

A.  Definition  of  Consultant 

Rule  G-38  defines  consultant  as  any 
person  used  by  a  municipal  securities 
firm  to  obtain  or  retain  municipal 
securities  business  through  direct  or 
indirect  communication  by  such  person 
with  an  issuer  on  the  municipal 
securities  firm's  behalf  where  the 
communication  is  undertaken  by  such 
person  in  exchange  for.  or  with  the 
understanding  of  receiving,  payment 
from  the  municipal  securities  firm  or 
any  other  person.**  The  definition 
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i«The  MSRB  also  stated  in  its  Tiling  that  it 
believes  thai  in  many  instances  the  use  of 
consultants  is  appropriate. 

"■•pHfson'  is  defined  in  Section  3(a)(9)  of  the 
Securities  Exchange  Act  of  1934  a.^  "a  natural 
person,  ccrapanv.  government,  or  political 
subdivision,  agency  or  instrumentality  "Municipal 
securities  business'  has  the  same  meaning  as  in  rule 
G- j7ig)(vii).  ie..  (A)  the  purchase  of  a  primary 
offering  (as  defined  in  rule  A-I3{d))  of  municipal 
securities  from  the  issuer  on  o^hpr  than  a 
competitive  bid  basis  (i.e..  negotiated 
underwriting):  (B)  the  offer  or  sale  of  a  primary 
offering  of  municipal  securities  on  behalf  of  any 


specifically  excludes  "municipal 
finance  professionals."  as  that  term  is 
defined  in  rule  G-37(g)(iv),  because 
such  individuals  are  covered  by  the 
requirements  of  rule  G-37.  The 
definition  also  excludes  any  person 
whose  sole  basis  of  compensation  from 
the  municipal  securities  firm  is  the 
actual  provision  of  legal  advice, 
accounting  or  engineering  assistance  in 
connection  with  the  municipal 
securities  business  that  the  municipal 
securities  firm  is  seeking  to  obtain  or 
retain.  The  exclusion  would  apply,  for 
example,  to  a  lawyer  retained  to 
conduct  a  legal  analysis  on  a  particular 
transaction  contemplated  by  the 
municipal  securities  firm,  or  to  review 
local  regulations;  an  accountant  retained 
to  conduct  a  tax  analysis  or  to  scrutinize 
financial  reports;  or  an  engineer 
retained  to  perform  a  technical  review 
or  feasibility  study.  The  exemption  is 
intended  to  ensure  that  professionals 
who  are  engaged  by  the  municipal 
securities  firm  solely  to  perform 
substantive  working  connection  with 
municipal  securities  business  are  not 
brought  within  the  definition  of 
consultant  as  long  as  their 
compensation  is  in  consideration  of 
only  those  professional  services  actually 
provided  in  connection  with  such 
municipal  securities  business.  Any 
attorney,  accountant,  engineer  or  other 
professional  used  by  the  municipal 
securities  firm  as  ?  "finder"  for 
municipal  securities  business  would, 
however,  be  considered  a  consultant 
under  the  proposed  rule. 

The  definition  of  consultant  also  will 
encompass  third  parties  who  initiate 
contact  with  prospective  underwriters 
to  offer  their  services  in  obtaining  or 
retaining  municipal  securities  business 
through  direct  or  indirect 
communication  by  such  person  with  an 
issuer  official.  The  definition  does  not 
distinguish  between  instances  in  which 
the  municipal  securities  firm  initiates 
contact  and  instances  in  which  the  third 
party  initiates  contact.  The  touchstone 
is  whether  that  person  is  used  by  a 
municipal  securities  firm  to  obtain  or 
retain  municipal  securities  business 
through  direct  or  indirect 
communication  by  such  person  with  an 
issuer  on  the  municipal  securities  firm's 


issuers  [i.e.,  private  placement):  (C)  the  provision  of 
financial  advisory  or  consultant  services  to  or  on 
behalf  of  an  issuer  with  respect  to  a  primary 
offering  of  municipal  securities  on  other  than  a 
competitive  bid  basis:  or  (D)  the  provision  of 
remarketing  agent  services  to  or  on  behalf  of  an 
issuer  with  respect  to  a  primary  offering  of 
municipal  securities  on  other  than  a  competitive 
bid  basis. 

"Payment"  has  the  same  meaning  as  in  rule  G- 
37(g)(viii).  i.e.,  any  gift,  subscription,  loan,  advance, 
or  deposit  of  money  or  anything  of  value. 


behalf  where  the  communication  is 
undertaken  by  such  person  in  exchange 
for.  or  with  the  understanding  of 
receiving  payment  from  the  municipal 
securities  firm  or  any  other  person.  If 
that  person  is  so  used,  then  that  person 
is  a  consultant. 

B.  Written  Agreement 

Rule  G-38  will  require  municipal 
securities  firms  who  use  consuhants  to 
evidence  the  consulting  arrangement  in 
writing  ("Consultant  Agreement"),  and 
that,  at  a  minimum,  the  writing  must 
include  the  name,  company,  role  and 
compensation  arrangement  of  each 
consultant  used  by  the  municipal 
securities  firm.  Such  written  agreements 
must  be  entered  into  before  the 
consultant  engages  in  any  direct  or 
indirect  communication  with  an  issuer 
on  the  municipal  securities  firm's 
behalf. 

C.  Disclosure  to  Issuers 

Rule  G-38  will  require  each 
municipal  securities  firm  to  disclose  to 
an  issuer  with  which  it  is  engaging  or 
seeking  to  engage  in  municipal 
securities  business,  in  wTiting, 
information  on  consulting  arrangements 
relating  to  that  issuer.  The  vk^ritten 
disclosure  must  include,  at  a  minimum, 
the  name,  company,  role  and 
compensation  arrangement  with  the 
consultant  or  consultants.  Municipal 
securities  firms  are  required  to  maJce 
such  written  disclosures  prior  to  the 
issuer's  selection  of  any  municipal 
securities  firm  in  connection  with  the 
municipal  securities  business  sought, 
regardless  of  whether  the  municipal 
securities  firm  making  the  disclosure 
ultimately  is  the  municipal  securities 
firm  that  obtains  or  retains  that 
business. 

D.  Disclosure  to  the  Board 

Rule  (^38  will  require  municipal 
securities  firms  to  submit  to  the  Board, 
on  a  quarterly  basis,  reports  of  all 
consultants  used  by  the  municipal 
securities  firm.  For  each  consultant, 
municipal  securities  firms  must  report, 
in  the  prescribed  format,  the 
consultant's  name,  company,  role  and 
compensation  arrangement,  as  well  as 
the  dollar  amount  of  any  payment  made 
to  the  consultant  during  the  quarterly 
reporting  period.  If  any  payment  made 
during  the  reporting  period  is  related  to 
the  consultant's  efforts  on  the  municipal 
securities  firm's  behalf  which  resulted 
in  particular  municipal  securities 
business,  whether  the  municipal 
securities  business  was  completed 
during  that  or  a  prior  reporting  period, 
then  the  municipal  securities  firm  must 
separately  identify  that  business  and  the 


dollar  amount  of  the  payment.  In 
addition,  as  long  as  the  municipal 
securities  firm  continues  to  use  the 
consultant  to  obtain  or  retain  municipal 
securities  business  {i.e.,  has  a 
continuing  arrangement  with  the 
consultant),  the  municipal  securities 
firm  must  report  information  concerning 
such  consultant  every  quarter,  whether 
or  not  compensation  is  paid  to  the 
consultant  during  the  reporting  period. 
The  quarterly  reporting  requirement  is 
intended  to  assist  enforcement  agencies 
£md  the  public  in  their  review  of  such 
arrangements. 

The  rule  change  approved  today 
deletes  the  current  reporting 
requirements  regarding  consultants  from 
rule  0-37.  Instead,  reporting 
requirements  imposed  under  rule  G-37 
and  rule  G-38  will  be  contained  in  a 
single  form — new  G-37/G-38. 
Municipal  securities  firms  will  be 
required  to  submit  two  copies  of  such 
reports  on  new  Form  G-37/G-38.*6  The 
quarterly  due  dates  will  be  the  same  as 
the  due  dates  currently  required  under 
rule  G-37  (i.e.,  within  30  calendar  days 
after  the  end  of  each  calendar  quarter, 
which  corresponds  to  each  January  31, 
April  30.  July  31,  and  October  31). 
Finally,  consistent  with  current  rule  G- 
37.  municipal  securities  firms  will  be 
required  to  submit  these  reports  to  the 
Board  by  certified  or  registered  mail,  or 
some  other  equally  prompt  means  that 
provides  a  record  of  sending.*''  The 
Board  will  then  make  these  documents 
available  to  the  public  for  inspection 
and  photocopying  at  its  Public  Access 
Facility  in  Alexandria,  Virginia,  and  for 
review  by  agencies  charged  with 
enforcement  of  Board  rules. 

E.  Recordkeeping  Requirements 

The  rule  change  approved  today  also 
amends  rules  G-8  and  G-9,  concerning 
recordkeeping  and  record  retention,  to 
facilitate  compliance  with,  and 
enforcement  of,  rule  G-38.  The 
amendments  to  rule  G-8  will  require 
municipal  securities  firms  to  maintain: 
(i)  A  listing  of  the  name,  company,  role 
and  compensation  arrangement  of  each 
consultant;  (ii)  a  copy  of  each 
Consultant  Agreement;  (iii)  a  listing  of 


"■In  addition  to  the  new  rule  G-38  consultant 
repKjrting  requirements.  Form  G-37/G-38  includes 
revisions  to  the  rule  G-37  political  contribution 
reporting  requirements.  Such  revisions  include,  for 
each  contribution,  a  required  notation  of  the 
category  of  the  contributor  (e.g..  municipal  finance 
professional  or  executive  officer)  and  the  amount  of 
the  contribution,  as  well  as  a  separate  section  for 
the  reporting  of  "payments"  to  political  parties 
distinct  f  •  m  "contributions"  to  issuer  officials. 

"Rule  G-37  Filing  Procedures  are  contained 
within  the  language  of  rule  G-37.  and  rule  G-38 
Filing  Procedures  are  contained  within  the  language 
of  new  rule  G-38. 


unn 
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the  compKjnsanon  paid  in  connection 
with  each  Consultant  Agreement;  (iv) 
where  applicable,  a  listing  of  the 
municipal  securities  business  obtained 
or  retained  through  the  activities  of  each 
consultant;  (v)  a  listing  of  the  issuers 
and  a  record  of  disclosures  made  to 
such  issuers  concerning  eac^"  consultant 
used  by  the  municipal  securities  firm  to 
obtain  or  retain  municipal  securities 
business  with  each  such  issuer,  and  (vi) 
the  date  of  termination  of  any 
consultant  arrangement.  The 
amendment  to  ruleG-9  will  require 
municipal  securities  firms  to  maintain 
these  records  for  a  six-yoar  period. 

III.  Comment  Letters 

As  noted  above,  the  Commission 
received  one  comment  letter  conreming 
the  proposed  change.  The  Rubin  Letter 
argued  that  although  the  proposed  rule 
change  may  assist  in  uncovering 
payments  to  third  parties  that  are 
intended  to  influence  the  awarding  of 
municipal  securities  business,  such 
business  will  continue  to  be  awarded 
based  on  criteria  other  than  merit  until 
issuers  are  required  to  select  the  b«st 
underwriters  for  debt  issuance.  The 
Commission  agrees  with  the  Rubin 
Letter  that  the  rule  change  approved 
today,  standing  alone,  will  not  operate 
to  cleanse  the  municipal  market  of  all 
practices  resulting  in  issuers  awarding 
municipal  securities  business  on  a  basis 
other  than  the  merits  of  the 
underwriting  firm  chosen.'*  As  noted 
above,  however,  the  rule  change 
approved  today  is  intended  to  provide 
additional  information  to  issuers  and  to 
the  public  to  assist  in  determining  the 
extent  to  which  payments  to  consultants 
influence  the  issuer's  selection  process 
in  connection  with  municipal  securities 
business,  as  well  as  the  extent  to  which 
such  payments  increa.se  the  Cost  of 
bringing  municipal  securities  issues  to 
market. 

TV.  Discussion  and  Findings 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the  provisions 
of  Section  15B(b)(2)(C) '»  of  the  Act. 
which  provides  ihat  the  Board's  rules 


'•The  MSRB  determined  not  to  include  within 
the  definition  of  consultant  persona  who  are 
engaged  by  a  dealer  at  the  request  or  direction  of 
the  issuer  because  those  persons  do  not  assist  the 
dealer  in  obtaining  or  retaining  municipal  securities 
business.  The  MSRB  stated  in  its  filing  that  it  will 
review  the  issue  of  "issuer -designated" 
professionals  and  other  issuer  involvement  in  the 
underwriting  process  and  will  address  this  subject, 
including  the  question  of  requiring  disclosure  of 
issuer-designated  persons,  at  a  future  time.  The 
Commission  encourages  the  MSRB  to  consider  such 
further  initiatives  in  this  area  in  order  to  promote 
the  awarding  of  municipal  securities  busiiiess  t>ased 
on  merit. 

••15U.S.C.  780-4. 


shall  be  Uebigned  to  prevent  frauauiem 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  municipal 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Commission 
believes  that  the  rule  change  removes 
impediments  to  and  perfects  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities  in  that  the 
amendments  enhance  the  ability  of 
municipal  securities  firms  to  compete 
for,  and  be  awarded,  municipal 
securities  business  on  the  basis  of  merit, 
rather  than  political  or  financial 
influence.  Such  healthy  competition 
will  act  to  lower  artificial  barriers  to 
those  municipal  securities  firms  not 
willing  or  able  to  hire  consultants  to 
obtain  or  retain  municipal  securities 
business,  thereby  maintaining  the 
integrity  of  the  municipal  securities 
market,  as  well  as  the  public  trust  and 
confidence  that  is  essential  to  the  long- 
term  health  and  liquidity  of  the  market. 

The  Commission  also  believes  that  the 
rule  change  is  in  the  public  interest  in 
that  the  amendments  enhance  the 
ability  of  investors  to  determine 
whether  an  underwriter  may  have  made 
improper  payments  in  order  to  secure 
municipal  securities  business.  The 
Commission  has  recognized  that 
"information  concerning  financial  and 
business  relationships  among  the  parties 
involved  in  the  issuance  of  municipal 
securities  may  be  critical  to  an 
evaluation  of  the  underwriting."^" 

/( IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  File  No. 
SR-MSRP-95-15  be,  and  hereby  is, 
approved,  effective  March  18,  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-909  Filed  1-23-96;  8:45  am) 
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Professional  Orders 

January  17, 1996. 

I.  Introduction 

On  July  14. 1995,  the  Chicago  Stock 
Exchange.  Incorporated  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
modify  the  priority  and  precedence  of 
agency  and  professional  orders.  On  July 
26.  1995,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^ 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  36373  (Oct. 
16,  1995).  60  FR  54268  (Oct.  20,  1995). 
No  comments  were  received  on  the 
proposal. 

n.  Description  of  Proposal 

Currently,  under  the  Exchange's  rules, 
specialists  are  not  required  to  accept 
professional  orders  for  the  book  unless 
such  orders  better  the  existing  market.* 
A  specialist  also  is  not  required  to 
provide  primary  market  protection  to 
professional  orders  pursuant  to  the 
Exchanges  Best  Rule  *  as  it  does  for 


'"First  Fidelity,  supra  n.  13,  quoting  Statement  of 
the  Commission  Regarding  Disclosure  Obligations 
of  Municipal  Securities  Issuers  and  Others. 
Securities  Act  Release  No.  7049  (Mar.  9, 1994).  59 
FR  1274a  (Mar.  17.  1994). 


'15U.S.C.  78s(b)(l)■ 
*17CFR240.19b-4. 

^  See  letter  from  David  Rusoff.  Foley  *  lardner. 
to  Glen  Barrentine.  Senior  Counsel,  Division  of 
Market  Regulation.  SEC,  dated  July  26, 1995.  In 
Amendment  No.  J.  the  Exchange  notified  the 
Commission  that  the  proposed  rule  change  was 
approved  by  the  Exchange's  Executive  Committee 
on  July  20.  1995. 

*  See  CHX  Article  XXX,  Rule  2.  A  professional 
order  is  any  order  for  the  account  of  a  broker -dealer, 
the  account  of  an  associated  person  of  a  broker- 
dealer,  or  anv  account  in  which  a  broker-dealer  or 
an  associated  person  of  a  broker-dealer  has  any 
direct  or  indirect  interest.  See  Interpretation  .04  of 
CHX  Article  XXX.  Rule  2. 

>  See  Article  XX,  Rule  37(a).  Under  the 
Exchange's  Best  Rule,  Exchange  specialists  are 
required  to  guarantee  executions  of  market  and 
limit  orders  under  certain  circumstances.  For  all 
agency  limit  orders  in  Dual  Trading  System  issues, 
the  specialist  must  Till  the  order  if  the  bid  or  offer 
at  the  limit  price  has  been  exhausted  in  the  primary 
market,  there  has  been  price  penetration  of  the  limit 
in  the  primary  market  (a  trade  through  of  a  CHX 
limit  order),  or  the  issue  is  trading  at  the  limit  price 
on  the  primary  market,  unless  it  can  be 
demonstrated  that  such  order  would  not  have  been 
executed  if  it  had  been  transmitted  to  the  primary 
market  or  the  broker  and  specialist  agree  to  a 
specific  volume  related  or  other  criteria  for 
requiring  a  fill. 


agency  orders.^  Moreover,  a  specialist 
may  retain  priority  over  a  professional 
order  provided  it  is  displaying  its 
interest,  including  the  size,  over  the 
quotation  system  ("Specialist  Priority 
Rule").  Specialists,  however,  are  always 
required  to  give  precedence  (i.e.,  yield) 
to  agency  orders.^  On  the  other  hand, 
under  the  current  CHX  rules,  agency 
orders  do  not  have  priority  over 
professional  orders,  and  professional 
orders  that  have  established  time 
priority  are  not  required  to  give 
precedence  to  agency  orders.^ 

The  Exchange  believes  that  the 
interplay  among  the  Specialist  Priority 
Rule,  the  Best  Rule,  and  the  Exchange's 
other  rules  of  priority  and  precedence  ^ 
often  results  in  the  unintended  anomaly 
of  providing  the  professional  order  the 
benefit  of  the  Best  Rule  and/or  the 
specialist  being  unable  to  retain  priority 
over  professional  orders  as  provided  in 
the  Specialist  Priority  Rule.  For 
example,  assume  a  specialist  accepts  a 
professional  order  for  his  book  and 
thereafter  an  agency  order  is  entered  on 
the  book  at  the  same  price.  If  the  agency 
order  is  due  a  fill  under  the  Best  Rule 
because  of  prints  in  the  primary  market, 
the  professional  order  must  also  be 
filled  because  it  has  higher  [i.e..  time) 
priority  in  the  book.  Moreover,  assume 
a  specialist  bid  is  entered  first  in  time 
and  thereafter  a  professional  order  and 
an  agency  order  at  the  same  price  are 
entered  respectively.  Under  the  current 
rules,  even  if  the  speciafist's  bid  may 


•*  Professional  market  orders  with  a  "Z" 
designator  receive  automatic  executions  based  on 
the  CHX's  Best  Rule.  The  Z  designator  may  be  used 
by  an  order  sending  firm  after  it  negotiates  with  the 
specialist  and  the  specialist  agrees  to  accept  the 
firm's  professional  orders  for  automatic  execution 
on  the  CHX's  automated  order  routing  and 
execution  system  ("MAX").  Limit  orders  sent  with 
the  "Z"  designator  will  be  represented  on  the 
specialist's  book  as  professional  orders  and  do  not 
receive  the  benefits  of  the  Best  Rule.  Securities 
Exchange  Act  Release  No.  35505  (Mar.  17,  1995).  60 
FR  15613  (Mar.  24,  1995)  (File  No.  SR-CHX-95- 
09). 

'  See  CHX  Artile  XXX.  Rule  2. 

"With  regard  to  the  display  of  limit  orders, 
however,  the  Exchange  has  represented  to  the 
Commission  that  all  bids  and  offers  that  improve 
the  current  CHX  quote  are  displayed  in  the  revised 
CHX  quotation.  Telephone  conversation  between 
George  Sinunon,  Craig  Long,  and  David  Rusoff, 
Foley  &  L,ardner.  and  Holly  Smith,  Ivette  Lopez. 
Glen  Barrentine,  and  Jennifer  Choi.  Division  of 
Market  Regulation,  SEC,  on  December  19.  1995.  See 
also  CHX  Rule  7.  Article  XX.  Therefore,  assuming 
that  the  primary  market  quote  in  XYZ  is  2OV4-2OV2, 
if  a  professional  order  to  buy  1,000  shares  of  XYZ 
at  2OV4  was  entered  at  9  a.m.  and  a  public  agencv 
order  10  buy  l.OOO  of  XYZ  at  20 V<  was  entered  at 
9:05  a.m..  the  CHX  specialist  quotation  would  show 
at  least  2,U00  shares  of  XYZ  at  2OV4. 

''See  CHX  Article  XX,  Rules  15  (Precedence  of 
Bids):  16  (Precedence  of  Bids  at  Same  Price);  17 
(Precedence  of  Offers):  18  (Precedence  of  Offers  at 
Same  Price);  19  (Precedence  of  Offers  to  Buy 
"Seller's  Option");  and  20  (Claim  of  Prior  or  Better 
Bid). 


retain  priority  over  the  professional 
order  and  only  has  to  yield  to  the  public 
agency  order  at  the  same  price,  in  this 
situation  the  specialist  bid  must  yield  to 
both  orders  because  the  professional 
order  has  time  priority  over  the  public 
agency  order. 

The  Exchange  states  that  due  to  this 
anomaly,  specialist  are  hesitant  to 
accept  professional  orders.  The 
Exchange  proposes.to  add  interpretation 
and  policy  .05  to  Rule  2  of  Article  XXX 
of  the  Exchange's  Rules  to  give 
specialists  an  incentive  to  accept 
professional  orders  for  inclusion  in  the 
book. 

Currently,  as  well  as  under  the 
proposed  rule  change,  when  a 
professional  order  "has  the  post,"  [i.e., 
is  the  highest  priority  order  in  the 
specialist's  book  at  a  given  price),  the 
professional  order  would  not  be 
required  to  yield  precedence  to  an 
agency  order  at  the  same  price  that  has 
not  established  time  priority  over  the 
professional  order.  Under  the  proposal, 
however,  in  the  event  that  the  agency 
order  is  due  a  fill  under  the  Exchange's 
Best  Rule,  the  agency  order  would  be 
filled  even  though  the  professional 
order,  which  has  a  higher  priority  on  the 
book,  is  not  filled.  Therefore,  although 
an  incoming  MAX  order  will  be  filled 
against  the  professional  order  and  not 
against  subsequently  entered  agency 
orders  that  have  not  established  time 
priority,  if  the  subsequently  entered 
agency  orders  are  due  a  fill  under  the 
Best  Rule,  the  agency  orders  would  be 
executed  without  filling  the  professional 
order,  which  only  has  post  protection. 

Moreover,  under  the  proposed  rule 
change  if  a  specialist's  own  order  has 
the  post  [i.e..  an  order  that  originates 
with  the  specialist  as  dealer  is  the 
highest  priority  order  in  the  specialist's 
book  at  a  given  price)  and  a  professional 
order  and  an  agency  order  are 
subsequently  entered  in  the  book  at  the 
same  price,  the  professional  order  must 
yield  precedence  to  the  agency  order  if 
the  specialist's  own  order  yields 
precedence  to  the  agency  order. 
Therefore,  the  specialist  bid  second,  and 
the  professional  order  third.  This 
proposed  interpretation  and  policy  is 
intended  to  allow  the  agency  order  to 
displace  the  specialist's  order  while  at 
the  same  time  allow  the  specialist's 
order  to  retain  priority  over  the 
professional  order  in  accordance  with 
the  Specialist  Priority  Rule. 

III.  Discussion  v 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


exchange,  and,  in  particular,  with  the 
requirements  of  Section  bfb).'"  The 
Commission  believes  the  proposal  is 
consistent  with  the  section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  writh 
the  requirements  of  the  Act  because  it 
may  contribute  to  the  depth  and 
liquidity  of  the  CHX  market  if,  as  the 
CHX  suggests,  more  order  flow  is 
attracted  to  the  Exchange.  The 
Commission  notes  that  the  Exchange 
has  represented  that  the  proposed  rule 
change  does  not  affect  the  primary 
market  protection  afforded  to  agency 
orders  under  the  Exchange's  Best  Rule, 
affect  the  standing  of  agency  orders  in 
relation  to  a  dealer's  orders  for  its  own 
account,  or  modify  the  conditions  under 
which  a  specialist's  bid  may  retain 
priority  over  a  professional  order.  In 
addition,  the  Exchange  has  represented 
to  the  Commission  that  the  proposed 
rule  change  will  not  affect  the 
application  of  the  Exchange's  current 
quote  dissemination  policy,  which 
requires  all  customer  limit  orders, 
regardless  of  priority,  to  be  displayed  in 
the  CHX  specialist's  quote  when  the 
customer  order  improves  the  specialist's 
quote  or  the  national  best  bid  or  offer. 
The  Commission,  therefore,  believes 
that  the  rule  change  will  not 
disadvantage  public  agency  orders. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-CHX-95-18) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

[FR  Doc.  95-1032  Filed  1-23-96:  8:45  am] 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


'"15U.S.C78f(b). 

"  15  U.S.C.  78s(b)(2). 
"17CFR20O.3&-3(a)(12). 
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("Act"').'  notice  is  hereby  given  that  on 
December  19.  1995.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Item  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Effective  October  1, 1995.^  the  NYSE 
proposes  to  retroactively  decrease  the 
Vendor  Service  Administrative  Fee  and 
change  how  this  fee  is  calculated.  The 
text  of  the  proposed  rule  change  is  as 
follows  [new  text  is  italicized;  deleted 
text  is  bracketed): 

Administrative  Fee 

(Annual  Fee) 

Vendor  Service  Administrative  Fee 

(Pass  Through  plus  $900  per  Terminall 
Pass  Through  plus  $480  per  ITPN  user* 
Pass  Through  plus  $480  per  Terminal  for 
non-ITPN  distributed  product" 
•An  "ITPN"  is  a  member  or  person 
associated  with  a  member,  who  has  been 
entitled  to  receive  one  or  more  third  jiarty 
market  data  vendor  service  offerings  via  the 
Exchange's  Integrated  Technology  Program 
Network. 

**If  should  be  noted  that  the  Exchange  is 
in  the  process  of  migrating  all  services  to  the 
ITPN  distribution  method.  Therefore,  the 
terminal  vs  user  distinction  is  only 
temporary,  pending  completion  of  the 
migration. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  provides  administrative 
support  for  members  and  member 
organizations  who  wish  to  receive  third 
party  market  data  vendor  services  on  the 
Trading  Floor.  This  administrative 
support  includes  arranging  for 
subscriptions,  installations,  repairs,  and 
training  as  well  as  billing  validation  and 
payment.  A  fee  is  charged  to  members 
and  member  organizations  for  such 
administrative  services.  The  purpose  of 
the  proposed  rule  change  is  to  reduce 
this'administrative  fee  and  change  how 
it  is  calculated. 

The  Vendor  Service  Administrative 
Fee  is  composed  of  third  party  market 
data  vendor  pass  through  fees  and  the 
Exchange's  fee  for  administrative 
services  rendered.  The  Exchange,  on 
behalf  of  its  members,  recently 
negotiated  a  reduction  in  the  pass 
through  fc-es  charged  to  members  by 
third  party  market  data  vendors.  To 
complement  this  reduction,  the 
Exchange  is  reducing  its  portion  of  the 
Vendor  Service  Administrative  Fee  from 
$900  per  third  party  market  data 
terminal  to,  depending  on  the 
circumstances.  $480  per  terminal  for 
those  users  who  receive  third  party 
market  data  services  by  means  of  their 
own  terminals  or  terminals  leased  from 
third  party  market  data  vendors. 

The  Exchange  also  proposes  to  alter 
the  methodology  for  calculating  the 
NYSE's  administrative  fee  for  those 
users  receiving  third  party  market  data 
vendor  services  via  the  Exchange's 
rTPN.3  Instead  of  basing  the  fee  on  the 
number  of  third  party  market  data 
terminals  owned  or  leased  by  a  member, 
the  proposal  assesses  the  fee  for  ITPN 
distributed  services  based  on  the 
number  of  ITPN  usernames  associated 
with  a  member  that  are  entitled  to 
access  third  party  market  data  vendor 
services  through  any  of  the  terminals  on 
the  Floor  of  the  Exchange.* 

The  Exchange  notes  tnat  it  is  in  the 
process  of  migrating  all  of  the  third 
party  market  data  vendor  services 
received  by  members  and  member 
organizations  on  the  Floor  of  the 


'  15  U.S.C  78»(bl(l). 

^  Although  the  effective  date  of  the  Vendor 
Service  Administrative  Fee  for  billing  purposes  is 
October  1.  1995.  the  Commission  notes  that  this  fee 
will  'not  be  invoiced  until  the  end  of  January  1996. 


'  rtPN  stands  for  "Integrated  Technology  Program 
Network." 

*  In  addition  to  third  party  market  data  vendor 
services,  the  ITPN  offers  users  a  number  of 
additional  services.  The  Exchange  will  not  assess  an 
administrative  fee  on  a  usemame  that  allows  access 
to  these  additional  services  unless  the  username 
also  allows  access  to  third  party  market  data  vendor 
services.  Telephone  conversation  between  Santo  A. 
Famularo,  NYSt.  and  Anthony  P.  Pecora.  Attorney. 
SEC  (Jan.  11.  199«). 


Exchange  to  the  ITPN  distribution 
method.'  After  the  migration  is 
completed,  the  Exchange  component  of 
the  Vendor  Service  Administrative  Fee 
will  be  based  solely  on  the  number  of 
ITPN  usernames  associated  with  a 
member  that  are  entitled  to  concurrent 
access  to  third  party  market  data  vendor 
services. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  ^ 
in  general  and  furthers  to  objectives  of 
section  6(b)(4)^  in  particular  in  that  is 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organizations's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

UI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due.  fee.  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act »  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.* 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  actions  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


'The  Exchange  anticipates  that  all  third  party 
market  data  vendor  terminals  will  be  removed  from 
the  Floor  by  lune  1996.  Telephone  conversation 
between  Santo  A.  Famularo.  NYSE,  and  Anthony  P. 
Pecora.  Attorney.  SEC  (Dec.  21. 1995). 

•15  U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(4). 

•15  U.S.C.  7tts(b)(3)(A). 

»17CFR240.19b-4(e). 


UMI 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  4.'>0  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
41  and  should  be  submitted  by  February 
14.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary 
[FR  Doc.  9f>-10333  Filed  1-23-96;  8:45  am] 

BILUNG  COOC  M1(M)1-M 


[Release  No.  34-36728  f  le  Nc   SR  Phix- 
95-60] 

Self-Reoulatory  O'g."-  /ations 
p'"    .jje:^^';!  Stock  Excnange.  mc: 
Oraer  G-an'rrq  Apo-'ova  :o  Prooosed 
RuleC'^^angp  and  Motice  o*  Fiimg  ana 
Or^e-  G-,int:ng  Acceieraied  Approval 
to  A.Tiendment  No.  2  to  Proposed  Rule 
Change  Relating  to  Alternate 
Specialists 

January  17.  1996. 

I.  Introduction 

On  September  15,  1995,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.^  a  proposed  rule 
change  to  amend  Phlx  Rule  202A, 
which  addresses  the  responsibilities  of 
Alternate  Specialists.  On  November  1, 
1995.  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^ 


'"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

■'17CFR240.19b-4. 

J  See  letter  from  Gerald  D.  O'Connell.  First  Vice 
President.  Phlx.  to  Glen  Barrentine.  Team  Leader. 
Division  of  Market  Regulation.  SEC.  dated  October 


The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  36457  (Nov.  3,  1995).  60  FR 
57028  (Nov.  13.  1995).  No  comments 
were  received  on  the  proposal.  On 
December  27. 1995.  the  Exchange 
submitted  to  the  Commission 
Amendment  No.  2  to  the  proposed  rule 
change." 

This  order  approves  the  proposed  rule 
change,  including  Amendment  No.  2  on 
an  accelerated  basis. 

II    Dcs^  ripiiiin  of  Proposal 

An  Alternate  Specialist  is  a  registered 
Phlx  specialist,  who  with  regard  to 
certain  assigned  issues  has  agreed 
generally  to  supplement  the  market 
making  activities  of  Exchange  primary 
specialists  When  called  in  to 
participate  by  the  specialist  or  a  Floor 
Official,  Alternate  Specialists  assist  the 
primary  specialists  in  executing  public 
orders  during  periods  of  unusual  or 
heavy  trading  in  a  particular  issue.^ 
Phlx  Rule  202A  sets  forth  the 
requirements  and  responsibilities  of 
Alternate  Specialists.  Currently,  equity 
specialists  are  permitted  to  trade  in  an 
Alternate  Specialist  capacity  all 
securities  traded  on  the  equity  floor. 

Phlx  rule  202A  imposes  certain 
trading  obligations  upon  Alternate 
Specialists  pursuant  to  section  11  of  the 
Act  and  the  rule  thereunder^  as  well  as 


30,  1995.  In  Amendment  No.  1.  the  Exchange 
clarified  thai  the  "50%  of  quarterly  opening  share 
volume"  requirement  has  been  replaced  with  "50% 
of  quarterly  trade  volume." 

'  See  letter  from  Gerald  O'Connell.  First  Vice 
President.  Phlx.  to  Glen  Barrentine.  Team  Leader, 
Division  of  Market  Regulation.  SEC,  dated 
December  20.  1995.  In  Amendment  No.  2,  the 
Exchange  clarified  that  the  Alternate  Spet  ialist 
must  clear  the  post  before  .sending  an  order  via  ITS 
to  obtain  credit  for  the  50%  on-floor  requirement. 
Amendment  No.  2  abo  withdrew  the  proposal  to 
permit  Alternate  Specialists  to  count  towards  the 
50%  on-floor  requirement  unexecuted  orders  of  500 
or  more  shares  placed  with  the  specialist  on  the 
Exchange  at  a  price  on  or  in-between  the 
consolidated  market  and  mdintained  on  the  tx)nk 
for  an  extended  period  of  time. 

'  Phlx  specialists  and  Alternate  Specialists 
qualify  for  favorable  margin  treatment  under 
Regulation  T.  Under  Rule  12  of  Regulation  T,  a 
creditor  may  extend  good  faith  margin  for  any  long 
or  short  po.silion  in  a  security  in  which  a  specialist 
makes  a  market.  See  12  CFJl'220.12(b)(3l. 
Regulation  T  defines  "good  faith  margin"  as  the 
amount  of  margin  which  a  creditor,  exercising 
.sound  credit  judgment,  would  customarily  require 
for  a  specified  security  position  and  which  is 
established  without  regard  to  the  customer's  other 
as.sets  or  securities  positions  held  in  connection 
with  unrelated  transactions.  See  12  CFR  220.2Ck). 

"15  U.S.C.  78k.  Generally,  section  11(b)  of  the 
Act  governs  specialist  rights  and  obligations.  In 
particular.  Rule  llb-l(a)(2)  under  the  Act  provides 
that  the  rules  of  an  exchange  concerning  specialist 
registration  must  include  provisions  on  the 
following:  (1)  Minimum  capital  requirements;  (2) 
requirements  that  the  specialist  engage  in  a  course 
of  dealing  for  his  own  account  that  will  assist  in 


financial  responsibility  and  reporting 
requirements.  An  Alternate  Specialist  is 
obligated  under  Rule  202A  to  effect  all 
of  his  transactions  in  securities  on  the 
Exchange  so  that  they  constitute  a 
course  of  dealings  reasonably  calculated 
to  contribute  to  the  maintenance  of  a 
fair  and  orderly  market.  Moreover,  an 
Alternate  Specialist  at  the  request  of  a 
floor  broker  must  make  a  bid  or  offer  in 
any  security  to  which  he  is  assigned  or 
in  which  he  is  then  trading  such  that  a 
transaction  effected  thereon  will 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market. 

The  current  rule  also  provides  the 
criteria  for  qualifying  and  maintaining 
the  status  of  an  Alternate  Specialist. 
Under  the  rule,  50%  of  an  alternate 
Specialist's  quarterly  share  volume 
(excluding  share  volume  in  securities  in 
which  he  is  registered  as  specialist) 
must  be  in  issues  to  which  he  is 
assigned.  Moreover,  50%  of  the 
quarterly  share  volume  that  creates  or 
increases  a  position  ("opening")  in  an 
Alternate  Specialist  account  must  result 
from  transactions  consummated  on  the 
Exchange. 

Finally,  the  current  rule  contains 
several  provisions  that  focus  on  the 
Alternate  Specialist's  participation  on 
openings  and  after  the  opening  and  the 
handling  of  orders.  Supplementary 
Material  .06  to  Phlx  Rule  202A  provides 
that  alternate  Specialists  as  a  group  are 
entitled  to  participate  in  opening  a 
security  on  the  Exchange  with  equal 
standing  with  respect  to  any  net 
imbalance  (after  sf)ecialist  participation) 
o'^  purchase  and  sale  orders  on  the 
exchange.  Moreover,  pursuant  to 
Supplementary  Material  .07  to  Phlx 
Rule  202A,  following  the  opening,  when 
the  bids  or  offers  of  one  or  more 
Alternate  Specialists  are  equal  in  price 
to  those  of  the  specialist,  the  Alternate 
Specialists  as  a  group  are  entitled  to 
participate  in  the  transactions  effected 
thereon  to  the  extent  of  one-third  of  the 
total  shares  involved  (excluding  those 
needed  to  satisfy  public  orders). 
Pursuant  to  Supplementary  Material  .09 
to  Rule  202A,  an  Alternate  Specialist 
must  also  accept  and  guarantee 
execution  of  all  100  share  agency  orders 
to  which  his  assignment  extends  that 


the  maintenance  of  a  fair  and  orderly  market  and 
that  substantial,  continued  failure  to  meet  these 
requirements  will  result  in  suspension  or 
canCeilatipn  of  the  specialist's  registration  in  his 
specialty  stock(s):  (3)  provisions  restricting  the 
specialist's  dealings  to  those  necessary  to  mainlam 
a  fair  and  orderly  market  or  to  act  as  an  odd-lot 
dealer:  (4)  provisions  stating  the  responsibilities  of 
the  specialist  as  broker:  and  (5)  procedures  for  the 
effective  and  systematic  sur\'eillance  of  specialist 
activities.  Phlx  Alternate  Specialists  are  considered 
specialists  as  envisioned  by  Section  11  of  tfie  Act. 


1QR2 
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are  no»  accepted  by  the  specialist  when 
requested  by  a  floor  broker. 

The  Exchange  proposes  to  amend 
certain  obligations  and  responsibilities 
of  Alternate  Specialists  set  forth  in  Phlx 
Rule  202A.  Specifically,  the  Exchange 
proposes  to  consolidate  into  new  Rule 
202A(a)  the  provisions  relating  to  an 
Alternate  Specialist  s  affirmative  and 
negative  market  making  obligations.  The 
Exchange  believes  that  this  change  will 
avoid  repetition  and  improve  the  clarity 
of  the  rule. 

In  new  Rule  202A(b),  Phlx  proposes 
to  limit  the  number  of  equity  issues  in 
which  an  individual  may  serve  as 
Alternate  Specialist  to  60  securities. 
Moreover,  the  Exchange  proposes  that 
once  a  member  has  been  assigned  as  an 
Alternate  Specialist,  the  member  must 
maintain  such  assignment  for  at  least  30 
business  days,  after  which  the  member 
may  terminate  the  assignment  by 
providing  written  notification  to  the 
Phlx  on  a  form  prescribed  by  the 
Exchange.^  The  Exchange  states  that  the 
primary  purpose  of  the  proposed  rule 
change  is  to  bolster  liquidity  provided 
by  the  Phlx's  Alternate  Specialist 
program  by  concentrating  Alternate 
.Specialist  activities  in  a  smaller  number 
of  securities. 

Finally,  the  Exchange  proposes  new 
Rule  202A(c).  which  will  list  the  criteria 
for  qualifying  and  maintaining  the 
status  of  an  Alternate  Specialist.  This 
provision  incorporates  and  amends 
certain  previous  requirements  and 
eliminates  others  that  the  Exchange 
finds  to  be  unnecessary  in  light  of  other 
Exchange  rules.  In  particular,  the 
Exchange  proposes  to  delete  the 
requirement  that  50%  of  the  Alternate 
Specialist's  share  volume  must  be  in 
-assigned  issues.  The  Exchange  believes 
that  this  requirement  is  no  longer 
necessary  in  light  of  its  proposal  to  limit 
the  maximum  number  of  securities  in 
which  a  specialist  can  act  as  an 
Alternate  Specialist  to  60.  Moreover,  the 
Exchange  proposes  to  amend  the 
requirement  that  .50%  of  the  quarterly 
opening  share  volume  in  an  Alternate 
Specialist  account  result  from 
transactions  consummated  on  the 
Exchange  ("50%  on-floor  requirement") 
by  replacing  the  "50%  of  quarterly 
opening  share  volume"  with  "50%  of 
quarterly  trade  volume."  The  Exchange 
states  that  it  has  determined  that  the 
requirement  should  no  longer  be  limited 
to  "opening"  positions  because 
measuring  all  trade  volume  each  quarter 
to  ensure  that  50%  is  e.xecuted  on  the 
Exchange  should  fulfill  the  Phlx's  intent 


to  monitor  for  true  Alternate  Specialist 
activity  and  obligations.  The  Exchange 
also  notes  that  opening  transactions  are 
difficult  to  monitor  because  floor  tickets 
are  not  marked  with  an  opening  or 
closing  distinction  on  the  equity  floor. 

The  Exchange  also  proposes  to  amend 
the  50%  on-floor  requirement  to  permit 
Alternate  Specialist  to  include  in  the 
calculation  trades  effected  on  another 
national  securities  exchange  through  the 
Intermarket  Trading  System  ("ITS")  that 
do  not  exceed  a  ratio  of  three  Phlx 
trades  to  one  ITS  trade.*  For  an' ITS 
trade  to  count  toward  such  a 
requirement,  however,  the  Alternate 
Specialist  must  first  "clear  the  post" 
before  routing  an  ITS  commitment  to 
another  market.*  The  Exciiange  believes 
that  it  is  appropriate  to  allow  one- 
quarter  of  the  50%  on-floor  requirement 
to  be  met  by  ITS  trades  effected  away 
from  the  Exchange  because  ITS 
enhances  liquidity  and  provides  a 
linkage  that  is  vital  to  a  true  National 
Market  System. 

The  Phlx  also  proposes  to  delete 
Supplementary  Material  .06.  .07,  and 
.09.  The  Exchange  proposes  to  delete 
Supplementary  Material  .06  and  .07, 
which  pertain  to  Alternate  Specialist's 
participation,  because  it  believes  that 
the  priority  of  orders  is  already 
adequately  addressed  in  Rules  119  and 
120.'°  The  Phlx  also  proposes  to  delete 
Supplementary  Material  .09,  which 
relates  to  Alternate  Specialists  handling 
of  orders,  because  it  believes  that  the 
obligation  on  the  Alternate  Specialist  to 
accept  and  guarantee  executions  only 
pertains  to  100  share  orders  and  will  be 
largely  superseded  by  new  Rule 
202A(c)(iv),  where  the  Alternate 
Specialist's  affirmative  obligation  to 
maintain  an  adequate  presence  in  his 
assigned  issues  is  more  pronounced. 


'  Tenni nations  will  be«;ome  effeciive  as  of  the 
opening  of  trading  on  the  equity  floor  on  the 
business  day  following  the  submission. 


"For  example,  if  an  Alternate  Specialist  needs  to 
employ  ITS  trailes  to  meet  his  on  floor  requirement, 
and  has  executed  a  total  of  2.000  trades  in  that 
quarter,  the  requirement  could  be  met  by  effecting 
250  off -floor  ITS  trades  and  750  on-floor  trades. 

■•Specincallv.  before  sending  an  order  initiated 
on  the  Exchange  floor  lo  another  market,  the 
.Mlernate  Specialist  mu.st  (1)  request  the  specialist's 
quote  and  (2)  make  a  bid  or  offer  at  the  post  for  the 
price  and  size  of  his  intended  interest  See 
Securities  Exchange  ,\ct  Release  No.  20331  (Oct.  27. 
1«)83).  48  FR  50649  (Nov   2.  1983)  (approving  a 
proposed  rule  change  lo  require  all  Phlx  floor 
members  to  clear  the  post  for  a  security  on  the  Phlx 
floor  before  directly  inputting  the  order  into  the 
Intermarket  Trading  System;  alternate  specialists 
are  also  required  to  bid  or  offer  .hI  the  post  for  the 
price  and  size  of  their  intended  interest  prior  to 
transmitting  a  commitment  to  another  market  via 
the  ITS). 

'"See  Phlx  Rule  119  (Precedence  of  Highest  bid) 
and  Phlx  Rule  120  (Precedence  of  Offers  at  Same 
Price). 


III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  v^rith  the 
requirements  of  sections  6(b)  and 
11(b)."  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  section  6(h)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and.  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  section  11(b)  and 
Rule  llb-1  thereunder'-  that  specialist 
transactions  must  contribute  to  the 
maintenance  of  fair  and  orderly  markets. 

The  Commission  believes  that 
limiting  the  number  of  issues  in  which 
an  equity  specialist  may  serve  as  an 
Alternate  Specialist  to  60  would  assist 
in  adding  depth  and  liquidity  to  the 
market.  By  placing  a  Hmit  on  the 
number  of  Alternate  Specialist  issues, 
the  Alternate  Specialist  can  more 
effectively  utilize  his  capital  and  focus 
his  liquidity  providing  activities  on  60 
issues  rather  than  on  potentially  over 
2,300  issues. 

The  Commission  also  believes  that  the 
consolidation  into  new  Rule  202A(a)  of 
the  Alternate  Specialist's  affirmative 
and  negative  market  making  obligations 
is  consistent  with  the  purposes  of  the 
Act  in  that  the  requirements  of  section 
11(b)  of  the  Act  and  Rule  llb-l(a)(2) 
thereunder  remain  intact:  Alternate 
Specialists  must  continue  to  adhere  to 
minimum  capital  requirements  as  well 
as  the  requirement  that  the  .Mteniate 
Specialist  trading  contribute  to  the 
maintenance  of  a  fair  and  orderly 
market.  Moreover,  the  proposed  rule 
change  does  not  affect  the  Alternate 
Specialist's  obligations  as  an  equity 
specialist  when  he  is  not  otherwise 
acting  in  his  capacity  as  an  Alternate 
Specialist.  Finally.  Phlx's  specialist 
compliance  and  surveillance  rules 
continue  to  apply  to  the  Exchange's 
Alternate  Specialist  program.  Therefore, 
the  Commission  believes  that  these 
rules  will  ensure  that  Alternate 
Specielist  trading  will  be  beneficial  to 
investors  and  the  market  in  general. 

The  Commission  also  believes  that  the 
amendments  to  the  two  quarterly 
trading  requirements  are  not 
inconsistent  with  the  Act.  The 
requirement  that  50%  of  the  Alternate 


"15  u.S.C.  78f(b)  and  78k(b). 
<»  17  CFR  240.1  lb-1. 


UMI 


Specialist's  share  volume  lie  in  assigned 
issues  may  be  deleted  because  with  only 
60  securities  in  which  a  specialist  may 
serve  as  an  Alternate  Specialist  and  the 
adoption  of  the  new  standards  in  the 
rule,  it  is  permissible  for  Phlx  to  decide 
that  an  aggregate  minimum  level  of 
Alternate  Specialist  activity  is  no  longer 
necessary  to  ensure  that  Alternate 
Specialists  are  acting  as  section  11(b) 
specialists.  Moreover,  the  50% 
requirement  spread  over  potentially 
2,300  securities  did  not  guarantee 
significant  depth  or  liquidity  in 
individual  stocks.  The  Commission 
believes  that  new  Rule  202A(c)(iv), 
which  places  affirmative  obligations  on 
the  Alternate  Specialist  to  maintain  an 
adequate  presence  in  the  Exchange's 
market  with  respect  to  assigned  issues 
and  to  execute  at  least  50%  of  the  trades 
placed  in  the  Alternate  Specialist 
account  each  quarter  on  the  Exchange, 
in  addition  to  the  limitation  in  the 
number  of  securities  for  which  a 
specialist  may  act  as  an  .Mtemate 
Specialist  should  ensure  sufficient 
Alternate  Specialist  participation  on  the 
Exchange  and  liquidity  in  individual 
stocks. 

With  respect  to  the  50%  on-fioor 
requirement,  the  Exchange  proposes  to 
calculate  the  percentage  of  quarterly 
trade  volume  rather  than  "opening  " 
share  volume.  The  Commission  believes 
that  with  this  amendment  the  Exchange 
can  monitor  the  frequency  of  Alternate 
Specialist  participation  on  the 
Exchange,  which  would  be  as  helpful  as 
the  prior  requirement  in  measuring 
whether  Alternate  Specialists  are 
fulfilling  their  obligations  to  provide 
liquidity  on  the  Exchange.  Moreover, 
eliminating  the  "opening"  distinction 
will  make  it  easier  for  the  Exchange  to 
monitor  compliance  with  the 
requirement. 

Moreover,  the  Commission  believes 
that  amending  the  50%  on-floor 
requirement  to  permit  Alternate 
Specialist  to  include  in  the  calculation 
ITS  trades  will  not  be  inconsistent  with 
the  purposes  of  the  Act.  The  Exchange 
specifically  requires  that  the  Alternate 
Specialist  clear  the  post  before  routing 
an  ITS  commitment  to  another  market. 
Where  one  of  the  primary  obligations  of 
Alternate  Specialists  is  to  provide 
liquidity  on  demand,  permitting 
Alternate  Specialists  to  count  ITS  trades 
towards  their  50%  on-floor  requirement 
would  encourage  and  recognize 
Alternate  Specialists  activities  that 
contribute  to  the  liquidity  of  the 
National  Markets.  Moreover,  the 
Commission  recognizes  that  an 
Alternate  Specialist  who  initiates  an 
order  on  the  floor  and  clears  the  post 
should  not  be  penalized  if  there  is  no 


interest  in  the  crowd  or  on  the  limit 
order  book  against  which  the  Alternate 
Specialist's  order  can  be  executed  and  if 
the  specialist  does  not  accept  that  order 
for  placement  in  the  book.  The 
Commission  finds  that  it  is  reasonable 
for  the  Exchange  to  assume  that  an 
Alternate  Specialist  who  makes  a  good 
faith  effort  to  participate  as  dealer  on 
the  Exchange  floor  is  engaged  in  bona 
fide  specialist  activity  even  though  the 
transaction  ultimately  can  be 
consummated  only  by  exposing  the 
Alternate  Specialist's  order  to  all 
interest  in  the  National  Market  System. 
Moreover,  the  Commission  finds  that 
the  limit  on  the  amount  of  ITS  trades 
that  may  be  counted  towards  the  50% 
on-floor  requirement  should  ensure  that 
the  Alternate  Specialists  are  actually 
engaging  in  bona  fide  equity  specialist 
activity  on  the  Phlx  floor  entitled  to 
exempt  credit 

Finally,  the  Commission  finds  that  the 
Exchange's  rules  of  priority  and 
precedence  of  orders  adequately  address 
the  concerns  in  Supplementary  Material 
.06  and  .07.  Moreover,  the  Commission 
believes  that  the  Exchange's  proposal  to 
delete  Supplementary  Material  .09  is 
not  inconsistent  with  the  purposes  of 
the  Act.  Although  the  affirmative 
obligations  upon  Alternate  Specialist  in 
the  proposed  rule  change  do  not  require 
the  Alternate  Specialist  to  guarantee 
execution  of  any  specific  number  of 
shares,  Phlx  rules  require  Alternate 
Specialists  to  maintain  an  adequate 
presence  on  the  Exchange  with  respect 
to  assigned  alternate  issues  and  related 
trade  activities  for  the  alternate  account. 
This  standard  will  ensure  that,  when 
needed,  the  Ahemate  Specialist  will  be 
available  to  assist  in  executions  as 
required  of  all  specialists  under  section 
11(b)  of  the  Act. 's 

Moreover,  the  Commission  finds  good 
cause  for  approving  Amendment  No.  2 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  2  merely  clarified  a 
requirement  on  the  Alternate  Specialist 
to  clear  the  post  before  routing  an  order 
to  another  market  through  ITS  ''»  and 
withdrew  from  consideration  of  the 
proposed  rule  change  an  amendment  to 
pennit  Alternate  Specialists  to  count 
towards  the  50%  on-floor  requirement 
unexecuted  orders  of  500  or  more  shares 
placed  with  the  Specialist  on  the 
Exchange.  Both  these  changes  to  the 
proposal  strengthen  the  Phlx's  Alternate 


'  'Indeed,  the  Commission  would  question 
whether  regular  or  alternate  specialists  were 
fulfilling  their  Section  11(b)  obligations  if  they 
refused  to  accept  for  execution  certain  orders  (e.g.. 
100  share  agency  orders). 

"See  supra  note  9. 


Specialist  rules.  In  addition,  the 
Exchange's  original  proposal  was 
published  in  the  Federal  Register  for 
the  full  statutory  period  and  no 
comments  were  received.'^  Based  on  the 
above,  the  Commission  finds  that  there 
is  good  cause,  consistent  with  Section 
6(b)(5)  of  the  Act,  to  accelerate  approval 
of  Amendment  No.  2. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statement  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-60 
and  should  be  submitted  by  February 
14,  1996. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-95-60), 
as  amended,  is  approved. 

For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' ' 

Margaret  H.  McFarland, 
Deputy  SecKtary. 
(FR  Doc.  96-1034  Filed  1-23-96;  8:45  am) 

BILLING  CODE  8010-OI-M 


' '  See  Securities  Exchange  Act  Release  No.  J6457 
(Nov.  3.  1995).  60  FR  57028  (Nov.  13  1995). 

•6  15  U.S.C.  78s(b)(2). 
>'17CFR200.30-3(a)(12). 
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S«<t  RrKjulatory  Organizations;  Notic* 

ot  Filing  of  Proposed  Rul«  Change  by 
tn*  or,,i*jeiD''  J  Stock  Exchange,  Inc. 
Reiatir^q   ;   ^•'  xe  Price  Intervals  for 
Aostri   -ir  „<>!<ir  Options 

lanuan  17.  1996. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  .Act  of  1934 
("Act'  ).'  and  Rule  19b-4  thereunder.^ 
notic:e  is  hereby  given  that  on  January  2, 
1996.  the  Philadelphia  Stock  Exchange. 
Inc  '"Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ('Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
thf  Proposed  Rule  Change 

The  Exchange  proposes  to  revise  its 
strik»r  price  policy,  pursuant  to  Fhlx 
Rule  1012.  Series  of  Options  Open  for 
Trading,  respecting  foreign  currency 
options  on  the  Australian  dollar  by 
changing  from  a  $.01  interval  to  a  $.005 
interval  in  the  nearest  three  expiration 
months.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Stalutor\'  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  section  (A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(Al  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange's  strike  price  interval 
policies  are  administered  pursuant  to 
Rule  1012.  Series  of  Options  Open  for 
Trading.  Currently,  Australian  dollar 


options  are  listed  at  one  cent  intervals. ' 
Pursuant  to  Phlx  Rule  1012.  six 
expiration  months  are  currently  listed  in 
regular  foreign  currency  options,  with 
one.  two.  three,  six.  nine,  and  twelve 
months  until  expiration. 

The  Exchange  proposes  to  revise  its 
strike  price  policy  respecting  foreign 
currency  options  on  the  Australian 
dollar  by  changing  from  a  $.01  interval 
to  a  $.005  interval  in  the  nearest  three 
expiration  months.  The  mid-term 
expiration  months  (listed  with  six.  nine 
and  twelve  months  until  expiration) 
will  continue  to  be  listed  at  one  cent 
intervals. 

The  Phlx  believes  that  lower  volatility 
respecting  the  Australian  dollar  (in 
relation  to  the  U.S.  dollar)  has  created 
a  customer  need  for  narrower  strike 
price  intervals.  Lower  volatility  signifies 
less  movement  in  the  currency  such  that 
it  currently  trades  in  a  more  narrow 
range,  perhaps  without  moving  to  the 
next  (one  cent)  strike  price  interval. 
Strike  price  intervals  for  a  non-volatile 
foreign  currency  options,  including  the 
Australian  dollar,  have  previously  been 
decreased.*  The  Exchange  believes  that 
the  proposed  reduction  in  the  strike 
price  internal  should  provide  investors 
and  traders  of  Australian  dollar  options 
with  new  trading  strategies  in  between 
existing  strikes,  which,  should,  in  turn, 
promote  liquidity  in  Australian  dollar 
options. 

The  Exchange  is  aware  that  the 
Commission  seeks  to  balance  an 
exchange's  desire  to  accommodate 
market  participation  by  offering  a  wide 
array  of  investment  opportunities  and 
the  need  to  avoid  the  proliferation  of 
illiquid  options  series.  In  this  regard, 
the  Exchange  notes  that  this  proposed 
rule  change  is  limited  to  a  foreign 
currency  options  with  low  volatility. 
Accordingly,  the  Exchange  believes  that 
narrower  strike  prices  are  necessary  to 
serve  the  needs  of  the  marketplace.  The 
Exchange  further  represents  that  it  will 
eliminate  excessive  strike  prices  where 
appropriate. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 


'  15  U.S.C.  78s(b)(l). 
'  17  CFR  240  19b-4. 


'Sec  Securities  Exchange  Act  Release  No.  23945 
(December  30.  1986).  52  HI  633  (lanuarv  7.  1987) 
(SR-Phlx-86-38). 

*  See  eg  .  Securities  Exchange  Act  Release  Nos. 
35361  (April  20.  1995)  60  FR  20544  (April  26.  1995) 
(British  Pound  from  $.025  lo  S.Ol  strilie  price 
intervals)  (File  No.  SR-Phlx-95-06).  25685  (May 
10.  1988).  53  FR  17534  (May  17.  1988)  (French 
franc  from  $.05  lo  $.025  strike  price  intervals)  (File 
No.  SR-Phlx-86-14).  and  24103  (February  13. 
1987).  52  FR  5605  (February  25,  1987)  (British 
Pound  from  $.05  to  $.025  strike  price  intervals) 
(File  No.  SR-Phlx-86-14). 


pruniute  lUst  and  equitable  principles  of 
trade  by  enabling  more  effective 
management  of  foreign  currency  risk 
respecting  the  Au.stralian  dollar. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-80 
and  should  be  submitted  by  February 
14,  1996. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-1035  Filed  1-23-96;  8:45  am) 
BILLINO  CODE  8010-01-M 


pnvestment  Comparv  Act  Release  No. 
21681:811-8940) 

=  r-^:  Cj'C'-'.a   Ventures,  Ltd.,  Notice  of 
P'oosfxj  Dereqistration 

January  17.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Proposed 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

RELEVANT  ACT  SECTIONS:  Sections  8(f) 
and  54(a). 

SUMMARY  OF  NOTICE:  The  SEC  proposes 
to  declare  by  order  on  its  own  motion 
that  First  Colonial  Ventures,  Ltd.  ("First 
Colonial")  ceased  to  be  an  investment 
company  when  it  elected  on  June  29, 
1995  to  be  regulated  as  a  business 
development  company  ("BDC") 
pursuant  to  section  54(a)  of  the  Act. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  of  deregistration  will  be  issued 
unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12.  1996.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESS:  Secretary.  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

Statement  of  Facts 

1.  First  Colonial  is  a  registered, 
closed-end,  diversified,  management 
investment  company.  On  January  13, 
1995,  First  Colonial  filed  a  Notification 
of  Registration  on  Form  N-8A  pursuant 
to  section  8(a)  of  the  Act  and  a 
registration  statement  on  Form  N-IA 
under  section  8(b)  of  the  Act.  In  1985, 
First  Colonial  first  registered  securities 
under  the  Securities  Act  of  1933. 

2.  First  Colonial  is  organized  as  a 
corporation  under  the  laws  of  the  state 


of  Utah  and  has  its  principal  place  of 
business  in  the  state  of  California. 

3.  Section  54(a)  of  the  Act  provides 
that  any  company  that  satisfies  the 
definition  of  a  BDC  under  section  2(a) 
(48)  (A)  and  (B)  may  elect  to  be  subject 
to  the  provisions  of  sections  55  through 
65  of  the  Act  and  be  regulated  as  a  BDC 
by  filing  with  the  SEC  a  notification  of 
such  election,  if  such  company:  (i)  Has 
a  class  of  its  equity  securities  registered 
under  section  12  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act');  or  (ii)  has  filed  a  registration 
statement  pursuant  to  section  12  of  the 
Exchange  Act  for  a  class  of  its  equity 
securities. 

4.  On  June  29,  1995,  First  Colonial 
elected  BDC  status  by  filing  a  Form  N- 
54A. 

5.  Section  8(f)  of  the  Act  permits  the 
SEC  to  deregister  a  registered 
investment  company  on  its  owti  motion 
if  it  finds  that  the  company  has  ceased 
to  be  an  investment  company. 

6.  Section  8  of  the  Act,  requiring 
registration  of  investment  companies, 
does  not  apply  to  BDCs.  After  an 
existing  registered  investment  company 
has  filed  an  election  to  be  regulated  as 

a  BDC.  the  SEC  on  its  own  motion  will 
declare  by  order  under  section  8(f)  that 
the  company's  registration  under  the 
Act  has  ceased  to  be  in  effect.  Such  an 
order  will  be  made  effective 
retroactively,  as  of  the  time  the  SEC 
received  the  company's  election.' 

7.  The  SEC  finds  that  First  Colonial 
ceased  to  be  a  registered  investment 
company  on  June  29,  1995. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland; 
Deputy  Secretary 
|FR  Doc.  96-1036  Filed  1-23-96;  8:45  am) 

BILUNG  CODE  B01(M)1-M 

[Re!  No  IC-21682;  No.  812-9756] 

Prctective  Life  Insurance  Company,  et 

al. 

Januarv-  17.  1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
Exemption  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Protective  Life  Insurance 
Company  (the  "Company"),  Protective 
Variable  Life  Separate  Account  (the 
"Account"),  and  Investment 
Distributors,  Inc.  (the  "Underwriter"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  section  6(c)  of  the 


'17  CFR  200.30-3(a)(12)  (1994). 


'  Investment  Company  Act  Release  No.  11703 
(Mar.  26.  1981). 


1940  Act  seeking  exemptions  from  the 
provision  of  section  27(c)(2)  thereof  and 
from  Rule  6e-3(T)(c)(4)(v)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  and  any 
other  separate  account  established  in 
the  future  by  the  Company  (the  "Future 
Accounts,"  collectively,  with  the 
Account,  the  "Accounts")  to  support 
certain  flexible  premium  variable  life 
insurance  policies  offered  currently  or 
in  the  future  by  the  Company 
(collectively,  the  "Contracts")  to  deduct 
from  premiums  received  under  the 
Contracts  a  charge  in  an  amount  that  is 
reasonable  in  relation  to  the  Company's 
increased  federal  income  tax  burden 
related  to  the  receipt  of  such  premium 
payments  and  that  results  from  the 
application  of  section  848  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"). 

FILING  DATE:  The  application  was  filed 
on  September  8.  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  12.  1996,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington.  DC  20549. 
Applicants,  c/o  Lizabeth  R.  Nichols, 
Esq.,  Protective  Life  Insurance 
Company,  2801  Highway  280  South, 
Birmingham.  Alabama  35223. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Kirchoff.  Senior  Counsel,  or 
Patrice  M.  Pitts,  Special  Counsel,  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Branch  of  the  Commission. 

Applicants'  Representations 

1.  The  Company,  a  stock  life 
insurance  company  organized  pursuant 
to  the  laws  of  the  State  of  Alabama  in 
1907,  and  redomesticated  under  the 
laws  of  the  State  of  Tennessee  in  1992, 
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is  admitted  to  do  business  in  forty-nine 
states  and  the  District  of  Columbia. 

2.  The  Company  is  a  wholly-owned 
subsidiary  of  Protective  Life  Corporation 
("PLC"),  an  insurance  holding  company 
organized  under  the  laws  of  the  State  of 
Delaware,  the  stock  of  which  is  traded 
on  the  New  York  Stock  Exchange. 

3.  The  Company  established  the 
Account  as  a  separate  investment 
account  under  Tennessee  law  on 
February  22,  1995,  to  support  variable 
life  insurance  contracts.  The  Account  is 
registered  with  the  Commission  as  a 
unit  investment  trust  and  is  a  "sejjarate 
account"  as  defined  by  Rule  0-1  (e) 
under  the  1940  Act.  The  Company 
anticipates  that  any  Future  Account 
would  be  registered  under  the  1940  Act 
as  a  unit  investment  trust  and  would 
meet  the  definition  of  a  separate  account 
in  Rule  O-l(e)  thereunder. 

4.  The  Account  currently  has  seven 
subaccounts,  each  of  which  invests  in  a 
corresponding  portfolio  of  Protective 
Investment  Company,  a  series  type 
mutual  fund  registered  with  the 
Commission  as  an  open-end 
man^ement  investment  company. 

5  The  Underwriter,  a  wholly-owned 
subsidiary  of  PLC,  is  registered  as  a 
broker-dealer  pursuant  to  the  Securities 
Exchange  Act  of  1934  and  is  a  member 
of  the  National  Association  of  Seciu-ities 
Dealers.  Inc. 

6.  In  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Congress 
amended  the  Code  by,  among  other 
ihmgs.  enacting  section  848  thereof. 
Section  848  changed  the  federal  income 
taxation  of  life  insurance  companies  by 
requiring  them  to  capitalize  and 
amortize  over  a  period  of  ten  years  part 
of  their  general  expenses  for  the  current 
year  Under  prior  law,  these  expenses 
were  deductible  in  full  from  the  current 
year's  gross  income. 

7.  The  amount  of  expenses  that  must 
be  capitalized  and  amortized  under 
section  848  is  generally  determined 
with  reference  to  premium  payments  for 
certain  categories  of  life  insurance  and 
other  contracts  ("Specified  Contracts"). 
Thus,  for  each  Specified  Contract,  an 
amount  of  expenses  must  be  capitalized 
and  amortized  equal  to  a  percentage  of 
the  current  year's  net  premium 
paymenls(;.e.,  gross  premium  payments 
minus  return  premium  payments  and 
reinsurance  premium  payments)  for  that 
contract.  The  percentage  varies, 
depending  on  the  type  of  Specified 
Contract  in  question,  according  to  a 
schedule  set  forth  in  section  848(c)(1). 

8.  Although  framed  in  tenns  of 
requiring  a  portion  of  a  life  insurance 
company's  general  expenses  to  be 
capitalized  and  amortized,  section  848 
in  effect  accelerates  the  realization  of 


income  from  Specified  Contracts  for 
federal  income  tax  purposes,  and 
therefore,  the  payment  of  taxes  on  the 
income  generated  by  those  contracts. 
When  the  time  value  of  money  is  taken 
into  account,  this  has  the  economic 
consequence  of  increasing  the  tax 
burden  borne  by  the  Company  that  is 
attributable  to  such  contracts.  Because 
the  amount  of  general  deductions  that 
must  be  capitalized  and  amortized  is 
measured  by  premium  payments  paid 
for  Specified  Contracts,  an  increased  tax 
burden  results  from  the  receipt  of  those 
premium  payments. 

9.  The  Contracts  to  which  Applicants 
wish  to  apply  the  tax  burden  charge  are 
among  the  Specified  Contracts.  They  fall 
into  the  category  of  life  insurance 
contracts  fro  which  the  percentage  of 
net  premium  payments  that  determines 
the  amount  of  otherwise  currently 
deductible  general  expenses  to  be 
capitalized  and  amortized  with  respect 
to  such  contracts  is  7.7  percent. 

10.  The  increased  tax  burden  resulting 
from  the  applicability  of  section  848  to 
every  $10,000  of  net  premium  payments 
received  may  be  quantified  as  follows. 
In  the  year  when  the  premium  payments 
are  received,  the  Company's  general 
deductions  are  reduced  by  $731.50 — 
i.e..  an  amount  equal  to  (a)  7.7  percent 
of  $10,000,  or  $770,  minus  (b)  one-half 
year's  portion  of  the  ten-year 
amortization,  or  $38.50.  Using  a  35 
percent  corporate  tax  rate,  this  results  in 
an  increase  in  tax  for  the  current  year  of 
$256.03.  This  reduction  will  be  partially 
offset  by  increased  deductions  that  will 
be  allowed  during  the  next  ten  years  as 

a  result  of  amortizing  the  remainder  of 
the  $770  ($77  in  each  of  the  following 
nine  years  and  $38.50  in  the  tenth  year). 

11.  In  the  Company's  business 
judgment,  a  discount  rate  of  at  least  10 
percent  is  appropriate  for  use  in 
calculating  the  present  value  of  its 
future  tax  deductions  resulting  from  the 
amortization  described  above.  For 
business  relating  to  participating 
insurance  policies,  the  Company  seeks 
an  after  tax  rate  of  return  on  the 
investment  of  its  surplus  of  at  least  10 
percent.  To  the  extent  that  surplus  must 
be  used  by  the  Company  to  satisfy  its 
increased  federal  tax  burden  under 
section  848  resulting  from  the  receipt  of 
premium  payments,  such  surplus  is  not 
available  to  the  Company  for 
investment.  Thus,  the  cost  to  the 
Company  "capital"  used  to  satisfy  its 
increased  federal  tax  burden  under 
.section  848  is,  in  essence,  the 
Company's  after  tax  rate  of  return  on 
surplus,  and  accordingly,  the  rate  of 


return  on  surplus  is  appropriate  for  use 
in  this  present  value  calnilatinn.' 

12.  Again  using  a  corporate  tax  rate  of 
35  percent  and  assuming  a  discount  rate 
of  10  percent,  the  present  value  of  the 
tax  effect  of  the  increased  deductions 
allowable  in  the  following  ten  years, 
which  (as  noted  above)  partially  offsets 
the  increased  tax  burden,  comes  to 
$160.40.  The  effect  of  section  848  on  the 
Company  in  connection  with  the 
existing  Contracts  is  therefore  an 
increased  tax  burden  with  a  present 
value  of  $95.63  for  each  $10,000  of  net 
premium  payments  received,  (i.e., 
$256.03  minus  $160.40). 

13.  State  premium  taxes  are 
deductible  in  computing  federal  income 
taxes.  Thus,  the  Company  does  not 
incur  incremental  income  tax  are  not 
tax-deductible  in  computing  the 
Company's  federal  income  taxes. 
Therefore,  to  offset  fully  the  impact  of 
section  848,  the  Company  must  impost 
an  additional  charge  that  would  make  it 
whole  not  only  for  the  $95.63  additional 
tax  burden  attributable  to  section  848, 
but  for  the  tax  on  the  additional  $95.63 
itself.  This  additional  charge  can  be 
determined  by  dividing  $95.63  by  the 
complement  of  the  35  percent  federal 
corporate  income  tax  rate  [i.e..  65 
percent),  resulting  in  an  additional 
charge  of  $147.12  for  each  $10,000  of 
net  premium  payments,  or 
approximately  1.47  percent  of  net 
premium  payments. 

14.  Tax  deductions  are  of  value  to  the 
Company  only  to  the  extent  that  it  has 
sufficient  gross  income  to  fully  use  the 
deductions.  However,  based  on  its  prior 
experience,  the  Company  believes  that  it 
can  reasonably  expect  to  use  virtually 
all  future  deductions  available.  That  is, 
the  Company  believes  that  it  can 
reasonably  expect  to  have  sufficient 
taxable  income  in  future  years  to  use  all 
deferred  acquisition  cost  deductions. 

15.  The  Company  also  represents  that 
the  1.25  percent  charge  is  reasonably 
related  to  the  Company's  increased  tax 
burden  under  section  848  of  the  Code, 
taking  into  account  the  benefit  to  the 


'  In  determining  the  cost  of  capital,  the  Company 
considered  a  number  of  factors.  First,  the  Company 
identiTied  the  level  of  investment  return  that  can  be 
expected  to  be  earned  risk-free  over  the  long-term. 
This  rate  is  based  upon  the  expected  yield  on  30- 
year  Treasury  bonds.  Then,  this  rate  was  increased 
by  the  market  risk  premium  that  is  demanded  by 
equity  investors  to  compensate  such  investors  for 
the  risks  associated  with  equity  investments.  This 
premium  is  based  on  the  average  excess  return 
earned  by  investing  in  equities  as  compared  to  that 
earned  by  investing  in  risk-free  instruments  (je., 
long-term  Treasur>'  bonds).  Finally,  the  resulting 
rate  was  modified  to  reflect  the  relative  volatility  of 
an  equity  investment  in  PLC.  the  Company's  parent. 
The  Company  represents  that  these  factors  are 
appropriate  factors  to  consider  in  determining  its 
cost  of  capital. 


Company  of  the  amortization  permitted 
by  Section  848,  anu  txie  usc  uv  tur 
Company  of  a  10  percent  discount  rate 
in  computing  the  future  deductions 
resulting  from  such  amortization,  such 
rate  being  the  equivalent  of  the 
Company's  cost  of  capital. 

16.  The  Company  believes  that  a 
charge  of  1.25  percent  of  premium 
payments  would  reimburse  it  for  the 
impact  of  section  848  (as  currently 
written)  on  its  federal  tax  liabilities.  The 
Company  believes,  however,  that  it 
would  have  to  increase  this  charge  if 
future  changes  in,  or  interpretations  of, 
section  848  or  any  successor  provision 
result  in  a  further  increased  tax  burden 
due  to  the  receipt  of  premium 
payments.  Such  an  increase  could  result 
from  a  change  in  the  corporate  tax  rate, 
a  change  in  the  7.7  percent  figure,  or  a 
change  in  the  amortization  period.  The 
Contracts  will  or  may  reserve  the  right 
to  increase  or  decrease  the  1.25  percent 
charge  in  response  to  future  changes  in, 
or  interpretations  of,  section  848  or  any 
successor  provision  that  increase  or 
decrease  the  Company's  tax  burden.  The 
Company  understands,  however,  that  it 
would  need  additional  exemptions 
before  increasing  the  charge  above  1.25 
percent. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
provides,  in  relevant  part,  that  the 
Commission,  by  order  ipon  application, 
may  exempt  any  person,  security  or 
transaction  (or  any  class  or  classes  of 
persons,  securities  or  transactions)  from 
provisions  of  the  1940  Act  or  any  rules 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  ore-  ■  of  the 
Commission  pursuant  to  section  6(c)  of 
the  1940  Act,  exempting  them  from  the 
provisions  of  section  27(c)(2)  of  the 
1940  Act  and  Rule  6e-3(T)(c)(4)(v) 
thereunder  to  the  extent  necessary  to 
permit  Applicants  to  deduct  from 
premium  payments  received  in 
connection  with  the  Contracts  an 
amount  that  is  reasonable  in  relation  to 
the  Company's  increased  federal  tax 
burden  related  to  the  receipt  of  such 
premium  payments  and  that  results 
from  the  application  of  Section  848  of 
the  Code.  'The  deduction  would  not  be 
'reated  as  sales  load. 

Relief  From  Provisions  oiSv.  tion 
27{cH2)  and  Rule  be-( T)(c)(4)(v) 

3.  Section  2(a)(35)  of  the  1940  Act 
defines  "sales  load"  as  the  difference 
between  the  price  of  a  .security  offered 


to  the  public  and  that  portion  of  the 
procccus  iiom  its  saie  wnicii  is  received 
and  invested  or  held  for  investment  by 
the  issuer  (or  in  the  case  of  a  unit 
investment  trust,  by  the  depositor  or 
trustee),  less  any  portion  of  such 
difference  deducted  for  trustee's  or 
custodian's  fees,  insurance  premiums, 
issue  taxes,  or  administrative  expenses 
or  fees  which  are  not  properly 
chargeable  to  sales  or  promotional 
activities. 

4.  Section  27(c)(2)  of  the  1940  Act 
prohibits  a  registered  investment 
company  or  a  depositor  or  underwriter 
for  such  company  from  making  any 
deduction  from  purchase  payments 
made  under  periodic  payment  plan 
certificates  other  than  a  deduction  for 
sales  load.  Section  27(a)(1)  and  27(h)(1) 
of  the  1940  Act,  in  effect,  limit  sales 
loads  on  periodic  payment  plan 
certificates  to  9  percent  of  total 
payments. 

5.  Paragraph  (a)  of  Rule  6e-3(T) 
requires  that  a  separate  account  (such  as 
the  Accounts)  that  issues  flexible 
premium  variable  life  insurance 
contracts,  its  principal  underwriter  and 
its  depositor,  comply  with  all  provisions 
of  the  1940  Act  and  rules  thereunder 
applicable  to  a  registered  investment 
company  issuing  periodic  payment  plan 
certificates. 

6.  Paragraph  (b)  of  Rule  6e-3(T) 
provides  numerous  limited  conditional 
exemptions  from  most  such  provisions 
and  rules  in  connection  with  the  offer, 
sale  and  administration  of  flexible 
premium  variable  life  insurance 
contracts.  For  example.  Rule  6.3- 
3(T)(b)(13)(iii)(E)  provides  relief  from 
section  27(c)(2)  of  the  1940  Act  of  the 
extent  necessary  to  permit  the 
deduction  of  certain  charges  other  than 
sales  load,  including  "(t]he  deduction  of 
premium  or  other  taxes  imposed  by  any 
state  or  other  governmental  entity." 
Applicants  request  the  relief  from 
section  27(c)(2)  sought  in  this 
application  only  to  preclude  the 
possibility  that  a  charge  related  to  the 
increased  burden  resuhing  from  Section 
848  of  the  Code  is  not  covered  by  the 
exemption  provided  by  Rule  6e- 
3(T)(b)(13)(iii)(E).  Applicants  submit 
that  the  public  policy  reasons 
underlying  Rule  6e-3(T)(b)(l3)(iii)(E) 
provide  support  for  the  exemption  from 
section  27(c)(2)  requested  herein. 

7.  Paragraph  (c)(4)  of  Rule  6e-3(T) 
defines  "sales  load"  (for  purposes  of  the 
rule)  as  the  excess  of  any  purchase 
payments  over  certain  itemized  charges 
and  adjustments.  A  tax  burden  charge, 
such  as  the  one  the  Company  proposes 
to  deduct,  may  not  fall  squarely  into  any 
of  the  itemized  categories  of  charges  or 
adjustments.  Consequently,  a  literal 


reading  of  paragraph  (c)(4)  arguably 
does  not  exclude  such  a  chai"ge  from 
sales  load.  Applicants  maintain, 
however,  that  there  is  no  public  policy 
reason  why  a  tax  burden  charge 
designed  to  cover  the  expense  of  federal 
taxes  should  be  treated  as  sales  load  or 
otherwise  subject  to  the  sales  load  limits 
of  Rule  6e-3('r).  Applicants  assert  that 
nothing  in  the  administrative  history  of 
the  Rule  (or  in  the  administrative 
history  of  Rule  6e-2,  its  predecessor) 
suggest  that  the  Commission  intended  *c 
treat  tax  charges  as  sales  load. 

8.  The  exemption  requested  by 
Applicants  is  necessary  in  order  for 
them  and  any  Future  Account  to  relv  m 
certain  provisions  of  Rule  6e- 
3(T)(b)(13),  including  sub-paragraph 
(b)(13)(i)  thereof,  which  provides 
critical  exemptions  from  sections 
27(a)(1)  and  27(h)(1)  of  the  1940  Act. 
Issuers  and  their  affiliates  only  may 
rely,  however,  on  sub-paragraph 
(b)(13)(i)  if  they  meet  its  alternate  limits 
that  apply  to  sales  load  as  defined  in 
paragraph  (c)(4).  Applicants  and  Future 
Accounts  generally  could  not  meet  these 
limits  if  the  tax  burden  charge  is 
included  in  sales  load. 

9.  The  public  policy  that  underlies 
sub-paragraph  (b)(13)(i),  like  that  which 
underlies  sections  27(a)(1)  and  27(h)(lj, 
is  to  prevent  excessive  seles  loads'from 
being  charged  in  connection  with  -he 
sale  of  periodic  payment  plan 
certificates.  Applicants  assert  that  the 
treatment  of  a  tax  burden  charge 
attributable  to  the  receipt  of  purchase 
payments  as  sales  load  would  not  in  any 
way  further  this  legislative  purpose 
because  such  a  deduction  has  no 
relation  to  the  payment  of  sales 
commissions  or  other  distribution 
expenses. 

10.  Applicants  asset  that  the  genesis 
of  Rule  6e-3(T)(c)(4)  supports  this 
analysis,  and  suggest  that  section 
2(a)(35)  provides  a  scale  against  which 
the  percentage  limits  of  sections  27(a)(1) 
and  27(h)(1)  may  be  measured. 
Applicants  submit  that  Rule  6e- 
3(T)(c)(4)  is  simply  a  more  specific 
articulation  of  the  requirements  of 
section  2(a)(35)  as  applied  to  flexible 
premium  variable  life  insurance 
policies.  Section  2(a)(35),  like  Rule  6e- 
3(T)(c)(4),  defines  sales  load 
derivatively,  treating  as  sales  load   ' 

difference  between  the  price  of  ,i  zecu 
the  public  and  that  portion  o*  -in.  prc'. 
from  its  sale  which  is  invested  ■■•r  ,nliJ ; 
investment .  .  .  less  any  fxirtio  i  of  sud 
difference  deducted  for  trustt  5 .  or 
custodian's  fees,  insurance  preinium.s.  >.<-ff: 
taxes,  or  administrative  e.vpe/JVt-.s  o//f  ' 
which  are  not  properly  chargeable  to  s    ^  or 
promotional  activities.  (Emphases  adde. '. 
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Applicants  maintain  that  the 
Commission's  intent  in  adopting 
paragraph  (c)(4)  of  Rule  6e-3(T)  was  to 
tailor  the  general  terms  of  section 
2(a)(35)  to  flexible  premium  viable  life 
insurance  policies  in  order,  among  other 
things,  to  facilitate  verification  by  the 
Commission  of  compliance  with  the 
sales  load  limits  set  forth  in  sub- 
paragraph Cb)(13)(i).  According  to  their 
analysis,  paragraph  (c)(4)  does  not 
depart,  in  principal,  from  section 
2(A)(35). 

11.  Section  2(a)(35)  excludes 
deductions  from  purchase  payments  for 
"issue  taxes"  from  the  definition  of 
sales  load  under  the  1940  Act. 
Applicants  suggest  that  this  indicates 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  intended 
by  the  policies  and  provisions  of  the 
1940  Act  to  exclude  charges  for 
expenses  attributable  to  federal  taxes 
from  sales  load.  Applicants  argue  that, 
by  extension,  it  is  equally  consistent  to 
exclude  such  charges,  including  the  tax 
burden  charge  described  above,  from  the 
Rule  6e-3(T)(c)(4)  definition  of  sales 
load. 

12.  Applicants  argue  that  the  section 
2(a)(35)  reference  to  administrative 
expenses  or  fees  that  are  "not  properly 
chargeable  to  sales  or  promotional 
activities"  (quoted  and  emphasized 
above)  suggest  that  only  charges  or 
deductions  intended  to  fall  within  the 
definition  of  sales  load  are  those  that  are 
properly  chargeable  to  such  activities. 
Because  the  proposed  tax  burden  charge 
will  be  used  to  pay  costs  attributable  to 
the  Company's  federal  tax  liabilities, 
which  are  not  properly  chargeable  to 
sales  or  promotional  activities. 
Applicants  assert  that  language  is 
another  indication  that  not  treating  such 
deductions  as  sales  load  is  consistent 
with  the  purposes  intended  by  the 
policies  and  provisions  of  the  1940  Act. 

13.  Applicants  note  that  the  Rule  6e- 
3(T)(c)(4)(v)  limitations  of  the  premium 
tax  exclusion  from  the  definition  of 
"sales  load"  to  state  premium  taxes  is 
probably  a  historical  accident,  related  to 
the  fact  that,  when  Rule  6e-3(T)  was 
initially  adopted  in  1984  and  when  it 
was  amended  in  1987.  the  additional 
section  848  tax  burden  attributable  to 
the  receipt  of  premiums  did  not  exist. 

14.  Applicants  represent  that,  for  the 
reasons  summarized  above,  deducting  a 
charge  from  variable  life  insurance 
policy  premium  payments  for  an 
insurer's  tax  burdens  attributable  to  its 
receipt  of  such  payments,  and  excluding 
the  charge  from  sales  load,  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 


the  194U  Act.  I'his  is  becauMj  such  a 
charge  is.  Applicants  represent,  tor  a 
legitimate  expense  of  the  insurer  and  is 
not  designed  to  cover  sales  and 
distribution  expenses.  Applicants  assert 
that,  in  adopting  Rule  6e-3(T),  the 
Commission  considered  similar 
deductions  for  tax  burdens  in  respect  of 
premium  taxes  and  permitted 
deductions  for  such  taxes  to  be  made 
and  to  be  treated  as  other  than  sales 
load.  Applicants  assert  that  the 
propriety  of  a  charge  for  an  insurer's  tax 
burden  attributable  to  premium 
payments  received  is  the  same  whether 
such  burden  arises  under  state  or  federal 
law. 

Request  for  "Class  Relief 

15.  Applicants  also  request 
exemptions  for  any  Future  Account  that 
the  Company  may  establish  to  support 
flexible  premium  variable  life  insurance 
contracts  as  defined  in  Rule  6e- 
3(T)(c)(l).  Applicants  believe  that  the 
terms  of  any  exemption  sought  for 
Future  Accounts  to  permit  the 
deduction  of  a  tax  burden  charge  would 
be  substantially  identical  to  those  they 
describe  in  the  application.  Applicants 
assert  that  any  additional  requests  for 
exemptive  relief  for  such  Future 
Accounts  would  present  no  issues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  the 
application.  Nevertheless,  the  Company 
would  have  to  obtain  exemptions  for 
each  Future  Account  it  establishes 
unless  class  relief  is  granted  in  response 
to  the  application. 

16.  The  requested  exemptions  are 
appropriate  in  the  public  interest 
because  they  would  promote 
competitiveness  in  the  variable  life 
insurance  market  by  eliminating  the 
need  for  the  Company  to  file  redundant 
exemptive  application,  thereby  reducing 
its  administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  The  delay  and  expense 
involved  in  having  repeatedly  to  seek 
the  same  exemptions  would  impair  the 
Company's  ability  to  effectively  fake 
advantage  of  business  opportunities  as 
they  arise.  Likewise,  the  requested 
exemptions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
intended  by  the  policy  and  provisions  of 
the  1940  Act  for  the  same  reasons. 
Investors  would  receive  no  benefit  or 
additional  protection  if  the  Company 
were  required  repeatedly  to  seek 
Commission  orders  with  respect  to  the 
same  issues  addressed  in  the 
application.  Indeed,  they  might  be 
disadvantaged  as  a  result  of  the 
Company's  increased  expenses. 


Applicants'  Conditions 

1.  The  Company  will  monitor  the 
reasonableness  of  the  1.25  percent 
charge. 

2.  The  registration  statement  for  the 
existing  Contracts  and  any  future 
Contracts  under  which  the  1.25  percent 
charge  is  deducted  will  include: 

(a)  Disclosure  of  the  charge; 

(b)  Disclosure  explaining  the  purpose 
of  the  charge;  and 

(c)  A  statement  that  the  charge  is 
reasonable  in  relation  to  the  Company's 
increased  tax  burden  as  a  result  of 
Section  848  of  the  Code. 

3.  The  Company  also  will  include  as 
an  exhibit  to  the  registration  statement 
for  the  existing  Contracts  and  any  future 
Contracts  under  which  the  1.25  percent 
charge  is  deducted  an  actuarial  opinion 
as  to: 

(a)  The  reasonableness  of  the  charge 
in  relation  to  the  Company's  increased 
tax  burden  as  a  result  of  section  848  of 
the  Code; 

(b)  The  reasonableness  of  the  after  tax 
rate  of  return  used  in  calculating  the 
charge;  and 

(c)  The  appropriateness  of  the  factors 
taken  into  account  by  the  Company  in 
determining  the  after  tax  rate  of  return. 

Conclusion 

For  the  reasons  summarized  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  96-1037  Filed  1-23-96;  8:45  am] 
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[Release  No.  35-26453] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

lanuary  17. 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
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Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  8, 1996.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Columbia  Gas  System,  Inc.  et  al.  (70- 
8471) 

Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware,  19807,  a 
registered  holding  company,  nineteen 
wholly-owned  subsidiary  companies  of 
Columbia,'  all  of  which  are  engaged  in 


'  Columbia  Gas  of  Pennsylvania.  Inc.  ("Columbia 
Pennsylvania).  200  Civic  Center  Drive.  Columbus. 
Ohio  43215;  Columbia  Gas  of  Ohio.  Inc.  ("Columbia 
Ohio").  200  Civic  Center  Drive.  Columbus,  Ohio 
43215:  Columbia  Gas  of  Maryland.  Inc.  ( 'Columbia 
Maryland.  Inc.  "Columbia  Maryland").  200  Civic 
Center  Drive.  Columbus.  Ohio  43215;  Columbia  Gas 
of  Kentucky.  Inc.  ("Columbia  Kentucky").  200  Civic 
Center  Drive,  Columbus.  Ohio  43215: 
Commonwealth  Gas  Services.  Inc. 
("Commonwealth  Services").  200  Civic  Center 
Drive.  Columbus.  Ohio  43215;  Columbia  Gulf 
Transmission  Co.  ("Columbia  Gulf).  1700 
MarCorkle  Avenue.  SE..  Charleston.  West  Virginia 
25314:  Columbia  Gas  Development  Corp. 
("Columbia  Development").  One  Riverway, 
Houston.  Texas  77056;  Columbia  Natural 
Resources.  Inc.  ("Columbia  Resources").  900 
Pennsylvania  Avenue.  Charleston.  West  Virginia 
25302;  Columbia  Coal  GasiHcation  Corp. 
("Columbia  Coal").  900  Pennsylvania  Avenue, 
Charleston.  West  Virginia  25302:  Columbia  Energy 
Services  Corp.  ("Columbia  Services").  2581 
Washington  Road,  Upper  Saint  Clair.  Pennsylvania 
15241;  Columbia  Gas  System  Service  Corp. 
("Service  Corporation").  20  Montchanin  Road, 
Wilmington,  Delaware  19807;  Columbia  Propane 
Corp.  ("Columbia  Propane"),  800  Moorehead  Park 
Drive.  Richmond,  Virginia  23236;  Commonwealth 
Propane.  Inc.  ("Commonwealth  Propane").  800 
Moorefield  Park  Drive,  Richmond.  Virginia  23236: 
Tristar  Ventures  Corp.  ("TriStar  Ventures"),  20 
Montchanin  Road.  Wilmington,  Delaware  19807; 
Tristar  Capital  Corp.  ('TpMarCapitar'),  20 
Montchanin  Road,  Wijmingiun.  Delaware  19807; 
Columbia  Atlantic  Tr.iding  (^orp.  ("Columbia 
Atlantic").  20  Montchanin  Ruad.  Wilmington, 
Delaware  19807;  Columbia  LNG  Corp.  (Columbia 
LNG  ■).  20  Montchanin  Road.  Wilmington. 
Delaware  19807.  Columbia  Gas  Transmission  Corp. 
(•T,s<i  Transmi'S'ior"!  1700  MacCorkle  Avenue.  SE. 
Charleston.  West  Virginia.  25314;  and  Columbia 
Energy  Marketing  Corp.  ("Energy  Marketing),  2581 
Washington  Road.  Pittsburgh,  Pennsylvania.  15241. 


tlie  natu.'^al  gas  business,  and  twelve 
subsidiary  companies  of  TriStar 
Ventures  Subsidiaries"), ^  have  filed  a 
post -effective  amendment  to  the 
application-declaration  previously  filed 
under  sections  6,  7,  9(a),  10,  12(b),  12(c), 
and  12(f)  of  the  Act  and  Rules  42, 43. 
45,  and  46  thereunder. 

By  order  dated  December  22, 1994 
(HCAR  No,  26201),  ("Order"), 
Columbia,  and  fourteen  of  the 
subsidiary  companies  ("Subsidiaries"),^ 
were  authorized  to  recapitalize 
Columbia  Gulf,  Columbia  Development, 
and  Columbia  Coal,  to  implement  the 
1995  and  1996  Long-Term  and  Short- 
Term  Financing  Programs  of  the 
Subsidiaries,  and  to  continue  the 
Intrasysteni  Money  Pool  ("Money  Pool") 
through  1996. 

By  order  dated  March  14,  1995  (HCAR 
No.  26251),  the  TriStar  Ventures 
Subsidiaries  were  authorized  to  invest 
in,  but  not  to  borrow  from,  the  Money 
Pool.  By  order  dated  November  8, 1995 
(HCAR  No.  26404),  Gas  Transmission 
and  Energy  Marketing  were  authorized 
to  invest  in,  but  not  to  borrow  from,  the 
Money  Pool.* 

Columbia  now  proposes  that  the  cost 
of  money  on  all  short-term  advances 
from,  and  the  investment  rate  for  money 
invested  in,  the  Money  Pool  will  be  the 
interest  rate  per  annum  (i)  equal  to  the 
composite  weighted  average  rate  on 
short-term  borrowings  by  Columbia 
deposited  in  the  Money  Pool  and/or  the 
weighted  average  short-term  investment 
rate  of  the  Money  Pool,  or  (ii)  should 
there  be  no  Columbia  short-term 
borrowings  deposited  in  the  Money  Pool 
and  no  Money  Pool  investments,  the 
interest  rate  will  be  the  average  Federal 
Funds  rate  published  in  the  Federal 
Reserve  Statistical  Release,  Publication 


^TriStar  Pedrick  Limited  Corporation.  TriStar 
Pedrick  General  Corporation.  TriStar  Binghamton 
Limited  Corporation.  TriStar  Binghamton  General 
Corporation.  TriStar  Vineland  Limited  Corporation. 
TriStar  Vineland  General  Corporation.  TriStar 
Rumford  Limited  Corporation.  TriStar  Georgetown 
General  Corporation.  TriStar  Georgetown  Limited 
Corporation,  TriStar  Fuel  Cells  Corporation.  TVC 
Nine  Corporation,  and  TVC  Ten  Corporation,  all  of 
20  Montchanin  Road.  Wilmington.  Delaware  19807. 

■•Columbia  Pennsylvania,  Columbia  Ohio, 
Columbia  Maryland.  Columbia  Kentucky. 
Commonwealth  Services,  Columbia  Gulf,  Columbia 
Development.  Columbia  Resources.  Columbia  Coal. 
Service  Corporation,  Columbia  Propane. 
Commonwealth  Propane.  TriStar  Capital,  and 
Columbia  Atlantic. 

*  Columbia,  Columbia  Maryland,  and  thirty  other 
subsidiary  companies  of  Columbia  have  pending 
before  the  Commission  a  post-effective  amendment 
that  seeks  authorization  for  the  sale  of  securities  by 
Columbia  Maryland  to  Columbia,  the  proceeds  of 
which  will  be  used  to  refund  other  securities 
previously  sold  by  Columbia  Maryland  to  Columbia 
and  to  meet  the  capital  needs  of  Columbia 
Maryland  in  1996.  The  Commission  issued  a  notice 
of  the  filing  of  the  post-effective  amendment  on 
November  17.  1995  (HCAR  No.  26411). 


H.15(519).  A  defauh  rate  equal  to  2% 
per  annum  above  the  pre-default  rate  on 
unpaid  principal  or  interest  amounts 
will  be  assessed  if  interest  or  principal 
payment  becomes  past  due. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc  96-1038  Filed  1-23-96;  8:45  ami 
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[Investment  Company  Act  Release  No. 
21688:811-8446] 

Van  Kampen  Merritt  California  Quality 
Municipal  Trust  II;  Notice  of 
Application 

January  18,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Van  Kampen  Merritt 
California  Quality  Municipal  Trust  II. 

RELEVANT  ACT  SECTION:  Section  8  (f). 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  December  27,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12, 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC.  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR -FURTHER  INFORMATION  CONTACT: 
Diane  L,  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end. 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  March  25, 
1994,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933.  Applicant's 
registration  statement  was  not  declared 
effective,  and  applicant  has  made  no 
public  offering  of  its  shares. 

2.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  96-1039  Filed  1-23-96:  8:45  ami 
aiUJNQ  COOC  M1»-01-M 


pnvestment  Company  Act  Release  No. 
21686:811-4805] 

Van  Kampen  Merritt  Grovirth  Fund  (A 
Series  of  Van  Kampen  American 
Capital  Equity  Trust);  Notice  of 
Application 

januarv  18.  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  A«t  of  1940  (the  "Act"). 

APPUCANT:  Van  Kampen  Merritt  Growth 
Fund  (a  series  of  Van  Kampen  American 
Capital  Equity  Trust,  formerly  a  sub- 
trust  of  Van  Kampen  Merritt  Equity 
Trust). 

RELEVANT  ACT  SECTION:  Section  8(f) 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  December  27,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 


February  12. 1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end. 
diversified  management  investment 
company  organized  as  a  sub-trust  of  a 
Massachusetts  business  trust.  On  or 
about  April  19.  1988,  applicant 
registered  under  the  Act  and  a  filed 
registration  statement  under  the 
Securities  Act  of  1933.  Applicant's 
registration  statement  was  declared 
effective  on  October  29.  1986,  but 
applicant  has  made  no  pubUc  offering  of 
its  shares. 

2.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-1040  Filed  1-23-96:  8:45  am) 
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pnvestment  Company  Act  Release  No. 
21687:811-8444] 

Van  Kampen  Merritt  New  York  Quality 
Municipal  Trust  II:  Notice  of 
Application 

January  18.  1996 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregistration  vmder  the  Investment 
Company  Act  of  4940  (the  "Act"). 

APPLICANT:  Van  Kampen  Merritt  New 
York  Quality  Municipal  Trust  II. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  December  27,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12.  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr.. 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  or  about  March  25, 
1994,  applicant  registered  under  the  Act 
and  filed  a  registration  statement  under 
the  Securities  Act  of  1933.  Applicant's 
registration  statement  was  not  declared 
effective,  and  applicant  has  made  no 
public  offering  of  its  shares. 

2.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
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activities  other  than  those  necessary  tor 
the  winding-up  of  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  96-1041  Filed  1-23-96;  8:45  am] 
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[Investment  Company  Ac.  Release  Nc. 
21689:811-6354] 

Van  Ka~pe';  Me''''t  Sen,;ir  income 
Opportunity  Trust;  Net  •  e  of 
Application 

lanuary  18,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act". 

APPLICANT:  Van  Kampen  Merritt  Senior 
Income  Opportunity  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  is  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  27.  1995. 
HEARING  OR  NOTIFICATION  OF  !-F  "  hiNO 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12,  1996.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interests,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicant,  One  Parkview  Plaza, 
Oakbrook  Terrace,  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  H.R.  Hallock,  Jr., 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


\pplii  ants  Representations 

1.  Applicant  is  a  closed-end,  non- 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  On  February  11,  1994, 
applicant  registered  under  the  Act,  and 
on  March  22,  1994,  applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933.  Applicant's 
registration  statement  was  not  declared 
effective,  and  applicant  has  made  no 
public  offering  of  its  shares. 

2.  Applicant  has  never  issued  or  sold 
shares  of  which  it  is  the  issuer. 
Applicant  has  no  shareholders, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  96-1042  Filed  1-23-96;  8:45  am] 
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DEPARTMENT  c-  "  «  ^NSPC  :^TATION 
Federal  Av>at;or   ^ammistration 

;Sumn-,ary  No;!.;*^  'io   PE -96-21 

Petitions  tor  t  xerrt'on,  Summary  of 
Petitions  Recei.ec   Dispositions  of 

Petitions  issued 

AGENCY:  i-oderal  Aviation 
Administration  (FAA).  DOT. 
acton:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summan,  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions      • 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  13,  1996. 


ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue.  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  distribution  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591:  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of    • 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  January  18, 
1996. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petition  for  Exemption 

Docket  No.:  2B396 
Petition:  Sheble  Aviation 
Sections  of  the  FAR  Affected:  14  CFR 
61.65(c)(3) 

•Description  of  Relief  Sought:  To 
permit  Sheble  Aviation,  Sheble's 
TriState  Aviation,  and  Sheble's  Riviera 
Aviation  flight  instructors  and  pilot 
examiners  to  use,  under  visual  flight 
rules  and  in  visual  meteorological 
conditions,  the  instrument  landing 
system  (ILS)  located  at  Blythe  Airport  in 
Blythe,  CaUfornia,  that  does  not  have 
published  minimums,  rather  than  using 
a  published  ILS  standard  instrument 
approach  procedure  to  meet  the  training 
and  testing  requirements  for  instrument 
rating  applicants. 

Dispositions  of  Petitions 

DocJ^ef.Vo.;  2 743 2 

Petitioner:  Domier  Luftfarht  GmbH. 
•     Section  of  the  FAR  Affected:  1 4  CFR 
25.562(c)(5). 

Description  of  Relief  Sought/ 
Disposition:To  extend  Exemption  No. 
5765.  as  amended,  which  permits 
exemption  from  the  Head  Injury 
Criterion  (HIC)  of  §25.562(c)(5J  of  the 
FAR,  for  front  row  passenger  seats 
located  behind  bulkheads  in  Dornier 
Model  328  airplanes.  Grant,  December 
14.  1995,  Exemption  No.  5765C. 
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Docket  .\u.  idbiaa. 

Petitioner:  Uyak  Air  Service,  Inc. 

Section  of  the  FAR  Affected:  1 4  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  pilots  employed  by  Uyak  Air 
Service,  Inc.,  (Uyak)  to  remove  and 
reinstall  the  passenger  seats  in  its 
aircraft  that  are  type  certificated  for  nine 
or  fewer  passenger  seats  eind  used  in 
operations  conducted  by  Uyak  under 
part  135.  Grant.  December  8.  1995. 
Exemption  No.  6248 

Docket  No:  2»3:i&. 

Petitioner:  Rich  International  . 
Airways.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121.310(m). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Rich 
International  Airways,  Inc..  to  operate 
two  Lockheed  L-1011-385-3  aircraft 
(also  known  as  L-101 1-500  aircraft), 
serial  Nos.  1183  and  1196.  that  have 
more  than  a  60-foot  distance  between 
emergency  exits.  Denial.  December  12. 
1995.  Exemption  No.  6249. 

[FR  Doc  9&-990  Filed  1-23-96;  8:45  am] 
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(nd«x  of  Administrator's  D«cisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 

SUtMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders.  ALso,  the 
publication  of  these  indexes  and  digests 
should  assist  litigants  and  practitioners 
in  their  research  and  review  of  decisions 
and  orders  that  may  have  precedential 
value  in  a  particular  civil  penalty 
action.  Publication  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  that  the 
agency  is  in  compliance  with  statutory 
indexing  requirements 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Diliman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400). 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  N\V.,  Suite  925, 


Washingtun,  DC  ZUU04,  ttilephune  U^Z] 
376-6441 

SUPf>t.EMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11,  1990,  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17.  1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
subject-matter  index,  and  digests 
organized  by  order  number. 

In  a  notice  issued  on  October  26, 
1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  bv  the  Administrator  through 
September  30,  1990.  55  FR  45984; 
October  31,  1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  [i.e.,  in 
January,  April,  July,  and  October  of  each 
year).  "The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26,  1990  (55  FR  45984:  October 
31,  1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
civil  penalty  decisions  as  follows: 


Osftes  of  quarter 

Federal  Register 
publication 

10/1/90-12/31/90  

1/1/91-3/31/91  

4/1/91-6/30/91  

56  FR  44886;  2/6/91 
56  FR  20250;  5/2/91 
56  FR  31984;  7/12/ 

7/1/91-9/30/91  

10/1/91-12/31/91  

1/1/92-3/31/92  

4/1/92-6/30/92  

91 

56  FR  51735;  10/15/ 
91 

57  FR  2299;  1/21/92 
57  FR  12359;  4/9/92 
57  FR  32825;  7/23/ 

7/1/92-9/30/92  

U)/ 1/92-1 2/31/92  

92 

57  FR  48255;  10/22/ 
92 

58  FR  5044;  1/19/93 

Dates  of  quarter 

Federal  Register 
publication 

1/1/93-3/31/93  

58  FR  21199;  4/19/ 

4/1/93-6/30/93  

7/1/93-9/30/93  

93 
58  FR  42120;  8/6/93 
58  FR  58218;  10/29/ 

10/1/93-12/31/93  

1/1/94-3/31/94  

93 
59  FR  5466;  2/4/94 
59  FR  22185;  4/29/ 

4/1/94-6/30/94  

94 
59  FR  39618;  8/3/94 

7/1/94-12/31./94-  

1/1/95-3/31/95  

4/1/95-6AMV95  

7/1/95-9/30/95  

60  FR  4454;  1/23/ 

60  FR  19318:4/17/ 

95 
60  FR  36854;  7/18/ 

95 
60  FR  53228;  10/12/ 

95 

'Due  to  administrative  oversight,  the  irxJex 
for  the  third  quarter  of  1994.  including  informa- 
tion pertaining  to  the  decisions  and  orders  is- 
sued by  the  Administrator  between  July  1  and 
September  30,  1994,  was  not  puljlished  on 
tme.  The  information  regarding  the  third  quar- 
ter's decisions  and  orders,  as  well  as  the 
fourth  quarter's  decisions  and  orders  in  1994, 
were  included  in  the  index  putMished  on  Janu- 
ary 23,  1995. 

In  the  notice  published  on  January  19, 
1993,  the  Administrator  announced  that  for  the 
convenience  of  Ihe  users  of  these  indexes,  the 
order  number  index  pubiistied  at  ttie  end  of 
the  year  would  reflect  all  of  the  civil  penalty 
decisions  for  that  year.  58  FR  5044;  1/19/93. 
The  order  number  irxJexes  lor  \he  first,  sec- 
ofxJ,  and  third  quarters  would  be  rwri-cumu- 
lative. 

The  Admtnistratof's  final  decisions  arxJ  or- 
ders, indexes,  arxJ  digests  are  available  for 
public  inspection  and  copying  at  all  FAA  legal 
offices.  (The  addresses  of  the  FAA  legal  of- 
fices are  listed  at  the  end  of  this  notice.) 

Also,  the  Administrator's  decisions  arxJ  or- 
ders fwive  t)een  published  by  commercial  pub- 
lishers and  are  available  on  computer 
databases.  (Information  about  these  commer- 
cial publications  arx)  computer  datatiases  is 
provided  at  the  end  of  this  notice.) 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  in 
1995.) 

95-1 — Diampnd  Aviation 
1/27/95— CP94SO01 20 

95-2 — Harry  Allan  Meronek 
2/ 14/95— CP93SO0240 

95-3 — Delta  Air  Lines 
3/28/95— CP92SO0523 

9V-4 — Dean  Hanson 
3/30/95— CP93VVP0396 
95-5 — Abraham  T.  Araya 
4/26/95— CP94EA0207 

95-6 — Roger  Lee  Sutton 
4/26/95— CP93EA0370 
95-7 — Empire  Airlines 
5/5/95— CP94NM0064 

95-8 — Charter  Airlines,  James  Walker  & 

Larry  Mort 
5/9/95— CP93VVP0005,  CP93WP0012, 

CP93VVP0003 


95-9— Mary  Woodhouse  8/4/95— CP94NM0026  11/7/95— CP94NM0284 

5/9/95 — CP94WP0184,  94EAIAWP0ni7       Qt^->-' i  =--,.v  pi,.; — Co—:™  -,_-.--,  .  u  >• 

i_.u.,--ii_-,.i^.i        ys-i,  — L^rry  s  i-  .j,  u.g  o8i  v  »i.e  9d-2d — Conquest  Helicopters 

95-10— Mark  Steven  Diamond  8/4/95— CP93AL0267,  CP93AL0268  12/19/95— CP92NM0500 

5/10/95-CP94NM0105  95-18-Pacific  Sky  Supply  Q«;_9R_Pr>  W  H^r^th 

95-11— Horizon  Air  Industries.  Inc.  8/4/95— CP93NM0398,  93EAJANM0014     T^,tTiI.     r^  ^foX 

5/10/95-CP93NM0329  95-19-Ben  Rayner  12/19/95-CP92WP0444 

95-12 — Tovota  Motor  Sales,  USA,  Inc.  8/4/95 CP95EA0155  95-27 — Valley  Air  Services 

5/10/95— CP93SO0269  95-20-USAir  Inc  12/19/95-CP94NE0095. 

^?ri/Q73°PQ!MFn,'«if  8/15/95-CP94EA0126  94EAJANE0017 

ol  .  r7vr\!     A    r       i  w  ^^.  95-21-Ezequiel  C.  Falsca  95-28-Atlantic  World  Airways 

^K\         tj  '  ^^^'  9/26/95-aP94EA0209  12/19/95-CP95SO0063 

&  Larry  Mort 

6/21/95-CP93WP0005,  CP93WP0012.  95-22-Alphin  Aircraft,  Inc.  ^ivil  Penalty  Actions-Orders  Issued 

CP93WP0003  10/13/95-CP93EA0334  by  the  Administrator 

95-15— Alphin  Aviation  95-23— Atlantic  World  Airways  ^   i..  ^  ..,..,    . 

7/19/95— CP93EA0324  10/13/95— CP95SO0063  ^  Subject  Matter  Index 

95-16 — John  Mulhall  .95-24 — Delta  Air  Lines  (Current  as  of  December  31, 1995) 

Administrative  ^w  ]udges — Power  and  Authority: 

Authority  to  extend  deadlines  95-28  Atlantic. 

Continuance  of  hearing  91-11  Continental  Airlines:  92-29  Haggland. 

Credibility  findings  90-21   Carroll:  92-3  Park;  93-17  Metcalf:  94-3  Valley  Air;  94-4 

Northwest  Aircraft  Rental;  95-25  Conquest:  95-26  Hereth. 

Default  Judgment  91-11  Continental  Airlines;  92-47  Cornwall:  94-8  Nunez:  94-22 

Harkins:  94-28  Toyota:  95-10  Diamond. 
Discovery 89-6  American  Airlines:  91-17  KDS  Aviation:  91-54  ^aska  Air- 
lines: 92-46  Sutton-Soutter:  93-10  Costello. 

Expert  Testimony  94-21  Sweeney. 

Granting  extensions  of  time - 90-27  Gabtjert. 

Hearing  location  92-50  CuUop. 

Hearing  request 93-12  Langton:  94-6  Strohl;  94-27  Larsen;  94-37  Houston:  95-19 

Rayner. 

Initial  Decision  92-1  Costello:  92-32  Bamhill. 

Jurisdiction  90-20  Degenhardf:  90-33  Cato:  92-1  Costello;  92-32  Bamhill. 

After  order  assessing  civil  penalty 94-37  Houston:  95-19  Rayner. 

After  complaint  withdrawn  94-39  Kirola. 

Motion  for  Decision  92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment:  93-11  Merkley. 

Notice  of  Hearing 92-31  Eaddy. 

Sanction  ..» 90-37  Northwest  Airlines:  91-54  Alaska  Airlines;  94-22  Harkins: 

94-28  Toyota. 

Vacating  intitial  decision  90-20  Degenhardt:  92-32  Bamhill;  95-6  Sutton. 

Aerial  Photography 95-25  Conquest  Helicopter. 

Agency  Attorney  93-13  Medel. 

Air  Carrier: 

Agent/independent  contractor  of  92-70  USAir. 

Carless  or  Reckless  92-48  &  92-70  USAin  93-18  Westair  Commuter. 

Employee  93-18  Westair  Commuter. 

Aircraft  Maintenance 90-11  Thunderbird  Accessories:  91-8  Watts  Agricultural  Aviation; 

93-36  &  94-3  Valley  Air:  94-38  Bohan:  95-11  Horizon. 

After  certificate  revocation  92-73  Wyatt. 

Minimum  Equipment  List  (MEL)  94-38  Bohan;  95-11  Horizon. 

Aircraft  Records: 

Aircraft  Operation  91-8  Watts  Agricultural  Aviation. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation:  94-2  Woodhouse. 

■'Yellow  tags  " 91-8  Watts  ^Agricultural  Aviation. 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance): 
Airmen: 

Pilots  91-12  &  91-31  Terry  &  Menne:  92-8  Watkins;  92-49  Richardson  & 

Shimp:  93-17  Metcalf. 

Altitude  deviation  92-49  Richardson  &  Shimp. 

Careless  or  Reckless  91-12  &  91-31  Terry  &  Menne:  92-8  Watkins:  92-49  Richardson  & 

Shimp:  92-47  Cornwall:  93-17  Metcalf:  93-29  Sweeney. 

Flight  time  limitations  93-11  Merkley. 

Follow  ATC  Instruction  91-12  &  91-31  Terry  &  Menne:  92-8  Watkins:  92-^9  Richardson  & 

Shimp. 

Low  Flight  92-47  Cornwall:  93-17  Metcalf. 

See  and  Avoid  93-29  Sweeney. 

Air  Operations  Area  (AOA): 

Air  Carrier  Responsibilities  90-19  Continental  Arilines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 

Lines. 

Airport  Operator  Responsibilities 90-19  Continental  Airlines:  91-4  (Airport  Operator);  91-18  (Airport 

I  Operator):   91—40   [Airport  Operator):   91-41    (Airport  Operator); 

91-58  (Airport  Operator). 
Badge  Display  91-4  [Airport  Operator);  91-33  Delta  Air  Lines. 
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Definition  of 90-19  Continental  Airlines;  91-4  lAirport  Operator);  91-58  [Airport 

Operator). 

Exclusive  Areas  '. 90-19  Continental  Airlines;  91-4  jAirport  Operator):  91-58  [Airport 

Operator). 
Airport  Security  Program  (ASP): 

Compliance  with  ■• 91-4  {Airport  Operator);  91-18  [Airport  Of)erator);  91—40  [Airport 

Operator):   91-41    [Airport  Operator);   91-58   (Airport  Operator); 
94-1  Delta  Air  Lines. 
Airports: 

Airport  Operator  Responsibilities  „ 90-12  Continental  Airlines;  91-4  [Airport  Operator):  91-18  (Airport 

Operator);  91—40   [Airport  Operator);   91-41    [Airport  Operator); 
91-58  [Airport  Operator). 
Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor 91-12  &  91-31  Terry  &  Menne 

Error  as  exonerating  factor - 91-12  &  91-31  Terry  &  Menne;  92-40  Wendt. 

Ground  Control 91-12  Terry  &  Menne;  93-18  Westair  Commuter. 

Local  Control  „ 91-12  Terry  *  Menne. 

Tapes  k  Transcripts  r. 91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

Airworthiness  91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  & 

92-70  USAir;  94-2  Woodhouse;  95-11  Horizon. 

Amicus  Curiae  Briefs 90-25  Gabbert. 

Answer: 

Timeliness  of  answer  90-3  Metz;  90-15  Playter;  92-32  Bamhill;  92-47  Cornwall;  92-75 

Beck;  92-76  Safety  Equipment;  94-5  Grant:  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic. 

What  constitutes  92-32  Bamhill;  92-75  Beck. 

Appeals  (tee  also  Timeliness;  Mailing  Rule): 

Briefs,  Generally  8»-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39 

Beck;  93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez;  95-13 
Kiln>in. 

Additional  Appeal  Brief  92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter:  93-28  Strohl;  94- 

4  Northwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton. 

Appellate  arguments 92-70  USAir. 

Court  of  Appeals,  app)eal  to  (See  Federal  Courts): 

•Good  Cause  "  for  Late-Filed  Brief  or  Notice  of  Appeal  90-3  Metz;  90-27  Gabbert:  90-39  Hart;  91-10  Graham;  91-24  Esau; 

.  91-48  Wendt;  91-50  &  92-1  Costello:  92-3  Park;  92-17  Giuffrida; 
92-39  Beck;  92-41  Moore  &  Sabre  Associates;  92-52  Beck;  92-57 
Detroit  Metro  Wayne  Co.  Airport:  92-69  McCabe;  93-23  Allen; 
93-27  Simmons;  93-31  Allen;  95-2  Meronek:  95-9  Woodhouse; 
95-25  Conquest. 

Appeal  dismissed  as  premature  95-19  Rayner. 

Appeal  dismissed  as  moot  after  complaint  withdrawn  92-9  Griffm. 

Motion  to  Vacate  construed  as  a  brief  91-11  Continental  Airlines. 

Perfecting  an  Appeal  92-17  Giuffrida:  92-19  Cornwall;  92-39  Beck;  94-23  Perez;  95-13 

Kilrain. 

Extension  of  Time  for  (good  cause  for) 89-8  Thunderbird  Accessories;  91-26  Britt  Airways:  91-32  Bargen; 

91-50  Costello;  93-2  &  93-3  Wendt;  93-24  Steel  City  Aviation; 
93-32  Nunez. 

Failure  to  89-1  Gressani:  89-7  Zenkner;  90-11  Thunderbird  Accessories;  90- 

35  P.  Adams;  90-39  Hart:  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43,  91-44,  91-46  &  91-47  Delta  Air  Lines;  92-11 
Alilin;  92-15  Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay 
Land  Aviation:  92-36  Southwest  Airlines:  92-45  O'Brien:  92-56 
Montauk  Caribbean  Airways;  92-67  USAir:  92-68  Weintraub:  92- 
78  TWA:  93-7  Dunn;  93-8  Nunez;  93-20  Smith;  93-23  &  93-31 
Allen;  93-34  Castle  Aviation:  93-35  Steel  City  Aviation;  94-12 
Bartusiak;  94-24  Page:  94-26  French  Aircraft;  94-34  American 
International  Airways;  94-35  American  International  Airways: 
94-36  American  International  Airways;  95—4  Hanson. 

What  Constitutes  _....     90-4  Metz;  90-27  Gabbert;  91-45  Park;  92-7  West;  92-17  Giuffrida; 

92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  World  Airways. 

Service  of  brief: 

Failure  to  serve  other  party  92-17  Giuffrida;  92-19  Cornwall. 

Timeliness  of  Notice  of  Appeal 90-3  Metz:  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe; 

93-27  Simmons;  95-2  Meronek:  95-9  Woodhouse;  95-15  Alphin 
Aviation. 


Withdrawal  of 89-2  Lincoln-Walker;  89-3  Sittko;  90-^  Nordrum:  90-5  Sussman; 

90-6  Dabaghian:  90-7  Steele:  90-8  Jenkins:  90-9  Van  Zandt:  90- 

13  ODell;"90-14  Miller:  90-28  Puleo;  90-29  Sealander:  90-30 

I  Steidinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter 

Airlines;  91-1  Nestor;  91-5  Jones:  91-6  Lowery;  91-13  Kreamer: 

91-14  Swanton:  91-15  Knipe;  91-16  Lopez;  9i-19  Bayer;  91-21 

I  Britt  Airways*  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 

t  lines;  91-25  Sanders:  91-27  Delta  Air  Lines;  91-28  Continental 

Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Vereen;  91-39  America  West:  91-42  Pony  Ex- 
press; 91-49  Shields:  91-56  Mayhan;  91-57  Britt  Airways;  91-5Q 
Griffin;  91-60  Brinton;  92-2  Koller;  92-4  Delta  Air  Lines:  92-o 
I  Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines:  92-21  Cronberg: 

I  92-22.  92-23,  92-24,  92-25,  92-26  &  92-28  Delta  Air  Lines:  92- 

\  33  Port  Authority  of  NY  &  NJ;  92-42  Jayson;  92-43  Delta  Air 

Lines:  92-44  Owens;  92-53  Humble;  92-54  &  92-55  Northwest 
Airiines;  92-60  Costello;  92-61  Romerdahl;  92-62  USAir:  92-63 
Schaefer;  92-64  &  92-65  Delta  Air  Lines;  92-66  Sabre  Associates 
&  Moore:  92-79  Delta  Air  Lines:  93-1  Powell  &  Co.;  93-4  Harrah: 
93-14  Fenske;  93-15  Brown;  93-21  Delta  Air  Lines;  93-22 
Yannotone;  93-26  Delta  Air  Lines:  93-33  HPH  Aviation:  94-9  B  & 
G  Instruments:  94-10  Boyle:  94-11  Pan  American  Airways:  94-13 
Boyle;  94-14  B  &  G  Instruments:  04-16  Ford:  94-33  Trans  World 
Airlines;  94—41  Dewey  Towner:  94—42  Taylor;  95-1  Diami- id 
Aviation:  95-3  Delta  Air  Lines:  95-5  Araya;  95-6  Sutton:  95-7 
Empire  Airlines;  95-20  USAir;  95-21  Faisca;  95-24  Delta  Air 
Lines. 

"Attempt"  89-5  Schultz. 

Attorney  Conduct  Obstreperous  or  Disruptive  94-39  Kirola. 

Attorney  Fees  (See  EAJA): 

Aviation  Safety  Reporting  System 90-39  Hart;  91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

Balloon  (Hot  Air)  '. 94-2  Woodhouse. 

Bankruptcy  -91-2  Continental  Airlines. 

Certificates  and  Authorizations: 

Surrender  when  revoked  92-73. 

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP)  ..     91-4  [Airport  Operator):  91-18  [Airport  Operator):  91-40  (Airport 

Operator):  91-41  [Airport  Operator);  91-58  [Airport  Operator). 
Civil  Penalty  Amount  (See  Sanction): 
Closing  Argument  (See  Final  Oral  Argument): 

Collateral  Estoppel   91-8  Watts  Agricultural  Aviation. 

Complaint: 

Complainant  Bound  By 90-10  Webb;  91-53  Koller. 

No  Timely  Answer  to.  (See  Answer) 

Partial  Dismissal/Full  Sanction  94-19  Pony  Express:  94-40  Polynesian  Airways. 

Timeliness  of  complaint  91-51  Hagwood;  93-13  Medel;"94-7  Hereth;  94-5  Grant. 

Withdrawal  of 94-39  Kirola:  95-6  Sutton. 

Compliance  &  Enforcement  Program: 

(FAA  Order  No.  2150.3A)  .'. 89-5  Schultz:  89-6  American  Airlines:  91-38  Esau;  92-5  Deltd  Air 

Lines. 

Sanction  Guidance  Table  89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airl-nes: 

91-3  Lewis;  92-5  Delta  Air  Lines. 

Concealment  of  Weapons  '. 89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick. 

Consolidation  of  Cases  90-12,  90-18  &  90-19  Continental  Airiines. 

Continuance  of  Hearing  90-25  Gabbert;  92-29  Haggland. 

Corrective  Action  (See  Sanction) 
Credibility  of  Witnesses: 

Generally  95-25  Conquest  Helicopters;  95-26  Hereth. 

Deference  to  ALJ 90-21  Carroll;  92-3  Park:  93-17  Metcalf;  95-26  Hereth. 

Expert  witnesses 

(See  also  Witnesses)  90-27  Gabbert:  93-17  Metcalf. 

Impeachment 94-4  Northwest  Aircraft  Rental. 

De  facto  answer  92-32  Bamhill. 

Deliberative  Process  Privilege ,. 89-6  American  Airiines;  90-12.  90-18  &  90-19  Continental   Air- 
lines. 

Deterrence  89-5  Schultz:  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Larry's 

Flying  Service. 
Discovery: 

Deliberative  Process  Privilege  89-6  American  Airlines:  90-12,  90-18  &  90-19  Continental  Air- 
lines. 

Depositions  91-54  Alaska  Airiines. 

Notice  of 91-54  Alaska  Airlines. 

Failure  to  Produce  , 90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation;  93-10 

Costello. 

Of  Investigative  File  in  Unrelated  Case  92-46  Sutton-Sautter. 

Sanctions  for - 91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

Double  Jeopardy  95-8  Charter  Airiines. 
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Duo  Proceii. 

Before  findini;  a  viulatiun  90-27  Cdbbert. 

Violation  of 89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  North- 
west Airlines. 
EAIA: 

Adversary  Adjudication  90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TCI;  95-12  Toy- 
ota. 

Amount  of  award  95-27  Valley  Air. 

Appeal  firom  ALT  decision 95-9  Woodhouse. 

Expert  witness  fees  95-27  Valley  Air. 

Further  proceedings  : 91-52  KDS  Aviation. 

Jurisdiction  over  appeal 92-74  Wendt. 

Other  expenses  93-29  Sweeney. 

Postion  of  agency  95-27  Valley  Air. 

Prevailing  party  91-52  KDS  Aviation. 

Special  circumstances  95-18  Pacific  Sky. 

Sutwtantial  justification  91-52  &  92-71  KDS  Aviation;  93-9  Wendt;  95-18  Pacific  Sky:  95- 

27  Valley  Air. 

Supplementation  of  application  95-27  Valley  Air. 

Evidence  (See  Proof  &  Evidence) 

Ex  Parte  Communications  93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 

Expert  Witnesses  (see  Witness) 
Extension  of  Time: 

By  Agreement  of  Parties  89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker , 89-7  Zenkner;  90-39  Hart. 

Good  Cause  for  89-8  Thunderbird  Accessories. 

Objection  to  89-8  Thunderbird  Accessories:  93-3  Wendt. 

Who  may  grant  90-27  Cabbert. 

Federal  Courts 92-7  West. 

Federal  Rules  of  Civil  Procedure 91-17  KDS  Aviation. 

Federal  Rules  of  Evidence  (See  also  Proof  k  Evidence) 

Settlement  Offers 95-16  Mulhall. 

Final  Oral  Argument  92-3  Park. 

Firearms  (Sec  Weapions) 

Ferry  Flights 95-8  Charter  Airlines. 

Flight  *  Duty  Time: 

Circumstances  beyond  control  of  the  crew  95-8  Charter  Airlines. 

Foreseeability  95-8  Charter  Airlines. 

L-ate  freight 95-8  Charter  Airlines. 

Weather 95-8  Charter  Airlines. 

Limitation  of  Duty  Time  ^ 95-8  Charter  Airlines. 

Limitation  of  Flight  Time  95-8  Charter  Airlines. 

"Other  commercial  flying"  95-8  Charter  Airlines. 

Flights 94-20  Conquest  Helicopters 

Freedom  of  Information  Act  93-10  Costello. 

Fuel  Exhaustion  ." 95-26  Hereth. 

Guns  (See  Weapons) 

Hazardous  Materials  Transp.  Act  90-37  Northwest  Airlines:  92-76  Safety  Equipment:  92-77  TCI;  94- 

19  Ponv  Express;  94-28  Toyota;  94-31  Smalling;  95-12  Toyota; 
95-16  Mulhall. 

Ability  to  Pay 95-16  Mulhall. 

Installment  payments 95-16  Mulhall. 

Civil  Penalty 92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

Finanical  hardship  and  inability  to  pay 95-16  Mulhall. 

Minimum  penalty  95-16  Mulhall. 

Corrective  Action  92-77  TCI;  94-28  Toyota. 

Criminal  Penalty 92-77  TQ:  94-31  Smalling. 

Culpability  92-77  TCI:  94-26  Toyota;  94-31  Smalling. 

EAJA,  applicability  of  94-17  TO:  95-12  Toyota. 

First-time  violation • , 92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

Gravity  of  violation  92-77  TCI:  94-28  Toyota:  94-31  Smalling. 

Individual  violations , 95-16  Mulhall. 

Knowingly 92-77  TCI;  94-19  Pony  Express;  94-31  Smalling. 

Informal  Conference  94-4  Northwest  Aircraft  Rental. 

Initial  Decision 

What  constitutes  92-32  Bamhill. 

Interference  with  crewraembers 92-3  Park. 

Interlocutory  Appeal  89-6  American  Airlines;  91-54  Alaska  Airlines;  93-37  Airspect;  94- 

32  Detroit  Metropolitan 

Internal  FAA  Policy  &/or  Procedures  ..._ 89-6  American  Airlines:  90-12  Continental  Airlines;  92-73  Wyatt. 

Jurisdiction: 

After  initial  decision 90-20  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-28  Strohl. 

After  Order  Assessing  Civil  Penalty  94-37  Houston;  95-19  Rayner. 

After  withdrawal  of  complaint  * 94-39. 

$50,000  Limit 90-12  Continental  Airlines. 

EAJA  cases 92-74  Wendt. 
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HazMat  cases  92-76  Safety  Equipment. 

NTSB  90-11  Thunderbird  Accessories. 

Knowledge  (See  also  Weapons  Violations)  of  concealed  weapon  89-5  Shultz,  30-20  Degenhardt. 

Laches  (See  Unreasonable  Delay)    v 

Mailing  Rule  89-7  Zenkner;  90-3  Metz;  90-11  Thunderbird  Accessories;  "n  39 

Hart. 

Overnight  express  delivery  89-6  American  Airlines. 

Maintenance  (See  Aircraft  Maintenance) 

Maintenance  Instruction  93-36  Valley  Air. 

Maintenance  Manual  90-11  Thunderbird  Accessories. 

Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenance) 

Mootness:  Appeal  dismissed  as  moot  92-9  Griffin;  94-17  TQ. 

National  Aviation  Safety  Inspection  Program  (NASIP) 90-16  Rocky  Mountain. 

National  Transportation  Safety  Board: 

Administrator  not  txjund  by  NTSB  case  law 91-12  Terry  &  Menne;  92—49  Richardson  &  Shimp;  93-18  Westair 

Commuter. 

L.ack  of  Jurisdiction  90-11  Thunderbird  Accessories;  90-17  Wilson;  92-74  Wendt. 

Notice  of  Hearing:  Receipt  92-31  Eaddy 

Notice  of  Proposed  Civil  Penalty: 

Initiates  Action  j 91-9  Continental  Airlines. 

Signature  of  agency  attorney  93-12  Langton. 

Withdrawal  of , , .- 90-17  Wilson. 

Operate  91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter. 

Oral  Ai;gument: 

Decasion  to  hold  92-16  Wendt. 

Instructions  for  92-27  Wendt. 

Order  Assessing  Civil  Penalty: 

Appeal  from  92-1  Costello;  95-19  Rayner. 

Timeliness  of  request  for  hearing 95-19  Rayner. 

Withdrawal  of 89-4  Metz:  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner. 

Parts  Manufacturer  Approval:  Failure  to  obtain 93-19  Pacific  Sky  Supply. 

Passenger  Misconduct  ; 92-3  Park. 

Smoking  93-37  Giuffirida. 

Penalty  (See  Sanction) 

Person  93-18  Westair  Commuter. 

Proof  &  Evidence  (See  also  Federal  Rules  of  Evidence) 

Affirmative  Defense 92-13  Delta  Air  Lines;  92-72  Giuffrida. 

Burden  of  Proof  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 

Air  Lines;  92-72  Giuffrida;  93-29  Sweeney. 

Circumstantial  Evidence  90-12,  90-19  &  91-9  Continental  Airlines;  93-29  Sweeney. 

Credibility  (See  Administrative  Law  Judges;  Credibility  of  Wit- 
nesses) 

Criminal  standard  rejected  91-12  Terrj-  &  Menne. 

Closing  Arguments  ?. 94-20  Conquest  Helicopters. 

Extra-record  material 95-26  Hereth. 

Hearsay , 92-72  Giuffi-ida. 

Preponderance  of  evidence 90-11  Thunderbird  Accessories;  90-12  Continental  Airlines:  91-12 

&  91-31  Terr>'  &  Menne;  92-72  Giuffrida. 

Presumption  that  message  on  ATC  tape  is  received  as  transmit-  92-12  Terry  &  Menne;  92-49  Richardson  &  Shimp 
ted. 

Presumption  that  a  gun  is  deadly  or  dangerous 90-26  Waddell;  91-30  Trujillo. 

Prima  facie  case 95-26  Hereth. 

Settlement  offer  95-16  Mulhall. 

Substantial  evidence  92-72  Giuffrida. 

Prima  Facie  Case.  (See  also  Proof  &  Evidence)  95-26  Hereth. 

Pro  Se  Parties:  Special  Considerations  ...^^ 90-11  Thunderbird  Accessories;  90-3  Metz;  95-25  Conquest. 

Prosecutorial  Discretion  89-6  American  Airlines;  90-23  Broyles:  90-38  Continental  Airlines: 

91-41  [Airport  Operator);  92-46  Sutton-Sautter;  92-73  Wyatt:  95- 

'  17  Larry's  Flying  Service. 
Reconsideration: 

Denied  by  ALJ 89-4  &  90-3  Metz. 

Granted  by  ALJ 92-32  Bamhill. 

Stay  of  Order  Pending 90-31  Carroll;  90-32  Continental  Airlines. 

Remand  ~ 89-6  American  Airlines;  90-16  Rocky  Mountain  90-24  Bayer  91-51 

Hagwood:  91-54  Alaska  Airlines:  92-1   Costnllo.  92-76  S&Vty 
Equipment:  94-37  Houston. 

Repair  Station  90-11    Thunderbird    Accessories;    92-10    Flight    Unlimited:    94-2 

Woodhouse. 

Request  for  Hearing  : 94-37  Houston;  95-19  Rayner. 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G): 

Applicability  of  90-12,  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation. 

Challenges  to 90-12,  90-18  &  90-19  Continental  Airlines;  90-21  Carroll:  90-37 

Northwest  Airlines. 

Effect  of  Changes  in  90-21  Carroll;  90-22  USAir,  90-38  Continental  Airlines. 

Initiation  of  Action 91-9  Continental  Airlines. 

Runway  incursions 92-40  Wendt;  90-18  Westair  Commuter. 


1M' 


61.  No.  16  /  Wednesday.  January  24.  1996  /  Notice? 


Sanction:  Ability  to  Pay 


89-5  Schultz;  90-10  Webb:  91-3  Lewis;  91-38  Esau;  92-10  Flight 

Unlimited;    92-32    Bamhill;    92-37    &    92-72    Giuffrida;    92-38 
Cronberg;  92—46  Suttun-SauUer,  92-51  Kubiick;  93—10  Costelio; 
94—4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95- 
16  Mulhall;  95-17  Larry's  Flying  Service. 
Agency  policy: 

AL)  Bound  by  - 90-37  Northwest  Airlines;  92-46  Sutton-Sautter. 

Statements  of  [e.g..  FAA  Order  2150.3A.  Sanction  Guidance    90-19   Continental    Airlines;    90-23    Broyles;    90-33   Cato;   90-37 
Table,  memoranda  pertaining  to).  Northwest  Airlines.  92—46  Sutton-Sautter. 

Corrective  Action  , 91-18  lAirport  Operator);  91-40  [Airport  Operator!;  91-41  (Airport 

Operator);  92-5  Delta  Air  lines;  93-18  Westair  Commuter:  94-28 
Toyota. 
Discovery  (See  Discovery) 

Factors  to  consider  89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines,  91-3  Lewis; 

91-18  [Airport  Operator):  91-40  (Airport  Operator);  91-41  (Air- 
port Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sautten  92- 
51  Koblick:  94-28  Toyota;  95-11  Horizon. 

First-Time  Offenders  89-5  Schultz;  92-5  Delta  Airlines;  92-51  Koblick. 

HazMat  (See  Hazardous  Materials  Trqnsp.  Act) 

Inexperience  92-10  Flight  Unlimited. 

Installment  Payments „ 95-16  Mulhall;  95-17  Larry's  Flying  Service. 

Maintenance  ^ 95-1 1  Horizan. 

Maximum  90-10  Webb;  91-53  KoUer. 

Minimum  (HazMat)  95-16  Mulhall. 

Modified 89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  92-10 

Flight  Unlimited;  92-13  Delta  Air  Lines;  92-32  Bamhill. 
Partial    Dismissal    of  Complaint/Full   Section    (See   also   com-     94-19  Pony  Express:  94-40  Polynesian  Airways, 
plaint — . 

Pilot  Deviation  92-8  Watkins. 

Test  ob|ect  detection 90-18  &  90-19  Continental  Airlines. 

Unauthorized  access  90-19  Continental  Airlines:  90-37  Northwest  Airlines:  94-1  Delta 

Air  Lines. 

Weapons  violations  _     90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill. 

92-46  Sutton-Sautter:  92-51  Koblick,  94-5  Grant. 
Screening  of  Persons: 

Air  Carrier  failure  to  detect  weapon  Sanction  94—44  American  Airlines. 

Entering  Sterile  Areas  90-24  Bayer;  92-58  Hoedl. 

Security  (See  Screening  of  Persons.  Standard  Security  Program.  Test 

Object  Detection,  Unauthorized  Access.  Weapons  Violations) 
Separation  of  Functions  90-12  Continental  Airlines;  90-18  Continental  Airlines:  90-19  Con- 
tinental Airlines:  90-21  Carroll;  90-38  Continental  Airlines;  93- 
13  Medel. 
Service  (See  also  Mailing  Rule) 

Of  NPCP  90-22  USAir.     • 

Of  FNPCP 93-13  Medel. 

Valid  Service  92-18  Bargen. 

Settlement  91-50  &  92-1  Costelio;  95-16  MulhalL 

Smoking  92-37  Giuffrida;  94-18  Luxemburg. 

Standard  Security  Program  (SSP)  Compliance  with  90-12.  90-18  &  90-19  Continental  Airiines;  91-33  Delta  Air  Lines: 

91-55  Continental  Airlines;  92-13  &  94-1  Delta  Air  Lines. 

Stay  of  Orders  90-31  Carroll;  90-32  Continental  Airlines. 

Pending  judicial  review  95-14  Charter  Airlines. 

Strict  Liability 89-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator):  91-40  (Air- 
port Operator);  91-58  [Airport  Operator). 

Test  Object  Detection  90-12,  90-18,  90-19,  91-9  &  91-55  ConUnental  Airlines;  92-13 

Delta  Air  Lines. 

Proof  of  violation 90-18,  90-19  &  91-9  Continental  Airlines:  92-13  Delta  Air  Lines. 

Sanction  90-18  &  90-19  Continental  Airlines. 

Timelines  (See  also  Complaint:  Mailing  Rule;  and  Appeals) 

Of  response  to  NPCP 90-22  USAir. 

Of  complaint  91-51  Hagwood:  93-13  Medel:  94-7  Hereth. 

Of  NPCP  92-73  Wyatt. 

Of  request  for  hearing  93-12  Langton;  95-19  Rayner. 

Unapproved  Parts  (See  also  Parts  Manufacturer  Approval)  93-19  Pacific  Sky  Supply. 

Unauthorized  Access: 

To  Aircraft  90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 

To  Air  Operations  Area  (AOA)  90-37  Northwest  Airlines;  91-18  [Airport  Operator)  91-40  [Airport 

Operator);  91-58  [Airport  Operator);  94-1  Delta  Air  Lines. 

Unreasonable  Delay  in  Initiating  Action  90-21  Carroll. 

Visual  Cues  Indicating  Runway,  Adequacy  of  92-40  Wendt. 

Weapons  Violations 89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles:  90-33 

Cato:  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Truj'illo;  91-38 
Esau:  91-53  Roller;  92-32  Bamhill;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-59  Petek-)ackson;  94-5  Grant:  94-44  American  Air- 
lines. 


Concealment  (Sec  Concealment) 
Deadly- or  Dangerous  


90-26  &  90-43  Waddell;  91-30  Trujillo;  91-38  Esau. 
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First-time  Offenders  89-5  Schultz. 

Intent  to  commit  violation  89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles:  90-26  Waddell: 

91-3  Lewis;  91-53  Koller. 

Knowledge  of  Weapons  Concealment  (See  also  Knowledge)  89-5  Schultz:  90-20  Degenhardt. 

Sanction  (See  'Sanction") 

Weight  and  Balance 94-40  Polynesian  Airways. 

Witnesses  Absence  of.  Failure  to  subpoena  92-3  Park. 

Expert  testimony  (See  also  Credibility) 

Evaluation  of 93-17  Metcalf:  94-3  Valley  Air,  94-21  Sweeney. 

Expert  witness  fees  (See  EA)A) 

flegu/afions  (Tifye  14  CFfl,  unless  otherwise  noted) 

1.1  (maintenance)  94-38  Bohan. 

1.1  (operate)  - 91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter. 

1 1  (person)     '••  •■     93-18  Westair  Commuter. 

j3^g  !!.!.!!!.."..... 90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airlines; 

90-38  91-9  Continental  Airlines;  91-18  [Airport  Operator);  91-51 
Hagwood:  92-1  Costelio:  92^6  Sutton-Sautter;  93-13  Medel;  93- 
28  Strohl;  94-27  Larsen;  94-37  Houston;  94-31  Smalling;  95-19 
Rayner. 

13  201  „ 90-12  Continental  Airlines. 

13  202 90-6  American  Airlines;  92-76  Safety  Equipment. 

13  203  .!".!!.!!!..!!.!!!!".!!!"Z!".!.:".r..!!".. 90-12  continental  Airiines:  90-21  Carroll;  90-38  Continental  Air- 
lines. 


13.204  

^3  205 90-20  Degenhardt:  91-17 


32   Bamhill; 
Mulhall. 


KDS  Aviation;  91-54  Alaska  Airlines;  92- 
94-32   Detroit  -Metropolitan;   94-39   Kirola:  95-16 


13.208 


1 


13.206  

13  207  94-39  Kirola. 

90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment; 93-13  Medel:  93-28  Strohl;  94-7  Hereth. 

,3  209  90-3  Metz;  90-15  Plavter;  91-18  [Airport  Operator);  92-32  Bamhill: 

92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  94-8 
Nunez;  94-5  Grant;  94-22  .  Harkins:  94-29  Sutton;  94-30 
Columna;  95-10  Diamond;  95-28  Valley  Air. 

3  210  9219  Comwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 

93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Valley  Air. 

3  211  89-«  American  Airiines:  89-7  Zenkner;  90-3  Metz;  90-11  Thunder- 

bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costelio:  92-9 

Griffin:    92-18    Bargen;    92-19    Cornwell;    92-57    Detroit    Metro. 
Wayne  County  Airport:  92-74  Wendt;  92-76  Safety  Equipment; 
93-2  Wendt;  94-5  Grant;  94-18  Luxemburg:  94-29  Sutton:  95-12 
Toyota:  95-28  Valley  Air. 
.J3  212  90-11  Thunderbird  Accessories;  91-2  Continental  Airiines. 

13.213 

^3  2-14  , 91-3  Lewis. 

13  215  !!!!Z'"".!!!".. 93-28  Strohl;  94-39  Kirola. 

13.216 

12.2\7  •. 91-17  KDS  Aviation 


13.218 


13.219 


13.220 


89-6   American   Airiines:  90-11   Thunderbird   Accessories;   90-39 
Hart;  92-9  Griffin:  92-73  Wyatt:  93-19  Pacific  Sky  Supply:  94-6 
Strohl;  94-27  Larsen;  94-37  Houston:  95-18  Rayner. 
89-6  American  Airlines:  91-2  Continental  Airiines:  91-54  Alaska 

Airlines;  93-37  Airspect:  94-32  Detroit  Metro.  Wayne  Airport. 
89-6   American   Airlines;  90-20  Carroll;  91-8  Watts  Agricultural 
Aviation:  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
I  ton-Sautter. 

j3  221  ....: 92-29  Haggland;  92-31  Eaddy:  92-52  Cullop. 

13  222  „ 92-72  Giuffrida. 

^3*223  " !!!!!!.!!!.!.!! 91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida:  95-26  Hereth. 

■■" 90-26  Waddell:  91-4   [Airport  Operator);  92-72  Giuffrida;  94-18 

Luxemburg:  94-28  Toyota:  95-25  Conquest. 


13.224 


13.225  „ 

13.226 _ 

^3  227                  _ ; 90-21  Carroll:  95-26  Hereth. 

13^228  ZZZZZZ'Z'—. 92-3  Park. 

13  229     

^3230                              _ 92-19  rx>mwall:  95-26  Hereth. 

,3  231                                                            92-3  Park. 

',■  „  ■ 89-5  Schultz;  90-20  Degenhardt;  92-1  Costelio;  92-18  Bargen: 

"•"'  32  Bamhill:  93-28  Strohl:  94-28  Toyota:  95-12  Toyota;  95-16 

Mulhall. 


92- 


166-997  95-6 
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13.233  89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner;  89-8  Thur 

derbird  Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories 
90-19  Continental  Airlines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart; 
91-2  Continental  Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts 
Agricultural  Aviation;  91-10  Graham;  91-11  Continental  Airlines; 
91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways:  91-31  Terry  & 
Menne;  91-32  Bargen:  91-43  &  91-44  Delta;  91-45  Park:  91-46 
Delta;  91-47  Delta.  91-48  Wendt;  91-52  KD.S  Aviation;  91-53 
Koller;  92-1  Costcllo.  92-3  Park;  92-7  West;  92-11  Alilin:  92-15 
Dillman;  92-16  Wendt:  92-18  Bargen;  92-19  Cornwall;  92-27 
Wendt;  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airlines;  92-39  Beck;  92-45  O'Brien;  92-52 
Beck;  92-56  Montauk  Caribbean  Airways;  92-57  Detroit  Metro. 
Wayne  Co.  Airport:  92-67  USAir  92-69  McCabe;  92-72  Giuffrida; 
92-74  Wendt;  92-78  TWA;  93-5  Wendt;  93-6  Wcstair  Commuter; 
93-7  Dunn;  93-8  Nunez;  93-19  Pacific  Sky  Supply;  93-23  Allen: 
93-27  Simmons;  93-28  Strohl:  93-31  Allen;  93-32  Nunez:  94-9  B 
&  G  Instruments;  94-10  Boyle;  94-12  Bartusiak;  94-15  Columna: 
94-18  Luxemburg;  94-23  Perez;  94-24  Page:  94-26  French  Air- 
craft; 94-28  Toyota;  95-2  Meronek;  95-9  Woodhouse;  95-13 
Kilrain;  95-23  Atlantic  World  Airways;  95-25  Conquest;  95-26 
Hereth. 

13.234 90-19  Continental  Airlines;  90-31  Carroll;  90-32  &  90-38  Continen- 

tal Airlines;  91-4  (Airport  Operator):  95-12  Toyota. 

13.235  90-11  Thunderbird  Accessorie*:;  90-12  Continental  .\irlines;  90-15 

,  Playter;  90-17  Wilson;  92-7  West. 

Part  14  92-74  &  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

1401  „ 91-17  &  92-71  KDS  Aviation. 

14  04 91-17.  91-52  &  92-71  KDS  Aviation;  93-10  Costello;  95-27  Vallev 

Air. 
14.05  90-17  Wilson. 

14.12  95-27  Valley  Air. 

14.20 91-52  KDS  Aviation. 

14.22  93-29  Sweeney. 

14.26  91-52  KDS  Aviation;  95-27  Vallev  Air. 

14.28 95-9  Woodhouse. 

21.303  93-19  Pacific  Sky  Supply:  95-18  Pacific  Sky  Supply. 

25.855  92-37  Giuffrida. 

39.3  92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

43.3  92-73  Wyatt 

43  9 „ 91-8  Waits  Agricultural  Aviation. 

43.13  90-11  Thunderbird  Accessories;  94-3  Valley  Air;  94-38  Bohan. 

43.15 90-25  &  90-27  Gabbert;  91-8  Wafts  Agricultural  Aviation;  94-2 

Woodhouse. 

65.15  92-73  Wyatt. 

65.92  9;!_73  Wyatt. 

91.8  191.11  as  of  8/18/90)  92-3  Park. 

91.9  (91.13  as  of  8/18/90) 90-15  Playter:  91-12  &  91-31  TerT>'  &  Menne;  92-8  Watkins;  92-40 

Wendt;  92-48  USAir;  92^9  Richardson  &  Shimp;  92^7  Corn- 
wall. 92-70  USAir,  93-9  Wendt;  93-17  Metcalf:  93-18  Westair 
Commuter;  93-29  Sweeney:  92-29  Sutton;  95-26  Hereth. 

91.29  (91.7  as  of  8/18/90)  , 91-8  Watts  Agricultural  Aviation;  92-10  Flight   Unlimited;  94-4 

Northwest  Aircraft  Rental. 

91.65  (91.111  as  of  8/18/90)  91-29  Sweeney;  94-21  Sweeney. 

91.67  (91  113  as  8'18/90) 91-29  Sweeney. 

91.75  (91.123  as  of  8/18/90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 

Rif.hardson  &  Shimp:  93-9  Wendt. 

91.79  (91.119  as  of  8/18/90)  90-15  Playter;  92-47  Cornwall;  93-17  Metcalf 

91.87  (91.129  as  of  8/18/90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins. 

91103 95_26  Hereth. 

91151  9.S-26  Hereth. 

91  173  (91.417  as  of  8/18/90)  .-;....     91-8  Watts  Agricultural  Aviation. 

91  703  94-29  Sutton. 

107.1  „ 90-19  Continental  Airiines;  90-20  Degenhardt;  91-4  [Airport  Opera- 
tor); 91-58  lAirpxirt  Operator). 

107.13  90-12  &  90-19  C:ontinental  Airlines:  91-4  lAirport  Operator);  91-18 

(Airport  Operator);  91^0  (Airport  Operator):  91-41  [Airport  Op- 
erator); 91-58  jAirport  Operator). 

107.20  ; 90-24  Bayer;  92-58  Hoedl. 

107.21  : 89-5  Schultz;  90-10  Webb:  90-22  Degenhardt:  90-23  Broyles;  90-26 

&  90-43  Waddell;  90-33  Cato;  90-39  Hart:  91-3   Lewis;  91-10 
Graham;    91-30    Trujillo;    91-38    Esau;    91-53     Koller;    92-32 
Barnhill;  92-38  Cmnberg;  92-46  Sutton-Sautter;  92-51  Koblick: 
92-59  Petek-jackson.  94-5  Grant;  94-31  Smalling. 
107.25 94-30  Columna. 
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*    ^oj,  5  90-12,  90-18,  90-19,  91-2  &  91-9  Continental  Airiinub,  yl-a3  Delta 

Air  Lines;  91-54  Alaska  Airlines;  91-55  Coiiliiiental  Airlines,  92- 
j  13  &  94-1  Delta  Air  Lines;  94-44  American  Airlines. 

108  7  ^ 90-18  &  90-19  Continental  Airlines. 

108.11  "...1!!."".."".!!"!"!"".!"." 90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter; 

94-44  American  Airlines. 

^08.13  ■•  90-12  &  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

121.133  90-18  Continental  Airlines. 

12l!l53  !..!!!!"!"!!!!!!.!!!!!!!!!!"..... 92-48  &  92-70  USAlr:  95-11  Horizon. 

^21.317  ] .'. 92-37  Giuffrida;  91-18  Luxembourg. 

121.318  ', 92-37  Giuffrida. 

121.367  t 90-12  Continental  Airlines. 

121.571  92-37  Giuffrida.  ''    . 

121.628  95-11  Horizon. 

135  1  95-8  Charter  Airlines;  95-25  Conquest. 

135  5     "!!!.!!!!!".!!!!."!!"!"!!!!"! 94-3  Valley  Air:  94-20  Conquest  Helicopters;  95-25  Conquest;  95- 

27  Valley  Air. 

135  25 92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air. 

135^63  !""""!""!!!!!!!.!!!!!!!!!!! 94^0  Polynesian  Airways;  95-17  Larry's  Flying  Service;  95-28  At- 
lantic. 

135.87  90-21  Carroll. 

135  95  95-17  Larry's  Flying  Service. 

135.185 94-40  Polynesian  Airways. 

135  263 95-9  Charter  Airlines. 

135!267  "!".!!!!!!!!!!!!!!!!!"!!!".!!.!!....! 95-8  charter  Airlines:  95-17  Larry's  Flying  Service. 

135  293  ". _ 95-17  Larry's  Flying  Service. 

135^343  Z''^'Z'Z""". : 95-17  Larry's  Flying  Service. 

135  413       _ 94-3  Vallev  Air. 

135*421  '".!!"!!.!!I".!!!!H!!...! 93-36  Vall'ey  Air;  94-3  Valley  Air. 

135.437  - ■ 94-3  Valley  Air. 

145  53 90-11  Thunderbird  Accessories. 

145  57  „ 94-2  Woodhouse. 

145  61 90-11  Thunderbird  Accessories. 

191        "!!!!!!!"."!!!!!!.!!!!"!!!!!!"!'^»!!!!.! 90-12  &  90-19  continental  AlrUnes:  90-37  Northwest  Airlines. 

298 1 !!!!!!!!!!".!!!!""!!""!.!! 92-10  FUght  unlimited. 

302^8 !"!!!.!!"!!"!!""!"!!!!! 90-22  usAir. 

49CFn 

1  47  92-76  Safety  Equipment.. 

171  et  seq  i .. . .'. 95-10  Diamond. 

171  2 92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

i7i:8  zzzzzzzzii'zzz 92-77  to. 

172  101        92-77  TCI:  94-28  Toyota:  S4-31  Smalling. 

172200  !.!".!.!!!!!"!!!.!.!! 92-77  TQ:  94-28  Toyota;  95-16  Mulhall, 

172^202  "!!"r.!".!!!!"""""""!!!»!!!I!.l 92-77  TCL  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

172  203  .  94-28  Tovota. 

172  204  7  .!"^"..!.!!!"".l!!.»!!.r. 92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

172  300   "!"""7!!.!!!!"..!!!!!!!!!!!!"" 94-31  SmalUng;  95-I6  Mulhall. 

172  301  '. ""'""Z.'. 94-31  Smalling;  95-16  Mulhall. 

172304  i "'"'^"Z 92-77  TCl;  94-31  Smalling;  95-16  Mulhall. 

172^400   'Z'Z""'Z''''''Z''"''. 92-77  TCI:  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

172  402  94-28  Toyota. 

172  406  '. Z'ZZZZ. 92-77  TCL 

.,731  92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

173^3  ZZ'ZZZZ'ZZ'Z'Z. 94-28  Toyota;  94-31  Smalling. 

173  6  ""'"'"''..''. '. 94-28  Toyota. 

\73  22{a)ZZ'Z'ZZZ..^. 94-28  Toyota;  94-31  Smalling. 

173^24  ...'ZZZZZZZZZ. 94-28  Toyota;  95-16  Mulhall. 

173  25  '.... 94-28  Toyota. 

17327  •       92-77  TQ. 

i73:ii5"":"::i! 92-77  tq. 

173.240  „.... 92-77  TCI. 

173.243  94-28  Toyota. 

173  260  ••• 94-28  Toyota. 

173^266  ZZ''"''"''"'"'''""". 94-28  Toyota;  94-31  Smalling. 

175  25  94-31  Smalling. 

821^30  ZZZZZZZZ.^. 92-73  Wyatt. 

821.33  90-21  CarrolL 

Statutes 

*  ^c^'  90-17  Wilson;  91-17  &  92-71  KIDS  Aviation:  92-74.  93-2  &  93-9 

Wendt;  93-29  Sweeney:  94-17  TCI;  95-27  Valley  Air. 

,  552  90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

554  ZZZZZZZZZZZZZZZZZZZZZZ. 90-18  Continental  Airlines:  90-21  Carroll;  95-12  Toyota. 

55g 90-21  Carroll;  91-54  Alaska  Airlines. 

557  ■■ ZZZZZZZZZZZZZZZZZ. 90-20  Degenhardt;  90-21  Carroll;  90-37  Northwest  Airiines;  94-28 

Toyota. 
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705  „ „ „ „ „ a5-l4  Uiartef  Airlines. 

5332  _ 95-27  Valley  Air. 

17  use. 

362  91-2  Continental  Airlines. 

28  U.S.C. 

2412  93-10  Costello. 

2462 90-21  Carroll. 

49  use. 

5123  95-16  Mulhall. 

49  use.  App. 

1301(31)  (operate) 93-18  Westair  Commuter. 

(32)  (person)  93-18  Westair  Commuter. 

1356  90-18  ft  90-19.  91-2  Continental  Airlines. 

1357  _ 90-18.  90-19  *  91-2  Continental  Airlines;  91-41  (Airport  Operator); 

91-58  (Airport  Operator). 

1*21 92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir.  93-9  Wendt. 

1429 92-73  Wyatt. 

1*71  „ 89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12,  90-18  &  90- 

19  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell; 
90-33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Con- 
tinental Airlines;  91-3  Lewis;  91-18  [Airport  Operator);  91-53 
Koller;  92-5  Delta  Air  Lines;  92-10  Flight  Unlimited;  92-46  Sut- 
ton-Sautter;  92-51  Koblick;  92-74  Wendt;  92-76  Safety  Equip- 
ment; 94-20  Conquest  Helicopters;  94-40  Polynesian  Airways. 

1*75  : 90-20  Degenhardt;  90-12  Continental  Airlines;  90-18.  90-19  &  91-1 

Continental  Airlines;  91-3  Lewis;  91-18  (Airport  Operator);  94-40 
Polynesian  'Airways. 

I486  90-21  Carroll. 

!»<» — 92-77  TCI;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95- 

12  Toyota. 


rivSl  Pf»n«Jty  Actions — Orders  Issued 
;!v    ^1     Vdministrator  Digests 

(Current  as  of  December  31.  1995) 

The  digests^of  the  Administrator's 
final  decisions  and  orders  are  arran^d 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
October  t,  199.T.  to  December  31.  1995. 
The  F.V\  wil)  publish  noncumulative 
suppletMents  to  this  compilation  on  a 
quiutf    V  oasis  (e.g    April,  July. 
Oi.t<j(M>r.  and  Januuiy  of  each  year). 

'nese  digest'i  Ho  not  constitute  legal 
at,  Mnry  and  snould  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
•ntended  to  serve  as  a  substitute  for 
proper  legal  research  Parties,  attorneys, 
arid  other  interested  persons  should 
atways  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context 

In  the  MoHei  or  .•itlnnttc  World  Airways. 
Inc. 

Order  No.  <»5-2j  (10/13/95) 

\otice  of  Appeal  Construed  as  Brief 
Atlantic's  notice  of  appeal  contains 
Atlantic's  specific  objections  to  the 
initial  decision  and  meets  the 
requirements  for  an  appeal  brief. 
Agency  counsel  is  given  35  days  in 
which  to  file  a  reply  brief  and  is  asked 
to  answer  a  few  specific  questions 
concerning  whether  agency  counsel 
received  a  copy  of  Atlantic's  answer  to 


the  complaint,  and  if  so.  what  was  the 
mailing  date. 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  95-24  (11/7/95) 

Appeal  Dismissed.  Delta  has 
withdrawn  its  notice  of  appeal. 
Therefore,  its  appeal  is  dismissed. 

In  the  Matter  of  Conquest  Helicopters, 
Inc. 

Order  No.  9.'>-25  (12/19/95) 

Appeal  Denied  as  Untimely. 
Conquest's  appeal  on  the  merits  should 
have  been  filed  within  10  days  of  the 
law  judge's  decision  finding  liability, 
but  was  not  filed  until  about  a  year  and 
half  later.  Conquest  argues  that  the  law 
changed  during  pendency  of  its  appeal 
and  that  it  did  not  have  knowledge  of 
basis  for  its  appeal  until  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  issued  its  decision  in  the 
Henderson  case,  733  F.3d  875  (9th  Cir. 
1993).  However,  the  Ninth  Circuit's 
decision  in  Henderson  was  based  on 
NTSB  case  law.  Each  of  the  NTSB 
decisions  that  the  Ninth  Circuit  Relied 
on  in  Henderson  was  issued  well  before 
Conquest's  case  even  arose.  Thus, 
Conquest  lacks  good  cause  for  the 
untimeliness  of  its  appeal  on  the  merits, 
and  its  appeal  should  be  dismissed.  The 
law  judge's  assessment  of  a  $2,500  civil 
penalty  is  affirmed. 

Even  on  Merits.  Violation  Still 
Appropriate.  Even  if  it  were  necessary 
to  reach  the  merits,  a  finding  of 
violation  would  still  be  appropriate 


because  the  NTSB  cases  on  which 
Henderson  was  based  did  not  correctly 
interpret  the  aerial  photography 
exception.  Any  suggestion  that  an 
operator  can  perform  an  operation  for 
which  it  is  not  certificated  merely 
because  the  passenger  has  requested  it 
flies  in  the  face  of  reason  and  safety.  In 
fact,  the  NTSB  has  itself  questioned  the 
viability  of  the  cases  at  issue. 

Proper  Interpretation  of  Aerial 
Photography  Exception.  When  a 
passenger  on  an  aerial  photography 
flight  asks  an  operator  without  a  Part 
135  certificate  to  land  at  a  site  other 
than  the  departure  point,  the  operator 
should  inform  the  passenger  that  this 
cannot  be  done  because  the  necessary 
certification  is  lacking.  The  operates 
should  advise  the  passenger  at  that  time 
that  any  landing  other  than  at  the 
departure  point  is  impermissible. 

In  the  Matter  of  Eric  W.  Hereth 

Order  No.  95-?6  (12/19/95) 

Preponderance  of  Evidence  Supports 
ALJ's  Decision.  The  law  judge's 
assessment  of  a  $3,000  civil  f>enalty  is 
affirmed  because  a  preponderance  of  the 
evidence  supports  the  law  judge's 
finding  that  an  airplane  crash  was  due 
to  the  pilot's  fuel  mismanagement  rather 
than  to  a  fuel  leak.  Mr.  Hereth  used  the 
wrong  flight  manual  in  planning  the 
flight;  the  manual  that  he  consulted 
contained  a  significantly  lower  fuel 
bum  rate  than  that  of  the  aircraft  which 
he  was  flying.  FAA  inspectors  found  no 
evidence  of  any  fuel  leak  or  mechanical 


abnormalities.  Mr.  Hereth  failed  to 
provide  anv  evidence  of  a  fuel  leak. 
Also.  Mr.  Hereth's  testimony  that  the 
tanks  were  full  at  the  beginning  of  the 
trip  was  based  on  nothing  more  than  an 
assumption.  Absent  from  Mr.  Hereth's 
testimony  was  any  indication  that  he 
insured  that  the  tanks  were  full  by  some 
reliable  method. 

In  the  Matter  of  Valley  Air  Services,  Inc. 

Order  No.  95-27  (12/19/95) 

No  Error  in  Accepting  Supplement.  In 
the  initial  application.  Valley  Air's 
counsel  failed  to  itemize  the  attorney 
fees  as  required  by  the  EAJA.  but  Valley 
Air  later  filed  a  supplement  itemizing 
the  fees  requested.  The  law  judge  did 
not  err  in  accepting  Valley  Air's 
.supplement.  The  Federal  courts  have 
held  that  a  failure  to  itemize  may  be 
corrected  by  later  supplementation  if 
the  government  has  not  shown 
prejudice. 

No  Single  Position  of  Agency. 
Although  the  law  judge  stated  that  a 
single  position  of  the  government  must 
be  identified  in  making  the  substantial 
justification  determination,  the  case  law 
does  not  support  this.  In  a  case  like  this, 
where  four  separate  regulations 
allegedly  were  violated,  and  the 
elements  of  the  regulations  are  not 
identical,  it  is  inappropriate  to  identify 
a  single  position  of  the  government.  The 
most  sensible  approach  is  to  identify 
separate  position  of  tHte  government  for 
each  alleged  regulatory  violation. 

Agency  Not  Substantially  Justified. 
The  agency  attorney  alleged  a  violation 
of  four  different  regulations.  The  record 
is  inadequate  to  show  that  the  agency 
was  substantially  justified  in  alleging 
violations  of  any  of  the  four  regulations. 

Award  Reduced.  The  award  of  fees  is 
reduced  because  the  law  judge  awarded 
fees  stemming  from  the  consolidation  of 
the  instant  spinners  case  with  another 
case  involving  governors  in  which 
Valley  Air  did  not  prevail.  The  award  is 
also  reduced  because  the  law  judge 
awarded  Valley  Air  expert  witness  fees 
that  were  in  excess  of  the  statutory  cap. 
Thus,  the  law  judge's  award  of 
$16,510.21  in  attorney  fees  is  reduced  to 
$14,998.59. 

In  the  Matter  of  Atlantic  World  Airways. 
Inc. 

Order  No.  95-28  (12/19/95) 

Showing  a  Good  Cause  Necessary  to 
Excuse  Default.  A  law  judge  does  not 
have  the  authority  to  give  a  defaulting 
party  additional  time  to  file  an  answer 
to  the  complaint  when  the  party  has  not 
provided  any  good  reason  for  its 
lateness. 


Law  Judge's  Default  Judgment 
Affirmed.  Atlantic  World  Airways  made 
no  showing  of  good  cause  for  failing  to 
file  its  answer  by  the  deadline,  and 
therefore  the  law  judge's  assessment  of 
the  S3, 000  civil  penalty  requested  in  the 
complaint  is  affirmed. 

No  Evidence  Atlantic  Filed  Answer 
Even  By  Extended  Deadline.  Even  if  the 
law  judge  did  have  the  authority  to 
extend  the  deadline  without  a  showing 
of  good  cause,  the  result  would  be  same. 
There  is  no  evidence  in  the  record  that 
Atlantic  filed  its  answer  even  by  the 
extended  deadline  set  hv  the  law  judge. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decision 
and  Orders 

In  June  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator's  decisions 
and  orders  in  ci'  il  ,  Mialty  cases.  The 
goal  was  to  make  thei^e  decisions  and 
orders  more  accessible  to  the  public. 
The  Administrator's  decisions  and 
orders  in  civil  penalty  cases  are  now- 
available  in  the  following  commercial 
publications: 
AvLex,  published  by  Aviation  Daih  . 

1156  15th  Street.  NW,  Washington. 

DC  20005,  (202)  822-4669; 
Civil  Penalty  Cases  Digest  Sen'ice, 

published  by  Hawkins  Publishing 

Company,  Inc.,  PC  Box  480,  Mayo, 

MD.  21106.  (410)  798-1677: 
Federal  Aviation  Decisions.  Clark 

Boardman  Callaghan.  50  Broad  Street 

East,  Rochester,  NY  14694,  (716)  546- 

1490. 

The  decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc..  PO  Box  172,  Battle  Ground,  WA 
98604.  (206)  896-0376.  Aeroflight 
Publications,  PO  Box  854.  433  Main 
Street.  Gruver.  TX  79040  (806)  733- 
2483.  is  placing  the  decisions  on  CD- 
ROM.  Finally,  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  are  available  on  CompuServe  and 
FedWorld. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters:  FAA  Hearing 


Docket.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Room  924A,  Washington, 
DC  20591;  (202)  267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7), 
Mike  Monroney  Aeronautical  Center, 
6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73125;  (405)  954- 
3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage.  AL  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7).  Central 
Region  Headquarters.  601  East  12th 
Street,  Federal  Building.  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7).  Eastern 
Region  Headquarters.  JFK 
International  Airport.  Federal 
Building.  Jamaica,  NY  11430:  (718) 
553-3285. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7),  2300 
East  Devon  Avenue.  Suite  419.  Des 
Plaines.  IL  60018;  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters.  12 
New  England  Executive  Park,  Room 
401.  Burlington.  MA  01803-5299; 
(617) 238-7050. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain  Region 
Headquarters,  1601  Lind  Avenue.  SW, 
Renton,  WA  98055-4056;  (206)  227- 
2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7). 
Southern  Region  Headquarters,  1701 
Columbia  Avenue,  College  Park,  GA 
30337;  (404)  305-5200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASVV-7). 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd  ,  Fort  Worth,  TX 
76137-4298;  (817)  222-5087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7).  Federal 
Aviation  Administration  Technical 
Center,  .Atlantic  City  International 
Airport,  Atlantic  City.  NJ  08405;  (609) 
485-7087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Lawndale, 
CA  90261;  (310)  725-7100. 
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Issued  in  Washington.  DC  on  Januarv  17, 
1996. 

lame*  S.  Dillaian, 

Assistant  Chief  Counsel  for  Litigation. 
|FR  Doc.  96-991  Filed  1-23-96;  8:45  am) 
■LUNQ  COM  4*1«-13-« 

[Summary  Notice  No.  PE-96-1] 

Petitions  For  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA 's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14C3T?Part  11).  this 
notice  contains  a  summary-  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  publics  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
□umber  involved  and  must  be  received 
on  or  before  February  13.  1996. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
Bled  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-200).  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW.. 
Washington,  DC.  20591:  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (Arm-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 


Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  D.C  on  January  18. 
1996 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  ofPetilioiu 

Docket  No.:  25008.  25898,  25937, 
26034.  26036.  26059.  26066, 26085, 
26119. 26172.  26177.  26190.  26219. 
26418.  26579,  26598,  26959.  26967. 
26892,  26940.  26958.  26962.  26963, 
26987,  26998.  27013,  27047.  27085. 
27190. 27214,  27233,  27239,  27240. 
27253. 27255.  27256.  27269.  27274. 
27279. 27321,  27323.  27324,  27326. 
27337, 27339,  27350,  27351,  27357. 
27364.  27375.  27390.  27391.  27397. 
38401, 27403,  27424,  27453,  27562, 
27468. 27465.  27470.  27489.  27493. 
27494. 27507,  27510.  ^7514.  27518. 
27525. 27534,  27544,  27546.  27515. 
27553, 27590.  27622,  27625.  27629. 
27666. 27668.  27676.  27709.  27725. 
27738. 27739.  27740,  27751, 27757, 
27825. 27827.  27843.  27868.  27875, 
27878. 27891.  27912,  27916.  27949. 
27973. 27985.  27988. 28002. 28035. 
28036. 28065.  28070.  28076.  28080. 
28082.  28130,  28165,  28171.  28175. 
28187.  28191.  28204,  28205,  28210, 
28211. 28222.  28224, 28234. 28235. 
28256,  28263.  38202, 28335,  28342, 
28343. 28358,  28366,  28371,  28375, 
2838.5. 

Petitioner:  Rood  el  al. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition 

To  permit  exemption  from 
§  121.383(c).  commonly  referred  to  as 
the  Age  60  Rule.  All  of  these  petitions 
pertain  to  the  same  issue,  and,  therefore, 
are  addressed  here  under  one  summary. 
Denial.  December  28,  1995,  Exemption 
Nos.  6252  through  6358. 

IFR  Doc.  96-992  Filed  1-23-96:  8:45  am] 
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Federal  Highway  Administration 
[FHWA  Docket  No.  95-23] 

Uniform  Relocation  Act,  Certification 
Pilot  Program  in  Florida 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice. 

SUMMARY:  On  August  10.  1995,  FHWA 
published  a  Notice  with  request  for 
comments  concerning  The  Florida 
Department  of  Transportation's  (FOOT) 
proposal  to  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 


Acquisition  Policies  Act  (Uniform  Act) 
on  Federal-aid  highway  projects  in  two 
of  its  districts  through  u.se  of  a 
certification  procedure  permitted  bv  the 
Uniform  Act.  The  FDOT  proposed  to 
comply  writh  the  Uniform  Act  by 
conducting  its  right-of-way  program  in 
accordance  with  State  laws  determined 
by  the  FHWA.  the  Federal  lead  agency 
for  the  Uniform  Act,  to  have  the  same 
purpose  and  effect  as  the  Uniform  Act. 
This  notice  is  to  inform  the  public  that 
FHWA  has  accepted  FDOT's 
certification. 

DATES:  The  certification  became 
effective  on  October  1.  1995,  and  will 
run  for  a  period  of  two  years. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Schy,  Office  of  Real  Estate 
Services.  HRW-10.  (202)  366-2035;  or 
Reid  Alsop,  Office  of  Chief  Counsel. 
HCC-31,  (202)  366-1371.  Federal 
Highway  Administration.  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 
Uniform  Act  (42  U.S.C.  4601-4655) 
provides  relocation  benefits  to  persons 
forced  to  move  by  Federal  or  federally- 
assisted  programs  or  projects.  It  also 
establishes  policies  relating  to  the 
acquisition  of  real  property  for  such 
programs  or  projects.  The  FHWA  has 
been  designated  tl^  Federal 
Government's  lead  agency  for 
implementing  the  Uniform  Act. 

Sections  210  and  305  of  the  Uniform 
Act  (42  U.S.C.  4630  and  4655)  require 
State  agencies  that  receive  Federal 
financial  assistance  for  programs  or 
projects  that  will  result  in  the 
acquisition  of  real  property  or  the 
displacement  of  persons  to  provide 
"assurances"  that  they  will  comply  with 
the  Act's  provisions.  Section  103  of  the 
Uniform  Act  (42  U.S.C.  4604)  provides 
that,  in  lieu  of  those  assurances,  a  State 
agency  may  comply  by  certifying  (and 
receiving  the  FHWA's  determination) 
that  it  will  be  operating  under  State 
laws  that  "will  accomplish  the  purpose 
and  effect"  of  the  Uniform  Act. 

The  FDOT  applied  for  a  certification 
pilot  program  that  would  cover  Uniform 
Act  compliance  on  Federal-aid  highway 
projects  for  a  period  of  two  years.  The 
FDOT  proposed  to  limit  the  pilot 
program  to  its  Districts  2  and  4.  District 
2  includes  the  area  encompassed  by  the 
counties  of  Alachua.  Baker.  Bradford, 
Clay.  Columbia.  Dixie.  Duvall,  Gilchrist, 
Hamilton,  Lafayette,  Levy,  Madison, 
Nassau.  Putnam,  St.  Johns.  Suwannee. 
Taylor,  and  Union.  District  4  includes 
the  area  encompassed  by  the  counties  of 


UMI 
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Broward.  Indian  River.  Martin.  Palm 
Beach,  and  St.  Lucie. 

On  August  10,  1995.  FHWA  solicited 
public  comments  (60  FR  40878)  on  the 
FDOT's  proposed  certification  and  on 
the  determination  sought  from  the 
FHWA  concerning  the  purpose  and 
effect  of  the  State  laws  relied  on  by  the 
FDOT.  No  comments  were  received.  On 
September  29, 1995.  FHWA  determined 
that  the  laws  and  operating  procedures 
relied  on  by  FDOT  have  the  same 
purpose  and  effect  as  the  Uniform  Act 
and  accepted  FDOT's  certification, 
effective  October  1, 1995,  for  a  period  of 
two  years. 

In  its  certification  application  the 
FDOT  relied  on  the  authority  in  section'^ 
120.543  and  339.05  of  the  Florida 
statutes  and  on  the  existing  FDOT  right- 
of-way  procedures.  The  two  statutory 
provisions  grant  the  FDOT  broad 
authority  to  comply  with  Federal 
(Uniform  Act)  requirements.  The  FDOT 
right-of-way  procedures  govern  the 
FDOT's  compliance  with  the  provisions 
of  the  Uniform  Act.  It  is  anticipated  thai 
the  level  of  benefits  and  assistance 
provided  to  propertN  owners  aiid 
displaced  persons  will  remain  virtually 
unchanged  since  the  FDOT  will 
continue  to  operate  under  the  same 
State  laws  and  procedures  that  current i\ 
govern  its  compliance  with  the  Uniform 
Act.  The  primary  changes  are  expected 
to  be  the  elimination  of  FHWA 
approvals  or  oversight  of  Uniform  Act 


implementation  in  the  two  FDOT 
districts  and  the  simplified 
administration  associated  with  the  State 
operating  under  its  own  procedures. 

Under  the  certification  pilot  program, 
the  FHWA,  under  section  103(c)  of  the 
Uniform  Act,  still  can  withhold  project 
approvals  or  rescind  acceptance  of  the 
FDOT's  certification  if  the  FDOT  fails  to 
comply  with  the  certification  or  with 
the  State  law  upon  which  the 
certification  was  based.  The  FHWA  and 
FDOT  will  review  the  operations  of  the 
pilot  program  at  its  midpoint  and 
follow  intj  its  completion. 

\ut;iiuitv:  42  U.S.C.  4604;  23  U.S.C.  315; 
49  CFR  1.48. 

ic.;ii.irf  rin:  januarv  5. 1996. 
Kixint,  !    Slater, 
FfidemI  Highway  Administrator. 
•vu  \\^    Qft-989  Filed  1-23-96:  8:45  ami 
av_iNC  r,oo€  4n»-22-M 


Research  .^nc,  Spec  a!  Programs 
Adfninistra'io^ 

Office  of  ^aza'Q-  -,t  M.ite^^a''?  Safety; 

Notice  C»'  A;>n'K  ,>'•'"'"       '       Ot'^Otne  81 

Party  to  ar  fc  ie"i."\on 

tOENCV:  Research  and  Special  Programs 

.     inistration.  DOT. 
A.CiON:  List  of  applications  to  become  a 
party  to  an  exemption. 


SUMMARY :  In  accordance  with  the 
..  I H  t  : !  'c>s  governing  the  application 


Application 
No. 


3630-P 

751 7-P 

7811- 

8230-P 

8308-P 

8390-P 

8445-P 

8451 -P 

9676-P 

9723-P 

10307P 

10441-P 

10589-P 

10589-P 

10821-P 

10880-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 

10933-P 


for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  recei\ 
the  applications  described  herein.  Th 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  section  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlit.- 
Federal  Register  publications,  they  ar 
not  repeated  here.  Application  numb* 
with  the  suffix  "P"  denote  a  party  to 
request.  These  applications  have  been 
separated  from  the  new  applications  for 
exemptions  to  facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  February  8,  1996. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
application  are  available  for  inspection 
in  Dockets  Unit,  Room  8426,  Nassif 
Building,  400  7th  Street,  SW, 
Washington,  EXi;. 
— — r 


Applicant 


Maltinckrodt  Bakef.  Inc  .  PhiHipsburg.  NJ  

DXI  Industries.  Inc  .  Houston,  TX  

Mallinckrodt  Baker,  Inc.,  PhiHipsburg,  Hi 

Ma«»fxJ<rodt  Baker,  Irx    Philltpsburg.  NJ 

Serwite  Transportation  Systems,  Inc  ,  Franklin  Park,  Ki 

Malhnckrodt  Baker.  Inc.,  PtitMipsburg.  NJ 

21st  Century  Environmental  Management,  Inc.  o<  Rl,  Warwick,  Rl  

Nsmonal  Aeronautics  4  Space  Adnrnisr-atton  (NASA),  Washington,  DC 

MaHinckrodt  Baker,  Inc.,  PhiliipsDuig  \„      

21st  Cerrtury  Environmental  ManaQe^.*=-nt   inc..  of  Rl.  Warwick,  Rl  

LCI.  Ltd..  Jacksonville  Beach   f.  

21st  Century  Envirorvnental  Manage-nent,  Inc.,  of  Rl.  Wanwck,  Rl  

Dow  Chemk;al,  USA  Midianc  M^       

K&K  Consultants.  Inc..  S'      panes   MO  

Micro-Med  Industries.  Inr     ^a<  i-s-^vile,  FL 

St.  Lawrence  Expkjsrves     ore    Adams  Center,  NY 

Master  Wash  Products,  mc      oi  jnt^a,  SC  

Solvent  Services  Company    -^c     : ,  umtiia.  SC 

Laidlaw  Environmental  Se--."  -s    Noc'-  East).  Inc.,  Columbia,  SC  

Laidlaw  Environmental  Se^v-ce;  y-     ^.atianooga,  Columtxa,  SC  

LakHaw  Environmerta'  -e'^i-e^  o'  S:ujtr  Carolina,  Columbia.  SC  

Laidlaw  Environmental  Service's  c  iii^noiS  inc.,  Columbia.  SC  

Laidlaw  Environmentai  Services  o»  WT:   inc.,  Columt)ta.  SC  

Laidlaw  Environmentai  Services  of  Bartow.  Inc..  Columbia,  SC  

Laidtew  Environmentai  Services,  Ltd..  Columbia,  SC 

Laidlaw  Environmentai  Sen/ices,  (Quebec),  Ltd.,  Columbia.  SC  

Latdtew  Environmental  Services,  (FS),  Inc.,  Columbia,  SC 

Laidtew  Environmental  Services.  (IS),  Inc.,  Columbia,  SC 

Laidtew  Environmental  Sen/ices,  (TG).  Inc.,  Columtjia,  SC  

Laidtew  Environmentai  Services.  (TES).  Inc.,  Columbia.  SC  

Laidlaw  Environmental  Services,  (Recovery).  Inc..  Columbia.  SC  


Parties  to 
exemption 


3630 

7517 

7811 

8230 

8308 

8390 

8445 

8451 

9676 

9723 

10307 

10441 

10689 

10589 

10821 

10880 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 

10933 
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Application 
Ho. 


10933-P 
10933-P 
10933-P 
10933-P 
10933-P 
10933-P 
10933-P 
10933-P 
10949-P 
11043-P 
11197-P 
11197-P 
11197-P 
11197-P 
11197-P 
ni97-P 
11207-P 
1104S-P 
11197-P 
ni97-P 
11197-P 
11197-P 
11197-P 
11197-P 
11207-P 
11202-P 
11207-P 
11207-P 
11207-P 
11207-P 
11227-P 
11230-P 
11230-P 
11230-P 
11230-P 
11230-P 
11230-P 
11230-P 
11230-P 
11230-P 
11294-P 
11294-P 
11296-P 
11454-P 
11588-P 
11588-P 


Applicant 


Laidtaw  Environnnanlal  S«rvic«s  o(  Cafcfomia.  Inc.,  Columbta.  SC  . 
Laidtaw  Environmental  Services,  de  Mexico,  Inc..  CoKimtMa,  SC  ... 

Bryeon  indMfMai.  Servicee.  Irw.,  Cokmr^ia.  SC  

United  StalM  Pelulion  Conlroi.  inc..  CoiumbM.  SC 

Muncipal  Service  Corporation,  Inc..  CotuntM.  SC 

PPM  0*  Georgia.  ColUT*ia.  SC  

EOG  EnvifonmentaJ,  Inc.,  Mihvaukee.  Wl  , 

Enwirolect)  Systems.  Inc..  Seattle,  WA  

21st  CenUry  Environmental  Management,  Inc.  of  Rl.  Warwick.  Rl 
21st  Century  Environmental  Management,  Inc.  of  Rl,  Warvnck,  Rl 

CalReeoorces  LLC,  Houston,  TX  

SheH  Chemcal  Company,  Houston,  TX 

Shell  Oil  Products  Company,  Houston,  TX 

Stiell  Western  E&P.  Inc.,  Houston.  TX  

Shell  Offshore,  inc.,  Houston,  TX  „ 

Thiokol  Corporation,  Bngham  City.  UT 

National  Cooperative  Refinery  Association,  McPherson.  KS  

21st  Century  EnvironmentaJ  Management,  Inc.  of  Rl.  Wa^w*.  Rl  . 

CalResources  LLC,  Houston,  TX  „ 

Shell  Chemical  Company.  Houston.  TX „ 

Shell  Oil  Products  Company,  Houston,  TX 

Shell  Western  E&P.  Inc..  Houton.  TX  

Shell  Offshore.  Inc.,  Houston.  TX 

TNokol  Corporation.  Bngham  City.  LTT  „.. 

National  Cooperative  Refinery  Association.  McPtierson.  KS  

Central  Illinois  Public  Service  Company,  Springfield,  IL 

Allegheny  Power  System,  Greensburg,  PA 

Potomac  Edson  Company,  Hagerstown,  MD „ 

Monongahela  Power  Corrveny.  Fairmont.  WV _ 

West  Penn  Power  Connpany.  Greensburg.  PA „.... 

Western  AMas  International.  Houston,  TX 

Blasthte  Services.  Inc..  Van  Wydt.  SC  „„ 

Rimrock  Explosives.  IrK.,  Hayden  Lake,  ID 

Soutfiem  Exptosives  Corporation,  Glasgow,  KY 

United  Exptesives  Company  of  Ohio,  Findlay,  OH 

Explosives  Energies,  Inc.,  Greenfield,  MO  

Exptosives  Energies,  Inc  dba  Aritansas  Exptosives,  Mabelvale,  AR 

P^edmon  Exptosives.  inc.,  Statesville,  NC  

Ed's  Dniling  &  Blasting  Company,  Washington,  MO  

Edward  N.  Rau  Contractor  Co.,  Washington.  MO  

Frank's  Vacuum  Tnxk  Service.  Inc..  Niagra  Falls,  NY  

21  St  Century  Environmental  Management.  Inc.  of  Rl.  Warwick,  Rl  . 
21st  Century  Environmental  Management.  Inc.  of  Rl.  Warwick.  Rl  . 

Accurate  Arms  Company.  Inc.,  McEwen,  TN  

American  Clinical  Laboratory  Association  (ACLA).  Washington.  DC 
Medkal  Waste  Institute.  Washington.  DC 


Parties  to 
exemption 


I 
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10933 
10933 
10933 
10933 
10933 
10933 
10933 
10933 
10949 
11043 
11197 
11197 
11197 
11197 
11197 
11197 
11207 
11043 
11197 
11197 
11197 
11197 
11197 
11197 
11207 
11207 
11207 
11207 
11207 
11207 
11227 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11294 
11294 
11296 
11454 
11588 
11588 


This  notice  is  receipt  of  applications 
for  party  to  an  exemption  is  published 
in  accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  January  18. 
1995 

|.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 

Exemptions  and  Approvals. 

jFR  Doc.  96-953  Filed  1-23-96;  8:45  ami 
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Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  Notice  of  Grants  and  Denials  of 
Applications  for  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  appUcation 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 

MODIFICATION  AND  PARTY  TO  EXEMPTIONS 


CFR  part  107.  subpart  B).  notice  is 
hereby  given  of  the  exemptions  granted 
in  July  thru  September  1995.  The  modes 
of  transportation  involved  are  identified 
by  a  number  in  the  "Nature  of 
apphcation"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
Freight.  3 — Cargo  vessel.  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  EE  represent  applications 
for  Emergency  Exemptions. 


Application 
No. 


1479 


Exemption  No. 


DOT-E  1479 


Applicant 


U.S.  Department  of  De- 
fense. Kelly  AFB.  TX. 


Reguiation<s)  affected 


49  CFR  172.101. 
173.318.  178.338. 


Nature  of  exemptkxi  ttwreof 


To  renew  arxj  modify  ttie  operational  emergerwy 
respor^e  plan  requirement  for  drivers  wtio 
transport  liquid  fluonr>e  shipments,  (mode  1). 


Application 
No. 


3121 

6530-P 
6538-P 
6626-P 
6670-P 

6670-P 
6805-P 
761 6-P 


Exemption  No. 


DOT-E  3121 

DOT-E  6530 
DOT-E  6538 
DOT-E  6626 
DOT-E  6670 

DOT-E  6670 
DOT-E  6805 
DOT-E  7616- 


7774-P 

7774-P 

7887-P 

7991 -P 

8006-P 

8009-P 

8451 -P 

8554-P 
8627-P 

9184-P 
9184-P 

9275-P 
9275-P 
9421-P 

9689-P 
9723-P 


DOT-E  7774 

DOT-E  7774 

DOT-E  7887 

DOT-E  7991 

DOT-E  8006 

DOT-E  8009 

DOT-E  8451 

DOT-E  8554 
DOT-E  8627 

DOT-E  9184 
DOT-E  9184 

DOT-E  9275 
DOT-E  9275 
DOT-E  9421 

DOT-E  9689 
DOT-E  9723 


MODIFICATION  AND  pAKTY  TO  EXEMPTIONS — Continued 


Applicant 


Regulation(s)  affected 


U.S.  Department  of  De- 
fense. Falls  Church. 
VA. 

Bitec  Southeast,  Inc., 
Tampa,  FL. 

The  Coleman  Company. 
Inc.,  Wichita,  KS. 

Red  Ball  Oxygen  Co., 
Shreveport,  LA. 

Air  Products  and  Chemi- 
cals. Inc.,  Allentown, 
PA. 

FIBA  Technologies.  Inc.. 
Westboro,  MA. 

Red  Ball  Oxygen  Co., 
Shreveport,  LA. 

Florida  East  Coast  Rail- 
way Company,  St.  Au- 
gustine, FL. 


Pipe  Recovery  Systems, 
Inc..  Houston.  TX. 


Arrow  Electric  Line,  Inc. 
LaFayette,  LA. 

Luna  Tech,  Inc.  Owens 
Cross  roads,  AL. 

Paducah  &  Louisville 
Railway,  Inc.  Paducah, 
KY. 

Esquire  Canada,  Inc. 
Port  Robinson,  On- 
tario. CN. 

Motorluelers.  Inc.  Clear- 
water. FL. 

Reynolds  Systems,  Inc. 
Middletown.  CA. 

Gibson-IRECO.  Inc. 
Duffield,  VA. 

Nalco/Exxon  Energy 
Chemicals,  L.P.  Sugar 
Land,  TX. 

American  Cartiide,  L.L.C 
Newport  Beach,  CA. 

American  Welding  Prod- 
ucts, L.L.C.  (form. 
American  Nev^port 
Beach,  CA. 

Elizat)eth  Arden  Co.  Ro- 
anoke, VA. 

Fashion  Fair  Cosmetics 
Chicago,  IL 

Taylor-Wharton  Hanis- 
burg,  PA. 


ANGUS  Chemical  Com- 
pany Buffalo  Grove,  IL. 

CMAX  Transportation. 
Inc.,  Oklahoma  City, 
OK. 


49  CFR  172.101  (Col- 
umn 8(c)),  177.841. 


49  CFR  173.302(c) 


49  CFR  173.304(d)(3)(ii), 

178.33. 
49  CFR  173.34(e)(15)(i). 

173.34(e)(15)(v).  175.3, 
49  CFR  173.301(d). 

173.302. 

49  CFR  173.301(d), 

173.302. 
49  CFR  173.301(d), 

173.302(a)(3). 
49  CFR  172.203(a). 

172.204(a). 

172.204(d),  174.24(a). 

174.25(b)(2).  174.3. 

part  107.  appendix  B. 

subpart  B. 
49  CFR  173.228.  175.3. 

part  107,  appendix  B, 

subpart  B,  paragraph 

1. 
49  CFR  173.228,  175.3, 

part  107,  appendix  B, 

sutjpart  b.  Paragraph  1 
49  CFR  172.101, -175.3, 

part  107,  portion  of  ap- 
pendix B. 
49  CFR  parts  100-177  .. 


49  CFR  172.400(a), 
172.504  Table  2. 

49  CFR  173.301(d)(2), 

173.302(a)(3),  178.37- 

5. 
49  CFR  173.3  173.54, 

173.60.  174.3.  175.3. 

177.801. 
49  CFR  173.114a. 

173.154,  173.93. 
49  CFR  173.201, 

173.202,  173.203, 

178.253. 
49  CFR  173.178  


Nature  of  exemption  thereof 


49  CFR  173.178 


49  CFR  parts  100-199  .. 
49  CFR  parts  100-199  .. 

49  CFR  173.301(h), 
173.302,  173.304, 
173.34(a)(1).  175.3. 
178.37. 

49  CFR  172.203(a) 
176.76(a)(4),  Part  107, 
appendix  B  (1)  and  (2). 

49  CFR  177.848  


To  renew  and  modify  exemption  to  eliminate  the 
operational  emergency  response  plan  require- 
ment for  nitrogen  tetroxkle  for  highway  transpor- 
tation.routes,  (mode  1). 

To  become  a  party  to  exempbon  6530  (modes  1 , 
2). 

To  become  a  party  to  exemption  6538  (nxxJes  1 . 
3). 

To  become  a  party  to  exemption  6626  (modes  1, 
2,  3,  4,  5). 

To  become  a  party  to  exemption  6670  (mode  1). 


To  become  a  party  to  exemption  6670  (mode  1). 
To  become  a  party  to  exemption  6805  (mode  1 ). 
To  become  a  party  to  exemption  7616  (mode  2). 


To  nxxJify  exemption  to  provide  for  additional  size 
non-DOT  cylinders  for  shipment  of  bromine 
trifluonde.  (modes  1 ,  2,  3,  4). 

To  t>ecome  a  party  to  exemption  7774  (modes  1, 
2.  3,  4). 

To  become  a  party  to  exemption  7887  (modes  1. 
2.  3,  4,  5). 

To  become  a  party  to  exemption  7991  (mode  1). 


To  become  a  party  to  exemption  8006  (modes  1 , 
2,  3,  4). 

To  become  a  party  to  exemption  8009  (mode  1). 


To  become  a  party  to  exemption  8451  (modes  1, 
2.4). 

To  become  a  party  to  exemption  8554  (nxxJes  1 . 

3). 
To  become  a  party  to  exemption  8627  (mode  i ). 


To  become  a  party  to  exemption  9184  (modes  1. 

2). 
To  become  a  party  to  exemption  9184  (modes  1. 

2). 


To  t)ecome  a  party  to  exemption  9275  (nrwdes  1. 
2.  3.  4.  5). 

To  tjecome  a  party  to  exemption  9275  (modes  l. 
2.  3,  4,  5). 

To  modify  the  exemption  to  provide  for  various 
technical  changes  to  non  DOT  specification  cyl- 
inders for  use  in  transporting  certain  Division 
2.1  and  2.2  matenal.  terials.  (modes  1.  2,  3). 

To  t>ecome  a  party  to  exemption  9689  (mode  3). 


To  become  a  party  to  exemption  9723  (nxxJes  l , 
2). 
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1989 


Application 
No. 


9769-P 
9977-P 

•"OOOI-P 
10094-P 

10307-P 

10307-P 

10441-P 

10441-P 

'0441-P 

10688-P 
10688-P 
10692-P 

10709-P 

10709-P 

10798-P 
10821-P 

0869-P 

10897-P 

10933-P 

10933-P 

10975-P 
11043-P 

11043-P 

11065-P 


Exemphon  No. 


DOT-E  9769 
DOT-E  9977 

DOT-E  10001 
DOT-E  10094 

DOT-E  10307 

DOT-E  10307 

DOT-E  10441 

DOT-E  10441 
DOT-E  10441 

DOT-E  10688 
DOT-E  10688 
DOT-E  10692 

DOT-E  10709 

DOT-E  10709 

DOT-E  10798 
DOT-E  10821 

DOT-E  10869 

DOT-E  10897 

DOT-E  10933 

DOT-E  10G33 

DOT-E  10975 
DOT-E  11043 

DOT-E  11043 

DOT-E  11055 


Applicant 


McCutcheon  Enterpnses, 

Inc..  Apollo.  PA. 
Aliant  Techsy stems. 

Inc..  New  Bnghton. 

MN. 
Red  Ball  Oxygen  Co.. 

Shfeveport.  LA. 
Continental  Nrtrogen  & 

Resources  Corp . 

Rosemoont.  MN. 
SCM  Chemicals,  Inc.. 

Baltimore.  MD. 

SCM  Chemicals.  Inc.. 
Battimore.  MD. 

Findly  Chemical  Dis- 
posal. Inc..  Fontana. 
CA. 

Hazpak.  Inc..  Fontana, 
CA. 

Environmental  Transpof- 
tation  Services.  Inc.. 
Oklahoma  City.  OK. 

Rust's  Flying  Service. 
Arx^txxage,  AK. 

Ketchum  Air  Service. 
IrK..  Anchorage,  AK. 

ProTank,  Inc..  Port  Or- 
ange. FL 


Coastal  Fluid  Tech- 
nologies. Inc..  At3be- 
ville.  LA. 

NakxVExxon  Energy 
Chemicals.  LP.,  Sugar 
Land,  TX. 

BioLab.  Inc.,  Westlake. 
LA. 

Healthcare  Waste  Re- 
moval 4  Services,  IrK 
Pompano  Beach.  FL 

Noms  Cylinder  Co 
Longview.  TX. 


ZestoTtierm.  Inc  Clrv 
cinnati,  OH 


Rollins  Environmental 
Services  Wilmington, 
DE. 

Rolliris  Environmental 
Services  (N.J,  inc. 
Bndgeport,  NJ. 

Boise  Cascade  Corpora- 
tKxi  Boise,  ID. 

Environmental  Products 
&  Services,  Inc.  Syra- 
cuse. NY. 

Fliidty  Chemical  Dis- 
posal. Inc.  Fontana, 
CA. 

Findly  Chemical  Dis- 
posal. Inc.  Fontana. 
CA. 


Reguiation(s)  affected 


49CFR  173.12.  174  81. 
176.83.  177  848 

49CFR  172.102. 
173.63(b).  Special  Pro- 
vision 109. 

49CFR  173.316. 
173.320. 

49CFR  173.154(a)(17)  .. 


49CFR  179.200- 

18(b)(2)(iii),  179.201- 

1.  179.201-7. 
49CFR  179  200- 

18(b)(2)(iii).  179.201.1. 

179.201-7. 
49CFR  173.12(b)(6). 

177.848(b). 

49CFR  173.12(b)(6). 

177  848(b) 
49CFR  173.12(b)(6). 

177.848(b) 


49  CFR  175.310(c) 
49CFR  175.310(c) 


49  CFR  178  61-11. 

178.61-15.  178.61-20. 

178.61-5,  178.61- 

8(c)(2). 
49  CFR  173.1 19(m)  


49  CFR  173.1 19(m)  

49  CFR  174.67  (I)  and  0) 

49  CFR  171.8,  172.101 
Column  (8c).  173.197. 

49  CFR  173  301(b). 

173.302(a)(5). 

173.304(a).  173.34. 

175.3.  178.37. 
49  CFR  172.301  and 

172.400. 

49  CFR  173.12.  174.81. 
176.83  and  177.848. 

49  CFR  173.12.  174.81. 
176.83  and  177.848. 

49  CFR  174.67(i)and(j) 

49  CFR  177.848(D)   


49  CFR  177.848(D) 


49  CFR  173226(C). 
'     174.81,176.83, 

177.848,  part  172. 

subpart  E 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Nature  of  exemption  ttiereof 


To  become  a  party  to  exemption  9769  (modes  1. 

2.3). 
To  become  a  party  to  exemption  9977  (mode  1). 

To  become  a  party  to  exemption  lOOOl  (mode  1). 
To  become  a  party  to  exemption  10094  (mode  2). 

To  become  a  party  to  exemption  10307  (mode  2). 

To  become  a  party  to  exemption  10307  (mode  2). 

To  become  a  party  to  exemption  10441  (mode  l). 

To  become  a  party  to  exempjtion  10441  (mode  1). 
To  become  a  party  to  exemption  10441  (mode  l). 

To  become  a  party  to  exemptkxi  10688  (mode  4). 
To  become  a  party  to  exemption  10688  (mode  4). 

To  modify  exemption  to  provide  for  additional 
model  norvDOT  specification  weWed  pressure 
vessel  for  use  in  transporting  Division  2.1  gas. 
(mode  1). 

To  become  a  party  to  exemption  10709  (modes  1. 
3). 

To  become  a  party  to  exemption  10709  (modes  1. 
3). 

To  become  a  party  to  exemption  10798  (mode  2). 

To  become  a  party  to  exemption  10821  (mode  1). 

To  nrxxjity  the  heat  treatment  schedule  of  non- 
DOT  specification  steel  cylinders  used  to  trans- 
port certain  compressed  gases,  (modes  1.  2.  3. 
4.5). 

Auttx>rizes  the  transportation  of  a  water  reactive 
matenal  in  special  packaging  without  being  la- 
tjeled  or  marked  with  the  proper  shipping  name, 
(modes  1.  2.  3,  4). 

To  become  a  party  to  exemption  10933  (modes  1, 
2.3). 

To  become  a  party  to  exemption  10933  (modes  1, 
2.  3). 

To  become  a  party  to  exemption  10975  (mode  2). 

To  become  a  party  to  exemption  1 1043  (mode  1). 

To  become  a  party  to  exemptksn  1 1043  (mode  1 ). 


To  become  a  party  to  exemption  1 1055  (modes  1, 
2.3). 


Application 
No. 


11055-P 
11056-P 

11056-P 

11156-P 
11159-P 

11169-P 
11197-P 

11197-P 

11197-P 

11197-P 

11200-P 
11200-P 
11207-P 

11230-P 

11230-P 

11230-P 

11230-P 

11281-P 

11294-P 

11294-P 
11328-P 

11346-P 


Exemption  No. 


(XDT-E  11055 
DOT-E  11156 

DOT-E  11156 

DOT-E  11156 
DOT-E  11159 

DOT-E  11169 
DOT-E  11197 

DOT-E  11197 

DOT-E  11197 

DOT-E  11197 

DOT-E  11200 
DOT-E  11200 
DOT-E  11207 

DOT-E  11230 

DOT-E  11230 

DOT-E  11230 

DOT-E  11230 

DOT-E  11281 

DOT-E  11294 

DOT-E  11294 
DOT-E  11328 

DOT-E  11346 


Applicant 


Rollins  Environmental 
Services  Wilmington. 
DE. 

Explosives  Technologies 
International  Wilming- 
ton. DE. 


Binns  &  Stevens  Explo- 
sives, Inc.  Oskaloosa. 
lA. 

Bennett  Explosives.  Inc. 
MarKhester,  lA. 

Hawman  Container  Serv- 
ices Holland  Landing. 
Ontario,  CN. 

Corning  Incorporated. 
Corning.  NY. 

Chem  Coast.  Inc.,  La 
Porte,  TX. 

Westinghouse  Electric 
Corporation,  Pitts- 
burgh, PA. 

Bostik.  Inc..  Middleton, 
MA. 

Cook  Composites  & 
Polymers  Co.,  Kansas 
City.  MO. 

Lockheed  Martin  Cor- 
poration, Princeton.  NJ. 

Space  Systems  Loral. 
Palo  Alto,  CA. 

Florida  Power  and  Light 
Company.  Miami,  FL. 


Regulation(s)  affected 


49  CFR  173.226(C), 

174.81,  176.83. 

177.848,  part  172, 

subpart  E. 
49  CFR  173.212(b), 

173.62. 


49  CFR  173.212(b). 
1 73.62. 

49  CFR  173.212(b). 

173.62. 
49  CFR  178.19.  part 

173.  subpart  D,  E.  F. 

49  CFR  173227(b)  


Nature  of  exemption  thereof 


Dyna-Blast,  Inc.. 
Nortonville.  KY. 


Austin  Powder  Company, 
Cleveland.  OH. 


Pepirvlreco,  Inc., 
Ishpeming.  Ml. 


ETI  Explosives  Tech- 
notogies  International. 
Inc.,  Wilmington,  DE. 

Environmental  Products 
&  Services,  Inc.,  Syra- 
cuse, NY. 

Findly  Chemical  Dis- 
posal. Inc.,  Fontana, 
CA 

Heritage  T.-anspor.,  Inc.. 
Indianapolis,  IN. 

Alaska  Pacific  Powder 
Company,  Anchorage, 
AK. 

Allegheny  Wireland  Serv- 
ices. Inc.,  Weston,  WV. 


49  CFR  part  1 72.  sub- 
parts C  and  D  except 
172.312. 

49  CFR  part  172.  sub- 
parts C  and  D  except 
172.312. 

49  CFR  part  172,  sub- 
parts C  and  D  except 
172.312. 

49  CFR  part  172,  sub- 
parts C  and  D  except 
172.312. 

49  CFR  173.31(a)(4)  and 
179-300-15. 

49  CFR  173.31(a)(4)  and 
179-300-15. 

49  CFR  172.301(c). 
173.202.  173.28(b)(2), 
part  107,  appendix, 
subpart  B,  paragraph 
(2). 

49  CFR  173.62(c)  Pack- 
ing Method  US004. 
177.835(g)(3)(i). 
177.848(f)  Table. 

49  CFR  173.62(c)  Pack- 
ing Method  US004. 
177.835(g)(3)(i), 
177.848(f)  Table. 

49  CFR  173.62(c)  Pack- 
ing Method  US004. 
177.835(g)(3)(i). 
177.848(f)  Table. 

49  CFR  173.62(c)  Pack- 
ing Method  US004, 
177.835(g)(309IO, 
177.848(f)  Table. 

49  CFR  172.101  Column 
7  Special  Provision 
B14andT38. 

49  CFR  177.848  


49  CFR  177.848  

49  CFR  176.76(a)(8) 


49  CFR  173.61, 

173.62(c).  176.166(b). 
177.835(g). 


To  become  a  party  to  exemption  1 1 055  (modes  1 . 
2.  3). 


To  modify  the  exemption  to  increase  the  capacity 
limit  to  60  lbs.  in  specially  designed  multi-wall 
plastic  lined  tiags  for  use  in  transporting  ammo- 
nium nitrate-fuel  oil  mixture.  Division  1.5D. 
(mode  1). 

.To  become  a  party  to  exemption  1 1 1 56  (mode  1 ). 


To  become  a  party  to  exemption  1 1 156  (rrxxte  1). 

To  become  a  party  to  exemption  1 1 1 59  (modes  1 . 
2). 

To  become  a  party  to  exemption  1 1 1 69  (modes  1 . 

3). 
To  tjecome  a  party  to  exemption  1 1 197  (mode  1). 


To  become  a  party  to  exemption  1 1 197  (mode  1). 
To  become  a  party  to  exemption  1 1 197  (mode  1). 
To  become  a  party  to  exemption  11197  (nxxte  i) 


To  become  a  party  to  exemption  1 1 200  (nwdes  1 , 

3). 
To  tiecome  a  party  to  exemption  1 1 200  (modes  1 , 

3). 
To  become  a  party  to  exemption  1 1 207  (mode  1 ). 


To  become  a  party  to  exemption  1 1230  (mode  1). 


To  become  a  party  to  exemption  1 1 230  {mode  1 ). 


To  become  a  party  to  exemption  1 1230  (mode  1). 


To  t>ecome  a  party  to  exemption  1 1230  (mode  1). 


To  become  a  party  to  exemption  11281  (modes  1. 
2.3). 

To  become  a  party  to  exemption  1 1294  (nxide  1). 


To  become  a  party  to  exemption  1 1 294  (mode  1 ). 
To  become  a  party  to  exemption  1 1328  (mode  3). 


To  become  a  party  to  exemption  1 1346  (nrxxJes  1 , 
3). 
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1991 


Appication 
No. 


11346-P 

11346-P 

11366-P 
11406-P 


11441-P 


Appliolion 
No 


10747-N 


10e2»-N 


I0e36-N 


11169-N 


11207-N 


^^209-H 


11241-N 


11275-N 


1128e-N 


Exemption  No. 


DOT-E  11346 

DOT-e  11346 

OOT-E  11355 
DOT-E  1 1405 


tX)T-€  11441 


Applicant 


HitweM  Surveys,  Inc., 
Parltenburg,  WV. 

Sctilumberger  Well  Sen^- 
Ices.  Rosharon,  TX. 

Hurt" s  Transportation, 
Strattvnore,  CA 

Color  Pigments  Manufac- 
turers Association. 
Inc..  Alexandria.  VA. 


Rwian  Coiporaiion  R«- 
86fch  Triangle  Parte. 
NC. 


Regulalion(s)  aNectad 


49CFR  173.61. 

173.62(c).  176.166(b), 

177.836(g). 
49CFR  173.61. 

173  62(c).  176.166(b). 

177.835(g). 
49CFR  173.315(a).  Note 

15. 
49CFR  172.203(a). 

172.301(c).  part  107. 

appendix  B.  subpart  B. 

paragrapb  1  &  2,  part 

173.  appendix  E  (3)(b). 

(1)(a) 
49CFR  173.3O6(e)(0  


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  1 1346  (modes  1. 
3). 

To  become  a  party  to  exerrption  11346  (modes  1, 
3). 

To  become  a  party  to  exemption  11355  (mode  1). 

To  become  a  party  to  exemption  1 1405  (modes  1 , 
2.  3.  4.  5). 


To  modNy  exemption  to  provide  tor  ti«ghway  and 
rail  as  addMonal  modes  cA  trarsportation.  (mode 
1). 


New  Exemptions 


Exemption  No. 


DOT-E  10747 


DOT-E  10829 


DOT-E  10835 


DOT-E  11169 


DOT-E  1 1207 


DOT-E  1 1209 


DOT-E  11241 


DOT-E  11275 


DOT-E  11280 


Applicant 


Shan  Oil  Compcny. 
Houston,  TX. 


Amoco  Pipeline  Com- 
pany, Levatand.  TX. 


Stwl  OH  Compwiy, 
Houston,  TX. 


AiTiaigamer>t  Canada. 
Toronto,  Ontario.  Carv 


Duke  Power  Company. 
Chartolte.  NC. 


><ational  Propane  Gas 
Associalion,  Arlington, 
VA. 


Rohm  and  Haas  Com- 
pany, PhiiadslpNa.  PA. 


DHE  Fabncaton  and 
Macbming. 

Vereemgmg,  Republic 
oH  So.  Afnca 

Western  Industoas,  Inc., 
Milwaukee,  Wt. 


Regulalion<s)  aflected 


49CFR  173.242(b)(1). 
173.243(b) 


49CFR  173.201, 
173.202.  173.203. 


49  CFR  173.242(b). 
173.243(b).  part  172. 
C. 


Nabjre  at  exemption  ttiereot 


49  CFR  173.227(b) 


49  CFR  172.301(c), 
173.202,  173.28(b)(2). 
part  107,  apperxJix, 
subparts,  paragraph 
(2). 

49  CFR  172.200, 
172.302(c), 
173.315(a),  pcvt  107. 
appendn  8.  subpart  B. 
paragri^  (2) 

49  CFR  172.203(a), 
173.31(c)(1),  179.13, 
part  107,  appendix  B, 
subpart  B,  paragraph 
(2). 

49  CFR  1 78.245-1  (b)  .... 


49  CFR  172.203(a). 
172.301(c).  178.65- 
4(c)(1).  part  107,  ^>- 
pendix  B,  sutipart  B. 
P»«9«P»i(1)*(2). 


To  authorize  the  transportation  ol  Class  3  liquids 
in  a  norv-DOT  specification  cargo  tank,  de- 
scrtied  as  1200  galon  vokjmetnc  prover  tank, 
mountod  on  a  trailer,  (mode  1). 

To  auttwrue  ttie  transportation  of  Class  3  liquids 
m  a  non-lX)T  specificatiori  packagtng  described 
as  a  trailef  mounted  mechanica  iis;-a<  ement 
meter  prover  (mode  ■■  i 

To  auttxKue  tfie  traf  -;«Mi  n  of  Class  3  ikjoos 
m  three  norvDOT  ^pecrtK^tion  ca'-q-"  'a-^s.  Je- 
scnbed  as  1100  gallon  caMiratior  .i  i-  Txxint- 
ed  on  a  truck  body  (mode  1). 

To  authonze  the  transportation  ot  certain  liquids. 
classed  as  Division  6.1  and  Class  8  wtvch  are 
poieonous  by  mhalalKxi,  packaged  m  a  UN6PA1 
composite  packaging  m  an  outer  wooden  box. 
(modes  1.  3). 

To  airthohze  the  transportation  o<  certam  Class  3 
liquids  In  packagngs  w^  -  aoa  rf^.  k?  greater 
than  5  gallons  on  servtc-     ---.i   e        « -h  • ). 


To  authorize  transportation  oi  hquefied  petroleum 
gas  (LPG)  m  non-OOT  sp•Cl♦'<-a^<^^  -a'po  tank 
motor  vehKles  exclusively  '■  '  iv  «  ,«  51  pur- 
poses wtien  operated  b\  .  '  jie  earner, 
(mode  1). 

To  authorize  the  transportation  of  certain  Class  3 
mato rials,  in  DOT  Class  105J  tank  cars  with  a 
maximum  gross  weight  on  rati  greater  than 
263,000  pounds  but  not  greater  than  270,000 
pounds,  (mode  2). 

To  authonze  the  manutacture  '^'a'^'-r-~z  i-ni  -^a*  of 
•iraa  designs  o<  norvDOT  sit-  ••  a'..  .-  -a; « 
tanks,  mountod  m  ISO  frames,  tc  be  used  tor 
tha  k'ansportation  of  certain  Drvision  21  and  2.2 
gases,  (modes  1,  2.  3). 

To  auttxjnze  the  manufacture,  marking  and  sale  of 
DOT  Specification  39  cylinders  which  deviate 
from  the  visual  inspection  requirements  (modes 
1.2,3,4). 


Application 
No. 


11361-N 


11390-N 


11403-N 


11406-N 


Exemption  No. 


DOT-E  11361 


DOT-E  11390 


11425-N 


11440-N 


1U41-N 


11447-N 


1144&-N 


11468-N 


11473-N 


DOT-E  11403 


DOT-E  11406 


11486-N 


DOT-E  11425 


DOT-E  11440 


DOT-E  11441 


DOT-E  11447 


DOT-E  11448 


DOT-E  11468 


DOT-E  11473 


DOT-E  11486 


New  EXEMPTIONS— Continued 


Applicant 


Novacor  Chemicals.  Inc.. 
Indian  Orchard,  MA. 


D&D  Air  Transport.  Inc., 
Houston,  TX. 


Telford  Aviation  Inc. 
Bangor,  ME. 


Conference  of  Radiation 
Control  Program  Direc- 
tors. Pittsburgh,  PA. 


Regulation(s)  affected 


Hoechst  Celanese,  Char- 
lotte, NC. 


PPG  Industnes,  Pitts- 
burgh, PA. 


United  Technologies 
Carrier,  Syracuse.  NY. 


Saes  Pure  Gas,  Inc., 
San  Luis  Obispo,  CA. 


Amalgamet  Canada,  To- 
ronto, Ontario,  CN. 


Dept.  of  Energy,  Rich- 
land, WA. 


FMC  Corp.  Philadelphia, 
PA. 


U.S.  Dep)artment  of  De- 
fense. Falls  Church, 
VA. 


Nature  of  exemption  thereof 


49  CFR  172.302(c), 
174.67(a)(2),  (i)and 
(j),  part  107,  appendix 
B.  subpart  B,  para- 
graph (1). 


49  CFR  172.101,  (Col- 
umn (98), 
172.204(c)(3), 
173.27(b)(2)  and  (3), 
175.30(a)(1),  part  107, 
appendix  b,  sutipart  B. 

49  CFR  172.101  Column 
(98),  172.204(c)(3), 
173.27.  175.30(a)(1), 
part  107.  appendix  8. 
subpart  8. 

49  CFR  173.22(a)(1). 
173.412,  173.415, 
173.416,  173.421, 
173.425.  part  107.  ap- 
pendix B.  subpart  B, 
paragraph  1 ,  Part  1 72. 
subparts  C.  D.  E.  F.  G 
and  H.  part  173,  sub- 
part 8. 

49  CFR  177.834(i)(3)  


49  CFR  173.227(c),  part 
107,  appendix  B,  suti- 
part 8. 


49  CFR  1 73.306(e)(i) 


49  CFR  173.187 


45  CFR  173.227(C) 


45  CFR  173511 


45  CFR  173.31(a), 
179.100-1.  179.103-3. 
179.103-4. 


45  CFR  172.301(C). 
173.192,  173.40,  Part 
107,  appendix  8.  sub- 
part 6.  paragraph  (1). 


To  auttwrize  tank  cars,  containing  styrene  mono- 
mer, inhibited,  to  remain  standing  with  unload- 
ing connections  attached  when  no  produce  is 
being  transfened,  provided  that  a  minimal  level 
of  monitoring,  is  maintained,  and  auttwnzes  the 
setting  of  the  hand  brake  and  blocking  a  wheel 
in  both  directions  of  the  first  and  last  cars  of  a 
series  of  coupled  (mode  2). 

To  auttiorize  the  transportation  of  certain  Division 
1.1,  1.2,  1.3  explosives  which  are  forbidden  or 
exceed  quantities  auttwnzed  for  transportation 
by  cargo  aircraft  only,  (mode  4). 


To  authorize  the  transportation  of  detonators,  non- 
electnc,  Division  1.18  explosive,  which  is  fortud- 
den  for  transportation  by  cargo  aircraft  only. 
(rTKxle  4). 

To  authorize  shipments  of  waste  or  recycled  ma- 
terials, destined  for  landfill,  incineration  or  other 
disposal,  to  be  transported  despite  the  unex- 
pected detected  presence  of  radioactive  mate- 
rial, provided  the  conditions  of  the  exemption 
are  met.  (modes  1.2). 


To  auttiorize  the  loading  and  unloading  of  cargo 
tanks  containing  liquid  elevated  temperature 
matenal  (dimethyl  terephthalate),  with  an  attend- 
ant present  at  all  times,  but  not  within  25  feet, 
as  required  in  49  CFR.  (mode  1). 

To  authorize  the  transportation  of  tnmethylacetyl 
chloride,  class  8,  in  polyethylene  drums  or  com- 
posite packagings  which  are  not  individually 
overpacked  in  accordance  with  §  173.227(b). 
(modes  1,  2,  3). 

To  authorize  the  manufacture,  marking  and  sale  of 
certain  refrigerating  machines  containing 
nonflammable,  nonpoisonous  liquefied  refrig- 
erant gas.  (mode  1). 

To  authorize  the  transportation  of  certain  quan- 
tities of  metal  catalyst,  classed  as  Division  4.2, 
in  non-(X)T  specification  packaging  that  ex- 
ceeds the  maximum  net  quantity  allowed  per 
package,  (modes  1 ,  4). 

To  authorize  the  transportation  of  certain  materials 
poisonous  by  inhalation.  Hazard  Zone  8,  in 
stainless  steel  drums  which  are  not  individually 
overpacked  in  accordance  with  49  CFR 
173.227(b).  (modes  1.3). 

To  auttiorize  ttie  one-time  transportation  of  resid- 
ual sodium  metal  contained  m  the  piping  of  a 
test  assembly,  overpacked  in  a  reinforced  ply- 
wood Ixix.  (mode  1). 

To  auttwnze  ttie  transportation  of  a  Division  42 
material  in  DOT  Specification  11 4A340W  tank 
cars  equipped  with  skid  protection  in  place  of  a 
protective  housing  and  equipped  with  a  safety 
relief  device  having  a  start-to-discharge  pres- 
sure of  82.5  percent  of  the  tank  test  pressure, 
(mode  2). 

To  authorize  the  transportation  of  glass  ampoules 
containing  certain  Division  2.3  materials  for  dis- 
posal in  a  non-DOT  specification  packaging 
known  as  a  single  round  container,  (mode  1 ). 
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No.  16  /  Wednesday.  January  24,  1996  /  Notices 


1993 


Application 
No. 


EE  6670-P 
EE  8273-X 

EE8554-P 
EE  8692-X 

EE  1014«-X 

EE  10307-P 
EE  10475-X 

EE  1071 7-P 

EE  11412-X 
EE  11481-N 

EE  11498-N 

EE  11499-N 

EE  11500-N 
EE  11504-N 

EE  11509-N 


New  Exemptions— Continutiu 


Appication 

No. 

Exernphon  No. 

Applicani 

Regulation(s)  affected 

Nature  of  exemptKxi  thereof 

11507-N 
11514-N 

DOT-E  11507 
DOT-E  11514 

Siemens  Pwnrer  Corp.. 
RcMand.  WA. 

Jet  Propulsion  Lab. 
Pasadena,  CA. 

45CFR  173.302(a)  

49CFR  173.62  

To  auttionze  the  transportation  of  helium  in  a  non- 
DOT  specificatton  packaging  mode  of  zirconium, 
(modes  1.4). 

To  authorue  the  transportatron  of  certain  rocket 
iiKjlors.  Division  1.3C.  incorporated  m  a  space- 
craft wittiout  DOT  speafication  packaging, 
(mode  4). 

Emergency  Exemptions 


Exemption 
No. 


DOT-E  6670 
DOT-E  8273 

DOT-E  8554 
DOT-E  8692 


DOT-E 
10148 


DOT-E 
10307 

DOT-E 
10475 


DOT-E 
10717 


DOT-E 

11412 

DOT-E 
11481 


DOT-E 
11498 


DOT-E 
11499 


DOT-E 
11500 

DOT-E 
11504 


DOT-E 
11509 


Applicant 


Air  Products  and  Chemi- 
cals, Inc..  Allentown,  PA. 

Mazda  Motor  of  Amenca, 
Inc.,  Irvir^e,  CA. 

Gibson-IRECO,  Inc.. 

DuffieW.  VA. 
Mitsutxshi  International 

Corp..  New  York,  NY. 


Pro-Tech-Tube  Inc. 
sas  City.  MO. 


Kan- 


Akzo  Nobel  Ctiemicals, 
Inc..  Chicago,  IL. 

Gerwral  CylirvJer  Div.. 
Monco  Inc  d/tVa  Mid- 
west Ruffs  Dale.  PA. 


Ak2o  Nobel  Chemicals. 
Inc..  Chicago,  IL 


Starr  Display  Fireworks. 

IncTWizard  Works  Inc.. 

Wateott,  ND. 
ITT  Automotive 

Aftermarket  Division. 

Ftorence,  KY 

Burlington  Northern  Rail- 
road Company,  Everett. 
WA. 


Brownie  Tank  Mfg.  Co., 
Minneapolis,  MN. 


Sherritt.  Inc.,  Fort  Sas- 
katchewan, CN. 

Charrpagne  Railroad,  Inc., 
Cohocton.  NY. 


Alliance  Petroleum  Corp. 
etal. 


RegutaMiorys)  affected 


49CFR  173.301(d). 
173.302. 

49CFR  171.11  (see  para- 
graphed). 173.125. 
173.152. 

49CFR  173.114a. 
173.154.  173.93. 

49CFR  173.154  


49CFR  173.387(b)(2)(i«). 
178  609(h)(1). 


49CFR  179.200- 

18(b)(2)(iii).  179.201-1. 
179.201-7. 

49CFR  173.34(L),  sub- 
paragraphs 1 .  2  and  3, 
178.51-15.  178.61-15. 
178.61-18.  part  107. 
appendix  B.  subpart  B. 

49CFR  173  31.  173.31 
Retest  Table  1 . 


49CFR  173.560) 


49CFR  173  306(f)(2)(Hi). 
173.306(f)(3). 


49CFR  173.31(b), 
179.10O-12(b). 
179. 100-1 2(c). 


49CFR  172.301(c). 

178.345-2(a)(1), 

178.346-2(3),  part  107, 

appendix  B.  subpart  B, 

paragraph  1. 
49CFR  1234,  173.31(a)  . 


49CFR  172.203(a). 
172.302(c),  174.85(d). 
part  107.  appendix  B. 
subpart  B 

49  CFR  180  405(b), 
180.405(g)(2), 
180.405(g)(3). 
180.407(c). 


Nature  of  exemption  ttiereof 


To  become  a  party  to  exemption  6670  (mode  1 .) 

Auttx)nzes  tt)e  shipment  of  a  passive  restraint  mod- 
ule with  an  inflator  containing  a  Class  B  exptosive, 
classed  a  flammable  solid  (n'xxjes  1.2,3,  4.) 

To  become  a  party  to  exemption  8554.  (modes  1 ,  3.) 

AuttK>nzes  ttw  shipment  of  sodium  persutfate  in  col- 
laps*)le  polyethylene-lined,  woven  polypropylene 
bags  having  a  capaaty  of  approximately  2.200 
pourxJs  each,  (modes  1,  2,  3.) 

AuttxKizes  the  manufacture,  marking  arxl  sale  of  a 
packaging  that  does  not  pass  the  penetration  im- 
pact test  in  49  CFR  173.387(b)(2)(iJi)  but  provides 
an  equivalent  level  of  safety  for  shipment  of  etoo- 
kjgic  agents,  (modes  1 ,  2,  3,  4,  5.) 

To  become  a  party  to  exemption  10307.  (rrxxJe  2.) 


Authorities  the  rebuikfing  and  sale  of  DOT  Specifica- 
tion 4B,  4BA  and  4BW  cylinders  for  the  transpor- 
tation of  propane  (mode  1.) 


Authonzes  a  modified  periodic  test  schedule  for  cer- 
tain DOT  Specifrcation  111A60W2  and 
1 1 1A100W2  tank  cars  for  shipment  of  sulfuhc  acid, 
(mode  2.) 

To  authorize  tfie  emergency  transportation  of  an  ex- 
pkjsive  device  classed  Division  1.4G  (modes  1,  2.) 

To  authorize  tt>e  emergency  transportation  of  accu- 
mulators (Gas-pressunzed  shock  absortiers)  as 
ORM-material  wittxjut  required  markings,  (modes 
1.2,3.4,5.) 

To  authorize  the  shipment  of  a  DOT  Specifkatkxi 
112J340W  tank  car.  containing  a  division  2.1  ma- 
terial, meeting  all  DOT  requirements  except  that 
the  tank  car  has  the  protective  housing  cover  re- 
moved, (mode  2 ) 

To  authonze  the  manufacture,  marking  and  sale  of 
certain  non-DOT  specification  cargo  tar>ks  com- 
parable to  Specification  DOT  406  cargo  tank  motor 
vetitcles.  (mode  1 .) 

To  authonze  ttie  emergency  transportatmn  in  com- 
merce of  a  leaking  rail  car  to  repair  facility  contain- 
ing residue  of  anhydrous  ammonia,  (mode  2.) 

To  authonze  the  use  of  a  locomotive  as  a  txjffer  car 
for  purposes  of  tram  placement  provided  the  en- 
gir>e  is  not  running,  battenes  are  disengaged,  no 
personnel  are  or*oard,  and  the  kx;omotve  is  in 
tow  with  no  ML)  device  connected,  (mode  2.) 

To  auttxxize  alternative  testing  date  for  cargo  tanks 
used  for  transportation  of  various  classes  of  haz- 
ardous materials,  (mode  1 .) 


Emergency  Exemptions — Continued 


Application 
No. 


EE11512-N 
EE  11515-N 
EE  11517-N 

EE  11524-N 

EE  11525-N 
EE  11534-N 

EE  11535-N 

EE  11549-N 

EE  11550-N 
EE  11552-N 
EE  11562-N 


Application 
No. 


4600-X 
661 4-X 
6670-X 
8273-X 
10235-X 


Exemption 
No. 


DOT-E 
11512~ 

DOT-E 

11515 

DOT-E 
11517 


DOT-E 
11524 


DOT-E 
11525 

DOT-E 
11534 


DOT-E 
11536 


DOT-E 
11549 


DOT-E 
11550 


DOT-E 
11552 


DOT-E 
11562 


Applicant 


Alaska  Eskimo  Whaling 
Commission  (AEWC) 
Barrow,  AK. 

R.J.  ReynoWs  Totacco 
Co  ,  Winston- Salem,  NC. 

Technical  Service  Co., 
Long  Beach.  CA. 


AKZO  Nobel  Coatengs 
Inc.,  Norcross,  GA 


Liquid  Cartxxiic  IrKJustries 
Corp..  Oak  Brook,  IL 

EH  Atochem  North  Amer- 
ica Irx:.. 


Brewer  Envirorwnental  Irv 
dustries  Inc.,  HotkjIuIu, 
HI. 

Transportation  Tech- 
notogy,  Souttiwest  Har- 
bor, ME 


Sun  Co.,  Inc  .  Philadel- 
phia. PA. 


U.S.  Department  of  Trans- 
portahorVRSPA/OOE 
Washington,  DC. 

Monsanto  Co.,  St.  Louis, 
MO. 


Regulation(s)  affected 


49  CFR  172.101,  Column 
(9B),  175.30. 


49  CFR  173.242 


49  CFR  173501,  173.202. 
178.253,  1 78.253-1  (b). 


49  CFR  172.406(a)(1)(ii) 


Nature  of  exemption  thereof 


49  CFR  173.304 


49  CFR  172.4(K(b) 


49  CFR  173.34(e)(6) 


49  CFR  172.203(a). 

173.302(c), 

178  346(d)(3),  part  107, 

appendix  6,  sU)part  6, 

paragraph  1 . 
49  CFR  174.67(k), 

174.9(b). 


49  CFR  173.304(d)(3)(ii) 


49  CFR  172.101  Column 
7,  Special  Provision 
N43. 


To  authorize  the  emergency  transportation  of  t)lack 
powder.  Division  I.ID,  in  greater  quantities  greater 
than  those  presently  authorized,  (mode  4.) 

To  authorize  the  emergency  transportation  of  alu- 
minum dross.  Division  4.3  in  covered  dump  type 
trailers,  (mode  1.) 

To  authonze  the  emergerx:y  transportation  of  non- 
DOT  specificatkxi  portable  tanks  manifolded  to- 
gett>er  wrttvn  a  frame,  havwig  top  and  twttom 
openings  similar  to  DOT  Specifrcation  57  for  use  in 
transportmg  Class  3  and  8  material,  (mode  1 .) 

To  authorize  the  emergency  transportation  of  small 
packaging  marked  with  the  proper  shippir>g  name 
and  lat>els  on  different  skies  for  use  m  transporting 
Class  3  matenal.  (Modes  1 ,  2,  3.) 

To  autfxHize  the  emergency  one-time  sfupment  of  a 
chtorine  cylinder  equipped  with  an  emergericy  "A" 
kit  attached,  (mode  1 .) 

To  authorize  the  emergency  transportation  of  cor>- 
tainers  with  the  display  of  the  hazard  class  norrbef 
in  the  tower  corner  of  subsidiary  labels  (modes  1, 
2,3) 

To  authorize  the  emergency  trarwportatkxi  of  chto- 
rine cylinders  whtoh  do  not  have  tf>e  penodk:  retest 
mari<ing  or  tfie  marking  is  out-of-date,  from  pier  to 
plant.  (nx)des  1,  2). 

To  auttxxize  the  emergerKy  transportatton  m  com- 
merce of  a  non-specification  cargo  tank  txiHt  to 
DOT  Specification  306  for  use  m  transporting  cer- 
tain hazardous  materials,  (mode  1). 

To  authonze  the  emergency  transportatton  of  a  DOT 
Speaficatton  111A100W1  tank  car  containing  a 
residue  a  Class  3  material,  with  ttie  heater  con 
inlet  and  outlet  pipes  capped,  (mode  2). 

To  authorize  the  emergency  transportation  of  certain 
DOT  Specification  2P  and  non-specificafion  aero- 
sol containers  containing  a  butane  mixture,  (modes 
1.2). 

To  authonze  the  emergency  transportation  of  sta- 
tiiHzed  benzyl  chkxide  in  carbon  steel  drums  (1A1) 
with  phenolic  hmng.  (mode  1). 


WITHDRAWAL  EXEMPTIONS 


Applicant 


Great  Lakes  Chemical  Cor- 
poration, El  Dorado.  AR 

Auto-Chtor  System,  Memphis, 
TN. 

Air  Products  and  Chemicals, 
Inc.,  AHentown,  PA. 

Mazda  Motor  of  America,  Inc., 
Irvine.  CA. 

U.S.  Department  of  Defense. 
Falls  Church.  VA. 


Regulation(s)  affected 


49  CFR  173.315.  178.245- 
3(a). 

49  CFR  173.245, 

173.263(a)(28)and 

173.277(a)(6). 
49  CFR  173.301(d),  173.302 


49  CFR  171.11  (see  para- 
graph 8.d.),  173.125, 
173.152. 

49  CFR  173.1 19(m),  173.145, 
173.276,  173.3(a). 
173.304(d),  173.336.  175.3, 
179.100-23,  179.101-1. 


Nature  of  exemption  thereof 


Auttx)rizes  the  transport  of  hydrogen  bromkle  (anhydrous)  in 
DOT  Specification  51  type  portat)le  tanks  with  a  design 
pressure  of  525  psig.  (nxxJe  l .) 

Auttxxizes  the  use  of  norvlXDT  specificatton  polyethylene 
bottles,  packed  inside  a  high  density  polyetliylene  box  for 
transportatton  of  certain  corrosive  IkiukJs.  (mode  1 .) 

Autfxwizes  tfie  shipment  of  tetrafluoromettiane,  in  DOT  Speci- 
ftoation  3A2400,  3AA2400,  3AX2400  and  3AAX2400  cyl- 
inders, (mode  1 .) 

Authorizes  the  shipment  of  a  passive  restraint  module  with  an 
inflator  containing  a  Class  B  exptosive,  classed  a  flam- 
mable soM.  (modes  1,  2,  3,  4.) 

Auttiorizes  the  use  of  tank  car  tanks  conforming  to  a  DOT 
105J500W  specification,  except  that  the  tank  and  the  tank 
head  puncture  resistance  systems  may  be  manufactured 
from  certain  high  alloy  steels  for  ttie  use  in  transportation 
of  a  poisonous  gas  and  certain  flammable  liquids,  (mode 
2.) 


UMI 
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1995 


UMI 


Withdrawal  Exemptions — Continued 


Afipkcatkxi 
No 


10443-R 


10692-N 

10875-N 
10946-N 

11021-N 
11391-N 

11391 -N 


A^picanl 


AcctiTKy  Systems,  Inc  .  Ptioe- 
nn.  AZ 


MG  mdustnes,  Vailey  Forge. 
PA. 


Monon  IntematKxial.  Inc.. 
Ogden.  UT. 

Airco  Gases  of  The  BOC 
Group  IrK.,  Murray  HiN,  NJ. 


Urnon  Paolic  System.  Omaha. 
NE. 

DHE  (Fabrcatron  &  Machin- 
ing). Vereeniging,  Republic 
of  So.  Afhca. 


DHE  {Fabrication  &  Machirv 
ing)  Vereeniging.  Republic 
of  So.  Africa. 


i  1  iD>-.N — Request  by  Oxford  Container  Co. 
New  Oxford.  PA  to  authorize  the 
maBufactute.  mark  and  sale  of  corrugated 
fiberboard.  slotted  boxes  constructed  to 
DOT-12B-65  specification  equipped  with 
two  hinged  handhoies  for  use  as  overpack 
for  shipment  of  various  classes  of 
hazardous  material  denied  August  29, 
1995 

11301-N— Request  by  IQ  Explosives  USA 
Inc.  Dallas.  TX  to  authorize  the 
transportation  of  unclassified  explosive 
material  consisting  of  articles  and  solid 
substances  classed  in  Division  1.1,  waste 
substances  (or  articles);  explosives,  n.o.s. 
overpacked  in  packaging  group  II 
containers  transported  by  EPA  licensed 
hazardous  waste  haulers  denied  August  30, 
1995. 

11 330-N— Request  by  Autoransportes  Ideal. 
S.A.  de  C.V.  Gas  Ideal  de  Reynosa,  S.A., 
Mexico  to  authorize  the  manufiM:t\ire, 
marking  and  sale  of  non-DOT  specification 
cargo  tanks  comparable  to  MC-331  cargo 
vehicles  for  use  in  transporting  LPG. 
Division  2.3  denied  August  2, 1995. 

11394-N— Request  by  Amtrol  West  Warwick, 
Rl  to  authorize  the  manufacture,  mark  and 
sale  of  non-DOT  specification  cylinders  of 
stainless  steel  comparable  to  a  DOT 
Specification  4BA  denied  July  7,  1995. 

11477-N— Request  by  MTl  Analytical 
Instruments  Inc.  Fremont.  CA  to  authorize 
the  transfxirtation  in  commerce  of 
analytical  equipment  which  contain  a 
cylinder  equipped  with  a  pressure 


Regulation(s)  affeded 


49CFR  172.411 


49CFR  173.301(a)(1). 

l73  30l(h)(iKj),  173.304(a). 

173  305  (a)  and  (c),  173  34, 

178.47 
49  CFR  173.300(a),  178.65-^ 


49CFR  173.301(f). 
173.302(a)(1). 


Nature  of  exempton  tfiereof 


49  CFR  173.318 


49  CFR  1 78245-1  (b) 


49  CFR  178.24S-1(b) 


To  auttxjnze  transportation  of  a  Class  A  exptosive  to  be 
shipped  as  a  CJass  C  exptosive  when  packaged  in  spe- 
cially designed  non-DOT  Specification  containers  consist- 
ing of  a  20"  X  3"  X  3/i6"  steel  tubes  placed  in  heat  sealed 
poly  bags  overpacked  in  a  DOT  Specrfkation  fiberboard 
box.  (Modes  1,  2.  4.) 

To  authonze  the  manufacture,  marking  and  sell  of  non-CXDT 
specification  cylinders  comparable  to  DOT  specificatKXi 
4DS  cylinders  tor  transportation  of  compressed  gases, 
(nxxjes  1.  2,  3.) 

To  auttionze  an  exemption  from  ttie  third  party  inspection  re- 
quirement for  DOT  Specification  39  cylinders  used  as  a 
component  part  of  airtiags  (modes  1,  4,  5.) 

To  authorize  the  transportation  of  compressed  gas,  flam- 
mabte,  n.o.s..  Division  2.1,  in  CX)T  Specification  4L  cyl- 
inders with  a  sen^ice  pressure  of  212  psig  or  greater 
(nrwde  1.) 

AuttKwizes  the  transportation  of  bulk  shipments  of  mettw.ne. 
refngerated  liquid,  in  DOT  Specification  113C120W  tank 
cars,  (mode  2.) 

To  auttxxize  the  transportation  of  noryOOJ  specification  port- 
able tanks  similar  to  DOT  Specification  5i.  except  they  are 
equfiped  with  openings  in  various  k>cations  on  the  same 
end  for  use  in  trar«porting  various  hazardous  materials 
classed  as  Division  2.1 ,  2.2  and  2  3  (modes  1 ,  2,  3.) 

To  auttx>nze  the  transportation  of  nor>-(X)T  specrfk:ation  port- 
able tanks  similar  to  DOT  Specification  51 ,  except  they  are 
equ^jped  with  openings  in  various  locations  on  tfie  same 
end  kx  use  in  transporting  various  hazardous  materials 
classed  as  Division  2  1 ,  2.2  and  2.3  (modes  1 .  2,  3.) 


regulator  for  use  in  transporting  helium. 
Division  2.2  denied  July  11.  1995. 

issued  in  Washington.  DC,  oa  January  5. 
1996 

I.  Suzanne  Hedgepeth. 

Chief.  Exemption  Proptims.  Office  of 

Hazardous  Materials  Exemptiorts  and 

Approvals. 

|FR  Doc.  96-957  Filed  1-23-96;  8:45  am) 
MJJNO  COM  4tie-W-M 


Surface  Transportation  Board  ^ 

[Docket  Nos.  AB-45«  (Sub-No.  IM)  and  AB- 
290  (Sub-No.  141 X)] 

Ogeechee  Railway  Company; 
Discontinuance  of  Service 
Exemption— Between  Cochran  and 
Hawkinsville.  GA;  Norfolk  Soutttem 
F<ailway  Company;  Abandonment 
Exemption— Between  Cocttran  and 
Hawkinsville,  GA 

Ogeechee  Railway  Company 
(Ogeechee)  and  Norfolk  Southern 


'  The  ICCTemiination  Act  of  1995,  Pub.  U  No. 
104-88.  109  Stat  803  (the  Art),  which  was  enacted 
on  December  29.  1995.  and  look  effect  on  January 
1,  1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 


Railway  Company  (NS)  have  filed  a 
notice  ef  exemption  under  49  CFR  Part 
1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  for 
Ogeechee  to  discontinue  service  over 
and  NS  to  abandon  9.53  miles  of  rail 
line  between  milepost  L-0.0  at  Cochran 
and  milepost  L-9.53  at  Hawkinsville,  in 
Bleckley  and  Pulaski  Counties,  GA. 

Ogeechee  and  NS  certify  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  Une  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  pubhcation),  and 


prior  to  January  1.  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1, 1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  section 
of  the  statute,  unless  otherwise  indicated. 


49  CFR  1152.50(d){l}  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment/ 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  /?.  Co. — 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
(formerly  10505(d)!  must  be  filed. 

Provided  no  formal  expre.ssion  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
23,  1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2), ^  and 
trail  use/rail  banking  requests  under  49 
CFR  1 152.29  «  must  be  filed  by  Februar> 
5, 1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  13, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  Washington,  DC  Z0423. 

A  copy  of  any  pleading  filed  with  the 
Board  should  be  sent  to  applicants' 
representatives:  John  M.  Robinson,  for 
Ogeechee,  9616  Old  Spring  Road, 
Kensington,  MD  20895;  and  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Apphcants  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment/ 
discontinuance,  if  any,  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  29,  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 


'  A  stay  will  be  issued  routinely  by  the  Board  in 
those  proceedings  where  an  informed  decision  on 
environmental  issues  (whether  raised  by  a  party  or 
by  the  Board's  Section  of  Environmental  Analysis 
in  its  independent  investigation)  cannot  tie  made 
prior  to  the  effective  date  of  the  notice  of 
exemption.  See  Exemption  of  Outof -Service  Rail 
Lines.  5  I.C.C.2d  377  (1989).  Any  entity  seeking  a 
stay  on  environmental  concerns  is  encouraged  to 
flle  its  request  as  soon  as  possible  in  order  to  permit 
the  Board  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan  Assist..  4  I.C.C.2d  164  (1987). 

'The  Board  will  accept  a  late- filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


a:id  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  17, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  96-826  Filed  1-23-96;  8:45  ami 

BILUNG  CODE  491S-0O-P 


Sv^'tacp  Transportation  Board'* 
[DcrKft    ^-    iB-290  (Sub-No.  178X)] 

Gecrg  5  s  outfe^n  and  Florida  Railway 
Company  Abandonment  Exemption  in 
Mitchell  and  Worth  Counties,  GA 

Georgia  ioumem  and  Florida  Railway 
Company  (GS&F)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  an  18-mile  rail  line  extending 
between  milepost  GS-75.0  at  Bridgeboro 
and  milepost  GS-93.0  at  Camilla,  in 
Mitchell  and  Worth  Coimties,  GA. 

GS&F  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  can  be 
rerouted  over  other  lines;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  this  line  (or  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  any  U.S.  District  Court  or  has 
been  decided  in  favor  of  the 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  report),  49  CFR 

1105.8  (historic  report),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

A»-a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 


I  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29.  1995.  and  took  effect  on  January 
1,  1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  I(X  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1.  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act.  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 


protected  under  Oregon  Hhort  Line  H. 
Co.— Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
(formerly  10505(d)]  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
23,  1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFT?  1152.27(c)(2). 3  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
February  5,  1996."  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  13, 1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  NW,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

GS&F  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
envirorunent  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  January  29,  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Surface  "Transportation  Board, 
Washington.  IX  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubhc  use,  or  other  trail  use/rail 
banking  conditions  will  be  imposed, 
where  appropriate,  in  a  subsequent 
decision. 

Decided:  January  18, 1996. 


'The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board  in  its  independent 
investigation)  cannot  be  made  tiefore  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Senrice  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  See  Exempt,  of  Roil  Abandonment — Offers  of 
Ftnan.  Assist..  4  l.C.C.2d  164  (1987). 

'*The  Board  will  accept  a  late-filed  trail  use 
request  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


1996 
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c  ui.Liixi.  :   i-a.id  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary 
IFR  Doc.  96-1054  Filed  1-23-96.  8:45  ami 

BILLING  C006  4«1i-00-P 


Surface  Transportation  Board  ^ 
[Docket  No.  AB-43  (Sub-No.  161 X)] 

WUn<ri%  Central  Railroad  Company; 
Abaf  d  nment  Exemption;  m  Cook 

Cou'T'i    (L 

Illinois  Central  Railroad  C  ;mpany  (IC) 
has  filed  a  notice  of  exemuiion  under  49 
CFR  Part  1152  Subpart  ¥  -Exempt 
Abandonments  to  abandon  its  0.4-mile 
line  of  railroad  between  milepost  0-7.8 
and  inilepoet  CI-8.2  in  McCook.  in  Cook 
County.  IL. 

IC  has  certified  that:  (1)  No  local 
trafTic  has  moved  over  the  line  for  at 
leact  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line:  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
•uch  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
lus  been  decided  in  favor  of  the 
conplainant  within  the  2-year  period; 
aad  (4)  the  requirements  at  49  CFR 
1105.7  (service  of  environmental  report 
OR  agencies),  49  CFR  1105.8  (service  of 
historic  report  on  State  Historic 
Preservation  Officer).  49  CFR  1105.11 
(transmittal  letter).  49  CFR  1105  12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (service  of  verified  notice 
on  governmental  agencies)  have  been 
net. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment — Goshen.  360  I.C.C, 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


revocation  under  49  U.S.C.  10505(d) 
Inow  10502(d)|  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
23.  1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  ■•  must  be  filed  by  February 
5.  1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  13. 
1996.  An  original  and  10  copies  of  any 
such  filing  must  be  sent  to  the  Office  of 
the  Secretary.  Case  Control  Branch, 
Surface  Transportation  Board,  1201 
Constitution  Ave..  N.W.,  Washington, 
DC  20423.  In  addition,  one  copy  must 
be  served  on  Myles  L.  Tobin,  Associate 
General  Counsel,  Illinois  Central 
Railroad  Company,  455  North  Cityfront 
Plaza  Drive,  20th  Floor,  Chicago.  IL 
60611 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

IC  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Board's  Section 
of  Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  January  29,  1996.  A  copy  of  the  EA 
may  be  obtained  by  writing  to  SEA 
(Room  3219,  Surface  Transportation 
Board,  Washington.  DC  20423)  or  by 
calling  Elaine  Kaiser  at  (202)  927-6248. 
Conunents  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/ rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  18.  1996. 


By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretory. 
jFR  Doc.  96-1055  Filed  1-23-96:  8:45  am] 

BILUNG  COOC  4«1S-00-P 


'Tlie  KX  TBnniiwtion  Act  of  1995.  Pub.  L  ^4o. 
IM-aa.  109  Sui.  Ml  (the  Act),  which  was  enacted 
M  December  29.  I9as.  and  took  effect  on  lanuary 
1.  19W.  abolished  the  Interstate  Comnwrce 
OMBiniMion  (ICC)  <nd  traiuferred  certain  functions 
and  proceedii^  to  the  Surface  Transportation 
Board  (Board).  Section  204(bK  1 )  of  the  Act 
proirKlas.  in  general,  that  proceedings  pending 
bafore  the  ICC  on  the  effective  date  of  that 
Ugislation  shall  be  decided  under  the  law  in  effect 
prior  to  lanuarv  1.  t9m.  insofar  as  ihey  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
i  proceeding  that  was  pending  with  the  KX  prior 
to  lanuarv  1.  1996.  and  to  hinctions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C  10903. 
Tboretore.  this  notice  applies  the  law  in  effect  prior 
'o  the  Act.  and  citations  are  to  the  former  sections 
of  tlM  statute,  unieaa  otherwise  indicated. 


Surface  Transportation  Board ' 
[Finance  Docket  No.  32843] 

I4or»olk  and  Western  Railway  Company 
and  The  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company; 
Trackage  Rights  Exemption; 
Consolidated  Rail  Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  Norfolk  and  Western 
Railway  Company  and  The  Cincinnati. 
New  Orleans  and  Texas  Pacific  Railway 
Company  (collectively.  NS),  over  the 
following  trackage:  (1)  Approximately 
6.1  miles  between  Bannon.  milepost 
137.6  at  South  Columbus,  and  CP-Camp, 
milepost  131.5  at  Columbus,  OH;  (2) 
approximately  0.6  miles  between  CP- 
Camp,  milepost  131.5,  and  the  Auburn 
Switch,  milepost  139.7  at  Columbus, 
OH:  and  (3)  approximately  115.3  miles 
between  the  Auburn  Switch,  milepost 
139.7,  and  milepost  255.0  at  Cincinnati. 
OH.  Overhead  trackage  rights  also  are 
granted  by  Conrail  to  NS  over  a 
secondary  route  in  and  around 
Columbus,  OH.  as  follows:  (1) 
Approximately  5.2  miles  between  CP- 
Camp.  milepost  131.5.  and  CP-Mounds, 
milepost  126.3  at  Columbus,  OH,  and 
(2)  approximately  5.9  miles  between  CP- 
Mounds  and  W.  Ahon,  milepost  146.0  at 
Columbus,  OH.  The  total  trackage  rights 
over  both  routes  is  133.1  miles. 

The  purjjose  of  this  transaction  is  to 
provide  NS  with  a  more  efficient  route 
for  traffic  moving  between  or  through 
Cincinnati  and  Columbus,  OH.  The 
trackage  rights  were  to  become  effective 
on  or  after  December  29, 1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 


'The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmenial  issues  (whether  raised 
by  a  party  or  bv  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  dale  See  Exemption  of  Out - 
ofSetvKe  Hail  Unes.  5  I.C.C.2d  377  (19«9)  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 

'  See  Exempt  of  Rail  Abandonment — Offer*  of 
Fman  Assist.  4  I.C.C2d  164  (1987). 

'The  Board  will  accept  late-nied  trail  use 
requests  so  long  as  the  abandonment  has  not  been 
consununated  and  the  abandoning  railroad  Is 
willing  to  negotiate  an  agreement. 


1  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
i04-«8.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29,  1995.  and  look  effect  on  )anuary 
1.  1996.  atiolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  thai  was  pending  with  the  ICC  prior 
to  January  1. 1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  section  11323. 
Therefore,  this  notice  applies  the  law  in  effea  prior 
to  the  Act.  and  citations  are  to  the  former  section 
of  the  statute,  unless  otherwise  indicated. 
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exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  undei  49  U.S.C. 
10502(d)  (formerly  10505(d)]  may  be 
filed  at  any  time.  The  filing  of  a  petition 
to  revoke  wrill  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the  Board 
and  served  on:  Robert  J.  Cooney,  Norfolk 
Southern  Corporation,  3  Commercial 
Place,  Norfolk,  VA  23510-2191. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Rv.  Co— Trackage  Rights— BN, 
354  I.CC.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  January  17,  1996. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  96-1053  Filed  1-23-96;  8:45  am] 

■NJJNG  CODE  4»1S-«M> 


DtPAP^MEN^  OP  THE  TREASURY 

»-jDMi.   iniormatior  CoMectici 
Requirer^ents  SuDmined  to  0MB  tor 

January  J,  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  tc 
OMB  for  review  and  clearance  under  tht 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  early 
February  1996.  the  Department  of 
Treasury  is  requesting  Office  of 
Management  and  Budget  (OMB)  review 
and  approval  of  this  information 
collection  by  January  17,  1996.  To 
obtain  a  copy  of  this  information 
collection,  please  write  to  the  IRS 
Clearance  Officer  at  the  address  listed 
below.  Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number  PC:V  95-019-G. 

Type  of  Review:  Revision 

Title:  Problem  Resolution  Program 
(PRP)  Case  Processing  Customer 
Opinion  Survey. 

Description:  Over  the  last  two  years, 
IRS  has  made  changes  to  its  case 
processing  quality  standards.  In  light  of 


these  changes,  the  duration  of  time 
since  IRS  last  solicited  customer 
feedback,  considerable  costs  of 
processing  case  work  and  measuring 
results,  IRS  needs  to  determine  whether 
the  data  it  is  gathering,  especially  on  the 
timeliness,  accuracy  and 
communication  elements  of  its  case 
work  reflects  the  perception  of  its 
customers  on  elements. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  per 
Respondent:  7  minutes,  30  seconds. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  50 
hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571. 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building.  Washington. 
I3C  20503 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-1009  Filed  1-23-96;  8:45  am] 

BILUNG  CODE  4830-01-P 


Public  Inforrr^ation  Co  lectton 
Requirements  SuofTi'tieo  '.   'M5  for 
Review 

January  3,  1996. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasurj'  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
U,S.  Customs  Service  (CUS) 

OMB  Number:  151 5-0088 . 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Foreign  Assembler's  Declaration 
(With  Endorsement  By  Importer). 

Description:  The  information  is  used 
to  substantiate  a  claim  for  duty  free 
treatment  of  U.S.  fabricated  components 
sent  abroad  for  assembly  and 
subsequently  returned  to  the  United 
States. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 


Estimated  Number  of  Respondents/ 
Kecordkeepers:  2,730. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  50  minutes. 

Frequency  of  Response:  Other  (with 
every  importation  of  merchandise  under 
this  tariff  classification). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  302,402  hours. 

OMB  Number:  1515-0157. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Exportation  of  Used  Self- 
Propelled  Vehicles. 

Description:  This  information 
collection  requires  the  submission  of 
documents  verifying  vehicle  owTiership 
of  exporters  for  exportation  of  vehicles 
in  the  United  States. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  83,330  hours. 

Clearance  Officer:  Norman  Waits 
(202)  927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426,  1301  Constitution 
Avenue,  N.W..  Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  96-1010  Filed  1-23-96;  8:45  am] 

.  BU.UNQ  CODE  4S20-02-P 


Internal  Revenue  Service 

Agency  Information  Collection 
Activities;  Comment  Request 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  pan  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing 
regulation,  26  CFR  601.201,  Instructions 
for  Requesting  Rulings  and 
Determination  Letters. 


I'iMH 


Federal  Rp"'sf«' 


K  1        V.  , 
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:  *   ES:  Written  comments  should  be 
rwt^ived  on  or  before  March  25.  1996  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW  ,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATIOW  CO»aACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title  Instructions  for  Requesting 
Rulings  and  Determination  Letters. 

OMB  Number:  1545-0819. 

Regulation  Project  Number:  26  CFR 
601.201. 

Abstract:  The  IRS  issues  ruling  letters 
and  determination  letters  to  taxpayers 
interpreting  and  applying  the  tax  laws 
to  a  specific  set  of  facts.  The  procedural 
regulations  set  forth  the  instructions  for 
requesting  ruling  and  determination 
letters. 

Current  Actions:  There  is  no  change  to 
the  collection  of  information  in  this 
existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Pubiic:  All  taxpayers. 

Estimated  Number  of  Respondents: 
271.914. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  burden  per  respondent 
varies  from  15  minutes  to  1  hour, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours  248.496. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Approved:  January  17. 1996. 
Garrick  R.  Shear. 

IRS  Reports  Cleamnce  Officer. 

jFR  Doc.  96-1064  Filed  1-23-96;  8:45  am] 
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Agency  Information  Collection 
Activities;  Comment  Request 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation  (IA-5-92).  Carryover  of 
Passive  Activity  Losses  and  Credits  and 
At  Risk  Losses  to  Bankruptcy  Estates  of 
Individuals. 

DATES:  Written  comments  should  be 
received  on  or  before  March  25,  1996  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Carryover  of  Passive  Activity 
Losses  and  Credits  and  at  Risk  Losses  to 
Bankruptcy  Estates  of  Individuals. 

OS4B  Number:  1545-1375. 

Regulation  Project  Number:  IA-5-92 
Final. 

Abstract:  These  regulations  provide 
rules  for  the  carryover  of  a  debtor's 
passive  activity  loss  and  credit  under 
section  469  and  any  "at  risk  "  losses 
under  section  465  to  the  bankruptcy 
estate.  The  regulations  apply  to  cases 
under  chapter  7  or  chapter  11  of  title  11 
of  the  United  States  Code. 

Current  Actions:  There  is  no  change  to 
the  collection  of  information  in  this 
existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Time  per  Respondent:  The 
estimated  annual  burden  per  respondent 
varies  from  .5  hour  to  1.5  hour,    • 
depending  on  individual  circumstances, 
with  an  estimated  average  of  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  600.000. 


Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 

Approved:  January  17, 1996. 
Garrick  R.  Shear, 

IRS  Reports  Cleamnce  Officer. 

IFR  Doc.  96-1062  Filed  1-23-96;  8:45  am] 
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Agency  Information  Collection 
Activities;  Comment  Request 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Currently,  the  IRS  is  soliciting 
comments  concerning  existing 
regulations,  PS-1-83  and  PS-259-82, 
Certain  Elections  under  the  Subchapter 
S  Revision  Act  of  1982;  and  PS-262-82. 
Definition  of  an  S  Corporation. 
DATES:  Written  comments  should  be 
received  on  or  before  March  25.  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Elections  under  the 
Subchapter  S  Revision  Act  of  1982;  and 
Definition  of  an  S  Corporation. 

OMB  Number:  1545-0731. 

Regulation  Project  Number:  PS-1-83 
Notice  of  Proposed  Rulemaking;  PS- 
259-82  Temporary:  PS-262-82  Final. 


Abstrnct:  The  regulations  provide  the 
procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  section  1361(d)(2), 
the  refusal  to  consent  to  that  election,  or 
the  revocation  of  that  election.  The 
statements  required  to  be  filed  are  used 
to  verify  that  taxpayers  are  complying 
with  requirements  imposed  by 
Congress. 

Current  Actions:  There  is  no  change  to 
the  collection  of  information  in  these 
existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
1.005. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,005. 

Request  for  Commf  nls 

L-omments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Written 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
asp>ects  of  the  information  collection 
request. 

Approved:  January  18. 1996. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc  96-1063  Filed  1-23-96;  8:45  am) 
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irTiiten  coiiiiuents 


Agency  trtormation  Collection 
Activities.  Comment  Request 

AGENCY:  Internal  Revenue  Service  (IRS) 
irwasury. 

ACTION:  Notice  and  request  for 
comments. 


UMI 


SuMMAWr:  The  Departni^-nt  o!  the 
Ireasury.  as  part  o'   's    ontinumg  effort 
to  reduce  paperwo-K  ar-.c  rvsponcler.! 
burden,  invite*-  'hp  yt-rierRi  publi<.  and 
other  Federal  agenr.if-s  -  .  take  tnis 
opportunity  to  com  men',  imi  proposed 
and/or  continumje  information 
collections,  as  requirfd  bv  the 
Paperwork  Reduction  Act  of  1995. 
Currently,  the  IRS  is  soliciting 
conunents  concerning  an  existing 
regulation,  LR-1214,  Discharge  of  Liens 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  1996  to 
be  assured  of  consideration. 


to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Discharge  of  Liens. 

OMB  Number:  1545-0854. 

Regulation  Project  Number:  LR-1214 
Final. 

Abstract:  The  Internal  Revenue 
Service  needs  this  information  in 
processing  a  request  to  sell  property 
subject  to  a  tax  lien  to  determine  if  the 
taxpayer  has  equity  in  the  property. 
This  information  will  be  used  to 
determine  the  amount,  if  any,  to  which 
the  tax  lien  attaches. 

Current  Actions:  There  is  no  change  to 
the  collection  of  information  in  this 
existing  regulation. 

Type  of  Review:  Extension  of  OMB 

approval.  -« 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 

orvanizations. 

F<t]-:Tated  Number  of  Respondents: 

5LHJ. 

Estimated  Time  Per  Respondent:  24 

minutes. 

Estimated  Total  Annual  Burden 

Hours:  200. 


Request  for  (^mmenls 

C  om  nents  submitted  in  response  to 
ths  notice  will  be  summarized  and/or 
inciuded  in  the  request  for  OMB 
approval  All  comments  will  become  a 
matter  of  public  record.  Written 
f  omments  should  address  the  accuracy 
of  ifie  burden  estimates  and  ways  to 
minimize  burden  including  the  use  of 
automisted  collection  techniques  or  the 
use  of  other  forms  of  information 
technoioEN   as  well  as  other  relevant 
aspH  ts  of  tne   :  formation  collection 
request 

Appruvea   lanuary  17,  1996. 
Garrick  R.  Shear. 
!RS  Pepons  Clecrance  Officer. 
iFRlXM    '^fe-ioes  Filed  1-23-96;  8:45  am) 
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eco^    c  and  information  Collection 

^eau   e -ents  Under  Office  of 
Ma  agen.ent  and  Budget  (OMB) 

'■<ev  Pw 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  maniate 
given  to  the  United  States  Information 
Agency  (USIA)  under  the  terms  and 
conditions  of  E.O.  10450.  USL\  ^s 
requested  approval  for  a  revision  and 
three-year  extension  of  an  information 
collection  entitled  "Overseas  Activities 
Data",  under  OMB  control  number 
3116-0014  which  expires  February  28, 
1996.  Estimated  burden  hours  per 
response  is  thirty  minutes. 

DATE:  Comments  are  due  on  or  before 

February  23.  1996. 

COPICS:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  USIA, 

and  ■''<: '-r  "'^'  •    '.-arance  OfBcw. 

FOR  ?uR^^B  iNfO*(MA'tON  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  (202)  619-4408,  internet 
address  JGiovett«USIA.GOV;  and  OMB 
review:  J^.  Jefferson  Hill.  Office  of 
Information  And  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington,  D.C.  20503,  Telephone 
(2021  395-3176. 

Sw«>Pi£MtN- AP »  ••#*:««<.  -K3N:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ourently  valid  OMB  control 
number.  The  Federal  Rejpster  Notice 
with  a  60-day  comment  period  soUciting 
comments  on  this  collection  of 
information  was  published  on 


2000 


"twister 
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November  14.  1995  (60  FR  57264). 
Public  reporting  burden  for  this 
collection  of  information  is  eMimated  to 
average  thirty  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  United  States  Information  Agency, 
M/ADD.  301  Fourth  Street,  S.W., 
Washington.  D.C.  20547;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Docket  Library.  Room  10202.  NEOB. 
Washington.  DC.  20503. 

Title:  Overseas  Activities  Data. 

Form  Numbers:  IAP-10. 

Abstract:  The  form  serves  as  a 
supplement  to  SF-86,  "Security 
Investigation  Data  for  Sensitive 
Positions"  and  is  used  to  obtain  names 
of  persons  currently  in  the  United 
States,  who  have  personal  knowledge  of 
the  overseas  activities  of  applicants  for 
employment  in  the  domestic  or  foreign 
service.  The  information  is  for  security 
purposes  only. 

Proposed  Frequency  of  Responses 

No.  of  Respondents— 200 
Recordkeeping  Hours — .50 
Total  Annual  Burden— 100 

Dated;  January  19. 1995. 
Rom  Royal. 

Federal  Bepster  Liaison. 
iFR  Doc.  96-1060  Filed  1-23-96;  8:45  ami 
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Reporting  and  Information  Collection 

=?eci-  'ements  Under  Office  of 
M<r  *  jement  and  Budget  (0MB) 

AGENCY:  United  States  Information 

Agency. 

ACnOH:  Notice  of  Reporting 

Requirements  Submitted  for  0MB 

Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  (USIA)  under  the  terms  and 
conditions  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256.  USLA  is  requesting 
approval  for  a  revision  and  three-year 
extension  of  an  information  collection 
entitled  "College  and  University 
Affiliations  Program",  under  0MB 
control  number  3116-0179  which 
expires  February  28.  1996.  Estimated 
burden  hours  f>er  response  is  thirty 
hours.  Respondents  will  be  required  to 
respond  only  one  time. 
DATES:  Comments  are  due  on  or  before 
February  23.  1996. 
COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for  USLA, 
and  also  to  the  USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  jeannette 
Giovetti,  United  States  Information 
Agency.  M/ADD.  301  Fourth  Street. 
S.W..  Washington.  D.C.  20547. 
telephone  (202)  619-4408.  internet 
address  IGiovett@USIA.GOV;  and  OMB 
review:  Mr.  Jefferson  Hill.  Office  of 
Information  And  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library.  Room  1002.  NEOB, 
Washington,  D.C.  20503.  Telephone 
(202)  395-3176. 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
.    to  a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on 
November  7.  1995  (60  FR56186). 

Public  reporting  burden  for  this 
collection  of  information  (Paper  Work 
Reduction  Project:  OMB  No.  3116-0179) 
is  estimated  to  average  thirty  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  United 
States  Information  Agency.  M/ADD,  301 
Fourth  Street,  S.W..  Washington.  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  pf 
Management  and  Budget.  New 
Executive  Office  Building,  Docket 
Library.  Room  10202.  NEOB. 
Washington,  D.C.  20503, 

Title:  "College  and  University 
Affiliations  Program" 

Form  Numbers:  None. 

Abstract:  Onder  the  College  and 
University  Affiliations  Program,  USLA 
offers  grants-in-aid  to  support  the 
development  or  enhancement  of 
institutional  partnerships  between  U.S. 
and  foreign  colleges  and  universities. 
The  program  promotes  mutual 
understanding,  strengthens  research  and 
teaching  capabilities,  and  improves  the 
academic  curricula. 

Proposed  Frequency  of  Responses 

No.  of  Respondents — 130 
Recordkeeping  Hours — 30 

Total  Annual  Burden— 3.900 

Dated:  January  19.  1996. 
Rose  Royal, 

Federal  Register  Liaison. 
[PR  Doc.  96-1061  Filed  1-23-96;  8:45  am) 

BtLLMO  CODE  8230-01-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  RECrS'r  R 
contains  notices  of  meetings  pubkner:  ^r,oc- 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


unite::  S'i  ^ES  :'EPAf 
AGRICULTURE 


'MEN' 


RURAL  TELEPHONE  BANK    JSDA 

Staff  Briefing  tor  the  Board  of  Directors 

TIME  AND  DATE:  2  p.m.,  Thursday, 
February- 1.  1996. 

PLACE:  Room  0204,  South  Building, 
Department  of  Agriculture.  14th  and 
Independence  Avenue,  SW., 
Washington.  DC. 

STATUS:  Open. 

M<i 'cRS  '     St  :;  sc^sScD:  General 
aiscussion  involving  privatization 
planning;  update  on  legislative  issues 
affecting  the  RTB  and  RUS 
telecommunications  loan  programs; 
status  of  State  Telecommunications 
Modernization  Plans;  and  bylaw 
requirements  in  connection  with  the 
upcoming  election  of  Board  Directors. 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  9  a.m..  Friday,  February 
2.  1996. 

PLACE:  Williamsburg  Room.  Jamie  L. 
Whitten  Building,  Department  of 
Agriculture,  14th  and  Independence 
Avenue.  SW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1.  Call  to  Order. 

2.  Approval  of  Minutes  of  the  November  3, 
1995.  Board  meeting. 

3.  Report  on  loans  approved  in  the  first 
quarter  of  FY  1996. 

4.  Review  of  first  quarter  financial 
statements  for  FY  1996. 

5.  Report  of  ad  hoc  committee  on 
privatization  of  the  RTB. 

6.  Establish  date  and  location  of  next 
regular  Board  meeting. 

7.  Adjnumment. 

CONTAC-  PERSON  .(=0R  MORE  INFORMATION: 

Barbara  L.  Eddy,  Deputy  Assistant 
Governor.  Rural  Telephone  Bank.  (202) 
720-9554. 


Federal  Register 
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"Hted:  January  19. 1996. 
V\  ally  Beyer, 

Governor,  Rural  Telephone  Rank. 
PR  r.  .     -r    1 1 22  Filed  1-22-96;  8:45  am] 
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BOARD  0=  OOvt  PND^-S  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 

laniiarv  29.  1996. 

P- ACE   Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entTuoce  between  20th  and  21st  Streets. 

N.W..  Washington,  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOP  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  hank 
holding  company  applications 
scheduled  for  the  meeting. 

Hatprl   January  19,  1996. 
lennifpr  ].  Johnson, 
Deputy  Secretary  of  the  Roard. 
fFR  nr.<    QR-n  23  Filed  1-22-96;  8:45  am! 
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FORE  GN  :.A  MS  SETTLEMENT  COMMISSION 
F.C.S.C.  Meetmg  Notice  No.  3-96 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Subject  Matter 

Men..  March  4,  1996  at  10:00  a.m.— 
Consideration  of  Proposed  Decisions  on 
claims  against  Albania. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 


Street,  NW.,  Washington,  T  '    Reoi"i?'.sb: 
for  information,  or  advanr-  r  otic; :    / 
intention  to  observe  a  m«e';    :  -  , ; 
directed  to:  Administrat; 
Foreign  Claims  Settleii  --. 
600  E  Street.  NW..  Room  6-.;  ^.  • 
Washington,  DC  20579.  Telephont.. 
(202) 616-6988. 

Dated  at  Washington,  DC  on  (anuary  :9. 
1996. 

Judith  H.  Lock. 

Administrative  Officer. 

[FR  Doc.  96-1105  Filed  l-19-96;_4:34  pm) 
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NATIONAL  COUNCIL  ON  DISABILITY 
Quarterly  Meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  th? 
forthcoming  quarterly  meeting  of  the 
National  Counci!  on  Disability.  Notice 
of  this  meeting  is  requiied  under  section 
522b(e)(l)  of  the  Govfernmt-nt  in  the 
Sunshine  Act,  (P.L.  94-409). 
DATES:  March  4-6.  1996,  8:30  a.m.  to  5 
p.m. 

LOCATION:  Sherton  City  Centre  Hotel, 
1143  New  Hampshire  Avenue  NW.. 
Washington,  DC  20037;  (202;  775-0800. 
FOR  INFORMATION  CONTACT: 
Mark  S.  Quigley.  Public  Affairs 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.,  Suite 
1050.  Washington.  IDC  20004-1107; 
(202)  272-2004  (Voice).  (202)  272-2074 
(TT),  (202)  272-2022  (Fax). 
ARFNCV  MISSION:  The  National  Council 
o::  Disability  is  an  independent  federal 
.i^ency  led  by  15  members  -npointed  by 
the  President  of  the  United  States  and 
ccannned  by  the  LT.S.  Senate.  The 
overall  purpose  of  the  National  C'^uncil 
is  to  promote  policies,  programs, 
prnctices.  and  procedures  that  guarantee 
equal  opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Council  on 
Disability  prior  to  this  meeting. 
ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness'niust  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 


UMI 


200? 
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meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 

OP€N  MEETING:  This  quarterly  meeting  of 
the  National  Council  shall  be  open  to 
the  public. 

AGENDA:  The  proposed  agenda  includes: 

Reports  from  the  Chairperson  and  the 
Executive  Director. 

Committee  Meetings  and  Committee 
Reports. 

National  Disability  Policy:  A  Progress 
Report  Update. 

National  Summit  on  Disability  Policy 
Update. 

Unfinished  Business. 

New  Business. 

Announcements. 

Adjournment. 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington,  DC,  on  January  19. 
1996. 

Ethel  D.  Briggs. 
Executive  Director 
|FR  Doc.  96-1145  Filed  1-20-96;  2:55  pml 
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NUCLEAR  REGULATORY  COUMISSION 

DATE:  Weeks  of  January  22,  29.  February 

5.  and  12,  1996. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  lanuary  22 

There  are  no  meetings  scheduled  for  the 
Week  of  January  22. 

Week  of  lanuary  2»— Tentative 

Tuesday.  January  30 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 

Wednesday.  January  31 

10:00  a.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting] 
(Contact:  Victor  McCree.  301-415-1711) 
2:00  p.m. 
Discussion  of  Full  Power  Operating 

License  for  Watts  Bar  (Public  Meeting) 
(Contact:  Fred  Hebdon.  301-415-2024) 

Week  of  February  5 — Tentative 

Wednesday.  February  7 

10:00  a.m. 
Briefing  on  System  Reliability  Studies 

(Public  Meeting) 
(Contact:  Patrick  Baranowsky.  301-415- 
7493) 

Week  of  February  12— Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  February  12. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commision,  it  is 
temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn:  Operations  Branch,  Washington,  DC 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb6nrc.gov  or  gkt©nrc.gov. 

Dated:  January  19, 1996. 
William  M.  HiU.  Ir.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
|FR  Doc.  96-1149  Filed  1-20-96;  2:55  pml 

BU.UNO  CODE  7S90-01-M 


wecf^ssday 

vi-3rt,dry  24,  1996 


Part  If 


Department  o 
Transportation 


National  Msghway 
Administratuon 


dffic  Safety 


49  CFR  Part  571 

^ederas  Moio?   vehicle  Safety  Standards 

Rear  impact  Gu«ard5"  Rear  impact 
Protection    "''-na:   R'l. -^a 


UMI 


:n04 


Federal  Register  /  Vol.  61.  No.  16  /  Wednesday.  January  24,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No    16  /  Wednesday.  January  24,  1996  /  Rules  and  Regulations 


2005 


UMI 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  1-11,  No«c«  1 1] 

RIN  2127-AA43 

ft^eral  Motor  Vehici*  Safety 
Standards  Raar  Impact  Guards;  Rear 
mpact  ProtedkMi 

aQCMCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (IXJT). 

ACnOM:  Final  rule. 

SUMMARY:  This  final  rule  establishes  two 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSS)  which  will  operate  together  to 
reduce  the  number  of  injuries  and 
fatalities  resulting  from  the  collision  of 
fMssenger  vehicles  with  the  rear  end  of 
heavy  trailers  and  semitrailers.  The  first 
standard  (FMVSS  No.  223.  Rear  Impact 
Guards,  or  the  "equipment  standard") 
specifies  performance  requirements  that 
rear  impact  guards  (guards)  must  meet 
before  they  can  be  installed  on  new 
trailers  and  semitrailers.  It  specifies 
strength  requuwnents.  as  well  as  test 
procedures  that  ^4HTSA  will  use  to 
determine  compliance  with  the 
standard.  The  guard  may  be  tested  for 
compliance  while  mounted  to  a  non- 
vehicie    test  fixture"  or  a  complete 
vehicle.  The  equipment  standard  also 
requires  the  guard  manufacturer  to 
provide  instructions  on  the  proper 
installation  of  the  guard  The  final  rule 
also  specifies  requirements  to  ensure 
energy  absorption  by  the  guards. 

The  second  standard  (FMVSS  No. 
224.  Rear  Impact  Protection,  or  the 
"vehicle  standard")  requires  that  most 
new  trailers  and  semitrailers  with  a 
Gross  Vehicle  Weight  Rating  of  4.536 
kilograms  (kg)  (10.000  pounds  (lbs))  or 
more  be  equipped  with  a  rear  impact 
guard  meeting  the  equipment  standard. 
Requirements  for  the  location  of  the 
guaird  relative  to  the  rear  end  of  the 
trailer  are  also  specified  in  the  vehicle 
standard.  The  vehicle  standard  further 
requires  that  the  guard  be  mounted  on 
the  trailer  or  semitrailer  in  accordance 
with  the  instructions  of  the  guard 
manufacturer. 

DATES:  This  rule  will  become  effective 
on  January  26.  1998  Petitions  for 
reconsideration  of  this  rule  must  be 
received  no  later  than  March  11. 1996. 
AOOAESSCS:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  and  be  submitted  in 
writing  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration. 


Rooiu  5109.  400  Seventh  Street.  SW. 
Washington  DC  20590.  Telephone:  (202) 
366-5267. 

FOB  FURTHER  INFORMATION  CONTACT:  Dr. 
Leon  DeLarm.  Dr.  George  Mouchahoir, 
or  Mr.  Sam  Daniel,  in  the  Office  of 
Vehicle  Safety  Standards  (Telephone; 
202-366-4919).  or  Mr.  Paul  Atelsek.  in 
the  Office  of  the  Chief  Counsel  (202- 
366-2992).  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW.  Washington.  DC:  20590. 

SUPPLEMENTARY  INFORMATION: 

TaMesTCMiieiits 

I.  The  Safety  Problem 
n.  Existing  Regulations 
in.  Past  Proposals 

IV.  Summary  of  the  1981  NPRM 

V.  Summary  of  1981  NPRM  Comments 

VI.  Summary  of  the  1992  SNPRM 

Vn.  Summary  of  1992  SNPRM  Comments 
Vni.  Recent  Testing  by  NHTSA 
tX.  Overview  of  the  Final  Rule 

X  Summary  of  Changes  From  the  1W2 
SNPRM 

XI  Analysis  and  Response  to  Comments  on 
the  1992  SNPRM 

A.  Separate  Equipment  and  Vehicle 
Standards 

B.  Standard  for  Equipment 

1.  Relationship  of  Strength.  Energy 
Absorption,  and  PCI 

2.  Guard  Strength 

3  Guard  Energy  Absorption 

4.  Vertical  Cross-sectional  Height  of 
Horizontal  Cross-member 

5.  Shape  of  the  Horizontal  Cross-member 

6.  Guard  Attachment 

7.  Compliance  Test  Requirements  and 
Procedures 

a.  Dynamic  Versus  Static  Testing 

b.  Test  Sites 

c.  Labeling  and  Certification 
C  Standard  for  Vehicles 

1.  Configuration  Issues 

a.  Maximum  Guard  Ground  Clearance 

b.  Guard  Width 

c.  Specification  of  the  Rear  Extremity 

d.  Distance  Between  the  Guard  Rear  Surface 
and  the  Vehicle  Rear  Extremity 

2.  Exclusions 

a.  Single  Unit  (Straight  Body)  Trucks 

b.  Special  Purpose  Vehicles 

c.  Wheels  Back  Vehicle 

D.  Costs 

E.  Benefits 

F.  Lead  Time 

G.  Miscellaneous  Issues 

1.  Metric  System  Units 

2.  Federal  Highway  Administration  i 
Rulemaking  on  Underride  Guards 

Xn.  Rulemaking  Analyses  and  Notices 
A.  Executive  Order  12866  (Federal 

Regulation)  and  Regulatory  Policies  and 

Procedures 
B  Regulatory  Flexibility  Act 

C.  Executive  Order  12612  (Federalism) 

D.  Preemptive  Effect  and  judicial  Review 

E.  Paperwork  Reduction  Act 

I.  The  Safety  Problem 

This  rule  addresses  the  problem  of 
rear  underride  crashes,  in  which  a 


passenger  car.  light  truck,  or 
multipurpose  vehicle  with  a  Gross 
Vehicle  Weight  Rating  (GVWR)  of  4.563 
kg  (10.000  lbs)  or  less  (referred  to 
collectively  in  this  rule  as  passenger 
vehicles)  collides  with  the  rear  end  of  a 
trailer  or  semitrailer  (trailers  and 
semitrailers  are  referred  to  collectively 
in  this  rule  as  trailers)  and  the  front  end 
of  the  passenger  vehicle  slides  under 
(i.e..  underrides)  the  rear  end  of  the 
trailer.  Underride  occurs  to  some  extent 
in  most  collisions  in  which  a  passenger 
vehicle  crashes  into  the  rear  end  of  a 
large  trailer  because  most  trailer  beds 
are  higher  than  the  hoods  of  passenger 
vehicles.  In  the  worst  cases,  referred  to 
as  passenger  compartment  intrusion 
(PCI)  or  "excessive  imderride"  crashes, 
the  passengflr  vehicle  underrides  so  far 
that  the  rear  ^nd  of  the  trailer  strikes 
and  enter.s  its  passenger  compartment. 
PCI  collisions  generally  result  in 
passenger  vehicle  occupant  injuries  and 
fatalities  caused  by  occupant  contact 
with  the  rear  ^nd  of  the  trailer. 

The  solution  to  PQ  is  upgrading 
underride  guards  to  make  them  stronger, 
but  this  introduces  another  concern 
hven  if  guards  succeed  in  preventmg 
PCI.  overly  rigid  guards  may  stop  the 
passenger  vehicle  too  suddenly, 
resulting  in  excessive  occupant 
compartment  deceleration  forces  and 
killing  or  injunng  passenger  vehicle 
occupants. 

The  agency  estimates  that  about 
11.551  rear-end  crashes  with  trucks, 
trailers,  and  semitrailers  occur  annually. 
These  crashes  result  in  approximately 
423  passenger  vehicle  occupant  fatali- 
ties and  about  5.030  non-fatal  injuries. 

II.  Existing  Regulations 

The  initial  Federal  regulation 
addressing  the  issue  of  heavy  vehicle 
rear  underride  was  issued  in  1953  by 
the  Bureau  of  Motor  Carriers  of  the 
Interstate  Commerce  Commission 
(presently  the  Office  of  Motor  Carriers  of 
the  Federal  Highway  Administration. 
DOT).  This  regulation  (49  CFR  393.86). 
which  is  still  in  effect,  requires  heavy 
trucks,  trailers,  and  semitrailers  to  be 
equipped  with  a  reai-end  device 
designed  to  help  prevent  underride.  The 
rule  requires  that  the  ground  clearance 
of  the  underride  guard  not  exceed  760 
mm  (30  inches  (in))  when  the  vehicle  is 
empty.  The  rule  also  requires  that  the 
device  be  located  not  more  than  610  mm 
(24  in)  forward  of  the  rear  of  the  vehicle 
and  that  it  extend  laterally  to  within  460 
mm  (18  in)  of  each  side.  The  regulation 
further  requires  that  the  "(guards)  shall 
be  substantially  constructed  and  firmly 
attached." 

The  Research  and  Special  Programs 
Administration  (RSPA)  of  DOT  has 


specified  configuration  requirements  for 
guards  on  tankers  that  carry  hazardous 
materials  (49  Part  178.345-8).  The 
bottom  of  the  guard  must  be  at  least  100 
mm  (4  in)  below  the  lower  surface  of 
any  part  of  the  rear  of  the  vehicle,  and 
not  more  than  1,520  mm  (60  in)  from 
the  ground  when  the  tanker  is  empty. 
The  guard  must  be  very  strong.  It  must 
deflect  150  mm  (6  in)  forward  when 
subjected  to  a  20  m/s^  (2  G)  impact 
while  loaded,  without  contacting  the 
cargo  tank.  These  requirements  are 
designed  primarily  to  protect  the  tank 
and  piping,  not  the  colliding  vehicle,  in 
the  event  of  a  rear  end  collision. 

III.  Past  Proposals 

From  time  to  time,  NHTSA  has 
assessed  the  requirements  of  the  Federal 
Highway  Administration's  (FHWA) 
regulation  and  considered  whether 
NHTSA  should  issue  a  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS) 
requiring  heavy  vehicles  to  be  equipped 
with  rear  underride  protection.  The 
issues  of  particular  concern  have  been 
the  requirements  for  rear  end  guard 
ground  clearance,  guard  strength,  and 
the  injury  and  fatality  benefits  of  such 
a  standard.  The  most  recent  of  several 
NHTSA  notices  was  a  Supplemental 
Notice  of  Proposed  Rufemaking 
(SNPRM)  issued  in  1992  (57  FR  252; 
January  3. 1992).  Prior  to  the  1992 
SNPRM,  the  agency  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  1981 
(46  FR  2136;  January  8,  1981.)  The 
notices  of  proposed  rulemaking  issued 
by  NHTSA  and  FHWA  prior  to  the  1981 
NPRM  are  cited  and  discussed  in  the 
1981  NPRM  (Docket  1-11;  Notice  8). 

IV.  Summary  of '  h.   i  ta  i  \TRM 

The  1981  NPRM  proposed  to  adopt  a 
FMVSS  for  all  new  trucks  and  trailers 
with  a  GVWR  of  4536  kg  (10,000  lbs)  or 
more.  This  NPRM  was  issued  after 
research  and  computer  modeling  studies 
indicated  that  it  was  feasible  to 
manufacture  light-weight  guards  that 
could  prevent  excessive  underride  and 
absorb  crash  energy.  Guard  energy 
absorption  is  important  because  overly 
rigid  guards  could  result  in  passenger 
compartment  forces  that  would  increase 
the  risk  of  occupant  injuries  even  in  the 
absence  of  underride. 

The  1981  NPRM  proposed  that  heavy 
trailers,  semitrailers,  and  single  unit 
(i.e.,  unarticulated)  trucks  be  equipped 
with  an  underride  guard  that  met 
certain  requirements  for  strength  and 
configuration.  The  NPRM  proposed 
exclusions  from  this  requirement  for 
trailers  with  chassis  that  are  low  enough 
to  the  ground  to  meet  the  configuration 
requirements  for  the  underride  guard 
(low  chassis  vehicle),  trailers  that  have 


the  rear  tires  set  back  to  within  305  mm 
(12  in)  of  the  rear  (wheels  back  vehicle), 
and  trailers  that  have  work-performing 
equipment  in  the  lower  rear  whose 
function  would  be  impaired  by  a  guard 
(special  purpose  vehicle). 

NHTSA  tentatively  concluded  that  the 
proposed  standard  was  superior  to  the 
FHWA  regulation  in  three  major  ways. 
First,  NHTSA  specified  objective 
requirements  for  guard  strength  (FHWA 
requires  that  the  guard  be  "substantially 
constructed  and  firmly  attached"). 
Second,  the  NPRM  proposed  a  guard 
configuration  that  permitted  less  ground 
clearance  560  mm  (22  in),  less 
longitudinal  distance  between  the  guard 
and  the  trailer  rear  extremity  305  mm 
(12  in),  and  less  lateral  distance  between 
the  guard  and  the  vehicle  side 
extremities  100  mm  (4  in),  than  the 
FHWA  regulation.  Third,  the  NPRM 
specified  detailed  procedures  for  testing 
the  guards  as  installed  on  the  vehicle  for 
which  they  were  intended  by  applying 
a  specific  force  at  certain  points  on  the 
guard. 

V.  Summary  of  1981  NPRM  Conmients 

The  agency  received  over  100 
comments  on  the  NPRM.  Many  of  the 
comments  were  from  vehicle 
manufacturers  and  operators  who 
believed  their  vehicles  should  be 
excluded  from  the  requirements  because 
they  were  special  purpose  vehicles. 
Some  commenters  objected  to  the 
proposed  requirements  and  suggested 
alternative  means  of  reducing  the 
injuries  and  deaths  caused  by  rear 
underride  crashes.  The  alternative 
approach  most  often  cited  involved 
reducing  the  incidence  of  underride 
crashes  through  improved  heavy  vehicle 
conspicuity. 

The  agency  agreed  that  conspicuity 
was  an  important  issue.  The  Fatal 
Accident  Reporting  System  (PARS,  a 
database  containing  a  census  of  all 
vehicle  fatalities  in  the  U.S.)  statistics 
had  indicated  that  about  65  percent  of 
the  fatalities  resulting  from  passenger 
vehicle  collisions  with  the  rear  end  of 
heavy  vehicles  occurred  under  non- 
daylight  conditions.  NHTSA  conducted 
a  fleet  study  between  1980  and  1985  of 
the  effectiveness  of  improved 
conspicuity.  As  a  result  of  this  study, 
the  agency  determined  that  conspicuity 
improvement  could  reduce  the 
incidence  of  the  accidents  by  about  15 
percent.  Consequently,  the  agency 
published  a  NPRM  on  improved  heavy 
vehicle  conspicuity  in  December  1991, 
(56  FR  63474)  and  a  final  rule  on 
conspicuity  improvement  in  December 
1992  (57  FR  58406). 

The  agency  believes,  however,  that 
improved  rear  impact  guards  could 


mitigate  some  of  the  rear  impact 
fatalities  and  serious  injuries  not 
addressed  by  the  improved  conspicuity 
rule.  The  rear  impact  guard  is  especially 
important  in  cases  in  which  the 
passenger  vehicle  driver's  abilities  are 
impaired  by  alcohol  or  drowsiness. 
Accident  data  indicate  that  alcohol  is  a 
factor  for  passenger  vehicle  drivers  in 
about  30-40  percent  of  fatal  rear 
imderride  accidents. 

Commenters  on  the  1981  NPRM  also 
expressed  concern  that  the  proposed 
requirements  would  be  a  substantial 
financial  burden  on  some  truck  and 
trailer  manufacturers.  Several 
commenters  argued  that  the  agency's 
cost  estimate  for  rear  underride  guards 
was  well  below  the  actual  cost  of 
equipping  the  wide  variety  of  single 
unit  trucks  with  compliant  guards.  As  to 
the  trailer  manufacturing  industry,  its 
members  were  said  to  be  predominantly 
small  firms  that  lack  the  engineering 
capabilities  to  meet  the  requirements  of 
the  proposed  rule.  In  response  to  the 
-  comments  and  statistical  data,  the 
agency  sought  to  determine  if  it  could 
revise  the  proposed  rule  to  reduce  the 
financial  burden  on  the  manufacturers. 

VI.  Summary  of  the  1992  SNPRM 

The  1992  SNPRM  contained 
requirements  that  are  similar  to  those  in 
the  1981  NPRM  in  terms  of  the  guard's 
strength  and  configuration.  However, 
the  SNPRM  differed  substantially  from 
the  NPRM  in  terms  of  its  impact  on  the 
industry.  In  place  of  the  1981  proposal 
of  a  single  vehicle  standard  specifying 
the  testing  of  guards  on  a  completed 
vehicle,  the  SNPRM  proposed  two 
standards:  (1)  Aji  equipment  standard 
providing  for  the  testing  of  guards  on  a 
test  fixture,  and  (2)  a  vehicle  standard 
requiring  installation  of  guards 
complying  with  the  equipment 
standard. 

The  equipment  standard  proposed 
strength  requirements  and  an  objective 
test  for  determining  compliance  with 
these  requirements.  The  guard 
manufacturer  would  conduct  a  test 
involving  quasi-static  loading  of  the 
guard  with  the  guard  mounted  on  a  rigid 
test  fixture  rather  than  installed  on  a 
completed  vehicle.  Guards  certified  as 
passing  the  test  could  then  be  marketed 
to  vehicle  manufacturers  for  installation 
in  accordance  with  the  configuration 
requirements  of  the  ve}iicle  standard. 
Testing  in  this  manner  would  relieve 
vehicle  manufacturers,  especially  small 
ones,  of  the  burden  associated  with 
compliance  testing. 

The  other  major  difference  from  the 
NPRM  is  that  the  SNPRM  proposed  to 
exclude  single  unit  trucks  from  the 
rulemaking.  NHTSA  added  this 
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exclusion  to  those  in  ttte  NFRM  because 
single  unit  trucks  are  far  less  likely  to 
be  involved  in  fatal  atxidents  than 
combination  trucks  (i.e..  trailers  and 
semitrailers).  PARS  and  GES  accident 
statistics  indicate  that  only  about  27 
percent  of  the  423  average  annual  rear 
end  fatalities  and  18  percent  of  the 
5.030  injuries  involve  single  unil  trucks, 
even  though  these  vehicles  represent  72 
percent  of  the  registered  heavy  vehicles. 
Thus,  single  unit  trucks  are  significantly 
under^represented  in  rear  end  crashes. 
On  the  other  hand,  trailers  are  highly 
over-represented  in  rear  end  crashes,  as 
they  represent  only  28  percent  of  the 
registered  heavy  vehicles,  but  account 
for  73  percent  of  the  occupant  fatalities 
and  82  percent  of  the  injuries. 
Therefore,  the  agency  believed  that 
excluding  single  unit  trucks  from  the 
proposed  rule  would  result  in  a  better 
rule  in  terms  of  the  ratio  of  benefits  to 
costs. 

VII.  Summary  of  1992  SNPRM 
Comments 

The  agency  received  approximately 
2,250  individual  comments  on  the 
SNPRM.  Industry-related  comments 
were  generally  supportive  of  the 
proposal,  while  consumer  interest 
organizations,  local  and  State 
governments,  and  private  citizens  were 
generally  critical. 

Representing  the  industry  were 
comments  from  automobile  and  truck 
manufacturers,  trade  associations, 
manufacturers  of  trailers  and 
semitrailers,  and  manufacturers  of 
specialized  usage  heavy  duty  vehicles. 
Most  of  these  commenters  supported 
Federal  rulemaking  in  this  area.  The 
trade  associations  and  manufacturers  of 
trucks  and  trailers  were  generally  in 
agreement  with  the  proposed 
requirements.  Manufacturers  and 
operators  of  specializetl  vehicles 
suggested  that  the  proposed  rule  be 
modified  to  better  define  the  types  of 
vehicles  that  would  be  excluded  from 
the  standard. 

The  vast  majority  of  the  critical 
comments  were  post  cards  or  letters 
with  multiple  signatures  from  private 
citizens.  These  post  cards  and  letters,  as 
well  as  more  detailed  submittals  from 
consumer  interest  organizations, 
expressed  concern  that  the  agency's 
proposal  had  three  deficiencies.  First, 
the  commenters  recommended  that  the 
rulemaking  apply  to  single  unit  trucks 
as  well  as  trailers  and  semitrailers. 
Second,  the  commenters  recommended 
that  the  proposed  maximum  ground 
clearance.  560  mm  (22  in),  be  reduced 
to  a  405  to  455  mm  (16  to  18  in)  range. 
Third,  these  commenters  expressed  the 
opinion  that  the  agency  should  mandate 


energy  dbsufbuij;    rujr  impact  guaius 
for  heavy  vehicles,  i.e..  guards  with 
hydraulic  pistons  or  shock  absorbers 
designed  to  deflect  or  deform  in  a 
controlled  manner  upon  impact  and 
thereby  lessen  the  deceleration 
experienced  by  passenger  vehicles 
colliding  with  them.  Several  consumer 
interest  organizations  and  private 
citizens  also  suggested  that  the 
proposed  minimum  guard  strength 
requirements  were  insufficient. 

The  consumer  interest  organizations 
and  some  private  citizens  also  expressed 
concern  that  the  proposed  equipment 
standard  for  the  rear  impact  guard  did 
not  require  guards  to  be  tested  while 
mounted  on  a  vehicle.  As  a  result, 
guards  complying  with  the  proposed 
strength  requirements  could  lie  installed 
on  vehicles  in  such  a  location  or  in  a 
manner  that  the  guard/vehicle 
combination  would  be  ineffective.  In 
addition,  some  of  these  commenters 
stated  that  the  crash  tests  NHTSA  relied 
on  in  formulating  the  SNPRM  were 
inadequate  because  they  were  not 
conducted  under  representative 
conditions  of  guard  height,  car  bumper 
height,  and  car  speed.  Specifically,  they 
stated  that  car  bumper  height  would  be 
depressed  if  the  driver  were  braking  to 
avoid  colliding  with  the  trailer,  thus 
increasing  the  likelihood  that  the  car 
hood  would  underride  a  560  mm  (22  in) 
high  guard  without  engaging  any 
substantial  body  structure,  The 
consumer  interest  organizations  also 
questioned  the  validity  of  the  PARS 
accident  data  that  NHTSA  used  to 
determine  the  benefits  of  the  SNPRM. 
contending  that  the  agency  had 
underestimated  the  benefits  of  the  rule. 
The  state  and  local  governments  that 
commented  expressed  concerns  similar 
to  those  raised  by  private  citizens  and 
consumer  interest  organizations. 

A  summary  of  comments  has  been 
prepared  and  is  available  for  inspection 
in  Docket  No.  1-11.  Significant  SNPRM 
issues  raised  by  the  commenters  and 
NHTSA's  response  to  the  comments  are 
discussed  below.  In  response  to  the 
comments,  the  final  rule  includes 
several  modifications  to  the  rule 
proposed  in  the  SNPRM,  including 
clarified  definitions,  improved 
compliance  test  procedures,  and  a 
minimum  guard  energy  absorption 
requirement. 

VIII.  Recent  Testing  by  NHTSA 

In  responding  to  comments  to  the 
SNPRM  and  a  congressional  request  for 
a  report  on  several  heavy  truck 
underride  issues.  NHTSA  conducied  a 
research  project  on  Heavy  Truck  Rear 
Underride  Protection  at  the  Vehicle 
Research  and  Testing  Center  (VRTC) 


iielween  September  1992  and  June  1993 
to  evaluate  the  effectiveness  of  an 
underride  guard  meeting  the 
requirements  of  the  SNPRM.  A  copy  of 
the  test  report  (VRTC-82-0267)  was 
placed  in  the  public  docket  (No.  01-11- 
N09-54.  See  also  Publication  No.  DOT- 
HS-808-081). 

For  the  purposes  of  the  evaluation, 
NHTSA  took  the  con.servative  approach 
of  modifying  the  most  common 
conventional  guard  design  and 
developed  a  rear  impact  guard  that  was 
only  slightly  (10  percent)  stronger  than 
the  minimum  requirements  of  the 
SNPRM  when  tested  at  the  vertical 
supports,  which  is  the  most  significant 
location  along  the  width  of  the  guard's 
horizontal  member.  NHTSA  arrived  at 
this  "minimally  complying"  design 
through  an  iterative  process  of 
fabrication  and  testing  in  accordance 
with  the  proposed  compliance  test 
procedures. 

These  minimally  compliant  guards 
were  then  evaluated  in  two  series  of  full 
scale  crash  tests.  The  guards  provided 
the  proposed  maximum  ground 
clearance  560  mm  (22  in).  For  the  initial 
series  of  crash  tests,  the  guards  were 
mounted  to  a  test  fixture  simulating  the 
geometry  of  the  rear  end  of  heavy 
trailers.  The  guards  were  mounted  on  a 
late  model  production  trailefTor  the 
other  series.  A  total  of  seven  crash  le.sts 
were  conducted  with  the  minimally 
complying  guard  design.  The  tests  were 
conducted  at  an  impact  speed  of  48  kph 
(30  miles  per  hour  (mph))  with  late 
model  compact  and  subcompact  cars 
with  mass  between  1135  and  1590  kg  (or 
weight  between  2500-3200  lbs).  In  each 
category,  vehicles  were  selected  which 
had  low  hood  profiles,  and  were 
therefore  most  likely  to  underride  the 
560  mm  (22  in)  guard  height. 

Four  of  the  seven  crash  tests  resulted 
in  no  PCI  when  the  minimally 
compliant  guard  was  mounted  flush 
with  the  rear  extremity  of  the  trailer  and 
simulated  trailer.  See  Tables  6,  8,  and  10 
of  the  VRTC  tBst  report.  The  hood  of  one 
pas.senger  car  was  driven  through  the 
windshield  during  one  of  these  tests 
(Corsica  1,  VRTC  test  report,  page  26). 
The  magnitude  of  the  passenger 
compartment  intrusion  by  the  hood  was 
marginal,  however,  and  the  test 
dummies  were  not  contacted  by  the 
hood  during  the  collision.  Two  cases  of 
PCI  were  caused  by  guard  system 
failure,  one  in  a  simulated  trailer  test 
and  one  in  a  production  trailer  test 
(respectively,  Saturn  1  in  Table  8  and 
Corsica  (trailer)  in  Table  10  of  VRTC  test 
report).  The  guard  system  failure  in  the 
simulated  trailer  test  was  due  to 
attachment  hardware  failure.  The  failure 
in  the  production  trailer  test  was  the 
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result  of  trailer  stnirtura!  failure  at  the 
guard  attachment  locations.  In  each 
case,  the  guard  attachment  hardware 
and  the  trailer  structure  were  upgraded 
with  simple,  inexpensive  materials  for 
subsequent  tests.  Retests  with  the 
modified  hardware  and  trailer  frame 
showed  adequate  guard  system 
performance. 

All  these  crash  tests  included  Hybrid 
in  test  dummies  positioned  in  the  driver 
and  outboard  front  passenger  seating 
locations  for  each  crash  test.  The 
procedures  used  for  frontal  barrier  crash 
test  preparation  under  FMVSS  No.  208, 
Occupant  Crash  Protection,  were 
followed  with  respect  to  dummy 
positioning,  restraint  usage,  and  dummy 
instrumentation.  Dummy 
instrumentation  indicated  very  low 
potential  for  serious  or  fatal  injury  in  all 
seven  of  the  crash  tests  with  the 
minimally  compliant  guard,  even  those 
in  which  there  was  PCI. 

The  VRTC  research  project  also 
{>erformed  a  crash  test  using  a  very 
strong,  i.e.,  "rigid,"  guard,  to  compare 
the  amount  of  underride  and 
deceleration  forces  generated  with  those 
generated  by  the  minimally  compliant 
guard.  The  48  kph  (30  mph)  impact 
generated  a  peak  force  of  about  415  kN 
(93,000  lbs)  and  the  guard  sustained  an 
insignificant  amount  of  permanent 
deformation.  Although  underride  in  this 
crash  test  was  minimal,  occupant 
compartment  forces  generated  durinfj 
the  crash  were  significant,  with  on- 
board dummy  readings  indicating  a 
potential  for  serious  driver  chest 
injuries  (dummy  chest  acceleration  was 
81  G,  slightly  higher  than  the  60  G 
permitted  in  FMVSS  No.  208,  Ore  up«iii 
Crash  Protection).  A  similar  cra.sh  test 
with  the  minimally  compliant  gtiHrd 
was  conducted  with  the  same  make  and 
model  passenger  vehicle.  The  minimali\ 
compliant  guard,  with  a  force  resistant  e 
capability  of  about  200  kN  (4.5  OIK)  Ibsi 
allowed  more  underride  than  the  rigid 
guard  and  marginal  PCI.  However,  at  48 
kph  (30  mph),  the  minimally  compliant 
guard  test  generated  occupant 
compartment  forces  low  enough  that 
they  posed  essentially  no  potential  for 
life-threatening  occupant  injuries  This 
test  further  demonstrated  the  adeqtiacy 
of  the  proposed  guard  ground  clearance 
requirement  of  560  millimeters  (ramj 
(22  in). 

DC.  Overview  i»f  the  Final  Rule 

This  rule  establishes  two  Kedpral 
Motor  Vehicle  Safety  Standards  The 
two  standards  are  being  announced  in 
this  single  notice  because  they  are 
complementary  and  because  their 
substantive  requirements  both  derive 
from  a  single  standard  proposed  in  an 


earlier  NPPJv!  (Docket  No.  1-11,  notice 
8).  The  first  standard  will  be  referred  to 
as  the  "equipment  standard"  because  it 
sets  forth  requirements  that  a  rear 
impact  guard  must  meet  as  an  item  of 
motor  vehicle  equipment.  The  second 
standard  will  be  referred  to  as  the 
"vehicle  standard"  because  it  requires  a 
new  trailer  or  semitrailer  to  be  equipped 
with  a  guard  that  meets  the  equipment 
standard. 

The  equipment  standard  specifies  the 
procedures  that  the  agency  will  use 
when  testing  a  guard.  The  guard  is  first 
mounted  to  a  rigid  test  fixture  or  a 
secured  trailer,  in  accordance  with  the 
installation  instructions  which  the 
guard  manufacturer  is  required  to 
provide.  The  standard  describes  how  to 
select  three  test  locations  across  the 
width  of  the  guard.  At  these  three 
locations,  the  testing  procedure 
provides  that  force  be  slowly  applied 
until  the  guard  has  been  deflected  by 
125  mm  (5  in).  The  standard  specifies 
procedures  for  determining  whether  the 
tested  guard  has  met  the  minimum 
requirements  for  strength  and  energy 
absorption.  Guards  that  can  pass  the 
strength  and  energy  absorption  tests 
may  be  certified  and  labeled  as 
complying  with  the  equipment  standard 
and  sold  to  vehicle  manufacturers  if 
accompanied  by  the  necessary 
attachment  hardware  and  mounting 
instructions. 

The  guard  mounting  instructions  are 
a  crucial  interface  between  fJie 
equipment  standard  and  the  vehicle 
standard  NHTSA  has  modified  the 
equipment  standard  proposed  in  the 
SNPRM  to  require  the  guard 
manufacturer's  instructions  to  include 
1 1  a  description  of  the  types  of 
structures  to  which  attachment  must  be 
made,  and  (2)  the  manner  in  which 
attachment  must  be  made,  in  order  for 
the  j^uard  to  f)erform  in  its  designed 
fashion. 

The  vehicle  standard  requires  that 
most  new  trailers  and  semitrailers  be 
equipped  with  a  rear  impact  guard 
certified  to  the  equipment  standard.  The 
vehicle  manufacturer  can  manufacture 
and  certify'  the  guards  according  to  the 
equipment  standard,  or  simply  purchase 
and  install  certified  guards  from  a  guard 
manufacturer  The  vehicle  standard 
requires  that  the  guards  extend  laterally 
to  within  100  ram  (4  in)  of  the  sides  of 
the  trailer,  that  the  guard  have  a  ground 
clearance  of  no  more  than  560  mm  (22 
in),  and  that  the  guard  be  placed  as 
close  to  the  rear  of  the  vehicle  as 
possible.  To  ensure  that  the  guard  will 
perform  properly,  the  vehicle  standard 
further  requires  that  the  guard  be 
mounted  on  the  trailer  or  semitrailer  in 
accordance  with  installation 


instructions  provided  by  the  guard 
manufacturer. 

The  vehicle  standard  lists  and  defines 
certain  types  of  vehicles  that  are 
excluded  from  the  requirement  to  have 
rear  impact  guards.  Single  unit 
(unarticulated)  trucks,  truck  tractors, 
pole  trailers,  low  chassis  vehicles, 
special  purpose  vehicles,  and  wheels 
back  vehicles  do  not  have  to  have  rear 
impact  guards. 

X.  Summary  of  Changes  From  the  1992 
SNPRM 

The  greatest  change  from  the  SNPRM 
is  the  addition  to  the  equipment 
standard  of  a  requirement  for  energy 
absorption.  The  SNPRM  would  have 
permitted  fairly  rigid  guards  because  it 
did  not  require  the  guard  to  yield  in 
response  to  force.  Rigid  guards  may  stop 
the  passenger  vehicle  too  quickly, 
causing  occupant  deaths  and  injuries 
from  sudden  deceleration.  To  ensure 
that  the  guards  will  yield,  this  rule  adds 
a  requirement  that  the  guards  absorb  a 
certain  amount  of  energy  during  the 
strength  test.  The  new  requirement  does 
not  necessitate  the  use  of  any  additional 
new  test  equipment  or  the  following  of 
any  additional  test  procedures.  It  does 
require  more  frequent  measurements  of 
the  load  during  the  strength  test,  and  a 
few  extra  calculations  after  the  test 

The  test  procedures  in  the  equipment 
standard  have  been  modified  to  allow 
velocity-sensitive  rear  impact  guards. 
Velocity-sensitive  guards  would  have 
failed  the  quasi-static  strength  test 
procedure  proposed  in  the  SNPRM 
because  these  guards  are  designed  to 
provide  resistance  that  is  proportional 
to  the  displacement  rate,  and  the  test 
procedure  displaces  the  guard  very 
slowly.  The  final  rule  provides  for 
modifying  the  guards  to  deactivate  the 
energy  absorbing  components  prior  to 
the  strength  test.  Because  velocity 
sensitive  guards  typically  have  excellent 
energy  absorption  characteristics  and 
because  quasi-static  testing  does  not  test 
their  energy  absorbing  capabilities, 
velocity-sensitive  guards  do  not  have  to 
be  tested  for  energy  absorption.  The 
only  type  of  velocity-sensitive  guards 
that  the  agency  is  aware  of  use 
hydraulic  fluid  properties  to  deform  in 
a  controlled  manner.  Therefore,  these 
"hydraulic  guards"  are  the  only  ones 
excluded  from  the  energy  absorption 
test. 

The  final  rule  requires  greater 
specificity  in  statements  regarding 
trailer  structure  in  the  installation 
instructions  provided  by  the  guard 
manufacturer.  The  SNPRM  said  only 
that  the  instructions  had  to  specify  the 
types  of  vehicles  for  which  the  guard 
was  intended,  state  the  necessity  for 
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attaching  the  guard  to  the  vehicle 
chassis,  and  explain  how  the  attachment 
hardware  was  to  be  used.  The  regulatory 
text  of  the  nnai  rule  makes  it  clear  that 
the  installation  instnictions  must 
specify  all  aspects  of  the  trailer  that  are 
necessary  to  the  proper  functioning  of 
the  guard.  The  test  procedure  has  been 
modified  to  indirectly  test  the  adequacy 
of  the  attachment. 

NHTSA  has  changed  some  of  the 
guard  configuration  requirements  in  the 
vehicle  standard.  The  SNPRM  proposed 
to  require  that  the  horizontal  member  of 
the  guard  extend  to  within  100  mm  (4 
in)  of  the  side  extremities  of  the  vehicle 
and  to  within  305  mm  (12  in)  of  the  rear 
extremities.  These  requirements  have 
been  modified  to  allow  rounded  guard 
endij.  The  final  rule  allows  an  extra  six 
inches  in  these  dimensions  only  for  the 
portion  of  a  guard  that  is  curved.  Using 
rounded  guard  ends  will  diminish  the 
hooking  potential  of  the  guards  when 
the  trailer  is  turning  sharply.  Guard 
ends  that  are  rounded  upward  and 
attached  to  the  vehicle  may  add  strength 
to  the  horizontal  member  near  the  side 
extremity  of  the  vehicle. 

To  account  for  high,  overhanging  rear 
protrusions  on  trailers,  NHTSA  changed 
the  definition  of  the  vertical  zone  to  be 
considered  when  determining  the 
trailer's  "rear  extremity."  Determination 
of  the  "rear  extremity"  is  important 
because  the  location  of  the  guard  is 
based  on  the  location  of  the  rear 
extremity.  The  SNPRM  defined  "rear 
extremity"  as  the  rearmost  point  above 
560  mm  (22  in)  from  the  ground.  Since 
high  overhangs  pose  no  risk  to  colliding 
passenger  vehicles,  NHTSA  has  set  a 
maximum  height  of  1905  mm  (75  in) 
from  the  ground  on  the  zone.  Higher 
protrusions  will  not  be  considered  as 
the  rear  extremity. 

Another  change  in  the  configuration 
requirements  is  that  the  final  rule 
requires  the  guard  to  be  mounted  as 
close  to  the  rear  extremity  as  practical 
within  the  305  mm  (12  in)  zone  forward 
of  the  rear  extremity.  The  SNPRM  did 
not  regulate  where  in  the  zone  the  guard 
had  to  be  mounted. 

XI.  Analysis  and  Response  to 
Conunents  on  the  1992  SNPRM 

A.  Separate  Equipment  and  Vehicle 
Standards 

Companies  such  as  Waltco  and 
industry  groups  such  as  the  National 
Truck  Equipment  Association  supported 
the  separate  equipment  and  vehicle 
standards  as  a  method  to  prevent  undue 
testing  burdens. 

One  of  the  concerns  raised  by 
consumer  interest  organizations  is  that 
allowing  the  guards  to  be  tested  on  a 


"non-vehicle"  rigid  lest  fixture  posed  a 
problem  if  it  is  done  in  the  expectation 
that  the  guards  would  necessarily 
perform  in  a  similar  manner  once  they 
are  installed  on  vehicles.  The  Institute 
for  Injury  Reduction  (IIR)  commented 
that  neither  the  equipment  standard  nor 
the  vehicle  standard  specifies  or 
regulates  the  interface  between  the 
guard  and  the  vehicle.  Therefore,  IIR 
was  concerned  that  there  are  no  "real- 
world"  tests  performed  on  the  guards  as 
installed  on  the  vehicle  and  suggested 
that  it  is  unclear  whether  a  failure  of 
such  a  test  would  represent 
noncompliance  by  the  guard 
manufacturer,  the  vehicle  manufacturer, 
both,  or  neither. 

NHTSA  agrees  that  an  underlying 
assumption  of  this  regulatory  s<:heme  is 
that  the  guards  would  perform  in  the 
real  world  in  a  manner  similar  to  the 
way  they  do  in  the  tests.  This 
assumption  is  supported  by  the  results 
of  the  VRTC  research  project,  which 
show  that  the  maximum  force  measured 
in  quasi-static  tests  is  similar  to  the 
maximum  force  generated  in  dynamic 
crash  tests.  Moreover,  this  regulatory 
scheme  has  worked  well  for  tires,  which 
also  have  separate  equipment  (49  CFR 
571.109)  and  vehicle  (§571.110) 
standards. 

NHTSA  disagrees  with  lIR's  argument 
that  separate  guard  and  vehicle 
standards  leave  the  guard/ vehicle 
interface  unregulated.  The  vehicle 
standard  specifies  that  the  guard  be 
attached  in  accordance  with  the  guard 
manufacturer's  installation  instructions, 
the  same  instructions  used  to  attach  the 
guard  to  the  test  fixture  during  agency 
compliance  testing  under  the  equipment 
standard. 

When  writing  installation 
instructions,  the  guard  manufacturer 
must  take  into  account  the  possibility  of 
inadequate  trailer  structure  to  support 
the  guard.  Depending  on  the  guard 
design,  the  guard  manufacturer  may 
want  to  specify  in  the  instructions  that 
the  guard  cannot  be  attached  to  certain 
structures  (e.g.,  fioorboards)  and  that  it 
must  be  attached  to  other  surfaces,  for 
example,  frame  rails  with  a  horizontal 
surface  and  specified  wall  thickness  of 
a  certain  material  (e.g.,  hardened  steel). 
The  guard  manufacturer  may  have  to 
specify  local  reinforcement  if  the  trailer 
chassis  is  inadequate  to  pass  the 
compliance  test  with  the  chassis  surface 
mounted  on  the  rigid  test  fixture. 

The  installation  instructions  must  be 
appropriate  to  the  trailer  design,  so  that 
the  vehicle  manufacturer  knows  which 
guard  to  purchase  and  does  not  have  to 
deviate  from  the  instructions  to  install 
the  guard.  To  help  assure  this,  the 
regulatory  text  has  been  modified  to 


make  it  clear  that  the  guard 
manufacturer  must  either  list 
appropriate  trailers  or  specify  in  the 
installation  instructions  all  attributes 
that  make  a  trailer  suitable  for  the 
proper  installation  and  functioning  of 
the  guard.  These  include  the  types  of 
trailer  structures,  design  types  with 
dimensions,  materials  thickness  and  tire 
track  widths  that  are  appropriate  as  an 
installation  location. 

NHTSA  will  install  the  guards  during 
compliance  testing  based  on  these 
instructions.  Therefore,  it  is  essential 
that  the  attachment  site  and  attachment 
method  be  adequately  specified.  This  is 
especially  important  to  avoid  failure  of 
the  attachment  itself  during  the  test. 

In  a  VRTC  test  of  the  minimally 
complying  guard  mounted  on  a  typical 
trailer,  the  trailer  frame  rails  worked 
with  the  guard  by  bending/deforming  to 
absorb  the  colliding  vehicle's  crash 
energy.  However,  the  attachment  site  on 
the  frame  rails  had  to  be  strengthened 
with  an  inexpensive  local 
reinforcement. 

IIR's  argument  that  failure  during 
compliance  testing  would  leave  the 
identity  of  the  non-complying  party  in 
doubt  is  incorrect.  The  only  testing 
procedures  in  NHTSA's  rule  are  the 
compliance  tests  in  the  equipment 
standard.  Therefore,  the  only  party  that 
can  be  responsible  for  a  testing  failure 
is  the  guard  manufacturer. 
Noncompliance  by  the  vehicle 
manufacturer  may  be  established  by 
inspecting  the  vehicle  and  observing 
improperly  installed  guards,  such  as 
during  an  FHWA  heavy  truck 
inspection.  If  the  vehicle  manufacturer 
manufactures  the  guard  which  it  uses, 
as  NHTSA  believes  will  usually  be  the 
case,  there  will  be  no  ambiguity  as  to 
the  party  responsible  for  testing  failure 
or  improper  installation. 

B.  Standard  for  Equipment 

1.  Relationship  of  Strength,  Energy 
Absorption,  and  PCI 

In  specifying  performance  standards 
for  rear  impact  guards,  the  agency  must 
balance  various  performance  attributes. 
The  vast  majority  of  the  commenters, 
including  virtually  all  of  the  consumer 
safety  groups,  asserted  that  underride 
guards  should  be  strong,  yet  energy 
absorbing.  NHTSA  agrees  that  these  are 
both  desirable  properties  in  an 
underride  guard,  but  emphasizes  that  an 
increase  in  strength  may  result  in  a 
decrease  in  the  capability  of  the  guard 
to  absorb  energy,  and  vice  versa.  An 
impact  guard  strong  enough  to  restrain 
a  large  car  travelling  at  high  speeds 
would  impart  high  deceleration  forces 
to  a  small  car  crashing  into  it  at  the 


same  speed.  Conversely,  an  impact 
guard  that  is  optimized  to  restrain  a 
small  car  without  excessive  deceleration 
forces  might  fail  (i.e.,  deform  so  much 
that  it  allows  PCI)  if  a  large  car  crashes 
into  it,  or  if  a  small  car  crashes  into  it 
at  higher  speeds. 

Energy  absorption  must  also  be 
balanced  against  PCI  prevention.  Energy 
absorption  may  be  maximized  by 
allowing  the  guard  to  yield  for  a  greater 
distance  before  bringing  the  passenger 
car  to  a  stop.  However,  the  more  the 
guard  yields,  the  farther  the  colliding 
vehicle  travels  and  the  greater  the 
likelihood  of  PCI.  This  rulemaking  has 
focussed  on  balancing  tlie  need  for  PCI- 
prevention  against  minimizing  crash 
injuries.  PARS  data  show  a  strong 
correlation  between  PCI  and  fatalities  or 
serious  injuries.  Preventing  PCI 
demands  a  guard  that  is  strong  enough 
to  prevent  the  pas.senger  vehicle  from 
advancing  very  far  after  contact  with  the 
guard. 

Compounding  the  difficulty  of 
balancing  the  guard's  performance 
attributes  is  the  wide  range  of  colliding 
passenger  vehicle  weight,  speed,  and 
size.  The  combination  of  weight  and 
speed  determines  the  level  of  kinetic 
energy  to  which  the  guard  v  II  be 
subjected.  Passenger  vehicle  weight 
generally  correlates  with  the  hood 
height  and  length,  which  determines 
how  far  the  vehicle  can  proceed  after 
contact  with  the  guard  before  PCI 
occurs.  Fortunately,  these  factors  offset 
one  another  for  large  cars  (i.e.,  the 
greater  weight  promotes  greater  amounts 
of  underride,  while  the  higher  hood 
profile  results  in  better  guard 
engagement  and  the  longer  hood  allows 
for  more  underride  before  experiencing 
PCI). 

Small  pickups  and  vans  have 
relatively  high  profiles  but  a  relatively 
short  distance  from  the  front  of  the 
vehicle  to  the  occupant  compartment.  A 
guard  would  have  to  yield  only  slightly, 
or  have  high  strength  to  prevent 
minivans  and  some  pickups  (which 
typically  have  a  mass  more  than  1810  kg 
or  weigh  more  than  4,000  lbs  and  have 
short  hoods)  from  experiencing  PCI. 
Because  the  passenger  compartment  is 
so  close  to  the  front  of  a  heavy  standard 
van,  no  underride  guard  is  likely  to  be 
very  effective  in  preventing  PCI  for 
these  vehicles.  Nevertheless,  some 
reduction  in  fatalities  and  non-fatal 
injuries  can  be  expected  due  to  the 
initial  energy  absorption  of  the  guard. 
Fortunately,  vans  have  only  been 
involved  in  0.5  percent  of  all  underride 
fatalities  from  1982  to  1992.  Pickups 
have  been  involved  in  about  18  percent 
of  the  fatalities  during  this  period. 


It  should  be  recognized,  therefore, 
that  impact  guards  cannot  be  optimized 
for  all  situations.  The  requirements  in 
this  rule  should  reduce  the  incidence  of 
PCI,  fatalities,  and  injuries  for  all 
passenger  vehicles,  but  some  more  than 
others.  A  minimally  compliant  guard 
should  protect  all  passenger  vehicles 
from  PCI  and  excessive  deceleration 
forces  up  to  some  speed  in  the  40  kph 
(25  mph)  to  56  kph  (35  mph)  range, 
although  that  speed  will  vary  on  a 
sliding  scale  depending  on  the  vehicle 
weight  and  front  end  profile.  For 
example,  NHTSA  analytically  estimates 
that  mid  and  full  size  cars  and  light 
trucks  and  vans  with  a  mass  greater  than 
1590  kg  (3,500  lbs)  will  experience  PCI 
af*approxiniately  43  kph  (27  mph), 
while  mini-compacts  of  less  than  1135 
kg  (2.500  lbs)  will  be  able  to  collide 
with  the  required  guard  at  about  61  kph 
(38  mph)  without  PCI.  This  estimate  is 
obtained  by  equating  the  energy 
absorbed  by  a  48  kph  (30  mph)  collision 
of  a  1590  kg  (3,500  lb)  vehicle  rigid 
barrier  crash  to  the  energy  absorbed  by 
a  different  weight  vehicle).  For  example, 
for  a  907  kg  (2000  lb)  vehicle,  the 
calculated  impact  speed  without  PCI  is: 
(square  root  of  (1.590  kg/907  kg))x48 
kph=63.5  kph,  or  (square  root  of  (3.500 
lb/2,000  Ib))x30  niph=39.7  mph. 

2.  Guard  Strength 

Several  consumer  interest 
organizations  and  private  citizens 
criticized  the  1992  SNPRM's  proposed 
guard  strength  requirements.  These 
commenters'  objections  are  either  that 
guards  meeting  the  requirements  would 
be  too  weak  to  prevent  underride  or  that 
they  would  be  so  strong  that  the 
passenger  vehicle  would  be  subjected  to 
excessive  deceleration  forces.  As 
explained  above,  the  issues  of  strength 
and  energy  absorption  are  closely 
related.  However,  issues  relating 
primarily  to  energy  absorption  will  be 
addressed  in  the  next  section. 

The  SNPRM,  which  was  premised 
upon  underride  protection  being 
provided  by  a  horizontal  member, 
proposed  to  require  that  the  horizor'-;! 
member  resist  a  force  of  50  kilonewtons 
(kN)  (11,240  lbs)  applied  at  the  center 
(site  P2)  and  near  the  outboard  ends 
(sites  PI),  and  a  force  of  100  kN  (22,480 
lbs)  at  an  intermediate  position  (sites 
P3),  in  separate  quasi-static  strength 
tests.  For  these  tests,  guard  resistance  at 
the  specified  force  level  would  have  to 
occur  at  less  than  or  equal  to  a  125  mm 
(5  in)  displacement  of  the  guard's 
horizontal  member. 

Several  commenters  stated  that  overly 
"rigid"  or  non-yielding  guards  would  be 
permitted  by  the  proposed  rule.  They 
expressed  concern  that  those  guards 


vMjulU  be  too  stiff,  citing  the  results  of 
full-scale,  heavy  truck  rear  underride 
crash  tests  conducted  in  the  late  1970's 
and  early  1980's  by  the  Texas 
Transportation  Institute  (TTI),  Dynamic 
Sciences,  Inc.,  and  the  Insurance 
Institute  for  Highway  Safety  (IIHS). 
These  crash  tests  indicated  occupant 
compartment  forces  generated  in 
collisions  with  rigid  guards  at  impact 
speeds  above  48  kph  (30  mph)  could 
produce  potentially  fatal  driver  and 
front  passenger  head  and  chest  injuries. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  stated  that  the 
proposed  guard  would  not  perform  as 
well  as  the  agency  expects,  and  wou'd 
be  excessively  deformed  or  fail  in 
impacts  not  much  above  40  to  48  kph 
(25  to  30  mph).  Advocates  ftirther  stated 
that  NHTSA  directed  its  contracted 
researcher  in  1982  to  reduce  the  impact 
speed  of  a  dynamic  crash  test  on  a 
Chevrolet  Impala  from  48  kph  (30  mph) 
to  40  kph  (25  mph),  specifically  to 
ensure  that  excessive  underride  did  not 
occur.  The  actual  speed  of  the  tested 
1,840  kg  (4,060  lb)  Chevrolet  Impala  was 
38.5  kph  (23.9  mph).  Advocates 
contends  that  the  agency  admit'ed  in  a 
memorandum  from  Mr.  Tomassoni  (who 
worked  for  NHTSA  at  the  time)  that  the 
test  would  have  resulted  in  PCI  at  48 
kph  (30  mph).  IIHS  al.so  included  these 
criticisms  in  its  comment. 

Some  commenters  recommended   Kai 
NHTSA  require  specific  levels  of 
strength  higher  than  those  proposed  'n 
the  SNPRM.  Advocates  attirhed  a  1^91 
technical  paper  by  Mr.  G.  Rtchnitztr  ol 
Monash  University  in  Australia,  whn  h 
reviewed  European  truck  underride 
data.  The  example  with  the  widest 
application,  the  Economic  Co^lmiss^on 
for  Europe's  (ECE)  Regulation  No.  58  for 
heavy  truck  rear  underride  guards, 
currently  requires  a  guard  force 
resistance  of  100  kN  (22.480  lbs)  at  tho 
point  on  the  guard  corresponding  wiiii 
this  rule's  P3  test  point,  50  kN  (ll,2-ii 
lbs)  at  the  center,  and  up  to  25  kN  (.'j,b2(i 
lbs)  at  the  outboard  test  position 
corresponding  with  this  rule's  Pi 
position.  Mr.  Rechnitzer  recommended 
that  the  rear  impact  guard  strength 
requirements  be  upgraded  to  150  kN 
(33,370  lbs)  at  the  P3  location  and  lOP 
kN  (22,480  lbs)  at  the  center  and  Pi 
locations.  Mr.  Byron  Bloch,  of  Auto 
Safety  Design,  suggested  an  even 
stronger  guard.  He  thought  the  rule 
should  require  that  the  guard  resist  222 
kN  (50,000  lbs)  at  the  P3  test  location, 
where  the  SNPRM  requires  that  the 
guard  resist  a  force  of  100  kN  (22,480 
lbs). 

The  VRTC  tests  indicate  that  the 
strength  of  the  1992  SNPRM  guard  is 
adequate  for  preventing  underride  with 


10  in 


Federal  Register  /  Vol.  61.  No.  16  /  Wednesday.  January  24.  1996  /  Rules  and  Regulations 


PCI  in  a  collision  with  an  impact  speed 
of  up  to  48  kph  (30  mph)  for  vehicles 
with  a  mass  of  about  1.450  kg  (3,200 
lbs).  PCI  resistance  would  be  expe<;ted 
at  higher  impact  speeds  for  lighter 
vehicles  and  lower  impact  speeds  for 
heavier  vehicles.  The  test  dala  also 
indicate  that  rear  impact  guards  having 
somewhat  more  strength  than  the 
proposed  level  of  strength  could  resist 
PCI  at  higher  Impact  speeds  without 
generating  life-threatening  passenger 
compartment  force  levels.  Although 
stronger  guard  strengths  may  be 
desirable,  the  agency  carmot  quantify 
the  increased  benefits  that  might  be 
obtained  without  further  testing. 

Based  on  the  VRTC  tests,  the  agency 
believes  that  the  guard  strength 
requirements  proposed  in  the  1992 
SNPRM  are  of  sufficient  magnitude  to 
prevent  PCI  for  most  late  model 
passenger  vehicles  at  impact  speeds  of 
about  45  kph  (28  mph).  This  rule  has  an 
additional  requirement  that  guards  yield 
enough  to  maintain  survivable  levels  of 
occupant  compartment  deceleration 
when  impacted  by  passenger  vehicles. 
Therefore,  the  agency  has  decided  to 
retain  the  strength  requirements  of  the 
•SNPRM  in  the  final  rule. 

The  IIHS  advocated  a  specific  guard 
design,  which  it  said  was  preferable  for 
strength  purposes.  That  organization 
believes  a  diagonal  strut  from  the 
horizontal  member  of  the  guard  to  the 
trailer  chassis  could  augment  guard 
strength  without  a  large  increase  in 
guard  weight.  NHTSA  agrees  with  the 
IIHS  that  this  type  of  design  is  quite 
efficient  with  respect  to  weight  and 
strength,  though  not  necessarily  with 
respect  to  energy  absorption.  However, 
the  agency  does  not  believe  that  it  is 
necessary  or  desirable  to  mandate  a 
specific  design,  since  similar  crash 
performance  may  be  achieved  with 
other  designs. 

3.  Guard  Energy  Absorption 

Although  all  non-rigid  guards  absorb 
some  of  the  kinetic  energy  of  the 
striking  vehicle,  there  was  considerable 
concern  that  the  SNPRM  did  not  require 
energy  absorbing  guards.  The  consumer 
interest  organizations  and  about  2,200 
private  citizens  urged  NHTSA  to 
mandate  "energy  absorbing"  guards.  By 
deforming,  rear  impact  guard  structures 
absorb  some  of  the  kinetic  energy  of  the 
•  striking  vehicle.  The  more  energy  the 
guard  absorbs,  the  less  energy  must  be 
absorbed  by  deformation  of  the  striking 
vehicle  before  it  stops.  Commenters 
were  concerned  that  the  SNPRM  would 
have  permitted  rigid  guard  designs  that 
would  impart  high  levels  of  crash  forces 
to  the  striking  vehicle's  occupants. 


As  used  by  the  consumer  iiUurust 
groups,  the  term  "energy  absorbing 
guards"  generally  refers  to  guards  whose 
vertical  support  members  are  designed 
to  pivot  about  their  attachment  braces  at 
the  vehicle  chassis.  These  guards  absorb 
energy  by  means  such  as  cylindrical, 
telescoping  hydraulic  or  plastic  struts, 
which  are  also  attached  to  the  guard's 
horizontal  member  and  the  vehicle 
chassis.  When  impacted,  these  energy 
absorbing  units  respond  by  compressing 
without  substantial  deformation  until 
the  units  have  reached  their  maximum 
deflection,  or  "bottomed  out."  On  the 
other  hand,  the  primary  energy 
absorbing  mechanism  of  a  fixed  guard, 
such  as  the  design  used  in  the  VRTC  ^ 
tests,  is  the  flexing  and  bending  of  the 
guard's  vertical  supports.  Keeping  this 
in  mind,  the  agency  uses  the  term 
"energy  absorbing  guards"  below  in  the 
same  sense  as  used  by  the  commenters, 
^  a  shorthand  way  of  referring  to  guard 
designs  with  special  energy  absorbing 
design  features. 

Advocates  recommended  that  guards 
be  required  to  be  energy  absorbing  so 
that  64  kph  (40  mph)  impacts  of  small 
cars  with  the  rear  of  heavy  vehicles  are 
survivable  through  the  combined  energy 
absorption  of  the  car  and  the  guard.  The 
National  Association  of  Independent 
Insurers  (NAII)  suggested  that  the 
proposed  rule  be  modified  to  require  a 
more  flexible,  energy  absorbing  guard. 
Citizens  for  Reliable  and  Safe  Highways 
(CRASH)  stated  that  the  agency  fails  to 
acknowledge  the  need  for  and  potential 
benefits  from  improved,  slightly  more 
expensive,  energy  absorbing  guards  that 
are  in  use  in  Europe. 

To  ensure  that  the  guard  will  provide 
the  combination  of  strength  and  energy 
absorption  necessary  to  prevent 
underride  with  PCI  at  a  specified  impact 
speed,  as  recommended  by  Advocates,  a 
full-scale  dynamic  compliance  test 
including  a  passenger  vehicle  would  be 
necessary.  VRTC  conducted  full-scale 
crash  tests  with  guards  that  were  also 
tested  in  accordance  with  the  SNPRM 
compliance  procedures.  These  tests 
demonstrated  that  the  proposed  quasi- 
static  compliance  test  is  adequate  for 
determining  guard  strength.  The  peak 
forces  generated  by  the  guard  in  the 
quasi-static  compliance  tests  and  the 
full-scale  crash  tests  were 
approximately  the  same.  Guard  strength 
or  peak  force  capability  is  the  primary 
factor  in  underride  prevention.  Guard 
energy  absorption  characteristics 
determine  the  guard's  ability  to 
maintain  impact  forces  at  survivable 
levels  in  the  striking  vehicle,  as  well  as 
the  guard's  resistance  to  structural 
failure. 


The  agency  has  decided  to  retain  the 
quasi-static  compliance  test  for  guard 
strength  due  to  the  greater  complexity 
and  cost  of  a  dynamic  compliance  test 
procedure.  Although  the  guard's  ability 
to  resist  PCI  at  a  specific  impact  speed 
will  not  be  tested  directly,  the  VRTC 
tests  show  that  dynamic  guard 
performance  can  be  accurately 
estimated  from  the  quasi-static 
compliance  test  results.  Therefore,  it  is 
not  necessary  to  conduct  expensive  full- 
scale  dynamic  tests  to  attain  most  of  the 
benefits  of  dynamic  testing. 

Advocates  also  stated  that  British 
researchers  assess  the  potential  fatality 
reduction  effectiveness  of  stronger, 
energy  absorbing  guards  at  25  to  35 
percent.  This  is  about  twice  the  current 
guard  effectiveness  in  Europe,  according 
to  the  document  cited  by  Advocates,  an 
opinion  paper  by  P.P.  Gloyns,  et  al.,  of 
Vehicle  Safety  Consultants,  Ltd., 
entitled  "Legislative  Implications  of 
Accident  Experience  in  the  UK  of  Rear 
Under-Run  Guards."  The  Gloyns  paper 
does  not  quantify  the  increase  in  guard 
strength  or  the  magnitude  of  guard 
energy  absorption  required  to  achieve 
the  estimated  increase  in  guard 
effectiveness.  The  agency  acknowledges 
that  various  combinations  of  guard 
strength  and  energy  absorption 
capability  could  increase  the 
effectiveness  of  rear  impact  guards. 
However,  without  more  quantitative 
information,  NHTSA  cannot  address  the 
guard  effectiveness  claims  of  Gloynes,  et 

al. 

It  may  be  that  energy  absorbing  rear 
underride  guards,  which  were  referred 
to  by  CRASH  and  which  are  currently 
in  use  on  one  to  two  percent  of  vehicles 
in  Europe,  are  superior  to  a  moderate 
strength,  fixed  guard  meeting  the 
minim.um  performance  requirements 
specified  in  the  rulemaking  proposal. 
The  agency  notes  that  these  European 
guards,  or  guards  with  similar  energy 
absorbing  characteristics  and  design 
features,  would  not  be  prohibited  by 
NHTSA's  proposed  rule  and  will  no 
doubt  be  considered  by  the  industry  as 
a  possible  means  of  compliance,  just  as 
they  were  in  Europe. 

The  agency  has  tested  one  guard,  the 
Quinton-Hazel  rear  impact  guard,  which 
utilized  pivoting  vertical  support 
members  along  with  telescoping 
hydraulic  struts  and  coil  springs.  The 
guard  demonstrated  excellent  overall 
performance  in  a  crash  test  conducted 
in  1979  by  the  Texas  Transportation 
Institute.  The  striking  crash  test  vehicle 
was  a  1,810  kg  (4,000  lb)  Chevrolet  and 
the  impact  speed  was  56  kph  (35  mph). 
The  collision  did  not  result  in  PCI,  and 
all  measured  occupant  responses 
indicated  that  the  potential  for  driver 
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and  front  passenger  serious  injuries  was 
low.  It  is  estimated  that  similar  guards 
would  weigh  about  1.33  to  3  times  more 
and  cost  3  times  more  than  a  fixed, 
moderate  strength  guard  designed  to 
meet  the  requirements  of  the  SNPRM.  In 
other  words,  it  would  cost  $300-$350 
and  have  a  mass  of  136  kg  (300  lbs)  to 
181  kg  (400  lbs).  Further,  hydraulic    " 
energy  absorbing  guards  would  be 
considerably  more  complex  than  fixed 
guards  that  comply  minimally  with  this 
rulemaking,  and  would  require  periodic 
maintenance.  It  is  NHTSA's 
understanding  that  there  are  currently 
no  guards  in  production  in  this  country 
or  in  Europe  that  utilize  hydraulic  or 
plastic  energy  absorbing,  telescoping 
units.  A  letter  from  one  of  the  former 
manufacturers,  Quinton-Hazel,  indicates 
that  the  market  probably  rejected  them 

as  too  costly. 

Nevertheless,  in  response  to  the 
comments  recommending  energy 
absorbing  guards,  the  agency  has  added 
a  performance  requirement  for  guard 
energy  absorption  to  the  rule.  The 
requirement  does  not  include  design 
specifications  such  as  pivoting  vertical 
supports  or  telescoping  energy 
absorbing  units.  The  agency  is  requiring 
that  each  guard  absorb  a  minimum 
amount  of  energy  based  on  the  forces 
and  displacements  specified  in  the  1992 
SNPRM.  The  same  quasi-static 
compliance  test  procedure  proposed  for 
strength  testing  will  be  used  to 
determine  compliance  with  this  new 
specification.  The  test  for  guard  energy 
absorption  will  be  conducted  only  at  the 
P3  location  used  for  guard  strength 
testing.  The  minimum  magnitude  of 
guard  energy  absorption  will  be  5,650 
joules  (4,170  foot-pounds),  which  is 
based  on  the  force  required  to  comply 
with  the  strength  test  at  the  P3  test 
location  and  the  maximum 
displacement  allowed  for  the  guard  to 
generate  the  force  (125  mm,  or  5  in).  The 
energy  absorption  test  will  require  that 
the  guard's  horizontal  member  undergo 
125  mm  (5  in)  of  displacement  while  the 
force  generated  by  the  guard  is  recorded 
at  least  ten  times  per  25  mm.  The 
magnitude  of  guard  energy  absorption  at 
the  P3  location  is  sufficient  to  absorb 
about  12  percent  of  the  total  kinetic 
energy  of  a  48  kph  (30  mph)  centric 
collision  with  a  1,135  kg  (2500  lb) 
vehicle.  This  magnitude  of  guard  energy 
absorption  capability  is  also  similar  to 
the  amount  recommended  in  several 
British  research  papers  provided  by 
Advocates. 

Several  commenters,  including 
consumer  interest  organizations  and 
trailer  manufacturers,  stated  that  the 
proposed  rule  would  permit  overly 
"rigid"  or  non-yielding  guards  that 


would  absorb  little  or  no  crash  energy. 
The  commenters  expressed  concern  that 
those  guards  would  be  too  stiff  and 
would  result  in  fatal  driver  and  front 
vehicle  passenger  head  and  chest 
injuries. 

The  agency  has  drafted  the  energy 
absorption  requirement  to  address  these 
concerns.  NHTSA  recognizes  the 
potential  trade-off  between  designs  of 
underride  guards  that  minimize 
occupant  injury  criteria  responses  and 
those  that  provide  the  most  protection 
from  PCI.  The  agency  also  recognizes 
that  an  increase  in  the  level  of  rigidity 
from  the  minimally  compliant  guard 
used  in  the  VRTC  tests  is  desirable,  but 
this  should  not  be  at  the  expense  of 
energy  absorption.  On  the  other  hand, 
the  agency  does  not  want  to  restrict  or 
dictate  guard  design  by  specifying  the 
rigidity  of  the  guard.  Therefore,  to 
discourage  overly  rigid  guards,  this  rule 
requires  that  a  minimum  amount  of  the 
energy  be  absorbed  during  the  energy 
absorption  test  from  permanent 
yielding,  or  plastic  deformation,  of  the 
guard.  After  the  guard  has  reached  the 
full  125  mm  (5  in)  of  deformation,  the 
load  is  reduced  and  any  elastic 
"rebound"  of  the  guard  is  measured 
until  the  load  is  zero.  The  elastic 
component  of  the  energy  that  is 
returned  by  the  guard  is  not  included  in 
the  calculation  of  total  energy  absorbed 
by  the  guard.  This  method  gives  guard 
designers  flexibility  to  .select  guard 
material  properties  and  frame  member 
spatial  configuration. 

Some  commenters  observed  that  the 
test  procedures  proposed  in  the  SNPRM 
precluded  the  use  of  hydraulic  energy 
absorbing  guards.  Mr.  John  Tomassoni 
stated  that  the  125  mm  (5  in) 
displacement  maximum  allowed  in  the 
strength  test  would  allow  only  passive 
structures  such  as  steel  struts  designed 
to  bend  on  impact.  This  is  because 
active  energy  absorbing  struts  that  are 
hydraulic  (analogous  to  a  vehicle  shock 
absorber)  are  velocity  sensitive.  With 
the  slow  application  of  force  during  the 
quasi-static  test,  the  hydraulic  fluid 
units  would  develop  almost  no 
resistance.  He  recommended  adding  a 
"bottoming"  provision  to  allow  static 
testing  after  hydraulic  systems  have 
reached  full  stroke. 

NHTSA  agrees  that  quasi-static  test 
procedures  are  inappropriate  for 
hydraulic  guards,  or  any  other  type  of 
velocity  sensitive  guard  (although 
NHTSA  is  unaware  of  any  non- 
hydraulic  guards  that  are  velocity 
sensitive).  A  dynamic  test  would  be 
required  to  assess  their  energy-absorbing 
capabilities  by  supplying  the  sudden 
onset  of  force  their  energy  absorbing 
units  require  to  generate  resistance. 


Because  the  agency  does  not  want  to 
discourage  the  use  of  these  advanced 
guard  designs  by  requiring  expensive 
dynamic  tests,  and  because  these  guards 
typically  have  excellent  energy 
absorbing  capabilities,  the  final  rule 
excludes  these  guards  from  the  energy 
absorption  requirements. 

There  are  also  problems  with 
subjecting  velocity  sensitive  guards  to 
the  strength  requirement.  However, 
complete  exclusion  of  those  guards  from 
the  performance  requirements  would  be 
inappropriate.  Accordingly,  the  agency 
has  modified  the  test  procedures  to 
allow  velocity  sensitive  guards  to  be 
tested  for  compliance  with  the  strength 
requirement.  The  agency  is  concerned 
that,  if  the  hydraulic  energy  absorbing 
units  do  not  operate  properly,  the  guard 
will  not  generate  significant  resistance 
and  energy  absorption.  NHTSA  wants  to 
assure  that  the  guard  has  enough 
residual  strength,  even  without  the 
energy  absorbing  units,  to  meet  the  same 
strength  requirements  as  other  guards. 
Therefore,  velocity  sensitive  energy 
absorbing  guards  will  be  tested  by 
slowly  compressing  the  energy 
absorbing  units  to  the  full  extent  of  their 
designed  travel  or  610  mm  (24  in), 
whichever  occurs  first.  This  will  allow 
the  frame  of  the  guard  itself  to  generate 
resistance,  rather  than  having  the  piston 
simply  compress  the  hydraulic  shock 
absorbers. 

4.  Vertical  Cross-sectional  Height  oF 
Horizontal  Cross-member 

The  SNPRM  proposed  a  minimum 
vertical  cross  sectional  height  of  100 
mm  (4  in)  across  the  entire  width  of  the 
guard's  horizontal  cross-member. 
Advocates  stated  in  its  comment  that 
the  guard  must  be  at  least  205  mm  (8 
in),  and  preferably  305  mm  (12  in),  high 
to  better  manage  the  loading  impact 
forces  and  assure  full  engagement  of  the 
vehicle  front  end.  In  contrast,  the  Truck 
Trailer  Manufacturers  Association 
(TTMA)  suggested  reducing  the 
requirement,  urging  that  the  guard  be 
only  50  mm  (2  in)  high  because  that  is 
all  that  is  required  for  adequate  strength. 
It  asserted  that  requiring  greater  vertical 
cross  section  height  just  adds 
unnecessary  weight  and  cost  to  the 
guards. 

NHTSA  agrees  with  Advocates' 
position  that  a  higher  vertical  cross 
section  has  the  potential  to  better 
distribute  the  impact  forces,  but  this 
does  not  mean  that  the  proposed  TOO 
mm  (4  in)  height  is  insufficient.  The  100 
mmi4  in)  height  would  be  inferior  if  it 
sheared  or  "cut"  through  the  front  of  the 
striking  vehicle,  thus  allowing  forward 
vehicle  motion  without  much  energy 
absorption  due  to  the  low  magnitude  of 
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force  generated  by  the  guard.  A  guard 
should  cause  the  vehicle  to  absorb 
energy  by  crushing,  rather  than  shearing 
through,  frontal  vehicle  struciural 
components.  Shearing  through  did  not 
occur  in  the  agency's  testing  with  a  100 
mm  (4  in)  high  guard  horizontal 
member.  None  of  the  crash  tests 
conducted  pursuant  to  this  rulemaking 
resulted  in  significant  shearing  of  the 
passenger  vehicle's  frontal  structure 
(above  the  560  mm  (22  in)  high  guard). 
The  crash  tests  show  that  the  100  mm 
(4  in)  profile  of  the  guard  horizontal 
member  resulted  in  adequate 
engagement  of  the  car's  front  end  and  is 
harmonized  with  the  guard  specified  in 
ECE  Regulation  58.  Moreover,  a  205  mm 
(8  in)  high  profile  may  require  heavier 
and  more  expensive  guards.  Finally,  the 
agency  notes  that  100  mm  (4  in)  is  only 
a  minimum  height,  so  guard 
manufacturers  are  free  to  manufacture 
the  guards  that  Advocates  recommends. 
Accordingly,  the  agency  concludes  that 
a  higher  vertical  cross  sectional  height 
requirement  is  unnecessary. 

NHTSA  also  disagrees  with  TTMA's 
position  that  a  50  mm  (2  in)  vertical 
cross  sectional  height  would  be 
appropriate.  The  I'lMA  did  not  provide 
any  data  to  support  its  assertion  that  the 
strength  should  be  adequate.  Even  if  the 
50  mm  (2  in)  height  were  sufficient  for 
strength  purposes,  it  would  have  a 
greater  tendency  to  shear  into  the  front 
of  the  passenger  vehicle  instead  of 
crushing  it.  This  would  result  in  a 
reduction  of  energy  absorption  by  the 
guard  and  an  increase  of  the  striking 
vehicle  damage  in  low  speed  crashes  of 
16  to  24  kph  (10  to  15  mph). 
Accordingly,  the  agency  has  decided  to 
retain  the  100  mm  (4  in)  cross  sectional 
vertical  height  requirement  in  the  final 
rule. 

5.  Sha{>e  of  the  Horizontal  Cross- 
member 

Some  commenters  stated  that  NHTSA 
should  require  the  guards  to  have 
blunted  or  rounded  ends.  The  Florida 
Department  of  Transportation,  based  on 
visual  evaluations  of  the  installed  guard, 
stated  that  the  requirement  that  the 
guard  extend  to  within  100  mm  (4  in) 
of  the  side  of  the  vehicle  would  make 
it  a  dangerous  "hook"  for  adjacent 
vehicles,  especially  during  sharp  turns 
of  the  trailer.  It  suggested  requiring  a 
"U"  shaped  guard,  similar  to  one  used 
by  some  carriers  which  is  attached  at 
either  end  to  the  underside  or  rear  of  the 
vehicle.  It  thought  that  the  ends  on 
these  guards  could  be  located  further 
inboard.  The  TTMA  had  a  similar 
suggestion,  proposing  that  NHTSA 
allow  (but  not  require)  guards  with 
rounded  comers,  to  lessen  the  hooking 


potential  when  the  sliding  tandem  is 
positioned  forward.  The  TTMA 
suggested  that  the  rule  be  modified  to 
allow  such  guards  to  begin  curving  at  a 
point  255  mm  (10  in)  inboard  of  the 
edges  of  the  vehicle,  while  retaining  the 
100  mm  (4  in)  requirement  for  straight 
guards. 

NHTSA  agrees  that  there  is  some 
potential  for  hooking  the  guard  on  the 
fenders  and  wheel  wells  of  adjacent 
passenger  vehicles  when  the  rear  end  of 
the  trailer  swings  out  laterally  during  a 
sharp  turn.  This  phenomenon  would  be 
accentuated  when  the  rear  wheels  on  a 
sliding  tandem  are  positioned  forward. 
The  rear  wheels  are  generally  positioned 
forward  to  give  the  trailer  greater 
maneuverability,  so  it  is  likely  that 
trailers  in  this  configuration  will  be 
making  sharp  turns. 

On  tne  other  hand,  rounded  or  U- 
shaped  guards  would  be  more  expensive 
to  manufacture  and  would  weigh  more. 
Moreover,  rounded  comers  offer  very 
limited  potential  added  value  on 
roadways  where  sharp  turns  are 
infrequent,  such  as  on  the  interstate 
highways,  which  are  heavily  traveled  by 
trailers.  Therefore,  while  the  agency 
wants  to  allow  guards  with  rounded 
ends  for  operations  where  they  are 
desired,  NHTSA  does  not  think  it  is 
necessary  or  even  appropriate  to  require 
them. 

The  commenters  referred  to  rounded 
guard  ends  that  curve  upward,  but  a 
rounded  end  that  curves  forward  could 
also  be  useful.  It  would  serve  the 
purpose  of  making  hooking  less  likely 
because  the  guard  end  would  sweep 
through  a  smaller  arc  and  present  a  less 
pointed  profile  to  adjacent  passenger 
vehicles.  Moreover,  forward-curving 
guards  could  slightly  enhance  guard 
effectiveness  if  a  passenger  vehicle 
strikes  the  trailer  in  the  rear  comer  at  an 
angle.  However,  forward-curving  guard 
ends  might  interfere  with  the  rear 
wheels  if  a  sliding  tandem  were  moved 
to  the  rearmost  position. 

NHTSA  notes  that  the  SNFRM  would 
not  prohibit  guards  with  rounded  ends, 
but  its  configuration  requirements 
would  have  restricted  their  curves  to  a 
100  mm  (4  in)  radius  of  curvature.  To 
minimize  hooking  potential  and 
property  damage  in  some  applications, 
the  final  rule  adopts  the  TTMA's 
suggestion  and  allows  a  guard  with 
rounded  ends  to  begin  curving  255  mm 
(10  in)  inboard  of  the  side  extremity  of 
the  trailer.  This  will  allow  a  radius  of 
curvature  of  150  mm  (6  in),  or  255  mm 
(10  in)  if  the  guard  end  extends  all  the 
way  to  the  side  extremities.  To  make  the 
same  allowances  for  forward-curving 
guards,  should  guard  manufacturers 
want  to  produce  them,  NHTSA  is 


allowing  those  guards  to  begin  curving 
forward  255  mm  (10  in)  inboard  of  the 
side  extremities,  even  if  the  guards  are 
already  mounted  as  far  forward  as 
possible — 305  mm  (12  in)  forward  of  the 
rear  extremity. 

6.  Guard  Attachment 

The  SNFRM  did  not  specify  a 
particular  guard  attachment  method.  To 
assure  an  adequate  interface  between 
the  guard  and  the  trailer,  the  SNFRM 
proposed  to  require  that  the  guard  be 
attached  to  the  trailer  chassis  in 
accordance  with  the  instructions 
provided  by  the  guard  manufacturer. 

Several  commenters  thought  the 
SNFRM  inadequately  addressed  the 
issue  of  guard  attachment  and  discussed 
the  merits  of  certain  guard  designs. 
Citing  a  study  by  Vehicle  Safety 
Consultants  (VSC)  Ltd..  Advocates 
stated  that  attaching  the  horizontal 
member  of  the  guard  to  the  vehicle  with 
vertical  members  is  not  ideal  because 
the  guard  tends  to  pivot  forward  and  up 
if  it  is  stmck  from  the  rear  by  a 
passenger  vehicle  and  fails.  It  said  that 
the  vertical  members  then  form  an 
inverse  ramp,  thus  aggravating  any 
underride  tendency  by  pushing  the 
passenger  vehicle  down  and  the  trailer 
up.  To  solve  this  problem.  Advocates 
appears  to  recommend  either  guards 
with  diagonal  hydraulic  stmts  or  the  use 
of  hinged,  pivoting  energy  absorbing 
guards  that  can  fold  up  for  rail  or  other 
intermodal  transportation.  IIHS  also 
believed  a  diagonal  stmt  would  improve 
guard  strength  without  adding  weight 
and  would  make  it  more  likely  that  the 
guard  will  move  downward  as  it 
delorms,  thus  helping  to  stop  the 
passenger  vehicle. 

The  agency  agrees  with  IIHS  and 
Advocates  that  designs  employing 
diagonal  struts  are  strong  yet  light,  but 
believes  it  would  be  inappropriate  to 
require  such  designs.  There  is  no 
evidence  that  only  designs  with 
diagonal  stmts  perform  adequately.  To 
the  contrary,  the  design  used  in  the 
VRTC  tests  did  not  have  diagonal  struts 
and  performed  acceptably.  Diagonal 
stmts  may  also  be  impracticable  in  some 
cases,  due  to  trailer  construction  and 
use. 

Likewise,  while  the  pivoting,  fold- 
away  design  that  Advocates 
recommended  has  obvious  practical 
advantages  in  some  circumstances,  the 
agency  does  not  believe  that  there  is  any 
necessity  for  mandating  that  all  guards 
incorporate  that  design.  Such  designs 
would  be  unneeded  by  many  trailer 
operators  since  most  trailers  do  not 
travel  by  ship  or  train.  If  trailer 
operators  need  fold-away  guards  for 
intermodal  transportation  or  other 
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operational  environments,  they  may 
specify  such  guards  when  ordering  new 
trailers. 

NHTSA  believes  that  specifying  a 
particular  attachment  configuration,  as 
suggested  by  Advocates  and  IIHS, 
would  unnecessarily  restrict  design 
flexibility  on  the  part  of  guard 
manufacturers.  Adequate  performance 
may  be  achieved  by  a  variety  of 
attachment  methods.  Moreover,  it  is 
impracticable  for  NHTSA  to  attempt  to 
anticipate  all  the  factors  that  may  go 
into  the  choice  of  attachment  method, 
given  the  variety  of  possible  guard  and 
trailer  configurations.  The  agency's 
decision  not  to  specify  a  particular 
attachment  method  leaves  the  guard 
manufacturers  free  to  choose  an 
appropriate  design. 

Some  commenters  had  conflicting 
impressions  that  the  SNFRM  required  a 
particular  attachment  method. 
Transamerica  Leasing  interprets  the 
SNPRM's  reference  to  "attachment 
hardware"  as  meaning  that  the  proposed 
rule  contemplates  only  bolt-on  guards.  It 
thinks  that  guards  that  are  welded  on 
should  also  be  allowed.  In  contrast, 
Advocates  suggested  that  the  SNFRM 
requires  guards  with  vertical  supports 
for  the  horizontal  member  and  welded 
steel  construction. 

No  specific  attachment  method  was 
proposed  in  the  SNFRM.  Nothing  in  the 
SNFRM  nor  in  this  final  rule  requires 
vertical  supports  or  welded 
construction.  Similarly,  the  agency  did 
not  intend  its  references  to  attachment 
hardware  in  the  SNFRM  to  imply  that 
only  bolt-on  guards  are  permitted.  The 
agency's  intent  was  to  require  that  any 
necessary  attachment  hardware  be 
included  with  the  guard  when  a  guard 
manufacturer  sells  the  guard  to  a  trailer 
manufacturer  if  the  guard 
manufacturer's  method  of  attachment 
involves  attachment  hardware,  as  in  the 
case  of  bolt-on  guards.  Weld-on  guards 
are  also  permitted.  However,  if  the 
guard  manufacturer's  installation 
instructions  do  not  adequately  specify 
the  welding  procedures,  welds  of  poor 
quality  could  break  in  NHTSA's 
compliance  testing.  Weld  strength  could 
probably  be  assured  through 
incorporating  by  reference  welding 
industry  standard  practices. 

'Some  commenters  believed  that  the 
guard-trailer  interface  was  inadequately 
addressed  by  the  SNFRM.  IIHS  noted 
that  the  SNFRM  proposed  no  minimum 
strength  for  the  chassis  or  the 
attachment  method,  and  concluded  that 
the  attachment  may  fail  before  the 
guard.  It  stated  that  NHTSA's  static  tests 
showed  that  the  trailer  frame  rails  failed 
without  a  doubler  plate  and  that,  even 
with  a  doubler  plate,  the  flange  welds 


failed  in  dynamic  tests.  It  also  'oglieved 
that  NHTSA  should  require  installation 
instructions  that  are  specific  to  each 
make  and  model  of  trailer.  IIHS 
reiterated  these  comments  in  a 
September  16,  1994  letter  that  pointed 
to  failures  of  the  guard  attachment 
hardware  and  trailer  structures  resulting 
in  PCI  in  two  of  the  VRTC  crash  tests. 
IIHS  urged  NHTSA  to  either  require 
minimum  strength  levels  for  the  guard 
attachment  hardware  and  frame  rail  or 
require  that  the  guard  be  tested  together 
with  the  type  of  trailer  frame  rail  to 
which  it  would  be  attached. 

Mr.  John  Tomassoni  suggested  that 
the  preamble  to  this  mle  should 
encourage  manufacturers  to  install 
guards  with  due  care  so  that  the 
attachment  is  as  good  as  the  guard.  He 
said  that  the  trailer  frame  is  the  "weak 
link"  in  crashes  today,  and  that  adding 
"doubler  plates"  to  trailer  frame 
members  helps  to  maintain  the  integrity 
of  the  attachment  in  a  crash. 

NHTSA's  test  results  show  the 
importance  of  considering  the  strength 
of  the  attachment  point  when  designing 
a  guard.  The  agency  does  not  at  this 
time  believe  that  it  is  necessary  to 
define  strength  requirements  for  the 
chassis  or  the  attachment  hardware 
because  the  necessary  strength  is 
dependent  on  the  design  of  the  guard. 
For  example,  a  guard  that  is  attached  to 
the  rear  of  the  frame  rail  with  two 
vertical  supports  (i.e.,  the  commonly 
used  cantilever  design  used  in  the  VRTC 
tests  and  on  most  trailers)  would  require 
a  stronger  attachment  site  and 
attachment  hardware  than  a  guard  with 
many  attachment  points  or  with 
diagonal  stmts.  Therefore,  without 
knowing  the  design  of  the  guard, 
NHTSA  cannot  readily  specify 
minimum  strengths  for  the  trailer  frame 
or  the  attachment  hardware,  as 
suggested  by  IIHS. 

However,  the  guard  manufacturer 
must  consider  frame  and  hardware 
strength  in  order  to  have  a  basis  for 
certifying  the  guard  for  use  on  the  types 
of  vehicles  specified  in  the  installation 
instructions.  NHTSA  agrees  with  Mr. 
Tomassoni  that,  if  a  cantilever  design  is 
used,  guard  manufacturers  should 
consider  doubler  plates  or  other 
appropriate  frame  reinforcement  to 
prevent  frame  failure.  NHTSA  does  not 
want  to  require  such  features,  however, 
because  a  different  attachment  design  or 
a  sturdier  trailer  frame  may  eliminate 
the  need  for  reinforcement.  It  is  not  a 
requirement  of  this  rule  that  guard 
manufacturers  specify  frame  strength  or 
reinforcement  procedures  in  the 
installation  instructions.  However,  as  a 
practical  matter,  to  have  a  basis  for 
certification,  they  must  consider  frame 


strengtn  using  testing,  engineering 
analysis,  or  both,  to  be  assured  that  the 
guard  attachment  is  appropriate  for  the 
types  of  vehicles  specified  in  those 
instructions. 

The  VRTC  test  experience  illustrates 
why  guard  manufacturers  should 
appropriately  design  the  strength  of  the 
attachment.  In  one  case,  attachment 
bolts  which  were  marginally  weaker 
than  those  used  in  the  quasi-static  test 
sheared  under  the  sudden  onset  of  force 
in  the  dynamic  test.  In  another  case,  the 
proximity  of  the  guard  to  the  rear  edge 
of  the  frame  rail  resulted  in  tearing  of 
the  trailer  frame  rail  webbing.  In  each 
case,  the  guard  itself  was  not  really 
exercised  because  the  attachment  failed. 
In  each  case,  simple  modifications 
solved  the  problem.  The  importance  of 
careful  attachment  hardware  material 
selection  and  attachment  design  cannot 
be  overemphasized. 

Althougn  guard  manufacturers  are 
free  to  issue  separate  instructions  for 
each  specific  make  and  model  of  trailer, 
as  IIHS  recommends,  it  is  not  necessary 
for  NHTSA  to  require  such  instructions. 
An  efficient  way  to  specify  trailer  type 
would  be  to  list  specific  make/model 
combinations.  However,  as  long  as  the 
instmctions  are  adequate  to  identify 
which  vehicles  are  appropriate  for  the 
installation  of  the  guard,  specification  of 
the  make  and  model  of  the  trailer  may 
not  be  necessary.  One  reasonable 
alternative  for  a  guard  manufacturer 
with  a  very  adaptable  guard  design  is  to 
show  in  its  instructions  the  types  of 
trailer,  types  of  chassis  configurations, 
and  frame  strengths  that  are  necessary  to 
the  functioning  of  that  particular  guard. 
For  example,  the  guard  manufacturer 
might  specify  that  any  flatbed  or  van 
trailer  with  longitudinal  frame  rails 
extending  to  w^ithin  305  mm  (12  in)  of 
the  rear,  spaced  between  760  mm  and 
1,270  mm  (30  and  50  in)  apart,  and  with 
the  bottom  of  the  frame  rails  configured 
as  a  horizontal  surface  at  least  100  mm 
(4  in)  wide,  composed  of  steel  that  is  at 
least  6  mm  (1/4  of  an  inch)  thick,  would 
be  an  appropriate  trailer  for  mounting 
the  guard. 

Some  commenters  believed  that 
defining  "chassis"  as  the  "load 
supporting  structure  of  a  motor  vehicle" 
was  too  restrictive  or  otherwise 
inadequate.  NSWMA  asked  NHTSA  to 
modify  S5.3.2  of  the  vehicle  standard  to 
allow  vehicle  manufacturers  with 
"unique  design  considerations"  to 
attach  the  underride  guard  "to  a  load 
supporting  structure  of  the  vehicle  or 
body,  or  through  other  means  that 
provide  equivalent  protection."  It 
believed  that  this  change  is  necessary  to 
take  into  account  body  designs  that  do 
not  use  a  conventional  chassis  frame. 
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Mr.  John  Tomassoni  also  suggested  that 
NHTSA  further  define  the  term  "load 
supporting  structure"  because  the 
longitudinal  frame  members  don't 
extend  all  the  way  to  the  rear  end  of 
some  trailers. 

Although  NSWMA  did  not  provide 
any  specifics  on  its  vehicles,  NHTSA 
agrees  that  there  may  be  some  trailers 
that  do  not  have  adequate  chassis 
structure,  in  terms  of  a  frame  structure, 
to  support  a  conventionally  designed 
rear  impact  guard.  However,  no  change 
to  the  requirements  is  necessary. 
Although  the  frame  components  are  the 
obvious  attachment  point  in  the  case  of 
most  trailers,  attachment  to  this  chassis 
member  is  not  required  by  this  rule.  In 
certain  cases,  an  unconventional  guard 
design  that  is  attached  to  other  parts  of 
the  chassis  may  be  necessary.  In  rare 
cases,  custom-designed  guards  or  even 
extension  of  the  trailer  chassis  may  be 
necessary  to  mount  the  guard. 

The  TTMA  suggested  changing  the 
installation  requirements  in  S5.3  to 
apply  to  "guards  that  are  produced  or 
modified  and  installed  by  a  vehicle 
manufacturer*   *   *,"  so  that  a  trailer 
manufacturer  can  modify  stock  guards 
to  fit  its  particular  trailers.  It  assumes 
that  the  guard  manufacturer  is  unlikely 
to  provide  installation  instructions  for 
the  wide  variety  of  trailer 
configurations.  It  reasons  that,  since  the 
trailer  manufacturer  has  to  certify  that 
the  trailer  is  in  compliance  with  all 
Federal  motor  vehicle  safety  standards 
anyway,  why  not  let  it  modify  the 
guard? 

Vehicle  manufacturers  are  allowed  to 
modify  purchased  guards  to  suit  their 
own  trailers.  There  may  be  minor 
modifications  to  widely  available  guard 
designs  that  will  make  them  suitable  for 
trailers  for  which  they  were  not 
designed.  However,  if  a  vehicle 
manufacturer  modifies  the  guard  in  a 
way  not  contemplated  by  the 
instructions  provided  by  the  guard 
manufacturer,  that  vehicle  manufacturer 
becomes  a  guard  manufacturer.  The 
vehicle  manufacturer  may  no  longer  rely 
on  the  certification  of  the  original  guard 
manufacturer,  because  the  original 
manufacturer  presumably  did  not 
intend  its  guards  to  be  so  modified.  As 
a  guard  manufacturer,  the  vehicle 
manufacturer  would  have  to  certify  that 
the  guard,  as  modified,  complies  with 
the  equipment  standard.  Also,  the 
vehicle  manufacturer  would  have  to 
affix  its  own  certification  label  and 
prepare  modified  installation 
procedures.  The  installation  procedures 
are  necessary  both  to  ensure  that  the 
guards  are  modified  and  installed  the 
same  way  each  time,  and  to  allow 


NHTSA  to  duplicate  the  modification 
when  conducting  compliance  testing. 
The  original  guard  manufacturer's 
installation  instructions  may  provide  for 
some  flexibility  in  the  installation.  For 
example,  they  may  specify  that  a  certain 
kind  of  spacer  may  be  used  to  achieve 
a  proper  fit,  or  that  a  doubler  plate  be 
installed  if  the  thickness  of  the  chassis 
is  below  a  certain  amount.  However, 
NHTSA  may  employ  any  of  the 
installation  options  provided  to  the 
vehicle  manufacturer  when  subjecting  a 
guard  to  compliance  testing.  Any  test 
failure  of  a  properly  installed  guard  will 
represent  noncompliance  by  the  guard 
manufacturer. 

7.  Compliance  Test  Requirements  ■and 
Procedures 

a.  Dynamic  Versus  Static  Testing. 
Several  commenters,  including 
Advocates,  urged  that  NHTSA  require 
that  the  guards  be  tested  dynamically, 
that  is,  by  crashing  cars  into  the  rear  of 
trailers  equipped  with  the  rear  impact 
guard.  The  agency  agrees  that  dynamic 
testing  more  closely  simulates  the 
conditions  in  which  underride  crashes 
occur  in  the  real  world  than  the  quasi- 
static  testing  does.  However,  dynamic 
testing  is  also  far  more  expensive.  To 
test  one  guard/trailer  combination  with 
a  dynamic  test  for  strength  and  energy 
absorption  would  entail  total  test  costs 
of  approximately  $30,000. 

Dynamic  tests  would  be  so  expensive 
that  specifying  such  testing  of  trailers 
could  raise  practicability  concerns 
regarding  those  trailer  manufacturers 
that  are  small  businesses.  A  requirement 
based  on  such  tests  would  place  these 
small  manufacturers,  which  are 
numerous,  at  a  competitive 
disadvantage,  relative  to  larger 
companies,  and  would  represent  a 
significant  financial  burden. 

Quasi-static  tests  provide  similar 
information  far  more  economically  than 
dynamic  tests.  The  VRTC  research 
project  demonstrated  that  quasi-static 
testing  generates  similar  forces  to  those 
generated  in  an  actual  crash  test,  albeit 
at  a  slower  rate.  The  project  also 
demonstrated  that  guards  only  ten 
percent  stronger  than  the  minimum 
level  of  strength  necessary  to  pass  quasi- 
static  test  requirements  performed 
adequately  in  dynamic  tests.  The  quasi- 
static  compliance  test  for  a  single  guard 
at  VRTC  cost  only  about  $3,500.  Based 
on  the  foregoing  and  the  discussion  in 
the  section  above  on  separate  equipment 
and  vehicle  standards,  the  agency 
believes  that  dynamic  testing  of 
underride  guards  is  unnecessary  and 
overly  expensive.  NHTSA  further 
believes  that  quasi-static  testing  is 
adequate  to  ensure  the  manufacture  of 


safe  and  effective  rear  impact  guards 
and  that  it  will  do  so  at  a  far  lower  cost. 
Therefore,  the  quasi-static  testing 
procedure  has  been  retained  in  the  final 
rule. 

Some  commenters  commented  on  the 
definition  of  "rigid  test  fixture."  The 
TTMA  assumes  that  a  trailer  can  be 
used  as  a  rigid  test  fixture,  and  other 
commenters  urged  that  testing  be 
permitted  on  trailers.  The  Institute  for 
Injury  Reduction  commented  that  the 
terms  "sufficiently  large," 
"appropriately  configured,"  and  "no 
significant  amount  of  energy"  in  the 
definition  of  rigid  test  fixture  are  vague, 
imprecise,  ambiguous  and  in  no  way 
"stated  in  objective  terms." 

NHTSA  notes  that  a  trailer  may  meet 
the  equipment  standard's  definition  of  a 
rigid  test  fixture,  but  because  of  slight 
flexing  of  the  vehicle  structure,  in  other 
cases,  they  may  not  meet  this  definition. 
NHTSA  is  persuaded  that  the  benefits  of 
testing  on  trailers  outweigh  the  possible 
effect  on  testing  repeatability  and  does 
not  want  to  discourage  testing  on 
trailers  by  conducting  its  compliance 
testing  only  on  a  rigid  test  fixture.  The 
TTMA  comment  indicates  that, 
although  it  is  not  required,  some  vehicle 
manufacturers  will  conduct  quasi-static 
guard  testing  on  trailers  or  trailer 
portions.  NHTSA  sees  no  reason  why 
this  should  not  serve  as  a  basis  for 
manufacturer  certification  even  if  the 
trailer  is  not  a  rigid  test  fixture.  The  use 
of  a  trailer  would  be  desirable  because 
there  is  nothing  more  "appropriately 
configured"  for  guard  mounting  than 
the  actual  trailer  the  guard  will  be 
installed  on  and  because  the  structural 
integrity  of  the  trailer  chassis  will  also 
be  tested.  However,  caution  must  be 
exercised  to  assure  that  the  trailer  is 
secured  so  that  it  does  not  move  during 
the  test.  If  the  guard  is  mounted  to  a 
trailer,  the  trailer  chassis  will  be  secured 
so  that  there  is  no  rotation  or  translation 
of  the  trailer  tires  during  the  tests  for 
guard  strength  and  energy  absorption. 

When  conducting  compliance  testing, 
the  agency  will  give  the  guard 
manufacturer  the  option  of  designating 
testing  on  a  rigid  test  fixture  or  on  a 
trailer.  NHTSA  notes  that  it  may  test  on 
any  trailer  described  as  appropriate  in 
the  guard  manufacturer's  installation 
instructions,  even  if  the  guard 
manufacturer  based  its  certification  for 
that  trailer  not  on  actual  testing  but  on 
engineering  analysis. 

NHTSA  agrees  with  the  Institute  for 
Injury  Reduction  that  the  definition  of 
"rigid  test  fixture"  needs  a  slight 
modification.  The  reference  to  size  has 
been  eliminated  because  size  is  not 
really  as  important  as  rigidity.  However, 
it  is  not  necessary  to  define  the  amount 


of  energy  the  fixture  can  absorb, 
because,  like  the  "fixed  collision 
barrier"  defined  in  49  CFR  571.3,  the 
guards  will  be  expected  to  pass  the  test 
no  matter  how  little  energy  is  absorbed 
by  the  fixture.  Also,  the  term 
"appropriately  configured"  has  been 
clarified.  There  is  no  way  to  precisely 
define  how  the  test  fixture  will  have  to 
be  configured  because  that  will  depend 
on  the  design  of  the  guard  being  tested. 
There  may  be  a  number  of  appropriate 
configurations.  As  long  as  the  guard  can 
be  attached  to  the  test  fixture  in  the 
same  way  that  the  guard  manufacturer's 
instructions  specifies  the  guard  is  to  be 
attached  to  the  vehicle,  without  either 
modifying  the  guard  or  adding  adaptive 
parts  to  obtain  a  better  fit  between  the 
guard  and  the  fixture  in  a  way  that  is 
inconsistent  with  the  instructions,  the 
test  fixture  is  appropriately  configured. 

The  agency  had  modified  the  strength 
test  procedures  to  promote  ease  of 
testing.  Paragraph  (b)  of  S6.5  now 
requires  the  application  of  the  force  to 
the  loading  device  to  achieve  a  constant 
deflection  rate,  rather  than  a  constant 
increase  in  force,  as  proposed  in  the 
SNPRM.  In  other  words,  rather  than 
increasing  the  force  at  a  constant  rate, 
the  deflection  rate  is  required  to  be  held 
constant  and  the  force  will  wary 
depending  on  the  resistance  offered  by 
the  guard.  Specification  of  a  deflection 
rate  procedure  is  consistent  with 
existing  agency  practice.  For  example, 
the  quasi-static  compliance  tests  in 
S4(dHe)  of  Standard  No.  214,  Side 
Impact  Protection  and  SB. 3  of  Standard 
No.  216,  Roof  Crush  Resistance  utilize 
this  technique  for  force  application. 

b.  Test  Sites.  Several  commenters 
recommended  changes  in  the  language 
'specifying  the  test  sites  to  be  used 
during  the  compliance  tests.  Mr.  John 
Tomassoni  recommended  defining  the 
PI  test  site  such  that  the  "3/8  L"  lateral 
dimension  (see  Figure  1)  is  defined 
relative  to  the  side  extremities  of  the 
trailer,  as  opposed  to  the  center  of  the 
guard.  He  suggested  that  this  change 
would  account  for  newer  2,600  mm  (102 
in)  wide  trailers  which  have  a  1,270  mm 
(50  in)  longitudinal  frame  rail  span,  or 
for  any  other  width  trailer.  This 
approach,  however,  is  inconsistent  with 
a  separate  equipment  standard  because 
the  exact  width  of  the  trailer  may  not  be 
known  at  the  time  of  testing.  Moreover, 
the  requirement  that  guards  extend  to 
within  100  mm  (4  in)  of  the  side  of  the 
trailer  should  assure  that  the  Pi  site  will 
be  sufficiently  outboard  on  the  trailer, 
because  wider  guards  will  be  required 
for  wider  trailers,  and  the  Pi  location  is 
dependent  upon  guard  width. 

Mr.  Tomassoni  also  suggested  that 
S5.2.2  and  Figure  1  should  be  modified 


to  specify  that  the  vertical  center  of 
force  should  not  be  more,than  560  mm 
(22  in)  from  the  ground,  rather  than  at 
"the  horizontal  plane  that  passes 
through  the  vertical  center  of  the 
horizontal  member,"  as  proposed  in  the 
SNPRM.  Mr.  Tomassoni  indicates  that  a 
guard  with  a  horizontal  member  of  cross 
sectional  vertical  height  greater  than  100 
mm  (4  in)  would  result  in  higher  test 
points.  Higher  test  points  would  yield 
test  results  that  are  not  indicative  of  the 
guard's  effective  impact  strength  near 
the  bottom  edge,  where  force  is  likely  to 
be  concentrated  in  real  world  crashes. 
Although  it  is  not  possible  to  define  the 
test  points  relative  to  the  ground 
because  the  guard  is  not  required  to  be 
mounted  on  the  vehicle  during  testing, 
NHTSA  has  modified  the  rule  to  define 
the  test  points  relative  to  the  bottom  of 
the  guard  itself.  This  should  assure 
adequate  strength  and  energy  absorption 
at  the  level  of  likely  impact  force. 

Mr.  John  Kourik  pointed  out  that  the 
Pi  test  site  was  defined  incorrectly  in 
the  SNPRM,  although  it  was  correctly 
portrayed  in  Figure  1.  The  text  of 
S5.2.2(a)  (redesignated  S6.4(a)  in  this 
rule)  read  "3/8  of  the  transverse 
horizontal  distance  *   *   *  between  the 
*  *   *  vertical  centerline  of  the  guard 
land]  and  the  outermost  edge  *  *  *  of 
the  guard."  The  Pi  definition  has  been 
corrected  to  reflect  that  the  point  is 
located  3/8  of  the  total  guard  width 
outboard  of  the  centerline.  Mr.  Kourik 
also  suggested  that  the  four  asterisks 
showing  the  P3  test  sites  in  Figure  1  be 
reduced  to  two  asterisks.  NHTSA  has 
modified  the  figure  to  make  it  clearer 
that  there  is  only  one  P3  test  site  on 
each  side  of  the  guard,  but  that  the 
location  of  the  site  is  within  a  range 
from  the  centerline. 

The  TTMA  and  other  commenters 
suggested  broadening  the  range  of 
locations  of  the  P3  test  site  to  allow  it 
to  be  "any  point  selected  by  the 
manufacturer  *   *   *  between  14  and  25 
[rather  than  20]  inches  outboard"  of  the 
guard  centerline.  Most  new  trailers  are 
wider  than  in  the  past  with  a  frame  rail 
span  of  127  cm  (50  in),  and  the  frame 
rail  is  a  likely  chassis  structure  for  guard 
attachment.  TTMA  wanted  NHTSA  to 
conduct  the  more  demanding  100  kN 
(22,480  lb)  P3  test  near  the  attachment 
point  of  the  guard's  supports.  This  was 
NHTSA 's  general  objective  in  specifying 
the  P3  test  location,  and  this  objective 
is  furthered  by  accommodating  TTMA's 
request  in  part.  The  rule  has  been 
modified  to  provide  that  P3  is  located 
355  to  635  mm  (14  to  25  in)  from  the 
guard  centerline.  However,  NHTSA  will 
select  any  point  within  the  range  for 
compliance  testing,  rather  than  permit  a 
manufacturer  to  specify  a  single  test  site 


within  the  3.55  to  635  mm  (14  to  25  in) 
range. 

-  c.  Labeling  and  Certification.  The 
TTMA  suggested  that  affixing  a 
certification  label  is  redundant  in  those 
instances  in  which  the  guard  is 
manufactured  by  the  vehicle 
manufacturer  because  the  vehicle 
manufacturer  has  to  certify  compliance 
with  all  the  safety  .standards  anyway. 
Although  this  is  true,  allowing  some 
guard  manufacturers  to  omit  the  label 
would  be  impractical  from  an 
enforcement  standpoint,  because 
vehicle  inspectors  would  not  be  able  to 
tell  whether  the  guard  was  certified  by 
the  guard/vehicle  manufacturer  as  part 
of  the  vehicle  or  whether  the  vehicle 
manufacturer  installed  a  guard 
purchased  from  a  guard  manufacturer 
who  neglected  to  make  a  required 
certification.  Moreover,  NHTSA  does 
not  believe  that  affixing  the  label  is  a 
significant  burden.  Therefore,  the  final 
rule  retains  the  requirement  of  a 
separate  guard  certification  for  all 
guards. 

The  TTMA  also  recommended  that 
the  label  be  affixed  to  the  roadside 
vertical  supporting  member  of  the 
guard,  instead  of  the  center  of  the 
horizontal  guard  member,  to  prevent 
damage  and  abuse.  NHTSA  believes  that 
docking  and  other  routine  operations 
could  damage  the  label  if  affixed  in  the 
proposed  location.  Therefore,  the  rule 
has  been  modified  to  require  the  label 
to  be  affixed  in  a  less  vulnerable 
location.  The  rule  now  requires  the 
certification  label  to  be  placed  on  the 
forwardmost  surface  of  the  horizontal 
member  of  the  guard  at  an  offset 
location  305  mm  (12  in)  inboard  of  the 
right  side  end  of  the  guard. 

The  TTMA  also  suggested  changes  in 
the  label  format.  Specifically,  it 
recommended  that  the  letters  and 
numbers  should  be  2.5  mm  (Vaz  of  an 
inch)  high,  which  is  the  same  as  the 
trailer  certification  label,  rather  than  13 
mm  (V2  inch)  high  as  proposed  in  the 
SNPRM.  TTMA  also  asked  that  NHTSA 
require  that  the  label  be  furnished  to  the 
vehicle  manufacturer  with  a  protective 
cover  that  can  be  removed  after 
painting. 

The  agency  believes  that  the  smaller 
letters  suggested  by  i'lMA  are 
sufficiently  legible  for  inspection 
purposes,  and  has  changed  the  rule  to 
adopt  this  suggestion.  However,  market 
forces  should  determine  whether 
protective  covers  are  provided.  Vehicle 
manufacturers  will  probably  cover  the 
labels  themselves  when  painting  to 
avoid  having  their  guard  confused  with 
a  noncomplying  guard. 
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C.  Standard  for  Vehicles 
1.  Configuration  Issues 

a.  Maximum  Guard  Ground 
Clearance.  One  of  the  major  issues 
addressed  by  nearly  all  the  commenters 
was  the  maximum  ground  clearance  of 
the  horizontal  member  of  the  rear 
impact  guard.  The  SNPRM  proposed  a 
maximum  guard  height  of  560  mm  (22 
in).  Consumer  safety  groups  and  private 
citizens  generally  favored  lowering  the 
guard  to  within  405  or  460  mm  (16  or 
18  in)  of  the  ground  in  the  belief  that 
doing  so  would  provide  more  complete 
protection  for  low  profile  vehicles  such 
as  sub-compact  and  mini-compact 
passenger  cars.  Since  the  real  issue  is 
not  ground  clearance,  but  guard  height 
relative  to  the  front  structure  of 
colliding  passenger  vehicles,  some  of 
these  commenters  addressed  related 
issues  such  as  the  height  of  the  engine 
block,  hood,  and  cowl  (windshield  base) 
of  those  vehicles.  Except  for  the 
consumer  safety  groups  and  a  few 
private  citizens,  few  provided  a 
rationale  or  any  data  to  support  a  lower 
guard  height.  The  organizations  and 
private  companies  related  to  the 
trucking  industry  generally  supported  a 
560  mm  (22  in)  height,  but  offered  a 
variety  of  reasons  not  to  lower  the  guard 
further.  Most  of  their  concerns  related  to 
operational  difficulties  that  would  be 
caused  by  lower  guard  heights. 

The  consumer  safety  groups  focussed 
their  comments  on  guard  effectiveness. 
Advocates  advanced  several  reasons  for 
reducing  the  guard  height  in  order  to 
achieve  better  engagement  between  the 
guard  and  the  engine  block,  bumper, 
and  tires  of  colliding  passenger  vehicles. 
Advocates  stated  that  lower  engine 
block  heights  on  modem  automobiles, 
combined  with  the  lowering  of  the 
passenger  vehicle's  front  end  due  to 
suspension  compression  during  severe 
braking,  will  result  in  the  i-ear  impact 
guard  passing  over  the  engine  and 
engaging  only  the  hood  and  fenders  of 
most  cars.  In  addition  to  the  front  end 
lowering  caused  by  braking.  Advocates 
claim  that  additional  frontal  lowering 
will  occur  on  downgrades  due  to 
forward  weighl  transfer.  Citing  a 
random  survey  it  made  of  subcompact 
cars  and  urging  NHTSA  to  conduct  a 
more  thorough  survey,  it  said  that  no 
engine  block  is  higher  than  560  mm  (22 
in)  above  the  ground  and  bumpers  are 
in  the  430  to  535  mm  (17  to  21  in)  range. 
It  stated  that  earlier  NHTSA  data  using 
the  average  hood  height  above  the 
ground  was  misleading  because  its 
"casual"  survey  of  subcompact  hood 
front  edges  showed  none  higher  than 
635  mm  (25  in).  It  interprets  these  data 
to  mean  that  only  fender  top  and  hood 
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sheet  metal  would  be  engaged,  and 
concluded  that  air  bag  sensors  probably 
will  not  be  triggered.  Advocates  also 
maintains  that,  even  if  the  top  of  the 
engine  were  engaged,  the  underride 
guard  will  cause  the  blocks  of 
transversely-mounted  engines  used  in 
most  subcompacts  to  rotate  (roll) 
rearward,  crushing  the  car  occupant's 
legs.  Based  on  British  researt;h, 
Advocates  recommends  a  guard  height 
of  no  more  than  405  mm  (16  in),  and 
ideally  305  mm  (12  in).  Both  Advocates 
and  Mr.  Byron  Bloch,  of  Auto  Safety 
Design,  cited  the  1980  study  by 
Dynamic  Science  which  concluded  that 
the  guard  height  should  not  exceed  510 
mm  (20  in).  Mr.  Bloch  recommended  a 
height  of  405  to  460  mm  (16  to  18  in). 
CRASH  solicited  many  private  citizens 
to  send  in  petitions,  letters,  and  pre- 
printed cards  stating  that  the  guard 
height  should  be  set  at  405  mm  (16  in), 
but  none  provided  supporting  technical 
information. 

The  IIHS,  citing  the  same  studies  as 
Advocates,  urged  NHTSA  to  adopt  a 
maximum  ground  clearance  of  460  mm 
(18  in).  IIHS  is  primarily  concerned  that 
a  560  mm  (22  in)  high  guard  will 
override  car  bumpers,  thus  bypassing 
much  of  the  potential  front  end  energy 
absorption.  Other  concerns  expressed  by 
IIHS  were  late  air  bag  activation, 
braking-induced  bumper  depression  of 
two  to  100  mm  (4  in)  or  more,  and 
possible  lifting  o^  the  rear  end  of  the 
trailer  as  the  car  wedges  under  the 
guard.  IIHS  implied  that  a  460  mm  (18 
in)  requirement  is  practical,  noting  that 
one  U.S.  freight  carrier  reportedly  sets 
its  guards  at  495  mm  (19.5  in). 

IIHS  believes  NHTSA's  estimate  that 
trailers  probably  sit  50  to  75  mm  (2  to 
3  in)  lower  when  loaded  is  wrong.  IIHS 
tests  on  11  trailers  showed  the  most 
heavily  loaded  trailers  showed  only  38 
to  57  mm  (1.5  to  2.25  in)  of  depression 
with  an  average  of  28  mm  (1.1  in).  Four 
of  the  trailers  even  raised  in  the  rear, 
indicating  that  load  distribution  is 
probably  a  factor  in  determining  rear 
extremity  compression  height.  IIHS 
believes  that  modem  air  suspensions 
compensate  for  loading  depression. 
Even  if  loaded  trailers  are  depressed,  it 
believes  that  passenger  vehicles  should 
be  protected  from  partially  loaded  or 
empty  trailers,  which  it  says  are 
involved  in  29  percent  of  fatal  crashes. 
Therefore,  IIHS  urges  NHTSA  to  assume 
no  depression  of  the  trailer  bed  due  to 
loading. 

Mr.  John  Tomassoni  commented  that 
a  lower  guard  would  be  better  because 
engine  block  resistance  to  a  rigid  guard 
doesn't  start  until  460  to  610  mm  (18  to 
24  in)  behind  the  bumper.  However,  Mr. 
Tomassoni  concluded  that  a  560  mm  (22 


in)  ruquiruiaent  is  a  significant 
improvement  over  the  existing  760  mm 
(30  in)  height,  and  one  that  can  be 
implemented  with  little  or  no  difficulty. 
He  notes  that  trailers  16  meters  (m)  (53 
feet  (ft))  or  longer  are  currently  being 
equipped  with  560  mm  (22  in)  high 
guards. 

Some  municipalities  sent  comments 
in  favor  of  lower  guard  heights.  For 
example,  the  City  of  Durham,  North 
Carolina  sent  an  unsigned  resolution 
that  the  height  be  set  at  no  more  than 
460  mm  (18  in).  Its  Transportation 
Advisory  Committee  submitted  a  similar 
comment.  About  2,300  private  citizens 
recommended  a  guard  height  of  405  mm 
(16  in). 

The  industry  groups  focussed  their 
comments  relating  to  guard  height  on 
operational  restrictions  that  would 
result  from  the  reduced  "angle  of 
departure"  that  lower  ground  clearance 
would  cause.  The  angle  of  departure  is 
basically  the  acute  angle  formed  by  the 
ground  and  a  line  connecting  the  point 
where  the  rear  tires  meet  the  ground 
with  the  bottom  of  the  guard.  The  lower 
the  guard,  and  the  further  forward  the 
rear  wheels  are  positioned  relative  to 
the  guard,  the  smaller  the  departure 
angle  is,  and  therefore  the  more  likely 
the  guard  is  to  scrape  or  "hang"  on  the 
ground  when  the  trailer  mounts  a  steep 
incline.  The  problem  is  exacerbated  for 
the  longer  16  m  (53  ft)  trailers  being 
used  today,  because  they  have 
correspondingly  greater  rear  overhangs, 
and  thus  smaller  departure  angles. 
Many  trailers  have  their  rear  wheels 
mounted  on  sliding  tandems,  or  bogeys, 
that  can  be  moved  forward  or  rearward 
on  the  trailer's  frame,  depending  on  the 
load  and  the  need  for  maneuverability. 
The  further  forward  the  wheels  are,  the 
more  maneuverable  the  trailer  is  and  the 
more  the  rear  end  of  the  trailer  "swings 
out"  in  turns. 

Changes  in  the  industry  since  1981 
seem  to  have  relieved  the  concerns  of 
the  rail  industry  that  the  proposed 
ground  clearance  of  560  mm  (22  in) 
would  interfere  with  rail  car  loading 
and  unloading  operations,  in  which 
trailers  are  driven  up  steep  "circus 
ramps"  onto  flat  cars.  The  Association 
of  American  Railroads  ( AAR)  and  TTX 
Company,  a  trailer-on-flat-car  operator, 
opposed  the  1981  NPRM,  but  now 
support  the  560  mm  (22  in)  requirement 
because  there  are  few  "circus"  ramps 
still  operating.  However,  they  caution 
that  a  significantly  lower  height  would 
interfere  with  infermodal  flatcar 
operations.  TTX  asserted  that  such  a 
reduction  in  guard  clearance  could 
interfere  with  lift-on  and  lift-off 
operations  for  one  type  of  railroad  car 
(TTAX  "spin  cars")  handling  16  m  (53 


fi)  trailers.  It  added  that  there  must  be 
extra  guard  clearance  to  account  for 
loading  depression  and  bouncing.  To 
illustrate  the  potential  economic  impact 
of  lower  guard  clearance,  TTX  stated 
that  there  are  2,300  such  cars  costing 
$340  million,  which  are  only  1.8  years 
old  on  average.  TTX  estimates  that 
lowering  the  guard  clearance  could 
eliminate  75  percent  of  the  capacity  for 
14  railroads. 

In  contrast,  the  560  mm  (22  in)  guard 
height  is  still  considered  low  by  the 
portion  of  the  industry  that  transports 
trailers  in  ships.  Transamerica  Leasing, 
Inc.  recommends  that  NHTSA  conduct 
further  study  before  issuing  this  rule 
because  a  560  mm  (22  in)  high  guard 
would  scrape  loading  ramps  during  roll- 
on/roll-off  ship  loading  when  the 
wheels  are  positioned  forward  to 
provide  the  maneuverability  necessary 
in  ships.  The  American  Trucking 
Associations  (ATA)  supports  the  560 
mm  (22  in)  proposed  ground  clearance, 
but  stated  that  any  lower  clearance 
would  be  unacceptable.  It  calculates 
that  a  loaded  trailer  driven  onto  a  barge 
or  vessel,  which  it  says  have  departure 
angles  as  high  as  15  degrees,  would  drag 
the  guard  if  the  rear  axle  is  190  cm  (74.5 
in)  or  more  forward  of  the  guard.  It  said 
that  many  states  have  restrictions  on 
trailer  kingpin-to-rear-  axle  distances 
that  result  in  a  245  to  275  cm  (96  to  108 
in)  rear-wheel-to-guard  distance  on  16 
m  (53  ft)  trailers.  It  concludes  that  these 
trailers'  guards  would  hang  on  such 
vessel  loading  ramps  or  on  any  20 
percent  grade.  It  finds  the  560  mm  (22 
in)  clearance  acceptable  only  because  16 
m  (53  ft)  trailers  are  rarely  used  on 
vessels,  and  because  20  percent  grades 
are  rare.  The  Truck  Maintenance 
Council  of  the  ATA  recommends  a 
guard  clearance  of  560  mm  (22  in)  for 
general  freight  equipment.  According  to 
Mr.  Robert  Crail,  a  b^ailer  designer  and 
manufacturer,  the  proposed  560  mm  (22 
in)  height  is  acceptable  because, 
although  many  trailers  are  still  driven 
into  ships  rather  than  being  crane 
loaded,  vessel  owners  can  adjust  their 
ramps,  and  because  it  is  compatible 
with  the  dimensions  established  by  the 
tmcking  industry  and  loading  dock 
restraint  device  manufacturers.  Ford 
Motor  Company  had  no  specific  data, 
but  is  concerned  that  560  mm  (22  in) 
may  be  inadequate  ground  clearance  for 
loading  and  unloading  of  long  trailers  in 
trains  or  ships.  Ford  also  noted  that 
some  single  unit  trucks  are  equipped 
with  kneel-down  air  suspensions  to 
facilitate  loading  and  unloading,  which 
Ford  .says  are  incompatible  with  a  560 
mm  (22  in)  high  guard. 

Even  outside  the  context  of 
intermodal  loading  and  unloading 


operations,  some  commenters  were 
concerned  about  the  reduced  departure 
angle  that  a  560  mm  (22  in)  high  guard 
would  create.  The  National  Solid  Waste 
Management  Association  (NSWMA) 
emphasized  the  importance  of 
maneuverability  for  sanitation  trucks  in 
negotiating  driveways  and  backing  into 
tight  places.  It  estimated  that  a  560  mm 
(22  in)  guard  mounted  flush  with  the 
rear  extremity  of  a  sanitation  truck 
would  have  a  departure  angle  of  only  9 
degrees,  which  it  says  is  typical  of  many 
driveway  entrances.  Although  it  appears 
that  many  of  the  trucks  NSWMA  is 
concerned  with  are  single  unit  trucks 
that  are  excluded  from  the  rule, 
NSWMA  is  also  concemed  about  the 
guards  getting  hung  up  on  the  ground 
when  the  trailers  are  taken  off-road  onto 
the  soft,  unpaved,  uneven  roads  at 
landfills  and  construction  sites. 

One  additional  industry  concern  is 
engagement  of  the  guard  with  "dock 
locks."  When  trailers  back  up  to  loading 
docks,  these  devices  engage  the 
underride  guard  to  keep  the  trailer  firom 
moving  away  from  the  loading  docks  as 
forklifts  repeatedly  travel  across  the  rear 
door  sill.  Transamerica  Leasing  believes 
that  the  560  mm  (22  in)  high  guards  may 
interfere  with  "dock  lock"  engagement 
arms.  Yellow  Freight  System  states  that 
thousands  of  dock  locks  have  been 
installed  according  to  the  560  mm  (22 
in)  guard  height  recommended  by  the 
Maintenance  Council  of  the  ATA,  and 
urges  NHTSA  not  to  change  now. 
However,  Rite  Hite  Corporation,  a 
manufacturer  of  dock  locks,  submitted 
information  indicating  that  dock  locks 
can  accommodate  guard  heights 
between  355  and  760  mm  (14  and  30 
in). 

One  industry  group  endorsed  a  lower 
guard  height.  The  AFL-CIO  Teamsters 
Union  suggested  that  NHTSA  could 
require  a  ground  clearance  lover  than 
560  mm  (22  in)  because  auto  carriers 
and  UPS  trailer  Heets  have  reported  no 
problems  with  lower  guard  heights.  It 
also  observed  that  16  m  (53  ft)  trailer^ 
in  many  states  have  no  problem  using 
560  mm  (22  in)  guards. 

The  question  of  proper  guard  ground 
clearance  involves  a  balancing  of  the 
effectiveness  of  the  guard  in  providing 
protection  against  PCI  against  the  cost 
and  operational  restrictions  that  lower 
guard  heights  could  impose  on  the 
industry. 

The  effectiveness  of  the  guards  is  a 
primary  consideration.  Regarding 
Advocates'  survey  of  bumper  and  hood 
heights  on  compact  and  subcompact 
cars,  NHTSA  conducted  a  similar 
survey  of  engine  block  height  and  front 
end  profile  of  a  sample  of  40  vehicles. 
The  results  of  this  survey  were 


summarized  in  the  agency's  Truck 
Underride  Report  to  Congress,  dated 
November,  1993.  The  NHTSA  survey 
showed  that  the  height  of  the  top  of  the 
engine  block  was  between  660  and  790 
mm  (26  and  31  in),  with  an  average 
height  of  840  mm  (28  in).  The  hood 
leading  edge  in  NHTSA's  survey 
averaged  about  685  mm  (27  in)  and  the 
lower  edge  of  the  windshield  frame 
averaged  about  840  mm  (33  in).  The 
agency  is  not  aware  of  the  basis  upon 
which  Advocates  selected  the  cars  for 
its  survey,  but  NHTSA's  survey  was 
targeted  preferentially  at  cars  with  the 
lowest  front  end  profile.  Since  NHTSA's 
average  heights  were  higher  than  those 
obtained  by  Advocates,  NHTSA  has  no 
explanation  for  the  discrepancy,  unless 
the  survey  methodologies  were 
different.  Hood  heights  have  been 
getting  lower  over  the  past  few  years, 
but  that  trend  may  have  stopped  in  the 
last  two  years.  NHTSA  believes  that  the 
average  hood  heights  in  its  survey  are 
representative  of  the  anticipated 
dimensions  for  new  passenger  vehicles 
5  to  10  years  in  the  future.  NHTSA 
concludes  from  the  VRTC  test  results 
that  a  255  to  305  mm  (10  to  12  in) 
overlap  between  the  guard  bottom  and 
the  lower  edge  of  the  windshield  will 
ensure  adequate  structural  engagement 
with  the  guard  for  the  vast  majority  of 
compact  and  subcompact  cars. 

NHTSA  agrees  with  IIHS  that  a  guard 
560  mm  (22  in)  high  will  override  most 
bumpers,  but  disagrees  that  bypassing 
the  bumper  sacrifices  much  of  the 
potential  front  end  energy  absorption 
capability.  The  bumper  is  designed  to 
prevent  cosmetic  damage  in  low  speed 
crashes  (less  than  16  kph,  or  10  mph) 
and  provides  only  a  small  portion  of  the 
energy  absorption  by  a  car  crashing  at 
higher  speeds.  The  bumper  is  mounted 
to  the  frontal  crash  energy  management 
components  which  extend  rearward  and 
upward  to  the  rearmost  section  of  the 
engine  compartment.  These  components 
will  be  adequately  engaged  by  the  rear 
impact  guard  during  a  collision. 
Regarding  IIHS's  contention  that 
NHTSA  should  assume  no  loading- 
induced  depression  of  the  trailer  bed, 
NHTSA  has  not  made  such  an 
assumption.  The  final  rule  regulates  the 
guard  height  only  when  the  trailers  are 
unloaded,  and  the  560  mm  (22  in)  guard 
height  was  adequate  in  NHTSA's  VRTC 
tests. 

The  agency  conducted  seven  full  scale 
crash  tests  with  the  proposed  guard  in 
the  course  of  the  recent  research  project, 
using  two  types  of  subcompact  and  two 
types  of  compact  cars.  These  vehicles 
were  representative  of  average  hood  and 
engine  heights  for  cars  in  those  size 
classes.  The  minimally  compliant  rear 
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impact  guard  was  set  560  mm  (22  in) 
above  the  ground.  During  these  tests,  the 
cars  had  their  front  ends  depressed  to 
simulate  the  lowering  that  would  be 
experienced  during  heavy  braking,  but 
the  guard  was  not  depressed  to  a  level 
below  the  minimum  clearance,  as  it 
might  be  if  the  trailer  were  loaded.  In 
some  sense,  therefore,  these  tests 
represented  a  "worst  case  scenario" 
with  regard  to  guard  height.  In  each  test, 
the  air  bags  were  fully  deployed  before 
dummy  contact  and  the  deceleration 
readings  were  much  better  than  the 
minimum  requirements  in  Standard  No. 
208,  Occupant  Crash  Protection.  When 
there  was  no  guard  attachment  failure, 
they  adequately  engaged  the  structure  of 
each  car  and  prevented  PCI.  There  was 
little  movement  of  the  engine  and  no 
contact  between  the  engine  and  fire 
wall.  The  transversely  mounted  engines 
did  not  rotate  substantially,  and  none  of 
the  dummies  legs  were  crushed. 
Therefore,  based  on  the  docket 
comments,  the  recently  completed  crash 
tests,  and  the  assessment  of  late  model 
passenger  vehicle  frontal  structure 
characteristics,  NHTSA  concludes  that 
the  560  mm  (22  in)  maximum  guard 
ground  clearance  is  adequate  to  engage 
the  frontal  crash  energy  management 
structure  of  most  subcompact  and 
compact  cars. 

Although  some  small  sectors  of  the 
industry  may  be  affected,  NHTSA  does 
not  believe  that  there  will  be  any 
insurmountable  problems  with  a  560 
mm  (22  in)  guard  height.  Several  states 
have  required  560  mm  (22  in)  maximum 
guard  ground  clearances  in  conjunction 
with  the  passage  of  laws  allowing  16  m 
(53  ft)  trailers.  NHTSA  contacted  several 
distributorships/dealerships  that  sell 
heavy  trailers  in  excess  of  15  m  (50  ft) 
in  length  to  the  trucking  industry  and 
was  unable  to  obtain  information 
documenting  substantial  operational 
problems  due  to  guard  ground 
clearances  of  560  mm  (22  in)  or  less. 
The  AFL-CIO  Teamsters  Union  did  not 
give  NHTSA  enough  information  about 
the  operating  environment  of  Carolina 
Freight  Qirriers  Corporation,  the 
trucking  company  that  sets  its  guards  at 
495  mm  (19.5  in),  to  determine  why 
they  have  not  experienced  the  problems 
that  the  other  commenters  expect  with 
guards  lower  than  560  mm  (22  in). 

NHTSA  does  not  believe  that  the 
number  of  trailers  involved  in  ship  roll- 
on/roll-off  and  trailer-on- flat-car  circus 
ramp  operations  is  signiHcant.  TTMA 
data  indicate  that  less  than  5  percent  of 
trailers  in  the  U.S.  are  ever  transported 
by  ship  or  barge,  and  that  between  one 
and  less  than  ten  percent  of  new  trailers 
are  produced  for  trailer-on-flat-car  use. 
Modifications  of  may  solve  these 


problems.  Most  of  the  vehicles  in  the 
waste  services  fleet  mentioned  by 
NSWMA  are  single  unit  trucks  excluded 
from  the  rule.  However,  in  those  few 
cases  where  there  are  still  problems, 
movable  or  adjustable  guards  may  be 
needed. 

There  is  adequate  evidence  in  the 
comments  to  conclude  that  requiring  a 
guard  height  lower  than  560  mm  (22  in) 
would  cause  an  undue  burden  on  the 
industry.  Of  particular  concern  are  the 
comments  of  ATA,  TTX,  AAR,  and 
Transamerica  Leasing,  indicating  that 
any  height  below  560  mm  (22  in)  will 
cause  interference  in  intermodal 
operations.  Moreover,  a  lower  height 
will  increase  the  probability  that  the 
guard  will  scrape  or  snag  during  normal 
vehicle  operations  and  be  damaged  as  a 
result.  Therefore,  because  the  560  mm 
(22  in)  maximum  ground  clearance 
proposed  in  the  SNPRM  appears  to  be 
the  lowest  height  that  provides  adequate 
effectiveness  without  imposing  an 
undue  burden,  it  has  been  retained  in 
the  final  rule.  The  agency  notes  that 
guards  may  be  mounted  with  less  than 
the  maximum  allowable  ground 

b.  Gnard  Width.  The  SNPRM 
proposed  that  the  horizontal  member  of 
the  guard  be  required  to  extend  across 
the  width  of  the  trailer  to  within  100 
mm  (4  in)  of  the  side  extremities,  but 
not  outboard  of  the  side  extremities. 
Advocates  commented  that  the  100  mm 
(4  in)  allowance  appeared  arbitrary, 
based  on  the  rulemaking  record,  but  did 
not  actually  suggest  that  the  guard 
should  extend  fully  to  the  side 
extremities  of  the  trailer.  The  AFL-CIO 
Teamsters  Union  indicated  that  it  fully 
supports  the  SNPRM's  100  mm  (4  in) 
allowance,  while  noting  much  anecdotal 
information  from  drivers  about  the 
importance  of  a  "full  width"  guard, 
especially  for  crashes  that  occur  at  an 
angle  to  the  rear  of  the  trailer. 

NHTSA  notes  that  there  is  no 
requirement  of  a  100  mm  (4  in)  inset. 
Vehicle  manufacturers  are  permitted  to 
install  guards  extending  the  full  width 
of  the  trailer.  However,  the  100  mm  (4 
in)  allowance  gives  trailer  and  guard 
manufacturers  some  flexibility  in 
choosing  and  providing  guards,  without 
sacrificing  safety  or  effectiveness.  From 
the  perspective  of  guard  effectiveness,  it 
is  doubtful  that  the  extra  lateral 
coverage  would  significantly  increase 
the  strength  of  the  guard  at  its 
extremities  or  its  ability  to  protect 
passengers  in  an  offset  collision. 

In  fact,  a  100  mm  (4  in)  inset  would 
decrease  the  previously  mentioned 
"hooking"  potential  during  sharp  turns 
of  the  trailer  and  provide  more 
clearance  in  certain  passing  situations. 


The  Florida  Department  of 
Transportation  and  the  TTMA 
recommended  allowing  rounded  guard 
ends  to  alleviate  this  potential  problem, 
but  NHTSA  notes  that  a  100  mm  (4  in) 
inset  on  an  unrounded  guard  will 
partially  accomplish  the  same  goal.  As 
discussed  above  in  the  section  on  shape 
of  the  horizontal  cross  member, 
pursuant  to  the  TTMA's  suggestion 
NHTSA  has  modified  the  rule  to  allow 
rounded  corners  on  guards  to  begin 
curving  at  a  point  255  mm  (10  in) 
inboard  of  the  edges  of  the  vehicle, 
while  retaining  the  100  mm  (4  in) 
requirement  for  straight  guards.  Curved 
guards  still  have  to  meet  the  other 
requirements  of  the  vehicle  standard 
(i.e.,  extend  to  within  100  mm,  or  4  in, 
of  the  side  extremity).  This  modification 
merely  removes  for  the  curved  portion 
of  the  guard  the  requirement  that  the 
bottom  of  the  horizontal  member  be 
within  560  mm  (22  in)  of  the  ground,  in 
the  case  of  upward  curving  guards,  and 
the  requirement  that  the  rear  surface  of 
the  horizontal  member  be  within  305 
mm  (12  in)  of  the  vehicle  rear  extremity, 
in  the  case  of  forward  curving  guards. 

c.  Specification  of  the  Rear  Extremity. 
Some  commenters  requested  that 
NHTSA  modify  the  proposed  definition 
of  "rear  extremity"  to  take  into  account 
vehicles  with  high  protrusions  in  the 
rear.  The  SNPRM  defined  the  rear 
extremity  as  the  rearmost  point  of  the 
vehicle  that  is  located  560  mm  (22  in) 
or  more  above  the  ground.  The 
specification  of  the  rear  extremity  is 
important  because  the  SNPRM  also 
requires  that  the  rear  impact  guard  be 
located  no  more  than  305  mm  (12  in) 
forward  of  the  rear  extremity  of  the 
vehicle.  Some  trailers  and  semitrailers, 
such  as  hopper  trailers  with  V-shaped 
bins  and  trailers  with  liftgates  or 
refrigerator  units  in  the  upper  rear,  are 
shaped  such  that  the  rear  extremity  of' 
the  vehicle  is  located  well  above  the 
road  surface.  These  protrusions  do  not 
present  a  danger  of  PCI  because  they  are 
located  well  above  the  roof  line  of  most 
passenger  vehicles.  Yet,  applying  the 
rear  extremity  definition  in  the  SNPRM, 
a  rear  impact  guard  would  have  to  be 
mounted  such  that  it  extends  rearward 
from  the  base  of  the  trailer  to  a  position 
within  305  mm  (12  in)  of  the  back  of  the 
high  protrusion.  Such  an  extended 
guard  might  pose  a  safety  hazard  as  well 
as  operational  difficulties. 

Several  manufacturers  of  vehicles 
with  high  rear  end  overhang 
recommended  alternative  definitions  of 
"rear  extremity"  that  excluded  portions 
of  the  trailer  rear  that  were  high  enough 
to  clear  the  roofs  of  passenger  vehicles. 
The  TTMA  and  the  ATA  recommended 
that  vehicle  structure  with  a  ground 


clearance  of  1,680  mm  (66  in)  or  more 
be  excluded  from  the  definition  of  rear 
extremity.  NSWMA  recommended 
excluding  that  portion  of  the  rear  of  the 
vehicle  located  1,520  mm  (60  in)  or 
more  above  the  ground. 

The  agency  acllcnow  ledges  the 
potential  problem  with  the  proposed 
specifications  and  believes  that 
redefining  the  rear  extremity  to 
accommodate  these  vehicles  is  possible 
without  reducing  rear  impact  guard 
effectiveness  or  creating  new  safety 
hazards.  NHTSA  contacted  officials 
from  TTMA  and  ATA  to  obtain  more 
information  about  the  current  number 
and  future  production  plans  for  vehicles 
of  this  type.  According  to  TTMA,  these 
are  mostly  highly  specialized  vehicles 
and  the  high  overhang  often  consists  of 
equipment  such  as  cranes  in  addition  to 
"bubble  door"  type  container  trailers. 
TTMA  estimates  that  these  vehicles 
constitute  less  than  one  percent  of  the 
annual  trailer  and  semitrailer 
production  and  there  is  no  trend  toward 
increasing  the  numbers  substantially. 
ATA  also  estimated  that  the  number  of 
vehicles  produced  annually  with  high 
rear  overhanging  structure  represents 
less  than  5  percent  of  the  total  annual 
production  of  trailers  and  semitrailers. 
ATA  did  not  provide  information  on  the 
future  trend  of  production  of  these 
vehicles,  but  indicated  that  the  number 
has  been  fairly  constant  in  the  recent 
past  with  new  vehicles  brought  into 
service  primarily  to  replace  vehicles 
going  out  of  service. 

The  NSWMA  recommended  that  the 
rule  specifically  state  that,  for  roll-off/ 
hoist  type  trailers,  the  containers  on  the 
hoist  frame  be  considered  as  part  of  the 
load  and  not  as  part  of  the  vehicle  for 
purposes  of  rear  extremity  specification. 
It  suggests  that  the  rearmost  part  of  the 
hoist  frame  should  be  considered  the 
rear  extremity.  Containers  extend  up  to 
1.5  m  (5  ft)  rearward  from  the  end  of  the 
hoist  frame. 

The  agency  has  decided  to  revise  the 
SNPRM's  definition  of  "rear  extremity" 
to  limit  its  ambit  to  the  portion  of  the 
vehicle's  rear  located  between  a  lower 
and  upper  height  limit.  The  lower  limit 
specification  remains  unchanged  at  560 
mm  (22  in)  (that  is,  guard  ground 
clearance).  An  upper  limit  for  the  area 
in  which  the  rear  extremity  is  located 
has  been  specified  at  1,900  mm  (75  in) 
above  the  ground  surface  for  purposes  of 
the  vehicle  standard.  The  portion  of  the 
rear  of  the  trailer  that  is  located  in  the 
same  horizontal  planes  as  a  passenger 
vehicle  windshield  is  the  critical  area 
for  rear  underride  protection.  This  is 
between  760  mm  and  1,900  mm  (30  and 
75  in)  above  the  ground  for  almost  all 
passenger  cars,  vans,  and  light  trucks. 


With  regard  to  roU-on/hoist  type 
trailers,  the  agency  agrees  with  NSWMA 
that  there  would  be  numerous 
regulatory  problems  involved  in 
considering  the  containers  to  be  part  of 
the  vehicle,  rather  than  part  of  the  load. 
Although  the  containers  may  extend 
beyond  the  end  of  the  vehicle  and  are 
capable  of  causing  PCI  just  like  the  rear 
end  of  a  trailer,  they  are  not  part  of  a 
new  vehicle  as  manufactured.  Further, 
the  boxes,  tanks,  and  other  specialty 
containers  are  manufactured, 
maintained,  and  in  many  cases  owned 
separately  from  the  vehicle.  NHTSA  has 
no  authority  to  regulate  vehicle  loads 
under  49  U.S.C.  Chapter  301. 

While  NHTSA  cannot  require  guards 
on  the  container  on  roll-on/hoist  type 
trailers,  it  can  require  guards  on  the  rear 
of  the  trailer  that  carries  it.  If  the  vehicle 
is  designed  to  carry  containers  that  do 
not  extend  appreciably  beyond  the  rear 
of  the  vehicles,  the  agency  sees  no  basis 
for  excluding  it.  Casual  observations 
indicate  that  the  containers  do  not 
usually  extend  beyond  the  rear  of  the 
vehicle,  so  these  trailers  are  required  to 
have  guards.  The  rear  extremity  will  be 
determined  without  the  container. 

d.  Distance  between  the  Guard  Rear 
Surface  and  the  Vehicle  Rear  Extremity. 
Several  commenters  urged  NHTSA  to 
change  the  requirement  proposed  in  the 
SNPRM  that  the  guard's  horizontal 
member  be  mounted  not  more  than  305 
mm  (12  in)  forward  of  the  rear  extremity 
of  the  trailer  and  not  rearward  of  the 
rear  extremity.  The  distance  between 
the  guard  and  the  trailer  rear  extremity 
is  significant  because  the  sooner  the 
passenger  vehicle  engages  the  underride 
guard,  the  farther  its  occupant 
compartment  will  be  from  the  rear  of  the 
trailer  when  the  guard  is  engaged,  and 
the  better  the  chance  that  the  passenger 
vehicle  will  stop  short  of  PCI. 

Some  commenters  thought  that 
NHTSA  should  allow  the  guard's 
horizontal  member  to  extend  rearward 
of  the  rear  extremity.  Mr.  John 
Tomassoni  stated  that  he  saw  no  good 
safety  reason  for  restricting  rear 
extension,  since  it  is  beneficial  for 
preventing  PCI.  The  TTMA  also  saw  no 
reason  why  the  guard  should  not  be 
located  rearward  of  the  rear  extremity. 
It  also  suggested  a  change  in  the 
language  of  S5.1.3  that  makes  it  clear 
that,  even  above  560  mm  (22  in)  the 
guard  cannot  be  more  than  305  mm  (12 
in)  from  the  rear  extremity  of  the 
vehicle. 

The  Rite  Hite  Corporation  stated  that, 
for  dock  locks  to  function,  there  must  be 
no  more  than  230  mm  (9  in)  between  the 
rear  extremity  and  the  guard.  It  is 
concerned  that  the  305  mm  (12  in) 


allowance  will  render  the  dock  locks 
useless. 

NHTSA  notes  that  the  305  mm  (12  in) 
allowance  is  not  a  minimum,  but  a 
maximum  requirement.  Casual 
observations  by  the  agency  indicate  that 
nearly  all  trailers  currently  have  their 
guards  mounted  flush  with  the  rear 
extremity  of  the  trailers.  This  practice  is 
also  specified  as  the  recommended 
practice  in  the  ATA  Maintenance 
Council  guidance  (RP  707).  It  is  also  the 
configuration  most  compatible  with 
dock  locking  mechanisms.  Based  upon 
the  TTMA's  comment  relating  to 
mounting  rearward  of  the  rear 
extremity,  the  industry  appears  to  be  in 
favor  of  mounting  as  far  rearward  as 
possible.  Therefore,  NHTSA  believes 
that  trailer  manufacturers  will  continue 
to  mount  guards  flush  with  the  rear 
extremity  of  the  vehicle. 

The  main  incentive  to  change  the 
prevailing  practice  relates  to  the  smaller 
departure  angle  that  will  be  created  by 
lowering  the  maximum  guard  ground 
clearance  from  760  mm  to  560  mm  (30 
to  22  in).  Moving  the  guard  305  mm  (12 
in)  forward  will  slightly  increase  the 
departure  angle.  However,  nothing  in 
this  rule  increases  that  existing 
incentive.  Therefore,  the  agency  does 
not  expect  that  a  305  mm  (12  in) 
allowance  would  have  any  effect  on 
prevailing  practice.  Further,  NHTSA 
does  not  believe  the  benefit  of  moving 
the  guard  forward  would  be  very 
significant.  Nevertheless,  the  agency 
had  modified  the  requirement  in  section 
5.1.3.  for  guard  rear  surface  location,  or 
ofT-set,  to  state  that  the  guard  should  be 
mounted  as  close  as  practical  to  the  rear 
extremity  of  the  vehicle.  This  will 
prevent  vehicle  manufacturers  from 
mounting  the  guard  with  up  to  305  mm 
(12  in)  of  forward  off-set  from  the  rear 
extremity  of  the  vehicle  unless  the  off- 
set is  necessary  and  not  merely 
convenient.  It  should  be  noted  that  the 
requirement  to  mount  the  guard  as  close 
to  the  rear  extremity  as  practical  is 
identical  to  the  requirements  of  ECE 
Regulation  58. 

NHTSA  agrees  that  having  the 
horizontal  member  of  the  guard 
positioned  rearward  of  the  rear 
extremity  would  be  beneficial  for 
preventing  PCI  in  the  event  of  a  crash. 
Some  meritorious  guard  designs,  such 
as  the  Quinton-Hazel  hydraulic  energy 
absorbing  guard  and  the  Hope  rearguard 
underrun  device,  utilize  horizontal 
members  that  are  hinged  so  that  they  are 
angled  down  and  slightly  rearward  from 
the  rear  of  the  trailer.  This  rearward 
positioning  enables  the  guard  to  engage 
a  striking  vehicle  at  a  greater  distance 
from  the  rear  extremity  and  gives  the 
guard  a  greater  distance  to  swing 
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forward  and  "ride  down"  fhfi  finprgy  of 
the  striking  vehicle  before  PCI  occurs.  If 
vehicle  manufacturers  want  to  provide 
this  extra  measure  of  sa.fety.  this  agency 
will  not  discourage  it,  as  long  as  vehicle 
manufacturers  consider  State  laws 
governing  overall  combination  truck 
length.  However,  NHTSA  does  not  want 
to  require  rearward  positioning  because 
this  configuration  exacerbates  the 
previously  mentioned  potential  for 
"hooking"  adjacent  vehicles  during 
sharp  trailer  turns  and  in  other 
situations.  Therefore,  NHTSA  has 
removed  the  SNPRM's  prohibition  on 
positioning  the  horizontal  member 
rearward  of  the  rear  extremity.  The  new 
requirement  that  the  member  be  as  close 
to  the  rear  extremity  as  practicalis 
limited  so  that  it  does  not  prohibit 
mounting  rearward  of  the  rear 
extremity. 

Advocates  stated  that  NHTSA  has  no 
data  to  support  the  305  mm  (12  in) 
allowance  because  all  crash  tests  were 
done  with  guards  positioned  at  the  very 
rear  of  the  trailer,  thus  implying  that 
testing  in  the  forward-mounted  position 
is  required  to  support  the  allowance. 

Even  though  tne  crash  tests  conducted 
by  NHTSA  had  the  rear  impact  guards 
mounted  in  the  usual  position,  flush 
with  the  rear  of  the  trailer.  NHTSA  has 
used  a  simple  mathematical  calculation 
to  determine  whether,  and  to  what 
extent,  PCI  would  have  occurred  if  the 
guard  had  been  mounted  305  mm  (12 
in)  forward  of  the  rear  extremity  (see 
VRTC  report  "Heavy  Truck  Rear 
Underride  Protection,"  June,  1993. 
DC)T-HS-808-081}.  The  agency 
assumed  that  if  the  guard  had  been 
mounted  305  mm  (12  in)  farther 
forward,  the  car's  occupant 
compartment  would  have  come  to  a  rest 
305  mm  (12  in)  closer  to  the  rear  of  the 
trailer  after  the  crash.  There  is  no  reason 
to  expect  that  the  guards  would  have 
performed  more  poorly  if  mounted 
further  forward  in  the  305  mm  (12  in) 
zone  at  the  rear  of  the  trailer.  Therefore, 
there  is  no  need,  as  Advocates  suggests, 
to  mount  the  guards  at  the  "worst  case" 
forwardmost  point  for  testing  purposes. 
In  any  case,  the  new  requirement  to 
mount  the  guards  as  close  to  the  rear 
extremity  as  possible  minimizes  the 
number  of  trailers  with  guards  mounted 
forward  of  the  rear  extremity. 

Mr.  Byron  Bloch  recommended  that 
the  guard  should  be  located  no  more 
than  150  mm  (6  in)  forward  of  the  rear 
extremity  instead  of  305  mm  (12  in).  He 
said  that  the  150  mm  (6  in)  gained  could 
be  used  to  make  the  guard  more 
effective,  by  permitting  the  guard  to  . 
absorb  more  energy  by  utilizing  a  255 
mm  (10  in)  stroke  rather  than  the 
proposed  125  mm  (5  in)  stroke.  He 


stated  that  this  would  allow  the 
manufacturers  greater  flexibility  in 
choosing  an  energy  absorbing  type  of 
guard. 

While  it  might  be  desirable  to  have 
guards  that  absorb  an  equivalent  amount 
of  energy  over  a  greater  distance,  Mr. 
Bloch's  .suggestion  could  make  PCI  more 
likely.  NHTSA  does  not  want  to  reduce 
the  vehicle  manufacturer's  flexibility  to 
offset  the  guard  up  to  305  mm  (12  in) 
forward  of  the  rear  of  the  trailer.  If  the 
agency  permitted  a  greater  stroke  for 
guards  designed  to  be  mounted  closer  to 
the  rear  extremity,  it  would  be  difficult 
to  control  where  these  guards  are 
actually  mounted.  If  mounted  too  far 
forward  within  the  permitted  offset, 
they  would  allow  excessive  penetration 
under  the  trailer.  NHTSA  is  also 
concerned  that  guards  with  a  greater 
amount  of  stroke  will  pivot  at  the 
vehicle  chassis,  causing  the  horizontal 
member  of  the  guard  to  rotate  up  until 
it  no  longer  engages  substantial  striking 
vehicle  structure  of  lower  profde 
vehicles.  This  also  would  make  PCI 
more  likely. 

2.  Exclusions 

The  SNPRM  excluded  certain 
categories  of  vehicles  from  the 
requirement  for  rear  impact  guards. 
These  categories  were:  Single  unit 
trucks  (also  referred  to  as  "straight 
body"  because  they  are  unarticulated); 
truck  tractors;  pole  trailers;  low  chassis 
trailers;  special  purpose  vehicles;  and 
wheels-back  vehicles. 

Almost  every  comment  addressed  one 
or  more  of  these  exclusions.  The 
consumer  safety  groups  and  most  of  the 
comments  from  the  general  public  were 
especially  opposed  to  the  exclusion  for 
single  unit  trucks.  The  consumer  groups 
were  also  opposed  to  the  exclusion  for 
wheels  back  vehicles.  There  was  little 
opposition  from  the  consumer  safety 
groups  or  the  public  to  the  exclusion  for 
special  purpose  vehicles.  Industry 
groups  generally  supported  all  the 
exclusions.  Many  industry  groups  and 
equipment  manufacturers  requested  that 
their  vehicles  be  explicitly  included  in 
the  special  purpose  vehicle  category. 
Industry  groups  also  commented  on  the 
wheels  back  vehicle  definition, 
generally  requesting  that  it  be  expanded 
to  cover  more  vehicles. 

The  comments  on  the  excluded 
vehicles  are  discussed  in  more  detail 
below.  Since  there  was  no  substantive 
comment  on  the  exclusions  for  pole 
trailers,  low  chassis  trailers,  and  truck 
tractors,  these  exclusions  are  not 
discussed. 

a.  Single  Unit  (Straight  body)  Trucks. 
NHTSA  expressly  solicited  comment  on 
the  issue  of  applicability  of  the 


proposed  nde  to  single  unit  trunks.  The 
majority  of  docket  submissions, 
including  comments  from  trade 
associations,  safety  and  consumer 
interest  groups,  and  private  citizens, 
expressed  the  opinion  that  the  proposed 
rule  should  apply  to  single  unit  trucks. 
Many  of  these  commenters  stated  that 
the  exclusion  did  not  make  sense 
because  the  underriding  passenger 
vehicle  would  not  be  any  less  at  risk  in 
striking  the  rear  end  of  a  single  unit 
truck  than  striking  the  rear  of  a  trailer. 
Advocates  said  single  unit  trucks 
account  for  about  300,000  of  the  500,000 
heavy  vehicles  produced  each  year.  IIHS 
and  Advocates  stated  that  medium  and 
heavy  duty  single  unit  trucks  account 
for  36  percent  of  all  the  vehicle  miles 
traveled  by  heavy  vehicles  and  68 
percent  of  all  non-fatal  (AIS  1-5) 
injuries  associated  with  passenger 
vehicle  impacts  with  the  rear  of  heavy 
vehicles.  CRASH'S  analysis  indicated 
that  the  number  of  fatal  accidents  in 
which  passenger  vehicles  collide  with 
the  rear  of  trailers  has  been  increasing 
at  a  rate  of  about  6  percent  per  year. 
According  to  CRASH,  rear  impacts 
involving  single  unit  trucks  have  been 
increasing  at  a  rate  of  11  percent 
annually  in  the  recent  past. 

Mr.  Robert  Crail  and  Transamerica 
Leasing  opposed  the  exclusion  because 
single  unit  truck  manufacturers  would 
be  able  to  obtain  guards  from  the  same 
places  as  trailer  manufacturers.  Mr. 
Byron  Bloch  recommended  that  single- 
unit  trucks  should  be  excluded  only  by 
exemption  petition  from  individual 
manufacturers,  and  that  if  petitions  are 
granted,  NHTSA  should  require  a 
warning  sign  on  the  truck.  The  State  of 
New  York  Attorney  General  expressed 
the  opinion  that  NHTSA  is  required  by 
the  49  U.S.C.  Chapter  301  requirement 
that  a  safety  standard  must  meet  the 
need  for  motor  vehicle  safety  to  include 
single  unit  trucks  in  this  rule,  based  on 
the  "very  modest  costs  involved."  Mr. 
John  Kourik  could  find  no  definition 
anywhere  in  NHTSA's  regulations  for 
the  term  "single  unit  truck." 

Additional  organizations 
recommending  that  the  rule  apply  to 
single  unit  trucks  include  the 
International  Brotherhood  of  Teamsters, 
the  Owner-Operator  Independent 
Drivers'  Association,  the  Specialized 
Carriers  and  Rigging  Association,  and 
the  American  Insurance  Services  Group. 
About  2,200  private  citizens  also 
recommended  that  the  rule  apply  to 
single  unit  trucks  as  well  as  trailers  and 
semitrailers. 

Mr.  John  Tomassoni  commented  that 
including  vehicles  with  a  gross  vehicle 
weight  rating  (GVWR)  of  greater  than 
14,536  kg  (10,000  lbs)  in  the  statistical 
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cost  benefit  analysis  made  the  trailers 
appear  unfairly  dangerous  because  most 
single  unit  trucks  are  in  the  low  end  of 
this  weight  range,  yet  the  larger  trucks 
can  still  cause  underride  fatalities.  He 
suggested  that  cost  effectiveness  be 
reassessed  on  the  basis  of  requiring 
guards  on  trucks  and  trailers  weighing 
greater  than  11,790  kg  (26,000  lbs).  He 
further  recommended  that  even  if  the 
single  unit  exclusion  were  retained  in 
the  final  rule,  the  rule  should  at  least 
"encourage"  manufacturers  of  single 
unit  trucks  above  9,070  kg  (20,000  lbs) 
GVWR  to  install  "upgraded"  guards. 

Manufacturers,  owners,  and  operators 
of  single  unit  trucks  supported  the 
agency  proposal  to  exclude  those 
vehicles  from  the  rulemaking.  Single 
unit  trucks  have  many  different 
configurations,  according  to  Ford  Motor 
Company  (Ford),  some  of  which  would 
make  installation  of  the  rear  impact 
protection  guard  impracticable.  For 
example,  school  buses  with  a  3,810  mm 
(150  in)  distance  from  the  rear  axle  to 
the  rear  extremity  of  the  vehicle  would 
have  their  angle  of  departure  severely 
limited  by  the  proposed  rear  impact 
protection  guard.  Ford  also  indicated 
that  there  would  be  many  questions 
concerning  guard  installation 
responsibility  because  many  units  are 
sold  without  bodies  to  secondary 
manufacturers. 

The  National  Truck  Equipment 
Association  (NTEA)  supported 
NHTSA's  proposal  to  exclude  single 
unit  trucks  from  the  guard  requirements, 
citing  the  low  rate  of  rear  end  impacts 
for  trucks  as  compared  to  trailers.  NTEA 
also  stated  that  single  unit  truck  rear 
impact  guard  installation  cost  would  be 
con.siderably  more  (up  to  $3,000  where 
custom-made  guards  are  required)  than 
the  installation  cost  for  trailers  because 
of  the  high  number  of  special  purpose 
single  unit  trucks.  It  also  said  that  single 
unit  trucks  are  often  farm  vehicles, 
dump  trucks,  and  delivery  trucks  that 
j^ravel  short  distances,  at  lower  speieds, 
generally  in  the  daytime. 

NSWMA  says  the  single  unit  truck 
exclusion  is  important  because  the 
safety  benefits  to  passenger  vehicles 
would  be  offset  by  the  increased  risk  to 
the  truck  operator  and  waste  service 
personnel  resulting  from  the  design 
restrictions  that  would  be  imposed  by 
requiring  guards  on  single  unit  trucks. 

Agency  accident  data  indicate  that 
approximately  27  percent  of  the  striking 
vehicle  occupant  fatalities  and  15.8 
percent  the  serious  injuries  (AIS  3-5)  in 
rear  end  collisions  with  heavy  vehicles 
involve  single  unit  trucks,  while  73 
percent  of  striking  vehicle  occupant 
fatalities  and  84.2  percent  of  serious 
injuries  involve  trailers  and  semitrailers. 


This  relatively  low  involvement  of 
single  unit  trucks  contrasts  sharply  with 
their  contrasts  sharply  with  their 
predominance  among  heavy  vehicles. 
Single  unit  trucks  represent  72  percent 
of  registered  heavy  vehicles.  Also,  there 
are  1.6  times  as  many  single  unit  trucks 
produced  as  there  are  trailers  and 
semitrailers  that  would  be  candidates 
(i.e.,  assuming  they  do  not  qualify  for 
some  other  exclusion)  for  underride 
protection  guards.  Therefore,  this  rule 
covers  about  28  percent  of  the  total 
vehicles  and  would  achieve  about  73 
percent  of  the  fatality  reduction 
benefits.  The  SNPRM  estimated  that 
collisions  with  single  unit  trucks 
account  for  approximately  68  percent  of 
the  total  injuries  based  on  1986  NASS 
data.  Based  on  a  reevaluation  of  the  data 
from  the  newer  General  Estimate  System 
(GES)  data  set,  NHTSA  has  revised  this 
estimate  to  about  18  percent. 

According  to  EARS  data  from  1982 
through  1992,  fatalities  resulting  from 
passenger  vehicle  collisions  with  the 
rear  of  single  unit  trucks  have  remained 
fairly  constant,  with  a  slight  increasing 
trend.  This  shows  that  single  unit  trucks 
are  not  an  increasing  problem,  as 
suggested  by  CRASH. 

NHTSA  has  concluded  that  this 
category  of  vehicles  should  not  be 
covered  by  the  rule  at  this  time.  It  may 
be  desirable  to  cover  at  least  some  single 
unit  trucks.  However,  the  agency  lacks 
sufficient  information  at  this  time  to 
deal  with  single  unit  trucks  as  it  has 
with  trailers,  i.e.,  by  excluding  from  the 
larger  group  of  single  unit  trucks  those 
subgroups  with  special  problems.  The 
agency  is  concerned  that  the  variety, 
complexity,  and  relatively  low  weight 
and  chassis  strength  of  many  single  unit 
trucks  could  require  guards  that  are 
substantially  more  costly  than  the 
guards  for  trailers  and  semitrailers.  This 
would  prevent  the  industry  from 
benefiting  from  the  economies  of  scale 
that  the  separate  equipment  and  vehicle 
standards  were  intended  to  promote. 
NHTSA  is  currently  conducting  a  study 
of  the  single  unit  truck  production  to 
see  if  there  are  groups  of  single  unit 
trucks  that,  like  trailers,  could  be  fitted 
with  rear  impact  guards  without 
excessive  costs. 

The  vast  majority  of  heavy  truck 
striking  vehicle  occupant  fatalities  (73 
percent)  and  injuries  (84.2  percent) 
involve  collisions  with  the  rear  ends  of 
trailers  and  semitrailers.  Therefore, 
NHTSA  can  capture  most  of  the  benefits 
from  rear  underride  guards  by  requiring 
them  at  the  outset  for  trailers  and 
semitrailers.  The  agency  may 
supplement  this  action  by  initiating  a 
separate  rulemaking  action  to  consider 


rear  impact  guards  for  single  unit  trucks 
after  completion  of  its  study. 

The  agency  does  not  see  any  merit  in 
Mr.  Tomassoni 's  suggestion.  There 
would  be  little  benefit  in  requiring  or 
encouraging  manufacturers  to  install 
guards  on  single  unit  trucks  with  a 
GVWR  greater  than  11,790  kg  (26,000 
lbs),  because  only  10  percent  of  single 
unit  trucks  are  between  4,536  and 
11,790  kg  (10,000  and  26,000  lbs). 

In  response  to  Mr.  Kourik's 
observation  that  there  was  no  definition 
in  the  SNPRM  or  elsewhere  for  "single 
unit  truck,"  the  regulatory  text  of  the 
final  rule  does  not  use  that  term,  thus 
such  a  definition  is  not  necessary  there. 
Single  unit  truck  refers  to  trucks  that  do 
not  have  an  articulated  chassis. 

b.  Special  Purpose  Vehicles.  Several 
manufacturers  and  operators  of 
specialty  vehicles  Such  as  vehicles  with 
rear  mounted  liftgates,  dump  trailers, 
auto  transporters,  farm  equipment,  and 
recreational  vehicles  recommended  that 
their  vehicles  be  explicitly  excluded 
from  the  rule.They  recommended  that 
the  definition  of  "special  purpose 
vehicle"  in  die  1992  SNPRM  be  revised 
to  include  these  vehicles. 

A  number  of  liftgate  manufacturers 
submitted  comments.  Thieman 
Tailgates,  Waltco  Truck  Equipment 
Company  (Waltco),  and  Leyman 
Manufacturing  Company  all 
recommended  explicit  exclusion  of 
trailers  equipped  with  liftgates.  Most 
liftgates  are  installed  after  the  trailer 
leaves  the  manufacturer.  They  also 
stated  that  it  would  be  very  burdensome 
on  small  businesses  to  design  liftgates 
around  the  guard  configuration 
requirements. 

Waltco  estimated  that  several 
thousand  new  vehicles  are  equipped 
with  liftgates  annually.  If  required, 
guards  for  trailers  equipped  with 
liftgates  would  be  more  expensive  than 
NHTSA's  cost  estimate,  according  to 
Waltco.  Some  guards  would  have  to  be 
movable  and  compliance  testing  would 
be  more  complicated  since  some 
configurations  would  necessitate  that 
the  guard  be  mounted  to  the  liftgate 
itself.  Waltco  provided  diagrams  to 
show  that  all  of  its  liftgate  designs  are 
incompatible  because  they  must  either 
swing  through  the  guard  area  or  create 
dangerous  shear/pinch  zones  between 
gate  and  guard. 

Anthony  Liftgates  (Anthony) 
estimated  that  each  year  3,000  new 
trailers  and  semitrailers  are  equipped 
with  rear  mounted  liftgates,  500  of  the 
liftgates  being  manufactured  by 
Anthony.  Anthony  stated  that  rail-type 
liftgates  are  the  most  commonly  used 
and  their  rail-type  models  would  be 
compatible  with  the  proposed  guard. 
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Aiitliuiiy  rtjquuiiltid  llidl  N'HTSA  give 
special  consideration  to  vehicles 
equipped  with  liftgates  since  certain 
restrictions  would  be  highly  detrimental 
to  the  industry. 

NTEA  stated  that  vehicles  equipped 
with  liftgates  comprise  the  largest  group 
of  special  purpose  vehicles.  NTEA 
estimated  that  2.500  of  the  150.000 
trailers  built  each  year  are  equipped 
with  liftgates  at  the  rear,  comprising 
only  1.7  percent  of  the  market.  The 
NTEA  assured  NHTSA  that  no  trailer 
manufacturer  would  use  the  special 
purpose  vehicle  exclusion  to  evade  the 
guard  requirement  because  liftgates  cost 
($6,000)  so  much  more  than  guards. 

The  Leyman  Manufacturing  Company 
stated  that  positioning  the  guard  as 
speciHed  in  the  proposal  would 
eliminate  the  installation  of  liftgates. 
Leyman  also  pointed  out  that  vehicles 
equipped  with  liftgates  were  excluded 
from  the  January  8.  1981  NPRM. 

The  agency  concurs  with  the 
observations  made  by  liftgate 
manufacturers  regarding  the 
complexities  associated  with  the 
installation  of  rear  impact  protection 
guards  on  these  vehicles.  NHTSA 
acknowledges  that  vehicles  equipped 
with  liftgates  were  cited  in  the  January 
8.  1981  NPRM  as  vehicles  that  would 
fall  within  the  special  purpose  vehicle 
exclusion.  The  agency  also  agrees  that 
the  rear  impact  protection  guard  would 
interfere  with  the  operation  of  some  rear 
liftgates.  However.  NHTSA  does  not 
think  it  is  necessary  to  exclude  all 
liftgate-equipped  trailers  explicitly. 
Instead,  the  agency  has  modified  the 
definition  of  special  purpose  vehicle  to 
make  it  clear  that  vehicles  with  rear 
mounted  liftgates  that  operate  by 
swinging  through  the  area  that  is 
designated  for  the  rear  impact  guard  are 
excluded.  Consequently,  vehicles 
equipped  with  the  rail  type  liftgates  that 
Anthony  Liftgates  said  would  be 
compatible  with  a  guard  are  not 
excluded,  while  vehicles  equipped  with 
tuckunder  and  other  types  of 
incompatible  liftgates  are  excluded. 

The  Manufactured  Housing  Institute 
(MHI)  stated  that  manufactured  homes 
are  generally  moved  once  or  twice  over 
their  lifetime  on  an  integral,  temporary 
chassis  under  strict  oversize  permits. 
MHI  recommended  that  NHTSA 
exclude  these  trailers  from  the  proposed 
rule,  stating  that  the  standard  should 
not  apply  to  manufactured  homes, 
modular  structures,  and  mobile  homes. 
According  to  MHI.  there  are  about 
300.000  units  transported  annually  in 
the  United  States,  being  hauled  as 
trailers  for  an  average  distance  of  160  to 
200  kilometers  (km)  (100  to  125  miles 
(mi)).  MHI  also  noted  that  mobile  homes 


in  transport  have  305  to  560  mm  (12  to 
22  in)  of  ground  clearance. 

Mobile  homes  are  not  covered  by  the 
FMVSS.  NHTSA  has  long  interpreted 
the  Mobile  Home  Construction  and 
Safety  Standards  Act  of  1974  (Pub.L. 
93-383)  as  withdrawing  NHTSA's 
authority  to  regulate  mobile  homes  as 
motor  vehicles  and  vesting  this 
authority  in  the  Department  of  Housing 
and  Urban  Development.  Therefore, 
mobile  homes  are  not  covered  by  this 
rule.  This  conclusion  does  not, 
however,  apply  to  motor  homes. 

The  Recreational  Vehicle  Industry 
Association  (RVIA)  recommended  that 
recreational  trailers  be  excluded  from 
the  proposed  regulation  as  special 
purpose  vehicles.  According  to  RVIA, 
recreational  vehicles  are  probably 
involved  in  a  small  percentage  of  the 
rear  end  collisions  due  primarily  to  low 
mileage  and  little  nighttime  highway 
exposure.  RV  trailers  often  require  high 
ground  clearance  for  off-road  use, 
according  to  RVIA. 

The  agency  does  not  believe  that 
recreational  vehicles  should  be  included 
in  the  definition  of  special  purpose 
vehicle  because  they  do  not  have  work 
performing  equipment  in  their  lower 
rear  extremity.  However,  NHTSA  has 
concluded  that  certain  recreational 
vehicles  should  be  explicitly  excluded 
under  the  applicability  section  of  the 
rule.  Most  of  these  vehicles  are  believed 
to  be  low  chassis  vehicles,  and  even  if 
they  are  not,  their  chassis  will  generally 
be  too  weak  to  support  a  guard. 
Therefore,  vehicles  with  "temporary 
living  quarters,"  as  defined  in  49  CFR 
523.2,  are  excluded  from  the  rule. 

The  Specialized  Carriers  and  Rigging 
Association  (SC&RA)  suggested  that  two 
types  of  heavy  hauler  trailers  be  listed 
in  the  final  rule  as  examples  of  "special 
purpose  vehicles".  The  vehicles  cited 
have  rear  end  configurations  that  vary 
based  on  use.  According  to  SC&RA.  rear 
underride  guards  would  interfere  with 
the  function  of  these  types  of  vehicles. 
The  SC&RA  asserts  that  design 
considerations  prevent  compliance  with 
the  proposed  rule. 

If  SC&RA  is  correct  in  asserting  that 
design  considerations  prevent  the  two 
vehicle  types  from  having  rear  impact 
guards,  these  vehicles  would  clearly 
meet  the  special  purpose  vehicle 
definition.  The  illustrations  provided 
indicate  that  they  have  work  performing 
equipment  or  would  qualify  for  the  low 
chassis  vehicle  exclusion.  Therefore,  the 
agency  sees  no  need  to  explicitly  list 
these  vehicles  as  examples  of  special 
purpose  vehicles. 

NSWMA  recommended  that  the 
"special  purpose  vehicle"  definition  be 
modified  to  include  vehicles  with 


special  equipment  mounted  at  the  rear 
that  is  not  directly  affected  in  an 
adverse  manner  by  the  rear  impact 
protection  guard.  NSWMA  believes  that 
this  exclusion  is  necessary  because  of 
the  potential  impairment  of  function  in 
waste  industry  specialized  hauling 
vehicles  from  factors  such  as  reduced 
departure  angle  and  off-road  use. 

NHTSA  does  not  believe  that  the 
special  purpose  vehicle  definition 
should  be  modified  in  response  to 
NSWMA's  recommendation.  Vehicles 
with  work  performing  equipment  at  the 
rear  whose  operation  would  not  be 
adversely  affected  by  the  rear  impact 
guard  should  be  equipped  with  guards. 
All  trailer  users  will  have  to  deal  with 
a  reduced  angle  of  departure.  Further, 
exclusions  of  vehicles  need  to  be  made 
on  the  basis  of  physical  attributes 
instead  of  anticipated  functional 
restrictions.  NSWMA  has  not  alleged 
that  these  trailers  are  physically 
different  from  any  other  trailers,  only 
that  they  are  used  in  a  demanding 
operational  environment. 

NHTSA  believes  that  the  use  of 
adjustable  guards  will  alleviate  most 
operational  restrictions  where  the  work 
performing  equipment  does  not  qualify 
the  vehicle  for  the  special  purpose 
vehicle  exclusion,  such  as  trailers  ^hat 
travel  on  uneven  surfaces  or  that  have 
beds  that  raise  and  lower  at  their  rear 
ends.  NSWMA  acknowledged  that  most 
of  the  vehicles  it  refers  to  are  excluded 
as  single  unit  trucks. 

The  National  Potato  Council 
recommended  that  vehicles  used 
primarily  for  harvesting  be  excluded 
from  the  rule.  The  Potato  Council  stated 
that  rear-unload  semitrailers  have  rear 
conveyors  whose  function  would  be 
significantly  impaired  if  rear  impact 
guards  were  required.  It  also  requested 
that  eighteen  wheelers  that  travel  no 
more  than  240  km  (150  mi)  from  their 
base  farm  should  be  excluded  from  the 
proposed  rule.  These  vehicles  are  on 
road  for  very  short  periods,  according  to 
the  Potato  Council — one  to  two  months 
in  the  spring  to  haul  seeds,  and  a  similar 
period  in  the  fall  to  bring  the  crop  to 
market. 

Assuming  the  Potato  Council  is 
correct  that  underride  guards  would 
substantially  impair  the  function  of  the 
rear-unload  semitrailers,  these  vehicles 
would  qualify  as  special  purpose 
vehicles.  A  specific  mention  of  them  in 
the  rule  is  therefore  unnecessary. 
Regarding  the  eighteen  wheelers, 
sporadic  road  use  and  short  travel 
distances  have  been  considered  in  the 
past  as  factors  in  determining  whether 
vehicles  are  "motor  vehicles"  that  are 
subject  to  NHTSA's  safety  standards. 
However,  the  fact  that  the  vehicles  are 
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used  on  the  public  roads  only  two  to 
four  months  a  year  does  not  disqualify 
them  as  motor  vehicles.  The  same  may 
be  true  for  many  pickup  trucks  used  on 
farms.  Merely  because  a  given  trailer 
happens  to  be  used  on  the  farm  most  of 
the  year  does  not  mean  it  was  not 
manufactured  primarily  for  use  on  the 
public  streets.  Similarly,  the  shortness 
of  the  trips  the  vehicle  takes  is  not 
dispositive,  unless  it  is  used  only  to 
cross  from  field  to  field  or  to  travel 
between  job  sites.  It  appears  that  the 
trailers  the  Potato  Council  refers  to  are 
used  primarily  for  transportation  during 
the  spring  and  fall.  Therefore,  the 
definition  of  special  purpose  vehicles 
has  not  been  modified  asjecommended 
by  the  Potato  Council. 

Mr.  John  Kourik  suggested  that  the 
application  section  be  expanded  to 
show  whether  or  not  the  rule  covers  the 
following  kinds  of  vehicles:  boat  trailer, 
fire  fighting  vehicle  (some  have  trailers), 
trailer  converter  dolly,  agricultural 
commodity  truck,  auto  transporter  (a 
combination  vehicle),  container  chassis 
trailer,  pulpwood  trailer,  heavy  hauler 
trailer,  and  straddle  trailer.  In  the 
alternative,  he  suggests  that  some 
method  for  obtaining  interpretations  of 
configurations  is  needed,  other  than 
tedious  petitions  for  exemptions. 

NHTSA  is  not  providing 
interpretations  for  each  of  the  vehicles 
listed  by  Mr.  Kourik.  Applicability  is 
based  on  the  configuration  of  the 
vehicle,  rather  than  vehicle  function,  as 
Mr.  Kourik's  list  suggests.  The  agency  is 
unsure  about  the  physical  attributes  of 
some  of  the  listed  vehicles.  In  the 
absence  of  more  detailed  information, 
NHTSA  cannot  give  definitive 
interpretations  for  the  listed  vehicles. 
NHTSA  believes  that  the  rule 
adequately  defines  those  vehicles  that 
are  included  and  those  that  are 
excluded.  NHTSA  believes  further  that 
the  applicability  will  be  obvious  in 
almost  all  cases  to  persons  sufficiently 
familiar  with  details  of  the  physical 
attributes  of  the  vehicles  in  question. 
Given  his  knowledge  about  these 
vehicles,  Mr.  Kourik  should  be  able  to 
determine  whether  they  fall  within  the 
agency's  exclusions.  The  agency  notes 
that  the  public  is  not  required  to 
petition  for  an  exemption  to  obtain  an 
interpretation  of  the  rule's  applicability 
to  a  particular  vehicle  configuration. 
The  Office  of  the  Chief  Counsel  issues 
such  interpretations  in  response  to 
letters  of  inquiry  which  provide 
sufficient  background  information. 

FHWA  initially  indicated  that  the 
definition  of  a  special  purpose  vehicle 
should  include  certain  dimensions  for 
the  work  performing  equipment.  The 
maximum  ground  clearance,  minimum 


width,  or  maximum  distance  between 
any  work  performing  equipment  and  the 
side  of  the  vehicle  were  cited  by  FHWA 
as  dimensions  that  should  be  included 
in  the  definition.  According  to  FHWA, 
adding  language  to  the  rule  that  further 
defines  the  location  of  work  performing 
equipment  would  provide  better 
guidance  to  vehicle  manufacturers  and 
reduce  potential  enforcement  problems 
for  NHTSA  and  FHWA. 

NHTSA  believes  that  the  relationship 
of  the  work  performing  equipment  to 
the  location  in  which  the  rear  impact 
guard  would  have  to  be  installed,  and 
not  the  mere  presence  of  the  equipment, 
should  be  the  criterion  for  determining 
exclusion.  If  the  equipment  needs  to 
move  through  the  area  that  could  be 
occupied  by  the  horizontal  member  of 
the  guard,  as  defined  in  S5.1.1  through 
5.1.3  of  the  vehicle  standard,  the 
presence  of  a  guard  would  impair  or 
eliminate  the  usefulness  of  the 
equipment.  NHTSA  has  decided  that  it 
would  be  both  impracticable  and  an 
undue  burden  to  require  rear  impact 
guards  on  such  vehicles.  However,  if  the 
equipment  is  detached  or  stows  out  of 
the  guard  area  while  in  the  vehicle  is  in 
transit,  a  guard  would  not  be  an 
impediment  to  the  equipment,  and  a 
guard  is  required.  Although  it  is  not 
required,  NHTSA  encourages  vehicle 
manufacturers  to  move  the  guard  within 
the  limits  of  S5.1.1  through  S5.1.3  to 
accommodate  the  work  performing 
equipment. 

It  is  neither  practical  nor  necessary  to 
specify  location  or  dimensions  for  the 
work  performing  equipment.  The 
ground  clearance,  width,  and  distance 
from  the  work  performing  equipment  to 
the  side  of  the  vehicle  are  not  relevant 
because  the  work  performing  equipment 
is  not  required  to  perform  as  a  guard. 
NHTSA  does  not  want  to  restrain 
innovation  by  giving  direction  to 
vehicle  manufacturers  on  the 
configurations  of  their  work  performing 
equipment.  Defining  the  dimensions  or 
location  of  the  work  performing 
equipment  is  not  necessary  for  an 
enforceable  rule.  All  that  is  required  to 
confirm  the  applicability  of  the 
exclusion  is  a  demonstration  that  the 
work  performing  equipment,  while  the 
vehicle  is  in  transit,  resides  in  the  area 
defined  by  S5.1.1  through  S5.1.3  as  the 
guard's  horizontal  member  or  passes 
through  that  area  to  perform  its 
function.  Therefore,  the  definition  of 
special  purpose  vehicle  in  the  rule  has 
been  revised  to  reflect  that  the 
foundation  of  the  special  purpose 
vehicle  exclusion  is  the  presence  of 
work-performing  equipment  that  resides 
in  or,  to  perform  its  function,  moves 
through  the  area  designated  for  the 


underride  guard  while  the  vehicle  is  in 
transit. 

The  definition  of  special  purpose 
vehicle  has  been  modified  to  explicitly 
recognize  the  piping  of  hazardous 
materials  tankers  as  work  performing 
equipment.  RSPA's  rule  for  underride 
guards  on  hazardous  materials  tankers 
(49  CFR  178.345-8)  is  generally 
compatible  with  this  rule,  and  this  rule 
applies  to  hazardous  materials  tankers. 
However,  to  prevent  any  confusion  as  to 
the  relationship  between  RSPA's  rule 
and  NHTSA's  rule,  this  rule  explicitly 
recognizes  that  piping  that  carries 
hazardous  materials  while  in  transit 
needs  the  special  protection  that  is 
provided  by  RSPA's  rule.  Therefore, 
hazardous  materials  tankers  with  piping 
in  front  of  the  guard  are  excluded  from 
the  requirements  of  this  rule. 

c.  Wheels  Back  Vehicle.  A  "wheels 
back  vehicle"  was  defined  in  the 
SNPRM's  vehicle  standard  as  a  vehicle 
which  has  a  permanently  fixed  rear  axle 
with  tires  whose  rearmost  surface  is 
located  not  more  than  305  mm  (12  in) 
forward  of  a  vertical  transverse  plane 
tangent  to  the  rear  extremity  of  the 
vehicle.  Several  commenters 
recommended  that  the  wheels  back 
vehicle  definition  be  changed  to  include 
vehicles  with  rear  tires  located  as  much 
as  610  mm  (24  in)  from  the  rear 
extremity  of  the  vehicle.  Other 
commenters  expressed  concern  that 
impacting  the  rear  tires  of  a  trailer  or 
semitrailer  is  similar  to  impacting  a 
rigid  barrier  and  the  agency  should 
delete  this  category  of  exclusion. 

Industry  groups  and  some  other 
commenters  favored  an  expansion  of  the 
wheels  back  definition  by  allowing  the 
wheels  to  be  positioned  more  than  305 
mm  (12  in)  forward  of  the  rear 
extremity.  The  ATA  and  the  TTMA 
noted  that  the  proposed  rule  allowed 
guards  to  be  mounted  up  to  305  mm  (12 
in)  forward  of  the  rear  extremity  while 
allowing  an  additional  125  mm  (5  in)  to 
meet  the  strength  requirements  of  the 
1992  SNPRM.  TTMA  recommended, 
therefore,  that  the  distance  between  the 
rear  tires  and  the  rear  extremity  of  the 
vehicle  be  increased  from  305  to  430 
mm  (12  to  17  in).  According  to  ATA,  the 
spirit  of  the  "wheels  back  vehicle" 
exclusion  would  not  be  violated  by 
allowing  the  tires  to  be  located  as  much 
as  560  mm  (22  in)  forward  of  the  rear 
extremity.  ATA  reasons  that.guards 
mounted  305  mm  (12  in)  forward  of  the 
rear  of  the  vehicle  will  allow  some 
vehicles  to  underride  more  than  305 
mm  (12  in)  prior  to  contact  with  the 
guard  since  the  forward  most  area  of  the 
car  may  not  be  contacted. 

TTMA's  recommendation  to  add  the 
125  mm  (5  in)  of  permitted  test 
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deflection  to  the  305  mm  (12  in)  of 
permitted  setback,  resulting  in  430  mm 
(17  in)  of  permitted  setback,  is  not 
practical.  It  does  not  account  for  the  fact 
that,  in  a  crash,  a  portion  of  the 
impacting  vehicle's  initial  energy  and 
velocity  will  be  absorbed  after  the  guard 
has  undergone  125  mm  (5  in)  of 
deflection  or  deformation.  This  is  a  very 
different  situation  from  one  in  which 
the  initial  impact  contact  between  the 
passenger  car  and  the  underride  guard 
takes  place  430  mm  (17  in)  forward  of 
the  trailer's  rear  extremity.  With  a  430 
mm  (17  in)  setback,  even  if  the  rear 
impact  guard  were  completely  rigid,  the 
striking  vehicle  would  still  advance 
closer  to  the  rear  of  the  trailer  (and 
potential  PCI)  before  coming  to  rest 
because  the  vehicle  would  be  forced  to 
absorb  more  energy  (thus  increasing  the 
likelihood  of  occupant  injury). 

While  some  passenger  vehicles  may 
underride  the  impact  protection  guard 
prior  to  contact,  as  stated  by  ATA,  this 
non-contact  underride  is  not  likely  to  be 
more  than  a  few  inches.  If  anything,  this 
fact  mitigates  in  favor  of  requiring  the 
guards  to  be  positioned  farther  to  the 
rear.  This  final  rule  adds  the 
requirement  that  the  underride  guard  be 
positioned  as  far  to  the  rear  of  the 
vehicle  as  practical. 

Some  commenters  recommended 
allowing  the  wheels  to  be  positioned 
even  farther  forward  if  there  were  a 
guard  in  between  the  rear  wheels.  The 
ATA  encouraged  NHTSA  to  allow 
vehicles  to  use  the  "wheels  back" 
exclusion  vehicles  with  tires  up  to  610 
mm  (24  in)  forward  of  the  rear  extremity 
if  a  "center"  guard  were  provided.  This 
partial  guard  would  be  located  no  more 
than  305  mm  (12  in)  forward  of  the  rear 
extremity  and  no  more  than  150  mm  (6 
in)  inboard  of  the  inside  sidewalls  of  the 
tires.  The  center  guard's  placement 
between  the  wheels  would  complement 
the  tires  in  resisting  underride.  Mr. 
Robert  Crail  suggested  that  a  partial 
underride  protection  guard  be  specified 
for  double  trailers  with  the  rear  tires 
mounted  between  430  and  610  mm  (17 
and  24  in)  forward  of  the  rear  extremity, 
because  the  trailer  wheels  are  as 
effective  as  a  guard  at  full  deflection.  He 
said  that  the  partial  rear  underride 
protection  guard  should  extend  to 
within  205  mm  (8  in)  of  the  inboard 
sidewalls  of  the  rear  tires. 

The  agency  believes  that  the 
specification  of  a  partial  rear  impact 
guard  would  not  enhance  safety  because 
it  is  unlikely  that  a  passenger  vehicle 
would  pass  between  the  rear  tires  of  the 
trailer.  The  spacing  between  the  inside 
surfaces  of  the  rear  tires  on  a  2,600  mm 
(102  in)  wide  trailer  was  measured  by 
the  agency  as  1,310  mm  (51.5  in).  There 


arc  almost  no  passenger  vehicles 
produced  with  widths  of  less  than  1600 
mm  (63  in).  Therefore,  even  a  centric 
collision  between  the  widest  trailers  and 
the  narrowest  cars  would  probably 
result  in  considerable  engagement  of  the 
tires  with  the  frontal  vehicle  structure. 

Other  commenters,  in  addition  to  the 
ATA  and  Mr.  Crail,  believe  that  the  305 
mm  (12  in)  maximum  offset  makes  the 
exclusion  too  restrictive.  Yellow  Freight 
System  suggested  that  the  wheels  back 
definition  be  changed  to  allow  the 
wheels  to  be  560  mm  (22  in)  forward  of 
the  rear  extremity.  It  states  that  most 
trailers  cannot  position  the  wheels 
closer  than  460  to  560  mm  (18  to  22  in) 
from  the  rear  extremity  because  the 
combined  effect  of  shorter  distances  and 
the  Federal  Bridge  formula  would  be  to 
restrict  the  weight  of  the  load  that  can 
be  carried.  St  rick  Trailers  stated  that 
operators  routinely  position  the  rear 
axle  at  915  and  1.065  mm  (36  and  42  in) 
forward  of  the  rear  extremity  of  the 
vehicle,  which  would  exclude  them 
from  the  wheels  back  vehicle  category. 

The  rationale  for  all  these  suggestions 
appears  to  be  that  most  trailers  with  the 
axle  in  the  rearmost  position  have  the 
rear  tire  within  a  range  of  405  to  610 
mm  (16  to  24  in)  forward  of  the  rear, 
and  an  expanded  wheels-back  definition 
would  lower  costs  by  allowing  more 
trailers  to  qualify  as  wheels  back.  The 
agency  notes  that  many  of  the 
commenters  mentioned  "positioning"  of 
the  rear  wheels,  which  implies  that  they 
are  referring  to  the  vehicles  that  do  not 
have  fixed  axles.  Therefore,  these 
vehicles  would  not  be  eligible  for  the 
wheels  back  exclusion  anyway.  NHTSA 
does  not  believe  that  carriers  would 
change  the  wheel  positioning  of  their 
fleets  merely  to  avoid  the  small  one- 
time incremental  cost  of  installing  an 
upgraded  guard,  as  Yellow  Freight 
suggests.  Moreover,  while  NHTSA  is 
concerned  with  the  costs  of  the  rule,  the 
ultimate  goal  is  to  prevent  PCI  without 
imparting  unacceptable  deceleration 
forces  to  the  impacting  vehicle. 
Allowing  vehicles  to  have  their  wheels 
farther  forward  would  increase  the 
likelihood  of  PCI.  The  agency  does  not 
believe,  based  on  available  information, 
that  the  definition  of  wheels  back 
vehicle  should  be  modified  to  increase 
the  allowable  distance  between  the  rear 
extremity  of  the  vehicle  and  the  rear 
tires. 

Advocates  appeared  to  favor 
eliminating  the  wheels  back  exclusion 
altogether.  Advocates  stated  that  the 
agency  has  no  test  data  on  "wheels  back 
vehicles"  which  support  the  conclusion 
that  they  should  be  excluded  from  the 
proposed  rulemaking.  Advocates  further 
stated  that  the  agency  has  contradicted 


the  argument  that  impacting  the  rear 
wheels  of  trailers  resuhs  in  acceptable 
crash  forces,  because  the  Preliminary 
Regulatory  Evaluation  (PRE)  likens  a 
collision  with  the  wheels  to  striking  a 
"rigid  wall."  Trailer  tires  will  not 
provide  an  acceptable  level  of  rear 
impact  protection,  according  to 
Advocates.  Advocates  acknowledged 
that  two  crash  tests  with  wheels  back 
vehicles  were  conducted  by  the  Texas 
Transportation  Institute  (TTI),  but 
referenced  a  paper  co-authored  by  John 
Tomassoni,  a  former  NHTSA  engineer, 
as  evidence  that  the  collision  forces 
would  be  "relatively  high."  Advocates 
also  stated  that  the  rule  should  define 
"permanent"  settings  for  sliding  bogeys 
by  requiring  that  they  be  welded  or 
bolted  in  place. 

Vehicles  meeting  the  wheels  back 
requirements  should  be  capable  of 
preventing  the  trailer  structure  from 
penetrating  a  passenger  vehicle 
occupant  compartment  during  a  rear 
end  collision.  Two  full-scale  crash  tests 
involving  "wheels  back  vehicles"  were 
conducted  by  the  I'll  in  1979.  For  these 
wheels  back  vehicle  tests,  the  rear  tires 
were  located  about  100  to  205  mm  (4  to 
8  in)  forward  of  the  rear  extremity  of  the 
trailer.  In  each  test,  in  an  offset  crash  in 
which  a  Chevrolet  Impala  struck  the 
tires  and  in  a  centric  crash  in  which  a 
VW  Rabbit  struck  the  axle  and  other 
components  between  the  tires,  PCI  was 
prevented  at  about  56  kph  (35  mph).  In 
the  test  with  the  VW  Rabbit,  post-crash 
photos  indicate  that,  when  dynamic 
underride  reached  the  maximum,  the 
body  of  the  trailer  was  305  to  355  mm 
(12  to  14  in)  from  the  A-pillar  and 
windshield  area  of  the  passenger 
vehicle.  These  crash  tests  indicate  that 
a  fixed  rear  axle  with  the  tires  mounted 
within  305  mm  (12  in)  of  the  vehicle's 
rear  extremity  constitutes  an  adequate 
substitute  for  a  rear  impact  protection 
guard  from  the  standpoint  of  preventing 
PCI. 

The  rear  wheels  of  a  trailer  are 
adequate  for  managing  the  energy  of  an 
underride  crash.  The  on-board  dummy 
instrumentation  during  both  crashes 
indicated  a  relatively  low  potential  for 
serious  injuries.  In  fact,  the  wheels  back 
vehicle  performed  better  in  the  offset 
crash  than  all  other  guards  tested  in  the 
TTI  research  project  except  the  Quinton- 
Hazel  guard.  Although  the  maximum 
vehicle  deceleration  of  a  VW  Rabbit  that 
was  driven  centrically  into  a  wheels- 
back  trailer  at  33  mph  was  similar  to  the 
deceleration  of  the  same  make/model 
vehicle  driven  into  a  rigid  wall  (35 
mph),  partial  guards  for  the  sole 
purpose  of  energy  absorption  in  centric 
crashes  are  not  warranted  from  a  cost- 
benefit  standpoint. 
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NHTSA  has  decided  to  retain  the 
wheels  back  exclusion  for  vehicles  with 
the  rear  wheels  within  305  mm  (12  in) 
of  the  rear  extremity  of  the  vehicle. 
Vehicles  with  wheels  set  farther  forward 
than  that  will  have  sufficient  room 
between  the  guard  and  the  trailer  rear 
tires  for  the  guard  to  deflect  and  absorb 
some  of  the  passenger  vehicle's  energy 
before  the  guard  contacts  the  rear 
wheels  of  die  trailer.  Vehicles  with  rear 
wheels  within  305  mm  (12  in)  of  the 
rear  extremity  will  not  have  sufficient 
room  for  the  guard  to  do  much  good 
before  it  contacts  the  wheels. 

The  wheels  back  vehicle  exclusion  is 
intended  to  apply  exclusively  to 
vehicles  with  the  rear  tires  permanently 
located  close  to  the  rear  extremity  of  the 
vehicle.  The  concept  of  "permanent"  is 
clear  enough  and  does  not  require 
elaboration,  as  Advocates  suggests.  The 
rear  wheels  must  be  either  welded  in 
place  or  designed  so  that  they  can 
occupy  only  one  position.  Vehicles  with 
moveable  bogeys  cannot  be  wheels  back 
vehicles  even  if  their  wheels  are  set  in 
a  wheels  back  position,  as  suggested  by 
the  comments  of  Yellow  Freight  and 
Strick  Trailers. 

D.  Costs 

Many  of  the  commenters  addressed 
the  question  of  cost  of  the  guard.  The 
consumer  safety  groups  thought  that  the 
agency's  estimate  of  the  cost  of  energy 
absorbing  guards  was  too  high. 
Conversely,  the  industry  commenters 
generally  thought  the  agency's  estimate 
was  either  low  or  about  right.  Most  of 
the  private  citizens  who  commented  on 
guard  cost  said  that  energy  absorbing 
guards  were  worth  the  price,  without 
giving  specifics. 

Advocates  stated  that  NHTSA  had  not 
taken  into  account  the  fact  that 
economies  of  scale  would  lower  the  cost 
of  hydraulic  energy-absorbing  guards  to 
nearly  that  of  the  proposed  guard.  It  said 
that  the  hydraulic  guards  are  within  the 
price  range  of  the  proposed  guard. 
Advocates  also  commented  that  NHTSA 
provides  no  guidance  information  to 
carriers  on  effectiveness,  cost/benefit 
ratio,  mounting  heights,  or 
crashworthiness  that  would  allow  them 
to  choose  a  superior  (i.e.,  energy 
absorbing)  guard. 

The  American  Automobile 
Association  (AAA),  the  New  York 
Attorney  General,  and  many  private 
citizens  expressed  the  view  that  the 
additional  cost  for  energy  absorbing 
guards  (variously  described  by  them  as 
approximately  $200  additional,  or 
"modest")  is  reasonable.  These 
commenters  did  not  provide 
information  on  where  such  guards 
would  be  obtained  or  why  a  doubling  to 


tripling  of  the  cost  represents  a 
"modest"  increase. 

TTMA  provided  a  table  showing 
estimated  costs  to  the  customer  over 
current  "bumper"  (NHTSA  assumes 
TTMA  means  guard)  prices  for  various 
kinds  of  vehicles.  Estimated  cost 
increases  range  from  $130  to  $200, 
except  for  tilt  deck  trailers.  For  those 
vehicles,  the  costs  of  the  hydraulics  to 
swivel  the  guard  out  of  the  way  would 
cost  $3000. 

Based  on  the  costs  incurred  during 
the  fabrication  of  15  minimally 
compliant  guards  for  the  VRTC  research 
project,  NHTSA  estimates  the 
incremental  cost  of  the  guard  hardware 
is  between  $77  and  $96  per  unit.  For  a 
complete  analysis  of  costs,  see  tlie  Final 
Regulatory  Evaluation  (FRE).  NHTSA 
agrees  with  Advocates  that  the 
economies  of  scale  would  lower  the  cost 
of  hydraulic  guards,  or  any  guards,  if 
they  were  to  become  widely  accepted. 
However,  Advocates  submitted  no  data 
to  show  that  the  economies  of  scale 
would  lower  the  cost  of  hydraulic 
guards  close  to  the  estimated  price  of 
the  minimally  compliant  guard.  NHTSA 
sees  no  basis  for  this  assertion, 
especially  since,  to  the  best  of  this 
agency's  knowledge,  there  are  currently 
no  hydraulic  guards  on  the  U.S.  market. 
NHTSA  has  taken  the  economies  of 
scale  into  account  in  its  cost  estimates 
in  the  FRE,  as  an  offset  to  dealer  mark- 
up, but  notes  that  the  amount  cannot  be 
quantified.  TTMA's  estimated 
incremental  costs  that  were  submitted  to 
the  agency  on  June  8,  1992  are  30  to  100 
percent  higher  than  NHTSA's  if  their 
list  represents  incremental  increases.  If, 
as  NHTSA  assumes,  TTMA  is  referring 
to  total  guard  equipment  cost  (excluding 
fuel  penalty,  maintenance,  and  payload 
loss),  then  NHTSA  agrees. 

As  to  Advocates'  suggestion  about 
providing  information  on  hydraulic 
guards,  the  market  place  will  sort  out 
competing  guard  designs  and 
technologies  based  on  their 
effectiveness,  cost/benefit  ratio, 
mounting  heights,  and  crashworthiness. 
Manufacturers  of  superior  guards  can  be 
expected  to  provide  carriers  with 
information  favorable  to  their  products. 
If  hydraulic  energy  absorbing  guards  are 
more  advantageous  than  minimally 
compliant  guards,  vehicle 
manufacturers  will  undoubtedly  install 
them.  The  commenters  who  stated  that 
the  benefits  of  energy  absorbing  guards 
were  worth  the  modest  costs  will  see 
this  opinion  tested  in  the  marketplace. 

Another  aspect  of  costs  addressed  by 
the  commenters  was  the  revenue  loss  to 
the  carriers  due  to  the  added  mass  of 
approximately  25  kg  (55  lbs)  of  the 
upgraded  guards  displacing  payload 


that  they  could  otherwise  rjirry. 
Advocates  contended  that  NHTSA  had 
eliminated  hydraulic  guards  from 
consideration  because  of  their  extra 
weight,  even  though  NHTSA's 
contracted  researcher  and  agency  staff 
had  said  that  the  payload  displacement 
was  exaggerated  and  the  percentage  of 
trailer  fleet  impacted  is  infinitesimal. 
Advocates  concluded  that  the  revenue 
loss  is  negligible  because  the  majority  of 
commercial  carriers  reach  their 
maximum  cubic  cargo  capacity  before 
they  reach  permissible  gross  load  limits. 
Advocates  also  believes  that  the  agency 
based  its  conclusions  on  unrealistically 
high  estimates  of  hydraulic  guard  mass 
(135  kg,  or  300  lbs).  Ford  incorrectly 
asserted  that  NHTSA's  calculated  costs 
do  not  account  for  lost  revenue  from 
payload  displacement.  Transaraerica 
Leasing  stated  that  the  25  kg  (55  lb)  add- 
on in  mass  is  a  correct  figure.  Yellow 
Freight  System  considers  the  loss  of 
productivity  due  to  additional  tare 
weight  to  be  unquantifiable.  However,  it 
estimated  the  fuel  cost  penalties  due  to 
the  additional  weight  of  the  guard  at 
$29.53,  and  the  maintenance  of  the 
upgraded  guards  at  $13.33,  over  the 
lifetime  of  the  trailers.  Finally,  Yellow 
Freight  System  estimated  that  this  rule 
will  cost  it  $2.2  million  as  their  trailer 
fleet  is  retired  and  replaced. 

The  agency  has  reviewed  its  cost  and 
weight  data  and  concluded  that  the 
Quinton-Hazel  guard  is  more  costly  (at 
$300)  and  heavier  (135  kg,  or  300  lbs). 
NHTSA  does  not  believe  that  the 
McCafferty  study,  Advocates'  basis  for 
the  contention  that  energy  absorbing 
guards  are  weight-efficient,  adequately 
supports  that  conclusion.  A  September 
1980,  Texas  Transportation  Institute 
report  entitled  "Performance  Upgrading 
of  Commercial  Vehicle  Underride 
Guards"  states  that  the  mass  of  the 
Quinton-Hazel  energy  absorbing  guard 
ranges  from  about  60  to  143  kg  (133  to 
315  lbs).  Yellow  Freight  System's 
estimates  were  based  on  the  PRE,  but 
NHTSA  has  updated  these  figures  in  the 
analysis  in  the  FRE.  Jhe  FRE  now 
provides  estimates  of  the  payload 
displacement  revenue  loss  of  33  cents 
over  the  life  of  the  trailer,  and  estimates 
of  lifetime  fuel  cost  of  $23.05. 

Guard  design  and  testing  are  other 
additional  costs  associated  with  this 
rule.  Although  some  guards  probably 
already  meet  the  proposed 
requirements,  NHTSA  assumes  in  the 
FRE  that  all  existing  guards  will  need  to 
be  redesigned  to  meet  the  strength  and 
energy  absorption  requirements.  No 
commenters  provided  cost  estimates  for 
guard  redesign.  However,  NHTSA  notes 
that  design  and  testing  are  one-time 
costs,  and  can  be  recovered  over  the 
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lifetime  of  the  guard  design.  NHTSA 
further  notes  that  the  TTMA's 
Recommended  Practice  "Rear  Impact 
Guard  and  Protection"  appears  to  have 
been  based  on  the  SNPRM.  This 
Recommended  Practice  is  designated  RP 
No.  92-94,  and  was  originally  issued  in 
April  of  1994  and  revised  in  November 
of  1994.  Apparently  it  has  been  adopted 
as  an  indu.stry  standard,  so  little 
reengineering  should  be  necessary. 

Testing  of  a  guard  design  once  it  is 
produced  is  another  expense  related  to 
this  rule.  IIHS  commented  that  guard 
manufacturers  must  carefully  consider 
the  chassis  in  developing  installation 
instructions.  Therefore,  IIHS  concluded 
that  testing  with  the  guard  attached  to 
a  part  of  the  chassis  (provided  by  the 
vehicle  manufacturer)  would  result  in 
tittle  additional  burden. 

NHTSA  agrees  that  there  will 
generally  be  little  additional  burden  in 
testing  on  a  chassis  part.  However,  the 
agency  does  not  want  to  require  such 
testing  because  there  may  be  other  valid 
bases  for  certification,  such  as 
engineering  analysis,  on  certain  models 
of  trailers.  Why  should  the  guard 
manufacturer  test  on  fifty  different 
chassis  parts  when  they  are  all  nearly 
identical?  NHTSA  has  adopted  IlHSs 
suggestion  to  some  extent  by  allowing 
testing  on  trailers,  but  it  is  an  option, 
not  a  requirement. 

Mr.  Jonn  Kourik  stated  that  there  is  no 
estimate  given  for  the  trailer 
manufacturer's  costs  for  testing  in 
situations  in  which  the  guard  is 
incorporated  or  integrated  into  the 
chassis  structure  itself,  rather  than 
attached  as  a  separate  unit. 

There  is  no  estimate  given  for 
integrated  guard  designs  because  the 
agency  considers  it  highly  unlikely  that 
manufacturers  will  produce  integrated 
guards.  Replacement  or  repair  costs  on 
such  guards  would  be  prohibitive.  The 
FRE's  estimates  of  testing  costs  are 
based  on  conventional  designs  that  meet 
the  performance  requirements.  Vehicle 
manufacturers  can  be  expected  to  factor 
the  increased  testing  costs  into  their 
decision  whether  to  produce  such  an 
integrated  design. 

Four  liftgate  manufacturers 
commented  on  the  responsibility  for 
and  burden  of  testing.  Waltco  Truck 
Equipment  Company,  Leyman 
Manufacturing  Corporation,  and  Venco 
stated  that  not  excluding  vehicles  with 
liftgates  would  put  an  undue  burden  on 
vehicle  manufacturers  of  developing 
and  testing  guards  compatible  with  the 
various  liftgate  designs.  Leyman  added 
that  the  SNPRM's  estimated  guard  cost 
of  $112  doesn't  account  for  its  removal 
and  reinstallation  when  installing 
liftgates.  Anthony  Liftgates,  Inc.  stated 
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that  liftgate  manufacturers  cannot  afford 
testing  and  that  testing  should  be  the 
responsibility  of  the  trailer 
-  manufacturer  or  the  last  party  to  certify 
the  frailer  for  highway  use. 

The  agency  recognizes  the  costs 
associated  with  designing,  installing 
and  testing  underride  guards.  This  is  the 
reason  NHTSA  changed  to  separate 
equipment  and  vehicle  standards. 
Testing  is  the  responsibility  of  the  guard 
manufacturer,  not  the  trailer 
manufacturer.  However,  as  with  any 
piece  of  motor  vehicle  equipment 
required  by  a  FMVSS,  subsequent 
alterers  may  not  render  the  guard 
inoperative.  Moreover,  trailers  bearing 
liftgates  in  the  lower  rear  have  been 
excluded  from  the  requirement  to  have 
rear  impact  guards. 

NHTSA  has  also  accounted  for  the 
incremental  fuel  and  materials  cost 
increase  that  will  be  expended  in 
complying  with  the  upgraded  guard 
requirements.  NHTSA  estimates  that  an 
additional  25  kg  (55  lbs)  of  steel  will  be 
required  in  a  minimally  compliant 
guard.  This  means  that  approximately 
2,340  metric  tons  (2,580  tons)  of 
additional  steel  will  be  required 
annually  by  the  trailer  industry.  NHTSA 
estimates  a  lifetime  additional  fuel  cost, 
due  to  the  additional  weight  of  the 
upgraded  guards,  of  $23.05.  Based  on 
the  weighted  vehicle  miles  traveled,  this 
translates  to  an  additional  0.00007  liters 
of  diesel  fuel  per  kilometer  (0.00003 
gallons  per  mile).  Since  most  tractor 
trailers  now  get  about  2.3  kilometers  per 
liter  (5.5  miles  per  gallon),  this  seems 
insigniTicant. 

E.  Benefits 

The  main  beneHts  of  this  rule  will  be 
the  fatalities  and  injuries  avoided  by  the 
upgraded  guards.  Commenters  focussed 
solely  on  fatality  and  injury  benefits. 
Advocates  believes  that  the  benefits  of 
the  rule  could  be  much  higher  than 
NHTSA  estimated.  It  believes  that 
potential  benefits  are  being  foregone 
because  a  minority  of  newly 
manufactured  trucks,  only  15  percent  of 
the  American  truck  Heet,  will  be 
covered.  Many  other  commenters  also 
stated  that  a  minority  of  trucks  would  be 
covered.  Advocates  says  that  NHTSA 
has  not  calculated  the  benefits  lost 
through  exclusion  of  special  purpose 
vehicles  and  wheels  back  vehicles. 
Advocates  also  said  that  the  agency's 
estimated  benefit  of  9  to  19  lives  per 
year  does  not  account  for  deaths  due  to 
unsurvivable  de<:eleration  forces  from 
overly  rigid  guards  permitted  by  the 
proposal.  It  believes  that  saving  only  9 
to  19  out  of  its  claim  of  nearly  500  truck 
rear-end  fatalities  per  year  is 
inadequate.  Advocates  cannot  reconcile 


the  drop  in  the  estimated  number  of 
lives  saved  (63  in  the  1981  NPRM 
versus  9-19  in  the  1992  SNPRM)  with 
the  SNPRM's  statement  that  single  unit 
trucks  cause  a  minority  of  PCI  deaths.  It 
asserted  that  such  a  low  benefits  figure 
indicates  that  NHTSA  has  not  revealed 
certain  assumptions  that  it  used  in  its 
cost  benefit  analysis.  Advocates  asserted 
that  the  benefits  of  the  lower  death/ 
injury  rate  from  energy  absorbing  guards 
make  them  worth  requiring. 

CRASH  and  IIHS  asserted  that  the 
data  NHTSA  relied  on  in  its  calculations 
were  inadequate.  CRASH  argued  that 
NHTSA  improperly  arrived  at  a  4:1 
combination/single  unit  ratio  by  using 
26  "hard  copy"  FARS  reports,  while 
dismissing  as  "unrepresentative"  other 
state,  national,  and  international 
studies.  It  cited  estimates  of  28  percent, 
44  percent,  and  most  recently  66 
percent  of  rear  end  truck  fatalities 
caused  by  underride.  Using  the  66 
percent  number  and  NHTSA's  upper 
range  (27  percent)  of  guard 
effectiveness,  CRASH  concluded  that  a 
rule  including  single  unit  trucks  would 
save  122  lives  in  1995,  six  times  the 
highest  NHTSA  projection.  CRASH 
accuses  NHTSA  of  defining  underride 
as  only  involving  full  PCI  as  a  pretext 
for  discarding  the  much  higher  figures 
from  other  studies. 

IIHS  thinks  that  NHTSA's  estimate  of 
72  fatalities  per  year  is  understated  by 
between  46  and  96  fatalities  because  the 
crashes  were  not  properly  coded  In  the 
FARS.  It  based  this  conclusion  on  IIHS 
calculations  of  parked  truck  underrides 
and  other  underrides  that  were  not  so 
coded  in  the  FARS,  extrapolating  from 
California  data.  CRASH  also  stated  that 
parked  trucks  were  not  properly  treated 
in  the  analysis,  even- though  they  cause 
20  percent  of  underride  deaths.  IIHS 
cited  studies  concluding  that  the 
European  standard  is  only  saving  half  of 
the  lives  that  it  could  because  its  guard, 
at  about  560  mm  (22  in),  is  set  too  high. 
IIHS  also  sent  a  September  16,  1994 
letter  to  the  agency  detailing 
inconsistencies  between  FARS  and 
NASS  data  on  underride.  The  letter 
concluded  that  the  FARS  analysts  failed 
approximately  50  percent  of  the  time  to 
identify  whether  underride  was 
involved  because  of  inadequate 
information  on  .the  PARs  and  because 
FARS  analysts  are  not  familiar  with 
typical  indicators  of  underride. 

CRASH  also  faulted  NHTSA's  benefit 
calculation  methods,  and  says  that  the 
agency  systematically  chose  the  lowest 
possible  figures  to  calculate  potential 
benefits  in  the  Preliminary  Regulatory 
Evaluation  (PRE).  It  thinks  that  NHTSA 
is  falsely  showing  the  underride  fatality 
statistics  as  static  by  using  only  the 


FARS  data  on  combination  trucks,  and 
only  during  the  period  from  1985  to 
1989.  Its  analysis  of  the  data  show  that 
the  single  unit  truck  underride  fatalities 
are  growing  most  rapidly  (80  percent 
between  1982  to  1989,  claiming  145 
persons  in  1989).  Extrapolating  these 
data  to  the  rule's  1995  effective  date, 
CRASH  calculates  that  single  unit  trucks 
account  for  229  out  of  685  total 
underride  fatalities,  an  increase  of  90 
percent  over  NHTSA's  static  total. 

Regarding  Advocates'  comment  on  the 
limited  applicability  of  the  SNPRM,  the 
benefits  of  requiring  guards  on  single 
unit  trucks  are  far  less  than  those  for 
requiring  guards  on  trailers  because 
single  unit  trucks  cause  a  proportionally 
smaller  number  of  underride  fatalities. 
Also,  single  unit  trucks  come  in  a  much 
wider  variety  of  configurations,  making 
it  much  more  difficult  to  attach 
standardized  guards.  Even  if  it  would  be 
cost  beneficial  to  require  some  subsets 
of  the  single  unit  truck  fleet  to  use 
underride  guards,  NHTSA  does  not  now 
have  the  information  necessary  to  define 
those  subsets  that  should  not  be 
excluded.  The  FRE  has  a  more  complete 
analysis  of  the  benefits.  For  these 
reasons,  NHTSA  may  address  underride 
guards  for  single  unit  trucks  in  a 
separate  rulemaking.  NHTSA  has 
determined  that  there  will  be  essentially 
no  benefits  lost  by  excluding  wheels- 
back  vehicles,  since  the  rear  tires  of  the 
trailer  represent  an  adequate  underride 
guard  from  the  standpoint  of  PCI 
prevention.  A  similar  argument  can  be 
made  for  low-chassis  vehicles.  PCI  will 
be  avoided  due  to  trailer  design,  but  the 
rear  of  the  trailer  may  have  other  impact 
hazards  that  reduce  effectiveness  as  a 
rear  impact  guard.  The  agency  does  not 
know  how  many  trailers  have  work 
performing  equipment  that  would 
qualify  for  the  special  purpose  vehicle 
exclusion,  but  believes  this  number  to 
be  very  small.  Any  benefits  lost  to  it 
would  likely  be  partially  compensated 
for  by  the  work  performing  equipment, 
such  as  liftgates,  acting  as  a  guard. 

The  energy  absorption  requirement  in 
the  final  rule  will  adequately  prevent 
deaths  and  injuries  from  overly  rigid 
guards.  Therefore,  the  agency  believes 
that  its  estimate  of  the  fatalities 
prevented  by  this  rule  is  realistic,  and 
will  not  be  degraded  by  overly  rigid 
guards,  as  Advocates  claims.  NHTSA 
cannot  respond  to  Advocates  comment 
about  the  benefits  of  the  hydraulic 
energy  absorbing  guards  because  the 
agency  has  not  been  provided  with 
sufficient  information.  Inquiries  with 
the  Quinton-Hazel  Company  revealed 
that  they  no  longer  produce  the  guard, 
and  the  basis  for  the  study  concluding 


that  the  guard  was  cost  effective  is 
unclear. 

Regarding  Advocate's  comment  that  a 
rule  that  would  save  only  9  to  19 
fatalities  is  inadequate  because  it  should 
save  more  lives,  the  agency  notes  that 
two  key  factors  resulted  in  the  low 
benefits  calculations:  (1)  The  low 
annual  underride  fatality  rate,  and  (2) 
guard  effectiveness  estimates.  Based  on 
8  years  of  FARS  data  and  79  detailed 
police  accident  reports,  NHTSA's 
preliminary  estimate  (PRE)  determined 
that  the  national  underride  rate  with  PCI 
was  14-23.5  percent.  This  translates  to 
an  annual  average  of  only  59  fatalities 
per  year  attributable  to  rear  underride  • 
with  PCI,  or  about  one  per  state  per 
year.  Based  on  the  1979  Michigan  data, 
NHTSA  estimates  that  about  one-third 
of  these  fatalities  occur  at  speeds  below 
40  kph  (25  mph),  which  is  the 
maximum  design  speed  of  the 
minimally  compliant  guard  for  most 
vehicles.  The  low  number  of  potentially 
affected  fatalities  was  reflected  in  the 
guard  effectiveness  range  (18-27 
percent)  used  in  the  agency's 
preliminary  benefit  calculations.  This 
effectiveness  range  is  similar  to  that 
suggested  for  the  comparable  European 
guard  by  the  British  researchers  cited  by 
Advocates. 

The  drop  in  estimated  benefits  from 
the  earlier  notices  is  a  result  of 
improved  calculation  methods  and  data. 
The  1981  NPRM's  estimate  of  63 
fatalities  was  based  on  an  assumed 
average  PCI  rate  of  35  percent  and  an 
assumed  guard  effectiveness  of  50 
percent.  The  9-19  fatalities  estimated  in 
the  SNPRM  were  based  on  a  PCI 
underride  fatality  rate  of  14  to  23.4 
percent  and  a  guard  effectiveness  of  18 
to  27  percent.  NHTSA  subsequently  has 
decided  that  a  more  appropriate 
methodology  is  to  rely  only  on  the 
FARS  database,  which  is  now  well 
established.  Therefore,  based  on  better 
data  (13  years  of  FARS  plus  inspection 
of  139  police  accident  reports)  NHTSA 
now  believes  that  the  PCI  rate  is  11  to 
17  percent.  The  10  to  25  percent  guard 
effectiveness  estimate  is  consistent  with 
experience  with  the  European  guard, 
modeling  studies,  and  accident 
investigations,  which  are  detailed  in  the 
FRE.  Based  on  these  parameters,  the 
anticipated  annual  benefits  of  this  rule, 
including  the  effects  of  conspicuity,  are 
estimated  to  be  4  to  15  lives  saved  by 
preventing  PCI  and  29  serious  injuries 
(AIS  2-5)  prevented.  An  unknown 
number  of  non-PCI  related  lives  will 
also  be  saved,  as  well  as  145  minor 
injuries  (AIS  1)  prevented. 

Advocates'  suggestion  that  NHTSA  is 
using  unstated  assumptions  in  the 
calculation  of  benefits  is  baseless.  The 


regulatory  evaluations  explicitly  state 
all  of  the  important  factors  and 
assumptions  used  in  the  benefits 
calculation. 

NHTSA  acknowledges  that  the  FARS 
data  are  not  perfect.  However,  the 
agency  disagrees  with  CRASH  and  IIHS 
that  the  FARS  is  an  inadequate  basis  for 
making  estimates  of  benefits  and 
drawing  conclusions  for  the  purpose  of 
this  rulemaking.  In  fact,  the  FARS  and 
NASS  databases  are  the  best  available. 
The  FARS  represents  a  census  of  all 
fatal  accidents  occurring  in  the  United 
States.  Therefore,  NHTSA  considers  the 
FARS  to  be  a  better  basis  for 
decisionmaking  than  the  regional 
studies  and  casual  surveys  cited  by 
some  of  the  consumer  safety  groups. 
Based  on  NHTSA's  survey  of  113  police 
accident  reports  from  across  the 
country,  NHTSA  concludes  that 
fatalities  coded  as  underride  are 
properly  coded  and  that  virtually  all  of 
them  involve  PCI.  It  is  possible  that 
some  fatal  accidents  where  some  degree 
of  underride  occurred  should  have  been 
coded  as  PCI  in  the  police  accident 
reports  or  the  FARS,  but  were  not. 
However,  the  FARS  are  the  best  data 
available. 

The  NASS,  HSRI,  and  VSC  (DHS- 
sponsored)  studies  are  inappropriate 
indicators  of  the  percentage  of 
underride  fatalities  with  PCI.  The  use  of 
non-census  data  such  as  NASS,  which 
is  based  on  a  sample  of  tow-away 
crashes,  has  the  potential  to  build 
sampling  error  into  the  conclusions. 
Problems  with  using  these  various 
studies  are  explained  in  more  detail  in 
the  FRE.  The  FRE  also  explains  why  it 
is  inappropriate  to  extrapolate  the 
underride  statistics  from  the  atypical   . 
State  of  California  to  the  rest  of  the 
nation,  as  IIHS  urges. 

The  agency  believes  that  CRASH'S 
comment  that  a  rule  including  single 
unit  trucks  would  save  122  lives  in  1995 
is  based  on  highly  optimistic 
assumptions.  Their  estimate  is  based  on 
unrealistic  projections  of  the  number  of 
fatalities  (685,  compared  to  423  in 
1992),  a  high  underride  rate  from  a 
United  Kingdom  study  which  may  not 
be  applicable  to  the  United  States,  and 
the  27  percent  upper  bound  of  guard 
effectiveness  range  estimated  in  the 
Preliminary  Regulatory  Evaluation. 

NHTSA  has  expanded  the  scope  of 
data  considered  in  its  FRE  benefits 
analysis,  as  suggested  by  CRASH  and 
other  consumer  safety  groups,  but  the 
augmented  data  do  not  support  their 
characterization  of  the  underride 
problem.  NHTSA  included  the  FARS 
data  for  the  eleven  years  from  1982 
through  1992.  In  response  to  the 
comments  from  the  consumer  safety 
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groups.  NHTSA  has  taken  parked 
trailers  into  account  in  the  analysis  of 
benefits  in  the  FRE.  NHTSA  has  also 
expanded  the  number  of  police  accident 
reports  it  inspected  to  determine  the 
ratio  of  single  unit  trucks  to  trailers 
involved  in  parked  underride  accidents. 
NHTSA  looked  at  60  selected  police 
accident  reports  over  a  three  year  period 
to  determine  thiff  ratio.  Figure  IV-lA  in 
the  FRE  demonstrates  that  the  underride 
problem  for  single  unit  trucks  is  not 
increasing,  as  CRASH  suggests,  but  is 
relatively  static,  as  stated  in  the  PRE. 
Therefore.  NHTSA  believes  that 
CRASH'S  extrapolations  of  average 
annual  fatalities  to  the  rule's  effective 
date  are  invalid.  For  reasons  explained 
in  the  FRE.  the  agency  remains 
unpersuaded  by  the  estimates  of 
underride  percentage  and  the 
corresponding  benefits  suggested  in 
CRASH'S  comments. 

Ford  also  questioned  NHTSA's 
estimated  level  of  benefits.  Ford  stated 
that  enhanced  conspicuity.  seat  belt 
usage,  and  the  reduction  in  the  number 
of  alcohol-related  crashes  will  also 
reduce  the  incidence  of  underride-type 
crashes.  Therefore,  Ford  doubts  that 
reductions  of  fatalities  and  injuries  in 
the  magnitude  estimated  by  the  agency 
could  be  achieved  solely  by  this  rule. 
Ford  also  said  that  over  the  last  ten 
years  private  trailer  fleets  that  do  not 
depend  on  public  docks  have  lowered 
designs  to  increase  productivity  through 
use  of  small  diameter,  low  profile  tires 
and  low  ride  suspensions.  "Therefore,  a 
1.000  to  1,250  mm  (40  to  50  in)  high 
trailer  chassis  may  no  longer  be  typical, 
and  therefore  the  future  benefits  of  rule 
may  be  inaccurate. 

NHTSA  agrees  that  all  the  factors 
cited  by  Ford  will  contribute  to  the 
reduction  in  fatalities  from  underride. 
However,  NHTSA  has  accounted  for  the 
effects  of  the  conspicuity  rule  in  its  FRE. 
Moreover,  the  effectiveness  of  the  new 
automatic  restraint  systems  depends  on 
the  prevention  of  PCI,  because  air  bags 
need  space  to  deploy.  There  may  be 
some  reduction  in  underride  crashes 
due  to  increased  seat  belt  usage  and 
alcohol  awareness,  but  such  synergistic 
factors  cannot  be  separated  out  at  this 
point  because  projections  of  seat  belt 
and  alcohol  use  are  difficult.  NHTSA 
will  assess  analytically  the  effectiveness 
of  this  standard  in  the  future  and  will 
normalize  these  factors  in  the  analysis. 
Although  lower  chassis  heights  may 
now  be  more  common  in  private  fleets. 
NHTSA  disagrees  with  Ford's 
suggestion  that  the  standard  trailer 
heights  are  no  longer  "typical." 
NHTSA's  data  indicate  that  the  vast 
majority  of  trailer  chassis  are  still  set  at 
the  1.000  to  1.250  mm  (40  to  50  in) 


height  to  provide  access  to  public 
loading  docks.  The  1990/92  TTMA  van 
trailer  data  indicate  that  98  percent  of 
floor  heights  range  fi-om  1.219  to  1.320 
mm  (48  to  52  in).  The  agency  considers 
it  unlikely  that  loading  dock  heights 
will  change  dramatically  in  the  near 
future  because  standardization  is  very 
important  to  the  trucking  industry  and 
a  large  investment  would  be  required  to 
change  heights. 

Volkswagen  enclosed  three  studies  of 
European  accident  statistics  showing 
reductions  in  fatalities  of  between  5  and 
17  percent  for  the  European  guards,  and 
recommended  harmonization  with  the 
European  standards. 

NHTSA  does  not  dispute  the  studies 
cited  by  Volkswagen  on  the 
effectiveness  of  the  European  guard. 
However.  NHTSA  is  not  bound  to 
follow  the  European  standard.  NHTSA's 
rule  should  be  about  10  to  25  percent 
effective  and  the  requirements  of  this 
rule  are  slightly  more  stringent  than  the 
European  standard. 

Yellow  Freight  System  conducted  a 
review  of  their  1991  accidents  and 
concluded  that  there  was  no  safety 
benefit  from  the  use  of  the  guards.  It 
does  not  believe  that  any  of  its  fatal 
accidents  would  have  been  prevented 
by  the  upgraded  guards. 

Yellow  Freight  System  provided  no 
evidence  to  show  that  upgraded  guards 
on  their  trailers  would  not  have 
prevented  any  fatalities  during  1991. 
Even  if  it  had.  the  particular  experience 
of  a  single  carrier  over  a  single  year 
period  would  not  be  indicative  of  the 
extent  of  the  need  for  underride  guards 
in  the  industry  generally. 

F.  head  Time 

Most  of  the  commenters  supported 
the  agency's  proposal  of  a  24  month 
lead  time.  No  commenter  said  that  two 
years  was  insufficient.  The  American 
Truck  Dealers  Division  of  the  National 
Automobile  Dealers  Association 
approved  of  the  proposed  lead  time, 
stating  that  it  will  minimize  the  impact 
of  the  rule  on  the  industry.  Mr.  Robert 
Crail.  a  trailer  designer  and 
manufacturer,  indicated  that  two  years 
would  be  adequate.  The  TTMA  also 
supported  the  two  year  lead  time,  based 
on  the  requirements  proposed  in  the 
SNPRM. 

One  commenter  suggested  that  the 
proposed  lead  time  was  too  long.  Mr. 
John  Tomassoni  recommended  that  the 
lead  time  be  lowered  to  1  year,  because 
only  "marginally  more  effort"  would  be 
required  to  design,  produce,  and  install 
the  required  guards.  According  to  Mr. 
Tomassoni.  this  is  tiecause  vehicle 
manufacturers  are  already  producing 
and  installing  "geometrically 


compliant"  guards,  or  guards  that  meet 
the  configuration  requirements  of  this 
rule,  on  16  m  (53  ft)  trailers  in  order  to 
meet  State  requirements.  Since  the  basic 
design  shown  in  the  SNPRM  has  been 
available  for  some  time,  he  believes  that 
upgrading  the  current  guards  to  meet 
the  strength  requirements  should  not  be 
difficult. 

While  this  may  be  a  valid  point  for 
those  manufacturers  currently 
producing  geometrically  compliant 
guards,  establishing  too  short  a  lead 
time  period  might  create  a  competitive 
disadvantage  for  those  manufacturers 
who  are  not.  Also,  the  agency  wants  to 
allow  enough  lead  time  to  permit 
engineers  to  produce  innovative,  highly 
efficient  guard  designs,  rather  than 
forcing  them  to  rush  to  market  with  an 
upgraded  version  of  the  current  design. 
Further,  the  agency  notes  that  an  energy 
absorption  requirement  has  been  added 
in  the  final  rule  that  Mr.  Tomassoni  did 
not  consider  in  suggesting  that  a  year 
would  be  sufficient  lead  time. 

Therefore.  NHTSA  does  not  believe 
that  a  shorter  lead  time  than  two  years 
would  be  appropriate.  Engineers  will 
have  to  design  guards  and  rigid  test 
fixtures,  and  the  guards  will  have  to  be 
manufactured,  tested,  and  in  some  cases 
marketed.  There  is  currently  no  industry 
in  the  business  of  manufacturing 
underride  guards  for  third  parties, 
although  NHTSA  anticipates  that  one 
may  emerge  to  meet  the  demand  created 
by  this  rule.  Smaller  trailer  - 
manufacturers  wishing  to  acquire 
manufactured  guards  need  time  to  work 
with  the  emerging  guard  designers/ 
manufacturers  regarding  their  frame  and 
chassis  configurations  and  appropriate 
attachment  hardware.  Because  a 
relatively  low  level  of  technology  is 
needed,  NHTSA  believes  that  two  years 
will  be  sufficient  time.  Therefore,  the 
two  year  lead  time  is  being  retained  in 
the  final  rule.  Compliance  will  be 
required  24  months  from  the  date  of 
publication  of  this  rule  in  the  Federal 
Register. 

G.  Miscellaneous  Issues 

1.  Metric  System  Units 

Section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  (Pub.  L.  100- 
418)  and  Executive  Order  12770  direct 
Federal  agencies  to  use  the  metric 
system  (SI.  the  International  System  of 
Units)  where  possible  in  rulemakings. 
Therefore,  the  values  that  were 
proposed  in  English  system  units  in  the 
SNPRM  are  adopted  using  SI  units.  To 
facilitate  cross-reference  to  the 
preceding  notices,  approximate  English 
system  equivalent  measurements  follow 
the  SI  measurements  in  the  preamble. 


««.  rcuciai  liigiivvdjr  i  luniiiitaiioiiun 

Rulemaking  on  Underride  Guards 

Many  commenters,  mostly  private 
citizens,  requested  that  NHTSA  make 
this  rule  apply  to  existing  trailers,  thus 
requiring  that  the  owners  of  those 
trailers  remove  the  FHWA-required 
guards  and  retrofit  the  trailers  with 
improved  underride  guards.  The  law 
firm  of  Lipman  and  Katz.  Mr.  Byron 
Bloch.  and  many  others  requested  that 
NHTSA  mandate  retrofit  of  existing 
trucks. 

NHTSA  has  no  authority  to  issue  such 
requirements.  Authority  to  regulate 
existing  trucks  rests  with  the  Federal 
Highway  Administration.  Some 
commenters  realized  this.  The  New 
York  Attorney  General  said  there  is  no 
excuse  for  not  coordinating  with  FHWA 
and  arranging  for  a  parallel  and 
simultaneous  rulemaking  by  that  agency 
for  existing  trucks.  The  American  Truck 
Dealers  Division  of  the  National 
Automobile  Dealers  Association 
requested  that  NHTSA  encourage 
FHWA  to  require  retrofit. 

FHWA  has  worked  widi  NHTSA  to 
ensure  that  its  standards  are  compatible 
with  the  Federal  Motor  Vehicle  Safety 
Standards  whenever  possible.  As  part  of 
this  effort.  FHWA  will  continue  to  adopt 
appropriate  sections  of  NHTSA's 
standards  into  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR).  FHWA  is 
considering  a  rulemaking  to  amend  the 
FMCSR  at  49  CFR  393.86,  Parts  and 
Accessories  Necessary  for  Safe 
Operation,  to  require  vehicles  which  are 
subject  to  NHTSA's  rear  impact  guard 
requirements  to  maintain  the  devices. 
As  part  of  that  rulemaking,  FHWA  will 
determine  if  retrofitting  of  existing 
vehicles  with  rear  impact  guards  should 
be  required. 

XII.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  Regulatory  Policies  and 
Procedures 

This  rulemaking  action  was  reviewed 
under  Executive  Order  12866.  The 
action  has  been  determined  to  be 
"significant"  under  Executive  Order 
12866  and  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  because  it  concerns  a  matter 
in  which  there  is  substantial  public 
interest.  The  FRE  for  this  rule  describes 
the  economic  and  other  effects  of  this 
rulemaking  action  in  detail.  A  copy  of 
the  FRE  has  been  placed  in  the  docket 
for  public  inspection. 

Tne  cost  and  benefit  information  for 
this  rule  can  be  summarized  as  set  forth 
below.  Rear  impact  guards  meeting  the 
requirements  of  this  rule  would  cost 
approximately  $128  to  $148  per  trailer 


or  semitrailer.  This  cost  includes  an 
incremental  increase  (above  the  cost  of 
current  rear  impact  guards)  of  between 
$77  and  $96  per  guard  to  satisfy  the  rear 
impact  guard  and  rear  impact  protection 
requirements.  An  additional  estimated 
cost  of  $7.00  per  trailer  may  be  needed 
to  reinforce  the  frame  of  the  trailer, 
depending  on  guard  design.  To  repair 
the  horizontal  member  of  the  guard 
when  damaged,  NHTSA  estimates  an 
incremental  increase  in  lifetime 
maintenance/repair  costs  of  $16.44.  An 
added  lifetime  present  value  fuel  cost  of 
approximately  $23.05  is  estimated, 
based  on  the  added  mass  of  the  guard 
(an  incremental  increase  of 
approximately  25  kg  or  55  lbs).  The 
added  weight  will  also  cause  a  revenue 
loss  due  to  payload  displacement  of 
$0.33  over  the  life  of  the  trailer.  There 
will  be  an  additional  cost  for 
compliance  testing  of  the  guard 
(excluding  the  cost  of  the  test  fixture), 
which  is  estimated  to  be  between  $1.16 
and  $1.46  per  vehicle.  The  incremental 
cost  increase  of  the  guard  will  be  less 
than  two  percent  of  the  trailer  retail 
cost.  NHTSA  estimates  that  the  total 
consumer  cost  of  the  rule  will  be  about 
$11.9  to  13.7  million  annually. 

The  agency  estimates  that  4  to  15  PCI 
fatalities  will  be  eliminated  annually  by 
this  rule  when  it  is  in  full  effect  and  all 
vehicles  to  which  it  is  applicable  are  in 
compliance.  The  estimate  of  fatality 
reduction  is  based  on  the  number  of 
passenger  vehicle  occupants  killed  in 
PCI  collisions.  It  is  also  based  on  an 
estimate  that  the  rear  impact  guard  is  10 
to  25  percent  effective  in  reducing  PCI 
fatalities.  There  will  also  be  non-PCI 
underride  fatalities  prevented  but  the 
agency  was  unable  to  quantify  them. 
NHTSA  further  estimates  that  29  non- 
minor  injuries  (AIS  2-5)  and  145  minor 
injuries  (AIS  1)  would  be  prevented  in 
both  PCI  and  non-PCI  collisions. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  analyzed  the  potential 
impacts  of  this  rule  on  small  entities 
under  the  Regulatory  Flexibility  Act  and 
certifies  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NHTSA  has  described  those  possible 
impacts  in  the  FRE,  which  is,  in  part,  a 
regulatory  fiexibility  analysis. 

The  agency  seeks  to  reduce  the 
severity  of  underride  crashes  by 
improving  the  design  of  the  affected 
vehicle,  the  trailer  or  semitrailer. 
Accordingly,  trailer  and  semitrailer 
manufacturers  will  be  affected  by  the 
rule.  Based  on  the  1994  AAMA  Motor 
Vehicle  Facts  and  Figures,  there  were 
approximately  327  trailer  and 
semitrailer  manufacturers  in  the  U.S.  in 


1991,  most  of  which  are  small 
manufacturers  (less  than  500 
employees).  These  manufacturers  will 
be  required  to  produce  each  of  their 
vehicles  with  a  rear  impact  guard  and 
ensure  that  the  guard  is  positioned 
within  the  specified  distances  from  the 
ground,  the  vehicle's  sides,  and  the 
vehicle's  rear  extremity.  If  the  vehicle 
manufacturers  obtain  a  guard  from  a 
supplier,  they  will  only  have  to  install 
the  guard  in  accordance  with  the 
installation  instructions  provided  with 
the  guard.  If  the  vehicle  manufacturers 
produce  their  own  guards,  they  will 
have  to  ensure  that  the  guards  meet  the 
rear  impact  requirements  for  guards. 

The  agency  has  designed  this  rule  to 
minimize  the  impact  on  small 
businesses  by  issuing  separate 
equipment  and  vehicle  standards.  This 
issuance  of  two  separate  standards 
relieves  small  trailers  manufacturers  of 
the  necessity  for  testing  their  completed 
trailers.  Rear  impact  guard  suppliers  as 
well  as  vehicle  manufacturers  which 
manufacture  their  own  guards  may  test 
mount  guards  on  a  test  fixture  to  assess 
for  compliance  with  the  strength  and 
energy  absorption  requirements  of  the 
equipment  standard.  This  compliance 
test  option  minimizes  the  cost  impact 
on  small  entities  in  a  manner  consistent 
with  the  purposes  of  49  U.S.C.  Chapter 
301. 

C.  Executive  Order  12612  (Federalism) 

Based  on  available  information,  the 
agency  believes  the  federalism 
implications  of  this  rulemaking  are 
minimal.  Nearly  all  states  require 
underride  protection  guards  for  heavy 
trailers  and  semitrailers.  Further,  most 
states  require  that  the  guards  meet 
certain  configuration  requirements,  or 
that  they  be  positioned  in  a  certain 
location  relative  to  the  rear  and  sides  of 
the  vehicle.  The  rule  will  preempt  State 
requirements  for  rear  impact  protection. 
However,  the  agency  believes  that 
federalism  implications  will  be  minor 
because  the  guards  required  by  this 
rulemaking  are  not  fundamentally 
different  from  those  required  by  State 
law.  Several  States  including  Michigan, 
North  Carolina.  New  York,  and  New 
Jersey  require  longer  trailers  15  m  (50  ft) 
to  have  guards  with  the  configuration 
required  by  this  rulemaking.  For 
practical  purposes,  the  only  effect  that 
this  rulemaking  would  have  in  these 
States  is  to  require  the  guards  to  be 
tested  and  certified  for  strength  and 
energy  absorption. 

The  agency  has  determined  that  this 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
NHTSA  believes  that  effective  rear 
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impact  protection  measures  can  be 
implemented  only  at  the  national  level. 
Only  vehicle  manufacturers  can 
produce  trailers  and  semitrailers  with 
improved  rear  impact  protection.  The 
improvements  required  by  this 
rulemaking  will  cause  vehicle 
manufacturers  and  operators  to  incur 
costs  that  could  affect  their  competitive 
position  if  compliance  is  voluntarily 
implemented  by  some,  but  not  all 
manufacturers.  This  Federal  rulemaking 
applies  uniformly  to  all  manufacturers 
and  will  ensure  that  the  competitive 
position  of  the  manufacturers  will  not 
be  significantly  affected  by  these  safety 
improvements. 

D.  Preemptive  Effect  and  Judicial 
Review 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  49  U.S.C.  30161 
sets  forth  a  procedure  for  judicial  review 
of  final  rulemaking  establishing, 
amending,  or  revoking  Federal  motor 
vehicle  safety  standards.  That  section 
does  not  require  submission  of  a 
petition  for  reconsideration  or  other 
administrative  proceeding  before  parties 
may  file  suit  in  court. 

E.  Paperwork  Reduction  Act 

The  labeling  and  installation 
instructions  requirements  associated 
with  this  rule  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  in  accordance  with 
44  use  chapter  35. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Labeling  and  Installation 
Instructions  Requirements  for  Rear 
Impact  Guards. 

Need  for  Information:  Labeling — 
Identification  of  guards  as  meeting 
equipment  standard  for  strength  and 
energy  absorption;  Installation 
Instructions — Ensure  that  obtained 
guards  are  properly  installed. 

Anticipated  Use  of  information: 
Labeling — Routine  trailer  inspection  by 
FHWA;  Installation  Instructions — 
Installation  of  obtained  guards  by 
vehicle  manufacturers. 

Frequency:  Labeling — On  occasion; 
Installation  Instructions — On  occasion. 

Burden  Estimate:  Labeling — 7,500 
hrs.;  Installation  Instructions — 2.000 
hrs. 

Average  Burden  Hours  per 
Respondent:  Labeling— 25;  Installation 
Instructions — 10. 
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For  FurTner  Informalion  Contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation.  400  Seventh  St.  SW, 
Washington  DC  20590,  (202)  366-4735. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing.  49 
CFR  Fart  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  A  new  §  571.223  is  added  to  read 
as  follows: 

§  571 .223    Standard  No.  223;  rear  impact 
guards. 

Si.  Scope.  This  standard  specifies 
requirements  for  rear  impact  guards  for 
trailers  and  semitrailers. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  the  number  of 
deaths  and  serious  injuries  that  occur 
when  light  duty  vehicles  collide  with 
the  rear  end  of  trailers  and  semitrailers. 

53.  Application.  This  standard 
applies  to  rear  impact  guards  for  trailers 
and  semitrailers  subject  to  F'ederal 
Motor  Safety  Standard  No.  224.  Rear 
Impact  Protection  (§  571.224). 

54.  Definitions. 

In  this  standard,  directional  terms 
such  as  bottom,  center,  height, 
horizontal,  longitudinal,  transverse,  and 
rear  refer  to  directions  relative  to  the 
vehicle  orientation  when  the  guard  is 
oriented  as  if  it  were  installed  on  a 
vehicle  according  to  the  installation 
instructions  in  S5.5  of  this  section. 

Chassis  means  the  load  supporting 
frame  structure  of  a  motor  vehicle. 

Guard  width  means  the  maximum 
horizontal  guard  dimension  that  is 
perpendicular  to  the  longitudinal 
vertical  plane  passing  through  the 
longitudinal  centerline  of  the  vehicle 
when  the  guard  is  installed  on  the 
vehicle  according  to  the  installation 
instructions  in  S5.5  of  this  section. 

Horizontal  member  means  the 
structural  member  of  the  guard  that 
meets  the  configuration  requirements  of 
S5.1.1  through  5.1.3  of  §  571.224,  Rear 
Impact  Protection,  when  the  guard  is 
installed  on  a  vehicle  according  to  the 
guard  manufacturer's  installation 
instructions. 

Hydraulic  guard  means  a  guard 
designed  to  use  fluid  properties  to 
provide  resistance  force  to  deformation. 


Rear  impact  guard  means  a  device 
installed  on  or  near  the  rear  of  a  vehicle 
so  that  when  the  vehicle  is  struck  from 
the  rear,  the  device  limits  the  distance 
that  the  striking  vehicle's  front  end 
slides  under  the  rear  end  of  the 
impacted  vehicle. 

Rigid  test  fixture  means  a  supporting 
structure  on  which  a  rear  impact  guard 
can  be  mounted  in  the  same  manner  it 
is  mounted  to  a  vehicle.  The  rigid  text 
fixture  is  designed  to  resist  the  forces 
applied  to  the  rear  impact  guard  without 
significant  deformation,  such  that  a 
performance  requirement  of  this 
standard  must  be  met  no  matter  how 
small  an  amount  of  energy  is  absorbed 
by  the  rigid  test  fixture. 

S5.  Requirements. 

55.1  Cross-Sectional  Vertical  Height. 
The  horizontal  member  of  each  guard 
shall  have  a  cross  sectional  vertical 
height  of  at  least  100  mm  at  any  point 
across  the  guard  width.  See  Figure  1  of 
this  section. 

55.2  Strength  and  Energy  Absorption. 
When  tested  under  the  procedures  of  S6 
of  this  section,  each  guard  shall  comply 
with  the  strength  requirements  of  S5.2.1 
of  this  section  at  each  test  location  and 
the  energy  absorption  requirements  of 
S5.2.2  of  this  section  at  test  location  F3. 
as  specified  in  S6.4  of  this  section. 
However,  a  particular  guard  (i.e.,  test 
specimen)  need  not  be  tested  at  more 
than  one  location. 

55.2.1  Guard  Strength.  The  guard 
must  resist  the  force  levels  specified  in 
S5.2.1  (a)  through  (c)  of  this  section 
without  deflecting  by  more  than  125 
mm. 

(a)  A  force  of  50,000  N  at  test  location 
Pi  on  either  the  left  or  the  right  side  of 
the  guard  as  defined  in  S6.4(a)  of  this 
section. 

(b)  A  force  of  50,000  N  at  test  location 
P2  as  defined  in  S6.4(b)  of  this  section. 

(c)  A  force  of  100.000  N  at  test 
location  P3  on  either  the  left  or  the  right 
side  of  the  guard  as  defined  in  S6.4(c) 
of  this  section. 

55.2.2  Guard  Energy  Absorption.  A 
guard,  other  than  a  hydraulic  guard, 
shall  absorb  by  plastic  deformation 
within  the  first  125  mm  of  deflection  at 
least  5,650  J  of  energy  at  each  test 
location  P3.  See  Figure  2  of  this  section. 

55.3  Labeling.  Each  guard  shall  be 
permanently  labeled  with  the 
information  specified  in  S5.3  (a) 
through  (c)  of  this  section.  The 
information  shall  be  in  English  and  in 
letters  that  are  at  least  2.5  mm  high.  The 
label  shall  be  placed  on  the  forward- 
facing  surface  of  the  horizontal  member 
of  the  guard,  305  mm  inboard  of  the 
right  end  of  the  guard. 

(a)  The  guard  manufacturer's  name 
and  address. 
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(b)  The  statement:  "Manufactured  in 
."  (inserting  the  month  and  year 
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of  guard  manufacture). 

(c)  The  letters  "DOT",  constituting  a 
certification  by  the  guard  manufacturer 
that  the  guard  conforms  to  all 
requirements  of  this  standard. 

55.4  Guard  Attachment  Hardware. 
Each  guard,  other  than  a  guard  that  is  to 
be  installed  on  a  vehicle  manufactured 
by  the  manufacturer  of  the  guard,  shall 
be  accompanied  by  all  attachment 
hardware  necessary  for  installation  of 
the  guard  on  the  chassis  of  the  motor 
vehicle  for  which  it  is  intended. 

55.5  Installation  Instructions.  The 
manufacturer  of  rear  impact  guards  for 
sale  to  vehicle  manufacturers  shall 
include  with  each  guard  printed 
instructions  in  English  for  installing  the 
guard,  as  well  as  a  diagram  or  schematic 
depicting  proper  guard  installation.  The 
manufacturer  of  a  rear  impact  guard  for 
one  of  its  own  vehicles  shall  prepare 
and  keep  a  copy  of  installation 
procedures  applicable  to  each  vehicle/ 
guard  combination  for  a  period  of  one 
year  from  the  date  of  vehicle 
manufacture  and  provide  them  to 
NHTSA  on  request.  The  instructions  or 
procedures  shall  specify: 

(a)  Vehicles  on  which  the  guard  can 
be  installed.  Vehicles  may  be  designated 
by  listing  the  make  and  model  of  the 
vehicles  for  which  the  guard  is  suitable, 
or  by  specifying  the  design  elements 
that  would  make  any  vehicle  an 
appropriate  host  for  the  particular  guard 
(e.g.,  vehicles  with  frame  rails  of  certain 
spacing  and  gauge  of  steel). 

(b)  A  description  of  the  chassis 
surface  to  which  the  guard  will  be 
attached,  including  frame  design  types 
with  dimensions,  material  thickness, 
and  tire  track  width.  This  description 
shall  be  detailed  enough  to  permit  the 
agency  to  locate  and  duplicate  the 
chassis  surface  during  compliance 
testing. 

(c)  An  explanation  of  the  method  of 
attaching  the  guard  to  the  chassis  of 
each  vehicle  make  and  model  listed  or 
to  the  design  elements  specified  in  the 
instructions  or  procedures.  The 
principal  aspects  of  vehicle  chassis 
configuration  that  are  necessary  to  the 
proper  functioning  of  the  guard  shall  be 
specified.  If  the  chassis  strength  is 
inadequate  for  the  guard  design,  the 
instructions  or  procedures  shall  specify 
methods  for  adequately  reinforcing  the 
vehicle  chassis.  Procedures  for  properly 
installing  any  guard  attachment 
hardware  shall  be  provided. 

SB.  Guard  Test  Procedures.  The 
procedures  for  determining  compliance 
with  S5.2  of  this  section  are  specified  in 
S6.1  through  S6.6  of  this  section. 


56.1  Preparation  of  Hydraulic  Guards. 
For  hydraulic  guards,  the  horizontal 
member  of  the  guard  is  deflected  in  a 
forward  direction  until  the  hydraulic 
unit(s)  have  reached  the  full  extent  of 
their  designed  travel  or  610  mm. 
whichever  occurs  first.  The  hydraulic 
units  are  compressed  before  the 
application  of  force  to  the  guard  in 
accordance  with  S6.6  of  this  section  and 
maintained  in  this  condition  throughout 
the  testing  under  S6.6  of  this  section. 

56.2  Guard  Installation  for  Strength 
and  Energy  Absorption  Tests. 

(a)  The  rear  impact  guard  is  attached 
to  a  test  device. 

(b)  The  test  device  for  the  compliance 
lest  will  be  whichever  of  the  following 
devices,  if  either  was  used,  the 
manufacturer  used  as  a  basis  for  its 
certification  of  the  guard  in  S5.3(c)  of 
this  section.  If  the  manufacturer  did  not 
use  one  of  these  devices  or  does  not 
specify  a  device  when  asked  by  the 
agency,  the  agency  may  choose  either  of 
the  following  devices — 

(1)  A  rigid  test  fixture.  In  the  case  of 
testing  on  a  rigid  test  fixture  NHTSA 
will  consult  the  installation  instructions 
or  procedures  to  determine  the  surface 
or  structure  that  the  guard  is  supposed 
to  be  mounted  to  and  mount  it  to  the 
rigid  test  fixture  in  the  same  way. 

(2)  A  complete  trailer  for  which 
installation  of  the  guard  is  suitable,  as 
provided  in  the  manufacturer's 
installation  instructions  or  procedures 
required  by  S5.5  of  this  section.  The 
trailer  chassis  is  secured  so  that  it 
behaves  essentially  as  a  fixed  object 
during  the  test,  such  that  the  test  must 
be  passed  no  matter  how  little  it  moves 
during  the  test. 

(c)  "The  guard  is  attached  in 
accordance  with  the  instructions  or 
procedures  for  gu^rd  attachment 
provided  by  the  guard  manufacturer  for 
that  guard  as  required  by  S5.5  of  this 
section. 

56.3  Force  Application  Device.  The 
force  application  device  employed  in 
S6.6  of  this  section  consists  of  a 
rectangular  solid  made  of  rigid  steel. 
The  steel  solid  is  203  mm  in  height,  203 
mm  in  width,  and  25  mm  in  thickness. 
The  203  mm  by  203  mm  face  of  the 
block  is  used  as  the  contact  surface  for 
application  of  the  forces  specified  in 
S5.2.1  (a)  through  (c)  of  this  section. 
Each  edge  of  the  contact  surface  of  the 
block  has  a  radius  of  curvature  of  5  mm 
plus  or  minus  1  mm. 

56.4  Test  Locations.  With  the  guard 
mounted  to  the  rigid  test  fixture  or  to  a 
complete  trailer,  determine  the  test 
locations  Pi,  P2,  and  P3  in  accordance 
with  the  procedure  set  forth  in  S6.4  (a) 
through  (c)  of  this  section.  See  Figure  1 
of  this  section. 


(a)  Test  location  Pi  is  the  point  on  the 
rearmost  surface  of  the  horizontal 
member  of  the  guard  that: 

(1)  Is  located  at  a  distance  of  %  of  the 
guard  width  from  the  vertical 
longitudinal  plane  passing  through 
center  of  the  guard; 

(2)  Lies  on  either  side  of  the  center  of 
the  guard's  horizontal  member;  and 

(3)  Is  50  mm  above  the  bottom  of  the 
guard. 

(b)  Test  location  P2  is  the  point  on  the 
rearmost  surface  of  the  horizontal 
member  of  the  guard  that: 

(1)  Lies  in  the  longitudinal  vertical 
plane  passing  through  the  center  of  the 
guard's  horizontal  member;  arid 

(2)  Is  50  mm  above  the  bottom  of  the 
guard. 

(c)  Test  location  P3  is  any  point  on 
the  rearmost  surface  of  the  horizontal 
member  of  the  guard  that: 

(1)  Is  not  less  than  355  mm  and  not 
more  than  635  mm  from  the  vertical 
longitudinal  plane  passing  through 
center  of  the  guard; 

(2)  Lies  on  either  the  right  or  left  side 
of  the  horizontal  member  of  the  guard; 
and 

(3)  Is  50  mm  above  the  bottom  of  the 
guard. 

56.5  Positioning  of  Force  Application 
Device.  Before  applying  any  force  to  the 
guard,  locate  the  force  application 
device  such  that: 

(a)  The  center  point  of  the  contact 
surface  of  the  force  application  device  is 
aligned  with  and  touching  the  guard  test 
location,  as  defined  by  the 
specifications  of  S6.4  of  this  section. 

(b)  The  longitudinal  axis  of  the  force 
application  device  passes  through  the 
test  location  and  is  perpendicular  to  the 
transverse  vertical  plane  that  is  tangent 
to  the  rearmost  surface  of  the  guard's 
horizontal  member. 

56.6  Force  Application.  After  the 
force  application  device  has  been 
positioned  according  to  S6.5  of  this 
section,  apply  the  loads  specified  in 
S5.2.1  of  this  section.  Load  application 
procedures  are  specified  in  the  SB. 6  (a) 
through  (d)  of  this  section. 

(a)  Using  the  force  application  device, 
apply  force  to  the  guard  in  a  forward 
direction  such  that  the  displacement 
rate  of  the  force  application  device  is 
constant  and  not  less  than  1  mm  and  not 
more  than  1.5  mm  per  second. 

(b)  If  conducting  a  strength  test  to 
satisfy  the  requirement  of  S5.2.1  of  this 
section,  the  force  is  applied  until  the 
forces  specified  in  S5.2.1  of  this  section 
have  been  exceeded,  or  until  the 
displacement  of  the  force  application 
device  has  reached  at  least  125  mm, 
whichever  occurs  first. 

(c)  If  conducting  a  test  to  be  used  for 
the  calculation  of  energy  absorption 
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levels  to  satisfy  the  requirement  of               resistance  to  the  force  applicaliun                    (d)  During  each  force  application,  the 
S5.2.2  of  this  section,  apply  the  force  to      device.  Produce  a  force  vs.  deflection          force  application  device  is  guided  so 
the  guard  until  displacement  of  the              diagram  of  the  type  shown  in  Figure  2         that  it  does  not  rotate.  At  all  times 
force  application  device  has  reached           of  this  section  using  this  information.          during  the  application  of  force,  the 
125  mm.  For  calculation  of  guard  energy     Determine  the  energy  absorbed  by  the          location  of  the  longitudinal  axis  of  the 
absorption,  the  value  of  force  is                    guard  by  calculating  the  shaded  area            force  application  device  remains 
recorded  at  least  ten  times  per  25  mm          bounded  by  the  curve  in  the  force  vs.           constant, 
of  displacement  of  the  contact  surface  of     deflection  diagram  and  the  abscissa  (X-       bilung  code  4910-59-p 
the  loading  device.  Reduce  the  force            axis), 
until  the  guard  no  longer  offers 
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3.  A  new  §  571.224  is  added  to  read 
as  follows: 

§571.224    Standard  No.  224;  rear  impact 
protection. 

Si.  Scope.  This  standard  establishes 
requirements  for  the  installation  of  rear 
impact  guards  on  trailers  and 
semitrailers  with  a  gross  vehicle  weight 
rating  (GVWR)  of  4,536  kg  or  more. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  the  number  of 
deaths  and  serious  injuries  occurring 
when  light  duty  vehicles  impact  the  rear 
of  trailers  and  semitrailers  with  a  GVWR 
of  4,536  kg  or  more. 

53.  Application.  This  standard 
applies  to  trailers  and  semitrailers  with 
a  GVWR  of  4.536  kg  or  more.  The 
standard  does  not  apply  to  pole  trailers, 
low  chassis  vehicles,  special  purpose 
vehicles,  wheels  back  vehicles,  or 
temporary  living  quarters  as  defined  in 
49  CFR  529.2 

54.  Definitions. 

Chassis  means  the  load  supporting 
frame  structure  of  a  motor  vehicle. 

Horizontal  member  means  the 
structural  member  of  the  guard  that 
meets  the  configuration  requirements  of 
S5.1  of  this  section  when  the  guard  is 
installed  on  the  vehicle  according  to  the 
installation  instructions  or  procedures 
required  by  S5.5  of  §  571.223,  jlear 
Impact  Guards. 

Low  chassis  vehicle  means  a  trailer  or 
semitrailer  having  a  chassis  that  extends 
behind  the  rearmost  point  of  the 
rearmost  tires  and  a  lower  rear  surface 
that  meets  the  configuration 
requirements  of  S5.1.1  through  5.1.3  of 
this  section. 

Outer  or  Outboard  means  away  from 
the  trailer  centerline  and  toward  the 
side  extremities  of  the  trailer. 

Rear  extremity  means  the  rearmost 
point  on  a  vehicle  that  is  above  a 
horizontal  plane  located  ^60  mm  above 
the  ground  and  below  a  horizontal  plane 
located  1,900  mm  above  the  ground 
when  the  vehicle  is  configured  as 
specified  in  S5.1  of  this  section  and 
when  the  vehicle's  cargo  doors,  tailgate, 
or  other  permanent  structures  are 
positioned  as  they  normally  are  when 


the  vehicle  is  in  motion.  Nonstructural 
protrusions  such  as  taillights,  rubber 
bumpers,  hinges  and  latches  are 
excluded  from  the  determination  of  the 
rearmost  point. 

Rounded  corner  means  a  guard's 
outermost  end  that  curves  upward  or 
forward  toward  the  front  of  the  vehicle, 
or  both. 

Side  extremity  means  the  outermost 
point  on  a  vehicle's  side  that  is  located 
above  a  horizontal  plane  560  mm  above 
the  ground,  below  a  horizontal  plane 
located  190  cm  above  the  ground,  and 
between  a  transverse  vertical  plane 
tangent  to  the  rear  extremity  of  the 
vehicle  and  a  transverse  vertical  plane 
located  305  mm  forward  of  that  plane 
when  the  vehicle  is  configured  as 
specified  in  S5.1  of  this  section.  Non- 
structural protrusions  such  as  taillights, 
hinges,  rubber  bumpers,  and  latches  are 
excluded  from  the  determination  of  the 
outermost  point. 

Special  purpose  vehicle  means  a 
trailer  or  semitrailer  having  work- 
performing  equipment  (including  any 
pipe  equipment  that  would  hold 
hazardous  materials  in  transit  and 
require  rear-end  protection  under  49 
CFR  178.345-8(d))  that,  while  the 
vehicle  is  in  transit,  resides  in  or  moves 
through  the  area  that  could  be  occupied 
by  the  horizontal  member  of  the  rear 
underride  guard,  as  defined  by  S5.1.1 
through  S5.1.3  of  this  section. 

Wheels  back  vehicle  means  a  trailer  or 
semitrailer  whose  rearmost  axle  is 
permanently  fixed  and  is  located  such 
that  the  rearmost  surface  of  tires  of  the 
size  recommended  by  the  vehicle 
manufacturer  for  the  vehicle  on  that 
axle  is  not  more  than  305  mm  forward 
of  the  transverse  vertical  plane  tangent 
to  the  rear  extremity  of  the  vehicle. 

S5.  Requirements. 

S5.1  Installation;  vehicle 
configuration.  Each  vehicle  shall  be 
equipped  with  a  rear  impact  guard 
certified  as  meeting  Federal  Motor 
Vehicle  Safety  Standard  No.  223,  Rear 
Impact  Guards  (§571.223).  When  the 
vehicle  to  which  the  guard  is  attached 
is  resting  on  level  ground,  unloaded, 
with  its  full  capacity  of  fuel,  and  with 


its  tires  inflated  and  air  suspension,  it 
so  equipped,  pressurized  in  accordance 
with  the  manufacturer's 
recommendations,  the  guard  shall 
comply  with  the  requirements  of  S5.1.1 
through  S5.1.3  of  this  section.  See 
Figure  1  of  this  section. 

S5.1.1  Guard  width.  The  outermost 
surfaces  of  the  horizontal  member  of  the 
guard  shall  extend  outboard  to  within 
100  mm  of  the  longitudinal  vertical 
planes  that  are  tangent  to  the  side 
extremities  of  the  vehicle,  but  shall  not 
extend  outboard  of  those  planes.  See 
Figure  1  of  this  section. 

S5.1.2-Guard  height.  The  vertical 
distance  between  the  bottom  edge  of  the 
horizontal  member  of  the  guard  and  the 
ground  shall  not  exceed  560  mm  at  any 
point  across  the  full  width  of  the 
member.  Notwithstanding  this 
requirement,  guards  with  rounded 
comers  may  curve  upward  within  255 
mm  of  the  longitudinal  vertical  planes 
that  are  tangent  to  the  side  extremities 
of  the  vehicle.  See  Figure  1  of  this 
section. 

S5.1.3  Guard  rear  surface.  At  any 
height  560  mm  or  more  above  the 
ground,  the  rearmost  surface  of  the 
horizontal  member  of  the  guard  shall  be 
located  as  close  as  practical  to  a 
transverse  vertical  plane  tangent  to  the 
rear  extremity  of  the  vehicle,  but  no 
more  than  305  mm  forward  of  that 
plane.  Notwithstanding  this 
requirement,  the  horizontal  member 
may  extend  rearward  of  the  plane,  and 
guards  with  rounded  comers  may  curve 
forward  within  255  mm  of  the 
longitudinal  vertical  planes  that  are 
tangent  to  the  side  extremities  of  the 
vehicle. 

S5.2  Installation  Requirements. 
Guards  shall  be  attached  to  the  vehicle's 
chassis  by  the  vehicle  manufacturer  in 
accordance  with  the  installation 
instructions  or  procedures  provided 
pursuant  to  S5.5  of  Standard  No.  223, 
Rear  Impact  Guards  (§  571.223).  The 
vehicle  must  be  of  a  type  identified  in 
the  installation  instructions  as 
appropriate  for  the  guard. 
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Issued  on  January  16,  1996. 
Ricardo  Martinez, 

Administrator. 

[FR  Doc.  96-682  Filed  1-17-96;  4:42  pml 
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DEPARTMENT  OF  THE  iNTERiOR 

Bureau  of  Indian  Affairs 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

25  CFR  Chapter  V  and  Part  900 
RINs  1076-AC20;  0905-AC98 

Indian  Self-Oetermination  and 
Education  Assistance  Act 
Amendn[>ents 

AGENCIES:  Bureau  of  Indian  Affairs, 

Indian  Health  Service.  Departments  of 

the  Interior  and  Health  and  Human 

Services. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretaries  of  the 
Department  of  Interior  (DOI)  and  the 
Department  of  Health  and  Human 
Services  (DHHS)  propose  a  joint  rule  to 
implement  section  107  of  the  Indiem 
Self-Determination  Act,  as  amended, 
including  Title  I,  Public  Law  103-413, 
the  Indian  Self-Determination  Contract 
Reform  Act  of  1994.  A  joint  rule,  as 
required  by  section  107(a)(2)(A)(ii)  of 
the  Act,  will  permit  the  Departments  to 
award  contracts  and  grants  to  Indian 
tribes  without  the  unnecessary  burden 
or  confusion  associated  with  having  two 
sets  of  rules  for  single  program 
legislation.  In  section  107(a)(1)  of  the 
Act  Congress  delegated  to  the 
Departments  limited  legislative 
rulemalung  authority  in  certain 
specified  subject  matter  areas,  and  the 
joint  rule  addresses  only  those  specific 
areas.  As  required  by  section  107(d)  of 
the  Act.  the  Departments  have 
developed  this  proposed  rule  with 
active  tribal  participation,  using  the 
guidance  of  the  Negotiated  Rulemaking 
Act. 

DATES:  Comments  must  be  submitted  on 
or  before  March  25.  1996.  We  will  send 
copies  of  this  notice  of  proposed 
rulemaking  (NPRM)  to  each  tribe.  We 
especially  invite  comments  from 
individual  tribes,  tribal  members  and 
tribal  organizations. 
ADDRESSES:  Written  comments  to  these 
rules  may  be  sent  to  Betty  J.  Penn, 
Indian  Self-Determination  Amendments 
Regulations  Comments.  Indian  Health 
Service,  Room  6-34.  5600  Fishers  Lane. 
Parklawn  Building,  Rockville.  MD 
20857.  Comments  will  be  made 
available  for  public  inspection  at  this 
address  from  8:30  a.m.  to  5:00  p.m.. 
Monday  through  Friday  beginning 
approximately  2  weeks  after 
publication.  Comments  will  also  be 
available  for  public  inspection  at  the 


Department  of  the  Interior.  Room  4627, 
Main  Interior  Building,  1849  C  Street 
NW.  Washington,  DC  20240.  These 
comments  will  be  available  at  the  same 
time  as  in  Rockvillt;. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Thomas.  Division  of  Self- 
Determination  Services,  Bureau  of 
Indian  Affairs.  Department  of  the 
Interior.  Room  4627.  1849  C  Street 
N.W..  Washington,  DC  20240. 
Telephone  (202)  208-3708  or  Merry 
Elrod.  Division  of  Self-Determination 
Services.  Office  of  Tribal  Activities. 
Indian  Health  Service.  Room  6A-19. 
5600  Fishers  Lane.  Parklawn  Building, 
Rockville,  MD  20857.  Telephone  (301) 
443-6840/1104/1044 
SUPPLEMENTARY  INFORMATION:  The  1975 
Indian  Self-Determination  and 
Education  Assistance  Act  gave  tribes  the 
authority  to  contract  with  the  Federal 
government  to  operate  programs  serving 
their  tribal  members  and  other  eligible 
persons.  The  Act  was  further  amended 
by  the  Technical  Assistance  Act  and 
other  Acts.  Public  Law  98-250;  Public 
Law  100-202;  Interior  Appropriations 
Act  for  Fiscal  Year  1988.  Public  Law 
100—446;  Indian  Self-Determination  and 
Education  Assistance  Act  Amendments 
of  1988.  Public  Law  100-^72;  Indian 
Reorganization  Act  Amendments  of 
1988,  Public  Law  100-581; 
miscellaneous  Indian  Law 
Amendments,  Public  Law  101-301; 
Public  Law  101-512;  Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments  of  1990, 
Public  Law  101-644;  Public  Law  102- 
184;  Public  Law  103-138;  Indian  Self- 
Determination  Act  Amendments  of 
1994.  Public  Law  103-413;  and  Public 
Law  103—435.  Of  these,  the  most 
significant  were  Public  Law  100—472 
(the  1988  Amendments)  and  Public  Law 
103-413  (the  1994  Amendments). 

The  1988  Amendments  substantially 
revised  the  Act  in  order  "to  increase 
tribal  participation  in  the  management 
of  Federal  Indian  programs  and  to  help 
ensure  long-term  financial  stability  for 
tribally-run  programs."  Senate  Report 
100-274  at  2.  The  1988  Amendments 
were  also  "intended  to  remove  many  of 
the  administrative  and  practical  barriers 
that  seem  to  persist  under  the  Indian 
Self-Determination  Act."  Id.  at  2.  In 
fashioning  the  amendments.  Congress 
directed  that  the  two  IDepartments 
develop  implementing  regulations  over 
a  10-month  period  with  the  active 
participation  of  tribes  and  tribal 
organizations.  In  this  regard.  Congress 
delegated  to  the  Departments  broad 
legislative  rulemaking  authority. 

Initially  the  two  Departments  worked 
closely  with  tribes  and  tribal 


organizations  to  develop  new 
implementing  regulations,  culminating 
in  a  joint  compromise  September  1990 
draft  regulation  reflecting  substantial 
tribal  input.  Thereafter,  however,  the 
two  Departments  continued  work  on  the 
draft  regulation  without  any  further 
tribal  input.  The  revised  proposed 
regulation  was  completed  under  the 
previous  administration,  and  the  current 
administration  published  the  proposed 
regulation  (NPRM)  for  public  comment 
on  January  20.  1994,  at  59  FR  3166.  In 
so  doing,  the  current  administration 
expressed  its  concern  over  the  absence 
of  tribal  participation  in  the  regulation 
drafting  process  in  the  years  following 
August  1990,  and  invited  tribes  to 
closely  review  the  NPRM  for  possible 
revisions. 

Triba!  reaction  to  the  January  1994 
proposed  regulation  was  extremely 
critical.  Tribes,  tribal  organizations,  and 
national  Indian  organizations  criticized 
both  the  content  of  the  NPRM  and  its 
length,  running  over  80  pages  in  the 
Federal  Register.  To  address  tribal 
concerns  in  revising  the  proposed 
regulations  into  final  form,  the 
Departments  committed  to  establish  a 
Federal  advisory  committee  that  would 
include  at  least  48  tribal  representatives 
from  throughout  the  country,  and  be 
jointly  funded  by  the  two  Departments. 

In  the  meantime,  Congress  renewed 
its  examination  into  the  regulation 
drafting  process,  and  the  extent  to 
which  events  since  the  1988 
amendments,  including  the  lengthy  and 
controversial  regulation  development 
process,  justified  revisiting  the  Act 
anew.  This  Congressional  review 
eventually  led  to  the  October  1994 
amendments.  (Similar  efforts  by  tribal 
representatives  to  secure  amendments  to 
the  Act  in  response  to  the  developing 
regulations  had  been  considered  by 
Congress  in  1990  and  1992.) 

The  1994  amendments 
comprehensively  revisit  almost  every 
section  of  the  original  Act,  including 
amending  the  Act  to  override  certain 
provisions  in  the  January  1994  NPRM. 
Most  importantly  for  this  new  NPRM, 
the  1994  amendments  also  remove 
Congress'  prior  delegation  to  the 
Departments  of  general  legislative 
rulemaking  authority.  Instead,  the 
Departments'  authority  is  strictly 
limited  to  certain  areas,  a  change 
explained  in  the  Senate  report  that 
accompanied  the  final  version  of  the 
bill: 

Section  105  of  the  bill  addresses  the 
Secretaries'  authority  to  promulgate 
Interpretative  regulations  in  carrying  out  the 
mandates  of  the  Act.  It  amends  section  107 
(a)  and  (b)  of  the  Act  by  limiting  the 
delegated  authorization  of  the  Secretaries  to 
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promulgate  regulations.  This  action  is  a 
direct  result  of  the  failure  of  the  Secretaries 
to  respond  promptly  and  appropriately  to  the 
comprehensive  amendments  developed  by 
this  committee  six  years  ago. 
***** 

Section  105(1)  amends  §  107(a)  by 
delegating  to  the  Secretary  the  authority  only 
to  promulgate  implementing  regulations  in 
certain  limited  subject  matter  areas.  By  and 
large  these  areas  correspond  to  the  areas  of 
concern  identified  by  the  Departments  in 
testimony  and  in  discussions.  Beyond  the 
areas  specified  in  subsection  (a)  *   *   *  no 
further  delegated  authority  is  conferred. 

Sen.  Rep.  No.  103-374  at  14.  For  this 
reason,  the  new  NPRM  covers 
substantially  fewer  topics  than  the 
January  1994  NPRM.  As  specified  by 
Congress,  the  new  NPRM  is  limited  to 
regulations  relating  to  chapter  171  of 
title  28  of  the  United  States  Code, 
commonly  known  as  the  "Federal  Tort 
Claims  Act;"  the  Contract  Disputes  Act 
of  1978  (41  U.S.C.  601  et  seq.); 
declination  and  waiver  procedures; 
appeal  procedures;  reassumption 
procedures;  discretionary  grant 
procedures  for  grants  awarded  under 
section  103  of  the  Act;  property 
donation  procedures  arising  under 
section  105(f)  of  the  Act;  internal  agency 
procedures  relating  to  the 
implementation  of  this  Act;  retrocession 
and  tribal  organization  relinquishment 
procedures;  contract  proposal  contents; 
conflicts  of  interest;  construction; 
programmatic  reports  and  data 
requirements;  procurement  standards; 
property  management  standards;  and 
financial  management  standards.  All  but 
two  of  these  permitted  regulatory 
topics — discretionary  grant  procedures 
and  tribal  organization  relinquishment 
procedures — are  addressed  in  this 
NPRM. 

The  1994  amendments  also  require 
that,  if  the  Departments  elect  to 
promulgate  regulations,  the 
Departments  must  use  the  notice  and 
comment  procedures  of  the 
Administrative  Procedure  Act.  and  must 
promulgate  the  regulations  as  a  single 
set  of  regulations  in  title  25  of  the  Code 
of  Federal  Regulations.  Section 
107(a)(2).  Finally,  the  1994  amendments 
require  that  any  regulations  must  be 
developed  with  the  direct  participation 
of  tribal  representatives  using  as  a  guide 
the  Negotiated  Rulemaking  Act  of  1990. 
This  latter  requirement  is  also  explained 
in  the  accompanying  Senate  Report: 

To  remain  consistent  with  the  original 
intent  of  the  Act  and  to  ensure  that  the  input 
received  firom  the  tribes  and  tribal 
organizations  in  the  regulation  drafting 
process  is  not  disregarded  as  has  previously 
been  the  case,  section  107  also  has  been 
amended  by  adding  a  new  subsection  (d). 


requiring  the  Secretaries  to  employ  the 
negotiated  rulemaking  process. 

Sen.  Rep.  No.  103-374  at  14.  As  a 
result  of  the  October  1994  amendments 
and  earlier  initiatives  previously 
discussed,  the  Departments  chartered  a 
negotiated  rulemaking  committee  under 
the  Federal  Advisory  Committee  Act. 
The  committee's  purpose  is  to  develop 
regulations  that  implement  amendments 
to  the  Act. 

The  committee  has  63  members. 
Forty-eight  of  these  members  represent 
Tribes — two  tribal  members  from  each 
BIA  area  and  two  from  each  IHS  area. 
Nine  members  are  from  the  Department 
of  the  Interior  and  six  members  are  from 
the  Department  of  Health  and  Human 
Services.  Additionally,  four  individuals 
from  the  Federal  Mediation  and 
Conciliation  Service  served  as 
facilitators.  The  committee  is  co-chaired 
by  four  tribal  representatives  and  two 
Federal  representatives.  While  the 
committee  is  much  larger  than  usually 
chartered  under  the  Negotiated 
Rulemaking  Act,  its  larger  size  was 
justified  due  to  the  diversity  of  tribal 
interests  and  programs  available  for 
contracting  under  the  Act. 

The  committee  agreed  to  operate 
based  on  consensus  decisionmaking. 
The  Departments  committed  to  publish 
all  consensus  decisions  as  the  proposed 
rule.  The  committee  further  agreed  that 
any  committee  member  or  his/her 
constituents  could  comment  on  this 
proposed  rule. 

In  order  to  complete  the  regulations 
within  the  statutory  timeframe,  the 
committee  divided  the  areas  subject  to 
regulation  among  six  working  groups. 
The  workgroups  made 
recommendations  to  the  committee  on 
whether  regulations  in  a  particular  area 
were  desirable.  If  the  committee  agreed 
that  regulations  were  desirable,  the 
workgroups  developed  options  for  draft 
regulations.  The  workgroups  presented 
their  options  to  the  full  committee, 
where  the  committee  discussed  them 
and  eventually  developed  the  proposed 
regulations. 

The  first  meeting  of  the  committee 
was  in  April  of  1995.  At  that  meeting, 
the  committee  established  six 
workgroups,  a  meeting  schedule,  and  a 
protocol  for  deliberations.  Between 
April  and  September  of  1995,  the 
committee  met  five  times  to  discuss 
draft  regulations  produced  by  the 
workgroups.  Each  of  these  meetings 
generally  lasted  three  days. 
Additionally,  the  workgroups  met 
several  more  times  between  April  and 
September  to  develop  recommendations 
for  the  committee  to  consider. 

The  policy  of  the  Departments  is, 
whenever  possible,  to  afford  the  public 


an  opportunity  to  participate  in  the 
rulemaking  process.  All  of  the  sessions 
of  the  committee  were  announced  in  the 
Federal  Register  and  were  open  to  the 
public. 

The  Departments  commend  the  ability 
of  the  committee  to  cooperate  and 
develop  a  proposal  that  addresses  the 
interests  of  the  tribes  and  the  Federal 
agencies.  This  negotiated  rulemaking 
process  is  a  model  for  developing 
successful  Federal  and  tribal 
partnerships  in  other  endeavors.  The 
consensus  process  allowed  for  true 
bilateral  negotiations  between  the 
Federal  government  and  the  tribes  in  the 
best  spirit  of  the  govemment-to- 
government  relationship. 

In  developing  regulatory  language, 
full  committee  consensus  was  reached 
on  the  regulations  which  follow  under 
subparts  "A"  through  "P."  In  addition, 
at  the  request  of  tribal  and  Federal 
representatives,  the  Secretaries  have 
agreed  to  propose  and  publish 
additional  introductory  materials  under 
subpart  "A."  Where  the  full  committee 
could  not  reach  consensus  as  defined  in 
its  protocol,  this  preamble  includes  a 
brief  description  of  the  issue,  along  with 
the  Federal  and  tribal  positions  when 
available.  The  public  is  invited  to 
comment  on  these  issues  as  well  as  on 
the  proposed  regulations. 

Where  the  tribal  position  is  stated  it 
reflects  dissatisfaction  with  proposed 
resolution  of  the  issues  by  the  Federal 
representatives  and  preference  for 
alternative  language  as  put  forth  by  the 
tribes.  Where  the  Federal  position  is 
stated,  it  represents  the  official  views  of 
the  Departments,  as  expressed  by  the 
designated  Federal  officials.  The 
paragraphs  below  address  five  areas  of 
disagreement  within  the  committee.  The 
five  areas  are:  internal  agency 
procedures,  confidentiality,  confiicfs  of 
interest,  and  two  areas  of  Secretarial 
policy. 

Key  Areas  of  Disagreement 

Internal  Agency  Procedures 

The  tribal  representatives  of  the 
negotiated  rulemaking  committee 
believe  the  Act  requires  that  provisions 
concerning  the  internal  procedures  of 
the  Departments  of  the  Interior  and 
Health  and  Human  Services  must  be 
drafted  by  the  negotiated  rulemaking 
committee  and  should  be  included  in 
the  final  regulation. 

The  tribal  representatives'  goal  is  to 
have  uniform  procedures  among  the 
Federal  agencies  for  the  implementation 
and  interpretation  of  the  Act  and  these 
regulations.  Further,  tribal 
representatives  believe  that,  unless  the 
internal  agency  procedures  subpart  is 
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included  in  these  regulations,  the 
Federal  agencies  may  use  internal 
agency  procedures  to  limit  the  effect  of 
the  1994  amendments  of  the  Act. 

Previously,  in  the  House  and  Senate 
Reports  that  accompanied  the  final 
version  of  the  1994  bill  each  committee 
observed: 

Tho  recently  promulgated  proposed 
regulations  severely  undercut  Congress' 
intent  in  the  original  Act  and  those 
amendments  to  liberalize  the  contracting 
process  and  to  put  these  programs  firmly  in 
the  hands  of  the  tribes.  The  proposed  January 
1994  regulations  erect  a  myriad  of  new 
barriers  and  restrictions  upon  contractors 
rather  than  simplifying  the  contracting 
process  and  freeing  tribes  from  the  yoke  of 
excess  Federal  oversight  and  control. 

Sen.  Rep.  No.  103-374  at  14;  Cong. 
Rec.  at  H-11145  (daily  ed.  Oct.  6.  1994). 
Tribal  representatives  believe  that 
internal  agency  procedures  may  be  used 
in  this  same  way  again  if  allowed  to  be 
created  outside  the  negotiated 
rulemaking  process. 

For  purposes  of  soliciting  comments 
the  tribal  representatives  recommend 
the  following  regulation  provision  to 
address  the  issue  of  internal  agency 
procedures: 

Internal  Agency  Procedures 

A.  No  internal  agency  procedure,  policy,  or 
other  issuance  which  interprets  the  moaning 
or  application  of  any  provision  of  the  Act  or 
these  regulations  shall  be  binding  upon  an 
Indian  tribe  or  tribal  organization.  Any  such 
issuance  shall  instead: 

(1)  Fall  within  the  speciTic  area  of 
delegated  rulemaking  authority  sp>eciried  in 
section  107(a)  of  the  Act;  and 

(2)  Be  promulgated  pursuant  to  the 
negotiated  rulemaking  and  notice  and 
comment  procedures  of  the  Act. 

B.  No  issuance  which  fails  to  meet  these 
criteria  shall  have  any  force  or  effect,  or  be 
binding  on  any  tribe  or  tribal  organization. 

C.  No  internal  agency  procedure  and  no 
Departmental  official  or  employee  shall 
impose  any  requirements,  limitation,  or 
condition  on  any  tribe  or  tribal  organization 
relating  to  any  matter  arising  under  the  Act 
All  such  matters  shall  be  governed 
exclusively  by  the  Act  and  these  regulations. 

The  Federal  position  is  that  a 
comprehensive  manual  for  the  internal 
management  of  self-determination 
contracts  should  not  be  developed 
through  the  formal  rulemaking  process. 
Internal  agency  procedures  are  more 
appropriately  developed  outside  the 
negotiated  rulemaking  process,  to  allow 
flexibility  in  addressing  practical 
considerations  which  arise  in  the  field, 
and  to  allow  maximum  participation 
from  those  agency  officials  who  bear 
much  of  the  responsibility  for 
implementing  the  Act  to  its  fullest 
capability.  The  Federal  position 
supports  a  joint  tribal  and  Federal 


commitment  to  work  together  to 
generate  a  procedural  manual  which 
will  promote  the  purposes  underlying 
the  Act  and  facilitate  contracting  by 
Indian  tribes  and  tribal  organizations. 

One  goal  of  the  full  committee  is  to 
have  uniform  procedures  for  the 
implementation  and  interpretation  of 
the  act  and  these  regulations  which 
apply  to  all  Federal  agencies  which 
administer  contracted  programs.  The 
Federal  members  of  the  committee 
propose  that  the  parties  formally  agree 
to  work  together  to  develop  a  manual 
which  guides  all  contracting  agencies 
through  the  contracting  process.  This  is 
consistent  with  the  position  taken  by 
the  work  group  charged  with  making 
recommendations  regarding  internal 
agency  procedures. 

To  that  end.  Federal  committee 
members  would  commit  to  a  firm  time 
line  within  which  to  produce  a  manual. 
In  addition,  the  Federal  government 
would  seek  meaningful  consultation 
throughout  the  development  process 
from  representatives  of  Indian  tribes  and 
tribal  organizations. 

Conflicts  of  Interest 

The  Federal  negotiators  feel  strongly 
that  regulatory  provisions  concerning 
conflicts  of  interest  are  needed, 
especially  for  the  protection  of  allottees. 
The  Federal  proposal  would  address 
two  types  of  conflicts:  Conflicts  of  the 
tribe  or  tribal  organization  itself  (an 
"organizational  conflict")  and  conflicts 
of  individual  employees  involved  in 
trust  resource  management.  The 
Secretary  of  the  Interior  owes  a 
fiduciary  duty  to  trust  beneficiaries  that 
cannot  be  compromised  by  contracting 
to  rely  on  the  recommendations  and 
reports  of  persons  with  financial 
interests  adverse  to  those  of  the  trust 
beneficiary  (the  individual  allotted 
Indian),  whether  the  conflict  be  that  of 
the  tribe  or  that  of  an  individual  tribal 
employee. 

With  respect  to  organizational 
conflicts  that  become  known  after 
contract  negotiation,  the  proposal  would 
require  the  tribe  to  disclose  the  conflict 
and  negotiate  a  means  of  avoiding, 
mitigating,  or  neutralizing  the  conflict. 
The  conflict  would  be  one  between  the 
tribe  and  individual  Indians,  one 
between  the  tribe  and  the  United  States, 
or  one  between  the  tribe  and  others 
relying  on  the  work  to  be  performed 
under  the  contract.  The  only  conflicts 
that  would  be  regulated  would  be  those 
arising  from  the  tribe/tribal 
organization's  interests  associated  with 
land,  resources,  trust  property,  or  rights 
of  use.  that  could  impair  the  objectivity 
of  the  tribe/tiibal  organization  in 
performing  the  contract.  The  proposal 


does  not  address  organizational 
conflicts  known  to  the  Secretary  at  the 
time  of  contract  approval.  Those  can 
and  should  be  addressed  in  negotiation 
of  the  contract. 

With  respect  to  contracts  for  trust 
resource  management,  the  pcoposal 
would  require  the  tribe/tribal 
organization  to  adopt  and  enforce 
standards  of  conduct  to  prohibit 
officers,  employees  or  agents  (including 
subcontractors)  from  participating  in  the 
review  of  trust  transactions  with  those 
nontribal  entities  in  which  they  have  a 
financial  interest,  employment,  or 
competitive  relationship.  The  standards 
would  also  prohibit  acceptance  of 
gratuities. 

Contract  provisions  may  be  negotiated 
to  take  the  place  of  the  proposed 
regulation.  The  regulation  is  proposed 
to  ensure  that  some  provision  will  be 
made  to  avoid  or  mitigate  conflicts, 
whether  by  rule  or  contract  terms.  Such 
provisions  will  permit  the  Secretary  of 
the  Interior  to  contract  for  work 
supportive  of  his  trust  management 
functions,  and  avoid  the  potential  for 
breach  of  trust  liability  or  the  need  to 
decline  on  grounds  that  "adequate 
protection  of  trust  resources  is  not 
assured." 

The  Federal  proposal  is  as  follows: 

A.  What  is  an  organizational  conflict?  An 
organizational  conflict  exists  when  your 
legal,  financial,  or  resource  use  interests 
(arising  from  land,  interests  in  land  or 
resources,  trust  property,  or  rights  of  use) 
conflict  with  those  of  the  United  States  or 
any  person  reliant  on  the  work  to  be 
performed  under  the  contract  (including  an 
Indian  allottee).  An  organizational  conflict 
only  arises,  however,  when  your  interest  is 
such  that  it  may  impair  your  objectivity  in 
performing  work  under  the  contract. 

B.  What  must  a  tribe  or  tribal  organization 
do  if  an  organizational  conflict  arises  under 
a  contract?  You  must  disclose  the  conflict  to 
the  Secretary  and  propose  a  means  of 
avoiding,  mitigating,  or  neutralizing  the 
conflict,  if  the  conflict  had  not  been  known 
to  the  Secretary  when  the  contract  was 
negotiated.  You  must  proposed  a  means  of 
avoiding,  mitigating,  or  neutralizing  the 
conflict  (such  as  review  of  your  work  by  a 
third  4>arty,)  that  is  acceptable  to  the 
Secretary. 

C.  What  kinds  of  organizational  conflicts 
must  be  addressed?  You  must  address 
conflicts  between  the  tribe  and  the  United 
States,  such  as  when  the  tribe  has  a  contract 
for  realty  services  and  a  contaminant  survey 
must  be  undertaken  in  connection  with  its 
request  that  the  United  States  take  land  into 
trust.  A  conflict  would  exist  because  it  would 
be  in  the  tribe's  interest  for  the  United  States 
to  take  the  land  into  trust,  despite  the 
presence  of  contaminants,  because  liability 
for  cleanup  would  be  transferred  to  the 
United  States  as  holder  of  legal  title. 

You  must  address  conflicts  between  a  tribe 
and  individual  trust  beneficiaries.  For 


example,  a  tribe  may  hold  a  contract  for  real 
estate  services,  including  appraisals.  If  the 
tribe  seeks  to  buy  or  lease  lands  from  an 
allottee,  its  performance  of  the  appraisal  of 
such  allotted  lands  would  present  such  a 
conflict.  To  fulfill  its  trust  resp)onsibility  to 
the  individual  Indian  landowner,  the  United 
States  would  expect  the  tribe  to  hire  an 
independent  appraiser  to  perform  (or  review) 
the  appraisal. 

The  tribe  may  have  conflicting  interests 
with  other  persons  who  rely  on  its 
performance  under  the  contract.  For 
example,  a  cadastral  survey  may  determine 
the  boundaries  between  tribal  lands  and 
those  of  individual  Indians.  State 
governments,  or  private  landowners.  In  that 
case,  the  survey  should  be  reviewed  by  an 
independent  third  party  to  assure  its 
objectivity. 

D.  When  must  the'tribe  or  tribal 
organization  regulate  its  employees  or 
subcontractors  to  avoid  a  conflict  of  interest? 
You  must  maintain  written  standards  of 
conduct  to  govern  officers,  employees,  and 
agents  (including  subcontractors)  engaged  in 
functions  related  to  the  management  of  trust 
assets. 

E  What  must  the  Standards  of  Conduct 
prohibit  or  mitigate?  The  Standards  must 
prohibit  an  officer,  employee,  or  agent 
(including  a  subcontractor)  from 
participating  in  the  review,  analysis,  or 
inspection  of  trust  transactions  with  a  party 
in  which  such  persons  have  a  financial 
interest  or  an  employment  relationship,  or 
those  in  direct  competition  with  such  a  party. 
It  must  also  prohibit  such  officers, 
employees,  or  agents  from  accepting  any 
gratuity,  favor,  or  anything  of  more  than 
nominal  value,  from  a  party  (other  than  the 
tribe)  with  an  interest  in  the  trust 
transactions  under  review.  Such  standards 
must  also  provide  for  sanctions  or  remedies 
of  the  violation  of  the  standards. 

F.  What  types  of  conflicts  involving  tribal 
employees  or  contractors  would  have  to  be 
regulated  by  the  tribe?  The  tribe  would  need 
■a  tribally-adopted  mechanism  to  ensure  that 
no  officer  or  employee  reviews  a  trust 
transaction  in  which  that  person  has  a 
personal,  financial,  or  employment  interest 
that  conflicts  with  that  of  the  trust 
beneficiary,  the  tribe  or  allottee.  For  example, 
a  tribal  employee  who  works  part-time  for  an 
oil  company  should  not  be  assigned  to 
inspect  an  oil  and  gas  lease  held  by  that  oil 
company  to  assure  absolute  loyalty  to  the 
Indian  beneficiary.  For  similar  reasons,  such 
an  employee  should  not  inspect  the  leases 
held  by  the  oil  company's  competitors. 

Similarly,  a  tribe  which  intends  to 
subcontract  the  performance  of  trust-related 
functions  should  avoid  awarding  a  contract 
for  oil  and  gas  royalty  audits  to  an  accounting 
firm  that  also  derives  revenue  from  the  oil 
and  gas  companies  being  audited. 

G.  May  a  tribe  elect  to  negotiate  the 
contract  provisions  on  conflict  of  interest  to 
take  the  place  of  this  regulation?  Yes.  A  tribe 
and  the  Secretary  may  agree  to  contract 
provisions  that  address  the  conflict  of 
interest  issues  specific  to  the  program  and 
activities  contracted.  Agreed-upwn  contract 
provisiorvs  shall  be  followed,  rather  than  this 
regulation. 


The  tribal  representatives  of  the 
negotiated  rulemaking  committee 
oppose  the  regulatory  provisions 
presented  by  the  Federal  officials  in  the 
area  of  "conflict  of  interest;"  except 
those  contained  in  §  900.48(6) 
(Procurement  Management). 

Throughout  the  meetings  two  other 
forms  of  "conflict  of  interest" 
regulations  have  been  proposed: 
organizational  conflicts  of  interest  and 
personal  conflicts  of  interest.  The  tribal 
position  on  each  of  these  proposals  is 
discussed  below. 

Organizational  Conflicts  of  Interest 

Tribal  members  are  of  the  view  that, 
while  this  issue  has  been  discussed 
throughout  the  meetings,  a  clear  and 
concise  federal  proposal  has  not  been 
set  forth. 

The  tribal  representatives  believe  the 
effect  of  the  Federal  proposal  is  to  shift. 
Secretarial  trust  responsibilities  to  tribes 
through  regulation  without  financial 
support  for  the  undertaking.  Further,  for 
the  nearly  20  years  that  self- 
determination  contracting  has  occurred 
under  the  Act,  no  similar  regulation  has 
been  needed. 

Another  concern  of  tribal 
representatives  is  that  the  Interior 
Department  has  no  such  provisions 
controlling  its  own  activities  and  that 
examples  of  similar  conflicts  frequently 
occur  within  Federal  operation  of 
programs. 

For  these  reasons,  tribal 
representatives  strongly  believe  that  no 
regulation  is  necessary  in  this  area  of  so- 
called  organizational  conflicts  of 
interest. 

Personal  Conflicts  of  Interest 

In  this  area,  the  Federal 
representatives  seek  to  require  that 
tribes  and  tribal  organizations  adopt 
internal  procedures  as  a  regulatory 
scheme  to  address  conflicts  of  interest 
by  their  employees,  agents,  and  ofTicials 
when  conducting  transactions  related  to 
trust  resources. 

Tribal  representatives  are  highly 
offended  by  the  nature  of  the  Federal 
proposal  to  dictate  internal  tribal 
operations  through  these  regulations. 
Further,  the  Federal  officials  appear  to 
presume  that  the  procedures  curently 
employed  by  tribes  and  tribal 
organizations  are  insufficient. 

To  the  extent  some  form  of  regulation 
is  needed  in  the  area  of  personal 
conflicts  of  interest  involving  trust 
resource  transactions,  a  revised  version 
of  §  900.48(b)  might  be  explored  and 
commented  upon.  Alternatively,  tribal 
representatives  propose  that  these 
conflicts  of  interest  be  subject  to 


negotiation  of  the  parties  in  each 
contract. 

Confidentiality 

The  Federal  position  is  that  a 
provision  relating  to  the  confidentiality 
of  information  obtained  by  Indian  tribes 
and  tribal  organizations  relating  to  trust 
resources  needs  to  be  included  in  this 
subpart,  consistent  with  the  Federal 
government's  trust  obligation  to 
individual  Indians  to  keep  such 
information  confidential.  The  following 
paragraph  is  proposed  to  address  this 
issue: 

A  contractor  shall  hold  confidential  all 
information  obtained  from  any  person 
relating  to  the  financial  affairs  of  individual 
Indians,  lessees,  or  permittees,  and  shall  not 
release  this  information  without  the 
individual's  consent  or  as  otherwise  required 
by  law. 

Tribal  committee  members  note  that 
tribes  have  long  maintained  their  own 
confidentiality  procedures.  Tribal 
committee  members  believe  the 
proposed  Federal  language  is  offensive, 
and  an  unnecessary  issue  to  be 
regulated. 

Secretarial  Policy 

The  committee  has  not  reached  a 
consensus  in  two  Secretarial  policy 
areas. 

First,  the  provision  regarding  Federal 
program  guidelines,  manuals,  or  policy 
directives  is  drawn  largely  from 
paragraph  l(b)(ll)  of  the  model  contract 
in  section  108(c)of  the  Act.  Tribal 
committee  members  are  of  the  view  that 
the  statutory  provision  is  a  non- 
exclusive list  of  the  types  of  Federal 
documents  or  issuances  that  may  not  be 
imposed  upon  tribes,  and  point  to  the 
statement  in  the  Senate  and  House 
reports  that  other  "unpublished 
requirements"  may  not  be  imposed 
upon  tribes.  They  therefore  seek  the 
addition  of  other  similar  documents 
such  as  "advisories,  notices,  letters, 
correspondence  and  reporting 
requirements."  Federal  representatives 
oppose  adding  any  other  items  to  the 
statutory  list. 

The  Regulation  does  not  include  a 
provision  advanced  by  tribal  committee 
members  that  would  adopt,  as  a 
Secretarial  policy,  the  policy  that 
Federal  laws  and  regulations  will  be 
interpreted  in  a  manner  that  will 
facilitate  the  inclusion  of  programs  in 
contracts  authorized  by  the  Act.  Tribal 
committee  members  view  such  a  policy 
as  within  the  Secretary's  legal  authority 
and  consistent  with  the  strong  policy  of 
the  Act  promoting  tribal  contracting 
activities. 

Federal  committee  members  are  of  the 
view  such  a  policy  may  be  contrary  to 
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law  and  beyond  the  Secretary's 
authority,  since  the  laws  being 
interpreted  may  not  necessarily  be  for 
the  benefit  of  Indians,  and  since  specific 
authority  for  such  a  provision  is 
included  in  Titles  III  and  IV  (self- 
governance)  of  the  Act.  but  not  Title  I. 

•Other  areas  of  disagreement  are  noted 
in  the  summary  of  regulations  below. 

Summary  of  Regulations 

The  narrative  below  is  keyed  to 
specific  subparts  of  the  proposed  rule. 

Subpart  A — Policy 

This  subpart  contains  key 
congressional  policies  contained  in  the 
Act  and  adds  several  Secretarial  policies 
that  will  guide  the  Secretaries' 
implementation  of  the  Act. 

Subpart  B — Definitions 

Subpart  B  sets  forth  definitions  for 
key  terms  used  in  the  balance  of  the 
regulations.  Terms  unique  to  one 
subpart  are  generally  defined  in  that 
subpart,  rather  than  in  subpart  B. 

Subpart  C — Contract  Proposal  Contents 

Subpart  C  contains  provisions  relating 
to  initial  contract  proposal  contents.  In 
this  area,  the  committee  opted  to  have 
minimal  regulations.  The  proposed 
regulation  governing  initial  contract 
proposal  contents  essentially  consists  of 
a  checklist  of  13  items  that  must  be 
addressed  in  a  proposal.  In  addition,  the 
proposed  regulation  contains  a 
provision  relating  to  the  availability  of 
technical  assistance  to  assist  Indian 
tribes  and  tribal  organizations  in 
preparing  a  contract  proposal,  and  a 
provision  relating  to  the  identification 
of  Federal  property  that  the  tribe  or 
tribal  organization  intends  to  use  during 
contract  performance. 

Subpart  D — Review  and  Approval  of 
Contract  Proposals 

Although  this  topic  is  part  of  the 
declination  process,  it  has  been  pulled 
out  for  separate  treatment  to  facilitate  a 
clearer  understanding  of  the  entire 
contracting  process.  In  this  area,  the 
committee  opted  to  have  minimal 
regulations.  The  proposed  regulation 
governing  review  and  approval  of 
contract  proposals  details  what  the 
Secretary  must  do  upon  receiving  a 
contract  proposal,  the  time  frames 
applicable  to  Secretarial  review,  how 
the  90-day  review  period  can  be 
extended,  and  what  happens  if  a 
proposal  is  not  declined  within  the  90- 
day  period. 

Subpart  E — Declination  Procedures 

The  proposed  regulation  governing 
declination  procedures  implements 


Section  102  (a)(2),  (a)(4).  (b)  and  (d)  of 
the  Act.  The  proposed  regulation 
restates  the  statutory  grounds  for 
declining  a  contract  proposal,  clarifies 
that  a  proposal  cannot  be  declined 
based  on  any  objection  that  will  be 
overcome  through  the  contract,  and 
details  procedures  applicable  for  partial 
declinations.  The  proposed  regulation 
also  informs  Indian  tribes  and  tribal 
organizations  of  the  requirements 
applicable  to  the  Secretary  when  a 
declination  finding  is  made,  contains 
provisions  for  technical  assistance  to 
Indian  tribes  and  tribal  organizations  to 
avoid  a  declination  finding,  and  to 
overcome  stated  declination  grounds 
after  a  declination  finding  is  made. 

The  advisory  committee  did  not  reach 
consensus  on  how  to  address  contract 
renewal  proposals.  Tribal 
representatives  on  the  advisory 
committee  proposed  to  exempt  an 
Indian  tribe's  or  tribal  organization's 
contract  renewal  proposal  from  being 
subjected  to  declination  if  the  renewal 
proposal  is  substantially  similar  to  the 
Indian  tribe's  or  tribal  organization's 
prior  contract.  Tribal  representatives  are 
of  the  view  that  if  the  Secretary  wishes 
to  take  back  control  of  a  program,  the 
Secretary  should  follow  the  Act's 
"reassumption"  procedures  set  forth  in 
section  109  of  the  Act. 

It  is  the  Federal  position  that  section 
102(a)(2)  of  the  Act  was  amended  in 
1994  to  specifically  subject  contract 
renewal  proposals  to  the  declination 
criteria,  and  that  nowhere  in  the  Act,  as 
amended,  is  there  a  specific  declination 
exemption  for  contract  renewal 
proposals  that  are  substantially  similar 
to  an  expiring  contract. 

With  respect  to  the  declination 
document  disclosure  provisions  of 
§  900.27(c),  tribal  committee  members 
are  of  the  view  the  disclosure  obligation 
should  extend  to  documents  that  do  not 
support  the  decision,  in  addition  to 
documents  that  do.  Federal  committee 
members  oppose  such  an  expansion  and 
note  that,  if  an  appeal  is  taken,  such 
documents  will  eventually  be  produced 
in  the  discovery  process. 

Nothing  in  this  regulation  is  intended 
to  change  the  IHS's  current  practice  of 
not  reviewing  the  renewal  of  a  term 
contract  for  declination  issues  where  no 
material  or  significant  changes  to  the 
scope  or  funding  of  a  program,  service, 
activity,  or  fimction  has  been  proposed 
by  the  tribe  or  tribal  organization. 

Subpart  F — Standards  for  Tribal  or 
Tribal  Organization  Management 
Systems 

Subpart  F  contains  provisions  relating 
to  the  following  management  standards: 
(1)  Financial  Management:  (2) 


Procurement  Management  and  (3) 
Property  Management.  In  all  of  these 
areas  the  advisory  committee  designed 
minimal  regulations  that  focus  on  the 
minimum  standards  for  the  performance 
of  the  three  management  systems  used 
by  Indian  tribes  and  tribal  organizations 
when  carrying  out  self-determination 
contracts. 

In  drafting  subpart  F,  the  committee 
reviewed  0MB  Circular  A-102  and  the 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments  (the 
"common  rule").  Following  this  review 
and  analysis,  the  attached  regulations 
were  developed  to  implement  the  Act 
and  best  meet  the  needs  of  Indian  tribes 
and  tribal  organizations.  Central  to  the 
proposed  regulation  is  a  distinction 
between  the  standards  that  are  the 
subject  of  this  regulatory  process,  and 
the  management  system  operations  that 
implement  those  standards.  The 
standards  contained  in  this  subpart  are 
designed  to  be  the  targets  which  the 
Indian  tribe's  and  tribal  organization's 
management  systems  should  be 
designed  and  implemented  to  meet.  The 
management  systems  themselves  are  to 
be  designed  by  the  Indian  tribe  or  tribal 
organization. 

Section  900.36  contains  general 
provisions  which  apply  to  all 
management  system  standards 
contained  in  this  subpart.  The  proposed 
regulations  include  provisions  that:  (1) 
Identify  the  management  systems  that 
are  addressed;  (2)  set  forth  the 
requirements  imposed;  (3)  limit  the 
applicability  of  OMB  circulars;  (4) 
provide  that  the  Indian  tribe  or  tribal 
organization  has  the  option  to  impose 
these  standards  upon  sub-contractors; 
(5)  identify  the  difference  between  a 
standard  and  a  system;  and  (6)  specify 
when  the  management  standards  and 
management  systems  are  evaluated. 

Section  900.41  contains  the  minimum 
standards  for  financial  management 
systems.  The  proposed  regulations 
establish  the  minimum  requirements  for 
seven  elements  including:  (1)  Financial 
reports;  (2)  accounting  records;  (3) 
internal  control;  (4)  budget  control;  (5) 
allowable  costs;  (6)  source 
documentation  and  (7)  cash 
management. 

Section  900.47  contains  the  minimum 
standards  for  procurement  management 
systems.  The  proposed  regulations 
establish  the  minimum  requirements  for 
seven  elements:  (1)  To  ensure  that 
vendors  and  sub-contractors  perform  in 
accordance  with  the  terms  of  purchase 
orders  or  contracts;  (2)  to  require  the 
Indian  tribe  or  tribal  organization  to 
maintain  standards  of  conduct  for 
employees  award  contracts  to  avoid  any 
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conflict  of  interest;  (3)  tn  review 
proposed  procurements  to  avoid  buying 
unnecessary  or  duplicative  items;  (4)  to 
provide  full  and  open  competition,  to 
the  extent  feasible  in  the  local  area, 
subject  to  the  Indian  preference  and 
tribal  preference  provisions  of  the  Act; 
(5)  to  ensure  that  procurement  awards 
are  made  only  to  entities  that  have  the 
ability  to  perform  consistent  with  the 
terms  of  the  award;  (6)  to  maintain 
records  on  significant  history  of  all 
major  procurements;  and  (7)  to  establish 
that  the  Indian  tribe  or  tribal 
organization  is  solely  responsible  for 
processing  and  settling  all  contractual 
and  administrative  issues  arising  out  of 
a  procurement.  In  addition,  the 
proposed  regulation  provides  that  each 
Indian  tribe  or  tribal  organization  must 
establish  its  own  small  purchase 
threshold  and  definition  of  "major 
procurement  transactions";  establish 
minimum  requirements  for  sub-contract 
terms,  and  include  a  provision  in  its 
subcontracts  that  addresses  the 
application  of  Federal  laws,  regulations 
and  Executive  Orders  to  subcontractors. 
Section  900.52  contains  the  minimum 
requirements  for  property  management 
systems.  The  proposed  regulations 
address  the  standards  for  both 
Federally'titled  property  and  property 
titled  to  an  Indian  tribe  or  tribal 
organization,  with  differences  based 
upon  who  possesses  title  to  the 
property.  As  a  general  rule  the 
requirements  for  property  where  the 
Federal  agency  retains  title  are  higher 
than  requirements  for  property  where 
the  Indian  tribe  or  tribal  organization 
holds  the  title.  The  proposed  regulation 
addresses  elements  including:  (1) 
Property  inventories;  (2)  maintenance  of 
property;  (3)  differences  in  inventory 
and  control  requirements  for  property 
where  the  Federal  agency  retains  tile  to 
the  property;  and  (4)  the  disposal 
requirements  for  Federal  property. 

Subpart  G — Programmatic  Reports  and 
Data  Requirements 

This  brief  subpart  provides  for  the 
negotiation  of  all  reporting  and  data 
requirements  between  the  Indian  tribe 
or  tribal  organization  and  the  Secretary. 
Failure  to  reach  an  agreement  on 
specific  reporting  and  data  requirements 
is  subject  to  the  declination  process. 
Although  the  Indian  Health  Service 
proposes  to  develop  a  uniform  data  set, 
that  data  set  will  only  be  used  as  a  guide 
for  negotiation  of  specific  requirements. 

Subpart  H — Lease  of  Tribally-Owned 
Buildings  by  the  Secretary 

Section  105(1)  of  the  Act  authorizes 
the  Secretary  to  lease  tribally-owned  or 
tribally- leased  facilities  and  allows  for 


the  definition  of  "other  reasonable 
expenses"  to  be  determined  by 
regulation.  This  subpart  provides  a  non- 
exclusive list  of  cost  elements  that  may 
be  included  as  allowable  costs  under  a 
lease  between  the  Indian  tribe  or  tribal 
organization  and  the  Secretary.  It  further 
clarifies  that  except  for  "fair  market 
rental,"  the  same  types  of  costs  may  be 
recovered  as  direct  or  indirect  charges 
under  a  self-determination  contract. 

Subpart  I — Property  Donation 
Procedures 

This  subpart  establishes  procedures  to 
implement  section  105(f)  of  the  Act. 
Section  900.85  provides  a  statement  of 
the  purpose  of  the  subpart  and  explains 
that  while  the  Secretary  has  discretion 
in  the  donation  of  excess  and  surplus 
property,  "maximum"  consideration 
must  be  given  to  an  Indian  tribe's  or 
tribal  organization's  request. 

This  subpart  also  contains  a  provision 
for  the  Secretary  to  elect  to  reacquire 
property  under  specific  conditions.  It 
clarifies  that  certain  property  is  eligible 
for  operation  and  maintenance  funding, 
as  well  as  for  replacement  funding  on 
the  same  basis  as  if  title  to  the  property 
were  held  by  the  United  States. 

Section  900.87  provides  for  the 
transfer  of  property  used  in  connection 
with  a  self-determination  contract.  It 
provides  slightly  different  procedures 
for  personal  property  versus  real 
property  furnished  before  the  effective 
date  of  the  1994  amendments  and 
another  procedure  for  property 
furnished  after  the  enactment  of  the 
1994  amendments. 

Sections  900.91  and  900.92  address 
section  105(f)(2)(A)  of  the  Act  which 
provides  that  a  tribal  contractor 
automatically  takes  title  to  property 
acquired  with  contract  funds  unless  an 
election  is  made  not  to  do  so.  It  also 
addresses  the  process  for  requesting  that 
real  property  be  placed  "in  trust." 

Section  900.97  addresses  BIA  and  IHS 
excess  property  donation  while 
§  900.103  addresses  excess  or  surplus 
property  from  other  Agencies. 

Subpart  /-^Construction  Contracts 

Subpart  J  addresses  the  process  by 
which  an  Indian  tribe  or  tribal 
organization  may  contract  for 
construction  activities  or  portions 
thereof.  The  subpart  is  intentionally 
written  to  inform  readers  of  the  breadth 
and  scope  of  construction  contracting 
activities  conducted  by  the 
Departments,  and  provides 
opportunities  for  Indian  tribes  or  tribal 
organizations  to  choose  the  degree  to 
which  they  wish  to  participate  in  those 
activities.  The  subpart  provides  for 
extensive  cooperation  and  sharing  of 


information  between  the  Departments 
and  an  Indian  tribe  or  tribal 
organization  throughout  the 
construction  process.  The  subpart 
provides  for  different  construction 
contracting  methods,  such  as  award  of 
contracts  through  subpart  J,  award  of 
contracts  through  section  108  of  the  Act, 
and  award  of  grants  in  lieu  of  contracts 
depending  on  the  degree  of  Federal 
involvement  and  the  phase(s)  of 
construction  activities  for  which  the 
Indian  tribe  or  tribal  organization  seeks 
to  contract. 

The  construction  process  is  described 
in  phases,  starting  with  a  preplanning 
phase,  followed  by  a  planning  phase,  a 
design  phase,  and  a  constriction  phase. 
Provisions  are  included  so  an  Indian 
tribe  or  tribal  organization  can  seek  a 
contract  through  section  108  of  the  Act 
for  the  planning  phase  and  for 
construction  management  services.  It  is 
not  required  that  these  functions  be 
pursued  through  a  section  108  contract, 
and  if  the  Indian  tribe  or  tribal 
organization  so  elects  these  activities 
can  be  part  of  a  subpart  J  contract. 

Definitions  are  provided  that  are 
specific  to  this  subpart.  The  provisions 
contained  in  the  subpart  regarding 
construction  management  services 
provide  an  important  participative 
process  in  construction  activities  for 
Indian  tribes  or  tribal  organizations  that 
seek  a  voice  in  securing  projects  but  do 
not  wish  to  take  upon  themselves  full 
responsibility  for  the  entire  construction 
process. 

The  subpart  establishes  new 
procedures  to  facilitate  tribal 
contracting,  through  such  measures  as 
tribal  notification,  a  tribal  right  of  first 
refusal,  and  other  provisions. 

The  subpart  promotes  the  exploration 
of  alternative  contracting  methods,  and 
eliminates  the  applicability  of  the 
Federal  acquisition  regulations  except 
as  may  be  mutually  agreed  to  by  the 
parties. 

The  subpart  describes  the  process  for 
negotiating  a  construction  contract, 
including  the  process  for  arriving  at  a 
fair  and  reasonable  price,  and  details  the 
process  for  resolving  disagreements  in 
the  contracting  process.  The  subpart 
also  sets  forth  minimum  requirements 
for  contract  proposals,  and  details  the 
respective  roles  of  tribes  and  the 
Secretary. 

The  subpart  promotes  tribal  flexibility 
in  several  areas,  including  through 
periodic  payments  at  least  than 
quarterly,  and  the  payment  of 
contingency  funds  to  be  administered 
by  the  tribal  contractor. 
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Subpart  k — Waiver  Procedures 

The  proposed  regulation  governing 
waiver  procedures  implements  section 
107(o)  of  the  Act.  which  authorizes  the 
Secretary  to  make  exceptions  in  the 
regulations  promulgated  to  implement 
the  Act  or  to  waive  such  regulations 
under  certain  circiunstances.  In  addition 
section  107(e)  of  the  Act  provides  that 
in  reviewing  waiver  requests,  the 
Secretary  shall  follow  the  time  line, 
findings,  assistance,  hearing,  and  appeal 
procedures  set  forth  in  section  102  of 
the  Act.  The  proposed  regulation 
explains  how  an  Indian  tribe  or  tribal 
organization  applies  for  a  waiver,  how 
the  waiver  request  is  processed,  the 
applicable  timeframes  for  approval  or 
declination  of  waiver  requests,  and 
whether  technical  assistance  is 
available.  In  addition,  the  proposed 
regulation  restates  the  declination 
criteria  of  section  102  of  the  Act,  which 
apply  to  waiver  requests,  and  specifies 
that  a  denial  of  a  waiver  request  is 
appealable  under  subpart  L  of  these 
proposed  regulations.  Finally,  the 
proposed  regulation  implements  section 
107(b)  of  the  Act  by  providing  a  process 
for  a  determination  by  the  Secretary  that 
a  law  or  regulation  has  been  superseded 
by  the  provisions  of  the  Indian  Self- 
Determination  Act,  as  amended. 

Subpart  L — Appeals  (Other  Than 
Emergency  Reassumption  and 
Suspension,  Withholding  or  Delay  in 
Payment) 

The  advisory  committee  decided  to 
develop  substantive  regulations 
governing  appeals  of  pre-award 
decisions  by  Federal  officials.  The 
proposed  regulation  does  not  govern 
appeals  of  post -award  decisions  subject 
to  the  Contract  Disputes  Act,  since  the 
provisions  governing  disputes  under  a 
contract  can  be  found  in  subpart  N  of 
these  proposed  regulations.  The 
proposed  regulation  governing  pre- 
award  appeals  implements  sections 
102(b),  102(e),  and  109  of  the  Act,  as 
well  as  various  other  provisions 
requiring  the  Secretary  to  provide  an 
administrative  appeals  process  when 
making  certain  decisions  under  the  Act. 
It  provides  a  roadmap  to  the  appeals 
process  for  Indian  tribes  and  tribal 
organizations. 

The  proposed  regulation  is  divided  in 
two  parts:  Part  I  concerns  appeals  from 
decisions  relating  to  declination  of  a 
proposal,  an  amendment  of  a  proposal, 
or  a  program  redesign;  non-emergency 
reassumption  decisions:  decisions  to 
refuse  to  waive  regulations  under 
section  10'/(e)  of  the  Act;  disagreements 
over  reporting  requirements;  decisions 
relating  to  mature  status  conversions; 


and  a  catciiali  pruviston  relating  to  any 
other  pre-award  decisions  except 
Freedom  of  Information  Act  appeals, 
and  decisions  relating  to  the  award  of 
discretionary  grants  under  section  103 
of  the  Act.  Part  II  concerns  decisions 
relating  to  emergency  reassumptions 
under  section  109  of  the  Act  and 
decisions  relating  to  suspension, 
withholding,  or  delay  of  payments 
under  section  106(1)  of  the  Act. 

The  proposed  regulation  allows  for  an 
informal  conference  to  avoid  more  time- 
consuming  and  costly  formal  hearings, 
but  delineates  the  appeal  process 
available  to  Indian  tribes  and  tribal 
organizations  that  are  either  unhappy 
with  the  results  of  the  informal 
conference  or  who  choose  to  bypass  the 
informal  process  altogether..The 
proftosed  regulation  also  states  that  an 
Indian  tribe  or  tribal  organization  may 
go  directly  to  Federal  district  court 
rather  than  exhaust  the  administrative 
appeal  process  under  this  proposed 

Ttlation. 
nder  the  proposed  regulation,  all 
appeals  must  be  filed  with  the  Interior 
Board  of  Indian  Appeals.  Hearings  on 
the  record  are  conducted  by  an 
Administrative  Law  Judge  of  the 
Department  of  the  Interior's  Office  of 
Hearings  and  Appeals,  Hearings 
Division,  who  renders  a  recommended 
decision.  Objections  to  this 
recommended  decision  may  be  filed 
either  with  the  Interior  Board  of  Indian 
Appeals,  if  the  case  relates  to  a 
Department  of  the  Interior  decision,  or 
with  the  Secretary  of  Health  and  Human 
Services,  if  the  case  relates  to  the 
Department  of  Health  and  Human 
Services. 

Part  II  contains  somewhat  similar 
provisions  concerning  emergency 
reassumption  and  suspension  decisions, 
but  these  decisions  are  treated 
separately  because  of  the  statutory 
requirement  that  a  hearing  on  the  record 
be  held  within  ten  days  of  the 
Secretary's  notice  to  immediately 
rescind  and  reassume  a  program,  or  a 
notice  of  intent  to  suspend,  withhold,  or 
delay  payment  under  a  contract. 

Subpart  M — Federal  Tort  Claims  Act 
Coverage 

Coverage  of  the  Federal  Tort  Claims 
Act  (FTCA)  has  been  extended  to  Indian 
tribes,  tribal  organizations  and  Indian 
contractors  carrying  out  contracts, 
grants,  and  cooperative  agreements 
under  the  Act.  'This  subpart  explains 
which  tort  claims  are  covered  by  the 
FTCA  and  which  tort  claims  are  not 
covered  by  the  FTCA  for  both  medical 
and  non-medical  related  claims.  It  also 
provides  for  tribal  assistance  in  giving 
notice  of  tort  claims  to  the  Federal 


agency  involved,  and  in  providing 
assistance  during  the  administrative 
claim  or  litigation  process. 

Subpart  N- — Post- Award  Contract 
Disputes 

Under  section  110(d)  of  the  Act,  the 
Contract  Disputes  Act  (CDA)  applies  to 
post-award  contract  claims.  This 
subpart  explains  when  a  CDA  claim  can 
be  filed;  the  contents  of  a  claim;  and 
where  to  file  the  claim.  It  also  explains 
the  difference  in  the  handling  of  claims 
over  $100,000  and  those  less  than  that 
amount. 

Subftart  O — Retrocession  and 
Reassumption  Procedures 

Section  107(a)(1)  of  the  Act  authorizes 
the  Secretaries  to  promulgate  certain 
regulations  governing  retrocession  and 
reassumption  procedures.  Sections 
900.230  through  900.234  define 
retrocession,  what  entities  are  entitled 
to  retrocede,  tribal  rights  for  contracting 
and  funding  as  a  result  of  retrocession, 
and  tribal  obligations  regarding  the 
return  of  property  to  the  Secretary  after 
retrocession. 

Sections  900.235  through  900.245 
explain  what  is  meant  by  reassumption, 
the  two  types  of  reassumption 
authorized  under  the  Act,  necessary 
circumstances  when  using  emergency 
and  non-emergency  reassumption 
authority,  and  Secretarial 
responsibilities  including  detailed 
written  notice  requirements  when 
reassumption  is  invoked.  The  subpart 
describes  a  number  of  activities  after 
reassumption  has  been  completed,  such 
as  authorization  for  "wind  up"  costs, 
tribal  obligations  regarding  the  return  of 
property  to  the  Secretary,  and  a  funding 
reduction  protection. 

This  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866  and 
requires  review  by  the  Office  of 
Management  and  Budget. 

The  Departments  certify  that  this  rule 
will  not  have  significant  economic 
effects  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseg.). 

In  accordance  with  Executive  Order 
12630  the  Department  of  the  Interior 
and  the  Department  of  Health  and 
Human  Services  have  determined  that 
this  regulation  does  not  have  significant 
takings  implications.  The  proposed  rule 
does  not  pertain  to  the  taking  of  private 
property  interests,  nor  does  it  have  an 
effect  on  private  property. 

The  Department  oi  the  Interior  and 
the  Department  of  Health  and  Human 
Services  have  determined  that  this 
proposed  rule  does  not  have  significant 
Federalism  effects  under  Executive 
Order  12612  and  will  not  interfere  with 


the  roles,  rights,  and  responsibilities  of 
states. 

The  Departments  of  the  Interior  and 
Health  and  Human  Services  hdve 
determined  that  this  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  under  the 
National  Environmental  Policy  Act  of 
1969. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  this  proposed 
regulation  have  been  negotiated 
between  the  Departments  and  tribal 
representatives  through  the  negotiated 
rulemaking  process.  The  sections  of  the 
regulations  requiring  the  collection  of 
information  have  been  agreed  to  by  the 
parties  in  the  negotiation.  The  subparts 
summarized  below  contain  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507  (d)),  the  Departments  of 
the  Interior  and  Health  and  Human 
Services  have  submitted  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review: 

Subpart  C — Contract  Proposal  Contents 

Subpart  C  contains  provisions  relating 
to  initial  contract  proposal  contents. 
The  proposed  regulation  governing 
initial  contract  proposal  contents 
essentially  consists  of  a  checklist  of  13 
items  that  must  be  addressed  in  a 
proposal.  These  items  include  basic 
information  about  the  respondent  and 
program  to  be  contracted,  such  as:  name 
and  address:  authorizing  resolution; 
date  of  submission  of  proposal; 
description  of  geographical  service  area; 
estimated  number  of  Indian  people  to  be 
served;  brief  statement  of  the  program, 
functions,  services  or  activities  to  be 
performed;  description  of  the  proposed 
program;  financial,  procurement,  and 
property  management  standards; 
description  of  reports  to  be  provided; 
staff  qualifications,  if  any;  budget 
information;  and  waiver  information,  if 
requested. 

In  addition,  the  proposed  regulation 
contains  a  provision  relating  to  the 
availability  of  technical  assistance  for 
Indian  tribes  and  tribal  organizations  in 
preparing  contract  proposals  and  a 
provision  relating  to  the  identification 
of  Federal  property  that  the  tribe  or 
tribal  organization  intends  to  use  during 
contract  performance.  The  parties  that 
would  have  to  comply  with  the 
information  collection  requirements  in 
these  proposed  regulations  are  tribal 
governments  or  tribal  organizations 
authorized  by  tribal  governments.  The 
Departments  need  and  will  use  the 


information  to  determine  eligibility  of 
the  applicant,  evaluate  applicant 
capabilities,  protect  the  service 
population  and  safeguard  Federal  funds 
and  other  resources. 

All  information  is  to  be  collected  and 
reported  at  the  time  a  tribe  makes  initial 
application  to  contract  a  program. 
Annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  34  hours  for  each 
response  for  50  respondents,  including 
the  time  for  reviewing  instructions, 
seaching  existing  data  sources,  gathering 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  1,700 
hours. 

Subpart  G — Programmatic  Reports  and 
Data  Requirements 

Subpart  G  provides  for  the  negotiation 
of  all  reporting  and  data  requirements 
between  the  Indian  tribe  or  tribal 
organization  and  the  Secretary.  The 
information  collected  is  directly  related 
to  the  operation  of  the  program  and  will 
be  negotiated  on  a  contract  by  contract 
basis.  The  Departments  need  and  will 
use  the  information  to  adequately 
monitor  contract  operations  to 
determine  if  satisfactory  services  are 
being  provided. 

All  information  is  to  be  collected  and 
reported  during  the  operation  of  the 
contract  based  on  the  terms  negotiated 
in  the  contract.  Annual  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  10 
hours  for  each  response  for  500 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  5,000 
hours. 

Subpart  I — Property  Donation 
Procedures 

Subpart  I  establishes  procedures 
regarding  donation  of  Federal  excess 
and  surplus  property  to  tribes  or  tribal 
organizations  and  acquisition  of 
property  with  funds  provided  under  a 
self-determination  contract.  Two  areas 
of  this  proposed  subpart  address  the 
procedures  to  be  followed  when  tribes 
or  tribal  organizations  wish  to  acquire 
excess  Bureau  of  Indian  Affairs  or 
Indian  Health  Service  property,  and 
excess  or  surplus  government  property 
from  other  agencies.  The  Departments 
need  and  use  the  information  to 
determine  what  property  the  tribes  want 


to  acquire  and  how  the  property  will  be 
used. 

All  information  is  to  be  collected  and 
reported  when  a  tribe  applies  for  the 
identified  property.  Annual  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  for  100  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  800  hours. 

Subpart  J — Construction  Contracts 

Subpart  J  addresses  the  process  by 
which  an  Indian  tribe  or  tribal 
organization  may  contract  for 
construction  activities  or  portions 
thereof.  The  subpart  requires  the  Indian 
tribe  or  tribal  organization  to  submit 
descriptions  of  standards  when 
proposing  to  contract  a  construction 
project.  These  standards  include  use  of 
licensed  and  qualified  architects  and 
engineers:  applicable  health  and  safety 
standards:  adherence  to  applicable 
Federal,  state,  local  or  tribal  building 
codes  and  engineering  standards; 
structural  integrity;  accountability  of 
funds:  adequate  competition  for  sub- 
contracting under  tribal  or  other 
applicable  law;  the  commencement, 
performance  and  completion  of  the 
contract;  adherence  to  project  plans  and 
specifications  (including  any  applicable 
Federal  construction  guidelines  and 
manuals):  the  use  of  proper  materials 
and  workmanship;  necessary  inspection 
and  testing;  and  a  process  for  changes, 
modifications,  stop  work  and 
termination  otThe  work  when 
warranted.  In  addition  to  the  above, 
additional  information  is  required  when 
the  tribe  or  tribal  organization  is 
proposing  to  contract  design  activities 
and  construction  activities. 

The  parties  that  would  have  to  submit 
information  under  these  proposed 
regulations  are  tribal  governments  or 
tribal  organizations  authorized  by  tribal 
governments.  The  Departments  need 
and  use  the  information  to  determine 
eligibility  of  the  applicant,  evaluate 
applicant  capabilities,  protect  the 
service  population  and  to  safeguard 
Federal  funds  and  other  resources. 

All  information  is  to  be  collected  and 
reported  when  a  tribe  makes  initial 
application  to  contract  a  construction 
activity.  Annual  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  80 
hours  for  each  response  for  30 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
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existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  2,400. 

Organizations  and  individuals  who 
wish  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  O.C. 
20503:  Attention:  Interior  Desk  Officer. 
The  Departments  consider  comments 
by  the  public  on  these  proposed 
collections  of  informadon  in: 
— Evaluating  whether  the  proposed 
collections  of  information  are 
necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information 
will  have  practical  utility; 
— Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden 
of  the  proposed  collections  of 
information,  including  the  validity  of 
the  methodology  and  assumptions 
used: 
— Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 
— Minimizing  the  burden  or  the 
collection  of  information  on  those 
who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  the  deadline  for  the  public  to 
comment  to  the  Departments  on  the 
proposed  regulations. 

This  rule  was  drafted  by  a  negotiated 
rulemaking  committee  that  included 
representatives  of  the  Departments  of 
the  Interior  and  Health  and  Human 
Services  and  of  many  tribes  and  tribal 
organizations. 


List  of  Subjects  in  25  CFR  Part 

Indians;  Government  contracts; 
Medical  care;  Construction;  Government 
property  management:  financial 
management;  Leasing;  Tort  claims; 
Appeals. 

For  the  reasons  given  in  the  preamble, 
the  Departments  of  the  Interior  and 
Health  and  Human  Services  propose  to 


establish  a  new  chapter  V  in  title  25  of 
the  Code  of  Federal  Regulations 
consisting  of  part  900  to  read  as  set  forth 
below. 

Dated:  December  5, 1995. 
BnHeBdriMtt. 

Secretary  of  the  Interior. 

Dated:  [)eceraber  5, 1995. 
DoniM  ShalaU, 

Secretory  of  Health  and  Human  Services. 

CHAPTER  V— BUREAU  OF  INDIAN 
AFFAIRS.  DEPARTMENT  OF  THE 
INTERIOR,  AND  INDIAN  HEALTH 
SERVICE,  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES 

PART  900— CONTRACTS  UNDER  THE 
INDIAN  SELF-DETERMINATION  AND 
EDUCATION  ASSISTANCE  ACT 

Subpart  A — General  Provtalons 

900.1  Authority. 

900.2  Purpose  and  scope. 

900.3  Policy  statements. 

900.4  Effect  on  existing  tribal  rights. 

900.5  Effect  of  these  regulations  on  Federal 
program  guidelines,  manual,  or  policy 
directives. 


:  B— Oefinttlons. 

900.6  Definitions. 

Subpart  C— Contract  Proposal  Contents 

900.7  What  technical  assistance  is  available 
to  assist  in  preparing  an  initial  contract 
proposal? 

900.8  What  must  an  initial  contract 
proposal  contain? 

900.9  May  the  Secretary  require  an  Indian 
tribe  or  tribal  organization  to  submit  any 
other  information  lieyond  that  identified 
in  §  900.8(b)? 

900.10  What  should  a  tribe  or  tribal 
organization  that  is  proposing  a  contract 
do  about  specifying  the  Federal  property 
that  the  tribe  or  tribal  organization  may 
wish  to  use  in  carrying  out  the  contract? 

900. 1 1  Are  the  profxwal  contents 
requirements  the  same  for  renewal  of  a 
contract  that  is  expiring  and  for  securing 
an  annual  funding  agreement  after  the 
first  year  of  the  funding  agreement? 

Subpart  0 — Review  and  Approval  of 
Contract  Proposals 

900.12  What  does  this  subpart  cover? 

900.13  What  shall  the  Secretary  do  upon 
receiving  a  proposal? 

900.14  How  long  does  the  Secretary  have  to 
review  and  approve  or  decline  a 
proposal? 

900.15  Can  the  sUtutory  90-day  period  be 
extended? 

900.16  What  happens  if  a  proposal  is  not 
declined  within  90  days  after  it  is 
received  by  the  Secretary? 

Subpart  E — Declination  Procedures 

900.18  What  does  this  subpart  cover? 

900.19  When  can  a  proposal  be  declined? 


900.20  For  what  reasons  can  the  Secretary 
decline  a  propxMal? 

900.21  Can  the  Secretary  decline  a  proposal 
where  the  Secretary's  objection  could  be 
overcome  through  the  contract? 

900.22  Can  a  contract  proposal  for  an 
Indian  tritie's  or  trilial  organization's 
share  of  administrative  programs, 
functions,  services,  and  activities  be 
declined  for  any  reason  other  than  the 
five  reasons  specified  alxDve? 

900.23  What  if  only  a  portion  of  a  proposal 
raises  one  of  the  five  declination  criteria? 

900.24  What  happens  if  the  Secretary 
declines  a  part  of  a  proposal  on  the 
ground  that  the  proposal  proposes  in 
part  to  plan,  conduct,  or  administer  a 
program,  function,  service  or  activity 
that  is  tieyond  the  scope  of  programs 
covered  under  section  102(a)  of  the  Act, 
or  proposes  a  level  of  funding  that  is  in 
excess  of  the  applicable  level  determined 
under  section  106(a)  of  the  Act? 

900. 25  If  an  Indian  tribe  or  tribal 
organization  elects  to  contract  for  a 
severable  portion  of  a  proposal,  does  the 
Indian  tribe  or  tribal  organization  lose  its 
appeal  rights  to  challenge  the  portion  of 
the  proposal  that  was  declined? 

900.26  Is  technical  assistance  available  to 
an  Indian  tribe  or  tribal  organization  to 
avoid  declination  of  a  proposal? 

900.27  What  is  the  Secretary  required  to  do 
if  the  Secretary  decides  to  decline  all  or 
a  portion  of  a  proposal? 

900.28  When  the  Secretary  declines  all  or  a 
portion  of  a  proposal,  is  the  Secretary 
required  to  provide  an  Indian  tribe  or 
tribal  organization  with  technical 
assistance? 

900.29  When  the  Secretary  declines  all  or  a 
ftortion  of  a  proposal,  is  an  Indian  tribe 
or  tribal  organization  entitled  to  any 
appeal? 

900.30  Can  the  Secretary  decline  an  Indian 
tribe  or  tribal  organization's  proposed 
successor  annual  hinding  agreement? 

Sut>part  F — Standards  (or  TrttMi  or  Trit>al 

OrgiMiliatlon  Manaqpr^f"  Systems 

GoMral 

900.35  What  is  the  purpose  of  this  subpart? 

900.36  What  requirements  are  imposed 
upon  Indian  tribes  or  tribal  organizations 
by  this  subpart? 

900.37  What  provisions  of  Office  of 
Management  and  Budget  (OMB)  circulars 
or  the  "common  rule"  apply  to^elf- 
determination  contracts? 

900.38  Do  these  standards  apply  to  the  sub- 
contractors of  an  Indian  tribe  or  trit>al 
organization  carrying  out  a  self- 
determination  contract? 

900.39  What  is  the  difference  between  a 
standard  and  a  system? 

900.40  When  are  Indian  tribe  or  tribal 
organization  management  standards  and 
management  systems  evaluated? 


SiaiidaitLi  foi  Financial  Manogenicnt 
Systems 

900.41  What  are  the  general  financial 
management  system  standards  that  apply 
to  an  Indian  iiibe  or  tribal  organization 
carrying  out  a  self  determination 
contract? 

900.42  What  are  the  general  financial 
management  system  standards  that  apply 
to  a  tril)al  organization  carrying  out  a 
self-determination  contract? 

900.43  What  minimum  general  standards 
apply  to  all  Indian  tribe  or  tribal 
organization  financial  management 
systems  when  carrying  out  a  self- 
determination  contract? 

900.44  What  specific  minimum 
requirements  shall  an  Indian  tribe  or 
tribal  organization  financial  management 
system  contain  to  meet  these  standards? 

900.45  What  requirements  are  imposed 
upon  the  Secretary  for  financial 
management  by  these  standards? 

Proctiremenl  Management  System  standards 

900.46  When  procuring  property  ut  sei vices 
with  self-determination  contract  funds, 
can  an  Indian  tribe  or  tribal  organization 
follow  the  same  procurement  policies 
and  procedures  applicable  to  other 
Indian  tribe  or  tribal  organization  funds? 

900.47  What  procurement  standards  shall 
an  Indian  tribe  or  tribal  organization 
have? 

900.48  If  the  Indian  tribe  or  tribal 
organization  does  not  propose  different 
standards,  what  are  the  basic  standards 
that  the  Indian  tribe  or  tribal 
organization  shall  follow? 

900.49  What  procurement  standards  apply 
to  sulKontracts? 

900.50  What  Federal  laws,  regulations,  and 
Executive  Orders  apply  to  sub- 
contractors? 

Property  Management  System  Standards 

900.51  What  is  an  Indian  tribe  or  tribal 
organization's  property  management 
system  expected  to  do? 

900.52  What  type  of  property  is  the 
property  management  system  required  to 
track? 

900.53  What  kind  of  records  shall  the 
property  management  system  maintain? 

900.54  Should  the  property  management 
system  prescritw  internal  controls? 

900.55  What  are  the  standards  for 
inventories? 

900.56  What  maintenance  is  required  for 
property? 

900.57  What  if  the  Indian  tribe  or  tribal 
organization  chooses  not  to  take  title  to 
property  furnished  or  acquired  under  the 
contract? 

900.58  Do  the  same  accountability  and 
control  procedures  described  above 
apply  to  Federal  property? 

900.59  How  are  the  inventory  requirements 
for  Federal  property  different  than  for 
tribal  property? 

900.60  How  does  an  Indian  tribe  or  tribal 
organization  dispose  of  Federal 
property? 


UMI 


Data  Requirements 

juo.b.')     Uh.ii  t^rogrammatic  reports  and  data 
shall  the  Indian  tribe  or  tribal 
organization  provide? 

900.66  What  if  the  Indian  tribe  or  tribal 
organization  and  the  Secretary  cannot 
come  to  an  agreement  concerning  the 
type  and/or  frequency  of  program 
narrative  and/or  program  data  report(s)? 

900.67  Will  there  be  a  uniform  data  set  for 
all  IMS  programs? 

900.68  Will  this  uniform  data  set  be 
required  of  all  Indian  tribe  or  tribal 
organizations  contracting  with  the  IHS 
under  the  Act? 

Subpart  H — Lease  of  Tribaliy-Owrved 
Buildings  by  the  Secretary 

900.69  What  is  the  purpose  of  this  subpart? 

900.70  What  elements  are  included  in  the 
compensation  for  a  lease  entered  into 
between  the  Secretary  and  an  Indian 
tribe  or  tribal  organization  for  a  building 
owned  or  leased  by  the  Indian  tribe  or 
tribal  organization  that  is  used  for 
administration  or  delivery  of  services 
under  the  Act? 

900.71  Is  a  lease  with  the  Secretary  the  only 
method  available  to  recover  the  types  of 
cost  described  in  §  900.70? 

900.72  How  may  a  tribe  or  tribal 
organization  propose  a  lease  to  l>e 
compensated  for  the  use  of  facilities? 

Subpan  I — Property  Dnnstion  Procedures 

Oenerai 

900.85  What  is  the  purpose  of  this  subpart? 

900.86  How  will  the  Secretary  exercise 
discretion  to  acquire  and  donate  BIA  or 
IHS  excess  property  and  excess  and 
surplus  Federal  property  to  an  Indian 
tribe  or  tribal  organization? 

Go\  crnincni-Fumished  Property 

900. n/     riuw  does  a  tribe  or  tribal 

organization  obtain  title  to  property 
furnished  by  the  Federal  government  for 
use  in  the  performance  of  a  contract  or 
grant  agreement  pursuant  to  section 
105(f)(2)(A)  of  the  Act? 

900.88  What  should  the  tribe  or  tribal 
organization  do  if  it  wants  to  obtain  title 
to  government-furnished  real  property 
that  includes  land  not  already  held  in 
trust? 

900.89  When  may  the  Secretary  elect  to 
reacquire  government-furnished  property 
whose  title  has  been  transferred  to  a  tribe 
or  tribal  organization? 

900.90  Does  government-furnished  real 
property  to  which  a  tribe  or  tribal 
organization  has  taken  title  continue  to 
be  eligible  for  facilities  operation  and 
maintenance  funding  fromthe  Secretary? 

(  onirai.  tci  Purchased  Property 

900.91  Who  takes  title  to  property' 
purchased  with  funds  under  a  self- 
determination  contract  or  grant 
agreement  pursuant  to  §  105  (f)(2)(A)? 

900.92  What  should  the  tribe  or  tribal 
organization  do  if  it  wants  contractor- 
purchased  real  propierty  to  be  taken  into 
trust? 


900.93  When  may  the  Secrstarj-  elect  to 
.acquire  title  to  contractor-purchased 
property? 

900.94  Is  contractor-purchased  real 
property  to  which  a  tribe  or  tribal 
organization  holds  title  eligible  for 
facilities  o[>eration  and  maintenance 
funding  from  the  Secretary? 

BLA  and  IHS  Excess  Property 

900.95  What  is  BIA  or  IHS  excess  property? 

900.96  How  can  tribes  or  tribal 
organizations  learn  about  BIA  and  IHS 
excess  profjerty? 

900.97  How  can  a  tribe  or  tritwl 
organization  acquire  excess  BIA  or  IHS 
property? 

900.98  Who  takes  title  to  excess  BIA  or  IHS 
property  donated  to  a  tribe  or  tribal 
organization? 

900.99  Who  takes  title  to  any  land  that  is 
part  of  excess  BIA  or  IHS  real  property 
donated  to  a  tribe  or  trit)al  organization? 

900. 1 00  May  the  Secretary  elect  to 
reacquire  excess  BIA  or  IHS  property 
whose  title  has  been  transferred  to  a  tribe 
or  tribal  organization? 

900.101  Is  excess  BIA  or  IHS  real  property 
to  which  a  tribe  or  tribal  organization  has 
taken  title  eligible  for  facilities  operation 
and  maintenance  funding  from  the  . 
Secretary? 

Excess  or  Surplus  Govemnwnt  Property  of 
Ottier  Agencies 

900. 102  What  is  excess  or  surplus 
government  projjerty  of  other  agencies? 

900.103  How  can  tribes  or  tribal 
organizations  learn  about  property  that 
has  been  designated  as  excess  or  surplus 
government  projierty? 

900.104  How  may  a  tribe  or  tribal 
organization  leceive  excess  or  surplus 
government  property  of  other  agencies? 

900.105  Who  takes  title  to  excess  or  surplus 
Federal  property  donated  to  a  tribe  or 
tribal  organization? 

900.106  If  a  contract  or  grant  agreement  or 
portion  thereof  is  retroceded,  reassumed, 
terminated,  or  expires,  may  the  Secretary 
reacquire  title  to  excess  or  surplus 
Federal  property  of  other  agencies  that 
was  donated  to  a  tribe  or  tribal 
organization? 

Property  Eligible  for  Replacement  Funding 

900.107  Is  property  that  a  tribe  or  tribal 
organization  obtains  title  under  this 
subpart  eligible  for  replacement  funding? 

Subpart  J — Construction  Contracts 

900.110    What  does  this  subpart  cover? 
900.  Ill     What  activities  of  construction 
programs  are  contractible? 

900. 112  What  are  construction  phases? 

900.113  Definitions. 

900.114  Why  is  there  a  separate  subpart  in 
these  regulations  for  construction 
contracts  and  grants? 

900.115  How  do  self-determination 
construction  contracts  relate  to  ordinary 
Federal  procurement  contracts? 

900.116  Are  fixed  price  contracts  treated 
the  same  as  cost  reimbursable  contracts? 

900.117  Do  these  "construction  contract" 
regulations  apply  to  plaiming  services? 
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90C.118    Do  these  "constniction  contract" 
regulations  apply  to  construction 
management  services? 

900. 119  To  what  extent  shall  the  Secretary 
consult  with  affected  Indian  tribes  before 
spending  funds  for  any  construction 
project? 

900.120  How  does  an  Indian  tribe  or  tribal 
organization  find  out  about  a 
construction  project? 

900.121  Does  the  Indian  tribe  or  tribal 
organization  have  a  right  of  first  refusal? 

900.122  What  happens  during  the 
preplanning  phase  and  can  an  Indian 
tribe  or  tribal  organization  fwrform  any 
of  the  activities  involved  in  this  process? 

900.123  What  does  an  Indian  tribe  or  tribal 
organization  do  if  it  wants  to  secure  a 
construction  contract? 

900.124  What  if  the  Indian  tribe  or  tribal 
organization  and  the  Secretary  cannot 
develop  a  mutually  agreeable  contract 
proposal? 

900.125  May  the  Indian  tribe  or  tribal 
organization  elect  to  use  a  grant  in  lieu 
of  a  contract? 

900.126  What  shall  a  construction  contract 
proposal  contain? 

900.127  Shall  a  construction  contract 
proposal  incorporate  provisions  of 
Federal  construction  guidelines  and 
manuals? 

900.128  What  can  be  included  in  the  Indian 
tribe's  or  tribal  organization's  contract 
budget? 

900.129  What  funding  shall  the  Secretary 
provide  in  a  construction  contract? 

900.130  How  do  the  Secretary  and  Indian 
tribe  or  tribal  organization  arrive  at  an 
overall  fair  and  reasonable  price  for  the 
performance  of  a  construction  contract? 

900.131  What  role  does  the  Indian  tribe  or 
tribal  organization  play  during  the 
performance  of  a  self-determination 
construction  contract? 

900.132  What  role  does  the  Secretary  play 
during  the  performance  of  a  self- 
determination  construction  contract? 

900.133  Once  a  contract  is  awarded,  how 
will  the  Indian  tribe  or  tribal 
organization  receive  payments? 

900.134  Does  the  declination  process  or  the 
Contract  Disputes  Act  apply  to 
construction  contract  amendments 
proposed  either  by  an  Indian  tribe  or 
tribal  organization  or  the  Secretary? 

900.135  At  the  end  of  a  self  determination 
construction  contract,  what  happens  to 
savings  on  a  cost  reimbursement 
contract? 

900. 1 36  Do  al  1  provisions  of  the  other 
subparts  apply  to  contracts  awarded 
under  this  subfjart? 

Subpart  K— \Malv«r  ProcadurM 

900.140  Can  any  provision  of  these 
regulations  be  waived? 

900.141  How  does  an  Indian  tribe  or  tribal 
organization  get  a  waiver? 

900. 142  Does  an  Indian  tribe  or  tribal 
organization's  waiver  request  have  to  be 
included  in  an  initial  contract  proposal? 

900.143  How  is  a  waiver  request  processed? 

900. 144  What  happens  if  the  Secretary 
makes  no  decision  within  the  90-day 
period? 


900. 145  On  vfhat  basis  may  the  Secretarj- 
deny  a  waiver  request? 

900.146  Is  technical  assistance  available? 

900.147  What  appeal  rights  are  available? 

900.148  How  can  an  Indian  tribe  or  tribal 
organization  secure  a  determination  that 
a  law  or  regulation  has  been  superseded 
by  the  Indian  Self-Determination  Act,  as 
specified  in  section  107(b)  of  the  Act? 

Subpart  L— Appaats  (Othar  Than 
Emargartcy  Raaaaumptton  and  Siiapanak>n, 
WHhhotding  or  Datay  In  Paymant) 

900.150  What  decisions  can  an  Indian  tribe 
or  tribal  organization  appeal  under  this 
subpcul? 

900.151  Are  there  any  appeals  this  part 
does  not  cover? 

900.152  How  does  an  Indian  tribe  or  tribal 
organization  know  where  and  when  to 
Hie  its  ap()«al? 

900.153  Does  an  Indian  tribe  or  tribal 
organization  have  any  options  besides  an 
appeal? 

900.154  How  does  an  Indian  tribe  or  tribal 
organization  request  an  informal 
conference? 

900.155  How  is  an  informal  conference 
held? 

900.156  What  hapfwns  alter  the  informal 
conference? 

900.157  Is  the  recommended  decision 
always  final? 

900.158  How  does  an  Indian  tribe  or  tribal 
organization  appeal  the  initial  decision, 
if  it  does  not  request  an  informal 
conference  or  if  it  does  not  agree  with 
the  recommended  decision  resulting 
from  the  informal  conference? 

900.159  May  an  Indian  tribe  or  tribal 
organization  get  an  extension  of  time  to 
file  a  notice  of  appeal? 

900.160  What  happens  after  an  Indian  tribe 
or  tribal  organization  files  an  appeal? 

900.161  How  is  a  hearing  arranged? 

900.163  What  is  the  Secretary's  burden  of 
proof  for  api>eals  from  decisions  under 
$900.150(a]  through  §  900.150(g)? 

900.164  What  rights  do  Indian  tribes,  tribal 
organizations,  and  the  government  have 
during  the  appieal  process? 

900.165  What  happens  after  the  hearing? 

900.166  Is  the  recommended  decision 
always  final? 

900.167  If  an  Indian  tribe  or  tribal 
organization  object  to  the  recommended 
decision,  what  will  the  Secretary  of 
Health  and  Human  Services  or  the  IBIA 
do? 

900.168  Will  an  appeal  hurt  the  Indian  tribe 
or  tribal  organization's  position  in  other 
contract  negotiations? 

900.169  Will  the  decisions  on  ap[>eais  be 
available  for  the  public  to  review'' 

Appeals  of  EflMTgency  ReaaaumptiaB  of  S«lf- 
Detorminabon  Contracts  er  Suspensioo. 
Withholding  or  Delay  of  Payments 
Under  a  Self-DeterminatioB  Contract 

900.170  What  happens  in  the  case  of 
emergency  reassumption  or  suspension 
or  withholding  or  delay  of  payments? 

900. 1 7 1  Wi  1 1  there  be  a  hearing? 

900.172  What  happens  after  the  hearing? 

900.173  Is  the  recommended  decision 
always  final? 


900.174  If  an  Indian  tribe  or  tribal 
organization  object  to  the  recommended 
decision,  what  will  the  Secretary  of 
Health  and  Human  Services  or  the  IBIA 
do? 

900.175  Will  an  appeal  hurt  an  Indian  tribe 
or  tribal  organization's  (x>sition  in  other 
contract  negotiations? 

900.176  Will  the  decisions  on  app>eals  be 
available  for  the  public  to  review? 

o  , .  y^n  »*    I-  »o«»rBj  Tort  Ctaitns  Act 

900.leu     vvna!  aoes  mis  suDpan  cover? 

900.181  What  definitions  apply  to  this 
SubpMJt? 

900.182  Wha(  other  statutes  and  regulations 
apply  to  FTCA  coverage? 

900.183  Do  Indian  tribes  and  tribal 
organizations  need  to  be  aware  of  areas 
which  FTCA  does  not  cover? 

900.184  Is  there  a  deadline  for  filing  FTCA 
claims? 

900.185  How  long  does  the  Federal 
government  have  to  process  an  FTCA 
claim  after  the  claim  is  received  by  the 
Federal  agency,  before  a  lawsuit  may  be 
filed? 

900.186  Is  it  necessary  for  a  self- 
determination  contract  to  include  any 
clauses  about  Federal  Tort  Claims  Act 
coverage? 

900.187  Does  FTCA  apply  to  a  self- 
determination  contract  if  FTCA  is  not 
referenced  in  the  contract? 

900.186    To  what  extent  shall  the  contractor 
cooperate  with  the  Federal  government 
in  connection  with  tort  claims  arising 
out  of  the  contractor's  performance? 

900.189  Does  this  coverage  extend  to 
subcontractors  of  self-determination 
contracts? 

Medical-lelatad  Claims 

900.190  Is  FTCA  the  exclusive  remedy  for 
a  tort  claim  for  personal  injury  or  death 
resulting  from  the  performance  of  a  self- 
determination  contract? 

900.191  Are  employees  of  self- 
determination  contractors  providing 
health  services  under  the  self- 
determination  contract  protected  by 
FTCA? 

900.192  What  employees  are  covered  by 
FTCA  for  medical-related  claims? 

900.193  Does  FTCA  coverage  extend  to 
individuals  who  provide  health  care 
services  under  a  personal  services 
contract  providing  services  in  a  facility 
that  is  owned,  operated,  or  constructed 
under  the  jurisdiction  of  the  IHS? 

900.194  Does  FTCA  coverage  extend  to 
services  provided  under  a  staff  privileges 
agreement  with  a  non-IHS  fecility  where 
the  agreement  requires  a  health  care 
practitioner  to  provide  reciprocal 
services  to  the  general  papulation? 

900.195  Does  FTCA  coverage  extend  to  the 
contractor's  health  care  practitioners 
providing  services  to  private  patients  on 
a  fee-for-services  basis  when  such 
personnel  receive  the  fee.  not  the  self- 
determination  contractor? 


QOO.  1 9fi    Do  covered  services  include  the 
conduct  of  clinical  studies  and 
investigations  and  the  provision  of 
emergency  services,  including  the 
operation  of  emergency  motor  vehicles? 

900.197     Does  FTCA  cover  employees  of  the 
contractor  who  are  paid  by  the  contractor 
from  funds  other  than  those  provided 
through  the  self-determination  contract? 

900  198     Are  Federal  employees  assigned  to 
a  self-determination  contractor  under  the 
Intergovernmental  Personnel  Act  or 
detailed  under  Section  214  of  the  Public 
Health  Service  Act  covered  to  the  same 
extent  that  they  would  be  if  working 
directly  for  a  Federal  agency? 

900.199  Does  FTCA  coverage  extend  to  a 
contractor's  health  care  practitioners  to 
whom  staff  privileges  have  been 
extended  in  contractor  health  care 
facilities  operated  under  a  self- 
determination  contract  on  the  condition 
that  such  practitioner  provide  health 
services  to  IHS  beneficiaries  covered  by 
FTCA? 

900.200  May  persons  who  are  not  Indians 
or  Alaska  Natives  assert  claims  under 
FTCA? 

Procedure  for  Filing  Medical-Related  Claims 

900.201  How  should  claims  arising  out  of 
the  performance  of  medical-related 
functions  be  filed? 

900.202  What  should  a  self-determination 
contractor  or  a  contractor's  employee  do 
on  receiving  such  a  claim? 

900.203  If  the  contractor  or  contractor's 
employee  receives  a  summons  and/or  a 
complaint  alleging  a  tort  covered  by 
FTCA.  what  should  the  contractor  do? 

Non-Medical  Related  Claims 

900.204  Is  FTCA  the  exclusive  remedy  for 
a  non-medical  related  tort  claim  arising 
out  of  the  performance  of  a  self- 
determination  contract? 

900.205  To  what  non-medical-related 
claims  against  self-determination 
contractors  does  FTCA  apply'' 

900.206  Does  FTCA  cover  employees  of 
self-determination  contractors? 

900.207  How  are  non-medical  related  tort 
claims  and  lawsuits  filed  for  IHS? 

900.208  How  are  non-medical  related  tort 
claims  and  lawsuits  filed  for  DOI? 

900.209  What  should  a  self-determination 
contractor  or  contractor's  employee  do 
on  receiving  a  non-medical  related  tort 
claim? 

900.210  If  the  contractor  or  contractor's 
employee  receives  a  summons  and/or 
complaint  alleging  a  non-medical  related 
tort  covered  by  FTCA.  what  should  a 
tribe  or  tribnl  organization  do? 

s>i.DpartN — Post- Aware  Contract  Disputes 

900.215  What  does  this  subpart  cover? 

900.216  What  other  statutes  and  regulations 
apply  to  contract  disputes? 

900.217  Is  filing  a  claim  under  the  CDA  our 
only  option  for  resolving  post-award 
contract  disputes? 

900. 218  What  is  a  claim  under  the  CDA? 

900.219  How  does  an  Indian  tribe  or  tribal 
organization  submit  a  claim? 


900.220  Does  it  make  a  difference  whether 
the  claim  is  large  or  small? 

900.221  What  happens  next? 

900.222  What  goes  into  a  decision? 

900.223  When  does  an  Indian  tribe  or  tribal 
organization  get  the  Secretary's  decision? 

900.224  What  happens  if  the  decision  does 
not  come  within  that  time? 

900.225  Does  an  Indian  tribe  or  tribal 
organization  get  paid  immediately  if  the 
awarding  official  decides  in  its  favor? 

900.226  Can  the  awarding  official  change 
the  decision  after  it  has  been  made? 

900.227  Is  an  Indian  tribe  or  tribal 
organization  entitled  to  interest  if  it  wins 
its  claim? 

900.228  What  role  will  the  awarding  official 
play  during  an  appeal? 

900.229  What  is  the  effect  of  a  pending 

apppnl'' 

Subpart  O — Retrocession  and 
Reassumption  Procedures 

90U.230     VViiBi  uucs  iiilrocession  mean? 

900.231  Who  may  retrocede  a  contract,  in 
whole  or  in  part? 

900.232  What  effect  will  an  Indian  tribe  or 
tribal  organization's  retrocession  have  on 
its  rights  to  contract? 

900.233  Will  an  Indian  tribe  or  tribal 
organization's  retrocession  adversely 
affect  funding  available  for  the 
retroceded  program? 

900.234  What  obligation  does  the  Indian 
tribe  or  tribal  organization  have  with 
respect  to  returning  property  that  was 
used  in  the  operation  of  the  retroceded 
program? 

900.235  What  does  reassumption  mean? 

900.236  Under  what  circumstances  is  a 
reassumption  considered  an  emergency 
instead  of  non-emergency  reassumption? 

900.237  In  a  non-emergency  reassumption. 
what  is  the  Secretary  required  to  do? 

900.238  What  happens  if  the  contractor 
fails  to  lake  corrective  action  to  remedy 
the  contract  deficiencies  identified  in  the 
notice? 

900.239  What  shall  the  second  written 
notice  include? 

900.240  What  is  the  earliest  date  on  which 
the  contract  will  be  rescinded? 

900.241  In  an  emergency  reassumption. 
what  is  the  Secretary  required  to  do? 

900.242  What  shall  the  written  notice 
include? 

900.243  May  the  contractor  be  reimbursed 
for  actual  and  reasonable  "wind  up 
costs"  incurred  after  the  effective  date  of 
recision? 

900.244  What  obligation  does  the  Indian 
tribe  or  tribal  organization  have  with 
respect  to  returning  property  that  was 
used  in  the  operation  of  the  rescinded 
contract? 

900.245  Will  a  reassumption  adversely 
affect  funding  available  for  the 
reassumed  program? 

Authoritv:  25  U  S.C.  450f  ef  seq. 

Subpart  A — General  P'-cvisions 

§900.1     Authority. 

These  regulations  are  prepared, 
issued,  and  maintained  jointly  by  the 
Secretary  of  Health  and  Human  Services 


and  the  Secretary  of  the  Interior,  with 
the  active  participation  and 
representation  of  Indian  tribes,  tribal 
organizations,  and  individual  tribal 
members  pursuant  to  the  guidance  of 
the  Negotiated  Rulemaking  procedures 
required  by  section  107  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act. 

§  900.2    Purpose  and  scope. 

(a)  General.  These  regulations  codify 
uniform  and  consistent  rules  for 
contracts  by  the  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Department  of  the  Interior  (DOI).  in 
implementing  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  Public  Lav»r  93-638,  25 
U.S.C.  450  et  seq.,  as  amended  and 
sections  1  through  9  preceding  that  title. 

(b)  Programs  funded  by  other 
Departments  and  agencies.  Included 
under  this  part  are  programs 
administered  (under  current  or  future 
law  or  interagency  agreement)  by  DHHS 
and  the  DOI  for  the  benefit  of  Indians 
for  which  appropriations  are  made  to 
other  Federal  agencies. 

(c)  This  part  included  in  Contracts  by 
Reference.  Each  contract,  including 
grants  and  cooperative  agreements  in 
lieu  of  contracts  awarded  under  section 
9  of  the  Act,  shall  include  by  reference 
the  provisions  of  this  part,  and  any 
amendment  thereto,  and  they  are 
binding  on  the  Secretary  and  the 
contractor  except  as  otherwise 
specifically  authorized  by  a  waiver 
under  section  107(e)  of  the  Act. 

(d)  Freedom  of  Information.  Access  to 
records  maintained  by  the  Secretary  is 
governed  by  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  other  applicable 
Federal  law.  Except  for  previously 
provided  copies  of  tribal  records  that 
the  Secretary  demonstrates  are  clearly 
required  to  be  maintained  as  part  of  the 
recording  keeping  systems  of  the  DHHS 
or  the  DOI,  or  both,  records  of  the 
Contractors  shall  not  be  considered 
Federal  records  for  the  purpose  of  the 
Freedom  of  Information  Act.  The 
Freedom  of  Information  Act  does  not 
apply  to  records  maintained  solely  by 
Indian  tribes  and  tribal  organizations. 

(e)  Privacy  Act.  Section  108(b)  of  the 
Indian  Self-Determination  Act.  states 
that  records  of  the  tribal  government  or 
tribal  organizations  shall  not  be 
considered  Federal  records  for  the 
purposes  of  the  Privacy  Act. 

(fl  Information  Collection.  The 
information  collection  requirements 
contained  in  these  rules  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  the  following 
approval  numbers:  [Approval  numbers 
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will  appear  in  this  location  in  the  final 
rule.] 

§900.3    PoHey  statMnents. 

(a)  Congressional  policy.  (1)  Congress 
has  recognized  the  obligation  of  the 
United  States  to  respond  to  the  strong 
expression  of  the  Indian  people  for  self- 
determination  by  assuring  maximum 
Indian  participation  in  the  direction, 
planning,  conduct  and  administration  of 
educational  as  well  as  other  Federal 
programs  and  services  to  Indian 
communities  so  as  to  render  such 
program^  and  services  more  responsive 
to  the  needs  and  desires  of  those 
communities. 

(2)  Congress  has  declared  its 
commitment  to  the  maintenance  of  the 
Federal  Government's  unique  and 
continuing  relationship  with,  and 
responsibility  to,  individual  Indian 
tribes  and  to  the  Indian  people  as  a 
whole  through  the  establishment  of  a 
meaningful  Indian  self-determination 
policy  which  will  permit  an  orderly 
transition  from  the  Federal  domination 
of  programs  for,  and  services  to,  Indians 
to  effective  and  meaningful 
participation  by  the  Indian  people  in  the 
planning,  conduct,  and  administration 
of  those  programs  and  services.  In 
accordance  with  this  policy,  the  United 
States  is  committed  to  supporting  and 
assisting  Indian  tribes  in  the 
development  of  strong  and  stable  tribal 
governments,  capable  of  administering 
quality  programs  and  developing  the 
economies  of  their  respective 
communities. 

(3)  Congress  has  declared  that  a  major 
national  goal  of  the  United  States  is  to 
provide  the  quantity  and  quality  of 
educational  services  and  opportunities 
which  will  permit  Indian  children  to 
compete  and  excel  in  the  life  areas  of 
their  choice,  and  to  achieve  the  measure 
of  self-determination  essential  to  their 
social  and  economic  well-being. 

(4)  Congress  has  declared  that  the 
programs,  functions,  services,  or 
activities  that  are  contracted  under  this 
Act  shall  include  administrative 
functions  of  the  Department  of  the 
Interior  and  the  Department  of  Health 
and  Human  Services  (whichever  is 
applicable)  that  support  the  delivery  of 
services  to  Indians,  including  those 
administrative  activities  supportive  of, 
but  not  included  as  part  of,  the  service 
delivery  programs  described  in  this 
paragraph  that  are  otherwise 
contractible.  The  administrative 
functions  referred  to  in  the  preceding 
sentence  shall  be  contractible  without 
regard  to  the  organizational  level  within 
the  department  that  carries  out  such 
functions.  Contracting  of  the 
administrative  functions  described 


herein  shall  not  be  construed  to  limit  or 
reduce  in  any  way  the  funding  for  any 
program,  funciion,  service,  or  activity 
serving  any  other  tribe  under  the  Act  or 
any  other  law.  The  Secretary  is  not 
required  to  reduce  funding  for 
programs,  projects,  or  activities  serving 
a  tribe  to  make  funds  available  to 
another  tribe  or  tribal  organization 
under  this  Act. 

(5)  Congress  has  further  declared  that 
each  provision  of  the  Act  and  each 
provision  of  contracts  entered  into 
thereunder  shall  be  liberally  construed 
for  the  benefit  of  the  tribes  or  tribal 
organizations  to  transfer  the  funding 
and  the  related  functions,  services, 
activities,  and  programs  (or  portions 
thereof),  that  are  otherwise  contractible 
under  the  Act,  including  all  related 
administrative  functions,  from  the 
Federal  Government  to  the  Contractor. 

(6)  Congress  has  declared  that  one  of 
the  primary  goals  of  the  1994 
amendments  to  the  Act  was  to  minimize 
the  reporting  requirements  applicable  to 
tribal  contractors  and  to  eliminate 
excessive  and  burdensome  reporting 
requirements.  Reporting  requirements 
over  and  above  the  annual  audit  report 
are  to  be  negotiated  with  disagreements 
subject  to  the  declination  procedures  of 
section  102  of  the  Act. 

(7)  Congress  has  declared  that  there 
not  be  any  threshold  issues  which 
would  avoid  the  declination,  contract 
review,  approval,  and  appeal  process. 

(8)  Congress  has  declared  that  all  self- 
determination  contract  proposals  must 
be  supported  by  the  resolution  of  an 
Indian  tribe(s)  as  appropriate. 

(9)  Congress  has  declared  that  to  the 
extent  that  programs,  functions, 
services,  and  activities  carried  out  by 
tribes  and  tribal  organizations  pursuant 
to  contracts  entered  into  under  this  Act 
reduce  the  administrative  or  other 
responsibilities  of  the  Secretary  with 
respect  to  the  operation  of  Indian 
programs  and  result  in  savings  that  have 
not  otherwise  been  included  in  the 
amount  of  contract  funds  determined 
under  section  106(a)  of  the  Act.  the 
Secretary  shall  make  such  savings 
available  for  the  provision  of  additional 
services  to  program  beneflciaries,  either 
directly  or  through  contractors,  in  a 
manner  equitable  to  both  direct  and 
contracted  programs. 

(b)  Secretarial  policy.  (1)  It  is  the 
policy  of  the  Secretary  to  facilitate  the 
efforts  of  Indian  tribes  and  tribal 
organizations  to  plan,  conduct  and 
administer  programs,  functions,  services 
and  activities,  or  portions  thereof, 
which  the  Departments  are  authorized 
to  administer  for  the  benefit  of  Indians 
because  of  their  status  as  Indians  and  for 
which  funds  are  appropriated  by 


Congress,  The  Secretary  shall  make  best 
efforts  to  remove  any  obstacles  which 
might  hinder  Indian  tribes  and  tribal 
organizations  including  obstacles  that 
hinder  tribal  autonomy  and  flexibility  in 
the  administration  of  such  programs. 

(2)  It  is  the  policy  of  the  Secretary  to 
encourage  Indian  tribes  and  tribal 
organizations  to  become  increasingly 
knowledgeable  about  the  Departments' 
programs  administered  for  the  beneBt  of 
Indians  by  providing  information  on 
such  programs,  functions  and  activities 
and  the  opportunities  Indian  tribes  have 
regarding  them. 

(3)  It  is  the  policy  of  the  Secretary  to 
provide  a  uniform  and  consistent  set  of 
rules  for  contracts  under  the  Act.  The 
rules  contained  herein  are  designed  to 
facilitate  and  encourage  Indian  tribes  to 
participate  in  the  plarming,  conduct, 
and  administration  of  those  Federal 
programs  serving  Indian  people.  The 
Secretary  shall  afford  Indian  tribes  and 
tribal  organizations  the  flexibility, 
information,  and  discretion  necessary  to 
design  contractible  programs  to  meet  the 
needs  of  their  communities  consistent 
with  their  diverse  demographic, 
geographic,  economic,  cultural,  health, 
social,  religious  and  institutional  needs. 

(4)  The  Secretary  recognizes  that 
contracting  under  the  Act  is  an  exercise 
by  Indian  tribes  of  the  govemment-to- 
govemment  relationship  between  the 
United  States  and  the  Indian  tribes. 
When  an  Indian  tribe  contracts,  there  is 
a  transfer  of  responsibility  and 
accountability  to  the  tribal  contractor  for 
managing  the  day-to-day  operations  of 
the  contracted  Federal  programs, 
functions,  services,  and  activities.  The 
contracting  tribe  thereby  accepts  the 
responsibility  and  accountability  to  the 
beneficiaries  under  the  contract  with 
respect  to  use  of  the  funds  and  the 
satisfactory  performance  of  the 
programs,  functions,  services  and 
activities  funded  under  the  contract. 
The  Secretary  will  continue  to  discharge 
the  trust  responsibilities  to  protect  and 
conserve  the  trust  resources  of  Indian 
tribes  and  the  trust  resources  of 
individual  Indians. 

(5)  The  Secretary  recognizes  that 
tribal  decisions  to  contract  or  not  to 
contract  are  equal  expressions  of  self- 
determination. 

(6)  The  Secretary  shall  maintain 
consultation  with  tribal  governments 
and  tribal  organizations  in  the 
Secretary'?;  budget  process  relating  to 
programs,  functions,  services  and 
activities  subject  to  the  Act.  In  addition, 
on  an  annual  basis,  the  Secretary  shall 
consult  with,  and  solicit  the 
participation  of.  Indian  tribes  and  tribal 
organizations  in  the  development  of  the 
budget  for  the  Indian  Health  Service  and 
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the  Bureau  of  Indian  Affairs  (including 
participation  of  Indian  tribes  and  tribal 
organizations  in  formulating  annual 
budget  requests  that  the  Secretary 
submits  to  the  President  for  submission 
to  Congress  pursuant  to  section  1105  of 
title  31,  United  States  Code). 

(7)  The  Secretary  is  committed  to 
implementing  and  fully  supporting  the 
policy  of  Indian  self-determination  by 
recognizing  and  supporting  the  many 
positive  and  successful  efforts  and 
directions  of  tribal  governments  and 
extending  the  applicability  of  this 
policy  to  all  operational  components 
within  the  Department.  By  fully 
extending  Indian  self-determination 
contracting  to  all  operational 
components  within  the  Department 
having  programs  or  portions  of 
programs  for  the  benefit  of  Indians 
because  of  their  status  as  Indians,  it  is 
the  Secretary's  intent  to  support  and 
assist  Indian  tribes  in  the  development 
of  strong  and  stable  tribal  governments 
capable  of  administering  quality 
programs  that  meet  the  tribally 
determined  needs  and  directions  of 
their  respective  communities.  It  is  also 
the  policy  of  the  Secretary  to  have  all 
other  operational  components  within 
the  Department  work  cooperatively  with 
tribal  governments  on  a  govemment-to- 
govemment  basis  so  as  to  expedite  the 
transition  away  from  Federal 
domination  of  Indian  programs  and 
make  the  ideals  of  Indian  self- 
government  and  self-determination  a 
reality. 

(8)  The  Secretary's  commitment  to 
Indian  self-determination  requires  that 
these  regulations  be  liberally  construed 
for  the  benefit  of  Indian  tribes  and  tribal 
organizations  to  effectuate  the  strong 
Federal  policy  of  self-determination 
and,  further,  that  any  ambiguities  herein 
be  construed  in  favor  of  the  tribe  or 
tribal  organization  so  as  to  facilitate  and 
enable  the  transfer  of  services, 
programs,  functions,  and  activities,  or 
portions  thereof,  authorized  by  the  Act. 

(9)  It  is  the  Secretary's  policy  that  no 
later  than  upon  receipt  of  a  contract 
proposal  under  the  Act  (or  written 
notice  of  an  Indian  tribe's  or  tribal 
organization's  intention  to  contract),  the 
Secretary  shall  plan  to  take  such 
administrative  actions,  including  but 
not  limited  to  transfers  or  reductions  in 
force,  transfers  of  property,  and  transfers 
of  contractible  functions,  as  may  be 
necessary  to  insure  a  timely  transfer  of 
responsibilities  to  Indian  tribes  and 
tribal  organizations. 

(10)  It  is  the  policy  of  the  Secretary  to 
make  available  to  Indian  tribes  and 
tribal  organizations  all  administrative 
functions  that  may  lawfully  be 
contracted  under  the  Act,  employing 


inethuuulugies  cuusisteni  with  the 
methodology  employed  with  respect  to 
such  functions  under  titles  III  and  IV  of 
the  Act. 

§900.4    Effect  on  existing  tribal  rights. 

Nothing  in  these  regulations  shall  be 
construed  as: 

(a)  Affecting,  modifying,  diminishing, 
or  otherwise  impairing  the  sovereign 
immunity  from  suit  enjoyed  by  Indian 
tribes; 

(b)  Terminating,  waiving,  modifying, 
or  reducing  the  trust  responsibility  of 
the  United  States  to  the  Indian  tribe(s) 
or  individual  Indians.  The  Secretary 
shall  act  in  good  faith  in  upholding  such 
trust  responsibility; 

(c)  Mandating  an  Indian  tribe  to  apply 
for  a  contract(s)  or  grant(s)  as  described 
in  the  Act;  or 

(d)  Impeding  awards  by  other 
Departments  and  agencies  of  the  United 
States  to  Indian  tribes  to  administer 
Indian  programs  under  any  other 
applicable  law. 

§900  5    Effect  of  these  regulations  on 
Federal  program  guidelines,  manual,  or 
policy  directives 

Except  as  specifically  provided  in  the 
Act.  or  as  specified  in  Subpart  J,  a 
Contractor  is  not  required  to  abide  by 
program  guidelines,  manuals,  or  policy 
directives  of  the  Secretary,  unless 
otherwise  agreed  to  by  the  Contractor 
and  the  Secretary,  or  otherwise  required 
by  law. 

Subpart  B — Definitions 

§900.6     Detinitions 

Unless  otherwise  provided  in  this 
Part: 

Act  means  §  1  through  9,  and  Title  I 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  of  1975, 
Public  Law  93-638,  as  amended. 

Annual  funding  agreement  means  a 
document  that  represents  the  negotiated 
agreement  of  the  Secretary  to  fund,  on 
an  annual  basis,  the  programs,  services, 
activities  and  functions  transferred  to  a 
tribe  or  tribal  organization  under  the 
Act. 

Appeal  means  a  request  by  an  Indian 
tribe  or  tribal  organization  for  an 
administrative  review  of  an  adverse 
Agency  decision. 

Awarding  official  means  any  person 
who  by  appointment  in  accordance  with 
applicable  regulations  has  the  authority 
to  enter  into  and  administer  contracts 
on  behalf  of  the  United  States  of 
America  and  make  determinations  and 
findings  with  respect  thereto. 

BIA  means  the  Bureau  of  Indian 
.Affairs  of  the  Department  of  the  Interior. 


Contract  means  a  self-determination 
contract  as  defined  in  section  4(j)  of  the 
Act. 

Contract  appeals  board  means  the 
Interior  Board  of  Contract  Appeals. 

Contractor  means  an  Indian  tribe  or 
tribal  organization  to  which  a  contract 
has  been  awarded. 

Days  means  calendar  days;  except 
where  the  last  day  of  any  time  period 
specified  in  these  regulations  falls  on  a 
Saturday,  Sunday,  or  a  Federal  holiday, 
the  period  shall  carry  over  to  the  next 
business  day  unless  otherwise 
prohibited  by  law. 

Department(s)  means  the  Department 
of  Health  and  Human  Services  (HHS)  or 
the  Department  of  the  Interior  (DOI),  or 
both. 

IHS  means  the  Indian  Health  Service 
of  the  Department  of  Health  and  Human 
Services. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  Tribe. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group, 
or  community,  including  pueblos, 
rancherias,  colonies  and  any  Alaska 
Native  Village,  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

Indirect  cost  rate  means  the  rate(s) 
arrived  at  through  negotiation  between 
an  Indian  tribe  or  tribal  organization 
and  the  appropriate  Federal  Agency. 

Indirect  costs  means  costs  incurred 
for  a  common  or  joint  purpose 
benefiting  more  that  one  contract 
objective  or  which  are  not  readily 
assignable  to  the  contract  objectives 
specifically  benefitted  without  effort 
disproportionate  to  the  results  achieved. 

Real  property  means  any  interest  in 
land  together  with  the  improvements 
structures,  and  fixtures  and 
appurtenances  thereto. 

Reassumption  means  rescission,  in 
whole  or  in  part,  of  a  contract  and 
assuming  or  resuming  control  or 
operation  of  the  contracted  program  by 
the  Secretary  without  consent  of  the 
Indian  tribe  or  tribal  organization. 

Retrocession  means  the  voluntary 
return  to  the  Secretary  of  a  contracted 
program,  in  whole  or  in  part,  for  any 
reason,  before  the  expiration  of  the  term 
of  the  contract. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  (HHS)  or 
the  Secretary  of  the  Interior  (DOI),  or 
both  (and  their  respective  delegates). 

Tribal  organization  means  the 
recognized  governing  body  of  any 
Indian  tribe;  any  legally  established 
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organization  of  Indians  which  is 
controlled,  sanctioned,  or  chartered  by 
such  governing  body  or  which  is 
democratically  elected  by  the  adult 
members  of  the  Indian  community  to  be 
served  by  such  organization  and  which 
includes  the  maximum  participation  of 
Indians  in  all  phases  of  its  activities: 
provided,  that,  in  any  case  where  a 
contract  is  let  or  a  grant  made  to  an 
organization  to  perform  services 
benefiting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indian  tribe 
shall  be  a  prerequisite  to  the  letting  or 
making  of  such  contract  or  grant. 

Trust  resources  means  an  interest  in 
land,  water,  minerals,  funds,  or  other 
assets  or  property  which  is  held  by  the 
United  States  in  trust  for  an  Indian  tribe 
or  an  individual  Indian  or  which  is  held 
by  an  Indian  tribe  or  Indian  subject  to 
a  restriction  on  alienation  imposed  by 
the  United  States. 

Subpart  C — Contract  Proposal 
Contants 


fgoo.7    wt>^t  techntcai  aMManc*  Is 
a<  <r,;D"  V  insist  In  praparlng  an  Initial 
contract  pro^xMal? 

The  Secretary  shall,  upon  request  of  a 
tribe  or  tribal  organization  and  subject 
to  the  availability  of  appropriations, 
provide  technical  assistance  on  a  non- 
reimbursable basis  to  such  tribe  or  tribal 
organization  to  develop  a  new  contract 
proposal  or  to  provide  for  the 
assumption  by  the  tribe  or  tribal 
organization  of  any  program,  service, 
function,  or  activity  (or  portion  thereof) 
that  is  contractible  under  the  Act. 

fMas    What  must  an  Initial  contract 
proposal  contain? 

An  initial  contract  proposal  must 
contain  the  following  information: 

(a)  the  full  name,  address  and 
telephone  number  of  the  Indian  tribe  or 
tribal  organization  proposing  the 
contract. 

(b)  If  the  tribal  organization  is  not  an 
Indian  tribe,  the  proposal  must  also 
include: 

(1)  a  copy  of  the  tribal  organization's 
organizational  documents  (e.g..  charter, 
articles  of  incorporation,  bylaws,  etc.). 

(2)  the  full  name(s)  of  Indian  tribe(s) 
with  which  the  tribal  organization  is 
affiliated. 

(c)  the  full  name(s)  of  the  Indian 
tribe(s)  proposed  to  be  served. 

(d)  a  copy  of  the  authorizing 
resolution  from  the  Indian  tribe(s)  to  be 
served. 

(1 )  If  an  Indian  tribe  or  tribal 
organization  proposes  to  serve  a 
specified  geographic  area,  it  must 
provide  authorizing  resolution(s)  from 
all  Indian  tribes  located  within  the 
speci5c  area  it  proposes  to  serve. 


However,  no  resolution  is  required  firom 
an  Indian  tribe  located  outside  the  area 
proposed  to  be  served  whose  members 
reside  within  the  proposed  service  area. 
(2)  If  a  currently  effective  authorizing 
resolution  covering  the  scope  of  an 
initial  contract  proposal  has  already 
been  provided  to  the  agency  receiving 
the  proposal,  a  reference  to  that 
resolution. 

(e)  an  identification  and  signature  of 
the  authorized  representative  of  the 
tribe  or  tribal  organization  submitting 
the  contract  proposal. 

(f)  the  date  of  submission  of  the 
proposal. 

(g)  a  brief  statement  of  the  programs, 
functions,  services,  or  activities  that  the 
tribal  organization  proposes  to  perform, 
including: 

(1)  a  description  of  the  geographical 
service  area,  if  applicable,  to  be  served. 

(2)  the  estimated  number  of  Indian 
people  who  will  receive  the  benefits  or 
services  under  the  proposed  contract. 

(3)  a  description  of  any  local,  Area, 
regional,  or  national  level  departmental 
programs,  functions,  services,  or 
activities  to  be  contracted,  including 
administrative  functions. 

(4)  a  description  of  the  proposed 
program  and  financial,  procurement, 
and  property  management  standards. 

(5)  an  identification  of  the  program 
reports,  data  and  financial  reports  that 
the  Indian  tribe  or  tribal  organization 
will  provide,  including  their  frequency. 

(6)  a  description  of  any  proposed 
redesign  of  the  programs,  services, 
functions,  or  activities  to  be  contracted. 

(7)  minimum  staff  qualifications,  if 
any. 

(h)  a  budget  which  includes  at  a 
minimum: 

(1)  an  identification  of  the  funds 
requested  under  section  106(a)(1)  of  the 
Act,  including  tribal  shares,  if  any,  from 
any  departmental  local.  Area,  regional, 
or  national  level,  presented  as  follows: 

(i)  for  the  IHS,  by  budget  subactivity 
specified  in  the  annual  budget 
justification,  as  may  be  modified  by 
Congressional  action  (e.g.,  hospitals  and 
clinics,  dental  health,  community  health 
representatives,  mental  health,  etc.); 

(ii)  for  the  BIA.  by  programs  s|>ecined 
in  the  annual  budget  justification,  as 
may  be  modified  by  Congressional 
action  (e.g..  social  services,  forestry, 
roads,  and  law  enforcement);  and 

(iii)  for  non-BIA  DOI  bureaus  and 
offices,  by  the  lowest  level  of  detail  set 
out  in  the  annual  budget  justification  for 
the  bureau  or  office  (as  may  be  modified 
by  Congressional  action). 

(2)  the  amount  of  direct  contract 
support  costs,  including  one-time  or 
preaward  costs  under  section  106(a)(2) 
and  related  provisions  of  the  Act, 
presented  by  major  categories  such  as: 


(i)  Personnel  (differentiating  between 
salary  and  fringe  benefits); 
(ii)  Equipment: 
(iii)  Materials  and  Supplies; 
(iv)  Travel; 
(v)  Subcontracts;  and 
(vi)  Other  appropriate  items  of  cost. 

(3)  where  the  Indian  tribe  or  tribal 
organization  proposes  to  recover 
indirect  contract  support  costs,  the 
budget  must  include  either: 

(i)  a  copy  of  the  most  recent 
negotiated  indirect  cost  rate  agreement; 
or 

(ii)  an  estimated  amount  requested  for 
indirect  costs,  pending  timely 
establishment  of  a  rate  or  negotiation  of 
administrative  overhead  costs. 

(4)  to  the  extent  not  stated  elsewhere 
in  the  budget  or  previously  reported  to 
the  Secretary,  any  preaward  costs, 
including  the  amount  and  time  period 
covered  or  to  be  covered;  and 

(5)  an  identification  of  anticipated 
sources  of  other  funding  relied  upon  to 
carry  out  the  programs,  services, 
functions,  or  activities  specified  in  the 
contract  proposal. 

(i)  the  proposed  starting  date  and  term 
of  the  contract. 

(j)  in  the  case  of  a  cooperative 
agreement,  the  nature  and  degree  of 
Federal  programmatic  involvement 
anticipated  during  the  term  of  the 
agreement. 

(k)  the  extent  of  any  planned  use  of 
Federal  personnel  and  Federal 
resources. 

(I)  any  proposed  waiver(s)  of  these 
regulations. 


nation  ic  suomi! 
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§900.9      M,Tv  :h*<  ■>«'»,  rp;a"> 
Indian  triD«  c    rba     fQ<?'- 
any  ottier  Informal       d»^v 
ln§900.8<b)? 
No. 


§900.10     Whri-  sr^O'.  a  •(  !-'D»-  o-  ^r-oa- 

about  specify snq  th*-  -ederai  propeny  tnat 
the  tribe  or  tf'Osi  jf4.iniza!ion  may  *^isri  to 
use  in  carrying  out  the  contract? 

The  Indian  tribe  or  tribal  organization 
is  encouraged  to  provide  the  Secretary, 
as  early  as  possible,  with: 

(a)  a  list  of  the  following  Federal 
property  intended  for  use  under  the 
contract: 

(1)  equipment; 

(2)  furnishings; 

(3)  facilities; 

(4)  and  other  property. 

(b)  a  statement  of  how  the  Indian  tribe 
or  tribal  organization  will  obtain  each 
item  by  transfer  of  title  under  §  105(f)(2) 
of  the  Act  and  section  1(b)(8)  of  the 
model  agreement  set  forth  in  section 
108(c)  of  the  Act,  through  a  temporary 
use  permit,  similar  arrangement,  or 
otherwise;  and 
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(c)  where  equipment  is  to^be  shared 
by  contracted  and  non-contracted 
programs,  services,  functions,  or 
activities,  a  proposal  outlining  proposed 
equipment  sharing  or  other 
arrangements. 

5;  900  '  ■      i'e  t^t'  propcsa'  contents 
equifp'-nents  '"^e  same  tor  renewal  of  a 
:cntrac:  that  is  expinnp  and  for  securing  an 
-ir.nuai  'uncJing  aqreernent  after  rhe  first 
year  o!  the  lundiny  agreement? 

No.  In  these  situations,  an  Indian  tribe 
or  tribal  organization  should  submit  a 
renewal  proposal  (or  notification  of 
intent  not  to  renew)  or  an  annual 
funding  agreement  proposal  at  least  90 
days  in  advance  of  the  expiration  date 
of  the  contract  or  existing  annual 
funding  agreement.  The  proposal  shall 
provide  budget  information  in  the  same 
detail  and  format  as  thp  original 
proposal  and  may  also  identify  any 
significant  proposed  changes. 

SuDpart  D     Review  and  Approval  of 

Contract  Proposals 

400.12    wnat  does  this  subpart  cover? 
;  his  subpart  covers  any  proposal  to 
enter  into  a  self-determination  contract, 
to  amend  an  existing  self-determination 
contract,  to  renew  an  existing  self- 
determination  contract,  or  to  redesign  a 
program  through  a  self-determination 
contract. 

§900.13     What  Shap  -n-  S-Jci-et.iry  do  upon 
receiving  a  proposal? 

Upon  receipt  of  a  proposal,  the 
Secretary  shall: 

(a)  within  five  days  notify  the 
applicant  in  writing  that  the  proposal 
has  been  received; 

(b)  within  15  days  notify  the  applicant 
in  writing  of  any  missing  items  required 
by  §  900.8  and  that  the  items  be 
submitted  within  15  days  of  receipt  of 
the  notification;  and 

(c)  review  the  proposal  to  determine 
whether  there  are  declination  issues 
under  section  102(a)(2)  of  the  Act. 

§  900.14    How  long  does  the  Secretary 
have  to  review  ana  approve  or  decline  a 
proposal? 

The  Secretary  has  90  days  after 
receipt  of  a  proposal  to  review  and 
approve  or  decline  the  proposal  in 
compliance  with  section  102  of  the  Act 
and  subpart  E.  At  any  time  during  the 
review  period  the  Secretary  may 
approve  the  proposal  and  award  the 
requested  contract. 

§900.15    Can  the  statutorv  90-day  period 
be  extended? 

Yes,  with  written  consent  of  the 
Indian  tribe  or  tribal  organization.  If 
consent  is  not  given,  the  90-day 
deadline  applies. 


c  900.15    Wh3t  hsn^ens  if  a  To^osal  !s  no? 

declined  within  90  days  after  it  is  received 
by  the  Secretary'' 

A  proposal  that  is  not  declined  within 
90  days  (or  within  any  agreed  extension 
under  §  900.15)  is  deemed  approved  and 
the  Secretary  shall  award  the  contract  or 
any  amendment  or  renewal  within  that 
90-day  period. 

Subpart  E — Decimation  Prucedwes 

§900.18    What  does  this  suppar-  :cv"r? 

This  subpart  explains  how  and  under 
what  circumstances  the  Secretary  may 
decline  a  proposal  to  contract,  to  amend 
an  existing  contract,  to  renew  an 
existing  contract,  to  redesign  a  program, 
or  to  waive  any  provisions  of  these 
regulations.  For  annual  funding 
agreements,  see  §900.30. 

§  900.19     Whet:  can  a  propoSc*>  l-*; 
declined? 

As  explained  in  §§  900.14  and  900.15, 
a  proposal  can  only  be  declined  within 
90  days  after  the  Secretary  receives  the 
proposal,  unless  that  period  is  extended 
with  the  voluntary  and  express  written 
consent  of  the  Indian  tribe  or  tribal 
organization. 

§  900.2C     Por  wnat  'easons  can  the 
Secretary  decline  a  proposal'' 

ine  btcrutarv  .:.u,  „:...  uecline  to 
approve  a  proposal  for  one  of  five 
specific  reasons: 

(a)  the  service  to  be  rendered  to  the 
Indian  beneficiaries  of  the  particular 
program  or  function  to  be  contracted 
will  not  be  satisfactory; 

(b)  adequate  protection  of  trust 
resources  is  not  assured; 

(c)  the  proposed  project  or  function  to 
be  contracted  for  cannot  be  properly 
completed  or  maintained  by  the 
proposed  contract; 

(d)  the  amount  of  funds  proposed 
under  the  contract  is  in  excess  of  the 
applicable  funding  level  for  the 
contract,  as  determined  under  section 
106(a)  ofthe  Act;  or 

(e)  the  program,  function,  service,  or 
activity  (or  a  portion  thereof)  that  is  the 
subject  of  the  proposal  is  beyond  the 
scope  of  programs,  functions,  services, 
or  activities  covered  under  section 
102(a)(1)  of  the  Act  because  the 
proposal  includes  activities  that  cannot 
lawfully  be  carried  out  by  the 
contractor. 

§900.21     can  the  Secresarj  oecllne  a 
proposal  where  the  Secretary's  objection 
could  be  overcome  through  tlie  contract? 

No.  The  Secretary  may  not  decline  to 
enter  into  a  contract  with  an  Indian  tribe 
or  tribal  organization  based  on  any 
objection  that  will  be  overcome  through 
the  contract. 


§  900.22    Can  a  contract  proposal  for  an 
Indian  tribe's  or  tribal  organization's  share 
of  administrative  programs,  functions, 
services,  and  activities  be  declined  for  any 
reason  other  than  the  five  reasons  specified 
above? 

No.  The  Secretary  may  only  decline  a 
proposal  based  upon  one  or  more  of  the 
five  reasons  listed  above.  If  a  contract 
affects  the  preexisting  level  of  services 
to  any  other  tribe,  the  Secretary  shall 
address  that  effect  in  the  Secretary's 
annual  report  to  Congress  under  section 
106(c)(6)  of  the  Act. 

§  900.23    Whiat  If  only  a  portion  of  a 
proposal  raises  one  of  the  five  declination 
critaria? 

The  Secretary  must  approve  any 
severable  portion  of  a  proposal  that  does 
not  support  a  declination  finding 
described  in  §  900.20,  subject  to  any 
alteration  in  the  scope  of  the  proposal 
that  the  Secretary  and  the  Indian  tribe 
or  tribal  organization  approve. 

§  900.24    What  h^>pen8  if  the  Secretary 
declines  a  part  of  a  proposal  on  ttte  ground 
that  the  proposal  proposes  in  part  to  plan, 
conduct,  or  administar  a  program,  function, 
service  or  activity  that  is  t>eyond  the  scope 
of  programs  covered  under  section  1 02(a) 
of  the  Act,  or  proposes  a  level  of  funding 
that  Is  In  excess  of  the  applicable  level 
determined  under  section  106(a)  of  Vhe  Act? 

In  those  situations  the  Secretary  is 
required,  as  appropriate,  to  approve  the 
portion  of  the  program,  function, 
service,  or  activity  that  is  authorized 
under  section  106(a)  ofthe  Act,  or 
approve  a  level  of  funding  that  is 
authorized  under  section  106(a)  ofthe 
Act.  As  noted  in  §900.23.  the  approval 
is  subject  to  any  alteration  in  the  scope 
ofthe  proposal  that  the  Secretary  and 
the  Indian  tribe  or  tribal  organization 
approve. 

§  900. 25    if  an  Indian  tribe  or  tribal 
organization  elects  to  contract  for  a 
severable  portion  of  a  proposal,  does  tlie 
Indian  tribe  or  tribal  organization  lose  Its 
appeal  rights  to  challenge  the  portion  of  the 
proposal  that  was  declined? 

No,  but  the  hearing  and  appeal 
procedures  contained  in  these 
regulations  only  apply  to  the  portion  of 
the  proposal  that  was  declined. 

§  900.26    Is  technical  assistance  available 
to  an  Indian  tribe  or  tribal  organization  to 
avoid  declination  of  a  proposal? 

Yes.  In  accordance  with  section 
103(d)  ofthe  Act,  upon  receiving  a 
proposal,  the  Secretary  shall  provide 
any  necessary  requested  technical 
assistance  to  an  Indian  tribe  or  tribal 
organization,  and  shall  share  all  relevant 
information  with  the  Indian  tribe  or 
tribal  organization,  in  order  to  avoid 
declination  of  the  proposal. 
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^  900.27  Wiwi  is  the  Secretary  required  to 
^  If  th«  Secretary  deckles  to  decline  all  or 
a  portion  o(  a  propoaai? 

If  the  Secretary  decides  to  decline  all 
era  severable  portion  of  a  proposal,  the 
Secretary  is  required: 

(a)  to  advise  the  Indian  tribe  or  tribal 
organization  in  writing  of  the 
Secretary's  objections,  including  a 
specific  finding  that  clearly 
demonstrates  that  (or  that  is  supported 
by  a  controlling  legal  authority  that)  one 
of  the  conditions  set  forth  in  §900.20 
exists,  together  %vith  a  detailed 
explanation  of  the  reason  for  the 
decision  to  decline  the  proposal  and, 
when  appropriate,  any  documents  relied 
on  in  making  the  decision;  and 

(b)  to  advise  the  Indian  tribe  or  tribal 
organization  in  writing  of  the  rights 
described  in  §  900.29. 

(c)  to  provide  tribes  and  tribal 
organizations  within  20  days  of  issuing 
a  declination  decision  under  §  102(a), 
all  documents  that  currently  exist  that 
support  the  declination  decision.  The 
provision  of  these  documents  does  not 
preclude  or  limit  the  Secretary  from 
providing  or  producing  additional 
documents  to  be  used  in  an  appeal  as 
evidence  to  support  any  findings 
identified  in  the  declination  decision 
(subject  to  any  discovery  time  limitation 
or  other  evidentiary  rules  imposed  by 
the  Administrative  law  judge). 

§  900.28    Wtwn  the  Secretary  declines  ail 
or  a  ponion  of  a  proposal,  Is  Itte  Secretary 
required  to  provide  an  Indian  tritM  or  trHMl 
organization  with  technical  assistance? 

Yes.  The  Secretary  shall  provide 
additional  technical  assistance  to 
overcome  the  stated  objections,  in 
accordance  with  section  102(h)  of  the 
Act,  and  shall  provide  any  necessary 
requested  technical  assistance  to 
develop  any  modifications  to  overcome 
the  Secretary's  stated  objections. 

i  900.29    tWhen  the  Secretary  declines  ail 
or  a  portion  ol  a  proposal,  is  an  Indian  tritM 
or  tritMl  organization  entitled  to  any 
app«ai? 

Yes.  The  Indian  tribe  or  tribal 
organization  is  entitled  to  an  appeal  on 
the  objections  raised  by  the  Secretary, 
with  an  agency  hearing  on  the  record, 
and  the  right  to  engage  in  full  discovery 
relevant  to  any  issue  raised  in  the 
matter.  The  procedures  for  appeals  are 
in  subpart  L  of  these  regulations. 
Ahematively,  at  its  option  the  Indian 
tribe  or  tribal  organizaticm  has  the  right 
to  sue  in  Federal  district  court  to 
challenge  the  Secretary's  decision. 


§  900.30    Can  the  Secretary  decNne  m 
Indian  IritM  or  trit>ai  organization's 
proposed  successor  annual  funding 
agreement? 

No.  If  it  is  substantively  the  same  as 
the  prior  annual  funding  agreement 
(except  for  mandatory  funding  increases 
or  budget  reductions  as  provided  in 
section  106(b)  of  the  Act)  the  Secretary 
shall  approve  and  fund,  and  may  not 
decline,  any  portion  of  a  successor 
annual  funding  agreement.  Any  portion 
of  an  annual  funding  agreement 
proposal  which  is  not  substantively  the 
same  as  that  which  was  funded 
previously  (e.g..  a  redesign  proposal: 
waiver  proposal:  different  proposed 
funding  amount;  or  different  program, 
service,  function,  or  activity)  is  subject 
to  the  declination  criteria  and 
procedures  in  Subpart  E.  If  there  is  a 
disagreement  over  the  availability  of 
appropriations,  the  Secretary  may 
decline  the  proposal  in  part  under  the 
procedure  in  subpart  E. 

Subpart  F— StJWKtords  for  Tribal  or 
Tribal  Oirganization  Marvagement 
Systems 

Geaeral 

f  900.39    What  Is  «M  purpose  of  this 
subpart? 

This  subpart  contains  the  minimum 
standards  for  the  management  systems 
used  by  Indian  tribes  or  tribal 
organizations  when  carrying  out  self- 
determination  contracis.  It  provides 
standards  for  an  Indian  tribe's  or  tribal 
organization's  financial  management 
system,  procurement  management 
system,  and  property  management 
system. 

%  900.36    What  rsQuiremsnts  are  Impoasd 
upon  Indian  trlbea  or  trMial  organixations  by 
this  subpart? 

When  carrying  out  self-determination 
contracts,  Indian  tribes  and  tribal 
organizations  shall  develop,  implement, 
and  maintain  systems  that  meet  these 
minimum  standards,  unless  one  or  more 
of  the  standards  have  been  waived,  in 
whole  or  in  part,  under  section  107(e)  of 
the  Act  and  subpart  K. 

f  900.37    What  provisions  of  Office  of 
Marwgement  and  Budget  (OMB)  circulare  or 
tt>e  "common  rule  "  apply  to  self- 
determination  corMracts? 

The  only  provisions  of  OMB  Circulars 
and  the  only  provisions  of  the  "common 
rule"  that  apply  to  self-determination 
contracts  are  the  provisions  adopted  in 
these  regulations,  those  expressly 
required  or  modihed  by  the  Act,  and 
those  negotiated  and  agreed  to  in  a  self- 
determination  contract. 


§  8C0.3S    Do  ttieae  stanuSfuS  apply  tc  tt^s 
8ut>-contractor8  of  ar  'r-<di^r  ''•&.;  -?  <r'ba' 
organization  carrying  out  a  sett 
detsrmination  contract? 

An  Indian  tnbe  or  tribal  organization 
may  require  that  some  or  all  of  the 
standards  in  this  subpart  be  imposed 
upon  its  sub-contractors  when  carrying 
out  a  self-determination  contract. 

§900.39     Af-id'.  :S  lh>r  jiT'efer-ce  Detwe»in  a 
Standard  and  a  system? 

(a)  Standards  are  the  minimum 
baseline  requirements  for  the 
performance  of  an  activity.  Standards 
establish  the  "what"  that  an  activity 
should  accomplish. 

(b)  Systems  are  the  procedural 
mechanisms  and  processes  for  the  day- 
to-day  conduct  of  an  activity.  Systems 
are  "how"  the  activity  will  be 
accomplished. 

-.  ■j-'i.,  i-C       yVf.»-r-  are  iridlan  tTtCn^  o<   'f'bai 

.••Qfir  /.atior  -TvanaQe(TV»n!  starvdafOs  sod 

(aj  Management  standards  are 
evaluated  by  the  Secretary  when  the 
Indian  tribe  or  tribal  organization 
submits  an  initial  contract  proposal. 

(b)  Management  systems  are  evaluated 
by  an  independent  auditor  through  the 
annual  single  agency  audit  report  that  is 
required  by  the  Act  and  OMB  Circular 
A-128. 

Standards  for  Financial  Management 
Systems 

§900.41      A"ri    af»  Ti*;  3*">ef^i  tir^ancia 
Tiaoao^yo-f      ,,si«n"  staooafOs  tria*  <4pu'v 
1.    4f   ii>i})-i'    ■,-!>«?  or  '(iDai  :>rganutHioi< 
carrying  out  a  self-determination  contract? 
An  Indian  tribe  or  tribal  organization 
shall  expend  and  account  for  contract 
funds  in  accordance  with  all  applicable 
tribal  laws,  regulations,  and  prrx  edures. 

§900.42    What  are  \he  peneral  financia 
management  ^i-w^-  ,idoc!a'cs  that  apply 
to  a  tribal  orgaiutaiKji.  ^<ifrying  out  a  satf- 
determination  contract? 

A  tribal  organization  shall  expend  and 
account  for  contract  funds  in 
accordance  with  the  procedures  of  the 
tribal  organization. 

§900.43    WtMt  minlmom  gf>.n*:3  su,na„(d^ 
appty  to  all  kKiian  trllM  of  u  ds 
organization  financial  m^mag^^'ner  ■  systems 
wtten  carrying  out  a  sts:'  aoierniri!  on 
contract? 

The  Fiscal  control  and  accounting 
procedures  of  an  Indian  tribe  or  tribal 
organization  shall  be  sufficient  to: 

(a)  permit  preparation  of  reports 
required  by  a  self-determination 
contract  and  the  Act;  and 

(b)  permit  the  tracing  of  contract 
funds  to  a  level  of  expenditure  adequate 
to  establish  that  they  have  not  been  used 
in  violation  of  any  restrictions  or 


prohibitions  contained  in  any  statute 
that  applies  to  the  self-determination 
contract. 

i  ciQo  i.i     Whai  specific  minimum 
'equirefenis  shaM  an  Indian  trit>e  or  tribal 
organizat c'  'inanciai  management  system 
contain  tc  meet  these  standards? 

An  Indian  tribe  or  tribal  organization 
financial  management  system  shall 
include  provisions  for  the  following 
seven  elements: 

(a)  Financial  reports.  The  financial 
management  system  shall  provide  for 
accurate,  current,  and  complete 
disclosure  of  the  financial  results  of  self 
determination  contract  activities,  as 
required  in  the  financial  reporting 
requirements  negotiated  and  agreed  to 
in  the  self-determination  contra<;t. 

(b)  Accounting  records.  The  financial 
management  system  shall  maintain 
records  sufficiently  detailed  to  identify 
the  source  and  application  of  self- 
determination  contract  funds  received 
by  the  Indian  tribe  or  tribal 
organization.  The  system  shall  contain 
sufficient  information  to  identify 
contract  awards,  obligations  and 
unobligated  balances,  assets,  liabilities, 
outlays,  or  ex[}enditures  and  income. 

(c)  Internal  controls.  The  financial 
management  system  shall  maintain 
effective  control  and  accountability  for 
all  self-determination  contract  funds 
received  and  for  all  Federal  real 
property,  personal  property,  and  other 
assets  furnished  for  use  by  the  Indian 
tribe  or  tribal  organization  under  the 
self-determination  contract. 

(d)  Budget  controls.  The  financial 
management  system  shall  permit  the 
comparison  of  actual  expenditures  or 
outlays  with  the  amounts  budgeted  by 
the  Indian  tribe  or  tribal  organization  for 
each  self-determination  contract. 

(e)  Allowable  costs.  The  financial 
management  system  shall  be  sufficient 
to  determine  the  reasonableness, 
allowability,  and  allocability  of  self- 
determination  contract  costs  based  upon 
the  terms  of  the  self-determination 
contract  and  the  tribe's  or  tribal 
organization's  applicable  OMB  cost 
principles  (see  OMB  Circulars  A-67,  A- 
122,  or  A-21,  available  from  the 
Executive  Office  of  the  President, 
Publications  Service,  725 — 17th  Street 
NW.,  Washington,  DC  20503),  as 
amended  by  the  Act  and  these 
regulations. 

(f)  Source  documentation.  The 
financial  management  system  shall 
contain  accounting  records  that  are 
supported  by  source  documentation, 
e.g.,  cancelled  checks,  paid  bills,  payroll 
records,  time  and  attendance  records, 
contract  award  dociunents,  purchase 
orders,  and  other  primary  records  that 


support  self-determination  contract 
fund  expenditures. 

(g)  Cash  management.  The  financial 
management  system  shall  establish 
procedures  to  ensure  the  timely  receipt 
of  reports  from  sub-contractors  on  their 
cash  balances,  expenditures,  and 
disbursements,  so  that  the  Indian  tribe 
or  tribal  organization  may  prepare 
complete  and  accurate  cash  transaction 
reports  as  required  by  the  self- 
detprmination  contract. 

§900.45     Wt%ai  requirements  a't    ^nposeo 
upon  the  Secretary  »0'  tmancsai 
management  by  these  starKla^ds? 

In  regard  to  paragraph  (g)  of  §900.44, 
the  Secretary  shall  establish  procedures, 
consistent  with  Treasury  regulations  as 
modified  by  the  Act,  for  the  transfer  of 
funds  from  the  United  States  to  the 
Indian  tribe  or  tribal  organization  based 
upon  the  payment  schedule  provided 
for  in  the  self-determination  contract 
and  the  annual  funding  agreement. 

Procurement  M.in.n^'snent  System 
Stand.inis 

§  900.46     When  orocur iog  property  or 
services  with  self  determination  contract 
funds,  can  an  indiar  tnbe  c  inba 
organization  follow  the  same  prozw-emenX 
policies  and  procedures  appncabie  to  other 
Indian  trit>e  or  tribsi  orcianization  tunds? 
Yes. 

§900.47     What  procijr'?m.^n    ctanoards 
shall  an  Indian  tr'be  or  ir'bs'  o' ja  -'j-a'ron 
have'' 

Indian  tribes  and  tribal  organizations 
shall  have  standards  that  conform  with 
the  standards  in  this  subpart.  If  the 
Indian  tribe  or  tribal  organization  relies 
upon  standards  different  than  those 
described  below,  it  shall  identify  the 
standards  it  will  use  as  a  proposed 
waiver  in  the  initial  contract  proposal  or 
as  a  waiver  request  to  an  existing 
contrart 

§  900.48     ii  the  i'>c  s'   -noe  or  trtoal 
organization  ooes  re;  propose  different 
standards,  what  ar^^  -ne  oi^sc  "tandards 
that  the  Indian  '.rtbe  or  ''^ba   :   ja    zation 
stuill  follow? 

(a)  The  Indian  tribe  or  tribal 
organization  shall  ensure  that  its 
vendors  and/or  sub-contractors  perform 
in  accordance  with  the  terms, 
conditions,  and  specifications  of  their 
contracts  or  purchase  orders. 

(b)  The  Indian  tribe  or  tribal 
organization  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  who 
award  and  administer  contracts. 

(1)  No  employee,  officer,  elected 
official,  or  agent  of  the  Indian  tribe  or 
tribal  organization  shall  participate  in 
the  selection,  award,  or  administration 


of  a  procurement  supported  by  Federal 
funds  if  a  conflict  of  interest,  real  or 
apparent,  would  be  involved. 

12)  An  employee,  officer,  elected 
official,  or  agent  of  an  Indian  tribe  or 
tribal  organization,  or  of  a  sub- 
contractor of  the  Indian  tribe  or  tribal 
organization,  is  not  allowed  to  solicit  or 
accept  gratuities,  favors,  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to  sub- 
agreements,  with  the  following 
exemptions.  The  Indian  tribe  or  tribal 
organization  may  exempt  a  financial 
interest  that  is  not  substantial  or  a  gift 
that  is  an  unsolicited  item  of  nominal 
value. 

(3)  These  standards  shall  also  provide 
for  penalties,  sanctions,  or  other 
disciplinary  actions  for  violations  of  the 
standards. 

(c)  The  Indian  tribe  or  tribal 
organization  shall  review  proposed 
procurements  to  avoid  buying 
unnecessary  or  duplicative  items.  The 
Indian  tribe  or  tribal  organization 
should  consider  consolidating  or 
breaking  out  procurements  to  obtain 
more  economical  purchases.  Where 
appropriate,  the  Indian  tribe  or  tribal 
organization  shall  compare  leasing  and 
purchasing  alternatives  to  determine 
which  is  more  economical. 

(d)  The  Indian  tribe  or  tribal 
organization  shall  conduct  all  major 
procurement  transactions  by  providing 
full  and  open  competition,  to  the  extent 
necessary  to  assure  efficient  expenditure 
of  contract  funds  and  to  the  extent 
feasible  in  the  local  area. 

(1)  Indian  tribes  or  tribal 
organizations  shall  develop  their  own 
definition  for  "major  procurement 
transactions." 

(2)  As  provided  for  in  sections  7  (b) 
and  (c)  of  the  Act,  Indian  preference  and 
tribal  preferences  shall  be  applied  in 
any  procurement  award. 

(e)  The  Indian  tribe  or  tribal 
organization  shall  make  procurement 
awards  only  to  responsible  entities  who 
have  the  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  In  making  this 
judgment,  the  Indian  tribe  or  tribal 
organization  will  consider  such  matters 
as  the  contractor's  integrity,  its 
compliance  with  public  policy,  its 
record  of  past  performance,  and  its 
financial  and  technical  resources. 

(f)  The  Indian  tribe  or  tribal 
organization  shall  maintain  records  on 
the  significant  history  of  all  major 
procurement  transactions.  These  records 
may  include,  but  are  not  limited  to,  the 
rationale  for  the  method  of 
procurement,  the  selection  of  contract 
typ)e,  the  contract  selection  or  rejection, 
and  the  basis  for  the  contract  price. 
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(g)  The  Indian  tribe  or  tribal 
organization  is  solely  responsible,  using 
good  administrative  practice  and  sound 
business  judgment,  for  processing  and 
settling  all  contractual  and 
administrative  issues  arising  out  of  a 
procurement.  These  issues  include,  but 
are  not  limited  to,  source  evaluation, 
protests,  disputes,  and  claims. 

(1)  The  settlement  of  any  protest, 
dispute,  or  claim  shall  not  relieve  the 
Indian  tribe  or  tribal  organization  of  any 
obligations  under  a  self-determination 
contract. 

(2)  Violations  of  law  shall  be  referred 
to  the  tribal  or  Federal  authority  having 
proper  jurisdiction. 

§  900  ^^     <v  Mat  procurement  starnlards 
apoiy  'o  subcontracts? 

i,m  a  subcontract  entered  into  under 
the  Act  shall  at  a  minimum: 

(a)  be  in  writing; 

(b)  identify  the  interested  parties, 
their  authorities,  and  the  purposes  of 
the  contract; 

(c)  state  the  work  to  be  performed 
under  the  contract; 

(d)  state  the  process  for  making  any 
claim,  the  payments  to  be  made,  and  the 
terms  of  the  contract,  which  shall  be 
fixed;  and 

(e)  be  subject  to  sections  7  (b)  and  (c) 

nfthp  Art 

>  900  ^0     *vhat  Federal  laws,  regulations, 
ina  £  <8cutive  Orders  apply  to  sub- 
contractors? 

in  addition  to  the  Act,  all  applicable 
Federal  laws,  regulations,  and  Executive 
Orders  apply  to  subcontractors.  If  an 
Indian  tribe  or  tribal  organization's 
contract  requires  subcontractor 
compliance  with  other  Federal  laws, 
regulations,  and  Executive  Orders,  then 
the  Indian  tribe  or  tribal  organization 
should  include  appropriate  provisions 
in  the  subcontracts.  The  subcontractor  is 
responsible  for  identifying  and  ensuring 
compliance  with  applicable  Federal 
laws,  regulations,  and  Executive  Orders 
not  identified  in  the  subcontract. 

i'roperty  Management  System 
Standards 

§  900.51     What  Is  an  Indian  tribe  or  tribal 
organization  s  property  management 
"i  <3tem  expected  to  do? 

An  Indian  tribe  or  tribal 
organization's  property  management 
system  shall  account  for  all  property 
furnished  or  transferred  by  the  Secretary 
for  use  under  a  self-determination 
contract  or  acquired  with  contract 
funds.  The  property  management 
system  shall  contain  requirements  for 
the  use,  care,  maintenance,  and 
disposition  of  Federally-owned  and 
other  property  as  follows: 


(a)  where  title  vests  in  the  Indian 
tribe,  in  accordance  with  tribal  law  and 
procedures;  or 

(b)  in  the  case  of  a  tribal  organization, 
according  to  the  Internal  property 
procedures  of  the  tribal  organization. 

§  900.52    What  type  of  property  is  the 
property  management  system  required  to 
track? 

The  property  management  system  of 
the  Indian  tribe  or  tribal  organization 
shall  track: 

(a)  personal  property  with  an 
acquisition  value  in  excess  of  $5,000  per 
item; 

(b)  sensitive  property;  and 

(c)  real  property  provided  by  the 
Secretary  for  use  under  the  contract. 

§  900.53    What  kind  of  records  sturil  the 
property  management  system  maintain? 

The  property  management  system 
shall  maintain  records  that  accurately 
describe  the  property,  including  any 
serial  number  or  other  identification 
number.  These  records  should  contain 
information  such  as  the  source, 
titleholder.  acquisition  date.  cost,  share 
of  Federal  participation  in  the  cost, 
location,  use  and  condition  of  the 
property,  and  the  date  of  disposal  and 
sale  price,  if  any. 

$  900.54    ShouM  the  property  management 
system  prescribe  Intemai  controls? 

Yes.  Effective  intemai  controls  should 
include  procedures: 

(a)  for  the  conduct  of  periodic 
inventories; 

(b)  to  prevent  loss  or  damage  to 
property;  and 

(c)  to  ensure  that  property  is  used  for 
an  Indian  tribe  or  tribal  organization's 
self-determination  contract(s)  until  the 
property  is  declared  excess  to  the  needs 
of  the  contract  consistent  with  the 
Indian  tribe  or  tribal  organization's 
property  management  system. 

§  900.55    What  are  the  standards  for 
inventories? 

A  physical  inventory  should  be 
conducted  at  least  once  every  2  years. 
The  results  of  the  inventory  shall  be 
reconciled  with  the  Indian  tribe  or  tribal 
organization's  intemai  property  and 
accounting  record.s. 

§  900.56    What  maintenance  is  required  for 
property? 

Required  maintenance  includes  the 
performance  of  actions  necessary  to 
keep  the  property  in  good  working 
condition,  the  procedures  recommended 
by  equipment  manufacturers,  and  steps 
necessary  to  protect  the  interests  of  the 
contractor  and  the  Secretary  in  any 
express  warranties  or  guarantees 
covering  the  property. 


§  800.57    What  if  the  Indian  tribe  or  tribal 
organization  chooses  not  to  take  title  to 
property  furnished  or  acquired  under  the 
contract? 

If  the  Indian  tribe  or  tribal 
organization  chooses  not  to  take  title  to 
property  furnished  by  the  government 
or  acquired  with  contract  funds,  title  to 
the  property  remains  vested  in  the 
Secretary.  A  list  of  Federally-owned 
property  to  be  used  under  the  contract 
shall  be  included  in  the  contract. 

§900.58    Dolhf  >,)"►!  i,<bilityand 

control  procedures  cjejicnCcci  aoove  apply 
to  Federal  property? 

Yes,  except  that  requirements  for  the 
inventory  and  disposal  of  Federal 
property  are  different. 

§  900.59    How  are  ttie  inventory 
requirements  for  Federal  prop^r'v  different 
tiun  lor  tribal  property? 

There  are  three  additional 
requirements: 

(a)  The  Indian  or  tribal  organieation 
shall  conduct  a  physical  inventory  of 
the  Federally-owned  property  and 
reconcile  the  results  with  the  Indian 
tribe  or  tribal  organization's  property 
records  annually  rather  than  every  2 
years; 

(b)  within  90  days  following  the  end 
of  an  annual  funding  agreement,  the 
Indian  tribe  or  tribal  organization  shall 
certify  and  submit  to  the  Secretary  an 
annual  inventory  of  all  Federally-owned 
real  and  personal  property  used  in  the 
contracted  program;  and 

(c)  the  inventory  shall  report  any 
increase  or  decrease  of  $5,000  or  more 
in  the  value  of  any  item  of  real  property. 

§  900.60    How  does  an  Indian  trilie  or  tribal 
organization  dispose  of  Federal  property? 

The  Indian  tribe  or  tribal  organization 
shall  report  to  the  Secretary  in  writing 
any  Federally-owned  personal  property 
that  is  worn  out,  lost,  stolen,  damaged 
beyond  repair,  or  no  longer  needed  for 
the  performance  of  the  contract. 

(a)  The  Indian  tribe  or  tribal 
organization  shall  state  whether  the 
Indian  tribe  or  tribal  organization  wants 
to  dispose  of  or  retum  the  property. 

(b)  If  the  Secretary  does  not  respond 
within  60  days: 

(1)  the  Indian  tribe  or  tribal 
organization  may  dispose  of  the 
property  as  it  sees  fit  and  inform  the 
Secretary  of  the  disposal;  or 

(2)  the  Indian  tribe  or  tribal 
organization  may  retum  the  property  to 
the  Secretary,  who  shall  accept  transfer, 
custody,  control,  and  responsibility  for 
the  property  (together  with  all 
associated  costs). 


Subpart  G — Programmatic  Reports  and 

Data  Requirements 

^  90C  6i     What  programmatic  reports  and 
data  snan  tne  indian  tribe  or  tribal 
organization  provide^ 

Each  Indian  tribe  or  tribal 
organization  shall  negotiate  with  the 
Secretary  the  type  and  frequency  of 
program  narrative  and  program  data 
report(s)  required  to  meet  the  needs  of 
the  contracting  parties.  The  extent  of 
available  resources  will  be  a 
consideration  in  the  negotiations. 

«  900  66     What  If  the  Indian  tribe  or  tribal 
organization  ano  the  Secretary  cannot 
-orm>  to  an  agreerrient  concerning  the  type 
and  or  rrepuency  of  program  narrative  andi 
or  program  data  report(s|'' 

Any  disagreements  over  reporting 
requirements  are  subject  to  the 
deiclination  criteria  and  procedures  in 
section  102  of  the  Act  and  subpart  E. 

§t00.S7     Will  there  be  a  uniform  data  set 
for  aN  IHS  programs? 

IHS  will  work  with  Indian  tntje  or 
tribal  organization  representatives  to 
develop  a  mutually  defined  ursiform 
subset  of  data  that  is  consistent  with 
Congressional  intent,  imposes  a 
minimal  reporting  burden,  and  meets 
the  needs  of  the  contracting  parties 

§900  66     Will  this  uniform  data  set  t>e 
required  of  all  Indian  trit>€  or  tribal 
organizations  contracting  with  the  IHS 
under  the  Acf 

No.  The  uniform  data  set  for 
applicable  to  the  services  to  be 
performed,  will  serve  as  the  target  for 
the  Secretary  and  the  Indian  tribes  or 
tribal  organizations  during  individual 
negotiations  on  program  data  reporting 
requirements. 

S ubpan  H     Lease  of  Tribally-Owned 

Buildings  by  the  Secretary 

%  90C  69     Wrtat  is  the  purpose  ot  this 
suDpan^ 

Section  105(1)  of  the  Act  requires  the 
Secretary,  at  the  request  of  an  Indian 
tribe  or  tribal  organization,  to  enter  into 
a  lease  with  the  tribe  or  tribal 
organization  for  a  building  owned  or 
leased  by  the  tribe  or  tribal  organization 
that  is  used  for  administration  or 
delivery  of  services  under  the  Act.  The 
lease  is  to  include  compensation  as 
provided  in  the  statute  as  well  as  "such 
other  reasonable  expenses  that  the 
Secretary  determines,  by  regulation,  to 
be  allowable."  This  subpart  contains 
requirements  for  these  leases. 


§  900.  ro    wnat  elements  are  included  in  it>e 
compensation  for  a  lease  entered   ntc 
between  the  Secretary  and  an  mdiar  ••![>» 
or  triljal  organizatiori  tor  a  building  oy»nt»c 
or  leased  by  the  Indian  tritx'  or  tnbai 
organization  that  is  used  tor  administration 
or  delivery  of  services  under  the  Act? 

id  !t\f  extent  that  no  element  is 
duplicative,  the  following  elements  may 
be  included  in  the  lease  compensation: 

(a)  rent  (sublease); 

(b)  depreciation  and  use  allowance 
based  on  the  useful  life  of  the  facility 
based  on  acquisition  costs  not  financed 
with  Federal  funds; 

(c)  contributions  to  a  reserve  for 
replacement  of  facilities; 

id)  principal  and  interest  paid  or 
accrued; 

(e)  operation  and  maintenance 
expenses,  to  the  extent  not  otherwise 
included  in  rent  or  use  allowances, 
including,  but  not  limited  to,  the 
following: 

(1)  water,  sewage; 

(2)  utilities; 

(3)  fuel; 

(4)  insiu^nce; 

(5)  building  management  supervision 
and  custodial  services; 

(6)  custodial  and  maintenance 
supplies; 

(7)  pest  control; 

(8)  site  maintenance  (including  snow 
and  mud  removal); 

(Q)  trash  and  waste  removal  and 
liisposai, 

(10)  fire  protection/fire  fighting 
services  and  equipment; 

(11)  monitoring  and  preventive 
maintenance  of  building  structures  and 
systems,  including  but  not  limited  to: 

(i)  heating/ventilati on/air 
conditioning; 
(ii)  plumbing; 
(iii)  electrical: 
(iv)  elevators; 
(v)  boilers; 

(vi)  fire  safety  system; 
(vii)  security  system;  and 
(viii)  roof,  foundation,  walls,  floors. 

(12)  unscheduled  maintenance; 

(13)  scheduled  maintenance 
(including  replacement  of  floor 
coverings,  lighting  fixtures,  repainting); 

(14)  security  services;  " 

(15)  management  fees;  and 

(16)  other  reasonable  and  necessary 
operation  or  maintenance  costs  justified 
by  the  contractor; 

(f)  repairs  to  buildings  and 
equipment; 

(g)  alterations  needed  to  meet  contract 
requirements; 

(h)  other  reasonable  expenses;  and 
(i)  the  fair  market  rental  for  buildings 
or  portions  of  buildings  and  land, 
exclusive  of  the  Federal  share  of  • 
building  construction  or  acquisition 


costs,  or  the  fair  market  rental  for 
buildings  constructed  with  Federal 
funds  exclusive  of  fee  or  profit,  and  for 
land. 

§  900.71    Is  a  lease  with  tt>e  Secretary  the 
only  mettiod  availabte  to  recover  ttte  types 
of  cost  dascrtbed  in  §  900.70? 

No.  With  the  exception  of  paragraph 
(h)  in  §  900.70  the  same  types  of  costs 
may  be  recovered  in  whole  or  in  part 
under  section  106(a)  of  the  Act  as  direct 
or  indirect  charges  to  a  self- 
determination  contract. 

§  900.72  How  may  a  tribe  or  tribal 
organizatkMi  propose  a  lease  to  be 
compensated  for  ttw  use  of  facilities? 

There  are  three  options  available: 

(a)  The  lease  may  be  based  on  fair 
market  rental. 

(b)  The  lease  may  be  based  on  a 
combination  of  fair  market  rental  and 
paragraphs  (a)  through  (h)  of  §  900.70, 
provided  that  no  element  of  expense  is 
duplicated  in  fair  market  rental. 

(c)  The  lease  may  be  based  on 
paragraphs  (a)  through  (h)  of  §  900.70 
only. 

Subpart  I — Property  Doi«ation 
Procedures 

General 

§  9<:-<  H'     <Vhat  Is  tti«  purpose  of  this 
subpart? 

This  subpart  implements  section 
105(fl  of  the  Act  regarding  donation  of 
Federal  excess  and  surplus  property  to 
tribes  or  tribal  organizations  and 
acquisition  of  property  with  funds 
provided  under  a  self-determination 
contract  or  grant. 

$  900.86    How  will  the  Secretary  exercise 
discretion  to  acquire  and  donate  BIA  or  IHS 
exeeas  property  and  excess  and  surplus 
Federal  property  to  an  Iridian  tritM  or  trltial 
organizelton? 

The  Secretary  will  give  maximum 
weight  to  the  requests  of  tribes  or  tribal 
organizations  for  donation  of  BIA  or  IHS 
excess  property  and  excess  or  surplus 
Federal  property,  provided  that  the 
requesting  tribe  or  tribal  organization 
shall  certify  and  justify  that  requested 
property  is  appropriate  for  use  for  any 
purpose  for  which  a  self-determination 
contract  or  grant  is  authorized. 

Government-Furnished  Property 

§  900.87    How  does  a  tribe  or  tribal 
organization  obtain  title  to  property 
furnished  by  the  Federal  government  for 
use  in  ttie  pertormance  of  a  contract  or 
grant  agreement  pursuant  to  section 
105(f)(2)(A)  of  the  Act? 

(a)  For  government-furnished 
personal  property  made  available  to  a 
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tribe  or  tribal  organization  before 
October  25,  1994: 

(1)  The  Secretary,  in  consultation 
with  each  tribe  or  tribal  organization, 
shall  develop  a  list  of  the  property  used 
in  a  self-determination  contract. 

(2)  The  tribe  or  tribal  organization 
shall  indicate  any  items  on  the  list  to 
which  the  tribe  or  tribal  organization 
wants  the  Secretary  to  retain  title. 

(3)  The  Secretary  shall  provide  the 
tribe  or  tribal  organization  with  any 
documentation  needed  to  transfer  title 
to  the  remaining  listed  property  to  the 
tribe  or  tribal  organization. 

(b)  For  government- furnished  real 
property  made  available  to  a  tribe  or 
tribal  organization  before  October  25, 
1994: 

(1)  The  Secretary,  in  consultation 
with  the  tribe  or  tribal  organization, 
shall  develop  a  list  of  the  property 
furnished  for  use  in  a  self-determination 
contract. 

(2)  The  Secretary  shall  inspect  any 
real  property  on  the  list  to  determine  the 
presence  of  any  hazardous  substance 
activity,  as  defmed  in  41  CFR  101- 
47.202(b){10).  If  the  tribe  or  tribal 
organization  desires  to  take  title  to  any 
real  property  on  the  list,  the  tribe  or 
tribal  organization  shall  inform  the 
Secretary,  who  shall  take  such  steps  as 
necessary  to  transfer  title  to  the  tribe  or 
tribal  organization. 

(c)  For  government-furnished  real  and 
personal  property  made  available  to  a" 
tribe  or  tribal  organization  on  or  after 
October  25, 1994: 

(1)  The  tribe  or  tribal  organization 
shall  take  title  to  all  property  unless  the 
tribe  or  tribal  organization  requests  that 
the  United  States  retain  the  title. 

(2)  The  Secretary  shall  determine  the 
presence  of  any  hazardous  substance 
activity,  as  defmed  in  41  CFR  101- 

47  202(b)(10).      • 

^900.88    Wtiat  stiould  t»ie  tribe  or  tribal 

organization  do  if  it  wants  to  obtain  title  to 
^overnment-furnlstrod  real  property  ttiat 
u  „d€s  land  not  already  held  in  trust? 

If  the  land  is  owned  by  the  United 
States  but  not  held  in  trust  for  a  tribe  or 
individual  Indian,  the  tribe  or  tribal 
organization  shall  specify  whether  it 
wants  to  acquire  fee  title  to  the  land  or 
whether  it  wants  the  land  to  be  held  in 
trust  for  the  benefit  of  a  tribe. 

(a)  If  the  tribe  or  tribal  organization 
requests  fee  title,  the  Secretary  shall 
take  the  necessary  action  under  Federal 
law  and  regulations  to  transfer  fee  title. 

(b)  If  the  tribe  or  tribal  organization 
requests  beneficial  ownership  with  fee 
title  to  be  held  by  the  United  States  in 
trust  for  a  tribe: 

(1)  The  tribe  or  tribal  organization 
shall  submit  with  its  request  a 


resolution  of  support  from  the  governing 
body  of  the  tribe  in  which  the  beneficial 
ownership  is  to  be  registered. 

(2)  If  the  request  is  submitted  to  the 
Secretary  of  Health  and  Human  Services 
for  land  under  the  jurisdiction  of  that 
Secretary,  the  Secretary  shall  take  all 
necessary  steps  to  effect  a  transfer  the 
land  to  the  Secretary  of  the  Interior  and 
shall  also  forward  the  tribe  or  tribal 
organization's  request  and  the  tribe's 
resolution. 

(3)  The  Secretary  of  the  Interior  shall 
expeditiously  process  all  requests  in 
accordance  with  applicable  Federal  law 
and  regulations. 

(4)  The  Secretary  shall  not  require  the 
tribe  or  tribal  organization  to  furnish 
any  information  in  support  of  a  request 
other  than  that  required  by  law  or 
regulation. 

§  900.89    Wtwn  may  tt>e  Secretary  elect  to 
rencquirn  government-furnished  property 
whose  title  has  been  transferred  to  a  tribe 
or  tribal  organization? 

When  a  self-determination  contract  or 
grant  agreement,  or  portion  thereof,  is 
retroceded,  reassumed,  terminated,  or 
expires,  the  Secretary'  shall  have  the 
option  to  take  title  to  any  item  of 
government-furnished  property: 

(a)  whose  title  has  been  transferred  to 
a  tribe  or  tribal  organization; 

(b)  that  is  still  in  use  in  the  program; 
and 

(c)  that  has  a  value  in  excess  of 
$5,000. 

§  900.90    Does  government-furnished  real 
property  to  which  a  trit>e  or  tribal 
organization  has  taken  title  continue  to  t>e 
eligible  for  facilities  operation  and 
maintenance  funding  from  the  Secretary? 

Yes. 

Contractor-Purchased  Property 

§  900.91    Who  takes  title  to  property 
purchased  with  funds  under  a  self- 
determination  contract  or  grant  agreement 
pursuant  to  section  105(f)(2)(A)? 

The  contractor  takes  title  to  such 
property,  unless  the  contractor  chooses 
to  have  the  United  States  take  title.  In 
that  event,  the  contractor  must  inform 
the  Secretary  of  the  purchase  and 
identify  the  property  and  its  location  in 
such  manner  as  the  contractor  and  the 
Secretary  deenr  necessary.  A  request  for 
the  United  States  to  take  title  to  any 
item  of  contractor-purchased  property 
may  be  made  at  any  time.  A  request  for 
the  Secretary  to  take  fee  title  to  real 
property  shall  be  expeditiously 
processed  in  accordance  with  applicable 
Federal  law  and  regulation. 


K  900.92    What  s.hou!d  the  tribe  or  trit>a! 
organization  do  if  it  wants  contractor- 
purchased  real  property  to  be  taken  into 
trust? 

The  contractor  shall  submit  a 
re.solution  of  support  from  the  governing 
body  of  the  tribe  in  which  the  beneficial 
ownership  is  to  be  registered.  If  the 
request  to  take  contractor-purchased 
real  property  into  trust  is  submitted  to 
the  Secretary  of  Health  and  Human 
Services,  that  Secretary  shall  transfer 
the  request  to  the  Secretary  of  the 
Interior.  The  Secretary  of  the  Interior 
shall  expeditiously  process  all  requests 
in  accord  with  applicable  Federal  law 
and  regulation. 

§  900.93    When  may  the  Secretary  elect  to 
acquire  title  to  contractor-purchased 
property? 

When  a  self-determination  contract  or 
grant  agreement,  or  portion  thereof,  is 
retroceded,  reassumed,  terminated,  or 
expires,  the  Secretary  shall  have  the 
option  to  take  title  to  any  item  of 
contractor-purchased  property: 

(a)  whose  title  has  been  transferred  to 
a  tribe  or  tribal  organization; 

(b)  that  is  still  in  use  in  the  program; 
and 

(c)  that  has  a  value  in  excess  of 
$5,000. 

§  900.94    Is  contractor-purchased  real 
property  to  which  a  tribe  or  tribal 
organization  holds  title  eligible  for  facilities 
operation  and  maintenance  funding  from 
the  Secretary? 

Yes. 
Bia  and  IHS  Excess  Property 

§900.95    What  is  BIA  or  IHS  excess 
property? 

BIA  or  IHS  excess  property  means 
property  under  the  jurisdiction  of  the 
BIA  or  IHS  that  is  excess  to  the  agency's 
needs  and  the  discharge  of  its 
responsibilities. 

§  900.96    How  can  tribes  or  tribal 
organizations  learn  atx>ut  BIA  and  liHS 
excess  property? 

The  Secretary  shall  periodically 
furnish  to  tribes  or  tribal  organizations 
a  listing  of  all  excess  BIA  or  IHS 
personal  property  before  reporting  the 
property  to  GSA  or  to  any  other  Federal 
agency  as  excess.  The  listing  shall 
identify  the  agency  official  to  whom  a 
request  for  donation  shall  be  submitted. 

§  900.97    How  can  a  tribe  or  tribal 
organization  acquire  excess  BIA  or  IHS 
property? 

(a)  The  tribe  or  tribal  organization 
shall  .submit  to  the  appropriate 
Secretary  a  request  for  specific  property 
that  includes  a  certification  and 
justification  that  the  property  is 


intended  for  use  ui  connection  with  a 
self-determination  contract  or  grant.  The 
Secretary  shall  expeditiously  process 
the  request  and  shall  exercise  discretion 
to  donate  the  property  in  the  manner 
described  in  this  subpart  I. 

(b)  If  more  than  one  request  for  the 
same  item  of  personal  property  is 
submitted,  the  Secretary  shall  award  the 
item  to  the  first  requester,  if  there  is  a 
tie,  the  Secretary  shall  award  the  item 
to  the  requestor  with  the  lowest 
transportation  costs.  The  Secretary  shall 
make  the  donation  as  expeditiously  as 
possible. 

(c)  If  more  than  one  request  for  the 
same  piece  of  real  property  is  submitted, 
the  Secretary  shall  award  the  property 
to  the  tribe  or  tribal  organization  whose 
reservation  or  trust  land  is  closest  to  the 
real  property  requested. 

§900.98    Who  takes  title  to  excess  BIA  or 
IHS  property  aonateO  to  a  inbe  or  tnbai 

organization? 

The  iriDe  or  tribal  organization  takes 
title  to  donated  excess  BIA  or-IHS 
property.  The  Secretary  shall  provide 
the  tribe  or  tribal  organization  with  all 
documentation  needed  to  vest  title  in 
the  tribe  or  tribal  organization. 

§900.99    Who  takes  titie  to  any  land  that  Is 
part  of  excess  BiA  or  IHS  reai  property 
donated  to  a  tribe  or  tribal  organization? 

(a)  If  a  tribe  or  u-ibai  organization 
requests  donation  of  fee  title  to  excess 
real  property  that  includes  land  not  held 
in  trust  for  a  tribe,  the  tribe  or  tribal 
organization  shall  so  specify  in  its 
request  for  donation.  The  Secretary  shall 
take  the  necessary  action  under  Federal 
law  and  regulations  to  transfer  the  title 
to  the  tribe  or  tribal  organization. 

(b)  If  a  tribe  or  tribal  organization  ask.s 
the  Secretary  to  donate  excess  real 
property  that  includes  land  and  requests 
that  fee  title  to  the  land  be  held  by  the 
United  States  in  trust  for  a  tribe,  the 
requestor  shall  submit  a  resolution  of 
support  from  the  governing  body  of  the 
tribe  in  which  the  beneficial  ownership 
is  to  be  registered. 

(1)  If  the  donation  request  is 
submitted  to  the  Secretary  of  Health  and 
Human  Services,  that  Secretary  shall 
take  all  steps  necessary  to  transfer  the 
land  to  the  Secretary  of  the  Interior  with 
the  tribe  or  tribal  organization's  request 
and  the  tribe's  resolution.  The  Secretary 
of  the  Interior  shall  expeditiously 
process  all  requests  in  accord  with 
applicable  Federal  law  and  regulations. 

(2)  The  Secretary  shall  not  require  the 
tribe  or  tribal  organization  to  furnish 
any  information  in  support  of  a  request 
other  than  that  required  by  law  or 
regulation. 
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reacquire  excess  BIA  or  ihs  property 
whose  title  has  been  ti  ansterred  to  a  tribe 
or  tritjal  organization? 

Yes.  "When  a  se i t-determination 
contract  or  grant  agreement,  or  portion 
thereof,  is  retroceded,  reassumed, 
terminated,  or  expires,  the  Secretary 
shall  have  the  option  to  take  title  any 
item  of  the  property: 

(a)  whose  title  has  been  transferred  to 
a  tribe  or  tribal  organization; 

(b)  that  is  still  in  use  in  the  program; 
and 

(c)  that  has  a  value  in  excess  of 
$5,000. 

§900.101     !s  excess  BiA  or  IHS  real 
property  to  whicn  a  intx^  ortrflMl 
organization  has  taken  title  eligible  for 
facilities  operation  and  maintenance 

funding  from  the  Secretary' 


Excess  or  Surplus  Government  Property 
of  Other  Agencies 

§900  102    What  !s  excess  or  surplus 
government  property  of  Other  agencies? 

(a)  "Excess  government  property"  is 
real  or  personal  property  under  the 
control  of  a  Federal  agency,  other  than 
BIA  and  IHS,  which  is  not  required  for 
the  agency's  needs  and  the  discharge  of 
its  responsibilities. 

(b)  "Surplus  government  property" 
means  excess  real  or  personal  property 
that  is  not  required  for  the  needs  of  and 
the  di.scharge  of  the  responsibilities  of 
all  Federal  agencies  that  has  been 
declared  surplus  by  the  General 
Services  Administration. 

§900.103     How  can  tribes  Of  'r  lvv 
organizations  leam  about  propeny  that  tias 
been  deslgnatec]  as  excpss  o?  surolus 
government  property '' 

The  Secretary  shall  perioc  ically 
furnish  to  tribes  or  tribal  organizations 
listings  of  such  property  as  may  be 
made  available  from  time  to  time  by 
GSA  or  other  Federal  agencies,  and  shall 
obtain  listings  upon  the  request  of  a 
tribe  or  tribal  organizp*'"" 

§  900.104     How  may  a  trbe  or  tribal 
organization  receive  excess  or  surplus 
government  property  of  othei  agencies? 

(a)  The  tribe  or  tribal  organization 
shall  file  a  request  for  specific  property 
with  the  Secretary,  and  shall  certify  and 
justify  that  the  property  is  appropriate 
for  use  for  a  purpose  for  which  a  self- 
determination  contract  or  grant  is 
authorized  under  the  Act. 

(b)  The  Secretary  shall  expeditiously 
process  such  request  and  shall  exercise 
discretion  to  acquire  the  property  in  the 
manner  described  in  the  Federal 
Property  Management  Regulation,  41 
CFR  Chapter  101. 


(cj  Upun  approval,  the  Secretary  shall 
immediately  request  acquisition  of  the 
property  from  the  GSA  or  the  holding 
agency,  as  appropriate.  If  the  tribe  or 
tribal  organization  informs  the  SecTetary 
that  a  "freeze"  has  been  placed  on  the 
requested  property,  the  Secretary  shall 
maike  every  good  faith  effort  to  process 
the  request  in  order  to  obtain  the 
property  within  the  "freeze"  period. 

(a)  The  Secretary  shall  specify  that 
the  property  is  requested  for  donation  to 
a  tribe  or  tribal  organization  pursuant  to 
authority  provided  in  section  105(f)(3) 
of  the  Act. 

(e)  The  Secretary  shall  request  a 
waiver  of  any  fees  for  transfer  of  the 
property  in  accordance  with  applicable 
Federal  regulations. 

§  900. 1 05    Who  takes  title  to  excess  or 
surplus  Federal  property  donated  to  a  tribe 
or  tribal  organization? 

(a)  Title  to  any  donated  excess  or 
surplus  Federal  personal  property  shall 
vest  in  the  tribe  or  tribal  organization 
upon  taking  possession. 

(b)  Legal  title  to  donated  excess  or 
surplus  Federal  real  property  shall  vest 
in  the  tribe  or  tribal  organization  upon 
acceptance  by  the  tribe  or  tribal 
organization  of  a  proper  deed  of 
conveyance. 

(c)  If  the  donation  of  excess  or  surplus 
Federal  real  property  includes  land 
owned  by  the  United  States  but  not  held 
in  trust  for  a  tribe,  the  tribe  or  tribal 
organization  shall  specify  whether  it 
wants  to  acquire  fee  title  to  the  land  or 
whether  it  wants  the  land  to  be  held  in 
trust  for  the  benefit  of  a  tribe. 

(1)  If  the  tribe  or  tribal  organization 
requests  fee  title,  the  Secretary  shall 
take  the  necessary  action  under  Federal 
law  and  regulations  to  transfer  fee  title 
to  the  tribe  or  tribal  organization. 

(2)  If  the  tribe  or  tribal  organization 
requests  beneficial  ownership  with  fee 
title  to  be  held  by  the  United  States  in 
trust  for  a  tribe: 

(i)  The  tribe  or  tribal  organization 
shall  submit  with  its  request  a 
resolution  of  support  from  the  governing 
body  of  the  tribe  in  which  the  beneficial 
ownership  is  to  be  registered. 

(ii)  If  the  donation  request  of  the  tribe 
or  tribal  organization  is  submitted  to  the 
Secretary  of  Health  and  Human 
Services,  that  Secretary  shall  take  all 
necessary  steps  to  acquire  the  land  and 
transfer  it  to  the  Secretary  of  the  Interior 
and  shall  also  forward  the  tribe  or  tribal 
organization's  request  and  the  tribe's 
resolution. 

(iii)  The  Secretary  of  the  Interior  shall 
expeditiously  process  all  requests  in 
accord  writh  apphcable  Federal  law  and 
regulations. 

(iv)  The  Secretary  shall  not  require 
submission  of  any  information  other 
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than  that  required  by  Federal  law  and 
regulation. 

§  900. 1 06    If  a  contract  or  grant  agreement 
or  portion  Itiereof  is  retroceded, 
reassumed,  terminated,  or  expires,  may  the 
Secretary  reacquire  title  to  excess  or 
surplus  Federal  property  of  other  agerKies 
that  was  donated  to  a  trlt>e  or  tribal 
organization? 

No.  Section  105(0(3)  of  the  Act  does 
not  give  the  Secretary  the  authority  to 
reacquire  title  to  excess  or  surplus 
government  property  acquired  from 
other  agencies  for  donation  to  a  tribe  or 
tribal  organization. 

Property  Eligible  for  Replacement 
Funding 

§  900.107    Is  property  that  a  tribe  or  tribal 
organization  obtains  title  under  this  subpart 
eligible  for  replacement  funding? 

Yes.  Government-furnished  property, 
contractor-purchased  property  and 
excess  BIA  and  IHS  property  donated  to 
a  tribe  or  tribal  organization  to  which  a 
tribe  or  tribal  organization  holds  title 
shall  remain  eligible  for  replacement 
funding  to  the  same  extent  as  if  title  to 
that  property  were  held  by  the  United 
States. 

Subpart  J — Construction  Contracts 

§  900. 1 1 0    What  does  this  Subpart  cover? 

(a)  This  subpart  establishes 
requirements  for  issuing  fixed-price  or 
cost-reimbursable  contracts  to  provide: 
design,  construction,  repair, 
improvement,  expansion,  replacement, 
erection  of  new  space,  or  demolition  of 
one  or  more  Federal  facilities.  It  applies 
to  tribal  facilities  where  the  Secretary  is 
authorized  by  law  to  design,  construct 
and/or  renovate,  or  make  improvements 
to  such  tribal  facilities. 

(b)  Activities  covered  by  construction 
contracts  under  this  subpart  are:  design 
and  architectural/engineering  services, 
construction  project  management,  and 
the  actual  construction  of  the  building 
or  facility  in  accordance  with  the 
construction  documents,  including  all 
labor,  materials,  equipment,  and 
services  necessary  to  complete  the  work 
defined  in  the  construction  documents. 

(1)  Such  contracts  may  include  the 
provision  of  movable  equipment, 
telecommunications  and  data 
processing  equipment,  furnishings 
(including  works  of  art),  and  special 
purpose  equipment,  when  part  of  a 
construction  contract  let  under  this 
subpart. 

(2)  While  planning  services  and 
construction  management  services  as 
defined  in  §900.113  may  be  included  in 
a  construction  contract  under  this 
subpart,  they  may  also  be  contracted 


separately  using  the  model  agreement  in 
section  108  of  the  Act. 

§  900. Ill    What  activities  of  construction 
programs  are  contractible? 

The  Se<;retary  shall,  upon  the  request 
of  any  Indian  tribe  by  tribal  resolution, 
enter  into  a  self-determination  contract 
to  plan,  conduct,  and  administer 
construction  programs  or  portions 
thereof. 

S  900.1 1 2    What  are  construction  phases? 

(a)  Construction  programs  generally 
include  the  following  activities  in 
phases  which  can  vary  by  funding 
source  (contact  your  funding  source  for 
more  information  regarding  the  conduct 
of  their  program): 

(1)  The  preplanning  phase.  The  phase 
during  which  an  initial  determination  of 
project  need  is  made  and  supporting 
information  collected  for  presentation  in 
a  project  application.  This  project 
application  process  is  explained  in  more 
detail  in  §900.122; 

(2)  The  planning  phase.  The  phase 
during  which  planning  services  are 
provided.  This  phase  can  include 
conducting  and  preparing  a  detailed 
needs  assessment,  developing 
justification  documents,  completing 
and/or  verifying  master  plans, 
conducting  pre-design  site 
investigations,  developing  budget  cost 
estimates,  conducting  feasibility  studies, 
and  developing  a  project  Program  of 
Requirements  (POR); 

(3)  The  design  phase.  The  phase 
during  which  licensed  design 
professional(s)  using  the  POR  as  the 
basis  for  design  of  the  project,  prepare 
project  plans,  specifications,  and  other 
documents  that  are  a  part  of  the 
construction  documents  used  to  build 
the  project. 

(4)  Tne  construction  phase.  The  phase 
during  which  the  project  is  constructed. 
The  construction  phase  includes 
providing  the  labor,  materials, 
equipment,  and  services  necessary  to 
complete  the  work  in  accordance  with 
the  construction  documents  prepared  as 
part  of  the  design  phase. 

(h)  The  following  activities  may  be 
part  of  phases  described  in  paragraphs 
(a)(2),  (a)(3),  and  (a)(4)  of  this  section: 
•  (1)  Management;  and 

(2)  Environmental,  archeological, 
cultural  resource,  historic  preservation, 
and  similar  assessments. 

§900.113    Definitions. 

(a)  Construction  contract  means  a 
fixed-price  or  cost-reimbursement  self- 
determination  contract  for  a 
construction  project,  except  that  such 
term  does  not  include  any  contract: 

(1)  that  is  limited  to  providing 
planning  services  and  construction 


management  services  (or  a  combination 
of  such  services); 

(2)  for  the  Housing  Improvement 
Program  or  roads  maintenance  program 
of  the  Bureau  of  Indian  Affairs 
administered  by  the  Secretary  of  the 
Interior;  or 

(3)  for  the  health  facility  maintenance 
and  improvement  program  administered 
by  the  Secretary  of  Health  and  Human 
Services. 

(b)  Construction  management  services 
(CMS)  means  activities  limited  to 
administrative  support  services; 
coordination;  and  monitoring  oversight 
of  the  planning,  design,  and 
construction  process.  The  construction 
management  services  consultant 
(typically  an  engineer  or  architect) 
assists  and  advises  the  Indian  tribe  or 
tribal  organizations  in  such  activities  as: 

(1)  coordination  and  information 
exchange  between  the  Indian  tribe  or 
tribal  organization  and  the  Federal 
government; 

(2)  preparation  of  tribal  or  tribal 
organization  construction  contract 
proposals; 

(3)  tribal  or  tribal  organization 
subcontract  scope  of  work  identification 
and  subcontract  preparation,  and 
competitive  selection  of  tribal  or  tribal 
organization  construction  contract 
subcontractors  (see  §  900.110); 

(4)  review  of  work  to  ensure 
compliance  with  the  POR  and/or  the 
construction  contract.  This  does  not 
involve  construction  project 
management  as  defined  in  paragraph  (d) 
of  this  section. 

(c)  Construction  programs  include 
programs  for  the  planning,  design, 
construction,  repair,  improvement,  and 
expansion  of  buildings  or  facilities, 
including  but  not  limited  to,  housing, 
law  enforcement  and  detention 
facilities,  sanitation  and  water  systems, 
roads,  schools,  administration  and 
health  facilities,  irrigation  and 
agricultural  work,  water  conservation, 
flood  control,  and  port  facilities,  and 
environmental,  archeological,  cultural 
resource,  historic  preservation,  and 
similar  assessments. 

(d)  Construction  project  management 
means  direct  responsibility  for  the 
construction  project  through  day-to-day 
on-site  management  and  administration 
of  the  project.  Activities  may  include 
cost  management,  project  budgeting, 
project  scheduling,  prociyement 
services. 

(e)  Design  means  services  performed 
by  licensed  design  professionals  related 
to  preparing  drawings,  specifications, 
and  other  design  submissions  specified 
in  the  contract,  as  well  as  services 
provided  by  or  for  licensed  design 
professionals  during  the  bidding/ 


negotiating,  construction,  and 
operational  phases  of  the  project. 

(f)  Planning  senices  means  activities 
undertaken  to  support  agency  and/or 
congressional  funding  of  a  construction 
project.  Planning  services  may  include 
performing  a  needs  assessment, 
completing  and/or  verifying  master 
plans,  developing  justiBcation 
documents,  conducting  pre-design  site 
investigations,  developing  budget  cost 
estimates,  conducting  feasibility  studies 
as  needed  and  completion  of  approved 
justification  documents  and  a  program 
of  requirements  (POR)  for  the  project. 

(g)  Program  of  Requirements  (POR)  is 
a  planning  document  developed  during 
the  planning  phase  for  an  individual 
project.  It  provides  backgroimd  about 
the  project;  site  information; 
programmatic  needs;  and,  for  facilities 
projects,  a  detailed  room-by-room  listing 
of  spaces,  including  net  and  gross  sizes, 
finish  materials  to  be  used,  furnishings 
and  equipment,  and  other  information 
and  design  criteria  on  which  to  base  the 
construction  project  documents. 

(h)  Scope  of  Work  means  the 
description  of  the  work  to  be  provided 
through  a  contract  issued  under  this 
subpart  and  the  methods  and  processes 
to  be  used  to  accomplish  that  work.  A 
scope  of  work  is  typically  developed 
based  on  criteria  provided  in  a  POR 
during  the  design  phase,  and  project 
construction  documents  (plans  and 
specifications)  during  the  construction 
ohase. 

§  wo  ■  •  4     //ny  !s  there  a  separate  Sut>part 
In  fhSN*^    egviiations  ?of  construction 
contracts  and  grants? 

Because  the  Act  differentiates 
between  construction  contracts  and  the 
model  agreement  in  section  108  of  the 
Act  which  is  required  for  contracting 
other  activities.  Construction  contracts 
are  separately  defined  in  the  Act  and  are 
subject  to  a  separate  proposal  and 
review  proces"; 

§900.115    How  dc  seil-determination 
construction  contracts  'elate  to  ordinary 
Federal  procurement  contracts? 

(a)  A  self-determination  construction 
contract  is  a  govemment-to-govemment 
agreement  that  transfers  control  of  the 
construction  project,  including 
administrative  functions,  to  the 
contracting  Indian  tribe  or  tribal 
organization  to  facilitate  effective  and 
meaningful  participation  by  the  Indian 
tribe  or  tribal  organization  in  planning, 
conducting,  and  administrating  the 
construction  project,  and  so  that  the 
construction  project  is  responsive  to  the 
true  needs  of  the  Indian  community. 
The  Secretary's  role  in  the  conduct  of  a 
contracted  construction  project  is 


liniiied  to  iue  Seciisiary's 
responsibilities  set  out  in  §  900.132. 

(b)  Self-determination  construction 
contracts  are  not  traditional 
"procurement"  contracts. 

(1)  With  respect  to  a  construction 
contract  (or  a  subcontract  of  such  a 
construction  contract),  the  provisions  of 
the  Office  of  Federal  Procurement 
Policy  Act  (41  U.S.C.  401  et  seq.)  and 
the  regulations  promulgated  imder  such 
Act,  shall  apply  to  a  construction 
contract  or  subcontract  only  to  the 
extent  that  application  of  the  provision 
is: 

(i)  Necessary  to  ensure  that  the 
contract  may  be  carried  out  in  a 
satisfactory  manner; 

(ii)  Directly  related  to  the  construction 
activity;  and 

(iii)  not  inconsistent  with  the  Act. 

(2)  A  list  of  the  Federal  requirements 
that  meet  the  requirements  of  this 
paragraph  shall  be  included  in  an 
attachment  to  the  contract  under 
negotiations  between  the  Secretary  and 
the  tribal  organization. 

(3)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  no  Federal  law 
listed  in  section  105(3)(C)(ii)  of  the  Act 
or  any  other  provision  of  Federal  law 
(including  an  Executive  order)  relating 
to  acquisition  by  the  Federal 
government  shall  apply  to  a 
construction  contract  that  an  Indian 
tribe  or  tribal  organization  enters  into 
under  this  Act,  unless  expressly 
provided  in  the  law. 

(c)  Provisions  of  a  construction 
contract  under  this  subpart  shall  be 
liberally  construed  in  favor  of  the 
contracting  Indian  tribe  or  tribal 
organization. 

§900-116     Are  fixed-prce  -c.'-S' acts  treated 
the  same  as  cost-reimbursabie  contracts? 

Yes,  except  that  in  fixed-price 
construction  contracts,  appropriate 
clauses  shall  be  negotiated  to  properly 
allocate  the  contract  risks  between  the 
government  and  the  contractor. 

§  900. 11 7    Do  these  "'construction 
contract    regulators  apply  to  planning 
services? 

UJ  I  nese  regulations  apply  to 
planning  services  contracts  only  as 
provided  in  this  section. 

(1)  The  Indian  tribe  or  tribal 
organization  shall  submit  to  the 
Secretary  for  review  and  approval  the 
POR  documents  produced  as  a  part  of  a 
model  contract  under  section  108  of  the 
Act  or  under  a  construction  contract 
under  this  subpart.  ^ 

(i)  Within  60  days  after  receipt  of  the 
POR  from  the  Indian  tribe  or  tribal 
organization  for  a  project  that  has 
achieved  priority  ranking  or  that  is 
funded,  the  Secretary  shall: 


(A)  approve  the  POR;  or 

(B)  notify  the  Indian  tribe  or  tribal 
organization  of  and  make  available  any 
objections  to  the  POR  that  the  Secretary 
may  have;  or 

(C)  notify  the  Indian  tribe  or  tribal 
organization  of  the  reasons  why  the 
Secretary  will  be  unable  either  to 
approve  the  POR  or  to  notify  the  Indian 
tribe  or  tribal  organization  of  any 
objections  within  60  days,  and  state  the 
time  within  which  the  notification  will 
be  made,  provided  that  the  extended 
time  shall  not  exceed  60  additional 
days. 

(ii)  Within  a  maximum  of  180  days 
after  receipt  of  a  POR  from  an  Indian 
tribe  or  tribal  organization  for  a  project 
that  is  not  funded  and  is  not  described 
in  paragraph  (a)(l)(i)  of  this  section,  the 
Secretary  shall: 

(A)  approve  the  POR;  or 

(B)  notify  the  Indian  tribe  or  tribal 
organization  of  and  make  available  any 
objections  to  the  POR;  or 

(C)  notify  the  Indian  tribe  or  tribal 
organization  of  the  reasons  why  the 
Secretary  will  be  unable  either  to 
approve  the  POR  or  to  notify  the  Indian 
tribe  or  tribal  organization  of  any 
objections  within  180  days,  and  state 
the  time  within  which  the  notification 
will  be  made,  provided  that  the 
extended  time  shall  not  exceed  60 
additional  days. 

(2)  Any  failure  of  the  Secretary  to  act 
on  a  POR  within  the  applicable  period 
required  in  paragraph  (aKl)  of  this 
section  will  be  deemed  to  be  a  rejection 
of  the  POR  and  will  authorize  the 
commencement  of  any  appeal  as 
provided  in  section  110  of  the  Act,  or, 
if  a  model  agreement  under  section  108 
of  the  Act  is  used,  the  disputes 
provision  of  that  agreement. 

(3)  if  an  Indian  tribe  or  tribal 
organization  elects  to  provide  planning 
services  as  part  of  a  construction 
contract  rather  than  imder  a  model 
agreement  as  set  out  in  section  108  of 
the  Act,  the  regulations  in  this  subpart 
shall  apply. 

(b)  The  parties  to  the  contract  are 
encouraged  to  consult  during  the 
development  of  the  POR  and  following 
submission  of  the  POR  to  the  Secretary. 

§  900.1 18    t>o  these  "construction 
contract '  regulations  apply  to  construction 
management  services? 

No.  Construction  management 
services  may  be  contracted  separately 
under  section  108  of  the  Act. 
Construction  management  services 
consultants  assist  and  advise  the  Indian 
tribe  or  tribal  organization  to  implement 
construction  contracts,  but  have  no 
contractual  relation.ship  with  or 


IDfij  Federal  Register  /  Vol.  61.  No.  16  /  Wednesday.  January  24.  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No.   16  /  Wednesday,  January  24,  1996  /  Proposed  Rules 


2nm 


UMI 


authonty  to  direct  construction  conlnicl 
subcontractors. 

(a)  If  the  Indian  tribe  or  tribal 
organization  chooses  to  contract  solely 
for  construction  management  services, 
these  services  shall  be  limited  to: 

(1)  Coordination  and  exchange  of 
information  between  the  Indian  tribe  or 
tribal  organization  and  Secretarv; 

(2)  Review  of  work  produced  by  the 
Secretary  to  determine  compliance  with: 

(i)  the  FOR  and  design  contract  during 
the  design  stage;  or 

(ii)  the  project  construction 
documents  during  the  construction 
stage; 

(3)  Disputes  shall  be  resolved  in 
accordance  with  the  disputes  clause  of 
the  CMS  contract. 

(b)  If  the  Indian  tribe  or  tribal 
organization  conducts  CMS  under 
section  108  of  the  Act  and  the  Indian 
tribe  or  tribal  organization  contracts 
separately  under  this  subpart  for  all  or 
some  of  the  activities  in  §  900. 1 10.  the 
contracted  activities  shall  be  limited  to; 

(1)  Coordination  and  exchange  of 
information  between  the  Indian  tribe  or 
tribal  organization  and  Secretary; 

(2)  Preparation  of  tribal  or  tribal 
organization  construction  subcontract 
scope  of  work  identification  and 
subcontract  preparation,  and 
competitive  selection  of  tribal  or  tribal 
organization  construction  contract 
subcontractors; 

(3)  Review  of  work  produced  by  tribal 
or  tribal  organization  construction 
subcontractors  to  determine  compliance 
with: 

(i)  the  FOR  and  the  design  contract 
during  the  design  stage;  or 

(ii)  the  project  construction 
documents  during  the  construction 
stage. 

§  900.1 19    To  wtiat  extent  shall  ttie 
Secretary  consult  with  affected  Indian  tribes 
beiore  spending  funds  for  any  construction 
project? 

Before  spending  any  funds  for  a 
planning,  design,  construction,  or 
renovation  project,  whether  subject  to  a 
competitive  application  and  ranking 
process  or  not,  the  Secretary  shall 
consult  with  any  Indian  tribe  or  tribal 
organization(s)  that  would  be 
significantly  affected  by  the  expenditure 
to  determine  and  to  follow  tribal 
preferences  to  the  greatest  extent 
feasible  concerning:  size,  location,  type, 
and  other  characteristics  of  the  project. 

§  900. 1 20    IHow  does  an  Indian  tribe  or 
tribal  organization  find  out  about  a 
construction  project? 

Within  30  days  after  the  Secretary's 
allocation  of  funds  for  planning  phase, 
design  phase,  or  construction  phase 
activities  for  a  specific  project,  the 


Secretary  will  notify  the  Indian  tribo  cr 
tribal  organization(s)  to  be  benefitted  of 
the  availability  of  the  funds  for  the 
project.  The  Secretarial  notice  of  fund 
allocation  shall  offer  technical 
assistance  in  the  preparation  of  a 
contract  proposal. 

(a)  The  Secretary  shall,  within  30  days 
after  receiving  a  request  from  an  Indian 
tribe  or  tribal  organization,  furnish  the 
Indian  tribe  or  tribal  organization  with 
all  information  available  to  the 
Secretary  about  the  project  including, 
but  not  limited  to:  construction 
drawings,  maps,  engineering  reports, 
design  reports,  plans  of  requirements, 
cost  estimates,  environmental 
assessments,  or  environmental  impact 
repgrts  and  archeological  reports. 

(b)  An  Indian  tribe  or  tribal 
organization  is  not  required  to  request 
this  information  prior  to  submitting  a 
notification  of  intent  to  contract  or  a 
contract  proposal. 

(c)  The  secretary  shall  have  a 
continuing  responsibility  to  furnish 
information. 

f  900.121     Does  the  Indian  tribe  or  tribal 
organization  have  a  rlgiit  of  first  refusal? 

(a)  Yes.  An  Indian  tribe  or  tribal 
organization  shall  notify  the  Secretary 
within  45  days  after  receiving  the 
Secretarial  notice  described  in  §900.120 
if  it  wishes  to  contract  one  or  more 
phases  of  the  project.  The  Indian  tribe 
or  tribal  organization  will  notify  the 
Secretary  by  registered  mail,  return 
receipt  requested.  Notice  by  the  Indian 
tribe  or  tribal  organization  does  not 
require  submission  of  a  full  contract 
proposal.  After  notifying  the  Secretary 
and  unless  already  submitted  as  part  of 
the  Indian  tribe  or  tribal  organization's 
notification  or  intent  to  contract,  the 
Indian  tribe  or  tribal  organization  shall 
prepare  a  self-determination 
construction  contract  proposal  in 
accordance  with  this  subpart. 

(b)  Before  the  start  of  the  contracting 
process  for  any  phase  during  the 
construction  process  and  unless 
previously  notified  by  the  Indian  tribe 
or  tribal  organization  of  intent  to 
contract  for  subsequent  stages,  the 
Secretary  shall  repeat  the  requirements 
of  paragraph  §900. 120(a). 

(c)  The  Indian  tribe's  or  tribal 
organization's  decision  not  to  contract 
under  the  Act  or  a  prior  attempt  to 

Contract  under  the  Act  will  not  bar  an 
Indian  tribe  or  tribal  organization  from 
bidding  on  or  contracting  for  the 
construction  project  under  any  other  act 
or  process. 


5  900. 1 22    What  hapoAns  during  the 
preplanning  phase  and  can  an  Indian  tribe 
or  tribal  organization  perform  any  of  the 
activities  Involved  In  this  process? 

(a)  The  application  and  ranking 
process  for  developing  a  priority  listing 
of  projects  varies  between  agencies. 
There  are,  however,  steps  in  the 
selection  process  that  are  common  to 
most  selection  processes.  An  Indian 
tribe  or  tribal  organization  that  wishes 
to  secure  a  construction  project  should 
contact  the  appropriate  agency  to 
determine  the  specific  steps  involved  in 
the  application  and  selection  process 
used  to  fund  specific  types  of  projects. 
When  a  priority  process  is  used  in  the 
selection  of  construction  projects,  the 
steps  involved  in  the  application  and 
ranking  process  are  as  follows: 

(1)  Application.  The  agency  solicits 
applications  from  Indian  tribes  or  tribal 
organizations.  In  the  request  for 
applications,  the  Secretary  provides 
specific  information  regarding  the  type 
of  project  to  be  funded,  the  objective 
criteria  that  will  be  used  to  evaluate 
applications,  the  points  or  weight  that 
each  criterion  will  be  assigned,  and  the 
time  when  applications  are  due.  An 
Indian  tribe  or  tribal  organization  may 
prepare  the  application  (technical 
assistance  from  the  agency,  within 
resources  available,  shall  be  provided 
upon  request  from  an  Indian  tribe  or 
tribal  organization)  or  may  rely  upon  the 
agency  to  prepare  the  application. 

(2)  Ranking/Prioritization.  The 
Secretary  evaluates  the  applications 
based  on  the  criteria  provided  as  part  of 
the  application  preparation  process.  The 
Secretary  applies  only  criteria  and 
weights  assigned  to  each  criteria  that 
were  disclosed  to  the  Indian  tribe  or 
tribal  organization  during  the 
application  stage.  The  applications  are 
then  ranked  in  order  from  the 
application  that  best  meets  application 
criteria  to  the  application  that  least  meet 
the  application  criteria. 

(3)  Validation.  Before  final  acceptance 
of  a  ranked  application,  the  information, 
such  as  demographic  information, 
deficiency  levels  reported  in 
application,  the  condition  of  existing 
facilities,  and  program  housing  needs,  is 
validated.  During  this  process, 
additional  information  may  be 
developed  by  the  Indian  tribe  or  tribal 
organization  in  support  of  the  original 
information  or  the  Secretary  may 
designate  a  representative  of  the 
Department  to  conduct  an  on-site 
review  of  the  information  contained  in 
the  application. 


§900.123     Wh^t  Hof>S  ^r\  tnriian  trihe  nr 
tribal  organization  do  if  it  wants  to  secure 
a  construction  contracf 

(a)  The  Act  establishes  a  special 
process  for  review  and  negotiation  of 
proposals  for  construction  contracts 
which  is  different  than  that  for  other 
self-determination  contract  proposals. 
The  Indian  tribe  or  tribal  organization 
should  notify  the  Secretary  of  its  intent 
to  contract  in  accordance  with 

§  900.121(a).  After  notification,  the 
Indian  tribe  or  tribal  organization 
should  prepare  its  contract  proposal  in 
accordance  with  the  sections  of  this 
subpart.  While  developing  its 
construction  contract  proposal,  the 
Indian  tribe  or  tribal  organization  can 
request  technical  assistance  from  the 
Secretary.  Not  later  than  30  days  after 
receiving  a  request  from  an  Indian  tribe 
or  tribal  organization,  the  Secretary  will 
provide  to  the  Indian  tribe  or  tribal 
organization  all  information  available 
about  the  construction  project, 
including  construction  drawings,  maps, 
engineering  reports,  design  reports, 
plans  of  requirements,  cost  estimates, 
environmental  assessments,  or 
environmental  impact  reports,  and 
archaeological  reports.  The 
responsibility  of  the  Secretary  to  furnish 
this  information  shall  be  a  continuing 
one. 

(b)  At  the  request  of  the  Indian  tribe 
or  tribal  organization  and  before 
Hnalizing  its  construction  contract 
proposal,  the  Secretary  shall  provide  for 
a  precontract  negotiation  phase  during 
the  development  of  a  contract  proposal. 
Within  30  days  the  Secretary  shall 
acknowledge  receipt  of  the  proposal 
and,  if  requested  by  the  Indian  tribe  or 
tribal  organization,  shall  confer  with  the 
Indian  tribe  or  tribal  organization  to 
develop  a  negotiation  schedule.  The 
negotiation  phase  shall  include,  at  a 
minimum: 

(1)  The  provision  of  technical 
assistance  under  section  103  of  the  Act 
and  paragraph  (a)  of  this  section; 

(2j  A  joint  scoping  session  between 
the  Secretary  and  the  Indian  tribe  or 
tribal  organization  to  review  all  plans, 
specifications,  engineering  reports,  cost 
estimates,  and  other  information 
available  to  the  parties,  for  the  purpose 
of  identifying  all  areas  of  agreement  and 
disagreement; 

(3)  An  opportunity  for  the  Secretary  to 
revise  plans,  designs,  or  cost  estimates 
of  the  Secretary  in  response  to  concerns 
raised,  or  information  provided  by,  the 
Indian  tribe  or  tribal  organization; 

(4)  A  negotiation  session  during 
which  the  Secretary  and  the  Indian  tribe 
or  tribal  organization  shall  seek  to 
develop  a  mutually  agreeable  contract 
proposal;  and 


(5)  Upon  the  request  of  the  Indian 
tribe  or  tribal  organization,  the  use  of 
alternative  dispute  resolution  to  resolve 
remaining  areas  of  disagreement  under 
the  dispute  resolution  provisions  under 
subchapter  IV  of  chapter  5  of  the  United 
States  Code. 

§900  124     What  !f 'he  tndiar  •ribeortriljal 
organization  and  the  Secretif^  cannot 
develop  a  mutually  agreeatjie  contract 
proposal? 

(a)  If  the  Secretary  and  the  Indian 
tribe  or  tribal  organization  are  unable  to 
develop  a  mutually  agreeable 
construction  contract  proposal  under 
the  procedures  in  §900.123,  the  Indian 
tribe  or  tribal  organization  may  submit 
a  final  contract  proposal  to  the 
Secretary.  Not  later  than  30  days  after 
receiving  the  final  contract  proposal,  the 
Secretary  shall  approve  the  contract 
proposal  and  award  the  contract,  unless, 
during  the  period  the  Secretary  declines 
the  proposal  under  sections  102(a)(2) 
and  102(b)  of  the  Act  (including 
providing  opportunity  for  an  appeal 
under  section  102(b)). 

(b)  Whenever  the  Secretary  declines 
to  enter  into  a  self-determination 
contract  or  contracts  under  section 
102fa](2)  of  the  Act,  the  Secretary  shall: 

( 1 )  State  any  objections  to  the  contract 
propo.sal  (as  submitted  by  the  Indian 
tribe  or  tribal  organization)  in  writing  to 
the  tribal  organization; 

(2)  Provide  assistance  to  the  tribal 
organization  to  overcome  the  stated 
objections; 

(3)  Provide  the  tribal  organization 
with  a  hearing  on  the  record  with  the 
right  to  engage  in  full  discovery  relevant 
to  any  issue  raised  in  the  matter  and  the 
opportunity  for  appeal  on  the  objections 
raised,  under  the  regulations  set  forth  in 
subpart  L,  except  that  the  Indian  tribe  or 
tribal  organization  may,  in  lieu  of  filing 
the  appeal,  initiate  an  action  in  a 
Federal  district  court  and  proceed 
directly  to  the  court  under  section 
110(a)  of  the  Act. 

§900.125     May  the  loOia-   -"tyt-  or  trit>al 
organization  elect  \c  use  .^  qra!  t  In  lieu  of 
a  contract 

Yes.  A  grant  agreement  or  a 
cooperative  agreement  may  be  used  in 
lieu  of  a  contract  under  sections  102  and 
103  of  the  Act  when  mutually  agreed  to 
by  the  Secretary  and  the  Indian  tribe  or 
tribal  organization.  Under  the  grant 
concept,  the  grantee  will  assume  full 
responsibility  and  accountability  for 
design  and  construction  performance 
within  the  funding  limitations.  The 
grantee  will  manage  and  administer  the 
work  with  minimal  involvement  by  the 
government.  The  grantee  will  be 
expected  to  have  acceptable 
management  systems  for  finance. 


procurement,  and  property.  The 
Secretary  may  issue  Federal 
construction  guidelines  and  manuals 
applicable  to  its  construction  programs, 
and  the  government  shall  accept  tribal 
proposals  for  alternatives  which  are 
consistent  with  or  exceed  Federal 
guidelines  or  manuals  applicable  to 
construction  programs. 

§900.126    What  shall  a  construction 
contract  proposal  contain? 

(a)  In  addition  to  the  full  name, 
address,  and  telephone  number  of  the 
Indian  tribe  or  tribal  organization 
submitting  the  construction  proposal,  a 
construction  contract  proposal  shall 
contain  descriptions  of  the  following 
standards  under  which  they  propose  to 
operate  the  contract: 

(1)  The  use  of  licensed  and  qualified 
architects  and  engineers; 

(2)  Applicable  health  and  safety 
standards; 

(3)  Adherence  to  applicable  Federal, 
State,  local,  or  tribal  building  codes  and 
engineering  standards; 

(4)  Structural  integrity; 

(5)  Accountability  of  funds; 

(6)  Adequate  competition  for  sub- 
contracting under  tribal  or  other 
applicable  law; 

(7)  The  commencement,  performance, 
and  completion  of  the  contract; 

(8)  Adherence  to  project  plans  and 
specifications  (including  any  applicable 
Federal  construction  giudelines  and 
manuals); 

(9)  The  use  of  proper  materials  and 
workmanship; 

(10)  Necessary  inspection  and  testing; 

(11)  With  respect  to  the  self- 
determination  contract  between  the 
Indian  tribe  or  tribal  oi^anization  and 
Federal  government,  a  process  for 
changes,  modifications,  stop  work,  and 
termination  of  the  work  when 
warranted; 

(b)  In  addition  to  provisions  regarding 
the  program  standards  listed  in 
paragraph  (a)  of  this  section  or  the 
assurances  listed  in  paragraph  (c)  of  this 
section,  the  Indian  tribe  or  tribal 
organization  shall  also  include  in  its 
construction  contract  proposal  the 
following: 

(1)  In  die  case  of  a  contract  for  design 
activities,  this  statement,  "Construction 
documents  produced  as  part  of  this 
contract  will  be  produced  in  accordance 
with  the  Program  of  Requirements  and/ 
or  Scope  of  Work,"  and  the  POR  and/ 
or  Scope  of  Work  shall  be  attached  to 
the  contract  proposal.  If  tribal 
construction  procedures,  standards  and 
methods  (including  national,  regional, 
state,  or  tribal  building  codes  or 
construction  industry  standards)  are 
consistent  with  or  exceed  applicable 
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Federal  standards  then  the  Secretary 
shall  accept  the  tribally  proposed 
standards;  and 

(2)  In  the  case  of  a  contract  for 
construction  activities,  this  statement. 
"The  facility  will  be  built  in  accordance 
with  the  construction  documents 
produced  as  a  part  of  design  activities. 
The  projec-t  documents,  including  plans 
and  specifications,  are  hereby 
incorporated  into  this  contract  through 
this  reference."  If  tribal  construction 
procedures,  standards  and  methods 
(including  national,  regional,  state,  or 
tribal  building  codes  or  construction 
industry  standards)  are  consistent  with 
or  exceed  applicable  Federal  standards 
then  the  Secretary  shall  accept  the 
tribally  proposed  standards;  and 

(3)  Proposed  methods  to 
accommodate  the  responsibilities  of  the 
Secretary  provided  in  §900.132;  and 

(4)  Proposed  methods  to 
accommodate  the  responsibilities  of  the 
Indian  tribe  or  tribal  organization 
provided  in  §900.131  unless  otherwise 
addressed  in  paragraph  (a)  of  this 

section; 

(5)  A  contract  budget  as  described  in 
§900.128;  and 

(6)  A  period  of  performance  for  the 
conduct  of  all  activities  to  be  contracted. 

(7)  A  payment  schedule  as  described 
in  §900.133; 

(8)  If  the  Indian^tribe  or  tribal 
organization  is  conducting  CMS  under 
this  subpart,  the  Indian  tribe  or  tribal 
organization  will  provide  a  job 
description  and  qualification  statement 
for  key  positions. 

(9)  Current  (unrevoked)  authorizing 
resolutions  in  accordance  with 

■§  900.5(d)  from  all  Indian  tribes 
benefitting  from  the  contract  proposal; 

(10)  Any  responsibilities,  in  addition 
to  the  Federal  responsibilities  listed  in 
§900.132,  which  the  Indian  tribe  or 
tribal  organization  proposes  the  Federal 
government  to  perform  to  assist  with  the 
completion  of  the  scope  of  work; 

(c)  The  Indian  tribe  or  tribal 
organization  will  provide  the  following 
assurances  in  its  contract  proposal: 

(1)  If  the  Indian  tribe  or  tribal 
organization  proposes  to  use  Federal 
property  in  carrying  out  the  contract, 
"The  Indian  tribe  or  tribal  organization 
will  not  dispose  of,  modify  the  use  of, 
or  change  the  terms  of  the  real  property 
title,  or  other  interest  in  the  site  and 
facilities  without  permission  and 
instructions  from  the  awarding  agency. 
The  Indian  tribe  or  tribal  organization 
will  record  the  Federal  interest  in  the 
title  of  real  property  in  accordance  with 
awarding  agency  directives  and  will 
include  a  covenant  in  the  title  of  real 
property  acquired  in  whole  or  in  part 
with  Federal  assistance  funds  to  assure 


nondiscrtiuiiiution  during  the  useful  life 
of  the  project";  and 

(2)  The  Indian  tribe  or  tribal 
organization  will  comply  with  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4801  ot  seq.)  which  prohibits 
the  u.se  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residential  structures;  and 

(3)  The  Indian  tribe  or  tribal 
organization  will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (Pub.  L. 
91-646)  which  provides  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  participation  in  purchases; 
and 

(4)  Except  for  work  performed  by 
tribal  or  tribal  organization  employees, 
the  Indian  tribe  or  tribal  organization 
will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40 
U.S.C.  276c  and  18  U.S.C.  874),  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333) 
regarding  labor  standards  for  Federally 
assisted  construction  subagreements; 
and 

(5)  The  Indian  tribe  or  tribal 
organization  will  comply  with  the  flood 
insurance  purchase  requirements  of 
section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more;  and 

(6)  The  Indian  tribe  or  tribal 
organization  will  comply  with  all 
applicable  Federal  environmental  laws, 
regulations,  and  Executive  Orders;  and 

(7)  The  Indian  tribe  or  tribal 
organization  will  comply  with  the  Wild 
and  Scenic  Rivers  Act  of  1968  (16  U.S.C. 
1271  et  seq.)  related  to  protecting  the 
components  or  potential  components  of 
the  national  wild  and  scenic  rivers 
system;  and 

(8)  The  Indian  tribe  or  tribal 
organization  will  assist  the  awarding 
agency  in  assuring  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16U.S.C.  470),  EO  11593 
(identification  and  preservation  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.) ". 

(d)  The  Indian  tribe  or  tribal 
organization  and  the  Secretary  will  both 
make  a  good  faith  effort  to  identify  any 
other  applicable  Federal  laws.  Executive 
Orders,  or  regulations  applicable  to  the 


contract,  and  share  identified  laws, 
Executive  Orders,  or  regulations  with 
the  other  party,  and  include  reference  to 
such  laws  in  the  construction  contract. 

§  900. 1 27    Shall  a  construction  contract 
proposal  Incorporate  provisions  of  Federal 
construction  guidelines  and  manuals? 

Each  agency  may  provide  or  the 
Indian  tribe  or  tribal  organization  may 
request  Federal  construction  guidelines 
and  manuals  for  consideration  by  the 
Indian  tribe  or  tribal  organization  in  the 
preparation  of  its  contract  proposal.  If 
tribal  construction  procedures, 
standards  and  methods  (including 
national,  regional,  state,  or  tribal 
building  codes  or  construction  industry 
standards)  are  consistent  with  or  exceed 
applicable  Federal  standards  then  the 
Secretary  shall  accept  the  tribally 
proposed  standards. 

§900.128    What  can  t)e  included  In  the 
Indian  trit>e's  or  tribal  organization's 
contract  budget? 

(a)  The  costs  incurred  will  vary 
depending  on  which  phase  (see 
§900.112)  of  the  construction  process 
the  Indian  tribe  or  tribal  organization  is 
conducting  and  the  type  of  contract  that 
will  be  used.  The  total  amount  awarded 
under  a  construction  contract  shall 
reflect  an  overall  fair  and  reasonable 
price  to  the  parties. 

(b)  Costs  for  activities  under  this 
subpart  that  have  not  been  billed, 
allocated,  or  recovered  under  a  contract 
issued  under  section  108  of  the  Act 
should  be  included. 

(c)  The  Indian  tribe  or  tribal 
organization's  budget  should  include 
the  cost  elements  that  reflect  an  overall 
fair  and  reasonable  price.  These  costs 
include: 

(1)  the  reasonable  costs  to  the  tribal 
organization  of  performing  the  contract, 
taking  into  consideration  the  terms  of 
the  contract  and  the  requirements  of  the 
Act  and  any  other  applicable  law; 

(2)  the  costs  of  preparing  the  contract 
proposal  and  supporting  cost  data; 

(3)  the  costs  associated  with  auditing 
the  general  and  administrative  costs  of 
the  tribal  organization  associated  with 
the  management  of  the  construction 
contract;  and 

(4)  In  cases  where  the  Indian  tribe  or 
tribal  organization  is  submitting  a  fixed- 
price  construction  contract: 

(i)  the  reasonable  costs  to  the  Indian 
tribe  or  tribal  organization  for  general 
administration  incurred  in  connection 
with  the  project  that  is  the  subject  of  the 
contract; 

(ii)  the  ability  of  the  contractor  that 
carries  out  the  construction  contract  to 
make  a  reasonable  profit,  taking  into 
consideration  the  risks  associated  with 
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carrying  out  the  rontrart,  local  market 
conditions,  and  other  relevant 
considerations. 

(d)  In  establishing  a  contract  budget 
for  a  construction  project,  the  Secretary 
shall  not  be  required  to  separately 
identify  the  components  described  in 
paragraphs  (c)(4)(i)  and  (c)(4)(ii)  above. 

(e)  The  Indian  tribe's  or  tribal 
organization's  budget  proposal  includes 
a  detailed  budget  breakdown  for 
performing  the  scope  of  work  including 
a  total  "not  to  exceed"  dollar  amount 
with  which  to  perform  the  scope  of 
work.  Specific  budget  line  items,  if 
requested  by  the  Indian  tribe  or  tribal 
organization,  can  include  the  following: 

(1)  the  administrative  costs  the  Indian 
tribe  or  tribal  organization  may  incur 
including: 

(i)  personnel  needed  to  provide 
administrative  oversight  of  the  contract, 

(ii)  travel  costs  incurred,  both  local 
travel  incurred  as  a  direct  result  of 
conducting  the  contract  and  remote 
travel  necessary  to  review  project  status 
with  the  Secretary, 

(iii)  meeting  costs  incurred  while 
meeting  with  community  residents  to 
develop  project  documents, 

(iv)  fees  to  be  paid  to  consultants, 
such  as  demographic  consultants, 
planning  consultants,  attorneys, 
accountants,  and  personnel  who  will 
provide  construction  management 
services; 

(2)  the  fees  to  be  paid  to  architects 
and  engineers  to  assist  in  preparing 
project  documents  and  to  assist  in 
oversight  of  the  construction  process; 

(3)  the  fees  to  be  paid  to  develop 
project  surveys  including  topographical 
surveys,  site  boundary  descriptions, 
geotechnical  surveys,  archeological 
surveys,  and  NEPA  compliance,  and; 

(4)  In  the  case  of  a  contract  to  conduct 
project  construction  activities,  the  fees 
to  provide  a  part-time  or  full-time  on- 
site  inspector,  depending  on  the  terms 
of  the  contract,  to  monitor  construction 
activities; 

(5)  In  the  case  of  a  contract  to  conduct 
project  construction  activities,  project 
site  development  costs; 

(6)  In  the  case  of  a  contract  to  conduct 
project  construction  activities,  project 
construction  costs  including  those  costs 
described  in  paragraph  (c)(4),  above 

(7)  the  cost  of  securing  and  installing 
moveable  equipment, 
telecommunications  and  data 
processing  equipment,  furnishings, 
including  works  of  art,  and  special 
purpose  equipment  when  part  of  a 
construction  contract; 

(8)  A  contingenc7  amount  for 
unanticipated  conditions  of  the 
construction  phase  of  cost -reimbursable 
contracts.  The  amount  of  the 


contingency  provided  shall  be  3  ner 
cent  of  activities  being  contracted  or  50 
per  cent  of  the  available  contingency 
funds,  whichever  is  less.  Any  additional 
contingency  funds  for  the  construction 
phase  will  be  negotiated  on  an  as 
needed  basis  subject  to  the  availability 
of  funds  and  the  nature,  scope,  and 
complexity  of  the  project.  Any 
contingency  for  other  phases  will  be 
negotiated  on  a  contract  by  contract 
basis.  Unused  contingency  funds 
obligated  to  the  contract  and  remaining 
at  the  end  of  the  contract  will  be 
considered  savings. 

(9)  Other  costs  incurred  that  are 
directly  related  to  the  conduct  of 
contract  activi'-P'^ 

§  900.129    What  funding  s.nar  -ne  Secretary 

provide  in  a  construction  ;or''act? 

The  Secretary  shall  provide  an 
amount  under  a  construction  contract 
that  reflects  an  overall  fair  and 
reasonable  price  to  the  parties.  These 
costs  include: 

(a)  the  reasonable  costs  to  the  tribal 
organization  of  performing  the  contract, 
taking  into  consideration  the  terms  of 
the  contract  and  the  requirements  of  the 
Act  and  any  other  applicable  law; 

(b)  the  costs  of  preparing  the  contract 
proposal  and  supporting  cost  data;  and 

(c)  the  costs  associated  with  auditing 
the  general  and  administrative  costs  of 
the  tribal  organization  associated  with 
the  management  of  the  construction 
contract;  and 

(d)  If  Indian  tribe  or  tribal 
organization  is  submitting  a  fixed-price 
construction  contract: 

(1)  the  reasonable  costs  to  the  Indian 
tribe  or  tribal  organization  for  general 
administration  incurred  in  connection 
with  the  project  that  is  the  subject  of  the 
contract; 

(2)  the  ability  of  the  contractor  that 
carries  out  the  construction  contract  to 
make  a  reasonable  profit,  taking  into 
consideration  the  risks  associated  with 
carrying  out  the  contract,  local  market 
conditions,  and  other  relevant 
considerations. 

(3)  In  establishing  a  contract  budget 
for  a  construction  project,  the  Secretary 
is  not  required  to  separately  identify  the 
components  described  in  clauses  (1)  and 
(2)  above. 

§900  130    How  do  tiMSieretary  and  Indian 
tribe  or  tribal  organization  arrive  at  an 
overall  tair  and  reasonabse  price  for  the 
performance  of  a  construclion  contract? 

(a)  Throughout  the  contract  award 
process,  the  Secretary  and  Indian  tribe 
or  tribal  organization  shall  share  all 
construction  project  cost  information 
available  to  them  in  order  to  facilitate 
reaching  agreement  on  an  overall  fair 


and  reasonable  price  for  the  project  or 
part  thereof.  In  order  to  enhance  this 
communication,  the  government's 
estimate  of  an  overall  fair  and 
reasonable  price  shall: 

(1)  Contain  a  level  of  detail 
appropriate  to  the  nature  and  phase  of 
the  work  and  sufficient  to  allow 
comparisons  to  the  tribe  or  tribal 
organization  estimate; 

(2)  Be  prepared  in  a  format 
coordinated  with  the  Indian  tribe  or 
tribal  organization;  and 

(3)  Include  the  cost  elements 
contained  in  section  105(m)(4)  of  the 
Act. 

(b)  The  government's  cost  estimate 
shall  be  an  independent  cost  estimate 
based  on  such  information  as  the 
following: 

(1)  Prior  costs  to  the  government  for 
similar  projects  adjusted  for  comparison 
to  the  target  location,  typically  in  unit 
costs,  such  as  dollars  per  pound,  square 
meter  cost  of  building,  or  other  unit  cost 
that  can  be  used  to  make  a  comparison; 

(2)  Actual  costs  previously  incurred 
by  the  Indian  tribe  or  tribal  organization 
for  similar  projects; 

(3)  Published  price  lists,  to  include 
regional  adjustment  factors,  for 
materials,  equipment,  and  labor;  and 

(4)  Projections  of  inflation  and  cost 
trends,  including  projected  changes 
such  as  labor,  material,  and 
transportation  costs. 

(c)  The  Secretary  shall  provide  the 
initial  government  cost  estimate  to  the 
Indian  tribe  or  tribal  organization  and 
make  appropriate  revisions  based  on 
concerns  raised  or  information  provided 
by  the  Indian  tribe  or  tribal 
organization.  The  Secretary  and  the 
Indian  tribe  or  tribal  organization  shall 
continue  to  revise,  as  appropriate,  their 
respective  cost  estimates  based  on 
changed  or  additional  information  such 
as  the  following: 

(1)  Actual  subcontract  bids; 

(2)  Changes  in  inflation  rates  and 
market  conditions,  including  local 
market  conditions; 

(3)  Cost  and  price  analyses  conducted 
by  the  Secretary  and  the  tribe  or  tribal  . 
organization  during  negotiations; 

(4)  Agreed  upon  changes  in  the  size, 
scope  and  schedule  of  the  construction 
project;  and 

(5)  Agreed  upon  changes  in  project 
plans  and  specifications. 

(d)  Considering  all  of  the  information 
available,  the  SeCTetary  and  the  tribe  or 
tribal  organization  shall  negotiate  the 
amount  of  the  construction  contract. 
The  objective  of  the  negotiations  is  to 
arrive  at  an  amount  that  is  fair  under 
current  market  conditions  and 
reasonable  to  both  the  government  and 
the  tribe  or  tribal  organization.  As  a 
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resuii.  the  agreement  does  not 
necessarily  have  to  be  in  strict 
conformance  with  either  party's  cost 
estimate  nor  does  agreement  have  to  be 
reached  on  every  element  of  cost,  but 
only  on  the  overall  fair  and  reasonable 
price  of  each  phase  of  the  work 
included  in  the  contract. 

(e)  If  the  fair  and  reasonable  price 
arrived  at  under  paragraph  (d)  above 
would  exceed  the  amount  available  to 
the  Secretary,  then: 

(1)  If  the  Indian  tribe  or  tribal 
organization  elects  to  submit  a  final 
proposal,  the  Secretary  may  decline  the 
proposal  under  section  105(m)(4)(C)(v) 
of  the  Act;  or 

(2)  If  requested  by  the  Indian  tribe  or 
tribal  organization: 

(i)  the  Indian  tribe  or  tribal 
organization  and  the  Secretary  may 
jointly  explore  methods  of  expanding 
the  available  funds  through  the  use  of 
contingency  funds,  rebudgeting.  or 
seeking  additional  appropriations;  or 

(ii)  the  Indian  tribe  or  tribal 
organization  may  elect  to  propose  a 
reduction  in  project  scope  to  bring  the 
project  price  within  available  funds;  or 

(ii)  the  Secretary  and  Indian  tribe  or 
tribal  organization  may  agree  that  the 
project  be  executed  in  phases. 

§  900.131     What  roie  does  ttie  Indian  Xribe 
or  tribal  organization  play  during  ttie 
perlormance  of  a  self-determination 
construction  contract? 

(a)  The  Indian  tribe  or  tribal 
organization  is  responsible  for  the 
successful  completion  of  the  project  in 
accordance  with  the  approved  contract 
documents. 

(b)  If  the  Indian  tribe  or  tribal 
organization  is  contracting  to  perform 
design  phase  activities,  the  Indian  tribe 
or  tribal  organization  shall  have  the 
following  responsibilities: 

(1)  the  Indian  tribe  or  tribal 
organization  shall  subcontract  with  or 
provide  the  services  of  licensed  and 
qualified  architects  and  engineers  and 
other  consultants  needed  to  accomplish 
the  self-determination  construction 
contract. 

(2)  the  Indian  tribe  or  tribal 
organization  shall  administer  and 
disburse  funds  provided  through  the 
contract  in  accordance  with  subpart  F, 
§900.41  through  §900.44  and  a 
management  system  in  accordance  with 
subpart  F,  §900.51  through  §  900.60. 

(3)  the  Indian  tribe  or  tribal 
organization  shall  direct  the  activities  of 
project  architects,  engineers,  and  other 
project  consultants,  facilitate  the  flow  of 
information  between  the  Indian  tribe  or 
tribal  organization  and  its 
subcontractors,  resolve  disputes 
between  the  Indian  tribe  or  tribal 


ofoanization  and  its  subcontractors  or 
between  its  subcontractors,  and  monitor 
the  work  produced  by  its  subcontractors 
to  assure  compliance  with  the  FOR. 

(4)  the  Indian  tribe  or  tribal 
organization  shall  direct  the  work  of  its 
subcontractors  so  that  work  produced  is 
provided  in  accordance  with  the 
contract  budget  and  contract 
performance  period  as  negotiated 
between  and  agreed  to  by  the  parties. 

(5)  the  Indian  tribe  or  tribal 
organization  shall  provide  the  Secretary 
with  an  opportunity  to  review  and 
approve  for  general  compliance  with 
contract  requirements  and  project  plans 
and  specifications  only  at  the  concept 
phase,  the  schematic  phase,  the  design 
development  phase,  and  the  final 
coQStruction  documents  phase  or  as 
otherwise  negotiated. 

(6)  the  Indian  tribe  or  tribal 
organization  shall  provide  the  Secretary 
with  the  plans  and  specifications  after 
their  final  review  so,  if  needed,  the 
Secretary  may  obtain  an  independent 
government  cost  estimate  for  the 
construction  of  the  project. 

(7)  the  Indian  trite  or  tribal 
organization  shall  retain  project  records 
and  design  documents  for  a  minimum  of 
3  years  following  completion  of  the 
contract. 

(8)  the  Indian  tribe  or  tribal 
organization  shall  provide  progress 
reports  and  financial  status  reports 
quarterly  or  as  negotiated  that  contain  a 
narrative  of  the  work  accomplished,  the 
percentage  of  the  work  completed,  a 
report  of  funds  expended  during  the 
reporting  period,  and  total  funds 
expended  for  the  project.  The  Indian 
tribe  or  tribal  organization  shall  also 
provide  copies,  for  the  information  of 
the  Secretary,  of  contracts  and  major 
subcontracts  and  modifications,  an 
initial  work  and  payment  schedule  and 
updates  as  they  may  occur,  and  A/E 
services  deliverables. 

(c)  If  the  Indian  tribe  or  tribal 
organization  is  contracting  to  perform 
project  construction  phase  activities,  the 
Indian  tribe  or  tribal  organization  shall 
have  the  following  responsibilities: 

(1)  the  Indian  tribe  or  tribal 
organization  shall  subcontract  with  or 
provide  the  services  of  licensed  and 
qualified  architects  and  engineers  and 
other  consultants  needed  to  accomplish 
the  self-determination  construction 
contract. 

(2)  the  Indian  tribe  or  tribal 
organization  shall  administer  and 
dispense  funds  provided  through  the 
contract  in  accordance  with  subpart  F, 
§  900,41  through  §  900.44  and  a 
management  system  in  accordance  with 
subpart  F.  §900.51  through  §  900.60. 


(3)  the  Indian  tribe  or  tribal 
organization  shall  subcontract  with  or 
provide  the  services  of  construction 
contractors  or  provide  its  own  forces  to 
conduct  construction  activities  in 
accordance  with  the  project 
construction  documents  or  as  otherwise 
negotiated  between  and  agreed  to  by  the 
parties. 

(4)  the  Indian  tribe  or  tribal 
organization  shall  direct  the  activities  of 
project  architects,  engineers, 
construction  contractors,  and  other 
project  consultants,  facilitate  the  How  of 
information  between  the  Indian  tribe  or 
tribal  organization  and  its 
subcontractors,  resolve  disputes 
between  itself  and  its  subcontractors  or 
between  its  subcontractors,  and  monitor 
the  work  produced  by  its  subcontractors 
to  assure  compliance  with  the  project 
plans  and  specifications. 

(5)  the  Indian  tribe  or  tribal 
organization  shall  manage  or  provide  for 
the  management  of  day-to-day  activities 
of  the  contract  including  the  issuance  of 
construction  change  orders  to 
subcontractors  except  that,  unless  the 
Secretary  agrees: 

(i)  the  Indian  tribe  or  tribal 
organization  may  not  issue  a  change 
order  to  a  construction  subcontractor 
that  will  cause  the  Indian  tribe  or  tribal 
organization  to  exceed  its  self- 
determination  contract  budget; 

(ii)  the  Indian  tribe  or  tribal 
organization  may  not  issue  a  change 
order  to  a  construction  subcontractor 
that  will  cause  the  Indian  tribe  or  tribal 
organization  to  exceed  the  performance 
period  in  its  self-determination  contract 
budget; 

(iii)  the  Indian  tribe  or  tribal 
organization  may  not  issue  to  a 
construction  subcontractor  a  change 
order  that  is  a  significant  departure  from 
the  scope  or  objective  of  the  project. 

(6)  the  Indian  tribe  or  tribal 
organization  shall  direct  the  work  of  its 
subcontractors  so  that  work  produced  is 
provided  in  accordance  with  the 
contract  budget  and  performance  period 
as  negotiated  between  and  agreed  to  by 
the  parties. 

(7)  the  Indian  tribe  or  tribal 
organization  shall  provide  to  the 
Secretary  progress  and  financial  status 
reports. 

(i)  the  reports  shall  be  provided 
quarterly  or  as  negotiated,  and  shall 
contain  a  narrative  of  the  work 
accomplished,  the  percentage  of  the 
work  completed,  a  report  of  funds 
expended  during  the  reporting  period, 
and  total  funds  expended  for  the 
project. 

(ii)  the  Indian  tribe  or  tribal 
organization  shall  also  provide  copies, 
for  the  information  of  the  Secretary,  of 


change  orders,  contracts  and  major 
subcontracts,  an  initial  schedule  of 
values  and  updates  as  they  may  occur, 
and  an  initial  construction  schedule  and 
updates  as  they  occur. 

(8)  the  Indian  tribe  or  tribal 
organization  shall  maintain  on  the  job- 
site  or  project  office,  and  make  available 
to  the  Secretary  during  monitoring 
visits:  construction  documents,  change 
orders,  shop  drawings,  equipment  cut 
sheets,  inspection  reports,  testing 
reports,  and  current  redline  drawings. 

(d)  Upon  completion  of  the  project, 
the  Indian  tribe  or  tribal  organization 
shall  provide  to  the  Secretary  a 
reproducible  copy  of  the  record  plans 
and  a  contract  closeout  report. 

(e)  For  cost-reimbursable  projects,  the 
Indian  tribe  or  tribal  organization  shall 
not  be  obligated  to  continue 
performance  that  requires  an 
expenditure  of  more  funds  than  were 
awarded  under  the  contract.  If  the 
Indian  tribe  or  tribal  organization  has  a 
reason  to  believe  that  the  total  amount 
required  for  performance  of  the  contract 
will  be  greater  than  the  amount  of  funds 
awarded,  it  shall  provide  reasonable 
notice  to  the  Secretary.  If  the  Secretary 
does  not  take  the  action  necessary  to 
increase  the  amount  of  funds  awarded 
under  the  contract,  the  Indian  tribe  or 
tribal  organization  may  suspend 
performance  of  the  contract  until 
additional  funds  are  awnrrlprl 

§900.132    What  'oie  coes  the  Secretary 
play  during  tht  pe-iormance  of  a  self- 
determination  construction  contract? 

(a)  If  the  Indian  tribe  or  tribal 
organization  is  contracting  solely  to 
perform  construction  management 
services  either  under  this  subpart  or 
section  108  of  the  Act,  the  Secretary  has 
the  following  responsibilities: 

(1)  the  Secretary  is  responsible  for  the 
successful  completion  of  the  project  in 
accordance  with  the  approved  contract 
documents.  In  fulfilling  those 
responsibilities,  the  Secretary  shall 
consult  with  the  Indian  tribe  or  tribal 
organization  on  a  regular  basis  as  agreed 
to  by  the  parties  to  facilitate  the 
exchange  of  information  between  the 
Indian  tribe  or  tribal  organization  and 
Secretary; 

(2)  the  Secretary  shall  provide  the 
Indian  tribe  or  tribal  organization  with 
regular  opportunities  to  review  work 
produced  to  determine  compliance 
writh: 

(i)  the  POR,  during  the  conduct  of 
design  phase  activities.  The  Secretary 
shall  provide  the  Indian  tribe  or  tribal 
organization  with  an  opportunity  to 
review  the  project  construction 
documents  at  the  concept  phase,  the 
schematic  phase,  the  design 


development  phase,  and  the  final 
construction  documents  phase  or  as 
otherwise  negotiated.  Upon  receipt  of 
project  construction  documents  for 
review,  the  Indian  tribe  or  tribal 
organization  shall  not  take  more  than  21 
days  to  make  available  to  the  Secretary 
any  comments  or  objections  to  the 
construction  documents  as  submitted  by 
the  Secretary.  Resolution  of  any 
comments  or  objections  shall  be  in 
accordance  with  dispute  resolution 
procedures  as  agreed  to  by  the  parties 
and  contained  in  the  contract;  or 

(ii)  the  project  construction 
documents,  during  conduct  of  the 
construction  phase  activities.  The 
Indian  tribe  or  tribal  organization  shall 
have  the  right  to  conduct  monthly  or 
critical  milestone  on-site  monitoring 
visits  or  as  negotiated  with  the 
Secretary; 

(b)  If  the  Indian  tribe  or  tribal 
organization  is  contracting  to  perform 
design  and/or  construction  phase 
activities,  the  Secretary  shall  have  the 
following  responsibilities: 

(1)  In  carrying  out  the  responsibilities 
of  this  section,  and  specifically  in 
carrying  out  review  and  approval 
functions  under  this  section,  the 
Secretary  shall  provide  for  tribal 
participation  in  the  decisionmaking 
process  and  shall  honor  tribal 
preferences  and  recommendations  to  the 
greatest  extent  feasible.  This  includes 
promptly  notifying  the  Indian  tribe  or 
tribal  organization  of  any  concerns  or 
issues  that  may  lead  to  disapproval, 
meeting  with  the  Indian  tribe  or  tribal 
organization  to  discuss  these  concerns 
and  issues  and  to  share  relevant 
information,  and  making  a  good  faith 
effort  to  accommodate  tribal 
recommendations.  The  dme  allowed  for 
Secretarial  review  and  approval  shall  be 
no  more  than  21  days  per  review  unless 
a  different  time  period  is  negotiated  and 
specified  in  individual  contracts.  The 
21-day  time  period  may  be  extended  if 
the  Indian  tribe  or  tribal  organization 
agrees  to  the  extension  in  writing. 
Disagreements  over  the  Secretary's 
decisions  in  carrying  out  these 
responsibilities  shall  be  handled  under 
subpart  N  governing  contract  disputes 
under  the  Contract  Disputes  Act. 

(2)  To  the  extent  the  construction 
project  is  subject  to  NEPA  or  other 
environmental  laws,  the  Secretary  shall 
make  the  final  determination  under 
such  laws.  All  other  environmentally 
related  functions  are  contractible. 

(3)  If  the  Indian  tribe  or  tribal 
organization  conducts  planning 
activities  under  this  subpart,  the 
Secretary  shall  review  and  approve  final 
planning  documents  for  the  project  to 


ensure  compliance  with  applicable 
plannmg  standards. 

(4)  When  a  contract  or  portion  of  a 
contract  is  for  project  construction 
activities,  the  Secretary  shall  obtain  an 
independent  government  cost  estimate 
that  is  derived  from  the  final  project 
plans  and  specifications  or  the  Secretary 
may  rely  on  Indian  tribe  or  tribal 
organizations  cost  estimate.  The 
Secretary  shall  obtain,  if  any,  the  cost 
estimate  within  90  days  or  less  of 
receipt  of  the  final  plans  and 
specifications  from  the  Indian  tribe  or 
tribal  organization. 

(5)  If  tne  contracted  project  involves 
design  activities,  the  Secretary  shall 
have  the  authority  to  review  and 
approve  for  general  compliance  with 
contract  requirements  the  project  plans 
and  specifications  only  at  the  concept 
phase,  the  schematic  phase,  the  design    , 
development  phase,  and  the  final 
construction  documents  phase  or  as 
otherwise  negotiated. 

(6)  If  the  contracted  project  involves 
design  activities,  the  Secretary  reserves 
a  royalty-free,  nonexclusive,  and 
irrevocable  license  to  reproduce, 
publish  or  otherwise  use,  for  Federal 
govenunent  purposes: 

(i)  the  copyrignt  in  any  work 
developed  under  a  contract  or 
subcontract  of  this  subpart;  and 

(ii)  Any  rights  of  copyright  to  which 
an  Indian  tribe  or  tribal  organization  or 
a  tribal  subcontractor  purchases 
ownership  through  this  contract. 

(7)  Changes  that  require  an  increase  to 
the  negotiated  contrdct  budget  or  an 
increase  in  the  negotiated  performance 
period  or  are  a  significant  departure 
from  the  scope  or  objective  of  the 
project  shall  require  approval  of  the 
Secretary. 

(8)  Review  and  comment  on  specific 
shop  drawings  as  negotiated  and 
specified  in  individual  contracts. 

(9)  The  Secretary  retains  the  right  to 
conduct  monthly  on-site  monitoring 
visits,  or  alternatively  if  negotiated  with 
the  Indian  tribe  or  tribal  organization, 
critical  milestone  on-site  monitoring 
visits. 

(10)  The  Secretary  retains  the  right  to 
conduct  final  project  inspections  jointly 
with  the  Indian  tribe  or  tribal 
organization  and  to  accept  the  building 
or  facility.  Objections  of  the  Secretary  to 
the  facility  identified  during  final 
project  inspections  shall  be  provided  to 
the  Indian  tribe  or  tribal  organization 
and  shall  be  limited  to  items  that  are 
materially  noncompliant. 

(11)  The  Secretary  can  require  an 
Indian  tribe  or  tribal  organization  to 
suspend  work  under  a  contract  in 
accordance  with  this  paragraph.  The 
Secretary  may  suspend  a  contract  for  no 
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moru  ihan  3U  days  unless  the  Iiidiaii 
tribe  or  tribal  organization  has  failed  to 
correct  the  reason(s)  for  the  suspension 
or  unless  the  cause  of  the  suspension 
cannot  be  resolved  through  either  the 
efforts  of  the  Secretary  or  the  Indian 
tribe  or  tribal  organization. 

(i)  The  following  are  reasons  the 
Secretary  may  suspend  work  under  a 
self-determination  contract  for 
construction: 

(A)  differing  site  conditions 
encountered  upon  commencement  of 
construction  activities  that  impact 
health  or  safety  concerns  or  shall 
require  an  increase  in  the  negotiated 
project  budget; 

(B)  the  Secretary  discovers  materially 
non-compliant  work; 

(C)  funds  allocated  for  the  project  that 
is  the  subject  of  this  contract  are 
rescinded  by  Congressional  action;  or 

(D)  other  Congressional  actions  occur 
that  materially  affect  the  subject  matter 
of  the  contract. 

(ii)  If  the  Secretary  wishes  to  suspend 
the  work,  the  Secretary  shall  first 
provide  written  notice  and  an 
opportunity  for  the  Indian  tribe  or  tribal 
organization  to  correct  the  problem.  The 
Secretary  may  direct  the  Indian  tribe  or 
tribal  organization  to  temporarily 
suspend  work  under  a  contract  only 
after  providing  a  minimum  of  5  working 
days  advance  written  notice  to  the 
Indian  tribe  or  tribal  organization 
describing  the  nature  of  the  performance 
deficiencies  or  imminent  safety,  health 
or  environmental  issues  which  are  the 
cause  for  suspending  the  work. 

(iii)  The  Indian  tribe  or  tribal 
organization  shall  be  compensated  for 
reasonable  costs  incurred  due  to  any 
suspension  of  work  that  occurred 
through  no  fault  of  the  Indian  tribe  or 
tribal  organization. 

(iv)  Disputes  arising  as  a  result  of  a 
suspension  of  the  work  by  the  Secretary 
shall  be  subject  to  the  Contract  Disputes 
Act  or  any  other  alternative  dispute 
resolution  mechanism  as  negotiated 
between  and  agreed  to  by  the  parties 
and  contained  in  the  contract. 

(12)  The  Secretary  can  terminate  the 
project  for  cause  in  the  event  non- 
compliant  work  is  not  corrected  through 
the  suspension  process  specified  in 
paragraph  (11)  above. 

(13)  The  Secretary  retains  authority  to 
terminate  the  project  for  convenience 
for  the  following  reasons: 

(i)  termination  for  convenience  is 
requested  by  the  Indian  tribe  or  tribal 
organization; 

(ii)  termination  for  convenience  is 
requested  by  the  Secretary  and  agreed  to 
by  the  Indian  tribe  or  tribal 
organization: 


iiuj  luad^  allocated  for  the  prujua 
that  is  ihe  subject  of  the  cunlracl  are 
rescinded  by  Congressional  action; 

(iv)  other  Congressional  actions  take 
place  that  affect  the  subject  matter  of  the 
contract; 

(v)  if  the  Secretary  terminates  a  self- 
determination  construction  contract  for 
convenience,  the  Secretary  shall  provide 
the  Indian  tribe  or  tribal  organization  21 
days  advance  written  notice  of  intent  to 
terminate  a  contract  for  convenience. 

§  900. 1 33    Once  a  contract  Is  awarded,  how 
will  tt>e  Indian  tribe  or  tribal  organization 
receive  payments? 

(a)  A  schedule  for  advance  payments 
shall  be  developed  based  on  progress, 
need,  and  other  considerations  in 
accordance  with  applicable  law.  The 
payment  schedule  shall  be  negotiated  by 
the  parties  and  included  in  the  contract. 
The  payment  schedule  may  be  adjusted 
as  negotiated  by  the  parties  during  the 
course  of  the  project  based  on  progress 
and  need. 

(b)  Payments  shall  be  made  to  the 
Indian  tribe  or  tribal  organization 
according  to  the  payment  schedule 
contained  in  the  contract.  If  the  contract 
does  not  provide  for  the  length  of  each 
allocation  period,  the  Secretary  shall 
make  payments  to  the  Indian  tribe  or 
tribal  organization  at  least  quarterly. 
Each  allocation  shall  be  adequate  to 
provide  funds  for  the  contract  activities 
anticipated  to  be  conducted  during  the 
allocation  period,  except  that: 

(1)  the  first  allocation  may  be  greater 
than  subsequent  allocations  and  include 
mobilization  costs,  and  contingency 
funds  described  in  §  900.128(e)(8);  and 

(2)  any  allocation  may  include  funds 
for  payment  for  materials  that  will  be 
used  during  subsequent  allocation 
periods. 

(c)  The  Indian  tribe  or  tribal 
organization  may  propose  a  schedule  of 
payment  amounts  measured  by  time  or 
measured  by  phase  of  the  project  (e.g. 
planning,  design,  construction). 

(d)  The  amount  of  each  payment 
allocation  shall  be  stated  in  the  Indian 
tribe  or  tribal  organizations  contract 
proposal.  Upon  award  of  the  contract, 
the  Secretary  shall  transfer  the  amount 
of  the  first  allocation  to  the  Indian  tribe 
or  tribal  organization  within  21  days 
after  the  date  of  contract  award.  The 
second  allocation  shall  be  made  not 
later  than  7  days  before  the  end  of  the 
first  allocation  period. 

(e)  Not  later  tnan  7  days  tiefore  the 
end  of  each  subsequent  allocation 
period  after  the  second  allocation,  the 
Secretary  shall  transfer  to  the  Indian 
tribe  or  tribal  organization  the  amount 
for  the  next  allocation  period,  unless  the 
Indian  tribe  or  tribal  organization  is 


delinquent  in  submission  of  allocation 
period  progress  reports  and  financial 
reports  or  the  Secretary  takes  action  to 
suspend  or  terminate  the  contract  in 
accordance  with  §900.132(b)(ll), 
§  900.132(b)(12).  or  §  900.132(b)(13). 

§  900. 1 34    Does  the  declination  process  or 
the  Contract  Dispute  Act  apply  to 
construction  contract  amendments 
proposed  either  by  an  Indian  trlt>e  or  tritial 
organization  or  the  Secretary? 

The  Contract  Disputes  Act  generally 
applies  to  such  amendments.  However, 
the  declination  process  and  the 
procedures  in  §900.123  and  §900.124 
apply  to  the  proposal  by  an  Indian  tribe 
or  tribal  organization  when  the  proposal 
is  for  a  new  project,  a  new  phase  or 
discreet  stage  of  a  phase  of  a  project,  or 
an  expansion  of  a  project  resulting  from 
an  additional  allocation  of  funds  by  the 
Secretary  under  §900.120. 

§  900. 1 35    At  the  end  of  a  self- 
determination  construction  contract,  what 
happens  to  savings  on  a  cost- 
reimbursement  contract? 

The  savings  shall  be  used  by  the 
Indian  tribe  or  tribal  organization  to 
provide  additional  services  or  benefits 
under  the  contract.  Unexpended 
contingency  funds  obligated  to  the 
contract,  and  remaining  at  the  end  of  the 
contract,  are  savings. 

§  900. 1 36    Do  all  provisions  of  the  other 
subparts  apply  to  contracts  awarded  under 
this  subpart? 

Yes,  except  as  otherwise  provided  in 
this  subpart  and  unless  excluded  as 
follows:  programmatic  reports  and  data 
requirements,  reassumption,  contract 
review  and  approval  process,  contract 
proposal  contents,  and  §  900.150  (d)  and 
(e)  of  these  regulations. 

Subpart  K — Waiver  Procedures 

§  900. 1 40    Can  any  pro  vision  of  these 
regulations  be  waived? 

Yes.  Upon  the  request  of  an  Indian 
tribe  or  tribal  organization,  the  Secretary 
shall  waive  any  provision  of  these 
regulations,  including  any  cost 
principles  adopted  by  these  regulations, 
if  the  Secretary  finds  that  granting  the 
waiver  either  is  in  the  best  interest  of 
the  Indians  served  by  the  contract,  or  is 
consistent  with  the  policies  of  the  Act 
and  is  not  contrary  to  statutory  law. 

§900.141    How  does  an  Indian  tribe  or 
tribal  organization  get  a  waiver? 

To  obtain  a  waiver  an  Indian  tribe  or 
tribal  organization  shall  submit  a 
written  request  to  tht  Secretary 
identifying  the  regulation  to  be  waived 
and  the  basis  for  the  request.  The  Indian 
tribe  or  tribal  organization  shall  explain 
the  intended  effect  of  the  waiver,  the 
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impact  upon  the  Indian  tribe  or  tribal 
organization  if  the  waiver  is  not  granted, 
and  the  specific  contract(s)  to  which  the 
waiver  will  apply. 

§900.142    Does  an  Indian  •r-oe  n   tr  bal 
organization's  waiver  request  have  to  oe 
included  in  an  initial  contract  proposai'' 

No.  Although  a  waiver  request  may  be 
included  in  a  contract  proposal,  it  can 
also  be  submitted  separately. 

§900.143    How  Is  a  waiver  request 
processed? 

The  Secretary  shall  approve  or  deny 
a  waiver  within  90  days  after  the 
Secretary  receives  a  written  waiver 
request.  The  Secretary's  decision  shall 
be  in  writing.  If  the  requested  waiver  is 
denied  the  Secretary  shall  include  in  the 
decision  a  full  explanation  of  the  basis 
for  the  decision. 

§900.144    What  happens  if  the  Secretary 
makes  no  decision  within  the  90-day 
period? 

The  waiver  request  is  deemed 
approved. 

§900.145    On  what  basis  -^.ay  the  Secretary 
deny  a  waiver  request? 

Consistent  with  section  107(e)  of  the 
Act,  the  Secretary  may  only  deny  a 
waiver  request  based  on  a  specific 
written  finding.  The  finding  must 
clearly  demonstrate  (or  be  supported  by 
controlling  legal  authority)  that  if  the 
waiver  is  granted: 

(a)  the  service  to  be  rendered  to  the 
Indian  beneficiaries  of  the  particular 
program  or  function  to  be  contracted 
will  not  be  satisfactory; 

(b)  adequate  protection  of  trust 
resources  is  not  assured; 

(c)  the  proposed  project  or  function  to 
be  contracted  for  cannot  be  properly 
completed  or  maintained  by  the 
proposed  contract; 

(d)  the  amount  of  funds  proposed 
under  the  contract  is  in  excess  of  the 
applicable  funding  level  for  the 
contract,  as  determined  under  section 
106(a)  of  the  Act;  or 

(e)  the  program,  function,  service,  or 
activity  (or  portion  of  it)  that  is  the 
subject  of  the  proposal  is  beyond  the 
scope  of  programs,  functions,  services, 
or  activities  that  are  contractible  under 
the  Act  because  the  proposal  includes 
activities  that  cannot  lawfully  be  carried 
out  by  the  contractor. 

§  900. 1 46    Is  technical  assistance 
available? 

Yes.  In  accordance  with  section 
102(b)  of  the  Act  (and  in  accordance 
with  section  103(d),  to  the  extent  a 
waiver  request  is  included  in  a  proposal 
for  a  new  self-determination  contract), 
the  Secretary  shall  provide  the  Indian 


tribe  or  tribal  organization  with  any 
necessary  requested  technical  assistance 
to  prepare  a  waiver  request  or  to 
overcome  any  stated  objection  which 
the  Secretary  might  have  to  the  request. 


§900.t47 
available' 


What  appeal  rights  are 


If  the  Secretary  denies  a  waiver 
request,  the  Indian  tribe  or  tribal 
organization  has  the  right  to  appeal  the 
decision  and  request  a  hearing  on  the 
record  under  the  procedures  for 
hearings  and  appeals  contained  in 
subpart  L  of  these  regulations. 
Alternatively,  the  Indian  tribe  or  tribal 
organization  may  sue  in  Federal  district 
court  to  challenge  the  Secretary's  action. 

§  900  1 48    How  can  an  Indian  tribe  or  tribal 
organization  secure  a  determination  that  a 
law  or  regulation  has  been  superseded  by 
the  Indian  seitdeiermination  act,  as 
SDecified  m  sect  on  107(b)  of  the  Act? 

Any  Indian  tribe  or  tribal  organization 
may  at  any  time  submit  a  request  to  the 
Secretary  for  a  determination  that  any 
law  or  regulation  has  been  superseded 
by  the  Act  and  that  the  law  has  no 
applicability  to  any  contract  or 
proposed  contract  under  the  Act.  The 
Secretary  is  required  to  provide  an 
initial  decision  on  such  a  request  within 
90  days  after  receipt.  If  such  a  request 
is  denied,  the  Indian  tribe  or  tribal 
organization  may  appeal  under  subpart 
L  of  these  regulations.  The  Secretary 
shall  provide  notice  of  each 
determination  made  under  this  subpart 
to  all  Indian  tribes  and  tribal 
organizations. 

Subpart  L -f^ppeals  (Other  Than 
Emergency  Reassumption  and 
Suspension  Withholding  Or  Delayjn 

Payments 

§  900  150    What  decisions  can  an  Indian 
tribe  cr  tribal  organization  appeal  under  this 

subpart? 

uij  a  decision  to  decline  to  award  a 
self-determination  contract,  or  a  portion 
thereof,  under  section  102  of  the  Act; 

(b)  a  decision  to  decline  to  award  a 
construction  contract,  or  a  portion 
thereof,  under  sections  105(m)  and  102 
of  the  Act. 

(c)  a  decision  to  decline  a  proposed 
amendment  to  a  self-determination 
contract,  or  a  portion  thereof,  under 
section  102  of  the  Act; 

(d)  a  decision  not  to  approve  a 
proposal,  in  whole  or  in  part,  to 
redesign  a  program; 

(e)  a  decision  to  rescind  and  reassume 
a  self-determination  contract,  in  whole 
or  in  part,  under  section  109  of  the  Act 
except  fox  emergency  reassumptions; 


(f)  n  derisinn  to  refuse  to  waive  a 
regulation  under  section  107(e)  of  the 
Act; 

(g)  a  disagreement  between  an  Indian 
tribe  or  tribal  organization  and  the 
Federal  government  over  proposed 
reporting  requirements;  or 

(h)  a  decision  to  refuse  to  allow  you 
to  convert  a  contract  to  mature  status, 
under  section  4(h)  of  the  Act. 

(i)  all  other  appealable  pre-award 
decisions  by  a  Federal  official  as 
specified  in  these  regulations,  whether 
an  official  of  the  Department  of  the 
Interior  or  the  Department  of  Health  and 
Human  Services. 

§  900. 151     Are  there  any  appeals  this  part 
does  not  cover? 

Yes.  This  subpart  does  not  cover: 

(a)  disputes  wnich  arise  after  a  self- 
determination  contract  has  been 
awarded,  or  emergency  reassumption  of 
self-determination  contracts  or 
suspension  of  payments  under  self- 
determination  contracts,  which  are 
covered  under  §  900.170  through 
§900.176  of  these  regulations. 

(b)  other  post-award  contract 
disputes,  which  are  covered  under 
subpart  N. 

(c)  denials  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  which 
may  be  appealed  under  43  CFR  2  for  the 
Department  of  the  Interior  and  45  CFR 

5  for  the  Department  of  Health  and 
Human  Services;  and 

(d)  decisions  relating  to  the  award  of 
discretionary  grants  under  section  103 
of  the  Act,  which  may  be  appealed 
under  25  CFR  2  for  the  Department  of 
the  Interior,  and  under  45  CFR  5  for  the 
Department  of  Health  and  Human 
Services. 

§  900. 1 52    How  does  an  Indian  tribe  or 
tribal  organization  know  where  and  wtien  to 
file  its  appeal? 

Every  decision  in  any  of  the  nine 
areas  listed  above  shall  contain 
information  which  shall  tell  you  where 
and  when  to  file  your  appeal.  Each 
decision  shall  include  the  following 
statement: 

Within  30  days  of  the  receipt  of  this 
decision,  you  may  request  an  infonnal 

conference  under  25  CFR ,  or  appeal  this 

decision  under  25  CFR .  .Should  you 

decide  to  appeal  this  decision  to  the  Interior 
Board  of  Indian  Appeals  (IBIA)  under  25  CFR 

,  you  may  request  a  hearing  on  the 

record.  The  IBIA  will  determine  whether  you 
are  entitled  to  such  a  hearing  under  25  CFR 

.  An  appeal  to  the  IBIA  under  25  CFR 

shall  be  filed  with  the  IBIA  by  certified 

mail  or  by  hand  delivery  at  the  following 
address:  Board  of  Indian  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington.  VA  22203.  You  shall 
serve  copies  of  your  Notice  of  Apfjeal  on  the 
Secretary  and  on  the  official  whose  decision 
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is  hfling  appealed.  You  shall  certify  to  the 
IBIA  that  you  have  served  these  copies. 

^  ?0C  1 53    Does  an  Indian  tribe  or  tribal 
~rqjir,z3Xion  have  any  options  besides  an 
appeal? 

Yes.  You  may  request  an  informal 
conference.  An  informal  conference  is  a 
way  to  resolve  issues  as  quickly  as 
possible,  without  the  need  for  a  formal 
hearing.  You  may  also  choose  to  sue  in 
U.S.  District  Court  under  section 
102(b)(3)  and  section  110(a)  of  the  Act. 

§  900. 1 54  How  does  an  Indian  tribe  or 
tribal  organization  request  an  informal 
conference? 

You  shall  file  your  request  for  an 
informal  conference  with  the  office  of 
the  person  whose  decision  you  are 
appealing,  within  30  days  of  the  day 
you  receive  the  decision.  You  may 
either  hand-deliver  the  request  for  an 
informal  conference  to  that  person's 
office,  or  mail  it  by  certified  mail,  return 
receipt  requested.  If  you  mail  the 
request,  it  will  be  considered  filed  on 
the  date  you  mailed  it  by  certified  mail. 

;  900.155    How  is  an  Informal  conference 
-Maid? 

(a)  The  informal  conference  shall  be 
held  within  30  days  of  the  date  the 
request  was  received,  unless  the  Indian 
tribe  or  tribal  organization  and  the 
authorized  representative  of  the 
Secretary  agree  on  another  date. 

(b)  If  possible,  the  informal 
conference  will  be  held  at  the  Indian 
tribe  or  tribal  organization's  office.  If  the 
meeting  cannot  be  held  at  your  office, 
and  is  held  more  than  fifty  miles  from 
your  office,  the  Secretary  shall  arrange 
to  pay  transportation  costs  and  per  diem 
for  incidental  expenses  to  allow  for 
adequate  representation  of  the  Indian 
tribe  or  tribal  organization. 

(c)  The  informal  conference  shall  be 
conducted  by  a  designated 
representative  of  the  Secretary. 

(d)  Only  people  who  are  your 
designated  representatives,  or 
authorized  by  the  Secretary  of  Health 
and  Human  Services  or  by  the 
appropriate  agency  of  the  Department  of 
the  Interior,  are  allowed  to  make 
presentations  at  the  informal 
conference. 

§  900. 1 56    What  happens  after  the  informal 
conference? 

(a)  Within  10  days  of  the  informal 
conference,  the  person  who  conducted 
the  informal  conference  shall  prepare 
and  mail  you  a  written  report  which 
summarizes  what  happened  at  the 
informal  conference  and  a 
recommended  decision. 

(b)  Every  report  of  an  informal 
conference  shall  contain  the  following 
language: 


Within  30  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
appeal  of  the  initial  decision  with  the  Interior 
Board  of  Indian  Appeals  (IBIA)  under  25  CFR 

.  You  may  request  a  hearing  on  the 

record.  The  IBIA  will  determine  whether  you 
are  entitled  to  such  a  hearing  under  25  CFR 

.  An  appeal  to  the  IBIA  under  25  CFR 

shall  be  filed  with  the  IBIA  by  certified 

mail  or  hand  delivery  at  the  following 
address:  Board  of  Indian  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  VA  22203.  You  shall 
serve  copies  of  your  Notice  of  Appeal  on  the 
Secretary  and  on  the  official  whose  decision 
is  being  apfiealed.  You  shall  certify  to  the 
IBIA  that  you  have  served  these  copies. 

§  900.157    Is  the  recommended  decision 
always  final? 

No.  If  you  are  dissatisfied  with  the 
recommended  decision,  you  may  still 
appeal  the  initial  decision  within  30 
days  of  receiving  the  recommended 
decision  and  the  report  of  the  informal 
conference.  If  you  do  not  file  a  notice  of 
appeal  within  30  days  or  the  extension 
you  have  been  granted  under  §  900.159, 
the  recommended  decision  becomes 
final. 

§  900. 1 58    How  does  an  Indian  tribe  or 
tribal  organization  appeal  the  initial 
decision,  if  It  does  not  request  an  Informal 
conference  or  if  it  does  not  agree  with  the 
recommended  decision  resulting  from  ttie 
informal  conference? 

(a)  If  you  decide  to  appeal,  you  shall 
file  a  notice  of  appeal  with  the  IBIA 
within  30  days  of  receiving  either  the 
initial  decision  or  the  recommended 
decision. 

(b)  You  may  either  hand-deliver  the 
notice  of  appeal  to  the  IBIA,  or  mail  it 
by  certified  mail,  return  receipt 
requested.  If  you  mail  the  Notice  of 
Appeal,  it  will  be  considered  filed  on 
the  date  you  mailed  it  by  certified  mail. 
You  should  mail  the  notice  of  appeal  to: 
Board  of  Indian  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  VA  22203. 

(c)  The  notice  of  appeal  shall: 

(1)  Briefly  state  why  you  think  the 
initial  decision  is  wrong; 

(2)  Briefly  identify  the  issues  involved 
in  the  appeal;  and 

(3)  State  whether  you  want  a  hearing 
on  the  record,  or  whether  you  want  to 
waive  your  rieht  to  a  hearing. 

(d)  You  shall  serve  a  copy  of  the 
notice  of  appeal  upon  the  official  whose 
decision  you  are  appealing.  You  shall 
certify  to  the  IBIA  that  you  have  done 
so. 

(e)  The  authorized  representative  of 
the  Secretary  of  Health  and  Human 
Services  or  the  authorized 
representative  of  the  Secretary  of  the 
Interior  will  be  considered  a  party  to  all 
appeals  filed  with  the  IBIA  under  the 
Act. 


§  900.159    May  an  Indian  tribe  or  tribal 
organization  get  an  extension  of  time  to  file 
a  notice  of  appeal? 

Yes.  If  you  need  more  time,  you  can 
request  an  extension  of  time  to  file  your 
Notice  of  Appeal  within  60  days  of 
receiving  either  the  initial  decision  or 
the  recommended  decision  resulting 
from  the  informal  conference.  Your 
request  shall  be  in  writing,  and  shall 
give  a  good  reason  for  not  filing  your 
notice  of  appeal  within  the  30-day  time 
period.  If  you  have  a  good  reason  for  not 
filing  your  notice  of  appeal  on  time,  you 
may  receive  an  extension  from  the  IBIA. 

§  900. 1 60    What  happens  after  an  Indian 
tribe  or  trlt>al  organization  flies  an  appeal? 

(a)  Within  five  days  of  receiving  your 
notice  of  appeal,  the  IBIA  will  decide 
whether  your  appeal  falls  under 

§  900.150(a)  through  §  900.150(g)  and 
you  are  entitled  to  a  hearing. 

(1)  If  the  IBIA  determines  that  your 
appeal  falls  under  §  900(h)  or 

§  900.150(1)  and  you  have  requested  a 
hearing,  the  IBIA  will  grant  your  request 
for  a  hearing  unless  it  determines  that 
there  are  no  genuine  issues  of  material 
fact  to  be  resolved. 

(2)  If  the  IBIA  cannot  make  that 
decision  based  on  the  information 
included  in  the  notice  of  appeal,  the 
IBIA  may  ask  for  additional  statements 
from  the  Indian  tribe  or  tribal 
organization,  or  from  the  appropriate 
Federal  agency.  If  the  IBIA  asks  for  more 
statements,  it  will  make  its  decision 
within  five  days  of  receiving  those 
statements. 

(b)  If  the  IBIA  decides  that  you  are  not 
entitled  to  a  hearing  or  if  you  have 
waived  your  right  to  a  hearing  on  the 
record,  the  IBIA  will  ask  for  the 
administrative  record  under  43  CFR 
4.335.  The  IBIA  shall  tell  the  parties  that 
the  appeal  will  be  considered  under  the 
regulations  at  43  CFR  4.  subpart  D, 
except  the  case  shall  be  docketed 
immediately,  without  waiting  for  the  20- 
day  period  described  in  43  CFR  4.336. 

§  900. 161    How  Is  a  hearing  arranged? 

(a)  If  a  hearing  is  to  be  held,  the  IBIA 
will  refer  your  case  to  the  Hearings 
Division  of  the  Office  of  Hearings  and 
Appeals  of  the  U.S.  Department  of  the 
Interior.  The  case  will  then  be  assigned 
to  an  Administrative  Law  Judge  (ALJ), 
appointed  under  5  U.S.C.  3105. 

(b)  Within  15  days  of  the  date  of  the 
referral,  the  ALJ  will  hold  a  pre-hearing 
conference,  by  telephone  or  in  person, 
to  decide  whether  an  evidentiary 
hearing  is  necessary,  or  whether  it  is 
possible  to  decide  the  appeal  based  on 
the  written  record.  At  the  pre-hearing 
conference  the  ALJ  will  provide  for: 

(1)  a  briefing  and  discovery  schedule; 
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(2)  a  schedule  for  the  exchange  of 
information,  including,  but  not  limited 
to  witness  and  exhibit  lists,  if  an 
evidentiary  hearing  is  to  be  held; 

(3)  the  simplification  or  clarification 
of  issues; 

(4)  the  limitation  of  the  number  of 
expert  witnesses,  or  avoidance  of 
similar  cumulative  evidence,  if  an 
evidentiary  hearing  is  to  be  held; 

(5)  the  possibility  of  agreement 
disposing  of  all  or  any  of  the  issues  in 
dispute;  and 

(6)  such  other  matters  as  may  aid  in 
the  disposition  of  the  appeal. 

(c)  Tne  ALJ  shall  order  a  written 
record  to  be  made  of  any  conference 
results  that  are  not  reflected  in  a 
transcript.  | 

§900.162    What  napoens  when  a  hearing  is 
necessary? 

(a)  The  ALJ  shall  hold  a  hearing 
within  60  days  of  the  date  of  the  order 
referring  the  appeal  to  the  ALJ,  unless 
the  parties  agree  to  have  the  hearing  on 
a  later  date. 

(b)  At  least  30  days  before  the  hearing, 
the  government  agency  shall  file  and 
serve  you  with  a  response  to  the  notice 
of  appeal. 

(c)  If  the  hearing  is  held  more  than  50 
miles  from  the  Indian  tribe  or  tribal 
organization's  office,  the  Secretary  shall 
arrange  to  pay  transportation  costs  and 
per  diem  for  incidental  expenses  to 
allow  for  adequate  representation  of  the 
Indian  tribe  or  tribal  organization. 

(d)  The  hearing  shall  oe  conducted  in 
accordance  with  the  Administrative 
Procedure  Act.  5  U.S.C.  556. 

§900  163  What  is  the  Secretary's  burden 
of  proof  for  appeals  'rom  decisions  under 
§900.150(3)  through  §  900  ISOIg)' 

For  those  appeals,  tne  Secretary  has 
the  burden  of  proof  (as  required  by 
section  102(e)(1)  of  the  Act)  to  establish 
by  clearly  demonstrating  the  validity  of 
the  grounds  for  declining  the  contract 
proposal. 

§900.164    What  rights  do  Indian  tribes. 
tribal  organizations,  and  the  government 
have  during  the  appe  ii  process^ 

Both  the  Indui..  i.Uic  wr  ;riUul 
organization  and  the  government  agency 
have  the  same  rights  during  the  appeal 
process.  These  rights  include  the  right 
to: 

(a)  be  represented  by  legal  counsel; 

(b)  have  the  parties  provide  witnesses 
who  have  knowledge  of  the  relevant 
issues,  including  specific  witnesses 
with  that  knowledge,  who  are  requested 
by  either  party; 

(c)  cross-examine  witnesses; 

(d)  introduce  oral  or  documentary 
evidence,  or  both; 

(e)  require  that  oral  testimony  be 
under  oath; 


(f)  receive  a  copy  of  the  transcript  of 
the  hearing,  and  copies  of  all 
documentary  evidence  which  is 
introduced  at  the  hearing; 

(g)  compel  the  presence  of  witnesses, 
or  the  production  of  documents,  or  both, 
by  subpoena  at  hearings  or  at 
depositions; 

(h)  take  depositions,  to  request  the 
production  of  documents,  to  serve 
interrogatories  on  other  parties,  and  to 
request  admissions;  and 

(i)  any  other  procedural  rights  under 
the  Administrative  Procedure  Act,  5 

U.S.C.  556. 

§  900.165    What  happens  after  the  hearing? 

(a)  Within  30  days  of  the  end  of  the 
formal  hearing  or  any  post-hearing 
briefing  schedule  established  by  the 
ALJ,  the  ALJ  shall  send  all  the  parties 
a  recommended  decision,  by  certified 
mail,  return  receipt  requested.  The 
recommended  decision  shall  contain  the 
ALJ's  findings  of  fact  and  conclusions  of 
law  on  all  the  issues.  The  recommended 
decision  shall  also  state  that  you  have 
the  right  to  object  to  the  recommended 
decision. 

(b)  If  the  appeal  involves  the 
Department  of  Health  and  Human 
Services,  the  recommended  decision 
shall  contain  the  following  statement: 

Within  30  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
objection  to  the  recommended  decision  with 
the  Secretary  of  Health  and  Human  Services 

under  25  CFR .  An  app>eal  to  the 

Secretary  under  25  CFR shall  be  filed  at 

the  following  address:  Department  of  Health 
and  Human  Services,  200  Independence  Ave. 
S.W..  Washington,  DC,  20201.  You  shall 
serve  copies  of  your  notice  of  appeal  on  the 
official  whose  decision  is  being  appealed. 
You  shall  certify  to  the  Secretary  that  you 
have  served  this  copy.  If  neither  party  files 
an  objection  to  the  recommended  decision 
within  30  days,  the  recommended  decision 
will  become  final. 

(c)  If  the  appeal  involves  the 
Department  of  the  Interior,  the 
recommended  decision  shall  contain  the 
following  statement: 

Within  30  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
objection  to  the  recommended  decision  with 
the  Interior  Board  of  Indian  Appeals  (IBIA) 

under  25  CFR .  An  appeal  to  the  IBIA 

under  25  CFR shall  be  filed  at  the 

following  address:  Board  of  Indian  Appeals, 
4015  Wilson  Boulevard,  Arlington.  VA 
22203.  You  shall  serve  copies  of  your  notice 
of  appeal  on  the  Secretary  of  the  Interior,  and 
on  the  official  whose  decision  is  being 
appealed.  You  shall  certify  to  the  IBIA  that 
you  have  served  these  copies.  If  neither  forty 
files  an  objection  to  the  recommended 
decision  within  30  days,  the  recommended 
decision  will  become  final. 


§900.166    Is  the  recommended  decision 
always  final? 

No.  Any  party  to  the  appeal  may  file 
precise  and  specific  written  objections 
to  the  recommended  decision,  or  any 
other  comments,  within  30  days  of 
receiving  the  recommended  decision. 
Objections  shall  be  served  on  all  other 
parties.  The  recommended  decision 
shall  become  final  30  days  after  the 
Indian  tribe  or  tribal  organization 
receives  the  ALJ's  recommended 
decision,  unless  a  written  statement  of 
objections  is  filed  with  the  Secretary  of 
Health  and  Human  Services  or  the  IBIA 
during  the  30-day  period.  If  no  party 
files  a  written  statement  of  objections 
within  30  days,  the  recommended 
decision  shall  become  final. 

§  900.167    If  an  Indian  tribe  or  tribal 
organization  object  to  the  recommended 
decision,  what  will  the  Secretary  of  Health 
and  Human  Services  or  the  IBIA  do? 

(a)  The  Secretary  of  Health  and 
Human  Services  or  the  IBIA  has  20  days 
from  the  date  it  receives  any  timely 
written  objections  to  modify,  adopt,  or 
reverse  the  recommended  decision.  If 
the  Secretary  of  Health  and  Human 
Services  or  the  IBIA  does  not  modify  or 
reverse  the  recommended  decision 
during  that  time,  the  recommended 
decision  automatically  becomes  final. 

(b)  When  reviewing  the  recommended 
decision,  the  IBIA  or  the  Secretary  may 
consider  and  decide  all  issues  properly 
raised  by  any  party  to. the  appeal,  based 
on  the  record. 

(c)  The  decision  of  the  Secretary  or 
the  IBIA  shall: 

(1)  be  in  writing; 

(2)  specify  the  findings  of  fact  or 
conclusions  of  law  which  are  modified 
or  reversed: 

(3)  give  reasons  for  the  decision, 
based  on  the  record;  and 

(4)  state  that  the  decision  is  final  for 
the  Department. 

§900.168    Will  an  appeal  hurt  the  Indian 
tribe  or  tribal  organization's  position  in 
other  contract  negotiations? 

No.  A  pending  appeal  will  not  affect 
or  prevent  the  negotiation  or  award  of 
another  contract. 

§900.169    Will  the  decisions  on  appeals  be 
available  for  the  public  to  review? 

Yes.  The  Secretary  shall  publish  all 
final  decisions  from  the  ALJs,  the  IBIA, 
and  the  Secretary  of  Health  and  Human 
Services. 
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Appeals  of  Kmergpnry  Rpa<i.siimption  of 
Self-Determination  Contracts  or 
Suspension.  Withholding  or  Delay  of 
Payments  Under  a  Self-Determination 
Contract 

$  900. 1 70    What  happens  in  the  case  of 
emergency  reassumption  or  suspension  or 
withholding  or  delay  of  payments? 

(a)  This  subpart  applies  when  the 
Secretary  gives  notice  to  an  Indian  tribe 
or  tribal  organization  that  the  Secretary 
intends  to: 

(1)  immediately  rescind  a  contract  or 
grant  and  reassume  a  program;  or 

(2)  suspend,  withhold,  or  delay 
payment  under  a  contract. 

(b)  When  the  Secretary  advises  an 
Indian  tribe  or  tribal  organization  that 
the  Secretary  intends  to  take  an  action 
referred  to  in  paragraph  (1)  above,  the 
Secretary  shall  also  notify  the  Deputy 
Director  of  the  Office  of  Hearings  and 
Appeals,  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203. 

§  900. 171    Will  there  be  a  hearing? 

Yes.  The  Deputy  Director  of  the  Office 
of  Hearings  and  Appeals  shall  appoint 
an  Administrative  Law  Judge  (ALJ)  to 
hold  a  hearing. 

(a)  The  hearing  shall  be  held  within 
10  days  of  the  date  of  the  notice  referred 
to  in  §900.170  unless  the  Indian  tribe  or 
tribal  organization  agrees  to  a  later  date. 

(b)  If  possible,  the  nearing  will  be 
held  at  the  office  of  the  Indian  tribe  or 
tribal  organization.  If  the  hearing  is  held 
more  than  50  miles  from  the  Indian 
tribe's  or  tribal  organization's  office,  the 
Secretary  shall  arrange  to  pay 
transportation  costs  and  per  diem  for 
incidental  expenses.  This  will  allow  for 
adequate  representation  of  the  Indian 
tribe  or  tribal  organization. 

§  900. 1 72    What  happens  after  the  hearing? 

(a)  Within  30  days  after  the  end  of  the 
hearing  or  any  post  hearing  briefing 
schedule  established  by  the  ALJ,  the  ALJ 
shall  send  all  pariies  a  recommended 
decision  by  certified  mail,  return  receipt 
requested.  The  recommended  decision 
shall  contain  the  ALJ's  findings  of  fact 
and  conclusions  of  law  on  all  the  issues. 
The  recommended  decision  shall  also 
state  that  you  have  the  right  to  object  to 
the  recommended  decision. 

(b)  If  the  appeal  involves  the 
Department  of  Health  and  Human 
Services,  the  recommended  decision 
shall  contain  the  following  statement: 

Within  15  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
objection  to  the  recommended  decision  with 
the  Secretary  of  Health  and  Human  Services 

under  25  CFR .  An  appeal  to  the 

Secretary  under  25  CFR shall  be  filed  at 

the  following  address:  Department  of  Health 


and  Human  ^ervu.es,  2UO  Iniieijeiideuce  Avts. 
S.W.,  Washington.  DC  20201.  You  shall  serve 
copies  of  your  notice  of  appeal  on  the  official 
whose  decision  is  being  appealed.  You  shall 
certify  to  the  Secretary  that  you  have  served 
this  copy.  If  neither  party  files  an  objection 
to  the  recommended  decision  within  15  days, 
the  recommended  decision  will  become  final. 

(c)  If  the  appeal  involves  the 
Department  of  the  Interior,  the 
recommended  decision  shall  contain  the 
following  statement: 

Within  15  days  of  the  receipt  of  this 
recommended  decision,  you  may  file  an 
objection  to  the  recommended  decision  with 
the  Interior  Board  of  Indian  Appeals  (IBIA) 

under  25  CFR .  An  appeaJ  to  the  IBIA 

under  25  CFR shall  be  filed  at  the 

following  address:  Board  of  Indian  Appeals, 
4015  Wilson  Boulevard,  Arlington,  VA 
22203.  You  shall  serve  copies  of  your  notice 
of  appeal  on  the  Secretary  of  the  Interior,  and 
on  the  official  whose  decision  is  being 
appealed.  You  shall  certify  to  the  IBIA  that 
you  have  served  these  copies.  If  neither  party 
files  an  objection  to  the  recommended 
decision  within  15  days,  the  recommended 
decision  will  become  final 

§  900. 1 73    Is  the  recommended  decision 
always  final? 

No.  Any  party  to  the  appeal  may  file 
precise  and  specific  written  objections 
to  the  recommended  decision,  or  any 
other  comments,  within  15  days  of 
receiving  the  recommended  decision. 
You  shall  serve  a  copy  of  your 
objections  on  the  other  party.  The 
recommended  decision  will  become 
final  15  days  after  the  Indian  tribe  or 
tribal  organization  receives  the  ALJ's 
recommended  decision,  unless  a  written 
statement  of  objections  is  filed  with  the 
Secretary  of  Health  and  Human  Services 
or  the  IBIA  during  the  15-day  period.  If 
no  party  files  a  written  statement  of 
objections  within  15  days,  the 
recommended  decision  will  become 
final. 

§  900. 1 74    If  an  Indian  tribe  or  tribal 
organization  object  to  the  recommended 
decision,  wtiat  will  ttie  Secretary  of  Health 
and  Human  Services  or  the  IBIA  do? 

(a)  The  Secretary  or  the  IBIA  has  15 
days  from  the  date  he/she  receives 
timely  written  objections  to  modify, 
adopt,  or  reverse  the  recommended 
decision.  If  the  Secretary  or  the  IBIA 
does  not  modify  or  reverse  the 
recommended  decision  during  that 
time,  the  recommended  decision 
automatically  becomes  final. 

(b)  When  reviewing  the  recommended 
decision,  the  IBIA  or  the  Secretary  may 
consider  and  decide  all  issues  properly 
raised  by  any  party  to  the  appeal,  based 
on  the  record. 

(c)  the  decision  of  the  Secretary  or  of 
the  IBIA  shall: 

(1)  be  in  writing; 


U)  specify  the  findings  of  fact  or 
conclusions  of  law  which  are  modified 
or  reversed; 

(3)  give  reasons  for  the  decision, 
based  on  the  record;  and 

(4)  state  that  the  decision  is  final  for 
the  Department. 

§900.175  Will  an  appeal  hurt  an  Indian 
tribe  or  tribal  organization's  position  in 
other  contract  negotiations? 

No.  A  pending  appeal  will  not  affect 
or  prevent  the  negotiation  or  award  of 
another  contract. 

§900.176    Will  tt>e  decisions  on  appeals  be 
available  for  the  public  to  review? 

Yes.  The  Secretary  shall  publish  all 
final  decisions  from  the  ALJs,  the  IBIA, 
and  the  Secretary  of  Health  and  Human 
Services. 

Subpart  M— Federal  Tort  Claims  Act 
Coverage 

General  Provisions 

§  900. 1 80    What  does  this  subpart  cover? 

This  subpart  explains- the 
applicability  of  the  Federal  Tort  Claims 
Act  (FTCA).  This  section  covers: 

(a)  coverage  of  claims  arising  out  of 
the  performance  of  medical-related 
functions  under  self-determination 
contracts; 

(b)  coverage  of  claims  arising  out  of 
the  performance  of  non-medical-related 
functions  under  self-determination 
contracts;  and 

(c)  procedures  for  filing  claims  under 
FTCA. 

§900.181    What  definitions  apply  to  this 
subpart? 

(a)  Indian  contractor  means: 

(1)  in  California  subcontractors  of  the 
California  Rural  Indian  Health  Board, 
Inc.,  or,  subject  to  approval  of  the  IHS 
Director  after  consultation  with  the 
DHHS  Office  of  General  Counsel, 
subcontractors  of  an  Indian  tribe  or 
tribal  organization  which  are: 

(i)  governed  by  Indians  eligible  to 
receive  services  from  the  Indian  Health 
Service; 

(ii)  which  carry  out  comprehensive 
IHS  service  programs  within 
geographically  defined  service  areas; 
and 

(iii)  which  are  selected  and  identified 
through  tribal  resolution  as  the  local 
provider  of  Indian  health  care  services; 
or 

(2)  subject  to  the  approval  of  the  IHS 
Director  after  consultation  with  the 
DHHS  Office  of  General  Counsel,  tribes 
and  tribal  organizations  which  meet  in 
all  respects  the  requirements  of  the 
Indian  Self-Determination  Act  to 
contract  directly  with  the  Federal 
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Government  but  which  choose  through 
tribal  resolution  to  sub-contract  to  carry 
out  IHS  service  programs  within 
geographically  defined  service  areas 
with  another  Indian  tribe  or  tribal 
organization  which  contracts  directly 
with  IHS. 

(b)  Self-determination  contract  or 
contract  means  contracts,  annual 
funding  agreements,  grants  and 
cooperative  agreements  under  Title  I  of 
the  Act. 

§900.182    What  other  i'.atuies  ana 
regulations  apply  to  FTCA  coverage^ 

A  number  of  other  statutes  aim 
regulations,  including  the  Federal  Tort 
Claims  Act  (28  U.S.C.  1346(b).  2401, 
2671-2680)  and  related  Department  of 
Justice  regulations  in  28  CFR  part  14. 

§900.183     Do  Indian  tribes  and  tribal 
organizations  need  to  be  aware  of  areas 
which  FTCA  does  not  cover'' 

Yes.  There  are  claims  against  self- 
determination  contractors  which  are  not 
covered  by  FTCA,  claims  which  may 
not  be  pursued  under  FTCA,  and 
remedies  that  are  excluded  by  FTCA. 
General  guidance  is  provided  below  as 
to  these  matters  but  is  not  intended  as 
a  definitive  description  of  coverage 
which  is  subject  to  review  by  the 
Department  of  Justice  and  the  courts  on 
a  case-by-case  basis. 

(a)  What  claims  are  barred  by  FTCA 
and  therefore  may  not  be  made  against 
the  United  States,  an  Indian  tribe  or 
tribal  organization?  Any  claim  arising 
out  of  assault,  battery,  false 
imprisonment,  false  arrest,  malicious 
prosecution,  abuse  of  process,  libel, 
slander,  misrepresentation,  deceit,  or 
interference  with  contract  rights,  unless 
otherwise  authorized  by  28  U.S.C. 
2680(h). 

(b)  What  claims  may  not  be  pursued 
under  FTCA  but  may  be  pursued  under 
other  provisions  of  law? 

(1)  Except  as  provided  in 

§  900.181(a)(1)  and  §  900.189,  claims 
against  sub-contractors  arising  out  of  tho 
performance  of  subcontracts  with  a  self- 
determination  contractor; 

(2)  claims  for  on-the-job  injuries 
which  are  covered  by  workmen's 
compensation; 

(3)  claims  for  breach  of  contract  rather 
than  tort  claims; 

(4)  a  claim  which  is  brought  for 
violation  of  the  Constitution  of  the 
United  States;  or    , 

(5)  a  claim  which  is  brought  for  a 
violation  of  a  statute  of  the  United 
States  under  which  an  action  against  an 
individual  is  otherwise  authorized. 

(c)  What  remedies  are  excluded  by 
FTCA  and  therefore  are  barred? 

\ 


(1)  Punitive  damages,  unless 
otherwise  authorized  by  28  U.S.C.  2674; 
and 

(2)  other  remedies  not  permitted 
under  applicable  State  law. 

§  900  1 84    is  the'f?  a  deadline  for  filing 
FTCA  claims^ 

Yes.  Claims  shall  be  filed  within  2 
years  of  the  date  of  accrual.  (28  U.S.C. 
2401). 

§  900  1 85    Hoi^  ^C'-cj  aoes  the  Federal 
government  have  to  process  an  FTCA  claim 
after  the  claim  is  -^ecelved  by  the  Federal 
agency  before  a  ',:<wsiiit  may  be  filed? 

^  \  III  on  1 11^ 

§  900  1 86     Is  it  necessary  for  a  self- 
determination  contract  to  Include  any 
clauses  about  Tederai  Tort  Claims  Act 
coverage'' 

No,  it  is  optional.  At  the  request  of 
Indian  tribes  and  tribal  organizations, 
self-determination  contracts  shall 
include  the  following  clauses  to  clarify 
the  scope  of  FTCA  coverage: 

(a)  For  purposes  of  Federal  Tort 
Claims  Act  coverage,  the  contractor  and 
its  employees  (including  individuals 
pfifforming  personal  services  contracts 
with  the  contractor  to  provide  health 
care  services)  are  deemed  to  be 
employees  of  the  Federal  government 
while  performing  work  under  this 
contract.  This  status  is  not  changed  by 
the  source  of  the  funds  used  by  the 
contractor  to  pay  the  employee's  salary 
and  benefits  unless  the  employee 
receives  additional  compensation  for 
performing  covered  services  from 
anyone  other  than  the  contractor. 

(b)  The  following  clause  is  for  IHS 
contracts  only:  Under  this  contract,  the 
contractor's  employee  may  be  required 
as  a  condition  of  employment  to  provide 
health  services  to  non-IHS  beneficiaries 
in  order  to  meet  contractual  obligations. 
These  services  may  be  provided  in 
either  contractor  or  non-contractor 
facilities.  The  employee's  status  for 
Federal  Tort  Claims  Act  purposes  is  not 
affected. 

§900.187     Does  FTCA  appiy  to  a  self- 
determination  contract  If  FTCA  is  not 
reterenced  in  the  contract? 

Yes. 

§  900  1  &8    To  wf  at  extent  shall  the 
contractor  coooerpAP  with  the  Federal 
government  in  connection  with  tort  claims 
arising  out  o'  the  cor-tractor's 
pertormance ' 

(a)  The  contractor  shall  designate  an 
individual  to  serve  as  tort  claims  liaison 
with  the  Federal  government. 

(b)  The  contractor  shall  notify  the 
Secretary  immediately  in  writing  of  any 
tort  claim  (including  any  proceeding 
before  an  administrative  agency  or 


court)  filed  against  the  contractor  or  any 
of  its  employees  that  relates  to 
performance  of  a  self-determination 
contract.  This  includes,  but  is  not 
limited  to,  the  performance  of  any 
subcontract. 

(c)  The  contractor,  through  its 
designated  tort  claims  liaison,  shall 
assist  the  appropriate  Federal  agency  in 
preparing  a  comprehensive,  accurate, 
and  unbiased  report  of  the  incident  so 
that  the  claim  may  be  properly 
evaluated.  This  report  should  be 
completed  within  60  days  of 
notification  of  the  filing  of  the  tort 
claim.  The  report  should  be  complete  in 
every  significant  detail  and  include  as 
appropriate: 

(1)  tne  date,  time  and  exact  place  of 
the  accident  or  incident; 

(2)  a  concise  and  complete  statement 
of  the  circumstances  of  the  accident  or 
incident; 

(3)  the  names  and  addresses  of  tribal 
and/or  Federal  employees  involved  as 
participants  or  witnesses; 

(4)  the  names  and  addresses  of  all 
other  eye  witnesses; 

(5)  an  accurate  description  of  all 
government  and  other  privately-owned 
property  involved  and  the  nature  and 
amount  of  damage,  if  any; 

(6)  a  statement  whether  any  person 
involved  was  cited  for  violating  a 
Federal,  State  or  tribal  law,  ordinance, 
or  regulation; 

(7)  the  contractor's  determination 
whether  any  of  its  employees  involved 
in  the  incident  giving  rise  to  the  tort 
claim  were  acting  within  the  scope  of 
their  employment  in  carrying  out  the 
contract  at  the  time  the  incident 
occurred;  and 

(8)  copies  of  all  relevant 
documentation,  including  available 
police  reports,  statements  of  witnesses, 
newspaper  accounts,  weather  reports, 
plats  and  photographs  of  the  site  or 
damaged  property,  such  as  may  be 
necessary  or  useful  for  purposes  of 
claim  determination  by  the  Federal 
agency. 

(d)  The  contractor  shall  cooperate 
with  and  provide  assistance  to  the  U.S. 
Department  of  Justice  attorneys  assigned 
to  defend  the  tort  claim,  including,  but 
not  limited  to,  case  preparation, 
discovery,  and  trial. 

(e)  If  requested  by  the  Secretary,  the 
contractor  shall  make  an  assignment 
and  subrogation  of  all  the  contractor's 
riconstrucghts  and  claims  (except  those 
against  the  Federal  government)  arising 
out  of  a  tort  claim  against  the  contractor. 

(0  If  requested  by  the  Secretary,  the 
contractor  shall  authorize 
representatives  of  the  Secretary  to  settle 
or  defend  any  tort  claim  and  to 
represent  the  contractor  in  or  take 
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charge  of  any  action.  If  the  Federal 
government  undertakes  the  settlement 
or  defense  of  any  claim  or  action  the 
contractor  shall  provide  all  reasonable 
additional  assistance  in  reaching  a 
settlement  or  asserting  a  defense. 

§  900. 1 89     Does  ttiis  coverage  extend  to 
subcontractors  of  sett-determination 
contracts? 

No.  Subcontractors  or  subgrantees 
providing  services  to  the  Public  Law 
93-638  contractor  or  grantee  are 
generally  not  covered.  The  only 
exceptions  are  Indian  contractors  such 
as  those  under  subcontract  with  the 
California  Rural  Indian  Health  Board  to 
carry  out  IHS  programs  in 
geographically  defined  service  areas  in 
California  and  personal  services 
contracts  under  §900.193  (for 
§  900.183(b)(1))  or  §  900.183(b)  (for 
§900.190). 

Medical-Related  Gaims 

§  900. 1 90    Is  FTCA  the  exclusive  remedy 
(or  a  tort  claim  for  personal  Injury  or  deatti 
resulting  from  the  pertormance  of  a  self- 
determination  contract? 

Yes.  except  as  explained  in 
§  900.183(b).  No  claim  may  be  fded 
against  a  self-determination  contractor 
or  employee  for  personal  injury  or  death 
arising  from  the  performance  of 
medical,  surgical,  dental,  or  related 
functions  by  the  contractor  in  carrying 
out  self-determination  contracts  under 
the  Act.  All  such  claims  shall  be  filed 
against  the  United  States  and  are  subject 
to  the  limitations  and  restrictions  of  that 
Act. 

§900.191     Are  employees  of  self- 
determination  contractors  providing  healtti 
services  under  'he  self-determination 
contract  protected  by  FTCA? 

Yes.  For  the  purpose  of  Federal  Tort 
Claims  Act  coverage,  an  Indian  tribe  or 
tribal  organization  and  its  employees 
performing  medical-related  functions 
under  a  self-determination  contract  are 
deemed  a  part  of  the  Public  Health 
Service  if  the  employees  are  acting 
within  the  scope  of  their  employment  in 
carrying  out  the  contract. 

§  900. 1 92    What  employees  are  covered  by 
FTCA  for  medical-related  claims? 

(a)  Permanent  employees; 

(b)  temporary  employees; 

(c)  persons  providing  services  without 
compensation  in  carrying  out  a  contract; 
and 

(d)  persons  required  because  of  their 
employment  by  a  self-determination 
contractor  to  serve  non-IHS 
beneficiaries  (even  if  the  services  are 
provided  in  facilities  not  owned  by  the 
contractor). 


§  800.193    Does  FTCA  coverage  extend  to 
individuals  who  provide  health  care 
services  under  a  personal  services  contract 
providing  services  in  a  facility  that  is 
owned,  operated,  or  constructed  under  ttie 
jurisdiction  of  the  IHS? 

Yes.  The  coverage  extends  to 
individual  personal  services  contractors 
providing  health  services  in  such  a 
facility,  including  a  facility  owned  by  a 
tribe  or  tribal  organization  but  operated 
under  a  self-determination  contract  with 
IHS. 

§  900. 1 94    Does  FTCA  coverage  extend  to 
services  provided  under  a  staff  privileges 
agreement  with  a  non-IHS  facility  where  the 
agreement  requires  a  health  care 
practitioner  to  provide  reciprocal  services 
to  the  general  population? 

Yes,  as  long  as  the  contractor's  health 
care  practitioners  do  not  receive 
additional  compensation  for  the 
performance  of  these  services  and  they 
are  acting  within  the  scope  of  their 
employment  under  a  self-determination 
contract.  Reciprocal  services  include: 

(a)  Cross-covering  other  medical 
personnel  who  temporarily  cannot 
attend  their  patients: 

(b)  assisting  other  personnel  with 
surgeries  or  other  medical  procedures: 

(c)  assisting  with  unstable  patients  or 
at  deliveries;  or 

(d)  assisting  in  any  patient  care 
situation  where  additional  assistance  by 
health  care  personnel  is  needed. 

§  900. 1 95    Does  FTCA  coverage  extend  to 
the  contractor's  health  care  practitioners 
providing  services  to  private  patients  on  a 
fee-for-services  t>asis  when  such  personnel 
receive  the  fee,  not  the  self-determination 
contractor? 

No. 

§  900. 1 96    Do  covered  services  Include  the 
conduct  of  clinical  studies  and 
investigations  and  the  provision  of 
emergency  services,  including  the 
operation  of  emergency  motor  vehicles? 

Yes,  if  the  services  are  provided  in 
carrying  out  a  self-determination 
contract. 

§  900. 1 97    Does  FTCA  cover  employees  of 
the  contractor  who  are  paid  by  the 
contractor  from  funds  other  than  those 
provided  through  the  self-determination 
contract? 

Yes,  as  long  as  the  services  out  of 
which  the  claim  arose  were  performed 
in  carrying  out  the  self-determination 
contract. 

§900.198    Are  Federal  employees  assigned 
to  a  self-determination  contractor  under  the 
Intergovernmental  Personnel  Act  or 
detailed  under  section  214  of  the  Public 
Health  Service  Act  covered  to  the  same 
extent  that  they  would  be  if  worldng  directiy 
for  a  Federal  agency? 

Yes. 


§  900.199    Does  FTCA  ccverage  extend  to  a 
contractor's  health  care  practitioners  to 
whom  staff  privileges  have  been  exi'-oe  • 
in  contractor  health  care  facilities  operated 
under  a  self-determination  contract  on  the 
condition  that  such  practitioner  provide 
health  services  to  IHS  t>eneficianes  covered 
by  FTCA? 

Yes,  health  care  practitioners  with 
staff  privileges  in  a  facility  operated  by 
a  contractor  are  covered  when  they 
perform  services  to  IHS  beneficiaries. 
Such  personnel  are  not  covered  when 
providing  services  to  non-IHS 
beneficiaries. 

§  900.200    May  persons  who  are  not 
Indians  or  Alaska  Natives  assert  claims 
under  FTCA? 

Yes.  Non-Indian  individuals  who 
otherwise  are  eligible  for  services  from 
IHS  in  accordance  with  Federal  law  and 
regulations,  whether  or  not  on  a  fee-for- 
service  basis,  may  assert  claims  under 
this  subpart. 

Procedure  for  Filing  Medical-Related 
Claims 

§  900.201     How  should  claims  arising  out  of 
the  performance  of  medical-related 
functions  be  filed? 

Claims  should  be  filed  on  Standard 
Form  95  (Claim  for  Damage,  Injury  or 
Death)  or  by  submitting  comparable 
written  information  (including  a 
definite  amount  of  monetary  damage 
claimed)  with  the  Chief,  PHS  Claims 
Branch,  Room  18-20,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857.  or  such  other  address  as 
shall  have  been  provided  to  the 
contractor  in  writing. 

§  900.202    What  should  a  self- 
determination  contractor  or  a  contractor's 
employee  do  on  receiving  such  a  claim? 

You  should  immediately  forward  the 
claim  to  the  PHS  Claims  Branch  at  the 
address  indicated  in  §  900.201  and 
notify  the  contractor's  tort  claims 
liaison. 

§  900.203    If  the  contractor  or  contractor's 
employee  receives  a  summons  and/or  a 
complaint  alleging  a  tort  covered  by  FTCA, 
what  should  the  contractor  do? 

You  should  immediately  inform  the 
Chief,  Litigation  Branch,  Business  and 
Administrative  Law  Division,  Office  of 
General  Counsel.  Department  of  Health 
and  Human  Services,  330  Independence 
Avenue  SW..  Room  5362,  Washington, 
DC  20201,  and  the  contractor's  tort 
claims  liaison,  and  forward  the 
following  materials: 

(a)  four  copies  of  the  claimant's 
medical  records  of  treatment,  inpatient 
and  outpatient,  and  any  related 
correspondence,  as  well  as  reports  of 
consultants; 


(b)  a  narrative  summarj'  of  the  care 
and  treatment  involved; 

(c)  the  names  and  addresses  of  all 
personnel  who  were  involved  in  the 
care  and  treatment  of  the  claimant;  and 

(d)  any  comments  or  opinions  that  the 
employees  who  treated  the  claimant 
believe  to  be  pertinent  to  the  allegations 
contained  in  the  claim. 

Non-Medical  Related  Claims 

§900.204     Is  FTCA  '.he  exclusive  'emedy 
for  a  non-medical  related  ton  claim  arising 
out  of  tfie  performance  of  a  self- 
determination  contract'' 

Except  as  explained  in  §  900.183(b), 
no  claim  may  be  filed  against  a  self- 
determination  contractor  or  employee 
based  upon  performance  of  non- 
medical-related  functions  under  a  self- 
determination  contract.  Claims  of  this 
type  shall  be  filed  against  the  United 
States  under  FTCA. 

§900.205    To  what  xin  medical-related 
claims  against  self-determination 
contractors  does  FTCA  appiyl" 

It  applies  to:  I 

(a)  all  tort  claims  arising  from  the 
performance  of  self-determination 
contracts  under  the  authority  of  the  Act 
on  or  after  October  1,  1989;  and 

(b)  any  tort  claims  first  filed  on  or 
after  October  24,  1989,  regardless  of 
when  the  incident  which  is  the  basis  of 
the  claim  occurred. 

§900.206     Does  FTCA  cover  employees  of 
self-determination  contractors^ 

Yes.  A  contractor  and  its  employees 
carrying  out  a  self-determination 
contract  are  considered  part  of  the 
Public  Health  Service  or  the  Department 
of  the  Interior,  as  the  case  may  be,  for 
FTCA  purposes. 

§900.207     How  are  non-medical  related  tort 
claims  and  lawsuits  filed  for  IHS? 

Non-medical-related  tort  claims  and 
lawsuits  arising  out  of  the  performance 
of  self-determination  contracts  with  the 
Indian  Health  Service  should  be  filed  in 
the  manner  described  in  §900.201  (for 
both  §900.207  a"H  ^Q^n  2n«1 

§900.208     How  are  non-medical  related  tort 
claims  and  lawsuits  filed  tor  DOI? 

Non-medical-related  claims  arising 
out  of  the  performance  of  self- 
determination  contracts  with  the 
Secretary  of  the  Interior  should  be  filed 
in  the  manner  described  with  the 
Assistant  Solicitor,  Procurement  and 
Patents,  Office  of  the  Solicitor, 
Department  of  the  Interior,  Room  6511, 
1849  C  Street  NW.,  Washington,  DC 
20240. 


§  QOO  ?0Q     What  should  a  self- 
determination  contractor  or  contractor's 
employee  do  on  receivmg  a  non-medical 
related  tort  claim? 

(a)  If  the  contract  is  with  DHHS,  you 
should  immediately  forward  the  claim 
to  the  PHS  Claims  Branch  at  the  address 
indicated  in  §900.201  and  notify  the 
contractor's  tort  claims  liaison. 

(b)  If  the  contract  is  with  DOI,  you 
should  immediately  notify  the  Assistant 
Solicitor,  Procurement  and  Patents, 
Office  of  the  Solicitor,  Department  of 
the  Interior,  Room  6511,  1849  C  Street 
NW..  VVnshinetnn.  DC  20240. 

§900.210     If  the  contractor  or  contractor's 
employee  receives  a  summons  and/or 
complaint  alleging  a  non-medical  related 
tort  covered  by  FTCA   «vh3t  should  a  tribe 
or  tribal  organization  do? 

.i  IMlie  contract  is  with  the  DHHS, 
you  should  immediately  inform  the 
Chief,  Litigation  Branch,  Business  and 
Administrative  Law  Division,  Office  of 
General  Counsel,  Department  of  Health 
and  Human  Services,  330  Independence 
Avenue  SW.,  Room  5362,  Washington, 
DC  20201  and  the  contractor's  tort 
claims  liaison. 

(b)  If  the  contract  is  with  the 
Department  of  the  Interior,  you  should 
immediately  notify  the  Assistant 
Solicitor,  Procurement  and  Patents, 
Office  of  the  Solicitor,  Department  of 
the  Interior,  Room  6511, 1849  C  Street 
NW.,  Washington,  DC  20240.  and  the 
contractor's  tort  claims  liaison. 

Subpart  N— Post-Awara  Contract 
Disputes 

§900.215    What  does  this  subpart  cover? 

laj  This  subpart  covers: 

(1)  all  HHS  and  DOI  self- 
determination  contracts,  including 
construction  contracts;  and 

(2)  all  disputes  regarding  an  awarding 
official's  decision  relating  to  a  self- 
determination  contract. 

(b)  This  subpart  does  not  cover  the 
decisions  of  an  awarding  official  that  are 
covered  under  subpart  L. 

§900.216    What  other  statutes  and 
regulations  apply  to  contract  disputes? 

(a)  The  Contract  Disputes  Act  of  1978 
((:D.\),  Public  Law  95-563  (41  U.S.C. 
601);  and 

(b)  If  the  matter  is  submitted  to  the 
Interior  Board  of  Contract  Appeals,  43 
CFR  4,  subpart  C.  §§  4.110-126. 

§900.217     Is  filing  a  claim  under  the  CDA 
our  only  option  tor  resolving  post-award 
contract  disputes? 

No.  The  Federal  government  attempts 
to  resolve  all  contract  disputes  by 
agreement  at  the  awarding  official's 
level.  These  are  alternatives  to  filing  a 
claim  under  the  CDA: 


(a)  Before  issuing  a  decision  on  a 
claim,  the  awarding  official  should 
consider  using  informal  discussions 
between  the  parties,  assisted  by 
individuals  who  have  not  substantially 
participated  in  the  matter,  to  aid  in 
resolving  differences. 

(b)  In  addition  to  filing  a  CDA  claim, 
or  instead  of  filing  a  CDA  claim,  the 
parties  may  choose  to  use  an  alternative 
dispute  resolution  mechanism,  pursuant 
to  the  provisions  of  the  Administrative 
Dispute  Resolution  Act,  Public  Law 
101-552,  5  U.S.C.  581  et  seq.,  and 
section  108(l)(b)(12)  of  the  Act,  as 
applicable. 

§900.218    What  is  a  claim  under  the  CDA? 

(a)  A  claim  is  a  written  demand  by 
one  of  the  contracting  parties,  asking  for 
one  or  more  of  the  following: 

(1)  payment  of  a  specific  sum  of 
money  under  the  contract; 

(2)  adjustment  or  interpretation  of 
contract  terms;  or 

(3)  any  other  claim  relating  to  the 
contract. 

(b)  However,  an  undisputed  voucher, 
invoice,  or  other  routing  request  for 
payment  is  not  a  claim  under  the  CDA. 
A  voucher,  invoice,  or  routing  request 
for  payment  may  be  converted  into  a 
CDA  claim  if: 

(1)  It  is  disputed  as  to  UabiUty  or 
amount;  or 

(2)  It  is  not  acted  upon  in  a  reasonable 
time;  and 

(c)  Written  notice  of  the  claim  is  given 
to  the  awarding  official  by  the  senior 
official  designated  in  the  contract. 

§900.219    How  does  an  Indian  tribe  or 
tribal  organization  submit  a  claim? 

(a)  If  you  are  an  Indian  tribe  or  tribal 
organization,  you  shall  submit  your 
claim  in  writing  to  the  awarding  official. 
The  awarding  official  shall  document 
the  contract  file  with  evidence  of  the 
date  the  claim  was  received. 

(b)  If  you  are  a  Federal  agency,  you 
shall  submit  your  claim  in  writing  to  the 
contractor's  senior  official,  as 
designated  in  the  contract. 

§  900.220    Does  it  make  a  difference 
whether  the  claim  is  large  or  small? 

Yes.  An  Indian  tribe  or  tribal 
organization  making  a  claim  for  more 
than  $100,000,  shall  certify  that: 

(a)  the  claim  is  made  in  good  faith, 

(b)  supporting  documents  or  data  are 
accurate  and  complete; 

(c)  the  amount  claimed  accurately 
reflects  the  amount  believed  to  be  owed 
by  the  Federal  government;  and 

(d)  the  person  making  the  certification 
is  authorized  to  do  so  on  behalf  of  the 
Indian  tribe  or  tribal  organization. 
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§  900.221     What  happens  n«xt? 

(a)  If  the  parties  do  not  agree  on  a 
settlement,  the  awarding  official  will 
issue  a  written  decision  on  the  claim. 

(b)  The  awarding  official  shall  always 
give  a  copy  of  the  decision  to  the  Indian 
tribe  or  tribal  organization  by  certified 
mail,  return  receipt  requested,  or  by  any 
other  method  which  provides  a  receipt. 

§  900.222    What  goes  into  a  decision? 
A  decision  shall: 

(a)  describe  the  claim  or  dispute; 

(b)  refer  to  the  relevant  terms  of  the 
contract; 

(c)  set  out  the  factual  areas  of 
agreement  and  disagreement; 

(d)  set  out  the  actual  decision,  based 
on  the  facts,  and  outline  the  reasoning 
which  supports  the  decision;  and 

(e)  contain  the  following  language: 

This  is  a  final  decision.  You  may  appeal 
this  decision  to  the  Interior  Board  of  Contract 
Appeals  (IBCA).  U.S.  Department  of  the 
Interior.  4015  Wilson  Boulevard,  Arlington, 
VA  22203.  If  you  decide  to  appeal,  you  shall, 
within  90  days  from  the  date  you  receive  this 
decision,  mall  or  otherwise  furnish  written 
notice  to  the  IBCA  and  provide  a  copy  to  the 
individual  from  whose  decision  the  appeal  is 
taken.  The  notice  shall  indicate  that  an 
appeal  is  intended,  and  refer  to  the  decision 
and  contract  number.  Instead  of  app>ealing  to 
the  IBCA.  you  may  bring  an  action  in  the  U.S. 
Court  of  Federal  Claims  or  in  the  United 
States  District  Court  within  12  months  of  the 
date  YOU  receive  this  notice. 

§900.223    When  does  an  Indian  tribe  or 
trit>al  organization  get  tt>e  Secretary's 
decision? 

(a)  If  the  claim  is  for  more  than 
$100,000,  the  awarding  official  shall 
issue  the  decision  within  sixty  days  of 
the  day  he  or  she  receives  the  claim.  If 
the  awarding  official  cannot  issue  a 
decision  that  quickly,  he  or  she  shall  tell 
you  when  the  decision  will  be  issued. 

(b)  If  the  claim  is  for  $100,000  or  less, 
and  you  want  a  decision  within  60  days, 
you  shall  advise  the  awarding  official  in 
writing  that  you  want  a  decision  within 
that  period.  If  you  advise  the  awarding 
official  in  writing  that  you  do  want  a 
decision  within  60  days,  the  awarding 
official  shall  issue  the  decision  within 
60  days  of  the  day  he  or  she  receives 
your  written  notice. 

(c)  If  your  claim  is  for  $100,000  or  less 
and  you  do  not  advise  the  awarding 
official  that  you  want  a  decision  within 
60  days,  or  if  your  claim  exceeds 
$100,000  and  the  awarding  official  has 
notified  you  of  the  time  within  which  a 
decision  will  be  issued,  the  awarding 
official  shall  issue  a  decision  within  a 
reasonable  time.  What  is  "reasonable" 
depends  upon  the  size  and  complexity 
of  your  claim,  and  upon  the  adequacy 
of  the  information  you  have  given  to  the 


awarding  official  in  support  of  your 
claim. 

§  900.224    What  happens  If  the  decision 
does  not  come  within  that  time? 

If  the  awarding  official  does  not  issue 
a  decision  within  the  required  time,  the 
Indian  tribe  or  tribal  organization  may 
treat  the  delay  as  though  the  awarding 
official  has  denied  the  claim,  and 
proceed  according  to  §900.22?.(e), 
above. 

§  900.225  Does  an  Indian  tribe  or  trit>al 
organization  get  paid  immediately  if  the 
awarding  official  decides  in  its  favor? 

Yes.  Once  the  awarding  official 
decides  that  money  should  be  paid 
under  the  contract,  the  amount  due. 
minus  any  portion  already  paid,  should 
be  paid  as  promptly  as  possible,  without 
waiting  for  either  party  to  file  an  appeal. 
Any  payment  which  is  made  under  this 
subsection  will  not  affect  any  other 
rights  either  party  might  have.  In 
addition,  it  will  not  create  a  binding 
legal  precedent  as  to  any  future 
payments. 

§  900.226    Can  the  awarding  official  ctuinge 
the  decision  after  It  has  t>een  made? 

(a)  The  decision  of  the  awarding 
official  is  Hnal  and  conclusive,  and  not 
subject  to  review  by  any  forum,  tribunal 
or  government  agency,  unless  an  appeal 
or  suit  is  timely  commenced  as 
authorized  by  the  Contract  Disputes  Act. 
Once  the  decision  has  been  made,  the 
awarding  official  may  not  change  it, 
except  by  agreement  of  the  parties,  or 
under  the  following  limited 
circumstances: 

(1)  if  evidence  is  discovered  which 
could  not  have  been  discovered  through 
due  diligence  before  the  awarding 
official  issued  the  decision; 

(2)  if  the  awarding  o^cial  learns  that 
there  has  been  fraud,  misrepresentation, 
or  other  misconduct  by  a  party; 

(3)  if  the  decision  is  beyond  the  scope 
of  the  awarding  official's  authority; 

(4)  if  the  claim  has  been  satisfied, 
released  or  discharged;  or 

(5)  for  any  other  reason  justifying 
relief  from  the  decision. 

(b)  Nothing  in  this  subpart  shall  be 
interpreted  to  discourage  settlement 
discussions  or  prevent  settlement  of  the 
dispute  at  any  time. 

(c)  If  an  appeal  or  suit  is  filed,  the 
awarding  official  may  modify  or 
withdraw  his  or  her  hnal  decision. 

§  900.227    Is  an  Indian  tribe  or  tribal 
organization  entitled  to  interest  If  it  wins  Its 
claim? 

Yes.  If  you  win  the  claim,  you  will  be 
entitled  to  interest  on  the  amount  of  the 
award.  The  interest  will  be  calculated 
from  the  date  the  awarding  official 


receives  the  claim  until  the  day  you  are 
paid.  The  interest  rate  will  be  the  rate 
which  the  Secretary  of  the  Treasury  sets 
for  the  Renegotiation  Board  under  the 
Renegotiation  Act  of  1951,  Public  Law 
92-41,  26  U.S.C.  1212  and  26  U.S.C. 
7447. 

§  900.228    What  role  will  the  awarding 
official  play  during  an  appeal? 

(a)  The  awarding  official  shall  provide 
any  data,  documentation,  information  or 
support  required  by  the  IBCA  for  use  in 
deciding  a  pending  appeal. 

(b)  Within  30  days  of  receiving  an 
appeal  or  learning  that  an  appeal  has 
been  filed,  the  awarding  official  shall 
assemble  a  file  which  contains  all  the 
documents  which  are  pertinent  to  the 
appeal,  including: 

(1)  the  decision  and  Hndings  of  fact 
from  which  the  appeal  is  taken; 

(2)  the  contract,  including 
specifications  and  pertinent 
modifications,  plans  and  drawings; 

(3)  all  correspondence  between  the 
parties  which  relates  to  the  appeal, 
including  the  letter  or  letters  of  claims 
in  response  to  which  the  decision  was 
issued; 

(4)  transcripts  of  any  testimony  taken 
during  the  course  of  the  proceedings, 
and  affidavits  or  statements  of  any 
witnesses  on  the  matter  in  dispute, 
which  were  made  before  the  filing  of  the 
notice  of  appeal  with  the  IBCA;  and 

(5)  any  additional  information  which 
may  be  relevant. 

§  900.229    What  is  the  effect  of  a  pending 
appeal? 

(a)  Indian  tribes  and  tribal 
organizations  shall  continue 
performance  of  a  contract  during  the 
appeal  of  any  claims  to  the  same  extent 
they  would  had  there  been  no  dispute. 

(b)  A  pending  dispute  will  not  affect 
or  bar  the  negotiation  or  award  of  any 
subsequent  contract  or  negotiation 
between  the  parties. 

Subpart  0 — Retrocession  and 
Reassumption  Procedures 

§  900.230    What  does  retrocession  mean? 

A  retrocession  means  the  return  to  the 
Secretary  of  a  contracted  program,  in 
whole  or  in  part,  for  any  reason,  before 
the  expiration  oj  the  term  of  the 
contract. 

§  900.231    Who  may  retrocede  a  contract, 
in  whole  or  In  part? 

An  Indian  tribe  or  tribal  organization 
authorized  by  an  Indian  tribe. 


§  900.232    What  effect  wfH  an  Indian  tnhp  or 
tritial  organization's  retrocession  have  on 
its  rights  to  contract ' 

An  Indian  tribe  or  tribal 
organization's  retrocession  shall  not 
negatively  affect: 

(a)  any  other  contract  to  which  it  is  a 
party; 

(b)  any  other  contracts  it  may  request; 
and 

(c)  any  future  request  by  the  Indian 
tribe  or  tribal  organization  to  contract 
for  the  same  program. 

§900.233    Will  an  Indian  trioe  c  troai 
organization's  retrocession  adversely  aftect 
funding  available  for  the  retroceded 
program? 

No.  The  Secretary  shall  provide  not 
less  than  the  same  level  of  funding  that 
would  have  been  available  if  there  had 
been  no  retrocession 

§900.234    What  oblig.n.on  does  the  inoian 
trilie  or  tribal  organizatiop  have  with 
respect  to  returning  property  it^at  was  used 
In  the  operation  oi  :he   etroceded  program? 

On  the  effective  dale  ot  any 
retrocession,  the  Indian  tribe  or  tribal 
organization  shall,  at  the  request  of  the 
Secretary  deliver  to  the  Secretary  all 
property  and  equipment  provided  under 
the  contract  which  have  a  per  item 
value  in  excess  of  $5,000  at  the  time  of 
the  retrocession. 

§900.235    What  does  reassumption  mean^ 

Reassumption  means  recision,  in 
whole  or  in  part,  of  a  contract  and 
assuming  or  resuming  control  or 
operation  of  the  contracted  program  by 
the  Secretary  without  consent  of  the 
Indian  tribe  or  tribal  organization.  There 
are  two  types  of  reassumption: 
emergency  and  non-emergency. 

§  900.236    Under  what  circumstances  is  a 
reassumption  considered  an  emergency 
instead  of  non-emergency  reasst-mptson^ 

(a)  A  reassumption  is  consiuereu  a 
non-emergency  reassumption  if  there 
has  been: 

(1)  a  violation  of  the  rights  or 
endangerment  of  the  health,  safety,  or 
welfare  of  any  person;  or 

(2)  gross  negligence  or 
mismanagement  in  the  handling  or  use 
of:  (i)  Contract  funds;  (ii)  trust  funds; 
(iii)  trust  lands;  or  (iv)  interests  in  trust 
lands  under  the  contract. 
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(b)  A.  reassumption  is  considered  an 
emergency  reassumption  if  an  Indian 
tribe  or  tribal  organization  fails  to  fulfill 
the  requirements  of  the  contract  and  this 
failure  poses: 

(1)  an  immediate  threat  of  imminent 
harm  to  the  safety  of  any  person;  or 

(2)  imminent  substantial  and 
irreparable  harm  to  trust  funds,  trust 
lands,  or  interest  in  such  lands. 

§900.23?     In  1  non-emergency 
reassumption  what  is  the  Secretary 

required  io  do'' 

(a)  notiiy  tne  Indian  tribes  or  tribal 
organizations  served  by  the  contract  and 
the  contractor  in  writing  by  certified 
mail  of  the  details  of  the  deficiencies  in 
contract  performance;  and 

(b)  request  specified  corrective  action 
to  be  taken  within  a  reasonable  period 
of  time,  which  in  no  case  may  be  less 
than  45  days;  and 

(c)  offer  and  provide,  if  requested,  the 
necessary  technical  assistance  and 
advice  to  assist  the  contractor  to 
overcome  the  deficiencies  in  contract 
performance. 

§  900  238    What  happens  if  the  contractor 

fails  to  tal^e  corrective  action  to  remedy  the 
contract  dedcienc  es  identified  in  the 
notice'' 

The  Secretary  shall  provide  a  second 
written  notice  by  certified  mail  to  the 
Indian  tribes  or  tribal  organizations 
served  by  the  contract  and  the 
contractor  that  the  contract  will  be 
rescinded,  in  whole  or  in  part. 

§  900  239    What  shall  the  second  written 
notice  include? 

i  he  second  written  notice  shall 
include: 

(a)  the  intended  effective  date  of  the 
reassumption; 

(b)  the  details  and  facts  supporting  the 
intended  reassumption;  and 

(c)  instructions  that  explain  the 
Indian  tribe  or  tribal  organization's  right 
to  a  formal  hearing  within  30  days  of 
receipt  of  the  notice. 

§  900  240    Wnat  is  the  earliest  date  on 
which  the  contract  will  be  rescinded? 

The  contract  will  not  be  rescinded  by 
the  Secretary  before  the  completion  of 
any  administrative  hearing  or  appeal. 


S  900.241     In  an  emeroencv  reassumntion. 
what  Is  the  Secretary  required  to  do? 

(a)  immediately  rescind,  in  whole  or 
in  part,  the  contract; 

(b)  assume  control  or  operation  of  all 
or  part  of  the  program;  and 

(c)  give  written  notice  to  the 
Contractor  and  the  Indian  tribes  or  tribal 
organizations  served. 

§  900.242    What  shall  the  written  notice 
Include? 

(a)  A  detailed  statement  of  the 
findings  which  support  the  Secretary's 
determination; 

(b)  a  statement  explaining  the 
contractor's  right  to  a  hearing  on  the 
record  under  §  900.160  and  §  900.161 
within  10  days  of  the  emergency 
reassumption  or  such  later  date  as  the 
contractor  may  approve; 

(c)  an  explanation  that  the  contractor 
may  be  reimbursed  for  actual  and 
reasonable  "wind  up  costs"  incurred 
after  the  effective  date  of  the  recision; 
and 

(d)  a  request  for  the  return  of 
property,  if  any. 

§  900.243    May  the  contractor  be 
reimbursed  for  actual  and  reasonable  "wind 
up  costs"  incurred  after  the  effective  date 
of  recision? 

Yes. 

§  900.244    Wtiat  obligation  does  the  Indian 
trit>e  or  trit>al  organization  have  with 
respect  to  returning  property  that  was  used 
in  the  operation  of  the  rescinded  contract? 

On  the  effective  date  of  any  recision, 
the  Indian  tribe  or  tribal  organization 
shall,  at  the  request  of  the  Secretary, 
deliver  to  the  Secretary  all  property  and 
equipment  provided  under  the  contract 
which  have  a  per  item  value  in  excess 
of  $5,000  at  the  time  of  the  recision. 

§  900.245    Will  a  reassumption  adversely 
affect  funding  available  for  the  reassumed 
program? 

No.  The  Secretary  shall  provide  not 
less  than  the  same  level  of  funding  that 
would  have  been  provided  if  there  had 
been  no  reassumption. 

[FR  Doc.  96-497  Filed  1-23-96;  8:45  am] 
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RIN2120-AF92 

Definitions  of  Special  Use  Airspace 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

summary:  This  rule  amends  the  Federal 
Aviation  Regulations  by  adding  the 
definitions  of  the  various  forms  of 
special  use  airspace.  Several  categories 
of  special  use  airspace  currently  are 
defined  other  than  in  the  Regulations. 
This  rule  is  needed  to  consolidate  and 
define  those  categories  in  a  single  part, 
including  the  definitions  of  warning 
area  and  non-regulatory  warning  area 
found  in  Special  Federal  Aviation 
Regulation  (SFAR)  No.  53. 
EFFECTIVE  DATE:  January  15.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  C.  White,  Air  Traffic  Rules 
Branch,  ATP-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone  (202)  267-«783. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  determined  that  for 
purposes  of  clarification  and 
conformity,  it  would  be  appropriate  to 
include  in  part  1,  Definitions  and 
Abbreviations,  the  definitions  of  all 
categories  of  special  use  airspace. 
Special  use  airspace  is  defined  in  14 
CFR  Section  73.3(a)  as  airspace  of 
defined  dimensions  wherein  activities 
must  be  confined  because  of  their 
nature,  or  wherein  limitations  are 
imposed  upon  aircraft  operations  that 
are  not  a  part  of  those  activities,  or  both. 
With  the  exception  of  "warning  area," 
the  definitions  are  the  same  definitions 
provided  for  these  categories  of  airspace 
in  the  Aeronautical  Information  Manual 
and  in  FAA  Order  7400.2,  Procedures 
for  Handling  Airspace  Matters.  The 
codification  of  these  currently  accepted 
definitions  into  part  1  does  not  in  any 
way  affect  the  provisions  that  apply  to 
these  areas  that  are  contained  in  parts 
73  and  91.  Nor  does  the  inclusion  of  the 
definitions  in  part  1  impose  any  new 
operating  restrictions. 

In  addition,  this  rule  redefines  the 
term  "warning  area,"  by  consolidating 
the  definitions  of  "warning  area"  and 
"non-regulatory  warning  area"  found  in 
SFAR  53  and  codifies  that  term  in  part 


i.  VVarnuig  ar«as  are  deliiied  in  SFAK  53 
as  airspace  of  defined  dimensions, 
extending  from  3  to  12  nautical  miles 
from  the  coast  of  this  United  States, 
which  contain  activity  that  may  be 
hazardous  to  nonparticipating  aircraft. 
The  purpose  of  such  warning  areas  is  to 
warn  nonparticipating  pilots  of  the 
potential  danger.  This  rule  consolidates 
this  definition  with  the  definition  of 
non-regulatory  warning  area  found  in 
SFAR  53.  A  non-regulatory  warning  area 
is  an  airspace  of  defined  diniensions 
designated  over  international  waters  * 
that  contains  activity  which  may  be 
hazardous  to  nonparticipating  aircraft. 
The  FAA  believes  that  combining  the 
definition  of  a  warning  area  with  the 
definition  of  a  non-regulatory  warning 
area  into  a  single  definition  is 
appropriate  since  the  procedures  that 
apply  to  these  two  areas  are  the  same. 

Presidential  Proclamation  No.  5928, 
issued  on  December  27,  1988.  extended 
the  sovereignty  of  the  United  States,  for 
international  purposes,  over  the 
territorial  seas  from  3  to  12  nautical 
miles  from  the  coast  of  the  United  States 
(including  its  territories).  Prior  to 
Presidential  Proclamation  No.  5928. 
warning  areas  were  only  designated  in 
international  waters.  SFAR  53, 
promulgated  in  response  to 
Proclamation  No.  5928,  designated 
warning  areas  in  domestic  airspace. 
This  rule  defines  a  warning  area  as  an 
area  of  airspace  of  defined  dimension, 
extending  from  3  nautical  miles 
outward  from  the  coast  of  the  United 
States,  that  contains  activity  which  may 
be  hazardous  to  nonparticipating 
aircraft. 

This  rule  will  not  alter  any  of  the 
existing  warning  areas.  The  FAA  does 
not  envision  any  future  additional 
warning  areas  or  enlargement  of  the 
existing  warning  areas  in  domestic 
airspace.  If  new  airspace  areas  are 
needed  in  domestic  airspace,  the  FAA 
will  work  with  the  proponent  to 
establish  the  appropriate  domestic 
special  use  airspace,  i.e.  military 
operations  area  (MOA),  Restricted  area, 
or  Prohibited  area. 

I  find  that  good  cause  exists,  pursuant 
to  5  U.S.C.  553(d),  for  making  this 
amendment  effective  in  less  than  30 
days  to  avoid  confusion  on  the  part  of 
pilots  operating  in  these  types  of 
airspace. 

Discussion  of  Comments 

Two  comments  were  received  from 
the  Air  Line  Pilots  Association  (ALPA) 
and  the  Air  Traffic  Control  Association, 
Inc.  (ATCA).  ALPA  and  ATCA  support 
the  proposed  amendment  to  part  1  as 
provided  in  the  notice  of  proposed 


rulemaking  (60  FR  58494,  Nov.  27, 
1995). 

The  Rule 

This  amendment  to  14  CFR  part  1, 
Definitions  and  Abbreviations,  to 
include  the  definitions  of  all  types  of 
special  use  airspace.  Except  for 
"warning  areas,"  the  definitions  are  the 
same  definitions  of  the  categories  of 
special  use  airspace  found  in  the 
Aeronautical  Information  Manual  and 
FAA  Order  7400.2,  Procedures  for 
Handling  Airspace  Matters  and  are 
familiar  to  and  accepted  by  the  flying 
community.  The  inclusion  of  these 
definitions  in  part  1  does  not  affect  any 
provision  currently  contained  in  parts 
73  and  91.  Further,  the  inclusion  of 
these  definitions  does  not  add  any 
requirement  or  operating  restriction  to 
these  categories  of  special  use  airspace. 
This  rule  also  codifies' the  definition  of 
warning  area.  As  noted  above,  the 
definition  of  warning  area  will 
consolidate  the  definitions  in  SFAR  53 
into  a  single  definition  of  a  warning  area 
that  applies  to  domestic  airspace  located 
from  3  to  12  nautical  miles  from  the 
U.S.  coast,  as  well  as  international 
airspace  beyond  the  12  nautical  mile 
boundary  from  the  coast. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  organization  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96- 
5111),  there  are  no  requirements  for 
information  collection  associated  with 
this  regulation. 

Regulatory  Evaluation 

This  rule  does  not  alter  the  provision 
of  air  traffic  control  (ATC)  services,  nor 
does  it  have  an  impact  on  ATC  system 
users.  This  regulation  merely  adds  a 
section  of  currently  accepted  definitions 
in  14  CFR  part  1  without  making  any 
substantive  revision  to  parts  73  and  91. 
Accordingly,  because  the  costs  of  the 
rule  are  minhnal  or  non-existent,  a 
formal  regulatory  evaluation  has  not 
been  prepared. 

Regulatory  Flexibility  Act 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ensures  that  government 
regulations  do  not  needlessly  and 
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disproportionately  burden  small 
businesses.  The  RFA  requires  the  FAA 
to  review  each  rule  that  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  regulation  will  not  alter  the 
provision  of  air  traffic  control  (ATC) 
services,  nor  will  it  have  an  impact  on 
ATC  system  users.  Hence,  regulation 
will  not  impose  a  significant  cost  on  a 
substantial  number  of  small  entities. 

Federalism  Implications 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

International  Trad  I   iniput  Assessment 

This  rule  will  not  constitute  a  barrier 
to  international  trade,  including  the 
export  of  U.S.  goods  and  services  to 
foreign  countries  and  the  import  of 
foreign  goods  and  services  to  the  United 
States.  This  regulation  will  not  impose 
costs  on  either  U.S.  or  foreign  operators. 
Therefore,  a  competitive  trade 
disadvantage  will  not  be  incurred  by 
either  U.S.  operators  abroad  or  foreign 
operators  in  the  United  States. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  regulation  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866.  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  regulation  is  not  considered 
significant  under  DOT  Order  2100.5, 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations.  A  Regulatory  Flexibility 
Determination  and  International  Impact 
Assessment  are  set  out  above.  Because 
the  economic  impact  of  this  rule  is 
minimal  or  non-existent,  no  formal 
regulatory  evaluation  has  been 
prepared. 

i  ist  ot  Sui)|.'cts  in  14  CFR  Part  1 

Air  transportation.  Federal  Aviation 
Administration. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  1  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

2.  Section  1.1  is  amended  by  revising 
the  definitions  of  Prohibited  area  and 
Restricted  area  and  by  adding  the 
remaining  definitions  to  read  as  follows: 


1,1     General  definitions. 

«  .  .  ■  » 

Alert  Area.  An  alert  area  is 
established  to  inform  pilots  of  a  specific 
area  wherein  a  high  volume  of  pilot 
training  or  an  unusual  type  of 
aeronautical  activity  is  conducted. 
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Firing  Area.  A  controlled 
firing  area  is  established  to  contain 
activities,  which  if  not  conducted  in  a 
controlled  environment,  would  be 
hazardous  to  nonparticipating  aircraft. 
***** 

Military  operations  area.  A  military 
operations  area  (MOA)  is  airspace 
established  outside  Class  A  airspace  to 
separate  or  segregate  certain 
nonhazardous  military  activities  from 
IFR  Traffic  and  to  identify  for  VFR 
traffic  where  theses  activities  are. 
conducted. 
***** 

Prohibited  area.  A  prohibited  area  is 
airspace  designated  under  part  73 
within  which  no  person  may  operate  an 
aircraft  without  the  permission  of  the 
using  agency. 
***** 

Restricted  area.  A  restricted  area  is 
airspace  designated  under  Part  73 
within  which  the  flight  of  aircraft,  while 
not  wholly  prohibited,  is  subject  to 
restriction. 
***** 

Warning  area.  A  warning  eu«a  is 
airspace  of  defined  dimensions, 
extending  from  3  nautical  miles 
outward  from  the  coast  of  the  United 
States,  that  contains  activity  that  may  be 
hazardous  to  nonparticipating  aircraft. 
The  purpose  of  such  warning  areas  is  to 
warn  nonparticipating  pilots  of  the 
potential  danger.  A  warning  area  may  be 
located  over  domestic  or  international 
waters  or  both. 
***** 

Issued  in  Washington,  DC  on  January  18, 
1996. 

David  R.  Hinson, 
Administrator. 

(FR  Doc.  96-922  Filed  1-19-96;  10:49  am] 
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Importation  of  Exotic  Wild  Birds  to  the 
United  States;  Final  Rule  lmp<ementing 
the  Wild  Bird  Conservation  Act  of  1992 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 
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SUMMA^jy:  On  October  23.  1992,  the 
\ .  d  Conservation  Act  of  1992 

(WBCAJ  was  signed  into  law.  the 
purposes  of  which  include  promoting 
the  conservation  of  exotic  birds  by: 
ensuring  that  all  imports  into  the  United 
States  of  species  of  exotic  birds  are 
biologically  sustainable  and  not 
detrimental  to  the  species;  ensuring  that 
imported  birds  are  not  subject  to 
inhumane  treatment  during  capture  and 
transport;  and  assisting  wild  bird 
conservation  and  management  programs 
in  countries  of  origin.  This  final  rule 
would  implement  procedures  for 
establishment  of  an  approved  list  of 
non-captive-bred  (wild-caught)  species 
listed  in  the  Appendices  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES,  or  the  Convention)  that 
can  be  imported. 

DATES:  This  rule  is  effective  February 
23,  1996. 

FOR  FURTHER  INFORMATION  CONTACT*.  Dr. 
Susan  S.  Lieberman,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  room 
420C,  Arlington  VA  22203,  telephone 
(703)  3.58-2093. 
SUPPt-EMENTARY  INFORMATION:  This  final 

rule  implements  aspects  of  the  WBCA. 
which  was  signed  into  law  on  October 
23.  1992.  This  is  the  fourth  of  five 
rulemakings  under  the  WBCA;  the  first 
final  rulemaking  under  the  WBCA  was 
published  in  the  Federal  Register  on 
November  16.  1993  (58  FR  60524).  The 
second  and  third  final  rulemakings 
under  the  WBCA  were  published  in  the 
Federal  Register  on  December  2,  1994 
(59  FR  62255).  The  WBCA  limits  or 
prohibits  imports  of  exotic  bird  species 
to  ensure  that  their  wild  populations  are 
not  harmed  by  trade.  It  also  encourages 
wild  bird  conservation  programs  in 
countries  of  origin  by  both  ensuring  that 
all  imports  of  such  species  into  the 
United  States  are  biologically 
sustainable  and  not  detrimental  to  the 
species,  and  by  creating  an  Exotic  Bird 
Conservation  Fund  to  provide 
conservation  assistance  in  countries  of 


origin.  The  final  rule  of  November  16, 
1993.  implemented  the  prohibitions 
stipulated  in  the  WBCA  and  provided 
permit  requirements  and  procedures  for 
some  allowed  exemptions. 

During  the  one-year  period 
immediately  following  enactment  of  the 
WBCA,  from  October  23,  1992,  to 
October  22,  1993.  import  quotas  were 
established  for  CITES-listed  bird 
species.  Those  quotas  were  announced 
in  the  Federal  Register  on  December  4, 
1992  (57  FR  57510).  A  notice  published 
on  March  30,  1993  (58  FR  16644), 
solicited  public  comments  and 
announced  a  public  meeting,  held  April 
15-16,  1993,  to  receive  input  from  the 
public  for  the  development  of 
regulations  to  implement  some  of  the 
provisions  of  the  WBCA.  Useful  input 
was  received  from  a  bread  cross-section 
of  interested  members  of  the  public  who 
participated  in  the  meeting  and 
submitted  comments  in  writing;  that 
input  has  been  used  to  develop  this 
final  rule.  A  notice  published  on  April 
16,  1993  (58  FR  19840),  announced 
species  for  which  the  quotas  had  been 
met  and  no  further  individual  birds 
could  be  imported. 

Since  the  publication  of  the  final  rule 
of  November  16,  1993.  imports  of  all 
CrTES-listed  birds  (as  defined  in  the 
final  rule)  are  prohibited,  except  for  (a) 
species  included  in  an  approved  list;  (b) 
specimens  for  which  an  import  permit 
has  been  issued;  (c)  species  from 
countries  that  have  approved 
management  plans  for  those  species;  or 
(d)  specimens  from  approved  foreign 
captive-breeding  facilities.  The  U.S. 
Fish  and  Wildlife  Service  (Service) 
published  a  proposed  rule  in  the 
Federal  Register  on  March  17,  1994  (59 
FR  12784),  that  would  implement 
procedures  for  approval  of  foreign 
captive-breeding  facilities, 
establishment  of  an  approved  list  of 
captive-bred  species  listed  in  the  CITES 
Appendices  that  can  be  imported 
without  a  WBCA  permit  and 
establishment  of  criteria  for  including 
non-captive-bred  (wild-caught)  species 
in  the  approved  list. 

As  a  result  of  a  lawsuit  filed  on 
February  15,  1994,  by  the  Humane 
Society  of  the  United  States  and 
Defenders  of  Wildlife,  and  a  resultant 
District  Court  Order  that  found  a  portion 
of  the  regulation  in  the  November  16, 
1993,  Federal  Register  invalid,  the 
Service,  consistent  with  that  Court 
Order,  announced  in  the  Federal 
Register  on  May  24.  1994  (59  FR  26810), 
that  all  exotic  birds  listed  in  Appendix 
in  of  CFTES  are  covered  by  the 
automatic  import  moratorium  of  the 
WBCA,  regardless  of  their  country  of 
origin.  A  proposed  rule  was  published 


on  June  3.  1994  (59  FR  28826),  to 
promulgate  that  regulatory  change  and 
the  final  rule  was  published  on  Dec.  2. 
1994  (59  FR  62254). 

On  Dec.  2.  1994  (59  FR  62255).  a  final 
rule  was  published  which  implemented 
procedures  for  the  establishment  of  an 
approved  list  of  captive-bred  species 
listed  in  the  CITES  Appendices  that 
may  be  imported  without  a  WBCA 
permit;  those  approved  captive-bred 
species  were  those  for  which  it  has  been 
determined  that  trade  involves  only 
captive-bred  specimens. 

This  rule  addresses  the  proposals 
made  in  the  Federal  Register  of  March 
17.  1994.  for  the  criteria  for  including 
species  in  the  approved  list  of  non- 
captive-bred  species,  with  some 
modifications  based  on  comments 
received  and  further  analysis  by  the 
Service.  This  final  rule  establishes 
regulations  called  for  in  the  WBCA  that 
will  accomplish  the  following:  (1)  For 
wild-caught  CITES-Hsted  birds  to  be  on 
an  approved  list,  the  Service  must 
determine  that:  CITES  is  being 
effectively  implemented  for  the^pecies 
for  each  country  of  origin  from  which 
imports  will  be  allowed;  CITES- 
recommended  measures  are 
implemented;  there  is  a  scientifically 
based  management  plan  for  the  species 
that  provides  for  the  conservation  of  the 
species  and  its  habitat,  includes 
incentives  for  conservation,  ensures  that 
the  use  of  the  species  is  biologically 
sustainable  and  maintained  throughout 
its  range  at  a  level  consistent  with  its 
role  in  its  ecosystem,  and  addresses 
factors  that  include  illegal  trade, 
domestic  trade,  subsistence  use,  disease, 
and  habitat  loss;  and  that  the  methods 
of  capture,  transport,  and  maintenance 
of  the  species  minimize  the  risk  of 
injury  or  damage  to  health. 

Comments  and  Information  Received 

The  Service  received  roughly  1500 
comments  from  the  public,  including 
over  1409  form  letters  from  private 
aviculturists  (bird  breeders)  and 
comments  from  12  conservation  and/or 
animal  welfare  organizations,  1 
zoological  organization,  4  scientific 
organizations,  1  representative  of  the  pet 
industry,  2  private  companies,  5 
avicultural  organizations,  and  1 
falconry/ raptor  breeder  organization;  the 
remaining  comments  were  from  other 
private  individuals. 

Comments  of  a  General  Nature 

The  Service  proposed  to  consider 
only  sustainable  use  management  plans 
for  Appendix  II  and  III  species  since 
trade  for  primarily  commercial  purposes 
is  not  permitted  under  the  Convention 
for  Appendix  I  species.  If  specimens  of 


an  Appendix  I  species  are  required  for 
zoological,  scientific,  or  breeding 
purposes,  individuals  or  institutions 
desiring  such  import  may  apply  for  a 
permit  under  Subpart  C  of  this  Part  15. 

Few  comments  were  received 
opposing  such  a  consideration  for 
sustainable  use.  A  few  aviculturists 
objected  because  they  consider 
Appendix  I  species  to  be  the  species 
most  in  need  of  conservation  attention, 
and  believe  that  the  Service  should 
allow  for  imports  of  Appendix  I  species 
under  this  provision  of  the  WBCA.  The 
Service  recognizes  the  need  to  conserve 
these  threatened  and  endangered 
species,  and  agrees  that  they  are  of  the 
highest  conservation  priority.  The 
Service  notes  however  that  approval  to 
import  wild-caught  birds  under  a 
sustainable  use  management  plan  will 
allow  commercial  trade,  and  as  such  is 
inconsistent  with  both  the  intent  and 
the  requirements  of  CITES  Appendix  I. 
The  Service  disagrees  that  scientifically- 
based  management  plans  can  be 
submitted  for  commercial  exports  of 
Appendix  I  listed  species.  If  individuals 
or  organizations  wish  to  import  wild- 
caught  specimens  of  an  Appendix  I 
species  for  zoological,  scientific,  or 
cooperative  breeding  programs,  they 
already  may  apply  for  a  permit  for  such 
an  import  under  Subpart  C  of  this  Part 
15. 

Comments  Pertaining  tu  .'5i;cHun  15.3U: 
Definitions 

The  Service  has  modified  the 
defmition  of  trend  and  the  new 
language  refiects  the  need  to  evaluate 
past  experience  as  well  as  future 
projections  in  deterimining  trend. 

The  Service  notes  that  in  the 
development  of  its  definition  of 
'sustainable  use'  it  drew  upon  lUCN 
draft  guidelines  for  'An  Initial 
Procedure  for  Assessing  the 
Sustainability  of  Uses  of  Wild  Species'. 
These  draft  guidelines  recommend  that 
assessing  the  impacts  of  use  should 
cover  three  factors:  (1)  Demographic 
sustainability  or  the  impact  of  the  use 
on  the  population  being  used  (the  use 
must  be  at  a  rate  that  is  within  the 
population's  capacity  for  renewal);  (2) 
ecological  sustainability  or  the 
compatibility  of  a  use  with  the  quality 
and  native  diversity  of  the  ecosystem; 
and  (3)  impacts  of  other  factors  (human 
activities  and/or  natural  events)  on  the 
ecosystem.  The  Service  has 
incorporated  these  concepts  into  a 
working  definition  of  sustainable  use. 

Several  commenters  supported  the 
definition  of  sustainable  use  while 
numerous  commenters,  including  the 
pet  industry,  avicultural,  animal 
welfare,  and  conservation  organizations 


disagreed  with  the  Service's  proposed 
definition — "the  use  of  a  species  in  a 
manner  and  at  a  level  such  that 
populations  of  the  species  are 
maintained  at  optimal  levels  for  the  long 
term  and  involves  a  determination  of 
the  productive  capacity  of  the  species 
and  its  ecosystem,  in  order  to  ensure 
that  utilization  does  not  exceed  those 
capacities  or  the  ability  of  the 
population  to  reproduce  and  maintain 
itself.  They  objected  that  the  Service's 
use  of  "optimal"  was  vague  and  left  the 
definition  open-ended  and  subject  to 
interpretation  by  the  reader.  The  Service 
recognizes  the  extreme  importance  of 
the  term  "sustainable  use"  since  the 
WBCA  requires  that  the  import  of  wild- 
caught  birds  must  be  biologically 
sustainable.  The  Service  has  modified 
its  definition  to  remove  any  ambiguity, 
by  replacing  the  term  "optimal  levels" 
with  the  term  "biologically  viable 
levels". 

One  conservation  organization 
objected  to  the  phrase  "long  term"  in 
the  sustainable  use  definition,  arguing 
that  interpretation  of  the  phrase  is  open 
to  debate  as  to  the  exact  length  of  time 
meant  in  the  definition.  They  would 
prefer  a  modifier  "biased  toward  the 
indefinite  maintenance  of  viability,  such 
as  in  perpetuity"  be  added  to  the 
definition.  The  Service  disagrees,  in  that 
such  a  modifier  would  be  unnecessarily 
confusing.  The  phrase  "long  term"  is 
sufficiently  dear,  as  it  refers  to  many 
generations  and  indeed  many,  many 
years.  The  Service  considers  it  too 
extreme  to  require  exporting  countries 
to  implement  management  plans  that 
are  designed  to  maintain  a  species  at 
biologically  viable  levels  in  perpetuity. 

Comments  Pertaining  to  Section  15.32: 
Criteria  for  Including  Non-Captive-bred 
Species  in  the  Approved  List 

This  section  establishes  the  criteria 
for  the  inclusion  of  non-captive-bred 
(wild-caught)  bird  species  in  the 
approved  list,  thereby  allowing  their 
importation  into  the  U.S.  under  the 
WBCA  without  needing  WBCA  import 
permits  under  Subpart  C  of  this  Part  15. 
Pursuant  to  Section  106  of  the  WBCA, 
the  Secretary  is  required  to  publish  a  list 
of  species  of  exotic  birds  that  are  listed 
in  an  Appendix  to  CITES  and  that  are 
not  subject  to  a  prohibition  or 
suspension  of  importation  otherwise 
applicable  under  the  WBCA.  For  non- 
captive-bred  birds  to  be  imported  from 
other  countries  and  therefore,  for  such 
birds  to  be  listed  in  an  approved  list,  the 
Service  is  required  by  the  WBCA  to  "use 
the  best  scientific  information  available, 
and  to  Consider  the  adequacy  of 
regulatory  and  enforcement  mechanisms 
in  all  countries  of  origin  for  the  species. 


including  such  mechanisms  for  control 
of  illegal  trade." 

The  WBCA  requires  the  Service  to 
make  the  finding  that  CITES  is  being 
effectively  implemented,  by  making 
each  of  the  following  findings  specified 
in  Section  106,  paragraph  (c)  of  the 
WBCA: 

(1)  That  the  country  of  origin  has 
established  a  Scientific  Authority  or 
other  equivalent  authority; 

(2)  That  the  requirements  of  Article  IV 
of  the  Convention  are  implemented  with 
respect  to  that  species; 

(3)  That  remedial  measures 
recommended  by  the  Parties  to  the 
Convention  with  respect  to  that  species 
are  implemented; 

(4)  That  a  scientifically-based 
management  plan  has  been  developed 
for  the  species  which  provides  for  the 
conservation  of  the  species  and  its 
habitat  and  includes  incentives  for 
conservation  (section  106,  paragraph 
(c)(2)(A)  of  the  WBCA); 

(5)  That  a  scientifically-based 
management  plan  has  been  developed 
for  the  species  which  ensures  that  the 
use  of  the  species  is  biologically 
sustainable  and  maintained  throughout 
the  range  of  the  species  in  the  country 
to  which  the  plan  applies  at  a  level  that 
is  consistent  with  the  role  of  the  species 
in  the  ecosystem  and  is  well  above  the 
level  at  which  the  species  might  become 
threatened  with  extinction  (Section  106, 
paragraph  (c)(2)(B)  of  the  WBCA); 

(6)  That  a  scientifically-based 
management  plan  has  been  developed 
for  the  species  which  addresses  factors 
relevant  to  the  conservation  of  the 
species,  including  illegal  trade, 
domestic  trade,  subsistence  use,  disease, 
and  habitat  loss  (section  106,  paragraph 
(c)(2)(C)  of  the  WBCA); 

(7)  That  the  management  plan  is 
implemented  and  enforced  (Section  106, 
paragraph  (c)(3)  of  the  WBCA);  and 

(8)  That  the  methods  of  capture, 
transport,  and  maintenance  of  the 
species  minimize  the  risk  of  injury  or 
damage  to  health,  including  inhumane 
treatment  (Section  106,  paragraph  (c)(4) 
of  the  WBCA).   - 

The  Service  notes  that  Congress  in  the 
WBCA  used  the  terminology 
"scientifically-based  management  plan" 
and  it  has  retained  this  phrase  in  this 
final  rule.  However,  the  Service 
recognizes  that  preferable  phrasing  is 
"science-based"  or  "scientifically- 
sound"  management  plan  and  notes  that 
this  is  the  objective  of  a  sustainable  use 
management  plan  under  the  WBCA. 
Some  animal  welfare  and  conservation 
organizations  recommended  that  the 
Service  insert  the  word  "scientific" 
throughout  the  criteria,  such  as 
"scientific  study"  or  scientific 
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methodology.  The  Serviue  is  making  no 
changes  based  on  these  comments,  since 
this  wording  is  redundant  and  already 
incorporated  in  the  phrase 
"scientifically-based". 

Numerous  comments  were  received 
on  the  criteria  which  the  Service 
proposed  for  making  the  above  findings 
and  these  comments  are  addressed  in 
the  following  sections. 

General  Comments  on  the  Criteria 

The  pet  industry  representative  and 
several  avicultural  organizations  and 
aviculturists  objected  to  the  amount  of 
scientific  information  required  under 
the  proposed  regulations  because  they 
believe  such  information  is  impossible 
to  obtain  in  developing  countries 
because  of  scientific,  logistical  and 
financial  constraints.  They  oppose  the 
adoption  of  the  proposed  criteria 
because  they  consider  them  to  be  too 
complex  and  unattainable  for  the 
underdeveloped  countries  of  the  world. 
The  Service  strongly  disagrees.  In 
particular,  the  Service  disagrees  that 
range  states  that  may  be  interested  in 
exporting  wild-caught  birds  are 
incapable  of  developing  management 
plans  based  on  scientific  information. 

The  WBCA  requires  that  the 
management  plans  be  "scientifically- 
based"  and  that  the  imports  of  wild- 
caught  birds  be  biologically  sustainable 
and  non-detrimental  to  the  survival  of 
the  species  in  the  wild.  Therefore,  the 
Service  is  required  to  receive  and 
review  scientific  data  that  will  ensure 
such  findings  can  be  made.  The  Service 
notes  that  such  scientific  studies  are 
currently  being  undertaken  in  several 
developing  countries  by  nationals  from 
these  countries.  Some  examples  include 
the  Blue-fronted  Amazon  [Amazona 
aestiva]  sustainable  use  project  in 
Argentina:  the  study  of  three  Amazon 
parrot  species  in  Mexico;  the  study  of 
the  Yellow-crowned  Amazon  (Amazona 
ochrocephala)  and  its  potential 
sustainable  use  in  Guatemala;  the  study 
of  parrot  populations  in  Venezuela;  the 
study  of  Atlantic  coastal  forest  Amazon 
parrots  in  Brazil;  the  study  of  macaws 
and  other  parrot  species  in  Manu 
National  Park,  Peru;  the  study  of 
psittacine  populations  in  Cuba;  and  the 
study  of  cockatoo  species  in  Indonesia. 
These  studies  are  not  just  brief  censuses, 
but  often  multi-year  studies  addressing 
a  spectrum  of  biological  questions 
integral  to  the  development  of 
comprehensive  management  plans.  In 
addition  to  the  scientific  data  collected 
during  these  projects,  these  research 
projects  serve  an  invaluable  function  in 
training  ecologists  and  conservation 
biologists  in  these  countries.  The  WBCA 
encourages  such  studies  and  the  Service 


is  willing  to  offer  technical  expertise  to 
those  countries  requesting  assistance. 
The  Service  hopes  that  development 
agencies,  consumers  (industry  and 
avicultural  groups)  and  the  conservation 
communities  will  join  efforts  with  the 
Service  to  provide  support  and  expertise 
to  sustainable  use  projects  that  address 
the  use  of  exotic  birds. 

One  animal  welfare  organization 
opposed  the  use  of  the  phrase 
"sustainable  use"  throughout  Section 
15.32  and  commented  that  the  term 
"sustainable  use  has  become  a 
buzzword,  conjuring  up  images  of 
carefully  planned  and  strictly  controlled 
use  of  wildlife  that  will  not  harm  wild 
populations  or  their  ecosystems".  They 
requested  that  the  term  "scientifically- 
based"  management  plan  be  substituted 
for  sustainable  use  management  plan. 
The  Service  disagrees  and  will  retain 
the  use  of  this  terminology.  However, 
the  Service  believes  that  any  valid 
sustainable  use  management  plan  must 
be  scientifically-based.  The  WBCA 
requires  that  imports  of  wild-caught 
birds  be  "biologically  sustainable"  and 
therefore,  the  management  plans 
submitted  must  provide  information 
that  addresses  such  use  and  must  be 
scientifically-based.  A  management  plan 
based  only  on  commercial  interests  or 
market  demand  would  be  considered 
inadequate. 

Comments  on  Specific  Requirements  for 
Scientifically-Based  Sustainable  Use 
Management  Plans 

Section  15.32(a)(1)    Background 
Information 

One  avicultiu-al  organization  opposed 
the  requirement  to  provide  "a  summary 
of  the  country's  export  legislation 
related  to  this  species,  implementing  the 
Convention,  and  where  appropriate,  a 
summary  of  implementing  regulations; 
and  a  summary  of  the  country's 
enforcement  and  monitoring 
mechanisms  to  ensure  compliance  with 
the  management  plan".  The  Service 
disagrees.  Such  information  is  required 
under  the  WBCA  to  evaluate  the 
implementation  of  CITES  in  the 
exporting  country  and  to  make  the 
required  non-detriment  finding  that  the 
import  of  wild-caught  birds  will  not 
affect  the  survival  of  the  species 
throughout  its  range.  The  Service 
requires  such  information  to  ensure  that 
wild-caught  birds  from  neighboring 
range  countries  are  not  being  laundered 
through  an  exporting  country's 
sustainable  use  management  plan.  A 
copy  of  a  country's  export  legislation 
would  be  extremely  useful  in  assisting 
importing  countries  as  it  would  help  the 
Service  in  smuggling  interdiction  efforts 


and  identification  of  fraudulent 
documents. 

Some  animal  welfare  organizations 
requested  that  a  scientific  study  within 
the  previous  three  years  be  required  for 
information  on  a  species'  distribution 
and  status.  The  Service  disagrees  and 
does  not  believe  the  WBCA  mandates 
such  a  requirement.  The  Service 
recognizes  that  such  information  needs 
to  be  current  and  factual,  but  will  allow 
the  exporting  country  to  chose  a  time 
frame  for  the  information  submitted. 
The  Service  is  requesting  that 
information  on  distribution  be  "recent". 

One  animal  welfare  organization 
suggested  also  requiring  the  following 
background  information:  Summaries, 
prepared  by  the  Management  Authority 
of  each  country  of  origin  of  the  species, 
addressing  the  legislation  related  to  this 
species,  implementation  and 
enforcement  of  CITES.  The  Service 
disagrees.  Should  the  Service  require 
such  information  to  evaluate  the 
management  plan  for  a  species  with  a 
multi-country  distribution,  the  Service 
can  obtain  such  information  directly 
from  the  CITES  Management  Authority 
for  these  countries  or  the  CITES 
Secretariat.  It  would  be  an  unfair 
administrative  burden  for  an  exporting 
country  to  have  to  submit  such 
summaries. 

Section  15.32(a)(2)    Habitat 
Information 

The  pet  industry  representative  and 
several  avicultiu'al  organizations  and 
individuals  opposed  the  requirement  for 
the  submission  of  habitat  information, 
which  they  consider  to  be  irrelevant  and 
unavailable.  The  Service  strongly 
disagrees.  The  WBCA  requires  "that  a 
scientifically-based  management  plap 
has  been  developed  for  the  species 
which  provides  for  the  conservation  of 
the  species  and  its  habitat  and  includes 
incentives  for  conservation"  (Section 
106,  paragraph  (c)(2)(A)  of  the  WBCA). 
In  order  to  make  this  finding,  the 
Service  needs  information  on  a  species' 
ecological  requirements  and  habitats. 
The  Service  also  believes  that  the 
exporting  country  needs  this 
information  in  order  to  develop  a 
scientifically-based  sustainable  use 
management  plans.  The  approval 
criteria  incorporate  this  consideration  in 
a  number  of  ways,  including  requiring: 
(a)  Information  on  species  conservation 
status  and  distribution;  and  (b)  habitat 
conservation  information,  including 
habitat  requirements,  habitat 
distribution  and  protection  status,  and 
habitat  status  and  trends. 

Scientific  organizations  and  one  zoo 
representative  supported  these 
requirements  for  habitat  information. 


.Some  animal  welfare  organizafinns 
requested  that  such  information  be 
provided  from  the  results  of  a  scientific 
study  conducted  within  the  previous 
three  years  prior  to  the  submission  of  a 
sustainable  use  management  plan.  The 
Service  disagrees,  recognizing  that  such 
information  needs  to  be  current  and 
factual;  the  Service  will  allow  the 
exporting  country  to  choose  a  time 
fi^me  for  the  information  submitted,  as 
long  as  it  reflects  the  current  situation. 

Some  animal  welfare  organizations 
recommended  an  additional 
requirement  that  would  request  habitat 
information  on  reserves  which  provide 
protection  for  a  species  and 
management/enforcement  information 
on  those  reserves.  The  Service 
recognizes  the  usefulness  of  this 
information  in  evaluating  sustainable 
use  plans,  but  does  not  believe  that  this 
calls  for  establishing  a  separate 
requirement.  Rather,  such  information 
can  be  provided  under  §  15.32(a)(2)(ii), 
and  the  Service  recommends  its 
submission  when  available.  The  Service 
notes  as  well  that  in  any  application, 
any  such  additional  information  that 
demonstrates  the  scientific  basis  of  a 
sustainable  use  management  plan 
should  be  submitted  in  order  to 
facilitate  decision-making. 

Section  15.32(a)(3)    Information  on  the 
Role  of  a  Species  in  its  Ecosystem 

Conservation,  scientific,  and  animal 
welfare  organizations  commented  that  it 
is  not  possible  for  a  country  of  export 
to  ensure  that  a  species  is  being  used  in 
a  sustainable  manner  when  that  species 
does  not  breed  in  the  country  of  export. 
Since  the  breeding  cycle  is  one  of  the 
most  crucial  stages  in  an  organism's 
annual  cycle  and  the  one  that  provides 
data  to  assess  reproductive  output  and 
population  dynamics,  it  would  not  be 
possible  to  assess  the  affect  of  take  on 
the  population  and  evaluate  the 
sustainable  use  of  such  a  population 
according  to  these  commenters.  They 
argue  that  a  scientifically-based 
management  plan  must  address  these 
concerns  to  be  valid.  The  Service 
strongly  agrees  and  has  modified  its 
criteria  accordingly.  Unless  an  exporting 
country  can  demonstrate  that  a 
management  plan  is  scientifically  valid 
and  the  export  of  a  non-breeding  species 
from  the  country  is  biologically 
sustainable  and  not  detrimental  to  the 
species'  survival  in  its  breeding  range, 
the  Service  will  consider  only 
management  plans  for  species  which 
breed  in  the  exporting  country.  The 
Service  does  not  believe  that  a  species 
that  breeds  elsewhere  than  the  exporting 
country  can  be  managed  sustainably  in 
the  absence  of  reproductive  data  unless 


such  management  is  a  cnnperativfi 
submission  by  both  countries.  The 
Service  strongly  encourages  bilateral  or 
multilateral  cooperation  in  the  case  of 
such  migratory  species. 

Section  15.32(a)(4)    Population 
Dynamics  of  the  Species 

In  order  to  determine  that  any 
utilization  proposed  in  the  management 
plan  is  sustainable,  the  Service 
proposed  to  require  evidence  of  how 
levels  of  sustainable  use  were 
determined,  including  either  (1) 
adequate  long-term  population  trends 
and  take  levels,  or  (2)  population 
estimates,  reproductive  success,  and 
estimation  of  the  number  exported  from 
the  country  during  the  past  2  years,  and 
estimation  of  the  number  of  birds 
removed  directly  from  the  wild  for 
export,  domestic  trade,  illegal  trade, 
subsistence  use,  and  other  purposes. 
The  information  should  include  the 
estimated  number  of  birds  to  be 
removed  from  the  wild  from  each  area 
or  region  of  take  each  year  for  all 
purposes,  including  age-class 
information  for  species,  and  a 
description  of  future  plans  to  monitor 
the  species  in  each  area  of  take  and  to 
determine  whether  the  number  of  birds 
taken  has  been  sustainable.  Throughout 
this  rule,  area  or  region  of  take  refers  to 
the  area  or  region  within  the  country  of 
export  where  birds  will  be  removed 
from  the  wild;  the  degree  of  specificity 
used  will  depend  on  the  particular 
situation  in  the  country  of  export.  If  the 
species  is  abundant  throughout  its 
range,  the  region  of  take  could  be  the 
entire  country;  a  species  that  is  locally 
abundant  but  rare  elsewhere  might  have 
a  more  restricted  area  of- take. 

This  section  generated  extensive 
comments;  the  criteria  listed  in  this 
section  are  essential  to  evaluate  whether 
the  proposed  scientifically-based 
management  plan  is  biologically 
sustainable.  The  proposed  rule  (59  FR 
12784,  March  17,  1994)  required  recent 
population  data  for  the  population  of 
the  species  in  the  country  of  export,  as 
well  as  population  data  from  the 
population  being  harvested,  derived 
from  indices  of  relative  abundance 
(such  as  catch  per  unit  effort  or  call 
count  surveys)  or  population  estimates 
(if  available),  along  with  documentation 
for  each  estimate.  These  population  data 
or  estimates  should  be  based  on  studies 
conducted  for  at  least  three  separate 
years,  or  data  for  one  year  can  be 
provided,  with  a  description  of  survey 
plans  for  future  years.  Population 
assessments  should  have  been 
conducted  during  the  same  season 
(breeding  or  non-breeding)  of  each  year 
for  which  documentation  is  submitted. 


For  long-lived,  more  "K-selected" 
species  of  birds  (as  listed  in  the 
proposed  rule  in  §  15.32)  the  Service 
proposed  requiring  that  the  management 
plan  (for  species  that  breed  in  the 
country  of  export)  include  information 
on  nesting  ecology,  and  reproductive 
rates  or  mortality  rates.  Those  "K- 
selected"  species  were  defined  as  those 
not  in  one  of  19  specified  families  of 
birds.  The  Service  proposed  more 
rigorous  standards  for  the  sustainable 
utilization  of  "K-selected"  species, 
based  on  an  awareness  that  their 
sustainable  utilization  is  very  difficuU, 
and  that  they  are  extremely  sensitive  to 
population  depletion. 

For  species  included  in  one  of  the  19 
families  of  birds  specified  in  the 
proposed  rule  in  §  15.32  (more  "r- 
selected"  species),  the  Service  proposed 
that,  instead  of  detailed  demographic 
information,  the  management  plan  (for 
species  that  breed  in  the  country  of 
export)  need  include:  An  estimation 
(with  documentation)  of  recent 
reproductive  success;  estimation  of 
annual  mortality  or  loss;  or 
documentation  of  long-term  population 
and  offtake  trends  based  on  indices  of 
relative  abundance  and  measures  of 
offtake  and  description  of  any  long-term 
changes  in  other  mortality  factors. 
Reproductive  success  may  be  estimated 
using  pre-breeding  and  post-breeding 
counts,  wherever  that  is  appropriate. 
For  all  birds,  when  the  species  occurs  in 
the  country  of  export  only  during  the 
non-breeding  season,  the  Service 
proposed  to  require  documentadon  or  a 
letter  from  the  CITES  Scientific 
Authority  that  the  species  does  not 
breed  there. 

Two  biologists  supported  the 
proposed  regulations.  Two  scientific 
organizations  who  represent  the 
ornithological  community,  and  the 
animal  welfare  and  conservation 
organizations  opposed  aspects  of  the 
proposed  regulations  regarding 
population  dynamics.  They  considered 
the  proposed  regulations  to  be 
scientifically  flawed.  Representatives  of 
the  scientific  community  argued  that 
"the  amount  of  information  needed  to 
prove  sustainable  use  should  be 
sufficient  to  demonstrate  convincingly 
that  the  level  of  extraction  is  in 
proportion  to  the  annual  growth  of  the 
population."  To  determine  if  levels  of 
use  are  sustainable,  they  recommend  a 
minimum  of  four  kinds  of  biological 
information:  (1)  Population  size  and 
trends;  (2)  annual  reproductive  success 
(number  of  young  produced)  per  female 
by  age  groups;  (3)  annual  rate  of  survival 
of  males  and  females  by  age  groups;  (4) 
the  number  of  birds  harvested.  They 
recommend  that  population  trends  and 
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levels  of  harvest  shuuiu  uv  iiitutsured 
and  reported  for  each  year  of  harvest. 
Reproductive  and  survival  rates  should 
be  measured  for  3  to  5  years,  and 
periodically  thereafter.  They  strongly 
disagree  with  the  proposed  regulations 
which  require  information  on 
reproductive  rates  or  survivorship  rates. 
They  recommend  that  both  be  measured 
for  the  scientific  determination  of 
quotas  for  sustainable  use,  and  that  this 
should  be  required  for  all  species  in 
trade,  not  only  for  K-selected  species. 

The  scientific  community,  the  zoo 
representative,  and  animal  welfare  and 
conservation  organizations  opposed  the 
use  of  different  requirements  for  "r-  and 
K- "selected  species.  They  argued  that 
while  it  is  generally  true  that  K-selected 
spe<;ies  are  more  sensitive  to 
overharvesting  than  r-selected  species, 
"the  population  dynamics  of  long-lived, 
K-selected  birds  are  usually  most 
affected  by  (or  sensitive  to)  changes  in 
adult  mortality  rates.  In  contrast,  r- 
selected  species  have  shorter  life  spans 
and  require  frequent,  successful 
reproduction  for  populations  to  be 
sustained.  In  other  words,  population 
dynamics  of  r-selected  species  are  often 
equally  influenced  by  changes  in 
reproductive  success  and  adult 
mortality.  The  proposed  regulations  do 
not  delineate  what  age  classes  should  be 
harvested  for  trade."  Given  that  both 
adults  and  nestlings  are  likely  to  be 
traded,  and  the  general  lack  of  biological 
information  that  exists  on  species  in 
international  trade,  the  commenters 
argued  that  it  is  essential  to  require 
similar  information  for  all  species  of 
birds.  Lastly,  they  argued  that  the  r-K 
dichotomy  is  of  little  use  when 
comparing  families  of  birds  because 
within  families,  there  is  great  variation 
in  life  history  traits.  They  support  the 
adoption  of  one  set  of  standards  for  all 
birds,  and  that  such  standards  should  be 
strict  and  require  information  on  all  the 
population  parameters  discussed  above 
as  necessary  to  determine  biologically 
sustainable  use. 

The  pet  industry  and  avicultural 
organizations  opposed  the  requirements 
for  "r-  and  K^"selected  species.  They 
argued  that  the  reproductive 
information  called  for  may  not  be 
necessarily  relevant  to  the 
determination  of  sustainable  use.  They 
support  the  adoption  of  one  set  of 
standards  for  all  birds,  and  that  such 
standards  be  based  on  indices  of  relative 
abundance,  and  measures  of  offtake.  A 
general  one-time  population  study  for 
certain  species  should  be  acceptable. 
The  Service  strongly  disagrees  and 
supports  the  use  of  population 
estimates,  reproductive  rates, 
survivorship  rates,  and  mortality  rates 


in  detdi  luining  u  a  sustoinabie  use 
management  plan  is  biologically  valid 
and  non-detrimental  to  the  species' 
survival.  For  many  long-lived  species, 
indices  of  abundance  provide 
insufficient  information  to  assess  a 
population's  status  and  determine 
measures  of  offtake.  For  many  Amazon, 
cockatoo  and  macaw  species, 
population  numbers  may  be  stable  but 
without  reproductive  or  mortality 
information,  it  is  impossible  to 
determine  if  the  population  is  stable, 
declining  or  increasing  over  a  limited 
time  period.  In  the  early  1950's  the 
Puerto  Rican  Parrot  population 
numbered  around  200  birds  in  the  wild 
but  by  1968.  it  had  crashed  to  less  than 
50  individuals.  Population  nesting 
success  was  so  low  that  the  recruitment 
rate  for  the  population  was  zero. 

The  Service  strongly  believes  that  it  is 
critical  to  require  information  on 
population  dynamics  which  would 
allow  the  Service  to  be  able  to  evaluate 
sustainable  use  management  plans  in  a 
rigorous  scientific  manner.  The  Service 
has  modified  the  final  rule  to  require  the 
minimum  four  types  of  biological 
information  that  the  scientific 
ornithological  community  has 
suggested.  However,  should  an 
exporting  country  be  able  to 
demonstrate  that  its  management  plan  is 
scientifically  valid  without  the 
submission  of  all  the  documentation 
required  in  §  15.32,  the  Service  would 
consider  such  a  plan.  For  example,  a 
scientifically-based  management  plan 
for  estrildid  finches  could  be  considered 
without  documentation  on  annual 
reproductive  success  (number  of  young 
produced  per  female  by  age  groups). 
The  Service  also  ^BCognizes  that  the 
theory  of  the  biologically  su.stainable 
use  of  speci«)S  is  continually  evolving 
and  methodologies  to  measure 
population  dynamics  will  change  and 
become  increasingly  refined  as  theory  is 
put  into  practice.  Therefore,  the  Service 
wishes  to  allow  some  flexibility  in 
evaluating  a  scientifically-based 
management  plan. 

The  Service  has  reviewed  the 
scientific  information  available  on 
sustainable  use  and  the  biological 
underpinnings  of  such  theory.  The 
Service  notes  that  the  most  successful 
projects  currently  in  place  for 
sustainable  use  involving  international 
trade  in  CITES-listed  species  involve 
reptiles,  particularly  some  lizards  and 
crocodilians,  and  as  such  caution 
should  be  utilized  in  translating  such 
projects  to  birds,  particularly  long-lived 
species  such  as  psittacines.  In 
developing  the  proposed  criteria  on 
which  to  base  approval  of  sustainable 
use  management  plans,  the  Service 


drew  upon  the  model  for  sustainable 
use  of  parrot  species  by  Beissinger  and 
Bucher  (1992)  [Bioscience  vol.  42. 
March  1992:  Can  parrots  be  conserved 
through  sustainable  harvesting?].  The 
scientific,  animal  welfare  and 
conservation  communities  supported 
this  model  in  their  comments  and  urged 
the  Service  to  adopt  it.  The  Service  has 
added  an  additional  criterion  to 
§  15.32(a)(4)  to  reflect  sustainable  use 
management  options  contained  in  this 
model  where  management  operations 
are  used  to  boost  productivity  and 
harvest  levels  of  young  are 
commensurate  with  such  enhancement. 
In  such  a  case,  it  is  unnecessary  to 
measure  adult  survival  rates,  provided 
there  is  baseline  data  upon  which  to 
compare  population  growth  rates  pre/ 
post  enhancement  and  to  determine 
quotas  for  the  harvesting  of  young  birds. 

SecUon  15.32(a)(5j    Determination  of 
Biologically  Sustainable  Use 

The  pet  industry  representative  and 
an  avicultural  organization  argued  that 
the  Service  failed  to  "recognize  the 
ability  of  countries  to  provide  for 
alternative  managed  and  sustainable  use 
of  pest  species".  They  argue  that  the 
criteria  for  the  determination  of 
biologically  sustainable  use  are 
excessive  and  unnecessary  for  pest 
species.  "Pest  species"  are  often  subject 
to  management  control  programs  in 
exporting  countries  and  exports  of  pest 
species  are  often  used  as  a  measure  to 
reduce  the  population  levels  of  these 
pest  species. 

Although  Congress  did  not  exempt 
pest  species  from  the  Wild  Bird 
Conservation  Act,  the  Service 
recognizes  that  some  bird  species  in 
their  country  of  origin  may  be  pests  and 
could  be  exceedingly  abundant  which 
allows  for  their  sustainable  use  in  high 
quantities.  However,  the  mere 
designation  of  a  species  as  a  pest  is 
insufficient  to  determine  if  exports  are 
non-detrimental  to  the  species.  The 
Service  notes  that  Congress,  in  the 
Committee  Report  on  the  WBCA,  said 
that  "the  bill  does  not  authorize  the 
Secretary  to  include  a  species  on  the 
approved  list  by  virtue  of  the  fact  that 
it  is  designated  as  a  pest  in  the  country 
of  origin.  Rather  the  Committee  expects 
the  Secretary  to  evaluate  the 
management  program  based  on  the  best 
scientific  information  available,  and 
determine  whether  it  effectively 
provides  for  the  conservation  of  birds". 
These  regulations  accordingly  reflect 
Congress'  intent. 

Several  animal  welfare  organizations 
opposed  the  estimation  of  the  number 
exported  from  a  country  of  origin  during 
the  past  2  years.  Animal  welfare 


organizations  argued  that  such 
information  should  be  provided  for  3 
years.  The  Service  is  making  no  change 
based  on  these  comments.  The  Service 
believes  that  2  years  of  data  are 
adequate.  Of  course,  more  than  2  years 
of  data  are  welcome.  Furthermore,  prior 
to  approval,  any  proposed  management 
plan  will  be  the  subject  of  a  notice 
published  in  the  Federal  Register  for 
public  comment,  at  which  time  any 
interested  organizations  or  members  of 
the  public  may  comment  on  the  » 
adequacy  of  data  provided. 

Some  animal  welfare  organizations 
requested  that  the  phrase  "under  the 
management  plan"  be  inserted  into 
§  15.32(a)(5)(ii)  for  the.number  of  birds 
removed  from  the  wild.  The  Service  is 
making  no  change  based  on  these 
comments.  This  phrase  would  not  add 
anything,  and  might  be  confusing.  Data 
on  the  numbers  removed  from  the  wild 
are  necessary  whether  part  of  the 
management  plan  or  due  to  other 
causes. 

Some  animal  welfare  organizations 
requested  that  §  15.32(aM5)(iii)  be 
.  modified  to  include  a  description  of  pre- 
export  holding.  The  Service  agrees  and 
has  modified  this  requirement. 

Animal  welfare,  scientific  and 
conservation  organizations  supported 
§15.32(a)(5)(iv}. 

Several  avicultural  organizations  and 
individuals  opposed  §  15.32(a)(5)(v), 
claiming  that  it  was  too  broadly  written 
and  requires  more  information  than  is 
necessary  to  determine  if  CITES  is  being 
effectively  implemented.  The  Service 
disagrees  and  is  requiring  this 
information  to  evaluate  the  scientific 
management  plan  and  make  the 
required  non-detriment  finding.  Based 
on  its  experience  in  enforcement,  the 
Service  is  concerned  about  the 
laundering  of  wild-caught  birds  taken 
from  other  areas  being  represented  as 
birds  coming  fi-om  the  areas  proposed  in 
the  sustainable  use  management  plan. 
The  Service  will  work  with  exporting 
countries  on  means  to  prevent  such 
laundering. 

Several  biologists  and  conservation 
organizations  supported  this 
requirement  in  its  entirety  while  most 
animal  welfare  organizations  and 
several  individuals  wish  to  have  it 
strengthened  and  text  inserted  which 
"ensures  that  the  species  is  maintained 
throughout  the  range  of  the  species  in 
the  country  to  which  the  plan  applies  at 
a  level  that  is  consistent  with  the  role 
of  the  species  in  the  ecosystem  and  is 
well  above  the  level  at  which  the 
species  might  become  threatened  with 
extinction".  The-Service  is  making  no 
changes  based  on  these  comments. 
These  elements  are  addressed 
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adequately  within  the  definition  nf 
sustainable  use. 

Some  animal  welfare  organizations 
requested  that  the  wording  in  §  15.32 
(a)(5)(vi)  regarding  monitoring  plans  be 
made  clearer  to  the  reader.  The  Service 
agrees  and  has  changed  its  wording. 

Some  animal  welmre  organizations 
and  one  conservation  organization 
recommended  that  two  additional 
requirements  be  added  to  §  15.32(a)(5) 
as  part  of  the  determination  of 
biologically  sustainable  use.  One 
requirement  would  be  monitoring  of  the 
population  during  use  and  how  taking 
will  be  halted  if  it  is  determined  that  the 
number  of  birds  taken  is  not  sustainable. 
The  Service  disagrees  with 
incorporating  such  a  redundant 
requirement.  Article  IV  paragraph  3  of 
the  CITES  treaty  requires  the  Scientific 
Authority  of  the  exporting  country  to 
monitor  its  exports,  and  Umit  exports 
when  necessary  to  maintain  species 
throughout  their  range  at  a  level 
consistent  with  their  role  in  their 
ecosystems  and  well  above  a  level  at 
which  they  might  become  eligible  for 
inclusion  in  Appendix  I.  The  Service  in 
approving  the  sustainable  use 
management  plan  will  be  evaluating  the 
implementation  of  CITES  by  the 
exporting  country,  including  its 
implementation  of  Article  IV.  The 
Service  also  notes  that  the  Secretary 
may  be  petitioned  at  any  time  under  the 
WBCA  to  remove  a  species  from  the 
approved  list  of  non-captive  bred 
species  should  information  become 
available  that  the  number  of  birds  taken 
is  not  sustainable. 

The  other  requirement  would  be  "a 
description  of  how  the  country  of  export 
has  made  Article  IV  determinations  for 
each  CITES  listed  species  it  has 
exported  in  the  past  3  years,  including 
the  bird  species  that  is  the  subject  of  die 
management  plan  under  consideration". 
While  it  would  be  useful  to  understand 
the  functioning  of  a  country's  Scientific 
Authority,  requiring  submission  of  this 
information  would  be  excessive  and 
burdensome.  The  Service  has  not 
incorporated  this  recommended  change. 

Section  15.32(a)(6)    Incentives  for 
Conservation 

Some  animal  welfare  groups 
recommended  that  the  wording  of  this 
requirement  be  changed  to  "a 
demonstration  of  how  export  of  the  bird 
species  to  the  United  States  will  result 
in  a  verifiable  improvement  in  the  status 
of  the  species  or  its  habitat  in  the 
country".  The  Service  is  making  no 
changes  based  on  this  comment.  The 
Service  recognizes  that  such 
information  could  be  used  to  meet  the 
requirement  of  "how  the  sustainable  us& 


management  plan  nrom.otes  the  value  of 
the  species  and  its  habitats";  however, 
this  is  not  the  only  way  to  demonstrate 
a  conservation  incentive. 

The  pet  industry  representative,  an 
avicultural  organization  and  several 
aviculturists  argued  that  "pest  species" 
which  are  subject  to  management 
control  programs  in  exporting  countries 
need  not  demonstrate  a  conservation 
incentive  for  the  species.  For  species 
where  the  scientifically  based 
management  plan  provides 
documentation  that  such  species  is  a 
pest  in  the  country  of  origin,  the  Service 
has  modified  the  requirements  for  a 
conservation  incentive  to  allow  for  the 
consideration  of  pest  species.  However, 
the  U.S.  Department  of  Agriculture 
(USDA)  commented  that  "APHIS  and  its 
customers  are  very  concerned  about  the 
careful  importing  of  birds  from  other 
countries,  particularly  those  that  are 
already  known  to  cause  threats  in 
agriculture,  natural  resources,  facilities, 
or  human  health  and  safety  in  their 
countries  of  origin".  They  requested  that 
the  Service  consider  these  factors  when 
approving  species  for  importation.  The 
Service  agrees  that  these  should  be 
critical  factors  to  consider.  The  Service 
is  cognizant  of  the  harm  that  non- 
indigenous  species  can  do  in  the  United 
States.  However,  the  Wild  Bird 
Conservation  Act  does  not  specifically 
restrict  the  import  of  pest  bird  species. 
Any  applications  involving  the 
importation  of  pest  species  or  species 
that  are  claimed  to  be  pests  in  their 
country  of  origin  will  be  forwarded  to 
USDA  for  their  comments,  which  will 
be  taken  into  consideration. 

Section  15.32(a)(7)    Additional  Factors 

One  zoological  organization,  1 
scientific  organization,  and  12 
conservation  and  animal  welfare 
organizations  supported  the  additional 
requirements  in  this  section.  The  pet 
industry  representative  and  the 
avicultural  organizations  opposed  the 
factor  which  asked  for  a  description  of 
the  shipping  methods  and  enclosures. 
The  Service  is  making  no  changes  based 
on  these  comments.  The  Service  is 
required  under  Section  106(c)  of  the 
WBCA  to  determine  that  the  methods  of 
capture,  transport,  and  maintenance  of 
the  species  proposed  for  export  in  the 
sustainable  use  management  plan 
minimize  the  risk  of  injury  or  damage  to 
health,  including  inhumane  treatment. 
Therefore,  the  Service  is  requiring  such 
information,  as  it  is  necessary  to 
evaluate  the  transport  and  maintenance 
of  the  species.  The  Service  believes  that 
exporting  countries  are  capable  of 
complying  with  U.S.  and  CITES  humane 
transport  standard.  The  Service's 
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primary  concern  in  this  regard  is  the 
humane  and  healthful  transport  of  birds, 
in  order  to  minimize  or  eliminate 
mortality  and  morbidity  due  to 
preparation  for  shipment  and  transport. 

An  avicultural  organization  opposed 
the  requirement  for  a  description  of  any 
captive-propagation  program  for  the 
species  carried  out  in  the  country  as  not 
relevant  to  the  sustainable  use 
management  plan.  The  Service  agrees 
that  captive  propagation  has  no  bearing 
on  sustainable  use  and  has  deleted  this 
factor  from  the  final  rule. 

A  scientific  organization  for 
ornithology,  one  conservation 
organization  and  some  animal  welfare 
organizations  requested  that  the  Service 
add  a  requirement  which  would  address 
how  the  exporting  country  will  prevent 
the  spread  of  disease  from  captured 
birds  being  held  prior  to  export  to  wild 
populations.  While  the  Service  is  aware 
that  the  birds  taken  for  sustainable  use 
may  pose  a  disease  risk  to  wild 
populations  in  the  country  of  import 
and  encourages  exporting  countries  to 
minimize  such  risks,  we  are  making  no 
changes  based  on  these  comments.  The 
Service  is  unaware  of  any  reliable, 
documented  examples  of  where  captive- 
held  birds  have  transmitted  diseases  to 
wild  populations  in  the  exporting 
country. 

Section  15.32(b)    Approval  Criteria 

General  Comments  on  the  Approval 
Criteria 

Some  animal  welfare  and 
conservation  organizations 
recommended  that  the  Seryice 
strengthen  the  wording  of  the  approval 
criteria  to  require  the  Director  to 
"determine  whether  or  not  an  exotic 
bird  species  should  be  listed  as  an 
approved  species  for  importation  from 
the  country  of  export,  under  Section 
15.33.  In  making  this  determination,  the 
Director  shall  make  a  finding  that  all  of 
the  approval  criteria  have  been 
demonstrably  satisfied".  The  Service 
disagrees  and  is  making  no  changes.  The 
Service  notes  that  Congress,  in  the 
Committee  Report  on  the  WBCA,  said 
that  "the  Committee  expects  the 
Secretary  to  evaluate  the  management 
program  based  on  the  best  scientific 
information  available,  and  determine 
whether  it  effectively  provides  for  the 
conservation  of  birds.  It  is  the  intent  of 
the  Committee  that  the  Secretary  have 
wide  discretion  in  reviewing 
management  plans  under  this  section. 
Clearly  management  plans  for  birds  that 
are  becoming  rare  should  be  much  more 
stringent  than  those  for  birds  that  are 
very  abundant  and  are  subject  to 
population  control  programs".  For 


example,  a  sustainable  use  management 
plan  for  the  CITES  Appendix  Il-listed 
Blue-fronted  Amazon  (Amazona 
aestiva]  which  has  declined  in  some 
parts  of  its  range  would  be  evaluated 
more  stringently  than  a  sustainable  use 
management  plan  for  the  CITES 
Appendix  Ill-listed  red-billed  waxbill 
[Loncbura  senegala)  which  is  abundant 
and  widespread  in  its  range.  The 
approval  criteria  in  Section  15.32(b) 
give  the  Director  the  flexibility  and 
discretion  needed  to  evaluate 
sustainable  use  management  plans  as 
Congress  intended. 

The  pet  industry  representative,  an 
avicultural  organization  and  several 
aviculturists  expressed  their  support  for 
the  proposal  by  the  Service  "to  give 
particularly  positive  consideration  to 
situations  wherein  very  conservative 
capture  and  export  quotas  are 
implemented  prior  to  being  able  to 
obtain  all  of  the  biological  information 
necessary  for  a  more  large-scale 
management  plan  (in  effect,  a 
preliminary  approval)".  They 
recommended  that  such  approval 
criteria  be  built  into  the  regulations 
themselves.  Several  animal  welfare  and 
conservation  organizations  opposed 
such  a  "preliminary  approval". 

The  Service  notes  that  the  criteria  in 
Section  15.32  will  be  used  to  evaluate 
the  sustainable  use  management  plans 
submitted  by  an  exporting  country  but 
that  the  Director  has  flexibility  and 
discretion  in  approving  plans,  as 
Congress  intended.  The  Service  is  aware 
that  the  criteria  for  approval  of 
sustainable  use  plans  may  appear 
rigorous,  and  although  desirable  and 
scientifically  valid,  they  may  be  difficult 
for  some  exporting  countries.  The 
Service  will  evaluate  each  sustainable 
use  plan  and  the  information  provided 
within  on  its  own  scientific  and 
conservation  merit.  The  Service  may 
give  positive  consideration  to  plans 
wherein  very  conservative  capture  and 
export  quotas  are  implemented  prior  to 
being  able  to  obtain  all  of  the  biological 
information  necessary  for  a  more  large- 
scale  management  plan,  if  the  country 
can  demonstrate  that  such  conservative 
capture  and  export  quotas  are  non- 
detrimental  to  the  species  survival  in 
the  wild.  There  is  precedent  among 
CITES  Parties  to  impose  such 
conservative  quotas  when  some 
scientific  data  is  available  and  a  species' 
status  is  known  while  the  firmer 
scientific  database  is  being  developed. 
While  some  of  the  biological 
information  in  the  sustainable  use 
management  plan  may  be  lacking,  the 
plan  must  address  all  the  other  approval 
criteria  requiring  the  effective 
implementation  of  CITES  in  the 


exporting  country.  The  Service  notes 
that  Congress,  in  the  Committee  Report 
on  the  WBCA,  said  that  "the  Committee 
expects  the  Secretary  to  consider  the 
extent  to  which  a  country's  Scientific 
Authority  is  technically  capable  of 
carrying  out  the  duties  described  by 
CITES."  It  directs  the  Secretary  to 
review  whether  a  country  is  effectively 
implementing  remedial  measures 
recommended  by  the  Parties  to  CITES. 

One  scientific  organization 
commented  that  the  Service  should  be 
required  to  establish  an  "advisory  board 
of  scientists  chosen  for  their 
competence  in  demography"  to  review 
management  plans  and  make 
recommendations  to  the  Service  on  the 
approval  of  such  plans.  The  Service 
strongly  disagrees.  The  Service  makes 
non-detriment  findings  routinely  and 
has  tlie  expertise  and  competency  to 
evaluate  sustainable  use  management 
plans.  The  Service  shall  publish  notice 
in  the  Federal  Register  of  sustainable 
use  management  plan  applications. 
Interested  parties,  including  the 
scientific  community,  are  invited  to 
submit  comments  regarding  these  plans. 

A  few  animal  welfare  organizations 
and  individuals  commented  in 
opposition  to  the  duration  of  approval 
of  3  years  and  requested  that  the  Service 
approve  sustainable  use  programs  for  1 
year  only.  The  Service  strongly 
disagrees  and  is  making  no  changes. 
Given  the  amount  of  data  and 
information  required  by  the  Service  to 
evaluate  sustainable  use  management 
plans,  an  approval  for  only  1  year  would 
be  excessive  and  burdensome  to  an 
exporting  country  and  would  not  allow 
an  exporting  country  to  develop  long- 
term  sustainable  use  and  conservation 
management  programs.  The  Service 
notes  that  the  Secretary  may  be 
petitioned  at  any  time  under  the  WBCA 
to  remove  a  species  from  the  approved 
list  of  non-captive  bred  species  should 
information  become  available  that  the 
number  of  birds  taken  is  not  sustainable. 

General  Comments  Pertaining  to  Section 
15.33:  Species  Included  in  the 
Approved  List  for  Non-Captive-Bred 
Species 

No  comments  were  received  on  the 
proposed  organization  of  this  subpart. 
This  subpart  is  established  in  this  rule; 
actual  text  will  be  proposed  as 
sustainable  use  management  plans  are 
received  and  approved. 

Effects  of  the  Rule 

The  Service  has  determined  that  this 
final  rule  is  categorically  excluded 
under  Departmental  procedures  in 
complying  with  the  National 
Environmental  Policy  Act  (NEPA).  See 
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516  DM  iDepartmentai  Manuall  2, 
Appendix  1  Paragraph  1.10.  The 
regulations  are  procedural  in  nature, 
and  the  environmental  effects,  while 
crafted  to  carry  out  the  benign  purposes 
of  the  WBCA,  are  judged  to  be  minimal, 
speculative,  and  do  not  lend  themselves 
to  meaningful  analysis.  Future 
regulations  and  permitting  decisions 
implementing  the  WBCA  may  be  subject 
to  NEPA  documentation  requirements, 
on  a  case-by-case  basis. 

Executive  Orders  12866, 12612,  and 
12630  and  the  Regulators  Flpxibilitv 
Act 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  This  action  is 
not  expected  to  have  significant  taking 
implications  for  United  States  citizens, 
as  per  Executive  Order  12630.  It  has  also 
been  certified  that  these  revisions  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  described  by  the  Regulatory 
Flexibility  Act.  Since  the  rule  applies  to 
importation  of  live  wild  birds  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  U.S.  Fish  and  Wildlife 
Service  has  received  approval  for  this 
collection  of  information,  with  approval 
number  1018-0084,  with  the  expiration 
date  of  August  31,  1996. 

This  collection  of  information  will  be 
achieved  through  the  use  of  USFWS 
Application  Form  3-200,  which  will  be 
modified  pursuant  to  50  CFR  13.12(b), 
to  address  the  specific  requirements  of 
this  final  rule.  This  collection 
information  will  establish  whether  or 
not  the  applicant  can  include  a  given 
species  of  exotic  bird  in  the  approved 
list  of  non-captive-bred  species. 

The  likely  respondents  to  this 
collection  of  information  will  be  foreign 
governments  who  wish  to  include  a 
given  species  of  exotic  bird  in  the 
approved  list  of  non-captive-bred 
species.  This  information  will  be 
needed  by  the  USFWS  to  determine 
whether  a  given  species  of  exotic  bird 
can  be  managed  in  a  scientifically  based 
sustainable  manner,  thus  warranting 
inclusion  in  the  approved  list  of  non- 
captive-bred  species.  A  species  and 
country  of  export  will  be  approved  for 
three  (3)  years,  at  which  time  renewal  of 
approval  will  be  considered  by  the 
USFWS.  The  annual  burden  of  reporting 
and  record  keeping  should  be  between 
five  (5)  and  ten  (10)  hours  per  response. 
The  estimated  number  of  likely 


respondents  is  less  than  ten  (10), 
yielding  a  total  annual  reporting  and 
recordkeeping  burden  of  one  hundred 
(100)  hours  or  less. 

List  of  Subjects  in  50  CFR  Part  15 

Imports,  Reporting  and  recordkeeping 
requirements.  Transportation,  and 
Wildlife. 

Regulation  Promulgation 

Accordingly,  50  CFR  part  15  is 
amended  as  follows: 

PARTIS— WILD  BIRD 
CONSERVATION  ACT 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  Pub.  L.  102-440, 16  U.S.C. 

4901^916. 

2.  Amend  Part  15,  subpart  A,  section 
15.3  by  adding  the  following 
definitions,  in  alphabetical  order: 

ci15.3    Definitions 


Documentation  means  a  description 
of  how  scientific  information  was 
collected,  including  the  methodologies 
used;  names  and  institutions  of 
individuals  conducting  the  work;  dates 
and  locations  of  any  study;  and  any 
published  results  or  reports  from  the 
work. 
*        *        *         *    -     * 

Life  cycle  means  the  annual  processes 
involved  with  breeding,  migration,  and 
all  other  non-breeding  activities. 

***** 

Status  means  a  qualitative  me&sure  of 
the  vulnerability  to  extinction  or 
extirpation  of  a  population  at  a  given 
time  (e.g.,  endangered,  threatened, 
vulnerable,  non-threatened,  or 
insufficiently  known). 

Sustainable  use  means  the  use  of  a 
species  in  a  manner  and  at  a  level  such 
that  populations  of  the  species  are 
maintained  at  biologically  viable  levels 
for  the  long  term  and  involves  a 
determination  of  the  productive 
capacity  of  the  species  and  its 
ecosystem,  in  order  to  ensure  that 
utilization  does  not  exceed  those 
capacities  or  the  ability  of  the 
population  to  reproduce,  maintain  itself 
and  perform  its  role  or  function  in  its 
ecosystem. 

Trend  means  a  long-term  assessment 
of  any  change  in  the  absolute  or  relative 
size  of  a  species'  population  or  habitat 
over  time  (e.g.,  increasing,  decreasing,  at 
equilibrium,  insufficiently  known). 
***** 

3.  Section  15.32  is  amended  by 
adding  text  to  read  as  follows: 


§  in-o^     wiiiBiia  lui  iiiviuuiiiji  ofraCioS  in  uie 

approved  list  for  non-captive-bred  species. 

Upon  receipt  of  a  completed 
sustainable  use  management  plan  for  a 
country  of  export,  the  Director  may 
approve  a  species  listed  in  Appendices 
n  or  in  of  the  Convention  for 
importation  from  that  country.  Such 
approval  shall  be  granted  in  accordance 
with  the  issuance  criteria  of  this  section. 
All  approved  species  and  countries  of 
export  will  be  listed  in  section  15.33. 

(a)  Requirements  for  scientifically- 
based  sustainable  use  management 
plans.  Sustainable  use  management 
plans  developed  by  the  country  of 
export  should  be  submitted  for  species 
which  breed  in  the  country  of  export.  If 
the  species  does  not  breed  in  the 
country  of  export,  the  Service  will 
consider  sustainable  use  management 
plans  only  when  the  plan  is 
scientifically  valid  and  nesting 
(breeding)  information  can  be  provided 
from  countries  in  which  the  species 
breeds.  Sustainable  use  management 
plans  shall  include  the  following 
information,  and  any  other  information 
that  may  be  appropriate: 

(1)  Background  mformation, 
including  the  following: 

(i)  The  scientific  and  common  name 
of  the  species; 

(ii)  Letters  from  the  country  of 
export's  Management  and  Scientific 
Authorities  transmitting  the 
management  plan  of  this  species; 

(iii)  A  summary  of  the  country  of 
export's  legislation  related  to  this 
species  and  legislation  implementing 
the  Convention,  and,  where  appropriate, 
a  summary  of  implementing  regulations; 

(iv)  A  summary,  from  the  country  of. 
export's  Management  Authority,  of  the 
country's  infi^structure  and  law 
enforcement  and  monitoring 
mechanisms  designed  to  ensure  both 
enforcement  of  and  compliance  with  the 
requirements  of  the  management  plan, 
and  that  the  number  of  birds  removed 
from  the  wild  or  exported  will  be 
consistent  with  the  management  plan; 

(v)  Recent  information  on  the 
distribution  of  the  species  within  the 
country  of  export,  including  scientific 
references  and  maps,  and  historical 
information  on  distributions,  if  relevant; 
and 

(vi)  The  species'  status  and  its  current 
population  trend  in  the  country  of 
export,  including  scientific  references 
and  copies  of  the  most  recent  non- 
detriment  findings  made  by  the 
exporting  country's  Scientific  Authority. 

(2)  Habitat  information,  including: 
(i)  A  general  description  of  habitats 

used  by  the  species  for  each  portion  of 
the  life  cycle  completed  within  the 
country  of  export; 
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(ii)  Recent  information  on  the  size  and 
distribution  of  these  habitats  throughout 
the  country  of  export  and  in  each  area 
or  region  of  take,  including  scientific 
references  and  maps.  The  approximate 
location  of  any  reserves  that  provide 
protection  for  this  species  should  be 
indicated  on  the  accompanying  map(s), 
along  with  a  brief  description  of  how 
reserves  are  protected  and  how  that 
protection  is  enforced; 

(iii)  Status  and  trends  of  the  important 
habitats  used  by  the  species  in  the 
country  of  export  as  a  whole  whenever 
available  and  within  each  area  or  region 
of  take,  including  scientific  references; 

(iv)  Factors,  including  management 
activities,  favoring  or  threatening  the 
species'  habitat  in  the  foreseeable  future 
within  each  area  or  region  of  take,  and 
throughout  the  country  of  export 
whenever  available,  including  scientific 
references;  and 

(v)  A  list  of  management  plans  that 
have  been  or  are  being  planned, 
developed,  or  implemented  for  the 
species'  important  habitats,  if  any. 

(3)  Information  on  the  role  of  the 
species  in  its  ecosystem,  including: 

(i)  A  description  of  the  part(s)  of  the 
species'  life  cycle  completed  within  the 
country  of  export; 

(ii)  A  description  of  nest  sites  and/or 
plant  communities  that  are  most 
frequently  used  for  placement  of  nests 
and,  if  applicable,  nesting  habits; 

(iii)  A  general  description  of  the 
species'  diet  and  where  the  species 
forages  (aerial  feeder,  tree  canopy,  tree 
tnuik,  midstory,  understory,  open  water 
or  other),  and  seasonal  changes  in 
foraging  habits,  including,  when 
available,  scientific  references;  and 

(iv)  Information  on  any  species  or 
plant  community  which  is  dependent 
on  the  occurrence  of  the  exotic  bird 
species. 

(4)  Population  dynamics  of  the 
species,  including: 

(i)  Recent  population  data  for  the 
population  of  the  species  in  the  country 
of  export,  as  derived  from  indices  of 
relative  abundance  or  population 
estimates,  along  with  documentation  for 
each  estimate; 

(ii)  Within  each  area  or  region  of  take, 
documentation  for  recent  population 
da*a  or  estimates,  conducted  for  at  least 
3  separate  years  or  1  year  with  a 
description  of  survey  plans  for  future 
years.  These  population  assessments 
should  have  been  conducted  during  the 
same  season  (breeding  or  non-breeding) 
of  each  year  for  which  documentation  is 
submitted  (i.e.,  be  methodologically 
comparable — both  temporally  and 
spatially): 

(iii)  Within  each  area  or  region  of 
take,  a  scientific  assessment  (with 


documentation)  of  recent  reproductive 
(nesting)  success.  This  a.ssessment 
should  include  information  on  the 
number  of  young  produced  per  egg- 
laying  female  per  year  or  per  nesting 
pair,  or  if  scientifically  appropriate  for 
the  species  to  be  exported,  estimates  on 
the  number  of  young  produced  per  year 
from  pre-breeding  and  post-breeding 
surveys  conducted  within  the  same 
annual  cycle; 

(iv)  Within  each  area  or  region  of  take, 
estimation  (with  documentation)  of 
annual  mortality  or  loss  including 
natural  mortality  and  take  for 
subsistence  use,  export  trade,  and 
domestic  trade  in  each  area  of  take;  or 

(v)  When  appropriate,  information 
(with  documentation)  on  the  number  of 
young  which  can  be  taken  from  the  area, 
as  a  result  of  a  conservation 
enhancement  program. 

(5)  Determination  of  biologically 
sustainable  use: 

(i)  Estimation  of  the  number  exported 
fipom  the  country  during  the  past  2 
years,  and  the  number  of  birds  removed 
from  the  wild  for  export,  domestic  trade, 
illegal  trade,  subsistence  use,  and  other 
purposes  (specify)  for  the  country  of 
export  during  the  past  2  years; 

(ii)  The  estimated  number  of  birds 
that  will  be  removed  from  the  wild  ftt)m 
each  area  of  take  each  year  for  all 
purposes  (export  trade,  domestic  trade, 
illegal  trade,  and  subsistence  use), 
including  a  description  of  age-classes 
(nestlings,  fledglings,  sub-adults,  adults, 
all  classes),  when  applicable; 

(iii)  For  tiie  projected  take  addressed 
in  the  management  plan,  a  description 
of  the  removal  process,  including,  but 
not  limited  to,  locations,  time  of  year, 
capture  methods,  means  of  transport, 
and  pre-export  conditioning; 

(iv)  Documentation  of  how  each 
projected  level  of  take  was  determined; 

(v)  Explanation  of  infrastructure  and 
law  enforcement  and  monitoring 
mechanisms  that  ensure  compliance 
with  the  methodology  in  the 
management  plan  and  that  the  species 
will  be  removed  at  a  level  that  ensures 
sustainable  use;  and 

(vi)  Description  of  how  species  in 
each  area  or  region  of  take  will  be 
monitored  in  order  to  determine 
whether  the  number  and  age  classes  of 
birds  taken  is  sustainable. 

(6)  (i)  For  species  that  are  considered 
"pests"  in  the  country  of  origin: 
documentation  that  such  a  species  is  a 
pest,  including  a  description  of  the  type 
of  pest, — e.g.,  agricultural,  disease 
carrier;  a  description  of  the  damage  the 
pest  species  causes  to  its  ecosystem;  and 
a  description  of  how  the  sustainable  use 
management  plan  controls  population 
levels  of  the  pest  species. 


(ii)  For  non-pest  species:  A     ■ 
description  of  how  the  sustainable  use 
management  plan  promotes  the  value  of 
the  species  and  its  habitats.  Incentives 
for  conservation  may  be  generated  by 
environmental  education,  cooperative 
efforts  or  projects,  development  of 
cooperative  management  units,  and/or 
activities  involving  local  communities. 

(7)  Additional  factors: 

(i)  Description  of  any  existing 
enhancement  activities  developed  for 
the  species,  including,  but  not  limited 
to,  annual  banding  programs,  nest 
watching/guarding,  and  nest 
improvement;  and 

(li)  Description,  including 
photographs  or  diagrams,  of  the 
shipping  methods  and  enclosures 
proposed  to  be  used  to  transport  the 
exotic  birds,  including  but  not  limited 
to  feeding  and  care  during  transport, 
densities  of  birds  in  shipping 
enclosures,  and  estimated  consignment 
sizes. 

(b)  Approval  criteria.  Upon  receiving 
a  sustainable  use  management  plan  in 
accordance  with  paragraph  (a)  of  this 
section,  the  Director  will  decide 
whether  or  not  an  exotic  bird  species 
should  be  listed  as  an  approved  species 
for  importation  from  the  country  of 
export,  under  section  15.33.  In  making 
this  decision,  the  Director  shall  consider 
in  addition  to  the  general  criteria  in  p)art 
13  of  this  subchapter,  all  of  the 
following  factors  for  the  species: 

(1)  Whether  the  country  of  export  is 
effectively  implementing  the 
Convention,  particularly  with  respect  to: 

(i)  establishment  of  a  functioning 
Scientific  Authority; 

(ii)  the  requirements  of  Article  IV  of 
the  Convention; 

(iii)  remedial  measures  recommended 
by  the  Parties  to  the  Convention  with 
respect  to  this  and  similar  species, 
including  recommendations  of 
permanent  committees  of  the 
Convention;  and 

(iv)  Article  VIII  of  the  Convention, 
including  but  not  limited  to 
establishment  of  legislation  and 
infrastructure  necessary  to  enforce  the 
Convention,  and  submission  of  annual 
reports  to  the  Convention's  Secretariat; 

(2)  Whether  the  country  of  export  has 
developed  a  scientifically-based 
management  plan  for  the  species  that: 

(i)  provides  for  the  conservation  of  the 
species  and  its  habitat(s); 

(ii)  includes  incentives  for 
conservation  unless  the  species  is  a 
documented  pest  species; 

(iii)  is  adequately  implemented  and 
enforced; 

(iv)  ensures  that  the  use  of  the  species 
is: 

(A)  sustainable; 


(B)  maintained  throughout  its  range  at 
a  level  that  is  consistent  with  the 
species'  role  in  its  ecosystem;  and 

(C)  is  well  above  the  level  at  which 
the  species  might  become  threatened; 

(v)  addresses  illegal  trade,  domestic 
trade,  subsistence  use,  disease,  and 
habitat  loss;  and 

(vi)  ensures  that  the  methods  of 
capture,  transport,  and  maintenance  of 
the  species  minimize  the  risk  of  injury, 
damage  to  health,  and  inhumane 
treatment;  and 

(3)  If  the  species  has  a  multi-national 
distribution: 

(i)  Whether  populations  of  the  species 
in  other  countries  in  which  it  occurs 
will  not  be  detrimentally  affected  by 
exports  of  the  species  from  the  country 
requesting  approval; 

(ii)  Whether  factors  affecting 
conservation  of  the  species,  including 
export  from  other  countries,  illegal 
trade,  domestic  use,  or  subsistence  use 
are  regulated  throughout  the  range  of 
the  species  so  that  recruitment  and/or 
breeding  stocks  of  the  species  will  not 
be  detrimentally  affected  by  the 
proposed  export; 

(iii)  Whether  the  projected  take  and 
export  will  not  detrimentally  affect 
breeding  populations;  and 


(iv)  Whether  the  projected  take  and 
export  will  not  detrimentally  affect 
existing  enhancement  activities, 
conservation  programs,  or  enforcement 
efforts  throughout  the  species'  range. 

(4)  For  purposes  of  applying  the 
criterion  in  paragraph  (b)(2)(iv)  of  this 
section,  the  Director  may  give  positive 
consideration  to  plans  wherein  very 
conservative  capture  and  export  quotas 
are  implemented  prior  to  being  able  to 
obtain  all  of  the  biological  information 
necessary  for  a  more  large-scale 
management  plan,  if  the  country  can 
demonstrate  that  such  conservative 
capture  and  export  quotas  are  non- 
detrimental  to  the  species  survival  in 
the  wild  under  the  criterion  in 
paragraph  (b)(2)(iv)  of  this  section. 

(c)'Publication  in  the  Federal 
Register.  The  Director  shall  publish 
notice  in  the  Federal  Register  of  the 
availability  of  each  complete  sustainable 
use  management  plan  received  under 
paragraph  (a)  of  this  section.  Each  notice 
shall  invite  the  submission  from 
interested  parties  of  vkrritten  data,  views, 
or  arguments  with  respect  to  the 
proposed  approval. 

(d)  Duration  of  approval.  A  species 
and  country  of  export  listed  in  section 


15.33  as  approved  shall  be  approved  for 
3  years,  at  which  time  renewal  of 
approval  shall  be  considered  by  the 
Service. 

4.  Section  15.33(b)  is  revised  to  read 
as  follows: 

§15.33    Species  include  in  ttie  approved 
list 


(b)  Non-captive-bred  species.  The  list 
in  this  paragraph  includes  species  of 
non-captive-bred  exotic  birds  and 
countries  for  which  importation  into  the 
United  States  is  not  prohibited  by 
section  15.11.  The  species  are  grouped 
taxonomically  by  order,  and  may  only 
be  imported  from  the  approved  country, 
except  as  provided  under  a  permit 
issued  pursuant  to  subpart  C  of  this 
Part. 

Dated:  November  7,  1995. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


..381 
1207 
1271 


.383 


.383 


.629 


3  CFR 

Proclamations 

6860 

6861 

6862 

Executive  Orders: 

12543  (Continued  by 
Notice  of  January  3, 
1996) 

12544  (Continued  by 
Notice  of  January  3, 
1996) 

12810  (See  Final  Rule 

of  January  3, 

1996) 

12947  (See  Notice  of 

January  18,  1996) 1691 

12985 1209 

12986 1691 

Administrative  Orders: 
Notice  of  January  3, 

1996 383 

12944  (Superseded  by 

EG  12984) 235 

12984 ,235 

Presidential 

Determination  No. 

96-7  of  December 

27,  1995  (See  Final 

Rule  of  January  3, 

1996) 629 

Notice  of  January  13, 

1996 1693 


5  CFR 

Ch.  XIV. 
330 

1201 


.1697 
...691 
1 


Proposed  Rules: 

330 

333 

336 

731 

732 

736 


.546 
.546 
.546 
.394 
.394 
.394 


7  CFR 

97 247 

301 1519.  1521 

928 99 

979 248 

989 100 

997 102 

1005 1147 

1011 1147 

1046 1147 

1773 104 

Ch.  XVIII 1109 

3017 250 

3700 1827 


UMI 


Proposed  Rules: 
6. 


.1233 


271 ... 
272... 
282... 
284... 
285... 
868... 
930... 
985... 
1485. 
1789. 
1944. 


.1849 
.1849 
.1849 
.1849 
.1849 
.1013 
.....21 
.1855 
...704 
.....21 
.1153 


9  CFR 

92 


.1697 


10  CFR 

30 

40 

50 


.1109 
.1109 
...232 
.1109 


70 

Proposed  Rules: 

2 1857 

26 27,  1528 

30 295 


31... 
32... 
40... 
61... 
70... 
150. 


...295 
...295 
...295 
...633 
...295 
.1857 


12  CFR 

3 

231 

268 

506 

510 

512 

516 

543 

544 

545 

550 

552 

556 

563 

563b 

563c 

563d 

565 

566 

567 

571 

574 

575 

583 

584 

615 

620 

707 

1805 

1806 

Proposed  Rules: 
545 


..1273 
..1273 
...251 
....575 
....575 
....575 
...575 
...575 
....575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
...575 
.1274 
.1274 
...114 
.1699 
.1699 


.1162 


II 
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566. 
560 
563. 
571. 


.1162 
.1162 
.1162 
.1162 


14CFR 

1 2080 

23 1,252 

35 114.254 

39 116.511,613.617.822. 

623.625.627,691.  1274. 

1276.  1278,  1280,  1703 

71  ...3.  120,  121.232,255,  513, 

514,693,694,695.596, 

1149.  1705.  1706 

73 4 

91 « 629 

95 697 

97 699.  700.  701 

Propo««d  Rules: 

1 1260 

25 1260 

36 1260 

39 131.  133.  134.  634,  636, 

637,640.  1015,  1017.  1289, 
1291.  1294.  1295,  1298, 
1300,  1301.  1303,  1306. 
1528.  1532,  1534,  1722 

71 513,548.549,550,551. 

1724.  1860,  1861,  1862, 
1863,  1864.  1866,  1867, 
1868.  1869,  1870,  1871, 
1872,  1873,  1874.  1875 

97 1260 

Ch.  II 1309 


15CFR 

990 


.440 


16CFR 

1000 

1615 

1616 

Proposed  Ruiss: 
1 


.1707 
.1115 
.1116 

.1538 


17CFR 

1 1 

30 

140 

Prapossd  Ruiss: 

210 

228 

229 

230 


.1708 
.1709 
.1708 


578 

578 

578 

1312 

239 _ 578.  1312 

240 578.  1545 

249 578 

270 1312.  1313 

18CFR 


Propossd  Rules: 

Ch.  I 

35 


.705 
.706 


19CFR 

10 

12 

24 

123 

134 


1829 

1829 

1829 

1829 

, 1829 

162 258.  1 829 

1 74 1 829 

177 1829 

178 1829 


181 

191 

118 


.1829 
.1829 

.1877 


20CFR 

416 

Proposed  Rules: 
200 


.1711 


.1252 


21  CFR 

173 385.631 

178 1712,  1829,  1830 

510 .258,259,514 

522 260 

568 514.  1831 

573 5 

862 1117 

866 1117 

868 1117 

870 1117 

872 1117 

874 1117 

876 1117 

878 1117 

880 1 1 1 7 

882 1117 

884 1 1 1 7 

886 1117 

888 1117 

890 1117 

892 1117 

Proposed  Rules: 

101 296 

22  CFR 

40 1832,  1834 

41 1521.  1832.  1834.  1837 

42 1523.  1834 

43 1 834 

44 1834 

45 „ 1834 

47 1834 


24  CFR 

25 

92 


...684 
.1824 


25  CFR 

Proposed  Rules: 

Ch.  V 2038 

900 2038 

26  CFR 

1 .«.  260,  262.  515.  517.  552 

20 :. 5'5 

23 515 


24.... 
25.... 
27.... 
33.... 
38.... 
301  . 
602. 
Proposed  Rules: 

1 .28.  338,  552.  1545 

301.. 


; 515 

515 

_ 515 

515 

515 

260.515.  1035 

.6,260,262.515.517 


.338 


27  CFR 

4 

Proposed  Rules: 

4 

5...„ 

7 

9 


.522 


.1545 
.1545 
.1545 
...706 


13. 
19. 


.1545 
.1545 


28  CFR 

540 90 

542.- 86 

545 90,378 

Proposed  Rules: 

540 92 

545 92 

29  CFR 

Ch.  XIV 1282 

102 1281 

215 386 

2610 j.t126 

2619 1127 

2622 1126 

2644 1127 

2676 1127 

Proposed  Rules: 

102 1314 

103 1546 

1910 1725 

1915 1725 

1926 1725 

2510 1879 

30  CFR 

5 1678 

Proposed  Rules: 

914 1546,  1649.  1551 

31  CFR 


1 

386 

585 

1282 

Proposed  Rules: 

256 

552 

356 

402 

32  CFR 

40b 

541 

69 

.271 

234 

541 

Proposed  Rules: 
199 

339 

33  CFR 

Ch.  1 

8 

81 

8 

117 

.1524.  1714 

155 

1052 

165 

544 

Proposed  Rules: 
67 

708 

100 

1182 

117 

...709.  1725 

160 

1183 

165 

136 

207 

33 

34  CFR 

Proposed  Rules: 
379 

1664 

36  CFR 

291 

1715 

1253 

390 

38  CFR 

21 

1525 

40  CFR 

52 1716.1718. 

82 

1720.  1838 
1284 

86 122 

88 122,  129 

282 1211.  1213,  1216,  1220, 

1223 
Proposed  Rules: 

52 1727.1880 

76 1442 

85 140 


86... 
88... 
136. 
152. 
180. 


...140 
...140 
.1730 
.1883 

.1884 


41  CFR 

201-1 10 

201-2 10 

201-3 10 

201-4 10 

201-6 10 

201-7 10 

201-17 10 

201-18 10 

201-20 1 0 

201-21 10 

201-22 10 

201-24 10 

201-39 10 


42  CFR 

1004 


.1841 


45  CFR 

96 


.1492 


46  CFR 

Ch.  I 

126 

128 

131 

132 

170 

171 

173 

174 

175 

308 


...864 
.1035 
.1035 
.1035 
.1035 
...864 
...864 
...864 
.1035 
.1035 
.1130 


47  CFR 

95 

Proposed  Rules: 

64 

68 

73 

76 


.1286 

.1887 
.1887 
.1316 
.1888 


48  CFR 

225 

252 

505 

519 

520 

532 

533 

552 

801 

802 

803 

806 

1213 

1215 

1237 


...130 
...130 
.1150 
.1150 
.1150 
.1150 
.1150 
.1150 
.1526 
.1526 
.1526 
.1526 
...391 
...273 
...391 


1252 273.391 

1253 273 

Proposed  Rules: 

31 234 


48  CFR 

Proposed  Rules: 

232 1889 

49  CFR 

382 i 1 842 

385 1842 

391 1842 

393 1842 

397 1842 

541 1228 

571 1152,2004 

573 274 

576 274 

577 274 

Ch.  X ^ 1842 

Proposed  Rules: 

171 688 

195 342 

225 1892 

391 606 

553 145 

50  CFR 

15 - 2084 

21 7 i 1 846 

222 „ 17 

227 17,  1846 

611 279 

625 291.292 

641 17 

652 _ 293 

663 279 

675 _ 20 

676 _ 1844 

Proposed  Rules: 

16 _ 1893 

17 _ 35 

625 _ 1893 

651 , + 710 

663 1739 


REMINDERS 

The  rules  and  proposed  rules 
In  this  list  were  editorially 
compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or 
exclusion  from  this  list  has  no 
legal  significarx;e. 


RULES  ( 

EF^EC 


-Ni^.; 


AGRICULTURE 
DEPARTMENT 
Economic  Research  Service 
Organization,  functions,  and 

authority  delegations; 

published  1-24-96 

HEALTH  AN?  «uMAn 
SERVICES  DtOARTMt.NT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Nicart)azin  and  t>acitracin 
methylene  disalicylate; 
published  1-24-96 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers- 


2-[[2,4,8,10-tetrakis(1,1- 
dimethylethyl) 
dibenzo[d,f][l,3,21,  etc.; 
published  1-24-96 
=    Disodium  decanedioate; 
published  1-24-96 
HEALTH  AND  HUMAN 
SEhV^CES  DEPi-TMfcNT 
-spec'o'  Genera-  C''  c:e, 
"'eai'"  anc  ■^umar   Se-^ices 
Department 
Medicare  and  Medicaid 
programs: 
Fraud  and  abuse- 
State  utilization  and 
quality  control  peer 
review  organizations; 
program  sanctions 
imposition  and 
adjudication;  correction; 
published  1-24-96 

STATE  DEPARTMENT 
Visas;  immigrant  and 

nonimmigrant 

documentation: 

Aliens  arrested  and 
deported.  International 
child  atxjuction,  temporary 
workers  and  trainees,  etc.; 
published  1-24-96 

Labor  certification, 
unqualified  physicians, 
misrepresentation,  failure 
of  application  to  comply 
with  INA,  etc.;  published 
1-24-96 
Visas;  nonimmigrant 

documentation; 

Witnesses  and  informants; 
published  1-24-96 

DEPAR-^MEN' 
Federal  Av^at^o'- 
Administration 
Ainworthiness  directives: 
Textron  Lycoming;  published 

l-Q-QR 

^PAN'SPORTA'^;GS 
jEPART(y«EN' 

^edefai  Hignway 
Aammistration 

Motor  carrier  safety  standards: 
Technical  amendments: 
published  1-24-96 

COMMENTS  DUE  NEXT 

WEEK 

AGPlCu.TuPE 
DEPARTMENT 

iqncuitura!  fvlar.Keung 

Se'vice 

Man^eting  of  various 
agricultural  commodities; 
U.S.  grade  standards  and 
other  selected  regulations; 
removal  from  CFR;  Federal 
regulatory  reform;  comments 
due  by  2-2-96;  published 
12-4-95 


AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Official  inspection  and 
weighing  servrces; 
comments  due  by  1-29- 
96;  published  11-30-95 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  standards 
and  specifications: 
Aerial  service  wires 
specification;  comments 
due  by  1-29-96;  published 
12-29-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Space  systems;  private 
remote-sensing  licensing; 
comment  request;  comments 
due  by  2-2-96;  published 
12-4-95 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Miscellaneous  amendnwnts; 
comments  due  by  1-29- 
96;  published  11-30-95 
Federal  Acfjuisition  Regulation 
(FAR): 

Employee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Navigaton  regulations: 
St.  Marys  Falls  Canal  and 
Locks;  comments  due  by 
2-1-96;  published  1-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Deterioration  factors  for 
alternative  fuel  vehicles, 
determination 
requirements;  inherently 
low-emission  vehicles; 
lat)eling  requirements 
amendments;  comments 
due  by  2-2-96;  published 
1-3-96 
Small-volume  manufacturers 
certifk:ation  of  clean-fuel 
and  conventional  vehicle 
conversions;  sales  volume 
limit  provisions;  comments 
due  by  2-2-96;  published 
1-3-96 
Superfund  program: 
Toxic  chemical  release 
reporting;  community-right- 
to-know- 
2,2-Dibromo-3- 
nitrilopropionamide; 


correction;  comments 
due  by  1-29-96; 
published  12-15-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 
Hearing  aid  compatit)le 
wireline  telephones  in 
workplaces,  confined 
settings,  etc.;  comments 
due  by  1-29-96;  putjiished 
1-24-96 
Radio  stations;  tatjie  of 
assignments: 

Oklahoma;  comments  due 
by  1-29-96;  published  12- 
12-95 
Television  txoadcasting: 

Closed  captioning  and  video 
description  of  vkJeo 
programming;  availability, 
cost,  and  uses;  comments 
due  by  1-29-96;  published 
12-18-95 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Official  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-7- 
95 
Truth  in  Savings  (Regulation 
DD): 

Official  staff  commentary; 
revision;  comnDents  due 
by  2-2-96;  published  12-6- 
95 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Textile  wearing  apparel  and 
piece  goods;  care 
latieling;  comments  due 
by  1-31-96;  published  11- 
16-95 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Employee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Color  additives: 
Astaxanthin;  comments  due 

by  1-30-96;  published  11- 

1-95 
Food  additives: 
Menadione  nicotinamide 

twsulfite;  comments  due 

by  2-1-96;  published  1-2- 

96 
Food  for  human  consumption: 


UMI 


IV 
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Mineral  water;  level  for 
aluminum  exemption; 
comments  due  by  1-29- 
96;  pubtlshed  11-13-95 

--?    -TH  AND  HUMAN 
St -VICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Clmical  Laboratories 
Improvement  Act: 
Latx>ratories  regulations- 
Cytology  proficiency 
testing;  comments  due 
by  1-29-96;  published 
11-30-95 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing- 
Onshore  oil  and  gas 
operations; 
management's 
responsibility;  comments 
due  by  1-29-96; 
published  11-28-95 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxl  threatened 
species: 

Caiifornia  corxlors; 
comments  due  by  2-1-96; 
published  >-2-96 
Hunting  and  fishing  areas; 
Open  areas  list  addittoro; 
comments  due  by  1-29- 
96;  published  11-29-95 
Hunting  and  fishing: 
Open  areas  list  additions; 
comments  due  by  1-29- 
96;  published  11-29-95 


INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas.  and  sulphur  operations: 
Lessee  and  contractor 
employees;  training 
program;  comments  due 
by  1-31-96;  published  11- 
2-95 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Employment  eligibility 
venfication  form  (Form  1-9); 
electronic  production  and/or 
storage  demonstration 
project;  application 
requirements  arxj  criteria; 
comments  due  by  1-29-96; 
published  11-30-95 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  starxjards, 
etc.: 

Respiratory  protection; 
comments  due  by  1-29- 
96;  published  1-23-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Employee  stocl<  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96,  published  1-3- 
96 

RAILROAD  RETIREMENT 

BOARD 

Railroad  Retirement  Act: 


Recovery  of  overpayments, 
comments  due  by  1-29- 
96;  published  12-28-95 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Unit  investment  trusts; 
calculation  of  yields; 
comments  due  by  1-29- 
96;  putilished  11-29-95 
Regulatory  Flexitxlity  Act;  rules 
review;  list;  comments  due 
by  1-31-96;  published  12- 
18-95 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Pollution: 
Existing  tani<  vessels  without 
doutjie  hulls;  operational 
measures  to  reduce 
oilspiils;  comments  due  by 
2-1-96;  published  11-3-95 

Ports  and  watenways  safety: 
Towing  vessels;  navigation 
safety  equipment 
requirements;  comments 
due  by  2-1-96;  published 
11-3-95 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
de  Havilland;  comments  due 

by  1-30-96;  published  12- 

1-95 
Beech;  comments  due  by  1- 

29-96;  putilished  11-28-95 
Boeing;  comments  due  by 

1-29-96;  published  1-9-96 


hokker,  commenis  due  by 
1-30-96;  published  12-19- 
95 

McDonnell  Douglas; 
comments  due  by  1-29- 
96;  published  1-9-96 

Robinson  Helicopter  Co.; 
comments  due  by  1-29- 
96;  published  11-28-95 

Textron  Lycoming; 
comments  due  by  1-29- 
96;  published  11-28-95 

Airworthiness  standards: 
Special  conditions- 
Jetstream  Aircraft  Ltd. 
nrxxjel  4101  series 
airplanes;  comments 
due  by  1-29-96; 
published  12-13-95 

Class  D  and  Class  E 
airsfjace;  comments  due  by 
2-2-96;  published  12-22-95 

Class  E  airspace;  comments 
due  by  1-29-96;  published 
12-8-95 

VCR  Federal  ainways  and  jet 
routes;  comments  due  by  2- 
2-96;  published  12-21-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  2-2-96; 
published  12-4-95 


UMI 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
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WHO: 
IVHAT: 


«VHY: 


WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  persoo  who  usas  tba  Fadaral  Rai(istar  and  Code  of  Federal 

Rsgalatitma. 

Spooscred  by  tba  Office  of  the  Federal  Ragistar. 

Praa  public  briefing*  (appraximataly  3  hours)  to  preasnt: 

1.  Tlie  ragulatory  procea*.  with  a  fecus  on  the  Federal  RegiKer 
syalsBi  and  the  public'*  role  in  the  development  of 
Tegnlations. 

2.  Tba  relatiooahip  between  the  Fedaral  Ragistar  and  Coda  of 
Fadaral  Rafulation*. 

3.  The  Important  elemanU  of  typical  Fadsial  Ragisiar 
document*. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  lyMam. 

Te  pronda  the  public  with  aocea*  to  information  nacaeaary  to 
laaeairti  Federal  *«ancy  rafulationa  which  directly  aflact  them. 
Tbace  will  be  no  diacuaaioo  of  spaciflc  agency  ragulatioaa. 


WASHINGTON.  DC 


[Two 
February  R,  1996  at  9K)0  am  and 
February  21,  1996  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street.  NW., 
Washington.  DC  (3  bioclu  north  of  Union 
Sution  Metro) 
RESERVATIONS:    202-523-4538 


WHIN: 


lATHERE: 


^atad  oa  lacyctad  paper  caataiaiag  190%  pest  caasaaMr  waste 


Contents 


Agricultu'e  Deparrment 

See  Commodity  Credit  Corporation 

See  Food  Safety  and  Inspection  Service 

Army  Department 

See  EMeinppr«;  Corps 

Comme.''ce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  F  '•<^  fits 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  capital  arts  and  cultural  affairs  program,  2233 

Commod'%-  C'-edi*  CoT>or3tiO'^ 

NOTICES 

Meetings:  Simshine  Act,  2334 


res  ''ading  Commission 


Comnodiry  F, 
NOTICES 
Contract  market  proposals: 
Chicago  Mercantile  Exchang — 
Nasdaq  100  Index.  2233 

Consumer  P'Dducr  Safety  Commission 
NOTICEi 
Meetings: 
Carbon  Monoxide  Detectors,  2233-2234 

De'er's*?  Deoartment 
See  Navy  Department  I 

l.r-g  Ep'orcement  Administration 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cambridge  Isotope  Lab.  2265-2266 

t-^.pioyTiep;  and  "^'aning  Administration 
NOTICES 

Environmental  statements;  availability,  etc.: 
New  fob  Corps  Center,  Loring  Air  Force  Base.  ME,  2267 

Energy  Depaament 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Active  uranium  and  thorium  processing  sites; 

reimbursement  for  costs  of  remedial  action.  2237-2238 
Committees;  establishment,  renewal,  termination,  etc.: 

Environmental  Management  Advisory  Board.  2238-2239 
Environmental  statements;  availability,  etc.: 
Paducah,  KY.  et  al.— 
Depleted  uranium  hexafluoride;  alternative  strategies 
for  long-term  management  and  use,  2239-2242 
Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Los  Alamos  National  Laboratory,  2242 
Mixed  radioactive/hazardous  waste: 
Deficiencies  identificition;  expression  of  interest,  2242- 
2244  [ 
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Natural  gas  exportation  and  importation: 

Indeck-Yerkes  L,P.,  2254 

Poco  Petroleum,  Inc.,  2254 

St.  Clair  Pipelines  Ltd.,  2254 
Nuclear  Safety  External  Regulation  Advisory  Committee; 

final  report;  availability,  2244 
Presidential  permit  applications: 

Bangor  Hydro-Electric  Co.,  2244-2247 
Privatization  of  isotope  activities;  comment  request; 
meeting  change,  2247-2248 

Engineers  Corps 
RULES 

Danger  zones  and  restricted  areas: 
Sinclair  Inlet,  Puget  Soimd  Naval  Shipyard,  WA,  2117- 
2120 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Jojoba  oil,  2120-2121 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Small  Non-Road  Engines  Emissions  Control  Negotiated 
Rulemaking  Advisory  Committee — 
Meetings,  2216 
Clean  Air  Act: 
State  operating  permits  programs — 
Virgin  Islands.  2216-2219 
Hazardous  waste: 
Land  disposal  restrictions — 
Definitions  and  clarifications,  2338-2375 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Investigator-initiated  grants  program,  2254-2255 
Pesticide  programs: 
Dried  commodities  as  raw  agricultural  status;  interpretive 

ruling,  2386-2389 
Pesticide  coordination  policy;  resp>onse  to  petitions, 
2378-2385 

c  Qua  tp  poyment  Opportunity  Commission 

PROPOSED  RULES 

Unsupervised  Waivers  of  Rights  and  Claims  imder  Age 
Discrimination  in  Employment  Act  Regulatory 
Guidance  Negotiated  Rulemaking  Advisory  Committee 
Meetings 
Correction,  2335 

Expert  A  a  ministration  Bureau 

RULES 

Export  licensing: 
Computer  export  control  reform.  2099-2111 

Pederai  Av,aTiO'-  Administration 

/iii  vvurthiness  directives: 

Boeing,  2095-2099 
PROPOSE r  RULES 
Airu      ;_  ess  directives: 

Aerospatiale.  2147-2151 
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Beech.  2180-2183 

British  Areospace.  2139-2142 

Cessna,  2178-2180 

Construcciones  Aeronauticas.  S.A.  (CASA).  2166-2169 

de  Havllland.  2154-2157.  2175-2178 

Domier,  2157-2160.  2172-2175 

Empresa  Brasileira  de  Aeronautica,  S~A.  (EMBRAER). 

2163-2166 
Empresa  Brasileiro  de  Aeronautico,  S.A.  (EMBRAER), 

2183-2186 
Fairchild.  2189-2192 
Fokker.  2160-2163 
Jetstream.  2142-2147.  2186-2189 
SAAB.  2169-2172 
Short  Brothers.  2151-2154 

=  Mef(   Communications  Commission 

^'Ov^-  so  RULES 
Loauiioa  earner  services: 
CaUing  party  telephone  number — 
Privacy  requirements.  2228 

f 'vje'^   Election  Commission 

NOTICES 

Mpetings;  Sunshine  Act.  2334 

^doersi  Energy  RsgulatoiY  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Pine  Needle  LNG  Co..  LLC.  2248-2249 
Applications,  hearings,  determinations,  etc.: 

Amoco  Production  Co.  et  al..  2249-2250 

East  Tennessee  Natural  Gas  Co  .  2250 

El  Paso  NatiuBl  Gas  Co..  2250-2251 

Minnesota  Pov*or  &  Light  Co..  2251 

Northern  Natiual  Gas  Co..  2251 

PacifiCorp,  2251-2252 

Sabine  Pipe  Line  Co.,  2252 

Tenneco  Baja  California  Corp.,  2252-2253 

Tennessee  Gas  Pipeline  Co.,  2253 

Transcontinental  Gas  Pipe  Line  Corp.,  2252 

Williams  Natural  Gas  Co..  2253 

Wilhston  Basin  Interstate  Pipehne  Co..  2253-2254 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Southern  CaUfomia  Regional  Rail  Authority.  2327 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
2263 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adhesive  coatings  and  components — 

Glyceryl  polyoxypropylene  triol,  etc.,  2111-2113 
Adjuvants,  production  aids,  and  sanitizers — 
4.5.6, 7-tetrachloro-2-[2-(4,5,6.7-tetrachloro-2,3-dihydro- 
l,3-dioxo-lH-inden-2-yl)-8-quinolinyll-lH- 
isoindole-1.3(2H)-dione.  2113-2116 
PROPOSED  RULES 
Pubhc  health  goals;  Federal  regulatory  review,  2192-2194 


NOTlCCS 
Meetings: 

Advisory  committees,  panels,  etc..  2255 

Health  professional  organizations  representatives.  2255 

Food  Satety  and  Inspection  :>^^^v    e 

NOTICES 
Meetings: 
Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  2229 

General  Services  Administration 

RULES 

Federal  property  management: 
Public  buildings  and  space — 
Tobacco-product  vending  machines  and  free  samples 
distribution  prohibition  in  Government-owned  and 
leased  space,  2121-2122 
NOTICES 

Interagency  Committee  for  Medical  Records: 
Medical  record-anatomical  figiu«  (SF  531);  form  stocking 
change  and  revision,  2255 

Health  and  Human  Services  Dep  i^-  tnt 

See  Food  and  Drug  Administratiuu 

See  Health  Care  Financing  Administration 

See  hispector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 
RULES 

Block  grants: 
Substance  abuse  prevention  and  treatment;  sale  or 

distribution  of  tobacco  products  to  individuals  imder 
18  years 
Correction.  2335 

Health  Care  Financing  Administration 

See  Inspector  Genera;  Office,  Health  and  Human  Services 

Department 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2255- 

Immigration  and  Naturalliation  Service 

NOTICES 
Immigration: 
Direct  mail  f  rogram;  expansion,  2266 

inspector  Genaral  Office,  Health  and  Human  S«»'-v;ces 
Department 

RULES 

Medicare  and  Medicaid  programs: 
Fraud  and  abuse;  health  care  plan  protection;  safe 
harbors,  2122-2137 

Interior  Department 

See  Fish  and  Wildlife  .Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 
NOTICES 
Meetings: 
Alaska  Land  Managers  Forum,  2258 

internal  Revenue  Service 

PROPOSED  RULES 

Employment  taxes  and  collection  of  uicome  taxes  at  source: 
Federal  Insurance  Contributions  Act  (FICA);  taxation  of 
amounts  under  employee  benefit  plans,  2194-2214 
Federal  Unemployment  Tax  Act  (FUTA);  taxation  of 
amounts  under  employee  benefit  plans.  2214-2215 
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UMI 


Inte'-ndtiona,  TVaQe  Commission 

NOTICES 

Import  investigations: 
Cold-rolled  carbon  steel  flat  products  from — 
Germany  et  al.,  2263-2264 

Justice  Departrrient 

See  Drug  hnlorcement  Administration 

See  Immigration  and  Naturalization  Service 

RULES 

Antitrust  Qvil  Process  Act;  submitted  materials  use  and 

examination.  2116-2117 
NOTICES 
Pollution  control;  consent  judgments: 

Electro-Voice,  Inc.,  2264-2265 

Pneumo  Abex  Corp.  et  al..  2265 

TH  Agriculture  &  NutriUon  Co.,  hic,  et  al..  2265 

Labor  Depai-tment 

See  En..      ,       nt  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

RULES 

Federal  transit  law  guidelines;  interests  of  employees 
affected;  protection: 

Effectve  date  confirmation;  furlough,  2117 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  2267 

~Ar.z  Management  Bureau. 
RULES 

F*ubUc  land  orders: 

CaUfomia,  2137-2138 

Colorado,  2138 

Idaho,  2138 
Public  land  orders  table  removed,  2137 
NOTICES 
Meetings: 

Dakotas  District  Resource  Advisory  Council,  2258 

Upper  Snake  River  Districts  Advisory  Council.  2259 
Oil  aiid  gas  leases: 

Colorado.  2259 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  2259-2260 

CaUfomia,  2260 

Nevada.  2260-2261 
Survey  plat  fiUngs: 

Idaho.  2261 
Withdrawal  and  reservation  of  lands: 

Nevada.  2261-2262 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 
Education  and  training: 
Training  and  retraining  of  miners;  policy  review.  2215- 
2216 

National  Hignway  Traffic  Safety  Administration 

PROPOSED  ROLES 

Fuel  economy  standards: 
Light  trucks — 

1998  model  year;  correction.  2228 
NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Vermont,  PhiUp  G.,  2327-2329 


National  insTitules  o*  Meaitn 
NOTICES 
Meetings: 
National  Uistitute  of  Allergy  and  Infectious  Diseases, 

2256-2257 
^Jational  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  2257 
National  Institute  on  Alcohol  Abuse  and  AlcohoUsm 

2256 
National  Institute  on  Drug  Abuse.  2257 
National  Library  of  Medicine,  2257-2258 
Research  Grants  Division  special  emphasis  panels,  2258 


Natic^i 


earic  and  Atmospheric  Administration 


Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Intent  to  evaluate  perfortnance,  2229-2230 
Marine  sanctuaries: 
Monitor  National  Marine  Sanctuary,  VA;  non-research 
diving;  special  use  permit;  correction,  2230 
Meetings: 
Monterey  Bay  National  Marine  Sanctuary  Advisory 

Council,  2230 
New  England  Fishery  Management  Council.  2230-2231 
North  Pacific  Fishery  Management  Council.  2231-2232 
South  Atlantic  Fishery  Management  Council.  2232 
Permits: 
Endangered  and  threatened  species  and  marine 
mammals,  2232-2233 

Na.y  Jf-D^'tment 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  2234-2235 
Base  realignment  and  closiu^: 
Surplus  Federal  property — 
Naval  Air  Warfare  Center,  hidianapoUs.  IN,  2235 
Naval  Reserve  Center,  Huntsville.  AL,  2235-2236 
Naval  Surface  Warfare  Center.  Louisville,  KY,  2236- 
2237 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Lake  Shore  Cryotronics,  Inc.,  2237 
Shields  Enviroiunental  Corp.,  2237 
Shipley  Co.,  L.L.C..  2237 

N_ciear  ^couiatory  Commission 

nC"-CES 
Meetings: 

Regulatory  Uiformation  Conference,  2268-2269 
Petitions;  Director's  decisions: 

Consumers  Power  Co.  et  al..  2269 
Regulatory  guides;  issuance,  availabiUty,  and  withdrawal, 
2269 

Occupational  Sate-v  ,j'->g  neaith  Administration 

NC  CES 

/agency  information  collection  activities: 
Proposed  collection;  comment  request,  2267-2268 

Posta:  Rate  Commission 

Post  office  closings;  petitions  for  appeal: 
Morrison,  lA,  2269-2270 


VT 
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UMI 


P--D  .:  itdith  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Healtii 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2270 

Re«::d;-^cr  on  Bureau 

Hi-.:  '  ,.,  i  3 

%'   .      igs: 
Bay-Delta  Advisory  Council.  2262-2263 

Secu'  te,  and  Exchange  Commission 

NOTICES 

Electric  Data  Gathering.  Analysis,  and  Retrieval  System 
(EDGAR): 
Corporation  Finance  Division;  phase-in  Ust  changes  and 
corrections.  2270-2321 
Restated  Consolidated  Tape  Association  and  Quotation 

Plans;  amendments.  2321-2324 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange.  Inc.,  2324-2326 

Srr-.ai  3-s''-,    ^ ^ministration 

NOTICES 

Disaster  loan  areas: 

Georgia.  2326 

Washington.  2326 
Meetings:  district  and  regional  advisory  councils: 

Connecticut.  2326 

Minnesota.  2326-2327 


3  u  '^  a  <^-  "■  1  '-.Donation  Board 

Railroad  operation,  acquisition,  construction,  etc.: 

Naugatuck  Railroad  Co..  Inc..  2329 

Tulsa-Sapulpa  Union  Railway  Co.,  L.L.C..  2329-2330 
Railroad  services  abtmdonment: 

Missouri  Pacific  Railroad  Co..  2330 

Tennessee  Valley  Authority 

RULES 

Privacy  Act;  implementation,  2111 

Trwisportation  Department 
See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Avaiation  proceedings: 
Hearings,  etc. — 
Jet  Aspen,  Inc.,  2327 

Treasury  Department 

See  Internal  Revenue  Service 


United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Russian  social  scientists:  simuner  institute  on  approaches 

to  political  science  as  scholarly  discipline,  2330- 

2333 

Utah  Reclamation  Mitigation  and  Conservation 
Commission 

PROPOSED  RULES 

National  Environmental  Policy  Act;  implementation,  2219- 
2228 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  2338-2375 

Part  III 

Environmental  Protection  Agency,  2378-2389 


RMderAids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  In  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4.  1995.  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
pubHshed  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
pubUshed  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
docimients  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTF" 
contains  regulatory  documents  naving  gene  a 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulatior^,  which  is  pi  cm  s"^ec  .ir>ae' 
50  titles  pursuant  to  44  U.S.C.  '.5,,: 

The  Code  of  Federal  Regulations  is  sold  bv 
the  Supenntendent  of  Documents,    -ces    ' 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

^eoe'3   iviafior  Administration 
14  CCR  Pqrt  39 

[Doc«,e!  Nc    S5- -NM-5S-AD    Amendment 
39-94C.4    AO  ^6-02-06' 

Ainrvcnhiness  Directives:  Boeing 
Models  727  737^  and  747  Series 
Airplanes;  McDonnell  Douglas  Model 
DC  -8  and  DC-9  Series  Airplanes, 
Model  MD^88  Airplanes,  and  Models 
MD   n  and  MD-90-30  Series 
ii'-Dianes:  Lockheed  Models  L-1011- 
>85  Series  Airplanes:  Fokker  Models 
'^rS  Ma-k  1000.  2000  3000,  4000,  and 
.:  100  Series  Airplanes:  and  British 
-e'cspace  Model  Avro  146-RJ  Series 
•^.'■pianes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  certain  transport 
category  airplanes  equipped  with 
certain  Honeywell  Standard  Windshear 
Detection  Systems  (WSS).  Those  AD's 
currently  require  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  alert  the  flightcrew  of  the 
potential  for  significant  delays  in  the 
WSS  detecting  windshear  when  the 
n.ips  of  the  airplane  are  in  transition. 
Those  AD's  were  prompted  by  a  report 
of  an  accident  during  which  an  airplane 
encountered  severe  windshear  during  a 
missed  approach.  This  amendment 
requires  that  the  currently-installed  line 
replaceable  unit  (LRU)  be  replaced  with 
a  modified  LRU  having  new  software 
that  eliminates  delays  in  the  WSS 
detecting  windshear  when  the  flaps  of 
the  airplane  are  in  transition.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  significant  delays  in 
the  WSS  detecting  hazardous 


windshear,  which  could  lead  to  the  loss 

of  flight  D.-ith  mntrol. 

EFFECTIVE  DATE:  February  26,  1996. 
ADDRESSES:  Information  concerning  this 
.\D  i!;  J .  h.  obtained  from  or  examined 
at  the  r«  lit  ,al  Aviation  Administration 

r  \A     Iransport  Airplane  Directorate, 
Kuitb  Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
.\h;'-Ips  Air(  raft  Certification  Office, 

''  r  u  spr  r'  .\irplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  -ONTACT:  J. 
Kirk  Baker,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5345;  fax  (310) 

SUPPLEMENTARY  INFORMAT.ON.  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-04-01, 
amendment  39-9153  (60  FR  9619, 
February  21,  1995),  and  AD  95-09-05, 
amendment  39-9208  (60  FR  20887, 
April  28,  1995)  that  was  corrected  on 
May  12,  1995  (60  FR  26824,  May  19, 
!995);  was  published  in  the  Federal 
Register  on  June  13,  1995  (60  FR  31122). 
The  proposed  action  is  applicable  to 
certain  transport  category  airplanes 
equipped  with  certain  Honeywell 
Standard  Windshear  Detection  Systems 
(WSS).  The  action  proposed  to  require 
replacement  of  the  currently-installed 
line  replaceable  unit  (LRU)  with  a 
modified  LRU  having  new  software  that 
eliminates  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the 
airplane  are  in  transition. 

Interested  persons  have  been  afforded 
an. opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the 
proposal  be  withdrawn  since 
unmodified  WSS's  provide  the 
necessary  level  of  safety  required  for 
windshear  detection.  Furthermore,  the 
commenter  states  that  existing  AD's  95-. 
C4-01  and  95-09-05,  which  require  that 
specific  operational  procedures  be 
followed,  ensure  that  the  flightcrews  are 
properly  trained  on  the  peculiarities  of 
the  Honeywell  WSS. 
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The  FAA  does  not  concur.  The  FAA 
finds  that  the  unsafe  condition  will  be 
positively  addressed  by  installing  new 
software  in  the  LRU  that  will  eliminate 
delays  in  the  WSS  detecting  windshear 
when  the  flaps  of  the  airplane  are  in 
transition.  Additionally,  the  FAA  has 
determined  that  long  term  continued 
operational  safety  will  be  better  assured 
by  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by 
performing  special  operating 
procedures.  Performing  long-term 
special  operating  procedures  may  not  be 
providing  the  degree  of  safety  assurance 
necessary  for  affected  airplanes  in  the 
fleet.  This,  coupled  with  a  better 
understanding  of  the  human  factors 
associated  with  numerous  continual 
special  procedures,  has  led  the  FAA  to 
consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  This 
requirement  for  modification  of  the 
software  is  in  consonance  with  these 
considerations. 

One  commenter  requests  a  revision  to 
part  121  or  part  135  of  the  Federal 
Aviation  Regulations  (FAR)  (14  CFR  121 
or  135).  since  the  proposal  does  not 
address  the  root  problem.  The 
commenter  states  that  the  proposal 
addresses  "reactive"  WSS's  but,  since 
"predictive"  systems  are  now  available, 
they  should  be  required  equipment  on 
all  aircraft.  The  commenter  contends 
that  the  ultimate  solution  to  the  problem 
would  be  to  require  airborne  predictive 
windshear  detection  equipment,  in 
conjunction  with  ground-based 
detection  equipment,  on  all  airplanes 
operating  in  accordance  with  FAR  part 
121  or  135. 

The  FAA  does  not  concur.  According 
to  section  39.1  ("Airworthiness 
directives")  of  the  FAR  (14  CFR  39.1), 
the  issuance  of  an  AD  is  based  on  the 
finding  that  an  unsafe  condition  exists 
or  is  likely  to  develop  in  a  product  of 
a  particular  type  design.  This  AD  is 
based  on  such  a  finding;  it  is  the  result 
of  an  investigation  into  the  cause  of  an 
accident  involving  a  transport  category 
airplane  equipped  with  Honeywell 
Standard  Windshear  Detection  System. 
That  investigation  revealed  that  a  design 
feature  in  the  windshear  computer 
delayed  detection  of  windshear  when 
the  airplane's  flaps  were  in  transition. 
From  this  investigation,  the  FAA 
determined  that  an  unsafe  condition 
exists  with  regard  to  the  flightcrew 


UMf 


20M^ 


f  ►'(!.' 


ster  /  Vol.  61.  No.  17  /  Thursday.  January  25.  1996  /  Rules  and  Regulation^ 


Deing  unaware  oi  ine  poienuai  lor 
significant  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the 
airplane  are  in  transition.  The  issuance 
of  this  AD  is  to  correct  that  unsafe 
condition.  While  the  commenter's 
request  to  require  installation  of  specific 
equipment  for  operation  of  air  carriers 
or  air  taxis  in  accordance  with  part  121 
or  part  135  has  merit,  it  is  clearly 
beyond  the  scope  of  this  AD  action. 

One  commenter  requests  a  change  in 
the  applicability  from  the  proposed 
manufacturers  of  the  airplanes  to 
Honeywell,  the  manufacturer  of  the 
faulty  WSS's.  The  FAA  does  not  concur 
in  this  case.  While  it  is  assumed  that  an 
operator  will  know  the  models  of 
airplanes  it  operates,  there  is  a  potential 
that  the  operator  will  not  know  or  be 
immediately  aware  of  specific  items  that 
are  installed  on  its  airplanes.  The  FAA 
reasons  that,  by  calling  out  all  of  the 
manufacturers  of  the  airplane  models  on 
which  the  subject  item  is  likely  to  be 
installed,  it  will  prevent  "unknowing 
non-compliance"  with  the  AD  on  the 
part  of  the  operator. 

One  commenter  requests  a  revision  to 
the  proposal  to  include  a  requirement  to 
install  placards  in  all  airplanes  to  warn 
flightcrews  of  the  potential  for 
significant  delays  in  the  WSS  detecting 
windshear.  This  commenter  states  that, 
since  the  WSS's  on  all  airplanes  within 
an  operator's  fleet  will  not  be  modified 
simultaneously,  the  flightcrew  may  not 
know  whether  the  airplane  has  a 
modified  or  unmodified  WSS.  This 
commenter  contends  that  these 
proposed  placards  would  minimize  the 
possibility  for  conhision  as  to  the 
operating  characteristics  of  the  specific 
WSS  on  the  airplane. 

The  FAA  does  not  concur.  The  FAA 
finds  that  safety  of  the  fleet  of  affected 
airplanes  will  be  ensured  by  the 
requirements  of  .\D  95-04-01  and  AD 
95-09-04  land  retained  in  paragraph  (a) 
of  the  final  rule],  which  require  a 
limitation  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  alert 
the  flightcrew  of  the  potential  for 
significant  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the 
airplane  are  in  transition.  Typically, 
placards  that  are  used  in  the  cockpit  are 
brief  and  provide  pilots  with 
information  that  highlights  significant 
changes  (i.e.,  labeling  specific 
equipment  inoperative).  Longer,  more 
detailed  changes  to  systems,  such  as 
that  required  by  paragraph  (a)  of  the 
final  rule,  are  normally  detailed  in  the 
AFM.  Therefore,  the  FAA  finds  that  the 
requiring  the  installation  of  a  placard  in 
the  cockpit  to  warn  pilots  of  the 
potential  for  significant  delays  in  the 
WSS  detecting  windshear  would  not 


signuicanu)  eniidiiLe  saiei) 
Conversely,  the  FAA  has  received 
comments  to  other  rulemaking  actions 
from  operators  indicating  that  an 
overabundance  of  placards  in  the 
cockpit  tends  to  clutter  the  cockpit, 
which  would  make  it  easy  for  the 
flightcrew  to  overlook  im(>ortant 
operational  changes  that  require  the 
pilot  to  take  necessary  action. 

One  commenter  requests  a  revision  to 
paragraph  (a)  of  the  proposal,  which 
restates  the  requirements  of  AD  95-04- 
01  and  AD  95-09-05.  Proposed 
paragraph  (a)  requires  a  revision  to  the 
FAA-approved  AFM  to  alert  the 
flightcrew  of  the  potential  for  significant 
delays  in  the  WSS  detecting  windshear 
when  the  flaps  of  the  airplane  are  in 
transition.  The  commenter  requests  the 
inclusion  of  references  to  the  roll  rate 
desensitizing  feature,  which  the 
commenter  states  would  increase 
flightcrew  confidence  in  the  system  to 
detect  windshear  in  all  configurations. 

The  FAA  does  not  concur.  During, 
certification  testing,  the  FAA  evaluated 
the  effects  of  bank  angles  and  roll  rates, 
and  determined  that  roll  rates  high 
enough  to  cause  desensitization  will 
produce  the  15-degree  bank  angle  that  is 
noted  in  the  AFM  limitation  required  by 
paragraph  (a)  of  the  final  rule.  The  FAA 
has  reviewed  all  currently  available  data 
and  finds  that  changes  to  paragraph  (a) 
of  the  final  rule  to  incorporate  roll  rate 
compensations  are  not  warranted. 
However,  paragraph  (b)  of  the  final  rule 
has  been  changed  to  recommend 
revising  the  AFM  limitation  [required 
by  paragraph  (a)  of  the  final  rule) 
following  installation  of  a  modified 
LRU.  The  newly  revised  AFM  limitation 
alerts  pilots  that  sustained  banks  greater 
than  15  degrees  will  desensitize  the 
WSS  and  that  the  potential  exists  for 
delays  in  the  WSS  detecting  windshear. 

Several  commenters  object  to  the 
proposed  requirement  of  paragraph  (b) 
to  replace  the  currently  installed  LRU 
with  a  modified  LRU  having  new 
software  that  eliminates  delays  in  the 
WSS  detecting  windshear  when  the 
flaps  of  the  airplane  are  in  transition. 
Several  commenters  state  that  the 
proposed  replacement  is  unnecessary     . 
since  such  replacement  would  not 
enhance  safety  of  the  affe<.ted  airplanes. 
One  of  these  commenters  notes  that  the 
proposed  replacement  requirement 
would  result  in  changes  in  aircraft 
configuration  that  may  increase 
nuisance  alerts,  since  the  sensitivity 
reduction  factor  would  be  totally 
eliminated  during  flap  transition. 

The  FAA  does  not  concur.  The 
criteria  for  reactive  windshear  systems 
state  that  a  warning  shall  be  issued  once 
the  windshear  is  encountered.  The 


criteria  also  consider  the  airplane's 
available  performance  and  the  system's 
propensity  for  nuisance  alerts  due  to 
turbulence.  The  FAA  evaluates 
compliance  with  these  criteria  based 
upon  the  system's  ability  to  issue  timely 
warnings  in  all  reasonably  expected 
conditions.  The  FAA  finds  that 
ericountering  windshear  during  flap 
transition  is  a  reasonably  expected 
condition,  vis-a-vis  the  accident  during 
which  an  airplane  encountered  severe 
windshear  during  a  missed  approach. 

Further,  the  FAA  has  determined  that 
conducting  missed  approaches,  prior  to 
encountering  windshear,  is  a  reasonably 
probable  scenario.  In  such  a  scenario, 
the  pilot  would  rely  on  prior  knowledge 
attained  in  FAA-required  training  to 
recognize  and  recover  from  a  windshear 
encounter,  such  as  that  provided  in 
"Windshear  Training  Aid,"  Revision  1, 
dated  February  1990.  Therefore,  the 
pilot  would  likely  determine  that 
windshear  has  been  encountered  before 
the  detection  system  actually  detects  the 
phenomena  since  the  WSS  is  intended 
to  be  strictly  an  adjunct  system,  not  a 
sole  or  primary  system.  The  windshear 
training  that  pilots  receive  instructs  the 
pilot  not  to  retract  the  airplane's  flaps  in 
this  scenario.  However,  if  the  pilot  does 
not  believe  that  windshear  has  been 
encountered,  the  pilot  may  execute  a 
normal  go-around  and  retract  the  flaps, 
due  to  what  the  pilot  perceives  to  be  an 
unstable  approach.  Therefore,  the  FAA 
considers  any  delay  in  windshear 
detection  to  be  unacce{)table  while  the 
airplane's  flaps  are  in  transition. 
Consequently,  the  FAA  finds  that  any 
improvement  in  warning  time  for  the 
pilot  will  enhance  safety  for  the  affected 
airplanes. 

Further,  the  FAA  does  not  concur  that 
installation  of  a  modified  LRU,  and 
consequently,  removal  of  the  windshear 
warning  delay  during  flap  transition, 
would  result  in  an  increase  in  nuisance 
alerts.  The  FAA  has  reviewed  all 
available  data  and  cannot  substantiate 
the  commenter's  assertion  that 
elimination  of  the  sensitivity  reduction 
factor  during  flap  transition  would 
result  in  an  increase  in  nuisance  alerts. 
The  FAA  finds  that  the  flaps  are  us 
extended  at  altitudes  higher  than  the 
altitude  at  which  the  system  is  armed. 
Furthermore,  the  FAA  considers 
conducting  a  go-around  with  strong 
turbulence  (excluding  actual  windshear 
conditions)  to  be  a  highly  unlikely 
combination  of  events.  Additionally,  the 
FAA  will  evaluate  the  modified 
Honeywell  windshear  computer  to 
determine  compliance  with  the 
nuisance  alert  criteria,  discussed  above. 

Several  commenters  request  an 
extension  to  the  proposed  compliance 
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time  of  24  months  for  the  replacement 
of  the  LRU.  These  commenters  suggest 
that  a  compliance  time  of  36  months 
would  be  more  appropriate  to 
accommodate  the  time  necessary  to 
amend  the  supplemental  type  certificate 
(STC)  and  revise  the  parts  manufacture 
approval.  One  of  these  commenters 
states  that,  since  airplanes  are 
prohibited  from  flying  with  a  mixture  of 
modified  and  unmodified  units,  this 
extension  is  necessary  to  ensure  that 
Honeywell  will  be  able  to  provide  an 
adequate  number  of  modified  units  to 
the  affected  fleet. 

The  FAA  concurs.  The  FAA  has 
verified  with  the  manufacturer  that  the 
lead  time  for  developing  the  required 
LRU  will  exceed  the  proposed 
compliance  time  of  24  months.  Further, 
the  FAA  has  determined  that  extending 
the  compliance  time  to  the  suggested  36 
months  will  accommodate  the  time 
necessary  for  the  manufacturer  to 
develop,  test,  and  certify  these  units. 
The  FAA  finds  that  this  12-month 
extension  will  not  adversely  affect 
safety  significantly.  Therefore, 
paragraph  (b)  of  the  final  rule  has  been 
revised  accordingly. 

One  commenter  requests  that  the 
proposed  24-month  compliance  time  for 
replacement  of  the  LRU  be  shortened  to 
12  months.  This  commenter  suggests 
that  the  proposed  compliance  time  may 
be  too  long,  in  light  of  the  catastrophic 
consequences  of  the  identified  unsafe 
condition. 

The  FAA  does  not  concur  that  a 
shorter  compliance  time  is  appropriate. 
The  proposed  24-month  compliance 
time  was  based  on  the  time  originally 
estimated  as  necessary  for  operators  to 
obtain  modified  LRU's,  plus  the  time 
necessary  for  operators  to  install  that 
modified  LRU  on  the  affected  fleet. 
However,  in  light  of  the  information 
received  concerning  availability  of  these 
required  parts,  as  discussed  above,  the 
FAA  has  determined  that  a  more 
appropriate  time  for  accomplishing  the 
replacement  of  the  LRU  is  36  months. 
The  FAA  considers  that  the  AFM 
limitation  currently  required  by  AD  95- 
04-01  and  AD  95-09-05  (and  retained 
in  paragraph  (a)  of  the  final  rule]  will 
ensure  safety  in  the  interim  until  the 
LRU's  can  be  replaced. 

One  commenter  requests  a  revision  to 
paragraph  (b)  of  the  proposal  to  specify 
that  the  modified  LRU  have  software 
that  would  eliminate  the  horizontal 
portion  of  the  flap  rate  compensation 
feature  only.  The  commenter  contends 
that  removal  of  the  vertical  portion  of 
the  flap  rate  compensation  feature  will 
increase  nuisance  alerts  and  will 
minimally  improve  the  time  it  takes  for 
the  WSS  to  detect  hazardous  windshear 


when  the  flaps  of  the  airplane  are  in 
transition. 

The  FAA  does  not  concur.  Since 
paragraph  (b)  of  the  final  rule  requires 
that  the  FAA  approve  all  replacement 
LRU's,  the  FAA  approval  will  include, 
among  other  factors,  a  review  of  the 
system's  susceptibility  to  nuisance 
warnings  caused  by  both  horizontal  and 
vertical  compensations. 

Two  commenters  request  an  extension 
to  the  proposed  compliance  time  of  12 
months  required  by  paragraph  (c), 
which  prohibits  installation  of 
unmodified  LRU's.  One  of  these 
commenters  states  that  a  12-month 
extension  would  allow  Honeywell,  the 
manufacturer  of  these  WSS's,  sufficient 
time  to  develop  and  manufacture  an 
adequate  number  of  modified  units.  The 
other  commenter  suggests  that  an 
extension  of  6  months  would  allow 
operators  ample  time  to  remove  and 
return  the  units  to  Honeywell  to  be 
reprogrammed. 

The  FAA  concurs  that  a  6-month 
extension  to  the  compliance  time  is 
appropriate.  The  FAA  has  confirmed 
that  the  manufacturer  will  require  18 
months  to  manufacture  an  adequate 
number  of  units.  The  FAA  has 
determined  that  such  an  extension  to 
the  compliance  time  will  not 
compromise  the  safety  t)f  the  affected 
airplanes,  and  that  the  currently 
required  operating  limitations  will 
provide  an  acceptable  level  of  safety  in 
the  interim.  Therefore,  paragraph  (c)  of 
the  final  rule  has  been  revised  to 
prohibit,  installation  of  unmodified 
LRU's  as  of  18  months  after  the  effective 
date  of  the  AD. 

One  commenter  supports  the 
proposed  rule,  but  recommends  that  the 
proposed  12-month  compliance  time  of 
paragraph  (c),  which  prohibits 
installation  of  unmodified  LRU's,  be 
shortened  to  6  months.  This  commenter 
states  that,  in  light  of  the  accident  that 
prompted  this  AD  action,  12  months 
may  be  too  long  to  permit  unmodified 
LRU's  to  be  installed  on  the  affected 
airplanes. 

The  FAA  does  not  concur.  Based 
upon  the  information  received 
concerning  the  new  schedule  for  the 
availability  of  required  parts,  discussed 
above,  the  FAA  finds  it  necessary  to 
extend  this  compliance  time  to  18 
months. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air  ' 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,320 
airplanes  of  the  i.ffected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,618  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD's  95-04-01  and  95-09- 
05  take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $97,080,  or 
$60  per  airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  10 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  provided 
by  Honeywell  at  not  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  ojjerators  of  the  new 
requirements  of  this  AD  is  estimated  to 
be  $970,800.  or  $600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,'  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
Dart  IQl  a<;  fo!!ow<;- 

PART  3'^     AiRWORTMlNESS 
DIRECTIVE  S 

1.  The  authority  citation  for  part  S9 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).40n3.  44701. 


$39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
removing  amendments  39-9153  (60  FR 
9619,  February  21,  1995)  and  39-9208 
(60  FR  20887.  April  28,  1995),  and  by 
adding  a  new  airworthiness  directive 


(AD),  amendment  3^-9494,  to  read  as 
follows: 

9&-02-06  BiMMin    Ml  D.niiPli  Dihikk^s; 
Lockheed.  PokWfT  ,.n.i  HntiNh 
Aeroepacp  Kp^inn.t.  \ir>  rart  1  miHfd, 
AVRO  Interndtionai  AerospiKP  Division 
(Fnrmprl\  British   xerospai  e    plr;  British 
.^(•n)-.;),-ii  I'     (irnnu-;  1  idi  Airt.rart. 
Lunitedj:  .Amenameni  .j«-94^4  Docket 
95-NM-55-AD.  Supersedes  AD  9&-04- 
01,  Amendment  39-9153;  and  AD  95- 
09-05,  Amendment  39-9208. 
Applicability  The  following  models  and 
series  of  airplanes,  certificated  in  any 
category,  equipped  with  Honeywell  Standard 
Windshear  Deteaion  Systems  (WSS): 


Manufacturer  arxj  tnodel  of  airplane 


Bo«ng  727-100  and  -200 

Boeing  737-100  and  -200 
Boeing  737-200  ....„ 


Boeing  737-300 

Boeing  747-100  and  -200  

McDonnell  Douglas  DC-8-50,  -60.  and  -70 

McDooneH  Douglas  DC-9-10, -21, -31, -41.  and-51 


McDonnell  Douglas  DC-9-80  and  MD-88 

McDoonett  Douglas  MD-90-<J0  

McOorme*  Douglas  MD-1 1  


Type  o(  computer 


Standard  Windshear  (HoneyweU  STC) 

Standard  Windshear  (Honeywen  STC) 

Perlormance  Management  (HoneyweH 

Standard  WirKtehea/  (Honeywell  STC) 
Standard  Windshear  (Honeywell  STC) 
Standard  Windshear  (Honeywell  STC) 
Standard  Windshear  (Honeywell  STC) 


STC) 


Lockheed  L-101 1-386-1.  -385-1-14,  -386-1-15,  and 
-386-3. 

Fokker  F28  MarV  1000.  2000,  3000,  and  4000 

Fokker  F28  Mark  0100  - 


British    Aerospace    Avro    146-FU70A,    -RJ85A.    and 
-FU100A. 


Windshear  (OEM  TC)  .... 
Windshear  (OEM  TC)  .... 
Flight  Control  (OEM  TC) 


Standard  Wmdshear  (OEM  TC) 


Part  Nos. 


Standard  Windshear  (HoneyweH  STC) 
Flight  Management  (OEM  TC)  


Right  Control  (OEM  TC) 


4061046-902.  -903.  and 

-904,  4068054-901 , 

4068060-901. 
4061048-903,  -904.  and 

-905,  4068058-903. 
4050730-904  through 

-911,4051819-906. 
4068060-901 . 
4061048-904. 
4068046-903. 
4068046-901,-902, 

4068048-901.-902. 
4059845-902. 
4059845-910. 
4059001-901  through  -905 

(with  windshear  option 

selected). 
4068044-901. 

4068052-901 . 

4052502-951  (with 
windshear  option  se- 
lected). 

4068300-902. 


Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  nodified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ opera  tor  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe^:ondition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability'  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  significant  delays  in  the 
Honeywell  Standard  Windshear  Detection 
Systems  (WSS)  detecting  hazardous 


windshear.  which  cpuid  lead  to  the  loss  of 
flight  path  control,  accomplish  the  following: 

(a)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement,  at 
the  time  specified  in  either  paragraph  (a)(1) 
or  {a)(2)  of  this  AD.  as  applicable.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  the  AFM. 

"During  sustained  banks  of  greater  than  15 
degrees  or  during  flap  configuration  changes, 
the  Honeywell  Windshear  Detection  and 
Recovery  Guidance  System  (WSS)  is 
desensitized  and  alerts  resulting  from 
encountering  windshear  conditions  will  be 
delayed." 

(1)  For  all  B<jeing.  McDonnell  Douglas. 
Lockheed,  and  Fokker  airplanes  specified  in 
the  applicability  statement  of  this  AD:  Within 
14  days  after  March  8. 1995  (the  effective 
date  of  AD  95-04-01.  amendment  39-9153). 

(2)  For  British  Aerospace  Model  Avro 
airplanes  specified  in  the  applicability 
statement  of  this  AD:  Within  14  days  after 
May  15. 1995  (the  effective  date  of  AD  95- 
09-05,  amendment  39-9208). 

(b)  Within  36  months  after  the  effective 
date  of  this  AD.  replace  the  currently- 


installed  line  replaceable  unit  (LRU)  with  a 
modified  LRU  having  new  software  that 
eliminates  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the  airplane  are 
in  transition,  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD: 
after  the  replacement  has  been  accomplished, 
the  AFM  limitation  required  by  paragraph  (a) 
of  this  AD  may  be  revised  to  read  as  follows: 

"During  sustained  banks  of  greater  than  15 
degrees,  the  Honeywell  Windshear  Detection 
and  Recovery  Guidance  System  (WSS)  is 
desensitized  and  alerts  resulting  from 
encountering  windshear  conditions  will  be 
delayed." 

(c)  As  of  18  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  on  any 
airplane  an  LRU  that  has  not  been  modified 
in  accordance  with  paragraph  (b)  of  this  AD. 
An  unmodified  LRU  may  be  installed  up  to 
18  months  after  the  effective  date  of  this  AD. 
provided  that,  during  that  time,  the  AFM 
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limitation  required  by  paragraph  (a)  of  this 
AD  remains  in  effect. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
February  26. 1996. 

Issued  in  Renton.  Washington,  on  January 
18, 1996. 

Darreil  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-1102  Filed  1-24-96:  8:45  am] 

MLUNO  CODE  4»10-13-U 


DEPARTMENT  OF  COMMERCE 


a'.^re;n 


Export  Administration 


IS  CFR  Pans  "■'0    ^71,  772,  773.  774. 
7^5,  ^"6    "85    786.  78"  and  79S 

[Docxe-  Nc    96C-0j00'  -6001-01} 

•-' ^ N  j6'^    4  8 3 1  I 

-Revisions  ro  the  Export  Administratjon 
Regulations   Reform  of  Computer 
ExDort  Controls   Establishment  ol 
General  LxenseG-CTP 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR),  to  implement  the  President's 
October  6, 1995,  announcement  on 
major  reform  of  computer  export 
controls. 

The  President  announced  a 
liberalization  of  export  controls  on  all 
computers  to  countries  i'  \(  rth 
America,  most  of  Western  Eumpp  and 
parts  of  Asia.  For  certain  otht  r 
countries,  including  many  in  Latin 
America  and  Central  and  Eastern 
Europe,  this  rule  also  liberalizes  export 
controls  on  computers.  For  the  former 
Soviet  Union,  China  and  certain  other 
countries,  U.S.  export  controls  will 
focus  on  computers  intended  for 
military  and  proliferation  end-uses  or 


users,  and  ease  controls  on  exports  of 
computers  to  civihan  customers. 
Finally,  there  will  be  no  change  in 
current  policy  for  computer  shipments 
to  terrorist  countries,  with  the  exception 
of  the  addition  of  Sudan  to  ECCNs 
4A94F,  4D94F.  4E94F,  and  Computer 
Tier  4  (a  grouping  of  terrorist  countries, 
for  the  purpose  of  computer  controls). 

This  decision  will  streamline 
validated  license  requirements  for  U.S. 
computer  manufacturers  of  computers 
that  are,  or  will  be  in  the  next  two  years, 
widely  available  in  the  international 
market  place. 

DATES:  Effective  Date:  This  rule  is 
effective  January  22,  1996. 

Comment  Date:  Comments  must  be 
received  by  February  26,  1996. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Sharron  Cook. 
Office  of  Exporter  Services,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Sharron 
Cook.  Regulatory  Policy  Division, 
,    Bureau  of  Export  Administration, 
Telephone:  (202)  482-2440. 

For  technical  information  contact 
Joseph  Young,  Strategic  Trade  Division, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-4197. 

SUPPLEMENTARY  INFORMATION: 

Background 

When  controls  were  last  revised  in 
1993.  the  Administration  recognized 
that  computer  technology  would 
continue  to  change  rapidly — and  that  it 
would  need  to  review  control  levels 
within  18  to  24  months.  Accordingly, 
for  the  past  several  months,  the 
Administration  has  conducted  a  review 
of  computer  export  controls  that  took 
into  account  (1)  the  rapid  advance  of 
computing  technology  since  1993.  (2) 
our  security  and  nonproliferation 
interests,  and  (3)  the  need  for  a  policy 
that  would  remain  effective  over  the 
next  18  to  24  months. 

This  review  found  that  enormous 
advances  in  the  power  and  capabilities 
of  computing  systems  coming  into 
•.\  idpspread  commercial  use  have 
occurrtni  and  wll  continue  to  occur 
over  the  next  v.\n  years.  The  commercial 
computer  market  is  being  transformed 
'■i\  the  emergence  of  workstations 
containing  multiple  high-speed 
microprocessors,  the  ready  availability 
of  high-speed  communications  links, " 
and  the  continuing  rapid  progress  in 
software  to  permit  difBcuh  problems  to 
run  in  parallel  and  on  networks. 

Based  on  these  developments,  the 
Administration  has  determined  that 


computers  capable  of  up  to  7,000 
million  theoretical  operations  per 
second  (MTOPS)  will  become  widely 
available  in  open  international  markets 
within  the  next  two  years.  The 
Administration  has  also  determined  that 
computers  with  performance 
capabilities  at  and  above  10,000  MTOPS 
have  a  significant  number  of  strategic 
applications. 

The  new  computer  export  controls 
found  in  this  rule  are  to  implement  the 
following  goals,  as  stated  by  the 
President: 

To  permit  the  government  to  calibrate 
control  levels  and  licensing  conditions 
depending  upon  the  national  security  or 
proliferation  risk  posed  by  exports  to  a 
specific  destination; 

To  enhance  U.S.  national  security  and 
preserve  the  U.S.  computer  industrial  base  by 
ensuring  controls  on  computer  exports  are 
effective  and  do  not  unnecessarily  impede 
legitimate  computer  exports;  and 

To  permit  the  government  to  track  global 
sales,  thereby  illuminating  how  high 
performance  computing  may  be  u^  to 
pursue  critical  military  applications. 

In  this  interim  rule,  the  term 
"supercomputer"  and  the  separate 
supercomputer  section  in  §  776.11  have 
been  removed.  The  majority  of  the  new 
computer  controls  can  now  be  found  in 
§  776.10  that  generally  pertains  to 
computers.  Because  the  term 
supercomputer  was  removed  from  the 
EAR,  all  such  references  have  been 
removed. 

Within  General  License  GCG. 
§  771.14,  the  supercomputer  restriction 
is  removed,  with  the  exception  that,  "no 
computers  with  a  CTP  greater  than 
10,000  MTOPS  may  be  exported  to 
Argentina,  Hong  Kong,  South  Korea, 
Singapore,  and  Taiwan  without  a 
validated  license."  This  is  consistent 
with  the  President's  announcement  of 
October  6, 1995,  which  provides  a 
ceiling  for  the  CTP  level  for  which 
general  licenses  can  be  used  for  these 
countries,  except  Taiwan  and  Hong 
Kong.  Hong  Kong  and  Taiwan  have  a 
CTP  limitation  for  computers  of  10,000 
MTOPS  and  are  in  Computer  Tier  2, 
established  by  this  rule. 

In  this  rule,  the  supercomputer 
restriction  is  also  removed  from  General 
Licenses  G-TEMP  and  SAFEGUARDS. 
All  computers  are  now  eligible  for 
temporary  export  under  the  provisions 
of  General  License  G-TEMP.  Also,  all 
computers  are  now  eligible  for  export  to 
the  International  Atomic  Energy  Agency 
(IAEA)  under  the  provisions  of  General 
License  SAFEGUARDS. 

A  new  General  License  G-CTP  is 
established  by  this  rule  under  §  771.28. 
This  general  license  authorizes  the 
export  of  computers  and  specially 
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designed  Lomponents  ttierelor,  expurteo 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system.  These  items  will  be  eligible 
for  export  to  Computer  Tier  1,  2  and  3 
countries,  for  consumption  therein.  CTP 
restrictions  will  correspond  to  the 
different  Computer  Tiers  under  the 
provisions  of  §  771.28. 

Other  areas  significantly  revised  are 
those  dealing  with  support 
documentation  for  computer  export  and 
reexport  applications,  and  amendment 
requests.  Currently,  exporters  must 
submit  certain  supporting  documents  to 
BXA.  This  rule  authorizes  exporters  of 
computers  of  unlimited  CTP  to  retain 
the  required  support  documentation, 
i.e..  BXA-629P  (Statement  by  Ultimate 
Consignee  and  Purchaser),  International 
Import  Certificate  (IC).  People's 
Republic  of  China  End-User  Certificate, 
Indian  IC.  Bulgarian  IC,  Czech  IC, 
Hungarian  IC.  Polish  IC,  Romanian  IC, 
or  Slovak  IC.  when  submitting  an 
application  for  export,  reexport  or 
amendment. 

Another  area  of  liberalization  is 
Special  Licenses.  Supplement  No.  1  to 
part  773  (Commodities  Excluded  from 
the  Special  License  Procedures)  has 
been  revised  to  make  all  computers 
eligible  for  export  under  special 
licenses.  Exporters  may  now  submit 
requests  for  computers  of  unlimited  CTP 
to  be  considered  for  special  licenses. 

This  rule  also  makes  changes  to 
permissive  reexport  authority  (§  774.2). 
Computers  of  unlimited  CTP  are  eligible 
for  permissive  reexport  to  and  among 
the  former  CCXZOM  participating  and 
cooperating  countries,  with  the 
exception  of  Hong  Kong  and  South 
Korea.  Hong  Kong  and  South  Korea  will 
be  limited  to  a  CTP  of  10,000  MTOPS, 
because  these  countries  fall  within 
Computer  Tier  2. 

Section  776.10,  "Electronic 
Computers  and  Related  Equipment", 
has  been  revised  by  adding  paragraphs 
to  implement  the  new  computer  reform. 
The  newly  added  paragraphs  provide 
safeguard  conditions,  list  recordkeeping 
requirements,  indicate  general  license 
availability,  and  establish  four 
Computer  Country  Tiers  with 
corresponding  license  requirements  and 
policy. 

Each  country  of  the  world  is  included 
in  one  of  the  Computer  Tiers,  including 
those  countries  not  specifically 
specified  in  the  President's 
announcement  of  October  6, 1995. 
Computer  Tier  1  consists  of  Western 
Europe,  Turkey,  Japan.  Canada,  Mexico, 
Australia,  and  New  Zealand.  Persons 
may  export  computers  of  unlimited  CTP 
and  specially  designed  components 


mereior,  t:.\poneu  separaiui)'  ur  as  pan 
of  a  system,  and  related  equipment 
therefor  when  exported  with  these 
computers  as  part  of  a  system  to  these 
countries  using  General  License  G- 
DEST  or  G-CTP  (depending  on  the  CTP 
of  the  computer).  The  rule  provides  for 
permissive  reexports  to  and  among 
these  countries  under  §  774.2(a)(1). 

Examples  of  the  countries  that  can  be 
found  in  Computer  Tier  2  are  all  the 
countries  within  Country  Group  T 
(except  Mexico),  South  Korea,  ASEAN 
countries,  Hungary,  Poland,  the  Czech 
Republic,  the  Slovak  Republic, 
Slovenia,  and  South  Africa.  A  complete 
listing  of  all  the  countries  included  in 
Computer  Tier  2  can  be  found  in  this 
rule  under  §  776.10.  For  these  countries, 
exports  of  computers  with  a  CTP  less 
than  or  equal  to  10,000  MTOPS  and 
specially  designed  components  therefor, 
exported  separately  or  as  part  of  a 
system,  and  related  equipment  therefor 
when  exported  with  these  computers  as 
part  of  a  system  are  authorized  under 
General  License  G-DEST  or  G-CTP 
(depending  on  the  CTP  of  the 
computer).  Validated  licenses  are 
required  for  computers  with  a  CTP 
greater  than  10,000  MTOPS. 

Examples  of  countries  that  are  in 
Computer  Tier  3  are  India,  China, 
Vietnam,  Pakistan,  and  countries  of  the 
Middle  East,  Maghreb,  the  former  Soviet 
Union,  and  the  balance  of  Eastern 
Europe,  i.e..  those  Eastern  European 
countries  not  included  in  Computer  Tier 
2.  For  a  list  of  countries  that  fall  into 
Computer  Tier  3,  see  §  776.10.  Exports 
to  Computer  Tier  3  countries  are 
authorized  under  General  License  G- 
DEST  for  computers  less  than  or  equal 
to  2,000  MTOPS  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system.  Exports  to  permitted  end- 
users  and  end-uses  located  in  countries 
in  Computer  Tier  3  are  authorized  under 
General  License  G-CTP  for  computers 
greater  than  2,000  MTOPS  but  less  than 
or  equal  to  7,000  MTOPS  and  specially 
designed  components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system.  General  License  G-CTP  is 
not  authorized  for  exports  and  reexports 
to  Computer  Tier  3  for  military  end- 
users  and  end-uses  and  nuclear, 
chemical,  biological,  or  missile  end- 
users  and  end-uses  defined  in  part  778. 
A  validated  license  is  required  for  all 
consignees  for  computers  with  a  CTP 
greater  than  7.000  MTOPS. 

As  provided  in  the  President's 
announcement,  the  U.S.  will  "continue 


to  deny  computer  technology  to  terrorist 
countries  around  the  world".  The 
countries  identified  by  the  Secretary  of 
State  as  terrorist  supporting  are 
included  in  Computer  Tier  4.  They 
include  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan  and  Syria.  Different 
licensing  requirements  apply  to  each 
country  in  this  Computer  Country  Tier. 

The  President's  announcement 
included  a  decision  to  continue  to  deny 
computer  technology  to  terrorist 
countries.  This  rule  adds  Sudan  to  the 
list  of  countries  requiring  a  validated 
license  under  ECCN  4A94F,  4D94F.  and 
4E94F.  Another  rule  will  be  published 
in  the  near  future  that  will  completely 
revise  the  Export  Administration 
Regulations  pertaining  to  Sudan. 

Safeguard  conditions  may  be  applied 
at  the  discretion  of  the  U.S. 
Government.  A  list  of  safeguard 
conditions  that  may  appear  on  validated 
licenses  are  listed  in  §  776.10(h). 

Exporters  should  be  aware  of  the 
special  recordkeeping  requirements  for 
computers.  This  rule  requires  exporters 
to  keep  records  relating  to  each  export 
of  a  computer  with  a  CTP  equal  to  or 
greater  than  2,000  MTOPS.  These 
records  must  include  the  date  of     ^ 
shipment,  name  and  address  of  the  end- 
user  and  each  intermediate  consignee, 
CTP  of  each  computer  in  shipment, 
volume  of  computers  in  shipment,  end- 
use,  and  dollar  value  of  shipment. 

General  Licenses  GCT  and  GFW  have 
been  revised  to  conform  with  the 
revisions  of  this  rule.  However,  you  are 
informed  that  the  CTP  eligibility  levels 
of  General  License  G-DEST  and  the  new 
General  License  G-CTP  far  exceed  the 
historic  CTP  eligibility  levels  of  General 
Licenses  GCT  and  GFW  and  that  it  may 
be  to  your  benefit  to  use  G-DEST  or  G- 
CTP  instead  of  GCT  and  GFW.  The 
authorities  of  General  Licenses  GCT  and 
G-CTP  overlap  for  computers  but  not 
for  all  transactions  involving 
peripherals  exported  separately  from 
computer  systems.  At  the  urging  of 
some  exporters,  this  rule  maintains 
General  License  GCT  because  it  will 
remain  useful  to  authorize  the  export  of 
certain  peripherals  when  not  exported 
with  a  computer  system  eligible  for 
General  License  G-CTP. 

Specially  designed  components, 
exported  separately  or  as  part  of  a 
system,  and  related  equipment  therefore 
when  exported  with  computer  systems 
meeting  the  eligibility  requirements  for 
a  general  license  will  also  be  eligible 
under  the  same  general  license  as  the 
computer.  General  licenses  are  not 
available  for  exports  of  items  the 
exporter  knows  will  be  used  to  enhance 
the  CTP  of  a  computer  beyond  the 
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technical  parameters  of  the  general 
license. 

When  evaluating  your  computer  to 
determine  general  license  eligibility,  use 
the  CTP  parameter  to  the  exclusion  of 
other  technical  parameters  for 
computers  classified  under  ECCN 
4A03A;  with  the  exception  of 
parameters  specified  as  controlled  for 
Missile  Technology  (MT)  concerns  and 
4A03A.e  (Equipment  performing  analog- 
to-digital  or  digital-to-analog 
conversions  exceeding  the  limits  in 
ECCN  3A01A.a.5).  For  example,  if  you 
have  a  graphic  workstation  with  a  CTP 
of  5,000  MTOPS,  that  includes  a  graphic 
accelerator  with  a  3D  vector  rate  of  10 
million  vectors/ second,  destined  for  a 
civil  end-user  and  end-use  in  India — 
you  may  export  the  graphic  workstation 
to  India  using  General  License  G-CTP. 

This  rule  imposes  an  immediate 
recordkeeping  requirement  and  alerts 
exporters  to  a  future  reporting 
requirement  for  computer  exports. 
These  requirements  are  included  in  part 
in  light  of  the  information  sharing 
commitments  the  United  States  expects 
to  announce  in  the  near  future  in 
connection  with  the  new  multilateral 
regime  that  will  replace  the 
Coordinating  Committee  on  Export 
Controls  (COCOM)  to  control  the  export 
V  of  arms  and  sensitive  dual-use  goods 
and  technologies.  The  recordkeeping 
requirement  takes  effect  immediately 
upon  filing  of  the  rule.  It  is  expected 
that  exports  of  computers  above  2,000 
MTOPS  to  certain  destinations  will 
become  subject  to  the  reporting 
requirement  once  the  initial  elements  of 
the  new  multilateral  regime  are  adopted. 
The  date  on  which  the  reporting 
requirement  is  triggered,  and  the  date  on 
which  the  first  report  will  be  due,  will 
be  included  in  a  future  Federal  Register 
notice. 

This  rule  liberalizes  the  parts  and 
components  rule  found  in  §  776.12  of 
the  EAR.  It  makes  the  de  minimis 
exclusions  available  to  computers  that 
were  previously  supercomputers. 

All  the  changes  to  the  Commerce 
Control  List  (CCL)  pertain  to  Category  4. 
This  rule  revises  Foreign  Policy  controls 
for  computers.  The  computer- related  FP 
controls  of  this  rule  apply  to  all 
destinations  except  Japan  and  to  items 
that  require  a  license  depending  upon 
the  destinations  specified  in  the 
Computer  Country  Tiers.  For  example. 
Computer  Tier  1  does  not  require  a 
validated  license  for  exports  of 
computers,  so  there  are  no  cortiputer- 
related  FP  controls  for  exports  of 
computers  to  these  countries. 


Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  February  8, 1996  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
February  22,  1996.  Any  such  items  not 
actually  exported  before  midnight 
February  22,  1996,  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20,  1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notice  of  August  15, 
1995  (60  Fed.  Ree.  42767). 

Rulemaking  R(H|uin'ments 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995.  These 
collections  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  numbers  0694- 
0002, 0694-0005,  0694-0006,  0694- 
0010,  0694-0013.  0694-0015,  0694- 
0017,  0694-0021,  0694-0029,  and  0694- 
0064.  The  rule  also  contains  information 
requirements  that  have  been  approved 
by  OMB  under  0694-0073.  The  usage 
and  computer  authorization  logs  are 
estimated  to  average  5  minutes  each, 
monthly  reports  are  estimated  at  30 
minutes,  and  recordkeeping 
requirements  on  export  transactions  are 
estimated  at  2  minutes.  Each  of  the 
reporting  burden  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  estimates  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  and  to 
the  Bureau  of  Export  Administration, 
Director  of  Administration,  Room  3889, 
Department  of  Commerce,  Washington, 
DC  20230.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 


Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  -mplications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  (5  U.S.C. 
553),  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  or  foreign 
affairs  function  of  the  United  States.  No 
other  law  requires  that  a  notice  of 
proposed  rulemalyng  and  an 
opportunity  for  public  comment  be 
given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 

Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  February  26,  1996. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 


Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
forjpublic  inspection. 

Tne  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Theodore  Zois,  Bureau  of 
Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-1525. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFB  Parts  771.  772,  773.  774.  775. 
776.  786  and  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  785 

Communist  countries.  Exports. 
15  CFR  Part  787 

Boycotts,  Exports,  Law  enforcement. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  770,  771.  772,  773. 
774. 775.  776,  785,  786,  787  and  799  of 
the  Export  Administration  Regulations 
(15  CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
parts  770,  771,  774.  786,  787  and  799  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  90-331,  82  SUt.  197  (18 
U.S.C  2510  et  seq.].  as  amended;  Pub.  L.  95- 
223.  91  Stat.  1626  (50  U.S.C  1701  et  seq.]: 
Pub.  L.  95-242.  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C.  2139a);  Pub.  L.  96-72. 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq).  as 
amended  [(extended  by  Pub.  L.  103-10,  107 
Stat.  40  and  by  Pub.  L.  103-277. 108  Stat. 
1407)1;  Pub.  L.  102-484.  106  Stat.  2575  (22 
U.S.C  6004);  E.O.  12002  of  luiy  7, 1977  (42 
FR  35623,  )ulv  7.  1977),  as  amended;  tO. 
12058  of  May'll,  1978  (43  FR  20947,  Mav 
16.  1978);  E.O.  12214  of  May  2,  1980  (45  FR 
29783,  May  6.  1980);  E.O.  12735  of  November 
16.  1990  (55  FR  48587.  November  20.  1990), 
as  continued  by  Notice  of  November  12, 1993 
(58  FR  60361.  November  15.  1993);  E.O. 
12851  of  )une  11. 1993  (58  FR  33181,  June 
15, 1993);  E.O.  12867  of  September  30,  1993 


(58  FR  51747,  October  4,  1993):  E.O.  12930 
of  September  29.  1994  (59  FR  50475,  October 
3,  1994);  E.O.  12924  of  August  19,  1994  (59 
FR  43437  of  August  23.  1994);  E.O.  12930  (59 
FR  50475  of  October  3, 1994);  and  Notice  of 
August  15,  1995  (60  FR  42767). 

2.  The  authority  citation  for  15  CFR 
parts  773,  775,  778,  and  785  continues 
to  read  as  follows: 

Authority:  Pub  L  90-351.  82  Stat.  197  (18 
U.S.C.  2510  et  seq.].  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  et  seq.]: 
Pub.  L.  95-242.  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L.  9&-72, 
93  Stat.  503  (50  U.S.C  App.  2401  et  seq.].  as 
aipended  ((extended  by  Pub.  L.  103-10,  107 
Stat.  40  and  by  Pub.  L.  103-277.  108  Stat. 
1407)1;  Pub.  L.  102-484,  106  Stat.  2575  (22 
U.S.C.  6004);  E.O.  12002  of  July  7,  1977  (42 
FR  35623.  July  7, 1977).  as  amended;  E.O. 
12058  of  May  11,  1978  (43  FR  20947.  May 
16,  1978);  E.O.  12214  of  May  2,  1980  (45  FR 
29783,  May  6, 1980);  E.O.  12851  of)une  11, 

1993  (58  FR  33181,  June  15, 1993);  E.O. 
12867  of  September  30.  1993  (58  FR  51747, 
October  4,  1993);  E.O.  12924  of  August  19, 

1994  (59  FR  43437  of  August  23,  1994):  E.O 
12938  of  November  14,  1994  (59  FR  59099  of 
November  16, 1994);  and  Notice  of  August 
15,  1995  (60  FR  42767). 

3.  The  authority  citation  for  15  CFR 
part  776  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C  2510  et  seq.].  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C  1701  et  seq.): 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C  2139a);  Pub.  L.  96-72, 
93  Stat.  503  (50  use  App.  2401  et  seq.),  as 
amended;  sec.  125.  Pub.  L.  99-64,  99  Stat. 
156  (46  use  466c);  E.O.  12002  of  luiy  7. 
1977  (42  FR  35623,  July  7,  1977),  as 
amended;  E.O.  12058  of  May  11, 1978  (43  FR 
20947,  May  16.  1978);  E.O.  12214  of  May  2, 
1980  (45  FR  29783,  May  6.  1980);  E.O.  12867 
of  September  30. 1993  (58  FR  51747  of 
October  4.  1993);  E.O.  12924  of  August  19, 
1994  (59  FR  43437,  August  23,  1994):  E.O. 
12938  of  November  14,  1994  (59  FR  59099  of 
November  16.  1994):  and  Notice  of  August 
15,  1995  (60  FR  42767). 

PART  77(>-[AMENDEDl 
§  770.2    [Amended] 

4.  In  §  770.2  the  definition  for 
"Supercomputer"  is  removed. 

PART  771— [AMENDED] 
§771.14    [Amended] 

5.  Section  771.14  is  amended  by 
revising  the  phrase  "No  supercomputers 
may  be  exported  under  this  general 
license."  to  read  "No  computers  with  a 
CTP  greater  than  10.000  MTOPS  may  be 
exported  to  Argentina.  Hong  Kong. 
South  Korea,  Singapore,  and  Taiwan 
under  this  general  license.",  in 
paragraph  (d)(2). 


§  ;71.22    [Amended] 

6.  Section  771.22  is  amended  by 
removing  and  reserving  paragraph 
(c)(2)(i). 

7.  Section  771.26  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§771.26    General  license  SAFEGUARDS; 
International  safeguards. 

*         •         •         *         * 

(b)  Exclusions.  No  computers  with  a 
CTP  greater  than  7,000  MTOPS  to 
countries  listed  in  Computer  Tiers  3  and 
4  (see  §  776.10  of  this  subchapter  for  a 
complete  list  of  the  countries  within 
Computer  Tiers  3  and  4). 

5.  Part  771  is  amended  by  adding  a 
new  §  771.28  to  read  as  follows: 

§  771 .28    General  License  G-CTP;  exports 
of  computers. 

(a)  Scope.  General  License  G-CTP  is 
.established  subject  to  the  provisions  of 

this  section  authorizing  exports  of 
computers  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system,  for  consumption  in 
Computer  Tier  countries  as  provided  by 
this  section.  When  evaluating  your 
computer  to  determine  General  License 
G-CTP  eligibility,  use  the  CTP 
parameter  to  the  exclusion  of  other 
technical  parameters  for  computers 
classified  under  ECCN  4A03A;  with  the 
exception  of  parameters  specified  as 
Missile  Technology  (MT)  concerns, 
4A03A.e  (equipment  performing  analog- 
to-digital  or  digital-to-analog 
conversions  exceeding  the  limits  in 
ECCN  3A0lA.a.5).  and  graphic 
accelerators  or  graphic  coprocessors  _ 
exceeding  a  "3-D  vector  rate"  of 
10.000.000. 

(b)  Computer  Tierl.  (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  under  this  general 
license  are  Australia,  Austria,  Belgium, 
Denmark,  Finland,  France,  Germany. 
Greece,  the  Holy  See,  Iceland,  Ireland, 
Italy,  Japan,  Liechtenstein,  Luxembourg, 
Mexico,  Monaco,  Netherlands.  New 
Zealand,  Norway,  Portugal,  San  Marino, 
Spain.  Sweden.  Switzerland,  Turkey, 
and  the  United  Kingdom. 

(2)  Eligible  Computet^.  The  computers 
eligible  for  General  License  G-CTP,  are 
those  with  a  CTP  greater  than  2,000 
MTOPS. 

(c)  Computer  Tier  2.  (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  under  this  general 
license  include  all  countries  in  Country 
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Group  T ' '  (except  Mexico),  Antigua  and 
Barbuda,  Bangladesh.  Benin,  Bhutan, 
Botswana,  Brunei,  Burkina  Faso.  Burma 
(Myanmar),  Burundi,  Cambodia, 
Cameroon,  Cape  Verde,  Central  Africa, 
Chad,  Congo,  Cote  d'lvoire,  Cyprus, 
Czech  Republic,  Dominica,  Equatorial 
Guinea,  Eritrea,  Ethiopia,  Fiji,  Gabon, 
Gambia  (The),  Ghana,  Grenada,  Guinea, 
Guinea-Bissau,  Hong  Kong,  Hungary, 
Indonesia,  Kenya,  Kiribati,  Korea 
(Republic  of),  Laos,  Lesotho,  Liberia, 
Madagascar,  Malawi,  Malaysia, 
Maldives,  Mali,  Malta,  Marshall  Islands, 
Mauritius,  Micronesia  (Federated  States 
oO.  Mozambique,  Namibia,  Nauru, 
Nepal.  Niger.  Nigeria.  Palau.  Papua  New 
Guinea.  Philippines.  Poland,  Rwanda, 
St.  Kitts  &  Nevis,  St.  Lucia,  St.  Vincent 
and  Grenadines,  Sao  Tome  &  Principe, 
Senegal,  Seychelles,  Sierra  Leone, 
Singapore,  Slovak  Republic,  Slovenia, 
Solomon  Islands,  Somalia,  South  Africa, 
Sri  Lanka,  Swaziland,  Taiwan, 
Tanzania,  Togo,  Tonga,  Thailand, 
Tuvalu,  Uganda,  Western  Sahara, 
Western  Samoa,  Zaire,  Zambia,  and 
Zimbabwe. 

(2)  Eligible  computers.  The  computers 
eligible  for  General  License  G-CTP,  are 
those  having  a  Composite  Theoretical 
Performance  (CTP)  greater  than  2000, 
but  equal  to  or  less  than  10,000  Millions 
of  Theoretical  Operations  Per  Second 
(MTOPS). 

(d)  Computer  Tier  3.  (1)  Eligible 
countries.  The  countries  that  are  eligible 
to  receive  exports  under  this  general 
license  are  Afghanistan,  Albania, 
Algeria,  Andorra,  Angola,  Armenia, 
Azerbaijan,  Bahrain.  Belarus,  Bosnia  & 
Herzegovina, '2  Bulgaria,  China  (People's 
Republic  of),  Comoros,  Croatia, '^ 
Djibouti,  Egypt,  Estonia,  Georgia,  India, 
Israel,  lordan,  Kazakhstan,  Kuwait, 
Kyrgyzstan,  Laos,  Latvia,  Lebanon, 
Lithuania,  Macedonia  (The  Former 
Yugoslav  Republic  of),  Mauritania, 
Moldova,  Mongolia,  Morocco,  Oman, 
Pakistan,  Qatar,  Romania,  Russia,  Saudi 
Arabia,  Serbia  &  Montenegro,''* 
Tajikistan,  Tunisia,  Turkmenistan, 
Ukraine,  United  Arab  Emirates, 
Uzbekistan,  Vanuatu,  Vietnam,  and 
Yemen. 

(2)  Eligible  computers.  The  computers 
eligible  for  General  License  G-CTP,  are 
those  having  a  Composite  Theoretical 
Performance  (CTP)  greater  than  2,000 
Millions  of  Theoretical  Operations  Per 
Second  (MTOPS),  but  less  than  or  equal 
to  7,000  MTOPS. 


"Countries  included  in  Country  Group  T  may  be 
found  in  Supplement  No.  1  lopParl  770  of  this 
subchaptar. 

"Except  as  provided  in  31  CFR  part  585. 

"Except  as  provided  in  31  CFR  part  585. 

•'Except  as  provided  in  31  CFR  pan  585. 


(3)  Eligible  exports.  Only  exports  to 
permitted  end-users  and  end-uses 
located  in  countries  in  Computer  Tier  3. 
General  License  G-CTP  is  not 
authorized  for  exports  and  reexports  to 
Computer  Tier  3  for  military  end-users 
and  end-uses  and  nuclear,  chemical, 
biological,  or  missile  end-users  and  end- 
uses  defined  in  part  778  of  this 
subchapter.  Exports  under  this  general 
license  may  not  be  made  to  known 
military  end-users  or  to  known  military 
end-uses  or  known  proliferation  end- 
uses  or  end-users  defined  in  part  778  of 
this  subchapter.  Such  exports  will 
continue  to  require  a  validated  license 
and  will  be  considered  on  a  case-by-case 
basis.  Retransfers  to  military  end-users 
or  end-uses  and  defined  proliferation 
end-users  and  end-uses  in  eligible 
countries  are  strictly  prohibited  without 
prior  authorization. 

(e)  Restrictions.  (1)  Computers  eligible 
for  General  License  G-CTP  may  not  be 
accessed  either  physically  or 
computationally  by  nationals  of  Cuba, 
Iran,  Iraq,  Libya.  North  Korea.  Sudan  or 
Syria;  except  that  commercial 
consignees  described  in  §  776.10(j)  of 
this  subchapter  are  prohibited  only  from 
giving  such  nationals  user-accessible 
programmability. 

(2)  Computers,  software  and  sp>ecially 
designed  technology  eligible  for  General 
License  G-CTP  may  not  be  reexported/ 
retransferred  without  prior 
authorization  from  the  Bureau  of  Export 
Administration,  i.e.,  validated  license, 
permissive  reexport,  or  another  general 
license.  This  restriction  will  be 
conveyed  to  the  consignee,  via  the 
Destination  Control  Statement,  see 
§  786.6  of  this  subchapter. 

PART  772— [AMENDED* 

§772.11     [Amenoed] 

b.  bection  7  7^.11  is  amended  by 
revising  the  phrase  "amendment 
request,  if  the  commodity  described  on 
the  license  is  a  supercomputer  or  if  the 
country"  to  "amendment  request,  if  the 
country"  in  paragraph  (k)(l)(i). 

9.  Section  772.11  is  amended  by 
revising  the  phrase  "(excluding  the 
People's  Republic  of  China)  and  the 
commodity  described  on  the  license  is 
not  a  supercomputer."  to  "(excluding 
the  People's  Republic  of  China)."  in 
paragraph  (k)(l)(ii). 

10.  Section  772.11  is  amended  by 
revising  the  phrase  "amendment 
request,  if  the  commodity  described  on 
the  license  is  a  supercomputer  or  if  the 
country"  to  "amendment  request,  if  the 
country"  in  paragraph  (l)(l)(i). 

11.  Section  772.11  is  amended  by 
revising  the  phrase  "(excluding  the 
People's  Republic  of  China)  and  the 


commodity  described  on  the  license  is 
not  a  supercomputer."  to  "(excluding 
the  People's  Republic  of  China)."  in 
paragraph  (l)(l)(ii). 

PART  773-^AMENDED] 

Supplement  No.  1  to  part  773, 
Commodities  Excluded  from  the  Special 
License  Procedure  is  amended: 

a.  By  removing  and  reserving 
paragraph  (a);  and 

b.  By  revising  paragraph  (1),  to  read  as 
follows: 

Supplement  No.  1  to  Part  773 — 
Commodities  Excluded  From  the 
Special  License  Procedures 

***** 

(1)  Commodities  subject  to  nuclear 
nonproliferation  controls  (see  §  778.2  of 
this  subchapter). 


PART  774— {AMENDED] 

13.  In  §  774.2,  paragraphs  (a)(1). 
(k)(l)(i)  and  (m)  are  revised  to  read  as 
follows: 

§  774.2    Permissive  reexports.^ 

***** 

(a)*  *  * 

(1)  May  be  exported  directly  from  the 
United  States  to  the  new  country  of 
destination  under  General  License  G- 
DEST,  G-TEMP,"  GFW,  GCG,  G-NNR, 
GATS.  GUS.  BAGGAGE,  or  G-CTP. 
***** 

(k)*  *  * 

(1)  Except: 

(i)  Computers  with  a  CTP  greater  than 
10,000  MTOPS  to  Hong  Kong  and  South 
Korea. 
***** 

(m)  Reexports  of  computers  from 
Japan,  provided  that  the  reexport  is 
authorized  in  accordance  with  the 
licensing  requirements  of  Japan, 
computers  destined  to  Computer  Tier  3 
countries  (See  part  776.10(f)  of  this 
subchapter)  that  have  a  CTP  greater  than 
7,000  MTOPS  and  computers  destined 
to  Computer  Tier  2  countries  (See  part 
776.10(e)  of  this  subchapter)  that  have  a 
CTP  greater  than  10,000  MTOPS. 


§  774.3    [Amended] 

14.  Section  774.3  is  amended  by 
revising  the  phrase  "identified  in 
§  774.3(c)(l)(i)(A)  {!)  or  [2]  or  the 


'  See  §  774.9  of  this  subchapter  for  effect  on 
foreign  laws. 

*  Commodities  legally  exported  from  the  United 
States  may  be  reexported  to  a  new-country(ies)  of 
destination  under  General  License  G-TEMP 
provided  the  restrictions  described  in  §  771.22  are 
met  and  the  commodities  and  software  are  returned 
to  the  country  from  which  the  reexport  occurred. 
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commodity  described  on  the  apphcation 
is  a  supercomputer;  or"  to  read 
■identified  in  §  774.3(c)(l)(i)(A)  [J]  or 
[2).  or"  in  paragraph  (b)(3)(i). 

15.  Section  774.3  is  amended  by 
revising  the  phrase  "listed  in 

§  774.3(c)(l)(i)(B).  except  that  a 
supporting  document  must  be  submitted 
when  the  r;ommodity  described  on  the 
application  is  a  supercomputer."  to  read 
"listed  in  §  774.3(c)(l)(i)(B)."  in 
paragraph  (b)(3)(ii). 

16.  Section  774.3  is  amended  by 
removing  the  last  sentence  in  paragraph 
(c)(l){i)(B).  which  reads  "However,  if 
the  commodity  described  on  the 
application  is  a  supercomputer,  the 
supporting  document  must  be  submitted 
with  the  request  for  reexport 
authorization — not  retained  in  the 
applicant's  records." 

§^5.1    [Amerxtod] 

ir.  Section  775.1  is  amended  by 
removing  the  fourth  sentence  of 
paragraph  (a)  that  reads  'However,  if 
the  commodity  described  on  the 
application  is  a  supercomputer,  the 
supporting  document  shall  be  submitted 
to  the  Office  of  Export  Licensing  along 
with  the  application." 

§  ^5.2    [Amended] 

id.  Section  775.2  is  amended  by 
revising  the  phrase  "each  individual 
export  license  application  where  the 
commodity  described  on  the  application 
is  a  supercomputer  or  when  the 
country"  to  read  "each  individual 
export  license  application  where  the 
countrv"  in  paragraph  (a)(1). 

19.  Section  775.2  is  amended  by 
revising  the  phrase  "(except  for  the 
People's  Republic  of  China)  and  the 
commodity  described  on  the  application 
is  not  a  supercomputer,  a  Form  BXA- 
629P  shall  be  retained"  to  read  "(except 
for  the  People's  Republic  of  China),  a 
Form  BXA-629P  shall  be  retained"  in 
paragraph  (a)(2). 

§  '^5.3    [Amended] 

20.  Section  775.3  is  amended  by 
removing  the  fifth  sentence  in  paragraph 
(a)(1),  that  reads  "If  the  commodity 
described  on  the  application  is  a 
supercomputer,  the  IC  must  be 
submitted  to  the  Office  of  Export 
Licensing  along  with  the  application — 
not  retained  in  the  applicant's  files." 

§775.7    [Amended] 

21.  Section  775.7  is  amended  by 
removing  paragraph  (a)(2)(iii). 

§775.10    [Amended] 

22.  Section  775.10  is  amended  by 
removing  and  reserving  paragraph  (f)(1). 

23.  Section  775.10  is  amended  by 
revising  paragraphs  (g)(1)  (i)  and  (ii), 


(g)(2)(i)(A)  and  (g)(2)(i)(B),  to  read  as 
follows: 

$77S.10    Special  provtsions. 

•         •         «         •         * 

(!)*•• 

(i)  Submitted  to  the  Bureau  of  Export 
Administration^  along  with  the 
amendment  request,  if  the  country  of 
uhimate  destination  is  the  People's 
Republic  of  China  or  a  country  in 
Country  Group  Q,  W,  Y,  or  Z;  or 

(ii)  Retainea  in  the  applicant's  files  in 
accordance  with  the  provisions  of  this 
part  775  if  the  country  of  ultimate 
destination  is  a  country  in  Country 
Group  S  or  V  (except  for  the  People's 
Republic  of  China). 

{2)*  *  * 

(i)"   •  * 

(A)  Submitted  to  the  Bureau  of  Export 
Administration,  along  with  the 
amendment  request,  if  the  country  of 
ultimate  destination  is  the  People's 
Republic  of  China  or  a  country  in 
Country  Group  Q,  W,  Y,  or  Z;  or 

(B)  Retained  in  the  applicant's  files  in 
accordance  with  the  provisions  of  this 
part  775  if  the  country  of  ultimate 
destination  is  a  country  in  Country 
Group  S  or  V  (except  for  the  People's 
Republic  of  China). 


PART  776— [AMENDED] 

24.  Section  776.10  is  amended  by 
removing  the  parenthetical  sentence  at 
the  end  of  paragraph  (a)(1)  and  by 
adding  paragraphs  (d)  through  (m).  to 
read  as  follows: 

§  776. 1 0    Electronic  computers  and  related 
equtpmenl 

(d)  Computer  Tier  1. — (1)  Applicable 
countries.  The  countries  subject  to  the 
requirements  of  this  paragraph  (d) 
include:  Australia,  Austria.  Belgium, 
Denmark.  Finland,  France.  Germany. 
Greece,  the  Holy  See,  Iceland,  Ireland, 
Italy,  Japan,  Liechtenstein.  Luxembourg. 
Mexico,  Monaco,  Netherlands,  New 
Zealand,  Norway,  Portugal,  San  Marino, 
Spain,  Sweden,  Switzerland,  Turkey, 
and  the  United  Kingdom. 

(2)  Validated  license  requirement. 
Except  as  provided  in  part  771.2(c)  of 
this  subchapter,  no  validated  license  is 
required  for  exports  of  computers  to  and 
among  countries  listed  in  paragraph 
(d)(1)  of  this  section,  for  consumption  in 
such  countries  or  other  disposition  in 
accordance  with  the  EAR. 

(e)  Computer  Tier  2.— (1)  Applicable 
countries.  The  countries  subject  to  the 
requirements  of  this  paragraph  (e) 
include  all  countries  in  Country  Group 


T^  (except  Mexico),  Antigua  and 
Barbuda,  Bangladesh,  Benin.  Bhutan, 
Botswana,  Brunei.  Burkina  Faso,  Burma 
(Myanmar),  Burundi,  Cambodia, 
Cameroon,  Cape  Verde,  Central  Africa, 
Chad,  Congo,  Cote  d'lvoire,  Cyprus. 
Czech  Republic,  Dominica,  Equatorial 
Guinea,  Eritrea,  Ethiopia,  Fiji.  Gabon, 
Gambia  (The),  Ghana,  Grenada,  Guinea, 
Guinea-Bissau,  Hong  Kong,  Hungary, 
Indonesia,  Kenya,  Kiribati,  Korea 
(Republic  of),  Laos,  Lesotho,  Liberia, 
Madagascar,  Malawi,  Malaysia, 
Maldives,  Mali,  Malta,  Marshall  Islands. 
Mauritius,  Micronesia  (Federated  States 
of).  Mozambique.  Namibia,  Nauru. 
Nepal.  Niger.  Nigeria,  Palau,  Papua  New 
Guinea,  Philippines,  Poland,  Rwanda, 
St.  Kitts  and  Nevis,  St.  Lucia,  St. 
Vincent  and  Grenadines.  Sao  Tome  and 
Principe,  Senegal,  Seychelles,  Sierra 
Leone,  Singapore,  Slovak  Republic. 
Slovenia.  Solomon  Islands,  Somalia, 
South  Africa.  Sri  Lanka.  Swaziland. 
Taiwan,  Tanzania,  Togo,  Tonga, 
Thailand,  Tuvalu.  Uganda,  Western 
Sahara,  Western  Samoa,  Zaire,  Zambia, 
and  Zimbabwe. 

(2)  Validated  license  requirement.  A 
validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  a  computer  having  a  Composite 
Theoretical  Performance  (CTP)  greater 
than  10,000  Millions  of  Theoretical 
Operations  Per  Second  (MTOPS)  to  a 
country  in  Computer  Tier  2. 

(3)  Licensing  policy.  License 
applications  for  the  countries  listed  in 
para:^aph  (e)(1)  of  this  section  will 
generally  be  approved. 

(f)  Computer  Tier  3.— (I)  Applicable 
countries.  The  countries  subject  to  the 
requirements  of  this  paragraph  (0 
include  Afghanistan,  Albania,  Algeria, 
Andorra,  Angola,  Armenia,  Azerbaijan. 
Bahrain,  Belarus,  Bosnia  and 
Herzegovina,'  Bulgaria,  China  (People's 
Republic  of).  Comoros.  Croatia,* 
Djibouti,  Egypt,  Estonia,  Georgia,  India, 
Israel,  Jordan,  Kazakhstan.  Kuwait, 
Kyrgyzstan,  Laos,  Latvia.  Lebanon. 
Lithuania.  Macedonia  (The  Former 
Yugoslav  Republic  of).  Mauritania. 
Moldova.  Mongolia,  Morocco.  Oman. 
Pakistan.  Qatar.  Romania.  Russia.  Saudi 
Arabia.  Serbia  and  Montenegro.'. 
Tajikistan.  Tunisia.  Turkmenistan, 
Ukraine.  United  Arab  Emirates. 
Uzbekistan,  Vanuatu,  Vietnam,  and 
Yemen. 

(2)  Validated  license  requirement. 

(i)  A  vaUdated  license  or  reexport 
authorization  is  required  to  export  or 
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subchapter. 

'  Except  as  provided  in  31  CFR  part  585. 

*  Except  as  provided  in  31  CFR  part  585. 

'  Except  as  provided  in  31  CFR  part  585. 
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reexport  computers  with  a  CTP  greater 
than  2,000  MTOPS  to  countries  in 
Computer  Tier  3  to  military'  end-users 
and  end-uses  and  to  nuclear,  chemical. 
biological,  or  missile  end-users  and  end- 
uses  defined  in  part  778  of  this 
subchapter  located  in  Computer  Tier  3 
countries. 

(ii)  A  validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  computers  with  a  CTP  greater 
than  7,000  MTOPS  to  all  end-users  and 
end-uses  located  in  countries  in 
Computer  Tier  3. 

(3)  Licensing  policy.  License 
applications  for  exports  and  reexports  to 
military  end-users  and  end-uses  and 
nuclear,  chemical,  biological,  or  missile 
end-users  and  end-uses  defined  in  part 
778  of  this  subchapter  located  in 
countries  in  Computer  Tier  3  will  be 
reviewed  on  a  case-by-case  basis  using 
the  following  criteria: 

(i)  The  presence  and  activities  of 
countries  and  end-users  of  national 
security  and  proliferation  concern  and 
the  relationships  that  exist  between  the 
government  of  the  importing  country 
and  such  countries  and  end-users; 

(ii)  The  ultimate  consignee's 
participation  in,  or  support  of,  any  of 
the  following: 

(A)  Activities  that  involve  national 
security  concerns;  or 

(B)  Nuclear,  chemical,  biological  or 
missile  proliferation  activities  described 
in  part  778  of  this  subchapter; 

(lii)  The  extent  to  which  the 
importing  country  is  involved  in 
nuclear,  chemical,  biological,  or  missile 
proliferation  activities  described  in  part 
778  of  this  subchapter; 

(iv)  The  end-user,  whether  the  end- 
use  is  single-purpose  or  multiple- 
purpose. 

(4)  Licensing  policy  for  other  end-uses 
and  end-users.  Licenses  applications  for 
exports  and  reexports  to  other  end-users 
and  end-uses  located  in  countries  in 
Computer  Tier  3  will  generally  be 
approved. 

(g)  Computer  Tier  4.  (1)  Applicable 
countries.  The  countries  subject  to  the 
requirements  of  this  paragraph  (g) 
include  Cuba,  Iran.  Iraq.  Libya,  North 
Korea,  Sudan  and  Syria. 

(2)  Validated  license  requirement.  A 
validated  license  or  reexport 
authorization  is  required  to  export  or 
reexport  to  any  end-user  in  Syria  or 
Sudan  computers  with  a  CTP  equal  to 
or  greater  than  6  MTOPS.  For  validated 
license  requirements  for  export  or 
reexport  of  all  computers,  regardless  of 
CTP,  to  Cuba,  Iran,  Iraq.  Libya,  and 
North  Korea,  see  the  following 
paragraphs: 

(i)  Cuba.  You  will  need  a  license  to 
export  or  reexport  all  computers  to 


Cuba,  unless  your  transaction  meets  all 
the  applicable  terms  and  conditions  of 
any  BXA  General  License,  see  part  771 
of  this  subchapter.  Examples  of  General 
Licenses  that  may  be  considered  for  use 
to  export  or  reexport  computers  include 
G- TEMP  (by  the  news  media), 
baggage:  GUS.  GIFT.  SAFEGUARDS, 
and  GLR.  .'Mso  see  the  Office  of  Foreign 
Assets  Control's  Regulations  for  Cuba 
(31  CFR  part  .515). 

(ii)  Iran.  The  Office  of  Foreign  Assets 
Control  (OF AC),  within  the  Department 
of  the  Treasury,  administers  an  embargo 
against  Iran  under  the  authority  of  the 
International  Emergency  Economic 
Powers  Act  (see  31  CFR  part  560), 
which  prohibits  certain  transactions 
with  Iran,  including  imports,  exports, 
and  certain  reexports.  The  export  and 
reexport  controls  apply  to  transfers  not 
only  to  Iran,  but  also  to  the  Government 
of  Iran  or  any  entity  owned  or 
controlled  by  the  Government  of  Iran.  If 
you  are  a  U.S.  person,  you  should 
consult  with  OFAC  for  authorization  to 
export  or  reexport  items  subject  to  U.S. 
jurisdiction  to  Iran,  or  to  any  entity 
owned  or  controlled  by,  or  specially 
designated  as  acting  for  or  on  behalf  of, 
the  Government  of  Iran.  An 
authorization  from  OFAC  constitutes 
authorization  under  the  EAR.  and  no 
license  from  BXA  is  necessary. 

(iii)  Iraq.  The  Office  of  Foreign  Assets 
Control  (OFAC),  within  the  Department 
of  the  Treasury,  administers  an  embargo 
against  Iraq  under  the  authority  of  the 
International  Emergency  Economic 
Powers  Act  of  1977  and  in  conformance 
with  United  Nations  Security  Council 
Resolutions.  The  applicable  OFAC 
regulations,  the  Iraqi  Sanctions 
Regulations,  are  found  at  31  CFR  part 
575.  You  should  consult  with  OFAC  for 
authorization  to  export  or  reexport  items 
subject  to  U.S.  jurisdiction  to  Iraq,  or  to 
any  entity  owned  or  controlled  by,  or 
specially  designated  as  acting  for  or  on 
behalf  of,  the  Government  of  Iraq.  An 
authorization  from  OFAC  constitutes 
authorization  under  the  EAR,  and  no 
license  from  BXA  is  necessary.  You  may 
not  use  any  BXA  general  licenses  or 
other  BXA  authorization  to  export  or 
reexport  to  Iraq,  except  for  General 
Licenses  BAGGAGE  and  GUS,  as 
recognized  in  OF  AG's  Iraqi  Sanctions 
Regulations  (31  CFR  575.507). 

(i  v)  Libya.  The  Department  of  the 
Treasury  and  the  Department  of 
Commerce  maintain  comprehensive 
controls  on  exports  and  reexports  to 
Libya.  The  Department  of  the  Treasury, 
Office  of  Foreign  Assets  control  (OFAC) 
maintains  comprehensive  controls  on 
export  and  transshipments  to  Libya 
under  the  Libyan  Sanctions  Regulations 
(31  CFR  part  550).  To  avoid  duplicate 


licensing  procedures,  OFAC  and  BXA 
have  allocated  licensing  responsibility 
as  follows:  OFAC  hcenses  direct  exports 
and  transshipments  to  Libya;  BXA 
licenses  reexports,  exports  of  foreign 
manufactured  items  containing  U.S.- 
origin  parts,  components  or  materials, 
and  exports  of  foreign-produced  direct 
product  of  U.S.  technology  or  software. 
Issuance  of  an  OFAC  license  constitutes 
authorization  under  the  EAR,  and  no 
license  from  BXA  is  necessary.  Exports 
and  reexports  subject  to  the  EAR  that 
are  not  subject  to  the  Libyan  Sanctions 
Regulations  continue  to  require 
authorization  from  BXA. 

(v)  North  Korea.  You  will  need  a 
license  to  export  or  reexport  all 
computers  to  North  Korea,  unless  your 
transaction  meets  all  the  applicable 
terms  and  conditions  of  a  general 
license,  see  part  771  of  this  subchapter. 
Examples  of  general  licenses  that  may 
used  to  export  or  reexport  computers 
include  General  License  G-TEMP  (by 
the  news  media),  BAGGAGE,  GUS, 
GIFT,  SAFEGUARDS,  and  GLR.  Also 
see  the  Office  of  Foreign  Assets 
Control's  Regulations  for  Cuba  (31  CFR 
part  500). 

(3)  Licensing  policy.  Applications  to 
export  or  reexport  computers  to  terrorist 
countries  will  generally  be  denied.  See 
also  part  785  of  this  subchapter  for 
greater  detail  concerning  the  licensing 
policy  for  most  of  these  countries. 

(h)  Safeguard  conditions.  Following 
interagency  review  of  the  application, 
the  Bureau  of  Export  Administration 
will  instruct  the  exporter  to  submit  a 
safeguard  plan  signed  by  the  ultimate 
consignee  and  certified  by  the  export 
control  authorities  of  the  importing 
country  (see  paragraph  (i)  of  this  section 
for  certification  by  government  of 
importing  country).  The  safeguard  plan 
must  indicate  that  the  ultimate 
consignee  agrees  to  implement  those 
safeguards  required  by  the  Bureau  of 
Export  Administration  as  a  condition  of 
issuing  the  license.  The  Bureau  of 
Export  Administration  will  inform 
exporters  concerning  which  of  the 
following  safeguards  will  be  required  as 
license  conditions: 

(1)  The  applicant  will  assume 
responsibility  for  providing  adequate 
security  against  physical  diversion  of 
the  computer  during  shipment  (e.g., 
delivery  by  either  attended  or  monitored 
shipment,  using  the  most  secure  route 
possible — this  precludes  using  the 
services  or  facilities  of  any  country 
listed  in  paragraph  (g)  of  this  section, 
i.e.  Computer  Tier  4  countries). 

(2)  There  will  be  no  reexport  or  intra- 
country  transfer  of  the  computer 
without  prior  written  authorization  from 
the  Bureau  of  Export  Administration. 
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(3)  The  computer  systems  will  be 
used  only  for  those  activities  approved 
on  the  license  or  reexport  authorization. 

(4)  There  will  be  no  changes  either  in 
the  end-users  or  the  end-uses  indicated 
on  the  license  without  prior  written 
authorization  by  the  Bureau  of  Export 
Administration. 

(5)  Only  software  that  supports  the 
approved  end-uses  will  be  shipped  with 
the  computer  system. 

(6)  The  end-user  will  station  security 
personnel  at  the  computer  using  facility 
to  ensure  that  the  appropriate  security 
measures  are  implemented. 

(7)  The  exporter  will  station 
representatives  at  the  computer  using 
facility,  or  make  such  individuals 
readily  available,  to  guide  the  security 
personnel  in  the  implementation  and 
operation  of  the  security  measures. 

(8)  The  security  persoimel  will 
undertake  the  following  measures  under 
the  guidance  of  the  exporter's 
representatives: 

(i)  The  physical  security  of  the 
computer  using  facility; 

(ii)  The  establishment  of  a  system  to 
ensure  the  round-the-clock  supervision 
n<"  computer  security; 

(iii)  The  inspection,  if  necessary,  of 
any  program  or  software  to  be  run  on 
the  computer  system  in  order  to  ensure 
that  all  usage  conforms  to  the  conditions 
of  the  license; 

(iv)  The  suspension,  if  necessary,  of 
any  run  in  progress  and  the  inspection 
of  any  output  generated  by  the  computer 
to  determine  whether  the  program  runs 
or  output  conform  with  the  conditions 
of  the  license; 

(v)  The  inspection  of  usage  logs  daily 
to  ensure  conformity  with  the 
conditions  of  the  license  and  the 
retention  of  records  of  these  logs  for  at 
least  a  year: 

(vi)  The  determination  of  the 
acceptability  of  computer  users  to 
ensure  conformity  with  the  conditions 
of  the  license; 

(vii)  The  immediate  reporting  of  any 
security  breaches  or  suspected  security 
breaches  to  the  government  of  the 
importing  country  and  to  the  exporter's 
representatives: 

(viii)  The  execution  of  the  following 
key  tasks: 

(A)  Establishment  of  new  accounts; 

(B)  Assigiunent  of  passwords; 

(C)  Random  sampling  of  data; 

(D)  Generation  of  daily  logs; 

(ix)  The  maintenance  of  the  integrity 
and  security  of  tapes  and  data  files 
containing  archived  user  files,  log  data, 
or  system  backups. 

(9)  The  exporter's  representatives  will 
be  present  when  certain  key  functions 
are  being  carried  out  (e.g..  the 
establishment  of  new  accounts,  the 


assignment  of  passwords,  the  random 
sampling  of  data,  the  generating  of  daily 
logs,  the  setting  of  limits  to  computer 
resources  available  to  users  in  the 
development  mode,  the  certification  of 
programs  for  conformity  to  the  approved 
end-uses  before  they  are  allowed  to  run 
in  the  production  mode,  and  the 
modification  to  previously  certified 
production  programs). 

(10)  The  security  personnel  and  the 
exporter's  representatives  will  provide 
monthly  reports  on  the  usage  of  the 
computer  system  and  on  the 
implementation  of  the  safeguards. 

(11)  The  computer  system  will  be 
housed  in  one  secure  building  and 
protected  against  theft  and  unauthorized 
entry  at  all  times. 

(12)  Restricted  nationals,  i.e., 
nationals  of  Computer  Tier  4  countries, 
will  not  be  allowed  access  to  computers: 

(i)  No  physical  or  computational 
access  to  computers  may  be  granted  to 
restricted  nationals  without  prior 
written  authorization  from  the  Bureau  of 
Export  Administration,  except  that 
commercial  consignees  described  in 
paragraph  (j)  of  this  section  are 
prohibited  only  from  giving  such 
nationals  user-accessible 
programmability  without  prior  written 
authorization; 

(ii)  No  passwords  or  IDs  may  be 
issued  to  restricted  nationals: 

(iii)  No  work  may  be  performed  on  the 
computer  on  behalf  of  restricted 
nationals;  and 

(iv)  No  conscious  or  direct  ties  may  be 
established  to  networks  (including  their 
subscribers)  op>erated  by  restricted 
nationals. 

(13)  Physical  access  to  the  computer, 
the  operator  consoles,  and  sensitive 
storage  areas  of  the  computer  using 
faciUty  will  be  controlled  by  the 
security  personnel,  under  the  guidance 
and  monitoring  of  the  exporter's 
representatives,  and  will  be  limited  to 
the  fewest  number  of  people  needed  to 
maintain  and  run  the  computer  system. 

(14)  The  computer  will  be  equipped 
with  the  necessary  software  to:  permit 
access  to  authorized  persons  only, 
detect  attempts  to  gain  unauthorized 
access,  set  and  maintain  limits  on  usage, 
establish  accountability  for  usage,  and 
generate  logs  and  other  records  of  usage. 
This  software  will  also  maintain  the 
integrity  of  data  and  program  files,  the 
accounting  and  audit  system,  the 
password  or  computational  access 
control  system,  and  the  operating 
system  itself. 

(i)  The  operating  system  will  be 
configured  so  that  all  jobs  can  be 
designated  and  tracked  as  either 
program  development  jobs  or  as 
production  jobs. 


(ii)  In  the  program  development 
mode,  users  will  be  free,  following 
verification  that  their  application 
conforms  to  the  agreed  end-use,  to 
create,  edit,  or  modify  programs,  to  use 
utilities  such  as  editors,  debuggers,  or 
compilers  and  to  verify  program 
operation.  Programs  in  the  development 
mode  will  be  subject  to  inspection  as. 
provided  by  paragraph  (h)(8)(iii)  of  this 
section. 

(iii)  In  the  production  mode,  users 
will  have  access  to  the  full  range  of 
computer  resources,  but  will  be 
prohibited  from  modifying  any  program 
or  using  utilities  that  could  modify  any 
program.  Before  being  allowed  to  run  in 
the  production  mode,  a  program  will 
have  to  be  certified  for  conformity  to 
approved  end-uses  by  the  security 
personnel  and  the  exporter's 
representatives. 

(iv)  Programs  certified  for  execution 
in  the  production  mode  will  be 
protected  from  unauthorized 
modification  by  appropriate  software 
and  physical  security  measures.  Any 
modifications  to  previously  certified 
production  programs  will  be  approved 
by  the  security  personnel  under  the 
guidance  and  monitoring  of  the 
exporter's  representatives. 

(v)  The  computer  will  be  provided 
with  accounting  and  audit  software  to 
ensure  that  detailed  logs  are  maintained 
to  record  all  computer  usage.  A  separate 
log  of  security-related  events  will  also 
be  kept. 

(vi)  For  each  job  executed  in  the 
production  mode,  the  operating  system 
will  record  execution  characteristics  in 
order  to  permit  generation  of  a  statistical 
profile  of  the  program  executed. 

(15)  The  source  code  of  the  operating 
system  will  be  accessible  only  to  the 
exporter's  representatives.  Only  those 
individuals  will  make  changes  in  this 
source  code. 

(16)  The  security  personnel,  under  the 
guidance  of  the  exporter's 
representatives,  will  change  passwords 
for  individuals  frequently  and  at 
unpredictable  intervals. 

(17)  The  security  personnel,  under  the 
guidance  of  the  exporter's 
representatives,  will  have  the  right  to 
deny  passwords  to  anyone.  Passwords 
will  be  denied  to  anyone  whose  activity 
does  not  conform  to  the  conditions  of 
the  license. 

(18)  Misuse  of  passwords  by  users 
will  result  in  denial  of  further  access  to 
the  computer. 

(19)  Tne  exporter's  representatives 
will  install  a  strict  password  system  and 
provide  guidance  on  its 
implementation. 

(20)  Only  the  exporter's 
representatives  will  be  trained  in 


UMI 


I 

Federal  Register  /  Vol    61,  No.  17  /  Thursday,  January  25,  1996  /  Rules  and  Regulations         ^107 


making  changes  in  the  passw  ord  system 
and  only  they  will  make  such  changes 

(21)  No  computer  will  be  networked 
to  other  computers  outside  the 
computer  center  without  prior 
authorization  from  the  Bureau  of  Export 
Administration. 

(22)  Generally,  remote  terminals  will 
not  be  allowed  outside  the  computer 
using  facility  without  prior 
authorization  by  the  Bureau  of  Export 
Administration.  If  remote  terminals  are 
specifically  authorized  by  the  license: 

(i)  The  terminals  will  have  physical 
security  equivalent  to  the  safeguards  at 
the  computer  usinig  facility; 

(ii)  The  terminals  will  be  constrained 
to  minimal  amounts  of  computer 
resources  (CPU  time,  memory  access, 
number  of  input-output  operations,  and 
other  resources); 

(iii)  The  terminals  will  not  be  allowed 
direct  computational  access  to  the 
computer  (i.e.,  the  security  personnel, 
under  the  guidance  of  the  exporter's 
representatives,  will  validate  the 
password  and  identity  of  the  user  of  any 
remote  terminals  before  any  such  user  is 
permitted  to  access  the  computer) — all 
terminals  will  be  connected  to  the 
computer  system  by  a  dedicated  access 
line  and  a  network  access  controller. 

(23)  There  will  be  no  direct  input  to 
the  computer  from  remote  terminals. 
Any  data  originating  from  outside  the 
computer  using  facility,  except  for 
direct  input  from  terminals  within  the 
same  compound  as  the  computer  using 
facility,  will  first  be  processed  by  a 
separate  processor  or  network  access 
controller  in  order  to  permit 
examination  of  the  data  prior  to  its  entry 
into  the  computer. 

(24)  The  exporter  will  perform  all 
maintenance  of  the  computer  system. 

(25)  Spare  parts  kept  on  site  will  be 
limited  to  the  minimum  amount.  Spares 
will  be  kept  in  an  area  accessible  only 
to  the  exporter's  representatives.  These 
representatives  will  maintain  a  strict 
audit  system  to  account  for  all  spare 
parts. 

(26)  No  development  or  production 
technology  on  the  computer  system  will 
be  sent  with  the  computer  to  the 
ultimate  consignee. 

(27)  The  end-user  must  immediately 
report  any  suspicions  or  facts 
concerning  possible  violations  of  the 
safeguards  to  the  exporter  and  to  the 
export  control  authorities  of  the 
importing  country. 

(28)  The  exporter  must  immediately 
report  any  information  concerning 
possible  violations  of  the  safeguards  to 
the  Bureau  of  Export  Administration.  A 
violation  of  the  safeguards  might 
constitute  grounds  for  suspension  or 
termination  of  the  license,  preventing 


the  shipment  of  unshipped  spare  parts, 
or  the  denial  of  additional  licenses  for 
spare  parts.  et(  . 

(29)  The  end-user  will  be  audited 
quarterly  by  an  independent  consultant 
who  has  been  approved  by  the  export 
control  authorities  of  the  importing  and 
exporting  countries,  but  is  employed  at 
the  expense  of  the  end-user.  The 
consultant  will  audit  the  computer 
usage  and  the  implementation  of  the 
safeguards. 

(,^0)  The  installation  and  operation  of 
the  computer  will  be  coordinated  and 
controlled  by  the  foUovnng  management 
structure: 

(i)  Steering  Committee.  The  Steering 
Committee  will  comprise  nationals  of 
the  importing  country  who  will  oversee 
the  management  and  operation  of  the 
computer.' 

(ii)  Security  Staff.  The  Security  Staff 
will  be  selected  by  the  end-user  or  the 
government  of  the  importing  country  to 
ensure  that  the  required  safeguards  are 
implemented.  This  staff  will  be 
responsible  for  conducting  an  annual 
audit  to  evaluate  physical  security, 
administrative  procedures,  and 
technical  controls. 

(iii)  Technical  Consultative 
Committee.  This  committee  will 
comprise  technical  experts  from  the 
importing  country  and  the  exporting 
company  who  will  provide  guidance  in 
operating  and  maintaining  the 
computer.  At  least  one  member  of  the 
committee  will  be  an  employee  of  the 
exporter.  The  committee  will  approve 
all  accounts  and  maintain  an  accurate 
list  of  all  users.  In  addition,  the 
committee  will  advise  the  Steering 
Committee  and  the  Security  Staff 
concerning  the  security  measures 
needed  to  ensure  compliance  with  the 
safeguards  required  by  the  license. 

(31)  An  ultimate  consignee  who  is  a 
multiple-purpose  end-user,  such  as  a 
university,  will  establish  a  peer  review 
group  comprising  experts  who  represent 
each  department  or  application  area 
authorized  for  use  on  the  computer 
under  the  conditions  of  the  license.  This 
group  shall  have  the  following 
responsibilities: 

(i)  Review  all  requests  for  computer 
usage  and  make  recommendations 
concerning  the  acceptability  of  all 
projects  and  users; 

(ii)  Submit  these  recommendations  to 
the  Security  Staff  and  Technical 
Consultative  Committee  for  review  and 
approval  (see  paragraph  (h)(28)  of  this 
section): 

(iii)  Establish  acceptable  computer 
resource  parameters  for  each  project  and 
review  the  results  to  verify  their 
conformity  with  the  authorized  end- 
uses,  restrictions,  and  parameters:  and 


(iv)  Prepare  monthly  reports  that 
would  include  a  description  of  any  runs 
exceeding  the  established  parameters 
and  submit  them  to  the  security  staff. 

(32)  The  end  user  will  also  cooperate 
with  any  post-shipment  inquiries  or 
inspections  by  the  U.S.  Government  or 
exporting  company  officials  to  verify  the 
disposition  and/or  use  of  the  computer, 
including  access  to  the  following; 

(i)  Usage  logs,  which  should  include, 
at  a  minimum,  computer  users,  dates, 
times  of  use.  and  amount  of  system  time 
used; 

(ii)  Computer  access  authorization 
logs,  which  should  include,  at  a 
minimum,  computer  users,  project 
names,  and  purpose  of  projects. 

(33)  The  end-user  will  also  cooperate 
with  the  U.S.  Government  or  exporting 
company  officials  concerning  the 
physical  inspection  of  the  computer 
using  facility,  on  short  notice,  at  least 
once  a  year  and  will  provide  access  to 
all  data  relevant  to  computer  usage.  This 
inspection  will  include: 

(i)  Analyzing  any  programs  or 
software  run  on  the  computer  to  ensure 
that  all  usage  complies  with  the 
authorized  end-uses  on  the  license.  This 
will  be  done  by  examining  user  files 
(e.g.,  source  codes,  machine  codes, 
input/output  data)  that  are  either  on- 
line at  the  time  of  the  inspection  or  that 
have  been  previously  sampled  and 
securely  stored. 

(ii)  checking  current  and  archived 
usage  logs  for  conformity  with  the 
authorized  end-uses  and  the  restrictions 
impo.sed  by  the  license. 

(iii)  Verifying  the  acceptability  of  all 
computer  users  in  conformity  with  the 
authorized  end-uses  and  the  restrictions 
imposed  by  the  license. 

(34)  Usage  requests  that  exceed  the 
quantity  of  monthly  CPU  time  specified 
on  the  license  shall  not  be  approved 
without  prior  written  authorization  from 
the  Bureau  of  Export  Administration. 
Requests  for  computational  access 
approval  shall  include  a  description  of 
the  intended  purpose  for  which  access 
is  sought. 

(35)  (i)  In  addition  to,  or  in  lieu  of.  the 
normal  access  by  on-site  exporting 
company  staff  or  its  representatives,  the 
company,  when  required  by  the 
exporting  government,  will  provide  a 

.  separate  remote  electronic  access 
capability  to  the  computer  for  the 
purposes  of  maintenance, 
troubleshooting,  inspection  of  work  in 
progress,  and  auditing  of  all  work 
performed  on  the  computer.  On-site  and 
central  exporting  company  hardwfire 
and  software  maintenance  facilities,  at 
the  direction  of  the  exporting  company 
staffer  its  representatives,  to  gather 
information  such  as: 
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(A)  Statistical  profiles  of  production 
jobs; 

(B)  Logs  of  jobs  run  in  both 
production  and  development  mode; 

(C)  Logs  and  reports  of  security 
related  events. 

(ii)  If  such  method  is  used,  the  remote 
maintenance  facilities  will  be 
considered  part  of  the  operating  system 
and  protected  accordingly,  and  will  be 
available  only  to  exporting  company 
operational  staff  or  its  representatives. 
The  maintenance  hardware  and 
software  and  associated  communication 
links  will  be  protected  to  ensure  the 
integrity  and  authenticity  of  data  and 
programs  and  to  prevent  tampering  with 
hardware. 

(36)  The  export  company  staff  or  its 
representatives  will  be  required  to 
provide  personnel  for  a  specified  period 
of  time  at  the  computer  facility  for 
management,  operation,  and 
safeguarding  of  the  computer. 

(i)  Certification  by  export  control 
authorities  of  importing  country. 

(1)  The  following  importing 
government  certification  is  required  by 
paragraph  (h)  of  this  section: 

This  is  to  certify  that  {name  of  ultimate 
consignee]  has  declared  to  [name  of 
appropriate  foreign  government  agency)  that 
the  computer  [model  name)  will  be  used  only 
for  the  purposes  specified  in  the  end-use 
statement  and  that  the  ultimate  consignee 
will  establish  and  adhere  to  all  the  safeguard 
conditions  and  perform  all  other 
undertakings  described  in  the  end-use 
statement. 

The  [name  of  appropriate  foreign 
government  agency)  will  advise  the  United 
States  Government  of  any  evidence  that 
might  reasonably  indicate  the  existence  oi 
circumstances  (e.g..  transfer  of  ownership) 
that  could  affect  the  objectives  of  the  security 
safeguard  conditions. 

(2)  Other  importing  government 
assurances  regarding  prohibited 
activities  may  also  be  required  on  a 
case-by-case  basis. 

(j)  Commercial  consignees.  Exports  or 
reexports  of  computers  that  are  solely 
dedicated  to  the  following  non-scientific 
and  non-technical  commercial  business 
uses  will  usually  be  eligible  for  a 
reduced  set  of  security  safeguard 
conditions: 

(1)  Financial  services  (e.g.,  banking, 
securities  and  commodity  exchanges); 

(2)  Insurance; 

(3)  Reservation  systems; 

(4)  Point-of-sales  systems; 

(5)  Mailing  list  maintenance  for 
marketing  purposes; 

(6)  Inventory  control  for  retail/ 
wholesale  distribution. 

(k)  Special  recordkeeping 
requirements.  Exporters  must  keep 
acciirate  records  of  each  export  of  a 
computer  with  a  CTP  equal  to  or  greater 


than  2.000  NfTOPS.  These  records  will 
be  made  available  to  the  U.S. 
Government  upon  request.  The  records 
will  include  the  following  information: 

(1)  Date  of  shipment: 

(2)  Name  and  address  of  the  end-user 
and  each  intermediate  consignee: 

(3)  CTP  of  each  computer  in 
shipment; 

(4)  Volume  of  computers  in  shipment; 

(5)  Dollar  value  of  shipment;  and 

(6)  End-Use. 

(1)  Reporting  requirements.  Exporters 
are  hereby  notified  that  consistent  with 
the  commitments  reached  with  the  new 
multilateral  regime  that  will  replace  the 
Coordinating  Committee  (COCOM). 
exporters  will  be  required  to  submit  to 
BXA  consolidated  reports  on  exports  to 
certain  destinations  every  six  months  of 
computers  with  a  CTP  equal  to  or 
greater  than  2.000  MTOPS.  These 
repKJrts  will  include  for  each  such 
export  all  the  information  required  to  be 
kept  pursuant  to  paragraph  (k)  of  this 
section.  Exports  of  computers  above 
2.000  MTOPS  to  certain  destinations 
will  be  subject  to  the  reporting 
requirement  once  the  initial  elements  of 
the  new  multilateral  regime  are  adopted, 
and  the  first  report  will  be  due 
thereafter. 

(m)  General  license  availability.  When 
evaluating  your  computer  to  determine 
General  License  eligibility,  use  the  CTP 
parameter  to  the  exclusion  of  other 
technical  parameters  for  computers 
classified  under  ECCN  4A03A;  with  the 
exception  of  parameters  specified  as 
Missile  Technology  (MT)  concerns, 
4A03A.e  (equipment  performing  analog- 
to-digital  conversions  exceeding  the 
limits  in  ECCN  3A01A.a.5.a).  and 
graphic  accelerators  or  graphic 
coprocessors  exceeding  a  "3-D  vector 
rate"  of  10.000.000. 

(1)  General  License  G-DEST.  General 
License  G-DEST  may  be  used  for 
exports  of  computers  and  specially 
designed  components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system,  as  described  in  this  section. 

(i)  Computer  Tiers  1,  2  and  3.  Exports 
of  computers  with  a  CTP  equal  to  or  less 
2,000  MTOPS  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system,  are  eligible  for  General 
License  G-DEST  to  countries  in  the 
respective  Computer  Tiers. 

(ii)  Sudan  and  Syria.  Exports  of 
computers  with  a  CTP  less  than  6 
MTOPS  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 


related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system  are  eligible  for  General 
License  G-DEST  to  Sudan  and  Syria. 

(2)  General  License  G-CTP. 

(i)  Computer  Tier  1.  General  License 
G-CTP  is  available  for  exports  of 
computers  with  a  CTP  greater  than 
2.000  MTOPS  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  when  exported  with 
these  computers  as  part  of  a  system 
therefor,  to  countries  in  Computer  Tier  * 
1. 

(ii)  Computer  Tier  2.  General  License 
G-CTP  is  available  for  exports  of 
computers  with  a  CTP  greater  than 
2.000  MTOPS.  but  equal  to  or  less  than 
10,000  MTOPS  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  when  exported  with 
these  computers  as  part  of  a  system 
therefor,  to  countries  in  Computer  Tier 
2. 

(iii)  Computer  Tier  3.  General  License 
G-CTP  is  available  for  exports  of 
computers  with  a  CTP  greater  than 
2.000  MTOPS.  but  less  than  or  equal  to 
7.000  MTOPS  and  specially  designed  ' 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  when  exported  with 
these  computers  as  part  of  a  system  to 
permitted  end-users  and  end-uses 
located  in  countries  in  Computer  Tier  3. 
General  License  G-CTP  is  not 
authorized  for  exports  or  reexports  to 
countries  in  Computer  Tier  3  for 
military  end-users  and  end-uses  aiid 
nuclear,  chemical,  biological,  or  missile 
end-users  and  end-uses  defined  in  part 
778.  (See  §  771.28  of  this  subchapter  for 
more  details  of  General  License  G-CTP.) 

(3)  Other  general  licenses.  Computers 
are  eligible  for  many  other  general 
licenses  found  in  part  771  of  this 
subchapter.  Examples  of  general 
licenses  you  may  consider  for  exports  of 
computers  are:  GLV.  BAGGAGE,  GIT, 
GUS,  GCG,  GTF-U.S.,  GLR.  GIFT,  GLX. 
G-TEMP.  and  SAFEGUARDS. 

§776.11     [Removed  and  reserved] 

25.  Section  776.11  is  removed  and 
reserved. 

26.  Section  776.12  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  776.12    Parts,  components,  and  materials 
Incorporated  abroad  into  foreign-made 
products. 

«         •         •         *         • 

(b)  Determining  approval 
requirements.  Prior  written  approval  of 
the  Department  of  Commerce  is  required 
for  the  export  from  a  foreign  country  of 
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a  foreign-made  computer  with  a 
performance  level  exceeding  7,000 
MTOPS  containing  U.S. -origin 
controlled  semiconductors  (other  than 
memory  circuits)  classified  under  ECCN 
3A01A  or  high  speed  intercormect 
devices  (ECCN  4A03A.d)  to  Computer 
Tier  3  and  4  countries,  without 
exception.  Prior  written  approval  also  is 
required  for  any  other  foreign-made 
product  incorporating  U.S.  origin  parts, 
components,  or  materials,  unless: 


PART  785— [AMENDED] 

§785.4     [Amended] 

27.  Section  785.4  is  amended  by 
revising  the  phrase  "Fluorocarbon 
compounds  for  cJooling  fluids  for  radar 
and  supercomputers  described  in  ECCN 
1C94"  to  read  "fluorocarbon 
compounds  for  cooling  fluids  for  radar 
and  computers  described  in  ECCN 
1C94"  in  the  first  and  last  sentences  in 
paragraph  (d)(l)(xxxiii). 

PiRT  -a&- [AMENDED] 

28.  Section  786.6  is  amended  by 
revising  (aK2)  and  (c)(2)  to  read  as 

follows: 

§  'bo  fc     JftstiP.dtion  control  staterr>ents. 

(a)'    •   • 

(2)  General  License  GLV,  GTF-US,  G- 
TEMP,  GLR.  GFW.  GNSG.  GCT.  or  G- 
CTP. 

«        •         *        •        • 

(c)*  •  • 

(2)  General  license  shipments.  For  a 
shipment  imder  any  general  license, 
except  General  License  GCT,  GNSG,  and 
G-CTP,  any  of  the  thrBC  destination 
control  statements  in  paragraph  (d)  of 
this  section  may  be  used.  For  shipments 
under  General  License  GCT,  GNSG,  and 
G-CTP,  exporters  must  use  Statement 
No.  1  or  2. 


PAP'  "8"— .AMENDED] 

§787.13     [Amentfed] 

29.  Section  787.13  is  amended  by 
removing  the  reference  "776.11"  from 
the  second  sentence  of  paragraph  (c). 

PART  ^96-  :AMCNDED] 

Suppiemewi  No   1  te  jj  799  1     [Amended] 

30.  In  Category  4,  the  following 
amendments  are  made: 

a.  The  Requirements  sections  of  the 
following  ECCNs  are  revised:  4A01A, 
4A02A,  4A94F,  4D01A,  4D02A.  4D94F, 
4E01A.  and  4E94F;  and 

b.  ECCN  4A03A,  is  revised  to  read  as 
follows: 

4A81A  Fife  tronic  (  ompulers  and 
related  p<|uipn>ewt    as  follows,  and 


"assemblies  ■  and  specially  designed 
components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ,  (see  Notes). 

Unit:  Computers  and  peripherals  in 
number;  parts  and  accessories  in  $ 
value. 

Reason  For  Control:  NS.  MT,  NP,  FP 
(see  Notes). 

GLV:  $5000  for  4A01.a  only;  $0  for 
4A01.b. 

GCT.  Yes,  except  MT  and  except 
Hong  Kong  and  South  Korea  for 
computers  with  a  CTP  greater  than 
10.000  MTOPS.  (See  Notes). 

GCTP:  No. 

GFW:  No. 

Notes:  1.  MT  controls  apply  to  4A01  a. 
2.  FP  and  NP  controls  apply  to  all 
destinations,  except: 

a.  Countries  listed  in  §  776.10(d)  of  this 
subchapter  (Computer  Tier  1). 

b.  CounU-ies  listed  in  §  776. 10(e)  of  this 
subchapter  (Computer  Tier  2).  for  computers 
with  a  CTP  equal  to  or  less  than  10.000 
MTOPS;  and 

c.  Countries  listed  in  §  776.10(f)  of  this 
sut)chapter  (Computer  Tier  3),  for  computers 
with  a  CTP  equal  to  or  less  than  2.000 
MTOPS  to  all  end-users/uses  or  a  CTP  equal 
to  or  less  than  7.000  MTOPS  to  end-users/ 
uses  that  are  not  military  end-users  and  end- 
uses  and  are  not  nuclear,  chemical, 
biological,  or  missile  end-users  and  end-uses 
defined  in  part  778  of  this  subchapter. 

*  *  «  *  ' 

4.'\02A  "Hybrid  i ornputers",  as 
follows,  and  "assemblies"  and  specially 
designed  components  thprefor. 

Requirements 

\  aiidated  License  Required: 
QSTVWYZ.  (see  Notes). 

Unit:  Computers  and  peripherals  in 
number;  parts  and  accessories  in  $ 
value. 

Reason  For  Control:  NS.  MT.  NP.  FP 
(see  Notes). 

GLV:  $5000. 

GCT:  Yes.  except  MT  and  except 
Hong  Kong  and  South  Korea  for 
computers  with  a  CTP  greater  than 
10,000  MTOPS.  (see  Notes). 

GCTP:  No. 

GFW:  No. 

Notes:  1.  MT  controls  apply  to  hybrid 
computers  combined  with  si>ecially  designed 
"software",  for  modeling,  simulation,  or 
design  integration  of  complete  rocket  systems 
and  unmanned  air  vehicle  systems  described 
in  §  787.7  of  this  subchapter. 

2.  FP  and  NP  controls  apply  to  all 
destinations,  except: 

a.  Countries  listed  in  §  776.10(d)  of  this  . 
subchapter  (Computer  Tier  1). 

b.  Countries  listed  in  §  776.10(e)  of  this 
subchapter  (Computer  Tier  2),  for  computers 
with  a  CTP  equal  to  or  less  than  10.000 
MTOPS:  and 


c.  Countries  listed  in  §  776.10(0  of  this 
subchapter  (Computer  Tier  3),  for  computers 
with  a  CTP  equal  to  or  less  than  2,000 
MTOPS  to  all  end-users/uses  or  a  CTP  equal 
to  or  less  than  7,000  MTOPS  to  end-users/ 
uses  that  are  not  railitary  end-users  and  end- 
uses  and  are  not  nuclear,  chemical, 
biological,  or  missile  end-users  and  end-uses 
defined  in  part  778  of  this  subchapter. 
*  *         *         «         * 

4A03A  "Digital  computers".  "assCTiblies". 
and  related  equipment  therefor,  as  described 
in  this  entry,  and  specially  designed 
components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ.  (see  Note  5). 
'  L'nif:  Computers  and  peripherals  in 
number;  parts  and  accessories  in 
§  value. 

Reason  for  Control:  NS.  MT.  NP,  FP 
(see  Notes). 

GLV:  $5,000. 

GCT:  Yes,  except  MT  and  FP,  and 
except  Hong  Kong  and  South  Korea  for 
computers  with  a  CTP  greater  than 
10,000  MTOPS.  (See  Notes). 

GCTP:  Yes,  and  specially  designed 
components  therefor,  exported 
separately  or  as  part  of  a  system,  and 
related  equipment  therefor  when 
exported  with  these  computers  as  part 
of  a  system.  (See  N.B.) 

GFW:  Yes,  except  MT  and  FP  (see 
Notes),  for  computers  with  a  CTP  not 
exceeding  1.000  MTOPS  (500  MTOPS 
for  eligible  countries  listed  in  Supp.  4 
to  part  778  of  this  subchapter)  and 
specially  designed  components  therefor, 
exported  separately  or  as  part  of  a 
system,  and  related  equipment  therefor 
when  exported  with  these  computers  as 
part  of  a  system. 

N.B.  1:  General  License  GFW  is  not 
available  for  the  export  of  commodities 
that  the  exporter  knows  will  be  used  to: 

a.  Enhance  the  CTP  to  2000  MTOPS 
or  greater;  or 

b.  Enhance  the  performance  capability 
of  a  computer  wnth  a  CTP  equal  to  or 
greater  than  2000  MTOPS. 

N.B.  2:  To  determine  whether  General 
License  GFW  may  be  used  to  export 
related  equipment  controlled  under 
another  eniry  in  the  CCL,  consult  the 
GFW  paragraph  under  the  Requirements 
heading  of  the  appropriate  entry. 

N.B.  3:  General  License  G-CTP  is  not 
available  for  the  export  of  items  that  the 
exporter  knows  will  be  used  to  enhance 
the  CTP  beyond  the  limits  of  General 
License  G-CTP. 

N.B.  4:  When  evaluating  your 
computer  to  determine  general  license 
eligibility,  use  the  CTP  parameter  to  the 
exclusion  of  other  technical  parameters 
for  computers  classified  under  ECCN 
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4A03;  with  the  exception  of  frarameters 
specified  as  Missile  Technology  (MT) 
concerns,  4A03A  e  (Equipment 
performing  analog-to-digital  conversions 
exceeding  the  limits  in  ECCN 
3A01.a.5.a),  and  graphics  accelerators  or 
graphics  coprocessors  exceeding  a  "3-D 
vector  rate"  of  10.000.000. 

Notes:  1.  MT  controls  apply  to  digital 
computers  used  as  ancillary  equipment  for 
test  racilities  and  equipment  that  are 
controlled  by  9B05  or  9B06. 

2.  FP  controls  apply  to  computers  for 
computerized  fingerprint  equipment  to  all 
destinations  except  Australia,  japan.  New 
Zealand  and  members  of  NATO. 

3.  FP  and  NP  controls  apply  to  all 
destinations,  except: 

a.  Countries  listed  in  §  776.10(d)  of  this 
subchapter  (Computer  Tier  I), 

b.  Countries  listed  in  §  776.10(e)  of  this 
subchapter  (Computer  Tier  2).  for  computers 
with  a  CTP  equal  to  or  less  than  10.000 
MTOPS;  and 

c.  Countries  listed  in  S  776.10(f)  of  this 
sulx:hapter  (Computer  Tier  3),  for  computers 
with  a  CTP  equal  to  or  less  than  2,000 
MTOPS  to  all  end-users/ uses  or  a  CTP  equal 
to  or  less  than  7,000  MTOPS  to  end-users/ 
uses  that  are  not  military  end-users  and  end- 
uses  and  are  not  nuclear,  chemical, 
biological,  or  missile  end-users  and  end-uses 
defmed  in  part  778  of  this  subchapter. 

4.  FP  controls  apply  to  Iran.  Sudan  and 
Syria  for  computers  controlled  by  4A03A  or 
4A94F  (i.e.,  computers  with  a  CTP  of  6 
MTOPS  or  greater).  See  S  785.4(d)(1)  of  this 
subchapter. 

5.  Exceptions  to  the  validated  license 
requirement  may  be  found  in  §776.10  of  this 
subchapter. 

List  of  Items  Controlled 

Note  t:  4A03  includes  vector  processors, 
array  processors,  digital  signal  proces.'wjrs, 
logic  processors,  and  equipment  for  "image 
enhancement"  or  signal  processing". 

Note  2:  The  control  status  of  the  "digital 
computers"  or  related  equipment  described 
in  4A03  is  governed  by  the  control  status  of 
other  equipment  or  systems  provided: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  tor  the  operation  of 
the  other  equipment  or  systems; 

b.  The  "digital  computers  '  or  related 
equipment  are  not  a  "principwil  element"  of 
the  other  equipment  or  systems;  and 

N.B.  1:  The  control  status  of  "signal 
processing"  or  "image  enhancement" 
equipment  specially  designed  for  other 
equipment  with  functions  limited  to 
those  required  for  the  other  equipment 
is  determined  by  the  control  status  of 
the  other  equipment  even  if  it  exceeds 
the  "principal  element"  criterion. 

N.B.  2:  For  the  control  status  of 
"digital  computers"  or  related 
equipment  for  telecommunications 
equipment,  see  the  telecommunications 
entries  in  Category  5. 

c.  The  technology  for  the  "digital 
computers"  and  related  equipment  is 
governed  by  4E. 


"Digital  computers",  "assemblies", 
and  related  equipment  therefor,  as 
follows,  and  specially  designed 
components  therefor: 

a.  Designed  or  modified  for  "fault 
tolerance"; 

Note:  For  the  purposes  of  4A03.a.  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
■fault  tolerance",  if  they  use: 

1.  Error  detection  or  correction  algorithms 
in  "main  storage": 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning; 

3.  The  interconnection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  time  the  first  central  processing  unit 
takes  over  in  order  to  continue  the  system's 
functioning;  or 

4.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit. 

b.  "Digital  computers"  having  a 
"composite  theoretical  performance" 
("CTP")  exceeding  260  million 
theoretical  operations  per  second 
(MTOPS),  except  as  described  in 

§  776.10  of  this  subchapter, 

c.  "Assemblies"  specially  designed  or 
modified  to  be  capable  of  enhancing 
performance  by  aggregation  of 
"computing  elements"  ("CEs")  so  that 
the  "CTP"  of  the  aggregation  exceeds 
the  limit  in  4A03.b. 

Note  1:  4A03.C  applies  only  to 
"assemblies"  and  programmable 
interconnections  not  exceeding  the  limits  in 
4A03.b.  when  shipped  as  unintegrated 
"assemblies".  It  does  not  apply  to 
"assemblies"  inherently  limited  by  nature  of 
their  design  for  use  as  related  equipment 
controlled  by  4A03.d  to  4A03,f 

Note  2:  4A03.C  does  not  control 
"assemblies"  specially  designed  for  a 
product  or  family  of  products  whose 
maximum  configuration  does  not  exceed  the 
limits  of  4A03.b. 

d.  Graphics  accelerators  or  graphics 
coprocessors  exceeding  a  "3-D  Vector 
Rate"  of  1.600,000; 

e.  Equipment  performing  analog-to- 
digital  conversions  exceeding  the  limits 
in3A01.a.5.a: 

f.  Equipment  containing  "terminal 
interface  equipment"  exceeding  the 
limits  in  5A02.C; 

Note:  For  the  purposes  of  4A03.f,  "terminal 
interface  equipment"  includes  "local  area 
network"  interfaces,  modems  and  other 
communications  interfaces.  "Local  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers  ". 


g.  Equipment,  specially  designed  to 
provide  for  the  external  interconnection 
of  "digital  computers"  or  associated 
equipment,  that  allows  communications 
at  data  rates  exceeding  80  Mbytes/s. 

Note:  4A03.g  does  not  control  internal 
interconnection  equipment  (e.g.,  backplanes, 
buses)  or  passive  interconnection  equipment. 

4A94F  Computers,  "assemblies"  and 
related  equipment  not  controlled  by  4A01, 
4A02,  or  4A03.  and  specially  designed 
components  therefor. 

Requirements: 

Validated  License  Required:  SZ,  Iran, 
Sudan,  Syria  (see  Note). 

Unit:  Computers  and  peripherals  in 
number;  parts  and  accessories  in  $ 
value. 

Reason  For  Control:  FP. 

GLV:  SO. 

GCT:  No. 

GFW:  No. 

Note:  Exceptions  to  the  validated  license 
requirement  may  be  found  in  §  776.10  of  this 
subchapter. 

***** 

4D01A  "Software"  specially  designed 
or  modified  for  the  "development", 
"production"  or  "use"  of  equipment 
controlled  by  4A01,  4A02.  4A03,  or 
4AG4,  or  "software"  controlled  by 
4D01.4D02,or4D03. 

Requirements: 

Validated  License  Required: 
QSTVWYZ. 

Unit:  $  value. 

Reason  For  Control:  NS.  MT,  FP.  NP 
(see  Notes). 

GTDR:  Yes,  except  MT.  FP.  and 
software  for  computers  requiring  a 
validated  license,  see  Notes. 

GTDU:  No. 

Notes:  1.  MT  controls  apply  to  "software" 
specially  designed  or  modified  for  the 
"development."  "production"  or  "use"  of 
equipment  controlled  for  MT  by  4A01,  4A02. 
and  4A03. 

■   2.  FP  and  NP  controls  apply  to  all 
destinations,  except: 

a.  Countries  listed  in  §  776.10(d)  of  this 
subchapter  (Computer  Tier  1). 

b.  Countries  listed  in  §  776.10(e)  of  this 
subchapter  (Computer  Tier  2),  for  "software" 
for  computers  with  a  CTP  equal  to  or  less 
than  10,000  MTOPS;  and 

c.  Countries  listed  in  §  776,10(0  of  this 
subchapter  (Computer  Tier  3),  for  computers 
with  a  CTP  equal  to  or  less  than  2.000 
MTOPS  to  all  end-users/uses  or  a  CTP  equal 
to  or  less  than  7.000  MTOPS  to  end-users/ 
uses  that  are  not  military  end-users  and  end- 
uses  and  are  not  nuclear,  chemical, 
biological,  and  missile  end-users  and  end- 
uses  defined  in  part  778  of  this  subchapter. 

3.  FP  controls  apply  to  all  destinations 
except  Australia,  japan.  New  Zealand  and 
members  of  NATO,  for  "software"  sjjecially 
designed  or  modified  for  the    development", 
"production",  or  "use"  of  computers  for 
computerized  fingerprint  equipment. 
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4D02A     "Software"  specially 
designed  or  modified  to  support 
"technology"  contnil led  h\  4Fni  or 
4E02. 

Requirements 

Validated  License  Required: 
QSTVWYZ. 

Unit:  $  value. 

Reason  For  Control:  NS,  MT,  NP,  FP 
(see  Notes). 

GTDR:  Yes,  except  MT,  FP,  and  for 
"software"  for  computers  that  require  a 
validated  license,  see  Notes. 

GTDU:  No. 

Notes:  1.  MT  controls  apply  to  "software" 
specially  designed  or  modified  to  support 
technology  for  the  "development," 
"production"  or  "use"  of  equipment 
conUtilled  for  MT  by  4A01,  4A02  and  4A03. 

2.  FP  and  NP  controls  apply  to  all 
destinations,  except: 

a.  Countries  listed  in  §  776.10(d)  of  this 
suttchapter  ((Computer  Tier  1), 

b.  Countries  listed  in  §  776. 10(e)  of  this 
subchapter  (Computer  Tier  2),  for 

— software —  for  computers  with  a  CTP  equal 
to  or  less  than  10,000  MTOPS;  and 

c.  Countries  listed  in  §  776.10(f)  of  this 
subchapter  (Computer  Tier  3),  for  computers 
with  a  CTTP  equal  to  or  less  than  2,000 
MTOPS  to  all  end-users/uses  or  a  CTP  equal 
to  or  less  than  7,000  MTOPS  to  end-users/ 
uses  that  are  not  military  end-users  and  end- 
uses  and  are  not  nuclear,  chemical, 
biological,  and  missile  end-users  and  end- 
uses  defined  in  part  778  of  this  subchapter. 

3.  FP  controls  apply  to  all  destinations 
except  Australia,  japan.  New  2^aland  and 
members  of  NATO,  for  "software"  sp>ecially 
designed  or  modified  for  the  "development", 
"production",  or  "use"  of  computers  for 
computerized  fingerprint  equipment. 

4D94F  "SofUN  dfi     spp(iall\  desionrd 
for  the  "deveiupiiiunt   .    produition". 
or  "use"  of  "digital  computers'. 
"assemblies"  and  rehited  tHjuiprnent 
therefor  controlled  b\  4.\94l 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Sudan,  Syria. 

Unit:  $  value. 

Reason  For  Control:  FP. 

GTDR:  No. 

GTDU:  No. 

4E01 A  Technology,  according  the 
General  Technology  Note,  for  the 
"development",  "production"  or  "use" 
of  equipment  controlled  by  4A01 .  4  An2. 
4A03,  or  4A04,  or  "software" 
controlled  by  4D01.  4D02,  or41)()  i 

Requirements 

Validated  License  Required: 
QSTVWYZ. 

Reason  for  Control:  NS,  MT,  NP,  FP 
(see  Notes). 

GTDR:  Yes,  except  MT,  FP.  and 
"technology"  required  for  computers 
with  a  CTP'greater  than  2.000  MTOPs. 


GTDU:  No. 

Notes  1   MT  cqntrols  apply  to  certain 
items  controlled  by  4A01.  4A02,  4A03,  4D01. 
or  4D02.  See  Reason  for  Control  paragraphs 
in  these  entries  to  determine  which  items  are 
subject  to  MT  controls. 

2.  FP  and  NP  controls  apply  to  all 
destinations. 

3.  FP  controls  apply,  for  all  destinations 
except  Australia,  japan.  New  Zealand,  and 
members  of  NATO,  to  technology  for  the 
"development",  "production",  or  "use"  of 
computers  controlled  by  4A03  for 
computerized  fingerprint  equipment. 

4K<MF  Technology  for  the 
■  development  '.  'production",  or  "use" 
o!    dic;it<ii  computers",  "assemblies" 
aod  related  equipment  therefor 
controlled  h\  4 A94F. 

Requiremenli 

Validated  License  Required:  SZ,  Iran, 
Sudan,  and  Syria. 
Reason  for  Control:  FP. 
GTDR:  No. 
GTDU:  No. 

Dated:  January  4. 1996. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 
|FR  Doc.  96-293  Filed  1-22-96;  2:52  pm] 

BILLING  CODE    351CM5TJ3 


TENNESSEE  VALLEY  AUTHORITY 

18CFR  Part  1301 


Privacy  Act  ReguiaT 
Implementation 


5-s; 


AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Final  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  is  amending  its 
regulations  implementing  the  Privacy 
Act  of  1974  (the  Act),  5  U.S.C.  552a.  The 
amendment  modifies  existing  T^A 
regulations  (18  CFR  1301.24)  exempting 
the  system  of  records  known  as  OI(i 
Investigative  Records— TVA  (TVA-31) 
from  certain  provisions  of  the  Act  and 
corresponding  agency  regulations. 
EFFECTIVE  DATE:  January  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
VVilma  H.  McCauiey.  TVA,  1101  Market 
St.  (GST  13B),  Chattanooga,  TN  37402- 
2801,  telephone  number:  (423)  751- 
252.'^ 

SUPPLEMENTARY  IN.ORMATION:  On 
October  28,  1993,  (58  FR  57972-57974) 
TVA  gave  notice  as  required  by  the 
Privacy  Act  of  its  intention  to  amend  the 
system  of  records  known  as  OIG 
Investigative  Records— TVA  (TVA-31) 
from  certain  provisions  of  the  Act  and 
corresponding  agency  regulations.  No 
comments  were  received.  TVA  is 


therefore  updating  its  regulations  at  18 
CFR  part  1301  to  reflect  this 
amendment. 

List  of  Subjects  in  18  CFR  Part  1301 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy  Act,  Simshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  TVA  is  amending  18  CFR, 
chapter  XIII,  part  1301,  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  831-831dd.  5  U.S.C. 
552a. 

2.  Section  1301.24(d)  is  revised  to 
read  as  follows: 

§  1 301 .24    Specific  exemptions. 

*    ,     *         *         *         * 

(d)  The  TVA  system  OIG  Investigative 
Records  is  exempt  from  subsections 
(c)(3),  (d),  (e)(1),  (e)(4),  (G).  (H),  and  (I) 
and  (0  of  5  U.S.C.  552a  (section  3  of  the 
Privacy  Act)  and  corresponding  sections 
of  these  rules  pursuant  to  5  U.S.C. 
552a(k)(2).  The  TVA  system  OIG 
Investigative  Records  is  exempt  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(2), 
(e)(3).  {e)(4)(G),  (H),  and  (I),  (e)(5),  (e)(8). 
and  (g)  pursuant  to  5  U.S.C.  552a(i)(2). 
This  system  is  exempt  because 
application  of  these  provisions  might 
alert  investigation  subjects  to  the 
existence  or  scope  of  investigations, 
lead  to  suppression,  alteration, 
fabrication,  or  destruction  of  evidence, 
disclose  investigative  techniques  or 
procedures,  reduce  the  cooperativeaess 
or  safety  of  witnesses,  or  otherwise 
impair  investigations. 
***** 

William  S.  Moore, 

Senior  Manager.  Administrative  Services. 
[FR  Doc.  96-1191  Filed  1-24-96;  8:45  am) 

BILUNG  CODE  8120-08-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
[Docket  No.  94F-0381] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
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food  additive  regulations  to  provide  for 
the  safe  use  of  glyceryl 
polyoxypropylene  triol;a.a',a"-l,2,3- 
propanetriyltris(a>- 

hydroxypoly(oxypropylene)l,  minimum 
average  molecular  weight  250,  as  a 
reactant  in  the  preparation  of  polyester 
and  polyurethane  resins  used  as 
components  of  adhesives  for  food- 
contact  articles.  This  action  is  in 
response  to  a  petition  filed  by  the  Dow 
Chemical  Co. 

DATES:  Effective  January  25. 1996: 
written  obj^ctions  and  requests  for  a 
hearing  by  February  26, 1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dotlcets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FO«  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-41&-3081. 
SUPPtEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  23.  1994  (59  FR  60363),  FDA 
announced  that  a  food  additive  petition 
(FAP  4B4435)  had  been  filed  by  the 
Dow  Chemical  Co.,  1803  Bldg., 
Midland.  MI  48674-1803.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  175.105  Adhesives  (21 
CFR  175.105)  to  provide  for  the  safe  use 
of  glyceryl  polyoxypropylene 
triol;a,a'.a"-l,2,3-propanetriyltris[a)- 
hydroxypoly(oxypropylene)|,  minimum 
average  molecular  weight  250,  as  a 
reactant  in  the  preparation  of  polyester 
and  polyurethane  resins  used  as 
components  of  adhesives  for  food-  » 
contact  articles. 

The  chemical,  glyceryl 
polyoxypropylene  triol:a.o'.a"-1.2.3- 
propanetriyltris|ci>- 
hydroxypoly(oxypropylene)]  is 
currently  listed  in  21  CFR  175.105 
under  the  synonym,  glyceryl 
polyoxypropylene  triol.  Therefore,  for 
consistency,  the  subject  additive  is 
being  listed  by  its  synonym  in  this  final 
rule. 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  unreacted 
propylene  oxide,  a  carcinogenic 
impurity,  resulting  from  the 
manufacture  of  the  additive.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  propylene  oxide,  are 
commonly  found  as  contaminants  in 


chemical  products,  including  food 
additives. 

I.  Determination  of  Safiety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additives  anticancer  or 
Delaney  clause  (section  409(c)(3)(A)  of 
the  act)  further  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  additive  itself  and  not  to  the 
impurities  in  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive.  Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984). 

II.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive,  glyceryl 
polyoxypropylene  triol  (also  known  as 
glyceryl  polyoxypropylene  triol;a,a'.a"- 
1.2.3-propanetriyltris|co- 
hydroxypoly(oxypropylene)l.  minimum 
average  molecular  weight  250,  will 
result  in  exposure  to  the  additive  of  no 
greater  than  7  parts  per  billion  in  the 
daiW  diet  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  from 
acute  toxicity  studies  on  the  additive. 
No  adverse  effects  were  reported  in 
these  studies. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  the  carcinogenic  chemical  that  may 
be  present  as  an  impurity  in  the 
additive,  propylene  oxide.  This  risk 


evaluation  of  propylene  oxide  has  two 
aspects:  (1)  Assessment  of  the  worst- 
case  exposure  to  the  impurity  from  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Propylene  Oxide 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  propylene  oxide 
from  the  petitioned  use  of  the  additive 
in  the  manufacture  of  adhesives  to  be  7 
parts  per  quadrillion  of  the  daily  diet  or 
21  picogram  (pg)/ person/day  (Ref.  1). 
The  agency  used  data  from  a 
carcinogenesis  bioassay  on  propylene 
oxide,  conducted  for  the  Institute  of 
Hygiene,  University  of  Mainz.  Germany, 
to  estimate  the  upper-bound  lifetime 
human  risk  from  exposure  to  this 
chemical  stemming  from  the  proposed 
use  of  the  additive  (Ref.  3).  The  results 
of  the  bioassay  on  propylene  oxide 
demonstrated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  carcinomas  and 
papillomas  in  the  squamous  epithelium 
of  the  forestomach. 

Based  on  the  estimated  worst-case 
exposure  of  21  pg/ person/day.  FDA 
estimates  that  the  upper-bound  limit  of 
individual  lifetime  risk  arising  from 
likely  exprasure  to  propylene  oxide 
resulting  from  the  use  of  the  subject- 
additive  is  in  the  range  of  3.2  x  10  '^  (or 
3.2  in  1  trillion)  to  1.5  x  10"  (or  1.5  in 
100  billion)  (Ref.  4).  The  range  in  FDA's 
estimate  results  from  the  agency's 
evaluation  of  complex  tumor  data  in  an 
oral  toxicity  study  using  rats.  Because  of 
the  numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  the  actual  lifetime  averaged 
individual  exposure  to  propylene  oxide 
is  expected  to  be  substantially  less  than 
the  worst -case  exposure,  and  therefore, 
the  calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
propylene  oxide  would  result  from  the 
proposed  use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specification  are  necessary  to 
control  the  amount  of  propylene  oxide 
as  an  impurity  in  the  additive.  The 
agency  finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which 
propylene  oxide  may  be  expected  to 
remain  as  an  impurity  following 
production  of  the  additive,  the  agency 
would  not  expect  the  impurity  to 
become  a  component  of  food  at  other 
than  extremely  small  levels;  and  (2)  the 
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upper-bound  limits  of  lifetime  risk  from 
exposure  to  the  impurity,  even  under 
worst-case  assumptions,  is  very  low,  in 
the  range  of  less  than  3.2  in  1  trillion  to 
1.5  in  lOOhillion. 

in.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  in  adhesives  is  safe.  Based  on 
this  information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect.  Therefore, 
§  175.105  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

rV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1 .  Memorandum  from  the  Chemistry 
Review  Branch  (HFS-247),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN),  FDA. 
to  the  Indirect  Additives  Branch  (HFS-216), 
CFSAN,  FDA,  concerning  FAP  4B4435— Dow 
Chemical  Co. — exposure  to  the  food  additive 
and  its  component,  propylene  oxide,  dated 
March  1.  1995. 

2.  Kokoski.  C. )..  "Regulatory  Food 
Additive  Toxicology."  in  Chemical  Safety 
Begulation  and  Compliance,  edited  by  F. 
Homburger  and  J.  K.  Marquis,  S.  Karger,  New 
York.  NY.  pp.  24-33,  1985. 

3.  Dunkelt)erg.  H..  "Carcinogenicity  of 
Ethylene  Oxide  and  1.2-Propylene  Oxide 
Upon  Intragastric  Administration  to  Rats." 
British  Journal  of  Cancer.  46;  924,  1982. 

4.  Memorandum.  "Report  of  the 
Quantitative  Risk  Assessment  Committee," 
CFSAN.  FDA.  dated  April  20.  1995. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  26,  1996,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 


include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  175  is 
amended  as  follows: 

PART175-!ND  PECTFOOD 
ADDITIVES    ad^-£S'.'E;S  iND 
COMPONENTS  GF  CCATiNGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409,  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342,348.  379e). 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  in  the  table  by 
alphabetically  adding  a  new  entry  under 
the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 

§175.105    Adhesives. 

« '       *         *         *         *' 

(c)*    •    * 
(5)*    *    • 


Sut)stances 


Umitatlons 


Glycerol   polyoxypfopylene   triot.   minimum  average 
molecular  wetgtit  250  (CAS  Reg.  h4o.  25791-96-2). 


For  use  only  in  ttie  preparation  of  polyester  and  polyurettiane  resins  in  adtiesives. 


Dated:  January  17, 1996. 
WiUiam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  96-1143  Filed  1-24-96;  8:45  am] 
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21  CFR  Pari  178 

[Docket  No.  93P-^2'ir_ 

Indirect  Food  Additives    Adjuvants, 
Production  Aids,  and  Sanitzers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  4.5.6, 7-tetrachloro-2-|2- 
(4,5,6.7-tetrachloro-2,3-dihydro-l,3- 
dioxo-lH-inden-2-yl)-8-quinolinyl]-lH- 
isoindole-l,3(2H)-dione  (C.  I.  Pigment 
Yellow  138),  as  a  colorant  for  all  food- 
contact  polymers.  This  action  is  in 
response  to  a  petition  filed  by  BASF 
Corp. 
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DATES:  Effective  January  25.  1996; 
written  objections  and  requests  for  a 
hearing  February  26.  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3081. 
SUPPLEMENTARY  INF0R»«ATK)N:  In  a  notice 
pubii!>nt;u  in  the  Federal  Register  of 
August  18.  1993  (58  FR  43898).  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4383)  had  been  filed  by  BASF 
Corp..  8  Campus  Dr..  Parsippany,  NJ 
07054.  The  petition  proposed  to  amend 
the  food  additive  regulations  in 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  to  provide  for  the  safe 
use  of  4.5.6.7-tetrachloro-2-[2-(4.5,6.7- 
tetrachloro-2.3-dihydro-1.3-dioxo-lH- 
inden-2-yl)-8-quinolinyll-lH-isoindole- 
l,3(2H)-dione  (C.l.  Figment  Yellow  138. 
CAS  Reg.  No.  30125-47^),  as  a  colorant 
for  all  food-contact  polymers. 

In  its  evaluation  of  the  safety  of  this 
additive.  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  minute  amounts  of 
carcinogenic  polychlorinated  dibenzo-p- 
dioxins  (PCDD's)  have  been  detected  as 
impurities  in  tetrachlorophthalic 
anhydride,  one  of  the  reactanls  used  to 
produce  the  additive  (C.  I.-Pigment 
Yellow  138).  Residual  amounts  of 
reactants  and  manufacturing  aids,  such 
as  PCDD's.  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additives  anticancer  or 
Delaney  clause  (section  409(c)(3)(A)  of 
the  act)  further  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 


by  man  or  animal.  Importantly, 
however,  the  E)elaney  clause  applies  to 
the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is.  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  proposed  use  of  the 
additive.  Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984). 

II.  Safety  of  Petitioned  Use  of  The 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  additive.  C.  I.  Pigment  Yellow 
138,  will  result  in  exposure  to  the 
additive  of  no  greater  than  1.8  parts  per 
billion  (ppb),  which  equates  to  an 
estimated  daily  intake  (EDI)  of  5.4 
micrograms  per  person  per  day  (^g/p/d) 
(Ref.  1).  The  agency  has  also  calculated 
the  EDI  of  the  migrating  impurities 
associated  with  the  colorant  under  the 
most  severe  conditions  of  the  colorant's 
intended  use  (phenol, 
tetrachlorophthalic  anhydride.  8- 
aminoquinaldine.  and  the 
monocondensation  product)  and  the 
probable  concentrations  of  these 
migrants  from  the  colorant's  use  in 
contact  with  food.  The  agency  estimated 
the  potential  daily  intakes  of  the  four 
impurities  to  be  13.  10.  5.4.  and  10 
nanograms/p/d.  respectively  (Ref.  1). 
The  additive  may  also  contain  small 
amounts  of  carcinogenic  impurities 
(PCDD's). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  resuh  in  such 
low  exposure  levels  (Ref.  2).  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  from 
acute  toxicity  studies  on  the  additive. 
No  adverse  effects  were  reported  in 
these  studies. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  risk  presented 
by  the  carcinogenic  chemicals  (PCDD's) 
that  may  be  present  as  impurities  in  the 
additive.  This  risk  evaluation  of  PCDD's 
has  two  aspects:  (1)  Assessment  of  the 
worst-case  exposure  to  the  impurities 
frt)m  the  proposed  use  of  the  additive; 
and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassays  to  the 
conditions  of  probable  exposure  to 
humans. 


A.  PCDDs 

FDA  has  estimated  the  worst-case 
exposure  to  PCDD's  from  the  petitioned 
use  of  the  additive  as  discussed  below. 
Because  little  is  known  about  the 
toxicity  of  PCDD's  except  2.3.7.8- 
tetrachlorodibenzo-p-dioxin  (TCDD).  the 
agency  utilized  the  toxicity  equivalency 
factor  (TEF)  method  (Ref.  3)  to  relate  the 
toxicity  of  the  PCDD's  in  terms  of  an 
equivalent  amount  of  toxicologically 
well  characterized  TCDD,  and  used  the 
TEF's  adopted  by  the  North  Atlantic 
Treaty  Organization  (Ref.  4)  (see  59  FR 
17384,  April  12, 1994).  Summing  the 
equivalent  EDI's  for  each  PCDD  present 
as  an  impurity  gives  the  total  exposure 
to  PCDD's  in  terms  of  a  total  equivalent 
EDI  for  TCDD  of  1.4  x  10  •♦  picogram 
(pg)/p/d  (Ref.  1). 

Using  data  from  <a  2-year  chronic 
toxicity  and  carcinogenicity  study  by 
Kociba  et  al.  (Ref.  5)  on  TCDD  fed  to 
rats,  the  agency  estimated  the  upper- 
bound  level  of  lifetime  human  risk  from 
exposure  to  TCDD  toxic  equivalents 
resulting  from  the  use  of  C.  I.  Pigment 
Yellow  138  as  a  food  contact  colorant 
for  polymers.  The  results  of  the  bioassay 
on  TCDD  showed  that  the  material  was 
carcinogenic  for  rats  under  the 
conditions  of  the  study  in  that  the  test 
material  caused  significantly  increased 
incidences  of  hepatocellular  carcinomas 
and  adenomas  as  well  as  squamous  cell 
carcinomas  of  the  lung,  hard  palate, 
nasal  turbinates,  and  tongue.  FDA 
further  concluded  that  given  the  paucity 
of  TCDD  bioassay  data,  the  Kociba  et  al. 
bioassay  provided  the  appropriate  basis 
on  which  to  calculate  an  estimate  of  the 
upper-bound  level  of  lifetime 
carcinogenesis  risk  from  exposure  to 
TCDD  toxic  equivalents  stemming  from 
the  use  of  the  subject  additive  (C.  I. 
Pigment  Yellow  138)  as  a  colorant  in 
food-contact  polymers. 

The  agency  used  a  linear-at-low-dose 
extrapolation  method  from  the  doses 
used  in  the  Kociba  et  al.  bioassay  and 
the  tumor  incidence  data  based  upon 
the  original  classification  of  tumors 
found  in  that  study  to  estimate  the 
upper-bound  risk  presented  by  the  very 
low  levels  of  TCDD  toxic  equivalents 
encountered  under  actual  conditions  of 
the  use  of  the  additive  as  colorant  in 
polymers.  This  procedure  is  not  likely 
to  underestimate  the  actual  risk  from 
very  low  doses  and  may  in  fact 
exaggerate  it  because  the  extrapolation 
models  used  are  designed  to  estimate 
the  maximum  risk  consistent  with  the 
data.  In  so  doing,  FDA  estimated  a 
carcinogenic  unit  risk  of  16  x  10-*  for  an 
intake  of  1  pg/kilogram  (kg)  body 
weight/d  of  TCDD  toxic  equivalents 
(Ref.  6). 
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As  noted,  the  carcinogenic  unit  risk. 
assessed  above  by  FDA  was  based  on 
the  original  tumor  incidence  data  from 
the  Kociba  bioassay  (Ref.  5).  Following 
FDA's  risk  as.sessment  discussed  above, 
however,  a  group  of  pathologists,  the 
Pathology  Working  Group  (PWG), 
reanalyzed  the  slides  of  the  liver  tumors 
observed  in  the  Kociba  bioassav  using 
the  National  Toxicology  Program  s  19b6 
classification  system  for  liver  tumors 
(Ref.  7).  FDA  has  reviewed  the  results  of 
this  reanalysis  and  agrees  with  the 
classification  of  the  tumors  made  by 
PWG.  Using  the  resuhs  of  this  revised 
reading  of  the  Kociba  study  slides,  FDA 
estimates  a  carcinogenic  unit  risk  of  9  x 
10-*  for  an  intake  of  1  pg  TCDD 
equivalents/kg  body  weight/d  (Ref,  8). 
Using  this  carcinogenic  unit  risk  and  an 
upper-bound  total  exposure  to  PCDDs 
present  in  the  additive  in  terms  of  a 
total  equivalent  EDI  for  TCDD  of  1.4  x 
lO-*  pg/p/d.  FDA  estimates  that  the 
upper-bound  limit  of  risk  of  cancer 
would  be  2.1  x  10  "  from  the  proposed 
use  of  the  subject  additive  (Ref.  9). 
Because  of  the  numerous  conservative 
assumptions  used  in  calculating  the 
exposure  estimate,  the  actual  lifetime 
averaged  individual  exposure  to  PCDD's 
is  expected  to  be  substantially  less  than 
the  worst-case  exposure,  and  therefore, 
the  calculated  upper-bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
PCDD's  would  result  from  the  proposed 
use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  PCDD's  as 
impurities  in  the  additive.  The  agency 
finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  low  levels  of  PCDD's  may  be 
expected  to  remain  as  impurities 
following  production  oi  the  additive, 
the  agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper-bound  limits  of 
lifetime  risk  from  exposure  to  these 
impurities,  even  under  worst-case 
assumptions,  are  very  low,  less  than  2.1 
in  100  billion  for  PCDD's. 

III.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  as  a  colorant  in  food-contact 
polymers  is  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have 
the  intended  technical  effect.  Therefore. 


§  178.3297  should  be  amended  as  set 

forth  below. 

in  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impac-t  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memoranda  from  the  Chemistry  Review 
Branch  (HFS-247)  to  the  Indirect  Additives 
Branch  (HFS-216)  concerning  FAP  3B4383— 
BASF  Corp. — exposure  to  the  food  additive 
and  its  component  (polychlorinated  dibenzo- 
p-dioxins.  PCDD's)  dated  January  21,  1994, 
April  19,  1994,  and  March  10,  1995. 

2.  Kokoski,  Q  ).,  "Reguiatorv-  Food 
Additive  Toxicology,"  in  Chemical  Safety 
Begulation  and  Compliance,  edited  by  F. 
Horaburger  and  J.  K.  Marquis.  S.  Karger.  New 
York.  pp.  24-33. 1985. 

3.  EPA  560/5-90-014.  Background 
Document  to  the  Integrated  Risk  Assessment 
for  Dioxins  and  Furans  from  Chlorine 
Bleaching  in  Pulp  and  Papermills,  pp.  3-13, 
July.  1990. 

4.  Pilot  Study  on  International  Information 
Exchange  on  Dioxins  and  Related 
Compounds,  Report  No.  178,  December, 
1988. 

5  Kociba.  R.  J.  et  al.,  "Results  of  a  Two 
Year  Chronic  Toxicity  and  Oncogenicity 
Study  of  2,3,7.8-Tetrachlorodibenzo-p-dioxin 
in  Rats,"  Toxicology  and  Applied 
Pharmacology.  46:279-303,  1978. 

6.  Report  of  the  Quantitative  Risk 
Assessment  Committee,  "Carcinogenic  Risk 
Assessment  for  Dioxins  and  Furans  in  Foods 
Contacting  Bleached  Paper  Products,"  April 
20.  1990. 


7.  "2.3,7.8-TetrachlorodibenzD-p-dioxJn  in 
Sprague-Dawley  Rats,"  Pathco,  Inc.  March 
13, 1990. 

8.  Report  of  the  Quantitative  Risk 
Assessment  Committee  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  FDA,  "Upper- 
Bound  Lifetime  Carcinogenic  Risk  From 
Exposure  to  Dioxin  Congeners  From  Foods 
Contacting  Paper  Products  With  Dioxin 
I^evels  Not  Exceeding  2  ppt,"  January  27. 
1993. 

9.  Memorandum.  Report  of  the 
Quantitative  Risk  Assessment  Conrmiittee  of 
the  Center  for  Food  Safety  and  Applied 
Nutrition.  FDA.  "Estimation  of  upper-twund 
lifetime  risk  from  polychlorinated  dibenzo-p- 
dioxins  in  C.  I.  Pigment  Yellow  138."  May 
24. 1994. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  26,  1996.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 
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Aiill»nty;  Sees.  201.402,409.  721  of  Ihe  alphabeticaily  adding  a  new  entry  under     §178.3297    Colorants  for  polymers. 

Federal  Food.  Drug,  and  Cosmetic  Act  (21  the  headings  "Substances' and  ..... 

U.S.C  321 .  342.  348.  379e).  "Umitations"  to  r«ad  as  follows:  u)  •  »  * 

2.  Section  178.3297  is  amended  in  ^  ' 

paragraph  (e)  in  the  table  by 


SobstancM 


Limitations 


4,5.6.7-Tetrachtofo-2-(2-<4.5,6.7-tetracNoro-2.3- 
dihydro-1  ,3-<Jk)xo-1  H-in(ten-2-yl)-3-qm'>olinyn-1  H- 
iso»ndole-i.3<2H)-dione  (C.  I.  Pigment  Yelow  138, 
CAS  Reg.  No.301 25-^7-4). 


For  use  only  at  levels  not  to  exceed  1  percent  by  weight  of  polymers.  The  finished  artl- 
ctes  are  to  contact  food  only  under  condrtions  of  use  C  through  H,  as  descnbed  in 
TaWe  2  of  §  1 76  1 70(c)  of  this  chapter;  provided  further  that  the  finished  articles  shall 
not  be  filled  at  temperatures  exceeding  158  °F  (70  "C). 


Dated:  lanuarv  17,  1996. 
WUliam  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
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0£Paq-VE^fT  OF  JUSTICE 

23  :  P  R  oart  49 

[AG  Order  No.  2005-9e] 

RIN  1105-AA37 

Use  and  Examination  of  Materials 
Submitted  Pursuant  to  the  Antitrust 
Civil  Process  Act 

agency:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  finalizes  changes 
made  by  an  interim  rule  pubiished-on 
August  25,  1995  at  60  FR  44276  to  a 
Department  of  Justice  regulation 
concerning  the  use  and  examination  of 
materials  submitted  pursuant  to  the 
Antitrust  Civil  Process  Act  ("AO'A"  or 
"Act").  The  interim  rule  added 
references  to  "answers  to 
interrogatories"  and  "transcripts  of  oral 
testimony"  as  types  of  material  subject 
to  the  provisions  of  the  ACPA  and  also 
added  references  to  "agents"  of  the 
Department  of  Justice  having  the 
authority  to  use  and  copy  such 
materials.  These  changes  were  necessary 
to  conform  the  language  of  the 
regulation  to  the  current  provisions  of 
the  Act.  The  interim  rule  also  made 
minor  changes  to  the  spelling  and 
capitalization  of  certain  words  used  in 
the  regulation  for  purposes  of 
conformity  with  the  Act  and  internal 
consistency. 

DATES:  This  Final  Rule  is  effective 
January  25.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Blumenthal.  Assistant  Chief. 


Legal  Policy  Section.  Antitrust  Division. 
Room  3121.  Main  Justice  Building,  10th 
&  Pennsylvania  Avenue  ^4W., 
Washington.  DC  20530;  telephone  (202) 
514-2513. 

SUPP1.EMENTARY  INFORMATION:  Congress 
enacted  the  ACPA.  Pub.  L  No.  87-664 
(codified  at  15  U.S.C.  1311-14.  as 
amended),  in  1962  to  provide  the 
Antitrust  Division  ("Division")  of  the 
Department  of  Justice  with  the  authority 
to  issue  civil  investigative  demands 
("CIDs"),  a  type  of  pre-complaint 
compulsory  process.  CIDs  enable  the 
Division  to  gather  information 
concerning  possible  civil  violations  of 
the  antitrust  laws  before  filing  lawsuits, 
which  often  permits  the  Department  of 
Justice  to  determine  that  no  antitrust 
violation  has  occurred  without  resort  to 
litigation.  Thus,  the  use  of  CIDs  will 
frequently  save  the  Department  of 
Justice,  the  parties  being  investigated, 
and  the  federal  court  system  time  and 
money  through  the  avoidance  of 
unnecessary  litigation  or  the 
streamlining  of  any  litigation  that  does 
resuh  from  an  investigation. 

The  QD  authority  provided  to  the 
Division  in  1962  was  relatively  narrow. 
The  only  type  of  information  that  the 
Division  could  acquire  by  CID  was 
documentary  material.  Without  the 
consent  of  the  person  who  produced 
such  material,  access  to  CID  information 
in  the  possession  of  the  Division  was 
generally  limited  to  officers,  members, 
or  employees  of  the  Department  of 
Justice. 

The  Division's  QD  authority  was 
expanded  by  the  Hart-St;ott-Rodino 
Antitrust  Improvements  Act  of  1976 
("HSR  Act"),  Pub.  L.  No.  94-135.  In 
addition  to  producing  documentary 
material,  CID  recipients  could  now  be 
required  to  answer  in  writing  written 
interrogatories  and  to  give  oral 
testimony.  In  the  Antitrust  Procedural 
Improvements  Act  of  1980  ("APIA"). 


Pub.  L.  No.  96-349,  Congress  clarified 
that  QD  information  in  the  possession 
of  the  Division  could  be  disclosed  to 
and  used  by  agents  of  the  Department  of 
Justice  (for  example,  expert  witnesses  or 
independent  contractors)  as  well  as  by 
officers  and  employees. 

The  ACPA  requires  the  Attorney 
General  to  promulgate  regulations 
setting  forth  the  manner  in  which  CID 
materials  in  the  possession  of  the 
Division  will  be  made  available  for 
official  use  by  the  Department  of  Justice, 
and  to  prescribe  the  terms  and 
conditions  under  which  such  materials 
may  be  examined  by  the  persons  who 
produced  them  to  the  Division.  The 
Attorney  Genera)  promulgated  28  CFR 
part  49  in  1963  to  comply  with  this 
requirement.  However,  this  regulation 
was  not  amended  to  reflect  the  changes 
to  the  Act  made  by  the  HSR  Act  in  1976 
or  the  APIA  in  1980.  The  purpose  of  this 
order  is  to  make  final  an  interim  rule 
published  on  August  25,  1995  at  60  FR 
44276,  which  amended  the  pre-existing 
regulation  to  conform  with  the  current 
provisions  of  the  ACPA. 

The  rule  now  being  finalized  differs 
from  the  pre-existing  regulation  in  two 
main  resf)ects.  First,  references  in  the 
pre-existing  regulation  to  the  use  and 
examination  of  documentary  material  in 
the  possession  of  the  Division  were 
expanded,  where  and  as  appropriate,  to 
also  refer  to  answers  to  interrogatories 
and  transcripts  of  oral  testimony  to  take 
into  account  the  additional  types  of 
information  that  can  be  acquired  under 
the  ACPA  as  amended  by  the  HSR  Act. 
Second,  references  to  the  use  and 
copying  of  CID  information  by  officers 
and  employees  of  the  Department  of 
Justice  were  expanded  to  also  include 
agents  of  the  Department  of  Justice  to 
reflect  the  change  to  the  Act  made  by 
the  APIA.  The  rule  now  being  finalized 
also  differs  from  the  pre-existing 
regulation  in  several  technical  respects. 
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Essentially,  the  capitalization  of  certain 
words  (Act,  custodian,  civil 
investigative  demand)  was  made 
consistent  throughout  the  regulation, 
and  the  term  "civil  investigation 
demand"  was  changed  to  "civil 
investigative  demand,"  which  is  the 
term  used  in  the  statute. 

The  above-mentioned  interim  rule 
included  a  60-day  public  comment 
period.  The  Department  received  no 
comments  before  the  comment  period 
expired  on  October  24,  1995.  The 
Department  has  determined  to  issue  the 
rule  in  final  form  without  revision  to  the 
interim  rule. 

Regulatory  Flexibility  Act 

The  Attorney  Cieneral,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Orderl2612   I 

This  regulation  will  not  have 
substantial  direct  effects  on  the  states. 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  §  1(b),  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  §  3(f).  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Accordingly,  the  interim  rule 
amending  28  CFR  part  49  that  was 
published  at  60  FR  44276  on  August  25, 
1995,  as  corrected  at  60  FR  61290  on 
November  29,  1995,  is  adopted  as  a  final 
rule  without  change. 

Dated:  lanuary  16.  1996.   I 

Jane'  Rh!iu 

Attornf)  i^eneral. 

FR  Doc  96-1091  Filed  1-24-96;  8:45  ami 


DEPARTMENT  OF  LABOR 

29  CFR  Part  215 

RIN  1294-AA14 

0^fice  of  Labor-Management 
Programs;  Guidelines,  Section  5333(b), 
Federal  Transit  Law 

AGENCY:  Office  of  Labor-Management 
Proj^rams,  Office  of  the  American 
\\ Orkjilace,  Labor. 
ACTION:  Confirmation  of  effective  date. 

SUMMARY:  The  Office  of  Labor- 
M.'!i;it;f>ment  Programs  published  a 
iK.t,;  >'   n  the  January  5,  1996  Federal 
Register  (61  FR  386)  deferring  the 
^  ffpf  live  date  of  implementation  of 
s;  luieiints  '{ir  the  employee  protection 
progra:!!  unaer  Title  49  U.S.C.,  Chapter 
53,  Section  5333(b)  of  the  Federal 
Transit  law.  Pursuant  to  the  January  5, 
notice,  the  original  effective  date, 
January  8,  1996.  was  extended  for  a 
period  equal  to  the  duration  of  the 
furlough  caused  by  the  partial 
government  shutdown  that  began  on 
December  16,  1995. 

This  (loi    nient  announces  and 
ronf.riiis  ihat  the  new  effective  date  of 
thn  yuideiines  will  be  January  29,  1996. 
rh;s  ,M  til  III  \\as  taken  because  the 
'►'npcrarv  .  iosing  of  government  offices 
and  the  furlough  of  Department  of  Labor 
(th'^  !)<'pnrtment)  employees  responsible 
tt  r   he  administration  of  this  program 
pre.  aided  *. he  Office  of  Labor- 
Ma:, agenien;  Programs  from 
undertaking  the  necessary  staff  training 
and  preparation  of  materials  and 
documents  to  allow  for  implementation 
t)f  the  guidelines. 

EFFECTIVE  DATE:  The  new  effective  date 
of  the  guidelines  is  January  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelley  Andrews,  Director,  Statutory 
Programs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N\V.,  Room 
N-5411.  Washington,  DC  20210,  (202) 
219-4473. 

SUPPLEMENTARY  INFORMATION: 

I.  Rationale 

Tiie  Olfue  of  Labor-Management 
FrniJrams.  Office  of  the  American 
'vV(    Kpiai  e,  hereby  confirms  that 
januarv  Z9,  1996  will  be  the  new 
effective  date  of  the  guidelines  for  the 
administration  of  the  transit  employee 
protef.tion  program  pursuant  to  Section 
5333(b)  of  the  Federal  Transit  law, 
commonlv  referred  to  as  "Section 
13(c)'.  (FR  Vol.  60.  No.  235.  pg.  62964, 
December  "   1995). 

II   Publication  in  Final 

The  Department  finds  good  causfj  that 
put)iii,  comment  on  the  confirmatian  of 


the  effective  date  of  these  guidelines  to 
be  impracticable  and  unnecessary 
because  the  Department  is  forced  to  take 
this  action  due  to  the  temporary  closing 
of  Federal  offices  and  the  furlough, 
caused  by  .the  partial  government 
shutdown,  affecting  the  Department 
employees  who  administer  this 
program.  5  U.S.C.  553(b)(B). 

List  of  Subjects  in  29  CFR  Part  215 

Grant  administration;  Grants — 
transportation;  Labor-management 
relations;  Labor  unions;  Mass 
transportation. 

Accordingly,  the  amendment  of  29 
CFR  Chapter  II  published  at  FR  Vol.  60, 
No.  235,  pg.  62964,  December  7,  1995, 
is  deferred  until  January  29,  1996. 

Signed  at  Washington,  DC  this  22nd  day  of 
January,  1996. 

Charles  L.  Smith. 

Deputy  Assistant  Secretary. 
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DEPARTMENT  OF  DEFENSE 
Corps  ot  Engineers 

33  CFR  Pa^  334 

S'-ca^   »-  e'   (^u  get  Sound,  Bremerton, 
WA,  Navat  Restricted  Areas 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Corps  is  adopting  as  a 
final  rule  without  modification,  an 
interim  final  rule  which  amends  the 
regulations  reestablishing  two  restricted 
areas  in  the  waters  of  Sinclair  Inlet 
adjacent  to  thePuget  Sound  Naval 
Shipyard  (PSNS),  Bremerton, 
Washington.  The  amendments  made  by 
the  interim  final  rule  are  essential  to 
safeguard  U.S.  Navy  vessels  and 
Government  facilities  from  sabotage  and 
other  subversive  acts,  accidents,  or  other 
incidents  of  a  similar  nature.  The 
promulgation  of  this  final  rule  is  also 
necessary  to  protect  vessels  and 
individuals  from  the  dangers  associated 
with  the  industrial  waterfront  facilities 
at  the  shipyard. 

DATES:  Effective  January  25. 1996. 
ADDRESSES:  HQUSACE,  CECW-OR, 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jonathan  Freedman,  Regulatory 
Branch.  Seattle  District  at  (206)  764- 
3495,  or  Mr.  Ralph  Eppard,  Regulatory 
Branch,  CECW-OR  at  (202)  761-1783. 
SUPK-BMCN'ABV  INFORMATION:  Pursuant 
i*^  .;;-.  o»»iiM>i  ,;»{•>  in  Section  7  of  tb? 
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Rivers  and  Harbors  Act  of  1917  {40  Stat. 
226:  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps 
pubhshed  an  interim  final  rule  in  the 
Federal  Register  amending  33  CFR 
334.1240.  on  August  21.  1995  (60  FR 
43378-43379).  effective  on  that  date. 
Public  comment  on  the  changes  to  the 
restricted  area  rules  was  invited  with 
the  comment  period  ending  on  October 
20.  1995.  The  Army  Corps  of  Engineers. 
Seattle  District  also  published  a  public 
notice  on  the  same  date  as  the  interim 
final  rule  with  a  concurrent  comment 
period.  The  public  notice  was  sent  to  all 
known  interested  parties,  including 
Federal  agencies.  State  agencies,  local 
governments,  affected  Indian  tribes,  and 
affected  individuals  on  the  Corps. 
Seattle  district  mailing  lists  fof  the 
central  and  southern  Puget  Sound, 
Washington  region.  Subsequent  to  the 
publication  of  the  interim  final  rule  and 
the  District  public  notice,  it  was  found 
that  an  omission  was  made  in  the 
interim  final  rule  and  on  November  24. 
1995.  a  correction  was  published  in  the 
Federal  Register  (60  FR  57934-57935). 
The  correction  clarified  that  Area 
number  2  is  for  the  exclusive  use  of  the 
U.S.  Navy  by  adding  the  words  "Area 
No.  2."  to  subparagraph  (a)(3)(ii). 

Comment  on  the  Interim  Final  Rule  and 
Responses 

Sixteen  comments  were  received  in 
res{>onse  to  the  interim  final  rule.  This 
number  also  includes  the  comments 
received  in  response  to  the  local  public 
notice  published  by  the  Seattle  District. 
The  commentors  included  the 
Suquamish  Tribe,  environmental  > 
organizations,  and  individuals.  The 
comments  received  are  addressed 
below: 

Comment:  Restricted  Area  No.  2 
should  not  be  exclusive  and  shouldn't 
be  expanded  to  accommodate  Mooring 
Area  "A".  This  change  to  the  restricted 
area  is  also  inconsistent  with  the  SEPA 
checklist  regarding  Mooring  Area  A 
filed  with  the  City  of  Bremerton  in 
October,  1993  (Suquamish  Tribe). 

Navy's  Response:  The  Tribe's 
objection  is  based  on  the  belief  that  the 
exclusivity  of  the  restricted  area 
conflicts  with  their  tribal  treaty  rights 
pertaining  to  usual  and  accustomed 
fishing  grounds.  Such  treaty  rights  are 
not  absolute.  The  Navy  believes  that  its 
need  to  maintain  security  in  the 
restricted  area  is  more  compelling  than 
the  minimal  impact  this  restriction  may 
have  on  the  interests  of  the  Suquamish 
Tribe  in  gathering  fish  m  that  small  part 
of  their  fishing  area.  Regarding  the 
Tribe's  objection  to  the  expansion  of  the 
restricted  area,  the  objection  appears 


based  on  an  assertion  that  it  is 
unnecessary.  That  is,  there  already 
exists  the  requisite  100  yards  of  space 
between  the  end  of  Mooring  Area  "A" 
and  the  boundary  of  the  restricted  zone. 
The  Tribe  is  incorrect.  The  adjustments 
to  the  restricted  area  are  required  to 
maintain  the  100  yards  of  space.  With 
regard  to  inconsistencies  with  the 
October  1993  SEPA  checklist,  the  Navy 
stated  that  it  had  no  further  plans  for 
expansion  of  Mooring  facilities  at 
Bremerton.  The  Navy  made  no  mention 
of  a  security  zone  or  restricted  area. 

District  Engineer's  position:  The 
Suquamish  Tribe  has  provided  no 
evidence  of  treaty  fishing  in  the 
proposed  restricted  area.  Further,  the 
proposed  rule  does  allow  for  exceptions 
with  the  Naval  Base  Seattle 
Commander's  approval.  Therefore,  the 
proposed  restricted  area  is  not  believed 
to  conflict  with  tribal  treaty  rights.  The 
proposed  adjustment  of  the  existing 
restricted  area  to  accommodate  the 
expansion  of  Mooring  Area  "A"  is  a 
minuscule  geographical  change  over 
present  conditions.  The  proposed 
adjustment  does  not  include  any 
alteration  of  Navy  operations  that  affects 
the  present  exclusivity  of  the  restricted 
area.  This  proposed  adjustment  does  not 
constitute  a  substantive  change  to 
existing  conditions.  Regarding  the 
question  of  need  for  the  geographic 
adjustment  to  accommodate  the 
extension  of  Mooring  Area  "A",  the 
District  Engineer  has  found  that  the 
proposed  adjustment  to  the  restricted 
area  acknowledges  this  extension  and 
the  need  to  provide  a  100-yard  buffer  by 
adjusting  the  boundary  of  the  restricted 
area  accordingly.  Regarding  the  alleged 
inconsistency  between  this  proposal 
and  the  referenced  1993  SEPA  checklist, 
this  checklist  did  not  and  could  not 
discuss  any  expansion  of  the  existing 
restricted  area.  Expansion  of  the 
restricted  area  can  only  be  proposed  by 
the  Navy  and  the  Corps  of  Engineers 
through  public  notice  and 
advertisement  in  the  Federal  Register. 
The  SEPA  checklist  stated  that  the  Navy 
had  no  plans  for  additions  to  Mooring 
Areas  at  PSNS.  This  proposal  represents 
no  inconsistency  with  this  or  any  other 
previous  environmental  document. 

Comment:  Why  are  exemptions 
granted  to  Washington  State  Ferries  and 
Horluck  Transportation  Company  for 
unintentional  entry  into  the  restricted 
area  when  docking  at  the  adjacent 
Bremerton  terminal?  If  an  exception  is 
made  for  one  mode  of  transportation, 
why  can't  an  exception  be  made  for 
another,  associated  with  independent 
citizen  monitoring  (Union  River  Basin 
Protection  Association:  the  Suquamish 
Tribe). 


Navy  Response:  Occasionally  ferries 
enter  Restricted  Area  2  due  to  wind  or 
tidal  conditions,  especially  if  there  are 
docking  delays  at  the  terminal.  The 
PSNS  maintains  direct  contact  with  the 
State  ferry  operations  office  and  can 
quickly  determine  why  a  ferry  has 
drifted  into  the  restricted  area.  PSNS 
makes  an  exception  for  the  ferries 
because  they  are  large  and  easy  to 
observe.  They  do  not  approach  Navy 
ships,  disrupt  shipyard  operations, 
endanger  Navy  facilities  or  individuals, 
or  provide  cover  for  individuals  who 
might  want  to  engage  in  sabotage  or 
espionage. 

District  Engineer's  position:  The 
previous  restricted  area  regulation 
allowed  for  entrance  into  the  area  with 
approval  by  the  Commander,  Naval  Base 
Seattle,  or  his/her  authorized 
representative,  as  does  this  final  rule.  To 
restrict  entry  by  the  State  ferries  would 
arbitrarily  hinder  an  essential  public 
service.  An  independent  citizen,  in 
accordance  with  this  final  rule,  would 
be  able  to  request  access  to  the  restricted 
area  from  the  Navy. 

Comment:  The  ban  on  public  access 
prevents  the  collection  of  information 
from  the  restricted  area  and  infringes  on 
the  rights  of  the  public  to  free  speech 
and  right  to  travel  (Government 
Accountability  Project;  SEARCH). 

Navy's  Response :There  is  no 
constitutional  right  for  a  citizen  to  enter 
the  restricted  area.  The  Navy  is  unaware 
of  the  authority  that  supports  the 
assertion  that  this  rule  would  affect  a 
citizen's  exercise  of  free  speech.  There 
is  no  constitutionally  protected  right  to 
gather  information.  "The  Supreme  Court 
has  stated  that  "the  right  of  free  speech 
does  not  carry  with  it  the  unrestrained 
right  to  gather  information".  There  is 
also  no  constitutional  "right  to  travel" 
in  the  sense  of  unrestricted  right  to  go 
wherever  one  wants.  The  Supreme 
Court  has  upheld  restrictions  on  entry  to 
military  installations  where  compelling 
considerations  of  national  security  and 
public  safety  are  at  stake. 

District  Engineer's  position:  I  concur 
with  the  Navy  that  there  is  a  compelling 
interest  in- safety  and  security  in 
Restricted  Area  No.  2.  Therefore,  it 
follows  that  the  restricted  area  does  not 
violate  ones  constitutional  right  to 
travel.  The  Constitution  allows  for 
regulation  of  navigation,  as  does  33 
U.S.C.  1.  With  respect  to  the  right  to  free 
speech,  this  restricted  area  can  be 
likened  to  a  Coast  Guard  security  zone. 
It  has  been  held  that  such  security  zones 
are  part  of  military  installations,  and 
military  installations  are  not  considered 
a  public  forum.  The  District  Engineer 
finds  that  this  amendment  does  not 
constitute  a  violation  of  constitutionally 
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protected  right  to  free  speech.  With 
respect  to  the  restriction  on  gathering 
information  that  this  amendment  may 
cause  to  the  public,  there  is  no  protected 
right.  Furthermore,  the  restricted  area  is 
justified  in  light  of  the  safety  and 
security  concerns. 

Comment:  Several  commentors 
(Union  River  Protection  Association: 
People  for  Puget  Sound;  Government 
Accountability  Project:  International 
Marine  Association  Protecting  Aquatic 
Life;  SEARCH)  stated  that  the  Navy 
could  allow  independent  environmental 
monitoring  of  the  restricted  area,  or 
permit  independent  monitors  to 
accompany  Federal  and  State  regulators 
who  collect  samples  without  risking 
national  security.  Present  monitoring  by 
government  agencies  do  not  pose  a 
threat  to  national  security  or  to  the 
safety  of  those  person(s)  performing  the 
monitoring. 

Navy's  Response:  Security  and  safety 
concerns  require  the  PSNS  to  limit 
access  to  Restricted  Area  No.  2.  The 
Navy  does  provide  escorts  for  agencies 
who  conduct  monitoring,  but  has 
chosen  not  to  provide  escorts  for  private 
citizens  for  the  following  reasons: 

(1)  The  Navy  can  be  held  liable  for 
any  injury  to  a  private  individual,  even 
if  accompanied  by  an  escort.  This  risk 
naturally  increases  when  Scuba  diving 
is  involved; 

(2)  Providing  safety  and  security 
escorts  for  private  individuals  would 
place  an  undue  burden  on  Navy  staff 
and  resources: 

(3)  Outside  agencies  presently 
perform  independent  monitoring; 

(4)  The  Navy  is  not  legally  required  to 
expend  public  funds  to  accommodate 
private  citizens'  desires  to  enter  the 
restricted  area. 

District  Engineer's  position:  With  the 
proposed  update  to  the  restricted  area, 
the  wording  still  allows  access  to  the 
area  if  granted  by  the  Commander, 
Naval  Base  Seattle.  The  wording  to  this 
restricted  area  has  never  absolutely 
prohibited  access  by  citizens  for 
monitoring  or  any  other  purpose.  Under 
this  revision  to  the  restricted  area,  the 
Navy  has  not  changed  this  portion  of  the 
wording.  The  Navy  still  has  discretion 
to  permit  or  deny  access  to  PSNS 
restricted  areas,  requiring  that  those 
wishing  to  gain  access  must  first  be 
granted  permission  from  the  Base 
Commander.  This  wording  is  fair  and 
appropriate.  The  objections  raised 
during  pubUc  comment  periods  are  a 
matter  that  the  Navy  must  handle 
directly  with  objecting  parties. 

Comment:  The  proposed  rule  should 
include  standards  that  would  be  used  to 
evaluate  requests  for  access.  The  Navy 
provides  no  information  on  what 


circumstances  would  enable  one  to 
enter  the  waters.  The  lack  of  standards 
violates  the  Administrative  Procedure 
Act  and  impacts  freedom  of  speech 
(Government  Accountability  Project; 
Seattle  Chapter,  NOW:  People  for  Puget 
Sound;  SE.\RCH). 

Navy's  Response:  Restricted  Area  No. 
2  is  for  the  exclusive  use  of  the  Navy 
and  is  considered  part  of  the  PSNS 
military  installation.  Based  on  concerns 
for  security  and  safety,  the  Navy  does 
not  intend  to  open  this  area  to  the 
general  public.  Government  Agencies, 
in  the  legitimate  exercise  of  their 
authority,  have  been  and  will  continue 
to  be  granted  access  to  the  restricted 
area,  when  access  is  determined  to  be 
safe  and  consistent  with  national 
security  standards.  Requests  by 
Agencies  such  as  the  U.S.  Coast  Guard, 
the  Environmental  Protection  Agency 
and  the  Washington  State  Departments 
of  Ecology  and  Health  have  been 
routinely  granted. 

District  Engineer's  Response:  See 
response  to  comment  above.  Decisions 
regarding  the  granting  of  permission  for 
public  access  to  PSNS  are  a  matter  for 
the  Navy  to  determine. 

Comment:  Independent  testing  and 
verification  of  the  Navy's  testing 
program  should  continue  and  civilian 
access  should  be  allowed  for  monitoring 
environmental  contaminants  (Union 
River  Basin  Protection  Association; 
Government  Accountability  Project; 
Seattle  Chapter,  NOW;  International 
Marine  Association  Protecting  Aquatic 
Life:  Western  Environmental  Law 
Center;  John  S.  Mulvey;  People  for  Puget 
Sound). 

Navy's  Response:  Independent 
monitoring  has  been  conducted  by  the 
Washington  State  Department  of  Health, 
the  Environmental  Protection  Agency. 
and  joint  monitoring  has  been 
conducted  by  the  Navy  with  both  of 
these  agencies. 

District  Engineer's  Position: 
Operations  at  PSNS  must  be  in 
compliance  with  all  applicable 
environmental  laws  and  regulations, 
regardless  of  the  disposition  of  the 
restricted  area,  or  any  changes  to 
wording  for  Restricted  Area  No.  2, 
Si;u:lair  Inlet.  These  changes  to  the 
wording  in  the  restricted  area 
regulations  will  have  not  effect  on  the 
continuation  of  environmental 
monitoring  at  PSNS. 

Comment:  The  Navy's  request  may  be 
motivated  by  a  desire  to  limit  pubUc 
knowledge  about  sediment  and  water 
column  contamination  from  nuclear 
programs  (Union  River  Basin  Protection 
Association;  Seattle  chapter,  NOW; 
International  Marine  Association 
Protecting  Aquatic  Life;  Western 


Environmental  Law  Center;  John 
Mulvey;  People  for  Puget  Sound; 
SEARCH). 

Navy's  Response:  The  Navy  has  made 
environmental  monitoring  information 
available  to  the  public  and  invited 
independent  monitoring  by  State  and 
Federal  agencies.  The  Navy's 
information  relating  to  its  Nuclear 
Propulsion  Program  and  radioactivity 
has  been  reliable  and  technically  sound. 

District  Engineer's  position:  (see 
district  engineer's  position  for  previous 
response) 

Comment:  Limited  monitoring  by 
SEARCH  has  found  levels  of 
radioactivity,  specifically  of  Cadmium- 
109  and  Iodine-131,  in  marine  life  in 
Restricted  Area  No.  2.  The  levels  far 
exceed  allowable  safety  standards,  and 
far  exceed  levels  acknowledged  by  the 
Navy. 

Navy's  Response:  The  Navy's 
response  to  the  assertions  of  elevated 
levels  of  Cadmium  and  Iodine  was  to 
complete  a  thorough  evaluation  which 
included  independent  review  by 
credible  non-Navy  organizations 
(Washington  State  Department  of 
Health;  Environmental  Protection 
Agency).  A  sampling  and  analysis  plan 
was  developed  based  on  SEARCH'S 
information.  A  report  publishing  the 
findings  concluded  that  no  Cadmium- 
109  was  detected.  Low  levels  of  Iodine- 
131  were  found  in  subsequent  sampling. 
It  is  believed  that  the  source  may  be  the 
Bremerton  wastewater  treatment  plant. 
Sewage  systems  commonly  discharge 
low  levels  of  Iodine  from  medical 
diagnosis  and  treatment.  There  is  no 
indication  that  the  PSNS  is  the  source 
of  Iodine-131.  The  presence  of 
radioactive  Iodine-131  is  not  near  levels 
to  be  of  concern  as  a  hazard  to  public 
health  or  the  environment. 

District  Engineer's  position:  Again, 
operations  at  PSNS  must  be  in 
compliance  with  all  applicable 
environmental  laws  and  regulations, 
regardless  of  the  disposition  of  the 
restricted  area.  The  changes  to  the 
wording  in  these  regulations  will  have 
no  effect  on  the  continuation  of 
environmental  monitoring  at  PSNS. 

Agency  Decision  to  Adopt  the 
Amendments 

The  Corps  has  determined  that 
implementation  of  final  rulemaking  for 
Restricted  Area  No.  1  and  No.  2,  is  not 
contrary  to  the  general  public  interest. 

Copies  of  the  comments  are  available 
for  inspection  at  the  Seattle  District 
Office  located  at  4735  East  Marginal 
Way  South,  Seattle.  Washington,  98134. 
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Economic  Assessment  and  Certification 

This  final  rule  is  issued  with  respect 
to  a  military  function  of  the  Defense 
Etepartment  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 
These  final  rules  have  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354),  which  requires  the 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  has 
determined  that  the  economic  impact  of 
the  changes  to  the  restricted  area  will 
have  practically  no  impact  on  the 
public,  no  anticipated  navigational 
hazard  or  interference  with  existing 
waterway  traffic  and  accordingly,  no 
significant  economic  impact  on  small 
entities. 

National  Environmental  Policy  Act 
Certification 

An  environmental  assessment  has 
been  prepared  which  concludes  that  the 
proposed  action  will  not  have  a 
significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  Copies  of  the  environmental 
assessment  may  be  reviewed  at  the 
Seattle  District  Office  located  at  4735 
East  Marginal  Way  South,  Seattle, 
Washington,  98134. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  is  adopting  without  change,  the 
amendments  to  Part  334  of  Title  33,' 
published  as  an  interim  final  rule  on 
August  21,  1995,  at  60  FR  43378  and 
corrected  on  November  24,  1995  at  60 
ra  57934. 

Dated:  January  23,  1996. 

Approved: 
Stanley  G.  Genega, 

Major  General.  USA.  Director  of  Civil  Works. 
jFR  Doc.  96-1337  Filed  1-23-96;  11:44  ami 

ULUNC  COOC  3710-«2-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

PP  3E423(VR2189;  FRL-4987-5] 

RIN  2070-AB78 

Jojotia  Oil;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  jojoba  oil  in  or  on  all  raw 
agricultural  commodities  when  applied 
at  not  more  than  1.0%  of  the  final  spray 
as  an  insecticide  or  as  a  pesticide  spray 
tank  adjuvant  in  accordance  with  good 
agricultural  practices.  Amvac  Chemical 
Corp.  submitted  a  petition  pursuant  to 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  requesting  the  regulation 
to  establish  an  e.xemption  from  the 
requirement  of  a  tolerance. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  25,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  bv  the 
document  control  number.  [PP  3E4230/ 
R21891,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  for\varded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  |PP  3E4230/R2189J. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Michael  L.  Mendelsohn, 
Regulatory  Action  Leader,  Biopesticides 
and  Pollution  Prevention  Division 


(7501 W),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
5th  Floor.  2800  Crystal  Drive.  North 
Tower.  Arlington,  VA  22202.  (703)-308- 
8715;  e-mail: 

mendelsohn.michael@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION;  In  the 
Federal  Register  of  Ck:tober  25,  1995  (60 
FR  54637),  EPA  issued  a  proposed  rule 
that  gave  notice  that  Amvac  Chemical 
Corp.,  2110  Davie  Ave.,  City  of 
Commerce,  CA  90040,  had  submitted 
pesticide  petition  (PP)  3E4230  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the 
FFDCA.  21  U.S.C.  346a(e).  amend  40 
CFR  part  180  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  simmondsia  liquid  wax 
(jojoba  oil)  and  the  product  Detur  for 
use  as  an  inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest.  Subsequent  to  its  petition. 
Amvac  informed  EPA  that  it  had 
transferred  all  Detur  assets  to  Imperial 
Jojoba  Oils  of  El  Centro.  CA.  EPA  has. 
of  its  own  initiative,  expanded  the 
original  petition  to  include  pesticidal 
uses  of  jojoba  oil  in  this  proposed 
exemption  from  the  requirement  of  a 
tolerance. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issuers)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
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and  a  summary  ol  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  vnW  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PP 
3E4230/R21891  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  PesUcide  Programs, 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  3E4230/R21891, 
may  be  submitted  to  the  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.  SW., 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),"the  Agency  must 


determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  januan,'  16. 1996. 
Daniel  M.  Barolo, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1160,  to  read  as  follows: 


§  180.1160    Jojoba  oil;  exemption  from  tt>e 
requirement  of  a  tolerance. 

The  insecticide  and  spray  tank 
adjuvant  jojoba  oil  is  exempted  from  the 
requirement  of  p  tolerance  in  or  on  all 
raw  agricultural  commodities  when 
applied  at  the  rate  of  1.0%  or  less  of  the 
final  spray  in  accordance  with  good 
agricultural  practices,  provided  the 
jojoba  oil  does  not  contain  simmondsin, 
simmondsin-2-ferulate,  and  related 
conjugated  organonitriles  including 
demethyl  simmondsin  and 
didemethylsimmondsin. 

IFR  Doc.  96-1211  Filed  1-24-96;  8:45  ami 

BILUNQ  CODE  65«0-50-F 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-20 
(FPMR  Amendment  D-94] 
RIN  309O-AF90 

Tobacco  Vending 

AOENCY:  General  Services 
Administration. 
ACTION:  Final  rule. 

SUMMARY:  General  Services 
Administration's  Appropriations  Act, 
Public  Law  104-52,  Section  636, 
referred  to  as  the  "Prohibition  of 
Cigarette  Sales  to  Minors  in  Federal 
Buildings  and  Land  Act,"  requires  the 
Administrator  of  General  Services  to 
promulgate  regulations  that  prohibit  the 
sale  of  tobacco  products  in  vending 
machines  and  the  distribution  of  free 
samples  of  tobacco  products  in 
Government-owned  and  leased  space 
under  the  custody  and  control  of  the 
GSA.  GSA  intends  to  have  tobacco- 
product  vending  machines  removed 
from  Government  property. 
EFFECTIVE  DATE:  January  25,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dan  Shipley,  (202)  501-1968. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866. 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  do  not 
impose  record  keeping  or  information 
collection  requirements,  or  collections 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under 
U.S.C.  3501,  et  seq.  This  rule  is  not 
required  to  be  published  in  the  Federal 
Register  for  notice  and  comment. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply. 
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List  of  Subjects  in  41  CFR  ran  lui-^u 

Concessions,  Federal  buildings  and 
facilities.  Government  property 
management. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Fart  101-20  is 
amended  as  follows: 

PART  101-20— MANAGEMEhfT  OF 
BUILDINGS  AND  GROUNDS 

1  The  authority  citation  for  Part  101- 
20  continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390  (40 
U.S.C.  486(c) 

Subpart  101-20.2— Vending  Facility 
Program  for  Blind  Persons 

2.  Section  101-20.109  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§101-20.109    Concessions. 

•  *         •         •         « 

(d)  Public  Law  104-52.  Section  636. 
prohibits  the  sale  of  tobacco  products  in 
vending  machines  in  Government- 
owned  and  leased  space  under  the 
custody  and  control  of  GSA.  The 
Administrator  of  GSA  or  the  head  of  an 
Agency  may  designate  areas  not  subject 
to  the  prohibition,  if  the  area  prohibits 
minors  and  reports  are  made  to  the 
appropriate  committees  of  Congress. 

2.  Section  101-20.204  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§101-20.204    Tefms  of  permit 

•  •         •         •         • 

(c)  •  •   • 

(3)  Articles  sold  at  vending  facilities 
operated  by  blind  licensees  may  consist 
of  newspapers,  periodicals, 
publications,  confections,  tobacco 
products,  foods,  beverages,  chances  for 
any  lottery  authorized  by  State  law  and 
conducted  by  an  agency  of  a  State 
within  such  State,  and  other  articles  or 
services  as  are  determined  by  the  State 
licensing  agency,  in  consultation  with 
GSA  to  be  suitable  for  a  particular 
location.  Such  articles  and  services  may 
be  dispensed  automatically  or  manually 
and  may  be  prepared  on  or  off  the 
premises.  Public  Law  104-52.  Section 
636,  prohibits  the  sale  of  tobacco 
products  in  vending  machines  in 
Government-owned  and  leased  space 
under  the  custody  and  control  of  GSA. 

3.  Section  101-20.309  is  revised  to 
read  as  follows: 

§101-20.309     Posting  and  distributing 
materiats. 

(a)  Public  Law  104-52,  Section  636, 
prohibits  the  distribution  of  free 
samples  of  tobacco  products  in  or 
around  Federal  buildings. 


(b)  Posuiig  ur  affixing  niatunalb.  t.uch 
as  pamphlets,  handbills,  or  flyers,  on 
.  bulletin  boards  or  elsewhere  on  GSA- 
controlled  property  is  prohibited,  except 
as  authorized  in  §  101-20.308  or  when 
these  displays  are  conducted  as  part  of 
authorized  Government  activities. 
Distribution  of  materials,  such  as 
pamphlets,  handbills,  or  flyers  is 
prohibited,  except  in  the  public  areas  of 
the  property  as  defined  in  §  101- 
20.003(z),  unless  conducted  as  part  of 
authorized  Government  activities.  Any 
person  or  organization  proposing  to 
distribute  materials  in  a  public  area 
under  this  section  shall  Hrst  obtain  a 
permit  from  the  building  manager  under 
Subpart  101-20.4  and  shall  conduct 
distribution  in  accordance  with  the 
provisions  of  Subpart  101-20.4.  Failure 
to  comply  with  those  provisions  is  a 
violation  of  these  regulations. 

Dated:  January  5.  1996 
Roger  W.  Johnson. 
Administrator  of  General  Services. 
(FR  Doc  96-1088  Filed  1-24-96;  8:45  am] 

BU.UNO  COOC  M20-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 
RIN  0991-AA69 

Medicare  and  State  Health  Care 
Programs:  Fraud  and  Abuse;  Safe 
Hart>ors  for  Protecting  Health  Plans 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  section  14 
of  the  Medicare  and  Medicaid  Patient 
and  Program  Protection  Act  of  1987,  this 
final  rule  sets  forth  various  standards 
and  guidelines  for  safe  harbor 
provisions  designed  to  protect  certain 
health  care  plans,  such  as  health 
maintenance  organizations  and 
preferred  provider  organizations,  under 
the  Medicare  and  Stale  health  care 
programs"  anti-kickback  statute.  These 
safe  harbor  provisions  were  originally 
published  in  the  Federal  Register  on 
November  5.  1992  in  interim  final  form. 
In  response  to  the  various  public 
comments  received,  this  final  rule 
revises  and  clarifies  various  aspects  of 
that  earlier  rulemaking. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
lanuary  25.  199R. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Grabel  or  Tom  Hoffman,  Office  of 
the  (ieneral  Counsel.  (202)  619-0335 


Joel  Schaer.  Office  of  Inspector  General, 
(202)  619-3270. 

Please  send  comments  regarding  the 
paperwork  reduction  and  information 
collection  requirements  discussed  in 
section  IV.B.  of  this  preamble  in  writing 
to:  Joel  Schaer,  Regulations  Officer, 
Office  of  Inspector  General,  Room  5550 
Cohen  Building,  330  Independence 
Avenue  SW.,  Washington,  D.C.  20201. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  5,  1992,  we  published 
an  interim  final  rule  with  comment 
period  establishing  two  new  safe 
harbors,  and  amending  one  existing  safe 
harbor,  to  provide  protection  for  certain 
health  care  plans,  such  as  health 
maintenance  organizations  (HMOs)  and 
preferred  provider  organizations  (PPOs) 
(57  FR  52723).  The  first  new  safe  harbor 
provision,  set  forth  in  §  1001.952(1), 
protects  certain  incentives  to  enrollees 
(including  waiver  of  coinsurance  and 
deductible  amounts)  paid  by  health  care 
plans.  The  second  new  provision,  set 
forth  in  §  1001.952(m),  protects  certain 
negotiated  price  reduction  agreements 
between  health  care  plans  and  contract 
health  care  providers.  In  addition,  the 
existing  safe  harbor  addressing  the 
waiver  of  beneficiary  coinsurance  and 
deductible  amounts,  codified  in 
§  1001.952{k),  was  amended  to  protect 
certain  agreements  entered  into  between 
hospitals  and  Medicare  SELECT 
insurers. 

These  safe  harbors  set  forth  various 
standards  and  guidelines  that,  if  met, 
allow  specific  business  arrangements 
and  payment  practices  of  certain  health 
care  plans  not  to  be  treated  as  criminal 
offenses  under  section  1128B(b)  of  the 
Social  Security  Act  (the  Act)  and  noHo 
serve  as  a  basis  for  a  program  exclusion 
under  section  1128(b)(7)  of  the  Act.  As 
with  the  other  safe  harbor  provisions 
codified  in  §1001.952  of  the 
regulations,  these  new  safe  harbors 
placed  no  affirmative  obligation  on  any 
individual  or  entity. 

Although  the  regulations  were  issued 
in  final  form  and  became  effective  on 
their  date  of  publication,  we  indicated 
in  the  preamble  of  that  November  5, 

1992  document  that  we  were  allowing  a 
60-day  public  comment  period  during 
which  time  interested  parties  could 
submit  comments  and  concerns 
regarding  these  safe  harbors.  An 
additional  60-day  extension  to  the 
public  comment  period  was  published 
in  the  Federal  Register  on  January  7. 

1993  (58  FR  2989). 
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n.  Summary  ot  the  interim  rin.d  RuU- 

A.  Section  l0O1.952(l)—Ini  ua^t'O 
Coverage,  Reduced  Cost-Shaiing 
Amounts,  or  Reduced  Premium 
Amounts  Offered  by  Health  Plan 

As  indicated  above,  a  new  safe  harbor, 
set  forth  in  §  1001.952(1),  was  created  to 
protect  certain  incentives  to  enrollees 
(including  increased  benefits  and 
waiver  of  deductible  and  coinsurance 
amounts)  offered  by  health  plans.  This 
safe  harbor  contained  two  parts 
designed  to  protect  incentives  offered  by 
health  care  plans  under  contract  with 
the  Health  Care  Financing 
Administration  (HCFA)  or  a  State  health 
care  program. 

The  first  part  of  this  safe  harbor 
protected  risk-based  health  plans,  like 
HMOs,  competitive  medical  plans 
(CMPs)  and  prepaid  health  plans 
(PHPs),  under  contract  with  HCFA  or  a 
State  health  care  program:  and  operating 
(i)  in  accordance  with  section  1876(g)  or 
1903(m)  of  the  Act,  (ii)  under  a  Federal 
statutory  demonstration  authority,  or 
(iii)  under  other  Federal  statutory  or 
regulatory  authority.  Under  this  part, 
the  only  standard  for  such  health  plans 
was  that  the  health  care  plan  could  not 
discriminate  in  the  offering  of  these 
incentives,  but  must  offer  the  same 
incentives  to  all  enrollees  unless 
otherwise  specifically  apprtjved  by 
HCFA  or  a  State  health  care  program. 

The  second  part  of  this  safe  harbor 
protected  incentives  offered  to  enrollees 
by  HMOs,  CMPs,  PHPs  and  health  care 
prepaid  plans  (HCPPs)  that  are  under 
contract  with  HCFA  or  a  State  health 
care  program,  and  that  are  paid  on  a 
reasonable  cost  or  similar  basis.  For 
these  plans  to  be  under  the  safe  harbor, 
two  standards  had  to  be  met — (1)  the 
same  incentives  must  be  offered  to  all 
enrollees  for  all  covered  services,  and 
(2)  the  health  plan  may  not  claim  the 
cost  of  these  incentives  as  bad  debts  or 
otherwise  .shift  the  burden  of  these 
incentives  onto  Medicare,  the  State 
health  care  programs,  other  payers  or 
individuals. 

B.  Section  1001. 952(m)— Price 
Reductions  Offered  to  Health  Plans 

The  safe  harbor  in  §  1001.952(m)  was 
created  to  protect  certain  negotiated 
price  reduction  agreements  between 
health  care  plans  and  contract  health 
care  providers,  and  was  set  forth  in 
three  parts.  The  first  two  parts  were 
designed  to  protect  risk-based  and  cost- 
reimbursed  health  care  plans  that 
operate  in  accordance  with  a  contract  or 
agreement  with  HCFA  or  a  State  health 
care  program;  the  third  part  established 
additional  standards  to  protect  health 
plans  that  do  not  have  contracts  or 


agreements  with  HCFA  or  State  health 
care  programs.  In  order  to  comply  with 
this  price  reduction  safe  harbor,  three 
fundamental  prerequisites  were  to  be 
met  in  all  cases — (1)  the  protected 
remuneration  was  the  contract  health 
care  provider's  reduction  of  its  usual 
charges  for  the  services;  (2)  the  terms  of 
the  agreement  between  the  parties  must 
be  in  writing;  and  (3)  the  agreement 
must  be  for  the  sole  purpose  of  having 
the  contract  health  care  provider  furnish 
enrollees  items  or  services  that  are 
covered  by  the  health  plan.  Medicare  or 
the  State  health  care  program. 

The  first  part  of  this  safe  harbor 
(§  1001.952(m)(l)(i))  protected  risk- 
based  HMOs,  CMPs  and  PHPs  under 
contract  with  HCFA  or  a  State  health 
care  program;  and  operating  (i)  in 
accordance  with  section  1876(g)  or 
1903(m)  of  the  Act,  (ii)  under  a  Federal 
demonstration  authority,  or  (iii)  under 
other  Federal  statutory  or  regulatory 
authority.  In  addition  to  the  three 
prerequisites  mentioned  above,  in  order 
to  be  covered  under  the  safe  harbor  risk- 
based  contract  health  plans  under  this 
part  could  not  separately  bill  Medicare, 
Medicaid  or  another  State  health  care 
program  for  items  and  services 
furnished  under  the  agreement  with  the 
health  plan  (except  as  specifically 
authorized  by  HCFA  or  the  State  health 
care  program),  and  could  not  otherwise 
shift  the  burden  of  the  agreement  onto 
Medicare.  Medicaid,  other  payers  or 
individuals. 

The  second  part  (§  1001.952(m)(l)(ii)) 
protected  health  care  plans  that  have 
executed  a  contract  or  agreement  with 
HCFA  or  a  State  health  care  program  to 
have  payment  made  on  a  reasonable 
cost  or  similar  basis.  In  addition  to  the 
three  prerequisites,  price  reduction 
agreements  with  contract  health  care 
providers  under  this  safe  harbor  were 
protected  if  (1)  the  term  of  the 
agreement  was  not  less  than  one  year; 
(2)  the  agreement  specified  in  advance 
the  covered  items  and  services  that  the 
contract  health  care  provider  will 
furnish  to  enrollees  and  the 
methodology  for  computing  the 
payment  to  the  contract  health  care 
provider;  (3)  the  health  plan  fully  and 
accurately  reported  to  HCFA  or  the  State 
health  care  program  the  amount  it  paid 
the  contract  health  care  provider  in 
accordance  with  the  agreement;  and  (4) 
the  contract  health  care  provider  could 
not  claim  payment  in  any  form  unless 
specifically  authorized  by  HCFA  or  the 
State  health  care  program. 

Lastly,  the  thira  part  of  this  safe 
harbor  (§  1001.952(m)(l)(iii))  protected 
reductions  offered  by  contract  health 
care  providers  to  all  other  health  plans 
when  six  standards,  in  addition  to  the 


three  prerequisites,  were  met.  The  six 
standards  set  forth  required  (1)  the  term 
of  the  price  reduction  agreement  not  be 
less  than  one  year;  (2)  the  agreement 
specify  in  advance  the  covered  items 
and  services,  which  party  is  to  file 
claims  or  requests  for  payment  with 
Medicare,  Medicaid  and  other  .State 
health  care  programs,  and  the  schedule 
of  fees  that  contract  provider  will  be 
paid;  (3)  the  schedule  remain  in  effect 
throughout  the  term  of  the  agreement 
(unless  a  fee  update  is  specifically 
authorized  by  HCFA  or  a  State  health 
care  program);  (4)  the  party  submitting 
claims  for  items  or  services  under  the 
agreement  not  claim  or  request  payment 
for  amounts  in  excess  of  the  fee 
schedule;  (5)  full  and  accurate  reporting 
of  costs  be  made  by  the  health  plan  or  . 
the  contract  health  care  provider;  and 
(6)  a  prohibition  on  the  party  that  is  not 
responsible  under  the  agreement  for 
seeking  reimbursement  from  Medicare, 
Medicaid  and  any  other  State  health 
care  program  from  claiming  payment  or 
otherwise  shifting  the  burden  of  the 
price  reduction  onto  Medicare, 
Medicaid,  other  payers  or  individuals. 

C.  Section  1001.952(k)— Waiver  of 
Beneficiary  Coinsurance  and  Deductible 
Amounts 

The  existing  safe  harbor  in 
§  1001.952(k),  the  waiver  of  coinsurance 
and  deductible  amounts,  was  also 
amended  to  protect  certain  agreements 
entered  into  between  hospitals  and 
Medicare  SELECT  insurers.  Medicare 
SELECT  is  a  type  of  supplemental 
policy  under  which  reduced  benefits 
may  be  paid  for  the  use  of  an  out-of- 
network  health  care  provider.  Under 
this  amended  safe  harbor,  waivers  or 
reductions  of  inpatient  hospital 
coinsurance  and  deductibles  by  a 
hospital  in  accordance  with  an 
agreement  with  a  Medicare  SELECT 
insurer  were  protected  by  amending  the 
third  of  the  existing  3  standards  set  forth 
in  §  1001.952(k)(l).  The  prior  standard 
required  that  the  reduction  or  waiver 
not  result  from  an  agreement  between  a 
hospital  and  a  third-party  payer.  The 
amended  standard  exempted 
agreements  that  are  part  of  a  contract 
between  a  hospital  and  a  Medicare 
SELECT  insurer  for  furnishing  items  or 
services  to  Medicare  SELECT 
beneficiaries  when  (1)  the  insurer  issued 
a  Medicare  SELECT  insurance  policy 
under  the  terms  of  section  1882(t)(l)  of 
the  Act,  and  (2)  the  waiver  of 
coinsurance  or  deductible  amounts 
provided  under  the  agreement  were 
limited  to  beneficiaries  covered  by  the 
insurer's  Medicare  SELECT  policy.  The 
other  requirements  of  the  existing  safe 
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reductions. 

III.  Response  to  Conunents  and 
Summary  of  Revisions 

As  a  result  of  our  request  for 
comments,  we  received  a  total  of  42 
timely-filed  public  comments  from 
various  health  care  associations,  health 
care  plans  and  medical  groups, 
professional  and  business  organizations, 
and  insurance  companies  on  how  best 
to  protect  HMOs.  PPOs  and  other 
managed  care  plans.  The  comments 
included  both  general  and  broad 
concerns  about  the  impact  of  the 
regulations,  and  specific  comments  on 
those  areas  and  the  safe  harbor 
provisions  about  which  we  invited 
public  input.  The  following  is  a 
summary  of  the  issues  raised  through 
that  public  comment  process,  our 
response  to  those  various  comments, 
and  a  summary  of  the  specific  revisions 
and  clarifications  being  made  to  these 
regulations. 

A.  General  Comments 

Comment:  Commenters  generally 
objected  that  the  safe  harbors  would 
inhibit  or  "chill"  existing  activities  in 
which  managed  care  plans  engage  and 
thereby  jeopardize  numerous 
arrangements.  They  specifically  asserted 
that  should  HMOs  and  PPOs  not  receive 
safe  harbor  protection,  vast  networks  of 
providers  would  be  at  risk  and  would 
therefore  refuse  to  enter  into  discount 
arrangements  with  such  entities. 

Response:  The  commenters  have 
misconstrued  the  effect  of  the  safe 
harbor  provisions.  The  interim  final  rule 
did  not  expand  the  zone  of  illegal 
conduct  under  the  anti-kickback  statute. 
Legally  and  logically,  the  safe  harbors 
can  only  make  the  zone  of  illegal 
conduct  smaller.  As  indicated  above, 
compliance  with  the  safe  harbors  is 
completely  voluntary.  If  a  practice  or 
arrangement  does  not  fall  within  a  safe 
harbor,  it  has  precisely  the  same  legal 
risk  that  it  had  before  the  safe  harbor 
was  promulgated.  The  safe  harbors  are 
designed  to  provide  a  means  through 
which  plans  and  providers  can  be 
assured  that  their  arrangements  are 
immune  from  potential  criminal  and 
administrative  sanctions  under  the  anti- 
kickback  statute. 

Comment:  Several  commenters  wrote 
that  the  regulations  do  not  address 
numerous  activities  that  managed  care 
entities  engage  in.  and  thus  imply  that 
such  activities  could  be  considered 
unlawful  or  would  be  subject  to 
heightened  scrutiny. 

Response:  Commenters  should  not 
infer  that  because  a  safe  harbor 
provision  does  not  specifically  refer  to 
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unlawful.  Nor  should  they  interpret  that 
lack  of  a  safe  harbor  to  mean  that  these 
activities  will  be  subjected  to 
heightened  scrutiny.  Moreover,  the  safe 
harbors  do  not  create  affirmative 
obligations  on  individuals  or  entities 
since  compliance  with  these  safe 
harbors  is  purely  voluntary.  The  failure 
to  comply  with  a  safe  harbor  means  only 
that  the  practice  or  arrangement  does 
not  have  the  absolute  assurance  of 
protection  from  anti-kickback  liability. 

Comment:  Certain  commenters  argued 
that  the  statute  does  not  apply  to 
particular  arrangements.  For  instance, 
one  commenter  claimed  that  a  hospital's 
agreement  with  a  managed  care  plan  to 
forego  a  deductible  or  coinsurance  does 
not  violate  the  statute  because 
"payment"  is  made  to  a  third  party 
payer.  Other  commenters  contended 
that  since  the  statute  confers  exempt 
status  on  health  plans  for  all  discounted 
transactions,  a  safe  harbor  for  price 
reduction  agreements  is  unnecessary. 
Some  commenters  further  indicated  that 
the  statute  does  not  apply  to  the 
enrollment  of  persons  in  a  health  plan. 
These  commenters  opined  that  the 
regulations  erroneously  indicate  that 
HMOs,  especially  independent 
practitioner  association  models,  are 
"providers"  in  a  position  to  refer 
patients. 

Response:  We  believe  that  the  anti- 
kickback  statute  is  broad  enough  to 
potentially  cover  each  of  these  types  of 
arrangements.  The  statute  prohibits  any 
remuneration  which  is  in  return  for,  or 
which  is  designed  to  induce,  the  fiow  of 
Medicare  and  Medicaid  program-related 
business.  Therefore,  it  could  cover  a 
hospital's  agreement  to  forego  or  reduce 
coinsurance  or  deductibles  in  exchange 
for  increased  program-related  business. 
It  does  not  matter  that  the  payment  is 
made  to  a  third  party  rather  than  the 
beneficiary. 

The  current  discount  statutory 
exception  and  the  discount  safe  harbor 
are  generally  not  applicable  to  the 
discounts  involved  in  managed  care 
plans.  The  statutory  exception  covers 
discounts  obtained  by  buyers  which  are 
to  be  reported  to  the  programs  by  such 
buyers  with  costs  and  charges  reduced 
appropriately  to  reflect  the  discounts.  In 
managed  care  plans,  the  provider  is  the 
"seller "  who  provides  a  discount  to  the 
plan/patient  "buyer."  Where  the 
provider/seller  submits  a  claim  to  the 
program,  the  statutory  requirements 
have  not  been  met  and  therefore,  the 
discount  is  not  exempted.  The  discount 
safe  harbor  (which  encompasses  all 
conduct  under  the  statutory  discount 
exception)  also  requires  that  the 
discount  be  offered  to  Medicare  and 


viedicaid.  In  the  case  of  managed  care 
contracts  with  providers,  the  discount  is 
offered  only  to  the  managed  care  plan. 
Since  the  discounted  fees  are  not  offered 
to  Medicare  or  Medicaid,  the 
arrangement  does  not  fall  within  the 
parameters  of  the  safe  harbor.  An 
additional  safe  harbor  is  therefore 
necessary  to  protect  discounts  between 
managed  care  plans  and  providers. 

Enrollment  in  a  health  plan  falls 
within  the  scope  of  the  anti-kickback 
statute  where  such  enrollment  involves 
Medicare  or  Medicaid  beneficiaries  and 
results  from  various  incentives  offered 
to  these  individuals  by  the  managed 
care  plan.  The  incentives  offered-to 
beneficiaries  constitute  remuneration 
with  the  meaning  of  the  statute.  Once 
enrolled,  the  plan  is  entitled  to  receive 
Medicare  or  Medicaid  reimbursement 
for  the  services  directly  provided  to 
program  beneficiaries.  Alternatively,  the 
plan  steers  enrollees  to  certain  providers 
who  furnish  reimbursable  services.  The 
incentives  offered  to'program 
beneficiaries  can  be  in  return  for 
obtaining  reimbursable  program 
business  and,  therefore,  are  covered  by 
the  statute. 

Moreover,  one  does  not  have  to  be  a 
"provider"  or  make  an  actual  "referral" 
to  be  covered  by  the  anti-kickback 
statute.  The  statute  covers  any  persons 
who  offer,  pay,  solicit,  or  receive  any 
unlawful  remuneration.  The  scope  of 
prohibited  conduct  includes  not  only 
that  which  is  intended  to  induce 
referrals,  but  also  that  which  is  intended 
to  induce  the  purchasing,  leasing, 
ordering  or  arranging  for  any  good, 
facility,  service  or  item  paid  for  by 
Medicare  or  Medicaid.  Accordingly,  the 
statute  covers  recommendations  on 
which  providers  to  use,  and  would 
include  the  preferred  or  approved 
provider  lists  of  HMOs  or  PPOs, 
especially  where  such  providers  have 
agreed  to  discount  their  fees  in  return 
for  such  designations. 

Comment:  Some  commenters  wanted 
the  OIG  to  obtain  industry  input  before 
finalizing  these  safe  harbor  regulations. 

flesponse:  The  interim  final  rule 
originally  provided  for  a  60-day  public 
comment  period.  The  OIG  subsequently 
agreed  to  extend  the  comment  period  an 
additional  60  days.  Consequently,  we  do 
not  believe  that  further  public  comment 
is  necessary  before  the  regulations  are 
revised  to  take  into  account  the  public 
comments  received. 

Comment:  One  commenter  requested 
that  the  OIG  provide  a  mechanism  by 
which  members  of  the  public  could  seek 
advance  rulings  on  whether  practices 
violate  the  anti-kickback  statute  or  fall 
within  the  safe  harbor  regulations. 


Federal   Kev;istrr  /  Vol.  61.  No.  17  /  Thursday,  January  25,  1996  /  Rules  and  Regulations         2125 


UMI 


Response:  As  we  explained  in  the  July 
29,  1991  final  safe  regulations  setting 
forth  the  original  safe  harbor  provisions, 
we  understand  and  appreciate  the  desire 
for  legal  security  in  parties'  business 
relations.  However,  we  are  unable  to 
provide  a  mechanism  responding  to 
individual  requests  for  advisory 
opinions  about  the  legality  of  a 
particular  business  arrangement  under 
the  statute  for  several  reasons.  The 
Department  of  Justice  (DOJ)  has 
exclusive  authority  to  enforce  all 
criminal  laws  of  the  United  States  such 
as  the  anti-kickback  statute.  (See  28 
U.S.C.  516.  519  and  547.)  Any  advisory 
opinions  that  we  would  issue  would  not 
be  binding  on  DOJ  and  could  serve  to 
impede  the  prosecution  of  a  particular 
case.  Moreover,  the  statute  requires 
proof  of  knowing  and  willful  intent, 
which  is  generally  impossible  to 
evaluate  on  the  basis  of  written 
submissions  from  interested  requestors. 

Comment:  Certain  commenters  wTote 
that  the  OIG  should  publish  a  new  safe 
harbor  exempting  managed  care  entities 
from  the  60/40  investor  and  revenue 
provisions  of  the  small  entity  safe 
harbor  on  investment  interests. 

Response:  These  issues  lie  beyond  the 
scope  of  this  rulemaking  and  would 
require  separate  notice  and  public 
comment  in  order  to  be  adopted.  The 
OIG  will  consider  whether 
circumstances  warrant  the  future 
revision  of  that  safe  harbor  for  managed 
care  entities. 

Comment:  Some  commenters 
addressed  the  issue  of  independent 
agents  and  brokers  in  the  managed  care 
arena.  They  asserted  that  the. OIG 
should  revise  the  existing  safe  harbor  on 
personal  or  management  services  or 
create  an  additional  safe  harbor  to 
protect  an  HMO's  or  PPOs  use  of 
independent  agents  and  brokers.  They 
believed  that  independent  broker 
representatives  have  been  the  most 
effective  marketing  tool  for  Medicare 
coverage  products.  These  commenters 
stated  that  HMOs  or  PPOs  cannot  meet 
the  personal  services  safe  harbor 
because  they  cannot  establish  the 
aggregate  compensation  element  in 
advance  of  a  transaction. 

Response:  This  issue  is  beyond  the 
scope  of  the  interim  final  rule  and 
would  require  separate  notice  and 
public  comment  in  order  to  be  adopted. 
In  addition,  we  disagree  that  the  OIG 
should  protect  independent  agents  or 
brokers  used  by  HMOs  or  PPOs. 
Widespread  abusive  practices  have 
occurred  in  several  States  involving 
independent  contractors  who 
misrepresent  the  nature  of  a  plan's 
coverage  in  attempting  to  enroll 
individuals.  As  discussed  in  the 


preamble  to  the  July  29,  1991  final  safe 
harbor  regulations,  we  are  unpersuaded 
that  such  contractors  would  be  subject 
to  adequate  supervision  or  control 
unless  they  become  employees.  We 
recognize  that  various  personal  services 
arrangements  are  not  covered  by  these 
regulations  but  reiterate  that  the  OIG 
must  reasonably  protect  the  Medicare 
and  State  health  care  programs  from 
abuse. 

Comment:  Some  commenters 
requested  that  the  OIG  seek  to  amend 
the  anti-kickback  statute  to  clarify  its 
parameters  and  provide  ample  scope  to 
managed  care  entities  for  their 
contracting  and  pricing  practices. 

Response:  The  OIG  clearly  lacks 
authority  in  these  regulations  to  amend 
the  anti-kickback  statute,  which  only 
Congress  may  do.  Therefore,  the 
commenters'  suggestion  falls  outside  the 
scope  of  this  rulemaking.  The  OIG  will, 
however,  continue  to  consider  from 
time  to  time  whether  additional  safe 
harbors  are  appropriate  or  whether  other 
specific  managed  care  contracting  or 
pricing  practices  should  be  protected. 

Comment:  One  commenter  stated  that 
the  revised  final  rule  should  clearly 
prohibit  providers  from  balance  billing 
Medicare  patients  any  amounts  which 
exceed  either  Federal  or  State  law.  The 
commenter  noted  that  currently  Federal 
law  permits  providers  generally  to 
balance  bill  their  patients  up  to  115 
percent  of  the  Medicare  allowable 
amount  and  that  some  States  do  not 
allow  any  balance  billing  whatsoever. 

Response:  The  commenter  raises  an 
issue  which  is  beyond  the  purview  of 
these  managed  care  safe  harbor 
regulations.  Neither  the  new  safe 
harbors  nor  the  amended  Medicare 
SELECT  provision  addresses  the  balance 
billing  practices  of  providers.  As  the 
commenter  indicates.  Federal  law 
precludes  providers  from  charging 
beneficiaries  more  than  15  percent 
above  the  fee  schedule  or  other 
allowable  charge.  The  Medicare  statute 
includes  a  specific  remedy  for  violations 
of  the  limitations  on  balance  billing. 
Moreover,  some  States  like  New  York 
absolutely  ban  balance  billing  and  have 
mechanisms  to  enforce  those 
requirements.  Therefore,  we  believe  that 
both  Federal  and  State  law  already 
adequately  regulate  balance  billing 
practices. 

B.  Comments  Applicable  to  the  Two 
New  Safe  Harbors 

1.  The  Definition  of  "Health  Plan" 

Comment:  The  vast  majority  of 
commenters  objected  to  the  scope  of  the 
definition  of  health  plan  used  in  the 
regulations  as  being  too  narrow  and 


requested  that  it  be  broadened. 
Commenters  specifically  requested  that 
the  definition  should  be  expanded  to 
include  ERISA  plans,  employer  self- 
funded  plans,  union  welfare  funds,  non- 
premium  or  uninsured  HMOs,  exclusive 
provider  organizations  (EPOs), 
physician/hospital  organizations 
(PHOs),  and  PPOs  which  serve  as 
intermediaries  between  providers  and 
plans  or  between  providers  and 
employers. 

Response:  We  agree  that  the  definition 
of  health  plan  should  be  broadened  and 
have  revised  the  definition  to  include 
two  additional  categories  of  entities.  We 
had  not  intended  to  exclude  ERISA 
plans  or  other  company  or  union 
sponsored  health  plans,  and  we  had 
specifically  mentioned  these  types  of 
plans  as  legitimate  health  plans  in  the 
preamble  to  the  interim  final  rule.  As 
we  discussed  in  that  preamble,  our 
primary  concern  in  requiring  a  health 
plan  to  charge  a  premium  and  in 
requiring  State  regulation  of  that 
premium  was  to  exclude  phony 
insurance  plans  from  protection.  We 
still  believe  it  is  necessary  for  the 
definition  to  exclude  such  phony 
insurance  plans  because  if  such  plans 
were  not  excluded,  we  would  have  lost 
a  major  tool  to  combat  them  and,  if  they 
were  immunized  from  liability  under 
the  anti-kickback  statute,  we  would 
have  only  limited  ability  to  take 
effective  action  against  these  types  of 
abusive  arrangements.  For  example,  the 
requirement  is  necessary  to  prevent 
entities  from  establishing  "insurance 
plans"  that  charge  only  minimal 
premiums,  such  as  $1.00,  that  are 
unrelated  to  the  cost  or  level  of  services 
provided.  Often,  such  plans  are  merely 
an  attempt  to  legitimize  an  unlawful 
waiver  of  coinsurance  or  deductibles. 
The  requirement  is  also  necessary  to 
prevent  the  creation  and  use  of  "shell" 
entities,  which  would  qualify  as  a 
health  plan  and  would,  in  turn, 
subcontract  all  of  its  responsibilities  to 
other  entities  or  insurance  companies. 
We  believe  the  revi.sions  we  have  made 
to  the  definition  of  health  plan  will 
allow  a  wide  variety  of  legitimate 
managed  care  health  plans  to  qualify  for 
protection. 

The  revised  definition  maintains  the 
requirement  that  the  entity  furnish  or 
arrange  for  the  furnishing  of  items  or 
services  to  enrollees  of  the  plan  through 
contracts  or  agreements  with  health  care 
providers,  or  furnish  insurance  coverage 
for  the  provision  of  such  items  or 
services.  However,  we  have  broadened 
the  definition  to  provide  that  the  entity 
must  furnish  or  arrange  for  the 
provision  of  items  or  services  to 
enrollees  in  exchange  for  either  a 
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to  cover  those  situations  where  a 
premium  is  not  charged,  such  as  where 
an  employer  negotiates  directly  with 
providers  the  fees  it  will  pay  for  the 
provision  of  health  care  services.  It 
would  also  cover  situations  where  an 
entity  establishes  a  network  of  providers 
and  markets  that  network  to  an 
employer  or  an  insurance  company,  in 
return  for  a  fee  for  administering  the 
plan.  The  fee  must  reflect  the  fair 
market  value  of  administering  the  plan 
or  the  network. 

Additionally,  in  order  to  qualify  as  a 
health  plan,  the  entity  must  fall  within 
one  of  four  categories.  The  entity  must 
ID  operate  in  accordance  with  a 
contract,  agreement,  or  statutory 
demonstration  authority  approved  by 
HCFA  or  a  State  health  care  program;  (2) 
charge  a  premium  and  have  its  premium 
structure  regulated  under  a  State 
insurance  statute  or  a  State  enabling 
statute  governing  HMOs  or  PPOs;  (3)  be 
an  employer  or  a  union  welfare  fund 
whose  enrollees  are  current  or  retired 
employees  or  union  members, 
respectively;  or  (4)  be  licensed  in  the 
State,  be  under  contract  with  an 
employer,  a  union  welfare  fund,  or  a 
health  insurance  company,  which  meets 
the  requirements  of  (2)  or  (3),  and  be 
paid  a  fee  for  the  administration-of  the 
plan.  The  first  two  categories  were 
included  in  the  original  definition  of 
health  plan.  The  third  category  is 
designed  to  cover  ERISA  plans,  or  other 
employer  or  union  plans  which  are  self- 
insured  or  self-funded  and  which 
contraci  directly  with  health  care 
providers  or  insurance  companies.  In 
order  to  exclude  bogus  or  sham  entities, 
we  have  required  that  the  enrollees  of 
such  plans  be  limited  to  current  or 
retiryd  employees  or  current  union 
members,  and  their  families.  By  union 
welfare  funds,  we  mean  those  funds 
which  are  operated  by  bona  fide  labor 
organizations.  The  fourth  category  is 
designed  to  cover  entities  such  as  PPOs 
that  act  as  intermediaries  between 
contract  health  care  providers  and 
employers,  union  welfare  funds  or 
insurance  companies.  Again,  to  exclude 
entities  that  are  not  bona  fide 
intermediaries,  we  have  required  that 
the  entity  be  furnishing  or  arranging  for 
serv  ices  under  contract  with  a  bona  fide 
insurance  company,  employer,  or  union 
welfare  fund. 

We  elected  to  broaden  the  definition 
of  health  plan  by  referring  to  categories 
of  entities  based  on  how  they  operate  or 
arrange  for  services  rather  than  by 
specifically  naming  different  types  of 
common  managed  care  entities,  such  as 
HMOs,  PPOs.  EPOs.  or  PHOs.  We 
believe  this  is  a  preferable  approach 


L't;'_dUoL:  iLieiu  are  no  single  or 
commonly  recognized  definitions  of 
each  of  these  types  of  entities.  Any 
definition  we  might  choose  to  use 
would  likely  be  viewed  as  arbitrary  and 
would  likely  exclude  some  otherwise 
legitimate  arrangements.  We  believe  that 
the  majority  of  legitimate  managed  care 
entities  will  be  ahle  to  fit  into  one  of  the 
four  categories  contained  in  the 
definition. 

We  would  al.so  point  out  that  the 
broadening  of  the  definition  of  health 
plan  to  cover  preferred  provider 
organizations  which  act  as 
intermediaries  does  not  provide 
automatic  safe  harbor  protection  for  the 
arrangement  between  the  organization 
and  the  insurance  company,  employer, 
or  union  welfare  hind.  It  only  enables 
such  organizations  to  qualify  as  a  health 
plan  for  purposes  of  negotiating 
protected  price  reduction  agreements 
with  contract  health  care  providers.  In 
order  for  the  PPO's  intermediar\- 
arrangement  to  qualify  for  safe  harbor 
protection,  it  must  meet  the 
requirements  of  the  personal  services 
and  management  contracts  .safe  harbor 
in§1001.952(d}. 

Comment:  A  number  of  commenters 
argued  that  legitimate  managed  care 
health  plans  can  be  identified  through 
the  accreditation  process  by  AAPI  or 
NCQA  or  by  requiring  non-accredited 
entities  to  meet  the  requirements  of 
those  bodies.  They  believed  that  the 
definition  of  health  plan  should  be 
revised  to  include  all  managed  care 
plans  and  that  the  safe  harbor  should 
require  accreditation  or  that  entities 
meet  the  standards  for  such 
accreditation. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  require  health  plans  to 
seek  accreditation  from  private 
companies  or  require  them  to  comply 
with  the  standards  developed  by  such 
private  companies.  We  would  have  no 
way  to  determine  compliance  with 
those  standards  if  nn  entity  did  not  seek 
accreditation.  Moreover,  accreditation  is 
not  a  widespread  practice  and  the 
standards  used  by  such  companies  are 
not  universally  recognized  or  accepted 
as  minimum  standards  that  should  be 
required  for  all  managed  care  plans. 
Finally,  we  are  not  aware  of  any 
evidence  that  health  plans  or  entities 
that  do  not  meet  these  accreditation 
standards  are  abusive  or  illegitimate, 
nor  do  we  have  any  evidence  that 
accredited  plans  are  less  likely  than 
other  managed  care  plan  to  engage  in 
practices  that  may  violate  the  anti- 
kickback  statute.  Therefore,  we  have 
declined  to  require  or  incorporate 
accreditation  as  a  part  of  the  definition 


ul  a  ii::dlt;;  plan  or  as  a  requiniinent  of 
a  safe  harbor. 

Comment:  Some  commenters  believed 
that  the  OIG  should  pursue  "sham" 
arrangements  via  "selective 
enforcement"  of  Fraud  Alert  standards 
rather  than  through  limiting  the 
definition  of  a  health  plan. 

Response:  We  disagree  that  the  OIG 
should  allow  any  managed  care  entity  to 
qualify  as  a  health  plan  because  the  OIG 
can  effectively  pursue  sham  transactions 
through  the  selective  enforcement  of  the 
Fraud  Alert  standards.  First,  the  Fraud 
Alerts  issued  by  the  OIG  do  not 
establish  standards  which  can  be 
enforced.  The  standards  that  exist  are 
established  by  the  anti-kickback  statute 
or  other  federal  statutes  and  regulations. 
The  Fraud  Alerts  only  set  forth  practices 
that  have  been  identified  as  abusive  or 
that  may  be  potentially  abusive 
depending  on  the  circumstances  and  the 
intent  of  the  parties.  The  Fraud  Alerts 
are  intended  to  provide  guidance  to  the 
public  on  how  they  can  avoid  violations 
of  the  statute.  Second,  the  purpose  of 
the  safe  harbor  regulations  is  both  to 
identify  practices  or  arrangements  that 
fall  within  the  broad  scope  of  the  anti- 
kickback  statute  but  that  are  not 
abusive,  and  to  immunize  those 
practices  or  arrangements  from  criminal 
or  civil  liability.  Our  intent  in 
establishing  these  safe  harbors  is  to 
include  only  those  practices  or 
arrangements  that  we  are  confident  are 
not  abusive.  Accordingly,  we  believe  it 
is  appropriate  to  limit  the  definition  of 
health  plans  to  exclude  sham  managed 
care  plans  or  phony  insurance  plans  to 
ensure  that  such  plans  do  not  qualify  for 
protection  imder  a  safe  harbor. 

2.  Shifting  the  Burden 

Comment:  The  commenters 
universally  objected  to  the  interim  final 
rule's  prohibition  against  plans  "shifting 
the  burden"  of  increased  coverage, 
reduced  cost-sharing  or  price  reductions 
onto  other  payers.  Most  commenters 
asserted  that  this  standard  was  unclear 
and  imposed  a  burdensome  requirement 
on  health  plans  that  the  government 
should  not  be  imposing.  They  argued 
that  without  the  ability  to  shift  the 
revenue  loss  from  incentives  or 
discounts  across  their  entire  customer 
base,  health  plans  would  be  unable  to 
offer  incentives  and  providers  would  be 
unwilling  or  unable  to  offer  discounts. 

Response:  We  continue  to  believe  that 
enrollee  incentives  and  provider  price 
reductions  should  be  economically 
sensible,  i.e.,  they  should  not  be  driven 
by  a  motive  to  shift  costs  to  the 
government  or  other  payers.  A  health 
plan  should  not  be  offering  incentives  or 
provider  discounts  unless  they  believe 
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the  cost  01  tnose  incentives  or  discounts 
can  be  recovered  through  lower 
operating  costs  resulting  firom  increased 
volume,  economies  of  scale  or  other 
efficiencies.  We  also  believe  that 
practices  should  be  protected  only  if 
they  do  not  cause  harm  to  the  Medicare 
and  Medicaid  programs.  Accordingly, 
we  are  only  willing  to  protect  incentives 
and  price  reductions  that  do  not  result 
in  increased  costs  to  the  programs.  In 
order  to  ensure  that  resuh,  we  believe  it 
is  necessary  to  include  a  requirement 
which  prohibits  cost  shifting  to  the 
Medicare  and  Medicaid  programs.  We 
recognize  that  the  prohibition  as 
originally  drafted  went  beyond  what 
was  necessary  to  protect  these  Federal 
programs.  We  have  therefore  narrowed 
the  scope  of  the  prohibition  against  cost 
shifting  to  the  Medicare  and  State  health 
care  programs  and  have  clarified  the 
circumstances  when  cost  shifting  is 
considered  to  have  occurred,  i.e.  when 
an  arrangement  or  agreement  results  in 
increased  payments  being  claimed  from 
the  Medicare  or  State  health  care 
programs. 

Comment:  Some  commenters 
requested  that  the  OIG  set  standards 
establishing  when  cost  shifting  has 
occurred.  They  complained  that  plans 
and  providers  have  no  way  to  tell  if  they 
are  in  compliance  with  this 
requirement. 

Response:  We  do  not  believe  it  would 
be  possible  to  provide  a  complete  or 
exhaustive  list  of  situations  where  cost 
shifting  has  occurred.  We  believe  that 
plans  and  providers  make  judgments 
that  they  expect  to  forego  income  to 
maintain  market  share,  or  that  they 
expect  to  recover  lost  income  resulting 
from  incentives  to  enrollees  or 
discounts  to  plans.  These  plans  and 
providers  make  judgments  whether 
those  means  involve  allocating 
increased  costs  to  other  customers  or 
payers.  Certainly,  in  any  case  where  a 
plan  or  provider  raises  its  costs  or  fees 
to  others  or  reduces  the  services  it 
provides  to  others  as  a  result  of  an 
incentive  or  a  discount,  prohibited  cost 
shifting  has  occurred.  Claiming  certain 
costs,  such  as  waivers  of  coinsurance  or 
deductibles,  as  bad  debt  would  also 
constitute  impermissible  cost  shifting. 

C.  Provision-by-Provision  Analysis  of 
Safe  Harbors 

1.  Waiver  of  Part  A  Deductible  and 
Coinsurance  Amounts  in  Accordance 
With  an  Agreement  Between  a  Hospital 
and  a  Medicare  SELECT  Insurer 

Comment:  Several  commenters 
objected  to  the  expansion  of  this  safe 
harbor  provision  being  limited  to 
Medicare  SELECT  plans  for  a  variety  of 


different  reasons.  These  included  the 
fact  that  Medicare  SELECT  is  only 
available  in  15  States;  that  other 
Medigap  plans  or  preferred  provider 
plans  provide  no  greater  risk  of  abuse 
than  do  Medicare  SELECT  plans;  that 
Medicare  SELECT  was  not  intended  to 
be  the  exclusive  mechanism  for 
allowing  new  and  innovative  Medigap 
benefits;  and  that  preferred  provider 
plans  that  existed  prior  to  the  enactment 
of  Medicare  SELECT  and  that  now  have 
frozen  enrollments  due  to  the 
standardization  of  Medigap  policies 
should  be  allowed  to  continue  to 
arrange  for  waivers  through  agreements 
with  hospitals. 

Response:  We  believe  that  it 
continues  to  be  appropriate  to  limit  the 
amendment  of  the  safe  harbor  on 
inpatient  hospital  waivers  of 
coinsurance  and  deductibles  to 
Medicare  SELECT.  As  we  noted  in  the 
preamble  to  the  interim  final  rule,  the 
Medicare  SELECT  program  is  a 
demonstration  project,  authorized  in 
only  15  States,  and  scheduled  to  operate 
only  from  January  1,  1992  until  the  end 
of  1994.  In  order  to  provide  any 
protection  during  the  demonstration 
period,  it  was  necessary  to  publish  the 
safe  harbor  promptly  and  in  final  form. 
Since  we  had  not  previously  received 
comments  on  this  issue  from  managed 
care  entities,  we  did  not  believe  a  broad 
waiver  was  appropriate  without 
subjecting  the  proposal  to  notice  and 
comment.  Therefore,  a  limited  waiver 
was  included  in  order  to  permit  the 
demonstration  projects  to  enter  into 
agreements  with  hospitals  for  the  waiver 
of  inpatient  deductibles  and 
coinsurance  amounts  without  fear  of 
prosecution  under  the  anti-kickback 
statute.  We  also  believe  that  the 
amendment  was  appropriately  limited 
to  Medicare  SELECT  because  the 
demonstration  project  included  an 
evaluation  and  report  that  would  enable 
the  OIG  to  determine  whether  the 
amendment  had  any  undesirable  effects. 
We  believe  that  such  evaluation  will 
also  provide  a  factual  basis  for  the  OIG 
to  decide  whether  the  amendment 
should  be  continued  or  expanded  to 
other  similar  types  of  arrangements. 

The  demonstration  project  is  still  in 
progress  and  no  final  report  has  yet  been 
issued  evaluating  the  different  Medicare 
SELECT  plans  that  are  operating  in  the 
15  States  participating  in  the 
demonstration  project.  However,  we 
have  reviewed  some  of  the  preliminary 
results  of  the  evaluation.  While  the  data 
indicate  that  most  beneficiaries  who 
purchase  a  Medicare  SELECT  policy  pay 
a  lower  premium  than  they  would  pay 
for  the  same  package  of  benefits  under 
a  regular  supplemental  policy,  in  most 


cases  the  lower  premiums  are  the  result 
of  the  waiver  of  inpatient  hospital 
deductibles  and  coinsurance  by 
hospitals  rather  than  the  result  of 
reduced  utilization  or  improved 
management  of  care.  The  amendment  to 
the  safe  harbor  permitting  agreements 
between  hospitals  and  Medicare 
SELECT  insurers  for  the  waiver  of  these 
cost  sharing  obligations  seems  to  be  the 
variable  that  enables  Medicare  SELECT 
insurers  to  reduce  claims  and  thereby 
offer  lower  premiums  to  beneficiaries. 

The  evaluation  of  service  utilization 
by  beneficiaries  with  Medicare  SELECT 
policies  is  exp^ed  to  take  several 
months  to  complete.  We  expect  that  this 
part  of  the  evaluation  will  provide 
information  as  to  whether  the 
amendment  has  affected  costs  to  the 
Medicare  program  or  other  payers,  or 
whether  it  promotes  or  helps  to  control 
overutilization  or  inappropriate 
utilization  of  inpatient  hospital  or  other 
services.  Additionally,  it  will  provide 
information  on  whether  the  Medicare 
SELECT  program  is  fulfilling  the 
legislative  intent  of  establishing  a 
"managed  care"  Medicare  supplement 
alternative.  Specifically,  the  intent  of 
Medicare  SELECT  was  to  give 
beneficiaries  some  of  the  benefits  of  a 
managed  care  plan  enrollment,  that  is, 
case  management,  a  primary  care 
physician  and  cost  effective  care;  it  was 
not  intended  to  be  a  mere  discounting 
arrangement  between  hospitals  and 
insurers. 

Accordingly,  we  believe  it  is 
appropriate  to  reserve  the  option  of 
expanding,  revising  or  rescinding  the 
amendment  until  we  have  had  an 
opportunity  to  consider  the  complete 
results  of  the  Medicare  SELECT 
evaluation  report. 

We  do  not  see  any  basis  for  providing 
safe  harbor  protection  to  non-SELECT 
plans  which  offer  preferred  provider 
provisions  merely  because  such  plans 
predate  the  enactment  of  the  Medicare 
SELECT  program  or  because  their 
enrollment  is  frozen  as  the  result  of  the 
new  standardized  Medigap  program 
rules.  The  mere  existence  of  a  practice 
or  arrangement  is  not  a  sufficient  basis 
to  exempt  that  practice  or  arrangement 
from  the  reach  of  the  anti-kickback 
statute.  Our  position  is  that  we  will  not 
provide  safe  harbor  protection  for  any 
practice  or  arrangement  unless  we  are 
confident  the  practice  or  arrangement  is 
not  abusive.  We  do  not  currently  have 
any  evidence  to  show  that  the  waivers 
negotiated  by  these  plans  are  not 
abusive  or  harmful  to  the  programs.  The 
fact  that  enrollment  in  these  plans  is 
frozen  does  not  make  the  waivers  any 
less  potentially  abusive  or  any  less 
risky.  The  enactment  of  Medicare 
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SELECT  and  the  standardization  of 
Medigap  benefits  and  policies  did 
nothing  to  affect  or  change  the  legal 
status  of  routine  waivers  of  coinsurance 
or  deductibles.  Consequently,  they  do 
not  provide  any  iustiOcation  for  an 
extension  of  the  existing  safe  harbor. 

We  believe  that  the  Medicare  SELECT 
demonstration  project  is  also 
distinguishable  from  other  preferred 
provider  arrangements  on  other 
grounds.  First,  section  1882(t]  of  the 
Social  Security  Act  establishes  certain 
minimum  standards  that  Medicare 
SELECT  plans  must  meet.  These 
standards  include  a  proviiler  network  to 
provide  all  services  with  sufficient 
access,  full  benefits  for  emergency  care, 
an  ongoing  quality  assurance  program, 
and  provisions  to  ensure  that 
beneficiaries  are  fully  informed  about 
the  benefits  and  restrictions  of  the  plan. 
Medicare  SELECT  plans  are  also  subject 
to  the  imposition  of  civil  monetary 
penalties  for  the  failure  to  meet  certain 
requirements,  including  the  failure  to 
provide  medically  necessary  services 
within  the  provider  network.  No  other 
Medigap  plans  or  preferred  provider 
plans  are  subject  to  these  standards  or 
penalties.  Finally,  the  Medicare  SELECT 
program  is  subject  to  ongoing  evaluation 
and  expires  at  the  end  of  1994.  We 
believe  the  requirements  imposed  on 
Medicare  SELECT  plans  and  the  time- 
limited  nature  of  the  demonstration 
provide  substantially  more  protection 
and  less  risk  to  both  the  Medicare 
program  and  Medicare  beneficiaries 
than  do  other  plans. 

Contrary  to  one  commenter's  belief, 
we  do  not  view  the  Medicare  SELECT 
program  to  be  the  exclusive  vehicle-for 
providing  new  or  innovative  Medigap 
benefit  packages.  Since  it  is  an  existing 
program,  we  considered  whether  it  was 
appropriate  to  provide  any  safe  harbor 
protection.  To  the  extent  that  a  State 
approves  a  new  or  innovative  Medigap 
benefit  package,  we  would  similarly 
consider  whether  any  additional  safe 
harbor  protection  was  necessary  or 
appropriate.  While  States  may  have  the 
authority  to  approve  the  sale  of  certain 
non-standardiziBd  benefit  packages,  they 
do  not  have  the  authoii'y  to  exempt  any 
such  benefit  packages  from  the 
prohibitions  of  the  anti-kickback  statute. 
As  we  were  unwilling  to  provide  a 
blanket  exemption  for  the  Medicare 
SELECT  program,  we  are  unwilling  to 
commit  in  advance  to  a  blanket 
exemption  for  any  State-approved 
innovative  benefit  package.  The 
approval  of  additional  benefits  as  part  of 
a  Medigap  policy  would  not  necessarily 
implicate  the  anti-kickback  statute  and 
therefore  no  automatic  protection  would 
be  necessary.  However,  the 


arrangements  that  insurers  may  enter 
into  in  order  to  be  able  to  furnish  those 
benefits  economically  or  without 
additional  premium  costs  could  be 
violative  of  the  anti-kickback  statute. 

Comment:  Some  commenters  believed 
that  this  safe  harbor  should  allow 
inpatient  waivers  for  agreements  with 
third  party  payers  for  all  managed  care 
entities.  Cither  commenters  requested 
that  safe  harbor  protection  be  extended 
to  entities  having  risk  or  cost  contracts 
with  HCFA. 

Response:  We  disagree.  At  the  present 
time,  we  do  not  believe  there  is 
sufficient  evidence  to  demonstrate  that 
waivers  that  result  from  agreements 
between  hospitals  and  third  party 
payers,  such  as  insurers  or  health  plans, 
are  not  abusive.  We  believe  there  are 
significant  differences  between  waivers 
of  deductibles  and  coinsurance  offered 
by  hospitals  directly  to  beneficiaries  and 
those  negotiated  between  hospitals  and 
health  plans.  When  we  promulgated  the 
original  safe  harbor  provision,  we  noted 
that  there  is  a  limited  risk  of  abuse 
because  of  various  factors.  First,  the 
Medicare  program  is  not  directly 
harmed  since  hospitals  receive  a 
predetermined  amount  under  the 
prospective  payment  system  for  each 
admission  regardless  of  their  costs  or 
charges.  Second,  hospital  admissions 
are  subject  to  peer  review  and  there  is 
a  relatively  fixed  level  of  patient 
demand  for  hospital  services.  Third, 
physicians,  rather  than  patients,  make 
the  decision  whether  admission  is 
medically  indicated  and  their  practice 
patterns  and  admitting  privileges  also 
affect  the  decision  as  to  which  hospital 
will  be  selected.  Therefore,  we  believed 
that  a  waiver  of  inpatient  beneficiary 
fees  would  not  be  likely  to  increase 
utilization  significantly,  especially  if 
hospitals  could  not  discriminate  on  the 
basis  of  length  of  stay  or  type  of 
diagnosis. 

Tnese  limiting  factors  do  not  exist 
where  waivers  result  from  agreements 
between  hospitals  and  insurers  or  plans. 
In  contrast  to  the  effect  of  a  waiver  given 
to  a  beneficiary  which  affects  only  a 
single  admission,  health  plans  or 
insurers  have  the  capacity  to  direct  the 
flow  of  large  numbers  of  admissions  to 
specific  hospitals  by  designating  them 
as  preferred  or  exclusive  providers  in 
return  for  an  agreement  to  waive 
coinsurance  and  deductibles.  Where 
this  flow  results  from  the  hospital's 
agreement  to  waive  inpatient 
beneficiary  fees  or  to  reduce  its  charges, 
or  both,  the  practice  can  be  abusive  and 
anti-competitive.  Hospital 
reimbursement  rates  differ  and  the 
designation  of  certain  hospitals  as 
preferred  or  exclusive  providers  in  a 


particular  geographic  area  could  result 
in  a  direct  increase  in  the  amounts  paid 
by  the  Medicare  program  for  inpatient 
hospital  costs.  Thus,  while  the  plan  or 
insurer  would  save  money,  the 
Medicare  program  would  not.  Similarly, 
a  health  plan  or  insurer's  designation  of 
certain  hospitals  could  result  in 
substantial  decreases  in  the  number  of 
admissions  to  other  area  hospitals  and 
might  eventually  result  in  the  closure  of 
some  facilities,  thus  lessening 
competition.  Reduced  competition 
could  lead  to  increased  charges  by  the 
remaining  hospitals.  Additionally,  the 
waiver  of  beneficiary  fees  or  reduced 
charges  that  the  hospital  has  agreed  to 
in  order  to  obtain  the  health  plan  or 
insurer's  business  may  ultimately  be 
passed  along  to  the  Medicare  program  or 
other  payers.  Finally,  we  are  concerned 
about  the  possibility  of  overutilization 
or  inappropriate  use  of  services  that 
may  result  from  a  waiver  of  beneficiary 
fees.  Where  Medicare  is  the  primary 
payer,  a  hospital's  waiver  of  inpatient 
deductible  and  coinsurance  amounts 
results  in  the  insurer  or  health  plan 
having  no  financial  liability.  Since  the 
plan  or  insurer  has  no  financial  stake,  it 
may  be  less  concerned  about  guarding 
against  the  overutilization  or 
inappropriate  utilization  of  services. 

We  have  made,  however,  a  minor 
change  to  the  regulation  to  clarify  the 
meaning  of  "third  party  payer."  There 
has  been  some  question  as  to  whether 
that  term  would  include  FFOs  that  serve 
as  intermediaries  between  health  care 
providers  and  insurers  or  employers, 
but  who  are  not  responsible  for  the 
payment  of  claims  for  services  provided 
to  beneficiaries.  We  have  revised  the 
regulation  to  indicate  that  a  third  party 
payer  includes  any  entity  that  meets  the 
definition  of  a  health  plan  set  forth  in 
§  1001.952(l)(2)  of  the  regulation.  With 
the  limited  exception  for  Medicare 
SELECT,  it  is  our  intent,  as  discussed  in 
the  preamble  to  the  July  29, 1991  final 
safe  harbor  regulations,  to  protect  only 
those  waivers  that  are  given  by  hospitals 
directly  to  beneficiaries.  We  did  not 
intend  to  protect  any  waivers  that 
resulted  from  contractual  agreements 
entered  into  by  hospitals. 

Comment:  A  number  of  commenters, 
including  some  who  are  Medicare 
SELECT  insurers,  raised  objections  to 
the  effect  that  even  where  Medicare 
SELECT  is  in  place,  the  safe  harbor  does 
not  permit  waiver  of  coinsurance  for  a 
large  number  of  services  that  are 
essential  to  cost -efficient  managed  care 
networks  (e.g.,  hospital  outpatient 
services,  ambulatory  surgical  centers, 
physician  services)  because  it  is  limited 
to  inpatient  hospital  services.  They 
urged  that  the  safe  harbor  be  expanded 


JMI 


I 

!  fiit'r.ii  Register  /  Vol.  61,  No.  17  /  Thursday,  January  25,  1996  /  Rules  dnd  Regulations         2129 


to  cover  services  reimbursed  under  Part 
B  of  Medicare. 

Response:  We  do  not  believe  that  safe 
harbor  protection  is  appropriate  for 
routine  waivers  of  coinsurance  and 
deductibles  for  outpatient  services 
covered  under  the  Medicare  Part  B 
program.  We  also  do  not  believe  that 
such  waivers  are  necessary  or  essential 
to  the  efficient  or  cost-effective 
operation  of  managed  care  plans. 
Managed  care  plans  are  free  to  seek 
discounts  or  price  reductions  from 
providers  that  lower  the  costs  of 
providing  services,  as  long  as  those 
reductions  are  reflected  as  a  lowering  of 
the  provider's  total  charge  for  the 
service.  We  have  expressly  provided 
protection  for  this  type  of  discount  in 
the  safe  harbor  on  price  reductions 
offered  to  health  plans. 

As  we  indicated  in  the  preamble  to 
the  interim  final  rule,  routine  waivers  of 
coinsurance  and  deductibles  are  an  area 
of  significant  abuse  in  the  Medicare 
program.  Such  waivers  result  in  the 
submission  of  false  claims  to  the 
Medicare  program  because  providers 
misstate  their  charges  on  claims 
submitted  to  the  program.  For  example, 
if  a  provider's  usual  charge  is  $100  and 
he  or  she  routinely  waives  the  20 
percent  coinsurance,  then  the  provider's 
actual  charge  for  providing  the  service 
is  really  only  $80,  the  amount  he  or  she 
expects  to  receive  as  payment  for  the 
service.  If  the  provider  submits  a  claim 
to  the  Medicare  program  for  $100,  he  or 
she  has  misrepresented  the  actual 
charge  and  the  Medicare  program  will 
reimburse  the  provider  a  higher  than 
appropriate  amount.  If  the  Medicare 
program  reimburses  the  provider  $80, 
then  the  program  will  have  paid  for  the 
entire  cost  of  providing  the  service, 
rather  than  the  80  percent  authorized  by 
law.  In  this  single  instance,  the  program 
would  have  overpaid  the  provider  by 
$16  (the  difference  between  $80  and 
$64,  which  is  80  percent  of  the 
provider's  actual  fee  of  $80).  Thus,  the 
waiver  of  coinsurance  results  in 
substantially  higher  costs  to  the 
Medicare  program.  Similar  problems 
may  arise  with  cost-based  health  care 
providers.  We  would  also  note  that  the 
Secretary's  authority  to  grant  safe  harbor 
protection  extends  only  to  violations  of 
the  anti-kickback  statute.  The  Secretary 
has  no  authority  to  provide  protection 
from  criminal,  civil,  or  administrative 
liability  arising  from  the  submission  of 
false  claims  to  the  Medicare  program. 

We  also  believe  that  the  routine 
waiver  of  coinsurance  and  deductibles 
may  result  in  overutilization  or 
inappropriate  utilization  of  services. 
Cost  sharing  is  an  essential  element  of 
the  Medicare  program.  To  the  extent 


that  beneficiaries  have  a  financial  stake 
in  the  cost  of  services,  they  have  a  direct 
interest  in  seeking  the  most  efficient  and 
economical  providers  and  are  deterred 
from  seeking  unnecessary  services.  As  a 
result.  Medicare  program  expenditures 
are  lower.  Where  Medicare  beneficiaries 
have  no  financial  stake  because  a 
provider  has  waived  their  coinsurance 
amount,  they  are  less  likely  to  be 
concerned  over  whether  the  charge  for 
the  service  is  $10  or  $100.  and  are  less 
likely  to  question  the  medical  necessity 
of  the  item  or  service  provided  or 
ordered.  Similarly,  where  a  health  plan 
(or  insurer)  is  responsible  for  paying  a 
Medicare  beneficiary's  coinsurance  or 
deductible  amounts,  it  is  concerned 
about  the  cost  or  necessity  of  the 
services  provided  to  their  enrollees. 
However,  where  a  health  plan  negotiates 
a  waiver  of  Medicare  coinsurance  or 
deductible  amounts  with  providers,  it 
no  longer  has  a  financial  stake  because 
there  are  no  costs  it  incurs  for  the 
services  provided  by  that  provider  to 
Medicare  beneficiaries.  Once  again,  the 
Medicare  program  ends  up  paying  for 
the  full  cost  of  care. 

We  have  no  evidence  to  indicate  that 
Medicare  SELECT  plans  are 
significantly  different  from  other 
Medigap  plans  or  other  types  of 
managed  care  health  plans  in  this 
respect,  or  that  they  will  adequately 
protect  the  Medicare  program  from 
higher  costs  or  inappropriate 
expenditures.  Section  1882(t)  of  the  Act 
does  not  provide  any  specific  safeguards 
against  the  abuses  that  occur  from  the 
waiver  of  Medicare  Part  B  coinsurance 
or  deductibles.  Thus,  we  continue  to 
decline  to  provide  any  expanded 
protection  for  Medicare  SELECT  plans. 

Comment:  One  commenter  indicated 
that  the  False  Claims  Act  and  other 
laws,  but  not  this  rule,  should  address 
situations  where  waivers  of  coinsurance 
and  deductibles  might  result  in 
inaccurate  charges  billed  to  Medicare 
program. 

Response:  We  disagree  that  abuses 
arising  from  the  waiver  of  coinsurance 
and  deductibles  should  be  addressed 
through  the  use  of  the  False  Claims  Act 
and  other  laws  and  regulations.  One  of 
the  primary  purposes  of  the  anti- 
kickback  statute  is  to  protect  the 
Medicare  program  from  higher  costs  and 
overutihzation  that  occur  when 
financial  incentives  are  offered  or  given 
in  order  to  obtain  Medicare  program 
business.  Thus,  the  anti-kickback  statute 
is  an  appropriate  mechanism  to  d^al 
with  higher  program  costs  resulting 
from  inaccurate  charges  and  claims 
submitted  to  the  Medicare  program. 

Moreover,  the  purpose  oi  the  safe 
harbor  regulations  is  to  exempt  from 


criminal  or  civil  liability  those  practices 
which,  although  they  violate  the  anti- 
kickback  statute,  are  not  harmful  to  the 
Medicare  or  State  health  care  programs. 
As  discussed  abcve,  routine  waivers  of 
Medicare  Part  B  coinsurance  and 
deductible  amounts  are  harmful  and 
abusive  because  they  regularly  lead  to 
false  claims  and  increased  costs  and 
because  they  encourage  overutilization 
or  inappropriate  utilization  of  services. 
Thus,  safe  harbor  protection  is 
unwarranted  and  inappropriate. 

Finally,  another  purpose  of  the  safe 
harbor  regulations  is  to  provide 
standards  which  providers  and  other 
persons  or  entities  can  comply  with  and 
be  assured  that  they  will  not  be  subject 
to  criminal  or  civil  prosecution  or 
exclusion  from  program  participation. 
We  actively  encourage  providers  to 
come  into  compliance  with  applicable 
safe  harbor  provisions.  It  would  be 
unfair  and  misleading,  if  not  an  abuse 
of  discretion,  for  us  to  provide  an 
exception  under  the  anti-kickback 
statute  for  certain  behavior  when 
compliance  with  that  exception  would 
subject  providers  and  plans  or  insurers 
to  the  very  same  criminal,  civil,  and 
administrative  sanctions  under  the  False 
Claims  Act  or  other  provisions.  The 
mission  of  the  OIG  is  to  prevent  fraud 
and  abuse,  not  to  encourage  it. 

Comment:  One  commenter  indicated 
that  the  OIG  should,  at  a  minimum, 
publish  a  new  Federal  Register  notice 
that  lists  examples  of  coinsurance 
waiver  arrangements  that  may  not 
qualify  for  safe  harbor  protection,  but 
"probably  would  not  be  pursued 
criminally  or  civilly  by  the  OIG." 

Response:  We  do  not  believe  that 
there  are  any  specific  types  of  situations 
involving  a  routine  waiver  of 
coinsurance  or  deductibles  that  we 
would  decline  to  pursue  as  a  general 
rule.  Thus,  we  believe  that  publication 
of  a  new  Federal  Register  notice  is  not 
necessary.  In  the  OIG  Fraud  Alert  on 
this  subject,  we  have  indicated  that 
waivers  were  only  appropriate  on  a 
case-by-case  basis  in  consideration  of  a 
patient's  financial  hardship  or  where  a 
good  faith  effort  to  collect  has  been 
made.  We  have  not  changed  our 
position. 

2.  Incentives  to  All  Enrollees 

Comment:  Some  commenters 
maintained  that  a  literal  reading  of  the 
enrollee  incentive  safe  harbor  would 
necessitate  uniformity  among  all 
products,  thereby  eliminating  any 
incentive.  The  commenters  encouraged 
the  OIG  to  eliminate  the  provision  or 
restrict  it  to  all  enrollees  of  a  particular 
product. 
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Hebponse.  1  he  purpose  ot  tiie 
requirement  that  incentives  be  provided 
to  all  enrollees  was  to  restrict  the  ability 
of  health  plans  to  target  particular 
Medicare  or  Medicaid  beneficiaries  or 
groups  of  such  beneficiaries  and  induce 
them  to  enroll  in  the  plan  by  providing 
incentives.  We  were  concerned  that 
plans  would  target  healthy  beneficiaries 
by  offering  them  increased  services  or 
reductions  in  cost  sharing  and  attempt 
to  avoid  older  or  sicker  beneficiaries  or 
those  with  expensive  or  chronic  health 
conditions  requiring  a  high  utilization 
of  services  by  offering  only  the  same 
services  available  through  a  fee-for- 
service  plan.  Accordingly,  we  are 
reluctant  to  eliminate  this  requirement 
from  the  safe  harbor.  We  are  also 
reluctant  to  limit  the  regulation  to  a 
product -specific  approach  because  we 
are  concerned  that  the  same  type  of 
abuses  could  occur  where  health  plans 
offered  several  different  products. 

Comment:  A  number  of  commenters 
urged  the  OIG  to  restrict  the  scope  of 
"enrollee"  only  to  members  of  the 
Medicare  or  State  health  care  programs. 
They  believed  that  the  inclusion  of  all 
enrollees  was  unwarranted  and 
exceeded  the  scope  of  the  Medicare  and 
Medicaid  Patient  Program  Protection 
Act  (MMPPPA)of  1987. 

Response:  Although  we  do  not  agree 
that  the  scope  of  the  provision  exceeded 
our  authority  under  MMPPPA,  we 
believe  that  these  concerns  can  be 
adequately  addressed  by  limiting  the 

E revision  to  all  enrollees  who  are  also 
Bneficiaries  of  the  Medicare  and  State 
health  care  progrcims.  Accordingly,  we 
have  revised  the  safe  harbor  on 
incentives  to  enrollees  to  require  that 
incentives  offered  by  health  plans  be 
offered  to  all  Medicare  or  State  health 
care  program  enrollees  of  the  plan.  We 
believe  that  this  limitation  will 
adequately  safeguard  against  the 
possibility  that  health  plans  may 
improperly  favor  certain  healthy 
beneficiaries  or  use  incentives  to 
improperly  encourage  utilization  when 
the  item  or  service  is  furnished. 

3.  Incentives  by  Non-Contract  Health 
Plans 

Comment:  Several  commenters 
believed  that  safe  harbor  protection 
should  be  given  to  any  managed  care 
plan  that  offers  a  higher  level  of  benefits 
or  services  obtained  from  a  contract 
provider.  They  believed  that  protection 
should  be  given  for  all  incentives  by 
managed  care  plans,  including  those 
providing  Medicare  supplemental 
coverage.  Other  commenters  indicated 
that  coinsurance  waivers  and  other 
financial  incentives  to  encourage  the 
use  of  a  preferred  provider  panel  were 
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incentives  that  do  not  cause  harm  to 
Medicare  or  Medicaid  and  should 
therefore  be  recognized. 

Response:  We  remain  unpersuaded  at 
this  time  that  safe  harbor  protection  is 
appropriate  for  health  plans  that  are  not 
under  contract  with  HCFA  or  a 
Medicaid  State  agency.  Unlike  contract 
plans  that  are  limited  to  a  few  types  of 
arrangements,  non-contract  plans 
consist  of  widely  varying  arrangements 
and  widely  differing  scopes  of  benefits. 
These  plans  are  subject  to  little 
oversight.  Most  of  the  commenters  who 
requested  a  broadening  of  the  safe 
harbor  failed  to  provide  any  discussion 
of  precisely  how  the  Medicare  and 
Medicaid  programs  would  or  could  be 
protected  against  abuses  if  all  managed 
care  plans  were  permitted  to  offer  any 
kind  of  incentives  free  of  anti-kickback 
liability.  Nor  did  they  provide  any 
substantive  evidence  that  the  majority  of 
the  existing  managed  care  plans  have 
effective  mechanisms  and  controls  that 
would  adequately  protect  the  Medicare 
and  Medicaid  programs  against  higher 
costs  or  overutilization.  Finally,  the 
commenters  did  not  suggest  any 
standards  we  could  impose  which 
would  eliminate  plans  that  do  not  have 
in  effect  adequate  mechanisms  to 
protect  the  Medicare  or  Medicaid 
programs  from  abuse. 

Moreover,  we  believe  that  the  fact  that 
the  Medicare  and  Medicaid  programs 
reimburse  services  provided  to  enrollees 
of  non-contract  plans  on  a  fee-for- 
service  basis  makes  these  situations 
subject  to  the  same  potential  abuses  and 
risk^as  exist  with  incentives  offered  by 
non-managed  care  plans  or  providers. 
Where  a  health  care  provider  who  is 
part  of  a  preferred  provider  network 
treats  a  beneficiary  and  will  be  paid  for 
each  service  that  he  or  she  provides  on 
a  fee-for-service  basis  by  Medicare  or 
Medicaid,  that  provider  has  no  built-in 
incentive  not  to  overutilize.  Ttfthe 
extent  that  the  provider  has  agreed  to 
accept  reduced  fees  for  the  treatment  of 
plan  enrollees.  he  or  she  may  have  a 
direct  incentive  to  increase  the  number 
of  services  to  make  up  for  the  reduction 
in  fees.  Similarly,  if  the  beneficiary  has 
reduced  or  no  cost  sharing  obligations, 
the  beneficiary  faces  no  disincentive  to 
overutilization.  The  plan  does  not 
prevent  reimbursement  for  these 
unnecessary  services  because  the  claims 
are  directly  submitted  to  and  paid  by 
Medicare  or  Medicaid.  Finally,  where 
managed  care  providers  agree  to  accept 
Medicare  payment  as  payment  in  full, 
the  burden  of  the  reduced  cost  sharing 
incentives  offered  to  beneficiaries  comes 
at  the  expense  of  the  Medicare  program, 
because  the  program  will  end  up  paying 


100  percent  ot  the  provider's  tee.  Thus, 
these  incentives  can  cause  harm  to  the 
Medicare  and  Medicaid  programs. 

Comment:  Some  commenters  argued 
that  incentives  by  non-contract  plans 
should  be  allowed  because  most 
managed  care  plans  adequately  monitor 
for  overutiUzation,  and  that  many  non- 
contract  plans  are  monitored  either  as 
Federally-qualified  HMOs  or  as  a  result 
of  accreditation  by  independent 
organizations.  They  also  argued  that 
Medicare  and  Medicaid  patients  cannot 
be  carved  out  of  a  managed  care  plan's 
incentive  programs,  and  that  a  loss  of 
administrative  efficiencies  could  result 
if  plans  need  to  handle  program 
beneficiaries  differently  than  others 
covered  under  group  plans. 

Response:  We  do  not  believe  that 
existing  utilization  review  mechanisms 
are  sufficient  to  protect  the  Medicare 
and  Medicaid  programs  against  abuses 
associated  with  self-referral.  One  major 
problem  is  that  there  are  no  widely 
accepted  definitions  or  standards 
governing  utilization  review.  This 
presents  a  major  barrier  to  drafting  a 
safe  harbor  with  clear,  well-defined 
standards.  Additionally,  most 
utilization  review  activity  is  focused  on 
expensive  procedures  or  on  patterns  of 
care,  and  therefore  does  not  address 
individual  physician  decisions  on 
diagnostic  or  other  treatment  services, 
where  many  self-referral  abuses  occur. 
Utilization  review  is  also  designed  to 
identify  and  address  medical  care  that 
falls  outside  of  accepted  medical 
parameters  or  norms.  Most  of  the 
problems  we  have  observed  in  the  area 
of  self-referral  involve  physician 
treatment  decisions  that  are  within  the 
range  of  accepted  parameters  or  norms, 
but  where  financial  incentives  may 
improperly  influence  or  affect  physician 
judgments.  Accordingly,  we  are  not  at 
all  confident  that  utilization  review  will 
cure  or  prevent  self-referral  problems 
that  the  anti-kickback  statute  was 
intended  to  address.  Therefore,  it  would 
be  unwise  to  adopt  utilization  review 
mechanisms  as  an  appropriate  standard 
for  safe  harbor  protection. 

Where  Medicare  or  Medicaid  are 
responsible  for  paying  for  a  portion  of 
the  care  rendered  to  enrollees  of  a 
managed  care  plan,  the  plan  must 
already  have  some  procedures  that  are 
different  from  those  used  where  the 
plan  is  solely  responsible  for  the  cost  of 
care.  For  example,  separate  claims  must 
be  submitted  to  those  programs  either 
before  or  after  claims  are  submitted  to 
the  managed  care  health  plan.  We 
believe  that  managed  care  plans  can 
handle  potential  differences  between 
Medicare's  and  the  plan's  coinsurance 
amounts  in  ways  that  are  efficient  and 
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economical  as  well  as  in  compliance 
with  the  requirements  of  Federal  law. 

Comment:  One  commenter 
specifically  urged  that  safe  harbor 
protection  should  be  limited  to  plans 
under  contract  with  HCFA  or  a  State 
agency,  arguing  that  if  it  is  broadened  it 
will  result  in  unfair  competitive 
practices  and  illegal  waivers  of 
coinsurance  and  deductibles.  A  second 
commenter  agreed,  but  believed  an 
exception  should  be  made  for  situations 
where  dual  coverage  exists  and  the 
second  plan  adopts  a  non-duplication  of 
benefits  or  preservation  of  deductibles 
and  coinsurance  posture. 

Response:  We  snare  the  concerns  of 
the  commenters  that  expansion  of  the 
safe  harbor  provision  could  result  in 
abusive  or  illegal  practices.  As  we 
indicated  in  an  earlier  response,  we 
remain  concerned  that  because  services 
provided  to  enrollees  of  non-contract 
plans  are  reimbursed  on  a  fee-for-service 
basis,  the  plans  would  pose  the  same 
risks  to  the  Medicare  and  Medicaid 
programs  as  typical  fee-for-service 
plans.  In  the  case  of  contract  plans,  the 
reimbursement  formulae  take  into 
account  the  cost  sharing  obligations  of 
beneficiaries  that  the  Medicare  or 
Medicaid  programs  may  require,  so 
there  is  no  problem  with  illegal  waivers 
of  coinsurance  or  deductibles.  We  also 
believe  that  the  rules  applicable  to 
contract  plans  and  the  oversight 
provided  by  HCFA  or  a  State  Medicaid 
agency  should  be  sufficient  to  prevent 
anti-competitive  or  other  abusive 
practices  from  occurring  in  contract 
plans. 

We  do  not  believe  that  a  special  safe 
harbor  provision  is  necessary  or 
warranted  at  this  time  to  deal  with  dual 
coverage  situations.  Dual  coverage  is 
where  a  person  is  covered  by  more  than 
one  health  insurance  policy.  An 
example  would  be  where  a  husband  and 
wife  are  both  employed  and  each  is 
covered  by  an  employer  policy  that 
includes  family  members.  We  do  not 
believe  that  dual  coverage  (to  be 
distinguished  from  Medicare 
supplemental  or  Medigap  coverage)  is  a 
problem  that  affects  significant  numbers 
of  Medicare  or  Medicaid  beneficiaries. 
Companies  are  expressly  prohibited  by 
law  from  selling  Medicare  beneficiaries 
health  insurance  coverage  that 
duplicates  any  existing  coverage  that 
they  may  have.  Medicaid  is  a  payer  of 
last  resort  and  will  not  pay  for  services 
covered  by  other  health  insurance  or 
plans.  i 

4.  Price  Reduction  Agrefemenls 

Comment:  One  commenter  questioned 
why  the  price  reduction  safe  harbor 
applicable  to  plans  not  under  contract 


with  HCFA  or  a  Medicaid  State  agency 
was  drafted  on  a  fee-for-service  concept. 

Response:  The  safe  harbor  was  drafted 
in  this  manner  because  that  is  how  the 
Medicare  and  Medicaid  programs 
almost  exclusively  pay  for  services 
furnished  to  program  beneficiaries  by 
non-contract  managed  care  health  plans 
or  by  providers  who  are  affiliated  with 
non-contract  plans.  Such  plans  and 
providers  are  reimbursed  for  each 
separate  covered  service  provided  to 
Medicare  or  Medicaid  beneficiaries  on 
the  basis  of  fee  schedules  or  allowable 
charges.  Capitated  payment 
arrangements  and  reasonable  cost- 
related  reimbursement  are  only  directly 
allowed  in  plans  which  are  under 
contract.  We  have  dealt  with  those  types 
of  arrangements  in  the  first  two  parts  of 
the  price  reduction  safe  harbor  dealing 
with  plans  under  contract  with  HCFA  or 
a  Medicaid  State  agency.  Therefore,  we 
did  not  believe  it  was  necessary  or 
appropriate  to  provide  for  safe  harbor 
protection  for  other  types  of  payment 
mechanisms  in  the  price  reduction  safe 
harbor  for  non-contract  plans. 

Comment:  Many  commenters  objected 
to  the  fact  that  this  safe  harbor 
exempted  only  remuneration  in  the 
form  of  a  reduction  in  the  provider's 
usual  charge  for  the  service,  thereby  not 
protecting  capitation  agreements, 
bonuses,  and  withhold  arrangements. 
These  commenters  believed  that  the  safe 
harbor  should  protect  all  HMO  or  PPO 
compensation  arrangements,  including 
risk  incentive  pools  and  volume  rebates, 
so  long  as  they  were  not  linked  to 
referrals  of  Medicare  or  Medicaid 
patients. 

Response:  We  have  reconsidered  our 
position  that  we  did  not  need  to  address 
capitated  arrangements  in  the  safe 
harbor  for  price  reductions  in  non- 
contract  health  plans.  Although  the 
Medicare  and  Medicaid  programs  may 
pay  for  services  on  a  fee-for-service 
basis,  some  health  plans  contract  with 
individual  health  care  providers  for  the 
provision  of  services  using  a  variety  of 
different  mechanisms,  including 
capitation.  Since  the  amount  paid  to  a 
provider  under  a  capitated  arrangement 
may  represent  a  reduction  in  the 
amount  he  or  she  would  otherwise 
receive  for  treating  a  particular  patient 
and  the  provider  agrees  to  accept  such 
payment  amount  in  return  for  an  agreed 
upon  or  anticipated  flow  of  patients,  the 
anti-kickback  statute  may  be  impUcated. 
Therefore,  we  believe  that  some 
protection  for  these  arrangements  may  . 
be  warranted. 

Our  experience  has  indicated  that  the 
most  common  risks  that  the  anti- 
kickback  statute  is  directed  toward 
preventing  are  not  present  in  the  ca.se  of 


at-risk,  capitated  payment  mechanisms. 
Where  a  provider  is  paid  a  fixed  amount 
for  all  the  services  provided  to  a  patient, 
there  is  no  incentive  for  overutilization. 
If  anything,  there  is  an  incentive  to 
underutilize.  Accordingly,  the  Medicare 
and  Medicaid  programs  face  little  risk  of 
overutilization  or  the  increased  costs 
that  accompany  such  overutilization 
where  services  are  provided  by  a 
provider  who  is  paid  solely  on  an  at-risk 
or  capitated  basis.  For  these  reasons,  we 
believe  it  would  be  appropriate  for  us  to 
provide  safe  harbor  protection  for  such 
arrangements. 

Accordingly,  we  have  revised  the 
price  reduction  safe  harbor  to  add  a  new 
category  of  price  reduction  agreement 
applicable  to  capitated  payment 
arrangements  to  providers.  In  order  to 
qualify  for  safe  harbor  protection,  both 
the  health  plan  and  the  contract  health 
care  provider  must  comply  with  five 
standards.  First,  the  term  of  the 
agreement  must  be  for  not  less  than  one 
year.  Second,  the  agreement  must 
specify  the  covered  items  or  services 
that  will  be  furnished  to  enrollees  of  the 
plan  and  the  total  amount  per  enrollee 
that  the  provider  will  be  paid  for  such 
covered  items  or  services,  including  any 
copayments  to  be  paid  by  enrollees.  The 
amount  the  provider  will  be  paid  per 
enrollee  may  be  expressed  in  a  per 
month  or  other  time  period  basis.  Third, 
the  payment  amount  set  forth  in  the 
agreement  must  remain  in  effect 
throughout  the  term  of  the  agreement. 
Fourth,  the  health  plan  and  the  provider 
must  fully  and  accurately  report  to  the 
Medicare  and  State  health  care 
programs  upon  request,  the  terms  of  the 
agreement  and  the  amounts  paid  in 
accordance  with  the  agreement.  Finally, 
the  provider  must  not  claim  or  request 
payment  in  any  form  from  the 
Department,  a  State  health  care  program 
or  an  enrollee  (other  than  specified 
copayment  amounts)  for  covered  items 
or  services.  Similarly,  the  health  plan 
must  not  pay  the  provider  in  excess  of 
the  amounts  provided  by  the  agreement 
for  the  provision  of  covered  items  or 
services. 

For  the  most  part,  the  conditions 
applicable  to  this  new  category  of  price 
reduction  agreement  are  the  same  or 
comparable  to  those  applicable  to  fee- 
for-service  arrangements.  We  believe 
these  conditions  are  necessary  to 
prevent  plans  or  providers  from 
manipulating  the  terms  of  the  agreed 
upon  arrangement  and  adjusting  the 
level  of  reimbursement  or  the  scope  of 
covered  services  for  improper  or  illegal 
purposes.  We  believe  that  providers  and 
plans  should  take  steps  to  ensure  that 
they  have  sufficient  information 
concerning  the  costs  of  providing 
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services  and  the  frequency  and  types  of 
services  that  will  be  required  for  the 
plan's  enrollees  before  they  enter  into 
these  types  of  arrangements.  We  believe 
that  the  restrictions  on  seeking  or 
paying  additional  amounts  for  covered 
services  and  the  requirements  for 
disclosure  are  necessary  to  ensure  that 
the  Medicare  and  Medicaid  programs 
are  not  being  charged  excessive  or 
inappropriate  amounts. 

We  have  declined  to  provide  specific 
safe  harbor  protection  to  withhold 
pools,  risk  incentive  pools,  or  other 
types  of  incentive  programs  offered  by 
non-contract  managed  care  plans.  One 
problem  we  have  with  these  types  of 
arrangements  is  that  there  are  no 
uniform  standards  or  deHnitions 
applicable  to  each  of  these  different 
types  of  mechanisms.  Each  health  plan 
sets  its  own  standards  or  risk  pools  and 
determines  the  amounts  that  will  be 
paid  or  withheld.  Because  these  types  of 
arrangements  vary  so  widely  in  amounts 
and  scope,  and  because  there  are  no 
commonly  accepted  minimum 
standards  as  to  what  criteria  an 
incentive  plan  should  include,  we  do 
not  believe  that  it  would  be  feasible  for 
us  to  set  adequate  or  appropriate 
minimum  standards  for  a  safe  harbor. 
Moreover,  because  these  types  of 
payment  mechanisms  offer  additional 
remuneration  to  providers  that  is  related 
to  the  volume  or  value  of  services 
provided,  their  use  is  particularly 
vulnerable  to  abuse.  They  can  be  used 
to  manipulate  provider  payment  levels 
and  can  be  used  to  inappropriately 
affect  the  flow  of  Medicare  and 
Medicaid  reimbursable  business.  We  are 
not  confident  that  we  could  create  a' safe 
harbor  where  we  would  be  reasonably 
certain  that  any  individual  incentive 
plan  qualifying  for  protection  would  be 
non-abusive. 

We  also  believe  that  withhold 
arrangements  present  additional 
problems.  We  are  concerned  that  in 
some  cases  providers  subject  to  a 
withhold  may  be  submitting  false  claims 
to  the  Medicare  and  Medicaid  programs. 
If  the  provider  does  not  ultimately 
receive  the  withheld  amount  or  does  not 
have  a  reasonable  expectation  of 
receiving  it,  and  includes  the  full 
amount  of  the  potential  fee  on  the  claim 
form,  he  or  she  has  misrepresented  the 
amount  of  his  or  her  fee  and  stands  to 
be  overpaid  by  the  Medicare  or 
Medicaid  programs.  For  example,  if  a 
provider's  agreed  upon  fee  is  $100  but 
the  health  plan  has  a  20  percent 
withhold  in  place,  he  or  she  is  only 
assured  of  receiving  $80  in  payment  for 
the  services  provided.  If  that  provider 
submits  a  claim  to  the  Medicare 
program  for  $100  and  is  paid  $80,  that 


provider  will  have  received  full 
payment  from  the  Medicare  program 
unless  he  or  she  also  receives  the 
withheld  amount.  The  net  effect  is  the 
same  as  an  express  waiver  of 
coinsurance. 

In  some  cases  involving  withholds, 
there  is  little  likelihood  that  the 
payment  amounts  withheld  will 
actually  be  made  to  providers.  We  are 
unwilling  to  protect  any  practice  that 
may  result  in  the  submission  of  false  or 
improper  claims  to  the  programs. 

Comment:  Some  commenters  objected 
to  the  fact  that  this  safe  harbor  provision 
does  not  recognize  compensation  based 
on  reasonable  and  customary 
allowances,  such  as  a  discount  from 
usual  charges. 

Response:  We  believe  that  reasonable 
and  customary  or  usual  charges  have  no 
fixed  meaning  and  are  subject  to  change 
at  the  provider's  discretion  and, 
therefore,  subject  to  manipulation  and 
abuse.  We  believe  it  is  necessary  to  have 
a  fixed  and  identifiable  list  of  charges 
and  services  in  order  to  be  able  to 
determine  compliance  with  the  terms  of 
the  safe  harbor.  If  the  provider  had  a  list 
of  his  or  her  reasonable  and  customary 
or  usual  charges  that  was  incorporated 
as  a  part  of  the  agreement  with  the 
health  plan,  and  the  agreement  specified 
that  the  agreed  upon  payment  rate 
would  be  80  percent  of  the  charges  on 
the  list,  we  believe  that  would  be 
acceptable  under  the  terms  of  the  safe 
harbor  because  the  price  for  each  service 
would  be  a  fixed  and  readily 
ascertainable  amount.  Of  course,  it 
would  be  the  reduced  amount  that  is  the 
provider's  charge  for  services  to  the 
plan's  enrollees,  not  the  reasonable  and 
customary  or  usual  charge,  and  that 
reduced  amount  would  be  required  to 
be  submitted  on  any  claims  or  requests 
for  payment  to  the  Medicare  or 
Medicaid  programs  for  services 
rendered  to  plan  enrollees. 

Comment:  Some  commenters  objected 
to  the  prohibition  against  submitting  a 
claim  in  excess  of  the  fee  schedule 
because  it  prohibits  pUns  or 
intermediaries  that  operate  by 
negotiating  discounts  with  providers 
and  marking  up  the  fees  to  the 
purchaser.  This  is  the  PPO's  mechanism 
for  defraying  its  costs.  They  indicated 
that  such  arrangements  should  be 
allowed  because  fees  are  still  less  than 
what  the  purchaser  would  otherwise 
pay.  Specifically,  commenters  stated 
that  the  safe  harbor  should  cover  fees  to 
providers  that  are  a  percentage  of 
charges  billed  by  the  contracting 
provider  and  are  attributable  to  the 
PPO's  marketing  services  to  third  party 
payers. 


Response:  We  believe  any 
arrangements  that  set  fees  based  on  the 
volume  or  value  of  services  provided  to 
patients  are  subject  to  abuse  and 
therefore,  we  decline  blanket  protection 
for  them.  We  have  seen  instances  where 
such  payments  are  really  only  thinly 
disguised  attempts  to  pay  for  referrals. 
Moreover,  there  is  also  no  guarantee  that 
the  marked-up  charges  submitted  to  the 
Medicare  and  Medicaid  programs  would 
be  any  lower  than  the  provider's  usual 
charges  to  the  programs.  Thus,  there  is 
no  guarantee  that  the  programs  will 
benefit  from  allowing  such 
arrangements.  We  believe  that  there  are 
enough  other  options  a  PPO  can  employ 
to  cover  its  administrative  or  marketing 
costs.  The  PPO  can  include  such  costs 
in  the  premiums  charged  to  plan 
enrollees  or  in  fees  charged  to  insurers 
or  employers  where  the  PPO 
administers  the  plan  for  such  entities. 
The  PPO  is  also  free  to  enter  into 
separate  contracts  with  providers  for 
management  services.  Of  course,  in 
order  to  qualify  for  safe  harbor 
protection,  such  contracts  would  have 
to  meet  the  terms  of  the  safe  harbor  on 
management  or  personal  services 
contracts.  We  also  wish  to  emphasize 
that  by  not  protecting  such  payment 
mechanisms  under  the  safe  harbor,  we 
do  not  prohibit  them,  as  the  commenters 
believe.  The  failure  to  fall  within  a  safe 
harbor  means  only  that  they  are  subject 
to  the  anti-kickback  statute  in  precisely 
the  same  manner  that  they  were  prior  to 
the  issuance  of  the  safe  harbor. 

Comment:  Some  commenters  opposed 
the  regulation's  "sole  purpose" 
requirement  as  being  inconsistent  with 
the  structures  of  managed  care  plans. 
These  commenters  argued  that 
providers  qualifying  for  the  safe  harbors 
should  be  allowed  to  contribute 
activities  such  as  pre-enroUment 
screening,  utilization  review  and  quality 
assurance  services. 

Response:  Our  intent  in  creating  the 
safe  harbor  for  price  reduction 
agreements  was  to  protect  only  those 
discounts  given  by  contract  health  care 
providers  for  the  items  and  services  they 
furnish  to  enrollees.  In  order  to  ensure 
that  we  can  determine  whether  the 
discounts  given  by  providers  comply 
with  all  of  the  requirements  of  the  safe 
harbor,  it  is  necessary  to  have  a  separate 
agreement  that  covers  only  the 
discounted  arrangements  that  fall 
within  the  scope  of  the  safe  harbor.  We 
have  not  prohibited  managed  care 
entities  from  entering  into  separate 
agreements  with  providers  for  other 
activities  such  as  utilization  review,  pre- 
enrollment  screening  or  even  marketing 
activities.  However,  contracts  for  such 
activities  will  be  scrutinized  separately 
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and  will  only  be  afforded  safe  harbor 
protection  if  they  meet  the  requirements 
of  the  existing  management  and 
personal  services  safe  harbor. 

We  are  unwilling  to  expand  the  price 
reduction  safe  harbor  to  cover  these 
activities  because,  as  we  noted  in  the 
preamble  to  the  interim  final  rule,  we 
have  observed  that  some  HMOs  have 
abused  their  contractual  relationships 
with  medical  groups  where  individuals 
in  the  groups  have  conducted  abusive  or 
illegal  activities  on  behalf  of  the  HMO. 
For  instance,  various  contract  health 
plans  have  engaged  in  pre-enrollment 
screening  in  order  to  deny  or  discourage 
relatively  sick  beneficiaries  from 
enrolling.  Such  activities  in  at  least  one 
case  resulted  in  a  criminal  conviction. 
Additionally,  it  is  easy  to  manipulate 
agreements  for  the  provision  of 
utilization  review  services  and  other 
activities  to  make  payments  to  reward 
providers  for  certain  actions  or  to 
provide  additional  reimbursement  to 
certain  providers  in  violation  of  the 
anti-kickback  statute.  For  these  reasons, 
we  believe  the  standards  of  the 
management  and  personal  services  safe 
harbor  should  continue  to  be  applied  to 
personal  services  contracts  between 
managed  care  entities  and  contract 
health  care  providers. 

Comment:  A  number  of  commenters 
wanted  the  OIG  to  protect  volume- 
sensitive  fee  schedules,  subject  to 
"possible  pricing  adjustments,"  if  the 
schedule  is  stated  in  the  contract  and 
not  increased  during  its  term.  These 
commenters  would  like  to  render  higher 
payment  to  providers  who  service  a 
greater  number  of  managed  care  patients 
to  ensure  access  to  care. 

Response:  We  decline  to  protect 
volume-sensitive  fee  schedules.  We 
have  found  that  volume-sensitive 
reimbursement  levels  are  often 
extremely  abusive.  These  types  of 
schedules  offer  increased  incentives  for 
providers  to  overutilize,  since  the 
payments  they  receive  will  be  higher  if 
they  provide  more  services  to  more 
patients.  We  are  not  sure  what  one  of 
the  commenters  meant  specifically  by 
the  term  "po.ssible  pricing  adjustments," 
but  we  are  concerned  that  any  such 
adjustments  could  create  a  referral- 
driven  mechanism  that  would  not  serve 
the  interests  of  the  programs.  We  believe 
that  other  mechanisms  exist  through 
which  health  plans  may  ensure  that 
providers  give  adequate  coverage  to 
patients  or  through  which  plans  could 
reimburse  providers  who  agree  to  treat 
a  larger  number  of  plan  enrollees.  For 
example,  plans  could  require  that 
providers  agree  to  treat  minimum 
numbers  of  enrollees  and  set  the  amount 
of  compensation  based  on  that  number. 


Alternatively,  providers  could  agree  to 
treat  all  plan  enrollees  who  need 
services  up  to  a  certain  number,  with 
higher  reimbursement  levels  for  larger 
numbers  of  patients. 

Comment:  Several  commenters  took 
exception  to  the  one-year  term 
minimum  requirement,  contending  that 
it  excludes  common  contract  terms, 
such  as  reciprocal  termination  clauses 
and  inhibits  plans,  that  may  need  to 
contract  with  a  particular  provider  for 
less  than  one  year.  Other  commenters 
argued  that  the  requirement  unduly 
restricts  HMOs  and  does  not  allow  for 
alterations  based  on  changed 
circumstances.  These  commenters 
asserted  that  a  change  during  the 
contract  year  in  the  percentage  of  fee 
schedule  an  HMO  will  pay  is  not  a 
means  of  inducing  referrals  of  patients 
enrolled  in  a  plan. 

Response:  We  have  found  that 
reciprocal  termination  clauses  can  result 
in  parties  engaging  in  "sham"  contracts 
whereby  they  terminate  the  contract  and 
renegotiate  terms  to  gain  more  favorable 
financial  positions.  Alternatively,  they 
may  terminate  contracts  in  order  to 
enter  into  contracts  with  more  favorable 
financial  terms  with  other  providers. 
These  renegotiations  may  affect  the  flow 
of  Medicare  or  Medicaid  reimbursable 
business.  We  believe  it  is  necessary  for 
the  contracts  to  have  a  fixed  term  of  at 
least  one  year  in  order  to  avoid  such 
manipulations.  We  have  adopted  a  one- 
year  term  for  all  of  the  safe  harbor 
provisions  involving  contracts.  The 
commenters  have  not  demonstrated  any 
reasons  why  managed  care  contracts 
necessitate  a  different  length. 
Accordingly,  if  parties  alter  contractual 
terms  based  on  purportedly  changed 
circumstances,  that  alteration  will  not 
enjoy  safe  harbor  protection. 
Termination  "for  cause"  clauses  drafted 
in  compliance  with  Internal  Revenue 
Service  or  other  legal  or  regulatory 
requirements  should  not  jeopardize  safe 
harbor  status  if  the  purpose  of  the 
termination  clause  is  to  comply  with 
these  requirements  and  not  to  facilitate 
renegotiation  of  contract  terms.  If  a 
contract  is  terminated  in  accordance 
with  a  legally  enforceable  termination 
clause,  the  failure  to  renew  the  contract 
would  indicate  that  the  termination  was 
effectuated  for  a  legitimate  business 
purpose.  As  to  other  types  of 
termination  clauses,  the  OIG  will 
examine  such  conduct  on  a  case-by-case 
basis  to  assess  whether  it  is  abusive  and 
harmful. 

We  acknowledge  that  health  care 
providers  may  enter  into  short-term 
service  contracts  for  legitimate  business 
reasons  and  not  because  of  referral 
opportunities.  However,  we  cannot 


ensure  that  only  legitimate  short-term 
contracts  will  be  covered  if  we  delete 
the  one-year  requirement.  We  would 
also  note  that  the  one-year  term  does  not 
refer  to  the  length  of  time  that  services 
will  be  necessarily  provided,  but  rather 
to  the  length  of  time  within  which  the 
fees  for  the  services  covered  by  the 
agreement  may  not  be  changed.  So  long 
as  the  contract  terms  are  not  altered 
within  a  one-year  period,  an  agreement 
that  is  performed  in  less  than  one  year 
will  meet  the  one-year  requirement  in 
the  safe  harbor  provision. 

Comment:  Some  commenters 
requested  that  the  price  reductions 
allowed  under  the  safe  harbor  should  be 
limited  to  a  specific  amount,  e.g.,  a 
Medicare-approved  rate  or  a  percentage. 
They  claimed  that  this  restriction  is 
necessary  to  prevent  providers  from 
accepting  below-cost  prices  and 
increasing  prices  for  non-managed  care 
Medicare  patients  and  others. 

Response:  We  understand  that 
providers  negotiate  discounted  prices 
with  health  plans  in  order  to  increase 
the  number  of  patients  in  their 
practices.  Providers  may  expect  that 
they  can  make  up  for  the  reductions  in 
their  charges  by  providing  services  to  a 
greater  number  of  patients.  Generally, 
providers  may  anticipate  a  certain 
number  of  new  patients  as  a  result  of 
entering  into  a  contract  with  a  managed 
care  plan.  However,  the  commenters 
raise  a  valid  concern  that  the  price 
reductions  given,  if  great  enough,  may 
shift  the  burden  of  the  price  reduction 
to  others  by  resulting  in  increased  prices 
for  non-managed  care  Medicare 
patients.  We  have  specifically  addressed 
that  concern  in  the  safe  harbor  by 
including  a  prohibition  against  cost- 
shifting  onto  the  Medicare  or  State 
health  care  programs.  Therefore,  we  are 
not  convinced  that  setting  limitations  on 
the  amount  of  a  discount  a  provider  may 
offer  is  necessary  to  prevent  abuse.  We 
also  believe  that  the  wide  variations  in 
providers'  rates  and  costs  make 
identifying  a  fixed  "below-cost"  point 
virtually  impossible.  We  would  have  to 
assess  a  provider's  entire  billing  practice 
to  determine  whether,  in  a  given  case, 
services  were  offered  at  rates  below 
actual  cost. 

Comment:  A  number  of  commenters 
contended  that  managed  care  plans 
cannot  reasonably  ensure  that  its 
contract  providers  are  not  submitting 
claims  which  violate  the  contract's 
terms  or  claims  that  exceed  the  fee 
schedule.  According  to  these 
commenters.  Medicare  should  recoup 
the  amounts  erroneously  paid  to  the 
provider  rather  than  deprive  both  the 
provider  and  the  plan  of  safe  harbor 
protection. 
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Response:  We  believe  it  is  appropriate 
to  condition  the  granting  of  safe  harbor 
protection  on  compliance  by  both  plans 
and  providers.  Managed  care  health 
plans  have  an  ongoing  relationship  with 
contract  health  care  providers  that 
includes  monitoring  and  utilization 
review  of  the  services  provided  to  plan 
enrollees.  This  relationship  is  di^erent 
from  the  usual  relationship  between 
buyers  and  sellers.  Because  of  this 
special,  ongoing  relationship,  health 
plans  have  a  greater  ability  to  monitor 
and  ensure  compliance  with  the 
requirements  of  the  safe  harbor 
regarding  the  submission  of  claims  to 
the  Medicare  or  Medicaid  programs. 
Unless  plans  are  held  accountable  in 
some  way  for  the  propriety  of  claims 
submitted  to  the  programs,  they  will 
have  no  interest  in  ensuring  the 
accuracy  of  those  claims. 

We  also  beheve  that  health  plans  have 
available  to  them  several  ways  to 
monitor  or  ensure  compliance.  For 
example,  plans  may  require  that  the 
plan  submit  all  claims  to  the  Medicare 
or  Medicaid  programs.  Alternatively,  as 
part  of  their  contracts  with  providers, 
plans  have  the  ability  to  require 
providers  to  furnish  copies  of  claims 
submitted  to  the  programs  for  plan 
enrollees  or  to  allow  a  review  of  their 
billing  records.  Plans  can  include  as  a 
contract  term  the  requirement  to  submit 
program  claims  according  to  the  agreed 
upon  fee  schedule  and  provide  for 
termination  of  the  contract  for  non- 
compliance. We  would  also  expect 
plans  to  report  to  the  Medicare  or 
Medicaid  programs  any  contract-related 
violations  of  which  they  become  aware 
so  the  programs  can  take  appropriate' 
steps  to  deal  with  the  improper  bilhng, 
including  recovery  of  any  overpayments 
made  to  the  provider.  We  would 
consider  the  actions  taken  by  the  health 
plan  in  deciding  whether  any  action 
was  warranted  under  the  anti-kickback 
statute. 

Comment:  Several  commenters  wrote 
that  the  price  reduction  safe  harbor 
imposes  unnecessary  and  impractical 
standards  regarding  advance  disclosure 
of  covered  fees  and  services,  fee 
schedules  and  cost  shifting  that  will 
impede  negotiations  and  increase  costs. 
These  commenters  urged  the  OIG  to 
permit  other  methods  of  describing 
covered  items  or  services,  such  as 
incorporation  by  reference  of  benefit 
summaries. 

Response:  We  are  uncertain  how  the 
requirement  that  the  agreement  spell  out 
the  agreed-upon  fees  will  result  in  an 
increase  in  costs  or  will  impede 
negotiations  between  health  plans  and 
providers.  This  safe  harbor  merely 
requires  that  the  agreement  specify  in 


writing  what  the  parties  have  already 
agreed  upon,  i.e.,  the  items  and  services 
that  will  be  furnished  to  plan  enrollees 
and  the  prices  that  the  provider  will 
charge  for  them.  We  have  no  objections 
if  the  parties  wish  to  reference  the 
covered  items  and  services  and  the 
schedule  of  fees  for  those  services  in  an 
attachment  to  the  contract.  However, 
those  attachments  must  clearly  indicate 
the  specific  amounts  that  will  be  paid  to 
the  provider  for  each  of  the  covered 
items  and  services  he  or  she  furnishes 
to  plan  enrollees  in  order  to  comply 
with  the  safe  harbor.  General  summaries 
of  plan  benefit  coverage  and  references 
to  percentages  of  usual  charges  will  not 
suffice.  We  reserve  the  right  to  closely 
scrutinize  these  attachments  to  ensure 
that  the  parties  have  adequately 
identified  these  items  or  services.  We 
believe  it  is  important  for  both  the 
providers  and  the  plans  to  know  what 
the  contract  covers  and  the  amounts 
they  are  entitled  to  bill  the  plan,  the 
Medicare  and  Medicaid  programs  and 
the  program  beneficiaries. 

Comment:  One  commenter  objected  to 
the  safe  harbor  requirements  on  the 
grounds  that  managed  care  contracts 
with  providers  rarely  establish  fees  for 
services  covered  by  others  nor  do  they 
specify  billing  procedures  for  services 
not  billable  to  the  managed  care  plan. 

Response:  We  believe  that  the 
commenter  has  misconstrued  the  safe 
harbor's  requirements.  The  .safe  harbor 
does  not  broaden  the  scope  of  managed 
care  plans'  coverage  to  services  covered 
by  other  plans  nor  does  it  require  a  price 
reduction  agreement  between  a 
managed  care  plan  and  a  provider  to 
establish  fees  for  services  provided  by 
others  or  for  services  not  billable  to  the 
plan.  The  agreement  need  only  identify 
those  services  that  the  provider  will  be 
paid  for  by  the  plan  and  only  those 
services  that  are  covered  by  the  plan 
and  provided  to  plan  enrollees. 

IV.  Additional  Information 

A.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  revised  final 
rule  in  accordance  with  the  provisions 
of  Executive  Order  12866.  As  indicated 
in  the  original  safe  harbor  provisions 
published  on  |uly  29, 1991  and  the 
interim  final  rule  for  these  safe  harbors 
published  on  November  5,  1992,  the 
safe  harbor  provisions  set  forth  in  this 
rulemaking  are  designed  to  permit 
individuals  and  entities  to  freely  engage 
in  business  practices  and  arrangements 
that  encourage  competition,  innovation 
and  economy.  In  doing  so,  these 
regulations  impose  no  requirements  on 
any  party.  Health  care  providers  and 


others  may  voluntarily  seek  to  comply 
with  these  provisions  so  that  they  have 
the  assurance  that  their  business 
practices  are  not  subject  to  any 
enforcement  action  under  the  anti- 
kickback  statute.  As  such,  we  believe 
that  the  economic  impact  of  these 
regulations  is  minimal  and  have  no 
effeci  on  the  economy  or  on  Federal  or 
State  expenditures. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  We 
believe  that  the  majority  of  health  care 
providers  and  practitioners  do  not 
engage  in  illegal  remuneration  schemes, 
and  that  the  aggregate  economic  impact 
of  this  provision  should,  in  effect,  be 
minimal,  affecting  only  those  who  have 
chosen  to  engage  in  prohibited  payment 
schemes  in  violation  of  the  statutory 
intent.  As  indicated  above,  this  revised 
final  rule  serves  to  clarify  various 
aspects  of  the  safe  harbor  provisions 
originally  published  on  November  5, 
1992  to  enable  entities  to  more  easily 
immunize  themselves  from  potential 
criminal  and  administrative  sanctions, 
and  to  eliminate  potential  barriers  to  the 
provision  of  coordinated  health  care-, 
under  the  Medicare  and  State  health 
care  programs.  As  a  result,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
number  of  small  business  entities,  and 
we  have,  therefore,  not  prepared  a 
regulatory  flexibility  analysis. 

B.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  provide 
60-day  notice  in  the  Federal  Register 
and  solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  OMB  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  bv  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comments  on  the  following 
issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  the  agency's 
estimate  of  the  information  collection 
burden; 

•  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

As  a  result,  we  are  soliciting  public 
comment  on  the  information  collection 
requirements  being  set  forth  in  sections 
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1001.952(m)(l)  (ii),  (iii)  and  (iv)  of  these 
regulations. 

Under  the  safe  harbor  for  price 
reductions  offered  to  health  plans,  if  a 
health  plan  is  an  HMO,  competitive 
medical  plan,  health  care  prepayment 
plan,  prepaid  health  plan  or  other 
heahh  plan  that  has  executed  a  contract 
or  agreement  with  HCFA  or  a  State 
health  care  program  to  receive  payment 
for  enrollees  on  a  reasonable  cost  or 
similar  basis,  the  health  plan  and  the 
contract  health  care  provider  must 
comply  with  four  standards.  One  of 
those  standards  is  that  the  plan  must 
fully  and  accurately  report  the  amount 
it  has  paid  the  contract  health  care 
provider  under  the  agreement  for  the 
covered  items  and  services  furnished  to 
enrollees  on  the  applicable  cost  report 
or  other  claim  form  filed  with  the 
Department  or  the  State  health  care 
program  (§  1001.952(m)(l){ii)). 

Similarly,  if  a  health  plan  is  not 
described  in  section  1001.952(m)(l)  (i) 
and  (ii)  of  the  regulations,  and  the 
contract  health  care  provider  is  not  paid 
on  an  at-risk,  capitated  basis,  both  the 
plan  and  contract  provider  must,  among 
the  six  standards  set  forth,  fully  and 
accurately  report  any  cost  report  filed 
with  Medicare  or  a  State  health  care 
program  the  fee  schedule  amounts 
charged  in  accordance  with  the 
agreement  (§  1001.952(m)(l)(iii)). 

In  addition,  under  sections 
1001.952{m)(l)  (iii)  and  (iv).  both  the 
health  plan  and  the  provider,  upon 
request,  must  report  to  the  Medicare  or 
State  health  care  program  the  terms  of 
the  agreement  and  amounts  paid  in 
accordance  with  the  agreement. 

We  estimate  that  the  current  burden 
associated  with  the  submitting  the  data 
would  be  minimal,  i.e.,  less  than  one 
hour  per  request.  Specifically,  we 
anticipate  that  any  data  request  will  not 
involve  the  creation  of  any  new 
documents  or  the  calculation  of  new 
figures  by  entities.  Rather,  we  would  be 
seeking  only  copies  of  those  agreements 
that  have  already  been  executed  by 
entities  and  those  amounts  paid  to 
individual  providers  that  are  already 
maintained  for  general  business  and  tax 
purposes.  Since  most  plans  maintain 
such  information  on  electronic  data 
bases  and  have  these  contracts  on  file, 
we  believe  such  requests  can  be 
produced  and  provided  in  less  than  one 
hour's  time.  Further,  we  believe  that 
only  a  very  small  number  of  plans  and 
providers — less  than  3  percent  of  the 
nation's  health  care  plans  and  contract 
providers — would  be  potentially 
impacted  by  this  request.  Accordingly, 
we  estimate  that  the  total  number  of 
requests  will  be  no  more  than  10  to  12 
per  year  since  they  will  be  made  only 


where  there  is  a  question  ot  whether  a 
specific  plan  or  provider  has  violated 
the  statute  and  claims  immunity  based 
on  these  safe  harbor  regulations.  Based 
on  an  estimate  of  less  than  one  dozen 
requests  per  year,  the  estimated  total 
burden  on  these  entities  will  be  under 
20  hours. 

This  information  collection  and 
recordkeeping  requirement  is  not 
effective  until  it  has  been  approved  by 
OMB  A  "ofice  will  be  published  in  the 
}  wicrai  Register  when  approval  is 

• '  :        :    '.^  indicated  in  the 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  preamble, 
organizations  and  individuals  wishing 
to  submit  comments  on  this  information 
collection  and  recordkeeping 
requirement  should  direct  them  to  the 
Office  of  Inspector  General,  Office  of 
Management  and  Policy,  Room  5550, 
Cohen  Building.  Washington.  D.C. 
20201,  Attention:  Joel  Schaer, 
Regulations  Officer. 

C.  Department  of  Justice  Review 

In  accordance  with  the  provisions  of 
Public  Law  100-93,  these  regulations 
have  been  developed  in  consultation 
with  the  Department  of  Justice. 

List  of  Subjects  in  42  CFR  Fart  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities, 
Health  professions.  Medicare. 

TITLE  42— PUBLIC  HEALTH 

CHAPTER  V— OFFiCE  OF  iNSPEC'::- 
GENERAL— HEALTH  CAPE.  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

42  CFR  Part  1001  is  amended  as  set 
forth  below: 

PART  1001— PROGRAM  iNTEGRITy— 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
is  revised  to  read  as  follows: 

Xuthority:  42  U.S.C.  1302,  1320a-7, 
1320a-7b,  1395u(j).  1395u(k),  1395y(e),  and 
1395hh. 

2.  Section  1001.952  is  amended  by 
republishing  the  introductory  text  of 
both  paragraph  (k)  and  (k)(l)  and 
revising  paragraphs  (k)(l){iii),  (1),  and 
(m)  to  read  as  follows: 

§1001.952     Exceotions. 

»  •  *  ■  « 

(k)  Waiver  of  beneficiary  coinsurance 
and  deductible  amounts.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  noi  include  any 
reduction  or  waiver  of  a  Medicare  or  a 
State  health  care  program  beneficiary's 
obligation  to  pay  coinsurance  or 
deductible  amounts  as  long  as  all  of  the 


standards  are  met  within  either  of  the 
following  two  categories  of  health  care 
providers: 

(1)  If  the  coinsurance  or  deductible 
amounts  are  owed  to  a  hospital  for 
inpatient  hospital  services  for  which 
Medicare  pays  under  the  prospective 
payment  system,  the  hospital  must 
comply  with  all  of  the  following  three 
standards — 
•        »        *        •        * 

(iii)  The  hospital's  offer  to  reduce  or 
waive  the  coinsurance  or  deductible 
amounts  must  not  be  made  as  part  of  a 
price  reduction  agreement  between  a 
hospital  and  a  third-party  payer 
(including  a  health  plan  as  defined  in 
paragraph  (1)(2)  of  this  section),  unless 
the  agreement  is  part  of  a  contract  for 
the  furnishing  of  items  or  services  to  a 
beneficiary  of  a  Medicare  supplemental 
poUcy  issued  under  the  terms  of  section 
1882(0(1)  of  the  Act. 
***** 

(1)  Increased  coverage,  reduced  cost- 
sharing  amounts,  or  reduced  premium 
amounts  offered  by  health  plans.  (1)  As 
used  in  section  1128B  of  the  Act, 
"remuneration"  does  not  include  the 
additional  coverage  of  any  item  or 
service  offered  by  a  health  plan  to  an 
enrollee  or  the  reduction  of  some  or  all 
of  the  enrollee's  obligation  to  pay  the 
health  plan  or  a  contract  health  care 
provider  for  cost-sharing  amounts  (such 
as  coinsurance,  deductible,  or 
copayment  amounts)  or  for  premium 
amounts  attributable  to  items  or  services 
covered  by  the  health  plan,  the 
Medicare  program,  or  a  State  health  care 
program,  as  long  as  the  health  plan 
complies  with  all  of  the  standards 
within  one  of  the  following  two 
categories  of  health  plans: 

(i)  If  the  health  plan  is  a  risk-based 
health  maintenance  organization, 
competitive  medical  plan,  prepaid 
health  plan,  or  other  health  plan  under 
contract  with  HCFA  or  a  State  health 
care  program  and  operating  in 
accordance  with  section  1876(g)  or 
1903(m)  of  the  Act,  under  a  Federal 
statutory  demonstration  authority,  or 
under  other  Federal  statutory  or 
regulatory  authority,  it  must  offer  the 
same  increased  coverage  or  reduced 
cost-sharing  or  premium  amounts  to  all 
Medicare  or  State  health  care  program 
enrollees  covei^  by  the  contract  unless 
othenvise  approved  by  HCFA  or  by  a 
State  health  care  program. 

(ii)  If  the  health  plan  is  a  health 
maintenance  organization,  competitive 
medical  plan,  health  care  prepayment 
plan,  prepaid  health  plan  or  other 
health  plan  that  has  executed  a  contract 
or  agreement  with  HCFA  or  with  a  State 
health  care  program  to  receive  payment 
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lor  enroiitstJs  on  a  fbdsoitdbiw  uosl  or 
similar  basis,  it  must  comply  with  both 
of  the  following  two  standards — 

(A)  The  healtn  plan  must  offer  the 
same  increased  coverage  or  reduced 
cost-shanng  or  premium  amounts  to  all 
Medicare  or  State  health  care  program 
enrollees  covered  by  the  contract  or 
agreement  unless  otherwise  approved 
by  HCFA  or  by  a  State  health  care 
program:  and 

(B)  The  heahh  plan  must  not  claim 
the  costs  of  the  increased  coverage  or 
the  reduced  cost-sharing  or  premium 
amounts  as  a  bad  debt  for  payment 
purposes  under  Medicare  or  a  State 
health  care  program  or  otherwise  shift 
the  burden  of  the  increased  coverage  or 
reduced  cost-sharing  or  premium 
amounts  to  the  extent  that  increased 
payments  are  claimed  from  Medicare  or 
a  State  health  care  program. 

(2)  For  purposes  of  paragraph  (1)  of 
this  section,  the  terms — 

Contract  health  care  provider  means 
an  individual  or  entity  under  contract 
with  a  health  plan  to  furnish  items  or 
services  to  enrollees  who  are  covered  by 
the  health  plan.  Medicare,  or  a  State 
health  care  program. 

Enrollee  means  an  individual  who  has 
entered  into  a  contractual  relationship 
with  a  health  plan  (or  on  whose  behalf 
an  employer,  or  other  private  or 
governmental  entity  has  entered  into 
such  a  relationship]  under  which  the 
individual  is  entitled  to  receive 
specified  health  care  items  and  services, 
or  insurance  coverage  for  such  items 
and  services,  in  return  for  payment  of  a 
premium  or  a  fee. 

Heahh  plan  means  an  entity  that 
furnishes  or  arranges  under  agreement 
with  contract  health  care  providers  for 
the  furnishing  of  items  or  services  to 
enrollees.  or  furnishes  insurance 
coverage  for  the  provision  of  such  items 
and  services,  in  exchange  for  a  premium 
or  a  fee.  where  such  entity: 

(i)  Of)erates  in  accordance  with  a 
contract,  agreement  or  statutory 
demonstration  authority  approved  by 
HCFA  or  a  State  health  care  program; 

(ii)  Charges  a  premium  and  its 
premium  structure  is  regulated  under  a 
State  insurance  statute  or  a  State 
enabling  statute  governing  health 
maintenance  organizations  or  preferred 
provider  organizations: 

(iii)  Is  an  employer,  if  the  enrollees  of 
the  plan  are  current  or  retired 
employees,  or  is  a  union  welfare  fund, 
if  the  enrollees  of  the  plan  are  union 
members;  or 

(iv)  Is  licensed  in  the  State,  is  under 
contract  with  an  employer,  union 
welfare  fund,  or  a  company  furnishing 
health  insurance  coverage  as  described 
in  conditions  (ii)  and  (iii)  of  this 


Oeiiiiiiioii.  dud  15  pdid  d  lev  lor  thu 
administration  of  the  plan  which 
reflects  the  fair  market  value  of  those 
services. 

(m)  Price  reductions  offered  to  health 
plans.  (1)  As  used  in  section  1128B  of 
the  Act.  "remuneration"  does  not 
include  a  reduction  in  price  a  contract 
health  care  provider  offers  to  a  health 
plan  in  accordance  with  the  terms  of  a 
written  agreement  between  the  contract 
health  care  provider  and  the  health  plan 
for  the  sole  purpose  of  furnishing  to 
enrollees  items  or  services  that  are 
covered  by  the  health  plan.  Medicare,  or 
a  State  health  care  program,  as  long  as 
both  the  health  plan  and  contract  health 
care  provider  comply  with  all  of  the 
applicable  standards  within  one  of  the 
following  four  categories  of  health 
plans: 

(i)  If  the  health  plan  is  a  risk-based 
health  maintenance  organization, 
competitive  medical  plan,  or  prepaid 
health  plan  under  coritract  with  HCFA 
or  a  State  agency  and  operating  in 
accordance  with  section  1876(g)  or 
1903(m)  of  the  Act.  under  a  Federal 
statutory  demonstration  authority,  or 
under  other  Federal  statutory  or 
regulatory  authority,  the  contract  health 
care  provider  must  not  claim  payment 
in  any  form  from  the  Department  or  the 
State  agency  for  items  or  services 
furnished  in  accordance  with  the 
agreement  except  as  approved  by  HCFA 
or  the  State  health  care  program,  or 
otherwise  shift  the  burden  of  such  an 
agreement  to  the  extent  that  increased 
payments  are  claimed  from  Medicare  or 
a  State  health  care  program. 

(ii)  If  the  health  plan  is  a  health 
maintenance  organization,  competitive 
medical  plan,  health  care  prepayment 
plan,  prepaid  health  plan,  or  other 
health  plan  that  has  executed  a  contract 
or  agreement  with  HCFA  or  a  State 
health  care  program  to  receive  payment 
for  enrollees  on  a  reasonable  cost  or 
similar  basis,  the  health  plan  and 
contract  health  care  provider  must 
comply  with  all  of  the  followmg  four 
standards — 

(A)  The  term  of  the  agreement 
between  the  health  plan  and  the 
contract  health  care  provider  must  be 
for  not  less  than  one  year; 

(B)  The  agreement  between  the  heahh 
plan  and  the  contract  health  care 
provider  must  specify  in  advance  the 
covered  items  and  services  to  be 
furnished  to  enrollees.  and  the 
methodology  for  computing  the 
payment  to  the  contract  health  care 
provider; 

(C)  The  health  plan  must  fully  and 
accurately  report,  on  the  applicable  cost 
report  or  other  claim  form  filed  with  the 
Department  or  the  State  health  care 


program,  the  amount  it  has  paid  the 
contract  health  care  provider  under  the 
agreement  for  the  covered  items  and 
services  furnished  to  enrollees;  and 

(D)  The  contract  health  care  provider 
must  not  claim  payment  in  any  form 
from  the  Department  or  the  State  health 
care  program  for  items  or  services 
furnished  in  accordance  with  the 
agreement  except  as  approved  by  HCFA 
or  the  State  health  care  program,  or 
otherwise  shift  the  burden  of  such  an 
agreement  to  the  extent  that  increased 
payments  are  claimed  from  Medicare  or 
a  State  health  care  program. 

(iii)  If  the  health  plan  is  not  described 
in  paragraphs  (m)(l)(i)  or  (m)(l)(ii)  of 
this  section  and  the  contract  health  care 
provider  is  not  paid  on  an  at-risk, 
capitated  basis,  both  the  health  plan  and 
contract  health  care  provider  must 
comply  with  all  of  the  following  six 
standards — 

(A)  The  term  of  the  agreement 
between  the  health  plan  and  the 
contract  health  care  provider  must  be 
for  not  less  than  one  year; 

(B)  The  agreement  between  the  health 
plan  and  the  contract  health  care 
provider  must  specify  in  advance  the 
covered  items  and  services  to  be 
furnished  to  enrollees,  which  party  is  to 
file  claims  or  requests  for  payment  with 
Medicare  or  the  State  health  care 
program  for  such  items  and  services, 
and  the  schedule  of  fees  the  contract 
health  care  provider  will  charge  for 
furnishing  such  items  and  services  to 
enrollees; 

(C)  The  fee  schedule  contained  in  the 
agreement  between  the  health  plan  and 
the  contract  health  care  provider  must 
remain  in  effect  throughout  the  term  of 
the  agreement,  unless  a  fee  increase 
results  directly  from  a  payment  update 
authorized  by  Medicare  or  the  State 
health  care  program; 

(D)  The  party  submitting  claims  or 
requests  for  payment  from  Medicare  or 
the  State  health  care  program  for  items 
and  services  furnished  in  accordance 
with  the  agreement  must  not  claim  or 
request  payment  for  amounts  in  excess 
of  the  fee  schedule; 

(E)  The  contract  health  care  provider 
and  the  health  plan  must  fully  and 
accurately  report  on  any  cost  report 
filed  with  Medicare  or  a  State  health 
care  program  the  fee  schedule  amounts 
charged  in  accordance  with  the 
agreement  and,  upon  request,  will 
report  to  the  Medicare  or  a  State  health 
care  program  the  terms  of  the  agreement 
and  the  amounts  paid  in  accordance 
with  the  agreement;  and 

(F)  The  party  to  the  agreement,  which 
does  not  have  the  responsibility  under 
the  agreement  for  filing  claims  or 
requests  for  payment,  must  not  claim  or 
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request  payment  in  any  form  trom  the 
Department  or  the  State  health  care 
program  for  items  or  services  furnished 
in  accordance  with  the  agreement,  or 
otherwise  shift  the  burden  of  such  an 
agreement  to  the  extent  that  increased 
payments  are  claimed  from  Medicare  or 
a  State  health  care  program. 

(iv)  If  the  health  plan  is  not  described 
in  paragraphs  (m)(l)(i)  or  (m)(l)(ii)  of 
this  section,  and  the  contract  health  care 
provider  is  paid  on  an  at-risk,  capitated 
basis,  both  the  health  plan  and  contract 
health  care  provider  must  comply  with 
all  of  the  following  five  standards — 

(A)  The  term  of  the  agreement 
between  the  health  plan  and  the 
contract  health  provider  must  be  for  not 
less  than  one  year; 

(B)  The  agreement  between  the  health 
plan  and  the  contract  health  provider 
must  specify  in  advance  the  covered 
items  and  services  to  be  furnished  to 
enrollees  and  the  total  amount  per 
enrollee  (which  may  be  expressed  in  a 
per  month  or  other  time  period  basis) 
the  contract  health  care  provider  will  be 
paid  by  the  health  plan  for  furnishing 
such  items  and  services  to  enrollees  and 
must  set  forth  any  copayments,  if  any, 
to  be  paid  by  enrollees  to  the  contract 
health  care  provider  for  covered 
services; 

(C)  The  payment  amount  contained  in 
the  agreement  between  the  health  care 
plan  and  the  contract  health  care 
provider  must  remain  in  effect 
throughout  the  term  of  the  agreement; 

(D)  The  contract  health  care  provider 
and  the  health  plan  must  fully  and 
accurately  report  to  the  Medicare  and 
State  health  care  program  upon  request, 
the  terms  of  the  agreement  and  the 
amounts  paid  in  accordance  with  the 
agreement;  and 

(E)  The  contract  health  care  provider 
must  not  claim  or  request  payment  in 
any  form  from  the  Department,  a  State 
health  care  program  or  an  enrollee 
(other  than  copayment  amounts 
described  in  paragraph  (m)(2)(iv)(B)  of 
this  section)  and  the  health  plan  must 
not  pay  the  contract  care  provider  in 
excess  of  the  amounts  described  in 
paragraph  (m)(2)(iv)(B)  of  this  section 
for  items  and  services  covered  by  the 
agreement. 

(2)  For  purposes  of  this  paragraph,  the 
terms  contract  health  care  provider, 
enrollee,  and  health  plan  have  the  same 
meaning  as  in  paragraph  (1)(2)  of  this 
section. 


Dated:  )une  21,  1995. 
June  Gibbs  Brown, 
Inspector  General. 

Approved:  September  12, 1995. 
Donna  E.  Shalala, 

Secretary:  Department  of  Health  and  Human 
Services. 

(FR  Doc  96-1073  Filed  1-24-96;  8:45  am] 

BILLING  CODE  41SO-04-P 


DEPARTMENT  OF  -"he  iN^ER.OR 
Bureau  of  Lana  Maragement 
43  CFR  Chapter  j. 
■WO-120-182G--00-24  lAJ 

Tacie  of  Public  Lana  O'-gerb,  Removal 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule;  removal. 


SUMMARY:  This  administrative  final  rule 
removes  the  Appendix  to  43  CFR 
chapter  II  which  constitutes  a  Table  of 
Public  Land  Orders  (PLOs),  1942- 
Present. 

ECf  EC-)vE  :)ATE:  February  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Reed,  202-452-5069. 
SoPP.  EMEN-APy  NPGRM4TION:  The 
bureau  oi  Land  Management  (BLM)  is 
not  statutorily  required  to  include  this 
Appendix  in  the  CFR.  The  material 
contained  in  the  Appendix  is  an 
unindexed.  strictly  chronological  list  of 
PLOs  from  1942  until  1995.  The  Table 
includes  only  a  PLO  number,  a 
signature  date,  a  brief  subject  heading 
describing  effect,  and  a  Federal  Register 
citation  for  each  PLO.  The  Table  is 
organized  neither  geographically  nor  by 
subject  classification.  In  sum,  the  Table 
is  of  extremely  limited  utility  as  a 
reference  tool  for  persons  attempting  to 
determine  the  status  of  any  particular 
tract  of  the  public  lands.  The  public 
may  obtain  the  relevant  information 
contained  in  the  Appendix  more 
efficiently  by  contacting  the  BLM  State 
Office  managing  the  subject  lands.  The 
master  title  plat  for  each  jurisdiction 
will  reveal  the  impact  of  any  and  all 
PLOs  affecting  the  public  lands  within 
the  jurisdiction.  Additionally,  the  BLM 
Mfill  maintain  the  Table  electronically 
on  the  Bureau's  Internet  Homepage. 

The  1996  edition  of  title  43  of  the  CFR 
will  be  the  last  to  include  the  Appendix. 
This  edition  may  be  retained  for  future 
reference.  Additionally,  one  may 
consult  the  annual  Federal  Register 
index  to  locate  Public  Land  Orders 
issued  within  any  subsequent  given 


year.  As  the  Appendix  currently 
comprises  nearly  200  pages  of  printed 
text  in  Title  43  of  the  CFR,  removal  of 
the  Appendix  will  produce  significant 
cost  and  printed  space  savings  for  the 
BLM  without  depriving  the  public  of  its 
sole  or  best  source  of  information 
concerning  the  PLOs.  In  light  of  the 
foregoing  analysis,  the  BLM  has 
determined  for  good  cause  that  notice 
and  public  procedure  on  this  rule  are 
unnecessary  and  contrary  to  the  public 
interest.  The  principal  author  of  this 
final  rule  is  Matthew  Reed,  Regulatory 
Management  Team,  BLM. 

This  rule  is  an  administrative  action 
and  not  a  major  rule  for  the  purposes  of 
E.O.  12291.  Accordingly,  neither  an 
environmental  impact  analysis  nor  a 
regulatory  flexibility  analysis  is 
required.  This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  for  43  CFR  Chapter  II 

Public  land  orders. 

For  the  reasons  stated  in  the  preamble 
and  under  the  authority  of  43  USC  1740, 
the  Appendix  to  chapter  11  of  subtitle  B 
of  title  43  of  the  Code  of  Federal 
Regulations  is  removed  in  its  entirety. 

Appendix  to  Chapter  II  of  Subtitle  B 
[Removed] 

Removed  in  its  entirety- 
Dated:  December  18. 1995. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  96-1183  Filed  1-24-96:  8:45  am] 

BILUNG  CODE  4310-84-P 


43  CFR  Public  Land  Order  7179 
[CA-940-5700-00;  GAGA  32220] 

Withdrawal  of  National  Forest  System 
Land  for  a  University  of  California- 
Berkeley  Seismic  Observatory; 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  45  acres 
of  National  Forest  System  land  from 
mining  for  a  period  of  20  years  to 
protect  the  seismic  integrity  of  a 
University  of  California-Bericeley 
seismic  observatory.  The  land  has  been 
■and  will  remain  open  to  mineral  leasing. 

EFFECTIVE  DATE:  January  25.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931).  2800  Cottage  Way, 
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Sacramento.  California  95825.  916-979- 
2858. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1988)).  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
seismic  integrity  of  a  University  of 
California-Berkeley  seismic  observatory: 

Mount  Diablo  Meridian 

Klamath  National  Forest 
T.  45N..R.  8W,. 
Sec.  24.  NEV«SE'^  and 
N'/^NWV»SEV4SEV4. 

The  area  described  contains  45  acres  in 
Siskiyou  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  18. 1995. 
Boh  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(PR  Doc.  96-1090  Filed  1-24-96;  8:45  am) 

BiLUNO  COOC  4310-40-P 


43  CPR  Public  Land  Order  7180 
[CO-935-1 430-01 ;  COC-28254] 

Withdrawal  of  Public  Lands  for  the 
Horsethtef  Canyon  State  Wildlife  Area; 
Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTKM:  Public  land  order. 

summary:  This  order  withdraws  496.87 
acres  of  public  lands  from  surface  entry 
and  mining  for  50  years  for  the  Bureau 
of  Reclamation  to  protect  wildlife  values 
and  constructed  facilities  in  the 
Horsethief  Canyon  State  Wildlife  Area. 


EFFECTIVE  DATE:  January  25.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Chelius.  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1988)).  for  the 
Bureau  of  Reclamation  to  protect 
wildlife  values  and  constructed 
facilities  and  resources  at  the  Horsethief 
Canyon  State  Wildlife  Area: 

Ute  Principal  Meridian 

T.  1  N.,  R.  2  W., 

Sec.  18.  lots  7.  9.  and  10. 
T.  1  N..  R.  3  W.. 

Sec.  9.  lots  11  and  12; 

Sec.  10.  lots  12  and  13: 

Sec.  n.  lots  7  and  8; 

Sec.  13.  lots  8.  9.  and  10,  and  SE'ASEV.; 

Sec.  14.  lots  5.  6.  7,  8. 11.  12. 13. 14,  and 
a  metes  and  bounds  parcel  in  the 
NEv*NEv«SWV4  of  sec.  14.  described  as 
Parcel  GVUHMIT)  5.  and  in  sec.  15. 
parcels  GVU-(MIT)  6  and  7.  These  three 
parcels  are  described  on  Bureau  of 
Reclamation  Map  Sheet  1  of  1, 
Numbered  1295-417-2385  dated  July  15. 
1992.  (These  Maps  can  be  seen  at  the 
Colorado  State  Office  as  listed  above  or 
the  Bureau  of  Reclamation  Offices  in 
Grand  lunction  or  in  Lakewood. 
Colorado.) 

The  areas  described  aggregate  496.87  acres 
of  public  lands  in  Mesa  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  management  Act  of 
1976,  43  U.S.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  December  18,  1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  96-1087  Filed  1-24-^;  8:45  am) 

SILLINO  COOC  4310-J8-P 


43  CFR  Public  Land  Order  7181 


[10-943-1430-01:  IDI-15697  01] 

Partial  Revocation  of  Secretarial  Order 
Dated  May  18, 1944;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order  insofar  as  it  affects 
40.43  acres  of  public  land  withdrawn  by 
the  Bureau  of  Land  Management  for 
Powersite  Classification  No.  356.  The 
land  is  no  longer  needed  for  this 
purpose  and  the  revocation  is  needed  to 
transfer  the  land  to  the  State  of  Idaho 
under  Indemnity  Selection.  This  action 
will  open  the  land  to  surface  entry.  The 
land  has  been  and  will  remain  oi>en  to 
mining  and  mineral  leasing. 

EFFECTIVE  DATE:  February  26.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1 .  The  Secretarial  Order  dated  May 
18,  1944,  which  withdrew  public  land 
for  the  Bureau  of  Land  Management's 
Powersite  Classification  No.  356,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

T.  62  N..  R.  2  E., 
Sec.  23.  lot  13. 

The  area  described  contains  40.43  acres  in 
Boundary  County. 

2.  At  9  a.m.  on  February  26,  1996,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  26,  1996,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

Dated:  December  18. 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  96-1086  Filed  1-24-96;  8:45  am] 
BNJJNO  COOC  4310-OO-P 


Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Feders:  iiviatio'^  Administratiof^- 

[DocKet  No.  96-NM-15-AD] 

A  '^A?'-h;ness  D"-ecTives;  British 
Aerosoace  Model  MS  748  Series 
Airpla'~"s 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


JMI 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  HS  748  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 

DATES:  Comments  must  be  received  by 
March  7, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
15-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
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location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 

Rpntnn  VVa<;hin5ton. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148:  fax  (206)  227-1149. 

SUPPLEMENTARY    NCC»M&TION: 
Conii!i(>nts  In\  itoti 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and  . 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 

.•\i.aii.ibilii\  (il  ^i'K^ls 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-15-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Frefezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are     ~ 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
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type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  sp>ecifled  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  sysfems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  h«ezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 


(AFMj  for  the  atfected  airpian^,  as 
follows: 

•  British  Aerospace  Model  HS  748 
series  airplanes  must  be  prohibited  from 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 


Cost  Impact 

Currently,  there  are  no  Model  HS  748 
series  airplanes  on  the  U.S.  Register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  AD  would  be  $60  per 
airplane. 

Ill  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Jetstream  Aircraft  Limited  (Formerly  British 
Aerospace,  Aircraft  Group):  Docket  96- 
NM-15-AD. 

Applicability:  All  Model  HS  748  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
fi"eezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA -approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

■'•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surfece 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
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exit  tne  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copv  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZINC;  RAIN/FREEZING 
DRIZZLE  ICING  CONDITIONS: 

•  Unusually  extensive  ice  accreted  pn  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 


•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 
THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +,S 
degrees  Celsius  (outside  air  temperature 
(OAT)). 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT; 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  ft^ezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  ft^ezing  dri^e 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  e,ngaged,  hold  the 
confrol  wheel  firmly  and  disengage  the 
autopilot. 

•  if  an  unusual  roll  response  or 
uncommanded  control  movement  is 
•bserved,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  diat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftx)m  the  Standardisation  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199J  to  operate  me  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19.  1996. 

Darrell  M.  Pedenon. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-1167  Filed  1-24-96;  8:45  am] 
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A  r.vor'-  '  es--  Directives;  Jetstroam 

Model  ii  •  '  A  '-.j-es 

AGENCY:  Federal  Aviation 

Administration.  POT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Jetstream  Model  4101  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFMJ  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the        • 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  denned  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
March  7. 1996. 
A3D  =  -SSES:  Submit  comments  in 

::.f. ite  to  the  Federal  Aviation 

Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
14-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

This  information  may  be  examined  at 
the  FA.\,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-14-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 


ailerons  being  lorcea  to  a  ngni-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that  . 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
fi^ezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difificulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
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airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes. 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
dem.onstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Jetstream  Model  4101  airplanes 
must  be  prohibited  from  flight  in 
freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Fhght  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
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appiicable  bilateral  airworthiness 
agi^ement. 

txpUindtion  of  the  Provisions  of  the 
Proposed  AU 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists: 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  52,100,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 


of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
night  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  prop>osed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTJVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

letfitream  Aircraft  Limited:  Docket  96-NM- 
14-AD. 

Applicability:  All  Model  4101  airplanes, 
cedificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  ot  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  minimize  the  p>otential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 
(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (al(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

-Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

-Accumulation  of  ice  on  the  upper  surface 
(for  low-wing  airplanes)  or  lower  surface  (for 
high-wing  airplanes)  of  the  wing  aft  of  the 
protected  area. 

-Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered.- 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 


•  All  iciag  licieciioii  ii(<tus  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  INOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

•WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  sp)eed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
maV  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  -t-S 
degrees  Celsius  (outside  air  temperature 
(OAT)|. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  terajieratures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 


warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-n3.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19.  1996 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-1168  Filed  1-24-96:  8:45  ami 
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ACTION:  Notice  oi  proposed  ruiemakinc 
(NPRM). 


JMI 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Jetstream  Model  BAe  ATP  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  propcsed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
March  7.  1996, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
13-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  I 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-13-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-13-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 


required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  F"AA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  followang  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropellerpowered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems. 
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since  those  airplanes  are  siniiiar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
.might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FA.\  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  FUght  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Jetstream  Model  BAe  ATP  airplanes 
must  be  prohibited  from  flight  in 
freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues):  and 

•  flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 


•  Ktrquirti  ttidt  dil  iciiig  vltitbctiou 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  fla()s  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $600,  or  $60 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  lo  warrani  me 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866";  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART39— A  P*V 
DIRECTIVES 


'^''^iNESS 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Am6ncie<f] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

letstreun  Aircraft  Limited  (Formerly  British 
Aerospace  Commercial  Aircraft, 
Limited):  Docket  96-NM-13-AD. 

Applicability:  All  Model  BAe  ATP 
airpianes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repmir  remove  any  airplane  from  the 
applicability  of  this  AJ3. 
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i-ompliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 
(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

— Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 
(for  low-wing  airplanes)  or  lower  surface 
(for  high-wing  airplanes)  of  the  wing  aft  of 
the  protected  area. 
— Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally 
observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  pnd  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  arc  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  bv  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trifn  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 


airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
spmed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  ft^ezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  nonnally  observed. 
THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  [outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  &«ezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 


•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  contro'  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-  attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t)m  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19,  1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  9&-1169  Filed  1-24-96;  8:45  am) 

BILUNG  CODE  49ia-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-146-AD] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR-42  and  ATR-72  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD)  that  is  applicable  to  all 
Aerospatiale  .Model  ATR-42  and  ATR- 
72  series  airplanes.  That  proposal  would 
have  superseded  an  existing  AD  to 
prohibit  operation  of  the  airplane  in 
certain  icing  conditions  unless 
modifications  are  accomplished  or 
alternative  procedures  and  training  are 
adopted,  and  to  require  restrictions  on 
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the  use  of  the  autopilot  in  certain 
conditions.  That  profwsal  also  would 
have  added  requirements  for 
modification  of  the  deicing  boots  on  the 
leading  edge  of  the  wing  and  various 
follow-on  actions.  That  proposal  was 
prompted  by  an  FAA  determination 
that,  during  flight  in  certain  icing 
conditions,  and  with  the  airplane  in  a 
specific  flight  configuration,  a  ridge  of 
ice  can  form  on  the  wing  and  cause  an 
interruption  in  the  airflow  over  the 
ailerons,  aileron  deflection,  and 
resultant  lateral  control  forces.  This 
action  revises  the  originally  proposed 
rule  by  removing  certain  limitations  and 
procedures.  The  actions  specified  by 
this  proposed  AD  are  intended  to 
prevent  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 
DATES:  Comments  must  be  received  by 
March  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
14&-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse.  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton. 
Washington. 

FOR  FURTHER  tNFORMATION  CONTACT:  Gary 
Lium.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
sp)ecified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-146-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-146-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  all 
Aerospatiale  Model  ATR^2  and  ATR- 
72  series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  October  18. 
1995  (60  FR  53883).  That  NPRM  would 
have  superseded  an  existing  AD  to 
prohibit  operation  of  the  airplane  in 
certain  icing  conditions  unless 
modifications  are  accomplished  or 
alternative  procedures  and  training  are 
adopted,  and  to  require  restrictions  on 
the  use  of  the  autopilot  in  certain 
conditions.  That  proposal  also  would 
have  added  requirements  for 
modification  of  the  deicing  boots  on  the 
leading  edge  of  the  wing  and  various 
follow-on  actions.  That  NPRM  was 
prompted  by  an  FAA  determination 
that,  during  flight  in  certain  icing 
conditions,  and  with  the  airplane  in  a 
specific  flight  configuration,  a  ridge  of 
ice  can  form  on  the  wing  and  cause  an 
interruption  in  the  airflow  over  the 
ailerons,  aileron  deflection,  and 
resultant  lateral  control  forces.  That 
condition,  if  not  corrected,  could  result 
in  a  roll  upset  from  which  the  flight 
crew  may  be  unable  to  recover. 

Further  Examination  of  Atmospheric 
Conditions 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  further  examined  the 
atmospheric  conditions  that  may  have 
contributed  to  an  accident  involving  a 
Model  ATR-72  series  airplane  that 
encountered  severe  icing  conditions 


(believed  to  be  composed  of  freezing 
drizzle  size  droplets)  while  the  airplane 
was  enroute  from  Indianapolis  to 
Chicago.  Those  atmospheric  conditions 
(freezing  drizzle)  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

Information  Currently  Provided  to 
Flight  Crews 

The  FAA  finds  that,  in  general,  flight 
crews  are  not  currently  provided  with 
adequate  information  necessary  to 
determine  when  the  airplane  is 
operating  in  icing  conditions  for  which 
the  airplane  is  not  certificated  or  what 
action  to  take  when  such  conditions  are 
encountered.  Therefore,  the  FAA  has 
determined  that  flight  crews  must  be 
provided  with  such  information  and 
must  be  made  aware  of  certain  visual 
cues  that  may  indicate  the  airplane  is 
operating  in  atmospheric  conditions 
that  are  outside  the  icing  envelope. 

Effect  of  Unsafe  Condition  on  Other 
Airplanes 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are 
turbopropellerpowered  and  have 
unpowered  control  systems.  Many  of 
these  airplanes  carry  passengers  in 
regularly  scheduled  revenue  service  in 
the  United  States.  Since 
turbopropellerpowered  airplanes  are 
more  likely  to  operate  at  low  altitudes 
and  to  make  more  frequent  landings, 
they  are  more  likely  to  encounter  icing 
conditions  that  are  outside  the  icing 
envelope.  Additionally,  the  flight  crew 
of  an  airplane  having  an  unpowered  roll 
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control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Review  of  Other  Turbopropeller- 
powered Airplanes 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  wes 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Relevant  Service  Information  Issued 

Aerospatiale  has  issued  Service 
Bulletins  ATR42-57-0043,  ATR72-57- 
1015,  and  ATR-72-57-1016,  all  dated 
April  10,  1995.  These  service  bulletins 
describe  procedures  for  modification  of 
the  deicing  boots  on  the  outer  leading 
edges  of  the  wing.  The  modification 
entails  replacing  the  existing  leading 
edges  with  leading  edges  having  wider 
deicers.  Accomplishment  of  this 
modification  will  provide  increased 
protection  against  severe  icing 
conditions  by  increasing  the  effective 
area  of  the  deicing  boots. 

Conclusion 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  procedures  and 
requirements  specified  in  the  original 
NPRM  for  Model  ATR-42  and  ATR-72 
series  airplanes  are  unnecessary. 
Further,  the  FAA  finds  that  the 
limitations  and  procedures  listed  below 


adequately  address  the  unsafe  condition 
associated  with  inadvertent  flight  into 
freezing  rain  or  freezing  drizzle: 

•  Aerospatiale  Model  ATR-42  and 
ATR-72  series  airplanes  must  be 
prohibited  from  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues);  and 

•  flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes.  These  same  limitations 
and  procedures  are  the  subject  of 
additional  rulemaking  actions  that  affect 
several  other  turbopropeller-powered 
airplanes. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Fxplanation  of  the  Provisions  of  this 

Proposed  .\1} 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: . 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night;  and 

•  Require  that  the  ice  detector  be 
operative  for  flight  into  icing  conditions. 

The  prohibition  on  flight  in  ft^ezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 


autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

This  proposed  AD  also  would  require 
modification  of  the  deicing  boots  on  the 
outer  leading  edges  of  the  wing. 

Since  these  changes  revise  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  158  airplanes  - 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $9,480,  or 
$60  per  airplane. 

For  Model  ATR-42  series  airplanes. 
Modification  4216  (or  4222),  as 
proposed  in  this  AD.  would  take 
approximately  52  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  for  this  proposed 
modification  is  estimated  to  be 
$492,960,  or  $3,120  per  airplane. 

For  Model  ATR-72  series  airplanes. 
Modification  4215  (or  4221),  as 
proposed  in  this  AD,  would  take 
approximately  96  work  hours  per 
airplane  to  accomplish.  Required  parts 
for  this  modification  would  be  supplied 
by  the  manufacturer  at  no  cost  to 
operators.  Modification  4213,  as 
proposed  in  this  AD.  would  take 
approximately  4  work  hours  to 
accomplish.  Required  parts  would  cost 
approximately  $200  per  airplane.  The 
average  labor  rate  for  accomplishment  of 
both  modifications  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  on  U.S.  operators  for  these 
proposed  modifications  is  estimated  to 
be  $979,600,  or  $6,200  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 
,  In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
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flight  time  are  inUeternunable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwort 
directive: 


airworthiness 


Aerospatiale:  Docket  9S-NM-146-AD. 

Applicability  All  Model  ATR-42  and 
ATR-72  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


iuDitxt  to  tne  njquirtinents  ut  this  AD.  For 
airplanes  that  have  t)een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  fwtential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewinembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cue,  is 
prohibited: 

Freezing  rain  and  freezing  drizzle  are 
characterized  by  ice  covering  all  or  a 
substantial  f>art  of  the  unhealed  portion  of 
either  forward  side  window,  possibly 
associated  with  water  splashing  and 
streaming  on  the  windshield. 

The  following  also  may  be  used  as 
secondary  indications  of  possible  freezing 
rain/freezing  drizzle  conditions: 
— Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 
— Accumulation  of  ice  on  the  upper  or  lower 
surface  of  the  wing  aft  of  the  protected 
area. 
— Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally 
observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  when  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered,  or  when  the  side 


window  visudi  Lue  described  in  the 
Limitations  Section  of  the  AFM  is  observed. 
Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).l 

•  The  ice  detector  must  be  operative  for 
flight  into  icing  conditions. 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 
•WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered,  or  if  the  side 
window  visual  cue  descritjed  in  the 
Limitations  Section  of  the  AFM  is  observed: 

•  if  the  flaps  are  extended,  do  not  retract 
them  Until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Eto  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

Freezing  rain  and  freezing  drizzle  are 
characterized  by  ice  covering  all  or  a 
substantial  part  of  the  unheated  portion  of 
either  forward  side  window,  possibly 
associated  with  water  splashing  and 
streaming  on  the  windshield. 

The  following  also  may  be  used  as 
secondary  indications  of  possible  freezing 
rain/freezing  drizzle  conditions: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper  or 
lower  surface  of  the  wing  aft  of  the  protected 
area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 


•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  [outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temjieratures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  ppssibly  aft  of  the  protected  area. 

•  Rep>ort  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  deicing  boots  on  the 
leading  edges  of  the  wing  by  accomplishing 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  ATR-42  series  airplanes: 
Accomplish  Aerospatiale  Modification  4216 
(during  retrofit)  or  4222  (during  production), 
as  applicable.  Modification  4216  shall  be 
accomplished  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-30- 
0059.  Revision  1,  dated  April  10,  1995;  and 
ATR42-57-0043,  dated  April  10,  1995. 
Modification  4222  shall  be  accomplished  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-S7-0043,  dated  April  10, 
1995. 

(2)  For  Model  ATR-72  series  airplanes: 
Accomplish  Aerospatiale  Modification  4215 
(during  retrofit)  or  4221  (during  production), 
as  applicable.  Modification  4215  shall  be 
accomplished  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-30- 
1023.  Revision  1,  dated  April  10,  1995; 
ATR72-57-1015,  dated  April  10,  1995;  and 
ATR72-57-1016,  dated  April  10,  1995. 


Modification  4221  shall  be  accomplished  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-57-1015.  dated  April  10, 
1995;  and  ATR72-57-1016,  dated  April  10, 
1995. 

(c)  For  Model  ATR-72  series  airplanes: 
Within  6  months  after  the  effective  date  of 
this  AD,  install  Aerospatiale  Modification 
4213,  "Flaps  Extension  Inhibition  above  VFE 
15  deg.,"  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR72-27-1039,  dated 
January  12,  1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19, 1996. 

Dairell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-1170  Filed  1-24-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-NM-22-AD] 

Airworttiiness  Directives;  Short 
Brothers  Model  SD3-30,  SD3-60,  and 
SD3-SHERPA  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

<NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brothers  Model  SD3-30,  SD3-60, 
and  SD3-SHERPA  series  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from.,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 


certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
fireezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  (Comments  must  be  received  by 
March  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
22-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW,, 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
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must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-10.^.  Attention.  Rules  Docket  No. 
96-NM-22-AD.  1601  Lind  Avenue, 
S\V  .  Renton.  Washington  98055-4056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation, .which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C.  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icin£  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 


airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  sucii  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 


FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Shorts  Model  SD3-30,  SD3-60,  and 
SD3-SHERPA  series  airplanes  must  be 
prohibited  from  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likeJy  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Sw:tion 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
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unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  138  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,280,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 


List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation,  Aircrall,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  USC  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Shon  Brothers,  PLC:  Decket  96-NM-22-AD. 

Applicability:  All  Model  SD3-30,  SD3-60, 
and  SD3-SHERPA  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting, 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 


— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  oliserved  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(MMEL).l" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 

[)rotected  surfaces  of  the  wing,  or  if  unusual 
ateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clesir  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  fi^ezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crj'stals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
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ice  protection  systems,  and  may  seriously 
degrade  the  periformance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surfece  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 
THE  FOLLOWING  M.AY  BE  USED  TO 
IDENTirV  POSSIBLE  FREEZING  RAJN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  -•■5 
degrees  Celsius  (outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  af^  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19,  1996 

Darrell  M,  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sgrvice. 
jFR  Doc.  96-1171  Filed  1-24-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  M-NM-20-AD] 

Airvrorttilness  Directives;  de  Havilland 
Model  DHC-7  and  DHC-8  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all  de 
Havilland  Model  DCH-7  and  DHC-8 
series  airplanes.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 

DATES:  Comments  must  be  received  by 
March  7.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Adminisirauon  ir.-\_i-\j,  iransport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
20-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street.  Third  Floor,  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danko  Kramar,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7509;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wnll  be  filed  in  the  Rules 
Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
mu.st  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  tc 
Docket  Number  96-NM-20-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-20-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice    * 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  fiight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  fiight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 


The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  cairy 
passengers  in  regularly  scheduled    . 
revenue  service  in  the  United  States. 
Since  furbopropeller-  powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  ft^uent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures  " 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 


•  De  Havillana  Moael  DHC-7  and 
DHC-8  series  airplanes  must  be 
prohibited  from  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions.  The  FAA 
has  determined  that  such  limitations 
and  procedures  currently  are  not 
defined  adequately  in  the  AFM  for  these 
airplanes. 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
fi^ezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 


il  "if. 
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Cost  Impact 

The  FAA  estimates  that  183  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  p)er  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $10,980,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
fUght  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imfMJsition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatoi7 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  propo.ses  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Amsnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  Inc.:  Docket  96-NM-20-AD. 

Applicability:  All  Model  DHC-7  and  DHC- 
8  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  b)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  [performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  ao  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Of)erators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  folluwing  visual  cues, 
is  prohibited; 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 


(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
LisKMMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Proceidures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

•WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  spjeed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airfr'ame  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CALmON 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 


Federal  Register  /  Vol.  61,  No.  17  /  Thursday.  January  25,  1996  /  Proposed  Rules 


2157 


UMI 


THE  FOLL()VVl>  G  SHALL  BE  USED  TO 
IDENTIFY  FREF.ZING  RAIN/FREEZING 
DRIZZLE  ICING  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temf>erature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identitying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  nlay  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upp>er  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  bv  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 


Note  3:  Information  concemmg  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  b>e 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19, 1996. 

Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  96-1173  Filed  1-24-96;  8:45  am) 

BILLING  COOC  4910-13-U 


14  CFR  Pan  39 

[Docket  Nc,  56-NM-18-AD] 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NFRM). 

SUMMARY:  This  document  proposes  the 
ii!  p'i'in  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Domier  Model  328-100  series  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 
March  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
18-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2796;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-18-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
'  which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
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a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certiflcation  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icinc  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 


Since  turbopropeller- powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Domier  Model  328-100  series 
airplanes  must  be  prohibited  from  flight 
in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  as.sociated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 


This  airplane  model  is  iTimifartured 
in  the  Federal  RepuhKc  of  Cermony  and 
is  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

»  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues): 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,860,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
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accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  ot 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  ?n 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Dornier;  Docket  96-NM-18-AD. 

Applicability:  All  Model  Cornier  32&-10O 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition  ' 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewraembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezyig  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes]  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 


•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
ofierative  prior  to  flight  into  icing  conditions 
at  night.  (Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing-altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  ft^ezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capiability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  ICJNG  CONDITIONS; 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surfiace  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  [outside  air  temperature 
(OAT)]. 
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•  Droplets  that  splash  or  splatter  on  impact 
at  tempieratures  below  +5  deg^rees  Celsius 
OAT 

PROCEDliRES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  tempmrature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  fireezing  drizzle 
severe  icing  conditfons  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-atfack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  piower,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angie-of-attack,  with  ice  forming  on  the  ^ 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-n3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requi^ements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  January 
19,  1996. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
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14  CFR  Part  39 

Pocket  No.  96-NM-21-AD] 

Airworthiness  Directives;  Pokker 
Model  F27  Mark  100.  200.  300.  400,  500, 
600,  and  700  Series  Airplanes,  and 
Model  F27  Mark  050  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appHcahle  to  all 
Fokker  Model  F27  Mark  100.  200.  300. 
400.  500.  600.  and  700  series  airplanes, 
and  Model  F27  Mark  050  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for.  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  mu.st  be  received  by 
March  7.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
21-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SVV., 
Renton.  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Harder.  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056:  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  «rith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-21-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
prote<:tion  system  caused  airflow 
separation,  which  resulted  in  the 
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ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware. of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 


airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artifiria!  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional     ■*- 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Fokker  Model  100,  200,  300.  400, 
500,  600,  and  700  series  airplanes,  and 
Fokker  Model  F27  Mark  050  series 
airplanes  must  be  prohibited  from  flight 
in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 


section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists: 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  fireezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  34  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,040,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 


2162  Federal  Register  /  Vol.  61.  No.  17  /  Thursday.  January  25,  1996  /  Proposed  Rules 


operational  costs.  Mowever.  tnose  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  imp)act,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Fokker  Docket  96-NM-21-AD. 

Applicability:  All  Model  F27  Mark  100. 
200,  300,  400,  500,  600,  and  700  series 


dirpianes  and  Model  F27  Mark  050  sunes 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  b  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  irom  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  ofierating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defmed 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  uppier  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumtilation  of  ice  on  the  propieller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 


Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).)" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Repiort  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  irJNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

The  following  may  be  used  to  identify 
possible  freezing  rain/freezing  drizzle 
conditions: 

•  Visible  rain  at  temperatures  below  -t-5 
degrees  Celsius  [outside  air  tempierature 
(OAT)|. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 
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PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fiilly  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  if  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  fKjwer,  if 
needed! 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-  attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  piossibiy  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19,  1996. 

Darreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  96-1172  Filed  1-24-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NM-1S--AD' 

Airworthiness  Directives,  E-nprps a 
Brasileira  de  Aeronautica.  S  A 
(EMBRAER)  Modei  EMB-120  Se.nes 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
EMBRAER  Model  EMB-120  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  dnzzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  enviroiunent, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  by 
March  7.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
19-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite 
2-160.  College  Park,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  John . 
W.  McGraw,  Aerospace  Engineer,  Flight 
Test/Systems  Branch.  ACE-116A.  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Columbia  Avenue,  suite 


2-160,  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7336;  fax 
(404) 305-7348. 

SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-19-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 


164 


Federal  Register  /  Vol.  61.  No.  17  /  Thursday.  lanuary  25,  1996  /  Proposed  Rules 


control  torces  gu.'.orateii  D>  llie  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same" 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  fiight 
crew  of  any  airplane  that  is  certificated 
for  fiight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turboprojjeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 


cui'.lrul  aiioii.a.)  ttiat  o(..curb  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  dri2^1e  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  EMBRAER  Model  EMB-120  series 
airplanes  must  be  prohibited  from  flight 
in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues):  and 

•  fiight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 


Lxplanation  oi  the  Provisions  ot  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplemes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 

•  Restrict  use  of  flaps  in  icing 
conditions:  and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $13,620,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
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conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Ch-der  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 

39.13     [A  blended] 

2.  Section  jy.  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Embraer:  Docket  9fr-NM-19-AD. 

Applicability:  All  Model  EMB-120  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  fb)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  fHJtential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 
(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporaUng  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

— Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 
(for  low-wing  airplanes)  or  lower  surface 
(for  high-wing  airplanes)  of  the  wing  aft  of 
the  protected  area. 
— Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally 
observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 


•  In  icing  conditions,  use  of  flaps  is 
restricted  to  takeoff,  approach,  and  landing 
only.  When  the  flaps  have  been  extended  for 
approach  or  landing,  they  may  not  be 
retracted  unless  the  upper  surface  of  the  wing 
aft  of  the  protected  area  is  clear  of  ice,  or 
unless  flap  retraction  is  essential  for  go- 
around. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [NOTE:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorpiorating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  inunediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  ICING  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)]. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 
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PROCEDURES  FOR  EXITING  i  i-it. 
FREEZING  RAIN/FREEZlNCi  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temp)eratur«s  as  cold  as 
- 18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  ice  forming  on  the 
upper  sur&ice  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  pnjtected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  .^tlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  lanuary 
19.  1996. 
Darreli  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  96-1175  Filed  1-24-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NM-17-AD] 

Airworthiness  Directives; 
Construcciones  Aeronautlcas,  S.A. 
(CASA)  Model  C-212  and  CN-23S 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
CASA  Model  C-212  and  CN-235  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 

DATES:  Comments  must  be  received  by 
March  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
17-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  he  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206) 227-2799;  fax  (206)  227-1149. 


SU^'^'LtMtNl  AHt  iNt-ORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propased  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-17-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  pomposed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airfiow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
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from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplaneis  carry- 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-  powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  hkely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 


system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  dimng 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
mlemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  CASA  Model  C-212  and  CN-235 
series  airplanes  must  be  prohibited  from 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  Spain  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Fxplanation  ot  !hc  i'ruvisions  of  the 
Proposed  .\l) 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  36  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the- 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,160,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
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operational  safety  necessitates  the 
imposition  of  these  costs. 

R.-oulatory  Impact 

i  he  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  imjjact.  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

Pipr  39_AIRWORTHINESS 

Directives 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  . 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amend«dl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Casa:  Docket  96-NM-17-AD. 

Applicability:  All  Model  C-212  and  CN- 
235  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afliected,  the 


owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 
(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited; 

— Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 
(for  low-wing  airplanes)  or  lower  surface 
(for  high- wing  airplanes)  of  the  wing  aft  of 
the  protected  area. 
— Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally 
observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  (Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(MMEL).|" 


(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 
•WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  ICING  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  tee. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low- wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spiimer  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  [outside  air  temperature 
(OAT)l. 

•  Dtroplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 
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•  Exit  the  freezing  rain  or  freezmg  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  if  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  .\ir 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Specjal  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19,  1996. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  9fr-1176  Filed  1-24-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NM-16-AD]  , 

A'rworrhiness  Directives   Saab  Model 
S-iAB  SF340A    SAAB  340B  and  SAAB 
2000  Series  A.rpianes 

AGENCY:  Federal  Aviation  I 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Saab  Model  SAAB  SF340A,  SAAB 
340B,  and  SAAB  2000  series  airplanes. 
This  proposal  would  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  resuhs  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  infbrmation  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  by 

March  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
16-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
R-'^'rn.  Washington. 
?0f5  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 

SUPPUEMENTAPY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
9&-NM-16-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  These  conditions,  if  not 
corrected,  could  result  in  a  roll  upset 
from  which  the  flight  crew  may  be 
unable  to  recover. 

The  atmospheric  conditions  (ft-eezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  the  airplane.  Freezing 
rain  is  an  atmospheric  condition  that 
also  is  outside  the  icing  envelope.  Such 
icing  conditions  are  not  defined  in 
Appendix  C,  and  the  FAA  has  not 
required  that  airplanes  be  shown  to  be 
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capable  of  operating  safely  in  those 
icing  conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 


design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Saab  Model  SAAB  SF340A,  SAAB 
340B,  and  SAAB  2000  series  airplanes 
must  be  prohibited  from  flight  in 
freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

These  airplane  models  are 
manufactured  in  Sweden  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 


•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  224  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $13,440,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

In  addition,  the  FAA  recognizes  that 
this  proposed  AD  may  impose 
operational  costs.  However,  those  costs 
are  incalculable  because  the  frequency 
of  occurrence  of  the  specified 
conditions  and  the  associated  additional 
flight  time  are  indeterminable. 
Nevertheless,  because  of  the  severity  of 
the  unsafe  condition  addressed,  the 
FAA  has  determined  that  continued 
operational  safety  necessitates  the 
imposition  of  these  costs. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Docket  96-NM-16-AD 
Applicability:  All  Model  SAAB  SF340A, 

SAAB  340B,  and  SAAB  2000  series  airplanes. 

certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  iate 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notif\'  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  [Note:  This  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

'WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow. 


without  exceeding  design  maneuvering 
speed.  — /' 

•  If  the  autopilot  is  engaged,  hold  the 
confrol  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airfi^me  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  fi^ezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  ICING  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)|. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  tempieratures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 
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•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  hnnly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-n 3. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
19.  1996. 

Darrell  M.  Pedervon. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  96-1177  Filed  1-24-96;  8:45  Mn] 
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conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  96-CE-04- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FO«  FURTHER  INFORMATION  CONTACT:  Mr. 
Ed  Chalpin,  Program  Officer,  Brussels 
Aircraft  Certification  Office,  FAA, 
Europe,  Africa,  and  Middle  East  Office, 
do  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Jeffrey  Morfitt,  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service.  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 


14  CFR  Part  39 

Pocket  No.  96-CE-04-AD] 

A  rNvorthiness  Directives:  Domier  228 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Dornier  228 
series  airplanes.  This  proposal  would 
require  revising  the  Airplane  Flight 
Manual  (AFM)  to  specify  procedures 
that  would  prohibit  flight  in  freezing 
rain  or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  Hight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 


Comments  Invited 

Interested  p>ersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specificalFy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-04-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-04-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
night  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 
defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 


UMI 


Fed 


>T.)I   Rec.ister      Vol.  61.  No.  17  /  Thursday,  January  25.  1996  /  Proposed  Rules 


2173 


The  FAA  finds  thai  liigni  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
ft>r  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-povvered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 


because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Domier  228  series  airplanes  must 
be  prohibited  from  flight  in  freezing  rain 
or  freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement. 

Explanation  of  the  Provisions  of  the 

Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 


encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  'he  conditions  if  they 
are  encountered! 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specif)'  procedures  that 
v/ould: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  16  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owner/operators  to 
incorporate  the  proposed  AFM 
revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator}-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
AOOflESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


A.PAC.s'-ilNESS 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106lg),  40113,  44701. 
§39.13    [Amamtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Doraiei-.  Docket  No.  96-CE-04-AD. 

Applicability:  Models  228-100.  228-101. 
228-200,  228-201,  228-202,  and  228-212 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  ijn  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance.  Requirwd  as  indicataed, 
unless  already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
fteezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 
(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  fteezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 


airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
inunediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operativejprior  to  flight  into  icing  conditions 
at  night.  Tiiis  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

■WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  ConUtjl. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supiercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
sur^ces.  This  ice  may  not  be  shed  using  the 


It  t-  fjrotection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)]. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/ FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
follojrving: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7).  and  must  be  entered  into  the  aircraft 
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records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (AGO),  Europe.  Africa, 
Middle  East  office,  FA  A,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Brussels  ACO. 

(d)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  lanuarv 
19,  1996.  ^ 

Nfichael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  96-1218  Filed  1-24-96;  8:45  am] 
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DATES:  Comments  must  be  received  on 
■I.'  'H'fnn-  March  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-Ol- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  At  the  address  above, 
FOR  FURTHER  INFORMATION  CONTACT: 
Danko  Kramer,  Aerospace  Engineer, 
FAA,  New  York  Aircraft  Certification 
Office,  10  Fifth  Street,  3rd  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7509;  facsimile  (516)  568- 
2716. 


1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 


14  CFR  Part  39 

[Docket  No.  96-CE-01-AOJ  | 

Airworthiness  Difec:  ves;  je  Haviuana, 
Inc.  DHC-6  Senas  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  ^ 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  de  Havilland. 
Inc.  (de  Havilland)  DHC-6  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
a.ssociated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 


SUPPLEMENTAPv    S/CORMATION: 

Comments  !n\  itcd 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripHcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-Ol-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  VPR.Ms 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-Ol-AD,  Room 


In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  ft^ezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 
defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
-available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
ft^ezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  un.safe 
condition  (described  previously  as 
control  difficulties  following  operation 
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of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 


should  be  included  m  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  de  Ha vi  Hand  DHC-6  series 
airplanes  must  be  prohibited  from  flight 
in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  Flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AO 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  Prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  af^  of  the  protected 
surfaces  of  the  wing,  or  when  art 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 


Cost  Impact 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accompHsh  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  A-viation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 
De  HavUland:  Docket  No.  96-CE-Ol-AD. 

Applicabilitv:  Models  DHC-6-1 .  DHC-6- 
100,  DHC-6-200.  and  DHC-6-300  airplanes 
(all  serial  numbers),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  bie  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  afe  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

—Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
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protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  bv  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  highwing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)  I. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 


PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  frx)m  takeoff  to  landing.  Monitor 
the  outside  air  temoerature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  wrbich  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Rep>ort  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office  (AGO),  FAA.  10  Fifth 
Street.  3rd  Floor,  Valley  Stream,  New  York 
11581.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  Aircraft 
AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  All  persons  affected  by  this  directive 
.may  examine  information  related  to  this  AD 

at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 
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Issued  in  Kansas  Qty,  Missouri,  on  January 
19.  1996. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
(FR  Doc.  96-1219  Filed  1-24-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-CE-05-AO) 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  208  and 
208B  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Cessna 
Aircraft  Company  (Cessna)  Models  208 
and  208B  airplanes.  This  proposal 
would  require  revising  the  Airplane 
Flight  Manual  (AFM)  to  specify 
procedures  that  would  prohibit  flight  in 
freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-05- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bennett  L.  Sorensen,  Flight  Test  Pilot, 
Wichita  Aircraft  Certification  Office, 


FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-^122;  facsimile 
(316)  946-4407. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-05-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-05-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in- an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 


down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 
defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  1o  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
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are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Cessna  Models  208  and  208B 
airplanes  must  be  prohibited  from  flight 
in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues);  and 

•  flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 
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Fxplanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered:  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  728  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  noi  have  suf^cient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— A  P /WORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  96- 
CE-05-AD. 
Applicability:  Models  208  and  208B 
airplanes  (all  serial  numbers),  certificated  in 
any  category: 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


ilKl-' 


Fpderal  Register  /  Vol.  61.  No.  17  /  Thursdav    lanuary  25,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61.  No.  17  /  Thursday.  Tanuary  25.  1996  /  Proposed  Rules  2181 


Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
guch  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice 
— Accumulation  of  ice  on  the  upper  sur&ce 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  sjjecified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they-are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

•WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 


•  The  flight  crew  snuuiU  reiiuue  liitj  dngle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
$p>eed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  highwing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temfjeratures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  tempteratures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  ojjeration.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 


•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  if  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO).  1801  Airport 
Road,  Room  100.  Mid-Continent  Airport. 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  AGO. 

(d)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
19,  1996. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  96-1220  Filed  1-24-96:  8:45  am) 
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Airworthiness  Directives;  Beech 
Aircraft  Corporation  Models  99,  99A, 
A99A,  B99,  C99,  8200,  B200C,  1900, 
1900C,  and  1900D  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
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(AD)  that  would  apply  to  all  Beech 
Aircraft  Corporation  (Beech)  Models  99, 
99A,  A99A,  B99.  C99,  8200.  B200C, 
1900,  1900C,  and  1900D  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
specify  procedures  that  would  prohibit 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  rues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight'crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-03- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bennett  L.  Sorensen,  Flight  Test  Pilot, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  i 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-03-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  fofces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 


defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR  • 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

the  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
night  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
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deicrng  tx)ots  and  forward  ul  \.hti 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Beech  Models  99.  99A,  A99A.  B99. 
C99.  B200.  B200C,  1900.  1900C.  and 
1900D  airplanes  must  be  prohibited 
from  flight  in  freezing  rain  or  freezing 
drizzle  conditions  (as  determined  by 
certain  visual  cues);  and 

•  flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  pronibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 


to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  1,352 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  DocKet  ai  tne 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Beech  Aircraft  Corporation:  Docket  No.  96- 
CE-OS-AD. 

Applicability:  Models  99.  99A,  A99A.  B99, 
C99.  B200,  B200C,  1900,  1900C.  and  1900D 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicataed, 
unless  already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorpxsrating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 
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— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"WARNING 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 


ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  ICING  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
pKjssible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
cbserved.  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack.  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal.  p)ossibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorpjorating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  perfonrved  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 


records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  bv  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airpx)rt, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(d)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
19,  1996. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  96-1221  Filed  1-24-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-CE-02-AD] 

Airworthiness  Directives;  Empresa 
Brasileiro  de  Aeronautico,  S.A.  Models 
EMB-110P1  and  EMB-110P2  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Empresa   . 
Brasileiro  de  AeYonautico,  S.A. 
(EMBRAER)  Models  EMB-llOPl  and 
EMB-11GP2  airplanes.  This  proposal 
would  require  revising  the  Airplane 
Flight  Manual  (AFM)  to  specify 
procedures  that  would  prohibit  flight  in 
freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  prohibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 


:iH4 


■  PdfT 


'ol.  61,  No.  17  /  Thursday,  January  25,  1996  /  Proposed  Rules 


more  clearly  detined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  7.  1996. 

i:   Pt  r.  es:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-02- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 

t^OR  FURTHER  m^-    RMi  '     n  CONTACT:  Mr. 
John  W.  McCi:_.-,  ..c.„,^ ace  Engineer, 
FAA.  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7336;  facsimile  (404)  305- 
7348. 

Su»oi  eWfM- .sa  .    *.►     4MAT10N: 

(  *>n.(tif  ills. Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  tlie  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  9e-CE-02-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Discussion 

In  October  1994.  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resuhed  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  14  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 
defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 

The  FAA  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
flight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  Visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 


Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turboprof)eller- 
pKJwered  and  have  un  powered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
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shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  EMBRAER  Models  EMB-llOPl  and 
EMB-110P2  airplanes  must  be 
prohibited  from  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues);  and 

•  flight  crews  must  Ife  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions.  The  FAA 
has  determined  that  such  limitations 
and  procedures  currently  are  not 
defined  adequately  in  the  AFM  for  these 
airplanes. 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Explanation  of  'ff  Pt  ivisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 


unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impart 

The  FAA  estimates  that  50  airplanes 
in  the  U.S.  registry  would  be  afTected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

I  he  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  ;a-^-AiRWOR"^HiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Empresa  Brasileira  de  Aeronautica,  S.A. 
(Embraer):  Docket  No.  96-CE-02-AD. 

Applicability: Models  EMB-llOPl  and 
EMB-110P2  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proi)osed  actions  to  address  it. 

Compliance:  Required'as  indicated,  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
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probibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfeces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  This  supersedes  any  relief  provided 
bv  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

•WARNING 

If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of  attack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air ' 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfeces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surfece  (for  high-wing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 


THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  -fS 
degrees  Celsius  (outside  air  temperature 
(OAT)l. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  -t-S  degrees  Celsius 
OAT. 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEaNG  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of  attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of  attack,  with  ice  forming  on  the  upper 
surface  further  aft  on  the  wing  than  normal, 
possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Gertification  Office  (AGO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160.  College 
Park.  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  lnsp>ector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  All  persons  a^iected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
19,1996. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(PR  Doc.  96-1222  Filed  1-24-96;  8:45  am) 
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14  CFR  Part  39  « 

pocket  No.  96-CE-07-AO] 

Airworthiness  0'r<?<:tJves-  Jetsuedm 
Aircraft  Limrej  ^>;s'     s-^  Models  3101 

and  3201  AirDan^^s 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Jetstream 
Aircraft  Limited  (JAL)  Jetstream  Models 
3101  and  3201  airplanes.  This  proposal 
would  require  revising  the  Airplane 
Flight  Manual  (AFM)  to  specify 
pnx^edures  that  would  prohibit  flight  in 
freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues),  limit  or  pitihibit  the  use  of 
various  flight  control  devices,  and 
provide  the  flight  crew  with  recognition 
cues  for,  and  procedures  for  exiting 
from,  severe  icing  conditions.  This 
proposal  is  prompted  by  results  of  a 
review  of  the  requirements  for 
certification  of  the  airplane  in  icing 
conditions,  new  information  on  the 
icing  environment,  and  icing  data 
provided  currently  to  the  flight  crews. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions  by  providing 
more  clearly  defined  procedures  and 
limitations  associated  with  such 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-07- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
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Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dorenda  Baker,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  Jeffrey  Morfitt.  Project  Officer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addres.sed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
IJules  Docket  No.  96-CE-07-AD,  Room 
1558,  601  E.  12fh  Street.  Kansas  City, 
Missouri  64106. 

Discussion  | 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 


which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 
engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 
defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 

The  FA'A  finds  that  flight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
night  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation, 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 


The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  flight  in  icing  conditions  may  not 
have  adequate  information  concerning 
flight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low- 
altitudes  and  to  make  more  frequent 
landings,  they  are  more  likely  to 
encoimter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  directly  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA, 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 
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•  |AL  jetstreajn  MoUels  31U1  <iJid 
3201  airplanes  must  be  prohibited  from 
flight  in  freezing  rain  or  freezing  drizzle 
conditions  (as  determined  by  certain 
visual  cues):  and 

•  flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
fireezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered . 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specif\-  procedures  that 
would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered:  and 

•  provide  the  flight  crew  with 
recognition  rues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  260  airplanes 
in  the  U.S.  registry  would  be  affected  by 


ihe  pfop<j3«u  AD.  that  it  would  lake 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  se<;tions  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
taJce  the  affected  airplane  owner/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nurnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  tu  read  as  follows: 

Audionty:  49  USC  106(g).  40113.  44701. 


§39.13    [AmeiKlad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

fetstream  Airtrait  Limited:  Oocket  No.  96- 
CE-07-AD. 

Applicability:  )etstream  Models  3101  and 
3201  airplanes  (all  serial  numbers), 
certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated;  unless 
already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  fullowing; 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(l )  and  (a)(2)  of  this  AD. 

Note  2:  Op>erators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  F.\A-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

"•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 
— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  observed  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  hy  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  all  reasonable 
efforts  to  avoid  such  encoanters  and  must 
inuncidiately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
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protected  surfaces  of  the  vfing.  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  bv  inserting  a  copv  of  this  AD 
in  the  AFM. 

"WARNING 

If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 
.»    •  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
ofattack  by  increasing  speed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Ek)  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surfaces  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
IDENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  highwing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  back  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temp)eratures  below  +5 
degrees  Celsius  (outside  air  temperature 
(OAT)]. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  +5  degrees  Celsius 
OAT. 


PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE   ' 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temp>erature.  While  severe 
icing  may  form  at  temperatures  as  cold  as  -18 
degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has  . 
been  certificated  for  operation.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot.  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-ofattack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-ofattack,  with  ice  forming  on  the  upper 
surface  further  aft  on  the  wing  than  normal, 
possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (AGO),  Europe,  Africa, 
Middle  East  office.  FAA,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Brussels  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  AGO. 

(d)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 


Issued  in  Kansas  City,  Missouri,  on  January 
19, 1996. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  96-1223  Filed  1-24-96:  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-CE-06-AD] 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues),  limit 
or  prohibit  the  use  of  various  flight 
control  devices,  and  provide  the  flight 
crew  with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions.  This  proposal  is  prompted 
by  results  of  a  review  of  the 
requirements  for  certification  of  the 
airplane  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crews.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
minimize  the  potential  hazards 
associated  with  operating  the  airplane 
in  freezing  rain  or  freezing  drizzle 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-G6- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  L.  Filler,  Flight  Test  Pilot,  FAA, 
Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 


;nr 


Register  /  Vol.  61.  No.  17  /  Thursday.  January  25.  1996  /  Proposed  Rules 


76193-0150:  telephone (817) 222-5132; 
facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  sf)ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self- ad  dressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-06-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM« 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  96-CE-06-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

In  October  1994,  a  transport  category 
airplane  was  involved  in  an  accident  in 
which  severe  icing  conditions  (believed 
to  be  composed  of  freezing  drizzle  size 
droplets)  were  reported  in  the  area. 
Although  the  National  Transportation 
Safety  Board  (NTSB)  has  not  yet  made 
a  finding  of  probable  cause  of  the 
accident,  loss  of  control  of  the  airplane 
may  have  occurred  because  ice 
accretion  on  the  upper  surface  of  the 
wing  aft  of  the  area  protected  by  the  ice 
protection  system  caused  airflow 
separation,  which  resulted  in  the 
ailerons  being  forced  to  a  right-wing- 
down  control  position.  There  also  is 
concern  that  the  autopilot,  which  was 


engaged,  may  have  masked  the  unusual 
control  forces  generated  by  the  ice 
accumulation.  On  the  accident  aircraft, 
these  conditions,  if  not  corrected,  could 
result  in  a  roll  upset  from  which  the 
flight  crew  may  be  unable  to  recover. 

The  atmospheric  conditions  (freezing 
drizzle)  that  may  have  contributed  to 
the  accident  are  outside  the  icing 
envelope  specified  in  Appendix  C  of 
part  25  of  the  Federal  Aviation 
Regulations  (14  CFR  part  25)  for 
certification  of  any  airplane.  Section 
23.1419  of  the  Federal  Aviation 
Regulations  (14  CFR  23.1419)  cross- 
references  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25).  Freezing  rain  is  an  atmospheric 
condition  that  also  is  outside  the  icing 
envelope.  Such  icing  conditions  are  not 
defined  in  Appendix  C  of  part  25  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  25)  for  certification  of  any  airplane, 
and  the  FAA  has  not  required  that 
airplanes  be  shown  to  be  capable  of 
operating  safely  in  those  icing 
conditions. 

The  FAA  finds  that  Hight  crews  are 
not  currently  provided  with  adequate 
information  necessary  to  determine 
when  the  airplane  is  operating  in  icing 
conditions  for  which  the  airplane  is  not 
certificated  or  what  action  to  take  when 
such  conditions  are  encountered. 
Therefore,  the  FAA  has  determined  that 
fiight  crews  must  be  provided  with  such 
information  and  must  be  made  aware  of 
certain  visual  cues  that  may  indicate  the 
airplane  is  operating  in  atmospheric 
conditions  that  are  outside  the  icing 
envelope. 

Since  such  information  is  not 
available  to  flight  crews,  and  no 
airplane  is  certificated  for  operation  in 
freezing  drizzle  conditions,  the  FAA 
finds  that  the  potentially  unsafe 
condition  (described  previously  as 
control  difficulties  following  operation 
of  the  airplane  in  icing  conditions 
outside  of  the  icing  envelope)  is  not 
limited  to  airplanes  having  the  same 
type  design  as  that  of  the  accident 
airplane. 

The  FAA  recognizes  that  the  flight 
crew  of  any  airplane  that  is  certificated 
for  fiight  in  icing  conditions  may  not 
have  adequate  information  concerning 
fiight  in  icing  conditions  outside  the 
icing  envelope.  However,  the  FAA  finds 
that  the  specified  unsafe  condition  must 
be  addressed  as  a  higher  priority  on 
airplanes  that  are  turbopropeller- 
powered  and  have  unpowered  control 
systems.  Many  of  these  airplanes  carry 
passengers  in  regularly  scheduled 
revenue  service  in  the  United  States. 
Since  turbopropeller-powered  airplanes 
are  more  likely  to  operate  at  low 
altitudes  and  to  make  more  frequent 


landings,  they  are  more  likely  to 
encounter  icing  conditions  that  are 
outside  the  icing  envelope. 
Additionally,  the  flight  crew  of  an 
airplane  having  an  unpowered  roll 
control  system  must  rely  solely  on 
physical  strength  to  counteract  roll 
control  anomalies,  whereas  a  roll 
control  anomaly  that  occurs  on  an 
airplane  having  a  powered  roll  control 
system  need  not  be  offset  direcily  by  the 
flight  crew. 

Subsequent  to  the  accident,  the  FAA. 
in  conjunction  with  certain  foreign 
airworthiness  authorities  and  airplane 
manufacturers,  conducted  reviews  of 
certain  transport  and  small  category 
airplanes  to  determine  if  any  airplanes 
might  experience  control  difficulty 
should  a  ridge  of  ice  form  aft  of  the 
deicing  boots  and  forward  of  the 
ailerons.  The  review  focused  on 
turbopropeller-powered  airplanes 
having  unpowered  roll  control  systems, 
since  those  airplanes  are  similar  in 
design  to  the  accident  airplane  and 
because  they  are  frequently  exposed  to 
icing  conditions. 

During  the  reviews  of  these  airplanes, 
an  artificial  ice  shape  was  used  in  the 
demonstration  of  roll  control 
characteristics.  This  ice  shape  was 
chosen  as  representative  of  a  shape  that 
might  form  if  an  airplane  were  operated 
in  freezing  drizzle.  Results  of  these 
reviews  revealed  that  certain  airplanes 
demonstrated  acceptable  roll  control 
forces.  However,  the  dynamics  of  ice 
accretion  in  freezing  drizzle  are  not  well 
understood,  and  the  FAA  recognizes 
that  such  airplanes  could  develop  ice 
shapes  other  than  those  tested  during 
the  review.  Upon  further  review,  the 
FAA  may  consider  additional 
rulemaking. 

Following  examination  of  all  relevant 
information,  the  FAA  has  determined 
that  certain  limitations  and  procedures 
should  be  included  in  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  the  affected  airplanes,  as 
follows: 

•  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes  must  be 
prohibited  from  fiight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues);  and 

•  flight  crews  must  be  provided  with 
information  that  would  minimize  the 
potential  hazards  associated  with 
operating  the  airplane  in  freezing  rain  or 
freezing  drizzle  conditions. 

The  FAA  has  determined  that  such 
limitations  and  procedures  currently  are 
not  defined  adequately  in  the  AFM  for 
these  airplanes. 
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Explanation  of  the  P;<x  su 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  on 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
specify  procedures  that  would: 

•  prohibit  flight  in  freezing  rain  or 
freezing  drizzle  conditions  (as 
determined  by  certain  visual  cues); 

•  prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  require  that  all  icing  detection 
lights  be  operative  prior  to  flight  into 
icing  conditions  at  night. 

The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended 
to  prohibit  purely  inadvertent 
encounters  with  the  specified 
atmospheric  conditions.  However,  pilots 
should  make  all  reasonable  efforts  to 
avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they 
are  encountered. 

This  proposed  AD  also  would  require 
revising  the  Normal  Procedures  Section 
of  the  AFM  to  specify  procedures  that 
would: 

•  limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  provide  the  flight  crew  with 
recognition  cues  for,  and  procedures  for 
exiting  from,  severe  icing  conditions. 

Cost  Impact 

The  FAA  estimates  that  779  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Since  an 
owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  incorporate  the  proposed 
AFM  revisions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDPESSES 

List  ol  Subiccts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

I  hp  Pnuin'.r.ri  Xriiendment 

.-^ccoraingiy.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWCR'^HtNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lQ6(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

FairchUd  Aircraft:  Docket  No.  96-CE-06- 

AD. 

Applicability:  Models  SA226-T,  SA226- 
T(B),  SA226-AT.  SA22&-TC.  SA227-TT.     ' 
SA227-AT.  SA227-AC,  SA227-BC,  SA227- 
CC,  and  SA227-DC  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojDerator  must  request  approval  for  an 
elternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicataed, 
unless  already  accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
freezing  rain  or  freezing  drizzle  icing 
conditions  by  providing  more  clearly  defined 
procedures  and  limitations  associated  with 
such  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  {a){2)  of  this  AD. 

Note  2:  Operators  must  initiate  action  to 
notify  and  ensure  that  flight  crewmemtiers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AFM. 

•  Flight  in  meteorological  conditions 
described  as  freezing  rain  or  freezing  drizzle, 
as  determined  by  the  following  visual  cues, 
is  prohibited: 

— Unusually  extensive  ice  accreted  on  the 

airframe  in  areas  not  normally  olwerved  to 

collect  ice. 
— Accumulation  of  ice  on  the  upper  surface 

(for  low-wing  airplanes)  or  lower  surface 

(for  high-wing  airplanes)  of  the  wing  aft  of 

the  protected  area. 
— Accumulation  of  ice  on  the  propeller 

spinner  farther  back  than  normally 

observed. 

If  the  airplane  encounters  conditions  that 
are  determined  to  contain  freezing  rain  or 
freezing  drizzle,  the  pilot  must  immediately 
exit  the  freezing  rain  or  freezing  drizzle 
conditions  by  changing  altitude  or  course. 

Note:  The  prohibition  on  flight  in  freezing 
rain  or  freezing  drizzle  is  not  intended  to 
prohibit  purely  inadvertent  encounters  with 
the  specified  meteorological  conditions. 
However,  pilots  should  make  ail  reasonable 
efforts  to  avoid  such  encounters  and  must 
immediately  exit  the  conditions  if  they  are 
encountered. 

•  Use  of  the  autopilot  is  prohibited  when 
any  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  when 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered. 

Note:  The  autopilot  may  mask  tactile  cues 
that  indicate  adverse  changes  in  handling 
characteristics.  Therefore,  the  pilot  should 
consider  not  using  the  autopilot  when  any 
ice  is  visible  on  the  airplane. 

•  All  icing  detection  lights  must  be 
operative  prior  to  flight  into  icing  conditions 
at  night.  This  supersedes  any  relief  provided 
by  the  Master  Minimum  Equipment  List 
(MMEL)." 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM, 

•WARNING. 

"If  ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if  unusual 
lateral  trim  requirements  or  autopilot  trim 
warnings  are  encountered: 
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•  If  the  flaps  are  extended,  do  aot  retract 
them  until  the  airframe  is  dear  of  ice. 

•  The  flight  crew  should  reduce  the  angle- 
of-attack  by  increasing  sp>eed  as  much  as  the 
airplane  configuration  and  weather  allow, 
without  exceeding  design  maneuvering 
speed. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot.  Do  not  re-engage  the  autopilot 
until  the  airframe  is  clear  of  ice. 

•  Exit  the  icing  area  immediately  by 
changing  altitude  or  course 

•  Report  these  weather  conditions  to  Air 
Traffic  Control. 

CAUTION 

Severe  icing  comprises  environmental 
conditions  outside  of  those  for  which  the 
airplane  is  certificated.  Flight  in  freezing 
rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  extreme  ice  build-up 
on  protected  surges  exceeding  the 
capability  of  the  ice  protection  system,  or 
may  result  in  ice  forming  aft  of  the  protected 
surfaces.  This  ice  may  not  be  shed  using  the 
ice  protection  systems,  and  may  seriously 
degrade  the  performance  and  controllability 
of  the  airplane. 

THE  FOLLOWING  SHALL  BE  USED  TO 
[DENTIFY  FREEZING  RAIN/FREEZING 
DRIZZLE  IQNG  CONDITIONS: 

•  Unusually  extensive  ice  accreted  on  the 
airframe  in  areas  not  normally  observed  to 
collect  ice. 

•  Accumulation  of  ice  on  the  upper 
surface  (for  low-wing  airplanes)  or  lower 
surface  (for  highwing  airplanes)  of  the  wing 
aft  of  the  protected  area. 

•  Accumulation  of  ice  on  the  propeller 
spinner  farther  beck  than  normally  observed. 

THE  FOLLOWING  MAY  BE  USED  TO 
IDENTIFY  POSSIBLE  FREEZING  RAIN/ 
FREEZING  DRIZZLE  CONDITIONS: 

•  Visible  rain  at  temperatures  below  -fS 
degrees  Celsius  [outside  air  temperature 
(OAT)I. 

•  Droplets  that  splash  or  splatter  on  impact 
at  tempteratiires  below  > 5  degrees  Celsius 
OAT 

PROCEDURES  FOR  EXITING  THE 
FREEZING  RAIN/FREEZING  DRIZZLE 
ENVIRONMENT: 

These  procedures  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  outside  air  temf)erature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-  18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  If  the  visual 
cues  specified  in  the  AFM  for  identifying 
possible  freezing  rain  or  freezing  drizzle 
conditions  are  observed,  accomplish  the 
following: 

•  Exit  the  freezing  rain  or  freezing  drizzle 
severe  icing  conditions  immediately  to  avoid 
extended  exposure  to  flight  conditions 
outside  of  those  for  which  the  airplane  has 
been  certificated  for  oj)eration.  Asking  for 
priority  to  leave  the  area  is  fully  justified 
under  these  conditions. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 


•  Do  not  engage  the  autopilot  The 
autopilot  may  mask  unusual  control  system 
forces. 

•  If  the  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  an  unusual  roll  response  or 
uncommanded  control  movement  is 
observed,  reduce  the  angle-of-attack  by 
increasing  airspeed  or  rolling  wings  level  (if 
in  a  turn),  and  apply  additional  power,  if 
needed. 

•  Avoid  extending  flaps  during  extended 
operation  in  icing  conditions.  Operation  with 
flaps  extended  can  result  in  a  reduced  wing 
angle-of-attack,  with  ice  forming  on  the 
upper  surface  further  aft  on  the  wing  than 
normal,  possibly  aft  of  the  protected  area. 

•  Report  these  weather  conditions  to  Air 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD.  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (AGO),  FAA, 
2601  Meacham  Boulevard.  Fort  Worth,  Texas 
76137-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Fort  Worth  AGO. 

N«te  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO. 

(d)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
19.  1996 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FRDoc.  96-1217  Filed  1-24-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1.  2, 10,  and  50 
[Docket  No.  95N-0340] 
RIN  0910-AA54 

Revocation  of  Certain  Regulations; 
General 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revoke  certain  regulations  that  are 
obsolete  or  no  longer  necessary  to 
achieve  public  health  goals.  These 
regulations  have  been  identified  for 
revocation  as  the  resuh  of  a  page-by- 
page  review  of  the  agency's  regulations. 
This  regulatory  review  is  in  response  to 
the  Administration's  "Reinventing 
Government"  initiative  which  seeks  to 
streamline  government  to  ease  the 
burden  on  regulated  industry  and 
consumers. 

DATES:  Written  comments  by  April  24, 
1996. 

AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm   1-23,  Rockville,  MD  20857. 

FOR  FURTHER  tNfORMAT)ON  CONTACT: 
Regarding  the  regulations  mentioned 
in  this  document:  Philip  L.  Chao, 
Policy  Development  and 
Coordination  Staff  (HF-23),  Food 
and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-3380. 
Regarding  general  information  on 
FDA's  "reinventing  initiative":  Lisa 
M.  Helmanis,  Regulations  PoUcy 
Management  Staff  (HF-26),  Food 
and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  ^AD  20857, 
301-443-3480. 

SUPPLEMENTARY  INfORMATION:  On  March 
4,  1995,  President  Clinton  announced 
plans  for  reforming  the  Federal 
regulatory  system  as  part  of  his 
"Reinventing  Government"  initiative.  In 
his  March  4  directive,  the  President 
ordered  all  Federal  agencies  to  conduct 
a  page-by-page  review  of  their 
regulations  and  to  "eliminate  or  revise 
those  that  are  outdated  or  otherwise  in 
need  of  reform."  This  proposal,  which 
would  revoke  certain  obsolete  and 
unnecessary  regulations,  represents 
FDA's  continuing  effort  to  implement 
the  President's  plan.  In  previous  issues 
of  the  Federal  Register,  FDA  proposed 
revoking  or  revising  other  regulations, 
and  the  agency  expects  to  issue  future 
reinvention  proposals  in  upcoming 
issues. 

The  following  is  a  section-by-section 
analysis  of  the  regulations  that  FDA  is 
proposing  to  revoke.  These  regulations 
are  listed  numerically  as  they  appear  in 
Code  of  Federal  Regulations  (CFR). 

I.  Section-by-SectiOn  Analysis 

(1)  Section  1.31  Package  size  saving 
(21  CFR  1.31),  addressing  economy  size 
packaging  is  obsolete.  The  agency  is  not 
aware  of  its  use. 
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(2)  Section  1.35  "Cents-off,"  or  other 
savings  representations  (21  CFR  1.35),  is 
obsolete.  The  agency  is  not  aware  of  its 
use. 

(3)  Section  2.5  Imminent  hazard  to 
the  public  health  (21  CFR  2.5).  describes 
the  criteria  that  the  Commissioner  of 
Food  and  Drugs  would  use  in 
determining  whether  an  imminent 
hazard  exists.  FDA  issued  this 
regulation  on  July  1,  1971  (36  FR 
12516).  FDA  proposed  to  revoke  §  2.5  on 
August  21,  1979  (44  FR  48983),  in 
conjunction  with  broader  rulemaking 
proceedings  that  would  have 
established  by  regulation,  among  other 
things,  certain  criteria  for  the  Secretary 
of  Health  and  Human  Services'  (the 
Secretary's)  determination  of  imminent 
hazard.  The  1979  proposed  rulemaking 
was  withdrawn  on  January  20,  1994  (59 
FR  3042).  However,  the  principle  upon 
which  FDA  based  its  proposed 
withdrawal  of  §  2.5  in  1979  is  still  valid, 
namely,  that  it  is  "potentially  confusing 
to  have  criteria  for  FDA's 
recommendations  to  the  Secretary 
separate  from  the  criteria  for  the 
Secretary's  decision."  (44  FR  48983  at 
48985).  The  criteria  used  by  the 
Secretary  were  established  in  1977  in 
the  Secretary's  decision  declaring 
phenformin  hydrochloride  an  imminent 
hazard.  This  decision  was  upheld  in 
Forsham  v.  Califano,  442  F.Supp.  203 
(D.D.C.  1977).  The  agency  is  proposing 
to  revoke  §  2.5  because  it  is  potentially 
confusing  and  no  longer  necessary. 

(4)  21  CFR  part  10,  subpart  C— 
Electronic  Media  Coverage  of  Public 
Administrative  Proceedings;  Guideline 
on  Policy  and  Procedures  is  intended  to 
clarify  and  explain  FDA's  policy  on  the 
presence  and  operation  of  electronic 
recording  equipment  at  public 
proceedings.  This  is  a  statement  of 
policy  and  need  not  be  codified.  This 
information  is  available  to  those 
presiding  over  such  proceedings 
through  appropriate  agency  publications 
(e.g.,  "Policy  and  Guidance  Handbook 
for  FDA  Advisory  Committee 
Members")  and  from  the  staff  in  FDA's 
Office  of  Public  Affairs. 

(5)  Section  50.21  Effective  date  (21 
CFR  50.21),  states  that  the  informed 
consent  requirements  in  part  50  "apply 
to  all  human  subjects  entering  a  clinical 
investigation  that  commences  on  or  after 
July  27,  1981."  FDA  proposes  to  revoke 
this  provision  because  it  is  no  longer 
necessary.  The  agency  is  unaware  of  any 
continuing  clinical  investigations  that 
were  begun  before  July  27,  1981,  to 
warrant  retaining  this  provision. 

(6)  21  CFR  part  50,  subpart  C— 
Protections  Pertaining  to  Clinical 
Investigations  Involving  Prisoners  as 
Subjects  describes  restrictions  on 


clinical  investigations  involving 
prisoners,  including  special 
requirements  for  institutional  review 
boards  reviewing  clinical  investigations 
involving  prisoners.  On  July  7,  1981  (46 
FR  35085),  the  agency  stayed  the 
effective  date  of  the  subpart  C 
regulations.  Because  the  agency  has 
never  made  the  subpart  C  regulations 
effective,  it  now  proposes  to  revoke 
subpart  C. 

H.  Afuilvsis  1)1  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  J^egulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  proposed  rule,  if  finalized, 
would  simply  eliminate  certain 
regulatory  provisions  that  the  agency 
has  not  used  or  that  have  become 
obsolete.  Consequently,  the  proposed 
loile  would  not  impose  any  additional 
regulatory  burdens  on  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

Ill,  Enviriinmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aj(8),  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

I\    K(  (juest  for  Comments 

Interested  persons  may.  on  or  before 
April  24,  1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  1 

Cosmetics.  Drugs.  Exports.  Food 
labeling,  Imports.  Labeling.  Reporting 
and  recordkeeping  requirements. 

21  CFR  Part  2 

Administrative  practice  and 
procedure.  Cosmetics.  Devices.  Drugs, 
Foods. 

21  CFR  Part  10 

Administrative  practice  and 
procedure.  News  media. 

21  CFR  Part  50 

Human  research  subjects,  Prisoners. 
Reporting  and  recordkeeping 
requirements.  Safety. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  1,  2,  10,  and  50  be 
amended  as  follows: 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

1.  The  authority  citation  for  21  CFR 
part  1  continues  to  read  as  follows: 

Authority:  Sees.  4,  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453, 
1454,  1455);  sees.  201,  403,  502.  505,  512. 
602,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  343,  352.  355, 
360b.  362,  371);  sec.  215  of  the  Public  Health 
Service  Act  (42  U.S.C.  216). 

§1.31     [Removed] 

2.  Section  1.31  Package  size  savings  is 
removed  from  subpart  B. 

§  1.35    [Removed] 

3.  Section  1.35  "Cents-off,"  or  other 
savings  representations  is  removed  from 
subpart  B. 

PART  2— GENERAL  ADMINISTRATIVE 
RULINGS  AND  DECISIONS 

4.  The  authority  citation  for  21  CFR 
part  2  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  305,  402.  408, 
409,  501.  502,  505,  507,  512,  601,  701,  702. 
704  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  335.  342.  346a.  348, 
351.  352.  355.  357.  360b,  361,  371,  372,  374); 
15  U.S.C.  402,  409. 

§  2.5    [Removed] 

5.  Section  2.5  Imminent  hazard  to  the 
public  health  is  removed  from  subpart 
A. 


2194 


Fed.r  t     K^-ister  /  Vol.  61.  No.  1?  /  Thursday,  January  25.  1996  /  Prooosed  Rules 


PRACTICES  iNC  ^S: 


iATlVE 

:edures 


6.  1  he  auinuriiy  LUduufi  for  21  CFR 
part  10  continues  to  read  as  follows: 

Autfaority:  Sees.  201-903  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-394):  21  L'.S  C  41-50.  141-149.  467f. 
679,  821.  1034:  sees.  2.  351.  354.  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  201. 
262,  263b.  264);  sees.  2-12  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1451- 
1461);  5  use.  551-558.  701-721;  28  U.S.C 
2112. 

Subpart  C    [Ramowd] 

7.  Subpart  C  consisting  of  §§  10.200 
through  10.206  is  removed. 

PART  50— PROTECTKDN  OF  HUMAN 
SUBJECTS 

8.  The  authority  citation  for  21  CFR 
part  50  continues  to  read  as  follows: 

Authority:  Sacs.  201 ,  406,  408,  409.  502. 
503,  505,  506.  507,  510.  513-516.  518-520. 
701,  721.  801  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  346.  346a.  348, 
352,  353.  355.  356.  357.  360.  360c-360f, 
360h-360j.  371.  379e.  381);  sees.  215.  301, 
351 .  354-360F  of  the  Public  Health  Service 
Act  (42  use.  216.  241.  262.  263b-263n). 


§50.3    [> 

9.  Section  50.3  Definitions  is  amended 
by  removing  paragraph  (j).  and 
redesignating  paragraphs  (k).  (1).  and  (m) 
as  paragraphs  (j),  (k),  and  (1). 
respectively. 

%  50.21    [Ramovad] 

10.  Section  50.21  Effective  date  is 
removed  from  subpart  B. 

Subpart  C    [Ramovad] 

1 1.  Subpart  C  consisting  of  §§  50.40 
through  50.48  is  removed. 

(Dated:  lanuary  18. 1996. 

Williara  K.  Hubbard, 

Associate  (Zommissiontc  for  Policy 
Coordination. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  31 

[EE-142-87] 
RIN  1545-AF97 

PICA  Taxation  of  Amounts  Under 
Ernployee  Benefit  Plans 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  rhis  document  contains 
proposed  regulations  under  section 
3121(v)(2)  of  the  Internal  Revenue  Code 
of  1986,  relating  to  when  amounts 
deferred  under  or  paid  from  certain 
nonqualified  deferred  compensation 
plans  are  taken  into  account  as  "wages" 
for  purposes  of  the  employment  taxes 
imposed  by  the  Federal  Insurance 
Contributions  Act  (FICA).  The 
regulations  provide  guidance  to 
taxpayers  who  must  comply  with 
section  3121(v)(2),  which  was  added  to 
the  Code  by  section  324  of  the  Social 
Security  Amendments  of  1983. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  24.  1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (EE-1 42-67),  room 
5228.  Internal  Revenue  Service,  P.O. 
Box  7604,  Beo  Franklin  Station, 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:IX)M:CORP:R  (EE- 
142-67),  Courier's  Desk,  Internal 
Revenue  Service.  1111  Constitution 
Avenue.  NW.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Fardys.  (202)  622^606  (not  a 
toll-free  number),  concerning  the 
regulations,  and  Michael  Slaughter, 
(202)  622-7190  (not  a  toll-free  number), 
concerning  submissions. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
section  3121(v)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  "Code") 
relating  to  the  employment  tax 
treatment  of  amounts  deferred  under  or 
paid  from  certain  nonqualified  deferred 
compensation  plans.  These  amendments 
are  proposed  to  reflect  the  statutory 
changes  made  by  section  324  of  the 
Social  Security  Amendments  of  1983 
(the  "1983  Amendments '),  which 
added  section  3121(v)(2)  to  the  Code, 
and  section  2662(fl(2)  of  the  Deficit 
Reduction  Act  of  1984  (DEFRA).  which 
amended  section  324  of  the  1983 
Amendments. 

Explanation  of  Provisions 

Sections  3101  and  3111  of  the  Code 
imp>ose  FICA  tax  on  employees  and 
employers,  respectively.  FICA  tax 
consists  of  the  Old-Age,  Survivors,  and 
Disability  Insurance  (OASDI)  tax  and 
the  Hospital  Insurance  (HI)  tax,  and 
generally  is  computed  as  a  percentage  of 
wages  (as  defined  in  section  3121(a)) 
with  respect  to  employment.  Subject  to 
specific  exceptions,  section  3121(a) 


defines  "wages"  as  all  remuneration  for 
employment.  Existing  regulations 
(§  31,3121(a)-2(a))  provide  that  FICA  tax 
is  imposed  at  the  time  the  remuneration 
is  actually  or  constructively  paid. 

Prior  to  the  1983  Amendments, 
benefits  under  a  nonqualified  deferred 
comp)ensation  plan  generally  were 
wages  subject  to  FICA  tax  at  the  time 
they  were  actually  or  constructively 
paid,  unless  certain  retirement-related 
exclusions  applied.  These  exceptions 
(former  section  3121(a)(2)(A).  (a)(3),  and 
(a)(13)(A)(iii))  were  repealed  by  the 
1983  Amendments.  Thus,  under  the 
1983  Amendments,  which  generally 
apply  to  remuneration  paid  after 
December  31,  1983,  "retirement" 
payments  are  no  longer  excluded  from 
wages.  Instead,  the  1983  Amendments 
added  section  3121(v)(2),  which 
provides  a  special  timing  rule  for  wages 
(within  the  meaning  of  section  3121(a)) 
that  constitute  an  amount  deferred 
under  a  nonqualified  deferred 
compensation  plan.' 

Under  section  3121(v)(2)(A),  any 
"amount  deferred"  under  a  nonqualified 
deferred  compensation  plan  must  be 
taken  into  account  as  wages  for  FICA 
purposes  as  of  the  later  of  (1)  when  the 
services  are  performed,  or  (2)  when 
there  is  no  substantial  risk  of  forfeiture 
of  the  rights  to  such  amount.  This 
special  timing  rule  may  result  in 
imposition  of  FICA  tax  before  the 
benefit  payments  under  the  plan  begin, 
thus  accelerating  the  imposition  of  FICA 
tax  on  benefits  under  a  nonqualified 
deferred  compensation  plan. 

Section  3121(v)(2)(B)  provides  a 
special  exclusion  (the  "nonduplication 
rule")  that  prevents  double  taxation. 
Once  an  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan  is  "taken  into  account"  as  wages 
under  the  special  timing  rule,  the 
nonduplication  rule  provides  that 
neither  that  amount  nor  the  "income 
attributable  to  that  amount"  is  again 
treated  as  FICA  wages.  Thus,  benefit 
payments  under  a  nonqualified  deferred 
compensation  plan  are  not  subject  to 
FICA  tax  when  actually  or 
constructively  paid  (i.e.,  under  the 
general  timing  rule  for  wage  inclusion] 
if  the  benefit  payments  consist  of 
amounts  deferred  under  the  plan  that 
were  previously  taken  into  account  as 
FICA  wages  under  the  special  timing 
rule  plus  the  attributable  income. 


'  The  1903  Amendments  did  not  amend  the 
definition  of  net  earnings  from  self-employment 
under  section  1402(a)  of  the  Code  or  the  timing  of 
the  tax  on  self-em,)loyment  income  under  section 
1401  of  the  Code.  Accordingly,  the  special  timing 
rule  under  section  3121(v)(2)  does  not  apply  to 
nonqualified  deferred  compensation  that 
constitutes  net  earnings  from  self-employment. 
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Conversely,  benefits  under  a 
nonqualified  plan  are  subject  to  FICA 
tax  when  actually  or  constructively  paid 
to  the  extent  the  benefits  relate  to  an 
amount  deferred  that  was  not  previously 
taken  into  account  under  the  special 
timing  rule. 

Section  3121(a)(1)  imposes  a  dollar 
limit  on  the  annual  amount  of  wages 
that  is  subject  to  the  OASDI  portion  of 
FICA  tax.  Section  13207  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
repealed  the  dollar  limit  on  annual 
wages  subject  to  the  HI  portion  of  FICA 
tax.  effective  for  1994  and  later  years. 

Overview  of  Regulations 

In  contrast  to  most  FICA  wages, 
nonqualified  deferred  compensation  is 
subject  to  FICA  tax  not  when  paid,  but 
earlier — generally  when  the  related 
services  are  performed.  (FICA  taxation 
is  deferred  if  the  compensation  is 
subject  to  a  substantial  risk  of 
forfeiture.)  A  benefit  that  was  subject  to 
FICA  tax  at  this  earlier  date  generally  is 
not  subject  to  tax  again  when  paid  to  the 
participant.  Applying  these  statutory 
rules  often  requires  difficult  valuations 
of  future  benefits. 

Recognizing  the  practical 
administrative  problems  that  can  be 
encountered  by  taxpayers  in  this  area, 
the  proposed  regulations  are  designed  to 
be  workable,  to  minimize  complexity, 
and  to  provide  appropriate  flexibility  for 
taxpayers.  For  example,  the  regulations: 

•  Permit  use  of  any  reasonahle 
assumptions.  For  the  purpose  of 
calculating  the  present  value  of  a  benefit 
earned  in  a  given  year  (an  "amount 
deferred"  under  the  statute),  the 
regulations  do  not  prescribe  specific 
actuarial  assumptions  or  methods  that 
must  be  used.  Instead,  the  regulations 
simply  allow  taxpayers  to  determine 
present  value  using  any  reasonable 
actuarial  assumptions  and  methods. 

•  Establish  a  reasonably 
ascertainable  rule.  In  some  cases, 
uncertainties  pertaining  to  future 
benefits  make  it  especially  difficult  to 
determine  the  present  value  of  a  benefit 
(for  example,  where  a  benefit  can 
fluctuate  depending  on  the  varying 
amount  of  a  qualified  plan  benefit).  In 
such  cases,  under  the  regulations,  the 
present  value  of  the  benefit  need  not  be 
included  in  FICA  wages  ("taken  into 
account")  until  it  becomes  reasonably 
ascertainable. 

•  Provide  flexibility  with  respect  to 
withholding.  The  regulations  ease  the 
administrative  burdens  of  withholding 
by  permitting  payors  to  delay  the 
inclusion  of  any  deferred  compensation 
in  wages  until  the  end  of  the  year.  In 
addition,  where  amounts  deferred 
cannot  be  readily  calculated  by  year- 


end,  the  payor  may  either  estimate  the 
amounts  (and  make  later  adjustments 
without  interest  or  penalties)  or 
postpone  the  inclusion  in  wages  imtil 
the  first  quarter  of  the  following  year. 

•  Provide  reasonable,  good  faith 
transition  relief.  The  regulations  provide 
transition  relief  for  actions  taken  before 
the  effective  date  of  the  regulations 
based  on  a  reasonable,  good  faith 
interpretation  of  the  statute. 

Strui  tu'p  of  the  Regulations 

The  regulations  generally  consist  of 
three  parts.  The  first  part  of  the 
regulations,  paragraphs  (a)  and  (b), 
describes  the  special  timing  rule  and  the 
related  nonduplication  rule  of  section 
3121(v)(2),  defines  a  nonqualified 
deferred  compensation  plan,  and 
specifies  the  types  of  benefits  that  are 
subject  to  the  special  timing  rule.  The 
second  part  of  the  regulations, 
paragraphs  (c),  (d),  and  (e),  describes 
how  the  special  timing  rule  and  the 
nonduplication  rule  operate.  In  the 
remainder  of  the  regulations,  paragraph 
(f)  provides  withholding  rules, 
paragraph  (g)  contains  the  regulatory 
effective  dale  and  the  transition  rules, 
and  §  31.3121(v)-2  sets  forth  the 
statutory  effective  dates. 

The  most  significant  items  included 
in  these  regulations  are  discussed 
below 

Definition  of  Nonqualified  Deferred 
Compensation  Plan 

In  general.  Section  3121(v)(2)(C)  of 
the  Code  defines  a  "nonqualified 
deferred  compensation  plan"  as  any 
plan  or  arrangement  established  and 
maintained  by  an  employer  for  one  or 
more  of  its  employees  that  provides  for 
the  deferral  of  compensation,  other  than 
a  plan  described  in  section  3121(a)(5) 
(such  as  qualified  plans  and  certain 
other  plans  and  arrangements).  The 
regulations  provide  that  a  "nonqualified 
deferred  compensation  plan"  is  a  plan 
that  is  "established"  by  an  employer  for 
one  or  more  of  its  employees,  and  that 
provides  for  the  "deferral  of 
compensation."  A  plan  may  constitute  a 
nonqualified  deferred  compensation 
plan  under  section  3121(v)(2), 
regardless  of  whether  it  is  an  employee 
benefit  plan  under  section  3(3)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended  (ERISA), 
whether  deferrals  under  the  plan  are 
made  pursuant  to  the  employee's 
election,  or  whether  the  amounts 
deferred  are  treated  as  deferred  for 
income  tax  purposes. 

Requirement  that  the  plan  be 
established.  The  regulations  provide 
that  an  amount  deferred  may  not  be 
taken  into  account  as  FICA  wages  before 


the  plan  is  established,  and  that  a  plan 
is  considered  "established"  on  the  latest 
of  the  date  on  which  the  plan  is 
adopted,  the  date  on  which  it  is 
effective,  or  the  date  on  which  its 
material  terms  are  set  forth  in  writing. 
Transition  relief  is  provided  for 
unwritten  plans  that  were  addgted  and 
effective  before  March  25.  1996.  Such  a 
plan  is  treated  as  established  with 
respect  to  an  employee  as  of  the  later  of 
the  date  on  which  it  was  adopted  or 
became  effective,  provided  that  it  is  set 
forth  in  writing  within  six  months  after 
publication  of  the  final  regulations. 

Requirement  that  the  plan  provide  for 
the  deferral  of  compensation.  In  general, 
the  regulations  specify  that  a  plan 
provides  for  the  "deferral  of 
compensation"  only  if  an  employee  has 
a  legally  binding  right  to  compensation 
that  has  not  been  actually  or 
constructively  received  and  that  is 
payable  in  a  later  year.  However,  the 
regulations  provide  that  there  is  no 
"deferral  of  compensation"  merely 
because  compensation  is  paid  after  the 
last  day  of  a  calendar  year  pursuant  to 
the  employer's  customary  payment 
scheme  for  compensation.  Thus,  if  one 
week  of  an  employer's  customary'  two- 
week  payroll  period  falls  in  one  year 
and  the  second  week  of  the  period  falls 
in  the  next  year,  the  compensation  paid 
at  the  end  of  the  two-week  period  on 
account  of  the  services  rendered  in  the 
first  week  is  not  considered  deferred 
compensation  and  is  not  subject  to  the 
special  timing  rule. 

The  regulations  also  provide  a  rule  of 
administrative  convenience  for  "short- 
term"  deferrals.  Under  this  rule,  an 
employer  may  choose  to  treat  ah  amount 
that  is  deferred  from  one  calendar  year 
to  a  date  that  is  no  more  than  a  brief 
period  of  time  after  the  end  of  that 
calendar  year  as  if  it  were  subject  to  the 
general  timing  rule  (i.e..  treated  as  FICA 
wages  when  actually  or  constructively 
paid)  instead  of  the  special  timing  rule. 

Plans,  arrangements,  and  benefits  that 
do  not  provide  for  the  deferral  of 
compensation.  Consistent  with  the 
legislative  history  relating  to  section 
3121(v)(2).  certain  types  of  plans, 
arrangements,  and  benefits  are  not 
covered  by  the  special  timing  rule  of 
section  3121(v)(2),  even  though  they 
may  be  viewed  in  other  contexts  as 
providing  for  the  deferral  of 
compensation. 

The  regulations 'provide  that  stock 
options,  stock  appreciation  rights 
(described  in  Revenue  Ruling  80-300, 
1980-2  C.B.  165).  and  certain  other 
stock-related  rights  do  not  provide  for 
the  deferral  of  compensation  for  FICA 
tax  purposes,  even  though  there  may  be 
no  amount  recognized  for  income  tax 
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purposett  uiiui  atter  ma  txneuutir  vct^r  ut 
grant.  In  contrast,  the  regulations 
specify  that  a  "phantom"  stock  plan  that 
awards  a  right  to  a  Rxed  payment  equal 
to  the  value  of  a  speciTied  number  of 
shares  of  employer  stock  may  be  treated 
as  providing  beneflts  that  result  from 
the  deferral  of  compensation  for 
purposes'of  section  3121(v)(2).  Such  a 
plan  typically  involves  the  employer's 
unfunded,  unsecured  promise  to  pay 
compensation  in  the  future  that  is 
measured  by  the  value  of  a  specified 
number  of  shares  of  stock  on  the  date  of 
payment.  A  phantom  stock  plan  is  a 
nonqualified  deferred  compensation 
plan  under  which  the  earnings  portion 
of  the  future  compensation  is  based  on 
the  change  in  the  value  of  the 
employer's  stock,  rather  than,  for 
example,  an  equity  mutual  fund  or  a 
specified  rate  of  interest. 

The  regulations  provide  that  certain 
welfare  benefits,  including  vacation 
benefits,  sick  leave,  compensatory  time, 
disability  pay,  severance  pay.  and  death 
benefits,  do  not  result  from  the  deferral 
of  compensation  for  FICA  purposes. 
Neither  section  3121(v)  nor  the 
legislative  history  relating  to  section 
3121(v)  indicates  that  Congress 
intended  to  modify  the  long-  established 
FICA  tax  treatment  of  such  benefits. 

Nothing  in  the  regulations  is  intended 
to  determine  the  amount  or  the  timing 
of  an  employer's  deduction  for 
contributions  to  any  type  of  welfare 
benefit  plan,  including  a  plan  that 
provides  severance  benefits.  Similarly, 
although  the  regulations  include  a 
severance  pay  plan  under  a  heading 
titled  "certain  welfare  benefits,"  no 
inference  is  intended  that  a  severance 
plan  is  treated  as  a  welfare  benefit  plan 
under  any  other  section  of  the  Code. 

The  regulations  provide  that  certain 
other  payments  are  not  subject  to  the 
special  timing  rule  of  section  3121(v)(2). 
In  describing  the  Senate  Finance 
Committee  proposal  on  golden 
parachutes,  the  Conference  Report  to 
DEFRA  states  that  'payments  under 
golden  para<.hute  contract.s,  like 
termination  pay.  are  to  be  subjeci  to 
FICA  taxes  when  paid.  '  (Emphasis 
added.)  Conf.  Rpt  98-861.  p  85. 
Consistent  with  this  legislative  history, 
the  regulations  provide  that  excess 
golden  parachute  payments  and 
window  benefits  do  not  result  from  the 
deferral  of  compensation  and.  thus,  art- 
not  subject  to  the  special  timing  rule. 

Similarly,  certain  ben*>fits  established 
within  12  months  prior  to  an 
employee's  termination  of  employment 
are  treated  as  termination  pay  that  is  not 
subject  to  the  special  timiag  rule.  This 
provision  is  intended  to  ensure  that 
termination  pay  is  subject  to  FICA  tax 


wheii  It  la  jjdiu,  t»ven  wlibrti  Uiort  to  no 
explicit  agreement  to  terminate 
employment.  The  regulations  provide 
that  a  benefit  established  within  12 
months  prior  to  an  employee's 
termination  of  employment  is  treated  as 
termination  pay  only  if  the  facts  and 
circumstances  indicate  that  the  benefit 
was  provided  in  contemplation  of  the 
employee's  impending  termination  of 
employment. 

Benefits  established  af^er  termination 
of  employment  also  do  not  result  from 
the  deferral  of  compensation.  In 
addition,  there  is  no  deferral  of 
compensation  where  the  facts  and 
circumstances  indicate  that  the 
compensation  is  paid  for  current 
services 

Determination  of  the  Amount  Deferred 

The  "amount  deferred  "  under  a 
nonquaUfied  deferred  compensation 
plan  for  a  period  is  the  amount  that 
must  be  taken  into  account  as  wages  for 
that  period  under  the  special  timing  rule 
of  section  312l(v)(2)(A).  Under  the 
regulations,  the  manner  in  which  the 
amount  deferred  for  a  period  is 
determined  depends  upon  whether  the 
nonqualified  deferred  compensation 
plan  is  an  account  balance  plan  or  a 
nonaccount  balance  plan. 

Account  balance  plans.  The 
regulations  provide  that,  if  benefits  for 
an  employee  are  provided  under  an 
account  balance  plan,  the  amount 
deferred  equals  the  principal  amount 
credited  to  the  employee's  account  for 
the  period,  increased  or  decreased  by 
any  income  attributable  to  that  amount 
through  the  date  such  amount  is 
required  to  be  taken  into  account  as 
nCA  wages.  For  purposes  of  the 
regulations,  a  nonqualified  deferred 
compensation  plan  is  an  'account 
balance  plan"  only  if,  under  the  terms 
of  the  plan,  (1)  principal  amounts  are 
credited  to  an  individual  account  for  an 
employee,  (2)  the  income  attributable  to 
the  principal  amounts  is  credited  (or 
debited)  to  the  individual  account,  and 
(3)  the  benefits  payable  to  the  employee 
are  based  solely  on  the  balance  credited 
to  the  individual  account. 

Sonacrount  balance  plans.  If  a 
nonqualified  deferred  compensation 
plan  is  not  an  a<x:ount  balance  plan,  the 
regulations  provide  that  the  amount 
deferred  for  a  period  equals  the  present 
value  of  the  additional  future  payments 
to  which  the  employee  has  obtained  a 
legally  binding  right  during  that  period. 
For  purposes  of  determining  present 
value,  the  regulations  give  employers 
the  flexibility  to  wse  any  reasonable 
actuarial  assumptions  and  methods. 


"TaVen  Into  Account"  Defined 

An  amount  deferred  is  treated  as 
"taken  into  account"  when  it  is 
included  in  computing  the  amount  of 
FICA  wages,  but  only  if  any  additional 
FICA  tax  for  the  year  (including  any 
interest  and  penalties  due  if  the 
payment  is  late)  that  results  from  the 
inclusion  is  actually  paid  before  the 
period  of  limitations  is  closed  for  the 
year.  For  years  before  1994.  the  amount 
deferred  is  treated  as  taken  into  accoimt 
even  if  its  inclusion  does  not  result  in 
any  additional  FICA  tax  liability.  For 
example,  if,  in  1993.  an  employee 
participating  in  a  nonqualified  deferred 
compensation  plan  had  other  wages  that 
were  at  least  equal  to  the  applicable 
OASDI  and  HI  wage  bases  for  1993.  the 
inclusion  in  wages  of  an  amount 
deferred  would  not  have  resulted  in  any 
additional  FICA  tax  liability  for  that 
year.  Nonetheless,  the  amount  deferred 
would  have  been  considered  taken  into 
account  as  wages  for  purposes  of  section 
3121(v)(2). 

Nonduplication  Rule 

As  noted  above,  under  the 
nonduplic:ation  rule  of  section 
3121(v)(2)(B).  if  an  amount  deferred  is 
taken  into  account  as  wages  under  the 
special  timing  rule,  neither  the  amount 
deferred  nor  the  related  income  is 
included  in  FICA  wages  when  benefits 
attributable  to  that  amount  are  paid. 

If  an  amount  deferred  is  not  taken  into 
account  as  wages  under  the  special 
timing  rule,  then  benefits  attributable  to 
that  amount  are  required  to  be  included 
as  wages  when  actually  or 
constructively  paid  in  accordance  with 
the  general  timing  rule.  For  this 
purpose,  a  Form  VV-2  (Wage  and  Tax 
Statement)  for  an  earlier  (post-1993) 
year  showing  FICA  wages  in  excess  of 
taxable  income  for  the  year  and  an 
explanation  showing  that  the  payment 
is  attributable  to  the  excess  could,  for 
example,  be  used  by  a  taxpayer  to 
demonstrate  that  the  payment  is 
attributable  to  an  amount  deferred  that 
was  previously  taken  into  account  as 
wages  under  the  special  timing  rule.  If 
a  payment  is  attributable  to  an  amount 
deferred  only  a  portion  of  which  was 
previously  taken  info  account,  tl>e 
portion  of  the  payment  that  is  excluded 
from  wages  pursuant  to  the 
nonduplication  rule  and  the  portion  that 
is  included  in  wages  under  the  general 
timing  rule  are  generally  determined  on 
a  pro  rata  basis. 

Incente  Attributable  to  an  .\inount 
Deiei'ied 

Account  balance  plans.  In  the  case  of 
an  account  balance  plan,  the  regulations 
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define  "income  attributable  to  the 
amount  taken  into  account"  as  any 
increase  or  decrease  in  the  amount 
credited  to  an  employee's  account  that, 
under  the  terms  of  the  plan,  is 
attributable  to  an  amount  previously 
taken  into  account,  but  only  if  the 
income  is  based  on  a  rate  of  return  that 
does  not  exceed  either  (1)  the  actual  rate 
of  return  on  a  predetermined  actual 
investment,  or  (2)  if  no  predetermined 
actual  investment  has  been  specified,  a 
reasonable  rate  of  interest.  If  the  rate  of 
return  credited  under  the  plan  is  not 
reasonable,  the  income  attributable  to 
the  amount  taken  into  account  is  limited 
to  the  mid-term  applicable  federal  rate 
(as  defined  in  section  1274(d))  for  the 
first  day  of  the  calendar  year  (the 
"AFR").  However,  in  the  case  of  a 
predetermined  actual  investment,  if  the 
actual  rate  of  return  on  that  investment 
is  lower  than  the  AFR.  the  income 
attributable  to  the  amount  taken  into 
account  is  limited  to  the  that  actual  rate 
of  return.  Any  excess  of  the  income 
credited  under  the  plan  over  the  income 
determined  using  the  AFR  (or  the  actual 
rate  of  return,  if  applicable)  is 
considered  an  additional  amount 
deferred  in  the  year  credited,  and  is 
required  to  be  taken  into  account  in  that 
year  under  the  special  timing  rule. 

Nonaccount  balance  plans.  In  the 
case  of  a  nonaccount  balance  plan,  the 
regulations  define  the  "income 
attributable  to  the  amount  taken  into 
account"  as  the  increase,  due  solely  to 
the  passage  of  time,  in  the  present  value 
of  any  future  payments  to  which  the 
employee  has  obtained  a  legally  binding 
right,  deterftiined  using  reasonable 
actuarial  assumptions  and  methods. 
Thus,  if  an  amount  deferred  for  a  period 
is  determined  using  a  reasonable 
interest  rate  and  other  reasonable 
actuarial  assumptions  and  methods,  and 
that  amount  is  taken  into  account  when 
required  under  the  special  timing  rule, 
none  of  the  future  payments  attributable 
to  that  amount  will  be  subject  to  FICA 
tax  when  paid. 

If  any  actuarial  assumption  or  method 
is  not  reasonable,  then  the  income 
attributable  to  the  amount  taken  into 
account  is  limited  to  the  income  that 
would  result  from  the  application  of  the 
AFR  and,  if  applicable,  the  applicable 
mortahty  table  under  section  417(e)  of 
the  Code,  both  determined  as  of  January 
1  of  the  calendar  year  in  which  the 
amount  was  taken  into  account.  If  the 
present  value  of  the  future  benefit 
payments  (determined  using  the  AFR 
and  the  section  417(e)  mortality  table) 
exceeds  the  amount  taken  into  account 
plus  attributable  income  (as  limited  by 
using  those  same  assumptions),  a 
portion  of  each  benefit  payment  will  be 


excluded  from  wages  under  the 
nonduplication  rule  and  a  portion  will 
be  included  in  wages  under  the  general 
timing  rule. 

Time  Amounts  Deferred  Are  Taken  Into 
Account 

Under  the  special  timing  rule,  an 
amount  deferred  is  required  to  be  taken 
into  account  as  FICA  wages  as  of  the 
later  of  when  (1)  the  services  are 
performed  or  (2)  the  right  to  the  amount 
deferred  is  no  longer  subject  to  a 
substantial  risk  of  forfeiture.  However, 
the  regulations  allow  an  amount 
deferred  to  be  taken  into  account  at  a 
later  date  if  all  or  a  portion  of  the 
amount  deferred  is  not  "reasonably 
ascertainable"  until  that  later  date.  In 
addition,  consistent  with  Notice  94-96, 
1994-2  C.B.  564,  the  regulations  provide 
that  no  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan  may  be  taken  into  account  as  FICA 
wages  before  the  plan  is  established. 

Services  creating  the  right  to  an 
amount  deferred.  The  regulations 
provide  that  services  creating  the  right 
to  an  amount  deferred  are  considered 
performed  when,  under  the  terms  of  the 
plan  and  the  relevant  facts  and      ^ 
circumstances,  the  employee  has 
performed  all  of  the  services  necessary 
to  obtain  a  legally  binding  right  to  the 
amount  deferred,  disregarding  any 
substantial  risk  of  forfeiture. 

Substantial  risk  of  forfeiture.  In 
accordance  with  the  legislative  history 
relating  to  section  3121(v)(2).  the 
regulations  define  a  substantial  risk  of 
forfeiture  for  purposes  of  the  special 
timing  rule  of  section  3121(v)(2)  in 
accordance  with  the  principles  of 
section  83.  Thus,  in  general,  whether  or 
not  a  substantial  risk  of  forfeiture  exists 
will  depend  on  the  facts  and 
circumstances.  See  §  1.83-3(c)  of  the 
regulations. 

Amounts  deferred  that  are  not 
reasonably  ascertainable.  A  number  of 
commentators  have  emphasized  the 
problems  that  would  arise  if  certain 
amounts  deferred  were  required  to  be 
taken  into  account  while  still  highly 
uncertain  and  subject  to  fiuctuation.  For 
example,  under  a  nonaccount  balance 
plan,  an  amount  deferred  (and  taken 
into  account  as  wages)  for  a  year  might 
decrease,  or  even  be  eliminated,  in  a 
later  year  on  account  of  changes  in  the 
limitations  on  contributions  and 
benefits  imposed  on  qualified  plans 
under  section  401(a)(17)  or  415,  the 
amount  of  an  employee's  future 
compensation,  the  date  on  which 
payments  commence,  or  the  form  of 
benefit  elected  by  an  employee.  (The 
possibility  that  benefits  may  decrease 
because  of  these  contingencies  does  not. 


however,  generally  cause  the  benefits  to 
be  subject  to  a  substantial  risk  of 
forfeiture  within  the  meaning  of  section 
83  or,  therefore,  section  3121(v)(2).) 

Because  these  types  of  contingencies 
generally  cannot  be  predicted  with  a 
high  degree  of  certainty  for  an 
individual  employee,  the  regulations 
provide  that  an  amount  deferred  under  • 
a  nonaccount  balance  plan  is  not 
required  to  be  taken  into  account  as 
wages  until  the  earliest  date  on  which 
the  amount  deferred  is  reasonably 
ascertainable  (the  "resolution  date").  An 
amount  deferred  is  "reasonably 
ascertainable"  when  there  are  no 
actuarial  or  other  assumptions  needed 
to  determine  the  amount  deferred,  other 
than  interest,  mortality,  or  cost-of-living 
assumptions. 

Thus,  for  example,  if  assumptions 
relating  to  qualified  plan  offset 
variables,  future  pay,  or  the  time  or  form 
of  benefit  payments  are  needed  to 
determine  the  amount  deferred  at  the 
time  the  services  are  performed  (or.  if 
applicable,  when  the  benefit  is  no 
longer  subject  to  a  substantial  risk  of 
forfeiture),  the  employer  may  choose  to 
delay  taking  the  amount  deferred  into 
account  until  the  only  assumptions 
needed  to  determine  the  amount 
deferred  are  those  relating  to  interest, 
mortality,  and  cost  of  living.  An 
employer  may  choose  to  use  this  rule  for 
all  of  an  amount  deferred,  even  if  only 
a  portion  of  the  amount  deferred  is  not 
reasonably  ascertainable.  For  example, 
if  the  only  portion  of  an  amount 
deferred  that  is  not  reasonably 
ascertainable  is  an  early  retirement 
subsidy,  no  portion  of  the  amount 
deferred  is  required  to  be  taken  into 
account  until  the  contingency  relating  to 
early  retirement  has  been  resolved. 

On  the  resolution  date,  the  amount 
deferred  and  the  related  income  must  be 
determined  in  accordance  with  the  rules 
that  generally  apply  to  determine  those 
amounts  under  a  nonaccount  balance 
plan.  The  rules  that  generally  apply  to 
determine  whether  an  amount  deferred 
is  actually  taken  into  account  as  wages, 
and  the  consequences  if  it  is  not  so 
taken  into  account,  also  apply. 

An  employer  may  choose  to  take  an 
amount  into  account  on  a  date  (the 
"early  inclusion  date")  that  precedes  the 
resolution  date.  However,  if  the  amount 
taken  into  account  at  the  early  inclusion 
date  (plus  related  income  through  the 
resolution  date)  is  less  than  the 
resolution  date  amount,  then  the 
employer  must  "true  up"  by  taking  the 
balance  of  the  resolution  date  amount 
into  account  as  of  the  resolution  date.  If 
the  amount  taken  into  account  at  the 
early  inclusion  date  (plus  related 
income)  exceeds  the  resolution  date 
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amount,  the  taxpayer  may  claim  a 
refund  or  credit,  in  accordance  with 
sections  6402  and  6413.  for  any 
overpayment  of  F1G\  tax  in  open  years. 

Rule  of  administrative  convenience. 
The  regulations  provide  that  an 
employer  may  treat  an  amount  deferred 
as  required  to  be  taken  into  account  on 
a  date  that  is  later  than,  but  within  the 
same  calendar  year  as.  the  actual  date 
on  which  the  amount  deferred  is 
otherwise  required  to  be  taken  into 
account.  Thus,  for  example,  if  an 
employee  obtains  a  legally  binding  right 
to  an  amount  deferred  mid-year,  the 
employer  may  take  the  amount  deferred 
into  account  on  any  later  date  within 
the  same  year  (e.g.,  December  31). 

Withhold  ing 

For  purposes  of  withholding  and 
depositing  FICA  tax,  an  amount 
deferred  under  a  nonqualified  deferred 
compensation  plan  generally  is  treated 
as  wages  paid  by  the  employer  and 
received  by  the  employee  at  the  time  it 
is  taken  into  account  under  section 
3121(v)(2)  and  these  regulations. 
However,  in  certain  situations,  the 
employer  may  be  unable  to  readily 
calculate  the  amount  deferred  for  a  year 
by  December  31  of  that  year.  The 
regulations  provide  two  alternative 
methods  for  withholding  and  depositing 
PICA  tax  in  these  situations. 

Under  the  "estimated  method,"  an 
employer  may  treat  a  reasonably 
estimated  amount  as  wages  paid  on  the 
last  day  of  the  calendar  year  (the  "first 
year").  If  the  employer  underestimates 
the  amount  deferred  that  should  have 
been  taken  into  account  and,  therefoce, 
deposits  less  PICA  tax  than  the  amount 
due,  the  employer  may  choose  to  treat 
the  shortfall  as  wages  either  in  the  first 
year  or  in  the  first  quarter  of  the  next 
year.  If  the  employer  treats  the  shortfall 
as  wages  in  the  first  year  and  the 
shortfall  was  not  included  on  the 
employee's  Form  W-2,  the  employer 
must  issue  Form  W-2c.  In  addition,  the 
employer  must  correct  the  information 
on  the  Form  941  for  the  last  quarter  of 
the  first  year.  In  such  a  case,  the 
shortfall  will  not  be  considered  a  late 
deposit  subject  to  penalty  if  it  is 
deposited  by  the  employer's  first  regular 
deposit  date  following  the  first  quarter 
of  the  next  year.  Conversely,  if  the 
employer  overestimates  the  amount 
deferred  that  should  have  been  taken 
into  account  as  wages  on  the  last  day  of 
the  year,  the  employer  may  claim  a 
refund  or  credit  in  accordance  with 
sections  6402  and  6413. 

Under  the  second  alternative  method, 
the  "lag  method, "  an  employer  may 
calculate  the  end-of-year  amount 
deferred  on  any  date  in  the  first  quarter 


of  the  next  calendar  year.  The  ajnount 
deferred  will  be  treated  as  wages  on  that 
date,  and  the  amount  deferred  that 
would  otherwise  have  been  taken  into 
account  on  the  last  day  of  the  year  must 
be  increased  by  income  through  the  date 
on  which  the  amount  is  taken  into 
account. 

Effective  Dale  of  the  Regulations 

Proposed  effective  date.  These 
regulations  generally  are  proposed  to  be 
effective  for  amounts  deferred  and 
benefits  paid  on  or  after  January  1,  1997. 

Consistent  with  Notice  94-96,  the 
regulations  confirm  that,  in  determining 
FICA  tax  liability  for  amounts  deferred 
and  benefits  paid  before  the  effective 
date  of  the  regulations,  an  employer 
may  rely  on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2) 
(which,  of  course,  includes  a 
determination  in  accordance  with  the 
regulations).  Thus,  for  any  open  year,  an 
employer  can  choose  to  adjust  its  FICA 
tax  determination  in  a  manner 
consistent  with  the  regulations.  For 
example,  if  an  employer  took  into 
account  an  amount  deferred  under  a 
nonaccount  balance  plan  in  1994,  but 
that  amount  was  not  reasonably 
ascertainable  within  the  meaning  of 
these  regulations,  the  employer  may 
apply  for  a  refund  or  credit  for  any  FICA 
tax  paid  on  that  amount  in  1994  and, 
instead,  take  the  amount  deferred  into 
account  when  it  becomes  reasonably 
ascertainable.  In  addition,  consistent 
with  Notice  94-96.  an  employer's 
treatment  of  amounts  deferred  under  a 
plan  will  not  be  considered  to  be  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2)  if  the 
employer  treats  the  amounts  as  taken 
into  account  before  the  plan  is 
established. 

Transition  rules.  The  regulations 
provide  four  transition  rules,  which 
apply  only  if  the  taxpayer's 
determination  of  FICA  tax  treatment 
was  based  on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2). 

Under  the  first  transition  rule,  if  a 
plan  is  not  a  nonqualified  deferred 
compensation  plan  under  the 
regulations  but  was  treated  as  such  by 
the  employer  before  the  effective  date  of 
the  regulations,  no  additional  FICA  tax 
wifl  be  owed  on  pre-effective  date 
payments.  However,  on  or  after  the 
regulatory  effective  date,  benefits 
actually  or  constructively  paid  under 
the  plan  must  be  taken  into  account  as 
FICA  wages  under  the  general  timing 
rule  If  FICA  tax  was  actually  paid  on 
the  amounts  that  were  taken  into 
account  under  section  3121(v)(2)  before 
the  regulatory  effective  date,  the 
employer  may  claim  a  refund  or  credit 


for  FICA  tax  paid  for  open  years  in 
accordance  with  sections  6402  and 
6413,  to  the  extent  that  the  FICA  tax 
paid  exceeds  the  FICA  tax  that  would 
have  been  owed  on  benefit  payments  if 
those  payments  had  been  subject  to 
FICA  tax  when  paid. 

The  second  transition  rule  applies  to 
a  plan  that  is  a  nonqualified  deferred 
compensation  plan  under  the 
regulations  but  that  was  not  treated  as 
such  before  the  regulatory  effective  date. 
Under  this  transition  relief,  post- 
effective  date  benefit  payments  will  not 
be  subject  to  FICA  tax  when  paid  if  they 
are  attributable  to  amounts  that  would 
have  been  required  to  be  taken  into 
account  under  section  3121(v)(2)(A)  in  a 
year  that  is  closed  as  of  the  regulatory 
effective  date.  This  rule  does  not  apply 
to  amounts  deferred  that  are  required  to 
be  taken  into  account  in  years  that  are 
open  as  of  the  effective  date.  Amounts 
deferred  in  those  open  years  will  be 
treated  as  having  been  taken  into 
account  for  purposes  of  applying  the 
nonduplication  rule  to  post -effective 
date  benefit  payments  only  if  actually 
taken  into  account  in  accordance  with 
these  regulations. 

The  third  transition  rule  provides 
relief  where  the  pre-effective  date 
amount  deferred  under  a  nonaccount 
balance  plan  was  determined  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  but 
that  amount  was  less  than  the  amount 
defer||d  as  determined  under  these 
regulations.  In  this  case,  no  additional 
FICA  tax  will  be  owed  for  the  pre- 
effective  date  period.  In  addition,  when 
applying  the  nonduplicationrule  to  the 
post-effective  date  benefit  payments,  the 
shortfall  between  the  amount  that  was 
taken  into  account  in  a  year  closed  as  of 
the  regulatory  effective  date  and  the 
amount  that  would  have  been  required 
to  be  taken  into  account  in  that  year 
under  the  regulations  will  be  treated  as 
if  it  had  actually  been  taken  into 
account  under  the  special  timing  rule. 

The  fourth  transition  rule  applies  to  a 
situation  in  which  an  amount  deferred 
was  taken  into  account  as  FICA  wages 
before  the  regulatory  effective  date,  but, 
under  the  regulations,  that  amount 
deferred  would  have  been  taken  into 
account  on  or  after  the  effective  date.  In 
this  case,  for  p>eriods  after  the  effective 
date,  the  employer  must  determine  the 
amount  deferred,  and  the  time  when  the 
amount  deferred  should  be  taken  into 
account  as  wages,  in  accordaiice  with 
the  regulations.  However,  the  employer 
may  claim  i  refund  or  credit,  in 
accordance  with  sections  6402  and 
6413,  for  any  overpayment  of  FICA  tax 
in  open  years. 
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Section  3121(v)(2)  is  generally 
effective  for  amounts  deferred  and 
benefits  paid  after  December  31.  1983. 
However,  the  1983  Amendments 
provide,  in  the  case  of  an  agreement  in 
existence  on  March  24, 1983  between  a 
nonqualified  deferred  compensation 
plan  and  an  individual,  that  the  1983 
Amendments  (and  section  3121(v)(2)) 
apply  pnly  with  respect  to  services 
performed  after  1983.  Accordingly, 
amounts  deferred  that  relate  to  services 
performed  before  1984  are  subject  to  the 
general  timing  rule  and  the  definition  of 
wages  in  section  3121(a)  as  in  effect  on 
April  19,  1983  (including  the 
retirement-related  exclusions),  and  are 
not  subject  to  the  special  timing  rule. 
DEFRA  amended  the  1983  Amendments 
to  provide  further  that  amounts  deferred 
under  an  agreement  adopted  after  March 
24,  1983  (but  before  1984)  that  relate  to 
pre-1984  services  may,  at  the  payor's 
election,  be  taken  into  account  as  wages 
either  when  paid  or  in  accordance  with 
section  3121(v)(2). 

The  regulations  provide  guidance  on 
these  statutory  effective  dates  and  rules 
for  distinguishing  benefits  relating  to 
pre-1984  services  from  those  relating  to 
post-1983  services.  In  determining  the 
portion  of  total  benefits  that  represents 
such  pre-1984  benefits  and  the  portion 
of  each  pre-regulatory-efTective-date 
benefit  payment  that  consists  of  such 
pre-1984  benefits,  employers  mav  use 
any  reasonable  allocation  method  that  is 
consistent  with  the  terms  of  the  plan. 
Employers  must  treat  payments  made 
on  or  after  the  regulatory  effective  date 
as  consisting  of  pro-rata  portions  of  pre- 
1984  and  post-1983  benefits,  unless 
such  an  allocation  is  inconsistent  with 
the  terms  of  the  plan. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulator)' 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f),  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Comments  and  R'  quests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  N.  Pardys,  Office  of 
the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

1  ist  of  Sub(CH  ts  sn  26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  Security, 
Unemployment  tax.  Withholding. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 

proposed  to  be  amended  a.s  follows: 

PART  31— EMPLOYMENT  'AXtS  AND 
COLLECTION  OF  INCOME  ^Ax  A' 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

\ii(h(>nrv    J6  U.S.C.  7805  •   *    * 

Par.  2.  .^trUions  31.3121(v)(2)-l  and 
31.3121(v)(2)-2  are  added  to  read  as 
follows: 

§31  3'?i(vH2»-'     ■^-estrnpnt  of  amount* 
deferred  undef  certain  '-c. qualified 
3e1erre<3  compensatic-  pian*. 

laj  Timing  oj  wage  inclusion — (1) 
General  timing  rule  for  wages. 
Remuneration  for  employment  that 
constitutes  wages  within  the  meaning  of 
section  3121(a)  of  the  Internal  Revenue 
Code  generally  is  taken  into  account  for 
purposes  of  the  Federal  Insurance 
Contributions  Act  (FICA)  taxes  imposed 
under  sections  3101  and  3111  of  the 
Internal  Revenue  Code  at  the  time  the 
remuneration  is  actually  or 
constructively  paid.  See  §31. 3121(a)- 
2(a). 

(2)  Special  timing  rulefbr  an  amount 
deferred  under  a  nonqualified  deferred 
compensation  plan — (i)  In  general.  To 


the  extent  that  remuneration  deferred 
under  a  nonqualified  deferred 
compensation  plan  constitutes  wages 
within  the  meaning  of  section  3121(a), 
the  remuneration  is  subject  to  the 
special  timing  rule  described  in  this 
paragraph  (a)(2).  Remuneration  is 
considered  deferred  under  a 
nonqualified  deferred  compensation 
plan  within  the  meaning  of  section 
3121(v)(2)  and  this  section  only  if  it  is 
provided  pursuant  to  a  plan  described 
in  paragraph  (b)  of  this  section.  The 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  is 
determined  under  paragraph  (c)  of  this 
section. 

(ii)  Special  timing  rule.  Except  as 
otherwise  provided  in  this  section,  an 
amount  deferred  under  a  nonqualified 
deferred  compjensation  plan  is  required 
to  be  taken  into  account  as  wages  for 
FICA  purposes  as  of  the  later  of— 

(A)  The  date  on  which  the  services 
creating  the  right  to  that  amount  are 
performed  (within  the  meaning  of 
paragraoh  (e)(2)  of  this  section);  or 

(BJ  The  date  on  which  the  right  to  that 
amount  is  no  longer  subject  to  a 
substantial  risk  of  forfeiture  (within  the 
meaning  of  paragraph  (e)(3)  of  this 
section). 

(iii)  Inclusion  in  wages  only  once 
(nonduplication  rule).  Once  an  amount 
deferred  under  a  nonqualified  deferred 
compensation  plan  is  taken  into  account 
(within  the  meaning  of  paragraph  (d)(1) 
of  this  section),  then  neither  the  amount 
taken  into  account  nor  the  income 
attributable  to  the  amount  taken  into 
account  (within  the  meaning  of 
paragraph  (d)(2)  of  this  section)  is 
treated  as  wages  for  FICA  purposes  at 
any  time  thereafter. 

fiv)  Benefits  that  do  not  result  from  a 
deferral  of  compensation.  If  a 
nonqualified  deferred  compensation 
plan  (within  the  meaning  of  paragraph 
(b)(1)  of  this  section)  provides  both  a 
benefit  that  results  from  the  deferral  of 
compensation  (within  the  meaning  of 
paragraph  (b)(3)  of  this  section)  and  a 
benefit  that  does  not  result  from  the 
deferral  of  compensation,  the  benefit 
that  does  not  result  from  the  deferral  of 
compensation  is  not  subject  to  the 
special  timing  rule  described  in  this 
paragraph  (a)(2). 

(v)  Remuneration  that  does  not 
constitute  wages.  If  remuneration 
deferred  under  a  nonqualified  deferred 
compensation  plan  does  not  constitute 
wages  within  the  meaning  of  section 
"3121(a),  then  that  remuneration  is  not 
taken  into  account  as  wages  for  FICA 
purposes  under  either  the  general 
timing  rule  described  in  paragraph  (a)(1) 
of  this  section  or  the  special  timing  rule 
described  in  this  paragraph  (a)(2).  For 
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example,  benefits  under  a  death  benefit 
plan  described  in  section  3121(a)(13)  of 
the  Internal  Revenue  Code  do  not 
constitute  wages  for  FICA  purposes. 
Therefore,  these  benefits  are  not 
included  as  wages  under  the  general 
timing  rule  described  in  paragraph  (a)(1) 
of  this  section  or  the  special  timing  rule 
described  in  this  piaragraph  (a)(2).  even 
if  the  death  benefit  plan  would 
otherwise  be  considered  a  nonqualified 
deferred  compensation  plan  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section. 

(b)  Nonqualified  deferred 
compensation  plan — (1)  In  general — (i) 
Defined.  For  purposes  of  this  section, 
the  term  "nonqualified  deferred 
•compensation  plan"  means  any  plan  or 
other  arrangement  that  is  established 
(within  the  meaning  of  paragraph  (b)(2) 
of  this  section)  by  an  employer  for  one 
or  more  of  its  employees,  and  that 
provides  for  the  deferral  of 
compensation  (within  the  meaning  of 
paragraph  (b)(3)  of  this-section),  other 
than  a  plan  described  in  section 
3121(a)(5).  A  nonqualified  deferred 
compensation  plan  may  be  adopted 
unilaterally  by  the  employer  or  may  be 
negotiated  between  or  agreed  to  by  the 
employer  and  one  or  more  employees  or 
employee  representatives.  A  plan  may 
constitute  a  nonqualified  deferred 
compensation  plan  under  this  section 
without  regard  to  whether  the  deferrals 
under  the  plan  are  made  pursuant  to  an 
election  by  the  employee  or  whether  the 
amounts  deferred  are  treated  as  deferred 
compensation  for  income  tax  purposes 
(e.g..  whether  the  amounts  are  subject  to 
the  deduction  rules  of  section  404).  In 
addition,  a  plan  may  constitute  a 
nonqualified  deferred  compensation 
plan  under  this  section  whether  or  not 
it  is  an  employee  benefit  plan  under 
section  3(3)  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended. 

(ii)  Plan  includes  plan  or  other 
arrangement.  For  purposes  of  this 
section;  except  where  the  context 
indicates  otherwise,  the  term  "plan" 
includes  a  plan  or  other  arrangement. 

(2)  Plan  establishment — (i)  Date  plan 
is  established.  For  purposes  of  this 
section,  a  plan  is  "established"  on  the 
latest  of  the  date  on  which  it  is  adopted, 
the  date  on  which  it  is  effective,  or  the 
date  on  which  the  material  terms  of  the 
plan  are  set  forth  in  writing.  For 
purposes  of  this  section,  a  plan  also  will 
be  deemed  to  be  set  forth  in  writing  if 
it  is  set  forth  in  any  other  form  that  is 
approved  by  the  Commissioner.  The 
material  terms  of  the  plan  include  the 
amount  (or  the  method  or  formula  for 
determining  the  amount)  of  deferred 
compensation  to  be  provided  under  the 


plan  and  the  time  when  it  may  or  will 
be  provided. 

(li)  Plan  amendments.  In  the  case  of 
an  amendment  that  increa.ses  the 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan,  the  plan  is 
not  considered  established  with  resp>ect 
to  the  additional  amount  deferred  until 
the  plan,  as  amended,  satisfies  the 
requirements  of  paragraph  (b)(2)(i)  of 
this  section. 

(iii)  Transition  rule.  For  purposes  of 
this  section,  an  unwritten  plan  that  is 
adopted  and  effective  before  March  25. 
1996  is  treated  as  established  under  this 
section  as  of  the  later  of  the  date  on 
which  it  was  adopted  or  became 
effective,  provided  that  it  is  set  forth  in 
writing  not  later  than  [Date  that  is  six 
months  after  the  date  of  publication  of 
final  regulations  in  the  Federal 
Register). 

(3)  Plan  must  provide  for  the  deferral 
of  compensation — (i)  Deferral  of 
compensation  defined.  A  plan  provides 
for  the  "deferral  of  compensation"  with 
resp)ect  to  an  employee  only  if.  under 
the  terms  of  the  plan  and  the  relevant 
facts  and  circumstances,  the  employee 
has  a  legally  binding  right  during  a 
calendar  year  to  compensation  that  has 
not  been  actually  or  con.structively 
received  and  that,  pursuant  to  the  terms 
of  the  plan,  is  payable  in  a  later  year.  An 
employee  does  not  have  a  legally 
binding  right  to  compensation  if  that 
compensation  may  be  unilaterally 
reduced  or  eliminated  by  the  employer. 
For  this  purpose,  compensation  is  not 
considered  subject  to  unilateral 
reduction  or  elimination  merely  because 
it  may  be  reduced  or  ^iminated  by 
operation  of  the  objective  terms  of  the 
plan,  such  as  the  application  of  a 
provision  creating  a  substantial  risk  of 
forfeiture  (within  the  meaning  of  section 
83).  Similarly,  an  employee  does  not  fail 
to  have  a  legally  binding  right  to 
compensation  merely  because  the 
amount  of  compensation  is  determined 
under  a  formula  that  provides  for 
benefits  to  be  offset  by  benefits  provided 
under  a  plan  that  is  qualified  under 
section  401(a)  of  the  Internal  Revenue 
Code. 

(ii)  Compensation  payable  pursuant 
to  the  employer's  customary  payment 
timing  arrangement.  There  is  no  deferral 
of  compensation  (within  the  meaning  of 
this  paragraph  (b)(3))  merely  because 
compensation  is  paid  after  the  last  day 
of  a  calendar  year  pursuant  to  the  timing 
arrangement  under  which  the  employer 
ordinarily  compensates  employees  for 
services  performed  during  a  payroll 
period  described  in  section  3401(b). 

(iii)  Short-term  deferrals.  If,  under  a 
nonqualified  deferred  compensation 
plan,  there  is  a  deferral  of  compensation 


(within  the  meaning  of  this  p>aragraph 
(b)(3))  that  causes  an  amount  to  be 
deferred  from  a  calendar  year  to  a  date 
that  is  no  more  than  a  brief  period  of 
time  after  the  end  of  that  calendar  year, 
then,  at  the  employer's  option,  that 
amount  may  be  treated  as  if  it  were  not 
subject  to  the  special  timing  rule 
described  in  paragraph  (a)(2)  of  this 
section.  An  employer  may  apply  this 
option  only  if  the  employer  does  so  for 
all  employees  covered  by  the  plan  and 
all  substantially  similar  nonqualified 
deferred  compensation  plans.  For 
purposes  of  this  paragraph  (b)(3)(iii), 
whether  compensation  is  deferred  to  a 
date  that  is  not  more  than  a  "brief 
period  of  time"  after  the  end  of  a 
calendar  year  is  determined  in 
accordance  with  §  1.404(b)-lT,  Q&A-2, 
of  this  chapter 

(4)  Plans,  arrangements,  and  benefits 
that  do  not  provide  for  the  deferral  of 
compensation — (i)  In  general. 
Notwithstanding  paragraph  (b)(3)(i)  of 
this  section,  an  amount  or  benefit 
described  in  any  of  paragraphs  (b)(4)(ii) 
through  (viii)  of  this  section  is  not 
treated  as  resulting  from  the  deferral  of 
compensation  for  purposes  of  section 
3121(v)(2)  and  this  section  and,  thus,  is 
not  subject  to  the  special  timing  rule  of 
paragraph  (a)(2)  of  this  section. 

(i\)  Stock  options,  stock  appreciation 
rights  and  other  stock  value  rights. 
Amounts  received  as  a  result  of  a  stock 
option,  or  as  a  result  of  a  stock 
appreciation  right  or  other  stock  value 
right,  do  not  result  from  the  deferral  of 
compensation  for  purposes  of  section 
3121(v)(2).  For  purposes  of  this 
paragraph  (b)(4)(ii).  a  "stock  value 
right"  is  a  right  granted  to  an  employee 
with  respect  to  one  or  more  shares  of 
employer  stock  that,  to  the  extent 
exercised,  entitles  the  employee  to  a 
payment  for  each  share  of  stock  equal  to 
the  excess,  or  a  percentage  of  the  excess, 
of  the  value  of  a  share  of  the  employer's 
stock  on  the  date  of  exercise  over  a 
specified  price  (greater  than  zero).  Thus, 
for  example,  the  term  "stock  value 
right"  does  not  include  a  phantom  stock 
or  other  arrangement  under  which  an 
employee  is  awarded  the  right  to  receive 
a  fixed  payment  equal  to  the  value  of  a 
specified  number  of  shares  of  employer 
stock. 

(iii)  Restricted  property.  If  an 
employee  receives  property  from,  or 
pursuant  to  a  plan  maintained  by,  an 
employer,  there  is  no  deferral  of 
compensation  (within  the  meaning  of 
section  3121(v)(2))  merely  because  the 
value  of  the  property  is  not  includible 
in  income  (under  section  83)  in  the  year 
of  receipt  by  reason  of  the  property 
being  nontransferable  and  subject  to  a 
substantial  risk  of  forfeiture.  However,  a 
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plan  under  which  an  emplovee  obtains 
a  legally  binding  right  to  receive 
property  (whether  or  not  the  property  is 
restricted  property)  in  the  future  may 
provide  for  the  deferral  of  compensation 
within  the  meaning  of  paragraph  (b)(3) 
of  this  section  and,  accordingly,  may 
constitute  a  nonqualified  deferred 
compensation  plan,  even  though 
benefits  under  the  plan  are  or  may  be 
paid  in  the  form  of  property. 

(ivj  Certain  welfare  benefits.  Vacation 
benefits,  sick  leave,  compensatory  time, 
disability  pay,  severance  pay.  and  death 
benefits  do  not  result  from  the  deferral 
of  compensation  for  purposes  of  section 
3121(v){2),  even  if  those  benefits 
constitute  wages  within  the  meaning  of 
section  3121(a).  Benefits  provided  under 
a  severance  pay  plan  that  is  not  an 
employee  pension  benefit  plan  pursuant 
to  29  CFR  2510.3-2(b)  are  considered 
"severance  pay"  for  purposes  of  this 
paragraph  (b)(4)(iv).  If  a  plan  is  an 
employee  pension  benefit  plan  pursuant 
to  29  CFR  2510.3-2(b),  then  whether 
benefits  payable  upon  an  employee's 
termination  of  employment  are 
considered  severance  pay  for  purposes 
of  this  paragraph  (b)(4)(iv)  depends 
upon  the  relevant  facts  and 
circumstances.  Notwithstanding  the 
preceding  sentence,  a  plan  that  is  an 
employee  pension  benefit  plan  pursuant 
to  29  CFR  2510.3-2(b)  is  in  all  cases 
considered  to  provide  severance  pay  for 
purposes  of  this  paragraph  (b)(4)(iv)  if 
benefits  payable  under  the  plan  upon  an 
employee's  termination  of  employment 
are  payable  only  if  that  termination  is 
involuntary. 

(v)  Certain  benefits  provided  in 
connection  with  impending 
termination — (A)  In  general.  Benefits 
provided  in  connection  with  impending 
termination  of  employment  under 
paragraph  (b)(4)(v)(B)' or  (b)(4)(v)(C)  of 
this  section  do  not  result  from  a  deferral 
of  compensation  within  the  meaning  of 
section  3121(v)(2). 

(B)  Window  benefits — (1)  In  general. 
For  purposes  of  this  paragraph  (b)(4)(v), 
a  window  benefit  is  provided  in 
connection  with  imf>ending  termination 
of  employment.  For  this  purpose,  a 
"window  benefit"  is  an  early  retirement 
benefit,  retirement-type  subsidy,  social 
security  supplement,  or  other  form  of 
benefit  made  available  by  an  employer 
for  a  limited  period  of  time  (no  greater 
than  one  year)  to  employees  who 
terminate  employment  during  that 
period  or  to  employees  who  terminate 
employment  during  ttiat  period  under 
s(}ecified  circumstances. 

{2)  Special  rule  for  recurring  window 
benefits.  A  benefit  will  not  be 
considered  a  window  benefit  if  an 
employer  establishes  a  pattern  of 


repeatedly  providing  for  similar  benefits 
in  similar  situations  for  substantially 
consecutive,  limited  periods  of  time 
Whether  the  recurrence  of  these  benefits 
constitutes  a  pattern  of  amendments  is 
determined  based  on  the  facts  and 
circumstances.  Although  no  one  factor 
is  determinative,  relevant  factors 
include  whether  the  benefits  are  on 
account  of  a  specific  business  event  or 
condition,  the  degree  to  which  the 
benefits  relate  to  the  event  or  condition, 
and  whether  the  event  or  condition  is 
temporary  or  discrete  or  is  a  permanent 
aspect  of  the  employer's  business. 

(C)  Termination  within  12  months  of 
establishment  of  a  benefit  or  plan.  For 
purposes  of  this  paragraph  (b)(4)(v),  a 
benefit  is  provided  in  connection  with 
impending  termination  of  employment, 
without  regard  to  whether  it  constitutes 
a  window  benefit,  if — 

[1]  An  employee's  termination  of 
employment  occurs  within  12  months  of 
the  establishment  of  the  benefit  or  the 
plan  providing  the  benefit;  and 

[2]  The  facts  and  circumstances 
indicate  that  the  benefit  or  plan  is 
established  in  contemplation  of  the 
employee's  impending  termination  of 
employment. 

(vi)  Benefits  established  after 
termination  of  employment.  Benefits 
established  with  respect  to  an  employee 
after  the  employee's  termination  of 
employment  do  not  result  from  a 
deferral  of  compensation  within  the 
meaning  of  section  3121  (v)(2). 

(vii)  Excess  parachute  payments.  An 
excess  parachute  payment  (as  defined  in 
section  280G(b))  under  an  agreement 
entered  into  or  renewed  after  June  14, 
1984,  in  taxable  years  ending  after  such 
date,  does  not  result  from  the  deferral  of 
compensation  within  the  meaning  of 
section  3121(v)(2).  For  this  purpose,  any 
contract  entered  into  before  June  15, 
1984,  that  is  amended  after  June  14, 
1984  in  any  relevant  significant  aspect, 
is  treated  as  a  contract  entered  into  after 
June  14.  1984. 

(viii)  Compensation  for  current 
services.  A  plan  does  not  provide  for  the 
deferral  of  compensation  within  the 
meaning  of  section  3121(v)(2)  if,  based 
on  the  relevant  facts  and  circumstances, 
the  compensation  is  paid  for  current 
services. 

(5)  Examples.  This  paragraph  (b)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  (i)  In  December  of  1997. 
Employer  M  tells  Employee  A  that,  if 
specified  goals  are  satisfied  for  1998, 
Employee  A  will  receive  a  bonus  on  July  1. 
1999  equal  to  a  Sf)ecified  percentage  of  1998 
compensation.  Because  Employee  A  meets 
the  specified  goals.  Employer  M  pays^  the 


bonus  to  Employee  A  on  July  1,  1999, 
consistent  with  its  oral  commitment. 

(ii)  This  arrangement  is  not  a  nonqualified 
deferred  compensation  plan  under  this 
section  because  its  terms  were  not  set  forth 
in  writing  and,  therefore,  it  was  not 
established  in  accordance  with  paragraph 
(b)(2)  of  this  section. 

Example  2.  (i)  Employer  N  establishes  a 
compensation  arrangement  for  Employee  B  in 
1997.  Before  the  beginning  of  1998, 
Employee  B  and  Employer  N  enter  into  a 
legally  binding  salarv'  reduction  agreement  to 
defer  a  specified  percentage  of  Employee  B's 
salary  that  would  otherwise  be  payable  in 
1998  The  amounts  deferred  remain  a  general 
asset  of  Employer  N,  and  are  payable  in  2008. 

(ii)  Employee  B  has  a  legally  binding  right 
during  1998  to  an  amount  of  compensation 
that  has  not  been  actually  or  constructively 
received  and  that,  pursuant  to  the  terms  of 
the  arrangement,  is  payable  in  a  later  year 
Therefore,  the  arrangement  provides  for  the 
deferral  of  compensation. 

Example  3.  (i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan 
(within  the  meaning  of  paragraph  (b)(1)  of 
this  section)  for  Employee  C  in  1984.  The 
plan  is  amended  on  January  1, 1999  to 
increase  benefits,  and  the  amendment 
provides  that  the  increase  in  benefits  is  on 
account  of  Employee  C's  performance  of 
services  for  Employer  O  from  1985  through 
1998. 

(ii)  The  additional  benefits  that  resulted 
from  the  plan  amendment  cannot  be  taken 
into  account  as  amounts  deferred  for  1985 
through  1998.  even  though  the  plan  was 
established  before  then.  Pursuant  to 
paragraphs  (bU2)(ii)  and  (e)(1)  of  this  section, 
the  additional  benefits  cannot  be  taken  into 
account  before  the  latest  of  the  date  on  which 
the  amendment  is  adopted,  the  date  on 
which  the  amendment  is  effective,  or  the  date 
on  which  the  plan,  as  amended,  is  set  forth 
in  writing. 

Example  4.  (i)  In  1997,  Employer  P.  a  state 
or  local  government,  establishes  a  plan  for 
certain  employees  that  provides  for  the 
deferral  of  compensation  and  that  is  subject 
to  section  457(a). 

(ii)  Paragraph  (b)(l)(i)  of  this  section 
provides  that  "nonqualified  deferred 
compensation  plan"  means  an>  plan  that  is 
established  by  an  employer  and  that  provides 
for  the  deferral  of  compensation ,  other  than 
a  plan  described  in  section  3121(a)(5). 
Section  3121(a)(5)  lists,  among  other  plans, 
an  exempt  governmental  deferred 
compensation  plan  as  defined  in  section 
3121(vM3).  Under  section  3121(v)(3)(A).  this 
definition  does  not  include  any  plan  to 
which  section  457(a)  applies,  thus,  the  plan 
established  by  Employer  P  is  not  an  exempt 
governmental  deferred  comp>ensation  plan 
described  in  section  3121(v)(3)  and. 
consequently,  is  not  a  plan  described  in 
section  3121(a)(5).  Accordingly,  the  plan  is  a 
nonqualified  deferred  compensation  plan 
within  the  meaning  of  section  3121(v)(2)  and 
•paragraph  (bMl)  of  this  section. 

(iii)  However,  the  general  timing  rule  of 
paragraph  (aKD  of  this  section  and  the 
special  timing  rule  of  paragraph  (a)(2)  of  this 
section  apply  only  to  remuneration  for 
"employment""  that  constitutes  wages.  Under 
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section  3121(b)(7).  certain  service  pwrtonned 
in  the  employ  of  a  state,  or  any  political 
subdivision  of  a  state  is  not  "employment." 
Thus,  even  though  the  plan  is  a  nonqualified 
deferred  compensation  plan,  the  extent  to 
which  section  3121(v)(2)  applies  to  a 
participating  employee  will  depend  on 
whether  or  not  the  service  performed  for 
Employer  P  is  excluded  from  the  definition 
of  employment  under  section  3121(b)(7). 

Example  5.  (i)  In  1997.  Employer  Q 
establishes  a  plan  that  provides  for  bonuses 
to  be  paid  to  employees  based  on  a  specified 
formula  that  takes  into  account  the 
employees'  performance  for  the  year.  The 
bonus  is  not  actually  calculated  until  March 
1  of  the  following  year,  and  is  paid  on  March 
15  of  that  following  year. 

(ii)  The  plan  provides  for  the  deferral  of 
compensation  because  the  employees  have  a 
legally  binding  right,  as  of  the  last  day  of  a 
calendar  year,  to  an  amount  of  compensation 
that  has  not  been  actually  or  constructively 
received  and.  pursuant  to  the  terms  of  the 
plan,  that  compensation  is  payable  in  a  later 
year.  However,  because  the  bonuses  under 
the  plan  are  paid  within  a  brief  period  of 
time  after  the  end  of  the  calendar  year  from 
which  they  are  deferred,  Employer  Q  may 
choose,  pursuant  to  paragraph  (b)(3)(iii)  of 
this  section,  to  treat  the  bonuses  as  if  they  are 
not  subject  to  the  special  timing  rule  of 
paragraph  (a)(2)(ii)  of  this  section. 

Example  6.  (i)  Employer  R  establishes  a 
plan  under  which  bonuses  based  on 
performance  in  one  year  may  be  paid  on 
February  1  of  the  following  year  at  the 
discretion  of  the  board  of  diiyctors.  The 
board  of  directors  meets  in  January  of  each 
year  to  determine  the  amount,  if  any.  of  the 
bonuses  to  be  p>aid  based  on  pierformance  in 
the  prior  year. 

(ii)  Because  an  employee  does  not  have  a 
legally  bindmg  right  to  a  bonus  until  January 
of  the  year  in  which  the  bonus  is  paid,  any 
bonus  paid  under  the  plan  in  that  yea;  will 
not  be  considered  deferred  from  the 
preceding  calendar  year,  and  the  plan  will 
not  be  treated  as  providing  for  the  deferral  of 
comperisation  within  the  meaning  of 
paragraph  (b)(3)(i)  of  this  section. 

Example  7.  (i)  Employer  S  maintairts  a  plan 
for  employees  that  provides  nonqualified 
stock  options  described  in  §  1.83-7(a)  of  this 
chapter.  Under  the  plan,  employees  are 
granted  in  1997  the  option  to  acquire  shares 
of  employer  stock  at  the  fair  market  value  of 
the  shares  on  the  date  of  grant  (S50  per 
share).  The  options  can  be  exercised  at  any 
time  from  the  date  of  grant  through  2006.  The 
options  do  not  have  a  readily  ascertainable 
fair  market  value  for  purposes  of  section  83 
at  the  date  of  grant,  and  shares  issued  upon 
the  exercise  of  the  options  are  not  subject  to 
a  substantial  risk  of  forfeiture  within  the 
meaning  of  section  83.  In  2002,  when  the  fair 
market  value  of  a  share  of  employer  stock  is 
SIOO.  Employee  D  exercises  an  option  to 
acquire  1.000  shares. 

(ii)  Under  paragraph  Cb)(4)(ii]  of  this 
section,  amounts  received  as  a  result  of  a 
stock  option  do  not  result  from  the  deferral 
of  compensation  for  purposes  of  section 
3121(v)(2).  Thus,  the  S50.000  spread  between 
the  amount  paid  for  the  shares  (SSO.OOO)  and 
the  fair  market  value  of  the  shares  on  the  date 


of  exercise  (Sltxi.uuui  is  taken  into  account 
as  wages  for  PICA  purposes  in  the  year  of 
exercise. 

(iii)  !f  the  options  had  been  granted  at  S45 
pier  share.  SS  per  share  below  the  fair  market 
value  on  date  of  grant,  the  $55,000  spread 
between  the  amount  piaid  for  the  shares 
($45,000)  and  the  fair  market  value  of  the 
shares  on  the  date  of  exercise  ($100,000) 
would  similarly  be  taken  into  account  as 
wages  for  PICA  purposes  in  the  year  of 
exercise. 

Example  8.  (i)  Employer  T  establishes  a 
'phantom  stock"  plan  for  certain  employees. 
Under  the  plan,  an  employee  is  credited  on 
the  last  day  of  each  calendar  year  with  a 
dollar  amount  equal  to  the  fair  market  value 
of  1,000  shares  of  employer  stock.  Upon 
termination  of  employment  for  any  reason, 
each  employee  is  entitled  to  receive  the 
value,  in  cash  or  employer  stock,  of  the 
shares  with  which  he  or  she  has  been 
credited. 

(ii)  Because  compensation  to  which  the 
employee  has  a  legally  binding  right  as  of  the 
last  day  of  one  year  is  pmid  in  a  subsequent 
year,  the  phantom  stock  plan  provides  for  the 
deferral  of  compensation.  The  phantom  stock 
plan  does  not  provide  stock  value  rights 
within  the  meaning  of  paragraph  (b)(4)(ii)  of 
this  section  because  it  provides  for  awards 
equal  in  value  to  the  full  fair  market  value 
of  a  specified  number  of  shares  of  Employer 
T  stock,  rather  than  the  excess  of  that  fair 
market  value  over  a  specified  price. 

Example  9.  (i)  Employer  U  establishes  a 
plan  which  provides  for  payments  solely 
upon  an  employee's  dismissal  from 
employment,  death,  or  disability.  The 
amount  of  the  payments  to  an  employee  is 
based  on  the  length  of  continuous  active 
service  with  Employer  U  at  the  time  of 
dismissal,  and  is  paid  in  monthly 
installments  over  a  period  of  three  years, 
(ii)  Elecause  benefits  payable  under  the 
plan  upon  termination  of  employment  are 
playable  only  upon  an  employee's 
involuntary  termination,  the  plan  is  a 
severance  pay  plan  within  the  meaning  of 
paragraph  (b)(4)(iv)  of  this  section.  Thus,  the 
benefits  are  not  treated  as  resulting  from  the 
deferral  of  comf»ensation  for  purposes  of 
section  3121(v)(2). 

Example  10.  (i)  On  January  1,  1997. 
Employer  V  establishes  a  plan  that  covers 
only  Employee  E.  who  owns  a  significant 
piortion  of  the  business  and  who  has  30  years 
of  service  as  of  that  date.  The  plan  provides 
that,  upion  Employee  E's  termination  of 
employment  at  any  time,  he  will  receive 
S200.000  per  year  for  each  of  the 
immediately  succeeding  five  years.  Employee 
E  teiTTiinates  employment  on  March  1.  1997. 

(ii)  Because  Employee  E  terminates 
employment  within  12  months  of  the 
establishment  of  the  plan  and  the  facts  and 
circumstances  set  forth  above  indicate  that 
the  plan  was  established  in  contemplation  of 
impiending  termination  of  employment,  the 
plan  is  considered  to  be  established  in 
connection  with  imp>ending  termination 
within  the  meaning  of  paragraph  (b)(4)(v)  of 
this  section.  Therefore,  the  benefits  provided 
under  the  plan  art-  not  treated  as  resulting 
from  the  deferral  of  compensation  for 
purposes  of  section  3121(v)(2). 


Example  1  J.  (i)  Employer  W  establishes  a 
plan  on  January  1.  1998  to  supplement  the 
qualified  retirement  benefits  of  recently  hired 
55-year-  old  Employee  F  who  forfeited 
retirement  benefits  with  her  former  employer 
in  order  to  accept  employment  with 
Employer  W,  The  plan  provides  that 
Employee  P  will  receive  $50,000  per  year  for 
life  beginning  at  age  65.  regardless  of  when 
she  terminates  employment.  On  April  15, 
1998.  Employee  F  unexf)ectedly  terminates 
employment. 

(ii)  The  facts  and  circumstances  indicate 
that  the  plan  was  not  established  in 
contemplation  of  impending  termination. 
Thus,  even  though  Employee  F  terminated 
employment  within  12  months  of  the 
establishment  of  the  plan,  the  plan  is  not 
considered  to  be  established  in  connection 
with  impending  termination  within  the 
meaning  of  pwragraph  (b)(4)(v)  of  this  section. 
Benefits  provided  under  the  plan  are  treated 
as  resulting  from  the  deferral  of 
compiensation  for  purposes  of  section 
3121(v)(2). 

Example  12.  (i)  Employer  X  establishes  a 
plan  to  provide  supplemental  retirement 
benefits  to  a  group  of  management  employees 
who  are  at  various  stages  of  their  careers.  All 
employees  covered  by  the  plan  are  subject  to 
the  same  benefit  formula.  Employee  G  is 
planning  to  (and  actually  does)  retire  within 
six  months  of  the  date  on  which  the  plan  is 
established. 

(ii)  Even  though  Employee  G  terminated 
employment  within  12  months  of  the 
establishment  of  the  plan,  the  plan  is  not 
considered  to  have  been  established  in 
connection  with  Employee  G's  impiending 
termination  within  the  meaning  of  paragraph 
(b)(4)(v)  of  this  section  because  the  facts  and 
circumstances  indicate  otherwise. 

Example  13.  (i)  Employee  H  owns  100 
piercent  of  Employer  V.  a  corporation  that 
provides  consulting  services.  Substantially 
all  of  Employer  Y's  revenue  is  derived  as  a 
result  of  the  services  f)erformed  by  Employee 
H.  In  each  of  1997,  1998.  and  1999,  Employer 
Y  has  gross  receipts  of  $180,000  and 
expenses  (other  than  salary)  of  $80,000.  In 
each  of  1997  and  1998,  Employer  Y  pays 
Employee  H  a  salary  of  $100,000  for  services 
performed  in  each  of  those  years.  On 
December  31. 1998.  Employer  Y  establishes 
a  plan  to  pay  Employee  H  $80,000  in  1999. 
The  plan  recites  that  the  payment  is  in 
recognition  of  prior  services.  In  1999, 
Employer  Y  pays  Employee  H  a  salary  of 
$20,000  and  the  $80,000  due  under  the  plan, 
(ii)  The  facts  and  circumstances  described 
above  indicate  that  the  580.000  paid 
pursuant  to  the  plan  is  based  on  services 
performed  by  Employee  H  in  1999  and,  thus, 
is  p>aid  for  current  services  within  the 
meaning  of  paragraph  (b)(4)(viii)  of  this 
section.  Accordingly,  the  plan  does  not 
provide  for  the  deferral  of  compiensation 
within  the  meaning  of  section  31 21(v)(2),  and 
the  $80,000  payment  is  included  as  wages  in 
1999  under  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section. 

(c)  Determination  of  the  amount 
deferred — (1)  Account  balance  plans — 
(i)  General  rule.  For  purposes  of  this 
section,  if  benefits  for  a.i  employee  are 
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provided  under  a  nonqualified  deferred 
compensation  plan  that  is  an  account 
balance  plan,  the  "amount  deferred"  for 
a  f)eriod  equals  the  principal  amount 
credited  to  the  employee's  account  for 
the  period,  increased  or  decreased  by 
any  income  attributable  to  the  principal 
amount  through  the  date  the  principal 
amount  is  required  to  be  taken  into 
account  as  wages  under  paragraph  (e)  of 
this  section.  A  nonqualified  deferred 
compensation  plan  is  an  account 
balance  plan  for  purposes  of  this  section 
only  if,  under  the  terms  of  the  plan,  a 
principal  amount  (or  amounts)  is 
credited  to  an  individual  account  for  an 
employee,  the  income  attributable  to 
each  principal  amount  is  credited  (or 
debited)  to  the  individual  account,  and 
the  benefits  payable  to  the  employee  are 
based  solely  on  the  balance  credited  to 
the  individual  account.  A  plan  does  not 
fail  to  be  an  account  balance  plan 
merely  because,  under  the  terms  of  the 
plan,  benefits  payable  to  an  employee 
are  based  solely  on  a  specified 
f)ercentage  of  an  account  maintained  for 
all  (or  a  portion  of)  plan  ptirticipants, 
under  which  principal  amounts  and 
income  are  credited  (or  debited)  to  such 
accoimt. 

(ii)  Income  defined.  For  purposes  of 
this  section,  "income"  means  any 
increase  or  decrease  in  the  amount 
credited  to  an  employee's  account  that 
is  attributable  to  amounts  previously 
credited  to  the  employee's  account, 
regardless  of  whether  the  plan 
denominates  that  increase  or  decrease  as 
income. 

(2)  Nonaccount  balance  plans — (i) 
General  rule.  For  purposes  of  this 
section,  if  benefits  for  an  employee  are 
provided  under  a  nonqualified  deferred 
compensation  plan  that  is  not  an 
account  balance  plan  (a  "nonaccount 
balance  plan"),  the  "amount  deferred" 
for  a  period  equals  the  present  value  of 
the  additional  future  payment  or 
payments  to  which  the  employee  has 
obtained  a  legally  binding  right  (as 
described  in  paragraph  (b)(3)(i)  of  this 
section)  under  the  plan  during  that 
period. 

(ii)  Bifurcation  permitted.  An 
employer  may  treat  a  portion  of  a 
nonaccount  balance  plan  as  a  separate 
account  balance  plan  if  that  portion 
satisfies  the  requirements  of  paragraph 
(c)(1)  of  this  section  and  the  amount 
payable  to  employees  imder  that  portion 
is  determined  independently  of  the 
amount  payable  under  the  other  portion 
of  the  plan. 

(iii)  Present  value  defined.  For 
purposes  of  this  section,  "present 
value"  means  the  value  as  of  a  specified 
date  of  an  amount  or  series  of  amounts 
due  thereafter,  where  each  amount  is 
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multiplied  by  the  probability  that  the 
condition  or  conditions  on  which 
payment  of  the  amount  is  contingent 
will  be  satisfied,  and  is  discounted 
according  to  an  assumed  rate  of  interest 
to  reflect  the  time  value  of  money.  For 
purposes  of  this  section,  the  present 
value  must  be  determined  as  of  the  date 
the  amount  deferred  is  required  to  be 
taken  into  account  as  wages  under 
paragraph  (e)(1)  of  this  section  using 
actuarial  assumptions  and  methods  that 
are  reasonable  as  of  that  date.  For  this 
purpose,  a  discount  for  pre-retirement 
mortality  is  permitted,  but  only  to  the 
extent  that  benefits  will  be  forfeited 
upon  death.  In  addition,  the  present 
value  cannot  be  discounted  for  the  risk 
that  payments  will  not  be  made  (or  will 
be  reduced)  because  of  the  unfunded 
status  of  the  plan,  the  risk  associated 
with  any  deemed  or  actual  investment  • 
of  amounts  deferred  imder  the  plan,  the 
risk  that  the  employer,  the  trustee,  or 
another  party  will  be  unwilling  or 
unable  to  pay,  the  possibility  of  future 
plan  amendments,  the  possibility  of  a 
future  change  in  the  law,  or  similar  risks 
or  contingencies. 

(3)  Separate  determination  for  each 
period.  The  amount  deferred  under  this 
paragraph  (c)  is  determined  separately 
for  each  period  for  which  there  is  an 
amount  deferred  under  the  plan.  In 
addition,  paragraphs  (d)  and  (e)  of  this 
section  are  applied  separately  with 
respect  to  the  amount  deferred  for  each 
such  period.  Thus,  for  example,  the 
fraction  described  in  paragraph 
(d)(l)(ii)(A)  of  this  section  and  the 
resolution  date  amoimt  described  in 
paragraph  (e)(4)(ii)  of  this  section  are 
determined  separately  with  respect  to 
each  amount  deferred. 

(4)  Examples.  This  paragraph  (c)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  (i)  Employer  M  establishes  a 
nonqualified  deferred  compiensation  plan  for 
Employee  A.  Under  the  plan,  10  percent  of 
annual  compensation  is  credited  on  behalf  of 
Employee  A  on  December  31  of  each  year.  In 
addition,  a  reasonable  rate  of  interest  is 
credited  quarterly  on  the  balance  credited  to 
Employee  A  as  of  the  last  day  of  the 
preceding  quarter.  All  amounts  credited 
under  the  plan  are  100  percent  vested,  and 
the  benefits  payable  to  Employee  A  are  based 
solely  on  the  balance  credited  to  Employee 
A's  account. 

(ii)  The  plan  is  an  account  balance  plan. 
Thus,  pursuant  to  paragraph  (c)(1)  of  this 
section,  the  amount  deferred  for  a  calendar 
year  is  equal  to  10  percent  of  annual 
compiensation. 

Example  2.  (i)  Employer  N  establishes  a 
nonqualified  deferred  compiensation  plan  for 
Employee  B.  Under  the  plan,  2.5  piercent  of 
annual  compensation  is  credited  quarterly  on 
behalf  of  Employee  B.  In  addition,  a 
reasonable  rate  of  interest  is  credited 


quarterly  on  the  balance  credited  to 
Employee  B's  account  as  of  the  last  day  of  the 
preceding  quarter.  All  amounts  credited 
under  the  plan  are  100  percent  vested,  and 
the  benefits  payable  to  Employee  B  are  based 
solely  on  the  balance  credited  to  Employee 
B's  account.  As  permitted  by  paragraph  (e)(5) 
of  this  section,  any  amount  deferred  under 
the  plan  for  the  calendar  year  is  taken  into 
account  as  wages  on  the  last  day  of  the  year. 

(ii)  The  plan  is  an  account  balance  plan. 
Thus,  pursuant  to  paragraph  (c)(1)  of  this 
section,  the  amount  deferred  for  a  calendar 
year  equals  10  p>ercent  of  annual 
compiensation  (i.e.,  the  sum  of  the  principial 
amounts  credited  to  Employee  B's  account 
for  the  year)  plus  the  interest  credited  with 
respiect  to  that  10  piercent  principal  amount 
through  the  last  day  of  the  calendar  year.  If 
Employer  N  had  not  chosen  to  apply 
paragraph  (e)(5)  of  this  section  and,  thus,  had 
taken  into  account  2.5  piercent  of 
compensation  quarterly,  the  interest  credited 
with  respect  to  those  quarterly  amounts 
would  not  have  been  treated  as  part  of  the 
amount  deferred  for  the  year. 

Example  3.[i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan  for 
a  group  of  employees.  Under  the  plan,  each 
jiarticipiating  employee  has  a  fully  vested 
right  to  receive  a  life  annuity,  payable 
monthly  beginning  at  age  65,  equal  to  the 
product  of  (a)  2  percent  for  each  year  of 
service  and  (b)  Employee  C's  highest  average 
annual  compensation  for  a  three-year  period. 
The  plan  also  provides  that,  if  Eniployee  C 
dies  before  age  65,  the  present  value  of  the 
future  payments  will  be  paid  to  his  or  her 
beneficiary.  As  permitted  under  paragraph 
(e)(5)  of  this  section,  any  amount  deferred 
under  the  plan  for  a  calendar  year  is  taken 
into  account  as  PICA  wages  as  of  the  last  day 
of  the  year.  As  of  December  31, 1998, 
Employee  C  has  25  years  of  service  and  high 
three-year  average  compensation  of  $100,000 
(the  average  for  the  years  1996-98).  As  of 
December  31. 1999,  Employee  C  is  age  61. 
has  26  years  of  service,  and  has  high  three- 
year  average  compensation  of  $104,000.  As  of 
December  31 .  2000,  Employee  C  is  age  62, 
has  27  years  of  service,  and  has  high  three- 
year  average  compiensation  of  $105,000.  The 
assumptions  that  Employer  O  uses  to 
determine  the  amount  deferred  for  1999  (a  7 
piercent  interest  rate  and,  for  the  period  after 
commencement  of  benefits,  the  GAM  83 
(male)  mortality  table)  and  for  2000  (a  7.5  ■ 
percent  interest  rate  and.  for  the  period  after 
commencement  of  benefits,  the  GAM  83 
(male)  mortality  table)  are  assumed,  solely  for 
purposes  of  this  example,  to  be  reasonable 
actuarial  assumptions. 

(ii)  As  of  December  31 ,  1998.  Employee  C 
has  a  legally  binding  right  to  receive  lifetime 
payments  of  $50,000  (2  percent  x  25  years  x 
$100,000)  per  year.  As  of  December  31, 1999. 
Employee  C  has  a  legally  binding  right  to 
receive  lifetime  payments  of  $54,080  (2 
piercent  x  26  years  x  $104,000)  per  year. 
Thus,  during  1999.  Employee  C  has  earned 
a  legally  binding  right  to  additional  lifetime 
payments  of  S4.080  ($54.080-$50.000)  per 
year  beginning  at  age  65.  The  amount 
deferred  for  1999  is  the  present  value,  as  of 
December  31, 1999,  of  these  additional 
payments,  which  is  $27,426  ($4,080  x  the 
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present  value  factor  for  a  deferred -annuity 
payable  at  age  65.  using  the  specified 
actuarial  assumptions).  Similarly,  during 
2000.  Employee  C  has  earned  a  legally 
binding  right  to  additional  lifetime  payments 
of  $2,620  (2  percent  x  27  years  x  $105,000- 
$54,080)  per  year  beginning  at  age  65.  The 
amount  deferred  for  2000  is  the  present 
value,  as  of  December  31 .  2000.  of  these 
additional  payments,  which  is  $18,149 
($2,620  X  the  present  value  fector  for  a 
deferred  annuity  payable  at  age  65,  using  the 
specified  actuarial  assumptions). 

(d)  Amounts  taken  into  account  and 
income  attributable  thereto — (1)  Taken 
into  account — (i)  Taken  into  account 
defined.  For  purposes  of  this  section,  an 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  is  "taken 
into  account"  as  of  the  date  it  is 
included  in  computing  the  amount  of 
"wages"  as  defined  in  section  3121(a), 
but  only  to  the  extent  that  any 
additional  PICA  tax  that  results  from 
such  inclusion  (including  any  interest 
and  penalties  for  late  payment)  is 
actually  paid  no  later  than  the 
expiration  of  the  applicable  period  of 
limitation  for  the  year  in  which  the 
amount  deferred  was  required  to  be 
taken  into  account  under  paragraph  (e) 
of  this  section.  Because  an  amount 
deferred  for  a  calendar  year  is  combined 
with  the  employee's  other  wages  for  the 
year  for  purposes  of  computing  FICA 
taxes  with  respect  to  the  employee  for 
the  year,  if  the  employee  has  other 
wages  that  equal  or  exceed  the  wage 
base  limitations  for  the  Old-Age, 
Survivors,  and  Disability  Insurance 
(OASDI)  or  Hospital  Insurance  (HI) 
portions  of  FICA  for  the  year,  no  portion 
of  the  amount  deferred  will  actuaUy 
result  in  additional  OASDI  or  HI  tax, 
respectively.  However,  because  there  is 
no  wage  base  limitation  for  the  HI 
portion  of  FICA  for  years  after  1993,  the 
entire  amount  deferred  (in  addition  to 
all  other  wages)  is  subject  to  the  HI  tax 
for  the  year  and,  thus,  will  not  be 
considered  taken  into  account  for 
purposes  of  this  section  unless  the  HI 
tax  relating  to  the  amount  deferred  is 
actually  paid.  In  determining  whether 
any  additional  FICA  tax  relating  to  the 
amount  deferred  is  actually  paid,  any 
FICA  tax  paid  in  a  year  is  treated  as  paid 
with  respect  to  an  amount  deferred  only 
af^er  FICA  tax  is  paid  on  all  other  wages 
for  the  year. 

(ii)  Amounts  not  taken  into  account — 
(A)  Failure  to  take  an  amount  deferred 
into  account  under  the  special  timing 
rule.  If  an  amount  deferred  for  a  period 
(as  determined  under  paragraph  (c)  of 
this  section)  is  not  taken  into  account, 
then  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section  does 
not  apply,  and  benefits  attributable  to 
that  amount  deferred  are  included  as 


wages  in  accordance  with  the  general 
timing  rule  of  paragraph  (a)(1)  of  this 
section.  For  example,  if  an  amount 
deferred  is  required  to  be  taken  into 
account  in  a  particular  year  under 
paragraph  (e)  of  this  section,  but  the 
employer  fails  to  pay  the  additional 
FICA  tax  on  that  amount,  then  the 
amount  deferred  and  the  income 
attributable  to  that  amount  must  be 
included  as  wages  when  actually  or 
constructively  paid. 

(B)  Failure  to  take  a  portion  of  an 
amount  deferred  into  account  under  the 
special  timing  rule.  If  only  a  portion  of 
an  amount  deferred  (as  determined 
under  paragraph  (c)  of  this  section)  is 
taken  into  account,  then  a  portion  of 
each  benefit  payment  attributable  to  that 
amount  deferred  is  excluded  from  wages 
pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section  and 
the  balance  is  subject  to  the  general 
timing  rule  of  paragraph  (a)(1)  of  this 
section.  The  portion  that  is  excluded 
from  wages  is  fixed  when  the 
attributable  benefits  commence  and  is 
determined  by  multiplying  each  such 
payment  by  a  fraction,  the  numerator  of 
which  is  the  amount  that  was  taken  into 
account  (plus  income  attributable  to  that 
amount)  and  denominator  of  which  is 
the  present  value  of  the  future  benefit 
payments  attributable  to  the  amount 
deferred.  If  the  amount  deferred  was 
determined  using  reasonable  actuarial 
assumptions,  the  present  value  is 
determined  using  those  assumptions. 

(2)  Income  attributable  to  the  amount 
taken  into  account — (i)  Account  balance 
plans.  For  purposes  of  the 
nonduplication  rule  of  paragraph 
(a)(2)(iii)  of  this  section,  in  the  case  of 
an  account  balance  plan,  the  "income 
attributable  to  the  amount  taken  into 
account"  means  any  amount  credited  on 
behalf  of  an  employee  under  the  terms 
of  the  plan  that  is  income  (within  the 
meaning  of  paragraph  (c)(1)  of  this 
section)  attributable  to  an  amount 
previously  taken  into  account  (within 
the  meaning  of  paragraph  (d)(1)  of  this 
section),  but  only  if  the  income  is  based 
on  a  rate  of  return  that  does  not  exceed 
either  the  actual  rate  of  return  on  a 
predetermined  actual  investment 
(whether  or  not  assets  associated  with 
the  plan  or  the  employer  are  actually 
invested  therein)  or,  if  no 
predetermined  actual  investment  has 
been  specified  for  the  period,  a 
reasonable  rate  of  interest.  For  purposes 
of  this  paragraph  (d)(2)(i),  an  actual 
investment  includes  an  investment 
identified  by  reference  to  any  stock 
index  with  respect  to  which  there  are 
positions  traded  on  a  national  securities 
exchange  described  in  section 
1256(g)(7)(A).  The  actual  rate  of  return 


includes  any  decrease  as  well  as  any 
increase  in  the  value  of  the  investment. 

(ii)  Nonaccount  balance  plans.  For 
purposes  of  the  nonduplication  rule  of 
paragraph  (a)(2](iii)  of  this  section,  in 
the  case  of  a  nonaccount  balance  plan, 
the  "income  attributable  to  the  amount 
taken  into  account"  means  the  increase, 
due  solely  to  the  passage  of  time,  in  the 
present  value  of  the  future  payments  to 
which  the  employee  has  obtained  a 
legally  binding  right,  the  present  value 
of  which  constituted  the  amount  taken 
into  account  (determined  as  of  the  date 
such  amount  was  taken  into  account), 
but  only  if  the  amount  taken  into 
account  was  determined  using 
reasonable  actuarial  assumptions  and 
methods.  Thus,  each  year  there  will  be 
an  increase  (determined  using  the  same 
interest  rate  used  to  determine  the 
amount  taken  into  account)  resulting 
from  the  shortening  of  the  discount 
period  before  the  future  payments  are 
made,  plus,  if  applicable,  an  increase  in 
the  present  value  resulting  from  the 
employee's  survivorship  during  the 
current  year.  As  a  result,  if  the  amount 
deferred  for  a  period  is  determined 
using  a  reasonable  interest  rate  and 
other  reasonable  actuarial  assumptions 
and  methods,  and  the  amoimt  is  taken 
into  account  when  required  under     , 
paragraph  (e)  of  this  section,  then,  under 
the  nonduplication  rule  of  paragraph 
(a)(2](iii)  of  this  section,  none  of  the 
future  payments  attributable  to  that 
amount  will  be  subject  to  FICA  tax 
when  paid. 

(iii)  Unreasonable  rates  of  return — (A) 
Account  balance  plans.  If,  under  en 
account  balance  plan,  the  rate  of  interest 
credited  is  not  reasonable,  as 
determined  by  the  Commissioner,  or  the 
rate  of  return  credited  otherwise 
exceeds  the  applicable  limitation  in 
paragraph  (d)(2)(i)  of  this  section,  then 
the  income  attributable  to  the  amount 
taken  into  account  is  limited  to  the 
income  that  would  result  from 
application  of  the  mid-term  applicable 
federal  rate  (as  defined  pursuant  to 
section  1274(d))  for  January  1  of  the 
calendar  year,  compounded  annually 
(the  "AFR").  However,  in  the  case  of  a 
predetermined  actual  investment,  if  the 
actual  rate  of  return  on  that  investment 
is  lower  than  the  AFR,  then  the  income 
attributable  to  the  amount  taken  into 
account  is  limited  to  the  income  that 
would  result  from  application  of  that 
actual  rate  of  return.  Any  excess  of  the 
income  credited  under  the  plan  over  the 
income  determined  using  the  AFR  (or, 
if  applicable,  the  actual  rate  of  return) 
is  considered  an  additional  amount 
deferred  in  the  year  the  income  is 
credited,  and  is  required  to  be  taken  into 
account  under  the  special  timing  rule  of 
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paragraph  (a)(2)  of  this  section.  If  the 
excess  is  not  taken  into  account  as  an 
additional  amount  deferred  in  the  year 
credited,  then,  pursuant  to  paragraph 
(d)(l](ii)  of  this  section,  the  excess  and 
any  income  attributable  to  the  excess  are 
subject  to  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section. 

[B]  Nonaccount  balance  plans.  If  any 
actuarial  assumption  or  method  used  to 
determine  the  amount  taken  into 
account  under  a  nonaccount  balance 
plan  is  not  reasonable,  as  determined  by 
the  Commissioner,  then  the  income 
attributable  to  the  amount  taken  into 
account  is  limited  to  the  income  that 
would  result  from  the  application  of  the 
AFR  and,  if  applicable,  the  applicable 
mortality  table  under  section 
417(e)(3)(A)(ii)(I)  (the  "417(e)  mortality 
table"),  both  determined  as  of  the 
January  1  of  the  calendar  year  in  which 
the  amount  was  taken  into  account.  In 
addition,  paragraph  (d)(l)(ii)(B)  of  this 
section  applies  and,  in  calculating  the 
fraction  described  in  that  paragraph,  the 
numerator  is  the  amount  taken  into 
account  plus  income  (as  limited  under 
this  paragraph  (d)(2)(iii)(B)),  and  the 
present  value  in  the  denominator  is 
determined  using  the  AFR.  the  417(e) 
mortality  table,  and  reasonable 
assumptions  as  to  cost  of  living,  each 
determined  as  of  the  time  the  amount 
deferred  was  taken  into  account. 

(3)  Examples.  This  paragraph  (d)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  (i)  In  1997.  Employer  M 
establishes  a  nonqualified  deferred 
compensation  plan  tor  Employee  A  under 
which  all  benefits  are  100  percent  vested.  In 
1998.  Employee  A  has  $200,000  of  current 
annual  compensation  from  Employer  M  that 
is  subject  to  PICA  tax.  The  amount  deferred 
under  the  plan  on  behalf  of  Employee  A  for 
1998  is  $20,000.  Thus,  Employee  A  has  total 
wages  for  PICA  purposes  of  $220,000. 
Because  Employee  A  has  other  wages  that 
exceed  the  OASDI  wage  base  for  1998,  no 
additional  OASDI  tax  is  owed  as  a  result  of 
the  $20,000  amount  deferred.  Because  there 
is  no  wage  base  limitation  for  the  HI  portion 
of  PICA,  additional  HI  tax  liability  results 
from  the  $20,000  amount  deferred.  However. 
Employer  M  fails  to  pay  the  addiUonal  tax. 

(ii)  Under  pwragraph  (d)(l)(i)  of  this 
section,  an  amount  deferred  is  considered 
taken  into  account  as  wages  for  PICA 
purposes  as  of  the  date  it  is  included  in 
computing  FICA  wages,  but  only  if  any 
additional  FICA  tax  liability  that  results  from 
inclusion  of  the  amount  deferred  is  actually 
paid.  Because  the  HI  tax  resulting  from  the 
$20,000  amount  deferred  was  not  paid,  that 
amount  deferred  was  not  taken  into  account 
within  the  meaning  of  paragraph  (d)(1)  of  this 
section.  Thus,  pursuant  to  paragraph  {d)(l)(ii) 
of  this  section,  benefits  attributable  to  the 
$20,000  amount  deferred  will  be  included  as 
wages  in  accordance  with  the  general  timing 
rule  of  paragraph  (a)(1)  of  this  section. 


Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  Employer  M  takes  all 
actions  necessary'  to  correct  its  failure  to  pay 
the  additional  tax  before  the  applicable 
period  of  limitation  expires  for  1998 
(including  payment  of  any  applicable  interest 
and  penalties). 

(ii)  Because  the  HI  tax  resulting  ftx)m  the 
S20.000  amount  deferred  is  paid,  that  amount 
deferred  is  considered  taken  into  account  for 
1998.  Thus,  in  accordance  with  paragraph 
(a)(2)(iii)  of  this  section,  neither  the  amount 
deferred  nor  the  income  attributable  to  the 
amount  taken  into  account  will  be  treated  as 
wages  for  PICA  purposes  at  any  time 
thereafter 

Example  3.  (i)  Employer  N  establishes  a 
nonqualified  deferred  compensation  plan 
under  which  all  benefits  are  100  percent 
vested.  Under  the  plan,  an  employee's 
account  is  credited  with  a  contribution  equal 
to  10  percent  of  salary  on  December  31  of 
each  year.  The  employee's  account  balance 
also  is  increased  each  December  31  by 
"interest"  on  the  total  amounts  credited  to 
the  executive's  account  as  of  the  preceding 
December  31.  The  interest  rate  specified  in 
the  plan  results  in  an  increase  that  is  not 
based  on  the  return  on  a  predetermined 
actual  investment  within  the  meaning  of 
paragraph  (d)(2)(i)  of  this  section,  and  that  is 
greater  than  the  increase  that  would  result 
frtim  application  of  a  reasonable  rate  of 
interest  within  the  meaning  of  paragraph 
(d)(2)(i)  of  this  section. 

(ii)  Pursuant  to  paragraph  (d)(2)(iii)(A)  of 
this  section,  the  excess  over  the  AFR  is 
considered  an  additional  amount  deferred  in 
the  year  credited  and  is  required  to  be  taken 
into  account  in  the  year  credited. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  the  annual  increase  is 
based  on  Moody's  Average  Corporate  Bond 
Yield. 

(ii)  Because  this  index  reflects  a  reasonable 
rate  of  interest,  it  is  considered  income 
attributable  to  the  amount  taken  into  account 
within  the  meaning  of  paragraph  (d)(2)(i)  of 
this  section. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  3.  except  that  the  annual  increase  or 
decrease  is  equal  to  the  greater  of  the  rate  of 
return  on  a  specified  aggressive  growth 
mutual  fund  or  the  rate  of  return  on  a 
specified  income-oriented  mutual  fund. 

(ii)  Because  the  increase  or  decrease  is 
based  on  the  greater  of  the  two  investment 
returns  and.  thus,  is  not  based  on  the  actual 
rate  of  return  on  either  sjjecific  investment, 
the  increase  is  not  based  on  the  return  on  a 
predetermined  actual  investment  within  the 
meaning  of  paragraph  (d){2)(i)  of  this  section. 
Thus,  if  the  resulting  increase  exceeds  the 
AFR,  the  excess  is  not  considered  income 
attributable  to  the  amount  taken  into  account 
within  the  meaning  of  paragraph  (d)(2)(i)  of 
this  section  and.  pursuant  to  paragraph 
(d)(2)(iii)(A)  of  this  section,  is  considered  an 
additional  amount  deferred. 

Example  6  (i)  The  facts  are  the  same  as  in 
Example  5.  except  that  the  annual  increase  or 
decrease  with  respect  to  50  percent  of  the 
employee's  account  is  equal  to  the  rate  of 
return  on  a  specified  aggressive  growth 
mutual  fund  and  the  annual  increase  or 
decrease  with  respect  to  the  other  50  percent 


of  the  employee's  account  is  equal  to  the 
increase  or  decrease  in  the  Standard  &  Poor's 
500  Index. 

(ii)  Because  the  increase  or  decrease 
attributable  to  any  portion  of  the  employee's 
account  is  based  on  tht  return  on  a 
predetermined  actual  investment,  the 
increase  or  decrease  does  not  exceed  a 
reasonable  rate  of  return  within  the  meaning 
of  paragraph  (d)(2)(i)  of  this  section.  Thus, 
the  entire  increase  or  decrease  is  considered 
income  attributable  to  the  amount  taken  into 
account  within  the  meaning  of  paragraph 
(d)(2)(i)  of  this  section. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that,  pursuant  to  the  terms 
of  the  plan,  before  the  beginning  of  each  year, 
the  board  of  directors  of  Employer  N 
designates  a  specific  investment  on  which 
the  following  year's  annual  increase  or 
decrease  will  be  based.  The  board  is 
authorized  to  switch  investments  more 
frequently  on  a  prospective  basis.  Before  the 
beginning  of  1998,  the  board  designates 
Company  A  stock  as  the  investment  for  1 998. 
Before  the  beginning  of  1 999,  the  board 
designates  Company  B  stock  as  the 
investment  for  1999.  At  the  end  of  1999,  the 
board  determines  that  the  return  on  Company 
B  stock  was  lower  than  expected  and  changes 
its  designation  for  1999  to  a  stock  that  had 
a  higher  return  during  199y. 

(ii)  The  annual  increase  or  decrease  for 
1998  is  based  on  the  return  of  a 
predetermined  actual  investment.  Although 
the  annual  increase  or  decrease  for  1999  is 
based  on  an  actual  investment,  the  actual 
investment  is  not  predetermined  since  it  was 
designated  after  its  return  was  known.  In 
addition,  the  increase  or  decrease  for  1999  is 
greater  than  the  actual  rate  of  return  on  the 
actual  investment  that  was  predetermined. 
Thus,  pursuant  to  paragraph  (d)(2)(iii)(A)  of 
this  section,  the  income  attributable  to  the 
amount  taken  into  account  is  limited  to  the 
APR  or,  if  lower,  the  actual  rate  of  return  on 
the  predetermined  actual  investment  that 
was  designated  for  1999. 

Example  8.  (i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan  for 
Employee  B.  Under  the  plan,  if  Employee  B 
survives  until  payment  is  to  be  made,  he  has 
a  fully  vested  right  to  receive  a  lump  sum 
payment  at  age  65,  equal  to  the  product  of 
(a)  10  percent  per  year  of  service  and  (b) 
Employee  B's  highest  average  annual 
compensation  for  a  three-year  p>eriod.  As 
permitted  under  paragraph  (e)(5)  of  this 
section,  any  amount  deferred  under  the  plan 
for  the  calendar  year  is  taken  into  account  as 
wages  as  of  the  last  day  of  the  year.  As  of 
December  31. 1998,  Employee  B  has  25  years 
of  service  and  Employee  B's  high  three-year 
average  compensation  is  $100,000  (the 
average  for  the  years  1996-98).  As  of 
December  31,  1998.  Employee  B  has  a  legally 
binding  right  to  receive  a  payment  at  age  65 
of  $250,000  (10  percent  x  25  years  x 
$100,000).  As  of  December  31. 1999, 
Employee  B  is  age  63,  has  26  years  of  service, 
and  has  high  three-year  average 
compensation  of  $104,000.  As  of  December 
31, 1999.  Employer  O  has  a  legally  binding 
right  to  receive  a  payment  at  age  65  of 
$270,400  (10  percent  x  26  years  x  $104,000). 
Thus,  during  1999,  Employee  B  has  earned 
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a  legaiiy  binding  right  to  an  additional 
payment  at  age  65  of  S20.40O  ($270,400- 
S25O.0OO).  The  assumptions  that  Employer  O 
uses  to  determine  the  amount  deferred  for 
1999  are  a  7  percent  interest  rate  and  the 
GAM  83  (male)  niortality  table,  which,  solely 
for  purposes  of  this  example,  are  assumed  to 
be  reasonable  actuarial  assumptions.  The 
amount  deferred  for  1999  is  the  present 
value,  as  of  December  31,  1999,  of  the 
$20,400  payment,  which  is  SI 7,353. 
Employer  O  takes  this  amount  into  account 
by  including  it  in  Employee  B's  PICA  wages 
for  1999  and  paying  the  additional  FICA  tax. 

(ii)  Under  paragraph  (d)(2)(ii)  of  this 
section,  the  income  attributable  to  the 
amount  that  was  taken  into  account  is  the 
increase  in  the  present  value  of  the  future 
payment  due  solely  to  the  passage  of  time, 
because  the  amount  deferred  was  determined 
using  reasonable  actuarial  assumptions  and 
methods.  As  of  the  payment  date  at  age  65. 
the  present  value  of  the  future  payments 
earned  during  1999  is  $20,400.  The  entire 
difference  between  the  $20,400  and  the 
$17,353  amount  deferred  ($3,047)  is  the 
increase  in  the  present  value  of  the  future 
payment  due  solely  to  the  passage  of  time, 
and  thus  falls  within  the  definition  of 
"income  attributable  to  the  amount  taken 
into  account."  Because  the  amount  deferred 
was  taken  into  account,  the  entire  payment 
of  $20,400  represents  either  an  amount 
deferred  that  was  previously  taken  into 
account  ($17,353)  or  income  attributable  to 
that  amount  ($3,047).  Accordingly,  pursuant 
to  the  nonduplication  rule  of  paragraph 
(a)(2)(iii)  of  this  section,  none  of  the  payment 
is  included  in  wages. 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  8,  except  that,  instead  of  providing 
a  lump  sum  equal  to  10  percent  of  average 
compensation  per  year  of  service,  the  plan 
provides  Employee  B  with  a  fully  vested 
right  to  receive  a  life  annuity,  payable 
monthly  beginning  at  age  65,  equal  to  the 
product  of  (a)  2  percent  for  each  year  (Jf 
service  and  (b)  Employee  B's  highest- average 
annual  compensation  for  a  three-year  period. 
The  plan  also  provides  that,  if  Employee  B 
dies  before  age  65,  the  present  value  of  the 
future  payments  will  be  paid  to  his  or  her 
beneficiary.  As  of  December  31 ,  1998, 
Employee  B  has  a  legally  binding  right  to 
receive  lifetime  payments  of  $50,000  (2 
percent  x  25  yearr  x  $100,000)  per  year.  As 
of  December  31, 1999,  Employee  B  has  a 
legally  binding  right  to  receive  lifetime 
payments  of  $54,080  (2  percent  x  26  years  x 
$104,000)  per  year  Thus,  during  1999, 
Employee  B  has  earned  a  legally  binding 
right  to  additional  lifetime  payments  of 
$4,080  ($54.080-$50.000)  per  year  beginning 
at  age  65.  The  amount  deferred  for  1999  is 
the  present  value,  as  of  December  31,  1999, 
of  these  additional  payments,  determined 
using  reasonable  actuarial  assumptions  and 
methods.  Employer  O  takes  this  amount  into 
account  by  including  it  in  Employee  B's 
FICA  wages  for  1999  and  paying  the 
additional  FICA  tax. 

(ii)  Under  paragraph  (d)(2)(ii)  of  this 
section,  the  income  attributable  to  the 
amount  that  was  taken  into  account  is  the 
increase  in  the  present  value  of  the  future 
payment  due  solely  to  the  passage  of  time. 


because  the  amount  deferred  was  determined 
using  reasonable  actuarial  assumptions  and 
methods.  Because  the  amount  deferred  was 
taken  into  account,  the  entire  benefit  stream 
of  $4,080  attributable  to  the  amount  deferred 
in  1999  represents  either  an  amount  deferred 
that  was  previously  taken  into  account  or 
income  attributable  to  that  amount. 
Accordingly,  pursuant  to  the  nonduplication 
rule  of  paragraph  (a)(2)(iii)  of  this  section, 
none  of  the  payments  are  included  in  wages. 

Example  10  (i)  The  facts  are  the  same  as 
in  Example  9.  except  that  no  amount  is  taken 
into  account  for  1999  because  Employer  O 
fails  to  pay  the  additional  FICA  tax. 

(ii)  Under  paragraph  (d)(l)(ii)(A)of  this 
section,  if  an  amount  deferred  for  a  period  is 
not  taken  into  account,  then  the  benefits 
attributable  to  that  amount  deferred  are 
included  as  wages  in  accordance  with  the 
general  timing  rule  of  paragraph  (a)(1)  of  this 
section.  In  this  case,  assuming  that  the 
amounts  deferred  in  other  p>eriods  were  taken 
into  account.  $4,080  of  each  year's  total 
benefit  payment  will  be  included  in  wages 
when  paid. 

Example  1 1,  (i)  Employer  P  establishes  a 
nonqualified  deferred  comp>ensation  plan  on 
January  1, 1998  under  which  all  benefits  are 
100  percent  vested.  The  plan  provides  that 
amounts  deferred  will  be  credited  annually 
with  interest  beginning  in  1999  at  a  rate  that 
is  greater  than  a  reasonable  rate  of  interest. 
Pursuant  to  paragraph  (d)(2)(iii)(A)  of  this 
section.  Employer  P  treats  the  excess  over  the 
AFR  as  an  additional  amount  deferred  for 
1999  and  in  each  year  thereafter,  and  takes 
the  additional  amount  into  account  by 
including  it  in  FICA  wages  and  paying  the 
additional  FICA  tax  for  the  year. 

(ii)  Consequently,  in  accordance  with 
paragraph  (a)(2)(iii)  of  this  section,  the  excess 
over  the  AFR  and  any  income  (at  the  AFR) 
attributable  to  the  excess  will  not  be  treated 
as  wages  for  FICA  purposes  in  any 
subsequent  year. 

Example  12.  (i)  The  facts  are  the  same  as 
in  Example  J 1 ,  except  that  Employer  P  does 
not  treat  the  excess  over  the  AFR  as  an 
additional  amount  deferred  and,  accordingly, 
does  not  take  the  excess  into  account  as  FICA 
wages  for  1999  and  years  thereafter. 

(ii)  Because  this  excess  was  not  taken  into 
account  as  an  additional  amount  deferred  for 
1999  and  years  thereafter,  the  excess  and  any 
amount  attributable  to  the  excess  are  subject 
to  the  general  timing  rule  of  paragraph  (a)(1) 
of  this  section  and  will  be  included  as  wages 
for  FICA  purposes  when  actually  or 
constructively  paid. 

Example  13.  (i)  The  facts  are  the  same  as 
in  Example  8.  except  that,  in  determining  the 
amount  deferred.  Employer  P  uses  a  15 
percent  interest  rate,  which,  solely  for 
purposes  of  this  example,  is  assumed  not  to 
be  a  reasonable  interest  rate.  Employer  P 
determines  that  the  amount  deferred  is  the 
present  value,  as  of  Decembers  1,  1999,  of 
this  payment,  which  is  $15,023.  Employer  P 
includes  this  amount  in  wages  and  pays  any 
resulting  FICA  tax.  Assume  that  the  AFR  as 
of  January  1,  1999,  is  7  percent. 

(ii)  Under  paragraph  (d)(2)(iii)(B)  of  this 
section,  if  any  actuarial  assumption  or 
method  is  not  reasonable,  then  the  income 
attributable  to  the  amount  taken  into  account 


is  limited  to  the  income  that  would  result 
from  application  of  the  AFR  and,  if 
applicable,  the  417(e)  mortality  table. 
Because  the  15  percent  interest  rate  is 
unreasonable,  the  income  attributable  to  the 
amount  taken  into  account  is  limited  to  the 
income  that  would  result  from  using  a  7 
percent  interest  rale  and,  in  this  case,  an 
increase  for  survivorship  using  the  417(e) 
mortality  table.  Under  these  assumptions,  the 
income  attributable  to  the  $15,023  amount 
deferred  is  $1,199  in  the  year  2000  and 
$1,313  in  the  year  2001.  Under  paragraph 
(d)(l)(ii)  of  this  section,  the  sum  of  these 
amounts  ($17,535)  is  excluded  from 
Employee  B's  wages  pursuant  to  the 
nonduplication  rule  of  paragraph  (a)(2)(iii]  of 
this  section,  and  the  balance  of  the  payment 
($2,865)  is  subject  to  the  general  timing  rule 
of  paragraph  (a)(1)  of  this  section  and,  thus, 
is  included  in  Employee  B's  wages  when 
actually  or  constructively  paid. 

(iii)  The  same  result  can  be  reached  by 
multiplying  the  attributable  benefits  by  a 
fraction,  the  numerator  of  which  is  the 
amount  taken  into  account,  and  the 
denominator  of  which  is  the  amount  deferred 
that  would  have  been  taken  into  account  at 
the  same  time  had  the  amount  deferred  been 
calculated  using  the  AFR,  the  417(e) 
mortality  table,  and  a  reasonable  assumption 
as  to  cost  of  living.  All  three  assumptions  are 
determined  as  of  January  1  of  the  calendar 
year  in  which  the  amount  was  taken  into 
account.  In  this  Example  13,  the  fraction 
would  be  $15,023  divided  by  $17,478.  which 
equals  .85954.  The  $20,400  payment  is 
multiplied  by  this  fraction  to  determine  the 
amount  of  the  p)ayment  that  is  excluded  from 
wages  pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section.  Thus, 
$17,535  ($20,400  x  .85954)  is  excluded  from 
wages  and  the  balance  ($2,865)  is  subject  to 
FICA  tax  when  actually  or  constructively 
paid. 

Example  14.  (i)  The  facts  are  the  same  as 
Example  9.  except  that  Employer  O 
calculates  the  amount  deferred  for  1999  as 
$18,252  and  takes  that  amount  into  account 
by  including  this  amount  in  wages  and 
paying  any  resulting  FICA  tax.  The 
assumptions  that  Employer  O  uses  to 
determine  the  amount  deferred  are  a  1 5 
percent  interest  rate  and,  for  the  period  after 
commencement  of  benefits,  the  GAM  83 
(male)  mortality  table.  The  15  percent 
interest  rate  is  assumed,  solely  for  purp)oses 
of  this  example,  not  to  be  a  reasonable 
actuarial  assumption.  Assume  that  the  AFR 
as  of  January  1. 1999.  is  7  percent 

(ii)  Under  paragraph  (d)(2)(iii)(B)  of  this 
section,  if  any  actuarial  assumption  or 
method  used  is  not  reasonable,  then  the 
income  attributable  to  the  amount  taken  into 
account  is  limited  to  the  income  that  would 
result  from  application  of  the  AFR  and.  if 
applicable,  the  417(e)  mortality  table. 
Because  the  15  percent  interest  rate  is  not 
reasonable,  the  income  attributable  to  the 
amount  taken  into  account  is  equal  to  the 
income  that  would  result  from  using  a  7 
percent  interest  rate  and  the  amount  taken 
into  account  is  treated  as  if  it  represented  a 
[xirtion  of  the  amount  deferred  for  purposes 
of  applying  paragraph  (d)(l)(ii)(B)  of  this 
section.  Under  these  assumptions,  the 
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income  attributable  to  the  $18,252  amount 
deferred  is  $1,278  in  the  year  2000  and 
$1,367  in  the  year  2001.  Under  paragraph 
(d)(l)(ii)(B)  of  this  section,  the  portion  of 
each  of  benefit  payment  attributable  to  the 
amount  deferred  that  is  excluded  from  wages 
pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section  is 
determined  at  benefit  commencement  by 
multiplying  each  benefit  payment  by  a 
fraction,  the  numerator  of  which  is  the 
amount  taken  into  account  (plus  income 
attributable  to  that  amount)  and  the 
denominator  of  which  is  the  present  value  of 
future  benefit  payments  attributable  to  the 
amount  deferred.  Because  the  interest  rate 
assumption  is  not  reasonable,  not  only  is  the 
inconie  limited  to  the  application  of  the  AFR. 
but  the  present  value  in  the  denominator 
must  be  determined  using  the  AFR  and  (if 
applicable)  the  417(e)  mortality  table.  In  this 
case,  the  present  value  is  $40,283  and  thus 
the  fraction  is  $20,897/S40,283,  or  .51875. 
Thus,  $2,116  (.51875  x  $4,080)  of  each  year's 
benefit  payment  is  excluded  from  wages  and 
the  balance  of  each  year's  payment  ($1 ,964) 
is  subject  to  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section  and  is 
included  in  wages  when  actually  or 
constructively  paid. 

(iii)  The  same  result  can  be  reached  by 
multiplying  the  attributable  b)enefits  by  a 
fraction  the  numerator  of  which  is  the 
amount  taken  into  account,  and  the 
denominator  of  which  is  the  amount  deferred 
that  would  have  t)een  taken  into  account  at 
the  same  time  had  the  amount  deferred  been 
calculated  using  the  AFR.  the  417(e) 
mortality  table,  and  a  reasonable  assumption 
as  to  cost  of  living.  All  three  assumptions  are 
determined  as  of  January  1  of  the  calendar 
year  in  which  the  amount  was  taken  into 
account.  In  this  Example  14.  the  fraction 
would  be  $18,252  divided  by  $35,165,  which 
equals  .51875.  The  $4,080  annual  payment  is 
multiplied  by  this  fraction  to  determine  the 
amount  of  the  payment  that  is  excluded  from 
wages  pursuant  to  the  nonduplication  rule  of 
paragraph  (a)(2)(iii)  of  this  section.  Thus, 
$2,116  ($4,080  X. 51875)  is  excluded  from 
wages  and  the  balance  ($1,964)  is  subject  to 
FICA  tax  when  actually  or  constructively 
paid. 

(e)  Time  amounts  deferred  are  taken 
into  account — (1)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(e),  an  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan  must  be  taken  into  account  as 
wages  for  FICA  purposes  as  of  the  later 
of  the  date  on  which  services  creating 
the  right  to  the  amount  deferred  are 
performed  (within  the  meaning  of 
paragraph  (e)(2)  of  this  section),  or  the 
date  on  which  the  right  to  the  amount 
deferred  is  no  longer  subject  to  a 
substantial  risk  of  forfeiture  (within  the 
meaning  of  paragraph  (e)(3)  of  this 
section).  However,  in  no  event  may  any 
amount  deferred  under  a  nonqualified 
deferred  compensation  plan  be  taken 
into  account  as  wages  for  FICA  purposes 
prior  to  the  establishment  of  the  plan 
providing  for  the  amount  deferred  (or,  if 


later,  the  plan  amendment  providing  for 
the  amount  deferred).  Therefore,  if  an 
amount  is  deferred  pursuant  to  the 
terms  of  a  legally  binding  agreement 
that  is  not  put  in  writing  until  after  the 
amount  would  otherwise  be  taken  into 
account  under  this  paragraph  (e)(1),  the 
amount  deferred  (including  any 
attributable  income)  must  be  taken  into 
account  as  wages  for  FICA  purposes  as 
of  the  date  the  plan  is  put  in  writing. 

(2)  Services  creating  the  right  to  an 
amount  deferred.  For  purposes  of  this 
section,  services  creating  the  right  to  an 
amount  deferred  under  a  nonqualified 
deferred  compen.sation  plan  are 
considered  to  be  performed  as  of  the 
date  on  which,  under  the  terms  of  the 
plan  and  all  the  facts  and 
circumstances,  the  employee  has 
performed  all  of  the  services  necessary 
to  obtain  a  legally  binding  right  (as 
described  in  paragraph  (b)(3)(i)  of  this 
section)  to  the  amount  deferred. 

(3)  Substantial  risk  of  forfeiture.  For 
purposes  of  this  section,  the 
determination  of  whether  a  substantial 
risk  of  forfeiture  exists  must  be  made  in 
accordance  with  the  principles  of 
section  83  and  the  regulations 
thereunder. 

(4)  Amount  deferred  that  is  not 
reasonably  ascertainable  under  a 
nonaccount  balance  plan — (i)  In 
general.  Notwithstanding  any  other 
provision  of  this  paragraph  (e),  an 
amount  deferred  under  a  nonaccount 
balance  plan  is  not  required  to  be  taken 
into  account  as  wages  under  the  special 
timing  rule  of  paragraph  (a)(2)  of  this 
section  until  the  first  date  on  which  all 
of  the  amount  deferred  is  reasonably 
ascertainable  (the  "resolution  date").  In 
this  case,  the  amount  deferred, 
determined  as  of  the  resolution  date  in 
accordance  with  paragraph  (c)(2)  of  this 
section  (the  "resolution  date  amount"), 
must  be  taken  into  account  as  of  the 
resolution  date.  For  purposes  of  this 
paragraph  (e)(4),  an  amount  deferred  is 
considered  reasonably  ascertainable  on 
the  first  date  on  which  the  only 
actuarial  or  other  assumptions  regarding 
future  events  or  circumstances  needed 
to  determine  the  amount  deferred  are 
interest,  mortality,  and  cost-of-living 
assumptions.  If  these  assumptions  are 
the  only  assumptions  regarding  future 
events  or  circumstances  that  are  needed 
to  determine  the  amount  deferred  as  of 

a  particular  date,  then  the  amount 
deferred  will  not  fail  to  be  reasonably 
ascertainable  merely  because  the  exact 
amount  deferred  cannot  be  readily 
calculated  as  of  that  date. 

(ii)  Earlier  inclusion  permitted — (A)  In 
general.  With  respect  to  an  amount 
deferred  that  is  not  reasonably 
ascertainable,  an  employer  may  choose 


to  take  an  amount  into  account  at  a  date 
(the  "early  inclusion  date  ")  before  the 
resolution  date  (but  not  before  the  date 
otherwise  described  in  paragraph  (e)(1) 
of  this  section).  If  the  amount  taken  into 
account  at  the  early  inclusion  date  with 
respect  to  an  amount  deferred  for  a 
period  (plus  income  attributable  to  the 
amount  taken  into  account  through  the 
resolution  date)  is  less  than  the 
resolution  date  amount  for  that  period, 
then  the  balance  of  the  resolution  date 
amount  must  be  taken  into  account  as 
of  the  resolution  date.  For  purposes  of 
determining  the  income  attributable  to 
an  amount  taken  into  account  as  of  an 
early  inclusion  date,  the  employer  must 
use  an  interest  rate  and,  if  applicable,  a 
mortality  assumption  that  would  have 
been  reasonable  as  of  the  early  inclusion 
date. 

(B)  Treatment  of  benefits  paid  before 
the  resolution  date.  If  a  benefit  payment 
is  attributable  to  an  amount  deferred 
that  is  not  reasonably  ascertainable  at 
the  time  of  payment,  and  the  employer 
has  previously  taken  an  amount  into 
account  with  respect  to  the  amount 
deferred,  then,  in  lieu  of  the  pro  rata 
rule  provided  in  paragraph  (d)(l)(ii)(B) 
of  this  section,  a  first-in-first-out  rule 
applies  in  determining  the  portion  of 
the  payment  attributable  to  the  amount 
taken  into  account.  Under  this  first-in- 
first-out  rule,  the  benefit  payment  is 
included  as  wages  under  the  general 
timing  rule  of  paragraph  (a)(1)  of  this 
section  only  to  the  extent  that  it  exceeds 
the  amount  previously  taken  into 
account  plus  income  attributable  to  that 
amount.  However,  in  determining  the 
additional  amount  that  must  be  taken 
into  account  on  the  resolution  date 
(under  paragraph  (e)(4)(ii)(A)  of  this 
section),  to  the  extent  benefit  payments 
were  not  included  as  wages  when  paid 
pursuant  to  the  preceding  sentence, 
those  payments  (plus  income 
attributable  to  those  payments)  must  be 
added  to  the  resolution  date  amount. 
For  purposes  of  determining  the  income 
attributable  to  such  payments,  the 
employer  must  use  an  interest  rate  and, 
if  appUcable,  a  mortality  assumption 
that  would  have  been  reasonable  as  of 
the  early  inclusion  date. 

(5)  Rule  of  administrative 
convenience.  For  purposes  of  this 
section,  an  employer  may  treat  an 
amount  deferred  as  required  to  be  taken 
into  account  under  this  paragraph  (e)-on 
any  date  that  is  later  than,  but  within 
the  same  calendar  year  as,  the  actual 
date  on  which  an  amount  deferred  is 
otherwise  required  to  be  taken  into 
account  under  this  paragraph  (e).  For 
example,  if  services  creating  the  right  to 
an  amount  deferred  are  considered 
performed  under  paragraph  (e)(2)  of  this 
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section  periodically  throughout  a  year. 
the  employer  may  nevertheless  treat  the 
services  creating  the  right  to  that 
amount  deferred  as  performed  on 
December  31  of  that  year. 

(6)  Portions  of  an  amount  deferred 
required  to  be  taken  into  account  in 
more  than  one  year.  If  different  portions 
of  an  amount  deferred  are  required  to  be 
taken  into  account  under  paragraph 
(e)(1)  of  this  section  in  more  than  one 
year  (e.g..  on  account  of  a  graded  vesting 
schedule),  then  each  such  portion  is 
considered  a  separate  amount  deferred 
for  purposes  of  this  section. 

(7)  Examples.  This  paragraph  (e)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  (i)  Employer  M  establishes  a 
nonqualified  deferred  compensation  plan  for 
Employee  A  on  November  1.  1996.  Under  the 
plan,  which  is  an  account  balance  plan, 
Employee  A  obtains  a  legally  binding  right 
on  the  last  day  of  each  calendar  year  (if 
Employee  A  is  employed  on  that  date)  to  be 
credited  with  a  principal  amount  equal  to  5 
percent  of  compensation  for  the  year.  In 
addition,  a  reasonable  rate  of  interest  is 
credited  quarterly.  Employee  .\'s  account 
balance  is  nonforfeitable  and  is  payable  upon 
Employee  A's  termination  of  employment. 
For  1997,  the  principal  amount  credited  to 
Employee  A  under  the  plan  (which,  in  this 
case,  is  also  the  amount  deferred  within  the 
meaning  of  paragraph  (c)  of  this  section)  is 
S25.0O0. 

(ii)  Under  paragraph  (e)(2)  of  this  section, 
the  services  creating  the  right  to  the  $25,000 
amount  deferred  are  considered  performed  as 
of  Decemtjer  31. 1997.  the  date  on  which 
Emplayee  A  has  performed  all  of  the  services 
necessary  to  obtain  a  legally  binding  right  to 
the  amount  deferred.  Thus,  in  accordance 
with  paragraph  (e)(1)  of  this  section,  the 
S25.000  amount  deferred  must  be  taken  into 
account  as  of  December  3 1 . 1 997 ,  wh  ich  is 
the  later  of  the  date  on  which  services 
creating  the  right  to  the  amount  deferred  are 
performed,  or  the  date  on  which  the  right  to 
the  amount  deferred  is  no  longer  subject  to 
a  substantial  risk  of  forfeiture. 

Example  2.  (i)  The  focts  are  the  same  as  in 
Example  I.  except  that  the  principal  amount 
credited  under  the  plan  on  the  last  day  of 
each  year  (and  the  attributable  interest)  is 
forfeited  if  the  employee  terminates 
employment  within  Five  years  of  that  date. 

(ii)  Under  paragraph  (e)(3)  of  this  section, 
the  determination  of  whether  the  right  to  an 
amount  deferred  is  subject  to  a  substantial 
risk  of  forfeiture  is  made  in  accordance  with 
the  principles  of  section  83.  Under  §  1.83- 
3(c)  of  this  chapter,  a  substantial  risk  of 
forfeiture  generally  exists  where  rights  in 
property  that  are  transferred  are  conditioned, 
directly  or  indirectly,  upon  the  future 
performance  of  substantial  services.  Because 
Employee  A's  right  to  receive  the  S25,000 
principal  amount  (and  attributable  interest)  is 
conditioned  on  the  performance  of  services 
for  five  years,  a  substantial  risk  of  forfeiture 
exists  with  respect  to  that  amount  deferred 
until  December  31,  2002. 


(iii)  December  31,  2002  is  the  later  of  the 
date  on  which  services  creating  the  right  to 
the  amount  deferred  are  performed,  or  the 
date  on  which  the  right  to  the  amount 
deferred  is  no  longer  subject  to  a  substantial 
risk  of  forfeiture.  Thus,  in  accordance  with 
paragraph  (e)(1)  of  this  section,  the  amount 
deferred  (which  (pursuant  to  paragraph  (c)(1) 
of  this  section)  is  equal  to  the  $25,000 
principal  amount  credited  to  Employee  A's 
account  on  December  31,  1997.  plus  the 
interest  credited  with  respect  to  that 
principal  amount  through  December  31. 
2002)  must  be  taken  into  account  as  of 
December  31,  2002. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2.  except  that  the  principal  amount 
credited  under  the  plan  on  the  last  day  of 
each  year  (and  the  attri^table  interest) 
becomes  nonforfeitable  according  to  a  graded 
vesting  schedule  under  which  20  piercent  is 
vested  as  of  December  31.  1998;  40  percent 
is  vested  as  of  Decemter  31 ,  1999:  60  percent 
is  vested  as  of  December  31 ,  2000:  80  percent 
is  vested  as  of  December  31 ,  2001 :  and  100 
percent  is  vested  as  of  December  31 ,  2002. 
Because  these  dates  are  later  than  the  date  on 
Which  the  services  creating  the  right  to  the 
amount  deferred  are  considered  performed 
(December  31. 1997).  the  amount  deferred  is 
required  to  be  taken  into  account  as  of  these 
dates  that  fall  in  five  different  years. 

(ii)  Paragraph  (e)(6)  of  this  section  provides 
that,  if  different  pwirtions  of  an  amount 
deferred  are  required  to  be  taken  into  account 
under  ptaragraph  (e)(1)  of  this  section  in  more 
than  one  year,  then  each  such  [>ortion  is 
considered  a  separate  amount  deferred  for 
purp)oses  of  this  section.  Thus.  $5,000  of  the 
principal  amount,  plus  interest  credited 
through  December  31,  1998.  is  taken  into 
account  as  an  amount  deferred  on  December 
31 ,  1998:  $5,000  of  the  principal  amount, 
plus  interest  credited  through  Decemter  31. 
1999,  is  taken  into  account  as  a  separate 
amount  deferred  on  Decemler  31,  1999:  etc. 

Example  4.  (i)  In  1997,  Employer  N 
establishes  a  nonqualified  deferred 
compensation  plan  under  which  all  benefits 
are  100  percent  vested.  The  plan  provides  for 
Employee  B  (who  is  age  45)  to  receive  a  lump 
sum  benefit  of  $500,000  at  age  65.  This 
benefit  will  be  forfeited  if  Employee  B  dies 
before  age  65. 

(ii)  Because  the  only  assumptions  needed 
to  determine  the  amount  deferred  are  interest 
and  mortality,  the  amount  deferred  is 
reasonably  ascertainable  within  the  meaning 
of  paragraph  (e)(4)(i)  of  this  section. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  the  $500,000  is 
payable  to  Employee  B  at  the  later  of  age  55 
or  termination  of  employment. 

(ii)  Because  the  present  value  of  the  future 
tenefit  is  contingent  on  when  Employee  B 
terminates  employment,  the  determination  of 
the  amount  deferred  requires  the  use  of 
assumptions  other  than  mterest,  mortality, 
and  cost-of-living  assumptions.  Thus,  the 
amount  deferred  is  not  reasonably 
ascertainable  within  the  meaning  of 
fwragraph  (e)(4)(i)  of  this  section. 

Example  6.  (i)  The  focts  are  the  same  as  in 
Example  4.  except  that  Employee  B  may  elect 
to  take  the  benefit  in  the  form  of  a  life 
annuity  of  $50,000  per  year  (commencing  at 


age  65)  with  a  present  value  that  is  different 
than  the  amount  ptayable  under  the  lump 
sum  option. 

(ii)  Because  the  present  value  of  the  future 
benefit  is  contingent  on  the  form  of  benefit 
elected  by  Employee  B,  the  determination  of 
the  amount  deferred  requires  the  use  of 
assumptions  other  than  interest,  mortality, 
and  cost-of-living  assumptions.  Thus,  the 
amount  deferred  is  not  reasonably 
ascertainable  within  the  meaning  of 
paragraph  (e)(4)(i)  of  this  section. 

Example  7.  (i)  Employer  O  establishes  a 
nonqualified  deferred  compensation  plan. 
The  plan  is  a  supplemental  executive 
retirement  plan  (SERP)  that  provides 
Employee  C  with  a  fully  vested  right  to 
receive  a  pension,  in  the  form  of  a  straight 
life  annuity  payable  monthly,  beginning  at 
age  65,  equal  to  the  excess  of  (a)  3  percent 
of  Employee  C's  final  three-year  average  pay 
for  each  year  of  participation  up  to  15  years, 
over  (b)  the  amount  payable  to  Employee  C 
from  Employer  O's  qualified  pension  plan. 
The  amount  payable  under  the  qualified 
pension  plan  is  equal  to  1.5  percent  of  final 
three-year  average  pay  for  each  year  of 
employment,  excluding  pay  in  excess  of  the 
section  401(a)(17)  compensation  limit. 
Employee  C  becomes  a  participant  in  the 
SERP  on  January  1,  2001.  at  age  44.  As 
permitted  by  paragraph  (e)(5)  of  this  section, 
any  amount  deferred  under  the  SERP  for  the 
calendar  year  is  taken  into  account  as  wages 
as  of  the  last  day  of  the  year.  However,  the 
amount  deferred  under  the  SERP  for  any  year 
is  not  reasonably  ascertainable  prior  to 
termination  of  employment  because  the 
determination  of  such  amount  requires 
assumptions  other  than  interest,  mortality, 
and  cost-of-living  (e.g.,  an  assumption  as  to 
Employee  C's  average  pay  for  the  final  three 
years  of  emplo^iftent).  As  permitted  by 
p)aragraph  (e)(4)(i)  of  this  section.  Employer 
O  chooses  not  to  take  any  amount  into 
account  for  any  year  before  the  resolution 
date.  Employee  C  terminates  employment  on 
December  31,  2018. 

(ii)  As  of  the  date  Employee  C  terminates 
employment,  the  only  actuarial  or  other 
assumptions  needed  to  determine  the  amount 
deferred  is  an  interest  rate  and  mortality 
assumption.  At  that  time,  the  amount 
deferred  in  each  past  year  becomes 
reasonably  ascertainable,  and  Employer  O  is 
able  to  determine  that  during  2001  Employee 
C  earned  a  legally  binding  right  to  a  life 
annuity  of  $4,000  per  year.  Employer  O 
determines  the  present  value  of  Employee  C's 
future  benefit  payments  under  the  SERP  as  of 
this  resolution  date  (December  31.  2018). 
using  an  7  percent  interest  rate  and  the  UP- 
84  mortality  table,  which,  solely  for  purposes 
of  this  example,  are  assumed  to  be  reasonable 
actuarial  assumptions  for  the  year  2018.  The 
resulting  present  value,  $26,950.  is  taken  into 
account  in  accordance  with  paragraph  (d)(1) 
of  this  section 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  7,  except  that,  as  permitted  under 
p>aragraph  (e)(4)(ii)  of  this  section.  Employer 
O  chooses  to  take  an  amount  into  account 
before  the  amount  deferred  for  each  year  is 
reasonably  ascertainable.  For  the  year  2001, 
Employer  O  chooses  to  assume  that 
Employee  C  has  earned  a  legally  binding 
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ngnt  to  a  benefit  of  S  i  ,00()  per  year  from  the 
SERP.  Employer  O  determines  the  present 
value  of  this  benefit  stream  using  an  8 
percent  interest  rate  and  the  UP-84  mortality 
table,  which,  solely  for  purposes  of  this 
example,  are  assumed  to  be  reasonable 
actuarial  assumptions  for  the  year  2001.  The 
resulting  present  value,  $1,853,  is  taken  into 
account  for  2001.  Employer  O  does  not  take 
any  other  amount  into  account  before  the 
resolution  date. 

(ii)  In  accordance  with  paragraph 
(e)(4)(ii}(B)  of  this  section,  Employer  O 
determines  the  additional  amount  required  to 
be  taken  into  in  the  year  2008  to  be  $20,212 
(the  excess  of  $26,950  present  value  of  the 
stream  of  benefit  payments  to  which 
Employee  C  obtained  a  legally  binding  right 
during  2001 ,  determined  as  of  the  resolution 
date,  over  $6,738  (which  is  the  sum  of  the 
$1,853  that  was  taken  into  account  for  2001. 
and  $4,885  in  income  attributable  to  that 
amount  through  the  resolution  date)). 

Example  9.  (i)  The  facts  are  the  same  as  in 
Example  8.  except  that  Employer  O 
determines  that  Employee  C  actually  had 
obtained  a  legally  binding  right  in  2001  to 
payments  under  the  SERP  that  have  a  present 
value  at  the  2018  resolution  date  of  $6,000. 

(ii)  No  additional  amount  is  required  to  be 
taken  into  account  as  of  the  resolution  date. 
Employer  O  may  claim  a  refund  or  credit  for 
the  overpayment  of  PICA  tax  with  respect  to 
amounts  taken  into  account  prior  to  tlie 
resolution  date  to  the  extent  permitted  by 
sections  6402  and  6413. 

Example  10.  (i)  In  1997,  Employer  P 
establishes  a  nonqualified  deferred 
compensation  plan  for  Employee  D.  The  plan 
provides  that,  in  consideration  of  Employee 
D's  services  to  be  performed  on  Project  X  in 

1998,  Employee  D  will  receive  1  percent  per 
year  of  Employer  P's  net  profits  associated 
with  Project  X  for  each  of  the  immediately 
succeeding  three  years.  The  1  percent 
amount  pjayable  for  net  profits  each  year  will 
be  paid  on  March  31  of  the  immediately 
succeeding  year.  One  percent  of  net  profits 
associated  with  Project  X  is  $750,000  in 

1999.  $400,000  in  2000,  and  $90,000  in  2001. 
(ii)  Because  the  services  creating  the  right 

to  all  or  the  amount  deferred  arc  performed 
in  1998,  the  benefit  payments  based  on  the 
1999,  2000.  and  2001  net  profits  are  all 
attributable  to  the  amount  deferred  in  1998. 
However,  because  the  present  value  of  D's 
future  benefit  is  contingent  on  future  profits, 
the  determination  of  the  amount  deferred 
requires  the  use  of  assumptions  other  than 
interest,  mortality,  and  cost-of-living.  Thus, 
the  amount  defeired  in  1998  will  not  be 
reasonably  ascertainable  within  the  meaning 
of  paragraph  (e)(4)(i)  of  this  section  until 
December  31.  2001  (which  is  the  resolution 
date).  Employer  P  does  not  choose  to  take 
any  amount  into  account  prior  to  the  amount 
deferred  becoming  reasonably  ascertainable. 

(iii)  F'aragraph  (dt(lKii)  of  this  section 
provides  that  a  benefit  attributable  to  an 
amount  deferred  under  a  nonqualified 
deferred  comf)ensation  plan  must  be 
included  as  wages  when  actually  or 
f.dnstnictively  paid  if  it  is  so  paid  before  the 
amount  deferred  has  been  taken  into  account 
as  wages  under  the  special  timing  rule  of 
paragraph  (a)(2Kii)  of  this  section.  Thus,  the 


benefit  payments  in  2000  and  2001(on 
account  of  1999  and  2000  net  profits)  must 
be  included  as  wages  when  paid. 

(iv)  As  of  December  31.  2001,  the  amount 
deferred  under  the  plan  becomes  reasonably 
ascertainable.  This  is  because  the  $90,000 
future  benefit  payment  is  a  knowable 
quantity,  albeit  not  readily  calculable,  and 
the  only  assumption  needed  to  determine  the 
present  value  of  the  future  benefits  is 
interest.  Thus,  the  present  value  of  the 
fjayment  to  be  made  in  2002  is  required  to 
be  taken  into  account  as  of  the  resolution 
date  (December  31,  2001)  under  the  special 
timing  rule  of  paragraph  (a)(2)(ii)  of  this 
section.  Using  an  interest  rate  of  10  percent 
per  year  (which,  solely  for  purposes  of  this 
example,  is  assumed  to  be  reasonable). 
Employer  P  determines  that  the  present  value 
of  the  future  benefits  is  $87,881,  and 
Employer  P  includes  that  amount  in  wages 
for  2001 .  (Note  that  Employer  P  can  choose 
to  use  the  lag  method  of  withholding 
describod  in  paragraph  (f)(3)  of  this  section, 
which  allows  the  resolution  date  amount  to 
bo  taken  into  account  in  the  first  quarter  of 
2002.  provided  that  an  adjustment  fdr  income 
is  made.) 

Example  I J .  (i)  The  facts  are  the  same  as 
in  Example  10,  except  that  Employer  P 
chooses  the  early  inclusion  option  permitted 
by  paragraph  (e)(4)(ii)  of  this  section  to  take 
$1 ,000.000  into  account  on  December  31. 
1998,  before  the  amount  deferred  for  19.98  is 
reasonably  ascertainable. 

(ii)  Pursuant  to  paragraph  (e)(4)(ii)(B)  of 
this  section,  in  applying  the  nonduplication 
rule  of  paragraph  (aj(2)(iii)  of  this  section,  a 
first-in-first -out  rule  applies  in  determining 
the  tjenefits  that  are  attributable  to  amounts 
previously  taken  into  account.  Using  the  10 
percent  interest  rate.  Employer  P  determines 
that  the  $750,000  benefit  payment  on  March 
31,  2000,  and  the  March  31,  2001  benefit 
payment  of  S400.000  are  attributable  to  the 
$1,000,000  previously  taken  into  account 
and.  therefore,  are  not  included  in  wages 
when  p)aid. 

(iii)  Under  paragraph  (ej(4)(ii)  of  this 
section,  if  an  employer  chooses  to  take  an 
amount  into  account  before  the  resolution 
date,  the  amount  taken  into  account  (plus 
income  attributable  to  that  amount)  must  be 
compared  with  the  resolution  date  amount, 
and  any  shortfall  must  be  taken  into  account 
as  an  additional  amount  deferred  as  of  the 
resolution  date.  Pursuant  to  paragraph 
(e)(4)(ii)(B)  of  this  section,  the  benefits  paid 
in  2000  and  2001  that  were  excluded  from 
wages  because  they  were  attributable  to  the 
amount  that  was  taken  into  account  (plus 
income  attributable  to  those  payments)  must 
be  added  to  the  resolution  date  amount  for 
purposes  of  this  computation.  Thus. 
Employer  P  must  compare  the  $1,000,000 
taken  into  account  in  1998  (plus  income 
attributable  to  that  amount)  to  the  sum  of  the 
$87,881  resolution  date  amount  and  the  two 
benefit  payments  ($750,000  and  $400,000) 
excluded  from  wages  (plus  income 
attributable  to  each  of  those  benefit 
payments).  Using  an  interest  rate  of  10 
percent.  Employer  P  determines  that  the 
additional  amount  that  is  required  to  be 
taken  into  account  as  of  December  31 .  2001 
is  $72,653  ($1,331. 000-($87,881  +  $866,132  + 
$429,640)). 


[T)  Withholding — (1)  In  general. 
Unless  an  employer  applies  an 
alternative  method  described  in 
paragraph  (0(2)  or  (f)(3)  of  this  section, 
an  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan  for  any  employee  is  treated,  for 
purposes  of  withholding  and  depositing 
PICA  tax,  as  wages  paid  by  the  employer 
and  received  by  the  employee  at  the 
time  it  is  taken  into  account  in 
accordance  with  paragraph  (e)  of  this 
section.  The  alternative  methods 
described  in  paragraphs  (f)(2)  and  (f)(3) 
of  this  section  may  he  used  for  a 
calendar  year  with  respect  to  an  amount 
deferred  for  an  employee  only  if  the 
amount  deferred  cannot  be  readily 
calcxilated  by  the  last  day  of  the  year. 
An  employer  may,  from  year  to  year,     ' 
change  between  the  alternatives 
described  in  this  paragraph  (f). 

(2)  Estimated  method— [i)  In  general. 
Under  the  alternative  method  provided 
in  this  paragraph  (f)(2),  the  employer 
may  make  a  reasonable  estimate  of  the" 
amount  deferred  that  cannot  be  readily 
calculated  and  take  that  estimated 
amount  into  account  as  wages  paid  by 
the  employer  and  received  by  the 
employee  on  the  last  day  of  the  calendar 
year  (the  "first  year"). 

(ii)  Underestimate  of  the  amount 
deferred.  If  the  employer  underestimates 
the  amount  deferred  (as  determined 
after  calculating  the  actual  amount 
deferred  that  should  have  been  taken 
info  account  by  the  last  day  of  the  first 
year),  the  employer  may.treat  the 
shortfall  as  wages  in  the  first  year  or  in 
the  first  quarter  of  the  next  year  (the 
"second  year").  In  either  case,  the 
shortfall  does  not  include  the  income 
credited  to  the  amount  deferred  after  the 
first  year.  If  the  employer  chooses  to 
treat  the  shortfall  as  wages  in  the  first 
year,  the  employer  musi  reflect  the 
shortfall  on  Form  VV-2  or  Form  W-2c 
for  the  first  year,  and  must  correct  the 
information  on  the  Form  941  for  the  last 
quarter  of  the  first  year.  In  addition,  the 
shortfall  will  not  be  considered  a  late 
deposit  if  it  is  deposited  no  later  than 
the  emp!o>'8r's  first  regular  deposit  date 
after  the  close  of  the  first  quarter  of  the 
second  year. 

(iii)  Overestimate  of  the  amount 
deferred.  If  the  employer  overestimates 
the  amount  deferred  (as  determined 
after  calculating  the  aclual  amount 
deferred  that  should  have  been  taken 
into  account  as  of  the  last  day  of  the 
calendar  year)  and  deposits  more  than 
the  amount  required,  the  employer  may 
claim  a  refund  or  credit  in  accordance 
with  sections  6402  and  6413. 

(3)  Lag  method.  Under  the  alternative 
method  provided  in  this  paragraph 
(f)(3),  the  amount  deferred  that  is 
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descnbed  in  the  last  sentence  of 
paragraph  (0(1)  of  this  section  may  be 
calculated  on  any  date  in  the  first 
quarter  of  the  succeeding  calendar  year 
and  treated  as  wages  paid  by  the 
employer  and  received  by  the  employee 
on  that  date.  For  purposes  of  applying 
paragraph  (c)  of  this  section,  the  amount 
deferred  includes  income  attributable  to 
the  amount  deferred  through  the  date  on 
which  that  amount  is  taken  into  account 
under  this  paragraph  {f)(3). 

(4)  Examples.  This  paragraph  (fl  may 
be  illustrated  by  the  following 
examples: 

Example  J.  (!)  Employer  M  maintains  a 
nonqualified  deferred  compensation  plan 
that  is  an  account  balance  plan.  The  plan 
provides  for  annual  bonuses  based  on  current 
year  profits  to  be  deferred  until  termination 
of  employment.  Employer  M's  profits  for 
1998.  and  thus  the  amount  deferred,  cannot 
be  readily  calculated  until  February  15,  1999. 

(ii)  In  accordance  with  the  alternative 
method  described  in  paragraph  (f)(2)  of  this 
section.  Employer  M  makef  a  reasonable 
estimate  that  the  amount  deferred  that  must 
be  taken  into  account  as  of  December  31 , 
1998  for  Employee  A  is  S20,000.  and 
withholds  and  deposits  PICA  tax  on  that 
amount  as  if  it  were  wages  jjaid  by  Employer 
M  and  received  by  Employee  A  on  that  date. 
Employer  M  subsequently  determines  that 
the  actual  amount  deferred  that  should  have 
been  taken  into  account  on  December  31. 
1998  was  $22,000. 

(iii)  In  accordance  with  the  alternative 
method  described  in  paragraph  (f)(2)(ii)  of 
this  section.  Employer  M  may  treat  the 
additional  S2.000  as  wages  paid  to  and 
received  by  Employee  A  either  in  1998  or  in 
the  first  quarter  of  1999.  If  Employer  M 
chooses  to  treat  the  additional  S2,000  as 
wages  in  1998,  Employer  M  must  pay  the 
PICA  tax  on  the  S2,Oo6  difference  no  later 
than  its  First  regular  deposit  date  occurring 
after  March  31.  1999.  In  addition,  Employer 
M  must  file  a  Porm  W-2c  for  Employee  A 
and  must  correct  the  information  on  Form 
941  for  the  last  quarter  of  1998.  If  Employer 
M  complies  with  these  conditions,  the  PICA 
tax  on  the  S2.000  difference  is  not  considered 
a  late  deposit. 

Example  2.  (i)  The  farts  are  the  same  as  in 
Example  1.  except  that  Employer  M 
subsequently  determiiffes  that  the  actual 
amount  deferred  that  should  have  been  taken 
into  account  on  December  31 .  1998  was 
519,000 

(ii)  Under  paragraph  (f)(2)(iii)  of  this 
section.  Employer  M  may.  in  accordance 
with  sections  6402  and  6413,  claim  a  refund 
or  credit  for  the  overpayment  of  tax  resulting 
from  the  overestimate. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that  Employer  M  does  not 
make  a  reasonable  estimate  of  the  amount 
deferred  that  must  be  taken  into  account  as 
of  December  31 ,  1998.  Instead,  Employer  M 
withholds  and  deposits  PICA  tax  on  the 
amount  deferred  plus  income  on  that  amount 
(determined  under  the  terms  of  the  plan)  as 
if  it  were  wages  paid  by  Employer  M  and 
received  by  Employee  A  on  March  15,  1999 


Ui)  biiil«r  ilie  diternative  method  described 
in  paragraph  (f)(3)  of  this  section,  the  amount 
taken  into  account  on  March  15,  1999 
(including  the  income)  will  be  treated  as 
wages  paid  to  and  received  by  Employee  A 
in  1999. 

(g)  Effective  date  and  transition 
rules— {\)  General  effective  date — (i) 
Effective  date.  Except  as  otherwise 
provided  in  this  paragraph  (g)  or  in 
§  31.3121(v>-2.  this  section  is  effective 
for  amounts  deferred  and  benefits  paid 
on  or  after  January  1,  1997. 

(ii)  Reasonable,  good  faith 
interpretation — (A)  in  general.  In 
determining  FICA  tax  liability  for 
amounts  deferred  and  benefits  paid 
before  the  effective  date  of  this  section, 
an  employer  may  rely  on  a  reasonable, 
good  faith  interpretation  of  section 
3121(v)(2).  taking  info  account  pre- 
existing guidance.  For  example,  an 
employer  will  be  deemed  to  have 
determined  FICA  tax  liability  and 
satisfied  FICA  withholding 
requirements  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  if  that  liability  is 
determined  in  accordance  with 
paragraphs  (a)  through  {e)  of  this 
section,  and  the  withholding  method 
and  timing  comply  with  paragraph  (f)  of 
this  section.  Whether  an  employer  has 
made  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2)  will 
be  determined  based  on  the  relevant 
facts  and  circumstances,  including 
consistency  of  treatment  by  the 
employer. 

(B)  Optional  adjustment  for  open 
years.  If  an  employer  determined  FICA 
tax  liability  for  amounts  deferred  or 
benefits  actually  or  constructively  paid 
in  any  year  before  the  effective  date  of 
this  section  for  which  the  applicable 
period  of  limitation  has  not  expired 
("pre-effective-date  open  years"),  in  a 
manner  that  was  not  in  accordance  with 
this  section,  the  employer  may  adjust  its 
FICA  tax  determination  for  that  year.  In 
this  case,  any  amount  deferred  that 
would  have  been  taken  into  account 
(within  the  meaning  of  paragraph  (d)(1) 
of  this  section)  in  that  year  under  this 
section  must  actually  be  taken  into 
account  as  if  this  section  were  effective 
for  that  year.  Thus,  for  example, 
appropriate  adjustments  for  the  prior 
period  must  be  reflected  on  Form  941. 
Employer's  Quarterly  Federal  Tax 
Return,  and  Form  941c,  Supporting 
Statement  to  Correct  Information,  and 
Form  W-2c  must  be  filed  for  any 
affected  employee  in  order  that  the 
Social  Security  Administration  may 
correctly  post  the  amount  deferred  to 
the  employee's  earnings  record. 
Similarly,  if  an  amount  was  taken  into 
account  under  a  nonaccount  balance 


plan  for  any  pre-effective-date  open 
year,  but  the  amount  deferred  was  not 
reasonably  ascertainable  (within  the 
meaning  of  paragraph  (e)(4)(i)  of  this 
section),  the  employer  may  claim  a 
refund  or  credit  for  any  FICA  tax  paid 
on  that  amount  in  accordance  with 
Internal  Revenue  Code  sections  6402 
and  6413  and.  thereafter,  take  the 
amount  deferred  into  account  when  it 
first  becomes  reasonably  ascertainable. 

(iii)  Plan  must  be  established  or 
adopted.  If  amounts  are  deferred  under 
a  plan  before  the  effective  date  of  this 
section  and  benefits  are  paid  on  or  after 
the  effective  date  of  this  section,  then  in 
no  event  will  an  employer's  treatment  of 
amounts  deferred  under  the  plan  be 
considered  to  be  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  if  the  employer  treats 
these  amounts  as  taken  into  account  as 
wages  for  FICA  purposes  prior  to  the 
establishment  of  the  plan  (within  the 
meaning  of  paragraph  (b)(2)  of  this 
section)  providing  for  the  deferred 
compensation  (or.  if  later,  the  plan 
amendment  providing  for  the  deferred 
compensation).  (If  all  amounts  are 
deferred  and  all  benefits  are  paid  before 
the  effective  date  of  this  section, 
"adoption"  is  substituted  for 
"establishment"  in  the  preceding 
sentence.)  For  example,  awards, 
bonuses,  raises,  incentive  payments, 
and  other  similar  amounts  granted 
under  a  plan  as  compensation  for  past 
services  may  not  be  taken  into  account 
under  section  3121(v)(2)  prior  to  the 
establishment  (or.  if  applicable,  the 
adoption)  of  the  plan. 

(2)  Transition  rule  for  plans  that  are 
not  subject  to  section  3121(v)(2j.  If  a 
plan  is  not  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of  paragraph  (b)(1)  of  this  section,  but. 
for  a  period  prior  to  the  effective  date 
of  this  section  and  pursuant  to  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2){A).  an  amount  under 
the  plan  was  taken  into  account  (within 
the  meaning  of  paragraph  (d)(1)  of  this 
section)  as  an  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan,  then,  pursuant  to  paragraph  (g)(1) 
of  this  section,  the  following  rules  shall 
apply: 

(i)  With  respect  to  benefits  actually  or 
constructively  paid  before  the  effective 
date  of  this  section  that  are  attributable 
to  amounts  previously  taken  into 
account  under  the  plan,  no  additional 
FICA  tax  will  be  owed; 

(ii)  On  or  after  the  effective  date  of 
this  section,  benefits  under  the  plan 
must  be  taken  into  account  as  wages 
when  actually  or  constructively  paid  in 
accordance  with  paragraph  (a)(1)  of  this 
section:  and 
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(iii)  To  the  extent  FICA  tax  was 
actually  paid  on  the  amount  taken  into 
account  prior  to  the  effective  date  of  this 
section,  the  employer  may  claim  a 
refund  or  credit  to  the  extent  permitted 
by  sections  6402  and  6413.  However,  if 
any  benefits  were  actually  or 
constructively  paid  to  an  employee 
under  the  plan  before  the  effective  date 
of  this  section  and  these  payments  were 
not  subject  to  FICA  tax  by  reason  of  the 
employer's  treatment  of  \he  plan  as  a 
nonqualified  deferred  compensation 
plan  and  the  application  of  paragraph 
(g)(2)(i)  of  this  section,  then  the 
employer  may  claim  a  refund  or  credit 
for  pre-effective-date  open  years  only  to 
the  extent  that  the  FICA  tax  paid  on 
amounts  deferred  in  those  years  exceeds 
the  FICA  tax  that  would  have  been    . 
owed  on  the  benefits  actually  or 
constructively  paid  to  the  employee  in 
those  years  if  (notwithstanding 
paragraph  (g)(2)(i)  of  this  section)  those 
benefits  had  been  subject  to  FICA  tax 
when  paid. 

(3)  Transition  rules  for  plans  that  are 
subject  to  section  3121(v)(2) — (i)  Plans 
that  were  treated  as  not  subject  to 
section  3121(v)(2)— closed  years.  If,  for 
a  period  prior  to  the  effective  date  of 
this  section  and  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2).  an  employer  treated 
a  plan  as  if  it  were  not  a  nonqualified 
deferred  compensation  plan  within  the 
meaning  of  section  3121(v)(2),  but  that 
plan  is  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of  paragraph  (b)(1)  of  this  section,  then, 
for  purposes  of  determining  whether 
benefits  actually  or  constructively  paid 
on  or  after  the  effective  date  of  this 
section  were  previously  taken  into 
account  as  wages  for  purposes  of 
applying  the  nonduplication  rule  of 
section  3121(v)(2)(B),  any  amount 
deferred  that  would  have  been  required 
to  have  been  taken  into  account  under 
this  section  in  a  year  for  which  the 
applicable  period  of  limitation  has 
expired  as  of  the  effective  date  of  this 
section  (a  "section  3121(v)  closed  year") 
will  be  treated  as  if  it  had  been  taken 
into  account  within  the  meaning  of 
paragraph  (d)(1)  of  this  section.  For 
purposes  of  this  paragraph  (g)(3)(i),  an 
employer  will  be  considered  to  have 
treated  a  plan  as  if  it  were  not  a 
nonqualified  deferred  compensation 
plan  for  a  period  prior  to  the  effective 
date  of  this  section  only  if  the  employer 
withheld  and  deposited  any  FICA  tax 
due  on  any  benefits  actually  or 
constructively  paid  under  the  plan 
during  that  period.  The  rule  of  this 
paragraph  (g)(3)(i)  does  not  apply  to  any 
amount  deferred  in  a  year  that  is  not  a 


section  3121(v)  closed  year  that  would 
have  been  required  to  have  been  taken 
into  account  under  this  section  (if  this 
section  had  bet^n  in  effect  for  that  year). 
Thus,  such  an  amount  deferred  will  be 
treated  as  having  been  taken  into 
account  for  purposes  of  applying  the 
nonduplication  rule  to  benefits  paid 
after  the  effective  date  of  this  section 
only  if  the  amount  deferred  was  actually 
taken  into  account  within  the  meaning 
of  paragraph  (d)(1)  of  this  section. 

(ii)  Unaervoluation  of  the  amount 
deferred.  If.  for  a  period  prior  to  the 
effective  date  of  this  section,  an 
employer  determined  the  amount 
deferred  for  an  employee  under  a 
nonaccount  balance  plan  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  but 
that  amount  is  less  than  the  amount  that 
would  have  been  considered  the  amount 
deferred  under  paragraph  (c)  of  this 
section,  the  following  rules  shall  apply: 

(A)  No  additional  FICA  tax  will  be 
owed  for  that  period;  and 

(B)  The  difference  between  the 
amount  that  was  taken  into  account  in 
a  section  3121(v)  closed  year  and  the 
amount  that  would  have  been  taken  into 
account  in  that  year  had  the  amount 
deferred  been  determined  under 
paragraph  (c)  of  this  section  is  treated  as 
if  it  had  been  taken  into  account  within 
the  meaning  of  paragraph  (d)(1)  of  this 
section.  In  the  case  of  an  amount 
deferred  (in  a  section  3121(v)  closed 
year)  that  was  not  reasonably 
ascertainable,  the  difference  between 
the  amount  taken  into  account  (if  any) 
and  the  amount  that  would  have  been 
taken  into  account  had  the  employer 
taken  an  amount  into  account  using  a 
method  permitted  in  paragraph  (c)  of 
this  section  and  actuarial  assumptions 
that  matched  the  actual  experience  is 
treated  as  if  it  had  been  taken  into 
account  within  the  meaningof 
paragraph  (d)(1)  of  this  section. 
Accordingly,  with  respect  to  such  an 
amount  deferred,  the  employer  is  not 
required  to  take  any  additional  amount 
into  account  when  the  amount  deferred 
becomes  reasonably  ascertainable,  and 
no  additional  FICA  tax  will  be  owed 
when  the  benefits  attributable  to  the 
amount  deferred  are  actually  or 
constructively  paid.  The  rule  of  this 
paragraph  (g){3)(ii)(B)  does  not  apply  to 
any  amount  deferred  that  would  have 
been  required  to  have  been  taken  into 
account  under  this  section  in  a  pre- 
effective-date  open  year. 

(iii)  Ch'ennclusion  of  the  amount 
deferred.  If  an  amount  deferred  for  an 
employee  under  a  nonaccount  balance 
plan  was  taken  into  account  before  the 
effective  date  of  this  section  in 
accordance  with  a  reasonable,  good  faith 


interpretation  of  section  3121(v)(2),  but, 
under  this  section,  that  amount  would 
have  been  taken  into  account  on  or  after 
the  effective  date  of  this  section,  the 
following  rules  apply: 

(A)  The  detenninadon  of  an  amount 
deferred  for  any  period  beginning  on  or 
after  the  effective  date  of  this  section 
must  be  made  in  accordance  with 
paragraph  (c)  of  this  section,  and  the 
time  when  that  amount  deferred  Is 
required  to  be  taken  into  account  must 
be  determined  in  accordance  with 
paragraph  (e)  of  this  section,  without 
regard  to  any  amount  deferred  that  was 
taken  into  account  for  any  period  before 
the  effective  date  of  this  section;  and 

(B)  The  employer  may  claim  a  refund 
or  credit  for  an  overpayment  of  tax 
caused  by  the  pre-effective-date 
overinclusion  of  wages  to  the  extent 
permitted  by  sections  6402  and  6413. 

(4)  Examples.  This  paragraph  (g)  may 
be  illustrated  by  the  following 
examples: 

Example  1.  (i)  In  1994,  Employer  M 
establishes  a  nonqualified  deferred 
compensation  plan  that  is  a  nonaccount 
balance  plan  for  Employee  A.  All  benefits 
under  the  plan  are  100  percent  vested.  In 
order  to  determine  the  amount  deferred  on 
behalf  of  Employee  A  under  the  plan  for  1994 
and  1995,  Employer  M  must  make 
assumptions  as  to  the  date  on  which 
Employee  A  will  retire  and  the  form  of 
benefit  Employee  A  will  elect,  in  addition  to 
interest,  mortality,  and  cost-of-living 
assumptions.  Based  on  assumptions  made 
with  respect  to  all  of  these  contingencies, 
Employer  M  determines  that  the  amount 
deferred  for  1994  is  $50,000  and  the  amount 
deferred  for  1995  is  $55,000.  No  OASDI  tax 
is  owed  with  respect  to  those  amounts 
deferred.  However,  Employer  M  withholds 
and  deposits  HI  tax  on  those  amounts. 
Because  Employee  B  does  not  retire  before 
the  effective  date  of  this  section.  Employer  R 
will  still  need  to  make  assumptions  for  the 
date  of  retirement  and  the  form  of  benefit 
through  the  effective  date.  Employer  M 
chooses  to  apply  this  section  before  its 
effective  date  to  1994  and  1995. 

(ii)  Under  the  regulations  in  this  section, 
the  amounts  deferred  in  1994  and  1995  are 
not  reasonably  ascertainable  (within  the 
meaning  of  paragraph  (e)(4)(i)  of  this  section) 
before  the  effective  date  of  this  section.  Thus, 
assuming  the  applicable  period  of  limitation 
has  not  expired  for  1994  and  1995,  Employer 
M  may,  in  accordance  with  paragraph 
(g)(1)(ii){B)  of  this  section,  apply  for  a  refund 
or  credit  for  the  HI  tax  paid  on  the  amounts 
deferred  for  1994  and  1995  in  accordance 
with  sections  6402  and  6413  and,  in 
accordance  with  paragraph  (e)(4)  of  this 
section,  take  into  account  the  amounts 
deferred  when  they  t)ecome  reasonably 
ascertainable. 

Example  2.  (i)  Employer  N  adopts  a  plan 
on  January  1. 1994  that  covers  Employee  B. 
who  has  10  years  of  service  as  of  that  date. 
The  plan  provides  that,  in  consideration  of 
Employee  B's  outstanding  services  over  the 
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past  10  years.  Employee  B  will  be  paid  a 
SSOO.OOb  lump  sum  distribution  upon 
termination  of  employment  at  any  time.  On 
January  15, 1996,  Employee  B  terminates 
employment  with  Employer  N.  Employer  N 
determines,  based  on  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  that  the 
plan  is  a  nonqualified  deferred  compensation 
plan  under  that  section.  Employer  N  treats 
the  S500.000  as  having  been  taken  into 
account  as  an  amount  deferred  in  1993  and 
earlier  years. 

(ii)  Under  paragraph  (g)(l)(iii)of  this 
section,  if  all  amounts  are  deferred  and  all 
benefits  are  paid  under  a  plan  before  the 
effective  date  of  this  section,  then  in  no  event 
will  an  employer's  treatment  of  amounts 
deferred  under  the  plan  be  considered  to  be 
in  accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(vM2)  if  the 
employer  treats  these  amounts  as  taken  into 
account  as  wages  for  PICA  purposes  prior  to 
the  adoption  of  the  plan.  Accordingly, 
Employer  N's  treatment  is  not  in  accordance 
with  a  reasonable,  good  faith  interpretation  of 
section  3121(v)(2)  because  Employer  N 
treated  amounts  as  taken  into  account  in 
years  before  the  adoption  of  the  plan. 

Examde  3.{'\]  Employer  O  adopts  a  bonus 
plan  on  December  1. 1993  that  becomes 
eHective  and  legally  binding  on  January  1, 

1994.  Under  the  plan,  which  is  not  set  forth 
in  writing,  a  specified  bonus  amount  (which 
is  100  percent  vested)  is  credited  to 
Employee  C's  account  each  December  31.  A 
reasonable  rate  of  interest  on  Employee  C's 
account  balance  is  credited  quarterly. 
Employee  C's  account  balance  will  begin  to 
be  paid  in  equal  annual  installments  over  ten 
years  beginning  on  January  1 . 1 999. 
Employer  O  determines,  based  on  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2],  that  the  bonus  plan  is  a 
nonqualified  deferred  compensation  plan 
under  that  section  and,  therefore,  treats  the 
amounts  credited  on  December  31. 1994. 

1995,  and  1996  as  amounts  deferred.and 
takes  those  amounts  deferred  into  account  as 
wages  for  PICA  purposes  as  of  those  dates. 
The  bonus  plan  is  set  forth  in  writing  on 
February  1. 1997,  which  for  purposes  of  this 
example  is  assumed  to  be  prior  to  the  date 
that  is  six  months  after  the  publication  of  the 
final  regulations,  and,  thus,  is  treated  as 
established  as  of  January  1, 1994. 

(ii)  Under  paragraph  (g)(l)(iii)  of  this 
section,  if  all  amounts  are  deferred  and  all 
benefits  are  paid  under  a  plan  before  the 
effective  date  of  this  section,  then  in  no  event 
will  an  employer's  treatment  of  amounts 
deferred  under  the  plan  be  considered  to  be 
in  accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2)  if  the 
employer  treats  these  amounts  as  taken  into 
account  as  wages  for  PICA  purposes  prior  to 
the  establishment  of  the  plan  (within  the 
meaning  of  paragraph  (b)(2)  of  this  section. 
Because  the  bonus  plan  is  treated  as 
established  on  January  1. 1994  (pursuant  to 
the  transition  rule  provided  in  paragraph 
(b)(2)(iii)  of  this  section),  the  amounts 
deferred  are  not  treated  as  having  been  taken 
into  account  prior  to  the  establishment  of  the 
plan,  even  though  the  plan  was  not  set  forth 
in  writing  until  Pebruary  1. 1997. 

Example  4.  (i)  In  1985.  Employer  P 
establishes  a  comp)ensation  arrangement  for 


Employee  D  that  provides  annual  payments 
over  a  number  of  years  after  termination  of 
employment.  Prior  to  the  effective  date  of 
this  section,  and  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2),  Employer  P  treats  the 
arrangement  as  a  nonqualified  deferred 
compensation  plan  under  section  3121(v)(2). 
Each  year,  consistent  with  this  treatment. 
Employer  P  determines  the  amount  deferred 
that  must  be  taken  into  account  as  PICA 
wages  for  the  year.  Employer  P  also 
determines  that  Employee  D's  total  wages 
(without  regard  to  the  amount  deferred)  for 
each  year  from  1985  through  1993  exceed  the 
applicable  wage  base  for  each  of  those  years 
and,  consequently,  there  is  no  PICA  tax 
liability  with  respect  to  the  amounts  deferred 
for  those  years.  In  1994,  Employee  D's  total 
wages  (without  regard  to  the  amount 
deferred)  exceed  the  OASDI  wage  base. 
However,  because  there  is  no  limit  on  the  HI 
wage  base,  the  amount  deferred  for  1994 
results  in  additional  HI  tax  liability  of  $290. 
which  is  timely  paid  by  Employer  P. 

(ii)  Employee  D  terminates  employment 
with  Employer  P  in  1995  and  receives  a  plan 
payment  of  550,000.  In  that  year.  Employee 
D  also  receives  wages  of  S60.000  &om 
Employer  P.  In  accordance  with  its  treatment 
of  the  plan  as  a  nonqualified  deferred 
compensation  plan  under  section  3121(v)(2), 
Employer  P  does  not  treat  the  payment  in 
1995  as  wagtJS  for  PICA  purposes  in  that  year. 
Although  Employer  P  made  a  reasonable, 
good  faith  determination  that  the  plan  is  a 
nonqualified  deferred  compensation  plan 
under  section  3121(v)(2),  the  plan  is  not  a 
nonqualified  deferred  compensation  plan 
within  the  meaning  of  paragraph  (b)(l}  of  this 
section.  Both  1994  and  1995  are  pre- 
effective-date  open  years. 

(iii)  Because  amounts  under  a  plan  were 
taken  into  account  (within  the  meaning  of 
paragraph  (d)(1)  of  this  section)  as  amounts 
deferred  under  a  nonqualified  deferred 
compensation  plan  pursuant  to  a  reasonable, 
good  faith  interpretation  of  section 
3121(v)(2)(A),  but  that  plan  is  not  a 
nonqualified  deferred  compensation  plan 
within  the  meaning  of  paragraph  (b)(1)  of  this 
section,  the  transition  rule  provided  in 
paragraph  (g)(2)  of  this  section  applies.  Thus, 
no  additional  PICA  tax  will  be  owed  on 
benefits  paid  in  1995.  However,  on  or  after 
the  effective  date  of  this  section,  benefits 
under  the  plan  must  be  taken  into  account  as 
wages  when  actually  or  constructively  p>aid 
in  accordance  with  the  general  timing  rule  of 
paragraph  (a)(1)  of  this  section. 

(iv)  Because  S290  of  HI  tax  was  paid  on  the 
amount  deferred  in  1994.  Employer  P  is 
entitled  to  a  refund  or  credit  for  that 
amount — but  only  to  the  extent  that  $290 
exceeds  the  PICA  tax  that  would  have  been 
owed  on  the  $50,000  annual  payment  in  1995 
if  those  benefits  had  been  subject  to  PICA  tax 
when  paid  (i.e..  if  the  regulation  had  been 
effective  for  those  years).  In  1995,  Employee 
D  had  other  wages  of  $60,000.  Thus,  only 
SI, 200  (the  $61,200  OASDI  wage  base,  less 
the  $60,000  of  other  wages)  of  the  550,000 
payment  would  have  been  subject  to  OASDI; 
the  full  $50,000  would  have  been  subject  to 
HI.  This  would  have  resulted  in  $148.80  of 
OASDI  tax  ($1,200  X  12.4  percent)  and  51,450 


of  HI  tax  ($50,000  x  2.9  percent).  Employer 
P  is  not  entitled  to  a  refund  or  credit  under 
the  transition  rule  of  paragraph  (g)(2)  because 
the  5290  of  HI  tax  paid  in  1994  is  less  than 
the  total  51.598.80  of  PICA  tax  liability  that 
would  have  resulted  if  this  section  had 
applied  for  1995. 

Example  5.  (i)  In  1985,  Employer  Q 
establishes  a  compensation  arrangement  for 
Employee  E  that  is  a  nonqualified  deferred 
compiensation  plan  within  the  meaning  of 
paragraph  (b)(1)  of  this  section.  However, 
prior  to  the  effective  date  of  this  section. 
Employer  Q  determines,  based  on  a 
reasonable,  good  faith  interpretation  of 
section  3121(v)(2),  that  the  arrangement  is 
not  a  nonqualified  defened  compensation 
plan  within  the  meaning  of  that  section. 
Thus,  when  payments  under  the  arrangement 
begin  in  1995,  Employer  Q  withholds  and 
deposits  PICA  tax  on  the  amounts  paid  to 
Employee  E.  Payments  under  the 
arrahgement  continue  after  the  effective  date 
of  this  section.  Employer  Q  does  not  choose 
(under  paragraph  (g)(l)(ii)(B)  of  this  section) 
to  adjust  its  PICA  tax  determination  for  pre- 
effective-date  Of>en  years  by  treating  this 
section  as  in  effect  for  all  amounts  deferred 
and  benefits  actually  or  constructively  paid 
for  those  years. 

(ii)  Under  paragraph  (g)(3)(i)  of  this 
section,  for  purp)oses  of  determining  whether 
benefits  actually  or  constructively  paid  on  or 
after  the  effective  date  of  this  section  were 
previously  taken  into  account  for  purposes  of 
'applying  the  nonduplication  rule  of  section 
3121(v)(2)(B),  any  amount  that  would  have 
been  required  to  have  been  taken  into 
account  in  a  section  3121(v)  closed  year  will 
be  treated  as  if  it  had  been  taken  into  account 
within  the  meaning  of  piaragraph  (d)(1)  of  this 
section.  Under  the  nonduplication  rule, 
benefits  attributable  to  an  amount  that  has 
been  so  taken  into  account  is  not  treated  as 
wages  for  PICA  purposes  at  any  later  time 
(such  as  upon  payment). 

(iii)  Because  Employer  Q  does  not  adjust 
its  PICA  tax  determination  for  pre-effective- 
date  open  years  by  treating  this  section  as  in 
effect  for  all  amounts  deferred  for  those 
years,  any  benefits  attributable  to  those 
amounts  will  be  included  in  wages  when 
actually  or  constructively  paid  in  accordance 
with  the  general  timing  rule  of  paragraph 
(a)(1)  of  this  section. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5.  except  that  Employer  Q  chooses 
(in  accordance  with  paragraph  (g)(l)(ii)(B)  of 
this  section)  to  adjust  its  PICA  tax 
determination  for  all  pre-effective-date  open 
years  by  treating  this  section  as  in  effect  for 
all  amounts  deferred  for  those  years. 

(ii)  In  accordance  with  the  nonduplication 
rule  of  paragraph  (a)(2)(iii)  of  this  section, 
any  benefits  attributable  to  the  amounts 
deferred  that  were  taken  into  account  for  pre- 
effective-date  open  years  in  accordance  with 
paragraph  (d)(1)  of  this  section  will  not  be 
included  as  wages  when  actually  or 
constructively  paid. 

Example  7.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Employer  Q  does  not 
withhold  and  deposit  the  PICA  tax  due  on 
benefits  actually  or  constructively  paid  prior 
to  the  effective  date  of  this  section. 

(ii)  Because  Employer  Qdid  not  withhold 
and  dep>osit  the  PICA  tax  due  on  benefits 
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actually  or  constructively  paid  during  that 
period,  the  transition  rule  provided  in 
paragraph  (g)(3)(i)  of  this  section  does  not 
apply.  Therefore,  any  amount  that  would 
have  been  required  to  have  been  taken  into 
account  under  this  section  in  a  pre-effective- 
date  closed  year  is  not  treated  as  if  it  had 
been  so  taken  into  account,  and  benefits 
attributable  to  any  such  amount  are  treated 
as  PICA  wages  when  actually  or 
constructively  paid  in  accordance  with  the 
general  timing  rule  of  paragraph  (a)(1)  of  this 
section. 

Example  8.  (i)  In  1993,  Employer  R 
establishes  a  nonqualified  deferred 
compensation  plan  for  Employee  F.  In 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  3121(v)(2),  Employer 
R  determines  that,  for  1993,  there  is  an 
amount  deferred  of  52.5  million  that  must  be 
taken  into  account  as  wages  for  PICA 
purj)oses.  However,  because  Employee  F  has 
other  wages  in  1993  that  exceed  the 
applicable  OASDI  and  HI  wage  bases  for  that 
year,  no  additional  PICA  tax  is  actually  owed 
as  a  result  of  that  amount  deferred  being 
taken  into  account  for  1993.  Under  this 
section,  52  million  of  the  amount  taken  into 
account  in  1993  would  have  been  taken  into 
account  for  years  beginning  on  or  after  the 
effective  date  of  this  section  because 
Employee  F  did  not  have  a  legally  binding 
right  to  that  amount  until  after  that  date. 

(ii)  In  accordance  with  paragraph 
(g)(3)(iii){A)  of  tliis  section,  the  determination 
of  the  amount  deferred  under  the  plan  for 
any  period  beginning  on  or  after  the  effective 
date  of  this  section  must  be  made  in 
accordance  with  paragraph  (c)  of  this  section, 
and  the  time  when  that  amount  deferred  is 
required  to  be  taken  into  account  must  be 
determined  in  accordance  with  paragraph  (e) 
of  this  section.  In  addition,  these 
determinations  must  be  made  without  regard 
to  any  amount  deferred  that  was  taken  into 
account  for  any  period  before  the  effective 
date  of  this-section.  Thus,  the  $2  million  that, 
under  this  section,  would  have  been  taken 
into  account  for  years  beginning  on  or  after 
the  effective  date  of  this  section  must  be 
taken  into  account  under  this  section  for 
those  years.  Because  no  PICA  tax  was 
actually  paid  on  that  $2  million  in  1993,  no 
overpayment  of  tax  was  caused  by  the 
overinclusion  of  wages  in  1993  and,  thus, 
Employer  R  is  not  entitled  to  a  refund  or 
credit.  i 
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§31.3121(v)(2)-2    Effective  dates  and 
transition  rules. 

(a)  General  effective  date.  Except  as 
otherwise  provided  in  paragraphs  (b) 
through  (e)  of  this  section,  section 
3121(v)(2)  and  the  amendments  made  to 
section  3121(a)(2),  (3).  and  (13)  by  the 
Social  Security  Amendments  of  1983 
(Pub.  L.  98-21,  97  Stat.  65  (1983)),  as 
amended  by  section  2662{fl(2)  of  the 
Deficit  Reduction  Act  of  1984  (Pub.  L. 
98-369,  98  Stat.  494  (1984)),  apply  to 
amounts  deferred  and  benefits  paid  after 
December  31, 1983. 

(b)  Definitions.  For  purposes  of 
§"5l.3121(vJ(2)-l  and  paragraphs  (a) 


through  (e)  of  this  section,  the  following 
definitions  apply; 

FICA.  FICA  means  the  Federal 
Insurance  Contributions  Act  (26  U.S.C 
3101  pf  sea.]. 

457(a)  plan.  A  457(a)  plan  means  an 
eligible  deferred  compensation  plan  of  a 
State  or  local  government  or  of  a  tax- 
exempt  organization  to  which  section 
457(a)  of  the  Internal  Revenue  Code 
applies. 

Gap  agreement.  Gap  agreement  means 
an  agreement  adopted  after  March  24, 
1983,  and  on  or  before  December  31, 
1983. 

March  24.  1983  agreement.  March  24, 
1983  agreement  means  an  agreement  in 
existence  on  March  24,  1983  between  an 
individual  and  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of§31.3121{v)-l(b).  For  this  purpose 
only,  any  plan  (or  agreement)  to  make 
payments  that  qualify-  for  one  of  the 
retirement  payment  exclusions  is 
treated  as  a  nonqualified  deferred 
compen.sation  plan,  regardless  of 
whether  the  plan  (or  agreement)  is 
treated  as  a  nonqualified  deferred 
compensation  plan  within  the  meaning 
of  §31.3121(v)-l(b).  For  example, 
§31.3121(v)-l(b)(4)(v)  provides  that 
certain  benefits  established  in 
connection  with  impending  termination 
do  not  result  from  the  deferral  of 
compen.sation  and  thus  are  not 
considered  deferred  under  a 
nonqualified  deferred  compensation 
plan.  However,  a  plan  that  provides 
such  benefits  and  that  was  in  existence 
on  March  24,  1983  is  treated  as  a 
nonqualified  deferred  compensation 
plan  for  purposes  of  this  paragraph  (b) 
to  the  extent  it  provides  benefits  that 
would  have  satisfied  one  of  the 
retirement  payment  exclusions  had  the 
benefits  been  paid  on  April  19,  1983. 

Post-amendment.  Post-amendment 
means  after  December  31,  1983. 

Pre-amendment.  Pre-amendment 
means  on  or  before  December  31,  1983. 

Retirement  payment  exclusions. 
Retirement  payment  exclusions  are  the 
exclusions  from  wages  (for  FICA  tax 
purposes)  for  retirement  payments 
under  sections  3121(a)(2)(A),  {a)(3),  and 
(a)(13)(A)(iii),  as  in  effect  on  April  19, 
1983. 

Transition  benefits.  Transition 
benefits  are  post-amendment  payments 
attributable  to  pre-amendment  services. 

(c)  Transition  niles — (1)  In  general. 
The  general  effective  date  described  in 
paragraph  (a)  of  this  section  applies  to 
post-amendment  payments  attributable 
solely  to  post-amendment  services, 
whether  or  not  paid  under  a  March  24, 
1983  agreement  or  a  gap  agreement. 
Thus,  section  3121(v)(2)  applies,  and 
the  retirement  payment  exclusions  do 


not  apply,  to  these  benefits.  Special 
effective  dates  apply  to  transition 
benefits  under  a  March  24, 1983 
agreement  and  transition  benefits  under 
a  gap  agreement.  These  special  effective 
dates  are  set  forth  in  paragraphs  (c)(2) 
and  (c)(3)  of  this  section,  respectively. 

(2)  Transition  benefits  under  a  March 
24,  1983  agreement.  Transition  benefits 
under  a  March  24, 1983  agreement 
(except  for  those  under  a  457(a)  plan) 
are  not  subject  to  the  special  timing  rule 
of  section  3121(v)(2)  and  remain  subject 
to  section  3121(a)  as  in  effect  on  April 
19. 1983.  Thus,  transition  benefits  under 
a  March  24, 1983  agreement  (except  for 
those  under  a  457(a)  plan)  are  excluded 
from  wages  (for  FICA  tax  purposes)  only 
if  they  qualify  for  any  of  the  retirement 
payment  exclusions  (or  any  other 
exclusion  provided  under  section 
3121(a)  as  in  effect  on  April  19, 1983). 

(3)  Transition  benefits  under  a  gap 
agreement.  The  payor  of  transition 
benefits  under  a  gap  agreement  must 
choose  to  either — 

(i)  Take  the  transition  benefits  into 
account  as  wages  when  paid;  or 

(ii)  Take  the  amount  (feferred  (within 
the  meaning  of  §  31.3121(v)-l(c))  with 
respect  to  the  transition  benefits  into 
account  as  wages  under  section 
3121(v)(2)  (as  if  section  3121(v)(2)  had 
apolied  before  its  general  effective  date). 

(d)  Determining  transition  benefit 
portion.  For  purposes  of  determining 
the  portion  of  total  benefits  under  a 
nonqualified  deferred  compensation 
plan  that  represents  transition  benefits, 
if,  under  the  terms  of  the  plan,  benefits 
are  not  attributed  to  specific  years  of 
service,  the  employer  may  use  any 
reasonable  method.  For  example,  if  a 
plan  provides  that  the  employee  will 
receive  benefits  equal  to  two  percent  of 
high  three-year  average  compensation 
muhiplied  by  years  of  service,  and  the 
employee  retires  after  25  years  of 
service,  nine  of  which  are  before  1984, 
the  employer  may  determine  that  9/25 
of  the  total  benefits  to  be  received 
beginning  in  2000  are  transition  benefits 
attributable  to  services  performed  before 
1984. 

(e)  Order  of  payment.  If  an  employer 
determines,  in  accordance  with 
paragraph  (d)  of  this  section,  that  a 
portion  of  the  total  benefits  under  a 
nonqualified  deferred  compensation 
plan  constitutes  transition  benefits, 
then,  for  purposes  of  determining  the 
portion  of  each  benefit  payment  that 
constitutes  transition  benefits — 

(1)  For  a  payment  made  before  the 
effective  date  of  this  section,  the 
employer  may  use  any  reasonable 
allocation  method  to  determine  the 
portion  of  a  payment  that  consists  of 
transition  benefits,  provided  that  the 
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allocation  method  is  consistent  with  the 
terms  of  the  plan;  and 

(2)  For  a  payment  made  on  or  after  the 
effective  date  of  this  section,  the 
employer  must  treat  each  payment  as 
consisting  of  transition  benefits  in  the 
same  proportion  as  the  transition 
benefits  that  have  not  been  paid  (as  of 
the  effective  date  of  this  section)  bear  to 
total  benefits  that  have  not  been  paid  (as 
of  the  effective  date  of  this  section), 
unless  such  allocation  is  inconsistent 
with  the  terms  of  the  plan. 
Margaret  Milner  Richrdson, 
Commissioner  of  Internal  Revenue. 
(PR  Doc.  96-715  Filed  1-19-96;  12:52  pm| 
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26  CFR  Part  31 
[EE-S5-9S1 

RIN  1545-AT99 

FUTA  Taxation  of  Amounts  Under 
Employee  Benefit  Plans 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  under  section 
3306(r)(2)  of  the  Internal  Revenue  Code, 
relating  to  when  amounts  deferred 
under  or  paid  from  certain  nonqualified 
deferred  compensation  plans  are  taken 
into  account  as  "wages"  for  purposes  of 
the  employment  taxes  imposed  by  the 
Federal  Unemployment  Tax  Act 
(FUTA).  The  regulations  provide 
guidance  to  taxpayers  who  must  comply 
with  section  3306(r)(2),  which  was 
added  to  the  Code  by  section  324  of  the 
Social  Security  Amendments  of  1983. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  24.  1996. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (EE-55-95).  room 
5228.  Internal  Revenue  Service,  P.O. 
Box  7604,  Ben  FrankHn  Station. 
Washington.  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to  CC:DOM:C0RP:R  (EE-55- 
95).  Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Pardys,  (202)  622-4606  (not  a 
loll-free  number),  concerning  the 
regulations,  and  Michael  Slaughter, 
(202)  622-7190  (not  a  toll-free  number), 
concerning  submissions. 


SUPPLEMENTARY  INFORMATION: 

Background  ^ 

This  document  contains  proposed 
cunendments  to  the  Employment  Tax 
Regulations  (26  CFR  part  31)  under 
section  3306(r)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  "Code") 
relating  to  the  employment  tax 
treatment  of  amounts  deferred  under  or 
paid  from  certain  nonqualified 
compensation  plans.  These  amendments 
are  proposed  to  reflect  the  statutory 
changes  made  by  section  324  of  the 
Social  Security  Amendments  of  1983 
(the  "1983  Amendments"),  which 
added  section  3306(r)(2)  to  the  Code, 
and  section  2662(f)(2)  of  the  Deficit 
Reduction  Act  of  1984  (DEFRA),  which 
amended  section  324  of  the  1983 
Amendments. 

Explanation  of  Provisions 

These  proposed  regulations  provide 
guidance  under  section  3306(r)(2)  of  the 
Internal  Revenue  Code,  relating  to  when 
amounts  deferred  under  or  paid  from 
certain  nonqualified  deferred 
compensation  plans  are  taken  into 
account  as  wages  for  FUTA  purposes. 
These  rules  are  substantially  similar  to 
the  rules  applicable  to  the  FICA  (Federal 
Insurance  Contributions  Act)  tax 
treatment  of  such  amounts  deferred 
under  section  3121(v)(2)  of  the  Internal 
Revenue  Code.  Thus,  these  regulations 
cross-reference  the  proposed  regulations 
under  section  3121(v)(2). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
asses.sment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 


scheduled  if  requested  in  writing  by  an\ 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  N.  Pardys,  Office  of 
the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  31  is 
proposed  to  be  amended  as  follows 

PART  31— EMPLOYMENT  TAXES  A  N  : 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Paragraph  1.  The  authority  citation 
for  part  31  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   *  * 

Par.  2.  Section  31.3306(r)(2)-l  is 
added  to  read  as  follows: 

§  31.3306(r)(2)-1     Treatment  of  amounts 
deferred  under  certain  nonqualified 
deferred  compensation  plans. 

(a)  In  general.  Section  3306(r)(2) 
provides  a  special  timing  rule  for  the  tax 
imposed  by  section  3301  with  respect  to 
any  amount  deferred  under  a 
nonqualified  deferred  compensation 
plan.  Section  31.3121(v)(2)-l  '  contains 
rules  relating  to  when  amounts  deferred 
under  certain  nonqualified  deferred 
compensation  plans  are  wages  for 
purposes  of  sections  3121(v)(2),  3101, 
and  3111.  Those  rules  also  apply  to  the 
special  timing  rule  of  section  3306(r)(2). 
For  purposes  of  applying  those  rules  to 
section  3306(r)(2)  and  this  paragraph  (a), 
references  in  those  rules  to  the  Federal 
Insurance  Contributions  Act  are 
considered  references  to  the  Federal 
Unemployment  Tax  Act  (26  U.S.C.  3301 
et  seq.],  references  to  FICA  are 
considered  references  to  FUTA, 
references  to  section  3101  or  3111  are 
considered  references  to  section  3301, 
references  to  section  3121(v)(2)  are 
considered  references  to  section 


■  Thi.«  section  appears  as  a  notice  of  proposed 
rulemaking  published  elsewhere  in  this  issue  of  the 
Federal  Register. 
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3306(r)(2),  references  to  section  3121laJ, 
3121(a)(5).  and  3121(a)(13)  are 
considered  references  to  sections 
3306(b),  3306(b)(5),  and  3306(b){10), 
respectively,  and  references  to 
§  31.3121(a)-2(a)  are  considered 
references  to  §  31.3301-4. 

(b)  Effective  dates  and  transition 
rules.  Except  as  otherwise  provided, 
section  3306(r)(2)  applies  to 
remuneration  paid  after  December  31, 
1984.  Section  31.3121(v)(2)-2  2  contains 
effective  date  rules  for  certain 
remuneration  paid  after  December  31, 
1983,  for  purposes  of  section  3121(v)(2). 
Those  rules  also  apply  to  section 
3306{r)(2).  For  purposes  of  applying 
those  rules  to  section  3306(r)(2)  and  this 
paragraph  (b),  references  to  section 
3121  (v)(2)  are  considered  references  to 
section  3306(r)(2).  and  references  to 
section  3121(a)(2).  3121(a)(3),  or 
3121(a)(13)  are  considered  references  to 
section  3306(b)(2),  3306(b)(3),  or 
3306(b)(10),  respectively.  In  addition, 
references  to  section  324(d)(1)  of  the 
Social  Security  Amendments  of  1983 
are  considered  references  to  section 
324(d)(2)  of  the  Social  Security 
Amendments  of  1983,  and  references  to 
§  31.3121(v)(2)-l  are  considered 
references  to  paragraph  (a)  of  this 
section.  In  addition,  the  rules  of 
§  31.3121(v)(2)-2  shall  apply  to  this 
paragraph  by — 

(1)  References  to  "December  31, 
1983"  are  considered  references  to 
"December  31,  1984"; 

(2)  References  to  "before  1984"  are 
considered  references  to  "before  1985"; 

(3)  References  to  "Federal  Insurance 
Contributions  Act"  are  considered 
references  to  "Federal  Unemployment 
Tax  Act";  and 

(4)  References  to  "FICA"  are 
considered  references  to  "FUTA". 
Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

|FR  Doc.  96-716  Filed  1-19-96;  12:52  pm] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  LABOR 

Mine  Safety  ana  neaitn  Administration 

30CFS  pir  Ao 

Training  Policy  Review 

AGENCY:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  considering 


■'This  section  appears  as  a  notice  of  proposed 
rulemaking  published  elsewhere  in  this  issue  of  the 
Federal  Register. 


revising  and  clarifying,  as  needed, 
policy  relating  to  the  training  and 
retraining  of  miners.  The  policy 
interprets  the  existing  training 
regulations  pertaining  to  coal  and  metal 
and  nonmetal  mines.  The  purpose  of 
this  review  is  to  improve  existing  policy 
and  reduce  administrative  procedures. 
MSHA  is  requesting  pubhc  input  before 
proceeding. 
DATES:  Submit  all  comments  by  March 

ADDRESSES:  Send  written  comments  to 
Frank  R.  Schwamberger,  Acting 
Director,  Educational  Policy  and 
Development,  MSHA,  4015  Wilson 
Boulevard,  Room  531,  Arlington,  VA 
22203-1984.  Commenters  are 
encouraged  to  submit  comments  on  a 
computer  disk  along  with  a  hard  copy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  MacLeod  or  Joseph  M. 
Hoffman,  Division  of  Policy  and 
Program  Coordination,  Directorate  of 
Educational  Policy  and  Development, 
703-2:^5-1400 

SUPPLEMENTARY  INFORMATION: 

1    l)ai  kground 

MSHA's  regulations  addressing  the 
training  and  retraining  of  miners  are 
contained  in  Title  30  of  the  Code  of 
Federal  Regulations  (30  CFR)  part  48. 
Over  the  past  2  years,  MSHA  has  held 
a  series  of  meetings  with  various 
segments  of  the  mining  community 
(states,  academia,  management,  labor, 
and  associations)  to  discuss  the  impact 
of  MSHA's  training  regulations  on  the 
mining  community. 

During  these  meetings,  participants 
made  numerous  suggestions  for 
improving  miner  training,  expanding 
and  improving  communication  between 
MSHA  and  the  mining  industry,  and 
exchanging  information  about  safety 
and  health  issues.  In  these  open  forums, 
participants  also  suggested  ways  MSHA 
and  the  mining  community  could  work 
together  to  improve  the  quality  of 
training.  MSHA  has  already 
implemented,  or  begun  working  on, 
several  non-regulatory,  non-policy 
related  projects.  For  example,  the 
Agency  has  updated  the  database  that 
contains  MSHA-approved  instructors  so 
that  the  records  will  reflect  the  existing 
active  instructors.  This  updated 
database  will  make  it  easier  for  MSHA 
to  send  information  on  training-related 
subjects  to  instructors  who  are  actively 
conducting  health  and  safety  training. 

During  these  meetings,  the  Agency 
also  received  suggestions  about  revising* 
MSHA's  current  training  policy.  To 
respond  further  to  these  comments. 
MSHA  is  now  soliciting  comments  from 
the  public  on  training  poHcy  in  the 


following  general  areas:  (a) 
administrative  reporting  requirements; 
(b)  flexibility  in  course  content  and  time 
for  each  subject;  (c)  crediting  like  work 
experience  for  training  purposes;  (d) 
independent  contractor  training;  (e) 
completing  and  signing  training 
certificates  (Form  5000-23);  and  (f) 
other  items  of  interest. 

n.  Discussion  -> 

A.  Administrative  Reporting 
Requirements 

Under  30  CFR  48.3  and  48.23.  the 
mine  operator  is  required  to  submit  to 
the  district  manager  specific  items  of 
information  as  part  of  a  training  plan. 
This  includes  the  list  of  MSHA- 
approved  instructors  with  whom  the 
operator  proposes  to  make  arrangements 
to  teach  the  courses  and  the  courses 
each  instructor  is  qualified  to  teach. 
Whenever  this  list  changes,  the  operator 
goes  through  the  process  of  revising  and 
submitting  the  revisions  to  MSHA. 

Other  items  required  in  a  training 
plan  include:  location  where  training 
will  be  given,  description  of  the 
teaching  methods,  predicted  time  or 
periods  of  time  when  regularly 
scheduled  refresher  training  will  be 
given,  list  of  task  assignments,  and  titles 
of  per*)nnel  conducting  the  training. 
While  recognizing  the  importance  of 
notification  of  plan  revisions  to  miners 
and  their  representatives,  the  Agency  is 
considering  a  policy  interpretation  in 
which  operators  may  not  have  to  notify 
MSHA  of  certain  revisions  in  order  to 
retain  plan  approval.  Also,  MSHA  is 
considering  the  possibility  of  allowing 
operators  to  submit  plan  changes 
electronically. 

B.  Flexibility  in  Course  Content  and 
Time  for  Each  Subject 

MSHA  is  considering  ways  to  increase 
flexibility  within  the  present  regulatory 
language.  For  example,  a  mine  operator 
is  required  to  submit  to  the  district 
manager  the  titles  of  courses  to  be 
taught,  the  total  number  of  instruction 
hours  for  each  course,  and  the  predicted 
time  and  length  of  each  session  of 
training.  MSHA  is  considering  revising 
the  training  policy  to  allow  mine 
operators  to  specify  a  range  of  times  for 
each  course  (such  as  30  minutes  to  1 
hour  for  electrical  hazards)  which  could 
vary  based  on  the  needs  at  a  particular 
mine.  Although  there  currently  is 
flexibility  in  the  regulations  and  policy, 
based  on  input  received  at  recent 
meetings  with  the  mining  community, 
MSHA  believes  that  this  flexibility  is 
not  widely  understood. 
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C.  Crediting  Like  Work  Experience  for 
Training  Purposes 

Currently  shaft  and  slope  and 
construction  workers  are  not  required  to 
take  part  48  training  in  most  instances. 
Following  current  policy,  if  a  worker 
performs  shaft  and  slope  work  for  12 
months  or  more  within  36  months  and 
is  then  contracted  to  perform  extraction 
and  production  work,  the  worker  would 
not  receive  credit  toward  estabUshing 
experienced  miner  status  for  time 
already  worked.  MSHA  is  reviewing  the 
possibility  of  allowing  these  workers  to 
receive  credit  toward  establishing  the  12 
months  of  mining  experience  required 
to  maintain  experienced  miner  status. 

Another  issue  MSHA  is  considering  is 
experienced  miner  credit  for  like  work 
experience  for  a  person  from  a  non- 
mining  environment.  This  would  allow 
such  a  person  working  on  mine  property 
to  be  considered  experienced  for 
training  purposes.  A  related  issue  is 
how  the  operator  would  document  the 
existence  of  like  work  experience. 

D.  Independent  Contractor  Training 

Current  policy  allows  independent 
contractors  to  have  their  own  training 
plan  or  use  tha  mine  operator's  plan. 
Contractors  can  also  conduct  their  own 
training,  be  trained  by  the  operator,  or 
use  approved  cooperative  or  state 
programs.  MSHA  is  considering 
different  language  to  make  it  easier  for 
independent  contractors  and  operators 
to  determine  what  type  of  training  (new 
miner,  newly-employed  experienced 
miner,  or  hazard)  is  required  for 
independent  contractors. 

E.  Completing  and  Signing  Training 
Certificates  (Form  5000-23) 

MSHA  is  considering  clarifying  the 
legal  responsibility  of  the  person 
certifying  that  training  is  completed  and 
who  may  sign  the  form  and  when. 
MSHA  is  also  interested  in  comments 
on  how  computerized  versions  of  Form 
5000-23  can  best  be  utilized  within  the 
existing  regulatory  framework. 

III.  Request  for  Comments 

This  notice  covers  the  main  points 
raised  at  the  various  public  meetings. 
During  the  comment  period,  anyone 
may  submit  comments  or  suggestions 
related  to  any  aspect  of  part  48  policy. 

Dated:  lanuary  16.  1996. 
J.  Davitt  McAteer. 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

(FR  Doc.  96-1079  Filed  1-24-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL-5402-0} 

Open  Meeting  of  the  Negotiated 
Rulemaking  Advisory  Committee  for 
Small  Nonroad  Engine  Regulations 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  committee  meeting — 
negotiated  rulemaking  on  small  nonroad 
engine  regulations. 

SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  the  Phase  II  rule 
to  reduce  air  emissions  from  small 
nonroad  engines.  Small  nonroad 
engines  are  engines  which  are  spark 
ignited  gasoline  engines  less  than  25 
horsepower,  including  lawn  mower, 
chain  saw,  and  weed  wacker  engines. 
The  meeting  is  open  to  the  public 
without  advance  registration.  Agenda 
items  for  the  meeting  include  discussion 
of  the  emissions  standard  and  standard 
structure.  The  Committee  is  hoping  to 
flnalize  a  series  of  recommendations  to 
EPA  regarding  the  control'of  emissions 
in  Phase  II  of  the  rule. 

DATES:  The  committee  will  meet  on 
February  16, 1996  from  10  a.m.  to  6  p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk,  Ann  Arbor,  MI  48108; 
phone:  (313)  995-5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Gay  McGregor,  National 
Vehicle  and  Fuel  Emissions  Laboratory, 
2565  Plymouth  Rd..  Ann  Arbor. 
Michigan  48105.  (313)  668-4438. 
Persons  needing  further  information  on 
ccftnmittee  procedural  matters  should 
call  Deborah  Dalton.  Consensus  and 
Dispute  Resolution  Program. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  Washington.  DC  20460, 
(202)  260-5495,  or  the  Committee's 
facilitators,  Lucy  Moore  or  John  Folk- 
Williams,  Western  Network,  616  Don 
Caspar.  Santa  Fe,  New  Mexico,  87501, 
(505) 982-9805. 

Dated:  January  19, 1996. 
Deborah  Dalton. 

Designated  Federal  Official. 

IFR  Doc.  96-1209  Filed  1-24-96;  8:45  am] 
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40  CFR  Part  70 

IVIOO1:FRL-540>  2 

Cle:)r  -y.r  Ac'  P'opoi.ea  FuM  Approval 
Ct  ■jpe'-atinq  Permits  P'ogran    '^'^f 
UniteC  States  v^-gir  ;siands 

AGENCY:  u.b.  tnvironmentai  rtotection 

Agency  (EPA). 

ACTION:  Proposed  full  approval. 

SUMMARY:  The  EPA  proposes  hill 
approval  of  the  operating  permits 
program  submitted  by  the  United  States 
Virgin  Islands  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  26,  1996.  Written  comments 
should  be  addressed  to  Steven  C.  Riva, 
Chief,  Permitting  and  Toxics  Support 
Section,  at  the  New  York  Region  II 
Office  listed  below. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  full  approval  are  available  for 
insp>ection  during  normal  business 
hours  at  the  following  locations: 

EPA  Region  II,  290  Broadway,  21st 
Floor.  New  York,  New  York  10007- 
1866,  Attention:  Steven  C.  Riva. 

EPA  Region  0,  Caribbean  Field  Office, 
Centro  Europa  Building,  Suite  417. 1492 
Ponce  de  Leon  Avenue,  Stop  22,  San 
Juan,  Puerto  Rico  00907-4127. 
Attention:  Jose  Ivan  Guzman. 

The  U.S.  Virgin  Islands  Department  of 
Planning  and  Natural  Resources, 
Division  of  Environmental  Protection, 
Building  111,  Apartment  14A,  Water 
Gut  Homes,  Christainsted,  St.  Croix, 
U.S.  Virgin  Islands  00820.  Attention: 
Leonard  Reed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Umesh  Dholakia,  Permitting  and  Toxics 
Support  Section,  at  the  above  EPA  office 
in  New  York  or  at  telephone  number 
(212)  637^023. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  in  1990, 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  op)erating 
permits  programs  (see  57  FR  32250  (July 
21.  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  Part 
70.  Title  V  requires  States  to  develop. 
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and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  Section  502  of  the 
Act  and  the  Part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15.  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  the  United  States 
Virgin  Islands  submitted  a  Pari  70 
permitting  program  for  the  U.S.  Virgin 
Islands  with  a  letter  requesting  EPA's 
approval  on  November  18, 1993  and 
supplemental  packages  through  June  9, 
1995.  The  program  contains  a 
description  of  how  the  Virgin  Islands 
intends  to  implement  the  program 
consistent  with  the  requirements  of  the 
Clean  Air  Act  Amendments  of  1990  (42 
U.S.C.  §§  7401-7671q)  and  40  CFR  Part 
70.  The  program  includes  supporting 
documentation  such  as  evidence  of  the 
procedurally  correct  adoption  of  the 
permitting  rule,  permit  application 
forms,  and  a  sample'permit  form.  On 
May  15, 1995,  the  Attorney  General  of 
the  U.S.  Virgin  Islands  submitted  a  legal 
opinion  stating  that  the  Virgin  Islands 
Ctepartment  of  Planning  and  Natural 
Resources  (VIDPNR)  has  adequate  legal 
authority  to  carry  out  the  program.  It 
should  be  noted  that  the  Virgin  Islands' 
program  contains  some  wording  errors 
and  as  such  the  Virgin  Islands  has 
agreed  to  correct  those  errors  prior  to 
final  approval.  These  wording  errors  in 
the  Virgin  Islands'  legislation  (Act  No. 
6011  signed  into  law  September  2,  1994) 
are: 

(1)  Section  212(a)  states  that  "No  rule 
or  regulation  and  no  amendment  *  *   * 
shall  take  effect  AFTER  public  comment 
and/or  hearing  on  due  notice  as 
provided  herein".  The  word  "after" 
should  be  replaced  by  the  word 
"without". 

(2)  Section  205  (a),  (b)  (1)  and  (2)— 
replace  "chapter"  with  "with  respect  to 
Part  70  permit  program". 


(3)  Section  215(a)— delete 
"compliance  order"  and  replace  with 
"notice  of  violation"  after 

"Commissioner  is  authorized  to  issue 

*  *  *»» 

(4)  Section  215(b)(3)— There  should 
be  an  additional  sentence  following 
"$250,000".  "The  assessment  of  any 
administrative  fine  in  excess  of 
$250,000  may  be  enforced  by  the 
commencement  of  a  civil  action  by  the 
Attorney  General  pursuant  to  the  Virgin 
Islands  Law. 

2.  Regulations  and  Program 
Implementation 

The  Virgin  Islands'  Part  70  permitting 
regulation  is  contained  in  Subchapter 
204  and  Subchapter  206  (Divisions  1 
and  2)  of  the  Virgin  Islands  Rules  and 
Regulations.  Title  12,  Chapter  9  (RAR). 
The  Virgin  Islands'  regulation  meets  the 
main  requirements  of  Part  70  as 
described  below: 

a.  applicability  (40  CFR  70.2  and 
70.3):  Sources  required  to  obtain  a 
permit  under  the  Virgin  Islands' 
regulation  are  defined  as  "Part  70 
sources"  and  include  all  major  Part  70 
sources.  The  rule  defers  non-major 
sources  until  the  Administrator 
completes  a  rulemaking  to  determine 
how  the  title  V  program  should  be 
structured  for  non-major  sources  and 
the  appropriateness  of  any  permanent 
exemptions.  The  regulation 
permanently  exempts  any  source  that 
would  be  required  to  obtain  a  permit 
solely  because  it  is  subject  to  Standards 
of  Performance  for  New  Residential 
Wood  Heaters  or  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  Asbestos,  Standards  for  Demolition 
and  Renovation.  The  regulation 
provides  for  the  R&D  Facilities  to  be 
treated  separately  with  the  concurrence 
of  the  Commissioner.  In  as  much  as  the 
Commissioner  will  be  in  a  position  to 
determine  whether  or  not  the  facility 
meets  the  support  facility  test  this  does 
not  constitute  an  approvability  issue. 

b.  permit  content  (40  CFR  70.6): 
Subchapter  206-71  requires  that  each 
permit  contain  emission  limitations  and 
standards  to  ensure  compliance  with  all 
applicable  requirements.  Permits  may 
also  contain  certain  operational 
flexibility  requirements  such  as  terms 
and  conditions  for  reasonably 
anticipated  operating  scenarios  and  for 
the  trading  of  emissions  increases  and 
decreases  (to  the  extent  the  applicable 
requirements  provided  for  such  trading) 
in  the  permitted  facility.  Such 
operational  flexibility  provisions  are 
explained  more  fully  in  Subchapter 
206-65  of  the  RAR. 

c.  public  participation  (40  CFR  70.7): 
The  public  will  be  provided  with  notice 


of.  and  an  opportunity  to  commeiu  on, 
draft  permits  relating  to  initial  permit 
issuance,  permit  renewals,  and 
significant  modifications  (Subchapter 
206-73  of  the  RAR). 

d.  permit  modifications  (40  CFR  70.7): 
Sources  may  apply  for  expedited  permit 
changes  for  minor  permit  modifications. 
Significant  modifications  must  undergo 
all  Part  70  permit  issuance  procedures 
(Subchapter  206-82  of  the  RAR). 

e.  EPA  oversight  (40  CFR  70.8):  Each 
permit,  renewal,  and  minor  or 
significant  modification  is  subject  to 
EPA  oversight  and  veto  (Subchapter 
206-73  of  the  RAR). 

f.  enforcement  authority  (40  CFR 
70.11):  Chapter  9  of  Title  12  of  the 
Virgin  Islands  Code,  pertaining  to  the 
air  pollution  control  and  related 
purposes  (Vl's  Act  #  6011)  as  amended 
on  September  2.  1994  directly  provides 
for  enforcement  and  penalties  for  civil 
and  criminal  violations  of  permits  and 
rules.  Penalties  will  be  assessed  up  to 
$50,000  per  day  per  violation  for  civil 
violations,  and  up  to  $10,000  per  day 
per  violation  for  criminal  violations. 

g.  insignificant  activities  (40  CFR 
70.5):  A  list  of  insignificant  activities 
can  be  found  at  Attachment  1  of  the 
RAR.  Insignificant  activities  which  need 
not  be  described  in  the  permit 
application  only  include  activities  on 
the  list  as  long  as  no  applicable 
requirements  apply  to  the  activity  and 
the  activity  emits  0.05  pounds  per  year 
or  less  of  a  criteria  pollutant  or  400 
pounds  per  year  or  less  of  the  hazardous 
air  pollutants.  However,  for 
insignificant  activities  exempted 
because  of  size  or  production  rate,  the 
RAR  requires  that  a  list  of  such 
insignificant  activities  must  be  included 
in  the  permit  application. 

h.  complete  application  forms  (40 
CFR  70.5):  DPNR  submitted  a  permit 
application  completeness  criteria 
checklist  which  will  be  used  to  help 
DPNR  determine  if  an  application  is 
complete.  Subchapter  206-63  defines 
what  elements  must  be  in  an  application 
in  order  for  it  to  be  complete. 

i.  variance  provisions:  Section  211  of 
Title  12,  Chapter  9  of  the  Virgin  Islands 
Code  (statute)  contains  provisions  for 
DPNR  to  approve  variances  from 
otherwise  applicable  emissions 
limitations,  provided  such  variances  are 
permitted  under  conditions  and  in  a 
manner  which  is  not  less  stringent  than 
the  conditions  under  and  the  manner  in 
which  variances  may  be  granted  under 
the  federal  Clean  Air  Act.  Any  such 
variance  shall  not  excuse  compliance 
with  any  Title  V  permit  term  or 
condition.  A  variance  from  a  federal 
condition  must  be  processed  as  a  Title 
V  permit  condition.  The  Commissioner 
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of  the  DPNR  may  not  authorize  a 
variance  which  concerns  a  Federal 
Clean  Air  Act  requirement  and  SIP 
requirements.  Under  Subchapter  206-71 
of  the  RAR,  DPNR  may  provide  for  an 
emergency  variance  from  compliance 
with  technology-based  emission 
limitations  provided  that:  (1)  The  cause 
of  the  emergency  can  be  identified,  (2) 
the  permitted  facility  was  being 
operated  at  the  time  of  the  emergency. 
(3)  the  owner/operator  took  all 
reasonable  steps  to  minimize  levels  of 
emissions  that  exceeded  emission 
standards  or  requirements  of  the  permit, 
and  (4)  submitted  notice  of  the 
emergency  to  the  Department  within 
two  (2)  working  days  of  the  time  when 
emission  limitations  were  exceeded  due 
to  the  emergency.  The  EPA  does  not 
recognize  the  ability  of  a  permitting 
authority  to  grant  relief  from  the  duty  to 
comply  with  a  federally  enforceable  Part 
70  permit,  except  where  such  relief  is 
granted  through  the  procedures  allowed 
by  Part  70.  A  Part  70  permit  may  be 
issued  or  revised  (consistent  with  Part 
70  permitting  procedures)  to  incorporate 
those  terms  of  a  variance  that  are 
consistent  with  applicable 
requirements.  A  Part  70  permit  may  also 
incorporate,  via  Part  70  permit  issuance 
or  modification  procedures,  the 
schedule  of  compliance  set  forth  in  a 
variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
apphcable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based." 

3.  Permit  Fee  Demonstration 

The  Virgin  Islands'  workload  analysis 
and  fee  demonstration  shows  that  the 
state  will  collect  sufficient  revenue  to 
implement  the  Title  V  program.  The 
Virgin  Islands  will  collect  permit  fees 
beginning  at  $18  per  ton  of  actual 
emissions  of  regulated  pollutants.  The 
Virgin  Islands'  fee  demonstration  and 
regulation  state  that  the  Virgin  Islands 
may  raise  fees  if  necessary  in  the  future. 
Furthermore,  the  Virgin  Islands'  law 
requires  that  sufficient  fees  be  collected 
to  cover  direct  and  indirect  expenses 
necessary  to  develop,  administer  and 
enforce  the  Virgin  Islands'  Title  V 
program,  including  the  Small  Business 
Technical  and  Environmental 
Compliance  Assistance  Program  as 
required  by  Section  507  of  the  Act.  The 
Virgin  Islands'  law  establishes  a  special 
account  which  is  independent  and 
separate  from  any  other  account  in  the 


Virgin  Islands  aiid  must  be  used  only  for 
the  Air  Quality  Program. 

4.  Provisions  Implementing  Section  112 
of  the  Act 

a.  authority  for  Section  112 
Implementation:  Virgin  Islands  has 
demonstrated  in  its  Title  V  program 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  Set:tion  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in 
Virgin  Islands'  enabling  legislation  (V.I. 
Code  Title  12,  Section  201)  and  in 
regulatory  provisions  defining 
"applicable  requirements"  and  stating 
that  the  permit  must  incorporate  all 
applicable  requirements.  EPA  has 
determined  that  this  is  sufficient  to 
allow  Virgin  Islands  to  issue  permits 
that  assure  compliance  with  all  Section 
112  requirements.  The  Attorney 
General's  legal  opinion  also  certifies 
that  VIDPNR  has  authority  to  implement 
the  air  toxics  program  and  to  accept 
automatic  delegation  of  future  national 
emission  standards  for  hazardous  air 
pollutants.  Section  206-71  of  the  RAR 
provides  that  NESHAPs  when 
promulgated  by  the  EPA  Administrator 
will  become  effective  as  part  of  Virgin 
Islands'  rules  and  regulations.  Section 
206  of  the  RAR  provides  for  the 
following  Section  112  requirements: 

i.  case-oy-case  MACT  determinations: 
In  the  event  that  no  applicable 
emissions  limitations  for  the  hazardous 
air  pollutants  have  been  established  by 
the  Administrator.  VIDPNR  will  make 
case-by-case  Maximum  Achievable 
Control  Technology  (MACT) 
determinations  as  required  under 
Sections  112(j)  and  (g)  of  the  Act.  The 
EPA  issued  an  interpretive  notice  on 
February  14.  1995  (60  FR  8333).  which 
outlines  EPA's  revised  interpretation  of 
112(g)  applicability.  The  notice 
postpones  the  effective  date  of  112(g) 
until  after  EPA  has  promulgated  a  rule 
addressing  that  provision.  "The  notice 
sets  forth  in  detail  the  rationale  for  the 
revised  interpretation.- 

The  Section  112(g)  interpretive  notice 
explains  that  EPA  is  stUl  considering 
whether  the  effective  date  of  Section 
112(g)  shoulfl  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  Section 
112(g)  rulemaking. 

VIDPNR  has  provided  broad  language 
in  its  regulation  that  will  allow  the 
implementation  of  112(g)  immediately 
after  EPA  promulgates  its  rule. 

ii.  early  reductions:  The  rule 
authorizes  VIDPNR  to  issue  permits 
with  an  alternate  emission  limit  under 


the  Act's  Section  112(i)(5)  early 
reductions  program. 

iii.  The  rule  requires  sources  subject 
to  Section  112(r)  of  the  Act  to  prepare 
and  submit  risk  management  plans.  A 
source  must  submit  annual  certification 
ensuring  the  proper  implementation  of 
the  risk  management  plan. 

b.  Section  112(1):  Requirements  for 
approval  specified  in  40  CFR  70.4(b), 
encompass  Section  112(1)(5)  approval 
requirements  for  delegation  of  Section 
112  standards  as  they  apply  to  Part  70 
sources.  Section  112(l)(5)  requires  that 
the  state's  program  contain  adequate 
authorities,  adequate  resources  for 
implementation,  an  expeditious 
compliance  schedule,  and  adequate 
enforcement  ability,  which  are  also 
requirements  under  Part  70.  In  a  letter 
dated  May  30,  1995,  VIDPNR  requested 
delegation  through  112(1)  of  all  existing 
112  standards  and  all  future  112 
standards  for  both  Part  70  and  non-Part 
70  sources  and  infrastructure  programs. 
In  the  letter,  VIDPNR  demonstrated  that 
it  has  sufficient  legal  authorities, 
adequate  resources,  capability  for 
automatic  delegation  of  future 
standards,  and  adequate  enforcement 
ability  for  implementation  of  Section 
112  of  the  Act  for  both  Part  70  sources 
and  non-Part  70  sources.  Therefore,  the 
EPA  is  proposing  to  grant  approval 
under  Section  112(1){5)  and  40  CFR  Part 
63.91  to  Virgin  Islands  for  its  program 
mechanism  for  receiving  delegation  of 
all  existing  and  future  112(d)  standards 
for  both  Part  70  and  non-Part  70 
sources. 

Virgin  Islands  commits  to 
appropriately  implementing  the  existing 
and  future  requirements  of  Sections  111, 
112  and  129  of  the  Act,  and  all 
maximum  achievable  control 
technology  (MACT)  standards 
promulgated  in  the  future,  in  a  timely 
manner. 

B.  Options  for  ApprovaJ/Disapproval 
and  Implications 

The  EPA  is  proposing  full  approval  of 
the  operating  permits  program 
submitted  to  EPA  by  the  United  States 
Virgin  Islands  on  November  18. 1993 
and  supplemented  through  June  9,  1995. 
Among  other  things,  the  Virgin  Islands 
has  demonstrated  that  the  program  will 
be  adequate  to  meet  the  minimum 
elements  of  a  State  operating  permits 
program  as  specified  in  40  CFR  Part  70. 

Ilequirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
and  standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities. 
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adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  The  Virgin  Islands  has 
informed  EPA  that  it  intends  to  accept 
automatic  delegation  of  Section  112 
standards  and  programs.  Therefore,  the 
EPA  is  also  proposing  to  grant  approval 
under  section  112(l)(5)  and  40  CFR 
63.91  to  Virgin  Island  for  its  program 
mechanism  for  receiving  delegation  of 
all  existing  and  future  section  112(d) 
standards  for  both  part  70  and  non-part 
70  sources,  and  infrastructure  programs 
under  section  112  that  are  unchanged 
from  Federal  rules  as  promulgated. 

III.  AdministFativp  Rpqinrf-mpnts 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  full 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  full  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Offices  located  in  New 
York  and  San  Juan  and  at  VIDPNR.  The 
docket  is  an  organized  and  complete  file 
of  all  the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are: 

(1)  to  allow  interested  parties  a  means 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
approval  process;  and 

(2)  to  serve  as  the  record  in  c^e  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  February  26, 
1996. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  Section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 


$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutorv'  requirements.  Section  203 
requires  EPA  to  establish  a  plan  ior 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Environmental 
Protection,  Intergovernmental  relations, 
Operating  permits,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  42  II.S.C.  Sections  7401-7671q. 
Dated:  December  5, 1995. 
Jeanne  M.  Fox. 

Regional  Administrator. 

[FR  Doc.  96-1207  Filed  1-24-96:  8:45  ami 
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UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATtON  COMMISSION 

43  CFR  Part  1001 G 

Policy  and  Proceoures  for 
Implementmg  the  National 
Environmental  Policy  Act 

AGENCY:  Utah  Reclamation  Mitigation 
and  Conservation  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Central  Utah  Project 
Completion  Act  established  the  Utah 
Reclamation  Mitigation  and 
Conservation  Commission 
(Commission)  and  directed  that  the 
Commission  be  considered  a  Federal 
agency  for  purposes  of  compliance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA).  In 
accordance  with  NEPA  and  Council  on 
Environmental  Quality  (CEQ) 
regulations.  Federal  agencies  must 
establish  procedures  to  guide  their 
actions  in  implementing  NEPA.  This 
rule  establishes  the  Commission's 
policies  and  procedures  regarding  NEPA 


implementation.  It  defines  the 
procedures  that  the  Commission  will 
follow  in  preparing  environmental 
documents  and  in  making  decisions 
pursuant  to  NEPA.  The  rule  also 
provides  information  to  other  agencies 
and  the  public  regarding  how  they  may 
participate  in  the  Commission's  NEPA 
activities.  The  intended  effects  of  this 
rule  are  that  the  Commission  will  have 
at  its  disposal  specific  guidance  on  how 
to  fulfill  its  NEPA  responsibilities,  and 
that  the  public  will  have  a  clear 
understanding  of  the  Commission's 
NEPA  procedures. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  on  or  before  March  11, 
1996 

ADDRESSES:  Planning  Manager,  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  111  East 
Broadway,  suite  310,  Salt  Lake  City, 
Utah, 84111.  Telephone:  801-524-3146. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Degiorgio,  Telephone:  801-524-3146. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  was  established  by 
the  Central  Utah  Project  Completion  Act 
(Public  Law  102-575,  October  30,  1992). 
The  Commission's  mission  is  to 
implement  mitigation  and  conservation 
measures  to  offset  the  effects  of  Federal 
reclamation  projects  in  Utah  and  to  take 
other  actions  for  the  conservation  of 
important  fish,  wildlife,  and  recreation 
resources.  The  Commission  was 
established  to  focus  the  authority  for 
reclamation  mitigation  and  to 
coordinate  interagency  efforts  toward 
meeting  mitigation  needs.  This  rule 
provides  the  Commission,  affected 
Federal  agencies,  the  State  of  Utah,  and 
the  public  with  the  necessary  guidance 
to  evaluate  the  environmental  effects  of 
Commission  activities  and  to  ensure 
that  these  will  promote  the  protection 
and  enhancement  of  environmental 
quality.  It  is  adopted  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (42  U.S.C.  4321- 
4347)  and  with  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1500-1508). 

NEPA  Rule  Content 

This  rule  provides  direction  on  all 
aspects  of  the  Commission's  NEPA 
process.  It  establishes  general  poUcies, 
provides  guidance  on  initiating  the 
NEPA  process,  describes  procedures 
relating  to  Environmental  Assessments 
(EA)  and  Environmental  Impact 
Statements  (EIS),  describes  the 
relationship  between  NEPA  and  the 
Commission's  decision  making  process. 
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and  provides  guidance  on  managing  the 
NEPA  process. 

R»'iationship  to  Df  p^r n^^nt  ef  Interior 
NEPA  Procedures 

The  Commission's  NEPA  rule  is 
modeled  after  the  U.S.  Department  of 
the  Interior's  (Department)  NEPA 
procedures  (Departmental  Manual,  Part 
516)  and  relevant  portions  of  Appendix 
I  to  that  Part,  which  establishes  U.S. 
Fish  and  Wildlife  Service  (Service) 
NEPA  procedures.  Four  factors  led  the 
Commission  to  conclude  that  it  is 
appropriate  to  closely  follow 
Department  and  Service  procedures. 
First,  Department  and  Service 
reclamation  mitigation  and  resource 
conservation  activities  closely  parallel 
those  of  the  Commission  and  needs 
relating  to  NEPA  are  therefore  similar. 
Second,  the  Department's  Office  of  the 
Solicitor  is  responsible  for  providing  the 
Commission  with  legal  advice  regarding 
the  Commission's  NEPA  aciivities  and 
is  familiar  with  the  Department's  NEPA 
procedures.  Third,  the  Commission  will 
be  involved  in  numerous  interagency 
activities  with  the  Department,  the 
Service,  and  other  bureaus  within  the 
Department,  all  of  whom  are  familiar 
with,  and  bound  by.  Departmental 
NEPA  procedures.  Fourth,  other 
agencies  and  organizations  that  will 
likely  participate  in  Commission 
sponsored  activities,  including  the  Utah 
EHvision  of  Wildlife  Resources  and  the 
Central  Utah  Water  Conservancy 
District,  have  been  involved  in 
mitigation  and  conservation  initiatives 
involving  Departmental  NEPA 
procedures  and  are  therefore  familiar 
with  these  procedures. 

The  Commission's  NEPA  rule 
generally  adheres  to  the  language 
contained  in  the  Department's  Manual. 
Exceptions  are  as  follows.  First, 
references  to  the  Department,  the 
Secretary,  the  Fish  and  Wildlife  Service, 
and  departmental  bureaus  have  been 
substituted  with  "the  Commission"  or 
other  appropriate  language.  Second, 
portions  of  the  Departmental  procedures 
that  assign  responsibilities  for  NEPA 
planning  and  approval  processes  have 
been  modified  to  conform  to  the 
Commission's  authorities  and  approval 
process.  Third,  references  to  regulatory 
and  enforcement  activities  are  omitted 
as  the  Commission  is  not  a  regulatory 
agency.  Fourth,  references  to  the 
activities  of  specific  Department  of  the 
Interior  bureaus  are  omitted.  Fifth, 
references  to  activities  and  subjects  that 
are  outside  of  the  Commission's 
jurisdiction  or  that  are  not  applicable  to 
the  geographic  area  subject  to 
Commission  actions  (for  example, 
marine  resources)  are  omitted.  Sixth,  a 


new  section  is  added  that  references 
tiering  of  environmental  documents. 

Categoriail  exclusions  listed  in 
paragraph  (a)  of  Section  10010.61  are 
from  Part  516  of  the  Department's 
Manual.  With  one  addition,  categorical 
exclusions  in  paragraph  (b)  of  that 
section  are  from  the  Fish  and  Wildlife 
Service's  appendix  to  Part  516.  The 
addition  is  (b)(6),  derived  from  the 
Bureau  of  Reclamation's  appendix  to 
Part  516,  and  relates  to  the 
Commission's  ability  to  transfer 
operations  and  maintenance  of  facilities: 

The  rule's  format  deviates 
significantly  from  that  of  the 
Departmental  Manual  in  order  to  be 
consistent  with  the  format  of  the  Code 
of  Federal  Regulations.  Minor  editorial 
changes  have  also  been  made. 

Public  Participation 

The  Commission  is  committed  to 
open  and  full  public  participation  in  its 
activities.  The  Commission  has 
established  a  planning  rule  (43  CFR  Part 
10005)  that  describes  opportunities  for 
the  public  to  become  involved  in  the 
preparation  and  implementation  of  the 
Commission's  mandated  five-year  plan. 
The  public  will  also  be  given  ample 
opportunity  to  become  involved  in  the 
evaluation  of  individual  projects  that 
are  components  of  that  plan.  The 
procedures  for  this  are  described  in  this 
NEPA  rule. 

Rule  Preparation  and  Review 

This  rule  was  prepared  in 
consultation  with  affected  Federal  and 
state  agencies  and  other  interested 
parties.  The  availability  of  the  draft  rule 
was  announced  at  the  December  18, 
1995.  Commission  meeting.  Notice  of 
availability  was  posted  in  the  Federal 
Register  and  appropriate  newspapers. 
Copies  were  made  available  at  the 
Commission  meeting  and  mailed  to 
interested  parties.  A  sixty-day  public 
comment  period  was  established, 
commencing  on  the  date  the  notice 
appears  in  the  Federal  Register 

Dated:  January  5.  1996. 
Michael  C.  Welanrf, 

Executive  Director. 

List  of  Subjects  in  43  CFR  Part  10010 

Administrative  practices  and 
procedures,  Environmental  impact 
statements.  Environmental  protection. 
Intergovernmental  relations.  Natural 
resources.  Reclamation,  Water 
resources. 

For  the  reasons  set  out  in  the 
preamble,  43  CFR  Chapter  III  is 
proposed  to  be  amended  as  set  forth 
below. 

1.  A  new  part  10010  is  added  to  read 
as  follows: 


PART  10010-    POLICIES  ANO 
?«<OCEDU«€S  FO«  mPLEMEmmG 
"H€  NATTONAL  ENV1BO*Mt  NT  A  l 

POlJCY  AC' 

Env>.';.nm<iOLai  Zn:m*tj 

10010.1  Purpose 

10010.2  Policy 

10010.3  General  Responsibilities 

1 001 0. 4  Consideration  of  Environmental 
Values 

10010.5  Consultation.  Coordination,  and 
Cooperation  with  Other  Agencies  and 
Organizations 

10010.6  Public  Involvement 

10010.7  Mandate 


Sutop^" a 

'oitiatifiq  tie  SEP*  P-f>c»» 

lOOiu.a 
10010.9 
10010.10 

h' or  pose 

Apply  NEPA  Early 
Whether  to  Prepare  an  EIS 

10010.11 

Lead  Agencies 

10010.12 
10010.13 
10010.14 

Cooperating  Agencies 

Scoping 

Time  Limits 

•>,wOl'^'" 

t  r- ,■  .■•  o n  .TV«0  u»    4  v.s<»ssm*» 

lUUlU.lb 
10010.16 
10010.17 

When  to  Prepare 
Public  Involvement 

lOOiy.18 
10010.19 

Content 
Format 

1001020 

Adoption 
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10010.52 
10010.53 


Timing  of  Actions 
Emerjjencies 


Sul>f>art  0.  Envkonmantal  impact 
Statements 

10010.21  Purpose 

10010.22  Statutory  RequiremenU 

10010.23  Timing 

10010.24  Page  Limits 

10010.25  Supplemental  Statements 

10010.26  Format 

10010.27  Cover  Sheet 

10010.28  Sununary 

10010.29  Purpose  and  Need 

10010.30  Alternatives  Including  the 
Proposed  Action 

10010.31  Appendix 

10010.32  Tiering 

10010.33  Incorporation  by  Reference 

10010.34  Incomplete  or  Unavailable 
Information 

10010.35  Methodology  and  Scientific 
Accuracy 

10010.36  Environmental  Review  and 
Consultation  Requirements 

10010.37  Inviting  Comments 

10010.38  Response  to  Comments 

10010.39  Elimination  of  Duplication  with 
State  and  Local  Procedures 

10010.40  Combining  Documents 

10010.41  Cununission  Resp>onsibility 

10010.42  Public  Involvement 

10010.43  Further  Guidance 

10010.44  Proposals  for  Legislation 

10010.45  Time  Periods 

Sut>paft  E.  Rf^tfliionsriic  \,  Decision  Making 

10010.46  Purpose 

10010  47  Pre-decision  Referrals  to  CEQ 

10010.48  Decision-Making  Procedures 

10010  49  Record  of  Decision 

10010.50  Implementing  the  Decision 

10010.51  Limitations  on  Actions 


UMI 


Subpart  F.  Managing  the  NEPA  P-^ocess 

10010.54  Purpose 

10010.55  Organization  for  Environmental 
Quality 

10010.56  Approval  of  EISs 

10010.57  List  of  Specific  Compliance 
Responsibilities 

10010.58  Information  About  the  NEPA 
Process 

Subpart  G.  Actions  Requiring  an  EiS  and 
Actions  Subject  to  Categorical  Exclusion 

10010.59  Purpose 

10010.60  Actions  Normally  Requiring  an 
EIS 

10010.61  Actions  Subject  to  Categorical 
Exclusion 

10010.62  Exceptions  to  Categorical 
Exclusions 

Authority:  43  U.S.C.  620k  (note):  Sec. 
301(c)(3)  of  Pub.  L.  102-575. 106  Stat.  4600. 
4625. 

Subpart  A.  Protection  and  Entiancement  o? 
Environmental  Quality 

§10010.1     Purpose. 

This  Subpart  establishes  the 
Commission's  policies  for  complying 
with  Title  1  of  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321^347) 
(NEPA);  Section  2  of  Executive  Order 
11514,  Protection  and  Enhancement  of 
Environmental  Quality,  as  amended  by 
Executive  Order  11991:  and  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ) 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500  through 
1508). 

§10010.2    Policy.  ' 

It  is  the  policy  of  the  Commission: 

(a)  To  provide  leadership  in 
protecting  and  enhancing  those  aspects 
of  the  quality  of  the  Nation's 
environment  which  relate  to  or  may  be 
affected  by  the  Commission's  policies, 
goals,  programs,  plans,  or  functions  in 
furtherance  of  national  environmental 
policy; 

(b)  To  use  all  practicable  means  to 
improve,  coordinate,  and  direct  its 
policies,  plans,  functions,  programs,  and 
resources  in  furtherance  of  national 
environmental  goals; 

(c)  To  interpret  and  administer,  to  the 
fullest  extent  possible,  the  policies, 
regulations,  and  public  laws  of  the 
United  States  administered  by  the 
Commission  in  accordance  with  the 
policies  of  NEPA; 

(d)  To  consider  and  give  significant 
weight  to  environmental  factors,  along 
with  other  essential  considerations,  in 
developing  proposals  and  making 
decisions  in  order  to  achieve  a  proper 
balance  between  the  development  and 


utilization  of  natural,  cultural,  and 
human  resources  and  the  protection  and 
enhancement  of  environmental  quality; 

(e)  To  consult,  coordinate,  and 
cooperate  with  other  Federal  agencies 
and  State,  local,  and  Indian  tribal 
governments  in  the  development  and 
implementation  of  the  Commission's 
plans  and  programs  affecting 
environmental  quality  and,  in  turn,  to 
provide  to  the  fullest  extent  practicable, 
these  entities  with  information 
concerning  the  environmental  impacts 
of  their  respective  plans  and  programs; 

(f)  To  provide,  to  the  fullest  extent 
practicable,  timely  information  to  the 
public  to  better  assist  in  understanding 
the  Commission's  plans  and  programs 
affecting  environmental  quality  and  to 
facilitate  their  involvement  in  the 
development  of  such  plans  and 
programs;  and 

(g)  To  cooperate  with  and  assist  the 
CEQ. 

§  10010,3     General  responsibilities. 

The  tollowing  responsibilities  reflect 
the  Commission's  decision  that  the 
officials  responsible  for  making  program 
decisions  are  also  responsible  for  taking 
the  requirements  of  NEPA  into  account 
in  those  decisions  and  will  be  held 
accountable  for  that  responsibility: 

(a)  Executive  Director.  (1)  Is  the 
Commission's  focal  point  on  NEPA 
matters  and  is  responsible  for 
overseeing  the  Commission's 
implementation  of  NEPA. 

(2)  Serves  as  the  Commission's 
principle  contact  with  the  CEQ. 

(3)  Assigns  to  Commission  staff  the 
responsibilities  outlined  in  this  part. 

(4)  Must  comply  with  the  provisions 
ofNEPA.E.O.  11514  as  amended,  the 
CEQ  regulations,  and  this  part. 

(5)  Will  interpret  and  administer,  to 
the  fullest  extent  possible,  the  policies, 
regulations,  and  public  laws  of  the 
United  States  administered  under  the 
Commission's  jurisdiction  in 
accordance  with  the  policies  of  NEPA. 

(6)  Will  continue  to  review  the 
Commission's  statutory  authorities, 
administrative  regulations,  policies, 
programs,  and  procedures,  in  order  to 
identify  any  deficiencies  or 
inconsistencies  therein  which  prohibit 
or  limit  full  compliance  with  the  intent, 
purpose,  and  provisions  of  NEPA  and, 
in  consultation  with  the  Department  of 
the  Interior  Office  of  the  Solicitor,  shall 
take  or  recommend,  as  appropriate, 
corrective  actions  as  may  be  necessary 
to  bring  these  authorities  and  policies 
into  conformance  with  the  intent, 
purpose,  and  procedures  of  NEPA. 

(7)  Will  monitor,  evaluate,  and  control 
on  a  continuing  basis  the  Commission's 
activities  so  as  to  protect  and  enhance 


the  quality  of  the  environment.  Such 
activities  will  include  those  directed  to 
conserving  and  enhancing  the 
environment  and  designed  to 
accomplish  other  program  objectives 
which  may  affect  the  quality  of  the 
environment.  The  Executive  Director 
will  develop  programs  and  measures  to 
protect  and  enhance  environmental 
quality  and  assess  progress  in  meeting 
the  specific  objectives  of  such  activities 
as  they  affect  the  quality  of  the 
environment. 

(b)  Members  of  the  Commission.  (1) 
Are  responsible  for  compliance  with 
NEPA,  E.O.  11514,  as  amended,  the  CEQ 
regulations,  and  this  part. 

(2)  Will  insure  that,  to  the  fullest 
extent  possible,  the  policies, 
regulations,  and  public  laws  of  the 
United  States  administered  under  the 
Commission's  jurisdiction  are 
interpreted  and  administered  in 
accordance  with  the  policies  of  NEPA. 

(c)  Department  of  the  Interior  Office  of 
the  Solicitor.  Is  responsible  for 
providing  legal  advice  to  the 
Commission  regarding  compliance  with 
NEPA. 

§  10010.4    Consideration  of  environmental 
values. 

(a)  In  Commission  management.  (1)  In 
the  management  of  the  natural,  cultural, 
and  human  resources  under  its 
jurisdiction,  the  Commission  must 
consider  and  balance  a  wide  range  of 
economic,  environmental,  and  social 
objectives  at  the'local,  regional,  and 
national,  levels,  not  all  of  which  are 
quantifiable  in  comparable  terms.  In 
considering  and  balancing  these 
objectives.  Commission  plans, 
proposals,  and  decisions  often  require 
recognition  of  complements  and 
resolution  of  conflicts  among 
interrelated  uses  of  these  natural, 
cultural,  and  human  resources  within 
technological,  budgetary,  and  legal 
constraints. 

(2)  Commission  project  reports, 
program  proposals,  issue  papers,  and 
other  decision  documents  must 
carefully  analyze  the  various  objectives, 
resources,  and  constraints,  and 
comprehensively  and  objectively 
evaluate  the  advantages  and 
disadvantages  of  the  proposed  actions 
and  their  reasonable  alternatives.  Where 
appropriate,  these  documents  will 
utilize  and  reference  supporting  and 
underlying  economic,  environmental, 
and  other  analyses. 

(3)  The  underlying  environmental 
analyses  will  factually,  objectively,  and 
comprehensively  analyze  the 
environmental  effects  of  proposed 
actions  and  their  reasonable 
alternatives.  They  will  systematically 
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analyze  the  environmental  impacts  of 
alternatives,  and  particularly  those 
alternatives  and  measures  which  would 
reduce,  mitigate,  or  prevent  adverse 
environmental  impacts  or  which  would 
enhance  environmental  quality. 

(b)  In  internally  initiated  proposals. 
Officials  responsible  for  development  or 
conduct  of  planning  and  decision 
making  systems  within  the  Commission 
shall  incorporate  to  the  maximum 
extent  necessary  environmental 
planning  as  an  integral  part  of  these 
systems  in  order  to  insure  that 
environmental  values  and  impacts  are 
fully  considered  and  in  order  to 
facilitate  any  necessary  documentation 
of  those  considerations. 

(c)  In  externally  initiated  proposals. 
Officials  responsible  for  development  or 
conduct  of  grant,  contract,  or  other 
externally  initiated  activities  shall 
require  applicants,  to  the  extent 
necessary  and  practicable,  to  provide 
environmental  information,  analyses, 
and  reports  as  an  integral  part  of  their 
applications.  This  will  serve  to    ' 
encourage  applicants  to  incorporate 
environmental  considerations  into  their 
planning  processes  as  well  as  provide 
the  Commission  with  necessary 
information  to  meet  its  own 
environmental  responsibilities. 

§10010.5    Consuttation.  coordination,  and 
cooperation  witti  ottier  agencies  and 
organ  itationa. 

v„,  commission  plans  and  programs. 
(1)  Officials  responsible  for  plarming  or 
implementing  Commission  plans  and 
programs  will  develop  and  utilize 
procedures  to  consult,  coordinate,  and 
cooperate  with  relevant  State,  local,  and 
Indian  tribal  governments;  other  Federal 
agencies;  and  public  and  private 
organizations  and  individuals 
concerning  the  environmental  effects  of 
these  plans  and  programs  on  their 
jurisdictions  and/or  interests. 

(2)  The  Commission  will  utilize,  to 
the  maximum  extent  possible,  existing 
notification,  coordination,  and  review 
mechanisms  established  by  the  Office  of 
Management  and  Budget,  the  Water 
Resource  Council,  and  CEQ.  However, 
use  of  these  mechanisms  must  not  be  a 
substitute  for  early  and  positive 
consultation,  coordination,  and 
cooperation  with  others,  especially 
State,  local,  and  Indian  tribal 
governments. 

(b)  Other  Commission  activities.  (1) 
Technical  assistance,  advice,  data,  and 
information  useful  in  restoring, 
maintaining,  and  enhancing  the  quality 
of  the  environment  will  be  made 
available  to  other  Federal  agencies. 
State,  local,  and  Indian  tribal 


governments,  institutions,  and 
individuals  as  appropriate. 

(2)  Information  regarding  existing  or 
potential  environmental  problems  and 
control  methods  developed  as  a  part  of 
research,  development,  demonstration, 
test,  or  evaluation  activities  will  be 
made  available  to  other  Federal 
agencies,  State,  local,  and  Indian  tribal 
governments,  institutions  and  other 
entities  as  appropriate. 

(c)  Plans  and  progmms  of  other 
agencies  and  organizations.  (1)  Officials 
responsible  for  protecting,  conserving, 
developing,  or  managing  resources 
under  the  Commission's  jurisdiction 
shall  coordinate  and  cooperate  with 
State,  local  and  Indian  tribal 
governments,  other  Federal  agencies, 
and  public  and  private  organizations 
and  individuals,  and  provide  them  with 
timely  information  concerning  the 
environmental  effects  of  these  entities' 
plans  and  programs. 

(2)  The  Commission  will  participate 
early  in  applicable  planning  processes 
of  other  agencies  and  organizations  in 
order  to  ensure  full  cooperation  with 
and  understanding  of  the  Commission's 
programs  and  interests  in  natural, 
cultural,  and  human  resources. 

(3)  The  Commission  will  utilize  to  the 
fullest  extent  possible,  existing  review 
mechanisms  to  avoid  unnecessary 
duplication  of  effort  and  to  avoid 
confusion  by  other  organizations. 

§  10010.6    PutHic  involvement 

The  Commission  will  develop  and 
utilize  procedures  to  ensure  the  fullest 
practicable  provision  of  timely  public 
information  and  understanding  of  its 
plans  and  programs  including 
information  on  the  environmental 
impacts  of  alternative  courses  of  action. 
These  procedures  will  include, 
wherever  appropriate,  provision  for 
public  meetings  or  hearings  in  order  to 
obtain  the  views  of  interested  parties. 
The  Commission  will  also  encourage 
State  and  local  agencies  and  Indian 
tribal  governments  to  adopt  similar 
procedures  for  informing  the  public 
concerning  their  activities  affecting  the 
quality  of  the  environment. 

§10010.7    Mandate. 

(a)  This  part  provides  instructions  for 
complying  with  NEPA  and  Executive 
Order  11514,  Protection  and 
Enhancement  of  Environmental  Quality, 
as  amended  by  Executive  Order  11991. 

(b)  The  Commission  hereby  adopts 
the  regulations  of  the  CEQ. 
implementing  the  procedural  provisions 
of  NEPA  (sec.  102(2)(C))  except  where 
compliance  would  be  inconsistent  with 
other  statutory  requirements.  In  the  case 
of  any  apparent  discrepancies  between 


these  procedures  and  the  mandatory 
provisions  of  the  CEQ  regulations  the 
regulations  shall  govern. 

(c)  Instructions  supplementing  the 
CEQ  regulations  are  provided  in 
subparts  B  through  G  of  this  part. 
Citations  in  brackets  refer  to  the  CEQ 
regulations.  In  addition,  the 
Commission  may  prepare  a  handbook  or 
other  technical  guidance,  or  adopt  an 
appropriate  handbook  or  guidance 
prepared  by  another  agency,  for  its 
personnel  on  how  to  apply  this  part  to 
principal  programs. 

Subpart  B.  Initiating  the  NEoa  f>rocess 

f  10010.8    Purpose. 

This  subpart  provides  supplemental 
instructions  for  implementing  those 
portions  of  the  CEQ  regulations 
pertaining  to  initiating  the  NEPA 
process. 


§10010.9 
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1501,2). 

(a)  The  Commission  will  initiate  early 
consultation  and  coordination  with 
other  Federal  agencies  having 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
imj)act  involved,  and  with  appropriate 
Federal,  State,  local  and  Indian  tribal 
agencies  authorized  to  develop  and 
enforce  environmental  standards. 

(b)  The  Commission  will  also  consult 
early  with  interested  private  parties  and 
organizations,  including  when  the 
Commission's  own  involvement  is 
reasonably  foreseeable  in  a  private  or 
non-Federal  application. 

(c)  The  Commission  will  insure  that 
applicants  are  informed  of  any 
environmental  information  required,  to 
be  included  in  their  applications  and  of 
any  consultation  with  other  Federal 
agencies,  and  State,  local  or  Indian 
tribal  governments  required  prior  to 
making  the  application. 

§  10010.10    Wliether  to  prepd*-  ,r  EIS  (40 
CFR  1501.4). 

(a)  Categorical  exclusions  (CX)  (40 
CFR  1508.4). 

(1)  The  following  criteria  will  be  used 
to  determine  categories  of  actions  to  be 
excluded  from  preparation  of  an  EA  or 

as: 

(i)  Analysis  or  experience  shows  that 
the  action  or  group  of  actions  would 
have  no  significant  effect  on  the  quality 
of  the  human  environment;  and 

(ii)  The  action  or  group  of  actions 
would  not  involve  unresolved  conflicts 
concerning  alternative  uses  of  available 
resources. 

(2)  Based  on  the  criteria  in  paragraph 
(a)(1)  of  this  section,  the  categories  of 
actions  listed  in  subpart  G  of  this  part 
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are  excluded  from  the  preparation  of  an 
EA  or  EIS. 

(3)  The  exceptions  listed  in  subpart  G 
of  this  part  apply  to  individual  actions 
subject  to  CX.  Appropriate 
environmental  documents  must  be 
prepared  for  any  actions  involving  these 
exceptions. 

(4)  Notwithstanding  the  criteria, 
exclusions,  and  exceptions  in 
paragraphs  (a)(1)  through  (3), 
extraordinary  circumstances  may  dictate 
or  a  responsible  Commission  official 
may  decide  to  prepare  an  environmental 
document  to  assist  with  decision- 
making. 

(b)  Environmental  Assessment  (EA) 
(40  CFR  1508.9).  Procedures  regarding 
preparation  of  an  EA  are  addressed  in 
subpart  C  of  this  part. 

(c)  Finding  of  No  Significant  Impact 
(FONSI)  (40  CFR  1508.13).  A  FONSI 
will  be  prepared  as  a  separate  document 
based  upon  analysis  of  an  EA  and  a 
determination  that  the  proposed  action 
will  have  no  significant  environmental 
impact. 

(d)  Notice  of  Intent  (NOI)  (40  CFR 
1508.22).  A  NOI  will  be  prepared  as 
soon  as  practicable  after  a  decision  to 
prepare  an  environmental  impact 
statement  and  shall  be  published  in  the 
Federal  Register  and  made  available  to 
the  affected  public  in  accordance  with 
40  CFR  1506.6.  Publication  of  a  NOI 
may  be  delayed  if  there  is  proposed  to 
be  more  than  three  (3)  months  between 
the  decision  to  prepare  an 
environmental  impact  statement  and  the 
time  preparation  is  actually  initiated. 
The  Commission  will  periodically 
publish  a  consolidated  Hst  of  these 
notices  in  the  Federal  Register. 

(e)  Environmental  Impact  Statement 
(EIS)  (40  CFR  1508.11).  Decisions/ 
actions  which  would  normally  require 
the  preparation  of  an  EIS  are  identified 
in  subpart  G  of  this  part.  Procedures 
regarding  preparation  of  an  EIS  are 
addressed  in  subpart  D  of  this  part. 

§10010.11     Lead  agencies  (40  CFR  1501.5). 

(a)  The  Commission  will  serve  as 
lead,  or,  as  appropriate,  joint-lead 
agency  for  any  NEPA  procedure  that  is 
sponsored  by  or  otherwise  significantly 
involves  the  Commission. 

(b)  The  Commission  will  inform  the 
Office  of  the  Solicitor  of  any  agreements 
to  assume  lead  or  joint-lead  agency 
status. 

(c)  A  non-Federal  agency  may  be 
designated  as^  joint  lead  agency  if  it 
has  a  duty  to  comply  with  a  local  or 
State  environmental  review 
requirement.  Any  non-Fedfiral  agency 
may  be  a  cooperating  agency  by 
agreement.  The  Commission  will 
consult  with  the  Office  of  the  Solicitor 


in  cases  where  such  non-Federal 
agencies  are  also  applicants  before  the 
Commission  to  determine  joint-lead 
agency  responsibilities. 

§  10010.12     Cooperating  aqencies  (40  CFR 

^501.5). 

(a)  The  Commission  will  adhere  to 
CEQ  directives  both  in  the  designation 
of  cooperating  agencies  for  Commission 
sponsored  NEPA  procedures  and  in 
seeking  designation  as  a  cooperating 
agency  for  procedures  sponsored  by 
others.  Any  non-Federal  agency  may  be 
a  cooperating  agency  in  Commission 
NEPA  proceedings  by  agreement.  The 
Commission  will  consult  with  the  Office 
of  the  Solicitor  in  cases  where  such  non- 
Federal  agencies  are  also  applicants 
before  the  Commission  to  determine 
cooperating  agency  responsibilities. 

(b)  The  Commission  will  inform  the 
Office  of  the  Solicitor  of  any  agreements 
to  assume  cooperating  agency  status  or 
any  declinations  pursuant  to  40  CFR 
isni.fi  (rl. 

§10010.13     Scoping  140  CFR  1501.7). 

(a)  The  invitation  requirement  in  40 
CFR  1501.7(a)(1)  may  be  satisfied  by 
including  such  an  invitation  in  the  NOI. 

(b)  If  a  scoping  meeting  is  held, 
consensus  is  desirable:  however,  the 
lead  agency  is  ultimately  responsible  for 
the  scope  of  an  EIS.  In  the  case  of 
procedures  involving  joint-lead 
agencies,  all  joint-lead  agencies  share 
this  responsibility. 

§  10010.14    Time  limits  (40  CFR  1501.8). 

U  hen  time  limits  are  established  to 
prepare  an  environmental  document 
they  should  reflect  the  availability  of 

personnel  and  funds. 

Subpart  C.  Environmental 
Assessments 

§10010.15     Purpose 

This  subpart  provides  supplemental 
instructions  for  implementing  those 
portions  of  the  CEQ  regulations 
pertaining  to  environmental 
assessments  (EA). 

§10010,16    When  to  prepare  (40  CFR 
1501.3). 

(a)  An  EA  will  be  prepared  for  all 
actions,  except  those  categories  of  action 
excluded  from  documentation  or 
addressed  adequately  by  a  previous 
environmental  document,  or  for  those 
actions  for  which  a  decision  has  already 
been  made  to  prepare  an  EIS.  The 
purpose  of  such  an  EA  is  to  allow  the 
responsible  official  to  determine 
whether  to  prepare  an  EIS. 

(b)  In  addition,  an  EA  may  be 
prepared  on  any  action  at  any  time  in 


order  to  assist  in  planning  and  decision 
making' 

§10010.17    Public  involvement 

(a)  The  public  may  be  involved  in  the 
EA  process  when  appropriate.  Public 
notification  will  be  made  of  the 
availability  of  an  EA  document  (40  CFR 
1506.6). 

(b)  The  scoping  process  may  be 
applied  to  an  EA  (40  CFR  1501.7). 

§10010.18    Content 

(a)  At  a  minimum,  an  EA  will  include 
brief  discussions  of  the  need  for  the 
proposal,  of  alternatives  as  required  by 
section  102(2)(E)  of  NEPA,  of  the 
environmental  impacts  of  the  proposed 
action  and  such  alternatives,  and  a 
listing  of  agencies  and  persons 
consulted  (40  CFR  1508.9(b)): 

(b)  In  addition,  an  EA  may  be 
expanded  to  more  fully  describe  the 
proposal  and  a  broader  range  of 
alternatives  if  this  facilitates  planning 
and  decision  making. 

(c)  The  level  of  detail  and  depth  of 
impact  analysis  should  normally  be 
limited  to  that  needed  to  determine 
whether  there  are  significant 
environmental  effects. 

(d)  An  EA  will  contain  objective  and 
credible  analyses  which  support  its 
environmental  impact  conclusions.  It 
will  not,  in  and  of  itself,  conclude 
whether  or  not  an  EIS  wiil  be  prepared. 
This  conclusion  will  be  made  upon 
review  of  the  EA  by  the  responsible 
official  and  documented  in  either  a  NOI 
or  FONSI. 

§10010.19    Format 

(a)  An  EA  may  be  prepared  in  any 
format  useful  to  facilitate  planning  and 
decision  making. 

(b)  An  EA  may  be  combined  with  any 
other  planning  or  decision  making 
document;  however,  that  portion  which 
analyzes  the  environmental  impacts  of 
the  proposal  and  alternatives  will  be 
clearly  and  separately  identified  and  not 
spread  throughout  or  interwoven  into 
other  sections  of  the  document. 

§10010.20    Adoption. 

(a)  An  EA  prepared  for  a  proposal 
before  the  Commission  by  another 
agency,  entity  or  person,  including  an 
applicant,  may  be  adopted  if,  upon 
independent  evaluation  by  the 
responsible  Commission  official,  it  is 
found  to  comply  with  this  part  and 
relevant  provisions  of  the  CEQ 
regulatioiis. 

(b)  When  appropriate  and  efficient,  a 
responsible  Commission  official  may 
augment  such  an  EA  when  it  is 
essentially,  but  not  entirely,  in 
compliance  in  order  to  make  it  so. 
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icj  ii  an  ilA  or  augmenieu  t/\  is 
adopted,  the  responsible  Commission 
official  must  prepare  his/her  own  NOI 
or  FONSI  which  also  acknowledges  the 
origin  of  the  EA  and  takes  full 
responsibility  for  its  scope  and  content. 

Subpart  D.  Environmental  Impact 
Statements 

§10010.21     Purpose. 

This  subpart  provides  supplemental 
instructions  for  implementing  those 
portions  of  the  CEQ  regulations 
pertaining  to  environmental  impact 
statements  (EIS). 

§  10010.22    Statutory  requirements  (40  CFR 
1502.3). 

NEPA  requires  that  an  EIS  be 
prepared  by  the  responsible  Federal 
official.  This  official  is  normally  the 
lowest-level  official  who  has  overall 
responsibility  for  formulating, 
reviewing,  or  proposing  an  action  or, 
alternatively,  has  been  delegated  the 
authority  or  responsibility  to  develop, 
approve,  or  adopt  a  proposal  or  action. 
Preparation  at  this  level  will  ensure  that 
the  NEPA  process  will  be  incorporated 
into  the  planning  process  and  that  the 
EIS  will  accompany  the  proposal 
through  existing  review  processes. 

S 1 001 0.23    Timing  (40  CFR  1 502.5). 

(a)  The  feasibility  analysis  (go/no-go) 
stage,  at  which  time  an  EIS  is  to  be 
completed,  is  to  be  interpreted  as  the 
stage  prior  to  the  first  point  of  major 
commitment  to  the  proposal. 

(b)  An  EIS  need  not  be  commenced 
until  an  application  is  essentially 
complete;  e.g.,  any  required 
environmental  information  is  submitted, 
any  consultation  required  with  other 
agencies  has  been  conducted,  and  any 

■required  advance  funding  is  paid  by  the 
applicant  or  other  appropriate  party. 

$  10010.24    Page  limits  (40  CFR  1502.7). 

An  EIS  should  be  as  brief  as  possible 
and  still  convey  the  required 
information.  Normally  this  should  be 
accomplished  in  less  than  150  pages, 
though  documents  of  up  to  300  pages 
are  acceptable  for  more  comprehensive 
issues.  Where  the  text  of  an  EIS  for  a 
complex  proposal  or  group  of  proposals 
appears  to  require  more  than  the 
normally  prescribed  limit  of  300  pages, 
the  Commission  will  ensure  that  the 
length  of  such  statements  is  no  greater 
than  necessary  to  comply  with  NEPA, 
the  CEQ  regulations,  and  this  part. 

§10010.25     Supplemental  environmental 
impact  statements  (40  CFR  1502.9). 

(a)  Supplement  Environmental  Impact 
Statements  (SEIS)  are  only  required  if 
such  changes  in  the  proposed  action  or 


auernauves,  new  cirtuinstonces,  or 
resultant  significant  effects  are  not 
adequately  analyzed  in  the  previously 
prepared  EIS. 

(b)  The  Commission  will  consult  with 
the  Office  of  the  Solicitor  prior  to 
proposing  to  CEQ  to  prepare  a  final 
supplement  without  preparing  an 
intervening  draft. 

(c)  If.  after  a  Record  of  Decision  has 
been  executed  based  on  a  final  EIS,  a 
described  proposal  is  further  refined  or 
modified  and  if  there  are  only  minor 
changes  in  effects  or  they  are  still  within 
the  scope  of  the  earlier  EIS,  an  EA  and 
FONSI  may  be  prepared  for  subsequent 
decisions  rather  than  a  SEIS.  As 
identified  in  §  100010.61(b)(l)(i), 
changes  having  no  potential  for 
significant  environmental  impact  are 
categorically  excluded  frotn 
environmental  documentation 
requirements. 

§  10010.26     Fonnat  (40  CFR  1502.10). 

(a)  Proposed  departures  from  the 
standard  format  described  in  the  CEQ 
regulations  and  this  part  must  be 
approved  by  the  Executive  Director. 

(b)  The  section  listing  the  preparers  of 
the  EIS  will  also  include  other  sources 
of  information,  including  a  bibliography 
or  list  of  cited  references,  when 
appropriate. 

(c)  The  section  listing  the  distribution 
of  the  EIS  will  also  briefly  describe  the 
consultation  and  public  involvement 
processes  utilized  in  planning  the 
proposal  and  in  preparing  the  EIS,  if 
this  information  is  not  discussed 
elsewhere  in  the  document. 

(d)  If  CXQ's  standard  format  is  not 
used  or  if  the  EIS  is  combined  with 
another  planning  or  decision  making 
document,  the  section  which  analyzes 
the  environmental  consequences  of  the 
proposal  and  its  alternatives  will  be 
clearly  and  separately  identified  and  not 
interwoven  into  other  portions  of  or 
spread  throughout  the  document. 

§10010.27    Cover  Sheet  (40  CFR  1501.11). 

The  cover  sheet  will  indicate  whether 
the  EIS  intended  to  serve  any  other 
environmental  review  or  consultation 
requirements  pursuant  to  40  CFR 
1502.25. 

§10010.28    Summary  (40  CFR  1502.12). 

The  emphasis  in  the  summary  should 
be  on  those  considerations, 
controversies,  and  issues  which 
significantly  affect  the  quality  of  the 
human  environment. 

§10010.29    Purpose  and  need  (40  CFR 
1502.13). 

The  purpose  and  need  section  may 
introduce  a  number  of  factors,  including 
economic  and  technical  considerations 


and  Commission  statutory  missions, 
which  may  be  outside  the  scope  of  the 
EIS.  (Dare  should  be  taken  to  insure  an 
objective  presentation  and  not  a 
justification. 

§  10010.30    Alternatives  including  the 
proposed  action  (40  CFR  1502.14). 

(a)  As  a  general  rule,  the  following 
guidance  will  apply: 

(1)  For  internally  initiated  proposals; 
i.e.,  for  those  cases  where  the 
Commission  conducts  or  controls  the 
planning  process,  both  the  draft  and 
final  EIS  shall  identify  the 
Commission's  proposed  action,  or 
preferred  alternative. 

(2)  For  externally  initiated  proposals; 
i.e.,  for  those  cases  where  the 
Ck)mmission  is  reacting  to  an 
application  or  similar  request,  the  draft 
and  final  EIS  shall  identify  the 
applicant's  proposed  action  and  the 
Commission's  preferred  alternative 
unless  another  law  prohibits  such  an 
expression. 

(3)  Proposed  departures  from  this 
guidance  must  be  approved  by  the 
Executive  Director  and  the  Office  of  the 
Solicitor. 

(b)  Mitigation  measures  to  offset 
adverse  effects  of  the  proposed  action  or 
its  alternatives  are  not  necessarily 
independent  of  these  actions  and  should 
be  incorporated  into  and  analyzed  as  a 
part  of  the  proposal  and  appropriate 
alternatives.  Where  appropriate,  major 
mitigation  measures  may  be  identified 
and  analyzed  as  separate  alternatives  in 
and  of  themselves  where  the 
environmental  consequences  are 
distinct  and  significant  enough  to 
warrant  separate  evaluation 

§10010.31     Appendix  (40  CFR  1502.18). 
If  an  EIS  is  intended  to  serve  other 
environmental  review  or  consultation 
requirements  pursuant  to  40  CFR 
1502.25,  any  more  detailed  information 
needed  to  comply  with  these 
requirements  may  be  included  as  an 
appendix. 

§  1 001 0.32    Tiering  (40  CF  R  1 502.20). 

An  environmental  document  prepared 
by  or  for  the  Commission  may 
incorporate  by  reference,  either  in  part 
or  in  its  entirety,  an  earlier 
environmental  impact  statement  or 
environmental  assessment  when  the 
subject  matter  of  the  earlier  document  is 
directly  applicable.  The  Cx)mmission 
may  also  choose  to  prepax;p,  or  cause  to 
have  prepared,  a  broad  environmental 
document  to  cover  an  entire  program  or, 
alternatively,  a  series  of  projects  within 
a  distinct  geographic  area,  with  the 
intent  of  later  undertaking  project- 
specific  documentation  and  "tiering"  to 
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the  more  general  statement  or 
assessment 

§  1001C  33       ncorporatton  By  reference  (40 
CFR  1502.21). 

Citations  of  specific  topics  will 
include  the  pertinent  page  numbers.  All 
literature  references  will  be  listed  in  the 
biblioeraohv 

3  'OOiO  34     incomplete  or  unavailabte 
mtor-nation  ,40  Zfo  1502.22). 

i  lit;  reiereiiues  lu  uverall  costs  in  40 
CFR  1502.22  of  the  CEQ  regulations  are 
not  limited  to  market  costs,  but  may  also 
include  other  costs  such  as  social  costs 
due  to  delay. 

§1M10.35     Methodology  and  scientific 
accuracy  (4«  CFR  1502.24). 

Conclusions  about  environmental 
effects  will  be  preceded  by  an  analysis 
that  supports  that  conclusion  imless 
explicit  reference  by  footnote  is  made  to 
other  supporting  documentation  that  is 
readilv  nvailabip  to  the  Diibiic. 

§10010  36     c  nvifonmeiiai  review  and 
consultation  requirements  :40  CFB 
1502.25). 

(a)  The  Commission  will  maintain  a 
list  of  applicable  environmental  review 
and  consultation  requirements  pursuant 
to  other  federal  or  state  laws  and 
regulations  and  will  make  this  available 
to  interested  parties. 

(b)  If  the  EIS  is  intended  to  serve  as 
the  vehicle  to  fully  or  partially  comply 
with  the  requirements  of  other  federal  or 
stateiiaws  and  regulations,  the 
associated  analyses,  studies,  or  surveys 
will  be  identified  as  such  and  discussed 
in  the  text  of  the  EIS  and  the  cover  sheet 
will  so  indicate.  Any  supporting 
analyses  or  reports  will  be  incorporated 
by  reference  or  included  as  an  appendix 
and  shall  be  sent  to  reviewing  agencies 
as  appropriate  in  accordance  with 
applicable  regulations  or  procedures 

§  10010.37    Inviting  comments  (40  CFR 
1503.1). 

(a)  Comments  from  State  agencies  will 
be  requested  through  procedures 
established  by  the  C^vemor  pursuant  to 
Executive  Order  12372,  and  may  be 
requested  from  local  agencies  through 
these  procedures  to  the  extent  that  they 
include  the  affected  local  jurisdictions. 

(b)  When  the  proposed  action  may 
affect  the  environment  of  an  Indian 
reservation,  comments  will  be  requested 
from  the  Indian  tribe  through  the  tribal 
governing  body,  unless  the  tribal 
governing  body  has  designated  an 
alternate  rev'^.v  •\rnre";<^ 

§10010  38     Response  to  comments  |40 
CFR  '503  41 

(a)  Preparation  ot  a  tinal  EIS  need  not 
be  delayed  in  those  cases  where  a 


Federal  agency,  from  which  comments 
are  required  to  be  obtained  (40  CFR 
1  =i()3.1(aHl)).  does  not  comment  within 
the  prescribed  time  period.  Informal 
attempts  will  be  made  to  determine  the 
status  of  any  such  comments  and  every 
reasonable  attempt  should  be  made  to 
include  the  comments  and  a  response  in 
the  final  EIS. 

(b)  When  other  commentors  are  late, 
their  comments  should  be  included  in 
the  final  EIS  to  the  extent  practicable. 

§  10010.39     Elimination  t>t  duplication  witti 
state  and  local  procedures  (40  CFR  1506.2). 

The  Commission  will  incorporate  in 
its  appropriate  program  regulations 
provisions  for  the  preparation  of  an  EIS 
by  a  State  agency  to  the  extent 
authorized  in  section  102(2)(D)  of 
NFPA 


§  10010  40 
1506.41. 


ComCunirsg  aoc  .^rnenis  ,40  CFR 


Incorporating  documentation 
requirements  of  other  environmental 
regulations  into  an  EfS  is  both 
acceptable  and  desirable.  If  the  EIS  is 
combined  with  another  planning  or 
decision  making  document,  the  section 
which  analyzes  the  environmental 
consequences  of  the  proposal  and  its 
alternatives  will  be  clearly  and 
separately  identified  and  not 
interwoven  into  other  portions  of  or 
spread  throughout  the  document. 

§  10010  41     Commission  responsibility  (40 
CFR  1506.5). 

A  Commission  sponsored 
environmental  document  may  be 
prepared  by  the  Commission,  a  joint- 
lead  agency,  a  contractor  selected  or 
approved  by  \^e  Commission,  or,  when 
appropriate,  a  cooperating  agency. 
Regardless,  the  Commission  has  the 
responsibility  to  independently  evaluate 
and  draw  appropriate  conclusions. 
Following  the  Commission's 
preparation  or  independent  evaluation 
of  and  assumption  of  responsibility  for 
an  environmental  document,  an 
applicant  may  print  it  provided  the 
applicant  is  bearing  the  cost  of  the 
document  pursuant  to  other  laws. 

§  10010.42     Public  mvoivemer*  {40  CFR 
1506.6). 

The  Commission  will  adhere  to  CEQ 
requirements  regarding  the  use  of  public 
notices,  public  meetings,  public  review 
of  NEPA  documents,  and  other 
techniques  to  ensure  that  the  public  has 
ample  opportunity  to  provide  input  into 
the  proceedings  and  to  ensure  that  the 
Commission  will  give  due  consideration 
to  this  input. 


§  10010.43     Further  Guidance  (40  CFR 
1506.7). 

The  Commission  may  provide  further 
guidance  concerning  NEPA  pursuant  to 
its  organizational  responsibilities  and 
through  supplemental  directives. 

§10010.44     E^roposais  for  legislation  (40 
CFR  1566.8. 

(a)  When  appropriate,  the 
Commission  shall  identify  in  the  annual 
submittal  to  the  Office  of  Management 
and  Budget  of  the  Commission's 
proposed  legislative  program  any 
requirements  for  and  the  status  of  any 
environmental  documents. 

(b)  When  required,  the  Commission 
shall  ensure  that  a  legislative  EIS  is 
included  as  a  part  of  the  formal 
transmittal  of  a  legislative  proposal  to 
the  Congress. 

§10010.45    Time  peHods  (40  CFR  1506.19). 

(a)  The  minimum  review  period  for  a 
draft  EIS  will  be  sixty  (60)  days  from  the 
date  of  transmittal  to  the  Environmental 
Protection  Agency. 

(b)  The  Commission  will  be 
responsible  for  consulting  with  the 
Environmental  Protection  Agency  and/ 
or  CDEQ  about  any  proposed  reductions 
in  time  periods  or  any  extensions  of 
time  periods  proposed  by  those 
agencies. 

Subpart  E.  Relationship  to  Decision- 
Making 

§10010.46    Purpose. 

This  subpart  provides  supplementary 
instructions  for  implementing  those 
portions  of  the  CEQ  regulations 
pertaining  to  decision-making. 

§  1 001 0.47    Pre-declsion  reterrats  to  CEQ 
(40  CFR  1504.3). 

(a)  Upon  receipt  of  advice  that 
another  Federal  agency  intends  to  refer 
a  Commission  matter  to  CEQ,  the 
Commission  will  immediately  meet 
with  that  Federal  agency  to  attempt  to 
resolve  the  issues  raised. 

(b)  Upon  any  referral  of  a  Commission 
matter  to  CEQ  by  another  Federal 
agency,  the  Executive  Director  will  be 
responsible  for  coordinating  the 
Commission's  position. 

§10010.48     Decision-malting  procedures 
(40  CFR  1505.1). 

(a)  Procedures  by  which  the 
Commission  makes  decisions  are 
specified  in  43  CFR  part  10000. 

(b)  The  Commission  will  incorporate 
in  its  formal  decision-making 
procedures  provisions  for  consideration 
of  environmental  factors  and  relevant 
environmental  documents.  The  major 
decision  points  for  principal  programs 
likely  to  have  significant  environmental 
effects  will  be  clearly  identified. 
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(c)  Relevant  environmental 
documents,  including  supplements,  will 
be  included  as  part  of  the  record  in 
formal  rule  making  or  adjudicatory 
proceedings. 

(d)  Relevant  environmental 
documents,  comments,  and  resp>onses 
will  accompany  proposals  through 
existing  review  processes  so  that 
Commission  ofBcials  use  them  in 
making  decisions. 

(e)  The  decision-maker  will  consider 
the  environmental  impacts  of  the  entire 
range  of  alternatives  described  in  any 
relevant  environmental  document:  the 
range  of  these  alternatives  must 
encompass  the  actual  alternatives 
considprvd  hv  the  de<'"ision-maker. 

•  505.2). 

(a)  Any  decision  documents  prepared 
for  proposals  involving  an  EIS  may 
incorporate  all  appropriate  provisions  of 
40CFR  1505.2  (b)  and  (c). 

(b)  If  a  decision  document 
incorporating  these  provisions  is  made 
available  to  the  public  following  a 
decision,  it  will  serve  the  purpose  of  a 
record  of  decision. 

$10010.50    Implementing  th*  4«etsk>n  (40 
CFR  1505.3). 

The  terms  "monitoring"  and 
"conditions"  in  40  CFR  1505.3  of  the 
CEQ  regulations  will  be  interpreted  as 
being  relevant  to  factors  affecting  the 
quality  of  the  human  environment. 

$  1 001 0.51     Limitations  on  actions  (40  CFR 
1506.1). 

The  Executive  Director  will  notify  the 
Chairman  of  the  Commission  and  the 
Office  of  the  Solicitor  of  any  situations 
where  Commission  or  applicant  action 
would,  if  taken  prior  to  completion  of  a 
^fEPA  proceeding,  potentially  have  an 
adverse  environmental  impact  or  limit 
the  choice  of  reasonable  alternatives. 

§10010.52    Timing  of  actions  (40  CFR 
1506.10). 

The  Commission  will  consult  with  the 
Office  of  the  Solicitor  before  making  any 
request  for  reducing  the  time  period 
before  a  decision  or  action. 

§  1 001 0.53    Em«rg«nci«s  (40  CFR  1 506. 1 1 ). 

In  the  event  of  an  unanticipated 
emergency  situation,  the  Commission 
will  immediately  take  any  necessary 
action  to  prevent  or  reduce  risks  to 
public  health  or  safety  or  serious 
resource  losses  and  then  expeditiously 
consult  with  the  Office  of  the  Solicitor 
about  compliance  with  NEPA.  The 
Commission  will  also  be  responsible  for 
consulting  with  CEQ. 


.»  r  .  ,        „  t  ... 

f  10010.54    PMffOM. 

This  subpart  provides  supplemental 
instruction  for  implementing  those 
provisions  for  the  CEQ  regulations 
pertaining  to  procedures  for 
implementing  and  managing  the  NEPA 
process. 

$  10610.55    OrganizaMofi  for  anvironmcntai 
qualHy. 

(a)  Executive  Director.  The  Executive 
Director  is  responsible  for  providing 
advice  and  assistance  to  the 
Commission  on  matters  pertaining  to 
environmental  quality  and  for 
overseeing  and  coordinating  the 
Commission's  compliance  with  NEPA. 
Executive  Order  11514  as  amended  by 
Executive  Order  11991.  the  CEQ 
regulations,  and  this  part. 

Tb)  NEPA  Coordinator  The  Executive 
Director  will  designate  organizational 
elements  or  individuals,  as  appropriate, 
to  be  responsible  for  overseeing  matters 
pertaining  to  the  environmental  effects 
of  the  Commission's  plans  and 
programs.  The  individual(s)  assigned 
these  responsibilities  should  have 
management  experience  or  potential, 
understand  the  Commission's  planning 
and  decision  making  processes,  and  be 
well  trained  in  environmental  matters, 
including  the  Commission's  policies 
and  procedures  so  that  his/her/their 
advice  has  significance  in  the 
Commission's  planning  and  decisions. 

§10010.56    Approval  of  EISs. 

The  Chairman  of  the  Commission 
(Chairman),  acting  on  the  part  of  the  full 
Commission,  is  authorized  to  approve 
an  EIS.  The  Chairman  may  further 
assign  the  authority  to  approve  the  EIS 
if  he  or  she  chooses.  The  Executive 
Director  will  make  certain  that  there  are 
adequate  safeguards  to  assure  that  EISs 
and  other  environmental  documents 
comply  with  NEPA,  the  CEQ 
regulations,  this  part,  and  other  relevant 
Commission  procedures. 

§  1 001 0.57    List  of  sp«cific  compilance 
re«ponsit><liti«s. 

(a)  The  Commission  staff  shall: 

(1)  As  deemed  necessary,  prepare  a 
NEPA  handbook  or  adapt  applicable 
materials  prepared  by  other  agencies, 
providing  guidance  on  how  to 
implement  NEPA  in  principal  program 
areas. 

(2)  Prepare  program  regulations  or 
directives  for  applicants. 

(3)  Propose  categorical  exclusions. 

(4)  Prepare  EAs. 

(5)  Recommend  whether  to  prepare  an 
EIS. 

(6)  Prepare  NOis  and  FONSIs. 


(7)  Prepare  EISs. 

(b)  The  Executive  Director  shall: 

(1)  Approve  agency  handbooks  and 
other  NEPA  guidance 

(2)  Approve  regulations  or  directives 
for  applicants. 

(3)  Approve  categorical  exclusions. 

(4)  Approve  EAs. 

(5)  Decide  whether  to  prepare  an  EIS. 

(6)  Approve  NOIs  and  FONSIs. 

(7)  Make  recommendations  regarding 
the  adequacy  of  EISs. 

(c)  The  Chairman  of  the  Commission, 
acting  on  behalf  of  the  full  Commission, 
shall: 

(1)  Concur  with  regulations  or 
directives  for  applicants. 

(2)  Concur  wjtn  EAs. 

(3)  Approve  EISs. 

§10010.58     .niormalio.    dOovjt  ;n«  NE?  a 
procaas. 

The  Executive  Director  will  identify 
staff  contacts  where  information  about 
the  NEPA  process  and  the  status  of  EISs 
may  bo  obtained 

"-5-,-&C>art  ..J    A    ttons  Hequ^r'tiq  an  EiS 

Exclusion 

§10010.59    Purpose. 

This  subpart  provides  supplemental 
instruction  for  determining  major 
actions  requiring  an  EIS  and  for 
determining  actions  that  are 
categorically  excluded  from  NEPA. 

§  10010.60    Actions  normally  requiring  an 
EIS. 

(a)  The  following  proposals  will 
normally  require  the  preparation  of  an 
EIS; 

(1)  Establishment  of  major  new 
refuges  or  wildlife  management  areas, 
fish  hatcheries,  and  major  additions  to 
such  installations. 

(2)  Master  development  and/or 
management  plans  for  major  new 
installations. 

(3)  Management  plans  for  established 
installations  where  major  new 
developments  or  substantial  changes  in 
management  practices  are  proposed. 

(b)  If  for  any  of  these  proposals  it  is 
initially  decided  not  to  prepare  an  EIS, 
an  EA  will  be  prepared  in  accordance 
with  40  CFR  1501.4(e)(2). 

§  10010.61     Actions  subject  tc  cateqorlcal 
exclusion. 

(a)  General  categorical  exclusions. 
The  following  actions  are  categorical 
exclusions  (CX).  However, 
environmental  documents  will  be 
prepared  for  individual  actions  subject 
to  CX  if  the  exceptions  listed  in 
§  10010.62  apply. 

(1)  Personnel  actions  and 
investigations  and  personnel  services 
contracts. 
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(2)  Internal  organizatiuial  charges  and 
facility  and  office  reductions  and 
closings. 

(3)  Routine  financial  transactions, 
including  such  things  as  salaries  and 
expenses,  procurement  contracts, 
guarantees,  financial  assistance,  income 
transfers,  audits,  fees,  bonds  and 
royalties. 

(4)  Legal  transactions,  including  such 
things  as  investigations,  patents,  claims, 
legal  opinions,  and  judicial  activities 
including  their  initiation,  processing, 
settlement,  appeal  or  compliance. 

(5)  Monitoring  actions,  including 
inspections,  assessments,  administrative 
hearings  and  decisions;  when  the 
regulations  themselves  or  the 
instruments  of  regulations  (leases, 
permits,  licences,  etc.)  have  previously 
been  covered  by  the  NEPA  process  or 
exempt  from  it. 

(6)  Non-destructive  data  collection, 
inventory  (including  field,  aerial  and 
satellite  surveying  and  mapping),  study, 
and  research  activities. 

(7)  Routine  and  continuing 
government  business,  including  such 
things  as  supervision,  administration, 
activities  having  limited  context  and 
intensity,  for  example,  activities  of 
limited  size  and  magnitude  of  short- 
term  effects. 

(8)  Management  formulation, 
allocation,  transfer  and  reprogramming 
of  the  Commission's  budget  at  all  levels. 
This  does  not  exclude  the  preparation  of 
environmental  documents  for  proposals 
included  in  the  budget  when  otherwise 
required. 

(9)  Legislative  proposals  of  an 
administrative  or  technical  nature, 
including  such  things  as  changes  in 
authorizations  for  appropriations,  and 
minor  boundary  changes  and  land 
transactions;  or  having  primarily 
economic,  social,  individual  or 
institutional  effects;  and  comments  and 
reports  on  referrals  of  legislative 
proposals. 

(10)  Policies,  directives,  regulations, 
and  guidelines  of  an  administrative, 
financial,  legal,  technical,  or  procedural 
nature;  or  the  environmental  effects  of 
which  are  too  broad,  speculative,  or 
conjectural  to  lend  themselves  to 
meaningful  analysis  and  will  be  subject 
later  to  the  NEPA  process,  either 
collectively  or  case-by-case. 

(11)  Activities  which  are  educational, 
informational,  advisory  or  consultative 
to  other  agencies,  public  and  private 
entities,  visitors,  individuals  or  the 
general  public. 

(12)  Cooperative  agreements  and 
interagency  agreements. 

(b)  Specific  categorical  exclusions. 
The  following  actions  are  categorical 
exclusions  (CX). 


(1)  General; 

(i)  Changes  or  amendments  to  an 
approved  action  when  such  changes 
have  no  potential  for  causing  substantial 
environmental  impact. 

(ii)  Personnel  training,  environmental 
interpretation,  public  safety  efforts  and 
other  educational  activities. 

(iii)  The  issuance  and  modification  of 
procedures,  including  manuals,  orders 
and  fielH  rules,  when  the  impacts  are 
limited  to  administrative  or 
technological  effects. 

(iv)  The  acquisition  of  land  or  water 
rights  in  accordance  with  the 
Commission's  procedures,  when  the 
acquisition  is  from  a  willing  seller,  the 
acquisition  planning  process  has  been 
performed  in  coordination  with  the 
affected  public  and  essentially  the 
existing  use  will  be  continued. 

(2)  Resource  management: 
(i)  Research,  inventory  and 

information  collection  activities  directly 
related  to  the  conservation  of  fish  and 
wildlife  resources  which  involve 
negligible  animal  mortality  or  habitat 
destruction,  and  no  introduction  of 
either  exotic  organisms  or  contaminants. 

(ii)  The  operation,  maintenance  and 
management  of  existing  facilities  and 
improvements  (i.e.  structures,  roads), 
including  renovations  and  replacements 
which  result  in  no  or  only  minor 
changes  in  the  capacity,  use  or  purpose 
of  the  affected  faciHties. 

(iii)  The  addition  of  small  structures 
or  improvements  in  the  area  of  existing 
facilities,  which  result  in  no  or  only 
minor  changes  in  the  capacity,  use  or 
purpose  of  the  affected  area. 

(iv)  The  reintroduction  (stocking)  of 
native  or  established  species  into 
suitable  habitat  within  their  historic  or 
established  range. 

(v)  Minor  changes  in  the  amounts  or 
types  of  public  use  on  Commission 
managed  land  or  land  acquired  with 
Commission  funds,  in  accordance  with 
existing  regulations,  management  plans 
and  procedures. 

(vi)  Consuhation  and  technical 
assistance  activities  directly  related  to 
the  conservation  of  fish  and  wildlife 
resources. 

(3)  Use  of  Conunission-managed  or 
funded  lands: 

(i)  The  issuance  of  special  approvals 
for  public  use  of  Commission-managed 
land  or  land  acquired  with  Commission 
funds,  which  maintains  essentially  the 
same  level  of  use  and  does  not  continue 
a  level  of  use  that  has  resulted  in 
adverse  environmental  effects. 

(ii)  Permitting  a  limited  additional  use 
of  an  existing  right-of-way  over 
Commission-managed  land  or  land 
acquired  with  Commission  funds,  such 
as  the  addition  of  new  power  or 


telephone  lines  where  no  new  structures 
or  improvements  are  required,  or  the 
addition  of  buried  lines. 

(iii)  The  issuance  or  reissuance  of 
rights-of-way  and  special  use  approvals 
for  Commission-managed  land  or  land 
acquired  with  Commission  funds  that 
result  in  no  or  negligible  environmental 
effects. 

(iv)  The  reissuance  of  grazing  or 
agricultural  use  approvals  for 
Commission-managed  land  or  land 
acquired  with  Commission  funds  which 
do  not  increase  the  level  of  use  nor 
continue  a  level  of  use  that  has  resulted 
in  adverse  environmental  effects. 

(4)  Funding  for  activities  by  others: 
(i)  Planning  grants  or  other  funding 

for  planning  activities  and  the 
administrative  determination  that  plans 
were  prepared  in  accordance  with 
prescribed  standards.  However,  when 
the  plan  is  submitted  to  the  Commission 
for  implementation,  the  program 
proposed  by  the  plan  is  subject  to  the 
NEPA  process. 

(ii)  Grants  or  other  funding  for 
categorically  excluded  actions  listed  in 
paragraphs  (b)  (1)  through  (3)  of  this 
section. 

(5)  Inter-agency  Initiatives:  Actions 
where  the  Commission  has  concurrence 
or  co-approval  with  another  agency  and 
the  action  is  a  categorical  exclusion  for 
that  agency. 

(6)  Transfer  of  the  operations  and 
maintenance  of  Federal  lands,  water,  or 
facilities  to  water  districts,  recreation 
agencies,  fish  and  wildlife  agencies,  or 
other  entities  where  the  anticipated 
operation  and  maintenance  activities  are 
agreed  to  in  a  contract  or  a 
meiporandum  of  agreement,  follow 
approved  Conimission  policy,  and  no 
major  change  in  operation  and 
maintenance  is  anticipated  or  a 
proposed  major  change  in  operation  and 
maintenance  has  previously  been  the 
subject  of  an  appropriate  NEPA 
document. 

§  1001 0.62    Exceptions  to  categorical 
exclusion  s. 

The  following  exceptions  apply  to 
individual  actions  within  categorical 
exclusions  (CX).  Environmental 
documents  must  be  prepared  for  actions 
which  may: 

(a)  Have  significant  adverse  effects  on 
public  health  or  safety. 

(b)  Have  adverse  effects  on  such 
unique  geographic  characteristics  as 
historic  or  cultural  resources,  parks, 
recreation  or  refuge  lands,  wilderness 
areas,  wild  or  scenic  rivers,  sole  or 
principal  drinking  water  aquifers,  prime 
farmlands,  wetlands,  floodplains,  or 
ecologically  significant  or  critical  areas, 
including  those  listed  on  the 
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Department  of  the  hiterior's  National 
Register  of  Natur»l  Landmarks. 

(c)  Have  highly  controversial 
environmental  effects. 

(d)  Have  highly  uncertain  and 
potentially  significant  environmental 
effects  or  involve  unique  or  unknown 
environmental  risks. 

(e)  Establish  a  precedent  for  future 
action  or  represent  a  decision  in 
principle  about  future  actions  with 
potentially  significant  environmental 
effects. 

(f)  Be  directly  related  to  other  actions 
with  individually  insignificant  but 
cumulatively  significant  environmental 
effects. 

(g)  Have  adverse  effects  on  properties 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 

(h)  Have  adverse  effects  on  species 
listed  or  proposed  to  be  listed  on  the 
List  of  Endangered  or  Threatened 
Species,  or  have  adverse  effects  on 
designated  Critical  Habitat  for  these 
species. 

(i)  Require  compliance  with  Executive 
Order  12988  (Floodplain  Management), 
Executive  Order  11990  (Protection  of 
Wetlands),  or  the  Fish  and  Wildlife 
Coordination  Act.  However,  an  action 
may  be  categorically  excluded  following 
applicable  reviews  if  the  action  is  found 
to  be  in  conformance  with  the 
applicable  law  or  executive  order. 

(j)  Threaten  to  violate  a  Federal,  State, 
local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

|FR  Doc.  9&-974  Filed  1-24-96;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  ft4 

[CC  Docket  No.  91-281;  OA  96-19] 

Calling  Number  Identification 
Service — Catler  ID 

i-MHcy.  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  extension  of 

comment  f)eriod. 

SUMMAHY:  On  fanuary  16. 1996.  the 
Common  Carrier  Bureau  (Network 
Services  Division)  of  the  Federal 
Communications  Commission  released 
an  order  extending  the  time  in  which  to 
file  reply  comments  in  response  to  the 
Commission's  Fourth  Notice  of 
Proposed  Rulemaking  (In  the  Matter  of 


Rules  And  Policies  Regarding  Calling 
Number  Identification-Caller  ID.  CC 
Docket  No.  91-281  (60  FR  63491,  Dec. 
11.  1995).  The  Commission  extended 
the  filing  date  because  the  reply 
comments  were  due  while  the 
Commission  was  closed  due  to  the 
government  shutdown  and  the  weather 
emergency.  The  Order  extends  the  date 
to  January  31.  1996. 
DATES:  Reply  Comments  must  be  filed 
on  or  before  January  30.  1996. 
AOOAESSCS:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  DC  20554. 
FOM  FURTHCR  INFORMATION  CONTACT: 
Michael  Specht,  (202)  418-2378,  or 
Elizabeth  Nightingale,  (202)  418-2352, 
both  of  the  Common  Carrier  Bureau, 
Network  Services  Division. 
SUPPI.EMENTARY  INFORMATION:  Rules  and 
Policies  Regarding  Calling  Number 
Identification — Caller  ID;  Order 

Adopted:  January  16,  1996 

Released:  January  16.  1996 
By  the  Deputy  Chief.  Network  Services 
Division. 
Common  Carrier  Burea\i: 

1 .  In  a  Fourth  Notice  of  Proposed 
Rulemaking  released  December  1,  1995, 
the  Commission  sought  comment  on 
proposed  modifications  to  its  caller  ID 
rules  concerning  blocking  and 
unblocking  capabilities.  See  Order  and 
Fourth  Notice  of  Proposed  Rulemaking, 
Rules  and  Policies  Regarding  Calling 
Number  Identification  Service — Caller 
ID.  CC  Docket  No.  91-281.  FCC  95-480 
(released  December  1.  1995).  Comments 
were  due  December  27.  1995.  and  reply 
comments  were  due  January  10,  1996. 
Due  to  the  government  shutdown  and 
the  weather  emergency,  however,  the 
Commission  was  closed  on  these  dates. 

2.  In  a  public  notice  released  January 
11.  1996  (DA  96-2),  the  Commission 
announced  that  "any  documents  that 
were  due  to  be  filed  with  the 
Commission  .  .   .  while  it  was  closed. 
whether  for  the  budget-related 
shutdown  or  the  subsequent  weather 
emergency,  wiU  be  ihic  ■•  later  thaa 
5:30  p.m.  on  Tuesday,  January  18, 
1996."  (emphasis  in  original).  The  filing 
deadline  for  the  comments,  therefore,  is 
subject  to  the  January  16  date  imposed 
by  that  notice. 

3.  The  public  notice  released  on 
January  11.  however,  did  not  address  a 
situation  in  which  both  comments  and 
replies  were  due  while  the  Commission 
was  closed.  By  this  Order,  the  filing 
deadline  for  reply  comments  is 
extended  to  January  30,  1996. 


4.  Accordingly,  it  is  ordered  that  the 
date  for  filing  reply  comments  to  the 
Fourth  Notice  of  Proposed  Rulemaking 
in  this  proceeding  is  extended  to 
JaBuary  M,  19M. 

5.  This  acticxi  is  taken  pursuant  to 
authority  found  in  Sections  4(i)  and  5(c) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i)  and  155(c), 
and  authority  delegated  thereunder 
pursuant  to  Sections  0.91.  0.204  (a)-(b) 
and  0.291  of  the  Commission's  Rules.  47 
C.F.R.  0.91.  0.204(a)-(b)  and  0.291. 

6.  For  further  information  concerning 
this  proceeding,  contact  Michael 
Specht.  (202)  418-2378,  or  Elizabeth 
Nightingale,  (202)  418-2352,  both  of  the 
Common  Carrier  Bureau.  Network 
Services  Division. 

Federal  Communications  Commission. 
John  S.  Merabite. 

Deputy  Chief.  Network  Services  Division, 

Common  Carrier  Bureau. 

(FR  Doc.  96-1146  Filed  1-24-96;  «:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safpty 
Administration 

49  CFR  Part  533 

[Dockat  No.  94-20;  Notice  4] 

RIN2127-AF16 

Light  Truck  Average  Fuel  Economy 
Standard,  Model  Year  1998 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  On  January  3.  1996.  NHTSA 
published  a  notice  of  proposed 
rulemaking  (61  FR  145)  to  establish  a 
corporate  average  fuel  economy 
standard  for  light  trucks  for  model  year 
1998.  The  comment  closing  date  was 
given  as  February  20.  1996.  under  the 
"Dates"  heading  on  page  145  but  as 
March  4.  1996,  under  the  "Comments" 
section  on  page  155.  The  comment 
closing  date  on  page  155  should  be 
February  20.  1996. 

Issued  on:  lanuary  18. 1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc.  96-1107  Filed  1-24-96;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  ana  inspection  Service 

[DocKet  No   9tv.<XMN] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
SuDcommirtee  Meeting 

The  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods' 
(NACMCF)  Subcommittee  on  Fresh 
Produce  will  hold  a  meeting  on 
February  2, 1996.  at  the  Courtyard  bv 
Marriott,  4455  Metro  Parkway,  Fort 
Myers,  Florida  33901.  (813)  275-8600 
The  meeting  will  be  held  from  8  30  am 
to  5:00  p.m. 

The  NACJv^CF  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed.  This  includes  critena 
pertaining  to  microorganisms  that 
indicate  whether  food  has  been 
produced  and  transported  using  good 
manufacturing  practices. 

The  Food  and  Drug  Administration 
asked  the  NACMCF  to  consider  controls 
that  may  be  appropriate  for  reducing 
foodbome  disease  outbreaks  from  raw 
produce.  These  controls  may  include 
the  development  of  generic  HACCP 
plans  for  the  growing,  harvesting,  and 
transportation  of  fresh  fruits  and 
vegetables,  as  well  as  guidance  on  the 
handling  and  preparation  of  fresh  fruits 
and  vegetables.  The  Fresh  Produce 
Subcommittee,  under  the  auspices  of 
the  full  Advisory  Committee  is 
conducting  the  initial  review  and 
research.  The  February  2,  1996.  mwting 
will  address  (1)  the  scope  of  the  pubiu 
health  problem  related  to  these 
products;  (2)  current  industry  practices; 
and  (3)  possible  controls  that  may  be 
appropriate  for  preventing  or  reducing 
foodbome  disease  outbreaks  from  raw 
products. 


The  Subcommittee  meeting  is  open  to 
the  public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
before  and  after  the  meeting.  Comments 
should  be  addressed  to:  Mr.  Craig 
Fedfhock,  Advisorv  Committee 
Specialist,  U.S.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service,  Room  311.  1255  22nd  Street 
NW..  Washington,  DC  20250-3700. 
Background  materials  and  the  meeting 
agenda  are  available  for  inspection  by 
contacting  Mr.  Fedchock  on  (202)  254- 
2517. 

Done  at  Washington,  DC,  on:  January  19, 

199b 

Michael  R.  Taylor, 

Administrator.  Food  Safety  and  Inspection 
Service 

FR  rkx    96- 1:^:  Filed  1-23-96;  10:15  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphenc 
Administration 

Evaluation  of  Coastal  Zone 
Management  Program  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Of  eaii  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
.>\tmosphenc  .'\dLministration  (NOAA), 

Dcx: 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  Guam  Coastal  Zone 
Management  Program,  and  the  Weeks 
Bav  {.\L].  North  Carolina,  and  North 
Inlet-Winyah  Bay  (SC)  National 
Estuarine  Research  Reserve  Programs. 
These  evaluations  will  be  conducted 
pursuant  to  sections  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  implementation  and 
reserve  management  Evaluation  of 
Coastal  Zone  Management  Programs  and 
National  Estuanne  Research  Reserves 
requires  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  reserve 
Management  Plan  approved  by  the 
Secretarv  of  Commerce,  and  adhered  to 


the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  with  interested  Federal, 
State,  8uid  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Guam  Coastal  Zone  Management 
Program  site  visit  will  be  from  February 
12-16, 1996.  A  public  meeting  will  be 
conducted  on  Thursday,  February  15, 
1996,  at  6:00  p.m.,  at  the  Governors 
Cabinet  Conference  Room  at  Adelup, 
Guam. 

The  Weeks  Bay  National  Estuarine 
Research  Reserve.  Alabama  site  visit 
will  be  from  February  12-16,  1996.  A 
public  meeting  will  be  held  on 
Wednesday,  February  14, 1996,  at  7:00 
p.m.,  at  the  Weeks  Bay  Interpretive 
Center,  11300  U.S.  Hiighway  98. 
Fairhope,  AL. 

The  North  Carolina  National 
Estiiarine  Research  Reserve  site  visit 
will  be  from  February  12-16,  1996. 
Public  meetings  will  be  held  on 
Wednesday,  February  14, 1996  at  7:00 
p.m.,  at  the  North  Carolina  Maritime 
Museum,  315  Front  Street,  Beaufort, 
North  Carolina,  and  on  Thursday, 
February  15,  1996,  at  7:00  p.m.,  at  Bryan 
Auditoriimi  within  Morton  Hall,  on  the 
campus  of  the  University  of  North 
Carolina  at  Wilmington,  601  South 
College  Road,  Wilmington,  North 
Carolina. 

The  North  Inlet-Winyah  Bay  National 
Estuarine  Research  Reserve,  South 
Carolina,  site  visit  will  be  from  March 
11-15,  1996.  A  public  meeting  wrill  be 
held  on  Tuesday,  March  12,  1996,  at 
7:0(3  p.m..  at  the  Kimbel  Conference 
Lodge,  Highway  17  (1  mile  north  of 
Georgetown),  Hobcaw  Barony, 
Georgetown,  South  Carolina. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper{s)  at  least  45  days  prior  to 
the  public  meeting(s).  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 


lZ3i) 


Federal  Register  /  Vol.  61.  No    17  /  Thursday,  January  25.  1996  /  Notices 


accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  conunents 
to  Vickie  A.  Allin.  Chief.  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  noUce  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Evaluation  Findings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  AlUn.  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East- West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-3090.  ext.  126. 

Federal  Domestic  Assistance  Catalog 
11.419.  Coastal  Zone  Management  Program 
Administration. 

Dated:  January  19. 1996. 
Dave  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone. 
|FR  Doc  96-1085  Filed  1-24-96;  8:45  ami 
siLUMQ  cooc  seio-oa-M 


Monitor  National  Marine  Sanctuary; 
Notice  of  •ptent  to  Issue  a  Special  Use 
Permit,  Request  for  Applications  for 

Sf>ecial  -Jse  ^e'''"  •    ►^►•c.  -'*st  fof 
ComTients,  Correcticr: 

AGENcr:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Senace  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Correction. 

SUMMARY:  In  the  public  notice  of  intent 
to  issue,  and  request  for  applications  for 
a  special  use  permit  to  conduct  non- 
research  diving  at  the  Monitor  National 
Marine  Sanctuary  (MNMS)  (60  FR 
63508,  December  11.  1995)  make  the 
following  corrections: 

On  page  63508,  in  the  second  column, 
the  fax  nimiber  Usted  in  the  addresses 
section  should  be  changed  to:  804-591- 
7310. 

On  page  63509,  in  the  second  column, 
last  paragraph,  item  #3,  should  be 
corrected  to  read: 

3.  The  permittee  shall  use  only 
vessels  that  meet  all  applicable  U.S. 
Coast  Guard  (USCG)  certification  and 
license  requirements  and  that  are 
appropriately  inspected,  certified,  and 
Ucensed.  A  low  profile  vessel  of  less 
than  45  feet  in  length  is  preferred. 

This  correction  clarifies  that  the  45 
foot  vessel  length  is  a  preference  rather 
than  a  requirement.  Due  to  the  logistics 
of  this  activity  and  the  weather  and 
current  conditions  frequently  found  at 


the  Monitor  site,  NOAA  prefers  that 
vessels  be  no  larger  than  45  feet  in 
length.  However,  NOAA  did  not  intend 
to  preclude  the  use  of  larger  vessels 
provided  that  applicants  who  wish  to 
use  a  larger  vessel  explain  in  their 
application  why  this  is  appropriate. 

Dated:  January  19,  1996. 
David  L.  Evans, 

Acting  Deputy  Assistant  Administrator, 

Ocean  Services  and  Coastal  Zone 

Management. 

IFR  Doc.  96-1166  Filed  1-24-96;  8:45  am) 
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Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  Meeting 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Department  of 
Commerce. 

ACTION:  Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council  open 
meeting. 

SUMMARY:  The  Advisory  Council  was 
established  in  December  1993  to  advise 
NOAA's  Sanctuaries  and  Reserves 
Division  regarding  the  management  of 
the  Monterey  Bay  National  Sanctuary. 
The  Advisory  Council  was  convened 
imder  the  National  Marine  Sanctuaries 
Act. 

Time  and  Place:  Friday.  January  26, 1996, 
from  9:00  until  1:00.  The  meeting  will  be 
held  at  the  Hudson  House  on  Point  Lobos 
State  Reserve.  Highway  One,  Carmel. 
California. 

Agenda:  General  issues  related  to  the 
Monterey  Bay  National  Marine  Sanctuary  are 
expected  to  be  discussed,  including  an 
update  from  the  Sanctuary  Manager,  reports 
from  the  working  groups,  an  update  on  the 
status  of  the  Sanctuary  Foundation  and 
Sancniary  license  plate,  and  a  discussion  of 
efforts  to  sustain  the  State  Mussel  Watch 
Program. 

Public  Participation:  The  meeting  will  be 
open  to  the  public.  Seats  will  be  available  on 
a  first-come,  first-served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Delay  at  (408)  647-4246  or  Elizabeth 
Moore  at  (301)  713-3141. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 
David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 

Ocean  Services  and  Coastal  Zone 

Management. 

[FR  Doc.  96-1153  Filed  1-24-96;  8:45  am) 
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New  England  F^  she  y  Management 
Council;  Meet^q 

AGENCY:  Nduunai  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  afiecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  begin  on 
Thursday,  January  25. 1996.  at  10  a.m. 
and  on  Friday.  January  26,  1996,  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA;  telephone: 
(617) 231-0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director. 
New  England  Fishery  Management 
Council  (617)  231-0422. 

SUPPLEMENTARY  INFORMATION: 

January  25, 1996 

The  January  25  session  will  begin 
with  a  report  on  the  21st  Stock 
Assessment  Workshop  presented  by  the 
sta^of  the  Northeast  Fisheries  Science 
Center.  Analyses  will  be  reviewed  for 
the  following  species/ stocks:  Long- 
finned  squid  (Loligo);  short-flnned 
squid  (Illex).  Atlantic  herring,  winter 
flounder,  and  the  northeast  groundfish 
complex. 

The  afternoon  agenda  will  include 
reports  from  the  Council's  Sea  Scallop. 
Marine  Mammal,  and  Northeast 
Multispecies  (Groundfish)  Committees. 
The  Sea  Scallop  Committee  will  discuss 
Framework  Adjustment  7  to  the  Atlantic 
Sea  Scallop  Fishery  Management  Plan 
(FMP).  The  Council  will  also  review 
public  hearing  comments  on.  and 
possibly  approve,  .Amendment  6  to  the 
Atlantic  Sea  Scallop  FMP.  The 
amendment  would  establish  a 
temporary  experimental  use  area  10 
miles  (18.5  km)  south  of  Martha's 
Vineyard  for  sea  scallop  research, 
enhancement,  and  aquaculture.  The 
Marine  Mammal  Committee  will  discuss 
Framework  Adjustment  13  to  the 
Northeast  Multispecies  FMP.  The 
Groundfish  Committee  will  consider 
final  approval  of  Amendment  7  to  the 
Northeast  Multispecies  FMP,  a  program 
that  would  rebuild  severely  overfished 
cod,  haddock,  and  yellowtail  flounder 
and  other  depleted  groundfish  stocks. 
Late  in  the  afternoon,  the  Council  will 
discuss  and  provide  input  to  NOAA  on 
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the  pending  Fishing  Capacity  Reduction 
Program. 

Abhrvviated  Rulemaking — .\tlantic  Sea 

Scallops 

At  me  recommendation  of  its  Scallop 
Committee,  the  Council  will  consider 
final  action  on  Framework  Adjustment 
7  to  the  Atlantic  Sea  Scallop  FMP  under 
the  framework  for  abbreviated 
rulemaking  procedure  contained  in  50 
CFR  650.40.  The  Council  proposes  to 
extend  the  current  rule  specifying  a 
maximum  crew  size  of  seven  until  a 
plan  amendment  allows  the 
consolidation  of  days-at-sea  now 
allocated  to  individual  scallop  vessels, 
or  until  the  Coimcil  changes  the  crew 
size  through  other  action. 

Abbreviated  Rulemaking  Action — 
Northeast  Multispecies 

The  Coimcil  will  consider  final  action 
on  Framework  Adjustment  13  to  the 
Northeast  Multispecies  FMP  under  the 
framework  for  abbreviated  rulemaking 
procedure  contained  in  50  CFR  651.40 
The  action  is  intended  to  further  reduce 
the  bycatch  of  harbor  porpoise  in  the 
Gulf  of  Maine  sink  gillnet  fishery  bv 
initiating  time-area  closures  in  the  mid- 
coast  and  southern  New  England 
regions  during  the  spring. 

The  Council  will  consider  public 
comments  at  a  minimum  of  two  Council 
meetings  prior  to  making  any  final 
recommendations  to  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  under  the  provisions  for 
abbreviated  rulemaking  cited  above.  If 
the  Regional  Director  concurs  with  the 
measures  proposed  by  the  Council,  he 
will  publish  them  as  a  final  rule  in  the 
Federal  Register. 

irfnuarv  ^b, 1996 

If  necessary,  the  Council  will  begin 
the  January  26  session  with  further 
discussion  of  Amendment  7  to  the 
Northeast  Multispecies  FMP.  Other 
items  of  business  involving  groundfish 
management  include  NMFS 
consultation  with  the  Council 
concerning  decisions  on  small  mesh 
fisheries  certification  as  defined  in  the 
Northeast  Multispecies  FMP  and  initial 
discussion  of  a  program  to  consolidate 
fishing  effort  in  the  groimdfish  fleet. 

The  afternoon  agenda  will  conclude 
with  reports  from  the  Council 
Chairman,  Coimcil  Executive  Director, 
NMFS  Regional  Director.  Northeast 
Fisheries  Science  liaison.  Mid-Atlantic 
Fishery  Management  Council  liaison, 
and  representatives  from  the 
Department  of  State.  Coast  Guard,  Fish 
and  Wildlife  Service,  and  the  Atlantic 
States  Marine  Fisheries  Commission. 
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.\ny  other  outstanding  business  will  be 
addressed  at  this  time 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  (see  ADDRESSES)  at 
least  5  days  pnor  to  the  meeting  date. 

Authorit>-:  16  U.S.C.  1801  et  seq. 

Dated:  lanuarv-  19.  1996. 
Richard  W  Surdi. 
Acting  DinH~tor.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  i>€r-ti::4  Filed  1-22-96;  1:37  pm] 
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n.D.  011796B] 

North  Pacific  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  (NMFS),  National  Oceanic  and 
.Mmosphenc  .Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  North  Pacific  Fishery 

Management  Council  (Council)  and  its 
advisor\-  bodies  will  meet  the  week  of 
January  29,  1996,  in  Anchorage.  AK. 
The  Council  will  also  hold  a  joint 
meeting  with  the  Alaska  Board  of 
Fisheries  (ABOF)  on  January  30.  Other 
committee  and  workgroup  meetings 
may  be  held  on  short  notice  during  the 
week;  notices  will  be  posted  at  the 
meeting  site.  All  meetings  are  open  to 
the  public  with  the  exception  of  Council 
executive  sessions  to  discuss  personnel 
issues,  international  issues,  and 
litigation 

DATES:  The  .Ad\  isoiy  Panel  and 
Scientific  and  Statistical  Committee 
meeting  will  begin  at  1:00  p.m.  on 
January  29.  1996.  and  continue  through 
Januarv'  31.  The  Council  will  meet 
jointly  with  the  ABOF  on  January  30, 
tentatively  set  to  begin  at  10:30  a.m.. 
and  begin  their  normal  plentiry  session 
at  8:00  a.m.  on  January  31.  1996. 
continuing  into  February  4. 
ADDRESSES:  These  meetings  will  be  held 
at  the  .\nchorage  Hilton  Hotel,  500  W.^ 
3rd  Avenue.  Anchorage,  AK  99501. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave..  Suite  306,  Anchorage,  AK 
99,501-2252 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  teiepho.ne   907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  joint  meeting  of  the 
Council  and  the  ABOF  on  January  30, 
1996,  includes  the  following  subjects. 


1.  Reports  on  the  North  Pacific 
Fisheries  Research  (Observer)  Plan,  crab 
stocks  1995/96  fishery  updates,  and  an 
update  on  Bering  Sea/ Aleutians  Islands 
(BSAI)  crab  reseaitih. 

2.  A  rejxjrt  on  the  use  of  length  base- 
analysis  to  estimate  Bristol  Bay  red  king 
crab  abundance. 

3.  Discussion  of  Council  action  on 
Bering  Sea  trawl  closures  to  protect 
crab. 

4.  Discussion  of  Tanner  crab  bycatch 
cap  transfers  between  Zones  1  and  2  in 
the  BSAI. 

5.  Proposals  before  the  Board  of 
Fisheries  that  require  Council 
consultation. 

6.  Report  on  plans  by  the  State  of 
Alaska  for  managing  groundfish  and 
scallops  in  1996. 

The  agenda  for  the  Council's  plenary 
session,  beginning  on  January  31. 1996 
includes: 

1 .  Report  from  NMFS  on  domestic 
fisheries  and  the  Sablefish  and  Halibut 
Individual  Fishery  Quota  (IFQ) 
fisheries. 

2.  Review  of  management  actions 
under  the  Sablefish  and  Halibut  IFQ 
program,  including: 

(a)  Final  review  of  a  "buydown" 
amendment. 

(b)  Initial  review  of  a  "sweep-up" 
amendment. 

3.  Under  the  Council's 
Comprehensive  Rationalization  Plan, 
the  Council  will  discuss: 

(a)  Further  consideration  of  pollock 
IFQs. 

(b)  Further  development  of  a  work 
plan  and  alternatives  for  vessel  bycatch 
allowances. 

4.  Discussion  of  Council  operations. 

5.  Discussion  of  any  issues  on  crab 
raised  during  the  joint  Council/ ABOF 
meeting. 

6.  Final  review  of  research  priorities. 

7.  Status  reports  on  the  analytical 
efforts  toward  improved  retention  and 
utilization  amendments. 

8.  The  following  amendments  and 
groundfish  management  issues  will  also 
be  discussed: 

(a)  Initial  review  of  overfishing 
definition  amendments. 

(b)  Final  action  on  a  hahbut 
gridsorting  amendment. 

(c)  Final  action  on  pollock  trimester 
allocations  in  the  Gulf  of  Alaska. 

(d)  Council  direction  to  staff  for 
analysis  of  a  change  in  the  opening  date 
for  the  BSAI  pollock  "B"  season. 

(e)  A  report  on  activities  of  the 
Salmon  Foundation. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 


22:iJ 


Federal  Register  /  Vol.  61.  No    17  /  Thursday,  January  25,  1996  /  Notices 


Lnterpretatloa  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809.  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated,  lanuary  19. 1995. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc  96-1148  Filed  1-22-96;  1:37  pm| 
a«jjNO  cooe  mio-o-f 


[1.0.0117960] 

South  Atlantic  Fishery  Management 
Council;  Put>lic  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

AcnON:  Notice  of  public  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  public  meetings  of  its  Advisory 
Panel  Selection,  Snapper-Grouf)er, 
Mackerel,  and  Shrimp  Committees; 
Wreckfish  Advisory  Panel;  and  a 
Council  session. 

DATES:  The  meetings  will  be  held  from 
February  12  to  February  14,  1996.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Ponce  de  Leon,  4000  U.S.  Highway 
1  North.  St.  Augustine.  FL  32095; 
telephone:  (800)  228-2821. 

Council  address:  South  Atlantic 
Fishery  Management  Council;  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  PubUc  Information 
Officer;  telephone:  (803)  571-4366;  fax: 
(803) 769-4520. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

February  12,  1996, 1:30  p.m.  to  5:00 
p.m. — Mackerel  Committee; 

The  Mackerel  Committee  will  review 
public  hearing  comments  and  NMFS 
informal  review  conunents  for  Draft 
Amendment  8  to  the  fishery 
management  plan  (FMP)  for  Coastal 
Migratory  Pelagics.  The  Committee  will 
develop  recommendations  that  the 
Council  will  discuss  at  the  April  8-12, 
1996  Council  meeting  in  Jekyll  Island, 
GA.  In  addition,  the  Committee  will 
develop  recommendations  for  daily 
commercial  trip  limits  for  Atlantic 
group  king  mackerel.  The  Council  will 
consider  the  options  included  in  the 
public  hearing  draft  of  Amendment  8. 
Trip  Umits  will  be  discussed  and  action 


will  possibly  be  taken  at  this  meeting. 
Options  for  the  trip  limit  in  Monroe 
County,  FL,  range  from  50  to  125  fish. 
Should  the  Council  approve  a  trip  limit 
at  the  February  Council  meeting,  the 
Director,  Southeast  Region,  NMFS,  Dr. 
Andrew  Kemmerer,  has  indicated  that 
the  trip  limit  could  be  implemented  by 
the  stari  of  the  fishing  year  on  April  1, 
1996. 

February  13,  1996,  8:30  a.m.  to  12:00 
noon — Wreckfish  Advisory  Panel  (AP) 
and  Snapper  Croup)er  Committee; 

The  Snapper-Grouper  Committee  will 
meet  with  the  Wreckfish  AP  to  review 
the  wreckfish  stock  assessment.  The  AP 
and  the  Committee  will  make 
recommendations  concerning  the  total 
allowable  catch  (TAC)  for  the  upcoming 
1996-97  fishing  year.  The  Council  may 
also  consider  changes  to  the  maximum 
sustainable  yield  (MSY),  acceptable 
biological  catch  (ABC),  trip  limits, 
minimum  size  limits,  gear  restrictions, 
and  seasonal  or  area  closures  as  allowed 
by  the  framework  procedure  included  in 
the  FMP. 

February  13,  1996, 1:30  p.m.  to  5:00 
p.m. — Shrimp  Committee; 

The  Shrimp  Committee  will  review 
public  hearing  comments  and  NMFS 
informal  review  comments  for  Draft 
Amendment  2  (Bycatch)  to  the  Shrimp 
FMP.  The  Committee  will  develop  final 
recommendations  for  the  Council  for 
approval  of  Draft  Amendment  2. 

February  13.  1996.  5:00  p.m.  to  6:00 
p.m. — Advisory  Panel  (AP)  Selection 
Committee; 

February  14,  1996.  8:30  a.m.  to  9:00 
a.m. — Council  session; 

The  Council  will  hear  a  repori  from 
the  AP  Selection  Committee  and  will 
appoint  AP  members  during  a  closed 
session. 

February  14.  1996,  9:00  a.m.  to  12:00 
noon — Council  session; 

The  Council  will  convene  and  receive 
reports  bom  the  Mackerel,  Snapper- 
Grouper,  and  Shrimp  Committees.  The 
Council  will  set  TAC  and  make  any 
other  necessary  changes  for  wreckfish, 
and  it  may  take  final  action  on  Atlantic 
group  king  mackerel  trip  limits.  The 
Coimcil  will  also  take  final  action  on 
Shrimp  Amendment  2  (Bycatch)  for 
formal  submission  to  the  Secretary  of 
Commerce. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  February  5,  1996. 


Dated:  January  19, 1996. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  Nationa] 
Marine  Fisheries  Service. 
(FR  Doc.  96-1147  Filed  1-24-96:  8:45  ami 

BILUNQ  COOC  361»-22-F 

P.D.  011896B] 

Marine  Mammals  and  Endangered 
Species 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  {P598). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Jim  Darling,  P  O.  Box  384.  Tofino, 
British  Columbia,  CANADA  VOR  2ZO 
has  applied  in  due  form  for  a  permit  to 
take  by  harassment  up  to  200  hujnpback 
whales  (Megaptera  novaeangliae)  in 
waters  off  Maui,  Hawaii  for  purposes  of 
scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  February  26,  1996. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  vinitten  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Suite  4200,  Long 
Beach.  CA  90802-4213  (310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  Permits  Division, 
301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
"Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.],  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
222). 

The  permit  application  requests 
authorization  to  take  up  to  200 
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humpback  whales  (Megaptera 
novaeangliae)  over  a  2-year  period  bv 
harassment  and  biopsy  darting  off  west 
Maui,  Hawaii.  The  objective  of  this 
research  is  to  determine  the  sex  and 
behavior  patterns  of  individual 
humpback  whales  that  interact  with 
singers.  The  applicant  proposes  to 
initiate  this  research  on  February  1, 
1996. 

Concurrent  with  'h»  ;  ;t  in  .i-ion  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Hated:  January  18,  1996.        i 
s  tin  D.  Terbusk, 

Chief.  Permits  and  Docuntentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 

[FR  Doc.  96-1125  Filed  1-22-96;  l:37pn[i] 
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THE  COMMISSION  Of  ^\Nf  ARTS 

HaXiorta-  Cap«tBJ  Arts  ana  Culture^ 
'iftaK^  i9<>6  Grant  Program 

inougn  me  lyyt  t)udget  is  not 
complete,  it  seems  prudent  to  begin  a 
process  which  would  allow  the  NCACA 
Program  to  be  prepared  if  and  when  an 
appropriation  is  made.  There  is  no 
guarantee  that  the  program  will  be  able 
to  proceed,  nor  that  fimds  will  be 
available  for  grants.  If  your  organization 
is  interested  in  receiving  an  application 
package,  however,  please  request  one  in 
writing. 

Questions  can  be  referred  to  Don 
Myer  on  the  Commission  staff  at  202- 
504-2200. 
Charlaa  H.  Ail»'non, 
Secretary. 

[FR  Dot    ">      '^■=.  Filed  1-24-96;  8:45  am] 
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:OMMO0ITY  FUTURES  TRADING 
COMMISSION  I 

Appiicatic-'  of  the  Chicago  Mercantile 
Exchange  tor  Designation  as  a 
Contract  Market  in  Futures  and 
Options  on  the  Nasdaq  10C  (ndex 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  jMtsposed 

commodity  futures  and  option 

contracts. 

Summary:  The  Chicago  Mercantile 
hxchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 


market  in  futures  and  futures  options  on 
the  Nasdaq  100  index  The  Acting 
Director  of  the  Division  of  Economic 
\nalvsis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delpgaf^d  by  (.ommission  Regulation 
140  96,  has  determined  liiat  publication 
of  the  propose  is  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
wTth  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 

or  t>eforp  Februan.'  26.  1996. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  lo 
Jean  A  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington.  DC  20581.  Reference 
should  be  made  to  the  CME  Nasdaq  100 
Index  './iir^'--  and  options. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
2l8t  Street,  Washington,  DC  20581, 
telephone  202-418-5277. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
liie  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  Washington.  DC 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  bv  phone  at  (202)  418- 
5097. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  LTS.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
tn  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
.Secretariat  at  the  Commission's 
hean(juar«ers  in  accordance  with  17 
C.F  H    145  7  and  145.8. 

An  V  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
propo>ed  terms  and  conditions,  or  with 
respet:;  to  other  materials  submitted  by 
the  cBT  and  CME,  should  send  such 
comments  to  jean  A,  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
21st  Street,  NW,  Washington,  DC  20581 
by  the  specified  date. 


Issued  iR  Washington,  DC,  on  January  19. 
1996. 

John  IL  MieUw. 

Acting  Director. 

[FR  Doc.  96-1070  Fileo  1-24-96;  8:45  am] 
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Carbor  Monoi-Oe  Deiectc-s    >*'..ioi>r 
'ieanng 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTKM:  Notice  of  rescheduled  public 

hearing. 

S.  ¥iMA»y:  The  Commission  has 
rescaeauled  a  public  hearing 
concerning  carbon  monoxide  (CO) 
detectors  to  February  21  and  22, 1996, 
The  purpose  of  the  hearing,  originally 
scheduled  for  January  23  and  24,  1996, 
is  to  receive  scientific,  medical,  and 
other  technical  information  about  CO 
detectors  and  a  voluntary  standard  for 
CO  detectors. 

DATES:  The  hearing  will  begin  at  9:30 
a.m,  on  February  21,  1996,  and  %vill 
conclude  on  February  22,  1996. 
Additional  written  comments  and  new 
requests  to  make  oral  presentations 
must  be  received  by  the  Office  of  the 
Secretary  not  later  than  February  1 . 
1996.  Persons  who  submit  a  new  request 
to  make  an  oral  presentation  must 
submit  a  brief  written  summary  of  that 
presentation  not  later  than  February  1, 
1996.  Persons  who  submitted  a  request 
to  make  an  oral  presentation  at  this 
hearing  and  a  summary  in  response  to 
the  Federal  Register  notice  of  October 
24, 1995,  need  not  submit  another 
request  or  summary.  Individuals 
planning  to  testify  at  the  hearing  should 
submit  10  copies  of  the  entire  text  of 
their  prepared  remarks  to  the 
Commission  on  or  before  February  7, 
1996,  and  provide  an  additional  50 
copies  for  dissemination  on  the  date  of 
the  hearing.  The  Commission  reserves 
the  right  to  limit  the  number  of  persons 
who  testify  and  the  duration  of  their 
testimony. 

ADDRESSES:  The  hearing  will  be  in  room 
420  of  the  East-West  Towers  Building, 
4330  East  West  Highway,  Bethesda, 
Maryland.  Written  comments,  new 
requests  to  make  oral  presentations,  and 
summaries  of  oral  presentations  should 
be  captioned  "Carbon  Monoxide 
Detectors  "  and  mailed  to  the  Office  of 
the  Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207,  or 
deUvered  to  that  office,  room  502,  4330 
East  West  Highway,  Bethesda, 
Maryland. 
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FOM  FUfmCR  MFOAMArtOM  CONTACT:  For 
information  about  the  purpose  or 
subject  matter  of  the  hearing,  call  or 
write  Elizabeth  Leland.  Directorate  for 
Economic  Analysis.  Consumer  Product 
Ssiaty  QwuniMioD,  Washington,  DC 
20207:  telaphaBe  (301)  504-0962. 
extension  1321.  For  information  about 
the  schedule  for  submission  of  written 
comments,  requests  to  make  oral 
presentations,  and  submission  of 
summaries  of  oral  presentations  and  the 
text  of  prepared  remarks,  call  or  write 
Rockelle  Hammond.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207; 
telephone  (301)  304-0800.  extension 
1232. 

supf  =M€»<'ia>  •sf-RiUTIOH:  In  the 
tederdl  Kej^sitr  ^.  Jctober  24.  1995  (60 
FR  54478)  the  Commission  announced 
that  it  would  conduct  a  public  hearing 
on  January  23.  and  24.  1996.  to  receive 
scientific,  medical,  and  other  technical 
information  about  carbon  monoxide 
(CO)  detectors  and  a  volimtary  standard 
for  CO  detectors. 

Because  of  the  government  shutdown, 
the  Commission  has  rescheduled  that 
hearing  to  February  21,  and  22,  1996. 
The  Commission  has  extended  the  date 
to  request  opportunity  to  make  oral 
presentations  and  to  submit  written 
comments  concerning  CO  detectors  to 
February  1,  1996.  Persons  who  have 
submitted  requests  to  make  an  oral 
presentation  and  a  summary  of  the 
presentation  in  response  to  that  notice 
need  not  submit  a  new  request  and 
summary. 

The  Commission  seeks  information 
relevant  to  seve.  al  unresolved  questions 
•  about  CO  detectors,  including: 

•  What  is  the  appropriate  scope  and 
purpose  of  a  voluntary  standard  for  CO 
detectors? 

•  What  are  the  effects  of  exposure  to 
CO,  including  exposure  at  low  levels,  to 
healthy  individuals  and  to  individuals 
who  might  be  especially  susceptible  to 
the  effects  of  CO? 

•  What  are  the  anticipated  "normal" 
levels  of  CO  in  the  ambient  air  inside 
and  outside  the  home? 

•  What  factors  should  determine  the 
mandatory  activation  and  mandatory 
resistance  level  of  CO  for  CO  detectors; 
what  level  of  CO  should  activate  a 
detectors  alarm;  at  what  level  of  CO 
should  a  CO  detector  resist  activation  of 
the  alarm? 

•  What  is  the  relative  reliability  of  the 
various  CO  sensor  technologies  now 
available? 

For  additional  information  about  the 
purpose  and  scope  of  the  hearing  and 
the  kinds  of  information  sought  by  the 
Commission,  see  the  Federal  Register 
notice  of  October  24. 1995. 


The  Commission  will  establish  time 
limits  for  all  presentations,  and  may 
impose  further  limitations  on 
presentations  to  avoid  duplication.  At 
the  conclusion  of  each  oral  presentation, 
tfaa  rmnwinninnnn  and  selected  staff 
membwB  nay  question  speakers. 

Dated;  )anuary  19,  1996. 
Sadye  E.  Duan. 

Secretary.  Consumer  Product  Safety 

Commission. 

(PR  Doc.  96-1231  Filed  1-24-96;  8:45  am) 


DEPA.H   MEMT  Of  DEFENSE 

D«panm«nt  of  th«  Navy 

N«(lc«  Of  Prapo— d  Inf ormaUofi 
Cofl«:1tofi  tar  M6C  AFLOAT 
Emc     y  '  ^»f>t  AvalUM*  for  Public 

COfn»THWti 

SUMMARY:  Applicants  for  seagoing 
employment  on  USNS  ships  use  the 
application  for  MSC  employment  to 
provide  past  shipboard  experience  and 
marine  related  education.  Applicants  for 
afloat  employment  are  evaluated  by  the 
information  provided  based  on  past 
work  experience  and  education.  This 
application  is  used  in  lieu  of  SF-171 
because  there  is  a  need  for  specific 
license  or  certification  information. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Commander, 
Military  Sealift  Conunand  announces  a 
proposed  information  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Conmients  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  techniques  or 
other  forms  of  information  technology. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
collection  should  be  sent  to 
Commander.  Military  Sealift  Command; 
Washington  Navy  Yard  BLDG  210;  901 
M  Street  SE;  Washington.  DC  20398- 
5540.  Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 

Affected  Public:  Individuals  or 
Households. 

Annual  Burden  Hours  (including 
recordkeeping):  23.400. 


Number  of  Respondents:  11.700. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  2 
hours. 

Frequency:  On  Occasion. 
FOn  FURTHER  MFONMAT10N  CONTACT:  To 
request  more  information  on  this 
proposed  LnformaticMi  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instrument,  please 
write  to  the  above  address  or  call  Mr. 
Roy  Woolwine.  202-685-5149. 

Deted:*)anuary  16. 1996. 

MJ).  Schetale, 

LT,  fAGC,  USSR.  Alternate  Federal  Register 
Liaison  Officer. 

|FR  Doc.  96-1097  Filed  1-24-96;  8:45  ami 

MLUNQCoof  iai«-n!-# 


Notice  Of  P'-oposed  Intormatio" 
CoitaCtton  For  CommissioneO  O' 
Warrant  RarK.  OSH.  OR  USNP 
A.aiiaoie  "^or  Put)i(c  Comment 

SUMMARY:  Application  for  Commission 
or  Warrant  Rank.  USN  or  USNR;  All 
persons  interested  in  entering  the  U.S. 
Navy  or  Naval  Reserve  in  a 
commissioned  status  must  provide 
various  personal  data  in  order  for  a 
Selection  Board  to  determine  their 
qualifications  for  naval  service  and  for 
specific  fields  of  endeavor  which  the 
applicant  intends  to  pursue.  This 
information  is  used  to  recruit  and  select 
applicants'  who  are  qualified  for 
commission  in  the  U.S.  Navy  or  Naval 
Reserve. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Navy 
Recruiting  Command  announces  a 
proposed  information  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
collection  should  be  sent  to 
Commander,  Navy  Recruiting 
Command,  Mrs.  Lambert  (Code  lOD), 
801  N.  Randolph  Street,  Arlington,  VA 
22203.  Consideration  will  be  given  to  all 
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comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 

Affected  Public:  Individuals  or 
Households. 

Annual  Burden  Hours  (including 
recordkeeping):  10.000. 

Number  of  Respondents:  20.000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  30 
minutes. 

Frequency:  On  occasion 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
Mrs.  Lambert.  (703)  696-4185. 

Dated:  January  16, 1996. 
M.D.  Schetzsle, 

LT.  JAGC.  USNR,  Alternate  Federal  Register 

Liaison  Officer. 

(FR  Doc.  96-1098  Filed  1-24-96:  8:45  am] 

BH.LJNQ  CODE  3810-FF-I> 


Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Air 
Warfare  Center,  Aircraft  Division, 
Indianapolis,  Indiana 

SUMMARY:  This  Notice  provides 
inlormation  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Air  Warfare  Center,  Aircraft 
Division,  Indianapolis,  IN  and  the 
surplus  property  that  is  located  at  that 
base  closure  site 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy,  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703)  325-0474,  or  Mr. 
E.  R.  Nelson,  Director,  Real  Estate 
Division,  Southern  Division,  Naval 
Facilities  Engineering  Command,  North 
Charleston,  SC  29419-9010,  telephone 
(803)  820-7494.  For  more  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e., 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact  Ms. 
Donna  Chastain,  Naval  Air  Warfare 
Center,  Aircraft  Division,  Indianapolis, 
IN  46218,  telephone  (317)  306-7060 
SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Naval  Air  Warfare  Center,  Aircraft 
Division,  Indianapolis,  IN  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  Public  Law  101-510,  as 
amended.  Pursuant  to  this  designation, 
on  28  September  1995,  land  and 
facilities  at  this  installation  were 


declared  excess  to  the  Department  of  the 
Navy  and  available  for  use  by  other 
federal  agencies.  No  interest  has  been 
expressed. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905fb)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421),  the  following 
information  regarding  the 
redevelopment  authority  and  surplus 
property  at  the  Naval  Air  Warfare 
Center,  Aircraft  Division,  Indianapolis, 
IN  is  published  m  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Air  Warfare  Center,  Aircraft 
Division.  Indianapolis,  IN,  for  purposes 
of  implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realigrunent 
Act  of  1990,  as  amended,  is  the  NAWC- 
.AD  Indianapolis  Reuse  Authority.  The 
Executive  Director  is  Mr.  Larry  Gigerich, 
200  East  Washington  St.,  Indianapolis, 
IN  46204-0216,  telephone  (317)  327- 
3637 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Air  Warfare 
Center,  Aircraft  Division,  Indianapolis, 
IN  that  are  surplus  to  the  federal 

government. 

Land 

Approximately  185  acres  of  improved 
fee  simple  land  at  the  Naval  Air  Warfare 
Center,  Aircraft  Division,  Indianapolis, 
IN.  In  general,  all  areas  will  be  available 
upon  the  closure  of  the  Center, 
anticipated  for  July  1999. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  wall  also  be  available  when 
the  station  closes  in  July  1999,  unless 
otherwise  indicated.  Property  numbers 
are  available  on  request. 

— .Maintenance  (10  structures) 

Comments:  Approx.  206,000  square 

feet. 
— Production  (5  structures)  Comments: 

.■\pprox.  215,000  square  feet. 
— Research  Labs  (15  structures). 

Comments:  Approx.  270,400  square 

feet 

— Miscellaneous  faciiilies  (19 

structures)  Comments:  Approx. 

108.000  square  feet. 
— CJffice/administration  buildings  (8 

structures).  Comments:  Approx. 

110.000  square  feet. 


— Storage  (9  structures).  Comments: 

Approx.  69,500  square  feet. 
— ^Housing  (5  structures).  Comments: 

Approx.  13,410  square  feet. 
— Paved  areas.  Comments:  Includes 

roads,  sidewalks,  and  parking  areas. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Air 
Warfare  Center,  Aircraft  Division, 
Indianapolis,  IN  shall  submit  to  the 
NAWC-AD  Indianapolis  Reuse 
Authority  a  notice  of  interest,  of  such 
governments,  representatives  and 
parties  in  the  above  described  siuplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C)  of 
said  Section  2905(b),  the  NAWC-AD 
Indianapolis  Reuse  Authority  shall 
assist  interested  parties  in  evaluating 
the  surplus  property  for  the  intended 
use  and  publish  in  a  newspaper  of 
general  circulation  in  Indiana  the  date 
by  which  expressions  of  interest  must 
be  submitted. 

Dated:  January  16,  1996. 

Maiy  D.  Schetzsle, 

LT,  JAGC,  USNR,  Alternate  Federal  Register 
Liaison  Officer. 

IFR  Doc.  96-1099  Filed  1-24-96;  8:45  am) 

BILLMQ  CODE  3S10-FF-P 


Commjnity  Redevelopment  Authority 

And  Avai!3b!e  Surplus  Buildings  and 

i-anc  al  Mii:ta">  ^^'Sta^iations 
Des'-qnateo  '-■:■'  'J.osu'e   Naval 
Reserve  Genie.',  nu.f-.'vsville,  Alabama 

SUMMARY:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Reserve  Center,  Huntsville,  AL, 
and  the  surplus  property  that  is  located 
at  that  base  closure  site. 
FOR  FURTHER  INFORMAT»ON  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703)  325-0474.  or  Mr. 
B.  R.  Nelson,  Director.  Real  Estate 
Division.  Southern  Division.  Naval 
Facilities  Engineering  Command,  North 
Charleston,  SC  29419-9010,  telephone 
(803)  820-7494.  For  more  detailed 
information  regarding  particular 
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properties  identified  in  ihis  Notice  u  e., 
acreage,  floor  plans,  sanitary  facilities. 
exact  street  address,  etc.),  contact  Mr. 
Steve  Campbell,  at  the  above  North 
Charleston  address  and  at  telephone 
(803) 820-7492. 

SUPPLEMENTARY  INFOMMATION:  In  1995, 
the  Naval  Reserve  Center,  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  Public  Law  101-510.  as 
amended  Pursuant  to  this  designation, 
on  28  September  1995.  land  and 
facilities  at  this  installation  were 
declared  excess  to  the  Department  of  the 
Navy  and  available  for  use  by  other 
federal  agencies.  No  interest  has  been 
expressed. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421).  the  following 
information  regarding  the  City  of 
Huntsville  and  surplus  property  at  the 
Naval  Reserve  Center,  Huntsville,  AL  is 
published  in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Reserve  Center,  Huntsville,  AL  for 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990.  as 
amended,  is  the  City  of  Huntsville.  The 
point  of  contact  is  Mr.  Ken  Newberry. 
City  Planning,  P.O.  Box  308.  Huntsville. 
AL  35804.  telephone  (205)  532-7353. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Reserve 
Center,  Huntsville,  AL,  that  are  surplus 
to  the  federal  government. 

Land 

Approximately  3.21  acres  of  improved 
fee  simple  land  at  the  U.S.  Naval 
Reserve  Center,  Huntsville.  AL.  In 
general,  all  areas  will  be  available  upon 
the  closure  of  the  Center,  anticipated  for 
September  1996. 

Buildings 

The  following  is  a  summary  of  the 
facihties  located  on  the  above  described 
land  which  will  also  be  available  when 
the  Center  closes  in  September  1996. 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 
— Office/administration  buildings  (5 

structures).  Comments:  Approx. 

23,500  square  feet. 
— Paved  areas.  Comments:  Includes 

roads,  sidewalks,  and  parking  areas. 


Lxpressions  ut  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Reserve  Center,  Huntsville.  AL  shall 
submit  to  the  Qty  of  Huntsville  a  notice 
of  interest,  of  such  goverrunents, 
representatives  and  p>arties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraph  7(C)  of 
said  Section  2905(b),  the  Qty  of 
Huntsville  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Alabama  the  date  by  which  expressions 
of  interest  must  be  submitted. 

Dated  January  16. 1996. 
Mary  D.  Scfaetzaie. 

LT.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

(FR  Doc.  96-1100  Filed  1-24-96;  8:45  am] 
MUMQ  OOOC  lt10-PF-# 


Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  lostailatlons 
Designated  For  Closure:  Naval  Surface 
Warfare  Center,  Crane  Division 
Detachment.  Louisville,  Kentucky 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Surface  Warfare  Center,  Crane 
Division  [)etachment,  Louisville,  KY. 
and  the  surplus  property  that  is  located 
at  that  base  closure  site. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy.  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300,  telephone  (703)  325-0474.  or  Mr. 
E.  R.  Nelson.  Director.  Real  Estate 
Division.  Southern  Division,  Naval 
Facilities  Engineering  Command,  North 
Charleston,  SC  29419-9010.  telephone 
(803)  820-7494.  For  more  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e.. 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact  MS. 
Dottie  Krause.  Naval  Surface  Warfare 
Center.  Crane  Division  Detachment, 


Louisville.  KY  40214-5001,  telephone 
(505) 364-5554. 

SUPPLEMENTARY  INFORMATION:  In  1995. 
the  Naval  Surface  Warfare  Center,  Crane 
Division  Detachment.  Louisville.  KY, 
was  designated  for  closure  pursuant  to 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  on  28  September  1995, 
land  and  facilities  at  this  installation 
were  declared  excess  to  the  Department 
of  the  Navy  and  available  for  use  by 
other  federal  agencies.  No  interest  has 
been  expressed. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
(Public  Law  103-421).  the  following 
information  regarding  the 
redevelopment  authority  and  surplus 
property  at  the  Naval  Surface  Warfare 
Center,  Crane  Division  Detachment, 
Louisville,  KY  is  published  in  the 
Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Surface  Warfare  Center,  Crane 
Division  Detachment,  Louisville,  KY  for 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Reahgrmient  Act  of  1990,  as 
amended,  is  the  Louisville/Jefferson 
County  Revelopment  Authority.  The 
Executive  Director  is  Mr.  Frank  Jemley, 
600  West  Main  Street,  Louisville,  KY 
40202-4266.  telephone  (502)  574-1553. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Surface 
Warfare  Center,  Crane  Division 
Detachment,  Louisville,  KY  that  are 
surplus  to  the  federal  government. 

Land 

Approximately  150  acres  of  improved 
fee  simple  land  at  the  U.S.  Naval 
Surface  Warfare  Center,  Crane  Division 
Detachment,  Louisville,  KY.  In  general, 
all  areas  will  be  available  upon  the 
closure  of  the  Center,  anticipated  for 
July  1999. 

Buildings 

The  following  is  a  simimary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  in  July  1999,  unless 
otherwise  indicated.  Property  numbers 
are  available  on  request. 
— Maintenance  (33  structures):  Approx. 

1,360,000  square  feet. 
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— Miscellaneous  facilities  (28 

structures)  Comments:  Approx. 

53.000  sauare  feet. 
— Ofhce/aoministration  buildings  (8 

structures).  Comments:  Approx. 

145,000  square  feet. 
— Paved  areas.  Comments:  Includes 

roads,  sidewalks,  and  parking  areas. 
— Warehouse/storage  facilities  (lO 

structures).  Comments:  Approx. 

144.000  square  feet. 
— Housing  (10  structures).  Comments: 

Approx.  20.117  square  feet 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  State  and  local 
governments,  representatives  of  the 
homeless,  emd  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Surface  Warfare  Center,  Crane  Division 
Detachment.  Louisville,  KY  shall  submit 
to  the  Louisville/Jefferson  County 
Redevelopment  Authority  a  notice  of 
interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C)  of 
said  Section  2905(b),  the  Louisville/ 
Jefferson  County  Redevelopment 
Authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Kentucky  the  date  by  which  expressions 
of  interest  must  be  submitted. 

Dated:  January  16,  1996. 
Mary  0.  Schetzsle, 

LT.  JAGC,  USNR,  Alternate  Federal  Register 
Liasion  Officer. 

(FR  Doc.  96-1101  Filed  1-24-96;  8:45  am] 

BILLING  COOe  38lO-rF-P 


Notice  of  Intent  to  Grant  Exclusive 
Patent  License.  Lake  Shore 

Cryotronics.  inc 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Lake  Shore  Cryotronics,  Inc.,  a 
revocable,  nonassignable,  exclusive 
license  in  the  United  States  to  practice 
the  Government  owTied  invention 
described  in  U.S.  Patent  Apphcation 
entitled  "Quantitative  Mobility 
Spectrum  Analysis  of  Magnetic  Field- 
Dependent  Hall  and  Resistivity  data, 
filed  October  4,  1995,  Navy  Case  No. 
77.263  in  the  field  of  hall  coefficient 
measurement  instruments  and  software 


to  characterize  semiconductor  devices 
and  niatenals. 

Anyone  wishing  to  object  to  the  grant 
of  this  hcense  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  Arlington, 
Virginia  2221  "-5660. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Enckson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One.  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  January  17. 1996. 

Michael  A.  Waters, 

LCDR.JAGC,  USN,  Federal  Register  Uaison 
Officer 

fFR  Dor  QfL-n  C14  Filed  1-24-96;  8:45  am) 

BILUNG  COOE  MIO-FF-P 


Notice  of  Intent  to  Grant  Exciusive 
Patent  License;  Shields  Environmerta 
Corp. 

summary:  The  Department  of  the  Navy 
hfreby  g;ves  notice  of  its  intent  to  grant 
tci  Shields  P'nvironmental  Corporation,  a 
revocable  .nonassignable,  exclusive 
hcense  in  the  United  States  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  .Application  Serial  No. 
08/342,451    Mobile  Safety  Structure  for 
Containment  and  handling  Hazardous 
Materials,"  filed  November  14,  1994. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  fi-om  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  Arlington, 
Virginia  2221^-5660 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R  I  Enckson.  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-^001. 

Dated:  January  17. 1996. 

Michael  A.  Waters. 

LCDR.JAGC,  USN.  Federal  Register  Liaison 
Officer. 

[F  R  !>  r    46-1 1 93  Filed  1-24-96;  8:45  am] 

BILLiMG  COOe  1810-FF-P 


Notice  of  Intent  To  Grant  Excius  ve 
Patent  License;  Shipley  Company 
LLC. 

summary:  The  Department  of  the  Navy 
.herebv  gives  notice  of  its  intent  to  grant 
to  .Sh;piev  Company,  L.L.C.,  a  revocable. 
n(jnassignable,  exclusive  hcense  in  the 


United  States  to  practice  the 
Government  owned  invention  described 
in  U.S.  Patent  Application  Serial  No. 
08/375,997  "Liquid  Crystal  Composition 
and  Ahgnment  Layer."  filed  January  20, 
1995  in  the  field  of  chemicals  and 
materials  for  liquid  crystal  display 
manufacturing. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  January  17. 1996. 

Michael  A.  Waters, 

LCDR,JAGC,  USN.  Federal  Register  Liaison 
Officer. 

[FR  Doc.  96-1192  Filed  1-24-96;  8:45  amj 

BiLUNG  COOE  3»10-FF-P 


DFC'APTMEN-^  or  ENERGY 

Reimbursement  *o'  Ccs's  ;, -'  ^e'^'(-<i\a\ 
Action  at  Active  Jranium  and  Thonum 

f^'ocess'ng  S;tes 

agency:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availabiUty  of  funds  for 
reimbursement  in  fiscal  year  1996. 

SUMMARY:  This  Notice  announces  the 
Department  of  Energy  acceptance  of 
claims  for  reimbursement  and  the 
availabihty  of  approximately  $42 
milhon  in  funds  for  fiscal  year  1996  for 
reimbursements  of  certain  costs  of 
remedial  action  at  eUgible  active 
uranium  and  thoriujn  processing  sites 
pursuant  to  Title  X  of  the  Energy  Pohcy 
Act  of  1992.  The  Department  of  Energy 
anticipates  that  claims  submitted  by 
licensees  in  fiscal  year  1996  together 
with  outstanding  approved  claims  from 
prior  fiscal  years  will  exceed  $42 
miUion  and  would  therefore  be  subject 
to  prorated  payment. 
DATES:  The  closing  date  for  the 
submission  of  claims  for  reimbursement 
in  fiscal  year  1996  is  May  1, 1996. 
ADDRESSES:  Claims  may  be  mailed  to  the 
Environmental  Restoration  Division, 
U.S.  Department  of  Energy,  2155 
Louisiana  NE.,  Suite  4000, 
Albuqueitjue,  NM  87110.  All  claims 
should  be  addressed  to  the  attention  of 
James  B.  Coffey  and  sent  by  registered 
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or  cem.nea  mail,  return  rece:p'. 
requested.  Two  copies  of  the  claim 
should  be  included  with  each 
submission 

FOn  FURTHER  INFORMATION  CONTACT: 
James  Coffey  or  Gil  Maldonado, 
Environmental  Restoration  Division, 
U.S.  Department  of  Energy.  (505)  845- 
4628 

SUPP1.EMENTARY  INFORMATION:  The 
Department  of  Energy  published  a  final 
rule  under  10  CFR  part  765  in  the 
Federal  Register  on  May  23,  1994  (59 
PR  26714)  to  carry  out  the  requirements 
of  Title  X  of  the  Energy  PoUcy  Act  of 
1992  (sections  1001-1004  of  Pub.  L 
102-486,  42  U.S.C.  2296a  et  seq.)  and  to 
estabUsh  the  procedures  for  eligible 
Ucensees  tc  submit  claims  for 
reimbursement.  Title  X  requires  the 
Department  of  Energy  to  reimburse 
eligible  uranium  and  thorium  licensees 
for  certain  costs  of  decontamination, 
decommissioning,  reclamation,  and 
other  remedial  action  incurred  by 
hcensees  at  active  uranium  and  thorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government. 
To  be  reimbursable,  costs  of  remedial 
action  must  be  for  work  which  is 
necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  19^8 
(42  use.  7901  et  seq.]  or.  where 
appropriate,  with  requirements 
established  by  a  state  pursuant  to  a 
discontmuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  use.  2021).  aaims  for 
reimbursement  of  costs  of  remedial 
action  must  be  supported  by  reasohable 
dociunentation  as  determined  by  the 
Department  of  Energy  in  accordance 
with  10  CFR  part  765.  Section 
1001(b)(2)  of  the  Energy  Policy  Act  of 
1992  limits  the  amount  of 
reimbursement  paid  to  the  licensees  of 
an  active  uranium  site  to  an  amount  not 
to  exceed  $5.50.  as  adjusted  annually  for 
inflation,  multiplied  by  the  dry  short 
tons  of  byproduct  material  located  at  the 
site  on  October  24, 1992,  and  generated 
as  an  incident  of  sales  to  the  United 
States.  Total  reimbursement,  in  the 
aggregate,  for  work  performed  at  the 
active  uranium  processing  sites  shall 
not  exceed  $270  milUon,  as  adjusted 
annually  for  inflation.  Total 
reimbursement  for  work  performed  at 
the  active  thorium  processing  site  shall 
not  exceed  $40  milhon.  as  adjusted 
annually  for  inflation,  and  is  hmited  to 
costs  incurred  for  offsite  disposal. 
Funds  for  reimbursement  will  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 


ueparunt'ni  ui  iredsur)  piirsudni  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1341). 

In  the  May  23.  1994  (59  FR  26714) 
Federal  Register,  the  Department  of 
Energy  established  a  preliminary  per 
dry  short  ton  limit  of  $4.78  on 
reimbursement  to  hcensees  of  eligible 
uranium  processing  sites.  This  was 
necessary  because  the  $270  million 
statutory  ceiling  would  not  support  the 
maximum  allowable  reimbursement  of 
$5.50  per  dry  short  ton.  as  established 
by  Title  X,  if  remedial  action  costs  at  all 
of  the  ehgible  uranium  processing  sites 
reach  or  approach  this  per  dry  short  ton 
limit  (i.e.,  $270  million  divided  by  the 
total  amount  of  Federal-related  dry  short 
tons  of  byproduct  material  present  at  all 
eUgible  active  uraniimi  processing  sites, 
56.521  million  dry  short  tons,  equals 
$4.78). 

To  adjust  the  above  reimbursement 
ceilings  for  inflation,  the  Department  of 
Energy  is  required  by  10  CFR  part 
765.12  to  apply  the  Consumer  Price 
Index-Urban  (CPI-U)  annually, 
begiiming  in  1994,  using  the  CPl-U  as 
published  by  the  Bureau  of  Labor 
Statistics  within  the  Department  of 
Commerce  for  the  preceding  calendar 
year. 

As  announced  by  the  Department  of 
Energy  in  the  April  5,  1995  Federal 
Register  (60  FR  17343).  the  adjusted 
values  of  the  statutory  per  dry  short  ton 
ceiling,  preliminary  per  dry  short  ton 
ceiling,  and  total  remaining 
reimbursement  ceilings  for  uranium  and 
thorium  licensees  for  1995  were  $5.82, 
$4.92,  $251,339,303.43,  and 
$35,123,038.98.  Following  that 
annoiuicement,  the  Department  of 
Energy  issued  reimbursements  in 
September  and  December  1995  to 
uranium  and  thorium  licensees  totaling 
$30,213,035.89  and  $11,478,964.10. 
respectively.  Accordingly,  the  total 
remaining  reimbursement  ceilings  for 
uranium  and  thorium  hcensees  are 
currently  $221,126,267.54  and 
$23,644,074.88.  These  amounts  and  the 
per  dry  short  ton  ceilings  on 
reimbursement  will  be  adjusted  for 
inflation  in  1996  after  the  CPI-U  for 
1995  has  been  published  by  the 
Department  of  Commerce. 

The  Department  of  Energy  Aimual 
Title  X  Report  for  1994  and  1995 
summarizes  key  activities  performed  by 
the  Department  during  that  period 
including  review  of  claims,  individual 
amounts  paid  for  claims  approved,  and 
other  relevant  information  concerning 
the  reimbursement  program.  The  report 
is  available  to  all  interested  parties  by 


contacting  David  E.  Mathes,  Ofiice  of 
Southwestern  Area  Programs, 
Environmental  Restoration,  U.S. 
Department  of  Energy,  EM— 45/ 
Cloverleaf  Building,  19901  Germantown 
Road,  Germantoum,  MD,  20874-1290. 
Telephone  (301)  903-7222. 

Authority:  Section  1001-1004  of  Pub.  L. 
102-46,  106  Stat  2776  (42  U.S.C  2296a  et 
seq.]. 

Issued  in  Washington.  DC,  on  this  18th  of 
January  1996. 
David  E.  Mathes. 

UMTRA  Team  Leader,  Office  of  Southwestern 
Area  Programs.  Environmental  Restoration. 

IFR  Doc.  96-1200  Filed  1-24-96;  8:45  ami 
BILUNQ  COOC  MSO-OI-P 


Office  of  Environmental  .Management; 
Environmental  Management  Advisory 
Board  Renewal 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92—463),  and  in  accordance  with 
title  41  of  the  Code  of  Federal 
Regulations,  section  101-6.1015(a),  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Environmental 
Management  Advisory  Board  has  been 
renewed  for  a  two-year  period  beginning 
on  January  18,  1996.  The  Board  will 
provide  advice  to  the  Assistant 
Secretary  for  Environmental 
Management. 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secretary  for 
Environmental  Management  with  advice 
and  recommendations  on 
Environmental  Management  projects 
and  issues,  such  as  program  budget, 
risk,  technology  development,  the 
National  Environmental  Policy  Act,  the 
Formerly  Utilized  Sites  Remedial 
Action  Program,  worker  health  and 
safety,  and  progreun  cost  effectiveness, 
from  the  perspective  of  affected  groups 
and  State  and  local  governments. 
Consensus  recommendations  to  the 
Department  of  Energy  from  the  Board  on 
programmatic  nationwide  resolution  of 
numerous  difficult  issues  will  help 
achieve  the  Department's  objective  of  an 
integrated  environmental  restoration 
program. 

Additionally,  the  renewal  of  the 
Environmental  Management  Advisory 
Board  has  been  determined  to  be 
essential  tf)  the  conduct  of  Department 
of  Energy  business  and  to  be  in  the 
public  interest  in  coruiection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Energy  by  law  and 
agreement.  The  Board  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  the 


Fed 


eral 


Register 


Vol.  61.  No.   17  /  Thursday,  January  25,  1996  /  Notices 


2239 


UMI 


Department  of  Energy  Organization  Act 
(Public  Law  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Advisory  Board  may  be  obtained  fi-om 
Rachel  Murphy  Samuel  at  (202)  586- 
3279. 

Issued  in  Washington,  DC,  on  January  18, 
1996. 

JoAime  Whitman, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  96-1197  Filed  1-24-96;  8:45  am] 

BILUNQ  CODE  a45O-01-P 


Alternative  Strategies  fc  the  wong- 
Term  Management  and  Use  c< 
Depleted  Uranium  Hexafluonde 

AGENCY:  Department  of  Energy 
ACTION:  NoUce  of  Intent  (NOI). 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare  a 
programmatic  environmental  impact 
statement  (PEIS)  pursuant  to  the 
National  Environmental  Poficy  Act 
(NEPA)  of  1969  (42  USC  4321  et  seq.). 
The  PEIS  will  assess  the  potential 
environmental  impacts  of  alternative 
strategies  for  the  long-term  management 
and  use  of  560,000  metric  tons  of 
depleted  uranium  hexafluoride  (UFe) 
currently  stored  in  cylinders  at  DOE's 
three  gaseous  diffusion  plant  sites 
located  near  Paducah,  Kentucky; 
Portsmouth,  Ohio;  and  Oak  Ridge, 
Teimessee. 

This  impact  statement  will  support 
management  decisions  on  depleted  UFs 
by  evaluating  the  environmental 
impacts  of  a  range  of  reasonable 
alternative  strategies  as  well  as 
providing  a  means  for  the  public  to  have 
a  meaningful  opportimity  to  be  heard  on 
this  matter.  This  NOI  informs  the  public 
of  the  proposal,  explains  the  schedule, 
announces  the  dates,  times,  and  places 
for  scoping  meetings,  and  solicits  public 
comment. 

DATES:  To  ensure  that  the  full  range  of 
issues  and  alternatives  related  to  3iis 
proposal  is  addressed,  DOE  invites 
comments  on  the  scope  of  this  proposed 
PEIS.  Written  comments  should  be 
postmarked  by  March  25,  1996,  to 
ensure  consideration.  Comments 
received  after  this  date  will  be 
considered  to  the  extent  practicable. 

Three  public  scoping  meetings  will  be 
held  to  provide  information  and 
opportunities  for  discussion  of  the 
subject  PEIS  and  to  receive  oral  and 
written  comments.  The  meetings  will  be 


held  near  the  storage  sites  located  near 
Paducah,  Kentucky;  Oak  Ridge, 
Tennessee;  and  Portsmouth,  Ohio.  The 
scoping  meetings  will  be  held  twice  a 
day.  beginning  at  3:00  p.m.  and  7:00 
p.m.,  at  each  site  to  allow  for  as  much 
interaction  with  the  stakeholders  as 
possible.  The  meetings  will  be  held 
according  to  the  following  schedule: 
Paducah,  Kentucky;  February  13,  1996 
(Information  Age  Park  Resource 
Center,  2000  McCracken  Blvd., 
Paducah.  Kentucky  42001) 
Oak  Ridge,  Tennessee;  February  15, 
1996  (Pollard  Auditorium  at  Oak 
Ridge  Institute  for  Science  and 
Education.  210  Badger  Avenue,  Oak 
Ridge,  Tennessee  37831) 
Portsmouth.  Ohio;  February  20,  1996 
(Vem  Riffe  Pike  County  Vocational 
School,  State  Route  124,  Piketon, 

nh;<.  4-R61) 

ADDRESSES:  Written  comments  on  the 
scope  of  the  PEIS  and  requests  for 
copies  of  referenced  material  should  be 
directed  to:  Mr.  Charles  E.  Bradley,  Jr., 
Office  of  Facilities,  Office  of  Nuclear 
Energy,  Science  and  Technology,  U.S. 
Department  of  Energy,  19901 
GermantowTi  Road,  Germantown, 
Maryland.  20874-1290.  (301)  903-4781. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact  Ms.  Carol  M. 
Boigstrora.  Director,  Office  of  NEP.^ 
Policy  and  Assistance,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  (202) 
586-4600  or  1-800-^72-2756. 
SUPPLEMENTARY  INFORMATION:  The 
unique  properties  and  value  of  depleted 
UFe,  such  as  its  high  purity  and  density, 
as  well  as  the  large  volume  (560,000 
metric  tons)  in  storage,  make  it 
appropriate  to  evaluate,  analyze,  and 
decide  the  fate  of  this  material 
separately  from  other  DOE  materials  in 
storage  or  awaiting  disposition.  DOE  has 
determined  that  such  an  action  is  a 
major  Federal  action  with  potentially 
significant  environmental  impacts  and 
requires  the  preparation  of  an  EIS  in 
accordance  with  NEPA.  The  purpose  of 
this  PEIS  v«ll  be  to  assess  the  potential 
impacts  of  a  range  of  reasonable 
alternative  strategies  for  the  long-term 
management  of  depleted  UFe-  A  strategy 
is  a  set  of  actions  for  handUng  depleted 
UFe,  fi'om  its  current  storage  condition 
at  three  DOE  sites — Portsmouth,  Ohio; 
Paducah,  Kentucky;  and  Oak  Ridge. 
Tennessee — to  ultimate  disposition. 
These  broad  strategies  focus  on  material 
use,  storage,  and  disposal.  The 
programmatic  impact  statement  will 
address  the  potential  impacts  of  the 
actions  that  would  comprise  each 
strategy.  DOE  will  prepare  additional 


tiered,  project-specific  NEPA  documents 
as  appropriate. 

The  proposed  PEIS  is  the  second 
component  of  an  integrated  three-part 
program  to  select  a  long-term 
management  strategy  for  depleted  UFe  at 
Portsmouth,  Paducah,  and  Oak  Ridge. 
The  first  component  of  the  program  is 
an  engineering  analysis  of  proposed 
technologies  for  managing  or  using  the 
material.  This  analysis  will  be  based,  in 
part,  on  responses  to  a  request  for 
recommendations  for  potential  uses, 
associated  conversion  technologies,  and 
management  technologies  for  depleted 
UF6. 

In  November  1994,  DOE  published 
two  notices  in  the  Federal  Register  to 
initiate  the  consideration  of  alternative 
strategies  for  the  long-term  management 
and  use  of  depleted  UFs.  The  first  notice 
was  the  "Management  of  Depleted 
Uranium  Hexafluoride  (UFe):  Request 
for  Recommendations"  (59  FR  56324), 
and  the  second  notice  was  the 
"Advance  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement: 
Alternative  Strategies  for  the  Long-Term 
Management  of  Depleted  Uranium 
Hexafluoride  at  Several  Geographic 
Locations"  (59  FR  56325).  As  indicated 
in  the  request  for  recommendations, 
Lawrence  Livermore  National 
Laboratory  used  technical  experts  to 
evaluate  the  57  responses  to  the  request 
for  recommendations.  The  results  of 
these  evaluations  are  presented  in  "The 
Technology  Assessment  Report  for  the 
Long-Term  Management  of  Depleted 
Uranium  Hexafluoride"  (UCRL-AR- 
120372),  dated  June  30,  1995.  Copies  of 
this  report  are  available  fi'om  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  phone  (703)  487^650,  or  fix)m 
Mr.  Bradley  at  the  address  above.  Copies 
are  also  in  the  DOE  reading  rooms  at  the 
follov»dng  locations: 

DOE  Headquarters,  1000  Independence 
Avenue,  SW,  Room  lE-190,  Washington, 
D.C.  20585,  phone  (202)  586-3142; 

Oak  Ridge  Operations  Office,  Public  Reading 
Room,  55  Jefferson  Circle,  Room  112,  Oak 
Ridge,  Tennessee  37831,  phone  (615)  241- 
4780: 

Paducah/DOE,  Environmental  Information 
Center,  175  Freedom  Blvd.,  Kevil, 
Kentucky  42053,  phone  (502)  462-2550; 

Portsmouth/DOE,  Environmental  Information 
Center,  505  West  Emmitt  Avenue,  Suite  3, 
Waverly,  Ohio  45690,  phone  (614)  947- 
5093. 

.    As  a  result  of  the  process 
implemented  to  date,  DOE  has 
considered  a  wide  range  of  potential 
alternatives.  While  many  of  the  options 
offA^d  in  response  to  DOE's  request  for 
recommendations  were  already  known, 
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others  contained  uilormaUon  on  unique 
technologies  and  potential  uses  that  had 
not  been  evaluated  previously.  DOE 
officials  have  considered  the  opinions  of 
the  independent  technical  reviewers  on 
each  of  the  recommended  options.  After 
the  consideration  of  public  comments 
on  the  scope  of  the  PEIS.  DOE  will 
determine  which  options  will  be 
evaluated  in  detail  in  the  impact 
statement.  Based  on  its  initial  review, 
DOE  has  grouped  the  recommendations 
into  four  categories  of  options:  (1) 
Conversion.  (2)  use,  (3)  storage,  and  (4) 
disposal.  DOE  intends  to  consider 
representative  options  in  each  category 
in  evaluating  the  environmental  impacts 
of  the  alternatives. 

The  third  component  of  EXDE's 
program  is  a  p>arallel  study  of  the  life- 
cycle  costs  of  each  of  the  management 
strategy  alternatives  to  be  evaluated  in 
the  EIS.  The  results  of  this  study,  in 
conjimction  with  those  of  the  impact 
assessment,  will  form  the  basis  for 
making  a  strategy  selection  from  among 
the  alternatives.  This  decision  will  be 
documented  in  the  Record  of  Decision 
for  this  PEIS. 

Background 

Uranium  is  a  naturally  occurring 
radioactive  element  containing  different 
isotopes,  notably  Uranium-238  (U-238) 
and  Uranium-235  (U-235).  In  its  natural 
state,  uranium  occurs  as  an  oxide  ore 
(UjOg).  This  oxide  ore  is  concentrated 
and  then  fluorinated  to  yield  UF6. 

The  ability  to  use  uranium  for 
controlled  fission  in  nuclear  chain 
reactions  in  most  nuclear  reactors 
depends  on  increasing  the  proportion  of 
the  U-235  isotope  in  the  material  (0.7 
percent  in  natural  uranium)  relative  to 
the  proportion  of  the  U-238  isotope 
through  an  isotopic  separation  process 
called  enrichment.  In  this  process,  a 
stream  of  UF*  containing  both  U-235 
and  U-238  is  divided  into  separate 
streams — one  is  increased,  or  enriched, 
in  its  percentage  of  U-235  (typically  3.5 
percent),  and  the  other  reduced,  or 
depleted,  in  its  percentage  of  U-235 
(typically  0.25  percent).  The  enriched 
UF6  is  used  for  making  reactor  fuel  and 
historically  for  making  weapons-grade 
uranium.  The  large-scale  enrichment 
process  developed  by  the  United  States 
in  the  1940's  is  called  "gaseous 
diffusion."  After  World  War  n,  the 
process  continued  at  the  Portsmouth, 
Paducah,  and  Oak  Ridge  faciUties  under 
the  auspices  of  the  Atomic  Energy 
Commission  and  its  successor  agencies, 
including  DOE.  On  July  1,  1993, 
responsibility  for  uranium  enrichment 
operations  at  the  Portsmouth  and 
Paducah  facilities  was  transferred  from 
DOE  to  the  United  States  Enrichment 


Corporation-  uiiiuiion  picuii  upcr-mons 
at  the  Oak  Ridge  facility  ceased  in  1985. 
The  facility  used  for  diffusion 
operations  at  Oak  Ridge  is  no  longer 
needed,  and  DOE  plans  to 
decontaminate  and  decommission  the 
buildings  and  equipment  used  in  the 
diffusion  process. 

A  major  consequence  of  the  gaseous 
diffusion  process  is  the  accumulation  of 
a  significant  amount  of  depleted  UF*. 
This  material  is  so  named  because  it  is 
depleted  in  the  percentage  of  the  U-235 
isotope  as  compared  to  the  original  feed 
material.  Most  of  this  material, 
accumulated  since  the  19408,  is  stored 
at  the  Paducah  and  Portsmouth  Gaseous 
Diffusion  Plant  sites  and  at  the  Oak 
Ridge  Reservation.  The  total  amount  of 
depleted  UF^,  created  prior  to  July  1, 
1993,  and  still  the  responsibility  of 
DOE,  is  approximately  560,000  metric 
tons.  Depleted  UF6  is  stored  as  a  solid 
in  a  partial  vacuum  in  large  steel 
cylinders  each  containing 
approximately  12  metric  tons.  These  are 
stacked  two  layers  high  at  the  sites  in 
large  storage  areas  referred  to  as 
"yards."  The  specifications  for  these 
cylinders  are  typically:  a  capacity  of  12 
metric  tons,  a  diameter  of  48  inches,  a 
length  of  12  feet,  and  wall  thicknesses 
of  */i8  of  an  inch.  There  are 
approximately  46,500  such  cylinders  in 
storage  at  the  three  sites.  About  28,400 
cylinders  are  stored  at  Paducah,  13,400 
at  Portsmouth,  and  4.700  at  Oak  Ridge. 

Purpose  of  the  PEIS 

The  purpose  of  the  PEIS  is  to  evaluate 
the  impacts  of  reasonable  alternative 
strategies  for  depleted  UF^  long-term 
management  and  use,  and  to  support  the 
selection  of  a  strategy  for 
implementation.  The  alternatives  will 
be  analyzed  for  their  potential  impacts 
on  the  human  environment,  including 
risks  to  worker  and  public  health  and 
safety. 

The  need  to  re-examine  the  current 
strategy  for  long-term  management  of 
depleted  UF6  arises  from  several  factors 
including  DOE's  ciurent  missions  and 
functions;  increasing  budget  pressures; 
the  continuing  need  for  good 
stewaurdship  of  resources  including 
materials  in  inventory;  and  continuing 
Departmental  attention  to 
considerations  of  envirorunent,  safety, 
and  health.  The  increased  pressure  on 
the  Federal  budget  particularly  requires 
that  DOE  take  a  closer  look  at  materials 
management  in  order  to  ensure 
maximum  cost  effectiveness.  This 
includes  an  examination  of  feasible  uses 
of  this  material  consistent  with  DOE's 
mission  as  well  as  an  examination  of 
management  methods  that  are 


consistent  with  environmental 
requirements  and  budgetary  constraints. 

Description  of  Preliminary  Alternatives 

Reasonable  alternatives  (i.e..  those 
that  are  practical  or  feasible  both 
technically  and  economically)  to  be 
considered  in  detail  in  the  PEIS  will 
represent  a  range  of  alternatives  for 
meeting  DOE's  purpose  and  need.  Each 
alternative  is  in  the  form  of  a  strategy. 
A  strategy  is  a  set  of  actions  and 
schedules  for  depleted  UFe.  including 
storage,  use  and/or  disposal.  Such 
actions  also  may  include  conversion 
and  transportation  activities.  All 
alternatives  begin  with  the  material  in 
storage.  Strategies  involve  the 
configuration  of  the  proposed  facilities 
associated  with  these  actions,  including 
various  centralization  or 
decentralization  options.  The  time 
period  for  the  analysis  would  cover 
approximately  40  years  from  the  Record 
of  Decision. 

The  following  is  a  preliminary  list  of 
six  alternatives  and  the  actions  within 
each  that  will  be  analyzed.  The 
proposed  alternatives  include 
continuation  of  the  current  management 
plan  (the  no  action  alternative),  two 
storage  alternatives,  two  use 
alternatives,  and  a  disposal  alternative. 
The  conversion  processes  and  other 
options  that  will  be  analyzed  will  be 
representative  of  those  recommended  in 
response  to  the  published  request  for 
recommendations.  This  list  of 
alternatives  is  subject  to  modifications 
(additions  or  deletions)  as  suggested  by 
the  public. 

Continue  Current  Management  Plan  (No 
Action) 

Under  the  "no  action"  alternative, 
cylinder  management  activities 
(handling,  inspection,  monitoring,  and 
maintenance)  would  continue, 
consistent  with  the  current  management 
plan.  These  management  activities 
include  actions  needed  to  meet  safety 
and  environmental  requirements. 

Storage 

Two  storage  alternatives  are  proposed 
for  consideration  in  the  impact 
statement.  These  are  continued  storage 
beyond  2020  as  UF*  and  as  an  oxide. 
Storage  for  up  to  40  years  will  be 
analyzed. 

Storage  as  UFe 

This  alternative  considers  storing 
depleted  UF6  in  one  of  three  types  of 
storage  facilities.  The  steps  in  the 
alternative  include  repackaging  as 
necessary  to  meet  the  requirements  of 
the  storage  facility  designs  and  transport 
to  the  storage  facility(s).  The  storage 
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alternatives  include  (1)  storage  in  yards, 
(2)  storage  in  enclosed  buildings,  and  (3) 
deep  underground  retrievable  storage 
(such  as  a  mine).  In  cases  where  the 
storage  facility  is  located  off  site,  the 
impact  statement  will  examine  the 
transportation  impacts  associated  with 
moving  the  material  from  its  current 
location. 

Storage  as  an  Oxide 

The  steps  in  this  storage  alternative 
include:  transport  of  the  depleted  UFe  to 
a  conversion  facility,  conversion  to  an 
oxide  form  (either  UjOg  or  UO2),  and 
transport  of  the  oxide  to  a  storage 
facility.  The  potential  storage  facilities 
are:  (1)  Buildings,  (2)  below-ground 
cement  vauhs,  and  (3)  deep 
underground  retrievable  storage  (such  as 
a  mine).  In  addition  to  the  oxide,  the 
conversion  technology  could  produce 
an  additional  product(s)  (such  as 
hydrogen  fluoride).  The  alternative 
analysis  will  include  an  assessment  of 
the  impacts  associated  with  the 
transport  of  that  product  to  either  a 
disposal  site  or  to  a  user. 

Use  of  Depleted  Uranium 

Strategies  that  focus  on  the  use  of 
depleted  uranium  normally  include 
conversion  of  the  UF6  to  another 
chemical  form,  usually  oxide  or  metal. 
The  basic  steps  in  a  use  alternative  are: 
(1)  Transport  of  the  depleted  UFe  from 
storage  to  a  conversion  facility,  (2) 
conversion  of  the  depleted  UFe  to 
another  chemical  form,  (3)  transport  of 
this  new  material  to  a  fabrication  plant, 

(4)  fabrication  of  the  end  product,  and 

(5)  transport  of  this  product  to  the  user. 
Conversion  processes  leading  to 
uranium  oxide  and  depleted  uranium 
metal  generate  additional  products 
including  calcium  fluoride  and 
hydrogen  fluoride,  which  may  either  be 
sold  or  disposed  of  as  waste.  The 
impacts  associated  with  transporting 
these  additional  products  will  be 
included  in  the  assessment  of  the  use 
alternatives. 

In  the  use  alternatives,  the  conversion 
products  (oxides,  metals,  etc.)  would  be 
manufactured  into  other  forms.  Of  the 
uses  proposed  in  response  to  the  request 
for  recommendations,  the  production  of 
radiation  shielding,  from  either  oxide  or 
metal,  will  be  analyzed  as  a 
representative  dense-material  use 
alternative.  Other  dense-material 
applications  include  using  depleted 
uranium  metal  in  industrial 
counterweights,  energy  storage 
flywheels,  or  as  munitions.  Impacts 
associated  with  other  dense-material 
would  be  generally  bounded  by  the 
consideration  of  the  more  general 
radiation  shielding  appUcation.  Should 


the  dense-material  use  alternative  be 
selected  in  DOE's  Record  of  Decision, 
DOE  will  prepare  additional  tiered 
NEPA  analysis  as  appropriate 
concerning  this  alternative  and  specific 
dense-material  uses. 

Although  suggested  as  a  use 
alternative,  enriching  and  converting 
this  material  into  fuel  feed  for  existing 
commercial  reactors  or  advanced 
reactors  (including  breeder  reactors)  is 
not  a  reasonable  alternative  and  will  not 
be  analyzed  in  detail  in  the  PEIS.  While 
technologically  feasible,  enrichment 
would  be  a  lengthy  and  expensive 
process  which  would  continue  to 
generate  additional  depleted  UFe.  This 
alternative  is  unreasonable  for  a  number 
of  reasons  including:  Duration,  cost- 
effectiveness,  current  and  anticipated 
commercial  market  prices,  current  and 
anticipated  market  demand,  the  lack  of 
current  and  anticipated  demand  by 
DOE's  Experimental  Breeder  Reactor-II, 
and  the  generation  of  additional 
depleted  UF6  for  further  disposition. 
However,  the  PEIS  will  analyze  long- 
term  storage,  and  the  impacts  from  the 
use  of  stored  material  as  a  fuel  source, 
if  subsequently  proposed,  would  be 
analyzed  in  subsequent  NEPA 
documentation. 

Radiation  Shielding  from  Metat 

Once  ronverled,  the  metal  would  be 
packaged  and  transported  to  a 
fabrication  plant  where  uranium  metal 
shielding  components  could  be 
manufactured.  The  impacts  associated 
with  off-site  transport  of  the  metal  and 
the  manufacturing  process  will  be  part 
of  the  assessment.  The  impacts  of  the 
uses  of  the  final  products  will  be 
assessed  in  a  general  way  consistent 
with  public  access  to  the  manufactured 
product. 

Radiation  Shielding  from  Oxide 

The  steps  in  this  alternative  are 
identical  to  those  described  previously 
except  that  the  conversion  technology 
produces  oxide  rather  than  metal.  The 
oxide  (in  the  form  of  depleted  UO2) 
would  be  transported  to  a  fabrication 
plant  where  a  concrete  material 
containing  uranium  could  be 
manufactured  The  transport  of  the 
oxide  material  off  site  and  the 
manufacture  of  the  concrete  and  the 
container  will  be  included  in  the  impact 
assessment  The  impact  of  the  use  of  the 
concrete  material  for  shielding  will  be 
included  in  the  assessment. 

Disposal  of  Depleted  UFf, 

This  alternative  analyzes  the  impact 
of  the  disposal  of  depleted  UFe  in  the 
oxide  form  in  three  different  disposal 
facilitv  configurations.  Because  it  is 


chemically  stable  and  insoluble,  the 
oxide  form  would  likely  be  the  most 
appropriate  form  for  permanent 
disposal.  In  this  scenario,  the  material 
would  be  disposed  of  as  a  low-level 
radioactive  waste. 

The  steps  in  the  disposal  alternative 
are:  (1)  Transport  of  the  depleted  UFe 
from  storage  to  a  conversion  faciUty,  (2) 
conversion  to  oxide,  (3)  transport  of  the 
oxide  to  a  disposal  faciUty,  and  (4) 
disposal.  The  conversion  of  the  depleted 
UFe  to  an  oxide  form  (either  UsOg  or 
UO2)  would  be  accomplished  using  the 
technology  assessed  as  part  of 
alternatives  described  previously.  After 
conversion,  the  material  would  be 
appropriately  packaged  and  transported 
to  a  disposal  facility.  The  facility 
designs  analyzed  in  the  alternative 
include  drums  placed  in:  (1)  Engineered 
trenches,  (2)  below-ground  concrete 
vaults,  and  (3)  mines.  Both  bulk 
disposal  of  the  depleted  UFe  and 
grouted  disposal  forms  will  be 
considered.  Bulk  disposal  consists  of 
placing  the  oxide  directly  in  the  drums. 
Grouted  disposal  requires  fixing  the 
oxide  in  a  cement-type  medium. 
General  facility  configurations  will  be 
assessed  for  both  humid  and  arid 
h)rpothetical  locations  to  provide  the 
hill  range  of  potential  impacts. 
Transportation  impacts  associated  with 
moving  the  low-level  waste  material 
will  be  assessed  for  locations  in  both  the 
Eastern  and  Western  United  States. 

As  with  the  other  alternatives  that 
include  a  conversion  step,  byproducts 
are  produced.  The  transport  of  these 
additional  materials  will  be  included  in 
the  assessment. 

Identification  of  Environmental  Issues 

This  EIS  is  the  first  level  of  a  tiered 
environmental  assessment  process. 
Tiering  refera  to  the  process  of  first 
addressing  general  (programmatic) 
matters  in  a  broad  PEIS  followed  by 
more  narrowly  focused  (project  level) 
environmentfiJ  documentation  that 
incorporates  by  reference  the  more 
general  discussions.  At  this  first  level, 
the  PEIS  addresses  the  potential  impacts 
of  broad  strategy  alternatives,  including 
analyses  of  the  general  impacts  of  (1)  the 
current  management  program  for 
depleted  UFe  at  DOE's  storage  sites,  (2) 
technologies  for  converting  the  depleted 
UF6  to  other  chemical  forms,  (3)  storage 
for  subsequent  use  or  disposal,  (4) 
transportation  of  materials,  and  (5) 
disposal.  The  environmental  impacts  of 
-  the  transport  of  materials  along  specific 
routes,  impacts  from  the  siting  of  any 
specific  facilities,  or  the  use  of  specific 
technologies  will  be  assessed  in  future 
NEPA  documents,  as  appropriate.  These 
subsequent  documents  are  ihe  "project 
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level"  docuiiieDts  and  are  LUe  i>ecoad 
level  of  the  tier. 

The  second  level  docuinent(s)  would 
address  specific  siting  issues, 
construction  and  operation  decisions, 
and  the  impacts  of  transport  between 
identified  origins  and  destinations.  As 
this  PEIS  supports  the  selection  of  a     - 
general  strategy,  the  range  of  impact 
areas  to  be  considered  will  focus  on 
those  appropriate  to  this  level  of 
decision.  The  impact  analysis  will 
consider,  for  each  alternative,  the 
physical,  chemical,  and  radiological 
health  and  safety  risks  to  workers  and 
to  the  pubUc  of  material  storage, 
conversion,  transportation,  use.  and 
disposal.  Potential  impacts  to  air  quality 
and  noise  levels,  water  quality,  waste 
disposal  capacity,  biotic  resources,  and 
socioeconomic  factors  associated  with 
these  activities  will  be  assessed. 
Environmental  justice  issues  will  be 
considered  as  appropriate  for  this  level 
of  decision.  Cumulative  impacts  of 
strategy-related  actions  and  other 
actions  at  the  three  DOE  sites  will  be 
assessed. 

Related  and  Other  DOE  NEPA 
Documentation 

Consistent  with  tiering,  should  the 
depleted  UF6  strategy  selection  result  in 
site-specific  actions,  additional  NEPA 
documents  would  be  prepared  to 
consider  the  specific  impacts  on  the  site 
and  vicinity  from  any  proposed  action. 
Such  analyses  would  address  additional 
site-specific  issues  such  as  historic 
resources,  threatened  and  endangered 
species,  critical  environmental 
resources,  floodplain,  and  land  use.  The 
results  of  specific  analyses  conducted  as 
part  of  other  Departmental  EISs  will  be 
incorporated  as  appropriate. 

Invitation  to  Comment 

DOE  will  conduct  a  full  and  open 
process  to  define  the  scope  of  the  PEIS. 
IX3E  will  hold  public  scoping  meetings 
at  the  sites  that  may  be  affected  by  the 
proposed  action  in  order  to  discuss 
issues  and  to  receive  oral  and  written 
comments  on  the  scope  of  the  impact 
statement.  These  meetings  will  provide 
the  public  with  an  opp)ortimity  to 
present  comments,  ask  questions,  and 
discuss  concerns  with  DOE  officials. 
The  public  will  be  encouraged  to 
comment  on  the  content  of  the  proposed 
action,  the  proposed  alternatives,  and 
the  range  of  impacts  to  be  considered 
including  cumulative  effects.  Oral  and 
written  comments  will  be  considered 
equally  in  the  preparation  of  the 
document. 

The  scoping  meetings  will  allow 
opportunity  for  the  public  to  provide 
comments  on  the  alternative  strategies 


being  considered  by  DOE.  These 
scoping  meetings  build  upon  six  public 
information  forums  held  during  the 
request  for  recommendations  comment 
period  and  the  completion  of  the 
technology  assessment  phase.  At  thosft 
forums,  the  public  provided 
recommendations  for  technologies  to  be 
considered  and  comments  on  the  factors 
used  to  evaluate  the  recommendations. 

,   The  scoping  meetings  will  consist  of 
an  explanation  of  the  depleted  UF6 
management  program,  as  well  as 
interactive  workshops  to  examine  the 
alternatives  being  considered  for 
evaluation  in  the  EIS.  Background 
information  and  fact  sheets  will  be 
made  available  to  the  public  prior  to  the 
scoping  meetings,  upon  request. 
(Requests  should  be  sent  to  Mr.  Charles 
E.  Bradley,  Jr.,  Office  of  Facilities,  Office 
of  Nuclear  Energy.  Science  and 
Technology,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290;  (301) -903-4781.) 
These  materials,  along  with  posters, 
demonstrations,  and  technical  experts, 
will  be  present  at  each  of  the  scoping 
meetings  to  provide  as  much 
information  as  possible  to  the 
participants. 

Information  on  the  meeting  dates  and 
locations,  as  well  as  related  materials, 
can  be  obtained  through  the  address 
above.  Information  is  also  available 
through  the  information  and  resource 
centers  located  near  the  sites.  Contact 
Mr.  Charles  E.  Bradley  at  the  address 
above  for  more  information. 

Issued  in  Washington.  DC,  this  22nd  day 
of  January  1996. 
Peter  N.  Brush. 

Principal  Deputy  Assistant  Secretary, 
Environment.  Safety  and  Health. 
[FR  Doc  96-1196  Filed  1-24-96:  8:45  ami 
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Environmental  Management  Site- 
Speclftc  Advisory  Board,  Department 
of  Energy/Los  Alamos  National 
Laboratory 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EMSSAB),  Los 
Alamos  National  Laboratory. 

DATES:  Tuesday,  February  13.  1996:  6:30 
pm-9:30  pm;  7:00  pm  to  8:00  pm 
(public  comment  session). 


AuuHESSES:  San  Ildefonso  Gym,  Route  5, 
San  Ildefonso,  New  Mexico  87501. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Roybal,  EMSSAB,  Los  Alamos 
National  Laboratory,  Northern  New 
Mexico  Community  College,  1002  Onate 
Street,  Espanola,  NM  87352.  in  New 
Mexico  call  (800)753-8970.  or  out-of- 
state  call  (505)753-8970. 

SUPPI.EMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Advisory  Board  is 
to  make  recommendations  to  EKDE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Tuesday,  February  13.  1996 

6:30  PM  Call  to  Order  and  Welcome 
7:00  PM  Input  ft^m  the  Public 
8:00  PM  DOE/LANL  Environmental 

Restoration  Briefing 
8:30  PM  Sub-Committee  Reports 
9:30  PM  Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Ms.  Lisa  Roybal,  at 
the  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  PubUc 
Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87185-5400. 

Issued  at  Washington.  DC  on  January  19. 
1996. 
Rachel  M .  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

|FR  Doc.  96-1069  Filed  1-24-96;  8:45  am) 

BILUNO  COOE  S4SO-01-P 


Mixed  Waste  Focus  Area 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 


JMI 


ACTION:  Expression  of  Interest. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office  (DOE- 
ID)  is  seeking  expressions  of  interests 
and  capability  from  potential  sources. 
The  U.S.  Department  of  Energy  (DOE) 
Mixed  Waste  Focus  Area  (MWFA)  has 
identified  thirty  deficiencies  related  to 
the  treatment  of  mixed  hazardous  and 
radioactive  wastes  within  the  DOE 
complex  of  facihUes.  These  thirty 
deficiencies  are  listed  below  in  order  of 
priority. 

FOR  FURTHER  INFORMAL  ON  CON-^ACT: 
Contract  Specialists,  Dallas  L.  Hoffer, 
(208)  526-0014  or  Linda  A.  Hallum, 
(208)  526-5545;  U.S.  Department  of 
Energy,  Idaho  Operations  Office.  850 
Energy  Drive,  Mail  Stop  1221.  Idaho 
Falls,  Idaho  83401-1563. 
SUPPLEMENTARY  INFORMATION:  The  thirty 
.technology  deficiency  descriptions 
include: 

1.  Mercury  stabilization — Mercury 
contaminated  wastes  require 
stabilization  to  control  mercury 
solubility  to  meet  Universal  Treatment 
Standards. 

2.  Mercury  amalgamation — Methods 
and  equipment  designs  are  required  for 
amalgamating  bulk  non-recyclable 
mercury  to  meet  Universal  Treatment 
Standards. 

3.  NDE/NDA-initial 
characterization — Nondestructive 
examination  (NDE)  and  nondestructive 
assay  (NDA)  techniques  and  equipment 
are  required  to  determine  the  nature  of 
a  waste  matrix  in  drums  and  boxes,  to 
confirm  the  presence  and  concentration 
of  RCRA-regulated  materials  and 
radionuclides,  and  to  identify 
characteristics  of  concern  for 
operational  safety  and  process 
continuity. 

4.  Mercury  separation/ removal — New 
techniques  must  be  developed  to 
physically  or  chemically  remove 
mercury  from  wastes  as  a  pretreatment 
to  other  waste  treatment  processes. 

5.  Material  handling — Methods  and 
equipment  designs  are  required  that  will 
provide  for  handUng  all  types  of  DOE 
waste  materials  in  all  process  steps 
without  undue  risk  of  exposure  of 
operating  personnel  to  radioactivity  or 
hazardous  materials. 

6.  Sorting/ segregation — Efficient 
separation  of  waste  types,  as  well  as 
segregating  nonradioactive,  or 
radioactive  only  (no  RCRA  regulated 
constituents)  from  mixed  wastes  is 
needed  for  safe,  reliable,  efficient 
processing. 

7.  Salt  stabilization — Stabilization 
processes  are  required  for  salt- 
containing  wastes  that  increase  waste 
loadings,  improve  durability,  and/or 


reduce  the  volume  increase  typical  of 
today's  standard  practices. 

8.  Ash  stabilization — Stabilization 
processes  are  required  for  ash  that 
increase  waste  loadings,  improve 
durability  and/or  reduce  the  volume 
typical  of  today's  standard  practices. 

9.  Mercury  monitoring — Although 
mercury  monitors  are  commercially 
available,  it  would  be  advantageous  to 
develop  real-time  monitors  requiring 
minimal  consumables  and  low 
maintenance,  with  operating  ranges 
covering  the  emission  limits  typical  of 
incinerators. 

10.  Alpha  monitoring — Although 
alpha  monitors  are  commercially 
available,  it  would  be  advantageous  to 
develop  real-time  monitors  requiring 
minimal  consumables  and  low 
maintenance,  with  operating  ranges 
covering  the  emission  limits  typical  of 
alpha  material  processing  facilities. 

1 1 .  VOC  monitoring — Process 
monitoring  could  be  improved  with 
real-time  monitors  requiring  minimal 
consumables  and  low  maintenance, 
which  can  identify  and  quantif)'  specific 
VOC  contaminants  over  operating 
ranges  covering  the  emission  limits 
typical  of  hazardous  waste  treatment 
facilities. 

12.  Heavy  metaJ  monitoring — Process 
monitoring  could  be  improved  with 
real-time  monitors  requiring  minimal 
consumables  and  low  maintenance, 
which  can  identify  and  quantify  specific 
metals  in  operating  ranges  covering  the 
emission  limits  typical  of  hazardous 
waste  incinerators. 

13.  Radionuclide  distribution/ 
partitioning — More  complete 
information  on  the  fractional 
distribution  of  radionuclides  between 
the  off-gas,  the  final  waste  form,  and  any 
secondary  waste  streams  in  high 
temperature  mixed  waste  treatment 
processes  is  needed  to  support 
equipment  design  and  process 
permitting. 

14.  Waste  form  performance— An 
objective,  technically  defensible 
evaluation  of  the  long-term  performance 
of  advanced  waste  forms  must  be 
conducted  to  allow  flexibility  in  siting 
and  operating  low-level  waste  (LLW) 
disposal  facilities  in  a  manner  to  best 
exploit  the  more  durable,  higher  waste- 
loading  forms. 

15.  HEPA  filter  improvements — A 
stronger,  high-temperature,  longer  Uved 
HEPA  filter,  that  can  survive  a  greater 
pressure  drop,  and  that  requires  less 
frequent  replacement,  or  that  can  be 
cleaned  and  reused,  is  needed. 

16.  .Mercury  filter — A  potential 
enhancement  to  traditional  off-gas 
treatment  design  would  be  a  selective 
mercury  removal  step,  which  removes 


essentially  all  of  the  mercury  from  the 
offgas  stream  for  separate  treatment. 

17.  Molten  product  decanting— 
Operating  techniques  and  equipment 
design  are  required  to  facilitate 
decanting  or  transfer  of  mohen  materials 
from  furnaces  in  an  effective,  reliable, 
and  safe  manner  appUcable  to  a 
radioactive  environment. 

18.  Comparative  analysis/aqueous — A 
comparative  analysis  on  the  efficacy, 
reUability,  applicability,  and 
maintainability  of  the  many  processes 
now  being  developed  for  destruction  of 
organic  contamination  in  wastewaters 
containing  radionuclides  will  assist  in 
identifying  processes  for  further 
consideration  and  development. 

19.  Aqueous  organic  nonthermal 
destruction — Destruction/removal  of 
most  regulated  organic  constituents 
expected  to  be  found  in  wastewaters 
from  mixed  waste  treatment  should  be 
demonstrated  to  reliably  attain 
regulatory  limits  in  a  manner  appUcable 
to  a  radioactive  environment. 

20.  Refractory  performance — 
Improved  refi^ctories.  or  operating 
techniques  better  suited  to  the  DOE- 
specific  waste  processing  conditions, 
are  required  to  increase  long-term 
refractory  reUabifity. 

21.  Nitrate  removal — ^Methods  are 
needed  to  destroy  or  remove  residual 
nitrates  in  sludges  and  wastewaters. 

22.  Fission  product  removal— 
Methods  are  needed  for  removal  or 
significant  reduction  of  the 
concentrations  of  fission  products  from 
mixed  waste,  especially  process 
residues  and  sludges. 

23.  Internal  drum  pressure 
measurement — Methods  are  needed  to 
measure  internal  drum  pressure  without 
penetrating  the  drums. 

24.  Container  integrity 
measurement — Methods  are  needed  to 
test  the  integrity  of  stored  containers  to 
identify  any  containers  that  may  require 
particiUarly  careful  handling  or 
overpack  in  preparation  for  management 
or  processing  of  the  contents. 

25.  Cyanide  destruction — Methods  are 
required  to  treat  cyanide  in  the  presence 
of  interfering  dissolved,  suspended,  and 
matrix  materials. 

26.  Thermal  desorption — Methods  are 
required  to  minimize  pretreatment  to 
adequately  prepare  wastes  for  thermal 
desorption  so  the  contaminants  can 
escape,  and  to  verify  cleanup  levels  can 
be  attained  while  maintaining 
radionuclide  containment. 

27.  Evaporator  design — Better  designs 
are  needed  for  evaporators  for  DOE 
waste-specific  treatment  plant  streams. 

28.  sludge  washing — Sludge  washing 
technologies  should  demonstrate 
reliable  feed  preparation  and  washing  of 
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contaminated  process  residues,  sludges, 
and  particulates  to  satisfy  RCRA 
requirements. 

29.  Trace  metal  removal — Techniques 
are  needed  to  meet  wastewater 
discharge  permit  requirements  (e.g. 
O.OOlmg/L  cadmium.  0.003  mg/L  lead, 
and  0.004  mg/L  silver)  while 
minimizing  secondary  waste  generation. 

30.  Supercritical  COi — Techniques 
are  needed  to  minimize  pretreatment  to 
adequately  prepare  the  wastes  for 
supercritical  CO2  extraction  so  that  the 
organics  can  be  removed,  and  the  wastes 
can  be  fed  and  removed  from  the 
supercritical  environment  while 
maintaining  radionuclide  containment. 

The  MWFA  desires  a  Ust  of  interested 
parties  who  have  technology  available 
to  address  one  or  more  of  the  technology 
deficiency  areas.  This  includes 
technology  that  may  need  to  be 
demonstrated  in  a  radioactive 
environment  on  DOE  mixed  waste  to 
verify  its  applicability.  The  MWFA  also 
desires  a  list  of  parties  intwested  in 
participating  in  cooperative  research 
and  development  leading  to 
demonstration  of  technologies.  A 
document  with  more  detailed 
descriptions  of  the  deficiencies  can  be 
obtained  by  accessing  the  Mixed  Waste 
Focus  Area  home  page  on  the  internet 
at  "http://wastenot.inel.gov/mwfa,"  or 
by  calling  the  Mixed  Waste  Focus  Area, 
208-526-7575.  From  the  MWFA  home 
page,  simply  push  the  button  for  "News 
and  Events."  Interested  parties  are  asked 
to  submit  a  contact  name  and  address 
plus  a  brief  description  of  existing 
technology  or  of  capabiUties  for 
conducting  research  and  development 
(RAD)  to  Jihad  Aljayoushi,  U.S. 
Department  of  Energy,  850  Energy 
Drive.  MS  1118.  Idaho  Falls.  ID  83401- 
1563.  Written  expressions  of  interest 
should  not  include  detailed  proposals  or 
proprietary  data,  but  should  include  the 
name,  address,  telephone  number,  and 
facsimile  (fax)  number  of  the  primary 
contact  p>erson.  Submittals  should  be  as 
brief  as  practical  (e.g.,  should  not 
exceed  five  pages).  To  assist  in  the 
"Organizational  Conflicts  of  Interest" 
determinations,  all  submittals  are 
required  to  disclose  business 
affiliations,  partners  for  proposed 
teaming  arrangements,  sister 
organizations,  etc.  To  assist  in  the  SBA 
determinations  all  submittals  are 
required  to  disclose  business  size  and 
type.  Written  expressions  of  interest 
should  be  received  on  or  before 
February  20.  1996.  This  announcement 
is  for  expressions  of  interest  only,  and 
is  not  associated  with  any  specific 
funding  opportunity,  solicitation, 
pnxnirement,  assistance  award,  etc. 


Procurement  Request  Number:  Not 
Apphcable. 

Dated:  )anuary  17. 1996. 
R.  feilray  Hoylea. 

Director,  Procurement  Services  Division. 
|FR  Doc.  96-1199  Filed  1-24-96;  8.45  am] 
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Advisory  Comminee  on  External 
Regulation  of  Department  of  Energy 
Nuclear  Safety 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  release  of  Committee's 
final  report. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770).  notice  is 
hereby  given  of  the  release  of  the  Final 
Report  of  the  Advisory  Committee  on 
External  Regulation  of  Department  of 
Energy  Nuclear  Safety  entitled 
Improving  the  Regulation  of  Safety  at 
DOE  Nuclear  Facilities,  which  was 
submitted  to  the  Secretary  of  Energy, 
and  to  the  White  House  Office  of 
Management  and  Budget  and  the 
Council  on  Envirorunental  Quality  on 
January  19.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  Report  are  available  from 
the  following  sources: 

•  Calling  (toll  fiw)  1-800-736-3282 
through  January  31.  1996 

•  Environment,  Safety,  and  Health 
Information  Center.  EH-72.  CXXI- 
20030.  USDOE.  19901  Germantown 
Road.  Germantown  MD  20874-1290  (1- 
800-473-4375)  after  February  1.  1996. 

•  The  Internet  World  Wide  Web  at: 
http://www.em.doe.gov/acd/index.html 

•  The  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  Springfield.  VA 
22161  (prices  and  information  available 
bom  703-487-4650) 

•  DOE  and  EXDE  contractors  from  the 
Office  of  Scientific  and  Technical 
Information.  P.O.  Box  62.  Oak  Ridge  TN 
37831  (prices  and  information  available 
from  615-576-8401). 

•  All  Department  of  Energy  Freedom 
of  Information  Act  Reading  Rooms. 
SUPPt.EMENTARY  INFORMATKM:  The 
Conmiittee's  Final  Report  presents  a 
number  of  recommendations  to 
strengthen  both  the  regulation  and  the 
assurance  of  safety  at  DOE  nuclear 
facilities.  Three  recommendations  are 
fundamental:  (1)  Essentially  all  aspects 
of  safety  at  DOE's  nuclear  facilities  and 
sites  should  be  externally  regulated;  (2) 
existing  agencies  rather  than  a  new  one 
should  be  responsible  for  external 
regulation;  and  (3)  under  any  regulatory 
scheme.  DOE  must  maintain  a  strong 


internal  safety  management  system. 
Along  with  recommendations  for 
external  regulation,  the  Report  contains 
a  summary  of  the  current  state  of  the 
DOE  complex  and  its  missions, 
recommendations  on  issues  that  must  be 
addressed  for  any  successful  regulatory 
scheme,  and  recommended  actions  to 
achieve  an  effective  internal  system  and 
a  well-managed  transition.  Additional 
information  is  available  in  the 
Appendices  and  References  volumes  of 
the  Final  Report. 

The  Committee's  charter  was  to 
provide  advice,  information,  and 
recommendations  on  whether  and  how 
new  and  existing  Department  of  Energy 
(DOE)  nuclear  facilities  and  operations, 
except  those  operations  covered  under 
Executive  Order  12344  (Naval 
Propulsion  Program),  should  be 
externally  regulated  to  ensure  safety. 
The  Department  currently  self-regulates 
many  aspects  of  nuclear  safety,  pursuant 
to  the  Atomic  Energy  Act  of  1954.  as 
amended.  The  Committee  consisted  of 
24  members  drawn  from  a  cross  section 
of  public,  Federal.  State.  Tribal, 
industrial,  and  academic  sectors, 
representing  a  diversity  of  expertise. 
The  Committee  was  co-chaired  by  John 
F.  Aheame,  Lecturer  in  PubHc  Policy, 
Duke  University  and  Executive  Director 
of  Sigma  Xi,  The  Scientific  Research 
Society,  and  Gerard  F.  Scannell, 
President  of  the  National  Safety 
Coimcil. 

Issued  at  Washington,  DC  on  )anuary  19. 
1996. 

Thomas  H.  Isaacs, 
Executive  Director. 

[FR  Doc.  96-1204  Filed  1-24-96;  8:45  am] 
■lUJNO  CODE  MS0-01-P 

[FE  Docket  No.  PP-891 

Record  of  Decision  fc  ssua^  :e  of 

Prf»s.  :if  r  '  .1    Pur'-f-'  •     Bcjnqo'  -"yaro- 
ElectTic  Company 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  decision:  Presidential 
Permit  PP-89.  Bangor  Hydro-Electric 
Company;  construction  of  an 
international  electrical  interconnection. 

SUMMARY:  Bangor  Hydro  appUed  to  the 
DOE  for  a  Presidential  permit  to 
construct  a  new  electric  transmission 
facility  at  the  U.S.  border  with  Canada. 
That  action  was  determined  to  be  "a 
major  federal  action,  significantly 
affecting  the  quality  of  the  human 
enviroiunent"  within  the  meaning  of 
NEPA.  An  EIS  was  issued  on  August  18, 
1995,  that  considered  the  environmental 
impacts  associated  with  granting  or 
denying  the  Presidential  permit.  This 
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ROD  determined  that  allowing 
construction  of  the  new  electric 
facilities  along  alternative  transmission 
hne  corridors  and  the  options  for 
alternative  energy  supplies  discussed  in 
the  EIS  did  not  prove  preferable  to 
granting  the  Presidential  permit  for 
construction  along  the  proposed  route. 

DATES:  January  25.  1996. 

ADDRESSES:  Requests  for  copies  of 
Presidential  Permit  PP-89  or  DOE/EIS- 
0166  may  he  submitted  to:  Mr.  Anthony 
J.  Como.  U.S.  Department  of  Energy, 
Office  of  Fossil  Energy  (FE-52),  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585-n:i'^n 

FOR  FURTHER  INFORMATiCN  CONTACT: 
Anthony  Como  (Program  Office)  202- 
586-5935  or  Carol  M.  Borgstrom  (NEPA 
process)  202-586-4600  or  1-800-472- 
2756. 
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Record  of  Decision 

On  December  16.  1988,  the  Bangor 
Hydro-Electric  Company  (BHE)  filed  an 
application  with  the  Department  of 
Energy  (DOE)  for  a  Presidential  permit 
pursuant  to  Executive  Order  10485.  as 
amended  by  Executive  Order  12038.  to 
construct,  connect,  operate,  and 
maintain  a  new  international 
transmission  line  interconnection  with 
New  Bnmswick.  Canada.  The  proposed 
new  interconnection,  referred  to  as 
Bangor  Hydro-Electric  Company's 
Second  345-kV  Transmission  Tie  Line 
to  New  Brunswick,  would  cross  the  U.S. 
International  border  near  Baileyville. 
Maine,  and  extend  to  an  existing 
substation  at  Orrington.  Maine.  In  the 
application,  the  BHE  described  the  U.S. 
portion  of  the  proposed  line  as  83.8 
miles  in  length. 

The  new  transmission  line  is  needed 
to  complement  and  share  electrical  load 
with  the  existing  345-kV 
interconnection  owned  and  operated  by 
the  Maine  Electric  Power  Company.  The 
line  is  needed  to  reduce  transmission 
losses  on  the  existing  tie  line,  increase 
the  opportunities  for  economic  power 
transactions  between  New  England  and 
New  Brunswick,  help  meet  projected 
load  growth  in  the  New  England  region, 
and  increase  the  capacity  benefits  of  the 
transmission  ties  with  New  Brunswick. 
This  would  result  in  a  general  increase 
in  electric  system  reliability  for  the  New 
England  region.  Overall,  the  annual  net 
savings  could  range  from  about  $21.6 
million  (24  MW  conserved.  50  MW 
average  increased  economy,  and  25  MW 
additional  reserves  sharing)  to  more 
than  $87  million  (24  MW  conserved, 
150  MW  average  increased  economy, 
and  300  MW  additional  reserves 
sharing). 


in  reviewing  this  application  the  DOE 
determined  that  granting  the 
Presidential  permit  for  the  proposed 
interconnection  would  constitute  "a 
major  federal  action,  significantly 
affecting  the  quality  of  the  himian 
environment"  within  the  meaning  of 
NEPA.  Consequently,  the  DOE  has 
prepared  an  EIS  to  assess  the 
environmental  impacts  associated  with 
granting  or  denying  the  permit. 

In  October  1993.  the  DOE  published 
and  distributed  about  336  copies  of  a 
draft  EIS  to  interested  individuals  and 
agencies.  Following  this  distribution, 
public  hearings  to  obtain  comments  on 
the  draft  EIS  were  held  in  Bradley  and 
Woodland,  Maine,  January  10-11. 
1994.  One  speaker  presented  comments 
at  the  public  hearings,  and  DOE 
received  33  written  comments  from 
individuals  during  the  72-day  public 
comment  period.  Substantive  comments 
and  responses  associated  with  the  draft 
EIS  are  presented  in  the  final  EIS.  No 
comments  were  received  on  the  final 
EIS. 

Basis  For  Decision 

ill  Lompiianct!  with  the  provisions  of 
NEPA.  the  DOE  prepared  an  EIS  to 
address  the  environmental  impacts 
associated  with  the  proposed  action  and 
its  alternatives.  The  EIS  discusses  in 
detail  construction  activities  (including 
clearing  and  control  of  vegetation),  loss 
or  alteration  of  wildlife  habitat, 
displacement  and.  disturbance  of 
wildlife,  disturbance  of  aquatic 
resources,  releases  of  gaseous  pollutants 
and  dust,  and  disruption  of  agricultural 
and  forestry-  activities.  The  EIS  also 
discusses  in  detail,  the  potential 
environmental  impacts  resulting  from 
operation  and  maintenance  of  the 
transmission  facilities  (including  the 
collision  of  birds  with  structures),  visual 
impacts  of  additional  lines  within  the 
transmission  line  corridor,  and  possible 
health  and  safety  effects  in  close 
proximity  to  the  electromagnetic  fields 
associated  with  the  proposed  line.  To 
minimize  impacts  to  the  extent 
practicable.  BHE  has  committed  to  a 
variety  of  mitigation  actions  to  protect 
the  environment.  These  procedures  are 
presented  in  the  EIS.  The  information      . 
presented  in  the  EIS  indicates  that  the 
issuance  of  the  Presidential  permit 
would  result  in  minor  incremental 
impacts  to  the  environment. 
Accordingly,  based  on  the  analysis  in 
the  EIS.  the  DOE  finds  that  any 
environmental  impacts  resulting  from 
construction  activities  would  be 
minimal  and  of  short  duration. 


Description  of  Alternatives  and  Their 
Environmental  Impacts 

On  August  18, 1995,  DOE  issued  a 
final  EIS  titled,  "Fjivironmental  Impact 
Statement  for  Construction  and 
Operation  of  the  Proposed  Bangor 
Hydro-Electric  Company's  Second  345- 
kV  Transmission  Tie  Line  to  New 
Brunswick,"  DOE/EIS-0166.  Section  2 
of  this  document  contains  analyses  of 
the  following  alternatives  considered  by 
DOE  in  reaching  its  decision  to  grant 
Presidential  Permit  PP-89: 

1 .  Grant  the  Presidential  permit  as 
requested. 

2.  Grant  the  Presidential  permit  but 
require  the  use  of  alternative 
transmission  corridors  and  designs 
(three  alternative  transmission  line 
corridors  were  considered). 

3.  Take  no  action  —  deny  the 
Presidential  permit  request.  Under  this 
alternative,  it  is  assumed  that  the 
applicant  would  have  two  additional 
alternatives: 

(a)  Do  not  implement  alternative 
supply  or  demand  measures  (maintain 
the  status  quo). 

(b)  Implement  energy  supply 
alternatives,  such  as:  hydroelectric, 
natiu^l  gas.  nuclear,  solar,  vdnd.  fuel 
conversion,  cogeneration,  conservation 
and  load  management,  and  utility 
purchases  and  exchanges. 

The  DOE  evaluated  two  alternative 
transmission  line  routes":  the  Proposed 
Route  and  the  Existing-line  Route.  The 
Proposed  Route  was  found  to  be 
environmentally  preferable  to  the 
Existing-Une  Route.  Two  other 
alternatives,  the  Straight-line  Route  and 
the  Route  9  Route,  were  considered  but 
eUminated  as  viable  alternatives. 

Proposed  Route:  The  proposed  route 
is  also  referred  to  as  the  Stud  Mill  Road 
route  because  much  of  the  line  would  be 
located  near  Stud  Mill  Road,  an  existing 
timber  haul  road  jointly  owned  and 
maintained  by  Georgia-Pacific 
Corporation  and  Champion 
International  hicorporated.  The  first 
71.6  miles  of  the  proposed  line  (starting 
at  the  crossing  of  the  St.  Croix  River) 
would  be  in  a  new  170-ft-wide  right-of- 
way.  For  the  remaining  12.2  miles  of  the 
route,  the  new  line  would  share  right- 
of-way  space  with  the  Maine  Electric 
Power  Company's  existing  345-kV 
interconnection  and  other  lines. 

For  the  proposed  route,  the  estimated 
amount  of  existing  vegetation  directly 
impacted  is  1,623  acres.  The 
unavoidable  adverse  impacts  would 
include:  (1)  Conversion  of  1,450  acres  of 
forest  to  areas  with  small  trees,  shrubs, 
and  grassland  for  the  duration  of  the 
operation  of  the  transmission  line, 
thereby  preventing  one  or  two 
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commercial  cycles  of  timber  cutting 
within  the  corridor;  (2)  about  1,185 
acres  of  existing  upland  forest  habitat 
would  be  cleared;  (3)  most  of  about  268 
acres  of  forested  wetlands  within  the 
proposed  right-of-way  would  be 
modified  to  scrub/shrub  wetlands;  and 
(4)  visual  interruption  at  river  crossings. 

Existing-Line  Houte:  The  Existing-Line 
Route  is  106  miles  in  length  and  would 
generally  parallel  the  existing  345-kV 
line  right-of-way,  crossing  the 
international  border  at  Orient,  Maine, 
extending  parallel  to  the  existing  route 
to  Chester.  Maine,  and  then  to  the 
Orrington  substation.  Because  of  the 
presence  of  several  sensitive 
environmental  areas  (e.g.,  extensive 
wetlands),  this  route  would  require 
several  diversions  from  the  existing 
right-of-way.  The  six  staging  areas 
required  for  this  route  include  Bradley, 
Enfield.  T2/R8  N.W.P.,  Mattawamkeag. 
Clenwood.  and  Orient. 

Unavoidable  adverse  impacts 
associated  with  the  Existing-Line  Route 
would  include:  (1)  About  1.845  acres  of 
forest  would  be  cleared:  (2)  an  estimated 
2.081  acres  of  existing  vegetation  would 
be  directly  impacted;  (3)  a  total  of  150 
houses  would  be  located  within  600  ft 
of  the  centerline  of  the  route,  about  1.5 
times  greater  than  those  of  the  proposed 
route;  (4)  construction  areas  would  be 
closer  to  a  larger  population;  (5)  the 
likelihood  of  bald  eagles  colliding  with 
the  transmission  lines  would  be  greater 
because  there  would  be  two  crossings  of 
the  Penobscot  River,  as  compared  with 
only  one  crossing  of  the  St.  Croix  River 
by  the  proposed  route. 

Straight-Line  Route:  The  Straight-Line 
Route  would  be  115  miles,  crossing  the 
international  border  just  north  of 
Kellyland,  Maine,  and  the  Grand  Falls 
Flowage  in  Fowler  Township.  Maine. 
The  route  would  travel  northwest  to  the 
Topsfield,  Maine,  area  and  then  west  to 
Lee.  Maine.  The  line  would  then 
proceed  northwest  to  Chester,  where  it 
would  parallel  the  existing  345-kV  line 
to  the  Orrington  substation. 

The  Straight-Line  Route  was 
eliminated  from  consideration  as  a 
viable  alternative  because  the  route 
would  (1)  cross  extensive  areas  of 
wetlands,  including  Dead  Man  Stream; 
(2)  pass  through  more  populated  areas 
along  Routes  2  and  6;  (3)  cross  Route  6 
in  several  places  and  be  more  visually 
intrusive  than  the  other  routes:  (4)  pass 
through  relatively  undisturbed  areas  of 
forest  that  contain  few  roads;  (5)  pass 
near  or  through  a  series  of  white  cedar 
swamps  in  Lee.  Springfield,  and  Carroll 
that  contain  rare  plants;  (6)  pass  the 
southern  edge  of  the  large  flowage  area 
at  Baskahegan  Stream  called  Middle 
Deadwater;  (7)  cross  the  Grand  Falls 
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area  of  active  bald  eagle  nesting;  and  (8) 
likely  be  the  cause  of  a  number  of 
landowner  constraints  along  the  length 
of  the  corridor. 

Route  9  Route:  The  Route  9  Route 
would  be  83  miles  in  length  and  would 
cross  the  international  border  in 
Woodland,  Maine.  It  would  generally 
parallel  the  major  east-west  highway 
between  Bangor  and  Calais.  This  route 
was  eliminated  as  a  viable  alternative 
because:  (1)  Several  major  crossings  of 
Route  9  would  be  required,  possibly  in 
sections  designated  as  scenic  highway; 
(2)  river  crossings  of  the  south-flowing 
St.  CroLX,  Machias.  Narraguagus.  and 
Union  rivers  would  be  more  difficult 
and  extensive  because  these  locations 
are  the  widest  (as  compared  with  other 
alternative  routes);  (3)  the  Maine 
Department  of  Transportation  is 
planning  significant  reconstruction  of 
Route  9,  possibly  involving  substantial 
rerouting  of  the  road,  thus,  making  it 
more  difficult  to  locate  the  transmission 
line;  (4)  several  lakes  and  large  wetlands 
would  probably  have  to  be  traversed  or 
would  likely  force  significant  route 
changes,  especially  at  Whalesback 
(Union  River).  Mopang  Lake.  Crawford 
Lake,  and  Meddybemps  Lake;  (5)  the 
corridor  is  more  hilly  and  rugged 
(particularly  west  of  the  Machias  River) 
than  the  other  alternative  routes,  making 
(for  example)  construction  more 
difficult  and  increasing  the  potential  for 
erosion;  and  (6)  more  individual 
property  owners  (as  compared  with  the 
other  alternative  routes)  would  be 
involved,  thereby  complicating  the 
routing  of  the  corridor. 

Take  No  Action:  Under  the  No  Action 
Alternative,  the  DOE  would  not  issue  a 
Presidential  permit  for  the  proposed 
interconnection,  and  the  transmission 
line  would  not  be  constructed.  BHE 
would  have  to  develop  other  sources  of 
energy  to  meet  increases  in  demand  for 
electricity.  The  "no  action"  alternative 
would  not  provide  the  needed 
generating  capacity  and  would  result  in 
greater  degradation  of  air  quality  as  a 
result  of  the  continued  use  of  fossil  fuels 
for  generation  of  electricity. 

Energy  Supply  Alternatives:  If  the 
DOE  were  to  deny  the  Presidential 
permit,  BHE  could  take  other  actions  to 
meet  future  demand  for  electricity,  such 
as  identifying  supply  alternatives  and/ or 
implementing  demand-side  options. 
However,  among  the  alternatives 
available  to  BHE,  none  were  considered 
viable  alternatives  to  the  proposed 
action. 

One  alternative  would  be  construction 
of  a  new  central-station,  non-oil-fired 
generating  plant.  Candidate  plant  types 
would  be  hydroelectric,  natural  gas. 


nuclear,  and  coal-fired.  BHE  is  currently 
attempting  to  license  several 
hydroelectric  projects  within  its  service 
territory.  Additional  hydroelectric 
development  beyond  that  currently 
proposed  would  not  be  viable  because 
of  the  limited  number  of  sites  remaining 
for  such  development.  The  availability 
of  natural  gas  fdr  generating  facilities  is 
quite  limited  in  Maine.  Natural  gas  is 
being  imported  from  Canada,  but  not  in 
sufficient  quantities  to  generate  power 
at  a  utility  scale. 

The  time  required  to  license  and  build 
a  new  nuclear  plant  is  10-15  years  and 
the  average  lead  time  for  a  new  coal- 
fired  plant  is  8  years.  Therefore,  such 
alternative  facilities  could  not  be  placed 
in  service  until  the  year  2003  or  later. 
In  addition,  these  alternatives  would 
have  similar  environmental  impacts  as 
the  proposed  action  because 
construction  of  additional  domestic 
transmission  lines  would  be  required  in 
order  to  deliver  energy  to  the  region. 

The  use  of  nonconventional 
generating  facilities  such  as  fuel 
substitution,  solar-,  v«nd-,  and  biomass- 
powered  facilities  of  the  size  required  to 
meet  the  energy  supply  level  of  the 
proposed  interconnection  are  not 
considered  reasonable  alternatives. 
Commercial-scale  developments  of  the 
size  comparable  to  the  proposed  project 
are  not  feasible  for  the  near  future. 

The  increased  use  of  cogeneration  and 
small  power  production  (CSPP)  was  not 
considered  to  be  a  viable  alternative  to 
the  proposed  action  because  reliability 
of  supply,  operational  problems,  and 
financial  stability  make  reliance  on 
these  sources  undesirable  over  the  long- 
term.  CSPP's  are  generally 
nondispatchable  (i.e.,  BFffi  does  not 
have  the  contractual  option  to  shut 
down  those  resources  when  it  is 
economical  to  do  so).  Furthermore,  BHE 
does  not  have  complete  control  over 
when,  where,  or  if  these  alternative 
supply  sources  are  developed. 

In  some  cases.  BHEs  transmission 
system  would  need  upgrading  to  handle 
the  interconnection  with  the  CSPPs. 

In  evaluating  the  suitability  of  energy 
conservation  and  load  management 
(shifting  of  energy  consumption  from 
on-peak  to  off-peeik  hours),  BHE 
estimates  an  11%  peak  reduction  by  the 
year  2000.  While  load  management  will 
continue  to  reduce  energy  demand, 
expected  growth  rates  for  electricity 
consumption  are  projected  to  be  high 
enough  to  require  additional  generating 
capacity  in  the  New  England  region 
within  the  next  5  to  10  years. 

Several  members  of  the  New  England 
Power  Pool  (NEPOOL)  already  purchase 
power  from  other  sources;  however,  to 
be  considered  a  viable  alternative,  a 
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potential  source  must  be  able  to  provide 
NEPOOL  with  energy  and/or  capacity 
benefits  which  are  comparable  to  those 
provided  by  the  proposed  tie-line.  Such 
purchases  would  not  be  possible  from 
existing  sources.  In  addition,  the  New 
York  Power  Pool  (NYPP),  a  contiguous 
utility  system  that  is  a  potential  source 
of  purchased  power  for  NEPOOL 
members,  is  a  competitor  of  NEPOOL 
for  the  energy  available  in  Canada  and 
the  coal-fired  energy  in  the  midwestern 
United  States.  Therefore,  purchase  of 
power  from  NYPP  was  not  considered  a 
viable  alternative  to  the  proposed 
project. 

The  Midwest  is  another  potential 
source  of  purchased  power  because  of 
its  surplus  of  non-oil-fired  capacity. 
Factors  that  precluded  consideration  of 
this  source  as  a  viable  alternative  to  the 
proposed  action  are  as  follows: 

•  Load  and  capacity  projections 
indicate  that  the  present  capacity 
surpluses  would  not  last  long  enough  to 
sustain  a  firm  energy  sale  to  NEPOOL 
through  the  1990s. 

•  Any  available  surpluses  are  likely 
to  be  purchased  by  utilities  in  regions 
with  existing  direct  transmission 
connections. 

•  Any  power  purchased  must  flow 
through  the  central  New  York  State  and 
Pennsylvania-New  Jersey-Maryland 
(PJM)  systems.  The  tran.smission 
systems  in  these  areas  are  already 
heavily  used  and  could  not  readily 
withstand  the  additional  load  imposed 
by  transmitting  midwestern  energy  to 
New  England. 

•  The  construction  of  additional 
transmission  lines  through  New  York  or 
the  states  of  the  PJM  systems  could 
encounter  various  regulatory,  legal,  and 
environmental  obstacles  that  could 
prevent  or  delay  implementation  and 
raise  the  final  cost  of  the  energy. 

Installing  the  transmission  fine 
underground  and  alternative  structure 
designs  were  also  considered.  The 
environmental  impacts  and  construction 
costs  of  installing  the  transmission  line 
underground  would  be  greater  than 
those  for  the  proposed  project,  and  the 
reliability  would  be  lower  than  that  of 
an  overhead  system.  The  wood  H-frame 
structure  was  chosen  largely  because  of 
economic  considerations,  and  because 
the  impacts  caused  by  most  structure 
types  would  be  similar.  The  primary 
impacts  associated  with  an  underground 
system  that  precluded  it  from 
consideration  as  a  viable  alternative 
included  (1)  extensive  excavation, 
grading,  and  backfilling;  (2)  potential  for 
oil  contamination  of  soils;  (3)  disruption 
of  land  use  patterns  along  the  entire 
length  of  the  route;  (4)  limitation  on 
land  uses  allowed  over  or  near  the 


route;  (5)  instream  disturbance  of  all 
■siterways  crossed  by  the  route;  (6) 
potential  for  oil  spills  or  leaks  into 
surface  water  and  wetlands;  (7) 
potential  for  oil  contamination  of 
groundwater;  (8)  decreased  habitat 
diversity  along  the  route  because  the 
area  would  have  to  be  maintained  as 
grasses;  (9)  increased  potential  for 
damage  to  surface  and  subsurface 
archaeological  sites;  and  (10)  increased 
worker  safety  concerns  because  of  the 
increased  construction  and  maintenance 
activities  that  would  be  required. 

EnvironmentalK  Preferred  Alternative 

Upon  completion  of  a  thorough 
review  of  all  proposed  alternatives,  DOE 
has  concluded  that  construction  of  the 
Stud  Mill  Road  route  is  the 
environmentally  preferred  alternative 
and  that  adequate  safeguards  of  the 
environment  can  be  accomplished  using 
mitigation  measures  identified  in  the 
EIS  as  well  as  the  standard  practices  of 
utility  companies  constructing  and 
maintaining  ROW.  With  approximately 
83  miles  of  transmission  line  to  be  sited 
writhin  Maine,  the  Stud  Mill  Road  route 
is  the  shortest  when  compared  to  the 
106  mile  Existing  Line  and  115  mile 
Straight-Line  routes.  The  preferred  route 
would  require  the  fewest  transmission 
structures  with  the  greatest  spacing.  The 
preferred  route  would  require  the  least 
amount  of  forest  clearing,  stream 
crossings  and  new  service  road 
construction  due  to  use  of  existing 
service  roads  and  timber  haul  roads  that 
traverse  the  route.  Construction  of  the 
transmission  line  along  the  preferred 
route  will  have  the  least  impact  to 
wildlife  species  due  to  the  reduced 
amount  of  vegetation  clearing.  Where 
the  proposed  alternative  will  parallel 
existing  345-kV  transmission  facilities, 
interactions  between  the  phases 
(conductors)  of  the  existing  and 
proposed  line  will  decrease  magnetic 
field  exposure  to  residents  located  near 
the  two-line  corridor.  Application  of  the 
No  Action  alternative  would  likely  have 
a  negative  impact  on  air  quality  in  the 
region  as  a  result  of  continued  or 
increased  fossil  fuel  use  in  the  New 
England  region.  The  technology  for  use 
of  nonconventional  generation  sources 
in  place  of  the  proposed  facilities  is  not 
considered  to  have  advanced 
sufficiently  to  provide  the  energy 
resources  required  today.  Construction 
of  a  new.  non-oil-fired  generating  plant, 
would  require  an  extensive  design  and 
construction  phase  and  would  clearly 
have  significant  negative  environmental 
impacts  especially  in  terms  of  air 
emissions. 


Decision 

DOE  vdll  issue  Presidential  Permit 
PP-89  to  BHE  for  the  construction, 
connection,  operation,  and  maintenance 
of  a  345-kV  transmission  line  across  the 
international  border  between  the  United 
States,  at  Baileyville.  Maine,  and 
Canada  for  interconnection  with 
facilities  of  the  New  Brunswick  Power 
Commission  in  New  Bnmswick, 
Canada.  In  the  United  States,  the 
transmission  line  wall  follow  the  Stud 
Mill  Road  route,  as  described  in 
Presidential  Permit  PP-89.  As  a 
condition  of  granting  the  Presidential 
permit,  BHE  will  be  required  to 
implement  all  mritigative  measures  to 
which  BHE  has  committed,  as  presented 
in  the  EIS.  This  conditional  requirement 
shall  be  deemed  adequate  mitigation 
protection  to  satisfy  the  requirements 
for  a  Mitigation  Action  Plan  (10  CFR 
1021.331). 

Copies  of  this  Record  of  Decision  will 
be  made  available  upon  request,  for 
public  inspection  and  copying  at  the 
Department  of  Energy,  Room  3F-090, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Issued  in  Washington.  D.C.  on  January  18, 
1996. 

Anthony  J.  Como, 

Director,  Office  of  Coal  Sr  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  96-1070  Filed  1-24-96;  8:45  am] 

BILUNQ  CODE  6450-01-f> 


Privatization  of  Isotope  Activities; 
Comment  Request 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  rescheduling  of  public 
meeting. 

SUMMARY:  DOE  published  a  Notice  in 
the  December  5.  1995  Commerce 
Business  Daily  and  December  11. 1995 
Federal  Register  seeking  Expressions  of 
Interest  concerning  the  possible 
privatization  of  DOE  isotope  activities. 
The  Notice  was  to  remain  effective  until 
February  23.  1996,  responses  were  due 
by  February  23,  1996,  and  an 
information  meeting  was  to  be  held  at 
the  DOE  facility  auditorium  in 
Germantown,  Maryland,  on  January  10, 
1996.  Ehie  to  severe  weather,  the 
information  meeting  was"  not  held.  This 
Notice  announces  a  change  in  public 
meeting  dates. 

DATES:  The  Notice  seeking  Expressions 
of  Interest  concerning  the  possible 
privatization  of  DOE  isotope  activities 
will  now  remain  effective  until  March 
29, 1996.  Responses  may  be  submitted 
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at  any  time  prior  to  March  29,  1996.  AA 
information  meeting  addressing  this 
notice  will  be  held  at  the  DOE  facility 
auditorium  in  Germantown.  Maryland, 
from  9:00  a.m.  until  noon  on  February 
13.  1996.  Information  packages 
distributed  during  the  February  13. 
1996.  meeting  will  be  made  available  to 
interested  parties  af^er  February  14, 
1996  Submit  requests  to  the 
programmatic  information  contact  listed 
below. 

fOR  FURTHER  INFORMATION  CONTACT:  All 
information,  other  than  the  dates, 
presented  in  the  December  1995  Notice 
remains  the  same.  Requests  for 
information  should  be  directed  to:  Mr. 
Owen  W.  Lowe.  U.S.  Department  of 
Energy.  Isotope  Production  and 
Distribution.  NE-70  (GTN).  19901 
Germantown  Road.  Germantown.  MD 
20874.  (301)  903-5161. 

Issued  in  Washington.  D.C.  on  )anuary  18. 
1996. 

Owen  W.  Lowe. 

Associate  Director  for  Isotope  Production  and 
Distribution,  Office  of  Nuclear  Energy. 
Science  and  Technology 
|FR  Doc.  96-1068  Filed  1-24-96;  8:45  am] 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  CP96-S2-000] 

p  -  e  s^i,j  e  LNG  Company,  LLC; 

So'    e  Df  Intent  To  PrafMre  an 

E  ^  y  ' c  n  mental  Assessment  for  ttie 

p'ODose«:f  Pine  Needle  LNG  Project  and 

f^eq-rfst  tor  Comments  on 

E~»  '':n mental  Issues  and  Notice  o1 

Technical  Conference  and  Site  Visits 

January  19.  1996. 

The  staff  of  the  Federal  Energy 
Regulatory  Gommission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  enviromnenta]  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Fine  Needle 
LNG  Project.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  (EIS)  is 
necessary  and  whether  to  approve  the 
project.' 

Summary  of  the  Proposed  Project 

Pine  Needle  LNG  Company,  LLC 
(Pine  Needle),  is  seeking  approval  to 
construct  and  operate  a  liquefied  natural 
gas  (LNG)  production  and  storage 


■  Pine  Needle  LNG  Company.  LXC's  application 
was  filed  with  the  Commiuion  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commistion's  regulations. 


facility  approximately  13  miles 
northwest  of  Greensboro  in  Guilford 
County.  North  Carolina.  The  purpose  of 
the  facility  is  to  meet  winter  peak 
shaving  requirements  of  several 
customers,  including  Piedmont  Natural 
Gas  Company.  Inc..  Public  Service 
Company  of  North  Carolina.  Inc.,  North 
Carolina  Natural  Gas  Corporation,  and 
the  Mimicipal  Gas  Authority  of  Georgia. 
The  primary  components  of  the  LNG 
facility  would  include: 

•  Two  double-wall,  suspended-deck 
LNG  storage  tanks,  each  with  a  gas- 
equivalent  capacity  of  2  billion  cubic 
feet; 

•  A  pretreatment  and  liquefaction 
system  with  the  capacity  of  20  million 
cubic  feet  per  day  (MMcfd); 

•  A  boil-off  recompression  system; 

•  A  vaporization  and  sendout  system 
with  the  capacity  of  400  MMcfd; 

•  1.05  miles  of  10- and  24-inch- 
diameter  pipelines;. 

•  Fire  protection  systems;  and 

•  A  54.5  acre- foot  ntewater  pond  and 
earthen  dam. 

The  storage  tanks  would  be 
approximately  161  feet  in  height  and 
206  feet  in  diameter.  Each  storage  tank 
would  be  surrounded  by  a  30-foot  high 
earthen  dike  to  form  individual  spill 
containment  areas  sized  to  hold  150 
percent  of  the  volume  of  LNG  contained 
within  each  tank.  The  proposed  project 
facilities  would  be  designed, 
constructed,  and  maintained  to  comply 
with  the  U.S.  Department  of 
Transportation  Federal  Safety  Standards 
for  Liquefied  Natural  Gas  Facilities  (49 
CFR  Part  193).  The  facilities  constructed 
at  the  site  would  also  meet  the  National 
Fire  Protection  Association  59A  LNG 
standards. 

Natural  gas  would  be  delivered  to  and 
from  the  LNG  facility  through  a  10-inch- 
diameter  inlet  pipeline  and  a  24-inch- 
diameter  outlet  pipeline,  respectively. 
These  pipelines  would  be  constructed 
from  the  LNG  facility  to 
Transcontinental  Gas  Pipe  Line 
Corporation's  Mainline  transmission 
system,  a  distance  of  1.05  miles.  A  new 
1.6-mile-long.  100  kV  transmission 
powerline  would  be  provided  by  Duke 
Power  Company  to  supply  power  for  a 
step-down  substation  at  the  proposed 
LNG  facility.  The  majority  of  this 
powerline  would  be  constructed  parallel 
and  adjacent  to  the  new  pipelines. 

The  proposed  LNG  facility  would  be 
accessed  during  construction  and 
operation  using  a  3. 900- foot-long  road 
extending  from  the  facility  eastward  to 
a  public  road.  The  location  of  the 
proposed  Pine  Needle  LNG  Project  is 
shown  in  appendix  1.^ 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Kagiater.  Copies  are 


Land  Requirements  for  Construction 

The  proposed  facilities  would  affect 
approximately  86.6  acres  of  an  828-acre 
site.  Pine  Needle  would  permanently 
clear  approximately  57.9  acres  for  the 
LNG  facility  site  and  security  buffet, 
10.0  acres  for  the  firewater  pond  and 
associated  dam,  6.4  acres  for  the  new 
pipeline  right-of-way.  and  3.0  acres  for 
the  permanent  access  road.  An 
additional  9.5  acres  would  be 
temporarily  disturbed  during 
construction  but  would  be  allowed  to 
revert  back  to  its  original  condition 
following  construction. 

The  EA  Process/Enviromnental  Issues 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA  and  whether  an 
EIS  is  necessary.  All  comments  received 
are  considered  during  the  preparation  of 
the  EA.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  comment 
on  their  areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  Soils. 

— Seismology  and  soil  liquefaction. 
— Effect  of  blasting. 
— Erosion  control. 
— Facility  site  and  right-of-way 
restoration. 

•  Water  Resources. 

— Groundwater  withdrawal  and 

discharge  to  surrounding  surface 

waters. 
— Effect  of  dam  and  pond  construction 

on  Rock  Branch  and  downstream 

flows. 
— The  directional  drilling  of  the  Haw 

River  and  the  potential  to  affect  water 

quality  and  riparian  resources. 

e  Biological  Resources. 


availat)le  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street,  NE. 
Washington.  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 
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— Effect  of  facility  construction  and 
operation  on  wrildlife  and  fisheries 
habitat,  including  threatened, 
endangered,  or  sensitive  animal  and 
plant  species  and  their  habitats  [i.e., 
Carolina  darter  and  burreed 
community). 

— Effect  on  wetland  habitats. 

•  Cultural  Resources. 

— Effect  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal  concerns. 

e  Socioeconomics. 
— Impact  of  a  peak  workforce  of  about 

115  workers  on  the  surrounding  area. 
— Long-term  effects  of  increased 

employment  and  taxes  on  the  local 

economy. 

•  Land  Use. 

— Impact  on  state  areas  of  critical 

environmental  concern. 
— Effect  of  aboveground  facilities  on 

visual  aesthetics  in  the  area. 
— Consistency  with  local  land  use  plans 

and  zoning. 
— Impact  on  residences  and  recreation 

areas. 

•  Air  Quahty  and  Noise. 

— Air  quality  and  noise  impactf 
associated  with  construction. 

— Impact  on  regional  air  quality  and 
noise-sensitive  areas  associated  with 
operation  of  the  proposed  LNG 
facility. 

•  Public  Safety. 
—Compliance  with  49  CFR  193  for 

exclusion  zones  (thermal  and  vapor 
gas  dispersion),  siting  criteria,  seismic 
criteria,  and  cryogenic  criteria. 
— Consequences  of  a  major  spill. 
— Safety  concerns  associated  with 
design  of  firewater  pond  dam. 
We  will  also  evaluate  possible  site 
and  technology  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on  the 
various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Public  Participation/Scoping  Meeting 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 


You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  sites),  and  measures  to  avoid 
or  lessen  environmental  impact.  The 
more  specific  your  comments,  the  more 
useful  they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE., 
Washington.  DC  20426; 

•  Reference  Docket  No.  CP96-52- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
Michael  Boyle,  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
888  First  St..  NE..  Room  72-59, 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  March  22,  1996. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Boyle  at  the  above  address. 

Beyond  asking  for  written  comments, 
we  invite  you  to  attend  our  public 
scoping  meeting  that  will  be  held  on 
February  15,  1996,  at  7:00  p.m.,  at  the 
Stokesdale  Elementary  School, 
Stokesdale,  North  Carolina.  This  public 
meeting  will  be  designed  to  provide  you 
with  more  detailed  information  and 
another  opportunity  to  offer  your 
comments  on  the  proposed  project.  The 
staff  v^rill  also  visit  the  proposed  site  on 
Februarv  15,  1996. 

On  March  19,  1996,  at  9:00  a.m.,  the 
FERC  staff  will  meet  with 
representatives  of  Pine  Needle  to 
conduct  a  cryogenic  design  and 
engineering  review  of  the  proposed  LNG 
facilities.  This  technical  conference  will 
be  held  at  the  Stokesdale  Town  Hall, 
U.S.  Hw>  158,  Stokesdale,  North 
Carolina.  The  staff  will  also  visit  the 
proposed  site  area. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 


late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  and  site  visits  is 
available  from  Mr.  Michael  Boyle,  EA 
Project  Manager,  at  (202)  208-0839. 
Additional  information  concerning  the 
March  19  cryogenic  design  and 
engineering  technical  conference  is 
available  from  Mr.  Robert  Arvedlimd, 
Chief,  Environmental  Review  and 
Compliance  Branch  I,  at  (202)  208-0091. 
Lois  D.  Cashell, 
Secretaiy. 
(FR  Doc.  96-1110  Filed  1-24-96;  8:45  am) 

BILLINQ  CODE  6717-01-M 

[Docket  No.  PPoe^  92-000] 

Amocc  p-^oouction  Company  VS.  ANR 

?;peM-!e  ConiDany;  Notice  of 
Ck>n-Dia:n'  a-: a  nearest  tor  Refunds 

January  19, 1996. 

Take  notice  that,  on  December  22, 
1995,  Amoco  Production  Company 
(Amoco),  501  Westlake  Park  Blvd., 
Houston,  Texas  77079,  filed  a  complaint 
and  request  for  refunds,  pursuant  to 
sections  4  and  5  of  the  Natural  Gas  Act 
and  Rules  206  and  212  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206  and 
385.212),  against  ANR  Pipeline 
Company  (ANR)  regarding  the  charges 
ANR  assesses  to  the  Mooreland  Plant 
owners  for  the  transportation  of  gas 
used  to  replace  [make-up]  gas  removed 
at  the  Mooreland  Plant  as  plant  fuel  and 
shrinkage  resulting  from  processing,  i.e.. 
Plant  Thermal  Reduction  (PTR),  all  as 
more  fully  set  forth  in  the  application, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

The  Mooreland  Plant  is  located  in 
Oklahoma  and  is  operated  by  Amoco. 
Amoco  asserts  that  ANR  owns  and 
operates  an  extensive  gathering  system 
behind  the  Mooreland  Plant,  which 
gathers  gas  from  hundreds  of  wells  but 
does  not  perform  a  transportation 
service  with  respect  to  field  production 
delivered  to  the  inlet  of  the  Mooreland 
Plant. 

Amoco  claims  that  ANR  has  classified 
certain  of  its  pipeline  facilities  upstream 
of  the  Mooreland  Plant  as  transmission 
facilities  (including  a  portion  of  ANR 
pipeline  that  connects  the  rest  of  ANR's 
gathering  system  to  the  Mooreland  Plant 
and  a  portion  of  ANR's  Mooreland 
Compression  Station  which  is  used  to 
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compress  gd'.nereu  gas  to  allow  it  to 
enter  the  plant).  Amoco  contends  that 
these  facilities  are  not  transportation 
facihties.  but  rather  an  integral  part  of 
ANR's  Mooreland  Area  gathering 
system. 

Amoco  alleges  that  ANR's  improper 
classification  of  these  pipeline  facilities 
as  transportation  facilities  has,  in  effect, 
allowed  ANR  to  rebundle  transportation 
and  gathering  rates  for  behind-the-plant 
services  and  improperly  charge  the 
Mooreland  Pljuit  owners  transportation 
rates  for  the  PTR  make-up  volumes 
sourced  upstream  of  the  Mooreland 
Plant.  Amoco  further  alleges  that  ANR 
does  not  provide  a  transportation 
service  to  the  Mooreland  Plant  owners, 
but  requires  the  plant  owners  to  pay 
transportation  charges  for  ■"fictional" 
transportation  to  the  tailgate  of  the 
Mooreland  Plant,  a  practice  that 
(according  to  Amoco)  permits  ANR  to 
double  or  triple  charge  the  plant  owners 
for  transportation  of  the  same  gas 
volumes. 

Amoco  asserts  that,  to  make  shippers 
receiving  make-up  gas  at  the  plant 
tailgate  or  Southwest  Area  pool 
responsible  for  the  transportation 
charges  on  ANR's  transmission  system 
downstream  of  the  Mooreland  Plant,  to 
ensure  that  gathering  and  transportation 
rates  are  not  rebundled  and  charged  to 
the  Mooreland  Plant  owners,  and  to 
prevent  ANR  from  overcharging  the 
Mooreland  Plant  owners  for  the  delivery 
of  the  same  gas  volumes  through  some 
other  interpretation  of  its  tariff,  the 
Mooreland  Plant  owners  should  be 
permitted  to  physically  deliver  PTR 
make-up  volumes  (in-kind)  at  the 
tailgate  of  the  plant,  or. through  ANR's 
Southwest  Area  pool. 

Amoco  requests  the  Commission  to 
find  that  ANR  does  not  perform  a 
transportation  service  upstream  of  the 
Mooreland  Plant,  and  to  find  that  ANR's 
facihties  upstream  of  the  inlet  to  the 
plant  that  are  used  to  bring  gas  to  the 
inlet  of  the  plant  for  processing  only 
perform  a  gathering  function  and,  as 
such,  should  be  classified  as  gathering 
facihties.  Amoco  also  requests  the 
Commission  to  find  that  ANR  has 
already  charged  producers  or 
downstream  shippers  to  transport  PTR 
make-up  volumes,  to  find  that  ANR 
cannot  also  chtirge  the  Mooreland  Plant 
owners  again  for  the  same  service 
provided  to  others,  and  to  require  ANR 
to  cease  charging  the  Moreland  Plant 
owners  transportation  rates  on  gas 
volumes  that  only  move  on  ANR's 
behind-the-plant  gathering  system. 
Amoco  also  requests  the  Commission  to 
find  that  the  Mooreland  Plant  owners 
should  be  permitted  to  physically 
dehver  PTR  make-up  volumes  (in-kind) 


-ii  ihe  tailgate  of  the  plant,  or  through 
ANR's  Southwest  area  pool. 

Amoco  further  requests  the 
Commission  to  direct  ANR  to  refund 
(with  interest),  to  the  Mooreland  Plant 
owners,  all  transportation  charges 
assessed  on  FTR  make-up  volumes  since 
the  effettive  date  of  ANR's  unbundled 
gathering  and  transportation  rates  in 
Docket  No.  RP94-43.  and  to  grant  such 
other  relief  as  the  Commission  may  find 
appropriate. 

Any  person  desiring  to  be  heard,  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before 
February  20.  1996.  file  with  the  Federal 
Enbrgy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K:ome  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  hearing  therein,  must  file 
a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation.  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Amoco  and  ANR  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  96-1121  Filed  1-24-96;  8:45  am] 
BU.UNO  COOC  a717-01-M 


[Docket  No.  RP96-35-^)02] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

lanuary  19. 1996. 

Take  notice  that  on  January  2, 1996, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  in  accordance  with  the 
Commission's  "Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Conditions  and  Granting  Waiver"  issued 
in  the  above-referenced  docket  on 
December  1,  1995  ("December  1 
Order"),  submitted  for  filing  Substitute 
First  Revised  Sheet  No.  52,  Substitute 
Original  Sheet  No.  52  A,  and  First 
Revised  Sheet  No.  61.  East  Tennessee 
proposes  that  the  filed  tariff  sheets 
become  effective  as  of  December  2, 
1995. 

East  Tennessee  states  that  on 
November  2,  1995,  East  Termessee 
failed  to  change  its  tariff  to  impose  a 
limit  on  the  quantity  of  gas  a  customer 
can  take  without  scheduling  it  and  to 
include  language  in  its  tariff  allowing  it 
to  waive  its  Daily  Variance  charge  on  a 
nondiscriminatory  basis.  In  its 
December  1  Order,  the  Commission 
accepted  and  suspended  the  proposed 
tariff  sheets  to  be  effective  on  [)ecember 
2,  1995,  subject  to  East  Tennessee 
refiling  certain  sheets  to  reflect  minor 
changes.  The  instant  filing  reflects  the 
changes  required  by  the  December  1 
Order. 

Any  person  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  and  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-1119  Filed  1-24-96;  8:45  am] 

Ba.LINQ  COOE  (TIT-OI-M 


[Docket  No.  CP9e-1 38-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Reques*  •^'^ae'  6  a^xet 
Authorization 

January  19. 1996. 

Take  notice  that  on  January  16.  1996. 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
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filed  in  Docket  No.  CP96-1 38-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate  a 
dehvery  point  to  permit  the  firm 
transportation  and  delivery  of  natural 
gas  to  PNM  Gas  Services,  a  division  of 
Public  Service  Company  of  New 
Mexico,  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  construct  and 
operate  a  delivery  point  in  San  Juan 
County,  New  Mexico  on  its  existing  20- 
inch  Blanco-Fruitland  First  Loop  Line 
and  16-inch  Blanco-Fruitland  Second 
Loop  ijne.  El  Paso  states  that  PNM  Gas 
Services  would  use  the  gas  delivered 
from  the  proposed  dehvery  point, 
referred  to  as  the  30th  Street  Meter 
Station,  to  serve  the  residential, 
commercial  and  industrial  requirements 
of  its  new  and  existing  customers  in  the 
Farmington.  New  Mexico  area.  The 
proposed  quantity  of  natural  gas  to  be 
transported  on  a  firm  basis  to  the  30th 
Street  Meter  Station  is  up  to  10,000  Mcf 
per  day  and  1,800,000  Mcf  annually.  El 
Paso  states  that  the  estimated  cost  of  the 
proposed  dehvery  point  is  $81,100  and 
that  PNM  Gas  Services  would  reimburse 
El  Paso  for  the  cost. 

El  Paso  states  that  the  volumes 
proposed  to  be  delivered  at  the  30th 
Street  Meter  Station  are  within  PNM 
Gas  Services'  certificated  entitlements 
and  that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  of  the 
proposed  gas  volumes  without 
detriment  or  disadvantage  to  El  Paso's 
other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

i-ois  i)   (  asheil 

SecretQiy. 

[PR  Doc.  96-1114  Filed  1-24-96;  8:45  am] 

BILUNG  COOE  «717-«1-M 


Federal  Energy  Reguiatory 
Commission 


[Docket  No   ER96- 


)00] 


Minnesota  Power  &  uight  Company; 
Notice  of  Filing 

January  19, 1996. 

Take  notice  that  on  December  18, 
19995  Minnesota  Power  &  Light 
Company  tendered  for  filing  a  signed 
Service  Agreement  with  LG&E  Power 
Marketing  Inc.,  under  its  Wholesale 
Coordination  Sales  Tariff  to  satisfy  its 
filing  requirements  under  this  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  26,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  service  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

!FR  Doc  96-1117  Filed  1-24-96;  8:45  am) 

e'„.ING  CODE  6717-01-M 


Federal  Energy  Regulatory 

Commission 

[Docket  No   CP96-133-XK)] 

Northern  Natural  Gas  Ccr-Q,r  ,■  Notice 
of  Request  Under  BianKe' 
Authorization 

January  19,  1996. 

Take  notice  that  on  January  11.  1996. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  a 
prior  notice  request  vdth  the 
Commission  in  Docket  No.  CP96-133- 


000  pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  upgrade  an  existing  delivery  point  in 
Renville  County,  Minnesota,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-O00  pursuant  to 
Section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
the  pubhc  for  inspection. 

Northern  proposes  to  upgrade  the 
existing  Buffalo  Lake  town  border 
station  in  Renville  County  to 
accommodate  increased  interruptible 
natural  gas  dehveries  under  Northern's 
currently  effective  throughput  service 
agreements  to  Sheehan's  Gas  Company 
(Sheehan)  for  use  at  their  ethanol  plant. 
Northern  would  replace  a  3-inch  meter 
with  a  4-inch  meter.  Northern  would 
increase  its  natural  ^as  deliveries  to 
Sheehan  from  the  present  peak  day 
quantity  of  805  MMBtu  to  1,805  MMBtu 
and  from  the  present  annual  quantity  of 
225.568  MMBtu  to  545,568  MMBtu. 
Northern  states  that  it  would  pay  the 
estimated  $31,000  for  the  proposed 
upgrade  of  facihties  at  the  Buffalo  Lake 
town  border  station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  fihng  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
apphcation  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell, 
Secretary. 

[FRDoc.  96-1111  Filed  1-24-96:  8:45  am] 
BILLING  COOE  CTir-OI-M 


[Docket  No.  ERd6-8-000] 
PaclfiCorp;  Notice  of  Filing 

January  19,  1996. 

Take  notice  that  on  December  18. 
1995,  PacifiCorp  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vynth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stiwt,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
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of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  29.  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Loia  D.  Casbell, 
Secretary. 
IFR  Doc.  96-1 1 16  Filed  1-24-96:  8:45  ami 

■aiMO  COOC  S717-01-M 


[Docket  No.  CP96-1 35-000] 

Sac -^  -  c-e  Line  Company;  Notice  of 
Peauest  under  Blanket  Authorization 

January   Id.  1996. 

Take  notice  that  on  January  16, 1996. 
Sabine  Pipe  Line  Company  (Sabine). 
P.O.  Box  4781.  Houston.  Texas  77210- 
4781.  filed  in  Docket  No.  CP96-135-O00 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  construct  and  operate  a 
sales  tap  under  Sabine's  blanket 
certificate  issued  in  Docket  No.  CP83- 
199-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Sabine  proposes  to  install  and  operate 
a  sales  tap  in  Vermilion  Parish, 
Louisiana  to  deliver  gas  to  Equitable 
Storage  Company  (Equitable).  The  sales 
tap  along  vn\h  the  gas  supply  facihty 
constructed  under  automatic  blanket 
authorization,  will  interconnect 
Sabine's  Henry  Hub  with  Equitable's 
Jefferson  Island  Underground  Storage 
and  Interchange  FaciUty.  Equitable  will 
construct  and  pay  for  the 
interconnection  and  appurtenant 
facihties. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-1112  Filed  1-24-96;  8:45  am) 

BILLMQ  CODE  C717-01-M 

[Docket  No.  CP8ft-^91-019] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  19,  1996. 

Take  notice  that  on  January  5, 1996 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
Substitute  Second  Revised  Sheet  No. 
264.  Such  tariff  sheet  is  proposed  to  be 
effective  September  13.  1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
"Order  Denying  Rehearing  and 
Clarifying  C)rder  and  Accepting 
Compliance  Filing.  Subject  to 
Condition"  issued  December  21.  1995 
(December  21  Order).  The  EJecember  21 
Order  directed  Transco  to  file  revised 
tariff  sheets  reflecting  certain 
modifications  which  Transco  agreed  to 
make  in  its  response  to  a  limited  protest 
filed  by  Brooklyn  Union  Gas  Company. 
Specifically,  in  compliance  with  the 
Etecember  21  Order,  Transco  has 
inserted  additional  language  into 
Section  13.5(a)  of  its  General  Terms  and 
Conditions  to  clarify  that  the 
compensation  provided  under  Section 
13.5  shall  be  operable  only  in  situations 
of  force  majeure  conditions  or  adverse 
governmental  action  to  the  extent  they 
cause  an  apportionment  of  supply  on  a 
priority  rather  than  on  a  pro  rata  basis. 

Transco  respectfully  requests  that  the 
Commission  grant  a  waiver  of  Section 
154.22  of  its  Regulations,  and  any  other 
waivers  that  may  be  necessary,  in  order 
that  the  enclosed  tariff  sheet,  be  made 
effective  as  proposed  herein. 

Transco  is  serving  copies  of  the 
instant  filing  on  the  parties  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-1109  Filed  1-24-96;  8:45  am] 

BILUNQ  COOE  S717-01-M 

[Docket  No.  CP9&-1 40-000] 

Tenneco  Baja  California  Corporation; 
Notice  of  Application  for  Authorization 
to  Operate  Border  Facilities  and  for 
Presidential  Permit 

January  19. 1996. 

Take  notice  that  on  January  16, 1996, 
Tenneco  Baja  California  Corporation 
(Tenneco),  located  at  1010  Milam, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP96-1 40-000,  an  appHcation 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  Sections  153.10-153.12  of  the 
Commission's  Regulations  for  Section  3 
authorization  and  a  Presidential  Permit 
pursuant  to  Executive  Order  10485,  as 
amended  by  Executive  Order  12038,  to 
site,  construct,  operate,  maintain,  and 
connect  pipeline  facilities  (the  border- 
crossing  facilities)  at  the  International 
Boundary  between  the  United  States 
and  the  Republic  of  Mexico. 

Tenneco  plans  to  construa  a  12-inch 
pipeline  in  the  United  States  that  will 
terminate  at  the  International  Boundary 
between  the  United  States  and  Mexico 
at  a  point  near  Calexico,  California.  The 
proposed  border-crossing  facilities  at 
the  International  Boundary  would  be 
part  of  the  U.S. -Mexican  pipeline 
project  to  serve  new  natural  gas  markets 
in  Mexico  in  the  vicinity  of  the  City  of 
MexicaU  in  the  State  of  Baja  California 
Norte. 

The  border-crossing  facilities  will 
have  a  capacity  of  40,000  Mcf/d. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  9,  1996,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 


UMI 


therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  3  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owm  review  of 
the  matter  finds  that  a  grant  of  the 
authorization  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tenneco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-1115  Filed  1-24-96;  8:45  am] 
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'ef'-^essee  Gas  Pipeline  Company; 

Notice  C  Compliance  Fiimg 

January  19, 1996. 

Take  notice  that  on  January  16,  1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing 
additional  information  which  Tennessee 
states  is  being  filed  to  comply  with  the 
terms  of  the  Commission's  December  29, 
1995  Order  in  the  referenced 
proceeding.  Tennessee  states  that  it  is 
filing  under  seal  one  copy  of  a 
settlement  agreement  that  was  not 
included  vdth  its  November  30,  1995, 
filing  (November  30  Filing)  as  well  as 
additional  information  concerning 
production  and  petroleum  excise  taxes 
reflected  in  the  November  30  filing. 
Tennessee  also  states  that  it  proposes  to 
defer  collection  of  the  demand  take-or- 
pay  transition  costs  reflected  in  the 
November  30  filing  pending  resolution 
of  an  allocation  issue  raised  by 
Columbia  Gas  Transmission 
Corporation. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-1120  Filed  1-24-96;  8:45  am] 

BILLING  CODE  6717-01-111 

rOockefNo  CP9e- -1 37-000] 


Williams  Natura;  Gas 
of  Application 


Company;  Notice 


January  19,  1996. 

Take  notice  that,  on  January  16, 1996, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74001,  filed  an  abbreviated 
application,  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  for  an  amendment 
to  the  certificate  issued  on  September 
24,  1958,  in  Docket  No.  G-10956  (20 
FPC  390),  all  as  more  fully  set  forth  in 
the  application,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

"The  subject  certificate  authorized 
Williams  (formerly:  Cities  Service  Gas 
Company)  to  construct  and  operate  the 
Elk  City  Storage  Field  in  Elk, 
Chautauqua,  and  Montgomery  Counties, 
Kansas,  as  an  underground  gas  storage 
field.  Williams  now  requests 
Commission  authorization  to: 

(1)  Construct  and  operate 
approximately  5,000  feet  of  6-inch 
gathering  lateral  and  appurtenant 
facilities  from  two  existing  storage 
observation  wells  in  Sections  14  and  15, 
T31S,  R13E,  in  Elk  and  Montgomery 
Counties,  to  a  point  in  the  southwest 
quarter  of  Section  14,  T31S,  R13E,  in 
Montgomery  County; 

(2)  Convert  those  observation  wells  to 
injection/withdrawal  status;  and 

(3)  Install  and  operate  one  1,000 
horsepower  skid-mounted  compressor 
unit  and  appurtenant  facihties  in  the 
southeast  quarter  of  Section  23,  T31S, 
R13E,  in  Montgomery  County. 

Williams  asserts  that  these  facilities 
will  allow  it  to  capture  gas  that  would 
otherwise  migrate  out  of  the  Elk  Qty 
Storage  Field,  and  return  it  to  the 
storage  field  for  the  benefit  of  WiUiams 
and  its  storage  customers. 

Any  person  desiring  to  be  heard,  or  to 
make  any  protest  with  reference  to  said 


application  should,  on  or  before  January 
29,  1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C,  20426,  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  bearing  therein,  must  file 
a  motion  to  intervene  in  accordance 
with  Commission's  Rules. 

Taken  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  owti  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-1113  Filed  1-24-96:  8:45  am] 

BILUNO  COOE  •717-01-M 


Pocket  No.  RP91 -56-007] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

January  19, 1996. 

Take  notice  that  on  January  17, 1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1  and 
Original  Volume  No.  2.  proposed 
revised  tariff  sheets  to  become  effective 
January  17,  1996. 

WilUston  Basin  states  that,  in 
accordance  with  Subsection  37.2.1  of 
the  General  Terms  and  Conditions  of 
Williston  Basin's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  and  the 
Company's  Annual  Take-or-Pay 
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Reconciliation  Filing  in  Docket  No. 
TM95-3-49-000.  filed  May  31,  1995, 
the  revised  tariff  sheets  are  being  filed 
to  reflect  the  elimination  of  the  Docket 
No.  RP91-56-000  throughput  surcharge 
effective  January  17, 1996. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Ruler  and 
Regulations.  All  such  protests  must  be 
RImI  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  C^sbeU, 
Secretary. 
|FR  Doc.  96-11 1 8  Filed  1-24-96;  8:45  am) 

aiLUNQ  COM  (Tir-OI-M 


Otfice  of  Fossil  Energy 

[FE  Docket  No.  95-112-NG] 

r-^e  ,1   ♦   i-Kes  Limitecl  Partnership; 
:>aer  granting  Long-Term 
A^'-    izatlon  to  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Indeck-Yerkes  Limited  Partnership 
authorization  to  import  up  to  7  Bcf  of 
natural  gas  per  day  from  Canada  over  a 
period  of  eight  years,  under  the  terms 
and  conditions  of  letter  agreements  with 
Tahsman  Energy  Inc. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  DC.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hoxirs  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C..  December  21, 
1995. 
Clifford  P.  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
|FR  Doc.  96-1201  Filed  1-24-96;  8:45  am] 
WLLMQ  cooe  Mao-oi-p 


Iht  uocKei  NO  s>-i  id-NG] 

Poco  Petroleum,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fofsil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Poco 
Petroleum,  Inc.  authorization  to  import 
up  to  250  Bcf  of  natural  gas  from  Canada 
over  a  two-year  term  beginning  on  the 
date  of  the  first  dehvery  after  January 
20, 1995. 

•  This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Diocket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC,  Deceml>er  19. 
1995. 

Oiffbrd  P.  Toinasze%vski. 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
|FR  Doc.  96-1202  Filed  1-24-96;  8:45  am) 
MLLMQ  COOE  64aO-01-P 

[FE  Docket  No  95-116-NGl 

St  Clair  Pipelines  Ltd.;  Order  Granting 
Blanket  Authorization  To  Import  and 
Export  Natural  Gas  From  and  to 
Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  St. 
Clair  Pipelines  Ltd.  authorization  to 
import  and  export  up  to  a  combined 
total  of  200  Bcf  of  natural  gas  from  and 
to  Canada  over  a  two-year  term 
beginning  the  date  of  first  import  or 
export  delivery  after  December  20,  1995. 

■This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  December  20. 
1995. 

Clifford  P.  Tomaszewski, 
Director.  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  96-1203  Filed  1-24-96:  8:45  ami 
BILUNO  COOE  •4S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5403-11 

Investigator-Initiated  Grants:  Request 
for  Applications 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Request  for 

Applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  the 
fiscal  year  1996  investigator-initiated 
grants  program  announcement,  in  which 
the  areas  of  research  interest,  eligibility 
and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grtmts  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Proposals  must  be  received  at  the 
contact  point  by  either  February  15  or 
29,  1996,  depending  on  the  research 
area. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance  (8703), 
401  M  Street  SW,  Washington  DC 
20460,  telephone  (202)  260-3837, 
telefax  (202)  260-2039.  The  conjplete 
announcement  can  be  accessed  on  the 
Internet  from  the  EPA  home  page: 
<http://www.epa.gov/>.  You  will  see  a 
Knk  to  "grants"  as  one  of  the  menu 
items.  Alternatively  the  grants  menu  can 
be  accessed  directly  at:  <http:// 
www.epa.gov/OER/>. 
SUPPLEMENTARY  INFORMATION:  In  its 
Request  for  Applications  (RFA)  the  U.S. 
Envirorunental  Protection  Agency  (EPA) 
invites  research  grant  applications  in 
the  following  areas  of  special  interest  to 
its  mission:  (1)  Ecological  assessment, 

(2)  Exposure  of  children  to  pesticides, 

(3)  Air  quahty,  (4)  Analytical  and 
monitoring  methods,  (5)  Drinking  water, 
(6)  Environmental  fate  and  treatment  of 
toxics  and  hazardous  wastes,  (7) 
Envirorunental  statistics,  (8)  High- 
performance  computing,  and  (9) 
Exploratory  research,  including  Early 
Career  Research  Awards. 

The  RFA  provides  relevant 
background  information,  summarizes 
EPA's  interest  in  the  topic  areas,  and 
describes  the  application  and  review 
process.  Additional  programs  to  be 
announced  separately  will  involve 
cooperation  with  the  National  Science 
Foundation  and  other  agencies.  In 
cooperation  with  the  National  Science 
Foundation,  three  areas  of  interest  to 
both  agencies  are  identified:  "water  and 
watersheds,"  "technology  for  a 
sustainable  environment,"  and 
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"decision-making  and  valuation  for 
environmental  policy."  EPA,  NSF,  DOE, 
and  ONR  intend  to  collaborate  in  an 
RFA  on  bioremediation.  Separate 
solicitations  on  "endocrine  disruptors" 
and  "risk-based  decisions  for 
contaminated  sediments,"  possibly 
jointly  with  other  agencies,  wrill  be 
announced  later. 

Contacts  for  Research  Topi rs  nt  Interest 

Ecological  Assessment 

•  Robert  Menzer  202-260-5779 
menzer.robert@epamail.epa.gov 

•  Barbara  Levinson  202-260-5983 
levinson.barbara@epamail.epa.gov 

Exposure  of  Children  to  Pesticides 

•  Chris  Saint  202-26(}-1093 
saint.chris@epamail.epa.gov 

Air  Quality 

•  Deran  Pashayan  202-260-2606 
pashayan.deran@epamail.epa.gov 

Analytical  and  Monitoring  Methods 

•  David  Friedman  202-260-3535 
friedman.david@epamail.epa.gov 

Drinking  Water 

•  Sheila  Rosenthal  202-260-7334 
rosenthal.sheila@epamail.epa.gov 

Environmental  Fate  and  Treatment  of 
Toxics  and  Hazardous  Wastes 

•  WilUam  Stelz  202-260-5798 
stelz.wilUam@epamail.epa.gov 

Environmental  Statistics 

•  Chris  Saint  202-260-1093 
saint.chris@epamail.epa.gov 

High  Performance  Computing 

•  Chris  Saint  202-260-1093 
saint.chris@epamail.epa.gov 

Exploratory  Research 

•  Clyde  Bishop  202-260-5727 
bishop.clyde@epamail  .epa.gov 

Dated:  December  15. 1995. 
Joseph  Alexander, 

Acting  Assistafft  Administrator  for  Research 
and  Development. 

[FR  Doc.  96-1210  Filed  1-24-96;  8:45  am) 
BILUNO  COOE  6S4O-S0-P 


GENERAL  SERVICES 
ADMINISTRATION 

i-te'^agency  Committee  for  Medical 
Recc-ds  (ICMR)  Stocking  Change  and 
Revision  0*  SF  53V  Medical  Record— 
i'^atorr.ica!  Figure 

AGENCY:  General  Services 
Administration. 
action:  Notice. 


SUMMARY:  The  General  Services 
.\i:ir.iristration/ICMR  is  changing  the 
stocking  requirement  of  SF  531,  Medical 
Record — Anatomical  Figure.  This  form 
is  now  authorized  for  local 
reproduction.  You  can  request  camera 
copy  of  SF  531  from  General  Services 
Administration  (CARM),  Attn.:  Barbara 
Williams.  (202)  501-0581. 

This  form  also  is  revised  to: 

1.  To  delete  "grade;  SSAN;  rank; 
rate;"  from  "PATIENT'S 
IDENTIFICATION"  item  and  replace 
with  "ID  nn  fSSN'  or  other);". 
FOR  FURTHER  iNFORMATION  CONTACT: 

Mrs.  Barbara  Williams,  General 
Services  Administration,  (202)  501 

0581. 

EFFECTIVE  DATE:  January  25,  1996. 

Dated:  January  17,  1996. 
Theodore  D.  Freed, 
Chief,  Forms  Management  Branch. 
IFF  n«f-  Qfi-inHQ  Filed  1-24-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Adrrif^isfation 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
\  iii.nist.ation  (FDA)  is  annoimcing  an 
amendment  to  the  notice  of  meeting  of 
the  Vaccines  and  Related  Biological 
Products  Advisory  Committee.  This 
meeting  was  announced  in  the  Federal 
Register  of  December  27.  1995  (60  FR 
66978  at  66979).  The  amendment  is 
being  made  to  reflect  a  change  in  the 
meeting  place  for  the  meeting.  The 
meeting  times  and  agenda  remain  the 
samp 

COR  FURTHER  INFORMATION  CONTACT: 
Sandy  M.  Salins  or  Nancy  T.  Cherry. 
Center  for  Biologies  Evaluation  and 
Research,  Scientific  Advisors  and 
Consultants  Staff  (HFM-21),  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville.  MD  20852.  301-827- 
1294 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  27,  1995, 
FDA  announced  that  a  meeting  of  the 
Vaccines  and  Related  Biological 
Products  Advisory  Committee  would  be 
held  on  January  29.  30,  and  31,  1996. 
On  page  66979.  in  the  first  column,  the  ' 
"Date,  time,  and  place"  portion  of  the 
meeting  is  amended  to  read  as  follows: 
Date,  time,  and  place.  January  29.  30. 
and  31, 1996,  8  a.m.,  DoubleTree  Hotel, 


Plaza  Balhoom,  1750  Rockville  Pike, 
Rockville,  MD. 

Dated:  January  22, 1996. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  96-1320  Filed  1-23-96;  10:51  am] 

BJLUNG  COOE  4160-01-F 


Open  Meeting  for  Representatives  of 
Health  Professional  Organizations 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
open  meeting  with  representatives  of 
health  professional  organizations.  The 
meeting  will  be  chaired  by  Sharon 
Smith  Holston,  Deputy  Commissioner 
for  External  Affairs.  The  agenda  will 
include  brief  presentations  and 
discussions  on  the  topics  of  reinventing 
government  at  FDA,  MedWatch, 
mandatory  device  reporting,  saline- 
filled  breast  implants  update,  and  other 
topics. 

DATES:  The  meeting  will  be  held  on 
Monday,  February  5,  1996,  from  2  p.m. 
to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW.,  conference 
room  703A,  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Rheinstein,  Office  of  Health 
Affairs  (HFY-40),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^43-5470. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  provide  an 
opportunity  for  representatives  of  health 
professional  organizations  to  be  briefed 
by  senior  FDA  staff,  and  to  provide  an 
opportunity  for  informal  discussion  and 
comment  on  topics  of  particular  interest 
to  health  professional  organizations. 

Dated:  January  17,  1996. 
WiUiam  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  96-1072  Filed  1-24-96;  8:45  am) 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  for  Public 
Comment  and  Recommendations 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compUance  vdth  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
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Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summaries  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Physical 
Therapist  in  Independent  Practice 
Survey  Report;  Form  No.:  HCFA-3042; 
Use:  The  Medicare  Program  requires 
physical  therapists  in  an  independent 
practice  to  meet  certain  health  and 
safety  requirements.  The  survey  report 
records  the  results  of  an  onsite  survey 
to  confirm  that  the  health  and  safety 
requirements  are  met;  Frequency:  c5n 
occasion;  Affected  Public:  Business  or 
other  for  profit;  Number  of  Respondents: 
1,098;  Total  Annual  Hours:  2,196. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Hea]\h 
Maintenance  Organization  (HMO)  and 
Competitive  Medical  Plan  (CMP) 
National  Data  Reporting  Requirements 
(NDRR);  Form  No.:  HCFA-906;  Use:  The 
NDRR  provides  the  Office  of  Managed 
Care  staff  with  information  required  to 
effectively  monitor  and  evaluate  the 
progress  and  effectiveness  of  the  HMO/ 
CMPs  as  appropriate.  This  ensures  the 
protection  of  Federal  investment  and 
enrolled  members  of  HMO/CMPs. 
Additionally,  the  NDRR  provides 
statistical  data  for  continued  regulation; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  for  profit,  not  for 
profit  institutions,  and  state,  local  or 
tribal  governments;  Number  of 
Respondents:  292;  Total  Annual  Hours: 
2,920. 

To  request  copies  of  the  proposed 
paperwork  collections  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 


informatiun  i  mit^utions  should  ut-  scni 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Planning  and 
Analysis  Staff,  Attention:  John  Burke. 
Room  C2-26-17,  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850. 

Dated:  January  18, 1996. 
Kathleen  B.  Lanon, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
A  dm  inistra  tion . 

|FR  Doc.  96-1195  Filed  1-24-96;  8:45  am) 
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National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meeting 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism  on  February  1 , 
1996. 

The  meeting  will  be  open  to  the 
public,  as  noted  below,  to  discuss 
Institute  programs  and  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Ida  Nestorio  at  301-443- 
4376. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6J  of  Title  5. 
U.S.C.  and  sec.  10(dJ  of  Public  Law  92- 
463  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications  and  discussion  of  the 
Board  of  Scientific  Counselors  report. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and 
programs,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  the 
roster  of  committee  members  may  be 
obtained  fi-om:  Ms.  Ida  Nestorio.  Office 
of  Scientific  Affairs,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
Willco  Building,  Suite  409,  6000 
Executive  Blvd.,  Rockville.  MD  20892- 
7003,  Telephone:  301-443-4375.  Other 
information  pertaining  to  the  meeting 


may  be  obtained  fi^m  the  contact 
person  indicated. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Executive  Secretary:  James  F.  Vaughan, 
6000  Executive  Blvd..  Suite  409.  Bethesda, 
MD  20892-7003.  301-443-4375. 

Date  of  Meeting:  February  1, 1996. 

Place  of  Meeting:  Conference  Room  10. 
Building  3lC,  6th  floor.  NIH  Campus,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

Open:  February  1, 1996 — 10:30  a.m.  to 
adjournment. 

Agenda:  Discussion  of  Institute  extramural 
research  programs,  and  other  program  and 
peer  review  issues  relevant  to  Council 
activities. 

Closed:  February  1, 1996 — 8  a.m.  to  10:30 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and  discuss  a  report  from  the 
Board  of  Scientific  Counselors. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
partial  shutdown  of  the  Federal  Government 
and  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.281,  Scientist  Development  Award, 
Research  Scientist  Development  Award, 
Scientist  Development  Award  for  Clinicians, 
and  Research  Scientist  Award;  93.891, 
Alcohol  Research  Center  Grants;  National 
Institutes  of  Health). 

Dated:  January  18,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  96-1130  Filed  1-24-96;  8:45  am) 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  meeting: 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy,  Immimology,  and* 
Transplantation  Research  Committee  on 
FebSruary  6-7,  1996,  at  the  Georgetown 
Holiday  Inn.  2101  Wisconsin  Avenue, 
NW..  Washington.  DC. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  on 
February  6  to  discuss  administrative 
details  relating  to  committee  business 
and  program  review,  and  for  a  report 
from  the  Director,  Division  of 
Extramural  Activities  which  will 
include  a  discussion  of  budgetary 
matters.  Attendance  by  the  pubUc  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
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92—463,  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  9:30  a.m.  until  recess  on  February 
6.  and  fi-om  8:30  a.m.  until  adjournment 
on  February  7.  These  applications, 
proposals,  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building.  Room  3C26,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  301-496-7601,  wrill  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Goad  in  advance  of  the 
meeting. 

Dr.  Kevin  M.  Callahan.  Scientific 
Review  Administrator.  Allergy. 
Immimology  and  Transplantation 
Research  Committee.  NLAID.  NIH.  Solar 
Building.  Room  4C20.  Bethesda, 
Maryland  20892,  telephone  301^96- 
8424,  will  provide  substantive  program 
information. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health.) 

Dated:  January  19. 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  96-1133  Filed  1-24-96;  8:45  am) 
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National  institute  of  Arthritis  and 
MuscuiosKeietai  and  Skin  Diseases; 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council; 
Notice  0*  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  February  8. 1996, 
Wilson  Hall,  Shannon  Building, 


National  Institutes  of  Health,  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the 
public  February  8  from  8:30  a.m.  to  9:00 
a.m.  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Coimcil 
will  be  closed  to  the  pubUc  on  February 
8  from  9:00  a.m.  to  adjournment  in 
accordance  with  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  see.  10(d)  of  Pub.  L.  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Steven  Hausman,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory'  Council,  NIAMS,  Natcher 
Building,  Room  5AS-13,  Bethesda, 
Maryland  20892,  (301)  594-2463. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Extramural  Programs  Office, 
NIAMS,  Natcher  Bldg.  Rm.  5AS-13, 
National  Institute  of  Health,  Bethesda, 
Maryland  20892,  (301)  594-2463. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis,  Bone  and  Skin 
Diseases.  National  Institutes  of  Health) 

Dated:  January  18.  1996. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
[FR  Doc.  96-1134  Filed  1-24-96;  8:45  am] 
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National  Institute  on  Drug  Ac^se 
Notice  Of  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Coimcil  on  Drug 
Abuse,  National  Institute  on  Drug  Abuse 
on  February  6-7,  1996. 

On  Februar\-  6,  from  9  a.m.  to  2  p.m., 
the  meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  1,  Wilson 
Hall,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892.  In  accordance  with 
provisions  set  forth  in  sec.  552b(c)(4) 
and  552b(c)(6).  Title  5.  U.S.C.  and  sec. 
10(d)  of  Pub.  L.  92-463.  this  portion  of 
the  meeting  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  grant  applications.  These 


applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

On  February  7,  from  9  a.m.  to  5  p.m.. 
the  meeting  will  be  held  at  the  Parklawn 
Building.  Conference  Room  G,  5600 
Fishers  Lane,  Rockville.  MD  20857.  This 
portion  of  the  meeting  will  be  open  to 
the  public  for  announcements  and 
reports  of  administrative,  legislative, 
and  program  developments  in  the  drug 
abuse  field.  Attendance  by  the  public 
will  be  limited  to  space  available. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health.  Parklawn 
Building.  Room  10-42,  5600  Fishers 
Land,  Rockville,  Maryland  20857  (301/ 
443-2755), 

Substantive  program  information  may 
be  obtained  from  Ms.  Eleanor  C. 
Friedenberg,  Room  10-42,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

This  notice  is  being  pubUshed  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs.) 

Dated:  January  18, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  96-1132  Filed  1-24-96;  8:45  am] 
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National  Library  of  Medicine;  Notice  of 

Meetinc  o'  thp  Biomedical  Library 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  March  6-7.  1996.  convening  at  8:30 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine.  Building  38,  8600 
Rockville  Pike.  Bethesda,  Maryland. 
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The  meeting  on  March  6  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  1 1  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  .Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496—4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Utle  5,  U.S.C,  and  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  on  March  6  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  apphcations  from  11  a.m.  to 
approximately  5  p.m.,  and  on  March  7 
from  8:30  a.m.  to  adjournment.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894. 
telephone  number:  301-496-4221.  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health.) 

Dated:  January  19,  1996. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NDi. 
jFR  Doc  96-1135  Filed  1-24-96;  8:45  ami 
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Division  of  Research  Grants;  Notice  of 
Clos^^r  Meeting 

Pxu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose /Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  January  25.  1996. 

Time:  3:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  5182. 
Telephone  Conference. 

Contact  Person:  Dr.  Carl  Banner.  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 


Room  5182.  Bethesda.  Maryland  20892.  (301) 
435-1251 

The  meeting  wil^  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  propwrty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  f>ersonal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  partial 
shutdown  of  the  Federal  Government  and  the 
urgent  need  to  meet  timing  limitations 
impK>sed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878.  93- 
892.  93.893.  NaUonal  histitutes  of  Health, 
HHS) 

Dated:  January  22.  1998. 
Sumo  K.  Feldman. 

Committee  Management  Officer.  NIH. 

(FR  Doc.  96-1225  Filed  1-23-96;  10:15  am] 

BILUNQ  cooc  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Alasi(a  l^nd  Managers  Forum 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  (1988)  and  41 
CFR  101-6.1015(b).  The  Department  of 
the  Interior  hereby  gives  notice  of  a 
public  meeting  of  the  Alaska  Land 
Managers  Forum  to  be  held  beginning  at 
10:30  a.m.  on  January  31,  1996.  The 
meeting  will  take  place  in  the  Governor 
of  Alaska's  Conference  Room  (3rd  floor), 
Capitol  Building  in  Juneau,  Alaska.  This 
inaugural  meeting  will  discuss 
organizational  matters  and  a  proposed 
work  program  for  1996. 

F0«  FURTHER  INFORMATION  CONTACT: 

Ronald  B.  McCoy  at  (907)  271-5485  or 
Sally  Rue  at  (907)  465-4084. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  41  CFR  101- 
6.1015(b)(2)  this  notice  is  published 
fewer  than  15  days  in  advance  of  the 
meeting  because  of  the  Federal 
Government  shutdown  followed  by 
severe  weather  conditions.  The 
Department  regrets  any  inconvenience 
this  may  cause. 


Dated:  January  19. 1996. 
Bruce  Babbitt. 

Secretary  of  the  Interior. 

[FR  Doc.  96-1083  Filed  1-24-96;  8:45  am] 

BtLUNQ  COOE  4310-10-M 

Bureau  of  Land  Management 


[MT-060-1 120-00] 

Dakotas  District  Resource  Advisory 
Council  Meeting 

agency:  Bureau  of  Land  Management, 
North  Dakota.  Dakotas  District,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Dakotas  District  Resource 
Advisory  Council  wall  have  a  meeting 
Monday,  February  26,  1996  at  8:00  a.m. 
The  meeting  is  called  primarily  to 
discuss  and  review  the  proposed 
Montana/Dakotas  Standards  and 
Guidelines  for  Rangeland  Health. 

The  meeting,  which  will  be  held  via 
teleconferencing,  is  of)en  to  the  public. 
Members  of  the  public  who  wish  to  be 
present  or  comment  should  be  at  the 
BLM  District  Office  located  at  2933  3rd 
Ave  West  in  Dickinson,  North  Dakota, 
or  the  South  Dakota  Resource  Area 
Office  located  at  310  Roundup  Street  in 
Belle  Fourche,  South  Dakota.  The  public 
comment  period  is  set  for  8:15  a.m.  The 
public  may  make  oral  statements  to  the 
Council  or  file  written  statements  for  the 
Council  to  consider.  Depending  on  the 
number  of  persons  wishing  to  make  an 
oral  statement,  a  per  person  time  limit 
may  be  established.  Summary  minutes 
of  the  meeting  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Pinner,  Administrative  Officer,  Dakotas 
District  ,  2933  3rd  Ave  West,  Dickinson. 
North  Dakota  58601.  Telephone  (701) 
225-9148. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM.  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  12 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  January  19. 1996. 
Douglas  J.  Burger, 

District  Manager,  Dakotas  District. 

[FR  Doc.  96-1165  Filed  1-24-96;  8:45  am] 

BILUNO  cooc  4310-ON-P 


UMI 


[10-990-1 020-01"! 

Upper  S.naKe  R^ve'  Districts  Advisory 
Council;  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Resource  Advisory  Coimcil 
meeting  locations  and  times. 

SUMMARY:  In  accordance  writh  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM) 
council  meeting  of  the  Upper  Snake 
River  Districts  Advisory  Council  will  be 
held  as  indicated  below.  The  agenda 
includes  a  discussion  of  laws  and 
regulations  that  pertain  to  grazing  and 
a  statewide  formulation  of  standards 
and  guidelines.  All  meetings  are  open  to 
the  public.  The  public  may  present 
written  comments  to  the  council.  Each 
formal  council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Debra 
Kovar  at  the  Shoshone  Resource  Area 
Office,  P.  O.  Box  2-B  Shoshone.  ID. 
83352.(208)886-7201. 

DATES  AND  TIMES:  Dates  are  February  2, 
1996.  BLM  Field  Office  located  at  15  E 
200  S.  Burley  ID.  Time  8:00  am-8:00 
pm.  Public  comment  period  5:00  pm- 
6:00  pm. 

February  22.  1996,  Weston  Plaza 
Convention  Center,  1350  Blue  Lakes 
Blvd  North,  Twin  Falls,  ID.  Time  8:00 
am  to  8:00  pm.  Public  comment  period 
5:00  pm-6:00  pm. 

March  15,  1996,  Federal  Building- 
(Room  B-23),  250  South  4th  Ave., 
Pocatello,  ID.  Time  8:00  am  to  8:00  pm. 
Public  comment  period  5:00  pm-6:00 
pm. 

SUPPLEMEN'AC*  nforma'^ion:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 

FOR  FURTHER  INFORMATION:  Contact 
Debra  Kovar,  Shoshone  Resource  Area 
Office,  P.  O.  Box  2-B.  Shoshone,  ID 
83352,  (208)  886-7201. 


Dated:  lanuary  17, 1996. 
lanis  \anWyhe, 
Associate  District  Manager. 
[FR  Doc.  96-1255  Filed  1-24-96;  8:45  am) 
BILUNG  CODE  4;310-GO-P 

•CO-934-96-}"0-')3;  COC47791] 

Colorado:  Proposed  He-nstatementof 
Terminated  OH  ana  Gas  ..ease 

Under  tiie  pruvisiuns  ui  ruu.  L.  97— 
451,  a  petition  for  reinstatement  of  oil 
and  gas  lease  COC47791,  Rio  Blanco 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  September 
1,  1995.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  emd 
16^/3  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

tiavmg  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  .^ct  of  1920,  as  amended  (30 
use  188  (d)  and  (e).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1 , 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  (303)  239-3767. 

Dated;  January  11,  1996. 
Milada  Krasilinec, 

Land  Law  Examiner,  Oil  and  Gas  Lease 
Management  Team. 
!FR  Doc.  96-1190  Filed  1-24-96;  8:45  am] 

BILLING  CODE  4310->IB-M 


[AZ-055-9e-U3C- 


:i  25991] 


Arizona:  Notice  ot  Reairy  Action; 
Bureau  Motion  Recreation  and  Public 
Purposes  Classification   ^d  Paz 
County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  public  land  in 
the  TowTi  of  Quartzsite,  Arizona,  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.Ci 
869  et  seq.): 


Gila  and  Salt  River  Meridian,  Arizona 

T.  4N.,R.  19W., 
Sec.  15,  EV2,  N%NWV4,  N'/^S'-^hJWV*, 

N'/iSWV4SWV«NWV4,  SEV«SEV4NWV4, 

NEV«NEV4SWV4,  SVzNVzSW'A. 

NV2SWV4SW'A,  SEV4SWV4; 
Sec.  17,  all; 
Sec.  20,  all; 
Sec.  21,  W'/iNEV4,  NV2NWV4, 

NVzSW'AhfW'/.,  NEV4SEV4NWV4. 

S'/iSV2NWV4  excluding  23.969  acres 

under  Recreation  and  Public  Purp)oses 

classification  and  lease  AZA  22501; 
Sec.  22.  lot  1,  NEV4,  E'.^SEV4. 

E1/2EV2NWV4SEV4; 
Sec.  23,  NV2,  NV2SV2,  SV2NEV4SWV«SWV4, 

NWV4SWV4SWV4,  SEV4SWV4SWV4, 

NV2SEV4SWV4,  SWV4SEV«SWV4, 

NV2S'-^SEV4,  NV2SWV4SWV4SEV«, 

SEV4SWV4SWV4SEV4, 

SEV4SEV4SWV4SEV4, 

EV2SWV4SEV4SEV4,  W'/iSE'/iSE'ASE'A; 
Sec.  26,  S'/^NE'/iNE'ANE'ANE'/i, 

WV2NEV4NEV4NEV4. 

SEV4NEV4NEV4NEV4, 

E'/jNW'ANE'ANE'/., 

S  V2NWV4NW  VtNE  V4NEV4, 

SW'ANfW'/iNE'ANE'/., 

NE  V4NE  V4NWV4NE  V4 . 

SV2NEV4NWV4NEV4. 

NEV4NWV4NWV4NEV4, 

SV2NfWV4NWV4NEV4.  SV2N'/iNEV4. 

S'/2NEV4,  S'ANE'/iNE'ANW'/., 

WV2NEV4NWV4,  SEV4NEV4NWV4, 

SEV4NWV4; 
Sec.  28.  E'/^NWV4SEV«, 

S>/2NWV4NWV4SE V« ,  SW V4NWV4SEV4; 
Sec.  29,  NWV4NEV4,  N'/2NWV4,  S»/2SWV4. 
The  areas  described  aggregate  3,395.55 
acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  a  motion  by  the  Bureau  of  Land 
Management  to  make  available  land  to 
support  community  expansion.  This 
land  is  identified  in  the  Yuma  District 
Resource  Management  Plan,  as 
amended,  as  having  potential  for 
disposal.  Lease  or  conveyance  of  the 
land  for  recreational  or  public  purposes 
would  be  in  the  pubhc  interest. 

Lease  or  conveyance  of  the  land  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  appUcable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 


22Rn 
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Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

:ates:  On  or  before  March  11, 1996, 
interested  persons  may  submit 
comments  regarding  the  proposed 
classification  of  the  land  to  the  Area 
Manager,  Yuma  Resource  Area  Office, 
3150  Winsor  Avenue,  Yuma,  Arizona 
85365,  (520)  726-6300.  Any  adverse 
comments  will  be  reviewed  by  the 
District  Manager.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  &x)m  the 
date  of  publication  of  this  notice. 

Upon  the  effective  date  of 
classification,  the  land  will  be  open  to 
the  filing  of  an  application  under  the 
Recreation  and  Public  Purposes  Act  by 
any  interested,  qualified  applicant.  If, 
after  18  months  following  the  effective 
date  of  classification,  an  application  has 
not  been  filed,  the  segregative  effect  of 
the  classification  shall  automatically 
expire  and  the  lands  classified  shall 
return  to  their  former  statiis  without 
further  action  by  the  authorized  officer. 
F0«  FURTHER  IHFOflllUTlON  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management.  3150 
Winsor  Avenue,  Yuma,  Arizona  85365. 

Dated:  lanuary  19. 1996. 
Patricu  A.  Boykin, 
Acting  Area  Manager. 
|FR  Doc.  96-1186  Filed  1-24-96;  8:45  ami 
MLUNGCOOC  4310-32-r 

A  z    -    vf>  1 430-01 ;  CA  AZCA  36680  and 
CAAZ    A35712] 

Not  :►  of  Realty  Action;  Imperial 
County,  Callfomia 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Classification  of  Public  Lands 

for  Recreation  and  Public  Purposes 

Leases,  Imperial  County,  California. 

SUMMARY:  The  following  described 
public  land  in  Imperial  County, 
CaUfomia.  has  been  examined  and 
found  suitable  for  classification  for  lease 
for  public  purposes  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act.  as  amended  (43  U.S.C. 
869  et  seq.].  Public  land  affected  and  the 
proposed  land  uses  are  identified  as 
follows: 

CAAZCA  3566»— St.  Paul's  Episcopal 
Qiurch 


San  Bernardino  Meridian,  California 

T.  14  S..  R.  23  E.. 
Sec.  1.  SEV«NWV4SEV4  (within). 
Containing  2.00  acres,  more  or  less. 

CAAZCA  35712— Imperial  Valley  Hunting 
ud  Fiaiung  Gub,  Inc. 

Son  Bernardino  Meridian.  California 
T.  14S..R.  23  E., 

Sec.  12.  NWV«NEV4NEV4  (within). 

Containing  2.50  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The  leases 
are  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  leases,  when 
issued,  would  be  subject  to  the 
following  terms  and  conditions: 

(1)  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

(2)  Executive  Order  11988.  Floodplain 
Management,  dated  May  24,  1977. 

(3)  No  new  development  will  occur 
on  the  lease  sites.  Minioial 
improvements  that  could  be 
floodproofed  may  be  authorized.  No 
major  improvements  to  the  facilities, 
except  to  maintain  them  in  a  safe  and 
habitable  condition,  will  be  authorized. 
The  leases  will  be  terminated  at  such 
time  as  the  facilities  become  inundated 
or  their  useful  life  is  gone. 

(4)  The  land  will  not  leave  pubUc 
ownership.  In  accordance  with  the 
Yuma  District  Resource  Management 
Plan,  approved  February  1987,  land  in 
or  adjacent  to  the  floodplain  will  all  be 
retained  in  Federal  ownership  to  ensure 
that  public  opportunities  for  Colorado 
River  recreation  continue  to  be  available 
in  the  future. 

(5)  These  leases,  when  authorized,  do 
not  confer  any  water  rights  upon  the 
lessees.  The  lessees  cannot  make  or 
create  any  consumptive  use  of  Colorado 
River  water,  whether  by  diversion  of 
surface  flow,  by  underground  pumping, 
or  by  any  other  means  unless  the  lessees 
possess  or  acquire  rights  to  the  use  of 
such  water  pursuant  to  contracts  with 
the  Bureau  of  Reclamation. 

(6)  All  rights  granted  under  these 
leases  are  subject  to  existing  rights  in 
favor  of  the  United  States  to  install  or 
construct  revetments  and  other  river 
control  works  or  such  other  works  as 
may  be  authorized  by  the  Reclamation 
Act  of  June  17,  1902.  32  Stat.  388.  as 
supplemented  and  amended,  and  the 
Colorado  River  Front  Work  and  Levee 
System  Act  of  June  28,  1946.  60  Stat. 
338.  There  is  also  reserved  to  the  United 
States  the  right  to  flood  and  seep  said 
land  as  an  incident  to  control  of  the 
water  of  the  Colorado  River. 

DATES:  January  25.  1996.  the  above 
described  land  will  be  segregated  from 


all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  lease 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
interested  parties  may  submit  comments 
regarding  the  proposed  classification  for 
lease  of  the  land  to  the  Area  Manager. 
Yuma  Resource  Area.  3150  Winsor 
Avenue,  Yuma,  Arizona  85365. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  church 
camp  facihty  and  hunting/fishing 
facility.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  these  actions, 
whether  ihe  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  pnx:edures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  church  camp  facility  and 
hunting/ fishing  facility. 
EFFECTIVE  DATE:  Any  adverse  comments 
will  be  reviewed  by  the  District 
Manager,  Yimia  District  Office.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  March  25,  1996. 
The  land  will  not  be  offered  for  lease 
imtil  after  the  classification  becomes 
effective. 

FOR  FURTHER  INFORMATION  CONTACT: 
Realty  Specialist  Debbie  DeBock,  Yuma 
Resource  Area  Office.  3150  Winsor 
Avenue.  Yuma,  AZ  85365,  telephone 
(520)  726-6300. 

Dated:  January  19, 1996 
Patricia  A.  Boykin, 

Acting  Area  Manager. 

(FR  Doc.  96-1185  Filed  1-24-96;  8:45  am) 
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Notice  o*  Realty  Actier"  lease' 
Conveyor -e  ♦-:'  ^ecfa^c  anc  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  Purpose 

Lease/conveyance. 

summary:  The  following  described 
public  lands  in  Las  Vegas,  Clark  County, 
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Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 


the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 


School  District  proposes  to  use  the 
lands  for  elementary  school  sites. 


UMI 


Mount  Diablo  Meridian,  Nevada 

Serial  No. 

Legal  description 

Acreage 

Purpose 

N-41 567-08/28  

T.  20  S.,  R.  60  E., 

Sec.  28,  NE1/4SW1/4SE1/4  „ 

10 
10 
10 

10 

Elementary  school. 
Elementary  sctxx>l. 
Elementary  school. 

Elementary  school. 

N-41 567-1 0/30  

N-41 567-20/40 

Sec.  7,  SW1/4NE1/4NE1/4 

Sec  6  NW1/4SE1/4SE1/4 

N-41 568-08/30 

T.  21  S.,  R.  60  E., 

Sec   18  SE1/4SW1/4NE1/4      

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County/the 
City  of  Las  Vegas. 

2.  All  valid  and  existing  rights. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  tnis  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  pubhcation  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District,  4765  Vegas  Dr.,  Las  Vegas, 
Nevada  89108. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 


the  suitability  of  the  land  for  elementary 
school  sites.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS;  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  elementary  school  sites. 
.\ny  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
davs  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Datnd   !an'jar>-  16,  1996. 
Midiael  F.  Dw>er, 
District  Manager.  Las  Vegas,  NV. 
(FR  Doc.  96-1188  Filed  1-24-96;  8:45  ami 
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PD-957-1420-00" 

Idaho:  Filing  of  Plats  o'  Su'vey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  January  17,  1996. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdi visional  lines  and  subdivision  of 
sections  11  and  14,  T.  1  N.,  R.  9  E., 
Boise  Meridian,  Idaho,  Group  No.  981, 
was  accepted,  January  17,  1996. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service,  Region  FV. 


All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  17,  1996. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  96-1187  Filed  1-24-96;  8:45  am] 

BILLMQ  CODE  431 0-«6-M 

[NV-830-1 430-01 ;  NV-371 71] 

Notice  of  Addition  of  Lands  to 
Proposed  Withdrawal;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
has  filed  a  request  to  add  approximately 
7,584  acres  to  their  withdrawal 
appUcation  for  the  Fallon  Range 
Training  Complex  of  the  Naval  Air 
Station,  Fallon,  Nevada  (formerly 
known  as  the  Master  Land  Withdrawal). 
The  original  Notice  of  Proposed 
Withdrawal  was  published  in  the 
Federal  Register,  47  FR  46892,  October 
21,  1982,  and  amended  by  57  FR  43468, 
September  21,  1992. 
DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
April  24,  1996. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way. 
PO  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-785-6507. 
SUPPLEMENTARY  INFORMATION:  On 
November  3, 1995,  the  Department  of 
the  Navy  filed  a  request  to  add  certain 
lands  to  their  existing  withdrawal 
application.  These  lands  are  in  addition 
to  those  published  in  the  Federal 
Register,  47  FR  46892,  October  21, 1982. 
and  57  FR  43468,  September  21.  1992. 
The  following  described  public  lands 


2'>f}'> 


F^ffpr 


'Rfx'ist-" 


1.  No.  17  /  Thursday.  January  25,  1996 


Federal  Register    '  \'o!    61    N'g 


Thursday,  January  25,  1996  /  Notices 


2263 


are  to  be  withdrawn  from  settiement, 
sale,  location,  or  entry  under  the  general 
land  laws,  including  the  mining  laws, 
subject  to  valid  existing  rights: 

Mount  Diablo  Meridian,  Nevada 

Parcel  No.  1 

T.  21  N..  R.  35  E.. 
Sec  17,  W'/i  excepting 

W'/2SWV«SWV«NfWV«; 
Sec.  18,  lots  5  to  11,  inclusive. 

Parcel  No.  2 

T.  21N.,R.  34  E., 
Sec.  25.  lots  1  and  2,  W'/iNE'/,,  and  NWV«. 

Parcel  No.  3 

T.  20  N.  R.  34  E.. 
Sec.  2,  lots  2  to  4,  inclusive.  SWV«NEV4, 

W'^SEV«.  S'/^NWV4,  and  SWV« 
Sec.  3.  lot  1.  SEV4NE'/«,  E'/iSE'A; 
Sec.  10,  E^/2E^/2. 
Sec  11.  W'/^i/i  and  W'/i. 

Poire/  No.  4 

T.  19  N.,  R.  34  E.. 

Sec  4,  all  that  portion  lying  easterly  of  the 

easterly  right-of-way  line  of  State  Route 

121  as  aligned  in  1995; 
Sec  9.  all  that  portion  lying  easterly  of  the 

easterly  right-of-way  line  of  State  Route 

121  as  aligned  in  1995; 
Sec.  10; 
Sec.  15; 
Sec.  16,  all  that  portion  lying  easterly  of 

the  easterly  right-of-way  line  of  State 

Route  121  as  aligned  in  1995. 
T.  20  N..  R.  34  E., 
Sec  26,  W»/^i/i  and  W'/i 
Sec.  27; 
Sec.  28,  all  that  portion  lying  easterly  of 

the  easterly  right-of-way  line  of  State 

Route  121  as  aligned  in  1995; 
Sec.  33,  all  that  portion  lying  easterly  of 

the  easterly  right-of-way  line  of  State- 
Route  121  as  aligned  in  1995; 
Sec.  34. 

Parcel  No.  5 

T.  16N..R.  33  E., 

Sec.  2,  lots  3  and  4,  and  the  portion  of  the 
SM1NWV4  lying  northerly  of  Highway  50 
as  aligned  in  1995; 

Sec.  3.  lots  1  to  4,  inclusive. 
N'/iSWV«NWV4,  and  the  portion  of  the 
S'/^NEV.  lying  northerly  of  Highway  50 
as  aligned  in  1995; 

Sec.  4,  lots  1  to  4,  inclusive,  S'/^N'/i,  and 
N'/iSWV4  excepting  therefrom  Highway 
50  as  aligned  in  1995; 

Sec.  5.  lots  1  and  2,  S'/iNE'A,  and  N'/iSE'A 
excepting  therefrom  Highway  50  as 
aligned  in  1995.  WV2SWV«SE'/i,  and  that 
portion  of  the  SWV4  lying  southerly  of 
Highway  50  and  easterly  of  State  Route 
31  as  aligned  in  1995. 

Parcel  No.  6 

T.  16  N.,  R.  33  E.. 
Sec.  1,  lots  2  to  4,  inclusive,  that  portion 

lying  northerly  of  Highway  50  as  aligned 

in  1995: 
Sec.  2,  lot  1,  that  portion  lying  northerly 

of  Highway  50  as  aligned  in  1995. 


Parcel  No.  7 

T.  16  N.,  R.  33'/.  E.. 
Sec.  1,  N',^,  that  portion  lying  northerly  of 
Highway  50  as  aligned  in  1995. 
T.  16N,  R.  34  E., 
Sec  4,  lots  3  to  6,  inclusive,  that  portion 
lying  northerly  of  Highway  50  as  aligned 
in  1995; 
Sec.  5.  N'/^N'/i,  that  portion  lying 
northerly  of  Highway  50  as  aligned  in 
1995; 
Sec.  6,  N>/iN'/i.  that  portion  lying 
northerly  of  Highway  50  as  aligned  in 
1995. 
The  areas  described  aggregate 
approximately  7,584  acres  in  Churchill 
County. 

The  additional  lands  are  needed  to 
link  the  proposed  withdrawal  for  the  B- 
1 7  electronic  warfare  area  with  non- 
Federal  lands  in  Dixie  Valley  acquired 
by  the  Navy.  The  area  will  be  used  for 
ground  troop  and  vehicular  movement 
and  visual  cueing  for  aircraft  flying  at 
high  speed. 

This  withdrawal  will  be  authorized 
under  the  Act  of  February  28,  1958,  43 
U.S.C.  155-158,  and  requires  legislative 
action  by  Congress. 

For  a  period  of  90  days  from  the  date 
of  pubUcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  addition  of  lands  to  the 
proposed  withdrawal  may  present  their 
views  in  writing  to  the  Nevada  State 
Director  of  the  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
addition  of  lands  to  the  proposed 
withdrawal.  All  interested  person  who 
desire  a  public  meeting  for  the  purpose 
of  being  heard  on  the  proposal  must 
submit  a  written  request  to  the  Nevada 
State  Director  within  90  days  from  the 
date  of  pubhcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubic  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
pubUshed  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

Two  public  meetings  were  held  in 
June  1995  for  the  purpose  of  scoping  the 
environmental  documentation  to  meet 
National  Environmental  Policy  Act 
requirements  for  the  proposed 
withdrawal.  The  draft  environmental 
impact  statement  currently  under 
preparation  includes  the  addition  of  the 
7,584  acres  described  in  this  notice. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  additional 
described  lands  will  be  segregated  ,  as 
specified  above  imless  the  appUcation  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date.  The 


temporary  uses  which  will  be  permitted 
during  this  segregative  period  are  rights- 
of-way,  leases,  permits,  or  discretionary 
land  use  authorizations  that  do  not 
significantly  disturb  the  surface  of  the 
land  or  impair  values  of  the  resources. 

The  temporary  segregation  of  the 
additional  land  in  connection  with  the 
withdrawal  appUcation  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Department  of  the  Navy. 

Dated:  January  19,  1996. 
William  K.  Stowers, 

Lands  Team  Lead. 

IFR  Doc.  96-1189  Filed  1-24-96;  8:45  am) 
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Bureau  of  Reclamation 

Bay-Delta  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  Meeting. 

summary:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issues  including:  review  and 
status  of  the  CALFED  Bay-Delta 
Program;  financial  strategy  for  the  long- 
term  program  and  for  implementation  of 
specific  actions  in  the  short-term;  and 
formulation  and  development  of 
alternatives  for  the  long-term  program. 
BDAC  members  are  also  invited  to 
attend  an  informal  educational  session 
to  discuss  the  financial  strategy  for  the 
CALFED  Bay-Delta  Program.  Both  the 
informal  educational  and  the  meeting 
are  open  to  the  public.  For  the  meeting, 
interested  persons  may  make  oral 
statements  to  the  BDAC  or  may  file 
written  statements  for  consideration. 

DATES:  The  Bay-Delta  Advisory  Council 
informal  educational  session  will  be 
held  from  7:30  pm  to  9:30  pm  on 
Wednesday,  February  14, 1996.  The 
BDAC  meeting  will  be  held  from  9:00 
am  to  4:00  pm  on  Thursday.  February 
15, 1996. 

ADDRESSES:  The  Bay-Delta  Advisory 
Council  educational  session  and 
meeting  will  be  held  at  the  Los  Angeles 
Airport  Hilton  and  Towers,  5711  West 
Century  Boulevard,  Los  Angeles, 
Cahfomia  90045. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Sharon  Gross,  BDAC  Bay-Delta  Program, 
at  (916)  657-2666.  If  reasonable 
accommodation  is  needed  due  to  a 
disabihty,  please  contact  the  Equal 
Employment  Opportunity  Office  at  (916) 
653-6952  or  TDD  (916)  653-€934  at 
least  one  week  prior  to  the  meeting. 


UMI 


SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort  is  being 
carried  out  under  the  policy  direction  of 
CALFED.  A  group  of  citizen  advisors 
representing  California's  agricultural, 
environmental,  urban,  business,  fishing, 
and  other  interests  who  have  a  stake  in 
finding  the  long  term  solutions  for  the 
problems  affecting  the  Bay-Delta  system 
has  been  chartered  under  the  Federal 
Advisory  Committee  Act  (FACA)  as  the 
Bay-Delta  Advisory  Council  (BDAC)  to 
advise  CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  CALFED  Bay-Delta 
Program.  BDAC  provides  a  fonrni  to 
help  ensure  public  participation,  and 
will  review  reports  and  other  materials 
prepared  by  CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155.  1416  Ninth  SU^et, 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated:  January  17, 1996. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 
[PR  Doc.  96-1226  Filed  1-24-96;  8:45  am) 
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F'sH  ^nd  WHdtife  Service 

Not.ce  C  Receipt  o'  Appiicaticns  for 
.Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 


10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-675990 

Applicant:  National  Marine  Fisheries 
Service,  Southeast  Region,  St.  Petersburg, 
PL. 

The  applicant  requests  a  permit  to 
import  180  live  Kemp's  ridley  sea  turtle 
hatchlings  per  year  (Lepidochelys 
kempii)  for  internal  wire-tagging  and 
turtle  excluder  device  development 
studies  and  to  import  live  and  nonlive 
salvaged  turtles  and  biological  samples 
from  Kemp's  ridley  sea  turtle, 
loggerhead  sea  turtle  (Caretta  caretta), 
leatherback  sea  turtle  (Dermochelys 
coriacea).  hawksbill  sea  turtle 
[Eretmochelys  imbricata),  green  sea 
turtle  (Chelonia  mydas)  and  olive  ridley 
sea  turtle  [Lepidochelys  olivacea)  for  the 
purpose  of  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  period  of  five 
years. 
PRT-810067 

Applicant:  Cheyenne  Mountain  Zoo, 
Colorado  Springs,  CO. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  Amur 
leopard  [Panthera  pardus  orientalis) 
from  Granby  Zoo,  Granby,  Quebec, 
Canada  for  the  purpose  of  eiihancement 
of  the  propagation  of  the  species 
through  captive  breeding. 

PRT-810107 

Applicant:  Bruce  Muenchow,  West  Bend,  Wl. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygarcus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-810108 
Applicant:  Daniel  Denowski,  Porterfield,  WI. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygarcus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Repubhc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-802008 
Applicant:  M.  William  Boiler,  Elma.  NY. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygarcus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  420(c).  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  January  19, 1996. 
Caroline  Anderson, 

Acting  Chief  Branch  of  Permits.  Office  of 

Management  Authority. 

(PR  Doc.  96-1127  Piled  1-24-96;  8:45  am] 

BILUNQ  COOE  431»-SS-P 


INTERNATiONAL  TRADE 
COMMISSION 

Certain  Cold-Rolled  Cart>on  Steel  Flat 
Products  From  Germany  and  the 
Netherlands 

agency:  International  Trade 
Commission. 

ACTION:  Request  for  comments  regarding 
the  institution  of  section  751(b)  review 
investigations  concerning  the 
Commission's  affirmative 
determinations  in  investigations  Nos. 
701-TA-340,  731-TA-604,  and  731- 
TA-608  (Final),  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Germany  and  the  Netherlands. 

SUMMARY:  The  Commission  invites 
comments  from  the  public  on  whether 
changed  circumstances  exist  sufficient 
to  warrant  the  institution  of 
investigations  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b))  (the  Act),  as  amended  by  the 
Uruguay  Round  Agreements  Act,  Pub.  L. 
103-465  (1994),  to  review  the 
Commission's  affirmative 
determinations  in  the  above 
investigations.  The  purpose  of  the 
proposed  review  investigations  is  to 
determine  whether  revocation  of  the 
existing  countervailing  duty  and 
antidumping  orders  on  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  (cold-rolled  steel)  from 
Germany  and  the  Netherlands  would  be 
likely  to  lead  to  continuation  or 
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recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  19  U.S.C.  1675a(a)(l). 
Certain  cold-rolled  carbon  steel  flat 
products  are  provided  for  in 
subheadings  7209.11.00,  7209.12.00. 
7209.13.00.  7209.14.00.  7209.21  00. 
7209.22.00.  7209.23.00,  7209.24.00, 
7209.31.00.  7209.32.00.  7209.33.00. 
7209.34.00.  7209.41.00.  7209.42.00, 
7209.43.00.  7209.44.00.  7209.90.00, 
7210.70.30,  7210.90.90.  7211.30.10. 
7211.30.30.  7211.30.50.  7211.41.10, 
7211.41.30,  7211.41.50.  7211.41  70, 
7211.49.10.  7211.49.30.  7211.49.50, 
7211.90.00.  7212.40.10.  7212.40.50, 
7212.50.00.  7217.11.10,  7217.11.20. 
7217.11.30.  7217.19.10,  7217.19.50, 
7217.21.10.  7217.29.10.  7217.29.50. 
7217.31.10.  7217  39.10.  and  7217.39.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  2 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183)  or  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  flp://flp.usitc.gov). 

SUPPtEMENTARY  INFORMATKJN: 

Background 

On  August  18.  1993.  the  Commission 
issued  affirmative  threat  of  injury 
determinations  with  respect  to  cold- 
rolled  steel  in  investigations  Nos.  701- 
TA-340,  731-TA-604.  and  731-TA-608 
(Final),  in  the  context  of  its 
determinations  in  Certain  Flat-Rolled 
Carbon  Steel  Products  from  Argentina. 
Austraha.  Austria.  Belgium.  Brazil. 
Canada,  Finland.  France.  Germany. 
Italy.  Japan.  Korea.  Mexico,  the 
Netherlands.  New  Zealand,  Poland. 
Romania,  Spain,  Sweden,  and  the 
United  Kingdom,  Invs.  Nos.  701-TA- 
319-332,  334.  336-342. 344. &  347-353. 
and  731-TA-573-579.  581-592.  594-^ 
597,  599-609.  and  612-619  (Final)  (58 
FR  43905,  Aug.  18.  1993).  The 
Commission's  determinations  were 
based  on  a  cumulative  assessment  of 
imports  from  Germany  and  the 
Netherlands  with  imports  from,  inter 
alia,  the  Republic  of  Korea  (Korea). 
Commerce  issued  a  countervailing  duty 


order  for  Germany  and  antidumpuig 
orders  for  all  three  countries. 
On  November  28.  1995.  the 
Commission  received  a  request  to 
review  its  affirmative  determinations 
with  respect  to  Germany  and  the 
Netherlands  in  the  light  of  changed 
circumstances  (the  request),  pursuant  to 
section  751(b)  of  the  Act  (19  U.S.C. 
1675(b)).  The  request  was  filed  by 
counsel  on  behalf  of  Krupp  Hoesch 
Stahl  AG.  Preussag  Stahl  AG.  Thyssen 
Stahl  AG.  and  Hoogovens  Groep  BV, 
producers  of  the  subject  merchandise  in 
Germany  and  the  Netherlands,  and 
N.V.W.  (USA).  Inc..  an  importer  of  the 
subject  merchandise  from  the 
Netherlands.  The  alleged  changed 
circumstances  include:  (1)  Restructuring 
of  the  European  steel  industry,  togetlier 
with  other  changes  in  global  market 
conditions;  (2)  surges  in  non-subject 
imports  of  cold-rolled  steel;  (3)  the  3 
sharp  dechne  of  the  U.S.  dollar  against 
both  the  Dutch  guilder  and  the  German 
mark;  (4)  the  sharp  arid  unanticipated 
growth  in  U.S.  production  of  corrosion- 
resistant  steel  pursuant  to  the 
antidumping  and  countervailing  duty 
orders  imposed  on  corrosion-resistant 
steel,  and;  (5)  the  fact  that  the  orders  on 
Germany  and  the  Netherlands  resulted 
from  affirmative  threat  determinations 
of  three  Commissioners  who  cimiulated 
imports  from  the  Netherlands.  Germany, 
and  Korea  with  far  greater  volumes  from 
other  countries. 

Written  Comments  Requested: 

Pursuant  to  §  207.45(b)  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  207.45(b)).  the 
Commission  requests  comments 
concerning  whether  the  alleged  changed 
circimistances  are  sufficient  to  warrant 
institution  of  review  investigations. 

Written  Submissions: 

In  accordance  with  §201.8  of  the 
Commission's  rules  (19  CFR  201.8).  the 
signed  original  and  14  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission.  500  E 
Street.  SW..  Washington.  DC  20436.  All 
comments  must  be  filed  no  later  than  30 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Commission's  determination  regarding 
initiation  of  review  investigations  is  due 
within  30  days  of  the  close  of  the 
comment  period.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  business  confidential  treatment 
under  §  201 .6  of  the  Commission's  rules 
(19  CFR  201.6).  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 


Commission  should  grant  such 
treatment.  Each  sheet  must  be  clearly 
marked  at  the  top  "Confidential 
Business  Information."  The  Commission 
will  either  accept  the  submission  in 
confidence  or  return  it.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  non-business 
proprietary  version  of  the  request  and 
any  other  documents  in  this  matter  are 
available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to 
the  Commission;  telephone  202-205- 
2000. 

Issued:  January  19, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

[FR  Doc.  96-1184  Filed  1-24-96;  8:45  am) 
BttxiNQ  cooc  mo-m-p 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  c'  Ser  ement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9622(1) 

Notice  is  hereby  given  that  a  proposed 
settlement  agreement  in  United  States  v. 
Electro-Voice.  Inc..  Civil  Action  No. 
1:95-CV-414,  was  lodged  on  December 
11,  1995  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan.  Southern  Division.  The 
proposed  settlement  agreement  resolves 
the  United  States'  claims  against 
Electro- Voice,  Inc..  for  unreimbursed 
past  costs  incurred  in  connection  with 
the  Electro- Voice  Superfund  Site 
located  in  Buchanan.  Michigan. 

The  Department  of  Justice  wall 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
settlement  agreement.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  Electro- 
Voice.  Inc..  DOJ  Ref.  #90-ll-2-776A. 

The  proposed  settlement  agreement 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  330  Ionia 
Avenue,  NW.  Suite  501.  Grand  Rapids. 
Michigan  49503;  the  Region  5  Office  of 
the  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street.  N.W..  4th 
Floor.  Washington.  D.C.  !^0005.  (202) 
624-0892.  A  copy  of  the  proposed 
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settlement  agreement  may  be  obtained 

in  person  or  by  mail  from  the  Consent 

Decree  Library,  1120  G  Street,  N.W..  4th 

Floor,  Washington.  D.C.  20005.  In 

requesting  a  copy  please  refer  to  the 

referenced  case  and  enclose  a  check  in 

the  amount  of  $1.75  (25  cents  per  page 

reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Section  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  96-1094  Filed  1-24-96;  8:45  am] 

BILUNO  CODE  441 0-01 -M 


Ha'ice  j'  Lodgi-^g  o'  Consent  Decree 
Pvjrsua"!  to  The  Comprenensive 
EnvircnTierta!  Response, 
Compensation   and  Liability  Act 

In  accordance  vvitii  Departmental 
policy.  28  CFR  50.7.  and  42  U.S.C. 
§  9622(d)(2).  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States  V.  Pneumo  Abex  Corporation,  et 
al..  Civil  Action  No.  2:96-CV-27.  was 
lodged  on  January  4,  1996  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Virginia.  The  decree 
requires  Pneumo  Abex.  with  assistance 
from  the  City  of  Portsmouth.  Virginia 
and  the  Portsmouth  Redevelopment  and 
Housing  Authority,  to  perform  operable 
unit  one  of  the  cleanup  of  the  Abex 
Superfund  site  located  in  Portsmouth. 
The  decree  also  requires  Abex  to 
reimburse  past  costs  of  response 
incurred  by  the  United  States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  proposed 
consent  decree.  Pursuant  to  42  U.S.C. 
Sec.  6973(d),  the  Department  will  also 
hold  a  public  meeting  concerning  the 
settlement  near  the  site,  if  such  a 
meeting  is  requested. 

Comments,  and  any  request  for  a 
public  meeting,  should  be  addressed  to 
the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530,  £uid  should  refer 
to  United  States  v.  Pneumo  Abex 
Corporation,  et  al.,  DOJ  Ref.  #  90-t  1-3- 
255  A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  U.S.  Court  House,  600 
Granby  Street.  Norfolk.  VA  23510;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  841  Chestnut 
Building.  Philadelphia.  PA  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor.  Washington.  DC 
20005, 202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 


obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4th  Floor,  Washington.  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $46.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

[FR  Doc.  96-1093  Filed  1-24-96;  8:45  am] 
BILUNG  CODE  4410-01-M 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  TH  Agriculture  &■ 
Nutrition  Co.,  Inc.  and  Elf  Atochem 
North  America,  Inc.,  Case  No.  96-I>-41- 
N.  was  lodged  on  January  8. 1996.  with 
the  United  States  District  Court  for  the 
Northern  District  of  Alabama.  Northern 
Division.  This  settlement  agreement 
resolves  the  claims  asserted  by  the 
United  States  in  an  enforcement  action 
brought  on  behalf  of  the  Environmental 
Protection  Agency  ("EPA")  against  two 
potentially  responsible  parties  ("PRPs") 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  §  9601  et  seq. 
The  complaint  alleges  the  PRPs  are 
liable  to  perform  an  Interim  Remedial 
Action  at  the  TH  Agriculture  & 
Nutrition  Superfund  Site  ("Site")  and  to 
reimburse  the  Superfund  for  response 
costs  incurred  and  to  be  incurred  in 
connection  with  the  Site.  Under  the 
Consent  Decree,  the  PRPs  shall  perform 
interim  remedial  measures  designed  to 
prevent  any  further  migration  of  a 
plume  of  contamination  in  the  surficial 
aquifer  and  shall  pay  $557,000  of  past 
identified  response  costs  associated 
with  the  Site  and  all  future  costs 
associated  with  performance  of  the 
Interim  Remedial  Action. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington.  DC.  20530,  and 
should  refer  to  United  States  v.  TH 
Agriculture  &■  Nutrition  Co.,  Inc.  and  Elf 
Atochem  North  America,  Inc.,  90-11-3- 
1426. 


The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  One  Court  Square, 
Suite  201,  Montgomery.  Alabama, 
36104;  the  Region  IV  office  of  the  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE,  Atlanta.  GA 
30365;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  N.W..  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $33.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
jFR  Doc.  96-1092  Filed  1-24-96;  8:45  am] 
BILUNO  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  August  21,  1995.  and 
published  in  the  Federal  Register  on 
August  30,  1995,  (60  FR  45169), 
Cambridge  Isotope  Lab,  50  Frontage 
Road,  Andover,  Massachusetts  01810, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dmg 

Schedule 

Cocaine  (9041)  

11 

Codeine  (9050)  

Methadone  (9250)  

II 
II 

Morohine  (9300)  

II 

No  comments  or  objections  have  been 
received.  DEA  has  determined  that  the 
registration  of  Cambridge  Isotope  Lab  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  section  303  of  the  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act 
of  1970  and  Title  21,  Code  of  Federal 
Regulations,  §  1301.54(e),  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
.the  appUcation  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


22fiR 


F.-,-!r 


Rr-e 


Dated:  December  22. 1995. 
Gene  R.  H«ialip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  96-1180  Filed  1-24-96;  8:45  am] 

BILUNQ  COOe  4410-0«-M 

Immigration  and  Naturaiization  Service 

[INS  No.  1745-95] 

Dir»c?  Mail  Program  for  the  Los 
Ange,es  Chicago,  Miami,  and  New 
fork  District  Offices;  Form  N-400 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 

ACTION:  Notice  of  expansion  of  the 
Direct  Mail  Program. 

SUMMARY:  This  notice  announces  the 
Immigration  and  Naturalization 
Service's  (the  "Service  ")  plan  to  expand 
the  Direct  Mail  Program  to  include  the 
filing  of  Form  N— 400,  Application  for 
Naturalization.  The  Los  Angeles,  Miami. 
Chicago,  and  New  York  District  Offices 
will  be  the  pilot  sites  for  this  expanded 
program.  Under  this  pilot  program: 

(1)  Form  N-400.  Application  for 
Naturalization,  currently  filed  with  the 
Service's  Los  Angeles  District  Office 
must  be  mailed  directly  to  the  CaUfomia 
Service  Center; 

(2)  Form  N-400.  Application  for 
Naturalization,  currently  filed  with  the 
Service's  Miami  District  Office  must  be 
mailed  directly  to  the  Texas  Service 
Center; 

(3)  Form  N-400,  Application  for 
Naturalization,  currently  filed  with  the 
Chicago  District  Office  must  be  mailed 
directly  to  the  Nebraska  Service  Center; 

(4)  Form  N-400.  Application  for 
Naturalization,  currently  filed  with  the 
New  York  District  Office  must  be  mailed 
directly  to  the  Vermont  Service  Center. 

These  changes  will  reduce  processing 
times  for  adjudicating  applications  for 
naturalization,  enable  the  Service  to 
provide  applicants  with  more 
information  regarding  their  case  status 
in  a  more  efficient  and  expeditious 
maimer,  and  limit  the  number  of  in- 
person  visits  to  local  Service  offices, 
thereby  improving  the  Service's  ability 
to  provide  service  to  its  customers. 

EFFECTIVE  DATE:  This  notice  is  effective 
January  31,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Arroyo,  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 
Adjudications  Division,  425  I  Street, 
NW.,  Room  3214.  Washington,  DC 
20536,  telephone.  (202)  514-5014. 
ADDRESSES:  The  Service  welcomes 
comments  about  this  program  and  will 


61.  No.  17  /  Thursday,  January  25.  1996  /  Notices 


Fpdpral  Register   '  Vol.  61.  No    17  /  Thursday.  January  25,  1996  /  Notices 


:h7 


make  appropriate  changes  before 
adopting  it  nationwide.  Written 
comments  must  be  submitted  on  or 
before  April  24,  1996. 

Please  submit  any  written  comments 
you  may  have  concerning  the  expansion 
of  the  CJirect  Mail  Program,  in  triplicate, 
to  the  Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  Room  5307.  Washington,  DC 
20536,  Attention  Public  Comment  Clerk. 
To  ensure  proper  handling,  please 
reference  INS  No.  1 745-95  on  your 
correspondence.  Comments  are 
available  for  public  insp)ection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  an  appointment. 
SUPP1.EMENTARY  INFORMATION:  Under  8 
CFR  103.2(a),  applications  submitted  to 
the  Service  must  be  executed  and  filed 
in  accordance  with  the  instructions  on 
the  application  form.  This  was 
promulgated  by  an  interim  regulation 
published  in  the  Federal  Register,  in 
order  to  improve  the  Service's  ability  to 
provide  service  to  its  customers  in  the 
most  efficient  and  expeditious  manner 
possible.  See  59  FR  33903-33906  (July 
1.  1994).  By  eliminating  sp)ecific 
references  to  filing  locations,  the  interim 
rule  provides  Service  Center  directors 
with  the  authority  to  accept  and  process 
applications  designated  for  Direct  Mail. 
It  also  provides  the  Service  with  the 
flexibility  to  shift  filings  to  the  Service 
Centers  as  it  continues  to  expand  the 
Direct  Mail  Program. 

On  July  1,  1994.  the  Service  also 
published  a  pubUc  notice  in  the  Federal 
Register  at  59  FR  33985-33986  to 
implement  a  pilot  Direct  Mail  Program 
in  the  Baltimore  District  Office.  That 
pilot  program  has  been  very  successful 
and  has  achieved  the  intended  results  of 
improving  public  service  euid  reducing 
burdensome  filing  procedures  at  the 
Baltimore  District  Office. 

Based  on  the  success  of  the  pilot 
program  at  the  Baltimore  District  Office, 
the  Service  has  now  decided  to  expand 
the  Direct  Mail  Program  to  include  the 
direct  maihng  of  the  Form  N-400, 
Apphcation  for  Naturalization, 
currently  being  filed  at  the  Los  Angeles, 
Miami,  Chicago,  and  New  York  District 
Offices,  to  the  appropriate  Service 
Center.  Expansion  of  the  Direct  Mail 
Program  with  respect  to  the  filing  of  the 
Form  N~400  is  consistent  with  the 
Service's  objective  of  streamlining  the 
naturalization  process  to  better  serve  the 
public.  By  shifting  the  Form  N-400's  to 
Direct  Mail,  the  Service  will  be  able  to 
improve  the  productivity  and  timeliness 
of  apphcation  processing,  and  provide 
more  information  about  case  status 
through  receipt  and  other  notices.  To 


effect  this  expansion  of  the  Direct  Mail 
Program,  the  Service  is  amending  the 
instructions  on  the  Form  N-400, 
Apphcation  for  NaturaUzation, 
accordingly.  The  fee  for  filing  an 
Application  for  Naturalization,  Form  N- 
400  will  remain  the  same. 

Where  To  File 

Effective  January  31,  1996: 

(1)  Form  N-400,  Application  for 
Naturalization,  for  persons  residing 
within  the  jurisdiction  of  the  Miami 
District  Office  must  be  mailed  directly 
to  the  following  address:  USINS  Texas 
Service  Center,  P.O.  Box  152122,  Irving, 
Texas  75015-2122. 

(2)  Form  N-400.  Application  for 
Naturalization,  for  persons  residing 
within  the  jurisdiction  of  the  Chicago 
District  Office  must  be  mailed  directly 
to  the  following  address:  USINS 
Nebraska  Service  Center.  P.O.  Box 
87400,  Lincoln.  NE  68508-7400. 

(3)  Form  N-^00,  Application  For 
Naturalization,  for  persons  residing 
within  the  jurisdiction  of  the  Los 
Angeles  District  Office  must  be  mailed 
directly  to  the  following  address:  USINS 
Cahfomia  Service  Center,  P.O.  Box 
10400,  24000  Avila  Road,  Laguna  Nigel, 
Cahfomia  92607-0400. 

(4)  Form  N-400,  Application  for 
Naturalization,  for  persons  residing 
within  the  jurisdiction  of  the  New  York 
District  Office  must  be  mailed  directly 
to  the  following  address:  USINS 
Vermont  Service  Center,  75  Lower 
Weldon  Street,  St.  Albans,  Vermont 
05479-0001. 

Transition 

During  the  first  60  days  following  the 
effective  date  of  this  notice,  the  Los 
Angeles,  Chicago,  Miami,  and  New  York 
District  Offices  will  forward  in  a  timely 
fashion  to  the  appropriate  Service 
Center  any  Form  N-400,  Application  for 
Naturalization,  which  has  been 
inadvertently  filed  with  the  respective 
District  Office.  When  appUcations  are 
forwarded  &t)m  the  District  Offices,  they 
will  be  receipted  and  filed  when  they 
arrive  at  the  Service  Center.  After  the  60 
day  transition  period,  apphcants 
attempting  to  file  Form  N— 400, 
Apphcation  for  Naturahzation.  will  be 
directed  to  mail  their  application  to  the 
appropriate  Service  Center  for 
processing. 

Dated:  January  12, 1996. 
Doris  Meissner, 

Commissioner.  Immigration  and  " 

Naturalization  Service. 

[FR  Doc.  96-1141  Filed  1-24-96:  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  o*  'he  Secretary 

Agency  Recordkeeping  Reporting 
Requ  rements  under  Emergency 
Review  by  'he  Ot*ice  o'  Manaaement 
and  Bi^doe'  ^OMB) 

I 

January  l^,  la^o 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  pubUc 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(P.L.  104-13,  44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  by 
January  26,  1996.  A  copy  pf  this 
individual  ICR.  with  apphcable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  (202)  219- 
5095).  Comments  and  questions  about 
the  ICR  listed  below  should  be  directed 
to  Ms.  O'Malley.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210  as  soon  as 
possible.  Comments  should  also  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  the  Employment  and 
Training  Administration,  Office  of 
Management  and  Budget,  Room  10325, 
Washington,  DC  20503  ((202)  395- 
7316). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  man  call  202  219-4720 
between  1:00  p.m.  and  4.00  p.m.  Eastern 
time,  Monday  through  Friday. 

Agency:  Employment  and  Training 
Administration. 

Title:  Reporting  of  Claims  Activities 
for  Unemployment  Compensation  for 
Federal  Employees-Excepted  (UCFE). 

OMB  Number:  1205-Onew. 

Frequency:  Weekly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  1 
hour. 

Toted  Burden  Hours:  265. 

Description:  H.R.  1643  was  signed  by 
President  Clinton  on  January  6, 1996. 
H.R.  1643,  Section  312  states  that  ".  .  . 
any  Federal  employee  who  is  excepted 
from  furlough  and  is  not  being  paid  due 
to  a  lapse  in  appropriations  shall  be 
deemed  to  be  totally  separated  from 
Federal  service  and  eligible  for 
unemployment  compensation  benefits 
.  .  .  with  no  waiting  period  for  such 
ehgibility  to  accrue." 


Therefore,  Department  of  Labor  is 
seeking  emergency  clearance  to  obtain 
data  to  determine  the  extent  to  which 
this  new  legislative  provisions  is  used 
and  what  impact  it  may  have  on  the 
Unemployment  Compensation  for 
Federal  Employees  (UCFE)  program. 
Theresa  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  96-1248  Filed  1-24-95;  8:45  am] 
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Employment  and  Training 

Administration 

Job  Corps:  Final  Finding  c'  N. 
Significant  Impact  (FONSI)  n;  r  ♦he  '••Ip-^ 
Jobs  Corps  Center  on  the  Lonng  it  g 
in  Caribou.  ME 

agency:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice  of  Final  Finding  of  No 
Significant  Impact  (FONSl)  for  the  new 
Job  Corps  Center  on  the  Loring  AFB. 

SUMMARY:  Pursuant  to  the  Council  on 
Er.vironmentai  Quality  Regulations     ■ 
(CEQ)  (40  CFR  part  1500-08) 
implementing  procedural  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA).  the  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  gives  fined  notice  of  the 
proposed  construction  of  the  new 
Loring  AFB  Job  Corps  Center  and  that 
this  construction  will  not  have  a 
significant  adverse  impact  on  the 
environment.  In  accordance  with  29 
CFR  11.11(d)(1)  (DOL's  NEPA 
Comphance  Procedures)  and  40  CFR 
1501.4(e)(2)  (CEQ  Requirement  Making 
FONSIs  Available  for  Public  Review), 
the  preliminary  FONSI  for  the  new  Job 
Corps  Center  on  the  Loring  AFB  was 
published  in  the  November  16,  1995 
Federal  Register  (60  FR  57596).  No 
comments  were  received  regarding  the 
preliminary  FONSI  for  the  new  Job 
Corps  Center  on  the  Loring  AFB.  ETA 
has  reviewed  the  conclusion  of  the 
environmental  assessment  (EA).  This 
notice  serves  as  the  Final  Finding  of  No 
Significant  Impact  for  the  new  Job  Corps 
Center  on  the  Loring  AFB.  The 
preliminary  FONSI  and  the  EA  are 
adopted  in  final  with  no  change. 
EFFECTIVE  DATE:  January  25.  1996. 
ADDRESSES:  Copies  of  the  EAs  and 
additional  information  regarding  the 
above-mentioned  new  Job  Corps  Center 
are  available  to  interested  parties  by 
writing  to  the  Director,  Office  of  Job 
Corps.  Employment  and  Training 
Administration.  Department  of  Labor, 
200  Constitution  Ave.,  NW.,  Room 
N4510,  Washington.  DC  20210. 
FOR  FURTHER  INFORM  A  "^lON  CONTACT: 


Paul  Milam,  Department  of  Labor ,^ Office 
of  Job  Corps,  200  Constitution  Ave., 
NW.,  Washington.  DC,  (202)  219-5556 
(This  is  not  a  toll-free  call). 

Dated  at  Washington.  DC,  this  22  day  of 
January.  1996. 

Mary  Silva, 

Acting  Director  of  Job  Corps. 

[FR  Doc.  96-1233  Filed  1-24-96;  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

[OMB  No.  1218-0203] 

^'ODosed  Information  Collection 
"equest  Submitted  for  Public 
Comment  and  Recommendations; 
Perm  it- Required  Confined  Spaces 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  pubUc 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  approval  for  the  paperwork 
requirements  of  29  CFR  1910.146, 
Permit-Required  Confined  Spaces. 
DATES:  Written  conmients  must  be 
submitted  on  or  before  March  25,  1996. 
Written  comments  should: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office.  Docket 
No.  iai-96-1,  U.S.  Department  of 
Labor.  Room  N-2625.  200  Constitution 
Avenue.  NW,  Washington,  DC.  20210. 
telephone:  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  C.  Cyr.  Office  of  Information  and 
Consumer  Affairs.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210,  telephone: 
(202)  219-8148.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  p>ersons  who 
request  copies  by  telephoning  Vivian 
Allen  at  (202)  219-6076.  For  electronic 
copies,  contact  the  Labor  News  Bulletin 
Board  (202)  219-4784;  or  OSHA's 
WebPage  on  Internet  at  http:// 
www  osha.gov/. 

SCI  P  ^ .  £  M  £  NTAR Y  INFORMATKM: 
I.  Background 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  currently  has 
approval  from  the  Office  of  Management 
and  Budget  (OMB)  for  certain 
information  collection  requirements 
contained  in  29  CFR  1910.146.  That 
approval  will  expire  on  September  30. 
1997.  unless  OSHA  applies  for  an 
extension  of  the  OMB  approval.  This 
notice  initiates  the  process  for  OSHA  to 
request  an  extension  of  the  current  OMB 
approval. 

As  part  of  OMB  s  and  OSHA's 
continuing  paperwork  reduction  effort. 
OSHA  seeks  to  reduce  the  paperwork 
burden  hours  in  29  CFR  1910.146  based 
upon  input  from  parties  interested  in 
the  regulatory  scope  of  that  regulation. 
The  purpose  of  this  notice  is  to  soUcit 
pubhc  comment  on  OSHA's  existing 
paperwork  burden  estimates  from  those 
interested  parties  and  to  seek  pubUc 
response  to  several  questions  related  to 
the  development  of  OSHA's  estimation. 
Interested  parties  are  requested  to 
review  OSHA's  existing  estimates, 
which  are  based  upon  information 
available  during  rulemaking,  and  to 
comment  on  their  accuracy  or 
appropriateness  in  today's  workplace 
situation.  OSHA  bases  its  existing 
estimates  upon  information  made 


available  to  the  Agency  during  the 
initial  rulemaking  effort  for  29  CFR 
1910.146  (January  14.  1993;  58  FR  4462) 
and  believes  that  this  data  may  be 
outdated. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  29  CFR 
1910.146,  Permit-Required  Confined 
Spaces. 

Type  of  Review:  Extension  of 
ciurently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor. 

Title:  Permit-Required  Confined 
Spaces  (29  CFR  1910.146). 

OMB  Number:  1218-0203. 

Agency  Number:  Docket  No.  ICR-96- 
1. 

Frequency:  When  needed  to  safely 
enter  a  permit-required  confined  space. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government,  and  State, 
Local  or  Tribal  govenoraents. 

Number  of  Respondents:  238,853. 

Estimated  Time  Per  Respondent:  10.6 
hours. 

Total  Estimated  Cost:  $38,163,639. 

Total  Burden  Hours:  2,173.088. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  January  19.  1996. 

Thomas  H.  Seymour, 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 

[FR  Doc.  96-1234  Filed  1-24-96;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Information  Conference 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Mating. 

SUIMMARY:  "The  objectives  of  the 
conference  are  to  give  the  licensees  and 
the  public  insights  into  our  approach  to 
safety  regulations  and  to  provide  a 
forum  for  feedback  from  those  in 
attendance  on  their  concerns  about  our 
overall  approach,  as  well  as  feedback  on 
differences  that  may  exist  on  technical 
issues.  NRC  staff  will  provide 
information  regarding  on-going 
programs  and  potential  new  initiatives 
as  a  basis  for  discussion. 


Discussions  will  proceed  fi^m  general 
(i.e.,  the  plenary  sessions)  to  specific 
issues  (i.e.,  the  breakout  sessions),  with 
emphasis  on  plant  operations  and  the 
NRC  view  of  these  operations  based  on 
experience  in  carrying  out  its  regulatory 
mission.  Three  plenary  sessions  are 
planned,  two  of  which  will  be  followed 
by  breakout  sessions  that  will  include 
presentations  by  the  NRC  staff  and 
industry  representatives. 

DATES:  Conference  will  be  held  April  9- 
10,  1996. 

ADDRESSES:  The  conference  will  be  held 
at  the  Capital  Hilton  Hotel,  16th  and  K 
Street,  N.W..  Washington  DC  20036 
Telephone:  (202)  393-1000  Fax  (202) 
639-5742  (Refer  to  NRC  Group) 
FOR  REGISTRATION  INFORMATION  CONTACT: 
ES  Inc..  by  facsimile  on  (202)  835-0118 
or  by  phone  on  (202)  835-1585.  after 
February  1,  1996. 

PARTICIPATION:  This  conference  is  open 
to  the  general  public;  however,  advance 
registration  is  required  by  March  18, 
1996.  The  following  is  the  preliminary 
program  for  the  conference: 

Tuesday,  April  9,  1996 — (8:30 a.m.-S.lS 
p.m.) 

1.  Welcome  and  Introductory  Remarks — 

William  T.  Russell,  Director  Office  of 
Nuclear  Reactor  Regulation 

2.  Morning  Speaker:  NRC  Chairman  Shirley 

A.  Jackson 

3.  Morning  Plenary  Session:  Regulatory 

Trends 

4.  Breakout  Sessions: 

1.  Probabilistic  Safety  Assessment 
Implementation  Plan 

2.  Dry  Cask  Storage 

3.  Improved  Technical  Specification 
Conversion 

4.  Operator  Licensing  Examination 
changes 

5.  Luncheon  Speaker:  James  M.  Taylor.  NRC 

Executive  Director  for  Operations 

6.  Afternoon  Plenary  Session:  Regional 

Administrator  Panel  Issues: 

1.  Inspection  Program  Performance-based 
Changes 

2.  Enforcement  Policy:  Experience  to  Date 

3.  Plant  Performance  Review  Process 

4.  Self  Assessment 

7.  Breakout  Sessions: 

1.  Integrated  Performance  Assessment 
Pro-am — Activities  and  Results 

2.  Electronic  Information  Exchange 

3.  Core  Performance  and  Reactor  Fuel 
Issues 

4.  Revised  Decommissioning  Rule  and 
Implementation 

Wednesday,  April  10,  1996— (8:30  a.m.~4:45 
p.m.) 

1 .  Breakout  Sessions: 

1.  NRC/Licensee  Interface  and 
Communications,  REGION  I 

2.  NRC/Licensee  Interface  and 
Communications,  REGION  II 

3.  NRC/Licensee  Interface  and 
Communications,  REGION  IH 
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4.  NRC/Licensee  Interface  and 
Communications,  REGION  fV 

2.  Breakout  Sessions: 

1.  Competition.  Utility  Restrucmring. 
Mergers,  and  NRC  Licensing  Activities 

2.  Steam  Generator  Issues 

3.  Fire  Protection  Issues 

4.  Maintenance  Rule  Implementation 

3.  Luncheon  Speaker:  To  Be  Determined 

4.  Breakout  Sessions: 

1.  Reactor  Vessel  and  Internals  Issues 

2.  License  Renewal  Update 

3.  Shutdown  Rule 

4.  Spent  Fuel  Pool  Issues 

5.  Closing  Plenary  Session:  NRR  Executive 

Team  and  Regional  Administrators 
Note:  There  will  be  a  question  and  answer 
period  after  each  session  each  day. 

Next  year's  conference  is  scheduled  for 
April  1-2. 1997,  at  the  Capital  Hilton  Hotel, 
Washington,  DC. 

Dated  in  Rockville,  Maryland  this  18th  day 
of  Jan.  1996. 

For  the  Nuclear  Regulatory  Commission. 

Marylee  M.  Slosson, 

Chief,  Planning,  Program,  and  Management 

Support  Branch,  Division  of  Inspection  and 

Support  Programs,  Office  of  Nuclear  Reactor 

Regulation. 

|FR  Doc.  96-1150  Filed  1-24-96;  8:45  am] 
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Pocket  Nos.  50-255,  50-266  50-301  50- 
313,  50-368,  72-5,  72-7,  "-1  3   and  ^2 
1007] 

Consumers  Power  Comoany, 
Wisconsin  Electric  Power  Company, 
and  Entergy  Operations,  Inc. 
Palisaaes  Plant,  Point  Beach  Nuclear 
Plant.  Units  1  and  2;  and  Arkansas 
Nuclear  One.  Units  1  and  2.  Receipt  of 
Petitior^  tor  Director  s  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  a 
Petition  dated  November  17.  1995. 
Fawn  Shillinglaw  requests  that  the 
Nuclear  Regulatory  Commission  (NRC) 
prohibit  the  loading  of  VSC-24  casks  at 
any  nuclear  site  until  a  particular  cask 
at  the  Palisades  Plant,  in  which 
indications  have  been  detected  in  a 
weld,  is  unloaded  and  the  unloading 
procedure  evaluated. 

As  the  basis  for  this  request,  the 
Petitioner  notes  that  the  NRC  has 
determined  that  the  unloading 
procedures  developed  by  licensees  have 
tended  to  be  simplistic  in  that  they  fail 
to  accoimt  for  certain  contingencies  and 
assumptions  and  that  these  types  of 
deficiencies  are  discovered  through 
experience  with  the  casks.  She  therefore 
asks  that  no  additional  casks  be  loaded 
until  the  defective  cask  at  the  PaUsades 
Plant  is  unloaded.  She  also  states  that 
certain  procedures  concerning  the  casks 
require  detailed  NRC  review  and  asks 
that  they  not  be  left  to  the  licensees  to 
perform  without  NRC  oversight. 


The  Petition  is  being  treated  pursuant 
to  Section  2.206  of  Title  10  of  the  Code 
of  Federal  Regulations.  The  Petition  has 
been  referred  to  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  As  provided  by  Section  2.206, 
appropriate  action  will  be  taken  on  this 
Petition  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  rooms  for  Palisades  Plant: 
Van  Wylen  Library,  Hope  College, 
Holland.  Michigan;  Point  Beach  Nuclear 
Plant:  Joseph  Mann  Library.  1516  16th 
Street.  Two  Rivers.  Wisconsin;  and 
Arkansas  Nuclear  One:  Tomlinson 
Library.  Arkansas  Tech  University, 
Russellville,  Arkansas. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  96-1151  Filed  1-24-96;  8:45  am] 
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Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulaton,-  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.152, 
"Criteria  for  Digital  Computers  in  Safety 
Systems  of  Nuclear  Power  Plants," 
describes  a  method  acceptable  to  the 
NRC  staff  for  complying  vdth  the 
Commission's  regulations  for  promoting 
high  functional  reliability  and  design 
quality  for  the  use  of  digital  computers 
in  safety  systems  of  nuclear  power 
plants.  This  guide  endorses  the  Institute 
of  Electrical  and  Electronics  Engineers 
Standard  Std  7-4.3.2-1993,  "Standard 
Critena  for  Digital  Computers  in  Safety 
Systems  of  Nuclear  Power  Generating 
Stations." 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Regulatory  guides  are  available  for 
inspection  at  the  Commission's  PubUc 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  the  Office  of 
Administration,  Attention:  Distribution 
and  Services  Section.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  or  by  fax  at  (301)415- 
2260.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  11  day 
of  December  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Morrison, 
Director,  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  96-1152  Filed  1-24-96;  8:45  am] 
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POSTAL  RATE  COMMISSION 

[Order  No.  1098;  Docket  No.  A9e-«] 

Issued:  January  19,  1996. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  "Trey"  LeBlanc  m,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr. 

In  tt-r  M,3nefr  of:  Morrison,  Iowa  50657 
(Dor^'~a    .roiey  p^  a!.,  Petitioners); 
Noti  e  a'-c  Qrae'  Accepting  Appeal 
arte  EstijDiishing  Procedural  Schedule 
Under  3S  U.S.C.  404(b)(5) 

Docket  Number:  A96-9 
Name  of  Affected  Post  Office: 

Morrison,  Iowa  50657 
Name(s)  of  Petitioneris):  Donna 

Cooley,  et  al. 

Type  of  Determination:  Consolidation 
Date  of  Filing  of  Appeal  Papers: 

January  11.  1996 
Categories  of  Issues  Apparently 

Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
§  404(b)(2)(C)]. 

2.  Effect  on  the  community  (39  U.S.C. 
§  404(b)(2)(A)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 


zz^n 


■  t*(H 


'ol.  61.  No 


'hursday,  January  25,  1996  /  Notice'^ 


The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefe  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  January  26, 
1996. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
^largaret  P.  Crenshaw, 
Secretary. 

Appendex 

January  11. 1996— Filing  of  Appeal  letter 
January  19,  1996 — Commission  Notice  and 

Order  of  Filing  of  App>eal 
February  5.  1 996 — Last  day  of  Bling  of 

petitions  to  intervene  [see  39  CF.R. 

3001.111(b)| 
February  15,  1996— Petitioners'  Participant 

Statement  or  Initial  Brief  [see  39  QF.R. 

3001.115(a)  and  (b)j 
March  6.  1996 — Postal  Service's  AnsMrering 

Brief  [see  39  C.F.R.  3001, 11 5(c)) 
March  21. 1996 — Petitioners'  Reply  Brief 

should  Petitioner  choose  to  file  one  [see  39 

CF.R.  3001.115(d)| 
March  28.  1996 — Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commission  will  schedule  oral  argument 

only  when  it  is  a  necessary  addition  to  the 

written  filings  [see  39  CF.R.  3001.116] 
May  10.  1996 — Expiration  of  the 

Commission's  120-day  decisional  schedule 

(see  39  U.S.C  404(b)(5)| 

[FR  Doc  96-1108  Filed  1-24-96:  8:45  am] 
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RAILROAD  RETIREME^f^  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 

Recof*- —  eniiations 

SuMmawt;  ui  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 


collections,  the  Railroad  Retirement 
Board  will  publish  periodic  summaries 
of  proposed  data  collections, 
COMMENTS  ARE  INVITED  ON:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  coUe^on  techniques  or 
other  forms  of  imormation  technology. 
TITLE  AND  PURPOSE  Of  INFORMATION 
COLLECTION:  Evidence  for  Application  of 
Overall  Minimum:  OMB  3220-0083 
Under  Section  3  (f)(3)  of  the  Railroad 
Retirement  Act  (RRA).  the  total  monthly 
benefits  payable  to  a  railroad  employee 
and  his  family  are  guaranteed  to  be  no 
less  than  the  amount  which  would  be 
payable  if  the  employee's  railroad 
service  had  been  covered  by  the  Social 
Security  Act.  The  Special  Guaranty  is 
prescribed  in  20  CFR  226.6,  To 
administer  the  Special  Guaranty 
Provision,  the  Railroad  Retirement 
Board  (RRB)  requires  information  about 
a  retired  employee's  spouse  and 
child(ren)  who  would  not  be  eligible  for 
benefits  under  the  RRA  but  would  be 
eligible  for  benefits  under  the  Social 
Security  Act  if  the  employee's  railroad 
service  had  been  covered  by  that  Act. 
The  RRB  obtains  the  required 
information  by  the  use  of  forms  G-319 
(Statement  Regarding  Family  and 
Earnings  for  Special  Guaranty 
Computation)  and  G-320  (Student 
Questionnaire  for  Special  Guaranty 
Computation).  One  form  is  completed 
by  each  respondent.  Reformatting  and 
editorial  revisions  are  being  proposed  to 
form  G-319.  A  title  change, 
reformatting,  editorial  revisions  and 
minor  changes  in  the  use  of  form  G-320 
are  being  proposed. 

Estimate  of  Annual  ResjMindent  Burden 

The  estimated  annual  respondent 
burden  is  as  follows: 


Form  #(s) 

Annual 

re- 
sponses 

Time 
(min) 

Burden 
(hrs) 

G-319 

Employee  com- 

pleted: 

With  assistance 

95 

26 

41 

Without  assist- 

ance   

5 

55 

5 

Spouse  com- 

pleted: 

With  assistance 

95 

30 

48 

Form  »(s) 

Annual 

re- 
sponses 

Time 
(min) 

Burden 
(hrs) 

Without  assist- 
ance   

G-320 
With  assistance  ... 
Without  assist- 
ance   

5 
86 
14 

60 
8 

12 

5 

12 

3 

Total  

300 

114 

AOOITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092,  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  96-1096  Filed  1-24-96;  8:45  am) 
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SECuR^"  £S  «ND  cxCHANGt 
COMMISSION 

[Rel.  No».  i^f2b6;  34-36737] 

Changes  and  Corrections  to  FDG  a  R 
Phase-In  List 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  is 
publishing  a  list  of  changes  and 
corrections  to  the  EDGAR  phase-in  list 
for  companies  whose  filings  are 
processed  by  the  Division  of 
Corporation  Finance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  J.  Reis,  Assistant  Director,  CF 
EDGAR  Policy,  Division  of  Corporation 
Finance  at  (202)  942-2940, 
SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  adoption  of  the 
final  rules  fully  implementing  the 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  ("EDGAR")  system,  on 
December  19,  1994  the  Commission 
published  a  list  of  companies  whose 
filings  are  processed  by  the  Division  of 
Corporation  Finance  to  place  registrants 
on  notice  as  to  when  they  would 
become  subject  to  mandated  electronic 
filing.'  The  registrants  were  divided  into 


'  See  Release  No.  33-7122  (December  19. 1994) 
(59  FR  67752).  The  timing  for  each  phase-in  group 
was  included  in  that  release  as  Appendix  A,  and 


Federal  Register  /   Vol.  61.  No.  17  /  Thursdav,  January  25,  1996  /  Notices 


1171 


ten  groups,  all  of  which  will  be  phased 
in  by  May  1996,  Rule  901  of  Regulation 
S-T  2  provides  that  registrants  may 
request  a  change  to  their  assigned 
phase-in  dates.  Such  requests  may  be 
granted  pursuant  to  delegated  authority. 
In  addition,  modifications  are  made  to 
the  list  to  reflect  name  changes, 
corporate  restructurings,  the  addition  of 
new  entities,  and  similar  factors. 
Changes  to  the  Division  of  Corporation 


Finance  phase-in  list  are  published  from 
lime  to  time  in  the  SEC  News  Digest. 
The  Commission  today  is  publishing  a 
comprehensive  list  of  all  changes  in  the 
Division  of  Corporation  Finance  phase- 
in  group  assignments  made  since  the 
phase- in  list  was  published  in  December 
1994.  This  publication  supersedes  the 
last  comprehensive  list  of  changes 
published  in  the  Federal  Register  on 
September  19.  1995  (Securities  Act 


Release  No.  7215).  This  procedure  will 
be  repeated  &t)m  time  to  time,  in  order 
to  further  notify  the  public  of  changes 
to  the  Ust.  A  change  to  a  company's 
phase-in  date  is  of  particular  importance 
to  persons  or  entities  filing  documents 
with  respect  to  that  company,  since 
generally  such  persons  must  file 
electronically  with  the  company  become 
subject  to  mandated  electronic  filing.' 


Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  No.  7122 
A  (December  19,  1994) 


Name 

CIKNo. 

Former  group 

New  group 

1ST  national  film  CORP  

853832 
853832 
718246 
888441 
910R3A 
895309 
915893 
920038 
924576 
913951 
927809 
931061 
888676 
888676 
920985 
898739 
902476 
934549 
911403 
899824 
811703 
840401 
924646 
918250 
899824 
002093 
883702 
863881 
866712 
912601 
711307 
914029 
938342 
892147 
846194 
937971 
942132 
934795 
934649 
884498 
8a3903 
925743 
943142 
926282 
909963 
932779 
823314 
823314 
887893 
912841 

CF-10  

CF-10  

CF-08  

NONE  -. 

NONE  

CF-10  .., 

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

CF-10  

NONE  

NONE  

NONE  

CF-10  

NONE  

CF-10  

CF-10 

Change  to  FIRST  NATIONAL  ENTERTAINMENT  CORP  „ 

202  DATA  SYSTEMS  INC  /PA/ „ 

CF-10. 
REMOVE 

3DOCO  > „ 

3  D  SYSTEMS  CORP  

CF-10. 
CF-10 

4FR0NT  SOFTWARE  INTERNATIONAL  INC  

REMOVE 

625  LIBERTY  AVENUE  CORP  

CF-10 

7TH  LEVEL  INC 

CF-10 

AAA  NET  REALTY  FUND  XI  LTD 

CF-10 

AAMES  CAPITAL  CORP  

CF-10 

AASCHE  TRANSPORTATION  SERVICES  INC  „ 

CF-10 

ABBEY  NATIONAL  TREASURY  SERVICES  PLC/ENG  _ 

ABEX  INC  „ 

CF-10. 
CF-10 

Change  to  MAFCO  CONSOLIDATED  GROUP  INC „ 

ABR  INFORMATION  SERVICES  INC 

CF-10. 
CF-10 

ABSOLUTE  ENTERTAINMENT  INC  

CF-10 

ABT  BUILDING  PRODUCTS  CORP  

CF-10 

ACACIA  RESEARCH  CORP  _ 

CF-08 

ACCESS  HEALTHNET  INC/DE  

CF-10 

ACME  HOLDINGS  INC  _ „ 

REMOVE. 

ACCUGRAPH  CORP « 

CF-07  

CF-06  

NONE  

NONE  

NONE  

CF-04  

CF-04  

NONE  

CF-10  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

REMOVE. 

ACCUHEALTH  INC  > 

ACCUSTAFF  INC  _ 

ACME  BOOT  CO  INC  _ „ 

CF-10. 
CF-10. 
CF-10 

ACME  HOLDINGS  INC  „ 

CF-10 

ACME  METALS  INC/DE/ ^ 

CF-04 

Change  to  ACME  METALS  INC  /DE/  

CF-04, 

ACORDIA  INC /De ; 

ACQUA  GROUP  INC - ^ 

ACRES  GAMING  INC _ „ _ 

ACR  GROUP  INC 

CF-10, 
REMOVE. 
CF-10. 
CF-07 

ACT  III  BROADCASTING  INC  /DE/ 

CF-10 

ACT  III  CINEMAS  INC  

CF-10. 

ACTION  PERFORMANCE  COMPANIES  INC  

CF-10. 

ACTIVE  ACOUISITIONS  INC „ _ „ 

ACT  MANUFACTURING  INC ....._ 

REMOVE. 
CF-10. 

ACT  NETWORKS  INC 

CF-10. 

ACTIVE  APPAREL  GROUP  INC 

CF-10. 

ADCO  TECHNOLOGIES  INC '„ 

CF-10. 

ADECO  - 

CF-10 

ADESACORP  « „ 

REMOVE. 

ADFLEX  SOLUTIONS  INC  

NONE  

CF-10  

NONE  

NONE  

NONE  _ 

CF-10  

CF-10  

NONE  

NONE  

CF-10. 

ADSONLY  GROUP  INC 

REMOVE. 

ADTRAN  INC  

CF-10. 

ADVANCED  DEPOSITION  TECHNOLOGIES  INC ., 

CF-10. 

ADVANCED  MEDIA  INC  ^ 

CF-10. 

ADVANCED  MEDICAL  DYNAMICS  INC  

CF-10. 

Change  to  ADVANCED  FINANCIAL  INC 

CF-10. 

ADVANCED  SURGICAL  INC  « ; 

CF-10. 

ADVANCED  TECHNOLOGY  MATERIALS  INC 

CF-10. 

the  phase-in  list  as  Appendix  B.  As  is  true  with  all 
rules  of  the  Commission,  persons  making  filings 
with  the  Commission  are  responsible  for  apprising 
themselves  of  their  new  obligations  associated  with 
filing  on  the  EE)GAR  system.  While  the  Commission 
attempts  to  contact  registrants  in  each  phase-in 
group  by  furnishing  a  copy  of  the  EDGAR  Filer 


Manual  and  EDGARLink  software  prior  to  phase-in. 
filers  will  not  be  relieved  of  their  electronic  filing 
obligations  in  the  absence  of  such  notification, 

M7  CFR  232.901. 

'  Rule  901(b)  provides  that  a  party  making  a  filing 
pursuant  to  Section  13  or  14  of  the  Securities 
Exchange  Act  of  1934  |15  U.S.C.  78m  or  78n. 


respectively]  with  respect  to  a  registrant  that  has 
become  subject  to  mandated  electronic  filing  is 
required  to  submit  that  filing  in  electronic  format. 
Consequently,  persons  filing  a  Schedule  13D  or 
13G,  a  proxy  statement,  or  tender  offer  material 
with  respect  to  an  electronic  filer  are  required  to 
make  such  filings  electronically. 


JMI 
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Name 


ADVANCED  VOICE  TECHNOLOGIES  INC 

ADVANTA  MORTGAGE  CONDUIT  SERVICES  INC 

ADVOCATINC  

AEGIS  CONSUMER  FUNDING  GROUP  INC 

AERO  SERVICES  INTERNATIONAL  INC  

AEROSPACE  CREDITORS  LIQUIDATING  TRUST  „„ 

AES  CHINA  GENERATING  CO  LTD  

AES  CORP  

AETRIUM  INC 

AFC  CABLE  SYSTEMS  INC 

AFFILIATED  COMPUTER  SERVICES  INC  

AFFILIATED  FOOD  STORES  INC  

AFFILIATED  NEWSPAPERS  INVESTMENTS  INC  

AFFINITY  BIOTECH  INC _ 

Change  to  IBAH  INC  

AFFINITY  GROUP  INC  

AFFYMAX  N  V 

AFG  RECEIVABLES  CORP  „_ 

AFGL  INTERNATIONAL  INC   '. 

AFP  IMAGING  CORP  

AFTERMARKET  TECHNOLOGY  CORP  „ 

AG  ASSOCIATES  INC  „ 

AG-CHEM  EQUIPMENT  CO  INC 

AGES  HEALTH  SERVICES  INC  „ 

AG  HOLDINGS  INC  /WA/ _. 

AGREE  REALTY  CORP 

AGRI-NUTRITION  GROUP  LTD  

AGRIPOST  INC  „ 

AID  AUTO  STORES  INC  /DEJ  _ 

AILEEN  INC  

AIM  GROUP  INC  „ 

AIM  TECHNOLOGY  INC  ....". 

AIRPORT  SYSTEMS  INTERNATIONAL  INC  „..„ 

AIR  TRANSPORTATION  HOLDING  COMPANY  INC  

AK  STEEL  CORP  

AK  STEEL  HOLDING  CORP 

ALABAMA  NATIONAL  BANCORPORATION 

ALAFIRST  BANCSHARES  INC  _ 

Change  to  BNF  BANCORP  INC  

ALAMO  GROUP  INC  „. 

ALASKA  NORTHWEST  PROPERTIES  INC 

ALBEMARLE  CORP  " 

ALBION  BANC  CORP  .-. 

ALCO  HEALTH  DISTRIBUTION  CORP  /DE/ ZZ 

Change  to  AMERISOURCE  DISTRIBUTION  CORP  .... 

ALDEN  JOHN  FINANCIAL  CORP 

ALDILA  INC   „ 

ALERT  CENTRE  INC „ 

ALIAS  RESEARCH  INC  „ 

ALL  AMERICAN  BOTTLING  CORP  

ALL  AMERICAN  TELEVISION  INC  

Change  to  ALL  AMERICAN  COMMUNICATIONS  INC 
ALLECO  INC ; 

Change  to  ALLECO  INC  „„ 

ALLEGHENY  GENERATING  CO  

ALLEN  ETHAN  INC  

ALLERGAN  LIGAND  RETINOID  THERAPEUricS  INC  " 
ALLIANCE  FARMS  COOPERATIVE  ASSOCIATION  . 

ALLIANCE  NORTHWEST  INDUSTRIES  INC  

ALLIANCE  SEMICONDUCTOR  CORP/DE/  „ 

ALLIED  DIGITAL  TECHNOLOGIES  CORP  .  ... 

ALLIED  HOLDINGS  INC  

ALLIED  LIFE  FINANCIAL  CORP  

ALLISON  ENGINE  CO  INC  „ 

ALLMINE  INC  

ALL  PRO  PRODUCTS  INC 

ALL  QUOTES  INC  

ALLSTAR  INNS  INC  ..""Z'""" 

Change  to  ALLSTAR  INNS  INC  /DE/ "Z. 

ALLSTATE  CORP  

ALL  STATE  PROPERTIES  LP  


CIKNo. 


932694 

901833 

919956 

932278 

350200 

908258 

916792 

874761 

908598 

913360 

002135 

887026 

918943 

884252 

884252 

910560 

875133 

927655 

914435 

319126 

933405 

942124 

935503 

908516 

917300 

917251 

922814 

313997 

937599 

002904 

928032 

928428 

914398 

353184 

918192 

918160 

926966 

870382 

870382 

897077 

313809 

915913 

899654 

855042 

855042 

822079 

902272 

915867 

863928 

825811 

783265 

783265 

036565 

003656 

774459 

003711 

934592 

927536 

745452 

913293 

933151 

909950 

912154 

916254 

932008 

906600 

837472 

893564 

810992 

899051 

745543 


Former  group 


NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
NONE 
NONE 
CF-09 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-06 
NONE 
CF-10 
NONE 
CF-10 
NONE 

CF-07 

CF-10 

NONE   , 

NONE   . 

CF-10  . 

CF-10  . 

NONE  . 

CF-07  . 

NONE   . 

NONE   . 

CF-10  . 

CF-10  . 

NONE   . 

NONE   . 

NONE   . 

CF-10  . 

NONE   . 

CF-06  . 

CF-06  . 

CF-10  . 

CF-10  . 

CF-08  . 

NONE  . 

NONE   . 

NONE   . 

CF-08  . 

NONE  . 

NONE  . 

NONE  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

CF-09  .. 

CF-04  .. 

CF-04  .. 

NONE  .. 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-04. 

CF-04. 

CF-10. 
CF-10. 
CF-10. 

REMOVE. 

CF-10. 

CF-06. 

CF-06. 

CF-10. 

CF-10. 

CF-06. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 


CF-07  I  CF-10. 
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Name 

CIKNo. 

Former  group 

New  group 

ALLTEL  GEORGIA  COMMUNICATIONS  CORP ^ 

ALLTRISTA  CORP 

922328 
895655 
917246 
894503 
880800 
841168 
906780 
796313 
920521 
912600 
928465 
1002910 
068336 
879759 
869261 
925927 
913957 
931683 
799208 
90R338 
315136 
932140 
924641 
819913 
819913 
874388 
874388 
919742 
922408 
919012 
920426 
921029 
887617 
925779 
932468 
912873 
704415 
704415 
922812 
868677 
868678 
882322 
933724 
799119 
066052 
913665 
914023 
863957 
906520 
943061 
883780 
883780 
916065 
933537 
868512 
927237 
943581 
913773 
711512 
917540 
a'>3083 
912090 
912957 
916824 
924383 
913271 
912083 
837037 
887622 
908139 
874735 

CF-10  

NONE  

REMOVE. 
CF-10 

ALOE  VERA  NATUREL  INC  /MN/  

NONE  

CF-10. 

ALPACA  INC 

ALPHA  BETA  CO  ; 

ALPHA  BETA  TECHNOLOGY  INC  „ „ 

ALPHA  HOSPITALITY  CORP  

ALTAI  INC „ 

ALTERNATIVE  RESOURCES  CORP  _ 

ALUMAXINC  _ 

AMCON  DISTRIBUTING  CO „ 

AMERENCORP 

AMERIBANC  INVESTORS  GROUP     

NONE  „.. 

NONE  „. 

NONE  

NONE  

CF-10  

NONE  

NONE  

NONE  

NONE  ..„ 

CF-06  

CF-10  

CF-10  

CF-10  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10. 

CF-04. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-09 

AMERICA  =  PS'  MORTGAGE  SERViCiNG  CO  LP  II „ 

AMERICA  FiRS-  MORTGAGE  SERViCiNG  COMPANY  LP  1  

AMERICAN  APAP^MEN^  COMMuN  TIES   NO        _ „ _ 

AMERICAN  ASS E'  ADv  SEPS  TRUST    NO 

AMERICAN  BINGC  &  GAMING  CORP    „ _ 

A  M P  P . c A N  B L 1 L D ; NG S  GC   D E; _ 

A Mt  =•  CAN  : INEMASTORES    NIC  „ 

AMER  CAN  CuASSir  vOyaGES  CO               

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

AVER  CAN  COMMuNiCATiONS  SERVICES  INC 

A  ME  »' CAN  CORPORATE  ACCRUALS  INC  

NONE  

CF-10  

CF-08  

CF-08  

CF-10  

CF-10  

CF-10. 
REMOVE 

AMEP-:  AN  TREDi^  OPTiCAl  iNC    DE    

CF~08 

C^-:a.^>ge  ;o  -A^^MARK  hinANCIAL  SERVICES  INC  _ 

AMER  CAN  CEN'A^  ^ASER  'NC     .; 

C'-.a.nge  !c  AMERICAN  DENTAL  TECHNOLOGIES  INC   „ 

CF-08. 
CF-10. 
CF-10. 

iME^  CAN  C  .ERS  s^  ED  GROUP  INC „ 

NONE  

NONE  

NONE  

NONE  

CF-10  

CF-10  

NONE  

CF-10  

CF-10. 
CF-10 

.1 M  -  -  C  A  N  E  A  G  ^  P  ,"  w  "^  '^  ■n-  P  R  S  <  NC                   .              _    ^    

AME=  CAN  E.-ECRONIC  COMPONENTS  iNC   ^ 

AMERICAN  E>;PRESS  MASTER  trl^S^  SERIES  '99^-1   „ „ 

AMERICAN  Express  RECEIVABLES  FINANCING  CORP  „ 

AMERICAN  =AM  .-  RESTAURANTS  INC  „ 

AMERICAN  FiiJ^  GROUP  INC  iFu  

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

AMERICAN  FUEL  CORP „. „ 

CF-10  

REMOVE. 

AMERICAN  HEALTHCARE  INC/DE  _ „ 

Change  to  AMERICAN  HEALTHCORP  INC _.. 

AMERICAN  HOMESTAR  CORP  _ „ 

AMERICAN  INCOME  FUND  l-A 

NONE  

NONE  

NONE  

CF-10  

CF-10. 
CF-10. 
CF-10. 
REMOVE. 

AMERICAN  INCOME  FUND  ^B 

CF-10  

CF-10  

CF-10  

REMOVE. 

AMERICAN  INCOME  HOLDING  INC 

REMOVE. 

AMERICAN  INTERNATIONAL  CONSTRUCTION  INC .„..„ 

REMOVE. 

AMERICAN  INTERNATIONAL  PETROLEUM  CORP  

CF-06  

CF-06  

NONE  

CF-10  

CF-07. 

AMERICAN  MIDLAND  CORP  

CF-09. 

AMERICAN  MOBILE  SATELLITE  CORP „ 

CF-10. 

AMERICAN  MORTGAGE  INVESTORS  TRUST  II „ 

REMOVE. 

AMERICAN  MORTGAGE  SECURITIES  INC : 

CF-10  

REMOVE. 

AMERICAN  OILFIELD  DIVERS  INC  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

NONE  

NONE  

NONE  

CF-10  

CF-06  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-09  

NONE  

NONE  

CF-10  

CF-10. 

AMERICAN  ONCOLOGY  RESOURCES  INC  /DE/ 

CF-10. 

AMERICAN  ONLINE  INC  

CF-10. 

Change  to  AMERICAN  ONLINE  INC  ; 

CF-10. 

AMERICAN  PAGING  INC 

CF-10. 

AMERICAN  PREMIER  GROUP  INC  .". 

CF-04. 

AMERICAN  PUBLISHING  CO     

CF-10. 

AMERICAN  QUALITY  MANUFACTURING  CORP  

CF-10. 

AMERICAN  RADIO  SYSTEMS  CORP 

CF-10. 

AMERICAN  RECREATION  CO  HOLDINGS  INC  „ 

REMVOE. 

AMERICAN  REPUBLIC  REALTY  FUND  1   „ 

CF-08. 

AMERICAN  RESTAURANT  GROUP  HOLDINGS  INC  ....„ _ 

AMERICAN  RESTAURANT  GROUP  INC 

CF-10. 
CF-10. 

AMERICAN  SENSORS  INC  

CF-10. 

AMERICAN  SOUTHWEST  FINANCIAL  SECURITIES  CORP ...._ 

AMERICAN  TAX  EXEMPT  BOND  TRUST  

CF-10. 
CF-10. 

AMERICAN  TECHNOLOGY  CORP  /DE/ 

AMERICAN  TELECASTING  INC/DE/ „ .*.. 

CF-10. 
CF-10. 

AMERICAN  TOYS  INC  ; - „ 

AMERICAN  VIDEO  CLEARING  HOUSE  INC  

CF-10. 
REMOVE. 

AMERICAN  WHITE  CROSS  INC        - 

CF-10. 

AMERIGO  LIFE  INC  ~ - 

AMERIFED  FINANCIAL  CORP 

CF-10. 
REMOVE. 
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Name 


AMERIGAS  INC  

AMERIGAS  PARTNERS  LP 

'.':      30N  INC  

.'         INK  CORP  „ 

V-      STAR  CASINOS  INC   ...- 

-/c  .TECH  CAPITAL  FUNDING  CORP 

-  ^^FAC  JMB  FINANCE  INC  

Ml  TV  BANCSHARES  INC  /DE 

MNEX  INC  „.. . 

MPACE  CORP  

-MRECORP  REALTY  FUND  II  

-MRECORP  REALTY  FUND  III  ..._ 

M  TECHNOLOGY  INC  IDE 

^MTRAN  INC 

AMTRUST  CAPITAL  CORP  

MWAY  JAPAN  LTD  „„ 

AMWEST  ENVIRONMENTAL  GROUP  INC  

ANADIGICS  INC  ^ 

ANALYTICAL  NURSING  MANAGEMENT  CORP  

ANCHOR  BANCORP  INC  

ANCHOR  GAMING  

ANCOR  COMMUNICATIONS  »NC  /MN/  

ANDEAN  DEVELOPMENT  CORP  

ANDOVER  BANCORP  INC 

ANDYNE  COMPUTING  LTD  ....U : 

ANESTA  CORP  /DE/  : 

ANGELES  HOUSING  CONCEPTS  INC 

ANICOMINC  ^ 

ANIKA  RESEARCH  INC /_ 

ANNTAYLOR  INC i _. 

ANTEC  CORP  ; J.„ 

ANTHEM  ELECTRONICS  INC  /DEJ ", 

APARTMENT  INVESTMENT  &  MANAGEMENT  CO 

A  PLUS  COMMUNICATIONS  INC  /TNX 

APOGEE  INC  

APPAREL  RETAILERS  INC  „ „.. 

APPAREL  VENTURES  INC  

APPLE  SOUTH  INC  „ 

APPLIED  CELLULAR  TECHNOLOGY  INC  

APPLIED  DIGITAL  ACCESS  INC  

APPLIED  INNOVATION  INC  

APPLIED  SCIENCE  4  TECHNOLOGY  INC  

APPLIED  VOICE  TECHNOLOGY  INC  /WA/ 

APPLIX  INC  /MA/ „ 

APPS  DENTAL  INC  _ 

APOLLO  GROUP  INC  

APROGENEX  INC  .„ 

APTARGROUP  INC 

AQUA  CARE  SYSTEMS  INC  /DE/ ~  . 

AQUAGENIX  INC/DE  

AQUAJET  CORP  

AQUILA  GAS  PIPELINE  CORP  

ARBOR  NATIONAL  HOLDINGS  INC  '. 

ARCH  COMMUNICATIONS  GROUP  INC 

ARCH  LEASING  CORP 

ARCH  LEASING  CORP  TRUST  

ARCH  PETROLEUM  INC  

CHANGE  TO  ARCH  PETROLEUM  INC /NEW/  ., 

ARCSYS  INC  

AROEN  INDUSTRIAL  PRODUCTS  INC 

ARDEN  INTERNATIONAL  KITCHENS  INC  

ARDOUR  CORP  

ARDUS  CORP  

ARETHUSA  OFF  SHORE  LIMITED 

ARGOSY  GAMING  CO  

ARGUS  PHARMACEUTICALS  INC  /DE/  """ 

Change  to  ARONEX  PHARMACEUTICALS  INC 

ARIEL  CORP  

ARI  HOLDINGS  INC „ 

ARIL  GROUP  INC  

ARIZONA  CHARLIES  INC 


CIKNo. 


894018 

932628 

903129 

924774 

912145 

858662 

842701 

879984 

793526 

935678 

745061 

776813 

880113 

898904 

934541 

922624 

941813 

940332 

896262 

869623 

914923 

920636 

943184 

810589 

930708 

915916 

870561 

935802 

898437 

850090 

908610 

727120 

922864 

908526 

915859 

006885 

925866 

849101 

924642 

919048 

798399 

912842 

931784 

932112 

941553 

929887 

907285 

896622 

910566 

923604 

936807 

911535 

888553 

880888 

925555 

925556 

722144 

320678 

943892 

916835 

353575 

917860 

941220 

867941 

895385 

854691 

854691 

911167 

792126 

765883 

919565 


Fofmer  group 


CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-09 

CF-09 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

CF-10 

NONE  . 

NONE  . 

NONE  . 

CF-07  . 

NONE  . 

NONE   . 

CF-10  . 

NONE   . 

NONE   . 

CF-10  . 

NONE  . 

CF-05  . 

NONE   . 

NONE   . 

NONE  . 

CF-10  . 

NONE  . 

NONE   . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-06  .. 

CF-06  .. 

NONE  .. 

NONE  .. 

CF-07  _ 

CF-10  .. 

CF-10  .. 

CF-10  .. 

NONE  .., 
CF-10  ... 
CF-10  ... 

NONE  ... 
CF-06  ... 
CF-08  ... 
NONE  ... 


New  group 


REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-04. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-06. 

CF-06. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

REMOVE. 

CF-10. 


JMI 
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Name 


ARIZONA  LAND  INCOME  CORP  , 

ARKANSAS  BEST  CORP  /DE/  

ARM  FINANCIAL  GROUP  INC   

ARRIS  PHARMACEUTICAL  CORP/DE/  , 

ART  CARDS  INC  

ASANTE  TECHNOLOGIES  INC 

ASB  FINANCIAL  CORP  

ASCEND  COMMUNICATIONS  INC  .'. 

ASECOCORP  

-ASPEN  TECHNOLOGY  INC  /MA/ 

ASSISTED  LIVING  CONCEPTS  INC  

ASSOCIATED  BUSINESS  &  COMMERCE  INSURANCE  CORP 

ASSOCIATED  COMMUNICATIONS  CORP 

ASSOCIATED  ESTATES  REALTY  CORP 

ASSOCIATED  GROUP  INC  

ASTRO  SCIENCES  CORP 

ASTRUM  INTERNATIONAL  CORP  

ASV  INC  /MN/  

ATC  CAPITAL  GROUP  LTD  „ 

ATCHISON  CASTING  CORP  

ATEL  CASH  DISTRIBUTION  FUND  VI  LP  

ATHENA  ACQUISITIONS  INC  

ATLANTIC  BEVERAGE  CO  INC  

ATLANTIC  COAST  AIRLINES  INC  

ATLANTIC  PROPERTIES  LTD  

ATLANTIS  PLASTICS  INC/FL 

ATLAS  AIR  INC  

ATLAS  ENERGY  FOR  THE  NINETIES  PUBLIC  NO  3  LTD  

ATLAS  EQUITY  INC  

Change  to  VU  DATA  CORP 

AUSPEX  SYSTEMS  INC  ..... 

AUSTINS  STEAKS  &  SALOON  INC  

AUTO  BOND  RECEIVABLES  CORP  ..- 

AUTOCLAVE  ENGINEERS  INC  

AUTOIMMUNE  INC  

AUTOMATED  COMPLIANCE  &  TRAINING  INC  

AUTOMOBILE  CREDIT  FINANCE  INC 

AUTOMOBILE  CREDIT  FINANCE  1992-11  

AUTOMOBILE  CREDIT  FINANCE  III  

AUTOMOBILE  CREDIT  FINANCE  IV   

AUTOMOBILE  CREDIT  FINANCE  V  

AUTOMOBILE  CREDIT  FINANCE  VI   

AUTOMOTIVE  INDUSTRIES  HOLDING  INC  

AUTO  ONE  SECURITIZATION  CORP  

AVALON  PROPERTIES  INC  

AVERT  INC  

AVITAR  INC  /DE 

AVONDALE  FINANCIAL  CORP  

AW  COMPUTER  SYSTEMS  INC 

AXIS  CAPITAL  CORP  

AYP  CAPITAL  INC 

BABBAGES  INC  

BABY  SUPERSTORE  INC  

BACK  YARD  BURGERS  INC  - 

BALDWIN  BUILDERS 

BALLARD  MEDICAL  PRODUCTS  

BALLY  MANUFACTURING  CORP 

Change  to  BALLY  ENTERTAINMENT  CORP  

BALLYS  CASINO  HOLDINGS  INC  

BALLYS  GRAND  INC  /DE/ 

BALLYS  HEALTH  &  TENNIS  CORP 

BALTIC  INTERNATIONAL  USA  INC 

BALTIMORE  BANCORP  

BANC  ONE  CREDIT  CARD  MASTER  TRUST  

BANC  ONE  STUDENT  LOAN  FUNDING  CORP  

BANCORP  CONNECTICUT  INC 

BANCROFT  PLAZA  INC  

BANK  BUILDING  CORP 

BANKERS  NOTE  INC  

BANK  HOLDING  CO  

BANK  JOS  A  CLOTHIERS  INC  /DE/  


KNo. 

Former  group 

New  group 

830748 

CF-06  

CF-10. 

894405 

NONE  

CF-03. 

910562 

NONE  

CF-10. 

913056 

NONE  

CF-10. 

822618 

CF-10  

REMOVE. 

913598 

NONE  

CF-10. 

915393 

NONE  

CF-10. 

921146 

NONE  

CF-10. 

896645 

NONE  

CF-10. 

929940 

NONE  

CF-10. 

929994 

NONE  

CF-10. 

928775 

NONE 

CF-10. 

230036 

CF-05  

REMOVE. 

911635 

NONE  

CF-10. 

931183 

NONE  

CF-10. 

771642 

NONE  

CF-10. 

914478 

NONE  ..; 

CF-10. 

926763 

NONE  

CF-10. 

799900 

NONE  

CF-10. 

911115 

NONE  

CF-10. 

927569 

NONE  

CF-10. 

929705 

NONE  

CF-10. 

912609 

NONE  

CF-10. 

904020 

NONE  

CF-10. 

943321 

NONE  

CF-10. 

926196 

CF-10  

REMOVE. 

941552 

NONE  

CF-10. 

927804 

NONE  

CF-10. 

878148 

CF-10  

CF-10. 

8781 48 

CF-10  

CF-10. 

860749 

NONE  

CF-10. 

930686 

NONE  

CF-10. 

901179 

CF-10  

REMOVE. 

350067 

CF-05  

CF-06. 

879106 

NONE  

CF-10. 

850218 

NONE  

CF-10. 

891317 

CF-10  

CF-08. 

877665 

CF-10  

CF-08 

894373 

CF-10  

CF-08. 

905803 

CF-10  

CF-08. 

916939 

CF-10  

CF-08. 

922053 

CF-10  

CF-08. 

885262 

CF-10  

REMOVE. 

932131 

NONE  

CF-10. 

911536 

NONE  

CF-10. 

920909 

NONE  

CF-10. 

875196 

CF-10  

REMOVE. 

908143 

NONE 

CF-10. 

319037 

CF-08  

CF-09. 

933978 

NONE  

CF-10. 

931750 

CF-10  

REMOVE. 

833443 

CF-05 '. 

REMOVE. 

927806 

NONE  

CF-10. 

901495 

NONE  

CF-10. 

911642 

CF-10  

REMOVE. 

723534 

CF-06  

CF-04. 

009435 

CF-02  

CF-02. 

009435 

CF-02  

CF-02. 

908611 

NONE  

CF-10. 

065297 

NONE  

CF-10. 

770944 

NONE  

CF-10. 

918545 

NONE  

CF-10. 

751926 

CF-03  

REMOVE. 

930459 

NONE  

CF-10. 

925954 

CF-10  

REMOVE. 

921746 

NONE  

CF-10. 

909188 

CF-10  

REMOVE. 

907250 

NONE  

CF-10. 

354611 

CF-09  

CF-10. 

907584 

NONE  

CF-10. 

920033 

CF-10  

REMOVE. 

2276 
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Name 


BANK  MARYLAND  CORP 

BANK  OF  KENTUCKY  FINANCIAL  CORP  

BANK  OF  NEW  YORK  CO  INC  /NY/  „... 

BANK  ONE  COLUMBUS  NA 

BANK  ONE  TEXAS  N  A  _ 

BANK  WEST  FINANCIAL  CORP  

BANKATLANTIC  BANCORP  INC , 

BANYAN  MORTGAGE  INVESTORS  L  P  HI  /\U  

BAOA  INC  

BARBERS  HAIRSTYLING  FOR  MEN  &  WOMEN  INC  

BAROID  CORPORATION  /DE  „ 

BARRISTER  INFORMATION  SYSTEMS  CORP  

BASQUE  COUNTRY  

BAY  APARTMENT  COMMUNITIES  INC  

BAY  AREA  HOLDINQS  INC 

BAY  AREA  WAREHOUSE  STORES  INC  

BAYFIELD  LOW  INCOME  HOUSING  LIMITED  PARTNERSHIP 

BCB  FINANCIAL  SERVICES  CORP  /PA/  „ 

BDM  INTERNATIONAL  INC  /DE  „„ „ 

BEACH  PATROL  INC  

BEACON  PROPERTIES  CORP  

BEAZER  HOMES  USA  INC  

BECKER  GAMING  INC  „ 

BEDFORD  BANCSHARES  INC  

BEI  HOLDINGS  LTD  /DE/  

Change  to  AMRESCO  INC  „ 

BELCOR  INC  „ 

BELDEN  &  BLAKE  CORP  „.. 

Change  to  BELDEN  &  BLAKE  CORP  /OH/  

BELL  ATLANTIC  FINANCIAL  SERVICES  INC  .'. 

BELLBROOK  BANCORP  INC  

BELL  MARKETS  INC   

BELL  MICROPRODUCTS  INC 

BELMONT  HOMES  INC  

BELTWAY  COMMUNITY  HOSPITAL  INC  

BENCHMARK  BIOMEDICAL  INC  „ 

BENEDEK  BROADCASTING  CORP  „ 

BENEFICIAL  CALIFORNIA  INC  /DE/  „  .. 

BENIHANA  INC   

BENIHANA  NATIONAL  CORP  

Change  to  BENIHANA  INC  

BENSON  FINANCIAL  CORP  .". 

BERG  ELECTRONICS  INC  

BERRY  &  BOYLE  DEVELOPMENT  PARTNERS  III 

RRY  PLASTICS  CORP  

BESTOP  INC  

BEST  POWER  TECHNOLOGY  INC  

BETTIS  CORP/DE/  .'. 

BEVERLY  NATIONAL  CORP „ 

BEXY  COMMUNICATIONS  INC  

BFP  HOLDINGS  CORP 

BIG  ENTERTAINMENT  INC  

BIG  FLOWER  PRESS  INC 

BIG  SKY  BANCORP  INC  „.... 

BIG  SKY  TRANSPORTATION  CO 

BIG  SMITH  BRANDS  INC  : 

BILLY  BLUES  FOOD  CORP  !J 

Change  to  WATERMARC  FOOD  MANAGEMENT  CO  

BIOCRYST  PHARMACEUTICALS  INC 

BIOUVSE  TECHNOLOGY  INC  

BIOMUNE  SYSTEMS  INC 

BIOPLASTY  INC  

BIOSEPRA  INC  ; 

BIRD  MEDICAL  TECHNOLOGIES  INC  

BJ  SERVICES  CO  

BK  I  REALTY  INC „ . 

BK  II  PROPERTIES  INC  "". 

BK  III  RESTAURANTS  INC  '.  

BLACK  HAWK  GAMING  &  DEVELOPMENT  CO  INC 

BLANCHE  E  W  HOLDINGS  INC  

BLC  FINANCIAL  SERVICES  INC  


CIKNo. 


819540 

934547 

904021 

930458 

905604 

934598 

921768 

802678 

923771 

926202 

867516 

754128 

928594 

915912 

060798 

932721 

874662 

920865 

870763 

924899 

920114 

915840 

920376 

921435 

225569 

225569 

099286 

734778 

734778 

892372 

849346 

880801 

900708 

934651 

885799 

918025 

923027 

917853 

935226 

715384 

935226 

927717 

904899 

841239 

919463 

889086 

906054 

919964 

742275 

003570 

924146 

912544 

906306 

923285 

313522 

931688 

884131 

884131 

882796 

811240 

714634 

040944 

919015 

864903 

864328 

783462 

783463 

783464 

896495 

898438 

912737 


Fomier  group 


CF-05 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-05 

NONE 

NONE 

CF-10 

CF-06 

CF-10 

NONE 

CF-08 

NONE 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-05 

CF-05 

CF-09 

CF-06 

CF-06  , 

CF-10  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

CF-10  . 

CF-10  . 

CF-06  . 

CF-06  . 
NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

CF-08  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-07  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  ., 

CF-08  .. 

CF-07  ., 

NONE  ., 

CF-10  .. 

CF-10  .. 

CF-09  .. 

CF-09  .. 

CF-09  .. 

NONE  .. 

NONE  .. 

NONE  .. 


New  group 


CF-09. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-02. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-04. 

REMOVE. 

CF-10. 

CF-07. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-05. 

CF-05. 

CF-10. 

CF-06. 

CF-06. 

REMOVE. 

REMOVE. 

CF-04. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-06. 

CF-06. 

CF-06. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

REMOVE. 

CF-08. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-03. 

CF-07. 

CF-07. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 
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Name 


BLOUNT  INTERNATIONAL  INC 

BLYTH  INDUSTRIES  INC  .„ „ 

BLUE  SKY  MLS  INC  ^ „ ^ 

BMC  BANKCORPINC  > 

BNSF  CORP 

BNY  MASTER  CREm  CARD  TmSrZ^^ 

BOARDWALK  CASINO  INC  

BOCA  RESEARCH  INC  

BOETTCHER  WESTERN  propfRTIes  "  LTD  

BOETTCHER  WESTERN  ^PPE^' ES       r3  

BOISE  CASCADE  OFFICE  PHODuCTS  CORP  

BOLLE  AMERICA  INC  /DE/  

BOLLINGER  INDUSTRIES  INC  

BOMBARDIER  RECEIVABLES  MASTER  TRUST  I 

BOONTON  ELECTRONICS  CORP 

BORDEN  CHEMICALS  &  PLASTICS  OPERATING  LIMITED  PARTNERSHIP 

BORDERS  GROUP  INC 

BORG  WARNER  AUTOMOTIVE  INC  

BOS  ENVIRONMENTAL  INC  

BOSTON  CAPITAL  TAX  CREDIT  FUND  IV  LP 

BOSTON  CHICKEN  INC  

BOSTON  FINANCIAL  APARTMENT  PROPERTIES  LTD  

BOSTON  FINANCIAL  TAX  CREDIT  FUND  VIII  LP 

BOSTON  RESTAURANT  ASSOCIATES  INC 

BOWLINE  CORP  

BOYD  BROS  TRANSPORTATION  INC  

BOYD  GAMING  CORP 

BRAE  LAND  CORP  

BRANDT  TECHNOLOGIES  INC  „ 

BRASSIE  GOLF  CORP  

BRAUVIN  NET  LEASE  V  INC  

BRENTWOOD  FINANCIAL  CORP  /OH/  

BREWER  C  HOMES  INC  „ „ 

BRIDGEPORT  MACHINES  INC  

BRIDGEVILLE  FINANCIAL  CORP  

BRISTOL  OAKS  LP 

BROADBAND  TECHNOLOGlEis  INC /DE/  ..!..!..! '. 

BROADCASTING  PARTNERS  INC  

BROADCAST  INTERNATIONAL  INC  

BROCK  CANDY  CO  

BROCK  CONTROL  SYSTEMS  INC  

BROCK  EXPLORATION  CORP 

BROCKWAY  STANDARD  HOLDINGS  CORP 

BRODERBUND  SOFTWARE  INC  /DE/  

BROOKS  AUTOMATION  INC  

BROOKTREE  CORP  

BROWNE  BOTTLING  CO  

BRUSH  CREEK  MINING  &  DEVELOPMENT  CO  INC  

BRYLANE  INC  

BRYLANEL  P 

BT  ENERGY  CORPORATION  

BTG  INC  A/A/  

BUCKEYE  CELLULOSE  CORP  

BUCKEYE  COMMUNICATIONS  INC 

BUCKHEAD  AMERICA  CORP  

BUDGET  STORAGE  ASSOCIATES  I  LP  

BUGABOO  CREEK  STEAK  HOUSE  INC  

BUILDING  MATERIALS  CORP  OF  AMERICA  

BURGER  KING  INVESTORS  MASTER  LP  

Change  to  U  S  RESTAURANTS  PROPERTIES  MASTER  LP 

BURLINGTON  MOTOR  HOLDINGS  INC  

BURLINGTON  RESOURCES  COAL  SEAM  GAS  ROYALTY  TRUST  

BUSH  BOAKE  ALLEN  INC 

BUTTERCREME  DESSERTS  INC 

CABARET  ROYALECORP  

CABLEMAXX  INC /DE  

CABLEMAXX  TEXAS  INC  

CAI  WIRELESS  SYSTEMS  INC 

CALACO 

CALA  FOODS  INC  

CALCASIEU  REAL  ESTATE  &  OIL  CO  INC , 


CIKNo. 


1001606 
921503 
939215 
702903 
934612 
872257 
915281 
895642 
703152 
716822 
938839 
932422 
912894 
912542 
013191 
933485 
940510 
908255 
917134 
913778 
894751 
922319 
911568 
926295 
034682 
920907 
906553 
940715 
896771 
916184 
913762 
892163 
912153 
931125 
916299 
930545 
904898 
908663 
832411 
784275 
897078 
014399 
943897 
812490 
933974 
764271 
825813 
715583 
932698 
912274 
716786 
932279 
899597 
822822 
909725 
790939 
919167 
927314 
785994 
785994 
912504 
906547 
919998 
889426 
873085 
928507 
912891 
914749 
880803 
838196 
352955 


Fomier  group 


NONE 
NONE 
NONE 
CF-05 
NONE 
CF-10 
NONE 
NONE 
CF-06 
CF-06 
NONE 
NONE 
NONE 
CF-10 
CF-06 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-07 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
CF-07 
CF-10 
NONE 
CF-08 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-07 
CF-10 
NONE 
CF-07 
NONE 
NONE 
CF-10 
NONE 
CF-08 
NONE 
NONE 
CF-05 
CF-05 
NONE 
NONE 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
NONE 
NONE 
NONE 
CF-08 


New  group 


CF-03. 

CF-10. 

CF-07. 

REMOVE. 

CF-04. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-05 

CF-05. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-04. 

CF-04. 

CF-10. 
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Name 


cali  realty  L  P „.„ 

CALIFORNIA  BELL  INDUSTRIES  INC  

CALIFORNIA  PETROLEUM  TRANSPORT  CORP 

CALIFORNIA  PRO  SPORTS  INC  

CALIFORNIA  PUBLIC  EMPLOYEES  RETIREMENT  SYSTEM  ...."... 

CALLON  PETROLEUM  CO  /DE/  

CALP1NE  CORP  _ 

CALTON  INC  /NJ/ _  .  "  [ 

CAMBRIDGE  SOUNDWORKS  INC  „ ...Z 

CAMBRIDGE  TECHNOLOGY  PARTNERS  MASSACHUSETTS  INC 

CAMCO  INTERNATIONAL  INC  

CAMERA  PLATFORMS  INTERNATIONAL  INC  „ 

CAMERON  ASHLEY  INC  „ 

CAMERON  FINANCIAL  CORP  fDEJ  L.     " 

CAMPBELL  STRATEGIC  ALLOCATION  FUND  LP  '..""' 

CAMPO  ELECTRONICS  APPLIANCES  &  COMPUTERS  INC 

CANADIAN  REYNOLDS  METALS  CO  LTD  

CANDYS  TORTILLA  FACTORY  INC  _. . 

CANMAX  INC  /WY/ 

CANNONDALE  CORP  IDEJ  

CANTERBURY  PARK  HOLDING  CORP  

CAPCO  AUTOMOTIVE  PRODUCTS  CORP  „ 

CAPITAL  ACQUISITION  CO  

Change  to  MSU  CORP 

CAPITAL  ONE  FINANCIAL  CORP  ..„ 

CAPITAL  ONE  MASTER  TRUST  

CAPITAL  PREFERRED  YIELD  FUND  III  L  P  

CAPITAL  RESOURCES  REAL  ESTATE  PARTNERSHIP  II  

CAPITOL  QUEEN  &  CASINO  INC 

CAPITOL  RESOURCES  INC  

CAPSTEAD  SECURITIES  CORP  II  

CAPSTEAD  SECURITIES  CORPORATION  V  .: 

Change  to  CMC  SECURITIES  CORP  IV 

CAPSTONE  CAPITAL  CORP 

CAPSURE  HOLDING  CORP "."".""Z" 

Change  to  CAPSURE  HOLDINGS  CORP  

CAPTCRAB  INC  " 

Change  to  BAYPORT  RESTAURANT  GROUP  INC  !!!!!!! 

CAPTEC  FRANCHISE  CAPITAL  PARTNERS  LP  III 

CARAUSTAR  INDUSTRIES  INC  

CARBIDE  GRAPHITE  GROUP  INC  /DE  .., 

CARBON  FIBER  PRODUCTS  INC  AJT/  

CARGO  AUTO  LOAN  MASTER  TRUST 

CARDINAL  REALTY  SERVICES  INC  

CARDIODYNAMICS  INTERNATIONAL  CORP 

CARDIVAN  CO  

CAREADVANTAGE  INC _ 

CAREER  HORIZONS  INC _ 

CAREERSTAFF  UNLIMITED  INC  ....:..„ 

CARELINE  INC  

CAREMARK  INTERNATIONAL  INC 

CARENETWORK  INC  

CARLYLE  GOLF  INC  

CARNEGIE  BANCORP 

CARNIVAL  CRUISE  LINES  INC !!!.!.!!!!!!"!!! 

Change  to  CARNIVAL  CORP  

CARROLLTON  BANCORP  

CASCADE  COMMUNICATIONS  INC „. 

CASCADE  FINANCIAL  CORP  

CASE  CORP  _ „.. 

CASE  RECEIVABLES  II  INC 

CASINO  CASH  INC  

CASINO  &  CREDIT  SERVICES  INC  

CASINO  DATA  SYSTEMS  _..„ 

CASINO  MAGIC  FINANCE  CORP 

CASINO  RESOURCE  CORP  

CASINOS  INTERNATIONAL  INC 

CASTLE  &  COOKE  HOMES  INC 

CASTLE  GROUP  INC  

C  ATS  SOFTWARE  INC   _.. 

CBL  &  ASSOCIATES  PROPERTIES  INC 


CIKNo. 


924901 

945489 

923649 

899444 

919079 

942125 

916457 

920120 

919234 

895462 

913267 

775714 

918858 

934884 

910467 

895693 

898442 

875580 

913659 

930795 

926761 

919549 

798952 

798952 

927628 

922869 

914786 

017294 

919566 

017377 

819046 

887507 

887507 

921767 

837906 

073313 

356622 

356622 

921794 

825692 

888918 

869293 

873446 

903324 

719722 

919676 

937252 

917673 

922888 

912275 

890548 

867188 

922867 

915277 

815097 

815097 

859222 

887763 

928911 

922321 

931152 

935702 

904902 

898756 

914291 

899778 

900138 

895365 

918543 

937266 

910612 


Fomner  group 


NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-07 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-09 

CF-09 

NONE 

NONE 

NONE  , 

CF-07  . 

NONE  , 

CF-08  . 

CF-10  , 

CF-10  . 

CF-10  . 

NONE  . 

CF-06  . 

CF-06  . 

CF-07  . 

CF-07  . 

NONE  . 

NONE  . 

NONE   . 

CF-10  . 

NONE  . 

NONE   . 

CF-08  . 

CF-10  . 

NONE  . 

NONE   . 

CF-10  . 

NONE   . 

NONE   ., 

CF-10  ., 

NONE   .. 

NONE  ., 

CF-02  .. 

CF-02  .. 

NONE  .. 

NONE   .. 

NONE   .. 

NONE   .. 

NONE   .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

NONE  .. 


New  group 


CF-10. 

CF-07. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

CF-06. 

CF-07 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-07. 

CF-10. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-02. 

CF-02. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 


JMI 
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Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Pubushed  in  Securities  Act  Release  No.  7122 

(December  i9,  1  994)— Continued 


Name 


CB4TINC  - 

CCF  HOLDING  CO - 

CCP  insurance  INC  

C  CUBE  microsystems  INC ; 

CD  RADIO  INC  „ 

CDP  TECHNOLOGIES  INC  

CDW  COMPUTER  CENTERS  INC 

CEC  RESOURCES  LTD : ^ 

CECIL  BANCORP  INC  - 

CELADON  GROUP  INC 

CELEX  GROUP  INC 

CELLCOR  INC  ■ 

CELLEX  BIOSCIENCES  INC 

CELL  GENESYS  INC  ~ 

CELLSTARCORP  

CELLTRONICS  INC - 

Change  to  R  F  INDUSTRIES  LTD  

CENCOM  CABLE  INCOME  PARTNERS  LP  

CENCOM  CABLE  INCOME  PARTNERS  II  LP  

CENSTOR  CORP  /CA/  

CENTENNIAL  TECHNOLOGIES  INC  

CENTERIOR  FUNDING  CORP  

CENTERPOINT  PROPERTIES  CORP  

CENTERSCOPE  INC  

Change  to  CWE  INC  

CENTEX  CONSTRUCTION  PRODUCTS  INC 

CENTRAL  CAPITAL  CORP  /DE/  

CENTRAL  COAST  BANCORP      

CENTRAL  EUROPEAN  MEZiA  ENTERPRISES  LTD 

CENTRAL  INDIANA  BANCORP 

CENTRAL  MORTGAGE  BANCSHARES  INC  /MO/ 

CENTRAL  PENNSYLVANIA  FINANCIAL  CORP  

CENTRAL  RENTS  INC  

CENTRAL  RESOURCE  GROUP  INC  

CENTRAL  TRACTOR  FARM  &  COUNTRY  INC  

CENTRAL  VIRGINIA  BANKSHARES  INC  

CENTRAPLEX  CORP  

CENTURY  CASINOS  INC  .».'. 

CERPLEX  GROUP  INC 

CFB  BANCORP  INC _ 

C  &  F  FINANCIAL  CORP  

CFS  REAL  ESTATE  INVESTORS  LTD  

CHAMPION  CAPITAL  CO  L  L  C  

CHAMPS  ENTERTAINMENT  INC 

CHANCELLOR  BROADCASTING  CO  

CHANTAL  PHARMACEUTICAL  CORP  

CHARTER  FINANCIAL  NETWORK  INC  

CHARTER  FUNDING  CORP 

CHARTER  FSB  BANCORP  INC  

CHARTER  GOLF  INC   

Change  to  ASHWORTH  INC 

CHARTER  HOSPITAL  OF  ALBUQUERQUE  INC  

CHARTWELL  RE  CORP  

CHASE  MANHATTAN  BANK  /USA/ 

CHATEAU  MORTGAGE  INCOME  FUND  INC 

CHATEAU  PROPERTIES  INC  

CHECKMATE  ELECTRONICS  INC  

CHELMSFORD  CAPITAL  LTD 

CHELSEA  ATWATER  INC  /NV/  

CHELSEA  GCA  REALTY  INC  

CHESAPEAKE  ENERGY  CORP 

CHICAGO  MINIATURE  LAMP  INC  - 

CHIC  BY  H  I  S  INC  

CHICKS  NATURAL  INC  

CHICOS  FAS  INC 

CHILD  CARE  CENTERS  OF  NORTH  AMERICA  INC 

CHILDROBICS  INC 

CHINA  INTERNATIONAL  TRUST  &  INVESTMENT  CORP 

CHIPCOMCORP 

CHRYSLER  CAPITAL  INCOME  PARTNERS  L  P  

CHS  ELECTRONICS  INC  


KNo. 

Former  group 

New  group 

357130 

CF-08  

CF-09. 

943033 

NONE  

CF-10. 

886940 

CF-10  

REMOVE. 

919870 

NONE  

CF-10. 

908937 

NONE  

CF-10. 

922520 

NONE  

CF-10. 

899171 

NONE  

CF-10. 

933435 

NONE  

CF-10. 

926865 

NONE  

CF-10. 

865941 

CF-10  

REMOVE. 

911323 

NONE  

CF-10. 

883640 

CF-10  

REMOVE. 

704384 

CF-07  

CF-10. 

865231 

NONE  

CF-10. 

913590 

NONE  

CF-10. 

740664 

CF-07  

CF-09. 

740664 

CF-07  

CF-09. 

798769 

CF-09  

CF-10. 

821582 

CF-09  

CF-10. 

932094 

NONE  

CF-10. 

919006 

NONE  

CF-10. 

1000661 

CF-10  

CF-08. 

912893 

NONE  

CF-10. 

776208 

CF-08  

CF-10. 

776208 

CF-08  

CF-10. 

918646 

NONE  

CF-10. 

924707 

NONE  

CF-10. 

921085 

NONE  

CF-10. 

925645 

NONE  

CF-10. 

873397 

CF-10  

REMOVE. 

891286 

CF-10  

REMOVE. 

769751 

CF-05  

REMOVE. 

926845 

NONE  

CF-10. 

888409 

CF-10  

REMOVE. 

928156 

NONE  

CF-10. 

804561 

NONE   

CF-10. 

849147 

CF-10  

REMOVE. 

911147 

NONE  

CF-10. 

915870 

NONE  

CF-10. 

932780 

NONE  

CF-10. 

913341 

NONE  

CF-10. 

735585 

CF-10  

REMOVE. 

931153 

CF-10  

REMOVE. 

919862 

NONE  

CF-10. 

925744 

NONE  

CF-10. 

721408 

CF-08  

CF-10. 

810373 

CF-10  

REMOVE. 

922919 

CF-10  

REMOVE. 

865160 

CF-10  

REMOVE. 

820774 

CF-08  

CF-08. 

820774 

CF-08  

CF-08. 

885821 

CF-10  

REMOVE. 

912047 

NONE  

CF-10. 

869090 

CF-10  

REMOVE.    - 

874446 

CF-10  

REMOVE. 

912393 

NONE  

CF-10. 

910320 

NONE  

CF-10. 

943657 

NONE  

CF-10. 

932127 

NONE  

CF-10. 

911215 

NONE  

CF-10. 

895126 

NONE  

CF-10. 

942138 

NONE 

CF-10. 

895519 

NONE  

CF-10. 

916303 

CF-10  

REMOVE. 

897429 

NONE  

CF-10. 

847603 

CF-10  

REMOVE. 

921685 

NONE  

CF-10. 

908659 

CF-10  

REMOVE. 

873567 

CF-10  

REMOVE. 

852576 

CF-10  

REMOVE. 

924374 

NONE  

CF-10. 

2280 
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CHANuts  From  Corporation  Finance  Edgar  pmase-im  list  as  Published  in  Securities  Act  Release  No.  7122 

(December  19.  1994)— Continued 


Name 


CIBER  INC „ „ 

CIDCOINC  

CIMA  LABS  INC  __ _ 

CINEMA  RIDE  INC  

CINEMARK  MEXICO  USA  INC  

CINERGI  PICTURES  ENTERTAINMENT  INC 

CINTECH  TELE  MANAGEMENT  SYSTEMS  INC  

CIRCLE  K  CORP  IDEl „ 

CISTRON  BIOTECHNOLOGY  INC  ...» _ 

CITATION  CORP  /AU  _ 

CIT  GROUP  SECURITIZATION  CORP  

CIT  GROUP  SECURITIZATION  CORP  II  

CITIBANK  SOUTH  DAKOTA  NA  STANDARD  CREDIT  CARD  TRUST  1990^2 
CITIBANK  SOUTH  DAKOTA  NA  STAN  CRED  CARD  MAS  TR  I  SER  1995-2  . 
CITIBANK  SOUTH  DAKOTA  NA  STAN  CRED  CARD  MAS  TR  I  SER  1995-3  . 
CITIBANK  SOUTH  DAKOTA  NA  STAN  CRED  CARD  MAS  TR  I  SER  1995-4  . 

CITI  CREDIT  CARD  TRUST  1989  1  

CITISAVE  FINANCIAL  CORP  

CITIZENS  &  SOUTHERN  1989  A  GRANTOR  TRUST 

CITIZENS  NATIONAL  BANK  CORP  /IN/  

CITYFED  FINANCIAL  CORP  „ 

CITY  OF  SEOUL  „ _ „ 

CKF  BANCORP  INC 

CLAIRES  STORES  INC  "". 

CLARK  USA  INC  /DE/  

CLASSICS  INTERNATIONAL  ENTERTAINMENT  INC  

CLEAN  AMERICA  CORP  /DE/  ....^ 

CLEAN  X  PRESS  INC/  CO/  _ „ 

CLUB  CORP  INTERNATIONAL  

CMAC  INVESTMENT  CORP 

CMC  INDUSTRIES  INC 

CMG  INFORMATION  SERVICES  INC „ 

CMI  INDUSTRIES  INC  _ 

CMS  ENERGY  MICHIGAN  LIMITED  PARTNERSHIP  """!'" 

CMS  NOMECO  OIL  4  GAS  CO  „ 

CNB  HOLDINGS  INC  

CNL  AMERICAN  PROPERTIES  FUND  INC  

CNL  FINANCIAL  CORP  „ _. 

CNL  INCOME  FUND  XV  LTD  „ 

CNL  INCOME  FUND  XVII  LTD  

CNL  INCOME  FUND  XVIII  LTD  _ 

COASTAL  FINANCIAL  CORP  /DE ?. 

COASTWIDE  ENERGY  SERVICES  INC  

COBRA  GOLF  INC  

COBRA  INDUSTRIES  INC  

COCA  COLA  BOTTLING  GROUP  SOUTHWEST  INC Z^ZZ 

COCENSYS  INC  

COCONUT  CODE  INC  IPII 

COGENCO  INTERNATIONAL  INC  „ 

COGENTRIX  ENERGY  INC  

COHERENT  COMMUNICATIONS  SYSTEMS  CORP  

COHESANT  TECHNOLOGIES  INC  

COHO  ENERGY  INC  

COIN  BILL  VALIDATOR  INC " 

COLD  METAL  PRODUCTS  INC  

COLDWELL  BANKER  CORP  

COLE  KENNETH  PRODUCTIONS  INC 

COLEMAN  HOLDINGS  INC  

COLEMAN  WOOD  PRODUCTS  INC 

COLEMAN  WORLDWIDE  CORP „ 

COLE  TAYLOR  FINANCIAL  GROUP  INC  

COLLATERAL  INVESTMENT  CORP  

COLONIAL  PROPERTIES  TRUST  

COLOROCS  CORP  /GA/ 

COLUMBIA  BANCORP  

COLUMBIA  HEALTHCARE  CORP  ".'.ZZZZZl 

Change  to  COLUMBIA  HCA  HEALTHCARE  CORP  !1"!!!I 

COLUMBUS  REALTY  TRUST  

COMBINED  COMPANIES  INTERNATIONAL  CORP  .... 

COMCAST  UK  CABLE  PARTNERS  LTD    

COMMONWEALTH  ALUMINUM  CORP  


CIKNo. 


918581 

917639 

833298 

925966 

910280 

922519 

926038 

936287 

793725 

924648 

904329 

931494 

861881 

941709 

941707 

941702 

849487 

942790 

853771 

863026 

744765 

926302 

930203 

034115 

898444 

894789 

864234 

894847 

929455 

890926 

913270 

914712 

911221 

937910 

946036 

912566 

922981 

021193 

913057 

943718 

943730 

935930 

913851 

910072 

911505 

811615 

895034 

908181 

730729 

917711 

921147 

928420 

908797 

933020 

918653 

914067 

921691 

910387 

921429 

901038 

721059 

888859 

909111 

789990 

834105 

860730 

860730 

913602 

911521 

919957 

934747 


Former  group 


NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

CF-10 

NONE 

CF-05 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08  . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE   . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  ., 

CF-01  .. 

CF-01  .. 

NONE  .. 

NONE  .. 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-08. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-04. 

CF-10. 
CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-05. 

CF-07. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-01. 

CF-01. 

CF-10. 

CF-10. 


NONE  CF-10. 

NONE  I  CF-10. 


Federal  Register  /  Vol.  61,  No.   17      Thursaay    January  25,  1996  /  Notices 


2Z81 


Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  No.  7122 

(December  19,  1 994)— Continued 


Name 


COMMONWEALTH  INCOME  &  GROWTH  fjnD  I  

COMMONWEALTH  INCOME  &  GROWTH  FUND  II  

COMMONWEALTH  INDUSTRIES  CORP  

COMMUNICATIONS  CENTRAL  INC 

COMMUNITY  BANK  SHARES  OF  INDIANA  INC 

COMMUNITY  BANCSHAPES   NC  TN 

COMMUNITY  BANKSHARES  !NC   GA/  

COMMUNITY  BANKSHARES  \UC    SO/ 

COMMUNITY  P  NANCiAL  CORP   DE'  

COMMUNITY  F'NANCiAl  CORP   IL    

COMMUNITY  INVESTORS  BANCORP  INC - 

COMMUNITY  MEDICAL  TRANSPORT  INC  

COMPUTATIONAL  SvSTEMS  ^NC    „. , 

COMPUTER  ..EARNING  CENTERS  INC  

COMPUTER  MARKETPLACE  iNC  , 

COMSTOCK  'A^  NGS  CO  iNC  „ „.. 

COM  VU  CORP  

CONCENTRA  CORP  

CONCEP'  TECHNOLOGIES  GROUP  INC  , 

CONCHORD  EXPERT  TECHNOLOGIES  iNC 

CONCORDE  GAMING  CORP      

CONCORD  HEALTH  GROUP  iNC  

CONCORD  hOlD  NG  CORP      

CONDEV  ..AND  FjND  II  LTD  

CONDtv  .jiND  -UNO  III  LTD  ...:. 

CONDEv  >_.AND  GnOvVTH  FUND  86  LTD  

CONGOlEjM  CORP       

CONGRESS  STREET  PROPERTIES  INC     

CONNECTICUT  GENERA;.  REALTY  INVESTORS  L  P  .... 
CONNECTICU'  3ENERAL  REALTY  INVESTORS  II  LP  .. 

CONQUEST  VENTURES  INC 

CONSEPINC 

CONSOLIDATED  CAPITAL  GROWTH  FUND  

CONSOLIDATED  CAPITAL  INSTITUTIONAL  PROPE  3  .. 

CONSOLIDATED  CAPITAL  PROPERTIES  III  

CONSOLIDATED  CAPITAL  PROPERTIES  IV 

CONSOLIDATED  CAPITAL  PROPERTIES  V 

CONSOLIDATED  CAPITAL  PROPERTIES  VI  

CONSOLIDATED  GRAPHICS  INC  TX/ 

CONSOLIDATED  ROYAL  MINES  INC  

CONSOLIDATED  STAINLESS  INC  

CONSO  PRODUCTS  CO    

CONSULTING  GROUP  MANAGED  FUTURES  FUND  LP 

CONSUMERS  POWER  COMPANY  FINANCING  I   

CON  TECH  SYSTEMS  iNiC   

CONTEMPRI  HOMES  INC  

CONTINENTAL  AMERICAN  TRANSPORTATION  INC  

CONTINENTAL  CABLEVISION  INC  

CONTINENTAL  CHOICE  CARE  INC  

CONTINENTAL  WASTE  INDUSTRIES  INC   

CONTISECURITIES  ASSET  FUNDING  CORP  

CONVERGENT  SOLUTIONS  INC  /NY/  

CONVERSE  INC 

CONVERSION  INDUSTRIES  INC 

COOPER  CAMERON  CORP  

COOPERATIVE  BANKSHARES  INC 

COPART  INC 

COPELCO  CAPITAL  FUNDING  CORP  H  

CORAL  GABLES  FEDCORP  INC  

CORNERSTONE  IMAGING  INC  

CORPORATE  ACQUISITION  GROUP  INC 

CORPORATE  ASSET  BACKED  CORP  

CORPORATE  PROPERTY  ASSOCIATES  12  INC 

CORRPRO  COMPANIES  INC  /OH/  

CORVITACORP 

COSMETIC  SCIENCES  INC  

COTY  INC  /DE/ 

COUNTRY  STAR  RESTAURANTS  INC  

COUNTY  SEAT  INC  

COUNTY  SEAT  STORES  INC  

COVENANT  TRANSPORT  INC  


CIKNo. 


913141 
938322 
022626 
914249 
933590 
763585 
927478 
894508 
850606 
934858 
930277 
925602 
947483 
943206 
900475 
917558 
714281 
933091 
916485 
891087 
215503 
896499 
916610 
828744 
850421 
795280 
023341 
745770 
356456 
716008 
845880 
914978 
201529 
768890 
317331 
355804 
725614 
755908 
921500 
933157 
909726 
914448 
923660 
1002997 
842233 
897926 
866457 
355069 
922488 
876035 
917819 
811870 
716934 
766849 
941548 
923529 
900075 
930299 
894673 
909276 
855879 
916791 
912046 
907072 
925174 
318940 
939919 
911220 
933035 
910112 
928658 


Fomrwr  group 


NONE 

NONE 

CF-05 

NONE 

NONE 

CF-08 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

NONE 

NONE 

CF-10 

CF-09 

NONE 

CF-10 

CF-07 

NONE 

CF-07 

NONE 

CF-06 

CF-06 

CF-06 

CF-10 

NONE 

CF-05 

CF-05 

CF-05 

CF-09 

CF-05 

CF-06 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-06 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 


New  group 


CF-10. 

CF-^0. 

CF-09. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

REMOVE. 

CF-10. 

CF-10. 

CF-04. 

CF-10. 

CF-07. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 


128. 


r  eaer 
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Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  No.  7122 

(December  19,  1994)— Continued 


Name 


COZUMEL  FUNDING  INC 

C  P  CLARE  CORP  _ „___m_.._...„....m.....„..„..„...„..m, 

CP  FUNDING  CORP 

CP  LTD  PARTNERSHIP  

CRAGIN  FINANCIAL  CORP „ _ 

CRA  MANAGED  CARE  INC 

CREATIVE  COMPUTERS  INC  

CREATIVE  MEDICAL  DEVELOPMENT  INC  

CREATIVE  PROGRAMMING  4  TECHNOLOGY  VENTURES 

CREDENCE  SYSTEM  CORP  „ 

CREE  RESEARCH  INC  /NO  _ 

CRESCENT  AIRWAYS  CORP 

CRESCENT  REAL  ESTATE  EQUITIES  INC  

CRESTMONT  FINANCIAL  CORP  

CRONOS  GLOBAL  INCOME  FUND  XIV  LP  

CRONOS  GLOBAL  INCOME  FUND  XV  LP  

CROP  GROWERS  CORP  „ _... 

CROSSMANN  COMMUNITIES  INC .. 

CROWN  AMERICAN  REALTY  TRUST 

CROWN  LABORATORIES  INC  /DEJ  ._ „ 

CROWN  PACIFIC  PARTNERS  L  P  

CRW  FINANCIAL  INC  /DE  

CSA  INCOME  FUND  LIMITED  PARTNERSHIP  l-C  

CSA  INCOME  FUND  LIMITED  PARTNERSHIP  l-D  

CSA  INCOME  FUND  LIMITED  PARTNERSHIP  II 

CSA  INCOME  FUND  LIMITED  PARTNERSHIP  III  

CSA  INCOME  FUND  IV  UMITEO  PARTNERSHIP  

CSB  FINANCIAL  GROUP  INC  

CSC  INDUSTRIES  INC  „ 

CS  FIRST  BOSTON  STRUCTURED  PRODUCTS  CORP  . 

CSF  HOLDINGS  INC  _ 

CSI  COMPUTER  SPECIALISTS  INC „ 

CSL  UGHTING  MANUFACTURING  INC  

CSX  TRADE  RECEIVABLES  CORP 

CUMBERLAND  FEDERAL  BANCORPORATION  INC  

CURTIS  MATHES  HOLDING  CORP  .„ 

CVD  EQUIPMENT  CORP  

CVD  FINANCIAL  CORP 

CWMBS  INC  _ _ 

CYBERONICS  INC  _ 

CYCLO  3  PSS  CORP ,. , 

CYCLODEXTRIN  TECHNOLOGIES  DEVELOPMENT  INC  .... 

CYPRUS  AMAX  FINANCE  CORP  

CYRIX  CORP 

CYTEC  INDUSTRIES  INC/DE/ „. 

CYTORAD  INC  _ 

CZECH  INDUSTRIES  INC  /DE/ „ , 

DADE  INTERNATIONAL  INC 

DAIMLER  BENZ  AUTO  GRANTOR  TRUST  1993-A  „ 

DAIMLER  BENZ  VEHICLE  RECEIVABLES  CORP 

DAIMLER  BENZ  VEHICLE  TRUST  1994-A  

DAINE  INDUSTRIES  INC  

DAINE  INCOME  PROPERTIES-86  

DAINE  PENSION  INVESTORS  84  

DAINE  PENSION  INVESTORS  85 

DAIN  REAL  ESTATE  PARTNERS  I  LP  , 

DAKOTA  EQUITIES  LTD  

DAKTRONICS  INC  /SD/  

DAL  TILE  INTERNATIONAL  INC  

DAN  RIVER  INC  /GA/ „ 

DARDEN  RESTAURANTS  INC 

DARLING  INTERNATIONAL  INC  „ 

DATA  SOUTH  COMPUTER  CORP  

DATA  SYSTEMS  NETWORK  CORP  

DATASTREAM  SYSTEMS  INC 

DATRONIC  EQUIPMENT  INCOME  FUND  XVII  LP  

DAVE  &  BUSTERS  INC  

DAVEL  COMMUNICATIONS  GROUP  INC  

DAVIDSON  &  ASSOCIATES  INC  

DAVIN  ENTERPRISES  INC  

DB  PAN  AMERICAN  ENERGY  CORP  


CIKNo. 


880742 

945123 

929701 

931917 

872802 

942136 

937941 

919045 

913160 

893162 

895419 

910614 

918958 

864901 

891332 

912605 

921584 

911644 

905134 

847385 

930735 

943809 

764628 

764629 

809224 

831890 

858801 

940006 

606400 

920031 

315176 

923141 

916068 

911703 

830315 

755229 

766792 

906549 

906410 

864683 

895319 

922247 

925132 

867105 

912513 

881888 

899627 

942307 

911423 

924381 

924382 

824845 

813367 

726370 

756765 

715764 

915401 

915779 

906611 

914384 

940944 

916540 

722582 

926849 

938481 

833409 

943823 

911016 

897722 

815017 

095626 


FofTTier  group 


CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

CF-07 

CF-07 

CF-09 

CF-09 

CF-09 

NONE 

CF-10 

NONE 

CF-09 

NONE 

NONE 

NONE 

CF-09 

NONE 

CF-07 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

CF-09 

CF-09 

CF-09 

CF-09 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-06 

NONE 

NONE 

CF-09 

NONE 

NONE 

NONE 

CF-08 

CF-09 


New  group 


REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-02. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 
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Changes  From  Corporation  FiNA\ct  Eogap  Phase-In  List  as  Published  in  Securities  Act  Release  No.  7122 

(December  19,  1994) — Continued 


Name 


Change  to  SUNBASE  ASIA  INC  

DDI  PHARMACEUTICALS  INC 

Change  to  OXIS  INTERNATIONAL  INC  

DEANE  HOMES   

DEARBORN  BANCORP  INC  /Ml/  

DEBARTOLO  REALTY  CORP  

DECATHLON  ADVISORS  LP 

DECKERS  OUTDOORS  CORP  

DEERBANKCORP 

DEFAULT  PROOF  CREDIT  CARD  SYSTEM  INC  /FU  

DEFLECTA  SHIELD  CORP  /DE/  

DELAWARE  MANAGEMENT  HOLDINGS  INC 

DEL  MONTE  COPr/NY/  

DEL  MONTE  FOODS  CO  

DELPHI  FILM  ASSOCIATES 

DENVER  &  EPHRATA  TELEPHONE  &  TELEGRAPH  CO 

DENVER  BANKSHARES  INC  

DEPARTMENT  56  INC  ....» 

DESKTOP  DATA  INC  „ 

DETROIT  DIESEL  CORP  

DEVELOPED  TECHNOLOGY  RESOURCES  INC  

DHB  CAPITAL  GROUP  INC  /NY/  

D  H  MARKETING  &  CONSULTING  INC   

DIAGNOSTIC  HEALTH  SERVICES  INC  /DE/  

DIAL  CALL  COMMUNICATIONS  INC 

DIALOGIC  CORP  

DIAMETRICS  MEDICAL  INC  

DIAMOND  CABLE  COMMUNICATIONS  PLC  

DIAMOND  OFFSHORE  DRILLING  INC  

DIAMOND  SHAMROCK  OFFSHORE  PARTNERS  L  P  .... 

DIASENSE  INC  /PA/ 

DIASYSCORP   

DICKINSON  HOLDING  CORP 

Change  to  SYNERGISTIC  HOLDING  CORP  

DICTAPHONE  CORP  

DIMACCORP  

DIMAC  DIRECT  INC 

DIMECO  INC  

DIMON  INC ~ 

DIPLOMAT  CORP  

DIRECT  CONNECT  INTERNATIONAL  INC  

DISCOVER  CARD  TRUST  1993-A  

DISCOVER  CARD  TRUST  1993-B  

DISCOVERY  ZONE  INC  

DISTINTIVE  DEVICES  INC  

DISTRIBUTION  SERVICES  INC  

DIVERSIFIED  FUTURES  TRUST  I  

DIY  HOME  WAREHOUSE  INC  

DLJ  ACCEPTANCE  TRUST  I 

DOAK  PHARMACAL  CO  INC   

DOLCO  PACKAGING  CORP  /DE/  „ 

DOLLAR  TREE  STORES  INC 

DOMINGUEZ  SERVICES  CORP  

DOMTAR  GYPSUM  INC  

DORSEY  TRAILERS  INC  

DOUBLE  EAGLE  PETROLEUM  &  MINING  CO  

DOUBLETREE  CORP  

DOVATRON  INTERNATIONAL  INC  

DOVE  AUDIO  INC  

DOWNEY  FINANCIAL  CORP   

DR  STRUCTURED  FINANCE  CORP  

DRYPERSCORP  - 

DSP  COMMUNICATIONS  INC 

DSP  GROUP  INC  /DE/ 

DTE  HOLDINGS  INC 

Change  to  DTE  ENERGY  CO 

DT  INDUSTRIES  INC  

DUAL  DRILLING  CO  /DE/  

DUALSTAR  TECHNOLOGIES  CORP .". 

DUFF  &  PHELPS  CREDIT  RATING  CO  -. 

DUNNS  SUPPLY  STORE  INC  


CIKNo. 


095626 

109657 

109657 

932788 

895541 

912045 

850340 

910521 

870571 

803260 

914605 

921739 

866872 

866873 

700579 

903269 

923214 

902270 

858912 

910053 

890725 

899166 

933954 

895659 

918645 

899042 

895380 

929649 

949039 

773350 

895650 

916380 

918963 

918963 

028809 

820999 

916399 

898037 

939930 

910319 

840815 

896244 

896245 

900392 

059963 

858930 

926805 

899595 

850451 

029386 

074374 

935703 

860673 

924780 

924117 

029834 

923472 

899047 

930436 

935063 

909750 

894232 

934545 

915778 

936340 

936340 

918999 

907245 

929546 

928599 

916357 


Former  group 


CF-09  .. 

CF-07  .. 

CF-07  .. 

CF-10  ., 

NONE  .. 

NONE  .. 

CF-10  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-09  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-04  . 

NONE  , 

NONE  . 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-08 

NONE 

NONE 

NONE 

CF-08 

CF-10 

NONE 

NONE 

CF-10 

CF-08 

CF-09 

NONE 

CF-10 

CF-10 

NONE 

CF-08 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 


New  group 


CF-08. 

CF-07. 

CF-07. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-07. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 
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Name 


DURACRAFT  CORP 

DW  BANKSHARES INC  

DWFCM  international  ACCESS  FUND  LP 

DYNASTY  CLASSICS  CORP 

EAGLE  EXPLORATION  CO 

EAGLE  EYE  ENTERPRISES  INC  

Change  to  ATLAS  ENVIRONMENTAL  INC  

EAGLE  FINANCE  CORP „ 

EAGLE  VISION  INC  „ 

EASCO  INC  /DE/  

EASEL  CORP 

EASTERN  AMERICAN  liifuRAL  GAS  TRUS^^^^ 

EASTERN  STAINLESS  CORP _ 

Change  to  EASTERN  STAINLESS  CORP  A/A/  , 

EASTMAN  CHEMICAL  CO  

EASTOVER  CORP  

EAST  PEORIA  REAL  ESTATE  INC  , 

EAST  STAR  CORP  

Change  to  SEABOARD  AUTOMOTIVE  INC  /DE/  , 

EAST  TEXAS  FINANCIAL  SERVICES  INC  

ECCSINC  

ECHO  BAY  FINANCE  CORP 

ECHO  BAY  MINES  LTD  

ECHOSTAR  COMMUNICATIONS  CORP 

EDELBROCK  CORP  

EDISON  THOMAS  INNS  INC  „ 

EDUCATIONAL  INSIGHTS  INC  „ 

EIA  TECHNOLOGIES _ 

EIGHT  HOLDINGS  INC  „ 

ELSON  INDUSTRIES  INC  /DE/  „ _... 

ELECTRIC  FUEL  CORP   „ 

ELECTROCOM  AUTOMATION  INC  

ELECTROGRAPH  SYSTEMS  INC 

ELECTRONIC  CLEARING  HOUSE  INC  

ELECTRONIC  FAB  TECHNOLOGY  CORP  

ELECTRONIC  RETAILING  SYSTEMS  INTERNATIONAL  INC 

ELECTRONICS  COMMUNICATIONS  CORP  

ELECTROPHARMACOLOGY  INC  

ELEK  TEK  INC  

ELEPHANT  &  CASTLE  GROUP  INC 

ELLETT  BROTHERS  INC   ^ 

ELETRAX  SYSTEMS  INC  „ 

EL  PASO  ELECTRIC  CO  /TX/  

ELTRON  INTERNATIONAL  INC  :. 

EMCARE  HOLDINGS  INC   ,. 

EMC  FUNDING  CORP  TWO  

EMERGING  ALPHA  CORP  

EMERGING  BETA  CORP  

EMERGING  DELTA  CORP  

EMERGING  GAMMA  CORP  

EMMIS  BROADCASTING  CORP  „.... 

EMPHESYS  FINANCIAL  GROUP  INC  

EMPIRE  OF  CAROLINA  INC  

EMPLOYEE  SOLUTIONS  INC  

EMPRESS  RIVER  CASINO  FINANCE  CORP 

ENCAD  INC  

ENDOGEN  INC 

ENERGY  BIOSYSTEMS  CORP  

ENERGY  CONVERSION  DEVICES  INC  „ 

ENERGY  MANAGEMENT  CONCEPTS  INC  

ENSERCH  EXPLORATION  INC   

ENSERCH  EXPLORATION  PARTNERS  LTD  

ENTERACTIVE  INC  /DE/  

ENTERGY  CORP  /DE/  „ 

Change  to  ENTERGY  CORP  /DE/ 

ENTERPRISE  FEDERAL  BANCORP  INC  

ENTERTAINMENT  MEDIA  ACQUISITION  CORP  

ENTREE  CORP  

ENVIROMETRICS  INC  /DE/ 

ENVIROMINT  HOLDINGS  INC  

ENVIRONMENTAL  RESOURCES  &  DISPOSAL  INC  


IK  No. 

Former  group 

New  gro 

911561 

NONE  

CF-10. 

916715 

NONE  

CF-10. 

914747 

NONE  

CF-10. 

859274 

CF-10  

REMOVE 

030906 

CF-08  

CF-10. 

856351 

CF-10  

CF-10. 

855351 

CF-10  

CF-10. 

921863 

NONE  

CF-10. 

845560 

CF-10  

REMOVE 

938145 

NONE  

CF-10. 

865203 

CF-10  

REMOVE 

895474 

NONE  

CF-10. 

836437 

CF-07  

REMOVE 

843867 

CF-07  

REMOVE 

915389 

NONE  

CF-10. 

036207 

CF-06  

REMOVE 

909122 

NONE  

CF-10. 

875003 

CF-10  

CF-10. 

875003 

CF-10  

CF-10. 

929646 

NONE  

CF-10. 

900619 

NONE  

CF-10. 

887864 

CF-07  

CF-10. 

722080 

CF-07  

CF-10. 

920425 

NONE   

CF-10. 

929037 

NONE  

CF-10. 

808219 

CF-06  

CF-07. 

919570 

NONE  

CF-10. 

920385 

CF-10 

REMOVE. 

858365 

CF-10 

REMOVE. 

032032 

CF-05  

REMOVE. 

916529 

NONE  

CF-10. 

881404 

CF-10  

REMOVE 

722641 

CF-08  

REMOVE. 

721773 

CF-07  

CF-08. 

916797 

NONE  

CF-10. 

898747 

NONE  

CF-10. 

926366 

NONE  

CF-10. 

934849 

NONE  

CF-10. 

908613 

NONE  

CF-10. 

899849 

NONE  

CF-10. 

902055 

NONE  

CF-10. 

797448 

NONE  

CF-10. 

031978 

CF-09  

CF-10. 

915910 

NONE  

CF-10. 

900083 

NONE  

CF-10. 

906276 

NONE   

CF-10. 

904147 

NONE  

CF-10. 

904144 

NONE  

CF-10. 

904145 

NONE  

CF-10. 

904146 

NONE  

CF-10. 

783005 

NONE  

CF-10. 

916356 

NONE  

CF-10. 

312840 

NONE  

CF-10. 

904897 

NONE  

CF-10. 

918648 

NONE  

CF-10. 

913599 

NONE  

CF-10. 

894020 

NONE  

CF-10. 

895677 

NONE  

CF-10. 

032878 

CF-06  

CF-10. 

937815 

NONE  

CF-10. 

931006 

CF-10  

CF-02. 

764625 

CF-03  

REMOVE. 

929648 

NONE  

CF-10. 

893928 

CF-03  

REMOVE. 

065984 

CF-01  

CF-01. 

922036 

NONE  

CF-10. 

917079 

NONE  

CF-10. 

814579 

CF-06  

CF-05. 

917253 

NONE  

CF-10. 

860747 

CF-10  

REMOVE. 

919997 

NONE  

CF-10. 

JMI 


CHANGES  FROM  CORPORATION 


NAME  Edgab  Pha^e-in  List  as  Published  in  Securities  Act  Release  No.  7122 
(DECEMBER  19,  1994)— Continued 


Name 


environment  one  CORP  

ENVIROPUR  WASTE  REFINING  &  TECHNOLOGY  INC  

EOTT  energy  PARTNERS  LP  

EPIC  DESIGN  TECHNOLOGY  INC  /CA/  „ 

EPIC  HEALTHCARE  GROUP  INC  /DE/  

EPIC  HOLDINGS  INC  

EP  TECHNOLOGIES  INC  

EQCC  RECEIVABLES  CORP  

EQUALNET  HOLDING  CORP „ 

EQUICREDIT  CORP  _ 

EQUITABLE  BAG  CO  INC 

EQUITAS  GROUP  ., 

EQUITEC  80  REAL  ESTATE  INVESTORS  

EQUITEC  82  REAL  ESTATE  INVESTORS  - 

EQUITEC  LEASING  INVESTORS  9  

EQUITEC  VENTURE  LEASING  INVESTORS  A  

EQUITEC  VENTURE  LEASING  INVESTORS  B  

EQUITY  CORP  INTERNATIONAL  

EQUITY  INNS  INC 

EQUITY  MARKETING  INC  

EQUITY  RESIDENTIAL  PROPERTIES  TRUST  

EQUIVANTAGE  ACCEPTANCE  CORP  

EQUUS  GAMING  CO  LP  

ERNST  HOME  CENTER  INC  

ERP  OPERATING  LTD  PARTNERSHIP 

ESKIMO  PIE  CORP 

ESMOR  CORRECTIONAL  SERVICES  INC  

ESQUIRE  COMMUNICATIONS  LTD  

ESQUIRE  RADIO  4  ELECTRONICS  INC 

ESSEX  FINANCIAL  PARTNERS  LP  

Change  to  ESSEX  BANCORP  INC  /NEW  

ESSEX  HOSPITALITY  ASSOCIATES  III  LP 

ESSEX  PROPERTY  TRUST  INC 

ETI/US/INC  

EURO  AMERICAN  VENTURES  INC  /FL  „ 

EUROPEAN  GATEWAY  ACQUISITION  CORP 

Change  to  BOGEN  COMMUNICATIONS  INTERNATIONAL  INC 

EVANS  SYSTEMS  INC  

EVANS  WITHYCOMBE  RESIDENTIAL  INC  

EVERGREEN  BANCSHARES  INC  

EVERGREEN  INFORMATION  TECHNOLOGIES  INC  

EXCALIBUR  INDUSTRIES  

EXOTECH  INC  

EXPERT  SOFTWARE  INC  

EXPRESSAIR  MESSENGER  INC 

EXSTAR  FINANCIAL  CORP 

EXTREME  TECHNOLOGIES  INC 

EYE  CARE  CENTERS  OF  AMERICA  INC  

EYE  TECHNOLOGY  INC  - 

F  1000  FUTURES  FUND  LP  SERIES  VI 

FACTORY  STORES  OF  AMERICA  INC 

FAILURE  GROUP  INC  

FAIRFIELD  MANUFACTURING  CO  INC  

FAIRVIEW  PRINTING  INC  

FALCON  BUILDING  PRODUCTS  INC 

FALCON  HOLDING  GROUP  LP  

FALLEYS  INC  /KS/  - 

FALLS  FINANCIAL  INC  

FAMILY  DENTAL  CENTER  SERVICE  CO  OF  AMERICA  

FAMILY  GOLF  CENTERS  INC   

FAMOUS  HOST  LODGING  V  LP 

FARMERS  &  MECHANICS  NATIONAL  BANK 

FARMERS  NATIONAL  BANCORP  /MD/ 

FARMERS  STATE  BANCSHARES  INC  

FARRELCORP  

FAY  LESLIE  COMPANIES  INC 

FBC  MORTGAGE  SECURITIES  TRUST  22 

FBD  HOLDING  CO  INC  

FBS  MORTGAGE  CORP  MORTGAGE  PASS  THR  CERT  

F  &  C  BANCSHARES  INC  

FCC  RECEIVABLES  CORP 


CIK  No. 


033081 

895947 

917464 

929457 

841940 

883704 

896978 

897897 

936163 

884656 

887346 

850317 

314887 

701437 

798050 

747409 

747410 

928155 

916530 

911151 

906107 

933505 

928423 

924635 

931182 

787520 

914670 

898015 

033541 

847325 

847325 

911217 

920522 

859369 

880363 

908517 

908517 

904901 

925267 

930199 

882852 

201779 

034047 

939730 

926299 

893963 

907166 

759896 

776008 

866646 

899757 

851520 

904543 

853931 

923286 

900346 

836678 

864666 

936869 

929941 

737876 

839070 

700860 

888427 

034646 

796226 

878331 

942596 

863450 

878671 

940182 


Former  group 


CF-07 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-09 

CF-09 

CF-09 

CF-09 

CF-09 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-06 

CF-05 

CF-05 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-08 

CF-08 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-08 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

CF-09 

CF-10 

CF-04 

CF-10 

NONE 

CF-09 

CF-10 

NONE 

CF-10 

CF-10 

CF-10 


New  group 


CF-08. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-04. 

REMOVE. 

REMOVE. 

CF-10. 

CF-08. 

REt-^VE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 
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Name 


FCS  LABORATORIES  INC  _„ 

FEATHERLITE  MFG  INC  

FED  ONE  BANCORP  INC „ 

FEDERAL  AFFORDABLE  HOUSING  CORP  .. 
FEDERAL  MORTGAGE  MANAGEMENT  INC 
FEDERATED  DEPARTMENT  STORES  INC  .. 

FED  ONE  BANCORP  INC 

FEICO  „ 


FELCOR  SUITE  HOTELS  INC _ 

FENTURA  BANCORP  INC  

FERRELLGASLP „ „ „ „ 

FERRELLGAS  PARTNERS  LP  _ 

FERTECH  ENVIRONMENTAL  SERVICES  INC 

FF  BANCORP  INC  _ 

FF  HOLDINGS  CORP  

FFLC  BANCORP  INC  

FFVA  FINANCIAL  CORP   

FIBERONICS  INTERNATIONAL  INC  

FIBERSTARS  INC /CA/  

FIDELITY  FINANCIAL  BANKSHARES  CORP  „ 

FIDELITY  LEASING  INCOME  FUND  V  LP 

FIDELITY  LEASING  INCOME  FUND  VI  LP * 

FIDELITY  LEASING  INCOME  FUND  VII  LP  . _ 

FIDELITY  LEASING  INCOME  FUND  VIII  LP 

FIDELITY  MEDICAL  INC  

FINANCECO  AUTO  RECEIVABLES  CORP  

FINANCIAL  BANCORP  INC  

FINANCIAL  BENEFIT  GROUP  INC  /DE/  "" 

FINANCIAL  DATA  SYSTEMS  INC  /DB 

Change  to  INDIVIDUAL  INVESTOR  GROUP  INC  

FINANCIAL  SECURITY  ASSURANCE  HOLDINGS  LTD  „.. 

FINANCIAL  SERVICES  ACQUISITION  CORP  /DE/ 

FINANCING  FOR  SCIENCE  INTERNATIONAL  INC  

FINGERHUT  RECEIVABLES  INC  

FINISHMASTER  INC  

FINLAY  ENTERPRISES  INC  /DE/  . 

FINLAY  FINE  JEWELRY  CORP  

FIREFOX  COMMUNICATIONS  INC 

FIRST  ALERT  INC 

FIRST  ALLIANCE  CORP  /KY/ „ 

FIRST  ASHLAND  FINANCIAL  CORP  ...:. _.. 

FIRST  BANCORPORATION  OF  OHIO  

Change  to  FIRSTMERIT  CORP _ 

FIRST  BANCSHARES  INC  /MO/  

FIRST  BANKSHARES  INC  /GA/  

FIRSTBANK  PUERTO  RICO 

FIRST  BANKS  INC  .-. 

FIRST  BELL  BANCORP  INC  

FIRST  CENTRAL  BANCSHARES  INC  

FIRST  CHESAPEAKE  FINANCIAL  CORP 

FIRST  CHOICE  HEALTH  NETWORK  INC  

FIRST  CITY  BANCORP  INC  rPN/ 

FIRST  CITY  BANCORPORATION  OF  TEXAS  INC  !J!!™" 

Change  to  FIRSTCITY  FINANCIAL  CORP 

FIRST  COMMUNITY  BANCSHARES  INC/GA/ 

FIRST  COMMUNITY  CORP  /SC/ 

FIRST  COMMUNITY  CORP  /TN/  

FIRST  DEPOSIT  NAT  BK  FIRST  DEP  MAS  TR  ASST  BK  CER  SER  1993^1 

Change  to  FIRST  DEPOSIT  NATL  BK  FIRST  DEP  MA  TR  AS  BK  CER  SER  1993-1 
FIRST  DEPOSIT  NAT  BK  FIRST  DEP  MAS  TR  ASST  BK  CER  SER  1993-2 
FIRST  DEPOSIT  NATL  BK  FIRST  DEP  MA  TR  ASS  BK  CERT  SER  1994-1 

FIRST  FAMILY  FINANCIAL  CORP 

FIRST  FEDERAL  BANCORPORATION  /MN/ 

FIRST  FEDERAL  BANCSHARES  OF  EAU  CLAIRE  INC 

FIRSTFED  MICHIGAN  CORPORATION   

FIRSTFED  NORTHERN  KENTUCKY  BANCORP  INC  . .. 

FIRST  FIDELITY  ACCEPTANCE  CORP  

FIRST  INDEPENDENCE  CORP  /DE/  „„  1' 

FIRST  INDUSTRIAL  REALTY  TRUST  INC  

FIRST  KENT  FINANCIAL  CORP  

FIRST  MERCHANTS  ACCEPTANCE  CORP  


CIKNo. 


719130 
928064 
929549 
911356 
909962 
034945 
929549 
914329 
923603 
919865 
922359 
922358 
933090 
885727 
838448 
912738 
924285 
724968 
924168 
937688 
830660 
846471 
858661 
870742 
320017 
920207 
855932 
737823 
880631 
880631 
913357 
931707 
914244 
921751 
917321 
878731 
898684 
942167 
918960 
910603 
934793 
354869 
354869 
912967 
925944 
932625 
710507 
932697 
897979 
899164 
922622 
830154 
828678 
828678 
825351 
932781 
924960 
909823 
1001325 
909826 
926216 
927313 
933461 
920526 
846492 
877867 
789874 
908486 
921825 
920770 
926296 


Former  group 


CF-07 

NONE 

NONE 

NONE 

CF-10 

CF-02 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-05 

NONE 

NONE 

CF-09 

CF-10 

CF-10 

CF-10 

CF-07 

CF-10 

NONE 

CF-09 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-03 

CF-03 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-09 

CF-09 

CF-09 

CF-08 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE  , 

NONE  . 

NONE 


New  group 


CF-10. 

CF-10.     . 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-03. 

CF-03. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-03. 

CF-03. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 
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Name 

CIK  No. 

Former  group 

New  group 

FIRST  MERCURY  FINANCIAL  CORP  ;... 

929186 

907471 

916526 

934738 

928358 

928596 

934841 

934842 

934841 

934841 

934841 

919868 

920612 

889212 

902435 

866088 

894355 

934302 

802776 

853023 

856648 

926861 

037059 

750901 

880430 

749923 

913953 

037358 

930560 

926297 

836190 

935870 

928908 

037727 

923855 

943119 

912908 

927584 

915461 

909727 

937817 

914066 

886141 

898470 

936523 

880824 

880823 

880825 

940800 

923134 

935000 

915350 

920000 

9???88 

940034 

922251 

764858 

858362 

905724 

920173 

726317 

700714 

930182 

898630 

845613 

038824 

707177 

038981 

921614 

911004 

930588 

NONE 

CF-10 

FIRST  MIDWEST  FINANCIAL  INC  

NONE 

CF-10 

FIRST  MISSOURI  BANCSHARES  INC  

NONE 

CF-10 

FIRST  MUTUAL  FINANCIAL  INC  „ 

NONE 

CF-10 

FIRST  NATIONWIDE  HOLDINGS  INC 

NONE 

CF-10 

FIRST  NORTH  AMERICAN  NATIONAL  BANK   

NONE 

CF-10 

FIRST  OF  AMERICA  BANK— MICHIGAN  N  A 

CF-10 

CF-07 

FIRST  OF  AMERICA  BANK  MICHIGAN  NA '. -. 

CF-07 

CF-10 

FIRST  OF  AMERICA  BANK  NORTHEAST  ILLINOIS  NA   ;. 

NONE 

CF-10 

FIRST  OF  AMERICA  BANK  NORTHWEST  ILLINOIS  NA   

CF-10 

CF-07 

Change  to  FIRST  OF  AMERICA  BANK— MICHIGAN  NA  

CF-10 

CF-07 

FIRST  OPTION  HEALTH  PLAN  OF  NEW  JERSEY  INC 

CF-10  

REMOVE. 

FIRST  OZAUKEE  CAPITAL  CORP ;. 

NONE 

CF-10 

FIRSTROCK  BANCORP  INC  

CF-10 

REMOVE 

FIRST  SAVINGS  BANCORP  OF  LITTLE  FALLS  INC 

NONE  .. 

CF-1 0. 

FIRST  SEISMIC  CORP  

CF-10 

REMOVE 

FIRST  SOUTHERN  BANCORP  INC „ 

CF-10 

REMOVE 

FIRST  SOUTHERN  BANCSHARES  INC  _ 

NONE 

CF-10 

FIRST  SUNBELT  BANKSHARES  INC  

CF-06   .. .  . 

REMOVE 

FIRST  USA  CREDIT  CARD  TRUST  1989-A  

CF-10  . 

REMOVE 

FIRST  USA  CREDIT  CARD  TRUST  1989-B  

CF-10  

REMOVE 

FIRST  WASHINGTON  REALTY  TRUST  INC  

NONE 

CF-10 

FIRST  WESTERN  FINANCIAL  CORP  

CF-07 

REMOVE 

FISCHER  IMAGING  CORP  

NONE  

CF-10 

FISHER  SCIENTIFIC  INTERNATIONAL  INC 

NONE  

CF-10 

FISHKILL  NATIONAL  CORP  ^ 

CF-06  

REMOVE 

FLAIR  CORP  

CF-10 

REMOVE 

FLAMEMASTER  CORP 

CF-07  .  . . 

CF-10 

FLORES  &  RUCKS  INC  fDEI 

NONE 

CF-10 

FLORIDA  AUTOMOBILE  FINANCE  CORP  _ 

CF-10  

REMOVE 

FLORIDA  WEST  AIRLINES  INC  „ 

CF-10  

REMOVE. 

FLORISTS  TRANSWORLD  DELIVERY  INC  

NONE  

CF-10 

FLORSHEIM  SHOE  CO /DE/ 

NONE 

CF-10 

FLOYD  VALLEY  PACKING  CO  

CF-08  

REMOVE 

FLUOROSCAN  IMAGING  SYSTEMS  INC 

NONE  

CF-10 

FNBH  BANCORP  INC  

NONE  ,. 

NONE  

CF-10 

FOAMEX  INTERNATIONAL  INC 

CF-10 

FOAMEX-JPS  AUTOMOTIVE  LP 

NONE  

CF-10 

FOCAL  CORP 

CF-10 

REMOVE 

FOCUS  SURGERY  INC  

NONE  

CF-10 

FOHP  INC  

NONE 

CF-10 

FOILMARK  INC   

NONE   

CF-10 

FOOD  4  LESS  GM  INC  

NONE 

CF-10 

FOOD  4  LESS  HOLDINGS  'NC  /CA 

NONE   

NONE  

CF-10 

FOOD  4  LESS  HOLDINGS  INC  /DE 

CF-04. 

FOOD  4  LESS  MERCHANDISING  INC  , 

NONE  

CF-04 

FOOD  4  LESS  OF  CALIFORNIA  INC  

NONE   

CF-04 

FOOD  4  LESS  OF  SOUTHERN  CALIFORNIA  INC 

NONE   

NONE  

NONE  

CF-04. 

FOOD  COURT  ENTERTAINMENT  NETWORK  INC 

CF-1 0. 

FOOD  TRENDS  ACQUISITION  CORP 

CF-10. 

FOR  HIRE  INC 

CF-10  

NONE  

NONE  

NONE  

CF-10    ... 

REMOVE 

FORECAST  GROUP  LP 

CF-10 

FORE  SYSTEMS  INC /DE/  

CF-10. 

FORREST  CITY  FINANCIAL  CORP  

CF-10. 

FORTE  COMPUTER  EASY  INC  _ 

REMOVE. 

FOTOBALL  USA  INC  

NONE  

NONE  

CF-10  

NONE  

NONE  

CF-06  

CF-07  

NONE  

NONE  

CF-10  

CF-06  

CF-07  

NONE  

NONE  

NONE  

NONE   

CF-10. 

FOUNTAIN  POWERBOAT  INDUSTRIES  INC  

CF-06. 

FOUR  HOLDINGS  INC 

REMOVE. 

FOURTH  SHIFT  CORP    

CF-10 

FPA  MEDICAL  MANAGEMENT  INC 

CF-10. 

FRANCOR  FINANCIAL  INC 

REMOVE. 

FRANKFORD  CORP    

REMOVE. 

FRANKFORT  FIRST  BANCORP  INC  

CF-10. 

FRANKLIN  OPHTHALMIC  INSTRUMENTS  CO  INC     

CF-10. 

FRANKLIN  SELECT  REAL  ESTATE  INCOME  FUND :... 

CF-09. 

FRAWLEY  CORP  

CF-10. 

FREDERICKSBURG  NATIONAL  BANCORP  INC  

REMOVE. 

FREMONT  CORP  

CF-10. 

FRESH  AMERICA  CORP 

CF-10. 

FRIEDMANS  INC 

CF-10. 

FRIENDLY  ICE  CREAM  INC 

CF-10. 

JMI 
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Name 


FRIENDLYS  holding  CO  INC  

frontier  airlines  INC  /CO/  _ - _ 

FRONTIER  NATURAL  GAS  CORP  ™ _ 

FRONTIER  OIL  &  GAS  CO  /DE „„ 

FRONTIER  OIL  EXPLORATION  CO  _ 

FROST  HANNA  ACQUISITION  GROUP  INC „ 

FROST  HANNA  MERGERS  GROUP  INC  „ 

FSA  MUNICIPAL  ASSET  BACKED  CORP „ 

r oD  rlNAN^IAL  L^OHK  .........•■•»»••■■■■■»■•••.••■•••••••••»•••••••••••••••••«••••••••••••••••••••••••■••• 

FSF  FINANCIAL  CORP  

FTP  SOFTWARE  INC   -.. 

FUELCELL  CORP  OF  AMERICA „ 

FULCRUM  TECHNOLOGIES  INC   

FUND  AMERICA  INVESTORS  CORP  11  

FUSION  SYSTEMS  CORP 

FUTUREBKDTICS  INC „ - „ 

FUTURE  NOW  INC  

GALAXY  TELECOM  CAPtTAL  CORP  » _ 

GALAXY  TELECOM  LP 

GALLERY  RODEO  INTERNATIONAL  » 

GALVESTON  HOUSTON  CO   

GAME  FINANCIAL  CORP  ™._ 

GAMETEK  INC  „ „ 

GARDEN  FRESH  RESTAURANT  CORP  /DE/ 

GARDEN  STATE  NEWSPAPERS  INC  _. 

GARDNER  DENVER  MACHINERY  INC 

GARMENT  GRAPHICS  INC „ 

GARTNER  GROUP  INC 

GASONICS  INTERNATIONAL  CORP „~ 

GATES  FA  DISTRIBUTING  INC  

GATEWAY  BANCORP  INC/KY  

GATEWAY  BANCORP  INC  /NY 

GATEWAY  INDUSTRIES  INC  /CA/ 

GB  PROPERTY  FUNDING  CORP 

GC  COMPANIES  INC „ _ 

GEERLINGS  &  WADE  INC  

GENCARE  HEALTH  SYSTEMS  INC _ 

GENEMEDICINE  INC ..... 

GENERAL  ACCEPTANCE  CORP  /IW „ „ 

GENERAL  CELLULAR  CORP _ 

GENERAL  CHEMICAL  CORP  /DE/  ?. '. 

GENERAL  CHEMICAL  GROUP  INC  _ 

GENERAL  DEVICES  INC 

GENERAL  FELT  INDUSTRIES  INC 

GENERAL  GROWTH  PROPERTIES  INC 

GENERAL  MAGIC  INC „ 

GENERAL  MEDIA  INC 

GENERAL  MEDICAL  CORP  /VA  „ „ 

GENERAL  TEXTILES „ 

GENETIC  THERAPY  INC  /DE  „ 

GENMAR  HOLDINGS  INC  

GENZYME  DEVELOPMENT  PARTNERS  LP „ ™ 

GENZYME  TRANSGENICS  CORP 

GEO  ENVIRONMENTAL  RESOURCES  INC 

GEONEX  CORP  „ _ 

GEORGIA  BANK  FINANCIAL  CORP  /GA  „ 

GEOWORKS/CA/  „ 

GF  BANCORP  INC  „ _ 

GFSB  BANCORP  INC  

GIANT  CEMENT  HOLDING  INC „ 

GILLETT  HOLDINGS  INC  „ , 

OILMAN  4  CIOCIA  INC  

GILMER  FINANCIAL  SERVICES  INC _ „.. 

GLADSTONE  RESOURCES  INC 

GLENDALE  BANCORPORATION^JJ  

GLENDALE  FEDERAL  BANK  FEDERAL  SAVINGS  BANK  CUSS  A  SE  1989-1 
GLENDALE  FEDERAL  BANK  FERDERAL  SAVINGS  BANK  SERIES  1990-1  ...„ 

GLEN  ROCK  STATE  BANCORP  INC 

GLENBOROUGH  REALTY  TRl'ST  INC  

GLENGATE  APPAREL  INC  

GLIMCHER  REALTY  TRUST 


KNo. 

Former  group 

New  group 

932090 

NONE  

CF-10. 

921929 

NONE  

CF-10. 

901611 

NONE  

CF-10. 

906350 

NONE  

CF-10. 

907649 

NONE  

CF-10. 

906598 

NONE  

CF-10. 

916844 

NONE  

CF-10. 

930647 

CF-10  

REMOVE. 

920856 

NONE  

CF-10. 

924370 

NONE  

CF-10. 

912548 

NONE  

CF-10. 

924638 

CF-10  

REMOVE. 

912152 

NONE  

CF-10. 

895730 

NONE  

CF-10. 

920029 

NONE  

CF-10. 

922200 

NONE  

CF-10. 

874868 

CF-10  

REMOVE. 

948946 

CF-10  

CF-09. 

948945 

CF-10  

CF-09. 

837852 

NONE  

CF-10. 

039838 

CF-05  

REMOVE. 

920106 

NONE  

CF-10. 

913887 

NONE  

CF-10. 

942133 

NONE  

CF-10. 

918944 

NONE  

CF-10. 

916459 

NONE  

CF-10. 

895641 

NONE  

CF-10. 

749251 

NONE  

CF-10. 

918647 

NONE  

CF-10. 

827838 

CF-05  

REMOVE. 

931066 

NONE  

CF-10. 

758029 

CF-10  

REMOVE. 

725876 

CF-07  

CF-10. 

912906 

NONE  

CF-10. 

912295 

NONE  

CF-10. 

922810 

NONE  

CF-10. 

879028 

CF-10  

REMOVE. 

907111 

NONE  

CF-10. 

937965 

NONE  

CF-10., 

831104 

CF-09  

REMOVE. 

854599 

NONE  

CF-10. 

929697 

CF-10  

REMOVE. 

040528 

CF-07  

CF-09. 

040588 

NONE  

CF-10. 

895648 

NONE  

CF-10. 

933524 

NONE  

CF-10. 

920771 

NONE  

CF-10. 

880123 

NONE  

CF-10. 

899690 

CF-10  

REMOVE. 

875046 

CF-10  

REMOVE. 

823619 

NONE  

CF-10. 

856312 

NONE  

CF-10. 

904973 

NONE  

CF-10. 

914553 

NONE  

CF-10. 

796318 

CF-06  

CF-08. 

880116 

NONE  

CF-10. 

922285 

NONE  

CF-10. 

906787 

NONE  

CF-10. 

942129 

NONE  

CF-10. 

922405 

NONE  

CF-10. 

812011 

NONE  

CF-10. 

914142 

NONE  

CF-10. 

930540 

NONE  

CF-10. 

041656 

CF-08  

CF-10. 

769800 

CF-08  

REMOVE. 

849287 

CF-10  

REMOVE. 

860219 

CF-10  

REMOVE. 

921906 

NONE  

CF-10. 

929454 

NONE  

CF-10. 

916394 

NONE  

CF-10. 

912898 

NONE  

CF-10. 
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Name 


GLOBAL  CAPITAL  ACCESS  CORP  

GLOBAL  INDUSTRIES  LTD  

GLOBALINK  INC   

GLOBAL  OPPORTUNITY  FUND  LP 

GLOBAL  MARKET  INFORMATION  INC 

GLOBALSTAR  TELECOMMUNICATIONS  LTD  

GLOBAL  TELECOMMUNICATION  SOLUTIONS  INC  

GLOBAL  TELEMEDIA  INTERNATIONAL  INC  

GLOBUS  CELLULAR  &  USER  PROTECTION  LTD  

G&L  REALTY  CORP  

GLYCOMEDINC  

GLYKO  BIOMEDICAL  LTD  

GMAC  1990— A  GRANTOR  TRUST 

GMAC  COMMERCIAL  MORTGAGE  SECURITIES  INC  . 

GM  HOLDINGS  INC  

GMI  94  LLC  

GNACCORP  

GNB  BANCSHARES  INC  

GNC  ENERGY  CORP  

GNC  INC  

G/0  INTERNATIONAL  INC  

GOLD  CAPITAL  CORP  /CO/ 

GOLDEN  INTERSTATE  MEDICAL  MANAGEMENT  INC 

GOLDEN  STAR  RESOURCES  LTD  

GOLDEN  SYSTEMS  INC  

GOLDEN  TRIANGLE  ROYALTY  &  OIL  INC  

GOLD  EXPRESS  CORP  

Change  to  STARTRONIX  INTERNATIONAL  INC  .... 

GOLF  ENTERPRISES  INC  IDE/  

GOOD  IDEAS  ENTERPRISES  INC  

GOODRICH  PETROLEUM  CORP  

GORAN  CAPITAL  INC   

GOVERNMENT  EXPORT  TRUST  SERIES  1993-1  

GOVERNMENT  TRUSTS  PH-2 

GP  GROUP  INC  

Change  to  AMERICAN  MEDIA  OPERATIONS  INC  . 

GRAHAM  INCOME  FUND  82A  

GRAND  GAMING  CORP  

GRANITE  DEVELOPMENT  PARTNERS  LP  

GRAPHIX  ZONE  INC   

GREAT  AMERICAN  BACKRUB  STORE  INC  

GREAT  AMERICAN  BANCORP  INC  

GREAT  AMERICAN  BROADCASTING  CORP  

GREAT  AMERICAN  COOKIE  CO  INC  

GREAT  AMERICAN  CORP  

GREAT  AMERICAN  INVESTMENT  NETWORK  INC  

GREATER  ROME  BANCSHARES  INC  

GREAT  LAKES  AVIATION  LTD  

GREAT  PINES  WATER  CO  INC 

GREAT  TRAIN  STORE  CO 

GREAT  WESTERN  AIR  INC  

GREEN  MOUNTAIN  COFFEE  INC 

GREENBRIER  COMPANIES  INC  

GREENFIELD  INDUSTRIES  INC  IDE/ 

GREENMAN  TECHNOLOGIES  INC  

GREENSTONE  INDUSTRIES  INC 

GREENWICH  AIR  SERVICES  INC 

GREENWOOD  RESOURCES  INC  /CO/ 

Change  to  PACKAGING  RESEARCH  CORP 

GREG  MANNING  AUCTIONS  INC  

GRIFFIN  REAL  ESTATE  FUND  II 

GRIFFIN  REAL  ESTATE  FUND  IV  

GRIFFIN  REAL  ESTATE  FUND  V  

GRIFFIN  REAL  ESTATE  FUND  VI  

GRIFFITH  CONSUMERS  CO  /DE/ 

GRIFFITH  CONSUMERS  CO  /MD/ 

GRILL  CONCEPTS  INC  

GROVE  REAL  ESTATE  ASSET  TRUST  

GROW  BIZ  INTERNATIONAL  INC  

GROWTH  ENVIRONMENTAL  INC  

GRYPHON  HOLDINGS  INC 


IK  No. 

Former  group 

Newgro 

943941 

NONE  

CF-10. 

895663 

NONE  

CF-10. 

899679 

NONE  

CF-10 

887724 

NONE  

CF-10 

922811 

NONE  

CF-10 

933401 

NONE  

CF-10. 

925004 

NONE  

CF-10 

789562 

CF-08  

CF-09. 

939402 

NONE  

CF-10 

912240 

NONE  

CF-10 

874248 

CF-10  

REMOVE 

908401 

NONE  

CF-10 

868571 

CF-01  

REMOVE 

947991 

CF-09  

CF-10 

916486 

CF-10  

REMOVE 

928729 

NONE  

CF-10. 

311905 

NONE  

CF-10. 

855572 

CF-10  

REMOVE 

043398 

CF-07  

CF-10. 

936512 

CF-10  

REMOVE 

928447 

NONE  

CF-10. 

919626 

NONE  

CF-10. 

911225 

NONE  

CF-10. 

903571 

NONE  

CF-10. 

911876 

NONE  

CF-10 

042284 

CF-08  

CF-09. 

761895 

CF-08  

CF-10. 

761895 

CF-08  

CF-10. 

921756 

NONE  

CF-10. 

916714 

NONE  

CF-10. 

943861 

CF-10  

CF-02. 

925600 

NONE  

CF-10. 

898313 

NONE  

CF-10. 

879570 

CF-10  

REMOVE. 

853927 

CF-10  

CF-10. 

853927 

CF-10  

CF-10. 

400001 

CF-07  

REMOVE. 

911760 

NONE  

CF-10. 

925171 

NONE  

CF-10. 

915684 

NONE  

CF-10. 

934006 

NONE  

CF-10. 

943064 

NONE  

CF-10. 

849143 

CF-10  

REMOVE. 

920110 

NONE  

CF-10. 

043271 

CF-07  

REMOVE. 

901514 

NONE  

CF-10. 

928484 

NONE  

CF-10. 

914397 

NONE  

CF-10. 

906285 

NONE  

CF-10 

924380 

NONE  

CF-10. 

909232 

NONE  

CF-10. 

909954 

NONE  

CF-10. 

923120 

NONE  

CF-10. 

906419 

NONE  

CF-10. 

932699 

NONE  

CF-10. 

922862 

NONE  

CF-10. 

891461 

CF-10  

REMOVE. 

718474 

CF-07  

CF-09 

718474 

CF-07  

CF-09. 

895516 

NONE  

CF-10. 

319716 

CF-06  

CF-08. 

728526 

CF-06  

CF-08. 

760451 

CF-06  

CF-08. 

783452 

CF-06  

CF-08. 

935814 

NONE  

CF-10. 

801937 

CF-09  

REMOVE. 

895041 

NONE  

CF-10. 

920776 

NONE  

CF-10. 

908315 

NONE  

CF-10. 

913890 

NONE  

CF-10. 

912558 

NONE  

CF-10. 

11 
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Name 


GS  financial  products  us  LP 

GS  technologies  operating  CO  INC 

GUARANTY  BANCSHARES  CORP _.. 

guaranty  state  BANCORP  

GUIDANT  CORP  ~ 

GUILFORD  PHARMACEUTICALS  INC  

GUINNESS  TELLI-PHONE  CORP  

GULF  &  SOUTHERN  FINANCIAL  CORP  ...„ 

GULF  SOUTH  MEDICAL  SUPPLY  INC  

GUTHRIE  SAVINGS  INC   

GVC  VENTURE  CORP  /DE/  

GWCCORP  - 

GWINNETT  BANCSHARES  INC 

HAAGEN  ALEXANDER  PROPERTIES  INC  

HAGGAR  CORP  

HALLMARK  HEALTHCARE  CORP , 

HALLWOOD  HOLDINGS  INC  

Change  to  OAKHURST  CAPITAL  INC 

HALLWOOD  INDUSTRIES  INC  

Change  to  STEEL  CITY  PRODUCTS  INC  

HALO  HOLDINGS  GROUP 

HA  LO  INDUSTRIES  -.. 

HAMILTON  BANCORP  INC - - 

HAMILTON  FINANCIAL  SERVICES  CORP , 

HAMMONS  JOHN  Q  HOTELS  LP  

HANCOCK  JOHN  REAL  ESTATE  L  P 

HANCOCK  JOHN  REALTY  INCOME  FUND  III  LP 

HAPPINESS  EXPRESS  INC  , 

HARBOR  INVESTMENT  CORP  _ , 

HARBOUR  CAPITAL  CORP  

HARBOUR  INTERMODAL  LTD  

HARMONEY  STREET  CAPITAL  INC  

Change  to  NETWORK  LONG  DISTANCE  INC 

HARMONY  BROOK  INC  

HARMONIC  LIGHTWAVES  INC 

HARRAHS  JAZZ  CO  

HARRIER  INC 

HARRIS  CHEMICAL  NORTH  AMERICA  INC 

HARRIS  COMPUTER  SYSTEMS  CORP  

HARRYS  FARMERS  MARKET  INC  „ 

HARVARD  FUTURES  FUND  LLC  I. 

HARVEST  E-XPRESS  INC   

HARVEST  HOME  FINANCIAL  CORP 

HARVEY  ENTERTAINMENT  CO  

HARVEY  UNIVERSAL  INC   

HARVEYS  CASINO  RESORTS  

HASKEL  INTERNATIONAL  INC » 

HAT  BRANDS  INC  „ „. 

HAUPPAUGE  DIGITAL  INC  

HAYWOOD  BANCSHARES  INC  

HB  COMMUNICATIONS  ACQUISITION  CORP  

HCA  HOSPITAL  CORPORATION  OF  AMERICA  ... 
HCBINC  „ 


HCIA  INC  

HDS  NETWORK  SYSTEMS  INC  -f.. 

HEALTH  ADVANCEMENT  SERVICES  INC  /DE/  ^.. 

HEALTHCARE  AMERICA  INC  

HEALTH  CARE  PROPERTIES  II  L  P  

HEALTH  &  COMMUNITY  LIVING  INC 

HEALTHDYNE  TECHNOLOGIES  INC  „.... 

HEALTH  MANAGEMENT  SYSTEMS  INC  

HEALTHPLAN  SERVICES  CORP 

HEALTH  POWER  INC  /DE/ 

HEALTHRITE  INC  

HEALTHWISE  OF  AMERICA  INC „ 

HEALTHY  PLANET  PRODUCTS  INC 

HEARTLAND  FINANCIAL  USA  INC   

HEARTLAND  GROUP  OF  COMPANIES  INC 

HEARTLAND  WIRELESS  COMMUNICATIONS  INC  

HEILEMAN  G  BREWING  CO  INC  

HELEN  OF  TROY  LTD  


CIK  No. 


914720 
925906 
768536 
900342 
929987 
918066 
940036 
774555 
889885 
925533 
814286 
779244 
858862 
913292 
892533 
766052 
874238 
874238 
046535 
046535 
869052 
891285 
894172 
899161 
916536 
708319 
842741 
923662 
874386 
897062 
933649 
830488 
830488 
878208 
851310 
916611 
789847 
910711 
927133 
899755 
932093 
937601 
919624 
904350 
911671 
914022 
918022 
883581 
930803 
940941 
900029 
846489 
879741 
935001 
894743 
853074 
914627 
760689 
904919 
900307 
861179 
942319 
917674 
910329 
912955 
768260 
920112 
909108 
917707 
914982 
916789 


Former  group 


New  group 


NONE 
NONE 
CF-06 
NONE 
NONE 
NONE 
NONE 
CF-06 
NONE 
NONE 
CF-08 
CF-03 
CF-10 
NONE 
NONE 
CF-04 
CF-10 
CF-10 
CF-06 
CF-06 
CF-10 
NONE 
CF-10 
NONE 
NONE 
CF-06 
CF-09 
NONE 
CF-10 
NONE 
NONE 
CF-09 
CF-09 
NONE 
NONE 
NONE 
CF-07 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
CF-10 
NONE 
NONE 
CF-10 
NONE 
CF-06 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-08 
NONE 
NONE 
NONE 
NONE 
NONE 


CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-07. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-b9. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-IO. 
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Name 


HELICON  GROUP  LP  

HELLO  DIRECT  INC  ,'DE/ , 

HEMASUREINC  „ _ 

H.E.R.C.  PRODUCTS  INC  „, 

HERITAGE  FEDERAL  BANCSHARES  INC „ „ , 

HERITAGE  OAKS  BANCORP 

HF  BANCORP  INC  

HFC  REVOLVING  CORP  , 

HI  RISE  RECYCLING  SYSTEMS  INC  

HI  SHEAR  TECHNOLOGY  CORP  f. 

HIGH  HOPES  INC 

HIGHWAYMASTER  COMMUNICATIONS  INC  „ 

HIGHWOODS  PROPERTIES  INC  , 

HILITE  INDUSTRIES  INC 

HIRSCH  INTERNATIONAL  CORP , 

HMN  FINANCIAL  INC  , 

HMO  AMERICA  INC  

HOLLY  PRODUCTS  INC 

HOLLY  RESIDENTIAL  PROPERTIES  INC  

HOLLYWOOD  ENTERTAINMENT  CORP  

HOLMES  PROTECTION  GROUP  INC  ; 

HOLNAM  INC   „ 

HOME  BANCORP /IN 

HOME  BUILDING  BANCORP  INC  

HOMECAPITAL  INVESTMENT  CORP  

HOMEDCO  GROUP  INC  

HOME  EXPRESS  INC  /DE/ 

HOMEFEDCORP  

HOME  FINANCIAL  CORP/DE  

HOME  NATIONAL  CORP/MA  

HOME  PROPERTIES  OF  NEW  YORK  INC  

HOME  STAKE  OIL  &  GAS  CO   

HOME  STATE  HOLDINGS  INC  

HOMEOWNERS  FINANCIAL  CORP 

HOMETOWN  BUFFET  INC  

HOPE  TECHNOLOGIES  INC  /NV 

HORIZON  BANCORP  INC  

HORIZON  CELLULAR  TELEPHONE  CO  LP 

HORIZON  FINANCIAL  SERVICES  CORP  

HORIZON  MENTAL  HEALTH  MANAGEMENT  INC  

HORIZON  OUTLET  CENTERS  INC  

Change  to  HGI  REALTY  INC  

HOSIERY  CORP  OF  AMERICA  INC 

HOSSS  STEAK  &  SEA  HOUSE  INC  

HOTEL  INVESTORS  CORP 

Change  to  STARWOOD  LODGING  CORP  

HOTEL  INVESTORS  TRUST  

Change  to  STARWOOD  LODGING  TRUST 

HOULIHANS  RESTAURANT  GROUP  INC  

HOUSEHOLD  AFFINITY  FUNDING  CORP  

HOUSEHOLD  FINANCE  CORP  HOUSEHOLD  AFFINITY  CRED  CARD  MAS  TR  I 

HOUSEHOLD  RECEIVABLES  FUNDING  CORP  

HOUSEHOLD  RECEIVABLES  FUNDING  CORP  II  

HOUSTON  BIOTECHNOLOGY  INC  

HOUSTON  OIL  TRUST  „ 

HOUSTON  SAM  RACE  PARK  LTD  ; 

HRSI  FUNDING  INC  

HUB  GROUP  INC  

HUDSON  RESOURCES  INC  

HUDSON  TECHNOLOGIES  INC  /NY  

HUGOTON  ENERGY  CORP  

HUMPHREY  HOSPITALITY  TRUST  INC  

HUNGARIAN  TELECONSTRUCT  CORP  

HUNTCO  INC 

HUNTER  RESOURCES  INC  

HUNTSMAN  CORP  

HWCC  TUNICA  INC  

HYPERMEDIA  COMMUNICATIONS  INC  

IBS  FINANCIAL  CORP  

ICHI-BON  INVESTMENT  CORP  

ICN  BIOMEDICALS  INC  


CIK  No. 


915767 

937265 

919745 

919010 

882246 

921547 

941547 

923147 

906605 

918027 

800181 

944400 

921082 

915197 

915909 

921183 

742415 

909753 

900340 

905895 

926764 

860602 

916822 

930594 

320545 

873399 

934597 

833795 

921151 

715128 

923118 

882378 

906524 

932268 

910558 

804154 

931332 

898675 

920600 

935007 

911645 

911645 

934383 

937258 

316206 

316206 

048595 

048695 

909723 

906327 

906328 

877655 

894153 

812594 

356118 

911082 

880283 

940942 

924710 

925528 

914144 

929545 

905428 

905722 

031063 

918763 

927801 

894680 

925780 

935730 

798166 


Fcrmer  group 


NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-07 

NONE 

CF-10 

NONE 

NONE 

CF-02 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-09 

NONE 

CF-04 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-09 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-04 

CF-04 

CF-04 

CF-04 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-05 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-04 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF^IO. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-1D. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-04. 

CF-04. 

CF-04. 

CF-04. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 
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Nwna 


ION  PHARMACEUTICALS  INC 

ICN  PHARMACEUTICALS  INC  /OE/ 

ICON  HEALTH  &  FITNESS  INC 

ICU  MEDICAL  INC  /DE 

IDAHO  CO  

IDEON  GROUP  INC 

IDF  INTERNATIONAL  INC _ 

I  DM  CORP  - 

IDM  ENVIRONMENTAL  COf«P  

IDM  PARTICIPATING  INCOME  CO  V  

IDM  PARTICIPATING  INCOME  CO  VW  

lEA  INCOME  FUND  VI  

lEA  INCOME  FUND  VII  

lEA  INCOME  FUND  VIM  „ 

lEA  INCOME  FUND  IX  LP 

lEA  INCOME  FUND  X  LP  

lEA  INCOME  FUND  XI  LP  

lEA  INCOME  FUND  XII  LP 

lEA  MARINE  CONTAINER  FUND  II  

IE;v  M:i--  \E  CONTAINER  INCOME  FUND  III  

IE  A  ^.«A-  -.£  CONTAINER  INCOME  FUND  IV  

lEA  u-     ■  E  CONTAINER  INCOME  FUND  V-A  

IE>  M^      ,ii  CONTAINER  INCOME  FUND  V-B  _ 

lEC  FUNDING  CORP 

IGEN  INC  /CA/  

IG  LABORATORIES  INC 

ILUNOVACORP  ...„ „.. 

ILM  I  LEASE  CORP 

ILM  II  LEASE  CORP 

IMAC  MERGER  SUBSIDIARY  INC 

MAGEAMERICA  INC  

Change  to  MEDALLIANCE  INC  _ „. 

IMAGE  INDUSTRIES  INC  

IMAGE  SENSING  SYSTEMS  INC  . 

M  SYSTEMS  CORP „ „ 

v.-^-;^  SERVICES  INC  

IMA  MEDIKOS  GROUP  INC  

IMAX  CORP  

IMCLONE  SYSTEMS  INC  /DE 

IMMO  FINANCE  CORP  

IMMUNE  RESPONSE  CORP „„:._ 

IMNET  SYSTEMS  INC  

IMPACT  INCOME  INVESTMENTS  INC  

IMPERIAL  GOVERNMENT  INCOME  TRUST  SERIES  I  

IMPERIAL  INDUSTRIES  INC  

IMREG  INC  

IMSCO  INC  /MA/ 

IN  BRAND  CORP  _..„ „ 

INCO  HOMES  CORP  

INCOME  OPPORTUNITY  REALTY  INVESTORS  INC/TX  

INCONTROLINC  

INDEPENDENT  AMERICAN  PARTICIPATING  INCOME  FUND  LP  ... 

INDEPENDENT  BANCORP  OF  ARIZONA  INC 

INDEPENDENT  BANKS  OF  VIRGINIA  INC    

Change  to  HERITAGE  BANKSHARES  INC  A/A  

INDEPENDENT  RESEARCH  AGENCY  FOR  LIFE  INSURANCE  INC 

INDEPENDENT  TELECOMMUNICATIONS  NETWORK  I  

INDIANA  WIRELESS  LTD  „ 

INDIANTOWN  COGENERATION  FUNDING  CORP  

INDRESCOINC  

Change  to  GLOBAL  INDUSTRIAL  TECHNOLOGIES  INC  

INDUSTRIAL  BANCORP  INC  

INDUSTRIAL  SCIENTIFIC  CORP  

INDUSTRIAL  TRAINING  CORP 

I  NET  INC   „ 

INFOMED  HOLDINGS  INC  .*. 

INFORMATION  AMERICA  INC  /GA 

INFORMATION  SOLUTIONS  INC  _ 

Change  to  IMAGE  SOFTWARE  INC  „.. 

INFORMATION  STORAGE  DEVICES  INC  /CA/ 

INFOSAFE  SYSTEMS  INC  


CIKNo. 


930184 
049601 
934798 
883984 
809365 
943097 
874993 
932143 
909792 
849623 
875347 
774482 
803511 
821097 
836972 
853735 
867640 
879045 
315806 
350202 
357047 
727047 
727048 
934665 
916304 
861992 
914755 
932091 
932092 
932124 
886037 
886037 
905435 
943034 
049852 
927798 
849407 
921582 
765258 
919605 
817785 
893329 
839848 
900472 
049930 
730757 
924396 
909278 
897432 
949961 
871629 
760688 
915305 
719731 
719731 
364242 
834948 
932982 
927630 
887941 
887941 
942899 
906108 
764867 
789860 
896157 
879772 
723574 
723574 
932980 
894738 


Former  group 


CF-10 
CF-03 
NONE 
NONE 
CF-08 
CF-10 
CF-10 
CF-10 
NONE 
CF-10 
CF-10 
CF-09 
CF-09 
CF-09 
CF-09 
CF-10 
CF-10 
CF-10 
CF-09 
CF-09 
CF-09 
CF-09 
CF-09 
NONE 
NONE 
CF-10 
CF-10 
NONE 
NONE 
CF-10 
CF-10 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
CF-07 
CF-07 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-07 
CF-10 
CF-08 
CF-08 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
CF-10 
NONE 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
CF-07 
CF-07 
NONE 
NONE 


New  group 


CF-03. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-04. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-08. 

CF-oe. 

CF-08. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 

CF-03. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10.    • 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 

CF-09. 

CF-09. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

REMOVE. 

CF-10.- 

REMOVE. 

CF-07. 

CF-07. 

CF-10. 

CF-10. 
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Name 

CIK  No. 

Former  group 

New  group 

INFOSOFT  international  INC 

917471 
906709 
899394 
811038 
717754 
923284 
■      822084 
891162 
926866 
903651 
897795 
901099 
775526 
925170 
929140 
878612 
929140 
932696 
799096 
799096 
850217 
912081 
927856 
050857 
764691 
922aa'S 
730169 
768545 
932021 
943354 
850510 
879482 
864338 
855419 
863449 
867861 
858449 
908837 
911216 
876718 
914536 
921563 
828146 
702736 
913760 
865745 
865745 
923142 
907116 
a^'>640 
910111 
318775 
862371 
862371 
880591 
925376 
916614 
898777 
907686 
918184 
803227 
927807 
845400 
945676 
934539 
884509 
942317 
896878 
888861 
920424 
043340 

NONE  

NONE  

NONE  

CF-07  

CF-07  

NONE  

NONE  

CF-10  

NONE  

NONE  

NONE   

NONE   

CF-05  

NONE   

CF-10  

CF-10 

INHALE  THERAPEUTIC  SYSTEMS  

CF-10 

INITIAL  ACQUISITION  CORP  

CF-10 

INLAND  GOLD  &  SILVER  CORP  A/VA/ 

CF-07 

Change  to  INLAND  RESOURCES  INC  

CF-07 

INLAND  MONTHLY  INCOME  FUND  III  INC  

CF-10 

INNERDYNE  INC '. 

CF-10 

INNERSPACE  INC  _ 1 

REMOVE 

INNKEEPERS  USA  TRUST/FL 

CF-10 

INNODATACORP  

CF-10 

INNOVATIVE  GAMING  CORP  OF  AMERICA  

CF-10 

INNOVIR  LABORATORIES  INC „ 

CF-10. 

INOVISION  CORP  

CF-10 

"INPHYNET  MEDICAL  MANAGEMENT  INC  

CF-10 

INSET  INDUSTRIES  INC  

REMOVE 

INSCICORP 

NONE  

NONE  

NONE  

CF-06  

CF-06  

CF-10  

CF-10 

CF-10. 

INSET  INDUSTRIES  INC 

CF-10 

INSIGHT  ENTERPRISES  INC „ 

CF-10. 

INSITUFORM  SOUTHEAST  CORP  _ 

CF-09. 

Change  to  ENVIROQ  CORP 

CF-09 

INSTAFF  INTERNATIONAL  INC 

REMOVE 

INTEGRACARE  INC  

REMOVE 

INTEGRATED  COMMUNICATION  NETWORK  INC 

NONE   

CF-09  

CF-10  

NONE   

CF-06  

CF-10  

NONE   

NONE   

CF-08  

CF-10  

CF-10. 

INTEGRATED  RESOURCES  INC 

REMOVE. 

INTEGRATED  RESOURCES  NATIONAL  LEASE  INCOME  FUND  4  

REMOVE 

INTEGRITY  MUSIC  INC 

CF-10. 

INTELLICORP  INC 

CF-10. 

INTEL  OVERSEAS  CORP  

CF-07. 

INTERACTIVE  FLIGHT  TECHNOLOGIES  INC 

CF-10. 

INTERACTIVE  GROUP  INC 

CF-10. 

INTERACTIVE  MEDIA  TECHNOLOGIES  INC „ 

CF-10. 

INTERACTIVE  NETWORK  INC  /CA  

REMOVE. 

INTERCAP  MONITORING  INCOME  FUND  IV-A  LTD 

CF-10  

REMOVE. 

INTERCAP  MONITORING  INCOME  FUND  IV-B  LTD 

CF-10  

REMOVE. 

INTERCAP  MONITORING  INCOME  FUND  IV-C  LTD  

CF-10 

CF-10  

CF-10  

NONE   

NONE   

CF-10  

NONE  

NONE   

NONE   

CF-06  

NONE  

CF-10  _. 

CF-10  

NONE  

NONE  

CF-10  

NONE  

CF-06  

CF-10  

CF-10  

CF-10  

REMOVE. 

INTERCAP  MONITORING  INCOME  FUND  IV-D  LTD  

REMOVE. 

INTERCONTINENTAL  TRAVEL  SERVICES  INC  

•REMOVE. 

INTERCOUNTY  BANCSHARES  INC  

CF-10. 

INTERFILM  INC  „ 

CF-10. 

INTERGROUP  HEALTHCARE  CORP  /DE  

REMOVE. 

INTERIM  SERVICES  INC „ 

CF-10. 

INTERIORS  INC  „ 

CF-10. 

INTERLINK  ELECTRONICS „.... 

CF-10.    " 

INTERMETRICS  IN   

CF-09. 

INTERNATIONAL  ASSETS  HOLDING  CORP 

CF-10. 

INTERNATIONAL  CABLECASTING  TECHNCl^OGIES  INC  

CF-10. 

Change  to  DMX  INC _ 

CF-10. 

INTERNATIONAL  FRANCHISE  SYSTEMS  INC 

CF-10. 

INTERNATIONAL  METALS  ACQUISITION  CORP 

CF-10. 

INTERNATIONAL  MOVIE  GROUP  INC  'DE/ 

INTFRNJATIONAI    PI77A  TORP                                                                      ,  , 

REMOVE. 
CF-10. 

INTERNATIONAL  POWER  MACHINES  CORP  

REMOVE. 

INTERNATIONAL  TELECOM  SERVICES  iNC 

Change  to  BULLET  SPORTS  INTERNATIONAL  INC 

CF-10. 
CF-10. 

INTERNATIONAL  THERMAL  PACKAGING   NC                

REMOVE. 

INTERNATIONAL  TRAINING  &  EDUCATION  CORP ;... 

CF-10  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

REMOVE. 

INTERNATIONAL  VITAMIN  CORP     

CF-10. 

INTERPOOL  INC  „ .-. 

CF-10. 

INTERSCIENCE  COMPUTER  CORP  /CA/ 

CF-10. 

INTERSTATE  NATIONAL  DEALER  SERVICES  INC  

CF-10. 

INTERTAN  INC  „ 

CF-10. 

INTERVEST  BANCSHARES  CORP   

CF-10. 

INTERWEST  COMMUNICATIONS  CORP 

REMOVE. 

INTIMATE  BRANDS  INC  „ 

NONE  

NONE  

CF-10  

NONE  

NONE  

CF-10  

NONE  ._ 

CF-06  

CF-10. 

INTIME  SYSTEMS  INTERNATIONAL  INC 

CF-10. 

INTRAMED  LABORATORIES  INC  /CA/ 

REMOVE. 

INTRAV  INC        

CF-10. 

INTUIT  INC 

CF-10. 

INVESTMENT  COLLATERAL  CORP  

REMOVE. 

INVESTMENT  TECHNOLOGY  GROUP  INC   _ 

CF-10. 

INVESTORS  INSURANCE  GROUP  INC  

CF-08. 
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Name 


investors  trust  inc -, 

IVEY  PROPERTIES  INC 

ionic  fuel  TECHNOLOGY  INC 

IOWA  BANCORP  INC  

IOWA  SOUTHERN  LmUTlES  CO ..... 

IOWA  ULTRA  FUTURES  FUND  L  P  „. 

IPC  INFORMATION  SYSTEMS  INC  , 

IPI  INC  

IRG  TECHNOLOGIES  INC , 

IS8  FINANCIAL  CORP/LA  „ , 

ISOLYSER  CO  INC  /GA/ , 

ISP  CHEMICALS  INC » „ - 

ISRAEL  SEMICONDUCTOR  CORP  , 

Change  to  INTERNATIONAL  SEMICONDUCTOR  CORP  , 
ISRAEL  TECH  ACQUISITION  CORP  

Change  to  KELLSTROM  INDUSTRIES  INC 

ITHACA  BANCORP  INC 

ITI  TECHNOLOGIES  INC  , 

ITRONICS  INC „ -.., 

ITT  EDUCATIONAL  SERVICES  INC  , 

ITT  FLOORPLAN  RECEIVABLES  LP  

Change  to  DEUTSCHE  FLOORPLAN  RECEIVABLES  LP 

IVEX  HOLDINGS  CORP  

IVEY  PROPERTIES  INC  „ 

IVI  PUBLISHING  INC  

JABIL  CIRCUIT  INC  „ , 

JACKSON  HEWITT  INC  , 

JACKSON  HOLDING  CORP  ....„ , 

JACOBS  JAY  INC  _ 

JACQUES  MILLER  REALTY  PARTNERS  LP  , 

JACQUES  MILLER  REALTY  PARTNERS  LP  IV 

JAGUAR  GROUP  LTD  _ - , 

Change  to  TECH  SQUARED  INC 

J  A  INDUSTRIES  INC  - ^.... 

JAKES  PIZZA  INTERNATIONAL  INC  

JAKO  INC  /De  

JALATE  LTD  INC _ „, 

JAMES  RIVER  BANKSHARES  INC  „.. 

JAMESWAYCORP  .._ 

JANSKO  INC  /FL  

JASON  NORTHCO  PROPERTIES  LP  IK 

JAVA  CENTRALE  INC  /CA/  „ _ 

JDN  REALTY  CORP  „- ' 

JEC  LASERS  INC _ 

JEFFERSON  BANCORP  INC  /LA/  _ 

JEFFERSON  SMURFIT  CORP  

Change  to  JSCE  INC  _.. _ 

JETFLEETIII 

JIMBOS  JUMBOS  INC  /OE  „ 

JOHNSTOWN  AMERICA  INDUSTRIES  INC 

JOHNSTOWN  CONSOLIDATED  INCOME  PARTNERS  

JOHNSTOWN  CONSOLIDATED  INCOME  PARTNERS  2  

JONES  INTERACTIVE  MULTIMEDIA  TRUST 

JONES  PROGRAMMING  PARTNERS  3  LTD  

JORGENSEN  EARLE  M  HOLDING  CO  INC  

JOS  A  BANK  CLOTHIERS  INC   

JOSHUA  J  LTD 

JOTAN  INC  „ 

JPS  AUTOMOTIVE  PRODUCTS  CORP „ 

JP  FOODSERVICE  INC  

JSLINC 

Change  to  WORLDWIDE  GOLF  RESOURCES  INC 

JUNO  ACQUISITIONS  INC  

JUPITER  NATIONAL  INC - 

JUST  FOR  FEET  INC 

JUST  LIKE  HOME  INC  „ 

KAHLER  MANAGEMENT  CORP  

KAHLER  REALTY  CORP  „ „ 

KANEB  PIPE  LINE  PARTNERS  LP  

KARCHER  CARL  ENTERPRISES  INC 

KASLER  HOLDING  CO „ 


CIK  No. 


052441 
315882 
925006 
921184 
052508 
862251 
923071 
921753 
899283 
933141 
929299 
882742 
828413 
828413 
918275 
918275 
846656 
930542 
825203 
922475 
914063 
914063 
900367 
315882 
910391 
898293 
840346 
925627 
812127 
703710 
784040 
939077 
939077 
919723 
904148 
867964 
914026 
935037 
053134 
880433 
746031 
920528 
916836 
354697 
921581 
727742 
727742 
930832 
879027 
906114 
787621 
812431 
935809 
934390 
931687 
814675 
925604 
921381 
919233 
928395 
810156 
810156 
927040 
043620 
918111 
934380 
929536 
928697 
853890 
353718 
906469 


Fornier  group 


CF-05 
CF-08 
NONE 
NONE 
CF-04 
CF-10 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-10 
CF-09 
CF-09 
CF-10 
CF-10 
CF-10 
NONE 
CF-10 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-05 
CF-07 
CF-06 
CF-10 
CF-10 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-09 
CF-10 
CF-07 
NONE 
NONE 
CF-08 
NONE 
CF-02 
CF-02 
NONE 
CF-10 
NONE 
CF-06 
CF-07 
CF-10 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-09 
CF-09 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
CF-05 
CF-04 
NONE 


New  group 


CF-09. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-04. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-02. 

CF-02. 

CF-10. 

REMOVE. 

CF-10. 

CF-08. 

CF-08. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

CF-04. 

REMOVE. 

CF-10. 
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Name 


KATZ  MEDIA  GROUP  INC 

KBK  CAPITAL  CORP  

KEARNY  STREET  REAL  ESTATE  CO  LP 

KELLER  FINANCIAL  SERVICES  OF  CENTRAL  FLORIDA  INC  /FL/"" 
KELLER  FINANCIAL  SERVICES  OF  CLEARWATER  INC 
KELLER  FINANCIAL  SERVICES  OF  FLORIDA  INC 
KELLER  FINANCIAL  SERVICES  OF  MID  FLORIDA  INC 
KELLER  FINANCIAL  SERVICES  OF  NORTH  FLORIDA  iNc" 
KELLER  FINANCIAL  SERVICES  OF  PINELLAS  INC 
KELLERJ^INANCIAL  SERVICES  OF  WEST  FLORIDA  INC 

KELLEY  OIL  CORP  

KELLEY  OIL  &  GAS  CORP '.'"""". 

KELLEY  PARTNERS  1991  DEVELOPMENT  'DRILLING  PROGRAM 
KELLEY  PARTNERS  1994  DEVELOPMENT  DRILLING  PROGRAM 

KELLY  MOTORS  LTD  

KENDALL  INTERNATIONAL  INC  

KENETECH  CORP  

KENMAR  PERFORMANCE  PARTNERS  LP  /NY/  

KENTUCKY  ELECTRIC  STEEL  INC  iDEJ  

KENTUCKY  FIRST  BANCORP  INC 

KEPTEL INC  

KEYSTONE  CUSTODIAN  FUNDS  INC  

KEYSTONE  INVESTMENTS  INC  

KEY  TECHNOLOGY  INC 

KFX INC  


KINERET  ACQUISITION  CORP   

Change  to  HAIN  FOOD  GROUP  INC  

KIRLIN  HOLDING  CORP  

KIRSCHNER  MEDICAL  CORP  

KISUK  J  I  MORTGAGE  CORP 

KITTY  HAWK  INC  

KLS  ENVIRO  RESOURCES  INC  

KMS  INDUSTRIES  INC  

KM  SYSTEMS  INC  „ 

KNICKERBOCKER  CAPITAL  CORPORATioN 

KNICKERBOCKER  L  L  CO  INC 

KNICKERBOCKER  VILLAGE  INC  

KNIGHT  NATURAL  GAS  INC   :.... 

KNIGHT  TRANSPORTATION  INC 

KNOGOCORP  

KNOGO  NORTH  AMERICA  INC  

KNOWLEOGEWARE  INC 

Change  to  STERLING  SOFTWARE  SOUTHERN  INC  ...: 

KOALA  CAPITAL  CORP  

KOALA  CORP  /CO/  

KOGER  PROPERTIES  INC  /FL/  

KOPPERS  INDUSTRIES  INC   

KP  GRUBB  &  ELLIS  REALTY  INCOME  FUND  LP  .... 

KP  MILLER  REALTY  GROWTH  FUND  I  LP  

KP  MILLER  REALTY  GROWTH  FUND  II  LP  

KP  MILLER  REALTY  GROWTH  FUND  III  LP  

KRANZCO  REALTY  TRUST  

KRELITZ  INDUSTRIES  INC  

KRUPP  INSTITUTIONAL  MORTGAGE  FUND  LTD  PARTNERSHIP 

KRUPP  YIELD  PLUS  LIMITED  PARTNERSHIP  

K&S  VENTURES  INC  

KTI  INC  


KURZWEIL  APPLIED  INTELLIGENCE  INC  /DE/    . 
LABORATORY  SPECIAUSTS  OF  AMERICA  INC 

LACROSSE  FOOTWEAR  INC  

LADY  LUCK  GAMING  FINANCE  CORP 

LAFAYETTE  INDUSTRIES  INC  

LA  JOLLA  PHARMACEUTICAL  CO 

LAKEVIEW  FINANCIAL  CORP  /NJ/ 

LA  MAN  CORP  

LAMAR  ADVERTISING  CO 

LAMBERT  COMMUNICATIONS  INC  

LANCER  INDUSTRIES  INC  /DE/  

LANDAIR  SERVICES  INC 

LANDMARK  BANCORP  „ 

LANDRYS  SEAFOOD  RESTAURANTS  INC  , 


CIK  No. 


934494 

921559 

901080 

915776 

895779 

886021 

922363 

923170 

906604 

927974 

746627 

930529 

876859 

915915 

853154 

851961 

807708 

922575 

910394 

943891 

819840 

907244 

907243 

906193 

912365 

910406 

910406 

930797 

785022 

885535 

932110 

894988 

056356 

730991 

818806 

932136 

056396 

940516 

929452 

056439 

933161 

854992 

854992 

894539 

913285 

355357 

916075 

806186 

700834 

716139 

765197 

889427 

056808 

757549 

818077 

928373 

931581 

769191 

925052 

919443 

921178 

918377 

920465 

921692 

718660 

899045 

913755 

722069 

912728 

705403 

908652 


Fotmer  group 


NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-06 

NONE 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-07 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

CF-06 

CF-10  , 

NONE  , 

NONE  , 

CF-09  . 

CF-06  . 

CF-10  . 

NONE  . 

CF-07  . 

NONE  . 

NONE  . 

CF-05  . 

NONE  . 

CF-05  . 

CF-05  . 

NONE  . 

NONE  . 

CF-03  . 

NONE  . 

CF-07  . 

CF-09  ., 

CF-09  .. 

CF-09  .. 

CF-10  .. 

CF-06  .. 

CF-06  .. 

CF-09  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-08  .. 

NONE  ... 

NONE  .., 

CF-09  ... 

NONE  ... 

CF-08  ... 

NONE  ... 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-ia 

CF-09. 

REMOVE. 

CF-04. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 
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Name 


LA  petite  holdings  CORP  

LA  QUINTA  MOTOR  INNS  LTD  PARTNERSHIP 

LARK  TECHNOLOGIES  INC ™ _. 

LASERTECHNICS  INC 

LAS  VEGAS  COMMUNICATIONS  CORP 

LAS  VEGAS  MAJOR  LEAGUE  SPORTS  INC 

LA  TEKO  RESOURCES  LTD „ 

LAZER  TRON  CORP 

LCI  INTERNATIONAL  INC  NAJ  

LCS  BANCORP  INC 

LDA  SYSTEMS  INC  .._ „ 

LDB  CORP  TXy 

LEADER  FINANCIAL  CORP  „ 

LEADING  EDGE  EARTH  PRODUCTS  INC  

LEAK  X  ENVIRONMENTAL  CORP „ 

LEASEWAY  TRANSPORTATION  CORP  

LEATHER  FACTORY  INC  

LEGGOONS  INC  

LEHMAN  STRUCTURED  ASSETS  INC  

LESLIE  BUILDING  PRODUCTS  INC  ..„ 

LEVEL  ONE  COMMUNICATIONS  INC  ICAJ 

LEVIATHAN  GAS  PIPELINE  PARTNERS  L  P  

LEVIT2  FURNITURE  INC „ 

LEVY  BANCORP  ICAJ  ...„ 

LEXINGTON  CORPORATE  PROPERTIES  INC  ~ 

LEZAK  GROUP  INC  

UBBEY  INC  

UBERTY  GROWTH  PROPERTIES  LTD  PARTNERSHIP 

UBERTY  HIGH  INCOME  PLUS  LTD  PARTNERSHIP  

UBERTV  HOUSING  PARTNERS  LTD  PARTNERSHIP  „., 
UBERTY  INCOME  PROPERTIES  LTD  PARTNERSHIP  .. 

UBERTY  MEDIA  CORPORATION 

UBERTY  PROPERTY  LIMITED  PARTNERSHIP  

UBERTY  PROPERTY  TRUST  

UBERTY  REAL  ESTATE  LTD  PARTNERSHIP 

UBERTY  REAL  ESTATE  LTD  PARTNERSHIP  II  

UBERTY  REAL  ESTATE  LTD  PARTNERSHIP  III  

UBERTY  TECHNOLOGIES  INC  

UDA  INC  

UFE  BANCORP  INC  .„ 

UFECELLCORP  :: 

UFERATE  SYSTEMS  INC 

UFESTARCORP   

UFETIME  PRODUCTS  INC  — , 

UGHT  SAVERS  U  S  A  INC  -, 

UN  TELEVISION  CORP ™ , 

UNCOLN  FINANCIAL  BANCORP  INC  

UNCOLN  FOODSERVICE  PRODUCTS  INC  

LINCOLN  LOGS  LTD  

UNCOLN  SNACKS  CO  „ 

UNCOLN  TELEPHONE  &  TELEGRAPH  CO  „ 

UNDAS  FLAME  ROASTED  CHICKEN  INC 

UTHIUM  TECHNOLOGY  CORP  

LOAN  AMERICA  FINANCIAL  CORP  

LOCKHEED  MARTIN  CORP _ 

LODGENET  ENTERTAINMENT  CORP  „ 

LOEWENSTEIN  FURNITURE  GROUP  INC  

LOGANSPORT  FINANCIAL  CORP 

LOGICAL  COMPUTER  SERVICES  OF  NEW  YORK  LTD 

LOIS/USA  INC  

LONE  MOUNTAIN  MINING  CORP  

LONE  STAR  CASINO  CORP  

LONGPORT  INC 

LORONIX  INFORMATION  SYSTEMS  INC 

LOTTERY  ENTERPRISES  INC 

LOUIS  DREYFUS  NATURAL  GAS  CORP 

LOUISIANA  CASINO  CRUISES  INC  _, 

LSB  FINANCIAL  CORP 

LUCILLE  FARMS  INC  

LUCOR  INC  IfU „ 

LUNDGREN  BROS  CONSTRUCTION  INC  - 


CIK  No. 


901116 
799169 
942134 
710597 
933031 
918764 
357281 
906730 
899760 
929989 
887243 
740745 
901829 
911212 
842697 
313153 
909724 
911934 
898738 
922984 
908985 
895040 
902279 
862027 
910108 
714774 
902274 
775527 
813248 
744766 
783901 
869614 
921113 
921112 
701545 
711248 
737169 
897730 
822372 
926039 
849448 
937251 
923137 
039503 
911434 
931058 
921214 
791726 
717422 
914642 
059584 
920210 
804154 
759578 
936468 
911002 
905723 
939928 
869365 
930004 
943379 
897545 
919043 
925538 
896195 
912264 
916758 
930405 
908179 
914791 
898148 


Former  group 


NONE 
CF-04 
NONE 
CF-07 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
CF-05 
NONE 
NONE 
CF-08 
CF-10 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-06 
NONE 
NONE 
NONE 
CF-06 
CF-07 
NONE 
NONE 
NONE 
CF-09 
CF-09 
NONE 
NONE 
CF-10 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 


New  group 


CF-10. 

REMOVE. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-08. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 

CF-05. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 
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Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Pubushed  in  Securities  Act  Release  No  7122 

(DECEMBER  19,  1994)— Continued 


Name 


LUND  INTERNATIONAL  HOLDINGS  INC  

LXE  INC 

LXR  BIOTECHNOLOGY  INC  

LYMAN  LUMBER  CO  /MN  

LYNX  THERAPEUTICS  INC  

MACE  SECURITY  INTERNATIONAL  INC  

MACERICHCO  

MACHEEZMO  MOUSE  RESTAURANTS  INC  

MACKENZIE  INVESTMENT  MANAGEMENT  INC  

MACLANDINC  

Change  to  AMERIPAGE  INC  

MACROMEDIA  INC  

MADDEN  STEVEN  LTD 

MADISON  BANCSHARES  GROUP  LTD  

MADISON  GROUP  ASSOCIATES  INC  /DE/  

MADISON  HOLDINGS  INC  

MADISON  SPORTS  &  ENTERTAINMENT  GROUP  INC  .... 

MAGNA  LAB  INC 

MAIL  WELL  CORP  

MALAN  REALTY  INVESTORS  INC  

MAUBU  INC   

MALRITE  GUARANTEED  BROADCAST  PARTNERS  LP  .. 

MANATEE  AMERICAN  FINANCIAL  CORP  

MANDI  OF  ESSEX  LTD  

Change  to  CITYSCAPE  FINANCIAL  CORP  

MANHATTAN  BAGEL  CO  INC 

MANN  HORACE  EDUCATORS  CORP 

Change  to  HORACE  MANN  EDUCATORS  CORP  /DE 

MANUFACTURED  HOME  COMMUNITIES  INC  

MAPINFOCORP  

MARBLEDGE  GROUP  INC  

MARCUS  CABLE  CO  LP  

MARGARETTEN  FINANCIAL  CORP  

MARIFARMS  INC  /DE/  

MARINE  MIDLAND  1988  1  CARS  R  TRUST  

MARINE  MIDLAND  1989  \  CARS  R  TRUST  

MARINE  MIDLAND  1989  2  CARS  R  TRUST  

MARINE  MIDLAND  BANK  N  A   

MARINER  HEALTH  GROUP  INC  

MARK  CENTERS  TRUST  

MARKER  INTERNATIONAL „ 

MARQUETTE  ELECTRONICS  INC  

MARRIOTT  INTERNATIONAL  INC  

MARS  ACQUISITIONS  INC   

MARSHALLTOWN  FINANCIAL  CORP  

MARTIN  COLOR-FI  INC 

MARTIN  INDUSTRIES  INC  /DE/ 

MARTIN  MARIETTA  MATERIALS  INC  '. 

MARTIN  MARIETTA  TECHNOLOGIES  INC  

MARVEL  HOLDINGS  INC  

MARVEL  III  HOLDINGS  INC 

MARVEL  PARENT  HOLDINGS  INC  

MASTER  GLAZIERS  KARATE  INTERNATIONAL  INC  

MASTER  VENTURES  INC  

MATHSOFTINC  , 

MATRIX  SERVICE  CO 

MATTSON  TECHNOLOGY  INC  

MAUI  CAPITAL  CORP  

MAXIM  GROUP  INC 

MAXIS  INC 

MAXWELL  SHOE  CO  INC  

MB  COMMUNICATIONS  INC 

Change  to  BLACK  BOX  CORP 

MBLA  FINANCIAL  CORP  

MBNA  CREDIT  CARD  TRUST  1988-C 

MBNA  CREDIT  CARD  TRUST  1989  A  

MBNA  CREDIT  CARD  TRUST  1989  B 

MCARTHUR  GLEN  REALTY  CORP  

MCB  FINANCIAL  CORP 

MCCAW  CELLULAR  COMMUNICATIONS  INC  

MCC  HOLDINGS  INC 


CIK  No. 


820526 

872865 

899504 

889605 

913275 

912607 

912242 

928065 

855711 

863658 

863658 

913949 

913241 

846809 

016926 

934847 

907238 

895464 

920944 

914735 

847390 

803018 

911355 

866253 

866253 

914565 

850141 

850141 

896417 

916238 

907161 

910629 

881469 

876688 

846890 

846221 

852540 

316905 

900304 

899629 

925172 

062675 

905036 

936001 

916395 

898311 

942143 

916076 

062857 

904083 

921145 

909169 

906249 

849360 

895095 

866273 

928421 

842305 

910468 

943583 

918578 

849547 

849547 

897999 

843807 

849492 

855367 

909283 

902789 

818687 

865372 


Former  group 


CF-07 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

CF-09 

CF-07 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10  , 

CF-10  . 

CF-10  , 

CF-10  , 

CF-10  , 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-02  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-10  ., 

NONE  ., 

CF-09  ., 

NONE  ., 

NONE   .. 

NONE   .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-02  .. 

CF-10  .. 


New  group 


CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 
CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-lb. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 


22<)f^ 
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7122 


Name 


MCCOMBS  properties  V  LTD  

MCCOMBS  real  TV  PARTNERS  LTD  

MCCORMICK  commodity  FUND  I  LP :. 

MCCORMICK  COMMODITV  FUND  II  LP 

MCCRORY  PARENT  CORP  ~ - 

MCDERMOTT  J  RAY  SA  - 

MCMORAN  OIL  &  GAS  CO  /DE/ 

MCQUIDDY  HOLDINGS  INC  ..._ ~ 

MCRAE  INDUSTRIES  INC  IDE/ ~ 

MDL  INFORMATION  SYSTEMS  INC  

MEADOW  VALLEY  CORP  ~ 

MECKLERMEDIA  CORP  

MED-DESIGN  CORP _ ~ - 

MEDCATHINC  — 

MEDIA  ARTS  GROUP  INC  - 

MEDICAL  AMBULATORY  CARE  INC  ...,. 

MEDICALCONTROL  INC  

MEDICAL  DEFENSE  HOLDING  CO ._ — 

MEDICAL  MANAGEMENT  INC  - 

MEDICAL  POLYMERS  TECHNOLOGIES  INC  ...„ - 

MEDICAL  RESOURCES  INC  - • 

MEDICAL  SAFETEC  INC  /IN  

MEDI  MAIL  INC  /NV/  

Change  to  MEDNET  MPC  CORP  

MEDK3  PRN  LIFE  SUPPORT  SERVICES  INC  

MEDISENSE  INC /MA/  ~ 

MEDISYS  INC/DE/  - 

MEDITECORP  - 

MEDMARCO  INC  - - 

MEDPARTNERS  INC  ~ 

MEDPLUS  INC  /OH/  — 

MEDSTAT  SYSTEMS  INC  

Change  to  MEDSTAT  GROUP  INC  - 

MEGAHERTZ  HOLDING  CORP  

MEI  DIVERSIFIED  INC  — - 

Change  to  NEW  DIMENSION  IN  MEDICINE  INC  

MELLON  PARTICIPATING  MORTGAGE  TRUST  COMM  PROP  SERIES  85 

MENDOCINO  BREWING  CO  INC  - 

MEPC  CAPITAL  CORP  

MERCANTILE  BANK  OF  ILLINOIS  NATIONAL  ASSOCIATION  

MERCHANT  BANK  CORP  :. 

MERIDIAN  ASSET  ACCEPTANCE  CORP 

MERIDIAN  FINANCIAL  CORP  

MERIDIAN  POINT  REALTY  TRUST  82  

MERIDIAN  POINT  REALTY  TRUST  83  

MERIDIAN  POINT  REALTY  TRUST  IV  CO  

MERIDIAN  POINT  REALTY  TRUST  VI  CO 

MERIDIAN  POINT  REALTY  TRUST  VII  CO 

MERIDIAN  SPORTS  INC  

MERIT  HOLDING  CORP 

MERIT  SECURITIES  CORP ~ 

MERIT  SOFTWARE  INC  „ • 

MERIX  CORP    

MERRILL  LYNCH  MORTGAGE  CAPITAL  INC  

MET  AMORPHIC  CORP „ •• 

METROLOGIC  INSTRUMENTS  INC  

METRO  ONE  DIRECT  INFORMATION  SERVICES  INC  - 

METROCALLINC  „ 

METROTRANS  CORP   — 

MEWBOURNE  ENERGY  95-96  DRILLING  PROGRAMS  _ 

MEYERSON  M  H  &  CO  INC  /NJ/  

MFRI  INC  

MFS  COMMUNICATIONS  CO  INC 

MICOM  COMMUNICATIONS  CORP  

MICRELINC  - 

MICRION  CORP /MA/  : 

MICROCARB  INC  — -» 

MICROCHIP  TECHNOLOGY  INC  

MICRO  COMPONENT  TECHNOLOGY  INC  

MICROELECTRONIC  PACKAGING  INC  /CA/ 

MICROGRAFX  INC  .„ 


CIKNo. 


Former  group 


353391 

759198 

354995 

843819 

055211 

934590 

921941 

943089 

729284 

895330 

934749 

916759 

943736 

931782 

924645 

924775 

897546 

934384 

911691 

898770 

725151 

881891 

832485 

832485 

887420 

922872 

859049 

934610 

882707 

906568 

922723 

726732 

726732 

797164 

790725 

790725 

759174 

919134 

819343 

937939 

850314 

873083 

917214 

315138 

703702 

759819 

786050 

774653 

926474 

930807 

929426 

914380 

921366 

874256 

899173 

815910 

920990 

906525 

920464 

942308 

913781 

914122 

898623 

920611 

932111 

919646 

893692 

827054 

911149 

916232 

756497 


NONE  .. 
NONE  .. 
CF-06  .. 
CF-09  .. 
CF-09  . 
CF-10  . 
NONE  . 
CF-10  . 
CF-06  . 
NONE  . 
NONE  . 
NONE  . 
NONE  . 
NONE  . 
NONE  . 
CF-10  . 
NONE  . 
NONE  . 
NONE  . 
NONE  . 
NONE  . 
CF-10  . 
CF-08  . 
CF-08  . 
CF-10  . 
NONE  . 
CF-10  . 
CF-10  . 
NONE  . 
NONE  , 
NONE  . 
CF-08  . 
CF-08 
CF-08 
CF-09 

CFr09 

CF-09 
NONE 
CF-03 
NONE 
CF-10 
CF-10 
NONE 
CF-08 
CF-09 
CF-09 
CF-09 
CF-09 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 
NONE 


New  group 


CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-07. 

CF-10. 

REMOVE. 

CF-05. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-08. 

CF-08. 

REMOVE. 

CF-10. 

REMOVE. 

CF-04. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10.' 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 


NONE  CF-10. 

CF-10  I  CF-09. 
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Name 


MICRO  INTEGRATION  CORP  IDEJ 

MICRO  LINEAR  CORP  /CA  

MICROTEC  RESEARCH  INC  /DE/  „ 

MICROTERRA  INC „.. 

MICROTESTINC „ 

MICROS  TO  MAINFRAMES  INC  .."" 

MID  AMERICA  APARTMENT  COMMUNITIES  INC  

MIDAMERICAN  ENERGY  CO 

MID  ATLANTIC  BANKCORP .-.., 

MID  CENTRAL  FINANCIAL  CORP  

MIDCOM  COMMUNICATIONS  INC  

MIDDLE  BAY  OIL  CO  INC  

MIDGARD  ENERGY  CO  

MIDLAND  RESOURCES  INC  /TX/ 

MID  SOUTH  INSURANCE  CO  

MID  SOUTH  PHYSICIAN  ALLIANCE  INC  

MID  STATE  TRUST  II  

MID  STATE  TRUST  IV  

MIDWEST  POWER  SYSTEMS  INC  /lA/  

MIDWEST  RESOURCES  INC  

MID  WISCONSIN  FINANCIAL  SERVICES  INC  

MIKASA  INC  

MIKOHN  GAMING  CORP  

MILLBURN  CURRENCY  FUND  II  LP  

MILLBURN  WORLD  RESOURCE  TRUST 

MILLER  INDUSTRIES  INC  /TW 

MILLS  CORP  

MILLS  MUSIC  TRUST 

MILTON  FEDERAL  FINANCIAL  CORP  

MINERAL  KING  BANCORP  INC  

MINISTOR  PERIPHERALS  INTERNATIONAL  LTD  

MINNESOTA  EDUCATIONAL  COMPUTING  CORP  

MISSION  ENERGY  CO  

MISSISSIPPI  VIEW  HOLDING  CO  

MISTER  JAY  FASHIONS  INTERNATIONAL  INC 

MITCHAM  INDUSTRIES  INC  

MITEK  SURGICAL  PRODUCTS  INC  /DE 

MITEL  CORP  

MITY  LITE  INC  

MK  GOLD  CO 

MK  RAIL  CORP  .'. 

MLF  BANCORP  INC 

ML  GLOBAL  HORIZONS  LP 

MLH  INCOME  REALTY  PARTNERSHIP  

MLH  INCOME  REALTY  PARTNERSHIP  II  

MLH  INCOME  REALTY  PARTNERSHIP  III  

MLH  INCOME  REALTY  PARTNERSHIP  IV  

MLH  INCOME  REALTY  PARTNERSHIP  V  

MLH  INCOME  REALTY  PARTNERSHIP  VI   „ 

ML  INSTITUTIONAL  PARTNERS  L  P  

ML  PRINCIPAL  PROTECTION  PLUS  LP  

ML  REAL  ESTATE  RECOVERY  FUND  LP  

MMCA  AUTO  RECEIVABLES  INC  

M&M  FINANCIAL  CORP  /SC/  

MMI  COMPANIES  INC  

M  MORTGAGE  1993-B  

M  MORTGAGE  INC  1993-D  „ 

MNX  INC  , 

Change  to  MARK  VII  INC 

MOBILE  MINI  INC   

MOBILEMEDIA  COMMUNICATIONS  INC  

MOBILEMEDIA  CORP 

MOBILE  NATIONAL  CORP .'. 

Change  to  SOUTH  ALABAMA  BANCORPORATION  INC  /DEI 

MODEL  IMPERIAL  INC  

MODERN  MEDICAL  MODALITIES  CORP  

MODERN  RECORDS  INC 

MODERN  TECHNOLOGY  CORP  

MOHAWK  INDUSTRIES  INC  

MOLINE  REAL  ESTATE  INC  

MOLTEN  METAL  TECHNOLOGY  INC  /DE/  


CIKNo. 


920863 

875359 

932203 

830991 

891920 

906282 

912595 

928576 

759727 

916790 

943357 

903267 

934591 

868424 

791254 

943308 

828978 

936157 

879355 

812766 

785024 

920758 

912241 

873781 

943487 

924822 

914713 

066496 

925722 

842179 

922871 

917390 

930835 

933404 

895092 

926423 

831777 

352435 

921030 

913586 

919563 

920616 

904918 

317150 

701285 

710132 

718417 

755643 

771586 

880234 

917259 

825036 

910224 

919162 

767308 

942286 

942399 

795425 

795425 

911109 

912192 

912091 

783739 

783739 

921550 

902635 

875222 

711422 

851968 

909125 

895517 


Former  group 


NONE 

NONE 

NONE 

CF-07 

NONE 

NONE 

NONE 

CF-10 

CF-09 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-09 

CF-10 

CF-09 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-09 

NONE 

CF-09 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10  , 

NONE  , 

NONE  , 

NONE  . 

NONE  , 

NONE  , 

NONE  . 

CF-09  . 

CF-09  . 

CF-08  . 

CF-08  . 

CF-08  . 

CF-08  . 

CF-10  . 

NONE  . 

CF-09  . 

NONE  . 

NONf  . 

NONE  . 

NONE  . 

NONE  . 

CF-05  . 

CF-05  . 

NONE  . 

NONE  . 

NONE  . 

CF-08  . 

CF-08  . 

NONE  .. 

NONE  ., 

CF-10  ., 

CF-08  .. 

NONE  .. 

NONE  .. 

NONE  .. 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-02. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-09. 

CF-10.' 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-05. 

CF-06. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 


^ 
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Name 


V4ONAC0  coach  CORP  /DE/ 
'.♦ONOAVl  ROBERT  CORP 


ey  MARKET  AUTO  LOAN  TRUST  1990-1   — 

.OCACY  BANCSHARES  INC -. 

'«'_)OLONALi  Mt UIOAL  Irl^  .....••■•»••••••■■■■••«»«■«•••••••••••••»•••>•■•-•«>•»••■••••••>••••••••>' 

.'ANA  NATURALS  IMTERNATKDNAL  INC  

.'EDISON  SPA  /ITALY/  

.'EREY  BAY  BANCORP  INC  

.'EREY  PASTA  CO  

'v4<,A.^RCO  INTERNATIONAL  INC  

MORAN  TRANSPORTATION  CO  

.^PG  i N  COOO  CORP  _ 

M-   -     -  .  3R0UP  INC  — 

MORGAN  J  P  STRUCTURED  FINANCE  CORP  

MORGAN  JP  COMMERCIAL  MORTGAGE  FINANCE  CORP  

MORNINGSTAR  FOODS  INC  

Change  to  MORNINGSTAR  GROUP  INC  ™ - 

VHDRSERV  INC 1 - - 

MORTGAGE  CAPITAL  CORP  

MOSLER  INC 

MOTHERS  WORK  INC  . 

MOTORCAR  PARTS  &  ACCESSORIES  INC 

mOTTS  HOLDINGS  INC  

MOUNTAIN  HOLDING  CORP  - ~ 

MOUNTAIN  PARKS  FINANCIAL  CORP  

MOUNT  ASIA  ENTERTAINMENT  INTERNATIONAL  INC 

MOUNTBATTEN  INC  _ 

MOVIE  GALLERY  INC  ™~ 

MOVIEFONE  INC  

MR  BULB  CO  fDEJ  _ 

Change  to  ENCON  SYSTEMS  INC  

MRI  OF  NORTHERN  NEW  JERSEY  LP  

MSB  FINANCIAL  INC  

MSI  INCOME  FUND  104  LP  

MSR  EXPLORATION  LTD   

MTI  TECHNOLOGY  CORP  

MULTI  BENEFIT  REALTY  FUND  87-1   

MULTICARE  COMPANIES  INC  

MULTI  MARKET  RADIO  INC  

MULTI-MEDIA  TUTORIAL  SERVICES-INC  

MULTIVEST  REAL  ESTATE  FUND  LTD  SERIES  VI  

MUSTANG  SOFTWARE  INC  

MUTUAL  BAN  CO  INC  /MO/  

MUTUAL  BENEFIT  COMMERCIAL  PROPERTIES  INCOME  PARTNERSHIP  LP 

MUTUAL  BENEFIT  INCOME  PARTNERS  LP  I  „ 

MUTUAL  BENEFIT  MORTGAGE  INVESTORS  III  LP 

MUTUAL  BENEFIT  MORTGAGE  INVESTORS  1986  

MUTUAL  BENEFIT  TRAMMELL  CROW  RESIDENTIAL  OPPORTUNITY  FUND  .. 

MUTUAL  RISK  MANAGEMENT  LTD _ _ 

MUTUAL  SAVINGS  BANK  FS8  

MVE  HOLDINGS  INC  » 

MVSI  INC  - 

MYSOFTWARECO _ 

NABISCO  HOLDINGS  CORP  _ 

NABISCO  INC _ „ 

NACOINDUSTRIESINC  

NACOLAH  HOLDING  CORP  . _ — 

NAFCO  AUTO  TRUST-1 „ „ 

NAMIC  USA  CORPORATION  

NASHVILLE  COUNTRY  CLUB  INC  „ 

NATIONAL  BANCSHARES  CORP  OF  TEXAS  - _ 

NATIONAL  CITY  BANCORPORATION   _ 

NATIONAL  CREDIT  CARD  TRUST  1989-3  „ 

NATIONAL  CREDIT  CARD  TRUST  1989-5  

NATIONAL  DIAGNOSTICS  INC  „ 

NATIONAL  ENERGY  GROUP  INC  ; 

NATIONAL  ENQUIRER  INC  _ 

NATIONAL  ENVIRONMENTAL  SERVICE  CO  

NATIONAL  GAMING  CORP 

NATIONAL  GOLF  PROPERTIES  INC  - ^ 


CIKNo. 


910619 
902276 
864920 
908962 
841112 
919016 
819182 
814287 
930429 
913032 
748132 
928188 
881767 
906609 
920466 
937956 
832768 
832768 
918643 
888854 
792851 
896985 
918251 
846340 
873398 
901375 
912027 
922597 
925178 
919867 
885077 
885077 
810143 
930541 
906935 
719187 
901696 
802200 
890925 
900302 
935496 
068842 
940986 
929589 
766828 
830350 
786420 
760994 
779317 
826918 
845570 
930404 
937603 
944950 
932130 
069526 
931585 
913667 
895657 
879044 
913201 
069834 
069968 
847000 
847377 
925894 
870756 
853928 
922868 
929929 
905897 


Formef  group 


NONE 

NONE 

CF-10 

NONE 

CF-09 

NONE 

CF-08 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-03 

CF-03 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-08 

NONE 

NONE 

NONE 

NONE 

CF-06 

NONE 

NONE 

NONE 

CF-06 

NONE 

NONE 

CF-09 

CF-09 

CF-09 

CF-09 

CF-09 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE- 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 


New  group 


CF-10. 

CF-10. 

CF-07. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-07. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-03. 

CF-03. 

CF-10. 

REMOVE. 

CF-10. 

CF-IO 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-ia 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-IO 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-ia 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10 

REMOVE. 

REMOVE. 

CF-10. 

CF-07. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 
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Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  Na  7122 

iDECEMBER  19,  1994)— Continued 


Name 


NATIONAL  GYPSUM  CO  /DE/ 

NATIONAL  HEALTH  LABORATORIES  INC  

NATIONAL  HEALTH  &  SAFETY  CORP  

NATIONAL  HOUSING  TRUST  LP  

NATIONAL  INDUSTRIAL  SECURITY  CORP 

NATIONAL  INSTRUMENTS  CORP  /DEI  

NATIONAL  LEASE  INCOME  FUND  3  

NATIONAL  MEDIA  HOLDING  CO  INC  

NATIONAL  MEDICAL  FINANCIAL  SERVICES  CORP 

NATIONAL  PROPERTY  ANALYSTS  MASTER  LIMITED  PARTNERSHip""! 

NATIONAL  RECORD  MART  INC  /DE/  

NATIONAL  SPECIALTY  NETWORKS  INC  

NATIONAL  TELEPHONE  COMMUNICATIONS  INC  ...  . 

NATIONAL  WIRELESS  HOLDINGS  INC  

NATIONSBANK  OF  DELAWARE  NA 

NATIONSMART  CORP  

NATIONWIDE  ACQUISITION  CORP  

NATTEMUSAINC 

Change  to  COMTEC  INTERNATIONAL  INC  "'"". 

NATURADE INC  

NATURAL  ALTERNATIVES  INTERNATIONAL  INC    .. 

NATURAL  EARTH  TECHNOLOGIES  INC  

Change  to  US  HOME  &  GARDEN  INC  

NATURAL  FUELS  INC  

Change  to  CBR  BREWING  CO  INC  '." 

NATURAL  MICROSYSTEMS  CORP  

NDL  PRODUCTS  INC  /DE/  

NDSI  INC  

NEIMAN  MARCUS  FUNDING  CORP  .'. 

NEOPHARM  INC  „ 

NEOPATH  INC   _ 

NEOSPORT  INC  .' 

NEOSTAR  RETAIL  GROUP  INC  

NET  2  L  P  

NETCOM  ON  LINE  COMMUNICATIONS  SERvicES  \UC  "... 

NETMANAGE  INC  

NETVANTAGE  INC  

NETWORK  CONNECTION  INC '..'.„ 

NETWORK  EXPRESS  INC  _ 

NETWORK  FINANCIAL  SERVICES  INC  ."!!™!.*"7 

Change  to  WESTMARK  GROUP  HOLDINGS  INC  

NETWORK  PERIPHERALS  INC  

NEUROBIOLOGICAL  TECHNOLOGIES  INC  /CA/  .. . 

NEURO  NAVIGATIONAL  CORP  

NEVADA  ENERGY  COMPANY  INC  

NEW  CENTRAL  ILLINOIS  FINANCIAL  CO  INC  

Change  to  CENTRAL  ILLINOIS  FINANCIAL  CO  INC  

NEW  DANA  ACQUISITION  CORP  . 

NEW  DOSKOCIL  INC 

NEW  ENGLAND  INVESTMENT  COMPANIES  LP  /MA/  .„...!.'.".'." 

NEW  ENVIROQ  CORP  

Change  to  ENVIROQ  CORP  /DE/ 

NEW  GMH  INC  

NEW  ISRAEL  ACQUISITION  CORP 

NEW  LFC  INC  

NEWPORT  CARPET  MILLS  INC  

NEWPORT  PACIFIC  INCOME  FUND  I  

NEW  PROSPERITY  BANKING  CORP  

NEW  SOUTH  FEDERAL  SAVINGS  BANK  

NEWVISION  TECHNOLOGY  INC  

Change  to  SIGHT  RESOURCE  CORP  

NEW  WEST  EYEWORKS  INC  

NEW  WORLD  COMMUNICATION  GRC.=    NC   '• 

NEW  YORK  LIFE  OIL  &  GAS  NET  PROF.TS  PRODUCING  PROP  ill  G  L  P 
NEW  YORK  LIFE  OIL  &  GAS  NET  PROFITS  PRODUCING  PROP  III  H  L  P 
NEW  YORK  LIFE  OIL  &  GAS  OPERATING  PRODUCING  PROP  III  G  L  P 
NEW  YORK  LIFE  OIL  &  GAS  OPERATING  PRODUCING  PROP  III  H  L  P 

NEWCARE  HEALTH  CORP 

NEWFIELD  EXPLORATION  CO  /DE/ „ 

NEXGEN  INC 

NEXSTAR  PHARMACEUTICALS  INC 


CIK  No. 


910071 

832427 

901899 

818803 

104401 

935494 

740581 

814656 

934548 

926843 

904535 

895521 

862883 

915016 

912838 

896502 

943754 

729443 

729443 

797167 

787253 

879911 

879911 

846012 

846012 

915866 

814930 

853933 

934844 

942788 

851729 

880573 

932790 

843756 

909624 

909793 

934620 

932088 

896281 

820771 

820771 

922521 

918112 

896726 

712803 

941622 

941622 

933750 

938348 

756959 

937256 

937256 

932202 

936387 

936372 

874420 

877556 

934856 

923663 

895651 

895651 

914538 

916083 

895201 

895204 

895203 

895202 

923020 

912750 

909183 

915359 


Former  group 


CF-10 

CF-03 

NONE 

CF-09 

CF-08 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

CF-07 

CF-10 

CF-10 

CF-10 

CF-10 

NONE 

CF-07  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-09  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-09  . 

CF-09  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  . 

CF-10  ., 

CF-10  .. 

CF-10  ., 

NONE  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 


New  group 


REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-IO 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10 

CF-06. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10 

CF-10. 

CF-10. 


JMI 


..U)2 


f»dr 
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Changes  From  CoRPOfUTiON  Finance  Edgar  Phase-In  List  as  Published  in  SECURrriES  Act  Release  No.  7122 

(December  19,  1994) — Continued 


Name 


NFA  WORLD  COIN  FUND  LP  

NFS  FINANCIAL  CORP  

NHPINC  

NICHOLS  INSTITUTE  /DE/ 

NICKELODEON  THEATER  CO  INC  

Change  to  CINEMASTAR  LUXURY  THEATERS  INC 

NN  BALL  A  ROLLER  INC  - 

NNRC  INC   

NOEL  GROUP  INC - 

NOISE  COM  INC  /NJ  

Change  to  WIRELESS  TELECOM  GROUP  INC  

NOONEY  REAL  PROPERTY  INVESTORS  TWO  LP  

NOONEY  REAL  PROPERTY  INVESTORS  THREE  LP  

NORTH  AMERICAN  ADVANCED  MATERIALS  CORP  

NORTH  AMERICAN  ENERGY  OF  DELAWARE  INC  /OE/ 

NORTH  AMERICAN  TRUST  INC - 

NORTH  BAY  BANCORP  „ 

NORTHCORP  REALTY  ADVISORS  INC 

Change  to  CROWN  NORTHCORP  INC  

NORTHERN  STATES  FINANCIAL  CORP  /DE  

NORTH  JERSEY  ENERGY  ASSOCIATES 

NORTHCORP  REALTY  ADVISORS  INC „ 

NORTHEAST  ENERGY  ASSOCIATES  

NORTHEAST  INDIANA  BANCORP  INC 

NORTHERN  BORDER  PARTNERS  LP 

NORTHERN  DANCER  CORP  

NORTHSTAR  HEALTH  SERVICES  INC 

NORTHWEST  AIRLINES  CORP  „ 

NORTHWEST  AIRLINES  INC  /MN  „. 

NORTHWEST  EQUITY  CORP  

NORTHWEST  INDIANA  BANCORP  

NORTHWESTERN  FINANCIAL  CORP  

NORWEST  MORTGAGE  CONVENTIONAL  1  INC  

NORWEST  MORTGAGE  INSURED  1  INC 

NORWEST  MORTGAGE  INSURED  2  INC 

NORWOOD  PROMOTIONAL  PRODUCTS  INC  

NOVA  CAPITAL  INC   

Change  to  VISUAL  EQUITIES  INC 

NSC  SERVICE  GROUP  INC  

Change  to  FIBERCORP  INTERNATIONAL  INC 

NS&L  BANCORP  INC  v 

NSD  BANCORP  INC 

NUGGET  EXPLORATION  INC - 

NU  KOTE  HOLDING  INC  /DE  „ 

NUMBER  NINE  VISUAL  TECHNOLOGY  CORP ~. 

NUMED  SURGICAL  INC  „ 

NUOASIS  GAMING  INC  „.... 

NUTRITION  FOR  UFE  INTERNATIONAL  INC „ 

NVFCO  - 

N-VIRO  RECOVERY  INC  

Change  to  SYNAGRO  TECHNOLOGIES  INC 

N-VISION  INC  

NVR  INC  

NWCG  HOLDINGS  CORP  „ 

NWNL  COMPANIES  INC  

Change  to  RELIASTAR  FINANCIAL  CORP  

NWPS  CAPITAL  FINANCING  I  _.. 

NW  VENTURE  CORP  - 

NYNEX  CABLECOMMS  GROUP  INC  

NYTEST  ENVIRONMENTAL  INC   

OAKWOOD  MORTGAGE  INVESTORS  INC  

OASIS  RESIDENTIAL  INC 

OCCUSYSTEMS  INC  

ODETICSINC  

OESI  POWER  CORP  ™. 

OF  COUNSEL  ENTERPRISES  INC 

Change  to  CO  COUNSEL  INC 

OFFICE  PRODUCTS  NETWORK  OF  NORTH  AMERICA  INC 

OFFICEMAX  INC  /OH/  

OFFSHORE  PIPELINES  INC  

OGDEN  MCDONALD  &  CO  


CIKNo. 


860448 
794103 
946358 
765410 
931085 
931085 
918541 
927522 
829269 
878828 
878828 
312155 
350113 
919169 
225864 
773654 
754440 
915338 
915338 
744485 
934666 
915338 
934667 
942898 
909281 
820408 
896880 
917678 
919897 
916527 
919864 
912611 
731162 
731767 
740768 
902793 
840404 
840404 
810111 
810111 
939929 
898624 
356590 
812423 
936448 
921878 
828956 
913614 
073515 
896565 
895565 
940618 
906163 
927805 
841528 
841528 
946925 
929752 
939916 
766823 
929641 
910646 
924639 
350868 
873573 
912146 
912146 
943087 
929428 
862078 
928375 


Former  group 

CF-10  

CF-07  

NONE  

CF-09  

CF-10  

CF-10  

NONE  

CF-10  

NONE  

CF-10  

CF-10  

CF-09  

CF-06  

CF-10  

CF-09  

CF-06  

CF-06  

CF-10  

CF-10  

NONE  

NONE  

NONE  

NONE   

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-07  „ 

CF-07  

CF-08  

NONE  

CF-09  

CF-09  

CF-09  

CF-09  

NONE  

NONE  

CF-08  

NONE  

NONE  

NONE  

CF-09  

NONE  

CF-05  

CF-10  

CF-10  

NONE  ...- 

NONE  

NONE  

CF-10  

CF-10  

NONE  

NONE  

NONE  

CF-07  

NONE  

NONE  

NONE  .". 

CF-05  

CF-10  

CF-10  

CF-10  

CF-10  

NONE  

CF-10  

NONE  


New  group 


REMOVE. 

CF-09. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

REMOVE. 

REMOVE. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 
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^CL  Edgar  p 
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Name 


OGDEN  PROJECTS  INC  

OHIO  STATE  BANCSHARES  INC " 

OKLAHOMA  SAVINGS  INC  * " 

OLD  AMERICA  STORES  INC 

OLDE  WINDSOR  BANCORP  INC  ""ZZ 

Change  to  NEW  ENGLAND  COMMUNITY  BANa)RP  ..."" 

OLD  LYME  HOLDING  CORP 

Change  to  KAYE  GROUP  INC ' 

OLD  YORK  ROAD  BANCORP  INC  

OLIVER  TRANSPORTATION  INC  

OLYMPIC  ENTERTAINMENT  GROUP  INC  /NV/ 

OLYMPIC  RECEIVABLES  FIN  CORP  OLYMPIC  AUTOMOBILE  RE  TR  "i'994^" 

OLYMPIC  RECEIVABLES  FINANCE  CORP  

OLYMPIC  STEEL  INC  

OMNI  INSURANCE  GROUP  INC 

OMNI  INVESTORS  GROUP  INC  " 

OMNI  MULTIMEDIA  GROUP  INC 

OMNITEC  INC  

ONCORMED  INC  ^ 

ONECOMM  CORP  

ONE  HOLDINGS  INC  

ONSITE  ENERGY  CORP 

ON  THE  BORDER  CAFES  INC  

ONYX  ACCEPTANCE  FINANCIAL  CORP 

OPAL  INC  "■ 

OPEN  ENVIRONMENT  CORP 

OPPENHEIMER  LANDMARK  PROPERTIES  LIQuioATiNG  TRUSf 

OPPORTUNITY  MANAGEMENT  CO  INC  

OPTEX  BIOMEDICAL  INC  /DE/  

OPTICAL  DATA  SYSTEMS  INC  

OPTICAL  SECURITY  GROUP  INC 

OPTI  INC 

OPTIONS  CLEARING  CORP ZZZ ' 

OPTO  MECHANIK  INC  

OPT  SCIENCES  CORP  ...._ " 

ORANGE  BANCORP 

ORANGE  COUNTY  BREWING  CO  !!!.""!!!.." 

Change  to  BAYHAWK  ALES  INC  

ORAVAX  INC  

ORBIT  SEMICONDUCTOR  INC  

ORBIT  TECHNOLOGIES  INC  /DE/ 

ORGANIK  TECHNOLOGIES  INC  

ORPHAN  MEDICAL  INC  

ORTEL  CORP/DE/ 

ORTHODONTIC  CENTERS  OF  AMERICA  INC  /DE/  "!.".'.".'" 

ORTHOMET  INC  

ORTHOPEDIC  TECHNOLOGY  INC  " "' 

ORYX  TECHNOLOGY  CORP  

OSCC  HOME  EQUITY  LOAN  TRUST  1993^1  ... 

OSI  SPECIALTIES  HOLDING  CO  

OSI  SPECIALTIES  INC  „ 

OSMONICS  INC  _ 

OSTEX  INTERNATIONAL  INC  /WA/ "" 

OSTRICH  RESEARCH  &  TECHNOLOGIES  CO  INC 

OSULLIVAN  INDUSTRIES  HOLDINGS  INC 

OTTAWA  FINANCIAL  CORP  

OVERHEAD  DOOR  INC 

OWEN  HEALTHCARE  INC  

OWOSSO  CORP  

OXFORD  CAPITAL  CORP 

OXFORD  RESOURCES  CORP  

OXFORD  TAX  EXEMPT  FUND  II  LTD  PARTNERSHIP  "ZZ 

OXIGENE  INC  

PACE  HEALTH  MANAGEMENT  SYSTEMS  INC  Z 

PACIFIC.GREYSTONE  CORP 

PACIFIC  GULF  PROPERTIES  INC  " 

PACIFICORP  FINANCIAL  SERVICES  INC  Z.. ] 

PACIFIC  REHABILITATION  &  SPORTS  MEDICINE  INC 

PACIFIC  RIM  ENTERTAINMENT  INC  

PACIFIC  SNAX  CORP  

PACIFIC  SUNWEAR  OF  CALIFORNIA  INC  !.."".' 


CIKNo. 


861945 

919644 

900626 

897506 

752324 

752324 

907576 

907675 

867351 

900339 

934646 

930568 

896982 

917470 

906786 

880938 

933686 

838872 

922821 

906421 

866369 

909171 

861419 

927764 

934386 

940033 

205741 

912395 

920374 

736012 

843961 

899297 

074751 

031688 

074688 

702302 

927913 

927913 

900122 

930599 

937814 

807526 

929648 

928878 

931702 

765353 

896840 

915355 

895146 

922505 

909284 

076049 

932631 

933506 

915354 

920604 

918857 

919242 

921046 

818475 

911570 

793977 

908259 

943324 

920760 

912597 

072966 

910109 

898802 

92321 1 

874841 


Former  group 


CF-02 

CF-10 

CF-10 

NONE 

CF-08 

CF-08 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-07 

NONE 

CF-10  , 

CF-10  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

CF-08  . 

NONE  . 

NONE  . 

CF-10  . 

CF-08  . 

CF-08  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  ., 

CF-08  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-06  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-06  .. 

NONE  .. 

CF-10  „ 

NONE  .. 

NONE  .. 

NONE  .., 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 

NONE  ... 

CF-08  ... 

NONE  ... 

NONE  ... 

NONE  .... 

NONE  .... 


New  group 


REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

Cf^lO. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-04. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 


JII4 


Federal  Register  '  Vnl    HI.  N'o    17  /  Thursday.  January  25,  1996  /  Notices 


Changes  From  Corporation  Finance  Ecxsar  Phase-in  list  as  Published  in  Securities  Act  Release  No.  7122 
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Name 


PACKAGE  MACHINERY  CO  — 

PACO  PHARMACEUTICAL  SERVICES  INC ~ 

PAGEMART  INC  ~ 

PAGEMART  NATIONWIDE  INC  /OE  ~ 

PAGING  PARTNERS  CORP  

PAINEWEB8ER  COMMODITY  LP  II  

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-A  ^ 

Change  to  GEODYNE  ENERGY  INCOME  LTD. 

PARTNERSHIP  III— A 

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  IIMB  

Change  to  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  IlkB 

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-C  

Change  to  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-C 

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LIMITED  PARTNERSHIP  MM) 

Change  to  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-O  

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-E  

Change  to  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-E 

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lll-F 

Change  to  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  IIJ-F  

PAINEWEBBER  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  lil-G  » 

Change  to  GEODYNE  ENERGY  INCOME  LTD  PARTNERSHIP  IIK5  

PAINEWEBBER  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INC  LP  P-1   

Change  to  GEODYNE  IhJSTITUTIONAL  PENSION  ENERGY  INCOME  P-1  LTD  PTNS  

PAINEWEBBER  GEODYNE  INSITITUTIONAL  PENSION  ENERGY  INC  LP  P-2  

Change  to  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INCOME  P-2  LTD  PTNS  

PAINEWEBBER  GEODYNE  INSITUTIONAL  PENSION  ENERGY  INC  LP  P-3  

Change  to  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INC  LTD  PARTNERSHIP  P-3 
PAINEWEBBER  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INC  LP  P-4  

Change  to  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INCOME  LTD  PTNSHIP  P-4  .. 
PAINEWEBBER  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INCE  LP  P-6 

Change  to  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INCOME  ITD  PART  P-6  

PAINEWEBBER  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INC  LP  P-8  

Change  to  GEODYNE  INSTITUTIONAL  PENSION  ENERGY  INC  LP  P-8  

PAINE  WEBBER  GUARANTEED  FUTURES  FUND  L  P 

PAINEWEBBER  INSURED  MORTGAGE  PARTNERS  1-A „ , 

PAINEWEBBER  MORTGAGE  ACCEPTANCE  CORP  V 

PAINEWEBBER  MUNICIPAL  ASSETS  CORP  

PAINEWEBBER  MUNICIPAL  STRUCTURED  ASSETS  CORP  

PAIRGAIN  TECHNOLOGIES  INC  ICAJ 

PALACE  CASINOS  INC  „ ~ 

PALM  BEACH  TAN  INC  _™- .. -. 

PALM  HARBOR  HOMES  INC  /FL/ - — 

PALMER  WIRELESS  INC  

PANAMSATCORP » 

PANAMSATLP  _ - 

PAN  ATLANTIC  INC  

Change  to  US  CAPITAL  GROUP  INC  

PANAX  PHARMACEUTICAL  CO  LTD  

PANDA  PROJECT  INC „ 

PANTEPEC  INTERNATIONAL  INC  »- 

PANTRY  INC  

PARAGON  GROUP  INC  

PARAGON  MORTGAGE  CORP  : 

PARAGON  TRADE  BRANDS  INC  _ 

PARALLAN  COMPUTER  INC  „ ~ ~ 

Change  to  MERIDIAN  DATA  INC  „ „ 

PAR  CAPITAL  CORP 

Change  to  INDUSTRIAL  FLDciBLE  MATERIALS  INC 

PARCPLACE  SYSTEMS  INC 

Change  to  PARPLACE  DIGITALK  INC .; 

PARFUMS  PARQUET  INC „ 

PARIS  BUSINESS  FORMS  INC  

PARKERVISION  INC -- „ ~ 

PARTISAN  CORP 

Change  to  BIO  FLORESCEr^n"  fECHNOLOG^^^       INC  '. 

PARTNER  RE  HOLDINGS  LTD _ _ - 

PATHFINDER  CORP „ 

Change  to  PEGASUS  INDUSTRIES  INC  ..„.„ „ 

PATHMARK  STORES  INC  „ 

PATTERSON  ENERGY  INC „. „ 

PAXSON  COMMUNICATIONS  CORP  „ 


CIKNo. 


075675 
353528 
922227 
947268 
920854 
352911 
860745 

860745 

863835 

863835 

863837 

863837 

870229 

870229 

872121 

872121 

873739 

873739 

879815 

879815 

850427 

850427 

850428 

850428 

854066 

854066 

860744 

860744 

869801 

869801 

888239 

888239 

850310 

846557 

917248 

928361 

931412 

910032 

914626 

914003 

923473 

919044 

931134 

906283 

807906 

807906 

929547 

917736 

076094 

915862 

921744 

852615 

889429 

864568 

864568 

869395 

869395 

916354 

916354 

933749 

789660 

914139 

881460 

881460 

911421 

757073 

757073 

095585 

889900 

923877 


Former  group 


CF-08 
CF-10 
NONE 
NONE 
NONE 
CF-08 
CF-10 


CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

CF- 

NONE 
0 
0 


CF-1 

CF-1 

NONE  , 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-1  a, 

CF-09 

CF-09  , 

NONE  , 

NONE 

NONE 

NONE 

NONE 

CF-10  , 

NONE  , 

CF-10 

CF-10 

CF-10 

CF-10 

CF-10 

CF-10 

CF-10 

CF-06 

NONE 

CF-10 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-10 


New  group 


CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 
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cDGA-  Phase-In  List  as  Published  in  Securities  Act  Release  No. 
(December  19,  1  994)— Continued 


7122 


Name 


PBT  MASTERCREDIT  CARD  TRUST  

PB&T  MASTER  CREDIT  CARD  TRUST  11  

P-COM  INC  

PC  SERVICE  SOURCE  INC  

PDC  1993-E  LIMITED  PARTNERSHIP  

PDC  1994-1995  DRILLING  PROGRAM  

PDG  REMEDIATION  INC  

PDK  LABS  INC  

PDS  FINANCIAL  CORP  

PDT  INC  /DE/  

PEACHTREE  FIBEROPTICS  INC 

PEARCE  SYSTEMS  INTERNATIONAL  INC 

PEDIATRIC  SERVICES  OF  AMERICA 

PEER  REVIEW  ANALYSIS  INC  

Change  to  CORE  INC  

PEMEX  EXPORT  FUNDING  CORP  

PEMI  BANCORP  INC  

PENDACORP  

PENFED  BANCORP  INC  

PENGUIN  REFRIGERATION  INC 

PENN  AMERICA  GROUP  INC  

PENNFED  FINANCIAL  SERVICES  INC  

PENNICHUCK  CORP  

PENN  NATIONAL  GAMING  INC  

PENN  OCTANE  CORP  

PENSKE  TRUCK  LEASING  CO  LP  

PENTASONIC  INC  

PEOPLES  BANK  

PEOPLES  BANK  CORP  0=  INOIANAPOUS  

PEOPLES  CHOICE  TV  CC  =-      

PEOPLES  FINANCIAL  CORP  

PEOPLES  FINANCIAL  CORP  INC  /PA/  

PEOPLES  SAVINGS  FINANCIAL  CORP  IPN 

PEORIA  REAL  ESTATE  INC   

PERCLOSE  INC  

PEREGRINE  FUTURES  FUND  L  P 

PERFECTDATA  CORP  

PERFORMANCE  FOOD  GROUP  CO 

PERFORMANCE  SYSTEMS  INTERNATIONAL  INC  /NY/ 

Change  to  PSINNET  INC  

PERIPHONICS  CORP : 

PERRY  COUNTY  FINANCIAL  CORP  

PERSEPTIVE  TECHNOLOGIES  II  CORP  : 

PERSHING  LEASE  INCOME  LP  

PERSHING  LEASE  INCOME  LP  II  

PERSONNEL  MANAGEMENT  INC 

PETCO  ANIMAL  SUPPLIES  INC  „ 

PET  FOOD  WAREHOUSE  INC  

PET  INC 

PET  METRO  INC 

PET  PRACTICE  INC  

PET  PRODUCTS  INC  

PETROCORP  INC  

PETROLANE  GAS  SERVICE  LIMITED  PARTNERSHIP  .. 

PETRO  PSC  PROPERTIES  LP  r. 

Change  to  PETRO  STOPPING  CENTERS  LP , 

PETSTUFF  INC 

PHAMIS  INC  /WA/  

PHARMACEUTICAL  RESOURCES  INC 

PHC  INC  /MA/ _ 

PHILLIPS  R  H  INC  

PHOENIX  GOLD  INTERNATIONAL  INC  

PHOENIX  LEASING  AMERICAN  BUSINESS  FUND  LP  ..'.. 

PHOENIX  LEASING  INCOME  FUND  1982-1   

PHOTONICS  CORP  

PHYSICIAN  CORPORATION  OF  AMERICA  /DB 

PHYSICIAN  RELIANCE  NETWORK  INC 

PHYSICIAN  SALES  &  SERVICE  INC  /FL/ 

PHYSICIANS  CLINICAL  LABORATORY  INC 

PICNIC  POINT  DEVELOPMENT  CO  LTD  

PICO  HOLDINGS  INC  


CIK  No. 


886193 

927979 

935493 

919999 

921111 

913779 

927761 

855352 

921438 

933745 

890285 

898901 

893430 

880238 

880238 

933092 

768868 

921745 

933158 

901639 

910110 

920945 

788885 

921738 

893813 

921086 

839089 

906111 

796322 

903275 

770460 

936948 

912861 

909123 

934438 

875263 

719662 

908254 

940716 

940716 

937598 

931074 

914842 

826407 

847582 

916606 

888455 

909752 

077709 

919148 

931612 

881915 

911359 

854520 

919942 

919942 

907147 

932280 

878088 

915127 

925712 

943032 

898628 

355945 

912844 

812929 

930610 

920527 

890685 

277318 

943893 


Fomier  group 


NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-08 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-08  . 

NONE  . 

CF-10  . 

CF-10  , 

NONE  . 

NONE  . 

NONE  . 

CF-09  . 

CF-09  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  .. 

NONE  .. 

NONE  ., 

NONE  .. 

NONE  .. 

CF-09  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-08  .. 

CF-10  .. 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-09. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-04. 

CF-10. 

CF-10.    ' 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 


JMI 


2106 


Ff>Jf 


,1     P. 
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Name 


PIERCING  PAGODA  INC 

PI  HOLDINGS  INC  ' 

PILLOWTEX  CORP  

pilot  transport  INC  /NV/ „ „ 

PINNACLE  FINANCIAL  CORP 

PINNACLE  SYSTEMS  INC   

PIONEER  BANCORPORATION 

PITTENCRIEFF  COMMUNICATIONS  INC  

PLAID  CLOTHING  GROUP  INC  

PLAINS  REFRIGERANT  RECLAIM  CORP 

PAINS  SPIRIT  FINANCIAL  CORP ™ 

PLANAR  SYSTEMS  iNC  /OR/  

PLANTS  FOR  TOMORROW  INC  

Change  to  OPTIMAX  INDUSTRIES  INC  » „ 

PLASTIGONE  TECHNOLOGIES  INC 

PLAY  CO  TOYS  _ 

PLAZA  HOME  MORTGAGE  CORP  /OE/ 

PLAZA  HOME  MORTGAGE  SERVICING  CORP  

PLM  EQUIPMENT  GROWTH  FUND 

PLM  TRANSPORTATION  EQUIPMENT  PARTNERS  IXD  1986  INCOME  FUND 

PMC  COMMERCIAL  TRUST  nX  

PM  HOLDINGS  CORP  .. 

PMI  GROUP  INC  _ 

PM  MANAGEMENT  SYSTEMS  INC  „ 

PMT  SERVICES  INC  ITU/  

POCONO  HOTELS  CORP  

POINDEXTER  J  B  &  CO  INC „ 

POINSETT  FINANCIAL  CORP „ „ 

POINTE  FINANCIAL  CORP  

POINT  LOMA  SUPER  8  LTD  

Change  to  SAN  DIEGO  HARBORSIDE  INN  LTD 

POLAR  EXPRESS  CORP  

POLARIS  INDUSTRIES  INC  /MN  _ 

POLAR  MOLECULAR  CORP  /UT/ 

POLISH  TELEPHONES  4  MICROWAVE  CORP.„ 

POLLO  TROPICAL  INC 

POLYMER  GROUP  INC 

PORTER  MCLEOD  NATIONAL  RETAIL  INC  

PORTLAND  BREWING  CO  /OR/  - „ „ 

PORTSMOUTH  CORP /FU „ „ 

PORTSMOUTH  SQUARE  INC  .:.„ 

POSITIVE  RESPONSE  TELEVISION  INC „ 

POST  PROPERTIES  INC 

POTOMAC  BANCSHARES  INC 

POWERSOFT  CORP  

PRATT  &  LAMBERT  INC  

Change  to  PRATT  &  LAMBERT  UNITED  INC  

PRECISION  SYSTEMS  INC  

PREFERRED  ENTERTAINMENT  INC 

PREFERRED  INCOME  FUND  III  LIMITED  PARTNERSHIP 

PREISS  BYRON  MULTIMEDIA  CO  INC ; 

PREMIER  ANESTHESIA  INC  

Change  to  ALLEGIANT  PHYSICIAN  SERVICES  INC 

PREMIER  BANCORP  INC   

PREMISYS  COMMUNICATIONS  INC   „ 

PRESIDENT  CASINOS  INC  „ 

PRESIDIO  CAPITAL  CORP  ;„., „ 

PRESTIGE  FINANCIAL  CORP ,.... 

PRI  AUTOMATION  INC „ „ '. 

PRICE  CO 

PRICELLULAR  CORP  

PRICELLULAR  WIRELESS  CORP  

PRIMADONNA  RESORTS  INC  

PRIME  CABLE  INCOME  PARTNERS  LP  

PRIMECO  INC  

PRIME  MANAGEMENT  GROUP  INC  _ 

PRIME  PLUS  REALTY  PARTNERS  

PRIME  RESIDENTIAL  INC - _ 

PRIME  RETAILING 

PRINCETON  NATIONAL  BANCORP  INC   

PRINTRONIX  INC 


CIK  No. 


925544 
846193 
896265 
943317 
910678 
774695 
909953 
903869 
906769 
909^14 
881513 
914251 
824103 
824103 
835494 
927643 
884500 
889267 
788813 
778794 
908311 
909987 
935724 
910415 
923410 
079274 
918962 
869769 
917331 
822439 
822439 
932508 
931015 
810613 
925928 
911601 
927417 
892818 
943658 
934768 
079661 
921044 
903127 
925173 
893824 
079920 
079920 
886074 
906606 
858880 
919005 
883168 
883168 
761332 
938733 
888507 
943358 
899163 
927362 
356461 
932089 
935303 
901118 
793598 
934387 
926234 
357217 
921946 
911708 
707855 
311506 


Former  group 


NONE 
CF-10 
NONE 
CF-10 
NONE 
NONE 
CF-10 
NONE 
NONE 
NONE 
CF-10 
NONE 
•CF-09 
CF-09 
CF-08 
NONE 
CF-10 
CF-10 
CF-05 
CF-08 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-07 
NONE 
CF-10 
CF-10 
CF-10 
CF-10 
NONE 
NONE 
CF-08 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
CF-08 
NONE 
NONE 
NONE 
CF-10 
CF-05 
CF-06 
NONE 
CF-10 
CF-10 
NONE 
CF-10 
CF-10 
CF-09 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-01 
NONE 
NONE 
NONE 
CF-09 
CF-10 
NONE 
CF-09 
NONE 
NONE 
NONE 
CF-05 


New  group 


CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-09. 

CF-09. 

CF-09. 

CF-10. 

REMOVE. 

REMOVE. 

CF-04. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-04. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-05. 

CF-05. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-04. 
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CHANGES  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  No  7122 

(December  19,  1994)— Continued 


Name 


PRISMASYSTEMS  CORP 

PRISM  GROUP  INC  

PROBAC  INTERNATIONAL  CORP  .'""""'"" " 

Change  to  TRIDENT  ENVIRONMENTAL  SYSTEMS  .' 

PRODUCTION  SYSTEMS  ACQUISITION  CORP  .  "' 

PROFESSIONAL  BENEFITS  INSURANCE  CO  

PROFESSIONAL  SPORTS  CARE  MANAGEMENT  INC /NY/  

PROGRAMMING  &  SYSTEMS  INC  

PROJECT  SOFTWARE  &  DEVELOPMENT  INC  . 

PROLOGIC  MANAGEMENT  SYSTEMS  INC  

PROMETHEUS  INCOME  PARTNERS  

PROMUS  HOTEL  CORP ^ ;..  

PROPHET  21  INC  

PROSPECT  GROUP  INC " 

PROTECH  INC  

PROTECTION  ONE  INC  

PROTOSOURCE  CORP  „ " 

PROVIDENTIAL  CORP  

PROXIM  INC  IDE/  

PROXYMED  INC  /FT  LAUDERDALE/    ""'"". " 

PRT  FUNDING  CORP  

PRUDENTIAL  BACHE  ENERGY  GROWTH  FUND  LP 

PRUDENTIAL  BACHE  FUTURES  GROWTH  FUND  LP 

PRUDENTIAL  HOME  MOR  SEC  CO  INC  MOR  PA  THRO  CERT  SER  ig'sislse" 

PRUDENTIAL  HOME  MOR  SEC  CO  INC  MOR  PA  THRO  CERT  SER  1993-43 

PRUDENTIAL  HOME  MOR  SEC  CO  INC  MOR  PA  ^^RO  QERT  SER  1993-wW 


CIK  No. 


.A 


PRUDENTIAL  HOME  MOR  SEC  CO  INC  M 

PRUDENTIAL  HOME  MOR  SEC  CO  INC  M 

PRUDENTIAL  HOME  MOR  SEC  CO  INC  W 

PRUDENTIAL  HOME  MOR  SEC  INC  MOF 

PRUDENTIAL  SECURITIES  AGGRESSIVE 

PRUDENTIAL  SECURITIES  CMC  TRUST    .. 

PS  CAROLINAS  BALANCED  FUND  LTD 

PSF  FINANCE  LP 

PSI  RESOURCES  INC  

PS  MARINA  INVESTORS  I  „ 

PST  VANS  INC  

PUBLIC  STORAGE  PROPERTIES  vil  JNC 

PUBLIC  STORAGE  PROPERTIES  VIII  INC   .      . 

PUEBLO  XTRA  INTERNATIONAL  INC   

PURE  TECH  NEWCO  INC 

PURSUIT  VENTURE  CORP  „... 

PURUS INC  

PUTUMAYO  INC 

PVF  CAPITAL  CORP  

PW  PRIVATE  CAPITAL  TECHNOLOGY  FUND  LP 

QCF  BANCORP  INC  

QHI  GROUP  HOLDINGS  INC  .„ 

QMC  TECHNOLOGIES  INC 

Q  MED  INC  „ 

0  STEAKS  INC " 

Change  to  TIMBER  LODGE  STEAKHOUSE  INC 

QUAD  CITY  HOLDINGS  INC  

QUAD  SYSTEMS  CORP  /DE/ 

QUALCOMM  INC  /DE/  

QUALIFIED  HOUSING  PARTNERS  LP '..'". 

QUALITY  DINING  INC 

QUALITY  SEMICONDUCTOR  INC .. . 

QUALMED  INC  

QUANTUM  COMMUNICATIONS  GROUP  INC  .... 
QUANTUM  FINANCIAL  HOLDINGS  INC 

QUARTERDECK  OFFICE  SYSTEMS  INC  

Change  to  QUARTERDECK  CORP  

QUEST  BIOTECHNOLOGY  INC 

QUESTEX  GROUP  LTD 

Change  to  GARCIS  USA  INC  

QUICKRESPONSE  SERVICES  INC  

QUIDEL  CORP  /DE/  

QUIESCENT  CORP ".""""". 

Change  to  CUMBERLAND  COMPANIES  INC 

QUINTESSENCE  INC  


'"=!0  CERT  SER  1993^5 
'-R0  CERT  SER  1993-^ 
'"SO  CERT  SER  1993-61  , 

OCERT  SER  1993-35  

"H  FUND  LP   ■ 


925603 

856981 

800401 

800401 

911787 

911690 

927122 

080630 

920354 

938320 

803026 

944647 

917823 

739169 

802142 

916230 

932772 

880956 

914027 

906337 

912897 

801586 

823347 

914133 

914149 

914644 

914646 

916139 

916147 

912041 

899174 

874242 

724536 

934546 

829966 

831491 

933589 

870577 

869403 

906307 

928451 

870751 

912156 

934854 

928592 

837212 

933508 

939921 

809800 

729213 

912287 

912287 

906465 

899823 

804328 

826817 

917126 

869886 

874315 

943443 

941810 

707668 

707668 

793395 

869802 

869802 

906551 

353569 

841282 

841282 

939923 


Former  group 


CF-10 

NONE 

CF-08 

CF-08 

NONE 

NONE 

NONE 

CF-06 

NONE 

NONE 

CF-06 

NONE 

NONE 

CF-09 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE  . 

CF-10  . 

CF-09  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-10  . 

NONE  . 

CF-10  . 

CF-07  . 

NONE  . 

CF-02  . 

CF-09  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  ., 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

CF-07  .. 

CF-07  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-09  .. 

NONE  .., 

NONE  ... 

CF-10  ... 

CF-10  „. 

NONE  ... 

CF-10  ... 

CF-10  ... 

CF-08  ... 

CF-10  ... 

CF-10  ... 

NONE  ... 

CF-07  ... 

CF-09  ... 

CF-09  ... 

CF-10  ... 


New  group 


REMOVE. 

CF-10. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-09. 

CF-06. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

RES»OVE. 

CF-10. 

REMOVE. 

CF-09. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

REMOVE. 
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Changes  From  Corporation  Finance  Edgar  Phase-In  List  as  Published  in  Securities  Act  Release  No.  7122 

(December  19.  1994)— Continued 


Name 


QUINTILES  transnational  CORP  ^ 

QUI2NOS  FRANCHISE  CORP  

Change  to  QUINZNOS  CORP  

QUME  CORP       — 

Change  to  DTC  DATA  TECHNOLOGY  OORP 

QVC  NETWORK  INC  

R2  MEDICAL  SYSTEMS  INC  

RADIANT  TECHNOLOGY  CORP  

RADIATION  CARE  INC/OE  „ _ 

RADIATION  DISPOSAL  SYSTEMS  INC  ™ 

RAD  SAN  INC — 

Change  to  CALL  NOW  INC 

RADYNE  CORP '. - 

RAILROAD  FINANCIAL  CORP  . 

RAILTEX  INC  

RAINFOREST  CAFE  INC  

RALCORP  HOLDINGS  INC  

RAM-Z  ENTERPRISES  INC  - 

RAMSAY  MANAGED  CARE  INC  _ 

RANCON  DEVELOPMENT  FUND  VII  LP  

RANGER  INDUSTRIES  INC  

RATIONAL  SOFTWARE  CORP  

RATTLESNAKE  HOLDING  CO  INC _ 

RAUCH  INDUSTRIES  INC 

RAWLINGS  SPORTING  GOODS  CO  INC  

R  B  RUBBER  PRODUCTS  INC  

RC  ARBYS  CORP  - 

RCL  CAPITAL  CORP  ~ 

Change  to  DISC  GRAPHICS  INC  /DEJ 

RCSB  1990  A  GRANTOR  TRUST  

RCSB  1990  B  GRANTOR  TRUST  

RCSB  1991  A  GRANTOR  TRUST 

REALAMERICA  CO/NEW   „ _ 

REAL  GOODS  TRADING  CORP  

RECEIVABLES  PARTNERS  LP  _ _ 

RECKSON  ASSOCIATES  REALTY  CORP  

RECONDITIONED  SYSTEMS  INC  

RED  EAGLE  90  A  LTD  PARTNERSHIP 

RED  HOT  CONCEPTS  INC  - 

RED  LION  HOTELS  INC  

RED  ROOF  INNS  INC  

REDWOOD  EQUIPMENT  LEASING  INCOME  FUND  LP 

REDWOOD  FINANCIAL  INC  fMNJ  _ 

REDWOOD  MORTGAGE  INVESTORS  VI  

REDWOOD  MORTGAGE  INVESTORS  VIII  

REGAL  CINEMAS  INC  

REGAN  HOLDING  CORP  

REGENCY  BANCORP  _ 

REGENCY  REALTY  CORP -. 

REGENEX  INC  

REGIONAL  ACCEPTANCE  CORP  . 

REGIONAL  EQUITIES  CORP 

REGI  U  S  INC 

REHABCLINICS  INC  

RELIABLE  FINANCIAL  CORP  „ 

RELIANCE  FINANCIAL  INC  

RELIFE  INC  /DE/ 

REMEDY  CORP  

RENAISSANCE  COSMETICS  INC  /DEJ 

RENAISSANCE  GOLF  PRODUCTS  INC 

RENAISSANCE  SOLUTIONS  INC  _ , 

RENCO  METALS  INC  „ „ „ 

RENTERS  CHOICE  INC  

RENT  WAY  INC  „ „ 

REPAP  WISCONSIN  INC  

REPLIGEN  CLINICAL  PARTNERS  LP  

REPTRON  ELECTRONICS  INC   

REPUBLIC  BANCORP  INC  /KY/  , 

REPUBLIC  ENGINEERED  STEELS  INC « , 

RESECCORP  , 

RESIDENTIAL  ASSET  SECURITIES  CORP  


CIK  No. 


919623 
915803 
915803 
812544 
812544 
797565 
885899 
310235 
882099 
758256 
869484 
869484 
718573 
846007 
877326 
924919 
918021 
937136 
932275 
861456 
021610 
722056 
935499 
715817 
921915 
942615 
904892 
904541 
904541 
862074 
867414 
874040 
716266 
912953 
896643 
930548 
891915 
863458 
932623 
941557 
920941 
857615 
942895 
811592 
889123 
905036 
870069 
927718 
910606 
863187 
901077 
861058 
922330 
884831 
882072 
934737 
875491 
936653 
933747 
912592 
937948 
911566 
933036 
893046 
913669 
885434 
918765 
921557 
913883 
888856 
932858 


Former  group 


NONE 

CF-10 

CF-10 

CF-05 

CF-05 

CF-03 

CF-10 

CF-07 

CF-10 

CF-08 

CF-10 

CF-10 

CF-07 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-09 

CF-09 

NONE 

CF-06 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-10 

CF-10 

CF-08 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-07 

NONE 

NONE 

CF-07 

NONE 

NONE 

CF-10 

NONE 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 


New  group 


CF-10. 
CF-10. 
CF-10. 
CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-oe. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-04. 
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Changes  From  Corporation  Finance  Edgap  p-ase-In  List  as  Published  in  Securities  Act  Release  No  7122 

(DECtMBtR  19,  1994)— Continued 


Name 


RESMED  INC  

RESOLUTION  TRUST  CORP  ' """"""'. 

RESOLUTION  TRUST  CORP  C  VM  MORT  PASS  THRU  CERT  SER  TgOS^l" 

RESOURCE  FINANCE  GROUP  .TC  

Change  to  INTELLIGENT  DECISION  SYSTEMS  INC  !..!!!!." 

RESTRUCTURING  ACQUISITION  CORP 

RESURGENCE  PROPERTIES  INC  

RETIREMENT  CARE  ASSOCIATES  INC  /CO/  

REUNION  INDUSTRIES  INC  

REXALL  SUNDOWN  INC 

R  F  MANAGEMENT  CORP 

RF  MONOLITHICS  INC  /DE/ 

RGB  COMPUTER  &  VIDEO  INC  

RHI  ENTERTAINMENT  INC  

R  H  MACY  &  CO  INC  "."""""Z 

Change  to  FEDERATED  DEPARTMENT  STORES  INC  /DE/  ."Z" 

RIC26LTD  ' 

RICHMAN  GORDMAN  '/?  PRICE  STORES  INC  

RICHTON  INTERNATIONAL  CORP  

RICHWOOD  INDUSTRIES  INC  

RICKEL  HOME  CENTERS  INC  

RICKS  CABARET  INTERNATIONAL  INC 

RIDE  SNOWBOARD  CO  „ 

Change  to  RIDE  INC  

RIO  MAR  ASSOCIATES  L  P  S  E  

RIVER  OAKS  FURNITURE  INC 

RIVIANA  FOODS  INC  /DE/  

RIVIERA  HOLDINGS  CORP  

RKS  FINANCIAL  GROUP  INC  !."!" 

Change  to  JB  OXFORD  HOLDINGS  INC 

RMA  CAPITAL  FUNDING  CORP  

ROBEC  INC  

ROBERDS  INC  ,. 

ROBOTIC  LASERS  INC  

ROC  COMMUNITIES  INC  

ROCHESTER  TELEPHONE  CORP  /NEW/  "*" 

ROCK  BOTTOM  RESTAURANTS  INC 

ROCKLAND  ELECTRIC  CO „ 

ROCKY  MOUNTAIN  FINANCIAL  ENTERPRISES  INC  \.""Z 

ROCKY  MOUNTAIN  HELICOPTERS  INC  /UT/  

ROCKY  SHOES  &  BOOTS  INC 

ROMAC  INTERNATIOf4AL  INC  

ROOSEVELT  FINANCIAL  GROUP  INC  

ROSEWOOD  CARE  CENTERS  CAPITAL  FUNDING  CORP  '..' 

ROSEWOOD  CARE  CENTERS  INC  OF  ALSTON  

ROSEWOOD  CARE  CENTERS  INC  OF  EAST  PEORIA  

ROSEWOOD  CARE  CENTERS  INC  OF  GALESBURG 

ROSEWOOD  CARE  CENTE PS  NiC  OP  MOLIME 

ROSEWOOD  CARE  CENTERS   NC  OF  PEO^  A      

ROSEWOOD  CARE  CENTERS    %CDt:x^ANSFA 
ROSS  MARTIN  CO  INC 

ROTARY  POWER  INTERNATIONAL  INC  . 

ROTOR  TOOL  CO 

ROTTLUND  CO  INC _ 

ROUSE  CAPITAL  

ROYAL  APPLIANCE  MANUFACTURING  CO  

ROYAL  CANADIAN  FOODS  CORP „ 

ROYAL  CAPITAL  CORP Z.ZZZZZ 

Change  to  NUOASsS  GamnG  INC 

ROYAL  GRIP  INC 

ROYAL  INTERNATIONAL  OPTICAL  INC  

RS  FINANCIAL  CORP 

RTW  INC  /MN/ 

RURAL  METRC  CORP  /DE/ „ , 

RUSSEL  METALS  INC  __ 

RUST  INTERNATIONAL  INC  ., 

RYKA  INC  


RYLAND  MORTGAGE  SECURITIES  CORP  THREE  

RYLAND  MORTGAGE  SECURITIES  CORP  TWO  SER  1 

S3  INC  

SABER  INC  /UT/ 


CIK  No. 


943819 
874257 
900701 
879500 
879500 
907333 
929223 
798540 
1003429 
901620 
934011 
922204 
902056 
870211 
794367 
794367 
'  855660 
924120 
083877 
916986 
929036 
935419 
917734 
917734 
918652 
908309 
934650 
899647 
816330 
816330 
866073 
854462 
912952 
827100 
906325 
936105 
924896 
084613 
927131 
865766 
895456 
930420 
830055 
909110 
909117 
909115 
909114 
909118 
909116 
909113 
943092 
914639 
085357 
891329 
1002148 
085462 
911318 
828956 
828956 
910568 
864010 
840252 
915781 
906326 
903657 
901172 
828750 
887418 
869037 
850519 
866491 


Former  group 


NONE 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-05 

NONE 

CF-06 

CF-10 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-06 

CF-06 

CF-10 

CF-05 

NONE  . 

CF-09  . 

NONE  . 

CF-10  . 

NONE  . 

CF-03  . 

NONE  . 

CF-10  . 

NONE  . 

NONE   . 

CF-09  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-05  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  .. 

CF-08  .. 

CF-08  .. 

NONE  .. 

CF-10  .. 

CF-09  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

CF-07  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 


New  group 


CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-06. 

CF-06. 

REMOVE. 

CF-10. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-07. 

REMOVE. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

REMOVE. 

CF-09. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 
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Changes  From  Corporation  Finance  Edgar  Phas£-In  lst  as  Published  in 

Securities  Act  Release  No.  7122 

(December  19,  1994)— Continued 

Name 

CIKNo. 

Former  group 

New  group 

Chanoe  to  BEACHEAD  USA  INC                   « 

866491 

CF-10  

CF-10. 

SABER  SOFTWARE  CORP ~ - 

862564 

NONE  

CF-10. 

SABRELINER  CORP  - 

910649 

NONE  

CF-10. 

SAFECARD  SERVICES  INC - ~ - 

086103 

CF-04  

CF-04. 

Change  to  IDEON  GROUP  INC  ..._ 

943097 

CF-04  

CF-04. 

SAFESKIN  CORP ...     - » - 

911636 

NONE  

CF-10. 

SAFETY  1  ST  INC                        ... 

898306 

NONE  

CF-10. 

SAFETY  COMPONENTS  INTERNATIONAL  INC  _ ». 

918964 

NONE  

CF-10. 

SAGE  ANALYTICS  INTERNATIONAL  INC 

798080 

CF-07  

CF-10. 

SAGE  TECHNOLOGIES  INC                                          

876346 

CF-10  

CF-10. 

Chanoe  to  AMERIDATA  TECHNOLOGIES  INC  

876346 

CF-10  

CF-10. 

SAINT  ANDREWS  GOLF  CORP  

930245 

NONE  

CF-10. 

SALOMON  PHIBRO  OIL  TRUST  „ - 

929180 

NONE  

CF-10. 

SALVATORI  OPHTHALMICS  INC          

823187 

CF-07  

CF-07. 

Change  to  AMERICAN  CONSOLIDATED  LABORATORIES  INC  _ 

823187 

CF-07  

CF-07. 

SANBORN  INC  ~ 

875617 

CF-10  

REMOVE. 

SANGSTAT  ME DICAL  CORP  . ». -. 

913610 

NONE  

CF-10. 

SANGUINE  CORP  ~ - ~ v- 

926287 

NONE  

CF-10. 

SANIFILL  INC  ._ _ 

834263 
086727 
093631 
093631 

NONE  

CF-10  

CF-05  

CF-05  s 

CF-10. 

SANITAS  INC                       _ 

REMOVE. 

SANMARK  STARDUST  INC  _ 

CF-05. 

Change  to  MOVIE  STAR  INC  

CF-05. 

SAN  MATEO  COUNTY  BANCORP  „ 

775473 

CF-08  

CF-08. 

Change  to  MID  PENINSULA  BANCORP „ 

775473 

CF-08  

CF-08. 

SANMINA  CORP  /DE;                                              _ 

897723 

NONE  

CF-10. 

SANTA  CRUZ  OPERATION  INC  

851560 

NONE  

CF-10. 

SANTA  FE  FINANCIAL  CORP  

086759 

CF-07  

CF-10. 

SANTA  FE  PACIFIC  GOLD  CORP „ — 

921754 

CF-10  

REMOVE. 

SANYO  INDUSTRIES  INC  

854551 

CF-10  

CF-10. 

Change  to  BRAKE  HEADQUARTERS  U  S  A  INC  - 

854551 

CF-10  

CF-10. 

SARATOGA  BEVERAGE  GROUP  INC  

904362 

NONE  

CF-10. 

923021 

NONE  

CF-IO. 

SATELLITE  INFORMATION  SYSTEMS  CO ~ 

721235 

NONE  

CF-10. 

SATURN  ACQUISITIONS  INC  „ 

931150 

NONE  

CF-10. 

SAUL  CENTERS  INC  _ „ 

907254 

NONE   

CF-10. 

SAVOY  PICTURES  ENTERTAINMENT  INC 

897079 

NONE  

CF-10. 

SBC  TECHNOLOGIES  INC  /DE/  _ _ 

812955 

CF-06  

REMOVE. 

SBS  ENGINEERING  INC  /NM/  v. 

880208 

CF-10  

CF-10. 

Chanoe  to  SBS  TECHNOLOGIES  INC 

880208 

CF-10  

CF-10. 

SCANSOURCE  INC  

918965 

NONE  

CF-10. 

SCFC  HOME  EQUITY  LOAN  TRUST  1989  1   _ ~ 

856478 

CF-10  

REMOVE. 

SCHMITT  INDUSTRIES  INC _ -.. 

922612 

NONE  

CF-10. 

SCHNITZER  STEEL  INDUSTRIES  INC               ~ 

912603 

CF-10  

REMOVE. 

SCHULLER  INTERNATIONAL  GROUP  INC  „ „ 

930818 

NONE  

CF-10. 

SCHWABACHER  FREY  INC _ 

943093 

CF-10  

REMOVE. 

SCIENCE  ACCESSORIES  CORP  'DE/ - 

803498 

CF-07  

REMOVE. 

SCIENTIFIC  GAMES  HOLDING  CORP  

880174 

NONE  

CF-10. 

SCIENTIFIC  SOFTWARE  INTERCOMP  INC  

087822 
923144 
920375 

CF-06  

NONE  

NONE  

CF-09. 

SCOTSMAN  HOLDINGS  INC  

CF-10. 

SCOTT  MILLS  INC  ..._ _ 

CF-10. 

SCRIPT  SYSTEMS  INC  - ..... 

750485 

CF-10  

REMOVE. 

SDI  VIRTUAL  REALITY  CORP - 

789889 

CF-10  

REMOVE. 

SDL  INC „ _ 

934741 

NONE  

CF-10. 

940170 

NONE  

CF-06. 

SEABRITE  FOODS  INC  „ 

932135 
275985 
063516 

NONE  

CF-09  

CF-07  

CF-10. 

SEA  GALLEY  STORES  INC  ~ 

CF-10. 

SEAGO  GROUP  INC - - 

REMOVE. 

SEARCH  EXPLORATION  INC  _ „. 

853630 
923569 
894388 

CF-10  

NONE  

CF-10  

REMOVE. 

SEARS  CREDIT  ACCOUNT  MASTER  TRUST  II  „ 

CF-10. 

SEARS  MORT  SEC  CORP  MORT  PASS  THRO  CERT  SERIES  1992-20  - 

REMOVE. 

SEATTLE  BREWING  CO  _ -... 

924952 

NONE  

CF-10. 

SECTOR  STRATEGY  FUND  VI  LP  „ _.... 

904364 

NONE  

CF-10. 

SECURED  EQUITY  LEASING  PLUS  LP „ 

840214 

CF-09  

CF-10. 

SECURITIZED  ASSET  SALES  \HC  

895035 
912243 

NONE  

NONE  

CF-10. 

SECURITY  CAPITAL  CORP/WI/  

CF-10. 

SECURITY  CAPITAL  INDUSTRIAL  TRUST  .._ 

899881 

NONE  

CF-10. 

SECURITY  CONNECTICUT  CORP  „ 

913601 
932064 
929931 
912034 
718827 

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10. 

SECURITY  DYNAMICS  TECHNOLOGIES  INC  /DE/  

CF-10. 

SECURITY  FEDERAL  BANCORP  INC  „ „„ 

CF-10. 

SECA  SPECIALTY  PACKAGING  CORP  

CF-10. 

SEILER  POLLUTION  CONTROL  SYSTEMS  INC  

CF-10. 
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Name 


SEL-LEB  MARKETING  INC  

SELECT  BEVERAGES  INC '..... 

SELECT  MEDIA  COMMUNICATIONS  INC    . . 

SELKIRK  COGEN  FUNDING  CORP  

SELKIRK  COGEN  PARTNERS  LP  

SELMER  CO  INC  

SELMER  INDUSTRIES  INC  

SEMITOOL  INC  

SENIOR  TOUR  PLAYERS  DEVELOPMENT  INC  

SENSOR  CONTROL  CORP 

Change  to  SAFETYTEK  CORP  

SENTEX  SENSING  TECHNOLOGY  INC 

SENTINEL  FINANCIAL  CORP  

SERVTEX  INTERNATIONAL  INC  /NY/ 

Change  to  HYMEDIX  INC  

SEVEN  FIELDS  DEVELOPMENT  CO  

SEVEN  FIELDS  DEVELOPMENT  PA  INC  

SFC  FINANCIAL  CORP  /CO/ 

SFS  BANCORP  INC  

SFX  BROADCASTING  INC 

SGV  BANCORP  INC  

SHARED  TECHNOLOGIES  CELLULAR  INC  ....!!!.. 

SHARK  INC  

SHAW  GROUP  INC 

SHEFFIELD  INDUSTRIES  INC  _ ' 

SHEFFIELD  STEEL  CORP  

SHILOH  INDUSTRIES  INC  

SHIPHOLDING  INTERNATIONAL  INC  

SHOE  CARNIVAL  INC   

SHORE  GROUP  INC _ 

SHRP  INC  

SHURGARD  INCOME  PROPERTIES  II  .".".' 

SHURGARD  MINI  STORAGE  LP  I  

SIEKERT  &  BAUM  INC  

SIERRA  HOME  SERVICE  COMPANIES  INC  .„ , 

SIERRA  PACIFIC  POWER  CO  

SIERRA  PACIFIC  RESOURCES  

SIGMA  ALPHA  ENTERTAINMENT  GROUP  LTD  

SIGMA  ALPHA  ENTERTAINMENT  GROUP  LTD  /NY/ 
Change  to  SIGMA  ALPHA  GROUP  LTD  IDEJ 

SIGMATRON  INTERNATIONAL  INC  

SIGNAL  TECHNOLOGY  CORP  

SILICON  VALLEY  RESEARCH  INC  ' 

SILVER  KING  COMMUNICATIONS  INC  

SILVER  SLIPPER  INC 

SILVER  STATE  CASINOS  INC  

Change  to  PREMIER  CONCEPTS  INC  /CO/  

SIMETCOINC  

Change  to  OHIO  FERRO  ALLOYS  CORP  /OH/ ... 

SIMMONS  OUTDOOR  CORP 

SIMON  PROPERTY  GROUP  INC 

SIMPSON  HOUSING  CORP  

SIMPSON  MANUFACTURING  CO  INC  /CA/ 

SIMS  COMMUNICATIONS  INC  

SIMTEK  CORP  

SINCLAIR  BROADCAST  GROUP  INC  

SINGING  MACHINE  CO  INC  

SINTER  METALS  INC  

SIRENA  APPAREL  GROUP  INC  

SITEL  CORP 

SITHE  ENERGIES  INC  

SITHE  INDEPENDENCE  FUNDING  CORP 

SJS  BANCORP  INC  ,.  . 

SKYLANDS  PARK  MANAGEMENT  INC 

SKYLINE  MULTIMEDIA  ENTERTAINMENT  INC  

SKYSAT  COMMUNICATIONS  NETWORK  CORP  

SLB  MIDWEST  FUTURES  FUND  LP  

SLED  DOGS  CO  

SLUDGE  MANAGEMENT  INC  „ 

SMC  CORP 

S&M  CO _ 


CIKNo. 


934853 

797279 

925648 

929518 

929640 

918904 

911583 

934550 

927471 

806168 

806168 

729599 

912959 

880634 

880634 

931405 

931429 

930317 

942135 

908612 

940511 

933583 

855043 

914024 

876896 

910719 

904979 

943356 

895447 

872464 

911080 

353812 

313297 

943099 

910709 

090144 

741508 

941814 

859304 

859304 

915358 

901119 

708367 

891103 

919701 

879206 

879206 

073967 

073967 

907585 

912564 

926235 

920371 

907127 

817516 

912752 

923601 

927970 

925543 

943820 

901376 

899281 

930836 

904075 

916271 

919374 

924875 

918573 

874144 

932129 

217058 


Former  group 


NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-07 

CF-07 

CF-08 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE  , 

NONE  . 

CF-10  , 

CF-10  . 

CF-07  . 

CF-07  . 

CF-10  . 

NONE  . 

CF-09  . 

CF-09  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  . 

CF-07  . 

NONE  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-06  ., 

CF-06  .. 

NONE  ., 

NONE  ., 

CF-10  ., 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE   .. 

NONE  .. 

NONE  .. 

NONE  ... 

NONE  ... 

NONE  ... 
CF-10  ... 
NONE  ... 
CF-07  ... 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-07. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 
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Name 


SMITH  BARNEY  SHEARSON  HOLDINGS  INC  /DE/  

SMITH  BARNEY  SHEARSON  lNTERNATIOf4AL  ADVISORS  CURRENCY  FD  LP 

SMITH  CHARLES  E  RESIDENTIAL  REALTY  INC 

SMITH  CHARLES  E  RESIDENTIAL  REALTY  LP - 

SMITH  MADRONE  VINEYARDS  &  WINERY  

SMITH  MIDLAND  CORP  — 

SMITHWAY  MOTOR  XPRESS  CORP — 

SMITTYS  SUPER  VALU  INC  „ 

SMITTYS  SUPERMARKETS  INC 

S/M  REAL  ESTATE  FUND  IV  LTD  „ 

SMR  NATURAL  GAS  INCOME  FUND  1996  .„ 

SNB  BANCSHARES  INC   ~ 

SOBIESKI  BANCORP  INC  ™ 

SODAK  GAMING  INC  ™ - 

SOFTDESK  INC   

SOFTWARE  ETC  STORES  INC  - ^ 

SOFTWARE  OF  EXCELLENCE  INTERNATIONAL  INC  

SOFTWARE  PROFESSIONALS  INC  - 

SOIL  TECHNOLOGIES  CORP  /1A/  „ 

SOLA  INTERNATIONAL  INC  - ~ ».... 

SOLARATTIC  INC  

SOLARCELL  CORP       _...........„..«.. 

Change  to  4FRONT  sbR\VARE  IN^^^  INC  ICO/  !"1™LZ 

SOLAR  FINANCIAL  SERVICES  INC  - - 

SOLAR-MATES  INC  - 

SOLIGEN  TECHNOLOGIES  INC  ~ 

SOLOMON  PAGE  GROUP  LTD  „_ „ 

SOMANETICS  CORP  „ 

SOM  PUBLISHING  INC 

SONEX  RESEARCH  INC  

SONIC  ENVIRONMENTAL  SYSTEMS  INC -... 

SONIC  SOLUTiONS/CA/  „ 

SOURCE  MEDIA  INC  — - 

SOUTH  CAROLINA  COMMUNITY  BANCSHARES  INC  

SOUTH  DAKOTA  STATE  MEDICAL  HOLDING  CO  INC  

SOUTHEASTERN  BANKING  CORP 

SOUTHEAST  REALTY  CORP  

Change  to  CROCKER  REALTY  TRUST  INC  _ 

SOUTHERN  ENERGY  HOMES  INC  

SOUTHERN  HEALTH  MANAGEMENT  CORP  /VA/  . ™ 

SOUTHERN  PACIFIC  RAIL  CORP  :. 

SOUTHFIRST  BANCSHARES  INC  ™ 

SOUTHMARK  CORP  

SOUTHSIDE  FINANCIAL  GROUP  \NC  _ 

SOUTH  STANDARD  MINING  CO  

SOUTHWEST  BANCORP  INC „ „ 

SOUTHWEST  BANCSHARES  INC  /NEW/  

SOUTHWESTERN  PROPERTY  TRUST  INC  

Change  to  SOUTH  WEST  PROPERTY  TRUST  INC  

SOUTHWEST  ROYALTIES  INCOME  FUND  XII  LP .-„ 

SPANISH  BROADCASTING  SYSTEM  INC  

SPECIALTY  EQUIPMENT  COMPANIES  INC „- 

SPECIALTY  TELECONSTRUCTORS  INC  „ 

SPECTRAL  DIAGNOSTICS  INC  ™ 

SPECTRANETICS  CORP 

SPECTRIAN  CORP  ICAJ 

SPECTRUM  INFORMATION  TECHNOLOGIES  INC  "!!.!!.!...l^  

SPECTRUM  PHARMACEUTICAL  CORP  „ „ 

SPEEDWAY  MOTORSPORTS  INC  

SPIEGEL  CREDIT  CORP  III  

SPIEKER  PROPERTIES  INC 

SPI  PHARMACEUTICALS  INC  _ 

SPIRIT  OF  AMERICA  NATIONAL  BANK _ 

SPORTS  AUTHORITY  INC  /DE/ 

SPORTS  CLUB  CO  INC 

SPORTS  LEISURE  INC  /DE  

SPORTS  &  RECREATION  INC 

SPORTS  SCIENCES  INC  

SPORTSTOWN  INC/DE/  

SPORTSWORLD  2000  INC  

SPRINGHILL  LAKE  INVESTORS  LTD  PARTNERSHIP 


CIKNo. 


911562 
912547 
919004 
906785 
921822 
924719 
941914 
927773 
927774 
319303 
926901 
925464 
934860 
903856 
916397 
883999 
850415 
919175 
924404 
912088 
927654 
091649 
091649 
864421 
940183 
916460 
926269 
704328 
853932 
723312 
900393 
916235 
900029 
920615 
919176 
353386 
935897 
935897 
896397 
869813 
904691 
925963 
701996 
922286 
091950 
914374 
885942 
887983 
887983 
922889 
927720 
814013 
925269 
885459 
789132 
925054 
812551 
875579 
934648 
931781 
911361 
723046 
917312 
929470 
924373 
863745 
890093 
915766 
884801 
866708 
763399 


Former  group 


NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
CF-10 
NONE 
NONE 
CF-09 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-10 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-09 
CF-09 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-10 
CF-08 
NONE 
NONE 
NONE 
NONE 
NONE 
CF-05 
CF-10 
CF-10 
NONE 
CF-10 
NONE 
NONE 
CF-09 
NONE 
CF-08 
NONE 
CF-10 
CF-10 
CF-10 
NONE 
NONE 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-07 
CF-10 
NONE 
NONE 
NONE 
CF-04 
CF-10 
NONE 
NONE 
CF-10 
NONE 
NONE 
CF-10 
CF-10 
NONE 


New  group 


CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 


JMI 
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Name 


SPSS  INC  

SP  VENTURES  INC  , 

Change  to  MCKESSON  CORP , 

STAC  ELECTRONICS  ICfiJ 

Change  to  STAC  INC  „ , 

STANDARD  FINANCIAL  INC  

STANDARD  FUNDING  CORP  

STANLY  CAPITAL  CORP  

STANT  CORP  

STANT  INC  

STAR  CARD  ENTERPRISES  INC  

STARCRAFT  AUTOMOTIVE  CORP  

Change  to  STARCRAFT  CORP  /IN/ 

STAR  MARKETS  CO  INC  

STARBASE  CORP 

STARLOG  FRANCHISE  CORP  

STAR  MARKETS  CO  INC  

STARSIGHT  TELECAST  INC  

STATE  BANCS-A^tS   NC /PA/  

Change  :c  .EFFBANKS  INC  ^ 

STATE  FIRST  FINANCIAL  CORP  

STARTER  CORP  

STATER  BROS  HOLDINGS  INC  „.. 

STAT  HEALTHCARE  INC  ..„ 

STATEWIDE  BANCORP  

STATORDYNE  CORP  ET  AL „ 

STB  SYSTEMS  INC  

STECK  VAUGHN  PUB^  Sh  \G  CORP  .„ 

STEINER  OPTICS  IN""ERNA'iONAL   NC 

STERILE  CONCEPTS  ntCDlNGS   NC  .,-. 

STERUNG  BANCSHARES  ?^3R-     

ST  FRANCOIS  COuN''  -^MANC^AL  CORP  . 

STILLWATER  MiNiNG  GO  /D£/ 

ST  JOHN  KNITS  INC   

ST JUCt  ZAP^AL  RESOURCES  INC  , 

STLAND^"'  -iNANCiA.  CORP   

STONE  ENERGv  CORP        

STORAGE  COMP^^ER  CORP  

STORAGE  TRUS'  "EAlTY  „.. 

STORAGE  USA  iNC > , 

STORMEOIA  INC  _ , 

ST  D4'jl  CAPITAL  LLC  

S' q i '  AS  -  5  NC     [ 

STRA'EG  C  3  S'RIBUTION  INC "Z 

STRA"^D5P-ERE  CORP  

STRATTEC  SECURITY  CORP  

STROUDS  INC 

STRUCTURED  ASSET  SECJR  '  ES  CORP  .. 

STRUTHERS  INDUSTRIES   NC  

STUDIO  PLUS  OF  AMERICA  INC  

Change  to  STUDIO  PLUS  HOTELS  INC  .. 

STYLES  ON  VIDEO  INC  

SUAVE  SHOE  CORP  „.,. 

SUBURBAN  BANKSHARES  INC  /FL 

SlGEn   NC  „ 

S^MMA  METALS  CORP /NV/  

SUMMIT  BANCORP  INC 

SUMMIT  COMMUNICATIONS  GROUP  INC  ... 

SUMMIT  HEALTH  LTD 

SUMMIT  PETROLEUM  CORP 

SUN  COMMUNITIES  INC 

SUNBEAM  OSTER  COMPANY  INC  /DE/ 

Change  to  SUNBEAM  CORP  /FU  

SUNBELT  COMPANIES  'NC  , 

SUNDANCE  HOMES   NC  

SUNDOWNER  O^-S-^CRE  SER.CESINC  ... 
SUNGROWTH  PROPER '      N .  t  STORS  LTD 

SUN  HEALTHCARE  GRO.  -  IN      

SUNNYLAND  HOLDINGS  CORP   

SUNRISE  BANCORP  

SUNRISE  BANCORP  INC  /DE/ 


CIK  No. 


869570 

927653 

927653 

885073 

885073 

920603 

919007 

898171 

906523 

835578 

935801 

906473 

906473 

933160 

911577 

907435 

933160 

906612 

904101 

904101 

766842 

897507 

882829 

932424 

700722 

899684 

934596 

904081 

751508 

925966 

810962 

912501 

931948 

896100 

884139 

933981 

904080 

933452 

928735 

912116 

942787 

943639 

915735 

073822 

897743 

933034 

927760 

808851 

094945 

934599 

934599 

897074 

095052 

793080 

908121 

927578 

879096 

898304 

725555 

353196 

912593 

003662 

003662 

911623 

900616 

863527 

727165 

904978 

923860 

701709 

840115 


Former  group 


NONE 

CF-04 

CF-04 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-07 

NONE 

NONE 

NONE 

CF-07 

CF-10  , 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-06  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-08  . 

NONE  . 

NONE  . 

NONE  . 

CF-09  . 

CF-08  . 

CF-10  . 

CF-10  . 

CF-10  . 

CF-05  ., 

CF-09  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-04  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

CF-07  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

CF-09  .. 


New  group 


CF-10. 

CF-04. 

CF-04. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

CF-10. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 
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Name 


SUNRISE  LEASING  CORPORATION  

Change  to  SUNRISE  RESOURCES  INC  /MN 

SUPERMAC  TECHNOLOGY  INC  - 

SUPERMAIL  INTERNATIONAL  INC  _ 

SUPER  VISION  INTERNATIONAL  INC  „ 

SUPERCART  INTERNATIONAL  INC  /CN/ 

SUPERCONDUCTOR  TECHNOLOGIES  INC  

SUPERIOR  BANK  FSB  ~ - 

SUPERTEL  HOSPITALITY  INC  - - 

SUPREME  INTERNATIONAL  CORP - 

SURE  SHOT  INTERNATIONAL  INC  /FU  „„ 

SURGICAL  CARE  AFFILIATES  INC  „. ™ 

SUSSEX  VENTURES  LTD 

Change  to  AGRIBIOTECH  INC 

SWANSEA  REAL  ESTATE  INC  - 

SWEETHEART  CUP  CO  INC  /DE/  •. _ — 

cuucc"]\u/yypp  \f\tc  ~ — 

SWIFT  ENERGY  INCOME  PARTNERS  1986^  LTD 

SWVA  BANCSHARES  INC 

cyQACg  IfiJC  „.„„..„.._ 

SYLVAN  FOODS  HOLDINijis  INC ~ - 

Change  to  SYLVAN  INC  .-. 

SYLVAN  LEARNING  SYSTEMS  INC 

SYMBOLLON  CORP  - 

SYNCRONYS  SOFTCORP  - 

SYNTELLECT  INC 

SYNTEXCORP  - ~ -.... 

SYNTHETIC  INDUSTRIES  LP  

SYSCON  ENTERPRISES  INC  : — 

SYSTEM  INDUSTRIES  INC  

Change  to  ANCHOR  PACIFIC  UNDERWRITERS  — 

TAITRON  COMPONENTS  INC 

TAJ  MAHAL  HOLDING  CORP  

TAKECARE  INC   ....„ 

TALBOTS  INC   

TALKING  RINGS  ENTERTAINMENT  INC  

Change  to  MERCHANDISE  ENTERTAINMENT  TELEVISION  HOLDINGS  INC 

TAPE  SPECIALTY  INC   

TARGETED  GENETICS  CORP  /WA/  „ 

TARIS  INC  - 

Change  to  FONIX  CORP  * 

TATHAM  OFFSHORE  INC  

TAUBMAN  REALTY  GROUP  LTD  PARTNERSHIP  

TAYCO  DEVELOPMENTS  INC 

TAYLOR  INVESTMENT  CORP  /MN/  „ „ 

TCC  MANAGED  FUTURES  TRUST  „ 

TDINDUSTRIES  iNC  -.... 

TEAM  RENTAL  GROUP  INC  » 

TECHDYNE  INC  

TECHE  HOLDING  CO ».... 

TECHNICAL  CHEMICALS  &  PRODUCTS  INC  

TECHNOLOGY  FUNDING  PARTNERS  I   „ 

TECHNOLOGY  FUNDING  PARTNERS  II   

TECHNOLOGY  FUNDING  SECURED  INVESTORS  III  

TECH  SQUARED  INC v 

TECNOL  MEDICAL  PRODUCTS  INC 

TEEKAY  SHIPPING  CORP  

TEJAS  GAS  CORP  /DE  ~. 

Change  to  TEJAS  GAS  CORP  

TEKNEKRON  COMMUNICATIONS  SYSTEMS  INC  /NV 

Change  to  TCSI  CORP  ~ 

TEL  COM  WIRELESS  CABLE  TV  CORP „ 

TELEBANC  FINANCIAL  CORP - 

TELECOMMUNICATIONS  INCOME  FUND  X  LP 

TELE  MATIC  CORP  _ 

Change  to  T  NETIX  INC 

TELE-MEDIA  BROADCASTING  CO , 

TELETOUCH  COMMUNICATIONS  INC  , 

TELEWEST  COMMUNICATIONS  PLC 

TELEWORLD  ENTERPRISES  LTD 

TELICONICS  INC  „. _ ~ 


CIKNo. 


Fonner  group 


879022 

879022 

885592 

832508 

917523 

928762 

895665 

897845 

919640 

900349 

923291 

722692 

876320 

876320 

909120 

908142 

914271 

799064 

925656 

768262 

861291 

861291 

912766 

912086 

798077 

758830 

096000 

901175 

923024 

317781 

317781 

942126 

871012 

866255 

912263 

828827 

828827 

353821 

921114 

855585 

855585 

913358 

917473 

894952 

934373 

931580 

716757 

922471 

764039 

934538 

924921 

744964 

772001 

844217 

939077 

876968 

911971 

840257 

096864 

875315 

875315 

929061 

920986 

904005 

929757 

929757 

930297 

928659 

922574 

798543 

869851 


CF-10 

CF-10 

CF-10 

CF-08 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-05 

CF-10 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-02 

NONE 

CF-10 

CF-05 

CF-05 

NONE 

CF-10 

CF-10 

NONE 

CF-09 

CF-09 

CF-08 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-06 

NONE 

NONE 

NONE 

NONE 

CF-07 

CF-07 

CF-09 

NONE 

NONE 

NONE 

CF-09 

CF-09 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 


New  group 


CF-10. 

CF-10. 

REMOVE. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-04. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-07. 

CF-07. 

CF-10. 

CF-09. 

REMOVE. 

CF-10. 

CF-09. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

CF-06. 

CF-06. 

CF-10. 

CF-10. 

CF-08. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 
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Name 


TELLUS  INDUSTRIES  INC 

TELMARK  INC  /NY/ „ 

TELTRENDINC 

TELULARCORP  

TENERE  GROUP  INC  

TENET  INFORMATION  SERVICES  INC  , 

TERMIFLEX  CORP  > „ 

TERRACOM  INC  .:. _ 

TESSCO  TECHNOLOGIES  INC  

TETRA  TECH  INC  „ 

TEXARKANA  FIRST  FINANCIAL  CORP  

TEXAS  BOTTLING  GROUP  INC  

TEXASGULF  INC  /DE/  

TEXAS  STAR  RESOURCES  CORP 

TEXAS  VANGUARD  OIL  CO  „ 

TEXCON  ENERGY  CORP  

TEXON  ENERGY  CORP 

TEXTAINER  EQUIPMENT  INCOME  FUND  V  LP  

TFC  ENTERPRISES  INC  ^ 

TGV  SOFTWARE  INC  

THERAGENICS  CORP 

Change  to  THERAGENICS  CORP  

THERAPEUTIC  DISCOVERY  CORP 

THERATX  INC  /CA/  

THERMO  REMEDIATION  INC  

THERMOLASE  CORP  

THOMAS  GROUP  INC  

THOMASVILLE  INDUSTRIES  INC 

THOMPSON  PBE  INC _ 

THORATEC  LABORATORIES  CORP 

THREE  HOLDINGS  INC 

THRIFTY  PAYLESS  INC  . „ 

THRUSTMASTER  INC  

TIDEMARK  BANCORP  INC  

TIMELINE  INC  

TIMES  MIRROR  CO  , 

TIMES  MIRROR  CO  /NEW/  

TIME  WARNER  ENTERTAINMENT  CO  LP   

TITAN  HOLDINGS  INC  

TITAN  TECHNOLOGIES  INC 

TITAN  WHEEL  INTERNATIONAL  INC  , 

TIVOLI  INDUSTRIES  INC 

TIVOLI  SYSTEMS  INC „ 

T  J  CINNAMONS  INC 

TJ  SYSTEMS  CORP  

Change  to  LEASING  EDGE  CORP  

TLC  BEATRICE  INTERNATIONAL  HOLDINGS  INC  ... 

TMP  INLAND  EMPIRE  LTD  

TNC  MEDIA  INC 

Change  to  GOTHIC  ENERGY  CORP  

TN  ENERGY  SERVICES  ACQUISITION  CORP  

TOP  SOURCE  INC  

Change  to  TOP  SOURCE  TECHNOLOGIES  INC 

TORCH  ENERGY  ROYALTY  TRUST 

TOTAL  CONTAINMENT  INC 

TOTAL  RESEARCH  CORP 

TOWER  AUTOMOTIVE  INC  

TOWER  TECH  INC  ^ 

TOWN  &  COUNTRY  TRUST  „ 

TOY  BIZ  INC 

TPEX  EXPLORATION  INC _ 

Change  to  KRESTREL  ENERGY  INC  

TRACORINC 

Change  to  TRACOR  INC  /DE  

TRACTOR  SUPPLY  CO  /DEJ 

TRAMWAY  BUILDING  CORP  „ _ 

TRANSCOLOR  CORP _ 

TRANS  ENERGY  INC  

TRANSNATIONAL  INDUSTRIES  INC 

TRANSNATIONAL  RE  CORP  

TRANS  OCEAN  CONTAINER  CORP  


CIK  No. 


217365 

914028 

943822 

915324 

922887 

845696 

726431 

826774 

927355 

831641 

943355 

912499 

936286 

908177 

315261 

312827 

312827 

915194 

913958 

935495 

796762 

795551 

899753 

922980 

913771 

901416 

900017 

940032 

929035 

350907 

858361 

916794 

932290 

892432 

909736 

098349 

925260 

893657 

904975 

932144 

899751 

924835 

900120 

915661 

849354 

849354 

835589 

885392 

878482 

878482 

908246 

800055 

800055 

912030 

913666 

803058 

925548 

913034 

906110 

933730 

312842 

312842 

887603 

829221 

916365 

940325 

832444 

919721 

796228 

911628 

917691 


Fomfier  group 


CF-10 

NONE 

NONE 

NONE 

NONE 

CF-09 

CF-07 

CF-10 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-08 

CF-06 

CF-10 

NONE 

NONE 

NONE 

CF-07 

CF-07 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

CF-10 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-02  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE   . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

CF-10  . 

CF-10  . 

CF-10  . 

NONE  . 

CF-07  . 

CF-07  . 

NONE  . 

NONE  . 

CF-07  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-08  .. 

CF-08  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

CF-09  .. 

NONE  .. 

CF-06  .. 

CF-10  .. 


New  group 


REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-09. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-07. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE.. 

CF-05. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-07. 

CF-07. 

CF-10. 

CF-10. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 


NONE  I  CF-10. 
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Name 


TRANS  PACIFIC  GROUP  INC  

TRANSTECTOR  systems  INC  ™. 

TRANS  WORLD  GAMING  CORP  -~ 

TRANS  WORLD  INSURANCE  CO  

TRANSWORLD  TELECOMMUNICATIONS  INC  .„ 

TRANSACTION  NETWORK  SERVICES  INC  

TRANSACTION  SYSTEMS  ARCHITECTS  INC  

TRANSAMERICAN  REFINING  CORP  -... 

TRANSMEDIA  EUROPE  INC  

TRANSNATIONAL  RE  CORP  ; 

TRANSTAR  HOLDINGS  LP  „ 

TRANSTEXAS  GAS  CORP  ~ 

TRANSTEXAS  TRANSMISSION  CORP  

TREASURE  HOUSE  NORTH  L  P  

TREASURE  ISLAND  CORP  • 

TREASURE  ISLAND  FINANCE  CORP 

TREND  LINES  INC  — ■ 

TRIAD  GUARANTY  INC - • 

TRIAD  WARRANTY  CORPORATION  JNC  

TRIANGLE  CORP  ..., - 

Change  to  AUDITS  &  SURVEYS  WORLDWIDE  INC 

TRICO  PRODUCTS  CORP  

TRIDENT  NGL  INC - 

TRIGEN  ENERGY  CORP 

TRI  UTE  INC  /PA/  

TRI  NEM  INC — 

Change  to  INNOVUS  CORP  - 

TRINET  CORPORATE  REALTY  TRUST  INC  _ 

TRINITECH  SYSTEMS  INC  - 

TRINITY  SIX  INC  

Change  to  USCI  INC  

TRIPLE  S  PLASTICS  INC  — - 

TRIPOS  INC  

TRISM  INC  /OE/  -• 

TRITECH  GROUP  INC  

TRIUMPHE  LEASING  IX  LP  

TRIZAK  CORP  

TROY  HILL  BANCORP  INC  

TRUCK  COMPONENTS  INC   

TRUMP  HOTELS  &  CASINO  RESORTS  HOLDINGS  LP 

TRUMP  HOTELS  &  CASINO  RESORTS  INC  

TRUMP  TAJ  MAHAL  ASSOCIATES  ^ 

TSB  FINANCIAL  INC  

TSXCORP — 

TUCKER  F  A  GROUP  INC - 

TUCKER  PROPERTIES  CORP  

TUFCO  TECHNOLOGIES  INC 

TURBOCHEFINC  

TV  BINGO  NETWORK  INC  /TX/  

Change  to  MULTIMEDIA  GAMES  INC  

TWIN  CITY  BANCORP  INC - ♦-... 

TYLAN  GENERAL  INC - 

TYREX  OIL  CO  

UAC  SECURITIZATION  CORP  

UCAR  GLOBAL  ENTERPRISES  INC  

UCAR  INTERNATIONAL  INC _ 

UCFC  ACCEPTANCE  CORP 

UF  BANCORP  INC  

UFP  TECHNOLOGIES  INC  

ULTIMATE  ELECTRONICS  INC  

ULTRADATA  SYSTEMS  INC  

ULTRALIFE  BATTERIES  INC  

ULTRATECH  STEPPER  INC  

UMC  ELECTRONICS  CO  - 

UNAPIX  ENTERTAINMENT  INC 

UNCLE  BS  BAKERY  INC  

UNIMARK  GROUP  INC  

UNION  ACCEPTANCE  CORP  .- 

UNION  BANKSHARES  LTD  

UNION  CARBIDE  CORP  /NY/ 

UNION  FINANCIAL  BANCSHARES  INC  


CIKNo. 


922659 

746630 

914577 

932095 

830381 

920231 

935036 

927762 

906908 

911628 

916533 

904977 

908852 

936353 

883583 

883562 

922978 

911631 

860543 

099703 

099703 

099724 

879210 

925655 

910350 

859915 

859915 

899162 

099047 

907069 

907069 

918642 

920691 

914480 

877211 

916364 

016760 

921363 

923151 

943322 

943320 

835545 

920107 

896560 

868077 

908257 

895329 

916645 

896400 

869400 

930373 

894776 

317889 

936301 

940404 

931148 

901488 

877412 

914156 

911626 

931947 

875657 

909791 

100619 

902787 

911886 

922712 

927790 

895688 

845559 

926164 


Fonner  group 


CF-10 

CF-07 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

CF-06 

CF-06 

CF-04 

CF-10 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-10 

CF-10 

NONE 

NONE 

CF-08 

NONE 

CF-10 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 


New  group 


REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-05. 

CF-05. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10.  . 

CF-10. 

REMOVE. 

CF-10. 
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Name 


UNION  INSURANCE  CO  OF  PROVIDENCE 

union  plaza  hotel  &  CASINO  INC  

UNION  SWITCH  &  SIGNAL  INC  

UNIPHASE  CORP  /CA/  

UNIROYAL  INVESTORS  MANAGEMENT  CO  „... '" 

Change  to  UNIROYAL  TECHNOLOGY  CORP 

UNISOURCE  ENERGY  CORP 

UNISTAR  GAMING  CORP  

UNITECH  INDUSTRIES  INC  

UNITED  AIR  SPECIALISTS  INC  /OH/  

UNITED  ARKANSAS  CORP  

UNITED  CAPITAL  LEASING  CORP  

UNITED  FINANCIAL  BANKING  COMPANIES  INC  

UNITED  GROCERS  CLEARING  HOUSE  INC     ...     . 

UNITED  HERITAGE  CORP 

UNITED  MARKET  SERVICES  CO 

UNITED  MORTGAGE  SECURITIES  CORP  """" 

UNITED  NATIONAL  BANCORPORATION  

UNITED  PAYPHONE  SERVICES  INC  

UNITED  RESTAURANTS  INC  

UNITED  SERVICE  SOURCE  INC 

Change  to  UNSI  CORP 

UNITED  STATES  LEATHER  INC  /Wl/ „ 

UNITED  STATES  PAGING  CORP 

UNITED  VANGARD  HOMES  INC  IDE  

UNITED  VIDEO  SATELLITE  GROUP  INC  

UNITED  VISION  GROUP  INC 

UNITED  WASTE  SYSTEMS  INC  

UNITEL  CORPORATION  /NV/  

UNIVERSAL  AUTOMOTIVE  INDUSTRIES  INC  /DE/  ...  "" 

UNIVERSAL  OUTDOOR  HOLDINGS  INC  

UNIVERSAL  OUTDOOR  INC  

UNIVERSAL  STAINLESS  &  ALLOY  PRODUCTS  INC     ..    

UNIVERSITY  REAL  ESTATE  FUND  10  LTD  

UNIVERSITY  REAL  ESTATE  "    \Z     2  LTD 

UNIVERSITY  REAL  ESTA'E  -aq^neRSHIPV    .. 

UNIVISION  TELEVISION  :.«0.  p  INC 

UNLIMITED  FRONTIERS  ^^GamzATION  INC    

Change  to  BEST  OF  AMERICA  ::pp    

UNSL  FINANCIAL  CORP  

UPSILONINC  "" 

Change  to  UPSILON  INDUSTRIES  INC Z~"""'Z 

UPWARD  TECHNOLOGY  CORP  

URBAN  OUTFITTERS  INC  

URBAN  SHOPPING  CENTERS  INC 

UROMED  CORP _ 

US  1  INDUSTRIES  INC 

USA  ENTERTAINMENT  CENTER  INC  Z". 

Change  to  USA  TECHNOLOGIES  INC  

USAIR  INC  /NEW/ 

Change  to  USAIR  INC „ 

U  S  ALCOHOL  TESTING  OF  AMERICA  INC 

USA  MOBILE  COMMUNICA^'ONS  HOLDINGS  INC  ETAL 

Change  to  ARCH  COMMLNiCATiQNS  GROUP  INC  /DE/ 

USANA  INC  

US  AUTOMOBILE  ACCEPTANCE  1995-1  INC  ."'"'. 

U  S  AUTOMOBILE  ACCEPTANCE  CO"? 

US  BRIDGE  OF  NEW  YOPt-    NC    

US  CHINA  INDUSTRIAL  E  <  :  ^^  a  nqE  INC  

US  DELIVERY  SYSTEMS  iNC  

U  S  DIAGNOSTIC  LABS  INC 

U  S  DRUG  TESTING  INC 

US  ELECTRICAR  INC  

US  EXIM  TRUST  PDVSA 

US  FLYWHEEL  SYSTEMS  INC 

US  INTELCC  HOLDINGS  INC  

USLICO  CORP  

U  S  MEDICAL  PRODUCTS  INC  

US  OFFICE  PRODUCTS  CO 

US  ORDER  INC 

U  S  ROBOTICS  CORP/DE/  


CIKNo. 


914746 

087918 

912464 

912093 

890096 

890096 

941138 

940327 

921620 

932985 

846772 

870447 

714286 

932734 

354567 

919861 

910033 

365453 

923150 

909483 

810624 

810624 

906613 

813239 

021221 

913061 

882970 

879688 

873537 

931457 

928063 

916079 

931584 

356311 

713010 

311173 

898804 

846619 

846619 

846807 

853465 

853465 

062600 

912615 

907077 

917821 

351498 

896429 

896429 

714560 

714560 

853017 

915390 

915390 

896264 

936652 

910107 

937931 

922717 

920755 

911012 

910523 

922237 

920470 

928958 

929139 

750234 

919168 

934852 

943652 

933353 


Former  group 


CF-10 

CF-05 

NONE 

NONE 

CF-10 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

CF-10 

CF-10 

CF-06 

CF-10 

CF-07 

NONE 

CF-10 

CF-08 

NONE 

NONE 

CF-08 

CF-08 

NONE  , 

CF-10  . 

NONE  , 

NONE  , 

NONE  , 

NONE  , 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-08  . 

CF-08  . 

CF-08  . 

NONE  . 

CF-10  . 

CF-10  . 

CF-09  . 

CF-10  . 

CF-10  . 

CF-08  . 

NONE  . 

NONE  . 

NONE  . 

NONE  ., 

CF-10  .. 

CF-10  ., 

CF-02  .. 

CF-02  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 

CF-10  .., 

CF-03  ... 

NONE  ... 

NONE  ... 

NONE  ... 


New  group 


NONE  I  CF-10 


REMOVE. 

CF-08. 

CF-10. 

CF-10. 

CF-10 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-08. 

CF-08. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-09. 

CF-10. 

CF^IO. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-02. 

CF-02. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 
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Name 


U  S  thrift  opportunity  partners  LP 

us  TRADE  funding  CORP „ 

U  S  WIRELESS  DATA  INC  - 

US  XPRESS  ENTERPRISES  INC  - 

USA  COMMUNICATIONS  INC  'DEJ , 

USA  ENTERTAINMENT  CENTER  INC 

USA  MOBILE  COMMUNICATIONS  HOLDINGS  INC  .', 

USA  MOBILE  COMMUNICATIONS  HOLDINGS  INC  ET  AL 

USA  MOBILE  COMMUNICATIONS  INC  II 

USANA  INC   - 

USDATA  CORP  

US T EL  INC  .....«•«..•• ......MHMH*******----*-*-— •••• 

UTl  ENERGY  CORP  -.. 

VAALCO  ENERGY  INC  IDEJ 

VALLEY  FINANCIAL  CORP  A/A/ 

VALRICO  BANCORP  INC  - 

VALUE  SOFTWARE  CORP  .- 

VALUJET  AIRLINES  INC 

VANDERBILT  MORTGAGE  &  FINANCE  INC  

VANDERBILT  SQUARE  CORP - 

VANGUARD  ENVIRONMENTAL  SOLUTIONS  INC  

VAN  KAMPEN  AMERICAN  CAPITAL  INC  ..„ „ 

VARCO  INTERNATIONAL  INC  „ 

VARI  L  CO  INC  

VARIFLEX  INC   „ 

VASTAR  RESOURCES  INC  

VDS  ENTERPRISES  INC  

VECTOR  ENERGY  CORP  mu  

VECTOR  ENVIRONMENTAL  TECHNOLOGIES  INC 

VECTRA  BANKING  CORP  ...„ _ 

VEECO  INSTRUMENTS  INC  — 

VENDELL  HEALTHCARE  INC  „ 

VENTRITEX  INC  

VENTURE  ENTERPRISES  INC  ~. 

Change  to  HANOVER  GOLD  COMPANY  INC  

VENTURIAN  CORP 

VERDIXCORP 

Change  to  RATIONAL  SOFTWARE  CORP 

VERITAS  MUSIC  ENTERTAINMENT  INC  

VERITAS  SOFTWARE  CORP 

VERMONT  TEDDY  BEAR  CO  INC -.. 

VESTA  INSURANCE  GROUP  INC  „ 

VETCO  INC/NY   

VETERINARY  CENTERS  OF  AMERICA  INC __ 

VETLINE  INC  /CO/  

Change  to  DK  INDUSTRIES  INC  ._ 

VIASOFT  INC  /DE/  „ 

VICON  INDUSTRIES  INC  /NY/  „ 

VIDAMED  INC  »...„ 

VIDCOM  POST  INC  - 

Change  to  TELEUNK  INTERNATIONAL  CORP  

VIDEOCARTINC  

VIDEO  DIGEST  INC  „ .-. 

VIDEONICS  INC  

VIDEO  PROFESSOR  INDUSTRIES  INC  

VIDEOTELECOM  CORP  IDEJ 

Change  to  VTEL  CORP  

VIDEO  UPDATE  INC 

VIDEOSERVER  INC  

VIEW  TECH  INC 

VIKING  RECYCLING  INC  

VILLAGE  BANKSHARES  INC  

VINDICATOR  INC  IfU 

Change  to  FOOD  TECHNOLOGY  SERVICE  INC 

VIRATEK  INC  

VISION  MARKETING  GROUP  INC ~ ».. 

VISTA  2000  INC  - „~ - _.... 

VISTA  BANCORP  INC  

VISUAL  DESIGN  INDUSTRIES  INC  /CO/  

VITAMIN  SPECIALTIES  CORP  

VITAFORT  INTERNATIONAL  CORP  


CIKNo. 


831660 

927567 

896716 

923571 

929056 

896429 

929544 

915390 

916122 

896264 

943895 

919274 

912899 

894627 

921590 

942789 

928493 

914277 

816512 

764773 

802509 

890843 

102993 

917173 

921366 

918252 

880640 

931180 

918997 

862695 

103145 

896646 

793354 

778165 

778155 

745756 

722056 

722056 

940672 

867666 

912960 

911576 

931753 

817366 

797568 

797568 

935418 

310056 

929900 

861051 

861051 

866439 

853934 

932113 

851965 

884144 

884144 

920042 

943894 

746210 

915651 

858754 

868267 

868267 

351237 

920757 

916802 

831979 

831744 

910329 

857139 


Fornier  group 


CF-09 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

CF-10 

NONE 

CF-05 

NONE 

NONE 

NONE 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-09 

CF-09 

CF-06 

CF-06 

CF-06 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-08 

CF-08 

NONE 

CF-05 

NONE 

CF-10 

CF-10 

CF-10 

CF-10 

NONE 

CF-10 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-04 

NONE 

NONE 

NONE 

CF-10 

CF-10 

CF-08 


New  group 


REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-04. 

CF-10. 

CF-10. 

CF-10 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-08. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-06. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

CF-09. 
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Name 

CIKNo. 

Former  group 

New  group 

VKM  HOLDINGS  INC „ 

Change  to  VK  AC  HOLDING  INC  

895127 

895127 

709417 

927472 

917697 

923796 

913280 

104224 

722607 

837491 

837173 

918381 

935704 

817643 

314625 

936528 

104834 

930809 

884629 

921301 

919013 

925869 

921301 

897745 

892524 

916314 

853929 

925558 

715073 

913584 

926613 

106494 

922817 

900630 

876516 

876516 

928953 

934739 

89.5334 

895347 

929920 

922257 

922257 

870525 

029952 

029952 

912833 

926867 

922257 

913340 

916298 

913202 

920769 

939729 

943452 

922244 

930315 

919888 

931073 

941738 

913338 

918946 

918946 

910620 

939728 

895007 

947779 

107294 

929651 

891762 

CF-10  

CF-10  

CF-08  

NONE  

CF-10  

NONE  

NONE  

CF-07  

NONE  

CF-08  

NONE  

NONE  

NONE  

CF-08  

CF-10  

NONE  

NONE  

NONE  

CF-10  

CF-10  

NONE  ... 

CF-10. 
CF-10 

VOLUNTEER  STATE  BANCSHARES  INC  

REMOVE 

VOXEL /CA/  

CF-10 

VU  VIDEOS  INC  „ 

REMOVE 

WACKENHUT  CORRECTIONS  CORP 

WALDEN  RESIDENTIAL  PROPERTIES  INC  ,. „ 

WALKER  INTERNATIONAL  INDUSTRIES  INC „ 

CF-10. 
CF-10. 
CF-09 

WALL  DATA  INC 

CF-10 

WALL  STREET  FINANCIAL  CORP  /DE/  

CF-10. 

WALTER  INDUSTRIES  INC /NEW/  f. 

CF-10. 

WANDEL  &  GOLTERMANN  TECHNOLOGIES  INC  

CF-10 

WARREN  S  D  CO  /PA/  T „ 

CF-10 

WASHINGTON  COMMERCIAL  BANCORP _...„ 

WASHINGTON  CORP  

REMOVE. 
REMOVE 

WASHINGTON  FEDERAL  INC 

CF-10 

WASHINGTON  HOMES  INC „ 

CF-10 

WATERS  CORP 

CF-10. 

WATSON  PHARMACEUTICALS  INC  

CF-09 

WAVEFRONT  TECHNOLOGIES  INC  /CA/ _ 

REMOVE 

WAVE  SYSTEMS  CORP 

CF-10 

WAVE  TECHNOLOGIES  INTERNATIONAL  INC  

NONE  

NONE  

NONE  

CF-10  

NONE  

CF-10  ..    . 

CF-10. 

WAVEFRONT  TECHNOLOGIES  INC  /CA/  

CF-1 0. 

WCI  STEEL  INC 

WCT  COMMUNICATIONS  INC „ 

WEBCO  INDUSTRIES  INC  _ 

CF-10. 

REMOVE. 

CF-10 

WEEKLY  WORLD  NEWS  INC  

REMOVE 

WEEKS  CORP 

NONE  

CF-06  

NONE  

NONE  

CF-10  

CF-10. 

WEGENER  CORP  _ 

CF-07. 

WEINGARTEN  PROPERTIES  TRUST  

CF-10. 

WEITZER  HOMEBUILDERS  INC 

CF-10. 

WELBILT  CORP  _ 

REMOVE. 

WELCOME  HOME  INC 

NONE  

NONE  

CF-10  

CF-10  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

CF-10  

CF-10  

CF-10. 

WELLCARE  MAtvlAGEMENT  GROUP  INC 

CF-10. 

WELLFLEET  COMMUNICATIONS  INC  

CF-10. 

Change  to  BAY  NETWORKS  INC 

CF-10. 

WELLINGTON  PROPERTIES  TRUST „ 

CF-10. 

WELLS  FINANCIAL  CORP „ 

WELLS  REAL' ESTATE  FUND  VI  L  P „ 

WELLS  REAL  ESTATE  FUND  VII  L  P  ! 

CF-10. 
CF-10. 
CF-10. 

WELLS  REAL  ESTATE  FUND  VIII  LP  _ 

CF-10. 

WESTCOTT  FINANCIAL  CORP  

CF-10. 

Change  to  ENTERTAINMENT  TECHNOLOGIES  &  PROGRAMS  INC  

CF-10. 

WESTERN  ENERGY  MANAGEMENT  INC  „ 

REMOVE. 

WESTERN  NATURAL  GAS  CO  /DE/ 

CF-10  

CF-10  

CF-10. 

Change  to  NORTH  AMERICAN  GAMING  &  ENTERTAINMENT  CORP  

CF-10. 

WEST  MARINE  INC    

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

NONE  

CF-10  

CF-10  

NONE  

NONE  

NONE  

NONE  

CF-05  

NONE  

NONE   

CF-10. 

WEST  TOWN  BANCORP  INC  

CF-10. 

WESTCOTT  FINANCIAL  CORP  

CF-10. 

WESTERN  ATLAS  INC  

CF-10. 

WESTERN  COUNTRY  CLUBS  INC 

CF-10. 

WESTERN  NATIONAL  CORP    

CF-10. 

WESTERN  OHIO  FINANCIAL  CORP  „ 

CF-10. 

WESTERN  POWER  &  EQUIPMENT  CORP 

CF-10. 

WESTINGHOUSE  AIR  BRAKE  CO  /DE/  

CF-10. 

WESTSIDE  BANK  &  TRUST  CO  

CF-10. 

WESTVIEW  HEALTH  CARE  ASSOCIATES  LP  

CF-10. 

WFS  BANCORP  INC       

CF-10. 

WHAT  A  WORLD  INC  /DE/ „ „ 

WHEELING  PITTSBURGH  CORP  /DE/ 

CF-10. 
CF-IO. 

WHITE  RIVER  CORP  

CF-10. 

WHOLESALE  CELLULAR  USA  INC  

CF-10. 

Change  to  BRIGHTPOINT  INC  

CF-10. 

WICKES  LUMBER  CO /DE/ _ 

CF-10. 

WILD  WINGS  INC    

CF-10. 

WILLIAMS  COAL  SEAM  GAS  ROYALTY  TRUST : 

CF-10. 

WILLIAMS  HOLDINGS  OF  DELAWARE  INC  

CF-08. 

WILLIAMS  INDUSTRIES  INC   

CF-10. 

WILLIAMS  J  B  HOLDINGS  INC „ 

CF-10. 

WILSHIRE  TECHNOLOGIES  INC _ 

CF-10. 

WILSON  FARMS  INC  

822324     CF-10  

REMOVE. 

nut 
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Name 


WILSON  FUND  II  LIMITED  PARTNERSHIP  

WJNDPOWER  PARTNERS  1983-1  LP  „ 

WINDSOR  PARK  PROPERTIES  7  „ 

WINSLOEW  FURNITURE  INC  

WINSTON  FURNITURE  COMPANY  INC  

WINSTON  HOTELS  INC  

WIRELESS  CABLE  OF  ATLANTA  INC „ 

WISCONSIN  REAL  ESTATE  INVESTMENT  TRUST  „..  . 

WISCONSIN  SOUTHERN  GAS  CO  INC  „ 

WITTER  DEAN  DISCOVER  &  CO  

WITTER  DEAN  DIVERSIFIED  FUTURES  FUND  LTD  PART  /DE/  ...        * 

WITTER  DEAN  PRINCIPAL  GUARANTEED  FUND  LP  „. 

Change  to  WITTER  DEAN  MULTI  MARKET  PORTFOLIO  LP  

WITTER  DEAN  PRINCIPAL  GUARANTEED  FUND  II  

WITTER  DEAN  PRINCIPAL  PLUS  FUND  LP „ 

WITTER  DEAN  SPECTRUM  BALANCED  LP _ „ "  . 

WITTER  DEAN  SPECTRUM  STRATEGIC  LP  

WITTER  DEAN  SPECTRUM  TECHNICAL  LP _ 

WITTER  DEAN  WORLD  CURRENCY  FUND  L  P  

WI2  TECHNOLOGY  INC  

WNC  CALIFORNIA  HOUSING  TAX  CREDITS  IV  LP  SERIES  4 

WNC  HOUSING  TAX  CREDIT  FUND  IV  LP  

WNC  HOUSING  TAX  CREDIT  FUND  V  LP  SERIES  3 „    . 

WNC  HOUSING  TAX  CREDIT  FUND  V  LP  SERIES  5  

WNC  HOUSING  TAX  CREDIT  FUND  V  LP  SERIES  6 

WNC  HOUSING  TAX  CREDIT  FUND  V  LP  SERIES  7  

WNC  HOUSING  TAX  CREDIT  FUND  V  LP  SERIES  8 

WOMACK  APARTMENT  INVESTORS  I  LTD  PART 

WONDERWARE  CORP   

WOOD  LESLIE  &  JENCZYN  INC L-ZZ" 

WOODROAST  SYSTEMS  INC   

WORLD  ENTERTAINMENT  CONCEPTS  INC  

WORLD  OMNI  1994  B  AUTOMOBILE  LEASE  SECURITIZATION  TRUST 

WORLD  OMNI  1994-A  AUTOMOBILE  LEASE  SECURITIZATION  TRUST 

WORLD  OMNI  DEALER  FUNDING  INC 

WORLD  OMNI  LEASE  SECURITIZATION  L  P  '.".'..". 

WORLD  TRADITIONAL  TAEKWONDO  UNION  INC 

WORLDWIDE  FOREST  PRODUCERS  INC  

WPC  OPERATING  PARTNERSHIP  LP  

WPS  REC  CO  WESTPOINT  STE  RE  MA  TR  FL  RT  Tr'  RE  PA  CE  s'i'Jwil'i" 

WPS  RECEIVABLES  CORP  „, 

WRIGHT  MEDICAL  TECHNOLOGY  INC '..ZZZZZZ 

WSB  BANCORP  INC 

XCELLENET  INC  GA/  

XECHEM  INTERNATIONAL  INC  

XIRCOM  INC 

XYPLEX  INC  

Y4A  GROUP  INC  

YAMAHA  MOTOR  RECEIVABLES  CORP 

YARDVILLE  NATIONAL  BANCORP  „ 

YORK  HOLDINGS  CORP  ]'"Z 

Change  to  YORK  INTERNATIONAL  CORP  /DE/  ...!!!"!!! 

YOUNG  BROADCASTING  INC  /DE/  _..... 

YOUNKERS  CREDIT  CORP  *     " 

ZAMS  INC  „ 

ZARING  HOMES  INC 

ZEBU  INC  

Change  to  GREENLAND  CORP  „ Z^ZIZ " 

ZEIGLER  COAL  HOLDING  CO 

ZENITH  LABORATORIES  INC " ' 

ZOE  CAPITAL  CORP  2 

Change  to  BKDSAFE  INTERNATIONAL  INC   """'"'Z 

ZONAGEN  INC  

ZOOM  TELEPHONICS  INC '"' 

ZURICH  REINSURANCE  CENTRE  HOLDINGS  INC  ZZZ2Z1 

ZYTEC  CORP  /MN/  „ 


CIK  No. 


850089 

719934 

853634 

931814 

818015 

920606 

904355 

107835 

107841 

895421 

941912 

832350 

832350 

841754 

854915 

925266 

925263 

925306 

895239 

914282 

921052 

907253 

943904 

943907 

943908 

943909 

943934 

921159 

906519 

872868 

919273 

865844 

931355 

920344 

929543 

920343 

940031 

851479 

931783 

930224 

921045 

912560 

912905 

919746 

919611 

883905 

873087 

813359 

916095 

787849 

842662 

842662 

929144 

937604 

885269 

899750 

852127 

852127 

925942 

109259 

847468 

847468 

897075 

822708 

898612 

912092 


Former  group 


CF-10 

CF-09 

NONE 

NONE 

CF-10 

NONE 

NONE 

CF-05 

CF-06 

NONE 

NONE 

CF-09 

CF-09 

CF-10 

CF-10 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

NONE 

CF-10  . 

CF-10  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

CF-10  . 

NONE  . 

NONE  . 

NONE  . 

CF-10  . 

NONE  . 

NONE  ., 

CF-10  . 

CF-10  ., 

CF-07  .. 

NONE  ., 

NONE  ., 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

CF-10  .. 

NONE  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

CF-05  .. 

CF-10  .. 

CF-10  .. 

NONE  .. 

NONE  .. 

NONE  .. 

NONE  .. 


New  group 


REMOVE. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 

CF-10. 

CF-09. 

REMOVE. 

CF-10. 

CF-10. 

CF-09. 

CF-09. 

CF-09. 

CF-09. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

CF-10. 

REMOVE. 

REMOVE. 

REMOVE. 

REMOVE. 

CF-10. 

CF-10. 

REMOVE. 

CF-10. 
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Dated:  January  19.  1996 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-1084  Filed  1-24-96:  8:45  am) 

BtLUNQ  COOE  8010-01-P 


[RaiaaM  No.  34-36725: 
CO-86-n 


File  Nc   SP-CTA' 


Consoiidateo  Tape  Association;  Notice 
of  Filing  o»  Proposed  Restatements 

and  Arnendments  to  the  Restated 
Consciidated  ^ape  Association  Plan 
anc  the  Consolidated  Quotation  Plan 

January  17, 1996. 

Puiiuant  to  Rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
December  26,  1995,  the  Consolidated 
Tape  Association  ("CTA")  and 
Consohdated  Quotation  ("CQ")  Plan 
Participants  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  amendments 
to  the  Restated  CTA  Plan  and  CQ  Plan. 
The  Conunission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendments. 

I.  General  Overview  of  the 
Amendments 

A.  Second  Restatement  of  the  CTA  Plan 

The  Participants  propose  to  restate 
and  amend  the  Restated  CTA  Plan.'  The 
restatement  (the  "Second  Restatement  of 
the  CTA  Plan")  would  incorporate  into 
the  Restated  CTA  Plan  the  17 
substantive  amendments,  and  16 
charges  amendments,  to  the  Restated 
CTA  Plan  that  the  Commission  has 
previously  approved  and  would 
incorporate  the  additional  amendments 
described  below  and  in  the  attachments 
submitted  to  the  Commission. ^ 


In  connection  with  the  proposed 
amendments,  the  Participants  are  also 
proposing  (1)  to  revise  the  form  of 
agreement  ^  into  which  the  Participants 
require  vendors  and  certain  end  users  to 
enter  (the  'Consolidated  Vendor 
Form")''  and  (2)  to  introduce  a  form  of 
addendum  (the  "Subscriber 
.^ddendum")^  that  the  Participants, 
under  appropriate  circumstances,  would 
allow  vendors  to  attach  to,  or  to 
incorporate  into,  agreements  with 
certain  subscribers  as  a  surrogate  for  the 
form  of  agreement  that  the  Exchange 
currently  requires  subscribers  to 
execute. 

B.  Restated  CQ  Plan 

The  Participants  in  the  CQ  Plan 
propose  to  restate  and  amend  the  CQ 
Plan.**  The  restatement  (the  "Restated 
CQ  plan")  would  incorporate  into  the 
CQFlan  the  21  substantive 
amendments,  and  6  charges 
amendments,  to  the  CQ  Plan  that  the 
Commission  has  previously  approved 
and  would  incorporate  the  additional 
amendments  described  below  and  in  the 
attachments. ' 


'  Certain  of  the  CTA  Plan  ParticifMnts  submitted 
the  initial  version  of  the  CTA  Plan  to  the 
Conunission  on  March  2.  1973.  The  Commission 
declared  that  plan  effective  as  of  May  17,  1974.  [See 
Securities  Exchange  Act  Release  No.  10787  (May 
10.  1974),  39  FR  17799.)  The  Participants  filed  a 
restatement  and  amendment  of  that  Plan  (the 
"Restated  CTA  Plan")  to  the  Commission  on  May 
12,  1980.  The  Conunission  approved  the  Restated 
CTA  Plan  on  July  16, 1980.  [See  Securities 
Exchange  Act  Release  No.  16983  (July  16,  1980)  45 
FR  49414.) 

'  In  their  filing  with  the  Commission,  the 
participants  enclosed  the  following  attachments: 

Attachment  1 — The  proposed  Second 
Restatement  of  the  CTA  Plan,  including  its  exhibits: 

Exhibit  A — Restated  Articles  of  Association  of 
Consolidated  Tape  Association. 

Exhibit  B— Forms  of  Processor  Contracts. 

Exhibit  C— Form  of  Vendor  Contract  (i.e.,  the 
"Consolidated  Vendor  Form",  as  the  Participants 
propose  to  amend  it). 

Exhibit  D — Forms  of  Subscriber  Contracts 
(including  the  "Subscriber  Addendum",  which  the 
Partici(>ants  propose  to  add). 

Exhibit  E — Schedules  of  Charges. 


Attachmenl  2 — A  second  version  of  the  proposed 
Second  Restatement  of  the  CTA  Plan,  marked  to 
show  changes  from  the  Restated  CTA  Plan  as 
Lurrently  in  effect. 

Attachment  3 — A  memorandum  describing  the 
proposed  changes  incorporated  into  the  Second 
Restatement  of  the  CTA  Plan  and  the  reasons  for 
those  changes. 

Attachment  4 — A  second  version  of  the  proposed 
Consolidated  Vendor  Form,  marked  to  show 
changes  from  the  version  that  the  Participants 
currently  use. 

Attachment  5 — A  memorandum  describing  the 
proposed  changes  to  the  Consolidated  Vendor  Form 
and  the  reasons  for  those  changes. 

Attachment  6 — A  memorandum  describing  the 
use  and  significant  provisions  of  the  Subscriber 
.Addendum. 

'The  Particifiants  submitted  the  version  of  the 
Consolidated  Vendor  Form  currently  in  use  to  the 
Commission  on  October  12.  1989.  The  Conunission 
published  a  notice  of  the  effectiveness  of  the 
Consolidated  Vendor  Form  on  September  6,  1990. 
(See  Securities  Exchange  Act  Release  No.  28407 
(September  6  1990)  55  FR  37276.) 

*  The  Participants  propose  to  substitute  the 
proposed  version  of  the  Consolidated  Vendor  Form 
for  the  existing  version  in  the  Second  Restatement 
of  the  CTA  Plan. 

'  The  Subscriber  Addendum  would  be  added  to 
Exhibit  D  of  the  Second  Restatement  of  the  CTA 
Plan. 

»  AMEX  and  NYSE  submitted  the  version  of  the 
CQ  Plan  currently  in  effect  to  the  Commission  on 
July  25, 1978.  The  Conunission  granted  permanent 
approval  of  that  plan  effective  as  of  January  22, 
1980.  (See  Securities  Exchange  Act  Release  No. 
16518  (January  22,  1980),  45  FR  6521.) 

'The  Participants  have  enclosed  the  following 
attachments: 

Attachment  1— The  proposed  Restated  CQ  Plan, 
including  its  exhibits: 

Exhibit  A — Foim  of  Exchange-Processor  Contract 

Exhibit  B — Form  of  Association-Processor 
Contract. 


The  Participants  are  also  proposing  to 
sue  the  revised  Consolidated  Vendor 
Form  and  the  subscriber  Addendum  in 
connection  with  the  Restated  CQ  Plan, 
in  the  same  manner  as  in  the  proposed 
Second  Restatement  of  the  CTA  Plan. 

n.  Description  and  Purpose  of  the 
Amendments 

A.  Rule  llAa3-2 

Attachment  3  to  each  of  the  Plan 
binders  submitted  to  the  Commission 
describes  in  greater  detail  the  purposes 
of  the  proposed  changes.  A  brief 
overview  of  those  changes  follows: 

1.  Concurrent  Use  Securities 

The  Participants  propose  to 
significantly  redraft  Section  XI(d)(i) 
("Concurrent  Use")  and  Section  XTV 
("Reporting  of  Other  Transactions")  of 
the  Restated  CTA  Plan  «  and  Section  XI 
of  the  CQ  Plan  ("Other  Uses  of  FaciUties 
Utilized  by  the  System"),*  which 
sections  govern  the  concurrent  use  of 
CTA  and  CQ  facilities.  In  particular,  the 
scope  of  concurrent  use  information 
would  be  broadened  to  include  virtually 
all  Participant  securities  (including 
bonds)  and  index  information.  The  new 
sections  would  also  clarify  that 
information  sent  out  pursuant  to 
concurrent  use  authority  is  subject  to 
the  same  rights  and  privileges  as 
information  relating  to  Eligible 
Securities,  although  the  sections  would 
also  affirm  the  primacy  of  information 
relating  to  Eligible  Securities. 

The  proposed  Consolidated  Vendor 
Form  would  be  modified  to  extend  the 
coverage  of  the  Consolidated  Vendor 
Form's  terms  and  conditions  to 
concurrent-use  securities. 

2.  Housekeeping 

The  Second  Restatement  of  the  CTA 
Plan  would  incorporate  the  several 
amendments  to  the  CTA  Plan  that  CTA 
has  adopted  and  the  Commission  has 
approved  since  the  Restated  CTA  Plan 
first  became  effective.  Similarly,  the 
Restated  CQ  Plan  would  incorporate  the 


Exhibit  C— Form  of  Vendor  Contract  (i.e.,  the 
"Consolidated  Vendor  Form",  as  the  Participants 
propose  to  amend  it). 

Exhibit  D — Forms  of  Subscriber  Contracts 
(including  the  "Subscriber  Addendum",  which  the 
Participants  propose  to  add). 

Exhibit  E — Schedules  of  Charges. 

Attachment  2 — A  second  version  of  the  proposed 
Restated  CQ  Plan,  marked  to  show  changes  from  the 
CQ  Plan  as  currently  in  effect. 

Attachment  3 — A  memorandum  describing  the 
proposed  changes  incorporated  into  the  Restated 
CQ  Plan  and  the  reasons  for  those  changes. 

•  See  Section  Xm  of  the  proposed  Second 
Restatement  of  the  CTA  Plan  (Concurrent  Use  of 
Facilities). 

"  See  Section  X  of  the  proposed  Restated  CQ  Plan 
(Concurrent  Use  of  Facilities). 
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several  amendments  to  the  CQ  Plan  that 
the  Operating  Committee  has  adopted 
and  the  Commission  has  approved  since 
the  CQ  Plan  first  became  effective. 

In  several  instances,  the  Participants 
propose  to  amend  the  language  and 
format  of  the  two  Plans  in  order  to  cause 
counterpart  provisions  of  the  two  Plans 
to  comport  more  closely.  In  other 
instances,  the  Participants  propose  to 
delete  old,  outdated  language. 

A  new  "definitions"  section  {Section 
I)  would  be  added  to  the  CTA  Plan, 
similar  in  concept  to  Section  I  of  the  CQ 
Plan  ("Definitions").  The  Participants 
propose  to  add  or  refine  various 
definitions  in  order  to  cause  them  to 
comport  more  closely  with  current 
market  data  business  practices  and  to 
improve  the  Plans'  readability.  In 
addition,  the  CTA  Plan  would  be 
revised  to  take  advantage  of  the  drafting 
economies  that  the  newly  defined  terms 
permit. 

New  economies  would  be  introduced 
into  the  "Financial  Matters"  section  of 
the  CTA  Plan  '°  by  addressing  Network 
A  and  Network  B  simultaneously,  rather 
than  through  separate  provisions.  (This 
same  drafting  technique  already  exists 
in  the  CQ  Plan.)  Accomplishing  this 
task  requires  certain  organizational 
changes  to  that  section.  Theses  changes 
are  not  intended  to  effect  the  substance 
of  the  "Financial  Matters  '  section. 

The  Participants  propose  to  relocate 
the  "boilerplate"  sections  of  the  Plans 
{e.g.,  "Counterparts"  and  "Effective 
Dates")  to  a  new  "Miscellaneous" 
section.''  'Governing  Law"  and 
"Section  Headings"  provisions  would 
be  added  to  those  sections. 

3.  Receipt  and  Use  of  Market  Data 

Section  IX  of  the  Second  Restatement 
of  the  CTA  Plan  ("Receipt  and  Use  of 
CTA  Information")  and  Section  VII  of 
the  Restated  CQ  Plan  ("Receipt  and  Use 
of  Quotation  Information"),  which  deal 
with  the  receipt  and  use  of  market 
information,  would  be  significantly 
redrafted.  The  changes  would  include 
the  following. 

The  proposed  "Receipt  and  Use" 
sections  would  make  generic  the  terms 
and  conditions  pursuant  to  which 
vendors  and  subscribers  can  receive  and 
use  information.  The  proposed  changes 
would  also  afford  the  Participants 
flexibihty  in  determining  which 
vendors  and  subscribers  need  to  enter 


'»Cf.  Section  M  of  th«  Restated  CTA  Plan 
(Financial  Matters)  to  proposed  Section  XH  of  the 
Second  Restatement  of  the  CTA  Plan  (Financial 
Matters). 

' '  See  Section  XTV  of  the  proposed  Second 
Restatement  of  the  CTA  Plan  (Miscellaneous)  and 
Section  XI  of  the  proposed  Restated  CQ  Plan 
[Miscellaneous). 


into  contracts  in  order  to  receive  and 
use  information  and  which  terms  and 
conditions  apply. 

The  proposed  "Receipt  and  Use" 
sections  would  accommodate  current 
contract  and  administrative  practices, 
yet  would  also  accommodate 
anticipated  future  practices  that 
changing  technology  and  the  perfection 
of  the  "information  superhighway"  are 
likely  to  require. 

The  proposed  "Receipt  and  Use" 
sections  would  omit  specific  references 
to  nonprofessional  services.  From  a 
technology  standpoint,  the  Participants 
feel  that  the  distinction  between  the 
level  of  services  that  vendors  make 
available  to  nonprofessional  subscribers 
as  opposed  to  professional  subscribers  is 
small.  Rather,  the  Participants  state  that 
the  distinction  is  essentially  a  rate 
matter,  and  that  they  are  not  proposing 
to  distribute  that  rate  distinction  at  this 
time. 

The  proposed  "Receipt  and  Use" 
sections  would  omit  equipment  testing 
arrangements.  The  Participants  claim 
that  equipment  testing  provisions  have 
become  moot  because  equipment  testers 
in  today's  environment  invariably 
qualify  as  "Service  Facilitators"  under 
the  Consolidated  Vendor  Form. 

4.  Financial  Matters 

Section  XH  of  the  proposed  Second 
Restatement  of  the  CTA  Plan 
("Financial  Matters")  and  Section  LX  of 
the  proposed  Restated  CQ  Plan 
("Financial  Matters")  would  change  as 
follows: 

a.  As  a  housekeeping  measiu^,  all  of 
the  language  that  discusses  the  sharing 
of  revenues  and  expenses  in  the  first 
years  of  the  Plans  would  be  removed. 

b.  The  Restated  CQ  Plan  would 
replace  the  existing  CQ  Plan's  definition 
of  "Annual  Share"  with  a  cross 
reference  to  the  CTA  Plan  definition  of 
"Annual  Share". 

5.  The  Consolidated  Vendor  Form 

The  proposed  Consolidated  Vendor 
Form  would  modify  the  version  of  the 
Consolidated  Vendor  Form  currently  in 
use  in  that  it  would  accommodate  the 
current  use  initiatives  described  above 
and  would  provide  the  Participants  with 
greater  flexibility.  In  particular,  the 
proposed  Consolidated  Vendor  Form: 

a.  Would  newly  define  several  terms 
that  have  a  long  history  of  use  in  the 
market  data  industry  (e.g., 
"interrogation  service",  "market 
minder",  "ticker  display^'); 

b.  Would  simpUfy  the  definitions  of 
several  terms; 

c.  Would  expand  the  scope  of  some 
types  of  market  data  in  order  to  comport 
with  the  broadened  notion  of 


"concurrent  use"  that  the  Participants 
are  proposing  to  add  to  the  Plans; 

d.  Would  introduce  the  Subscriber 
Addendimi  and  provide  for  its 
modification  and  enforcement; 

e.  Would  afford  the  Participants 
greater  flexibility  in  prescribing  contract 
and  other  requirements  for  subscriber 
services,  including  the  use  of  the 
Subscriber  Addendum  or  such 
alternative  requirements  as  the 
Participants  may  prescribe;  and 

f.  Would  omit  the  concepts  of  Umited 
access  services  and  nonprofessional 
subscriber  services,  in  order  to  comport 
with  similar  changes  to  the  Plans. 

6.  Subscriber  Addendiom 

The  Participants  claim  that  the  use  of 
the  Subscriber  Addendum  would 
provide  an  alternative  to  vendors  in 
certain  circumstances  as  a  replacement 
for  the  forms  of  subscriber  agreement 
that  the  Participants  currently  require 
subscribers  to  execute.  In  practice, 
subscribers  would  not  enter  into  the 
Subscriber  Addendum  with  the 
Participants.  Rather,  vendors  would 
incorporate  the  Subscriber  Addendiun 
into  their  agreements  with  subscribers. 

The  Participants  state  that  vendors 
have  been  prompting  exchanges  to 
develop  and  adopt  a  common  form  of 
subscriber  agreement  and  the  Financial 
Information  Services  Division  of  the 
Information  Industry  Association  has 
endorsed  an  initiative  of  this  nature  for 
more  than  two  years.  The  Subscriber 
Addendum  represents  a  partial  response 
to  that  effort,  in  that  it  contains  only 
those  terms  and  conditions  that  the 
Participants  deem  absolutely  essential. 
In  many  cases,  it  would  eliminate  a 
separate  dociunent  that  today's  practices 
require. 

The  initial  use  of  the  Subscriber 
Addendum  is  intended  for  vendor 
services  in  respect  of  which  the 
Participants  do  not  bill  end  users 
directly,  but  rather  impose  the  pajrment 
obligation  on  the  vendor. 

The  Participants  view  the  Subscriber 
Addendum  concept  as  an  integral  part 
of  their  "usage-based  fees"  initiative. 
Currently,  such  fees  are  the  subject  of 
pilot  tests.  They  are  designed  to 
streamline  the  current  rate  structure  and 
to  promote  the  widespread 
dissemination  of  market  data. 

7.  Governing  or  Constituent  Documents 

The  proposed  restatements  do  not 
require  any  new  governing  or 
constituent  dociunents  relating  to  SIAC 
or  any  other  person  authorized  to 
implement  or  administer  the  Plans  on 
the  Participants'  behalf. 
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8.  Implementation  of  Amendment 

The  restated  Plans  would  take  effect 
upon  Commission  approval.  The 
Participants  then  intend  to  notify 
vendors  and  other  interested  parties, 
both  in  writing  and  through  verbal 
contact,  of  the  new  Consolidated 
Vendor  Form  and  the  Subscriber 
Addendum. 

9.  Development  and  Implementation 
Phases 

The  Participants  intend  to  implement 
the  new  Consolidated  Vendor  Form  and 
the  Subscriber  Addendum  on  a  vendor- 
by-vendor  basis,  as  appropriate,  over  the 
next  few  years.  After  Commission 
approval,  the  Participants  would  expect 
all  new  accounts  that  are  required  to 
execute  the  vendor  form  of  agreement  to 
execute  the  new  Consolidated  Vendor 
Form.  As  for  the  500  or  so  parties  that 
have  executed  the  present  version  of  the 
Consolidated  Vendor  Forin,  the 
Participants  intend  to  convert  those 
organizations  to  the  proposed  version  of 
the  Consolidated  Vendor  Form  in  an 
orderly  manner  over  a  period  of  1 2  to 
18  months. 

The  Participants  expect  to  make  the 
Subscriber  Addendum  available  for 
vendor  use  once  the  Commission 
approves  it.  Of  course,  the  Subscriber 
Addendum  would  only  be  available  to 
vendors  that  have  executed  the 
proposed  Consolidated  Vendor  Form 
and  that  offer  the  types  of  services  for 
which  the  use  of  the  Subscriber 
Addendum  is  appropriate. 

10.  Analysis  of  Impact  on  Competition 

The  Participants  do  not  believe  that 
any  of  the  proposed  changes  would 
adversely  impact  or  lessen  competition. 
Instead,  the  Participants  believe  that  the 
proposed  Consolidated  Vendor  Form 
and  the  Subscriber  Addendum  may 
facilitate  the  entry  of  new  parties  into 
the  market  data  industry  because  of  the 
"user  friendly"  nature  of  those 
dociunents. 

11.  Written  Understandings  or 
Agreements  Relating  to  Interpretation 
of,  or  Participation  in,  Plan 

The  Participants  do  not  anticipate  that 
they  will  enter  into  any  new  written 
understandings  or  agreements  relating 
to  interpretations  of  the  restated  Plans 
or  to  conditions  for  becoming  a  sponsor 
or  participant  in  either  Plan. 

12.  Approval  by  Sponsors  in 
Accordance  with  Plan 

Each  of  the  Participants  has  approved 
the  restatements  of,  and  amendments  to. 
both  Plans  in  accordance  with  the  Plans' 
terms.  i 


1  i   Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 

Aniendrnent 

The  proposed  amendments  to  the 
Plans  would  not  have  any  impact  on  the 
manner  in  which  CTA  and  CQ  facilities 
are  operated. 

14.  Terms  and  Conditions  of  Access 

As  explained  in  greater  detail  above 
and  in  Attachment  5  and  Attachment  6 
to  the  Second  Restatement  of  the  CTA 
Plan,  the  proposed  revisions  to  the 
Consolidated  Vendor  Form  and  the 
introduction  of  th^ubscriber 
Addendum  would  modify  the  terms  and 
conditions  under  which  brokers,  dealers 
and  others  would  be  granted  access. 
However,  the  Participants  beUeve  that 
the  changes  work  to  the  net  benefit  of 
data  recipients  because  the  proposed 
changes  to  the  Consolidated  Vendor 
Form  and  the  substitution  (in 
appropriate  cases)  of  the  Subscriber 
Addendum  for  the  forms  of  subscriber 
agreement  currently  in  use  permit  more 
"use  friendly"  terms  and  conditions 
than  do  current  practices  and,  especially 
in  the  case  of  the  Subscriber 
Addendum,  streamline  the  procedures 
for  subscriber  processing. 

15.  Method  of  Determination  and 
Imposition,  and  Amount  of,  Fees  and 
Charges 

In  restating  and  amending  the  Plans, 
the  Participants  are  notiproposing  to 
make  any  changes  to  (a)  the  methods  by 
which  they  determine  or  impose  fees  or 
charges  of  (b)  the  amount  of  such  fees 
or  charges. 

16.  Method  and  Frequency  of  Processor 
Evaluation 

In  respect  of  changes  in  the  methods 
of  evaluating  processor  performance, 
please  see  the  discussion  of  proposed 
Sections  V(d)  ("Review  of  Processor") 
and  V(e)  ("Notice  to  SEC  of  Processor 
Reviews")  of  the  Second  Restatement  of 
the  CTA  Plan  set  forth  in  Attachment  3 
to  that  Plan  and  the  discussion  of 
proposed  Sections  V(c)  ("Review  of 
Processor")  and  V(d)  ("Notice  to  SEC  of 
Processor  Reviews")  of  the  Restated  CQ 
Plan  set  forth  in  Attachment  3  to  that 
Plan. 

17.  Dispute  Resolution 

In  restating  and  amending  the  Plans, 
the  Participants  are  not  proposing  to 
make  any  change  to  the  method  by 
which  disputes  arising  in  connection 
with  the  Plans  will  be  resolved. 


B.  Rule  llAa3-l  (In  Respect  of  the  CTA 
Plan  Only) 

1.  Listed  Securities 

In  restating  and  amending  the  CTA 
Plan,  the  Participants  do  not  intend  to 
make  any  change  to  the  listed  equity 
securities  or  classes  of  such  securities  in 
respect  of  which  the  CTA  Plan  would 
require  transaction  reports.  However,  as 
explained  in  greatgr  detail  in 
Attachment  3  to  the  CTA  Plan,  the 
amendments  would  expand  the  scope  of 
"concurrent  use"  under  the  CTA  Plan 
and  would  therefore  expand  the 
universe  of  securities  in  respect  of 
which  the  CTA  Plan  would  permit 
transaction  reports. 

2.  Reporting  Requirements 

In  restating  and  amending  the  CTA 
Plan,  the  Participants  do  not  intend  to 
make  any  change  to  the  reporting 
requirements  for  brokers  or  dealers  for 
transactions  in  Usted  securities. 

3.  Manner  of  Collecting,  Processing. 
Sequencing.  Making  Available  and 
Disseminating  Last  Sale  Information 

In  restating  and  amending  the  CTA 
Plan,  the  Participants  do  not  intend  to 
change  the  manner  of  collecting, 
processing  or  sequencing  last  sale 
information.  As  for  changes  in  the 
manner  of  making  available  and 
disseminating  last  sale  information, 
please  see  the  discussion  of  Section  IX 
of  the  Second  Restatement  of  the  CTA 
Plan  ("Receipt  and  Use  of  CTA 
Information")  set  forth  in  Attachment  3 
to  that  Plan. 

4.  Manner  of  Consolidation 

In  restating  and  amending  the  CTA 
Plan,  the  Participants  do  not  intend  to 
make  any  change  to  the  manner  in 
which  transaction  reports  are 
consolidated. 

5.  Standards  and  Methods  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports 

In  restating  and  amending  the  CTA 
Plan,  the  Participants  do  not  intend  to 
make  any  change  to  the  standards  and 
methods  by  which  the  promptness  of 
reporting,  and  accuracy  and 
completeness  of  transaction  reports,  is 
ensured. 

6.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

The  peirtici  pants  state  that  the 
proposed  amendments  to  the  CTA  Plan 
do  not  impact  the  rules  and  procedures 
that  ensure  that  last  sale  information 
will  not  be  disseminated  in  a  fraudulent 
or  manipulative  maimer. 


2324 


Federal  Register  /  Vol.  61,  No.  17  /  Thursday,  January  25.  1996  /  Notices 


7.  Terms  of  Access  to  Transaction 
Reports 

As  explained  in  greater  detail  above 
and  in  Attachment  5  and  Attachment  6 
to  the  CTA  Plan,  the  proposed  revisions 
to  the  Consolidated  Vendor  form  and 
the  introduction  of  the  Subscriber 
Addendum  would  modify  the  terms  and 
conditions  of  access  to  last  sale 
information.  The  Participants  believe 
that  the  changes  wort  to  the  net  benefit 
of  the  investor  community  because  the 
proposed  changes  to  the  Consolidated 
Vendor  Form  and  the  substitution  (in 
appropriate  cases)  of  the  Subscriber 
Addendum  for  the  forms  of  subscriber 
agreement  currently  in  use  permit  more 
"user  friendly"  terms  and  conditions 
than  do  current  practices  and,  especially 
in  the  case  of  the  Subscriber 
Addendum,  streamline  the  procediires 
for  subscriber  processing. 

8.  Identification  of  Marketplace  of 
Execution 

The  Participants  state  that  the 
proposed  amendments  are  intended  to 
have  no  impact  on  the  requirement  that 
vendor  displays  of  last  sale  information 
identify  the  marketplace  of  execution. 

m.  Solicitation  of  Comments 

Rule  llAa3-2(c)(2)  under  the  Act 
provides  that  the  proposed  amendment 
shall  be  approved  by  the  Commission 
with  such  changes  or  subject  to  such 
conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 
within  120  days  of  the  date  of 
pubhcation  of  notice  of  filing,  or  within 
such  longer  period  as  the  Commission 
may  designate  up  to  180  days  of  such 
date  pursuant  to  Rule  llAa3-2(c)(2). 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CTAyCQ.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  15,  1996. 

For  tiie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-1182  Filed  1-24-96;  8:45  am] 
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[RetoaM  No.  34-36738;  FIto  No.  SR-CBOE- 
96-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange 
Inc.,  to  Increase  SPX  Position  and 
Exercise  Limits,  to  Increase  SPX  Firm 
Facilitation,  index  Hedge,  and  Money 
Managers  Exemptions,  and  To  Extend 
Broad-Based  Index  Hedge  Exemption 
to  Broker-Dealers 

January  19,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  8, 
1996.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  clftmge  as  described  in 
Items  I,  n,  and  ni  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.4,  and  other  related 
rules,  to  increase  the  SAP  500  index 
option  ("SPX")  position  and  exercise 
limits,  to  increase  the  SPX  firm 
facihtation,  index  hedge,  and  money 
manager  exemptions,  to  extend  the 
broad-based  index  hedge  exemption  to 
broker-dealers,  and  to  expand  the  types 
of  qualified  portfolios  for  the  index 
hedge  exemption.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  CBOE,  and 
the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  r\Ue  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  CBOE  is  proposing  a  nimaber  of 
revisions  to  Exchange  Rule  24.4,  the 
position  limit  rule  for  broad-based  index 
options,  as  well  as  other  related 
Exchange  rules.  First,  member  firms 
have  expressed  to  the  CBOE  their  need 
for  reUef  from  the  current  SPX  position 
and  exercise  Umits,  which  have  not 
increased  since  1992.'  Between  1992 
and  the  present,  however,  volume  in  the 
SPX  index  option  class  has  more  than 
doubled,  and  open  interest  has 
remained  consistently  high.*  The  CBOE 
believes  that  by  increasing  the  existing 
45,000  contract  limit  to  100,000 
contracts,  the  investing  public  as  well  as 
CBOE  members  and  member  firms  will 
be  afforded  greater  opportunity  and 
flexibility  to  use  SPX  options  for  their 
hedging  needs.  The  CBOE  does  not 
believe  that  the  higher  limit  will 
increase  any  potential  for  market 
disruption. 

To  enhance  its  ability  to  monitor  for 
unhedged,  speculative  positions  as  well 
as  to  create  a  database  of  non-standard 
hedge  practices,  the  CBOE  will  add  a 
reporting  requirement  for  accounts 
having  SPX  positions  in  excess  of 
45,000  contracts  on  the  same  side  of  the 
market.  This  reporting  requirement  will 
allow  the  CBOE  to  gather  data  on 
hedging  practices  that  do  not  fit  into  the 
CBOE  definition  of  a  quahfied  portfolio. 


"17  CFR  2t)0.3O-3(a)(27)  (1989). 
'15U.S.C.  §78»(b)(l)(1988). 
>  17  C3^  240.19l>-«  (1994). 


>  Securities  Exchange  Act  Relaaae  No.  30944  (July 
21.  1992),  57  FR  33376  (July  28,  1992)  (approval 
order  for  SR-CBOE-92-13). 

•The  CBOE  notes  that  in  September  1992.  the 
average  daily  SPX  index  option  volume  during 
expiration  week  was  86.682  contracts  and  open 
interest  was  1.3  million  contracts.  In  comparison, 
in  March  1995,  the  average  daily  SPX  index  option 
volume  during  expiration  week  was  208.678 
contracts  and  open  interest  was  1.2  million 
contracts.  In  each  of  the  years  1992  through  1994, 
approximately  300  market-maker  exemptions  from 
SPX  position  limits  were  granted.  In  contrast,  from 
January  through  November  20,  1995.  455  market- 
maker  exemptions  from  SPX  poeition  limits  were 
granted. 
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In  the  event  a  position  exceeds  the 
45,000  contract  threshold  and  appears 
to  be  unhedged,  the  CBOE  will  take 
such  steps  as,  but  not  limited  to,  the 
following:  (1)  contacting  the  clearing 
firm  for  the  subject  account  and/or  the 
Options  Clearing  Corporation  ("OCC") 
to  identify  possible  hedges;  (2)  asking 
for  information  about  collateral  and/or 
escrow  receipts;  and  (3)  evaluating  the 
suitabihtv  of  the  subject  account. 

Second:,  in  light  of  the  increased  SPX 
index  option  contract  volume  and  the 
interest  expressed  by  the  member  firm 
community,  the  Exchange  proposes  to 
increase  the  SPX  firm  facilitation  and 
index  hedge  exemptions  to  400.000 
contracts  each  (form  the  existing 
100,000  and  150,000  contracts 
permitted  respectively).'  The  Exchange 
also  propose  to  increase  the  SPX  money 
manager  exemption  to  600,000 
exempted  same-side  of  the  market 
contracts,  with  no  more  than  325,000 
contracts  in  any  single  account  (from 
the  existing  250,000  and  135,000 
contracts  permitted  respectively).^ 

Third,  tne  CBOE  proposes  to  extend 
the  broad-based  index  hedge  exemption 
that  is  contained  in  Exchange  Rule  24.4 
("hedge  exemption")  to  broker-dealers. 
The  existing  hedge  exemption  is 
currently  available  only  to  public 
customers,  including  money  managers. 
The  CBOE  notes  that  the  corresponding 
equity  hedge  exemption  contained  in 
Exchange  Rule  4.11.04  is  available  to 
broker-dealers  as  well  as  to  public 
customers.  The  Exchange  believes  that  it 
can  better  meet  the  needs  of  securities 
professionals  by  making  the  Exchange 
Rule  24.4  hedge  exemption  available  to 
them  to  the  same  extent  that  the  hedge 
exemption  is  available  to  public 
customers. 

Foujth.  the  CBOE  proposes  to  expand 
the  types  of  qualified  portfolios 
described  in  Exchange  Rule  24.4.01  and 
the  types  of  option  strategies  that 
quahfy  for  higher  position  limits.  As  the 
investing  public  and  broker-dealers  use 
a  broader  and  more  sophisticated  range 
of  hedging  strategies,  the  CBOE  believes 
that  there  is  a  need  to  include  in  a 
qualified  portfolio  exchange- listed 
products  that  overlay  various  broad- 
based  indexes,  including,  but  not 
limited  to.  futures,  other  options  classes, 
warrants  and  structured  products, 
where  the  indexes  are  represented  in 
margin  or  cross-margin  product  groups 


'  The  CBOE  notes  that  the  SPX  index  hedge  and 
firm  facilitation  exemptiotis  are  each  in  addition  to 
the  SPX  standard  100.000  contract  limit  proposed 
herein.  • 

*  In  this  regard,  the  CBOE  notes  that  it  is  in 
discussions  with  member  firms  and  the 
Commission  to  consider  a  delta-based  methodology 
for  calculating  all  option  position  limits. 


at  the  OCC  The  OCC  has  agreed  to 
provide  information  to  the  CBOE 
rega'-ding  allowable  product  groups  and 
correlation  levels.  The  OCC's 
requirement  with  respect  to  broad-based 
indexes  of  approximately  a  90-95 
percent  correlation  should  ensure  that 
both  the  portfolio  and  the  instruments 
hedging  that  portfolio  will  move  in  a 
similar  manner. 

Among  the  modifications  the  CBOE 
proposes  within  the  list  of  hedging 
transactions  eligible  for  the  index  hedge 
exemption  is  the  treatment  of  a 
"collar"  '  position  as  one  contract  rather 
than  as  two  contracts  in  proposed 
Interpretation  .01(f)(5)  to  Exchange  Rule 
24.4.  A  collar  is  a  short  call/long  put 
option  combination  that  is  designed  to 
protect  the  value  of  a  related  stock 
portfolio.  Within  a  limited  range,  the 
collar  has  less  opportujiity  to  benefit 
from  upward  and  downward  price 
changes  than  either  of  the  collar's 
components.  If  the  market  climbs,  the 
collar  is  equivalent  to  a  covered  write 
position.  If  the  market  declines,  the 
collar  is  equivalent  to  a  long  put 
position  Because  the  strategy  requires 
both  the  purchase  of  puts  and  the  sale 
of  calls,  the  CBOE  believes  that  the 
position  is  more  appropriately  treated  as 
one  contract  for  hedging  purposes  rather 
than  two  separate  put  and  call 
components.  For  the  same  reasons. 
l>ecause  a  strategy  involving  a  covered 
write  accompanied  by  a  debit  put 
spread  requires  a  collar  component,  the 
CBOE  also  beUeves  that  the  short  call 
and  long  put  should  be  treated  as  one 
contract  in  proposed  Interpretation 
.01(fK7), 

The  (^BOE  includes  in  proposed 
Exchange  Rule  24.4.01(d)  a  definition  of 
the  unhedged  value  of  a  qualified 
portfolio.  An  example  of  a  qualified 
portfolio  is  included  in  the  rule  to  show 
how  the  CBOE  would  determine  the 
number  of  contracts  that  quaHfy  for  an 
index  hedge  exemption. 

Lastly,  trie  CBOE  proposes  to  conform 
Exchange  Rule  24.11A  concerning  debit 
put  spread  cash  account  transactions  to 
proposed  Exchange  Rule  24.4.  as  well  as 
to  make  other  editorial  changes  to 
Exchange  Rule  24.4  which  are  designed 
to  streamline  the  rule  and  to  eliminate 
confusing  provisions.  As  part  of 
overhauling  Exchange  Rule  24.4.  the 
CBOE  notes  that  some  of  the  changes 
include  the  following:  (1)  the  treatment 
of  SPX  mdex  option  limits  and  qualified 
hedging  transactions  will  be  included 
wath  the  treatment  of  all  other  broad- 
based  index  optipns;  (2)  the  treatment  of 
Quarterly  Index  Expiration  ("QIXs") 


'In  existing  Rule  24.4.02(a)(5).  a  collar  position 
is  referred  to  as  a  "hedgewrap." 


options  will  be  consolidated  from  three 
paragraphs  to  one;  and  (3)  the  Exchange 
Rule  24.4.01(c)  current  requirement  that 
an  account  with  an  option  hedge 
position  ("hedge  exemption  account") 
be  carried  by  a  CBOE  clearing  member 
will  be  modified  to  provide  that  the 
hedge  .exemption  accoimt  can  be  carried 
by  any  member  of  an  Intermarket 
Surveillance  Group  ("ISG")  participant. 
This  is  because  the  hedge  exemption 
account  can  be  monitored  through  ISG 
information-sharing  arrangements  in 
accordance  with  Exchange  Rule  15.9 
concerning  regulatory  cooperation. 
Because  the  increased  SPX  index 
option  standard  limi|s  and  SPX 
exemptions,  together  with  the 
expansion  of  the  index  hedge  exemption 
and  the  quahfied  portfofio  provisions, 
will  enhance  the  depth  and  liquidity  of 
the  market  for  both  members  and 
investors  in  general,  the  Exchange 
believes  that  this  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  that  it  would  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  a  manner  consistent 
with  the  protection  of  investors  and  the    # 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  wrill  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90   ' 
days  of  such  date  if  it  finds  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  CBOE  consents,  the 
Conunission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-9&- 
01  and  should  be  submitted  by  February 
15.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  96-1181  Filed  1-24-96;  8:45  am] 
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SMA        3    :>iNtSS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  *2822] 

Georgia;  Oeclaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  20, 
1995, 1  find  that  Dougherty  County  in 
the  State  of  Georgia  constitutes  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  tornadoes  which 
occurred  on  November  7-8,  1995  in  the 
aty  of  Albany.  Applications  for  loans 
for  physical  damages  may  be  filed  imtil 
the  close  of  business  on  February  17, 
1996,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  September 
20.1996  at  the  address  listed  below: 

U.S.  Sniall  Business  Administration, 
Disaster  Area  2  Office  One  Baltimore  Place, 
Suite  300  Atlanta.  GA  30308 

or  other  locally  aimounced  locations.  In 
addition,  applications  for  economic 
injury  loans  &t)m  small  businesses 
located  in  the  contiguous  counties  of 
Baker,  Calhoun,  Lee,  Mitchell,  Terrell, 
and  Worth  in  the  State  of  Georgia  may 
be  filed  imtil  the  specified  date  at  the 
above  location. 

Interest  rates  are: 


Porvent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere  8.000 

Homeowners  Without  Credit 
Available  Elsewhere  4.000 

Businesses  With  Credit  Avail- 
able Elsewhere 8.000 

Businesses  and  Non-Profit  Or- 
ganizations Without  Credit 
Available  Elsewhere 4.000 

Others  (Including  Non-Profit 
Organizations)     With     Credit 

Available  Elsewhere  7.125 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperative  Without 
Credit  Available  Elsewhere 
Credit  Available  Elsehwere  ...  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  282212  and  for 
economic  injury  the  numt)er  is  872200. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  January  16.  1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  96-1082  Filed  1-24-96;  8:45  am) 
BILUNQ  CODE  S02ft-01-P 

[Declaration  of  Disaster  Loan  Area  »2823] 

Washington;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  3,  1996, 
and  amendments  thereto  on  January  1 1 
and  16,1  find  that  the  Counties  of 
Chelan,  Clallam,  Clark,  Cowlitz.  Grays 
Harbor.  Island.  Jefferson.  King,  Kittitas, 
Lewis,  Mason,  Pacific,  Pierce,  Skagit, 
Snohomish,  Thurston,  Wahkiakum, 
Whatcom,  and  Yakima  in  the  State  of 
Washington  constitute  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  high  wind,  and  flooding  which 
occurred  November  7.  1995  through  and 
including  December  18,  1995. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  March  4,  1996.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  October  3,  1996  at  the 
address  listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box  13795. 
Sacramento.  CA  95853-4795. 

or  other  locally  announced  locatioi^s.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Benton, 
Douglas,  Grant,  Kitsap.  Klickitat, 
Okanogan,  San  Juan,  and  Skamania  in 
the  State  of  Washington;  and  Clatsop, 


Columbia,  and  Multnomah  Counties  in 
the  State  of  Oregon. 
Interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  With  Credit  Avail- 
able Elsewhere  8.000 

Businesses  and  Non-Profit  Or- 
ganizations Without  Credit 
Available  Elsewhere  4.000 

Others  (Including  Non-Profit 
Organizations)     With     Credit 

Available  Elsewhere 7.125 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  ...         4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  282306  and  for 
economic  injiuy  the  niunbers  are 
872300  for  Washington  and  872400  for 
Oregon. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  January  18,  1996. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  96-1081  Filed  1-24-96:  8:45  am] 

BILUNO  COOE  802S-01-P 


Hartford  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Hartford  District 
Advisory  Council  will  hold  a  public 
meeting  on  Monday,  February  26,  1996 
at  8:30  am  at  2  Science  Park,  New 
Haven,  Connecticut  06511,  to  discuss 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Ms.  Jo- Ann  Vechten,  District  Director, 
U.S.  Small  Business  Administration, 
330  Main  Street,  Hartford,  Connecticut 
06106,  (860J  240-4670. 

Dated:  January  19,  1996. 
Art  DeCoursey, 

Director,  Office  of  Advisory  Council. 
[FR  Doc.  96-1106  Filed  1-24-96;  8:45  am) 
BILUNG  CODE  802S-41-P 


MInneapolis/St.  Paul  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Basiness 
Administration,  Miimeapolis/St.  Paul 
District  Advisory  Council  will  hold  a 
public  meeting  on  Friday,  February  16, 
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1996  at  11:30  am  at  the  bneraton  Inn 
Midway,  400  North  Hamline  Avenue, 
Saint  Paul,  Minnesota  to  discuss  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call 
Mr.  Edward  A.  Daum,  District  Director, 
U.S.  Small  Business  Administration, 
610-C  Square.  100  North  Sixth  Street, 
Minneapolis.  Minnesota  55403,  (612) 
370-2306.  1 

Dated:  January  18,  1996. 
Art  DeCoursey, 

Director.  Office  of  Advisory  Council. 
|FR  Doc.  96-1080  Filed  1-24-96;  8:45  am] 

BILUNG  CODE  802S-01-P 


Dt-4CT»^ESj-r  Qf  TP4MSP0RTATI0N 
Office  of  the  Sec^era'v 
Appiica';;:'^  ot  je!  Aspen,  mc,  tor 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  96-1-16)  Docket  OST-95-689. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Jet  Aspen, 
Inc.,  fit,  willing,  and  able,  and  awarding 
it  a  certificate  of  public  convenience 
and  necessity  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  5.  1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  filed  in  Docket  OST- 
95-689  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  4no 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  January  19, 1996. 
Patrick  V.  Murphy. 

Deputy  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

(FR  Doc.  96-1154  Filed  1-24-96;  8:45  am] 

BILUNG  CODE  4«1»-«2-P-M 


Federal  Railroad  Admin!st''at'on 


Petition  for  Waivers 


Dliance 


In  accordance  with  49  CFR  211.9  and 
211.41.  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  waivers  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Southern  California  Regional  Rail 
Authority  (SCRA) 

According  to  SCRA,  because  of 
increasing  ridership,  the  failure  of  a 
contractor  to  produce  commuter  cars  for 
Cahran  and  a  15  to  20  month  lead  time 
to  procure  new  cars,  SCRA  has  arranged 
to  lease  up  to  14  bi-level  passenger  cars 
from  GO  Transit  of  Toronto,  Ontario. 
SCRA  presently  owns  and  operates  94 
bi-level  cars  over  Metrolink,  a  regional 
rail  network  which  links  downtown  Los 
Angeles,  California,  and  surrounding 
counties.  The  GO  Transit  cars  being 
leased  are  nearly  identical  to  the  94  cars 
already  owned  by  SCRA.  The  term  of 
the  lease  is  projected  to  extend  over  an 
18  month  period  (January  1996  through 
July  1997).  SCRA  states  it  intends  to  use 
GO  Transit  cars  in  concert  with  SCRA 
control  cars  to  ensure  American 
Disability  Act  (ADA)  compliance. 

SCRA  seeks  waivers  of  compliance 
from  certain  sections  of  the  FRA 
regulations  which  are  described  herein. 

IR.A  Dofkpt  Number  SA-96-1 

SCRA  is  requesting  that  it  be 
permitted  to  operate  GO  Transit  bi-level 
commuter  passenger  cars  which  do  not 
fully  comply  with  the  Railroad  Safety 
Appliance  Standards  (49  CFR  Part  231). 
Section  231.14(b)(2)  ("Passenger-train 
cars  without  platforms")  requires  that 
the  top  tread  of  the  sill  step  have  a 
minimum  clear  depth  of  8  inches. 
Section  231.14(c)(3)  requires  that  the 
side  comer  handholds  be  located 
specifically  in  relation  to  the  center  line 
of  the  coupler.  SCRA  says  that  these 
safety  appliances  may  not  be  properly 
configured. 

FRA  Docket  Number  RSGM-96-1 

The  SCRA  seeks  a  temporary  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  the  GO  Transit  passenger    . 
cars.  The  glazing  material  installed  in 
the  cars  is  manufactured  to  CSA-D263- 
1972  and  American  National  Standards 
Institute's  (ANSI)  Safety  Glazing 
Materials  for  Glazing  Motor  Vehicles 


Operating  on  Land  Highways  (ANSI 
Z76. 1-1983).  The  side  facing  and  end 
facing  glazing  material  are  not  in 
compliance  with  49  CFR  Section  223.15. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-96-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  publication  of  this 
notice  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hoiu-s  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street 
S.W.,  Washington,  D.C.  20590.  Issued  in 
Washington,  D.C.  on  January  19,  1996. 
Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Development 
[FR  Doc.  96-1230  Filed  1-24-96;  8:45  am) 

BILUNG  CODE  491(M>6-M 


National  Highway  Traffic  Safety 

Administration 

Denial  of  Motor  Vehicle  Defect  Petition 
From  Douglas  Bell 

This  notice  sets  forth  the  reasons  for 
denial  of  a  petition  submitted  to  the 
NHTSA  under  49  U.S.C.  30162(a)(2) 
(formerly  section  124  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  of 
1966.  as  amended). 

In  August  1995,  Mr.  PhiUp  G. 
Vermont,  an  attorney  in  Pleasonton, 
CaUfomia,  submitted  a  petition  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  on  behalf  of 
petitioner  Mr.  Douglas  Bell,  and  others. 
The  petitioner  requested  that  NHTSA 
order  the  recall  of  certain  motor  vehicles 
produced  by  the  Nissan  Motor 
Company,  Limited  (Nissan)  for  remedy 
of  an  alleged  safety-related  defect 
regarding  the  crashworthiness  of  those 
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vehicles.  Specifically.  Mr.  Bell  alleged 
that  the  floor  pans  of  the  occupant 
compartments  in  1983  through  1986 
model  Nissan  Pulsar  vehicles  are 
defective  in  that  they  provide 
inadequate  resistance  to  crush  and 
deformation  during  a  frontal  crash.  To 
remedy  this  alleged  defect,  the 
petitioner  requested  that  NHTSA  issue 
an  order  requiring  Nissan  to: 

a.  repurchase,  repair,  recall  or  strengthen 
the  floor  pans  of  all  Pulsar  model  vehicles 
currently  in  use  in  the  United  States; 

b.  reimburse  the  owners  of  the  subject 
Pulsar  vehicles  for  all  damages  sustained  by 
their  vehicles  and  other  property  as  a  result 
of  the  alleged  defect;  and 

c.  notify  all  owners  of  the  subject  Pulsar 
models  of  the  existence  of  the  alleged  defect. 

The  petitioner  furnished  materials  to 
establish  the  existence  of  the  alleged 
defect  and  its  potential  safety  related 
consequences,  including  the  following: 

•  A  copy  of  a  decision  issued  by  the  Court 
of  Appeals,  4th  Circuit.  State  of  Louisiana,  in 
the  matter  of  Page  v  Gilbert.  (1992).  The 
documentation  describes  an  incident  that 
occurred  in  January  1983  when  a  vehicle 
crashed  head-on  into  a  1983  Pulsar  NX.  The 
record  supports  the  conclusion  that  both 
vehicles  were  traveling  between  35  and  45 
miles  per  hour  (mph).  A  jury  found  for  the 
plaintiff  and  attributed  70  percent  of  the 
plaintifTs  injuries  to  the  alleged  design  defect 
in  the  floor  f)an  of  the  Pulsar  vehicle.  The 
court  stated  that  the  Pulsar  was  defective 
because  "...  the  longitudinal  member 
(beam)  under  the  driver's  seat  and  in  the 
instant  crash  buckled  up  under  the  driver's 
seat  thrusting  the  driver  forward  and  up  Into 
the  dash." 

•  The  testimony  of  Dr.  Ronald  Houston,  a 
mechanical  engineer,  who  stated  in  the  Page 
case  that  the  force  of  the  accident  caused 
compression  of  the  occupant  area,  impacting 
the  plaintiffs  knees  and  f>elvic  area  and 
causing  serious  injuries. 

•  A  description  of  a  collision  that  occ\irred 
in  July  1987,  involving  a  1983  Pulsar  being 
driven  by  Mr.  Max  Brown,  which  crashed 
head-on  into  a  1979  Lincoln  vehicle. 
Occupants  of  the  Pulsar  sustained  serious 
injuries.  This  incident  was  also  evaluated  by 
Dr.  Ronald  Houston,  who  concluded  that  the 
Pulsar  had  experienced  a  barrier  equivalent 
velocity  change  of  approximately  25  mph. 

•  A  discussion  involving  a  third  frontal 
collision,  in  this  instance  a  1985  Pulsar 
operated  by  Shelley  Metcalf  The  petitioner 
alleges  that  this  incident  resulted  in  the  same 
type  of  passenger  compartment  deformation 
and  collapse  as  had  occurred  in  the  Page  and 
Brown  cases. 

•  An  allegation  involving  the  use  of 
defective  cold  rolled  steel  in  the  manufacture 
of  the  Pulsar  floor  pan.  The  petitioner  alleges 
that  the  design  of  the  floor  pan  exposes  the 
front  passenger  to  a  greater  risk  of  injury  than 
the  driver  in  the  event  of  a  frontal  collision. 
The  petitioner  also  alleges  that  a  frontal 
vehicle  structure  used  by  Cornell 
Aeronautical  Laboratories  in  a  1972  crash  test 
cf  an  Experimental  Safety  Vehicle  (ESV)  for 


NHTSA  was  a  prototype  for  the  structure 
.subsequently  used  in  the  Pulsar  production, 
and  that  the  structure  and  floorptan  had 
performed  poorly  in  those  crash  tests. 

By  letter  dated  October  24.  1995. 
Nissan  submitted  to  this  agency  an 
unsolicited  response  to  the  subject 
petition.  Nissan's  submittal  provided 
certain  details  regarding  the  design  and 
structure  of  the  Pulsar,  as  well  as 
extensive  analysis  of  the  comparative 
crash  test  performance  of  the  Pulsar 
with  that  of  several  other  vehicles  in  a 
variety  of  size,  weight  and  use 
categories.  In  addition,  these  other 
significant  issues  were  raised  by  Nissan: 

•  Except  for  those  cited  in  the  subject 
petition,  no  other  accidents,  injuries,  and/or 
lawsuits  are  known  to  Nissan  in  which  the 
Pulsar  floor  pan  was  alleged  to  have  been 
defective. 

•  Estimates  of  crash  severity  in  the 
lawsuits  cited  were  issues  of  disagreement.  It 
appears,  however,  that  the  Pulsar's  velocity 
change  (delta  v)  in  the  Page  case  may  have 
been  as  high  as  40  mph,  and  on  the  order  of 
35  mph  in  the  Brown  case.  In  the  Metcalf 
case,  the  Pulsar's  speed  was  unknown  when 
if  crashed  into  a  second  vehicle  reportedly 
traveling  at  40-45  mph. 

•  The  frontal  vehicle  structure  used  in  ESV 
tests  in  1972  was  not  a  prototype  structure 
for  the  Pulsar  production  models. 

The  subject  Pulsar  vehicle  is  a 
subcompact.  front-wheel  drive  vehicle, 
and  was  first  sold  in  the  United  States 
in  the  1983  model  year.  It  has  a 
published  curb  weight  of  1850  to  2050 
pounds,  and  was  produced  as  a  two- 
door  coupe,  a  three-door  hatchback,  and 
a  five-door  hatchback.  Approximately 
200,000  of  these  vehicles  were  sold 
during  the  model  years  in  question. 

The  Pulsar's  body  structiu^  is  of 
contemporary  monocoque.  or  unibody. 
design.  Consistent  with  the  basic  design 
philosophy  applied  throughout  the 
motor  vehicle  industry,  the  Pulsar  body 
structure  is  designed  to  deform  and 
crush  to  absorb  the  energy  of  a  collision 
and  to  protect  its  occupants  against  the 
transfer  of  crash  forces  that  would 
otherwise  result  in  more  severe  injuries. 
In  a  frontal  crash,  impact  forces  are 
absorbed  by  several  components  of  the 
body  structure,  including  the  frame,  roof 
pillars,  the  body  and  roof  sills, 
structural  cross  members,  and  the  floor 
pan.  In  addition,  the  hood,  and  front 
and  side  body  panels  are  all  designed  to 
crush  to  absorb  impact  energy,  while 
maintaining  to  the  extent  possible,  the 
integrity  and  volume  of  the  occupant 
compartment.  The  degree  to  which  the 
crash  energy  can  be  effectively  managed 
depends  upon  the  severity  of  the 
impact. 

Nissan  challenged  the  petitioner's 
statement  regarding  the  use  of  cold 
rolled  steel  for  fabrication  of  Pulsar  floor 


pans,  and  stated  that  it  is  common 
industry  practice  to  do  so.  On  the  matter 
of  deformation  and  crush  of  the  vehicle 
structiu^  during  impact,  Nissan  pointed 
out  that  the  use  of  a  body  structiu^  th&'t 
is  so  rigid  that  it  does  not  crush  could 
actually  pose  a  greater  risk  to  the  safety 
of  vehicle  occupants  during  a  collision. 
By  absorbing  less  of  the  crash  energy,  a 
more  rigid  body  structure  would  subject 
the  vehicle  occupants  to  greater  risk  of 
injury  during  the  higher  decelerations. 

Nissan  argued  that  the  floor  pan  of  the 
vehicle  represents  one  component  of  a 
complete  structure  and  that  to  consider 
deformation  of  the  floor  pan  alone 
during  impact  is  meeuiingless.  NHTSA 
agrees  with  that  assessment.  Information 
and  data  to  conduct  such  an  evaluation 
are  available  through  crash  test  results 
from  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS)  compliance  tests, 
the  New  Car  Assessment  Program 
(NCAP)  tests,  and  accident  data  files 
maintained  by  the  National  Center  for 
Statistics  and  Analysis  (NCSA). 

In  the  Page  case,  the  coiul  noted  that 
there  was  no  dispute  that  the  Pulsar  had 
passed  the  FMVSS 's  in  effect  at  the  time 
of  its  production.  Nissan  reviewed  this 
issue  further  and  presented  data  that 
compared  the  FMVSS  No.  204  (Steering 
Control  Rearward  Displacement) 
compliance  test  results  of  the  1983 
Pulsar  with  those  of  nineteen  other 
vehicles  of  various  size  and  weight 
categories.  These  30  mph  frontal,  fixed- 
barrier  tests,  which  included 
measiu^ment  of  front-end  crush  and 
maximum  longitudinal  decelerations 
(g's)  at  two  points  on  the  vehicle  floor, 
disclosed  no  indication  of  imusually 
poor  performance  of  the  Pulsar  as 
compared  to  that  of  the  other  vehicles. 
As  such,  these  test  results  do  not  suggest 
that  the  Pulsar's  unibody  structure, 
including  the  floor  pan.  deform  in  such 
a  way  so  as  to  pose  an  unusual  risk  of 
injury  to  its  occupants. 

The  Nissan  Pulsar  of  the  model  years 
imder  consideration  has  also  been 
subjected  to  NCAP  tests  which  involved 
frontal,  fixed-barrier  crashes  at  35  mph 
while  carrying  instrumented 
anthropomorphic  dtmunles.  NCAP  tests 
are  significantly  more  severe  than  the 
barrier  tests  performed  to  determine 
compliance  with  FMVSS  No.  208 
(Occupant  Crash  Protection). 

The  NCAP  test  requires  absorption  of 
36  percent  more  crash  energy  than  the 
30  mph  compliance  test,  and  produce! 
an  average  total  instantaneous  change  in 
velocity  of  the  vehicle  (delta  v)  of 
approximately  40  mph  (including 
vehicle  rebound  from  the  barrier).  NCAP 
test  results  for  a  1983  Nissan  Pulsar 
were  compared  to  similar  results  from 
the  tests  of  a  1984  Toyota  Corolla,  a 
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1984  Honda  Civic,  and  a  1984  Toyota 
Tercel.  These  vehicles  are  considered 
peers  since  they  are  of  comparable  size, 
weight,  and  utility.  In  reviewing  the 
NCAP  results,  which  provide 
measiu^ments  of  Head  Injury  Criteria 
(HIC),  chest  g's,  and  femur  loads  for 
both  driver  and  front  passenger 
dummies,  there  is  no  indication  that  the 
Pulsar's  performance  presents  a  greater 
risk  of  injiuy  or  fatality  to  its  occupants 
than  that  of  any  of  the  peer  vehicles. 

The  validity  of  NCAP  test  data  in 
assessing  real-world  crashworthiness  of 
motor  vehicles  is  well  established. 
NHTSA 's  December  1993  report  to  the 
Congress  on  this  matter  presents  the 
results  of  detailed  analyses  that  show 
high  correlations  between  NCAP  test 
results  and  real  world  accident  data 
contained  in  the  NCSA's  individual 
state  accident  investigation  files,  the 
National  Accident  Sampling  System 
(NASS)  data  files,  and  the  Fatal 
Accident  Reporting  System  (PARS)  files. 

PARS  data  acciunulated  fi^m  1983 
through  1994  for  the  1983-1986  Pulsar 
were  reviewed  and  compared  with 
similar  data  for  the  Honda  Civic/CRX 
and  Toyota  Corolla  of  the  same  model 
years.  During  that  period,  occupants  of 
1983-1986  model  year  Pulsars  sustained 
a  total  of  219  fatal  injuries  in  head-on 
crashes  for  the  cumuladve  population  of 
196,600  vehicles.  Of  these,  72  percent 
(157  fatalities)  were  sustained  by  the 
driver,  and  the  remaining  28  percent  (62 
fatalities)  were  sustained  by  passengers, 
in  most  cases  seated  in  the  right  front 
position.  These  data  do  not  support  the 
petitioner's  claim  that  the  design  of  the 
Pulsar  floor  pan  exposes  the  front 
passenger  to  a  greater  fatality  risk  than 
the  driver. 

Fatality  rates  for  the  Pulsar,  Corolla, 
and  Civlc/CRX  models  were  normalized 
for  the  cumulative  numbers  of  these 
vehicles  in  service,  and  then  compared. 
This  revealed  that  544  fatahties  were 
sustained  by  occupants  of  the 
population  of  621,800  Corolla  models, 
and  for  the  total  population  of  743,400 
Honda  Civic/CRX,  759  fatahties  were 
sustained.  These  data  were  analyzed  by 
comparing  the  respective  numbers  of 
fatalities  per  100,000  vehicles  in  service 
for  each  model,  for  each  year  of 
exposure.  Although  the  Pulsar 
demonstrated  a  slightly  higher  average 
rate  (10.86)  for  the  twelve  exposure 
years  than  the  Civic/CRX  (9.49)  or  the 
Corolla  (8.53),  there  was  no  pattern  of  a 
consistently  higher  annual  tate  for  any 
of  the  three  models.  These  data  do  not 
show  that  occupants  of  Pulsar  vehicles 
have  been  exposed  to  a  greater  historical 
risk  of  fatality  than  occupants  of  these 
peer  vehicle  models. 


In  consideration  of  the  foregoing, 
NHTSA  has  concluded  that  there  is  no 
rpasoiiable  possibility  that  an  order  for 
the  notification  and  remedy  of  a  safety- 
related  defect  would  be  issued  at  the 
conclusion  of  an  investigation  into  the 
performance  of  the  floor  pan  installed  in 
the  subject  vehicles.  Based  on  its 
analysis  of  pertinent  data,  NHTSA  could 
find  no  support  for  the  petition's 
contention  that  a  safety-related  defect 
exists  by  virtue  of  the  design  or 
performance  of  this  component.  Further 
commitment  of  agency  resoiux:es  to 
examine  this  issue  does  not  appear  to  be 
warranted.  The  petition  is  therefore 
denied. 

Authority:  49  U.S.C.  30162(a);  delegations 
of  authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  January  22,  1996. 
Michael  B.  Brownlee, 
Associate  Administrator  for  Safety 
Assurance. 
(PR  Doc.  96-1229  Filed  1-24-96;  8:45  am] 
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Surface  Transportation  Board 
[Finance  Docket  No  32793] 

Naugatuck  Railroad  Company.  Inc.; 
Operation  Exemption:  The  State  of 
Connecticut 

Naugatuck  Railroad  Company,  Inc. 
(NAUG).  has  filed  a  notice  of  exemption 
to  operate  19.6  miles  of  r£iil  line  ov^med 
by  the  State  of  Connecticut 
(Connecticut)  from  Waterbury,  CT,  at 
NAUG  milepost  0.0,  an  interchange 
point  with  Springfield  Terminal 
Railway  Company  (ST),  to  Torrington, 
CT,  at  NAUG  milepost  19.6,  the  end  of 
the  track.  NAUG  will  replace  ST.  which 
has  been  operating  the  line,  and  will 
become  a  class  111  rail  carrier.  The 
parties  expected  to  consiunmate  the 
proposed  transaction  on  December  29, 
1995.  the  effective  date  of  the 
exemption. 

Any  comments  must  be  filed  with  the 
Surface  Transportation  Board,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423  and  served  on:  Walter  A. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
sa.  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996,  insofar  as  they  involve 
functions  retained  by  the  Ad.  This  notice  relates  to  * 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1.  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10901. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act. 


Stapleton,  Naugatuck  Ralfroad 
Company,  Inc.,  143A  Green  Mountain 
Road,  Claremont,  NH  03743. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
(formerly  10505(d))  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  revoke 
vsrill  not  automatically  stay  the 
transaction. 

Decided:  January  19, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-1214  Filed  1-24-96;  8:45  am] 

BILUNQ  CODE  491S-0(M> 

[Finance  Docket  No.  32850] 

Tuisa-Sapulpa  Union  Railway 
Company,  L.L.C.;  Acquisition  and 
Operation  Exemption;  Union  Holding 
Corp. 

Tulsa-Sapulpa  Union  Railway 
Company,  L.L.C.,  a  noncarrier,  has  filed 
a  notice  of  exemption  to  acquire  from 
Union  Holding  Corp.,  formerly  Tulsa- 
SapiUpa  Union  Railway  Company,  and 
operate  approximately  13  miles  of  rail 
line  from  milepost  0.0  at  Tulsa  to  the 
end  of  the  line  at  milepost  10.0  at 
Sapulpa,  in  Tulsa  and  Creek  Coimties. 
OK.  The  parties  stated  that  they 
expected  to  consummate  the  transaction 
on  or  about  December  29,  1995. ^ 

Any  comments  must  be  filed  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
1201  Constitution  Ave.,  N.W., 
Washington,  DC  20423.  A  copy  of  any 
pleading  filed  with  the  Board  should  be 
served  on  applicant's  representative: 
Robert  A.  Curry,  2400  First  Place  Tower, 
15  East  Fifth  Street,  Tulsa,  OK  74103- 
4391. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  104- 
88.  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1, 
1996.  abtolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10901. 
Therefore,  this  notice  applies  to  the  law  in  effect 
prior  to  the  Act,  and  citations  are  to  the  former 
sections  of  the  statute,  unless  otherwise  indicated. 

2  Pursuant  to  49  CFR  1150.32(b).  this  transaction 
could  not  actually  be  consummated  until 
effectiveness  of  the  exemption  on  January  2, 1996— 
7  days  after  the  filing  date  of  the  notice. 
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This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
(now  49  U.S.C.  10502(d))  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

Decided:  January  19, 1996. 

By  the  Board,  David  M.  Konscbnik, 
Director.  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 

[FR  Doc.  96-1227  Filed  1-24-96;  8:45  am) 
BIUJNQ  cooc  4ns-oo-p 

[Docket  No.  AB-3  (Sub-No.  127X)1 

Mi&sovj'  P^c  tic  Railroad  Company — 
Abandon rnert  Exemption — in 
Muskogee  ..ounty,  OK 

Missouri  Pacific  Railroad  Company 
(MPRR)  has  filed  a  notice  of  exemption 
under  49  CFR  Part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon  a 
portion  of  the  former  Oklahoma 
Subdivision  near  Muskogee  from 
milepost  128.6  to  the  end  of  the  line  at 
milepost  129.5,  a  distance  of 
approximately  0.9-mile  in  Muskogee 
County,  OK. 

MPRR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  Line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period: 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 


'  The  ICX:  Termination  Act  of  1995,  Pub.  L.  No. 
104-88.  109  Slat.  803  (the  Act),  which  was  enacted 
on  December  29.  1995,  and  took  effect  on  )anuary 
1.  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  (he  law  in  effect 
prior  to  lanuary  1.  1996.  insofar  as  they  involve 
functions  reuined  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  lanuary  1.  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act.  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 


As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
(now  49  U.S.C.  10502(d))  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
24,  1996.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),' and 
trail  use/rail  banking  requests  under  49 
CFR  1 152.29  ■♦  must  be  filed  by  February 
5,  1996,  Petitions  to  reopen  or  reqijests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  14, 
1996,  with:  Office  of  the  Secretary.  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Ave.,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Joseph  D.  Anthofer,  1416 
Dtxige  Street,  Room  830,  Omaha,  NE 
68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MPRR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 
(SEA).will  issue  an  environmental 
assessment  (EA)  by  January  30.  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surface  "Transportation  Board. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
pubhc  use,  or  trail  use/rail  banking 


^A  stay  will  be  issued  routinely  by  the  Board  in 
those  proceedings  where  an  informed  decision  on 
environmental  issues  (whether  raised  by  a  party  or 
by  the  Board's  Section  of  Environmental  Analysis 
in  its  independent  investigation)  cannot  be  made 
prior  to  the  effective  date  of  the  notice  of 
exemption.  Sae  Exemption  of  Out-of-Service  Hail 
Unes.  5  l.C.C2d  377  (1989).  Any  enUty  seeking  a 
stay  on  environmental  concenu  is  encouraged  to 
file  its  request  as  soon  as  possible  in  order  (o  permit 
the  Board  to  review  and  act  on  the  request  before 
the  effective  data  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — O^erj  of 
Finan  Assist..  4  I.C.C.2d  164  (1987). 

'The  Board  will  accept  a  late-Hied  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  19, 1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Pixx»edings. 
Vemon  A.  Williams. 
Secretary. 
|FR  Doc.  96-1228  Filed  1-24-96;  8:45  am] 
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UNITED  S^^A-rES  INFORMATION 

AGENC-^ 

Summer  Institute  for  Russian  Social 
Scientists  on  Approaches  to  Political 
Science  as  a  Scholarly  Discipline 

action:  Notice — Request  for  Proposals. 

SUMMARY:  The  Advising,  Teaching,  and 
Specialized  Programs  Division  of  the 
Office  of  Academic  Programs  in  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  annoimces  an  open  competition 
for  an  assistance  award  to  develop  a 
program  for  a  Summer  Institute  for 
Russian  Social  Scientists  on  Approaches 
to  Political  Science  as  a  Scholarly 
Discipline.  Public  and  private  nonprofit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)(3)-l  may  apply  to  develop  a 
six-week  graduate-level  program 
designed  for  a  group  of  10  Russian 
imiversity  professors  who  are  currently 
teaching  courses  in  political  science. 
The  purpose  of  the  Institute  is  to 
enhance  the  participants'  ability  to 
teach  political  science  at  their  home 
institutions  by  engaging  the  participants 
in  a  multi-faceted  discussion  of  the 
discipline  of  political  science  as 
currently  practiced  in  the  United  States. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256.  as  amended, 
also  knowm  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   •   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  fimding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act  (FSA).  Programs 
and  projects  must  conform  with  agency 
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requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  USIA  projects 
and  programs  are  subject  to  the 
availability  of  funds 

Announcement  Title  and  Numbers: 
All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/AS-96-01 . 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Lnformation 
Agency  by  5  p.m.  Washington,  DC  time 
on  Monday,  March  25,  1996.  Faxed 
documents  will  not  be  accepted,  nor 
will  docimients  postmarked  Marc:h  25, 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Tentative 
approximate  program  dates  are  August 
5.  1996  through  September  16,  1996.  In 
order  to  assure  adequate  time  for  the 
host  institution  to  make  program 
arrangements  and  send  pre-program 
materials  to  grantees,  USIA  will  make 
every  effort  to  award  the  approved 
cooperative  agreement  by  April  26. 
1996. 

FOR  FURTHER  INFORMATION  CON  fACT:  The 
Office  of  Academic  Programs,  Advising, 
Teaching  and  Specialized  Programs 
Division,  E/AS,  Room  349,  U.S. 
Information  Agency,  301  4th  Street, 
SW.,  Washington,  DC  20547,  telephone 
number  202/619-6038;  fax  number  202/ 
619-6970;  internet  address 
shayman@usia.gov,  to  request  an 
Application  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOLICITATION  PACKAGE 
VIA  INTERNET:  The  Solicitation  Package 
may  be  downloaded  from  USIA's 
website  at  http://vvTvw.usia.gov/  or  from 
the  Internet  Gopher  at  gopher.usia.gov. 
under  "New  RFPs  on  Educational  and 
Cultural  Exchanges." 

Please  specify  USIA  Program 
Specialist  Sherry  Hayman  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Agency  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  SoUcitation 
Package.  The  original  and  10  copies  of 
the  appUcation  should  be  sent  to: 
U.S.  Information  Agency,  Ref.:  E/AS- 
96-01,  Office  of  Grants  Management, 


E/XE,  Room  326,  301  4th  Street,  SW., 
Washington,  DC  20547 

-Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5    diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  Moscow  for  its  review,  with  the 
goal  of  reducing  the  time  it  takes  to 
obtain  comments  for  the  Agency's  grants 
review  process. 

Diversity  Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  purpose  of  the  Summer  Institute 
for  Russian  Social  Scientists  on 
Approaches  to  PohUcal  Science  as  a 
Scholarly  Discipline  is  to  engage  the 
Russian  participants  in  a  discussion  of 
current  methodologies  and  issues  for 
teaching  and  research  in  political 
science. 

Proposals  should  demonstrate  an 
understanding  of  the  issues  confronting 
Russian  social  scientists  and 
universities:  expertise  in  the  teaching 
and  practice  of  political  science  in  U.S. 
higher  education,  including  graduate 
education;  and  knowledge  of  current 
trends  and  controversies  in  the  field. 
Proposals  should  be  creative  in 
suggesting  strategies  for  engaging  the 
participants  in  the  examination  of  the 
foundation  and  structure  of  the 
American  political  system;  Western 
political  traditions  and  the  development 
of  democratic  political  institutions; 
political  philosophy;  comparative 
politics;  and  an  introduction  to 
empirical  research  methods.  Close 
attention  should  be  paid  to  providing 
source  materials,  bibliographies  and 


computer  resources  that  can  be  utilized 
in  the  classroom  in  Russia. 

The  Institute  should  be  six  weeks  in 
length  and  should  take  place  on  a  U.S. 
college  or  university  campus  where 
participants  will  have  access  to  libraries 
and  computer  networks  as  well  as  an 
opportunity  to  become  acquainted  with 
university  teaching  practices  in  the  U.S. 
At  the  begiiming  of  the  program  the 
participants  should  receive  an  initial 
orientation  to  the  U.S.  and  to  American 
university  life  in  addition  to  an 
introduction  to  current  trends  in 
political  science  as  an  academic 
discipline.  The  program  should  provide 
the  participants  with  opportunities  to 
explore  these  issues  with  U.S.  scholars 
and  to  observe  political  science  classes 
that  are  in  session.  The  program  should 
focus  on  engaging  the  participants  in 
acUve  ways  that  will  aid  them  in 
designing  new  approaches  to  their  own 
teaching  and  research.  The  institute 
should  foster  a  collegial  atmosphere  in 
which  institute  faculty  and  participants 
discuss  relevant  texts,  issues  and 
concepts  and  should  be  structured  to 
require  participants  to  make 
presentations,  write  reports,  and  prepare 
drafts. 

At  the  conclusion  of  the  Institute  each 
participant  should  be  required  to 
present  a  report  on  his  or  her  thoughts 
about  how  to  adapt  the  approaches  and 
interests  of  U.S.  political  scientists  to 
teaching  and  researtJi  in  Russia. 

Objective 

The  Institute  should  enable  the 
participants  to  apply  a  wide  range  of 
curricular  materials,  scholarly 
approaches,  teaching  techniques, 
information  about  the  internet,  and 
other  resources  to  their  classrooms  in 
Russia. 

Participants 

The  program  should  be  designed  for 
ten  Russian  university  professors  who 
are  currently  teaching  courses  in 
political  science  but  who,  despite 
significant  knowledge  of  Western 
political  and  historical  traditions,  are 
less  familiar  with  current  approaches  to 
pohtical  science  in  the  U.S.  The 
participants  will  be  nominated  by  the 
United  States  Information  Service 
(USIS)  in  Moscow  and  will  have  a  high 
level  of  fluency  in  English. 

Guidelines 

The  program  must  comply  with  the  J- 
1  visa  regulations.  Please  refer  to 
program  specific  guidelines  (POGI)  in 
the  Solicitation  Package  for  further 
details. 


iJJ- 


FederaJ  Register  /  Vol.  61.  No.  17  /  Thursday.  January  25,  1996  /  Notices 


Additional  Information 

Confu-mation  letters  from  U.S.  co- 
sponsors  noting  their  intention  to 
participate  in  the  program  will  enhance 
a  proposal.  Proposals  incorporating 
participation/observer  site  visits  will  be 
more  competitive  if  letters  committing 
prosjjective  host  institutions  to  support 
these  efforts  are  provided. 

Visa  Insur  .I'K  »-■ 'I  a\  R>-<]uirement8 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  prognmi 
specific  guidelines  (POGI)  in  the 
Sohcitation  Package  for  further  details. 
Visas  will  be  issued  by  USIS  posts 
abroad.  USIA  insurance  will  be 
provided  to  all  participants,  unless 
otherwise  indicated  in  the  proposal 
submission.  Grantee  organization  will 
be  responsible  for  enrolling  participants 
in  the  chosen  insurance  plan.  Please 
indicate  in  the  proposal  if  host 
institutions  have  any  special  tax 
withholding  requirements  on 
participant  or  staff  escort  stipends  or 
allowances. 

Applicants  must  submit  a 
comprehensive  line  item  budget  for  the 
entire  program  based  on  the  specific 
gmdance  in  the  Solicitation  Package. 
There  must  be  a  siimmary  budget  as 
well  as  a  breakdown  reflecting  both  the 
administrative  budget  and  the  program 
budget.  For  better  understanding  or 
further  clarification,  applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  faciUtate  USIA 
decisions  on  funding.  The  total  USIA- 
funded  budget  award  will  not  exceed 
$125,000.  USIA-funded  administrative 
costs  may  not  exceed  30%  of  the  total. 
The  recipient  organization  should  try  to 
maximize  cost-sharing  and  to  stimulate 
U.S.  private  sector  support. 

Grants  awarded  to  ebgible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

The  program  should  include  a  book 
budget  for  participants  to  use  in 
purchasing  books  and  teaching 
materials  which  they  will  need  to 
develop  new  courses  and  to  improve 
existing  ones. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Books,  teaching  materials  and 
computer  software 

(2l  Mailing  allowances 

(3)  Travel  and  per  diem 

(4)  Salaries,  fringe  benefits 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibiUty.  Proposals  will  be 
deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  NIS  and  East  European  Area 
Office  and  the  USIS  office  in  Moscow. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eUgible  applications  will 
be  compwtitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  in  the  proposal 
evaluation: 

1 .  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality  and 
substance  and  should  demonstrate 
familiarity  with  current  issues  in  the 
field  of  political  science  as  a  scholarly 
discipline  in  the  U.S. 

2.  Program  planning:  A  detailed 
agenda  and  a  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  The  agenda  and 
work  plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan.  Area 
expertise  and  awareness  of  the  issues 
and  problems  of  social  science  in  Russia 
should  be  exhibited. 

4.  Miltiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutiial  understanding,  including 
maximiun  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  connections. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
and  program  content  (orientation  and 
wrap-up  sessions,  program  meetings, 
resource  materials  and  follow-up 
activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 


should  be  adequate  and  appropriate  to 
achieve  the  project's  goals. 

7.  Institution's  Record/Ability:  ■ 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USLA- 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Va7ue  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country. 

Notice 

The  terms  and  conditions  pubhshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
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Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  17, 1996. 
Dell  Pendergfast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

[PR  Doc.  96-896  Filed  1-24-95;  8:45  am) 
BILUNG  CODE  823(M)1-M 
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Sunshine  Act  Meetmas 


This  section  o<  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Governnient  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  ELECTK>N  COMMISSK>N 

"FEDERAL  REGISTER"  NUMBER:  96-595. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  January  25,  1996.  10:00  a.m. 

Meeting  Open  to  the  Public. 

'-F  -OLLOVWNQ  rTEM  WAS  ADDED  TO  THE 

i  jEs^a:  Final  Audit  Report — Jude  for 

Congress  (Revised  1/5/96). 

DATE  AND  TIME:  Tuesday,  January  30, 

1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Qosed  to 

the  Public. 

(TEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

S«7g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g.  S  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  p>ersonnel  rules  and  procedures  or 

ma?»prs  affecting  a  particular  employee 

:  A  •  i  3  s       M  ►    "hursday,  February  1, 

lyyt)  ai  iu:uua.m. 


PLACE:  999  E  Street,  N.W.,  Washington, 

D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Title  26  Certification  Matters 

Advisory  Opinion  1995-96:  Benjamin  L. 

Ginsberg  on  behalf  of  Friends  of  Senator 

D'Amato 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

|FR  Doc.  96-1438  Filed  1-23-96;  2:48  pml 
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coMMOomr  credit  corporation 

TIME  AND  DATE:  2:00  p.m.,  February  5, 

1996. 

place:  Room  104-A.  Jamie  Whitten 

Building.  U.S.  Department  of 

Agriculture.  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Special  open  meeting  of  October  11, 
1994. 
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2.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-owned  inventory. 

3.  Memorandum  re:  OCC's  financial 
condition  ref>ort. 

4.  Memorandum  re:  Availability  of  COC 
stocks  for  donation  overseas  under  Section 
416(b)  of  the  Agricultiiral  Act  of  1949,  as 
amended,  for  Fiscal  Year  1995  and 
Amendments,  and  in  Fiscf>l  Year  1996. 

5.  Resolution  re:  Amendment  of  bylaws  of 
theCCC. 

6.  Resolution  re:  Amendment  of  Dockets 
requiring  only  a  change  in  nomenclature. 

7.  Resolution  re:  Termination  of  obsolete 
CCC  Board  dockets. 

8.  Resolutions  re:  Ratification  of 
commodities  available  for  Public  Law  480 
during  Fiscal  Years  1995  and  1996. 

9.  Docket  CZ-161a,  Revision  7,  re:  Policies 
for  collection,  setdement,  and  adjustment  of 
certain  claims  by  or  against  the  CCC. 


CONTACT  PtSS^*- 


MCHt     S  = 


mation: 


Greg  Billings,  Secretary.  Commodity 
Credit  Corporation.  U.S.  Department  of 
Agriculture,  Room  3090  South  Building, 
P.O.  Box  2415.  Washington,  DC,  20013; 
telephone  (202)  690-4085. 

Dated:  January  19, 1996. 
Greg  Biilings,    ■ 

Secretary,  Commodity  Credit  Corporation. 
(FR  Doc.  96-1291  Filed  1-23-96;  11:11  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  ttie  issue. 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Chapter  XfV 

O'det  Workers  Benefit  Protection  Act 
ot  T990(OWBPA) 

Correction 

Proposed  nde  document  96-553, 
beginning  on  page  1282  in  the  issue  of 
Friday.  January  19,  1996,  was 
inadvertently  published  in  the  Rules 
and  Regulations  section.  It  should  have 
appeared  in  the  Proposed  Rules  section. 

WLUNQ  CODE  150S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Pan  96 

P;\  3  3C-  A  A;_  • 

"oDaccc  Regulation  ♦or  Substance 

Ab  jse  prevention  and  Treatment  Block 

Correction 

In  rule  document  96—467  beginning 
on  page  1492  in  the  issue  of  Friday, 
January  19, 1996,  make  the  following 
correction: 

« 96.122    [Corrected] 

On  page  1508,  in  the  first  column,  in 
the  amendatory  instruction  to  §  96.122, 
the  third  line  should  read  "paragraphs 
(g)(21)  and  (gj(22)  as  (g)(22)  and". 

BILUNO  CODE  1 506-01 -0 
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Thursday 
January  25    1995 


Part  11 

Environmental 
Protection  Agency 

40  CFR  Part  148.  et  af 

Hazardous  Waste    Lana  OisDObn! 

Restrictions.   Definitions  and 

Clarifications,  Proposea  Ruie 


JMI 
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PROTECTION 

AGENC ♦ 

4:  :ep  »arts148. 

261,268, 

and  271 

[FRL  5400-4] 

RIN  2050-AE05 

^ar  3  2  bp<  ;,  1  =;->strictJons — 
SwDcef^er  ;a   2'  oposal  to  Phase  IV: 
C  a^!*  cd'    -    '  Bevill  Exclusion  for 
Mir  :  q  vVases    flanges  to  the 
De'     ^  S      :  Waste  for  Mineral 

p-^rcess-,;  A  is'es.  Treatment 
S'a^M'  ;s      '  Cnaracteristic  Mineral 
p'„  >>sb  ng  »vastes,  and  Associated 
Issues 

agency:  Environmental  Protection 

Agency  (EPA.  the  Agency). 

ACnON:  Supplemental  proposed  rule. 

SUMMARY:  EPA  has  found  that  wastes 
from  mineral  processing  can  cause 
environmental  damage  to  ground  wafer 
and  surface  water  when  they  are  placed 
in  piles  or  ponds.  The  damage  is  caused 
by  such  characteristics  of  the  waste  as 
corrosivity  or  high  levels  of  toxic  metals 
such  as  lead. 

The  intended  effects  of  this  proposal 
are  to  encourage  safe  recycling  of 
mineral  processing  secondary  materials 
by  lifting  regulatory  obstacles,  and  to 
ensure  that  discarded  materials  are 
properly  treated  and  disposed  of.  This 
would  be  accomplished  by  clarifying 
the  regulatory  distinctions  between 
excluded  recycling  and  waste 
management.  To  be  excluded  from  the 
definition  of  waste,  the  materials  must 
be  managed  to  meet  conditions  such  as 
being  legitimately  recycled,  stored  only 
for  short  periods,  and  not  causing 
contamination.  Mineral  processing 
secondary  materials  would  also  be 
excluded  from  federal  waste  regulations 
if  they  are  returned  to  beneficiation 
units  and  meet  certain  conditions.  If  the 
materials  do  not  meet  the  conditions 
excluding  them  from  being  wastes,  and 
they  test  hazardous,  they  must  be 
treated  to  meet  land  disposal 
restrictions,  which  are  newly  proposed 
in  this  rule. 

The  EPA  is  also  addressing  a  set  of 
issues  concerning  mineral  processing 
wastes  which  have  been  remanded  by 
courts  to  EPA  for  further  consideration. 
This  includes  retaining  the  Toxicity 
Characteristic  Leaching  Procedure  as  the 
test  for  evaluating  the  toxicity 
characteristic  for  mineral  processing 
wastes,  and  readdressing  the  regulatory 
status  of  a  number  of  miscellaneous 
mineral  processing  wastes. 

In  addition,  EPA  is  proposing  to 
significantly  reduce  the  paperwork 
requirements  associated  with  the  Land 


Disposal  Restrictions  rules  that  apply  to 
hazardous  wastes  generally.  Finally,  this 
document  proposes  to  exclude  from 
RCRA  jurisdiction  two  types  of 
materials:  processed  scrap  metal  that  is 
recycled,  and  shredded  circuit  boards 
destined  for  metal  recovery  that  are 
man...ged  in  containers  prior  to  recovery. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  March  25,  1996. 
ADDRESSES:  To  submit  comments,  the 
public  must  send  an  original  and  two 
copies  to  Docket  Number  F-95-PH4A- 
FFFFF,  located  at  the  RCRA  Docket.  The 
official  address  is:  RCRA  Information 
Center,  U.S.  Environmental  Protection 
Agency  (5305W),  401  M  Street,  S.W., 
Washington,  D.C.  20460.  Although  the 
mailing  address  for  the  RCRA 
Information  Center  has  not  changed,  the 
office  was  physically  moved  in 
November  1995.  Therefore,  hand- 
delivered  comments  should  be  taken  to 
the  new  address:  1235  Jefferson  Davis 
Highway,  First  Floor,  Arlington, 
Virginia.  (Also  see  the  section  under 
"Supplementary  Information"  regarding 
the  paperless  office  effort  for  submitting 
public  comments.)  The  RCRA 
Information  Center  is  open  for  public 
inspection  and  copying  of  supporting 
information  for  RCRA  rules  from  9:00 
am  to  4:00  pm  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (703)  603- 
9230.  The  public  may  copy  a  maximum 
of  100  pages  from  any  regulatory 
document  at  no  cost.  Additional  copies 
cost  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  order  paper 
copies  of  the  Federal  Register 
document,  call  the  RCRA  Hotline. 
Callers  within  the  Washington. 
Metropolitan  Area  must  dial  703—412- 
9810  or  TDD  703^12-3323  (hearing 
impaired).  Long-distance  callers  may 
call  1-800-424-9346  or  TDD  1-800- 
553-7672.  The  RCRA  Hotline  is  open 
Monday-Friday,  9:00  a.m.  to  6:00  p.m.. 
Eastern  Standard  Time.  Information  is 
also  available  on  mineral  processing 
issues  from  Van  Housman  at  (703)  308- 
8419  or  Steve  Hoffman  of  the  Industrial 
and  Extractive  Wastes  Branch  at  (703) 
308-8413.  For  information  on  treatment 
standards,  call  Anita  Cummings  of  the 
Waste  Treatment  Branch  at  (703)  308- 
8303.  For  questions  about  the  regulatory 
impact  analysis,  call  Paul  Borst  of  the 
Economics.  Methods,  and  Risk 
Assessment  Division  at  (202)  260-6713. 
For  information  on  the  proposed 
exclusions  for  scrap  metal  and  shredded 
circuit  boards,  contaci  Ross  Elliott  of  the 
Hazardous  Waste  Identification  Division 
at  (202)  260-3152.  For  information  on 


the  capacity  analyses,  contact  Bill  Kline 
of  the  Capacity  Programs  Branch,  phone 
(703)  308-8440.  For  other  questions, 
call  Sue  Slotnick  of  the  Waste 
Treatment  Branch  at  (703)  308-8462. 

SUPPLEMENTARY  INFORMATION: 

Paperless  Office  Effort 

EPA  is  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (TEXT)  format  or  a  word 
processing  format  that  can  be  converted 
to  ASCII  (TEXT).  It  is  essential  to 
specify  on  the  disk  label  the  word 
processing  software  and  version/edition 
as  well  as  the  commenter's  name.  This 
will  allow  EPA  to  convert  the  comments 
into  one  of  the  word  processing  formats 
utilized  by  the  Agency.  Please  use 
mailing  envelopes  designed  to 
physically  protect  the  submitted 
diskettes.  EIPA  emphasizes  that 
submission  of  comments  on  diskettes  is 
not  mandatory,  nor  will  it  result  in  any 
advantage  or  disacdvantage  to  any 
commenter.  Rather,  EPA  is 
experimenting  with  this  procedure  as  an 
attempt  to  expedite  our  internal  review 
and  response  to  comments.  This 
expedited  procedure  is  in  conjunction 
with  the  Agency  "Paperless  Office" 
campaign.  For  further  information  on 
the  submission  of  diskettes,  contact  Sue 
Slotnick  of  the  "Waste  Treatment  Branch 
at (703)  308-8462. 

This  Federal  Register  notice  is 
available  on  the  Internet  System  through 
EPA  Public  Access  Server  at 
gopher.epa.gov.  For  the  text  of  the 
notice,  choose:  Rules,  Regulations,  and 
Legislation;  the  FR- Waste;  finally,  Year/ 
Month/Day.  In  addition,  several 
technical  background  documents 
contained  in  the  docket  supporting  this 
rule  will  be  available  on  the  Internet. 
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Part  One:  Mineral  Processing  Issues 

Summary  of  Rule's  Contents  on  Mineral 
Processing  Issues 

EPA  is  proposing  treatment  standards 
under  the  land  disposal  restrictions 
(LDR)  program  for  hazardous  wastes 
from  mineral  processing  operations.  The 
treatment  standards,  when  finalized, 
must  be  met  in  order  to  land  dispose 
these  hazardous  wastes.  In  order  to 
satisfy  the  terms  of  a  consent  decree. 


EPA  must  propose  these  treatment 
standards  by  December  15,  1995.  This 
rule,  however,  first  proposes  changes  in 
the  rules  for  which  mineral  processing 
secondary  materials  recycled  within  the 
mineral  processing  industry  sector  are 
solid  wastes.  If  such  materials  are  not 
solid  wastes,  the  proposed  treatment 
standards  would  not  apply.  This  rule 
proposes  changing  the  current 
definition  of  solid  waste  by  providing  a 
conditional  exclusion  for  primary 
mineral  processing  secondary  materials 
that  are  further  processed  within  the 
industry.  Under  this  approach,  mineral 
processing  secondary  materials  would 
not  be  solid  wastes  if  certain  conditions 
are  met.  This  rule  also  proposes  to 
rescind  the  current  regulatory 
provisions  applicable  to  reclamation  of 
characteristic  by-products,  sludges,  and 
spent  materials  for  the  primary  mineral 
processing  industry  only.  Also,  this  rule 
allows  mineral  processing  secondary 
materials  to  be  added  to  the  feedstocks 
of  a  mining  or  mineral  process  that 
generates  a  Bevill  exempt  waste, 
without  changing  the  exempt  status  of 
the  resulting  Bevill  waste,  provided  that 
metals  are  legitimately  being  recovered 
and  do  not  significantly  affect  the 
composition  of  the  resulting  wastes. 
However,  mineral  processing  hazardous 
wastes  directly  disposed  of  with  Bevill 
exempt  wastes  would  be  subject  to 
Subtitle  C  controls. 

EPA  is  proposing  that  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  be  the  appropriate  test  for 
evaluating  whether  mineral  processing 
wastes  exhibit  the  toxicity 
characteristic.  EPA  is  proposing  to  not 
list  five  smelting  wastes  as  hazardous 
wastes,  but  rather  rely  on  the  wastes' 
hazardous  characteristics  to  ascertain 
the  wastes*  hazardousness.  EPA  is 
proposing  that  iron  chloride  waste  acid 
generated  from  the  chloride-ilmenite 
process  of  titanium  tetrachloride 
production  be  classified  as  a  mineral 
processing  waste.  EPA  is  proposing  that 
air  pollution  control  dust  and  sludges 
generated  from  lightweight  aggregate 
production  be  classified  as  mineral 
processing  wastes. 

Introduction  to  Mineral  Processing 
Issues  in  This  Proposal 

In  this  supplemental  proposal,  EPA  is 
proposing  to  estabUsh  land  disposal 
restriction  prohibitions  and  treatment 
standards  for  the  newly  identified 
hazardous  wastes  that  were  determined 
in  EPA's  1989  rulemaking  to  be 
ineligible  for  excluded  status  under  the 
Bevill  Amendment.  54  FR  36592 
(September  1.  1989).  However,  the 
threshold  issue  to  be  addressed  is  which 
mineral  processing  materials  would  be 


subject  to  the  prohibitions.  This 
involves  consideration  of  these 
threshold  questions:  (1)  whether  the 
materials  are  solid  wastes  if  they  are 
recycled;  (2)  whether  they  have 
excluded  status  under  the  Bevill 
Amendment  because  they  are  actually 
from  beneficiation  rather  than  from 
mineral  processing;  (3)  whether  they 
otherwise  may  have  Bevill  status  and 
therefore  be  excluded;  and  (4)  whether 
they  are  hazardous.  These  issues  are 
discussed  in  the  first  four  sections  of 
this  preamble,  before  the  discussion  of 
the  land  disposal  prohibitions  and 
treatment  standards. 

L  Whether  Mineral  Processing 
Secondary  Materials  Recycled  Within 
the  Industry  Should  Be  Considered  to 
Be  Solid  Wastes 

A.  Background 

In  July  of  1988,  the  court  in 
Environmental  Defense  Fund  v.  EPA 
(EDFII),  852  F.2d  1316  (D.C.  Cir.  1988), 
cert,  denied,  109  S.  Ct.  1120  (1989). 
ordered  EPA  to  restrict  the  scope  of  the 
Bevill  mining  waste  exemption  as  it 
applied  to  mineral  processing  wastes,  to 
include  only  "large  volume,  low 
hazard"  wa.stes.  In  response,  the  Agency 
proposed  and  promulgated  several  rules 
that  redefined  the  boundaries  of  the 
Bevill  exemption  for  mineral  processing 
wastes.  These  rulemakings  included 
explicit  criteria  for  defining  "mineral 
processing"  and  "large  volume  and  low 
hazard."  The  rules  also  evaluated  which 
specific  mineral  processing  industry 
wastes  were  in  conformance  with  these 
criteria  and  thus  were  eligible  for  the 
temporary  exclusion  provided  by  RCRA 
3001(b)(3)(A)(ii). 

This  rulemaking  process  was 
completed  with  the  publication  of  final 
rules  on  September  1.  1989  (54  FR 
36592)  and  on  January  23,  1990  (54  FR 
2322).  EPA's  evaluations  led  to  the 
finding  that  only  20  specific  mineral 
processing  wastes  fulfilled  the 
promulgated  special  wastes'  high 
volume,  low  hazard  criteria.  The  list  is 
set  out  at  261.4(b)(7).  The  vast  majority 
of  mineral  processing  wastes  did  not 
meet  both  of  the  criteria  and  so  were 
removed  from  the  Bevill  exemption. 

All  high  volume  and  low  hazard 
mineral  processing  wastes  retained 
under  the  final  Bevill  mineral 
processing  waste  exemption  were 
subjected  to  detailed  study  by  EPA.  The 
findings  of  this  study  were  contained  in 
a  Report  to  Congress  that  was  submitted 
to  Congress  on  July  31,  1990  (Report  to 
Congress  on  Special  Wastes  from 
Mineral  Processing). 

One  of  the  findings  of  the  study  is  that 
most  of  the  mineral  processing  wastes 
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removed  from  the  Bevill  exemption 
appear  to  be  characteristic  for  TC  metals 
(D004-D011).  corrosivity  (D002),  and/or 
reactivity  (D003).  EPA  considers  these 
wastes  to  be  "newly  identified"  because 
they  were  brought  into  the  RCRA 
Subtitle  C  system  after  the  date  of 
enactment  of  the  Hazardous  and  Solid 
Waste  Act  Amendments  on  November  8, 
1984.  55  FR  at  22667  (June  1.  1990).  In 
brief,  at  the  time  of  the  Third  Third  rule 
EPA  had  not  performed  technical 
characterizations  of  these  newly 
identified  wastes.  The  issue  was  further 
complicated  by  the  fact  that  the  list  of 
non-exempt  mineral  processing  wastes 
was  not  final  at  that  time,  because  the 
regulatory  determination  for  the  20 
wastes  studied  in  the  1990  Report  to 
Congress  had  not  yet  been  promulgated. 
The  boundaries  of  the  exemption  have 
now  been  firmly  estabhshed,  and  the 
Agency  is  ready  to  propose  treatment 
standards  for  newly  identified 
hazardous  mineral  processing  wastes. 

B.  Introduction 

A  key  and  threshold  question  in  this 
rulemaking  is  determining  when 
mineral  processing  secondary  materials 
returned  to  mineral  processing 
operations  for  legitimate  mineral 
recovery  can  be  solid  wastes,  and  hence 
within  the  jurisdictional  reach  of  RCRA 
Subtitle  C.  If  these  materials  are  not 
solid  wastes,  then  the  LDR  prohibitions 
proposed  elsewhere  in  this  rule  would 
not  apply.  See  268.  1  (b)  and  55  FR  at 
22061  (June  1.  1990).  Nor  would  the 
remainder  of  the  Subtitle  C  rules. 

EPA  has  recently  dealt  with  the 
question  of  whether  recoverable 
secondary  materials  generated  by  and 
recycled  within  a  single-industry  need 
be  classified  as  solid  (and  potentially 
hazardous)  wastes.  We  stated  that 
recovered  oil  generated  by  any  facet  of 
the  petroleum  exploration,  production, 
and  retailing  industry-  which  is  returned 
to  the  petroleum  refining  industry  is  not 
a  solid  waste.  59  FR  58936  (July  28, 
1994).  We  recently  proposed  to  extend 
this  principle  to  a  wider  range  of  oil- 
bearing  secondary  materials.  60  FR 
57747,  57753  (November  20,  1995). 
These  rules  are  (or,  with  respect  to  the 
proposed  rule,  would  be)  conditioned 
on  there  being  no  management  of  the 
materials  in  land-based  units. 

The  issue  considered  here  is  similar. 
Like  the  petroleum  industry,  mineral 
processing  involves  the  extraction  of  a 
contained  mineral  value,  which  can 
occur  in  multiple  steps.  Processing  of 
mineral-containing  material  from  within 
the  industn,'  thus  can  have  aspects  of  an 
on-going  process  justifying  a  conclusion 
that  such  materials  need  not  be 
classified  as  solid  wastes.  A  key 


complicating  factor  here  is  that  unlike 
most  other  industries,  the  mineral 
processing  industry  includes  land-based 
units — piles  and  impoundments — 
which  can  function  as  components  of  its 
production  process.  Land  placement  of 
wastes  and  prevention  of  resulting 
harms  is,  of  course,  a  prime  focus  of 
RCRA.  RCRA  section  1002  (b)  (7).  And 
of  immediate  consequence,  any  mineral 
processing  secondary  material  classified 
as  a  solid  and  hazardous  waste  would 
be  prohibited  from  placement  into  such 
a  land-based  unit  under  today's  rule 
unless  first  treated  to  meet  the 
applicable  treatment  standard. 

EPA  is  proposing  in  this  rule  that 
mineral  processing  secondary  materials 
would  not  be  classified  as  solid  wastes 
when  recycled  legitimately  within  the 
mineral  processing  industry.  This 
proposal  would  apply  even  when 
secondary  materials  are  recycled  via 
placement  in  land-based  process  units 
(including  storage,  staging,  and 
preprocessing  units).  H6wever,  if  land- 
based  units  are  used,  they  must  truly 
function  as  process  units,  not  disposal 
units.  The  rule  proposes  conditions 
which  would  distinguish  process  units 
from  disposal  units. 

There  are  a  related  set  of  issues  to 
consider  when  mineral  processing 
secondary  materials  are  recycled  in 
mining  and  beneficiation  operations. 
These  issues  are  discussed  in  section  II. 
below. 

C.  Solid  Waste  Issues 

1.  Factual  Background 

The  Agency  studied  over  200  mineral 
processing  facilities  that  generate  over 
350  different  secondary  materials,  some 
of  which  can  be  recycled  and  some  of 
which  cannot.  The  Agency  has  reviewed 
the  various  mineral  processing  steps 
that  contribute  to  the  production  of  a 
valuable  product.  In  general,  many 
mineral  processing  secondary  materials 
are  amenable  to  recycling.  These 
recycling  activities  can  sometimes 
resemble  the  type  of  on-going, 
sequential  processing  of  metal  values 
typical  of  a  continuing  production 
process.  On  the  other  hand,  other 
operations  are  more  tangential,  and  can 
involve  secondary  materials  of  lower 
value,  held  in  units  whose  function  is 
ancillary  to  the  main  process,  with 
materials  moving  across  less  directly- 
related  mineral  processing  industry 
sectors,  with  the  materials  being  held 
for  significant  lengths  of  time  before 
recovery  occurs.  As  set  out  in  the 
following  paragraphs,  there  are  in  fact 
continuums  relating  to  whether  units 
holding  secondary  materials  function  as 
process  or  ancillary  units;  relating  to  the 


value  of  the  secondary  material;  and 
relating  to  the  timing  and  location  of 
recovery. 

Ancillary  operations  are  those  steps 
that  occur  tangential  to  the  main 
production  but  are  not  critical  in  the 
daily  production  of  the  product.  Most 
mineral  processing  facilities  operate  24 
hours  per  day,  continually  taking  in  raw 
feedstocks  and  producing  final 
products.  Invariably  there  are  other 
activities  that  must  take  place  over  time 
that  are  not  part  of  the  normal 
production  but  do  contribute  to  overall 
production.  These  include  surge  ponds 
for  process  upsets,  cooling  and 
incidental  settling  ponds,  incidental 
storage  of  vessel  cleanouts  and  other 
slip  streams.  The  Agency  has  found 
these  ancillary  operations  commonly 
use  land-based  storage  of  mineral 
processing  secondary  materials.  Indeed, 
some  land-based  units  potentially  serve 
a  dual  function  of  eventual  permanent 
waste  repository  and  processing  unit. 
For  example,  some  surface 
impoundments  recover  needed  liquids 
(for  example  acids),  but  are  also 
designed  to  allow  settling  of  unused 
solids.  The  impoundment  then  becomes 
the  permanent  disposal  unit  for  these 
solids  when  the  unit  stops  operating. 

The  mineral  processing  secondary 
materials  that  are  placed  in  land  based 
units  tend  to  have  less  value,  and  are 
less  quickly  returned  to  production  than 
the  more  valuable  mainstream 
feedstocks  such  as  ore  concentrate.  This 
is  in  contrast  toJhe  more  valuable 
materials  used  in  main  production 
processes,  where  secure  bunkers,  lined 
tanks,  and  enclosed  buildings  are 
utilized  for  material  holding.  For 
example,  copper  smelter  bricks  that 
contain  low  concentrations  of  copper 
are  only  periodically  removed  from  a 
smelter.  These  smelter  bricks  may  then 
sit  on  the  ground  miles  from  the  smelter 
for  months  or  years  before  being 
reprocessed.  (Jther  bricks,  such  as  those 
generated  daily  from  a  copper  convertor 
furnace  that  contain  relatively  high 
concentrations  of  copper,  are  stored 
near  the  smelter  in  bunkers  or  enclosed 
buildmgs  and  re-processed  daily. 

Many  types  of  mineral  recovery  do 
not  occur  solely  within  the  same 
facility.  The  Agency  has  also  found  that 
one  mineral  sector  may  generate  a 
residue  that  can  no  longer  be  recycled 
on  site  so  it  is  often  shipped  across 
different  mineral  sectors  to  recover 
various  metals.  For  example,  copper 
smelters  generate  acid  plant  blowdown 
high  in  lead  concentration  that  can  be 
further  processed  to  eventually  be 
recovered  in  a  lead  smelter.  A  lead 
smelter  generates  a  copper-bearing 
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speiss  that  can  be  directly  fed  into  a 
copper  smelter. 

Land-based  process  units  in  the 
mineral  processing  industry  have  the 
potential  to  cause  the  types  of 
environmental  problems  associated  with 
classic  land  disposal  units.  Indeed,  this 
is  not  merely  a  potential  but  an  actual 
problem.  Part  of  the  record  for  this 
proposed  rule  is  a  compendium  of 
environmental  damage  cases  caused  by 
land-based  process  units  within  the 
mineral  processing  and  mining 
industries  (see  Human  Health  and 
Environmental  Damages  from  Mining 
and  Mineral  Processing  Wastes,  EPA 
Office  of  Sohd  Waste  1995). 

The  Agency  nevertheless  recognizes 
that  such  land-based  units  have 
historically  been  a  significant  part  of  the 
production  processes  typical  of  the 
mining  and  mineral  processing 
industries.  This  is  mainly  a  function  of 
the  large  volumes  of  materials  managed 
by  this  industry  (or.  in  some  cases,  due 
to  the  heat  of  the  material  precluding 
any  other  type  of  immediate  handling). 
Notwithstanding  that  mineral 
processing  hazardous  wastes  are 
generated  in  quantities  below  the  "high 
volume"  threshold  for  distinguishing 
Bevill  eligibility,  many  of  these  wastes 
are  generated  in  volumes  exceeding 
practical  management  in  anything  but 
land-based  units.  For  example,  copper 
smelter  acid  plant  blowdown,  which  is 
frequently  recovered  for  metal  and  acid 
value,  can  be  generated  in  volumes  on 
the  order  of  tens  of  thousands  of  metric 
tons  per  year  per  facility.  Similar 
examples  are  bertrandite  thickener 
slurry  from  primary  beryllium 
production  and  flue  dust  from 
molybdenum  smelting.  For  this  reason, 
the  Agency  regards  the  mineral 
processing  industry  atypical,  and 
relatively  unique  in  its  use  of  land- 
based  process  units.  Today's  proposal 
thus  should  not  be  regarded  as 
precedential  for  recognizing  as  process 
units  land-based  units  in  other 
industries,  nor  is  the  Agency  aware  of 
any  claim  that  such  units  are  used  in 
other  industries '. 

However,  the  Agency  has  also  seen  a 
trend  for  some  mineral  processing 
facilities  to  move  away  from  land-based 
units  and  store  more  secondary 
materials  in  tanks  or  other  units  with 
more  integrity.  The  Agency  believes  that 
this  is  a  function  of  technological 
advances,  process  changes,  and 
sometimes  in  response  to  increasing 
environmental  liability. 


'  One  significant  exception  is  impoundments 
used  by  the  pulp  and  paper  industry  lo  store  black 
liquor.  See  SO  FR  at  641-642.         i 


2.  Regulatory  Background 

This  is  not  the  first  time  that  EPA  has 
dealt  with  the  question  of  which 
secondary  materials  generated  by  and 
recycled  within  the  mineral  processing 
sector  are  solid  wastes.  The  existing 
regulatory  definition  of  solid  waste 
classifies  metal  recovery  operations  as  a 
type  of  reclamation  activity,  and  then 
states  that  certain  secondary  materials 
being  reclaimed  are,  or  are  not,  solid 
wastes  depending  on  what  the  type  of 
material  is.  Thus,  any  spent  material 
being  reclaimed  is  a  solid  waste,  while 
only  sludges  and  byproducts  that  are 
otherwise  listed  as  hazardous  wastes  are 
solid  wastes.  Put  another  way, 
characteristic  sludges  and  byproducts 
being  reclaimed  are  not  solid  wastes, 
but  any  type  of  spent  material  is.  See 
generally  261.2(c)(3)  and  50  FR  at  633- 
634,  639-641  (January  4,  1985).  Other 
parts  of  the  rule,  however,  do  not 
subdivide  among  material  types  when 
classifying  materials  returned  to  an 
industrial  process  as  feedstock.  Under 
261.2(e)(l)(i),  for  example,  secondary 
materials  that  are  used  as  ingredients  in 
an  industrial  process  to  make  a  product 
are  not  solid  wastes  at  all  (unless  the 
materials  are  reclaimed). 

In  addition  to  these  rules,  there  are  a 
series  of  judicial  opinions  which  must 
be  taken  into  account.  In  American 
Mining  Congress  v.  EPA,  824  F.  2d  1177 
(D.C.  Cir.  1987)  ["AMCr]  ,  the  court 
found  that  in  some  respects  the  rules 
exceeded  the  statutory  grant  of  authority 
because,  at  least  with  respect  to  the 
mineral  processing  (and  petroleum) 
industries,  the  rules  asserted  authority 
over  secondary  materials  that  were  not 
"discarded".  824  F.  2d  at  1193 
("discarded"  being  the  key  term  in  the 
statutory  definition  of  solid  waste, 
RCRA  section  1004  (27)).  Subsequent 
judicial  opinions  have  sharply  limited 
the  scope  of  AMC  I,  so  that  the  only 
absolute  bar  on  the  Agency's  authority 
to  define  recycled  secondary  materials 
as  solid  wastes  is  to  "materials  that  are 
'destined  for  immediate  reuse  in  another 
phase  of  the  industry's  ongoing 
production  process'  and  that  'have  not 
yet  become  part  of  the  waste  disposal 
problem' ".  American  Mining  Congress 
v.  EPA,  907  F.  2d  1179.  1186  (D.C.  Cir. 
1990)  V'AMCir')  quoting  AMC  I,  824  F. 
2d  at  1186.^ 


•The  other  cases  which  have  similarly  stressed 
this  narrow  reading  of  AMC  late  American 
Petroleum  Inst.  v.  EPA.  906  F.  2d  726.  741  (D.C.  Cir. 
1990):  Shell  Oil  v.  EPA.  950  F.  2d  741.  755-56  (D.C. 
Cir.  1991):  Chemical  Waste  Management  v.  EPA. 
976  F.  2d  2.  14  (DC.  Cir.  1992):  United  Stales  v. 
llco.Inc.996F.  2d  1126.  1131  (5th  Cir.  1993):  and 
Owen  Electric  Steel  Co.  v.  Browner.  37  F.  3d  146. 
149-50  (4th  Cir.  1994). 


EPA  is  proposing  in  this  rule  to  both 
deal  with  remaining  issues  posed  by  the 
mandate  in  AMC  I,^  and  at  the  same 
time  continue  the  process  of  improving 
the  current  federal  regulatory  definition 
of  solid  waste.* 

D.  Jurisdiction 

The  issue  of  jurisdiction  over  recycled 
secondary  materials  raises  difficult 
issues,  particularly  so  with  respect  to 
secondary  materials  managed  in  land- 
based  units.  Representatives  of  the 
mineral  processing  industry  maintain 
that  metal-bearing  materials  generated 
within  and  returned  to  a  mineral 
processing  operation  are  necessarily  not 
wastes  because  they  are  not  being 
literally  discarded.  They  view  these 
activities,  for  the  most  part,  as  the  type 
of  sequential  processing  of  an  initial  raw 
material  stated  to  be  outside  the 
Agency's  jurisdiction  by  the  court  in 
AMC  I. 

Representatives  of  environmental 
groups  argue  that  secondary  materials 
placed  in  land-based  units  are 
necessarily  wastes  because  the  land 
placement  itself  is  a  type  of  disposal, 
and  that  the  units  are  therefore  disposal 
units.  They  cite  AMC II  in  support. 

EPA  does  not  read  the  statute  or  the 
cases  as  necessitating  either  of  these 
positions.  First,  the  cases  establish  that 
"discarded",  the  critical  statutory  term, 
is  ambiguous  and  hence  susceptible  to 
interpretation.  Second,  in  interpreting 
the  term,  the  Agency  may  take  into 
account  whether  the  materials  "have 
become  part  of  the  waste  disposal 
problem."  In  light  of  these  principles, 
neither  absolute  position  is  compelled. 

With  respect  to  the  industry  position, 
there  are  significant  elements  of  discard 
that  can  be  associated  with  recycling  of 
mineral  processing  secondary  materials 
in  land-based  units.  As  described  above, 
the  practices  can  involve  cross-sector 
transfer  of  materials,  lack  of  immediate 
reuse,  and  utilization  of  land-based 
units  for  low  value  materials.  These 


"The  D.  C.  Circuit  has  in  fact  indicated  by  Order 
that  the  mandate  o(  AMC  I  "does  not  .  .  .  require 
lEPAl  to  revise  its  regulations."  Order  of  November 
4.  1992  in  no.  85-1206  (although  the  same  order 
indicates  that  the  Agency  is  obliged  to  issue  some 
type  of  rule  addressing  concerns  raised  by  the 
petitioners  in  AMC  1). 

'The  Agency  notes  that  there  is  an  on-going 
effort,  in  conjunction  with  State  regulatory  agencies 
to  reevaluate  the  current  definition  of  solid  waste 
and  develop  a  new  regulatory  framework  that  will 
more  clearly  define  RCRA  jurisdiction  and 
encourage  the  environmentally  sound  recycling  of 
hazardous  wastes.  Today's  proposal  addresses  the 
■jurisdictional  issues  specific  to  secondary  materials 
generated  and  processed  within  the  primary 
mineral  processing  industry  and  is  similar  to  the 
November  20.  1995  proposal  in  which  the  Agency 
addressed  various  secondary  materials  generated 
within  the  petroleum  refining  industry.  60  FR 
57747. 
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units  can  also  be  pertorming  some 
quasi-waste  management  types  of 
hinctions,  such  as  storage  or  restoring 
materials  to  a  usable  condition,  that  are 
ancillary  to  the  production  process. 
Most  important,  these  land-based  units 
can  be  part  of  the  waste  disposal 
problem.  Land-based  units,  and 
impoundments  in  particular,  have 
certain  inherent  indicia  of  discarding 
due  to  their  inability  to  prevent  releases 
of  contained  materials.  RCRA  section 
1002  (b)  (7);  AMCII,  907  F.  2d  at  1187; 
53  PR  at  521.  525  (Jan.  8.  1988).  The 
environmental  damage  cases  resulting 
from  use  of  land-based  units  in  the 
mineral  processing  sector  bear  out  that 
use  of  these  units  for  recycling  can  be 
part  of  the  waste  disposal  problem. 

It  also  should  be  noted  that  these 
units  may  have  an  element  of  associated 
discard  irrespective  of  whether  recycled 
materials  placed  in  the  units  are 
considered  to  be  solid  and  hazardous 
wastes.  As  described  earlier,  these  units 
are  often  the  ultimate  repositories — i.e. 
disposal  point — of  the  material  in  the 
unit  which  is  not  used  in  the  process. 
This  material  builds  up  over  time  and 
may  never  be  used. 

With  respect  to  the  environmentalist 
position,  EPA  believes  that  there  are 
jurisdictional  constraints  over  materials 
that  are  destined  for  immediate  reuse  in 
another  phase  of  the  industry's  ongoing 
production  process.  The  mineral 
processing  industr\'.  of  course,  functions 
in  order  to  extract  mineral  values  from 
an  initial  raw  material.  This  creates  the 
need  for  particular  sensitivity  in  a 
regulatory  classification  scheme  to  , 
avoid  interdicting  the  on-going 
processing  of  that  initial  material.  It  also 
proves  too  much  to  say  that  land 
placement  per  se  makes  such  a  material 
a  solid  waste.  Placement  of  raw 
materials  into  land-based  units,  for 
example,  does  not  invariably  transform 
those  materials  into  RCRA  solid  wastes 
nor  the  units  into  regulated  units. 

The  Agency's  view  is  that  it  is 
addressing  a  borderline  classification 
situation  here.  As  noted,  there  are 
aspects  of  quasi  in-process  material 
utilization  here,  particularly  if  involving 
on-site  or  intra-company  higher-value 
material  utilization  and  utilization  of 
units  proximate  to  the  main  processing 
activity.''  On  the  other  hand,  factors 
pointing  toward  discarding  include  the 
potential  quasi-disposal  nature  of  some 
of  the  units  receiving  the  waste,  namely 
those  which  are  land-based  and  in  some 
cases  functioning  in  a  maimer  ancillary 
to  the  process. 


'  See  also  EPA's  ftirlher  solicitation  of  comment 
on  this  issue  in  section  I.  H.  below. 


I  ne  Agency  s  proposed  approach  to 
classification  is  to  set  out  conditions  to 
address  the  most  problematic 
classification  issue:  that  of  the  land- 
based  units.  The  conditions  would  be 
designed  to  assure  that  these  units  are 
designed  and  operated  with  sufficient 
integrity  to  prevent  substantial  discard, 
and  so  to  function  as  process  units 
which  are  not  part  of  the  waste  disposal 
problem.  Given  the  basic  function  of  the 
industry  to  extract  contained  mineral 
values  (including  in  sequential  steps), 
the  Agency  is  then  proposing  that  so 
long  as  these  conditions  are  satisfied, 
any  within-industry  transfer  of 
secondary  materials  for  legitimate 
mineral  recovery  would  not  involve 
solid  wastes. 

E.  General  Principles  for  Redefining 
Solid  Waste  Within  the  Mineral 
Processing  Sector 

The  Agency's  goal  through  this 
proposal  is  to  simplify  the  regulatory 
definition  of  solid  waste  as  it  applies  to 
the  mineral  processing  industry  in  a 
manner  that  encourages  within-industry 
secondary  material  recovery,  does  not 
interfere  with  metal  recovery  operations 
within  this  industry  sector,  but  at  the 
same  time  prevents  land-based  process 
units  from  serving  as  the  means  of 
discarding  those  materials.  The 
simplification  in  the  rules  would  come 
from  eliminating  the  distinctions  among 
spent  materials/byproducts/sludges  and 
between  reclamation  in  mineral 
processing  operations  and  diret;t  use  as 
a  feedstock  in  other  industries.  The 
basic  principle  justifying  these  changes 
would  be  that,  at  least  for  this  industry, 
distinctions  among  secondary  material 
types  are  not  especially  meaningful.  The 
critical  factor  that  may  involve 
discarding  does  not  relate  to  the  type  of 
metal-bearing  materials  being  recovered 
but  to  the  type  of  unit  involved  in  the 
recycling  activity.  In  other  words, 
whether  the  material  generated  by  and 
recovered  in  a  mineral  processing 
operation  is  a  spent  material,  sludge,  or 
byproduct  is  of  little  consequence  for 
determining  if  the  material  is  being 
discarded.  What  matters  is  how  that 
secondary  material  is  managed,  so  that 
the  chief  focus  of  the  definition  can  be 
on  the  types  of  units  receiving  the 
material. 

Focusing  on  the  types  of  management 
units  involved  in  the  recycling  activity 
coincides  with  a  critical  feature  of  the 
lest  enunciated  repeatedly  by  the  courts: 
whether  the  materials  have  become  part 
of  the  waste  disposal  problem.  It  also 
can  lead  to  rules  more  directed  at 
environmental  problems  than  the 
current  rules,  and.  for  that  reason,  to 


rules  that  are  narrower  in  scope  and 
easier  to  understand  and  to  apply. 

Thus,  the  basic  principle  proposed  in 
this  rule  is  that  a  secondary  material 
generated  by  and  recovered  within  the 
mineral  processing  industry  sector  is 
not  a  solid  waste,  provided  it  is 
managed  in  process  units,  not  units 
from  which  the  materials  are  discarded. 
Tanks,  containment  buildings,  and 
containers  would  be  considered 
automatically  to  be  process  units.  With 
respect  to  land-based  units,  in 
distinguishing  between  process  units 
and  waste  management  units,  the 
Agency  believes  it  is  appropriate  to  use 
certain  criteria  that  indicate  whether  the 
unit  is  designed  and  operated  to  prevent 
substantial  release  of  contained 
materials,  consistent  with  the  ostensible 
use  of  the  units  to  hold  valuable 
feedstock.  Such  criteria  would  include 
conditions  relating  to  whether  the  unit 
is  operated  or  designed  in  a  manner  that 
assures  that  excessive  discarding  is  not 
occurring. 

F.  Proposed  Regulatory  Scheme 

EPA  is  proposing  that  metal-bearing 
secondary  materials  that  are  generated 
by  and  recovered  within  the  mineral 
processing  industry  sector  are  not  solid 
wastes  unless  persons  managing  the 
wastes  fail  to  comply  with  enumerated 
conditions  relating  to  assuring  that  units 
managing  the  secondary  materials 
function  as  process  units,  not  as  means 
of  discarding  the  materials.  These 
conditions  are  discussed  in  the 
following  preamble  subsections. 

1.  Generally  Applicable  Conditions 

EPA  is  proposing  the  following  set  of 
conditions  that  would  apply  whether  or 
not  the  mineral-bearing  residue  is 
managed  in  a  land-based  unit. 

a.  Conditions  Related  to  Legitimate 
Recycling.  The  first  conditions  EPA  is 
proposing  attempt  to  assure  that 
legitimate  recycling  is  indeed  occurring. 
As  a  threshold  matter,  EPA  has 
considered  the  need  for  a  sham 
recycling  test  under  the  circumstances 
presented  by  this  proposed  rule:  within- 
industry  transfers  of  materials  to  units 
that  (in  the  case  of  land-based  units)  are 
adhering  to  conditions  designed  to 
ensure  that  the  units  are  not  part  of  the 
waste  disposal  problem.  It  might  be 
argued  that  under  these  circumstances, 
assessing  recycling  legitimacy  does  not 
appreciably  alter  the  risks  posed  (since 
the  same  units  would  be  used  for 
material  management)  and  imposes 
some  costs  on  legitimate  recovery 
operations  in  the  form  of  (at  least) 
administrative  inconvenience,  and 
possible  analytic  costs.  The  Agency, 
however,  continues  to  believe  that  an 
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evaluation  of  legitimacy  (in  some  form) 
is  needed  here  as  a  matter  of  both  law 
and  policy. 

Sham  recycling  is,  of  couu"se,  nothing 
more  than  waste  disposal  or  waste 
treatment.  (See  U.S.  v.  Self,  2  F.  3d 
1071,  1079  (10th  Cir.  1993)  ("(f]ollowing 
the  1985  amendment,  the  EPA's 
distinction  between  legitimate  and  sham 
burning  became  significant,  not  only  by 
continuing  to  determine  the 
applicability  of  the  recycling  exemption, 
but  also  by  determining  whether  a 
material  is  being  burned  or 
incinerated — i.e.  burned  for 
destruction — and,  therefore, 
abandoned.  .  .  .").)  Hazardous  waste 
disposal  is  subject  to  certain  legally- 
mandated  requirements,  among  them  a 
permit  requirement,  pretreatment  of 
wastes  before  disposal,  financial 
responsibility  to  assure  proper  unit 
closure,  and  minimum  technology 
requirements,  among  others.  RCRA 
sections  3005  (a).  3004  (d)-{g),  3004  (a). 
3004  (o).  There  is  no  authority  of  which 
the  Agency  is  aware  that  would  allow  it 
to  waive  these  requirements  here. 

The  Agency  also  notes  that  the  line  it 
is  attempting  to  create  in  this  proposal 
between  land-based  process  units  and 
disposal  units  is  conceptually 
ambiguous.  For  this  reason,  the  Agency 
believes  that  the  assurance  that  the  unit 
must  only  be  used  for  materials  that 
serve  a  legitimate  function  in  the 
process  is  an  important  component  of  a 
set  of  conditions  that  meaningfully 
distinguishes  process  units  from  waste 
disposal  units. 

Under  the  current  scheme,  persons 
claiming  to  be  recycling  have  the 
burden  of  showing,  on  a  case-by-case 
basis,  that'  they  are  recycling 
legitimately.  261.2  (f).  EPA  has  set  out 
factors  which  are  likely  to  be  relevant  in 
assessing  such  claims.  See,  e.g.,  50  FR 
at  638  (Jan.  4,  1985);  53  FR  at  522  (Jan. 
8.  1988);  56  FR  at  7145.  7185  (Feb.  21. 
1991).  EPA  has  not  quantified  any  of 
these  factors,  and  the  relative  weight  to 
attach  to  them  (if  relevant)  can  vary 
depending  upon  circumstances.  This 
can  lead  to  uncertainty  as  to  the  status 
of  particular  operations  (potentially 
discouraging  new  recycling  operations), 
and  also  to  resource-intensive  case-by- 
case  evaluations.  For  these  reasons,  EPA 
is  considering  adopting  certain 
quantitative  legitimacy  tests  as  rules  for 
this  industry  sector.  However,  as  a 
threshold  matter.  EPA  is  soliciting 
comment  on  whether  such  quantified 
tests  are  necessary  here.  Depending  on 
its  stringency  relative  to  the  factors 
discussed  above,  a  quantified  test  would 
diminish  the  flexibility  now  available, 
and  may  also  impose  certain  additional 
costs  such  as  increased  analysis.  It 


might  also  be  argued  that  since  the 
proposal  covers  only  materials  being 
recycled  within  the  mineral  processing 
industry  sector,  there  is  less  need  for  a 
quantified  standard.  On  the  other  hand, 
because  this  rule  deals  with  better- 
defined  and  narrower  circumstances 
than  the  entire  panoply  of  recycling 
transactions  covered  by  the  solid  waste 
definition,  it  is  easier  to  develop  a 
meaningful  quantified  test  here.  EPA 
believes  that  a  quantified  test  may 
reduce  regulatory  uncertainty.  EPA 
requests  that  commenters  address  this 
question,  as  well  as  the  specific  types  of 
quantified  tests  discussed  below. 

EPA  is  proposing  the  following 
conditions  to  prevent  sham  recycUng 
— i.e.  disposal  masquerading  as 
recycling — of  mineral  processing 
secondary  materials.  The  Agency  sets 
forth  in  the  preamble  alternatives  to 
these  conditions  and  solicits  comment 
on  the  appropriateness  of  these 
conditions  and  the  alternative  policy 
options. 

i.  Concentrations  of  Recoverable 
Mineral  and  Acid.  First,  the  secondary 
materials  must  have  recoverable 
amounts  of  minerals.  Sham  recycling 
may  be  occurring  if  minerals  are  not 
being  recovered.  50  FR  at  638;  53  FR  at 
522  (Jan.  8,  1988);  266.  100  (c)  and  56 
FRat  7143  (Feb.  21,  1991).  In 
considering  legitimacy  for  recoverable 
amounts  of  minerals,  the  Agency  is 
concerned  about  secondary  materials 
that  contain  such  low  concentrations  of 
minerals  that  there  is  no  reasonable 
expectation  to  believe  that  the  minerals 
would  end  Up  in  the  product.  The 
Agency  requests  comments  on  whether, 
as  a  threshold  issue,  the  concentrations 
of  minerals,  etc.  in  the  secondary 
material  should  be  a  significant  factor  in 
establishing  the  legitimacy  of  the 
recycling  activity.  While  the  Agency 
currently  uses  qualitative  factors  in 
assessing  legitimacy,  it  may  be  possible 
to  develop  a  quantitative  test  which 
provides  for  greater  certainty  and  may 
be  a  low  cost  method  to  establish 
legitimacy.  The  Agency  seeks  comments 
as  to  whether  any  of  the  following 
quantitative  legitimacy  tests  meet  this 
goal. 

Ore  Cutoff  Grade.  An  alternative  to 
determine  the  presence  of  recoverable 
amounts  of  minerals  is  whether  the 
secondary  material  has  a  mineral 
content  equal  to  or  greater  than  the 
concentration  of  mineral  found  within 
the  facility's  ore  cutoff  grade.  This  cutoff 
grade  is  typically  based  on  an  economic 
decision  of  whether  or  not  to  mine  a 
particular  grade  of  ore.  By  definition, 
mineral  concentrations  above  this  cutoff 
grade  are  recovered  in  the  product.  The 


Agency  solicits  comments  on  the  ore- 
cutoff  grade  test  for  legitimacy. 

Normal  Operating  Mange.  Another 
alternative  would  be  based  on  whether 
the  mineral  conten*  in  the  secondary 
material  is  equal  to  or  greater  than  the 
concentration  of  minerals  found  within 
the  facility's  normal  operating  range. 
EPA  believes  it  is  a  common  industry 
practice  for  a  facility  to  establish  a 
metallurgical  profile  of  feedstock 
concentrations  of  desired  metals  and 
other  properties  for  particular  mineral 
processing  units.  This  is  often  referred 
to  as  the  normal  operating  range  of  the 
mineral  processing  unit,  which  takes 
into  account  fluctuations  over  time  of 
metal  content  in  feedstocks.  The  Agency 
seeks  comment  on  these  alternatives. 

Efficiency  Standard.  EPA  has  found 
that  both  mineral  processing  units  and 
beneficiation  units  are  designed  to 
recover  a  high  percentage  of  available 
minerals.  Recovery  efficiencies  of  over 
90  percent  of  the  mineral  value  of 
interest  are  commonly  achieved.  While 
these  processes  usually  achieve  a  high 
efficiency  in  the  percentage  of  minerals 
recovered,  a  certain  percentage  of  the 
minerals  in  the  feedstock  is  unavoidably 
lost.  The  standard  would  be  that  the 
efficiency  of  recovering  the  mineral  in 
the  secondary  material  must  be  equal  to 
or  greater  than  the  efficiency  of 
recovering  the  mineral  value  of  interest 
in  the  virgin  feedstock,  regardless  of  the 
amount  of  mineral  in  the  secondary 
material.  The  advantage  of  this 
approach  is  that  the  facility  can  re- 
process secondary  materials  with 
relatively  low  mineral  concentrations  if 
they  can  show  that  the  minerals  are 
being  recovered  to  the  same  extent  that 
minerals  are  recovered  in  virgin 
feedstocks.  The  Agency  seeks  comment 
on  this  alternative. 

Economic  Test.  Under  this  approach, 
it  would  be  economical,  and  therefore 
legitimate,  if  the  added  value  gained 
from  recovering  the  secondary  material 
is  greater  than  the  incremental  cost  of 
processing  the  secondary  material  on  a 
per  unit  basis.  Sham  recycling  would  be 
indicated  if  an  operator  were  unable  to 
show  that  the  recycling  activity  were 
economical,  taking  into  account  both 
the  value  of  the  minerals  recovered  and 
any  cost  savings  of  recycling  (including 
some  reduced  treatment  and  disposal 
costs).  Of  course,  if  all  that  is  occurring 
is  avoidance  of  disposal  or  treatment 
costs,  the  activity  would  not  be 
recycling.  50  FR  at  638.  This  alternative 
would  offer  substantially  greater 
recycling  opportunities  to  operators. 
EPA  notes,  however,  the  Agency's 
experience  with  quantified  economic 
tests  for  legitimate  recycling  are  limited, 
due  in  part  to  lack  of  Agency  expertise 
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in  evaluating  operaung  costs  ana 
financial  transactions  and  companies' 
understandable  reluctance  to  divulge 
financial  information.  See  48  FR  at 
14481  (April  4,  1983).  EPA  solicits 
further  comment  on  use  of  this 
economic  test. 

In  the  event  the  Agency  were  to  adopt 
a  quantified  test.  EPA  solicits  comment 
as  to  whether  a  variance  mechanism 
should  be  allowed  for  a  facility  which 
makes  a  valid  showing  of  legitimate 
recycling  based  on  its  individual 
circumstances.  This  would  be  similar  to 
existing  §260.31  which  provides  for 
such  variances  from  other  provisions  of 
the  solid  waste  regulatory  dehnition. 
Factors  that  could  be  considered  in 
evaluating  such  a  variance  would  be  the 
extent  to  which  the  material  is  handled 
to  minimize  loss,  the  effectiveness  of  the 
material  in  comparison  to  the  virgin 
material  it  is  replacing,  whether  the 
material  contains  hazardous 
constituents  that  do  not  contribute  to 
the  recovery  process  and  the 
concentrations  of  such  hazardous 
constituents,  and  in  general,  how  the 
material  contributes  to  the  recovery 
process.  See  50  FR  at  638;  53  FR  at  522. 

A  special  case  arises  when  certain 
-materials,  which  are  essentially  devoid 
of  recoverable  minerals,  are  recycled. 
The  issue  is  whether  water  itself  with 
no  recoverable  minerals  should  qualify 
under  a  legitimacy  test.  By  setting  this 
standard,  EPA  is  concerned  that 
unnecessary  hazardous  constituents 
would  be  introduced  in  the  process  and 
ultimately  be  released  into  the 
environment.  However,  the  Agency  has 
historically  encouraged  facilities  to 
recycle  wastewaters,  and  has  developed 
categorical  effluent  guidelines,  which  in 
many  cases  necessitate  wastewater 
recycling.  Further,  reconstituting  and 
recycling  of  low  level  acid  streams  has 
also  been  recognized  as  a  beneficial 
operation.  The  Agency  believes  that 
acidic  solutions  can  similarly  be 
legitimately  recovered  for  the  value  of 
the  acid  (e.g..  acidic  solutions  from 
copf)er  smehing  and  phosphoric  acid 
production).*  Although  these  wastes 
may  not  be  "equivalent"  replacements 
for  raw  materials,  there  may  be  cases 
where  such  recycling  provides 
considerable  economic  and/or 
environmental  benefits.  EPA  solicits 
comments  on  approaches  which  could 
include  such  recycling  practices  as 
legitimate. 

ii.  Constraints  on  Nonrecoverable 
Hazardous  Constituents.  As  a  generally- 


*  EP,^  in  thi$  context  will  use  the  term  mineral 
to  mean  all  metals,  inorganic  non-metals  (e.g.. 
lanthanides.  boron,  lithium,  phosphorus),  and 
acidic  solutions  produced  from  primary  mineral 
processing. 


applicable  indication,  EPA  has 
suggested  that  sham  recycling  may  be 
occurring  if  hazardous  constituents 
different  from  those  normally  present  in 
the  customarily-used  raw  materials  are 
present  in  secondary  materials  and  do 
not  contribute  to  the  recycling  process. 
53  FR  at  522  (Jan.  8.  1988);  56  FR  at 
7185  (Feb.  21,  1991).  Similarly.  EPA  has 
also  suggested  that  an  inference  of  sham 
recycling  is  possible  if  non-contributing 
toxic  constituents  are  present 
significantly  in  excess  of  those  normally 
present  in  virgin  materials.  50  FR  at  638; 
53  FR  at  522.  The  reason  for  the 
inference  is  the  possibility  that  the 
process  may  be  a  means  of  treating  and 
discarding  the  excess  toxic. 

EPA  solicits  comment  on  whether 
such  indications  are  appropriate  in 
mineral  processing  and  whether  there  is 
a  need  to  quantify  any  such  test  as  part 
of  this  rule.  For  example,  if  the  Agency 
were  to  adopt  an  economic  legitimacy 
test  as  described  in  subsection  i,  should 
this  be  an  exclusive  test  such  that  there 
is  no  need  to  further  inquire  about  the 
presence  of  nonrecoverable  hazardous 
constituents. 

Because  the  rule  would  be  limited  to 
secondary  materials  generated  within 
the  mineral  processing  sector,  the 
possibility  of  substantial  concentrations 
of  "non-indigenous  toxics" — non- 
contributing  hazardous  constituents  not 
found  in  the  usual  virgin  feedstocks — 
appears  remote.  The  possibility  of  build- 
up of  indigenous  toxics  is  a  real  one.  but 
in  many  cases  would  not  be  an 
indication  of  sham  recycling.  The  very 
act  of  mineral  processing  increases  the 
concentration  of  both  the  desired 
mineral  and  undesired  contaminants  in 
a  residue.  At  the  least,  so  long  as  the 
ratio  of  desired  to  undesired  metal 
remains  roughly  the  same  as  it  is  in  the 
virgin  feedstock  to  a  process  unit,  a 
finding  of  sham  recycling  would  be 
unwarranted.  For  example,  if  a  unit 
normally  takes  in  a  feedstock  of  5% 
copper  (desirable)  and  2%  arsenic 
(undesirable),  then  a  mineral  processing 
secondary  material  having  10%  copper 
and  on  the  order  of  4%  arsenic  would 
still  be  within  the  normal  operating 
range  of  the  unit. 

EPA  notes  that,  like  other  industries, 
the  mineral  processing  and 
beneficiation  sectors  can  use  secondary 
materials  as  substitutes  for  finished 
commercial  products  used  in  the 
process.  For  example,  a  secondary  acid 
could  be  used  in  lieu  of  virgin  acid 
under  261.2(e)(l)(ii).  This  is  in  addition 
to  the  case  where  acid  is  part  of  the 
mineral  value  and  qualifies  for  the 
legitimacy  test  as  described  in 
subsection  i. 


EPA  IS  concerned,  however,  of  the 
possibility  of  abuse.  There  are 
documented  instances,  for  example, 
where  "feedstocks"  consisting  of  less 
than  1%  desired  mineral  and  over  50% 
unwanted  contaminant — a  ratio  well 
outside  that  in  the  normal  operating 
range — have  been  allegedly  'recycled'.'' 
This  is  apparently  disposal.  The  Agency 
thus  is  seeking  comment  as  to  whether 
a  ratio  test — whereby  the  mineral 
processing  secondary  materials  would 
have  to  have  a  mineral/contaminant 
ratio  that  is  within  one  order  of 
magnitude  of  the  mineral/contaminant 
ratio  found  in  the  feedstock — would  be 
adopted  to  rule  out  this  type  of  abuse. 
A  baseline  ratio  would  need  to  be 
established,  which  is  often  performed  as 
part  of  the  startup  operations  of  a  unit. 
Weekly  or  monthly  testing  of  desirable 
to  undesirable  contaminants  may  be 
reasonable  for  industries  that  perform 
assays  of  these  types  of  materials  on  a 
daily  and  sometimes  hourly  basis."  (See 
Office  of  Solid  Waste,  U.S.  EPA.  Gold, 
Copper,  Lead/Zinc,  and  Iron  Technical 
Resource  Documents  (July  1994)).  The 
Agency  realizes  that  some  variability  in 
testing  frequency  may  be  warranted 
depending  on  the  type  of  unit  and 
operation.  The  Agency  is  soliciting 
comment  on  the  frequency  of  testing 
mineral  processing  secondary  materials 
to  ascertain  whether  the  constituents 
fall  within  the  normal  operating  range. 

The  Agency  is  not  proposing  any 
specific  means  of  demonstrating  that 
mineral  processing  secondary  materials 
are  within  this  normal  operating  range. 
Rather,  consistent  with  existing  261.2(f). 
a  facility  would  have  to  demonstrate,  if 
challenged,  that  the  desired  minerals  in 
the  secondary  material  are  being 
legitimately  recycled. 

iii.  No  speculative  accumulation. 
Consistent  with  existing  rules  for  all 
other  types  of  secondary  material 


'  See  EPA  Site  Visit  Reports  to  Mines  and  Mineral 
Processing  Facilities,  Office  of  Solid  Waste  (1995); 
Human  Health  and  Environmental  Damages  from 
Mining  and  Mineral  Processing  Wastes.  EPA  Office 
of  Solid  Waste  (1995);  Mineral  Processing  Facilities 
Storing  Mixtures  of  Exempt  and  Non-Exempt 
Wastes  In  On-Site  Waste  Management  Units.  EPA 
Office  of  Solid  Waste  (1995);  Idenlirication  and 
Description  of  Mineral  Processing  Sectors  and 
Waste  Streams,  EPA  Office  of  Solid  Waste  (19«5]. 

"The  necessity  for  such  a  test  should  also  be 
considered  if  the  Agency  adopts  the  ty[)e  of 
comparison  test  discussed  below  in  section  II.B. 
Under  this  test,  wastes  significantly  affected  by  the 
addition  of  non-beneflciation  materials  to  a 
beneficiation  process  could  lose  their  Bevill  status 
because  they  would  no  longer  be  the  type  of  waste 
for  which  the  Agency  had  determined  that  Bevill 
status  was  appropriate.  Were  EPA  to  adopt  this  test, 
it  would  seem  that  the  test  would  constrain  the  use 
in  Bevill  process  units  of  secondary  materials  with 
concentrations  of  hazardous  constituents 
significantly  different  from  those  found  in  the 
customary  raw  materials. 


JMI 
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recycling,  EPA  is  proposing  that  there 
be  no  speculative  accumulation  of 
mineral  processing  secondary  materials 
"Speculative  accumulation"  is  a  defined 
term  (see  261.1(c)(8))  meaning 
essentially  that  75%  of  a  given  material 
present  on  the  first  day  of  the  calendar 
year  be  recovered  '  by  the  end  of  the 
year,  or  what  remains  is  a  solid  waste. 
The  rules  also  provide  means  of 
extending  the  one-year  period  in 
appropriate  circumstances,  such  as  a 
change  in  market  conditions.  260.3 1(a). 
The  burden  of  showing  that  sufficient 
amounts  of  material  have  been 
recovered  is  on  the  person  claiming  the 
exclusion  261.2(f). 

b.  One-time  Notification.  EPA  is 
further  proposing  that  mineral 
processing  secondary  materials 
generating  and  recovery  facilities 
provide  EPA  (or  an  authorized  state) 
with  a  one-time  notification  which 
describes  the  mineral  processing 
materials  to  be  recycled  and  the 
recycling  process.  The  one-time 
notification  would  be  submitted  by  the 
operator  of  the  land-based  imit  and 
would  generally  describe  how  mineral 
processing  secondary  materials  are 
being  recycled,  the  location  of  the 
activities,  and  the  annual  quantity  being 
placed  in  land-based  units.  EPA  expects 
this  notification  to  be  general  in  nature 
and  to  provide  short  paragraph-length 
descriptions. 

An  amended  notification  would  not 
be  required  unless  the  facility  has 
significant  process  changes  affecting  the 
generation.  Itx^ation,  or  recovery  of 
mineral  processing  secondary  materials. 

c.  Conditions  Relating  to  Groundwater 
Protection.  EPA  is  proposing  that  a  land- 
based  unit  receiving  mineral  processing 
secondary  materials  not  contribute  to 
significant  groundwater  contamination 
through  discard.  The  general  approach 
EPA  is  proposing  is  to  set  out  in  the  rule 
an  environmental  performance  standard 
that  would  indicate  that  units  cannot  be 
used  as  a  means  of  discard  and  hence 

be  part  of  the  waste  disposal  problem. 
This  condition  could  be  met  in  one  of 
three  ways.  First,  a  facility  could 
demonstrate  that  it  is  not  polluting 
groundwater  at  levels  exceeding  the 
Maximum  Contaminant  Level  for  any 
hazardous  constituent  likely  to  be  in  the 
secondary  materials  (the  toxic  metals 
listed  in  Appendix  VIII  of  Part  261  and 


'EPA  has  received  comment  asking  whether  the 
speculative  accumulation  provision  can  be  satisfied 
if  initially  accumulated  materials  are  removed  for 
disposal  rather  than  recycling  during  the  course  df 
the  year.  This  is  not  the  Agency's  reading  of  the 
provision,  nor  would  such  a  reading  be  consistent 
with  the  purpose  of  the  provision.  The  definition 
in  fact  states  that  "the  75  percent  requirement  is  to 
be  applied  to  each  material  of  the  same  type  .  .  . 
that  is  recycled  in  the  same  way  .  .  ." 


cyanide)  at  a  designated  location. 
Compliance  would  be  demonstrated  by 
means  of  groundwater  monitoring.  In 
the  event  a  release  exceeds  the  MCL,  the 
unit  would  be  required  to  perform  unit- 
specific  corrective  action  to  redress  the 
release.  Second,  a  facility  could  design 
units  in  a  prescribed  manner  so  as  to 
obviate  the  need  for  any  such 
demonstration.  Third,  a  facility  could 
obtain  a  determination  from  an 
authorized  state  or  (in  unauthorized 
statesj  from  the  Regional  Administrator, 
that  a  management  practice  or 
alternative  design  provides  adequate 
assurance  that  the  unit  provides 
effective  containment  and  will  not 
become  part  of  the  waste  disposal 
problem  through  discarding.  EPA 
expects  that  states  may  deviate 
somewhat  from  the  conditions  but  only 
after  having  made  ad  hoc 
determinations  that  alternative 
requirements  are  protective. 

We  discuss  below  each  of  these 
alternatives  in  turn. 

i.  Ground  Water  Protection  Standard. 
Levels  of  Contamination.  EPA  is 
proposing  to  use  exceedances  of  a 
ground  water  protection  standard  as  one 
measure  of  significant  discarding.  This 
standard  would  apply  to  the  hazardous 
constituents  that  are  likely  to  be  present 
in  mineral  processing  wastes,  namely 
the  metal  constituents  in  Appendix  VIII 
of  Part  261  [antimony,  arsenic,  barium, 
beryllium,  cadmium,  chromium(total), 
lead,  mercury,  nickel,  selenium,  silver, 
and  thallium,  vanadium)  and  cyanide. 
The  corrosivity  standard  in  §  261.22  also 
applies  (an  aqueous  solution  with  a  pH 
equal  to  or  less  than  2  or  equal  to  or 
greater  than  12.5),  as  well  as  the 
ignitability  standard  in  §  261.21  (some 
phosphorous  and  lithium-bearing 
mineral  processing  secondary  materials 
spontaneously  combust).'"  This 
standard  would  operate  for  each  of  the 
regulated  constituents  as  follows:  (1)  if 
an  MCL  is  available,  the  MCL  is  the 
ground  water  protection  standard  unless 
background  concentrations  already 
exceed  the  MCL,  in  which  case  the 
background  level  would  become  the 
standard  (so  that  the  unit  would  not 
contribute  further  to  the  contamination); 
(2)  in  the  absence  of  an  MCL.  a  state  or 
tribal  risk-based  number  (i.e.,  10  times 
the  state  or  tribal  ground  water 
protection  number)  would  be  used  for 


"'In  its  September  1.  1989  rule  (54  FR  36592. 
36600).  EPA  stated  that  it  did  not  believe  that 
mineral  processing  wastes  were  particularly 
ignitable  or  reactive.  EPA  has  since  found  that 
certain  mineral  processing  wastes  are  indeed 
ignitable  and  reactive  (see  Multi-Media  Compliance 
Investigation  of  FMC  Corporation,  Phosphorous 
Chemicals,  EPA  National  Enforcement 
Investigations  Center  (August  1994). 


the  regulated  constituent  (see  258.55(i); 
in  an  unauthorized  state,  an  appropriate 
level  could  be  provided  by  the  EPA 
Region  under  the  third  alternative,  as 
discussed  below.  The  level  for  cyanide 
would  be  0.2  mg/1  as  determined  by  the 
weak  acid  dissociable  (WAD)  method." 

The  MCL  serves  as  a  measure  of 
acceptable  drinking  water  and  is  the 
traditional  measure  used  by  the  Agency 
in  its  various  groundwater  protection 
programs.  (See  258.  55  and  .56;  264.  94) 

This  would  be  measured  at  a 
designated  location,  writhin  150  meters 
of  the  unit  boimdary.  This  is  the 
maximum  distance  for  a  point  of 
comphance  allowed  under  the  Subtitle 
D  landfill  rules.  See  56  FR  at  50996.  A 
land-based  unit  receiving  hazardous 
mineral  processing  secondary  materials 
which  causes  this  much  groundwater 
contamination  and.  as  explained  below, 
does  not  correct  the  source  of 
contamination,  can  realistically  be 
viewed  as  part  of  the  waste  disposal 
problem. 

Groundwater  Monitoring.  Under  this 
alternative,  the  Agency  is  further 
proposing  that  groundwater  monitoring 
be  required  to  assess  the  presence  of 
regulated  constituents  in  the 
groundwater.  EPA  is  proposing  that  the 
ground  water  monitoring  and  corrective 
action  regulations  for  mimicipal  solid 
waste  landfills  (MSWLFs)  under  the 
Subtitle  D  program  (Solid  Waste 
Disposal  Facility  Criteria.  56  FR  50978. 
October  9. 1991)  be  adopted  with 
modifications  for  the  monitoring  and 
remediation.  In  referencing  the  MSWLF 
rule  for  ground  water  monitoring  and 
corrective  action  activities  for  units 
managing  mineral  processing  secondary 
materials,  the  Agency  is  proposing  to 
adopt  only  those  provisions  that  are 
self-implementing.  Thus,  any  provision 
of  the  MSWLF  rule  requiring  state 
approval  would  not  apply. '^ 

If  ground  water  monitoring  is 
triggered,  owners  or  operators  are 
required  to  undertake  a  monitoring 
program  under  §  258.55  of  the  MSWLF 
rule  to  monitor  for  only  those  Appendix 
8  metals  constituents  and  cyanide  that 
are  present  in  the  hazardous  mineral 
processing  secondary  material  prior  to 
its  placement  in  the  unit. 

"The  ground  water  monitoring  system 
must  include  at  a  minimum  one 


' '  This  is  based  on  Nevada  Stale  Law  N.A.C. 
§445.24342  and  §445.132. 

"  The  fiexibility  provided  in  the  subtitle  D  rule 
to  account  for  site  specific  circumstances  is 
provided  here  as  the  third  alternative  means  of 
showing  that  a  land-based  unit  is  functioning  as  a 
process  unit,  namely  a  site-specific  determination 
from  an  authorized  state  of  EPA  Region  thai  a 
specific  unit  can  be  designed  or  operated  in  a 
manner  different  than  that  set  out  in  the 
groundwater  protection  or  design  alternatives. 
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upgradient  well  and  three  downgradient 
wells.  The  downgradient  wells  must  be 
located  not  further  than  150  meters  from 
the  unit  boundary.  The  groundwater 
monitoring  system  must  be  capable  of 
ascertaining  the  background  quality  of 
groundwater  and  assessing  the  quality 
of  groundwater  within  150  meters  of  the 
unit  boundary,  as  certified  by  a 
qualified  groundwater  scientist.  See 
258.51  (a),  (b),  and  (d). 

In  another  proposed  departure  from 
the  MSVVLF  rule,  today's  proposed  rule 
does  not  require  facilities  to  scan  for  the 
§  258  Appendix  II  constituents.  Rather, 
owner/operators  under  today's  rule 
would  be  required  to  move  directly  to 
assessment  of  corrective  measures  upon 
detecting  that  releases  are  exceeding  the 
ground  water  protection  standard.  The 
Agency  initially  believes  that  given  the 
limited  number  of  inorganic 
constituents  present  in  these  mineral 
processing  units,  as  opposed  to  the 
variability  of  contaminants  often  found 
in  a  municipal  solid  waste  landfill,  a 
second  level  of  assessment  would  not  be 
necessarv. 

EPA  also  solicits  comment  on  an 
alternative  to  groundwater  monitoring 
proposed  in  the  Phase  IV  rule  for 
impoundments  receiving 
decharacterized  wastewaters.  There,  the 
Agency  proposed  that  groundwater 
monitoring  would  be  unnecessary  if 
concentrations  of  hazardous 
constituents  in  the  impoundment  were 
less  than  10  times  the  MCL  (or 
alternative  level).  This  proposal  rested 
on  the  theory  that  given  normal  dilution 
and  attenuation,  it  would  be  unlikely 
that  any  groundwater  protection     ~ 
standard  would  be  exceeded  under 
these  conditions.  60  FR  at  43669 
(August  22. 1995).  EPA  is  uncertain  that 
land-based  mineral  processing  units 
would  ever  be  able  to  satisfy  this 
condition.  At  least  some  of  the  metal 
levels  would  likely  exceed  10  times  the 
MCL  in  the  unit  since  these  often  are 
some  of  the  target  metals  being 
recovered  by  the  facility.  EPA 
nevertheless  soli&its  comment  on  this 
alternative. 

EPA  also  requests  comments  on 
whether  alternative  downgradient  well 
location,  such  as  at  the  facility  boundary 
(i.e.,  on  an  across-the-board  basis  rather 
than  on  a  case-by-case  basis,  as 
provided  in  the  third  alternative 
discussed  below),  should  be  considered 
under  this  alternative.  For  example, 
criteria  based  on  the  potential  for 
exposure  to  humans  or  sensitive 
ecosystems,  and  other  site-sp)ecific 
factors  such  as  topography,  climate,  and 
hydrogeology.  might  provide  greater 
efficiency  in  the  use  of  monitoring 
resources.  However,  these  criteria  must 


be  weighed  against  the  preventative 
goals  of  RCRA.  EPA  seeks  comment  on 
the  appropriateness  of  this  alternative. 

Corrective  Action.  In  the  event  of  a 
release  from  the  unit  exceeding  the 
groundwater  performance  standard, 
corrective  action  would  be  triggered  and 
the  facility  would  have  to  remediate  the 
releases  so  that  the  standard  is  no  longer 
exceeded.  In  other  words,  the  facility 
would  have  to  perform  unit-specific 
corrective  action,  namely  interdict  the 
released  material  and  repair  the  leaking 
unit.  This  condition  is  consistent  with 
the  distinctions  between  process  and 
waste  management  units:  if  there  are 
releases  of  valuable  feedstock  materials 
from  a  process  unit,  one  would  expect 
the  facility  to  capture  releases  of  its 
inventory.  Conversely,  allowing  such 
releases  to  continue  indicates  that  the 
unit  is  being  used  to  discard  the  mineral 
processing  secondary  material  and  is 
doing  so  in  a  manner  that  is  part  of  the 
waste  disposal  problem. 

EPA  is  not  proposing  that  the  land- 
based  unit  becomes  a  waste 
management  unit  in  the  event  of  an 
exceedance  of  the  groundwater 
protection  standard.  Rather.  EPA  is 
trying  to  create  an  incentive  for  a  facility 
to  rapidly  capture  released  material  and 
prevent  further  leakage.  (Cf.  261.33  and 
55  FR  at  22671  (June  1.  1990)  (released 
commercial  chemical  products  are  not 
solid  wastes  if  captured  and  put  to  some 
productive  use)).  On  the  other  hand, 
depending  on  the  extent,  frequency  and 
time  to  remediate  releases  to 
groundwater  from  the  unit,  the  Agency 
would  retain  the  option  of  classi^ing 
the  unit  as  a  regulated  waste  disposal 
unit. 

Thus,  the  ability  of  a  facility  to 
capture  a  released  material  via  a 
corrective  action  regime  indicates  that 
the  unit  is  functioning  as  a  process  unit, 
and  is  not  operating  in  a  manner 
causing  the  mineral  processing 
secondary  material  input  to  become  part 
of  the  waste  disposal  problem. 

As  discussed  above,  today's  rule 
would  also  state  that  once  it  is 
determined  that  corrective  measures  are 
necessary,  the  facility  would  be  required 
to  implement  the  following:  (1)  Cease 
placement  of  mineral  processing 
secondary  materials  into  the  unit  as 
soon  as  is  practical,  and  (2)  use 
appropriate  design  or  management 
practices  which  eliminates  the  threat  of 
further  leaks.  Mineral  processing 
secondary  materials  could  be  placed 
back  into  a  unit  after  it  has  undergone 
successful  corrective  action.  If  the 
owner/operator  has  taken  action  to 
address  minor  releases  and  can  affirm 
that  the  unit  is  again  meeting  the 


groundwater  protection  standard,  no 
further  corrective  action  need  be  taken. 

In  the  event  further  remediation 
beyond  reachieving  the  groundwater 
protection  standard  is  necessary,  the 
Agency  would  invoke  case-specific 
remediation  authorities  to  require  such 
a  remedy.  In  addition,  as  noted  above, 
the  severity  of  a  release  could  also  be  a 
factor  in  whether  to  continue  to  classify 
the  unit  as  a  process  unit. 

ii.  Alternatives  Based  on  Unit  Design. 
EPA  is  proposing  as  a  second  alternative 
that  any  surface  impoundments 
otherwise  covered  by  the  proposal  that 
are  constructed  to  have  the 
transmissivity  equivalent  of  a  40  mil 
geomembrane  liner  on  a  surface  of  12 
inches  of  10-5  hydraulic  conductivity 
soil  would  be  considered  to  be  process 
units  and  would  not  have  to 
demonstrate  compliance  with  the 
groundwater  protection  standard.  EPA 
is  also  proposing  that  for'solids  in  piles 
located  on  concrete,  asphalt,  or  soil  any 
of  which  have  the  equivalent 
transmissivity  of  three  feet  of  clay  with 
10-7  cm/sec  hydraulic  conductivity 
would  not  have  to  demonstrate 
compliance  with  the  groundwater 
protection  standard.  If  any  free  liquids 
are  present  in  the  solids  pile,  then  all 
standards  applicable  to  surface 
impoundments  would  be  applicable  for 
that  pile.  The  Agency  believes  that  this 
is  a  protective  standard  for  piles  based 
in  part  on  §  264.251.  The  Agency  further 
believes  that  most  solids  process  piles 
from  mineral  processing  meet  or  exceed 
this  standard.  (See  Office  of  Solid 
Waste.  U.S.  EPA.  Gold.  Copper.  Lead/ 
Zinc,  and  Iron  Technical  Resource 
Documents  (July  1994);  Site  Visit 
Reports  to  Mines  and  Mineral 
Processing  Facilities.  Office  of  Solid 
Waste  (1995);  Mining  Waste 
Management.  California  Mining 
Association). 

iii.  Site  Specific  Determinations  from 
an  Authorized  State  or  By  an  EPA 
Region.  EPA  believes  that  the  ground 
water  performance  standard  or  design 
conditions  set  out  above  would  assure 
that  a  land-based  unit  is  not  operating 
as  a  means  of  discarding.  However.  EPA 
further  believes  that  other  more 
appropriate  conditions  can  be 
developed  on  a  unit-by-unit  basis  to 
address  site  specific  conditions.  It  is 
critical  that  the  fiexibility  to  account  for 
these  circumstances  be  available.  The 
Agency  has  repeatedly  recognized  that 
"ground  water  is  a  uniquely  local 
resource  due  to  the  ease  with  which 
small  sources  can  affect  it,  and  the 
impact  that  use  and  hydrogeologic 
characteristics  can  have  on  its  quality." 
Protecting  the  Nation's  Ground  Water: 
EPA's  Strategy  for  the  1990s  (USEPA 
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1991).  The  need  for  the  flexibility  to    • 
take  individualized  action  also  is 
inherent  in  the  number  of  variables 
(such  as  depth  to  groundwater,  rainfall, 
soil  types,  and  site-specific 
hydrogeological  factors)  that  can 
influence  the  possibility  and  extent  of 
groundwater  contamination.  EPA  is 
proposing  to  allow  for  this  necessary 
flexibility  by  providing  that  a  facility 
can  obtain  an  individual  determination 
from  an  authorized  State,  or  from  a 
Regional  Administrator,  that  its  mode  of 
operation  provides  adequate  assurance 
that  the  unit  is  not  serving  as  a  mode  of 
discard.  Moreover,  in  States  that  have 
existing  groundwater  protection 
programs  that  apply  to  a  particular  unit. 
EPA  is  proposing  that  once  the  program 
is  authorized  for  purposes  of  this  rule. 
State  determinations  made  pursuant  to 
that  program  would  serve  as  an 
adequate  measure  that  land-based  units 
receiving  mineral  processing  secondary 
materials  are  not  serving  as  a  means  of 
discard. 

EPA  thus  is  proposing  that  authorized 
state  programs  can  operate  in  lieu  of  the 
federal  conditions  pertaining  to 
excessive  leakage  where  the  state 
program  addresses  the  mineral 
processing  land-based  unit  and,  on  a 
case-by-case  basis,  is  protective.  As 
explained  more  fully  below  in  the 
preamble  section  on  State 
Authorization.  EPA  would  evaluate 
during  the  authorization  process 
whether  the  state  program  has  the  legal 
authority  to  control  leakage  to 
groundwater  from  these  units,  has 
resources  to  implement  these  t 

authorities,  has  the  overall  object  of 
protecting  public  health  and  the 
environment  from  leakage  to 
groundwater,  provides  means  for 
detecting  and  responding  to 
groundwater  contamination,  has 
enforcement  authorities  and  capabilities 
adequate  to  implement  and  to  monitor 
compliance  with  any  requirements 
adopted  pursuant  to  the  state  program, 
and  provides  for  public  participation  in 
the  process  of  developing  requirements 
for  particular  land-based  units.  (As 
stated  in  the  section  on  authorization 
below,  these  authorities  need  not  be 
provided  solely,  or  in  part,  by  State 
RCRA  authorities.  Plenary  state 
authorities  for  aquifer  protection,  or 
over  mining  activities  generally,  for 
example,  would  be  acceptable  and 
appropriate.) 

Factors  typically  to  be  considered  by 
authorized  States,  or  EPA  Regions,  in 
making  site-specific  determinations 
would  include  those  set  out  in  the 
environmental  performance  standard 
found  at  267.  10.  These  include  the 
volume  and  physical  and  chemical 


characteristics  of  the  materials  in  the 
unit,  including  potential  for  release; 
hydrogeologic  characteristics  of  the  unit 
and  surrounding  soils;  (Quantity,  quality 
and  directions  of  groundwater  flow; 
existing  quality  of  groundwater;  and 
potential  for  damage  to  humans  and  to 
the  ambient  environment.  Pathways 
other  than  releases  to  groundwater  also 
could  be  taken  into  account. 

The  result  of  a  site-specific 
determination  thus  could  be  that  a 
particular  unit  can  be  determined  to  be 
a  process  unit  without  satisfying  some 
or  all  of  the  conditions  in  the 
groundwater  protection  or  the  design 
alternatives  described  in  the  previous 
sections.  For  example,  an  authorized 
State  or  EPA  Region  could  determine 
that  a  unit  located  in  an  arid  region  with 
a  remote  water  table  and  distant 
potential  receptors  could  have  a 
different  compliance  point,  compliance 
standard  or  monitoring  regime  than  set 
out  in  the  groundwater  protection 
alternative.  Some  type  of  design 
different  from  those  set  out  in  the 
proposed  design  alternative  also  could 
be  determined  to  be  adequate.  Any  such 
determination  would,  of  course,  have  to 
be  justified  based  on  the  basis  of  the 
administrative  record  developed  in 
support  of  the  determination,  takmg 
into  account  the  factors  set  out  in  267.10 
which  are  relevant  in  the  particular 
determination,  and  after  considering 
any  public  comment  received. 

d.  Issues  Belated  to  Unit  Closure.  As 
discussed  earlier,  land-based  units  in 
the  mineral  processing  industry  can 
serve  as  the  ultimate  repository  of  the 
unused  materials  left  in  them  when  the 
unit  stops  operation.  EPA  is  soliciting 
comment  on  whether  there  should  be  a 
mandatory  condition  that  all  process 
units  must  remove  hazardous  wastes 
remaining  in  the  unit  at  the  time  the 
unit  stops  operation.  The  time  for 
removing  hazardous  wastes  could  not 
exceed  90  days  from  when  the  unit 
ceases  operation.  This  condition  would 
be  analogous  to  the  requirement 
presently  found  at  261.4(c)  whereby 
hazardous  wastes  that  are  generated  in 
tank  and  container  process  units  are 
exempt  from  regulation  until  they  are 
removed  from  the  unit  or  until  90  days 
after  the  unit  has  ceased  operating. 

The  basis  for  such  a  condition  is  that 
allowing  hazardous  waste  to  build  up  in 
and  remain  in  the  unit  after  the  time  the 
unit  is  a  disposal  unit  is  inconsistent 
with  designation  of  such  units  as 
process  units.  See  261.4(c).  They  would 
be  serving  a  classic  hazardous  waste 
disposal  function  and  could 
consequently  be  regarded  as  part  of  the 
waste  disposal  problem  and  within  the 
Agency's  Subtitle  C  jurisdiction.  EPA 


notes  further,  moreover,  that  it  is  the 
Agency's  experience  that  hazardous 
metals  can  be  removed  while  the  unit  is 
operating  so  that  a  facility  can  assure 
that  hazardous  wastes  are  not  present  in 
the  unit  when  it  ceases  operation.  This 
appears  to  serve  the  goal  of  hazardous 
waste  minimization  through  recycling. 
RCRA  §  1003(b).  EPA  also  solicits 
comment  on  the  feasibility  of  such 
practices. 

e.  Issues  Belated  to  Basic  Unit 
Integrity.  EPA  is  soliciting  comment  on 
whether  an  additional  condition  of  basic 
integrity  is  warranted.  Here.  EPA  desires 
to  assure  that  land-based  units  function 
as  process  units  in  that  the  units  have 
basic  design  integrity  and  is  not 
indiscriminately  leaking  or  otherwise 
dispersing  their  contents.  The  general 
theory  is  that  a  unit  of  any  type  which 
is  not  designed  to  prevent  wholesale 
releases  is  serving  as  a  disposal  unit.  For 
example,  a  raw  material  tank  without  a 
bottom  could  be  viewed  as  a  disposal 
unit  because  its  contents  would 
necessarily  be  disposed  every  time 
material  is  placed  in  the  tank.  Similarly, 
a  land-based  unit  designed  so  that 
significant  portions  of  materials  in  the 
unit  will  escape  need  not  be  classified 
as  a  process  unit.  Put  another  way. 
secondary  materials  put  into  land  based 
units  designed  so  that  there  will  be 
significant  releases  of  those  materials 
can  be  viewed  as  wastes  because  of  the 
significant  element  of  discard  inherent 
in  the  defective  design. 

The  Agency  believes  that  the  land- 
based  process  unit  should  be  designed 
to  contain  the  secondary  materials 
placed  in  it.  Land  based  process  units 
vary  in  design,  liners,  and  materials  of 
construction.  For  example,  some  units 
are  located  on  solid  bedrock,  some  use 
compacted  clay,  while  others  use  40-mil 
or  greater  synthetic  liners  on  top  of 
impermeable  soils.  Agency  review  of 
various  types  of  mine  waste 
management  units  has  found  that  most 
are  designed  to  meet  at  least  10-6  cm/ 
sec  permeability,  using  varies  methods 
of  soil  thickness  and  compaction.'-' 

For  these  purposes,  basic  integrity 
would  mean  that  the  land-based  unit 
meets  the  equivalent  permeability 
standard  of  10-6  cm/sec  using  3  feet  of 
compacted  clay.  An  infiltration  pond,  or 
a  unit  that  is  lined  with  compacted  silt 
with  a  hydraulic  conductivity  of  10-5 
cm/sec  thus  would  not  meet  EPA's  basic 
integrity  standard.  The  consequence  of 
failing  this  design  integrity  standard 
would  be  that  the  hazardous  secondary 
materials  received  by  the  unit  would  be 


' '  Ian  P.G.  Hutchison,  Richard  D.  Ellison.  Mine 
Waste  Management.  California  Mining  Association. 
Lewis  Publishers  Inc.  (1992). 
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solid  and  hazardous  wastes,  and  the 
unit  itself  would  be  a  type  of  disposal 
unit.  This  accords  with  what  would 
actually  be  occurring:  wholesale  and 
foreseeable  release  of  the  materials  due 
to  the  unit's  design. 

This  basic  unit  integrity  would  be  an 
additional  condition  to  the  other 
conditions  of  the  groundwater 
performance  standard  as  described  in 
subsection  c.  i  and  also  in  addition  to 
the  ad  hoc  determinations  made  by  the 
state  or  EPA  region  as  described  in 
subsection  c.  iii.  However,  this  basic 
unit  integrity  standard  would  not  be 
applicable  to  the  unit  design  alternative 
in  subsection  c.  ii  since  the  integrity  of 
this  alternative  already  surpasses  the 
basic  integrity  test. 

G.  Units  and  Secondary  Materials 
Outside  the  Scope  of  this  Proposal 

1.  Wastewater  Treatment 
Impoundments 

In  distinguishing  between  process 
units  and  waste  management  units.  EPA 
is  proposing  that  wastewater  treatment 
impoundments  not  qualify  as  process 
units.  Thus,  any  surface  impoundment 
whose  discharge  is  ultimately  regulated 
under  the  Clean  Water  Act's  NPDES 
regime,  including  units  subject  to  zero 
discharge  requirements  and  emergency 
bypass  permit  conditions,  would  not  be 
eligible  for  consideration  as  a  process 
unit.  Even  if  some  portion  of  the 
mineral  processing  secondary  material 
going  into  such  units  may  be  recycled 
back  into  a  production  process,  the 
essential  purpose  of  these  units  is  waste 
management  rather  than  production. 
See  59  FR  at  58936  (July  28.  1994)   ' 
where  EPA  made  similar  findings 
regarding  wastewater  treatment  units  in 
the  petroleum  refining  industry.  The 
D.C.  Circuit  has  in  fact  held  that 
wastewater  treatment  impoundments 
can  be  classified  as  waste  management 
units,  notwithstanding  that  all  of  the 
entrained  solids  in  the  unit  are 
eventually  recycled  as  feedstock.  AMC 
//.  907  F. '2d  at' 1186-87. 

2.  Secondary  Materials  Generated  by 
Outside  Industries  and  Listed 
Hazardous  Wastes 

The  National  Mining  Association 
(NMA)  has  proposed  that  the  Agency 
provide  an  exclusion  for  metal-bearing 
secondary  materials  from  outside 
industries  (e.g..  electroplating  sludge 
from  the  metal  finishing  industry.  F006) 
that  are  processed  within  the  primary 
mineral  processing  industry.  The  focus 
of  this  request  is  the  reclamation  of 
listed  hazardous  wastes,  since 
characteristic  byproducts  and  sludges 
being  reclaimed  are  currently  excluded 


from  the  definition  of  solid  waste.  The 
NMA's  position  is  that,  in  general,  these 
listed  hazardous  wastes  can  have 
recoverable  levels"  of  metals  similar  to 
normal  feedstock,  that  the  management 
of  these  materials  is  environmentally 
sound,  and  that  EPA  should  encourage 
this  type  of  recycling. 

First,  as  a  prudential  matter,  such  a 
request  is  beyond  the  scope  of  this 
rulemaking.  EPA  is  proposing  to  amend 
the  solid  waste  definition  spe<;ifically 
for  the  mineral  processing  industry  at 
this  time  in  order  to  most  accurately  set 
out  the  scope  of  the  land  disposal 
prohibition  and  treatment  standard  for 
mineral  processing  wastes.  The 
schedule  for  establishing  these  LDR 
standards  is  established  in  a  proposed 
consent  decree  and  leaves  the  Agency 
very  little  time  to  complete  the  task. 
Since  non-mineral  processing  materials 
would  not  be  subject  to  these  LDR 
standards.  EPA  sees  no  need  to  consider 
the  issue  at  this  time.  It  is  more 
appropriately  dealt  with  under  the 
Agency's  comprehensive  efforts  to 
amend  the  regulatory  definition  of  solid 
waste  described  in  the  last  paragraph  of 
this  preamble  section. 

The  Agency  notes  further  that,  in 
many  cases,  metal-bearing  secondary 
materials  (including  wastes  that  have 
been  specifically  listed  as  hazardous 
wastes)  from  other  industries  may  be 
suitable  feedstocks  to  a  metal  recovery 
process  and  that  one  goal  of  RCRA  is  to 
encourage  environmentally  sound 
recycling.  The  Agency  also  notes, 
however,  that  as  a  legal  matter  the 
processing  of  wastes  generated  by  a 
separate  industry  is  a  different  situation 
than  the  "continuous  on-going" 
processing  of  secondary  materials 
within  the  same  industry,  lacking  the 
element  of  continuity  of  production 
inherent  in  the  continual  multi-step 
processing  of  virgin  ores  into  a  variety 
of  end  products  (see  API  v.  EPA.  906  F. 
2d  at  741—42).  The  recovery  of  metals 
from  hazardous  wastes  generated  by  an 
outside  industry  thus  more  arguably 
involves  the  management  of  wastes. 

In  addition  to  limiting  the  scope  of 
materials  to  those  secondary  materials 
generated  within  the  primary  mineral 
processing  industry,  the  Agency  is  also 
proposing  that  secondary  materials 
generated  within  the  mineral  processing 
industry  that  have  specifically  been 
listed  as  hazardous  wastes  (e.g..  K061 — 
emission  control  dust/sludge  from  the 
primary  production  of  steel  in  electric 
furnaces,  and  K088 — spent  potliners 
from  primary  aluminum  reduction) 
remain  subject  to  regulation  as 
hazardous  wastes,  even  when  processed 
within  the  mineral  processing  industry. 
The  process  of  listing  a  secondary 


material  as  a  hazardous  waste  incluuis 
an  evaluation  of  the  manner  in  which 
the  material  is  managed  and  the 
potential  for  the  material  to  cause  harm 
to  human  health  and  the  environment. 
When  a  secondary  material  is  found  to 
be  typically  managed  through  recycling, 
the  Agency  evaluates  whether  such 
processing  constitutes  continuous  on- 
going manufacturing  or  waste 
management.  In  other  words,  by  listing 
a  secondary  material  as  a  hazardous 
waste,  the  Agency  has  made  a  specific 
determination  that  the  material  is  a 
solid  waste,  even  when  recycled.  The 
Agency  has  in  fact  evaluated  each  listed 
waste  against  the  criteria  set  out  at  50 
FR  at  641  and  53  FR  at  526-27  and 
determined  that  all  of  the  listed  wastes 
should  still  be  classified  as  solid  and 
hazardous  wastes  when  recycled  by 
reclamation.  (See  Background 
Document  to  the  January  8,  1988 
proposed  rule  "Summary  Table:  Effect 
of  the  Revised  Solid  Waste  Definition  on 
Whether  Reclaimed  Sludges  and  By- 
products are  Solid  Wastes"  F-88- 
SWRP— S0006). 

While  EPA  is  not  taking  the  position 
that  the  regulatory  status  of  a  material 
listed  as  hazardous  waste  is  beyond 
reconsideration,  the  Agency  is  stating 
that  such  a  review  is  beyond  the  scope 
of  this  rulemaking.  The  proposed 
modification  to  the  definition  of  solid 
waste  is  very  broad,  potentially  allowing 
for  the  cross-transfer  of  secondary 
materials  from  considerably  different 
mineral  processing  sectors.  (The  Agency 
notes  that  in  this  proposal,  EPA  is 
put'ting  forward  and  seeking  comment 
on  an  expansive  definition  of  "mineral 
processing  industry" — comprising  over 
40  mineral  sectors  '^ — in  order  to 
encourage  and  facilitate  the  protective 
recycling  of  valuable  constituents  from 
secondary  materials  that  would 
otherwise  be  discarded,  an  approach 
that  EPA  believes  to  be  at  the  Agency's 
discretion,  and  that  goes  beyond  the 
concept  of  secondary  materials  that  are 
"destined  for  beneficial  reuse  or 
recycling  in  a  continuous  process  by  the 
generating  industry  itself  enunciated 
by  the  court  in  AMC  I,  824  F.  2d  at  1186. 
Therefore,  the  Agency  believes  that  the 
exclusion  should  not,  in  this 
rulemaking,  extend  to  those  materials 
that  have  already  been  specifically 
evaluated  and  defined  by  rulemaking  as 
solid  wastes  subject  to  RCRA  Subtitle  C 
regulation.  Thus,  the  scope  of  the 
proposed  exclusion  for  secondary 
materials  generated  and  processed 


"A  detailed  description  of  41  mineral 
commodities  are  presented  in  Identincation  and 
Description  of  Mineral  Processing  Sectors  and 
Waste  Streams.  EPA  Office  of  Solid  Waste  1995. 
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within  the  mineral  processing  industry 
does  not  include  listed  hazardous 
wastes,  even  those  listed  wastes 
generated  within  the  mineral  processing 
industry. 

EPA  (working  in  conjunction  with 
State  regulatory  agencies)  is  currently 
involved  in  an  effort  to  reevaluate  the 
definition  of  solid  waste  and  the 
regulations  applicable  to  hazardous 
waste  recycling.  The  goal  of  this  effort 
is  to  simplify  and  clarify  the  existing 
definition  of  solid  waste,  as  well  as  to 
encourage  environmentaUy  sound 
recycling.  Given  that  the  suggestion 
presented  by  the  NMA  (i.e.,  the 
recycling  of  listed  hazardous  wastes 
generated  by  an  outside  industry  as 
feedstock  into  their  normal  mineral 
production  processes)  is  typical  of 
hazardous  wastes  being  recycled  by 
"normal"  production  prtxesses,  the 
Agency  believes  it  is  more  appropriate 
to  address  such  a  scenario  in  the  context 
of  the  overall  effort  to  redefine  the 
definition  of  solid  waste.  In  the  interim, 
the  existing  regulatory  framework  will 
continue  to  apply  to  secondary 
materials  generated  by  outside 
industries,  as  well  as  to  all  listed 
hazardous  wastes,  being  processed  by 
the  primary  mineral  processing 
industry.  Thus,  characteristic  sludges 
and  byproducts  generated  by  outside 
industries  being  reclaimed  by  the 
mineral  processing  industry  will 
continue  to  be  excluded  from  the 
definition  of  solid  waste;  spent 
materials  generated  by  outside 
industries,  as  well  as  all  listed  sludges 
and  byproducts  being  reclaimed  will 
continye  to  be  regulated  as  hazardous 
wastes.  Today's  proposed  amendment  to 
the  definition  of  solid  waste  addresses 
only  those  characteristic  secondary 
materials  that  are  both  generated  and 
processed  within  the  primary  mineral 
processing  industry. 

H.  Alternative  Approaches 

EPA  has  also  evaluated  other 
potential  approaches  for  dealing  with 
issues  of  solid  waste  classification  of 
mineral  processing  secondary  materials. 
The  Agency  is  also  seeking  comment  on 
these  alternatives. 


1.  Status  Quo 


I 


One  alternative  approach  is  to  not 
make  any  changes  to  the  definition  of 
solid  waste  and  simply  apply  applicable 
waste  treatment  standards  to  mineral 
processing  materials  currently  defined 
as  solid  and  hazardous  wastes.  Efforts  to 
amend  the  regulatory  definition  could 
be  undertaken  as  part  of  the  Agency's 
longer-term  effort  to  address  this  issue 
comprehensively. 


This  approach  would  thus  retain  the 
distinctions  between  characteristic 
byproducts,  sludges,  and  spent 
materials,  at  least  for  now.  For  reasons 
stated  earlier,  the  Agency  believes  that 
these  rules  can  be  improved,  and  in 
particular  that  this  type  of  material-by- 
material  classification  is  inappropriate 
for  the  mineral  processing  industry.  In 
addition,  strict  adherence  to  current 
Subtitle  C  rules  may  mean  that  mining 
companies  would  forgo  legitimate 
recovery  of  these  secondary  materials. 
Thus,  the  Agency  also  believes  that  this 
is  an  overly  restrictive  approach. 

Finally,  as  a  prudential  matter,  since 
the  Agency  must  necessarily  develop 
land  disposal  prohibitions  for  mineral 
processing  wastes  at  this  time,  the 
Agency  believes  it  best,  if  at  all  possible, 
to  deal  with  the  jurisdictional  issue  at 
the  same  time,  so  that  the  scope  of  the 
prohibitions  is  clearly  established. 

2.  Apply  Solid  Waste  Changes  Only  to 
Spent  Materials 

Under  this  alternative,  the  Agency's 
proposed  approach  in  Section  I  would 
only  apply  to  spent  materials  as 
currently  defined  in  261.1.  The  current 
classification  of  byproducts  and  sludges 
would  remain  the  same.  While  EPA 
believes  that  this  approach  may 
encourage  recovery  of  mineral 
processing  spent  materials  that  would 
otherwise  be  abandoned,  it  still 
maintains  the  unnecessary  and 
potentially  arbitrary  distinctions  among 
characteristic  byproducts,  sludges,  and 
spent  materials.  It  also  does  nothing  to 
address  risks  from  byproducts  and 
sludges  in  land-based  units  engaged  in 
recovery  which  are  serving  as  means  of 
disposal  and  hence  part  of  the  waste 
disposal  problem. 

On  the  other  hand,  this  proposal 
would  only  remove  the  existing 
regulatory  distinction  between  exempt 
sludges  and  byproducts  and  spent 
materials  for  mineral  processing  wastes 
and  therefore  create  an  inconsistency 
with  how  other  wastes  streams  are 
treated.  EPA  plans  to  address  the  issue 
more  generally  in  a  forthcoming 
rulemaking  on  the  definition  of  solid 
waste.  It  may  be  argued  that  the  present 
distinction  should  be  maintained  for 
mineral  processing  wastes  until  the 
issue  is  resolved  in  the  broader 
rulemaking.  EPA  is  therefore  seeking 
comment  on  this  alternative. 

3.  National  Mining  Association 
Approach 

The  National  Mining  Association 
(NMA)  provided  the  Agency  an  August 
31,  1995  draft  proposal  for  addressing 
secondary  materials  from  mineral 
processing  (see  Docket  No.  F-95-PH4A- 


FFFFF).  NMA's  approach  proposes 
three  categories  of  materials  which 
would  not  be  considered  solid  wastes. 
The  first  categorical  exclusion  is  for 
mineral  processing  secondary  materials 
which  can  be  substitutes  for  or 
supplements  to  feedstocks  in  a  mining 
or  mineral  processing  operation.  These 
materials  would  be  considered  either 
co-products,  intermediates,  or  in- 
process  which  and  would  be  excluded 
under  the  regulatory  definition  of  solid 
waste  and  hence  Subtitle  C  regulation, 
whether  or  not  managed  in  land-based 
units. 

The  second  delineated  category  are 
secondary  metal-bearing  materials  that 
do  not  meet  the  criteria  set  forth  for  the 
first  category  for  in-process  materials 
but  which  may  still  contain 
economically  recoverable  mineral 
values  and  thus  can  be  used  in  and 
returned  to  a  beneficiation  or  mineral 
processing  unit.  For  NMA's  second 
category  "such  mineral  or  metal-bearing 
secondary  materials  are  not  subject  to 
RCRA  Subtitle  C  and  are  excluded  as 
long  as  the  materials:  (1)  are  in-process 
or  utilized  in  an  ongoing  production 
process,  and  not  discarded  or  intended 
for  discard;  (2)  are  managed  or  handled 
in  a  manner  comparable  to  or  consistent 
with  virgin  ores,  raw  materials,  or 
feedstocks  in  production  or  raw  material 
units  or  ore  staging  units;  (3)  contain  a 
metal  content  that  is  comparable  to  or 
above  the  normal  range  of  virgin  ores  or 
feedstocks,  contain  levels  of  minerals  or 
metals  recoverable  by  the  technology 
being  employed,  or  contain  materials 
necessary  to  be  an  effective  substitute 
for  commercial  products;  (4)  are  not 
accumulated  for  more  than  18  months 
without  being  used  or  processed  in  a 
primary  production  or  recovery  process 
(if  they  are  accumulated  beyond  18 
months,  provisions  like  those  of  the 
"speculative  accumulation"  rule,  which 
continues  to  exist  as  a  regulatory 
requirement,  will  apply);  and  (5)  are  not 
indiscriminately  spilled  or  leaked  into 
the  environment,  as  long  as  any 
significant  spill  or  leak  of  such  materials 
is  promptly  addressed  and  returned  to 
the  production  unit."  "  (National 
Mining  Association  Draft  Proposal,  p. 
10,  August  31,  1995). 

Finally,  NMA  proposes  a  third 
category  called  "extra-industrial" 
materials.  These  are  hazardous 
secondary  materials  generated  in 
industries  other  than  the  mining  and 
primary  mineral  processing  industry 


"It  should  be  noted  that  NMA.  in  suggesting  a 
conditioned  exclusion  approach  for  these  'Category 
2'  materials,  still  maintains  its  legal  argument  that 
such  materials  are  absolutely  excluded  from  subtitle 
C  jurisdiction  because  they  are  not  "discarded" 
within  the  meaning  of  AMC  /. 
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processing  operations.  Under  this 
approach,  as  long  as  the  material  is 
managed  in  a  manner  consistent  with 
raw  materials  or  feedstocks,  it  is  not 
further  regulated  under  RCRA  Subtitle 
C.  Such  materials  could  not,  however, 
be  managed  in  land-based  units. 

There  are  certain  similarities  between 
NMA's  suggested  approach  and  that 
proposed  by  the  Agency.  In  particular, 
the  approach  to  Category  2  materials, 
although  differing  with  respect  to  many 
details,  appears  similar  conceptually  to 
the  Agency's  proposal  in  the  use  of 
exclusions  conditioned  on  some  level  of 
assurance  that  land-based  units  are  not 
utilized  as  means  of  disposal.  The  chief 
difference  is  that  NMAs  proposal 
would  exclude  from  jurisdiction  an 
appreciable  class  of  materials.  Many  of 
these  can  fall  along  the  waste-like  end 
of  the  management  continuum 
discussed  earlier,  in  terms  of  proximity 
to  the  process,  immediacy  of  recovery, 
and  value  of  material.  For  example,  not 
all  furnace  bricks  from  copper  smelters 
are  recycled  back  through  a 
beneficiation  mill.  Some  copper 
smelters  dispose  of  these  bricks  in  on- 
site  landfills,  while  others  may  wait 
years  before  recycling  them.  In  addition. 
Category  1  materials  have  been  managed 
in  ways  that  are  part  of  the  waste 
disposal  problem,  due  to  their 
placement  in  land-based  units.  For 
example,  smelter  flue  dusts  at  some 
primary  mineral  processing  facilities 
have  caused  signiflcant  environmental 
damages  (see  Mining  Sites  on  the 
National  Priorities  List.  Office  of  Solid 
Waste  1995;  Human  Health  and 
Environmental  Damages  from  Mining 
and  Mineral  Proces.sing  Wastes.  EPA 
Office  of  Solid  Waste  1995). 

■  Nevertheless.  EPA  specifically  solicits 
comment  on  crafting  an  exclusion  for 
in-process  materials  incorporating  some 
of  the  concepts  of  NMA's  Category  1. 
Such  an  exclusion  could  reflect  the 
following  principles:  such  materials 
would  be  returned  for  recovery  to  the 
process  from  which  they  are  generated 
(see  existing  261.  2  (e)(l)(iii)  which 
already  contains  a  similar  exclusion); 
they  would  be  managed  in  a  timely 
fashion  contiguous  to  the  process  unit 
such  that  they  are  an  integral  part  of  the 
process;  materials  managed  in  surface 
impoundments  could  not  be  eligible  for 
outright  exclusion.  In  addition,  basic 
conditions  as  to  recovery  being 
legitimate  and  no  speculative 
accumulation  occurring  would  apply. 

With  respect  to  NMA's  third  category 
of  secondary  materials  outside  of  the 
mineral  processing  industry,  the  Agency 
is  deferring  any  proposal  for  changing 
the  regulatory  status  to  the  larger 


.\gency  efforts  on  Definition  of  Solid 
Waste  (see  preceding  discussion  on 
secondary  materials  outside  the  scope  of 
this  rule  above). 

4.  Iron  and  Steel  Industry  Approach 

As  part  of  EPA's  Common  Sense 
Initiative  for  the  iron  and  steel  industry, 
the  Specialty  Steel  Industry  of  North 
America,  the  Steel  Manufactures 
Association,  the  American  Iron  and 
Steel  Institute,  and  the  Metals  Industry 
Recycling  Coalition  provided  EPA  a 
June  27.  1995  draft  approach  for 
redefining  solid  wastes  (see  Docket  No. 
F-95-PH4A-FFFFF).  This  approach 
calls  for  flexible  minimum  management 
standards  to  be  met  which  conditionally 
e.xclude  recyclable  materials  from  the 
definition  of  solid  waste.  This  approach 
would  require  a  Facility  Operating  Plan 
which  includes:  a  spill  prevention  plan 
and  procedures;  types,  quantities,  and 
analysis  of  recycled  materials;  product 
specifications;  speculative  accumulation 
and  storage  requirements;  closure  plan: 
and  recordkeeping  and  reporting  for  off- 
site  shipments.  A  one  time  notification 
to  EPA  and  State  would  be  required, 
with  a  renewal  of  notification  for 
material  changes.  The  notification 
would  be  available  for  public  review  in 
EPA  files. 

Conditional  exclusion  would  apply 
only  to  secondary  mineral  processing, 
i.e.,  those  facilities  that  use  scrap  metal 
for  over  51  percent  of  feedstocks. 
Hazardous  waste  manifest  would  be 
required  for  off-site  shipments. 
Secondary  materials  must  be  stored  in  a 
manner  to  prevent  release  into  the 
environment  such  as  on  asphalt  or 
concrete  pads. 

Secondary  materials  could  not  be 
stored  for  longer  than  12  months. 
Increase  in  inventory  of  quantity  stored 
must  have  a  reasonable  market 
justification.  Land  applied  products 
produced  from  a  secondary  material 
may  not  be  used  unless  the  product 
satisfies  EPA's  current  use  constituting 
disposal  regulations. 

It  should  be  noted  that  the  Agency  is 
not  endorsing  the  Iron  and  Steel 
Industry  approach  at  this  time.  It  is 
discussed  here  for  the  purpose  of 
soliciting  comments  from  other  parties. 
Also,  the  Agency  has  summarized  here 
only  certain  parts  of  this  approach. 
Commentors  are  encouraged  to  review 
the  Iron  and  Steel  Industry's  entire 
document,  which  is  available  in  the 
RCRA  docket. 

5.  Alternatives  Suggested  by 
Environmental  Groups 

Representatives  of  environmental 
groups  have  also  suggested  alternatives 
to  EPA's  proposal.  As  noted  earlier. 


llietr  basic  legal  argument  is  that  land- 
based  units  have  sufficient  nexus  with 
disposal  to  be  within  RCRA  jurisdiction. 
They  also  have  suggested  specific 
changes  to  the  approach  EPA  is 
proposing  today."-  In  particular,  they 
suggest  further  conditions  relating  to 
use  of  land-based  units.  To  be 
considered  process  units,  an  owner 
operator  would  need  to  demonstrate  to 
an  authorized  State  or  to  EPA  that  the 
facility  routinely  manages  virgin 
materials  in  land-b^sed  units  and  that 
there  are  no  practical  alternatives  to  use 
of  land-based  units  for  secondary 
mineral  processing  materials.  They  also 
suggest  a  no  hackslidino  condinon: 
facilities  not  using  land-based  units 
before  the  rule  became  effective  could 
not  add  land-based  process  units 
thereafter.  Finally,  they  suggest  that 
eligibiUty  for  being  process  units  hinge 
on  control  of  releases  via  pathways 
other  than  groundwater  contamination, 
and  thus  include  conditions  to  prevent 
releases  to  air  and  surface  water. 

The  Agency  solicits  comment  on 
these  points.  We  note,  however,  that  the 
Agency  does  not,  on  initial 
consideration,  favor  case-by-case 
adjudication  of  the  practicality  of  use  of 
land-based  processing  units.  This  would 
appear  to  be  cumbersome  and  difficult 
to  administer.  The  suggested 
backsliding  provision  might  have 
associated  administrative  difficulties  as 
well,  when  dealing  with  such  questions 
as  incremental  expansions  or  allowing 
alternatives  for  existing  facilities 
commencing  a  different  type  of 
production  activity.  With  respect  to 
releases  via  exposure  pathways  other 
than  groundwater,  the  Agency  notes  that 
releases  to  surface  waters  are  already 
regulated  under  the  Clean  Water  Act, 
and  releases  to  ambient  air  are  either 
controlled  or  potentially  controlled  by 
the  Clean  Air  Act.  In  addition,  such 
pathways  would  be  amenable  to  control 
if  needed  under  the  case-by-case 
alternative  for  satisfying  the  process 
unit  condition,  as  discussed  above. 
Although  RCRA  authorities  certainly 
can  and  do  apply  to  these  types  of 
exposure  pathways,  the  Agency  does 
not  initially  believe  they  are  the  critical 
ones  for  assessing  in  every  situation 
whether  the  mineral  processing  unit  is 
functioning  as  a  process  unit.  EPA 
solicits  further  comment  on  these 
points,  however. 


"■  Memoranda  documenting  the  specific 
comments  received  from  representatives  of  these 
groups  (which  include  the  Environmental  Defense 
Fund)  are  pari  of  the  record  for  this  proposed  rule. 
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II.  Addition  of  Mineral  Processing 
Secondary  Materials  to  Units 
Processing  Bevill  Raw  Materials 

A.  Introduction 

This  section  of  the  preamble 
considers  a  similar  fact  pattern  to  the 
one  just  discussed.  Metal-bearing 
mineral  processing  secondary  materials 
are  added  to  a  process  unit,  except  that 
instead  of  a  process  unit  in  the  mineral 
processing  industry,  the  addition  is  to  a 
unit  involved  in  beneficiation.  Such  a 
unit,  considered  without  the  addition  of 
the  mineral  processing  secondary 
materials,  is  thus  processing  Bevill  raw 
materials,  and  the  wastes  from  the  unit 
would  be  exempted  from  Subtitle  C 
regulation  by  the  Bevill  amendment 
(section  3001  (a)(3)(A)(ii).  codified  at 
261.4(b)(7))  and  the  Agency's  198 
regulatory  determination,  the  issues 
addressed  here  are  whether  the  addition 
of  mineral  processing  secondary 
materials  changes  the  status  of  the 
resulting  wastes  from  Bevill  to  non- 
Bevill,  and  whether  addition  of  mineral 
processing  secondary  materials  converts 
the  status  of  a  process  unit  into  a  waste 
management  unit. 

The  Agency's  initial  view  is  that  these 
questions  cannot  be  considered  apart 
from  the  existing  Bevill  determination. 
EPA  has  already  determined  that  the 
wastes  from  these  processes  should  not 
be  controlled  under  Subtitle  C.  51  FR 
24496  July  3.  1986  (upheld  in 
Environmental  Defense  Fund  v.  EPA 
852  F.2d  1309  (D.C.  Cir.  1988)). 
Although  this  determination  can  be 
reconsidered,  and  altered  if  appropriate, 
if  the  determination  is  to  be 
■  reconsidered,  it  should  be  addressed 
directly  pursuant  to  the  Bevill 
determination  criteria  set  out  in  section 
8002.  not  through  a  potentially  back- 
door route.  Change  in  status  of  wastes 
or  a  unit  due  to  addition  of  mineral 
processing  secondary  materials  could  be 
such  a  back-door  route. 

B.  When  Wastes  From  Co-processing 
Retain  Bevill  Status 

EPA  is  thus  proposing  that  wastes 
from  beneficiation  units  that  also 
receive  metal-bearing  secondary 
materials  for  legitimate  recovery  retain 
their  Bevill  status,  subject  to  the 
following  conditions,  all  designed  to 
assure  that  the  wastes  remained  the  type 
that  the  Agency  determined  to  exempt 
from  Subtitle  C.  First,  the  wastes  need 
to  result  from  operations  that  process 
greater  than  50%  beneficiation  raw 
materials.  This  is  the  standard  condition 
EPA  applies  to  all  of  the  Bevill 
categories  to  distinguish  when  wastes 
result  from  the  enumerated  activity 
exempted  by  Congress.  See  56  FR  at 


7198  February  21.  1991;  50  FR  at  49190 
November  25.  1985;  54  FR  at  33620 
September  1.  1989;  Horsehead  Resource 
Development  Co.  v.  Browner.  16  F.3d 
1246,  1256  (D.C.  Cir.  1994)  (upholding 
this  test);  SoUte  Corp.  v.  EPA,  952  F  2d 
473.  491  (D.C.  Cir.  1991)  (upholding  this 
test).  Second,  addition  of  the  mineral 
processing  secondary  could  not  be  used 
as  a  means  of  surreptitious  disposal. 
Consequently,  the  Agency  would 
require  the  same  quantified  test  for 
legitimate  recycling  set  out  in  the 
previous  section.  In  addition,  case-by- 
case  determinations  of'sham  recycling 
could  also  be  made,  as  explained  above. 

EPA  also  solicits  comment  on 
whether  to  adopt  a  quantified  test  to 
assure  that  addition  of  mineral 
processing  secondary  materials  does  not 
have  a  significant  effect  upon  the  wastes 
resulting  from  the  process,  so  that  the 
wastes  remain  the  type  EPA  determined 
warranted  Subtitle  C  exemption.  EPA 
has  already  adopted  such  a  test  with 
respect  to  wastes  generated  from  Bevill 
devices  co-processing  hazardous  waste 
with  Bevill  raw  materials,  stating  in 
essence  that  the  resulting  wastes  (for 
example,  cement  kiln  dust  from  a 
cement  kiln  burning  hazardous  waste 
fuel)  retain  Bevill  status  so  long  as  their 
content  is  not  significantly  affected  by 
the  hazardous  waste  management 
activity.  "Significantly  affected"  is 
assessed  on  the  basis  of  either  a 
statistically  significant  increase  in 
concentrations  of  hazardous 
constituents  (or  increase  in  leachable 
concentrations)  over  the  non-waste 
baseline  (i.e.  the  baseline  being  the 
wastes  that  would  result  if  hazardous 
wastes  were  not  co-processed)  or 
environmentally  significant  increase  in 
concentrations  of  hazardous 
constituents  (or  increase  in  leachable 
concentrations).  See  266.112. 

Mineral  processing  industry 
representatives  have  criticized  applying 
this  test  here,  on  both  technical  and' 
legal  grounds.  They  contend  that  there 
are  difficulties  in  measuring  the 
contaminants  apportioned  to  the  Bevill 
unit  through  mineral  processing;  that 
the  undesirable  contaminants  are 
concentrated  through  mineral 
processing  and  effectively  passed 
through  the  Bevill  unit  in  sufficient 
volumes  such  that  Bevill  materials  may 
be  affected  over  long  periods  of  time. 
They  further  object  on  the  basis  that 
these  mineral  processing  secondary 
materials  are  in-process  intermediates 
which  are  not  solid  waste  and  therefore 
not  subject  to  RCRA  jurisdiction  (see 
Oct  2,  1995  meeting  National  Mining 
Association  notes.  RCRA  Docket  F-95- 
PH4A-FFFFF).  The  legal  objection  is 
that  the  situation  here  is  not  analogous 


to  that  in  §  266.112  because  the 
secondary  materials  come  from 
beneficiation  and  do  not  result  from 
commingling  with  a  hazardous  waste 
treatment  residue. 

EPA's  initial  view  is  that  the  situation 
discussed  here  is  sufficiently  similar  to 
that  dealt  with  in  §266.112  that  some 
type  of  comparability  test  to  ascertain 
that  resulting  wastes  have  not  been 
significantly  affected  is  desirable.  As 
discussed  earlier,  although  the  proposal 
would  not  classify  mineral  processing 
secondary  materials  as  hazardous 
wastes  per  se,  they  are  coming  from  a 
different  industry  segment  than 
beneficiation.  can  contain  higher 
concentrations  of  and  different 
hazardous  constituents  than  are  found 
in  beneficiation  raw  materials,  and  can 
be  managed  in  land-based  units.  At 
some  point,  if  waste  resulting  from  such 
activities  "is  'significantly  affected,'  it  is 
no  longer  just  (beneficiation  waste),  but 
[beneficiation  waste]  plus"  the  other 
hazardous  component.  Horsehead 
Resource  Development  Co.,  16  F.3d  at 
1258. 

The  Agency  is  soliciting  comments  on 
alternative  methods  for  determining 
whether  a  Bevill  waste  has  been 
significantly  affected  (i.e.,  made 
significantly  more  hazardous)  by  the 
introduction  and  re-processing  of 
mineral  processing  secondary  materials. 
The  Agency  recognizes  that  the  ability 
to  determine  whether  a  Bevill  waste  has 
been  significantly  affected  may  be  more 
difficult  for  some  Bevill  units, 
especially  copper  dump  leaching.  In 
this  case,  acid  solutions  from  non- 
mineral  processing  sources  are 
continuously  added  and  circulated 
through  the  process  making  it  difficult 
to  apportion  the  contribution  of 
contaminants  from  Bevill  and  non- 
Bevill  sources  over  time.  The  Agency 
seeks  comments  on  how  to  determine 
significant  changes  to  the  Bevill  waste 
in  these  types  of  situations.  One  option 
could  be  to  wait  until  the  Bevill  unit 
ceases  activity  before  making  the 
determination  that  the  wastes  in  the 
unit  qualify  for  the  Bevill  exclusion. 
However,  the  Agency  still  generally 
believes  that  beneficiation  wastes  are 
generated  in  such  large  quantities  that 
the  introduction  of  contaminants  from 
mineral  processing  secondary  materials 
should  not  result  in  significantly 
changing  the  hazardousness  of  the 
Bevill  waste. 

Provided  these  tests  are  met.  the 
Agency  is  proposing  that  resulting 
residues  retain  Bevill  status.  We 
reiterate  that  in  these  situations  the 
wastes  remain  the  type  of  waste  EPA 
has  determined  should  not  be  regulated 
under  Subtitle  C. 
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C.  Status  of  Units  Receiving  Mineral 
Processing  Secondary  Materials 

EPA  is  further  proposing  that  so  long 
as  mineral  processing  secondary 
materials  introduced  into  beneficiation 
units  are  being  legitimately  recycled, 
then  no  further  conditions  would  apply 
to  those  units.  The  Agency  is  thus  not 
proposing  conditions  distinguishing 
when  beneficiation  units  are  truly 
functioning  as  process  units  (the  issue 
discussed  in  the  previous  section  of  the 
preamble).  As  explained  above,  to  do  so 
would  appear  to  undermine  EPA's 
existing  determination  that  any  wastes 
from  the  unit — which  would  include 
leakage  from  the  unit — are  to  be 
accorded  the  Bevill  exemption.  The 
addition  of  mineral  processing 
secondary  materials  is  not  changing  the 
character  of  the  material  discarded  from 
the  unit.  EPA  does  not  see  why  it 
should  seek  to  condition  addition  of 
mineral  processing  secondary  materials 
to  the  unit  when  the  Agency  has  found 
it  unnecessary  to  develop  controls 
directly  as  part  of  the  Bevill 
determination.  EPA  solicits  comment  on 
this  issue,  however. 

D.  Mixing  of  Mineral  Processing 
Hazardous  Wastes  With  Bevill  Wastes 

EPA  is  further  proposing  that  if  any 
mineral  processing  hazardous  waste,  or 
indeed  any  hazardous  waste,  is 
disposed  with,  mixed  with,  or  otherwise 
combined  with  a  Bevill  waste,  the 
resulting  waste  is  regulated  under  RCRA 
Subtitle  C  (or.  in  the  situation  where  the 
mixture  results  in  elimination  of  a 
characteristic  that  the  activity  be     - 
regulated  as  a  form  of  treatment  subject 
to  regulation  under  Subtitle  C).  This 
situation  differs  from  that  discussed 
above.  Mineral  processing  secondary 
materials  are  not  being  recycled,  but  are 
simply  being  disposed.  They  are  not 
being  co-processed  with  raw  materials, 
but  being  mixed  with  wastes.  The 
Agency  is  proposing  that  Bevill  wastes 
not  be  allowed  as  an  unregulated 
dumping  ground  for  normal  Subtitle  C 
hazardous  wastes.  Cf.  Horsehead 
Resource  Development  Co.  v.  Browner. 
16  F.  3d  at  1258  ("it  simply  makes  no 
sense  to  permit  Bevill  devices  to  become 
inadequately  regulated  dumping 
grounds  for  hazardous  materials"). 
Environmental  releases  of  Bevill-exempt 
wastes  are  well  documented  and  the 
Agency  is  concerned  about  the  potential 
human  health  and  environmental  risks 
due  to  increased  hazardous  constituents 
resuhing  from  mixtures  of  hazardous 
waste  with  Bevill-exempt  wastes.  (See 
Human  Health  and  Environmental 
E)amages  from  Mining  and  Mineral 
Processing  Wastes.  EPA  Office  of  Solid 


Waste  1995).  Also  of  concern  is  Bevill- 
exempt  waste  direct  contact  and 
ingestion,  when  used  as  soil 
supplements,  fill  materials,  and  for 
landscaping  purposes. 

1  Background 

The  Subtitle  C  rules  state  generally 
that  mixtures  of  listed  wastes  and  solid 
wastes  remain  hazardous  until  delisted. 
Mixtures  of  characteristic  wastes  and 
solid  wastes  stop  being  hazardous  when 
the  resulting  mixture  no  longer  exhibits 
a  characteristic,  although  the  mixing  is 
normally  a  form  of  RCRA  treatment 
because  it  is  designed  to  render  the 
waste  non-hazardous  or  less  hazardous. 
See  generally  261.  3  (a)(2)(iv)  and  (d) 
and  the  definition  of  "treatment"  in  260. 
10.  More  basically,  placement  of 
hazardous  waste  in  a  storage  or  disposal 
unit  is  ordinarily  regulated  under 
Subtitle  C,  even  if  there  is  also  non- 
hazardous  waste  in  the  unit.  RCRA 
section  3004  (a)  and  264.  170  and  264. 
300.  These  rules  were  promulgated  in 
1980.  EPA  did  not  specifically  address 
their  applicability  when  the  waste  being 
mixed  with  a  hazardous  waste  was  a 
waste  exempted  under  the  Bevill 
amendment. 

EPA  took  up  that  issue  in  1989.  54  FR 
36592  (September  1.  1989).  EPA  stated 
in  that  rulemaking  that  the  mixture  rule 
does  apply  to  mixtures  of  listed  wastes 
and  Bevill-exempt  solid  wastes.  The 
Agency  further  stated  that  mixtures  of 
characteristic  hazardous  waste  and 
Bevill-exempt  solid  wastes,  which 
mixtures  exhibit  a  characteristic,  would 
be  subject  to  Subtitle  C  unless  (1)  the 
resulting  mixture  did  not  exhibit  any 
characteristic,  or  (2)  the  mixture 
exhibited  a  characteristic  imparted  to 
the  mixture  solely  from  the  Bevill- 
exempt  portion.  54  FR  at  36622  and 
36641.  The  Agency  also  exempted  from 
any  requirement  pertaining  to  treatment 
situations  where  characteristic  wastes 
were  mixed  with  Bevill-exempt  wastes 
where  the  resulting  mixture  no  longer 
exhibited  a  characteristic.  EPA  did  so 
largely  to  avoid  regulating  situations 
where  characteristic  mineral  processing 
materials  were  added  to  production 
processes  and  mixed  with  Bevill  raw 
materials  (a  situation  being  addressed 
elsewhere  in  this  proposal,  as  discussed 
in  the  preceding  subsection).  54  FR  at 
36622  and  36641. 

These  rules  were  challenged  and 
remanded  as  part  of  the  1991  Solite 
decision,  the  panel  deeming  the  issue  to 
be  controlled  by  the  court's  decision  in 
Shell  Oil  dealing  with  the  general 
mixture  rule  {Solite  Corp.  v.  EPA.  952  F. 
2d  473.  493-94  (D.C.  Cir.  1991)).  EPA 
reinstated  this  so-called  Bevill  mixture 
rule  as  part  of  the  emergency 


reinstatement  of  the  mixture  and 
derived-from  rules.  57  FR  7628  March  3, 
1992.  This  reinstatement  was  later 
found  to  be  procedurally  defective  in 
Mobil  Oil  v.  EPA.  35  F.3d  579  (D.C.  Cir. 
1994)  where  the  court  vacated  the  rules 
applicable  to  the  mixing  of 
characteristic  hazardous  waste  with  a 
Bevill  waste.  EPA  in  this  proposal  is 
responding  to  the  court's  mandate  in 
that  opinion. 

2.  Proposed  Amendments  to  Bevill 
Mixture  Rule 

EPA  is  proposing  here  to  have  all 
normal  Subtitle  C  consequences  apply 
when  hazardous  wastes  are  disposed 
with,  stored  with,  mixed  with  or 
otherwise  combined  with  Bevill-exempt 
solid  wastes.  If  a  listed  waste  is  mixed, 
the  resulting  mixture  is  a  Subtitle  C 
hazardous  waste  unless  delisted.  This  is 
the  same  result  for  mixing  a  listed 
hazardous  waste  with  any  solid  waste 
(see  261.3(a)(2)(iv)).  If  a  characteristic 
waste  is  mixed  with  a  Bevill-exempt 
solid  wast?,  and  the  resulting  mixture 
exhibits  the  characteristic  of  the 
hazardous  waste,  the  resulting  mixture 
would  be  a  Subtitle  C  hazardous  waste. 
If  the  resulting  mixture  does  not  exhibit 
a  characteristic  or  exhibits  only  the 
characteristic  of  the  Bevill  waste,  the 
activity  would  be  treatment  normally 
requiring  some  type  of  RCRA  control. 
Moreover,  the  unit  to  which  the 
characteristic  hazardous  waste  (i.e.  the 
non-Bevill  waste)  is  added  would  be  a 
regulated  unit  due  to  the  initial 
placement  of  hazardous  waste  •''.  as  well 
as  by  virtue  of  the  treatment  activity. 

EPA  is  taking  this  position  so  that 
Bevill-exempt  wastes  are  not  used  as  a 
means  for  regulated  hazardous  wastes  to 
avoid  the  Congressionally  prescribed 
controls  for  hazardous  wastes.  The 
Bevill  exemption  is  not  meant  to 
provide  a  harbor  for  other  hazardous 
wastes  and  EPA  is  concerned  about  the 
degree  of  mixing  that  occurs  for  some 
mineral  sectors  (see  Mineral  Processing 
Facilities  Placing  Mixtures  of  Exempt 
and  Non-Exempt  Wastes  in  On-Site 
Waste  Management  Units;  Human 
Health  and  Environmental  Damages 
from  Mining  and  Mineral  Processing 
Wastes.  EPA  Office  of  Solid  Waste  1995) 
EPA  Office  of  Solid  Waste  1995).  The 
Agency  is,  of  course,  altering  somewhat 
its  1989  position  which  allowed  some  ' 
mixed  characteristic/Bevill-exempt 
mixtures  to  avoid  Subtitle  C 
consequences,  but,  as  explained  above, 
the  Agency  did  so  largely  to  allow 
characteristic  mineral  processing 
secondary  materials  to  be  mixed  in 


"See.  e.g..  Chemical  Waste  Management  v.  EPA. 
976  F.  2d  at  20  n.  4. 
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Bevill  process  uniis.  The  Agency  is 
addressing  this  situation  directly  in 
today's  proposal  in  the  provisions 
dealing  with  solid  waste  classification 
issues.  The  remaining  situations  deal 
with  classic  waste  disposal,  storage, 
treatment,  or  mixing,  without  any  nexus 
to  recycling  or  production,  and  the 
Agency  is  convinced  that  it  is 
inappropriate  for  the  Bevill  exemption 
to  apply  outside  the  Bevill  context  in 
such  circumstances. 

EPA  also  notes  that  the  mixing 
principles  proposed  here  are  consistent 
with  the  boiler/industrial  furnace  rules 
dealing  with  co-processing  of  hazardous 
waste  fuels  and  Bevill  raw  materials, 
and  subsequent  classification  of 
resulting  wastes.  As  discussed  earlier, 
the  Agency  there  adopted  a  test  whereby 
resulting  wastes  would  retain  Bevill 
status  if  they  were  not  significantly 
affected  as  a  result  of  the  co-processing. 
See  266.112  and  section  II.C  above.  That 
situation,  however,  does  not  involve 
mixing  of  wastes,  but  mixing  of 
treatment  residue  (the  hazardous  waste 
fuel  combustion  residue)  with  raw 
materials  in  a  production  process 
(whose  air  emissions,  moreover,  are 
regulated  under  Subtitle  C  standards). 
The  situation  in  the  present  proposal  is 
simple  mixing  of  a  hazardous  waste 
with  another  waste,  and  none  of  the 
competing  considerations  raised  by  co- 
processing/recycling situations  apply. 

Examples 

The  following  examples  illustrate 
how  the  proposed  mixture  principle 
would  apply. 

Example  J.- Facility  A  generates  FOOl 
listed  solvents  which  it  mixes  with  a 
solid  waste  that  has  Bevill-exempt 
status. 

The  resulting  mixture  is  a  Subtitle  C 
hazardous  waste  unless  and  until  it  is 
delisted.  The  unit  where  the  wastes  are 
combined  is  a  Subtitle  C  regulated  unit. 

Example  2:  Facility  B  generates  a 
characteristic  ignitable  solvent  which  it 
adds  to  a  surface  impoundment 
containing  solid  waste  that  has  Bevill- 
exempt  status  and  also  exhibits  the 
toxicity  characteristic  for  lead.  The 
resulting  mixture  exhibits  the  toxicity 
characteristic  for  lead  but  is  not 
ignitable. 

The  addition  of  the  ignitable  waste  to 
the  impoundment  makes  the 
impoundment  a  regulated  unit.  It  is 
engaged  in  both  treatment  (removal  of 
the  ignitability  characteristic)  and 
disposal  (the  initial  placement  of  the 
ignitable  waste;  see  RCRA  section  3004 
(k)).  The  impoundment  would  thus  have 
to  obtain  a  Subtitle  C  permit  to  operate. 
In  addition,  land  disposal  restriction 
requirements  would  apply  to  the 


placement  of  the  ignitable  waste  in  the 
impoundment.  Tho  remaining  wastes  in 
the  unit  retain  their  Bevill  status 
because  they  do  not  exhibit  the 
characteristic  property  of  the  non-Bevill 
waste. 

Example  3:  Facility  C.  a  mineral 
processing  facility,  generates  a 
characteristic  metal-bearing  secondary 
material  exhibiting  the  toxicity 
characteristic  for  lead  which  it  sends  to 
a  beneficiation  operation  where  it  is  co- 
processed  with  beneficiation  raw 
materials.  The  resulting  waste  exhibits 
the  same  characteristic. 

The  resulting  waste  would  likely  be  a 
Bevill  waste  exempt  from  Subtitle  C 
requirements  (assuming  legitimate 
material  recovery  is  occurring).  Under 
this  proposal,  so  long  as  the 
beneficiation  process  utilizes  greater 
than  50%  Bevill  raw  materials  for  its 
input,  the  resulting  wastes  retain  Bevill 
status  provided  the  resulting  wastes  are 
not  significantly  affected  by  the 
contribution  ofthe  non-Bevill  feed. 

E.  Re-mining  Previously  Generated 
Mineral  Processing  Wastes 

EPA  believes  that  among  the  positive 
effects  of  this  proposal  would  be  to 
encourage  the  "re-mining"  of  previously 
generated  mineral  processing  wastes — . 
that  is.  the  excavation  of  such  wastes 
from  disposal  sites  (including 
remediation  sites)  for  purposes  of 
mineral  recoverj'.  Many  ofthe  60  or 
more  mine  and  mineral  processing  sites 
on  the  National  Priorities  List  could 
reduce  costs  of  remediation  by  re- 
mining.  Such  recovery  would  promote 
the  statutory  goals  of  less  land  disposal, 
increased  material  recovery,  and  also 
proper  waste  treatment  (since  the 
treatment  standards  for  most  mineral 
processing  wastes  are  based  on 
performance  of  High  Temperature  Metal 
Recovery  processes  such  as  smelting). 
The  reason  re-mining  could  be 
encouraged  is  that  the  previously 
disposed  mineral  processing  materials 
would  not  be  solid  wastes  once  they  are 
excavated  for  purposes  of  legitimate 
recovery  by  mineral  processing  or 
beneficiation  processes,  provided  they 
satisfy  the  same  conditions  that  a 
newly-generated  secondary  material 
from  mineral  processing  would  satisfy. 
See  also  261.1(c)(8)  (stating  that  a 
material  that  is  speculatively 
accumulated  need  not  be  considered  a 
solid  waste  any  longer  "once  they  are 
removed  from  accumulation  for 
recycling"). 

EPA  notes  further  that  excavation  of 
wa.stes  would  not  render  the  historic 
disposal  unit  subject  to  RCRA 
requirements.  See  53  FR  at  51444  (Dec. 
21.  1988)  (movement  of  waste  from  one 


unit  to  another  does  not  subject  the 
initial  unit  to  land  disposal  restriction 
requirements);  55  FR  at  8758  (same); 
Letter  from  Lisa  K.  Friedman.  Associate 
General  Counsel  Solid  Waste  and 
Emergency  Response  Division  to 
Richard  Stoll  (Sept.  5.  1990)  (indicating 
that  under  the  same  reasoning 
movement  of  waste  from  one  unit  to 
another,  by  itself,  does  not  trigger  RCRA 
permitting  requirements  for  the  initial 
unit)."*  EPA  notes  that  some  questions 
have  been  raised  about  the  scope  of 
EPA's  discussion  of  "active 
management"  in  the  preamble  to  the 
Sept.  1,  1989  rule.  In  that  discussion. 
EPA  described  some  activities  that 
could  subject  existing  waste 
management  units  containing  non- 
Bevill  wastes  to  Subtitle  C.  55  FR  at 
8755;  54  FR  at  36597.  The  1989 
preamble  did  not  specifically  address 
the  question  of  whether  removal  of 
some  waste  from  an  existing  unit 
subjects  the  waste  remaining  in  the  unit 
to  Subtitle  C  regulation.  EPA  is 
clarifying  that  the  Agency's  position,  as 
discussed  above,  is  that  removal  of 
waste  from  such  a  unit  does  not 
constitute  "disposal"  for  purposes  of    . 
triggering  Subfltle  C  regulation,  and  the 
language  ofthe  1989  preamble,  although 
somewhat  unclear,  should  be  read  to  be 
consistent  with  EPA's  statements  in  the 
NCP  preamble  on  this  point. 

III.  Mineral  Processing  Wastes  Covered 
by  This  Rule 

The  next  threshold  issue  for 
determining  the  scope  ofthe  proposed 
LDR, prohibitions  is  whether  wastes 
come  from  mineral  processing 
operations  rather  than  beneficiation 
operations.  As  discussed  earlier,  the 
only  wastes  whose  Bevill  status  EPA 
reexamined  in  1989  under  the  high 
volume/low  hazard  benchmark  were 
wastes  from  mineral  processing;  all 
beneficiation  wastes  con.sequenfly 
retained  Bevill  status.  See  section  I. A. 
above.  Thus,  the  only  wastes  that  were 
newly  identified  '^  as  hazardous  in  that 
rulemaking,  and  hence  subject  to  the 
LDR  prohibitions  proposed  today,  are 
those  from  mineral  processing. 

The  issue  addressed  here  is 
determining  which  wastes  from  the 
metal  recovery  sector  come  from 
mineral  processing  operations  and 
which  from  beneficiation  activities.  EPA 


'"A  copy  of  this  letter  and  related 
coirespondence  has  been  placed  in  the 
administrative  record  for  this  proposed  rule. 

"EPA  did  not  list  any  additional  wastes  from  the 
mineral  processing  sector.  Hence,  mineral 
processing  wastes  ineligible  for  Bevill  status  as  a 
result  ofthe  1989  rule  would  be  hazardous  only  if 
they  exhibit  a  characteristic.  This  is  why  the  text 
refers  only  to  "identified"  hazardous  wastes. 
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making  this  determination  in  the  1989 
rule  (see  54  Fed.  Reg.  36592,  36616-20 
codified  at  261.4(b)(7)).  In  essence, 
beneficiation  operations  typically  serve 
to  separate  and  concentrate  the  mineral 
values  from  waste  material,  remove 
impurities,  or  prepare  the  ore  for  further 
refinement.  Beneficiation  activities 
generally  do  not  change  the  mineral 
values  themselves  other  than  by 
reducing  (e.g..  crushing  or  grinding),  or 
enlarging  (e.g..  pelletizing  or 
briquetting)  particle  size  to  facilitate 
processing.  A  chemical  change  in  the 
mineral  value  does  not  typically  occur 
in  beneficiation. 

Mineral  processing  operations,  in 
contrast,  generally  follow  beneficiation 
and  serve  to  change  the  concentrated 
mineral  value  into  a  more  useful 
chemical  form.  This  is  often  done  by 
using  heat  (e.g.,  smelting)  or  chemical 
reactions  (e.g..  acid  digestion, 
chlorination)  to  change  the  chemical 
composition  of  the  mineral.  In  contrast 
to  beneficiation  operations,  processing 
activities  often  destroy  the  physical  and 
chemical  structure  of  the  incoming  ore 
or  mineral  feedstock  such  that  the 
materials  leaving  the  operation  do  not 
closely  resemble  those  that  entered  the 
operation.  Typically,  beneficiation 
wastes  are  earthen  in  character,  whereas 
mineral-processing  wastes  are  derived 
from  melting  or  chemical  changes. 

EPA  is  not  reopening  this  standard 
here.  What  EPA  has  done  since  the  1989 
rule,  however,  is  to  examine  mineral 
recovery  operations,  and  evaluate  the 
status  of  each  waste  generated  by  the 
process  pursuant  to  the  general  test  for 
distinguishing  mineral  processing  from 
beneficiation.  EPA's  tentative 
conclusions — including  process 
descriptions  for  each  of  the  41  mineral 
sectors,  description  of  each  waste 
generated  from  the  process,  and 
description  of  why  EPA  considers  each 
waste  to  be  from  mineral  processrng  or 
from  beneficiation  based  on  the 
application  of  the  existing  narrative 
lest — are  set  out  in  the  report 
"Identification  and  Description  of 
Mineral  Processing  Sectors  and  Waste 
Streams".  EPA  Office  of  Solid  Waste 
1995.  which  is  part  of  ihe  administrative 
record  for  this  proposal. 

EPA  solicits  commention  this 
document.  Comments  should  address 
the  factual  particulars  on  which  EPA's 
tentative  conclusion  is  based.  EPA  also 
notes  that  it  has  not  determined  whether 
or  not  to  consider  the  factual 
determinations  to  be  final  and  binding 
Agency  action  when  this  rule  is 
finalized.  The  alternatives,  on  which 
EPA  solicits  comment,  is  to  either  view 
each  waste-by-waste  determination  set 
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final,  binding  Agency  determination  of 
whether  the  waste  is  from  mineral 
processing  or  beneficiation.  or  to 
consider  the  conclusion  as  guidance, 
and  therefore  advisory  and  not 
absolutely  controlling  if  applied  in  an 
individual  context  such  as  an 
enforcement  proceeding.  A  possible 
reason  to  prefer  this  latter  approach  is 
not  to  deprive  decision-makers  of 
flexibility  in  evaluating  and  classifying 
the  complicated  factual  circumstances 
relating  to  particular  wastestreams.  On 
the  other  hand,  final  classification  after 
notice  and  comment  would  produce 
certainty  and  also  avoid  the  possibility 
of  inconsistent  determinations.  If  the 
Agency  decides  to  make  these 
classifications  final  and  binding 
determinations,  the  final  rule  will 
contain  appropriate  regulatory 
provisions  refiecting  these  decisions. 
The  Agency  also  cautions  that  this 
document  should  not  be  construed  to  be 
an  exclusive  list  of  mineral  processing 
and  associated  wastestreams:  other 
types  of  mineral  processing  wastes  may 
exist.  Thus,  the  omission  of  a 
wastestream  in  this  background 
document  does  not  relieve  the  generator 
from  the  responsibility  for  correctly 
determining  whether  each  of  its 
particular  wastes  is  covered  by  the 
Bevill  exemption  based  on  the  narrative 
criterion  in  261.4(b)(7)  for 
distinguishing  mineral  processing  from 
beneficiation. 

IV.  Responses  to  Court  Remands  on 
Mineral  Processing  Wastes 

A.  Applicability  of  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  to  Mineral  Processing  Wastes 

The  Agency  proposes  to  continue 
using  the  TCLP  (SW-e46  Test  Method 
1311)  as  the  basis  for  determining 
whether  mineral  processing  wastes  and 
manufactured  gas  plant  wastes  are 
hazardous  by  the  TC.  and  has  developed 
a  record  supporting  this  position. 

1.  Introduction 

When  the  Agency  promulgated  the 
TCLP  method  for  testing  whether  wastes 
exhibit  the  toxicity  characteristic,  the 
applicability  of  the  TCLP  test  to  mineral 
processing  wastes  was  challenged  in 
Edison  Electric  Institute  v.  EPA.  2  F.3d 
438  (D.C.  Cir.  1993)  {••Edison").  The 
Court  held  that  the  information  in  the 
record  at  the  time  was  insufficient  to 
show  a  rational  relationship  between 
the  TCLP  and  the  mismanagement 
scenario  for  mineral  processing  wastes. 

In  its  remand,  the  Court  did  not  rule 
that  the  Agency  must  demonstrate  that 
mineral  processing  wastes  are  typically 


or  commonly  disposed  in  a  municipal 
solid  waste  landfill  (MSWLF).  Rather, 
the  Court  held  that  the  Agency  must  at 
least  provide  some  factual  support  that 
such  a  mismanagement  scenario  is 
plausible  (2  F.3d  at  446-47).  The 
Agency  is  addressing  this  remand  in 
today's  proposed  rule  because  any 
applicable  land  disposal  restrictions 
would  have  little  meaning  unless  the 
Agency  has  a  basis  for  determining 
whether  these  mineral  processing 
wastes  are  hazardous  and  therefore 
subject  to  the  restrictions. 

2.  Agency  Response  to  the  Edison 
Electric  Institute  Remand 

Under  the  court's  ruling,  the 
application  of  the  TCLP  test  to  mineral 
processing  wastes  is  appropriate  if  the 
evidence  available  to  EPA  shows  that 
disposal  of  such  wastes  in  municipal 
solid  waste  landfills  is  a  "plausible" 
mismanagement  scenario  (not 
necessarily  requiring  that  it  be  typical  or 
common)  2  F.3d  at  446.  The  Agency 
believes  that  current  information  is 
sufficient  to  justify  applying  the  TCLP 
to  all  mineral  processing  wastes,  and  is 
proposing  today  to  reaffirm  its  original 
position  that  the  TCLP  is  appropriately 
applied  to  mineral  processing  wastes.^" 

EPA's  research  demonstrates  that 
mineral  processing  waste  may  plausibly 
be  mismanaged  in  ways  that  are  similar 
to  that  described  in  the  Agency's  general 
mismanagement  scenario  that  forms  the 
basis  for  the  TCLP  test  (i.e..  co-disposal 
in  an  unlined  municipal  solid  waste 
landfill  generating  mildly  acidic 
leaching  medium).  (See  Applicability  of 
the  Toxicity  Characteristic  Leaching 
Procedure  to  Mineral  Processing  Waste. 
EPA  Office  of  Solid  Waste  1995).  The 
Agency  recognizes  that  mineral 
processing  wastes  may  be  managed  in 
monofills  at  mineral  processing 
facilities:  however,  as  the  Court  noted, 
it  is  sufficient  if  co-disposal  with 
municipal  solid  wastes  (MSW)  is  simply 
a  plausible  mismanagement  scenario 
(2F.3d  at  446).  The  TCLP  is  designed  to 
ensure  that  waste  does  not  pose  a  risk 
of  present  or  potential  substantial 
hazard  even  if  mismanaged. 

In  an  earlier  rulemaking,  the  mining 
industry  contended  that  mineral 
processing  wastes  would  not  be 
disposed  in  MSWLFs  because  they  are 
generated  in  volumes  too  large  to  make 
such  disposal  practical.  54  FR  36592, 
36600-36603  September  1.  1989. 
However,  information  now  in  the  record 
shows  that  some  mineral  processing 


^  The  court  did  not  vacate  any  part  of  the  TCLP 
rule,  but  simply  remanded  it  to  the  Agency. 
Therefore,  no  change  in  the  regulatory  text  is 
needed  to  leave  the  rule  in  effect. 
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wastes  are  generated  in  very  low 
volumes.  (Applicability  of  the  Toxicity 
Characteristic  Leaching  Procedure  to 
Mineral  Processing  Waste,  EPA  Office  of 
Solid  Waste  1995),  and  indeed,  the  truly 
high  volume  mineral  processing  waste 
were  accorded  Bevill  status  in  the  1989 
rule.  While  some  mineral  processing 
wastes  are  generated  in  large  volumes 
and  disposed  on-site  as  industry 
contends,  the  Agency  has  found  that 
some  mineral  processing  wastes  are 
placed  in  dumpsters.  or  similar 
containers,  and  shipped  off-site  for 
commercial  disposal.  Accordingly, 
disposal  in  MSWLFs  is  entirely 
plausible. 

Furthermore.  EPA  now  has 
substantial  direct  evidence  of  actual 
disposal  of  mineral  processing  wastes  in 
MSWLFs.  In  response  to  the  Court's 
remand,  the  Agency  performed  a 
literature  search  to  identify  potential 
cases  of  co-disposal  of  mineral 
processing  wastes  in  MSWLFs,  and 
found  a  number  of  cases  of  co-disposal 
throughout  the  country.  This  should  not 
be  a  surprise  because  these  mineral 
processing  sites  are  spread  out  across 
the  country,  and  many  are  located 
within  highly  populated  areas.  These 
cases  include,  but  are  not  limited  to,  co- 
disposal  of  mineral  processing  wastes 
from  the  refining  of  alumina,  copper, 
gold,  ferrous  metals,  lead,  silver,  and 
zinc.  Such  wastes  have  been  disposed  in 
various  states  throughout  the  United 
States,  representing  all  geographic  and 
climatic  regions.  The  Agency  also  found 
several  cases  where  manufactured  gas 
plants  wastes  were  disposed  in 
MSWLFs.  (See  Applicability  of  the 
Toxicity  Characteristic  Leaching 
Procedure  to  Mineral  Processing  Waste. 
EPA  Office  of  Solid  Waste  1995). 

The  Agency  found  additional  cases  of 
possible  co-disposal  of  mineral 
processing  wastes  with  MSW,  even 
though  there  was  uncertainty  as  to 
whether  the  waste  originated  from  a 
non-exempt  mineral  processing 
operation.  The  uncertainty  is  due,  in 
part,  to  inconsistent  terminology 
applied  to  mineral  wastes,  and  to  the 
fact  that  these  wastes  often  become 
indistinguishable  from  other  soil  and 
debris  in  MSWLFs.  Documentation  from 
landfill  operators  and  regulators 
cleaning  up  contaminated  landfills 
typically  does  not  distinguish  emiong 
regulatory  terms  such  as 
"beneficiation,"  "exempt"  and 
"nonexempt"  mineral  processing,  and 
"primary"  and  "secondary"  mineral 
wastes.  Rather,  generic  terms  describe 
such  materials  as  flue  dust,  slag,  and 
tailings.  The  wastes  thus  appear  mineral 
processing  in  origin.  The  Agency  found 
cases  where  each  of  these  terms  were 


used  to  describe  wastes  found  in 
MSWLFs.  (See  AppHcability  of  the 
Toxicity  Characteristic  Leaching 
Procedure  to  Mineral  Processing  Waste. 
EPA  Office  of  Solid  Waste  1995).  While 
there  is  some  uncertainty  as  to  the 
origin  of  such  wastes,  there  is  at  least  a 
significant  possibility  that  they  are  from 
primary  mineral  processing  facilities. 
EPA  believes  that  this  information 
should  not  be  ignored,  but  rather  should 
be  considered  in  conjunction  with  the 
other  evidence  of  known  co-disposal,  to 
assess  the  likelihood  that  mineral 
processing  wastes  are  exposed  to  the 
type  of  landfill  or  landfill-like  leaching 
medium  replicated  in  the  TCLP. 

In  addition  to  the  above  cases,  the 
Agency  has  evidence  that  mineral 
processing  wastes  have  been  co- 
disposed  with  plant  trash  and  other 
miscellaneous  solid  wastes  in  on-site 
landfills.  In  some  cases,  these  landfills 
accepted  MSW  from  nearby 
communities.  Again,  the  type  of 
leaching  medium  generated  would  have 
the  properties  modelled  by  the  TCLP.  In 
addition,  analysis  of  data  submitted  by 
mineral  processing  facilities  in  the 
Agency's  1989  National  Survey  of  SoUd 
Wastes  from  Mineral  Processing 
Facilities  reveals  several  cases  in  which 
survey  respondents  reported  disposing 
mineral  processing  wastes  with  other 
solid  wastes  in  landfills  or  other  land- 
based  units.  All  of  the  literature 
searches,  survey  analysis,  and 
supporting  information  are  located  in 
the  TCLP  Technical  Background 
Document  in  the  RCRA  docket  for 
public  review. 

3.  The  Synthetic  Precipitation  Leaching 
Procedure  (SPLP) 

Although  the  Agency  believes  that  the 
TCLP  test  is  an  appropriate  test  for 
assessing  the  toxicity  of  mineral 
processing  wastes,  EPA  acknowledges 
that  industry  has  raised  concerns  about 
this  test.  The  mining  industry  contends 
that  the  TCLP  test  mobilizes  specific 
metals  in  an  atypical  fashion.  Further, 
industry  claims  that  the  SPLP  test 
method  1312  is  a  more  appropriate  test 
for  mineral  processing  wastes.  See 
American  Mining  Congress  (AMC) 
Comments  on  LDR  Phase  II  RCRA 
docket  dated  March  17,  1986.  AMC 
contends  that  mine  waste  piles  are  not 
usually  acidic  in  nature;  nor  are  they 
exposed  to  organic  acids.  AMC  argued 
that  acetic  acid  used  in  the  TCLP  test 
was  highly  aggressive  in  solubilizing 
lead,  and  the  use  of  acetic  acid  would 
seriously  overstate  the  potential  of  such 
materials  to  leach  lead  into  the 
environment. 

AMC  also  contends  that  under  the 
Extraction  Procedure  test  (the  previous 


test  used  by  the  Agency  to  evaluate  a 
wastes'  toxicity),  companies  could  use 
the  Structural  Integrity  Procedure  (SIP) 
for  monolithic  wastes  and  its  use  was 
more  consistent  with  the  large  size  of 
mineral  processing  wastes  rather  than 
grinding  dowTi  wastes  to  meet  the  size 
reduction  requirements  of  the  TCLP.  In ' 
AMC's  July  24.  1992  comments  on  55 
FR  21450.  industry  indicated  that 
Standard  Method  1312  could  be 
modified  for  use  on  mineral  processing 
wastes  if:  1)  different  leach  media  were 
developed  for  wastes  generated  east  and 
west  of  the  Mississippi,  and  2)  abandon 
the  size  reduction  requirement. 

At  this  time,  EPA  aoes  not  have 
enough  information  to  fully  evaluate  the 
merits  of  AMCls  claims.  The  SPLP  test 
was  used,  in  addition  to  relaxing  the 
corrosivity  standard  by  one  order  of 
magnitude  on  each  end  of  the  pH  scale, 
to  determine  which  large  volume/low 
toxicity  (special)  mineral  processing 
wastes  to  set  apart  from  all  other 
mineral  processing  wastes.  54  FR  15316, 
15340  (April  17,  1989).  These  relaxed 
standards  were  used  only  as  a  screening 
tool  to  determine  a  low  hazard  criteria 
for  large  volume  mining  waste.  54  FR 
36592  (September  1, 1989).  hi  this  final 
rule  on  the  Bevill  exclusion,  the  Agency 
stated  that  the  SPLP  test  was  "solely  a 
preliminary  screening  device  to 
determine  which  mineral  processing 
wastes  are  special  wastes,  and  will  not 
be  used  in  determining  which  wastes 
will  subsequently  be  regulated  under 
Subtitle  C."  54  FR  at  36597.  In  this  same 
rule,  commenters  noted  that  EPA  should 
not  replace  the  TCLP  test  with  the  SPLP 
to  screen  mineral  processing  wastes 
because  the  Agency  had  not 
demonstrated  that  the  EP  and  TCLP 
significantly  overestimated  the  leaching 
of  metals  from  mineral  processing 
wastes. 

TCLP  is  the  Agency's  method  of 
simulating  the  movement  or  leaching 
from  waste  management  units  to 
groundwater,  based  on  extensive 
research  (e.g.,  lysimiter  testing) 
simulating  landfill  conditions.  When 
the  EPA  promulgated  the  TCLP  (see  55 
FR  11798,  March  29, 1990),  the  Agency 
was  responding  to  the  Congressional 
directive  to  address  the  leaching  of 
organic  compounds,  particularly 
volatiles,  and  to  improve  the 
groundwater  model  and  operational 
shortcomings  of  the  EP,  which  was  in 
place  prior  to  1990.  (See  55  FR  11800). 
The  1990  final  rule  completed  a 
thorough  evaluation  of  issues 
surrounding  the  appropriate  test,  based 
on  a  proposal  (June  13. 1986)  and  a 
number  of  supplemental  notices,  as  well 
as  a  related  land  disposal  restrictions 
notice.  (See  51  FR  24856,  July  9.  1986; 
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51  FR  33297,  September  19,  1986;  51  FR 
40572,  November  7,  1986).  The 
Agency's  response  to  comments  on  the 
TCLP  are  found  in  the  background 
document  entitled  "Technical  and 
Response  to  Comment  Document  for  the 
TCLP  (Method  1311)"  (1989). 

EPA  has  very  limited  representative 
data  about  which  mineral  processing 
wastestreams  would  fail  either  a  TCLP 
test  or  a  SPLP  test.  (Further  discussions 
on  the  SPLP  test  are  found  in 
Applicability  of  the  Toxicity 
Characteristic  Leaching  Procedure  to 
Mineral  Processing  Waste.  EPA  Office  of 
Solid  Waste  1995).  Indeed,  the  Agency's 
estimates  of  costs  cover  a  wide  range  in 
part  because  of  the  significant 
uncertainty  about  which  wastestreams 
would  be  covered  by  the  proposed  rule. 
EPA  solicits  data  about  which 
wastestreams  would  fail  the  SPLP  test 
and  which  would  fail  a  TCLP  test,  about 
the  risks  to  the  environment  that  may 
result  from  wastestreams  that  fail  one 
but  not  both  tests  under  current 
management  practices,  and  the  costs  of 
subjecting  such  wastestreams  to  the 
requirements  of  this  proposed  rule.  EPA 
solicits  such  data  because  it  would 
permit  a  better  assessment  of  whether  to 
use  the  SPLP  test  instead  of  the  TCLP 
test.  The  Agency  is  also  soliciting 
comments  on  any  other  tests  now  in  use 
either  by  private  industry  or  the  states 
which  may  more  accurately  determine 
the  toxicity  of  mineral  processing 
wastes. 

4.  Request  for  Comments 

The  Agency  encourages  all  interested 
parties  to  provide  comments  or  further 
information  on  the  issues  addressed  in 
this  section.  The  Agency  is  particularly 
interested  in  receiving  additional 
information  indicating  whether  mineral 
processing  wastes  and  manufactured  gas 
plant  wastes  have  been  mismanaged  and 
co-disposed  with  other  wastes  in 
MSWLFs  or  other  environments  where 
they  are  exposed  to  a  comparable  type 
of  leaching  medium.  Information  is  also 
solicited  on  the  practical  aspects  of 
using  the  TCLP  as  a  uniform  test  for 
determining  hazardous  characteristics  of 
mineral  processing  wastes.  The  Agency 
further  requests  comments  on  its 
discussions  of  alternative  test  methods. 

B.  Remanded  Mineral  Processing  Wastes 

The  Agency  is  proposing  to  revoke  the 
current  hazardous  waste  listings  for  five 
court-remanded  smelting  wastes.  The 
Agency  is  also  proposing  not  to  re-list 
them  as  hazardous.  Instead,  the  Agency 
would  regulate  them  as  characteristic 
wastes. 

In  1980,  the  Agency  listed  as 
hazardous  eight  wastes  generated  by 


primary  metal  smelters  (45  FR  J3066, 
33124,  47832-34,  (1980)).  The  Agency 
listed  the  wastes  pursuant  to  40  CFR 
261.1  l(aK3)  because  they  contained  one 
or  more  of  the  hazardous  constituents 
listed  in  40  CFR  261.  Appendix  vm. 
The  eight  wastes  are  described  as 
follows: 

K064 — Acid  plant  blowdown  slurry/sludge 

resulting  finom  the  thickening  of  blowdown 

»lun7  from  primary  copper  production. 
K065 — Surface  impoundment  solids 

contained  in  and  dredged  from  surface 

impoundments  at  primary  lead  smelting 

^ilities. 
K066 — Sludge  from  treatment  of  process 

wastewater  and/ or  acid  plant  blowdown 

from  primary  zinc  production. 
IC067 — Electrolytic  anode  slimes/sludges 

from  primary  zinc  production. 
K068 — Cadmium  plant  leach  residue  (from 

oxide)  from  primary  zinc  production. 
K088 — Spent  potliners  from  primary 

aluminum  reduction. 
K090 — Emission  control  dust  or  sludge  from 

ferrochromium-silicon  production. 
K091 — Emission  control  dust  or  sludge  firom 

ferrochromium  production. 

In  October  of  1980,  in  response  to 
congressional  enactment  of  the  Bevill 
Amendment,  the  Agency  suspended  its 
listing  of  the  eight  wastes.  (46  FR  4614- 
15,  27473  (1980).  In  1985.  EPA 
proposed  a  new  rule  relisting  six  of  the 
eight  wastes  (50  FR  40292,  40295 
(1985)).  (The  Agency  chose  not  to 
propose  to  re-list  two  of  the  original 
eight  wastestreams  (electrolytic  anode 
slimes/sludges,  K067,  and  cadmium 
plant  leach  residue,  K068,  from  primary 
zinc  production)  because  it  found  that 
industry  was  routinely  recycling  these 
secondary  materials  in  an 
environmentally  sound  manner.) 
However,  the  Agency  never 
promulgated  a  final  rule  based  on  the 
1985  proposal;  furthermore,  it  withdrew 
its  proposal  on  October  9,  1986  (51  FR 
36233). 

In  the  case  of  Environmental  Defense 
Fund  V.  EPA.  852  F.2d  1316  (D.C.  Cir, 
1988)  EPA  was  ordered  to  make  a  final 
decision  regarding  whether  to  re- list  six 
of  the  metal  smelting  wastes  that  it  had 
proposed  to  list  in  1985,  and  to  reduce 
the  scope  of  the  Bevill  exemption  as  it 
applies  to  mineral  processing  wastes. 
The  Agency  complied  with  this  order 
when  it  re-listed  the  six  wastes. 

The  American  Mining  Congress 
(AMC)  challenged  these  listings.  In 
American  Mining  Congress  v.  EPA.  907 
F.2d  1179  (DC.  Cir.  1990)  the  Court 
upheld  the  Agency's  decision  to  re-list 
waste  K088,  spent  potliners  from 
primary  aluminum  reduction,  but  found 
that  the  Agency's  record  for  the  five 
remaining  waste  streams  did  not 
adequately  address  certain  issues  raised 
in  comments  during  the  rulemaking. 


Since  the  Court  did  not  vacate  the 
listings,  they  technically  remain  in 
effect. 

Having  completed  further  study,  the 
Agency  is  today  proposing  to  revoke  the 
five  remanded  waste  listings.  Because  of 
changes  in  the  nature  of  the  wastes 
generated  and  the  way  in  which  they  are 
managed,  the  Agency  has  determined 
that  they  no  longer  meet  the  criteria  for 
listing.  Individual  wastes  of  this  type 
will  be  regulated  if  they  exhibit  a 
hazardous  characteristic. 

In  determining  whether  these  wastes 
should  continue  to  be  listed,  the  Agency 
applied  the  criteria  specified  in  40  CFR 
262.11(a),  and  its  policy  on  listing 
discussed  most  recently  at  59  FR  66073- 
75  (Dec.  22, 1994).  As  discussed  at 
greater  length  in  the  December  22, 1994 
Federal  Register,  the  Agency  takes  into 
account  factors  other  than  the 
characteristics  of  the  waste  itself  in 
making  a  listing  decision.  Such  factors 
include  (among  other  things)  the 
quantity  of  the  waste  generated, 
plausible  management  scenarios,  and 
the  coverage  of  other  regulatory 
programs.  Where  the  Agency  has 
information  regarding  the  way  a  waste 
is  handled  at  most  of  the  facilities  at 
which  it  is  generated,  it  may  do  a  more 
refined  analysis  of  plausible 
management  scenarios. 

Specifically,  the  Agency  is  proposing 
to  revoke  the  listing  for,  and  to  not  re- 
list: copper  acid  plant  blowdown 
(K064);  surface  Lmpoundment  solids  at 
primary  lead  smelters  (K065);  acid  plant 
blowdown  from  primary  zinc 
production  (K066);  emission  control 
dust  and  sludge  from  ferrochromium- 
silicon  production  (K090);  and  emission 
control  dust  or  sludge  from 
ferrochromium  production  {K091).  A 
description  of  the  current  management 
of  these  wastes  and  the  rationale  for  this 
proposal  is  in  the  RCRA  docket  for  this 
proposed  rule. 

The  Agency  encourages  all  interested 
parties  to  provide  comments  on  the 
issues  pertaining  to  the  listing 
revocations,  and  decision  not  to  re-list, 
these  wastes. 

C.  Lightweight  Aggregate  Mineral 
Processing  Wastes 

1.  Background 

The  Agency  is  proposing  that  air 
pollution  control  dust  and  sludge  from 
the  production  of  lightweight  aggregate 
be  classified  as  a  mineral  processing 
waste  that  is  no  longer  eligible  for  the 
Bevill  exemption. 

Lightweight  aggregate  air  pollution 
control  (APC)  dust  and  sludge,  was  one 
of  many  mineral  processing  wastes  that 
was  made  conditionally  exempt  from 


II 
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RCRA  Subtitle  C  requirements  under  the 
1980  Bevill  Amendment  to  RCRA.  In 
1990,  following  more  detailed  study  of 
the  generation  rates  for  this  waste,  the 
Agency  determined  that  it  did  not 
qualify  for  the  Bevill  exemption  (55  FR 
2322,  2340,  January  23,  1990).  In  1991, 
the  Federal  Appeals  Court  directed  the 
Agency  to  reconsider,  after  providing 
notice  and  soliciting  comments, 
whether  these  wastes  qualify  for  the 
Bevill  exemption.  [Solite  Corporation  v. 
EPAt952  F.2d  at  500.  In  today's  rule, 
the  Agency  is  reexamining  and 
soliciting  comments  on  whether 
lightweight  aggregate  APC  dust  and 
sludge  is  eligible  for  coverage  under  the 
Bevill  exemption. 

2.  Agency  Response  to  the  Remand 

For  purposes  of  EPA's  1989  and  1990 
Rules  concerning  Bevill  eligibility  for 
mineral  processing  wastes,  high  volume 
is  defined  as  greater  than  45,000  metric 
tons  per  year,  per  facility,  for  a  solid 
waste,  or  1.000,000  metric  tons  per  year, 
per  facility,  for  a  liquid  waste,  averaged 
across  all  facilities  generating  a 
particular  waste.  To  determine  whether 
APC  dust  and  sludge  from  lightweight 
aggregate  production  satisfied  the  high 
volume  criterion,  the  Agency  analyzed 
data  from  its  1989  National  Survey  of 
Solid  Wastes  from  Mineral  Processing 
Facilities  (SWMPF  Survey)  and  data 
from  public  comments  submitted  by 
affected  companies  (e.g.,  Solite).  These 
methods  and  analysis  are  available  for 
public  review  in  the  RCRA  docket  (see 
Lightweight  Aggregate  Production  and 
Air  Pollution  Control  Wastes,  EPA 
Office  of  Solid  Waste  1995). 

None  of  the  methods  used  resulted  in- 
a  volume  estimate  that  is  greater  than 
45,000  metric  tons  per  year,  the  high 
volume  criterion  for  solid  special 
mineral  processing  wastes.  SWMPF 
Survey  data  from  two  Confidential 
Business  Information  (CBI)  facilities 
have  been  included  in  a  separate 
analysis  using  all  methods.  The  results, 
which  remain  confidential,  are  not 
substantially  different  than  the  results 
presented  previously.  Based  on  this 
analysis,  the  Agency  tentatively  finds 
that  APC  dust  and  sludge  from 
lightweight  aggregate  production  is  not 
a  high  volume  waste  and  so  does  not 
qualify  for  the  Bevill  exemption. 
Therefore,  the  Agency  is  proposing  that 
these  wastes  be  classified  as  a  mineral 
processing  wastes  that  are  no  longer 
eligible  for  the  Bevill  exemption. 

These  wastes  are  alternatively  used  as 
building  materials,  recycled  back  into 
the  process,  or  land  disposed. 
Lightweight  aggregate  APC  dust  and 
sludge  seldom  fail  the  TCLP,  thus  they 
are  usually  not  characteristic  hazardous 


wastes.  Further,  the  Agency  believes 
this  rule  will  not  impose  significant 
regulatory  costs  on  the  Lightweight 
Aggregate  sector  since  much  of  the  APC 
dust  and  sludge  is  no  longer  generated 
due  to  process  changes.  (See 
Lightweight  Aggregate  Production  and 
Air  Pollution  Control  Wastes,  EPA 
Office  of  Solid  Waste  1995.). 

3.  Request  for  Comments 

The  Agency  encourages  all  interested 
parties  to  review  the  record  of  the 
Agency's  analysis  in  the  RCRA  docket 
and  provide  comments  or  further 
information  on  the  data,  methodology, 
and  findings  related  to  this  issue. 

D.  Mineral  Processing  Wastes  From  the 
Production  of  Titanium  Tetrachloride 

The  Agency  is  proposing  that  iron 
chloride  waste  acid  from  the  production 
of  titanium  tetrachloride  be  classified  as 
a  mineral  processing  waste  that  is  not 
eligible  for  the  Bevill  exemption.  Waste 
acid  from  the  production  of  titanium 
tetrachloride  was  one  of  numerous 
mineral  processing  wastes  that  was 
conditionally  exempt  from  RCRA 
Subtitle  C  requirements  under  EPA's 
initial  interpretation  of  the  Bevill 
amendment.  In  1989,  following  a  study 
of  the  waste's  circumstances  of 
generation,  the  Agency  determined  that 
titanium  tetrachloride  waste  acid  did 
not  qualif>'  for  the  Bevill  exemption 
because  if  was  a  mineral  processing 
waste,  not  a  beneficiation  waste,  and 
did  not  meet  the  high  volume/low 
hazard  criteria  established  by  EPA  for 
determining  those  mineral  processing 
wastes  subject  to  the  Bevill  exemption. 
(See  54  FR  36592,  September  1,  1989.) 

One  producer  of  titanium 
tetrachloride,  DuPont,  requested  a 
determination  that  waste  from  its 
production  process  be  categorized  as 
beneficiation  waste,  on  the  ground  that 
its  process  was  different  from  the  purely 
mineral  processing  processes  used  by 
other  manufacturers  and  included  a 
beneficiation  step  as  well  which 
generated  the  wastes  at  issue.  However, 
EPA  chose  to  clarify  DuPont's  waste 
acids  as  mineral  processing  wastes. 
DuPont  challenged  this  decision,  and 
the  Court  remanded  EPA's  decision  for 
further  consideration  on  the  grounds 
that  the  Agency's  explanation  for  its 
decision  was  unclear.  Solite  Corporation 
V.  EPA.  952  F.2d  at  494-95.  The  Agency 
is  today  responding  to  the  Court's 
directive  to  clarify  its  rational  for 
determining  whether  this  waste  is 
properly  classified  as  a  beneficiation  or 
mineral  processing  waiJte. 

EPA  established  the  broad  standard 
for  making  this  determination  in  the 
1989  rule  (see  54  Fed.  Reg.  36592, 


36616.  September  1, 1989).  As  described 
in  section  III  above,  beneficiation 
operations  typically  serve  to  separate 
and  concentrate  the  mineral  values  from 
waste  material,  remove  impurities,  or 
prepare  the  ore  for  further  refinement. 
Beneficiation  activities  generally  do  not 
change  the  mineral  values  themselves 
other  than  by  reducing  (e.g.,  crushing  or 
grinding),  or  enlarging  (e.g.,  pelletizing 
or  briquetting)  particle  size  to  facilitate 
processing.  A  chemical  change  in  the 
mineral  value  or  the  waste  product  does 
not  typically  occur  in  beneficiation. 
Mineral  processing  operations,  in 
contrast,  generally  follow  beneficiation 
and  serve  to  change  the  concentrated 
mineral  value  into  a  more  useful 
chemical  form  and  change  the  chemical 
composition  of  the  waste.  In  contrast  to 
beneficiation  operations,  processing 
activities  often  destroy  the  physical 
structure  of  the  incoming  ore  or  mineral 
feedstock  such  that  the  materials  leaving 
the  operation  do  not  closely  resemble 
those  that  entered  the  operation. 
Typically,  beneficiation  wastes  are 
earthen  in  character,  whereas  mineral- 
processing  wastes  are  derived  from 
melting  or  other  chemical  changes.  EPA 
is  not  reopening  this  standard  here.  EPA 
is  only  applying  the  existing  Bevill 
criteria  to  this  particular  set  of  facts. 

The  Du  Pont  Corporation  operates  a 
chloride-ilmenite  process  at  three  of  its 
plants  in  which  low-grade  ilmenite  ore 
is  utilized  to  produce  high-purity 
titanium  tetrachloride.  Because  ilmenite 
contains  significant  quantities  of  iron, 
use  of  this  process  requires  removal  of 
the  iron  from  the  titanium  feedstock,  in 
the  form  of  iron  chloride.  Du  Pont 
contends  that  the  iron  chloride  waste  is 
a  beneficiation  waste  because  it  is 
generated  through  the  removal  of  iron 
from  the  ilmenite  ore  before  the 
physical  structure  of  the  ore  is 
destroyed  in  the  subsequent 
chlorination  step  of  the  chloride- 
ilmenite  process.  This  process, 
conducted  by  Du  Pont  at  its  Edgemoor, 
Delaware  and  New  Johnsonville, 
Termessee  plants  and  at  its  DeLisle 
plant  in  Pass  Christian,  Mississippi,  is 
described  in  more  detail  in  the 
background  document  in  the  RCRA 
docket.  Du  Pont  conducts  a  similar 
process  in  Antioch,  California  using 
rutile,  which  has  a  lower  iron  content 
than  ilmenite. 

There  are  four  sequential  steps  in  Du 
Font's  chloride-  ilmenite  process,  the 
first  two  of  which  occur  within  the  same 
vessel:  (1)  chlorine  gas  reacts  with  iron 
from  the  ilmenite  ore  to  form  iron 
chloride  gas;  (2)  chlorine  gas  reacts  with 
titanium  in  the  ilmenite  ore  to  form 
titanium  tetrachloride  gas;  (3)  the  iron 
chloride  is  condensed  and  separated  to 
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lomi  a  wasie  iron  cnionue  acid;  and 
finally  (4)  the  titanium  tetrachloride  is 
condensed  and  processed  to  form 
titanium  oxide  pigment,  the  saleable 
product.  The  issue  remanded  in  Solite 
is  whether  the  iron  chloride  acid  waste, 
which  is  produced  in  gaseous  form  at 
step  (1)  but  removed  from  the  vessel  as 
a  liquid  at  step  (3).  is  a  mineral 
processing  waste  that  does  not  qualify 
for  the  Bevill  exemption,  or  a 
benehciation  waste  covered  by  the 
Bevill  exclusion  under  40  CFR 
261.4(b)(7). 

After  further  review  of  this  issue,  the 
Agency  today  proposes  to  reaffirm  its 
initial  finding  that  these  wastes  are 
mineral  processing  wastes.  The 
distinction  between  beneficiation  and 
mineral  processing  for  the  chloride- 
ilmenite  process  is  not  an  obvious  one. 
as  the  Solite  court  recognized.  However, 
after  carefully  reviewing  all  the 
information  provided  by  DuPont,  EPA 
continues  to  believe  that  the  waste  is 
most  accurately  characterized  as  a 
mineral  processing  waste.  Because,  in 
the  earlier  rulemaking,  EPA  and  DuPont 
both  characterized  the  chloride-ilmenite 
process  as  involving  both  beneficiation 
and  mineral  processing,  the  court's 
analysis  took  the  same  approach.  The 
court  found  no  explanation  in  the 
record  as  to  why  this  particular  mixed 
process  should  be  characterized,  as  a 
whole,  as  mineral  processing  rather  than 
beneficiation,  and  remanded  to  EPA  for 
a  fuller  explanation  or  reconsideration. 
Since  the  Agency  now  believes  that  it  is 
more  accurate  to  state  that  no 
beneficiation  occurs  in  this  process  at 
all.  that  issue  is  no  longer  the  focus  of 
analysis. 

The  type  of  operation  used  by  Du 
Pont  in  the  chloride-ilmenite  process, 
chlorination,  must  be  evaluated  in  light 
of  EPA"s  definitions  of  mineral 
beneficiation  and  processing, 
bidications  of  mineral  processing  are 
found  when  there  are  significant 
chemical  changes  in  the  ore  being 
processed  and  the  products  and  waste 
streams  from  the  operation  are 
significantly  different  from  the  ore 
entering  the  operation.  Beneficiation.  in 
contrast,  usually  involves  non-chemical 
changes  such  as  crushing  and  grinding 
to  concentrate  the  ore  (see  54  FR  36618, 
September  1,  1989).  While  some 
processes  that  change  the  chemical 
character  of  the  ore  have  been  included 
in  the  regulatory  definition  of 
"beneficiation",  these  are  relatively  few 
and  are  specifically  enumerated  in  that 
rule  (See  54  FR  36618-36621, 
September  1,  1989  and  40  CFR 
261.4(b)(7)). 

In  addressing  this  issue  previously, 
EPA  assumed  that  at  least  some  of  the 


steps  in  the  chloride-ilmenite  process 
involved  beneficiation.  The  court's 
analysis  reflected  this  assumption  and 
focused  on  how  a  process  that  involved 
both  beneficiation  and  mineral 
processing  steps  should  be 
characterized  for  regulatory  purposes. 
However,  the  Agency  has  reexamined 
the  sequence  of  operations  and  now 
believes  this  conclusion  was 
inconsistent  with  EPA's  general 
approach  to  defining  beneficiation. 
Specifically,  even  the  first  step  in  the 
process,  chlorine  gas  reaction  with  iron 
from  the  ilmenite  ore  to  form  iron 
chloride  gas,  is  best  characterized  as  a 
mineral  processing — not  a  beneficiation 
operation.  In  DuPont  s  process,  chlorine 
gas  is  reacted  with  the  iron  in  the  ore 
in  the  first  step  to  produce  a  new  and 
significantly  different  chemical 
compound  than  the  feedstock  ore, 
namely  liquid  iron  chloride  waste  acid. 
The  iron  is  more  than  simply  removed; 
the  solid  iron  in  the  ore  undergoes  a 
chemical  reaction  with  the  chlorine  gas 
to  form  a  new  compound,  namely  iron 
chloride  gas.  This  reaction  is  the 
beginning  of  a  significant  change  to  the 
physical  and  chemical  structure  of  the 
ore.  This  change  is  similar  to  the 
reaction  of  chlorine  gas  with  solid 
titanium  to  form  titanium  tetrachloride 
gas.  The  reaction  of  chlorine  gas  with 
both  iron  and  titanium,  which  occur  in 
the  same  vessel,  destroys  the  physical 
and  chemical  nature  of  the  ore.  In  fact, 
these  same  reactions  occur  at  Du  Font's 
Antioch  facility  and  generates  a  similar 
iron  chloride  waste  acid  that  DuPont  is 
not  claiming  to  be  a  beneficiation  waste 
(Identification  and  Description  of 
Mineral  Processing  Sectors  and  Waste 
Streams,  EPA  Office  of  Solid  Waste 
1995). 

The  iron  chloride  waste  is  more 
similar  to  such  typical  mineral 
processing  wastes  as  acid  plant 
blowdown  than  to  classic  beneficiation 
wastes  such  as  mill  tailings.  In  terms  of 
mineral  processing,  the  removal  of  iron 
from  a  titanium  ore  is  no  different  than 
the  removal  of  lead  and  other 
compounds  during  the  smelting  of  a 
copper  ore  which  produces  the  acid 
plant  blowdown. 

It  is  correct  that  some  processes  that 
involve  a  chemical  change,  such  as  heap 
leaching,  are  treated  as  beneficiation. 
However,  such  processes  generally 
result  in  a  waste  stream  that  is  very 
similar  in  nature  to  ore  or  mill  tailings. 
While  such  processes  also  generate  a 
liquid,  metal-bearing  material  that  is 
wholly  unlike  the  original  ore,  that 
material  is  not  waste  but  goes  into  the 
production  process.  In  contrast,  the 
chloride-ilmenite  process  generates  a 
liquid  waste  stream  entirely  different  in 


character  from  the  ore.  The  remaining 
portion  of  the  ore  remains  in  process 
(and  then  only  for  the  short  period  of 
time  before  it  becomes  a  gas).  Since  it 
is  the  waste  that  is  the  principal  source 
of  environmental  concern,  it  is  useful  in 
drawing  the  line  between  beneficiation 
and  mineral  processing  to  consider 
whether  the  waste,  as  opposed  to  the 
material  remaining  in  production,  is 
generally  similar  in  nature  to  the 
original  ore.  Under  that  analysis,  the 
DuPont  process  would  not  appear  to  be 
beneficiation. 

Furthermore,  as  stated  earlier,  the  rule 
that  defines  "beneficiation"  enumerates 
a  limited  number  of  processes  that 
constitute  beneficiation  even  though 
they  do  involve  some  chemical  as  well 
as  physical  change  to  the  ore.  However, 
the  initial  step  of  the  chloride-ilmenite 
process  is  not  one  of  those  processes. 
This  step  involves  chlorination.  The 
rule  states  that  chlorination  constitutes 
beneficiation  only  when  it  is  used  in 
preparation  for  a  leaching  operation  that 
does  not  produce  a  final  or  intermediate 
product  that  does  not  undergo  further 
beneficiation  or  processing  (see  40  CFR 
261.4(b)(7)).  In  DuPont's  case,  the  first 
step  of  the  operation  is  followed  not  by 
a  leaching  step  but  by  further 
chlorination,  which  in  turn  continues  to 
destroy  the  chemical  and  physical 
structure  of  the  ore.  In  other  words,  no 
part  of  the  production  sequence 
involving  the  reaction  of  ilmenite  ore 
with  chlorine  in  the  fluid  bed  reactor 
falls  within  the  definition  of 
beneficiation.  Accordingly,  all  wastes 
associated  with  this  sequence  are 
mineral  processing  wastes.  Because  the 
liquid  iron  chloride  wastes  from  this 
operation  are  not  high  volimie.  whether 
considered  separately  or  as  part  of  the 
larger  titanium  tetrachloride  industry, 
they  are  not  eligible  for  the  Bevill 
exemption. 

Nevertheless,  even  if  the  first  step 
were  considered  beneficiation.  EPA 
believes  that  strong  policy  reasons  exist 
for  treating  the  wastes  from  this 
particular  mixed  process  as  mineral 
processing  wastes.  As  the  court 
recognized,  a  process  like  DuPont's  may 
not  fall  neatly  into  one  category  or  the 
other.  In  such  cases,  it  will  only  lead  to 
regulatory  uncertainty  if  it  is  necessary 
to  try  to  ascertain  which  part  of  a  multi- 
step  process  a  particular  waste  derives 
from  (especially  where,  as  here,  the 
wastes  derive  from  more  than  one  step 
and  are  commingled  when  they  exit  the 
process).  The  beneficiation-mineral 
processing  distinction  is  already 
complicated  when  applied  to  physically 
distinct  processes,  and  EPA  believes 
that  adding  further  complications,  by 
attempting  to  draw  the  distinction 


Federal  Register   '  Vol.  61.  No.  17  f  Thursday,  January  25.  1996  /  Proposed  Rules 


2359 


JMI 


among  steps  that  all  occur  within  the 
same  physical  processing  unit,  will 
make  such  determinations  unduly 
difficult,  time-consuming,  and 
dependent  on  the  precise  facts  at  a 
particular  place  and  time  (e.g..  the  mix 
of  wastes  from  a  process  might  even 
vary  over  time).  In  such  cases,  EPA 
believes  that  the  overall  process  should 
be  assessed  as  a  whole,  to  determine 
whether  it  appears  more  like 
beneficiation  or  like  mineral  processing. 
In  this  case,  the  ilmenite  enters  the 
process  as  an  ore,  and  is  completely 
transformed  within  a  single  vessel  into 
two  chlorinated  streams  (which  exit  the 
vessel  in  gaseous  form).  "This  kind  of 
complete  transformation  is  much  more 
in  the  nature  of  mineral  processing  than 
beneficiation.  That  is,  the  waste 
generated  from  this  chloride-ilmenite 
reaction  is  low  volume  and  highly  toxic. 
Furthermore,  as  EPA  noted  in  the 
previous  rulemaking,  the  waste  stream 
at  issue  is  very  similar  in  content  to  the 
waste  stream  from  the  "chloride" 
process,  which  EPA  found  (without 
challenge)  to  be  mineral  processing. 

In  the  prior  rulemaking,  DuPont 
asserted  that  the  first  step  of  its  process 
was  similar  in  nature  to  processes  used 
by  others  for  enhancing  the  titanium 
concentration  in  ilmenite.  and  that 
those  other  processes  were  being  treated 
by  the  Agency  as  beneficiation. 
However,  those  processes  are  not  before 
the  Agency  at  this  time  and  without 
more  detailed  information  on  the 
processes  involved  EPA  is  taking  no 
position  on  whether  the  analysis  here 
might  alter  its  approach  to 
characterizing  those  processes  and 
wastes  should  that  question  be 
presented. 

The  Agency  is  proposing  that  iron 
chloride  waste  from  the  production  of 
titanium  tetrachloride  using  the 
chloride-ilmenite  process  be  classified 
as  a  mineral  processing  waste  that  is  not 
eligible  for  the  Bevill  exemption. 
Further,  the  Agency  believes  this  rule 
will  not  impose  significant  regulatory 
costs  on  the  titanium  sector  using  the 
ilmenite  process  since  much  of  the  iron 
chloride  acid  wastes  are  no  longer 
generated  due  to  process  changes.  (See 
Identification  and  Description  of 
Mineral  Processing  Sectors  and  Waste 
Streams,  EPA  Office  of  Solid  Waste 
1995).  The  Agency  encourages  all 
interested  parties  to  provide  comments 
or  further  information  on  this  issue. 

V.  Land  Disposal  Restrictions  for 
Mineral  Processing  Wastes 

EPA  is  proposing  to  apply  the  existing 
Universal  Treatment  Standards  (UTS)  to 
the  newly  identified  mineral  processing 
wastes;  i.e.  to  the  mineral  processing 


wastes  that  exhibit  a  characteristic  and 
do  not  have  Bevill  status  and  are  not 
excluded  from  being  solid  wastes  due  to 
recycling.  Existing  data  indicate  that 
these  wastes  are  similar  to  those  for 
which  the  UTS  are  achievable,  and 
consequently  that  UTS  fairiy  reflect  the 
performance  of  Best  Demonstrated 
Available  Technology  for  these  wastes. 
See  generally  "BOAT  Background 
Document  for  Mineral  Processing 
Wastes"  in  the  docket  for  this  proposed 
rule. 

A.  Treatability  Data 

In  developing  treatment  standards  for 
these  wastes,  EPA  investigated  several 
sources  of  treatability  data.  The  primary 
sources  of  data  reviewed  include 
sampling  data  from* the  Office  of 
Research  and  Development,  Office  of 
Water,  responses  (from  waste 
generators),  RCRA  Section  3007  requests 
for  information,  EPA-sponsored  surveys 
of  facilities  in  the  mining  and  mineral 
processing  sectors,  public  responses  to 
proposed  rules  on  EPA's  interpretation 
of  the  Bevill  exclusion,  and  various 
other  literature  sources. 

EPA  also  examined  the  available  data 
and  transferability  of  treatment  data 
from  other  metal-bearing  wastes.  EPA 
specifically  looked  at  data  for  wastes 
that  are  comprised  primarily  of 
inorganic  materials  and  that  also 
contained  a  wide  range  of  metals  and/ 
or  mixes  of  metals.  Most  of  these  data 
are  for  metal-bearing  RCRA  hazardous 
wastes  (both  listed  and  characteristic 
wastes).  Other  treatability  data  involves 
contaminated  soils  from  Superfund 
mining  sites.^' 

Furtnermore,  to  assess  the  general 
treatability  of  the  mineral  processing 
wastes,  EPA  compared  the 
concentrations  of  metals  in  untreated 
mineral  processing  wastes  with  the 
untreated  concentrations  corresponding 
to  the  data  used  in  developing  UTS. 
(See  the  background  document.)  Results 


"  Nolwithslanding  EPA's  solicitarion  of  treatment 
data  from  mineral  processing  wastes  (Advanced 
Notice  of  Proposed  Rulemaking— Phase  IV).  EPA 
presently  has  limited  information  on  actual 
treatment  of  mineral  processing  wastes.  An 
elemental  phosphorous  facility  reported  generating 
four  different  hazardous  process  waste  streams,  and 
presented  total  constituents  and  TCLP  data  for  these 
waste  streams.  (See  "BOAT  Background  Document 
for  Mineral  Processing  Wastes"  in  the  docket  for 
this  rule.)  All  four  untreated  waste  streams 
exceeded  UTS  levels  and  consequently  will  have  to 
be  treated  when  this  rule  is  finalized.  Treatment 
data  for  the  characteristic  metals,  as  well  as  metals 
that  could  be  underlying  hazardous  constituents, 
was  submitted  for  45  samples.  All  45  sampling 
events  met  the  UTS  levels  with  the  exception  of  one 
data  point  (barium  exceeded  UTS  levels).  The 
detection  limit  for  selenium  was  above  the  UTS 
level,  and  consequently  could  not  be  evaluated. 
(See  "BOAT  Background  Document  for  Mineral 
Processing  Wastes"  in  the  docket  for  this  rule. 


of  analysis  showed  that  most  of  the 
metals  were  present  at  concentrations 
below  the  metal  levels  in  the  untreated 
wastes  used  to  set  UTS.  Specifically,  for 
all  the  metals  in  wastewaters,  almost  90 
percent  were  found  to  be  at  levels  below 
those  in  the  corresponding  untreated 
wastes.  Likewise,  for  metals  in 
nonwastewaters.  more  than  80  percent 
of  the  concentration  data  points  were 
found  to  be  below  levels  in  the 
corresponding  untreated  wastes  used  to 
set  UTS,  with  one  exception.  For 
thallium,  60  percent  of  the  data  points 
for  untreated  mineral  processing  wastes 
were  above  levels  found  in  the 
untreated  wastes  used  to  develop  the 
thallium  UTS.  For  this  reason,  the 
Agency  is  concerned  that  the  wastes 
considered  in  developing  the  thallium 
UTS  may  not  have  reflected  treatment  of 
wastes  with  significant  concentrations 
of  thallium,  and  solicits  data  on 
potential  revisions  to  thallium  standards 
for  mineral  processing  wastes. 

B.  Universal  Treatment  Standards  (UTS) 

As  stated  above,  the  Agency  is 
proposing  to  apply  UTS  to  treat  the 
metal  and  cyanide  hazardous 
constituents  in  the  newly  identified 
mineral  processing  wastes.  The 
nonwastewater  treatment  standards  for 
10  of  the  metals  is  based  on  the 
performance  of  High  Temperature  Metal 
Recovery  (HTMR)  processes,  and  also 
can  be  achieved  by  stabilization.  The 
standards  for  arsenic  are  based  on 
vitrification  and  the  standard  for 
mercury  on  roasting  or  retorting. 
Cyanide  standards  can  be  achieved  by 
performance  of  combustion  technologies 
including  HTMR."  The  metal  UTS  for 
wastewaters  were  based  on  chemical 
precipitation  as  BDAT.  Depending  on 
the  initial  concentration  of  metal 
constituents  in  the  wastewater, 
operating  conditions  such  as  retention 
time,  flocculating  agents,  reagent 
concentrations  such  as  iron  affect 
solubility  of  other  metals,  and  mixing 


"  Materials  being  recycled  for  metal  recovery 
that  would  be  excluded  from  being  solid  wastes 
under  this  proposal  would  normally  be  processed 
in  an  HTMR  type  of  process  (usually  smelling). 
Residues  from  that  processing  thus  would  likely 
meet  the  treatment  standards  proposed  in  this  rule. 

In  addition  to  the  HTMR  and  stabilization 
technologies  mentioned  in  the  section  discussing 
TC  metals  above,  several  hydrometallurgical 
technologies  (based  primarily  on  leaching)  have 
been  tested  and  documented  by  the  Bureau  of 
Mines  as  capable  of  concentrating  valuable  metals 
from  low-grade  ores  nr  from  tailings.  The  residual 
(i.e..  extracted  material)  is  often  then  suitable  for 
further  processing.  EPA  does  not  currently  have  a 
significant  amount  of  data  on  leaching  recovery 
processes  or  other  hydrometallurgical  processes  for 
metal-bearing  mineral  processing  residues.  Based 
on  engineering  judgment,  however,  it  is  likely  that 
these  technologies  could  be  designed  such  that  the 
residues  also  could  meet  UTS. 
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may  need  to  be  adjusted  to  comply  with 
the  standards.  These  high 
concentrations  are  a  direct  result  of  the 
techniques  and  principles  used  to 
process  the  minerals.  Anions,  such  as 
cyanide,  have  been  specifically  selected 
as  part  of  the  mineral  processing  design 
in  order  to  provide  the  necessary 
extraction  conditions  for  certain  metals 
and  tend  to  favor  dissolution  of  some 
metals  over  others.  Furthermore.  EPA  is 
not  precluding  the  use  of  metal  recovery 
technologies  for  wastewaters,  which 
typically  include  reverse  osmosis, 
cation  exchange,  chelation,  solvent 
extraction,  electrolysis,  and  selective 
precipitation. 

The  cyanide  wastewater  and 
nonwastewater  UTS  were  based  on  the 
treatment  of  wastewaters  via  alkaline 
chlorination.  These  standards  were 
promulgated  for  total  and  amenable 
cyanides.  In  applying  UTS  level 
wastewater  standards  to  these  wastes. 
EPA  notes  that  metal  and  cyanide  limits 
set  for  this  industry  under  CWA 
categorical  standards  are  equal  to  or  less 
than  the  UTS. 

Mineral  processing  wastes  may  also 
exhibit  some  of  the  other  characteristics, 
usually  corrosivity  or  reaciivity.  In  such 
cases,  the  waste  would  have  to  be 
treated  to  remove  the  characteristic 
property  as  well  as  to  treat  any 
underlying  hazardous  constituents  that 
are  present  in  treatable  concentrations. 
With  respect  to  treatment  of  corrosive 
mineral  processing  wastes.  EPA  has 
information  indicating  that  recovery 
processes  such  as  solvent  extraction, 
crystallization,  and  incineration  can 
recover  the  sulfuric  acid  for  reuse  fsee 
"Treatment  Technology  Background 
Document"  dated  January,  1991;  also 
Background  Document  supporting 
BDAT  for  K061.  dated  August.  1991). 
EPA  requests  comment  on  any  recovery 
process  for  the  acidic  wastes  from 
-mineral  processing.  Information 
submitted  should  include  limitations 
based  on  waste  specifications  and 
performance  data  showing  untreated 
and  treated  concentrations  of  the  metal 
impurities  found  in  these  corrosive 
wastes. 

This  proposal  also  covers  one  further, 
somewhat  anomalously  classified,  type 
of  mineral  processing  waste — newly 
identified  wastes  from  manufactured  gas 
plants.  During  the  process  of  developing 
the  Phase  II  rule,  EPA  received  several 
comments  requesting  clarification  of  the 
regulatory  status  of  de-Bevilled  wastes 
from  manufactured  gas  plants.  These 
wastes  are  considered  to  be  from 
mineral  processing,  for  reasons 
explained  in  the  1989  regulatory 
classification  rulemaking.  54  FR  36592, 
36619  (September  1,  1989).  The  Agency 


indicated  that  these  newly  identified 
wastes  would  be  subject  to  treatment 
standards  developed  for  newly 
identified  mineral  processing  wastes  in 
this  proceeding.  54  FR  at  36624.  Today's 
proposal  applies  to  all  of  the  hazardous 
wastes  from  manufactured  gas  plants 
that  no  longer  have  Bevill  status.  Unlike 
the  other  mineral  processing  wastes, 
however,  these  wastes  are  primarily 
organic  and  thus  would  be  amenable  to 
treatment  by  combustion  technologies. 
Since  combustion  is  generally  not  a 
matrix-dependent  type  of  treatment, 
EPA  sees  no  reason  that  these  wastes 
could  not  be  treated  to  achieve  UTS  for 
the  contained  organic  hazardous 
constituents. 

VI.  Capacity  Determination  for  the 
Newly  Identified  Mineral  Processing 
Wastes 

A.  Introduction 

This  section  summarizes  the  results  of 
the  capacity  analysis  for  the  newly 
identified  mineral  processing  wastes. 
For  details  on  data  sources, 
methodology,  and  the  capacity  analysis 
for  the  wastes  covered  in  this  proposed 
rule,  see  the  "Background  Document  for 
Capacity  Analysis  for  Land  Disposal 
Restrictions,  Phase  IV — Newly 
Identified  Mineral  Processing  Wastes 
(Proposed  Rule)." 

In  general,  EPA's  capacity  analysis 
focuses  on  the  amount  of  waste  to  be 
restricted  from  land  disposal  that  is 
currently  managed  in  land-based  units 
and  that  will  require  alternative 
treatment  as  a  result  of  the  LDRs.  The 
quantity  of  wastes  that  are  not  managed 
in  land-based  units  (e.g.,  wastewaters 
managed  only  in  RCRA  exempt  tanks, 
with  direct  discharge  to  a  POTW)  is  not 
included  in  the  quantities  requiring 
alternative  treatment  as  a  result  of  the 
LDRs.  Also,  wastes  that  do  not  require 
alternative  treatment  (e.g.,  those  that  are 
currently  treated  using  an  appropriate 
treatment  technology)  are  not  included 
in  these  Quantity  estimates. 

EPA's  decision  on  whether  to  grant  a 
national  capacity  variance  is  based  on 
the  availability  of  alternative  treatment 
or  recovery  technologies.  Consequently, 
the  methodology  focuses  on  deriving 
estimates  of  the  quantities  of  waste  that 
will  require  either  commercial  treatment 
or  the  construction  of  new  on-site 
treatment  as  a  result  of  the  LDRs. 
Quantities  of  waste  that  will  be  treated 
adequately  either  on-site  in  existing 
systems  or  off-site  by  facilities  owned  by 
the  same  company  as  the  generator  (i.e., 
captive  facilities)  are  omitted  from  the 
required  capacity  estimates.*' 


''  Traditionally,  capacity  analyses  have  focused 
on  the  demand  for  alternative  capacity  once 


B.  Capacity  Analysis  Results  Summary 

EPA  is  considering  several  regulatory 
options  that  may  affect  the 
determination  of  a  national  capacity 
variance  for  the  newly  identified 
mineral  processing  wastes.  Details  of  the 
methodology  and  estimates  of  affected 
facilities  and  waste  quantities  are 
provided  in  the  capacity  analysis 
technical  background  document 
described  above. 

EPA  estimates  that  for  the  regulatory 
options  described  previously  for  the 
newly  identified  mineral  processing 
wastes,  few  (if  any)  facilities  or  waste 
quantities  will  be  affected  by  this  rule. 
This  estimate  is  based  on  data 
indicating  that  the  current  predominant 
management  of  these  wastes, 
stabilization,  will  be  adequate  for 
meeting  the  proposed  treatment 
standards.  Thus,  a  national  capacity 
variance  is  not  warranted  for  all  or  most 
of  these  wastes  since  ample  stabilization 
treatment  capacity  exists.  Exceptions 
appear  to  be  the  relatively  small 
quantities  of  nonwastewaters  with 
sufficiently  high  levels  of  arsenic  or 
mercury  and  with  certain  types  of  waste 
characteristics  for  which  treatments 
such  as  vitrification  (for  arsenic- 
containing  wastes)  or  acid  leaching/ 
retorting  (for  mercury-containing 
wastes)  might  be  required.  Because 
these  treatments  do  not  appear  to  be 
commercially  available  at  this  time.  EPA 
is  proposing  to  grant  a  one-year  national 
capacity  variance  for  characteristically 
hazardous  arsenic  nonwastewaters  and 
High  Mercury  Subcategory 
nonwastewaters  (i.e..  260  mg/kg  and 
above  total  mercury).  EPA  also  is 
considering  to  further  define  which 
arsenic  wastes  would  not  be  amenable 
to  available  treatment  to  meet  the 
standards,  and  thus  would  need  the 
variance.  For  example.  EPA  could  use 
criteria  such  as  concentration  (as  with 
mercury  wastes),  metal  species,  and/or 
waste  characteristics. 

Because  the  information  on  which 
these  proposed  variance  decisions  are 
based  may  be  incomplete  or  dated,  EPA 
requests  data  on  the  generation, 
characteristics,  and  management  of  the 
newly  identified  mineral  processing 
wastes,  particularly  for  any  wastes  that 
may  pose  unique  treatability  and/or 
capacity  problems.  Furthermore, 
although  EPA  believes  that  stabilization 


existing  on-site  capacity  and  captive  off-site 
capacity  have  t>een  accounted  for.  However,  for 
some  of  the  wastes  at  issue  in  this  proposed  rule, 
ii  may  not  be  feasible  to  ship  wastes  off-site  to  a 
commercial  facility.  In  particular,  facilities  with 
large  volumes  of  wastes  may  not  readily  be  able  to 
transport  their  waste  to  treatment  facilities. 
Alternative  treatment  for  these  wastes  may  need  to 
be  constructed  on  site. 
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can  meet  the  treatment  standards 
proposed  for  the  majority  of  these 
wastes.  EPA  encourages  the  use  of 
recovery  technologies  where  feasible. 
EPA  requests  comments  and  data  on 
metals  recovery  processes  including 
applicability  to  different  waste  groups, 
capacity,  and  whether  additional  time 
will  be  needed  to  construct  these 
processes. 

EPA  currently  does  not  have  data  on 
the  quantities  of  soil  and  debris  that 
may  be  contaminated  with  newly 
identified  mineral  processing  wastes. 
However,  as  with  other  newly  identified 
mineral  processing  wastes,  few  (if  any) 
facilities  or  waste  quantities  axe  likely  to 
be  impacted  by  the  proposed  rule. 
Therefore,  EPA  is  proposing  not  to  grant 
a  national  capacity  variance  for  soil  and 
debris  contaminated  with  newly 
identified  mineral  processing  wastes. 
EPA  requests  comment  and  data  on  the 
generation  and  management  of  soil  and 
debris  contaminated  with  newly 
identified  mineral  processing  wastes. 

Finally,  despite  tne  uncertainty  about 
quantities  of  radioactive  wastes  mixed 
with  newly  identified  mineral 
processing  wastes,  any  new  commercial 
capacity  that  becomes  available  will  be 
needed  for  mixed  radioactive  wastes 
that  were  regulated  in  previous  LDR 
rulemakings  and  whose  variances  have 
already  expired.  Thus,  EPA  has 
determined  that  sufficient  alternative 
treatment  capacity  is  not  available  for 
any  newly  identified  mixed  radioactive/ 
mineral  processing  wastes,  and 
therefore  is  proposing  to  grant  a  two- 
year  national  capacity  variance  for  these 
wastes.  EPA  requests  comment  and  data 
on  the  generation  and  management  of 
newly  identified  mixed  radioactive/ 
mineral  processing  wastes. 

EPA  notes  further  that  the  proposal 
would  encourage  recycling  of  mineral 
processing  secondary  materials  through 
an  exclusion  from  the  definition  of  solid 
waste.  This  should,  among  other  things, 
reduce  the  amount  of  wastes  subject  to 
LDR  standards  and  correspondingly 
reduce  the  necessity  of  national  capacity 
variances.  However,  where  land-based 
process  units  are  involved,  the 
exclusions  are  conditioned  on  the  units' 
satisfying  certain  criteria  in  a  manner 
that  may  require  some  time.  For 
example,  if  a  unit  must  install 
groundwater  monitoring,  or  make 
changes  in  design,  or  receive  case-by- 
case  approval  of  alternative  design  or 
operating  practices  from  an  authorized 
state,  the  changes  could  not  be  made 
immediately.  EPA  is  not  proposing  any 
type  of  national  capacity  variance  to 
accommodate  these  situations.  Because 
the  portions  of  the  rule  dealing  with 
amendments  to  the  solid  waste 


definition  are  not  tjeing  proposed 
pursuant  to  HSWA,  they  would  not  take 
effect  immediately  in  authorized  states, 
and  instead  would  wait  on  the 
authorization  process.  This  could  take 
several  years.  It  is  EPA's  initial  view 
that  this  process  would  provide 
sufficient  lead  time  in  authorized  states 
for  facilities  intending  to  utilize  land- 
based  process  units  to  adjust  their 
operating  practices. 

C.  Mineral  Processing  Wastes  Injected 
Into  Class  I  Underground  Injection 
Wells 

Class  I  injection  wells  currently 
receive  mineral  processing  wastes  for 
which  EPA  is  proposing  treatment 
standards  today.  The  volumes  vary  in 
amount  by  facility  and  are  all  disposed 
on  site.  None  of  these  facilities  transport 
their  waste  off-site  or  currently  have  the 
necessary  capacity  to  treat  their  waste 
on-site  by  acceptable  means. 
Additionally,  for  those  facilities  affected 
by  the  proposed  treatment  standards 
which  are  unable  to  make  a  successful 
no-migration  demonstration  and/or  are 
unable  to  meet  the  requirements  of  other 
proposed  options,  constructing  a 
treatment  facility  on-site  would  require 
a  significant  amount  of  time.  Therefore 
the  Agency  is  proposing  to  grant  a  two- 
year  national  capacity  variance  for  these 
wastes. 

EPA  requests  comments  on  this 
proposed  capacity  determination.  In 
particular,  EPA  requests  data  on  the 
generation,  characteristics,  and 
management  of  the  wastes  injected  into 
Class  I  wells.  In  addition.  EPA  requests 
data  on  the  availability  of  treatment 
capacity  for  these  wastes. 

Part  Two:  Other  RCRA  Issues 

I.  Exclusion  of  Processed  Scrap  Metal 
and  Shredded  Circuit  Boards  from  the 
Definition  of  Solid  Waste 

A.  Processed  Scrap  Metal  Being 
Recycled 

1.  Summary 

The  Agency  proposes  to  amend  the 
definition  of  solid  waste  by  excluding 
processed  scrap  metal  being  recycled 
from  RCRA  jurisdiction.  After  further 
study,  the  Agency  believes  that 
processed  scrap  metal  being  recycled  is 
distinct  from  other  secondary  materials 
defined  as  wastes  due  to  established 
markets  for  the  material's  utilization, 
inherent  positive  economic  value  of  the 
material,  the  physical  form  of  the 
material,  and  absence  of  damage 
incidents  attributable  to  the  material. 

2.  Background 

When  EPA  amended  the  definition  of 
solid  waste  in  1985,  the  Agency 


established  RCRA  jurisdiction  over 
some  secondary  materials  being 
recycled  based  upon  both  the  type  of 
material  and  how  it  was  recycled  or 
managed.  See  40  CFR  §  261.2(c).  As  part 
of  the  final  rule,  the  Agency  created  a 
classification  for  scrap  metal.  50  FR  614, 
624  (January  4,  1985).  The  Agency 
defined  scrap  metal  as  bits  and  pieces 
of  metal  parts  (e.g.,  bars,  turnings,  rods, 
sheets,  wire)  or  metal  pieces  that  are 
combined  together  with  bolts  and 
soldering  (e.g.,  radiators,  scrap 
automobiles,  railroad  box  cars),  which 
when  worn  or  superfluous  can  be 
recycled.  The  Agency  excluded  from  the 
definition  of  scrap  metal:  secondary 
materials  from  smelting  and  refining 
operations  (e.g..  slags,  drosses  and 
sludges),  liquid  wastes  containing 
metals  (e.g.,  spent  acids  and  caustics), 
liquid  metal  wastes  (e.g.,  liquid 
mercury),  and  metal-containing  wastes 
with  a  significant  liquid  component 
(e.g.,  spent  lead-acid  batteries).  The 
Agency  distinguished  scrap  metal  from 
these  other  metal-bearing  secondary 
materials  because  of  the  differences 
between  them  in  physical  form,  content, 
and  manageability. 

Although  the  Agency  included  scrap 
metal  in  the  definition  of  solid  waste 
(and  hazardous  waste  if  the  material 
exhibits  a  characteristic  of 
hazardousness),  EPA  exempted  all  scrap 
metal  being  recycled  from  RCRA 
Subtitle  C  regulation  as  an  interim 
measure  to  allow  the  Agency  to  study 
scrap  metal  management.  50  FR  614,' 
649;  40  CFR  261.6(a)(3)(iv).  EPA 
deferred  regulating  scrap  metal  being 
recycled  in  order  to  determine  whether 
RCRA  regulation  and  enforcement  of 
scrap  metal  would  be  feasible  and 
necessary.  Based  on  further  study  of 
literature,  databases  and  consultation 
with  Bureau  of  Mines  commodity  trade 
specialists,  the  Agency  believes  that 
because  processed  scrap  metal  being 
recycled  is  sufficiently  commodity-like, 
regulation  of  this  material' is  not 
necessary.  Based  on  this  study  and 
consultation,  the  Agency  also  believes 
that  processed  scrap  metal  being 
recycled  should  be  excluded  from  the 
definition  of  solid  waste  because  this 
type  of  material  has  not  been  shown  to 
be  part  of  the  waste  disposal  problem. 

3.  Definition  of  Processed  Scrap  Metal 

Today's  proposal  is  restricted  to  scrap 
metal  which  has  been  processed  by 
scrap  metal  recyclers  to  be  traded  on 
recycling  markets  for  further 
reprocessing  into  metal  end  products. 
Processing  of  scrap  metal  in  this  context 
includes:  1)  manual  or  mechanical 
separation  of  scrap  metal  either  into 
specific  scrap  categories  containing 
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different  metals  (e.g..  ferrous  and  non 
ferrous,  copper  and  steel)  or  metal  and 
non-metal  components  (such  as 
shredded  steel  and  fluff),  and  2)  unit 
operations  such  as  sintering  and  melting 
operations  which  melt  or  agglomerate 
materials  such  as  drosses  and  fines  into 
scrap  metal.  In  the  first  category, 
processing  includes  but  is  not  limited  to 
bailing,  shredding  and  shearing 
operations.  This  category  of  processing 
also  includes  manual  or  other 
separation  of  unprocessed  or  p>artially 
processed  scrap  metal  into  separate 
categories  to  enhance  the  economic 
value  of  the  material.  The  second 
category  of  processing  includes  unit 
operations  (such  as  sintering  or  melting 
operations)  which  change  the  physical 
form  of  secondary  materials  into  scrap 
metal  for  secondary  materials  that 
would  not  otherwise  be  scrap  metal 
prior  to  processing  such  as  drosses  and 
fines. 

Processed  scrap  metal  does  not 
include  any  distinct  components 
separated  horn  unprocessed  or  partially 
processed  scrap  metal  that  would  not 
otherwise  meet  the  current  definition  of 
scrap  metal.  For  example,  processed 
scrap  metal  does  not  include  batteries, 
capacitors  or  other  liquid-bearing  metal 
articles:  fluff  or  other  non-metal 
residuals:  liquid  metals  such  as  mercury 
or  metal-bearing  liquids  such  as  spent 
caustics  and  acids,  and  process 
secondary  materials  such  as  slags, 
drosses,  ashes  and  sludges  which  have 
a  physical  form  dissimilar  to  scrap 
metal. 

The  Agency  is  proposing  to  exclude 
processed  scrap  metal  being  recycled 
from  the  definition  of  solid  waste 
because  EPA  believes  that  this  type  of 
secondary  material  is  a  commodity-like 
and  has  not  historically  contributed  to 
the  waste  management  problem.  Unlike 
many  other  metal-bearing  secondary 
"materiais,  processed  scrap  metal  has 
qualities  which  make  it  unlikely  to 
contribute  to  the  waste  management 
problem. 

In  making  this  finding,  EPA  has 
considered  the  following  factors 
relevant  in  determining  whether  or  not 
processed  scrap  metal  is  commodity- 
like. These  factors  are  the  same  criteria 
listed  in  40  CFR  §  260.31(c)  providing  a 
variance  from  the  definition  of  solid 
waste  for  materials  that  have  been 
reclaimed  but  must  be  reclaimed 
further):  1)  the  degree  of  processing  the 
material  has  undergone  and  the  degree 
of  further  processing  that  is  required,  2) 
the  value  of  the  material  after  it  has 
been  reclaimed,  3)  the  degree  to  which 
the  reclaimed  material  is  like  an 
analogous  raw  material.  4)  the  extent  to 
which  an  end  market  for  the  reclaimed 


uaterial  is  guaranteed,  3)  the  extent  to 
which  a  material  is  managed  to 
minimize  loss. 

Regarding  the  first  factor  or  the  degree 
of  processing,  processed  scrap  metal  as 
defined  in  this  proposal  has  been 
separated,  melted  or  otherwise 
processed  to  add  value  or  improve 
handling  qualities.  This  processing  is 
necessary  for  the  purpose  of  adding 
value,  meeting  product  specifications 
(and  subsequent  use)  and  helping  to  put 
the  metal  into  a  form  to  help  minimize 
loss  either  by  removing  disj>ersible  non- 
metallic  components  (e.g..  removing 
fluff)  or  by  converting  a  dispersible 
metal  (e.g.,  fines)  into  a  non-dispersible 
scrap  metal  form.  Virtually  all  processed 
scrap  metal  undergoes  further 
processing  prior  to  being  manufactured 
into  a  consumer  article.  However,  the 
economic  value  added  to  the  processed 
scrap  itself  is  significant. 

With  respect  to  the  second  factor 
regarding  the  value  of  the  material, 
processed  scrap  metal  is  typically 
traded  nationally  and  internationally  in 
established  markets  for  positive 
economic  value  (i.e..  the  processor  is 
paid  by  the  purchaser  for  the  metal).  In 
general,  processed  scrap  metal  is  sold 
under  market  specifications  for  purity 
and  physical  form  to  ensure  efficient 
recycling  of  the  material.^* 

Regarding  the  third  factor,  processed 
scrap  metal  is  very  similar  to  analogous 
raw  metal  concentrates  and 
intermediates.  For  example,  in  the  iron 
and  steel  industry,  electric  arc  furnaces 
(which  typically  use  processed  scrap 
iron  and  steel  as  an  input)  compete  in 
steel  production  with  integrated  steel 
facilities  (which  use  basic  oxygen 
furnaces  that  typically  use  iron  derived 
from  iron  ore  as  an  input).  Non-ferrous 
processed  scrap  such  as  aluminum  cans 
is  a  significant  portion  of  the  current 
aluminum  market. 

Fourth,  guaranteed  end-markets  at 
smelters,  mills  and  foundries  for 
processed  scrap  metal  are  likely  given 
the  economic  value  added  to  the 
material  thrbugh  processing.  Because 
processed  scrap  has  been  sorted,  sized, 
separated  and  agglomerated  for 
insertion  into  a  manufacturing  process 
to  produce  a  metal  intermediate  or  end 
product,  it  is  likely  that  processed  scrap 
metal  will  continue  to  be  a  substitute  for 
raw  material  feedstocks.  Because 
analogous  raw  materials  (e.g.,  ores)  are 


''See  Inslitule  of  Scrap  Recycling  Industries 
(ISR])  Scrap  SpeciPications  Circular  1994.  Guideline 
for  Ferrous  Scrap.  Nonferroiis  Scrap.  Paper  Stock, 
Plastic  Scrap.  Note:  some  materials  listed  in  this 
circular  which  are  considered  scrap  metal  tiy  ISRI 
are  not  scrap  metal  under  the  Resource 
Conservation  and  Recovery  Act  such  as  battery 
plates,  drosses  and  other  materials. 


finite  and  non-renev/able.  their 
decreasing  supply  will  also  ensure  that 
end  markets  for  processed  scrap  metal 
remain. 

Finally,  regarding  the  extent  to  which 
processed  scrap  metal  is  managed  to 
minimize  loss  and  release  to  the 
environment,  available  information 
indicates  that  processed  scrap  metal  has 
little  potential  for  release  because  it  is 
usually  in  a  solid  non-dispersible  form 
and  is  managed  to  minimize  loss 
because  of  its  economic  value.  The 
Agency's  review  of  damage  incidents  on 
both  the  Superfund  (RODS)  database 
and  Damage  Incident  Data  Base  (DIDB) 
related  to  hazardous  waste  recycling, 
consultation  with  Bureau  of  Mines 
commodity  trade  specialists  and 
relevant  literature  and  on-line  searches 
failed  to  reveal  any  incidents  where 
releases  to  the  environment  of 
hazardous  constituents  were  attributable 
to  the  management  of  processed  scrap 
metal  itself  In  this  review,  the  Agency 
assessed  the  potential  of  any  hazardous 
constituents  in  processed  scrap  to  be 
released  to  the  environment  during  its 
management  prior  to  final  recovery. 

However,  EPA's  review  did  indicate 
that  materials  generated  from  the 
recycling  of  unprocessed  scrap  were 
mismanaged  arid  have  historically 
contributed  to  the  waste  management 
problem.  These  materials  include 
batteries,  ash,  and  other  residuals  from 
processing  scrap  metal.  Many  of  these 
residuals  are  subject  to  full  or  partial 
regulations  under  RCRA  Subtitle  C." 
The  Agency  is  continuing  to  evaluate 
whether  or  not  the  regulation  of 
unprocessed  scrap  is  necessary.  For  the 
time  being,  we  are  proposing  to 
continue  to  assert  RCRA  jurisdiction  for 
unprocessed  scrap  metal  being  recycled 
while  maintaining  the  regulatory 
exemption.  The  Agency  solicits 
comment  on  the  availability  of  data  for 
evaluating  risks  to  human  health  and 
the  environment  potentially  posed  by 
unprocessed  scrap  metal  destined  for 
reclamation. 

B.  Shredded  Circuit  Boards 

EPA  is  also  proposing  today  to 
exclude  shredded  circuit  boards 
destined  for  metal  recovery  that  are 
managed  in  containers  during  storage 
and  shipment  prior  to  recovery  from  the 
definition  of  solid  waste  in  order  to 
facilitate  recovery  of  this  material. 

Circuit  boards  destined  for  recovery 
are  often  processed  through  shredders, 
hammer  mills  and  similar  devices  to 
decrease  the  size  of  the  boards  for  a 
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"  For  example,  spent  lead-acid  batteries  are 
subject  to  specific  standards  when  destined  for 
metal  recovery.  See  40  CFR  Part  266  Subpart  G. 


JMI 


number  of  reasons.  First,  the  smaller 
size  improves  the  handling  of  the 
material.  Shredded  circuit  boards  are 
often  shipped  in  boxes,  bulkbags, 
supersacks,  drums  and  other  containers. 
Shredding  increases  the  bulk  density 
(e.g.  the  number  of  boards  per  container) 
of  the  shipment.  Second,  shredding 
improves  assaying  of  circuit  boards  for 
precious  metal  (gold,  platinum,  silver) 
or  base  metal  content  (copper)  by 
allowing  representative  sampling  of  a 
commingled  pile  of  many  shredded 
boards.  Finally,  shredding  circuit  boards 
assists  recyclers  in  destroying 
proprietary  information  in  circuit 
boards  received  from  customers.  This 
assures  customers  of  protecting  business 
information  that  may  be  in  spent  circuit 
boards. 

However,  shredded  circuit  boards 
may  not  qualify  as  scrap  metal  because 
the  fines  that  are  generated  when  the 
boards  are  shredded  do  not  meet  the 
current  regulatory  definition  of  scrap 
metal  (scrap  metal  being  recycled  is 
currently  exempt  from  RCRA 
regulation).  These  fines  are  dispersible 
and  so  are  commingled  with  the  chunks 
of  shredded  circuit  board  and  must  stay 
commingled  in  order  to  allow  an 
accurate  assay  of  a  sample  of  the 
shredded  boards. 

Although  shredded  circuit  boards 
may  not  qualify  as  scrap  metal,  EPA 
believes  that  when  these  materials  are 
properly  containerized  when  stored  or 
shipped  prior  to  recovery  that  they  are 
managed  more  like  articles  in  commerce 
than  wastes.  For  these  reasons,  EPA  is 
proposing  to  exclude  shredded  circuit 
boards  from  the  definition  of  solid  waste 
in  order  to  facilitate  their  recovery. 
Although  many  shredded  circuit  boards 
may  be  eligible  for  regulatory  exemption 
from  40  CFR  Part  266  Subpart  F 
requirements  due  to  their  precious 
metal  content,  the  boards  would  remain 
subject  to  generator  manifesting  and 
export  requirements.  These 
requirements  may  operate  as 
disincentives  to  recovery,  especially  for 
shipments  abroad  because  of  delays  in 
transporting  shipments  and  receiving 
payment  for  processed  materials.  Since 
many  precious  metal  recyclers  operate 
on  a  short  cash  flow,  they  are  dependent 
upon  their  payment  for  shipments  of 
shredded  boards  sold  to  smelters  and 
other  processors  to  pay  customers  for 
shipments  of  circuit  boards  they  receive. 
.EPA  believes  that  this  exclusion  will 
facilitate  shredded  circuit  board 
recovery. 

In  1992,  EPA  issued  a  memorandum 
to  EPA  Regional  Waste  Management 
Directors  that  stated  that  used  whole 
circuit  boards  when  sent  for  reclamation 
could  be  considered  to  be  scrap  metal 


and  therefore  exempt  from  RCRA 
regulation.  EPA  does  not  propose  to 
disturb  this  regulatory  interpretation 
with  today's  proposal  for  prepared  scrap 
metal.  For  the  time  being,  used  whole 
circuit  boards  may  continue  to  shipped 
as  scrap  metal.  Used  whole  boards  do 
not  meet  the  definition  of  processed 
scrap  metal  as  defined  in  this  proposal 
because  they  are  essentially  in  the  same 
physical  form  when  sent  for  recovery 
that  they  are  in  when  generated. 

II.  Proposed  Reduction  in  Paperwork 

Rpquirpments  for  the  Land  Disposal 

KcstriLtions  Program 

In  January  1995,  the  Administrator 
announced  a  reporting  and 
recordkeeping  reduction  goal  of  25%  for 
the  Agency.  This  Burden  Reduction 
initiative  also  begins  implementation  of 
one  of  the  reinvention  projects  set  forth 
in  the  President's  March  16,  1995, 
report  on  "Reinventing  Environmental 
Regulations."  The  baseline  from  which 
the  25%  reduction  will  be  calculated  is 
the  reporting  and  recordkeeping  burden 
hours  as  described  in  the  Information 
Collection  Request  (ICR)  documentation 
as  of  January  1,  1995.  In  meeting  this 
goal,  the  Administrator  has  committed 
the  Agency  to  making  the  necessary 
changes  to  existing  regulations  to  reduce 
the  overall  Agency  paperwork  burden 
by  June  30,  1996. 

One  of  the  largest  programs  in  terms 
of  reporting  and  recordkeeping  burden 
in  the  Office  of  Solid  Waste  (OSW)  is 
the  ^and  Disposal  Restrictions  (LDR) 
program.  The  LDR  program  was  created 
as  part  of  the  Hazardous  and  Sohd 
Waste  Amendments  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
signed  into  law  on  November  8,  1984. 
In  setting  concentration  levels  or 
methods  of  treatment  for  restricted 
wastes,  EPA  has  implemented 
numerous  reporting  and  record  keeping 
requirements  to  ensure  that  the 
regulated  community  complies  with  the 
regulations  set  forth  by  the  Agency.  As 
the  LDR  program  has  growm,  the 
regulated  community  better  understands 
the  LDR  requirements.  Therefore  some 
of  the  paperwork  is  no  longer  essential. 
In  order  to  ease  the  regulated 
community's  paperwork  burden,  the 
Agency  has  taken  action  to  revise  some 
of  the  LDR  reporting  and  record  keeping 
requirements  in  previous  rules.  This 
notice  proposes  additional  changes  to 
the  LDR  paperwork  requirements. 
EPA  proposed  burden  reduction 
changes  in  the  LDR  Phase  IV  rule  on 
August  22,  1995  (60  FR  43654).  Those 
proposed  changes  would  result  in  a 
reduction  of  approximately  110.000 
hours  per  year  of  paperwork  burden. 
Today,  the  Agency  is  proposing  further 


changes  to  the  notification  requirements 
found  in  the  LDR  program  for  an ' 
estimated  reduction  of  1,519,000  hours 
per  year  of  papurwork  burden.  This 
reduction  combined  with  the  proposed 
burden  reduction  from  Phase  IV.  results 
in  proposed  reductions  in  paperwork 
burden  for  the  LDR  program  of 
approximately  1,629,000  hours  per  year. 
The  Agency  believes  that  the  following 
changes  can  be  implemented  without 
compromising  the  protectiveness  or 
enforceability  of  the  LDR  program. 

A.  Section  268.7 

Under  existing  §  268.7(a),  generators 
managing  restricted  wastes  must 
determine  whether  the  wastes  meet 
applicable  treatment  standards  at  the 
point  of  generation,  or  are  otherwise 
exempt  from  those  standards.  For  waste 
that  does  not  meet  the  treatment 
standards  as  generated,  under 
§  268.7(a)(2),  the  generator  must  notify 
the  treatment  or  storage  facility  in 
writing  with  each  shipment.  This 
notification  must  include  the  waste 
code  and  manifest  number,  waste 
analysis  data  (if  available),  and  other 
waste  specific  information. 

As  part  of  the  Agency's  25%  Burden 
Reduction  goal,  the  Agency  is  proposing 
to  change  this  notification  requirement 
to  a  one-time  notification.  Thus,  if  a 
generator  repeatedly  generates  wastes 
which  do  not  meet  the  appropriate 
treatment  standards,  but  the 
composition  of  these  wastes,  or  the 
process  generating  the  wastes,  or  the 
treatment  facility  receiving  the  wastes 
does  not  change,  then  the  generator 
would  only  be  required  to  submit  a  one- 
time notification  to  the  receiving 
treatment  facility.  A  copy  of  the 
notification  would  be  kept  in  the 
generator's  file.  If  the  waste  changes,  or 
the  process  changes,  or  the  receiving 
treatment  facility  changes,  then  the 
generator  would  be  required  to  send  a 
new  notice  to  the  receiving  facility,  and 
place  a  copy  of  this  new  notice  in  their 
files. 

The  proposed  one-time  notification 
and  certification  requirement  for  wastes 
that  do  not  meet  the  treatment  standard 
as  generated,  however,  would  not  apply 
to  lab  packs.  Under  the  LDR  program,  a 
generator  of  a  lab  pack  can  either  meet 
the  treatment  standards  and  paperwork 
requirements  of  all  the  hazardous 
wastes  included  in  the  lab  pack,  or  meet 
the  streamlined  lab  pack  requirements 
of  §268. 42(c)  and  the  paperwork 
requirements  of  §  268.7(a)(9).  Today's 
proposed  one-time  notification  and 
certification  apply  only  when  the  waste, 
the  process,  and  the  receiving  facility  do 
not  change  from  waste  shipment  to 
waste  shipment.  The  Agency  believes 
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that  it  is  highly  unlikely  that  lab  packs 
will  contain  exactly  the  same  hazardous 
wastes  each  time  they  are  generated, 
since  they  are  typically  used  to 
consolidate  small  amounts  of  a  number 
of  various  chemical  wastes  to  facilitate 
handling  and  treatment.  Therefore,  the 
one-time  notification  provision  would 
not  be  appropriate  for  lab  pack  wastes. 
Comments  are  solicited  on  this  issue. 
Under  existing  §  268.7(bl.  treatment 
focilities  are  required  to  send  a 
notification  when  they  ship  wastes  or 
treatment  residue  to  land  disposal 
facilities  or  to  different  treatment 
facilities  for  further  management.  As 
part  of  the  Agency's  25%  Burden 
Reduction  Goal,  EPA  is  proposing  that 
when  a  treatment  facility  is  shipping 
waste  or  treatment  residue  for  further 
management  at  a  land  disposal  faciUty 
or  other  treatment  facility,  and  the 
waste,  treatment  residue  or  land 
disposal/treatment  focility  does  not 
change,  then  the  treatment  facility  will 
only  be  required  to  submit  a  one-time 
notification  and  certification  to  the 
receiving  facility.  A  copy  of  the 
notification  and  certification  would  be 
kept  in  the  treatment  facility's  file  that 
sent  the  waste.  If  the  waste  or  treatment 
residue  changes,  or  the  receiving  facility 
changes,  then  the  treatment  facility 
would  be  required  to  provide  a  new 
notice  and  certification  to  the  receiving 
facility,  and  place  a  copy  in  their  files. 

B.  Clean  Up  of  Part  266  Regulations 

In  the  Land  Disposal  Restrictions — 
Phase  rv  Proposed  Rule,  dated  August 
22,  1995,  EPA  proposed  to  "clean  up" 
the  existing  regulatory  language  that 
was  outdated,  confusing  or  unnecessary. 
Some  sections  were  clarified,  some  were 
condensed  and  some  were  altogether 
removed.  The  Agency  is  using  the  Phase 
IV  proposed  regulatory  language  as  the 
base  from  which  today's  changes  would 
be  made.  Therefore,  the  regulatory 
language  that  follows  is  a  revision  to  the 
proposed  regulatory  language  in  the 
'August  22.  1995.  Phase  IV  rule  (60  FR 
43654).  For  Sections  268.7(a)(2),  (a)(9), 
(b)(3),  and  (b)(4),  comments  should  be 
submitted  on  the  regulatory  language  as 
it  appears  in  today's  rule. 

Part  Three:  Administrative 
Requirements  and  State  Authority 

I.  Environmental  Justice 

A.  Applicability  of  Executive  Order 
12898 

EPA  is  committed  to  address 
environmental  justice  concerns  and  is 
assuming  a  leadership  role  in 
environmental  justice  initiatives  to 
enhance  environmental  quality  for  all 
residents  of  the  United  States.  The 


Agency's  goals  are  lo  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  or  income 
bears  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities.  In  response  to 
the  Executive  Order  and  to  concerns 
voiced  by  many  groups  outside  the 
Agency,  EPA's  Office  of  Solid  Waste 
and  Emergency  Response  formed  an 
Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
emd  to  develop  an  overall  strategy  to 
identify  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 

B.  Potential  Effects  of  This  Rule 

Today's  proposed  rule  covers  wastes 
from  mineral  processing  operations.  The 
environmental  problems  addressed  by 
this  rule  could  disproportionately  affect 
minority  or  low  income  communities, 
due  to  the  locations  of  some  mineral 
processing  facilities  and  disposal 
facilities.  Mineral  processing  sites  are 
distributed  throughout  the  country  and 
many  are  located  within  highly 
populated  areas.  Mineral  processing 
wastes  have  been  disposed  of  in  various 
states  throughout  the  U.S.,  representing 
all  geographic  and  climatic  regions.  In 
some  instances,  the  mineral  processing 
waste  is  generated  in  one  state  and 
disposed  of  in  another.  In  addition,  the 
Agency  found  that  mineral  processing 
wastes  are  occasionally  disposed  of  in 
municipal  solid  waste  landfills.  In  some 
cases,  mineral  processing  wastes  may  be 
located  in  low-income  rural  areas  on  or 
near  Native  American  Tribal  lands. 

Today's  rule  is  intended  to  reduce 
risks  from  mineral  processing  wastes, 
and  to  benefit  all  populations.  It  is  not 
expected  to  cause  any  disproportionate 
negative  impacts  to  minority  or  low 
income  communities  versus  affluent  or 
non-minority  communities. 

The  Agency  is  soliciting  comment  and 
input  on  the  implications  of  this  rule  for 
environmental  justice,  from  all 
interested  persons,  including  members 
of  the  environmental  justice  community 
and  members  of  the  regulated 
community.  The  Agency  encourages  all 
interested  parties  to  provide  comments 
or  further  information  that  might  assist 
the  Agency  in  further  assessing  impacts 
on  minority  or  low-income  populations. 
Specifically,  the  Agency  is  interested  in 
receiving  additional  information  and/or 
comment  on  the  following: 

•  The  location  of  mineral  processing 
facilities  relative  to  population  centers 

•  Information  indicating  that  mineral 
processing  wastes  have  been 


mismanaged  and  co-disposed  with  other 
wastes  in  municipal  sohd  waste 
leuidfills. 

n.  State  Authority 

A.  Statutory  Authority 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  section  3008,  3013,  and 
7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  e^ect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)).  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
e^ect  in  unauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization.  New 
Federal  requirements  which  are  less 
stringent  than  the  State  program  are  not 
in  efiect  in  the  State  unless  and  until  the 
State  adopts  such  provisions.. 

Some  portions  of  today's  proposal 
implement  HSWA  provisions;  others  do 
not.  The  LDR  treatment  standards  are 
being  proposed  pursuant  to  section  3004 
(g)  through  (k),  and  3004  (m).  These  are 
provisions  added  by  HSWA.  The 
proposed  application  of  the  TCLP  to 
mineral  processing  wastes  likewise 
implements  an  HSWA  provision, 
section  3001(g).  Thus,  the  more 
stringent  Federal  requirements  will  take 
effect  immediately  in  all  States.  These 
rules  would  be  added  to  Table  1  in  40 
CFR  271. l(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA,  and 
would  take  effect  in  all  States, 
regardless  of  authorization  status.  States 
may  apply  for  final  or  interim 
authorization  for  the  HSWA  provisions 
in  Table  1,  as  discussed  in  the  following 
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section  of  this  preamble.  Table  2  in  40 
CFR  271. l(j)  is  also  modified  to  indicate 
that  those  provisions  of  this  rule  are 
self-implementing  provisions  of  HSWA. 
EPA  is  proposing  that  all  other  parts  of 
the  rule  implement  non-HSWA 
statutory  provisions. 

Thus,  the  LDR  treatment  standards 
and  the  application  of  TCLP 
(requirements  of  this  rule  which  have 
been  identified  as  HSWA),  will  take 
effect  immediately  in  all  States.  States 
may  apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  Table  1.  The  remaining 
requirements  (including  the  proposed 
changes  to  the  definition  of  solid  waste 
for  the  mineral  processing  sector)  are 
non-HSWA  and  will  not  take  effect  in 
the  State  until  the  State  is  authorized  for 
those  requirements.  The  determination 
of  whether  a  mineral  processing  waste 
is  a  solid  waste  and  thus  subject  to  the 
LDR  treatment  standards  is  a  non- 
HSWA  portion  of  this  proposed  rule. 
Because  this  criterion  is  non-HSWA,  it 
will  not  take  effect  until  and  unless  the 
State  adopts  that  provision  of  the  rule. 
Since  the  treatment  standards  being 
proposed  in  today's  rule  are  HSWA 
provisions,  they  will  take  effect 
immediately.  However,  unless  the 
mineral  processing  waste  is  currently 
included  in  the  authorized  State's 
definition  of  solid  waste,  the  treatment 
standards  will  not  apply. 

B.  Streamlined  Authorization 
Procedures 

The  different  levels  of  authorization 
rfeview  will  be  more  thoroughly 
discussed  in  the  upcoming  HWIR-media 
proposal.  The  HWIR-media  proposal 
will  explain  and  take  comment  on  an 
overall  expedited  authorization  scheme. 
However,  those  portions  which  apply  to 
this  proposed  rule  are  discussed  below. 
EPA  requests  comment  on  this  proposed 
expedited  approach. 

1.  Applicability  of  Proposed  Phase  IV 
Expedited  Authorization 

It  is  EPA's  policy  to  provide  as  much 
flexibility  as  possible  in  order  to 
encourage  States  to  become  authorized 
for  rules  under  the  hazardous  waste 
program.  EPA  discussed  an  expedited 
authorization  approach  in  the  proposed 
Phase  IV  LDR  rule  (60  FR  43688,  August 
22,  1995).  In  that  proposal  EPA  stated 
that  the  expedited  approach  would 
apply  to  those  minor  or  routine  changes 
to  the  existing  program  that  do  not 
expand  the  scope  of  the  program  in 
significant  ways.  Under  that  approach, 
the  State  would  be  required  to  certify 
that  provisions  it  has  adopted  provide 
authority  that  is  equivalent  and  no  less 
stringent  than  the  Federal  provisions. 


Within  60  days  of  receiving  a  complete 
certification,  EPA  would  provide  notice 
to  the  public  approving  the  State 
authorization.  Then,  the  public  would 
have  an  opportunity  for  comment,  as 
provided  by  the  existing  regulations 
governing  authorization  revisions.  See 
40  CFR  271.21. 

The  Agency  notes  that  in  the  Phase  IV 
proposal,  EPA  proposed  that  certain 
portions  of  the  Phase  IV  rule  be 
authorized  pursuant  to  the  conventional 
authorization  procedures.  In  this 
proposal,  EPA  is  reproposing  whether 
expedited  procedures  are  appropriate 
for  the  following  reasons.  First,  as 
discussed  in  the  Phase  IV  proposal,  EPA 
believes  that  by  virtue  of  a  State  having 
obtained  authorization  for  both  the  base 
RCRA  program  and  portions  of  the  LDR 
program,  the  State  demonstrated  its 
capability  in  the  administration  and 
implementation  and  enforcement  of 
those  programs.  States  that  are 
authorized  for  the  base  RCRA  program 
and  portions  of  the  LDR  program  are 
familiar  with  the  type  of  rule  changes  as 
well  as  the  requisite  legal  requirements 
needed  to  implement  the  provisions  in 
today's  proposed  rule.  Second,  the 
revisions  to  the  authorized  program 
both  in  today's  proposal  and  in  portions 
of  the  Phase  IV  proposal  allow  the  State 
program  to  be  authorized  to  have  the 
fiexibility  to  develop  appropriate  case- 
by-case  determinations.  Thus,  the 
equivalency  determination  of  the  State 
program  is  more  fully  evaluated  by  the 
way  the  State  implements  the  program. 
Finally,  this  proposed  rule  would 
authorize  States  to  make  case-by-case 
determinations  for  a  limited  number  of 
units.  EPA  believes  that  the  addition  of 
a  few  units  does  not  significantly 
expand  the  State  program.  Accordingly, 
the  Agency  believes  that  another 
detailed  evaluation  by  EPA  is  not 
warranted  under  such  circumstances. 
EPA  believes  that  EPA's  evaluation  of 
the  authorized  State  need  only  ascertain 
that  the  State  has  the  requisite  legal 
authorities  and  resources  to  control  the 
land-based  units  (or,  in  the  case  of  the 
Phase  IV  proposal,  impoundments 
receiving  decharacterized  wastes). 

For  these  reasons  EPA  is  proposing  to 
give  great  weight  to  the  statements  and 
legal  certification  submitted  by  the 
State,  and  believes  that  the  expedited 
authorization  approach  discussed  in  the 
Phase  IV  proposed  rule  is  appropriate 
for  this  rule  with  a  few  additional 
requirements.  In  today's  proposed  rule 
EPA  is  proposing  that  the  State,  in  its     - 
certification,  provide  EPA  with 
assurances  that  they  have  the  legal 
authority  to  implement  the  key 
requirements  of  this  rule.  EPA  will 
focus  its  review  on  the  completeness  of 


the  certification  to  ensure  that  the  key 
requirements  have  been  addressed. 

2.  Key  Requirements  for  Assessing 
Land-Based  Uni*s 

For  today's  proposed  rule,  EPA  is 
proposing  an  expedited  review  process 
similar  to  the  Phase  IV  proposal  except 
that  the  certification  will  include  a 
written  assurance  that  the  State  has  the 
legal  authority  to  implement  the  key 
requirements  of  this  rule. 

The  key  requirements  of  the  State 
program  will  primarily  focus  on  the 
non-HSWA  portion  of  the  rule  which 
contains  the  requirements  for  changes  to 
the  definition  of  solid  waste  for  the 
mineral  processing  sector.  That  portion 
of  today's  proposed  rule  contains 
conditional  exclusions  for  mineral 
processing  residuals  being  managed  in 
land-based  process  units  provided  that 
these  imits  are  designed  and  operated  in 
accordance  with  the  proposed 
conditions  (including  conditions 
developed  on  a  site-specific  basis  by  an 
authorized  State  or  EPA  Region).  There 
are  several  means  of  showing  that  the 
exclusion  is  satisfied.  Two  ways  involve 
the  unit  meeting  specific  requirements 
or  conditions  as  described  in  this 
proposed  rule.  As  noted,  the  third 
allows  the  unit  to  receive  a  site-specific 
determination  from  EPA  or  an 
authorized  State  that  the  design  and 
operation  of  the  unit  is  sufficiently 
protective  to  indicate  that  the  unit  is  a 
process  unit,  generally  considering  the 
factors  set  out  in  the  environmental 
performance  standard  for  land  disposal 
units  set  out  in  40  CFR  267.10. 

In  order  to  streamline  the  process  for 
States  to  become  authorized  to  make 
these  determinations,  EPA  is  proposing 
to  evaluate  a  limited  number  of  specific 
criteria  as  follows: 

•  First,  the  State  program  must 
demonstrate  that  it  can  distinguish  land- 
based  units  receiving  mineral 
processing  residuals  from  those  units 
operating  as  waste  disposal  units,  upon 
consideration,  at  least  in  part,  of  the 
factors  set  out  in  the  environmental 
performance  standard  set  out  in  267.10. 

•  Second,  the  State  must  have  the 
following  legal  authorities:  1)  to  impose 
preventive  measures  (including  design 
and  operating  conditions)  on  these 
units;  2)  to  establish  groundwater 
protection  criteria;  3)  to  require 
groundwater  monitoring;  and  4)  to 
detect  and  remediate  releases  of 
hazardous  constituents  from  the  unit  to 
groundwater  should  such  releases 
occur.  It  should  be  noted,  however,  that 
the  State's  authority  need  not  exist 
solely  (or  even  in  part)  under  State 
RCRA  authorities.  States  may  act,  for 
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example,  pursuant  to  general  aquifer- 
protection  authority. 

•  Third,  the  State  program  must 
provide  for  public  participation  in  the 
process  of  developing  requirements  for 
particular  land-based  units. 

EPA  is  proposing  that  the  State 
program  provide  for  public  participation 
in  the  State's  process  of  developing 
requirements  for  particular  land-based 
units.  Such  public  participation  would 
include  both  the  unit  owner/operator 
and  the  general  public.  Public 
participation  is  critical  at  these  mineral 
processing  units  because  their 
conditional  exclusion  from  the 
definition  of  solid  waste  is  based  on 
sjjecific  conditions  the  public  will  not 
be  aware  of,  and  have  no  opportunity  to 
influence,  unless  they  are  informed.  An 
aspect  of  this  public  participation 
process  would  normally  include  a 
State's  explanation  for  a  site-specific 
determination,  including  why  particular 
design  and  operating  conditions  were  or 
were  not  selected  (for  example,  because 
groundwater  is  too  remote  from  the  unit 
to  warrant  any  further  design  above  the 
basic  unit  integrity  standard  to  prevent 
contamination). 

3.  Stringency  of  Proposed  Rule 

Authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  than  the  existing  Federal 
standards.  The  amendments  to  268.7  (a) 
(2)  and  (9):  (b)  (3)  and  (4)  in  today's 
proposed  rule  are  not  considered  to  be 
more  stringent  than  the  existing  Federal 
requirements.  Therefore,  authorized 
States  are  not  required  to  modify  their 
programs  to  adopt  requirements     ' 
equivalent  to  the  provisions  contained 
in  today's  proposed  rule. 

Today's  rule  contains  one  provision 
which  is  less  stringent  than  the  current 
Federal  program.  This  is  the  provision 
which  would  allow  mineral  processing 
spent  materials  being  reclaimed  toi>e 
excluded  from  the  definition  of  solid 
waste.  This  provision  can  be  adopted  at 
the  States'  option.  However,  EPA 
strongly  encourages  States  to  adopt  this 
provision.  As  stated  earlier  in  the 
preamble,  part  of  the  purpose  of  the 
proposal  is  to  eliminate  distinctions 
among  reclaimed  spent  materials. 
byproducts,  and  sludges  within  this 
industry.  EPA  believes  that  this  change, 
in  combination  with  the  conditioned 
exclusion  for  the  byproducts  and 
sludges,  will  result  in  more  control  over 
land-based  mineral  processing  units 
than  exists  presently,  encourage 
additional  material  recovery  within  the 
industry,  and  will  also  simpHfy  the 
solid  waste  regulatory  classification 
scheme.  In  addition,  State  adoption  of 


these  provisions  will  provide  national 
consistency. 

C.  Authorization  Procedures 

Because  portions  of  today's  rule  are 
proposed  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  for 
those  portions  may  apply  to  receive 
interim  or  final  authorization  under 
RCRA  section  3006(g)(2)  or  3006(b). 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  January  1.  2003.  (See  §  271.24(c) 
and  57  PR  60132,  December  18.  1992.) 

Section  271.21(e)(2)  requires  that 
States  with  final  authorization  modify 
their  programs  to  reflect  Federal 
program  changes  and  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
section  271.21(e).  This  deadline  can  be 
extended  in  certain  cases  (see  section 
271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
proposed  rule.  These  State  regulations 
have  not  been  assessed  against  the 
Federal  regulations  being  proposed 
today  to  determine  whether  they  meet 
the  tests  for  authorization.  Thus,  a  State 
is  not  authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course.  States  with 
existing  standards  could  continue  to 
administer  and  enforce  their  standards 
as  a  matter  of  State  law.  In 
implementing  the  Federal  program,  EPA 
will  work  with  States  under  agreements 
to  minimize  duplication  of  efforts.  In 
most  cases,  EPA  expects  that  the  Agency 
will  be  able  to  defer  to  the  States  in  their 
efforts  to  implement  their  programs 
rather  than  take  separate  actions  under 
Federal  authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 


application.  The  requirements  a  State 
must  meet  when  submitting  its  final 
authorization  application  are  set  forth  in 
40  CFR  271.3. 

UI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may  have  an  annual  effect  on 
the  economy  of  $100  million  or  more," 
among  other  criteria. 

The  Agency  estimated  the  costs  of 
today's  proposed  rule  to  determine  if  it 
is  a  significant  regulation  as  defined  by 
the  Executive  Order.  The  analysis 
considered  compliance  cost  and 
economic  impacts  for  ensuring  adequate 
control  of  hazardous  mineral  processing 
waste  streams  which  are  not  Bevill- 
exempt  (hereafter  referred  to  as  non- 
exempt).  This  rule  covers  these  streams 
which  are:  (1)  treated  and  land 
disposed;  (2)  stored  in  land-based  prior 
to  reinsertion  into  a  mineral  processing 
unit,  and;  (3)  co-processed  with  virgin 
ores  in  land-based  mineral  beneficiation 
units.  The  analysis  considered 
compliance  cost  and  economic  impacts 
for  all  non-exempt  mineral  processing 
streams  that  are  subject  to  treatment 
standards  under  Part  268. 

1.  Methodology  Section 

All  options  described  below  include 
the  application  of  universal  treatment 
standards  for  mineral  processing  wastes 
which  are  disposed  of  in  land  disposal 
units  and  vary  in  their  application  of 
RCRA  jurisdiction  and  definition  of 
solid  waste  to  mineral  process  wastes 
being  recycled.  Four  regulatory  options 
were  considered  in  this  proposed  rule: 
(1)  The  recommended  option  of  a 
conditional  exclusion  from  the 
definition  of  solid  waste  for  mineral 
processing  wastes  stored  in  land  based 
units  prior  to  reinsertion  of  these 
materials  into  a  mineral  processing 
facility  and  allowing  conditional 
mixing/reclamation  of  mineral 
processing  wastes  in  mineral 
beneficiation  process  units  (this  is  the 
proposed  regulatory  scheme  described 
in  greater  detail  under  Section  I.F. 
above);  (2)  no  change  to  the  current 
definition  of  solid  waste  for  mineral 
processing  wastes  (this  is  described  in 
greater  detail  under  Section  I.H.I. 
Alternative  Approaches  above  as  Status 
Quo);  (3)  the  recommended  option 
applied  only  to  mineral  processing 
wastes  currently  considered  solid 
wastes  if  reclaimed  (this  is  described  in 
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greater  detail  under  Section  I.H.2.  of 
Ahemative  Approaches  as  Apply 
Definition  of  Solid  Waste  Changes  Only 
To  Spent  Materials);  and  (4)  the 
National  Mining  Association  industry 
option  of  excluding  from  RCRA 
jurisdiction  all  but  a  limited  class  of 
secondary  mineral  processing  materials 
where  the  materials  in  the  limited  class 
(e.g.,  slags,  refractory  brick)  would  be 
subject  to  minimum  standards  (this  is 
described  in  greater  detail  under  Section 
I.H.3.  Alternative  Approaches  above  as 
National  Mining  Association  Approach). 
The  Agency  has  conducted  quantitative 
regulatory  impact  analyses  for  the 
recommended  option  (Option  1)  and  the 
status  quo  option  (Option  2);  other 
options  (Options  3  and  4)  are  being 
evaluated  qualitatively. 

The  Agency  calculated  volumes  of 
mineral  processing  waste  from  a 
combination  of  reported  voliunes  and 
estimated  quantities  of  wastes  to 
product  ratios  using  existing 
information.  Mineral  processing  streams 
were  categorized  based  on  their  likely 
toxicity  and  recyclability.  Mineral 
processing  waste  streams  which  were 
believed  to  be  either  non-hazardous  or 
not  a  solid  waste  because  they  are 
believed  to  be  a  characteristic  sludge  or 
by-product  that  is  completely  reclaimed 
(see  40  CFR  261.2(c)(3))  were  assumed 
to  incur  no  Subtitle  C  costs  in  the 
baseline.  The  Agency  managed 
uncertainty  about  volumes  generated 
and  management  scenarios  through 
bounding  analysis  which  included 
estimates  of  a  minimum,  expected,  and 
maximum  scenarios.  The  expected 
scenario  is  reported  below. 

Compliance  costs  were  divided  into 
two  sections:  treatment  and  disposal 
(assumes  neutralization  and  dewatering 
for  wastewaters;  cement  stabilization  for 
solids)  and  recycling.  Treatment  and 
disposal  costs  for  mineral  processing 
wastes  were  estimated  according  to 
volumes  of  mineral  processing  wastes 
believed  to  be  non-recyclable  and 
partially-recycled  within  each  of  the 
mineral  processing  sectors.  Recycling 
compliance  costs,  by  contrast,  were 
estimated  by  the  cost  of  purchasing, 
operating  and  maintaining  non-land 
based  storage  units  (i.e.,  tanks, 
containers  and  containment  buildings). 

Economic  impacts  are  estimated  by 
comparing  the  ratio  of  waste 
management  costs  to  total  volumes  and 
both  the  total  economic  value  and  the 
value  added  of  mineral  processing 
across  mineral  sectors.  Health  benefits 
were  estimated  from  available  data  and 
expressed  in  terras  of  screening  level 
estimates  of  individual  cancer  and 
noncancer  risks  reduced  in  selected 
mineral  processing  wastes. 


Detailed  discussions  of  the 
methodology  used  for  estimating  the 
costs,  economic  impacts  and  the 
benefits  attributable  to  today's  proposed 
rule,  followed  by  a  presentation  of  the 
cost,  economic  impact  and  benefit 
results  may  be  found  in  the  background 
document  'Regulatory  Impact  Analysis 
Of  The  Supplemental  Proposed  Rule 
Applying  Phase  IV  Land  Disposal 
Restrictions  To  Newly  Identified 
Mineral  Processing  Wastes"  which  is  in 
the  docket  for  today's  proposed  rule. 
The  Agency  would  like  to  have  better 
information  and  solicits  comment 
regarding  how  many  non-exempt 
mineral  processing  streams  are 
generated,  volumes,  number  of  affected 
facilities,  current  management  practices, 
total  hazardous  constituents 
concentrations,  leachate  hazardous 
constituent  concentrations,  available 
treatment  technologies,  treatment  costs, 
and  economic  impact. 

2.  Results 

a.  Volume  Results.  The  Agency  has 
estimated  the  volumes  of  mineral 
processing  wastes  potentially  affected 
by  today's  proposed  rule  in  the 
background  document  "Regulatory 
Impact  Analysis  Of  The  Supplemental 
Proposed  Rule  Applying  Phase  IV  Land 
Disposal  Restrictions  To  Newly 
Identified  Mineral  Processing  Wastes" 
which  was  placed  in  the  docket  for 
today's  proposed  rule. 

The  Agency  requests  comment  on 
waste  volumes  affected  by  this  proposed 
rule. 

b.  Cost  Results.  The  Agency  has 
prepared  a  cost  and  impacts  analysis  for 
the  recommended  and  status  quo 
options  previously  described  in  this 
preamble.  Under  the  recommended 
option  (referred  to  as  Option  1  in  this 
section),  the  Agency  proposes  to:  1) 
Apply  treatment  standards  for  mineral 
processing  wastes  which  are  land 
disposed,  2)  conditionally  exclude  from 
RCRA  jurisdiction  and  regulation 
certain  mineral  processing  wastes  stored 
in  land  based  units  prior  to  being 
reinserted  into  a  mineral  processing  unit 
and  3)  allow  co-processing  of  certain 
mineral  processing  wastes  with  raw 
materials  in  Bevill  units.  The  other 
option  the  Agency  has  analyzed 
(referred  to  as  Option  2  in  this  section) 
also  applies  treatment  standards  for 
mineral  processing  wastes  which  are 
land  disposed  but  retains  the  current 
definition  of  solid  waste  as  it  relates  to 
mineral  processing  residues.  Option  2 
also  does  not  address  the  issue  of 
mineral  processing  residues  that  are  co- 
processed  with  raw  materials  in  Bevill 
units. 


The  Agency  has  estimated  that 
roughly  181  facilities  (assuming  one 
land-based  unit  per  facility)  under  all 
options  would  be  affected  by  this  rule. 
The  Agency  estimates  that  total 
expected  annual  compliance  costs  for 
facilities  under  the  recommended 
Option  1  range  from  $12  million  to  $141 
million.  Total  expected  annual 
compliance  costs  for  facilities  under  the 
status  quo  Option  2  are  estimated  to  be 
in  the  range  of  $0  to  $127  million.  The 
ranges  for  these  estimates  reflect  only 
the  uncertainty  surrounding  the  extent 
of  prior  treatment  of  mineral  processing 
residues  in  the  baseline.  If  larger 
quantities  of  mineral  processing 
residues  are  treated  in  the  baseline  prior 
to  land  disposal,  the  total  compliance 
costs  for  this  rule  would  be  closer  to  the 
low  end  of  the  range.  If  relatively  few 
land  disposed  mineral  processing 
residues  are  treated  prior  to  disposal, 
then  total  compliance  costs  for  this  rule 
would  be  closer  to  the  high  end  of  the 
range.  EPA  solicits  comment  on  the 
extent  of  prior  treatment  reflecting 
current  practices  in  the  mineral 
processing  sector  for  land  disposed 
mineral  processing  residues  which  are 
considered  hazardous  when  land 
disposed.  (As  mentioned  above,  these 
ranges  and  other  numerical  values  in 
the  discussion  of  the  regulatory  impact 
analysis  are  presented  for  an  expected 
case  scenario.  The  expected  case 
scenario  provides  numerical  values  of 
costs,  economic  impacts  and  benefits 
which  are  between  a  minimum  and  a 
maximimi  case  scenario.  The  estimated 
range  of  compliance  costs  under  Option 
1  are  from  $7.5  million  under  the  lower 
bound  minimum  costing  scenario  to 
$360  milhon  under  the  upper  bound 
maximum  costing  scenario.  The 
estimated  range  of  compliance  costs 
under  Option  2  are  from  $0  million 
under  the  lower  bound  minimum 
costing  scenario  to  $336  million  under 
the  upper  bound  maximum  costing 
scenario.  The  use  of  minimum,  expected 
and  maximum  case  scenarios  reflects 
uncertainty  resulting  from  data 
limitations  regarding  the  number, 
volume,  toxicity  and  management 
practices  of  mineral  processing  residue 
streams.  EPA  is  soliciting  comment  on 
these  and  other  data  mentioned  above.) 

There  are  several  additional  sources 
of  uncertainty  which  might  further 
affect  the  accuracy  of  these  estimates  in 
either  direction.  "The  Agency  requests 
additional  data  and  comment  to  help 
the  Agency  refine  and  revise 
compliance  cost  estimates  for  the  final 
rule.  First,  compliance  costs  for  the 
upper  bound  of  these  ranges  for  Option 
1  and  Option  2  might  be  higher  than 
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estimated  due  to:  1}  A  possibility  that 
high  category  mercury-bearing  mineral 
processing  residues  (residues  with  a 
total  mercury  content  of  more  than  260 
mg/kg)  would  have  to  be  treated  through 
roasting  and  retorting  (see  40  CFR 
268.42)  at  a  higher  cost  rather  than 
cement  stabilization  as  modeled  in  the 
regulatory  impact  analysis,  and  2)  a 
potential  loss  of  operational  efficiency 
at  mineral  processing  facilities  when 
these  facilities  are  unable  to  continue  to 
unconditionally  land  store  mineral 
processing  residues  (note:  this  form  of 
operation  for  spent  materials  currently 
represents  non-compliance  with  RCRA 
Subtitle  C  regulation).  EPA  was  unable 
to  identify  any  high  category  mercury- 
bearing  mineral  processing  wastes  in 
data  reviewed  which  is  believed  to  be 
discarded  currently  The  Agency  solicits 
comment  on  whether  this  type  of 
material  exists  and  if  so  how  it  is 
managed  now  and  likely  to  be  managed 
after  final  promulgation  of  this  proposal. 
In  addition,  a  loss  of  operational 
efficiency  (e.g..  ability  to  store  larger 
quantities  of  material,  user  fee  revenues 
from  off-site  shipments)  might  increase 
operational  costs  resulting  from 
practical  limitations  on  the  quantity  of 
material  a  mineral  processing  facility 
stores  and  resulting  losses  in  revenues. 
EPA  solicits  comment  about  whether 
and  how  much  of  this  type  of  cost  might 
be  incurred  due  to  regulatory  conditions 
and  limits  placed  on  land-based  storage 
under  Options  1  and  2.  (Note:  EPA  has 
based  its  cost  estimates  for  mineral 
processing  residues  stored  in  tanks, 
containers,  and  containment  buildings 
prior  to  reprocessing  based  on  90-day 
storage  units  for  Option  1  and  2.  OWner/ 
operators  of  mineral  processing  facilities 
would  have  the  ability  under  Option  1 
to  purchase  larger  and  more  expensive 
1-year  storage  units.  However,  EPA 
believes  that  they  would  not  elect  to  do 
so  unless  there  would  be  offsetting  costs 
equal  to  or  greater  than  the  capital 
storage  costs  for  the  90  day  units.  EPA 
solicits  comment  on  the  appropriateness 
of  these  cost  assumptions.) 

Second,  upper  bound  compliance 
costs  in  these  ranges  for  both  Options  1 
and  2  might  be  lower  than  estimated  for 
a  number  of  reasons:  1)  The  current 
analysis  does  not  estimate  potential 
shifts  from  land  disposal  of  mineral 
processing  residues  to  recycling 
resulting  from  increased  treatment 
(stabilization)  costs  associated  with  land 
disposal  and  2)  all  mineral  processing 
residues  currently  land  stored  prior  to 
reprocessing  are  assumed  to  require 
storage  prior  to  reinsertion  into  mineral 
processing  facilities.  Regarding  the  issue 
of  shifts  from  land  disposal  to  recycling. 


due  to  data  limitations.  EPA  has 
estimated  compliance  cost  based  on  a 
static  assumption  that  owner/operators 
of  mineral  processing  facilities  will 
continue  to  manage  residues  after  the 
proposed  rule  is  implemented  as  they 
had  been  managed  previously  whether 
in  land  disposal  or  recycling.  Since  the 
proposed  land  disposal  restriction 
standards  will  increase  land  disposal 
costs  for  these  owner/operators,  a  more 
realistic  dynamic  assumption  is  that  for 
some  mineral  processing  residues, 
recycling  will  become  less  expensive 
relative  to  treatment  and  land  disposal 
under  both  Option  1  and  Option  2.  EPA 
requests  comment  on  this  issue  on 
whether  and  to  what  extent  this  is 
likely.  With  respeci  to  the  other  factor 
resuhing  in  lower  compliance  costs,  the 
possibility  that  some  mineral  processing 
residues  will  not  be  stored  prior  to 
reprocessing,  some  of  these  residues 
may  be  able  to  be  immediately 
reinserted  without  any  intervening 
storage  thus  not  incurring  incremental 
costs  of  purchasing  and  operating  new 
storage  units.  EPA  solicits  comment  on 
the  liKelihood  and  extent  of  this 
possibility. 

Finally.  EPA  has  identified  two 
sources  of  uncertainty  that  may  have 
resulted  in  overestimated  upperbound 
compliance  costs  for  Option  1: 1) 
Potential  cost  savings  associated  with 
remining  historically  discarded  mineral 
processing  residues  have  not  been 
estimated.  2)  additional  shifts  from  land 
disposal  to  recycling  may  occur  under 
Option  1  that  would  not  occur  under 
Option  2. 

Due  to  data  Umitations.  EPA  has  not 
estimated  possible  cost  savings  to 
owner/ojierators  resulting  from 
remining  and  processing  of  historically 
discarded  mineral  processing  residues 
(as  mentioned  previously).  In  addition 
to  the  mineral  values  present  in  these 
residues,  these  owner/operators  might 
realize  costs  savings  from  avoided 
liability  costs  of  remediating  these 
materials  in  the  event  of  a  release  to  the 
environment.  EPA  solicits  comment  on 
the  likelihood  and  extend  of  these 
potential  cost  savings. 

EPA  also  believes  that  Option  1  might 
result  in  greater  shifts  from  land 
disposal  to  recycling  than  the  general 
shift  described  above  for  both  Options. 
Option  1  may  yield  greater  recycling  for 
two  principal  reasons.  First,  Option  1 
clarifies  and  encourages  the  use  of 
mineral  benefrciation  units  (e.g. 
grinding  mills  used  to  produce  a 
concentrate  from  an  ore)  for  mineral 
processing  residues.  Second,  Option  1 
allows  owner/operators  of  mineral 
processing  facilities  to  store  mineral 
processing  residues  prior  to  recovery  for 


up  to  year  under  Option  1  versus  90 
days  under  Option  2.  If  mineral 
processing  facilities  can  store  larger 
amounts  for  a  longer  time,  this  raises  the 
possibility  of  receiving  materials  off-site 
from  other  mineral  processing  facilities 
creating  greater  economies  of  scale 
(lower  transaction  costs,  user  fee 
revenues)  in  the  primary  mineral 
processing  industry.  EPA  solicits 
comment  on  the  likelihood  and  extent 
of  this  potential  cost  savings. 
Costs  for  the  variant  of  the 
recommended  option  applied  only  to 
spent  materials  (Option  3)  would 
probably  be  similar  to  the  recommended 
option,  for  two  reasons.  First,  spent 
materials  are  often  co-managed  with 
characteristic  by-products  and  sludges. 
Secondly,  the  majority  of  costs  incurred 
under  both  options  are  for  treatment  and 
disposal,  which  do  not  vary  between 
Options  1  and  3.  The  National  Mining 
Association  industry  Option  4  would 
cost  less  than  the  other  options  but 
would  still  incur  treatment  and  disposal 
costs  for  land  disposed  mineral 
processing  wastes. 

c.  Economic  Impact  Results.  The 
Agency  has  estimated  the  economic 
impacts  of  today's  proposed  rule  and 
found  that  the  signiBcance  of  those 
impacts  vary  by  mineral  processing 
sector.  Results  of  the  analysis  were 
included  in  the  docket  for  today's 
proposed  rule.  Approximately  12  of  31 
mineral  processing  sectors  would  incur 
upperbound  compliance  costs  for 
Option  1  that  would  exceed  5  percent  of 
the  value  of  the  mineral  products  from 
each  sector.  In  addition,  EPA  has 
evaluated  the  ratio  of  estimated  waste 
management  cost  within  a  mineral 
processing  sector  to  the  economic  value 
added  (value  added  measures  sales 
revenue  minus  the  costs  of  raw 
materials)  of  the  sector  to  better  estimate 
how  industry  profits  might  be  affected 
by  compliance  costs  of  today's  rule.  The 
analysis  showed  3  out  of  17  sectors 
analyzed  under  Opjion  1  had  ratios  of 
1  or  more  (meaning  that  estimated 
upperbound  waste  management  cost  is 
estimated  to  be  greater  than  the  value 
added  by  the  mineral  processing  sector 
analyzed).  These  three  sectors  include 
cadmium,  rhenium  and  selenium.  An 
additional  five  sectors  have  ratios  of 
greater  than  0.5  including  lead, 
antimony,  bismuth,  beryllium,  and 
tellurium.  One  possible  outcome  of 
these  impacts  is  that  individual 
facilities  within  a  sector  would  close. 
Another  possible  outcome  is  that  where 
the  minerals  are  co-products  of  other 
minerals  at  the  same  facility  (e.g., 
cadmium  and  zinc)  that  the  facility 
would  choose  simply  to  stop  processing 
the  co-product.  In  all,  EPA  estimates 
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that  there  are  24  mineral  processing 
facilities  distributed  over  8  mineral 
sectors  with  ratios  above  0.3  indicating 
the  potential  for  either  facility  closure  or 
cessation  of  processing  co-products 
within  the  facility.  The  Agency  requests 
comment  on  the  likelihood  and  extent 
of  these  possible  outcomes  in  the 
mineral  processing  sectors  identified 
above  and  other  sectors  which  may  be 
affected.  The  Agency  also  requests 
comment  on  alternative  approaches  to 
the  Options  analyzed  for  the  proposed 
rule  that  suggest  ways  to  lessen  these 
impacts  for  the  affected  sectors. 

d.  Benefit  Estimate  Results.  The 
Agency  has  estimated  the  benefits 
associated  with  today's  proposed  rule. 
Screening  risk  results  suggest  that 
individual  cancer  and  non-cancer  risks 
may  be  decreased  below  1  x  10  -5  and 
below  a  reference  dose  of  1  in  a  small 
number  of  mineral  processing  facilities. 
Data  available  for  this  analysis  is  limited 
to  wastes  where  constituent 
concentrations  are  available.  Thus,  the 
benefits  are  not  tied  to  the  total  number 
of  mineral  processing  facilities.  The 
Agency  is  working  to  broaden  this 
analysis  over  the  range  of  181  mineral 
processing  facilities  affected  by  this 
rule. 

The  Agency  also  believes  that  there 
will  be  benefits  resulting  from  Option  1 
for  historically  discarded  mineral 
processing  wastes  (e.g.  flue  dusts,  slags) 
which  can  be  remined  for  mineral  value. 
Option  1  will  encourage  remining  of 
this  material  in  beneficiation  units  and 
decrease  metal  releases  to  groundwater 
and  decrease  remediation  costs  at 
selected  sites.  The  Agency  will  try  to 
quantify  this  benefit  for  the  final  rule. 

Although  the  treatment  of  hazardous 
minerals  processing  wastes  has  the 
potential  for  providing  benefits  for 
human  health  risk  reduction  and 
increased  environmental  protection  due 
to  data  limitations,  the  Agency,  due  to 
data  limitations  did  not  quantify  all 
impacts.  A  screening  analysis  of 
individual  risk  reduction  was 
conducted  but  the  data  limitations  and 
substantial  analytical  challenges  have 
prevented  the  Agency  bom  evaluating 
additional  benefits. 

Benefits  for  this  proposed  rule  as 
measured  by  population  risk  reduction 
require  substantially  more  information 
than  the  Agency  has  available  now.  Site 
specific  information  on  waste 
characterization,  hydrogeological 
parameters,  meteorological  conditions 
and  demographic  patterns  would  be 
needed  for  a  representative  number  of 
facilities  before  national  estimates  of 
population  risk  could  be  calculated.  The 
Agency  does  not  have  sufficient 


information  and  requests  comment  on 
these  data  elements. 

While  waste  management  rules  t3 
protect  ground  water  have  proven  in  the 
past  to  control  otherwise  unacceptable 
individual  risks,  it  is  unusual  to  predict 
high  "population  risks'  unless  there  is  an 
unusually  large  water  supply  well 
impacted  by  the  facility,  simply  because 
ground  water  contamination  generally 
moves  slowly  and  locally.  It  has  been 
the  agency's  experience  that  regulations 
with  land  disposal  restrictions  have 
been  found  to  produce  relatively  small, 
quantifiable  population  risk  reductions 
to  individuals  exposed  to  contaminated 
groundwater  via  private  wells.  The 
individual  risk  reductions  identified  by 
the  Agency  for  this  proposed  rule  are 
similar  to  those  found  in  these 
previously  analyzed  rulemakings.  For 
example,  in  the  analysis  of  Land 
Disposal  Restrictions  Phase  II  (40  CFR 
Parts  148.  et  al.)  for  organic  toxicity 
wastes,  some  of  the  individual  risk  were 
in  the  range  of  10  ■•,  the  population  risk 
reductions  were  found  to  be  only  about 
0.22  cases  of  cancer  per  year.  Similarly, 
in  an  analysis  of  benefits  for  corrective 
action  for  solid  waste  management 
units,  population  risk  reduction  of  about 
3  cancer  cases  per  year  were  found 
when  it  was  assumed  that  taste  and  odor 
thresholds  and  drinking  water 
regulations  would  tend  to  cap 
exposures.  In  the  corrective  action 
analysis,  on  average  about  12  people 
within  a  one  mile  radius  of  the  unit 
could  be  potentially  exposed  to 
contaminated  groundwater  through 
private  wells. 

If  population  densities  and  prevalence 
of  private  ground  wafer  wells  around 
mineral  processing  facilities  are  similar 
to  other  waste  management  facilities,  it 
is  the  Agency's  expectation  that  land 
disposal  restrictions  for  hazardous 
minerals  processing  wastes  would  also 
achieve  relatively  small,  quantifiable 
population  risk  reductions.  For  these 
reasons  and  the  data  limitations  cited 
above,  the  Agency  has  not  attempted  to 
address  the  quantification  of  population 
risk  reduction  for  this  proposed  rule. 
The  Agency  asks  for  comment  on  this 
issue. 

The  Agency  believes  that,  while  other 
types  of  benefits  are  extremely  difficuh 
to  quantify,  this  rule  may  produce 
benefits  in  the  area  of  ecological  risk 
reduction,  reduced  natural  resource 
damage  and  related  increase  in  non-use 
values  for  environmental  amenities. 
EPA  has  not  developed  a  quantitative     ■ 
assessment  of  these  benefits  because  of 
budgetary  and  data  limitations  and 
because  the  quantity  of  these  benefits 
may  be  small.  The  Agency  also  believes 
that  this  rule  has  the  potential  for 


reducing  what  may  be  considered  very 
low  probability  but  high  consequence 
adverse  human  health  or  environmental 
impact  if  contamination  from  hazardous 
minerals  proces»ng  waste  should, 
because  of  geological  conditions  such  as 
karst  terrain,  reach  a  major  population 
drinking  water  source  or  sensitive 
environmental  location.  This  proposed 
rule  should  lessen  the  chances  of  this 
type  of  event  even  though  the 
probabilities  of  such  occurrences  are  not 
known. 

The  data  limitations  and  uncertainty 
that  make  analysis  of  benefits  especially 
difficult  also  apply  to  compliance  cost 
estimates.  In  large  pan,  the  uncertainty 
tends  to  have  the  same  directional  effect 
on  both  cost  and  benefits.  That  is,  the 
same  factors  such  as  hazardous  waste 
volume  that  could  make  compliance 
costs  large  also  would  tend  to  imply 
higher  risks  in  the  baseline.  Likewise, 
low  volumes  that  show  little  risks 
would  generally  create  lower 
compliance  costs. 

3.  Conclusion 

EPA  recommends  Option  1  in  jwrt 
because  it  believes  that  it 
simultaneously  clarifies  jurisdiction  and 
encourages  environmentally  sound 
recycling  of  mineral  processing 
residues.  The  conditional  exclusion 
from  RCRA  jurisdiction  proposed  under 
Option  1  for  land  stored  mineral 
processing  residues  prior  to  recovery 
provides  comparative  flexibility  and 
cost  savings  in  recycling  these  materials; 
rather  than  extending  RCRA  jurisdiction 
to  these  materials  and  full  Subtitle  C 
regulatory  requirements  were  extended. 
Option  1  obviates  the  need  for 
manifesting  these  materials  between 
mineral  processing  facilities.  Option  1 
also  does  not  require  many  other 
management  standards  for  waste 
handlers  that  are  normally  required  for 
hazardous  wastes  recycled  under 
Subtitle  C  including:  design  standards 
for  storage  units,  recordkeeping  and 
reporting  requirements,  storage  permit 
requirements  for  materials  received 
from  off-srte.  financial  assurance,  pre- 
transport  genentor  requirements,  and 
related  requirements.  The  Agency 
believes  that  the  absence  of  these 
requirements  offers  the  primary  mineral 
processing  industry  an  opportunity  to 
maximize  reprocessing  of  these 
materials  at  a  minimum  cost  while  still 
protecting  human  health  and  the 
environment. 

4.  Regulatory  Impact  Analysis  for 
Underground  Injected  Wastes 

.  The  Agency  has  completed  a  cost- 
benefits  analysis  for  underground 
injected  wastes  in  Class  I  injection  wells 
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Rulemaking  for  Mineral  Processing 
Wastes.  The  new  proposed 
supplemental  LDRs  cover  facilities  with 
operating  Class  I  injection  wells 
di-  .  of  newly  identified  mineral 

pi  -^  wastes  that  are  hazardous 

due  to  a  characteristic. 

According  to  the  available  data 
outlined  in  the  RIA,  indications  are  that 
of  the"223  Class  I  injection  facilities  in 
the  nation,  up  to  20  will  be  potentially 
affeded  by  the  new  supplemental  LDRs 
for  mineral  processing  wastes.  Of  these 
facilities.  8  inject  nonhazardous  waste 
(3  million  tons  of  restricted  wastes)  and 
12  inject  hazardous  waste  (7  million 
tons  of  restricted  wastes.)  Combined, 
these  facilities  may  inject  up  to  10 
million  tons  of  waste  annually  into 
Class  I  wells.  These  Class  I  injection 
facilities  will  now  be  required  to  either 
treat  wastes,  or  file  "no-migration" 
petitions  as  outlined  in  40  CFR  148  (See 
53  FR  28118  preamble  for  a  more 
thorough  discussion  of  the  no-migration 
petition  review  process). 

Of  the  12  newly  affected  Class  I 
hazardous  facilities,  1 1  already  have  no- 
migration  exemptions  approved  by  EPA 
and  one  facility  is  listed  as  having  a  no- 
migration  petition  pending  EPA.  For 
this  analysis.  EPA  assumes  that  the 
Class  I  hazardous  facility  with  a  petition 
pending  will  successfully  demonstrate 
no-migration  of  Phase  III  wastes  prior  to 
promulgation  of  the  supplemental  rule. 
EPA  estimates  that  six  Class  I 
nonhazardous  facilities  will  submit  a 
no-migration  petition  under  this  rule; 
two  facilities  will  Accept  the  disposal 
ban  and  treat  their  restricted  wastesjo 
ITS  prior  to  injection.  The  Agency  " 
analyzed  costs  and  benefits  for  today  s 
nile  to  assess  the  economic  effect  of 
as.sociated  compliance  costs  for  the 
additional  volumes  of  injected  w.istes 
attributable  to  this  proposed  rule. 

In  general.  Class  I  injection  facilities 
affected  by  the  LDR  Phase  III  rule  will 
have  several  options.  As  previously 
mentioned,  some  facilities  will  modify 
existing  no-migratiou  petitions  already 
approved  by  the  Agency,  other  facilities 
may  submit  entirely  new  petitions,  and 
still  others  may  accept  the  prohibitions 
and  either  continue  to  inject  wastes  after 
treatment  or  cease  injection  Of>erations 
all  together.  EPA  assessed  compliance 
costs  for  Class  I  facilities  submitting  no- 
migration  petitions  and/or  employing 
alternative  treatment  measures. 

For  Class  I  facilities  opting  to  use 
alternative  treatment,  the  Agency 
derived  costs  treating  restricted  wastes 
to  meet  UTS  levels  prior  to  irvjection. 
EPA  estimates  that  the  (mid-range)  total 
annual  compliance  cost  for  petitiorts 
and  alternative  treatment  to  industry 


affected  by  the  new  supplemental  LDR 
prohibitions  will  be  $1.0  million.  EPA 
estimates  the  mid-range  total  annual 
cumplian(;e  costs  per  Class  I  hazardous 
facility  to  range  between  $0.2  million 
and  $2.0  million;  mid-range  total  annual 
compliance  costs  per  Cla.ss  1 
nonhazardous  facility  range  between 
$0.3  million  and  SO. 8  million.  The  range 
of  costs  for  alternative  treatment  is  the 
result  ofappUmga  sensitivity  analysis. 
All  of  these  costs  will  be  incurred  by 
Class  I  injection  well  owners  and 
operators.  The  estimated  economic 
impacts  of  the  proposed  rule  were  based 
on  the  random  assignment  of  injection 
facilities  to  petition  and  treatment 
outcomes  using  a  decision  tree  analysis 
method  described  m  the  Cost-Benefits 
Analysis  document  placed  in  the 
docket. 

The  Agency  did  not  perform  a 
quantified  risk  assessment  lor  this 
proposal.  However,  the  benefits  to 
human  health  and  the  environment  in 
the  Cost-Benefits  Analysis  document  are 
generally  defined  as  reduced  human 
health  ri.sk  resulting  from  fewer 
instances  of  ground  water 
contamination.  In  general,  potential 
health  risks  from  Class  I  injet;tinn  wells 
are  extremely  low.  However.  injet:tion  is 
not  without  risks.  In  isolated  c;ases, 
•potential  risks  to  human  health  and  the 
environment  may  be  greater  due  to 
abandoned,  unplugged  wells  near  the 
injection  well  site. 

The  economic  analysis  of  LDR  Phase 
III  compliance  costs  suggests  that 
publicly  traded  companies  affected  by 
the  rule  will  probably  not  !» 
significantly  ei.onomically  impacted. 
The  limited  data  available  for  the 
privately  held  companies  suggests, 
however,  that  they  may  face  significant 
impacts  due  to  the  proportionally  larger 
expenses  they  may  face  as  a  result  of  the 
proposed  rule. 

B.  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  601  et  seq..  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
Under  the  Agency's  Revised  Guidelines 
for  Implementing  The  Regulatory 
Flexibility  Act.  dated  May  4,  1992.  the 
Agency  committed  to  considering 
regulatory  ahematives  in  rulemakings 
when  there  were  any  economic  impacts 
estimated  on  any  small  entities.  (See 


RCRA  sections  3004(d),  (e),  and  (g)(5), 
which  apply  uniformly  to  all  hazardous 
wastes.)  Previous  guidance  required 
regulator)  alterhaiives  to  be  e.xamined 
only  when  significant  economic  effects 
were  estimated  on  a  substantial  number 
of  small  entities. 

In  assessing  the  regulatory  approach 
for  dealing  with  small  entities  in  today's 
proposed  rule,  the  Agency  had  to 
consider  that  due  to  the  statutory 
requirements  of  the  RCRA  LDR  progr;im. 
no  legal  avenues  exist  for  the  Agency  to 
provide  relief  from  the  LUR's  for  small 
entities.  The  only  relief  available  for 
small  entities  is  the  existing  small 
quantity  generator  provisions  and 
(conditionally  exempt  small  quantity 
generator  exemptions  found  in  40  CFR 
2R2.1 1-12.  and  261. ."i,  respectively. 
These  exemptions  basically  prescribe 
100  kilograms  (kg)  per  calendar  month 
generation  of  hazardous  waste  as  the 
limit  below  which  one  is  exempted  from 
complying  with  the  RCRA  standards 

Given  this  statutory  constraint,  the 
Agency  was  unable  to  frame  a  series  of 
small  entity  options  from  which  to 
select  the  lowest  cost  approa  h:  rath'ir 
the  Agency  was  legally  bourrl  to 
regulate  the  land  dispo.sal  o*  'he 
hazardous  wastes  covered  i-i  ttxlovV 
rule  without  regard  to  tht'  size  ot  tP 
entity  being  regulated.  However,  tlw- 
portion  of  the  proposal  wbirh  wou  J 
reclassify  various  minerni  Hparmg 
secondary  materials  as  non-wfistes  ix' 
decrease  regulatory  costs  to  n  numfier  ■ 
minetal  processing  entities     iclu^in 
small  entities. 

C.  Paperwork  Reductini,   \ct 

The  information  collet:tion 
requirements  in  this  proposed  rule  *i. 
been  submitted  for  approval  to  ilie 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Redut,iu 
Act,  44  U.S.C.  3501  et  -^eq.  The  overa, 
reporting  and  recordkeeping  burden  is 
estimated  to  be  a  reduction  of 
approximately  1,624.434  hours 
(4.873.303  hours  over  three  years)    Vh, 
burden  reduction  is  due  to  propo.sa.   -, 
one-time  notifications  and  certitii  an 
in  the  August  22.  1995  Phase  IV 
proposed  rule  (but  not  accounted  fpr  ^r 
the  proposed  Phase  IV  ICR)  and  in  Ih' 
supplemental  rule.  The  one-time 
notifications  and  certifications  wil' 
when  final,  replace  the  requirements  ■ 
send  notifications  and  certifications 
with  feach  shipment  of  waste. 

A  copy  of  the  ICRs  for  this  rule  may 
be  obtained  from  the  Environmental 
Protection  Agency,  Informalion  Policy 
Branch,  401  M  Street,  S.VV.  (Mail  Code 
2138).  Washington  D.C.  20460.  The 
public  should  send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
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of  this  collection  of  information, 
including  suggestions  for  reducing 
burden  to  EPA;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20460,  marked 
"Attention:  Desk  Officer  for  EPA." 

IV.  Unfunded  Mandates  Reform  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  statement  to  accompany  any 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  year. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

EPA  has  completed  an  analysis  of  the 
costs  and  benefits  from  today's 
proposed  rule  and  has  determined  that 
this  rule  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local  or  tribal  governments  in  the 
aggregate.  As  stated  above,  the  private 
sector  may  incur  costs  exceeding  $100 
million  per  year  depending  upon  the 
option  chosen  in  the  final  rulemaking. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act,  and  results  of  this  analysis 
have  been  included  in  Regulatory 
Impact  Analysis  background  document 
which  was  placed  in  the  docket  for 
today's  proposed  rule. 


Ljst  of  Subjects 
40  CFR  Part  1 48 

Administrative  practice  and 
procedure.  Hazardous  waste.  Reporting 
and  recordkeeping  requirements.  Water 
supply. 

40  CFR  Port  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  271 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation,  Hazardous  waste. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  15, 1995. 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 

.^mpndt'H  aQ  fnllnw; 

PART  1 48- -HAZi  ROODS  WASTE 
■NJECTION  RESTRICTIONS 

1.  The  authority  citation- for  Part  148 
continues  to  read  as  follows: 

Authority:  Section  3004,  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901.  et  seq. 

2.  Section  148.18  as  proposed  to  be 
added  at  60  FR  11740  (March  2.  1995) 
and  is  proposed  to  be  amended  at  60  FR 
43691  (August  22,  1995)  is  proposed  to 
be  further  amended  by  redesignating 
paragraphs  (a)  through  (d)  as  (b)  through 
(e)  respectively,  and  by  adding 
paragraph  (a)  to  read  as  follows: 


§  148.18    Waste  specific  prohibitions— 
Newty  Listed  and  Identined  Wastes. 

(a)  Effective  [Date  2  years  from 
effective  date  of  the  final  rule], 
hazardous  wastes  from  mineral 
processing  operations  that  exhibit  a 
characteristic  of  hazardous  waste;  and 
mixed  characteristic  hazardous  mineral 
processing  wastes/radioactive  wastes, 
are  prohibited  from  underground 
injection. 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

Subpart  A — General 

3a.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

3b.  Section  261.1  is  amended  by 
adding  paragraph  (c)(9)  to  read  as 
follows: 

§261.1     Purpose  and  scope. 

***** 

(c)  *  •  * 

(9)  "Processed  scrap  metal"  is  scrap 
metal  which  has  been  manually  or 
mechanically  altered  to  either  separate 
it  into  distinct  materials  to  enhance 
economic  value  or  to  improve  the 
handling  of  materials.  Processed  scrap 
metal  includes  but  is  not  limited  to 
scrap  metal  which  has  been  bailed, 
shredded,  sheared,  melted, 
agglomerated  (for  fines,  drosses  and 
related  materials  which  are  not  scrap 
metal  prior  to  agglomeration)  or 
separated  by  metal  type. 

4.  Section  261.2(c)  is  amended  by 
revising  Table  1  to  read  as  follows: 

§  261 .2    Definition  of  solid  waste. 

***** 

(c)  •  *  • 


Table  l 

Use  constitut- 
ing disposal 
(§261. 2(c)(1)) 

(1) 

Energy 
recovery/  fuel 
(§261 .2(c)(2)) 

(2) 

Reclamation 
(§261.2(0(3)) 

(3) 

Speculative 
Accumulation 
(§261.2(0(4)) 

(4) 

Soent  Materials   

(•) 
(•) 
(•) 
(•) 
(•) 
(•) 
(•) 

(*) 
(•) 
(•) 
(•) 
(•) 
(•) 
(•) 

(•) 
(•) 

(•) 

Sludoes  nisted  in  40  CFR  Part  261  31  or  261  32     

(*) 

^liMinp^  pyhihitinn  a  rharaf*tf>ristir  of  ha7ardous  wastfi                               

(•) 

Bv-oroducts  (listed  in  40  CFR  261.31  or  261.32)  

(*) 

(*) 

Rv-nrrw1nrt^  Pvhihitinn  a  rharartiari^tir  of  hA7ar(iOLis  waste 

(*) 

PniTimprrial  rh*»mirjil  nrrwIiirK  li^tArl  in  40  CFR  ?fi1  33 

Scrap  metal  excluding  processed  scrap  metal 

(•) 

(*) 

Note:  The  terms  "spent  matenals",  "sludges",  "by-products",  and  "scrap  metal"  and  "processed  scrap  metal"  are  defined  in  §261.1. 


5.  Section  261.3  is  amended  by 
revising  the  first  sentence  of  paragraph 


(a)(2)(i),  and  by  revising  paragraph 
(a)(2)(iii)  to  read  as  follows: 


§  261 .3    Definition  of  hazardous  w^te. 

(a)  •  *  • 
(2)  •  •  • 


C_' 
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(i)  It  exhibits  any  of  the  characteristu  s 
of  hazardous  waste  identified  in  subpart 

•  *        •        •        • 

(iii)  It  is  a  mixture  of  a  solid  waste  and 
a  hazardous  waste  that  is  listed  in 
subpart  0  of  this  part  solely  because  it 
exhibits  one  or  more  of  the 
characteristics  of  hazardous  waste 
identified  in  subpart  C  of  this  part. 
(However,  nonwastewater  mixtures  are 
still  subject  to  the  requirements  of  part 
268  of  this  chapter,  even  if  they  no 
longer  exhibit  a  characteristic  at  the 
point  of  land  disposal.) 

•  •        *        •        « 

6.  Section  261.4  is  amended  by 
adding  paragraphs  (a)(13],  (a)(14), 
(a)(15),  and  (a)(16)  and  by  redesignating 
existing  paragraphs  (b)(7)  (i)  through 
(xx)  as  paragraphs  {b)(7)(i)  (A)  through 
(T),  by  redesignating  paragraph  (b)(7) 
introductory  text  as  paragraph  (b)(7)(i) 
introductory  text,  and  by  adding  a  new 
paragraph  (b)(7)(ii)  to  read  as  follows: 

§261.4    Exclusions. 

(a)  *  •  • 

(13)  Processed  scrap  metal  being 
reclaimed. 

(14)  Shredded  circuit  boards  provided 
that  they  are  stored  in  containers  prior 
to  recovery  that  are  sufficient  to  prevent 
a  release  to  the  environment. 

(15)  Secondary  materials  (other  than 
hazardous  wastes  listed  in  Subpart  D  of 
this  Part)  generated  within  the  primary 
mineral  processing  industry  from  which 
mineral  values  are  recovered  by  a 
primary  mineral  processing  industry 
production  process,  provided  that: 

(i)  The  material  contains  recoverable 
amounts  of  minerals; 

(ii)  The  materials  cannot  be 
accxxmulated  speculatively  (as  defined 
in  §  261.1(c)(8)); 

(iii)  The  owner  or  operator  provides  a 
notice  to  the  Regional  Administrator  or 
State  Director,  identifying  the  following 
information:  the  types  of  materials  to  be 
recycled  and  the  location  of  the 
recycling  process;  and  the  annual 
quantities  expected  to  be  placed  in  land- 
based  units. 

(iv)  The  materials  must  be  stored  or 
otherwise  managed  in  process  units.  A 
"process  unit"  is  a  tank,  container, 
containment  building  or  other  unit  that 
is  not  land-based.  A  process  unit  also 
can  include  a  pile  or  surface 
impoundment  that: 

(A)  Is  designed  and  operated  so  as  to 
satisfy  any  of  the  following  alternative 
performance  conditions: 

{1]  The  owner  or  operator  ensures  that 
the  unit  satisfies  a  groundwater 
protection  standard  not  exceeding:  the 
maximum  contaminant  level  (MCL)  for 


iiifidis  111  Appfiiuix  V  iii  01  ran  zm 
(antimony,  arsenic,  barium,  beryllium, 
cadmium,  chromium  (total),  lead, 
mercury,  nickel,  selenium,  silver,  and 
thallium);  weak  acid  dissociable 
cyanide  level  of  0.2  ppm;  the  corrosivity 
standard  in  §261.22  (an  aqueous 
solution  with  a  pH  equal  to  or  less  than 
2.0  or  equal  to  or  greater  than  12.5);  and 
the  ignitability  standard  in  §  261.21  at  a 
location  no  further  than  150  meters  from 
the  unit  boundary.  To  demonstrate  that 
this  condition  is  satisfied,  the  unit  must 
have  a  groundwater  monitoring  system 
consisting  of  a  minimum  of  one 
upgradient  well  and  three  downgradient 
wells.  Such  monitoring  wells  must  be 
capable  of  detecting,  sampling,  and 
assessing  whether  the  groundwater 
protection  standard  is  satisfied  pursuant 
to  the  provisions  of  40  CFR  258.51 
(except  for  40  CFR  2S8.51(b),  258.53, 
and  258.54).  If  a  release  is  detected  at 
levels  exceeding  the  groundwater 
protection  standard,  the  owner/operator 
must  perform  corrective  action  which 
attains  the  groundwater  protection 
standard.  During  the  time  when  the 
standard  is  exceeded,  no  further  mineral 
processing  secondary  materials  may  be 
placed  in  the  unit;  or 

(2)  Satisfies  any  of  the  following 
design  standards:  for  surface 
impoundments  or  piles  containing  free 
liquids,  is  constructed  to  have  the 
equivalent  transmissivity  of  a  liner 
comprised  of  a  40  mil  geomembrane 
Uner  on  12  inches  of  soil  with'at  least 
10  ~'  cm/sec  hydraulic  conductivity; 
and  for  piles  not  containing  free  liquids, 
is  located  on  concrete,  asphalt,  or  soil 
any  of  which  have  the  equivalent 
transmissivity  of  three  feet  of  clay  with 
10  ~^  cm/sec  hydraulic  conductivity;  or 

(J)  Receives  a  site-specific 
determination  from  the  Regional 
Administrator  or  the  State  Director  that 
the  unit  is  a  process  unit  and  not  a 
waste  disposal  unit  because  the  unit  is 
designed  and  operated  to  minimize 
releases  to  the  environment  and 
generally  is  not  part  of  the  waste 
disposal  problem.  This  determination 
shall  consider  prevention  of  adverse 
affects  on  ground-water  quality,  surface 
water  quality,  and  air  quality 
considering  the  factors  set  out  in  40  CFR 
267.10. 

(B)  Process  units  do  not  include  any 
wastewater  treatment  surface 
impoundment  whose  discharge  is 
ultimately  regulated  under  either 
section  402  or  307(b)  of  the  Clean  Water 
Act  (including  facilities  which  have 
eliminated  the  discharge  of  wastewater). 

(16)  Secondary  materials  (other  than 
hazardous  wastes  listed  in  Subpart  D  of 
this  Part)  generated  within  the  primary 
mineral  processing  industry  from  which 


mineral  values  are  recovered  in  a 
beneficiation  unit,  as  defined  in 
paragraph  (b)(7)  of  this  section.  The 
material  must  contain  recoverable, 
amounts  of  minerals. 

(b)  •  •  • 

(7)  •  •  • 

(ii)  A  residue  derived  from  co- 
processing hazardous  secondary 
materials  excluded  under  paragraph 
(a)(14)  of  this  section  along  with  normal 
beneficiation  raw  materials  remains 
excluded  under  this  section  if  the  owner 
or  operator  meets  the  following 
requirements: 

(A)  The  unit  must  process  at  Jeast 
50%  by  weight  normal  raw  materials; 

(B)  The  owner  or  operator  must  be 
able  to  document  that  the  co-processing 
of  hazardous  secondary  materials  does 
not  significantly  affect  the  residues  by 
demonstrating  conformance  with  the 
criteria  set  out  in  40  CFR  266.112(b)(1) 
and  266.112(b)(2).  The  comparison  shall 
be  made  only  with  respect  to  metals 
listed  in  Apjjendix  VIII  of  this  Part  and 
cyanide. 

*  •        •        «        * 

7.  Section  261.6  is  amended  by 
revising  paragraphs  (a)(3)  introductory 
text  and  (a)(3)(ii)  to  read  as  follows: 

§  261 .6    Requirements  for  recyclable 
materials. 

(a)  •  *  * 

(3)  The  following  recyclable  materials 
are  not  subject  to  regulation  under  Parts 
262  through  parts  266  or  parts  268.  270 
or  124  of  this  chapter  and  are  not 
subject  to  the  notific  ation  requirements 
of  section  3010  of  RCRA: 

•  •         •         •        • 

(ii)  Scrap  metal  other  than  processed 
scrap  metal; 


PART  268— LAND  DISPOSAL 
RESTRICTIONS 

8.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a),  6921, 
and  6924. 

Subpart  A — General 

9.  Section  268.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(2).  the  introductory  text  of 
paragraph  (b)(4)  and  the  introductory 
text  of  paragraph  (b)(5),  and  by  adding 
[Mragraph  (a)(9)  to  read  as  follows: 

§  268.7    Testing,  traciting  and 
recordl(eeping  requirements  for  generators, 
treaters,  and  disposal  facilities. 

(a)  *  •  • 

(1)*** 

(2)  If  the  waste  does  not  meet  the 
treatment  standard:  The  generator  must 
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sena  a  oiie-ume  notice  to  each  treatment 
or  storage  facility  receiving  the  waste 
and  place  a  copy  in  the  file.  The  notice 
must  include  the  information  in  column 
"268.7(a)(2)"  of  the  Notification 
Requirements  Table  in  §  268.7(a)(4).  No 
further  notification  is  necessary  until 
such  time  that  the  waste  or  facility 
change,  in  which  case  a  new 
notification  must  be  sent  and  a  copy 
placed  in  the  generator's  file. 
***** 

(9)  If  a  generator  is  managing  a  lab 
pack  containing  hazardous  wastes  and 
wishes  to  use  the  alternative  treatment 
standard  for  lab  packs  found  at 
§  268.42(c),  with  each  shipment  of 
waste,  the  generator  must  submit  a 
notice  to  the  treatment  facility  that 
provides  the  EPA  hazardous  waste 
codes  and  manifest  number.  If  the  lab 
pack  contains  characteristic  hazardous 
wastes  (EX)01-D043).  underlying 
hazardous  constituents  (as  defined  in 
§  268.2(1))  need  not  be  determined.  The 
generator  must  also  comply  with  the 
requirements  in  paragraphs  (a)(6)  and 
(a)(7)  of  this  section  and  must  submit 
the  following  certification,  which  mu'^t 
be  signed  by  an  authorized 
representative: 

I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  contains 
only  wastes  that  have  not  been  excluded 
-  under  appendix  IV  to  40  CFR  part  268.  I  am 
aware  that  there  are  significant  penalties  for 
submitting  a  false  certiftcation,  including  the 
possibility  of  fine  or  imprisonment. 
****.* 

(b)*  *  * 

(4)  A  one-time  notice  must  be  sent 
with  the  initial  shipment  of  waste  to  the 
land  disposal  facihty  and  a  copy  placed 
in  the  treatment  facility's  file.  No  further 
notification  is  necessary  until  such  time 
that  the  waste  or  facihty  change,  in 
which  case  a  new  notification  must  be 
sent  and  a  copy  placed  in  the  treatment 
facility's  file.  Debris  excluded  from  the 
definition  of  hazardous  waste  under 
§  261.3(e)  of  this  chapter  (i.e..  debris 
treated  by  an  extraction  or  destruction 
technology  provided  by  Table  1. 
§  268.45,  and  debris  that  the  Director 
has  determined  does  not  contain 
hazardous  waste),  is  subject  to  the 
notification  and  certification 
requirements  of  paragraph  (d)  of  this 
section.  The  one-time  notice  for  all 
other  waste  shall  include  these 
requirements: 


(5)  The  treatment  facility  must  submit 
a  one-time  certification  with  the  initial 
shipment  of  waste  or  treatment  residue 
of  a  restricted  waste  to  the  land  disposal 
facility  stating  that  the  waste  or 
treatment  residue  has  been  treated  in 
compliance  with  the  applicable 
performance  standards  specified  in 
subpart  D  of  this  part  and  the  applicable 
prohibitions  set  forth  in  §268.32  or 
RCRA  section  3004(d)  and  a  copy 
placed  in  the  file.  If  the  waste  or 
treatment  residue  changes  or  the 
receiving  facility  changes,  the  generator 
or  TSD  shipping  the  waste  must  send  a 
new  certification  to  the  receiving 
facility,  and  place  a  copy  in  their  files. 
Debris  excluded  from  the  definition  of 
hazardous  waste  under  §  261.3(e)  of  this 
chapter  (i.e.,  debris  treated  by  an 
extraction  or  destruction  technology 
provided  by  Table  1.  §  268.45,  and  ' 
debris  that  the  Director  has  determined 
does  not  contain  hazardous  waste), 
however,  is  subject  to  the  notification 
and  certification  requirements  of 
paragraph  (d)  of  this  section  rather  than 
the  certification  requirements  of  this 
paragranh. 


Subpart  C- P- 

Disposal 


tionson  Land 


10.  Section  268.32  is  revised  to  read 

as  follows: 

§  268  32     Waste  specific  Drohlbitlons— 

criaractenstic  naza'dcis  wastes  from 
mineral  p.'^ocessing  2perattGr.;>. 

(a)  Effective  [Date  90  days  from  date 
of  publication  affinal  rule], 
characteristic  hazardous  wastes  from 
mineral  processing  operations;  and,  soil 
and  debris  contaminated  with 
characteristic  hazardous  wastes  from 
mineral  processing  operations;  are 
prohibited  from  land  disposal. 

(b)  Effective  [Date  1  year  from  date  of 
publication  of  final  rule],  arsenic  and 
high  mercury  characteristic  hazardous 
wastes  from  mineral  processing 
operations  are  prohibited  from  land 
disposal. 

(c)  Effective  [Date  2  years  from  date 
of  publication  affinal  rule],  radioactive 
wastes  mixed  with  hazardous  wastes 
from  mineral  processing  operations  are 
prohibited  from  land  disposal. 

(d)  The  requirements  of  paragraphs 
(a),  (b).  and  (c)  of  this  section  do  not 
apply  if: 


UJ  ine  wastes  meet  the  applicable 
treatment  standards  specified  in  Subpart 
D  of  this  part; 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6.  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  treatment  standards 
established  pursuant  to  a  petition 
granted  under  §  268.44;  or 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268.5.  with 
respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  Tf  the  waste 
contains  constituents  (including 
underlying  hazardous  constituents  in 
characteristic  wastes  that  have  been 
diluted  to  remove  the  characteristic)  in 
excess  of  the  applicable  Universal 
Treatment  Standard  levels  of  §  268.48. 
the  waste  is  prohibited  from  land 
disposal,  and  all  requirements  of  this 
part  are  applicable,  except  as  otherwise 
specified. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

11.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  (J.S.C.  6905,  6912(a).  and 
6926. 

Subpart  A— Requirements  for  Final 
Auttiorization 

12.  Section  271. l(j)  is  amended  by 
adding  the  following  entries  to  Table  1 
in  chronological  order  by  date  of 
publication  in  the  Federal  Register,  and 
by  adding  the  following  entries  to  Table 
2  in  chronological  order  by  effective 
date  in  the  Federal  Register: 

§271.1    Purpose  and  scope. 

•        •        •        •        * 
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Table  1  .— REGut^ :  <uNi  iMPLhMt.MUNG  the  Hazardous  and  solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


"Federal  Register"  refererKe 


Effective  date 


[Insert  date  of  publication  of  final    Land    Disposal    Restnctions    for    (Insert  FR  page  numbers) 
njle  m  tfie  Federal  Register       Charactenstic  Mineral  Process- 
i^^)]-  ing  Wastes. 


[Insert  date  of  90  days  from  date 
of  publication  of  final  rule). 


Table  2— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


"Federal  Register"  reference 


(Insert  date  2  years  from  date  of    Prohibition   on   land   disposal    of    3004(m). 
publication  of  final  mte].  characteristic   mineral   process- 

ing wastes  and  such  wastes 
mixed  with  radioactive  waste, 
including  soil  and  detxis. 


(Insert  date  of  publication  of  final 
rule)  61  FR  [Insert  page  num- 
bers). 

Ditto. 

Ditto. 

Ditto. 


13.  Section  271.28  is  added  to  read  as 
follows: 

K  '    28    Streamlined  authortzation 
;ir-cedures. 

(a)  The  procedures  contained  in  this 
section  may  be  used  by  a  State  when 
revising  its  program  by  applying  for 
authorization  for  the  requirements 

promulgated  by  the  Land  Disposal 
K&strictidns  Mineral  Processing  Waste 
Rule,  provided  a  State  is  authorized  fqr 
Land  Disposal  Restrictions  rules  up  to 
the  Third  Third  (55  FR  22520,  June  1. 
1990). 

(b)  An  application  for  a  revision  of  a 
State's  program  for  the  provisions  stated 
in  paragraph  (a)  of  this  section  shall 
consist  of: 

(1)  A  certification  from  the  State  that 
its  laws  provide  authority  that  is 
equivalent  to  and  no  less  stringent  than 
the  provisions  specified  in  paragraph 
(a),  and  which  includes  references  to  the 
specific  statutes,  administrative 
regulations  and  where  appropriate, 
judicial  decisions.  State  statutes  and 
regulations  cited  in  the  State 
certification  shall  be  fully  effective  at 
the  time  the  certification  is  signed;  and 

(2)  Copies  of  all  applicable  State 
statutes  and  regulations. 

(3)  Certification  from  the  State  that  its 
laws  provide  authority  that  is  equivalent 
to  and  no  less  stringent  than  the 
provisions  specified  in  paragraph  (c)  of 
this  section. 

(c)  Within  30  days  of  receipt  by  EPA 
of  a  States  application  for  final 


authorization  to  implement  a  rule 
specified  in  paragraph  (a)  of  this 
section,  if  the  Administrator  determines 
that  the  application  is  not  complete,  the 
Administrator  shall  notify  the  State  that 
the  application  is  incomplete.  This 
notice  shall  include  a  concise  statement 
of  the  deficiencies  which  form  the  basis 
for  this  determination.  The  State  must 
also  include  a  written  assurance  that  the 
State  has  the  legal  authority  to 
implement  the  key  requirements  of  this 
rule.  The  State  program  must 
demonstrate: 

(1)  That  it  can  distinguish  land-based 
units  receiving  mineral  processing 
residuals  from  those  units  operating  as 
waste  disposal  units,  based  in  part  of 
factors  set  out  in  40  CFR  261.4(a)(14) 
and  40  CFR  267.10; 

(2)  That  it  imposes  preventive 
measures  (including  design  and 
operating  conditions)  on  these  units; 

(3)  That  it  establishes  groundwater 
protection  criteria; 

(4)  That  it  requires  groundwater 
monitoring; 

(5)  That  it  detects  and  remediate 
releases  of  hazardous  constituents  from 
the  unit  to  groundwater  should  such 
releases  occur;  and 

(6)  The  State  program  must  provide 
for  public  participation  in  the  process  of 
developing  requirements  for  particular 
land-based  units. 

(d)  For  purposes  of  this  section,  an 
incomplete  application  is  one  where: 

(1)  Copies  of  applicable  statutes  or 
regulations  were  not  included; 


(2)  The  statutes  or  regulations  relied 
on  by  the  State  to  implement  the 
program  revisions  are  not  yet  in  effect; 

(3)  The  State  is  not  authorized  to 
implement  the  prerequisite  RCRA  rules 
as  specified  in  paragraph  (a)  of  this 
section;  or 

(4)  In  the  certification,  the  citations  to 
the  specific  statutes,  administrative 
regulations  and  where  appropriate, 
judicial  decisions  are  not  included  or 
incomplete. 

(e)  Within  60  days  after  receipt  of  a 
complete  final  application  from  a  State 
for  final  authorization  to  implement  a 
rule  or  rules  specified  in  paragraph  (a) 
of  this  section,  absent  information  in  the 
possession  of  EPA,  the  Administrator 
shall  publish  an  immediate  final  notice 
of  the  decision  to  grant  final 
authorization  as  follows: 

(1)  In  the  Federal  Register; 

(2)  In  enough  of  the  largest 
newspapers  in  the  State  to  attract 
Statewide  attention;  and 

(3)  By  mailing  to  persons  on  the  State 
agency  mailing  list  and  to  any  other 
persons  whom  the  Agency  has  reason  to 
believe  are  interested. 

(f)  The  public  notice  under  paragraph 
(e)  of  this  section  shall  summarize  the 
State  program  revision  and  provide  for 
an  opportunity  to  comment  for  a  period 
of  30  days. 

(g)  Approval  of  State  program 
revisions  under  this  section  shall 
become  effective  60  days  after  the  date 
of  publication  in  the  Federal  Register  in 
accordance  with  paragraph  (e)  of  this 
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section,  unless  a  significant  adverse 
comment  pertaining  to  the  State 
program  revision  discussed  in  the  notice 
is  received  by  the  end  of  the  comment 
period.  If  a  significant  adverse  comment 
is  received,  the  Administrator  shall  so 
notify  the  State  and  shall,  within  60 
days  after  the  date  of  publication, 
publish  in  the  Federdl  Rt'Uister  either: 

(1)  A  withdrawal  ui  Uie  iinmediate 
final  decision;  or 

(2)  A  notice  containing  a  response  to 
comments  and  either  affirming  that  the 
immediate  final  decision  takes  effect  or 
reversing  the  decision. 

[FR  Doc.  96-586  Filed  1-24-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-300409;  PRL-4991-91 

The  Pesticide  Coordination  ^oitcy: 
Response  to  Petitions 
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inmPiita!  Prrt(<«';tioii 


•li-vfj  1 1,  r  f  i  .un:] 


5 JMMAWf.'  Thi€  noCfw  rim  ple»te«  fPh'^ 

refpotisp  to  a  pernlon  filed  by  the 
Ns^^ione;  Food  Ptoccssou  .'Association 

ijrd  othOrs  in  l99Z«nd  addttior.?|iy 

Tfspoi^sto8sfcond  petition  ftledb/ 
th^Sanie  pertie?  in  1995.  The  1992 
petition  ?ough*-t#)e  repeal  or  f^vision  of 
StfvBrtl  BP/\  pdidasand  mierpTe^rtlons 
r»tat^<l  tohow  FPA  coordir-  -ms 

undef  iff  Vbtiou?  statutory  o  -iS 

ovpypesi'cide  ros:ir|i»$  ir  fooa  fPA  has 
decidCrf  not  toaltergig'^ifiCBWly  i<J 
general  PO'icv  of  taking  at(  applicable 
l«^)  8  ."  !  into  accooni  '>n  ruling 

on  apt-  se.  The  1995  pelil  ion 

uyi?«d  fFA  to  rapid/y  rompletc  its 
resrooseto^he  »992  ?rtiti'»>»  ^ 
publishihg  this  notice  EPA  ti«s"mel  ttwt 
revues* 
rOR  FURTHi«  IHFORM/»TiON  COm/^CTi  Bv 

maiJJTean  Frtne,  Policy  and  Sp*ciol 
Projecf:  Staff  (7501 0  Env,rohmeMa« 
Protection  Afipncy.'lOl  M  St.  SW., 
Washington,  DC  20460  Oflic*^  »o:ation 
tel«pKOh«  nunit)er.  and  e-m«H  address: 
Rro.  il13l,  Cry-.taJM«U*<2.  I92t 
Jefferson  Dawis  Highway,  Arlington,  VA. 
7  03-30.5-5944,  e-mail: 
*'ane.!e^nee(.>aniail.ena.Rov 

^PPtEMENT4RV  (NFORMATION- 

i.  tntrudu'  tion 

In  Ufn  V.  Rf.Uy.  iJfiS  K.2d  985  (9th  Cir. 
19<>2),  rnrf  drnwd.  1 13  S.Ct   1361 
,19«,V|.  -he  Ninth  O.rctiit  U.S.  Court  of 
Apueals  neid  that  the  Delanev  arti- 
aneer  clause  in  the  food  adflltives 
p-ovision  of  the  Federal  Foort.  Uru>;  'ind 
Co.snietic  .\ct  (FFDCA)  was  ;iot  suhjer.t 
'o  an  exceptittn  for  pesticide  uses  which 
pose  a  de  minimis  cancer  risk  Prior  to 
'he  decision  txn  oming  final,  in 
S«.-ofemher  1992   food  processor*  and 
growers  tiled  ^  ^ietition  with  EFA 
challenging  a  number  of  poiii  les  .nid 
j'verpretations  relating  to  how  EPA 
implements  its  jnthority  under  the 
FFDCA.  The  petition  proposes  policies 
and  interpretations  that  would  reduce 
the  impact  of  the  Le.s  decision.  EPA 
issued  a  partial  response  to  the  petition 
on  June  14.  199,5  (60  FR  31300)  (June 
1995  NFPA  Response),  and  this  notice 
completes  EPA"s  response.  Following 
the  June  1995  NFPA  Response,  the  same 
food  processors  and  growers  filed  a 
second  petition  urging  a  prompt 


response  to  the  entirety  of  its  1992 
petition  and  raising  various  other  issues. 
This  second  pt-fition  is  addressed  in  this 
df>cument  as  well. 

n.  Background 

A  ^tnlntnry  K;  Ay  round 
Pesticide-         •-       1  human  and 


nnim 


"ul 


ted  .States  are 
'^  sions  ol  the 
'  It-ral  Insecticide. 

'  Rodentii  i»ii'  .\ct 

■  '1  sections 
*^  \  ind.  m 

•^  <mX.  hulween  the 

1.  ti--(\L'  (■■■  -■    '^ 
C  Mni^fcc  .jiy 

k  uncierlviTi»j  rttsidutf 
'-•  ■     1-;   .:. 

'  ■•    jre  a  pesticide  mav  t)e  sold  or 
•iitwi.  it  niu"-   '  '        ■. 

-    "  U  >,{..  1 

1 1  lie  must,  among 
'  ..,.   ,..  .;i>;:  ,. its  intended 

fuiictio!!  .vithouf  causing  "unrna.sonable 
'• '■  ■        ■  onnient."  7 

I  ■  ;     • 

"unrea.sonabie  ati  erse  affects  on  The 
■  !->i,'(>r!'neiii    is  defined  as  "any 
;i  :    I'^oiiablH  risk,  to  man  or  the 

nt  raking  into  account  the 
'  social  and  environmental 

costs  and  henehts  of  the  use  of  any 
pesiH.ide."  7  li.SC.  I.'l6(hb). 

The  Fnx:A.  21  U.S.C.  301  ef.  seq., 
authorizes  the  establishment  by 
regulation  ot  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as 
"toler-inces.  ■  Without  such  a  tolerance 
'^»r  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pesticide  residue  js  "adulterated"  under 
section  40;i  of  the  FFDCA  and  may  not 
beiogally  moved  in  interstate 
comme«:e.  21  U  S.C.  331.  342. 
Monitoring  and  enforcement  of 
pesticide  tolerances  are  cnrried  out  by 
the  U.S.  Food  an<i  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USD.\) 

The  FFDCA  has  separate  provisions 
for  tolerant  es  tor  pesticide  re.sidues  on 
raw  agricultural  cominmlities  (RACs) 
and  for  residues  on  nroce.ssed  food.  For 
pesticide  residues  in  or  on  RACs.  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408.  21  U.S.C,  346a.  EPA 
regulates  pesticide  residues  in 
processed  foods  under  section  409 
which  pertains  to  "food  additives."  21 
U.S.C.  348.  Maximum  residue 
regulations  established  under  section 
409  are  commonly  referred  to  as  food 
additive  tolerances  or  food  additive 
regulations  (FARs).  Section  409  FARs 
are  needed,  however,  only  for  certain 
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pesticide  residues  in  processed  food. 
Under  .section  402(a)(2)  of  the  FFDC.'\. 
a  pesticide  residue  in  proces,sed  food 
generally  will  not  render  the  food 
adulterated  if  the  residue  results  from 
application  of  the  pesticide  tn  a  RAC 
and  the  residue  in  the  processed  food 
when  "ready  to  eat"  is  below  the  RAC 
loleran(»set  under  section  408.  This 
oxeinption  in  section  402(a)(2)  is 
conunonlv  referred  to  as  iJie  "flnw- 
through"  provision  because  it  allows  the 
se(  tion  40H  raw  food  tolerance  t<»  flow 
through  to  the  processed  food  form. 
' '-:  1-.  a  section  409  F.-\R  is  only 
,..:(  'ssary  to  prevent  foods  from  being 
Jeemed  adulterated  when  the 
concentration  of  the  pesticide  residue  in 
a  processed  food  when  "ready  to  eat"  is 
greater  than  the  tolerance"  prescribed  for 
the  RAC.  or  if  the  pro<:essed  food  itself 
>  treated  or  comes  iu  contnct  with  a 
pesticide. 

To  estaniisn  a  tolerance  regulation 
under  section  408.  EPA  must  find  that 
the  regulation  would  "protect  the  public 
health."  21  U.S.C.  346a(b).  In  reaching 
this  determination,  EPA  is  directed  to 
consider,  among  other  things,  the 
"necessity  for  the  production  of  an 
adequate,  wholesome,  and  economical 
food  supply."  Id.  Prior  to  establishing  a 
food  additive  tolerance  under  section 
409,  EPA  must  determine  that  the 
"proposed  use  of  the  food  additive 
Ipesticidej,  under  the  conditions  of  use 
to  be  specified  in  the  regulation,  will  be 
safe."  21  U.S.C.  348(c)(3).  Section  409 
specifically  addresses  the  safety  of 
carcinogenic  substances  in  the  so-called 
Delaney  clause  which  provides  that  "no 
additive  shall  be  deemed  safe  if  it  has 
been  found  to  induce  cancer  when 
ingested  by  man  or  animal  or  if  it  is 
found,  after  tests  which  are  appropriate 
for  the  evaluation  of  the  safety  of  food 
additives,  to  induce  cancer  in  man  or 
animal.  .  .  ." /d.  Although  EPA  has 
interpreted  the  general  standard  under 
section  408  to  require  a  balancing  of 
risks  and  benefits,  where  a  pesticide 
which  is  an  animal  or  human 
carcinogen  is  involved,  the  section  409 
Delaney  clause,  in  contrast  to  section 
408  and  FIFRA.  explicitly  bars  such 
balancing  no  matter  how  infinitesimal 
the  potential  human  cancer  risk.  Les  v. 
Reilly,  968  F.2d  at  989. 

B.  Coordination  of  the  Statutory 
Provisions  Governing  Pesticides 

EPA  regulations  in  40  CFR  152.112(g) 
specify  that  FIFRA  registrations  for 
food-use  pesticides  will  not  be  approved 
until  all  necessary  tolerances  and  food 
additive  tolerances  have  been  obtained. 
As  a  policy  matter,  EPA  has  taken  a 
similar  approach  to  FFDCA  sections  408 
and  409,  not  granting  section  408 


tolerances  until  needed  section  409 
FARs  have  been  granted. 

EPA  describes  this  linkage  of  its 
statutory  authorities  as  its  coordination 
policy.  Basically,  EPA's  coordination 
policy  is  an  expression  of  EPA's  intent 
to  take  into  account  all  of  the  applicable 
provisions  governing  pesticides  in 
taking  action  under  any  one  of  the  three. 
EPA's  view  has  been  that  it  should  not 
be  approving  pesticide  uses  under  one 
of  the  three  provisions  if  an  approval 
needed  under  one  of  the  other 
provisions  cannot  be  obtained. 

Inextricably  related  to  the 
coordination  policy  is  EPA's 
concentration  policy.  The  concentration 
policy  establishes  the  criteria  as  to  when 
approval  is  needed  for  food-use 
p>esticides  under  FFDCA  section  409. 
and  hence  the  Delaney  clause.  Prior  to 
the  June  1995  NFPA  Response,  EPA 
used  a  "concentration  in  fact"  standard 
as  the  test  of  whether  a  use  needs  a 
section  409  FAR.  The  concentration  in 
fact  standard  was  met  and  a  FAR 
deemed  necessary  if  a  processing  study 
shows  that  the  level  of  pesticide  residue 
in  the  processed  food  exceeds  the  level 
of  residue  in  the  precursor  raw 
agricultural  commodity.  In  its  June  1995 
NFPA  Response,  EPA  modified  its 
concentration  policy  by  recognizing 
that:  (1)  Data  and  information  other  than 
processing  studies  are  relevant  to  the 
question  of  whether  a  section  409  FAR 
is  needed  to  prevent  the  adulteration  of 
processed  food,  and  (2)  the  ready-to-eat 
criterion  in  the  flow-through  proviso 
had  to  be  considered  in  making 
determinations  as  to  the  need  for  section 
409  FARs. 

III.  The  NFPA  Petitions 

On  September  11,  1992,  the  National 
Food  Processors  Association  (NFPA), 
the  United  Fresh  Fruit  and  Vegetable 
Association,  the  Florida  Fruit  and 
Vegetable  Association,  the  Northwest 
Horticultural  Council  and  the  Western 
Growers  Association  filed  a  petition 
with  EPA  challenging  the  policies 
followed  by  EPA  in  linking  its 
regulatory  activities  under  the  various 
pesticide  provisions  of  FIFRA  and 
FFDCA.  (Petition  to  the  Environmental 
Protection  Agency  Office  of  Pesticide 
Programs  Concerning  EPA's  Pesticide 
Concentration  Policy  (1992)) 
(hereinafter  cited  as  "NFPA  petition"). 
The  NFPA  petition  explicitly  attacks 
what  it  calls  EPA's  "concentration 
policy."  In  actuality,  the  petition  is  a 
challenge  to  two  interrelated  policies 
described  by  EPA  as  its  coordination 
and  concentration  policies.  With  respect 
to  the  coordination  policy,  the  NFPA 
petition  argues  that  the  coordination 
policy  is  both  unlawful  and 


unnecessary.  The  petition  requests  that 
the  EPA  coordination  policy  be  repealed 
so  that  section  408  tolerances  can 
remain  in  effect  (or  can  be  established) 
for  pesticide  uses  even  when,  under  the 
Les  decision,  the  associated  section  409 
FARs  have  to  be  revoked  (or  cannot  be 
established). 

EPA  sought  public  comment  on  the 
petition  (58  FR  7470;  February  5,  1993). 
Extensive  public  comment  was  received 
and  significant  comments  are  discussed 
in  this  notice.  Following  the  June  1995 
NFPA  Response,  the  main  issue  in  the 
NFPA  petition  that  remains  to  be 
addressed  is  the  coordination  policy. 

On  July  10, 1995,  NFPA  filed  a  second 
petition  (NFPA  Petition  II).  This  petition 
sought  a  quick  decision  on  the 
coordination  policy  and  raised  two 
additional  issues.  First,  the  petition 
reiterated  arguments  made  by  NFPA  in 
comments  filed  on  its  original  petition 
that  pesticide  residues  in  processed 
food  exceeding  the  applicable  section 
408  tolerance  fall  under  section  406  of 
the  FFDCA  and  not  section  409.  Second, 
NFPA  asked  that  EPA  rapidly 
implement  the  revised  policies  in  the 
June  1995  NFPA  Response  and 
contended  that  the  FFDCA  barred  EPA 
from  revoking  any  FARs  on  Delaney 
clause  grounds  prior  to  reexamining  the 
need  for  the  FARs  under  the  revised 
concentration  policy. 

IV.  Sumnidri,  of  EPA  Response  to  NFPA 

Petition 

Unit  V.  of  this  document  sets  forth 
EPA's  response  to  the  NFPA  petition 
regarding  EPA's  coordination  poUcy. 
EPA  has  decided  to  retain  its 
coordination  policy  largely  intact.  EPA 
believes  that  it  has  a  fundamental 
responsibility  to  avoid  incon.sistent 
action  under  its  statutory  authorities 
and  that  this  responsibility  is  best  met 
by  its  coordination  policy.  Legally-used 
pesticides  should  not  result  in  illegal 
food.  However,  EPA  is  willing  to 
consider  an  exception  to  a  coordination 
approach  to  avert  severe  economic 
disruption  if  other  steps  are  feasible  to 
prevent  adulterated  processed  food  from 
entering  commerce.  EPA  rejects  NFPA's 
argument  that  any  needed  tolerances  for 
pesticide  residues  in  processed  food 
should  be  set  under  section  406  rather 
than  section  409. 

By  publishing  this  notice,  EPA  has 
met  the  central  request  of  NFPA  Petition 
II — that  EPA  make  a  decision  regarding 
the  coordination  policy.  This  notice  also 
responds  to  the  other  issues  in  that 
petition.  As  noted  above,  EPA  rejects 
the  contention  that  pesticide  residues  in 
processed  food  should  be  regulated 
under  section  406.  Additionally,  in  Unit 
VI.  of  this  document  EPA  explains  that 


as  a  policy  matter  it  intends  to  examine 
whether,  for  tolerances  for  which  a 
proposed  revocation  on  Delaney  clause 
grounds  is  pending,  revocation  on  the 
basis  of  its  revised  concentration  policy 
is  appropriate.  However,  EPA  also 
makes  clear  that  it  disagrees  with 
NFPA's  suggestion  that  such  a  course  is 
required  by  the  statute. 

V.  Coordination  of  Authorities  under 
FIFRA  and  FFDCA 

A.  Coordination  Policy 

EPA's  coordination  policy  represents 
EPA's  attempt  to  apply  its  various 
statutory  mandates  on  pesticides  in  a 
consistent  fashion.  It  is  based  on  the 
rationale  that  actions  approved  under 
one  statute  or  one  provision  of  one 
statute  should  not  lead  to  illegal 
consequences  under  another  provision. 
Simply  put,  if  farmers  use  a  pesticide 
lawfully  on  their  crops,  the  food  made 
from  those  crops  should  not  be  rendered 
illegal  because  of  the  presence  of 
pesticide  residues.  The  coordination 
policy  predates  the  existence  of  EPA 
and  can  be  traced  back  at  least  to  1963 
when  Congress  recognized  that  USDA 
and  FDA  coordinated  their  actions 
under  FIFRA  and  FFDCA.  respectively. 
S.  Rep.  No.  573,  88th  Cong.,  1st  Sess.  2- 
3,  9-10  (1963).  In  fact,  the  drafters  of 
section  408  actually  suggested  that 
government  action  on  pesticides  under 
FIFRA  and  FFDCA  should  be 
coordinated.  S.  Rep.  1635,  83rd  Cong., 
2d  Sess.  3  (1954).  Congress,  however, 
has  never  codified  this  policy  except  to 
the  limited  extent  it  has  required  that 
tolerances  be  in  place  before  states  may 
grant  special  local  need  registrations 
under  FIFRA.  7  U.S.C.  136v(c)(3). 

EPA  has  continued  the  FDA  and 
USDA  practice  of  coordinating  its  action 
under  FIFRA  and  the  FFDCA.  By 
regulation,  EPA  has  made  it  a 
requirement  of  FIFRA  registration  that 
all  "needed"  tolerances  under  sections 
408  and  409  be  in  place.  40  CFR 
152.112(g);  see  40  CFR  162.7(d)(3)(v) 
(1976)  (the  predecessor  to  the  current 
regulation).  Although  not  included  in 
any  regulation,  EPA  has  generally 
followed  a  policy  of  not  granting  a 
section  408  tolerance  if  a  section  409 
FAR  is  needed  but  has  not  been  or 
cannot  be  approved.  53  FR  41104,  41108 
(October  19,  1988).  EPA  believes  a 
necessary  corollary  to  this  policy  and 
regulation  is  that  if  a  needed  tolerance 
is  revoked,  all  corresponding  tolerances 
and  the  registration  should  be  removed 
as  well. 

The  original  NFPA  peUtion,  as  well  as 
many  of  the  comments  on  the  petition, 
blurs  the  distinction  between  the 
existence  of  the  coordination  policy  and 
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the  criteria  EPA  follows  in  determining 
when  a  food  additive  tolerance  is 
"needed."  The  criteria  for  when  a  food 
additive  regulation  is  needed  are  what 
EPA  describes  as  its  concentration 
policy.  In  the  June  1995  NFPA 
Response.  EPA  has  addressed  the 
concerns  expressed  regarding  its 
concentration  policy. 

The  main  cnticism  of  the 
coordination  policy  by  the  NFPA 
petition  is  that  through  this  policy  EPA 
has  "imported"  the  Delaney  clause  into 
section  408  and  FIFRA.  EPA.  the 
petition  asserts,  has  illegally  ignored  the 
risk/benefit  standard  in  FIFRA  as  well 
as  section  408's  requirement  that  EPA 
set  tolerances  so  as  to  "protect  the 
public  health"  taking  into  consideration 
the  "necessity  for  the  production  of  an 
adequate,  wholesome,  and  economical 
food  supply."  However.  NFPA  did 
acknowledge  that  "(ujnder  some 
circumstances  revocation  of  a  409  FAR 
may  appropriately  prompt 
reexamination  of  the  basis  for  the 
counterpart  section  408  tolerance,  in 
order  to  determine  whether  the  raw 
product  tolerance  remains  consistent 
with  the  statutory  criteria  prescribed  in 
section  408."  (Comments  of  the  NFPA  at 
9  n.4)(emphasi$  in  original). 

A  second  legal  objection  to  the 
coordination  policy  raised  by  the  NFPA 
petition  is  that  choosing  a  coordination 
policy  approach  over  a  policy  approach 
which  focuses  on  enforcement  "stands 
the  flow-through  provision  on  its  head." 
(NFPA  Petition  at  35).  According  to 
NFPA,  "Itihe  EPA  policy  prohibits  any 
use  of  a  pesticide  on  a  crop  if  the 
Delaney  clause  precludes  issuance  of  a 
section  409  food  additive  regulation' for 
the  pesticide  in  the  processed  food, 
regardless  of  whether  processors  can  in 
fact  satisfy  the  conditions  of  the 
proviso."  Id.  at  36  (emphasis  in 
original).  Finally,  the  NFPA  petition 
argues  that  the  coordination  policy  is 
inconsistent  with  FDA's 
contemporaneous  interpretation  of  the 
statute. 

Taking  a  different  view,  the  Natural 
Resources  Defense  Council  (NRDC).  in 
comments  on  the  NFPA  petition, 
contends  that  the  FFDCA  mandates  that 
EPA  follow  a  coordination  policy. 
Noting  that  section  40G  requires 
consideration  of  the  "necessity  for  a 
wholesome  food  supply"  and  "other 
ways  in  which  the  consumer  may  be 
affected  by  the  same  pesticide 
chemical,"  NRDC  argues  that  for  a 
pesticide  which  concentrates  above  the 
section  408  level,  these  requirements 
bar  establishment  of  a  tolerance. 
(Comments  of  NRDC  at  11-12).  NRDC 
states  that  a  use  of  a  pesticide  which 
produces  adulterated  processed  food 


does  not  contrmuip  lo  a    u  luiit-some 
food  supply  and  that  EPA  is  required  to 
consider  that  the  pesticide  produces 
adulterated  food  by  the  "other  ways  in 
which  the  consumer  may  be  affected" 
clause. 

1.  The  proper  relationship  of  the 
Delaney  clause  to  FIFRA  and  FFDCA 
section  408.  EPA  agrees  with  NFPA  that 
the  Delaney  clause  is  not  a  legal 
standard  dire<:tly  governing  seciion  408 
tolerances  or  FIFRA  registrations.  See 
Environmental  Defense  Fund  v.  HEW, 
428  F.2d  1083,  1091  (D.C.  Cir.  1970). 
Nonetheless,  EPA  believes  that  in  some 
circumstances  the  Delaney  clause  affects 
decisionmaking  under  FIFRA  and 
FFDCA  section  408.  EPA  has  an 
obligation  to  attempt  to  construe  its 
statutory  authorities  governing  the  same 
matters  as  harmoniously  as  possible. 
EPA  has  construed  FIFRA  and  FFDCA 
sections  408  and  409  to  be  overlapping 
in  some  respects,  and  EPA  believes  it  is 
appropriate,  where  an  overlap  is 
identified,  to  give  some  weight  to  all 
aspects  of  the  statute,  including  the 
Delaney  clause. 

There  is  an  overlap  between  FIFRA 
and  FFDCA  sections  408  and  409  where 
approval  of  a  pesticide  use  on  raw  food 
under  FIFRA  or  FFDCA  section  408  can 
lead  to  residues  in  ]iKx;essed  food 
which  exceed  the  section  408  tolerance. 
This  overlap  occurs  because  EPA  takes 
into  account  the  exposure  which  results 
from  pesticide  residue  carryover  to 
processed  food  &t)m  application  to  the 
raw  food  in  considering  registrations 
under  FIFRA  and  section  408  tolerances 
for  food-use  pesticides.  Thus,  the 
computer  model  EPA  uses  for  dietary 
risk  assessment  takes  into  account 
potential  residues  in  all  forms  of  foods, 
not  just  the  actual  raw  crop  to  which  the 
pesticide  is  applied.  EPA  believes 
considering  pesticide  exposure  from  all 
food  to  be  an  essential  part  of  its  basic 
statutory  responsibility  under  FIFRA 
and  section  408  to  evaluate  the  risk 
posed  by  the  specific  pesticide  use  in 
question.  Given  the  broad  statutory- 
standards  in  FIFRA  ("unrea.sonable 
risk")  and  FFDCA  section  408  ("protect 
the  pubHc  health"),  it  would  be  difficult 
to  describe  consideration  of  all  possible 
residues  as  not  in  accordance  with  law 
or  arbitrary  or  capricious. 

Having  identified  an  overlap,  the 
question  remains  as  to  how  the  various 
provisions  are  to  be  construed 
harmoniously.  EPA  believes  this  is  best 
accomplished  by  treating  the  Delaney 
clause  as  indicating  that  Congress  had  a 
heightened  concern  for  carcinogenic 
pesticide  residues  in  processed  food 
where  those  residues  exceed  the  section 
408  tolerance.  Thus.  EPA,  in  making  the 
risk/benefit  balancing  determination 


tailed  for  under  FIFRA  and  section  408 
for  a  carcinogenic  pesticide,  takes  into 
account  the  likelihood  that  residues  of 
the  pesticide  will  exceed  the  section  408 
tolerance  in  processed  food  and  the 
added  weight  such  overtolerance 
residues  are  due  in  light  of  the  Delaney 
clause. 

Additionally,  in  evaluating  the 
benefits  provided  by  use  of  a  pesticide 
in  the  FIFRA  and  section  408  risk/ 
benefit  decision,  EPA  must  consider  the 
extent  to  which  use  of  a  pesticide  could 
resuh  in  adulterated  food.  Adulterated 
food  resulting  from  use  of  a  pesticide 
would  decrease  any  benefits  the 
pesticide  provided  to  society.  Thus,  the 
Delaney  clause's  effect  of  denying  a  FAR 
for  carcinogenic  pesticides  affects 
benefits  determinations  as  well  as  risk 
evaluations  under  FIFRA  and  section 
408. 

Thus,  EPA's  coordination  policy  does 
not  depend  on  writing  the  Delaney 
clause  into  FIFRA  and  FFDCA  section 
408  but  is  based  on  interpretation  of  the 
legal  standards  of  FIFRA  and  section 
408  and  a  consideration  of  the  full  range 
of  residues  that  may  result  from  use  of 
a  pesticide  consistent  with  approval 
under  FIFRA  and  section  408. 

Under  EPA's  formulation  of  how  the 
Delaney  clause  is  appropriately 
considered  in  FIFRA  and  section  408 
actions,  there  still  remains  a  degree  of 
agency  flexibility.  In  situations  at  the 
extremes,  either  where  there  is  evidence 
showing  that  residues  in  processed  food 
would  always  exceed  the  section  408 
tolerance  or  that  such  overtolerance 
residues  would  never  occur,  EPA  will 
have  little  or  no  discretion.  For 
example,  where  the  possibility  of 
residues  exceeding  the  section  408 
tolerance  depends  upon  misuse  of  the 
pesticide  (and  such  misuse  would 
generally  not  be  expected),  EPA  believes 
its  authority  to  revoke  the  section  408 
tolerance  associated  with  such  a  use  and 
cancel  its  FIFRA  registration  would  be 
limited.  The  opposite  of  course  is  true 
as  well:  if  data  show  that  processed  food 
will  always  contain  residues  at  levels 
greater  than  the  section  408  tolerance 
level  and  that  the  raw  crop  is  commonly 
processed,  EPA  would  have  little 
discretion  over  whether  to  establish  or 
continue  the  FIFRA  use  and  FFDCA 
section  408  tolerance.  In  circumstances 
between  these  two  extremes  EPA  has 
more  flexibility.  For  example,  where 
legal  use  patterns  and  normal 
circumstances  suggest  a  possibility  of 
overtolerance  residues  in  more  than  a 
trivial  amount  of  processed  food  but  the 
probability  of  overtolerance  residues  is 
low.  EPA  has  two  options. 

Chie  option,  advocated  by  NFPA, 
would  be  not  to  establish  a  food 
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additive  regulation,  but  leave  the 
section  408  tolerance  in  place  and  rely 
on  enforcement  actions  under  the 
statutory  scheme  as  laid  out  in  the  flow- 
through  provision  to  police  the  food 
supply.  The  second  option  would  be  to 
follow  a  coordination  policy  such  as 
EPA's  present  one  which  would  call  for 
a  revocation  of  the  section  408  tolerance 
and  cancellation  of  the  FIFRA 
registration.  Selecting  between  the  two 
requires  balancing  of  a  number  of 
factors  including  resource  constraints, 
public  health  considerations,  industry 
concerns  regarding  both  flexibility  and 
certainty,  agency  credibility,  effects  on 
the  price  and  availability  of  food  for 
consumers,  and  impacts  upon 
agriculture.  NRDC's  legal  arguments  do 
not  convince  EPA  that  there  is  no  room 
for  policy  judgment  in  this  area.  NRDC's 
arguments  appear  to  rely  on  the  premise 
that  all  processed  food  produced  from  a 
particular  crop  would  have  pesticide 
residues  in  excess  of  the  section  408 
tolerance. 

EPA  believes  that  several  policy 
factors  weigh  in  favor  of  its  coordination 
policy.  First.  FDA  has  limited  resources 
for  policing  the  food  supply.  The 
difference  in  resource  requirements 
between  charging  FDA  with  finding 
adulterated  food  already  in  the  food 
distribution  system  and  requiring  EPA 
to  make  a  pre-marketing  judgment  are 
enormous.  A  pre-marketing  judgment 
can  be  made  on  a  discrete  data  set  but 
after-the-fact  policing  of  the  food  supply 
involves  sampling  of  food  throughout 
the  country.  The  NFPA  in  instituting  its 
Protective  Screen  Program  against 
illegal  residues  has  recognized  the 
limitations  of  relying  on  after-the-fact 
monitoring.  The  NFPA's  Protective 
Screen  Program  states  that: 

It  is  important  to  recognize  that  monitoring 
or  testing  programs  cannot  serve  as  the  sole 
or  even  primary  assurance  that  finished  food 
products  will  tie  free  from  illegal  pesticide 
residues.  The  emphasis  must  be  on 
preventing  the  occurrence  of  contamination 
rather  than  reliance  on  its  detection  after- 
the-fact.  (NFPA  Petition,  App.  B  at  6). 

Second,  if  EPA  places  primary 
emphasis  on  an  after-the-fact  monitoring 
scheme  and  thus  FDA  increasingly  must 
seize  adulterated  food,  the  public  may 
become  unduly  alarmed  and  as  a 
consequence  avoid  foods  which  are 
critical  to  a  healthy,  well-balanced  diet. 

Third,  NFPA  has  not  adequately 
explained  how  an  after-the-fact 
monitoring  scheme  could  be  enforced 
other  than  through  a  massive  expansion 
of  FDA's  sampling  program.  In  fact,  the 
NFPA  itself  acknowledges  that  it  relies 
on  EPA's  coordination  policy  (legal  use 
should  result  in  legal  food)  as  its 
guiding  premise  in  preventing 


adulteration  of  food.  The  NFPA 
Protective  Screen  Program  provides: 

The  premise  of  the  NFPA  Protective  Screen 
Program  is  that  if  a  pesticide  is  used  legally 
to  produce  a  raw  agricultural  commodity, 
then  the  resulting  residue  on  the  pesticide  in 
the  food  will  be  legal.  Thus,  the  emphasis  of 
the  program  is  on  the  prevention  of  illegal 
pesticide  uses  and  residues,  as  opposed  to 
detection  after  the  fact.  (NFPA  Petition.  App. 
Bat  1). 

Finally,  EPA  must  take  into  account, 
as  noted  in  comments  by  NRDC.  that  the 
history  of  the  FFDCA  indicates  a 
congressional  preference  in  favor  of  pre- 
market  clearance  of  potentially 
deleterious  substances  rather  than  a 
dependance  on  after-the-fact  seizure  of 
adulterated  food.  See  Ewig  Bros.,  502 
F.Zdat  720-21. 

It  is  more  difficult  to  weigh  the  risk 
considerations  relative  to  removing 
specific  pesticide  uses  from  the  market 
under  the  coordination  policy. 
Independent  of  statutory  constraints, 
EPA's  judgment  is  that  many  uses  that 
would  have  to  be  revoked  under  the 
coordination  policy  pose  insignificant 
risks.  If  the  risks  from  these  uses  were 
significant.  EPA  would  likely  be  taking 
action  under  FIFRA  or  FFDCA  section 
408.  On  the  other  hand,  EPA  cannot 
ignore  that  such  uses  result  in  levels  of 
residues  in  processed  food  that  Congress 
has  concluded,  through  passage  of  the 
Delaney  clause,  should  not  be  allowed. 

EPA  "has  also  considered  the  potential 
impacts  on  agriculture  that  could  occur 
from  the  loss  of  pesticide  uses  that  a 
coordination  approach  might  cause.  The 
Economic  Impact  Analysis  prepared  by 
EPA  shows  that,  if  the  concentration 
and  coordination  policies  were  left 
intact,  there  could  be  substantial 
impacts  upon  agriculture.  The  changes 
EPA  has  made  in  its  concentration  and 
ready-to-eat  policies  in  the  June  1995 
NFPA  response  are  expected  to  greatly 
diminish  the  number  of  section  409 
tolerances  required  and  thus  the  number 
of  uses  affected.  In  applying  those 
policies  to  a  proposed  revocation  of 
animal  feed  tolerances  published  in  the 
Federal  Register  of  September  21, 1995 
(60  FR  49142),  EPA  concludes  that 
almost  half  of  the  36  FARs  that  were 
potentially  inconsistent  with  the 
Delaney  clause  can  be  revoked  as 
unnecessary  under  EPA's  revised 
concentration  policy.  Moreover,  if 
individual  uses  are  affected,  EPA 
believes  that  the  impacts  on  consumers 
and  agriculture  will  be  minimal.  As  a 
general  matter,  therefore,  EPA 
concludes  that  the  various  policy  factors 
weigh  strongly  in  favor  of  following  a 
coordination  policy. 

EPA  would  emphasize  that  its  choice 
of  a  coordination  approach  is  a  policy 


judgment  and  although,  as  a  general 
matter,  EPA  intends  to  adhere  to  this 
approach,  EPA  cannot  rule  out  the 
possibility  that  in  a  given  situation  the 
balance  of  factors  supporting  a 
coordination  policy  may  shift  away 
from  a  pre-market  clearance  procedure 
and  toward  the  more  costly  and 
inefficient  process  of  after-the-fact 
enforcement.  For  example,  application 
of  the  coordination  poUcy  may  result  in 
the  cancellation  of  a  use  or  group  of 
uses  that  is  so  central  to  the  production 
of  a  certain  crop  that  the  revocation  of 
that  use  or  uses  would  severely  disrupt 
domestic  production  of  that  commodity 
with  attendant  consequences  to  the 
price  and  availability  of  food  to  the 
consumer.  In  these  circumstances,  EPA 
believes  it  may  be  appropriate  to  allow 
an  exception  to  the  coordination  policy. 

EP.^  believes,  however,  that  the 
potential  for  excepting  a  pesticide  use 
from  the  coordination  policy  is  slight. 
EPA  would  only  do  so  where  a  clear 
showing  of  severe  economic  disruption 
was  made  and  that  economic  disruption 
outweighs  EPA  concerns  regarding  an 
after-the-fact  monitoring  scheme  both 
generally  and  as  to  the  specific 
commodity  involved.  One  critical  factor 
here  may  be  the  ability  of  growers  and 
processors  to  provide  information 
demonstrating  how  an  after-the-fact 
monitoring  program  could  feasibly  be 
implemented. 

2.  Alleged  inconsistency  with  the 
flow-through  provision.  A  second  legal 
objection  to  the  coordination  policy 
raised  by  the  NFPA  petition  is  that 
choosing  a  coordination  policy 
approach  over  one  which  focuses  on 
enforcement  "stands  the  flow-through 
provision  on  its  head."  (NFPA  Petition 
at  35).  According  to  NFPA,  "Itihe  EPA 
policy  prohibits  any  use  of  a  pesticide 
on  a  crop  if  the  Delaney  clause 
precludes  issuance  of  a  section  409  FAR 
for  the  pesticide  in  the  processed  food, 
regardless  of  whether  processors  can  in 
fact  satisfy  the  conditions  of  the 
proviso."  Id.  at  36  (emphasis  in 
original). 

When  presented  in  this  manner, 
NFPA's  claim  is  overstated.  The 
coordination  policy  is  based  on  the 
rationale  that  data  show  that  processing 
of  legally-treated  crops  under  good 
manufacturing  practices  may  produce, 
adulterated  food.  If  the  NFPA  is 
concerned  that  EPA  has  failed  to 
consider  whether  food  processors  can 
reduce  residues  in  processed  food  below 
the  section  408  tolerance,  this  is  not  a 
quarrel  with  the  coordination  policy  so 
much  as  with  the  EPA  criteria  as  to 
when  a  section  409  FAR  is  needed.  EPA 
believes  the  adjustments  to  its 
concentration  policy  in  the  June  1995 
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concerns  on  this  issue. 

Ultimateiy,  however,  there  remains 
the  basic  disagreement  between  EPA 
and  the  views  presented  by  NFPA  in  its 
petition.  EPA  believes  that  it  has  an 
important  role  to  play  at  the  pre-market 
stage  of  pesticide  regulation  to  ensure 
that  legally-treated  crops  produce  legal 
food.  NFPA  argues  that  pre-market 
regulation  by  EPA  is  unnecessary — 
growers  and  processors  are  capable  of 
insuring  that  residues  in  processed  food 
do  not  exceed  the  section  408  tolerance. 
NFPA,  however,  presents  no  scheme  for 
enforcing  such  a  system.  In  fact,  as 
noted  above,  NFPA  itself  has  admitted 
that  generally  an  enforcement  scheme 
premised  solely  on  after-the-fact 
monitoring  cannot  work. 

3.  Contemporaneous  interpretation.  A 
third  legal  objection  to  the  coordination 
policy  raised  by  NFPA  is  that  it  departs 
from  FDA's  interpretation  of  the 
relationship  of  sections  408  and  409 
issued  contemporaneously  with  the 
passage  of  section  409.  NFPA  claims 
that  FDA  in  initially  implementing 
section  409  did  not  follow  a  policy  of 
requiring  that  a  section  409  FAR  for  a 
pesticide  he  established  where  there 
was  a  possibility  that  residues  of  the 
pesticide  in  processed  food  could 
exceed  the  RAC  tolerance.  NFPA  cites 
no  explicit  statement  of  FDA  policy  to 
support  this  claim;  instead,  NFPA  relies 
solely  on  inferences  drawn  from  an  FDA 
regulation  and  FDA's  purported  failure 
to  require  food  additive  regulations  in 
situations  where  a  coordination  policy 
allegedly  would  have  dictated  they  be 
established. 

The  FDA  regulation  cited  by  NFPA 
contains  an  explanation  of  the  flow- 
through  provision.  NFPA  places 
particular  emphasis  on  the  following 
example  included  in  the  regulation: 

If  fruit  bearing  a  residue  of  7  parts  per 
million  of  DDT.  permitted  on  the  raw 
agricultural  commodity  is  dried  and  a 
residue  in  excess  of  7  parts  per  million  of 
DDT  results  on  the  dried  fruit,  the 
dehydrated  fruit  is  adulterated  unless  the 
higher  tolerance  for  DDT  is  authorized  by  the 
regulations  m  this  part.  21  CFR  170.19 
(originally  adopted  24  FR  2434.  March  29, 
1959) 

According  to  NFPA,  this  rather 
straightforward  explication  of  the  flow- 
through  provision  proves  FDA  did  not 
require  food  additive  regulations  where 
concentration  in  the  processed  food  was 
a  possibility  because,  if  it  had.  the 
situation  described  in  the  regulation 
(processed  food  having  residues  above 
the  RAC  tolerance  and  no  section  409 
FAR  in  place)  could  never  occur.  If  tiie 
situation  could  never  occur,  NFPA's 


iugit.,  runs.  FDA  would  not  have  used  a 
as  an  example  in  its  regulations. 

EPA,  however,  does  not  believe  the 
FDA  example  is  inconsistent  with  a 
coordination  policy  approach.  FDA's 
regulation  is  designed  to  explain  the 
operation  of  the  flow-through  provision. 
It  is  difficult  to  see  how  FDA  could 
adequately  explain  that  provision 
without  using  an  example  similar  to  the 
one  chosen.  Moreover,  a  mere 
explanation  of  how  statutory  language 
operates  to  render  certain  food 
adulterated  does  not  preclude  the 
existence  of  a  policy  designed  to 
prevent  such  adulteration  from 
occurring.  The  example  remains 
relevant  even  if  a  coordination  policy  is 
in  place.  EPA's  coordination  policy  does 
not  guarantee  that  residues  in  processed 
food  will  never  exceed  the  section  408 
tolerance.  Rather.  EPA  attempts  to 
identify  at  the  pre-marketing  stage, 
pesticide  uses  which  may  result  in 
residues  in  processed  fpod  greater  than 
the  section  408  tolerance.  In  actual 
practice,  EPA's  premarketing  judgment 
may  be  incorrect  and  overtolerance 
residues  may  occur  in  processed  food. 
FDA's  dried  fruit  example  is  consistent 
with  its  responsibility  to  identify  the 
consequences  of  residues  over  the 
section  408  tolerance  in  processed  food 
despite  whatever  policies  FDA  followed 
to  avoid  that  situation  in  the  first  place. 
NFPA's  reliance  on  the  nonexistence 
of  certain  food  additive  regulations  for 
various  registered  pesticide  uses  is  an 
equally  weak  basis  for  NFPA's  claim 
that  FDA's  contemporaneous 
construction  rejected  a  coordination 
approach  to  sections  408  and  409.  NFPA 
claims  FDA  could  not  have  followed  a 
coordination  policy  because  FDA  issued 
numerous  RAC  tolerances  on  foods 
without  establishing  food  additive 
regulations  despite  the  fact  that  these 
foods  (e.g.,  tomatoes)  have  processed 
forms  (e.g.,  tomato  paste)  in  which 
residues  possibly  could  concentrate. 

However.  NFPA  fails  to  mention  that 
FDA  was  setting  section  409  FARs  for 
some  processed  foods  as  early  as  1960 
out  of  concern  over  concentrating 
residues.  See  25  FR  2076  (March  11. 
1960);  25  FR  10570  (November  4.  1960); 
27  FR  3694  (April  16,  1963).  This  is 
consistent  with  EPA's  current  practice 
of  requiring  section  409  FARs  only 
where  data  on  a  specific  pesticide  use 
show  that  residues  concentrate  when  a 
RAC  is  processed  and  thus  there  may  be 
residues  over  the  section  408  tolerance 
in  the  processed  food.  EPA  has  not,  for 
example,  set  section  409  FARs  on 
tomato  paste  for  every  pesticide  that  is 
registered  on  tomatoes.  Accordingly,  the 
fact  that  FDA  did  not  set  food  additive 
regulations  on  every  processed  food  in 


which  residues  could  possibly 
concentrate  indicates  little. 

4.  Segregation  of  crops.  One  other 
significant  issue  raised  in  comments  on 
the  NFPA  petition  relating  to  EPA's 
coordination  policy  was  the  argument 
that  a  coordination  policy  was  not 
justified  becau.se  farmers  could 
segregate  crops  between  the  fresh  and 
processed  markets.  EPA  believes  that 
this  argument  is  a  valid  criticism  of  the 
coordination  policy  only  if  it  could  be 
shown  that  segregation  is  generally 
possible  across  the  entire  agriculture 
industry.  If  not,  claims  that  a  specific 
crop  can  be  segregated  relate  solely  to 
the  wisdom  of  applying  the 
coordination  policy  in  a  particular 
instance  rather  than  to  the  rationale  for 
the  underlying  coordination  policy.  EPA 
believes  that  whether  segregation  can 
occur  for  a  specific  crop  is  an  issue  best 
examined  on  a  case-by-case  basis. 

EPA  believes  that  the  comments  it 
received  in  response  to  the  NFPA 
petition  demonstrate  that  segregation  of 
crops  for  fresh  markets  is  not  generally 
possible.  Those  commenters  most 
aggressively  asserting  that  segregation 
was  possible  did  not  represent 
agricultural  interests  but  chemical 
companies.  Even  ampng  chemical 
companies,  such  as  the  National 
Agricuhural  Chemicals  Association, 
however,  there  was  recognition  that 
market  separation  was  not  always  a 
possibility.  Comments  from  growers,  for 
the  most  part,  support  EPA's  own 
experience  that  in  many  instances 
farmers  do  not  and  cannot  know  in 
which  market  a  crop  will  eventually  be 
sold.  Although  some  growers 
representing  certain  crops  in  specific 
regions  of  the  country  claim  in  their 
comments  that  market  segregation  is 
possible  in  their  unique  circumstances, 
comments  from  other  growers 
emphasize  that  a  decision  about 
marketing  is  a  product  of  factors  beyond 
their  control.  Comments  to  this  effect 
were  received  from  the  North  Carolina 
Farm  Bureau,  the  California  Tree  and 
Grape  Association,  Sun-Diamond  Co., 
and  an  apple  processor.  Several 
commenters,  while  noting  the  general 
difficulty  of  market  segregation  and  thus 
their  general  approval  of  the 
coordination  policy,  suggested  that  EPA 
should  grant  exceptions  to  the  policy 
where  the  circumstances  show 
segregation  possible  (State  of  California, 
Virginia  Agricuhure  Department, 
Florida  Agriculture  Department,  Farmer 
Cooperative). 

As  noted  in  the  June  1995  NFPA 
Response.  EPA  will  consider  whether 
crops  can  be  segregated  between  the 
fresh  and  processed  market  on  a  case- 
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by-case  basis  in  deciding  whether  a 
section  409  FAR  is  needed. 

B.  Regulation  of  Pesticides  Under 
Section  406 

In  comments  that  NFPA  provided  in 
response  to  the  notice  published  by 
EPA,  NFPA  retreated  in  its  challenge  to 
the  coordination  policy.  Instead  of 
arguing  that  coordination  by  the  Agency 
of  its  various  statutory  authorities  was 
illegal,  NFPA  asserts  that  EPA's  real 
error  had  been  in  construing  section  409 
to  cover  pesticides  in  processed  food. 
Pesticides  in  processed  foods  should  be 
regulated  under  FFDCA  section  406. 
NFPA  argues,  and  it  raises  no  objection 
to  EPA  requiring  section  406  tolerances 
"if  there  is  a  substantial  likelihood  that 
an  appreciable  quantity  of  concentrated 
processed  food  when  ready  to  eat  will 
contain  residues  significantly  in  excess 
of  the  raw  product  tolerance." 
(Comments  of  NFPA  at  32). 

Response  to  this  comment  first 
requires  an  explanation  of  section  406 
in  the  FFDCA.  Section  406  was  enacted 
in  1938  and  was  the  original  provision 
in  the  FFDCA  granting  FDA  tolerance- 
setting  authority  for  pesticide  residues 
in  food.  It  provides  that  FDA  may  set 
tolerances  for  "poisonous  or  deleterious 
substances  added  to  food"  where  such 
substances  are  required  in  the 
production  of  food.  21  U.S.C.  346. 
Section  406  was  rendered  obsolete  for 
pesticides  in  raw  agricultural 
commodities  by  the  passage  of  section 
408  in  1954.  Congress  in  passing  section 
408,  however,  noted,  in  legislative 
history,  that  pesticides  in  processed 
foods  were  still  to  be  governed  under 
section  406.  With  the  passage  of  the 
section  409  food  additives  provision  in 
1958,  FDA,  and,  in  turn,  EPA,  discerned 
a  change  in  congressional  intent  and 
began  to  regulate  pesticides  in 
proces.sed  food  under  section  409.  The 
principal  basis  for  that  interpretation 
was  the  fact  that  the  flow-through 
provision  of  section  402,  added  in 
connection  with  section  409,  exempted 
pesticide  residues  in  processed  food 
that  were  below  the  appropriate  RAC 
tolerance  from  section  409.  FDA  and 
EPA  reasoned  that  Congress  would  not 
have  exempted  such  pesticide  residues 
from  section  409  unless  they  would 
have  fallen  within  that  provision  in  the 
absence  of  the  exemption  provided  by 
section  402.  That  interpretation  has 
been  upheld.  United  States  v.  Ewig  Bros 
Co..  Inc.,  502  F.2d  715,  722  (7th  Cir. 
1974). 

NFPA  challenges  that  interpretation 
relying  on  two  statutory  bases.  First. 
NFPA  points  to  the  definition  of  "food 
additive"  which  specifically  exempts 
from  the  coverage  of  that  term  (1)  "a 
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pesticide  chemical  in  or  on  any  raw 
agricultural  commodity;"  and  (2) 
pesticide  chemicals  .  .  .  used  in  the 
production,  storage,  transportation  of 
raw  agricultural  commodities."  NFPA 
argues  that  if  these  two  exclusions  are 
not  to  be  construed  as  redundant,  the 
latter  must  extend  to  pesticides  in  foods 
other  than  RACs  —  i.e.  pesticides  in 
processed  foods.  Second,  NFPA  notes 
that  the  flow-through  provision  is 
drafted  so  as  to  exclude  pesticide 
residues  in  processed  foods  below  the 
RAC  tolerance  not  only  from  section  409 
but  from  section  406  as  well.  Thus, 
NFPA  argues,  the  flow-through 
provision,  rather  than  providing  a  clear 
signal  that  pesticides  in  processed  foods 
are  food  additives,  is  ambiguous  on  this 
question. 

The  Ninth  Circuit  in  Les  v.  Reilly 
wrote  that  "the  statute  unambiguously 
provides  that  pesticides  which 
concentrate  in  processed  food  are  to  be 
treated  as  food  additives  .  .  .  ."  Les  v. 
Feilly.  968  F.2d  at  989.  Similarly,  the 
Seventh  Circuit  in  United  States  v.  Ewig 
Bros.  Co.,  Inc.  502  F.2d  at  723,  decision 
found  it  "clear"  that  section  409 
governed  pesticide  residues  in 
processed  food.  Even  EPA,  in  arguing  in 
its  Order  adopting  a  de  minimis 
exception  that  there  was  considerable 
confusion  in  Congress  in  1958  regarding 
whether  section  409  would  apply  to 
pesticides,  noted  that  there  is  support 
for  the  interpretation  that  pesticides  in 
processed  foods  are  "food  additives." 
(February  25,  1991;  56  FR  7763)  It  must 
be  noted,  however,  that  neither  the 
Ninth  nor  Seventh  Circuits  addressed 
the  exclusion  in  the  food  additive 
definition  for  pesticides  "used"  in  the 
production  of  RACs  or  the  references  in 
the  flow-through  provision  to  both 
sections  406  and  409.  Nonetheless,  at 
best,  NFPA's  argument  demonstrates  no 
more  than  a  possible  ambiguity  as  to 
whether  Congress  intended  pesticides  in 
processed  foods  to  be  regulated  under 
section  406  or  409.  See  57  FR  20841 
(May  12,  1992)  discussing  ambiguity  in 
the  statute. 

In  circumstances  where  the  ambiguity 
of  the  statute  allows  for  more  than  one 
reasonable  interpretation,  the  agency 
charged  with  the  administration  of  the 
statute  is  entitled  to  considerable 
deference  on  its  policy  judgment  as  to 
which  interpretation  best  furthers  the 
goals  of  the  statute.  Chevron  v.  NEDC, 
467  U.S.  837,  842-843  (1984).  FDA's 
judgment  when  section  409  was 
enacted,  as  well  as  both  FDA's  and 
EPA's  operating  premise  for  the  last  37 
years,  has  been  that  regulating 
pesticides  in  processed  food  is  best 
accomplished  under  section  409. 


Adopting  NFPA's  section  406 
approach  would  certainly  be  a  step 
backward  in  the  evolution  of  the  FFDCA 
as  an  effective  regulatory  statute. 
Section  406  was  Congress'  first  effort  in 
conferring  tolerance-setting  authority.  It 
had  several  weaknesses,  one  of  which 
was  that  for  covered  substances  such  as 
pesticides,  where  FDA  had  not  set  a 
tolerance,  FDA  could  only  successfully 
remove  a  food  containing  pesticide 
residues  from  commerce  by  proving 
before  a  jury  as  a  matter  of  fact  that  the 
food  was  injurious  to  heahh.  This 
scheme  was  abandoned  in  sections  408 
and  409  which  make  food  containing  a 
pesticide  or  food  additive  adulterated  as 
a  matter  of  law  if  there  is  no  tolerance 
established  for  the  pesticide  or  food 
additive.  As  the  Seventh  Circuit 
recognized,  if  EPA  were  to  return 
pesticides  in  processed  foods  to  the 
jurisdiction  of  section  406,  it  "would 
result  in  the  anomaly  that  a  chemical 
such  as  DDT  [for  which  there  are  no 
tolerances]  would  adulterate  all  raw 
fish,  but  adulteration  of  processed  fish 
would  be  determined  on  an  uncertain 
case-by-case  basis."  Ewig  Bros.,  502  F.2d 
at  722. 

Certainly,  the  different  standards  in 
sections  408  and  409  have  made  the 
statutory  scheme  difficult  to  administer, 
and  the  Delaney  clause  has  the  potential 
of  removing  some  beneficial  pesticide 
uses  from  the  market  even  though  these 
uses  appear  to  pose  negligible  human 
cancer  risks.  By  this  policy  statement, 
the  June  1995  NFPA  Response,  and 
related  actions,  however,  EPA  will  have 
clarified  to  a  large  extent  how  it  will 
administer  and  coordinate  action 
between  sections  408  and  409,  which 
should  ease  the  administration  of  the 
provisions.  Further,  the  potentially 
disruptive  effect  of  the  Delaney  clause 
on  agriculture  is  uncertain.  Thus,  even 
if  NFPA  is  correct  that  Congress 
expressed  no  clear  intent  on  what 
provision  should  govern  pesticide 
residues  in  processed  food  and  therefore 
EPA  may  regulate  residues  in  processed 
food  under  either  section  406  or  409, 
EPA  declines  to  change  from  its  current 
practice  of  regulating  such  residues 
under  section  409  for  the  reasons  stated 
above. 

VI.  The  Relationship  of  Decisions 
Regarding  the  Need  for  Section  409 
FARs  and  Delaney  Clause 
Determinations 

The  NFPA  Petition  II  requests  that 
EPA  implement  its  new  concentration 
policy  as  soon  as  possible  by  initiating 
revocation  proceedings  for  all  section 
409  FARs  now  deemed  unnecessary. 
The  petition  asserts  that  such  revocation 
proceedings  are  likely  to  be  less 
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resource  intensive  than  revocations 
based  on  the  Delaney  clause.  Further, 
the  petition  claims  that  EPA  is  barred  by 
the  FFDCA  from  revoking  a  FAR  under 
the  Delaney  clause  or  any  other  safety- 
related  grounds  prior  to  reevaluating 
under  its  revised  concentration  policy 
whether  the  FAR  is  necessary. 

As  a  policy  matter,  EPA  generally 
agrees  that  it  makes  sense  to  revoke 
FARs.  where  appropriate,  as 
unnecessary  rather  than  to  litigate  the 
difficult  science  questions  involved  in 
an  induce  cancer  finding.  For  that 
reason.  EPA  has  consistently  revoked 
FARs  that  otherwise  wnrt  •    rred  by  the 
Delaney  clause  on  lack  ni    -«d  grounds 
where  it  was  clear  that  ?••. ..'^  grounds 
supported  revocation  tS..<  mancozeb  on 
raisins.  )une  30.  1994  Sm  FR  33694.  and 
trifluralin  on  mint.  luly  28.  1995;  60  FR 
38781.)  However.  EPA  strongly 
disagrees  with  NFPAs  suggestion  that 
the  statute  has  established  a  hierarchy  of 
grounds  for  the  revocation  of  FARs  that 
subordinates  the  public  health  concerns 
embodied  in  the  safety  standard  in 
section  409  to  a  determination  of 
•whether  residues  above  the  section  40« 
tolerance  are  expected.  After  reviewing 
the  lejjal  arguments  put  forward  by 
NFPA.  EPA  concludes  they  are  without 
basis. 

NFPAs  argximent  is  as  follows: 

As  a  matter  of  law.  EPA  is  precluded  from 
applying  the  Delaney  clause  to  pesticides 
that  come  within  the  provisions  of  the  flow- 
through  proviso  in  section  402(a)(2).  That 
proviso  flatly  prohibits  EPA  from 
determining  that  an  agricultural  pesticide  in 
a  processed  tuod  is  "unsafe," 
notwithstanding  the  provisions  of  sectioti 
409.  if  the  residue  has  been  removed  to  the 
extent  possiblp  in  good  manufacturing 
practice  and  the  concentration  of  the  residue 
in  the  prote>s»-ii  tood  when  ready  to  eat  is 
not  greater  than  the  raw  commodity 
tolerance.  Yet,  it  EPA  were  to  revoke  a 
section  409  tolerance  because  the  pesticide  is 
found  to  induce  cancer  within  the  meaning 
of  the  Delaney  clause,  the  statutory  basis  of 
that  action  would  necessarily  be  that  the 
pesticide  is  "unsafe"  under  the  terms  of 
section  409  and  section  402(a)(2)(C).  NFPA 
Petition  II  at  3  (footnote  omitted). 

EPA  agrees  with  NFPA  that  EPA 
cannot  declare  a  pesticide  residue  that 
complies  with  the  flow-through 
provision  "unsafe"  as  that  term  is  used 
in  section  402(a)(2)(C).  However,  EPA 
disagrees  that  revoking  a  section  409 
FAR  on  safety  grounds  could  have  the 
effect  of  rendering  residues  in 
compliance  with  the  flow-through 
provision  "unsafe"  under  section 
402(a)(2)(C).  Revocation  of  a  FAR  for 
whatever  reason  can  only  affect  residues 
in  food  exceeding  the  section  408 
tolerance.  Residues  in  processed  food 
below  the  section  408  tolerance  are,  by 


order  of  the  flow-through  provision,  not 
"unsafe"  within  the  meaning  of  section 
409.  EPA's  conclusion,  in  revoking  a 
FAR,  that  residues  exceeding  the  section 
408  tolerance  do  not  meet  the  safety 
standard  in  section  409(c)  is  not  meant 
to.  and,  for  that  matter,  cannot  change 
the  operation  of  the  flow-through 
provision  as  to  residues  below  the 
section  408  tolerance. 

NFPA's  argument  is  based  on  two 
fundamental  misreadings  of  the  statute. 
First,  NFPA  apparently  misunderstands 
the  relationship  between  section  409 
FARs  and  section  402(a)(2)(C)  including 
the  flow-through  provision.  NFPA 
appears  to  believe  that  revocation  of  a 
section  409  FAR  somehow  affects 
residues  governed  by  the  flow-through 
provision.  Second.  NFPA  wrongly  treats 
as  comparable  the  "unsafe" 
determination  under  sef;tion 
402(a)(2)(C)  and  the  safety  finding 
required  in  section  409(cj  regarding  the 
establishment  or  revocation  of  FARs.  A 
correct  reading  of  the  statute  on  either 
of  these  two  points  shows  the  flaw  in 
NFPA's  argument.  Below,  EPA  has  set 
out  in  detail  an  explanation  of  the 
proper  interpretation  of  the 
interrelationship  between  section  402 
and  section  409. 

FARs  for  food  additives,  including 
pesticide  residues  in  processed  food,  are 
established  under  section  409.  Section 
402(a)(2)(C)  makes  these  FARs 
enforceable  by  defining  the 
circumstances  under  which  a  food 
containing  a  food  additive  is 
adulterated. 

The  key  to  the  operation  of  sections 
402(a)(2)(C)  and  409  is  the  statutory 
phrase  "unsafe  within  the  meaning  of 
section  409."  Section  402{al(2)(C) 
declares  that  a  food  containing  a  food 
additive  is  adulterated  if  the  food 
additive  is  "unsafe  within  the  meaning 
of  section  409."  Subsection  (a)  of 
section  409  reciprocates  this 
crossreference  from  section  402(a)(2)(C) 
by  stating: 

(a|  food  additive  shall  ...  be  deemed  to 
be  unsafe  for  the  purposes  of  the  application 
of  clause  (2)(C)  of  section  402(a),  unless 
.  there  is  in  effect,  and  it  and  its  use  or 
intended  use  are  in  conformity  with,  a 
regulation  issued  under  this  section  ....  21 
U.S.C.  348(a). 

Thus,  section  409(a)  defines  "unsafe 
within  the  meaning  of  section  409"  by 
means  of  a  mechanical  per  se  rule  —  a 
food  additive  is  "unsafe"  and  renders 
food  aduherated  unless  the  additive  is 
in  compliance  with  a  FAR  and.  where 
no  FAR  exists,  a  food  additive  is 
necessarily  unsafe.  The  preeminence  of 
a  FAR  in  adjudicating  whether  a  food 
additive  is  "unsafe"  under  section 
402(a)(2)(C)  is  cQpfirmed  by  the  closing 


sentence  of  section  409(a)  which  forbids 
enforcement  action  against  a  food 
additive  under  a  substantive  safety 
standard  ("injurious  to  health")  if  a  FAR 
has  been  established. 

Unlike  the  adulteration  determination 
under  section  402(a)(2)(C),  the  process 
for  establishing,  modifying,  and 
revoking  FARs  does  involve  substantive 
safety  determinations.  Subsection  (c)  of 
.section  409  states  FARs  shall  not  be 
promulgated  unless    use  of  the  food 
additive,  under  the  conditions  of  use  to 
be  specified  in  the  regulation,  will  be 
safe  ..."  Subsection  (c)  then  lists 
numerous  factors  to  be  considered  in 
making  this  substantive  safety 
determination.  21  US.C.  348(c)(5). 

The  final  wrinkle  in  the  section  402/ 
409  scheme  is  the  flow-through 
provision  in  section  402(a)(2)(C).  The 
flow-through  provision  places  an 
important  limitation  on  the  application 
of  the  per  se  "unsafe"  rule  of  section 
409(a)  in  situations  where  no  FAR  has 
been  established  for  a  pesticide  residue 
in  a  processed  food.  The  flow-through 
provision  specifies  that  pesticide 
residues  in  processed  foods  are  not 
deemed  unsafe  within  the  meaning  of 
section  409  where,  among  other  things, 
such  residues  are  in  conformity  with  the 
section  408  tolerance  established  for  the 
precursor  raw  agricultural  commodity. 
Thus,  section  402(a)(2)(C)  creates,  in 
essence,  two  regulatory  zones  for  any 
particular  pesticide  in  food.  The  first 
zone  covers  the  range  of  residues  from 
zero  up  to  the  section  408  tolerance.  The 
second  zone  applies  to  all  levels  of 
residue  exceeding  the  section  408 
tolerance.  In  the  first  zone,  pesticide 
residues  are  statutorily  removed  from 
section  409(a)'s  perse  "unsafe"  rule.  In 
the  second  zone,  residues  are  per  se 
"unsafe"  and  render  food  adulterated  as 
a  matter  of  law  (i.e.  no  particularized 
safety  finding  required)  unless  EPA  has 
*  established  a  FAR  finding  such  level  of 
residues  to  be  substantively  "safe" 
under  section  409(c).  Such  FARS 
permitting  residues  in  zone  two  apply, 
in  effect,  only  to  residues  in  zone  two 
because  if  a  FAR  is  revoked,  residues  in 
zone  one  would  once  again  enjoy  the 
protection  of  the  flow-through 
provision. 

Thus,  it  is  clear  that  the  revocation  of 
a  FAR  under  the  section  409(c)  safety 
standard  only  affects  residues  in 
processed  food  above  the  section  408 
tolerance  (zone  two  residues)  and  not 
residues  within  the  flow-through 
provision  (zone  one  residues).  This  is 
true  even  where  residues  of  a  pesticide 
in  processed  food  do  not  exceed  the 
section  408  tolerance.  Whether  or  not 
residues  in  fact  exceed  the  section  408 
tolerance,  the  presence  of  a  section  409 


JMI 


i.d.rai  Rpoister  /  Vol.  61.  No.  17  /  Thursday,  January  25,  1996  /  Notices 


2385 


FAR  legalizes  such  residues  and 
revocation  of  the  FAR  can  do  nothing 
more  than  remove  the  allowance  for 
such  overtolerance  residues.  NFPA  has 
offered  no  explanation  for  how  the 
factual  circumstances  surrounding  the 
residue  levels  of  a  certain  pesticide 
could  serve  to  rewrite  the  statutory 
provisions  governing  the  legal  effect  of 
the  revocation  of  a  FAR. 

Further,  it  is  also  clear  that  the  safety 
finding  under  section  409(c)  is  entirely 
distinct  from  the  "unsafe" 
determination  under  section 
402(a)(2)(C).  Section  409(c)  involves  a 
substantive  safetv  evaluation,  section 
402(a)(2)(C)  is  a  mechanical  test  for 
adulteration  which  involves  nothing 
more  than  evaluating  compliance  with  a 
FAR.  Although  a  lack  of  safety  finding 
under  section  409(c)  has  an  effect  on 
how  the  mechanical  "unsafe"  test  under 
section  402(a)(2)(C)  will  operate  as  to 
residues  in  zone  two  (once  a  FAR  is 
revoked  residues  in  zone  two  become 
"unsafe"  as  a  matter  of  law),  such  a 
finding  would  have  absolutely  no  legal 
effect  on  residues  in  zone  one.  Thus, 
NFPA  is  wrong  to  treat  the  lack  of  safety 
finding  under  section  409(c)  as 
equivalent  to  a  section  402(a)(2)(C) 
"unsafe"  determination. 

Unwittingly.  NFPA's  attempt  to  blur 
the  distinction  between  the 
determinations  in  the  FAR-setting 
process  and  the  FAR  enforcement 
process  threatens  to  undermine 
Congress'  carefully  constructed  scheme 
for  the  regulation  of  food  additives  and 
several  other  substances  (pesticides  in 
raw  foods,  new  animal  drugs,  and  color 
additives)  which  are  regulated  under  the 
FFDCA  under  an  identical  scheme.  As 
it  now  stands,  section  402(a)(2)  imposes 
a  straightforward  test:  a  pesticide,  food 
additive,  new  animal  drug,  or  color 
additive  renders  a  food  adulterated 
unless  the  present  of  the  substance  is 
consistent  with  a  tolerance  or  use 
regulation  promulgated  under  the 
applicable  section  of  the  FFDCA.  If, 
however,  the  "unsafe"  determination 
under  section  402(a)(2)(C)  has  a 
substantive  safety  component,  as 
advocated  by  NFPA,  FFDCA  tolerance 
or  use  regulations  potentially  lose  their 
status  as  the  ultimate  arbiter  over 
whether  a  food  is  adulterated.  The 
consequence  would  be  that  proof  that  a 
food  containing  pesticide  residues  not 
in  compliance  with  a  FAR  would  not 
necessarily  suffice  to  justify  seizure  of 
the  food  by  FDA:  nor  would  a  showing 
that  residues  of  a  pesticide  in  food  are 
within  the  FAR  necessarily  protect  the 
food  from  a  finding  of  adulteration.  This 
lack  of  clarity  concerning  the  legality  of 
the  residues  of  pesticides,  food 
additives,  new  animal  drugs,  and  color 


additives  serves  neither  the  public  nor 
the  regulated  community.  For  this 
reason  alone,  NFPA's  argument  would 
have  to  be  rejected. 

In  sum,  NFPA's  argument  that  EPA  is 
legally  barred  from  revoking  a  FAR  on 
safety  grounds  prior  to  revisiting  the 
need  for  the  FAR  has  no  basis  in  the 
statute.  The  premise  of  NFPA's 
argument  —  that  the  revocation  of  a 
FAR  on  safety  grounds  somehow 
automatically  overrides  the  flow- 
through  provision  —  is  conceptually 
flawed.  EPA  has  never  claimed  that  its 
administrative  determinations  under 
section  409(c)  disable  the  statutory 
command  in  the  flow-through  provision 
and  NFPA  has  supplied  no  reasonable 
argument  as  to  why  such  EPA 
determinations  should  have  such  effect. 
If  a  section  409  FAR  is  revoked  on  safety 
grounds,  EPA  will  have  to  evaluate 
whether  the  corresponding  section  408 
tolerance,  and  the  protection  it  provides 
to  certain  residues  in  processed  food, 
should  remain  in  place.  However,  the 
determination  on  the  section  408 
tolerance,  as  explained  in  Unit  V.  of  this 
document,  will  turn  on  the  safety 
standard  in  section  408  and  not 
automatically  follow  from  any  safety 
finding  under  section  409(c). 

VII.  Potential  Impacts  on  Agriculture 
Related  to  EPA  s  Coordination  and 

{.oncentration  Policies 

In  connection  with  its  response  to  the 
NFPA  petition,  EPA  conducted  an 
Economic  Impact  Assessment  as  to 
potential  impacts  on  agricultural 
producers  as  a  result  of  continuation  of 
EPA's  existing  policies  without  change. 
The  assessment  concluded  that  the  total 
economic  impact  on  affected  producers 
could  be  as  high  as  $500  million.  The 
assessment  concluded  that  some 
potentially  significant  impacts  could 
occur  on  a  small  number  of  crops,  but 
only  three  crops  are  estimated  to  incur 
impacts  greater  than  5  percent  of  their 
annual  1989-91  U.S.  production  value 
(pineapple  29%.  sugarcane  13%,  and 
grapes  5.1%).  Absolute  projected 
impacts  were  highest  for  sugarcane, 
grapes,  potatoes,  rice,  and  apples,  which 
together  comprised  about  70  percent  of 
total  impacts  projected. 

For  various  reasons,  however,  the 
assessment  presents  a  worst-case 
scenario  and  actual  impacts  are 
expected  to  be  far  less.  The  assessment 
did  not  take  into  account  the  changes  in 
EPA's  coordination  and  concentration 
policies  adopted  in  this  docuiiient  and  ' 
the  June  1995  NFPA  Response;  rather,  it 
assumed  that  all  pe.sticide  uses 
identified  as  potentially  affected  by  the 
Delaney  clause  and  EPA's  coordination 
policy  would  be  cancelled.  As  the 


recent  proposed  revocation  of  animal 
feed  regulations  (September  15,  1995;  60 
FR  49142)  illustrates,  these  revised 
policies  have  already  reduced  the 
number  of  uses  potentially  affected.  Nor 
did  the  assessment  consider  other 
factors  expected  to  mitigate  impacts:  (1) 
Only  currently  registered  alternatives 
were  assumed  to  be  available  for 
substitution,  whereas  FIFRA  sec.  18 
exemptions  and  section  24(c) 
registrations  for  alternative  pesticides 
could  avert  significant  impacts;  (2)  any 
cancellations  of  uses  are  likely  to  be 
phased  in  over  several  years  rather  than 
immediately  and  simultaneously. 

Until  new  policy  definitions  and 
parameters  are  fully  implemented,  the 
extent  of  impact  mitigation  due  to 
recent  policy  modifications  cannot  be 
predicted  but  the  decrease  in  potential 
impacts  is  expected  to  be  significant. 
EPA  will  update  its  Economic  Impact 
Analysis  when  it  evaluates  remaining 
uses  potentially  affected  by  the  Delaney 
clause. 

VIII.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  it  has  been 
determined  that  this  policy  statement  is 
a  "significant  regulatory  action"  because 
this  action  may  raise  novel  policy  issues 
arising  out  of  legal  mandates.  As  such, 
this  action  was  submitted  to  the  Office 
of  Management  and  Budget  for  review 
and  any  comments  or  changes  have 
been  documented  in  the  public  record. 
This  action  reaffirms  existing  policy  and 
has  no  direct  adverse  impacts  on  any 
entity,  including  small  entities.  I 
therefore  certify  that  this  policy 
statement  does  not  require  a  separate 
Impact  Analysis  under  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  |anuar>' 19,  1996. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances 
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Pesticides:  Status  of  Dried 
Commodities  as  Raw  Agricultural 
Commodities 

i  jENCY:  Environmental  Protectron 

■ncy  (EPA). 
ACTiOW:  Notice;  Interpretive  ruling. 

summary:  This  notice  describes  EPA's 
interpretation  of  the  term  "raw 
agricultural  commodity"  as  applied  to 
dried  commodities  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (21  U.S.C. 
301  et  seq.).  The  statutory  definition  is 
not  clear,  and  EPA's  current  regulatory 
definition  does  not  augment  or  improve 
the  statutory  language.  EPA's 
interpretation  turns  on  the  purpose  of 
the  drying  rather  than  the  means  or 
degree  of  the  drying.  EPA's 
interpretation  is  consistent  with  EPA's 
current  practice  and  therefore  will  not 
require  that  any  dried  commodity  be 
reclassified  from  its  designation  as  a 
processed  food  to  a  raw  agricultural 
commodity  or  vice  versa. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jean  Frane,  Policy  and  Special 
Projects  Staff  (7501C),  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460.  Telephone 
number:  703-305-5944;  e-mail: 
frane.jean@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  Les  V.  Reilly,  968  F.2d  985  (9th  Cir. 
1992).  cert,  denied.  113  S.Ct.  1361 
(1993),  the  Ninth  Circuit  U.S.  Court  uf 
Apf)eals  held  that  the  Delaney  anti- 
cancer clause  in  the  food  additives 
provision  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  was  not  subject 
to  an  exception  for  pesticide  uses  which 
pose  a  de  minimis  cancer  risk.  Because 
the  food  additives  provision  applies  to 
pesticides  in  processed  food  but  not  to 
pesticides  in  raw  agricultural 
commodities,  in  the  wake  of  the  Les 
decision,  a  number  of  people  have 
requested  that  EPA  reclassify  certain 
foods  now  treated  as  processed  as  raw 
agricultural  commodities.  This  notice 
explains  EPA's  interpretation  of  the 
term  "raw  agricultural  commodity" 
(RAC)  as  it  pertains  to  dried  agricultural 
commodities. 

II.  Background 

A.  Statutory  Background 

The  FFDCA.  21  U.S.C.  301  et  seq.. 
authorizes  the  establishment  by 


regulation  of  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as 
"tolerances."  Without  such  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pesticide  residue  is  "adulterated"  under 
section  402  of  the  FFDCA  and  may  not 
be  legally  moved  in  interstate 
commerce.  21  U.S.C.  331,  342.  EPA  was 
authorized  to  establish  pesticide 
tolerances  under  Reorganization  Plan 
No.  3  of  1970.  5  U.S.C.  App.  at  1343 
(1988).  Monitoring  and  enforcement  of 
pesticide  tolerances  are  carried  out  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture. 

The  FFDCA  has  separate  provisions 
for  tolerances  for  pesticide  residues  on 
raw  agricultural  commodities  (RACs) 
and  for  residues  on  processed  food.  For 
pesticide  residues  in  or  on  RACs,  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408  of  the  act.  21  U.S.C. 
346a.  EPA  regulates  pesticide  residues 
in  processed  foods  under  section  409  of 
the  act.  which  pertains  to  "food 
additives."  21  U.S.C.  348.  Maximum 
residue  regulations  established  under 
section  409  are  commonly  referred  to  as 
food  additive  tolerances  or  food  additive 
regulations  (FARs).  Section  409  FARs 
are  needed,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA, 
a  pesticide  residue  in  processed  food 
generally  will  not  render  the  food 
adulterated  if  the  residue  results  from 
application  of  the  pesticide  to  a  RAC 
and  the  residue  in  the  processed  food 
when  'ready  to  eat"  is  below  the  RAC 
tolerance  set  under  section  408.  This 
exemption  in  section  402(a)(2)  is 
commonly  referred  to  as  the  "flow- 
through"  provision  because  it  allows  the 
section  408  raw  food  tolerance  to  flow 
through  to  the  processed  food  form. 
Thus,  a  section  409  FAR  is  only 
necessary  to  prevent  foods  from  being 
deemed  adulterated  when  the 
concentration  of  the  pesticide  residue  in 
a  processed  food  when  ready  to  eat  is 
greater  than  the  tolerance  prescribed  for 
the  RAC.  or  if  the  processed  food  itself 
is  treated  or  comes  in  contact  with  a 
pesticide. 

To  establish  a  tolerance  regulation 
under  section  408,  EPA  must  find  that 
the  regulation  would  "protect  the  public 
health."  21  U.S.C.  346a(b).  In  reaching 
this  determination.  EPA  is  directed  to 
consider,  among  other  things,  the 
"necessity  for  the  production  of  an 
adequate,  wholesome,  and  economical 
food  supply."  Id.  Prior  to  establishing  a 
food  additive  tolerance  under  section 
409,  EPA  must  determine  that  the 


"proposed  use  of  the  food  additive 
ipesticide],  under  the  conditions  of  use 
to  be  specified  in  the  regulation,  will  be 
safe."  21  U.S.C.  348(c)(3).  Section  409 
specifically  addresses  the  safety  of 
carcinogenic  substances  in  the  so-called 
Delaney  clause,  which  provides  that  "no 
additive  shall  be  deemed  safe  if  it  has 
been  found  to  induce  cancer  when 
ingested  by  man  or  animal  or  if  it  is 
found,  after  tests  which  are  appropriate 
for  the  evaluation  of  the  safety  of  food 
additives,  to  induce  cancer  in  man  or 
animal  "  *  ."  Id.  Although  EPA  has 
interpreted  the  general  standard  under 
section  408  to  require  a  balancing  of 
risks  and  benefits,  where  a  pesticide 
which  is  an  animal  or  human 
cancinogen  is  involved,  the  section  409 
Delaney  clause,  in  contrast  to  section 

408  and  FIFRA,  explicitly  bars  such 
balancing  no  matter  how  infintesimal 
the  potential  human  cancer  risk.  Les  v. 
Reilly,  968  F.2d  at  989. 

B.  Regulatory  Background 

The  consequences  of  the  RAC/ 
processed  food  determination  can  be 
significant.  Pesticide  residues  in  RACs 
do  not  require  section  409  FARs  and 
thus  only  pesticide  residues  in 
processed  food  face  the  possibility  that 
they  will  be  evaluated  against  the 
Delaney  clause.  Moreover,  it  has  been 
EPA's  traditional  policy  to  deny  a 
section  408  tolerance  for  residues  of  a 
pesticide  in  a  particular  RAC  if  a  section 

409  FAR  is  needed  for  residues  of  that 
pesticide  in  the  processed  form  of  the 
RAC  but  such  FAR  is  barred  by  the 
Delaney  clause.  Elsewhere  in  this  issue 
of  the  Federal  Register,  EPA  reiterates 
that  policy  in  a  response  to  a  petition 
filed  by  the  National  Food  Processors' 
Association. 

Hops  growers  pressed  EPA  for  several 
years  to  reclassify  dried  hops  from  a 
processed  food  to  a  RAC.  In  1993.  EPA 
granted  the  hops  growers'  request  (refer 
to  Unit  ni  below  in  this  document).  In 
the  wake  of  the  Les  v.  Reilly  decision, 
reclassification  requests  have  increased 
dramatically.  Some  of  these  requests 
have  come  in  the  form  of  petitions; 
others  have  been  in  comments 
responding  to  a  petition  filed  by  the 
National  Food  Processors  Association 
(58  FR  7470.  Feb.  5. 1993),  or  specific 
EPA  tolerance  actions.  All  of  these 
requests  have  concerned  dried 
commodities,  such  as  dried  fruits. 

III.  Proper  Chassification  of  Dried 
Commodities 

The  dried  hops  situation  as  well  as 
the  many  requests  EPA  has  received  for 
reclassification  of  other  dried 
commodities  as  RACs  persuaded  EPA 
that  the  classification  of  dried 
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commodities  generally  needed  to  be 
evaluated  and  the  regulated  community 
and  public  apprised  of  EPA's  approach 
to  this  issue.  Accordingly,  in  this 
document,  EPA  is  setting  forth  its 
interpretation  of  how  the  statutory  term 
"raw  agricultural  commodity"  applies 
to  dried  commodities. 

A.  The  Statute  and  Legislative  History 

A  RAC  is  defined  in  FFDCA  section 
201(r)  as  "any  food  in  its  raw  or  natural 
state,  including  all  fruits  that  are 
washed,  colored,  or  otherwise  treated  in 
their  unpeeled  natural  form  prior  to 
marketing."  21  U.S.C,  321  (r).  This 
definition  is  further  amplified  by  the 
statute.  EPA's  regulations,  and  the 
legislative  history  of  section  408 
through  language  which  specifies  steps 
which  remove  a  food  from  its  raw  or 
natural  state,  namely,  "canning, 
cooking,  freezing,  dehydrating,  or 
milling."  Section  402(a)(2),  21  U.S.C. 
342(a)(2);  40  CFR  180.1(e):  H.  Rep.  No. 
1.385,  83d  Cong.,  2d  Sess.  7  (1954) 
reprinted  in  XII  A  Legislative  History  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  839  (hereinafter  cited  as  "Leg. 
Hist."). 

The  legislative  history  of  section  408 
explains  that  the  term  RAC  is  intended 
to  apply  to  "food  in  its  raw  or  natural 
state  as  usually  purchased  by  the 
consumer  or  food  proces,sor."  H.  Rep. 
No.  1385.  83d  Cong.,  2d  Sess.  6  (1954). 
XII  Leg.  Hist.  838.  Both  House  and 
Senate  committee  reports  list  the 
following  examples  of  foods  Congress 
considered  to  be  RACs:  "ft-esh  ft-uits  and 
vegetables,  grains,  nuts,  eggs,  and  milk 
and  similar  agricultural  produce  grown 
or  produced  at  the  farm  level."  Id.;  S. 
Rep.  1635.  83d  Cong.,  2d  Sess.  6,  XII 
Leg.  Hist,  at  1014.  On  the  other  hand, 
both  reports  mention  apple  juice  and 
applesauce  as  examples  of  processed 
foods  not  considered  to  be  RACs.  Id. 
The  Senate  report  alone  also  notes  that 
"sun-dried  or  artificially  dehydrated 
fruits"  should  not  be  considered  RACs. 
S.  Rep.  1635.  83d  Cong..  2d  Sess.  6,  XII 
Leg.  Hist,  at  1014. 

■The  Senate  report  reference  to  dried 
firuits  was  added  in  reaction  to  the 
confusion  of  the  dried  fruit  industry 
concerning  the  coverage  of  the  term 
RAC.  At  the  conclusion  of  the  Senate 
hearing  on  the  pesticides  bill,  the 
following  colloquy  occurred  between 
committee  staff  and  the  Commissioner 
of  the  FDA: 

MR.  SNEED.  Dr.  Crawford,  it  has  come  to 
the  attention  of  the  committee  that  the  dried 
fruit  industry  is  uncertain  as  to  whether  that 
industry  is  intended  to  be  included  under  the 
provisions  in  this  bill.  What  is.  your 
interpretation  of  the  intent  of  the  bill  in  that 
regard? 


DR.  CRAWFORD.  We  had  regarded  the 
term  "raw  agricultural  commodities"  as  used 
in  this  bill  and  as  interpreted  wher.  used  in 
other  statutes  that  have  been  on  the  books  for 
some  time  as  excluding  processed  foods,  and 
dry  Isicl  fruits  are  processed  foods. 

MR.  SNEED.  Do  you  think  it  is  necessary 
to  amend  the  bill  to  clarifv  that  matter? 

DR.  CRAWFORD.  1  doubt  if  it  is  necessary, 
particularly  if  the  committee  report  makes 
that  clear. 

Residues  of  Pesticide  Chemicals: 
Hearing  Before  the  Subcomm.  on  Health 
of  the  Senate  Comm.  on  Labor  and 
Public  Welfare,  83d  Cong.,  2d  Sess.  90- 
91  (1934),  XII  Leg.  Hist,  at  975-76. 
Presumably,  in  referring  to  "other 
statutes."  Dr.  Crawford  was  referring  to 
the  legislation  authorizing  USDA  to 
establish  identity  standards  for  "raw 
and  proces.sed"  "foods.  7  U.S.C.  414. 
Under  that  authority.  USDA  had  set 
identity  standards  for  dried  fruits, 
including  'processed  raisins,"  as 
processed  foods.  7  CFR  52.1841  (1953). 
Congress  briefly  revisited  this  issue  in 
the  1994  Appropriations  Bill  by  barring 
EPA  from  spending  any  money  to  treat 
dried  hops  as  a  processed  food.  Pub.  L. 
No.  103^124,  Title  III,  107  Stat.  1275, 
1295  (1993).  The  legislative  history  of 
this  measure  suggests  that  Congress 
believed  that  EPA  had  misclassified 
dried  hops  given  that  EPA  had  treated 
many  other  dried  commodities 
(principally,  grains)  as  RACs.  139  Cong. 
Rec.  S12179.  S12204  (1993).  As  a  result 
of  the  congressional  action.  EPA  issued 
guidance  stating  it  would  treat  dried 
hops  as  a  RAC.  PR  Notice  93-12 
(December  23,  1993). 

B.  Possible  Interpretations 

Application  of  the  term  R^C  is 
difficult  because  of  the  many  variations 
in  drying  practices.  Some  crops  are 
dried  while  still  on  the  vine;  others  are 
harvested  but  left  to  dry  in  the  field  ur 
elsewhere  on  the  farm.  Still  other  crops 
are  dried  off  the  farm  in  some  other 
location.  Many  crops  are  dried  at  mere 
than  one  of  the  above  stages.  Crops  airo 
receive  different  degrees  of  drying:  for 
some  crops  drying  results  in  minimal 
moisture  reduction  and  for  others  the 
moisture  reduction  is  significant. 
Further,  the  drying  process  can  be  a 
natural  process,  an  artificial  process 
designed  to  emulate  natural  drying,  or  a 
wholly  artificial  process  which  achieves 
greater  moisture  reduction  than  natural 
drying.  On  many  occasions,  artificial 
drying  is  used  to  speed  the  natural 
drying  process.  Finally,  the  purposes  of 
drying  can  differ.  In  many  instances 
crops  are  dried  as  a  routine  part  of 
storage  and  transportation.  Other  crops, 
however,  are  dried  for  the  purpose  of 
creating  a  separately  marketable 
commodity. 


1  iiu  statuiu  does  not  clearly  address 
the  drying  issue.  As  noted,  a  RAC  is 
defined  as  "any  food  in  its  raw  nr 
natural  state, -including  all  fruits  that  are 
washed,  colored,  or  otherwise  trea'  •:  i  i 
their  unpeeled  natural  form  prior  to 
marketing."  21  U.S.-C.  321(r)  (emphafTis 
added).  A  dried  commodity  probabiv 
could  not  considered  to  be  "raw."  but 
could  be  construed  to  be  "natural." 
Further,  the  drying  of  a  commodity  n)n\ 
qualify  as  a  form  of  treatment  of  a 
commodity  in  its  'unpeeled  natural 
form."  On  the  other  hand.  Congress  in 
1958  included  "dehydration"  in  a  list  ir 
FFDCA  sec.  402  of  procedures  intended 
to  exemplify  processing.  All  drying 
could  be  regard  as  dehydrating,  and 
thus  a  processing  step  which  converts  a 
R.-\C  to  a  non-RAC  processed  food. 
However,  if  all  drying  js  regarded  as 
processing  this  appears  to  read  the  term 
"natural"  out  of  the  statute  because  it  is 
difficult  to  identify  foods  other  than 
dried  commodities  which  could  qualify 
as  non-raw  natural  foods. 

The  legislative  history  further  clouds 
the  issue.  Congress  listed  two 
commodities  that  are  commonly  dried 
to  some  extent,  grains  and  nuts!  as 
RACs.  Drying  of  these  commodities 
occurs  by  both  natural  and  artificial 
means.  However,  the  Senate  specified 
that  sun-drying  or  artificial  dehydration 
of  fruits  removed  dried  fruits  from  the 
RAC  category'. 

EPA  has  concluded  that  the  .statutory 
guidance  provided  on  this  issue  is 
ambiguous.  Congress  clearly  thought 
some  dried  commodities  would  be 
RACs  and  others  not,  but  Congress  gave 
EPA  little  instruction  on  how  to  draw 
the  dividing  line.  With  respect  to  crops 
allowed  to  dry  on  the  plant  before 
cutting  or  harvesting,  EPA  believes  the 
only  reasonable  interpretation  of  the 
statute  is  that  such  commodities  are 
RACs.  With  respect  to  crops  dried  after 
harvest.  EPA  considered  four 
approaches  to  the  classification  of 
commodities  dried  after  harvest,  which 
EPA  believes  are  reasonable 
constructions  of  the  statute.  These 
interpretations  are  based  on  the  method 
of  drying,  the  degree  of  drying,  and  the 
purpose  of  drying. ' 

The  first  interpretation  draws  a 
distinction  between  RAC  drying  and 
non-RAC  dehydration  based  on  whether 
the  drying  is  done  by  natural  or 
mechanical  or  artificial  means.  This 
approach  is  based  on  the  fact  that,  in  the 
statute,  the  term  dehydration  is  grouped 
with  a  number  of  processes  (canning, 
cooking,  freezing,  and  milling)  which 
generally  involve  mechanical  or 
artificial  as  opposed  to  natural 
processes.  This  interpretation,  however 
appears  inconsistent  with  the  legislative 
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history  and  general  purpose  of  the 
legislation.  The  legislative  history 
indicates  that  two  crops  that  are 
commonly  dried,  grains  and  nuts, 
should  be  treated  as  RACs.  However, 
because  most  crops  that  are  dried 
frequently  receive  a  mix  of  natural  and 
artificial  drving,  most  dried  crops, 
including  grains  and  nuts,  would  be 
excluded  from  section  408  under  this 
interpretation.  Additionally,  this 
interpretation  is  not  only  inconsistent 
with  Congress'  specific  direction 
regarding  grains  and  nuts  but  with 
Congress"  understanding  of  section  408 
as  a  comprehensive  provision 
addressing  pesticides.  Finally,  this 
interpretation — focusing  on  whether  the 
drying  was  accomplished  by  natural  or 
artificial  means — would  present 
difficult  implementation  and 
enforcement  issues.  Where  the  same 
crop  can  be  dried  either  naturally  or 
artificially,  different  lots  of  the  same 
commodity  could  be  classified 
differently.  From  an  enforcement 
perspective,  this  approach  would  be 
unworkable  since  it  is  impossible  to 
determine,  for  example,  whether  a 
particular  lot  of  peanuts  was  dried 
naturally  or  artificially. 

The  second  and  third  alternative 
interpretations  attempt  to  draw  the 
dividing  line  between  drying  and 
dehydration  based  on  the  degree  of 
drying.  The  second  interpretation  would 
categorize  as  a  RAC  food  which  is  dried 
by  natural  processes  (e.g.,  sunlight)  or 
by  an  artificial  process  that  emulates  the 
result  achieved  by  natural  drying.  Any 
drying  that  removed  more  water  from 
the  product  than  could  be  achieved 
naturally  would  be  categorized  as  the 
processing  step  dehydration. 

This  interpretation  would  shift  dried 
fruits  such  as  raisins  from  the  category 
of  processed  food  to  RAC.  As  such,  it  is 
inconsistent  with  the  direct  statement  in 
the  Senate  committee  report  on  dried 
fruits. 

The  third  interpretation  divides  dried 
foods  into  RAC  and  non-RAC  foods 
based  solely  on  the  degree  of  moisture 
removal  that  occurs  during  drying. 
EPA's  experience  is  that  there  are  two 
general  groups  of  commodities  that  are 
dried:  first,  the  grains,  certain  legumes 
(e.g..  dried  beans  and  peas),  and  nuts 
which  are  harvested  with  a  moisture 
content  in  the  range  of  roughly  15  to  30 
percent  and  are  dried  to  a  range  of 
roughly  10  to  20  percent:  and  second, 
crops  such  as  fruits,  hops,  and  hays 
which  have  a  relatively  high  moisture 
content  at  harvest  (usually  greater  than 
60  percent)  yet  are  dried  to  a  similar 
level  as  the  first  group.  Under  the  third 
interpretation,  only  the  significant 
drying  that  occurs  with  this  second 


group  (fruits,  hops,  and  hay)  would  be 
considered  as  converting  a  RAC  to  a 
non-RAC  processed  food.  This 
interpretation  shows  fidelity  to  the 
Senate  committee  report  language  on 
dried  fruit,  but  would  require  EPA  to 
reclassify  two  commodities  currently 
classified  as  raw.  First,  dried  hops 
would  have  to  be  reclassified  as  a 
processed  food  only  shortly  after 
Congress  barred  EPA  from  regulating 
dried  hops  under  such  a  classification. 
Second,  hay  would  become  a  processed 
food.  Although  the  cuhural  practices  in 
the  drying  of  hay  are  very  similar  to 
raisins,  it  would  seem  to  strain  the 
common  vernacular  to  speak  of  hay  as 
a  processed  food  and  not  as  food  in  its 
raw  or  natural  state. 

The  last  interpretation  draws  a 
distinction  between  routine  drying  for 
storage!  and  transportation  purposes  and 
drying  intended  to  create  a  new 
product.  Under  this  approach,  grains 
and  nuts,  and  similar  commodities  such 
as  legumes,  hays,  and  hops,  would  be 
treated  as  RACs  because  such 
commodities  are  routinely  dried  for 
storage  or  transportation  purposes. 
Dried  fruits  would  not  be  RACs  because 
the  drying  of  these  commodities  would 
be  done  to  create  a  distinct  commodity. 
This  approach  treats  the  Senate  report's 
reference  to  dried  fruit  not  as  an 
example  of  a  process  (drying)  that 
removes  a  food  from  the  RAC  categon/ 
but  as  a  type  of  food  (newly  created  food 
products)  that  would  not  be  considered 
RACs.  Admittedly,  this  approach  is  not 
explicitly  endorsed  in  the  legislative 
history,  but  this  approach  does 
harmonize  the  various  references  to 
specific  commodities  in  the  legislative 
history. 

IV.  EPA's  Inteq)retation 

EPA  intends  to  follow  the  fourth 
interpretation  that  focuses  on  whether 
the  drying  is  routinely  intended  for 
storage  or  transportation  purposes  or  is 
designed  to  create  a  new  commodity 
(e.g..  converting  fresh  grapes  into 
raisins).  EPA  believes  this  approach  best 
harmonizes  the  potential  conflict     » 
be»ween  the  terms  "natural"  and 
"dehydrating"  in  the  statute,  is  fully 
consistent  with  the  legislative  history, 
and,  with  only  one  exception  (dried 
hops),  mirrors  FDA's  and  EPA"s  practice 
over  the  last  37  years.  EPA  would  note 
that,  as  to  the  one  instance  in  which  this 
interpretation  is  inconsistent  with 
FDA's  and  EPA's  historical  practice  (i.e., 
dried  hops).  Congress  has  quite  strongly 
suggested  only  recently  that  EPA's 
classification  of  that  commodity  was 
incorrect  and  EPA  promptly  reclassified 
the  commodity. 


V.  Impacts  of  EPA  Interpretation 

The  determination  that  a  food  or  feed 
commodity  is  raw  or  processed  assumes 
significance  and  has  potential  impacts 
only  because  of  the  Delaney  clause  of 
section  409  of  the  FFDCA,  which 
prohibits  the  establishment  of  processed 
food  tolerances  for  a  pesticide  which 
induces  cancer  in  man  or  animals. 

This  interpretation  is  unlikely  to  have 
human  health  impacts,  because  EPA 
would  act  under  its  other  statutory 
authorities  to  revoke  any  pesticide 
tolerance  (and  remove  the  use)  that  it 
determined  posed  unreasonable  risks. 

Each  of  the  interpretations  considered 
by  the  Agency  has  potential  economic 
impacts  upon  some  commodities.  The 
interpretation  defines  the  universe  of 
commodities  potentially  subject  to  the 
Delaney  clause  because  they  are 
processed.  It  is  not  possible  to  quantify 
impacts  attributable  to  the  various 
interpretations,  however,  because  other 
factors  are  considered  in  determining 
whether  the  Delaney  clause  actually 
applies  to  a  processed  food  tolerance. 
EPA  has  discussed  those  factors  more 
fully  in  its  policy  statement  on 
concentration  and  the  definition  of 
"ready-to-eat."'  issued  on  June  14.  1995 
(60  FR  31300). 

The  first  interpretation,  which 
delineates  commodities  by  type  of 
drying,  would  leave  significant 
uncertainty  about  the  status  of  a 
commodity,  since  a  single  commodity 
could  be  both  raw  and  processed.  For 
regulatory  and  enforcement  purposes. 
EPA  and  FDA  would  have  to  treat 
commodities  such  as  nuts  and  grains  as 
processed,  which  would  increase  the 
universe  of  processed  commodities 
potentially  subject  to  the  Delaney 
clause. 

The  second  interpretation  would  have 
the  least  potential  economic  impact, 
since  it  would  treat  as  processed  only 
those  commodities  dried  beyond  natural 
drying.  Under  this  interpretation,  dried 
fruits  would  likely  be  treated  as  RACs. 
thereby  removing  them  from  any 
potential  Delaney  impacts,  and  no 
current  RACs  would  become  processed 
commodities. 

The  third  interpretation,  focussed  on 
the  degree  of  drying,  could  have  the 
highest  potential  economic  impact. 
Commodities  currently  classified  as  raw 
which  are  significantly  dried,  such  as 
hops  and  hay,  would  become  processed 
commodities,  while  no  commodities 
currently  classified  as  processed  would 
become  RACs. 

EPA's  interpretation,  which  is  based 
upon  the  purpose  of  drying,  and  which 
maintains  the  current  classification  of 
all  commodities,  has  potentially 
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significant  impacts  upon  dried  fruits, 
which  are  retained  as  processed 
commodities. 

Under  EPA's  interpretation,  for 
example,  tolerances  for  raisins  as 
processed  foods  are  subject  to  the 
Delaney  clause.  Under  current  Agency 
policies.  8  pesticides  (2  insecticides  and 
6  fungicides)  used  on  grapes  that  may  be 
processed  into  raisins  could  be  subject 
to  revocation.  If  all  8  tolerances  are 
revoked  and  the  uses  canceled,  EPA's 
best  estimate  of  the  aggregate  first  year 
impact  to  grape  growers  who  use  these 
pesticides  is  $110  million  ($69  million 
for  insecticides  and  $41  million  for 
fungicides).  This  estimated  impact  is  for 
all  types  of  grapes,  including  those 
grown  for  raisins,  and  represents  about 
5%  of  the  total  value  of  U.S.  grape 
production.  As  noted  above,  because 
there  are  numerous  other  factors  which 
determine  whether  the  Delaney  clause 
actually  applies  to  a  processed  food 
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tolerance,  these  impacts  could  be 
significantly  less. 

\1.  Reoulattirv    \>.spsvmpnt 
RequiremtMits 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (50  FR 
51735,  October  4.  1993).  it  has  been 
determined  that  this  interpretive  rule  is 
a  "significant  regulatory  action"  because 
it  may  raise  novel  policy  issues  arising 
out  of  legal  mandates.  Therefore,  this 
interpretive  rule  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  any  changes  made 
during  OMB  review  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

This  interpretive  rule  has  no  direct 
impact  on  any  entity,  including  small 
entities.  As  noted  above,  any  adverse 
impacts  arise  indirectly  and  solely 


because  of  the  appUcation  of  the 
Delaney  clause.  Moreover,  this 
interpretive  nile  does  not  change  th*- 
status  of  any  current  commodity.  I 
therefore  certify  that  this  interpretiv? 
rule  does  not  requ-re  a  sepa-  te  Impact 
Analysis  under  the  Regulatoi  v 
Flexibility  Act. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure^ 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements 

Dated:  January  19,  1996. 
Lynn  R.  Goldman, 

Assistnnt  A  dmir,    tratorfor  Prevention, 
Pesticides  and  Toxic  Substances. 
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73 — 4 

91 629 

95 697 

97 699.  700.  701 

PropoMd  Rules: 

Ch.  II 1309 

1 1 260 

25 ~ 1260 

36 1260 

39 131,  133.  134,  634.636. 

637.640,  1015.  1017,  1289. 
<291,  1294,  1296,  1298. 
1300.  1301.  1303,  1306, 
1528.  1532.  1534.  1722, 
2139.2142,2144,2147, 
2151.2154,2157,2160. 
2163.2166,2169,2172, 
2172.2178,2180,2183, 
2'8P   oift9 

71 513,  548.  549,  550,  551, 

1724,  1860,  1861.  1862. 

1863.  1864.  1866.  1867. 

,     1868,  1869,  1870.  1871, 

1872.  1873.  1874.  1875 

97 „ 1260 


15CFR 

770 

771 

772 

.773 

774 

775 

776 

785 

786 

787 

799 

990 


.2099 
..2099 
.2099 
.2099 
.2099 
.2099 
.2099 
.2099 
.2099 
.2099 
..2099 
440 


leCFR 

1000 

1615 

1616 

Prop<wd  Rulw: 
1 


.1707 
.1115 
.1116 

.1538 


17CFB 

11 , 

30 

140 

PropoMd  Rules: 

210 

228 ..„ 

229 

230 


.1708 
.1709 
.1708 


578 

578 

578 

1312 

239 578.  1312 

240 _....578.  1545 

249 578 

270 - 1 312,  1 31 3 


18CFR 

1301 

Propoaad  Rutos: 

Ch.  I 

35 


.5111 


.705 
.705 


19CFR 

10 

12 

24 

123 

134 


1829 

_ 1829 

1829 

1829 

1829 

1 62 258. 1 829 

174 1829 

177 „ „ 1829 

178 1829 

181 1829 

191 1829 

PropoMd  Rulas: 

118 1877 


20CFR 

416 

PrapoMd  Rutos: 

200 


.1711 
.1252 


21CFR 

173 385,631 

175 2111 

178 1712.  1829.  1830.2113 

510 -258.  259.  514 

522 260 

558 514.  1831 

573 5 

862 1 1 17 

866 -..1117 

868 1 117 

870 ~ 1117 

872 „ 1117 

874 »„ 1117 

876 - 1 117 

878 1117 

880 - 1117 

882 1117 

884 1117 

886 1117 

888 »1 1 17 

890 1117 

892 1117 


.2192 
.2192 
.2192 
.2192 
296 


1 

2 

10... 
50... 
101. 


22CFR 

40 1832,  1834 

41 1521.  1832.  1834,  1837 

42 1523,  1834 

43 - 1 834 

44 1834 

45 - 1834 

47 „ 1834 


24CFR 

25 

92 


...684 
.1824 


2SCFR 

Piropo««d  RuIm: 

Ch.  V 

900 ~ 


.2038 
.2038 


26CFR 

1 6.  260.  262.  515.  517,  552 


20. 
23. 
24. 
25. 
27. 
33. 
38. 


..5l5 
..515 
...515 
...515 
...515 
...515 
...515 


301 260.  515.  1035 

602 6.  260,  262.  515,  517 

PropoMd  Rules: 

1 28,338,552,  1545 

31 2194.2214 

301 338 


27CFR 

4 

Propossd  RuIm: 

4 

5 

7 


.522 


13. 
19. 


.1545 
.1545 
.1545 
...706 
.1545 
.1545 


28CFR 

49 

540 


.2116 
90 


542 86 

545 90.378 

Propossd  Ruiss: 

540 92 

545 92 

29CFR 

Ch.  XIV 1282 

102 1281 

215 386,2117 

2610 1126 

2619 1127 

2622 1126 

2644 1127 

2676 1127 

Propossd  RutSK 

Ch.  XIV 2335 

102 1314 

103 1546 

1910 1725 

1915... 1725 

1926 „ ™ -.1725 

2510 ~ 1879 

30CFR 

5 1678 

PropOASd  Ridss: 

48 2215 

914 1546.  1549.  1551 


31  CFR 

1 : 

585 

Propossd  Ruls«: 

256 

356 


...386 
.1282 


..552 
..402 


32  CFR 

40b 

69 

234 

Propossd  Ruiss: 
199 


..541 
.271 
..541 


.339 


33  CFR 

Ch.  1 8 

81 8 

117 1524,1714 


155 1052 

loo M -'• D4*» 

334 2117 

Propossd  Ruiss: 

67 708 

100 1182 

117 709.  1725 

160 1183 

165 136 

207 33 

34  CFR 

Propossd  Rules: 

379 1664 

36  CFR 

291 1715 

1253 390 

38  CFR 

21 1525 

40  CFR 

52 1716.  1718.  1720.  1838 

82 1284 

88 122 

88 1 22.  1 29 

180 2120 

282 1211. 1213. 1216,  1220, 

1223 
Proposed  Rules: 

Ch.  I 2216 

52 1727.  !880 

70 2216 

76 1442 

85 140, 

86 140 

88 140 

136 1730 

148 2338 

152 1883 

180 - 1884 

261 2338 

268 2338 

271 2338 

41  CFR 

101-20 2121 

201-1 10 

201-2 10 

201-3 10 

201  -4 1 0 

201-6 10 

201-7 10 

201-17 10 

201-18 10 

201-20 10 

201-21 10 

201-22 10 

201-24 10 

201-39 10 

42  CFR 

1001 2122 

1004 1841 

43  CFR 

Ch.  II 2137 

Public  Land  Orders: 

7179 2137 

7180 2138 

7181 2138 

Propossd  Ruiss: 

10010 2219 

45  CFR 

96 1492.2335 


t'flpr.il 


46  CFR 

Ch.  1 864 

126 1035 

128 ...1035 

131 1035 

132 1035 

170 864 

171 864 

173 864 

174 1035 

175 1035 

308 1130 

47  CFR 

-    95 1286 

Propossd  Rules: 

64 1887.2228 

68 1887 

73 ...1315 

76 1888 

48  CFR 

225 130 

252 130 

505 „ 1150 

519 1150 

520 ^.1150 

532 ..1150 

533 .1150 

552 ..1150 

801 _.1526 

802 1526 

803 1526 

806 1526 

1213 391 

1215 _ ...273 

1237 391 

1252 273,391 

1253 273 

Proposed  Rules: 

31 234 

48  CFR 

Proposed  Rules: 

232 1889 

49  CFR 

Ch.X ..1842 

382 1842 

385 1842 

391 .......1842 

393 1842 

397 1842 

541 „ 1228 

571 1152,2004 

573 ...274 

576 .274 

577 274 

Propossd  Ruiss: 

171 688 

195 342 

225 1892 

391 .«)6 

533 2226 

553 145 

50  CFR  j 

15 2084 

217 1846 

222 17 

227 17,  1846 

611 279 

625 291 ,  292 

641 17 

652 293 
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^5 %l  "''""'  DtPA«-MEST  DEFENSE  DEPARTMENT 

676 1844  '-^"'^  Management  Bureau  Acquisition  regulations: 

Proposed  Rules               '""'  ^""'^  '^"^  °'^^'^-  Miscellaneous  amendments; 

16                      1893  California;  published  1-25-96  comments  due  by  1-29- 

17 35  Colorado:  published  1-25-96  96;  pubhshed  11-30-95 

525 1893  JUSTICE  DEPARTMENT  Federal  Acquisition  Regulation 

^I •• •  ^°  Antitrust  Civil  Process  Act;  <''^'^^- 

^ '739  submitted  materials  use  and  Employee  stock  ownership 

^;^^^!::^Tr^^^!:^^r:::rr^r:^!  examination;  published  1-25-  pJans;  comment  period 

REMINDERS  ^'  Slf^TSfi'rm^^l 

,.                                    ,  TENNE'^',FF  V4I  I  Pv  "y  1-31-96;  published  1-3- 

The  rjies  ana  proposed  rules  ai i^    r. t  -      ^^i-LEY  gg 

in  this  list  were  editorially  „         "'       "  DEFEND  ncD a  btmcut 

compiled  as  an  aid  to  Federal  Pnvacy  Act,  implementation;  "crcwdc  utPAHtMENT 

Register  users.  Inclusion  or  published  1-25-96  Engineers  Corps 

exclusion  from  this  list  has  no  ^RanspcptaTION  Navigaton  regulations: 

legal  significance  DEpa  =  'MENT  St.  Marys  Falls  Canal  and 
^ Coasi  G-ard  Locks;  comments  due  by 

RULES  GOING  INTO  Drawbndge  operations:  ENVIRot^MP^Ar^  ''^"^ 

EFFECT  TODAY  ^'-'--  "-^'is^ed  12-26-95  protec^*S? a^^^^^ 

=5ANSP0PTATI0N  .            ....          r,   ««crn„T 

DEPAR^MFNT  Air  pollution  control;  new 

rcucMAL  motoT  vehiclcs  and  enaines 

COMMUNICATIONS  ^eoera    &  nation  _   .     .         "«^  ^""  efigines. 

COMMISSION  ^^d-^.ns-a^.on  Deterwa^ion  factors  for 

.        ^^           _,       .  alternative  fuel  vehicles. 

Radio  stations:  table  of  Ainworthiness  directives:  determination 

assignrrients  McDonnell  Douglas;  requirements;  inherently 

AlaDar-ia    Dubiishec  12-18-  published  1-10-96  k)w-emissk)n  vehicles; 

'^'                                                  —  labeling  requirements 

V.ssru'i    Dubi.sMec  12-18-95  COMMENTS  DUE  NEXT  amendments;  comments 

GENERAL  SERVICES  WEEK  *J®  ^^  2-2-96;  published 

ADMINISTRATION ''"^96 

Federal  propert,  rna-agf-~ienf  ^GP-C-     '    RE  Small-volume  manufacturers 

Public  buildings  ana  soace-  DEpa r^me s'  ^^°" ^°*  clean-fu6l 
_  ^            ^             Mo^c-  gr^  convenbonal  vehicle 
Tobacco-product  .ending  Agnc^tu-a   MarKetmg  conversions;  sales  volume 
machines  and  "ee  Service  i^^^  provisions;  comments 
samples  distribution  Marketing  of  various  due  by  2-2-96;  putjiished 
prohibition  in  agricultural  commodities;  1-3-96 
Government-owned  and  U.S.  grade  standards  and  Supertund  program- 
leased  space;  published  other  selected  regulations;  j^^^  ^^  ^ 
'^> '-n                        .  removal  from  CFR;  Federal  i  oxrc  cnemicai  release 
HEALTH  AND  HUMAN  regulatory  reform;  comments  [^^^  community-nght- 
SERVICES  DEPARTMENT  due  by  2-2-96;  published  oVrTT 
c     w       _  _  12-4-9'i  22-Ditxomo-3- 
Food  and  Drug  "^"^ '*='  nitriloorootonamide- 
Aaministration  AGRICULTURE  l^^Z^         L^ 

nrcACTucKiT  correction;  comments 

Food  additives  DEPARTMENT  ^  ^^  ,,29-96; 

Adhesive  coatings  and  ^'''  ',  "sp-ection,  Packers  put)lished  12-15-95 

corrponents-  ^'''"  Stockyards  FEDERAL 

Glyceryl  pdyoxypropylene  Admi.-.istration  COMMUNICATIONS 

triol,  etc :  published  1-  '^®®^  COMMISSION 

25-96  Official  inspection  and  common  carrier  sen/ices: 

Adjuvants,  production  aids,  weighing  servces;  ^^^■                ,eieohone 

and  sanitizers-  comments  due  by  1-29-  nu^h^_^  telephone 

4,5,6,7-tetrachloro2-(2-  ^^^  ^^'^  '''^^^  Z^y "Requirements- 
(4,5,6,7-tetrachlorc;2,3-  AGRICULTURE  ^mS  d^v  i-SO- 
dmydrol.SKlioxo-IH-  DEPARTMENT  ^^h^  125-96 

inden-2-yl  -8<juinolinyl]-  Hurai  Utilities  Service  u^oh,^  ^^ .»,, 

,    1HHSoindote-1,3(2H)-''  TelecommunK^ations  standards  3ne'?eSes  ?n 

dione:  published  1-25-  and  spec.fK^ations:  Z^^a^s.'^Z'J' 

Aerial  service  wires  settings,  etc.;  comments 

HEALTH  AND  HUMAN  specif k:ation;  comments  due  by  1-29-96-  published 

SERVICES  DEPARTMENT  due  by  1-29-96;  published  1-24-96 

Inspector  General  Office  12-29-95  Radio  stations;  table  of 

Health  and  Human  Services  COMMERCE  DEPARTMENT  assignments: 

Department  National  Oceanic  and  Oklahoma;  comments  due 

Medicare  and  Medicaid  Atmospheric  Administration  by  1-29-96;  published  12- 

P'^'^"'^-  Space  systems;  pnvate  12-95 

Fraud  and  atxise;  health  remote-sensing  licensing;  Television  broadcasting: 

care  plan  PJ-otection;  safe  comment  request;  comments  Closed  captioning  and  video 

harbors;  published  1-25-  due  by  2-2-96;  published  description  of  video 

12-4-95  programming;  availability. 
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cost,  and  uses;  ccxrrnents 
due  by  1-29-96;  published 
12-18-96 

CEDEOi-  RESERVE 
SYSTEM 

TnHh  in  lending  (Regulation 
Z): 

Official  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-7- 
95 
Truth  in  Savings  (Regulaton 
DD): 

Official  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-6- 

-EltaAL  TRADE 
CCMV  S5  Of* 

Tfdvjt;    cyu.ation  rules: 
Textile  weanng  apparel  and 
piece  goods:  care 
labeling;  comments  due 
by  1-31-96;  published  11- 
Ifi-QB 

ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Empioyee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 

wEftl"^*^   AND  HUII4AN 
5c Dy  „t^  DEPARTMENT 

-  ;   o  anO  Drug 
■1  v  nistratlon 

Color  additives: 
Astaxanthin;  comments  due 
by  1-30-96.  pubashed  11- 
1-96 
Food  additives: 
Menadione  nicotnamide 
bisulfite;  comments  due 
by  2-1-96;  published  1-2- 
96 
Food  for  human  consumption: 
Bottled  water- 
Mineral  water;  level  for 
aluminum  exemption; 
comments  due  l)y  1-29- 
96;  published  11-13-96 


hEAi-TM  AND  rlUMAN 
SERVICES  DEPARTMENT 
HMtth  Care  Financing 
Admin  Istratlon 
Clinica]  Latioratones 
Improvement  Act: 
Laboratories  regulations- 
Cytology  proficiency 
testing;  comments  due 
by  1-29-96;  published 
11-30-95 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  maf«gement 
Oil  and  gas  leasing- 
Onshore  oil  and  gas 
operations; 
manage  menfs 
responsibility;  comments 
due  by  1-29-96; 
published  11-28-95 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
speo^: 

California  condors; 
comments  due  by  2-1-96; 
published  1-2-96 
Hurting  and  fishing  areas: 
Open  areas  list  additions; 
comments  due  by  1-29- 
96;  published  11-29-95 
Hunting  and  fishing: 
Open  areas  list  addrtions; 
comments  due  by  1-29- 
96;  published  11-29-96 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 

'  Lessee  and  contractor 
employees;  training 
program;  comments  due 
by  1-31-96;  published  11- 
2-96 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Employment  eligibility 
verification  form  (Form  1-9); 
electronic  production  andlof 


sioraye  aemonstration 

protect;  application 

requirements  and  criteria; 

comments  due  by  1-29-96; 

published  11-30-95 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 

etc.: 

Respiratory  protection; 
comments  due  by  1  -29- 
96;  published  1-23-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Employee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 
RAILROAD  RETIPFMrv" 
BOARD 

Railroad  Retirement  Act: 
Recovery  of  overpayments; 
comments  due  by  1-29- 
96;  published  12-28-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Unit  investment  trusts; 
cateulation  of  yields; 
comments  due  by  1-29- 
96;  published  11-29-96 
Regulatory  Flexibility  Act;  rules 
review;  list;  comments  due 
by  1-31-96;  published  12- 
18-95 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution: 
Existing  tank  vessels  without 
double  hulls;  operational 
measures  to  reduce 
oilspills;  comments  due  by 
2-1-96;  putJiished  11-3-95 
Ports  arxl  watenways  safety: 
Towing  vessels;  navigation 
safety  equipment 
requirements;  comments 


due  by  2-1-96;  published 
11-3-95 

-:;-,    P'-'ATION 

CLPA.HT.Mt.Nl 

Federal  Aviation 
Administration 

Airworthiness  directives: 

de  Havilland;  comments  due 
by  1-30-96;  published  12- 
1-95 

Beech;  comments  due  t»y  l- 
29-96;  published  11-28-95 

Boeing;  comments  due  by 
1-29-96;  published  1-9-96 

Fokker;  comments  due  by 
1-30-96;  published  12-19- 
95 

McDonnell  Douglas; 
comments  due  by  1-29- 
96;  published  1-9-96 

Robinson  Helicopter  Co.; 
comments  due  by  1-29- 
96;  published  11-28-95 

Textron  Lycoming; 
comments  due  by  1-29- 
96;  published  11-28-95 

Airworthiness  starxjards: 
Special  corxjitions- 
Jetstream  Aircraft  Ltd. 
model  4101  series 
airplanes;  comments 
due  by  1-29-96; 
published  12-13-96 

Class  D  and  Class  E 
airspace;  comments  due  l)y 
2-2-96;  published  12-22-95 

Class  E  airspace;  comments 
due  by  1-29-96;  published 
12-8-96 

VOR  Federal  airways  and  jet 
routes;  comments  due  by  2- 

2-PR    nublished  12-21-95 

TRA  .i-    f  TATION 
DEPARTME^" 

National  ,'-t.g.^i»»ay  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Accelerator  control  systems; 

comments  due  by  2-2-96; 

published  12-4-96 
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The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Reguiaiions 
comprising  approximarely  20C  -olumes 
and  reviser"  al  least  once  a  year  on  a 
quarterly  tjasis.  is  pubijsnea  m  24x 
microticne  lormat  and  the  cuTem 
year's  volumes  are  maded  to 
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(Book  I) J47.00 

1902-93 

(Book  II) 449.00 
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The  United  States 
Government  Manual 
1995/96 

As  the  official  handbook  of  the  Federal  Government, 
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FeOsrai  Energj  Regulatory  Commission 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 
New  England  Power  Co.  et  al.,  2500-2502 

Environmental  statements;  availability,  etc.: 
Central  Maine  Power  et  al.,  2502 

Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp.,  2497-2498 
Florida  Gas  Transmission  Co.,  2498 
NorAm  Gas  Transmission  Co.,  2498 
Northwest  Pipeline  Corp..  2498-2499 
Simias  Cogeneration  Co.,  L.P.,  2499-2500 
Transcontinental  Gas  Pipe  Line  Corp.,  2499 
Trunkline  Gas  Co.,  2499 

^edera'  Ma^tif^p  Commission 

Freight  forwarder  licenses: 
International  Cargo  Service,  2512 

'•^-^era   M'ne  Safety  ana  Health  Review  Commissio.n 
NOTICES 

Meetings;  Sunshine  Act,  2580 

^t^ciei'd'  Ra^^road  Administration 

Exemption  petitions,  etc.: 
Renfe  Talgo  of  America,  Inc.,  2569 

federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  2512 
Meetings;  Sunshine  Act,  2580 
Applications,  hearings,  determinations,  etc.: 

Farmers  Bancshares,  Inc..  et  al..  2512-2513 

Patapsco  Bancorp.  Inc.,  et  al ,  2513 

►■sn  ana  WMdiife  Service 
RULES 

Importation,  exportation,  and  transportation  of  wildlife: 

River  otters  taken  in  Tennessee;  export,  2454-2457 
PROPOSED  RULES 

Alaska  subsistence  management  regulations  for  public 
lands 
Alaska  Federal  Subsistence  Regional  Advisory  Councils; 
meetings,  2463 
Migratory  bird  hunting: 
Nontoxic  shot  approval  procedures  for  shot  and  shot 
coatings;  test  protocol,  2470-2477 

^ooo  and  Consumer  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2481 


f^ooa  ana  Drug  Adminisirauon 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Chlortetracycline.  sulfathiazole,  and  penicillin,  2414- 
2415 
Organization,  functions,  and  authority  delegations: 

Associate  Commissioner  for  PoUcy  Coordination,  2414 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

Export  applications — 
ANIPRYL  tablets,  2515-2516 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Louisiana 

Shell  Oil  Co.;  oil  refinery/petrochemical  complex, 
2486-2487 
Ohio 

Pier  1  Imports,  Inc.;  distribution  faciUty,  2486 
Pennsylvania,  2487-2488 
Texas 

Mobil  Oil  Corp.;  crude  oil  refinery  complex,  2487 

Pier  1  Imports,  Inc.;  distribution  faciUty,  2486 

Forest  Service 

PROPOSED  RULES 

Alaska  subsistence  management  regulations  for  public 
lands 
Alaska  Federal  Subsistence  Regional  Advisory  Councils; 
meetings,  2463 
NOTICES 

Environmental  statements;  availabifity,  etc.: 
Los  Padres  National  Forest,  CA,  2481 
Mt.  Hood  National  Forest,  OR.  2481-2482 

General  Senvices  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Accounting  guide  availability,  2640 
Contractors'  purchasing  systems  reviews  and 

subcontractor  consent,  2641-2642 
Contract  qualifications;  made  in  America  labels/unfair 

trade  practices,  2631-2632 
Debarment  and  suspension  certificate;  tax  evasion,  2632- 

2633 
Field  pricing  support  request,  2634 
Inherently  governmental  functions,  2627-2630 
Insurance;  liability  to  third  persons,  2639-2640 
Introduction  (Circular  90-37),  2626-2627 
Javits-Wagner-O'Day  program,  2630-2631 
■  Mentor-protege  program,  2637-2638 
Nonallowability  of  excise  taxes  on  nondeductible 

contributions  to  deferred  compensation  plans,  2641 
Nonprofit  institutions  clause  prescription,  2633-2634 
Overhead  should-cost  reviews,  2635-2636 
Small  Business  Administration;  authority  to  issue 

certificate  of  competency  determinations.  2636-2637 
Subcontracting  plans,  2638-2639 
Subcontract  proposal  audits,  2634-2635 
Uruguay  Round  Agreement  Act  (URAA),  General 

Agreement  on  Tariffs  and  Trade  (GATT); 

implementation;  correction,  2454 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  2496 
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Gratn  inspection,  cacners  ana  SiotR^ara-  Administration 

MOT1CE3 

^tooL)  drds;  posting  and  deposting: 
Crockett  Livestock  Saies  Co..  Inc.,  TN;  correction,  2482- 
2483 

Hearn^  arc;  Human  Services  'yeo^r*!-:^^* 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

Healtr  Care  P-nancir'q  -i  jrn-r.s'r.st  on 

u.a..:^  and  cooperative  agreements;  availability,  etc: 
End-stage  renal  disease  (ERSD)  managed  care 
demonstration.  2516 
Medicare: 
Durable  medical  equipment,  prosthetics,  orthotics,  and 
supplies  regional  carriers'  performance;  evaluation 
criteria  and  standards.  2516—2519 


.>>•' 


«  c«8  Administration 


Heaitr  Resou  ■-■_«;>  d<- 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Familv  medicine  trainin«?  programs.  2519-2521 

HoLiS'pg  doo  Urtjan  i:«-¥*^i.pm«nt  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Mortgagee  requirements;  streamlining.  2650-2651 

PoCP'/St.    -"JLE8 

^'     >,  j,        d  loan  instxrance  programs: 

Single  family  mortgage  insurance  premiiun,  2644-2647 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  2521-2527 

Intertof  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Siuface  Mining  Reclamation  and  Enforcement  Office 

intef'nttionai  Trade  Administration 

NOTICES 

Antidumping: 
Granular  polytetrafluoroethylene  resin  from — 
Japan. 2489-2491 
Antidumping  and  countervailing  duties: 

Administrative  review  requests.  2488-2489         ^ 
Cheese  quota;  foreign  government  subsidies: 

Annual  list.  2491-2492 
Coimtervailing  duties: 
Cut-to-length  cartxsn  steel  plate  from — 

Mexico.  2492 
Leather  wearing  apparel  from — 
Mexico.  2492-2493 

Justice  -,'«pdri;Tient 
NOTICES 

Agency  information  coUection  activities: 

Prnroser!  -ollection;  comment  request,  2531-2533 

Laoor  DepdrUTient 

See  Employment  and  Training  Administration 


See  Employment  Standards  Administration 
See  Labor  Statistics  Bureau 
See  Mine  Safety  and  Health  Administration 
Nonccs 
Meetings: 
President's  Conomittee  on  International  Labor 

Organization,  2533 
North  American  Agreement  on  Labor  Cooperation: 
Sudden  plant  closings  effects  and  the  itnpact  on  the 

principle  of  freedom  of  association  and  the  right  of 

workers  to  onranize,  2533-2534 

Labor  .jidiisuv--  B,.'^-^v 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2542-2543 

Land  Management  Bureau 

NOTICES 

Qosure  of  pubhc  lands: 

Idaho.  2527-2528 
Environmental  statements;  availability,  etc.: 

Midnite  Uranium  Mine  reclamation,  WA,  2528 
Meetings: 

Lewistown  District  Resource  Advisory  Council,  2529 
Realty  actions;  sales,  leases,  etc.: 

Alaska.  2529 
Withdrawal  and  reservation  of  lands: 

Idaho, 2529 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-Hollings): 
Final  sequestration  report;  transmittal  to  President  and 
Congress,  2549 

Mine  Safety  and  Healtii  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Pneumoconiosis  Elimination  Among  Coal  Mine  Workers 
Advisory  Committee;  meeting,  2543 

Mine  Safety  and  Health  Feae' a   Re.  ev*  _    -nrr  s^ion 
See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Sua  .-  ir^r--  ^  •,.  ^non 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Accounting  guide  availability,  2640 
Contractors'  purchasing  systems  reviews  and 

subcontractor  consent.  2641-2642 
Contract  qualifications;  made  in  America  labels/unfair 

trade  practices,  2631-2632 
E)ebarment  and  suspension  certificate;  tax  evasion,  2632- 

2633 
Field  pricing  support  request.  2634 
Inherently  governmental  functions,  2627-2630 
Insurance;  Uabihty  to  third  persons.  2639-2640 
Introduction  (Circular  90-37).  2626-2627 
Javits-Wagner-CDay  program.  2630-2631 
Mentor-protege  program,  2637-2638 
Nonallowability  of  excise  taxes  on  nondeductible 

contributions  to  deferred  compensation  plans,  2641 
Nonprofit  institutions  clause  prescription,  2633-2634 


Overhead  should-cost  reviews,  2635-2636 
Small  Business  Administration;  authority  to  issue 

certificate  of  competency  determination?   2636-2637 
Subcontracting  plans,  2638-2639 
Subcontract  proposal  audits,  2634-2635 
Uruguay  Round  Agreement  Act  (URAA),  General 

Agreement  on  Tariffs  and  Trade  (GATT); 

implementation;  correction,  2454 

NOTICES 

Federal  Acquisition  Regulation  (FAR); 
Agency  information  collection  activities- 
Submission  for  OMB  review:  comment  request.  2496 

Nationai  Arcnives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  2543-2544 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  2544 

Nationa^  EaucatiC'  Goals  Panel 
NOTICES 
Meetings: 
National  Education  Goals  Panel,  2544-2545 


N  .a  1 1  o  "  a 


jation  0^  tne  Arts  and  the  Hu.Tiamties 


NOTICES 
Meetings: 

Humanities  Panel.  2545-2546 

Media  Arts  Advisory  Panel,  2545 

President's  Committee  on  Arts  and  Humanities,  2545 
Meetings;  Sunshine  Act,  2580 

N.;t  jf^s:  MjQ'-way  "^raftic  Safety  Administration 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
1995  Chrysler  Cirrus  and  Dodge  Stratus  passenger  cars; 

raeetine.  2570 

National  Ccea-  c  and  Atmospheric  Adrr.mistration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish.  2457-2456 
PROPOSED  RULES 
Fishery  conservation  and  management: 

South  Atlantic  snapper-grouper,  2477-2478 
NOTICES 
Meetings: 

Mid-Atlantic  Fishery  Management  Coimcil,  2493 
Permits: 

Marine  mammals,  2493 

National  .Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Pictured  Rocks  National  Lakeshore,  MI,  2529-2530 
Meetings: 

Keweenaw  National  Historical  Park  Advisory 
Commission,  2530 

Mississippi  River  Corridor  Study  Commission,  2530-2531 

Sleeping  Bear  Dunes  National  Lakeshore  Advisory 
Commission,  2530 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  2546 
Meetings: 

Astronomical  Sciences  Special  Emphasis  Panel,  2546 


Electrical  and  Communications  Systems  Special 

Emphasis  Panel,  2546 
Materials  Research  Special  Emphasis  Panel,  2546-2547 

Natu''ai  Rpsowfces  C'~se'~.at^o"  Se^^^-'-'f 

NGTiGES 

Enviroiunental  statements:  availability,  etc.: 
BS-3a  Caenarvon  Diversion  Outfall  Management  Project, 
LA.  2483 

Nucea'  «egu!atory  Commission 

Meetings: 
Medical  Uses  of  Isotopes  Advisory  Committee,  2547 
Reactor  Safeguards  Advisory  Committee,  2547-2548 

Office  c  Management  and  buoget 
See  Management  and  Budget  Office 

Pcsia   Service 

NOTICES 

Meetings;  Simshine  Act,  2581 

^'^"s  dential  Advisory  Committee  on  Gulf  War  Veterans' 
nesses 

NOTICES 
Meetings,  2549 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Barry  Electric  Cooperative,  2483 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  hic,  2556-2557 
Midwest  Clearing  Corp.,  2552-2554 
Midwest  Securities  Trust  Co.,  2554-2555 
Philadelphia  Stock  Exchange,  Inc.,  2557-2564 
Stock  Clearing  Corp.  of  Philadelphia  et  al,,  2551-2552 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  2549-2551 

Small  Bi;s!'^ess  Administration 

RULES 

Administrative  claims  imder  Federal  Tort  Claims  Act  and 
representation  and  idemnification  of  SBA  employees; 
Federal  regulatory  review,  2394-2398 
Conflict  of  interests,  2398-2401 
Reporting  and  recordkeeping  requirements,  etc.: 

Federal  regulatory  review,  2401-2403 
NOTICES 

Interest  rates;  quarterly  determinations,  2566 
License  surrenders: 

D.C.  Bancorp  Venture  Capital  Co.,  2566 
Applications,  hearings,  determinations,  etc.: 

Enterprise  Fund,  L.P.,  2564 

Mellon  Ventures,  L.P.,  2565-2566 

Simdance  Venture  Partners  D,  L.P..  2565 

Wells  Fargo  Small  Business  Investment  Co..  Inc.,  2564- 
2565 
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IX 


Social  S«»cunt>  idrninistraifion 
pROP*iSt :  ■a  - .. ;  -. 
Social  security  benefits: 

Cycling  payments;  additional  days  throughout  month  on 
which  benefits  will  be  paid,  2654-2658 
NCices 
Afjency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  2566- 
2567 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  2567 

Slate  Dep<»"rn*.nt 

HC'iCES 

A^f  ncy  information  collection  activities: 
Submission  for  OMB  review:  ccMnment  request,  2567- 
2568 

Surface  MiHirq  p*u: -arr-a^c  and  EnfofCttmant  Offic* 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Missouri.  2459-2461 
MO -'ICES 
Li. .  LTonmental  statements;  availability,  etc.: 

Fern  Lake.  TN.  2531 

Surface  ' '3r-^;o^'d(ion  Board 

NC  -  CES 

i:.ii.Lionmental  statements;  availability,  etc.: 

Ogeechee  Railway  Co.  et  al..  2570 
Railroad  operation,  acquisition,  construction,  etc.: 

Alamo  Gulf  Coast  Railroad  Co.,  2572 

Connan,  Richard  J.,  2571-2572 

Northeast  Texas  Rural  Rail  Transportation  District,  2570- 
2571 

R.J.  Corman  Railroad  Co. /Pennsylvania  Lines,  Inc.,  2571 
Railroad  services  abandonment: 

Missouri  Pacific  Railroad  Co.  et  al.,  2572-2573 

T^-r'"   D.->'"vl8iOn  Offic* 

.\^dncy  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  2573 
Applications,  hearings,  determinations,  etc.: 

Citizens  Loan  4  Savings  Co.,  2574 

Conununity  Federal.  M.H.C..  2573-2574 

Fidelity  Federal,  M.H.C.,  2574 

Home  Federal  Savings  &  Loan  Association  of  Fayetteville, 
2573 

Patapsco  Federal  Savings  &  Loan  Association.  2573 

Washington  Federal  Savings  Bank.  2574 

» 

'■^a^.s;>.-.^•Vit^_      ,  -curtment 

See  Least  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NC-'CES 

.\.idUon  proceedings: 
Hearings,  etc. — 
Baltia  Air  Lines,  Inc.,  2568 

■'■^^asu'-f  Zi*jcxj'^f^-'it 

:>ee  Aiconc.  i  ooacco  and  Firearms  Bureau 

See  Customs  Service 

See  Thrift  Supervision  Office 


United  Sta<«^*>  'rUirmaVtor  SkQ^ncy 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Russian  civic  education:  curriculum  development  and 

teacher  training,  2574-2576 
Summer  Institute  for  Russian  university  educators  on 
international  politics,  2576-2579 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  2579 

Wtastem  Area  Po*--    "  ■•■^'--  '  ^^i-^^  on 
Nonccs 

National  Defense  Authorization  Act: 
Central  Valley  Project,  CA;  17.0  megawatts  for  FY  1994; 
availability,  2503 


Sapfte  Parts  In  This  Issue 

Parti 

Environmental  Protection  Agency,  2584-2606 

PartW 

Department  of  Transportation,  Federal  Aviation 
Administration,  2608-2623 

Part  IV 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration,  2626- 
2642 

PartV 

Department  of  Housing  and  Urban  Development,  2644- 
2647 

Part  VI 

Department  of  Housing  and  Urban  Development,  2650- 
2651 

Part  VII 

Department  of  Health  and  Human  Services,  Social  Seciirity 
Administration,  2654-2658 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aide! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  listing 
will  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
docimients  published  in  p>ast  issues.  Only  those  documents 
pubhshed  in  the  Rules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eUgible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 


The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
docvmients  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  BuMetin  Board 

r  ;>-t  LlPi  troiiii   Huiietin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 

Animai  ai^c  Piar\  Health  Inspection 
Service  I 

"'  cc«  Pa'-;  3C1 

[Docxe!  N-   9^-389-1] 

Mexican  Pfuit  Fly  Regulations; 
Aaditio".  of  Regulated  Areas 

-  :.tNCY:  Animal  and  Plant  Health 
inspection  Service.  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  adding  California 
to  the  list  of  queu-antined  States  and  by 
designating  portions  of  Los  Angeles 
County  and  San  Diego  County.  CA,  as 
regulated  areas.  This  action  is  necessary 
on  an  emergency  basis  to  prevent  the 
spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  .States. 
This  action  restricts  the  interstate 
movement  of  regulated  articles  from  the 
regulated  areas  in  California. 

DATES:  Interim  rule  effective  January  22, 
1996.  Consideration  \Arill  be  given  only 
to  comments  received  on  or  before 
March  26,  1996. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-089-1,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No  95-089-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


POR  FURTHER  iNFORM/STiON  CONTACT: 

.Mr  Miciidtii  B.  bteioii,  venerations 
Officer.  Domestic  and  Emergency 
Operations,  PPQ,  APHIS.  4700  River 
Road  Unit  134,  Riverdale.  MD  20737- 
1236.  (301)734-8247. 

SUPPLEMENTARY  INFORMA'^'ON 

Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  iLoew).  is  a  destructive  pest  of 
citrus  and  many  other  tyj)es  of  fruits. 
The  <hon  life  cycle  of  the  Mexican  fruit 
fly  allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  citrus- 
producing  areas. 

The  Mexican  fruit  fly  regulations 
(contained  in  7  CFR  301.64  through 
301.64-10  and  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  regulated  areas.  Prior  to 
the  effective  date  of  this  rule.  Texas  was 
the  only  State  quarantined  for  the 
Mexican  fruit  fly. 

Section  301.64-3  provides  that  the 
Deputy  .■\dministrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  Plant  Protection  and 
Quarantine  (PPQ)  shall  hst  as  a 
regulated  area  each  quarantined  State, 
or  f  at  h  portion  of  a  quarantined  State, 
in  wnich  the  Mexican  fruit  fly  has  been 
found  bv  an  ins'^ector,  in  which  the 
Deputy  Administrator  has  reason  to 
believe  the  Mexican  fruit  fly  is  present, 
or  that  the  Deputy  Administrator 
considers  necessary  to  regulate  because 
of  its  proximity  to  the  Mexican  fruit  fly 
or  its  inseparabihty  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mexican  fruit  fly  occurs.  Less 
than  an  entire  quarantined  State  is 
designated  as  a  regulated  area  only  if  the 
Deputy  Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  and  regulations 
that  impose  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those  with 
respect  to  the  interstate  movement  of 
the  articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interstate  spread  of  the 
Mexican  fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  Cahfornia  State  and  county  agencies 


and  by  inspectors  of  PPQ  reveal  that 
portions  of  Los  Angeles  County  and  San 
Diego  County,  CA.  are  infested  with  the 
Mexican  fruit  fly.  Specifically,  on 
October  26, 1995,  inspectors  found  one 
male  Mexican  fruit  fly  in  a  trap  in  a 
residential  area  of  Los  Angeles  County; 
and,  on  November  14, 1995,  inspectors 
discovered  four  Mexican  fruit  flies  in 
traps  set  at  three  separate  locations 
between  V2  to  1  mile  from  the  site  of  the 
October  26th  detection.  Two  of  these 
flies  were  mated  females,  indicating  that 
an  infestation  exists.  In  San  Diego 
County,  inspectors  foiuid  six  Mexican 
fruit  fUes  between  November  29, 1995, 
and  December  4,  1995.  The  Mexican 
fruit  fly  is  not  known  to  occur  anywhere 
else  in  the  continental  United  States, 
except  parts  of  Texas. 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  other  States,  we 
are  amending  the  regulations  in 
§  301.64(a)  by  designating  California  as 
a  quarantined  State  and  in  §  301.64- 
39(c)  by  designating  as  regulated  areas 
portions  of  Los  Angeles  County  and  San 
Diego  County,  CA.  The  regulated  areas 
are  described  in  the  rule  portion  of  this 
document. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  portions  of 
the  quarantined  State  of  California  as  a 
regulated  area.  Officials  of  State 
agencies  of  California  have  begun  an 
intensive  Mexican  fruit  fly  eradication 
program  in  the  regulated  areas  in 
California.  Also,  California  has  adopted 
and  is  enforcing  regulations  imposing 
restrictions  on  the  intrastate  movement 
of  certain  articles  from  the  regulated 
areas  that  are  substantially  the  same  as 
those  with  respect  to  the  interstate 
movement  of  regulated  articles. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  pubhcation  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mexican  fruit 
fly  from  spreading  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  writh  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signatvue.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
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of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
.V  !l  publish  another  document  in  the 
1-ederai  Register.  It  will  include  a 
disciission  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Or«ler  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  restricts  the  interstate 
movement  of  regulated  articles  from 
portions  of  Los  Angeles  County  and  San 
Diego  County,  CA.  Within  the  regulated 
areas  there  are  approximately  931  small 
entities  that  may  be  affected  by  this  rule. 
These  include  579  fruit  sellers,  259 
distributors,  51  nurseries,  30  swap 
meets,  5  growers,  4  food  banks,  2 
community  gardens,  and  1  processor. 
These  931  entities  comprise  less  than  1 
percent  of  the  total  number  of  similar 
entities  operating  in  the  State  of 
CaUfomia.  Additionally,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate 
movement,  so  the  effect,  if  any.  of  this 
regulation  on  these  entities  appears  to 
be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  £ire 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  Hie  suit  in  court 
challenging  this  rule. 


National  EiiTiroBiiiaUal  Policy  Act 

An  environmental  asnssment  and 
finding  of  no  signiOcant  impact  have 
been  prepared  for  the  Mexican  fruit  fly 
program.  The  assessment  provides  a 
basis  for  the  conclusion  that  the 
methods  employed  to  eradicate  the 
Mexican  fruit  fly  will  not  present  a  risk 
of  introducing  or  disseminating  plant 
pests  and  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  the  fmding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with  :  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et seq).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  fmding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 


PART  301- 
NOTICES 


-DOMESTIC  QUARANTINE 


1.  The  authority  citation  for  part  301 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  ISObb,  ISOdd.  150ee, 
ISOff.  161,  162.  and  164-167;  7  CFR  2.22. 
2.80.  and  371.2(c). 


1 301 .64     [Amended] 

2.  In  §  301.64.  paragraph  (a)  is 
amended  by  removing  the  phrase  "the 
State  of  Texas"  and  adding  "the  States 
of  California  and  Texas"  in  its  place, 

3.  In  §  301.64-3.  paragraph  (c)  is 
amended  by  adding  an  entry  for 
"California"  and  the  description  of  the 
regulated  areas  for  Los  Angeles  County 
and  San  Diego  County.  CA,  to  read  as 
follows: 


§301.64-3    Regutatad 


(c)  *   •   • 
California 

Los  Angeles  County.  That  portion  of 
Los  Angeles  County  in  the  City  Terrace 
area  bounded  by  a  line  drawn  as 
follows:  Beginning  at  the  intersection  of 
U.S.  Highway  101  and  State  Highway 
110;  then  northeast  along  State  Highway 
110  to  Via  Marisol;  then  east  along  Via 
Marisol  to  Monterey  Road;  then  south 
along  Monterey  Road  to  Huntington 
Drive;  then  east  along  Huntington  Drive 
to  Poplar  Boulevard;  then  east  along 
Poplar  Boulevard  to  Fremont  Avenue; 
then  south  along  Fremont  Avenue  to 
Mission  Road;  then  northeast  along 
Mission  Road  to  Atlantic  Boulevard; 
then  south  along  Atlantic  Boulevard  to 
Interstate  Highway  10;  then  east  along 
Interstate  Highway  10  to  Alhambra 
Avenue;  then  south  along  Alhambra 
Avenue  to  Graves  Avenue;  then  east 
along  Graves  Avenue  to  Del  Mar 
Avenue;  then  south  along  Del  Mar 
Avenue  to  Hill  Drive;  then  southeast 
along  Hill  Drive  to  Paramount 
Boulevard;  then  southwest  along 
Paramount  Boulevard  to  Montebello 
Boulevard;  then  southwest  along 
Montebello  Boulevard  to  Montebello 
Way;  then  west  along  Montebello  Way 
to  Greenwood  Avenue;  then  southwest 
along  Greenwood  Avenue  to  Gage 
Avenue;  then  west  along  Gage  Avenue 
to  Garfield  Avenue;  then  southwest 
along  Garfield  Avenue  to  Florence 
Avenue;  then  west  along  Florence 
Avenue  to  Alameda  Street;  then  north 
along  Alameda  Street  to  Vernon 
Avenue;  then  west  along  Vernon 
Avenue  to  Central  Avenue;  then  north 
along  Central  Avenue  to  Interstate 
Highway  10;  then  northwest  along 
Interstate  Highway  10  to  Broadway; 
then  northeast  along  Broadway  to  U.S. 
Highway  101;  then  northwest  along  U.S. 
Highway  101  to  the  point  of  beginning. 

San  Diego  County.  That  portion  of 
San  Diego  County  in  the  National  City 
area  bounded  by  a  line  drawn  as 
follows:  Beginning  at  the  intersection  of 
State  Highway  15  and  State  Highway  94; 
then  northeast  along  State  Highway  94 
to  Federal. Boulevard;  then  northeast 


along  Federal  Boulevard  to  San  Miguel 
Avenue;  then  east  along  San  Miguel 
Avenue  to  Massachusetts  Avenue;  then 
south  along  Massachusetts  Avenue  to 
Canton  Drive;  then  southeast  along 
Canton  Drive  to  Skyline  Drive;  then 
south  along  Skyline  Drive  to  Jamacha 
Road;  then  east  along  Jamacha  Road  to 
County  Highway  Sl7;  then  south  and 
southwest  along  County  Highway  Si 7  to 
Otay  Lakes  Road;  then  southeast  along 
Otay  Lakes  Road  to  H  Street;  then 
southwest  along  H  Street  to  Paseo  Del 
Rey;  then  south  along  Paseo  Del  Rey  to 
Telegraph  Canyon  Road;  then  northwest 
along  Telegraph  Canyon  Road  to 
Oleander  Avenue;  then  south  along 
Oleander  Avenue  to  East  Naples  Street; 
then  west  along  East  Naples  Street  to 
Naples  Street;  then  west  along  Naples 
Street  to  Industrial  Boulevard;  then 
north  along  Industrial  Boulevard  to  L 
Street;  then  west  along  L  Street  to 
Interstate  Highway  5;  then  north  along 
Interstate  Highway  5  to  Harbor  Drive; 
then  northwest  along  Harbor  Drive  to 
32nd  iStreet;  then  north  along  32nd 
Street  to  Wabash  Boulevard;  then 
northeast  along  Wabash  Boulevatd  to 
State  Highway  15;  then  north  along 
State  Highway  15  to  the  point  of 
beginning. 
***** 

Done  in  Washington,  DC,  this  22nd  day  of 
January  1996. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(PR  Doc.  96-1414  Filed  1-25-96;  8:45  am] 
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Aaricultural  Mt^k^'po  Se^vce 

7CFP  P:i"  -«- 
[FV95-999-1FIR] 

SL-e-  :r'y  Crops.  Inoort  Regulations- 
Exen'pt.on  p'  BfiH*^  Dried  Prunes  From 
Ir'-pc-  Reoijirements 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  exempted  brine  dried  prunes 
from  import  requirements  by  specifying 
that  brine  dried  prunes  do  not  fall 
within  the  definition  of  prunes  in  the 
import  regulation.  This  rule  is 
implemented  in  accordance  with 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  Section  8e 
requires  imports  of  prunes  to  meet  the 
same  or  comparable  requirements  as 


those  implemented  under  Federal 
Marketing  Order  No.  993,  regulating  the 
handling  of  dried  prunes  produced  in 
California.  The  Department  has 
determined  that  brine  dried  prunes  are 
different  from  those  normally  handled 
by  California  prune  handlers  and  that 
such  prunes  shall  not  be  subjected  to 
Section  Be  import  requirements. 
EFFECTIVE  DATE:  February  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  L.  Emmer,  Marketing  Specialist, 
Marketing  Order  Administration" 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  202-205-2829. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674) 
(Act).  Section  8e  provides  that 
whenever  certain  specified 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  those  commodities 
must  meet  the  same  or  comparable 
grade,  size,  quality,  and  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodities. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf 

Import  regulations  issued  under 
section  8e  of  the  Act  are  based  on 
regulations  established  under  Federal 
marketing  orders  for  fresh  fruits, 
vegetables,  and  specialty  crops,  like 


prunes.  Thus,  import  regulations  also 
have  small  entity  orientation  and  impact 
both  small  and  large  business  entities  in 
a  manner  comparable  to  rules  issued 
under  such  marketing  orders. 

There  are  approximately  10  importers 
who  may  be  affected  by  this  final  rule. 
Small  agricultural  service  firms,  which 
include  importers  of  dried  prunes,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  the 
importers  may  be  classified  as  small 
entities. 

Prior  to  publication  of  the  interim 
final  rule  in  the  Federal  Register  on 
November  24. 1995  (60  FR  57910), 
sulfur-bleached  prunes,  co"imonly 
known  as  silver  prunes,  and  high 
moisture  plums  were  exempt  from 
import  requirements.  The  interim  final 
rule  added  brine  dried  prunes  as  an 
additional  exemption  under  the  import 
regulation.  This  rule  finalizes  that 
interim  final  rule. 

Brine  dried  prunes  are  different  in 
form  and  character  from  those  prunes 
regulated  under  the  order,  and  were 
never  intended  to  be  subject  to  section 
8e  import  requirements.  Therefore,  it  is 
appropriate  that  they  be  exempt  from 
the  dried  prune  import  regulation 
specified  in  §999.200.  Brine  dried 
prunes  are  imported  under  International 
Harmonized  Tariff  Schedule  No. 
0813.20.1000.  All  prunes  now  regulated 
under  the  order  are  imported  under 
Harmonized  Tariff  Schedule  No. 
0813.20.2000. 

To  exempt  brine  dried  prunes  from 
import  regulation  requirements,  the 
definition  of  "prunes"  in  paragraph 
(a)(1)  of  §  999.200,  was  amended  to  add 
brine  dried  primes  as  an  exclusion  from 
that  definition.  Brine  dried  prunes  are 
defined  as  prunes  that  have  been 
impregnated  with  brine  or  salt  during 
the  dehydration  process  to  the  extent 
that  they  have  lost  their  form  and 
character  as  prunes  and  cannot  be 
reconstituted  to  permit  economic  use  of 
the  individual  fruits  as  prunes. 

The  change  to  the  import  regulation 
was  published  in  the  Federal  Register 
as  an  interim  final  rule  on  November  24, 
1995  (60  FR  57910).  That  rule  provided 
that  interested  persons  could  file 
comments  through  December  26, 1995. 
No  comments  were  received. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  (USTR)  has  concurred 
with  the  issuance  of  this  rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
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impact  on  a  substantiai  number  ot  smail 
entities. 

The  information  collection 
requirements  contained  in  the 
referenced  section  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35  and  have  been 
assigned  ONffi  number  0581-0099. 

After  consideration  of  all  relevant 
matters  presented,  it  is  hereby  found 
that  the  issuance  of  this  rule  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

List  of  Subiects  in  7  CFR  Part  999 

Dates.  Filberts.  Food  grades  and 
standards.  Imports.  Nuts,  Prunes. 
Raisins.  Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  999  is  amended  to 
read  as  follows- 

PAP'  49^     iPtCIALTY  CROPS; 
IMPQR'  afeGULATIONS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  999  which  was 
published  at  60  FR  57910  on  November 
24.  1995.  is  adopted  as  a  Rnal  rule 
without  change. 

Dated:  (anuary  22.  1996. 

Sharon  Bomer  Lauritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  96-1296  Filed  1-25-96:  8:45  ami 
■HXMQ  oooc  Mi«-aa-p 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  101.  133.  and  135 

Administration,  index  lo  Approved 
SBA  Reporting  and  Recordkeeping 
Requirements,  and  Intergovernmental 
Review  of  Small  Business 
Administration  Programs  and 
Activities 

AQENCY:  Small  Business  Administration. 
action:  Final  rule. 

summary:  In  response  to  President 
Clinton's  government-wide  regulatory 
reform  directive,  the  Small  Business 
Administration  completed  a  page-by- 
page  and  hne-by-line  review  of  all  of  its 
existing  regulations.  As  a  result.  SBA 
now  clarifies  and  streamlines  its 
regulations,  revising  or  eliminating  any 
duplicative,  outdated,  inconsistent  or 
confusing  provisions.  This  rule 
reorganizes  all  of  present  Parts  101,  133. 
and  135  and  consolidates  them  into  one 
new  rule.  As  part  of  this  streamlining 
process  large  portions  of  present  Part 
101  have  been  removed  from  the 
regulations  and  will  be  published  in  the 


federal  Ragwtw.  Pretient  i'artb  U3  and 
135  are  reviaed,  updated  and 
consolidated  with  Part  101.  Finally,  the 
remaining  sections  are  rewritten  into  a 
straightforward  "plain  English"  style  of 
writing. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  26.  1996. 
FOR  FURTHER  INfORMATKM  CONTACT: 
Cheri  C.  Wolff.  Chief  Counsel  for 
General  Litigation:  Office  of  General 
Counsel,  at  (202)  205-6643. 
SUPRt.Qi»fTARY  INFORMATION:  On  March 
4,  1995.  President  Clinton  issued  a 
Memorandum  to  Federal  agencies 
directing  them  to  simplify  their 
regulations  and  eliminate  those  that  are 
unnecessary.  In  response  to  this 
directive  SBA  completed  a  page-by- 
page,  line-by-line  review  of  all  of  its 
existing  regulations  to  determine  which 
should  be  revised  or  eliminated.  This 
rule  revises,  amends,  reorganizes,  and 
consolidates  all  of  present  13  CFR  Parts 
101, 133.  and  135.  This  new 
consolidated  rule  reorganizes  Part  101 
into  four  subparts  and  renumbers  all 
remaining  sections  to  reflect  this  new 
configuration. 

Proposed  changes  to  Parts  101, 133, 
and  135  were  published  in  the  Federal 
Register  on  November  24.  1995  (60  FR 
57965).  The  public  was  invited  to 
comment  during  a  thirty  day  comment 
period.  SBA  received  no  comments 
concerning  this  part  during  that  time 
period.  Therefore,  the  following  final 
rule  contains  no  changes  to  the 
proposed  rule,  except  minor 
typographical  ones. 

For  a  detailed  description  of  the 
changes  to  each  subpart  and  the  new 
organization  of  Part  101.  please  refer  to 
SBA's  proposed  rules,  published  at  60 
FR  57965  (November  24,  1995). 

Compliance  With  Executive  Orders 
12612, 12778. and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  35) 

SBA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  Executive  Order 
12866  or  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq.  This  rule 
consolidates  three  Parts  of  SBA's 
current  regulations,  moves  substantial 
amounts  of  general  organizational 
information  from  SBA's  regulations  to 
other  sources,  and  rewrites  the 
remaining  provisions  into  plain  English. 
Contracting  opportunities  and  financial 
assistance  for  small  business  will  not  be 
affected  by  this  rule.  Therefore,  it  is  not 
likely  to  have  an  annual  economic  effect 
of  $100  million  or  more,  result  in  a 


major  increase  in  costs  or  prices,  or  Have 
a  significant  adverse  effect  on 
competition  or  the  United  States 
economy. 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  35.  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  record  keeping 
requirements.  For  purposes  of  Executive 
Order  12612.  SBA  certifies  that  this  rule 
will  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
purposes  of  Executive  Order  12778. 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  that  Order. 

List  of  Subiects 

13  CFR  Part  101 

Administrative  practice  and 
procedure;  Authority  delegations 
(Government  agencies);  Investigations; 
Organization  and  functions 
(Government  agencies);  Reporting  and 
recordkeeping  requirements. 

13  CFR  Part  133 

Reporting  and  recordkeeping 
requirements. 

13  CFR  Part  135 
Intergovernmental  relations. 

For  the  reasons  set  forth  above,  and 
under  the  authority  of  15  U.S.C. 
634(bJ(6}.  SBA  hereby  amends  13  CFR 
Chapter  I  as  follows: 

1.  Part  101  is  revised  to  read  as 
follows: 

PART  101— ADMINISTRATION 

Sutipart  A — Overview 

101 . 1 00  what  is  the  purpose  of  SBA? 

101.101  Who  manages  SBA? 

101.102  Where  is  SBA's  Headquarters 
located? 

101.103  Where  are  SBA's  field  offices 
located? 

101 . 1 04  What  are  the  functions  of  SBA 's 
field  offices? 

101.105  Who  may  use  SBA's  official  seal 
and  for  what  purposes? 

101.106  Does  Federal  law  apply  to  SBA 
programs  and  activities? 

101.107  What  SBA  forms  are  authorized  for 
public  use? 

101.108  Has  SBA  waived  any  of  the  public 
participation  exemptions  of  the 
Administrative  Procedure  Act? 

101.109  Do  SBA  regulations  include  the 
section  headings? 

Sut>part  B — Employment  of  Private  Counsel 

101.200  When  does  SBA  hire  private 
counsel? 

101.201  What  are  th?  minimum  terms  of 
private  counsel's  employment? 
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Subpart  0 — Inspocto'  Generai 

101.300  What  IS  tne  inspector  ueneral's 
authority  to  conduct  audits, 
investigations,  and  inspections? 

101.301  Who  should  receive  information  or 
allegations  of  waste,  fraud,  and  abuse? 

101.302  What  is  the  scope  of  the  Inspector 
General's  authority? 

101.303  How  are  Inspector  General 
subpoenas  served? 

Subpart  D — Inteiacsfurnmenia!  Partne'snip 

101.400  What  is  the  purpose  ot  this 
subpart? 

101.401  What  programs  and  activities  of 
SBA  are  subject  to  this  subpart? 

101.402  What  procedures  apply  to  the 
selection  of  SBA  programs  and 
activities? 

101.403  What  are  the  notice  and  comment 
procedures? 

101.404  How  does  the  Administrator 
receive  comments? 

101.405  How  does  the  Administrator 
respond  to  comments? 

101.406  What  are  the  Administrator's 
responsibilities  in  interstate  situations? 

101.407  May  the  Administrator  waive  these 
regulations? 

Authority:  5  U.S.C.  552  and  App.  3.  sees. 
2.  4(a).  6(a).  and  9(a)(1)(T);  15  U.S.C.  633. 
634.  687;  31  U.S.C.  6506;  44  U.S.C.  3512; 
E.O.  12372  Ouly  14.  1982).  47  FR  30959,  3 
CFR.  1982  Comp..  p.  197,  as  amended  by  E.O 
12416  (April  8,  1983).  48  FR  15887,  3  CFR. 
1983  Comp.  p.  186. 

SubD.T^  A     Over\'iew 

§101.100    What  is  the  purpose  o' SBA' 

The  U.S.  Small  Business 
Administration  (SBA)  aids,  counsels, 
assists,  and  protects  the  interests  of 
small  business  concerns,  and  advocates 
on  their  behalf  within  the  Government. 
It  also  helps  victims  of  disasters.  It 
provides  financial  assistance, 
contractual  assistance,  and  business 
development  assistance.  For  a  more 
detailed  description  of  the  functions  of 
SBA  see  The  United  States  Government 
Manual,  a  special  publication  of  the 
Federal  Register,  which  is  available 
from  Superintendent  of  Documents, 
P.O.  Box  371954,  Pittsburgh.  PA  15250- 
7954. 

§  101.101     Who  manages  SBA? 

(a)  An  Administrator,  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate,  manages  SBA. 
The  Administrator — 

(1)  Is  responsible  to  the  President  and 
Congress  for  exercising  direction, 
authority,  and  control  over  SBA. 

(2)  Determines  and  approves  all 
policies  covering  SBA's  programs  to  aid, 
counsel,  assist,  and  protect  the  interests 
of  the  nation's  small  businesses. 

(3)  Employs  or  appoints  employees 
necessary  to  implement  the  Small 
Business  Act.  as  amended,  the  Small 


Business  Investment  Act,  as  amended, 
and  other  laws  and  directives. 

(4)  Delegates  certain  activities,  by 
issuing  regulations  or  otherwise,  to 
Headquarters  and  field  positions. 

(b)  A  Deputy  Administrator, 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate,  serves 
as  Acting  Administrator  during  the 
absence  or  disability  of  the 
Administrator  or  in  the  event  of  a 
vacancy  in  the  Office  of  the 
Administrator. 

§  101  1 "?    v^here  :&  Sb*  :■.  -edoquarters 
iocaiecf 

1  !.o  i  leadquarters  of  SBA  is  at  409  3rd 
Street,  S.W.,  Washington,  D.C.  20416. 

§  101  103     Where  tre  ^Bt  'leld  Offices 

located? 

A  list  of  SBA's  field  offices  with 
addresses,  phone  numbers  and 
jurisdictions  served  is  periodically 
published  in  the  Federal  Register.  You 
can  also  obtain  the  address  and  phone 
number  of  an  SBA  office  to  serve  you  by 
calling  1-800-8-ASK-SBA  or  1-600- 
827-5722. 

§  1 01  1 04    What  are  the  functions  of  SBA 
field  cftices" 

(a)  Regional  offices.  Regional  offices 
are  managed  by  a  Regional 
Administrator  who  is  responsible  to  the 
Administrator  and  to  the  Associate 
Administrator  for  Field  Operations. 
They  are  located  in  major  cities  and 
have  geographical  boundeiries  which 
cover  multi-state  areas.  Regional  offices 
exercise  limited  authority  over  field 
activities  within  their  region. 

(b)  District  offices.  District  offices  are 
managed  by  a  District  Director  and  are 
located  in  cities  within  a  region.  District 
offices  are  responsible  to  Headquarters, 
the  Associate  Administrator  for  Field 
Operations,  and  to  a  regional  office. 
Within  their  delegated  authority,  district 
offices  have  authority  for — 

(1)  Conducting  all  program  delivery 
activities  within  the  district  boundaries; 

(2)  Supervising  all  branch  offices 
located  within  the  district  boundaries; 
and 

(3)  Providing  subordinate  branch 
offices  with  the  technical  capability 
necessary  to  execute  assigned  programs. 

(c)  Branch  offices.  Branch  offices  are 
managed  by  a  Branch  Manager  and  are 
located  in  cities  within  a  district. 
Branch  offices  are  responsible  to  the 
district  office  within  whose  boundaries 
it  is  located. -Branch  offices  execute  one 
or  more  elements  of  the  business  or 
disaster  loan  programs  and  have  limited 
authority  for  program  execution. 

(d)  Disaster  area  offices.  Disaster  area 
offices  are  managed  by  Area  Directors 
and  are  located  in  cities  within  defined 


geographical  areas.  Disaster  area  offices 
are  responsible  to  Headquarters  and 
provide  loan  services  to  victims  of 
declared  disasters.  Temporary  disaster 
offices  are  often  established  in  areas 
where  disasters  have  occurred. 

(e)  Responsibilities.  Each  field  office 
has  responsibilities  within  a  defined 
geographical  area  as  periodically  set 
forth  in  the  Federal  Register. 

§101.105    Who  nrtay  use  SBA's  ofnciai  seal 
and  for  wtuit  purposes? 

(a)  The  SBA's  seal  shall  be  in  a 
manner  and  form  set  forth  as  follows: 

BILUNG  CODE  8025-01 -P 


BILUNG  COOE  802S-01-C 

(b)  The  Administrator,  Deputy 
Administrator,  General  Counsel, 
Assistant  Administrator  for  ■■ 

Administration,  Assistant  Administrator 
for  Hearings  and  Appeals,  Associate 
Administrator  for  Minority  Enterprise 
Development,  Regional  Administrators, 
District  Directors,  Branch  Managers,  the 
Inspector  General,  and  Disaster  Area 
Directors  are  authorized  to — 

(1)  Certify  and  authenticate  originals 
and  copies  of  any  books,  records, 
papers,  or  other  documents  on  file 
within  SBA,  or  extracts  taken  from 
them. 

(2)  Certify  the  nonexistence  of 
records. 

(3)  Affix  the  Seal  of  SBA  to  all  such 
certifications  for  those  purposes 
authorized  by  28  U.S.C.  1733. 

§  1 01 . 1 06    Does  Federal  law  apply  to  SBA 
programs  and  activities? 

(a)  SBA  makes  loans  and  provides 
other  services  that  are  authorized  and 
executed  under  Federal  programs  to 
achieve  national  purposes. 

(b)  The  following  are  construed  and 
enforced  in  accordance  with  Federal 
law — 

(1)  Instruments  evidencing  loans; 

(2)  Security  interests  in  real  or 
personal  property  payable  to  or  held  by 
SBA  or  the  Administrator  such  as 
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promissory  notes,  bonds,  guarantee 
agreements,  mortgages,  and  deeds  of 
trust; 

(3)  Other  evidences  of  debt  or 
security. 

(4)  Contracts  or  agreements  to  which 
SBA  is  a  party,  unless  expressly 
provided  otherwise. 

(c)  To  the  extent  feasible,  SBA  uses 
local  or  state  procedures,  especially  for 
recordation  and  notification  purposes, 
in  implementing  and  facilitating  SBAs 
loan  programs.  This  use  of  local  or  state 
procediu^s  is  not  a  waiver  by  SBA  of 
any  Federal  immunity  from  any  local  or 
state  control,  penalty,  tax.  or  liability. 

(d)  No  person,  corporation,  or 
organization  that  applies  for  and 
receives  any  benefit  or  assistance  from 
SBA,  or  that  offers  any  assurance  or 
security  upon  which  SBA  relies  for  the 
granting  of  such  benefit  or  assistance,  is 
entitled  to  claim  or  assert  any  local  or 
state  law  to  defeat  the  obligation 
incurred  in  obtaining  or  assuring  such 
Federal  bennf^t  or  '>^sistance 

§101107    Whai  oBA  forms  are  approved 
'ci'  DuO'ic  use? 

(aj  SBA  uses  forms  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.),  as 
amended.  You  may  obtain  approved 
forms  for  use  by  the  public  when 
applying  for  or  obtaining  SBA 
assistance,  or  when  providing  services 
for  SBA,  from  any  field  office  (see 
§  101.103).  You  may  also  use  forms 
which  you  have  prepared  yourself,  or 
have  obtained  from  another  source,  if 
those  forms  are  identical  in  every 
respect  to  the  forms  approved  by  OMB 
tor  the  same  purpose. 

(b)  Any  member  of  the  public  who  has 
reason  to  believe  any  SBA  office  or 
agent  is  in  violation  of  the  Public 
Protection  Clause  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3512  and  see 
5  CFR  1320.6)  should  notify  SBA.  Direct 
such  comments  to  the  Assistant 
Administrator  for  Administration  at  409 
3rd  Street,  S.W..  Washington,  DC  20416. 

§101.106  Has  SBA  waived  any  of  the 
D'jbHc  panicipaMon  exefnp(k>ns  of  the 
4  imimstratlve  Procedure  Act? 

Yes.  Despite  these  exemptions,  SBA 
will  follow  the  public  participation 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  in 
rulemakings  relating  to  public  property, 
loans,  grants,  benefits,  or  contracts. 

^  <  1      >.     To  SBA  regulations  include  the 
aecuon  n«adings? 

Yes.  All  SBA  regulations  must  be 
interpreted  as  including  the  section 
headings. 


Subpart  B — Emptoyment  of  Pnvale 
Counsel 

9 101 .200    Whan  does  SBA  hke  private 
counsel? 

(a)  Business  loans.  SBA  may  hire 
private  counsel  to  represent  it  in  regard 
to  business  loans  when  the  volume  of 
activity  in  an  area  is  not  sufficient  to 
require  a  full-time  SBA  employee,  or  the 
area  is  too  remote  for  e<:onomical  use  of 
a  full-time  SBA  employee. 

(b)  Disaster  loans.  SBA  may  hire 
private  counsel  in  regard  to  disaster 
loans  when  the  disaster  presents  an 
emergency  and  a  volume  of  activity  that 
cannot  be  promptly  and  economically 
serviced  by  available  SBA  employees. 

f  1 01 .201  What  are  the  minimum  terms  of 
private  counsel's  employment? 

(a)  Private  counsel  must  perform  all 
requested  work  in  compliance  with 
SBA's  regulations,  policies,  and 
instructions,  and  take  such  action  as  is 
legally  required  under  the  Small 
Business  Act,  the  Small  Business 
Investment  Act,  and  other  laws 
applicable  to  SBA. 

fb)  Private  counsel  must  adhere  to  the 
highest  standards  of  professional 
conduct  and  maintain  confidentiality 
appropriate  to  the  attorney-client 
relationship. 

(c)  Private  counsel  acts  under  the 
supervision  of  the  SBA  General  Counsel 
(and  designees). 

(d)  Private  counsel  usually  is 
compensated  at  an  hourly  rate  as 
approved  by  SBA.  Contingency  fee 
agreements  may  be  used  if  approved  by 
the  General  Counsel. 

(e)  Either  party  may  terminate  the 
employment  upon  written  notice. 

Subpart  C — Inspector  General 

§  101 .300  What  is  the  Inspector  General's 
authority  to  conduct  audits,  investigations, 
and  inspections? 

The  Inspector  General  Act  of  1978,  as 
amended  (5  U.S.C.  App.  3)  authorizes 
SBA's  Inspector  General  to  provide 
policy  direction  for.  and  to  conduct, 
supervise,  and  coordinate  such  audits, 
investigations,  and  inspections  relating 
to  the  programs  and  operations  of  SBA 
as  appears  necessary  or  desirable. 

$101,301  Who  should  receive  information 
or  aNagatlons  of  waste,  fraud  and  abuse? 

The  Office  of  inspector  General 
should  receive  all  information  or 
allegations  of  waste,  fraud,  or  abuse 
regarding  SBA  programs  and  operations. 

§101.302    Wtiat  Is  the  scope  of  the 
Inepector  General's  authority? 

To  obtain  the  necessary  information 
and  evidence,  the  Inspector  General 
(and  designees)  have  the  right  to: 


{a}  Have  access  to  all  records,  reports, 
audits,  reviews,  documents,  papers, 
recommendations,  and  other  materials 
available  to  SBA  and  relating  to  SBA's 
programs  and  operations: 

(b)  Require  by  subpoena  the 
production  of  all  information, 
documents,  reports,  answers,  records, 
accounts,  papers,  and  other  data  and 
documentary  evidence; 

(c)  Administer  oaths  and  affirmations 
or  take  affidavits,  and 

(d)  Request  information  or  assistance 
from  any  Federal,  state,  or  local 
government  agency  or  unit. 

$101,303    How  are  Inspector  Gerwrai 
subpoenas  served? 

(a)  Service  of  subpoenas  may  be 
effected  by  any  of  the  following 
means — 

(1)  If  by  mail,  a  copy  of  the  subpoena 
must  be  addressed  to  the  person, 
partnership,  corporation,  or 
unincorporated  association  to  be  served 
at  a  residence  or  usual  dwelling  place. 
or  a  principal  office  or  place  of  business, 
and  mailed  first  class  by  registered  or 
certified  mail  (postage  prepaid,  return 
receipt  requested),  or  by  a  commercial 
or  U.S.  Postal  Service  overnight  or 
express  delivery  service. 

(2)  If  by  personal  delivery,  a  copy  of 
the  subpoena  must  be  delivered  to  the 
person  to  be  served,  or  to  a  member  of 
the  partnership  to  be  served,  or  to  an 
executive  officer  or  a  director  of  the 
corporation  or  unincorporated 
association  to  be  served,  or  to  a  person 
authorized  by  appointment  or  by  law  to 
receive  process  for  the  person  or  entity 
named  in  the  subpoena. 

(3)  If  by  delivery  to  an  address,  a  copy 
of  the  subpoena  must  be  left  at  the 
principal  office  or  place  of  business  of 
the  person,  partnership,  corporation,  or 
unincorporated  association  to  be  served, 
or  at  the  residence  or  usual  dwelling 
place  of  the  person,  member  of  the 
partnership,  or  officer  or  director  of  the 
corporation  or  unincorporated 
association  to  be  served,  with  someone 
of  suitable  age  and  discretion.  - 

(b)  Proof  of  service — 

(1)  When  service  is  by  registered, 
certified,  overnight,  or  express  mail,  it  is 
complete  upon  delivery  of  the 
document  by  the  Postal  Service  or 
commercial  service. 

(2)  The  return  Postal  Service  receipt 
for  a  document  that  was  registered  or 
certified  and  mailed,  the  signed  receipt 
for  a  document  delivered  by  an 
overnight  or  express  delivery  service,  or 
the  Return  of  Service  completed  by  the 
individual  serving  the  subpoena  by 
personal  delivery  shall  be  proof  of 
service. 


UMI 


S.JtjpHrt  D     interQCvernmental 
Fdrtnership 

§  101.400    What  is  \h(  r   'posr  o<  this 
subpart? 

(a)  This  subpart  implements  section 
401  of  the  Intergovernmental 
Cooperation  Act  (31  U.S.C.  6506  et  seq.) 
which  promotes  intergovernmental 
partnership  and  strengthens  Federalism 
by  relying  on  state  processes  and  state, 
area-wide,  regional,  and  local 
coordination  for  the  review  of  proposed 
Federal  financial  assistance  and  direct 
Federal  development. 

(b)  While  guiding  SBA's  management, 
this  subpart  does  not  create  any  right  or 
benefit  enforceable  at  law. 

§101.401     VVria,  programs  ana  activities  of 
SBA  are  subject  to  this  subpart'' 

SBA  publishes  in  the  hedcrai  Register 
a  list  of  programs  and  activities  subject 
to  this  subpart. 

§  101.402    What  procedures  apply  to  the 
selection  o(  SBa  programs  ana  activities? 

(a)  A  state  may — 

(1)  Select  any  program  or  activity 
published  in  the  Federal  Register  under 
§  101.401  for  intergovernmental  review 
(providing  it  consults  with  local  elected 
officials  before  doing  so)  and  then  notify 
the  Administrator  of  the  programs  and 
activities  selected:  and 

(2)  Notify  the  Administrator  of 
changes  in  its  selections  at  any  time.  For 
each  change,  the  state  submits  to  the 
Administrator  an  assurance  that  it 
consulted  with  local  elected  officials 
regarding  the  change. 

(b)  SBA  may  estaolish  deadlines  by 
which  states  must  inform  the 
Administrator  of  changes  in  their 
program  selections. 

(c)  After  receiving  notice  of  a  state's 
selections,  the  Administrator  uses  a 
state's  process  as  soon  as  feasible 
depending  on  individual  programs  and 
activities. 

(d)  "State"  means  any  of  the  50  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  the 
U.S.  Virgin  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

S  101  403     What  are  the  notice  and 
;cr^,ment  procedures'^ 

(a)  The  Administrator  provides  notice 
to  directly  affected  state,  area-wide, 
regional,  and  local  entities  in  a  state  of 
proposed  SBA  financial  assistance  or 
direct  SBA  development  if — 

(1)  The  state  has  not  adopted  a 
process  under  Executive  Order  1 23 "2  ' ? 
CFR,  1982  Comp..  p.  197).  as  ,inun.u  u 
by  Executive  Order  12416  (3  CFR,  1983 
Comp.,  p.  186);  or 


(2)  The  assistance  or  development 
involves  a  program  or  activity  not 
selected  for  the  state  process. 

(b)  Notice  may  be  made  by 
publication  in  the  Federal  Register  or 
other  means  as  SBA  deems  appropriate. 

(c)  Except  in  unusual  circumstances 
the  Administrator  gives  state  processes 
or  directly  affected  state,  area-wide, 
regional,  and  local  officials  and  entities 
at  least  60  days  to  comment  on 
proposed  SBA  financial  assistance  or 
direct  SBA  development. 

(d)  In  cases  where  SBA  delegates  the 
review,  coordination,  and 
communication  authority  under  this 
subpart,  this  section  also  applies. 

§  101  404     How  does  'hp  itiministrator 
receive  comments ' 

(a)  The  Administrator  follows  the 
procedures  of  §  101.405  if — 

(1)  A  state  office  or  official  is 
designated  to  act  as  a  single  point  of 
contact  between  a  state  process  and  all 
Federal  agencies;  and 

(2)  That  office  or  official  transmits  a 
state  process  recommendation  for  a 
program  selected  under  §  101.402(a). 

(b)(1)  The  single  point  of  contact  is 
not  obligated  to  transmit  comments 
from  state,  area-wide,  regional,  or  local 
officials  and  endties  where  there  is  no 
state  process  recommendation. 

(2)  If  a  state  process  recommendation 
is  transmitted  by  a  single  point  of 
contact,  all  comments  from  state,  area- 
wide,  regional,  and  local  officials  and 
entities  that  differ  from  it  must  also  be 
transmitted. 

(c)  If  a  state  has  not  established  a 
process,  or  is  unable  to  submit  a  state 
process  recommendation,  state,  area- 
wide,  reciicnal  and  local  cfficisis  and 
entities  may  submit  comments  to  SBA. 

(d)  If  a  program  or  activity  is  not 
selected  for  a  state  process,  state,  area- 
wide,  regional,  and  local  officials  and 
entities  may  submit  comments  to  SBA. 
In  addition,  if  a  state  process 
recommendation  for  a  non-selected 
program  or  activity  is  transmitted  to 
SBA  by  the  single  point  of  contact,  the 
Administrator  follows  the  procedures  of 
§101.405. 

(e)  The  Administrator  considers 
comments  which  do  not  constitute  a 
state  process  recommendation 
submitted  under  this  subpart  and  for 
which  the  Administrator  is  not  required 
to  apply  the  procedures  of  §  101.405 
when  such  comments  are  provided  by  a 
single  point  of  contact  directly  to  SBA 
bv  a  rommenting  party 

§  101.405     How  does  ttie  &amin>-<uaior 
respond  to  comments'* 

(a)  If  a  state  process  provides  a 
recommendation  to  SBA  through  its 


single  point  of  contact,  the 
Administrator: 

(1)  Accepts  the  recommendation;  or 

(2)  Reaches  a  mutually  agreeable 
solution  with  the  state  process;  or 

(3)  Provides  the  single  point  of 
contact  with  a  written  explanation  of 
the  decision  in  a  form  the  Administrator 
deems  appropriate.  The  Administrator 
may  also  supplement  the  written 
explanation  by  telephone  or  other 
means. 

(b)  In  any  explanation  under 
paragraph  (a)(3)  of  this  section,  the 
Administrator  informs  the  single  point 
of  contact  that — 

(1)  SBA  will  not  implement  its 
decision  for  at  least  10  days  after  the 
single  point  of  contact  receives  the 
explanation;  or 

(2)  Because  of  unusual  circumstances 
the  waiting  period  of  at  least  10  days  is 
not  feasible. 

(c)  For  purposes  of  computing  the 
waiting  period  under  paragraph  (b)(1)  of 
this  section,  a  single  point  of  contact  is 
presumed  to  have  received  written 
notification  5  days  after  the  date  of 
mailing. 

§  101.406    What  are  the  Administrator's 
responsibilities  In  interstate  situations? 

The  Administrator  is  responsible 
for— 

(a)  Identifying  proposed  SBA 
financial  assistance  and  direct  SBA 
development  that  have  an  impact  on 
interstate  areas; 

(b)  Notifying  appropriate  officials  and 
entities  in  states  which  have  adopted  a 
process  and  selected  an  SBA  program  or 
activity; 

(c)  Makiug  efforts  to  identify  and 
notify  the  affected  state,  area-wide, 
regional,  and  local  officials  and  entities 
in  states  that  have  not  adopted  a  process 
or  selected  an  SBA  program  or  activity; 

(d)  Using  the  procedures  of  §  101.405 
if  a  recommendation  of  a  designated 
area-wide  agency  is  transmitted  by  a 
single  point  of  contact  in  cases  in  which 
the  review,  coordination,  and 
communication  with  SBA  has  been 
delegated;  and 

(e)  Using  the  procedures  of  §  101.405 
if  a  state  process  provides  a  state 
recommendation  to  SBA  through  a 
single  point  of  contact. 

§  101.407    May  the  Administrator  waive 
these  regulations? 

The  Administrator  may  waive  any 
provision  of  §§  101.400  through  and 
including  101.406  in  an  emergency. 

i^ARTS  133  AND  135-r-{REMOVED] 

2.  Parts  133  and  135  are  removed. 


:j  vn 
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Dated:  lanuary  19. 1996. 
Philip  Lader. 

Administrator. 
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13  CFR  Part  105 

Standards  of  Conduct  and  Other 
Employee  Responsibilities 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  amends  its 
regulations  governing  employee 
standards  of  conduct.  This  amendment 
repeals  provisions  that  are  superseded 
by  the  OfHce  of  Government  Ethics 
(OGE)  Uniform  Standards  of  Conduct 
for  Employees  of  the  Executive  Branch 
(5  CFR  Part  2635);  amends  one 
provision  by  adding  the  Associate 
General  Counsel  for  General  l,aw  as  an 
Assistant  Standards  of  Conduct 
Counselor;  and  renumbers  the 
remaining  provisions  with  several 
minor  technical  amendments. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  26.  1996. 
FOB  FURTHER  INFORMATION  CONTACT: 
Robinson  S.  Nunn.  Chief  Counsel  for 
Ethics,  Office  of  the  General  Counsel, 
U.S.  Small  Business  Administration, 
409  Third  Street  SW.,  Washington,  D.C. 
20416.  (202)  205-6867,  or  Martin  D. 
Teckler.  Deputy  General  Counsel  (202) 
205-6642. 

SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Administration  repeals 
numerous  provisions  of  its  existing 
standards  of  conduct  regulations  at  13 
CFR  Part  105  as  either  superseded  by 
the  Office  of  Government  Ethics'  (OGE) 
Uniform  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch 
(5  CFR  Part  2635).  eliminated  by  other 
regulatory  authority,  or  determined  to 
be  inappropriate  for  continued 
inclusion  in  this  part.  SBA  repeals  the 
following  sections  of  13  CFR  Part  105: 
105.101  through  105.301;  105.401; 
105.402;  105.405;  105.406  through 
105.408:  105.501  through  105.505; 
105.506  except  paragraph  (g)(1);  105.507 
through  105.515;  105.518  through 
105.521  and  105.901.  The  remaining 
provisions  of  13  CFR  Part  105  are 
renumbered  and  renamed  "Standards  of 
Conduct  and  Employee  Restrictions  and 
Responsibilities." 

In  place  of  SBA's  former  standards  at 
13  CFR  Part  105.  SBA  issues  a  residual 
cross  reference  provision  at  new  13  CFR 
section  105.101  to  refer  to  the  uniform 
Standards  of  Conduct  and  financial 
disclosure  regulations  for  Executive 


Branch  employees  and  SBA's 
Supplemental  Standards  of  Conduct 
regulation.  Additionally,  SBA  reissues, 
in  the  new  13  CFR  Part  105,  several 
provisions  regarding  other  employee 
responsibilities. 

Proposed  changes  to  Part  105  were 
published  in  the  Federal  Register  on 
November  27,  1995  (60  FR  58260).  The 
public  was  invited  to  comment  during 
a  thirty  day  comment  period.  SBA 
received  seven  comments  (all  of  which 
concerned  post-employment 
restrictions)  during  that  time  period. 
SBA  discusses  the  comments  and  SBA's 
response  here. 

Section  105.201,  "Definitions  ":  This 
section  provides  definitions  unique  to 
SBA  which  are  applicable  throughout 
Part  105.  The  definition  of  "SBA 
Assistance"  (§  105.201(e))  was  proposed 
to  be  amended  to  include  all 
participating  lenders,  including  banks, 
as  recipients  of  SBA  Assistance.  This 
proposal  generated  several  comments, 
which  noted  that  SBA  employees  with 
specialized  knowledge  losing  jobs  due 
to  downsizing  would  now  be  precluded 
from  employment  with  participating 
lenders,  and  that  such  employment  is 
often  the  only  means  available  to  such 
employees  to  maintain  a  customary 
standard  of  living  and  make  use  of 
education  and  skills.  SBA  employees 
commented  that  the  SBA  would  be 
unable  to  attract  private  sector 
employees  to  the  SBA  if  they  believe 
that  they  will  be  unmarketable  when 
they  leave  the  government,  bi  addition, 
participants  in  SBA's  financial  programs 
commented  that  the  interpretation 
would  deny  them  a  qualified  universe  of 
potential  employees  to  the  detriment  of 
the  delivery  of  SBA's  programs. 

As  a  result  of  these  comments,  and 
those  relative  to  the  other  sections 
contained  in  the  proposal  (discussed 
below),  SBA  has  determined  that 
revision  of  the  definition  will  be 
deferred.  This  final  rule  therefore 
merely  restates  the  existing  definition  of 
SBA  Assistance,  and  does  not  adopt  the 
proposed  change,  pending  further 
review. 

SBA  also  received  three  comments 
concerning  Section  105.202, 
"Employment  of  Former  Employee  by 
Person  Previously  the  Recipient  of  SBA 
Assistance".  This  section,  the  first  of 
two  sections  providing  restrictions 
relating  to  former  SBA  employees,  was 
not  changed  by  the  proposed  rule, 
although  the  preamble  to  this  section 
did  not  make  that  fact  completely  clear. 
All  of  the  comments  were  directed  at 
the  effect  on  §  105.202  of  the  addition  of 
participating  lenders  as  recipients  of 
SBA  Assistance  to  the  definition  section 
of  section  105.201(e). 


All  three  commenters  were  concerned 
that  agency  employees  losing  their 
employment  as  a  result  of  an 
involuntary  separation  or  those 
otherwise  seeking  post-SBA 
employment  would  be  unfairly  denied 
employment  best  suited  for  their 
specialized  knowledge  and  education 
and  would  be  unable  the  maintain  their 
lifestyles  and  support  their  families  by 
virtue  of  section  105.202.  One  of  the 
commenters  also  argued  that  105.202 
should  not  apply  to  Certified 
Development  Companies  (CDC's), 
because  they  are  not  business 
enterprises  receiving  loans  from  the 
agency  and  should  therefore  be  exempt 
from  this  rule. 

As  set  forth  above,  the  proposed  rule 
made  no  change  to  section  105.202 
which  is  based  upon  section  13  of  the 
.Small  Business  Act.  To  the  extent  all  of 
these  comments  were  directed  at  the 
addition  of  participating  lenders  to  the 
§  105.201  definition  of  SBA  Assistance, 
that  issue  is  addressed  by  the 
withdrawal  of  the  proposal. 

The  same  issue  arises  in  connection 
with  section  105.203  "SBA  Assistance 
to  Person  Employing  Former  SBA 
Employee."  This  section  is  based  on  the 
same  provision  of  the  Small  Business 
Act  as  section  105.202.  It  prohibits  SBA 
from  providing  assistance  to  any  Person 
who  has  as  an  employee,  owner, 
partner,  attorney,  agent,  owner  of  stock, 
officer,  director,  creditor,  or  debtor,  any 
individual  who,  within  one  year  prior  to 
the  request  for  such  assistance,  was  an 
SBA  employee,  without  the  prior 
approval  of  the  SBA  .Standards  of 
Conduct  Counselor. 

Additionally,  this  section  sets  forth 
the  criteria  to  be  used  in  reviewing  such 
applications  for  SBA  Assistance. 

SBA  received  one  comment  on  this 
section  to  the  effect  that  this  provision 
unfairly  penalizes  a  business  which 
hires  a  qualified  former  SBA  employee. 

As  discussed  above,  to  the  extent  that 
the  impact  of  this  section  was  proposed 
to  be  altered  by  adding  Participating 
lenders  as  recipients  of  Assistance,  the 
provision  is  unaffected  by  this  rule. 
However,  it  is  SBA's  intent  to  revisit 
both  sections  105.202  and  105.203  at  a 
later  point  keeping  in  mind  the 
comments  received  in  this  rulemaking. 

SBA  received  no  other  comments  on 
this  rule.  For  a  detailed  description  of 
the  other  changes  made  to  this  rule, 
please  refer  to  SBA's  proposed  rules, 
published  at  60  FR  58260  (November 
27.  1995). 
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Compliance  With  f  x^i  utivi'  Orders 
12612, 12778  and  12866;  the  RpKuiatorv 
Flexibility  Act,  5  U.S.C.  601  et  seq  .  and 
the  Paperwork  Reduction  Act,  44  II.S.C. 
ch.  35 

SBA  certifies  that  this  rule  will  not  be 
considered  a  significant  rule  within  the 
meaning  of  Executive  Order  12866  and 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  federalism  implications.  For 
purposes  of  Executive  Order  12778, 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  section 
2  of  that  Order. 

For  purposes  of  the  Paperwork 
Reduction  Act,  SBA  certifies  that  this 
rule,  if  promulgated  in  final,  will 
impose  no  new  reporting  or 
recordkeeping  requirements 

List  of  Subjects  in  13  CFR  Pan  i  d', 

Conflict  of  interests. 

For  the  reasons  set  forth  above,  part 
105  of  title  13.  Code  of  Federal 
Regulations,  is  revised  to  read  as 
follows: 

^'flRT  ^05     STANDARDS  OF 
:,ONDUCT  AND  EMPLOYEE 
f'ESTRICTlONS  AND 
RESPONSiBILfTIES 


Standards  of  Conduct 


105.101    Cross  refererice  to  employee  ethical 
conduct  standards  and  financial 
disrlo^iiin?  regulations. 

Restrictions  and  K*  ^iioi-ihilities  Related  to 
SBA  Employees  and  former  Employees 

105.201  Definitions. 

105.202  Employment  of  former  employee 
by  person  previously  the  recipient  of 
SBA  Assistance. 

105.203  SBA  Assistance  to  person 
employing  former  SBA  employee. 

105.204  Assistance  to  SBA  employees  or 
members  of  their  household. 

105.205  Duty  to  report  irregularities. 

105.206  Applicable  rules  and  directions. 

105.207  Politically  motivated  activities 
with  respect  to  the  Minority  Small 
Business  Program. 

105.208  Penalties. 

Restrictions  on  SBA  Assistance  to  Other 
Individuals 

105.301  Assistance  to  officers  or  employees 
of  other  Government  organizations. 

105.302  Assistance  to  employees  or 
members  of  quasi-Covemment 
organizations. 

Administrative  Provisions 

105.401     Standards  of  Conduct  (k)mmittee. 


105.402    Standards  of  Conduct  Counselors. 
1  n'i  403    designated  Agency  Ethics  Officials. 

Authority:  5  U.S.C.  7301:  15  U.S.C.  634, 
637(a)(18)  and  (a)(l»),  642.  and  645(a). 

Standards  of  Conduct 

§  '06  10'     Cross-rfferpnce  to  employee 
ethicai  cooducr  standards  and  financial 
disclosure  reguiauona. 

in  ackiiuun  lu  mis  Part,  Small 
Business  Administration  (SBA) 
employees  should  refer  to  the  Uniform 
Standards  of  Ethical  Conduct  for 
Executive  Branch  employees  at  5  CFR 
Part  2635,  the  SBA  Supplemental 
Standards  of  Ethical  Conduct  at  5  CFR 
Chapter  XLIV,  and  the  Uniform 
Financial  Disclosure  regulation  for 
Executive  Branch  employees  at  5  CFR 
Part  2634. 

Rpsfrif  ti,ins  ,in('  Rf^tumsibilities 
Rcidtt'd  to  SB  \  >  nu.M.yees  and  Former 
\  niplovees 

§105  201     Dpfmitjon's. 

(uj  tiiipiDyft;  means  an  officer  or 
employee  of  the  SBA  regardless  of 
grade,  status  or  place  of  employment, 
including  employees  on  leave  with  pay 
or  on  leave  without  pay  other  than  those 
on  extended  military  leave.  Unless 
stated  otherwise.  Employee  shall 
include  those  within  the  category  of 
Special  Government  Employee. 

(b)  Special  Government  Employee 
means  an  officer  or  employee  of  SBA, 
who  is  retained,  appointed  or  employed 
to  perform  temporary  duties  on  a  full- 
time  or  intermittent  basis,  with  or 
without  compensation,  for  not  to  exceed 
130  days  during  any  period  of  365 
consecutive  days. 

(c)  Person  means  an  individual,  a 
corporation,  a  company,  an  association, 
a  firm,  a  partnership,  a  society,  a  joint 
stock  company,  or  any  other 
organization  or  institution. 

(d)  Household  member  means  spouse 
and  minor  children  of  an  employee,  all 
blood  relations  of  the  employee  and  any 
spouse  who  resides  in  the  same  place  of 
abode  with  the  employee. 

(e)  SBA  Assistance  means  financial, 
contractual,  grant,  managerial  or  other 
aid,  including  size  determinations, 
section  8(a)  participation,  licensing, 
certification,  and  other  eligibility 
determinations  made  by  SBA.  The  term 
also  includes  an  express  decision  to 
compromise  or  defer  possible  litigation 
or  other  adverse  action. 

§  1 05  202    E  rnpioyment  o(  former  employee 
by  person  previously  the  recipient  of  SBA 
Assistance 

(aj  No  tenner  employee,  who 
occupied  a  po,sition  involving  discretion 
over,  or  who  exercised  discretion  with 
respect  to,  the  granting  or 


administration  of  SBA  Assistance  may 
occupy  a  position  as  employee,  partner, 
agent,  attorney  or  other  representative  of 
a  concern  which  has  received  this  SBA 
Assistance  for  a  period  of  two  years 
following  the  date  of  granting  or 
administering  such  SBA  Assistance  if — 

(1)  The  date  of  granting  or 
administering  such  SBA  Assistance  was 
within  the  period  of  the  employee's 
term  of  employment;  or 

(2)  The  (fate  of  granting  or 
administering  such  SBA  Assistance  was 
within  one  year  following  the 
termination  of  such  employment. 

(b)  Failure  of  a  recipient  of  SBA 
Assistance  to  comply  with  these 
provisions  may  result,  in  the  discretion 
of  SBA,  in  the  requirement  for 
immediate  repayment  of  SBA  financial 
Assistance,  the  immediate  termination 
of  other  SBA  Assistance  involved  or 
other  appropriate  action. 

§  105.203    SBA  Assistance  to  person 
employing  former  SBA  employee. 

(a)  SBA  will  not  provide  SBA 
Assistance  to  any  person  who  has,  as  an 
employee,  owner,  partner,  attorney, 
agent,  owner  of  stock,  officer,  director, 
creditor  or  debtor,  any  individual  who, 
within  one  year  prior  to  the  request  for 
such  SBA  Assistance  was  an  SBA 
employee,  without  the  prior  approval  of 
the  SBA  Standards  of  Conduct 
Counselor.  The  Standards  of  Conduct 
Counselor  will  refer  matters  of  a 
controversial  nature  to  the  Standards  of 
Conduct  Committee  for  final  decision; 
otherwise,  his  or  her  decision  is  final. 

(b)  In  reviewing  requests  for  approval, 
the  Standards  of  Conduct  Counselor 
will  consider: 

(1)  The  relationship  of  the  former 
employee  with  the  applicant  concern; 

(2)  The  nature  of  the  SBA  Assistance 
reouested; 

(3)  The  position  held  by  the  former 
employee  with  SBA  and  its  relationship 
to  the  SBA  Assistance  requested;  and 

(4)  Whether  an  apparent  conflict  of 
interest  might  exist  if  the  SBA 
Assistance  were  granted. 

§105.204    Assistance  to  SBA  employees  or 
memt>ers  of  ttteir  housetiold. 

Without  the  prior  written  approval  of 
the  Standards  of  Conduct  Committee,  no 
SBA  Assistance,  other  than  Disaster 
loans  under  subparagraphs  (1)  and  (2)  of 
section  7(b)  of  the  Small  Business  Act, 
shall  be  furnished  to  a  person  when  the 
sole  proprietor,  partner,  officer,  director 
or  significant  stockholder  of  the  person 
is  an  SBA  employee  or  a  household 
member. 

§105.205    Duty  to  report  irregularities. 
Every  employee  shall  immediately 
report  to  the  SBA  Inspector  General  any 
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acts  of  malfeasance  or  misfeasance  or 
other  irregularities,  either  actual  or 
suspected,  arising  in  connection  with 
the  performance  by  SBA  of  any  of  its 
official  functions. 

§  1 05.206    ApptlcabI*  rules  and  directions. 

Every  employee  shall  follow  all 
agency  rules,  regulations,  operating 
procedures,  instructions  and  other 
proper  directions  in  the  performance  of 
his  official  functions. 

§105.207    Podtically  motivated  activities 
with  respect  to  trte  Minority  Small  Business 

Program. 

(a)  Any  employee  who  has  authority 
to  take,  direct  others  to  take, 
recommend,  or  approve  any  action  with 
respect  to  any  program  or  activity 
conducted  pursuant  to  section  8(a)  or 
section  7(j)  of  the  Small  Business  Act, 
shall  not.  with  respect  to  any  such 
action,  exercise  or  threaten  to  exercise 
such  authority  on  the  basis  of  the 
political  activity  or  affiliation  of  any 
party.  Employees  shall  expeditiously 
report  to  the  SBA  Inspector  General  any 
such  action  for  which  such  employee's 
participation  has  been  solicited  or 
directed. 

(b)  Any  employee  who  willfully  and 
knowingly  violates  this  section  shall  be 
subject  to  disciplinary  action,  which 
may  consist  of  separation  from  service, 
reduction  in  grade,  suspension,  or 
reprimand 

(c)  This  section  shall  not  apply  to  any 
action  taken  as  a  penalty  or  other 
enforcement  of  a  violation  of  any  law. 
rule,  or  regulation  prohibiting  or 
restricting  political  activity. 

(d)  The  prohibitions  in  and  remedial 
measures  providud  for  under  this 
section  with  regard  to  such  prohibitions, 
shall  be  in  addition  to.  and  not  in  lieu 
of.  any  other  prohibitions,  measures  or 
liabilities  that  may  arise  under  any  other 
provision  of  law. 

$105,208    Penalties. 

Any  employee  guilty  of  violating  any 
of  the  provisions  in  this  Part  may  be 
disciplined,  including  removal  or 
suspension  from  SBA  employment. 

Restrictions  on  SBA  Assistance  to  Other 
Individuals 

§105.301     Assistance  to  Officers  or 
employees  o(  other  Government 
organizations. 

(aj  SB.A  must  receive  a  written 
statement  of  no  objection  by  the 
pertinent  Department  or  military  service 
before  it  gives  any  SBA  Assistance, 
other  than  Disaster  loans  under 
subparagraphs  (1)  and  (2)  of  section  7(b) 
of  the  Small  Business  Act.  to  a  person 
when  its  sole  proprietor,  partner,  officer. 


director  or  stockholder  with  a  10 
percent  or  more  interest,  or  a  household 
member,  is  an  employee  of  another 
Government  Department  or  Agency 
having  a  grade  of  at  least  GS-13  or  its 
equivalent. 

(b)  The  Standards  of  Conduct 
Committee  must  approve  an  SBA 
contract- with  an  entity  if  a  sole 
proprietor,  general  partner,  officer, 
director,  or  stockholder  with  a  10  or 
more  percent  interest  (or  a  household 
member  of  such  individuals)  is  an 
employee  of  a  Government  Department 
or  Agency.  See  also  48  CFR  part  35, 
subpart  3.6. 

(c)  The  Standards  of  Conduct 
Committee  must  approve  SBA 
Assistance,  other  than  disaster  loans 
under  subparagraphs  (1)  and  (2)  of 
section  7(b)  of  the  Small  Business  Act. 
to  a  person  if  its  sole  proprietor,  general 
partner,  officer,  director  or  stockholder 
with  a  10  percent  or  more  interest  (or  a 
household  member  of  such  individual) 
is  a  member  of  Congress  or  an  appointed 
official  or  employee  of  the  legislative  or 
judicial  branch  of  the  Government. 

§  105.302    Assistance  to  employees  or 
members  of  quasi-Government 
organizations. 

(a)  The  Standards  of  Conduct 
Committee  must  approve  SBA 
Assistance,  other  than  Disaster  loans 
under  subparagraphs  (1)  and  (2)  of 
section  7(b)  of  the  Small  Business  Act, 
to  a  person  if  its  sole  proprietor,  general 
partner,  officer,  director  or  stockholder 
with  a  10  percent  or  more  interest  (or  a 
household  member)  is  a  member  or 
employee  of  a  Small  Business  Advisory 
Council  or  is  a  SCORE  volunteer. 

(b)  In  reviewing  requests  for  approval, 
factors  the  Standards  of  Conduct 
Committee  may  consider  include 
whether  the  granting  of  the  SBA 
Assistance  might  result  in  or  create  the 
appearance  of  giving  preferential 
treatment,  the  loss  of  complete 
independence  or  impartiality,  or 
adversely  affect  the  confidence  of  the 
public  in  the  integrity  of  the 
Government. 

Administrative  Provisions 

§  1 05 .  40 1     Standards  of  Conduct 
Committee. 

(a)  The  Standards  of  Conduct 
Committee  will: 

(1)  Advise  and  give  direction  to  SBA 
management  officials  concerning  the 
administration  of  this  Part  and  any  other 
rules,  regulations  or  directives  dealing 
with  conflicts  of  interest  and  ethical 
standards  of  SBA  employees;  and 

(2)  Make  decisions  on  specific 
requests  when  its  approval  is  required. 


(b)  The  Standards  of  Conduct 
Committee  will  consist  of: 

(1)  The  General  Counsel  or.  in  his  or 
her  absence,  the  Deputy  General 
Counsel  or,  in  his  or  her  absence,  the 
Acting  General  Counsel  who  shall  act  as 
Chairman  of  the  Committee; 

(2)  The  Associate  Deputy 
Administrator  for  Management  and 
Administration,  or  in  his  or  her  absence, 
the  Assistant  Administrator  for 
Administration;  and 

(3)  The  Director  of  Human  Resources, 
or  in  his  or  her  absence,  the  Deputy 
Director  of  Human  Resources. 

§105.402    Standards  of  Conduct 
Counselors. 

(a)  The  SBA  Standards  of  Conduct 
Counselor  is  the  Deputy  General 
Counsel.  The  Associate  General  Counsel 
for  General  Law  (AGC)  is  an  Assistant 
Standards  of  Conduct  Counselor,  and 
other  Assistants  may  be  designated  by 
the  Standards  of  Conduct  Counselor. 

(b)  The  Standards  of  Conduct 
Counselors  and  Assistants: 

(1)  Provide  general  advice,  assistance 
and  guidance  to  employees  concerning 
this  Part  and  the  regulations  referred  to 
in  §105.101; 

(2)  Monitor  the  Standards  of  Conduct 
Program  within  their  assigned  areas  and 
provide  required  reports  thereon; 

(3)  Review  Confidential  Financial 
Disclosure  Reports  as  required  under  5 
CFR  part  2634,  subpart  I.  and  provide  an 
annual  report  on  compliance  with  filing 
requirements  to  the  SBA  Standards  of 
Conduct  Counselor  as  of  February  1  of 
each  year;  and 

(4)  Provide  Outside  Employment 
decisions  pursuant  to  5  CFR  5401.104. 

(c)  Each  employee  will  be  periodically 
informed  of  the  name,  address  and 
telephone  number  of  the  Assistant 
Standards  of  Conduct  Counselor  to 
contact  for  advice  and  assistance. 

(d)  Employee  requests  for  advice  or 
rulings  should  be  directed  to  the 
appropriate  Standards  of  Conduct 
Counselor  for  appropriate  action. 

§  105.403    Designated  Agency  Ettiics 
Officials. 

(a)  The  Designated  Agency  Ethics 
Official,  pursuant  to  the  Ethics  in 
Government  Act  of  1978  (5  U.S.C. 
App.).  is  the  Deputy  General  Counsel. 
He  or  she  may.  in  turn,  appoint  one  or 
more  Alternate  Designated  Agency 
Ethics  Officials.  The  Alternates  will 
assist  the  Designated  Agency  Ethics 
Official  and  act  for  him  or  her  whenever 
absent. 

(b)  The  Designated  Agency  Ethics 
Official  and  Alternates  administer  the 
program  for  Financial  Disclosure 
Statements  under  5  CFR  2634.201. 


UMI 


receive  and  evaluate  these  statements, 
and  provide  advice  and  counsel 
regarding  matters  relating  to  the  Ethics 
in  Government  Act  of  1978  and  its 
implementing  regulations.  The  duties 
and  responsibilities  of  the  Designated 
Agency  Ethics  Official  and  Alternates 
are  set  forth  in  more  detail  in  5  CFR 
2638.203,  which  is  promulgated  and 
amended  by  the  Office  of  dovemment 
Ethics. 

Dated:  January  19,  1096. 
Philip  Lader, 

Administrator. 

(FR  Doc.  96-1161  Filed  1-25-96;  8:45  ami 
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13  CFR  Part  114 

Policies  of  General  Application 

AGENCY:  Small  busuiess  Auiiunistration. 
ACTION:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  regulatory  review  directive, 
the  Small  Business  Administration  has 
completed  a  page-by-page  and  line-by- 
line review  of  its  regulations.  As  a 
result,  SBA  is  clarilying  and 
streamlining  its  regulations,  revising  or 
eliminating  any  duplicative,  outdated, 
inconsistent  or  confusing  provisions. 
This  final  rule  reorganizes  the  entire 
Part  114  covering  administrative  claims 
under  the  Federal  Tort  Claims  Act  to 
make  it  clearer  and  easier  to  use.  It  also 
amends  the  Part  to  streamline  the 
review  and  adjustment  of  claims  and 
provide  for  the  use  of  nonbinding 
alternative  dispute  resolution  in 
appropriate  cases. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  26,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Lane,  Office  of  General  Counsel,  at  (202) 
205-6879. 

SUPPLEMENTARY  INFORMATION:  Part  114  of 
chapter  I,  13  CFR  contains  policies 
governing  the  presentment,  review  and 
handling  of  administrative  claims 
brought  against  the  Federal  Government 
for  money  damages  for  injuries  or  death 
arising  from  the  negligent  or  wrongful 
act  or  omission  of  any  employee  of  the 
Small  Business  Administration.  The 
rule  reorganizes  the  entire  Part  114  to 
make  it  clearer  and  easier  to  u.se  and 
amends  it  to  create  a  more  efficient 
administrative  process.  It  eliminates 
from  the  process  the  various  boards  of 
survey  that  now  investigate  and  review 
claims,  and  gives  District  Counsel 
authority  to  review  and  deny  claims  of 
$5,000  or  less  and  use  nonbinding 
alternative  dispute  resolution  in 
appropriate  cases.  (Boards  of  Survey 


wouiii  retain  all  other  existing 
responsibilities.) 

The  proposed  rule  was  published  on 
November  3, 1995,  at  60  FR  55808.  The 
SBA  received  four  comments  on  the 
proposed  rule  during  the  thirty-day 
comment  period.  Two  comments 
questioned  generally  the  need  for 
revisions  in  the  existing  rule.  As 
indicated,  SBA  has  revised  and 
reorganized  the  rule  to  streamline  its 
operation  and  make  it  more 
understandable  to  employees  and  others 
who  may  be  affected  by  it.  One  of  those 
two  comments  supported  the  proposal 
to  eliminate  the  boards  of  survey  from 
the  review  process,  but  stated  that 
employees  should  not  enjoy  the  benefits 
of  the  attorney-client  privilege.  With 
regard  to  this  latter  point,  this  final  rule 
makes  no  substantive  change  in  the 
longstanding  SBA  policy  applying  the 
attorney-client  privilege  in  cases  where 
Government  legal  representation  is 
authorized  for  employees.  Finally,  two 
commenters  suggested  changes  in 
section  114.105  that  are  adopted  in  the 
final  nile.  Section  114.105(b)  now 
makes  clear  that  any  alternative  dispute 
resolution  mechanisms  must  be 
nonbinding,  and  §  114.105(c)  is  clarified 
to  state  that  District  Counsel  have 
authority  to  deny  claims  under  $5,000, 
but  may  only  recommend  their 
approval.  In  addition  to  this 
clarification  in  proposed  section 
114.105(c)  in  response  to  comments, 
SBA  includes  in  the  final  rule  an 
administrative  change:  the 
recommendation  for  approval  will  be 
made  by  District  Counsel  to  the  General 
Counsel  or  designee,  not  to  the  Senior 
Area  Counsel. 

(lonipliancc  With  Executive  Orders 

12612.  12"7R    ,!nd  12866,  the 
Rpuulatur%  I  Ifxibility  Act  (5  U.S.C.  601, 
et  seq  !.  ami  tht  I'aperwork  Reduction 

AlI  144  I    S  (,   (  i\    35) 

SBA  certifies  that  this  rule  involves 
internal  administrative  procedures  and 
is  not  a  significant  rule  within  the 
meaning  of  Executive  Order  12866  and 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  It  is  not  likely  to  have  an  annual 
economic  effect  of  $100  million  or  more, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 


For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set'  forth 
in  Section  2  of  that  Order. 

List  of  Subiects  in  13  CFR  Part  114 

Claims. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  sections  5(b)(1) 
and  (b)(6)  of  the  Small  Business  Act,  15 
U.S.C.  634(b)(1)  and  {b)(6),  28  U.S.C. 
2672,  and  28  CFR  14.11  (31  FR  16616). 
SBA  revises  part  114  of  Title  13,  Code 
of  Federal  Regulations  (CFR),  to  read  as 
follows: 


STRATIVE  CLAIMS 
t  P  A  L  TORT  CLAIMS 


PART  114— A  DM  ^ 

UNDER  THE     f 

ACT  ANC  REPRESENTATION  AND 

INDEMNIF  CA     ONOFSBA 

EMPLOYEES 

Subpart  A— Administrative  Tort  Claims 

Sec. 

114.100  Definitions. 

114.101  What  do  these  regulations  cover? 

1 14.102  When  and  where  do  I  present  a 
claim? 

114.103  Who  may  file  a  claim? 

114.104  What  evidence  and  information 
may  SBA  require  relating  to  my  claim? 

114.105  Who  investigates  and  considers  my 
claim? 

114.106  What  if  my  claim  exceeds  S5.000? 

114.107  What  if  my  claim  exceeds  S25.000 
or  has  other  special  features? 

114.108  What  if  my  claim  is  approved? 

114.109  What  if  my  claim  is  denied? 

Subpart  B — Representation  and 
Indemnification  of  SBA  Employees 

114.110  What  is  SBA's  policy  with  respect 
to  indemnifying  and  providing  legal 
representation  to  SBA  employees? 

114.111  Does  the  attorney-client  privilege 
apply  when  SBA  employees  are 
represented  by  the  Government? 

Authority:  15  U.S.C.  634  (b)(1),  (b)(6);  28 
U.S.C.  2672;  28  CFR  14.11. 

Subpart  A— Administrative  Tort  Claims 

§114.100    Definitions. 

As  used  throughout  this  Part  114,  date 
of  accrual  means  the  date  you  know  or 
reasonably  should  have  known  of  your 
injury.  The  date  of  accrual  will  depend 
on  the  facts  of  each  case.  Site  means  the 
geographic  location  where  the  incident 
giving  rise  to  your  claim  occurred. 

§  1 1 4. 1 01    What  do  these  regulations 
cover? 

This  part  applies  only  to  monetary 
claims  you  assert  under  the  Federal  Tort 
Claims  Act,  28  U.S.C.  2671  et  seq.,  for 
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injury  to  or  loss  of  property,  personal 
injury,  or  death  arising  from  the 
negligent  or  wrongful  act  or  omission  of 
any  SBA  employee  acting  within  the 
scope  of  his  or  her  employment. 

§114.102    When  and  Where  do  I  present  a 
claim? 

You  must  present  your  claim  within 
two  years  of  the  date  of  accrual  at  the 
SBA  District  Office  nearest  to  the  site 
and  within  the  same  state  as  the  site. 
You  must  use  an  official  form  obtained 
from  SBA  or  give  other  written  notice  of 
your  claim,  stating  the  specific  amount 
of  your  alleged  damages  and  providing  • 
enough  information  to  enable  SBA  to 
investigate  your  claim.  Your  claim  will 
be  considered  presented  when  SBA 
receives  this  information. 

$114,103    Who  may  file  a  Claim? 

(a)  If  a  claim  is  based  on  factors  listed 
in  the  first  column,  then  it  may  be 
presented  by  persons  listed  in  the 
second  column. 


Claim  (actors 

Claim  presenters 

Injury  to  or  loss  o( 

The  owner  of  the 

property. 

property,  his  or  her 

duly  authorized 

agent,  or  legal  rep- 

resentative 

Personal  injury  

The  injured  person, 

his  or  her  duly  au- 

ttwnzed  agent,  or 

legal  representa- 

tive. 

Death 

The  executor,  admin- 

istrator, or  legal 

representative  of 

the  decedent's  es- 

tate, or  any  other 

person  entitled  to 

assert  the  daim 

under  applicable 

state  law. 

Loss  wfiolly  com- 

The parties  individ- 

pensated  by  an  in- 

ualty, as  their  inter- 

surer witfi  nghts  as 

ests  appear,  or 

a  sutxogee. 

jointly. 

(b)  An  agent  or  legal  representative 
may  present  your  claim  in  your  name, 
but  must  sign  the  claim,  state  his  or  her 
title  or  legal  capacity,  and  include 
documentation  of  authority  to  present 
the  claim  on  your  behalf. 

§  1 1 4. 1 04    What  evidence  and  information 
may  SBA  require  relating  to  my  claim? 

(a)  For  a  claim  based  on  injury  to  or 
loss  of  property: 

(1)  Proof  you  own  the  property. 

(2)  A  specific  statement  of  the  damage 
you  claim  with  respect  to  each  item  of 
property. 

(3)  Itemized  receipts  for  payment  for 
necessary  repairs  or  itemized  written 
estimates  of  the  cost  of  such  repairs. 


l4j  A  statement  listing  date  of 
purchase,  purchase  price  and  salvage 
value,  where  repair  is  not  economical. 

(5)  Full  information  about  potential 
insurance  coverage  and  any  insurance 
claims  or  payments  relating  to  your 
claim. 

(6)  Any  other  information  that  may  be 
relevant  to  the  government's  alleged 
liability  or  the  damages  you  claim. 

(b)  For  a  claim  based  on  personal 
injury,  including  pain  and  suffering: 

(1)  A  written  report  from  your  health 
care  provider  stating  the  nature  and 
extent  of  your  injury  and  treatment,  the 
degree  of  your  temporary  or  permanent 
disability,  your  prognosis,  period  of 
hospitalization,  and  any  diminished 
earning  capacity. 

(2)  A  written  report  following  a 
physical,  dental  or  mental  examination 
of  you  by  a  physician  employed  by  SBA 
or  another  Federal  Agency.  If  you  want 
a  copy  of  this  report,  you  must  request 
it  in  writing,  furnish  SBA  with  the 
written  report  of  your  health  care 
provider,  if  SBA  requests  it,  and  make 
or  agree  to  make  available  to  SBA  any 
other  medical  reports  relevant  to  your 
claim. 

(3)  Itemized  bills  for  medical,  dental 
and  hospital  expenses  you  have 
incurred,  or  itemized  receipts  of 
payment  for  these  expenses. 

(4)  Your  health  care  provider's  written 
statement  of  the  expected  expenses 
related  to  any  necessary  future 
treatment. 

(5)  A  statement  from  your  employer 
showing  actual  time  lost  from 
employment,  whether  you  are  a  full  or 
part-time  employee,  and  the  wages  or 
salary  you  actually  lost. 

(6)  [Documentary  evidence  showing 
the  amount  of  earnings  you  actually  lost 
if  you  are  self-employed. 

(7)  Information  about  the  existence  of 
insurance  coverage  and  any  insurance 
claims  or  payments  relating  to  the  claim 
in  question. 

(8)  Any  other  information  that  may  be 
relevant  to  the  government's  alleged 
liability  or  the  damages  you  claim. 

(c)  For  a  claim  based  on  death: 

(1)  An  authenticated  death  certificate 
or  other  competent  evidence  showing 
cause  of  death,  date  of  death,  and  age  of 
the  decedent. 

(2)  Evidence  of  decedent's 
employment  or  occupation  at  the  time 
of  death,  including  monthly  or  yearly 
salary  or  earnings,  and  the  duration  of 
such  employment  or  ot:cupation. 

(3)  Full  names,  addresses,  birth  dates, 
kinship,  and  marital  status  of  the 
decedent's  survivors,  including 
identification  of  those  survivors  who 
were  dependent  upon  the  decedent  for 
support  at  the  time  of  his  or  her  death. 


(4)  Evidence  of  the  support  provided 
by  the  decedent  to  each  dependent 
survivor  at  the  time  of  his  or  her  death. 

(5)  A  summary  of  the  decedent's 
general  physical  and  mental  condition 
before  death. 

(6)  Itemized  bills  or  receipts  for 
payments  for  medical  and  burial 
expenses. 

(7)  For  pain  and  suffering  damage 
claims,  a  physician's  detailed  statement 
specifying  the  injuries  suffered,  the 
duration  of  pain  and  suffering,  any 
drugs  administered  for  pain,  and  the 
decedent's  physical  condition  in  the 
interval  between  injury  and  death. 

(8)  Any  other  information  that  may  be 
relevant  to  the  govemtnent's  alleged 
liability  or  the  damages  claimed. 

$  1 1 4. 1 05    Who  investigates  and  considers 
my  claim? 

(a)  SBA  may  investigate,  or  ask 
another  Federal  agency  to  investigate, 
your  claim.  SBA  also  may  request  any 
Federal  agency  to  conduct  a  physical 
examination  of  you  and  provide  a  report 
to  SBA.  SBA  will  reimburse  the  Federal 
agency  for  the  costs  of  that  examination 
when  authorized  or  required  by  statute 
or  regulation. 

(b)  In  those  cases  in  which  SBA 
investigates  your  claim,  the  SBA  District 
Counsel  with  jurisdiction  over  the  site 
will  conduct  an  investigation  and  make 
recommendations  or  a  determination 
with  respect  to  your  claim.  The  District 
Counsel  may  negotiate  with  you  and  is 
authorized  to  use  alternative  dispute 
resolution  mechanisms  (nonbinding  on 
SBA)  when  they  may  promote  the 
prompt,  fair  and  efficient  resolution  of 
your  claim. 

(c)  If  your  claim  is  for  $5,000  or  less, 
the  District  Counsel  may  deny  the 
claim,  or  may  recommend  approval, 
compromise,  or  settlement  of  the  claim 
to  the  General  Counsel  or  designee,  who 
may  take  final  action.  The  District 
Counsel  first  must  refer  the  claim  to 
SBA's  General  Counsel  or  designee  for 
review  if  SBA  should  consult  with  the 
Department  of  Justice  before  approving 
the  claim,  as  required  under  §  114.107. 

§  1 1 4. 1 06    What  If  my  claim  exceeds 
$5,000? 

The  District  Counsel  must  review  and 
investigate  your  claim  and  forward  it 
with  a  report  and  recommendation  to 
the  General  Counsel  or  designee,  who 
may  approve  or  deny  an  award, 
compromise,  or  settlement  of  claims  in 
excess  of  $5,000,  but  not  exceeding 
$25,000.  The  General  Counsel  or 
designee  will  handle  claims  in  excess  of 
$25,000  as  required  by  §  114.107. 
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§114.107    Wtiat  If  my  claim  exceeds 

$?5  jOC  o'  h.Tti  othe'  special  features'' 

{■d)  i  lie  u.^.  Atiorney  Lienerai  or 
designee  must  approve  in  writing  any 
award,  compromise,  or  settlement  of  a 
claim  in  excess  of  $25,000.  For  this 
purpose,  a  principal  claim  and  any 
derivative  or  subrogated  claim  are 
considered  a  single  claim. 

(b)  SBA  must  consult  with  the 
Department  of  Justice  before  adjusting, 
determining,  compromising,  or  settling 
a  claim  whenever  the  General  Counsel 
or  designee  determines: 

(1)  Tne  claim  involves  a  new 
precedent  or  a  new  point  of  law;  or 

(2)  The  claim  involves  or  may  involve 
a  Question  of  policy;  or 

(3)  The  United  States  is  or  may  be 
entitled  to  indemnity  or  contribution 
from  a  third  party  and  SBA  is  unable  to 
adjust  the  third  party  claim;  or 

(4)  Approval  of  a  claim,  as  a  practical 
matter,  will  or  may  control  the 
disposition  of  a  related  claim  in  which 
the  amount  to  be  paid  may  exceed 
$25,000. 

(c)  SBA  must  consult  with  the 
Department  of  Justice  before  adjusting, 
determining,  compromising,  or  settling 
a  claim  whenever  SBA  learns  that  the 
United  States,  or  any  of  its  employees, 
agents,  or  cost-plus  contractors,  is 
involved  in  litigation  based  on  a  claim 
arising  out  of  the  same  incident  or 
transaction. 

(d)  SBA,  acting  through  its  General 
Counsel  or  designee,  must  make  any 
referrals  to  the  Department  of  Justice  for 
approval  or  consultation  by  tra/ismitting 
them  in  writing  to  the  Assistant 
Attorney  General,  Civil  Division. 

(1)  The  referral  must  contain  a  short 
and  concise  statement  of  the  facts  and 
the  reason  for  the  request  or  referral, 
copies  of  the  relevant  portions  of  the 
claim  file,  and  SBA's  views  and 
recommendations. 

(2)  SBA  may  make  this  referral  at  any 
time  after  a  claim  is  presented. 

§114.108    What  if  my  claim  IS  approved? 

SBA  will  notify  you  in  writing  if  it 
approves  your  claim.  The  District 
Counsel  will  forward  to  you  or  your 
agent  or  legal  representative  the  forms 
necessary  to  indicate  satisfaction  of  your 
claim  and  your  acceptance  of  the 
payment.  Acceptance  by  you,  your  agent 
or  your  legal  representative,  of  any 
award,  compromise  or  settlement  of 
your  claim  is  final  and  conclusive  under 
the  Federal  Tort  Claims  Act.  It  binds 
you,  your  agent  or  your  legal 
representative,  and  any  other  person  on 
whose  behalf  or  for  whose  benefit  the 
claim  was  presented.  It  also  constitutes 
a  complete  release  of  your  claim  against 
the  United  States  and  its  employees.  If 


you  are  represented  by  counsel,  SBA 
will  designate  you  and  your  counsel  as 
joint  payees  and  will  deliver  the  check 
to  your  counsel.  Payment  is  contingent 
upon  the  waiver  of  your  claim  and  is 
subject  to  the  availability  of 
appropriated  funds. 

§  114.109     What  )t  my  cia^rr-r    s  oenec ' 

SBA  will  notify  you  or  your  agent  or 
legal  representative  in  writing  by 
certified  or  registered  mail  if  it  denies 
your  claim.  You  have  a  right  to  file  suit 
in  an  appropriate  U.S.  District  Court  not 
later  than  six  months  after  the  date  the 
notification  was  mailed. 

Subpart  B — Representation  ann 
Indemnification  of  SBA  Employees 

§114.110     What  IS  SBA  s  pK>*,cy  with 
respect  to  indemnifying  ana  prcv'.6,"a  legal 
representation  to  SBA  employees? 

(a)  If  an  SBA  employee  engages  in 
conduct,  within  the  scope  of  his  or  her 
employment,  which  gives  rise  to  a 
claim,  and  the  SBA  Administrator  or 
designee  determines  that  any  of  the 
following  actions  relating  to  the  claim 
are  in  SBA's  interest,  SBA  may: 

(1)  Indemnify  the  employee  after  a 
verdict,  judgment,  or  other  monetary 
award  is  rendered  personally  against  the 
employee  in  any  civil  suit  in  state  or 
federal  court  or  any  arbitration 
proceeding; 

(2)  Settle  or  compromise  the  claim; 
and/or 

(3)  Pay  for,  or  request  that  the 
Department  of  Justice  provide,  legal 
representation  to  the  employee  once 
personally  named  in  such  a  suit. 

(b)  If  you  are  an  SBA  employee,  you 
may  ask  SBA  to  settle  or  compromise 
your  claim,  provide  you  with  legal 
representation,  or  provide  you  with 
indemnification  for  a  verdict,  judgment 
or  award  entered  against  you  in  a  suit. 
To  do  so,  you  must  submit  a  timely, 
written  request  to  the  General  Counsel, 
with  appropriate  documentation, 
including  copies  of  any  pleadings, 
verdict,  judgment,  award,  or  settlement 
proposal.  The  General  Counsel  will 
decide  all  requests  for  rppresentation  or 
sefllement,  and  will  forward  to  the 
Adrninistrator,  with  the  accompanying 
documentation  and  a  recommendation, 
any  requests  for  indemnification. 

(c)  Any  payments  by  SBA  under  this 
section  will  be  contingent  upon  the 
availability  of  appropriated  funds. 

§114.111     Does '^e  attorney-client 
privilege  apply  when!  SBA  employees  are 
represented  by  the  Government? 

When  attorneys  employed  by  SBA 
participate  in  any  process  in  which  SBA 
seeks  to  determine  whether  SBA  should 
request  the  Department  of  Justice  to 


provide  representation  to  an  SBA 
employee  sued,  subpoenaed,  or  charged 
in  his  or  her  individual  capacity,  or 
whether  attorneys  employed  by  SBA 
should  provide  representational 
assistance  for  such  an  employee,  those 
attorneys  undertake  a  full  and 
traditional  attorney-client  relationship 
with  the  employee  with  respect  to  the 
attorney-client  privilege.  If 
representation  is  authorized,  SBA 
attorneys  who  assist  in  the 
representation  of  an  SBA  employee  also 
undertake  a  full  and  traditional 
attorney-client  relationship  with  the 
employee  with  respect  to  the  attorney- 
client  privilege.  Unless  authorized  by 
the  employee,  the  attorney  must  not 
disclose  to  anyone  other  than  attorneys 
also  responsible  for  the  employee's 
representation  information 
communicated  to  the  attorney  by  the 
client-employee  during  the  course  of  the 
attorney-client  relationship.  The 
attorney-client  privilege  will  continue 
with  respect  to  that  information  whethier 
or  not  representation  is  provided,  and 
even  if  the  employee's  representation  is 
denied  or  discontinued. 

Dated:  January  19, 1996. 
Philip  Lader, 
Administrator. 
[PR  Doc.  96-1160  Filed  1-25-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  d5-NM-16-A0;  Amendment 
39-8481;  AD  96-01-05] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes  and  C-9 
(Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-9  and  C-9  (military)  series 
airplanes,  that  requires  replacement, 
inspection,  and  modification  of  the 
attach  fittings  of  the  main  landing  gear 
(MLG).  This  amendment  is  prompted  by 
reports  of  severe  structural  damage  and 
rupture  of  the  integral  fuel  tank  due  to 
overload  of  the  MLG  caused  by  adverse 
landing  conditions.  The  actions 
specified  by  this  AD  are  intended  to 
minimize  the  possibility  of  primary 
structural  damage  and  rupture  of  the 
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integral  fuel  tank  due  to  overload  of  the 
MLC;  these  conditions  could  lead  to 
fuel  spillage  and  a  resultant  Hre. 
DATES:  Effective  February  26,  1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
26. 1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  COMTACT: 
David  Y.  J.  Hsu,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120L.  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakevi^ood, 
CaUfomia  90712:  telephone  (310)  627- 
5323;  fax  (310)627-5219. 
SOPPi  rMCN^i-i^  INFORMATION:  A 
pn  i  -nd  part  39  of  the  Federal 

Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McIDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes  was  published  in  the 
Federal  Register  on  May  24, 1995  (60 
FR  27449).  That  action  proposed  to 
require  replacement,  inspection,  and 
modification  of  the  attach  fittings  of  the 
main  landing  gear  (MLC). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  support  the 
proposed  rule. 

Requests  for  Extension  of  the 
Compliance  Time 

Several  commenters  request  that  the 
proposed  compliance  time  of  12  months 
be  e.xtended  by  as  much  as  12  additional 
months.  Two  commenters  indicate  that 
a  parts  availability  problem  was 
encountered  when  accomplishing  one  of 
the  service  bulletins  cited  in  the 
proposed  rule,  McDonnell  Douglas  DC- 
9  Service  Bulletin  57-148.  One  of  these 
commenters  indicates  that  the 
manufacturer  requires  a  lead  time  in 


excess  ut  b  months  lu  ^jruvidu  required 
parts.  Another  commenter  states  that,  in 
light  of  the  proposed  time  frame  for 
compliance  with  the  proposal,  the 
number  of  work  hours  specified  in  the 
AD  is  too  low  because  operators  would 
need  to  schedule  special  maintenance 
visits  to  modify  their  aircraft.  Similarly, 
other  commenters  request  an  extended 
compliance  time  that  would  align  with 
regularly  scheduled  maintenance  visits, 
thereby  reducing  lost  revenue  service. 
One  commenter  contends  that 
inspection  of  MLC  attach  fittings  in 
accordance  with  Revision  5  of 
McDonnell  Douglas  DC-9  Service 
Bulletin  57-148  will  provide  an 
adequate  level  of  safety  until 
modification  of  those  fittings  is 
accomplished. 

In  light  of  these  considerations,  the 
FAA  concurs  with  the  commenters' 
requests  to  extend  ihe  compliance  time. 
The  FAA  finds  that  extending  the 
compliance  time  by  12  additional 
months  will  not  adversely  affect  safety 
significantly,  and  will  allow  operators  to 
accomplish  the  requirements  of  this  AD 
at  a  base  during  regularly  scheduled 
maintenance  where  special  equipment 
and  trained  maintenance  personnel  will 
be  available  if  necessary.  Accordingly, 
paragraphs  (a)  and  (b)  of  the  final  rule 
have  been  revised  to  specify  a 
compliance  time  of  24  months. 

Request  To  Clarify  the  Applicability  of 
the  AD 

One  commenter  requests  that  the 
applicability  of  the  proposal  be  revised 
to  reference  the  specific  series  of  Model 
DC-9  airplanes  affected,  rather  than 
simply  specifying  that  the  proposed  AD 
applies  to  "All  Model  DC-9  and  C-9 
(military)  series  airplanes."  The 
commenter  justifies  its  request  by 
stating  that  McDonnell  Douglas 
considers  Model  MD-80  airplanes  to  be 
"Series  80  DC-9"  airplanes.  Therefore, 
since  the  service  bulletins  cited  in  the 
proposed  AD  only  apply  to  Model  DC- 
9  series  10  through  50  and  C-9 
(military)  series  airplanes,  the 
commenter  suggests  that  those  airplanes 
specifically  be  identified  in  the 
applicability  of  the  AD  to  avoid  any 
confusion  and  misinterpretation  on  the 
part  of  operators.  The  FAA  concurs  with 
the  commenter's  request,  and  has 
revised  the  applicability  of  the  final  rule 
accordingly. 

Request  To  Include  Actions  Already 
Required  by  Other  AD's 

One  commenter  requests  that  the 
actions  currently  required  by  three 
existing  AD's  be  included  in  the 
proposed  rule.  Those  AD's  are: 


•  Au  80-06-04  Rl,  amendment  39- 
4909  (49  FR  35617,  September  11, 
1984); 

•  AD  84-26-01,  amendment  39-4971 
(50  FR  448.  January  4,  1985);  and 

•  AD  90-18-03,  amendment  39-6701 
(55  FR  34704,  August  24,  1990). 

The  commenter  provides  the 
following  justification  for  this  request: 

1.  The  tnree  existing  AD's  address  the 
same  subject  as  that  specified  in  the 
proposed  AD. 

2.  One  of  the  existing  AD's,  AD  90- 
18-03,  specifies  a  compliance  time  for 
accomplishment  of  McDonnell  Douglas 
DC-9  Service  Bulletin  57-125  that  is 
different  from  the  compliance  time 
specified  in  the  proposal  for 
accomplishment  of  the  same  action. 

3.  McDonnell  Douglas  DC-9  Service 
Bulletin  57-148,  which  is  cited  in 
paragraph  (b)  of  the  proposed  rule,  also 
is  listed  in  Table  2.3  of  Report  No.  MEX: 
K1572,  "DC-9/MD80  Aging  Aircraft 
Service  Action  Requirements  Document 
(SARD),"  Revision  B,  dated  January  15. 
1993  (hereinafter  referred  to  as  the 
"SARD  ").  The  compliance  time 
specified  in  Table  2.3  of  the  SARD  for 
accomplishment  of  McDonnell  Douglas 
DC-9  Service  Bulletin  57-148  differs 
from  that  specified  in  paragraph  (b)  of 
this  proposed  rule  for  accomplishment 
of  the  same  action.  Therefore,  if  a  new 
AD  is  issued  to  mandate 
accofnplishment  of  Table  2.3  of  the 
SARD,  the  compliance  time  specified  in 
this  proposed  AD  may  conflict  with  the 
compliance  time  specified  in  the  new 
AD  that  addresses  the  SARD. 

The  FAA  acknowledges  that  certain 
actions  specified  in  earlier  versions  of 
the  service  bulletins  addressed  in  this 
AD  (McDonnell  Douglas  DC-9  Service 
Bulletins  57-125  and  57-148)  are 
mandated  currently  in  the  three  existing 
AD's  cited  by  the  commenter  and  that 
the  compliance  times  between  certain 
documents  vary.  However,  the  FAA 
does  not  concur  with  the  commenter's 
request  to  include  the  requirements  of 
those  AD's  in  this  final  rule  for  several 
reasons: 

On  November  4,  1994,  the  FAA  issued 
a  notice  of  proposed  rulemaking 
(NPRM),  Docket  94-NM-92-AD  (59  FR 
56011,  November  11.  1994),  which 
proposes  to  supersede  AD  90-18-03. 
That  NPRM  proposes  to  require,  in  part, 
the  accomplishment  of  certain 
inspections  and  structural  modifications 
specified  in  Table  2.3  of  the  SARD.  The 
FAA  acknowledges  that  the  SARD 
references  the  two  service  bulletins 
cited  in  this  final  rule  (McDonnell 
Douglas  DC-9  Service  Bulletins  57-125 
and  57-148).  However,  in  the  final  rule 
for  Docket  94-NM-92-AD,  the  FAA 
intends  to  exclude  the  actions  specified 
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in  the  two  service  bulletins  from  the 
requirements  of  that  AD.  Therefore,  the 
actions  described  in  those  service 
bulletins  would  be  required  by  this  AD 
only  at  the  times  specified  herein. 
Further,  the  FAA  finds  that  the 
accomplishment  of  the  requirements  of 
this  final  rule  will  terminate  the 
requirements  of  AD  80-06-04  Rl  and 
AD  84-26-01.  The  FAA  has  added  a 
new  paragraph  (c)  in  the  final  rule  to 
specify  this  information. 

Requests  To  Limit  the  Appiicabiht>  ut 
the  AD 

One  commenter  requests  that  only 
airplanes  equipped  with  certain  gear 
fitting  installations  be  applicable  to  the 
proposed  AD.  The  commenter  indicates 
that  replacement  of  the  attach  fittings,  as 
described  in  McDonnell  Douglas  DC-9 
Service  Bulletin  57-125,  is  addressed  in 
AD  90-18-03,  and  that  there  are  various 
configurations  of  fitting  installations  for 
which  installation  of  smaller  (Va-inch 
diameter)  lower  tension  bolts  is  not 
required.  The  commenter  also  indicates 
that,  since  the  intent  of  the  proposed  AD 
is  to  improve  the  breakaway  feature  of 
the  MLG  (which  is  affected  by  the 
diameter  of  the  lower  tension  bolts), 
only  airplanes  equipped  with  certain 
gear  fittings  would  be  affected  by  the 
proposed  AD. 

Tne  same  commenter  states  that 
airplanes  equipped  with  fittings  having 
large  counterbore  radii  (7075-T73 
fittings)  that  were  installed  with 
clearance  fit  NAS  bolts  should  be 
excluded  from  the  applicability  of  the 
proposal.  The  commenter  indicates  that 
it  operates  such  airplanes  and,  at  one 
time,  this  type  of  installation  was 
permissible.  The  commenter  explains 
that,  although  the  complete  intent  of 
McDonnell  Douglas  DC-9  Service 
Bulletin  57-148  has  not  been 
accomplished,  the  portion  of  the  service 
bulletin  that  has  not  been  accomplished 
does  not  affect  the  breakaway  function 
of  the  fitting. 

Additionally,  one  commenter  states 
that  the  proposed  AD  should  require 
only  the  installation  of  a  reduced 
diameter  lower  tension  bolt  (7/8-inch) 
and  bushing  portion  of  McDonnell 
Douglas  DC-9  Service  Bulletin  57-148 
at  an  accelerated  rate.  The  commenter 
adds  that  operators  of  large  fleets  should 
be  allowed  to  accomplish  the  remainder 
of  the  actions  specified  in  the  service 
bulletin  (including  the  enlargement  of 
the  counterbore,  the  replacement  of  the 
lower  flange  attachments  with 
interference  fit  fasteners,  and  glass  bead 
shotpeening  of  the  fitting)  on  schedule 
in  accordance  with  the  SARD,  which  is 
being  addressed  in  the  final  rule  for 
Docket  94-NM-92-AD.  The  commenter 


contends  that  the  actions  required  by 
the  proposed  AD  would  impose  a  severe 
hardship  on  operators.  The  commenter 
adds  that  only  the  reduction  in  size  of 
the  lower  tension  bolt  improves  the 
breakaway  function  of  the  gear  fitting, 
which  is  the  immediate  concern 
addressed  in  the  proposed  AD. 

The  FAA  does  not  concur  with  these 
commenters'  requests.  The  FAA 
acknowledges  that  the  key  to  breakaway 
capability  of  the  MLG  is  the  installation 
of  smaller  (7/8-inch)  diameter  tension 
bolts  that  attach  the  MLG  fittings  to  the 
airframe.  However,  the  FAA  finds  that 
accomplishment  of  the  corrective 
actions  necessary  to  address  stress 
corrosion  cracking  of  these  fittings  is 
equally  as  critical  as  incorporation  of 
the  breakaway  feature.  Therefore,  the 
FAA  has  determined  that  the  two 
objectives  must  be  accomplished 
concurrsntly  to  address  these  safety 
issues  in  a  timely  manner.  The  FAA 
finds  that  accomplishment  of  the 
actions  specified  in  both  service 
bulletins  cited  in  this  AD  (McDonnell 
Douglas  DC-9  Service  Bulletins  57-125 
and  57-148)  within  24  months  after  the 
effective  date  of  this  AD  will  adequately 
address  these  safety  concerns. 

Request  To  Clarify  Shotpeening 
Requirements 

Unt;  commenter  questions  the 
effectiveness  of  on-wing,  glass  bead 
shotpeening  of  the  MLG  fittings,  as 
described  in  McDonnell  Douglas  DC-9 
Service  Bulletins  57-125  and  57-148. 
The  commenter  states  that,  in  order  to 
be  effective,  shotpeening  must  be 
controlled  precisely  to  attain  the 
required  Almen  Intensity.  The 
commenter  remarks  that  on-wing 
shotpeening  of  the  gear  fittings  cannot 
be  controlled  to  obtain  the  required 
Almen  Intensity  and  fatigue  life 
improvement.  The  commenter  specifies 
that  the  use  of  glass  particles  in  the 
landing  gear  area,  which  includes  many 
moveable  components,  raises  a  serious 
issue  of  system  contamination  and 
premature  failure  of  components  (i.e., 
bearings,  due  to  glass  particle 
contamination).  The  commenter  makes 
no  specific  request  for  a  change  to  the 
final  rule,  and  provides  no  engineering 
data  to  substantiate  that  the  fatigue  life 
improvement  is  reduced  or  that 
premature  failure  of  components  occurs 
due  to  system  contamination  from  glass 
particles. 

The  FAA  finds  that  some  clarification 
is  necessary.  Although  the  shotpeening 
process  described  in  the  service 
bulletins  has  been  used  in  service  for  a 
substantial  period  of  time,  neither  the 
FAA  nor  the  airplane  manufacturer  have 
received  any  reports  concerning  system 


contamination  or  premature  failure  of 
components.  Therefore,  the  FAA  finds 
that  no  change  to  the  final  rule  is 
necessary  in  this  regard.  However,  the 
FAA  would  consider  a  request  for 
approval  of  an  alternative  method  of 
compliance,  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this  AD, 
provided  that  adequate  justification  is 
presented  to  support  such  a  request. 

Request  To  Clarify  Number  of 
Necessary  Work  Hours 

One  commenter  states  that  the  actual 
work  hours  and  elapsed  times  required 
to  accomplish  the  actions  specified  in 
McDonnell  Douglas  IX;-9  Service 
Bulletin  57-148  differ  substantially 
from  the  figures  reflected  in  the  service 
bulletin.  The  commenter  remarks  that 
the  actual  work  hours  are  approximately 
400  more  than  the  number  specified  in 
the  service  bulletin,  and  that  the  actual 
elapsed  time  is  100  hours  more. 

The  FAA  infers  from  these  remarks 
that  the  commenter  requests  that  the 
FAA  revise  the  economic  impact 
information,  below,  to  increase  the 
number  of  work  hours  required  for 
accomplishment  of  the  actions  specified 
in  this  AD.  The  FAA  concurs  with  the 
commenter's  request.  The  FAA  has 
revised  the  number  of  work  hours 
estimated  for  accomplishment  of  the 
inspection  and  modification  specified  as 
Phase  2  in  McDonnell  Douglas  DC-9 
Service  Bulletin  57-148  from  36  to  436 
work  hours.  Estimated  hours  for  elapsed 
time  are  not  reflected  specifically  in  AD 
actions. 

After  careful  review  of  the  aval  lable 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Economic  Impact 

There  are  approximately  906  Model 
IX>-9  and  C-9  (military)  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  549 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  FAA  estimates  that  the 
replacement  specified  as  Option  1  in 
McDonnell  Douglas  DC-9  Service 
Bulletin  57-125  has  been  accomplished 
on  all  549  airplanes  of  U.S.  registry  that 
will  be  affected  by  this  AD.  (As 
discussed  previously,  accomplishment 
of  Option  1  was  required  by  AD  90-18- 
03.)  Accordingly,  the  FAA  finds  that  the 
replacement  required  by  this  AD  will 
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impose  no  additional  economic  burden 
on  any  U.S.  operator. 

However,  should  an  affected  airplane 
be  imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  will  require 
approximately  425  work  hours  to 
accomplish  Option  I.  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  will  be  $58,853 
per  airplane.  Based  on  these  figures,  the 
cost  impact  for  accomplishing  Option  1 
will  be  $84,353  per  airplane. 

The  FAA  estimates  that  all  549 
airplanes  of  U.S.  registry  will  be 
required  to  accomplish  the  inspection 
and  modification  specified  as  Phase  2  in 
McDonnell  Douglas  DC-9  Service 
Bulletin  57-148.  It  will  take 
approximately  436  work  hours  per 
airplane  to  accomplish  Phase  2,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$4,338  per  airplane.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  for  accomplishing  Phase  2  is 
estimated  to  be  $16,743,402.  or  $30,498 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
requirement  (Phase  2)  of  this  AD  action, 
and  that  no  operator  would  accomplish 
that  action  in  the  future  if  this  AD  were 
not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  ofSub^ts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g}.  40101.  40113, 
44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-05    McDonnell  Douglas:  Amendment 
39-9481.  EJocket  95-NM-16-AD. 

Applicability:  All  Model  [X:-9-10,  -20, 
-30,  —40.  and  -50  series  airplanes,  and  C-9 
(military)  series  airplanes:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  tteen 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  l)een  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  minimize  the  possibility  of  primary 
structural  damage  and  rupture  of  the  integral 
fuel  tank  due  to  overload  of  the  main  landing 
gear  (MLG)  caused  by  adverse  landing 
conditions,  and  subsequent  fuel  spillage  and 
a  resultant  fire,  accomplish  the  following: 

(a)  For  airplanes  on  which  Option  1  (or 
production  equivalent)  has  not  been 
accomplished  as  specified  in  McDonnell 
Douglas  DC-9  Service  Bulletin  57-125 
(original  issue  through  Revision  5):  Within  24 
months  after  the  effective  date  of  this  AD, 
replace  the  attach  fittings  of  both  the  right 
and  left  MLG's  in  accordance  with  Option  1 
of  the  Accomplishment  Instructions  of 
McDonnell  Douglas  DC-9  Service  Bulletin 
57-125,  Revision  5,  dated  November  5,  1990. 


Note  2:  Airplanes  on  which  Option  1  has 
been  accomplished  as  specified  in  any  of  the 
following  revisions  of  McDonnell  Douglas 
DC-9  Service  Bulletin  57-125,  are 
considered  to  be  in  compliance  with  this  AD 
and  no  further  action  is  required  by  this  AD: 


Servtce 

bulletin 

No. 

Revision  level 

Date 

57-125 

Revision  3  

Revision  4  

Revision  5 

October  28, 

1982;  Of 
June  21,  1983; 

or 
November  5, 

1990. 

(b)  For  airplanes  on  which  Option  1  has 
been  accomplished  as  specified  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
57-125  (original  version  through  Revision  2); 
but  on  which  Phase  2  has  not  been 
accomplished  as  specified  in  McDonnell 
Douglas  DC-9  Service  Bulletin  57-148 
(original  version  through  Revision  5):  Within 
24  months  after  the  effective  date  of  this  AD, 
inspect  and  modify  the  attach  fittings  of  both 
the  right  and  left  MLG's  in  accordance  with 
Phase  2  of  McDonnell  Douglas  DC-9  Service 
Bulletin  57-148,  Revision  5,  dated  November 
23,  1992. 

Note  3:  Airplanes  on  which  both  Option  1 
(or  a  production  equivalent)  has  been 
accomplished  as  sjjecified  in  any  of  the 
following  revisions  of  McDonnell  Douglas 
DC-9  Service  Bulletin  57-125:  and  Phase  2 
(or  a  production  equivalent)  has  been 
accomplished  as  specified  in  any  of  the 
following  revisions  of  McDonnell  Douglas 
DC-9  Service  Bulletin  57-148:  are 
considered  to  be  in  compliance  with  this  AD 
and  no  further  action  is  required  by  this  AD: 


Service 

bulletin 

Revision  level 

Date 

No. 

57-125 

(Original)  

January  26, 
1979;  Of 

Revision  1  

February  16, 
1979;  or 

Revision  2  

August  24, 
1979;  and 

57-148 

(Original)  

October  1. 
1982;  or 

Revision  1  

June  8,  1983;  or 

Revision  2  

August  9,  1989; 
or 

Revision  3 

September  1 1 , 
1990;  or 

Revision  4  

Fet>ruary  25, 
1991;  or 

Revision  5  

November  23, 

- 

1992. 

(c)  Accomplishment  of  the  actions  required 
by  this  AD  constitutes  terminating  action  for 
the  requirements  of  AD  80-06-04  Rl. 
amendment  39-4909,  and  AD  84-26-01, 
amendment  39-4971. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 


FAA,  Transport  Airplane  Directorate 
0{)erators  shall  submit  their  requests  thmug.h 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  4:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-9  Service 
Bulletin  57-125,  Revision  5,  dated  November 
5, 1990:  and  McDonnell  Douglas  DC-9 
Service  Bulletin  57-148,  Revision  5,  dated 
November  23,  1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.Q 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  G1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
February  26,  1996. 

Issued  in  Renton,  Washington,  on  January 
2,  1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc  96-187  Filed  1-25-96;  8:45  am) 

BILLING  CODE  4910-13-P 


14  CPR  Pari  39 

Oocnei  No   96  NM-91-AD:  Amendmenl 
3^  .9485    fiD  96-01-09] 

iiirv.o''thiness  Directives,  McDonnell 
Douglas  Model  DC-  9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

a.jEncy:  Federal  Aviation 
Administration,  DOT.; 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes, 
that  requires  installation  of  hydraulic 
line  restrictors  in  the  main  landing  gear 
(MLG).  and  modification  of  the 
hydraulic  damper  assembly  of  the  MI.G. 
This  amendment  is  prompted  by  reports 
of  vibration  occurring  in  the  MLG 
during  landing;  in  some  cases,  such 


vibration  has  led  to  the  collapse  of  the 
MIX..  The  actions  sjjecified  by  this  AD 
are  intended  to  prevent  incidents  of 
vibration  in  the  MLG,  which  can 
adversely  affect  the  integrity  of  the 
MLG. 

DATES:  Hffet:tive  February  26, 1996. 
Ihe  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
26.  1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
385.5  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW„ 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Waiter  KK-rm a;      \rruspace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes 
was  published  in  the  Federal  Register 
on  September  26,  1995  (60  FR  49523). 
That  action  proposed  to  require 
installation  of  hydraulic  line  restrictors 
in  the  main  landing  gear  (MLG),  and 
modification  of  the  hydraulic  damper 
assembly  of  the  MLG. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Four  commenters  support  the 
proposal. 

One  commenter  requests  that  the  FAA 
revise  the  proposal  to  include  references 
to  later  revisions  of  the  pertinent  service 
bulletins,  which  were  recently  released. 
The  FAA  concurs.  Subsequent  to  the 
issuance  of  the  proposal,  the  FAA 
reviewed  and  approved  Revision  1  of 
McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-276,  dated  October 


17, 1995;  and  Revision  1  of  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80- 
32-278,  dated  September  6,  1995.  These 
revisions  are  essentially  identical  to  the 
original  issues  of  the  service  bulletins 
(which  were  referenced  in  the  proposal), 
but  contain  additional  clarifying 
information.  Additionally,  the  FAA  has 
reviewed  and  approved  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin 
MD80-A32-286,  dated  September  11, 
1995,  which  contains,  among  other 
things,  instructions  for  installing  filtered 
restrictors  in  the  MLG  hydraulic  brake 
system.  The  FAA  has  revised  the  final 
rule  to  include  these  newly  released 
service  bulletins  as  additional  sources  of 
appropriate  service  instructions. 

One  commenter  requests  that 
paragraph  (a)  of  the  proposal  be  revised 
to  extend  the  compliance  time  for' 
installation  of  the  brake  line  restrictors. 
This  commenter  is  concerned  that  an 
ample  number  of  required  parts  will  not 
be  available  to  modify  its  large  fleet 
within  the  proposed  compliance  time  of 
9  months.  The  FAA  does  not  concur 
that  an  extension  of  the  compliance 
timeis  necessary.  In  McDonnell  Douglas 
MD-80  Service  Bulletin  MD80-32-276, 
the  manufacturer  recommended  that  the 
installation  of  the  restrictors  be 
accomplished  on  the  affected  fleet 
within  12  months.  Since  the  latest 
revision  of  that  service  bulletin  was 
issued  on  October  17,  1995,  the  FAA 
considers  it  to  be  substantiation  that  the 
manufacturer  can  support  parts 
production  and  delivery  for  the  affected 
fleet  through  October  17,  1996.  Since 
compliance  with  this  AD  is  required  by 
approximately  that  same  date,  the  FAA 
does  not  foresee  that  the  availability  of 
required  parts  will  be  a  problem  for 
operators.  However,  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety. 

One  commenter  requests  that  the  FAA 
defer  action  on  the  proposed 
requirements  of  paragraph  (b),  which 
would  require  operators  to  modify  the 
hydraulic  damper  assembly.  This 
commenter  contends  that  further 
research  and  testing  of  the  structural 
integrity  of  the  reservoir  should  be 
accomplished  first  to  substantiate  that 
the  installation  of  the  hydraulic  brake 
line  restrictors  (that  would  be  required 
by  paragraph  (a)  of  the  proposal!  will 
successfully  curb  the  vibration 
problems.  This  commenter  claims  that, 
if  the  most  vulnerable  part  of  the 
damper  design  is  the  reservoir,  then  no 
amount  of  "efficiency  improvements"  to 
the  basic  damper  assembly  will  help. 
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The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  finds 
that  the  previous  evaluations  of  this 
problem  confirm  that  the  reservoir 
failures  are  the  result  of  the  landing  gear 
vibration,  and  are  not  a  preceding 
failure  that  contributes  to  the  vibration. 
Based  on  these  evaluations  and  other 
data  obtained  to  date,  the  FAA 
maintains  that  the  modification  required 
by  paragraph  (b)  is  both  warranted  and 
appropriate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,100  Mode' 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  600  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD. 

Accomplishment  of  the  installation  of 
the  brake  line  restri^or,  as  described  in 
McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-276,  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$928  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
installation  on  U.S.  operators  is 
estimated  to  be  $700,800,  or  $1,168  per 
airplane. 

Accomplishment  of  the  modification 
of  the  hydraulic  damper  assembly,  as 
described  in  McDonnell  Douglas  MD-80 
Service  Bulletin  MD80-32-278,  will 
take  approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$4,000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
modification  on  U.S.  operators  is 
estimated  to  be  $2,6 16,000,  or  $4,360 
per  airplane. 

Based  on  the  figures  discussed  above, 
the  FAA  estimates  that  the  cost  impact 
of  this  AD  on  U.S.  operators  would  be 
approximately  $3,316,800,  or  $5,528  per 
airplane.  This  cost  impact  figure  is 
based  on  assumptions  that  no  operator 
has  yet  accomplished  any  of  the 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

Tne  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  guvernment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discus.sed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  Icnation  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-09    McDonaell  Douglas:  Amendment 
39-9485.  Docket  95-NM-91-AD. 
Applicability:  Model  DC-9-81  (MD-ai). 
-82  (MD-82).  -83  (MD-a3),  and  -87  (MD-87) 
series  airplanes,  and  Model  MD-88  airplanes; 
certificated  in  any  category;  and  listed  in  the 
following  McDonnell  Douglas  .Service 
Bulletins: 

•  McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-276,  dated  March  31, 
1995;  and 

•  McDonnell  Douglas  MD-80  Service 
Bulletin  MD80-32-278.  dated  March  31, 
1995. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified.  altere<i,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  descrit)ed  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  reduce  the  possibility  of  vibration  in  the 
main  landing  gear  (MLG)  that  can  adversely 
affect  its  integrity,  accomplish  the  following: 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
276,  dated  March  31,  1995,  that  have  not 
been  previously  modified  (installation  of 
brake  line  restrictors)  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
32-246:  Within  9  months  after  the  effective 
date  of  this  AD,  install  filtered  brake  line 
restrictors  in  the  ML£  hydraulic  brake 
system  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
276,  dated  March  31, 1995,  or  Revision  1, 
dated  October  17, 1995. 

Note  2:  Installation  of  the  filtered 
restrictors  in  accordance  with  the 
instructions  contained  in  McDonnell  Douglas 
MD-80  Alert  vService  Bulletin  MD80-A32- 
286,  dated  September  11,  1995,  is  considered 
acceptable  for  compliance  with  paragraph  (a) 
of  this  AD. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
278,  dated  March  31. 1995:  Within  36 
months  after  the  effective  date  of  this  AD, 
modify  the  hydraulic  damper  assembly  (by 
removing  shims,  increasing  bolt  torque,  and 
incorporating  changes  to  increase  the  volume 
of  fluid  passing  between  the  two  damper 
chambers)  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
278,  dated  March  31, 1995,  or  Revision  1, 
dated  September  6,  1995. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(e)  The  installation  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-80 
Service  Bulletin  MD80-32-276,  dated  March 
31, 1995;  or  McDonnell  Douglas  MD-80 
Service  Bulletin  MD80-32-276,  Revision  1, 
dated  October  17.  1995.  The  modification 
shall  be  done  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  MD80-32- 
278,  dated  March  31, 1995;  or  McDonnell 
Douglas  MI>-80  Service  Bulletin  MD80-32- 
278,  Revision  1,  dated  September  6, 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  jjart  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration.  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  26,  1996. 

Issued  in  Renton,  Washington,  on  January 
5.  1996. 


Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-475  Filed  1-25-96;  8:45  am) 

BILUNG  CODE  4910-13-P 


1i  CFR  Part  39  j 

DocKe'  Nc    95  -NM   250-AD    Amendment 
39 -948:    AD  96-02-02] 

airworthiness  Directives;  Airbus  Model 
A 330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nile;  request  for 
comments. 

Summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  installation  of  locking 
plates  at  the  guide  bushings  in  the  area 
of  the  spigot  bolt  for  certain  aft  flap 
track  attachments.  This  amendment  is 
prompted  by  reports  of  these  guide 
bushings  migrating  out  of  position  and 
resulting  in  a  partial  transfer  of  loads 
from  the  main  attachment  spigot  bolt  to 
two  fail-safe  bohs.  Since  the  fail-safe 
bolts  can  withstand  such  loads  for  only 
a  limited  time,  they  can  eventually  fail 
and  allow  the  wing  flap  to  separate  from 
the  airplane.  The  actions  specified  in 
this  AD  are  intended  to  prevent 
separation  of  the  wing  flap,  which  can 
lead  to  reduced  controllability  of  the 


airplane  and  injury  to  persons  or 
damage  to  property  on  the  ground. 
DATES:  Effective  February  12,  1996. 

I'ht'  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
12. 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Mart  h  j!B.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
250-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
f:!OGl  22-    >-)^"    fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A330  and 
.\340  series  airplanes.  The  DGAC 
advises  that  operators  have  reported 
finding  guide  bushings  in  the  area  of  the 
spigot  bolt  for  the  aft  wing  flap 
attachment  at  tracks  2  through  5  that 
have  migrated  out  of  position.  Such 
bushing  migration  was  found  on  one 
flight  test  airplane  and  on  two  in-service 
airplanes.  When  migration  of  the  guide 
bushing  takes  place,  it  can  result  in  a 
partial  transfer  of  loads  from  the  main 
attachment  spigot  bolt  to  two  fail-safe 
bolts.  Although  the  flaps  are  still 
operable  in  this  condition,  the  fail-safe 
bolts  are  able  to  withstand  the  loads 
only  for  a  limited  period  of  time.  If  the 
bolts  were  to  fail,  the  flap  then  could 
separate  from  the  airplane.  This 
condition,  if  not  corrected,  could  result 
in  reduced  controllability  of  the 
airplane,  and  possible  injury  to  persons 
or  damage  to  property  on  the  ground. 

Airbus  has  issued  Service  Bulletins 
A330-57-3028  (for  Model  A330  series 
airplanes),  and  A340-57-4032  (for 
Model  A340  series  airplanes),  both 
dated  June  6,  1995.  Theje  service 


bulletins  describe  procedures  for 
installing  locking  plates  at  the  bushings 
in  the  area  of  the  spigot  bolt  for  the  Hap 
track  attachment  at  flap  tracks  2  through 
5,  left-hand  and  right-hand.  Installation 
of  these  locking  plates  will  preclude  the 
possibility  of  migration  of  the  bushings, 
and  ensure  the  correct  function  of  the 
aft  track  attachment.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  (CN)  95-124- 
012(B)  (applicable  to  Model  A330  series 
airplanes),  and  CN  95-125-023(B) 
(applicable  to  Model  A340  series 
airplanes),  both  dated  June  21, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
E)GAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  migration  of  the  guide  bushings 
at  the  aft  wing  flap  attachments.  This 
AD  requires  the  installation  of  locking 
plates  at  the  Hap  track  attachments  on 
flap  tracks  2  through  5,  left-hand  and 
right-hand.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

None  of  the  Model  A330  or  A340 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiu^,  it  would  require 
approximately  40  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Required  parts  would  be 
furnished  by  the  manufacturer  at  no  cost 
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to  operators.  Based  on  these  figures,  the 
cost  impact  of  this  AD  would  be  $2,400 
per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  numljer 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econoioic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-250-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39. 13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-02-02    Airbus:  Amendment  39-9487. 
Docket  95-NM-250-AD. 

Applicability:  Model  A330-301,  0321. 
-322.  -341.  and  -342  series  airplanes;  and 
Model  A340-211,  -212.  -311.  and  -312 
series  airplanes;  on  whicti  Airbus 
Modification  43328  or  43479  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  rcpwired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  descril)ed  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  migration  of  the  guide  bushings 
in  the  area  of  the  spigot  ttolt  for  the  aft  flap 
track  attachments,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  3.500  total 
flight  cycles,  install  locking  plates  at  the 
guide  bushings  at  flap  track  attachments  2 
through  5,  left-hand  and  right-hand,  in 
accordance  with  Airbus  Service  Bulletin 
A330-57-3028  (for  Model  A330  series 
airplanes)  or  A340-57-4032  (for  Model  A340 
series  airplanes).  lx>th  dated  June  6,  1995,  as 
applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
Standardination  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
lns[)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A330-57-3028  (for  Model  A330  series 
airplanes),  dated  )une  6, 1995;  or  Airbus 
Service  Bulletin  A340-57-4032  (for  Model 
A340  series  airplanes),  dated  June  6, 1995;  as 
applicable.  This  incorjKiration  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  he  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
February  12,  1996. 

Issued  in  Renton,  Washington,  on  January 
11,1996 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-572  Filed  1-25-96;  8:45  am) 

BILUNG  CODE  4910-13-P  ^ 


14  CFR  Part  39 

pocket  No.  95-NM-66-AD;  Amendment 
39-8488;  AD  96-02-03] 

Airworthiness  Directives;  AirtHJS  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 


ACTION:  Final  rule. 


UMI 


SUMMARY:  This  amendment  supersedes 
::;  tvisung  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A3 10 
series  airplanes,  that  currently  requires 
inspections  to  detect  cracks  in  the  area 
of  the  shock  absorber  attachment  at  the 
top  of  the  barrel  at  the  main  landing 
gear  (MLG),  a  measurement  of  the  gap 
between  the  barrel  and  the  shock 
absorber  attachment;  and  corrective 
action,  if  necessary.  That  AD  was 
prompted  by  a  report  of  the  rupture  of 
the  aft  hinge  ana  of  the  left  MLG  barrel. 
This  amendment  requires  a 
measurement  of  the  gap  between  the 
washer  and  barrel  of  the  MLG,  eddy 
current  inspections  to  detect  cracking  of 
the  MLG  barrel,  correction  of  any 
discrepancy,  and  accomplishment  of 
certain  other  follow-on  actions. 
Terminating  actions  are  also  provided 
by  this  AD.  The  actions  specified  by  this 
AD  are  intended  to  prevent  collapse  of 
the  MLG. 

DATES:  Effective  Februaiy-  26,  1996. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
26, 1996. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Messier  Services,  45635  Willow 
Pond  Plaza,  Sterling.  Virginia  20164 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde,  Aerospace  Lngmeer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  91-22-52. 
amendment  39-8119  (57  FR  5372. 
February  14.  1992),  which  is  applicable 
to  all  Airbus  Model  A310  series 
airplanes,  was  published  in  the  Federal 
Register  on  November  8.  1995  (60  FR 
56271).  That  action  proposed  to  require 
a  measurement  of  the  gap  between  the 
washer  and  barrel  of  the  main  landing 
gear  (MLG),  eddy  current  inspections  to 
detect  cracking  of  the  MLG  barrel. 
correction  of  any  discrepancy,  and 
accomplishment  of  certain  other  follow- 
on  actions. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  F,\.'\  estimates  that  18  airplanes 
of  U.S  registry  will  be  affected  by  this 
proposed  AD 

To  accomplish  the  gap  measurements, 
visual  inspections,  and  other  follow-on 
actions  will  require  approximately  5 
work  hours  per  airplane,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  these 
required  actions  on  U.S.  operators  is 
estimated  to  be  $5,400,  or  $300  per 
airplane,  per  cycle. 

To  accomplish  the  eddy  cujrent 
inspections  will  require  approximately 
8  work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hoiu".  Based 
on  these  figures,  the  cost  impact  of  these 
required  inspections  on  U.S.  operators 
is  estimated  to  be  $8,640,  or  $480  per 
airplane,  per  inspection  cycle. 

Based  on  the  figures  discussed  above, 
the  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $14,040,  or 
S780  per  airplane.  The  cost  impact 
figures  are  based  on  assumptions  that  no 
<qjerator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Th^efore.  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
-^afety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6119  (57  FR 
5372,  February  14, 1992),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9488,  to  read  as  follows: 

96-02-03    Airbus  Industrie:  Amendment 
39-9488.  Docket  95-NM-66-AD. 
Supersedes  AD  91-22-52.  Amendment 
3^-8119. 

Applicability:  Model  A310  series  airplanes 
on  which  Airbus  Modification  1033 
(reference  Airbus  Service  Bulletin  A310-32- 
2066,  Revision  1,  dated  January  30,  1992)  has 
not  been  installed;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pierformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary-  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  bom  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
collapse  of  the  main  landing  gear  (MLG), 
accomplish  the  following: 

(a)  Perform  a  measurement  of  the  gap 
between  the  washer  and  barrel  at  the  times 
specified  in  paragraph  (a)(1)  or  (aK2)  of  this 
AD,  as  applicable,  in  accordance  with 
Messier  Bugatti  Airbus  A310  Service  Bulletin 
470-32-726,  Revision  2,  dated  February  8, 
1994. 

(1)  For  airplanes  equippied  with  MLG 
barrels  applicable  to  Table  No.  1  of  the 
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service  bulletin:  Perform  the  measurement 
within  8  days  after  the  effective  date  of  this 
AD. 

(2)  For  airplanes  equipped  with  MLG 
barrels  applicable  to  Table  No.  2  of  the 
service  bulletin;  Perform  the  measurement 
within  3  months  after  the  effective  date  of 
this  AD. 

(b)  If  the  gap  measurement  is  less  than  1 
mm  (0.04  in.):  Accomplish  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD.  as  applicable. 

(1)  For  airplanes  equipped  with  MLG 
barrels  applicable  to  Table  No.  1  of  the 
service  bulletin:  No  further  action  is  required 
by  this  paragraph  for  those  airplanes. 

(2)  For  airplanes  equipped  with  MLG 
barrels  applicable  to  Table  No.  2  of  the 
service  bulletin:  Prior  to  further  flight,  coat 
the  MLG  barrel  and  shock  absorber 
connecting  rod  nut  with  a  rubber  sealant  in 
accordance  with  Messier  Bugatti  Airbus 
A310  Service  Bulletin  470-32-726,  Revision 
2.  dated  February  8.  1994. 

(c)  If  the  gap  is  equal  to  or  greater  than  1 
mm  (0.04  in):  Accomplish  paragraphs  (c)(1), 
(c)(2).  and  (c)(3)  of  this  AD.  as  applicable,  in 
accordance  with  Messier  Bugatti  Airbus 
A310  Service  Bulletin  470-32-726,  Revision 
2.  dated  February  8. 1994. 

(1)  For  all  airplanes:  Within  15  days  after 
accomplishing  the  measurement  required  by 
paragraph  (a)  of  this  AD,  perform  a  gap 
recovery  procedure  in  accordance  with 
paragraph  2.B.(S)  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(2)  For  airplanes  equipped  with  MLG 
barrels  applicable  to  Table  No.  2  of  the 
service  bulletin:  Prior  to  further  flight  after 
accomplishing  the  gap  recovery  procedure 
required  by  paragraph  (c)(  1 )  of  tkis  AD.  coat 
the  MLG  t»rrel  and  connecting  rod  nut  with 
a  rubber  sealant  in  accordance  with  the 
service  bulletin. 

(3)  For  all  airplanes:  Within  15  days  after 
accomplishing  the  measurement  required  by 
paragraph  (a)  of  this  AD,  perform  a  visual 
inspection  to  detect  cracks  of  the  MLG  barrel, 
in  accordance  with  paragraph  2.B.1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If  no  crack  is  detected:  Repeat  the  visual 
inspection  thereafter  at  intervals  not  to 
exceed  7  days  until  the  eddy  current 
inspection  required  by  paragraph  (d)  of  this 
AD  is  accomplished. 

(ii)  If  any  crack  is  detected:  Prior  to  further 
flight,  replace  the  MLG  barrel  with  a  barrel 
that  has  been  modified  in  accordance  with 
Messier  Bugatti  Service  Bulletin  470-32-640, 
dated  |uly  11.  1988.  and  Messier  Bugatti 
Service  Bulletin  470-32-763,  dated  February 
28.  1994.  Accomplishment  of  this 
replacement  shall  be  done  in  accordance 
with  Messier  Bugatti  Airbus  A310  Service 
Bulletin  470-32-726.  Revision  2,  dated 
February  8,  1994.  After  accomplishment  of 
this  replacement,  no  further  action  is 
required  by  this  AD. 

(d)  Except  as  provided  by  paragraph 
(c)(3)(ii)  of  this  AD  (MLG  barrel 
replacement):  Following  accomplishment  of 
either  paragraph  (b)  or  (c)  of  this  AD,  and  at 
the  applicable  times  specified  in  Table  No.  1 
and  Table  No.  2  of  Messier  Bugatti  Airbus 
A310  Service  Bulletin  470-32-726.  Revision 
2.  dated  February  8,  1994,  remove  the  rubber 
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sealant  and  perform  an  eddy  current 
inspection  to  detect  cracks  of  the  MLG  barrel 
in  accordance  with  Table  No.  3  of  that 
service  bulletin. 

(1)  If  no  crack  is  detected:  At  the  times 
specified  in  Table  No.  3  of  the  service 
bulletin,  perform  the  various  follow-on 
actions  in  accordance  with  the  service 
bulletin.  (The  follow-on  actions  include 
repetitive  gap  measurements,  repetitive  eddy 
current  and  visual  inspections,  installation  of 
a  new  bushing,  and  replacement  of  the 
bronze  washer  with  a  stainless  steel  washer.) 

(i)  However,  in  lieu  of  installing  a  new 
bushing  on  crack-free  barrels  having  no 
oxidation  of  the  cadmium  plating  at  the  next 
overhaul,  as  specified  in  the  service  bulletin, 
operators  must  either  ref)eat  the  gap 
measurement  and  eddy  current  inspection  at 
intervals  not  to'exceed  2  years,  or  install  a 
new  bushing  and  replace  the  bronze  washer 
at  the  upper  part  of  the  MLG  tiarrel  with  a 
stainless  steel  washer,  in  accordance  with  the 
service  bulletin. 

(ii)  After  accomplishment  of  the 
installation  of  a  new  bushing  (reference 
Messier  Bugatti  Service  Bulletin  470-32-640) 
and  the  replacement  of  the  bronze  washer 
(reference  Messier  Bugatti  Service  Bulletin 
470-32-763),  no  further  action  is  required  by 
this  AD. 

(2)  If  any  crack  is  detected:  Prior  to  further 
flight,  replace  the  barrel  with  a  barrel  that  has 
been  modified  in  accordance  with  Messier 
Bugatti  Service  Bulletin  470-32-640.  dated 
)uly  11.  1988,  and  Messier  Bugatti  Service 
Bulletin  470-32-763,  dated  February  28. 
1994.  Accomplishment  of  this  replacement 
shall  be  done  in  accordance  with  the  Messier 
Bugatti  Airbus  A310  Service  Bulletin  470- 
32-726.  Revision  2,  dated  February  8.  1994, 
After  accomplishment  of  this  replacement, 
no  further  action  is  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 

.  used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Messier  Bugatti  Airbus  A310  Service 
Bulletin  470-32-726.  Revision  2,  dated 
February  8.  1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Messier  Services,  45635 
Willow  Pond  Plaza.  Sterling.  Virginia  20164. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 


Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
February  26,  1996. 

Issued  in  Renton,  Washington,  on  January 
11,1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  96-571  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Custom b  S«arvic« 

19  CFR  PART  4 
[T.D.  9fr-11] 
RIN  1515-AB37 

Prellfninary  Vesse'  Entry  ano  Per'-'iits 
to  Lade  ar.o  .jmaat: 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMAAY:  This  docum^t  amends  the 
Customs  Regulations  regarding  the 
preliminary  entry  of  vessels  arriving  in 
ports  of  the  United  States  and  the 
granting  of  permits  for  the  lading  and 
unlading  of  merchandise  from  those 
vessels.  The  Customs  Regulations 
regarding  this  subject  are  being 
amended  to  accurately  reflect  recent 
changes  to  the  und«rlying  statutory 
authority,  enacted  as  part  of  the 
Customs  Modernization  Act. 
EFFECTIVE  DATE:  February  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Scopa,  Office  of  Field 
Operations,  202-927-3112  (operational 
matters),  or  Larry  L.  Burton,  202-482- 
6940  (legal  matters). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8,  1993,  amendments  to 
certain  Customs  and  navigation  laws 
became  effective  as  the  result  of  the 
President  signing  Pub.  L.  103-182,  Title 
VI  of  which  is  popularly  known  as  2  the 
Customs  Modernization  Act  (the  Act). 
Sections  653  and  656  of  the  Act 
significantly  amended  the  statutes 
governing  the  entry  and  the  lading  and 
unlading  of  vessels  in  the  United  States. 
These  operations  are  governed, 
respectively,  by  sections  434  and  448  of 
the  Tariff  Act  Of  1930,  as  amended  (19 
U.S.C.  1434  and  1448). 

Prior  to  these  amendments,  the  entry 
of  vessels  of  the  United  States  and 
vessels  of  foreign  countries  had  been 


UMI 


governed  by  separate  statutes  (19  U.S.C. 

1434  and  1435),  neither  of  which 
included  elements  concerning 
preliminary  vessel  entry  or  the  boarding 
of  vessels.  The  Act  repealed  section 

1435  and  amended  section  1434  to 
provide  for  the  entry  of  American  and 
foreign-documented  vessels  under  the 
same  statute.  Additionally,  the  amended 
section  1434  now  provides  authority  for 
the  promulgation  of  regulations 
regarding  preliminary  vessel  entry,  and 
while  neither  mandating  boarding  for  all 
vessels  nor  specifying  that  optional 
boarding  must  be  accomplished  at  any 
particular  stage  of  the  vessel  entry 
process,  the  amended  law  does  require 
that  a  sufficient  number  of  vessels  be 
boarded  to  ensure  compliance  with  the 
laws  enforced  by  the  Customs  Service. 

Section  1448  had  previously  linked 
the  granting  of  preliminary  vessel  entry 
to  a  mandatory  boarding  requirement 
and  the  physical  presentation  of 
manifest  documents  to  the  Customs 
boarding  officer.  The  amended  section 
1448  no  longer  contains  provisions 
regarding  preliminary  vessel  entry, 
vessel  boarding,  or  manifest 
presentation,  matters  which  are  now 
provided  for  in  other  statutes.  Section 
1448  now  states  that  Customs  may 
electronically  issue  permits  to  lade  or 
imlade  merchandise,  pursuant  to  an 
authorized  data  interchange  system. 

The  regulations  which  implement  the 
statutory  authority  for  the  granting  of 
preliminary  vessel  entry  and  the 
issuance  of  permits  to  lade  and  unlade 
merchandise  are  contained  in  sections 
4.8  and  4.30  of  the  Customs  Regulations 
(19  CFR  4.8  and  4.30).  These  provisions 
still  contain  mandatory  boarding  and 
physical  document  presentation 
requirements,  and  of  course  do  not 
include  any  reference  to  an  electronic 
permit  issuance  option. 

On  March  18.  1994,  a  document  was 
published  in  the  Federal  Register  (59 
FR  12878)  soliciting  comments 
regarding  a  proposal  to  amend  sections 
4.8  and  4.30  of  the  Customs  Regulations 
(19  CFR  4.8  and  4.30),  in  order  to 
properly  implement  the  amended 
statutory  authority.  This  document 
considers  the  comments  received  and 
amends  the  cited  sections  of  the 
Customs  Regulations. 

Discussion  of  Comments 

Thirty  comments  were  received  in 
response  to  the  proposal.  There  were 
thirteen  comments  received  from  vessel 
operators,  nine  from  vessel  agents,  six 
from  vessel  and  import  trade  groups, 
one  from  a  customs  broker,  and  one 
from  a  labor  union.  Of  the  thirty 
comments  received,  twenty-eight  of 
them  expressed  enthusiastic  and 


unqualified  support  for  the  published 
proposal.  A  discussion  of  the  remaining 
comments  follows. 

Comment:  One  commenter  stated  that 
while  the  inclusion  of  elements 
concerning  the  electronic  transmission 
of  information  was  both  welcome  amd 
necessary,  our  proposal  was  "vague"  in 
this  regard.  It  is  stated  that  if  the 
authorized  electronic  system 
contemplated  by  Customs  is  one  which 
will  be  used  with  the  Automated 
Commercial  System  (ACS),  that  fact 
should  have  been  made  clear  and 
guidelines  should  have  been  published. 
The  question  of  compliance  by  Customs 
with  19  U.S.C.  1412,  as  enacted  by 
section  631  of  the  Customs 
Modernization  Act,  was  also  raised.  The 
newly  enacted  section  provides,  in  its 
entirety,  that  with  regard  to  the  National 
Custonas  Automation  Program  (the 
Program): 

The  goals  of  the  Program  are  to  ensiu^ 
that  all  regulations  and  rulings  that  are 
administered  or  enforced  by  the 
Customs  Service  are  administered  and 
enforced  in  a  manner  that — 

(1)  is  vmiform  and  consistent; 

(2)  is  as  minimally  intrusive  upon  the 
normal  flow  of  business  activity  as 
practicable;  and 

(3)  improves  compliance. 

The  commenter  goes  on  to  urge  that 
if  Customs  is  contemplating  revised 
requirements  for  the  submission  of 
information  electronically,  that  existing 
legal  considerations  concerning 
electronic  commercial  document 
transactions  be  taken  into  account. 

Response:  The  quoted  statutory 
language  merely  recites  the  goals  of  the 
automation  program  when  that  program 
is  eventually  devised  and  published. 
The  amendments  presented  in  this 
document  do  not  implement  an 
automation  program;  they  are  simply 
intended  to  authorize  the  voluntary 
utilization  of  such  a  system,  once 
implemented,  in  transacting  operations 
under  sections  4.8  and  4.30  of  the 
regulations. 

Further,  Customs  will  implement 
regulations  concerning  how  electronic 
transmission  of  documents  and 
information  may  be  accomplished  only 
after  a  thorough  investigation  and  with 
a  full  appreciation  of  all  legal  and 
practical  considerations.  The  process 
will,  as  always,  invite  public 
participation. 

Comment:  One  commenter  correctly 
states  that  section  434,  Tariff  Act  of 
1930  (as  amended  by  section  653  of  the 
Customs  Modernization  Act)  19  U.S.C. 
1434,  places  an  affirmative  obligation 
upon  Customs  to  board  a  sufficient 
number  of  vessels  during  the 
preliminary  entry  process  to  ensure 


compliance  with  various  provisions  of 
law.  The  commenter  then  goes  on  to 
rely  upon  language  in  the  legislative 
history  relating  to  section  653  in  an 
effort  to  fix  the  number  of  vessels  to  be 
boarded.  It  is  urged  that  the  number  of 
vessels  boarded  be  published  in  the 
Federal  Register,  and  that  the 
regulations  themselves  state  that  the 
number  of  vessel  boardings  may  not  be 
decreased. 

Response:  The  commenter  does  not 
suggest  that  the  amended  statute  is  in 
any  way  ambiguous,  and  neither  does 
Customs  beUeve  it  to  be.  With  statutory 
authority  clear  on  its  face,  there  is  no 
need  to  seek  clarification  in  the  history 
of  the  law.  The  statute,  in  setting  forth 
that  Customs  shall  board  a  sufficient 
number  of  vessels  to  ensure  compliance 
with  the  laws  it  administers,  merely 
reinforces  the  underlying  current 
prevalent  throughout  the  Customs 
Modernization  Act.  That  common 
theme  is  the  vesting  in  Customs  of  broad 
discretion  to  promulgate  regulations  and 
install  procedures.  There  is  no  question 
that  Customs  will  continue  to  board 
vessels  for  the  piupose  of  enforcing  the 
laws  of  the  United  States.  Effectively 
ensuring  enforcement  of  U.S.  laws  can 
best  be  realized  by  boarding  vessels 
when  circimistances  suggest  that  a 
Customs  presence  is  warranted,  to 
include  random  boardings.  Boarding 
quotas  will  not  further  the  ends  of  the 
statute  as  reflected  in  its  plain  words. 

Conclusion 

After  careful  consideration  of  all 
comments  received  as  well  as  further 
review  of  the  matter,  it  has  been 
determined  that  the  amendments  should 
be  adopted  as  proposed. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
they  are  not  subject  to  the  regulatory 
analysis  or  other  requirements  of  5 
U.S.C.  603  and  604. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  dociunent 
was  Larry  L.  Burton,  Carrier  Rulings 
Branch,  U.S.  Customs  Service.  However, 
personnel  fi-om  other  Customs  offices 
participated  in  its  development. 
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List  of  Subjects  in  19  CFR  Part  4 

Customs  duties  and  inspection. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

Amendments  to  the  Regulations 

Part  4,  Customs  Regulations  (19  CFR 
Pnrt  4),  is  amended  as  set  forth  below. 

PAK-  .     VESSELS  IN  FOREIGN  AND 
DOME  STIC  TRADES 

1.  The  general  authority  citation  for 
Part  4.  Customs  Regulations  (19  CFR 
Part  4)  and  specific  authority  citation  for 
section  4.8  continue,  and  the  specific 
authority  citation  for  section  4.30  is 
revised,  to  read  as  follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  66, 
1431.  1433.  1434. 1624;  46  U.S.C.  App.  3.  91; 

***** 

Section  4.8  also  issued  under  19  U.S.C 
1448,  1466; 

***** 

Section  4.30  also  issued  under  19  U.S.C 
288.  1446.  1448.  1450-1454,  1490; 


2.  Section  4.8  is  revised  to  read  as 
follows: 

§  4.8    Preliminary  entry. 

Preliminary  entry  allows  a  U.S.  or 
foreign  vessel  arriving  under 
circumstances  which  require  it  to 
formally  enter,  to  discharge  cargo, 
passengers,  or  baggage  prior  to  making 
formal  entry.  The  granting  of 
preliminary  entry  may  be  accomplished 
electronically  pursuant  to  an  authorized 
electronic  data  interchange  system,  or 
by  other  means  of  communication 
approved  by  the  Customs  Service. 
Pteliminary  entry  must  be  made  in 
compliance  with  §  4.30  of  this  part.  The 
granting  of  preliminary  vessel  entry  by 
the  Customs  Service  may  be 
conditioned  upon  the  presentation  of  a 
completed  Customs  Form  1300 
(Master's  Certificate  on  Preliminary 
Entry)  to  Customs  during  discretionary 
vessel  boarding,  or  upon  the  filing  with 
Customs  of  a  Customs  Form  1300  or  its 
equivalent  by  electronic  or  other  means 
in  instances  where  vessels  are  not 
boarded. 

3.  Section  4.30  (a)  is  amended  by 
renioving  the  period  at  the  end  and 
adding  the  words  "or  electronically 
pursuant  to  an  authorized  electronic 
data  interchange  system  or  other  means 
of  communication  approved  by  the 
Customs  Service."' 

4.  Section  4.30(b)  is  amended  by 
adding  after  the  phrase  "Customs  Form 
3171,"  the  words  "  or  electronically 
pursuant  to  an  authorized  electronic 
data  interchange  system  or  other  means 


Federui  Rej^ister   '  Vol    61.  No.  18  /  Friday,  January  26.  1996  /  Rules  and  Regulations 


2415 


of  communication  approved  by  the 
Customs  Service,". 
Geor;^ ).  Weise, 

(Commissioner  of  Customs. 

Approved:  November  24,  1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  96-1327  Filed  1-25-96;  8:45  ami 

BILUNG  COOE  4S20-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Office  of  the 
Commissioner 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Chug 
Administration  (FDA)  is  amending  the 
regulations  for  redelegations  of 
authority  from  the  Commissioner  of 
Food  and  Drugs  to  other  officers  of  FDA 
in  order  to  give  the  Associate 
Commissioner  for  Policy  Coordination, 
Office  of  Policy,  authority  to  issue 
Federal  Register  notices  and  proposed 
and  final  regulations  for  FDA.  This 
action  is  being  taicen  in  order  to  hasten 
the  process  of  issuing  such  notices  and 
proposed  and  final  regulations.  This 
authority  may  not  be  further  redelegated 
at  this  time. 

EFFECTIVE  DATE:  January  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings.  Division  of 
Management,  Systems  and  Policy 
(HFA-340).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4976. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  regulations  in  §5.20 
General  redelegations  of  authority  from 
the  Commissioner  to  other  officers  of  the 
Food  and  Drug  Administration  (21  CFR 
5.20)  in  order  to  add  the  title  of 
Associate  Commissioner  for  Policy 
Coordination  to  those  authorized  to 
issue  Federal  Register  notices  and 
proposed  and  final  regulations  for  FDA. 
This  action  is  being  taken  in  order  to 
hasten  the  process  of  issuing  such 
notices  and  proposed  and  final 
regulations. 

Further  redelegation  of  these 
authorities  is  not  authorized  at  this 
time.  Authority  delegated  to  a  position 
by  title  may  be  exercised  by  a  person 
officially  designated  to  serve  in  such 


position  in  an  acting  capacity  or  on  a 
temporary  basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and. 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 


PARTS— DELEGA  TO.  s  3F 
AUTHORITY  AN r^      p     i  n  Z  a 


'ON 


1.  The  authority  citation  tor  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504.  552,  App.  2;  7 
use.  138a,  2271;  15  U.S.C  638.  1261-1282. 
3701-37118;  sees.  2-12  of  the  Fair  Paclcaging 
and  Lat)eling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50.  61-63.  141-149.  467f.  679(b}. 
801-886,  1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
use  321-394);  35  U.S.C  156;  sees.  301. 
302.  303.  307.  310,  311.  351.  352,  354.  361, 
362.  1701-1706;  2101,  2125.  2127.  2128  of 
the  Public  Health  Service  Act  (42  U.S.C  241. 
242.  242a.  2421.  242n.  243.  262.  263.  263b. 
264.  265,  300u-300u-5,  300aa-l,  300aa-25, 
300aa-27.  300aa-28);  42  U.S.C  1395y. 
3246b.  4332.  4831(a).  10007-10008;  E.G. 
11490,  11921,  and  12591;  sees.  312,  313.  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Pub.  L.  99-660  (42  U.S.C.  300aa-l 
note). 

2.  Section  5.20  is  amended  by  revising 
paragraph  {f)(l)  to  read  as  follows: 

§  5.20    General  redelegations  of  authority 
from  ttw  Commissioner  to  ottter  officers  of 
ttie  Food  and  Drug  Administration. 

*         •         *         •         * 

(f)(1)  The  Deputy  Commissioner  for 
Policy  and  the  Associate  Commissioner 
for  Policy  Coordination  are  authorized 
to  perform  any  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  with 
respect  to  the  issuance  of  Federal 
Register  notices  and  proposed  and  final 
regulations  of  the  Food  and  Drug 
Administration. 


Dated:  January  19,  1996. 
William  B.  Schultz, 

Deputy  Commissioner  fnr  Policy. 
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21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Chlortetracycline,  Suifathiazoie, 
Penicillin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Fermenta  Animal  Health  Co.  The 
supplement  provides  for  use  of  fixed 
combination  Type  A  medicated  articles 
containing  chlortetracycline, 
suifathiazoie,  and  penicillin  in  making 
Type  B  and  C  medicated  swine  feeds  for 
swine  from  10  pounds  to  6  weeks  post- 
weaning. 

EFFECTIVE  DATE:  January  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  McCorniack.  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  301-594- 
1607. 

SUPPLEMENTARY  INFORMATION:  Fermenta 
Animal  Health  Co.,  10150  North 
Executive  Hills  Blvd.,  Kansas  City,  MO 
64153,  filed  a  supplement  to  NADA  39- 
077  CSPTM  250  (20  grams  (g)  of 
chlortetracycline  (as  the  hydrochloride), 
20  g  of  suifathiazoie,  and  10  g  of 
penicillin  (as  penicillin  procaine),  per 
pound)  and  CSP^m  500  (40  g  of 
chlortetracycline  (as  the  hydrochloride), 
40  g  of  suifathiazoie,  and  20  g  of 
penicillin  (as  penicillin  procaine),  per 
pound).  The  NADA  provides  for  use  of 
fixed  combination  Type  A  medicated 
articles  to  make  Type  B  and  C 
medicated  swine  feeds  for  prestarter, 
starter,  grower,  and  finisher  rations.  The 
supplement  provides  for  prestarter  and 
starter  rations  to  be  given  to  swine  from 
10  pounds  of  body  weight  to  6  weeks 
postweaning  for  reduction  of  incidence 
of  cervical  abscesses,  treatment  of 
bacterial  enteritis  (salmonellosis  or 
necrotic  enteritis  caused  by  Salmonella 
choleraesuis  and  vibrionic  dysentery), 
maintenance  of  weight  gains  in  the 
presence  of  atropic  rhinitis,  increased 
rate  of  weight  gain  and  improved  feed 
efficiency.  The  supplement  is  approved 
as  of  January  26,  1996,  and  the 
regulations  are  amended  in  §558.155 
(21  CFR  558.155)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  the  agency  is  revising  the 
section  heading  for  §  558.155  to  reflect 
the  active  ingredients  as  on  the  label, 
i.e.,  that  the  product  is  known  as 
chlortetracycline  with  suifathiazoie  and 
penicillin,  not  as  chlortetracycline 
hydrochloride  with  procaine  penicillin 
and  suifathiazoie.  The  approvals 
paragraph  does  specify  the  salts  and 
esters  approved  for  use. 

In  §  558.155(d)  the  feed  consumption 
table  is  removed.  The  performance  or 
therapeutic  claims  of  the  product  are 
based  on  ad  libitum  consumption  and 


not  the  minimum  desired  daily  feed 
intake  consumption  values  reported  in 
the  table.  This,  together  with  changes  in 
weaning  weights,  renders  the  table 
obsolete.  Also„the  indications  for  use 
are  editorially  revi.sed  to  clarify  the 
indications  for  each  feeding  group. 

The  product,  chlortetracycline, 
suifathiazoie.  and  penicillin,  in 
combination  in  a  Type  A  medicated 
article,  is  a  new  animal  drug  used  to 
make  Type  B  and  Type  C  medicated 
feeds.  As  provided  in  §  558.4(b),  the 
combination  drug  product  is  a  Category 
II  drug  because  it  requires  a  withdrawal 
period  at  its  lowest  continuous  use 
level.  Therefore,  it  requires  an  approved 
Form  FDA  1900  for  making  Type  B  or 
Type  C  medicated  feeds  as  in  approved 
NADA  39-077  and  in  §  558.155. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  does  not  qualify 
for  marketing  exclusivity  because  the 
supplement  does  not  contain  reports  of 
new  clinical  or  field  investigations 
(other  than  bioequi valence  or  residue 
studies)  or  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant. 

"The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAl  DRuGS  ^  C  p 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 


Authority:  Stec.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

2.  Section  558.155  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)(2)  and  (d)(3)  to  read  as 
follows: 

§558.155    Chlortetracycline,  suifathiazoie, 
penicillin. 

***** 

(d)  *     *     * 

(2)  Indications  for  use.  For  reduction 
of  incidence  of  cervical  abs<"esses. 
Treatment  of  bacterial  enteritis 
(salmonellosis  or  necrotic  enteritis 
caused  by  Salmonella  choleraesuis  and 
vibrionic  dysentery).  Maintenance  of 
weight  gains  in  the  presence  of  atrophic 
rhinitis.  Swine  10  pounds  of  body 
weight  to  6  weeks  post-weaning: 
Increased  rate  of  weight  gain  and 
improved  feed  efficiency.  Swine  6  to  16 
weeks  post-weaning:  Increased  rate  of 
weight  gain. 

(3)  Limitations.  For  swine  raised  in 
confinement  (dry-lot)  or  on  limited 
pasture.  Feed  as  sole  ration.  Withdraw 
7  days  prior  to  slaughter. 

Dated:  January  3,  1996. 
Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  96-1323  Filed  1-25-96;  8:45  am) 
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DEP^  RTWENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD02-95-003] 

RIN2115-AE84 

Regulated  Navigation  Area;  Ohio  River 
Mile  466.0  to  Mile  473.0 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  regulated  navigation  area 
on  the  Ohio  River  in  the  Cincinnati,  OH 
area.  The  rule  is  needed  to  control 
vessel  traffic  while  transiting 
downbound  at  night  during  high  water 
conditions  in  the  regulated  area.  The 
rule  will  restrict  commercial  navigation 
in  the  regulated  area  for  the  safety  of 
vessel  traffic  and  the  protection  of  life 
and  property  along  the  river. 
EFFECTIVE  DATE:  This  ru^e  is  effective 
February  26.  1996. 

ADDRESSES:  The  Commanding  Officer. 
U.S.  Coast  Guard  Marine  Safety  Office. 
Louisville,  KY,  maintains  the  public 
docket  for  this  rule.  The  documents  and 
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other  materia  is  referenced  in  thi.s  notice 
will  be  available  for  inspection  at  the 
U.S.  Coast  Guard  Marine  Safety  Office, 
600  Martin  Luther  King  Place,  Room 
360,  Louisville,  KY  40202-2230.  Normal 
office  hours  are  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INF0RMATIC3N  CONTACT: 
Lieutenant  Gregory  A.  Howard,  Project 
Officer.  U.S.  Coast  Guard  Marine  Safety 
Office.  Louisville,  Kentucky  at  (502) 
S82-'iiq4 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information:  The  principal 
(jersons  involved  in  drafting  this  document 
are  Lieutenant  Gregory  A.  Howard.  Project 
Officer  for  the  C^aptain  of  the  Port.  Louisville, 
Kentucky  (502)  582-5196  and  Lieutenant  S. 
Moody.  Pro(et:t  Attorney.  Second  Coast 
Guard  District  Legal  Office.  St.  Louis,  MO 
(314)  539-3900. 

Background  and  Purpose 

On  May  16.  1995  the  Notice  of 
Proposed  Rule  Making  was  published  in 
the  Federal  Register  at  60  FR  26012.  No 
comments  were  received  from  the  date 
of  publication  of  the  proposed  rule  until 
the  end  of  the  comment  period  on  July 
17,  1995.  Therefore  the  Coast  Guard  is 
establishing  this  regulated  navigation 
area  by  this  final  rule  with  only  a  minor 
change  to  the  proposed  rule. 

The  situation  requiring  this  regulation 
is  periodic  high  water  conditions  on  the 
Ohio  River  in  the  vicinity  of  Cincinnati, 
Ohio.  The  Ohio  River  in  the  Cincinnati 
area  is  hazardous  to  transit  under  the 
best  conditions.  To  transit  the  area, 
mariners  must  navigate  through  several 
sweeping  turns  and  seven  bridges. 
When  the  water  level  in  the  Ohio  River 
reaches  45  feet  on  the  Cincinnati  gauge, 
river  currents  increase  and  become  very 
unpredictable,  making  it  difficult  for 
downbound  vessels  to  maintain 
steerageway.  Ehiring  the  period  of  1983- 
1993  there  were  13  marine  casualties 
involving  towboats  from  mile  468.5  to 
mile  473.0  on  the  Ohio  River.  A  review 
of  the  ca.se  documentation  showed  that 
seven  of  the  thirteen  cases  mentioned 
high  water  specifically  or  used  terms 
such  as  "swift  current"  or  "heavy 
current"  as  contributing  factors  to  the 
casualties.  Nine  of  these  cases  involved 
tows  greater  than  600  feet  in  length;  six 
of  the  cases  involved  downbound  tows; 
and  five  cases  occurred  at  night.  During 
hours  of  darkness  the  background  lights 
of  the  city  of  Cincinnati  hamper 
mariners'  ability^o  maintain  sight  of  the 
front  of  their  tow.  This  rule  is  intended 
to  protect  the  public  and  the 
environment,  at  night  during  periods  of 
high  water,  from  a  potential  hazard  of 
large  downbound  tows  carrying 


hazardous  material  through  the 
regulated  area. 

In  the  past,  the  Captain  ^f  the  Port, 
Louisville.  Kentucky  has  responded  to 
this  hazard  by  issuing  a  Temporary 
Final  Rule  to  establish  a  Safety  Zone  in 
the  area  when  warranted  by  high  water 
conditions.  This  rule  is  intended  to 
establish  a  permanent  Regulated 
Navigation  Area  in  which  restrictions 
are  activated  and  deactivated  as  a 
function  of  river  level.  The  number  df 
days  that  traffic  will  be  affected  by  this 
rule  will  vary  from  several  days  to 
several  weeks  depending  on  the  river 
levels.  A  permanent  Regulated 
Navigation  Area  will  permit  vessels  and 
commerce  using  the  Ohio  River  to  plan 
and  schedule  their  tow  traffic 
accordingly. 

Discussion  of  Regulations 

This  rule  would  establish  a  Regulated 
Navigation  Area  on  the  Ohio  River  in 
the  Cincinnati.  Ohio  area.  The 
restrictions  for  the  Regulated  Navigation 
Area  will  only  be  in  effect  from  one-half 
hour  before  sunset  to  one-half  hour  after 
sunrise  whenever  the  river  level  is  at  or 
above  45  on  the  Cincinnati  gauge.  The 
rule  prohibits  transit  by  downbound 
tows  containing  cargoes  regulated  by 
title  46  Code  of  Federal  Regulations 
Subchapter  D  and  O  which  have  a  tow 
length  exceeding  600  feet  in  length  not 
including  the  tow  boat;  requires  all 
commercial  vessels  in  the  regulated 
navigation  area  to  monitor  VHF-FM 
radiotelephone  Channel  13;  requires  all 
downbound  commercial  vessels  to 
attempt  to  contact  other  vessels  in  the 
regulated  navigation  area  shortly  before 
entering  the  area  (this  is  a  change  from 
the  Notice  of  Proposed  Rule  Making 
which  required  contact  shortly  after 
entering  the  area);  and  prohibits  vessels 
fix>m  loitering  in  the  navigation  channel. 

Since  the  water  level  otlhe  Ohio 
River  is  seasonal  and  not  predictable, 
establishing  fixed  calendar  dates  for  the 
regulation  is  not  practical.  The  rule  is 
structured  to  permit  the  Captain  of  the 
Port,  Louisville.  Kentucky  to  activate  or 
deactivate  the  regulated  navigable  area 
by  issuing  the  proper  notices.  Broadcast 
Notice  to  Mariners  will  be  issued  in 
anticipation  of  high  water,  then  again 
when  the  river  reaches  45  feet,  and  then 
a  termination  broadcast  will  be  issued 
when  the  river  falls  below  45  feet. 

These  regulations  are  needed  due  to 
the  hazardous  conditions  that  exist  for 
all  vessels  transiting  the  Cincinnati  area 
when  the  Ohio  River  is  at  high  water 
during  hours  of  darkness. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 


Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expecis  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  AcJ  (15  U.S.C.  632). 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impaci  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B,  as 
revised  by  59  FR  38654;  July  29,  1994, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation  as 
an  action  required  to  protect  the  public 
and  the  environment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(Water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  The  Coast  Guard  amends 
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Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.205  is  added  to  read 
as  follows; 

§  165.205    Ohio  River  at  Cincinnati,  OM; 
regulated  navigation  area. 

(a)  Location.  The  following  is  a 
regulated  navigation  area  (RNA) — The 
waters  of  the  Ohio  River  between  mile 
466.0  and  mile  473.0. 

(b)  Activation.  The  restrictions  in 
paragraphs  (c)  (i)  through  (iv)  are  in 
effect  from  one-half  hour  before  sunset 
to  one-half  hour  after  sunrise  when  the 
Cincinnati.  Ohio,  Ohio  River  Gauge  is  at 
or  above  the  45  foot  level.  The  Captain 
of  the  Port,  Louisville,  Kentucky  will 
publish  a  notice  in  the  Local  Notice  to 
Mariners  and  will  make  announcements 
by  Coast  Guard  Marine  Information 
Broadcasts  whenever  the  river  level 
measured  at  the  gauge  activates  or 
terminates  the  navigation  restrictions  in 
this  section. 

(c)  Regulations. 

(i)  Transit  through  the  RNA  by  all 
downbound  vessels  towing  cargoes 
regulated  by  Title  46  Code  of  Federal 
Regulations  Subchapters  D  and  O  with 
a  tow  length  exceeding  600  feet 
excluding  the  tow  boat  is  prohibited. 

(ii)  No  vessel  shall  loiter,  anchor, 
stop,  remain  or  drift  without  power  at 
any  time  within  the  navigation  channel 
ofthe  RNA. 

(iii)  All  commercial  vessels  shall 
continually  monitor  VHF-FM  channel 
13  on  their  radiotelephone  while  in  or 
approaching  the  RNA. 

(iv)  Between  Ohio  River  miles  464.0 
and  466.0,  downbound  vessels  shall 
make  a  broadcast  in  the  blind,  on  VHF- 
FM  channel  13  announcing  their 
estimated  time  of  entering  the  RNA. 

Dated:  January  9, 1996. 
Paul  M.  Biayney, 

Hear  Admiral.  U.S.  Coast  Guard.  Commander. 
Second  Coast  Guard  District,  St.  Louis,  MO. 
[FR  Doc.  96-1386  Filed  1-25-96;  8:45  ami 
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33  CFR  Part  165 
[COTP  Louisville  96-001] 
RIN2115-AA97 

Safety  Zone;  Ohio  R  ve-^  Cincinnati, 
OH 

agency:  Coast  Guard,  DOT. 


ACTION:  Temporary  rule. 


summary:  The  Coast  Guard  is 
Lstabii.shing  a  temporary  safety  zone  on 
the  Ohio  River.  The  regulation  is  needed 
to  control  commercial  vessel  traffic  in 
the  regulated  area  while  transiting 
downbound  at  night  during  high  water 
conditions.  The  regulation  will  restrict 
commercial  navigation  in  the  regulated 
area  for  the  safety  of  vessel  traffic  and 
the  protection  of  life  and  property  along 
the  river. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  January  19,  1996,  at  2  p.m. 
est.  It  will  terminate  at  8  a.m.  est.  on 
February  1,  1996,  unless  sooner 
terminated  by  the  Captain  of  the  Port 
I-()iiis\'ill(>.  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Paul  D.  Thome,  Supervisor,  Coast 
Guard  Marine  Safety  Detachment, 
Cincinnati.  Ohio  at  (513)  922-3820. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  situation  requiring  this  regulation 
is  high  water  in  the  Ohio  River  in  the 
vicinity  of  Cincinnati,  Ohio.  The  Ohio 
River  in  the  Cincinnati  area  is 
hazardous  to  transit  under  the  best 
conditions.  To  transit  the  area,  mariners 
must  navigate  through  several  sweeping 
turns  and  seven  bridges.  When  the 
water  level  in  the  Ohio  River  reaches  45 
feet,  on  the  Cincinnati  gage,  river 
currents  increase  and  become  very 
unpredictable,  making  it  difficult  for 
downbound  vessels  to  maintain 
steerageway.  During  hours  of  darkness 
the  background  lights  of  the  city  of 
Cincinnati  hamper  mariners'  ability  to 
maintain  sight  ofthe  front  of  their  tow. 
The  regulation  is  intended  to  protect  the 
public  and  the  environment,  at  night 
during  periods  of  high  water,  from  a 
potential  hazard  of  large  dowTibound 
tows  carrying  hazardous  material 
through  the  regulated  area. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  FoJlowing  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  the 
high  water  periods  in  the  Cincinnati. 
Ohio,  area  are  natural  events  which 
cannot  be  predicted  with  any  reasonable 
accuracy.  The  Coast  Guard  deems  it  to 
be  in  the  public's  best  interest  to  issue 
a  regulation  now,  as  the  situation 
presents  an  immediate  hazard  to 
navigation,  life,  and  property. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 


Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not  under 
the  regulatory  policies  and  procedures 
ofthe  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26,  1979). 
Because  the  duration  of  this  emergency 
situation  is  anticipated  to  be  short,  the 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  ofthe 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

To  avoid  any  unnecessary  adverse 
economic  impact  on  businesses  which 
use  the  river  for  commercial  purposes. 
Captain  ofthe  Port  Louisville, 
Kentucky,  will  monitor  river  conditions 
and  will  authorize  entry  of  restricted 
vessels  into  the  regulated  area  as 
conditions  permit.  Changes  will  be 
announced  by  Marine  Safety 
Information  Radio  broadcast  (Broadcast 
Notice  to  Mariners)  on  VHF  marine 
band  radio,  channel  22  (157.1  MHZ). 
Mariners  may  also  call  LT  Paul  D. 
Thome,  Supervisor,  Coast  Guard  Marine 
Safety  Detachment,  Cincinnati,  Ohio  at 
(513)  922-3820  for  current  information. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  mle  is  categorically  excluded  from 
further  environmental  documentation. 

Lists  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 
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Aumority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1  05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49CFR  1  46. 

2.  A  new  temporary  §  165.T02-071  is 
added,  to  read  as  follows: 

§  166.T02-071     Safety  Zone:  Ohio  River. 
CIrKinnatl.  OH. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  Ohio  River  between 
miles  468.5  and  473.0. 

(b)  Effective  Dates.  This  regulation 
becomes  effective  on  January  19,  1996, 
at  2  p.m.  est.  It  will  terminate  at  8  a.m. 
est  on  February  1,  1996.  unless  sooner 
terminated  by  the  Captain  of  the  Port 
Louisville.  Kentucky. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  of  §  165.23  of 
this  part,  entry  into  this  zone  by  all 
downbound  vessels  towing  cargoes 
regulated  by  Title  46,  Code  of  Federal 
Regulations.  Subchapters  D  and  O  with 
a  tow  length  exceeding  600  feet, 
excluding  the  tow  boat,  is  prohibited 
from  one-half  hour  before  sunset  to  one- 
half  hour  after  sunri.se.  The  Captain  of 
the  Port  will  notify  the  maritime 
community  of  river  conditions  affecting 
the  area  covered  by  this  safety  zone  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ). 

Dated:  January  19,  1996. 
B.D.  Branham, 

Commander.  U.S.  Coast  Guard.  Captain  of 

the  Port,  Louisville.  Kentucky. 

|FR  Doc.  96-1387  Filed  1-25-96;  8:45  am) 
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33  CFR  Part  165 

ICOTP  Ptilladelphia,  PA  96-^X>4] 

RIN2115-AA97 

Safety  Zone  Regulations:  Delaware 
Bay,  Delaware  River,  Marcus  Hook,  PA 

AQB*CY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety-zone  on 
the  Delaware  River  and  Delaware  Bay 
from  Marcus  Hook,  Pennsylvania,  to  the 
Delaware  Breakwater.  This  safety  zone 
is  needed  to  protect  ves.sels,  the  port 
community  and  the  environment  from 
potential  safety  and  environmental 
hazards  associated  with  the  transit  of 
the  T/V  HAVPRINS. 

EFFECTIVE  DATES:  This  rule  is  effective 
from  11:59  p.m.,  on  January  19,  1996 
and  terminates  at  11:59  a.m..  on  January 
29,  1996.  The  Captain  of  the  Port, 
Philadelphia,  may,  at  an  earlier  date, 
advise  mariners  by  Broadcast  Notice  to 


Mariners  that  the  saieiy  zone  vviu  noi  oe 
enforced. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  S.J.  Kelly,  Project  Officer  c/o  U.S. 
Coast  Guard  Captain  of  the  Port,  1 
Washington  Ave.,  Philadelphia.  PA. 
19147-4395.  Phone:  (215)  271^909. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  The  Coast  Guard 
was  informed  by  the  owner/operator  of 
the  T/V  HAVPRINS  on  January  11,  1996 
of  the  intended  transit  of  the  T/V 
HAVPRINS  along  the  Delaware  River. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest,  since  immediate  action 
is  needed  to  protect  the  environment 
and  mariners  against  potential  hazards 
associated  with  the  transit  of  the  T/V 
HAVPRINS  while  carrying  liquefied 
petroleum  gas. 

Drafting  Information:  The  drafters  uf  tills 
regulation  are  LTJG  S.J.  Kelly,  project  officer 
for  the  Captain  of  the  Port.  Philadelphia,  and 
CDR  T.R.  Cahill,  Project  Attorney,  Fifth  Coast 
Guard  District  L,egal  Staff. 

Discussion  of  the  Regulation 

This  safety  zone  is  a  specified  area 
around  the  IJ'G  vessel  while  underway, 
at  anchor  and  during  cargo  operations. 
It  will  be  in  effect  during  the  T/V 
HAVPRINSs  inbound  transit  of  the 
Delaware  River  and  Delaware  Bay  and 
during  cargo  operations.  The 
circumstances  requiring  this  regulation 
are  the  potential  hazards  associated 
with  the  transportation  of  liquefied 
petroleum  gas  by  a  large  tankship  in 
heavily  trafficked  areas  of  the  Delaware 
River  and  Delaware  Bay  as  well  as  in  the 
Ports  of  Philadelphia.  This  transit 
consists  of  T/V  HAVPRINSs  inbound 
transit  to  Marcus  Hook,  Pennsylvania, 
and  cargo  operations  at  the  Sun  Refining 
and  Marketing  Refinery  terminal  on  the 
Delaware  River,  at  Marcus  Hook, 
Pennsylvania.  Coast  Guard  Captain  of 
the  Port  Philadelphia  may  impose 
transit  restrictions  on  vessels  operating 
within  the  safety  zone  while  the  T/V 
HAVPRINS  is  loaded  with  LP(;  that 
exceeds  2%  of  the  vessel's  cargo  • 
carrying  capacity. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 


sij^nincam  unaer  me  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  (34)  of  Commandant  Instruction 
M16475.1B  (as  amended  by  59  FR 
38654;  29  July  1994),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Collection  of  Information 

.  This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T05-004  is  added  to 
read  as  follows: 

§  1 65.T05-004    Safety  Zone:  Marcus  Hook, 
PA  and  ttie  Delaware  Breakwater. 

(a)  Location:  A  safety  zone  is 
established  for: 

(1)  All  waters  within  an  area  which 
extends  500  yards  on  either  side  and 
1,000  yards  ahead  and  astern  of  the  T/ 

V  HAVPRINS  while  the  T/V  HAVPRINS 
is  underway  on  the  Delaware  River  in  a 
loaded  condition  in  the  area  bounded  by 
the  Delaware  Breakwater  and  the  Sun 
Refining  and  Marketing  Refinery 
terminal  at  Marcus  Hook.  Pennsylvania. 

(2)  All  wafers  wdthin  a  200  yard 
radius  of  the  T/V  HAVPRINS  while  it  is 
moored  at  the  Sun  Refining  and 
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Marketing  Refinery  terminal  in  a  loaded 
condition. 

(b)  Effective  Date:  This  section  is 
effective  from  11:59  p.m.,  January  19, 
1996  to  11:59  a.m.,  January  29,  1996.  If 
the  conditions  requiring  a  safety  zone 
terminate  at  an  earlier  date,  the  Captain 
of  the  Port,  Philadelphia,  may  advise 
mariners  by  Broadcast  Notice  to 
Mariners  that  the  safety  zone  will  not  bt 
enforced. 

(c)  Regulations:  (1)  No  person  or 
vessel  may  enter  the  safety  zone  unless 
its  operator  obtains  permission  of  the 
Captain  of  the  Port  or  his  designated 
representative. 

(d)  As  a  condition  of  entry,  the  COTP 
or  his  designated  representative  may 
order  that  each  vessel: 

(1)  Maintain  a  continuous  radio  guard 
on  channel  16  and  channel  13  VHF-FM 
while  underway; 

(2)  Proceed  as  directed  by  the 
designated  representative  of  the  Captain 
of  the  Port,  Philadelphia; 

(3)  Not  overtake  the  T/V  HAVPRINS 
unless  the  overtaking  is  to  be  completed 
before  any  bends  in  the  channel,  and  the 
pilots,  masters  and  operators  of  both 
vessels  clearly  agree  on  all  actions 
including  vessel  speeds,  time  and 
location  of  overtaking;  and 

(4)  When  above  the  C&D  Canal,  not 
meet  the  T/V  HAVPRINS  at  a  relative 
speed  greater  than  twenty  (20)  knots,  or 
greater  than  prevailing  weather 
conditions  make  prudent.  The  COTP 
will  not  permit  meeting  situations  on 
river  bends  absent  exigent 
circumstances  related  to  safe  navigation 
of  either  vessel. 

(e)  Definitions:  The  following 
definitions  shall  apply  within  the  safety 
zone. 

(1)  The  designated  representative  of 
the  Captain  of  the  Port  is  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  who  has  been  authorized  by  the 
Captain  of  the  Port,  Philadelphia, 
Pennsylvania  to  act  on  his  behalf.  The 
designated  representative  enforcing  the 
safety  zone  may  be  contacted  on  VHF 
channels  13  and  16.  The  Captain  of  the 
Port  of  Philadelphia  and  the  Command 
Duty  Officer  at  the  Marine  Safety  Office, 
Philadelphia,  may  be  contacted  at 
telephone  number  (215)  271-4940. 

(2)  Loaded  condition  is  LPG  on  board 
exceeding  2%  of  cargo  tank  capacity  of 
the  vessel. 

Dated:  January  19, 1996. 
John  E.  Veenfjer. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port.  Philadelphia,  PA. 

(FR  Doc.  96-1389  Filed  1-25-96;  8:45  ami 
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ENVIRONMENTAL  PROJECTION 
AGENCY 

40  CFR  Pari  52 

[DE26-1  -6940a;  FRL-5320-1] 

Approve!  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware:  Reguiatio':  24- — "Control  of 
Volatile  Organic  ComDound 
Emissions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware  on 
December  19,  1994  pertaining  to 
Delaware  Regulation  24 — "Control  of 
Volatile  Organic  Compound  Emissions", 
sections  10,  11,  12,  44,  45,  47,  48,  and 
49,  and  Appendices  I,  K,  L,  and  M, 
effective  November  29,  1994.  These 
sections  of  Regulation  24  establish 
additional  emission  standards  that 
represent  the  application  of  reasonably 
available  control  technology  (RACT)  to 
categories  of  stationary  sources  of 
volatile  organic  compounds  (VOCs),  and 
establish  associated  testing,  monitoring, 
recordkeeping,  compliance  certification, 
and  permit  requirements.  This  revision 
was  submitted  to  comply  with  the 
RACT  "Catch-up"  provisions  of  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA).  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act 
(CA.-X 

EFFECTIVE  DATE:  This  action  will  become 
effective  March  26,  1996  unless  notice 
is  received  on  or  before  February  26, 
1996  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Mart.ia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  dcjcuments  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 


FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  597-3164,  at  the  EPA 
Region  III  address  above. 

SUPPLEMENTARY  INFORMATION:  On 
December  19,  1994,  the  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control  (DNREC) 
submitted  a  revision  to  its  SIP.  This 
revision  was  submitted  to  comply  with 
the  RACT  "Catch-up"  provisions  of  the 
CAA.  The  revision  pertains  to 
Regulation  24,  "Control  of  Volatile 
Organic  Compound  Emissions",  by 
establishing  statewide  emissions 
standards  for  eight  (8)  additional  VOC 
source  categories,  effective  November 
29,  1994.  The  8  additional  VOC  source 
categories  are  as  follows:  (1)  Section 
10 — Aerospace  Coatings,  (2)  Section 
11 — Motor  Vehicle  Refinishing,  (3) 
Section  12 — Surface  Coating  of  Plastic 
Parts,  (4)  Section  44 — Batch  Processing 
Operations,  (5)  Section  45 — Industrial 
Cleaning  Solvents,  (6)  Section  47 — 
Offset  Lithographic  Printing,  (7)  Section 
48 — Reactor  Processes  and  Distillation 
Operations  in  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI),  and  (8)  Section  49— Control  of 
Volatile  Organic  Compound  Emissions 
from  Volatile  Organic  Liquid  Storage 
Vessels.  In  addition,  new  appendices 
were  added  as  follows:  Appendix  I — 
Method  to  Determine  Length  of  Rolling 
Period  for  Liquid/Liquid  Material 
Balance,  Appendix  K — Emission 
Estimation  Methodologies,  Appendix 
L — Method  to  Determine  Total  Organic 
Carbon  for  Offset  Lithographic 
Solutions,  and  Appendix  M — Test 
Methods  for  Determining  the 
Performance  of  Alternative  Cleaning 
Fluids.  A  revision  to  Regulation  24, 
section  2 — Definitions — additions,  and 
an  Errata  sheet  to  correct  typographical 
errors,  reference  notations,  etc.  were 
also  submitted  on  December  19,  1994 
and  effective  November  29,  1994. 

L  EPA  Evaluation  and  Action 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  adopted  as  part  of  an  effort 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
(The  other  source  categories  was 
published  in  the  Federal  Register  on 
May  3,  1995  (60  FR  21708).].  The 
following  is  EPA's  evaluation  of  and 
action  on  sections  10,  11,  12,  44,  45,  47, 
48,  and  49,  and  appendices  I,  K,  L,  and 
M  of  Regulation  24,  for  the  State  of 
Delaware.  Detailed  descriptions  of  the 
amendments  addressed  in  this 
document,  and  EPA's  evaluation  of  the 
amendments,  are  contained  in  the 
technical  support  document  (TSD) 
prepared  for  these  rulemaking  actions 
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by  EPA.  Copies  of  the  TSD  are  available 
from  thf  FFA  Regional  office  listed  in 
the  ADDRESSES  section  of  this  document. 

For  the  purpose  of  assisting  States  and 
local  agencies  in  developing  RACT 
rules,  EFA  prepared  a  series  of  control 
technique  guidance  (CTG).  and 
alternative  control  technology  (ACT). 
The  CTGs  and  ACTs  applicable  to  the 
seclions  mentioned  above  are: 
Aerospace  Coatings  (CTG  &  MACT) — 59 
PR  29216.  June  6.  1994:  Automobile 
Refinishing  (ACT)— EPA^53/R-94- 
031,  April  1994;  Surface  Coating  of 
Automotive/Transportation  and 
Business  Machine  Farts  (ACT) — EPA- 
453/R-94-017.  February  1994;  Control 
of  VOC  Emissions  from  Batch  Processes 
(ACT)— EPA^53/R-93-017,  February 
1994;  Industrial  Cleaning  Solvents 
(ACT)— EPA-453/R-94-015,  February 
1994;  Offset  Lithographic  Printing 
(ACT)— EPA-453/R-94-054,  June  1994; 
Control  of  VOC  Emissions  from  Reactor 
Processes  and  Distillation  Op>erations  in 
SOCMl  (CTG)— EPA^50/ 4-91-031. 
August  1993;  and  Volatile  Organic 
Liquid  Storage  in  Floating  and  Fixed 
Roof  Tanks  (ACT)— EPA-453/R-94-001. 
January  1994. 

State  Submittal:  Sections  10.  11, 12. 
44.  45.  47,  48,  and  49  of  Regulation  24 
cover  the  following  VOC  source 
categories,  respectively:  Aerospace 
Coatings,  Motor  Vehicle  Refinishing, 
Surface  Coating  of  Plastic  Parts,  Batch 
Processing  Operations,  Industrial 
Cleaning  Solvents,  Offset  Lithographic 
Printing,  Reactor  Processes  and 
Distillation  Operations  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry,  and  Control  of  Volatile 
Organic  Compound  Emissions  from 
Volatile  Organic  Liquid  Storage  Vessels. 
Appendices  I,  K,  L,  &  M  cover 
respectively:  Method  to  Determine 
Length  of  Rolling  Period  for  Liquid/ 
Liquid  Material  Balance,  Emission 
Estimation  Methodologies,  Method  to 
Determine  Total  Organic  Carbon  for 
Offset  Lithographic  Solutions,  and  Test 
Method  Determining  the  Performance  of 
Alternative  Cleaning  Fluids. 

A.  Section  10 — Aerospace  Coatings 

Section  10  applies  to  the  following 
operations  in  each  aerospace 
manufacturing  or  rework  facility:  (1) 
general  cleaning  operations,  (2)  all 
hand-wipe  cleaning  operations.  (3) 
spray-gun  cleaning  operations.  (4)  all 
flush  cleaning  operations,  (5)  primer 
and  topcoat  application  operation,  (6) 
depainting  operation,  which  applies  to 
the  depainting  of  the  outer  surface  of 
aerospace  vehicles  with  the  exception  of 
parts  or  units  normally  removed  during 
depainting,  (7)  chemical  milling 


maskant  application  operation,  and  (8) 
waste  storage  and  handling  operation. 

Section  10  does  not  apply  to  the 
following  operations:  Chemical  milling, 
metal  finishing,  electrodeposition, 
composite  processing,  adhesives, 
adhesive  bonding  primers,  sealants,  and 
specialty  coatings.  Section  10  does  not 
apply  to  the  aerospace  manufacturing 
and  rework  facilities  whose  plant-wide, 
actual  emissions  from  the  operations 
without  control  devices  are  less  than  15 
pounds  of  volatile  organic  compounds 
(VOCs)  per  day. 

EPA 's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  CAA. 

B.  Section  J 1 — Motor  Vehicle 
Refinishing 

Section  11  applies  to  any  source  that 
applies  coatings  to  motor  vehicle 
refinishing  operation. 

Section  1 1  does  not  apply  to  sources 
applying  coatings  to  motor  vehicle  parts 
if  the  parts  are  not  a  component  of  a 
vehicle  or  mobile  equipment  being 
coated  at  a  motor  vehicle  refinishing 
operation,  and  to  any  coating  operation 
at  a  motor  vehicle  assembly  plant. 

EPA 's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  CAA. 

C.  Section  12 — Surface  Coating  of 
Plastic  Parts 

Section  12  applies  to  any  facility  that 
coats  plastic  components  for  the 
following  uses: 

(1)  Automotive  or  other  transportation 
equipment  including  interior  and/or 
exterior  parts  for  automobiles,  trucks 
(light-,  medium-,  or  heavy-duty),  large 
and  small  farm  machinery,  motorcycles, 
construction  equipment,  vans,  buses, 
lawnmowers,  and  other  mobile, 
motorized  mobilized  equipment. 

(2)  Housing  and  exterior  parts  for 
business  and  commercial  machines 
including,  but  not  limited  to, 
computers,  copy  machines,  typewriters, 
medical  equipment,  and  entertainment 
equipment. 

Section  12  does  not  apply  to  the 
following  operations: 

(1)  Coating  of  interior  and  exterior 
parts  of  aircraft. 

(2)  Coating  of  exterior  of  completely 
assembled  marine  vessels. 

(3)  Refinishing  of  aftermarket 
automobiles,  trucks,  and  other 
transportation  equipment. 

(4)  Coating  of  internal  electrical 
components  of  business  and  commercial 
machines. 


(5)  Coating  of  a  metal  component  in 
a  spray  booth  or  on  a  process  line. 

Section  12  does  not  apply  to  plastic 
parts  coating  facilities  whose  plant  wide 
actual  emissions,  without  control 
devices,  from  all  plastic  parts  coating 
operations,  are  less  than  15  pounds  of 
VOCs  per  day. 

EPA 's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  CAA. 

D.  Section  44 — Batch  Processing 
Operations 

Section  44  applies  to  process  vents 
associated  with  batch  processing 
operations  in  the  following  affected 
manufacturing  facilities  with  the 
corresponding  Standard  Industrial 
Classification  (SIC)  Codes: 

(1)  Plastic  Materials  &  Resins  (SIC 
2821). 

(2)  Medical  Chemicals  &  Botanical 
Products  (SIC  2833). 

(3)  Gum  &  Wood  Chemicals  (SIC 
2861). 

(4)  Cyclic  Crudes  &  Intermediates  (SIC 
2869). 

(5)  Industrial  Organic  Chemicals  (SIC 
2869). 

(6)  Agricultural  Chemicals  (SIC  2879). 
Section  44  does  not  apply  to  the 

following  operations: 

(1)  Combined  process  vents  from  each 
batch  process  train  with  aii  annual  mass 
emission  total  of  10.000  lbs  of  VOCs  or 
less;  or 

(2)  Single  unit  operations  which  have 
annual  mass  emission  of  227  kg  (500  lb) 
VOCs  or  less. 

EPA's  Evaluation:  The  regulation 
listed  above  is  approvable  as  a  SIP 
revision  because  it  conforms  to  EPA 
guidance  and  complies  with  the 
requirements  of  the  CAA. 

E.  Section  45 — Industrial  Cleaning 
Solvents 

Section  45  applies  to  all  sources  that 
use  organic  solvents  for  the  purpose  of 
cleaning.  Section  45  does  not  apply  to: 
any  non-manufacturing  area  cleaning 
operation,  any  non-routine  maintenance 
of  manufacturing  facilities  and 
equipment,  and  any  source  that  uses 
less  than  4.540  kilograms  (5  tons)  of 
cleaning  solvent  per  year. 

EPA's  Evaluation: The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  CAA. 

F.  Section  47 — Offset  Lithographic 
Printing 

Section  47  applies  to  any  offset 
lithographic  printing  facility,  including 
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heatset  web.  non-heatset  web  (non- 
newspaper),  non-heatset  sheet-fed,  and 
newspaper  (non-heatset  web)  facilities. 

Section  47  does  not  apply  to  any 
offset  lithographic  printing  facility 
whose  total  actual  VOC  emissions  from 
all  lithographic  printing  operations 
(including  emissions  from  cleaning 
solutions  used  on  lithographic  printing 
presses)  are  less  than  15  lbs  VOCs  per 
day  before  the  application  of  capture 
systems  and  control  devices. 

Section  47  does  not  apply  to  other 
types  of  printing  operations,  such  as 
flexography,  rotogravure,  or  letterpress. 

EPA's  Evaluation:The  regulations 
listed  above  are  approvable  as  SIP 
revisions  be<:ause  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  CAA. 

G.  Section  48 — Reactor  Processes  and 
Distillation  Operations  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry 

Section  48  applies  to  any  vent  stream 
that  originates  from  a  process  unit  in 
which  a  reactor  or  distillation  operation 
is  located  at  a  facility  within  the 
synthetic  organic  chemical 
manufacturing  industry  (SOCMI). 

Section  48  does  not  apply  to  the 
following  operations: 

(1)  Any  reactor  process  or  distillation 
operation  that  is  designed  and  operated 
in  a  batch  mode. 

(2)  Any  reactor  process  or  distillation 
operation  that  is  part  of  a  polymer 
manufacturing  operation. 

(3)  Any  reactor  process  or  distillation 
operation  that  operates  in  a  process  unit 
with  a  total  design  capacity  of  less  than 
1,100  tons  per  year  for  all  chemicals 
produced  within  that  unit  except  for  the 
reporting/recording  requirements. 

(4)  Any  vent  stream  ror  a  reactor 
process  or  distillation  operation  with  a 
flow  rate  less  than  0.0085  standard 
cubic  meters  per  minute  (scmm)  or  a 
total  VOC  concentration  of  less  than  500 
parts  per  million  by  volume  (ppmv) 
except  for  the  performance  testing 
requirement  and  the  reporting/ recording 
requirements. 

EPA's  Evaluation:  The  regulation 
listed  above  is  approvable  as  a  SIP 
revision  because  it  conforms  to  EFA 
guidance  and  complies  with  the 
requirements  of  the  CAA. 

H.  Section  49 — Control  of  Volatile 
Organic  Compound  Emissions  From 
Volatile  Organic  Liquid  Storage  Vessels 

Section  49  applies  to  each  storage 
vessel  with  a  capacity  equal  to  or  greater 
than  40,000  gallons  that  is  used  to  store 
volatile  organic  Ifquids  (VOLs). 
Section  49  does  not  apply  to: 
(1)  Storage  vessels  with  a  capacity  less 
than  5,000  gal. 


(2)  Storage  vessels  with  a  capacity 
equal  to  or  greater  than  5.000  gal  and 
less  than  40.000  gal  provided  that 
records  are  maintained. 

(3)  Storage  vessels  with  a  capacity 
equal  to  or  greater  than  40,000  gal 
storing  a  liquid  with  a  maximum  true 
vapor  pressure  less  than  1.0  psia 
provided  that  records  are  maintained. 

(4)  Storage  vessels  with  a  capacity 
equal  to  or  greater  than  40,000  gal 
storing  a  liquid  with  a  maximum  true 
vapor  pressure  equal  to  or  greater  than 
1.0  psia  but  less  then  1.5  psia  provided 
that  records  are  maintained. 

(5)  Storage  vessels  at  coke  oven  by- 
product plants. 

(6)  Pressure  vessels  which  operate 
without  emissions  to  the  atmosphere. 

(7)  Storage  vessels  permanently 
attached  to  mobile  vehicles  such  as 
trucks,  railcars,  barges,  or  ships. 

(8)  Storage  vessels  used  to  store 
beverage  alcohol. 

EPA 's  Evaluation:  The  regulation 
listed  above  is  approvable  as  a  SIP 
revision  because  it  conforms  to  EPA 
guidance  and  complies  with  the 
requirements  of  the  CAA. 

/.  Appendix  I — Method  To  Determine 
Length  of  Rolling  Period  for  Liquid/ 
Liquid  Material  Balance 

Appendix  I  determines  the  length  of 
the  rolling  material  balance  period  used 
in  the  liquid-liquid  material  balance  test 
method  to  measure  the  overall 
performance  of  volatile  organic 
compound  (VOC)  emission  control; 
systems  employing  carbon  adsorbers  for 
solvent  recovery  as  the  control  device. 

Physical  properties  and  usage  are 
determined  for  the  solvents  used  in  the 
process,  and  configuration  and 
operating  parameters  are  identified  for 
the  emission  source  and  its  emission 
control  system.  This  information  is  used 
to  calculate  the  concentration  of  VOC  in 
the  outlet  air  of  the  capture  unit, 
amount  of  VOC  adsorbed  on  the  carbon, 
maximum  VOC  loading  on  the  carbon, 
unmeasured  solvent  holding  capacity  of 
the  solvent  recovery  system,  and 
unmeasured  solvent  holding  capacity  of 
the  process  unit.  These  values  are  then 
used  to  calculate  the  rolling  material 
balance  period. 

EPA  s  Evaluation:  The  methods  listed 
above  are  approvable  as  SIP  revisions 
because  they  conform  to  EPA  guidance 
and  comply  with  the  requirements  of 
the  CAA. 

/.  Appendix  K — Emission  Estimation 
Methodologies 

The  methodologies  presented  in 
Appendix  K  are  based  on  the  Ideal  Gas 
Law  and  on  fundamental  vapor/liquid 
equilibrium  relationships  such  as 


Henry's  and  Raoult's  Law.  The 
equations  are  for  estimating  and 
characterizing  uncontrolled  emission 
streams  from  batch  proces.ses. 

EPA's  Evaluation:  The  methods  listed 
■  above  are  approvable  as  SIP  revisions 
because  they  conform  to  EPA  guidance 
and  comply  with  the  requirements  of 
the  CAA. 

K.  Appendix  L — Method  To  Determine 
Total  Organic  Carbon  for  Offset 
Lithographic  Solutions 

Appendix  L  is  a  method  applicable 
for  the  determination  of  organic  carbon 
in  diluted  offset  lithographic  solutions. 
Organic  carbon  in  a  sample  is  converted 
to  carbon  dioxide  (CO2)  by  catalytic 
combustion  or  wet  chemical  oxidation. 
The  CO2  formed  can  be  measured 
directly  by  an  infrared  detector  or 
converted  to  methane  (CH4)  and 
measured  by  a  flame  ionization  detector. 
The  amount  of  CO2  or  CH4  is  directly 
proportional  to  the  concentration  of 
carbonaceous  material  in  the  sample. 

EPA 's  Evaluation:  The  methods  listed 
above  are  approvable  as  SIP  revisions 
because  they  conform  to  EPA  guidance 
and  comply  with  the  requirements  of 
the  CAA. 

L.  Appendix  M—Test  Method  for 
Determining  the  Performance  of 
Alternative  Cleaning  Fluids 

Appendix  M  presents  a  test  method 
for  evaluating  the  performance  of 
alternative  cleaning  fluids.  Any  fluids 
may  be  tested,  but  the  primary  intent  is 
that  it  will  be  used  to  evaluate  the 
performance  of  alternatives  relative  to  a 
VOG  solvent.  It  is  a  screening  technique 
designed  to  determine  whether  the 
alternatives  cleans  at  least  as  well  as 
currently  used  VOC  solvent  in  a  simple, 
standardized  wiping  application. 

EPA 's  Evaluation:  Tne  methods  listed 
above  are  approvable  as  SIP  revisions 
because  they  conform  to  EPA  guidance 
and  comply  with  the  requirements  of 
the  CAA. 

As  required  by  40  CFR  51.102,  the 
State  of  Delaware  has  certified  that 
public  hearings  with  regard  to  these 
revisions  were  held  in  Delaware  on 
September  22,  1994. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  become  effective  March  26, 
1996  unless,  within  30  days  of 
publication,  adverse  or  critical 
comments  are  received. 
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If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  March  26, 1996. 

Final  Action 

EPA  is  approving  sections  10,  11.  12, 
44,  45.  47,  48,  and  49,  and  Appendices 
I,  K,  L.  and  M  of  Delaware  Regulation 
24  as  a  revision  to  the  Delaware  SIP. 
The  State  of  Delaware  submitted  these 
amendments  to  EPA  as  a  SIP  revision  on 
December  19,  1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 


Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  approving  the  8  additional  VOC 
source  categories  for  Delaware  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  26,  1996.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protet;tion.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 


Reporting  and  recordkeeping 
requirements. 

Dated:  October  18, 1995. 
W.  Michael  McCabe. 
Fegional  Administrator,  Region  III. 

40  CFR  part  52,  subpart  I  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  I — Delaware 

2.  Section  52.420  is  amended  by 
adding  paragraphs  (c)(54)  to  read  as 
follows: 

§  52.420    Identification  of  plan. 

***** 

(c)  •   *   * 

(54)  Revisions  to  the  Delaware  State 
Implementation  Plan  submitted  on 
December  19,  1994  by  the  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  December  19,  1994  from 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control 
transmitting  Regulation  24 — "Control  of 
Volatile  Organic  Compound  Emissions", 
effective  November  29,  1994. 

(B)  Regulation  24— "Control  of 
Volatile  Organic  Compound  Emissions", 
Sections  10.  11.  12.  44,  45.  47.  48.  and 
49  and  appendices  I,  K.  L.  and  M. 
effective  November  29.  1994. 

(C)  Administrative  changes  to 
Regulation  24.  Section  2 — Definitions: 
Addition  of  sections  2(c)  Basecoat;  2(j) 
Clearcoat;  2(x)  Gloss  flattener:  2(bb) 
Internal  Floating  Roof;  2(gg)  Liquid- 
mounted  seal;  2(ss)  Petroleum;  2(tt) 
Petroleum  Liquid;  2(xx)  Primer;  2(jjj) 
Storage  Vessel;  2(mmm)  Transfer 
efficiency;  2(ppp)  Vapor-mounted  seal; 
and  2(ttt)  Volatile  Organic  Liquid  (VOL); 
and  section  2(zz)  by  changing  ASTM 
D323-89  to  ASTM  D323-82,  effective 
November  29,  1994. 

(D)  An  Errata  sheet  of  Regulation  24 
with  administrative  changes  to  Section 
4 — 4(b)  by  renumbering  section  13  to  10 
and  section  22  to  23,  4(b)(l)(iii)  by 
renumbering  section  13  to  10  and 
section  22  to  23,  4(c)  by  renumbering 
section  22  to  23,  4(d)  by  renumbering 
section  22  to  23,  4(e)  by  renumbering 
section  13  to  10  and  section  22  to  23, 
4(e)(2)(iv)  by  adding  the  following  lines: 
section  10(e)(l)(iii],  section  11(d). 
section  12(e)(l)(iii).  and  section 
23(e)(l)(iii).  4(e)(x)  correcting  50  degrees 
F  to  82  degrees  F;  Section  8 — 8(a)(2)  by 
renumbering  section  13  to  10;  Section 
21 — 21(a)(5)  correcting  the  number  4  to 
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5;  Section  2.5— 25(c)(4)(vi)  by  changing 
calibrated  to  calculated;  Section  29 — 
29(i)(3)(i)(A)  by  correcting  0.09  to  0.044 
in  Hg,  29(i)(3)(i)(B)  by  correcting  0.09  to 
0.044  in  Hg;  Section  30— 30(b)  by 
deleting  definitions  of  liquid  mounted 
seal  and  vapor  mounted  seal  that  were 
added  in  Section  2 — Definitions; 
Section  31 — 31(b)  by  deleting  definition 
oi  internal  floating  roo/ that  was  added 
to  Section  2 — Definitions,  31(e)(/7)  by 
correcting  letter  i  to  //;  Section  33 — 
33(f)(3)  by  correcting  (c)(3)(/)(B)  to 
(c)(3)(ii)(B),  Section  35— 35(c)(2)(i)  by 
adding  weight,  35(c)(3)(i)  by  adding  by 
weight;  Section  37 — 37(a)(1)  by  deleting 
of  press  ready  ink;  Section  43 — 43(a)(1) 
by  renumbering  section  13  to  10  and 
section  42  to  49;  Appendix  A — (a)  by 
renumbering  section  13(c)(1)  or  section 
14  through  43  tasection  19  through  50; 
Appendix  D— (a)(2)(iii)(4)  by  deleting  to 
be  published,  effective  November  29, 
1994. 

(ii)  Additional  Material. 

(A)  Remainder  of  December  19,  1994 
State  submittal  pertaining  to  Regulation 
24  referenced  in  paragraphs  (c)(54)(i). 
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40  CFR  Part  52 
[IL1&-6-6516a;  FRL-5334-21 

Approval  and  Promulgatior,  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

summary:  On  October  21, 1993.  and 
March  4.  1994,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  the  USEPA  volatile 
organic  compound  (VOC)  rules  that 
were  intended  to  satisfy  part  of  the 
requirements  of  section  182(b)(2)  of  the 
Clean  Air  Act  (Act)  amendments  of 
1990.  Specifically,  these  rules  provide 
control  requirements  for  certain  major 
sources  not  covered  by  a  Control 
Technique  Guideline  (CTG)  document. 
These  non-CTG  VOC  rules  apply  to 
sources  in  the  Chicago  ozone 
nonattainment  area  which  have  the 
potential  to  emit  25  tons  of  VOC  per 
year.  These  rules  provide  an 
environmental  benefit  due  to  the 
imposition  of  these  additional  control 
requirements.  lEPA  estimates  that  these 
rules  will  result  in  VOC  emission 
reductions,  from  119  industrial  plants, 
of  2.78  tons  per  day.  The  rationale  for 
the  approval  is  set  forth  in  this  final 
rule;  additional  information  is  available 
at  the  address  indicated  below. 


Elsewhere  in  this  Federal  Register 

USEPA  is  proposing  approval  and 
.soliciting  public  comment  on  this 
requested  revision  to  the  Illinois  State 
implementation  plan  (SIP).  If  adverse 
comments  are  received  on  this  direct 
final  rule,  USEPA  will  withdraw  the 
final  rule  and  address  the  comments 
received  in  a  new  final  rule.  Unless  this 
final  rule  is  withdrawn,  no  further 
rulemaking  will  occur  on  this  requested 
SIP  revision. 

DATES:  This  final  rule  is  effective  March 
26,  1996  unless  adverse  comments  are 
received  by  February  26,  1996.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  Air  and  Radiation  Division.  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Steven  Rosenthal  at  (312) 
886-6052,  before  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chiraun.  Illinois  60604. 
FOR  FURTHER    NtF'DRMATION  CONTACT: 
Steven  Kosentnal,  Regulation 
Development  Branch  (AR-18J),  (312) 
886-6052. 

sjppLEMEN'ARY  information: 

Background 

On  June  29,  1990,  USEPA 
promulgated  a  Federal  implementation 
plan  (FIP)  for  the  six  counties  in  the 
Chicago  metropolitan  area:  Cook,  Du 
Page,  Kane,  Lake,  McHenry,  and  Will. 
55  FR  26818,  codified  at  40  CFR  52.741. 
This  FIP  required  that  certain  VOC 
sources  comply  with  reasonably 
available  control  technology  (RACT) 
requirements. 

Under  the  Act  as  amended  in  1977, 
ozone  nonattainment  areas  were 
required  to  adopt  reasonably  available 
control  technology  (RACT)  for  sources 
of  VOC  emissions.  USEPA  issued  three 
sets  of  control  technique  guidelines 
(CTGs)  documents,  establishing  a 
"presumptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
three  sets  of  CTGs  were  (1)  Group  I — 
issued  before  January  1978  (15  CTGs); 
(2)  Group  II— issued  in  1978  (9  CTGs); 
and  (3)  Group  III— issued  in  the  early 
1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  USEPA  determined  that  the 


area's  SIP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Those 
areas  (including  the  Chicago  area)  that 
sought  an  extension  of  the  attainment 
date  under  section  172(a)(2)  to  as  late  as 
December  31. 1987,  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (100  tons  per  year  or  more  of 
VOC  emissions  under  the  pre-amended 
Act)  non-CTG  sources. 

Section  182(b)(2)  of  the  Act  as 
amended  in  1990  (amended  Act) 
requires  States  to  adopt  reasonably 
available  control  technology  (RACT) 
rules  for  all  areas  designated 
nonattainment  for  ozone  and  classified 
as  moderate  or  above.  There  are  three 
parts  to  the  section  182(b)(2)  RACT 
requirement:  (1)  RACT  for  sources 
covered  by  an  existing  CTG — i.e.,  a  CTG 
issued  prior  to  the  enactment  of  the 
amended  Act  of  1990;  (2)  RACT  for 
sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  These  section 
182(b)(2)  RACT  requirements  are 
referred  to  as  the  RACT  "catch-up" 
requirements. 

The  amended  Act  requires  USEPA  to 
issue  CTGs  for  13  source  categories  by 
November  15,  1993.  A  CTG  was 
published  by  this'date  for  two  source 
categories — Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI) 
Reactors  and  Distillation;  however,  the 
CTGs  for  the  remaining  source 
categories  have  not  been  completed.  The 
amended  Act  requires  States  to  submit 
rules  for  sources  covered  by  a  post- 
enactment  CTG  in  accordance  with  a 
schedule  specified  in  a  CTG  document. 
Accordingly,  States  must  submit  a 
RACT  rule  for  SOCMI  reactor  processes 
and  distillation  operations  before  March 
23, 1994. 

The  USEPA  created  a  CTG  document 
as  Appendix  E  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990.  (57 
FR  18070,  18077,  April  28, 1992).  In 
Appendix  E,  USEPA  interpreted  the  Act 
to  allow  a  State  to  submit  a  non-CTG 
rule  by  November  15,  1992,  or  to  defer 
submittal  of  a  RACT  rule  for  sources 
that  the  State  anticipated  would  be 
covered  by  a  post-enactment  CTG,  based 
on  the  list  of  CTGs  USEPA  expected  to 
issue  to  meet  the  requirement  in  section 
183.  Appendix  E  states  that  if  USEPA 
fails  to  issue  a  CTG  by  November  15, 
1993  (which  it  did  for  11  source 
categories),  the  responsibility  shifts  to 
the  State  to  submit  a  non-CTG  RACT 
rule  for  those  sources  by  November  15. 
1994.  In  accordance  with  section 
182(b)(2),  implementation  of  that  RACT 
rule  should  occur  by  May  31,  1995. 
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On  October  21.  1993.  and  March  4, 
1994,  CEPA  submitted  VOC  rules  for  the 
Chicago  ozone  severe  nonattainment 
area.'  The  rules  submitted  on  March  4, 
1994,  include  both  new  rules  and 
revisions  to  the  rules  that  were 
submitted  on  October  21,  1993.  Those 
sections  contained  in  the  March  4,  1994, 
submittal  supersede  the  same  sections 
in  the  October  21,  1993.  submittal. 
These  rules  were  intended  to  satisfy,  in 
part,  the  major  non-CTG  control 
requirements  of  section  182(b)(2).  These 
"catch-up"  rules  lower  the  applicability 
cutoff  for  major  non-CTG  sources  from 
100  tons  VOC  per  year  to  25  tons  VOC 
per  year.  This  cutoff  was  lowered 
because  section  182(d]  of  the  amended 
Act  defines  a  major  source  in  a  severe 
ozone  nonattainment  area  as  a  source 
that  emits  25  tons  or  more  of  VOC  per 
year.  However,  this  March  4,  1994, 
submittal  does  not  include  major  non- 
CTG  regulations  for  the  11  source 
categories  for  which  USEPA  expected  to 
issue  CTGs  to  satisfy  section  183,  but 
did  not.  As  stated  previously.  Illinois  is 
required  to  adopt  and  submit  RACT 
regulations  by  November  1994  for  these 
1 1  source  categories. 

Evaluation  of  Rules 

Subpart  B:  Definitions 

Illinois  has  added  18  definitions  to 
Subpart  B.  All  but  one  of  these 
definitions  apply  to  new  rules  for 
"Polyester  Resin  Product  Manufacturing 
Prdcess.  '  "Aerosol  Can  Filling."  and 
"Leather  Coating.  '  These  definitions 
accurately  describe  the  specified  terms 
and  are  necessary  for  implementation  of 
these  three  rules.  These  definitions  are 
therefore  approvable. 

Illinois  has  also  added  a  definition  of 
"potential  to  emit"  (PTE).  This  term  is 
used  to  estabhsh  the  applicabiUty  cutoff 
for  the  major  non-CTG  "catch-up"  rules 
described  in  the  following  part  of  this 
notice.  PTE  is  defined  as  "the  maximum 
capacity  of  a  stationary  source  to  emit 
any  air  pollutant  under  its  physical  and 
operational  design.  Any  physical  or 
operational  limitation  on  the  capacity  of 
a  source  to  emit  an  air  pollutant, 
including  air  pollution  control 
equipment  and  restriction  on  hours  of 
operation  or  on  the  type  or  amount  of 
material  combusted,  stored,  or 
processed,  shall  be  treated  as  part  of  its 
design  if  the  limitation  is  federally 
enforceable."  This  definition  is 
acceptable  for  establishing  applicability 
and  for  establishing  federally 


enforceable  restrictions  for  the  purpose 
of  allowing  a  source  to  avoid 
applicability.  This  definition  is 
therefore  approvable. 

Subpart  A:  General  Pmvisions 

Section  218.106  Compliance  Dates — A 
new  subsection  218.106(c)  is  added 
which  provides  a  compliance  date  of 
March  15.  1995.  for  newly  subject  25 
ton  per  year  VOC  sources.  This 
subsection  is  approvable  because  this 
date  is  prior  to  May  31.  1995.  the 
implementation  date  that  is  specified  in 
section  182(b)(2)  for  major  non-CTG 
sources. 

Section  218.108  Exemptions. 
Variations,  and  Alternative  Means  of 
Control  or  CompUance 
Determinations — Subsection  218.108(b) 
allows  equivalent  alternative  control 
plans  and  test  methods  to  be  established 
in  a  federally  enforceable  permit.  This 
provision  allows  Illinois  to  revise  its 
control  requirements  and  test  methods 
through  a  federally  enforceable  state 
operating  permit  (FESOP)  or  Title  V  (of 
the  Act)  operating  permit.  The 
application  of  this  section  is  discussed 
in  subsequent  paris  of  these  rules. 

Section  218.113  Compliance  with 
Permit  Conditions — This  section 
requires  sources  to  comply  with  their 
permit  requirements  and  is  therefore 
approvable. 

Section  218.402  Applicability— This 
section  contains  a  25  tons  per  year  PTE 
cutoff  (in  addition  to  a  100  ton 
maximum  theoretical  emissions  ^  (MTE) 
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'  The  Chicago  severe  ozone  nonanainment  area 
consists  of  Cook.  Du  Page.  Kane.  Lake.  McHenry. 
and  Will  Countiea  and  Aux  Sable  Township  and 
Goose  Lake  Township  in  Grundy  County  and 
Otwego  Township  in  Kendall  County. 


'"Maximum  theoretical  amissions"  means  the 
quantity  of  volatile  organic  material  that 
theoretically  could  be  emitted  by  a  stationary 
source  before  add-on  controls  based  on  the  design 
capacity  or  maximum  production  capacity  of  the 
source  and  8760  hours  per  year.  The  design 
capacity  or  maximum  production  capacity  includes 
use  of  coating(s)  or  ink(s)  with  the  highest  volatile 
organic  material  content  actually  used  in  practice 
by  the  source,  provided,  however,  the  Agency  shall, 
when  appropriate,  and  upon  request  by  the  permit 
applicant,  limit  the  "maximum  theoretical 
emissions"  of  a  source  by  the  imposition  of 
conditioiu  in  a  federally  enforceable  operating 
permit  for  such  source.  Such  conditions  shall  not 
be  inconsistent  with  requirements  of  the  Clean  Air 
Act.  as  amended,  or  any  applicable  requirements 
established  by  the  Board.  Such  conditions  shall  be 
established  in  place  of  design  ca[>acity  or  maximum 
production  capacity  in  calculating  the  "maximum 
theoretical  emissions"  for  such  source  and  may 
include,  among  other  things,  the  establishment  of 
production  limitations,  capacity  limitations,  or 
limitations  on  the  volatile  organic  material  content 
of  coatings  or  inks,  or  the  hours  of  operation  of  any 
emission  unit,  or  a  combination  of  any  such 
limitations.  Production  or  capacity  limitatioiu  shall 
be  established  on  a  basis  of  no  longer  than  one 
month  except  in  those  cases  where  a  limit  spanning 
a  longer  [wriod  of  time  is  appropriate.  In  such  cases, 
a  limit  or  limitation  must  not  exceeed  an  annual 
limit  rolled  on  a  basis  of  at  most  a  month:  that  is, 
for  example,  a  monthly  production  or  a  capacity 
level  must  be  determined  for  each  parameter  subject 
to  a  production  or  capacity  limitation  and  added  to 
the  eleven  prior  monthly  levels  for  roontLly 


cutoff)  for  flexographic  and  rotogravure 
printing  sources  as  required  by  the  new 
major  source  definition  applicable  in 
severe  ozone  nonattainment  areas.  In 
addition,  this  section  allows  sources  to 
avoid  the  applicability  of  specified 
printing  rules,  provided  a  source  has  a 
federally  enforceable  permit  that  limits 
emissions  to  below  the  applicable  cutoff 
through  capacity  or  production 
limitations.  This  use  of  federally 
enforceable  permits  is  approvable 
because  USEPA  can  deem  a  permit  to  be 
"not  federally  enforceable"  in  a  letter  to 
lEPA.  Upon  issuance  of  such  a  letter, 
the  source  is  no  longer  protected  by  this 
permit.  The  source  would  then  be 
subject  to  the  SIP  requirements  if  its 
emissions  exceed  the  applicable  cutoffs. 
This  is  consistent  with  USEPA 's 
December  17, 1992.  approval  of  Illinois' 
operating  permit  program  which  states: 
"In  approving  the  State  operating 
program  USEPA  is  determining  that 
Illinois'  program  allows  USEPA  to  deem 
an  operating  permit  not  'federally 
enforceable'  for  purposes  of  limiting 
potential  to  emit  and  offset  credibility." 
(57  FR  59928.  59930).  lEPA  has  agreed 
to  this  approach  and  specified  the 
applicable  procedures  in  a  March  26, 
1993.  letter  to  USEPA.  This  section  is 
therefore  approvable  because  it  adds  a 
cutoff  consistent  with  the  requirements 
of  the  amended  Act  and  because  USEPA 
can  invalidate  the  protection  provided 
by  an  operating  permit  by  deeming  such 
operating  permit  to  be  "not  federally 
enforceable  "  in  a  letter  to  lEPA. 

Section  218.611  Applicability  for 
Petrolexun  Solvent  Dry  Cleaners — ^The 
above  discussion  in  section  218.402.  for 
flexographic  and  rotogravure  printing 
soiu-ces.  applies  to  this  section  for 
petroleiun  solvent  dry  cleaners. 

Section  218.620  Applicability— This 
section  contains  a  25  tons  per  year  PTE 
cutoff  (in  addition  to  a  100  ton  MTE 
cutoff)  for  paint  and  ink  manufacturing 
sources  as  required  by  the  new  major 
source  definition  appUcable  in  severe 
ozone  nonattainment  areas  and  is 
therefore  approvable. 

Subpart  CC:  Polyester  Resin  Product 
Manufacturing  Process — This  new  rule 
applies  to  a  source's  polyester  resin 
products  manufacturing  process 
emission  units  and  the  associated 
handling  of  materials,  cleanup  activity, 
and  formulation  activity  at  sources  with 
MTE  of  less  than  100  tons.  The  control 
requirements  consist  of  any  of  the 
following:  (1)  The  use  of  polyester  resin 
material  with  specified  monomer 
contents;  (2)  the  use  of  a  closed-mold  or 


comparison  with  ihe  annual  limit.  Any  production 
or  capacity  limitations  shall  be  verified  through 
appropriate  recordkeeping. 


pultrusion  system  which  will  result  in 
less  than  4%  weight  loss  of  polyester 
resin  materials;  (3)  the  use  of  vapor 
suppressed  polyester  resin  approved  by 
lEPA  in  the  source's  permit  such  that 
weight  loss  from  VOC  emissions  does 
not  exceed  60  grams  per  square  meter  of 
exposed  surface  area  during  molding;  or 
(4)  the  use  of  any  materials  or  processes 
demonstrated  to  the  satisfaction  of  lEPA 
to  achieve  VOC  emission  levels 
equivalent  to  any  of  the  above  control 
techniques.  This  alternative  must  be 
approved  by  lEPA  and  USEPA  in  a 
federally  enforceable  permit  or  as  a  SIP 
revision.  An  analysis  of  alternative 
equivalent  control  plans  is  contained 
below  within  the  discussion  of  Subparts 
PP.  QQ,  RR.  and  TT.  This  rule  also 
includes  work  practices  (such  as  use  of 
closed  containers)  and  regulates  the  use 
of  cleaning  materials.  Section 
218.668(a)(3)(C),  218.668(a)(4)(D)  and 
218.668(a)(5)(C),  allow  for  the 
determination  of  specified  control 
requirements  "By  site-specific  sampling 
and  analysis  methods  approved  by  the 
Agency  and  USEPA  in  a  federally 
enforceable  permit."  The  procedures  for 
USEPA's  review  and  approval  of  these 
alternative  test  methods  are  specified  in 
a  September  13,  1995,  letter  from  the 
Illinois  Environmental  Protection 
Agency  to  Region  5  of  the  USEPA.  The 
emission  limits  contained  in  this  rule 
are  very  similar  to  the  emission  limits 
contained  in  Rule  1162  for  Polyester 
Resin  Operations  that  was  revised,  in 
May  1994,  by  the  South  Coast  Air 
Quality  Management  District — which 
covers  the  Los  Angeles  area.  Rule  1162 
was  approved  by  USEPA  on  August  25. 
1994  (59  FR  43571).Jllinois'  Polyester 
Resin  Product  Manufacturing  Process 
rule  is  therefore  approvable. 

Subpart  DD:  Aerosol  Can  Filling — 
This  new  rule  applies  to  a  source's 
aerosol  can  filling  lines  if  the  source's 
MTE  is  less  than  100  tons  and  it  has  a 
PTE  equal  or  greater  than  25  tons  VOC 
per  year.  Aerosol  can  filling  lines  can 
comply  by  one  of  the  following  options: 

(1)  Use  of  add-on  control  which 
achieves  an  overall  reduction  of  81%;  or 

(2)  (A)  Use  of  through-the-valve  (TTV) 
fill  or  enhanced  under-the-cup  (UTC) 
nil  to  minimize  loss  of  VOC  propellent; 
or  use  of  another  system  approved  in  a 
federally  enforceable  permit  which 
achieves  at  least  75%  reduction  of  the 
emissions  of  UTC  fill;  (B)  Fill  on  a 
monthly  basis  at  least  90%  of  cans  filled 
on  such  aerosol  can  filling  lines  that  are 
capable  of  being  filled  by  the  TTV 
method  with  TTV  fill.  TTV  filling 
causes  only  15%  to  25%  ef  the 
emissions  from  UTC  (the  standard 
method  of  filling  cans)  and  is 


considered  to  be  RACT.  Based  on 
discussions  with  lEPA,  the  two  aerosol 
can  filling  sources  that  have  been 
identified  as  emitting  over  25  tons  VOC 
per  year  either  are  or  will  be  controlled 
as  follows:  CCL  Custom  Manufacturing 
will  be  installing  an  incinerator  and  will 
therefore  comply  with  the  81%  overall 
control  requirement  and  Chase  Products 
Company  is  filling  90%  of  its  cans  with 
TTV.  Therefore  this  rule  satisfies  the 
requirement  for  RACT  on  aerosol  filling 
operations. 

Section  218.926(b)(2)  consists  of  a 
new  set  of  control  requirements  which 
apply  to  a  source's  leather  coating 
operations  if  the  source's  MTE  is  less 
than  100  tons  and  it  has  a  PTE  of  25  tons 
VOC  per  year  or  greater.  These  control 
requirements  are:  (A)  For  the 
application  of  stain  coating  to  leather, 
other  than  specialty  leather,  the  VOC 
contained  in  the  subject  coatings  shall 
not  exceed  10  tons  in  any  consecutive 
12-month  period  or  the  application  of 
such  coatings  shall  comply  with  (C) 
below;  (B)  For  the  application  of 
coatings  to  speciahy  leather,  the  total 
VOC  content  of  all  coatings,  including 
stains,  as  applied  to  a  category  of 
specialty  leather,  shall  not  exceed  38  lbs 
per  1000  square  feet  of  such  specialty 
leather  produced,  determined  on  a 
monthly  basis;or  (C)  The  daily-weighted 
average  VOC  content  shall  not  exceed 
3.5  lbs  VOC/gallon  of  coating  as 
applied.  A  daily-weighted  average  of  3.5 
lbs  VOC  per  gallon  has  previously  been 
established  as  RACT  by  USEPA  for 
major  non-CTG  coating  sources  and  a  38 
lbs  VOC  per  1000  square  feet  limit  is 
contained  in  Wisconsin's  leather  coating 
rules  which  has  been  approved  as  RACT 
by  USEPA.  lEPA  justified  its  10  ton 
exemption  for  stains  by  explaining  that 
use  of  high  VOC  content  stain  is  needed 
for  some  natural  leathers.  Even  when  a 
stain  with  dye  can  be  thinned  with 
water  the  VOC  content  can  still  be  very 
high  because  of  the  VOC  required  to 
actually  dissolve  the  small  amount  of 
dye  present.  Stain  is  applied  at  varying 
rates  on  different  pieces  of  leather  and 
at  varying  rates  on  a  single  piece  of 
leather,  as  it  is  used  to  achieve  uniform 
shade  on  animal  hides  with  naturally 
varying  coloration.  lEPA  added  that  at 
the  same  time  and  in  light  of  the  above, 
total  VOC  emissions  from  a  source 
attributable  to  stain  are  small.  Illinois' 
leathercoating  rule  is  therefore 
consistent  with  RACT.  The  compUance 
certification  and  recordkeeping 
requirements  for  leathercoating 
operations  are  contained  in  Sections 
218.991(d)(1)  and  218.991(d)(2), 
respectively.  The  recordkeeping 
requirements  in  Section  218.991(d)(2) 


establish  monthly  records  of  (1)  the 
pounds  VOC  per  gallon  of  coating  (VOC 
content)  and  volume  of  each  stain 
coating  used  for  other  than  specialty 
leather,  (2)  the  VOC  content  and  volume 
of  each  coating  used  for  specialty  shoe 
leather,  (3)  the  VOC  content  and  volume 
of  each  coating  used  for  specialty 
football  leather,  (4)  the  square  feet  of 
specialty  shoe  leather  produced,  and  (5) 
and  the  square  feet  of  specialty  football 
leather  produced.  These  recordkeeping 
requirements  are  therefore  sufficient  to 
establish  compliance  with  the 
leathercoating  emission  limits. 

Subparts  PP,  QQ.  RR.  and  TT  consist 
of  "generic"  major  non-CTG  rules  for 
sources  not  specifically  covered  by 
another  rule.  Sections  926,  946,  966, 
and  986  specify  the  control 
requirements  for  the  rules.  Subsection 
(a)  of  each  of  these  Sections  requires  an 
overall  81  percent  reduction  from  each 
emission  unit.  A  Board  Note  has  been 
added  to  each  subsection  to  clarify  what 
is  intended  by  the  term  "emission  unit." 
A  further  clarification  of  the  Board  Note 
has  been  provided  in  a  June  16,  1993, 
letter  from  Dennis  Lawler,  lEPA. 

Subpart  UU  contains  the 
recordkeeping  and  reporting 
requirements  for  the  non-CTG 
requirements  in  Subparts  PP,  QQ,  RR, 
and  TT  and  Section  218.990  contains 
the  recordkeeping  and  reporting 
requirements  for  exempt  sources. 
Although  these  sections  refer  to 
emission  units  which  are  exempt,  it 
should  be  noted  that  the  owner  or 
operator  of  such  an  exempt  emission 
unit  would  need  to  submit  records  for 
the  entire  source  to  demonstrate  that 
maximum  theoretical  emissions  from  all 
non-CTG  and  unregulated  CTG 
operations  are  below  the  applicable 
cutoff.  In  those  cases  where  one  or  more 
(but  not  all)  emission  units  are  exempt 
(as  in  218.920(d),  218.940(d), 
218.960(d),  and  218.980(d)),  records 
must  also  be  submitted  documenting 
that  each  such  emission  unit  is  exempt. 

Illinois'  major  non-CTG  VOC  rules  in 
Subparts  PP.  QQ.  RR.  and  TT  allow 
compliance  via  (1)  Emission  capture 
and  control  techniques  which  achieve 
an  overall  reduction  in  uncontrolled 
VOC  emissions  of  at  least  81  percent 
from  each  emission  unit,  or  (2)  For 
coating  lines,  the  daily-weighted 
average  VOC  content  shall  not  exceed 
3.5  pounds  (lbs)  VOC  per  gallon  (gal)  of 
coating,  or  (3)  an  equivalent  alternative 
control  plan  which  has  been  approved 
by  the  Agency  and  the  USEPA  in  a 
federally  enforceable  permit  or  as  a  SIP 
revision. 

On  December  17,  1992.  (57  FR  59928) 
USEPA  approved  Illinois'  existing 
Operating  Permit  program  as  satisfying 
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USEPA  S  June  28.  19«9.  (54  FR  27274) 
five  criteria  regarding  Federal 
enforceability.  One  of  the  criteria  is  that 
permits  may  not  be  issued  that  make 
less  stringent  any  SIP  limitation  or 
requirement.  USEPA's  December  17, 
1992,  notice  states  that  operating 
permits  issued  by  Illinois  in 
conformance  with  the  five  criteria 
(including  the  prohibition  against  States 
issuing  operating  permit  limits  less 
stringent  than  the  regulations  in  the  SIP) 
discussed  in  this  notice  v/iil  be 
considered  federally  enforceable.  This 
notice  also  states  Illinois'  operating 
permit  program  allows  USEPA  to  deem 
an  operating  permit  not  "federally 
enforceable." 

On  July  21,  1992.  USEPA 
promulgated  a  new  part  70  of  chapter  1 
of  title  40  of  the  Cede  of  Federal 
Regulations.  See  57  FR  32250.  This  new 
part  70  contains  regulations,  required  by 
Title  V  of  the  Act,  that  require  and 
specify  the  minimum  elements  of  State 
operating  permit  programs.  Part  70  is 
therefore  an  appropriate  basis  for 
evaluating  the  acceptability  of  Illinois' 
use  of  federally  enforceable  State 
operating  permits  (FESOP)  and  Title  V 
fwrmits  in  its  VOC  rules. 

Section  70.6(a)(l)(iii)  states: 

If  an  applicable  implementation  plan 
allows  a  determination  of  an  alternative 
emission  limit  at  a  part  70  source, 
equivalent  to  that  contained  in  the  plan, 
to  be  made  in  the  permit  issuance, 
renewal,  or  significant  modification 
process,  and  the  State  elects  to  use  such 
process,  any  permit  containing  such 
equivalency  determination  shall  contain 
provisions  to  ensure  that  any  resulting 
emissions  limit  has  been  demonstrated 
to  be  quantifiable,  accountable, 
enforceable,  and  based  on  replicable 
procedures. 

USEPA  has  therefore  determined  that 
the  alternative  control  requirement, 
submitted  on  March  4,  1994,  in 
subsections  218.926(c),  218.946(b), 
218.966(b)  and  218.986(c).  is  approvable 
because  it  requires  that  any  alternative 
must  be  equivalent  to  the  underlying 
SIP  requirements  (consistent  with  part 
70)  and  USEPA  can  deem  a  permit 
containing  an  alternative  control  plan  to 
be  not  "federally  enforceable"  if  it 
determines  that  a  permit  is  not 
quantifiable  or  practically  enforceable  or 
a  permit  relaxes  the  SIP.  The  underlying 
SIP,  to  which  any  equivalent  alternative 
control  plan  must  be  compared,  has 
federally  enforceable  control 
requirements,  test  methods,  and 
recordkeeping  and  reporting 
requirements.  In  addition,  lEPA's 
September  13,  1995,  letter  contains  the 
specific  procedures  for  USEPA  review 
and  approval. 


Subs«i:tiuns  Z18.b2U(aiili(Bi. 
218.920(a)(1)(B),  218.940(a)(1)(B), 
218.960(a)(1)(B).  218.980(a)(1)(B),  along 
with  the  foUowing  subsections  in 
conjunction  with  Section  211.4970  (the 
definition  of  "Potential  to  emit"): 
Subsections  218.620(b)(1), 
218.920(b)(1),  218.940(b)(1), 
219.960(b)(1)  and  218.980(b)(1),  allow 
sources  to  avoid  the  applicability  of 
specified  major  non-CTG  rules, 
provided  a  source  has  a  federally 
enforceable  permit  that  limits  emissions 
to  below  the  applicable  cutoff  through 
capacity  or  production  limitations. 
These  subsections  are  approvable 
be<:ause  USEPA  can  deem  a  permit  to  be 
"not  federally  enforceable"  in  a  letter  to 
lEPA.  Upon  issuance  of  such  a  letter, 
the  source  is  no  longer  protected  by  the 
permit  referenced  in  the  subject 
subsections.  The  source  would  then  be 
subject  to  the  SIP  requirements  if  its 
emissions  exceed  the  applicable  cutoff. 
This  is  consistent  with  USEPA's 
December  17,  1992,  approval  of  Illinois' 
operating  permit  program  which  states: 
"In  approving  the  State  operating 
program  USEPA  is  determining  that 
Illinois'  program  allows  USEPA  to  deem 
an  operating  permit  not  'federally 
enforceable'  for  purposes  of  limiting 
potential  to  emit  and  to  offset 
creditability  "  (57  FR  59928,  59930). 
lEPA  has  agreed  to  this  approach  and 
specified  the  applicable  procedures  in  a 
March  26, 1993,  letter  to  USEPA.  In 
summary,  these  subsections  are 
approvable  because  USEPA  can 
invalidate  the  protection  provided  by  an 
operating  permit  by  deeming  such 
operating  permit  to  be  "not  federally 
enforceable"  in  a  letter  to  lEPA. 

USEPA's  "generic  major  (based  on 
potential  emissions  of  25  tons  of  VOC) 
non-CTG  rules"  in  subparts  PP,  QQ,  RR 
and  TT,  do  not  apply  to  synthetic 
organic  chemical  industry  (SOCMI) 
distillation,  SOCMI  reactors,  wood 
furniture,  plastic  parts  coating  (business 
machines),  plastic  parts  coating  (other), 
offset  lithography,  industrial 
wastewater,  autobody  refinishing, 
SOCMI  batch  processing,  volatile 
organic  liquid  storage  tanks  and  clean- 
up solvent  operations.  In  addition, 
bakeries  (for  which  an  Alternative 
Control  Technology  document  was 
issued  in  December.  1992)  are  exempt 
from  the  control  requirements  in  the 
generic  rules.  Out  of  these  categories, 
Illinois  has  submitted  adopted  rules  for 
USEPA  approval  for  all  except 
industrial  wastewater,  clean-up  solvent 
operations,  autobody  refinishing,  and 
bakeries.  Autobody  refinishing  rules  are 
not  required  to  satisfy  RACT 
requirements  because  there  are  no  major 


autobody  refinishing  sources.  Illinois' 
adopted  major  non-CTG  rules  are 
undergoing  USEPA  review  and  will  be 
the  subject  of  separate  rulemaking 
actions. 

Final  Rulemaking  Action 

For  the  reasons  discussed  above, 
USEPA  approves  the  major  non-CTG 
VOC  RACT  rules  in  Part  218  (for  the 
Chicago  ozone  nonattainment  area)  that 
were  submitted  on  October  21, 1993, 
and  March  4, 1994.  More  specifically, 
this  includes  all  sections  of  part  218  that 
were  submitted  on  March  4,  1994,  and 
Section  218.990  from  the  October  21, 
1993,  submittal. 

On  September  9,  1994,  (FR  59  46562) 
USEPA  approved  a  number  of  Illinois' 
VOC  regulations  which  replaced  a  large 
part  of  the  Chicago  FIP,  which  was 
promulgated  June  29,  1990  (55  FR 
26814)  and  codified  at  40  CFR  52.741. 
This  rule  completes  approval  of  Illinois' 
VOC  regulations  which,  in  combination 
with  the  rules  approved  on  September 
9,  1994,  replace  the  Chicago  FIP,  as  the 
federally  enforceable  VOC  rule,  except 
as  indicated  below: 

(1)  In  accordance  with  Section  101(b), 
all  FIP  requirements  remain  in  effect 
(and  are  enforceable  after  the  effective 
date  of  this  SIP  revision)  for  the  period 
prior  to  the  effective  date  of  this  SIP 
revision. 

(2)  Any  source  that  received  a  stay,  as 
indicated  in  Section  218.103(a)(2), 
remains  subject  to  the  stay  if  still  in 
effect,  or  (if  the  stay  is  no  longer  in 
effect)  the  federally  promulgated  rule 
applicable  to  such  source. 

As  of  the  elective  date  of  this  final 
action,  these  rules  are  the  sole  federally 
enforceable  control  strategy  for  sources 
of  VOC  located  in  the  Chicago  area. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  March 
26,  1996.  However,  if  we  receive 
adverse  comments  by  February  26, 
1996,  then  USEPA  will  publish  a  notice 
that  withdraws  this  final  action.  If  no 
request  for  a  public  hearing  has  been 
received,  USEPA  will  address  the  public 
comments  received  in  a  new  final  rule 
on  the  requested  SIP  revision  based  on 
the  proposed  rule  located  in  the 
proposed  rules  section  of  this  Federal 
Register.  If  a  public  hearing  is 
requested,  USEPA  will  publish  a  notice 
announcing  a  public  hearing  and 
reopening  the  public  comment  period 
until  30  days  after  the  public  hearing.  At 
the  conclusion  of  this  additional  public 
comment  period,  USEPA  will  publish  a 
final  rule  responding  to  the  public 
comments  received  and  announcing 
final  action. 
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This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
former  Acting  Assistant  Administrator 
for  the  Office  of  Air  and  Radiation.  A 
July  10,  1995,  memorandum  from  Mary 
D.  Nichols,  Assistant  Administrator  for 
the  Office  of  Air  and  Radiation  explains 
that  the  authority  to  approve/disapprove 
SIPs  has  been  delegated  to  the  Regional 
Administrators  for  Table  3  actions.  The 
Office  of  Management  and  Budget  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  USEPA  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  USEPA  must  identify 
and  consider  a"  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  USEPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  USEPA  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  then  $100  million  in  any 
one  year,  the  USEPA  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 


rule,  the  USEPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  This  rule  only  approves 
the  incorporation  of  existing  state  rules 
into  the  SIP.  It  imposes  no  additional 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA., 
427  U.S.  246,  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  26,  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  November  1, 1995. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(102)  to  read  as 
follows: 

§  52.720    Identmcation  of  plan. 

«         «         *         »         * 

(c)*  *  * 

(102)  On  October  21,  1993  and  March 
4,  1994.  the  State  submitted  volatile 
organic  compound  control  regulations 
for  incorporation  in  the  Illinois  State 
Implementation  Plan  for  ozone. 

(i)  Incorporation  by  reference. 

(A)  Title  35:  Environmental 
Protection,  Subtitle  B:  Air  Pollution, 
Chapter  I:  Pollution  Control  Board, 
chapter  c:  Emission  Standards  and 
Limitations  for  Stationary  Sources,  Part 
211:  Definitions  and  General  Provisions, 
Subpart  B:  Definitions,  Sections 
211.270,  211.1070,  211.2030,  211.2610, 
211.3950,  211.4050,  211.4830,  211.4850, 
211.4970,  211.5390,  211.5530,  211.6110, 
211.6170,  211.6250.  211.6630,  211.6650, 
211.6710,  211.6830,  211.7050.  These 
sections  were  adopted  on  January  6, 
1994,  Amended  at  18  111.  Reg.  1253,  and 
effective  January  18,  1994. 

(B)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources,  Part  218:  Organic 
Material  Emissions  Standards  and 
Limitations  for  the  Chicago  Area, 
Subpart  PP:  218.927,  218.928;  Subpart 
QQ:  218.947,  218.948;  Subpart  RR: 
218.967,  218.968;  Subpart  TT:  218.987, 
218.988;  Subpart  UU:  218.990.  These      . 
sections  were  adopted  on  September  9, 
1993,  Amended  at  17  III.  Reg.  16636, 
effective  September  27,  1993. 

(C)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources,  Part  218:  Organic 
Material  Emissions  Standards  and 
Limitations  for  the  Chicago  Area, 
Subpart  A:  218.106,  218.108,  218.112, 
218.113;  Subpart  H:  218.402;  Subpart  Z: 
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218.602,  218.611;  Subpart  AA:  218.620, 
218.623  (repealed);  Subpart  CC;  Subpart 
DD;  Subpart  PP:  218.920,  218.926; 
Subpart  QQ:  218.940.  218.946;  Subpart 
RR:  218.960,  218.966;  Subpart  TT: 
218.9H0.  218.986;  Subpart  UU:  218.991. 
These  sections  were  adopted  on  January 
6.  1994.  Amended  at  18  111.  Reg.  1945, 
effective  January  24,  1994. 
«        *         •        *         • 

3.  Section  52.741  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  52.741     Control  Strategy:  Ozone  control 
measures  fof  Cook,  OuPage,  Kane,  Lake, 
McHenry  or  Will  County. 

(a)  •    '    • 

(2)  Applicability. 

(i)  Effective  October  11,  1994,  Illinois 
Administrative  Code  Title  35: 
Environmental  Protection.  Subtitle  B: 
Air  pollution.  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources,  Part  218:  Organic 
Material  Emission  Standards  and 
Limitations  for  the  Chicago  Area 
replaces  the  requirements  of  40  CFR 
52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  ChiPage,  Kane,  Lake, 
McHenry  and  Will  County  as  the 
federally  enforceable  control  measures 
in  these  counties  except  as  noted  in 
paragraphs  (a)(2)(i)  (A)  through  (C)  of 
this  section. 

(A)  Until  March  26,M996,  Illinois" 
major  non-CTG  sources  in  the  Chicago 
area,  subject  to  paragraph  u,  v,  w,  or  x 
because  of  the  applicability  criteria  in 
these  paragraphs,  continue  to  be  subject 
to  paragraphs  u,  v,  w,  x,  and  in  addition 
they  remain  subject  to  the 
recordkeeping  requirements  in 
paragraph  y  and  any  related  parts  of 
section  52.741  necessary  to  implement 
these  paragraphs,  e.g..  those  paragraphs 
containing  test  methods,  deflnitions, 
etc. 

(B)  In  accordance  with  Section 
218.101(b),  all  FIP  requirements  remain 
in  effect  and  are  enforceable  after 
October  1 1 ,  1994,  for  the  period  prior  to 
October  11.  1994  (and  the  major  non- 
CTG  FIP  requirements  specified  in 
paragraph  {a)(2)(i)(A)  remain  in  effect 
and  are  enforceable  after  March  26,  1996 
for  the  period  prior  to  March  26,  1996. 

(C)  Any  source  that  received  a  stay,  as 
indic:ated  in  Section  218.103(a)(2). 
remains  subject  to  the  stay  if  still  in 
effect,  or  (if  the  stay  is  no  longer  in 
effect)  the  federally  promulgated  rule 
applicable  to  such  source. 

(ii)  Effective  March  26,  1996,  Illinois 
Administrative  Code  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  pollution.  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 


Standards  and  Limitations  for 
Stationary  Sourt:es.  Part  218:  Organic 
Material  Emission  Standards  and 
Limitations  for  the  Chicago  Area 
replaces  the  requirements  of  40  CFR 
52.741  Control  strategy:  Ozone  control    . 
measures  for  Cook,  DuPage.  Kane,  Lake, 
McHenry  and  Will  County  as  the 
federally  enforceable  control  measures 
in  these  counties  except  as  noted  in 
paragraphs  (a)(2)(ii)  (A)  and  (B)  of  this 
section. 

(A)  In  accordance  with  Section 
218.101(b),  all  major  non-CTG  FIP 
requirements  specified  in  paragraph 
(a)(2)(i)(A)  remain  in  effect  and  are 
enforceable  after  March  26.  1996  for  the 
period  prior  to  March  26,  1996. 

(B)  Any  source  that  received  a  stay,  as 
indicated  in  Section  218.103(a)(2), 
remains  subject  to  the  stay  if  still' in 
effect,  or  (if  the  stay  is  no  longer  in 
effect)  the  federally  promulgated  rule 
applicable  to  such  source. 

4  *  *  *  * 
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40  CFR  Part  52 

[IL99-2-7003,  IN46-2-7004,  MI33-2-7005, 
WI47-2-7006;  FRL-5402-8] 

Approval  of  a  Section  182(f) 
Exemption;  Illinois,  Indiana,  Michigan, 
and  Wisconsin 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  As  requested  by  the  States  of 
Illinois,  Indiana,  Michigan,  and 
Wisconsin  in  a  July  13.  1994  submittal 
pursuant  to  section  182(f)(3)  of  the 
Clean  Air  Act  (CAA  or  the  Act),  the  EPA 
is  granting  exemptions  from  the 
Reasonably  Available  Control 
Technology  (RACT)  and  New  Source 
Review  (NSR)  requirements  for  major 
stationary  sources  of  Oxides  of  Nitrogen 
(NOx)  and  from  vehicle  Inspection/ 
Maintenance  (I/M)  and  general 
conformity  requirements  for  NOx  for 
ozone  nonattainment  areas  within  the 
Lake  Michigan  Ozone  Study  (LMOS) 
modeling  domain,  which  includes 
portions  of  the  States  of  Illinois, 
Indiana,  Michigan,  and  Wisc;onsin.  The 
EPA  is  also  granting  exemptions  from 
transportation  conformity  requirements 
for  NOx  for  ozone  nonattainment  areas 
classified  as  marginal  or  transitional 
within  the  LMOS  modeling  domain. 
The  EPA  is  approving  the  exemptions 
based  on  a  demonstration  that 
additional  NOx  reductions  would  not 
contribute  to  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 


for  ozone  within  the  LMOS  modeling 
domain.  The  EPA  is  not  taking  final 
action  at  this  time  on  the  granting  of 
exemptions  from  the  transportation 
conformity  requirements  of  the  CAA  for 
ozone  nonattainment  areas  classified  as 
moderate.or  above  in  the  LMOS 
modeling  domain.  The  continued 
approval  of  these  exemptions  is 
contingent  on  the  results  of  the  final 
ozone  attainment  demonstrations  and 
plans.  These  plans  are  expected  to  be 
submitted  by  mid-1997  and  to 
incorporate  the  results  of  the  Ozone 
Transport  Assessment  Group  process. 
The  attainment  plans  will  supersede  the 
initial  modeling  information  which  is 
the  basis  for  the  waiver  EPA  is  granting 
in  this  document.  To  the  extent  the 
attainment  plans  include  NOx  controls 
on  certain  major  stationary  sources  in 
the  LMOS  ozone  nonattainment  areas, 
EPA  will  remove  the  NOx  waiver  for 
those  sources.  To  the  extent  the  final 
plans  achieve  attainment  of  the  ozone 
standard  without  additional  NOx 
reductions  from  certain  sources,  the 
NOx  emissions  control  exemption 
would  continue  for  those  sources.  EPA's 
rulemaking  action  to  reconsider  the 
initial  NOx  waiver  may  occur 
simultaneously  with  rulemaking  action 
on  the  attainment  plans. 

DATES:  This  final  rule  will  be  effective 
February  26.  1996. 

ADDRESSES:  Copies  of  the  exemption 
request,  public  comments  and  EPA's 
responses  are  available  for  inspection  at 
the  following  address:  United  States 
Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  71 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Regulation  Development 
Section  (AR-18J),  Regulation 
Development  Branch,  Air  and  Radiation 
Division,  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone  Number  (312)  886- 
6057. 

SUPPLEMENTARY  INFORMATION: 

L  Background  Information 

On  July  13,  1994,  the  States  of  Illinois, 
Indiana.  Michigan,  and  Wisconsin 
submitted  a  petition  to  the  EPA 
requesting  that  the  ozone  nonattainment 
areas  within  the  LMOS  modeling 
domain  be  exempted  from  requirements 
to  implement  NOx  controls  pursuant  to 
section  182(1)  of  the  Act.  The  exemption 
request  is  based  on  modeling 
demonstrating  that  additional  NOx 
emission  controls  within  the 
nonattainment  areas  will  not  contribute 
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to  attainment  of  the  ozone  NAAQS 
within  the  LMOS  modeling  domain. 

On  March  6,  1995,  EPA  published  a 
rulemaking  proposing  approval  of  the 
NOx  exemption  petition  and 
specifically  identifying  the  Counties  or 
areas  covered  by  the  exemption.  During 
the  30  day  public  comment  period.  EPA 
received  a  number  of  comments 
favoring  or  objecting  to  the  proposed 
approval.  In  addition  to  these 
comments,  the  EPA  also  received 
adverse  comments  objecting  to  any  NOx 
control  waiver  within  the  United  States, 
with  the  commenters  requesting  that 
these  comments  be  addressed  in  all  EPA 
rulemakings  dealing  with  such  emission 
control  waivers. 

II.  Public  Comments 

The  following  discussion  summarizes 
the  comments  received  regarding  the 
States'  petition  and/or  EPA's  proposed 
rulemaking  and  presents  EPA's 
responses  to  these  comments. 

Comment:  A  number  of  comments 
supporting  the  proposed  rulemaking 
were  received  from  organizations 
representing  various  industrial  groups, 
local  planning  organizations,  and  the 
States  themselves.  One  commenter,  who 
generally  supported  the  proposed 
rulemaking,  noted  that  the  EPA 
proposed  to  reverse  its  decision  on  the 
petition  if  subsequent  modeling  results 
supported  such  a  reversal.  The 
commenter  raised  a  concern  that  the 
EPA  should  only  reverse  its  decision  to 
approve  the  petition  if  well  documented 
modeling  results  are  available  clearly 
indicating  the  need  for  such  a  reversal. 

Response:  The  favorable  comments 
support  the  logic  used  in  the  proposed 
rulemaking. 

With  regard  to  the  concern  over  the 
quality  of  the  modeling  results  needed 
to  reverse  this  decision,  it  should  be 
noted  that  such  modeling  results  will  be 
well  documented  and  are  expected  to  be 
based  on  validated  modeling.  The  States 
involved  in  the  LMOS  are  conducting  a 
number  of  additional  modeling  analyses 
(subsequent  to  the  preparation  of  the 
NOx  waiver  request)  to  assess  the 
impacts  of  emission  controls  on  peak 
ozone  concentrations  and  on  ozone 
concentrations  transported  out  of  the 
modeling  domain  (long  range  ozone 
transport  has  become  a  significant  issue 
in  the  development  of  ozone 
demonstrations  of  attainment  in  the 
eastern  United  States).  Additional 
modeling  analyses  are  required  to 
support  the  States'  demon.strations  of 
attainment,  which  have  not  been 
completed.  These  modeling  analyses  are 
well  documented  and  are  now  based  on 
a  modeling  system  which  has  been 
accepted  by  the  EPA  as  being  validated 


for  the  LMOS  modeling  domain.  Any 
conclusion  showing  the  need  for  NOx 
controls  will  be  well  supported  by  the 
modeling. 

It  should  be  noted  that  the  modeling 
used  to  support  the  NOx  waiver ^jetition 
was  not  based  initially  on  validated 
modeling.  The  modeling  system  and  its 
base  year  inputs  were  modified  to  a 
validated  form  subsequent  to  the 
submittal  of  the  petition.  Nonetheless, 
the  "signals"  of  the  modeling  results 
regarding  Volatile  Organic  Compound 
(VOC)  controls  versus  NOx  controls 
have  not  changed  with  the  validation  of 
the  modeling  system.  The  modeling 
results  continue  to  show  that  NOx 
emission  controls  in  the  ozone 
nonattainment  areas  will  not  contribute 
to  reduction  of  peak  ozone  levels  within 
the  LMOS  modeling  domain,  and  may 
actually  increase  peak  ozone  levels  near 
the  major  urban  areas. 

Comment:  A  commenter,  who 
supports  the  proposed  NOx  exemption, 
considers  the  exemption,  through 
section  182(f),  to  also  increase  the  major 
source  threshold  relating  to  federal 
operating  permit  programs  from  25  tons/ 
year  (tpy)  to  100  tpy  (this  comment  is 
assumed  to  apply  to  the  ozone 
nonattainment  areas  classified  as 
severe). 

Response:  The  commenter  is  correct. 
Based  on  guidance  contained  in  40  CFR 
Part  70.2  (subparagraph  (3){1)  undepthe 
"major  source"  definition),  the  major 
source  threshold  for  federal  operating 
programs  would  be  revised  to  100  tpy,     ' 
potential  to  emit,  in  the  areas  covered 
by  the  NOx  waiver.  In  addition,  for  new 
source  considerations,  it  should  be 
noted  that  the  waived  areas  should  be 
considered  to  be  covered  by  Prevention 
of  Significant  Deterioration 
requirements,  with  a  control  source  size 
threshold  of  250  tpy,  potential  to  emit, 
for  NOx  rather  than  by  nonattainment 
area  new  source  requirements. 

Comment:  A  commenter  notes  that,  in 
addition  to  modeling  data  supporting 
approval  of  the  petition,  monitoring 
data  were  collected  during  the  1991 
LMOS  field  study  which  also  support 
the  approval  of  the  NOx  waiver.  The 
combination  of  modeling  data  and 
monitoring  data  meet  the  requirements 
for  a  section  182(f)  exemption  specified 
in  EPA's  guidance  documents  titled: 
"State  Implementation  Plan;  Nitrogen 
Oxides  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990"  (57 
FR  55628,  November  25,  1992);  and  the 
"Guideline  for  Determining 
Applicability  of  Nitrogen  Oxide 
Requirement  under  Section  182(f)" 
(December  1993). 

Response:  Although  the  commenter 
did  not  specifically  reference  the  data 


from  which  this  conclusion  was  draVvn, 
EPA  acknowledges  that  data,  such  as 
concentrations  of  non-methane 
hydrocarbons  and  NOx  and  derived/ 
monitored  ozone  production  potentials 
of  air  parcels,  collected  for  the  urban 
source  areas  during  the  1991  field  study 
support  the  approval  of  the  NOx  waiver. 
It  is  noted,  however,  that  the  primary 
basis  for  the  approval  of  the  NO,  waiver 
is  the  modeling  results  submitted  in 
support  of  the  waiver.  The  1991  field 
data  by  themselves  may  not  be  an 
adequate  support  for  the  waiver  since 
these  data  are  limited  in  nature  and  do 
not  present  a  complete  picture  of  the 
impacts  of  NOx  controls  on  LMOS 
modeling  domain  peak  ozone 
concentrations. 

Comment:  Commenters  argue  that 
NOx  exemptions  are  provided  for  in  two 
separate  parts  of  the  Act,  in  sections 
182(b)(1)  and  182(f).  Because  the  NOx 
exemption  tests  in  sections  182(b)(1) 
and  182(f)(1)  include  language 
indicating  that  action  on  s-uch  requests 
should  take  place  "when  |EPA] 
approves  a  plan  or  plan  revision,"  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  tak^n 
under  the  petition  process  established 
by  section  182(f)(3),  must  occur  during 
consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  The  commenters  also  argue 
that  even  if  the  petition  procedures  of 
section  182(0(3)  may  be  used  to  relieve 
areas  of  certain  NOx  requirements, 
exemptions  from  the  NOx  conformity 
requirements  must  follow  the  process 
provided  in  section  182(b)(1),  since  this 
is  the  only  provision  explicitly 
referenced  by  section  176(c),  the  Act's 
conformity  provisions. 

Response:  Section  182(f)  contains 
very  few  details  regarding  the 
administrative  procedures  for  acting  on 
NOx  exemption  requests.  The  absence 
of  specific  guidelines  by  Congress  leaves 
the  EPA  with  discretion  to  establish 
reasonable  procedures  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 
considering  NOx  exemption  requests 
under  section  182(f),  and  instead 
believes  that  sections  182(0(1)  and 
182(0(3)  provide  independent 
procedures  by  which  the  EPA  may  act 
on  NOx  exemption  requests.  The 
language  in  section  182(0(1),  which 
indicates  that  the  EPA  should  act  on 
NOx  exemptions  in  conjunction  with 
action  on  a  plan  or  a  plan  revision,  does 
not  appear  in  section  182(0(3).  While 
section  182(0(3)  references  section 
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182(f)i  I J.  ihe  EPA  btJiievtss  that  tms 
reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  [and 
by  extension,  paragraph  (2)1,  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  anting  on 
State  Implementation  Plans  (SIPs). 
Additionally,  section  182(0(3)  provides 
that  "person(sl"  (which  section  302(e) 
of  the  Act  defines  to  include  Statesl  may 
petition  for  NOx  exemptions  "at  any 
time,"  and  requires  the  EPA  to  make  its 
determination  within  six  months  of  the 
petition's  submission.  These  key 
differences  lead  EPA  to  believe  that 
Congress  intended  the  exemption 
petition  process  of  paragraph  (3)  to  be 
distinct  and  more  expeditious  than  the 
longer  plan  revision  process  intended 
under  paragraph  (1). 

With  respect  to  major  stationary 
sources,  section  182(0  requires  States  to 
adopt  NOx  RACT  and  NSR  rules,  unless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  the  EPA  by 
November  15,  1992.  Thus,  in  order  to 
avoid  the  CAA  sanctions,  areas  seeking 
a  NOx  exemption  would  have  needed  to 
submit  this  exemption  request  for  EPA 
review  and  rulemaking  action  several 
months  before  November  15. 1992.  In 
contrast,  the  CAA  specifies  that  the 
attainment  demonstrations  were  not  due 
until  November  1993  or  1994  (and  EPA 
may  take  12  to  18  months  to  approve  or 
disapprove  the  demonstrations).  For 
marginal  ozone  nonattainment  areas 
(subject  to  NOx  NSR).  no  attainment 
demonstrations  are  called  for  in  the 
CAA.  For  areas  seeking  redesignation  to 
attainment  of  the  ozone  NAAQS.  the 
CAA  does  not  specify  a  deadline  for 
submittal  of  maintenance 
demonstrations  (in  reality.  EPA  would 
generally  consider  redesignation 
requests  without  accompanying 
maintenance  plans  to  be  unacceptable). 
Clearly,  the  CAA  envisions  the 
submittal  of  and  EPA  action  on  NOx 
exemption  requests,  in  some  cases,  prior 
to  submittal  of  attainment  or 
maintenance  demonstrations. 

With  respect  to  the  comment  that 
section  lB2(b)(l)  is  the  appropriate 
authority  for  granting  interim-period 
transportation  conformity  NOx 
exemptions,  EPA  agrees  with  the 
commenters  and  has  published  an 
interim  final  rule  that  changes  the 
transportation  conformity  rule's 
reference  to  section  182(b)(1)  as  the 
correct  authority  under  the  Act  for 
waiving  the  NOx  build/no-build  and 
less-than-1990  emissions  tests  for 
certain  areas.  See  60  PR  44762  (A 
related  proposed  rule,  60  PR  44790. 
published  on  the  same  day,  invited 
public  comment  on  how  the  Agency 
plans  to  implement  section  182(b)(1) 
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exemptions.  That  proposal  has  been 
subsequently  finalized.  See  60  FR 
57179).  However.  EPA  also  notes  that 
section  182(b)(1).  by  its  terms,  only 
applies  to  moderate  and  above  ozone 
nonattainment  areas.  Consequently. 
EPA  believes  that  the  interim-reductions 
requirements  of  section  176(c)(3)(A)(iii). 
and  hence  the  authority  provided  in 
section  182(b)(1)  to  grant  relief  from 
those  interim-reduction  requirements, 
apply  only  with  respect  to  those  areas 
that  are  subject  to  section  182(b)(1).  EPA 
intends  to  continue  to  apply  the 
transportation  conformity  rule's  build/ 
no-build  and  less-than-1990  emissions 
tests  for  purposes  of  implementing  the 
requirements  of  section  176(c)(1).  and 
EPA  intends  to  continue  to  provide 
relief  from  those  requirements  under 
section  182(0-  In  addition,  because 
general  federal  actions  are  not  subject  to 
section  176(c)(3)(A)(iii).  which 
explicitly  references  section  182(b)(1). 
EPA  will  also  continue  to  offer  relief 
under  section  182(0(3)  from  the 
applicable  NOx  requirements  of  the 
general  conformity  rule. 

In  order  to  demonstrate  conformity, 
transportation-related  federal  actions 
that  are  taken  in  ozone  nonattainment 
areas  not  subject  to  section  182(b)(1) 
and,  hence,  not  subject  to  section 
176(c)(3)(A)(iii)  must  still  be  consistent 
with  the  criteria  specified  under  section 
176(c)(1).  Specifically,  these  actions 
must  not,  with  respect  to  any  standard, 
cause  or  contribute  to  new  violations, 
increase  the  frequency  or  severity  of 
existing  violations,  or  delay  attainment. 
In  addition,  such  actions  must  comply 
with  the  relevant  requirements  and 
milestones  contained  in  the  applicable 
state  implementation  plan,  such  as 
reasonable  further  progress  schedules, 
assumptions  specified  in  the  attainment 
or  maintenance  demonstrations, 
numerical  emission  limits,  or 
prohibitions.  EPA  believes  that  the 
build/no-build  and  less-than-1990 
emissions  tests  provide  an  appropriate 
basis  for  such  areas  to  demon,strate 
compliance  with  the  above  criteria. 

As  noted  earlier,  EPA  intends  to 
continue  to  offer  relief  under  section 
182(0  from  the  interim  NOx 
requirements  of  the  conformity  rules 
that  would  apply  under  section 
176(c)(1)  for  the  areas  not  subject  to 
section  182(b)(1)  in  the  manner 
described  above.  EPA  believes  this 
approach  is  consistent  both  with  the 
way  NOx  requirements  in  ozone 
nonattainment  areas  are  treated  under 
the  Act  generally,  and  under  se<:tion 
182(0  in  particular.  The  basic  approach 
of  the  Act  is  that  NOx  reductions  should 
apply  when  beneficial  to  an  area's 


attainment  goals,  and  should  not  apply 
when  unhelpful  or  counterproductive. 
Section  182(0  reflects  this  approach  but 
also  includes  specific  substantive  tests 
which  provide  a  basis  for  EPA  to 
determine  when  NOx  requirements 
should  not  apply.  There  is  no 
substantive  difference  between  the 
technical  analysis  required  to  make  an 
assessment  of  NOx  impacts  on 
attainment  in  a  particular  area  whether 
undertaken  with  respect  to  mobile 
source  or  stationary  source  NOx 
emissions.  Moreover,  where  EPA  has 
determined  that  NOx  reductions  will 
not  benefit  attainment  or  would  be 
counterproductive  in  an  area,  the  EPA 
believes  it  would  be  unreasonable  to 
insist  on  NOx  reductions  for  purposes  of 
meeting  reasonable  further  progress  or 
other  milestone  requirements.  Thus, 
even  as  to  the  conformity  requirements 
of  section  176(c)(1).  EPA  believes  it  is 
reasonable  and  appropriate,  first,  to 
offer  relief  from  the  applicable  NOx 
requirements  of  the  general  and 
transportation  conformity  rules  in  areas 
where  such  reductions  would  not  be 
beneficial  and.  second,  to  rely  in  doing 
so  based  on  the  exemption  tests 
provided  in  section  182(0- 

For  moderate  and  above  ozone 
nonattainment  areas  which  are  relying 
on  modeling  data  in  petitioning  for  a 
transportation  conformity  NOx 
exemption,  the  proposed  change  affects 
the  process  for  applying  for  such 
waivers.  Unlike  section  182(0(3), 
section  182(b)(1)  requires  that  EPA 
approve  a  NOx  waiver  (i.e.,  determine 
that  additional  reductions  of  NOx 
would  not  contribute  to  attainment)  as 
part  of  a  SIP  revision.  Thus,  under 
section  182(b)(1),  petitions  for 
transportation  conformity  NOx  waivers 
for  areas  subject  to  that  section  must  be 
submitted  as  formal  SIP  revisions  by  the 
Governor  (or  designee)  following  a 
public  hearing.  As  explained 
previously,  EPA  will  continue  to 
process  and  approve,  under  section 
182(0(3),  conformity  NOx  waivers  for 
areas  not  subject  to  section  182(b)(1) 
without  public  hearings  or  submission 
by  the  Governor.  Finally,  as  noted 
earlier,  the  NOx  provisions  of  the 
general  conformity  rule  would  not  be 
affected  by  this  proposal.  A  NOx  waiver 
under  section  182(f)  removes  the  NOx 
general  conformity  requirements 
entirely  and  would  continue  to  do  so. 
The  Clean  Air  Act's  provision  for 
transportation  conformity  NOx  waivers 
stems  from  section  176(c)(3)(A)(iii), 
which  addresses  only  transportation 
conformity,  and  not  general  conformity. 
Therefore,  the  statutory  authority  for 
general  conformity  NOx  waivers  is  not 


required  to  be  section  182(b)  for  any 
areas  and  may  continue  to  be  section 
182(0  for  all  areas. 

It  should  be  noted  that  EPA  is  taking 
no  final  action  on  a  NOx  exemption  for 
transportation  conformity  for  ozone 
nonattainment  areas-classified  as 
moderate  and  above  in  the  petition 
covered  by  this  rulemaking.  The  States 
of  Illinois,  Indiana,  Michigan,  and 
Wisconsin  may  seek  a  transportation 
conformity  NOx  exemption  for  such 
areas  through  formal  SIP  revisions 
pursuant  to  section  182(b)(1)  of  the  Act 
(Illinois  and  Wisconsin  have  submitted 
such  SIP  revisions,  which  are  currently 
being  reviewed  by  the  EPA). 

Comment:  Commenters  argue  that 
waiver  of  NOx  control  requirements  is 
unlawful  if  such  a  waiver  would  impede 
attainment  and  maintenance  of  the 
ozone  standard  in  downwind  areas. 

Response:  As  a  result  of  these 
comments,  the  EPA  reevaluated  its 
position  on  this  issue  and  has  revised  • 
the  previously  issued  guidance.  See 
Memorandum.  "Section  182(0  Nitrogen 
Oxides  (NOx)  Exemptions — Revised 
Process  and  Criteria"  dated  February  8, 
1995,  for  John  Seitz's  signature.  As 
described  in  this  memorandum,  EPA 
intends  to  use  its  authority  under 
section  110(a)(2)(D)  to  require  a  State  to 
reduce  NOx  emissions  from  stationary 
and/or  mobile  sources  where  there  is 
evidence,  such  as  photochemical  grid 
modeling,  showing  that  the  NOx 
emissions  could  contribute  significantly 
to  nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  or  in 
another  nonattainment  area  within  the 
same  State.  This  action  would  be 
independent  of  any  action  taken  by  EPA 
on  a  NOx  exemption  request  under 
section  182(0-  That  is,  EPA  action  to 
grant  or  deny  a  NOx  exemption  request 
under  section  182(0  for  any  area  would 
not  shield  that  area  from  EPA  action  to 
require  NOx  emission  reductions,  if 
necessary,  under  section  110(a)(2)(D). 

Significant  new  modeling  analyses  are 
being  conducted  by  the  Lake  Michigan 
Air  Directors  Consortium  (LADCO)  (the 
technical  and  functional  directors  of  the 
Lake  Michigan  Ozone  Study  and  the 
Lake  Michigan  Ozone  Control  Program, 
including  representatives  of  the  four 
LMOS  States  and  the  EPA),  EPA  and 
other  agencies  as  part  of  the  Ozone 
Transport  Assessment  Group  (OTAG) 
process.  The  OTAG  process  is  a 
consultative  process  among  the  eastern 
States  and  EPA.  The  OTAG  process, 
which  ends  at  the  close  of  1996, 
assesses  national  and  regional  emission 
control  strategies  using  improved 
modeling  techniques.  The  goal  of  the 
OTAG  process  is  for  EPA  and  the 
affected  States  to  reach  consensus  on 


the  additional  regional  and  national 
emission  reductions  that  are  needed  for 
attainment  of  the  ozone  standard.  Based 
on  the  results  of  the  OTAG  process. 
States  are  expected  to  submit  by  mid- 
1997  attainment  plans  which  show 
attainment  of  the  ozone  standard 
through  local,  regional,  and  national 
controls. 

The  OTAG  plans  to  complete 
additional  modeling  between  now  and 
September  1996  using  emissions  data 
and  strategies  currently  being  developed 
among  OTAG  workgroups.  These  new 
analyses  will  improve  the  information 
available  on  NOx  and  VOC  impacts  on 
ozone  concentrations  both  in  the  LMOS 
area  and  over  the  eastern  half  of  the 
United  States.  These  analyses  will  for 
example,  provide  more  accurate 
boundary  conditions  for  the  LMOS  area 
analyses;  this  provides  greater  accuracy 
in  both  the  attainment  plan  and  in  the 
decision  regarding  NOx  reductions 
contribution  to  attainment. 

In  light  of  the  modeling  completed 
thus  far  and  considering  the  importance 
of  the  OTAG  process  and  attainment 
plan  modeling  efforts,  EPA  is  granting 
this  waiver  on  a  contingent  basis.  As  the 
OTAG  modeling  results  and  control 
recommendations  are  completed  in 
1996.  this  information  will  be 
incorporated  into  the  attainment  plans 
being  developed  by  the  LADCO  States. 
When  these  attainment  plans  are 
submitted  to  EPA  in  mid-1997,  these 
new  modeling  analyses  will  be  reviewed 
to  determine  if  the  NOx  waiver  should 
be  continued,  altered,  or  removed. 

The  attainment  plans  will  supersede 
the  initial  modelling  results  which  are 
the  basis  for  the  waiver  which  EPA  is 
granting  in  this  rule.  To  the  extent  the 
attainment  plans  include  NOx  controls 
on  certain  major  stationary  sources  in 
the  LMOS  ozone  nonattainment  areas, 
EPA  will  remove  the  NOx  waiver  for 
those  sources.  To  the  extent  the  plans 
achieve  attainment  without  additional 
NOx  reductions  from  certain  sources, 
the  NOx  reductions  would  be 
considered  excess  reductions  and.  thus, 
the  exemption  would  continue  for  those 
sources.  EPA's  rulemaking  action  to 
reconsider  the  initial  NOx  waiver  may 
occur  simultaneously  with  rulemaking 
action  on  the  attainment  plans. 

Comment:  Comment.''  A'ere  received 
regarding  the  scope  of  exemption  of 
areas  from  the  NOx  requirements  of  the 
conformity  rules.  The  commenters  argue 
that  such  exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions; 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 
emissions  allowed  under  the 


transportation  conformity  rules  and, 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
under  the  general  conformity  rules.  The 
commenters  admit  that,  in  prior 
guidance,  EPA  has  acknowledged  the 
need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx,  but 
want  EPA,  in  actions  on  NOx 
exemptions,  to  explicitly  affirm  this 
obligation  and  to  also  avoid  granting 
waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

Response:  As  explained  previously, 
EPA's  transportation  conformity  rule 
originally  provided  for  a  NOx  waiver  if 
an  area  received  a  section  182(0 
exemption.  The  EPA  published 
amendments  to  the  transportation 
conformity  rule  in  a  final  rule  on 
November  14,  1995  (60  FR  57179) 
which  addresses  the  issue  of  conformity 
to  NOx  budgets  in  SIPs  when  a  NOx 
waiver  for  transportation  conformity  has 
been  approved.  The  final  rule  is  based 
on  an  August  29,  1995  (60  FR  44790) 
proposed  rule  and  comments  which 
were  received  regarding  that  proposal. 
The  final  rule  requires  consistency  with 
NOx  motor  vehicle  emissions  budgets  in 
control  strategy  SIPs  regardless  of 
whether  a  NOx  waiver  has  been  granted. 
The  NOxbuild/no-build  tests  and  less- 
than-1990  tests,  however,  no  longer 
apply  to  ozone  nonattainment  areas 
receiving  a  NOx  waiver.  Furthermore, 
some  flexibility  is  possible  for  areas  that 
have  been  issued  a  NOx  waiver  based 
on  air  quality  modeling  data.  This 
flexibility  is  described  in  the  notice  of 
final  rulemaking  (60  FR  57183).  The 
NOx  emission  budget  provisions  of  the 
revised  rules  will  be  effective  90  days 
after  the  date  of  the  final  rule 
(November  14,  1995). 

Comment:  Commenters  argue  that  the 
Act  does  not  authorize  any  waiver  of  the 
NOx  reduction  requirements  until 
conclusive  evidence  e.xists  that  such 
reductions  are  counterproductive. 

Response:  EPA  does  not  agree  with 
this  comment  since  if  ignores  the 
Congressional  intent  as  evidenced  by 
the  plain  language  of  section  182(0,  the 
structure  of  the  Title  I  ozone  subpart  as 
a  whole,  and  relevant  legislative  history. 
By  contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  EPA  has  sought  an  approach 
that  reasonably  arxords  with  that  intent. 
Section  182(0,  in  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  sources  of  VOC,  also 
provides  for  an  exemption  (or 
limitation)  from  application  of  these 
requirements  if,  under  one  of  several 
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tests.  EPA  determines  that  in  certain 
areas  NOx  reductions  would  generally 
not  be  beneficial  towards  attainment  of 
the  ozone  standard.  In  section  182(0(1). 
Congress  explicitly  conditioned  action 
on  NOx  exemptions  on  the  results  of  an 
ozone  precursor  study  required  under 
section  185B  of  the  Act.  Because  of  the 
possibility  that  reducing  NOx  in  an  area 
may  either  not  contribute  to  ozone 
attainment  or  may  cause  the  ozone 
problem  to  worsen.  Congress  included 
attenuating  language,  not  just  in  section 
182(0.  but  throughout  Title  I  of  the  Act, 
to  avoid  requiring  NOx  reductions 
where  such  would  not  be  beneficial  or 
would  be  counterproductive.  In 
describing  these  various  ozone 
provisions,  including  section  182(0.  the 
House  Conference  Committee  Report 
states  in  the  pertinent  part:  "ITjhe 
Committee  included  a  separate  NOx/ 
VOC  study  provision  in  section  (18581 
to  serve  as  the  basis  for  the  various 
findings  contemplated  in  the  NOx 
provisions.  The  Comrnittee  does  not 
intend  NOx  reduction  for  reduction's 
sake,  but  rather  as  a  measure  scaled  to 
the  value  of  NOx  reductions  for 
achieving  attainment  in  the  particular 
ozone  nonattainment  area."  H.R.  Rep. 
No.  490.  101st  Cong..  2d  Sess.  257-258 
(1990). 

As  noted  in  response  to  an  earlier 
comment,  the  command  in  section 
182(0(1)  that  EPA  "shall  consider"  the 
185B  report  taken  together  with  the 
timeframe  the  Act  provides  for 
completion  of  the  report  and  for  acting 
on  NOx  exemption  petitions  clearly 
demonstrate  that  Congre<«  believed  the 
information  in  the  completed  section 
185B  report  would  provide  a  sufficient 
basis  for  EPA  to  act  on  NOx  exemption 
requests,  even  absent  the  additional 
information  that  would  be  included  in 
affected  areas'  attainment  or 
maintenance  demonstrations. 

While  there  is  no  specific  requirement 
in  the  Act  that  EPA  actions  granting 
NOx  exemption  requests  mu.st  await 
"conclusive  evidence,"  as  the 
commenters  argue,  there  is  also  nothing 
in  the  Act  to  prevent  EPA  from 
revisiting  an  approved  NOx  exemption 
if  warranted  by  additional,  current 
information. 

In  addition,  the  EPA  believes,  as 
de.scribed  in  EPA's  December  1993 
guidance,  that  section  182(0(1)  of  the 
Act  provides  that  the  new  NOx 
requirements  shall  not  apply  (or  may  be 
limited  to  the  extent  necessary  to  avoid 
excess  reductions)  if  the  Administrator 
determines  that  any  one  of  the  following 
tests  is  met: 

(1)  in  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 


NOx  reductions  from  the  sources 
concerned; 

(2)  in  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  in  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
region.  Based  on  the  plain  language  of 
section  182(0.  EPA  believes  that  each 
test  provides  an  independent  basis  for  a 
full  or  limited  NOx  exemption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  "counter  productive."  If  one  of  the 
tests  is  met  (even  if  another  test  is  failed 
or  not  applied),  the  section  182(0  NOx 
requirements  would  not  apply  or,  under 
the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not 

apply. 

Comment:  Cbmmenters  argue  that, 
while  NOx  controls  may  be  less 
beneficial  than  VOC-only  controls  in 
reducing  ozone  concentrations  in  some 
areas  of  the  Lake  Michigan  region  on 
some  days,  the  States  have  not 
demonstrated  that  VOC-only  controls 
will  sufficiently  reduce  ozone 
concentrations  for  the  majority  of 
episodes,  particularly  in  areas  farther 
downwind. 

Response:  Several  modeling  and  data 
analyses  were  performed  by  the  States 
and  LADCO  to  examine  the  relative 
benefits  of  VOC  versus  NOx  emission 
controls.  The  modeling  analyses 
included  emissions  sensitivity  tests  for 
several  different  basecase  scenarios, 
including:  (1)  an  original  base  period 
emissions  inventory;  (2)  increased  VOC 
emissions  in  the  base  period  inventory 
(higher  VOC/NOx  ratios);  (3)  increased 
base  period  VOC/NOx  ratios  through 
either  increased  VOC  emissions  or 
decreased  NOx  emissions;  and  (4) 
differences  in  photochemistry 
photolysis  rates  as  applied  in  the  Urban 
Airshed  Model— Version  IV  (UAM-IV) 
(the  photochemical  dispersion  model 
generally  accepted  and  supported  by  the 
EPA)  and  in  UAM-V  (the 
photochemical  dispersion  model 
approved  by  the  EPA  for  use  in  the 
LMOS). 

Despite  differences  in  the  absolute 
and  relative  amounts  of  VOC  and  NOx 
emissions  in  the  sensitivity  analyses, 
the  analyses  found  that  the  modeled 
domain-wide  peak  ozone  concentration, 
the  areal  coverage  of  modeled  ozone 
concentrations  exceeding  120  parts  per 
billion  (ppb),  and  the  number  of  hours 
with  modeled  ozone  concentrations 
exceeding  120  ppb  decreased  in 
response  to  VOC  emission  reductions 
and  increased  in  response  to  NOx 


emission  reductions  (up  to  more  than  60 
percent  controls  for  some  episode 
analysis  days)  for  all  modeled  episodes. 

VOC  and  NOx  emission  reductions 
were  found  to  produce  different  impacts 
spatially.  In  and  downwind  of  major 
urban  areas,  within  the  ozone 
nonattainment  areas,  VOC  reductions 
were  effective  in  lowering  peak  ozone 
concentrations,  while  NOx  emission 
reductions  resulted  in  increased  peak 
ozone  concentrations.  Farther 
downwind,  within  attainment  areas, 
VOC  emissions  reductions  became  less 
effective  for  reducing  ozone 
concentrations,  while  NOx  emission 
reductions  were  effective  in  lowering 
ozone  concentrations.  It  must  be  noted, 
however,  that  the  magnitude  of  ozone 
decreases  farther  downwind  due  to  NOx 
emission  reductions  was  less  than  the 
magnitude  of  ozone  increases  in  the 
ozone  nonattainment  areas  as  a  result  of 
the  same  NOx  emission  reductions. 

Analyses  of  ambient  data  by  LMOS 
contractors  provided  results  which 
corroborated  the  modeling  results. 
These  analyses  identified  areas  of  VOC- 
and  NOx-limited  conditions  (VOC- 
limited  conditions  would  imply  a 
greater  sensitivity  of  ozone 
concentrations  to  changes  in  VOC 
emissions.  The  reverse  would  be  true  for 
NOx-limited  conditions.)  and  tracked 
the  ozone  and  ozone  precursor 
concentrations  in  the  urban  plumes  as 
they  moved  downwind.  The  analyses 
indicated  VOC-limited  conditions  in  the 
Chicago/Northwest  Indiana  and 
Milwaukee  areas  and  NOx-limited 
conditions  further  downwind.  These 
results  imply  that  VOC  controls  in  the 
Chicago/Northwest  Indiana  and 
Milwaukee  areas  would  be  more 
effective  at  reducing  peak  ozone 
concentrations  within  the  severe  ozone 
nonattainment  areas. 

The  consistency  between  the 
modeling  results  and  the  ambient  data 
analysis  results  for  all  episodes  with 
joint  data  supports  the  view  that  the 
UAM-V  modeling  system  developed  in 
the  LMOS  may  be  used  to  investigate 
the  relative  merits  of  VOC  versus  NOx 
emission  controls.  The  UAM-V  results 
for  all  modeled  episodes  point  to  the 
benefits  of  VOC  controls  versus  NOx 
controls  in  reducing  the  modeled 
domain  peak  ozone  concentrations. 

Comment:  Commenters  argue  that  the 
UAM-V  modeling  system  is 
experimental  and  untested  and  has  not 
yet  undergone  extensive  peer  review  by 
independent  experts,  unlike  the 
Regional  Oxidant  Model  (ROM) 
supported  by  the  EPA.  The  EPA  should 
review  the  ROM  results  for  the  episodes 
modeled  in  the  LMOS  to  show 
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consistency  between  the  ROM  results 
and  those  for  UAM-V. 

Response:  Even  though  the  UAM-V 
modeling  system  is  relatively  new,  it 
has  undergone  external  review.  LADCO 
supported  an  external  review  of  the 
computer  code  used  in  the  modeling 
system  and  an  external  evaluation  of 
model  performance  in  the  Lake 
Michigan  region.  Modeling  resuHs  show 
that  the  system,  as  it  is  currently  being 
used  for  control  strategy  analyses, 
produces  ozone  concentrations  which 
meet  EPA-established  criteria  for 
adequate  model  performance. 

Direct  comparisons  of  ROM  and 
UAM-V  results  must  be  conducted  with 
caution  and  may  produce  conflicting 
results  even  though  both  modeling 
systems  are  performing  adequately.  The 
UAM-V  modeling  .system  is 
theoretically  more  complete  and 
incorporates  improved  scientific 
principles  and  more  area-specific  input 
data.  ROM,  on  the  other  hand,  is  a 
simpler  modeling  system  with  lower 
spatial  resolution,  more  uncertain 
emission  estimates,  and  no  special 
treatment  of  meteorological  phenomena, 
such  as  lake-breeze  effects  (critical 
factors  in  the  Lake  Michigan  area),  and 
individual  source  plumes  for  large 
sources.  These  differences  in  model 
formulation  and  data  input  resolution  as 
well  as  differences  in  output  resolution 
may  preclude  direct  comparisons  of  the 
two  models.  It  should  be  noted,  that 
such  a  comparison  may  be  attempted  in 
the  near  future  because  UAM-V  may  be 
applied  to  a  larger  domain  to  assess  the 
impacts  of  long  range  transport  of  ozone 
and  ozone  precursors. 

Comment:  Commenters  state  that  the 
EPA  must  rely  on  the  recent  National 
Academy  of  Sciences  (NAS)  report  in  its 
review  of  NOx  waivers.  The 
commenters  pointed  out  that  the  NAS 
report  found  that  to  reduce  transported 
ozone,  NOx  reductions  are  needed. 

Response:  The  NAS  report  and  EPA's 
companion  report  both  support  the 
conclusion  that,  as  a  general  matter  for 
ozone  nonattainment  areas  across  the 
country,  NOx  reductions  in  addition  to 
VOC  reductions  will  be  needed  to 
achieve  attainment.  This  general 
conclusion,  however,  must  be  assessed 
in  the  context  of  the  more  detailed 
analysis  provided  in  those  same  reports. 
For  example,  the  NAS  report  notes  that 
NOx  reductions  can  have  either  a 
beneficial  or  detrimental  effect  on  ozone 
concentrations,  depending  on  the 
locations  and  emission  rates  of  VOC  and 
NOx  sources  in  a  region.  The  effect  of 
NOx  reductions  depends  on  the  local 
VOC/NOx  ratio  and  a  variety  of  other 
factors.  In  its  report  issued  pursuant  to 
section  185B  of  the  Act,  EPA  stated  that 


"(alpplication  of  gridded  photochemical 
models  on  a  case  by  case  basis  is 
required  to  determine  the  efficacy  of 
NOx  controls,  because  the  ozone 
response  to  precursor  reductions  is  area 
specific." 

The  analyses  performed  in  the  Lake 
Michigan  region  demonstrate  a  local 
disbenefit  from  NOx  control  in  the 
urban  nonattainment  areas.  Those  same 
analyses  suggest  there  would  be  ozone 
benefits  experienced  farther  downwind 
from  NOx  control  in  the  urban 
nonattainment  areas.  LADCO 
acknowledges  that  NOx  controls  in  the 
LMOS  modeling  domain  may  be  needed 
ultimately  to  reduce  ozone  transport  in 
the  eastern  United  States.  Nonetheless, 
the  modeling  results  show  that,  due  to 
the  ozone  reduction  disbenefits 
associated  with  NOx  reductions  for  the 
ozone  nonattainment  areas  in  the  LMOS 
domain,  these  areas  meet  the  test  under 
section  182(0(1)(A)  of  the  Act  required 
to  support  a  waiver  from  the  NOx 
requirements  of  section  182(0. 

Comment:  Commenters  believe  that 
NOx  emission  reductions  will  not  only 
reduce  transported  ozone,  but  will  also 
improve  visibility,  especially  in 
downwind  Class  I  areas. 

Response:  The  NOx  control  waiver 
request  was  submitted  in  conjunction 
with  the  preparation  of  a  four-State 
ozone  control  plan.  To  this  end,  the 
focus  is  on  the  local  ozone  problem  in 
the  Lake  Michigan  region.  Other  air 
pollution  problems  will  be  dealt  with  as 
part  of  separate  regulatory  activities. 

Comment:  Commenters  argue  that  the 
burden  of  proof  is  on  the  States  and 
LADCO  to  demonstrate  that  NOx 
reductions  will  not  be  beneficial  over 
the  entire  Lake  Michigan  region.  It  was 
the  explicit  intent  of  Congress  that  NOx 
reductions  are  to  be  presumed  to  be 
beneficial  unless  demonstrated 
otherwise. 

Response:  Modeling  and  data  analyses 
addressed  in  the  States'  NOx  waiver 
request  demonstrate  the  positive 
benefits  of  VOC  control  in  the  major 
urban  areas  and  downwind  in  the  areas 
of  highest  ozone  concentrations.  These 
analyses  also  show  the  negative  effects 
of  NOx  control  in  these  same  ozone 
nonattainment  areas,  and  suggest 
positive  benefits  from  NOx  control 
farther  downwind  in  attainment  areas. 
In  other  words,  the  benefits  resulting 
from  NOx  control  are  modelled  to  occur 
in  areas  that  experience,  based  on 
modeling  and  monitoring  data,  ozone 
concentrations  well  below  the  ozone 
standard  even  prior  to  the 
implementation  of  emission  controls. 
Consequently,  as  required  under  section 
182(0,  the  States  have  demonstrated  the 
disbenefits  of  implementing  NOx 


emission  controls  in  terms  of  greater 
domain-wide  peak  ozone  concentrations 
throughout  the  LMOS  modeling 
domain.  Since  these  States  are  relying 
on  the  section  182(0(1)(4)  'contribute  to 
attainment"  test,  they  do  not  also  need 
to  demonstrate  NOx  reduction  benefits 
over  the  entire  Lake  Michigan  region  as 
the  commenters  claim. 

As  noted  above,  the  EPA  believes,  as 
described  in  EPA's  December  1993 
guidance,  that  section  182(0(1)  of  the 
Act  provides  that  the  new  NOx 
requirements  shall  not  apply  if  the 
Administrator  determines  that  any  one 
of  the  following  tests  is  met: 

(1)  in  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 
NOx  reductions  from  the  sourt :es 
concerned; 

(2)  in  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  in  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
region.  Based  on  the  plain  language  of 
section  182(0  and  the  modeling  results 
supplied  with  the  LMOS  States'  NOx 
waiver  request,  the  EPA  believes  these 
States  have  met  the  requirements  of  test 
(2)  above  since  the  States  have 
demonstrated  that  across-the-board  NOx 
controls  in  the  LMOS  ozone 
nonattainment  areas  will  interfere  with 
the  attainment  of  the  ozone  standard  in 
these  nonattainment  areas.  Based  oh  the 
scheme  provided  by  Congress  under  the 
Act,  it  is  not  necessary  for  the  States  to 
also  demonstrate  the  lack  of  ozone 
benefits  from  NOx  controls  everywhere 
within  the  entire  Lake  Michigan  region. 

As  a  separate  matter  and  as  noted 
above,  the  States,  LADCO,  and  the  EPA 
are  conducting  additional  studies  on  the 
impact  of  ozone  precursor  (including 
NOx)  emission  reductions  In  areas 
outside  of  the  LMOS  ozone 
nonattainment  areas  on  downwind 
ozone  concentrations.  These  studies,  in 
part,  will  consider  the  LMOS 
nonattainment  areas  as  downwind  areas 
to  assess  the  impact  of  upwind 
emissions  controls  on  ozone  and  ozone 
precursor  transport  into  these  areas. 

Comment:  Commenters  argue  that 
LADCO's  statistical  comparisons 
provide  an  incomplete  evaluation  of 
model  performance  and  do  not  as.sess 
the  model's  ability  to  accurately  predict 
the  impact  of  VOC  versus  NOx  control. 

Response:  LADCO,  through  a 
September  1994  model  evaluation 
report,  has  documented  a  thorough 
evaluation  of  the  modeling  system 
performance.  The  model  evaluation, 
which  is  based  on  an  ideal  model 
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evaluation  process  proposed  by  a 
number  of  technical  experts  '.  includes 
the  following  elements: 

(1)  Evaluations  of  the  scientific 
formulation  of  the  model; 

(2)  Assessment  of  the  fidelity  of  the 
computer  codes  to  scientific 
formulation,  governing  equations,  and 
numerical  solution  procedures; 

(3)  evaluation  of  the  predictive 
performance  of  the  individual  process 
modules  and  preprocessor  modules; 

(4)  evaluation  of  the  full  model's 
predictive  performance; 

(51  application  of  sensitivity  tests  to 
assure  conformance  of  the  model  with 
known  or  expected  behavior; 

(6)  application  of  comparative 
modeling;  and 

(7)  implementation  of  quality  control/ 
quality  assurance  activities. 

The  September  1994  model 
evaluation  report  addressed  all  of  these 
elements  for  the  modeling  system  used 
in  the  LMOS.  In  addition,  the  report 
also  discussed  several  analyses  which 
were  performed  specifically  to  assess 
the  reliability  of  the  model's  response  to 
VOC  and  NOx  emission  reductions  (see 
response  to  comment  above  concerning 
the  response  of  the  model  to  VOC-only 
controls). 

The  model  evaluation  conducted  for 
the  LMOS  modeling  system  examined 
performance  over  as  wide  a  range  of 
emission  densities  as  possible  (both 
spatial  and  temporal  ranges  were 
considered),  considered  topographic 
and  land  use  uncertainties,  and 
evaluated  the  impacts  of  variations  in 
meteorology.  Demonstration  of 
acceptable  model  performance  over  this 
range  of  conditions  reflects  correct 
representation  of  the  governing 
chemical  and  physical  processes.  It  is, 
therefore,  reasonable  to  assume  that  the 
model  will  respond  realistically 
irrespective  of  emission  strengths  of 
VOC  versus  NOx. 

Comment:  Commenters  argue  that 
LADCO  has  failed  to  conduct  additional 
analyses  of  model  performance  which 
provide  a  better  test  of  VOC-NOx 
sensitivity  [e.g..  analyses  of  afternoon 
concentrations  of  total  reactive  nitrogen 
(NOy)|.  An  examination  of  ambient  NOx 
concentrations  over  Lake  Michigan 
clearly  show  NOx-Hmited  conditions 
(i.e..  NOx  control  should  be  beneficial 
for  reducing  ozone  concentrations)  and, 
'  further,  that  the  modeled  NOx 
concentrations  are  overestimated,  which 
would  cause  the  model  to  incorrectly 
identify  VOC  control  as  being 
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'  "A  Conceptual  Framswork  for  Evaluating  the 
Perfonnance  of  Grid-Based  Photochemical  Air 
Quality  Simulation  Models",  Roth.  Reynolds. 
Teache.  and  Dennis  (1991). 


preferential  to  NOx  control.  NOx 
concentrations,  as  predicted  by  the 
model  to  occur  over  Lake  Michigan  (i.e., 
90  parts  per  billion),  are  unlikely  to 
occur  anywhere  other  than  in  urban 
centers. 

Response:  The  September  1994  model 
evaluation  report  submitted  by  LADCO 
does  include  the  type  of  analysis 
suggested  by  the  commenters.  This 
analysis  of  predicted  and  measured  NO2 
concentrations  (NOy  concentrations 
were  not  measured  making  evaluation  of 
modeled  results  for  NOy  impossible. 
NOx  is  assumed  to  be  primarily  NO2  at 
the  peak  ozone  times  and  locations.)  at 
the  time  and  location  of  maximum 
ozone  concentration  for  each  day  shows 
no  discernible  bias  in  the  model 
predictions. 

The  September  1994  model 
evaluation  report  also  includes  a  general 
assessment  of  model  performance  for 
NO2.  Rather  than  focusing  on  just  one  or 
two  days,  as  was  done  by  the 
commenters.  the  evaluation  considered 
all  of  the  modeled  high  ozone  days.  The 
results  for  all  high  ozone  days 
demonstrate  that  model  performance 
overall  for  NO2  is  good. 

The  magnitude  of  the  predicted  NOx 
concentrations  over  Lake  Michigan,  as 
cited  by  the  commenters.  is  not  correct. 
The  model  predicted  NO2 
concentrations  over  Lake  Michigan  on 
the  order  of  50  parts  per  billion  or  less. 
NOx  measurements  by  the  LMOS 
aircraft  over  Lake  Michigan  were  on  the 
order  of  30 — 50  parts  per  billion,  in 
good  agreement  with  the  model's 
predicted  concentrations  (NOx  over 
I^ke  Michigan  is  primarily  NO2). 

Comment:  Commenters  argue  that 
VOC  emissions  are  likely 
underestimated  in  the  emission 
inventory  used  for  the  LMOS  modeling, 
which  would  cause  a  bias  in  the  model 
towards  favoring  VOC  control.  Also, 
LADCOs  finding  that  its  VOC  inventory 
may  be  low  by  only  30  percent  conflicts 
with  studies  elsewhere  which  suggest  a 
high  degree  of  underestimation. 

Response:  Several  methods  were  used 
by  LADCO  to  evaluate  the  LMOS 
emissions  inventory,  including 
comparisons  of  ambient  to  emissions- 
based  nonmethane  organic  compound  to 
NOx  (NMOC:NOx)  ratios;  comparisons 
of  ambient  to  emissions-based  carbon 
monoxide  to  NOx  ratios;  receptor 
modeling;  and  comparisons  of  ambient 
to  model-based  NMOC:NOx  ratios. 
These  analyses  for  an  initial  emissions 
inventory  suggested  a  significant 
underestimation  of  VOC  emissions, 
overestimation  of  NOx  emissions,  or 
some  combination  of  these  two. 
Consequently,  LADCO  conducied  an 
extensive  re-evaluation  of  the  emissions 


inventory  and  made  several 
modifications.  The  resulting,  final 
emissions  inventory  was  found  to 
compare  more  closely  to  the  ambient 
NMOCrNOx  ratios  (the  ambient 
NMOC:NOx  ratios  are  only  about  1.0— 
1.5  times  greater  than  the  emissions 
inventory-based  NMOCiNOx  ratios). 

To  assess  the  effect  of  the  emissions 
uncertainty  on  the  model's  response  to 
VOC  and  NOx  reductions,  sensitivity 
tests  were  performed  with  a  higher 
VOC:NOx  ratio.  The  results  of  this 
modeling  were  qualitatively  the  same 
(NOx  disbenefits  were  demonstrated  for 
attainment  of  the  ozone  standard)  as 
those  found  for  the  unadjusted 
emissions  inventory.  Consequently,  any 
possible  underestimation  of  VOC 
emissions  does  not  affect  the 
conclusions  drawn  concerning  VOC 
versus  NOx  controls. 

With  regard  to  the  results  of  other 
emissions  studies,  it  should  first  be 
noted  that  a  certain  degree  of  variability 
of  emissions  ratios  (NMOC:NOx)  exists 
depending  of  the  locations  of  the  studies 
and  the  sources  sampled.  Application  of 
the  results  of  these  studies  to  the  LMOS 
source  areas  is  not  straight  forward  and 
must  be  viewed  to  have  a  high  degree 
of  uncertainty.  The  LMOS  results 
leading  to  the  adjustment  of  emissions 
and  the  favorable  comparison  of 
modeled  and  monitored  results  lends 
some  credibility  to  the  emissions  used 
in  the  LMOS. 

Secondly,  the  LMOS  States  and 
LADCO,  based  on  the  studies  of  mobile 
source  emissions  conducted  previously 
in  other  areas,  recognized  the  potential 
for  the  underestimation  of  mobile 
source  VOC  emissions.  This  recognition 
was  part  of  the  basis  for  the  comparison 
of  monitored  and  modeled  emissions 
and  the  modeling  sensitivity  studies 
considering  alternate  NMOC:NOx  ratios. 
As  indicated  above,  increased 
NMOC:NOx  ratios  lead  to  the  same 
conclusions  regarding  the  impacts  of 
VOC  versus  NOx  emissions  controls. 
Comment:  A  commenter  notes  that 
the  problems  with  the  LMOS  modeling 
are  not  "routine"  model  errors.  The 
LMOS  model  results,  as  presented  in  a 
February  1994  report  by  Alpine 
Geophysics,  showed  large  errors  in 
comparison  with  measurements  for 
certain  pollutant  species  and  these 
errors  suggest  a  bias  in  favor  of  VOC 
control  and  against  NOx  control.  The 
finding  that  the  model  systematically 
overestimates  NOy  also  suggests  that  the 
model  is  biased  in  favor  of  VOC  control. 
Response:  The  commenter  has  chosen 
to  rely  on  outdated  results  from  a 
preliminary  February  1994  model 
evaluation  report.  Since  then,  as 
documented,  for  example,  in  the 


September  1994  model  evaluation 
report  submitted  to  the  EPA  by  LADCO, 
significant  improvements  have  been 
made  in  the  modeling  system  and  in  its 
inputs.  (See  also  the  discussions  in 
response  to  other  comments  regarding 
the  model's  performance.)  The 
improved  modeling  system  and  its 
results  make  moot  the  concerns  of  the 
commenter. 

Comment:  A  commenter  is  concerned 
about  the  quality  of  the  muhi-species 
evaluation  contained  in  the  September 
1994  model  evaluation  report.  The 
commenter  notes  that  an  interim  report 
indicated  that  the  model  performed 
poorly  in  modeling  the  concentrations 
of  paraffins, frequently  erring  by  a  factor 
of  two  or  more.  Such  an  error  implies 
that  the  mode!  may  be  biased  in  favor 
of  VOC  controls.  The  commenter  further 
notes  that  the  September  1994  model 
evaluation  report  fails  to  include  a 
significant  discussion  of  multi-species 
evaluations,  particularly  a  discussion  of 
modeled  versus  measured  paraffin 
concentrations. 

Response;  The  September  1994  report 
does  discuss  the  fact  that  multi-species 
analyses  were  performed  for  the 
updated  modeling  system  and  updated 
input  data.  As  noted  above,  the  updated 
model  performed  acceptably  for  the 
prediction  of  species  such  as  ozone, 
NO2,  NOx,  and  VOC:NOx.  The  report 
did  fail  to  discuss  most  other  species 
addressed  in  the  model.  LADCO  has 
acknowledged  this  failure,  and  has 
offered  to  supply  any  data  requested  by 
the  EPA.  LADCO.  however,  has 
indicated,  in  its  own  responses  to  the 
comments  on  the  proposed  approval  of 
the  NOx  waiver,  that  the  multi-species 
performance  of  the  model  has 
significantly  improved  from  past 
versions  of  the  modeling  system  and 
input  data.  It  is  not  clear  how  the 
performance  of  the  model  regarding 
prediction  of  paraffin  concentrations 
has  changed. 

Comment:  A  commenter  notes  that 
the  emissions  inventory  used  in  the 
modeling  underestimates  emissions  of 
both  anthropogenic  and  biogenic  VOC 
emissions.  A  particular  deficiency  is  the 
lack  of  any  biogenic  isoprene  emissions 
in  the  Chicago  area.  In  addition,  the 
failure  to  evaluate  model  performance 
for  isoprene  is  especially  important. 
Models  that  recommend  VOC-based 
control  strategies  should  be  required  to 
demonstrate  that  they  have  not 
underestimated  ambient  concentrations 
of  isoprene. 

Response:  As  noted  in  a  response  to 
a  comment  above,  the  current  version  of 
the  emissions  inventory  used  in  the 
modeling  reasonably  agrees  with  the 
ambient  data.  Although  the  current 


LMOS  emissions  inventory  does  not 
contain  biogenic  isoprene  emissions, 
calculations  made  by  LADCO,  as 
discussed  in  LADCO's  response  to  this 
comment,  indicate  that  this  does  not 
result  in  a  significant  change  in  the  VOC 
inventory  (addition  of  biogenic  isoprene 
emissions  would  only  increase  the 
regional  VOC  inventory  by  1  percent  or 
less).  Ambient  VOC  measurements  also 
reflect  negligible  isoprene 
concentrations  in  the  Chicago,  Gary,  and 
Milwaukee  urban  areas.  The  lack  of  an 
evaluation  of  isoprene  concentrations 
should  not  detract  from  the  overall 
assessment  of  model  performance. 
LADCO  has  noted  that  the  EPA- 
recommended  emission  factors  for 
biogenic  isoprene  are  under  review 
nationally.  LADCO  has  committed  to 
revise  the  emissions  inventory  if  these 
emission  factors  are  changed 
significantly,  particularly  if  they  are 
significantly  increased. 

LADCO  has  noted  that  the  UAM-V 
modeling  system  has  been  thoroughly 
evaluated.  In  fact  this  evaluation 
significantly  exceeds  the  requirements 
of  the  EPA  and  exceeds  the  evaluations 
employed  for  UAM  in  most  other  ozone 
nonattainment  areas  in  the  United 
States. 

Comment:  A  commenter  notes  that 
the  September  1994  model  evaluation 
report  fails  to  include  modeled  versus 
measured  NO2  concentrations  from 
locations  that  represent  maximum 
measured  ozone  concentrations.  It  is 
also  noted  that  two-thirds  of  the 
modeled-measured  data  pairs  that  were 
documented  in  the  model  evaluation 
report  lie  outside  of  the  factor-of-two 
range  implying  poor  agreement  between 
modeled  and  measured  concentrations. 

Response:  LADCO  notes  that  the 
modeled  versus  measured  NO2  data 
were  included  in  the  final  model 
evaluation  report  (October  1994).  These 
data  show  that  there  is  no  discernible 
bias  in  the  model  predictions. 
Furthermore,  only  a  few  data  pairs 
reflect  an  overprediction  by  more  than 
a  factor  of  two.  Most  of  the  data  pairs 
lie  either  within  the  factor-of-two  range, 
or  reflect  underprediction  by  more  than 
a  factor-of-two  (underprediction  of  NO2 
would  favor  NOx  control  over  VOC 
control  in  reducing  ozone 
concentrations).  Despite  the  possible 
underprediction  of  some  NO2 
concentrations,  the  model  continues  to 
show  that  NOx  control  provides 
disbenefits  for  attainment  of  the  ozone 
standard  in  the  LMOS  domain. 

Comment:  It  is  noted  that  Table  7  in 
the  September  1994  model  evaluation 
report  contains  NOx  data  which  differ 
from  those  in  a  February  1994  model 
evaluation  report.  It  is  also  noted  that 


the  September  1994  model  evaluation 
report  also  fails  to  include  data  for  a 
critical  site  (the  Mid-Lake  Boat)  on  July 
18,  1991. 

Response:  The  NOx  values  contained 
in  the  February  1994  report  did  not 
reflect  the  final  quality-assured  data  for 
the  boat-based  monitors  used  in  the 
1991  LMOS  field  study.  The  final  data 
were  addressed  in  the  September  1994 
model  evaluation  report.  Nevertheless, 
no  firm  conclusions  should  be  based  on 
the  NOx  data  from  the  boats  because 
these  data  were  found  to  be  suspect. 

Table  7  in  the  September  1994  report 
did  not  include  the  Mid-Lake  Boat  data 
for  July  18,  1991  because  the  Boat 
stopped  collecting  data  on  this  day  after 
1600  Central  Daylight  Time  (CDT).  The 
modeling  domain-wide  peak  observed 
and  modeled  concentrations,  as  noted  in 
Table  7,  occurred  after  1600  CDT.  In  any 
case,  the  peak  ozone  concentration  at 
the  Mid-Lake  Boat  on  this  day  was  158 
parts  per  billion  (1400  CDT).  The 
magnitude  of  the  NOx  concentration  for 
this  hour  was  still  fairly  high  (13  parts 
per  billion),  indicating  that  the  air  mass 
may  still  have  been  VOC-limited,  which 
favors  VOC  control  of  upwind  sources 
over  NOx  control  for  the  reduction  of 
ozone  levels. 

Comment:The  February  1994  model 
evaluation  report  contains  evidence  that 
the  mixing  algorithm  in  UAM-V  has 
serious  problems.  In  particular,  the 
model  is  overestimating  ambient  NOx 
concentrations  by  a  factor  of  three  or 
more  during  the  mid-July  1991  episode. 

Response;  The  September  1994  model 
evaluation  report  shows  that  the  model 
performance  statistics  for  NO2  (as  noted 
above,  NOx  over  Lake  Michigan  is 
primarily  NO2  with  little  NO)  during  the 
mid-July  episode  are  reasonable.  The 
spatial  concentration  plots  for  NO2 
show  that  the  predicted  values  are 
highest  in  the  Chicago  downtown  area 
and  decrease  downwind  over  Lake 
Michigan.  The  latest  baseline  model 
input  data  set  (Basecase  C)  produces 
significantly  lower  peak  NO2 
concentrations  than  did  the  earlier 
baseline  model  input  data  set 
considered  by  the  commenter.  The  new 
input  data  lead  to  results  similar  to 
concentrations  measured  in  aircraft  over 
Lake  Michigan  during  the  1991  field 
study. 

Comment:  A  commenter  claims  that 
the  September  1994  model  evaluation 
report  erroneously  claims  that  1991 
field  study  NOy  measurements  were  not 
available  and  that  most  local  afternoon 
NOy  is  expected  to  be  NO2. 

Response:  Contrary  to  the 
commenter's  claims,  NOy  data  were  not 
collected  during  the  1991  field  program. 
The  only  nitrogen  species  for  which 
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ambient  data  were  collected  were  NO. 
NO2.  NOx.  and  peroxyacetinitrafe  (PAN) 
(collected  at  only  a  few  sites).  LADCO 
responds  and  EPA  agrees  that,  while 
NOy  reflects  many  nitrogen  compounds. 
NO2  is  a  reasonable  surrogate  for  these 
analyses. 

Comment:  Commenters  note  that 
LADCO  has  requested  and  received  EPA 
approval  to  assume  a  future  modeling 
domain  boundary  peak  ozone 
concentration  of  60  parts  per  billion.  An 
analysis  of  this  assumption  leads  the 
commenters  to  conclude  that  NOx 
transported  into  the  modeling  domain 
would  have  to  be  reduced  by 
approximately  66  percent  from  current 
emission  levels.  Given  the  policy 
established  in  the  approval  of  the  NOx 
exemption  petition,  the  commenters 
question  the  feasibility  of  this  boundary 
condition  assumption. 

Response:  It  is  true  that  the  EPA  has 
approved  the  assumption  of  a  future 
modeling  domain  boundary  ozone 
concentration  not  exceeding  60  parts 
per  billion.  It  should  be  noted,  however, 
that  this  is  a  temporary  assumption  to 
be  u.sed  only  in  the  initial  pha.se  of 
ozone  modeling  needed  to  develop  the 
areas'  final  ozone  demonstrations  of 
attainment.  Regional  modeling  over  a 
larger  domain  will  be  conducted  to 
better  assess  the  level  of  ozone  transport 
in  the  Eastern  United  States.  This 
regional  modeling  will  also  assess  the 
impacts  of  possible  national  emission 
control  efforts  to  generally  lower  ozone 
precursor  emissions  throughout  this 
area.  The  final  phase  of  local  ozone 
modeling  will  use  ozone  boundary 
conditions  based  on  the  regional 
modeling. 

It  should  also  be  noted  that  the  EPA. 
under  section  110(a)(2)(D)  of  the  Act. 
may  require  additional  NOx  emission 
controls  in  the  areas  exempted  from 
specific  NOx  control  requirements 
under  section  182(f)  of  the  Act.  The 
NOx  emission  reduction  requirements 
under  section  110(a)(2)(D)  may  exceed 
those  under  section  182(f)  if  the  regional 
modeling  supports  the  need  for  such 
emission  reductions.  The  boundary 
ozone  concentration  that  will  ultimately 
be  used  in  the  final  demonstrations  of 
attainment  will  be  backed  by  adequate 
ozone  precursor  emission  reductions. 

Comment:  Commenters  argue  that  the 
NOx  exemption  petition  ignores  the 
LMOS  States'  contribution  to  their  own 
boundary  conditions.  Insufficient 
analyses  have  been  presented  that 
consider  the  benefits  in  lowered 
boundary  ozone  levels  that  could  be 
achieved  during  episodes  when  locally 
generated  ozone  and  ozone  precursors 
are  transported  out  of  and  back  into  the 
modeling  domain.  Exceedances 


observed  on  June  18.  1994  are  of  note 
in  this  regard.  On  this  day,  it  appears 
that  the  Chicago/Gary  "plume"  actually 
moved  north- northeast  only  to  later 
reimpose  itself  on  the  metropolitan  area. 
The  benefits  for  NOx  control  are  not 
presented  for  this  meteorological 
phenomenon. 

Response:  Modeling  for  LMOS 
considered  all  high  ozone  episodes  in 
1991.  Modeling  for  these  episodes  will 
form  the  basis  for  the  ultimate  ozone 
demonstrations  of  attainment  to  be 
con^pleted  In  1997  undercurrent  EPA 
policy.  The  NOx  exemption  petition  is 
based  on  modeling  for  all  of  these  high 
ozone  episodes,  and.  as  such,  meets  the 
modeling  requirements  in  the  December 
1993  EPA  guidance.  It  should  be  noted 
that  the  episodes  considered  cover  a 
significant  range  of  meteorological 
phenomena,  including  ozone  transport 
and  recirculation  within  the  l^OS 
domain.  A  more  complete  picture  of 
ozone  transport  out  of  and  Iwick  into  the 
modeling  domain  will  not  be  available 
until  after  the  completion  of  the  regional 
modeling  discus.sed  in  the  respon.se  to 
the  previous  comment. 

Comment:  A  commenter  argues  that 
incorporating  the  Michigan  Counties  of 
Saginaw.  Bay.  Cenessee.  Shiawasse, 
Midland.  Ingham.  Jack-son.  Lenawee, 
and  Calhoun  is  an  attempt  to 
factitiously  expand  the  domain  of 
LAEXZO's  NOx  disbenefit  analysis.  It  is 
aLso  noted  that  the  EPA  has  included 
the  fictional  Michigan  County  of 
Hillside.  The  commenter  argues  that,  if 
EPA  had  intended  to  exempt  Hillsdale 
County  rather  than  "Hillside  County," 
the  EPA  should  publish  a  correction 
notice  amending  the  proposed 
rulemaking  notice. 

Response:  When  LADCO  conducted 
the  modeling  analysis  of  NOx  control 
impacts.  NOx  controls  were  modeled 
using  the  LMOS  intermediate  modeling 
domain  (Grid  B).  The  Counties  noted  by 
the  commenter  are  located  outside  of 
Grid  B.  Therefore.  LADCO  did  not 
determine  as  part  of  this  modeling  effort 
the  potential  ozone  impacts  of  NOx 
emission  reductions  for  these  Counties. 
It  can  be  noted,  however,  that  the  EPA 
has  re<;eived  and  reviewed  base  period 
modeling  for  the  larger  domain  (Grid  A) 
which  did  include  the  Counties  in 
question.  Base  period  (1991)  modeling 
of  high  ozone  epi.sodes  in  the  LMOS 
domain  has  been  determined  by  the 
EPA  to  be  validated  based  on 
comparison  of  monitored  and  modeled 
ozone  concentrations.  Modeling  results 
in  Grid  A  in  the  Counties  in  question 
and  in  their  downwind  environs  shows 
that  the  ozone  standard  is  not  violated 
in  these  areas.  This  is  confirmed  by 
monitoring  data  collected  in  1991 


during  the  LMOS  field  study.  Based  on 
this  observation,  it  can  be  concluded 
that  additional  NOx  emission  controls 
in  the.se  Counties  would  not  contribute 
to  attainment  of  the  ozone  standard. 
Therefore,  under  the  "contribute  to 
attainment"  test  of  section  182(f).  the 
NOx  waiver  should  be  approved  for 
these  Counties.  It  should  also  be  noted 
that  emission  reductions  in  the 
"additional  "  Counties  are  not  likely  to 
significantly  impact  peak  ozone 
concentrations  in  the  LMOS  modeling 
domain.  (Emission  reductions  in  these 
Counties,  however,  may  be  shown  in 
future  regional  modeling  to  lower  ozone 
transport  into  other  ozone 
nonattainment  areas.  If  such  is  the  case, 
the  State  of  Michigan  may  wish  to  or  be 
requested  to  consider  additional 
emission  controls  for  these  Counties.)  A 
definitive  conclusion  can  not  be  made 
here  since  the  ozone  and  precursors 
generated  by  the  these  Counties  are 
transported  out  of  the  modeling  domain 
for  most  modeled  episodes. 

The  EPA  did  err  in  the  proposed 
rulemaking  in  listing  "Hillside  County" 
instead  of  Hillsdale  County.  This  error 
is  corrected  here.  This  error  is  not 
sufficient,  in  the  view  of  the  EPA,  to 
warrant  a  revised  proposed  ndemaking. 
The  listing  of  the  covered  Counties  and 
the  location  of  Hillsdale  County  should 
have  led  a  reviewer  (as  indeed  it  did  the 
commenter)  of  the  proposed  rulemaking 
to  conclude  that  the  listing  of  "Hillside 
County"  was  a  typographical  error  and 
that  the  EPA  had  intended  to  list 
Hillsdale  County. 


in.  Final  Action 

The  comments  received  were 
generally  found  to  warrant  nd  changes 
from  the  proposed  action  on  this  NOx 
exemption  request  with  the  following 
exceptions:  (1)  EPA  is  not  taking  final 
action  to  approve  the  NOx  exemption 
for  transportation  conformity 
requirements  of  the  Act  for  the  ozone 
nonattainment  areas  in  the  LMOS 
domain  classified  as  moderate  and 
above;  (2)  EPA  is  correcting  the  listing 
of  "Hillside  County".  Michigan  to 
Hillsdale  County,  Michigan;  and  (3)  in 
light  of  the  modeling  completed  thus  far 
and  considering  the  importance  of  the 
OTAG  process  and  attainment  plan 
modeling  efforts,  EPA  grants  this  NOx 
waiver  on  a  contingent  basis.  As  the 
OTAG  modeling  results  and  control 
recommendations  are  completed  in 
1996,  this  information  will  be 
incorporated  into  attainment  plans 
being  developed  by  the  LADCO  States. 
When  these  attainment  plans  are 
submitted  to  EPA  in  mid-1997,  these 
new  modeling  analyses  will  be  reviewed 


to  determine  if  the  NOx  waiver  should 
be  continued,  altered,  or  removed. 

The  final  attainment  plans  will 
supersede  the  initial  modeling  results 
which  are  the  basis  of  the  NOx  waiver 
that  EPA  is  granting  in  this  notice.  To 
the  extent  the  attainment  plans  include 
NOx  controls  on  certain  major 
stationary  sources  in  the  LMOS  ozone 
nonattainment  areas,  EPA  will  remove 
the  NOx  waiver  for  those  sources.  To 
the  extent  the  plans  achieve  attainment 
without  additional  NOx  reductions  from 
certain  sources,  the  NOx  exemption 
would  continue  for  those  sources.  EPA's 
rulemaking  action  to  reconsider  the 
initial  NOx  waiver  may  occur 
simultaneously  with  rulemaking  action 
on  the  attainment  plans.  EPA  reserves 
the  right  to  require  NOx  emission 
controls  in  general  or  on  a  source- 
specific  basis  under  section  110(a)(2)(D) 
of  the  Act  if  future  ozone  modeling 
demonstrates  that  such  controls  are 
needed  to  achieve  the  ozone  standard  in 
downwind  areas. 

This  action  will  become  effective  on 
February  26,  1996. 

rV.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  The  EPA  shall 
consider  each  request  for  revision  to  the 
state  implementation  plan  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

B.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

C  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 


enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Act,  preparation  of  the  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  state  implementation  plans 
on  such  grounds.  Union  Electric  Co.  v. 
U.S.E.P.A.,  427  U.S.  246,  256-66  (1976). 

D.  Unfunded  Mandates 

Under  Sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22,  1995,  EPA  must 
assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

EPA's  final  action  will  relieve 
requirements  otherwise  imposed  under 
the  Clean  Air  Act  and,  hence  does  not 
impose  any  federal  intergovernmental 
mandate,  as  defined  in  section  101  of 
the  Unfunded  Mandates  Act.  This 
action  also  will  not  impose  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  26,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  rule,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  Act. 

I  isl  of  Suhi.'cts  in  40  CFR  Part  52 

bnvironiiiental  protection.  Air 
pollution  control.  Oxides  of  nitrogen. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 


Dated:  January  18,  1996. 
Carol  M.  Browner, 

Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671(q). 

Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§52.726    Control  Strategy:  Ozone 

***** 

(k)  Approval — EPA  is  approving  the 
section  182(f)  oxides  of  nitrogen  (NOx) 
reasonably  available  control  technology 
(RACT),  new  source  review  (NSR), 
vehicle  inspection/maintenance  (I/M), 
and  general  conformity  exemptions  for 
the  Illinois  portion  of  the  Chicago-Gary- 
Lake  County  severe  ozone 
nonattainment  area  as  requested  by  the 
States  of  Illinois,  Indiana,  Michigan,  and 
Wisconsin  in  a  July  13,  1994  submittal. 
This  approval  does  not  cover  the 
exemption  of  NOx  transportation 
conformity  requirements  of  section 
176(c)  for  this  area.  Approval  of  these 
exemptions  is  contingent  on  the  results 
of  the  final  ozone  attainment 
demonstration  expected  to  be  submitted 
in  mid-1997.  The  approval  will  be 
modified  if  the  final  attainment 
demonstration  demonstrates  that  NOx 
emission  controls  are  needed  in  the 
nonattainment  area  to  attain  the  ozone 
standard  in  the  Lake  Michigan  Ozone 
Study  modeling  domain. 

Subpart  P — Indiana 

2.  Section  52.777  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.777    Control  Strategy:  Photocttemlcal 
oxidants  (hydrocarbons). 

***** 

(i)  Approval — EPA  is  approving  the 
section  182(0  oxides  of  nitrogen  (NOx) 
reasonably  available  control  technology 
(RACT),  new  source  review  (NSR), 
vehicle  inspection/maintenance  (I/M), 
and  general  conformity  exemptions  for 
the  Indiana  portion  of  the  Chicago-Gary- 
Lake  County  severe  ozone 
nonattainment  area  as  requested  by  the 
States  of  Illinois,  Indiana,  Michigan,  and 
Wisconsin  in  a  July  13,  1994  submittal. 
This  approval  does  not  cover  the 
exemption  of  NOx  transportation 
conformity  requirements  of  section 
176(c)  for  this  area.  Approval  of  these 
exemptions  is  contingent  on  the  results 
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of  the  final  ozone  attainment 
demonstration  expected  to  be  submitted 
in  mid-1997.  The  approval  will  be 
modified  if  the  final  attainment 
demonstration  demonstrates  that  NOx 
emission  controls  are  needed  in  the 
nonattainment  area  to  attain  the  ozone 
standard  in  the  Lake  Michigan  Ozone 
Study  modeling  domain. 


Subpart  X — Michigan 

2.  Section  52.1174  is  amended  by 
adding  paragraph  (I)  to  read  as  follows: 

$52.1174    Control  Strategy:  Ozon* 

*         •         •         •         • 

(1)  Approval — EPA  is  approving  the 
section  182(f)  oxides  of  nitrogen  (NOx) 
reasonably  available  control  technology 
(RACT).  new  source  review  (NSR). 
vehicle  inspection/maintenance  (I/M). 
and  general  conformity  exemptions  for 
the  Grand  Rapids  (Kent  and  Ottawa 
Counties)  and  Muskegon  (Muskegon 
County)  moderate  nonattainment  areas 
as  requested  by  the  States  of  Illinois, 
Indiana,  Michigan,  and  Wisconsin  in  a 
July  13.  1994  submittal.  This  approval 
also  covers  the  exemption  of  NOx 
transportation  and  general  conformity 
requirements  of  section  176(c)  for  the 
Counties  of  Allegan,  Barry,  Bay,  Berrien. 
Branch,  Calhoun,  Cass,  Clinton,  Eaton, 
Gratiot,  Genesee,  Hillsdale.  Ingham, 
loria,  Jackson,  Kalamazoo.  Lenawee, 
Midland,  Montcalm,  St.  Joseph.  . 
Saginaw.  Shiawasse,  and  Van  Buren. 

Subpart  YY— Wisconsin 

2.  Section  52.2585  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  52.2585    Control  Strategy:  Ozone. 

•  •  «  *  • 

(i)  Approval — EPA  is  approving  the 
section  182(f)  oxides  of  nitrogen  (NOx) 
reasonably  available  control  technology 
(RACT).  new  source  review  (NSR), 
vehicle  inspection/maintenance  (I/M). 
and  general  conformity  exemptions  for 
the  moderate  and  above  ozone 
nonattainment  areas  within  Wisconsin 
as  requested  by  the  States  of  Illinois, 
Indiana,  Michigan,  and  Wisconsin  in  a 
July  13.  1994  submittal.  This  approval 
also  covers  the  exemption  of 
transportation  and  general  conformity 
requirements  of  section  176(c)  for  the 
Door  and  Walworth  marginal  ozone 
nonattainment  areas.  Approval  of  these 
exemptions  is  contingent  on  the  results 
of  the  final  ozone  attainment 
demonstration  expected  to  be  submitted 
in  mid-1997.  The  approval  will  be 
modified  if  the  final  attainment 
demonstration  demonstrates  that  NOx 
emission  controls  are  needed  in  any  of 


the  nonattainment  areas  to  attain  the 
ozone  standard  in  the  Lake  Michigan 
Ozone  Study  modeling  domain. 
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40  CFR  Part  52 
[LA-22-1-7184;  FRL-5402-7J 

Approval  and  Promulgation  of  Section 
182(f)  Exemption  to  the  Nitrogen 
Oxides  (NOx)  Control  Requirements 
for  the  Baton  Rouge  Ozone 
Nonattainment  Area;  Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  As  requested  by  the  State  of 
Louisiana  in  a  petition  submitted  to  the 
EPA  pursuant  to  section  182(0(3)  of  the 
Clean  Air  Act  (CAA).  the  EPA  is 
granting  an  exemption  from  the 
Reasonably  Available  Control 
Technology  (RACT)  and  New  Source 
Review  (NSR)  requirements  for  major 
stationary  sources  of  Oxides  of  Nitrogen 
(NOx).  from  the  vehicle  Inspection/ 
Maintenance  (I/M)  NOx  requirements, 
and  general  conformity  NOx 
requirements  for  the  Baton  Rouge. 
Louisiana  serious  ozone  nonattainment 
area.  The  EPA  is  approving  the 
exemption  based  on  a  demonstration 
that  additional  NOx  reductions  would 
not  contribute  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  in  the 
nonattainment  area.  The  EPA  is  not 
taking  final  action  at  this  time  on  the 
granting  of  an  exemption  from  the 
transportation  conformity  requirements 
of  the  CAA  for  the  Baton  Rouge  area. 
The  EPA  is  reserving  the  right  to  reverse 
the  approval  of  the  exemption  if 
subsequent  modeling  data  demonstrate 
an  ozone  attainment  benefit  from  NOx 
emission  controls. 

EFFECTIVE  DATE:  This  action  is  effective 
as  of  January  18,  1996. 
ADDRESSES:  Copies  of  the  exemption 
request,  public  comments  and  EPA's 
responses  are  available  for  inspection  at 
the  following  address: 
United  States  Environmental  Protection 

Agency.  Region  6.  Multimedia 

Planning  and  Permitting  DivLsion. 

1445  Ross  Avenue.  Suite  700.  Dallas. 

Texas  75202-2733. 
Louisiana  Department  of  Environmental 

Quality.  H.B.  C;arlock  Building,  7290 

Bluebonnet,  Baton  Rouge,  Louisiana 

70810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeanne  McDaniels  or  Mr.  Quang 
Nguyen.  Air  Planning  Section  (6PD-L). 


Multimedia  Planning  and  Permitting 
Division,  U.S.  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
telephone  (214)  665-7214. 

SUPPLEMENTAL  INFORMATION: 

I.  Background 

On  November  17, 1994,  the  State  of 
Louisiana  submitted  a  petition  to  the 
EPA  requesting  that  the  Baton  Rouge 
serious  ozone  nonattainment  area  be 
exempted  from  requirements  to 
implement  NOx  controls  pursuant  to 
section  182(f)  of  the  CAA.  The 
exemption  request  is  based  on  modeling 
that  demonstrates  additional  NOx 
emission  controls  within  the 
nonattainment  area  will  not  contribute 
to  attainment  of  the  ozone  NAAQS 
within  the  area.  The  Baton  Rouge  ozone 
nonattainment  area  consists  of  the 
following  parishes:  East  Baton  Rouge, 
West  Baton  Rouge,  Pointe  Coupee. 
Livingston.  Iberville,  and  Ascension. 
The  State  also  provided  supplemental 
technical  reports  pertaining  to  the 
modeling  as  part  of  the  Baton  Rouge 
post- 1996  rafe-of-progress  plan 
submitted  to  the  EPA  on  November  15, 
1994.  In  addition,  the  State  submitted 
several  follow-up  letters  to  the  petition 
to:  (1)  revise  a  number  of  tables  in  the 
November  17,  1994,  petition,  and  (2) 
broaden  the  scope  of  the  original  request 
to  also  include  exemptions  under 
section  182(f)  for  NOx  NSR.  general 
conformity,  and  1/M  NOx  requirements. 

On  August  18.  1995.  the  EPA 
published  a  rulemaking  proposing 
approval  of  the  NOx  exemption  petition 
for  the  six-parish  ozone  nonattainment 
area  (60  FR  43100).  During  the  30-day 
public  comment  period,  the  EPA 
received  two  letters  commenting  on  the 
proposal.  Both  expressed  opposition  to 
the  exemption.  In  addition  to  these 
comments,  in  August  1994  three 
environmental  groups  submitted  joint 
adverse  comments  on  the  proposed 
approvals  of  NOx  exemptions  for  the 
Ohio  and  Michigan  ozone 
nonattainment  areas.  The  comments 
addres.sed  the  EPA's  general  policy 
regarding  NOx  exemptions.  The 
commenters  requested  that  these 
comments  be  addressed  in  all  EPA 
rulemakings  dealing  with  section  182(f) 
exemptions. 

U.  Public  Comments 

The  following  discussion  summarizes 
the  comments  received  regarding  the 
State's  petition  and/or  the  EPA's 
proposed  rulemaking  and  presents  the 
EPA's  responses  to  these  comments. 

Comment:  Commenters  argued  that 
NOx  exemptions  are  provided  for  in  two 
separate  parts  of  the  CAA,  in  sections 


182(b)(1)  and  182(0-  Because  the  NOx 
exemption  tests  in  sections  182(b)(1) 
and  182(0(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  (the  EPA) 
approves  a  plan  or  plan  revision,"  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  taken 
under  the  petition  process  established 
by  section  182(0(3),  must  occur  during 
consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  The  commenters  also  argued 
that,  even  if  the  petition  procedures  of 
section  182(0(3)  may  be  used  to  relieve 
areas  of  certain  NOx  requirements, 
exemptions  from  the  NOx  conformity 
requirements  must  follow  the  process 
provided  in  section  182(b)(1),  since 
section  182(b)(1)  is  the  only  provision 
explicitly  referenced  by  section  176(c) 
(the  CAA's  conformity  provisions). 

Response:  Section  182(0  contains 
very  few  details  regarding  the 
administrative  procedures  for  acting  on 
NOx  exemption  requests.  The  absence 
of  specific  guidelines  by  Congress  leaves 
the  EPA  with  discretion  to  establish 
reasonable  procedures  consistent  with 
the  requirements  of  the  Administrative 
Procedure  Aqt  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 
considering  NOx  exemption  requests 
under  section  182(0  and  instead, 
believes  that  sections  182(0(1)  and 
182(0(3)  provide  independent 
procedures  by  which  the  EPA  may  act 
on  NOx  exemption  requests.  The 
language  in  section  182(0(1),  which 
indicates  that  the  EPA  should  act  on 
NOx  exemptions  in  conjunction  with 
action  on  a  plan  or  a  plan  revision,  does 
not  appear  in  section  182(0(3).  While 
section  182(0(3)  references  section 
182(0(1),  the  EPA  believes  that  this 
reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and 
by  extension,  paragraph  (2)),  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
State  Implementation  Plans  (SIPs). 

Additionally,  section  182(0(3) 
provides  that  "a  person"  (which  section 
302(e)  of  the  CAA  defines  to  include  a 
State)  may  petition  for  NOx  exemptions 
"at  any  time,"  and  requires  the  EPA  to 
make  its  determination  within  six 
months  of  the  petition's  submission. 
These  key  differences  lead  the  EPA  to 
believe  that  Congress  intended  the 
exemption  petition  process  of  paragraph 
(3)  to  be  distinct  and  more  expeditious 
than  the  longer  plan  revision  process 
intended  under  paragraph  (1). 

With  respect  to  major  stationary 
sources,  section  182(0  requires  States  to 


adopt  NOx  RACT  and  NSR  rules,  unless 
exempted.  These  rules  were  generally 
due  to  be  submitted  to  the  EPA  by 
November  15,  1992.  Thus,  in  order  to 
avoid  the  CAA  sanctions,  areas  seeking 
a  NOx  exemption  would  have  needed  to 
submit  this  exemption  request  for  EPA 
review  and  rulemaking  action  several 
months  before  November  15,  1992.  In 
contrast,  the  CAA  specifies  that  the 
attainment  demonstrations  were  not  due 
until  November  1993  or  1994  (and  the 
EPA  may  take  up  to  12  months  to 
approve  or  disapprove  the 
demonstrations).  For  marginal  ozone 
nonattainment  areas  (subject  to  NOx 
NSR),  no  attainment  demonstrations  are 
called  for  in  the  CAA.  For  areas  seeking 
redesignation  to  attainment  of  the  ozone 
NAAQS,  the  CAA  does  not  specify  a 
deadline  for  submittal  of  maintenance 
demonstrations  (in  reality,  the  EPA 
would  generally  consider  redesignation 
requests  without  accompanying 
maintenance  plans  to  be  unacceptable). 
Clearly,  the  CAA  envisions  the 
submittal  of  and  EPA  action  on  NOx 
exemption  requests,  in  some  cases,  prior 
to  submittal  of  attainment  or 
maintenance  demonstrations. 

With  respect  to  the  comment  that 
section  182(b)(1)  is  the  appropriate 
authority  for  granting  interim  period 
transportation  conformity  NOx 
exemptions,  the  EPA  agreed  with  the 
commenters  and  published  an  interim 
final  rule  that  changed  the 
transportation  conformity  rule's 
reference  to  section  182(b)(1)  as  the 
correct  authority  under  the  CAA  for 
waiving  the  NOx  "build/no-build"  and 
"less-than-1990  emissions"  tests  for 
certain  areas.  See  60  FR  44762,  dated 
August  29.  1995.  A  related  proposed 
rule  (60  FR  44790).  published  on  the 
same  day,  invited  public  comment  on 
how  the  Agency  plans  to  implement 
section  182(b)(1)  transportation 
conformity  NOx  exemptions.  That 
proposal  has  since  been  finalized.  See 
60  FR  57179  (November  14.  1995). 
However,  the  EPA  also  notes  that 
section  182(b)(1),  by  its  terms,  only 
applies  to  moderate  and  above  ozone 
nonattainment  areas.  Consequently,  the 
EPA  believes  that  the  interim  reductions 
requirements  of  section  176(c)(3)(A)(iil), 
and  hence  the  authority  provided  in 
section  182(b)(1)  to  grant  relief  from 
those  interim  reduction  requirements, 
apply  only  with  respect  to  those  areas 
that  are  subject  to  section  182(b)(1).  The 
EPA  intends  to  continue  to  apply  the 
transportation  conformity  rule's  "build/ 
no-build"  and  "less-than-1990 
emissions"  tests  for  purposes  of 
implementing  the  requirements  of 
section  176(c)(1).  In  addition,  because 


general  Federal  actions  are  not  subject 
to  section  176(c)(3)(A)(iii),  which 
explicitly  references  section  182(b)(1), 
the  EPA  will  also  continue  to  offer  relief 
under  section  182(0(3)  from  the 
applicable  NOx  requirements  of  the 
general  conformity  rule. 

In  order  to  demonstrate  conformity, 
transportation  related  federal  actions 
that  are  taken  in  ozone  nonattainment 
areas  not  subject  to  section  182(b)(1) 
and,  hence,  not  subject  to  section 
176(c)(3)(A)(iii)  must  still  be  rx)nsistent 
with  the  criteria  specified  under  section 
176(c)(1).  Specifically,  these  actions 
must  not,  with  respect  to  any  standard, 
cause  or  contribute  to  new  violations, 
increase  the  frequency  or  severity  of 
existing  violations,  or  delay  attainment. 
In  addition,  such  actions  must  comply 
with  the  relevant  requirements  and 
milestones  contained  in  the  applicable 
state  implementation  plan,  such  as 
reasonable  further  progress  schedules, 
assumptions  specified  in  the  attainment 
or  maintenance  demonstrations, 
numerical  emission  limits,  or 
prohibitions.  The  EPA  believes  that  the 
"build/no-build"  and  "less-than-1990 
emissions"  tests  provide  an  appropriate 
basis  for  such  areas  to  demonstrate 
compliance  with  the  above  criteria. 

As  noted  earlier,  the  EPA  intends  to 
continue  to  offer  relief  under  section 
182(0(3j  h^m  the  interim  NOx 
requirements  of  the  conformity  rules 
that  would  apply  under  section 
176(c)(1)  for  the  areas  not  subject  to 
section  182(b)(1)  in  the  marmer 
described  above.  The  EPA  believes  this 
approach  is  consistent  both  with  the 
way  NOx  requirements  in  ozone 
nonattainment  areas  are  treated  under 
the  CAA  generally,  and  under  section 
182(0  in  particular.  The  basic  approach 
of  the  CAA  is  that  NOx  reductions 
should  apply  when  beneficial  to  an 
area's  attainment  goals,  and  should  not 
apply  when  unhelpful  or 
counterproductive.  Section  182(0 
reOects  this  approach  but  also  includes 
specific  substantive  tests  which  provide 
a  basis  for  the  EPA  to  determine  when 
NOx  requirements  should  not  apply. 
There  is  no  substantive  difference 
between  the  technical  analysis  required 
to  make  an  assessment  of  NOx  impacts 
on  attainment  in  a  particular  area 
whether  undertaken  with  respect  to 
mobile  source  or  stationary  source  NOx 
emissions.  Moreover,  where  the  EPA 
has  determined  that  NOx  reductions 
will  not  benefit  attainment  or  would  be 
counterproductive  in  an  area,  the  EPA 
believes  it  would  be  unreasonable  to 
insist  on  NOx  reductions  for  purposes  of 
meeting  reasonable  further  progress  or 
other  milestone  requirements.  Thus, 
even  concerning  the  conformity 
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ret|uireiii«iits  ol  .^ut-tioii  l7biL,yli,  the 
EPA  believes  it  is  reasonable  and 
appropriate  to  (1)  offer  relief  from  the 
applicable  NOx  requirements  of  the 
general  and  transportation  conformity 
rules  in  areas  where  such  reductions 
would  not  be  beneficial,  and  (2)  rely  in 
doing  so  on  the  exemption  tests 
provided  in  section  182(f). 

For  moderate  and  above  ozone 
nonattainment  areas  which  are  relying 
on  modeling  data  in  petitioning  for  a 
transportation  conformity  NOx 
exemption,  the  final  rule  (60  FR  57179) 
affects  the  process  for  applying  for  such 
waivers.  Unlike  section  182(f)(3), 
section  182(b)(1)  requires  that  the  EPA 
approve  a  NOx  waiver  (i.e..  determine 
that  additional  reductions  of  NOx 
would  not  contribute  to  attainment)  as 
part  of  a  SIP  revision.  Thus,  under 
section  182(b)(1),  petitions  for 
U^nsportation  conformity  NOx  waivers 
for  areas  subject  to  that  section  must  be 
submitted  as  formal  SIP  revisions  by  the 
Governor  (or  designee)  following  a 
public  hearing.  As  explained 
previously,  the  EPA  will  continue  to 
process  and  approve,  under  section 
182(f)(3).  conformity  NOx  waivers  for 
areas  not  subject  to  section  182(b)(1) 
without  public  hearings  or  submission 
by  the  Governor.  The  Baton  Rouge 
serious  ozone  nonattainment  area  is 
subject  to  the  requirements  of  section 
182(b)(1).  Hence,  a  transportation 
conformity  NOx  waiver  would  have  to 
be  submitted  as  a  revision  to  the  SIP.  As 
mentioned  previously,  in  this 
rulemaking,  the  EPA  is  not  taking  a  final 
action  on  a  NOx  exemption  for 
transportation  conformity  for  the  Baton 
Rouge  area.  The  State  of  Louisiana  has 
requested  a  transportation  conformity 
NOx  exemption  for  the  Baton  Rouge 
area  through  a  formal  SIP  revision 
pursuant  to  section  182(b)(1)  of  the 
CAA.  The  EPA  proposed  approval  of  the 
revision  on  October  6.  1995  (60  FR 
52348).  A  final  action  on  the  SIP 
submittal  will  be  taken  in  a  subsequent 
rulemaking  by  the  EPA. 

Finally,  as  noted  earlier,  the  NOx 
provisions  of  the  general  conformity 
rule  would  not  be  affected  by  this 
proposal.  A  NOx  waiver  under  section 
182(0  removes  the  NOx  general 
conformity  requirements  entirely  and 
would  continue  to  do  so.  The  CAA's 
provision  for  transportation  conformity 
NOx  waivers  stems  from  section 
176(c)(3)(A)(iii).  which  addresses  only 
transportation  conformity,  and  not 
general  conformity.  Therefore,  the 
statutory  authority  for  general 
conformity  NOx  waivers  is  not  required 
to  be  section  182(b)  for  any  areas  and 
may  continue  to  be  section  182(f)  for  all 
areas. 


Comment:  Commenters  argued  that 
waiver  of  NOx  control  requirements  is 
unlawful  if  such  a  waiver  would  impede 
attainment  and  maintenance  of  the 
ozone  standard  in  downwind  areas. 

Response:  As  a  result  of  these 
comments,  the  EPA  reevaluated  its 
position  on  this  issue  and  has  revised 
previously  issued  guidance.  See 
Memorandum.  "Se<:tion  182(f)  Nitrogen 
Oxides  (NOx)  Exemptions — Revised 
Process  and  Criteria,"  dated  February  8, 
1995,  from  John  Seitz.  As  described  in 
this  memorandum,  the  EPA  intends  to 
use  its  authority  under  section 
110(a)(2)(D)  to  require  a  State  to  reduce 
NOx  emissions  from  stationary  and/or 
mobile  sources  where  there  is  evidence, 
such  as  photochemical  grid  modeling, 
showing  that  the  NOx  emissions  would 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  or  in 
another  nonattainment  area  within  the 
same  State.  This  action  would  be 
independent  of  any  action  taken  by  the 
EPA  on  a  NOx  exemption  request  under 
section  182(f).  That  is.  the  EPA's  action 
to  grant  or  deny  a  NOx  exemption 
request  under  section  182(f)  for  any  area 
would  not  shield  that  area  from  the 
EPA's  action  to  require  NOx  emission 
reductions,  if  necessary,  under  section 
110(a)(2)(D). 

Modeling  analyses  are  underway  or 
will  soon  be  conducted  in  many  areas 
for  the  attainment  demonstration  SIP 
revisions  required  pursuant  to  section 
182(c)(2)(A).  Recent  modeling  data 
suggest  that  certain  ozone 
nonattainment  areas  may  benefit  from 
reductions  in  NOx  emissions  upwind  of 
the  nonattainment  areas.  For  example, 
the  Northeast  Corridor  States  and  the 
Lake  Michigan  Ozone  Study  are 
considering  attainment  strategies  which 
may  rely,  in  part,  on  NOx  emission 
reductions  hundreds  of  kilometers 
upwind.  The  EPA  is  working  with  the 
States  and  other  organizations  to  design 
and  complete  studies  which  consider 
upwind  sources  and  quantify  their 
impacts.  As  the  studies  progress,  the 
EPA  will  continue  to  work  with  the 
States  and  other  organizations  to 
develop  mutually  acceptable  attainment 
strategies. 

At  the  same  time  as  the  large  scale 
modeling  analyses  are  being  conducted, 
States  have  requested  exemptions  from 
NOx  requirement.s  under  section  182(f) 
for  certain  nonattainment  areas  in  the 
modeling  domains.  Some  of  these 
nonattainment  areas  may  impact 
downwind  nonattainment  areas.  The 
EPA  intends  to  address  the  transport 
issue  under  section  110(a)(2)(D),  based 
on  a  regional  modeling  analysis. 


Under  section  182(f)  of  the  CAA.  an 
exemption  from  NOx  requirements  may 
be  granted  for  nonattainment  areas 
outside  of  an  ozone  transport  region  if 
the  EPA  determines  that  "additional 
reductions  of  (NOx)  would  not 
contribute  to  attainment  of  the  national 
ambient  air  quality  standard  for  ozone 
in  the  area."  '  As  described  in  section 
4.3  of  the  December  13.  1993,  EPA 
guidance  document,  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(f),"  the  EPA  encourages,  but 
does  not  require.  States/ petitioners  to 
consider  the  impacts  on  the  entire 
modeling  domain  since  the  effects  of  an 
attainment  strategy  may  extend  beyond 
a  designated  nonattainment  area. 
Specifically,  the  guidance  encourages 
States  to  consider  imposition  of  the  NOx 
requirements  if  needed  to  avoid  adverse 
impacts  in  downwind  areas,  either 
intra-  or  interstate.  States  need  to 
consider  such  impacts  since  they  are 
ultimately  responsible  for  achieving 
attainment  in  all  portions  of  their  State 
and  for  ensuring  that  emissions 
originating  in  their  State  do  not 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State.  See 
section  110(a)(2)(D)(i)(I)  of  the  CAA. 

In  contrast,  section  4.4  of  the 
December  16.  1993,  guidance  states  that 
the  section  182(f)  demonstration  would 
not  be  approved  if  there  is  evidence, 
such  as  photochemical  grid  modeling, 
showing  that  the  NOx  exemption  would 
interfere  with  attainment  or 
maintenance  in  downwind  areas.  The 
guidance  further  explains  that  section 
110(a)(2)(D)  (not  section  182(f)) 
prohibits  such  impacts.  Consistent  with 
section  4.3  of  the  guidance,  the  EPA 
believes  that  the  section  110(a)(2)(D) 
and  182(f)  provisions  must  be 
considered  independently,  and  hence, 
has  revised  section  4.4  of  the  December 
16,  1993,  guidance  document.  Thus,  if 
there  is  evidence  that  NOx  emissions  in 
an  upwind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  that  problem  should  be 


■There  are  three  NOx  exemption  testa  speciHed 
in  section  182(f).  Of  these,  two  are  applicable  for 
areas  outside  of  an  ozone  transport  region:  the 
"contribute  to  attainment"  test  described  above, 
and  the  "net  air  quality  benefits"  test.  EPA  must 
determine,  under  the  Utter  test,  that  the  net  benefits 
to  air  quality  in  an  area  "are  greater  in  the  absence 
of  NOx  reductions"  from  relevant  sources.  Based  on 
the  plain  language  of  section  182(f).  EPA  believes 
that  each  lest  provides  an  independent  basis  for 
receiving  a  full  or  limited  NOx  exemption. 
Consequently,  as  stated  in  section  1.4  of  the 
December  16.  1993.  EPA  guidance,  "|w|here  any 
one  of  the  tests  is  met  (even  if  another  test  is  biled). 
the  section  182(f)  NOx  requirements  would  not 
apply  or,  under  the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not  apply." 


separately  addres.sed  by  the  State(s)  or, 
if  necessary,  by  the  EPA  in  a  section 
1  lU(a)(2)(D)  action.  In  addition,  a 
section  182(0  exemption  request  should 
be  independently  considered  by  the 
EPA.  In  some  cases,  therefore,  the  EPA 
may  grant  an  exemption  from  across- 
the-board  NOx  RACT  controls  under 
section  182(0  and,  in  a  separate  action, 
require  NOx  controls  from  stationary 
and/or  mobile  sources  under  section 
110(a)(2)(D).  It  should  be  noted  that  the 
controls  required  under  section 
110(a)(2)(D)  may  be  more  or  less 
stringent  than  RACT,  depending  on  the 
circumstances. 

The  State  of  Louisiana  is  being 
included  in  one  of  the  new  modeling 
analyses  referred  to  above  that  is  being 
conducted  by  the  EPA,  States,  and  other 
agencies  as  part  of  the  Ozone  Transport 
Assessment  Group  (OTAG).  The  OTAG 
process  is  a  consultative  process  among 
the  eastern  States  and  the  EPA  which 
was  initiated  by  the  EPA  in  a  March  2, 
1995,  policy  memorandum. ^  The  OTAG 
assessment  process,  which  is  scheduled 
to  end  at  the  close  of  1996,  will  evaluate 
regional  and  national  emission  control 
strategies  using  improved  regional 
modeling  analyses.  The  goal  of  the 
OTAG  process  is  to  reach  consensus  on 
additional  regional  and  national 
emission  reductions  that  are  needed  to 
support  efforts  to  attain  the  ozone 
standard  in  the  eastern  United  States. 
Based  on  the  resuhs  of  the  OTAG 
process.  States  have  committed  to 
submit  plans  (SIP  revisions)  by  mid- 
1997  which  show  attainment  of  the 
ozone  standard  through  local,  regional, 
and  national  emission  controls. 

The  OTAG  plans  to  complete 
additional  modeling  between  now  and 
September  1996  using  emissions  data 
and  emission  control  strategies 
currently  being  developed  among  OTAG 
workgroups. 

As  noted  in  a  prior  EPA  rulemaking 
dated  November  28.  1994  (59  FR  60709). 
NOx  waivers  are  approved  on  a 
contingent  basis;  the  waiver  applies 
only  so  long  as  air  quality  analyses, 
such  as  from  additional  ozone 
modeling,  in  an  exempted  area  continue 
to  show  an  attainment  disbenefit  or  lack 
of  benefit  from  NOx  emission 
reductions.  Additionally,  in  the  notice 
of  proposed  rulemaking  on  the  Baton 
Rouge  exemption  request,  60  FR  43100 
(August  18. 1995),  the  EPA  indicated 
that  the  NOx  exemption  would  remain 
effective  for  only  as  long  as  modeling 
continued  to  show  that  NOx  control 


'Memorandum.  "Ozone  Attainment 
Demonstrations."  dated  March  2.  199S.  from  Mary 
Nichols,  Assistant  Administrator  for  Air  and 
Radiation,  U.S.  Environmental  Protection  Agency. 


activities  would  not  contribute  to 
attainment  in  the  Baton  Rouge  area. 

The  State  of  Louisiana  has  conducted 
a  number  of  additional  modeling 
analyses  (subsequent  to  the  preparation 
of  the  NOx  waiver  request)  to  assess  the 
impact  of  specific  emission  controls  on 
peak  ozone  concentrations.  These 
additional  modeling  analyses  have  been 
performed  to  support  the  State's 
demonstration  of  attainment,  which  is 
under  development.  These  modeling 
analyses  are  well  documented  and  are 
based  on  a  modeling  system  which  has 
been  accepted  by  the  EPA  as  being 
validated  for  the  Baton  Rouge  modeling 
domain.  EPA  continues  to  believe  that 
the  modeling  completed  thus  far 
supports  granting  a  NOx  waiver. 

As  discussed  ahove,  the  State  of 
Louisiana  has  been  included  in  the 
superregional  photochemical  modeling 
of  the  eastern  United  States  (U.S.)  by  the 
OTAG.  The  EPA  expects  the  OTAG  to 
complete  their  work  as  scheduled.  The 
EPA  will  then  evaluate  the  modeling 
results  and  their  implications 
concerning  NOx  versus  volitle  organic 
compound  (VOC)  emission  controls. 
The  results  of  this  modeling  may 
supersede  the  urban  airshed  model 
(UAM)  demonstration  that  the  EPA  is 
using  as  the  basis  for  granting  this 
waiver.  To  continue  the  waiver  for  all 
NOx  source  categories,  the  modeling 
mu.st  continue  to  show  attainment  of  the 
ozone  standard  without  the  use  of 
additional  NOx  emission  controls.  The 
final  modeling  may  demonstrate 
attainment  of  the  ozone  standard  using 
a  subset  of  the  possible  NOx  emission 
controls.  In  this  situation,  the  EPA  may 
continue  the  waiver  for  the  remaining 
"non-controlled"  NOx  sources  under 
section  182(0(2)  of  the  CAA. 

Comment:  Comments  were  received 
regarding  the  scope  of  exemption  of 
areas  from  the  NOx  requirements  of  the 
conformity  rules.  The  commenters 
argued  that  such  exemptions  waive  only 
the  requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions, 
not  the  requirement  that  conformity 
SIPs  contain  information  showing  the 
maximum  amount  of  motor  vehicle  NOx 
emissions  allowed  under  the 
transportation  conformity  rules,  and 
similarly,  the  maximum  allowable 
amounts  of  any  such  NOx  emissions 
under  the  general  conformity  rules.  The 
commenters  admitted  that,  in  prior 
guidance,  the  EPA  has  acknowledged 
the  need  to  amend  a  drafting  error  in  the 
existing  transportation  conformity  rules 
to  ensure  consistency  with  motor 
vehicle  emissions  budgets  for  NOx,  but 
want  the  EPA,  in  actions  on  NOx 
exemptions,  to  explicitly  affirm  this 
obligation  and  to  also  avoid  granting 


waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

Response:  The  EPA's  transportation 
conformity  rule^  originally  provided  a 
NOx  transportation  conformity  waiver  if 
an  area  received  a  section  182(0 
exemption.  As  indicated  in  a  previous 
response,  the  EPA  has  changed  the 
reference  from  section  182(0  to  section 
182(b)(1)  in  the  transportation 
conformity  rule  since  that  section  is 
specifically  referenced  by  the 
transportation  conformity  provisions  of 
the  CAA.  See  60  FR  44762.  The  EPA  has 
also  consistently  held  the  view  that,  in 
order  to  conform,  nonattainment  and 
maintenance  areas  must  demonstrate 
that  the  transportation  plan  and  the 
Transportation  Improvement  Program 
(TIP)  are  consistent  with  the  motor 
vehicle  emissions  budget  for  NOx  even 
where  a  conformity  NOx  waiver  has 
been  granted.  Due  to  a  drafting  error, 
that  view  was  not  reflected  in  the 
transportation  conformity  rule.  The  EPA 
has  amended  the  rule  to  correct  this 
error.  See  60  FR  57179.  However,  the 
exemptions  that  are  the  subject  of  this 
final  action  do  not  include 
transportation  conformity  NOx 
requirements  and  are  being  processed 
under  section  182(0(3),  which  requires 
the  EPA  to  act  within  6  months  on  the 
submitted  petition.  The  EPA  believes  it 
is  appropriate  to  act  on  received 
petitions  as  close  to  the  prescribed  6 
month  time  frame  as  practicable. 
Therefore,  the  EPA  intends  to  process 
this  exemption  request  without  further 
delay. 

Comment:  Commenters  argued  that 
the  CAA  does  not  authorize  any  waiver 
of  the  NOx  reduction  requirements  until 
conclusive  evidence  exists  that  such 
reductions  are  counterproductive. 

Response:  The  EPA  noes  not  agree 
with  this  comment  since  it  ignores  the 
Congressional  intent  as  evidenced  by 
the  plain  language  of  section  182(0.  the 
structure  of  the  Title  I  ozone  subpart  as 
a  whole,  and  relevant  legislative  history. 
By  contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  the  EPA  has  sought  an 
approach  that  reasonably  accords  with 
that  intent.  In  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  sources  of  VOC, 
section  182(0,  also  provides  for  an 
exemption  (or  limitation)  from 
application  of  these  requirements  if, 
under  one  of  several  tests,  the  EPA 


'"Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act."  November  24,  1993  (58 
FR  62188). 
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determines  that,  in  certain  areas.  NOx 
reductions  would  generally  not  be 
t)eneficial  towards  attainment  of  the 
ozone  standard.  In  section  182(f)(1). 
Congress  explicitly  conditioned  action 
on  NOx  exemptions  on  the  results  of  an 
ozone  precursor  study  required  under 
section  185B  of  the  CAA.  Because  of  the 
possibility  that  reducing  NOx  in  an  area 
may  either  not  contribute  to  ozone 
attainment  or  may  cause  the  ozone 
problem  to  worsen.  Congress  included 
attenuating  language,  not  just  in  section 
182(f),  but  throughout  Title  I  of  the 
CAA.  to  avoid  requiring  NOx  reductions 
where  such  would  not  be  beneficial  or 
would  be  counterproductive.  In 
describing  these  various  ozone 
provisions,  including  section  182(f),  the 
House  Conference  Committee  Report 
states  in  the  pertinent  part:  "|T|he 
Committee  included  a  separate  NOx/ 
VOC  study  provision  in  section  (185B) 
to  serve  as  the  basis  for  the  various 
findings  contemplated  in  the  NOx 
provisions.  The  Committee  does  not 
intend  NOx  reduction  for  reduction's 
sake,  but  rather  as  a  measure  scaled  to 
the  value  of  NOx  reductions  for 
achieving  attainment  in  the  particular 
ozone  nonattainment  area."  H.R.  Rep. 
No.  490.  101st  Cong.,  2d  Sess.  257-258 
(1990). 

As  noted  in  the  response  to  an  earlier 
comment,  the  command  in  section 
182(f)(1)  that  the  EPA  "shall  consider" 
the  section  185B  report  taken  together 
with  the  timeframe  the  CAA  provides 
for  completion  of  the  report  and  for 
acting  on  NOx  exemption  petitions 
clearly  demonstrate  that  Congress 
believed  the  information  in  the 
completed  section  1858  report  would 
provide  a  sufficient  basis  for  the  EPA  to 
act  on  NOx  exemption  requests,  even  in 
the  absence  of  the  additional 
information  that  would  be  included  in 
affected  areas'  attainment  or 
maintenance  demonstrations.  While 
there  is  no  specific  requirement  in  the 
CAA  that  EPA  actions  granting  NOx 
exemption  requests  must  await 
"conclusive  evidence."  as  the 
commenters  argue,  there  is  also  nothing 
in  the  CAA  to  prevent  the  EPA  from 
revisiting  an  approved  NOx  exemption 
if  warranted  by  additional,  current 
information. 

In  addition,  the  EPA  believes,  as 
described  in  the  EPA's  December  1993 
guidance,  that  section  182(f)(1)  of  the 
CAA  provides  that  the  new  NOx 
requirements  shall  not  apply  (or  may  be 
limited  to  the  extent  necessary  to  avoid 
excess  reductions)  if  the  Administrator 
determines  that  any  one  of  the  following 
tests  is  met: 

(1)  In  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 


NOx  reductions  from  the  sources 
concerned; 

(2)  In  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  In  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
region.  Based  on  the  plain  language  of 
section  182(f),  the  EPA  believes  that 
each  test  provides  an  independent  basis 
for  a  full  or  limited  NOx  exemption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  "counterprixluctive."  If  one  of  the 
tests  is  met  (even  if  another  test  is  failed 
or  not  applied),  the  section  182(f)  NOx 
requirements  would  not  apply  or,  under 
the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not 
apply. 

Comment:  Commenters  provided  a 
generic  comment  on  all  section  182(f) 
actions  that  three  years  of  "clean"  data 
fail  to  demonstrate  that  NOx  reductions 
would  not  contribute  to  attainment. 

Response:  The  EPA  does  not  believe 
that  this  comment  is  applicable  to  the 
Baton  Rouge  action  because  the  area  has 
not  based  its  section  182(f)  petition  on 
"clean"  air  monitoring  data. 

Comment:  Commenters  stated  that  the 
modeling  required  by  the  EPA  is 
insufficient  to  establish  that  NOx 
reductions  would  not  contribute  to 
attainment  since  only  one  level  of 
control,  "substantial"  reductions,  is 
required  to  be  analyzed.  As  such,  the 
waiver  does  not  provide  a  complete 
picture  of  the  effect  larger  amounts  of 
NOx  reductions  will  have  on  ozone 
levels.  They  further  explained  that  an 
area  must  submit  an  approvable 
attainment  plan  before  the  EPA  can 
know  whether  NOx  reductions  will  aid 
or  undermine  attainment. 

Response:  As  described  in  the  EPA's 
December  1993  NOx  exemption 
guidance,  photochemical  grid  modeling 
is  generally  needed  to  document  cases 
where  NOx  reductions  are 
counterproductive  to  net  air  quality,  do 
not  contribute  to  attainment,  do  not 
show  a  net  ozone  benefit,  or  include 
excess  reductions.  The  UAM  or,  in  a 
transport  region,  the  Regional  Oxidant 
Model  are  acceptable  models  for  these 
purposes. 

Tne  EPA  guidance  also  states  that 
application  of  UAM  should  be 
consistent  with  techniques  specified  in 
the  EPA  "Guideline  on  Air  Quality 
Models  (Revised)"  (December  1993). 
Further,  application  of  UAM  should 
also  be  consistent  with  procedures 
contained  in  the  EPA  "Guideline  for 
Regulatory  Application  of  the  Urban 


Airshed  Model"  (July  1991).  Thus, 
episode  selection  for  the  section  182(f) 
demonstration  should  be  consistent 
with  the  UAM  guidance  for  SIP 
attainment  demonstrations. 

The  section  182(f)  "contribute  to 
attainment"  and  "net  ozone  benefit" 
demonstrations  concern  an  unspecified 
"additional  reductions  "  of  NOx.  The 
EPA's  December  1993  guidance 
specifies  that  the  analysis  should  reflect 
three  scenarios  of  "substantial"  NOx 
and  VOC  emission  reductions.  The 
guidance  states  that,  in  scenario  (1),  the 
demonstration  should  use  the  VOC 
reductions  needed  to  attain,  as 
demonstrated  by  Empirical  Kinetic 
Modeling  Approach  or  UAM  analyses. 
Alternatively,  if  the  attainment 
demonstration  has  not  been  completed, 
the  demonstration  may  use  some  other 
substantial  VOC  reduction.  In  any  case, 
the  VOC  reductions  should  be 
substantial  and  documented  as 
reasonable  to  expect  for  the  area,  due  to 
the  CAA  requirements.  In  scenario  (2), 
NOx  reductions  should  be  modeled 
without  any  VOC  reductions  above  the 
attainment  year  baseline.  The  level  of 
NOx  reductions  should  reflect  the  same 
percent  reduction  of  anthropogenic  VOC 
emissions  in  scenario  (1)  above.  In 
scenario  (3),  a  similar  level  of  NOx 
reductions  would  be  modeled  along 
with  the  level  of  VOC  reductions 
chosen.  That  is,  if  a  40  percent  VOC 
reduction  is  chosen  in  scenario  (1),  then 
the  model  for  scenario  (3)  would 
simulate  a  40  percent  VOC  reduction 
and  approximately  a  40  percent  NOx 
reduction.  It  would  be  inappropriate  to 
select  a  high  level  of  VOC  reductions 
and  a  low  level  of  NOx  reductions  since 
this  could  artificially  favor  a  finding 
that  NOx  reductions  are  not  beneficial; 
thus,  the  scenarios  are  constrained  to 
avoid  an  inappropriate  analysis. 

The  EPA  believes  these  analyses  are 
appropriate  to  determine,  in  a 
directional  manner,  whether  or  not  NOx 
reductions  are  expected  to  be  beneficial 
to  the  air  quality  in  the  area/region. 
These  analyses  described  in  the  EPA's 
December  1993  guidance  may  be  less 
precise  than  an  attainment 
demonstration  required  under  section 
182(c).  With  respect  to  the  excess 
reductions  provision  in  section 
182(f)(2),  however,  the  EPA  believes 
that  more  than  a  directional  analysis  is 
needed  (for  reasons  described  in  the 
December  1993  guidance)  and, 
therefore,  requires  an  analysis  based  on 
the  attainment  demonstration. 

The  State's  modeling  demonstration 
reflected  substantial  NOx  reductions  in 
addition  to  substantial  VOC  reductions 
in  order  to  more  accurately  characterize 
near-term  VOC  and  NOx  control 


scenarios.  In  tact,  tor  the  NOx  waiver, 
the  State  modeled  a  100  percent 
reduction  in  the  point  source  NOx 
inventory  (which  represented  a  57 
percent  reduction  in  total  projected  NOx 
emissions),  along  with  a  100  percent 
reduction  in  point  source  VOC 
emissions  (which  represented  a  46 
percent  reduction  in  the  total  projected 
anthropogenic  VOC  emissions).  The 
analyses  showed  that  the  modeled 
domain-wide  peak  ozone  concentrations 
exceeding  120  parts  per  billion 
decreased  in  response  to  substantial 
VOC  emission  reductions  and  increased 
in  response  to  substantial  NOx  emission 
reductions  for  all  episodes. 

Comment:  Commenters  argued  that 
the  CAA  does  not  authorize  delaying 
implementation  of  NOx  controls  if 
attainment  modeling  is  not  complete. 

Response:  The  EPA  believes  the 
modeling  analyses  submitted  are 
appropriate  to  determine,  in  a 
directional  manner,  whether  or  not  NOx 
reductions  are  exf)ected  to  be  beneficial 
with  respect  to  the  air  quality  in  the 
area/region. 

Comment:  One  commenter  argued 
that,  while  NOx  controls  may  be  less 
beneficial  than  VOC-only  controls  in 
reducing  ozone  concentrations  in  some 
areas  of  the  Baton  Rouge  region  on  some 
days,  the  State  has  not  demonstrated 
that  VOC-only  controls  will  sufficiently 
reduce  ozone  concentrations  for  the 
majority  of  episodes,  particularly  in 
areas  farther  downwind. 

Response:  The  modeling  analyses 
performed  examined  the  relative 
benefits  of  VOC  versus  NOx  emissions 
reductions  primarily  in  the  ozone 
nonattainment  and  surrounding  areas  as 
required  by  the  EPA's  NOx  exemption 
guidance.  An  assessment  of  the  impact 
of  VOC  versus  NOx  emission  reductions 
in  areas  farther  downwind  (beyond  the 
modeling  domain)  was  not  required  by 
the  EPA  and,  thus,  was  not  considered 
in  the  State  analyses  submitted  in 
support  of  the  NOx  exemption.  The 
modeling  domain  selected,  however, 
was  large  enough  to  ensure  that  it 
provided  resolution  of  ozone  and 
precursor  advection  upwind  and 
downwind  of  the  area  of  interest.  The 
Baton  Rouge  modeling  domain,  which 
includes  all  or  part  of  20  parishes  in 
Louisiana,  covers  both  attainment  as 
well  as  nonattainment  parishes.  As 
mentioned  earlier,  the  analyses  showed 
that  the  modeled  domain-wide  peak 
ozone  concentrations  exceeding  120 
parts  per  billion  decreased  in  response 
to  VOC  emission  reductions  and 
increased  in  response  to«NOx  emission 
reductions  for  all  episodes. 

As  noted  in  the  response  to  an  earlier 
comment,  the  State  of  Louisiana  has 


been  included  in  the  OTAG  regional 
modefing  domain  to  address  the  impact 
that  transport  may  have  on  downwind 
areas  in  the  eastern  U.S.  Based  on  the 
outcome  of  the  modeling  analyses,  the 
EPA  may  require,  pursuant  to  section 
110(a)(2)(D),  NOx  reductions  in  upwind 
areas  to  address  the  transport  issue. 

Comment:  One  commenter  stated  that 
the  EPA  must  rely  on  the  recent 
National  Academy  of  Sciences  (NAS) 
report  in  its  review  of  NOx  waivers.  The 
commenter  pointed  out  that  the  NAS 
report  found  that  to  reduce  transported 
ozone  NOx  reductions  are  needed. 

Response:  The  NAS  report  and  the 
EPA's  companion  report  both  support 
the  conclusion  that,  as  a  general  matter 
for  ozone  nonattainment  areas  acro.ss 
the  country,  NOx  reductions  in  addition 
to  VOC  reductions  will  be  needed  to 
achieve  attainment.  This  general 
conclusion,  however,  must  be  assessed 
in  the  context  of  the  more  detailed 
analysis  provided  in  those  same  reports. 
For  example,  the  NAS  report  notes  that   . 
NOx  reductions  can  have  either  a 
beneficial  or  detrimental  effect  on  ozone 
concentrations,  depending  on  the 
locations  and  emission  rates  of  VOC  and 
NOx  sources  in  a  region.  The  effect  of 
NOx  reductions  depends  on  the  local 
VOC/NOx  ratio  and  a  variety  of  other 
factors.  In  its  report  issued  pursuant  to 
section  185B  of  the  CAA,  the  EPA  stated 
that  "(ajpplication  of  gridded 
photochemical  models  on  a  case  by  case 
basis  is  required  to  determine  the 
efficacy  of  NOx  controls,  because  the 
ozone  response  to  precursor  reductions 
is  area  specific." 

The  analyses  performed  in  the  Baton 
Rouge  area  demonstrate  a  local 
disbenefit  from  NOx  control  in  the 
modeling  domain.  Based  on  these 
modeling  results,  the  area  meets  the  test 
under  section  182(f)(1)(A)  of  the  CAA 
required  to  support  a  waiver  from  the 
NOx  requirements  of  section  182(f).  The 
effect  that  NOx  controls  in  the  Baton 
Rouge  area  may  have  on  ozone  levels  in 
the  eastern  U.S.  will  be  addressed  in  the 
OTAG  process. 

Comment:  .NOx  emission  reductions 
will  not  only  reduce  transported  ozone, 
but  will  also  improve  visibility, 
especially  in  downwind  Class  I  areas. 

Response:  The  NOx  control  waiver 
request  was  submitted  based  on 
sensitivity  analyses  performed  on  the 
episodes  selected  for  the  attainment 
demonstration  required  for  moderate 
and  above  ozone  nonattainment  areas. 
To  this  end,  the  focus  is  on  the  local 
ozone  problem  in  the  Baton  Rouge  area. 
Other  air  pollution  problems  will  be 
dealt  with  as  part  of  separate  regulatory 
activities.  Moreover,  the  NOx  exemption 
test  Louisiana  is  relying  on  (pursuant  to 


section  182(f)(1)(A))  requires  an 
assessment  of  only  the  contribution  of 
NOx  emissions  reductions  toward  ozone 
attainment. 

Comment:  One  commenter  argued 
that  the  EPA  Administrator  has  an 
obligation,  under  section  110(a)(2)(D),  to 
prohibit  any  activity  in  a  State  which 
will  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State.  To  this 
end,  a  "superregional"  NOx  strategy 
should  be  adopted  before  the 
Administrator  grants  any  section  182(f) 
NOx  exemption  or.  at  the  very  least, 
NOx  exemptions  should  be  restricted  to 
expire  if  the  OTAG  and  the  EPA  are 
unsuccessful  in  completing  the 
requirements  outlined  in  the  EPA's 
March  2,  1995,  attainment  guidance 
document. 

Response:  As  discussed  earlier  in  the 
response  concerning  transport  to 
downwind  areas,  the  EPA  intends  to  use 
its  authority  under  section  110(a)(2)(D) 
to  require  a  State  to  reduce  NOx 
emissions  from  stationary  and/or  mobile 
sources  where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  emissions  would 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  or  in 
another  nonattainment  area  within  the 
same  State.  This  action  would  be 
independent  of  any  action  taken  by  EPA 
on  a  NOx  exemption  request  under 
section  182(f). 

Comment:  One  commenter  stated  that 
the  current  ozone  standard,  120  parts 
per  billion,  may  not  be  adequately 
protective  of  public  health  and  even 
greater  reductions  in  ozone  levels  could 
be  required. 

Response:  The  adequacy  of  the 
current  ozone  standard  is  not  the  subject 
of  this  rulemaking.  The  EPA  will  reserve 
discussions  regarding  the  adequacy  of 
the  ozone  standard  for  future 
rulemaking  actions  on  that  subject. 

Comment:  One  commenter  argued 
that  biogenic  VOC  emissions  are 
underestimated,  which  would  cause  a 
bias  in  the  model  towards  favoring  VOC 
control.  The  commenter  further  stated 
that,  in  the  petition,  no  mention  is  made 
of  what  an  upward  revision  in  the 
biogenic  VOC  emissions  inventory 
would  mean  for  the  effectiveness  of  a 
VOC-based  control  strategy.  The 
commenter  argued  that  mobile  source 
VOC  emissions  are  significantly 
underestimated,  which  would 
compound  with  the  possible 
underestimation  of  biogenic  VOC 
emissions  to  make  VOC  controls  even 
less  effective  in  reality  than  they  appear 
in  modeling  studies.  Also,  the 
commenter  asserted  that  a  significant 
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underestimation  of  the  mobile  source 
VOC  inventory  has  large  implications 
because  it  comprises  the  largest  portion 
of  the  anthropogenic  inventory. 

Response:  Depending  on  the  locality, 
the  mobile  source  inventory  could 
comprise  a  major  portion  of  the 
anthropogenic  inventory.  However,  in 
the  case  of  the  Baton  Rouge  area,  the 
mobile  source  inventory  accounts  for 
only  18  percent  of  the  total  VOC 
inventory,  whereas  the  biogenic 
emissions  inventory,  which  is  the  major 
source  of  VOC  emissions  in  the  Baton 
Rouge  area,  accounts  for  57  percent  of 
the  total  VOC  emissions  inventory. 

In  calculating  the  mobile  source 
emissions  inventory  for  the  Baton  Rouge 
area,  the  State  used  the  EPA 
recommended  method  (i.e..  MOBlLE5a 
for  mobile  source  emission  factors  and 
area-specific  data  for  vehicle  miles 
traveled). 

Biogenic  hydrocarbon  emissions  have 
been  determined  to  play  an  important 
role  in  the  chemistry  of  urban  ozone 
formation,  especially  in  warm  southern 
cities.  In  light  of  this,  the  State 
developed  the  biogenic  emission 
inventory  for  the  Baion  Rouge  area 
based  on  area-specific  data.  For 
instance,  the  area-specific  land  use 
database  used  in  the  biogenic  emission 
development  was  derived  from  four 
different  sources:  the  Louisiana 
Department  of  Transportation  and 
Development,  a  study  of  Baton  Rouge's 
biogenic  hydrocarbon  emissions  by 
Carlos  Cardolino  and  William 
Chameides*  at  the  Georgia  Institute  of 
Technology  using  Landsat  imagery,  the 
U.S.  Geological  Survey's  Geo-ecology 
database,  and  the  U.S.  Forest  Service's 
1991  Forest  Statistics  for  the  Southeast 
Louisiana  Parishes  and  Forest  Statistics 
of  South  Delta  Louisiana  Parishes. 
Meanwhile,  the  emission  factors  used  in 
estimating  biogenic  emissions  in  the 
Baton  Rouge  area  were  obtained  from 
the  Rasmussen  and  Khalil*  and 
Zimmermann*"  studies  of  biogenic 
sources.  (The  emission  factors  from  the 
Rasmussen  and  Khalil  and 
Zimmermann  studies  were  derived  from 
direct  measurements  of  various  types  of 
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vegetation  in  the  Baton  Rouge  and 
Tampa  Bay.  Florida  areas.  respe<:tively.) 

The  EPA  believes  that  the  mobile  and 
biogenic  VOC  inventories  are 
sufficiently  accurate  to  produce 
acceptable  modeling  results.  In 
accordance  with  the  EPA's  UAM 
guidance,  the  State  used  the  1990 
emissions  inventory  for  developing  its 
modeling  demonstration.  (The  EPA 
evaluated  the  State's  1990  base  year 
emissions  inventory  for  Baton  Rouge 
and  published  a  final  approval  in  the 
Federal  Register  on  Mart:h  15, 1995.  See 
60  FR  13908.) 

Comment:  One  commenter  stated  that, 
uncertainties  in  meteorology  can  act  as 
a  source  of  compensating  errors  for 
erroneously  low  VOC  inventories.  In  the 
Baton  Rouge  area,  the  regions  of  high 
anthropogenic  NOx  emissions  are 
generally  well-separated  from  the 
regions  of  highest  biogenic  VOC 
emissions.  This  creates  uncertainty  in 
accurately  modeling  the  transport  of  a 
high-NOx  plume  into  high  biogenic 
VOC  areas  under  stagnant  wind 
conditions. 

Response:  The  EPA  believes  that  the 
conditions  described  above  (i.e..  regions 
of  high-NOx  emissions  generally  well- 
separated  from  high  biogenic  VOC 
emissions  under  stagnant  wind 
conditions)  are  not  characteristic  of  the 
Baton  Rouge  area,  where  many  major 
NOx  point  sourt;es  are  either  collocated 
or  located  within  the  regions  of  highest 
biogenic  VOC  emissions.  Many  of  the 
major  NOx  point  sources,  which  are 
located  within  the  Baton  Rouge 
modeling  domain,  were  taken  into 
account  in  the  simulations.  The  model 
performed  well  for  the  episodes 
sele<:ted.  providing  a  good 
representation  of  the  spatial  and 
temporal  characteristics  of  the  epi.sode. 
and  generally  simulating  the  observed 
peaks  well.  Also,  consistent  with  EPA 
guidance,  the  State  performed 
diagnostic  and  sensitivity  simulations  to 
determine  whether  compensating  errors 
occurred  as  a  result  of  meteorology  and 
other  inputs  and  found  that  no  such 
errors  occurred. 

Comment:  One  commenter  stated  that 
the  EPA  should  place  the  burden  of 
proof  on  Louisiana  to  provide 
affirmative  evidence  that  no  negative 
impact  will  occur  in  downwind  areas  if 
NOx  reductions  are  not  imposed  in  the 
Baton  Rouge  area. 

Response:  Modeling  and  data  analyses 
addressed  in  the  Slate's  NOx  waiver 
request  demonstrate  the  positive 
benefits  of  VOC  control  in  the  modeling 
domain.  And.  as  required  under  section 
182(f),  the  State  has  demonstrated  that 
implementing  NOx  emission  controls 
will  result  in  greater  domain-wide  peak 


ozone  concentrations  throughout  the 
Baton  Rouge  modeling  domain.  Since 
the  State  is  relying  on  the  section 
182(n(l)(A)  "contribute  to  attainment" 
test,  it  does  not  also  need  to 
demonstrate  that  no  negative  impact 
will  occur  in  downwind  areas  if  NOx 
reductions  are  not  imposed  in  the  Baton 
Rouge  area.  (Also,  see  the  EPA's 
previous  response  to  comment  on 
transport  issues.) 

Comment:  One  commenter  stated  that 
NOx  reductions  have  other  air  quality 
benefits  in  addition  to  their  effect  on 
ozone,  and  that  granting  a  NOx  waiver 
will  undermine  the  EPA's  efforts  to 
improve  a  broad  range  of  air  and  water 
quality  values  in  several  regional  efforts 
to  address  regional  environmental 
problems  (i.e.,  acid  rain  and  nitrogen 
deposition  into  estuaries). 

Response:  The  EPA  agrees  that  NOx 
emissions  can  contribute  to  air  pollution 
problems  independent  of  their  role  in 
ozone  formation;  however,  the  EPA 
disagrees  that  the  NOx  controls  required 
under  section  182(f)  of  the  CAA  should 
be  implemented  in  the  Baton  Rouge  area 
regardless  of  their  impact  on  ozone.  As 
noted  in  the  response  to  an  earlier 
comment,  .section  182(f)(1)(A) 
specifically  provides  for  an  exemption 
in  cases  where  NOx  erfiission  reductions 
would  not  contribute  to  attainment  of 
the  NAAQS  for  ozone  in  the  area.  The 
LDEQ  has  demonstrated  in  its  petition 
and  in  the  EPA's  proposed  action  that 
the  NOx  reductions  required  by  section 
182(0  would  not  contribute  to  attaining 
the  ozone  NAAQS  in  the  Baton  Rouge 
area  and.  thus,  the  area  qualifies  for  an 
exemption  from  the  CAA's  NOx 
requirements. 

At  this  time,  ambient  concentrations 
of  nitrogen  dioxide  (NO2)  in  the  Baton 
Rouge  area  are  significantly  below  the 
federal  NAAQS  for  NO2.  Therefore, 
based  on  the  current  federal  standards, 
the  EPA  does  not  believe  the  NO2  levels 
in  Baton  Rouge  are  unsafe.  The  EPA  is 
mandated  to  periodically  reevaluate  the 
NAAQS  for  each  criteria  pollutant  based 
on  the  best  information  available.  The 
EPA  is  currently  reviewing  the  NO2 
standard  and  will  evaluate  any  potential 
concerns  over  the  standard  through  a 
separate  rulemaking  process. 
Additionally,  for  the  purposes  of 
reducing  acid  rain  deposition,  certain 
NOx  sources  will  still  be  required  to 
reduce  NOx  emissions  under  Title  IV  of 
the  CAA.  Other  air  pollution  problems 
(i.e.,  nitrogen  deposition  into  estuaries) 
will  be  dealt  with  as  part  of  separate 
regulatory  activities. 

For  these  reasons,  the  EPA  does  not 
believe  that  the  NOx  controls  required 
under  section  182(f)  of  the  CAA  should 


be  implemented  in  the  Baton  Rouge  area 
regardless  of  the  impact  on  ozone. 

Comment:  One  commenter  argued 
that,  since  the  OTAG's  assessment  of  the 
influence  of  NOx  on  regional  transport 
will  not  be  completed  until  late-1996,  in 
the  interim,  the  EPA  should,  at  a 
minimum,  cap  NOx  emissions  at  current 
levels  in  the  Baton  Rouge  area,  and 
require  offsets  for  new  emission  sources 
to  prevent  NOx  emissions  increases. 

Response:  The  EPA  disagrees  with 
this  comment  as  it  pertains  to  this 
action.  The  CAA  authorizes  the  EPA  to 
grant  NOx  exemptions  for  areas,  like 
Baton  Rouge,  that  qualify  under  section 
l'82(f)  and  requires  that  the  EPA  make 
such  determinations  within  6  months  of 
submission  of  a  petition.  Also,  the  EPA 
anticipates  that  the  State  will  submit  a 
modeled  attainment  demonstration  for 
the  six-parish  Baton  Rouge 
nonattainment  area  well  ahead  of  the 
schedule  outlined  in  the  EPA's  March  2. 
1995.  attainment  guidance.  (The  State 
has  developed  an  attainment 
demonstration  submittal  for  the  Baton 
Rouge  area,  which  was  put  forth  for 
public  comment  in  the  October  20, 
1995.  edition  of  the  Louisiana  Register.) 
The  attainment  demonstration 
establishes  a  target  level  for  both  VOC 
and  NOx  emissions  in  the  area. 
Additionally,  if  a  NOx  waiver  is 
approved,  major  point  sources  of  NOx 
emissions  are  still  subject  to  Prevention 
of  Significant  Deterioration 
requirements.  Moreover,  in  the  section 
182(f)  modeling  demonstration,  the 
State  has  projected  negative  growth  in 
point  pource  NOx  emissions  from  the 
base  ypar  (1990)  out  to  the  attainment 
year  (1999). 

As  rioted  previously,  the  EPA's  action 
to  grant  or  deny  a  NOx  exemption  under 
section  182(f)  would  not  shield  the  area 
from  EPA  action,  under  section 
110(a)(2)(D),  to  require  even  further 
NOx  emission  reductions  (beyond  those 
modeled  in  the  attainment 
demonstration)  if,  through  the  OTAG 
process  or  other  subsequent  modeling, 
such  reductions  are  determined  to  be 
necessary  to  address  transport  to 
downwind  areas. 

nL  Effective  Date 

This  rulemaking  is  effective  as  of 
January  18,  1996.  The  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553(d)(1), 
permits  the  effective  date  of  a 
substantive  rule  to  be  less  than  thirty 
days  after  publication  if  the  rule 
"relieves  a  restric-tion."  Since  the 
approval  of  the  section  182(f)  exemption 
for  the  Baton  Rouge  ozone 
nonattainment  area  is  a  substantive  rule 
that  relieves  the  restrictions  associated 
with  the  CAA  Title  I  requirements  to 


control  NOx  emissions,  the  NOx 
exemption  approval  may  be  made 
effective  upon  signature  by  the  EPA 
Administrator. 

IV.  Final  Action 

The  comments  received  were  found  to 
warrant  no  significant  changes  from 
proposed  to  final  action  on  this  NOx 
exemption  request.  The  primary 
difference  between  the  proposed  and 
final  rulemaking  is  the  addition  of  the 
statement  that  the  EPA  may  require  NOx 
emission  controls  in  general  or  on  a 
source-specific  basis  under  section 
110(a)(2)(D)  of  the  CAA  if  future  ozone 
modeling  (for  example,  the  OTAG 
modeling  expected  to  be  completed  in 
late-1996)  demonstrates  that  such 
controls  are  needed  to  achieve  the  ozone 
standard  in  downwind  areas.  Based  on 
subsequent  modeling  results,  the  EPA 
may  rescind  all  or  part(s)  of  the  NOx 
waiver.  Approval  of  the  exemption 
waives  the  Federal  requirements  for 
NOx  RACT,  NOx  NSR,  vehicle  I/M  NOx 
requirements,  and  NOx  general 
conformity  applicable  to  the  Baton 
Rouge  ozone  nonattainment  area.  To 
maintain  the  waiver,  future  modeling 
must  demonstrate  attainment  of  the 
ozone  standard  without  the  use  of 
additional  NOx  emission  controls.  (The 
modeling  may  demonstrate  the  need  for 
some  NOx  emission  controls, 
necessitating  the  need  for  a  reduction  in 
the  source  coverage  of  the  NOx  waiver 
under  section  182(f)(2)  of  the  CAA.) 
Should  the  EPA  rescind  the  exemption, 
the  State  would  be  required  to  begin 
implementing  applicable  NOx  RACT, 
NOx  NSR,  vehicle  I/M  NOx 
requirements,  and  NOx  general 
conformity.  (To  allow  point  sources 
time  to  purchase  NOx  control 
equipment,  install  it,  etc.,  NOx  RACT 
compliance  would  be  required  as 
expeditiously  as  practicable,  but  no  later 
two  years  following  the  rescission.) 

This  action  stops  the  mandatory 
sanctions  clock  started  on  July  1,  1994, 
as  a  result  of  the  EPA's  finding  of  failure 
to  submit  the  NOx  RACT  SIP  pursuant 
to  section  179(a)  of  the  CAA. 

V.  Miscellaneous 

A.  Applicability  to  Future  SIP  Decisions 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  The  EPA  shall 
consider  each  request  for  revision  to  the 
state  implementation  plan  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 


B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  review  under  Executive  Order 
12866. 

C.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

"This  approval  does  not  create  any 
new  requirements.  Therefore,  I  certify 
that  this  action  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  the  regulatory 
flexibility  analysis. would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
CAA  forbids  the  EPA  to  base  its  actions 
concerning  state  implementation  plans 
on  such  grounds  {Union  Electric  Co.  v. 
U.S.E.F.A.,  427  U.S.  246.  256-66  (S.  Ct. 
1976);  42  U.S.C.  7410(a)(2)). 

D.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local, 
or  tribal  governments  in  the  aggregate. 

The  EPA's  final  action  will  relieve 
requirements  otherwise  imposed  under 
the  CAA  and.  hence,  does  not  impose 
any  federal  intergovernmental  mandate, 
as  defined  in  section  101  of  the 
Unfunded  Mandates  Act.  This  action 
also  will  not  impose  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  26,  1996.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
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purpus«  ut  judii^ial  ruiu,  iiui  liue^  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  CAA. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Oxides  of  nitrogen, 
incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Dated:  January  18.  1996. 
Carol  M.  Browner, 

Adwinistrvtor. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sutaoart  T— Louisiana 

2..  t>ection  52.992  is  amended  by 
addinj?  paragraph  (b)  to  read  as  follows: 

§  52.992    Area-wide  nitrogen  oxides  (NOx) 
etemptlons. 

•         *         *         *         * 

(b)  The  LDEQ  submitted  to  the  EPA 
on  November  17,  1994,  a  petition 
requesting  that  the  Baton  Rouge  serious 
ozone  nonattainment  area  be  exempted 
from  the  NOx  control  requirements  of 
the  CAA.  In  addition,  supplemental 
information  was  submitted  to  the  EPA 
by  the  LDEQ  on  January  26.  1995,  June 
6,  1995,  and  June  16,  1995.  The  Baton 
Rouge  nonattainment  area  consists  of 
East  Baton  Rouge,  West  Baton  Rouge, 
Pointe  Coupee,  Livingston,  Iberville, 
and  Ascension  Parishes.  The  exemption 
request  was  based  on  photochemical 
grid  modeling  which  shows  that 
reductions  in  NOx  would  not  contribute 
to  attainment  in  the  nonattainment  area. 
On  January  18.  1996,  the  EPA  approved 
the  State's  request  for  an  areawide 
exemption  from  the  following 
requirements:  NOx  new  source  review, 
NOx  reasonably  available  control 
technology,  NOx  general  conformity, 
and  NOx  inspection  and  maintenance 
requirements. 

(FR  Doc.  96-1288  Filed  1-25-96:  8:45  am) 
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40  CFR  Part  185 
(OPP-300394A;  FRL-4983-6] 
RIN  2070-AB78 

Trifluralin;  Revocation  of  Food 
Additive  Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  revoking  the  food 
additive  regulation  (FAR)  for  residues  of 
the  herbicide  trifluralin  in  peppermint 
oil  and  spearmint  oil.  EPA  is  taking  this 
acJon  because  peppermint  oil  and 
spearmint  oil  are  not  ready-to-eat 
commodities,  and  residues  of  trifluralin 
are  not  likely  to  concentrate  in  ready-to- 
eat  foods  containing  peppermint  and 
spearmint  oil.  Therefore,  this  FAR  is  not 
required. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  lanuary  26,  1996. 
ADDRESSES:  Written  objections,  requests 
for  a  hearing,  and/or  requests  of  stays 
identified  by  the  document  control 
number,  OPP-300394A.  must  be 
submitted  by  February  26,  1996,  and 
comments  on  all  of  the  above  must  be 
submitted  by  March  11,  1996  to  the  OPP 
docket:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C).  Office  of  Pesticide     , 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  Hand  deliver  to:  Rm.  1132, 
CM  #2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA. 

Information  submitted  as  a  filing 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  filings  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written  (non- 
CBI)  filings  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
do<:ket@epamait. epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 


huuiiag  ruqacsls  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  |OPP-300394Al.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi.  Special  Review 
Branch  (7508W).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Crystal  Mall  #2, 
Rm.  1113.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  (703)-308-8028;  e-mail; 
nazmi.niloufar@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

EPA  is  revoking  the  FAR  for  residues 
of  the  herbicide  trifluralin  in 
peppermint  oil  and  spearmint  oil  (40 
CFR  185.5900). 

A.  Statutory  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  301  et  seq., 
authorizes  the  establishment  by 
regulation  of  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as 
"tolerances."  Without  such  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pesticide  residue  is  "adulterated"  under 
section  402  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  and  may  not 
be  legally  moved  in  interstate 
commerce.  21  U.S.C.  331,  342.  EPA  was 
authorized  to  establish  pesticide 
tolerances  under  Reorganization  Plan 
No.  3  of  1970.  5  U.S.C.  App.  at  1343 
(1988).  Monitoring  and  enforcement  of 
pesticide  tolerances  are  carried  out  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Agriculture  (USDA).  EPA  can  establish 
a  tolerance  in  response  to  a  petition 
(FFDCA  sections  408(d)(1)  and 
409(b)(1))  or  on  its  own  initiative 
(FFDCA  sections  408(e)  and  409(d)). 

The  FFIXLA  has  separate  provisions 
for  tolerances  for  pesticide  residues  on 
raw  agricultural  commodities  (RACs) 
and  tolerances  on  processed  food.  For 
pesticide  residues  in  or  on  RACs.  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408  of  the  act  (21  U.S.C. 
346a.)  EPA  regulates  pesticide  residues 
in  processed  foods  under  section  409  of 


the  act,  which  pertains  to  "food 
additives"  (21  U.S.C.  348).  Maximum 
residue  regulations  established  under 
section  409  of  the  act  are  commonly 
referred  to  as  food  additive  regulations 
(hereafter  referred  to  as  "FARs"). 
Section  409  FARs  are  needed,  however, 
only  for  certain  pesticide  residues  in 
processed  food.  Under  section  402(a)(2) 
of  the  FFDCA,  a  pesticide  residue  in 
processed  food  generally  will  not  render 
the  food  adulterated  if  the  residue 
results  from  application  of  the  pesticide 
to  a  RAC  and  the  residue  in  the 
processed  food  when  ready  to  eat  is 
below  the  RAC  tolerance.  This 
exemption  in  section  402(a)(2)  is 
commonly  referred  to  as  the  "fiow- 
through"  provision  because  it  allows  the 
section  408  raw  food  tolerance  to  flow 
through  to  the  processed  food  forms. 
Thus,  a  section  409  food  additive 
regulation  is  only  necessary  to  prevent 
foods  from  being  deemed  adulterated 
when  the  level  of  the  pesticide  residue 
in  a  processed  food  when  ready  to  eat 
is  greater  than  the  tolerance  prescribed 
for  the  RAC,  or  if  the  processed  food 
itself  is  treated  or  comes  in  contact  with 
a  pesticide. 

B.  Regulatory  Background 

In  the  Federal  Register  of  July  14, 
1993  (58  FR  37862)  EPA  issued  a  final 
order,  hereafter  referred  to  as  "1993 
Order",  that  was  subject  to  objections 
and  requests  for  a  hearing  and  that 
revoked  the  trifluralin  FAR  for 
peppermint  oil  and  spearmint  oil.  The 
1993  Order  was  issued  in  response  to 
the  decision  by  the  U.S.  Court  of 
Appeals,  Ninth  Circuit,  in  the  case  of 
Les  V.  Reilly.  968  F.2d  985  (9th  Cir. 
1992),  cert,  denied.  113  S.Ct.  1361 
(1993).  DowElanco,  the  manufacturer  of 
trifluralin.  filed  objections  to  the  revised 
Order,  as  well  as  requests  for  a  hearing 
on,  and  a  stay  of.  the  revocation  Order. 
In  the  Federal  Register  of  June  30.  1994 
(59  FR  33684),  EPA  issued  a  final  order 
(hereafter  referred  to  as  "1994  Order") 
denying  DowElanco's  objections  and 
requests  for  a  hearing  and  a  stay  of  the 
revocation.  On  July  14.  1994, 
DowElanco  filed  an  action  in  the  U.S. 
Court  of  Appeals,  D.C.  Circuit,  for 
review  of  EPA's  1993  Order,  and  moved 
for  summary  reversal  or,  in  the 
alternative,  an  emergency  stay  of  the 
revocation.  E.I.  DuPont  DeNemours  and 
Co.,  et  al.  V.  EPA.  Civ.  Action  No.  94- 
1504  (D.C.  Cir.).  On  August  24,  1994, 
the  Court  denied  DowElanco's  motion 
for  summary  reversal,  but  issued  an 
emergency  stay  of  the  revocation.  In  the 
Federal  Register  of  September  12,  1994 
(59  FR  46768),  EPA  reinstated  the  FAR 
for  trifluralin  (as  well  as  for  benomyl), 
and  they  are  currently  in  effect. 


On  September  11,  1992,  the  National 
Food  Processors  Association  (NFPA) 
and  other  organizations  filed  a  petition 
with  EPA  challenging,  among  other 
things,  EPA's  interpretation  of  the 
phrase  "ready  to  eat"  in  the  Delaney 
Clause.  (Petition  to  the  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs.  Concerning  EPA's  Pesticide 
Concentration  Policy  (1992)) 
(hereinafter  cited  as  "NFPA  petition"). 
The  petition  requested  that  EPA  apply 
the  term  "ready  to  eat"  in  the  flow- 
through  provision  according  to  what 
NFPA  asserts  is  its  plain  meaning.  EPA 
sought  public  comment  on  the  petition 
(58  FR  7470,  Feb.  5.  1993).  In  the 
Federal  Register  of  June  14,  1995  (60  FR 
31300).  EPA  issued  a  partial  response  to 
the  NFPA  petition,  addressing  the 
"ready  to  eat"  policy.  In  that  response. 
EPA  agreed  that  the  term  "ready  to  eat" 
food  has  a  common-sense  meaning  of 
food  which  is  consumed  without  further 
preparation,  and  stated  its  intention  to 
apply  that  interpretation  in  future 
actions. 

In  the  Ff>(it:  ui  Register  of  July  28. 
1995  (60  FR  38781),  EPA  issued  a 
proposed  rule  to  revoke  the  FAR  for 
trifluralin  on  peppermint  and  spearmint 
oils.  In  the  same  proposed  rule,  EPA 
proposed  to  withdraw  its  Order  dated 
July  14.  1993  (58  FR  37862),  to  the 
extent  that  it  revoked  the  FAR  for 
trifluralin  in  peppermint  oil  and 
spearmint  oil.  Today's  document 
contains  a  final  rule  revoking  the 
trifluralin  FAR  and  responds  to 
comments  on  the  July  28.  1995  proposal 

II.  Revocation  of  the  Food  Additive 
Regulations  for  Trifluralin  in 
Peppermint  Oil  and  Spearmint  Oil 

EPA  has  determined  that  no  section 
409  FAR  is  necessary  for  mint  oils 
because  they  are  not  "ready  to  eat" 
processed  foods,  and  because  "ready  to 
eat"  foods  containing  mint  oils  are 
unlikely  to  have  trifluralin  residues 
greater  than  the  RAC  tolerances  for 
peppermint  hay  and  spearmint  hay.  The 
proposed  rule  for  this  action  was 
published  in  the  Federal  Register  of 
Julv  28.  1995  (60  FR  38781).  The 
Federal  Register  document  and  all  the 
supporting  documents  are  in  the  OPP 
docket  number  300394. 

As  noted  above,  under  FFDCA  section 
402(a)(2).  processed  foods  containing  - 
pesticide  residues  are  not  deemed 
adulterated  if  the  level  of  pesticide 
residues  in  the  processed  food  "when 
ready  to  eat  is  not  greater  than  the 
tolerance  prescribed  for  the  raw 
agricultural  commodity."  EPA  believes 
that  the  common  sense  meaning  of  the 
term  "ready  to  eat"  food  is  food  ready 
for  consumption  without  further 


preparation.  Mint  oils  are  not  cunsuiiied 
"as  is"  but  are  used  as  a  flavoring  in 
other  foods.  As  such,  peppermint  oil 
and  spearmint  oil  are  not  "ready  to  eat." 
Mint  oils  are  used  as  flavoring  agents 
in  foods  such  as  beverages,  ice  cream, 
candy,  and  chewing  gum.  Chewing  gum 
is  a  ready-to-eat  food  with  the  highest 
concentration  of  peppermint  and 
spearmint  oils.  The  information 
available  to  EPA  shows  that  trifluralin 
residues  are  diluted  during 
manufacturing  so  that  there  is  no 
concentration  over  the  RAC  tolerance  in 
the  ready-to-eat  chewing  gum.  Thus,  no 
section  409  FAR  is  needed  for 
peppermint  oil  and  spearmint  oil,  and 
EPA  is  revoking  the  existing  FAR.  (60 
FR  38781) 

in.  Response  to  Comments 

EPA  received  comments  on  the 
proposed  revocation  of  the  trifluralin 
FAR.  All  the  commenters  support  the 
basis  for  the  revocation  of  the  referenced 
FAR.  In  addition,  many  of  the 
commenters  raise  other  issues  that  EPA 
believes  are  not  relevant  to  EPA's 
conclusion  that  mint  oils  are  not  ready- 
to-eat  commodities  and  that  as  a  result, 
the  section  409  FAR  covering  residues 
of  trifluralin  in  mint  oils  are  not 
necessary.  However,  the  following  are 
brief  responses  to  these  comments. 

Comment 

The  National  Food  Processor's 
Association  (NFPA),  the  American  Crop 
Protection  Association  (ACPA), 
DowElanco,  and  Gowan  Co.  submitted 
comments  in  support  of  the  revocation 
of  the  proposed  FAR  and  the 
withdrawal  of  the  July  14,  1993  Order. 
However,  NFPA,  ACPA,  and  DowElanco 
contend  that  there  are  other  controlling 
legal  reasons  why  the  1993  and  1994 
Orders  must  be  withdrawn. 

The  commenters  contend  that  once  it 
has  been  determined  that  trifluralin 
residues  in  mint  oil  are  subject  to  the 
section  402  flow-through  provision,  the 
1993  and  1994  Orders  must  be 
withdrawn  because  those  Orders 
purported  to  revoke  the  FAR  on  the 
grounds  that  the  pesticide  "induces 
cancer"  within  the  meaning  of  the 
Delaney  clause.  The  commenters 
contend  that,  as  a  matter  of  law.  EPA  is 
precluded  from  revoking  a  section  409 
FAR  under  the  safety  standard  in 
section  409(c)  if  EPA  has  determined,  as 
it  has  here,  that  the  FAR  is  not  needed 
to  prevent  the  adulteration  of  processed 
food. 

According  to  the  commenters,  the 
flow-through  provision  prohibits  EPA 
from  determining  that  an  agricultural 
pesticide  in  a  processed  food  is 
"unsafe,"  notwithstanding  the 
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provisions  of  section  409.  if  the 
pesticide  residue  has  ijeen  removed  to 
the  extent  possible  in  good 
manufacturing  practice  and  the  level  of 
the  residue  in  the  processed  food  when 
ready  to  eat  is  not  greater  than  the 
applicable  section  40fl  tolerance.  Thus, 
the  commenters  reason  that  since  EPA 
has  decided  that  trifluralin  residues  in 
mint  oil  are  likely  to  fall  within  the 
protection  of  the  flow-through 
provision,  EPA  is  barred  from  revoking 
the  trifluralin  FAR  on  grounds  that  the 
pesticide  "induces  cancer"'  within  the     . 
meaning  of  the  Delaney  clause  in 
section  409  of  the  FFDCA.  On  June  10. 
1995,  NFPA  separately  filed  a  petition 
with  EPA  raising  this  same  issue. 

EPA 's  Response 

As  will  be  explained  in  more  detail  in 
EPA's  response  to  the  June  10,  1995 
NFPA  petition,  the  commenters' 
argument  is  without  any  legal  basis.  The 
commenters  misunderstand  the 
relationship  between  a  section  409  FAR 
and  the  flow-through  provision.  As  a 
result  of  the  flow-through  provision,  a 
FAR  only  has  legal  effect  as  to  residues 
of  the  pesticide  in  processed  food  that 
exceed  the  residue  levels  qualifying 
under  the  flow-through  provision.  Thus, 
a  Hnding  that  a  pesticide  does  not  meet 
the  safety  standard  under  section  409 
and  a  revocation  of  a  FAR  based  on  such 
a  Hnding  has  no  effect  on  residues  of  the 
pesticide  that  are  in  compliance  with 
the  flow-through  provision.  Such  a  lack 
of  safety  finding  under  section  409(c) 
does  not  render  pesticide  residues  in 
compliance  with  the  flow-through 
provision  unsafe.  If  a  section  409  FAR 
is  revoked,  residues  still  retain  the  same 
legal  safe  harbor  they  always  had  under 
the  flow-through  provision. 
Accordingly,  the  flow-through  provision 
contains  no  bar  to  the  revocation  of  a 
section  409  FAR  on  safety  grounds. 

Cotnment 

DowElanco  further  requests  that  the 
Agency  explicitly  acknowledge  that 
DowElanco  and  other  adversely  affected 
parties  will  not  be  precluded  from 
challenging  any  "induce  cancer" 
finding  for  trifluralin  in  any  future 
FFDCA  tolerance  revocation  actions. 
DowElanco  insists  that  without  such  an 
acknowledgement,  today's  Notice  will 
not  resolve  the  underlying  controversy 
in  the  Dupont  and  DowElanco  v. 
Browner  litigation.  In  addition, 
DowElanco  urges  that  the  EPA  should 
use  today's  Notice  to  clarify  its  position 
on  chemicals  classified  as  Group  C 
carcinogens  with  quantification  by  the 
Reference  Dose  approach  (or  found  not 
to  be  quantifiable).  DowElanco  further 
argues  that  by  using  the  Reference  Dose 
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approach  for  quantifying  risk,  EPA  is 
recognizing  that  the  carcinogenic  risk  is 
so  uncertain  that  it  is  disregarded  for 
evaluating  risk. 

EPA 's  Response 

EPA  believes  that  there  are  no 
additional  trifluralin  tolerances  or  FARs 
that  are  likely  to  be  revoked  on  grounds 
that  trifluralin  "induces  cancer."  The 
trifluralin  Reregistration  Eligibility 
Document,  which  will  soon  be  issued  by 
EPA.  indicates  that  there  are  no  section 
409  FARs  needed  for  this  chemical. 
Therefore.  EPA  does  not  foresee  a 
situation  that  would  result  in  any 
hearings  under  the  FFDCA  on  whether 
triflurahn  "induces  cancer."  However, 
as  explained  below,  EPA  will  consider 
future  hearing  requests  raising  any 
evidence  relevant  and  material  to  a 
finding  that  trifluralin  "induces  cancer" 
within  the  meaning  of  the  Delaney 
clause  when  that  finding  serves  as  the 
basis  for  an  order  issued  by  EPA  under 
the  authority  of  sections  408  and  409  of 
the  FFDCA. 

EPA  believes  that  precluding  review 
of  issues  that  could  have  and  should 
have  been  raised  in  prior  proceedings  is 
an  appropriate  and  essential  policy  and 
legal  position  for  the  Agency  to  take  in 
FFDCA  proceedings  because  it  ensures 
that  such  Agency  decisions  are  accorded 
finality.  In  the  interest  of  administrative 
efficiency  and  economy,  final 
determinations  in  such  administrative 
proceedings  deserve  to  be  treated  with 
the  same  finality  as  final  determinations 
in  judicial  proceedings.  Further,  under 
section  409  of  the  FFDCA,  the  only  way 
to  prevent  EPA  from  according  finality 
to  a  section  409(f)  order,  and  the  legal 
and  factual  basis  for  that  order,  is  to  file 
objections  within  the  time  period 
specified,  Nader  v.  EPA,  859  F.2d  747 
(9th  Clr.  1988).  cert,  denied.  490  U.S. 
1931  (1989:  and  CN7  v.  Young.  773  F2.d 
1356(1985). 

EPA  found,  in  its  1990  and  1991 
Orders,  that  trifluralin  "induces  cancer" 
but  that  be(.ause  the  trifluralin  cancer 
risks  were  de  minimis.  EPA  would 
retain  the  trifluralin  FAR  that  was  the 
subject  of  NRDC's  petition.  However, 
because  EPA  retained  the  FAR.  and 
because  this  was  the  first  proceeding  of 
this  nature  under  section  409  of  the 
FFDCA,  proponents  of  the  FAR  and 
chemicals,  including  DowElanco,  may 
not  have  understood  that  their  failure  to 
raise  objections  to  the  cancer  finding  at 
that  time  could  result  in  that  finding 
being  accorded  finality  by  EPA.  Given 
that  such  circumstances  are  not  likely  to 
be  repeated,  EPA  believes  it  is 
appropriate  to  assure  DowElanco  that 
EPA  will  not  assert  in  future  FFDCA 
proceedings  that  the  issue  of  whether 


trifiuralin  "induces  cancer"  must  or  will 
be  accorded  finality  based  on  EPA's 
1990  and  1991  Orders. 

Because  EPA  is  providing  the 
assurances  requested  by  commenters, 
EPA  believes  there  should  be  no 
objections  to  an  EPA  final  order 
withdrawing  the  1993  and  1994  Orders. 

IV.  Procedural  Matters 

A.  Filing  of  Objections  and  Requests  for 
Hearings 

Any  person  adversely  affected  by  this 
final  rule  may  file  written  objections  to 
the  final  rule,  and  may  include  with  any 
such  objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection. 
Such  objections  must  be  submitted  to 
the  Hearing  Clerk  on  or  before  Febniary 
26,  1996.  A  copy  of  the  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  shall  be  submitted  to  the  Office  of 
Pesticide  Programs  Docket  Room. 
Regulations  applicable  to  objections  and 
requests  for  hearings  are  set  out  at  40 
CFR  parts  178  and  179.  Those 
regulations  require,  among  other  things, 
that  objections  specify  with  particularity 
the  provisions  of  the  final  rule  objected 
to,  the  basis  for  the  objections,  and  the 
relief  sought.  Additional  requirements 
as  to  the  form  and  manner  of  the 
submission  of  objections  are  set  out  at 
40  CFR  178.25.  The  Administrator  will 
respond  as  set  forth  in  40  CFR  178.30, 
178.35.  and/or  178.37  to  objections  that 
are  not  accompanied  by  a  request  for 
evidentiary  hearing. 

A  person  may  include  with  any 
objection  a  written  request  for  an 
evidentiary  hearing  on  the  objection.  A 
hearing  request  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor.  Additional 
requirements  as  to  the  form  and  manner 
of  submission  of  requests  for  an 
evidentiary  hearing  are  set  out  at  40  CFR 
178.27.  Under  40  CFR  178.32(c).  the 
Administrator,  where  appropriate,  will 
make  rulings  on  any  issues  raised  by  an 
objection  if  such  issues  must  be 
resolved  prior  to  determining  whether  a 
request  for  an  evidentiary  hearing 
should  be  granted.  The  Administrator 
will  respond  to  requests  for  evidentiary 
hearings  as  set  forth  in  40  CFR  178.30, 
178.32,  178.35, 178.37,  and/or  179.20. 
Under  40  CFR  178.32(b),  a  request  for  an 
evidentiary  hearing  on  an  objection  will 
be  granted  if  the  objection  and  request 
have  been  properly  submitted  and  if  the 
Administrator  determines  that  the 
material  submitted  show:  (1)  There  is  a 
genuine  and  substantial  is.sue  of  fact  for 
resolution  at  a  hearing;  (2)  There  is  a 
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reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor;  and  (3)  Resolution  of  one  or 
more  of  the  factual  issues  in  the  manner 
sought  by  the  person  requesting  the 
hearing  would  be  adequate  to  justify  the 
action  requested. 

Any  person  wishing  to  comment  on 
any  objections  or  requests  for  a  hearing 
may  submit  such  comments  to  the 
Hearing  Clerk  on  or  before  March  11, 
1996. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  |OPP- 
300394A1  (including  objections  and 
hearing  requests  submitted 
electronically  as  described  below).  A 
public  versipn  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  (OPP-300394A],  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamai  l.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  wn-iting. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

B.  Effective  Date 

EPA  is  making  this  final  rule  effective 
January  26,  1996  given  the  lack  of 


adverse  comments  on  EPA's  proposed 
action.  In  addition,  if  EPA  does  not 
receive  objections  to  this  Order,  this 
Order  and  the  factual  and  legal  basis  for 
this  Order  become  final  and  are  not 
judicially  reviewable.  See  section 
409(g)(1),  21  U.S.C.  348(g)(1).  and  Nader 
V.  EPA:  859  F.2d  747  (9th  Cir.  1988), 
cert,  denied.  490  U.S.  1931  (1989). 

C.  Request  for  Stays  of  Effective  Date 

A  person  filing  objections  to  this  final 
rule  may  submit  with  the  objections  a 
petition  to  stay  the  effective  date  of  this 
final  rule.  Such  stay  petitions  must  be, 
submitted  to  the  Hearing  Clerk  on  or 
before  February  26,  1996.  A  copy  of  the 
stay  request  filed  with  the  Hearing  Clerk 
shall  be  submitted  to  the  Office  of 
Pesticide  Programs  Docket  Room.  A  stay 
may  be  requested  for  a  specific  time 
period  or  for  an  indefinite  time  period. 
The  stay  petition  must  include  a  citation 
to  this  final  rule,  the  length  of  time  for 
which  the  stay  is  requested,  and  a  full 
statement  of  the  factual  and  legal 
grounds  upon  which  the  petitioner 
relies  for  the  stay.  In  determining 
whether  to  grant  a  stay,  EPA  will 
consider  the  criteria  set  out  in  the  Food 
and  Drug  Administration's  regulations 
regarding  stays  of  administrative 
proceedings  at  21  CFR  10.35.  Under 
those  rules,  a  stay  will  be  granted  if  it 
is  determined  that:  (1)  The  petitioner 
will  otherwise  suffer  irreparable  injury; 
(2)  The  petitioner's  case  is  not  frivolous 
and  is  being  pursued  in  good  faith;  (3) 
The  petitioner  has  demonstrated  sound 
public  policy  grounds  supporting  the 
stay;  and  (4)  The  delay  resulting  from 
the  stay  is  not  outweighed  by  public 
health  or  other  public  interests. 

Under  FDA's  criteria,  EPA  may  also 
grant  a  stay  if  EPA  finds  such  action  is 
in  the  public  interest  and  in  the  interest 
of  justice. 

Any  person  wishing  to  comment  on 
any  stay  request  may  submit  such 
comments  and  objections  to  a  stay 
request,  to  the  Hearing  Clerk,  on  or 
before  March  11,  1996.  Any  subsequent 
decisions  to  stay  the  effect  of  this  Order, 
based  on  a  stay  request  filed,  will  be 
published  in  the  Federal  Register,  along 
with  EPA's  response  to  comments  on 
the  stay  request. 

V.  R>^su!ator\  Requirements 

A.  tMrLuitvt,  Order  12866      ' 

Under  Executive  Order  12866.  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
Under  the  order,  a  "significant 
regulatory  action"  is  an  action  that  is 


likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  and  the  environment,  public  health 
or  safety,  of  State,  local,  or  tribal 
governments  or  communities";  (2) 
creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order.  EPA 
has  determined  that  this  final  rule  is  not 
a  "significant"  action  under  E.O.  12866. 
EPA  is  taking  this  action  because  it  has 
determined  that  the  food  additive 
regulation  for  trifluralin  is  not  needed. 
Therefore,  the  Agency  expects  that  no 
economic  impact  will  result. 

B.  Regulatory  Flexibility  Act 

The  regulatory  action  has  been 
reviewed  under  the  Regulatory 
Flexibility  Act  of  1980.  and.  as  stated 
above.  EPA  expects  that  it  will  not  have 
any  economic  impacts,  including 
impacts  on  small  entities. 

C.  Paperwork  Reduction  Act 

This  Order  does  not  contain  any 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  185 

Environmental  protection. 
Administrative  practice  and  procedures, 
Agricultural  commodities.  Food 
additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping. 

Dated:  January  19, 1996. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  185  is 
amended  as  follows: 

PART  185— {AMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§185.5900    [Removed] 

2.  By  removing  §  185.5900  Trifluralin. 
|FR  Doc.  96-1402  Filed  1-25-96;  8:45  am) 
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40  CFR  Part  271 

fFRL  ^402-4] 


New  Mexico:  Final  Authorization  of 
State  l^azardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Prote«:tion 
Agency  (EPA). 

action:  Review  of  Immediate  Final 
Rule;  Response  to  Public  Comments. 

SUMMARY:  This  notice  responds  to 
comments  received  on  the  immediate 
Hnal  rule  published  on  October  17,  1995 
(60  FR  .S3708).  and  affirms  the  agency's 
decision  to  authorize  the  State  of  New 
Mexico's  revised  program  pursuant  to 
40  CFR  271.21(b)(3). 
DATES:  Final  authorization  for  New 
Mexico's  program  revisions  shall  be 
effective  Januar\'  2,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  Authorization 
Coordinator,  Crants  and  Authorization 
Section.  (6PD-G),  U.S.  EPA  Region  fi. 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202.  phone  (214) 665-8533. 
SUPPLEMENTARY  INFORMATION:  On 
October  17,  1995,  EPA  published  an 
immediate  final  rule  pursuant  to  40  CFR 
271.21(b)(3)  which  announced  the 
agency's  decision  to  authorize  New 
Mexico's  revisions  to  it's  hazardous 
waste  program.  Comments  were 
received  during  the  public  comment 
period  from  one  responder.  After 
considering  the  comments  received,  the 
Regional  Administrator  has  decided  to 
affirm  her  det:ision  to  authorize  the 
State  of  New  Mexico  for  the  program 
revisions.  The  significant  issues  raised 
by  the  commentor  and  EPA's  responses 
are  summarized  below.  The  comments 
have  been  summarized,  to  the  extent 
possible,  according  to  common  areas  for 
ease  of  response.  All  comments  have 
been  carefully  considered  in  reaching 
the  decision  to  approve  the  State's 
program  revision. 

Comment:  The  EPA  has  not  provided 
detailed  or  specific  information 
regarding  how  the  Regional 
Administrator  arrived  at  her 
determination  that  New  Mexico's 
hazardous  waste  program  is  (1) 
equivalent  to  the  Federal  program  (2)  is 
consistent  with  the  Federal  program, 
and  (3)  provides  for  adequate 
enforcement  of  compliance  with  the 
requirements  of  RCRA. 

Response:  The  EPA  appreciates  these 
comments  and  certainly  has  taken  these 
factors  into  consideration  in  reaching  a 
decision.  The  primary  standard  against 
which  EPA  measures  the  New  Mexico 
Program  revision  are  those  set  out  in 


Section  3006(b)  of  RCRA;  namely  (1)  the 
State  program  is  equivalent  to  the 
federal  program,  (2)  the  State  program  is 
consistent  with  the  Federal  or  state 
programs  applicable  in  other  states,  and 
(3)  the  State  provides  adequate 
enforcement  of  compliance  with 
program  requirements. 

1.  Equivalent  Program 

The  State  demonstrated  equivalency 
through  it's  legal  authorities  in  their 
statutes  and  regulations.  The  EPA  also 
reviewed  the  State's  Attorney  General 
Statement,  Memorandum  of  Agreement. 
Program  Description  and  other 
documents  included  in  the  State's 
application.  The  State's  regulatory 
authority  for  the  Hazardous  and  Solid 
Waste  amendments  of  1984  (HSWA)  is 
identical  to  the  federal  authority.  The 
State  adopts  EPA  hazardous  waste 
regulations  by  reference.  Therefore,  the 
State  will  enforce  equivalent  standards 
for  HSWA  provisions  within  the  State. 

2.  Consistent  Program 

The  EPA  implemented  the 
requirement  to  be  consistent  with  the 
federal  program  at  40  CFR  271.4.  This 
regulation  defines  an  inconsistent  State 
program  as:  (1)  Any  aspect  of  the  State 
program  which  unreasonably  restricts, 
impedes,  or  operates  as  a  ban  on  the  free 
movement  across  the  State  border  of 
hazardous  waste  from  or  to  other  States 
for  treatment,  storage,  or  disposal  at 
facilities  authorized  to  operate  under 
the  Federal  or  an  approved  State 
program  shall  be  deemed  inconsistent. 
(2)  Any  aspect  of  State  law  or  of  the 
State  program  which  has  no  basis  in 
human  health  or  environmental 
protection  and  which  acis  as  a 
prohibition  on  the  treatment,  storage  or 
disposal  or  hazardous  waste  in  the  State 
may  be  deemed  inconsistent.  (3)  If  the 
State  manifest  system  does  not  meet  the 
requirements  of  this  part,  the  State 
program  shall  be  deemed  inconsistent. 
After  review  of  the  State's  program 
revision  application  and  40  CFR  part 
271.4,  EPA  determined  that  the  State 
complies  with  the  consistency 
requirement. 

3.  Adequate  Enforcement 

The  EPA  has  thoroughly  and  carefully 
evaluated  the  State's  hazardous  waste 
management  program  and  is  confident 
that  the  State  does,  in  fact,  have  the 
resources  to  administer  the  HSWA 
program.  The  State  maintains  a 
competent  permitting  staff  who  are 
already  actively  involved  in  HSWA 
permitting. 

The  EPA  and  the  State  are  committed 
to  carrying  out  a  quality  Resource 
Conservation  and  Recovery  Act  (RCRA) 


program  in  New  Mexico.  EPA  does  not 
require  a  State  to  have  a  specific  amount 
of  resources  in  order  to  be  authorized. 
A  State,  though,  must  have  sufficient 
resources  to  carry  out  it's 
responsibilities.  EPA  is  concerned  that 
New  Mexico,  and  all  States,  have  the 
resources  and  capabilities  to  implement 
the  program. 

Based  on  a  review  of  the  State's 
application  for  program  revisions  of  its 
hazardous  wa.ste  program,  EPA 
determined  that  the  State  operates  a 
RCRA  enforcement  program  which 
satisfactorily  meets  the  requirements  for 
compliance  evaluation  and  enforcement 
authority  of  40  CFR  271.15  and  271.16. 

The  State's  compliance  and 
monitoring  enforcement  strategy 
contains  enforcement  timeframes  which 
are  at  least  equivalent  to  EPA's 
enforcement  timeframes.  EPA  has 
evaluated  the  State's  performance  with 
respect  to  meeting  those  enforcement 
timeframes  and  has  found  that  the  State 
performance  has  been  satisfactory.  The 
EPA,  through  oversight  responsibility, 
must  monitor  the  State's  enforcement 
program.  The  Memorandum  of 
Agreement  (MOA),  Program  Description 
(PD),  and  the  RCRA  section  3011 
Multiyear  grant  entered  into  by  the  State 
and  EPA,  establish  the  procedures  for 
oversight  and  the  terms  of  the  State's 
accountability  for  compliance 
monitoring  and  enforcement.  These 
agreements  enable  EPA  to  track  the 
State's  enforcement  process  and 
determine  if  the  State  is  meeting 
specific  commitments  which  it  agreed  to 
accomplish. 

The  RCRA  section  3011  Multiyear 
grant  awarded  to  the  State  will  function 
like  a  contract  between  the  State  and 
EPA.  The  EPA  agrees  to  pay  the  State  if 
the  State  performs  certain  program 
activities.  If,  through  EPA's  oversight 
and  grant  review,  it  determines  that  the 
State  is  not  meeting  its  commitments, 
limited  funding  and  authorization  may 
be  withdrawn.  Although,  the  State  has 
primary  enforcement  responsibility, 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008,  3013,  and  7003  of  RCRA. 

The  EPA  believes  that  the  State  has 
demonstrated  in  its  application  that  it 
will  have  adequate  funds  and  staffing.  It 
is  EPA's  responsibility  in  the  exercise  of 
its  oversight  role,  to  insure  after  the 
State  is  authorized,  that  it  maintains 
adequate  funding  and  staff  to  operate 
the  program  according  to  the 
commitments  set  out  in  the  application. 
The  EPA  has  conducted  extensive 
training  for  the  staff  of  the  State  on  the 
corrective  action  program. 
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Also,  the  commentor  expressed  a 
concern  regarding  the  Federal  Register 
notice  not  listing  detailed  or  specific 
information  on  how  the  Administrator 
reached  a  decision.  There  is  no 
requirement  to  provide  in  the  public 
notice  detailed  or  specific  information 
regarding  how  the  Regional 
Administrator  reached  her  decision.  As 
required  by  40  CFR  Part  271.21(b),  the 
Federal  Register  notice  did  include  a 
summary  of  New  Mexico's  program 
revisions  and  indicated  that  EPA 
intended  to  approve  the  State's  program 
revision  (See  60  FR  53708  and  53709). 
The  notice  also  provided  that  "Copies  of 
the  New  Mexico  program  revision 
application  and  the  materials  which 
EPA  used  in  evaluating  the  revision  are 
available  for  inspection  and  copying 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday  at  the  New  Mexico 
Environment  Department  and  EPA" 
(See  60  FR  53709). 

Comment:  The  Work  Share 
Agreement  between  EPA  and  the  State 
materially  impacts  the  State's  ability  to 
meet  the  statutory  requirements 
necessary  to  qualify  for  authorization. 

Response:  In  the  spirit  of 
authorization,  the  State  ^d  EPA  have 
agreed  to  a  Work  Share  Plan  to  enhance 
the  State's  hazardous  waste  program  to 
ensure  that  it  will  be  consistent  with, 
equivalent  to,  and  as  stringent  as  the 
federal  requirements.  The  EPA 
headquarters  encourages  the  use  of 
Work  Share  Plan  to  assist  the  States. 
The  Work  Share  Plan  is  a  agreement 
between  EPA  Region  6  and  the  State 
providing  for  EPA  to  give  technical 
assistance  to  the  New  Mexico 
Environment  Department's  (NMED) 
hazardous  waste  management  program 
revision  in  the  review  of  certain 
corrective  action  documents.  The  Work 
Share  Plan  specifically  acknowledges 
that  the  State  is  the  regulatory  authority 
for  the  correction  action  program  and 
EPA  will  not  be  making  final 
determinations,  thus  there  is  no  sharing 
of  regulatory  responsibilities  in  the 
authorized  program.  There  should  be  no 
ambiguity  in  how  EPA  and  the  State 
function  as  regulators  because  the  State 
will  make  all  regulator  determinations 
for  those  areas  that  they  are  authorized 
for.  The  continued  involvement  of  EPA 
at  selected  facilities  should  ensure 
consistency  between  the  State  and  EPA 
programs. 

Decision 

The  EPA  has  reevaluated  its  decision 
to  approve  this  final  authorization  for 
the  State's  hazardous  waste  program 
and  all  documentation,  including  the 
authorization  application  and  several 
EPA  mid-year  and  end  of  year 


evaluation  reports  on  New  Mexico. 
Additionally,  EPA  also  considered  the 
New  Mexico  HSWA  capability 
assessment.  The  EPA  hereby  affirms  its 
decision  to  approve  this  final 
authorization. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U-S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  New  Mexico's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  This 
authorization  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  Final  Determination  is 
issued  under  the  authority  of  sections 
2002(a).  3006  and  7004(b)  of  the  Solid  Waste 
Disposal  Act  amended  42  U.S.C.  6912(a). 
6926.  6974(b). 

Dated:  December  14.  1995. 
Linda  Carroll, 

Acting  Regional  Administrator. 
IFR  Doc  96-1208  Filed  1-25-96;  8:45  ami 
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40  CFR  Pa--  300 

Nationa=  Om  md  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  of  the  , 
Anderson  Development  Company 
Superfund  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 


the  Anderson  Development  Company 
site  in  Michigan  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
EPA  and  the  State  of  Michigan  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
response  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Michigan  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 
EFFECTIVE  DATE:  January  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gamer-Davis  at  (312)  886-2440, 
Associate  Remedial  Project  Manager, 
Office  of  Superfund,  U.S.  EPA— Region 
V.  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  Adrian  Public 
Library,  143  East  Maumee,  Adrian 
Michigan  49221,  Contact:  Jule 
Foebender,  Phone  No.  (517)  263-2265; 
and  Adrian  City  Hall,  100  East  Church 
Street.  Adrian.  MI.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Regional  Docket  Office.  The  point  of 
contact  for  the  Regional  Docket  Office  is 
Jan  Pfundheller  (H-7J),  U.S.  EPA, 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-5821. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the 
Anderson  Development  Company  Site 
located  in  Adrian,  Michigan.  A  Notice 
of  Intent  to  Delete  was  published 
August  30,  1995  (60  FR  13944)  for  this 
site.  The  closing  date  for  comments  on 
the  Notice  of  Intent  to  Delete  was 
September  29,  1995.  EPA  received  no 
comments  and  therefore  a 
Responsiveness  Summary  was  not 
prepared. 

Ttie  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
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unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
&x»m  the  NPL  does  not  affect  responsible 
party  liabiUty  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CHi  Part  300 

Air  pollution  control,  Chemicals, 
Hazardous  substances.  Hazardous 
Waste.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2):  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.:  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.;  p.  193. 

-OQ.'  dix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  entry  for 
"Anderson  Development  Co."  at  Adrian, 
Michigan." 

Dated;  October  18, 1996. 
Michelle  Jordan. 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 

[FR  Doc.  96-1398  Filed  1-25-96;  8:45  am) 
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'  E  :^  F  o  A  L  COMMUNICATIONS 
CCMM;SSI0N 

47  CFR  Parts  21  and  94 
[FCC  95-500] 

Fixed  Point-to-Point  Microwave 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  By  this  Order  portion  of  the 
Notice  of  Proposed  Rule  Making  and 
Order,  the  Commission  generally  holds 
in  abeyance  and  will  not  process 
pending  applications  for  frequency 
assignments  in  the  38.6-40.0  GHz  (39 
GHz)  band  that  are  mutually  exclusive 
with  other  applications  or  that  were  still 
within  the  60-day  period  for  filing 
mutually  exclusive  applications  as  of 
November  13,  1995.  Further,  the 
Commission  holds  in  abeyance  and  will 
not  process  modification  applications 
for  39  GHz  licenses  filed  on  or  after 
November  13.  1995,  unless  the 
application  meets  certain  requirements 
as  discussed  in  the  summary  below.  The 
Commission  takes  this  action  to  stop 


pru(  f'sbiiig  niuruaii)  extmsivu  or 
potentially  mutually  exclusive 
applications  under  outdated  licensing 
rules  in  anticipation  of  the  adoption  of 
new  licensing  rules. 

EFFECTIVE  DATE:  December  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450. 
SUPP1.EMENTARY  INFORMATION:  This  is  a 
summar>  of  the  Commission's  Order, 
adopted  and  released  December  15, 
1995.  The  complete  Notice  of  Proposed 
Rule  Making  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  N.W., 
Washington,  D.C..  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  N.W.,  Suite  140, 
Washington  DC.  20037. 

Summary  of  Order 

1.  In  the  companion  Notice  of 
Proposed  Rule  Making  ("Notice")  in  this 
proceeding,  the  Commission  proposed 
to  amend  the  licensing  and  technical 
rules  for  fixed  point-to-point  microwave 
operations  in  the  39  GHz  band.  On 
November  13.  1995,  pursuant  to 
delegated  authority,  the  Wireless 
Telecommunications  Bureau  (Bureau) 
ordered  that  no  additional  applications 
for  39  GHz  frequency  assignments 
would  be  accepted  for  filing  as  of  the 
date  of  the  Bureau's  order  pending  the 
outcome  of  this  proceeding.'  The 
Bureau  observed  that  ot'er  2.100 
applications  for  39  GHz  licenses  had 
been  filed  since  January  1995,  and  noted 
that  the  increasing  number  of 
applications  filed  pursuant  to  the 
existing  rules  was  a  burden  on 
Commission  resources  and  could  inhibit 
the  Commission's  ability  to  update  the 
regulatory  structure  of  this  service  in 
light  of  today's  marketplace  conditions. 
The  Bureau  also  stated  that  the  freeze 
does  not  apply  to  applications  for 
assignment  or  transfer  of  control  of 
license.  Likewise,  the  Commission 
stresses  that  the  interim  policy 
described  below  will  not  apply  to 
assignment  or  transfer  of  control 
applications,  which  will  continue  to  be 
processed  under  existing  procedures. 

2.  With  respect  to  previously  filed  39 
GHz  applications  now  pending  before 
the  Commission,  the  Commission  took 
the  following  action.  Pending 
applications  will  be  processed  if  (1)  they 
were  not  mutually  exclusive  with  other 
applications  at  the  time  of  the  Bureau's 


'  Ordfr.  RM-«553.  DA  95-2341.  relaaaed 
November  13.  1995. 


Order,  and  (2)  the  60-day  period  for 
filing  mutually  exclusive  applications 
expired  prior  to  November  13,  1995. 
The  Commis$ion  concluded  that 
processing  pending  appUcations  against 
which  no  competing  application  has 
been  timely  filed  will  not  impede  the 
goals  of  this  proceeding  and  can  be 
accomplished  without  significant 
burden  on  Commission  resources.  The 
Commission  also  proposed  to  apply  to 
all  licenses  granted  under  this 
procedure  the  same  revised  construction 
threshold  and  grandfathering 
requirements  that  it  proposed  to  apply 
to  incumbent  39  GHz  licensees  who 
received  license  grants  prior  to  this 
Notice. 

3.  With  respect  to  all  other  pending 
applications  (i.e.,  those  that  were 
subject  to  mutual  exclusivity  or  still 
within  the  60-day  period  as  of 
November  13),  the  Commission 
concluded  that  processing  and 
disposition  should  be  held  in  abeyance 
diulng  the  pendency  of  this 
proceeding. 2  First,  resolving  mutually 
exclusive  applications  requires  greater 
expenditure  of  Commission  resources 
than  processing  imcontested 
applications.  Second,  the  Commission  is 
concerned  that  attempting  to  award 
licenses  in  mutually  exclusive 
situations  under  its  current  rules  could 
lead  to  results  that  are  inconsistent  with 
the  objectives  of  this  proceeding. 
Therefore,  the  Commission  will  not 
process  these  applications  (or  any 
amendments  thereto  filed  on  or  after 
November  13.  1995)  at  this  time,  but 
intends  to  determine  whether  to  process 
or  return  them,  as  appropriate,  at  the 
conclusion  of  this  proceeding.  The 
Commission  solicits  comment  on  how 
these  applications  that  will  be  held  in 
abeyance  should  later  be  treated  if  new 
licensing  and  service  rules  are 
ultimately  adopted  in  this  proceeding. 

4.  Also  in  regard  to  pending 
applications  for  39  GHz  licenses, 
amendments  received  on  or  after 
November  13,  1995  will  be  held  in 
abeyance  during  the  pendency  of  this 
proceeding.  The  Commission  will 
similarly  hold  in  abeyance  those 
applications  for  modification  of  existing 
39  GHz  licenses  filed  on  or  after 
November  13,  1995,  or  modification 


^Whenever  the  60-day  "cut-ofr"  d^te  for  an 
application  occurs  on  or  after  the  processing 
"freeze"  date  of  November  13.  1995,  we  will  hold 
the  application  in  abeyance.  This  will  assure 
fairness  to  potential  applicants  who  were  precluded 
by  the  freeze  from  filing  competing  applications  in 
time  to  be  entitled  to  comparative  consideration. 
Accordingly,  all  39  GHz  applications  placed  on 
public  notice  on  or  after  September  14,  1995,  will 
be  treated  for  purposes  of  interim  processing  as  if 
they  were  mutually  exclusive.  See  47  C.F.R. 
§§21.27.  21.31(b). 
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application  amendments  filed  on  or 
after  that  date,  and  will  not  accept  for 
filing  any  additional  such  modification 
applications  and  amendments,  but  for 
the  following  limited  exception  which 
will  afford  existing  licensees  alternative 
means  of  meeting  the  threshold 
construction  requirement.  To  be 
acceptable  for  filing,  modification 
applications  or  amendments  to  them 
must  meet  both  of  the  following  criteria: 

•  Do  not  involve  any  enlargement  in 
any  portion  of  the  proposed  area  of 
operation;  and 

•  Do  not  change  frequency  blocks, 
other  than  to  delete  a  frequency 
block(s). 

5.  Accordingly,  it  is  ordered,  That 
pending  applications  for  new  39  GHz 
frequency  assignments  or  for 
modification  to  39  GHz  licenses  shall  be 
held  in  abeyance  and  not  processed 
until  further  notice,  except  as  otherwise 
indicated  in  paragraphs  1  through  4 
above.  It  is  further  ordered.  That 
applications  for  modification  of  39  GHz 
licenses  or  amendments  to  pending  39 
GHz  applications  shall  not  be  accepted 
for  filing  until  further  notice,  except  as 
indicated  in  paragraphs  1  through  4 
above.  The  imposition  of  these  changes 
in  application  processing  is  procedural 
in  nature  and,  therefore,  is  not  subject 
to  the  notice  and  comment  and  effective 
date  requirements  of  the  Administrative 
Procedure  Act.'  In  any  event,  good 
cause  exists  for  imposing  immediately 
the  processing  changes  without 
following  these  requirements  because 
the  changes  are  necessary  to  avoid 
impeding  the  purpose  of  any  new  rules 
adopted  in  this  proceeding. 

List  of  Subjects 

47  CFR  Part  21 

Communications  common  carriers. 
Radio. 

47  CFR  Part  94 

Communications  equipment.  Radio. 
Federal  Communications  Commission. 
William  F.  Calon, 
Acting  Secretary. 
[FR  Doc.  96-1246  Filed  1-25-96;  8:45  am] 

BiLLMG  CODE  tiI^^-O^^P 


5  See  Neighborhood  TV  Co..  Inc.  v.  FCC.  742  F.2d 
629  (D.C.  Cir.  1984):  Buckeye  Cablevision.  Inc.  v. 
United  States.  438  F.2d  948  (6th  Cir.  1971 );  Kessler 
v.  FCC,  326  F.2d  673  (D.C.  Cir.  1963). 


47  CFR  Part  73 


[MM  DoCKet  No 


R.M  -8518] 


Radio  Broaacasiira  Sen^ices; 
Copeland,  KS 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule, 

suMMARv:  The  Commission,  at  the 
ibque.si  ut  Greater  Plains  Christian 
Radio,  Inc.,  allots  Channel  *280Cl  to 
Copeland,  Kansas,  as  a  reserved  channel 
for  noncommercial  use,  to  provide  the 
community  with  an  additional  FM 
service.  See  60  FR  32935,  June  26,  1995. 
Channel  *280Cl  can  be  allotted  to 
Copeland,  Kansas,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  *280Cl  at 
Copeland  are  37-32-31  and  100-37-45. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  March  4, 1996.  The 
window  period  for  filing  applications 
will  open  on  March  4,  1996,  and  close 
on  March  19,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-85, 
adopted  December  7, 1995,  and  released 
January  19, 1996.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037. 

I  ist  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  Sees.  303.  48  Stat.,  as  amended, 

inK;'  a-n<r   \^i  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Channel  *280Cl  at  Copeland. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  96-1420  Filed  1-25-96;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  95-43;  RM-8580] 

Radio  Broadcasting  Services;  Grand 
Junction,  CO 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
264C1  to  Grand  Junction,  Colorado,  as 
that  commuhity's  fifth  local  FM 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Grand  Valley  Public  Radio  Company, 
Inc.  See  60  FR  19560,  April  19,  1995. 
Coordinates  used  for  Channel  264C1  at 
Grand  Junction  are  30-04-06  and  108- 
33-00.  With  this  action,  the  proceeding 
is  terminated. 

DATES:  Effective  March  4, 1996.  The 
window  period  for  filing  applications 
will  open  on  March  4,  1996,  and  close 
on  March  19, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  264C1  at  Grand  Junction, 
Colorado,  should  be  addressed  to  the 
Audio  Services  Division,  FM  Branch, 
(202) 418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-43, 
adopted  December  11,  1995,  and 
released  January  19,  1996.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3B00,  located  at  1919  M  Street,  NW., 
Room  246,  or  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
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Authority:  S«cs.  30J,  46  6ui.,  as  diueadeci, 
1082;  47  U.S  C.  154,  as  anicnded. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado  is  amended 
by  adding  Chaimel  264C1  at  Grand 
Junction. 

Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  96-1422  Filed  1-25-96;  8:45  ami 
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47  CFR  Part  73 

(MM  Docket  No.  91-193.  RM-7717.  RM- 
7822] 

Raa: ;  3  ;;3c  istlng  Services;  Corpus 
Cr-f-s:    ""--M^  Rivers,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

s<.  Mw  A  RY:  This  document  denies  the 
peuiiuii  for  reconsideration  filed  by 
Reina  Broadcasting,  Inc. ,  of  the  Report 
and  Order,  58  FR  15423  (March  11, 
1993).  in  which  the  Commission 
allotted  Channel  233C2  at  Three  Rivers, 
Texas,  denied  Reina's  proposal  to 
substitute  Channel  234C2  for  234A  at 
Corpus  Christi,  Texas,  and  dismissed 
Reina's  alternate  proposal,  filed  after 
expiration  of  the  comment  period,  to 
substitute  alternate  Channel  228C2  at 
Three  Rivers.  Texas,  and  to  either 
substitute  Channel  264A  for  Channel 
228A  at  Carrizo  Springs.  Texas,  or 
delete  the  channel.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  January  26.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley.  Mass  Media 
Bureau.  (202)  776-1653 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No  91-193  adopted  December  7, 
1995  and  released  January  19.  1996.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW.,  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


FtiUeral  Coumiuiiii^uons  Commission. 

Douglas  W.  Webbink. 

Chief,  Policy  and  Rules  Division.  Mass  Media 

Bureau. 

[FR  Doc.  96-1424  Filed  1-25-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22  and  52 

[Federal  Acquisition  Circular  90-36 
Correction] 

Federal  Acquisition  Regulation; 
Correction 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Correction. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  a  correction  to  Federal 
Acquisition  Circular  90-36,  FAR  Case 
95-304,  "Uruguay  Round",  published  at 
60  FR  67514,  December  29,  1995. 

EFFECTIVE  DATE:  January  1.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Beverly  Fayson  at  (202)  501^755, 
General  Services  Administration,  FAR 
Secretariat,  Washington,  DC  20405. 
Please  cite  correction  to  FAC  90-36. 

Correction 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.22S-15    [Corrected] 

1.  On  page  67518,  in  the  center 
column,  third  line  from  the  top 
following  the  word  "Trade",  the  word 
"Agreement"  should  be  inserted. 

Dated:  )anuary  19.  1996. 
leremy  F.  Olson, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy  Division. 

(FR  Doc.  96-1139  Filed  1-25-96;  8:45  am) 
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DEPAf^^MF  MTOFTHEINTtc  OP 

Fish  and  Wildlife  Service 

50  CFR  Part  23 
RIN  1018-AC70 

Export  of  River  Otters  Taken  in 
Tennessee  in  the  1995-96  and 
Subsequent  Seasons 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Faiuia  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species. 
Exp>orts  of  animals  and  plants  listed  on 
Appendix  II  of  CITES  require  an  export 
permit  from  the  coimtry  of  origin.  As  a 
general  rule,  export  permits  are  only 
issued  after  two  conditions  are  met. 
First,  the  exporting  country's  CITES 
Scientific  Authority  must  advise  the 
permit-issuing  CITES  Management 
Authority  that  such  exports  will  not  be 
detrimental  to  the  survival  of  the 
species.  Then  the  Management 
Authority  must  make  a  determination 
that  the  animals  or  plants  were  not 
obtained  in  violation  of  laws  for  their 
protection.  If  live  specimens  are  being 
exported,  the  Management  Authority 
must  also  determine  that  the  specimens 
are  being  shipped  in  a  humane  manner 
with  minimal  risk  of  injiuy  or  damage 
to  health. 

This  document  announces  final 
findings  by  the  Scientific  and 
Management  Authorities  of  the  United 
States  that  approve  the  addition  of 
Tennessee  to  the  list  of  States  and 
Indian  Nations  for  which  the  export  of 
river  otters  is  approved.  The  Service 
intends  to  apply  these  findings  to 
harvests  in  "Tennessee  during  the  1995- 
96  season  and  subsequent  seasons, 
subject  to  the  same  conditions  applying 
to  States  previously  approved. 
EFFECTIVE  DATE:  January  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scientific  Authority  Finding — Dr. 
Marshall  A.  Howe,  Office  of  Scientific 
Authority;  phone  703-358-1708;  fax 
703-358-2276. 

Management  Authority  Finding/State 
Export  Programs/Export  Permits — Ms. 
Carol  Carson,  Office  of  Management 
Authority;  phone  703-358-2095;  fax 
703-358-2280. 

SUPPLEMENTARY  INFORMATION:  CITES 
regulates  import,  export,  re-export,  and 
introduction  from  the  sea  of  certain 
animal  and  plant  species.  Specie^  for 
which  the  trade  is  controlled  are 


UMI 


included  in  three  appendices.  Appendix 
I  includes  species  threatened  with 
extinction  that  are  or  may  be  affected  by 
trade.  Appendix  II  includes  species  that, 
although  not  necessarily  now  threatened 
with  extinction,  may  become  so  unless 
trade  in  them  is  strictly  controlled.  It 
also  lists  other  species  that  must  be 
subject  to  regulation  in  order  that  trade 
in  currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g..  species  difficult  to 
distinguish  from  currently  or  potentially 
threatened  species).  Appendix  III 
includes  species  that  any  Party 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
preventing  or  restricting  exploitation, 
and  for  which  it  needs  the  cooperation 
of  other  Parties  to  control  trade. 

In  the  January  5,  1984,  Federal 
Register  (49  FR  590),  the  Service 
announced  the  decision  made  at  the 
Fourth  Conference  of  the  CITES  Parties 
that  certain  species  of  furbearing 
mammals,  including  the  river  otter, 
should  be  regarded  as  being  listed  in 
Appendix  II  of  CITES  because  of 
similarity  in  appearance  to  other  listed 
species  or  geographically  separate 
populations.  The  January  5,  1984,  notice 
also  contained  a  rule  approving  the 
export  of  specimens  of  one  or  more  such 
furbearing  species  taken  in  specified 
States  and  Indian  Nations  and  Tribes 
during  the  1983-84  and  subsequent 
harvest  seasons.  Subsequently,  export  of 
specimens  taken  in  several  additional 
States  and  Indian  Nations,  Tribes,  or 
Reservations  was  similarly  approved 
through  the  rulemaking  process. 

The  January  5,  1984,  document 
described  how  the  Service,  as  Scientific 
Authority,  planned  to  monitor  annually 
the  population  and  trade  status  of  each 
of  these  species  and  to  institute 
restrictive  export  controls  if  prevailing 
export  levels  appeared  to  be 
contributing  to  a  long-term  population 
decline.  The  document  also  described 
how  the  Service,  as  Management 
Authority,  would  require  States  to 
assure  that  specimens  entering  trade  are 
marked  with  approved,  serially  unique 
tags  as  evidence  that  they  had  been 
legally  acouired. 

This  is  tne  second  Federal  Register 
document  concerning  the  Service's 
findings  on  export  of  river  otters,  Lontra 
(formerly  Lutra)  canadensis  taken  in 
■Tennessee.  The  first  document  (60  FR 
39347;  August  2, 1995)  announced  the 
Service's  proposed  findings  on  the 
export  of  river  otters  taken  in  Tennessee 
in  the  1995-96  season  and  subsequent 
seasons  and  solicited  public  comments. 

The  purpose  of  this  rule  is  to  add 
Tennessee  to  the  list  of  States  and 
Indian  Nations  for  which  the  export  of 


river  otters  is  approved  (50  CFR 
§  23.53).  The  Service  will  apply  these 
findings  to  harvests  in_  Tennessee  during 
the  1995-96  sedson  and  subsequent 
seasons,  subject  to  the  same  conditions 
applying  to  other  approved  entities. 

Comments  and  Information  Received 

No  comments  or  information  were 
received  concerning  the  August  2,  1995, 
Federal  Register  (60  FR  39347)  notice 
proposing  export  of  river  otters  taken  in 
the  State  of  Tennessee. 

Scientific  .\uihnriiy  Findings 

Article  IV  of  CITES  requires  that, 
before  a  permit  to  export  a  specimen  of 
a  species  included  in  Appendix  II  can 
be  granted  by  the  Management 
Authority  of  an  exporting  country,  the 
Scientific  Authority  must  advise  "that 
such  export  will  not  be  detrimental  to 
the  survival  of  that  species."  The 
Scientific  Authority  for  the  United 
States  must  develop  such  advice,  known 
as  a  no-detriment  finding,  for  the  export 
of  Appendix  II  animals  in  accordance 
with  Section  8A(c)(2)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (the 
AcO.  The  Act  states  that  the  Secretary  of 
the  Interior  is  required  to  base  export 
determinations  and  advice  "upon  the 
best  available  biological  information 
derived  from  professionally  accepted 
wildlife  management  practices;  but  is 
not  required  to  make,  or  require  any 
State  to  make,  estimates  of  population 
size  in  making  such  determinations  or 
giving  such  advice." 

Because  the  river  otter  is  listed  on 
Appendix  II  of  CITES  primarily  because 
of  similarity  of  appearance  to  other 
listed  species  in  need  of  rigorous  trade 
controls,  an  important  component  of  the 
no-detriment  finding  by  the  Scientific 
Authority  is  consideration  of  the  impact 
of  river  otter  trade  on  the  status  of  these 
other  species.  The  Scientific  Authority 
has  determined  that  the  dual  practice  of 
(1)  issuing  export  permits  naming  the 
species  being  traded  and  (2)  marking 
pelts  with  tags  bearing  the  name  of  the 
species,  country  and  State  of  origin,  year 
of  harvest,  and  a  unique  serial  number, 
is  sufficient  to  eliminate  potential 
problems  of  confusion  with  other  listed 
species  (see  Management  Authority 
Findings  for  tag  specifications). 

Primary  responsibility  for  managing 
river  otters  lies  with  wildlife  agencies  of 
individual  States  or  Indian  Nations. 
Each  export-approved  State  or  Indian 
Nation  in  which  this  animal  is 
harvested  (50  CFR  §  23.53)  collects  and 
reports  various  kinds  of  information  as 
part  of  their  harvest  management 
programs.  In  addition  to  considering  the 
effect  of  river  otter  trade  on  other 
CITES-listed  species,  the  Service 


regularly  examines  infornialjon  from 
these  State  or  Indian  Nation  harvest 
management  programs.  This  ongoing 
monitoring  and  assessment  is  in 
accordance  with  the  January  5,  1984, 
Federal  Register  (49  FR  590).  Whenever 
available  information  indicates  a 
possible  problem  in  a  particular  State, 
the  Scientific  Authority  will  conduct  a 
comprehensive  review  of  accumulated 
information  to  determine  whether 
conclusions  about  the  treatment  of  these 
species  as  listed  for  similarity  of 
appearance  need  to  be  adjusted  in  the 
State.  Approved  entities  are  requested 
annually  to  certify  that  the  best 
available  biological  information  derived 
from  professionally  accepted  wildlife 
management  practices  indicates  that 
harvest  of  river  otters  during  the 
forthcoming  season  will  not  be 
detrimental  to  the  survival  of  the 
species. 

Natural  repopulation  of  river  otters 
has  been  occurring  in  western 
Tennessee  since  the  1950's.  This 
increase  is  consistent  with  a  widespread 
pattern  in  the  United  States  and  is 
believed,  in  part,  to  reflect  colonization 
of  suitable  habitat  created  recently  by  a 
rapidly  expanding  beaver  population. 
The  Tennessee  Wildlife  Resources 
Agency  has  supported  a  study  of  the 
demography,  food  habits,  and  habitat 
use  of  river  otters  in  the  State.  The 
results  of  these  studies  show  that  age 
and  sex  ratios  of  river  otters  in  western 
Tennessee  are  similar  to  those  of 
healthy  river  otter  populations 
elsewhere,  including  populations 
experiencing  harvest. 

■The  Tennessee  Wildlife  Resources 
Agency  conducted  experimental  river 
otter  trapping  seasons  annually  from  the 
1989-90  season  through  the  1994-95 
season  in  the  western  part  of  the  State. 
Total  annual  harvest  has  ranged  fit)m  71 
(1990-91)  to  230  (1994-95).  In  the 
central  and  eastern  parts  of  Tennessee, 
this  species  is  still  classified  under  State 
law  as  threatened  and  is  not  legally 
harvested  at  this  time.  The  available 
biological  and  harvest  information  leads 
the  Service  to  conclude  that  export  of 
river  otters  legally  harvested  in 
Termessee  will  not  be  detrimental  to  the 
survival  of  the  species. 

All  otters  taken  by  trappers  are 
required  to  be  marked  with  special  tags 
approved  by  the  Tennessee  Wildlife 
Resources  Agency.  The  State  also 
conducts  a  questionnaire  survey  of 
licensed  trappers  annually.  These 
surveys  identify  the  size  and  geographic 
derivation  of  the  river  otter  harvest  and 
will  provide  insight  into  State  river  otter 
population  trends  over  time.  Analysis  of 
these  data  should  detect  population 
declines  symptomatic  of  either  an 
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unhealthy  population  or  overharvest  in 
time  to  take  corrective  action  through 
regulatory  adjustments  or  other  means. 

Based  upon  (a)  the  information 
presented  by  the  Tennessee  Wildlife 
Resources  Agency,  including  river  otter 
harvest  regulations,  and  (b)  the 
determination  that  permitting  and 
tagging  requirements  will  eliminate  the 
possibility  that  other  similar-appearing, 
CITES-listed  species  in  trade  will  be 
misrepresented  as  river  otters,  the 
Scientific  Authority  finds  that  export  of 
river  otters  harvested  in  1995-96  and 
subsequent  seasons  from  Tennessee  will 
not  be  detrimental  to  the  survival  of  the 
species  or  to  the  survival  of  other 
species  the  river  otter  is  listed  to 
protect. 

Management  Authority  Findings 

Exports  of  Appendix  II  species  are 
allowed  under  CITES  only  if  the 
Management  Authority  is  satisfied  that 
the  specimens  were  not  obtained  in 
contravention  of  laws  for  the  protection 
of  the  involved  species.  The  Service, 
therefore,  must  be  satisfied  that  the  river 
otter  pelts,  hides,  or  products  being 
exported  were  not  obtained  in  violation 
of  State,  Indian  Nation,  Tribal, 
Reservation,  or  Federal  law  in  order  to 
allow  export.  A  system  based  on  tagging 
requirements,  to  determine  whether 
specimens  have  been  lawfully  acquired, 
was  stipulated  in  the  January  5,  1984, 
Federal  Register  (49  FR  590).  The 
Service  has  continued  to  monitor  the 
implementation  of  these  regulations  and 
considers  that  these  programs  provide 
reasonable  assurance  that  river  otter 
specimens  being  exported  were  not 
obtained  in  violation  of  laws  established 
for  their  protection.  The  Management 
Authority  finds  that  the  State  of 
Tennessee  has  demonstrated  the 
capability  to  manage  a  tagging  program 
according  to  these  requirements. 

Export  Approval 

This  document  represents  the  final 
administrative  step  in  procedures 
established  to  authorize  export  of  river 
otters  and  other  designated  furbearing 
mammals  from  Service-approved  States 
and  Indian  Nations  and  Tribes  in 
accordance  with  CITES.  Accordingly, 


the  export  of  Tennessee  river  otters 
harvested  during  the  1995-96  and 
subsequent  harvest  seasons  is  now 
approved,  on  the  grounds  that  both 
Scientific  Authority  and  Management 
Authority  criteria  have  been  satisfied. 

The  Department  has  determined, 
within  the  meaning  of  5  U.S.C.  553(d) 
(1)  and  (3)  of  the  Administrative 
Procedure  Act,  that  there  is  good  cause 
to  make  these  findings  and  rule  effective 
immediately.  It  is  the  Department's 
opinion  that  a  delay  in  the  effective  date 
of  the  regulations  after  this  rule  is 
published  could  affe<;t  the  export  of 
pelts  taken  in  the  harvest  season  that  is 
about  to  begin  in  Tennessee.  Such 
delays  could  have  adverse  economic 
imp>acts  on  individual  trappers  and 
dealers  that  are  directly  affected  by  the 
finding.  Because  Scientific  and 
Management  Authority  criteria  have 
been  satisfied,  it  follows  that  making 
this  rule  effective  immediately  will  not 
adversely  affect  the  species  involved. 
This  approval  is  subject  to  revision  prior 
to  any  subsequent  taking  season  in  any 
State,  Indian  Nation,  or  Indian  Tribe,  if 
a  review  of  information  reveals  that 
Management  Authority  or  Scientific 
Authority  findings  in  favor  of  export 
should  be  changed. 

Effects  of  the  Rule  and  Required 
Determinations 

The  Department  has  previously 
determined  (48  FR  37494,  August  18, 
1983)  that  the  export  of  river  otters  of 
various  States  and  Indian  Tribes  or 
Nations,  taken  in  the  1983-84  and 
subsequent  harvest  seasons,  is  not  a 
major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321-4347).  This  action  is  covered 
under  an  existing  Departmental 
categorical  exclusion  for  amendments  to 
approved  actions  when  such  changes 
have  no  potential  for  causing  substantial 
environmental  impact. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866  and  will  not 
have  significant  economic  effects  on  a 
substantial  number  of  small  entities  as 
outlined  under  the  Regulatory 


Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Because  the  existing  rule  treats  exports 
on  a  State-by-State  and  Indian  Nation- 
by-Indian  Nation  basis  and  proposes  to 
approve  export  in  accordance  with  a 
State  or  Indian  Nation,  Tribe,  or 
Reservation  management  program,  the 
rule  will  have  little  effect  on  small 
entities  in  and  of  itself.  The  rule  will 
allow  continued  international  trade  in 
river  otters  from  the  United  States  in 
accordance  with  CITES,  and  it  does  not 
contain  any  Federalism  impacts  as 
described  in  Executive  Order  12612. 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no 
information  collection  requirements. 

This  rule  is  issued  under  authority  of 
the  Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.).  The 
authors  are  Marshall  A.  Howe,  Office  of 
Scientific  Authority,  and  Carol  Carson, 
Office  of  Management  Authority. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports,  Imports,  Treaties. 

Regulation  Promulgation 

For  reasons  set  forth  in  the  preamble 
of  this  document.  Part  23  of  Title  50, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  The  authority  citation  for  Part  23  is 
revised  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  1087;  and  Endangered 
Species  Act  of  1973,  as  amended,  16  U.S.C. 
1531  etseq. 

2.  In  Subpart  F — Export  of  Certain 
Species,  revise  §  23.53  to  read  as 
follows: 

§  23.53    River  otter  (Lontra  canadensis). 

States  for  which  the  export  of  the 
indicated  season's  harvest  may  be 
permitted  under  §23.15  of  this  part: 

(a)  States  and  Harvest  Seasons 
Approved  for  Export  of  River  Otter 
From  the  United  States. 
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+ 
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'  For  further  infomiation  see  42  FR  43729,  Aug.  30,  1977;  43  FR  1 1081,  Mar.  16,  1978;  and  43  FR  29469.  July  7,  1978. 

2For  further  infomiation  see  43  FR  11096.  Mar,  16,  1978;  43  FR  13913,  Apr.  3,  1978;  43  FR  15097,  Apr.  10,  1978;  43  FR  29469,  July  7, 


1978;  43  FR  35013,  Aug.  7.  1978;  43  FR  36293.  Aug. 

3  For  further  information  see  44  FR  25383,  Apr.  30, 
1979;  and  44  FR  55540,  Sept.  26.  1979. 

Q — Export  approved  with  quota. 

+  — Export  approved. 

Export  not  approved. 

* — Export  for  1994-95  approved  administratively. 


16.  1978;  and  43  FR  39305.  Sept.  1,  1978. 

1979;  44  FR  31583,  May  31,  1979;  44  FR  40842,  July  12,  1979;  44  FR  52289,  Sept.  7, 


(b)  Condition  on  export:  Each  pelt 
must  be  clearly  identified  as  to  species, 
State  of  origin  and  season  of  taking  by 
a  permanently  attached,  serially 
numbered  tag  of  a  type  approved  by  the 
Service  and  attached  under  conditions 
established  by  the  Service.  Exception  to 
tagging  requirement:  finished  furs  and 
fully  manufactured  fur  products  may  be 
exported  from  the  United  States  when 
the  State  export  tags,  removed  from  the 
pelts  used  to  manufacture  the  product 
being  exported,  are  surrendered  to  the 
Service  before  export.  Such  tags  must  be 
removed  hy  cutting  the  tag  straps  on  the 
female  side  next  to  the  locking  socket  of 
the  tag,  so  that  the  locking  socket  and 
locking  tip  remain  joined. 

Dated:  November  28.  1995. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  96-1338  Filed  1-25-96;  8:45  am) 
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50  CFR  Part  5/2 


arrd  Atmospheric 
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^Docket  No   961120272-5272-01;  I.D. 

bl2296A; 

Groundfish  o«  the  Gulf  of  Alaska; 

Pollock  in  Stat;stic3i  Area  63 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  63 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
interim  specification  for  pollock  in  this 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  January  23,  1996,  until 
superseded  by  the  final  1996 
specifications  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\-  F\iri!np<^  007-^86-7228. 
SUPPLEMENTARY    NfjRMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 


under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
63  was  established  by  Interim  1996 
Harvest  Specifications  (60  FR  61492, 
November  30,  1995)  as  3,250  metric  tons 
(mt),  determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  1996  interim  specification  of  pollock 
in  Statistical  Area  63  soon  will  be 
reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  3,050  mt,  and  has  set  aside  the 
remaining  200  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  63,  until  superseded  by  the  Final 
1996  Harvest  Specifications  of 
Groundfish  in  the  Federal  Register. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  672.20(g)  and  is 
exempt  from  review  under  E.O.  12866. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


-'  y 
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Dated:  fanuarv  22.  1996. 
Richard  W.  .Surdi. 

Acting  Director.  Office  of  Fisheries 
Consfr\ation  and  Management,  National , 
Marine  Fisheries  Service. 
|FR  Dfx:  96-1425  Filed  1-23-96;  4:40  pm| 
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Proposed  Rules 


Federal  Register 

Vol.  61,  No.  18 

Friday,  January  26,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPAR'Mt 


•sF-  "'HF  TREASURY 


27  CFR  Parts  5,  19,  24, 


'0.  3nd  250 


[Notice  No.  819;  Ref:  Notice  No.  aM>] 
RIN  1512-AB40 

Registration  of  Formulas  .md 

Statements  of  Process  tor  Certain 

Domestically  P'oduced  Wmes 
Distilled  Spirits  arc  Beer  (95R   019P) 

AGENCY:  Bureau  oi  Ajconoi,  i  ooacco 

and  Firearms  (ATP),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  This  notice  extends  the 
comment  period  for  Notice  No.  816,  a 
notice  of  proposed  rulemaking, 
published  in  the  Federal  Register  on 
November  27,  1995.  ATP  has  received  a 
request  to  extend  the  comment  period  in 
order-to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
issues  addressed  in  the  notice. 
DATES:  Written  comments  must  be 
received  on  or  before  February  26,  1996. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine,  Beer  and  Spirits 
Regulations  Branch;  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  P.O.  Box  50221; 
Washington,  DC  20091-0221;  ATTN: 
Notice  No.  816. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Wine,  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-823a). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27,  1995,  ATP 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  soliciting  comments  from  the 
public  and  industry  on  a  proposal  to 
amend  the  regulations  to  require  the 
registration,  rather  than  approval,  of 
formulas  and  statements  of  process  for 
certain  domestically  produced  wines, 


distilled  spirits,  and  beer  (Notice  No. 
816;  60  PR  58311). 

The  comment  period  for  Notice  No. 
816  was  scheduled  to  close  on  January 
26,  1996.  Prior  to  the  close  of  the 
comment  period  ATP  received  a  request 
from  a  national  trade  association,  the 
National  Association  of  Beverage 
Importers,  Inc.  (NABI),  to  extend  the 
comment  period  an  additional  30  days. 
NABI,  representing  the  companies  that 
import  most  of  the  alcoholic  beverages 
brought  into  the  United  States,  stated 
that  the  additional  time  is  needed  for  it 
to  obtain  information  from  its  foreign 
counterparts  and  suppliers  in  order  to 
prepare  the  association's  cornments. 

In  consideration  of  the  above,  ATP 
finds  that  an  extension  of  the  comment 
period  is  warranted  and  the  Bureau  is, 
therefore,  extending  the  comment 
period  until  February  26,  1996. 

Dr.ittinu  liitrirmation  * 

The  author  of  this  document  is  James 
P.  Ficaretta,  Wine,  Beer,  and  Spirits 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  5 

Advertising,  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  and  Packaging  and 
containers. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  funds  transfers, 
Excise  taxes,  Exports,  Gasohol,  Imports, 
Labeling,  Liquors,  Packaging  and 
containers,  Reporting  requirements. 
Research,  Security  measures,  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  U.S.  possessions, 
Warehouses,  and  Wine. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations, 
Claims,  Electronic  funds  transfers, 
Excise  taxes.  Exports,  Food  additives. 
Fruit  juices.  Labeling,  Liquors, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Research,  Scientific  equipment.  Spices 
and  flavorings.  Surety  bonds,  Taxpaid 
wine  bottling  house,  Transportation, 
Vinegar,  Warehouses,  and  Wine. 


27  CFR  Part  25 

Administrative  practice  and 
procedure.  Authority  delegations.  Beer, 
Claims,  Electronic  funds  transfers. 
Excise  taxes.  Labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Research,  Surety  bonds, 
and  Transportation. 

27  CFR  Part  70 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Appeals,  Authority 
delegations.  Cancellations,  Claims, 
Government  employees,  Informal 
conferences.  Law  enforcement,  and  Law 
enforcement  officers. 

27  CFR  Part  250 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations 
(Government  agencies).  Beer,  Claims, 
Customs  duties  and  inspection.  Drugs, 
Electronic  funds  transfers,  Excise  taxes. 
Foods,  Liquors,  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands, 
Warehouses,  and  Wine. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  5  U.S.C.  552;  26  U.S.C. 
7805;  27  U.S.C.  205. 

Signed:  January  22,  1996. 
John  W.  M agaw. 
Director. 
(FR  Doc.  96-1358  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 
(SPATS  No.  MO-025-FOR] 

Missouri  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
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announcing  receipt  of  a  proposed 
amendment  to  the  Missouri  regulatory 
program  (hereinafter  the  "Missouri 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
tSMCRA).  The  proposed  amendment 
consists  of  a  proposed  set  of 
revegetation  success  guidelines  and  a 
rulemaking  that  eliminates  the  reference 
to  an  earlier  set  of  guidelines  that  was 
never  approved  by  OSM.  The 
amendment  is  intended  to  revise  the 
Missouri  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
DATES:  Written  comments  most  be 
received  by  4:00  p.m.,  c.s.t.,  February 
26,  1996.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  February  20,  1996.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  c.s.t.,  on  February  12,  1996. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Brent 
Wahlquist,  Regional  Director,  Mid- 
Continent  Regional  Coordinating  Center, 
at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Mid- 
Continent  Regional  Coordinating  Center. 
Brent  Wahlquist,  Regional  Director, 
Mid-Continent  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Alton 
Federal  Building,  501  Belle  Street. 
Alton,  Illinois  62002,  Telephone: 
(618) 463-6460. 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O. 
Box  176,  Jefferson  City,  Missouri 
65102,  Telephone:  (573)  751-4041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Wahlquist,  Regional  Director, 
Mid-Continent  Regional  Coordinating 
Center.  Telephone:  (618)  463-6460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  in  (he  Missouri  Program 

On  November  21,  1980.  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 
information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21,  1980,  Federal  Register  (45  FR 
77017).  Subsequent  actions  concerning 


Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12,  925.15,  and  925.16. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  December  14,  1995 
(Administrative  Record  No.  MO-633). 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendment  at  30  CFR 
925.16(a).  The  provisions  of  the  Code  of 
State  Regulations  (CSR)  that  Missouri 
proposes  to  amend  are:  10  CSR  40- 
3.120(6)(B)2.A-H.,  Specific  revegetation 
success  standards  for  postmining  land 
uses. 

Specifically,  Missouri  proposes 
revisions  to  its  approved  program  for 
evaluating  revegetation  success. 
Missouri  revises  its  regulations  for  the 
specific  standards  for  each  of  its 
approved  land  uses  to  delete  the 
reference  to  an  earlier  set  of  guidelines 
that  had  not  been  approved  by  OSM  and 
reference  the  guidelines  as  currently 
proposed  in  this  amendment.  The 
proposed  revegetation  success 
guidelines  consist  of  eight  separate 
guidance  documents  that  establish  the 
revegetation  success  standards  by  land 
use.  These  documents  are  titled  the:  (1) 
Phase  II  and  Phase  III  revegetation 
standards  for  prime  farmland:  (2)  Phase 
III  revegetation  standards  for  cropland; 
(3)  Phase  III  revegetation  standards  for 
pasture  and  previously  mined  areas;  (4) 
Phase  III  revegetation  standards  for 
wildlife  habitat;  (5)  Phase  III 
revegetation  standards  for  woodland;  (6) 
Phase  III  success  standards  for 
industrial/commercial  revegetation;  (7) 
Phase  III  revegetation  success  standards 
for  residential  land  use;  and  (8)  Phase  III 
revegetation  success  standards  for 
recreation  land  use.  Each  set  of 
guidelines  elaborates  by  land  use  type 
the  revegetation  success  standards, 
measurement  frequency,  sampling 
procedures,  data  submission  and 
analysis,  maps,  and  mitigation  plan.  The 
guidance  documents  follow  the 
approved  Missouri  program  regulations 
at  10  CSR  40-3. 120(6)/3. 270(6). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  nilemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Mid-Continent 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  shonld  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  c.s.t.  on  February 
12,  1996.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  whd  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 
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IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certificxition  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  925 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  18, 1996. 
Charles  E.  Sandberg, 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 
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DEPARTMENT  OF  TRANSPORTATION 
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33  CFR  Pa'^  iS5 
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Safety  Zone  Chelsea  River,  Boston 

Inner  Harbor,  Boston,  MA 

iGENCY;  >_,uci^t  oiiard,  DOT. 

action:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Coast  Guard  is  soliciting 
public  comment  as  to  whether  to  and, 
if  so,  how  to  amend  the  safety  zone 
regulation  for  the  waters  of  the  Chelsea 
River,  Boston  Inner  Harbor.  Any 
proposed  amendments  should  update 
the  safety  zone  to  reflect  recent 
structural  changes  in  the  Chelsea  Street 
Bridge  and  surrounding  areas,  and 
should  address  the  rationale  regarding 
vessel  size  limitations  and  vessel  tug 
assist  requirements. 
DATES:  Comments  must  be  received  on 
or  before  March  26,  1996. 
ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port  Boston. 
Coast  Guard  Marine  Safety  Office,  455 
Commercial  Street,  Boston,  MA  02109- 
1045.  Comments  may  also  be  hand- 
delivered  to  the  above  address  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  number  is  (617)  223-3000. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  during  the  hours  noted. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Joseph  L.  Duffy,  Coast  Guard  Marine 
Safety  Office  Boston,  MA  (617)  223- 
3000. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
early  stages  of  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify- this  specific 
ANPRM  (CGDO 1-95-1 39)  and  the 
specific  issue  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  HVz"  by  11"  unbound 
format  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  desiring 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

All  comments  received  before  tne 
expiration  of  the  comment  period  will 
be  considered  before  any  proposed  rule 
is  drafted.  Late  submittals  will  be 
considered  to  the  extent  practicable 
without  delaying  the  publication  of  any 
proposed  rule. 

At  this  time  the  Coast  Guard  has  not 
scheduled  any  public  hearings.  Persons 
may  request  a  public  hearing  by  writing 
to  the  Project  Manager  at  the  address 
listed  under  ADDRESSES.  Requests 
should  indicate  why  a  public  hearing  is 
considered  necessary.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  any  rulemaking,  it 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  document 
are  LCDR  Mark  Grossetti.  Marine  Safety 
Office  Boston,  and  CDK  John  Astley,  t'roject 
Counsel,  First  Coast  Guard  District  Legal 
Office. 

Background 

The  Chelsea  Street  Bridge  is  a 
bascule-type  bridge  owned  by  the  City 
of  Boston  and  originally  constructed  in 
1939.  It  spans  the  Chelsea  River 
providing  a  means  for  vehicles  to  travel 
between  Chelsea,  MA  and  East  Boston, 
MA.  Several  petroleum-product  transfer 
facilities  are  located  on  the  Chelsea 
River,  upstream  and  downstream  of  the 
Chelsea  Street  Bridge.  Transit  of  tank 
vessels  through  the  bridge  is  necessary 
to  access  <he  facilities  upstream  of  the 
bridge.  The  narrow  bridge-span  opening 
creates  a  very  difficult  passage  through 
the  bridge  for  larger  vessels.  Adding  to 
the  difficulty  are  the  close  proximity  of 
neighboring  shore  structures  and,  at 
times,  vessels  moored  at  facilities 
adjacent  to  the  bridge. 
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In  1986,  the  bridge  and  its  fendering 
system  were  in  a  dilapidated  condition, 
which  further  complicated  vessel 
transits.  Additionally,  the  Northeast 
Petroleum  Terminal  (locally  referred  to 
as  the  Jenny  Dock)  and  the  Mobil  Oil 
Tenninal  were  located  downstream  of 
the  bridge  on  the  north  and  south  bank 
of  the  river,  respectively.  If  one  or  more 
vessels  were  moored  at  either  of  those 
facilities,  the  already  short  and  narrow 
approach  to  the  bridge  was  further, 
restricted,  thus  reducing  the 
maneuverability  space  of  vessels  during 
the  approach  and  transit  through  the 
"bridge.  Meetings  between  the  Coast 
Guard,  marine  operators,  and  pilots 
indicated  that  restrictions  on  length  and 
width  of  particular  vessel  traffic  were 
necessary  to  achieve  an  acceptable  level 
of  safety  for  navigating  this  difficult 
area.  As  a  result,  on  June  27,  1986,  (51 
FR  23415)  the  Coast  Guard  promulgated 
the  safety  zone  regulations  at  33  CFR 
165.120.  These  regulations  extend  over 
the  waters  of  the  Chelsea  River  for  100 
yards  upstream  and  downstream  of  the 
bridge,  restrict  water  traffic  transiting 
the  Chelsea  Street  Bridge,  and 
implement  vessel  operational 
constraints.  The  Coast  Guard  justified 
these  restrictions  and  constraints  by 
citing  more  than  75  marine  bridge 
allisons  and  other  incidents  involving 
vessels  transiting  the  Chelsea  Street 
Bridge  during  the  period  from  1978 
through  1985. 

Since  the  implementation  of  those 
regulations,  physical  changes  have 
occurred  within  the  confines  of  the 
existing  safety  zone.  The  Jenny  Dock, 
which  is  specifically  mentioned  in  the 
regulations,  has  since  collapsed  into  the 
Chelsea  River  and  is  no  longer  an  active 
dock.  The  bulkhead  has  since  been 
repaired,  but  vessels  no  longer  moor  at 
the  facility.  Also,  the  dilapidated 
fendering  system  on  the  Chelsea  Street 
Bridge  has  been  completely  rebuilt  with 
new  wooden-reinforced  pilings. 

In  addition  to  these  physical  changes, 
the  Coast  Guard  has  documented 
sixteen  allisions  with  the  bridge  or  its 
fendering  system  since  the 
implementation  of  the  current 
regulations.  Six  allisions  involved  tank 
vessels,  two  involved  tug/barge 
combinations  over  10,000  gross  tons, 
and  eight  involved  tug/barge 
combinations  under  10,000  gross  tons. 
No  allisions  have  involved  integrated 
tug/barge  combinations  (ITBs).  All  but 
two  of  the  allisions  resulted  in  only 
minor  damage.  The  exceptions  involved 
the  Barge  OCEAN  STATES  in  February 
1993  (structural  damage  to  the  bridge) 
and  the  Barge  DXE  1640  OS  in  July  1994 
(damaged  many  pilings). 


Discussion 

Due  to  the  above  mentioned  changes 
and  casualties,  recent  informal 
discussions  between  the  Captain  of  the 
Port  and  the  local  maritime  community 
have  raised  concern  that  changes  to  the 
safety  zone  regulations  may  be  needed. 
While  the  current  regulations  have 
provided  an  acceptable  level  of  safety,  it 
maty  be  possible  to  improve  safety  while 
reducing  the  burden  of  compliance.  The 
Coast  Guard  seeks  comments  on  the 
following  specific  items,  and  would 
welcome  input  and  possible  solutions 
regarding  any  other  Chelsea  River- 
related  problems  or  concerns  not 
addressed  in  this  document. 

Vessel  Size  Restrictions 

Currently,  only  vessels  meeting 
certain  draft  and  physical  dimensions 
(overall  length  and  overall  width)  are 
allowed  to  enter  the  safety  zone.  No 
vessel  greater  than  661  feet  in  length,  or 
greater  than  90.5  feet  in  beam,  may 
transit  the  safety  zone.  No  vessel  greater 
than  630.5  feet  in  length,  or  85.5  feet  or 
greater  in  beam,  may  transit  the  safety 
zone  between  sunset  and  sunrise.  No 
tankship  greater  than  550.5  feet  in 
length  may  transit  the  safety  zone  with 
a  draft  less  than  18  feet  forward  and  24 
feet  aft.  Current  regulations  authorize 
the  restrictions  to  be  relaxed  with 
specific  approval  from  the  local  Captain 
of  the  Port. 

Is  the  present  practice  of  using  a 
vessel's  physical  dimensions  as  limiting 
factors  satisfactory?  If  so,  are  the  present 
size  limitations  satisfactory?  Are  there 
better  dimensions  and/or  dimension 
ratios,  or  different  operating  restrictions, 
that  would  increase  safely  or  provide  an 
equivalent  level  of  safety? 

Mobil  Oil/Jenny  Dock 

Currently,  when  the  Chelsea  River 
channel  is  obstructed  by  vessel(s) 
moored  at  either  of  the  subject  terminals 
certain  restrictions  apply.  When  there  is 
a  vessel  moored  at  each  terminal,  no 
vessel  greater  than  300.5  feet  in  length 
or  greater  than  60.5  feet  in  beam  may 
transit  the  safety  zone.  When  a  vessel 
with  a  beam  greater  than  60.5  feet  is 
moored  at  either  terminal,  no  vessel 
greater  than  630.5  feet  in  length,  or 
greater  than  85.5  feet  in  beam  may 
transit  the  safety  zone.  When  a  vessel 
with  a  beam  greater  than  85.5  feet  is 
moored  at  either  terminal,  no  vessel 
greater  than  550.5  feet  in  length,  or 
greater  than  85.5  feet  in  beam  may 
transit  the  safety  zone. 

Since  the  Jenny  Dock  is  no  longer  in 
use,  the  Coast  Guard  seeks  public 
comment  regarding  the  possibility  of 
removing  the  existing  vessel  size 


restrictions  that  apply  when  the  Chelsea 
River  channel  is  obstructed  by  vessel(s) 
at  the  Jenny  Dock.  However,  as  the 
Mobil  Oil  facility  remains  operational 
just  downstream  of  the  Chelsea  Street 
Bridge,  the  transiting  vessel's  length  and 
beam  remains  a  safety  concern  when 
certain  sized  vessels  are  moored  at 
Mobil  Oil.  Is  the  present  practice  of 
using  a  transiting  vessel's  physical 
dimensions  as  limiting  factors 
satisfactory?  If  so,  are  the  present  size 
limitations  satisfactory?  Are  there  better 
dimensions  and/or  dimension  ratios,  or 
different  operating  restrictions,  that 
would  increase  safety  or  provide  an 
equivalent  level  of  safety? 

Tug  Assistance  Requirements 

Existing  tug  assistance  requirements 
vary  depending  on  the  physical  size  and 
the  type  of  the  transiting  vessel.  Ail 
tankships  greater  than  630.5  feet  in 
length  or  greater  than  85.5  feet  in  beam 
shall  be  assisted  by  at  least  four  tugs  of 
adequate  horsepower.  All  tankships 
from  450  feet  in  length  up  to  and 
including  630.5  feet  in  length  and  less 
than  85.5  feet  in  beam  shall  be  assisted 
by  at  least  three  tugs  of  adequate 
horsepower. 

U.S.  certificated  ITBs  shall  meet  the 
tug  assistance  requirements  of  a 
tankship  of  similar  length  and  beam, 
except  that  one  less  assist  tug  would  be 
required. 

All  conventional  tug/barge 
combinations  over  10,000  gross  tons 
shall  be  assisted  by  at  least  one  tug  of 
adequate  horsepower. 

Are  the  aforementioned  existing  tug 
assistance  requirements  adequate,  too 
stringent,  or  not  stringent  enough  for  the 
applicable  type  of  vessel?  Are  there 
other  applicable  type  of  vessels  that  the 
tug  assistance  requirements  should 
apply  to? 

Additionally,  the  Coast  Guard  is 
considering  deleting  one  of  the  required 
assistance  tugs  for  any  transiting  vessel 
equipped  with  a  bow  thruster  of 
adequate  horsepower.  Although  bow 
thrusters  are  not  addressed  in  the 
current  regulation,  this  would  appear  to 
be  an  issue  for  consideration.  Bow 
thrusters  are  an  effective  maneuvering 
aid  in  certain  areas  of  restricted 
maneuverability  such  as  this  safety 
zone.  Can  the  presence  of  an  operational 
bow  thruster  be  considered  an  adequate 
equivalent  to  substitute  for  one 
assistance  tug?  The  Coast  Guard  is 
specifically  seeking  input  regarding  this 
issue. 

Tug/Barge  Combinations  Under  10,000 
Gross  Tons 

As  stated  in  the  previous  paragraphs 
addressing  tug  assistance  requirements. 


UMI 


conventional  tug/barge  combinations 
under  10,000  gross  tons  do  not  currently 
require  assistance  tugs.  A  majority  of  the 
documented  Chelsea  Street  Bridge 
allisions  since  implementation  of  the 
existing  regulations  involved  tug/barge 
combinations  under  10,000  gross  tons. 
The  Coast  Guard  is  soliciting  comment 
regarding  the  possibility  of  applying 
current  or  future  size  restrictions  that 
apply  to  ITBs  to  tug/barge  combinations 
under  10,000  gro.ss  tons.  Should  the 
same  draft  and  size  limitations  and  tug 
assist  requirements  that  apply  to 
tankships  of  similar  length  and  beam 
apply  to  tug/barge  combinations  of  any 
tonnage?  Should  additional,  fewer,  or 
the  same  number  of  assist  tugs  be 
required  for  tug/barge  combinations? 

Dated:  January  23.  1996. 
D.M.  Maguire, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston.  MA. 
|FR  Doc.  96-1388  Filed  1-25-96:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF --^E    NTtptoR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

Alaska  Federal  SdDs.srer'ce  Regiona- 
Advisory  Council  M»h^  :nqs 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska 

agency:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice  of  Meetings. 

DATES  AND  LOCATIONS:  The  Federal 
Subsistence  Board  announces  the 
forthcoming  public  meetings  of  the 
Federal  Subsistence  Regional  Advisory 
Councils.  Future  Federal  shutdowns 
may  require  rescheduling  these 
meetings.  The  Regional  Council 
meetings  may  last  two-three  days  and 
will  be  held  in  the  following  Alaska 
locations,  and  begin  on  the  specified 
dates: 
Region  1  (Southeast) — Wrangell — Feb.  8, 

1996 
Region  2  (Southcentral) — Cordova — 

Mar.  4,  1996 
Region  3  (Kodiak/Aleutians) — Kodiak — 

Feb. 26, 1996 
Region  4  (Bristol  Bay) — Naknek — Mar. 

18, 1996 
Region  5  (Yukon-Kuskokwim  Delta) — 

Nunapitchuk— Feb.  21,  1996 


Region  6  (Western  Interior) — Holy 

Cross— Feb.  22.  1996 
Region  7  (Seward  Peninsula) — 

Anchorage— Feb.  15,  1996 
Region  8  (Northwest  Arctic) — 

Kotzebue— Feb.  23,  1996 
Region  9  (Eastern  Interior) — Fort 

Yukon— Mar.  5,  1996 
Region  10  (North  Slope) — Barrow — Feb. 

8, 1996 

SUMMARY:  This  notice  informs  the  public 
of  the  Regional  Council  meetings 
identified  above.  The  public  is  invited 
to  attend  and  observe  meeting 
proceedings.  In  addition,  the  public  is 
invited  to  provide  oral  testimony  before 
the  Councils  on  proposals  to  change 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  for  the  1996- 
97  regulatory  year  as  set  forth  in  a 
proposed  rule  on  August  15,  1995  (60 
FR  42085-42130).  A  booklet  of 
proposed  regulation  changes  was 
distributed  to  the  public  by  mail  on 

n>^'»niliMr  ^     1995. 

MATTERS  'c  3E  considered:  The 
tollowing  agenda  items  will  be 
discussed  at  eacli  Regional  Council 
meeting: 

(1)  Introduction  of  Regional  Council 

members  and  guests 

(2)  Old  business 

(3)  New  business 

a.  Charter  review 

b.  Member  recruitment 

c.  Review,  and  development  of 
recommendations  on  proposals  to 
change  Subsistence  Management 
Regulations  for  Public  Lands  in 
Alaska 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3864.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands,  inquiries 
may  also  be  directed  to  Ken  Thompson, 
Regiona!  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaska  Region, 
P.O.  Box  21628,  Juneau,  Alaska  99802- 
1628;  telephone  (907)  586-7921. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Councils  have  been  established 
in  accordance  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  36  CFR  part 
242  and  50  CFR  part  100,  subparts  A,  B, 
and  C  (57  FR  22940-22964).  The 
Regional  Councils  advise  the  Federal 
Government  on  all  matters  related  to  the 
subsistence  taking  of  fish  and  wildlife 
on  public  lands  in  Alaska  and  operate 


in  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act. 
The  identified  Regional  Council 
meetings  will  be  open  to  the  public.  The 
public  is  invited  to  attend  these 
meetings,  observe  the  proceedings,  and 
provide  comments  to  the  Regional 
Councils. 

Dated:  January  12,  1996. 
Richard  S.  Pospahala, 
Acting  Chair,  Federal  Subsistence  Board. 
(FR  Doc.  96-1253  Filed  1-25-96;  8:45  ami 

BILLING  COOE  3410-11-P;  4310-65-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 
[Docket  No.  RM  95-7] 

Registration  of  Claims  to  Copyright, 
Group  Registration  of  Photographs 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Copyright  Office  is 
extending  the  comment  period  in  its 
consideration  of  regulations  permitting 
group  registration  of  unpublished  or 
published  photographs. 
DATES:  The  extended  deadline  for 
comments  is  February  9,  1996,  and  for 
reply  comments  is  March  1,  1996. 
ADDRESSES:  If  sent  by  mail,  fifteen 
copies  of  written  comments  should  be 
addressed  to  Marilyn  J.  Kretsinger, 
Acting  General  Counsel,  Copyright  GC/ 
I&R,  P.O.  Box  70400.  Southwest  Station, 
Washington,  D.C.  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366.  If  by  hand,  fifteen  copies  should 
be  brought  to:  Office  of  the  General 
Counsel,  Copyright  Office,  James 
Madison  Memorial  Building,  Room  LM- 
407,  First  and  Independence  Avenue, 
S.E.,  Washington,  D.C.  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  General 
Counsel,  Telephone:  (202)  707-8380  or 
Telefax:  (202)  707-83R6. 
SUPPLEMENTARY  INFORMATION:  On 
December  4,  1995,  the  Copyright  Office 
published  proposed  regulations  that 
permit  group  registration  of 
unpublished  or  published  photographs 
without  the  deposit  of  copies  of  the 
works.  60  FR  62057  (Dec.  4, 1995).  The 
proposed  regulations  would  enable 
photographers  and  photography 
businesses  to  seek  the  benefits  of 
registration  by  making  it  less 
burdensome  for  them  to  register  a  claim 
to  copyright  in  a  large  number  of 
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photugrapn^  tdkuit  by  d  aiii^lu 
photographer  or  photography  business. 

Due  to  the  inordinate  number  of 
government  and  business  closures  that 
occurred  during  this  time  period,  the 
Office  is  extending  the  period  for 
submitting  comments  from  January  18, 
1996,  to  February  9,  1996.  and  the 
deadline  for  reply  comments  from 
February  2,  1996,  to  March  1,  1996. 

Dated:  January  23.  1996. 
Marilyn  J.  Kretsinger. 

Acting  General  Counsel. 

(FR  Doc.  96-1408  Filed  1-25-96;  8:45  am] 

BILUNG  CODE  1410-30-U 


£  N  ,  ?     ' .  M  ENT A  L  PROTECTION 

A  G  c  N  ,.  y 

4..  GFR  Part  52 

[DE26-1 -6940b;  FRL-5320-2] 

Appf    ,/al  and  Promulgation  of  Air 
Q^ a  ',   rnD;.-f  entation  Plans; 
Da,  uv  j   >    H-^y^iation  24,  Control  of 
Volatile  Organic  Compound  Emissions 
(VOC  RACT  Catch-Ups) 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 
ACTION:  Proposed  rule. 

s  .^^MM  -  ^Y:  EPA  proposes  to  approve  the 
oidit-  implementation  Plan  (SIPJ 
revision  submitted  by  the  State  of 
Delaware  on  December  19,  1994.  The 
revision  consists  of  Sections  10.  11,  12, 
44,  45.  47,  48.  and  49  and  Appendices 
I,  K.  L  and  M  to  Regulation  24— 
"Control  of  Volatile  Organic  Compound 
Emissions".  These  regulations  are 
necessary  to  satisfy  the  Clean  Air  Act 
(CAAJ  and  to  support  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  in  E)elaware.  In  the  Final  Rules 
section  of  the  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 


DATES;  (..uiuiiiciiu  iuubt  be  submitted  in 
writing  by  February  26.  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director.  Air 
Programs,  Mailcode  3AT00.  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  EPA  office  listed  above;  and 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rose  Quinto,  (215)  597-3164,  at  the  EPA 
Region  III  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provide*!  in  the  Direct  Final 
action  of  the  same  title  (Regulation  24, 
Control  of  Volatile  Organic  Compound 
Emissions)  which  is  located  in  the  Rules 
and  Regulations  Section  of  this  Federal 
Register. 

List  of  Subiects  in  40  CFR  Fart  32 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Autkority:  42  II.S.C.  7401-7671q. 

Dated:  Octol)er  18,  1995. 
W.  Midnel  McCabe. 
Regional  Administrator.  Region  III. 
IFR  Doc.  96-1300  Filed  1-25-96;  8:45  am) 
aiLUNO  CODE  asao-6<MM 


40  CFR  Part  52 

PL-1  »-6-«51 6b;  FRL-5334-3] 

Approval  and  Promulgation  of 
Implementation  Plan;  IIHnois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  On  Ociober  21,  1993,  and 
March  4. 1994.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  the  USEPA  volatile 
organic  compound  (VOC)  rules  that 
were  intended  to  satisfy  part  of  the 
requirements  of  section  182(b)(2)  of  the 
Clean  Air  Act  (Act)  amendments  of 
1990.  Specifically,  these  rules  provide 
control  requirements  for  certain  major 
sources  not  covered  by  a  Control 
Technique  Guideline  (CTG)  document. 
These  non-CTG  VOC  rules  apply  to 
sources  in  the  Chicago  ozone 
nonattainment  area  which  have  the 
potential  to  emit  25  tons  of  VOC  per 
year.  These  rules  therefore  provide  an 
environmental  benefit  due  to  the 


imposition  of  control  requirements  on 
sources  emitting  greater  than  25  tons  of 
VOC  per  year  that  belong  to  certain 
source  categories.  lEPA  estimates  that 
these  rules  will  result  in  VOC  emission 
reductions,  from  119  industrial  plants, 
of  2.78  tons  per  day.  The  USEPA 
proposed  to  approve  these  VOC  rules  for 
major  non-CTG  sources.  This  action  lists 
the  State  implementation  plan  revision 
that  USEPA  is  proposing  to  approve  and 
provides  an  opportunity  for  public 
comment.  A  rationale  for  approving  this 
request  is  presented  in  the  final  rules 
section  of  t+iis  Federal  Register,  where 
USEPA  is  approving  the  revision 
request  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments  the  direct 
final  rule  will  be  withdrawn.  Any 
parties  interested  in  commenting  on  this 
notice  should  do  so  at  this  time.  The 
final  rule  on  this  proposed  action  will 
address  all  comments  received. 

DATES:  Comments  on  this  document 
must  be  received  by  February  26,  1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulatory  Development  Section, 
Regulatory  Development  Branch  (AR- 
18J),  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J)  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rosenthal,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  Novemt)er  1, 1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
IFR  Doc.  96-1298  Filed  1-25-96;  8:45  am] 
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Clean  Air  Act  Propc  sea  tntenm 
Approval  of  Ope^TTHQ  Permns 

Program;  Maryi-^nd,  Extension  of  the 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of  the 
comment  period. 

SUMMARY:  EPA  reopened  the  comment 
period  for  a  notice  published  on  October 
30,  1995  (60  FR  55231).  In  the  October 
30  notice,  EPA  proposed  an  interim 
approval  of  the  operating  permits 
program  submitted  by  Maryland 
because  the  program  substantially,  but 
not  fully,  met  the  requirements  of  Part 
70. 

At  the  request  of  the  SIERRA  CLUB— 
Maryland  Chapter,  Maryland  Public 
Interest  Research  Group,  and  the 
American  Lung  Association  of 
Maryland,  EPA  reopened  the  comment 
period  through  December  29,  1995.  All 
comments  received  on  or  before 
December  29  were  entered  into  the 
public  record  and  will  be  considered  by 
EPA  before  taking  final  action  on  the 
proposed  rule. 

DATES:  Comments  were  to  have  been 
received  on  or  before  December  29, 
1995. 

ADDRESSES:  Comments  were  to  have 
been  mailed  to  Marcia  L.  Spink, 
Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia. 
Pennsylvania  19107. 

FOR  FURTHER  INFORMATION  CONTACT:  Enid 
A.  Gerena,  U.S.  EPA  Region  III,  (215) 
597-8239. 

Dated:  December  8,  1995. 
Stanley  Laskowski, 

Acting  Regional  Administrator,  Region  HI. 
(FR  Doc.  96-1403  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  6660-60-P 


40  CFR  Part  136 
(FRL-5404-7] 

Guidelines  Establish  ng  Test 
p'ocedures  'c  the  Analysis  o* 
Po:!'j!,jn!s    Nevv  Methods.  Reopening 
of  Comment  Period  i 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  The  U.  S.  Environmental 
Protection  Agency  (EPA)  is  reopening 


the  comment  period  for  the  proposed 
guidelines  establishing  new  analytical 
methods  for  use  under  the  Clean  Water 
Act,  which  were  published  in  the 
Federal  Register  on  October  18,  1995 
(60  FR  53988).  The  public  comment 
period  for  the  proposed  rule  was  to  end 
on  December  18,  1995. 

DATES:  Comments  on  the  proposed 
guidelines  will  be  accepted  until  April 
2,  1996. 

ADDRESSES:  Comments  should  be 
submitted  by  mail  to  the  304(h)  Docket 
Clerk  (Ben  Honaker),  Water  Docket 
(MC-4101),  U.S.  EPA,  401  M.  Street 
SW.,  Washington.  DC:  20460. 

FOR  FUR-^HEP  iNFORWa'lON  CONTACT:  Mr. 
James  Longbottoin,  Aquatic  Research 
Division,  National  Exposure  Research 
Laboratory,  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency,  Cincinnati,  Ohio 
45268.  Telephone  number:  (513)  569- 
7308. 

SUPPLEMENTARY  INFORMATION:  The 
methods  proposed  for  addition  on 
October  18.  1995.  (60  FR  53988)  include 
new  methods  for:  preparation  of 
samples  for  metals  analysis,  inductively 
coupled  plasma/mass  spectrometry 
(ICP/MS),  a  stabilized  temperature 
graphite  furnace  atomic  absorption 
(STGFAA)  method  for  metals,  and  ion 
chromatography  (IC)  methods  for  anions 
and  hexavalent  chromium  [Cr(VI)|.  A 
revised  EPA  inductively  coupled 
plasma  atomic  emission  spectrometry 
(ICP-AES)  method  for  metals  to  replace 
the  currently  approved  method,  and  an 
extension  of  the  approved  method  for 
the  determination  of  low  level  total 
residual  chlorine  were  also  proposed. 
The  specific  methods  included  in  the 
rulemaking  are  as  follows:  EPA  Methods 
180.1,  200.7,  200.8,  200.9,  218.6,  300.0, 
611,  and  625;  SMEWW,  Method  4500- 
CL  E;  and  Standard  Methods  Method 
6410B. 

All  written  comments  submitted  in 
accordance  with  the  instructions  in  the 
Notice  of  Proposed  Rulemaking  and 
received  by  April  2.  1996,  including 
those  received  between  the  close  of  the 
comment  period  on  December  18,  1995, 
and  the  publication  of  this  notice  will 
be  entered  into  the  public  record  and 
considered  by  EPA  before  promulgation 
of  the  final  rule. 

Dated:  lanuary  23,  1996. 
Robert  Perciasepe, 

Assistant  Administrator,  Office  of  Water. 
IFR  Doc.  96-1404  Filed  1-25-96;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1 ,  2,  21 ,  and  94 
[FCC  95-500] 

Fixed  Polnt-to-Point  Microwave 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  the  Notice  of  Proposed 
Rule  Making  (NPRM)  portion  of  this 
NPRMand  Order,  the  Commission 
proposes  to  provide  a  channeling  plan 
and  licensing  and  technical  rules  for 
fixed  point-to-point  microwave 
operations  in  the  37.0-38.6  GHz  (37 
GHz)  band  and  proposes  to  amend  the 
licensing  and  technical  rules  for  fixed 
point-to-point  microwave  operations  in 
the  38.6-40.0  GHz  (39  GHz)  band.  This 
action  would  make  available  additional 
channels  in  the  37  GHz  band  and  would 
ensure  more  efficient  use  of  the  39  GHz 
band  in  the  future.  The  objectives  of  this 
proposal  are  to  provide  adequate  point- 
to-point  microwave  spectrum,  including 
channels  for  the  support  of  broadband 
personal  communications  services  (PCS) 
and  other  services,  and  to  provide  for 
technical  commonality  across  the  bands. 
DATES:  Comments  must  be  submitted  on 
or  before  February  12,  1996  and  reply 
comments  must  be  submitted  on  or 
before  February  27.  1996.  Written 
comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  February  12,  1996. 
(The  comment  and  reply  dates 
originally  were  set  for  January  16,  1996 
and  January  31,  1996,  respectively. 
However,  the  Commission's  Office  of 
Engineering  and  Technology,  under 
delegated  authority,  extended  the 
comment  and  reply  period  due  to  the 
exigency  caused  by  the  closing  of  the 
government;  stte  Order  Extending  Time, 
DA  96-15,  released  January  16,  1996.) 

Written  comments  must  be  submitted 
by  0MB  on  the  proposed  and/or 
modified  information  collections  on  or 
before  March  26.  1996. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234,  1919  M  Street 
NW.,  Washington,  DC  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
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NEOB.  ILh  17th  Slruet  NVV.. 
Washington,  DC  20503  or  via  the 
Internet  to  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology.  202-418-2450.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  NPRM  contact  Dorothy  Conway  at 
202-418-0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPP1.EMENTARY  INFORMATKDN:  This  is  a 
summary  of  the  Commission's  NPRM, 
adopted  and  released  on  December  15, 
1995.  The  complete  NPRM  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street  NVV..  Washington,  DC,  and  also 
may  be  purchased  from  the 
Commission's  duplication  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.. 
Suite  140.  Washington,  DC  20037. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  OMB  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  PUb. 
L.  No.  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  from  date  of 
publication  of  this  NPRM  in  the  Federal 
Register.  Comments  should  address:  (a) 
whether  the  proposed  colleciion  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  N/A. 

Title:  Proposed  rule  21.711(b). 

Form  No.:  N/A. 

Tvpe  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  300. 

Estimated  Time  Per  Response:  40 
hours. 

Total  Annual  Burden:  12,000  hours. 

Needs  and  Uses:  Rule  requires  that 
respondents  certify  that  they  have 
constructed  a  minimum  number  of 


installed  and  opeidiiisg  i!iiLr(iv\.ivc  miks 
no  later  than  18  months  from  adoption 
of  the  Report  and  Order  in  this  docket. 
If  the  Commis.sion  does  not  require  this 
certification  then  it  would  not  know 
whether  the  spectrum  is  being  used 
effectively. 

OMB  Approval  Number:  N/A. 

Title:  Proposed  rule  21.711(b)(2). 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  200. 

Estimated  Time  Per  Response:  80 
hours. 

Total  Annual  Burden:  16.000  hours. 

Needs  and  Uses:  Rule  requires  that 
respondents  not  meeting  the 
construction  threshold  file  a  list  of 
permanently  installed  or  operating 
microwave  links  that  they  wish  to  have 
grandfathered  no  later  than  18  months 
from  adoption  of  the  Report  and  Order 
in  this  docket.  If  the  Commission  does 
not  require  this  filing  then  it  would  not 
be  able  to  protect  these  incumbent 
operations  from  possible  harmful 
interference  caused  by  new  systems. 

OMB  Approval  Number:  N/A. 

Title:  Proposed  rule  21.711(a)(4). 

Form  No.  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  500. 

Estimatea  Time  Per  Response:  256 
hours. 

Total  Annual  Burden:  128,000  hours. 

Needs  and  Uses:  Rule  requires  that 
respondents  maintain  a  computer- 
readable  database.  This  data  would  be 
used  to  facilitate  coordination  with 
Government  links  that  share  the  37  GHz 
band  with  non-Government  licensees. 

OMB  Approval  Number:  3060-0064 
and  3060-0402. 

Title:  Application  for  a  station 
authorization  in  the  Pjivate  Operational 
Fixed  Microwave  Radio  Service; 
Application  for  a  new  or  modified 
microwave  radio  station  license  under 
Part  21. 

Form  No.:  FCC  402  and  FCC  494. 
Type  of  Review:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  100. 

Estimatea  Time  Per  Response:  2 
hours. 

Total  Annual  Burden:  200  hours. 
Needs  and  Uses:  Forms  are  used  by 
applicants  to  apply  to  provide  either  a 
common  carrier  service  (FCC  494)  or  to 
use  the  spectrum  for  private  purposes 
(FCC  402).  If  the  Commission  did  not 
require  that  applicants  file  one  these 
two  forms  then  it  would  not  know  how 
to  regulate  the  licensees. 


Sununary  of  MO&O 

1.  By  this  action,  the  Commission 
proposes  to  provide  a  channeling  plan 
and  licensing  and  technical  rules  for 
fixed  point-to-point  microwave 
operations  in  the  37  GHz  band. 
Adoption  of  this  proposal  would  make 
the  band  available  for  point-to-point 
microwave  operations  that  would 
provide  communications  infrastructure 
such  as  "backhaul"  and  "backbone" 
communications  links  for  services 
including  broadband  PCS,  cellular 
radio,  and  other  commercial  and  private 
mobile  radio  operations.  The 
Commission  observes  that  such 
infrastructure  could  also  facilitate  the 
development  of  competitive  wireless 
local  telephone  service.  Further,  the 
Commission  proposes  a  channeling  plan 
based  on  fourteen  paired  50  megahertz 
channel  blocks  (with  a  700  megahertz 
separation  between  transmit  and  receive 
channel  blocks)  and  four  unpaired  50 
megahertz  channel  blocks,  to  allow 
licensees  to  subdivide  their  channel 
blocks  as  they  choose,  service  areas 
based  on  Basic  Trading  Areas  (BTAs). 
licensing  by  competitive  bidding  if 
mutually  exclusive  applications  are 
filed,  and  a  minimal  number  of 
technical  rules  designed  to  limit 
interference.  Proposed  technical  rules 
include  specifications  as  to  frequency 
tolerance,  bandwidth,  transmitter 
power,  directional  antenna  standards, 
digital  modulation,  and  field  strength 
limitation  at  service  area  boundaries. 
The  term  of  licenses  in  the  37  GHz  band 
is  proposed  to  be  10  years  and  comment 
is  sought  on  the  appropriate  buildout 
requirement. 

2.  With  regard  to  sharing  the  37  GHz 
band  between  Government  fixed  and 
non-Government  point-to-point 
operations,  the  Commission  proposes  to 
share  the  band  on  a  first-come,  first- 
served  basis  as  follows.  Commission 
licensees  would  be  required  to  protect 
incumbent  operations  when  they  build 
out  their  system.  Any  new  Government 
fixed  operations  would  be  coordinated 
on  a  link-by-link  basis  with  the  affected 
Commission  licensees  through  the 
existing  Govemment/non-Govemment 
coordination  process.  In  order  for  the 
Commission  to  process  a  coordination 
request,  non-Government  licensees 
would  be  required  to  maintain  a 
computer- readable  database  with  the 
coordinates  of  their  sites,  frequencies 
(occupied  bandwidth)  assigned  to  their 
sites,  EIRP.  and  other  needed 
information  for  all  of  their  links. 

3.  In  addition, comment  is  requested 
on  whether  the  37  GHz  band  or  a 
portion  of  it  should  be  made  available 
for  a  wider  array  of  fixed  services,  such 
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as  point-to-multipoint  systems;  whether 
there  is  a  requirement  for  mobile 
operations  in  the  37  GHz  band  and.  if 
so,  whether  such  operations  should  be 
on  a  co-primary  or  secondary  basis  to 
the  point-to-point  operations;  and 
whether  the  Commission  has 
overestimated  demand  and,  thus 
whether  a  portion  of  the  band  should  be 
held  in  reserve  for  future  services.  If  the 
permissible  use  of  the  37  GHz  and  39 
GHz  bands  (see  para.  6,  below)  is 
broadened  to  include  other  fixed  and/or 
mobile  uses,  the  Commission  would  not 
anticipate  separately  licensing  such  uses 
but  rather  would  include  them  within 
the  uses  permitted  under  our  proposed 
BTA  licenses.  In  response  to  a  request 
from  the  National  Telecommunications 
and  Information  Administration  (NTIA), 
the  Commission  solicits  comment  on 
additionally  allocating  the  37-38  GHz 
band  to  the  space  research  (space-to- 
Earth)  service. 

4.  If  competitive  bidding  is  not 
adopted  for  the  37  GHz  band,  comment 
is  solicited  alternatively  on  licensing  the 
37  GHz  band  in  the  same  manner  as  the 
39  GHz  band  is  currently  Ucensed  with 
the  following  modifications.  Service 
areas  would  be  based  on  BTAs. 
EUgibility  for  Channel  Blocks  15 
through  20  would  be  Umited  to 
broadband  PCS  licensees  until  three 
months  after  the  last  broadband  PCS 
Ucense  is  issued.  Eligibility  for  Channel 
Blocks  21  through  28  would  be  limited 
to  broadband  PCS,  cellular,  and  wide- 
area  SMR  licensees  for  three  years, 
commencing  with  the  effective  date  of 
the  rules  adopted  in  this  proceeding. 
After  the  expiration  of  these  restrictions, 
eUgibility  would  be  open  to  all  parties. 
Eligibility  for  unpaired  Channel  Blocks 
29  through  32  would  be  unrestricted. 
Further,  the  Commission  proposes  to 
require  that  applicants  demonstrate  a 
need  for  each  channel  requested,  that 
appUcants  initially  be  limited  to  one 
channel  per  designated  service  area,  that 
all  licensees,  except  broadband  PCS 
licensees,  construct  their  system  within 
18  months  and  that  such  construction 
be  defined  as  the  ability  to  pass 
communications  traffic  significantly 
throughout  the  service  area,  and  that 
license  transfers  of  unbuilt  systems  be 
prohibited.  Additionally,  each  licensee 
would  be  permitted  to  apply  for  an 
additional  channel  in  its  service  area 
only  when  it  is  operating  its  previously 
authorized  channel(s)  at  or  near 
expected  capacity.  Comment  is  solicited 
on  whether  licensees  should  be  required 
at  some  time  in  the  future  to  provide  the 
Commission  with  a  report  of  their 
operations  so  that  a  second  licensing 
opportunity  could  be  provided  for 
parties  interested  in  those  portions  of 


licensed  service  areas  that  are  unused. 
Comment  is  specifically  requested  on 
what  criteria  should  be  applied  in 
determining  whether  a  licensed  service 
area  is  underused  to  the  point  that  other 
applicants  should  be  permitted  to 
propose  service  in  that  area.  If  an 
additional  party  is  allowed  to  obtain  a 
license  in  an  existing  licensee's  BTA, 
the  Commission  proposes  to  require 
them  to  coordinate  informally  on  a  link- 
to-link  basis. 

5.  The  Commission  also  proposes  to 
amend  the  licensing  and  technical  rules 
for  fixed  point-to-point  microwave 
operations  in  the  39  GHz  band. 
Specifically,  the  Commission  proposes 
that  the  unlicensed  areas  be  licensed 
using  BTA  service  areas  and  that 
auctions  be  employed  should  mutually 
exclusive  applications  be  filed.  In  order 
to  accommodate  incumbent  operations, 
the  Commission  proposes  that  licensees 
of  rectangular  service  areas  be  given 
eighteen  months  from  the  adoption  of  a 
Report  and  Order  in  this  proceeding  to 
file  with  the  Commission  a  certification 
that  they  have  constructed  a  minimiun 
average  of  four  permanently  installed 
and  operating  links  per  hundred  square 
kilometers  (approximately  one  Unk  i>er 
ten  square  miles)  of  their  licensed 
service  area  for  each  licensed  channel 
block.  Further,  Ucensees  with  more  than 
one  channel  block  must  certify  that  each 
channel  block  contains  at  least  four 
permanently  installed  and  operating 
links  per  hundred  square  kilometers 
that  cannot  be  reaccommodated  in 
another  channel  block.  If  a  licensee 
meets  these  threshold  construction  and 
filing  requirements,  then  the  licensee 
would  retain  its  entire  rectangular 
service  area.  However,  if  a  licensee  does 
not  meet  these  requirements,  then  the 
license  would  be  automatically  canceled 
nineteen  months  from  the  adoption  of  a 
Report  and  Order  in  this  proceeding. 
Further,  licensees  of  rectangular  service 
areas  not  meeting  the  above 
construction  threshold  must  file  a  list  of 
permanently  installed  and  operating 
links  that  they  wish  to  have 
grandfathered  no  later  than  eighteen 
months  from  the  adoption  of  a  Report 
and  Order  in  this  proceeding.  The 
Commission  would  then  relicense 
qualifying  links  individually.  Failure  to 
file  timely  a  list  of  installed  and 
operating  links  would  result  in 
automatic  cancellation  of  the  respective 
licenses.  As  an  alternative  to  relicensing 
incumbent  facilities  on  their  current 
frequency,  comment  is  solicited  on 
whether  incumbent  links  should  be 
"repacked"  into  a  portion  of  the  band, 
eg.,  most  grandfathered  links  would  be 
switched  to  one  designated  channel  pair 


provided  that  mutual  interference 
would  not  result.  The  technical  rules  for 
the  39  GHz  band  would  be  modified  to 
make  them  consistent  vnXh  the  technical 
rules  that  are  proposed  for  the  37  GHz 
band.  Licensees  would  be  limited  to  six 
of  the  28  paired  channel  blocks  and  to 
two  of  the  four  impaired  channel  blocks 
in  each  BTA  in  the  combined  37-40 
GHz  band. 

6.  The  Commission  notes  that  the 
lower  portion  of  the  39  GHz  band,  38.6- 
39.5  GHz,  is  allocated  to  the  fixed, 
mobile,  and  fixed-satellite  (space-to- 
Earth)  services  and  that  the  upper 
portion  of  the  39  GHz  band,  39.5—40 
GHz,  is  allocated  to  these  services  and 
to  the  mobile-satelUte  .(space-to-Earth) 
service.  Comment  is  solicited  on 
whether  the  proposed  modifications  for 
licensing  the  39  GHz  band  would  have 
any  affect  on  the  sharing  of  this  band 
among  these  services.  Further,  comment 
is  solicited  on  whether  the  Commission 
should  provide  for  more  flexible  use  of 
the  39  GHz  band,  including  whether 
permissible  uses  should  be  broadened  to 
include  point-to-multipoint  and/or 
mobile  services  in  this  band,  perhaps 
under  a  broader  service  category  such  as 
GWCS  or  LMWS. 

7.  If  competitive  bidding  is  not 
adopted  for  the  39  GHz  band,  comment 
is  soUcited  alternatively  on  whether  to 
license  the  39  GHz  band  under  the 
current  rules  with  certain  modifications. 
Specifically,  the  Commission  proposes 
to  strengthen  and  codify  the  policy 
guidance  given  in  the  Commission's 
Common  Carrier  Bureau's  Public  Notice, 
Mimeo  No.  44787,  released  September, 
1994,  so  that  all  applicants  for  channels 
in  the  39  GHz  band  would  be  required 
to  make  the  foUowring  showings: 

(i)  Consideration  of  non- 
radiofrequency  (non-RF)  solutions.  That 
the  applicant  has  given  detailed 
consideration  to  non-RF  solutions  for 
satisfying  its  commimications 
requirements,  including  but  not  Umited 
to  fiber  optic  cable  and  wireline,  and 
explaining  why  such  alternatives  are 
technically  unacceptable,  as  opposed  to 
merely  less  economically  preferable. 

(ii)  Clear  and  present  need.  That  the 
applicant  has  an  immediate  and  real 
need  for  the  proposed  commimications. 
Neither  speculation,  nor  anticipated 
market  development,  nor  a  desire 
merely  to  hold  a  license  will  be 
sufficient  in  this  regard.  Each  narrative 
must  include  an  implementation 
schedule  with  six  month  benchmarks 
and  will  be  requfred  to  demonstrate 
system  construction  and  operation 
within  the  construction  deadline 
imposed  by  §  2 1 .43  of  the  Rules. 
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(iii)  Frequency  and  efficiency. 
Normally,  only  one  channel  block  wiU 
b«  authorized  per  applicant  per 
geographic  area.  New  assignments  will 
be  Ucensed  by  BTAs.  Current  apphcants 
must  modify  their  applications 
accordingly.  A  future  request  for  an 
additional  channel  block  will  be 
considered  only  if  the  appUcant 
demonstrates  that: 

•  An  immediate  requirement  exists 
for  simultaneous  communications 
within  the  licensed  service  area; 

•  Frequency  re-use  is  impossible  as 
demonstrated  by  an  engineering 
showing; 

•  All  previously  authorized  channel 
blocks  within  the  licensed  service  area 
are  constructed,  are  operational,  and  are 
loaded  to  100%  capacity; 

•  All  frequencies  are  loaded  to  a 
minimum  equivalent  digital  efficiency 
of  1  bps/Hz; 

•  All  transmitting  equipment  is 
operating  with  a  frequency  tolerance  of 
0.001%;  and 

•  Only  Category  A  antennas  are 
employed. 

(iv)  Full  disclosure.  Applicants  must 
fully  disclose  the  real  party  (or  parties) 
in  interest,  including  a  complete 
disclosure  of  the  identity  £md 
relationship  of  those  persons  or  entities 
directly  or  indirectly  owning  and/or 
controlling  the  appUcant.  In  addition, 
licensees  must  construct  their  facilities 
and  must  be  passing  commiuiications 
traffic  on  all  of  assigned  channel  blocks 
throughout  their  Ucensed  service  areas 
by  the  end  of  the  eighteenth  month 
since  initial  license  grant.  An  extension 
to  the  18  month  period  of  construction 
will  not  generally  be  granted.  If 
construction  is  not  timely  completed, 
the  Ucensee's  authority  to  construct 
additional  links  will  be  automatically 
cancelled  and  forfeited,  and  the  licensee 
must  notify  the  Commission  as  to  which 
links  have  been  constructed  so  that 
those  links  may  be  grandfathered. 

8.  For  both  the  37  GHz  and  39  GHz 
bands,  the  Commission  proposes  the 
following  procedure  for  establishing 
eUgibiUty  to  bid  at  auction.  The 
Commission  proposes  open  eligibiUty 
and  does  not  intend  to  require  that 
appUcants  prove  that  they  are 
financially  qualified.  Applicants  must 
file  a  "short  form,"  i.e.,  FCC  form  175, 
by  a  date  specified  in  the  appUcable 
initial  pubUc  notice.  The  short  forms 
would  be  reviewed  for  compliance  with 
the  Commission's  rules.  Timely-filed 
applications  would  be  classified  as 
either  accepted  for  fiUng  or  incomplete 
and  this  result  would  be  announced  by 
public  notice  Ex  parte  rules  would  be 
waived  as  they  apply  to  the  submission 


of  amended  short-form  appUcations. 
AppUcants  would  not  be  permitted  to 
make  any  major  modifications  to  their 
appUcations  until  after  the  auction. 
Applicants  could  modify  their  short- 
form  appUcations  to  reflect  the 
formation  of  consortia  or  changes  in 
ownership  at  any  time  before  or  during 
the  auction,  provided  such  changes 
would  not  result  in  a  change  in  control 
of  the  appUcant,  and  provided  that 
parties  forming  consortia  or  entering 
into  ownership  agreements  have  not 
applied  for  licenses  in  any  of  the  same 
geographic  Ucense  areas.  AppUcations 
that  are  not  signed  would  be  dismissed 
as  unacceptable.  Incomplete 
applications  must  be  resubmitted  by  the 
resubmission  deadline  to  correct  minor 
deficiencies.  Late-filed  applications 
would  be  dismissed  without  the 
opportunity  to  resubmit.  If  mutually 
exclusive  appUcaUons  are  not  filed  for 
a  Ucense.  then  the  Commission  would 
by  public  notice  cancel  the  auction  for 
that  license  and  establish  a  date  for  the 
filing  of  a  "long-form  application,"  i.e., 
FCC  Form  600.  AppUcants  whose 
appUcation  for  filing  is  ultimately 
approved  will  tender  in  advance  to  the 
Commission  an  upfront  payment  of 
$2,500  or  $0.02  per  pop  per  MHz, 
whichever  is  greater.  Upfront  payments 
generally  will  be  due  no  later  than  14 
days  before  the  scheduled  auction. 

9.  The  design  of  the  auction  process 
for  both  the  37  GHz  and  the  39  GHz 
bands  is  proposed  to  be  simultaneous 
multiple  round  auctions.  The  minimum 
bid  increments  and  stopping  rules  will 
be  specified  by  pubUc  notice  prior  to  the 
auction.  The  Milgrom-Wilson  activity 
rule  is  tentatively  proposed,  but  an 
alternative  activity  rule  may  be  used 
instead  and,  if  so.  would  be  announced 
by  pubUc  notice  prior  to  the  start  of  the 
auction.  The  duration  of  bidding  rounds 
would  either  be  announced  by  public 
notice  prior  to  the  auction  or  by 
aiuaouncement  during  the  auction.  A 
down  payment  of  20  percent  must  be 
submitted  by  a  date  to  be  specified  by 
public  notice,  generally  within  5 
business  days  following  the  close  of 
bidding.  All  auction  wirmers  generaUy 
would  be  required  to  make  full  payment 
of  the  balance  of  their  winning  bids 
with  5  business  days  following  public 
notice  that  the  license  is  ready  for  grant. 
Any  bidder  who  withdraws  a  high  bid 
during  an  auction  before  the 
Commission  declares  the  bidding 
closed,  or  defaults  by  failing  to  remit  the 
required  down  payment  within  the 
prescribed  time,  would  be  required  to 
reimburse  the  U.S.  Treasury  in  the 
amount  of  the  difference  between  its 
high  bid  and  the  amount  of  the  winning 


bid  the  next  time  the  Ucense  is  oiierea 
by  the  Commission,  if  the  subsequent 
winning  bid  is  lower.  After  bidding 
closes,  a  defaulting  auction  winner 
would  be  assessed  an  additional 
payment  of  3  percent  of  the  subsequent 
winning  bid  or  3  percent  of  the  amount 
of  ihe  defaulting  bid.  whichever  is  less. 
The  Commission  proposes  to  apply  the 
transfer  disclosure  requirements 
contained  in  Section  1.2111(a). 

10.  The  Commission  proposes  the 
following  provisions  for  designated 
entities.  A  small  business  is  defined  as 
entities  with  less  than  $40  million  in 
average  annual  gross  revenues  for  the 
preceding  3  years.  Fxulher,  the  same 
affiliation  and  attribution  rules  for 
calculating  revenues  that  were  adopted 
in  the  broadband  PCS  and  GWCS 
proceedings  are  also  proposed  for  this 
service.  A  10  percent  bidding  credit  for 
small  businesses  is  proposed  and  the 
bidding  credit  can  be  applied  to  any  and 
all  of  the  37  and  39  GHz  licenses.  Small 
business  licensees  may  elect  to  pay  their 
winning  bid  amount  (less  upfront 
payments)  in  installments  over  10  years, 
with  interest  charges  to  be  fixed  at  the 
time  of  licensing  at  a  rate  equal  to  the 
rate  for  ten  year  U.S.  Treasury 
obligations  plus  2.5  percent.  Installment 
payments  would  be  due  on  the 
anniversary  of  the  day  the  license  was 
granted.  Timely  payment  of  all 
installments  would  be  a  condition  of  the 
Ucense  grant  and  failure  to  make  such 
timely  payments  would  be  grounds  for 
revocation  of  the  Ucense.  Small  business 
Ucensees  wrill  be  permitted  to  make 
interest-only  installment  payments 
during  the  first  two  years  of  the  license. 
The  down  payment  for  small  businesses 
is  proposed  to  be  5  percent  of  the 
winning  bid  due  five  days  after  the 
auction  and  5  percent  due  five  days 
after  the  public  notice  that  the  license 
is  ready  for  grant.  Comment  is  sought  on 
the  appropriate  transfer  restrictions  for 
small  businesses  and  on  the  proposal 
not  to  adopt  an  entrepreneurs'  block. 

11.  In  addition ,  the  Commission 
proposes  that  rural  telephone 
companies  be  pttinitted  to  partition 
BTAs.  Rural  telephone  companies  are 
defined  as  local  exchange  carriers 
having  100,000  or  fewer  access  lines, 
including  all  affiUates.  Rural  telephone 
companies  would  be  permitted  to 
acquire  partitioned  Ucenses  in  either  of 
two  ways:  (1)  they  may  form  bidding 
consortia  consisting  entirely  of  rural 
telephone  companies  to  participate  in 
the  auctions,  and  then  partition  the 
licenses  won  among  consortia 
participants;  and  (2)  they  may  acquire 
partitioned  licenses  from  other  licenses 
through  private  negotiation  and 
agreement  either  before  or  after  the 
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auction.  The  partitioned  areas  must 
conform  to  established  geopolitical 
boundaries  and  each  area  must  include 
all  portions  of  the  wireline  service  area 
of  the  rural  telephone  company 
applicant  that  lies  within  the  service 
area. 

12.  The  application  processing  rules 
contained  in  Parts  21  and  94  would  be 
used  for  the  37  GHz  service  (as  well  as 
the  39  GHz  service).  Auction  winners 
will  be  required  to  file  a  long  form  by 
a  specific  date,  generally  within  10 
business  days  after  the  close  of  the 
auction.  If  the  winning  bidder  intends  to 
provide  a  common  carrier  service  it 
would  file  FCC  Form  494,  and  if  it 
intends  to  provide  a  private  u.se  it 
would  file  FCC  Form  402.  After  the 
Commission  receives  the  winning 
bidder's  down  payment  and  the  long- 
form  application,  the  long-form 
application  would  be  reviewed  to 
determine  if  it  is  acceptable  for  filing. 
Upon  acceptance  for  filing  of  FCC  Form 
494,  a  Public  Notice  announcing  this 
fact  would  be  released,  triggering  the 
filing  window  for  petitions  to  deny.  If 
the  Commission  denies  all  petitions  to 
deny,  and  is  otherwise  satisfied  that  the 
appUcant  is  qualified,  a  Public  Notice 
announcing  the  grants  will  be  issued. 
Winning  bidders  would  have  five 
business  days  after  the  issuance  of  the 
Public  Notice  to  complete  payment  of 
their  licenses.  The  Commission  would 
then  have  ten  business  days  to  grant  the 
licenses. 

List  of  Subjects 

47CFRPart  1 

Administrative  practice  and 
procedure.  Radio.       | 

47CFRPart2  ^ 

Radio. 

47CFBPart21 

Communications  common  carriers. 
Communications  equipment.  Radio. 

47  CFR  Part  94 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 
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47  CFR  Part  73 
MM  Dorxet  No   95-181,  RM-8727] 

Radio  Broadcasting  Services;  Bagdad 
ana  Chino  Valley,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  21st  Century  Radio  Ventures, 
Inc.,  permittee  of  Station  KAKP(FM). 
Channel  280A,  Bagdad,  Arizona, 
requesting  the  substitution  of  Channel 
280C3  for  Channel  280A  at  Bagdad,  the 
reallotnient  of  Channel  280C3  to  Chino 
Valley,  Arizona,  and  modification  of  the 
authorization  for  Station  KAKP(FM)  to 
specify  Chino  Valley  as  its  community 
of  license,  pursuant  to  the  provisions  of 
Section  1.420(g)  and  (i)  of  the 
Commission's  Rules.  Coordinates  for 
Channel  280C3  at  Chino  Valley  are  34- 
43-46  and  112-29-22.  Chino  Valley  is 
located  within  320  kilometers  (199 
miles)  of  the  United  States-Mexico 
border,  and  therefore,  the  Commission 
must  obtain  concurrence  of  the  Mexican 
government  to  this  proposal. 
DATES:  Comments  must  be  filed  on  or 
before  March  11,  1996,  and  reply 
comments  on  or  before  March  26,  1996. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  21st  Century 
Radio  Ventures,  Inc.,  Attn.:  James  L. 
Primm,  President,  530  Wilshire  Blvd., 
Suite  301,  Santa  Monica.  CA  90401. 

FOR  FURTHER  INFORMATION  CONTACT:  Nancy 
Joynor,  Mass  Media  Bun^au.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This^is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-181,  adopted  December  11,  1995, 
and  released  January  19.  1996.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subje<:t  to  Commission 


consideration  1)1  inun  n-wt^w  ,  mi  f\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  96-1423  Filed  1-25-96;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  95-180,  RM-8730] 

Radio  Broadcasting  Services;  Ingalls, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Dana  J. 
Puopolo  requesting  the  allotment  of 
Channel  242C1  to  Ingalls,  Kansas. 
Channel  242C1  can  be  allotted  to 
Ingalls,  Kansas,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  242C1  at  Ingalls 
are  37-49-48  and  100-27-06. 
DATES:  Comments  must  be  filed  on  or 
before  March  11,  1996,  and  reply 
comments  on  or  before  March  26,  1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Dana  J.  Puopolo,  37  Martin 
Street,  Rehoboth,  Massachusetts  02769 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-180,  adopted  Det:ember  8,  1995,  and 
released  January  19,  1996.  The  full  text 
ol  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc.,  (202)  857- 


2470 


Federal  Register  /  Vol.  61,  No.  18  /  Friday.  January  26.  1996  /  Proposed  Ru 


FR()M,ti    Kt'^ivt.T    '  Vol.  61.  No.  18  /  Fridnv.  [aniiarv  26,  199fi  /  Proposed  Rules 


2471 


•iHUU,  JI'jU  M  itrfL'f. -N\V-.  5uite  i-tu, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
Jhat  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
|FR  Doc.  96-1421  Filed  1-25-96;  8:45  ami 
BiLiJNG  cooe  trii-oi-F 


::LFA.  : :  .MENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RtN1018-AB60 

Migratory  Bird  Hunting:  Amended  Test 
Protocol  for  Nontoxic  Shot  Approval 
Procedures  for  Shot  and  Shot 
Coatings 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  principal  purpose  of  this 
action  is  to  promulgate  a  rulemaking 
that  will  update  and  amend  the  current 
nontoxic  shot  approval  procedures  by 
establishing  a  3-tiered  approval  process. 
Shot  approval  will  be  considered  at 
each  tier  with  the  testing  becoming 
progressively  more  demanding.  An 
environmentally  benign  shot  could  be 
granted  approval  at  the  first  tier.  This 
process  is  designed  to  include  both 
candidate  shot  and  shot  coatings. 
DATES:  Comments  on  this  proposal  must 
be  received  by  March  26,  1996. 
ADDRESSES:  Comments  regarding  this 
notice  should  be  addressed  to:  Director 
(FWS/MBMO),  U.S.  Fish  and  Wildlife 
Service.  634  ARLSQ,  1849  C  St.,  NW.. 
Washington,  DC  20240.  Comments 
received  on  this  notice  will  be  available 
for  public  inspection  during  normal 
business  hours  in  Room  634.  Arlington 
Square  Building.  4401  No.  Fairfax  Drive, 
Arlington.  VA  22203. 


run  runincn  INFORMATION  CONTACT:  Paul 

Schmidt,  Chief,  or  Keith  Morehouse. 
Staff  Specialist.  Office  of  Migratory  Bird 
Management,  703/3.^8-1714. 
SUPPLEMENTARY  INFORMATION:  The 
Service  is  proposing  to  revise  and 
update  the  existing  nontoxic  shot 
approval  procedures  by  establishing  a  3- 
tiered  approval  process.  Shot  approval 
will  be  considered  at  each  tier  with  the 
testing  becoming  progressively  more 
demanding.  An  environmentally  benign 
shot  could  be  granted  approval  at  the 
first  tier.  This  approval  process  is 
designed  to  include  both  candidate  shot 
and  shot  coatings.  The  Service  and 
applicant  have  concluded  much  of  the 
currently  identified  nontoxic  testing 
required  for  bismuth-tin  shot  and  the 
process  was  shown  to  be  both  confusing 
and  cumbersome.  The  Service  believes 
that  this  procedure  needs  to  be  modified 
because: 

1.  From  an  ecosystem  management 
standpoint,  species  in  addition  to 
waterfowl  species  need  to  be 
considered; 

2.  Since  the  original  regulations  were 
promulgated,  important  advances  have 
occurred  in  the  field  of  ecological  risk 
assessment  that  can  be  applied  to  this 
process; 

3.  Time,  expense  and  burden  on 
applicants  and  the  Federal  Government 
can  be  reduced  without  risk  to  wildlife; 
and 

4.  From  an  animal  welfare  standpoint, 
the  numbers  of  test  animals  used  can  be 
reduced. 

It  should  be  noted,  however,  that 
while  these  procedures  were  put  in 
place  in  1986,  the  Service  had  not  had 
any  submission  requesting  approval  of 
nontoxic  shot  until  the  bismuth-tin  shot 
application  of  1994.  From  our 
experience  with  the  bismuth-tin  shot 
approval  process,  it  has  been 
determined  that  procedures  should  be 
modified  to  accommodate  situations 
where  less  than  full  testing  is  indicated. 
Thus,  the  Service  and  the  National 
Biological  Service  (NBS)  have 
cooperatively  developed  an  alternative 
draft  set  of  procedures  proposed  to  be 
used  for  approving  nontoxic  shot  as 
well  as  coatings  that  would  replace  the 
testing  requirements  presently 
contained  in  §  20.134.  As  with  the 
current  procedures,  the  proposed  set  of 
approval  procedures  carries  the 
assumption  that  the  applicant  has  the 
burden  of  proof  that  the  candidate 
coating  or  shot  is  nontoxic. 

The  system  proposed  is  3-tiered  and 
is  meant  to  gradually  increase  the 
difficulty  of  the  level  of  testing  based  on 
a  test-in/test-out  principle.  That  is. 
those  candidate  materials  not  approved 


as  a  result  of  subjecting  them  to  the 
standards  set  at  Tier  1  would  be 
subjected  to  the  standards  of  Tier  2,  and 
so  forth,  i.e.,  test-in.  If  the  candidate 
material  is  approved  at  Tier  1  there 
would  be  no  requirement  to  proceed  to 
Tier  2  or  3,  i.e.,  test-out.  The  criteria  for 
requiring  testing  under  Tier  2  standards 
would  be  met  if  data  is  incomplete  or 
inconclusive  as  a  result  of  review  of 
materials  and  analyses  conducted  at 
Tier  1.  Similarly,  the  criterion  for 
requiring  testing  under  Tier  3  standards 
would  be  met  if  material  is  found  to 
have  some  poorly  defined  level  of  toxic 
effects  at  Tier  2. 

As  currently  proposed  by  this 
regulation.  Tier  1  would  set  out 
comprehensive  and  detailed 
requirements  that  must  be  provided  to 
the  Service  in  order  for  the  Service  to 
grant  approval.  Based  on  the  Service's 
evaluation  of  whatever  Tier  1 
information  could  be  gathered,  the 
Service  would  make  a  decision  to  grant 
approval  or  require  Tier  2  testing.  That 
is,  the  scope  of  the  new  procedures 
outlined  in  Tier  1  would  include:  (1) 
Statements  of  use.  chemical 
characterization,  production  variability 
and  volume  of  use.  The  Service  would 
request  the  specifics  on  the  chemical 
compound(s)  to  be  used  and  a  complete 
analysis  of  potential  environmental 
toxicity,  as  well  as  the  thickness  in  the 
case  of  coating(s)  and  percentage  of  the 
coating  in  comparison  to  the  total  shot 
weight;  (2)  information  on  the 
toxicological  effects  of  the  material, 
including  an  ecological  risk  assessment 
on  the  toxicological  effects  of  the 
coating  and  an  assessment  explaining 
why  the  applicant  believes  the  coating 
or  base  material(s)  does  not  pose 
toxicity  problems  for  wildlife;  and  (3) 
information  on  the  environmental  fate 
and  transport  of  the  material.  The 
Service  would  seek  information  on 
changes,  if  any.  tlwt  are  produced  by 
firing  the  shot,  the  estimated  half-life  of 
the  material  and  estimates  of  the 
environmental  concentrations  that  are 
apt  to  be  expected.  Tier  1  procedures 
also  contain  a  set  of  requirements 
defining  the  Service's  responsibility  in 
evaluating  the  submitted  data/ 
information. 

Previously  codified  candidate  shot 
testing  procedures  would  be  divided 
between  Tiers  2  and  3.  with  the  in  vitro 
erosion  rate  testing  and  the  short-term 
(30-day)  acute  toxicity  testing  part  of 
Tier  2.  and  the  chronic  exposure  under 
adverse  conditions  and  the  chronic 
exposure  reproduction  testing  part  of 
Tier  3.  Tier  2  will  also  include  a  test 
protocol  that  would  a.ssess  the  potential 
for  the  candidate  shot  to  affect  aquatic 
organisms,  such  as  fish  and/or 


luvertebfates,  although  it  may  not 
require  in  vivo  testing,  per  se. 

Applicants  would  be  required  to 
provide  the  Service  with  all  the  required 
information  at  the  time  of  application  or 
processing  would  be  delayed.  The 
information  provided  by  the  applicant 
will  allow  the  Service,  or  others,  to 
conduct  an  independent  analysis  and  to 
make  an  informed  decision  on  approval. 
•  A  schematic  representation  of  the 
approval  process  is  provided  here  to  aid 
the  reader: 
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Although  this  new  set  of  proposed 
approval  procedures  appears  to  be  more 
lengthy,  the  Service  feels  that  it  is  more 
flexible  and  simplifies  the  approval 
process.  It  is  intended  that  these 
proposed  changes  will  allow  materials 
that  are  somewhat  innocuous,  with 
regard  to  known  toxicity,  to  be 
processed  more  quickly,  at  lower  cost 
and  with  less  paperwork  for  both  the 
applicant  and  the  Service  while 
ensuring  that  natural  resources  are 
protected. 

In  50  CFR  20.134,  the  Service 
provides  a  procedure  for  approval  of 
nontoxic  shot  which  has  been  in  effect 
since  1986;  however,  it  was  not  clear 
that  this  procedure  also' pertained  to  the 
shot  coating  which  is  applied  to  prevent 
corrosion  and  potential  fusion  of  the 
shot.  Shot  coatings  were  not  given 
consideration  since  they  are  typically 
quite  thinly  applied  and  constitute  a 
small  percent  of  the  pellet  by  weight. 
Nonetheless,  the  Service  is  concerned 
that  the  coating,  although  present  in 
small  amounts,  may  in  and  of  itself  be 
toxic  and  pose  a  hazard  to  migratory 
birds  or  other  wildlife.  Therefore,  the 
Service  is  proposing  by  this  regulation 
to  codify  its  informal  policy  on  approval 
of  the  types  of  shot  coatings  with  which 
a  waterfowler  may  hunt  and  to  establish 
a  process  for  that  approval. 

Earlier,  the  Service  responded  to  a 
request  from  industry  and  approved  the 
use  of  both  copper  and  nickel  coatings 
for  steel  shot  used  in  waterfowl  hunting. 
This  request  specified  that  coating 
thickness  would  be,  nominally,  2  ten- 
thousandths  of  an  inch  thick  (0.0002") 
and  1  percent  or  less  of  the  total  weight 
of  the  shot.  These  two  coatings  had  been 
the  only  ones  approved  for  waterfowling 
since  May,  1986.  More  recently,  the 
Service  received  a  request  to  approve 
zinc  as  a  coating  and  learned,  in  the 
process  of  acquiring  more  information, 
that  one  ammunition  manufacturer  was 
already  marketing  a  zinc  coated  steel 
shot  and  another  had  been  planning  to 
market  a  zinc  coated  steel  shot  for,  what 
was  then,  an  upcoming  season  (1993- 
94).  Apparently,  despite  past  efforts  to 
publicize  the  information,  there  was  no 
recognition  of  the  Service's  role  in  this 
aspect  of  nontoxic  shot  regulation  in 
some  quarters  and  a  definite  recognition 
of  that  role  in  others.  Thus,  the  Service 
perceives  there  is  a  need  to  incorporate 
into  this  regulation  standards  which 
allow  only  approved  coatings  on  pellets 
utilized  in  waterfowl  hunting. 

In  summary,  the  principal  purpose  of 
this  action  is  to  promulgate  a 
rulemaking  that  will  update  and  amend 
the  current  nontoxic  shot  approval 
procedures  to  include  both  candidate 


nontoxic  shot  and  nontoxic  shot 
coatings. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C),  and  the. 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  will 
comply  with  NEPA  prior  to  adopting  a 
final  rule. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *   *   *" 
Consequently,  the  Service  will  initiate 
Section  7  consultation  under  the  ESA 
for  this  proposed  rulemaking  to  amend 
the  nontoxic  shot  and  shot  coating 
approval  process.  When  completed,  the 
results  of  the  Service's  consultation 
under  Section  7  of  the  ESA  may  be 
inspected  at,  and  will  be  available  from, 
the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior, 
Washington.  DC  20240. 

Rf't;iil<it()r\  \ 
(trticr  128t>H 
Reduction  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  and/or 
governmental  jurisdictions.  However, 
since  this  is  an  amendment  to  existing 
procedures  and  is  designed  to  reduce 
the  cost  and  time  that  is  required  to 
determine  the  toxicity  of  a  candidate 
shot,  this  rule  will  have  no  significant 
effect  on  small  entities.  No  dislocation 
or  other  local  effects,  with  regard  to 
hunters  and  others,  are  apt  to  be 
evidenced.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  under  Executive  Order 
12866.  This  rule  does  not  contain  any 
additional  information  collection  efforts 
requiring  approval  by  the  OMB  under 
Public  Law  104-13.  'This  rule  is  being 
promulgated  under  existing  Office  of 
Management  and  Budget  information 


(■\ihility  Act,  Executive 
.Hui  the  Paperwork 


collection  requirements  clearance 
number  1018-0067. 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Drs.  Keith  A.  Morehouse,  U.S. 
Fish  and  Wildlife  Service,  and  Bamett 
Rattner,  Patuxent  Environmental 
Science  Center,  National  Biological 
Service,  Laurel,  Maryland. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act  (July 
3,  1918),  as  amended  (16  U.S.C.  703-711); 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8,  1978),  as  amended  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8,  1956),  as  amended  (16  U.S.C. 
742  a-d  and  e-j). 

2.  Section  20.134  is  amended  by 
revising  paragraph  (b)  as  set  forth  below 
and  removing  paragraph  (c): 

§  20. 1 34    Nontoxic  shot 

***** 

(b)  Application  and  review.  Tiered 
Strategy  for  Approval  of  Nontoxic  Shot 
and  Anti-corrosion  Thin-Coating  for 
Nontoxic  Shot. 

(1)  All  applications  for  approval 
under  these  sections  will  be  submitted 
with  supporting  documentation  to  the 
Director  in  accordance  with  the 
following  procedures,  and  will  include 
at  a  minimum  the  supporting  materials 
and  information  covered  by  Tier  1  in  the 
tiered  approval  system  as  follows: 

(2)  Tier  1.  (i)  (A)  Applicant  provides 
statements  of  use,  chemical 
characterization,  production  variability, 
volume  of  use  of  material  requested  to 
be  approved  and  shot  sample  as  listed 
in  paragraphs  (b)(2)(i)(A)  {,!)  through  (5) 
of  this  section.  The  candidate  shot  and/ 
or  coating  may  be  chemically  analyzed 
by  the  Service  or  an  independent 
laboratory  and  the  results  will  be 
compared  to  the  applicant's 
descriptions  of  shot  composition  and 
composition  variability.  If  the 
application  is  incomplete  or  if  the 
composition  of  the  candidate  material, 
upon  analysis,  varies  from  that 
described  by  the  applicant  it  will  be 
rejected. 

(J)  Statement  of  proposed  use,  i.e., 
purpose  and  types. 
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U'J  Ltescnption  of  the  cneniiLdi 
composition  of  the  intact  material. 

(i)  Chemical  names.  Chemical 
Abstracts  Service  numbers,  and 
structures. 

[ii)  Chemical  characterization  for 
organics  and  organometallics  for  coating 
and  core  (e.g..  empirical  formula, 
melting  point,  molecular  weight, 
solubility,  specific  gravity,  partition 
coefficients,  hydrolysis  half-hfe. 
leaching  rate  (in  water  and  soil) 
degradation  half-life,  vapor  pressure, 
stability  and  other  relevant 
characteristics). 

(Hi)  Composition  and  weight  of  shot 
material. 

(jV)  Thickness,  quantity  (e.g..  mg/ 
shot),  and  chemical  composition  of 
coating  per  shot. 

(3)  Statement  of  the  expected 
variabiUty  of  shot  coating  or  shot  during 
production. 

(4)  Estimate  of  yearly  volume  of 
coated  shot  or  shot  used  for  hunting 
migratory  birds  in  the  U.S. 

(5)  25  pounds  of  the  candidate  shot 
and/or  shot  with  coating,  as  applicable, 
in  size  equivalent  to  United  States 
standard  size  No.  4  (0.17  inches  in 
diameter). 

(B)  Applicant  provides  information  on 
the  toxicological  effects  of  the  shot 
coating  and/or  shot  as  follows: 

(1)  A  brief  synopsis  of  the  acute  smd 
chronic  mammalian  toxicity  data  of  the 
shot  coating  and/or  shot  material 
ranking  its  toxicity  (e.g.,  LD50<5  mg/kg 
=  super-toxic,  5-50  mg/kg  =  extremely 
toxic,  50-500  mg/kg  =  very  toxic,  500- 
5,000  mg/kg  =  moderately  toxic.  5.000- 
15,000  =  shghtly  toxic,  >15,000  mg/kg  = 
practically  nontoxic). 

(2)  A  summary  of  known  toxicological 
data  of  the  chemicals  comprising  the 
shot  and/ or  shot  coating  material  with 
respect  to  birds,  particularly  waterfowl 
(include  LD50  or  LC50  data,  and 
sublethal  effects). 

[3]  A  narrative  description  of  the  toxic 
effect  of  complete  erosion  and 
absorption  of  the  shot  and/or  coating 
material  in  a  24-hour  period.  (Define  the 
nature  of  toxic  effect — e.g.,  mortality, 
"  impaired  reproduction,  substantial 
weight  loss,  disorientation  and  other 
relevant  associated  observations.) 

[4]  A  statement  that  there  is  or  is  not 
any  basis  for  concern  for  shot  or  coated 
shot  material  ingestion  by  fish  or 
mammals.  If  there  is  some  recognized 
impact  on  mammals  or  fish,  the  Service 
may  require  additional  study. 

(5)  Summarize  the  toxicity  data  of  the 
shot  and/or  shot  coating  material  to 
aquatic  and  terrestrial  invertebrates, 
amphibians  and  reptiles. 

(C)  Applicant  provides  information  on 
the  environmental  fate  and  transport,  if 


any,  of  the  shot  and/or  shot  coating 
material  as  follows; 

(1)  A  statement  that  the  shot  coatings 
and/or  shot  is  or  is  not  chemically  or 
physically  altered  upon  firing.  If  so,  the 
statement  must  describe  any  alterations. 

(2)  An  estimate  of  the  environmental 
half-life  of  the  shot  and/or  shot  coating 
and  a  description  of  the  chemical  form 
of  the  breakdown  products  of  the  shot 
coating  and/or  shot. 

(3)  Information  on  the  Estimated 
Environmental  Concentration  (EEC) 
assimiing  69,000  shot  per  hectare 
(Bellrose  1959)  for: 

(/)  A  terrestrial  ecosystem,  assuming 
complete  erosion  of  material  in  5  cm  of 
soil.  What  would  be  the  EEC  and  does 
the  EEC  exceed  existing  clean  soil 
standards?  (Environmental  Protection 
Agency  [EPA!  standards  for  the  Use  of 
Disposal  of  Sewage  Sludge;  40  CFR  Part 
503).  What  is  the  estimated  EEC  and 
how  does  that  relate  to  the  toxicity 
threshold  for  plants,  invertebrates,  fish 
and  wildlife? 

[ii)  An  aquatic  ecosystem,  assuming 
complete  erosion  of  the  shot  coating 
and/or  shot  in  1  cubic  foot  of  water. 
What  is  the  estimated  EEC,  and  how 
does  it  compare  to  the  EPA  Water 
Quality  Criteria  and  toxicity  thresholds 
in  plants,  invertebrates,  fish  and 
wildlife. 

(D)  Fish  and  Wildlife  Service 
evaluation  of  an  application. 

( 1  ]  The  Service  will  conduct  a  risk 
assessment  using  1  LD50/square  foot  as 
the  level  of  concern  based  on  granular 
pesticides. 

(2)  In  cooperation  with  the  applicant, 
the  Service  will  conduct  a  risk 
assessment  using  the  Quotient  Method 
(Barnthouse  et  al.  1982):  Risk  =  EEC/ 
Toxicological  Level  of  Concern  Compare 
EEC  in  ppm  to  an  effect  level  (e.g.,  LD50 
in  ppm).  If  Q  <  0.1  =  No  Adverse  Effects; 
If  0.1  S  Q  5  10.0  =  Possible  Adverse 
Effects;  If  Q  >  10.0  =  Probable  Adverse 
Effects. 

(ii)  Upon  receipt  of  the  Tier  1 
application,  the  Director  will  review  it 
to  determine  if  the  submission  is 
complete.  If  complete,  the  applicant  will 
be  notified  within  30  days  of  receipt 
that  a  thorough  review  of  the 
application  will  commence.  A  Notice  of 
Review  will  be  published  in  the  Federal 
Register  announcing  the  initiation  of 
review  of  a  Tier  1  application.  Review 
of  a  Tier  1  application  will  be 
concluded  within  60  days  of  the  date 
published  in  the  Notice  of  Review. 

(iii)  If  after  review  of  the  Tier  1  test 
data  materials  the  Service  determines 
that  the  information  does  not 
conclusively  establish  that  the  shot  and 
coating  material  do  not  impose  a 
significant  danger  to  migratory  birds 


and  other  wildlife  and  their  habitats  or 
that  significant  data  are  incomplete,  the 
applicant  will  be  advised  to  proceed 
with  the  additional  testing  described  in 
Tier  2.  The  pubUc  will  be  informed  by 
a  Notice  of  Review  thai  Tier  1  test 
results  are  inconclusive  and  Tier  2 
testing  has  been  recommended. 

(iv)  If  review  of  the  Tier  1  test  data 
results  in  a  preliminary  determination 
that  the  candidate  materials  do  not 
impose  a  significant  danger  to  migratory 
birds  and  other  wildlife  and  their 
habitats,  the  Director  will  publish  in  the 
Federal  Register  a  proposed  rule  stating 
the  Service's  intention  to  approve  this 
shot  and/or  coating.  The  rulemaking 
will  include  a  description  of  the 
chemical  composition  of  the  candidate 
shot  and/or  coating  and  a  synopsis  of 
findings  under  the  standards  required 
for  Tier  1.  If,  at  the  end  of  the  comment 
period,  the  Service  finds  no  technical  or 
scientific  basis  upon  which  to  deny 
approval,  the  candidate  material  will  be 
approved  by  the  publication  of  a  final 
rule  in  the  Federal  Register.  If  as  a 
result  of  the  comment  period,  the 
Service  determines  that  the  information 
does  not  conclusively  establish  that  the 
shot  and/or  coating  material  do  not 
impose  a  significant  danger  to  migratory 
birds  and  other  wildlife  and  their 
habitats,  Tier  2  testing  will  be 
recommended  and  a  Notice  of  Review 
will  be  published  in  the  Federal 
Register.  If  the  applicant  chooses  not  to 
proceed,  the  determination  denying 
approval  will  be  published  in  the 
Federal  Register. 

(3)  Tier  2,  (i)  Upon  determination  that 
Tier  1  information  is  inconclusive,  the 
appUcant  will  be  notified  by  the 
Director  to  submit  a  Tier  2  testing  plan 
for  conducting  further  testing  as 
outlined  in  paragraphs  (b)(3)(ii),  (A),  (B) 
and  (C)  of  this  section.  The  Tier  2 
testing  plan  submitted  by  the  applicant 
will  be  reviewed  by  the  Director  within 
30  days  of  receipt.  The  Director  may 
decline  to  approve  the  plan,  or  any  part 
of  it,  if  deficient  in  any  manner  with 
regard  to  timing,  format  or  content.  The 
Director  shall  apprise  the  applicant 
regarding  what  parts,  if  any,  of  the 
submitted  testing  procedures  need  not 
be  conducted  and  any  modifications 
that  must  be  incorporated  into  the  Tier 
2  testing  plan.  The  Director,  or 
authorized  representative,  may  elect  to 
inspect  laboratory  facilities  to  be  used. 
If  the  plan  is  accepted.  Tier  2  testing 
will  then  be  conducted,  analyzed  and 
reported  by  the  applicant  to  the 
Director. 

[ii]  The  candidate  shot  and/or  coating 
will  first  be  run  through  a  standardized 
test  under  in  vitro  conditions  (see 
below)  that  will  assess  its  erosion  in  an 
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environment  simulating  in  vivo 
conditions  of  a  waterfowl  gizzard,  and 
any  release  of  components  into  a  liquid 
medium.  Erosion  characteristics  will  be 
compared  to  those  of  lead  shot  and  steel 
shot  of  comparable  size.  Following  the 
erosion  rate  testing,  the  candidate  shot 
and/or  coating  will  be  subjected  to  a  30- 
day  acute  toxicity  test  and  a  test  to 
determine  its  affects  on  selected  fish 
and  invertebrates. 

(A)  Conduct  a  standardized  in  \ntro 
test  to  determine  erosion  rate  of  the 
candidate  shot  and/or  coating  using  the 
general  guidelines  as  follows: 
Standardized  Test  for  Erosion  Rate. 
(Ref.:  Kimball,  W.H.,  and  Z.A.  Munir. 
1971.  The  corrosion  of  lead  shot  in  a 
simulated  waterfowl  gizzard.  J.  Wildl. 
Manage.  35(2):360-365.) 

(1)  Typical  Test  Materials. 

Atomic  absorption  spectrophotometer. 
Drilled  aluminum  block  to  suppwrt  test  tubes. 
Thennostatically  controlled  stirring  hot  plate. 
Small  teflon-coated  magnets. 
Hydrochloric  acid  (pH  2.0)  and  pepsin. 
Capped  test  tubes. 
Lead,  steel  and  candidate  shot  (if 
appropriate). 

(2)  Typical  Test  Procedures. 
Hydrochloric  acid  and  pepsin  are  added 
to  each  capped  test  tube  at  a  volume  and 
concentration  that  will  erode  a  single  #4 
lead  shot  at  a  rate  of  5  mg/day.  Three 
test  tubes,  each  containing  either  lead 
shot,  steel  shot  or  candidate  shot  and/ 
or  coating,  are  placed  in  the  aluminum 
block  on  the  stirring  hot  plate.  A  teflon 
coated  magnet  is  added  to  each  test  tube 
and  the  hot  plate  is  set  at  42  degrees 
centigrade  and  500  revolutions  per 
minute.  Erosion  of  shot  and/or  coating 
will  be  determined  on  a  daily  basis  for 
14  consecutive  days  by  weighing  the 
shot  and  analyzing  the  digestion 
solution  with  an  atomic  absorption 
spectrophotometer.  The  14-day 
procedure  will  be  replicated  five  times. 

(3)  Typical  Test  Analyses.  Erosion 
rates  of  the  three  types  of  shot  will  be 
compared  by  appropriate  analysis  of 
variance  and  regression  procedures.  The 
statistical  analysis  wall  determine 
whether  the  rate  of  erosion  of  the 
candidate  shot  and/or  coating  is 
significantly  greater  or  less  than  that  of 
lead  and  steel.  This  determination  is 
important  to  any  subsequent  toxicity 
testing. 

(ii)  Acute  Toxicity  Test— Tier  2 
(Short-term,  30-day  acute  toxicity  test 
using  a  commercially  available  duck 
food.).  Over  a  30-day  period,  conduct  a 
short-term  acute  toxicity  test  that 
complies  with  the  general  guidelines 
described  as  follows: 

[1]  Typical  Test  Materials. 

48  male  and  48  female  hand-reared  mallards 
approximately  6  to  8  months  old. 


Mallards  must  have  plumage  and  body 
conformation  that  resemble  wild  mallards. 

96  outdoor  pens  equipped  with  food 
containers  and  water. 

Laboratory  equipped  to  perform  fluoroscopy, 
required  blood  and  tissue  assays. 

Commercial  duck  food. 

Lead,  steel  and  candidate  shot. 

(2)  Typical  Test  Procedures.  Mallards 
will  be  housed  indi\idually  in  pens  and 
given  ad  libitum  access  to  food  and 
water.  After  3  weeks,  they  will  be 
randomly  assigned  to  6  groups  (8  males 
and  8  females/group),  dosed  with  8 
pellets  of  No.  4  lead,  steel,  or  the 
candidate  shot  and/ or  coatings.  Birds 
will  be  fluoroscoped  1  week  after  dosage 
to  check  for  shot  retention.  Birds  will  be 
observed  daily  for  signs  of  intoxication 
and  mortality  over  a  30-day  period. 
Body  weight  will  be  determined  at  the 
time  of  dosing,  and  at  day  15  and  30  of 
the  test.  On  days  15  and  30  blood  will 
be  collected  by  venipunctiu^  for 
determination  of  hematocrit, 
hemoglobin  concentration  and  other 
specified  blood  chemistries.  All 
survivors  will  be  sacrificed  on  day  30. 
The  liver  and  other  appropriate  organs 
will  be  removed  from  the  sacrificed 
birds  and  from  other  birds  dying  prior 
to  sacrifice  on  day  30  for 
histopathological  analysis.  The  organs 
will  be  analyzed  for  lead  and 
compounds  contained  in  the  candidate 
shot  and/or  shot  coatings.  All  birds  will 
be  necropsied  to  determine  any 
pathological  conditions. 

(3)  Typical  Test  Analyses.  Mortality 
among  the  specified  groups  wrill  be 
analyzed  with  appropriate  chi-square 
statistical  procedures.  Physiological 
data  and  tissue  contaminant  data  will  be 
analyzed  by  analysis  of  variance  or 
other  appropriate  statistical  procedures 
to  include  the  factors  of  shot  type  and 
sex.  Comparison  between  sacrificed 
birds  and  birds  dying  before  sacrifice 
will  be  made  whenever  sample  sizes  are 
adequate  for  meaningful  comparison. 
Procedures  should  be  in  compliance 
with  the  Good  Laboratory  Practices 
Standards  (40  CFR  Part  160).  The 
applicant  will  ensure  that  copies  of  all 
the  raw  data  and  statistical  analyses 
accompany  the  laboratory  reports  and 
final  comprehensive  report  of  this  test 
when  they  are  sent  to  the  Director. 

(C)  Daphnid  and  Fish  Early-Life 
Toxicity  Tests.  Determine  the  toxicity  of 
the  shot  or  shot  coating  (whole  shot  and 
eroded  coating)  to  selected  fish  and 
invertebrates  subject  to  the 
environmental  effects  test  regulations 
developed  under  the  authority  of  the 
Toxic  Substances  Control  Act  (15  U.S.C. 
2601  et  sea.],  as  follows: 

[1]  The  first  test,  the  Daphnid  Acute 
Toxicity  Test  (40  CFR  Section 


797.1300),  is  a  guideline  for  use  in 
developing  data  on  the  acute  toxicity  of 
chemical  substances.  This  guideline 
prescribes  an  acute  toxicity  test  in 
which  daphnids  are  exposed  to  a 
chemical  in  a  static  and  flow-through 
system  with  the  resulting  data  used  by 
the  agencies  to  assess  the  hazard  that 
the  chemical  may  present  to  an  aquatic 
environment. 

(2)  The  second  test  is  the  Daphnid 
Chronic  Toxicity  Test  (40  CFR  Section 
797.1330)  and  is  used  to  develop  data 
on  the  chronic  toxicity  of  chemical 
substances  in  which  daphnia  are 
exposed  to  a  chemical  in  a  renewal  or 
flow-through  system.  The  data  fi-om  this 
test  are  again  used  to  assess  the  hazard 
that  chemical  may  present  to  an  aquatic 
envirorunent. 

(3>  A  third  test.  Fish  EariyLife  Stage 
Toxicity  Test  (40  CFR  Section 
797.1600),  is  required  and  is  a  test  to 
assess  the  adverse  effects  of  chemical 
substances  to  fish  in  the  early  stages  of 
their  growth  and  development.  Data 
from  this  test  are  also  used  to  determine 
the  hazard  a  chemical  may  present  to  an 
aquatic  environment. 

(iii)  After  the  Tier  2  testing  is 
concluded,  the  applicant  will  report  the 
results  to  the  Director.  Submitted 
materials  will  include  test  results  (data 
analysis  reports,  lab  data)  and  a  written 
final  report.  If  after  review  of  the  Tier  2 
test  data  the  Service  determines  that  the 
information  does  not  conclusively 
establish  that  the  shot  and/or  coating 
material  do  not  impose  a  significant 
danger  to  migratory  birds  and  other 
wildlife  and  their  habitats  or  that 
significant  data  are  missing  and/or 
incomplete,  the  apphcant  will  be 
advised  to  proceed  with  the  additional 
testing  described  in  Tier  3.  The  public 
wrill  be  informed  by  a  Notice  of  Review 
that  Tier  2  test  results  are  inconclusive 
and  Tier  3  testing  has  been 
recommended. 

(iv)  If  review  of  the  Tier  2  test  data 
results  in  a  preliminary  determination 
that  the  candidate  shot  and/or  coating 
materials  do  not  impose  a  significant 
danger  to  migratory  birds  and  other 
wildlife  and  their  habitats,  the  Director 
wall  publish  in  the  Federal  Register  a 
proposed  rule  stating  the  Service's 
intention  to  approve  this  shot  and/or 
coating.  The  rulemaking  vdll  include  a 
description  of  chemical  composition  of 
the  candidate  shot  and/or  coating  and  a 
synopsis  of  findings  under  the  standards 
required  at  Tier  2.  If  at  the  end  of  the 
comment  period,  the  Service  finds  no 
technical  or  scientific  basis  upon  which 
to  deny  approval,  the  candidate  shot 
and/or  coating  material  will  be 
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approved  t>v  punlu.jtiua  ot  a  linal  rule 
in  the  Federal  Register.  If.  as  a  result  of 
the  comment  period,  the  Service 
determines  that  the  information  does 
not  conclusively  establish  that  the  shot 
and  coating;  material  do  not  impose  a 
significant  damage  to  migratory  birds 
and  other  wildlife  habitats,  Tier  3 
testing  will  be  recommended  and  a 
Notice  of  Review  will  be  published  in 
the  Federal  Register.  If  the  applicant 
chooses  not  to  proceed,  the 
determination  denying  approval  will  be 
published  in  the  Federal  Register 
denying  approval  of  the  candidate  shot. 

(4)  Tier  3. 

(i)  Upon  determination  that  the  Tier  2 
information  is  inconclusive,  the 
applicant  will  be  notified  by  the 
Director  to  submit  a  Tier  3  testing  plan 
for  conducting  further  testing  as 
outlined  in  paragraphs  (b)(4)(i)  (A)  and 
(B)  of  this  section.  The  Tier  3  testing 
plan  submitted  by  the  applicant  will  be 
reviewed  by  the  Director  within  30  days 
of  receipt.  The  Director  may  decline  to 
approve  the  plan,  or  any  part  of  it,  if 
deficient  in  any  manner  with  regard  to 
timing,  format  or  content.  The  Director 
shall  apprise  the  applicant  regarding 
what  parts,  if  any,  of  the  submitted 
testing  procedure  need  not  be 
conducted  and  any  modifications  that 
may  be  necessary  to  incorporate  into  the 
Tier  3  plan.  The  Director,  or  authorized 
representative,  may  elect  to  inspect 
laboratory  facilities  to  be  used.  If  the 
plan  is  accepted.  Tier  3  testing  will  then 
be  conducted,  analyzed  and  reported  by 
the  applicant  to  the  Director. 

[A]  Chronic  Toxicity  Test— Tier  3 
(Long-term,  8-9  week  toxicity  test  under 
depressed  temperature  conditions  using 
a  nutritionally-deficient  diet.).  Conduct 
a  chronic  exposure  test  under  adverse 
conditions  that  complies  with  the 
general  guidelines  described  as  follows: 
(J)  Typical  Test  Materials. 

36  male  and  36  female  band-reared  mallards 
approximately  6  to  8  months  old.  The 
mallards  must  have  plumage  and  body 
conformation  that  resembles  wild  mallards. 

72  elevated  outdoor  pens  equipped  with  food 
containers  and  waterers. 

Laboratory  equipped  to  perform  fluoroscopy, 
required  blood  and  tissue  assays,  and 
necropsies. 

Whole  kernel  corn. 

Lead,  steel,  and  candidate  shot  with  or 
without  coating,  or  coating,  as  applicable. 

(2)  Typical  Test  Procedures.  (/)  This 
test  will  be  conducted  at  a  location 
where  the  mean  monthly  low 
temperature  during  December  through 
Man:h  is  between  20  and  40  degrees 
Fahrenheit  ( -  6.6  and  4.4  degrees 
centigrade,  respectively).  Mallards  will 
be  individually  assigned  to  elevated 
outdoor  pens  during  the  first  week  of 


Decern L)>T  iinn  k  (  miMiru  to  an  ad 
libitum  diet  of  whole  kernel  com  for  2 
weeks.  Birds  will  be  randomly  assigned 
to  5  groups  (lead  group  of  4  males  and 
4  females.  4  other  groups  of  8  males  and 
8  females/group).  The  lead  group  will  be 
dosed  with  1  size  No.  4  pellet  of  lead. 
One  group  (8  males  and  8  females)  will 
be  dosed  with  8  size  No.  4  pellets  of 
steel  and  the  3  other  groups  (8  males 
and  8  females/group)  will  be  dosed  with 
1.  4  and  8  size  No.  4  pellets  of  candidate 
shot  and/or  coating,  respectively. 

(//)  Birds  will  be  weighed  and 
Huoroscoped  weekly.  All  recovered  shot 
will  be  weighed  to  measure  erosion. 
Blood  parameters  given  in  the  30-day 
acute  toxicity  test  will  again  be 
determined  in  this  procedure.  Body 
weight  and  blood  parameter 
measurements  will  be  made  on  samples 
drawn  at  24  hours  after  dosage  and  at 
the  end  of  days  30  and  60.  At  the  end 
of  60  days,  ail  survivors  will  be 
sacrificed.  The  liver  and  other 
appropriate  organs  will  be  removed 
from  the  sacrificed  birds  and  birds 
dying  prior  to  sacrifice  on  day  60  for 
histopathological  analysis.  The  organs 
will  be  analyzed  for  lead  and  other 
metals  contained  in  the  steel  and 
candidate  shot  and/or  coating.  All  birds 
dying  prior  to  sacrifice  will  be 
necropsied  to  determine  pathological 
conditions  associated  with  death. 

[3]  Typical  Test  Analyses.  Mortality 
among  the  specified  groups  will  be 
analyzed  with  appropriate  chi-square 
statistical  procedures.  Any  effects  on  the 
previously  mentioned  physiological 
parameters  caused  by  the  candidate  shot 
and/or  coating  must  be  significantly  less 
than  those  caused  by  lead  shot  and  must 
not  be  significantly  greater  than  those 
caused  by  steel  shot.  Physiological  data 
and  tissue  contaminant  data  will  be 
analyzed  by  analysis  of  variance  or 
appropriate  statistical  procedures  to 
include  the  factors  of  shot  type,  dose 
and  sex.  Comparisons  between 
sacrificed  birds  and  birds  dying  before 
sacrifice  will  be  made  whenever  sample 
sizes  are  adequate  for  a  meaningful 
comparison.  Procedures  should  be  in 
compliance  with  the  Good  Laboratory 
Practices  Standards  (40  CFR  Part  160). 
The  applicant  will  ensure  that  copies  of 
all  the  raw  data  and  statistical  analyses 
accompany  the  lab  analyses  and  final 
comprehensive  reports  of  this  test  when 
they  are  sent  to  the  Director. 

(B)  Chronic  Dosage  Study— Tier  3 
(Moderately  long-term  study  that 
includes  reproductive  assessment.). 
Conduct  chronic  exposure  reproduction 
trial  with  the  general  guidelines 
described  as  follows: 

(7)  Typical  Test  Materials. 


60  male  and  60  female  hand-reared  first  year 

mallards.  These  mallards  must  have 

plumage  and  body  conformation  that 

resemble  wild  mallards. 
Pens  suitable  for  quarantine  and  acclimation 

and  for  reasonably  holding  5-10  ducks 

each. 
60  elevated,  pens  equipped  with  feeders, 

waterers  and  nest  boxes. 
Laboratory  equipped  to  perform  fluoroscopy 

and  required  blood  assays. 
Com  and  commercial  duck  breeder  mash. 
Steel  and  candidate  shot  and/or  coating,  as 

applicable. 

(2)  Typical  Test  Procedures,  (j) 
Mallards  will  be  randomly  assigned  to 
2  groups  (30  males  and  30  females/ 
group)  in  December  and  held  in  same- 
sex  groups  until  mid-January  (dates 
apply  to  outdoor  test  facility  only  and 
will  reflect  where  in  the  U.S.  tests  are 
conducted).  After  a  3-week  acclimalion 
period,  birds  will  be  provided  an  ad 
libitum  diet  of  com  for  60  days  and  are 
then  paired  (one  pair/pen)  and  switched 
to  commercial  mash.  Dosing  of  the  2 
groups  with  8  pellets  of  No.  4  steel 
(group  1)  and  candidate  shot  and/or 
coating  (group  2)  will  occur  after  the 
acclimation  period  (day  0)  and  redosed 
after  30,  60.  and  90  days. 

[ii]  Birds  will  be  fluoroscoped  1  week 
after  dosage  to  check  shot  retention. 
Males  and  females  will  be  weighed  the 
day  of  initial  dosing  (day  0),  at  each 
subsequent  dosing,  and  at  death.  Blood 
parameters  identified  in  the  30-Day 
Acute  Toxicity  Test  will  again  be 
measured  in  this  test  using  samples 
drawn  at  time  of  weighing.  The  dote  of 
first  egg  will  be  noted  as  will  the  mean 
number  of  days  per  egg  laid.  Laying  will 
be  concluded  after  21  normal, 
uncracked  eggs  are  laid  or  after  150 
days,  at  which  time  the  aduhs  will  be 
sacrificed.  The  liver  and  other 
appropriate  organs  will  be  removed 
from  the  sacrificed  birds  and  from  other 
birds  dying  prior  to  sacrifice  for 
histopathological  analysis.  The  organs 
and  the  11th  egg  will  be  analyzed  for 
compounds  contained  in  the  candidate 
shot  or  shot  coatings.  All  birds  will  be 
necropsied  to  determine  any 
pathological  conditions.  Nests  will  be 
checked  daily  to  collect  eggs.  Any  eggs 
laid  before  pairing  will  be  discarded. 
Eggs  will  be  artificially  incubated  and 
the  percent  shell-less,  percent  eggs 
cracked,  percent  fertility  (as  determined 
by  candling),  and  percent  hatch  of 
fertile  eggs  will  be  calculated  for  each 
female.  Ducklings  will  be  provided  with 
starter  mash  after  hatching.  All 
ducklings  will  be  sacrificed  when 
reaching  14  days  of  age.  Survival  to  day 
14  and  weight  of  the  ducklings  at 
hatching  and  sacrifice  will  be  measured. 
Blood  parameters  identified  in  the  30- 
Day  Acute  Toxicity  Test  will  be 
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measured  using  samples  drawn  when 
sacrificed. 

(3)  Typical  Test  Analyses. 

Any  mortality,  reproauctive 
inhibition  or  effects  on  the  previously 
mentioned  physiological  parameters  by 
the  candidate  shot  and/or  coating  must 
not  be  significantly  greater  that  those 
caused  by  steel  shot.  Percentage  data 
will  be  subjected  to  an  arcsine.  square 
root  transformation  prior  to  statistical 
analyses.  Physiological  and 
reproductive  data  will  be  analyzed  by 
one-tailed  <-tests  (0=0.0,5).  or  other 
appropriate  statistical  procedures. 
Procedures  should  be  in  compliance 
with  the  Good  Laboratory  Practice 
Standards  (40  CFR  Part  160).  The 
applicant  will  ensure  that  copies  of  all 
raw  data  and  statistical  analyses 
accompany  the  lab  analyses  and 
comprehensive  reports  of  this  test  when 
they  are  sent  to  the  Director. 

[li]  After  the  Tier  3  testing  is 
concluded,  the  applicant  will  report  the 
results  to  the  Director.  Submitted 
materials  will  include  test  results  (data 
analysis  reports,  lab  data)  and  a  written 
final  report.  If  after  review  of  the  Tier  3 
test  data  (to  be  completed  60  days  after 
receipt  of  material)  the  Service 
determines  that  the  information  does 
not  conclusively  establish  that  the  shot 
and/or  coating  material  do  not  impose  a 
significant  danger  to  migratory  birds 
and  other  wildlife  and  their  habitats,  or 
that  significant  data  are  incomplete,  the 
applicant  will  be  given  the  option  of 
repeating  the  tests  in  Tier  3  that  were 
deemed  inconclusive.  If  the  applicant 
chooses  not  to  repeat  the  tests,  approval 
of  the  candidate  shot  and/ or  coating  wili 
be  denied.  The  public  will  be  informed 
by  a  Notice  of  Review  that  Tier  3  test 
results  are  inconclusive  and  of  the 
applicant's  decision  not  to  repeat  Tier  3 
testing.  The  publication  will  state  that 
approval  of  candidate  shot  and/or 
coating  is  denied. 

(Hi)  If  review  of  either  the  initial  or 
repeated  Tier  3  test  data  results  in  a 
preliminary  determination  that  the 
candidate  materials  do  not  impose  a 
significant  danger  to  migratory  birds 
and  other  wildlife  and  tneir  habitats,  the 
Director  will  publish  in  the  Federal 
Register  a  proposed  mle  stating  the 
Service's  intention  to  approve  this  shot 
and/or  coating.  The  rulemaking  will 
include  a  description  of  chemical 
composition  of  the  candidate  shot  and/ 
or  coating  and  a  synopsis  of  findings 
under  the  standards  required  by  Tier  3. 
If  at  the  end  of  the  comment  period,  the 
Service  finds  no  technical  or  scientific 
basis  upon  which  to  deny  approval,  the 
candidate  shot  and/or  coating  material 
will  be  approved  by  publication  of  a 
final  rule  in  the  Federal  Register.  If,  as 


a  result  of  the  comment  period  the 
Service  determines  that  the  information 
does  not  conclusively  establish  that  the 
shot  and/or  coating  material  do  not 
impose  a  significant  danger  to  migratory 
birds  and  other  wildlife  and  their 
habitats,  the  applicant  will  be  given  an 
opportunity  to  answer  the  concerns 
expressed  by  the  comments  with 
additional  testing.  The  decision  to 
conduct  additional  testing  will  be 
published  as  a  Notice  of  Review.  If  the 
applicant  chooses  not  to  proceed,  the 
final  determination  denying  approval 
will  be  published  in  the  Federal 
Register. 

(iv)(A)  The  Tier  2  toxicity  tests 
involving  invertebrates  and  early-life 
stage  vertebrates  are  intended  to  assess 
potential  impacts  on  waterfowl  habitat. 
The  three  toxicity  tests  with  waterfowl 
described  in  Tiers  2  and  3  represent  an 
evaluation  of  the  three  major  categories 
of  toxic  effects:  short-term  periodic 
exposure;  chronic  exposure  under 
adverse  environmental  conditions;  and 
chronic  exposure  impact  on 
reproduction.  In  the  appropriate 
situations,  the  test  animals  will  be 
exposed  to  the  candidate  material:  both 
acutely  and  chronically;  both  stressed 
and  non-stressed  by  diet  and 
temperature;  and  with  comparisons 
made  to  lead  and  steel  shot  regarding 
mortality  and  sublethal  effects.  The 
inclusion  of  lead  shot  and  steel  shot 
control  groups  in  the  waterfowl  feeding 
studies  is  considered  necessary  for 
dealing  with  the  experimental 
variability  associated  with  tests  being 
performed  by  different  laboratories 
vmder  a  variety  of  conditions  beyond 
control  of  the  experimental  protocol. 
Toxicity  tests  described  in  this  rule  are 
designed  for  testing  the  effects  of  metal 
or  metalloid  shot.  The  details  of  the 
experimental  procedures  can  be 
modified,  if  necessary,  to  address  the 
specific  composition  and  erosion 
characteristics  of  the  candidate  shot.  If 
the  candidate  shot  is  not  metal  or 
metalloid,  other  testing  procedures  will 
have  to  be  developed  and  approved  to 
evaluate  the  effects  of  the  components 
of  the  candidate  shot  and/ or  coating 
materials. 

(B)  Statistical  analyses  will  be 
performed  on  all  data  from  each  test. 
For  the  purpose  of  this  section  (20.134) 
the  terms  significant  and  significantly 
refer  to  a  (P<0.05)  finding  of 
significance. 

Dated:  October  25, 1995. 
George  T,  Frampton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  96-1179  Filed  1-25-96;  8:45  am) 
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Snapper-Grouper  Fishery  of  the  South 
Atlantic;  Public  Scoping  Meetings 

AGEF4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  scoping  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  is 
holding  two  public  scoping  meetings  to 
solicit  comments  on  the  sale  of  fish  (all 
species)  caught  under  the  recreational 
bag  limits  established  by  the  Council's 
fishery  management  plans  (FMPs)  and 
on  the  issue  of  recreational  catch  and 
the  commercial  bycatch  of  wreckfish 
under  the  Fishery  Management  Plan  for 
the  Snapper-Grouper  Fishery  of  the 
South  Atlantic  (Snapper-Grouper  FMP). 
DATES:  The  public  scoping  meetings  are 
scheduled  to  begin  at  6:30  p.m.  on 
Monday,  February  12,  1996,  in  St. 
Augustine,  FL,  and  will  end  when  all 
business  is  completed. 
ADDRESSES:  The  public  scoping 
meetings  will  be  held  in  conjunction 
with  the  South  Atlantic  Fishery 
Management  Council  public  meetings  to 
be  held  February  12-14.  1996,  at  the 
Ponce  de  Leon,  4000  US  Highway  1 
North,  St.  Augustine,  FL  32095;      - 
telephone:  (800)  228-2821. 

Requests  for  copies  of  public  scoping 
documents  should  be  sent  to  the 
Council  at  the  following  address:  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407^699. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Mahood,  Council  Executive 
Director;  telephone:  (803)  571-4366;  fax: 
(803) 769-4520. 

SUPPLEMENTARY  INFORMATION:  At  the  first 
scoping  meeting,  comments  will  be 
solicited  on  the  sale  of  fish  caught  under 
the  recreational  bag  limits  for  all  species 
as  established  by  the  Council's  FMPs. 
The  Council  has  considered  this  issue 
on  numerous  occasions  over  the  past 
several  years,  and  both  commercial  and 
recreational  fishermen  have  expressed 
concern  about  this  matter.  Currently,  all 
of  the  Council's  FMPs  allow  for  the  sale 
of  fish  taken  in  a  legal  bag  limit.  The 
issue  regarding  the  sale  of  fish  caught 
under  bag  limits  involves  several 
considerations,  including:  (1)  The 
definitions  of  recreational  and 
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cominerLial  nslicruic:;,  ,_>  :Uu  i,:iu;,ai 
question  of  a  "recrHationnI"  fisherman 
selling  his  catch,  and  (3)  the  impacts  of 
selling  fish  caught  under  a  recreational 
bag  limit  on  an  established  (omniercial 
quota  for  the  same  sp«'(.ies.  The  Council 
will  consider  prohibiting  the  sale  of  fish 
caught  by  recreational  fishermen.  The 
Council  is  inviting,  and  will  consider, 
the  views  of  recreational  and 
commercial  fishermen  and  other 
interested  persons  on  this  matter  prior 
to  taking  any  formnl  and  final  action. 
The  Council  is  particularly  interested  in 
hearing  about  the  j/ossihie  imparts  of 
prohibiting  the  sale  of  recreationally 
caught  fish. 

At  the  second  scoping  meeting, 
comments  will  b**  solicited  on  wreckfish 
caught  by  recreational  fishermen  and  on 
the  commercial  bycatch  of  wrecJcfish 
outside  of  the  Blake  Plateau. 
Amendments  3  and  4  to  the  Snapper- 
Grouper  FMP  established  a  management 
program  for  wreckfish  in  the  .South 
Atlantic  region.  A  regulatory  adjustment 
framework  measure  was  also  included 
in  the  Snapper-Grouper  FMP,  allowing 
the  Council  to  set  total  allowable  catch 
each  year  and  at  the  same  time  consider 
other  possible  management  options. 
Amendment  5  to  the  Snapper-Grouper 
FMP  establi.shed  an  individual 
transferrable  quota  (ITQ)  system  in  the 
wreckfish  fishery  that  allows  only  ITQ 
shareholders  to  land  and  sell  wreckfish, 
and  allows  only  permitted  dealers  to 


hanUiij  vv-uLklibii  and  lu  bu>  vviui-khjli 
from  ITQ  shareholders. 

Recent  reports  have  indicated  that 
wreckfish  are  being  caught  by 
recreational  fishermen  fishing  primarily 
for  red  grouper  off  Key  West,  F"L,  and 
that  commercial  snapper-grouper 
fishermen,  especially  off  south  Florida, 
are  observing  an  occasional  wreckfish 
hyf:atch  in  their  fishery.  These  reports 
do  not  indicate  the  catch  frequency  or 
poundage,  catch  disposition,  nor  the 
number  of  fishermen  targeting 
wreckfish. 

The  Council  is  considering  the 
following  management  options  for 
regulating  this  fishery:  (1)  No  action 
(i.e.,  continue  to  prohibit  the  taking  or 
landing  of  wreckfish  in  the  South 
Atlantic  region  except  by  ITQ 
shareholders);  (2)  .set  a  recreational  bag 
limit  of  one  or  two  fish  per  fisherman 
per  tnp;  (3)  set  a  recreational  bag  limit 
of  one  or  two  fish  per  boat  per  trip;  (4) 
set  a  recreational  bag  limit  of  one  or  two 
fish  per  boat  per  day;  (5)  set  an 
undetermined  recreational  bag  limit;  (6) 
.set  a  bag  limit  of  one  or  two  fish  per 
boat  p«r  trip  for  commercial  fishermen 
i.i  the  South  Atlantic  region  who  are  not 
wreckfish  I  I'Q  shareholders;  (7)  set  a  bag 
limit  ot  one  or  two  tisii  per  boat  per  day 
for  commercial  fishermen  in  tno  South 
.\tlantic  region  who  are  not  wreckfish 
ITQ  shareholders;  (8)  set  a  bag  limit  of 
one  or  two  fish  per  boat  per  trip  fur 
commercial  fishermen  in  the  so'th 


i  luiiiia  aroa  who  aru  not  wreckfish  ITQ 
shareholders;  (9)  set  a  bag  limit  of  one 
to  two  fish  per  boat  per  day  for 
commercial  fishermen  in  the  south 
Florida  area  who  are  not  wreckfish  ITQ 
shareholders;  (10)  allow  for  an 
undetermined  commert;ial  bag  limit  in 
the  South  Atlantic  region:  and  (11) 
allow  for  an  undetermined  commercial 
bag  limit  only  in  the  south  Florida  area. 

Written  public  comments  on  the 
subjects  of  the  scoping  meetings,  as  well 
as  any  Council  scoping  documents 
made  available  to  the  public,  may  be 
submitted  to  the  Council  from  the  time 
of  the  scoping  meetings  until  such  time 
as  the  Council  has  prepared  appropriate 
and  related  public  hearing  documents 
that  are  available  for  public  comment. 
For  copies  of  the  pul)li(:  scoping 
documents,  see  ADDRESSES. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  February  5,  1996  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  January  22.  1996. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-1426  Filed  1-25-96;  8:45  ami 
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CEPARTMENT  OP  AGRICULTURE 
Office  of  the  Secretary  of  Agriculture 

yV  )  ver  rt  Penalties  'cr  Small  Business 

ir  J  Redui::n()  ihe  Frequency  of 
Reports 

agency:  Office  of  the  Secretary  of 
Agriculture,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
the  Department  of  Agriculture's  policy 
for  the  waiver  of  penalties  for  small 
businesses  and  the  reduction  of  the 
frequency  of  reports  required  to  be  made 
by  the  public.  In  April  1995.  the 
President  directed  heads  of  executive 
branch  agencies  to  use  their  discretion 
to  waive,  in  appropriate  circumstances, 
the  imposition  of  all  or  a  portion  of 
penalties  on  small  businesses  and, 
where  feasible  and  authorized  by  law.  to 
cut  by  one-half  the  frequency  with 
which  regularly  scheduled  reports  are 
required,  by  rule  or  policy,  to  be 
provided  to  the  United  States 
Govemrtient.  The  Secretary  of 
Agriculture  issued  Secretary's 
Memorandum  3031-1,  effective  October 
10,  1995,  implementing  the  President's 
directive. 

FOR  FURTHER  INFORMATION  CONTACT; 
William  Jenson,  Senior  Counsel, 
Regulatory  Division,  Office  of  the 
General  Counsel,  USDA.  room  2402, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC.  20250:  (202)  720- 
2453 

SUPPLEMENT Afit  l.NFORMATiON:  On  April 
21,  1995,  the  President  issued  a 
memorandum  to  heads  of  executive 
branch  agencies  directing  that  each:  (1) 
use  his  or  her  discretion  to  waive 
penalties  imposed  on  small  businesses 
where  appropriate;  (2)  where  feasible 
and  authorized  by  law.  cut  by  one-half 
the  frequency  with  which  regularly 
scheduled  reports  are  required,  by  rule 
or  policy,  to  be  provided  to  the  United 


States  Government;  and  (3)  submit  a 
plan  to  the  Director  of  the  Office  of 
Management  and  Budget  describing  the 
actions  the  agency  will  take  to 
implement  the  President's  April  21, 
1995,  memorandum.  The  President's 
memorandum  was  published  in  the 
Federal  Register  on  April  26,  1995.  at 
60  FR  20621-20622. 

The  Department  of  Agriculture's  plan 
to  implement  the  President's  April  21, 
1995,  memorandum  was  approved  by 
the  Director  of  the  Office  of 
Management  and  Budget,  and  the 
Secretary  of  Agriculture's  memorandum 
implementing  the  President's  directive 
became  effective  on  October  10, 1995. 

This  notice  serves  to  notify  small 
businesses  and  the  public  of  the 
Department  of  Agriculture's  policy 
regarding  the  waiver  of  penalties  for 
small  businesses,  and  the  Department  of 
Agriculture's  policy  regarding 
reductions  in  the  frequency  with  which 
regularly  scheduled  reports  are 
required,  by  rule  or  policy,  to  be 
provided  to  the  Department  of 
Agriculture.  These  Department  of 
Agriculture  policies  are  set  forth  in 
Secretary's  Memorandum  3031-1  which 
reads  as  follows: 
[Secretary's  Memorandum  3031-1) 

Waiver  of  Penalties  for  Small  Business  and 
Cutting  Frequency  of  Reports 

I'he  Secretary  administers  a  number  of 
statutes  that  authorize  the  Secretary  to 
impose  penalties  for  violations  of  those 
statutes,  of  regulations  issued  under  those 
statutes,  and  of  contracts  and  agreements 
executed  under  those  statutes.  The  Secretary 
administers  a  number  of  programs  under 
which  the  public  is  required,  by  regulation  or 
policy,  to  provide  USDA  with  regularly 
scheduled  reports.  The  President  issued  a 
memorandum  on  April  21, 1995,  to  the  heads 
of  executive  branch  agencies  directing  that 
each: 

a.  use  his  or  her  discretion  to  waive  the 
imposition  of  all  or  a  portion  of  penalties  on 
small  businesses; 

b.  cut  by  one-half  the  frequency  with 
which  regularly  scheduled  reports  are 
required,  by  rule  or  policy,  to  be  provided  to 
the  United  States  Government;  and 

c.  submit  a  plan  to  the  Director  of  the 
Office  of  Management  and  Budget  describing 
the  actions  the  agency  will  take  to  implement 
the  penalty  waiver  policy  and  the  reporting 
frequency  policy  described  in  the  President's 
April  21,  1995,  memorandum. 

2  Purpose 


a.  This  Memorandum  implements  the 
President's  policy  to  waive  penalties  for 
small  businesses  and  to  reduce  the  frequency 
of  reports  required  to  be  made  by  the  public. 

b.  Neither  the  President's  policy  to  waive 
penalties  for  small  businesses  and  to  reduce 
the  frequency  of  reports  required  to  be  made 
by  the  public  nor  this  Memorandum  applies 
to: 

(1)  matters  related  to  law  enforcement, 
national  security,  or  foreign  affairs; 

(2)  the  importation  of  exportation  of 
prohibited  or  restricted  items; 

(3)  United  States  Government  taxes,  duties, 
fees,  revenues,  or  receipts;  or 

(4)  USDA  agencies  whose  principal 
purj>ose  is  the  collection,  analysis,  and 
dissemination  of  statistical  information. 

3.  Definitions 

For  the  purposes  of  this  Memorandum,  the 
following  terms  shall  have  the  meanings  set 
forth  in  this  paragraph. 

a.  Administering  agency.  The  USDA 
agency  that  administers  the  statute, 
regulation,  contract,  or  agreement  under 
which  penalties  may  be  imposed. 

b.  Corrective  action.  Action  taken  by  a 
small  business  to  correct  a  violation  or  to 
achieve  compliance. 

c.  Covered  penalty.  Any  penalty  that  may 
be  imposed  for  a  violation  of  a  statute, 
regulation,  contract,  or  agreement  for  which: 

(1)  the  violator  has  made  a  good  faith  effort 
to  comply  with  the  statute,  regulation, 
contract,  or  agreement  that  has  t)een  violated; 

(2)  the  violation  does  not  constitute  a 
violation  of  criminal  law; 

(3)  the  violation  did  not  result  in  a 
significant  threat  to  health,  safety,  or  the 
environment; 

(4)  the  violation  can  be  corrected  or  the 
violator  can  achieve  compliance; 

(5)  an  adjudicatory  action  has  not  been 
instituted;  and 

(6)  the  Secretary  is  pemiitted  by  law  or  has 
discretion  under  applicable  statutes, 
regulations,  contracts,  or  agreements  to  waive 
all  or  a  portion  of  the  penalty. 

d.  Good  faith  effort  to  comply  with  the 
statute,  regulation,  contract,  or  agreement 
that  has  been  violated.  Conduct  that  results 
in  a  violation  of  a  statute,  regulation, 
contract,  or  agreement,  but  circumstances 
surrounding  the  violation  indicate  that  (1) 
the  violator  did  not  know  that  the  conduct 
constituted  a  violation  and  the  violator  did 
not  intend  to  commit  the  violation;  (2)  the 
violator  made  every  reasonable  effort  to 
comply  with  the  statute,  regulation,  contract, 
or  agreement;  or  (3)  the  violator  knew  that 

.  the  conduct  constituted  a  violation,  but  due 
to  circumstances  beyond  the  violator's 
control  it  was  impossible  for  the  violator  to 
comply,  and  the  violator  brought  the 
violation  to  the  attention  of  appropriate 
USDA  officials  in  an  expeditious  manner. 
(The  term  good  faith  effort  to  comply  with  the 
statute,  regulation,  contract,  or  agreemeni 
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that  has  been  violated  does  not  include  any 
circumstance  in  which:  the  violation  was 
malicious:  the  violator  had  previously  been 
found  to  have  violated  the  same  statute, 
regulation,  contract,  or  agreement:  or  the 
violator  had  previously  been  informed  that 
the  conduct  that  resulted  in  the  violation  is 
prohibited  by  statute,  regulation,  contract,  or 
agreement.) 

e.  Penalty.  Any  sanction  that  may  be 
imposed  directly  by  the  Secretary.  (The  term 
penalty  does  not  include:  liquidated 
damages:  any  restitution  for  damages  suffered 
by  USDA:  any  action  that  either  permanently 
or  tempmrarily  excludes  a  small  business 
from  entering  into  a  transaction  with  USDA; 
or  any  sanction  that  may  be  imposed  by  a 
USDA  grantee  or  subgrantee  even  if  the 
sanction  may  be  imposed  as  a  result  of 
conditions  required  by  USDA  for  the  grant.) 

f.  Penalty  Modification  Coordinator.  The 
individual  appointed  by  a  USDA  agency  in 
accordance  with  paragraph  5  of  this 
Memorandum. 

g.  SecKtary  The  Secretary  of  the  United 
States  Department  of  Agriculture  or  any 
individual  to  whom  the  Secretary  delegates 
authority. 

h.  Significant  threat  to  health,  safety,  or  the 
environment.  Any  conduct  that  is  likely  to 
result  in: 

(1)  death,  injury,  illness,  or  spread  of 
diseases  or  pests  to  any  human,  animal,  or 
plant:  or 

(2)  material  harm  to  the  environment. 

i.  Small  business.  Any  sole  proprietorship, 
joint  venture,  piartnership,  corporation, 
association,  or  other  legal  entity  that: 

(1)  employed  500  or  fewer  individuals  at 
the  time  of  the  alleged  violation:  or 

(2)  in  the  tax  year  immediately  preceding 
the  alleged  violation,  had  gross  receipts  of 
$1,000,000  or  less. 

j.  USDA.  The  United  States  Department  of 
Agriculture. 

4.  Waiver  of  Penalties 

a.  If  a  penalty  may  be  im[>osed  on  the  small 
business  by  the  Secretary,  the  administering 
agency  shall  determine  whether  the  penalty 
is  a  covered  penalty.  If  the  administering 
agency  determines  the  p>enalty-to  be  a 
covered  penalty,  the  administering  agency 
shall: 

(1)  provide  a  copy  of  this  Memorandum  to 
the  small  business  on  which  the  ()enalty  may 
be  imposed;  and 

(2)  notify  the  small  business  that  the 
imposition  of  all  or  a  portion  of  a  (lenalty  can 
be  waived  as  agreed  by  the  small  business 
and  the  agency,  if  corrective  action  can  be 
achieved  within  the  time  to  be  established  in 
the  sole  discretion  of  the  administering 
agency.  The  penalty  shall  be  waived,  in 
whole  or  in  part,  if  the  administering  agency 
and  the  small  business  agree  in  writing  as  to 
the  waiver  of  the  penalty,  the  administering 
agency  establishes  the  time  within  which 
correction  action  is  to  be  taken,  and  the  small 
business  takes  corrective  action  within  the 
time  established  by  the  administering  agency. 

b.  If  the  small  business  takes  corrective 
action,  but  fails  to  do  so  within  the  time 
established  in  accordance  with  paragraph 
4a(2)  of  this  Memorandum  by  the 
administering  agency,  the  administering 


agency  may  reduce  the  amount  of  any 
monetary  penalty  that  may  be  imposed  for 
the  violation  up  to  the  amount  spent  by  the 
small  business  for  corrective  action.  When 
determining  whether  to  reduce  a  monetary 
f)enalty  in  accordance  with  this 
subparagraph,  the  administering  agency  shall 
take  into  account  the  time  in  which  the  small 
business  took  corrective  action  and  any 
difficulties  the  small  business  encountered 
when  doing  so. 

c.  Any  administering  agency  that  waives  a 
penalty  in  accordance  with  paragraph  4a  or 
4b  of  this  Memorandum  shall  issue  a  written 
statement  to  the  small  business  stating  that 
corrective  action  has  been  taken,  that  the 
imposition  of  all  or  a  portion  of  the  penalty 
has  t)een  waived,  the  manner  in  which  the 
penalty  has  been  waived,  and  the  amount  or 
type  of  any  remaining  ptenalty  that  may  be 
imftosed. 

d.  The  use  of  appropriate  alternative 
dispute  resolution  techniques  to  assist  in  the 
determination  whether  a  penalty  will  be 
waived  as  authorized  by  this  Memorandum 
is  encouraged. 

e.  Each  Under  or  Assistant  Secretary  shall 
submit  a  quarterly  refmrt.  starting  January  1, 
1996,  to  the  Secretary  of  Agriculture 
describing  actions  taken  pursuant  to  this 
Memorandum.  Each  quarterly  report  must 
include  each  penalty  that  has  been  waived 
during  the  quarter,  the  manner  in  which  each 
p>enalty  has  been  waived,  the  corrective 
action  taken  by  the  small  business,  and  the 
amount  or  type  of  any  remaining  pmnalty. 

5.  Penalty  Modificahon  Coordinator 

Each  administering  agency  that 
administers  any  program  under  which  the 
Secretary  is  permitted  by  law  or  has 
discretion  to  waive  the  imposition  of  a 
p>enalty  shall  appoint  a  Penalty  Modification 
Coordinator  who  shall  be  responsible  for  the 
implementation  of  paragraphs  4  and  6  of  this 
Memorandum  in  the  administering  agency. 

6.  Notification 

a.  Each  Penalty  Modification  Coordinator 
shall  provide  to  each  employee  of  the 
administering  agency  who  has  authority  to 
assess  penalties  or  to  recommend  the 
assessment  of  penalties: 

(1)  a  copy  of  this  Memorandum:  and 

(2)  the  name,  address,  and  telephone 
number  of  the  Penalty  Modification 
Coordinator,  who  shall  be  available  to  answer 
questions  concerning  the  implementation  of 
this  Memorandum  posed  by  agency 
employees. 

b.  Small  businesses  shall  be  notified  of  this 
Memorandum  by  publication  of  this 
Memorandum  in  the  Federal  Register. 

7.  Reporting  Frequency 

a.  Except  as  provided  in  paragraph  7c  of 
this  Memorandum,  each  agency  shall  reduce 
by  at  least  one-half  the  frequency  with  which 
regularly  scheduled  rejxirts  required,  by 
regulation  or  policy  in  effect  on  April  21, 
1995,  must  be  provided  to  USDA. 

b.  Policy  changes  necessary  to  comply  with 
paragraph  7a  of  this  Memorandum  shall  be 
implemented  no  later  than  November  1, 
1995.  Regulatory  changes  necessary  to 
comply  with  paragraph  7a  of  this 


Memorandum  shall  be  effective  no  later  than 
January  1,  1996. 

c.  The  frequency  with  which  regularly 
scheduled  reports  shall  be  provided  to  USDA 
shall  not  be  reduced  pursuant  to  paragraph 
7a  of  this  Memorandum  if: 

(1)  the  frequency  with  which  the  report  is 
provided  to  USDA  is  required  by  statute: 

(2)  the  report  is  required  to  be  provided  to 
USDA  as  a  condition  of  continued 
employment  with  USDA.  execution  of  a 
contract  with  USDA.  or  receipt  of  a  loan, 
grant,  guarantee,  or  t)enefit  from  USDA:  or 

(3)  the  Secretary  of  Agriculture  determines 
that  the  reduction  of  the  frequency  with 
which  the  regularly  scheduled  rep>ort  is 
provided  to  USDA — is  not  legally 
fiermissible;  would  not  adequately  protect 
health,  safety,  or  the  environment;  would  be 
inconsistent  with  achieving  regulatory 
flexibility  or  reducing  regulatory  burdens;  or 
would  impede  the  effective  administration  of 
a  USDA  program. 

8.  ECEective  Date 

This  Memorandum  shall  be  effective  on 
October  10.  1995. 

9.  Eflect  on  Other  Agency  Penalty  Waiver 
Policies 

To  the  extent  that  any  administering 
agency  policy  regarding  the  waiver  of 
covered  penalties  is  inconsistent  with  this 
Memorandum,  the  policy  shall  be  revoked  or 
modified  to  conform  to  this  Memorandum  no 
later  than  November  1, 1995.  To  the  extent 
that  any  administering  agency  regulations 
regarding  the  waiver  of  covered  penalties  is 
inconsistent  with  this  Memorandum,  the 
regulations  shall  be  revoked  or  modifled  to 
conform  to  this  Memorandum  no  later  than 
lanuary  1,  1996.  This  Memorandum  does  not 
affect  any  administering  agency  policy  to 
waive  penalties  that  is  not  inconsistent  with 
this  Memorandum. 

10.  Termination  or  Modification 

This  Memorandum  may  be  terminated  or 
modified  by  the  Secretary  of  Agriculture  at 
any  time. 

11.  judicial  Review 

This  Memorandum  is  intended  only  to 
improve  the  internal  management  of  USDA 
and  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law 
or  equity  by  a  party  against  the  United  States, 
USDA.  the  officers  or  employees  of  the 
United  States  or  USDA,  or  any  other  jjerson. 
Neither  this  Memorandum  nor  the  waiver  of 
any  penalty  in  accordance  with  this 
Memorandum  shall  affect  the  date  on  which 
the  imposition  of  a  penalty  shall  be 
considered  to  be  final  agency  action  for  the 
purposes  of  judicial  review. 

Done  in  Washington.  DC,  this  22nd  day 
of  January,  1996. 
Dan  Glickman, 
Secretary  of  Agriculture. 
(FR  Doc.  96-1415  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  3410-01-M 


Food  and  Consumer  Service 

Information  Conect  r^-  Requii-ements 
Submitted  for  Puolic  Comment  and 
^Recommendation 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Consumer  Service  (FCS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection  regarding  Form  FCS-583, 
Employment  and  Training  (E&T) 
Program  Report  (0MB  0584-0339). 
Comments  will  be  included  in  the 
request  for  Office  of  Management  and 
Budget  (0MB)  approval  and  will 
become  a  matter  of  public  record. 

DATES:  Written  comments  and 
recommendations  for  the  proposed 
information  collection  must  be  received 
by  March  26, 1996. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  the  form  and 
instructions  to  the  Work  Program 
Section,  Program  Design  Branch, 
Program  Development  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Room  716, 
Alexandria,  VA  22302.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Work  Program  Section,  FCS,  at  (703) 
305-2762. 

SUPPLEMENTARY  INFORMATION:  Type  of 
Information  Collection  Request: 
Extension  of  an  information  collection 
currently  approved  by  0MB  that  will 
expire  on  January  31,  1996.  The  agency 
wishes  to  extend  the  approval  past  the 
current  expiration  date  without  making 
any  material  change  in  the  collection 
instrument,  instructions,  or  frequency  of 
collection.  Readers  should  be  aware  that 
changes  that  would  impact  this 


reporting  burden  are  being  discussed  as 
part  of  the  welfare  reform  debate 
currently  underway.  Should  any  of  the 
proposed  legislative  changes  pass  soon, 
it  is  expected  that  the  reporting  burden 
associated  with  the  Food  Stamp 
Employment  and  Training  Program  will 
change.  Unfortunately,  it  is  not  known 
what  the  changes  will  be  or  when  they 
may  be  effective.  The  agency  would 
prefer  to  wait  for  the  legislative  changes 
to  be  decided  before  it  takes  action  on 
the  extension  of  the  current  reporting 
burden.  However,  the  current  burden 
will  expire  too  soon  for  that  to  happen. 
Therefore,  the  agency  is  proceeding 
with  the  activity  necessary  to  extend  the 
current  reporting  burden,  but  cautions 
readers  that  changes  are  likely  in  the 
near  future. 

Title  of  Information  Collection:  E&T 
Program  Report.  Form  Number:  FCS- 
583.  {7se;  Title  7  CFR  273.7(c)(6) 
requires  State  agencies  to  submit 
quarterly  E&T  Program  reports 
containing  monthly  figures  for 
participation  in  the  program.  The  FCS- 
583  report  includes  the  number  of 
participants  newly  work  registered; 
work  registrants  exempted  from  the  E&T 
Program;  participants  who  volunteered 
and  began  an  approved  E&T  component; 
E&T  mandatory  participants  who  began 
an  approved  E&T  component;  work 
registrants  sent  a  Notice  of  Adverse 
Action  for  failure  to  comply  with  E&T 
Program  requirements;  and  the  number 
of  applicants  denied  food  stamp 
certification  orTecertification  for  failure 
to  comply  with  an  E&T  Program 
component.  The  first  quarterly  report 
includes  the  number  of  work  registered 
persons  in  a  state  as  of  October  of  the 
new  fiscal  year.  The  final  quarterly 
report  contains  the  number  of  work 
registrants  exempted  as  part  of  a 
category  of  persons  during  the  course  of 
the  year  separated  by  the  specific 
reasons  for  the  exemptions;  and  the 
number  of  participants  (E&T  Program 
mandatory  and  volunteers)  placed  in 
each  E&T  component  offered  by  the 
State  agency.  This  collection  of 
information  is  used  by  FCS  to  determine 
whether  States  have  met  their  mandated 
performance  standards.  Frequency:  The 
FCS-583  report  must  be  completed  and 
submitted  to  FCS  on  a  quarterly  basis  by 
the  45th  day  following  the  end  of  the 
quarter.  Affected  Public:  State  and  local 
government.  Number  of  Respondents: 
3,520,853.  Total  Annual  Burden  Hours: 
258,416. 

Dated:  January  16.  1996. 
William  E.  Ludwig, 

Administrator.  Food  and  Consumer  Service. 
!FR  Doc.  ^6-1418  Filed  1-25-96;  8:45  am) 

BILLING  CODE  3410-30-U 


Forest  Service 

Trails  Management  Plan— Santa  Lucia 
Ranger  District;  Los  Padres  National 
Forest,  San  Luis  Obispo  County,  CA 

ACTION:  Notice  of  intent  to  withdraw  an 
environmental  impact  statement. 

SUMMARY:  A  Notice  of  Intent  was 
published  in  the  Federal  Register  on 
May  17,  1990  (Vol.  55,  No.  96,  pages 
20486  and  20487)  indicating  that  an 
Environmental  Impact  Statement  (EIS) 
would  be  prepared  to  develop  a  Trails 
Management  Plan  for  the  San  Luis 
Obispo  County  portion  of  the  Los  Padres 
National  Forest.  That  notice  of  Intent  is 
hereby  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  notice  of 
withdrawal  may  be  directed  to  Manuel 
Madrigal,  ID  Team  Leader,  Santa  Lucia 
Ranger  District,  1616  North  Carlotti 
Drive,  Santa  Maria,  CA  93454,  (805) 
925-9538. 
David  W.  Dahl 
Forest  Supervisor. 
[FR  Doc.  96-1269  Filed  1-25-96;  8:45  ami 

BILUNQ  COOE  3410-11-M 


Supplement  to  the  Final  Environmental 
Impact  Statement  for  the  Mt  Hood 
Meadows  Ski  Area,  Mt  Hood  h4ational 
Forest,  Hood  River  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  supplement 
a  final  environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  a  supplement  to  the  final 
environmental  impact  statement  (EIS) 
for  the  Mt.  Hood  Meadows  Ski  Area  on 
the  Hood  River  Ranger  District  of  the 
Mt.  Hood  National  Forest.  The  final  EIS 
and  Record  of  Decision  (ROD)  for  the 
Mt.  Hood  Meadows  Ski  Area  were 
released  in  May  1991.  The  ROD  was 
reversed  by  the  Regional  Forester  in 
November  1991,  based  on  inadequate 
cultural  analysis.  In  May  1995,  Mt. 
Hood  Meadows  Ski  Resort  submitted  a 
revised  application  for  a  new  Master 
Plan.  The  revised  application  proposes 
to  expand  the  existing  day  use  ski  area 
to  a  full  season  ski/recreaction  area  with 
increased  capacity  and  permit  area.  It 
also  withdraws  their  previous  proposal 
to  establish  the  ski  area  as  a  year-round 
destination  resort  with  overnight 
housing.  The  alternatives  will  be  revised 
based  on  the  new  proposed  action  and 
additional  analysis  that  is  conducted. 
The  environmental  analysis  will  be 
documented  as  a  supplement  to  the 
existing  analysis.  The  decision  on  a  new 
master  plan  will  be  a  conceptual 
decision  that  amends  the  Mt.  Hood 


UMI 


2482 


Federal  Register  /  Vol.  61.  No.  18  /  Friday,  January  2fi.  1996  /  Notices 


National  Forfsi  i^-jiia  aiiu  kl'soutcl' 
Management  Plan  (1991).  The 
construction  of  any  improvements  or 
new  facilities  authorized  in  the  new 
master  plan  will  be  dependent  upon 
*  future  site  specific  environmental 
analysis  and  decisions. 

The  Federal  Highway  Administration 
(FHWA)  has  requested  the  Forest 
Service  analyze  the  improvements  to  the 
Mt.  Hood  Meadows  access  road  through 
the  ski  area  EIS.  rather  than  through  a 
separate  environmental  document.  As  a 
cooperating  agency.  FHWA  will  review 
the  supplemental  EIS  and  sign  a  ROD 
for  its  approval  and  funding  actions 
related  to  the  access  road.  The  decision 
on  the  road  improvements  will  be  site- 
specific,  not  conceptual,  and  would 
authorize  construction  of  any 
improvements.  FHWA  decisions  would 
be  implemented  in  accordance  with  23 
CFRPart  771. 

ADDRESSES:  Submit  written  comments 
to  Roberta  Moltzen,  Forest  Supervisor. 
Mt.  Hood  National  Forest,  2955  NW 
Division  Street,  Gresham,  Oregon  97030, 
FOR  FURTHER  INFORMATION  CONTACT: 
Ken  Davis,  Hood  River  Ranger  District, 
Mt.  Hood  National  Forest.  6780  Hwy. 
35,  Mt.  Hood-Parkdale,  Oregon  97041. 
Telephone:  (541)  352-6002. 
SUPPLEMENTARY  INFORMATION:  The 
original  proposed  action  was  to 
establish  Mt.  Hood  Meadows  Ski  Area 
as  a  full-season  destination  resort  with: 
a  capacity  of  15,000  persons;  1,500  units 
of  overnight  housing  on  National  Forest 
System  lands;  12  lifts  and  1,166 
developed  acres  of  skiing;  46,3  acres  of 
parking;  and  miscellaneous  winter  and 
summer  uses.  An  expansion  of  the 
existing  permit  area  by  855  acres  was 
also  proposed. 

The  May  1995  Record  of  Decision 
would  have  authorized  expansion  of  Mt. 
Hood  Meadows  from  a  day-use  ski  area 
to  a  full-season  regional  resort  with:  a 
maximum  capacity  of  15,000  persons; 
500  units  of  overnight  housing  on 
National  Forest  System  lands;  14  lifts 
and  1.165  developed  acres  of  skiing; 
parking  based  upon  an  average  car 
occupancy  and  transit  ridership 
formula;  and  miscellaneous  winter  and 
summer  uses.  An  expansion  of  the 
permit  area  by  796  acres  would  have 
been  authorized. 

Since  the  reversal  of  the  May  1991 
decision,  additional  cultural  resource 
analysis  has  been  conducted;  the 
Northwest  Forest  Plan  has  designated 
portions  of  the  proposed  permit 
expansion  area  as  Late  Successional 
Reserve  and  Tier  II  Watershed;  and 
additional  facilities  authorized  under 
the  ski  area's  1978  Master  plan  (Gulch 
chairlift  and  Hood  River  Meadows  base 


area  expansion)  have  been  approved 
and  constructed.  In  May  1995,  Mt.  Hood 
Meadows  resort  submitted  a  revised 
application  for  a  new  Master  Plan. 
FHWA  has  also  requested  that 
improvement  of  the  Mt.  Hood  Meadows 
access  road  be  analyzed  in  the  ski  area 
EIS,  rather  than  through  a  separate 
environmental  document. 

The  new  proposed  action  would 
expand  the  existing  day-use  ski  area  to 
a  full-season  ski/recreation  area  with:  a 
capacity  of  15,210  persons;  15  chairlifts, 
an  unspecified  number  of  surface  lifts 
and  associated  ski  terrain;  36.9  acres  of 
parking;  overnight  use  of  skier  service 
facilities  for  ski/snowboard  camps; 
miscellaneous  winter  uses;  and  summer 
recreation  facilities  and  uses.  An 
expansion  of  the  existing  permit  area  by 
796  acres  is  proposed.  The  new 
proposed  action  includes  amending  the 
Mt.  Hood  National  Forest  Land  and 
resource  Management  Plan  to  permit  ski 
area  expansion  and  adoption  of  a  new 
master  plan. 

FHWA  proposes  to  improve  0.7  mile 
of  Oregon  Highway  35  and  0.6  mile  of 
the  Mt.  Hood  Meadows  access  road 
(Forest  Road  3555)  to  improve  safety 
and  to  accommodate  projected  growth 
in  traffic  levels  and  expansion  of  the  ski 
area.  These  improvements  will  be 
analyzed  through  the  supplemental  EIS. 
The  FHWA  will  make  a  separate  ROD 
for  the  road  improvements. 

The  supplement  will  be  prepared  and 
circulated  in  the  same  manner  as  the 
draft  and  final  EIS  (40  CFR  1502.9). 
Comments  received  on  the  draft 
supplemental  EIS  will  be  considered  in 
the  preparation  of  the  final  supplement. 
The  draft  supplement  is  expected  to  be 
available  for  public  review  and 
comment  in  April  1996.  The  comment 
period  on  the  draft  supplement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  supplement  to  the 
EIS  must  structure  their  participation  in 
the  environmental  review  of  the 
proposal  so  that  it  is  meaningfuFand 
alerts  an  agency  to  the  reviewer  position 
and  contentions.  Vennont  Yankee 
Nuclear  Power  Corp.  v.  NRDC,  435  U.S. 
519.533  (1978).  Also  environmental 
objections  that  could  be  raised  at  the 
draft  supplemental  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
Supplemental  EIS  may  be  waived  or 
dismissed  by  the  courts.  Citv  of  Angaon 
V.  Model,  803  F.2d.  1016,  1022  (9th  Cir. 


I'jyb)  and  discuii.-^m  Heritages,  Inc.  v. 
Hams.  490f.  Supp.  1334,  1338  (E,D. 
Wis.  1980). 

Comments  on  the  draft  supplement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
supplement.  Comments  may  also 
address  the  adequacy  of  the  supplement 
or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
supplement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

At  the  end  of  the  comment  period  on 
the  draft  supplement,  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
Supplemental  EIS.  The  final 
supplement  is  scheduled  to  be 
completed  by  July  1996. 

The  Responsible  Official,  Forest 
Supervisor  Roberta  Moltzen  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  Supplemental  EIS,  and 
applicable  laws,  regulations,  and 
policies.  The  responsible  official  will 
document  the  decision  and  rationale  for 
the  Mt.  Hood  Meadows  Ski  Area  in  the 
Record  of  Decision.  The  Forest  Service 
decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
Part  217). 

Dated.  )anuary  19,  1996, 
Roberta  Moltzen, 

Forest  Supervisor. 

|FR  Doc.  96-1383  Filed  1-25-96;  8:45  ami 

BiLUNQ  CODE  M10-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyard;  Crockett 
Livestock  Sales  Co.,  Inc.;  Maury  City, 
Tennessee;  Correction 

On  November  29,  1995,  a  notice  was 
published  in  the  Federal  Register  (95 
FR  29119)  giving  notice  of  the  deposting 
for  certain  stockyards  listing  their 
facility  number,  name,  location,  and 
date  of  posting. 

This  notice  is  to  correct  the  notice  for 
deposting  of  Crockett  Livestock  Sales, 
Inc.,  Maury  City,  Tennessee.  The  market 
below  is  still  posted  with  the  posting 
number,  name,  address  and  posting 
date. 

TN-140— Crockett  Livestock  Sales  Co., 
Inc.;  Maury  City,  Tennessee,  January 
28, 1960. 
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Done  at  V\'a.s;.mgtoii.  U.C.  tins  latn  day  ut 
January  19y6. 
Daniel  L.  Van  Ackeren, 
Director,  Livestock  Marketing  Division. 
|FR  Doc.  96-1416  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  341(>-EN-P 


Natural  Resources  Conservation 
Service 

bb   j*^  .^.ie'-Uifvi^n  Diversion  Outfall 
M.ifKKjefier'  P'-Ciec    Piaquemtnes 
Parish,  Louisiana 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  iippact. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  Environmental  Impact  Statement 
is  not  being  prepared  for  the  Caernarvon 
Diversion  Outfall  Management  Project, 
Plaquemines  Parish,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  number  (318)  473-7751. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  is  not 
needed  for  this  project. 

This  project  proposes  to  improve  the 
utilization  of  fresh  water,  sediments, 
and  nutrients  from  the  Mississippi 
River,  via  the  Caernarvon  Diversion 
Structure,  on  approximately  23,800 
acres  of  intermediate  marsh  in 
Plaquemines  Parish,  Louisiana.  Project 
measures  include  the  construction  of 
variable-crested  weirs,  earthen  plugs, 
flow-thru  culverts,  and  12,000  feet  of 
spoil  bank  maintenance. 


Ihe  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
Donald  W.  Gohmert, 
State  Conservationist. 
[FR  Doc.  96-1249  Filed  1-25-96;  8:45  am] 

BILUNQ  CODE  3410-1»-M 


Rural  Utilities  Service 

Barry  Electric  Coooerative;  Finding  of 

No  Significant  irnprji  t 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  by 
Barry  Electric  Cooperative  to  use  its 
general  funds  to  construct  a  new 
headquarters  facility  in  Barry  County, 
Missouri.  The  FONSI  is  based  on  a 
borrower's  environmental  report  (BER) 
submitted  to  RUS  by  Barry  Electric 
Cooperative.  RUS  conducted  an 
independent  evaluation  of  the  report 
and  concurs  with  its  scope  and  content. 
In  accordance  with  RUS  Environmental 
Policies  and  Procedures,  7  CFR  Part 
1794.61,  RUS  has  adopted  the  BER  as  its 
environmental  assessment  for  the 
projpct. 

FOR  FURTHER  iNPORMaTION  CONTACT: 
Lawrence  R.  Wolfe,  Senior 
Environmental  Protection  Specialist, 
Engineering  and  Environmental  Staff, 
RUS,  Ag.  Box  1569,  Washington,  D.C. 
20250-1569.  telephone  (202)  720-1784. 
SUPPLEMENTARY  INFORMATION:  The 
neaciquarters  facility  is  proposed  to  be 
located  just  north  of  Cassville  adjacent 
to  Highway  37  in  Section  17,  Township 
23  North,  Range  27  West.  The  size  of  the 
proposed  site  for  the  headquarters 


facility  is  approximately  30  acres  of 
which  10  acres  would  be  developed. 

The  headquarters  facility  would 
consist  of  a  7,000  square  foot  office,  a 
35,000  square  foot  warehouse  and  850 
square  foot  covered  storage  building, 
and  approximately  36,000  square  feet  of 
open  storage  area  for  poles, 
transformers,  dumpsters,  service  and 
field  employee  vehicles,  radio  antenna, 
and  salvage.  The  facility  will  also 
include  parking  for  the  cooperative 
employees  and  the  public  and  a  drive 
through  depository  window. 

The  buildings  to  be  constructed  will 
be  pre-engineered  metal.  The  parking 
and  drive  lanes  will  be  a  hard  surface 
of  either  asphalt  or  concrete.  The 
covered  and  open  storage  area  will  be 
surfaced  with  crushed  rock  and 
surrounded  by  a  chain-link  fence. 

RUS  considered  the  alternative  of 
taking  no  action  that  would  approve 
Barry  Electric  Cooperative's 
construction  of  the  proposed 
headquarters  facility. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at,  or  can  be 
obtained  from,  RUS  at  the  address 
provided  herein  or  from  Mr.  Earle  W. 
Shiveley,  Barry  Electric  Cooperative, 
P.O.  Box  307,  100  Main  Street, 
Cassville,  Missouri  65625,  telephone 
(417)847-2131. 

Dated:  January  22,  1996. 
Adam  M.  Golodner, 

Deputy  Administrator,  Progmm  Operations. 
(FR  Doc.  96-1417  Filed  1-25-96;  8:45  am) 

BtLUNG  CODE  3410-1S-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

agency:  Economic  Development 
Administration  (EDA),  Commerce. 
ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  1 1/21/95-01/17/95 


Firm  name 


Chaffin  Manufacturing,  Inc 


Address 


1001  8.  Echo,  P.O.  Box  975,  Holdenville, 
•    OK  74848. 


Dale  peti- 
tion accept- 
ed 


11/27/95 


Product 


Oilfield  pumps. 
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List  of  Petition  Action  by 

Trade  Adjustment  Assistance  for  Period  1  1/21/95-01/17/95 — Continued 

Date  peti- 

Firm name 

Address 

tion  accept- 
ed 

Product 

Kno-Mar  Too)  &  MoW.  Inc 

14525  62nd  Street.  North  Cleanwater.  FL 
34620. 

1 1/27/95 

Injection  Molds  (or  Plastic. 

Am-Foam  Products  Co..  \nc  

P.O.  Box  12537,  Kansas  City.  MO  64116 

12/04/95 

Open  cell  polyurethane  foam  and  ckjsed 
cell  neoprene  rubber. 

Lee  County  Peanut  Company.  IrK 

136  South  Caldwell  Street,  Giddings.  TX 
78942. 

12/08/95 

Shelled  peanuts. 

Stanbury  Uniforms.  Inc  

P.O.  Box  100.  BrookfiekJ.  MO  64628 

01/11/96 

Band/orchestra  concertware  and  march- 
ing band/military  school/uniforms. 

West  Ridge  Design  Irxxxporated 

1236  NW  Flanders  Street.  Portland.  OR 

01/16/96 

Computer  tags. 

97209. 

Output  Technology  Corporation 

2310  North  Fancher  Road.  Spokane.  WA 

01/16/96 

Matrix  and  laser  pnnters. 

99212. 

KGI  Corporation  d.b.a.  Kingston  Plastics 

1311  Rand  Road.  Desplaines.  IL  60016  .. 

01/16/96 

Custom  plastic  injection  molded  compo- 

Company 

nents  for  the  automotive,  optical  and 
medical  industries. 

Richard  Manufactunng  Co  

6250  Bury  Drive.  Eden  Prairie,  MN  55436 

01/16/96 

Computer  disk  drive  components  ol  metal 
and  valve  bodies  of  metal  (or  anti-lock- 

ing  braking  systems. 

Frank  StutJbs  Co..  Inc 

4518  Vanowen  St..  Burttank.  CA  91505  .. 

01/17/96 

Orthopedic  soft  goods— supports,  slings, 
collars,  etc. 

San  Frarxasco  Sewing  Association 

510  Third  Street,  Third  Fkxx   San  Fraiv 

01/17/96 

Women's  sportswear — bkxises.  jackets, 
pants  and  skirts. 

CISCO,  CA  94107. 

Klear  Knit,  Inc  

P.P.  Box  236,  Ctover,  SC  29710  

01/17/96 

Men's  cotton  knit  shirts  arxj  women's  cot- 

ton knit  dresses. 

Engraving  Oestgn,  Inc „ 

6840    114th    Avenue    North.    Largo.    FL 
34643. 

01/17/96 

Metal  stamping  tools. 

Gemini  Corporation  of  Wiscooisn 

W16        N 14280       Taunton        Avenue. 

01/17/% 

Motor  speed  controls  for  exercise  tread- 

CedartHjrg. Wl  53012. 

mills,  amplifrcation  circuits  for  sirens 
and  alarms. 

Paradise  Flower  Farms,  Inc 

352-B  IHE  Fnace.  Kula.  HI  96790 

01/17/96 

Ftowers  and  foliage — carnations, 
dendrobium    orchkjs,    roses    plumeria 

and  gladioluses. 

I 

Fpdcr.il   Rt-uister  /  Vol.  61,  No.  18  /  Friday,  January  26,  1996  /  Notices 


2485 


.  The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  lilce  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceeding  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division.  Room  7023.  Economic 
Development  Administration,  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


lanuary  18.  1996. 

Le%vis  R.  Podolske. 

Director.  Trade  Adjustment  Assistance 
Division. 

[PR  Doc.  96-1243  Filed  1-25-96;  8:45  ami 

BIUJNQCOOC  36t»-S4-M 

Bureau  of  Export  Administration 

Public  Hearings  on  the  Effects  of 
Lifting  the  Export  Ban  on  Alaskan 
North  Slope  Crude  Oil 

agency:  Bureau  of  Export 
Administration.  Commerce. 

ACTION:  Notice  of  rescheduled  public 
hearings. 

summary:  The  Department  of 
Commerce's  Bureau  of  Export 
Administration  (BXA)  is  rescheduling 
public  hearings  on  the  effects  on  the 
environment  and  the  economy  of  lifting 
the  ban  on  the  export  of  Alaskan  North 
Slope  (ANS)  crude  oil  that  were 
announced  in  the  Federal  Register  on 
December  15.  1995  (60  FR  64412).  BXA 
postponed  the  January  1996  hearings 
because  of  the  government  shutdown. 
The  Department  is  conduding  the 
hearings  pursuant  to  the  legislation  that 


the  President  signed  on  November  28, 
1995  which,  among  other  things, 
requires  him  to  conduct  an 
environmental  review,  as  well  as  to 
examine  the  effect  of  exports  on  jobs, 
consumers,  and  supplies  of  oil.  This 
notice  announces  the  rescheduled 
hearing  dates  and  sites  and  the 
cancellation  of  the  hearing  in 
Bakersfleld.  California.  Persons  who 
have  previously  requested  the 
opportunity  to  testify  should  reconfirm 
their  interest  by  contacting  the 
Department  at  the  address  below.  In  the 
event  the  Department  is  not  open  for 
normal  business  during  the  new  hearing 
dates,  the  hearings  will  be  rescheduled. 
DATES:  The  hearings  will  be  held  in 
Washington,  D.C,  on  February  7,  1996; 
Seattle,  Washington,  on  February  9, 
1996;  and  Anchorage,  Alaska  on 
February  12.  1996.  Requests  to  speak 
must  be  submitted  by  February  5,  1996. 
The  hearing  in  Washington,  D.C.  will  be 
held  in  Room  6009  of  the  Herbert 
Hoover  Building,  which  is  located  at 
14th  Street  and  Pennsylvania  Avenue, 
N.W..  Washington.  D.C,  20230.  The 
hearing  in  Seattle  will  be  held  in  the 
auditorium  of  the  NOAA  Western 
Regional  Center,  which  is  located  at 
7600  Sand  Point  Wav,  N.E..  Seattle, 


Washington  98115.  The  hearing  in 
Anchorage  will  be  held  in  the 
auditorium  of  the  Anchorage  Museum 
of  History  and  Art,  which  is  located  at 
121  West  7th  Avenue.  Anchorage, 
Alaska. 

A[>ORESSES:  Send  requests  to  speak  and 
written  copies  of  the  oral  presentation  to 
Steven  C.  Goldman,  Director.  Office  of 
Chemical  and  Biological  Controls  and 
Treaty  Compliance.  Room  2093.  Bureau 
of  Export  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue.  NW., 
Washington.  D.C,  20230. 
FOR  FURTHER  INFORMATION  CONTACT; 
Bernard  Kritzer,  Manager,  Short  Supply 
Program,  Office  of  Chemical  and 
Biological  Controls  and  Treaty 
Compliance,  Room  2089,  Bureau  of 
Export  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C,  20230.  Telephone 
(202)  482-0894,  Fax (202)  482-0751. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  15,  1995.  the 
Department  of  Commerce's  Bureau  of 
Export  Administration  (BXA)  published 
a  notice  in  the  Federal  Register  (60  FR 
64412)  announcing  its  intention  to  hold 
public  hearings  on  the  environmental 
and  economic  affects  of  lifting  the  ban 
on  the  export  of  Alaskan  North  Slope 
(ANS)  crude  oil.  The  notice  proposed 
four  hearings.  The  notice  also  identified 
the  issues  on  which  the  Department  is 
interested  in  obtaining  the  public's 
views.  It  also  set  forth  the  procedures 
for  public  participation  in  the  hearings. 
On  December  28,  BXA  canceled  the 
hearings  because  of  the  shutdown  of  the 
Federal  Government.  The  hearings  have 
been  rescheduled  as  described  in 
Section  II  of  this  notice. 

The  hearings  are  pursuant  to 
legislation  that  the  President  signed 
legislation  (Public  Law  104-58) 
authorizing  exports  of  Alaskan  North 
Slope  (ANS)  crude  oil  when  transported 
in  U.S. -flag  tankers.  The  statute  requires 
the  President  to  consider  the  results  of 
an  "appropriate  environmental  review" 
and  other  issues  prior  to  making  his 
national  interest  determination.  The 
Department  is  soliciting  public 
comments  as  described  in  the  December 
15,  1995  Fpfif  r,Tl  Register  notice. 

n.  Public  Heanni;'-  and  rnmrnent 
Procedures 

The  hearings  will  be  held  in 
Washington,  D.C.  on  February  7. 1996; 
Seattle.  Washington,  on  February  9. 
1996;  and  Anchorage.  Alaska  on 
February  12.  1996.  The  hearings  will 


commence  at  8:30  a.m.  and  end  at  5:30 
p.m.  Requests  to  speak  must  be 
submitted  by  February  5,  1996.  In  the 
event  the  Department  is  not  open  for 
normal  business  during  the  new  hearing 
dates,  the  hearings  will  be  rescheduled. 

The  hearing  in  Washington,  D.C.  will 
be  held  in  room  6009  of  the  Herbert 
Hoover  Building  which  is  located  at 
14th  Street  and  Pennsylvania  Avenue. 
NW..  Washington,  D.C,  20230.  The 
hearing  in  Seattle  will  be  held  in 
Building  9  Auditorium,  at  the  NOAA 
Western  Regional  Center  which  is 
located  at  7600  Sand  Point  Way.  NE, 
Seattle.  Washington  98115.  The  hearing 
in  the  auditorium  of  the  Anchorage 
Museum  of  History  and  Art  which  is 
located  at  121  West  7th  Avenue, 
Anchorage,  Alaska. 

The  Department  encourages  interested 
participants  to  present  their  views  orally 
at  the  hearings.  Any  person  wishing  to 
make  an  oral  presentation  at  the 
hearings  must  submit  a  brief  written 
request  to  the  Department  of  Commerce 
at  the  address  indicated  in  the  ADDRESS 
section  of  this  notice.  The  written 
request  must  be  received  by  BXA  no 
later  than  February  5, 1996.  The  written 
requests  to  participate  in  the  public 
hearings  should  describe  the 
individual's  interest  in  the  hearing  and, 
where  appropriate,  explain  why  the 
individual  is  a  proper  representative  of 
a  group  or  class  of  person  that  has  such 
an  interest.  In  addition,  the  request  to 
speak  should  contain  a  daytime  phone 
number  where  the  person  who  will  be 
making  the  oral  presentation  may  be 
contacted  before  the  hearing.  On  the  day 
of  the  hearing,  speakers  should  bring  2 
copies  of  the  summary  of  their  oral 
presentation  to  the  hearing  address 
indicated  in  the  DATES  section  of  this 
notice. 

Persons  may  submit  written 
comments  for  the  record  if  they  are 
unable  to  attend  the  hearings. 

Copies  of  the  request  to  participate  in 
the  public  hearings  will  be  maintained 
at  the  Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone 
(202)  482-5653.  The  records  in  this 
facility  may  be  copied  in  accordance 
with  the  regulations  published  in  Part  4 
of  Title  15  of  the  Code  of  Federal 
Regulations  (15  CFR  4.1  et  seq.). 
Information  about  the  inspection  and 
copying  of  records  may  be  obtained 
from  Mr.  Ted  Zois,  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Officer,  at  the  above 
address  and  telephone  number  between 


the  hours  of  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

Each  speaker  may  be  limited  to  10  or 
15  minutes  depending  on  the  number  of 
presenters.  Comments  may  respond  to 
the  questions  posed  in  Section  I  of  the 
December  15,  1995  notice  or  any  other 
related  issue. 

A  Commerce  official  will  preside  at 
the  hearings.  Representatives  from  other 
Federal  agencies  participating  in  the 
review  also  will  attend  the  hearings. 
Only  those  conducting  the  hearing  may 
ask  questions. 

Any  further  procedural  rules  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer. 

Dated:  January  23.  1996. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export  Administration 
[FR  Doc.  96-1391  Filed  1-24-96;  8:45  ami 

BILUNG  CODE  3S\0-OJ-P 


Bureau  of  Export  Administration 
Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  will  be- 
held  February  15,  1996,  9:00  a.m.,  Room 
1617M-2,  in  the  Herbert  C  Hoover 
Building,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues.  N.W.,  Washington.  D.C.  This 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  information 
systems  equipment  and  technology. 

Agenda 

Closed  Session  9:00  a.m.-9:30  a.m. 

1.  Discussion  of  matters  properly  classified 
under  Executive  Order  12958,  dealing 
with  U.S.  export  control  programs  and 
strategic  criteria  related  thereto. 

General  Session  9:30  a.m.-12:00  p.m. 

2.  Welcome  and  introductions. 

3.  Presentation  of  papers  or  comments  by 
the  public. 

4.  Review  of  progress  on  resolution  of 
action  items. 

5.  Discussion  on  Committee  organization. 

6.  Discussion  on  ATM  (Asynchronous 
Transfer  Mode)  and  router  issues. 

Closed  Session  1:00  p.m.-5:00  p.m. 

7.  Discussion  of  matters  properly  classified 
under  Executive  Order  12958,  dealing 
with  U.S.  export  control  programs  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  number 
of  seats  will  be  available.  To  the  extent 
time  permits,  members  of  the  pubhc 
may  present  oral  statemetits  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 


UMI 
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distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  at  least  one  week  before  the 
meeting  to  the  address  listed  below:  Ms. 
Lee  Ann  Carpenter,  TAG  Unit/OAS/EA 
Room  3885C.  Bureau  of  Fxport 
Administration,  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  October  10, 
1995,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  these 
Committees  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552(c)(1) 
shall  be  e.xeinpl  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  these  Committees  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  For  further 
information  or  copies  of  the  minutes 
call  Lee  Ann  Carpenter,  202-482-2583. 

Dated:  January  19,  1996. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
jFR  Doc.  96-1244  Filed  1-25-96;  8:45  ami 

BILLING  CODE  3S10-OT-M 


Foreign-Trade  Zones  Board 
[ORDER  NO.  798] 

Grant  of  Authority  for  Subzone  Status 
Pier  1  Imports,  Inc.  (Distribution 
Facility);  Grove  City,  Ohio 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18. 1934.  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18.  1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  Stales,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  .^ct),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 


zuiios  in  or  adjacent  to  U.S.  Cu^lum^ 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
(annot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Rickenbacker  Port  Authority,  grantee  of 
Foreign-Trade  Zone  138,  for  authority  to 
establish  special-purpose  subzone  status 
for  the  distribution  facility  of  Pier  1 
Imports,  Inc.,  located  in  Grove  City, 
Ohio,  was  filed  by  the  Board  on 
February  8,  1995,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FFZ  Docket  4-95,  60 
FR9005,  2/16/95);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  138B)  at  the  Pier  1 
Imports,  Inc.,  facility  in  Grove  City, 
Ohio,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28.  As  indicated  in  the 
application,  no  proces,sing  of 
manufacturing  will  be  conducted  under 
zone  procedures,  including  any  such 
activity  involving  foreign  textile 
products. 

Signed  at  Washington,  DC^  this  16th  day  of 
January  1996. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman  Foreign- 
Trade  Zones  Board. 

Attest: 
John  |.  Da  Ponte.  Jr.. 
Executive  Secretary. 
|FR  D()c  96-1241  Filed  1-2S-96;  8:45  ami 
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(ORDER  NO.  797] 

Grant  of  Authority  for  Subzone  Status, 
Pier  1  Imports,  Inc.  (Distribution 
Facility);  Mansfield,  Texas 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18,  1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  iMnes  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-8lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 


i^rjiit  ti;  qaaliUyU  i-uipuratiuus  tlu; 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  Dallas/ 
Fort  Worth  International  Airport  Board, 
grantee  of  Foreign-Trade  Zone  39,  for 
authority  to  establi.sh  special-purpose 
subzone  status  for  the  distribution 
facility  of  Pier  1  Imports,  Inc.,  located  in 
Mansfield,  Texas,  was  filed  by  the  Board 
on  February  7,  1995,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  3-95,  60 
FR  9004,  2/16/95);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  39D)  at  the  Pier  1 
Imports,  Inc.,  facility  in  Mansfield, 
Texas,  at  the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28.  As  indicated  in  the 
application,  no  processing  or 
manufacturing  will  be  conducted  under 
zone  procedures,  including  any  such 
activity  involving  foreign  textile 
products. 

Signed  at  Washington,  DC,  this  16th  day  of 
January  1996. 

Susan  G.  Esseman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman  Foreign- 
Trade  Zones  Board. 

Attest: 
|ohn  J.  Da  Ponte,  )r.. 
Executive  Secretary. 

|FR  Doc.  96-1240  Filed  1-25-96;  8:45  am) 
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[Docket  4-96] 

Foreign-Trade  Zone  124,  Gramercy, 
Louisiana;  Proposed  Foreign-Trade 
Subzone — Shell  Oil  Company  (Oil 
Refinery/Petrochemical  Complex);  St 
Chartes  Parish,  Louisiana 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ  124, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  and 
petrochemical  complex  of  Shell  Oil 
Company,  located  in  St.  Charles  Parish, 
Louisiana.  The  application  was 
submitted  pursuant  to  the  provisions  of 


the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January 
18, 1996. 

"The  refinery/petrochemical  complex 
(983  acres)  1600  employees)  consists  of 
4  sites  in  St.  Charles  Parish,  Louisiana: 
Site  1  (220,000  BPD  capacity.  826 
acres)— main  refinery  complex  located 
on  the  Mississippi  River  at  15536  River 
Road  and  Louisiana  Hwy  48,  near 
Norco,  including  some  40  miles  of  ♦ 
connecting  pipeline  ending  at  the 
Clovelly  Dome  Storage  Terminal  and  a 
dedicated  pipeline  from  the  adjacent 
GATX  Tank  Terminal;  Site  2  (142 
acres) — chemical  plant  located  adjacent 
to  the  main  refinery  at  16122  River 
Road;  Site  3  (45,000  BPD  capacity,  15 
acres)— refinery,  located  at  11842  River 
Road,  6  miles  east  of  the  main  complex, 
near  St.  Rose;  and  Site  4  (13  leased  tanks 
with  1,713,000  barrel  capacity) — storage 
facility  within  International  MATEX 
Tank  Terminals  (IMTT),  located 
adjacent  to  Site  3.  The  refineries, 
petrochemical  plant,  storage  facility  and 
pipelines  operate  as  an  integral  part  of 
the  refinery/petrochemical  complex. 

The  refinery  is  used  to  produce  fuels, 
petrochemical  feedstocks  and 
petrochemical  products.  Fuels  produced 
include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  and  naphthas. 
Petrochemical  feedstocks  include 
methane,  ethane,  propane,  butane," 
butylene,  ethylene,  propylene  and 
butadiene.  Refinery  by-products  include 
sulfur  and  petroleum  coke.  The  refinery 
complex  also  produces  petrochemical 
products  including  epoxy  resins, 
epichlorohydrin,  methyl  ethyl  ketone, 
allyl  chloride,  secondary  butyl  alcohol 
and  MTBE.  About  one-quarter  of  the 
crude  oil  (87  percent  of  inputs),  and 
some  feedstocks  and  motor  fuel 
blendstocks  used  in  producing  fuel 
products  are  sourced  abroad.  In 
addition,  some  feedstocks  used  in 
chemical  manufacturing  may  be  sourced 
abroad  including  sulphuric  acid  and 
methyl  mercaptan. 

Zone  procedures  would  exempt  the 
operations  involved  from  Customs  duty 
payments  on  the  foreign  products  used 
in  its  exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  duty-free 
to  10.5/barrel.  (The  remaining  finished 
products — fuel  and  petrochemical 
products — generally  have  higher  duty 
rates  than  crude  oil,  and  for  those 
products  zone  procedures  would  be 
primarily  used  to  defer  Customs  duty 


payments.)  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  refinery's 
international  competitiveness  of  the 
plants  involved. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  26,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  10,  1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 
Office,  #1  Allen  Center,  Suite  1160, 
500  Dallas,  Houston,  Texas  77002 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230 

Dated:  January  19,  1996. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  96-1307  Filed  1-25-96;  8:45  ami 
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[Docket  A(27F)-43-95] 

Foreign-Trade  Zone  115,  Beaumont,  TX 
Subzone  1 15B  Mobil  Oil  Corporation 
(Crude  OH  Refinery  Complex);  Request 
for  Minor  Modificaficr'  qi  Restriction 

A  request  has  been  submilted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Foreign  Trade  Zone  of  Southeast 
Texas,  Inc.,  grantee  of  FTZ  115, 
pursuant  to  §400. 27(f)  of  the  Board's 
regulations,  for  a  minor  modification  of 
the  restrictions  in  FTZ  Board  Order  780 
authorizing  Subzone  115B  at  the  crude 
oil  refinery  complex  of  Mobil  Oil 
Corporation  (Mobil)  in  the  Beaumont, 
Texas,  area.  The  request  was  formally 
filed  on  December  14,  1995. 

The  FTZ  Board  approved  subzone 
status  for  the  Mobil  refinery  in  1995 
(Subzone  115B,  Board  Order  780,  60  FR 
54471,  10/24/95).  The  approval  was 
subject  to  certain  standard  restrictions. 

The  company  is  now  requesting  that 
restriction  #2,  which  allows  the  election 
of  non-privileged  foreign  (NPF)  status 
(19  CFR  146.42)  on  refinery  inputs 
covered  under  HTSUS  Subheadings  # 
2709.00.1000  -  #  2710.00.1050  and  # 


2710.00.2500,  be  extended  to  cover 
irrSUS  Subheading  #2710.00.4510— 
natural  gas  condensate. 

The  request  indicates  that  the  ffTSUS 
number  for  this  input  was  omitted  from 
the  list  of  refinery  inputs  in  the  original 
subzone  application  and  that  the 
product  functions  like  crude  oil  with 
respect  to  the  refining  process. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  February  26,  1996. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716,  14th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230. 

Dated:  January  19, 1996. 
John  ).  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc.  96-1308  Filed  1-25-96;  8:45  am] 
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[Docket  3-96] 

Foreign-Trade  Zone  147,  Reading, 
Pennsylvania  Area;  Application  for 
Expansion 

.  An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Foreign  Trade  Zone 
Corporation  of  Southeastern 
Pennsylvania,  grantee  of  Foreign-Trade 
Zone  147,  requesting  authority  to 
expand  its  zone  in  Reading, 
Pennsylvania,  to  include  additional 
sites  in  the  Counties  of  Berks  and  York, 
adjacent  to  the  Philadelphia  and 
Harrisburg  Customs  ports  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  January  17,  1996. 

FTZ  147  was  approved  on  June  28, 
1988  (Board  Order  378,  53  FR  26094,  7/ 
11/88).  The  zone  project  currently 
consists  of  3  industrial  park  parcels  (200 
acres)  at  the  865-acre  Reading 
Municipal  Airport,  operated  by  the 
Reading  Municipal  Airport  Authority. 

The  applicant  now  requests  authority 
to  expand  the  existing  zone  to  include 
the  entire  865-acre  Airport  complex 
(Site  1),  and  add  five  new  sites.  Three 
of  the  new  sites  (Sites  4-6)  are  being 
requested  as  part  of  a  cooperative  effort 
with  York  County  officials.  Two  of  the 
sites  in  York  County  involve  a  number 
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01  inuiviuuai  parmis  wniLn  are 
considered  by  the  applicant  to  be  an 
integral  part  of  areas  within  the  City  of 
York  which  have  special  status  in  the 
City's  economic  development  plan. 

The  new  sites  are  as  lollows:  Site  2 
(6.64  acres)  -  2nd  Street  and  Grand 
Street,  Hamburg  (Berks  County),  owned 
and  operated  by  Hamkm  International 
and  KMX  International;  Site  3  (160.71 
acres)  -  Excelsior  Industrial  Park, 
Maiden  Creek  Township,  Berks  County, 
owned  by  Can  Corporation  of  America, 
Inc.,  and  DiGiorgio  Mushroom  Corp.; 
Site  4  consists  of  6  separate  but  related 
parcels  within  the  International  Trade 
District  of  York  (1,440  acres):  Parcel  A 
(1,356  acres)  -  manufacturing  facility  at 
225  North  Emigsville  Road,  York, 
owned  by  Baker  Refractories;  Parcel  B 
(26.64  acres)  -  East  Berlin  and  Zarfoss 
Roads,  York,  owned  by  Pfaitzgraff  Co.; 
Parcel  C  {37 .23  acres)  -  Emons  Bids  Rail 
Yard,  2790  West  Market  Street,  West 
Manchester  Township,  York,  owned  by 
the  Emons  Transportation  Group,  Inc.; 
Parcel  D  (11.69  acres)  -  500  Lincoln 
Street,  York,  owned  and  operated  by  the 
Precision  Components  Corp.;  Parcel  E 
(6.6  acres)  -  the  Industrial  Plaza  of  York, 
Roosevelt  Avenue  and  West 
Philadelphia  Street,  York,  owned  and 
operated  by  the  York  County  Industrial 
Etevelopment  Corp.;  Parcel  F  (2  acres)  - 
the  Central  York  Warehouse,  100  East 
Hay  Street,  York,  owned  and  operated 
by  the  Emons  Transportation  Group, 
Inc.;  Site  5  consists  of  6  separate  parcels 
(54.29  acres)  within  the  Penn  Township 
Industrial  Park  (PTIP),  a  project  of  the 
York  County  Industrial  Etevelopment 
Atithority:  Parcel  A  (10.55  acres)  -  762 
Wilson  Avenue,  York,  owned  by 
PennTown  Properties;  Parcel  B  (7.88 
acres)  -  adjacent  to  Parcel  A  North, 
York,  owned  by  the  York  County 
Industrial  Development  Authority; 
Parcel  C  (9.82  acres)  -  14  Bamhart  Drive, 
York,  owned  by  PennTown  Properties, 


within  the  PTIP;  t'an.Li  u  {i.Sb  aorusj 
16  Barnhart  Drive,  York,  owned  by 
PennTown  Properties  and  used  by 
SmithKline  Beecham  Health  Care-North 
America;  Parce/  £■(  15.06  acres)  - 
SmithKline  Beecham  Health  Care-North 
America,  26  Barnhart  Drive,  York; 
Force/  F  (8.63  acres)  -  PTIP  Lots  #32,  34, 
37  and  38,  adjoins  Parcel  E,  owned  by 
the  York  County  Industrial 
Etevelopment  Authority;  and.  Site  6 
(27.25  acres)  -  Hanover  Terminal,  Center 
Street  at  CSX  Railroad,  Hanover. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis.  (The  application 
indicates  that  Baker  Refractories  and 
Precision  Components  Corp.  intend  to 
file  a  request  for  FTZ  manufacturing 
authority  for  their  operations  within 
proposed  Site  4.) 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  PR  50790- 
50808,  10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  on  the 
application  is  invited  from  interested 
parties.  Submissions  (original  and  3 
copies  shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  (March  26,  1996.)  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  10,  1996). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Berks  County  Chamt)er  of  Commerce  Offices. 
645  Penn  Street.  Reading.  PA  19601 

York  County  Industrial  Development 

Corporation,  One  Market  Way  East,  York, 
PA  17401 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board.  Room  3716,  U.S. 


Ufpaniiieni  ui  i.omnierce,  14th  and 
Pennsylvania  Avenue.  NW.,  Washington, 
DC  20230 

Dated:  January  18,  1996. 
John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  96-1312  Filed  1-25-96;  8:45  am) 
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Intematlonal  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Etepartment  of  Commerce. 

ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Etepartment)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Etepartment  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNiry  TO  REQUEST  A  REVIEW:  Not 
later  than  January  31,  1996,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  January  for  the 
following  periods: 


Antidumping  Duty  Proceedings: 

BRAZIL:  Brass  Stieet  &  Strip,  (A-351-603)  

BRAZIL:  Certain  Stainless  Steel  Wire  Rods,  (A-351-819)  

CANADA:  Brass  Stieet  &  Strip,  (A-122-601) 

CANADA:  Color  Picture  Tuties.  (A- 122-605)  

FRANCE:  Anhydrous  Sodium  Metasilicafe,  (A-427-098)  

FRANCE:  Certain  Stainless  Steel  Wire  Rods,  (A-427-811) 

JAPAN:  Color  Picture  Tutses.  (A-588-609)  

KOREA:  Brass  Stieet  &  Stnp,  (A-580-^03)  

KOREA:  Color  Picture  Tubes,  (A-580-605)  

KOREA:  Stainless  Steel  Cooking  Ware,  (A-580-601)  

SINGAPORE:  Color  Picture  Tubes,  (A-559-601)  '. 

SPAIN:  Potassium  Permanganate,  (A-469-O07)  

SOUTH  AFRICA:  Low-Fuming  Brazing  Copper  Wire  and  Rod.  (A-791-502)  

TAIWAN:  Certain  Stainless  Steel  Wire  Rods,  (A-583-508)  

THE  PEOPLE'S  REPUBLIC  OF  CHINA:  Potassium  Permanganate,  (A-670-001) 
Suspension  Agreements: 

CANADA:  Potassium  Chkxide,  (C-122-701)  

COLOMBIA:  Miniature  Carnations,  (C-301-601)  


Period 


01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 

01/01/95-12/31/95 
01/01/95-12/31/95 


UMI 


COLOMBIA:  Roses  and  Other  Fresh  Cut  Flowers,  (C-301-003)  

HUNGARY:  Truck  Trailer  Axle  and  Brake  Assemblies,  (A-437-001) 
Countervailing  Duty  Proceedings: 

BRAZIL:  Brass  Sheet  &  Strip,  (C-351-604)  

KOREA:  Stainless  Steel  Cooking  Ware,  (C-580-602) 

SPAIN:  Stainless  Steel  Wire  Rod,  (C-469-004)  

TAIWAN:  Stainless  Steel  Cooking  Ware,  (C-583-604)  


Period 


01/01/95-12/31/95 
01/01/95-12/31/95 

01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 
01/01/95-12/31/95 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  C.F.R.  355.22(a)  of  the  Department's 
Interim  Regulations  (60  FR  25137  (May 
11,  1995)),  an  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  the  order  for 
which  they  are  requesting  a  review. 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance,  Attention: 
Pamela  Woods,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  section  353.31(g)  or 
355.31(g)  of  the  regulations,  a  copy  of 
each  request  must  be  served  on  every 
party  on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  January  31,  1996.  If  the 
Department  does  not  receive,  by  January 
31,  1996,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 


this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated;  January  22,  1996. 
Joseph  A.  Spelrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  96-1453  Filed  1-25-96;  8:45  am] 

BILLING  CODE  351(M>S-M 


:A--58a  707] 

Granular  Poiytetrafluoroethylene  Resin 
from  Japan:  Fmal  Results  of 
Antidumping  Duty  Administrative 

Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
/Mitidumping  Duty  Administrative 
Review. 

suMMAPY:  On  August  30, 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
1993-94  administrative  review  of  the 
antidumping  duty  order  on  granular 
poiytetrafluoroethylene  (PTFE)  resin 
from  Japan  (60  FR  45141).  The  review 
covers  one  manufacturer/exporter.  The 
review  period  is  August  1,  1993, 
through  July  31,  1994.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 
the  margin  calculation.  The  final  margin 
for  Daikin  Industries  (Daikin)  is  listed 
below  in  the  section  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  January  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Higgle  or  Michael  Rill.  Office  of 
Antidumping  Compliance,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30,  1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  45 140)  the  preliminary  results  of  its 
1993-94  administrative  review  of  the 
antidumping  duty  order  on  granular 
PTFE  resin  from  Japan.  There  was  no 
request  for  a  hearing.  The  Etepartment 
has  now  conducted  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  TarifT  Act  and  to  the  Etepartment's 
regulations  are  references  to  the 
provisions  as  they  existed  on  Etecember 
31, 1994. 

Scope  of  the  Review 

The  antidumping  duty  order  covers 
granular  PTFE  resins,  filled  or  unfilled. 
The  order  explicitly  excludes  PTFE 
dispersions  in  water  and  PTFE  fine 
powders.  During  the  period  covered  by 
this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  We  are  providing  this 
HTS  number  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  scope  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  granular  PTFE  resin.  Daikin. 
The  review  period  is  August  1,  1993, 
through  July  31,  1994. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a  case 
brief  from  Daikin. 

Issue  Raised  by  Daikin 

Daikin  claims  that,  in  calculating 
foreign  market  value,  the  Etepartment 
incorrectly  deducted  from  the  unit  price 
an  amount  representing  a  price 
adjustment.  Daikin  argues  that  this 
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the  unit  price.  Daikin  notes  that  in 
previous  reviews  it  reported  a  price 
decrease,  which  needed  to  be  deducted 
from  the  unit  price.  However,  in  the 
current  review,  Daikin  reported  a  price 
adjustment,  which  can  be  either  a  price 
increase,  reported  as  a  posrtive  number, 
or  a  pricfe  decrease,  reported  as  a 
negative  number.  As  such,  Daikin 
requests  that  the  Department  add  the 
reported  price  adjustment  to  the  unit 
price,  which  effectively  adds  price 
increases  and  deducts  price  decreases. 
DOC  Position:  We  agree  with  Daikin. 
We  erroneously  deducted  Daikin 's 
reported  price  adjustment  from  the  unit 
price.  Daikin  reported  both  price 
increases  and  price  decreases,  and,  for 
these  final  results,  we  added  the  price 
adjustment  to  the  unit  price  to  correctly 
account  for  both  price  increases  and 
price  decreases. 

Home  Market  Consumption  Tax 

Although  no  party  raised  this  as  an 
issue,  in  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  v.  United 
States.  CAFC  No.  94-1097,  we  have 
changed  our  treatment  of  home  market 
consumption  taxes.  Where  merchandise 
exported  to  the  United  States  is  exempt 
from  the  consumption  tax,  we  will  add 
to  the  U.S.  price  the  absolute  amount  of 
such  taxes  charged  in  the  comparison 
sales  in  the  home  market.  This  is  the 
same  methodology  that  we  adopted 
following  the  decision  of  the  Federal 
Circuit  in  Zenith  v.  United  States,  988 
F.  2d  1573,  1582  (1993),  and  which  was 
suggested  by  that  court  in  footnote  4  of 
its  decision.  The  Court  of  International 
Trade  (CIT)  overturned  this 
methodology  in  Federal  Mogul  v.  United 
States.  834  F.  Supp.  1391  (1993),  and 
we  acquiesced  in  the  CIT's  decision.  We 
then  followed  the  CIT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  we  made 
adjustments  to  this  amount  so  that  the 
tax  adjustment  would  not  alter  a  "zero" 
pre-tax  dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  the  Department 
from  using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  [i.e..  as.sessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 


KUUnU  AlUiLluinpiIl;^  i_ui.!f.  H'lj  iili'd  nil' 

calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  the  Department  to 
determine  which  tax  methodology  it 
will  employ. 

We  have  determined  that  the  "Zenith 
footnote  4"  methodology  should  be 
used.  First,  as  we  have  explained  in 
numerous  administrative 
determinations  and  court  filings  over 
the  past  decade,  and  as  the  Federal 
Circuit  has  now  recognized.  Article  VI 
of  the  GATT  and  Article  2  of  the  Tokyo 
Round  Antidumping  Code  required  that 
dumping  assessments  be  tax  neutral. 
This  requirement  continues  under  the 
new  Agreement  on  Implementation  of 
Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade.  Second,  the  Uruguay 
Round  Agreements  Act  (URAA) 
explicitly  amended  the  antidumping 
law  to  remove  consumption  taxes  from 
the  home  market  price  and  to  eliminate 
the  addition  of  taxes  to  U.S.  price,  so 
that  no  consumption  tax  is  included  in 
the  price  in  either  market.  The 
Statement  of  Administrative  Action  (p. 
159)  explicitly  states  that  this  change 
was  intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  U.S. 
price  rather  than  subtracted  from  home 
market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  we 
have  elected  to  treat  consumption  taxes 
in  a  manner  consistent  with  our 
longstanding  policy  of  tax  neutrality 
and  with  the  GAIT. 

Final  Results  of  Review 

As  a  result  of  the  comments  received, 
and  the  changes  in  our  treatment  of 
consumption  taxes,  we  have  revised  our 
preliminary  results  and  determine  that 
the  following  margin  exists: 


Manu- 
taclur- 
er/ex- 
porter 

Penod 

Margin  (per- 
cent) 

Oaitdn 
In- 
dus- 
tries 

08rt)1/93-07/31/94 

53.68 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 


r mint  rmore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Daikin  will  be 
the  rate  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  91.74  percent,  the  "all 
others"  rate  from  the  LTFV 
investigation,  for  the  reasons  explained 
in  Granular  Folytetrafluoroethylene 
Resin  from  japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  50343  (September  27. 
1993).  These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 


Dated:  December  14, 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  96-1310  Filed  1-25-96;  8:45  am) 
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Annual  List  "^^q  o?  Fc.reign  Government 
Subsidies  or,  Ariicies  of  Cheese 
SubifK^t  to  an  In-Quota  Rate  of  Duty 

AGfcNCt:  Import  ."vumiiiisutiuun, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Publication  of  annual  listing  of 

foreign  government  subsidies  on  articles 

of  cheese  subject  to  an  in-quota  rate  of 

duty. 

summary:  The  Department  of  Commerce 
(the  Department),  in  consultation  with 
the  Secretary  of  Agriculture,  has 
prepared  its  annual  list  of  foreign 
government  subsidies  on  articles  of 
cheese  subject  to  an  in-quota  rate  of 
duty,  imported  during  the  period 
October  1,  1994  through  September  30. 
1995.  We  are  publishing  the  current 
listing  of  those  subsidies  that  we  have 
determined  exist. 
EFFECTIVE  DATE:  January  26. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  o;  Ma;  .a  M^oKay,  Office 
of  Countervailing  Compliance,  Import 


Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
7^)J.^,ij  .  f   tie  Trade  Agreements  Act  of 
1979,  as  amended  (the  Act),  requires  the 
Department  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(h)(4)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  annual  list  of  subsidies  on 
cheeses  that  were  imported  during  the 
period  October  1,  1994  through 
September  30,  1995. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 


The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Due  to  the  partial  shutdown  of  the 
Federal  Government  from  December  16, 
1995  through  January  6,  1996,  the 
Department  was  unable  to  publish  this 
annual  listing  by  January  1,  1996,  as 
required  by  the  Act.  Accordingly,  the 
Department  has  exercised  its  discretion 
to  toll  this  deadline  for  the  duration  of 
the  shutdown.  This  notice  is  published 
in  accordance  with  the  extended     > 
deadline. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  January  18, 1996. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


Appendix— Quota  Cheese  Subsidy  Programs 


Country 


Austria  ......... 

Belguim  

Canada  

Denmark 

Finland 

France  

Germany 

Greece 

Ireland  

Italy 

Luxembourg 
Netherlands  . 

Norway  


Portugal 

Spain  

Switzerland 
U.K  


Program(s) 


Eurpoean  Union  (EU)  Restitution  Payments  

EU  Restitution  Payments 

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  ....t. — 

EU  Restitution  Payments 

EU  Restitution  Payments  , 

EU  Restitution  Payments  - 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  


Indirect  (Milk)  Subsidy 
Consumer  Subsidy 


EU  Restitution  Payments 
EU  Restitution  Payments 

Defiaency  Payments  

EU  Restitution  Payments 


Gross'  sut>- 
sidy 


36.8«/lb 
38.6«/lb 
25.5c/1b 
39.5fl:/lb 
38.3«/lb 
35.8c/tb 
43.4c/lb 
O.OOC/lb 
35.2c/lb 
73.0C/Ib 
38.6c/lb 
36.5c/lb 


19.8c/lb 
44.0c/lb 


63.8it/lb 
33.3c/ib 
42.0c/1b 
187.9c/lb 
35.3«/lb 


Net  2  subsidy 


36.8<c/lb 
38.6c/lb 
25.5e/tb 
39.5«/lb 
38.3c/lb 
35.8«/lb 
43.4c/lb 
0.00«/tb 
352(tfto 
73.0C/Ib 
38.6c/lb 
36.5c/lb 


19.8c/lb 
44.0c/lb 


63.8c/lb 
33.3«/lb 
42.0c/)b 
187.9c/lb 
35.3«/Ib 


'  Defined  In  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 
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[C-201-810] 

Certain  Cut-to-Length  Cartx>n  Steel 
Plate  From  Mexico;  Termination  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 

summary:  On  September  15, 1995  (60 
FR  47930),  in  response  to  a  request  from 
Altos  Homos  de  Mexico,  S.A.  de  C.V. 
(AHMSA).  the  Department  of  Commerce 
(the  Department)  initiated  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Mexico.  In  accordance  with  19  CFR 
355.22(a)(3)(1994).  the  Department  is 
now  terminating  this  review  t>ecause 
AHMSA  has  withdrawn  its  request  for 
review 

EFFECTIVE  DATE:  January  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31, 1995.  the  Department 
received  a  request  for  an  administrative 
review  of  this  countervailing  duty  order 
from  AHMSA,  a  Mexican  exporter  of  the 
subject  merchandise,  for  the  period 
January  1,  1994,  through  December  31, 
1994.  No  other  interested  party 
requested  a  review  of  the  countervailing 
duty  order.  On  September  15.  1995.  the 
Department  published  in  the  Federal 
Register  (60  FR  47930)  a  notice  of 
"Initiation  of  Countervailing  Duty 
Administrative  Review"  initiating  the 
administrative  review  of  AHMSA  for 
that  period.  On  December  4.  1995, 
AHMSA  withdrew  its  request  for 
review. 

Section  355.22(a)(3)  of  the 
De(>artment's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  In 
this  case.  AHMSA  has  withdrawn  its 
request  for  review  within  the  90-day 


period.  No  other  interested  party 
requested  a  review,  and  we  have 
received  no  submissions  regarding 
AHMSA's  withdrawal  of  its  request  for 
review.  Therefore,  we  are  terminating 
the  review  of  the  countervailing  duty 
order  on  certain  cut-lo-length  carbon 
steel  plate  from  Mexico. 

This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

Dated:  [anuary  16. 1996. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  96-1309  Filed  1-25-96;  8:45  ami 
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(C-201-0011 

Leather  Wearing  Apparel  From  Mexico; 
Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review  in  Accordance  With  Decision 
on  Remand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Depjartment  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Countervailing  Duty 
Administrative  Review. 

SUMMARY:  On  October  20.  1995,  the 
North  American  Free  Trade  Agreement 
(NAFTA)  Panel  ("Panel")  affirmed  the 
Department  of  Commerce's  ("the 
Department")  remand  results  in  Leather 
Wearing  Apparel  from  Mexico, 
Secretariat  File  No.  USA-94-1904-02 
(July  19,  1995).  On  November  7,  1995, 
the  NAFTA  Secretariat.  United  States 
Section,  provided  a  Notice  of  Final 
Panel  Action  in  this  proceeding.  As  a 
result,  the  Department  is  amending  the 
final  results  of  the  1992  administrative 
review  of  the  countervailing  duty  order 
on  leather  wearing  apparel  from  Mexico 
for  purposes  of  the  entries  subject  to  the 
Panel's  review. 

EFFECTIVE  DATE:  January  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-2786. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  August  25,  1994  (59  FR  43815). 
the  Department  published  the  final 
results  of  its  1992  administrative  review 
of  the  countervailing  duty  order  on 
leather  wearing  apparel  from  Mexico, 
covering  the  period  January  1,  1992 
through  December  31,  1992.  These 


results  were  challenged  by  Maquiladora 
Pieles  Pitic  (Pieles  Pitic)  and  Finapiel  de 
Mexico  (Finapiel),  exporters  of  the 
subject  merchandise,  before  a  Panel 
pursuant  to  Article  1904  of  the  NAFTA. 

The  Panel  issued  its  decision  on  July 
19.  1995.  and  therein  remanded  the 
Department  to  reopen  the  1992 
administrative  review.  Leather  Wearing 
Apparel  from  Mexico,  Secretariat  File 
No.  USA-94-1904-02.  In  particular,  the 
Panel  directed  the  Department  to 
conduct  a  review  of  the  1992  entries  of 
Pieles  Pitic  and  Finapiel.  Pursuant  to 
the  remand  order,  the  Department 
submitted  to  the  Panel  its  final  results 
of  redetermination  on  September  19, 
1995.  finding  that  Pieles  Pitic  and 
Finapiel  did  not  receive  any  benefits 
during  1992  from  the  programs 
examined  by  the  Department. 

On  October  20,  1995,  the  Panel 
affirmed  the  Department's  remand 
results.  Therefore,  the  Department  is 
amending  the  final  results  of  the  1992 
administrative  review  to  reflect  a 
subsidy  rate  of  zero  for  Pieles  Pitic  and 
Finapiel,  as  determined  by  the 
Department  in  its  final  remand  results. 

Amended  Final  Results  of  Review 

The  Department  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  countervailing  duties  all 
shipments  of  leather  wearing  apparel 
from  Mexico  exported  by  Pieles  Pitic  or 
Finapiel  on  or  after  January  1,  1992  and 
on  or  before  December  31,  1992. 

Pursuant  to  section  753(b)(3)(B)  of  the 
Tariff  Act  of  1930,  as  amended,  the 
Department  revoked  this  order  effective 
January  1,  1995,  and  has  refunded,  with 
interest,  the  estimated  countervailing 
duties  collected  since  that  date.  See 
Revocation  of  Countervailing  Duty 
Orders  (60  FR  40568;  August  9,  1995). 
Therefore,  the  suspension  of  liquidation 
has  been  lifted,  and  there  is  no  cash 
deposit  requirement,  on  all  shipments  of 
the  subject  merchandise  exported  on  or 
after  January  1,  1995. 

This  amended  notice  of  final  results  is 
published  in  accordance  with  19  U.S.C. 
1675(a)(1)  and  19  CFR  §  355.22. 
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Udted:  jaiiuHfy  11,  1996. 
Susan  G.  Essennan, 
Assistant  Secretary  for  Import 
Administration. 
(PR  Dor.  96-1311  Filed  1-25-96;  8:45  am) 

BILUNG  CODE  3510-OS-P 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.011 7960] 

Mid-Atlantic  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council,  together  with  the 
Atlantic  States  Marine  Fisheries 
Commission's  Summer  Flounder,  Scup, 
and  Black  Sea  Bass  Board  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
January  24,  1996,  from  8:00  a.m.  until 
5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Philadelphia 
Airport,  500  Stevens  Drive, 
Philadelphia,  PA;  telephone:  610-521- 
5900. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone:  302-674-2331. 
SUMMARY:  The  purpose  of  this  meeting 
is  to  discuss  and  take  action  on  the 
summer  flounder  recreational  fishery 
management  measures  for  1996  and 
hear  NMFS  proposed  revisions  to  the 
striped  bass  management  program. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  (302)  674-2331  at  least 
5  days  prior  to  the  meeting  dates. 

Dated:  January  19,  1996. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  96-1235  Filed  1-22-96;  4:01  pmj 

BILUNG  CODE  3510-22-F 

[I.D.011896A]  I 

M^rinr-  Mirrima's 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
Permit  No.  983  (P772#67) 

Summary:  Notice  is  hereby  given  that  Dr. 
Mil  luiKi  F.  Tillman,  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  8604  La  Jolla  Shores 
Drive,  La  Jolla,  CA  92038  has  been 
issued  a  permit  to  take  Antarctic 
pinnipeds  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  ofTice(s): 

Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289). 

SUPPLEMENTARY  INFORMATION:  On 
December  13,  1995,  notice  was 
published  in  the  Federal  Register  (60 
FR  64028)  that  a  request  for  a  scientific 
research  permit  to  take  southern 
elephant  seals,  (Mirounga  leonina), 
Antarctic  fur  seals  (Arctocephalus 
gazella)  Weddell  seals  [Leptonychotes 
weddellii],  crabeater  seals  (Lobodon 
carcinophagus),  leopard  seals  (Hydrurga 
leptonyx],  and  Ross  seals 
(Ommatophoca  rossii),  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  January  18,  1996. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
tFR  r>oc.  96-1427  Filed  1-25-96;  8:45  ami 
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COMMITTEE  POR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUNO  OR 
SEVERELY  DISABLED 
PROCUREMENT  LIST 

Proposed  Additions  mo  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 


employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  26,  1996. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions:  If  the  Committee  approves 
the  proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List,  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Tape,  Electronic  Data  Processing 


J4'i  ♦ 
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7045-0 l-i40— 4961 

NPA:  North  Central  Sight  Services.  Inc., 
WilUamsport.  Pennsylvania 

Frame,  Picture 
7105-01-408-9957 
NPA:  Kandu  Industries,  Inc.,  Holland. 
Michigan 

Mirror,  Glass 

7105-0O-260-1390 

7105-00-264-5997 

NPA:  Kandu  Industries,  Inc.,  Holland, 

Michigan 
Can,  Gasoline,  Military 
7240-01-337-5268 
7240-01-337-5269 
NPA:  Royal  Maid  Association  for  the 

Blind.  Inc.,  Hazlehurst,  Mississippi 

Stamp,  Custom 
7520-01-381-8027 

NPA:  The  Lighthouse  for  the  Blind.  Inc.. 
Seattle.  Washington 

Services 

Janitorial/Custodial 

Department  of  Energy 

Eiverta  Maintenance  Facility 

Elverta.  California 

NPA:  Yolo  Employment  Services, 

Woodland.  California 
Janitorial/Custodial 
USDA  Building 
Kalispell,  Montana 
NPA:  Flathead  Industries  for  the 

Handicapped 
Kalispell,  Montana 

Technical  Order  and  Decal  Distribution 
Oklahoma  City  Air  Logistics  Center 
Tinker  Air  Force  Base,  Oklahoma 
NPA:  The  Oklahoma  League  for  the 

Blind 
Oklahoma  City,  Oklahoma 
Temporary  Administrative  Service 
General  Services  Administration 
General  Products  Commodity  Center 
Fort  Worth,  Texas 
NPA:  Tarrant  County  Association  for  the 

Blind 
Fort  Worth.  Texas 
Toner  Cartridge  Remanufacturing 
Fleet  and  Industrial  Supply  Center, 

Puget  Sound,  Bremerton,  Washington 
NPA:  The  Lighthouse  for  the  Blind.  Inc. 
Seattle.  Washington. 

Deletions:  I  certify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


i.,uiii:iiuait>  and  servicus  lu  un' 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48dl  in 
connection  with  the  commodity  and 
services  deleted  from  the  Procurement 
List.  The  following  commodity  and 
services  have  been  proposed  for 
deletion  from  the  Procurement  List: 

Commodity 

Necktab,  Women's  Shirt 
8445-01-295-3434 

Services 

Commissary  Shelf  Stocking  and 
Custodial,  Griffiss  Air  Force  Base, 
New  York 

Commissary  Shelf  Stocking  and 
Custodial.  Fort  Story.  Virginia 

Beverly  L.  Milkman, 

Executive  Director. 

jFR  Doc.  96-1392  Filed  1-25-96:  8:45  ami 
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Procurament  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFCCTIVE  DATE:  February  26,  1996. 
AOOflESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 
FOO  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (7U3)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  13,  1995,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(60  F.R.  533381  of  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4.  I  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
crganizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 
Pencil.  Writing.  Recycled 
7510-01-357-8952 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[PR  Doc.  96-1393  Filed  1-25-96;  8:45  ami' 
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Proposed  Information  Collection 
Available  for  Public  Comment;  Notice 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 


UMI 


Defense  (Persuunel  and  Readine.ss) 
(Requirements  and  Resources),  ATTN: 
Reports  Clearance  Officer,  Room  3C980, 
4000  Defense  Pentagon.  Washington,  DC 
20301-4000.  Consideration  will  be 
given  to  all  comments  received  within 
60  days  of  the  date  of  publication  of  this 
notice. 

TITLE,  APPLICABLE  FORMS,  AND 
APPUCABLE  OMB  NUMBER:  Appointment 
of  Chaplains  for  the  Military  Services 
(previously  entitled  Certificate  of 
Ecclesiastical  Endorsement,  Nomination 
of  Chaplains  for  the  Three  Military 
Departments  (Anny,  Navy,  Air  Force)); 
DD  Form  2088  and  DD  Form  x291 
(Draft);  OMB  Control  Number  0704- 
0190. 

SUMMARY:  This  information  collection  is 
used  by  the  Department  of  Defense  to 
access  chaplains  into  the  Military 
Services.  The  collection,  which  is  used 
by  all  the  Military  Services,  gathers  the 
necessary  data  for  determining 
eligibility  for  religious  organizations 
seeking  to  endorse  chaplains  and  for 
clergy  persons  seeking  endorsement  as 
military  chaplains. 

NEEDS  AND  USES:  Title  10  United  States 
Code  532,  591  and  DoD  Directive 
1304.19,  requires  the  Department  to 
ensure  that  reglious  organizations 
.seeking  to  endorse  chaplains  are  eligible 
and  that  applicants  qualified  for  the 
military  chaplain  services  are  endorsed 
by  those  religious  organizations.  Two 
forms  are  associated  with  this  program 
to  collect  the  necessary  information. 
The  DD  Form  x291  (Draft), 
"Ecclesiastical  Endorsing  Organization 
Verification/Reverification 
Information,"  requests  basic 
demographic  information  about  the 
religious  denominations  seeking  to 
supply  chaplains.  It  requests  the  name 
of  an  official  authorized  to  represent  the 
organization  to  the  Military  Services, 
and  it  requires  the  organization  to 
certify  that  it  is  authorized  by  its 
membership  to  act  as  the  sole  agency  for 
the  purpose  of  certifying  and  endorsing 
clergy  to  serve  as  military  chaplains. 
The  DD  Form  2088,  "Ecclesiastical 
Endorsing  Agent  Certification,"  is  used 
by  religious  denominations  to  certify 
that  a  member  of  their  clergy  is 
professionally  qualified  to  become  a 
chaplain.  It  requests  information  about 
name,  address,  professional  experience, 
and  previous  military  experience  to  be 
used  in  determining  grade,  date  of  rank, 
and  eligibility  for  promotion  for 
appointees  to  the  chaplain  services. 

Affected  Public:  Not-for-profit 
institutions. 

Annual  Burden  Hours  (Including 
Record  keeping):  851  hours. 
Number  of  Respondents:  818. 


Responses  per  Respondent:  1. 

Average  Burden  per  Response:  1.187. 

Frequency:  On  occasion/annually. 

To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
Reports  Clearance  Officer  at  (703)  614- 
8989. 

Dated:  January  22,  1996. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  96-1267  Filed  1-25-96;  8:45  ami 
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Proposed  in'or-  ation  Collection 
Available  ;c'  P.Diic  Comment;  Notice 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Requirements  and  Resources)  (ATTN: 
Reports  Clearance  Officer),  Room 
3C980,  4000  Defense  Pentagon, 
Washington,  DC  20301-4000. 
Consideration  will  be  given  to  all 
comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 
TITLE  AND  APPLICABLE  OMB  NUMBER: 
Youth  Attitude  Tracking  Study  (YATS) 
(previously  entitled  Communications 
and  Enlistment  Decisions/Youth 
Attitude  Tracking  Study  III  (CEDS/ 
YATS  III),  OMB  Control  Number  0704- 
0069. 

SUMMARY:  Approximately  10,000  young 
men  and  women  are  interviewed  via 
telephone  each  Fall  to  ascertain 


attitudes  and  opinions  attecting  military 
recruiting.  Occasionally,  additional 
interviews  of  3,000  youth  are  conducted 
in  the  Spring  or  Summer  (but  not  both 
in  the  same  year),  where  information 
requirements  preclude  waiting  for  the 
normally  scheduled  Fall  interviews. 
Information  includes  propensity  for 
military  service;  reasons  for  serving  in 
the  military,  or  for  not  serving; 
awareness  of  recruiting  advertising  and 
other  recruiting  efforts;  pert;eptions  of 
the  military  and  the  sources  of  those 
perceptions;  and  the  impact  of  domestic 
and  international  events  on  enlistment 
propensity.  As  enlistment  propensity 
has  fallen  dramatically  since  the  end  of 
the  Cold  War,  it  enables  critical 
evaluation  of  alternative  explanations  of 
declining  propensity.  It  provides 
information  required  by  Congress  on 
year-to-year  changes  in  enlistment 
propensity,  and  reasons  for  those 
changes. 

NEEDS  AND  USES:  The  information 
provided  annually  to  DoD  and  the 
Recruiting  Services  are  required  to 
ascertain  changes  in  youth  attitudes  that 
affect  recruiting  budgets,  and  to  support 
analysis  of  recruiting  incentives  and 
diagnoses  of  recruiting  difficulties. 
YATS  provides  an  independent  measure 
of  youth  awareness  of  DoD  and  Service 
recruiting  advertising,  and  an  efficient 
measure  of  potential  incentives,  such  as 
increased  educational  benefits.  The 
information  is  used  to  optimize 
allocation  of  resources  and  evaluate  the 
effect  of  policy  changes.  It  is  used  in 
preparing  testimony  for  Congress  on  the 
state  of  recruiting. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours  (Including 
Recordkeeping):  5,618  hours. 

Number  of  Respondents:  13,050. 

Responses  per  Respondent:  1 . 

Average  Burden  per  Response:  .4305 
hours. 

Frequency:  One  time. 

To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
Reports  Clearance  Officer  at  (703)  614- 
8989. 

Dated:  January  22,  1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  96-1268  Filed  1-25-96;  8:45  ami 
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CMQ  Control  No  9000-0040] 

C  »'arance  Request  Entitled  Bid  Sample 
D  sDOSition  Instructions 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
.Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance 
(9000-0040). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Bid  Sample  Disposition 
Instructions.  A  request  for  public 
comments  concerning  this  burden 
estimate  was  published  at  60  FR  53916. 
October  18,  1995.  No  public  comments 
were  received. 

DATES:  Comment  Due  Date:  February  26, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102.  NEOB. 
Washington.  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  and  F 
Streets,  NW.,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0040.  Bid  Sample  Disposition 
Instructions,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  submitting  bids  for  Government 
contracts  are  occasionally  required  to 
submit  samples  of  the  product  offered  to 
show  the  characteristics  of  the  item. 
When  bid  samples  are  required,  bidders 
are  requested  to  provide  instructions  for 
disposition  of  the  samples  after  the 
Government  has  had  a  chance  to  inspect 


mem.  il  :iu  instructioiii  dft-  ret-uufa,  uie 
samples  are  returned,  collect,  to  the 
bidder. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,663;  responses  per  respondent,  3;  total 
annual  responses,  7,989;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  1.334. 

Obtaining  Copies  of  lustifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0040,  Bid 
Sample  Disposition  Instructions,  in  all 
correspondence. 

Dated:  January  19,  1996. 
Beverly  Fayson. 
FAR  Secretariat. 
IFR  Doc  96-1138  Filed  1-25-96;  8:45  am) 
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Clearance  Request  for  Descriptive 
Literature 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0039). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Descriptive  Literature.  A 
request  for  public  comments  concerning 
this  burden  estimate  was  published  at 
60  FR  53915.  October  18.  1995.  No 
public  comments  were  received. 
DATES:  Comment  Due  Date:  February  26, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 


mis  (  oilection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037,  Washington. 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0039.  Descriptive  Literature,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Descriptive  literature  means 
information  which  shows  the 
characteristics  or  construction  of  a 
product  or  explains  its  operation.  It  is 
furnished  by  bidders  as  a  part  of  their 
bids  to  describe  the  products  offered. 
Bidders  are  not  required  to  furnish 
descriptive  literature  unless  the 
contracting  office  needs  it  to  determine 
before  award  whether  the  products 
offered  meet  the  specification  and  to 
establish  exactly  what  the  bidder 
proposes  to  furnish. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes)  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
2,663;  responses  per  respondent,  3;  total 
annual  responses.  7,989;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  1,334. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0039, 
Descriptive  Literature,  in  all. 
correspondence. 

Dated:  January  19.  1996. 
Beverly  Fayson, 
FAR  Secretariat. 
[FR  Doc.  96-1137  Filed  1-25-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Qo'ense  Science  Board:  Meeting 

ACTION:  Nonce  oi  Advisorj'  L,ommittee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
7-8,  May  1-2,  and  October  9-10,  1996 
at  the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  &  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Defense  Science  Board  will 
discuss  interim  findings  and  tentative 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  they  may  affect  the  U.S. 
national  defense  posture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  II.  (1988)),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings,  concern  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  January  22, 1996. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  96-1266  Filed  1-25-96;  8:45  am) 
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De'-^nso  Scier^ce  Board  FFRDC  and 
UARC  I'-dependef^t  Advisory  Task 
Force 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
FFRDC  &  UARC  Independent  Advisory 
Task  Force  will  meet  as  follows:  on 
January  31.  1996  at  The  Aerospace 
Corporation,  2350  East  El  Segundo 
Boulevard,  El  Segundo,  California,  in 
Open  session  from  0800-1200  and  in 
Closed  session  from  1300-1600;  and  on 
February  1.  1996  at  the  RAND 
Corporation,  1700  Main  Street,  Santa 
Monica,  California,  in  Open  session 
from  0800-1200  and  in  Closed  session 
from  1300-1600. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 


they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  the  closed 
portions  of  this  meeting  the  Task  Force 
will  receive  classified  plant  tours  and 
briefings.  For  further  information  or  if 
you  would  like  to  attend  the  open 
sessions,  contact  the  DSB  Secretariat  at 
(703)695^157. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
P.L.  No.  92^63,  as  amended  (5  U.S.C. 
App.  II.  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)  (1)  (1988),  and  that 
accordingly  portions  of  this  meeting 
will  be  closed  to  the  public. 

Dated:  January  22,  1996. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  96-1265  Filed  1-25-96;  8:45  am] 
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Defense  Science  Board  Task  Force  on 

Image-Based  Automat';  '.3'-get 
Recognition;  Meeting 

ACTION:  Notice  oi  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Image-Based  Automatic 
Target  Recognition  will  meet  in  closed 
session  on  February  14-15,  1996  at  the 
Pentagon.  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  assess  the  ability  of 
automatic/aided  target  recognition 
technology  and  systems  to  support 
important  military  missions,  principally 
in  the  near-  and  mid-term.  The  Task 
Force  should  concentrate  on  those 
technologies  and  systems  that  use 
imagery  (EO,  IR  or  radar)  as  their 
primary  input  medium. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92^63,  as  amended  (5  U.S.C. 
App.  II,  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b{c)(l)  (1988).  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  January  22,  1996. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  96-1264  Filed  1-25-96;  8:45  am] 
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Dt  *p  <>e  Science  Board  Task  Force  on 
buategic  Mobility;  Meetings 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Strategic  Mobility  will 
meet  in  closed  session  on  February  1— 
2  and  March  5-6.  1996  at  Science 
Applications  International  Corporation, 
McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  engage  in 
a  broad  review  of  strategic  mobility 
under  a  range  of  scenarios.  The  review 
should  include  the  joint  and  service 
processes  for  planning,  executing, 
protecting,  and  sustaining  force 
deployments.  It  should  also  include  the 
resources  and  activities  that  provide 
command  and  control,  communications 
and  information  systems  in  support  of 
strategic  mobility. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1988),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  January  22, 1996. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  96-1263  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP96-1 42-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

January  22, 1996. 

Take  notice  that  on  January  17,  1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP96-142-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.211)  for 
authorization  to  construct  and  operate 
facilities  necessary  to  establish  four 
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additional  delivery  points  to  existing 
customers  for  firm  transportation 
service,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  four  delivery  points,  one 
residential  for  Columbia  Gas  of  Ohio, 
and  three  residential  for  Mountaineer 
Gas  Company,  in  estimated  annual 
quantities  of  150  dth  and  450  dths. 
respectively.  The  quantities  to  be 
pm>vided  through  the  new  delivery 
points  will  be  within  Columbia's 
authorized  level  of  services,  therefore, 
as  stated  by  Columbia,  there  is  no 
impact  on  Columbia's  existing  design 
day  and  annual  obligations  to  the 
customers. 

Columbia  also  estimates  the  cost  to 
install  the  new  taps  to  be  approximately 
$150  per  tap. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli. 
Secretory. 

|FR  Doc.  96-1283  Filed  1-25-96;  8:45  am) 
BILUNQ  COOC  (Zir-OI-M 


[Docket  No.  CP96-1 39-000) 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  22. 1996. 

Take  notice  that  on  January  16,  1996, 
Florida  Gas  Transmi.ssion  Company 
(FGT).  1400  Smith  Street.  P.O.  Box 
1188.  Houston,  Texas  77251-1188,  filed 
a  request  with  the  Commission  in 
Docket  No.  CP96-1 39-000  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  a  new  delivery  lap, 


authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-553-O00,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

FGT  proposes  to  construct  a  new 
delivery  tap  in  Leon  County,  Florida  for 
West  Florida  Natural  Gas  (WFNG).  The 
delivery  point  will  be  added  to  the 
existing  FTS-1  Service  Agreement 
between  FGT  and  the  State  of  Florida. 
Department  of  Corrections  to  allow 
deliveries  of  natural  gas  to  the  new 
meter  station.  FGT  states  that  WFNG 
reimburse  it  for  all  construction  costs 
relating  to  the  electronic  flow 
measurement  equipment,  which  is 
estimated  to  be  $13,129.  FGT  further 
states  that  WFNG  would  construct  and 
operate  the  WFNG- Leon  County  Gate 
meter  station  and  approximately  seven 
miles  of  4-inch  pipeline  connecting  to 
the  Wakulla  Prison  for  the  State  of 
Florida. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Casheli, 
Secretary. 

|FR  Doc.  96-1282  Filed  1-25-96;  8:45  am) 
aaUNQ  CODE  S717-«1-M 


[Docket  No.  CP96-1 46-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  22, 1996. 

Take  notice  that  on  January  18,  1996, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docket  No.  CP96- 
146-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  facilities  in  Logan  County, 
Arkansas  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000.  et  al.,  pursuant  to  Section  7  of 


the  iNdtural  Ga.s  Act.  all  a.s  more  tuily  set 
forth  in  the_ request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

NGT  proposes  to  construct  and 
operate  a  2-inch  tap  and  1-inch  first-cut 
regulator  to  deliver  gas  to  NorAm 
Energy  Corp.  (ARKLA).  The  estimated 
volumes  to  be  delivered  are 
approximately  900  MMBtu  annually 
and  4  MMBtu  on  a  peak  day.  ARKLA 
agrees  to  reimburse  NGT  for  the  cost  of 
the  tap  and  first-cut  regulator. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instance  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  0.  Casheli. 
Secretary. 
|FR  Doc.  96-1284  Filed  1-25-96;  8:45  am] 

BILUNO  COO€  6717-41-M 


[Docket  No.  GT96-43-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  Service 
Agreement 

January  22, 1996. 

Take  notice  that  on  January  16.  1996, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  a  replacement  Rate  Schedule 
T-1  service  agreement  between 
Northwest  and  Pacific  Interstate 
Transmission  Company  (PITCO)  dated 
July  24, 1995,  to  bcKCome  effective 
February  1,  1996. 

Northwest  states  that  this  service 
agreement  reflects  the  conversion  from 
Mcf  to  MMBtu  for  PITCO's  contract 
demand,  as  more  fully  explained  in 
Northwest's  August  31,  1995  filing  in 
Docket  No.  RP95^09.  It  supersedes  the 
service  agreement  with  PITCO  dated 
January  18.  1988. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  DC 
20426,  in  accordance  with  Sections 
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385.214  and  385.211  ui  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheli, 
Secretary. 
|FR  Doc.  96-1285  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM96-8-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  22.  1996. 

Take  notice  that  on  January  16, 1996 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets  enumerated 
in  Appendix  A  attached  to  the  filing. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  (1)  rate  changes 
attributable  to  storage  service  purchased 
from  CNG  Transmission  Corporation 
(CNG)  under  its  Rate  Schedule  GSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedules  LSS  and  GSS  and  (2) 
fuel  changes  attributable  to  storage 
service  purchased  from  Texas  Eastern 
Transmission  Corporation  (TCTCO) 
under  its  Rate  Schedule  X-28  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  S-2.  This  tracking  filing  is 
being  made  pursuant  to  Section  4  of 
Transco's  Rate  Schedule  LSS,  Section  3 
of  Transco's  Rate  Schedule  GSS  and 
Section  26  of  the  General  Terms  and 
Conditions  of  Transco's  Volume  No.  1 
Tariff. 

Transco  states  that  Appendices  B  and 
C  attached  to  the  filing  contain 
explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  LSS  and  GSS  rates,  respectively, 
and  Appendix  D  contains  an 
explanation  of  the  S-2  fuel  percentage 
change. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS,  GSS 
and  S-2  customers  and  interested  State 
Commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
ReguLitions.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheli. 
Secretary. 
IFR  Doc.  96-1287  Filed  1-25-96;  8:45  ami 

BILLING  CODE  e717-«1-M 


[Docket  No.  CP94-227-001] 

Trunkline  Gas  Company;  Notice  of 
Petition  to  Vacate  Order 

Januan,'  22.  1996. 

Take  notice  that  on  January  4, 1996, 
Trunkline  Gas  Company  (Trunkline), 
Post  Office  Box  1642.  Houston,  Texas, 
77251-1642,  filed  in  Docket  No.  CP94- 
227-000  a  request  to  vacate  an  order  it 
received  in  the  above-referenced 
proceeding  on  July  21,  1994,'  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Trunkline  states  that  in  this 
proceeding  the  Commission  granted 
authorization  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  to  abandon  certain 
facilities,  referred  to  as  the  Lake  Creek 
Lateral  Gathering  System,  by  sale  to 
Winnie  Pipeline  Company  (Winnie).  It 
is  indicated  that  subsequent  to  the 
issuance  of  the  Order,  Trunkline  and 
Winnie  entered  into  discussions  to 
finalize  the  sale  agreement.  It  is  further 
indicated  that  these  discussions  broke 
down  and  that  the  sale  agreement 
between  Trunkline  and  Winnie  has  been 
terminated. 

Trunkline  indicates  that  the  subject 
facilities  have  not  been  abandoned  and 
are  not  going  to  be  sold  as  was 
contemplated  when  Trunkline  filed  its 
application  and  when  the  Commission 
issued  its  order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  Febniar)' 
12,  1996,  file  with  the  Federal  Energy 


1  See  Order  at  68  FERC  1  61.107  (1994). 


Regulatory  Commission,  Washington, 
D.C..  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the. 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  petition  to  vacate 
is  required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Casheli. 
Secretary. 
[FRDoc.  96-1281  Filed  1-25-96;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  CP91 -50-003] 

Sumas  Cogeneration  Company,  L,P.; 
Notice  of  Amendment 

January  22, 1996. 

Take  notice  that  on  January  16,  1996, 
Sumas  Cogeneration  Company,  L.P. 
(SCCLP),  335  Parkplace,  Suite'  110, 
Kirkland,  Washington  98033,  filed  in 
Docket  No.  CP91-50-O03,  an 
application  to  amend  the  Presidential 
Permit  issued  by  the  Commission  all  as 
niore  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  SCCLP  requests  that  the 
Commission  amend  Ordering  Paragraph 
(B)  of  the  May  1,  1991,  order  and  the 
Presidential  Permit  (55  FERC  1  61,163 
(1991))  to  allow  Boundary  Paper,  Ltd. 
(Boundary]  to  access  and  utilize 
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SCCLP's  facilities  at  the  international 
border  between  the  United  States  and 
Canada.  SCCLP  states  that  Boundary's 
use  of  the  border  facilities  will  not  aher 
the  current  operations  and  ownership 
except  that  both  SCCLP's  gas  and 
Boundary's  gas  will  be  transported 
through  the  border  facilities.  SCCLP  has 
requested  to  amend  its  Presidential 
Permit;  however,  the  requested  change 
will  also  require  that  the  Section  3 
authorization  be  amended  as  well. 
Therefore,  it  is  construed  that  the 
instant  fiUng  requests  an  amendment  of 
the  Presidential  Permit  and  the  Section 
3  authorization  issued  in  the 
Commission's  May  1, 1991  order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
February  12.  1996.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
"with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  Cashell, 
Secretary. 
PR  Doc.  96-1 280  Filed  1-25-96;  8:45  am] 

MLUNO  COM  KT^7-0^-m 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER95-491-000,  et  at.] 

New  England  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  19, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  New  England  Power  Company 

[Docket  No.  ER95-491-000] 

Take  notice  that  on  December  5, 1995, 
New  England  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  31. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Washington  Water  Power  Company 

(Docket  No.  ER95-1 683-000) 

Take  notice  that  on  December  28, 
1995.  Washington  Water  Power 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date.  January  31,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Company 

(Docket  No.  ER96-341-000I 

Take  notice  that  on  December  19, 
1995.  Boston  Edison  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  31. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  American  Biomass  Corporation 

(Docket  No.  ER96-639-0001 

Take  notice  that  on  December  11, 
1995,  American  Biomass  Corporation 
tendered  for  filing  a  Wholesale  Energy 
Purchase  Agreement  with  West 
Allegheny  Biomass  Energy  Corporation. 

Comment  date:  January  31.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER96-655-000) 

Take  notice  that  on  December  21. 
1995.  Virginia  Electric  Power  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FT!RC  No. 
110  in  the  above- referenced  docket. 

Comment  date:  January  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Calpine  Newark  Cngen,  Inc. 

(Docket  No.  ER96-675-0001 

Take  notice  that  on  January  11.  1996, 
Calpine  Newark  Cogen.  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
Wisconsin 

(Docket  No.  ER96-698-0001 

Take  notice  that  on  December  27, 
1995,  Northern  States  Power  Company 
tendered  for  filing  a  power  and  energy 
supply  agreement  with  the  city  of  Rice 
Lake,  Wisconsin. 

Comment  dote:  January  31, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER96-699-0001 

Take  notice  that  on  December  27, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  WestPlains  Energy- 
Kansas. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
WestPlains  Energy-Kansas  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepting  for  filing  by  the 
Commission  and  made  efTfective  by 
Ch-der  dated  August  17,  1995  in  Docket 
No.  ER95-1222-000.  Northern  Indiana 
Public  Service  Company  and  WestPlains 
Energy-Kansas  request  waiver  of  the 
Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  January  1, 1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Indiana  Gas  &  Electric 
Company 

(Docket  No.  ER96-705-0001 

On  December  28. 1995.  Southern 
Indiana  Gas  &  Electric  Company 
("SIGECO")  submitted  for  filing  a  Point- 
To-Point  Transmission  Service  Tariff 
and  a  Network  Integration  Transmission 
Service  Tariff.  Under  the  terms  of  the 
tariffs,  SIGECO  will  offer  firm  and  non- 
firm  point-to-point  transmission  service, 
network  intfgration  service  and  certain 
ancillary  services  to  any  entity  eligible 
for  mandatory  transmission  service 
under  sections  211  and  212  of  the 
Federal  Power  Act.  The  tariffs  offer 
eligible  customers  transmission  services 
that  are  comparable  to  the  transmission 
services  that  SIGECO  provides  itself. 

SIGECO  requests  that  the  Commission 
permit  the  tariffs  to  become  effective  as 
of  sixty  days  after  fiUng. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Dayton  Power  &  Light  Company 

(Docket  No.  ER96-708-000] 

Take  notice  that  on  December  28, 
1995,  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
an  amendment  to  its  power  supply 
agreement  dated  December  1.  1986  with 
American  Municipal  Power-Ohio,  Inc. 
(Amp-Ohio).  The  amendment  will 


enable  Dayton  to  provide  Amp-Ohio 
with  a  variety  of  supply  services  not 
provided  under  the  1986  agreement,  as 
well  as  permit  Amp-Ohio  to  provide 
Dayton  with  certain  enumerated  supply 
services.  Dayton,  with  the  concurrence 
of  Amp-Ohio,  requests  an  effective  date 
of  December  29,  1995  and  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER96-709-O00I 

Take  notice  that  on  December  28, 
1995,  The  Dayton  Power  and  Light 
Company  (Dayton),  tendered  for  filing 
an  executed  Master  Electric  Interchange 
Agreement  between  Dayton  and 
Heartland  Energy  Services,  Inc. 
(Heartland). 

Pursuant  to  the  rate  schedules 
attached  as  Exhibit  B  to  the  Agreement, 
Dayton  will  provide  to  Heartland  power 
and/or  energy  for  resale. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti'  « 

12.  Union  Electric  Cornpdiiy 

(Docket  No.  ER96-710-000I 

Take  notice  that  on  December  28, 
1995,  Union  Electric  Company  tendered 
for  filing  a  letter  terminating  Connection 
6 — Rector  Delivery  Point  to  the 
Interchange  Agreement  between  Union 
Electric  and  Arkansas  Power  &  Light 
Company. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Power  Service 
Corporation  on  behalf  of  Wfst  Pinin 
Power  Company 

(Docket  No.  ER96-711-0001 

Take  notice  that  on  December  28, 
1995,  Allegheny  Power  Service 
Corporation,  on  behalf  of  West  Penn 
Power  Company,  submitted  Supplement 
No.  fi  to  FERC  Electric  Tariff  First 
Revised  Volume  No.  1.  The  Supplement 
No.  6  changes  the  service  voltage  level 
and  provides  a  voltage  discount  as  a 
credit  to  customers  taking  service  under 
Schedule  WS-LV. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Public  Utility  Commission. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Commonwealth  Edison  Company 

(Docket  No.  ER96-7 1 2-0001 

Take  notice  that  on  December  28, 
1995,  Commonwealth  Edison  Company 


(ComEd)  submitted  Service  Agreements, 
establishing  Cinergy  Services  Inc. 
(Cinergy),  dated  November  7,  1995; 
Electric  Clearinghouse,  Inc.  (ECI),  LG&E 
Power  Marketing,  Inc.  (LG&E), 
Heartland  Energy  Services,  Inc. 
(Heartland),  and  Enron  Power 
Marketing,  Inc.  (Enron),  dated 
November  9,  1995;  Louisville  Gas  and 
Electric  Company  (Louisville),  dated 
November  13. 1995;  Wisconsin  Electric 
Power  Company  (WEPCO),  dated 
November  20,  1995;  and  Valero  Power 
Services  Company  (Valero),  dated 
December  8,  1995,  as  customers  under 
the  terms  of  ComEd's  Transmission 
Service  Tariff  FTS-1  (FTS-1  Tariff).  The 
Commission  has  previously  designated 
the  FTS-1  Point  to  Point  Service  tariff 
as  FERC  Electric  Tariff,  Second  Revised 
Volume  No.  3.  Cinergy,  Louisville, 
WEPCO  and  Valero  are  new  customers. 
The  Service  Agreements  with  ECI, 
Enron,  Heartland  and  LG&E  supersedes 
transmission  Service  Agreements 
already  on  file  with  the  Commission. 

ComEd  requests  an  effective  date  of 
November  27,  1995  for  the  Service 
Agreements  with  Cinergy,  ECI,  LG&E, 
Heartland,  Enron,  Louisville,  and 
WEPCO,  and  an  effective  date  of 
December  8,  1995  for  the  Service 
Agreement  between  ComEd  and  Valero, 
and  accordingly  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Cinergy,  ECI,  LG&E,  Heartland,  Enron, 
Louisville,  WEPCO,  Valero  and  the" 
Illinois  Commerce  Commission. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of 

Colnriidn 

(DocKet  No.  ER96-713-OO0] 

Take  notice  that  on  December  29, 
1995,  Public  Service  Company  of 
Colorado,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Rate 
Schedule  Nos.  44,  45,  46,  47,  48,  52,  53, 
54,  59,  and  82.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$415,000  based  on  the  12  month  period 
ending  December  31,  1996.  The 
Company  proposes  to  increase  rates  to 
The  City  of  Burlington,  The  City  of 
Julesburg,  Grand  Valley  Rural  Power 
Lines,  Inc.,  WestPlains  Energy 
Corporation  and  Western  Area  Power 
Administration.  The  Company  proposes 
to  decrease  rates  to  The  Town  of  Center, 
Holy  Cross  Electric  Association,  Inc.. 
Yampa  Valley  Electric  Association,  Inc., 
and  Tri-State  Generation  and 
Transmission  for  its  specific  facility 
charge. 


In  addition,  the  Company  filed  a 
Power  Supply  Agreement  between  itself 
and  the  City  of  Glenwood  Springs.  The 
Company  is  also  proposing  to  change 
the  billing  demands  from  30  minutes  to 
60  minutes  for  each  of  its  wholesale 
customers  not  already  on  a  60  minute 
billing  demand  basis. 

The  Company  requests  an  effective 
date  of  January  1,  1996,  for  the  rate 
decreases,  the  changes  in  billing 
demands  and  the  Power  Supply 
Agreement  with  Glenwood  Springs.  The 
Company  requests  an  effective  date  of 
February  28, 1996  for  the  increases. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  affected 
jurisdictional  customers,  the  Public 
Utilities  Commission  of  the  State  of 
Colorado,  and  the  Colorado  Office  of 
Consumer  Counsel. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Sound  Power  &  Light 
Company 

(Docket  No.  ER9&-714-0001 

Take  notice  that  on  December  29. 
1995.  Puget  Sound  Power  &  Light 
Company,  tendered  for  filing  three 
agreements  amending  its  wholesale  for 
resale  power  contract  with  the  Port  of 
Seattle  (Purchaser).  A  copy  of  the  filing 
was  served  on  Purchaser. 

Puget  states  that  the  agreements 
extend  the  term  of  the  wholesale  for 
resale  power  contract  and  add  stranded 
cost  recovery  provisions. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  York  State  Electric  &  Ga» 
Corporation 

(Docket  No.  ER96-71 5-000) 

Take  notice  that  on  December  29, 
1995,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
Regulation's,  18  CFR  35.12,  as  an  initial 
rate  schedule,  an  agreement  with  Public 
Service  Electric  &  Gas  Company 
(PSE&G).  The  agreement  provides  a 
mechanism  pursuant  to  which  the 
parties  can  enter  into  separately 
scheduled  transactions  under  which 
NYSEG  will  sell  to  PSE&G  and  PSE&G 
will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  December  30,  1995, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
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agrtMiiiiujU.  .\':5hL.  ;m5  ft;qut;ilt:a  ivjr.tjr 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  Yoric  State  Public  Service 
Commission  and  PSEAG. 

Comment  date:  February  2,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoH  D.  Cashell. 
Secretary. 
|FR  Doc.  96-1279  Filed  1-25-96;  8:45  am] 

a«.UNQ  COOE  <717-01-P 


[Project  Nos.  2613.  Moxie;  2325.  Weston; 
2552.  Ft  Halifax;  2559.  OaklarKi;  2S57,  Rice 
Rips;  2555.  Automatic;  2556.  Union  Gas; 
2329.  Wyman;  2671,  Moosehead;  2389, 
Edwards;  ar>d  11433.  Sandy  River] 

C'3ntral  Maine  Power,  Kennebec  Water 
Power,  Edwards  Manufacturing  &  City 
of  Augusta,  Town  of  Madison;  Notice 
of  Intent  To  Hold  Public  Meetings  in 
Bingham  and  Augusta.  Maine  to 
Discuss  the  Draft  Environmental 
Impact  Statement  (DEIS)  for 
Relicensing  of  the  Kennetjec  River 
Basin  Hydroelectric  Projects 

lanuary  22.  1996. 

In  January,  1996,  the  Draft 
Environmental  Impact  Statement  for  the 
Kennebec  River  Basin  Hydroelectric 
Projects  was  distributed  to  ail  parties  on 
the  Commission's  mailing  list  and  a 
notice  of  availability  was  published  in 
the  Federal  Register.  The  DEIS 
evaluates  the  environmental 
consequences  of  the  proposed 
relicensing  of  eleven  hydroelectric 
projects  within  the  Kennebec  River 
Basin.  The  projects  are  located  on  the 
Kennebec  River.  Moxie  Stream,  Sandy 
River,  Sebasticook  River,  Messalonskee 
Stream  in  Central  Maine. 
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ihree  public  meetings  have  in-' n 
scheduled  to  be  held  in  Bingham  and 
Augusta,  Maine  for  the  purpose  of 
allowing  Commission  Staff  to  present 
the  major  DEIS  findings  and 
recommendations.  Interested  parties 
will  have  an  opportunity  to  give  oral 
comment  on  the  DEIS  for  the 
Commission's  public  record.  Comments 
will  be  recorded  by  a  court  reporter. 
Individuals  will  be  given  up  to  five 
minutes  each  to  present  their  views  on 
the  DEIS. 

Meeting  Dates.  Times  and  Locations 

Tuesday,  February  13.  from  7  p.m.-l  1 
p.m. 

Location:  Bingham.  ME;  Quimby 
Elementary  School. 

Directions:  From  Bingham  Town 
Center  go  '/i  mile  south  on  Route  201; 
school  is  on  the  East  side  of  the  road. 

Wednesday.  February  14,  from  12:30 
p.m.-3:30  p.m. 

Location:  Augusta.  ME;  Augusta  Civic 
Center. 

Directions:  From  the  Maine  Turnpike 
(Interstate  95)  take  Exit  31  onto  Civic 
Center  Drive;  proceed  south  '/z  mile, 
turn  right  on  Community  Drive  to  Civic 
Center. 

Wednesday,  February  14.  frtjm  7  p.m.- 
11  p.m. 

Location:  Augusta.  ME;  Augusta  Civic 
Center. 

Comments  may  also  be  submitted  in 
writing,  addressed  to  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE.. 
Washington,  DC  20426.  Reference 
should  be  clearly  made  to  the  Kennebec 
River  Basin  DEIS  and  the  specific 
project(s)  name  and  project(s)  number 
for  which  comments  are  being  provided. 
All  comments  must  be  received  by 
March  25,  1996. 

For  additional  information  contact: 
John  Blair.  DEIS  Task  Monitor  at  (202) 
219-2845. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-1286  Filed  1-25-96;  8:45  am] 

B4LLJNQ  COOC  1717-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federal  Energy  Management  and 
Planning  Programs;  Energy  Savings 
Performance  Contract  Model 
Solicitations 

agency:  Department  of  Energy. 
action:  Extension  of  public  comment 
period. 


summary:  The  Department  of  Energy 
gives  notice  of  an  extension  of  the 
comment  period  for  the  summary  of 
proposed  changes  to  its  energy  savings 
performance  contracting  model 
solicitations.  The  Notice  and  invitation 
to  comment  on  the  summary  of 
proposed  changes  to  the  model 
solicitations  was  published  in  the 
Federal  Register  on  December  27, 1995 
(60  FR  66961).  In  response  to  requests 
from  the  public,  the  Department  is 
extending  the  comment  period. 
DATES:  Comments  should  be  received  no 
later  than  March  1,  1996. 
ADDRESSES:  All  written  comments  are  to 
be  submitted  to:  U.S.  Department  of 
Energy,  Office  of  Federal  Energy 
Management  Programs,  EE-92,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20595-0121.  Fax  and  e- 
mail  comments  will  be  accepted  at  (202) 
586-3000  and  tanya.sadler@hq.doe.gov, 
respectively. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Sadler.  EE-92.  U.S.  Department 
of  Energy.  Office  of  Federal  Energy 
Management  Programs.  EE-92.  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585-0121.  (202)  586- 
7755. 

Issued  in  Washington.  D.C  on  this  22nd 
day  of  January  1996. 
Brian  T.  CasteUi, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 
[FR  Doc.  96-1397  Filed  1-25-96;  8:45  am) 

BILUNO  CODE  8450-01-P 


Inventions  Available  for  License 

AGENCY:  Department  of  Energy.  Office  of 
General  Counsel. 
ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Energy  announces  that  the  following 
inventions  are  available  for  license  in 
accordance  with  35  U.S.C.  207-209. 
U.S.  Patent  No.  5,205,624.  "Material 

Isolation  Enclosure" 
U.S.  Patent  No.  5.032,657 
"Polymerizable  2(2-Hydroxynaphthyl) 
2H-  Benzotriazole  Compounds" 
A  copy  of  the  patents  may  be 
obtained,  for  a  modest  fee,  from  the  U.S. 
Patent  and  Trademark  Office, 
Washington,  DC  20231.  Information 
describing  the  patented  invention  may 
be  found  by  accessing  the  internet  at 
http://www.doe.gov/gencoun/ 
gchome.html 

FOR  FURTHER  INFORMATION:  Robert  J. 
Marchick,  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property.  U.S. 
Department  of  Energy.  1000 


Indepeudence  Avenue,  SW., 
Washington,  DC  20585;  Telephone  (202) 
586-  2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  Part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  under  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  license 
has  been  announced  in  the  Federal 
Register. 

Issued  in  Washington,  DC,  on  January  22, 
1996. 

Agnes  P.  Dover. 

Deputy  General  Counsel  for  Technology 

Transfer  and  Procurement. 

[FR  Doc.  96-1396  Filed  1-25-96;  8:45  am] 

BILUNQ  COOE  6450-01-P 


Western  Area  Power  Admi 


rajion 


Central  Valley  Project,  National 
Defense  Authorization  Act  Power 
Allocation 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
Power  Marketing  Administration  of  the 
Department  of  Energy  (DOE),  announces 
the  availability  of  17.0  megawatts  (MW) 
of  power  under  Section  2929  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994  (Pub.  L.  103-160,  107 
Stat.  1547,  1935  (1993))  (NDA  Act).  The 
power  will  be  allocated  under  the  Final 
NDA  Act  Procedures  (Procedures).  The 
Procedures  were  developed  by  Western 
and  published  in  59  FR  61604, 
December  1,  1994,  to  fulfill  the 
requirements  of  the  NDA  Act. 

DATES:  This  additional  17  MW  of  NDA 
Act  power  will  be  allocated  pursuant  to 
the  Procedures  beginning  on  February 
26,  1996.  As  stated  in  the  procedures, 
applications  from  eligible  entities 
requesting  NDA  Act  Power  from 
Western  are  being  accepted  up  to 
November  30,  2003.  Requests  shall  be 
considered  on  a  first-come,  first-served 
basis  consistent  wdth  the  general 
allocation  and  contract  principle  of  the 
Procedures. 

ADDRESSES:  Information  regarding  the 
availability  of  NDA  Act  Power,  and  a 
copy  of  the  Procedures,  are  available  for 
public  inspection  and  copying  at 
Western's  Sierra  Nevada  Regional  Office 
located  at  114  Parkshore  Drive.  Folsom. 
California  95630. 
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FOR  FURTHER  INFORMATION  CONTACT:  Zola 
M.  Jackson.  Power  Marketing  Manager. 
Sierra  Nevada  Customer  Service 
Regional  Office,  Western  Area  Power 
Administration.  114  Parkshore  Drive, 
Folsom.  California  95630-4710.  (916) 
353-4421. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NDA  Act  was  signed  into  public 
law  on  November  30,  1993.  The 
Procedures,  published  in  59  FR  61604, 
on  December  1, 1994,  explain  the 
process  developed  by  Western  to 
implement  the  NDA  Act.  The 
Procedures  identify  power  classified  as 
NDA  Act  Power  and  the  types  of 
services  and  contracts  offered.  Also  set 
forth  under  the  Procedures  are  the 
general  eligibility  criteria  to  be  applied 
to  all  applicants  requesting  an  allocation 
of  NDA  Act  Power.  The  Procedures  also 
address  the  process  to  be  used  by 
applicants  when  applying  for  NDA  Act 
Power,  which  includes  demonstration 
that  certain  economic  development 
criteria  are  being  met  for  closed  military 
bases. 

Section  2929  of  the  NDA  Act  provides 
that,  for  a  10-year  period  beginning  on 
November  30,  1993,  the  electric  power 
allocations  provided  as  of  November  30, 
1993,  by  Western  from  the  Central 
Valley  Project  (CVP)  to  military 
installations  in  the  State  of  California 
that  have  been  closed  or  approved  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(Title  XXIX  of  Pub.  L.  101-510;  104  Stat. 
1808)  (1990  Act)  shall  be  reserved  for 
sale  through  long-term  contracts  to 
preference  entities  that  agree  to  use  such 
power  to  promote  economic 
development  at  a  military  installation 
that  is  closed  or  approved  for  closure 
pursuant  to  the  1990  Act.  To  the  extent 
power  reserved  by  the  NDA  Act  is  not 
disposed  of  through  long-term  contracts, 
it  shall  be  made  available  on  a 
temporary  basis  beginning  November 
30.  1993,  for  a  10-year  period  to  military 
installations  in  the  State  of  California 
through  short-term  contracts.  By 
implementing  the  Procedures.  Western 
established  the  criteria  to  allocate  the 
power  made  available  as  a  result  of  the 
NDA  Act. 

As  of  the  date  of  this  publication, 
McClellan  Air  Force  Base,  a  military 
installation  with  a  CVP  contract  rate  of 
delivery,  is  scheduled  to  close  pursuant 
to  the  1990  Act.  Western  is  providing 
notice  that  in  addition  to  the  34.209 
MW  already  made  available  for 
allocation  under  59  FR  61604,  that  17.0 
MW  is  available  for  allocation  as  NDA 
Act  Power  to  entities  qualifying 


pursuant  to  the  final  NDA  Act 
Procedures  on  a  first-come,  first-served 
basis  beginning  30  days  after 
publication  of  this  Federal  Register. 
Interested  parties  may  contact  Western 
at  the  address  and  telephone  listed  in 
this  Federal  Register  for  more 
information. 


Military  Installa- 
tion 

Long- 
term 
firm 

power 

Type  III 
withdrawable 

Total 

McClellan  Air 
Force  Base, 
McClellan 
AFB,  CA 

15.094 

1.906 

17.0 

TOTAL  . 

15.094 

1.906 

17.0 

Regulatory  Procedure  Requirements 

Environmental  Compliance:  The 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  42  U.S.C.  432'l  et  seq.. 
and  implementing  regulations  issued  by 
the  Councfl  on  Environmental  Quality, 
40  C.F.R.  1500  et  seq..  and  the 
Department  of  Energy,  10  C.F.R.  1021, 
require  that  the  environmental  effects  of 
agency  decisions  be  studied  and 
considered  by  decision  makers.  Studies 
were  made  to  determine  whether  there 
were  significant  impacts  to  the 
environment  as  a  result  of  the  original 
allocation  of  the  power  to  the  military 
installations.  These  studies  and  analyses 
were  included  in  the  Revised 
Environmental  Assessment  for  the 
Sacramento  Area  Office.  Western  Area 
Power  Administration.  1994  Power 
Marketing  Plan  (DOE/EA-0467.  Revised 
August.  1992)  and  related  Finding  of  No 
Significant  Impact.  Pursuant  to 
Western's  proposal  to  implement  the 
requirements  of  Section  2929  of  the 
National  Defense  Authorization  Act. 
Western  determined  that  the 
preparation  of  an  environmental  impact 
statement  was  not  required  and  issued 
a  FONSI  on  April  12,  1995.  This  current 
announcement  of  available  NDA  Act 
Power,  under  the  Procedures,  involves 
the  same  529  MW  of  Power  previously 
analyzed  and  addressed  in  the  1994 
Power  Marketing  Plan  EA.  as  well  as  the 
April  12.  1995,  FONSI  and  therefore 
will  require  no  further  NEPA 
documentation. 

Issued  at  Golden,  Colorado,  January  12, 
1995. 
J.  M.  Shafer. 

Administrator. 

IFR  Doc.  96-1395  Filed  1-25-96;  8:45  am] 
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Office  of  General  counsel 

Unfunded  Mandates  Reform  Act; 
Intergovernmental  Consultation 

AGENCY:  Department  of  Energy. 
action:  Notice  of  proposed  statement  of 
policy. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  publishing  for  public  comment 
a  proposed  statement  of  policy  on 
intergovernmental  consultation  under 
the  Unfunded  Mandates  Reform  Act  of 
1995.  DOE'S  proposed  policy  reflects  the 
guidelines  and  instructions  that  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  provided  to  each 
agency  to  develop,  with  input  from 
State,  local,  and  tribal  officials,  an 
intergovernmental  consultation  process 
with  regard  to  significant 
intergovernmental  mandates  contained 
in  a  notice  of  proposed  rulemaking. 
DATES:  Comments  on  this  proposed 
statement  of  policy  are  due  on  or  before 
March  26,  1996. 
ADDRESSES:  Comments  may  bet 
submitted  to  the  Office  of  the  Assistant 
General  Counsel  for  Regulatory  Law 
{GC-74).  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  S.W.. 
Washington.  DC.  2058.5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Duarte,  Office  of  the  Assistant 
General  Counsel  for  Regulatory  Law, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20585,  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION:  The 
President  signed  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act) . 
into  law  as  Public  Law  104—4  on  March 
22.  1995.  Section  204(a)  of  the  Act 
requires  each  agency  to  develop,  to  the 
extent  permitted  by  law,  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  in 
the  development  of  a  regulatory 
proposal  containing  a  proposed 
"significant  intergovernmental 
mandate"  that  is  not  a  requirement 
specifically  set  forth  in  law.  2  U.S.C. 
1531,  1534(a).  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  ?  Federal  agency 
regulation  that:  (1)  Would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments  (except  as  a 
condition  of  Federal  assistance);  and  (2) 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  of  $100  million  (adjusted 
annually  for  inflation)  in  any  one  year. 
See  2  U.S.C.  658(5)(A)(i),  1532(a). 

Section  204(b)  of  the  Act  excepts 
intergovernmental  communications  in 


.  nil  1 11  I  ni.umstances  from  the 
requirements  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  Those 
circumstances  involve  meetings:  (1) 
Exclusively  between  Federal  officials 
and  State,  local,  or  tribal  elected' 
officials  or  their  designees;  and  (2) 
solely  for  the  purposes  of  exchanging 
views,  information,  or  advice  relating  to 
Federal  programs  established  pursuant 
to  a  statute  that  explicitly  or  inherently 
provides  for  sharing  intergovernmental 
responsibilities  or  administration.  2 
U.S.C.  1534(b). 

Section  204(c)  of  the  Act  requires  the 
President  to  issue  guidelines  and 
instructions  for  implementing  section 
204  (a)  and  (b).  2  U.S.C.  1534(c).  He 
delegated  this  authority  to  the  Director 
of  OMB,  who  published  guidelines  and 
instructions  on  September  29,  1995.  60 
FR  50651. 

Paragraph  I  of  the  OMB  guidelines 
and  instructions  provides  for  each 
agency  to  develop,  in  consultation  with 
State,  local,  and  tribal  governments,  the 
intergovernmental  consultation  process 
under  section  204(a)  of  the  Act. 
Paragraph  I  further  calls  for  agencies  to 
develop  the  process  by  making  a 
proposal  for  comment  by  State,  local, 
and  tribal  governments.  Accordingly, 
DOE  is  sending  copies  of  today's 
proposed  statement  of  policy  to  a  list  of 
elected  State  and  tribal  officials  and  of 
associations  representing  State,  local, 
and  tribal  governments  compiled  by  the 
DOE  Office  of  Intergovernmental  and 
External  Affairs.  To  ensure  that  all  such 
officials  have  the  opportunity  to 
participate  and  because  there  may  be 
wider  interest  in  DOE's  process  for 
intergovernmental  consultation  under 
the  Act,  DOE  today  is  publishing  for 
public  comment  its  proposed  policy 
regarding  such  consultation. 

Section  203  of  the  Act  supplements 
section  204(a).  2  U.S.C.  1533.  It  requires 
that,  prior  to  establishing  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals.  The  Act  defines 
"small  government"  to  mean  any  small 
governmental  jurisdiction  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
601(5),  and  any  tribal  government.  2 
U.S.C.  658(11). 

Both  the  Act  and  the  OMB  guidelines 
and  instructions  appear  to  assume  that 
agencies  must  make  affirmative  efforts 
to  notify  State,  local,  and  tribal  officials 
in  addition  to  publishing  a  notice  of 
proposed  rulemaking  in  the  Federal 


Register.  Today's  proposed  statement  of 
policy  describes  the  extent  and  content 
of  pre-proposal  notice  and  opportunity 
to  consult. 

The  proposed  policy  differentiates 
between  State  and  tribal  elected  officials 
(or  their  designees)  on  the  one  hand  and 
local  elected  officials  (or  their 
designees)  on  the  other.  DOE  will 
attempt  to  send  notices  to  the  former, 
but  the  latter  are  so  numerous  that  DOE 
proposes  to  give  notice  through 
appropriate  associations  who  represent 
local  governments  and  through  the 
Federal  Register. 

The  Act  requires  agencies  to  estimate 
the  dollar  impact  of  prospective  Federal 
mandates  to  determine  whether  they 
exceed  the  $100  million  threshold,  and 
therefore  warrant  full  compliance  with 
the  intergovernmental  consultation  and 
other  requirements.  The  Act  requires 
adjustment  of  the  $100  million  figure  for 
inflation  in  years  after  1995,  but  it  is 
silent  on  how  to  adjust  for  inflation. 
Similarly,  it  is  silent  on  whether  and 
how  to  adjust  estimated  future 
expenditures  for  the  time  value  of 
money.  Under.the  proposed  policy.  DOE 
would  adjust  for  inflation  using  the 
figures  provided  in  the  Annual  Report 
of  the  President's  Council  of  Economic 
Advisers,  and  discount  to  present  value 
using  OMB  Circular  A-94  which 
currently  provides  for  7  percent  as  a 
discount  rate  for  government-wide  use. 

State,  local  andtribal  officials,  as  well 
as  members  of  the  public,  are  invited  to 
provide  comment  on  the  adequacy  and 
practicability  of  the  proposed  policy. 

Issued  in  Washington,  D.C,  on  January  19, 
1996. 

Robert  R.  Nordhaus, 
General  Counsel. 

On  the  basis  of  the  foregoing,  DOE 
proposes  the  following  Statement  of 
Policy: 

Statement  of  Policy  on  the  Process  for 
Intergovernmental  Consultation  Under 
the  Unfunded  Mandates  Reform  Act  of 
1995 

I.  Purpose 

This  Statement  of  Policy  implements 
sections  203  and  204  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Act).  2 
U.S.C.  1533.  1534,  consistent  with  the 
guidelines  and  instructions  of  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB). 

n.  Applicability 

This  Statement  of  Policy  applies  to 
the  development  of  any  regulation 
(other  than  a  regulation  for  a  financial 
assistance  program)  containing  a 
significant  intergovernmental  mandate 
under  the  Act.  A  significant 


intergovernmental  mandate  is  a 
mandate  that:  (1)  Would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments  (except  as  a 
condition  of  Federal  assistance);  and  (2) 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  of  $100  million  (adjusted 
annually  for  infiation)  in  any  one  year. 
DOE  officials  may  apply  this  Statement 
of  Policy  selectively  if  there  is  an 
exigent  need  for  immediate  agency 
action  that  would  warrant  waiver  of 
prior  notice  and  opportunity  for  public 
comment  under  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

III.  Intergovernmental  Consultation 

When  to  begin.  As  early  as  possible  in 
the  development  of  a  notice  of  proposed 
rulemaking  (for  other  than  a  financial 
assistance  program)  that  involves  an 
enforceable  duty  on  State,  local,  or  tribal 
governments,  the  responsible  Secretarial 
Officer,  with  the  concurrence  of  the 
General  Counsel,  should  estimate 
whether  the  aggregate  compliance 
expenditures  will  be  in  the  amount  of 
$100  million  or  more  in  any  one  year. 
In  making  such  an  estimate,  the 
Secretarial  Officer  should  adjust  the 
$100  million  figure  in  years  after  1995 
using  the  rate  of  inflation  in  the  Annual 
Report  of  the  President's  Council  of 
Economic  Advisers  and  should  discount 
estimated  future  expenditures  to  present 
value  using  the  discount  rate  under 
OMB  Circular  A-94. 

Content  of  notice.  Upon  determining 
that  a  proposed  regulatory  mandate  on 
State,  local,  or  tribal  governments  may 
be  a  significant  intei^overnmental 
mandate,  the  Secretarial  Officer 
responsible  for  the  rulemaking  should 
provide  adequate  notice  to  pertinent 
State,  local  and  tribal  officials:  (1) 
Describing  the  nature  and  authority  for 
the  rulemaking;  (2)  explaining  DOE's 
estimate  of  the  resulting  increase  in 
their  governmental  exjjenditure  level; 
(3)  inviting  them  to  participate  in  the 
development  of  the  notice  of  proposed 
rulemaking  by  participating  in  meetings 
with  DOE  or  by  presenting  their  views 
in  writing  on  the  likely  effects  of  the 
regulatory  requirement  or  legally     * 
available  policy  alternatives  that  DOE 
should  take  into  account.  If  the 
authorizing  statute  for  a  rule  requires 
publication  of  an  advance  notice  of 
proposed  rulemaking,  then  these 
content  requirements  may  be  addressed 
in  that  advance  notice. 

How  to  notify  State  and  tribal 
officials.  With  respect  to  State  and  tribal 
governments,  actual  notice  should  be 
given  by  letter,  using  a  mailing  list 
maintained  by  the  DOE  Office  of 
Intergovernmental  and  External  Affairs 


that  includes  elected  chief  executives 
(or  their  designees),  chief  financial 
officers  (or  their  designees),  the  National 
Governors  Association,  and  the  National 
Congress  of  American  Indians.  The 
Secretarial  Officer  also  should  provide 
constructive  notice  in  the  Federal 
Register. 

Hnw  to  notify  local  officials.  With 
respect  to  local  governments,  the 
Secretarial  Officer  should  provide 
notice  through  the  Federal  Register  and 
by  letter  to  the  following  associations: 
the  National  League  of  Cities,  the 
National  As.sociation  of  Counties,  and 
the  U.S.  Conference  of  Mayors.  If  a 
significant  intergovernmental  mandate 
might  affect  local  governments  in  a 
limited  area  of  the  United  States,  then 
the  Secretarial  Officer,  in  consultation 
with  the  Office  of  Intergovernmental 
and  External  Affairs,  should  give  actual 
notice  by  letter  to  appropriate  local 
officials  if  practicable. 

Exemption  from  the  Federal  Advisory 
Committee  Act.  Secretarial  Officers  are 
encouraged  to  meet  with  State,  local, 
and  tribal  elected  officials  (or  their 
designees)  to  exchange  views, 
information,  and  advice  concerning  the 
implementation  of  intergovernmental 
responsibilities  or  administration. 
Meetings  for  this  purpose  that  do  not 
include  other  members  of  the  public  are 
exempt  from  the  Federal  Advisory 
Committee  Act.  2  U.S.C.  1534(b). 

Small  government  consultation  plan. 
If  the  proposed  regulatory  requirements 
might  significantly  or  uniquely  affect 
small  governments,  then  the  Secretarial 
Officer  should  summarize  in  the 
Supplementary  Information  section  of 
the  notice  of  proposed  rulemaking  its 
plan  for  intergovernmental  consultation 
under  section  203  of  the  Act.  Unless 
impracticable,  the  plan  should  provide 
for  actual  notice  by  letter  to  potentially 
affected  small  governments. 

Documenting  compliance.  The 
Supplementary  Information  section  of 
any  notice  of  proposed  and  final 
rulemaking  involving  a  significant 
intergovernmental  mandate  upon  State, 
local,  or  Indian  tribal  governments 
should  describe  DOE's  determinations 
and  compliance  activities  under  the  Act. 
The  Supplementary  Information  section 
of  the  notice  of  proposed  rulemaking 
should  describe  the  estimated  impact  of 
an  intergovernmental  mandate,  the 
assumptions  underlying  its  calculation, 
and  the  resulting  determination  of 
whether  the  rulemaking  involves  a 
significant  intergovernmental  mandate. 
It  should  discuss,  as  appropriate,  cost 
andjienefit  estimates  and  any 
reasonable  suggestions  received  during 
pre-notice  intergovernmental 
consultations.  Any  substantive  pre- 


notice  written  communications  should 
be  described  in  the  Supplementary 
Information  and  made  available  for 
inspection  in  the  public  rulemaking  file 
in  the  DOE  Freedom  of  Information 
Reading  Room. 

Reporting.  Pursuant  to  the  OMB 
guidelines  and  instructions,  the  Office 
of  General  Counsel,  with  the 
cooperation  of  the  Secretarial  Officers, 
will  prepare  the  annual  report  to  OMB 
on  compliance  with  the 
intergovernmental  consultation 
requirp'.ients  of  the  Act  (initially  due  on 
January  15,  1996,  and  annually  on 
January  15  thereafter). 

IFR  Doc.  96-1198  Filed  1-25-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6403-9] 

Agency  Inforntation  Collection 
Activities  Under  OMB  Review:  National 
Water  Quality  Inventory  Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  26,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1506.04. 
SUPPLEMENTARY  INFORMATION: 

Title:  National  Water  Quality 
Inventory  Reports  (Clean  Water  Act 
Sections  305(b),  303(d),  314(a),  and 
106(e)).  (OMB  Control  No.  2040-0071; 
EPA  ICR  No.  1560.04).  This  is  a  request 
for  extension  of  a  currently  approved 
collection. 

Abstract:  Section  305(b)  of  the  Clean  . 
Water  Act  (Pub.  L.  92-500,  33  U.S.C. 
1251  et  seq.,  most  recently  amended  in 
1987  by  Pub.  L.  100-4),  requires  each 
State  to  prepare  and  submit  a  biennial 
water  quality  report  to  the  EPA 
Administrator.  Regulations  for  water 
quality  monitoring,  planning, 
management  and  reporting  are  found  in 
40  CFR  part  130.  Each  305(h)  report 
includes  such  information  as  a 
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description  ot  the  quality  of  waters  of 
the  State:  an  analysis  of  the  extent  to 
which  these  waters  provide  for  the 
protection  and  propagation  of  a 
balanced  population  of  shellfish,  fish, 
and  wildlife,  and  allow  recreational 
activities  in  and  on  the  water, 
recommendations  for  additional  action 
necessary  to  achieve  such  uses;  an 
estimate  of  the  environmental  impact 
and  economic  and  social  costs  as  well 
as  the  economic  and  social  benefits  of 
such  achievement;  and  a  description  of 
the  nature  and  extent  of  nonpoint 
sources  of  pollutants  and 
recommendations  as  to  programs 
needed  to  control  each  category  of  such 
sources. 

Under  the  CWA  Section  314(a)(2), 
States  must  incorporate  information 
regarding  Clean  Lakes  into  the  305(b) 
reports.  States  are  to  include  the 
following:  an  identification  and 
classification  according  to  trophic 
condition  of  all  publicly  owned  lakes;  a 
description  of  the  methods  to  control 
sources  of  pollution  and  restore  these 
lakes:  methods  to  mitigate  the  harmful 
effects  of  high  acidity;  a  list  and 
description  of  publicly  owned  lakes  for 
which  uses  are  known  to  be  impaired; 
and  an  assessment  of  the  status  and 
trends  of  water  quality  in  lakes. 

Section  303(d)(1)  of  the  CWA  requires 
States  to  identify  and  rank  water-quality 
limited  waters  which  will  not  meet 
State  water  quality  standards  after 
implementation  of  required  controls, 
such  as,  technology-based  point  source 
controls. 

Reporting  under  Sections  305(b)  and 
314  is  required  of  the  50  States. 
Reporting  activities  under  Section 
303(d)  may  be  submitted  as  part  of  the 
305(b)  report  or  may  be  submitted  under 
separate  cover.  Other  respondents 
(Territories,  River  Basin  Commissions, 
certain  Indian  Tribes  or  Tribal  Groups) 
also  prepare  305(b)  reports  to  document 
the  quality  of  their  waters  to  EPA, 
Congress,  and  the  public  and,  in  some 
cases,  to  meet  grant  conditions. 

The  305(b)  reporting  process  is  an 
essential  component  of  the  EPA  water 
pollution  control  program.  EPA's  Office 
of  Water  uses  the  305(b)  reports  as  the 
principal  information  source  for 
assessing  nationwide  water  quality, 
progress  made  in  maintaining  and 
restoring  water  quality,  and  the  extent  of 
remaining  water  pollution  problems. 
EPA  prepares  the  National  Water 
Quality  Inventory  Report  to  Congress 
and  evaluates  impacts  of  EPA's  water 
pollution  control  programs  with  the 
information  and  data  supplied  in  the 
State  and  Tribal  305(b)  reports  and  the 
corresponding  national  database,  the 
EPA  Waterbody  System.  The  Office  of 


Water  uses  the  Report  to  Congress  to 
target  persistent  and  emerging  water 
quality  problems  with  new  initiatives 
and  to  improve  or  eliminate  ineffective 
programs. 

EPA  uses  the  information  submitted 
under  Section  314  to  evaluate  and  to 
report  on  trends  in  the  status  of  lake 
water  quality  reports  issued  by  the 
Section  314  Clean  Lakes  Program.  The 
Agency  also  uses  this  information  for  a 
variety  of  other  purposes  including  to 
assist  in  the  management  of  lake 
projects  funded  under  both  the  Section 
314  and  319  of  the  Clean  Water  Act. 

Under  Section  303(d),  EPA  must 
review  and  approve  or  disapprove  the 
State  lists  of  water-quality  limited 
waterbodies  still  requiring  total 
maximum  daily  loads  (TMDLs).  Section 
303(d)  of  the  CWA  establishes  the 
TMDL  process  to  provide  for  more 
stringent  water-quality  based  controls 
when  required  Federal,  State  or  local 
controls  are  inadequate  to  achieve  State 
water  quality  standards.  TMDLs 
encourage  a  holistic  view  of  water 
quality  problems  considering  all 
contributions  and  instream  water 
quality  and  provide  a  method  to  allocate 
those  contributions  to  meet  water 
quality  standards. 

The  next  305(b)  reports  and  303(d) 
lists  are  due  to  EPA  in  April  1996.  Prior 
to  each  305(b)  reporting  deadline,  EPA 
publishes  guidelines  on  the  types  of 
information  requested  of  respondents  in 
their  305(b)  reports.  The  current  edition 
is  Guidelines  for  the  Preparation  of  the 
1996  State  Water  Quality  Assessments 
(305(b)  Reports),  EPA  841-B-95-O01. 
May  1995.  (For  further  information  or  a 
copy  call:  Barry  Burgan  at  EPA,  (202) 
260-7060). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  10/6/ 
95  (60  FR  52392).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3,011  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 


ot  cullcamg,  valiuaimg.  ana  veniyuig 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instnictions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States, 
Territories,  and  River  Basin 
Commissions. 

Estimated  Number  of  Respondents: 
58. 

Frequency  of  Response:  Reports  every 
5  years  beginning  in  1996;  annual 
electronic  updates  of  water  quality 
assessment  data  beginning  in  1997. 

Estimated  Total  Annual  Hour  Burden: 
174,638  heurs. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1560.04  and 
OMB  Control  No.  2040-0071  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

Street,  SW.,  Washington,  DC  20460.     , 
and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW.. 

Washington,  DC  20503. 

Dated:  lanuary  19, 1996. 
Joseph  Retzer. 

Director,  Regulatory  Information  Division. 
IFR  Doc.  9&-1405  Filed  1-25-96;  8:45  am) 
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[FRL-5331-3] 

Notice  of  Transfer  and  Disclosure  of 
Confidential  Business  Information 
Obtained  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  to 
EPA  Contractors  and  Subcontractors 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  for  comment. 


summary:  EPA  Region  IV  hereby 
complies  with  the  requirements  of  40 
CFR  2.301(h)  and  40  CFR  2.310(h)  and 
intends  to  authorize  certain  contractors 
and  subcontractors  access  to 
Confidential  Business  Information 


("CBI")  which  has  ouen  suDnuttea  lo 
EPA  Region  IV,  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"). 

FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency, 
Region  IV,  Andrew  N.  Hey,  345 
Courtland  St..  N.E.,  Atlanta,  Georgia 
30365,  (404)  347-2641.  ext.  2238. 

Notice  of  Required  Determinations, 
Contract  Provisions  and  Opportunity 
To  Comment 

CERCLA.  commonly  known  as 
"Superfund,"  requires  the  establishment 
of  an  administrative  record  upon  which 
the  President  shall  base  the  selection  of 
a  response  action.  CERCLA  also  require'- 
the  maintenance  of  many  other  records, 
including  those  relevant  to  cost  recovery 
and  litigation  support. 

EPA  Region  IV  has  determined  that 
disclosure  of  CBI  to  its  contractors  and 
subcontractors  is  necessary  in  order  that 
they  may  carry  out  the  work  requested 
under  those  contracts  of  subcontracts 
with  EPA,  including  (1)  compilation, 
organization  and  tracking  of  litigation 
support  documents  and  information,  (2) 
review  and  analysis  of  documents  and 
information,  and  (3)  provision  of 
computerized  database  sy.stems  and 
customized  reports.  Documents  include, 
but  are  not  limited  to,  responses  to 
CERCLA  Section  104(e)  information 
requests,  contractor  invoices,  and 
progress  reports.  In  performing  these 
tasks,  employees  of  the  contractors  and 
subcontractors  listed  below  will  be 
required  to  sign  a  written  agreement  that 
they:  (1)  will  use  the  information  only 
for  the  purpose  of  CEurying  out  the  work 
required  by  the  contract,  (2)  shall  refrain 
from  disclosing  the  information  to 
anyone  other  than  EPA  without  the 
prior  written  approval  of  each  affected 
business  or  of  an  EPA  legal  office,  and 
(3)  shall  return  to  EPA  all  copies  of  the 
information  and  any  abstracts  or 
extracts  therefrom:  (1)  upon  completion 
of  the  contracts:  (b)  upon  request  of  the 
EPA;  or  (c)  whenever  the  information  is 
no  longer  required  by  the  contractor  or 
subcontractor  for  performance  of  work 
requested  under  those  contracts.  These 
nondisclosure  statements  shall  be 
maintained  on  file  with  the  EPA  Region 
IV  Project  for  CACI.  CACI  employees 
will  be  provided  technical  direction 
from  their  EPA  contract  management 
staff. 

EPA  hereby  advised  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(l)(iii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to 
Environmental  Protection  Agency, 
Region  IV,  Andrew  N.  Hey,  345 


Uourtland  St.,  N.E.,  Atlanta,  Georgia 
30365. 

Patrick  M.  Tobin. 

Acting  Regional  Administrator. 


Contractor,  subcontractor 

Contract  No. 

CACI  

3C-G-ENR- 
0051 

IFR  Doc.  96-1406  Filed  1-25-96;  8:45  am] 
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[FRL-5403-6] 

P ljD  ic  Water  System  Supervision 
program  Revision  for  the  State  of 
Cai  forna  Public  Notification 
Reqjlations 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  California  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program.  California  has 
adopted  revised  drinking  water 
regulations  which  require  owners  or 
operators  of  public  water  systems  to 
notify  the  persons  they  serve  when 
certain  violations  of  the  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  or  certain  monitoring 
requirements  occur,  when  variance  or 
exemptions  are  in  effect,  and  when  a 
.system  fails  to  comply  with  any 
schedule  prescribed  pursuant  to  a 
variance  or  exemption.  These  state 
regulations  correspond  to  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  October  28, 
1987  (52  FR  41534).  EPA  has 
determined  that  the  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  federal  rules.  Therefore, 
EPA  has  tentatively  decided  to  approve 
the  State  program  revision. 

All  interested  parties  are  invited  to 
request  a  public  hearing  on  EPA's 
decision  to  approve  the  State  program 
revisions.  A  request  for  a  public  hearing 
must  be  .submitted  by  February  26, 
1996,  to  the  Regional  Administrator  at 
the  address  shown  below.  Insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his/ 
her  own  motion,  this  determination 
shall  become  effective  February  26, 
1996. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 


reque.sUng  a  iieariiig,  (21  a  Linei 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  §uch  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
California  Department  of  Health 
Services,  Division  of  Drinking  Water 
and  Environmental  Management,  601 
North  7th  Street,  P.O.  Box  942732, 
Sacramento,  CA  94234-7320;  and  EPA, 
Region  IX,  Water  Management  Division. 
Drinking  Water  Section  (W-6-1),  75 
Hav^ome  Street,  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Robberson,  EPA,  Region  IX, 
at  the  San  Francisco  address  given 
above  or  by  telephone  at  (415)  744- 
1857. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act  as 
amended  [1986];  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations] 

Dated:  December  18,  1996. 
Felicia  Marcus, 

Regional  Administrator 

(FR  Doc.  96-1399  Filed  1-25-96;  8:45  am) 
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[ER-FRL-5231-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  December  11, 
1995  Through  December  15,  1995 
Pursuant  to  40  CFR  1506.9. 

"Due  to  the  federal  government  furlough 
and  closing  in  the  Washington,  DC  area  due 
to  inclement  weather,  the  45  and  30  Day 
Comment  Periods  are  Calculated  from  the 
Intended  Federal  Register  Date  of  December 
22,  1995. 

EIS  No.  950577,  DRAFT  EIS,  NPS, 
CA,  Lava  Beds  National  Monument, 
General  Management  Plan, 
Implementation,  Siskiyou  and  Modoc 
Counties,  CA,  Due:  February  21,  1996, 
Contact:  Craig  Dorman  (916)  667-2282. 

EIS  No.  950578,  FINAL 
SUPPLEMENT,  AFS,  AK,  Central  Prince 
of  Wales  Ketchikan  Pulp  Long-Term 
Time  Sale.  Additional  Information, 
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Implementation,  Tongass  Nalioaat 
Forest.  Prince  of  Wales  Island.  AK.  Due: 
January  22.  1996.  Contact:  David 
Arrasmith  (907)  228-6304. 

EIS  No.  950579.  DRAFT  EIS,  FAA. 
MN,  Dual  Track  Airport  Planning 
Process.  Construction  and  Expansion, 
Minneapolis-St.  Paul  International 
Airport.  Twin  Cities,  Hennepin  and 
Dakota  Counties,  MN,  Due:  February  13, 
1996.  Contact:  Glen  Orcutt  (612)  725- 
4367. 

EIS  No.  950580,  DRAFT  EIS,  SCS,  HI. 
Upcountry  Maui  Watershed. 
Implementation,  To  Address 
Agricultural  Water  Shortage,  COE 
Section  404  Permit,  Makawao  District, 
Island  of  Maui,  Maui  County,  HI,  Due: 
February  5.  1996,  Contact:  Kenneth  M. 
Kaneshiro  (808)  541-2600. 

EIS  No.  950581.  DRAFT  EIS.  FHW. 
FL,  Tampa  Interstate  Project,  1-275  to 
just  north  of  Cypress  Street  and  1-275 
from  the  Howard  Frankland  Bridge/ 
Kennedy  Boulevard  ramps  north  to  Dr. 
Martin  Luther  King,  Jr.  Boulevard  and  I- 
4  from  1-275,  Hillsborough  County,  FL, 
Due:  February  6,  1996.  Contact:  Mark  D. 
Bartlett  (904)  942-9598. 

EIS  No.  950582,  REVISED  DRAFT 
EIS,  USA,  OR,  Umatilla  Depot  Activity, 
Revise  to  Disposal  of  Chemical  Agents 
and  Munitions  Stored,  Construction  and 
Operation,  Morrow  and  Umatilla 
Counties.  OR,  Due:  February  16,  1996, 
Contact:  Catherine  Miller  (410)  671- 
4181. 

EIS  No.  950583.  DRAFT  EIS.  FHW. 
WA,  WA-509  Extension/South  Access 
Road  Corridor  Project,  Construction, 
Funding  and  Possible  COE  Section  404 
Permit,  the  Cities  of  SeaTac,  Des 
Moines,  Kent  and  Federal  Way,  King 
County.  WA,  Due:  February  05,  1996, 
Contact:  Dale  Morimoto  (206)  440--1548. 

EIS  No.  950584.  DRAFT  EIS,  BLM, 
AZ.  Morenci  Land  Exchange, 
Implementation,  Exchange  of  Federal 
Lands  for  Private  Lands,  Safford 
District.  Greenlee,  Graham,  Cochise  and 
Pima  Counties,  AZ,  Due:  February  20, 
1996,  Contact:  Scott  Evans  (520)  428- 
4040. 

EIS  No.  950585.  DRAFT  EIS,  AFS, 
WA,  Taneum/Peaches  Road  Access 
Project,  Issuance  of  Two  Temporary 
Permits  to  Plum  Creek  for  Road 
Construction,  Wenatchee  National 
Forest,  Cle  Elum  Ranger  District,  Kittitas 
County,  WA,  Due:  February  05,  1996, 
Contact:  Douglas  Campbell  (509)  674- 
4411. 

EIS  No.  950586.  HNAL  EIS,  AFS.  UT. 
WY.  Wasatch-Cache  National  Forest, 
Rangeland  Health  Forest  Management 
Plan.  Implementation,  Cache,  Box 
Elders.  Davis,  Duchesne,  Morgan,  Rich, 
Salt  Lake,  Tooele.  Summit,  Wasatch  and 
Weber  Counties,  UT  and  Uinta  County. 


WY,  Due:  January  22,  1996,  LuiUacl. 
Tom  Scott  (801)  524-5188. 

EIS  No.  950587.  HNAL  EIS.  BLM, 
WY,  Jackpot  Underground  Uranium 
Mine  Project,  Construction  and 
Operation,  Plan  of  Operation  Approval, 
NPDES  Permit  and  COE  Section  404 
Permit,  Fremont  and  Sweetwater 
Counties.  WY,  Due:  January  22,  1996. 
Contact:  Larry  Kmoch  (307)  328-3208. 

EIS  No.  950588,  FINAL  EIS,  USN,  TX, 
Mine  Warfare  Center  of  Excellence 
(MWCE)  Establishment,  Construction 
and  Operations,  Magnetic  Silencing 
Facility  (MSF).  Aviation  Mine  Count 
Measures  (AMCM)  and  Sled  Facility. 
Possible  NPDES  Permit,  COE  Section  10 
and  404  Permits,  Corpus  Christi  Bay 
Area,  TX,  Due:  January  22,  1996, 
Contact:  Will  Sloger  (803)  820-5797. 

EIS  No.  950589.  DRAFT  EIS,  DOE. 
NM.  Medical  Isotopes  Production 
Project  (MIPP),  Establish  and  Produce  a 
Continuous  Supply  of  Molybdenum-99 
and  Related  Isotopes,  Bernalillo  County, 
NM.  Due:  February  9,  1995.  Contact: 
Wade  P.  Carroll  (301)  903-7731. 

EIS  No.  950590.  FINAL  EIS.  BOP.  NY, 
New  York  Federal  Detention  Center, 
Construction  and  Operation,  Possible 
Site  Selection,  Alboin  Site  and  Batavia 
Site,  NY,  Due:  January  22,  1996, 
Contact:  John  W.  Clarke  (802)  660-1154. 

EIS  No.  950591,  DRAFT  EIS,  COE, 
CA,  San  Diego  County  Water  Authority 
Emergency  Water  Storage  Project, 
Construction,  COE  Section  404  Permit, 
San  Diego  County,  CA,  Due:  February  5, 
1996,  Contact:  David  Voutenbyk  (619) 
674-5384. 

EIS  No.  950592.  DRAFT  EIS.  FHW, 
OH,  US  50  Highway  Improvements 
between  the  City  of  Athens  to  the 
Village  of  Coolville,  US  50  18.58  from 
4  km  (2.5  miles)  west  of  OH-690  to  OH- 
7.  US  Coast  Guard  Permit  and  COE 
Section  10  and  404  Permits,  Athens 
County,  OH,  Due:  February  5,  1996, 
Contact:  William  C.  Jones  (614)  469- 
6896. 

Dated:  January  23,  1996. 
William  D.  Diciberaoa, 
Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc  96-1465  Filed  1-25-96;  8:45  am) 
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[ER-FRL-6231-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  December  25, 


1995  Througn  December  29,  1995 
Pursuant  to  40  CFR  1506.9. 

*Due  to  the  federal  government  furlough 
*and  closing  in  the  Washington,  DC  area  due 
to  inclement  weather,  the  45  and  30  Day 
Comment  Periods  are  calculated  from  the 
Intended  Federal  Register  Date  of  lanuary  5, 
1995. 

EIS  No.  950604,  HNAL  EIS,  AFS,  NM, 
Santa  Fe  Ski  Area  Master  Development 
Plan,  Upgrading  and  Expansion, 
Special-Use-Permit,  Santa  Fe  National 
Forest,  Espanola  Ranger  District,  Santa 
Fe  County,  NM,  Due:  February  05,  1996, 
Contact:  Robert  Remilland  (505)  667- 
5120. 

EIS  No.  950605.  DRAFT 
SUPPLEMENT.  NOA.  NC.  FL.  SC,  GA, 
South  Atlantic  Region  Shrimp  Fishery 
Management  Plan,  Implementation, 
Additional  Information,  Amendment  2 
(Bycatch  Reduction),  Exclusive 
Economic  Zone  (EEZ),  NC,  SC,  FL  and 
GA,  Due:  February  20, 1995,  Contact: 
Rolland  A.  Schmitten  (301)  713-2239. 

EIS  No.  950606,  FINAL  EIS,  FHW. 
CA,  Twin  Bridg'es  Replacement  across 
Chorro  Creek,  South  Bay  Boulevard. 
Funding  and  404  Permit,  City  of  Morro 
Bay.  San  Luis  Obispo  County.  CA,  Due: 
February  5, 1996,  Contact:  John  Schultz 
(916)498-5041. 

Dated:  January  23,  1996 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
jFR  Doc.  96-1466  Filed  1-25-96;  8:45  am] 
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[ER-FRL-6231-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  December  18, 
1995  Through  December  22,  1995 
Pursuant  to  40  CFR  1506.9. 

•Due  to  the  federal  government  furlough 
and  closing  in  the  Washington,  DC  area  due 
to  inclement  weather,  the  45  and  30  Day 
Comment  Periods  are  Calculated  from  the 
Intended  Federal  Register  Date  of  December 
29,  1995. 

EIS  No.  950593,  DRAFT  EIS,  AFS, 
CA,  Dinkey  Allotment  Livestock 
Grazing  Strategies,  Implementation. 
Sierra  National  Forest,  Fresno  County. 
CA.  Due:  February  12. 1996.  Contact: 
Terry  Elliott  (209)  297-0706. 

EIS  No.  950594,  HNAL  EIS.  COE.  UT. 
Kennecott  Tailings  Modernization 
Project.  Tailings  Impoundment 
Expansion,  COE  Section  404  Permit 
Issuance.  Salt  Lake  County.  UT.  Due: 


UMI 


January  29,  1996.  Contact:  Michael 
Schwinn  (801)  295-8380. 

EIS  No.  950595,  FINAL  EIS.  FHW, 
CA,  CA-180  Freeway  and  Expressway 
Construction,  Chestnut  Avenue  to 
Temperance  Avenue,  Funding  and 
Possible  COE  Section  404  Permit, 
Fresno  County,  CA,  Due:  January  29, 
1996,  Contact:  Dennis  A.  Scovill  (916) 
498-5034. 

EIS  No.  950597,  FINAL  EIS.  SFW,  UT, 
Washington  County  Habitat - 
Conservation  Plan,  Issuance  of  a  Permit 
for  Incidental  Take  of  Mbjave  Desert 
Tortoise  (Gopherus  Agassizii)  Upper 
Virgin  River  Recovery  Unit,  Washington 
County,  UT,  Due:  January  29,  1996, 
Contact:  Robert  D.  Williams  (801)  524- 
5001. 

EIS  No.  950598,  FINAL 
SUPPLEMENT,  FAA,  MA,  Worchester 
Municipal  Airport  Parallel  Taxiway 
Construction  to  Runway  11-29, 
Updated  Information,  on  the  5  Year  Plan 
of  Improvements,  Worchester  County. 
MA.  Due:  January  29, 1996,  Contact: 
Eugene  Conrad  (508)  754-7441. 

EIS  No.  950599,  FINAL  EIS,  TVA,  TN. 
KY,  MS,  AL,  GA,  NC,  Programmatic 
EIS— Energy  Vision  2020,  Integrated 
Resource  Plan.  Implementation  of  Long- 
Term  Plan  and  Short-Term  Action,  TN, 
AL.  KY.  GA.  MS.  NC  and  VA,  Due: 
January  29,  1996,  Contact:  Lynn 
Maxwell  (615)  751-2539. 

EIS  No.  950600,  DRAFT 
SUPPLEMENT,  COE,  VA,  Lower 
Virginia  Peninsula  Regional  Raw  Water 
Supply  Plan,  Permit  Approval,  Cohoke 
Mill  Creek,  King  William  County,  VA. 
Due:  February  12,  1996.  Contact:  Pamela 
Painter  (804)  441-7654. 

EIS  No.  950601,  FINAL  EIS.  COE.  PR, 
Rio  Fajardo  Flood  Control  Feasibility 
Study  for  Flood  Protection, 
Implementation,  PR  ,  Due:  January  29, 
1996,  Contact:  Barbara  Cintron  (904) 
232—1692. 

EIS  No.  950602,  DRAFT  EIS,  COE, 
WA,  Howard  A.  Hanson  Dam  Continued 
Operation  and  Maintenance  Plan, 
Implementation,  Green  River,  King 
County,  WA,  Due:  March  01,  1996, 
Contact:  Karen  S.  Northup  (206)  764- 
3624. 

EIS  No.  950603.  DRAFT  EIS,  AFS, 
CA,  Snowcreek  Golf  Course  Expansion, 
Construction  and  Operation,  Special 
Use  Permit.  Inyo  National  Forest  System 
lands.  Mono  County.  CA,  Due:  February 
12.  1996.  Contact:  Robert  Hawkins  (619) 
873-2400. 

EIS  No.  960604,  FINAL  EIS,  FHW, 
WA,  Elliott  Bridge  No.  3166 
Replacement,  from  WA-169  (Renton- 
Maple  Valley  Highway)  across  the 
bridge  to  the  intersection  of  154th  Place 
S.  E.,  Funding,  U.S.  CGD  Bridge  Permit 
and  COE  Section  404  Permit,  Cedar 


River,  City  of  Renton,  King  County,  WA, 
Due:  January  29,  1996,  Contact:  Gene 
Fong  (206) 753-2120. 

Dated:  January  23,  1996. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
IFR  Doc.  96-1467  Filed  1-25-96;  8:45  am] 
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Environmentai  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202) 564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  15, 
1996  Through  January  19,  1996 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  960008,  DRAFT  EIS,  USN, 
AZ,  CA,  Yuma  Training  Range  Complex 
Management,  Operation  and 
Development,  Marine  Corps  Air  Station 
Yuma,  Goldwater  Range,  Yimia  and  La 
Paz  Cos;  and  Chocolate  Mountain 
Range,  Imperial  and  Riverside  Counties, 
CA,  Due:  March  11,  1996,  Contact:  Ron 
Pierce  (602)  341-3318. 

EIS  No.  960009,  DRAFT  EIS,  AFS, 
AK,  Upper  Carroll  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Ketchikan  Administrative  Area, 
Ketchikan  Ranger  District,  Revillagigedo 
Island,  AK,  Due:  March  11, 1996, 
Contact:  Bill  Nightingale  (907)  225- 
2148. 

EIS  No.  960010.  DRAFT  EIS,  COE, 
LA,  Estelle  Plantation  Partnership 
Municipal  Golf  Course  and  Housing 
Development,  Implementation.  Jefferson 
Parish,  LA,  Due:  March  11,  1996, 
Contact:  Robert  Martinson  (504)  862- 
2582. 

EIS  No.  960011.  DRAFT  EIS,  FHW, 
OR,  U.S.  101/Oregon  Coast  Highway 
Reconstruction,  Pacific  Way  in  the  City 
of  Gerhart  to  Dooley  Bridge  in  the  Qty 
of  Seaside,  Funding  and  COE  Section 
404  Permit,  Clatsop  County,  OR,  Due: 
March  11,  1996,  Contact:  John  H. 
Gemhauser  (503)  399-5749. 

EIS  No.  960012.  FINAL  EIS,  AFS,  ID, 
Upper'Swifl water  Timber  Sale  and  Road 
Construction,  Implementation,  Selway 
Rangers  District,  Nez  Perce  National 
Forest,  Idaho  County,  ID,  Due:  February 
26, 1996,  Contact:  Jerome  A.  Bird  (208) 
926—4258. 

EIS  No.  960013.  REVISED  FINAL  EIS, 
DOE,  WA,  Yakima  River  Basin  Fisheries 
Project,  Updated  and  Additional 
Information,  Construction,  Operation 
and  Maintenance,  Funding,  COE 
Section  10/404  Permits  and  NPDES 
Permit,  Yakima  Indian  Nation,  Yakima 


County,  WA,  Due:  Febnuary  26,  1996, 
Contact:  Nancy  Wientraub  (503)  230- 
5373. 

EIS  No.  960014.  FINAL  EIS,  AFS.  CA. 
Pacific  Pif)eline  Transportation  Project, 
Construction/Operation,  Right-of-Way 
Grant,  Special-Use-Permit,  COE  Section 
10  and  404  Permits,  Angeles  National 
Forest,  Santa  Barbara,  Ventura,  Los 
Angeles  and  Kem  Counties,  CA,  Due: 
February  26,  1996,  Contact:  Richard 
Borden  (818) 574-1613. 

EIS  No.  960015.  DRAFT 
SUPPLEMENT,  FHW,  NB,  US  275 
Highway  Reconstruction  on  New 
Alignment  west  of  the  existing  US  275/ 
N-36  Intersection  to  west  of  the  existing 
US  275/N-64  (West  Maple  Road) 
Interchange  near  Waterloo,  Funding, 
E)ouglas  County,  NB,  Due:  March  11, 
1996,  Contact:  Philip  E.  Barnes  (402) 
437—5521. 

EIS  No.  960016.  FINAL  EIS,  DOE, 
WA.  ID,  WY,  NV.  OR,  MT,  CA,  AZ, 
Delivery  of  the  Canadian  Entitlement  by 
the  United  States  Entity  of  power 
benefits,  Implementation,  WA,  OR,  ID, 
MI.  WY,  CA.  NV,  AZ  and  British 
Columbia.  Due:  February  26.  1996, 
Contact:  Kathy  Pierce  (503)  230-3962. 

EIS  No.  960017.  DRAFT  EIS,  OSM, 
TN,  Fern  Lake  Petition  Area  for  Surface 
Coal  Mining  Operations,  Designation  or 
Undesignaf  ion  as  Unsuitable  for  Coal 
Mining  Operations,  Claiborne  County, 
TN,  Due:  March  25,  1996,  Contact: 
Willis  L.  Gainer,  (615)  545-4065. 

EIS  No.  960018,  DRAFT  EIS,  FRC, 
NV,  Blue  Diamond  South  Pumped 
Storage  Hydroelectric  (FERC.  No.  10756) 
Project,  Issuance  of  License  for 
Construction,  Operation  and  Maintain, 
Right-of-Way  Grant  and  Possible  COE 
Section  404  Permit,  Clark  County,  NV, 
Due:  March  11,  1996,  Contact:  Dianne  E. 
Rodman,  (202)  219-2830. 

EIS  No.  960019.  DRAFT 
SUPPLEMENT,  FHW,  VA,  DC,  MD, 
Woodrow  Wilson  Bridge  Improvements, 
Updated  Information,  1-95  from  the 
Telegraph  Road/Capital  Beltway 
Interchange  in  Alexandria,  VA  to  the 
MD-210  Capital  Beltway  Interchange  in 
Oxon  Hill,  MD,  Funding  COE  10  and 
404  Permits  and  CGD  Bridge  Permit, 
Fairfax  County,  VA;  Prince  George's 
County,  MD  and  DC,  Due:  March  11, 
1996,  Contact:  David  C.  Lawrton,  (410) 
962—2542. 

EIS  No.  960020,  DRAFT  EIS,  MMS, 
AK,  1997  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sale  158,  Yakutat 
Planning  Area,  Implementation,  Gulf  of 
Alaska,  AK,  Due:  March  11, 1996, 
Contact:  George  Valiulis,  (703)  787- 
1662. 

EIS  No.  960021,  DRAFT  EIS,  COE, 
VA,  Vint  Hill  Farms  Station  Disposal 
and  Reuse,  Implementation,  Fauquier 
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and  Prince  William  Counties.  VA.  Due: 
March  11.  1996.  Contact:  Susan  Rees, 
(334)  694-4141. 

Amended  Notices 

EIS  No.  950576.  DRAFT  EIS.  SFW, 
CA,  Programmatic  EIS — Natural 
Community  Conservation  Plan/Habitat 
Conservation  Plan.  Implementation  and 
Associated  Incidental  Take  Permit 
Issuance.  Central  and  Coastal  Subregion, 
Orange  County.  CA,  Due:  January  29. 
1996,  Contact:  Linda  R.  Dawes.  (714) 
834-2252. 

Published  FR— 12-15-95  Correction 
to  Agency  Contact  and  Telephone 
Number. 

Dated:  January  23. 1996. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

TR  Doc.  96-1468  Filed  1-25-96;  8:45  am] 
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En  .r  or  oriental  Impact  Statements; 
Notice  of  Availability 

ixesponsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  01, 
1996  Through  January  05.  1996 
Pursuant  to  40  CFR  1506.9. 

•Due  to  the  federal  goveminent  furlough 
and  closing  in  the  Washington,  DC  area  due 
to  inclement  weather,  the  45  and  30  Day 
Comment  Periods  are  Calculated  from  the 
Intended  Federal  Register  Date  of  January  12, 
1995. 

EIS  No.  960000.  DRAFT  EIS,  FHW, 
MO,  lA,  US  61,  US  218  and  IA-394 
Highway  Improvements,  Construction, 
Funding,  US  Army  COE  Section  404 
Permit,  Lewis  and  Clark  Counties,  MO 
and  Lee  and  Henry  Counties,  lA,  Due: 
February  26,  1996,  Contact:  Donald 
Neumann  (314)  636-7104. 

EIS  No.  960001.  DRAFT  EIS.  FRC. 
ME,  Kennebec  River  Basin 
Hydroelectric  Projects,  Changes  in 
Operations  and  Minor  Construction, 
Licensing  of  11  Hydroelectric  Projects, 
(FERC  Project  Nos.  2671,  2555,  2613, 
2556, 2329, 2557,  2325,  2559,  11433. 
2552  and  2389),  Kennebec,  Somerset 
and  Piscataquis  Counties,  ME.  Due: 
March  11,  1996,  Contact:  John  Blair 
(202) 219-2845. 

EIS  No.  960022.  FINAL  EIS,  DOE,  OR, 
Columbia  River  System  Operation 
Review  (SOR),  Multiple  Use 
Management,  Long-Term  System 
Planning  By  Interested  Parties  Other 
than  Management  Agencies,  Canadian 
Entitlement  Allocation  Agreement 


Renewal  or  Modification  and  Pacific 
NW  Coordination  Agreement  Renewal 
or  Renegotiation,  OR,  Due:  February  12, 
1996.  Contact:  Philip  Thor  (BPA)  (503) 
230-4235. 

The  US  Department  of  Energy's. 
Bonneville  Power  Admin.  (BPA):  US 
Army  Corps  of  Engineers  (COE)  and  US 
Department  of  the  Interior's.  Bureau  of 
Reclamation  (IBR)  are  Joint  Lead 
Agencies  for  this  project.  Other  agency 
contacts  are:  Ray  Jaren  (COE)  (503)  326- 
5194  and  Cathy  Konrath  (IBR)  (503) 
872-2795. 

Dated:  January  23,  1996. 
William  D.  Dickerson, 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  96-1469  Filed  1-25-96;  8:45  ami 
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Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  08, 
1996  Through  January  12,  1996 
Pursuant  to  40  CFR  1506.9. 

•Due  to  the  federal  government  furlough 
and  closing  in  the  Washington,  DC  area  due 
to  inclement  weather,  the  45  and  30  Day 
Comment  Periods  are  Calculated  from  the 
Intended  Federal  Register  Date  of  January  19, 
1995. 

EIS  No.  960002,  FINAL  EIS.  UAF,  OH, 
Gentile  Air  Force  Station  (AFS)  Disposal 
and  Reuse,  Implementation,  COE 
Section  404  Permit  and  EPA  Permits, 
Issuance,  Montgomery,  County,  OH, 
Due:  February  20,  1996,  Contact:  George 
H.  Ganger  (210)  536-3069. 

EIS  No.  960003,  DRAFT 
SUPPLEMENT,  USA,  CA,  Fort  Ord 
Disposal  and  Reuse  Installation, 
Implementation.  Additional 
Information.  Establishment  of  Presido  of 
Monterey  (POM)  Annex.  Cities  of 
Marina  and  Seaside,  Monterey  County. 
CA.  Due:  March  04.  1996,  Contact:  Bob 
Verkade (916)  558-7423. 

EIS  No.  960004.  FINAL  EIS,  GSA, 
WA,  Pacific  Highway  Port  of  Entry 
(POE)  Facility  Expansion,  Construction 
of  WA-543  in  Blaine,  near  the  United 
States/Canada  Border  in  Blaine, 
Whatcom  County,  WA,  Due:  February 
20,  1996,  Contact:  Donna  M.  Meyer 
(206) 931-7675. 

EIS  No.  960005.  DRAFT  EIS,  AFS. 
NM,  El  Cajete  Pumice  Mine  Project, 
Implementation,  Plan  of  Operation  and 
COE  Section  404  Permit,  Jemez  National 
Recreation  Area.  Santa  Fe  National 


Forest,  Jemez  Ranger  District,  Sandoval 
County,  NM,  Due:  March  11,  1996, 
Contact:  Bob  Crostic  (505)  829-3535 

EIS  No.  960006.  DRAFT  EIS,  USN, 
PA,  Philadelphia  Naval  Base,  Disposal 
and  Reuse,  Implementation, 
Philadelphia,  PA,  Due:  March  04,  1996, 
Contact:  Tina  A.  Deininger  (610)  595- 
0759. 

EIS  No.  960007,  DRAFT  EIS,  GSA, 
DC,  Central  and  West  Heating  Plants 
(CHP/WHP)  Construction  and 
Operation,  Air  Quality  Improvement 
Project,  District  Heating  System  (DHS), 
City  of  Washington,  DC,  Due:  March  31, 
1996,  Contact:  Frank  L.  Thomas  (202) 
708-5334. 

Dated:  January  23, 1996. 
William  D.  Dickerson, 
Director.  NEPA  Compliance  Division  Office 
of  Federal  Activities. 

|FR  Doc.  96-1470  Filed  1-25-96;  8:45  am) 
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Certain  Chemicals;  Availability  of 
Reregistratic^  E  q  b  ,  Decision 
Documents  tor  CommeiU 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Reregistration  Eligibility  Decision 

documents;  opening  of  public  comment 

period. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  following  List  A  active  ingredients: 
Fenitrothion,  Diquat  Dibromide, 
Picloram,  and  Asulam.  This  notice  starts 
a  60-day  public  comment  period.  The 
REDs  for  the  chemicals  listed  above  are 
the  Agency's  formal  regulatory 
assessments  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration. 

DATES:  Written  comments  on  these 
decisions  must  be  submitted  by  March 
26,  1996. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
"OPP-34086"  and  the  case  number 
(noted  below),  should  be  submitted  to: 
By  mail:  OPP  Pesticide  Docket,  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  OPP 
Pesticide  Docket,  Rm.  1132,  Crystal  Mall 


UMI 


2  ICM#2),  1921  Jetterson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


Comments  ana  aata  wilfalso  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-34086".  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 


rt'uerai  uepuMiory  i.iijidries.  Additional 
information  on  electronic  submissions 
can  be  found  in  SUPPLEMENTARY 
INFORMATION  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  above  listed 
decisions  should  be  directed  to  the 
appropriate  Chemical  Review  Managers: 


Chemical  Name 

Case  No. 

Chemical  Review  Manager 

Telephone  No. 

E-mail  Address 

Fenitrottiion 

Diquat  Dibromide 

Picloram 

Asulam 

(0445)  

(0288)  

(0096)  

(0265)  

Dennis  McNeilly  

Kylle  Rothwell 

Venus  Eagle-Kunst  

Karen  Jones  

(703)  308-8066  

(703)  308-8055  

(703)  308-8045  

(703)  308-8047  

McNeilly.dennis@epamail.epa.gov 
Rottiwell.kylie@epamail.epa.gov 
Eagle-kunst.venus@epamail.epa.gov 
Jones.karen@epamail.epa.gov 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice  (including 
comments  and  data  submitted 
electronically).  The  public  docket  and 
docket  index,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

To  request  a  copy  of  any  of  the  above 
listed  RED  documents,  or  a  RED  Fact 
Sheet,  contact  the  OPP  Pesticide  Docket, 
Public  Response  and  Program  Resources 
Branch,  in  Rm.  1132  at  the  address 
given  above  or  call  (703)  305-5805. 
SUPPLEMENTARY  INFORMATION:  The 
Agency  has  issued  RED  documents  for 
the  pesticidal  active  ingredients  listed 
above.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chomicals  listed  above  is  substantially 
complete. 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeling  requirements  and 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 


Products  containing  other  active 
ingredients  will  not  be  reregistered  until 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency.  If  any 
comment  significantly  affects  a  RED, 
EPA  will  amend  the  RED  by  publishing 
the  amendment  in  the  Federal  Register. 

Electronic  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
from  the  Pesticide  Special  Review  and 
Reregistration  Information  System  at 
703-308-7224,  and  also  can  be  reached 
on  the  Internet  via  fedworld.gov  and 
EPA's  gopher  server,  gopher.epa.gov. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  of  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 


"  ADRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Dated:  January  17. 1996. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  96-1401  Filed  1-25-96;  8:45  am] 

BILUNG  eeOE  6660-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Emergency  Review  and  Approval 

laiiuan,'  19,  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Comments  concerning  the 
Commission's  need  for  this  information, 
the  accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  the  use  of  automated 
information  techniques,  are  requested. 
The  Commission  has  requested  an 
emergency  OMB  review  of  this 
collection  with  an  approval  by  January 
26,  1996. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  on  or  before  January 
26,  1996. 

ADDRESSES:  Direct  all  comments  to 
Timothy  Fain,  Office  of  Management 
and  Budget,  Room  10236  NEOB. 
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Washington.  DC  20503.  (202)  395-35bi 
or  via  internet  at  fain — t@al.eop.gov, 
and  Dorothy  Conway.  Federal 
Communications  Commission,  Room 
234,  1919  M  St..  N.W..  Washington.  DC 
20554  or  via  internet  to 
dconwav@fcr.gov. 

FOB  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dc:onway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  On 
September  21.  1995  the  Commission 
published  the  Seventh  Report  and  Order 
in  PR  Docket  No.  89-553.  PP  Docket  No. 
93-253.  GN  Docket  93-252.  FCC  No. 
95-395.  Due  to  an  administrative 
oversight  the  information  collections 
contained  in  this  order  were  not 
submitted  to  OMB  with  the 
Commissions  request  for  approval  of  the 
FCC  Form  175  and  Form  600.  This 
information  collection  will  require  900 
MHZ  Specialized  Mobile  Radio  (SMR) 
Service  auction  prospective  licensees  to 
file  information  on  whether  they  are 
entitled  to  bidding  credits  or  installment 
payment  plans  as  a  small  business;  it 
also  requires  information  regarding  joint 
bidding  agreements  and  license 
transfers  to  ensure  the  integrity  oHhe 
market  structure;  it  also  requires 
information  from  licensees  to  determine 
whether  they  are  meeting  their 
population  coverage  requirements. 
Additionally,  incumbent  operators  may 
also  exchange  multiple  site  licenses  for 
a  single  site  license.  The  Commission  is 
requesting  OMB  approval  by  January  26, 
1996  to  allow  timely  issuance  of 
licenses  upon  completion  of  the 
auction. 

OMB  Approval  Number:  New 
Collection. 

Title:  Amendments  to  Parts  2  and  90 
of  the  Commission's  Rules  to  Provide 
for  the  use  of  200  Channels  Outside  the 
Designated  Filing  Areas  in  the  896-901 
MHZ  Bands  Allotted  to  the  Specialized 
Mobile  Radio  Pool.  Second  Oirder  on 
Reconsideration  and  Seventh  Report 
and  Order. 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  Business  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Number  of  Respondents:  1.020. 

Estimated  Time  Per  Response:  2-7 
hours. 

Total  Annual  Burden:  820  hours. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  whether  the  applicant  is 
legally,  technically  and  financially 
qualified  to  be  a  licensee.  Without  such 
information  the  Commission  could  not 


'. ji'if'i  111 i III'  '.N  iifi jier  to  issue  tin'  lu.i'nsi", 
to  the  applicants  that  provides 
telecommunications  services  to  the 
public  and  therefore  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934.  as 
amended.  The  information  will  also  be 
used  to  ensure  the  market  integrity  of 
the  auction. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  96-1245  Filed  1-25-96;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC.  20573. 
Marlins  Consolidators.  Inc.  d/b/a 
International  Cargo  Service,  8333  NW 
66th  Street,  Miami.  FL  33166. 
Officers:  Nicholas  Cedano,  President, 
Sara  F.  Dion.  Vice  President/Secretary 

Dated:  January  23.  1996. 
Joseph  C.  Polking, 

Secretary. 

[PR  Doc.  96-1382  Filed  1-25-96:  8:45  am| 

BILUNG  COOE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AGENCY;  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Correction;  delay  of  reporting 
date. 

summary:  In  notice  document  95-31456 
beginning  on  page  67357  in  the  issue  of 
Friday,  December  29.  19^arc5frect  the 
following  statement^reg^ding  proposed 
revisions  to  the  Reports  of  Condition  for 
Foreign  Subsidiaries  of  U.S.  Banking 
Organizations  and  Financial 
Information  for  Foreign  Subsidiaries  of 
U.S.  Banking  Organizations  (FR  2314a. 
b  and  c): 

On  page  67358  in  the  second  column, 
the  statement  that  proposed  revisions 
would  be  effective  as  of  the  December 
31,  1995.  reporting  date  should  be 


i.urrected  to  read  "The  proposed 
revisions  to  the  reporting  form  and 
instructions  would  be  effective  as  of  the 
March  31,  1996,  reporting  date. 
Respondents  should  use  the  current 
form  and  instructions  for  the  December 
31,  1995,  reporting  date." 

Board  of  Governors  of  Jhe  Federal  Reserve 
System,  January  22,  1996. 
WilUam  W.  Wiles. 
Secretary  of  the  Board. 
jFR  Doc.  96-1301  Filed  1-25-96;  8:45AM| 

Bllllno  Cotle  6210-01-F 


Farmers  Bancshares.  Inc.,  et  a!.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nont}anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  9,  1996. 


A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Farmers  Bancshares,  Inc., 
Hardinsburg,  Kentucky;  thru  its 
subsidiary.  Farmers  Bancshares  Finance 
Corp,  Inc.,  Hardinsburg,  Kentucky,  to 
acquire  the  assets  and  assume  the 
liabilities  of  Breckinridge  Loan,  Inc., 
Hardinsburg.  Kentucky,  an  existing 
consumer  finance  company,  and  thereby 
engage  in  consumer  finance  activities, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Banque  Nationale  de  Paris,  Paris, 
France,  and  BancWest  Corporation,  San 
Francisco,  California;  to  acquire 
Northbay  Savings  Bank,  F.S.B., 
Petaluma,  California;  and  thereby 
engage  in  owning,  controlling  or 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22,  1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-1328  Filed  1-25-96;  8:45  ami 
BILLING  CODE  6210-01-F 


Patapsco  B.incorp,  inc.  ,  et  ai.; 
'ormations  ::»',  Acquisi!:ons  by:  and 
Mergers  ot  BartK  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 


CFR  Z25.14J  to  t)ecome  a  baak  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
20,  1996. 

A   Frderal  Reserve  Bank  of 
Ku  hmund  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Patapsco  Bancorp,  Inc.,  Dundalk, 
Maryland;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Patapsco  Bank, 
Dundalk,  Maryland.  The  Patapsco  Bank 
is  the  proposed  sucessor  by  charter 
conversion  of  Patapsco  Federal  Savings 
and  Loan  Association. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  NBE  Bancshares,  Inc.,  Earlville, 
Illinois;  to  acquire  100  percent  of  the 


voting  shares  of  Pinnacle  Bancsliaru^, 
Incorporated,  Paw  Paw,  Illinois,  and 
thereby  indirectly  acquire  State  Bank  of 
Paw  Paw,  Illinois,  Paw  Paw.  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  West  Texas  Bancshares,  Inc., 
Kermit,  Texas;  to  merge  with  Monahans 
Bancshares,  Inc.,  Monahans,  Texas,  and 
thereby  indirectly  acquire  First  State 
Bank,  Monahans,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22, 1996. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  96-1329  Filed  1-25-96;  8:45  am)  ^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Proiect(s) 

Title:  Report  on  Claims  of  Good  Cause 
for  Refusing  to  Cooperate  in 
Establishing  Paternity  and  Security 
Child  support. 

OMB  No.;  0970-0073. 

Description:  This  report  enables  the 
Secretary,  of  HHS  to  comply  with 
section  452(a)(10)  of  the  Social  Security 
Act  which  requires  the  Secretary  to 
provide  an  annual  report  to  Congress  on 
the  Child  Support  Enforcement 
program. 

Respondents:  State  governments 


[                                      Annual  Burden  Estimates 

instrument 

Number  of  re- 
spondents 

Number  ot  re- 
sponses oer 
rp„spondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

ACF-4680  

54 

2 

8 

432 

Estimated  Total  Annual  Burden 
Hours:  432. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  below. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  The  Administration  for  Children  and 


Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington.  D.C. 
20447,  Atten:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
without  special  characters  or 
encryption. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 


UMI 
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to  commenrs  and  suggestions  submitied 
within  60  days  of  this  publication. 

Dated:  lanuary  22.  1996. 
Roberta  Katson, 

Director.  Division  of  Information.  Resource 
Management  Services. 
|FR  Doc.  96-1341  Filed  1-25-96;  8:45  am) 

BILLING  CODE  4184-01-M 


Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project(s) 

Title:  Welfare  Reform  Demonstration: 
Special  Application  Form. 

OMB  No:  0970-0134. 

Description:  The  form  will  be  used  by 
State  welfare  agencies  to  apply  for 
federal  waivers  for  certain  welfare 
reform  demonstrations  under  section 

Annual  Burden  Estimates 


1 15(d)  of  the  Social  Security  Act. 
Requests  for  waivers  of  federal  law  for 
demonstration  projects  falling  within 
any  of  5  broad  policy  areas  outlined  by 
the  President  in  his  7/31/95  speech  to 
the  National  Governors'  association  and 
submitted  with  the  information 
requested  on  this  form  will  be  approved 
by  the  federal  government  within  30 
days  of  receipt  of  the  request. 
Respondents:  State  governments 


Instrument 

Numt)er  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Special  Form        

54 

1 

0.75 

40.5. 

Estimated  Total  Annual  Burden 
Hours:  40.5 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting'public  comment 
on  the  specific  aspects  of  the 
information  collection  described  below, 
copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  The  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
without  special  characters  or 
encryption. 


Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
teclmology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  22.  1996. 
Roberta  Katson, 

Director,  Division  of  Information,  Resource 
Management  Services. 
|FR  Doc.  96-1340  Filed  1-25-96;  8:45  am| 
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Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project(s) 

Title:  Statistical  Report  on  Recipients 
Under  Public  Assistance. 

OMBAfo..  0970-0003. 

Description:  This  report  is  basic  to  the 
proper  administration  and  monitoring  of 
the  AFDC  program.  It  provides  quarterly 
information  on  applications,  disposition 
of  applications  and  reasons  for 
discontinuances.  The  information  is 
aggregated,  analyzed  and  published  in 
"Quarterly  Public  Assistance  Statistics" 
by  the  Office  of  Family  Assistance. 

Respondents:  State  governments. 


Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  tujrden 
hours 

AFC-3800  

54 

4 

4 

864 

Estimated  Total  Annual  Burden 
Hours:  864. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  below. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  The  Administration  for  Children  and 
Families,  Office  of  Information  Services, 


Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington.  D.C. 
20447.  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  title.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
without  special  characters  or 
encryption. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  January  22, 1996. 
Roberta  Katson, 

Director,  Division  of  Information  Resource 

Management  Services. 

(FR  Doc.  96-1339  Filed  1-25-96;  8:45  am] 

BILUNG  COOE  4184-01-M 


Centers  for  Disease  Contro.  ana 
Prevention 

Injury  Research  Grant  Re«  ew 

Committee:  Conference  Cii!  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (FRGRC). 

Time  and  Date:  2  p.m.-5  p.m.,  February 
12,  1996. 

Place:  National  Center  for  Injury 
Prevention  and  Control  (NaPC),  CDC,  Koger 
Center,  Vanderbiit  Building.  1st  Floor, 
Conference  Room  1006,  2939  Flowers  Road, 
South,  Atlanta,  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 

Status:  Open:  2  p.m.-2:15  p.m.,  February 
12,  1996.  Closed:  2:15  p.m.-5  p.m.,  February 
12,  1996. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  relating  to  the  support  of 
injury  control  research  projects  and  injury 
prevention  research  centers. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  meeting  will  include  announcements, 
discussion  of  review  procedures,  future 
meeting  dates,  and  review  of  grant 
applications. 

Beginning  at  2:15  p.m..  through  5  p.m.. 
February  12,  the  Committee  will  meet  to 
conduct  a  review  of  grant  applications.  This 
portion  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)  (4)  and  (6).  title  5 
U.S.C.  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  W.  Sattin,  M.D.,  Executive  Secretary. 
IRGRC.  National  Center  for  Injury  Prevention 
and  Control.  CDC.  4770  Buford  Highway.  NE, 
M/S  K58,  Atlanta,  Georgia  30341-3724, 
telephone  (770)  488-4580. 

Dated:  January  23, 1996. 
Julia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  96-1495  Filed  1-25-96;  8:45  am) 

BN.UNG  CODE  4163-18-M 


Savannah  River  Site  Env  ron^-nental 
Dose  Reconstrucuon  P--  -lect;  Public 
Workshops 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  meeting. 

Name:  Savannah  River  Site  Environmental 
Dose  Reconstruction  Project:  Public 
Workshops. 

Date:  Wednesday.  February  14. 1996. 

Time:  7  p.m.-9  p.m. 

Place:  Holiday  Inn  Express.  1350  Whiskey 
Road,  Aiken,  South  Carolina  29803. 

Dofe:  Thursday,  February  15, 1996. 

Time:  7  p.m. -9  p.m. 

Place:  Hilton— The  DeSoto,  15  East  Liberty 
Street,  Savannah,  Georgia  31401. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  the  space 
available.  The  meeting  room  will 
accommodate  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  the  Department  of  Energy  (DOE), 
the  Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  delegated  program  responsibility  to 
CDC. 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  site  required  under  sections 
104, 105, 107,  and  120  of  the  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  (CERCLA,  or  "Superfund"). 
These  activities  include  health  consultations 
and  public  health  assessments  at  DOE  sites 
listed  on.  or  proposed  for,  the  Superfund 
National  Priorities  List  and  at  sites  that  are 
the  subject  of  petitions  from  the  public;  and 
other  health-related  activities  such  as 
epidemiologic  studies,  health  surveillance, 
exposure  and  disease  registries,  health 
education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  The  purpose  of  these  meetings  is 
to  support  research  which  evaluates  past 
releases  of  radioactive  materials  and 
chemicals  from  the  SRS  to  the  surrounding 
environment.  The  Project  has  already 
undergone  a  first  phase.  Phase  1  involved 
searching  the  site  to  identify  and  retrieve 
important  documents  to  be  used  for  dose 
reconstruction.  Phase  II  will  use  this    . 
information  to  calculate  chemical  and 
radiological  source  terms  and  identify 
possible  intake  pathways  (eating,  drinking, 
and  inhalation)  for  people  who  have  lived  in 
the  SRS  area. 

Agenda  items  are  identical  for  each 
meeting,  and  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information:  Paul 
G.  Renard,  Project  Manager,  Radiation 


Studies  Branch,  Division  of  Environmental 

Hazards  and  Health  Effects,  NCEH,  CDC, 

4770  Buford  Highway,  NE,  (F-35),  Atlanta, 

Georgia  30341-3724,  telephone  770/488- 

7040,  FAX  770/488-7044. 

Dated:  January  22, 1996. 

Julia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 

Services  Office,  Centers  for  Disease  Control 

and  Prevention  (CDC). 

[FR  Doc.  96-1365  Filed  1-25-96;  8:45  am] 

BILUNG  CODE  4163-18-M 


Food  and  Drug  Administration 
[Docket  No.  96N-0012] 

Animal  Drug  Export;  ANIPRYL® 
Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Deprenyl  Animal  Health,  Inc..  has 
filed  an  application  requesting  approval 
for  export  of  the  animal  drug 
ANIPRYL®  (l-selegiline  hydrochloride, 
l-deprenyl  hydrochloride)  tablets  to 
Canada. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
nonfood  animal  drugs  under  the  Drug 
Export  Amendments  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  S.  Gates,  Center  for  Veterinary 
Medicine4HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
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application.  I'o  meet  this  requirement, 
the  agency  is  providing  notice  that 
Deprenyl  Animal  Health,  Inc.,  10955 
Lowell,  suite  710,  Overland  Park,  KS 
66210,  has  filed  application  number 
8008  requesting  approval  for  export  of 
the  animal  drug  ANIPRYL®  (1-selegiline 
hydrochloride,  1-deprenyl 
hydrochloride)  tablets  to  Canada.  The 
drug  is  administered  orally  for  the 
treatment  of  uncomplicated  canine 
pituitary  dependent 
hyperadrenocorticism.  The  tablets  are 
not  indicated  for  treatment  of  other 
forms  of  Cushing's  syndrome.  The 
application  was  received  and  filed  in 
the  Center  for  Veterinary  Medicine  on 
January  4,  1996,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  February  5, 
1996,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  January  18. 1996. 
Robert  C.  Livingston, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  of  Veterinary  Medicine. 
[FR  Doc  96-1321  Filed  1-25-96;  8:45  am] 

WLUNG  C006  41SO-01-F 


Health  Care  Financing  Administration 

IORD-078-N1 

Medicare  Program;  Announcement  of 
Funding  Availability  for  a  Cooperative 
Agreement  for  an  End-Stage  Renal 
Disease  (ESRD)  Managed  Care 
Demonstration 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  to  inform 
interested  parties  of  an  opportunity  to 


apply  for  funds  for  a  cooperative 
agreement  from  HCFA's  Office  of 
Research  and  Demonstrations  for  the 
"End-Stage  Renal  Disease  (ESRD) 
Managed  Care  Demonstration." 
FOR  FURTHER  INFORMATION,  CONTACT: 
Bonnie  Edington  (410)  786-6617. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  2355  of  the  Deficit  Reduction 
Act  of  1984  (Pub.  L.  98-369)  required 
the  Secretary  to  grant  demonstration 
waivers  for  social  health  maintenance 
organization  (SHMO)  projects  that 
provide  for  the  integration  of  health  and 
social  services  at  a  fixed  annual  prepaid 
capitation  rate. 

Section  4207(b)(4)(B)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508)  amended  section  2355  of 
Pub.  L.  98-369  to  include  a  requirement 
that  the  Secretary  conduct  up  to  four 
additional  SHMO  projects  to 
demonstrate  the  effectiveness  and 
feasibility  of  innovative  approaches  to 
refining  current  targeting  and  financing 
methodologies  and  benefit  design  for 
SHMOs. 

Section  13567(b)  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993  (Pub.  L.  103-66)  further  amended 
section  2355  of  Pub.  L.  98-369, 
requiring  the  Secretary  to  include  the 
integration  of  acute  and  chronic  care 
management  for  patients  with  end-stage 
renal  disease  through  expanded 
community  care  case  management 
services  in  at  least  one  of  the  four 
additional  SHMO  projects. 

II.  Provisions  of  this  Notice 

This  notice  is  to  infonn  interested 
parties  of  the  opportunity  to  apply  for 
funds  for  a  cooperative  agreement  to 
operate  an  "End-Stage  Renal  Disease 
(ESRD)  Managed  Care  Demonstration," 
involving  the  treatment  of  Medicare- 
eligible  ESRT  patients  in  a  managed 
care  setting  as  required  by  OBRA  1993. 
Interested  parties  are  required  to  submit 
an  offical  application  for  consideration 
for  grant  funding  and  commencement  of 
site  development  activities.  Subject  to 
funds  availability,  a  one-time  award  of 
approximately  $175,000  is  expected  to 
be  given  to  each  selected  awardee. 
HCFA  expects  to  award  one  or  more 
demonstrations  through  the  application 
process. 

Any  organizational  entity  may  apply. 
However,  the  applicant  must  be  capable 
of  assuring  that  the  service  delivery 
system  under  the  demonstration  will 
integrate  acute  and  chronic  care 
services,  through  expanded  community 
care  case  management  services,  for 
ESRD  patients.  In  addition,  the 


applicant  must  meet  all  applicable  State 
requirements  for  bearing  financial  risk. 

Awardees  are  expected  to  have  a  9  to 
12-month  development  period 
subsequent  to  award  and  prior  to  service 
delivery.  In  the  three-year  service 
delivery  phase  of  the  demonstration, 
awardees  will  be  paid  on  a  capitation 
basis  in  which  the  capitation  amount 
will  be  adjusted  to  reflect  treatment 
status  (that  is,  maintenance  dialysis, 
transplant,  or  functioning  graft. 

Potential  applicants  who  wish  to 
request  the  full  solicitation  and 
application  packet  should  call  Ms. 
Edington  at  the  above  telephone 
number,  send  an  E-mail  message  to 
BEDINGTON@HCFA.GOV,  or  write  to 
the  following  address:  Bonnie  Edington, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
Mail  Stop  C3-24-07.  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 
These  packets  will  be  mailed  to  all 
requestors  within  approximately  10 
days  from  the  date  of  this  notice. 
Completed  applications,  including  full 
proposals,  will  be  due  approximately  70 
days  following  the  date  of  this  notice. 
The  exact  due  date  for  applications  will 
be  specified  in  the  application  packet. 
Awards  are  expected  to  be  made  in 
1996. 

Authority:  Section  402  of  the  Social 
Security  Amendments  of  1967,  as  amended 
(42  U.S.C.  1395b-l);  section  222(a)  of  the 
Social  Security  Amendments  of  1972,  as 
amended  (42  U.S.C  1395-l(note));  section 
2355  of  the  Deficit  Reduction  Act  of  1984,  as 
amended;  section  4207(b)(4)(B)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1990; 
section  13567(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779  Health  Financing 
Research,  Demonstrations  and  Experiments) 

Dated:  October  3, 1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 
IFR  Doc.  96-1261  Filed  1-25-96;  8:45  am) 
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[BPO-134-NC] 

Medicare  Program;  Revised  Criteria 
and  Standards  for  Evaluating  Durable 
Medical  Equipment^  Prosthetics, 
Orthotics,  and  Supplies  Regional 
Carriers'  Performance  Beginning 
February  1, 1996 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 


UMI 


ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  revises  the  criteria 
and  standards  we  use  to  evaluate  the 
performance  of  Durable  Medical 
Equipment,  Prosthetics,  Orthotics,  and 
Supplies  regional  carriers  in 
administering  the  Medicare  program 
under  their  contracts  with  us. 

These  revisions  are  necessary  to  make 
the  performance  standards  consistent 
with  HCFA's  current  expectations  and 
to  improve  service  to  Medicare 
beneficiaries. 

DATES:  Effective  Date:  This  notice  is 
effective  on  February  1,  1996. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  February  26, 
1996. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPO- 
134-NC,  P.O.  Box  26676,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW.,  Washington.  DC  20201, 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPO-134-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Lathroum,  (410)  786-7409  or  Rich 
Morrison,  (410)  786-7142. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1842(a)  of  the  Social  Security 
Act  (the  Act)  authorizes  contracts  with 
carriers  for  the  payment  of  Part  B  claims 
for  Medicare-covered  services  and 
items.  Section  1842(b)  of  the  Act 
requires  us  to  publish  in  the  Federal 
Register  criteria  and  standards  for  the 
effective  and  efficient  performance  of 
contract  obligations  before 
implementing  them.  On  June  18,  1992, 
we  published  in  the  Federal  Register 
(57  FR  27302)  the  criteria  and  standards 


to  be  used  for  evaluating  the 
perforraance  of  regional  carriers  for 
durable  medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS) 
under  their  contracts  with  us.  The 
criteria  and  standards  measure  the 
effectiveness  and  efficiency  of  the 
DMEPOS  regional  carriers  in  carrying 
out  the  requirements  of  their  contracts. 
The  initial  evaluation  period  for  the 
DMEPOS  regional  carriers  was  from 
October  1,  1993  through  September  30, 
1994.  We  announced  that  we  will 
consider  the  results  of  these  evaluations 
in  entering  into,  renewing/extending,  or 
terminating  contracts  or  contract 
amendments  with  the  DMEPOS  regional 
carriers.  We  also  announced  that  we 
may  revise  the  criteria  and  standards  if 
changes  are  needed  because  of 
administrative  mandate,  congressional 
action,  or  performance  expectations. 

The  criteria  and  standards  were 
included  in  the  current  contracts  with 
the  DMEPOS  regional  carriers,  which 
were  effective  beginning  January  1, 
1993,  with  option  periods  extending  to 
September  30,  1996.  The  criteria  and 
standards  are  subject  to  possible 
revision  if  the  contracts  or  contract 
amendments  are  renegotiated,  new 
contracts  are  awarded,  or  different 
carrier  contracts  are  amended  to  provide 
for  the  performance  of  the  DMEPOS 
functions.  In  accordance  with  section 
1842(b)  of  the  Act,  we  must  publish  in 
the  Federal  Register  any  revisions  to 
these  criteria  and  standards  before  their 
implementation. 

The  criteria  and  standards  published 
in  the  June  1992  final  rule  (57  FR  27302) 
are  structured  into  six  criteria  to 
evaluate  the  overall  performance  of  the 
DMEPOS  regional  carriers.  They 
include:  (1)  Quality;  (2)  efficiency:  (3) 
service;  (4)  fraud  and  abuse;  (5)  National 
Supplier  Clearinghouse;  and  (6) 
Statistical  Analysis  DMEPOS  regional 
carrier.  The  six  criteria  contain  a  total  of 
12  standards.  There  are  two  for  quality, 
four  for  efficiency,  three  for  service,  one 
for  fraud  and  abuse,  one  for  the  National 
Supplier  Clearinghouse,  and  one  for  the 
Statistical  Analysis  DMEPOS  regional 
carrier. 

il   Provisions  of  this  Notice 

A.  Changes  to  the  fune  1992  Criteria 
and  Standards 

We  used  the  June  1992  criteria  and 
standards  to  evaluate  the  performance  of 
the  DMEPOS  regional  carriers  for  the 
period  October  1,  1993  through 
September  30.  1994.  We  have 
determined  through  our  experience  that 
revisions  to  the  "Efficiency"  and 
"Service"  criteria  are  necessary  to 
reflect  current  needs.  We  also  believe 


that  some  minor  clarifications  to  the 
"Quality"  and  "National  Supplier 
Clearinghouse"  criteria  are  appropriate. 
Therefore,  as  described  below,  we  will 
revise  the  criteria  and  standards  we  use 
to  evaluate  the  performance  of  our 
DMEPOS  regional  carriers.  The  revised 
criteria  and  standards  will  be  effective 
February  1,  1996.  These  criteria  will 
replace  those  listed  in  the  June  1992 
final  rule  (57  FR  27302). 

Efficiency  Criterion 

We  will  retain  Standard  1  under  the 
"Efficiency"  criterion.  We  will  no 
longer  use  Standards  2  through  4. 
Standard  2  for  Electronic  Media  Claims 
(EMC)  is  no  longer  included  since 
DMEPOS  regional  carriers  are  no  longer 
assigned  specific  EMC  goals  previously 
measured  under  this  standard.  Now  that 
specific  goals  are  no  longer  being 
assigned,  more  focus  can  be  placed  on 
standardization  of  file  formats. 
Standards  3  and  4  relating  to 
expenditures  and  costs  under  these 
contracts  no  longer  apply  because 
contracts  are  awarded  or  contract 
amendments  are  entered  into  on  the 
basis  of  proposed  costs  related  to  the 
entire  DMEPOS  regional  carrier 
workload.  Consequently,  under  the 
"Efficiency"  criterion,  beginning 
February  1,  1996,  the  DMEPOS  regional 
carrier  is  required  to:  (1)  Process  95.0 
percent  of  clean  claims  within 
mandated  timeframes,  and  (2)  process 
97.0  percent  of  all  claims  within  60 
days. 

Service  Criterion 

We  will  retain  Standard  1  under  the 
Service  criterion.  Under  Standard  2,  we 
will  retain  the  requirement  for  DMEPOS 
regional  carriers  to  ensure  that  95 
percent  of  written  inquiries  are 
responded  to  timely  and  accurately.  We 
will  revise  the  standard  to  require 
DMEPOS  regional  carriers  to  respond  ta 
97.5  percent  of  telephone  inquiries 
timely  and  accurately  to  increase  our 
ongoing  efforts  to  improve  services  to 
Medicare  beneficiaries. 

We  will  revise  Standard  3  regarding 
responses  to  beneficiaries  and  supplier 
education  and  training  needs.  When  this 
standard  was  established,  it  was 
necessary  for  carriers  to  publish,  as  well 
as  update,  a  supplier  manual  that 
explains  the  program  requirements. 
Now  that  carriers  have  a  supplier 
manual  in  place,  they  only  need  to 
update  the  manual.  Therefore,  we  will 
remove  the  requirement  for  publishing 
the  manual  and  retain  only  the 
requirement  to  update  the  supplier 
manual. 
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Quality  Critenua 

In  Standard  2,  concerning  measures  to 
improve  program  effectiveness,  we  will 
clarify  that  the  DMEPOS  regional  carrier 
is  not  limited  to  performing  only  the 
listed  activities. 

National  Supplier  Clearinghouse 
Criterion 

We  will  also  clarify  under  the 
National  Supplier  Clearinghouse 
criterion  that  the  National  Supplier 
Clearinghouse  DMEPOS  regional  carrier 
function  is  assigned  to  one  of  the 
DMEPOS  regional  carriers. 

B.  Complete  List  of  Revised  Criteria  and 
Standards 

The  complete  list  of  the  criteria  and 
standards  for  evaluating  the 
performance  of  DMEPOS  regional 
carriers  beginning  February  1,  1996 
follows: 

We  will  use  six  criteria  to  evaluate  the 
overall  performance  of  DMEPOS 
regional  carriers.  They  are:  (1)  Quality; 
(2)  efficiency;  (3)  service;  (4)  fraud  and 
abuse;  (5)  National  Supplier 
Clearinghouse;  and  (6)  Statistical 
Analysis  DMEPOS  regional  carrier. 

The  six  criteria  contain  a  total  of  9 
standards.  There  are  two  for  quality,  one 
for  efficiency,  throe  for  service,  one  for 
fraud  and  abuse,  one  for  the  National 
Supplier  Clearinghouse,  and  one  for  the 
Statistical  Analysis  DMEPOS  regional 
carrier. 

1.  Quality  Criterion 

A  DMEPOS  regional  carrier  must  pay 
claims  accurately  and  in  accordance 
with  program  instructions.  The 
DMEPOS  regional  carrier  is  required  to: 

Standard  1 .  Process  claims  at  an 
accuracy  rate  of  98.5  percent. 

Claims  are  processed  acciuately  with 
respect  to  coverage  determinations, 
secondary  payer  consideration,  supplier 
enrollment,  and  the  correct  payment 
amount. 

Standard  2.  Implement  measures  to 
improve  program  effectiveness. 

The  DMEPOS  regional  carriers  must 
undertake  actions  to  promote  effective 
program  administration  with  respect  to 
DMEPOS  claims.  These  activities 
include,  but  are  not  limited  to  the 
following:  overpayment  recovery  and 
offsetting  of  claim  payment;  assuring  the 
proper  submission  of  certificates  of 
medical  necessity;  review  of  the 
implementation  of  fee  schedules  and 
reasonable  charge  updates;  medical 
review  activities;  and  implementation  of 
coverage  policy. 

2.  Efficiency  Criterion 

Standard  1 .  The  DMEPOS  regional 
carrier  is  required  to  process  95.0 


penmen!  ul  ciean  claims  within 
mandated  timeframes  and  97.0  percent 
of  all  claims  within  60  days. 

3.  Service  Criterion 

Beneficiaries  and  suppliers  are  served 
by  prompt  and  accurate  administration 
of  the  program  in  accordance  with  all 
applicable  laws,  regulations,  and 
general  instructions.  The  DMEPOS 
regional  carrier  is  required  to: 

Standard  i.  Ensure  that  95.0  percent 
of  reviews  and  hearings  are  accurate  and 
timely. 

We  evaluate  the  reviews  and  hearings 
to  determine  that  decisions  are  accurate 
and  communicated  to  the  appropriate 
party  within  45  days  for  reviews  and 
1 20  days  for  hearings. 

Standard  2.  Ensure  that  97.5  percent 
of  telephone  inquiries  and  95  percent  of 
written  inquires  are  responded  to 
accurately  and  timely. 

The  DMEPOS  regional  carriers  must 
answer  calls  within  120  seconds,  callers 
do  not  get  a  busy  signal  more  than  20 
percent  of  the  time,  and  responses  are 
accurate.  Written  responses  must  be 
accurate  and  prepared  within  30 
calendar  days  of  date  of  receipt. 

Standard  3.  Respond  to  beneficiary 
and  supplier  education  and  training 
needs. 

The  DMEPOS  regional  carriers  must 
undertake  actions  that  serve  the 
beneficiary  and  supplier  communities 
by  explaining  program  requirements 
through  up-to-date  information, 
periodic  educational  training  and 
bulletins,  updating  the  supplier  manual, 
meeting  with  trade  associations,  and 
coordinating  with  local  contractors  on 
DMEPOS  issues. 

4.  Fraud  and  Abuse  Criterion 

Standard  1.  The  DMEPOS  regional 
carrier  is  required  to  conduct  an 
effective  program  integrity  program. 

We  evaluate  the  DK&POS  regional 
carriers  on  a  number  of  activities 
including:  effectiveness  in  identifying 
and  developing  cases  of  fraud  and 
abuse,  bringing  the  cases  to  conclusion 
and  collecting  inappropriate  payments, 
promoting  beneficiary  education  in 
referring  questionable  suppliers  or 
practices,  and  searching  out  supplier 
practices  that  are  inappropriate. 

5.  National  Supplier  Clearinghouse 
Criterion 

(The  National  Supplier  Clearinghouse 
DMEPOS  regional  carrier  function  is 
assigned  to  one  of  the  DMEPOS  regional 
carriers.  It  performs  the  functions 
measured  under  this  criterion.) 

Standard  1.  The  National  Supplier 
Clearinghouse  DMEPOS  regional  carrier 
is  required  to  properly  administer  the 
National  Supplier  Clearinghouse. 


We  review  the  National  Supplier 
Clearinghouse  activities  to  ensure  the 
National  Supplier  Clearinghouse 
DMEPOS  regional  carrier  meets  various 
requirements  such  as:  processing  new 
and  renewal  applications  for  billing 
numbers,  maintaining  supplier  files, 
matching  Office  of  the  Inspector  General 
sanctioned  suppliers,  and  enforcing 
supplier  standards.  In  addition,  we 
evaluate  the  National  Supplier 
Clearinghouse  DMEPOS  regional 
carrier's  performance  in  conducting 
statistical  analysis  of  data  to  identify 
potential  areas  of  overutilization, 
overpayments,  fraudulent  or  abusive 
claims  practices,  and  other  areas  of 
concern  we  identify. 

6.  Statistical  Analysis  DMEPOS 
Regional  Carrier  Criterion 

(The  Statistical  Analysis  DMEPOS 
regional  carrier  function  is  assigned  to 
one  of  the  DMEPOS  regional  carriers.  It 
performs  the  functions  measured  under 
this  criterion.) 

Standard  1.  The  Statistical  Analysis 
DMEPOS  regional  carrier  is  required  to 
properly  administer  the  Statistical 
Analysis  DMEPOS  regional  carrier 
program. 

We  review  the  activities  of  the 
Statistical  Analysis  DMEPOS  regional 
carrier  to  ensure  it  meets  various 
requirements  such  as:  Analyzing 
national  reports  to  identify  trends, 
aberrancies,  and  utilization  patterns; 
generating  reports  according  to  our 
specifications;  serving  as  the  HCFA 
Common  Procedure  Coding  System 
definition  resource  center;  and 
developing  national  parental  and  enteral 
nutrition  pricing  and  national  floors  and 
ceiling  for  DME  prices. 

ni.  Response  To  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

rV.  Waiver  of  Prior  Notice  and  30-Day 
Delay  in  the  Effective  Date 

We  are  publishing  this  notice  as  a     . 
final  notice  without  prior  publication  of 
a  proposed  notice  for  public  comment. 
For  the  reasons  discussed  below,  we 
believe  that  publishing  a  proposed 
notice  is  unnecessary. 

This  notice  only  makes  minor 
revisions  to  the  criteria  for  evaluating 


DMEPOS  regional  carriers'  performance 
and  has  no  major  impact  on  public 
interest.  Therefore,  we  believe  that 
publication  of  a  proposal  is 
unnecessary,  and  we  find  good  cause  to 
waive  the  procedure. 

We  also  normally  provide  a  delay  of 
30  days  in  the  effective  date.  However, 
if  adherence  to  this  procedure  would  be 
impractical,  unnecessary,  or  contrary  to 
public  interest,  we  may  waive  the  delay 
in  the  effective  date.  As  a  practical 
matter,  if  we  allowed  a  30-day  delay  in 
the  effective  date  of  this  notice,  those 
DMEPOS  regional  carriers  would  not  be 
in  compliance  with  the  performance 
standards  for  fiscal  year  1996.  This 
would  be  contrary  to  public  interest. 
Therefore,  we  find  good  cause  to  waive 
the  usual  30-day  delay  in  the  effective 
date. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1842(b)  of  the  Social 
Security  Act  (42  U.S.C.  1395u). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773,  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  14,  1995. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  January  22, 
1996. 
[FR  Doc.  96-1262  Filed  1-25-96;  8:45  am] 
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Program  Announcement  for  Grants  for 
Family  Medicine  Training  for  Fiscal 
Year  1996 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1996  Grants  for  Family 
Medicine  Training  funded  under  the 
authority  of  section  747  (a)  and  (b),  title 
VII  of  the  Public  Health  Service  Act  (the 
Act), -as  amended  by  the.  Health 
Professions  Education  Extension 
Amendments  of  1992,  Pub.  L.  102-408, 
dated  October  13, 1992.  These  grant 
programs  include: 
Grants  for  Predoctoral  Training  in 

Family  Medicine 
Grants  for  Establishment  of  Departments 

of  Family  Medicine 

This  program  announcement  is 
subject  to  reauthorization  of  the 


legislative  authority  and  to  the 
appropriation  of  funds.  Applicants  are 
advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  assure  that  should 
authority  and  funds  become  available 
for  this  purpose,  they  can  be  awarded  in 
a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  even  distribution  of  funds 
throughout  the  fiscal  years.  At  this  time, 
given  a  continuing  resolution  and  the 
absence  of  FY  1996  appropriations  for 
title  VII  programs,  the  amount  of 
available  funding  for  these  specific  grant 
programs  cannot  be  estimated. 

Grants  for  Predoctoral  Training  in 
Family  Medicine 

Purpose:  Section  747(a)  of  the  Public 
Health  Service  Act  authorizes  the  award 
of  grants  to  assist  in  meeting  the  cost  of 
planning,  developing  and  operating  or 
participating  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  for  both 
the  program  and  the  trainees. 

Eligibility:  Eligible  applicants  are 
accredited  public  or  nonprofit  private 
schools  of  medicine  or  osteopathic 
medicine. 

Grants  for  Establishment  of 
Departments  of  Family  Medicine 

Purpose:  Section  747(b)  of  the  PHS 
Act  authorizes  support  to  meet  the  costs 
of  projects  to  establish,  maintain,  or 
improve  family  medicine  academic 
administrative  units  (which  may  be 
departments,  divisions,  or  other  units) 
to  provide  clinical  instruction  in  family 
medicine.  Funds  awarded  will  be  used 
to:  (1)  plan  and  develop  model 
educational  predoctoral,  faculty 
development  and  graduate  medical 
education  programs  in  family  medicine 
which  will  meet  the  requirements  of 
section  747(a),  by  the  end  of  the  project 
period  of  section  747(b)  support;  and  (2) 
support  academic  and  clinical  activities 
relevant  to  the  field  of  family  medicine. 

The  program  may  also  assist  schools 
to  strengthen  the  administrative  base 
and  structure  that  is  responsible  for  the 
planning,  direction,  organization, 
coordination,  and  evaluation  of  all 
undergraduate  and  graduate  family 
medicine  activities.  Funds  are  to 
complement  rather  than  duplicate 
programmatic  activities  for  actual 
operation  of  family  medicine  training 
programs  under  section  747(a). 

Eligibility:  To  be  eligible  to  receive 
support  for  this  grant  program,  the 
applicant  must  be  a  public,  or  nonprofit 
private,  accredited  school  of  medicine 
or  osteopathic  medicine. 


National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  racipients  to 
provide  a  smoke-free  workplace  and  to 
promote  the  non-use  of  all  tobacco 
products  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Review  Criteria 

The  following  review  criteria  were 
established  in  42  CFR  part  57,  subparts 
Q  and  R,  and  following  public  comment 
at  60  FR  2976,  dated  January  12, 1995. 

1.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner. 

2.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

3.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements. 

4.  Potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  747  of  the 
PHS  Act. 

Weighted  indicators  were  also 
established  for  these  review  criteria 
following  public  comment  at  60  FR 
2976,  dated  January  12,  1995. 

Olher  Considerations 

In  addition,  funding  factors  may  be 
applied  in  determining  funding  of 
approved  applications.  A  funding 
preference  is  defined  as  the  funding  of 
a  specific  category  or  group  of  approved 
cpplicants  ahead  of  odier  categories  or 
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groups  01  approvea  applications  in  a 
discretionar\'  program,  or  favorable 
adjustment  of  the  formula  which 
determines  the  grant  award  in  a  formula 
grant  program.  It  is  not  required  that 
applicants  request  consideration  for  a 
funding  factor.  Applications  which  do 
not  request  consideration  for  funding 
factors  will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  General  Preference 

All  of  the  Family  Medicine  Training 
grant  programs  are  subject  to  the 
statutory  general  preference.  As 
provided  in  section  791(a)  of  the  FHS 
Act,  statutory  preference  will  be  given 
to  any  qualified  applicant  that — 

(A)  has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  statutory  preference  will  only  be 
applied  to  applications  that  rank  above 
the  20th  percentile  of  proposals 
recommended  for  approval  by  the  peer 
view  group. 

For  Grants  for  Predoctoral  Training  in 
Family  Medicine,  the  following 
definitions  apply:  "High  rate"  is  defined 
as  a  minimum  of  20  percent  of  graduates 
of  the  medical  school  in  academic  year 
1990-91  or  1991-92. 

"Significant  increase  in  the  rate" 
means  that  the  rate  of  placing  academic 
year  1991-92  graduates  in  the  specified 
settings  is  at  least  50  percent  higher 
than  the  rate  of  placing  academic  year 
1990-91  graduates  in  such  settings  and 
that  not  less  than  15  percent  of 
academic  year  1991-92  graduates  are 
working  in  these  areas.  Academic  years 
1990-91  and  1991-92  are  used  because 
they  are  the  two  most  recent  years  that 
medical  school  graduates  would  have 
entered  practice  following  the 
completion  of  residency  training. 

For  Grants  for  the  Establishment  of 
Departments  of  Family  Medicine,  the 
following  definitions  apply:  "High  rate" 
means  that  20  percent  of  all  graduates 
of  the  medical  school  in  1991  or  1992. 
whichever  is  greater,  are  spending  at 
least  50  percent  of  their  work  time  in 
clinical  practice  in  the  specified 
settings. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1993-94  and  1994-95,  the  rate  of 
placing  1991  or  1992  graduates  in  the 
specified  settings  has  increased  by  at 
least  50  percent  and  that  not  less  than 
15  percent  of  graduates  from  the  most 


rt'LL'iiL  >tdr  11992)  are  working  in  muse 
settings. 

Additional  general  information 
regarding  the  implementation  of  the 
statutory  general  preference  has  been 
published  in  the  Federal  Register  at  59 
FR  15741.  dated  April  4,  1994. 

Additional  Statutory  Funding 
Preference  for  Grants  for  the 
Establishment  of  Departments  of  Family 
Medicine 

An  additional  statutory  funding 
preference  applies  only  to  Grants  for  the 
Establishment  of  Departments  of  Family 
Medicine.  Under  section  747(b),  a 
funding  preference  is  provided  for 
qualified  applicants  that  agree  to 
expend  the  award  for  the  purpose  of:  (1) 
Establishing  an  academic  administrative 
unit  defined  as  a  department,  division, 
or  other  unit,  for  programs  in  family 
medicine;  or  (2)  substantially  expanding 
the  programs  of  such  a  unit. 

Information  Requirements  Provision 

All  of  the  Family  Medicine  Training 
grant  programs  are  subject  to  the 
information  requirements  provision. 
Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under 
certain  title  VII  grant  programs  only  if 
the  applicant  for  the  award  submits  to 
the  Secretary  the  following  required 
information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  apphcant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  rmmber  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 


Federal  Register  at  58  FR  43642,  dated 
August  17,  1993,  and  will  be  provided 
in  the  application  materials. 

Application  Availability 

Application  materials  are  available  on 
the  World  Wide  Web  at  address:  http:/ 
/www. os.dhhs.gov/hrsa/.  Click  on  the 
file  name  you  want  to  download  to  your 
computer.  It  will  be  saved  as  a  self- 
extracting  WordPerfect  5.1  file.  Once  the 
file  is  downloaded  to  the  applicant's  PC, 
it  will  still  be  in  a  compressed  state.  To 
decompress  the  file,  go  to  the  director^' 
where  the  file  has  been  downloaded  and 
type  in  the  file  name  followed  by  a 
<retum>.  The  file  will  expand  to  a 
WordPerfect  5.1  file.  Applicants  are 
strongly  encouraged  to  obtain 
application  materials  from  the  World 
Wide  Web  via  the  Internet. 

However,  for  applicants  which  do  not 
have  Internet  capability,  application 
materials  are  also  available  on  the  BHPr 
BBS.  Use  your  computer  and  modem  to 
call  (301)  443-5913.  Set  your  modem 
parameters  to  2400  baud,  parity  to  none, 
data  bits  to  8.  and  stop  bits  to  1.  Set  your 
terminal  emulation  to  ANSI  or  VT-100. 

Once  you  have  accessed  the  BHPr 
Bulletin  Board,  you  will  be  asked  for 
your  first  and  last  name.  It  will  also  ask 
you  to  choose  a  password.  REMEMBER 
YOUR  PASSWORD!  The  first  time  you 
log  on  you  "register"  by  answering  a 
number  of  other  questions.  The  next 
time  you  log  on,  BHPr's  Bulletin  Board 
will  know  you. 

Press  (F)  for  the  (F)iles  Menu  and  (L) 
to  (L)ist  Files.  Press  (L)  again  to  see  a  list 
of  numbered  file  areas.  To  see  a  list  of 
files  in  any  area,  type  the  number 
corresponding  to  that  area.  Competitive 
application  materials  for  grant  programs 
administered  by  the  Bureau  of  Health 
Professions  are  located  in  the  File  Area 
item  "B"  title  Grants  Announcements. 

To  (R)ead  a  file  or  (D)ownload  a  file, 
you  need  to  know  its  exact  name  as 
listed  on  BHPr's  Bulletin  Board.  Press 
(R)  to  (R)ead  a  file  and  type  the  name 
of  the  file.  Press  (D)  to  (D)ownload  a  file 
to  your  computer.  You  need  to  know 
how  your  communications  software 
accomplishes  downloading. 

When  you  have  completed  your  tour 
of  BHPr's  Bulletin  Board  for  this 
session,  press  (G)  for  (G)oodbye  and 
press  <enter>. 

If  you  have  difficulty  accessing  the 
BHPr  BBS,  please  try  the  Internet 
address  listed  above.  If  you  do  not  have 
Internet  capability  and  need  assistance 
in  accessing  the  BHPr  BBS  or  technical 
assistance  with  any  aspect  of  the  BHPr 
BBS,  please  call  Mr.  Larry  DiGiulio, 
Systems  Operator  for  BHPr  BBS  at  (301) 
443-2850  or 
"ldigiuli@hrsa.ssw.dhhs.gov". 


Questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to  Mrs.  Brenda  Selser,  Chief, 
Residency  and  Advanced  Grants 
Sections  (bselser@hrsa.ssw.dhhs.gov). 
Grants  Management  Branch,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8C-26,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  If  you 
are  unable  to  obtain  the  application 


materials  electronically,  you  may  obtain 
application  materials  in  the  mail  by 
sending  a  written  request  to  the  Grants 
Management  Branch  at  the  address 
above.  Written  requests  may  also  be  sent 
via  FAX  (301)  443-6343  or  via  the 
Internet  address  listed  above. 
Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

Table  1 


If  additional  programmatic 
information  is  needed,  please  contact 
the  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  9A-20,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  Please 
see  Table  1  for  specific  names  and 
phone  numbers  for  each  grant  program. 


PHS  title  Vll  section  numtjer/program  title 
CFDA  No.  program  regulations 

Period  of 
support 

Grants  management  contact/ 

Phone  No.  (e-mail: 

bselser@hrsa.ssw.dhhs.gov) 

(FAX:  443-6343) 

Programmatic  contact/  phone 
No.  (FAX:  443-8890) 

Deadline  date 

for  competing 

applications 

747:  Predoctoral  Traintng  in  FM,  93.896,  42 

CFR  part  57,  sutjpan  Q. 
747:  Departments  of  FM,  93.984,  42  CFR 

part  57,  sut)pan  R. 

3  years 

3  years 

Mrs.     Brenda    Selser,    (301) 

443-696C. 
Mrs.     Brenda    Selser,     (301) 

443-6960. 

Mrs.  Betty  Ball,  (301)443- 

1467. 
Mrs.  Shelby  Biedenkapp, 

(301)443-1467. 

Mar.  15,  1996. 
Mar.  29,  1996. 

UMI 


Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  these  grant 
programs  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  0MB 
Clearance  Number  is  0915-0060. 

Deadline  Dates 

The  deadline  date  for  receipt  of 
applications  for  each  of  these  grant 
programs  is  shown  in  Table  1. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  applications 
which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions  will 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 

These  Grants  for  Family  Medicine 
Training  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  Also,  these  grant 
programs  are  not  subject  to  the  Public 
Health  System  Reporting  Requirements. 


Dated:  January  11, 1996. 
Ciro  V.  Sumaya, 

Administrator. 

|FR  Doc.  96-1319  Filed  1-25-96;  8:45  am| 
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DEPARTMENT  Of  mQuSING  AND 

URBAN  DEVELOPMENT 

Office  of  tne  Asriistant  Secretary  for 
Community  Pianning  and 
Development 

[DocKet  No   FR-377&-N-69) 

Federal  Property  Suitable  as  Facilities 

To  Assist  the  Homeless 

AGENCY:  urtice  oi  me  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
.  .  .: i.  zed.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  lohnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1 -800-92  7-7.'S88. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 


Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
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interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  sooo  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24.  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  oi  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (;.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Ed  Guilford, 
Federal  Property  Resources  Services, 
GSA,  18th  and  F  Streets  NW, 
Washington,  DC  20405;  (202)  501-2059; 
U.S.  Army:  Derrick  Mitchell,  CECPW- 
FP,  U.S.  Army  Center  for  Public  Works, 
7701  Telegraph  Road.  Alexandria,  VA 
22310-3862;  (703)  355-0083;  U.S.  Navy: 
John  J.  Kane,  Deputy  Division  Director, 
Dept.  of  Navy,  Real  Estate  Operations, 
Naval  Facilities  Engineering  Command, 
200  Stovall  Street,  Alexandria,  VA 
22332-2300: (703)  325-0474;  U.S.  Air 
Force:  Barbara  Jenkins,  Air  Force  Real 
Estate  Agency  (Area/Ml),  Boiling  AFB. 
112  Luke  Avenue,  Suite  104,  Building 
5683.  Washington,  DC  20332-8020; 
(202)  767^184;  Dept.  of  Energy:  Tom 
Knox,  Realty  Specialist,  AD223.1,  1000 


Independence  Ave.  SW,  Washington, 
DC  20585;  (202)  586-1191;  (These  are     ■ 
not  toll-free  numbers). 

Dated:  {anuary  19. 1996. 

Jacquie  M.  La%«ruig, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SlfRPLUS  PROPERTY 
PRCXJRAM  FEDERAL  REGISTER  REPORT 
FOR  01/26/96 

Suitable/Available  Properties 

Buildings  (by  State) 
Alabama 

Bldgs.  832,  834 

Fort  McClellan 

Fort  McClellan  Co:  Calhoun  AL  36205-5000 

Landholding  Agency:  Anny 

Property  Number:  219540010 

Status:  Underutilized 

Comment:  4425  sq.  ft.  each,  most  recent 

use — barracks  w/o  mess,  off-site  use  only. 
Florida 

Alpha  Site 

Naval  Security  Group  Activity 

Homestead  Co:  Dade  FL  33018- 

Landholding  Agency:  GSA 

Property  Number:  219540009 

Status:  Excess 

Comment:  51,674  sq.  ft.,  2-story,  concrete 
block,  most  recent  use  military  operations, 
and  approximately  760  acres,  incorrectly 
published  on  12/1/95. 

GSA  Number:  4-N-FL-1079 

Hawaii 

Bldg.  P-125 

Tripler  Army  Medical  Center 

Honolulu  Co:  Honolulu  HI  96859-5000 

Landholding  Agency:  Army 

Property  Number:  219540013 

Status:  Excess 

Comment:  7987  sq.  ft.,  need  major  repairs, 

most  recent  use — boiler  Plant,  off-site  use 

only. 

Maryland 

Bldg.  E4144 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219540001 

Status:  Unutilized 

Comment:  1632  sq.  ft.,  concrete  frame  bath 

house,  1  story,  presence  of  asbestos  and 

lead  paint. 

New  jersey 

Bldg.  3305 

Armament  Research,  Dev.  &  Eng.  Center 

Picatinny  Arsenal  Co;  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219540002 

Status:  Underutilized 

Comment:  12000  sq,  ft..  1  story,  most  recent 

use — admin  and  R&D  activities. 
Bldg.  1104 

Armament  Research,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  N)  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219540003 
Status:  Unutilized 


Comment:  1320  sq.  ft.,  2  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — family  housing. 
Bldg.  1105 

Armament  Research,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219540004 
Status:  Unutilized 
Comment:  2806  sq.  ft.,  3  story,  fire/electrical/ 

safety  code  violations,  needs  repoirs,  most 

recent  use — family  housing. 
Bldg.  1113 

Armament  Research,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219540005 
Status:  Unutilized 
Comment:  1580  sq.  ft.,  2  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — family  housing. 
Bldg.  1117 

Armament  Research,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Numh«r:  219540006 
Status:  Unutilized 
Conunent:  1784  sq.  ft.,  2  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — family  housing. 
Bldg.  1118 

Armament  Research,  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
landholding  Agency:  Army 
Property  Number:  219540007 
Status:  Unutilized 
Comment:  648  sq.  ft.,  1  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — family  housing. 
Bldg.  1392 

Armament  Research.  Dev.  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  219540008 
Status:  Unutilized 
Comment:  1128  sq.  ft..  1  story,  fire/electrical/ 

safety  code  violations,  need  repairs,  most 

recent  use — family  housing. 

New  York 

Bldg.  P-1 

Glen  Falls  Reserve  Center 

Glen  Falls  Co:  Warren  NY  12801- 

Location:  67-73  Warren  Street 

Landholding  Agency:  Army 

Property  Number:  219540015 

Status:  Unutilized 

Comment:  19613  sq.  ft..  2  story  w/basement, 
concrete  block/brick  frame  on  .475  acres. 

Bldgs.  P-1  &  P-2 

Elizabethtown  Reserve  Center 

Comer  of  Water  and  Cross  Streets 

Elizabethtown  Co:  Esses  NY  12932- 

Landbolding  Agency:  Army 

Property  Number:  219540016 

Status:  Unutilized 

Comment:  4316  sq.  ft.  reserve  center/1325  sq. 
ft.  motor  repair  shop.  1  story  each,  concrete 
block/brick  frame,  on  5.05  acres. 

Bldgs.  P-1  &  P-2 

Glean  Reserve  Center  . 

.423  Riverside  Drive 

Glean  Co:  Cattaraugus  NY  14760- 

Landholding  Agency:  Army 


Property  Number:  219540017 

Status:  Unutilized 

Comment:  4464  sq.  ft.  reserve  center/1325  sq. 

ft.  motor  repair  shop.  1  story  each,  concrete 

block/brick  frame,  on  3.9  acres. 

North  Carolina 

Bldg.,  222  Bayshore  Drive 
Elizabeth  City  Co:  Pasquotank  NC  27909- 
Landholding  Agency:  GSA 
Property  Number:  549540011 
Status:  Excess 

Comment:  1173  sq.  ft,  wood  frame,  most 
recent  use — residence,  off-site  use  only. 
GSA  Number:  4-U-NNC-714 

Bldg..  224  Bayshore  Drive 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

Landholding  Agency:  GSA 

Property  Number:  549540012 

Status:  Excess 

Comment:  3487  sq.  ft.  wood  frame,  most 
recent  use — residence,  off-site  use  only.  • 

GSA  Number:  4-U-NC-715 

Bldg.,  226  Bayshore  Drive 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

Landholding  Agency:  GSA 

Property  Number:  549540013 

Status:  Excess 

Comment:  3576  sq.  ft.  wood  frame,  most 
recent  use — residence,  off-site  use  only. 

GSA  Number:  4-U-NC-716 

Bldg.,  228  Bayshore  Drive 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

Landholding  Agency:  GSA 

Property  Number:  549540014 

Status:  Excess 

Comment:  3697  sq.  ft.  wood  frame,  most 
recent  use — residence,  off-site  use  only. 

GSA  Number;  4-U-NC-717 

Bldg.,  Consolidated  Road 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

Ldndholding  Agency:  GSA 

Property  Number:  549540015 

Status;  Excess 

Comment;  1388  sq.  ft.,  brick  residence,  off- 
site  use  only. 

GSA  Number:  4-U-NC-718 

Oklahoma 

Bldg.  T-2405,  Fort  Sill 

2405  Darby  Loop 

L^wton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Array 

Property  Number:  219540019 

Status:  Excess 

Comment:  114  sq.  ft.,  1  story  steel  frame, 

p>ossible  asbestos/lead  paint,  off-site    . 

removal  only,  most  recent  use — flammable 

material  storage. 

Bldg.  T-2645,  Fort  Sill. 

2645  Tacy  Street 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540020 

Status:  Excess 

Comment;  3135  sq.  ft.,  1  story,  wood  frame, 
possible/asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — vehicle 
maintenance  shop. 

Bldg.  T-2646.  Fort  Sill 

2646  Tacy  Street 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219540021 
Status:  Excess 


Comment:  3212  sq.  ft..  1  story  wood  fimne. 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — vehicle 
maintenance  shop. 

Bldg.,  T-2648,  Fort  Sill 

2648  Tacy  Street 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number;  219540022 

Status:  Excess 

Comment;  9407  sq.  ft.,  1  story  wood  fr-ame, 
{xjssible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
purpose  warehouse. 

Bldg.  T-3150,  Fort  Sill 

3150Hoskins  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency;  Army 

Property  Number:  2 1 954002  3 

Status:  Excess 

Comment:  9359  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — warehouse. 

Bldg.  T-2649,  Fort  Sill 

2649  Tacy  Su-eet 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency;  Army 

Property  Number:  219540024 

Status:  Excess 

Comment;  9374  sq.  ft.,  1  story  wood  frame, 
fxjssible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
storehouse. 

Bldg.  T-2741.  Fort  Sill 

Miner  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Prof)erty  Number:  219540025 

Status;  Excess 

Comment;  8288  sq.  ft.,  2  story  wood  fr-ame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — enlisted 
barracks. 

Bldg.  T-3727,  Fort  Sill 

3727  Webster  Street 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540026 

Status;  Excess 

Comment:  4524  sq.  ft.,  2  story  wood  fr-ame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — enlisted 
barracks. 

Bldg.  T-2742,  Fort  Sill 

2742  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Profierty  Number:  219540027 

Status:  Excess 

Comment;  8116  sq.  ft.,  2  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — transient 
barracks. 

Bldg.  T-2744.  Fort  Sill 

2744  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540028 

Status:  Excess 

Comment:  8116  sq.  ft.,  2  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — transient 
barracks. 

Bldg.  T-2747.  Fort  Sill 


2747  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency;  Army 

Property  Number:  219540029 

Status:  Excess 

Comment;  8192  sq.  ft.,  2  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — transient 
barracks. 

Bldg.  T-2748,  Fort  Sill 

2748  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540030 

Status:  Excess 

Comment:  8116  sq.  ft.,  2  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — transient 
barracks. 

Bldg.  T-2749.  Fort  Sill 

2749  Miner  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540031 

Status:  Excess 

Conmient:  8116  se.  ft..  2  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — transient 
barracks. 

Bldg.  T-2754,  Fort  Sill 

2754  Miner  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number;  219540032 

Status:  Excess 

Comment:  4992  sq.  ft.,  2  story  wood  frame, 
pxjssible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — transient 
barracks. 

Bldg.  T-2940,  Fort  Sill 

2940  Currie  Road 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number;  219540033 

Status:  Elxcess 

Comment:  4397  sq.  ft..  1  story  wood  frame, 
jxjssible  asbestos/lead  fiaint.  off-site 
removal  only,  most  recent  use — recreation 
building. 

Bldg.  T-4036,  Fort  Sill 

4036  Currie  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency;  Army 

Property  Number:  219540034 

Status:  Excess 

Comment;  4532  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — classroom. 

Bldg.  T-5043,  Fort  Sill 

5043  Coune  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540035 

Status;  Excess 

Comment:  1563  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — PX  Branch. 

Bldg.  T-5050,  Fort  Sill 

5050  Rumple  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219540036 

Status:  Excess 
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(AJiiiriifui:  i470  sq.  ft.,  1  story  wotMl  irdme, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — PX  Branch. 

Pennsylvania 

Bldg.  T3-21 

Fort  Indiantown  Cap 

Annville  Co:  L*l)anon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Numb«r:  219S40037 

Status:  Excess 

Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-22 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540038 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame. 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-25 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Array 
Property  Number:  219540039 
Status:  Excess 
Comment:  4720  so.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 

Bldg.  T3-26 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  21954040 

Status:  Excess 

Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-29 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540041 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-30 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540042 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
BJdg.  T3-33 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540043 
Status:  Excess 
Comment:  4720  sq.  ft ,  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-72 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540044 
Status:  Excess 


Comment:  47  ju  s(|   n  .  j  ■.miy  wihju  irainr. 
off-site  removal  only,  most  recent  use — 
barracks. 

Bldg.  T3-73 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540045 

Status:  Excess 

Comment:  4720  sq.  ft.,  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-74 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Numbner:  219540046 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-75 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540047 
Status:  Excess 
Comment:  4720  sq.  ft.,  2  story  wood  frame. 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-76 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540048 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-77 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540049 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-78 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540050 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 
Bldg.  T3-79 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540051 
Status:  Excess 
Comment:  4720  sq.  ft..  2  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

barracks. 

Bldg.  T3-39 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540052 

Status:  Ejtcess 

Comment:  2296  sq.  ft.,  1  story  wood  frame. 

off-site  removal  only,  most  recent  use — 

dining  facility. 


Bldg.  T3-40 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540053 

Status:  Excess 

Comment:  2296  sq.  ft.,  1  story  wood  frame. 

off-site  removal  only,  most  recent  use — 

dining  facility. 
Bldg.  T3-43 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540054 
Status:  Excess 
Comment:  2296  sq.  ft.,  1  story  wood  frame. 

off-site  removal  only,  most  recent  use — 

dining  facility. 
Bldg.  T3-48 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540055 
Status:  Excess 
Comment:  2296  sq.  ft.,  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

dining  facility. 
Bldg.  T3-47 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540056 
Status:  Excess 
Comment:  2296  sq.  ft.,  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

dining  facility. 
Bldg.  T3-44 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540057 
Status:  Excess 
Comment:  2296  sq.  ft,  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

dining  facility. 
Bldg.  T3-42 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219540058 
Status:  Excess 
Comment:  1736  sq.  ft.,  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

admin. 

Bldg.  T3-45 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

L,andholding  Agency:  Army 

Property  Number:  219540059 

Status:  Excess 

Comment:  1736  sq.  ft.,  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

admin. 

Bldg.  T5-O02 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540060 

Status:  Excess 

Comment:  4720  sq.  ft.,  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

admin. 
Bldg.  T5-107 
Fort  Indiantown  Gap 


Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Nunnber:  219540061 

Status:  Excess 

Comment:  8022  sq.  ft..  1  story  wood  frame, 

off-site  removal  only,  most  recent  use — 

admin. 
Bldg.  T9-55 
Fort  Indiantown  Gap 
Annville  Co:  Lebanon  PA  17003-5011 
Landholding  Agency:  Array 
Property  Number:  219540062 
Status:  Excess 
Comment:  1918  sq.  ft.,  1  story  wood  fr^me, 

off-site  removal  only,  most  recent  use — 

admin. 

Bldg.  T4-121 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540063 

Status:  Excess 

Comment:  600  sq.  ft.,  1  story  wood  frame,  off- 
site  removal  only,  most  recent  use — 
garage. 

Bldg.  T4-133 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540064 

Status:  Excess 

Comment:  7670  sq.  ft.,  2  story  wood  frame, 
off-site  removal  only,  most  recent  use — 
officer's  quarters. 

Bldg.  T16-151 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540066 

Status:  Excess 

Comment:  224  sq.  ft.,  1  story  wood  frame,  off- 
site  removal  only. 

Bldg.  T16-165 

Fort  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219540067 

Status:  Excess 

Comment:  124  sq.  ft.,  1  story  wood  frame,  off- 
site  removal  only. 

Texas 

Bldg.  832,  Fort  Hood 

Ft.  Hood  Co:  Bell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219540068 

Status:  Excess 

Comment:  3983  sq.  ft.,  2  story,  off-site 

removal  only,  most  recent  use — admin. 
Land,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number:  219540069 
Status:  Excess 
Comment:  4.808  acres  of  unimproved  land, 

potential  utilities. 
Bldg.  T-2654,  Fort  Sam  Houston 
2334  Harney  Road 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219540070 
Status:  Excess 

Comment:  992  sq.  ft.,  1  story  concrete  frame, 
•  off-site  removal  only,  need  repairs,  most 

recent  use — machine  shop. 


Land  (by  State) 

New  York 

Land— 6.965  Acres 
Dix  Avenue 

Queensbury  Co:  Warren  NY  12801- 
Landholding  Agency:  Army 
Property  Number:  219540018 
Status:  Unutilized 

Comment:  6.96  acres  of  vacant  land,  located 
in  industrial  area,  potential  utilities. 

North  Dakota 

Trailer  Lots  1-6 

Stromquist  1st  Addition 

Devils  Lake  Co:  Ramsey  ND  58301- 

Landholding  Agency:  GSA 

Property  Number:  419530001 

Status:  Excess 

Comment:  45720  sq.  ft.  in  trailer  park. 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Texas 

Bldg.  T-2656,  Fort  Sam  Houston 

2326  Harney  Road 

San  Antonio  Co:  Bextar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219540071 

Status:  Excess 

Comment:  2040  sq.  ft.,  1  story  concrete  frame, 

off-site  removal  only,  needs  repairs,  most 

recent  use — supply  warehouse. 
Bldg.  T-2732,  Fort  Sam  Houston 
2081  Schofield  Road 
San  Antonia  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219540072 
Status:  Excess 
Comment:  8478  sq.  ft.,  1  story  wood/concrete 

frame,  off-site  removal  only,  most  recent 

use — fire  station. 

Virginia 

Bldg.  589 
Fort  Story 

Ft.  Story  Co:  Princess  Ann  VA  23459- 
Landholding  Agency:  Army 
Property  Number:  219540073 
Status:  Excess 

Comment:  1200  sq.  ft.,  1  story,  most  recent 
use — service  station. 

Land  (by  State) 

Florida 

Woodland  Tract 

Elgin  AFB,  AF  Enlisted  Widows'  Home 

Ft.  Walton  Beach  Co;  Okaloosa  FL  32542- 

5000 
Landholding  Agency:  Air  Force 
Property  Number:  219540020 
Status:  Unutilized 
Comment:  3.43  acres,  easement. 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Sand  Island  Light  House 

Gulf  of  Mexico 

Mobile  AL 

Landholding  Agency:  GSA 

Property  Number:  549610001 

Status:  Excess 

Reason:  Other 

Comment:  Inaccessible 
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GSA  Number:  4-U-AL-763 
California 

Bldg.  122 

Naval  Air  Weapons  Station 

Point  Mugu  Co:  Ventura  CA  93042- 

Landholding  Agency:  Navy 

Property  Number:  779610001 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Bldg.  1468 

Naval  Construction  Battalion  Center 
Port  Hueneme  Co  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number:  779610002 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg.  1469 

Naval  Construction  Battalion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Nax'y 
Property  Number:  779610003 
Status:  Underutilized 
Reason:  Secured  Area. 

Colorado 

Bldg.  2 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property JvJumher:  419610039 

Status:  Unutilized 

Reason:  Other;  Secured  Area 

Comment:  Contamination 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610040 

Status:  Unutilized 

Reason:  Other;  Secured  Area 

Comment:  Contamination 

Bldg.  31-A 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610041 

Status:  Unutilized 

Reason:  Other;  Secured  Area 

Comment:  Contamination 

Bldg.  33 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  419610042 

Status:  Unutilized 

Reason:  Other,  Secured  Area 

Comment:  Contamination 

Idaho 

Bldg:  PBF-621 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  CPP-1609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  CPP-691 
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Idaho  Nationai  fcrigineciing  LdUjfdlory 
ScovilleCo:  Butte  ID  8341 5- 
Landholding  Agency:  Energy 
Property  Number;  419610003 
Status:  Unutilized 
Reason:  Secured  Area 

BIdg:  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  CPP-650 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610005 

Status:  Unutilized 

Reason:  Secured  Area 

Colorado 

Bldg:  CPP-608 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  TAN-660 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg:  TAN-670 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-661 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  8341.5- 

Landholding  Agency:  Energy 

Property  Number:  419610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-669 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 


l'ropt;;t>  .NuuiLii;:.  41'JblUUlJ 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610014 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-635 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-638 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-651 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-617 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419610023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  PBF-625 


Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  419610024 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-604 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-672 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number:  419610028 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  CF-664 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency;  Energy^ 

Property  Number:  419610029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-643 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number:  419610030 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-649 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number  419610031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-652 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610032 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-656 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610033 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number;  419610034 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-665 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  419610035 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  CF-691 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number;  419610036 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-606 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number;  419610037 

Status:  Unutilized 

Reason:  Secured  Area 

Louisiana 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  70560- 

Landholding  Agency:  Energy 

Property  Numl)er:  419610038 

Status:  Underutilized 

Reason;  Secured  Area 

North  Carolina 

Bldg.  8525 

Marine  Corps  Air  Station,  Cherry  Point  Co: 

Jones  NC  28585- 
Landholding  Agency:  Navy 
Property  Number:  779610013 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 

Virginia  I 

Bldg.  79 

Norfolk  Naval  Shipyard 
Portsmouth  VA  23079-5000 
Landholding  Agency:  Navy 
Property  Numh«r;  779610014 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Land  (by  State) 
California 

Lease  Parcel  #2 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  779610004 

Status:  Underutilized 

Reason;  Secured  Area 

N.  V2  of  Lease  Parcel  #3 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  779610005 

Status:  Underutilized 

Reason;  Secured  Area 

Lease  Parcel  #4 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

property  Numt«r:  779610006 

Status:  Underutilized 

Reason;  Secured  Area 

Lease  Parcel  #6 


Naval  Construction  Battalion  Center 

Port  Hueneme  Co;  Ventura,  CA  93043-4301 

Landholding  Agency;  Navy 

Property  Number:  779610007 

Status:  Underutilized 

Reason;  Secured  Area 

Lease  Parcel  #7 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co;  Ventura,  CA  93043-4301 

Landholding  Agency;  Navy 

Property  Number:  779610008 

Status:  Underutilized 

Reason;  Secured  Area 

Lease  Parcel  #8 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co;  Ventura,  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  779610009 

Status;  Underutilized 

Reason;  Secured  Area 

Lease  Parcel  #9 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura,  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  779610010 

Status;  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #10 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co;  Ventura,  CA  93043-4301 

Landholding  Agency;  Navy 

Property  Number;  779610011 

Status:  Underutilized 

Reason:  Secured  Area 

Lease  Parcel  #11 

Naval  Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura,  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number^  779610012 

Status:  Underutilized 

Reason:  Secured  Area 

(FR  Doc.  96-969  Filed  1-25-96;  8:45  am] 

BILUNG  CODE  4210-2»-M 


DEPARTMENT  OF  THE  .N-'ERiQc 

Bureau  of  Land  Management 
r!D-020-1 200-00: 

Idaho;  Closure  of  Public  Lands 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  temporary  closures  of 

public  lands  in  Cassia  and  Twrin  Falls 

Counties,  Idaho. 

SUMMARY:  Notice  is  hereby  given  that 
„unaai  public  lands  in  Idaho,  within 
Cassia  and  Twin  Falls  Counties,  shall  be 
closed  to  prevent  erosion  and  rutting  of 
the  roads  traveled  by  motor  vehicles 
during  wet  or  snowy  conditions.  The 
roads  will  be  closed  immediately  and 
remain  closed  through  March  15. 1996. 
All  roads  will  be  posted  at  the  entrance 
to  public  lands.  The  legal  land 
descriptions  for  the  road  closures  are  as 
follows: 

The  Indian  Springs  Road  (BLM  road 
#4214).  from  the  Foothill  Road  to  the  U.S. 


Forest  Service  boundary,  a  distance  of 
approximately  4.5  miles.  The  road  is  located 
at  T.  12  S.,  R.  18  E.,  section  4  in  Twin  Falls 
County. 

The  Cherry  Springs  Road  (BLM  road 
#4213),  from  the  Rock  Creek  Road  southwest 
to  its  intersection  with  the  Indian  Springs 
Road,  just  north  of  the  U.S.  Forest  siervice 
boundary.  This  is  a  distance  of 
approximately  6  miles.  The  road  is  located  at 
T.  12  S.,  R.  18  E.  section  2  in  Twin  Falls 
County. 

The  North  Cottonwood  Road  (BLM  road 
#4221)  has  two  entrances,  one  on  the  east 
side  and  one  on  the  west.  The  east  entrance 
of  North  Cottonwood  Creek  Road  starts  at  the 
Foothill  Road  and  goes  to  the  junction  of  the 
North  Cottonwood  Creek  Road, 
approximately  6  miles.  The  west  entrance  to 
North  Cottonwood  Road  starts  at  the  Foothill 
Road  and  goes  to  the  U.S.  Forest  Service 
boundary,  a  distance  of  approximately  5 
miles,  and  back  to  the  Foothill  Road,  a  loop 
of  approximately  11  miles  total.  The  legal 
description  is  T.  12  S,  R.  17  E.,  section  11 
(for  the  west  entrance),  and  T.  12  S.,  R  18  E., 
section  06  (for  the  east  entrance),  in  Twin 
Falls  County. 

The  Curtis  Spring  Road  (BLM  road 
#42163),  begins  at  the  Foothill  Road  and  goes 
for  approximately  3.5  miles.  The  legal 
description  is  T.  12  S.,  R.  17  E..  section  02, 
in  Twin  Falls  County. 

The  Squaw  Joe  Road  (BLM  road  #4220). 
south  of  the  Nat-Soo-Pah  Warm  Springs,  to 
the  U.S.  Forest  Service  boundary, 
approximately  3.5  miles.  The  legal 
description  is  T.  12  S.,  R.  17  E.,  section  02, 
in  Twin  Falls  County. 

The  West  Fork  of  Dry  Creek  Road  (BLM 
road  #1610),  from  the  Tugaw  Ranch 
southwest  to  the  U.S.  Forest  Service 
boundary,  a  distance  of  approximately  6 
miles.  The  legal  description  is  T.  12  S.,  R.  19 
E.,  section  01,  in  Cassia  County. 

The  East  Fork  of  Dry  Creek,  off  Foothill 
Road  (BLM  road  #1609),  southeast  to  the  U.S. 
Forest  Service  boundary,  a  distance  of 
approximately  7  miles.  The  legal  description 
is  T.  12  S..  R.  19  E.,  section  01,  in  Cassia 
County. 

No  person  may  use,  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  control  over  any  type  of  motorized 
vehicle  on  closed  routes. 

Exceptions  to  this.order  are  granted  to  the 
following;  Law  enforcement  patrol  and 
emergency  services  and  administratively 
approved  access  for  actions  such  as 
monitoring,  research  studies,  grazing  activity, 
and  access  to  private  Ignds. 

Employees  of  valid  right-of-way  holders  in 
the  course  of  duties  associated  with  the  right- 
of-way. 

Holders  of  valid  lease(s)  and/or  permit(s) 
and  their  employees  in  the  course  of  duties 
associated  with  the  lease  and/or  permit. 

Other  actions  would  be  considered  on  a 
case-by-case  basis. 

EFFECTIVE  DATE:  This  closure  is  effective 
immediately,  and  shall  remain  effective 
until  March  15.  1996  or  until  rescinded 
by  the  Authorized  Officer. 


UMI 
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FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Dyer,  Snake  River  Resource  Area 
Manager.  200  South  15  East,  Buriey.  ID 
83318.  Telephone  (208)  677-6641.  A 
map  showing  vehicle  routes  of  travel  is 
available  from  the  Buriey  BLM  Office. 
SUPPt-EMENTARY  INFORMATION:  Authority 
for  this  closure  and  restriction  order 
may  be  found  in  43  CFR  8364.1. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  January  16, 1996. 
Tom  Dyer. 

Snake  River  Resource  Area  Manager. 

|FR  Doc.  96-1256  Filed  1-25-96.  8:45  am] 

BILUNQ  COOC  43M-aO-P 

[OR-1 30-1 330-04;  GP6-0055] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Midnite  Uranium  Mine  (MUM) 
Reclamation 

AGENCY:  Bureau  of  Land  Management. 
Spokane  District. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  102  (2](c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  The  Bureau  of  Land 
Management  (BLM),  Spokane  District. 
as4he  lead  federal  agency,  will  be 
directing  the  preparation  of  an  EIS  for 
final  reclamation  of  the  Midnite 
Uranium  Mine  located  on  the  Spokane 
Indian  Reservation,  in  Washington 
State.  The  EIS  will  evaluate  the 
environmental  impacts  of  alternative 
plans  for  mitigating  the  affects  of  past 
mining  activities.  The  reclamation 
objective  is  to  ensure  that  a  physically 
stable  condition  is  achieved  whereat 
environmental  impacts  are  mitigated  or 
controlled  and  public  safety  is 
protected.  This  notice  initiates  the 
scoping  process  for  the  EIS  and  also 
serves  as  an  invitation  for  other 
potential  cooperating  parties.  Potential 
cooperating  parties  include  the  Spokane 
Tribe  of  Indians,  the  U.S.  Bureau  of 
Indian  Affairs  (BL\).  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  the  Washington  State  Department  of 
Health  (WADOH). 

DATES:  Comments  concerning  the  scof)e 
of  the  analysis  should  be  received  by 
March  29,  1996,  to  receive  full 
consideration  in  the  development  of 
alternatives.  Three  public  scoping 
meetings  will  be  held:  February  26, 
1996  at  the  Spokane  Tribal  Longhouse, 
Sherwood  Loop  Road,  Wellpinit, 
Washington  from  2:00  p.m.  to  4:30  p.m. 
and  from  7:00  p.m.  to  10:00  p.m.; 
February  27.  1996  at  the  Davenport 
Community  Memorial  Hall,  511  Park 


Street.  Davenport,  Washington  from 
7:00  p.m.  to  10:00  p.m.;  and  February 
28.  1996  at  the  Spokane  County 
Agricultural  Center  at  222  N.  Havana 
Spokane.  Washington  from  7:00  p.m.  to 
10:00  p.m..  Additional  briefing  meetings 
may  aLso  be  held  as  appropriate. 
ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager.  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  P'ancher,  Spokane,  Washington. 
99212-1275.  ATTENTION:  Midnite 
Uranium  Mine. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Courtright,  Project  Manager,  or 
Gary  Yeager,  Planning  &  Environmental 
Coordinator,  Bureau  of  Land 
Management,  Spokane  District  Office, 
1103  N.  Fancher.  Spokane,  Washington, 
99212-1275;  or  call  (509)  536-1200. 
SUPPLEMENTARY  INFORMATION:  The 
Midnite  Uranium  Mine  is  located  on  the 
Spokane  Indian  Reservation.  Stevens 
County,  about  45  miles  northwest  of 
Spokane,  Washington,  and  about  3.5 
miles  upstream  of  the  Spokane  R!ver 
arm  of  Lake  Roosevelt.  Dawn  Mining 
Company  (DMC)  leased  the  property 
and  operated  the  Midnite  Uranium 
Mine  from  1955  to  1964  and  again  from 
1968  to  1981.  Active  mining  ceased  on 
the  site  in  1981  and  the  mine  has 
remained  inactive  since  that  time, 
except  for  construction  and  operation  of 
internal  drainage  channels,  collection  of 
seepage  below  the  mined  area,  and 
operation  of  a  mine  water  treatment 
plant. 

Approximately  320  acres  have  been 
directly  affected  by  mining  and  waste 
disposal  and  will  require  reclamation. 
Mine  workings  and  waste  dumps  span 
over  1,000  feet  of  topographic  relief 
within  the  one  mile  length  of  the  highly 
disturbed  area.  About  33  million  tons  of 
waste  rock  remain  on-site.  Two  of  the 
mine  pits —  Pits  3  and  4 — totaling  about 
70  surface  acres  remain  open.  Another 
multiple  pit  area  (Pit  2)  was  backfilled 
with  mine  waste  rock  during  active 
operations  in  the  1970's. 

Leases  for  the  mining  activities  were 
issued  by  the  Bureau  of  Indian  Affairs. 
The  Bureau  of  Land  Management 
assumed  responsibility  for  regulating 
mining  activities  in  1983  as  a  result  of 
Interior  Department  reorganization.  The 
Department  has  determined  that  BLM 
will  have  primary  authority  for 
overseeing  preparation  of  the  EIS  and 
that  the  decision  authority  on  the 
proposed  action  rests  by  delegation  with 
BLM. 

DMC  started  treating  mine  water  in 
1992.  The  solid  product  of  mine  water 
treatment,  a  semi-solid  sludge  or  filter 
cake,  is  classified  as  "source  material" 
and  must  be  disposed  of  according  to 


Nuclear  Regulatory  Commission  (NRC) 
regulations.  This  material  is  transported 
by  covered  truck  to  DMC's  mill,  25 
miles  to  the  east  in  Ford,  Washington, 
and  off  of  tribal  land,  where  uranium  is 
extracted  and  the  by-product,  known 
within  NRC  regulations  as  ll.e.2. 
material,  is  piped  to  the  nearby  licensed 
and  lined  tailings  pond.  It  is  important 
to  note  that  BLM  and  BIA  have  no 
jurisdiction  at  the  mill  site.  The 
Washington  Department  of  Health  has 
regulatory  jurisdiction  at  the  mill  site 
(off-reservation  on  private  land)  and 
also  at  the  water  treatment  plant  at  the 
mine.  That  authority  covers  the  water 
treatment  plant's  generation,  handling 
and  disposal  of  the  regulated  source 
material.  Environmental  data  has  been 
collected  at  the  Midnite  Mine  for  over 
ten  years.  A  significant  amount  of  data 
has  been  collected,  compiled  and 
analyzed  by  the  U.S.  Bureau  of  Mines 
(USBM).  Because  that  agency  has  been 
eliminated  by  legislative  action,  the 
large  body  of  data  developed  by  USBM 
has  been  transferred  to  BLM  for 
maintenance  and  management.  The 
responsibility  for  site  clean-up  lies  with 
DMC.  Reclamation  standards  and 
reasonable  alternatives  will  be 
addressed  by  the  NEPA  process  initiated 
by  this  scoping  action.  DMC  will  be 
developing  a  reclamation  proposal  that 
will  be  considered  as  one  approach  to 
site  reclamation,  but  other  approaches 
will  also  be  evaluated. 

The  Bureau  of  Land  Management's 
NEPA  scoping  process  for  the  EIS  will 
include:  (1)  identification  of  issues  of 
concern  that  will  need  to  be  addressed 
in  the  EIS  process;  (2)  identification  of 
ideas  for  reclamation  alternatives;  (3) 
identification  of  additional  scientific 
and  creditable  site  data  that  may  not  be 
reflected  in  the  existing  database;  and 
(4)  notification  of  interested  groups, 
individuals,  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained. 

The  scoping  process  will  consist  of 
news  releases  announcing  the  start  of 
the  NEPA  process;  and  newsletters 
inviting  the  public  to  participate  in  the 
scoping  process.  A  scoping  summary 
report  will  be  prepared  at  the  close  of 
scoping  that  will  summarize  the 
findings.  This  report  will  be  made 
available  to  the  public  through  local 
public  libraries,  and  offices  of  the  lead 
and  cooperating  agencies. 

Dated  January  19,  1996. 
Joseph  Buesing. 
Spokane  District  Manager. 
[PR  Doc.  96-1164  Filed  1-25-96;  8:45  am] 

BILLmO  CODE  4310-33-P 


[Docket  No.  4310 


MT  -060-06-1020-00] 


Notice  of  Public  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Lewistown  District  Office,  Montana. 
ACTION.'  Notice  of  meeting. 

SUMMARY:  The  Lewistown  District 
Resource  Advisory  Council  will  meet 
February  26  and  27. 1996,  at  the  Best 
Western  Ponderosa  Inn,  220  Central 
Avenue,  in  Great  Falls,  Montana.  The 
meeting  will  begin  at  8  a.m.  on  the  26th 
and  will  include  background 
information  from  the  BLM  and  US 
Forest  Service  concerning  oil  and  gas 
development  along  the  Rocky  Mountain 
front.  Beginning  around  10  a.m.  that 
day,  the  council  will  hear  comments 
offered  by  spokespersons  for  the  variety 
of  organizations  and  entities  interested 
in  this  topic.  Beginning  at  7  p.m.  that 
evening,  there  will  be  a  public  comment 
period  to  afford  the  council  the 
opportunity  to  hear  concerns  from  the 
general  public.  The  evening  session  will 
end  around  9  p.m. 

On  February  27.  the  council's 
business  meeting  will  begin  at  7:30  a.m. 
and  will  end  around  5:30  p.m.  The 
topics  of  the  day  will  include:  using 
calling  cards;  discussing  the  council's 
charter;  discussing  standards  and 
guidelines;  a  public  comment  period 
beginning  at  11:30  a.m.;  a  presentation 
about  the  Little  Rocky  Mountains;  a 
discussion  of  prairie  dogs;  a  meeting 
evaluation;  other  topics  the  council 
deems  necessary;  and,  selecting  the  date 
and  location  for  the  next  meeting. 
DATES:  February  26  and  27,  1996. 
LOCATION:  Best  Western  Ponderosa  Inn, 
220  Central  Avenue,  Great  Falls, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager,  Lewistown  District 
Office,  Bureau  of  Land  Management, 
Box  1160.  Lewistown,  MT  59457. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and  there 
will  be  public  comment  periods  as 
detailed  above. 

Dated:  January  19, 1996. 
Gary  Slagei, 
Acting  District  Manager. 
(FR  Doc.  96-1384  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  4310-84-M 


[AK-020-1430-01-P;  F-91549J 

Realty  Action:  Non-Competitive  Lease 
of  Public  Land  in  AiasKa 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 


SUMMARY:  The  Fairbanks  North  Star 
Borough  has  requested  a  lease  of  certain 
lands  at  the  intersection  of  Badger  and 
Holmes  Roads  near  Fairbanks,  Alaska. 
The  purpose  of  the  lease  would  be  to 
construct,  operate  and  maintain  a  solid 
waste  transfer  station  site. 
DATES:  Comments  must  be  received  by 
Effective  Date:  March  11,  1996. 
ADDRESSES:  Written  comments  on  this 
Notice  slijould  be  submitted  to  the 
District  Manager,  Bureau  of  Land 
Management,  Northern  District  Office, 
1150  University  Avenue,  Fairbanks, 
Alaska  99709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Wallace,  Realty  Specialist,  at  the 
address  given  above  or  at  telephone 
(qn7)  474-2363. 

SUPPLEMENTARY  INFORMATION:  The 
following  public  land  near  Fairbanks. 
Alaska  is  being  considered  for  lease  to 
the  Fairbanks  North  Star  Borough  for 
solid  waste  transfer  station  purposes 
pursuant  to  Section  302(b)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (96  Stat.  2763;  43  U.S.C. 
1732): 

Fairbanks  Meridian,  Alaska 

T.IS..  R.IE.. 
That  portion  of  the  SVz  Sec.  16  located 
south  and  east  of  Badger  Road  and  south 
and  west  of  Holmes  Road. 

The  area  described  contains  13  acres,  more 
or  less. 

1  he  above  described  lands  have  been 
withdrawn  for  military  purposes  by 
Public  Land  Order  1760;  however,  the 
Department  of  the  Interior  retains 
jurisdiction  to  manage  the  surface  and 
subsurface  resources  and  may  dispose  of 
such  resources  under  applicable  public 
land  laws  with  the  concurrence  of  the 
proper  military  authorities. 

An  environmental  assessment  will  be 
prepared  for  this  action;  public 
comment  is  requested.  The  analysis  will 
be  available  for  public  review  at  the 
address  above. 

Dated:  January  19,  1996. 
Dee  Ritchie, 
District  Manager. 
[FR  Doc.  96-1316  Filed  1-25-96;  8:45  ami 

BILLING  CODE  4310-JA-M 


HD   933    1 -430-01:  IDI-30525] 

Opening  of  Lana  .n  a  Proposed 
Withdrawal,  idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
40.00  acres  of  National  Forest  System 


land  for  the  Forest  Service's  Monarch 
Mine  Stamp  Mill  Site  (Kirby  Dam) 
expires  March  9, 1996,  after  which  the 
land  will  be  opened  mining.  The  land 
is  located  in  the  Boise  National  Forest. 
The  land  has  been  and  will  remain  open 
to  surface  entry  and  mineral  leasing. 
EFFECTIVE  DATE:  March  9,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  American  Terrace,  Boise, 
Idaho  83706-2500,  (208)  384-3166. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (59  FR  47, 
March  10,  1994),  which  segregated  the 
land  described  therein  for  up  to  2  years 
from  the  mining  laws,  subject  to  valid 
existing  rights,  but  not  from  the  general 
land  laws  and  the  mineral  leasing  laws. 
The  2-year  segregation  expires  March  9, 
1996.  The  withdrawal  application  will 
continue  to  be  proposed  unless  it  is 
canceled  or  denied.  The  land  is 
described  as  follows: 

Boise  Meridian 

T.5N.,R.11E.. 

Sec.  5,  lot  8. 

The  area  described  contains  40.00  acres  in 
Elmore  County. 

At  9  a.m.  on  March  9,  1996,  the  land 
shall  be  opened  to  location  and  entry 
ilnder  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  January  18,  1996. 
limmie  Buxton, 

Supervisory  Realty  Specialist,  Lands  and 
Minerals. 
|FR  Doc.  96-1252  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  4310-GG-M 


National  Park  Service 

Pictured  Rocks  National  Lakeshore; 
Availability  of  Final  Environmental 
impact  Statement 

AGENCY:  National  Park  Service,  Interior. 


UMI 
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acdon:  Availability  of  final 
environmental  impact  statement  for  the 
proposed  Beaver  Basin  Rim  Road  at 
Pictured  Rocks  National  Lakeshore. 
Alger  County.  Michigan. 

SUMMARY:  Pursuant  to  section  102(2)(c] 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  the  National  Park 
Service  (NPS)  announces  the 
availability  of  a  final  environmental 
impact  statement  (FEIS)  for  the 
proposed  Beaver  Basin  Rim  Road  in 
Pictured  Rocks  National  Lakeshore.  The 
draft  environmental  impact  statement 
for  the  proposal  was  on  60-day  public 
review  from  January  20  to  March  20, 
1995. 

The  NPS  proposes  to  construct  a 
paved  road  in  Pictured  Rocks  National 
Lakeshore  along  the  Beaver  Basin  Rim. 
The  action  is  being  proposed  in 
response  to  a  mandate  by  Congress  in 
section  6  of  the  Act  of  October  15.  1966. 
16  U.S.C.  460s-5(b)(l).  establishing 
Pictured  Rocks  National  Lakeshore, 
directing  the  development  of  a  scenic 
shoreline  drive.  The  proposed  action  is 
also  consistent  with  and  would 
implement  the  management  directions 
of  the  1981  general  management  plan 
for  the  national  lakeshore.  The  FEIS  was 
prepared  by  the  NPS. 

The  NPS's  preferred  alternative  for 
the  Beaver  Basin  Rim  Road  is  identified 
in  the  FEIS  as  Alternative  B:  Shoreline 
Zone  Alignment.' Under  the  preferred 
ahemative.  a  13-mile  long  paved  road 
would  be  constructed  in  the  shoreline 
zone  of  Pictured  Rocks  National 
Lakeshore.  The  proposed  road  would 
connect  on  both  ends  with  Alger  County 
Road  H-58.  Two  spur  roads  would  be 
constructed  off  the  main  road  to  two 
overlooks.  These  overlooks  would 
provide  views  of  Beaver  Basin.  Beaver 
Lake.  Grand  Portal  Point,  the  Severunile 
Creek  area,  and  Lake  Superior.  Two 
other  alternatives  are  also  considered: 
The  no  action  alternative,  and  an 
alternative  under  which  a  new  paved 
road  would  be  constructed  within  the 
inland  buffer  zone  of  the  national 
lakeshore. 

DATES:  The  30-day  no  action  period  for 
review  of  the  FEIS  will  end  on  March 
2. 1996.  A  record  of  decision  will  follow 
the  no  action  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Pictured  Rocks 
National  Lakeshore.  Grant  Petersen.  P.O. 
Box  40.  Munising.  Michigan  49862  or 
telephone  906-387-2607. 

Dated:  lanuary  16,  1996. 
William  W.  Schenk. 
Field  Director  Midwest  Field  Area. 
IFR  Doc.  96-1429  Filed  1-25-96;  8.45  am] 

aiLUNG  CODE  4310-70-P 


Sleeping  Bear  Dunes  National 
Lakeshore  Advisory  Commission; 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Sleeping  Bear  Dunes  National  Lakeshore 
Advisory  Commission.  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act  (P.L.  92-463). 
MEETING  DATE  AND  TIME:  Friday.  March 
15.  1996;  9:30  a.m.  until  12  noon. 
ADDRESS:  Glen  Arbor  Township  Hall, 
6394  W.  Western.  Glen  Arbor.  Michigan. 
AGENDA  TOPICS  INCLUDE:  The  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  update  on  park  activities;  old 
business;  new  business;  public  input: 
next  meeting  date;  adjournment.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Commission  was  established 
by  the  law  that  established  the  Sleeping 
Bear  Dunes  National  Lakeshore.  P.L.  91- 
479.  The  purpose  of  the  commission, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  with  respect  to 
matters  relating  to  the  administration, 
protection,  and  development  of  the 
Sleeping  Bear  Dunes  National 
Lakeshore.  including  the  establishment 
of  zoning  by-laws,  construction,  and 
administration  of  scenic  roads, 
procurement  of  land,  condemnation  of 
commercial  property,  and  the 
p|eparation  and  implementation  of  the 
land  and  water  use  management  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Sleeping  Bear  Dunes, 
Ivan  Miller.  9922  Front  Street.  Empire. 
Michigan  49630;  or  telephone  616-326- 
5134. 

Dated:  January  16,  1996. 
William  W.  Schenk. 
Field  Director.  Midwest  Field  Area. 
(FR  Doc.  96-1428  Filed  1-25-96;  8:45  am] 

BILUNO  COOC  4310-70-P 


Keweenaw  National  Historical  Park 
Advisory  Commission  Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

MEETING  DATE  AND  TIME:  Tuesday, 
February  6,  1996;  8:30  a.m.  until  4:30 
p.m. 


ADDRESSES:  Keweenaw  National 
Historical  Park  Headquarters,  100  Red 
Jacket  Road  (2nd  floor).  Calumet, 
Michigan  49913-0471. 

AGENDA  TOPICS  INCLUDE:  The  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  update  on  the  general 
management  plan;  update  on  park 
activities;  old  business;  new  business; 
next  meeting  date;  adjournment.  This 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 

Keweenaw  National  Historical  Park  was 
established  by  Public  Law  102-543  on 
October  27.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Keweenaw  National 
Historical  Park,  William  O.  Fink.  P.O. 
Box  471.  Calumet.  Michigan  49913- 
0471.906-337-3168. 

Dated:  January  16.  1996. 

William  W.  Schenk, 

Field  Director.  Midwest  Field  Area. 

(FR  Doc.  96-1430  Filed  1-25-96;  8:45  am) 

BILUNO  CODE  4310-70-P 


Mississippi  River  Corridor  Study 
Commission;  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 

MEETING  DATE  AND  TIME:  February  12, 
1996, 12  noon  until  5  p.m.;  February  13, 
1996.  8  a.m.  until  5  p.m. 

ADDRESS:  Radisson  Hotel  Saint  Paul.  350 
Market  Street.  St.  Paul.  Minnesota 
55102. 

This  meeting  replaces  the  postponed 
January  9  and  10. 1996.  meeting  in  St. 
Paul,  Minneapolis.  This  business 
meeting  will  be  open  to  the  public. 
Space  and  facilities  to  accommodate 
members  of  the  public  are  limited  and 
persons  will  be  accomodated  on  a  first- 
come,  first-served  basis.  The  Chairman 
will  permit  attendees  to  address  the 
Commision  on  Tuesday.  February  13. 
1996.  beginning  at  1  p.m.  An  agenda 
will  be  available  from  the  National  Park 
Service.  Midwest  Field  Area,  one  week 
prior  to  the  meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 

Alan  M.  Hutchings,  Assistant  Field 
Director.  Planning.  Legislation,  and 
WASO  Coordination.  National  Park 
Service.  Midwest  Field  Area.  1709 
Jackson  Street;  Omaha,  Nebraska  68102. 
or  call  402-221-3082. 
SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 
Commission  was  etablished  by  Public 
Law  101-398.  September  29.  1990. 

Dated:  January  16. 1996. 
William  W.  Schenk. 
Field  Director.  Midwest  Field  Area. 
IFR  Doc.  96-1431  Filed  1-25-96:  8:45  am] 

BILLING  CODE  4310-70-M 


UMI 


Of-*ice  c'  Surface  Mining  Reclamation 
and  Enforcement 

Availability  o<  Draft  Petition,  Evaluation 
Document  Environmental  Impact 
Statement 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  Availability  of  the 
Draft  Petition  Evaluation  Document/ 
Environmental  Impact  Statement  (PED/ 
EIS)  for  Fern  Lake.  Tennessee. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  is  making  available  for  public 
comment,  the  draft  PED/EIS  for  a 
petition  to  designate  certain  lands  in  the 
Little  Yellow  Creek  (Fern  Lake) 
watershed.  Claiborne  County.  Tennessee 
as  unsuitable  for  all  surface  coal  mining 
operations. 

DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the  draft 
PED/EIS  unUl  March  26.  1996. 

Public  Hearing:  A  public  hearing  will 
be  held  at  7  p.m.  on  Tuesday.  March  12, 
1996.  at  the  address  given  below. 
ADDRESSES:  Copies  of  the  PED/EIS: 
Single  copies  of  the  draft  PED/EIS  may 
be  obtained  by  contacting  Willis  L. 
Gainer  at  the  address  and  telephone 
number  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  A  COpy  of  the 

PED/EIS  is  available  for  inspection  at 
that  address,  and  also  at  the  Claiborne 
County.  Tennessee,  and  Bell  County, 
Kentucky  Courthouses. 

Written  comments:  Written  comments 
may  be  hand  delivered  or  mailed  to 
Willis  L.  Gainer,  Chief.  Branch  of 
Technical  Assistance,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street,  S.W.,  Suite  500, 
Knoxville.  Tennessee  37902. 

Public  hearing:  A  public  hearing  will 
be  held  at  Middlesboro  High  School 
Gymnasium,  Middlesboro.  Kentucky  at 
the  date  and  time  listed  under  dates. 


FOR  FURTHER  INFORMATION  CONTACT: 
VViilis  L.  Gainer,  Chief,  Branch  of 
Technical  Assistance,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street,  S.W.,  Suite  500, 
Knoxville,  Tennessee  37902.  Telephone: 
615-545-4074.  E-Mail/Internet: 
wgainer@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  City 
of  Middlesborough,  Kentucky  and  the 
National  Parks  and  Conservation 
Association  filed  a  petition  with  OSM  to 
designate  certain  lands  in  the  Little 
Yellow  Creek  (Fern  Lake)  watershed, 
Claiborne  County,  Tennessee,  as 
unsuitable  for  all  surface  coal  mining 
operations.  OSM  has  prepared  a  draft 
PED/EIS  as  required  by  Section  522(d) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  and  the 
National  Environmental  Policy  Act  of 
19C9,  The  draft  PED/EIS  evaluates  the 
potential  coal  resources  of  the  area,  the 
demand  for  coal  resources,  and  the 
impacts  of  alternative  unsuitability 
decisions  on  the  human  environment, 
the  economy,  and  the  supply  of  coal. 

A  public  hearing  has  been  scheduled 
as  indicated  above.  Anyone  who  wishes 
to  comment  will  be  given  the 
opportunity  to  do  so.  but  initial 
comments  will  be  limited  to  10  minutes 
of  oral  testimony.  Time  limits  may  be 
extended  at  the  discretion  of  the 
presiding  official.  Persons  wishing  to 
present  testimony  are  encouraged  to 
contact  OSM  at  the  address  given  above. 
OSM  would  appreciate  receiving  a 
written  copy  of  the  testimony  four  days 
prior  to  the  public  hearing,  if  possible. 
The  hearing  will  be  transcribed.  Filing 
a  written  statement  at  the  time  of  oral 
testimony  is  encouraged  as  this  will 
facilitate  the  job  of  the  court  reporter.  A 
transcript  of  the  hearing  will  be 
available  at  a  nominal  fee  approximately 
seven  days  after  the  hearing. 

Dated:  January  22,  1996. 
Mary  Josie  Blanchard, 
Assistant  Director.  F^ogram  Support. 
IFR  Doc.  96-1317  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics; 
Information  Collection  Under  Rev  ev» 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  Request  written 
comments  and  suggestions  from  the 


public  and  affected  agencies  concerning 
the  proposal  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

if  you  have  additional  comments, 
suggestions,  or  need  additional 
information  please  contract  Dr.  Brian 
Reaves  (202-616-3287),  Bureau  of 
Justice  Statistics,  U.S.  ciepartment  of 
Justice,  633  Indian  Avenue,  NW, 
Washington,  DC  20531. 

If  a  copy  of  the  proposed  collection 
instrument  with  instructions  is  not 
published  in  this  notice  please  contact 
the  agency  representative  listed  above  if 
you  wish  to  receive  a  copy. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  or  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
1996  Directory  Survey  of  Law 
Enforcement  Agencies. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number:  CJ-38.  Sponsored  by  the 
Bureau  of  Justice  Statistics,  United 
States  Department  of  Justice. 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 
Primary:  State,  Local  or  Tribal 
Government.  Others:  None.  This 
information  collection  is  a  census  of  law 
enforcement  agencies  that  provides 
statistics  on  the  number  of  sworn 
officers  and  nonswom  employees  for 
State  police  departments,  local  police 
departments,  sheriffs'  departments,  and 
special  police  agencies.  This  data  will 
provide  a  means  of  assessing  law 
enforcement  employment  trends 
nationwide  when  compared  with 
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pravious  data  collected  in  1986  and 
1992. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  17,500  respondents  at  0.25 
hours,  or  15  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  4,375  total  burden  hours  for 
this  information  collection. 

If  additional  information  is  required 
contract:  Mr.  Robert  B.  Briggs, 
Department  Qearance  Officer.  United 
States  Department  of  Justice.  Justice 
Management  Division,  Information 
Management  and  Security  Staff.  Suite 
850,  Washington  Center,  1001  G  Street. 
NW.  Washington.  DC  20530. 

Public  comment  on  this  information 
collection  is  strongly  encouraged. 

Dated:  January  22.  1996. 
RoiMrl  B.  Briggs. 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  96-1260  Filed  1-25-96;  8:45  ara| 
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O.S.U  tlity  Rights  Section,  Civil  Rights 


on;  Information  Collection  Under 
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The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  Request  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


If  you  tiavt!  ailUUiunal  Loiuineuls, 
suggestions,  or  need  additional 
information  please  contact  Janet  L. 
Blizard,  Supervisory  Attorney, 
Disability  Rights  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  66738,  Washington,  DC  20035- 
6738.  or  at  (800)  514-0301  (voice),  (800) 
514-0383  (TDD)  (the  Division's  ADA 
Information  Line). 

A  complete  copy  of  this  notice  and 
the  Department  of  Justice  regulations  are 
available  in  the  following  ahemate 
formats:  large  print.  Braille,  electronic 
file  on  computer  disk,  and  audio-tape. 
Copies  may  be  obtained  by  calling  (800) 
514-0301  (Voice)  or  (800)  514-0383 
(TTY).  The  rule  is  also  available  on 
electronic  bulletin  board  at  (202)  514- 
6193.  These  telephone  numbers  are  not 
toll-firee  numbers. 

The  complete  notice  and  the  proposed 
rule  is  also  available  on  the  Internet. 
They  can  be  accessed  with  gopher  client 
software  (gopher.usdoj.gov),  through 
other  gopher  servers  using  the 
University  of  Minnesota  master  gopher 
(under  North  America,  USA,  All. 
Department  of  Ju.stice).  with  World 
Wide  Web  software  (http:// 
www.usdoj.gov).  or  through  the  White 
House  WWW  server  (http:// 
whitehouse.gov). 

Supplementary  Information:  The 
revised  information  collection  that  will 
be  submitted  to  OMB  for  review  will 
amend  the  requirement  now  found  at  28 
CFR  35.150(d).  the  Department  of 
Justice  (Department)  regulation 
implementing  title  II  of  the  Americans 
With  Disabilities  Act  of  1990,  Public 
Law  101-336,  42  U.S.C.  12131-12134 
(ADA).  Title  11  provides  that  a  public 
entity  may  not  deny  the  benefits  of  its 
programs,  activities,  and  services  to 
individuals  with  disabilities  because  its 
facilities  are  inaccessible.  28  CFR 
35.149.  Public  entities  are  required  to 
make  changes  in  their  facilities  when  it 
is  necessary  to  ensure  that  individuals 
with  disabilities  are  not  excluded  from 
participating  in  programs  because 
public  entities'  facilities  are 
inaccessible.  This  concept  is  known  as 
"program  accessibility."  Under  28  CFR 
35.150(d).  a  public  entity  that  employs 
50  or  more  persons  is  required  to 
develop  a  transition  plan  for  the 
implementation  of  title  II  if  structural 
changes  to  facilities  will  be  undertaken 
to  achieve  program  accessibility. 
Transition  plans  were  required  to  be 
completed  within  six  months  of  January 
26. 1992. 

The  maintenance  of  pedestrian 
walkways  by  public  entities  is  a  covered 
program  that  is  required  to  be  made 
accessible  by  the  installation  of  curb 
ramps  where  pedestrian  walkways  cross 


euros.  Decause  of  the  unique  and 
significant  capital  expense  involved  in 
the  installation  of  curb  ramps  where 
existing  pedestrian  routes  cross  curbs, 
the  Department  is  proposing  to  amend 
the  title  II  regulation  to  provide 
additional  time  for  public  entities  to 
meet  their  obligation  to  provide  access 
to  public  pedestrian  walkways  and  to 
require  public  entities  that  elect  to  take 
advantage  of  this  extension  to  revise 
their  current  transition  plans  to 
establish  a  revised  schedule  for  the 
installation  of  curb  ramps  to  existing 
pedestrian  walkways.  The  proposed  rule 
would  amend  28  CFR  35.150  to  revise 
paragraphs  35. 150. (c)  and  (d)(2)  to  read 
as  follows: 

§35.150    Existing  Facilities 
•         *         •        *         * 

(c)(1)  Time  period  for  compliance. 
Except  as  provided  in  f>aragraph  (2). 
where  structural  changes  in  facilities  are 
undertaken  to  comply  with  the 
obligations  established  under  this 
section,  such  changes  shall  be  made  no 
later  than  January  26,  1995,  but  in  any 
event  as  expeditiously  as  possible. 

(2)(i)  A  public  entity  shall  comply 
with  the  obligations  of  this  section 
relating  to  provision  of  curb  ramps  or 
other  sloped  areas  where  existing  public 
pedestrian  walkways  cross  curbs  at 
locations  serving  State  and  local 
government  offices  and  facilities, 
transportation,  places  of  public 
accommodation,  employers,  and  the 
residences  of  individuals  with 
disabilities  no  later  than  January  26, 
2000,  but  in  any  event  as  expeditiously 
as  possible. 

(li)  A  public  entity  shall  comply  with 
the  obligations  of  this  section  relating  to 
provision  of  curb  ramps  or  other  sloped 
areas  where  existing  public  pedestrian 
walkways  cross  curbs  at  areas  not 
subject  to  paragraph  (i)  of  this  section 
no  later  than  January  26,  2005,  but  in 
any  event  as  expeditiously  as  possible. 

(d)(1)  •  *  • 

(d)(2)  If  a  public  entity  has 
responsibility  or  authority  over  streets, 
roads,  or  walkways,  its  transition  plan 
shall  include  a  specific  schedule  for  the 
installation  of  curb  ramps  or  other 
sloped  areas  where  pedestrian 
walkways  cross  curbs  that  complies 
with  the  requirements  of  paragraphs 
(c)(2)(i)  and  (c)(2)(ii). 

Transition  plans  are  required  to 
identify  physical  obstacles  in  the  public 
entity's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  disabilities;  describe 
in  detail  the  methods  that  will  be  used 
to  make  the  facilities  accessible;  specify 
the  schedule  for  taking  the  steps 
necessary  to  achieve  compliance  with 
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this  section  and,  if  the  time  ptsnod  ol 
the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and  indicate  the  official 
responsible  for  implementation  of  the 
plan.  If  a  public  entity  has  already 
complied  with  the  transition  plan 
requirement  of  a  Federal  agency 
regulation  implementing  section  504  of 
the  Rehabilitation  Act  of  1973,  or  it  has 
previously  developed  a  transition  plan 
to  implement  title  II,  the  revised 
transition  plan  requirements  apply  only 
to  those  policies  and  practices  that  were 
not  included  in  the  previous  transition 
plan(s) 

Public  entities  are  required  to  provide 
an  opportunity  to  interested  persons, 
including  individuals  with  disabilities 
or  organizations  representing 
individuals  with  disabilities,  to 
participate  in  the  development  of 
transition  plans  and  they  are  required  to 
make  a  copy  of  the  transitions  plan 
available  for  public  inspection. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  services.  (Transition  Plan). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Disability 
Rights  Section,  Civil  Rights  Division, 
United  States  Department  of  Justice. 

(4)  Affected  puolic  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Other:  None.  Under  title  II 
of  the  Americans  with  Disabilities  Act 
(ADA),  State  and  Local  governments 
cannot  discriminate  against  individuals 
with  disabilities  in  operating  services, 
programs,  and  activities.  If  physical 
changes  to  existing  facilities  are 
required  to  achieve  program  access, 
public  entities  that  have  50  or  more 
employees  must  prepare  a  transition 
plan  and  make  it  available  for  public 
inspection.  This  proposed  amendment 
to  the  current  transidon  plan 
requirement  applies  only  to  those  public 
entities  that  have  50  or  more  employees, 
that  have  responsibility  or  authority 
over  streets,  roads,  walkways,  and  that 
choose  to  take  advantage  of  the 
extensions  of  time  provided  by  the 
proposed  rule. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses  (public 
entities)  at  2  hours  per  response. 


tb)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  20,000  annual  burden  hours 
at  $10  per  hour  for  a  total  burden  cost 
of  $200,000. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Systems  Policy  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  |anuary  22,  1996. 
Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  96-1259  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

President  s  Co-^Tnittee  on  the 
International  Labor  Organization; 

Notice  of  Closeo  Meeting 

In  accordance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
hereby  given  of  a  meeting  of  the 
President's  Committee  on  the  ILO: 

Name:  President's  Committee  on  the 
International  Labor  Organization. 

Date:  Tuesday,  January  30.  1996. 

Time:  10:30  am. 

Place:  U.S.  Department  of  Labor,  Third  & 
Constitution  Ave.,  NW.,  Room  S-2508, 
Washington,  DC  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
relating  to  United  States'  negotiating 
positions  with  member  nations  of  the 
International  Labor  Organization.  The 
meeting  will  concern  matters  the  disclosure 
of  which  would  seriously  compromise  the 
Government's  negotiating  objectives  and 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public, 
pursuant  to  Section  9(b)  of  the  Government 
in  the  Sunshine  Act,  5  U.S.C.  552b(c)(9KB). 

Due  to  the  furlough  of  Labor  Department 
employees  and  other  complications,  we  are 
unable  to  provide  the  full  15  days  of  prior 
notice  of  this  meeting. 

For  Further  Infomiation  Contact:  Mr. 
loaquin  F.  Otero.  President's  Committee  on 
the  International  Labor  Organization,  U.S. 
Department  of  Labor,  2(X)  Constitution 
Avenue,  NW.,  Room  S-2235.  Washington, 
DC  20210;  Telephone  (202)  219-6043. 

Signed  at  Washington,  DC,  this  22nd  day 
of  January  1996. 

Robert  B.  Reich, 

Secretary  of  Labor. 

IFR  Doc.  96-1367  Filed  1-25-96;  8:45  am] 
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Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Public  Forum  on  the 
Effects  of  Sudden  Plant  Closings  and 
the  Impact  on  the  Principle  of  Freedom 
of  Association  and  the  Right  of 
Workers  To  Organize 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  forum. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  public  forum  on 
Submission  9501  filed  under  the  North 
American  Agreement  on  Labor 
Cooperation 

Submission  9501,  filed  with  the 
Mexican  National  Administrative  Office 
(Mexican  NAO)  by  the  Telephone 
Workers  of  The  Republic  of  Mexico, 
involves  labor  law  matters  in  the  United 
States,  and  was  filed  for  review  on 
February  9.  1995.  The  Mexican  NAO 
issued  a  public  report  on  May  31,  1995 
requesting  ministerial  consultations  on 
the  matter,  pursuant  to  Article  22  of  the 
North  American  Agreement  on  Labor 
Cooperation  (NAALC).  Pursuant  to  these 
ministerial  consultations  an  agreement 
was  reached  on  December  15,  1995, 
between  the  United  States  Secretary  of 
Labor  Robert  B.  Reich  and  his  Mexican 
counterpart.  Secretary  Javier  Bonilla 
Garcia.  This  agreement  provides,  inter 
alia,  for  a  public  forum  in  San 
Francisco,  California  to  allow  interested 
parties  an  opportunity  to  convey  to  the 
public  their  concerns  on  the  effects  of 
the  sudden  closing  of  a  plant  on  the 
principle  of  freedom  of  association  and 
the  right  of  workers  to  organize.  This 
public  forum  will  be  held  on  February 
27,  1996,  commencing  at  9:30  a.m.  and 
ending  at  6:00  p.m. 

Persons  wishing  to  present  their- 
views  on  these  matters  may  do  so  by 
registering  their  requests  with  the  U.S. 
National  Administrative  Office  (U.S. 
NAO)  no  later  than  February  16,  1996. 
Only  those  individuals  registered  in 
advance  may  address  the  forum. 
ADDRESSES:  The  public  forum  will  be 
held  at  the  ANA  Hotel  San  Francisco, 
located  at  50  Third  Street.  San 
Francisco,  California,  94103.  The  hotel 
telephone  number  is  415-974-6400. 
Registration  to  make  an  oral  statement 
may  be  mailed  or  faxed  to  the  U.S.  NAO 
at  the  U.S.  Department  of  Labor,  200 
Constitution  Avenue  N.W.,  Room  C- 
4327,  Washington,  D.C.  20210,  Fax  # 
202-501-6615. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irasenja  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office,  200 
Constitution  Avenue,  N.W.,  Room  C- 
4327,  Washington,  D.C.  20210. 
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Telephone  numt)er— 2U2/5ul/b653. 
(This  is  not  a  toll-free  number.) 

SUPPCEMENTARY  INFORMATION: 

1.  Nature  and  Conduct  of  the  Public 
Forum 

The  public  forum  will  be  conducted 
by  an  officer  of  the  U.S.  Department  of 
Labor.  There  will  be  limited  audience 
capacity,  and  participation  from  the 
public  will  be  based  on  a  first-come, 
first-served  basis.  Simultaneous 
translation  between  English  and 
Spanish  will  be  provided.  Disabled 
persons  should  contact  the  Secretary  of 
the  U.S.  NAO.  by  February  16.  if  special 
accommodations  are  needed. 

2.  Oral  or  Written  Statements  and 
Requests  To  Present  Oral  Statements 

Requests  to  present  oral  statements 
shall  include  name,  address,  and 
telephone  and  fax  numbers  of  the 
presenter,  the  organization  represented, 
if  any,  and  any  other  information 
pertinent  to  the  request.  Such  request 
must  be  received  by  February  16,  1996. 
The  U.S.  NAO  will  notify  each  requester 
of  the  disposition  of  their  request  to 
present  an  oral  statement.  Presenters 
may  submit  written  statements  in  lieu  of 
a  request  to  make  an  oral  statement. 
Such  written  statements  will  be  entered 
into  the  record  but  will  not  be  read  at 
the  forum. 

Oral  statements  at  the  public  forum 
will  normally  be  limited  to  ten  minutes. 
Additional  time  may  be  allowed  based 
on  the  number  of  speakers.  The  number 
of  oral  presenters  may  be  limited,  based 
on  considerations  of  available  time,  on 
a  first-come,  first-served  basis.  There 
will  be  no  general  audience 
participation  nor  questioning  of 
presenters  by  members  of  the  audience. 

This  is  a  public  forum  open  to 
members  of  the  press. 

Signed  at  Washinton.  DC,  on  lanuary  22, 
1996. 

Irasema  T.  Garza, 

Secretary.  US.  National  Administrative 
Office. 
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Employment  Standards  Administration 

Proposed  Infomnation  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations 

1.  Payment  of  Compensation  Without 
Award  (LS-206): 

2.  Certification  of  Funeral  Expenses  (LS- 
265): 

3.  Notice  of  Controversion  of  Right  to 
Compensation  (LS-207); 

4.  Application  for  Authority  to  Employ 
Full-Time  Students  at  Subminimum  Wages 


m  Ketaii  or  Service  EstablisiimtiiiU  uc 
Agriculture  (WH-200-MIS) 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collection  of:  (1) 
Payment  of  Compensation  Without 
Award;  (2)  Certification  of  Funeral 
Expenses;  (3)  Notice  of  Controversion  of 
Right  to  Compensation;  (4)  Application 
for  Authority  to  Employ  Full-Time 
Students  at  Subminimum  Wages  in 
Retail  or  Service  Establishments  or 
Agriculture. 

Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacfinii;  the  employee  listed  below  in 
the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  1,  1996. 
Written  comments  should  address 
whether  the  proposed  information 
collection  is  necessary  for  the  proper 
fwrformance  of  the  functions  of  the 
agency;  the  accuracy  of  the  burden  (time 
and  financial  resources)  estimates;  ways 
to  minimize  burden  including  the  use  of 
automated  collection  techniques  or  the 
use  of  other  forms  of  information 
technology;  and  other  relevant  aspects 
of  the  information  collection  request. 
ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  N.W..  Room  S-3201,  Washington, 
D.C.  20210,  telephone (202) 219-7601 
(this  is  not  a  toll-free  number),  fax  202- 
219-6592. 

SUPPLEMENTARY  INFORMATION: 

Payment  of  Compensation  Without 
Award 

/.  Background 

The  Office  of  Workers'  Compensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act, 
which  provides  benefits  to  workers 
injured  in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 


in  an  adjoining  area  customarily  used  by 
an  employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Under 
the  Act,  a  self-insured  employer  or 
insurance  carrier  is  required  to  pay 
compensation  within  14vdays  after  the 
employer  has  knowledge  of  the  injury  or 
death.  Upon  making  the  first  payment, 
the  employer  or  carrier  must 
immediately  notify  the  deputy 
commissioner  of  the  payment.  This  form 
has  been  designated  as  the  form  on 
which  report  of  first  payment  is  to  be 
made. 


//.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  monitor  the  payment 
status  of  a  given  case. 

Certification  of  Funeral  Expenses 

/.  Background 

The  Office  of  Workers'  Compensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act, 
which  provides  benefits  to  workers 
injured  in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 
in  an  adjoining  area  customarily  used  by 
an  employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  The  Act 
provides  that  reasonable  funeral 
expenses  not  to  exceed  $3,000  shall  be 
paid  in  all  compensable  death  cases. 
Form  LS-265  has  been  provided  for  use 
in  submitting  the  funeral  expenses  for 
payment. 

//.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  this  information  collection 
in  order  to  carry  out  its  responsibility 
for  monitoring  and  processing  death 
cases.  It  is  used  to  certify  the  amount  of 
funeral  expenses  incurred  in  the  case. 

Notice  of  Controversion  of  Right  to 
Compensation 

/.  Background 

The  Office  of  Workers'  Compensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act, 
which  provides  benefits  to  workers 
injured  in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 
in  an  adjoining  area  customarily  used  by 
an  employer  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Pursuant 
to  the  Act,  if  an  employer  controverts 
the  right  to  compensation  he/she  shall 
file  with  the  deputy  commissioner  in 
the  affected  compensation  district  on  or 
before  the  fourteenth  day  after  he  has 
knowledge  of  the  alleged  injury  or 
death,  a  notice,  in  accordance  with  a 
form,  prescribed  by  the  Secretary  of 


Labor,  stating  that  the  right  to 
compensation  is  controverted.  This  form 
is  used  for  that  purpose. 

//.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  determine  the 
basis  for  not  paying  benefits  in  a  case, 
and  to  inform  the  injured  claimant  of 
the  reason(s)  for  not  paying 
compensation  benefits. 

Application  for  Authority  To  Fmploy 
Full-Time  Students  at  Submininnin 
Wages  in  Retail  or  Service 
Establishments  or  Agriculture 

/.  Background 

The  Fair  Labor  Standards  Act  (FLSA) 
requires  the  Secretary  of  Labor  to 
provide  certificates  authorizing  the 
employment  of  full-time  students  at 
65%  of  the  applicable  minimum  wage 
in  retail  or  service  establishments  and  in 
agriculture  to  the  extent  necessary  to 
prevent  curtailment  of  opportunities  for 
employment.  These  provisions  set  limits 
on  such  employment  and  prescribe 
safeguards  to  protect  full-time  students 
so  employed  and  full-time  employment 
opportunities  of  other  workers.  29  CFR 
Part  519  sets  forth  the  application 
requirements,  the  terms  and  conditions 
for  the  employment  of  students  at 
subminimum  wages.  This  voluntary  use 
form  is  prepared  and  signed  by  an 
authorized  representative  of  an 
employer  applying  for  authorization  to 
employ  full-time  students  at 
subminimum  wages.  The  completed 
form  is  reviewed  by  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  to 
determine  whether  to  grant  or  to  deny 
subminimum  wage  authority  to  the 
applicant. 

//.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  provide 
employers  with  the  certification 
necessary  to  pay  students  at 
subminimum  wages,  to  protect  full-time 
students  so  employed,  and  to  protect  the 
full-time  opportunities  of  other  workers. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Payment  of  Compensation 
Without  Award. 

OMB  Number:  1215-0022. 

Agency  Number:  LS-206. 

Frequency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit. 

Thtal  Estimated  Cost:  Unknown. 

Total  Burden  Hours:  8,550. 

Type  of  Review:  Extension. 


/Agency.  Employment  Standards 
Administration. 

Title:  Certification  of  Funeral 
Expenses. 

OMB  Number:  1215-0027. 

Agency  Number:  LS-265. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  195. 
Estimated  Time  per  Respondent:  15 
minutes. 

Total  Estimated  Cost:  $68.00. 
Total  Burden  Hours:  49. 
Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Notice  of  Controversion  of  Right 
to  Compensation. 

OMB  Number:  1215-.-0023. 
Agency  Number:  LS-207. 
Frequency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  900. 

Estimated  Time  per  Respondent:  15 
minutes. 

Total  Estimated  Cost:  $7,040.00. 

Total  Burden  Hours:  4,725. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  for  Authority  to 
Employ  Full-Time  Students  at 
Subminimum  Wage  in  Retail  or  Service 
Establishments  or  Agriculture. 

OMB  Number:  1215-0032. 

Agency  Number:  WH-200-MIS. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  For- 
Profit;  Not-for-Profit  Institutions;  Farms. 

Number  of  Respondents:  5,000. 

Estimated  Time  per  Respondent:  10- 
30  minutes. 

Total  Estimated  Cost:  Unknown. 

Total  Burden  Hours:  1,100. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  22,  1996, 
Cecily  A.  Raybum, 

Chief.  Division  of  Financial  Management, 

Office  of  Management.  Administration  and 

Planning  Employment  Standards 

Administration. 

|FR  Do(    96-1 368  Filed  1-25-96;  8:45  am] 
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Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary'  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
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rnuditicatiuiis  issueii,  must  itts  iiiude  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpo.se  of- 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington.  D.C.  20210. 

New  General  Wage  Detennination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State. 

Volume  III 

Georgia 

GA950085  (Ian.  26,  1996) 
GA950086  (Jan.  26,  1996) 
GA950087  (Jan.  26,  1996) 
GA95O088  (Jan.  26,  1996) 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ950002  (Feb.  10, 1995) 

Volume  11 

Virginia 

VA950005  (Feb.  10, 1995) 
VA950007  (Feb.  10,  1995) 
VA950021  (Feb.  10,  1995) 
VA950023  (Feb.  10.  1995) 
VA950O33  (Feb.  10,  1995) 
VA950036  (Feb.  10,  1995) 


VA950049  (Feb. 
VA950065  (Feb. 
VA950067  (Feb 
VA95()085  (Feb. 
VA950087  (Feb. 
VA950088  (Feb. 
VA950108  (Feb. 

Volume  III 

Alabama 

AL950007  (Feb. 
AL950008  (Feb. 
AL9.50017(Feb 
AL950042  (Feb. 
AL950044 (Feb 
AL9500S2  (Feb. 

Georgia 

G A 950003  (Feb. 
GA950022  (Feb. 
GA950065  (Feb 
GA 95007 3  (Feb. 
GA950084  (Feb. 
GA950085  (Feb 
GA950086  (Feb 
GA950087  (Feb 
GA950088  (Feb. 

Volume  IV 


10.  I'J'Jaj 
10.  1995) 
U),  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 


10,  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 

10,  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10.  1995) 
10.  1995) 


Illinois 
IL950001 
IL950002 
IL950003 
IL950005 
IL950006 
IL950007 
IL950008 
IL950009 
IL950011 
IL950012 
IL950O13 
IL950014 
IL950015 
IL950016 
IL950020 
IL950021 
IL950022 
IL950027 
IL950028 
IL950029 
IL950032 
IL950034 
IL950O40 
IL950043 
IL950046 
IL950051 
IL950063 
IL950065 
IL950067 
IL950068 
IL950069 
IL950071 
IL950073 
IL950078 
IL950O82 
IL950084 
IL950090 
IL950092 
IL950O95 
IL950096 
IL950098 

Volume  V 

None 

Volume  VI 

None 


(Feb.  lO 
(Feb.  10 
(Feb.  10 
(Feb.  lO 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 
(Feb.  10 


1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 
1995) 


Uciivra!  Wagt:  Uvtvrmumuon 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  19th  day  of 
January  1996. 
Philip  J.  Gloss. 

Chief.  Branch  of  Construction  Wage 
Determinations. 
jFR  Doc.  96-958  Filed  1-25-96;  8:45  am) 
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Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
•worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
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requirements  oi  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-31.489;  Kenton  Custom  Molding 

(A  Div.  of  Ripley  Industries,  Inc), 

Kenton,  TN       ' 
TA-W-31.480:  Meehan  Tooker,  East 

Rutherford,  Nf 
TA-W-3l,491;  Henry  Vogt  Machine  Co., 

Sapulpa,  OK 
TA-W-3 1,609;  Empire  Stamp  &■  Seal  Co., 

New  York,  NY 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-31.576:  BW /IP International,  Inc., 
Bryon  fackson  Pump  Div.,  Fresno, 
CA 

TA-W-31,523;  Wallace  &■  TIernan, 
Belleville.  Nf 

TA-W-31,484:  Compac  Industries,  North 
Bergen.  Nf 

TA-W-31,616;  Ozone  Industries,  Inc., 
Ozone  Park.  NY 

TA-W-31..540;  American  Banknote  Co., 
Bedford  Park,  IL 

TA-W-31.527J  M&-M/Mars.  Inc.,  Bun- 
Ridge.  IL 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-31,641;  Sons  Transportation, 

Springfield.  MA 
TA-W-31,635;  Distribution  &■  Auto 

Service,  Inc.,  Seattle.  WA 
TA-W-3 1,606;  Kerr-McGee  Refining 

Corp.,  Houston,  TX 
TA-W-31,551;  Gleason  Sales  &■  Service, 

Lansing,  MI 
TA-W-31,522;  Transco  Energy  Co., 

Including  Transcontinental  Gas 

Pipe  Line  Corp  and  Transco  Gas 

Marketing  Co.,  Houston,  TX 


The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TAW-31.619;  Debtee  Energy.  Inc., 
Houston.  TX 

The  investigation  revealed  that 
criterion  (21  and  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  produciton. 
TA-W-3 1,5 19;  National  Fiber 

Technology  (Formerly  National 
Hair  Technology),  Lawrence,  MA 

The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  meet.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated  as 
required  for  certification.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

AfTirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 
TA-W-31,559;  Hettick  International, 

Harrisonville.  MO:  October  1 1, 

1994. 
TA-W-31,604;  Fernbrook  Sr  Co.,  Plant 

#3,  Neffs,  PA:  October  23,  1994. 
TA-W-31 ,586;  Benton  Fashions,  Benton, 

PA:  October  17,  1994. 
TA-W-31.594;  Reservoirs,  Inc.,  Midland. 

TX:  October  19.  1994.  October  20, 

1994. 
TA-W-31 .578;  SCI  System's,  Inc., 

(Formerly  Digital  Equipment  Corp). 

Augusta.  ME:  October  12.  1994. 
TA-W-31. 643;  Inland  Steel  Co.,  East 

Chicago,  IN:  November  7,  1994. 
TA-W-31, 499;  General  Electric  Co.,  GE- 

Transmission  Systems,  Fort 

Edward,  NY:  September  18.  1994. 
TA-W-31. 554  6-A;  Wondermaid.  Inc., 

Washington.  MO.  MA  &  New  York. 

NY;  October  4.  1994. 
TA-W-31, 585;  FAD  Manufacturing, 

Inc.,  Swoyersville,  PA;  September 

17,  1994. 
TA-W-31,507;  Howden  Fan  Co., 

Buffalo,  NY;  September  26,  1994. 
TA-W-3 1,505;  General  Electro 

Mechanical  Corp.,  Buffalo,  NY; 

September  27,  1995. 
TA-W-31, 512;  TAP  Enterprises,  Red 

Oak.  lA;  October  1,  1994. 


TA-W-3l,b00;  Palm  Beach  Co., 

Eastaboga,  AL;  October  20,  1994. 
TA-W-31,685;  Lee  Apparel  Co.,  St. 

foseph.  MO;  November  6,  1994. 
TA-W-31.541;  Mud  Systems.  Inc., 

Wichita.  KS;  October  4,  1994. 
TA-W-3 1,428;  Shorewood  Packaging 

Corp.,  Pittsford,  NY;  September  5, 

1995. 
TA-W-3 1,663;  J.  Lamb,  Inc..  Engelwood, 

NJ;  November  14,  1994. 
TA-W-3 1, 657 ;fos  A.  Bank.  Carroll 

Street,  Hampstead,  MD;  November 

13,  1994. 
TA-W-31, 496;  PQ  Corp.,  Butler.  Nf; 

September  15.  1994. 
TA-W-3 1.61 4;  Christian  Fashions.  El 

Paso.  TX;  October  25.  1994. 
TA-W-31, 423  &-A;  Astor  Knitting  Mills, 

Inc.,  Reading,  PA  &  Astor 

Industries,  Inc.,  Reading,  PA; 

September  7,  1994. 
TA-W-3 1,571;  Carl  E.  Smith,  Inc.. 

Sandyville,  WV;  October  7,  1994. 
TA-W-31, 225  &■  A;  Mason  Shoe 

Manufacturing  Co.,  Chippewa  Falls, 

Wl  and  F  &■  F  Shoe,  Chippewa  Falls, 

WI;fune27,  1994. 
TA-W-3 1,621;  Aquatech,  Inc.,  AKA 

Greenwood  Mills,  East  West 

Apparel,  El  Paso,  TX;  October  23, 

1994. 
TA-W-31,513,  TA-W-31.514.  TA-W- 

31,515,  TA-W-31,516.  TA-W- 

31.517;  Phillips-Van  Heusen  Co.. 

Ozark,  AL,  Clayton,  AL,  Hartford, 

AL,  Opp,  AL,  Geneva,  AL; 

September  27,  1994. 

Also,  pursuant  to  Title  V  of  the  Nortli 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 
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(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-W644;  Shanklin  Shasta 

Landdearing  Co..  Klamath  Falls, 

OR 
NAFTA-TAA-W658:  Fembrook  and 

Co..Plant§3.Neffs.PA 
NAFTA-TAA-00661 :  Fruit  of  the  Loom, 

Greensburg,  Kf 
NAFTA-TAA-00674;  Wondermaid,  Inc., 

Washington,  MO 
NAFTA-TAA-W695  8-  A;  Colebrook- 

Terry,  Inc.,  Colebrook  Plant. 

Colebrook.  PA  &  The  York  Plant, 

York.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-00678:  Sons 

Transportation,  Springfield.  MA 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-00651:  SCI  Systems.  Inc.. 

(Formerly  Digital  Equipment  Corp), 

August.  ME:  October  12.  1994. 
NAFTA-TAA-00665:  American  Meter 

Co..  Industrial  Products  Div..  Erie, 

PA.  October  27.  1994. 
NAFTA-TAA-W655:  Pacific  Power  &■ 

Light  Co..  Centralia  Plant.  Centrolia. 

WA:  October  24.  1994. 


NAFTA-TAA-00646:  Pacific  Power. 

Casper.  WY  &  Other  Locations 

Within  Wyoming;  October  16.  1994. 
NAFTA-TAA'-O0680:  Inland  Steel  Co., 

East  Chicago.  IN:  November  7. 

1994. 
NAFTA-TAA-00639:  Carl  E.  Smith. 

Inc..  Sandyville.  WV:  October  7. 

1994. 
NAFTA-TAA-00670:  Bausch  6-Lomb 

Personal  Products  Div..  Tucker,  GA: 

October  31.  1994. 
NAFTA-TAA-00643:  Kenetech 

Windpower.  Portland,  OB:  October 

10.  1994. 
NAFTA-TAA-00667;  Diesel  Becon  Co., 

Santa  Fe  Springs.  CA:  October  25, 

1994. 
NAFTA-TAA-00663:  Selmet.  Inc..  Golf 

Products  Div..  Albany.  OR:  October 

23.  1994 
NAFTA-TAA-00671:  Aquatech.  Inc.. 

A.K.A.  Greenwood  Mjlls/East-West 

Apparel,  El  Paso.  TX:  October  30, 

1994. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December. 
1995.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated;  December  14.  1995. 
Russell  Kile, 

Acting  Program  Manager.  Policy  &■ 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  96-1377  Filed  1-25-96;  8:45  am) 
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[TA-W-31,225,  225A,  225B,  225c] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Mason  Shoe  Manufacturing  Company 
Chipijewa  Falls.  Wisconsin:  F4F  Shoe. 
Chippewa  Falls.  Wisconsin;  and  the  shoe 
outlets  of  Mason  Shoe  Manufacturing 
Company  and  F*F  shoe  operating  in  various 
locations  within:  The  State  of  Wisconsin  and 
the  State  of  Minnesota 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
21.  1995.  applicable  to  all  workers  of 
Mason  Shoe  Manufacturing  Company 
and  F&F  Shoe,  located  in  Chippewa 
Falls,  Wisconsin.  The  workers  are 
engaged  in  employment  related  to  the 
production  of  ladies"  and  men's  shoes. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 


for  workers  of  Mason  Shoe  and  F&F 
Shoe.  New  information  received  from 
the  State  shows  that  workers  at  the 
outlets  of  the  subject  firms  operating  in 
vanous  locations  within  the  States  of 
Wisconsin  and  Minnesota  have 
experienced  layoffs. 

"The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mason  Shoe  and  F&F  Shoe  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to  TA- 
W-31,225  is  hereby  issued  as  follows: 

"All  workers  of  Mason  Shoe 
Manufacturing  Company,  F&F  Shoe. 
Chippewa  Falls.  Wisconsin,  and  at  the 
outlets  of  the  subject  firms  operating  in 
various  locations  within  the  States  of 
Wisconsin  and  Minnesota  who  became 
totally  or  partially  separated  from 
employment  on  or  after  |une  27, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223.  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  15th  day  of 
December  1995. 
Russell  T.  Kile. 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-1369  Filed  1-25-96;  8:45  ami 
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p-A-W-30,089;  TA-W-30,089E] 

Sara  Lee  Knit  Products;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  26.  1994, 
applicable  to  all  workers  of  Sara  Lee 
Knit  Products  at  plants  in  Martinsville, 
Virginia.  The  certification  was 
subsequently  amended  to  include  Sara 
Lee  Knit  Product  workers  at  the  subject 
firm  plants  at  various  locations  in. 
Virginia  and  North  Carolina.  The 
amended  notices  were  issued  September 
16.  1994, February  25,  1995,  and 
September  19,  1995  and  published  in 
the  Federal  Register  on  September  27, 
1994  (59  FR  49257),  March  10,  1995  (FR 
60  13179),  and  October  2,  1995  (60  FR 
51501),  respectively. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
Department  is  again  amending  the 
certification  to  cover  the  workers 
separated  from  the  Sara  Lee  Knit 
Product  production  facility  located  in 
Eastman.  Georgia.  The  workers  produce 
T-shirts.  The  company  reports  that  the 
plant  closed  November  16. 1995. 
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The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sara  Lee  Knit  Products  who  were 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-30.089  is  hereby  issued  as 
follows: 

"All  workers  at  Sara  Lee  Knit  Products. 
Martinsville.  Virginia  (TA-W-30,089),  and 
Eastman,  Georgia  (TA-W-30,089E)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  27,  1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC,  this  15th  day  of 
December  1995. 

Russell  T.  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-1370  Filed  1-25-96;  8:45  am] 
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rTA-W-31.6431 

intana  S!eei  Company,  East  Chicago, 
IN;  Arrienoed  Certification  Regarding 
EligibHiry  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  1,  1995,  applicable  to  all 
workers  at  Inland  Steel  Company, 
located  in  East  Chicago,  Indiana.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  only  the  workers  involved  in 
the  production  of  carbon  and  high 
strength  low  alloy  steel  plates  were  the 
subject  of  the  investigation. 
Accordingly,  the  Department  is  limiting 
its  certification  to  only  those  workers  at 
Inland  Steel,  East  Chicago,  Indiana 
engaged  in  the  production  of  carbon  and 
high  strength  low  alloy  steel  plates. 

The  intent  of  the  Department's 
certification  is  to  include  any  and  all 
workers  affected  by  increased  imports, 
and  separated  as  a  result  of  the  decline 
in  sales  or  production  of  carbon  and 
high  strength  low  alloy  steel  plates 
produced  at  Inland  Steel  Company. 

The  amended  notice  applicable  to 
TA-W-31.  643.  is  hereby  issued  as 
follows: 

"All  workers  of  Inland  Steel  Company. 
East  Chicago,  Indiana,  engaged  in 
employment  related  to  the  production  of 
carbon  and  high  strength  low  alloy  steel  plate 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  7, 
1994  are  eligible  to  apply  for  adjustment 


assistance  under  Section  223  of  the  Trade  Act 
of  1974.  • 

Signed  at  Washington,  DC,  this  15th  day  of 
December  1995. 

Russell  T.  Kile, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-1374  Filed  1-25-96;  8:45  am]  - 
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Simonds  inoustfes,  'rco'^porated; 
Newcomerstown.  OH;  Notice  of 
Revised  Determination  on 
Reconsideration 

The  Department,  on  its  own  motion, 
has  reconsidered  its  negative 
determination  in  Former  Employees  of 
United  States  Steel  Workers  of  America, 
Locals  2391  &■  3225  v.  Robert:  Reich.  No. 
94-02-00125,  U.S.  Court  of 
International  Trade.  As  a  result  of  this 
reconsideration,  the  Department  is  now 
certifying  the  workers  of  Simonds 
Industries.  Incorporated  ("Simonds").  in 
Newcomerstovm,  Ohio,  as  eligible  to 
apply  for  trade  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of 
1974. 

The  Department's  December  3.  1993. 
negative  determination  for  workers  of 
the  subject  firm  was  issued  on  the  basis 
that  the  survey  of  Simonds  customers 
showed  increased  imports  by 
respondents  with  reduced  purchases 
from  the  subject  firm  were  not 
important  in  relation  to  the  sales  decline 
during  the  periods  under  investigation. 
New  investigation  findings,  however, 
show  that  Simonds'  major  declining 
customers  in  1991  to  1992,  and  in  the 
January-June  1992-1993  time  periods 
increased  their  reliance  on  imports  of 
industrial  files.  The  declining 
customers'  purchases  of  imported 
industrial  files  as  a  percent  of  the 
Simonds'  sales  decline  was  negligible 
from  1991  to  1992.  but  increased 
significantly  in  January-June  1993 
compared  to  January-June  1992. 

Otner  new  findings  in  the 
investigation  show  that  while  the  value 
of  aggregate  U.S.  imports  of  files  and 
rasps,  including  rotary  type  declined  in 
1992  compared  to  1991  and  in  the 
twelve-month  period  ending  June  1993 
compared  to  the  same  time  period  in 
1992,  the  quantity  of  imports  increased. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  iLiconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
industrial  files  produced  at  Simonds 
Industries,  Incorporated, 


Newcomerstown,  Ohio  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974, 1  make  the  following 
revised  determination: 

"All  workers  of  Simonds  Industries, 
Incorporated.  Newcomerstown,  Ohio  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  8, 1992 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  15th  day  of 
December  1995. 

Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-1376  Filed  1-25-96;  8:45  am] 

BILUNG  COOE  4510-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
wall  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  February  5, 
1996. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  5, 
1996. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
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Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 


Signed  at  Washington.  IX..  this  1  Uh  liay  of 
December  1995. 
RuaMUKile. 


Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 

Appendix 

[Petitions  Instituted  on  12/1 1/95] 


TA-W 


31.709 

31.710  — 

31.711  „... 

31.712  -... 

31.713  _... 

31.714  ..... 

31.715 

31.716  ..... 

31.717 

31.718..... 

31.719  _„. 

31.720  ..„. 

31.721  _... 

31.722 

31.723  „... 

31,724 

31.725 

31.726 

31.727  „... 
31.728..... 

31.729 

31.730.... 

31.731  .... 
31.732 


Sutjject  firm 
(petitioners) 

AT  and  T  Networtt  CatJie  (Wkrs)  .. 

P  and  K  Dress  Corp.  (UNITE)  

Alcoa  Fu|ikura  LTD  (Wkrs)  -.... 

Soothwestern  Cutting  (WKrs)  

EHingson  Lumber  Co  (Wkrs)  

OSRAM/Sylvania  (lAM)  

Avison  Lumtjer  Company  (Co.)  ... 
Avison  Wood  Speaalties  (Co.)  ... 

Carote  Cable  Co.  (USWA)  

Controlled  Power  Corp.  (Wkre)  .... 
CletMjme  Manulacturing  (Wkrs) 

DL  Banrte  (Co.)  

ERC  Barton  Wood  (Co.)  . — 

Gen.  Automotive  Speciality  (Co.) 

H  and  H  Strandtlex  (Co.)  

Kentucky  Manulacturing  (UNITE) 
Miller- Picking  Corp.  (USWA)  

Missoula  White  Pine  Sash  (Wkrs) 

Owens-Brockway  Glass  (Co.)  

Phoenix  Diversified  (Wkrs) 

RDL  Acoustics.  Inc.  (Co.) 

United  TechrvDtogies  (Co.)  

Oxiord  Industnes.  Inc.  (Ca) 

Oxford  Industries  (Co.)  


Location 


Ptwenix.  AZ 

Little  Falls,  NY  

El  Paso.  TX  

El  Paso,  TX  

Baker  City,  OR  , 

Warren,  PA , 

Molalla,  OR -.. 

Molalla.  OR 

Pawtucket.  Rl  

Canton,  OH  

Hetlin,  AL  ~... 

Buftato,  NY  

Shawnee,  OK  

North  BrunswKk,  NJ 

Onskany.  NY  

Uniontown,  KY 

Johnstown,  PA  

Missoula,  MT  

Zarmesville,  OH  

Buckannon,  WV 

Beltaigham.  MA  

West  Olive,  Ml  

Atlanta,  GA  

VkJalia,  GA  


Date  of  peti- 
tion 


|FR  Doc.  96-1378  Filed  1-25-96;  8:45  ami 
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[TA-W-31.611] 

Plains  Blouse  Company,  Plains,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initialed  on  November  6,  1995  in 
response  to  a  worker  petition  which  was 
filed  by  the  northeastern  Pennsylvania 
District  Council  of  Union  of 
Needletrades,  Industrial  and  Textile 
Employees,  on  behalf  of  workers  and 
former  workers  at  Plains  Blouse 
Company,  located  in  Plains. 
Pennsylvania  (TA-W-3 1,611). 

The  petitioner  has  requested  thai  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  at  Washington.  DC.  this  13th  day  of 
December  199S 
Arleoe  O'Connor, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  96-1379  Filed  1-25-96;  8:45  ami 
MLUNO  COOK  4»10-a»-«l 


[TA-W-31,233  and  2338] 

Jos.  J.  Pietrafesa  Company,  Carrollton, 
GA,  and  Jos  J.  Pietrafesa  Company, 
New  York,  NY;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  25,  1995,  applicable  to  all 
workers  of  Jos  J.  Pietrafesa  Company 
located  in  Carrollton,  Georgia.  The 
notice  was  published  in  the  Federal 
Register  on  September  19.  1995  (60  FR 
48526). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 


1/28«5 
1/29/95 
1/20/95 
1/29/95 
1/29/95 
1/29/95 
.1/28/95 
M2BJ95 
1/21/95 
1/26/95 
1/20/95 
1/28/95 
1/27/95 
1/27/95 
1/27/95 
1/24/95 
1/19/95 


11/30/95 
11/03«5 
11/29/95 
11/14/95 
11/07/95 

11/21/95 
11/21/96 


Product(s) 


Copper  Cable. 

Ladies'  Dresses. 

Automotive  Electronics. 

Textiles. 

Dimension  Lumt)er. 

Electronic  Connectors. 

Softwood  Lumt)er. 

Softwood  Lumber. 

Wire  &  Cable. 

Metal  Clad  Switchgears. 

Athletic  Shirts,  Shorts. 

Hand  Cleaner. 

Valves  &  Wellhead  Equipment. 

Automotive  Switches. 

Wire  Rope. 

Basetiall  Caps. 

HVAC  Equipment  &  Heat  Ex- 
change Coils. 

Softwood  Lumtjer. 

Glass  Containers. 

Oil  &  Natural  Gas. 

Hi-Fi  Speakers. 

Automotive  Insulalkjn  & 

/Vccoustics. 

Men's  Dress  Shirts. 

Men's  Dress  Shirts. 


for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  ladies'  and 
men's  suits,  jackets,  pants,  vest  and 
skirts.  New  information  shows  that 
worker  separations  have  occurred  at  the 
subject  firm's  New  York  City  location. 
Based  on  this  infonnation,  the 
Department  is  amending  the 
certification  to  include  worker 
separations  at  Jos  J.  Pietrafesa  Company 
in  New  York  City,  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Jos  J.  Pietrafesa  Company  who  were 
adversely  affected  by  increased  imports 
of  apparel. 

The  amended  notice  applicable  to 
TA-W-3 1,  233  is  hereby  issued  as 
follows: 

"All  workers  of  Jos  J.  Pietrafesa  Company, 
Carrollton.  Georgia  (TA-W-31,233),  and  New 
York  aty,  New  York  (TA-W-31.233B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  7, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 


Signed  at  Washington,  DC.  this  8th  day  of 
December  1995. 
Russell  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  96-1380  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  4510-30-M 

[NAFTA-00711J 

Sara  Lee  Knit  P'culuc's.  Eastman.  GA; 
Notice  of  Termination  o?  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  December  4.  1995  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Sara  Lee  Knit  Products 
located  in  Eastman,  Georgia.  The 
workers  produce  T-shirts. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  NAFTA 
certification  (NAFTA-00168E). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  15th  day  ot 
December  1995. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(PR  Doc.  96-1371  Filed  1-25-96;  8:45  ami 

aiLUNQ  COOE  4510-30-M 


[NAFTA— 00168;  NAF"' a     00i68E] 

Sara  Lee  K'vt  Products;  Amended    - 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  5, 
1994.  applicable  to  all  workers  of  the 
several  plants  and  facilities  of  the  Sara 
Lee  Knit  Products,  in  Martinsville. 
Virginia. 

Trie  certification  was  subsequently 
amended  to  cover  workers  at  the  subject 
firm  locations  Virginia  and  North 
Carolina.  The  notices  were  published  in 
the  Federal  Register  on  March  10.  1995 
(60  FR  13182),  and  October  2,  1995  (60 
FR  51502),  respectively. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  The 
Department  is  again  amending  the 
certification  to  cover  the  workers 
separated  from  the  Sara  Lee  Knit 
Product  production  facility  located  in 
Eastman,  Cieorgia.  The  workers  produce 
T-shirts.  The  company  reports  that  the 
plant  closed  November  16,  1995. 
The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports  from  Mexico.  The 
amended  notice  applicable  to  NAFTA- 
00168  is  hereby  issued  as  follows: 

"All  workers  of  Sara  Lee  Knit  Products 
plants  located  in  Martinsville,  Virginia 
(NAFTA-00168),  and  Eastman,  Georgia 
(NAFTA-00168E]  who  became  totally  or 
partially  separated  from  employment  on  or 
after  December  8, 1993  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  15th  day  of 
December  1995. . 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  96-1372  Filed  1-25-96;  8:45  am] 

BILLING  COOE  4510-30-M 


[NAFTA -OOPriO] 

Inland  Steei  Company,  East  Chicago, 
IN;  Amended  Certification  Regarding 

Eligibility  To  Apply  to^  N«f'A 
Transiii^ir  .1  AcipiStrrien?  Assistance 

in  accordance  wan  ;:>eciion  250(a), 
Subchapter  D,  Chapter  2,  Title  11,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
December  1,  1995,  applicable  to  all 
workers  of  Inland  Steel  Company 
located  in  East  Chicago,  Indiana.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Findings 
show  that  only  the  workers  involved  in 
the  production  of  carbon  and  high 
strength  low  alloy  steel  plates  were  the 
subject  of  the  investigation. 
Accordingly,  the  Department  is  limiting 
its  certification  to  only  those  workers  at 
Inland  Steel,  East  Chicago,  Indiana 
engaged  in  the  production  of  carbon  and 
high  strength  low  alloy  steel  plates. 

The  intent  of  the  Department's 
certification  is  to  include  any  and  all 
workers  affected  by  increased  imports 
from  Mexico,  and  separated  as  a  result 
of  the  decline  in  sales  or  production  of 
carbon  and  high  strength  low  alloy  steel 
plates  produced  at  Inland  Steel 
Company. 


The  amended  notice  applicable  to 
NAFTA-00680  is  hereby  issued  as 
follows: 

All  workers  of  Inland  Steel  Company,  East 
Chicago,  Indiana,  engaged  in  employment 
related  to  the  production  of  carbon  and  high 
strength  low  alloy  steel  plate  who  became 
totally  or  partially  sepaiated  from 
employment  on  or  after  November  7, 1994 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  15th  day  of 
December  1995. 
Russell  T.  Kile, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
A  djustment  Assistance. 
[FR  Doc.  96-1373  Filed  1-25-96;  8:45  am) 

BILUNQ  CODE  451»-30-M 


[NAFTA-00120) 

Walker  Manufacturing  Company, 
Hebron,  Ohio;  Notice  of  Revised 
Determination  on  Reconsideration 

Pursuant  to  a  voluntary  remand  in 
U AW  Local  1927  and  Employees  and 
Former  Employees  of  Walker 
Manufacturing  Co.  v.  Secretary  of  Labor, 
No.  94-10-00584  (Ct.  Int'l  Trade),  the 
Department  is  revising  its  initial  denial 
of  certification  of  eligibility  to  workers 
of  Walker  Manufacturing  Company, 
located  in  Hebron,  Ohio,  to  apply  for 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-TAA). 

As  a  result  of  further  consideration  in 
this  case,  the  Department  has 
determined  that  the  shift  in  production 
to  Mexico  of  articles  Hke  or  directly 
competitive  with  products 
manufactured  at  the  subject  firm 
contributed  importantly  to  worker 
separations. 

Other  findings  show  that  the  workers 
at  Hebron  were  used  interchangeably 
and  are  not  separately  identifiable  by 
product.  Accordingly,  since  the  worker 
separations  resulting  from  the  shift  in 
production  to  Mexico  indirectly  affected 
all  lines  of  production,  the  Department 
is  recommending  that  all  of  the  workers 
of  the  Hebron,  Ohio  plant  Walker 
Manufacturing  Company  be  certified  as 
eligible  to  apply  for  NAFTA-TAA. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  there  was  a  shift  in  production  of 
the  workers'  firm  to  Mexico  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 

All  workers  of  Walker  Manufacturing 
Company,  Hebron,  Ohio,  who  became  totally 
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or  partially  separated  from  rmpioynnsnt  on  ur 
after  May  20,  1993  are  eligible  (o  apply  for 
NAFTA-TA  A  under  Section  250  of  the  Trade 
Act  o»  1974. 

Signed  at  Washington.  DC,  this  15th  day  of 
December  1995. 
RimmII  T.  Kile. 

Acting  Program  Manager,  Policy  and 
Peemployment  .Services.  Office  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  96-1375  Filed  1-25-96;  8:45  am) 
MLUNGCOOt  4Sie-3»-M 


Bureau  of  Labor  Statistics 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Response  Analysis  Survey  of  BLS  790 
and  ES-202  Reporters 

ACnON:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paf>erwork  and  respondent  burden, 
conducts  a  pref.Iearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Response  Analysis 
Survey." 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  on  or  t)efore  March  26,  1996. 
ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics.  Room  3255,  2  Massachusetts 
Avenue  NF  ,  Washington,  DC  20212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kurz  on  202-«06-7628  (this  is  not 
a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

This  survey  is  a  continuation  of  BLS' 
long-term  efforts  to  improve  data  quality 
in  the  Current  Employment  Statistics 
(CES)  and  Covered  Employment  and 
Wages  (ES-202)  programs.  The  CES 
program  (also  known  as  the  BLS  790 


program)  collects  employmeni,  payruii. 
and  hours  information  from  over 
380.000  nonagricultural  establishments 
each  month.  The  ES-202  program 
processes  employment  and  wage 
information  from  approximately  6.5 
million  nonagricultural  establishments 
covered  by  State  Unemployment 
Insurance  (UI)  laws  on  a  quarterly  basis, 
and  provides  a  virtual  universe  count  of 
employment.  These  covered  employers 
report  their  employment  and  wages 
each  quarter  on  State  Quarterly 
Contribution  Reports  (QCR).  Employers 
who  have  multiple  locations  or 
industrial  activities  also  complete  the 
Multiple  Worksite  Report  (MWR)  each 
quarter.  The  MWR  disaggregates  the 
employment  and  wage  data  collected  on 
the  QCR  to  its  proper  geographical 
locations  and  industry. 

The  employment  estimates  from  the 
CES  are  generally  published  about  3 
weeks  after  the  reference  period  each 
month.  Data  from  the  ES-202  program 
are  generally  available  6  months  after 
the  end  of  the  reference  quarter.  Once 
each  year,  BLS  adjusts  or  "benchmarks" 
the  CES  employment  estimates  to  the 
ES-202  levels.  Traditionally,  benchmark 
revisions  have  been  relitively  small. 
Over  the  past  10  years,  the  revision  has 
averaged  approximately  200,000  or  +/- 
0.2  percent.  However,  there  are  isolated 
instances  where  revisions  have  been 
larger.  In  1994  the  preliminary 
benchmark  revision  was  esti mat-id  at 
760,000.  In  1991  the  revision  was 
640,000,  and  in  4  other  years  since  1980 
the  revision  has  exceeded  300,000. 

In  general,  the  ES-202  figures  are 
regarded  as  more  accurate  since  they 
represent  a  virtual  universe  count. 
However,  there  are  many  potential 
sources  of  error  associated  with  both 
CES  and  ES-202  figures,  such  as 
coverage,  response  and  processing 
errors. 

The  CES  estimates  are  widely  used  by 
policymakers,  researchers  and  private 
industry  to  measure  current  economic 
activity.  Data  from  the  ES-202  program 
provide  similar  information  on  a  lagged 
basis.  Because  of  the  potential  impact 
on  policy  decisions  that  can  result  from 
large  benchmark  revisions,  it  is 
important  to  understand  and  evaluate 
with  greater  precision  the  various 
components  of  nonsampling  error  in 
both  data  series. 

Since  1981.  BLS  has  undertaken  a 
series  of  special  quality  measurement 
studies  of  CES  respondents  to  determine 
the  accuracy  of  the  reported  data,  and  to 
identify  sources  of  possible  error.  The 
most  recent  of  these  was  approved 
under  Office  of  Management  and  Budget 
(OMB)  approval  number  1220-0089. 


liiipruveineittii  tidve  dlso  been  made  in 
the  review  of  the  ES-202  data. 

The  data  collected  by  these  surveys 
are  usually  available  from  the 
respondents'  payroll  records.  These 
records  can  be  kept  by  a  variety  of 
methods,  such  as  hand  calculation, 
internal  or  external  software,  or  by  a 
payroll  processing  firm.  However,  the 
reported  employment  figures  may  not  be 
in  accordance  with  the  exact  definitions 
used  by  the  CES  and  ES-202  programs. 
The  reported  employment  figures  also 
can  differ  between  the  two  programs  for 
each  respondent,  and  may  be  reported 
by  different  individuals  within  the  firm. 
The  Response  Analysis  Survey  (RAS) 
provides  a  structured  approach  to 
identifying  the  sources  of  these 
differences  whether  they  be  definitional 
or  due  to  processing  methods.  It  will 
also  contribute  to  an  overall  error  profile 
for  the  CES  and  ES-202  programs. 

The  questionnaire  that  will  be  used 
for  the  RAS  already  has  been  approved 
through  March  1996.  It  focuses  on  the 
reporting  of  employment  data  in  terms 
of  timing,  method,  source  and  content. 
A  pilot  test  of  9  interviews,  in  each  of 
the  original  9  States  involved,  was 
conducted.  This  test  was  approved 
under  the  last  submission.  The  results  of 
this  test  were  used  to  refine  the 
questionnaire  and  procedures,  from 
which  the  rest  of  the  interviews 
(approximately  8,000)  are  being 
conducted.  One  State  (New  Jersey)  was 
added  because  they  expressed  an 
interest  in  the  project  and  have  previous 
experience  in  this  area. 

IL  Current  Actions 

We  are  requesting  an  extension  of 
approval  from  March  1996  through 
September  1996.  The  Department  of 
Labor  Inspectoc  General  has 
recommended  additional  quality 
assurance  testing  and  participating 
States  require  more  time  for  collection 
of  data.  Public  comments  may  be 
provided  on  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden, 
including  the  use  of  automated 
collection  techniques  or  other  types  of 
information  technology. 

Type  of  Review:  Extension. 

Agency:  Bureau  of  I^bor  Statistics. 

Title:  Response  Analysis  Survey. 

OXfB  Number:  1220-0089. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit:  Not-for-profit  institutions;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  8,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  4.000  hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  DC,  this  23rd  day  of 
lanuary  1996. 
Peter  T.  Spolarich. 

Chief  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
[FR  Doc.  96-1381  Filed  1-25-96;  8:45  ami 
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Mine  Safety  and  He. 


administration 


Advisory  Commif.ee  en  the  Ehmmation 
of  Pneumoconiosis  Arrong  Coal  Mine 
Workers;  Appointment  of  Advisory 
Committee  Members;  Meeting 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  appointment  of 
members  to  the  Advisory  Committee  on 
the  Elimination  of  Pneumoconiosis 
Among  Coal  Mine  Workers;  and  notice 
of  meeting. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  to  the 
Advisory  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers,  and  announces  the  date,  time, 
and  place  for  the  first  meeting. 
FOR  FURTHER  INFORM^"  ON  CCN'ac" 
Patricia  W.  Silvey.  birector,  Utlice  ui 
Standards,  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration, 
4015  Wilson  Boulevard,  room  631, 
Arlington,  Virginia  22203;  phone  703- 
235-1910. 

SUPPLEMENTARY  INFCRMATiON: 

A.  Appointment  ol  Memberj. 

This  notice  announces  the 
appointment  of  members  to  the 
Advisory  Committee  on  the  Elimination 
of  Pneumoconiosis  Among  Coal  Mine 
Workers,  established  pursuant  to 
sections  101(a)  and  102(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act),  and  the  Federal  Advisory 
Committee  Act. 

The  Secretary  of  Labor  appointed  this 
advisory  committee  to  develop 
recommendations  for  improved 
standards  or  other  appropriate  actions 
addressing:  permissible  exposure  limits 
to  eliminate  black  lung  disease  and 
silicosis;  the  means  to  control  respirable 
coal  mine  dust  levels;  improved 
monitoring  of  respirable  coal  dust  levels 
and  the  role  of  the  miner  in  that 
monitoring;  and  the  adequacy  of 
operator  sampling  programs  to 
determine  the  actual  levels  of  dust 
concentrations  to  which  miners  are 
exposed  (60  FR  5947).  The  Advisory 


Committee  is  chartered  through 
September  30,  1996  (60  FR  55284). 

"The  members  were  selected  on  the 
basis  of  their  experience  and  knowledge 
in  mine  health  and  safety  and  related 
fields.  Consistent  with  the  Mine  Act,  tfie 
membership  of  the  committee  and  the 
categories  of  interest  represented  are  as 
follows: 

Neutrals 

Dr.  David  Wegman  (Chair  of  the 
Advisory  Committee),  Chairman  of  the 
Department  of  Work  Environment  at  the 
University  of  Massachusetts  Lowell, 
Lowell,  Massachusetts. 

Dr.  John  Dement,  Associate  Professor 
in  the  Division  of  Occupational  and 
Environmental  Medicine,  Duke 
University  Medical  Center,  Durham, 
North  Carolina. 

Dr.  Kathleen  Kreiss,  Director  of  the 
Occupational  and  Environmental 
Medicine  Division  at  the  National 
Jewish  Center  for  Immunology  and 
Respiratory  Medicine,  Denver, 
Colorado. 

Dr.  Raja  Ramani,  Head  of  the 
Department  of  Mineral  Engineering  at 
Pennsylvania  State  University,  State 
College,  Pennsylvania. 

Dr.  Carol  Rice,  Associate  Professor  of 
Environmental  Health  at  Kettering 
Laboratory,  University  of  Cincinnati, 
Cincinnati,  Ohio. 

Labor 

Joseph  Main,  Administrator  of  the 
Department  of  Occupational  Health  and 
Safety  at  the  United  Mine  Workers  of 
America,  Washington,  DC. 

Dr.  James  Weeks,  Associate  Research 
Professor  in  the  Division  of 
Occupational  and  Environmental 
Medicine  at  the  George  Washington 
University,  Washington.  DC. 

Industry 

Dr.  John  Gibbs.  Vice-President  of 
Health  Management  and  Corporate 
Medical  Director  of  the  Kerr-McGee 
Corporation,  Oklahoma  City,  Oklahoma. 

Joseph  Lamonica,  Vice-President  for 
Health,  Safety,  and  Training  at  the 
Bituminous  Coal  Operators' 
Association,  Inc.,  Washington,  DC. 

B.  Notification  of  First  Meeting 

Under  sections  101(a)  and  102(c)  of 
the  Mine  Act,  a  public  meeting  of  the 
advisory  committee  will  be  held 
between  the  hours  of  9  a.m.  and  5  p.m. 
on  February  21  and  22,  1996  at  the 
Quality  Hotel — Arlington  (Madison 
Room)  located  at  1200  North 
Courthouse  Road,  Arlington,  Virginia 
22201;  phone  703-524-4000. 

The  purpose  of  the  meeting  is:  (1)  to 
give  a  historical  overview  on  the 


respirable  coal  mine  dust  program  and 
the  risk  to  miners  of  coal  workers' 
pneumoconiosis;  (2)  to  allow  the 
committee  members  to  become  familiar 
with  the  issues  involved;  and  (3)  to  set 
an  agenda  for  the  committee  to  follow 
during  its  six-month  tenure. 

The  public  is  invited  to  attend.  The 
chairperson  will  provide  an  hour  at  the 
end  of  the  meeting  to  allow  interested 
persons  to  make  comments.  Official 
records  of  the  meeting  will  be  available 
for  public  inspection  at  the  above 
address. 

Dated;  January  19, 1996. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc.  96-1407  Filed  1-25-96;  8:45  am) 

BILUNG  CODE  4510-43-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  "Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  March 
11, 1996.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
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must  cite  the  control  number  dssi^ieu 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
St  p^  E Mt  s*ARy  information:  Each  year 

^  ^. ^. ...Tient  agencies  create 

billions  of  records  on  pap>er.  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  that 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Interior,  Bureau  of 
Land  Management  (Nl-40-90-1). 
Routine  records  relating  to  property  use 
and  disposal. 

2.  Department  of  Interior,  Bureau  of 
Mines  (Nl-70-95-1).  Hazardous  waste 
management  administrative  records. 

3.  Department  of  Justice  (Nl-60-95- 
4).  Electronic  index  to  audiovisual 
records  maintained  by  the  National  Park 
Service  relating  to  the  Exxon  Valdez 
incident. 

4.  Department  of  State,  Bureau  of  Near 
Eastern  Affairs  (Nl-59-95-1 7,-18, 
-19.  and  -20).  Routine,  facilitative,  and 
duplicative  records  of  component 
offices  of  the  bureau.  Policy  records 
scheduled  as  permanent. 


3).  Historical  loan  records. 

6.  National  Institute  for  Literacy  (Nl- 
220-95-14).  Grant  case  files  and 
administrative  correspondence. 

7.  Office  of  Government  Ethics  (Nl- 
522-96-1).  Records  of  the  OHiceof 
General  Counsel  and  Legal  Policy. 

8.  Tennessee  Valley  Authority  (Nl- 
142-95—15).  Automated  telephone 
directory  (the  printed  version  of  the 
directory  is  designated  for  permanent 
retention). 

9.  United  States  Information  Agency, 
Office  of  Administration  (Nl-306-95- 
3).  Routine,  facilitative,  and  duplicative 
budget  files. 

Dated:  January  17,  1996. 
James  W.  Moore, 

Assistant  Archivist  for  Records 

Administration. 

(PR  Doc.  96-1251  Filed  1-25-96;  8:45  am] 
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Senior  Executive  Service  (SES) 
Performance  Review  Board;  Members 

AGENCY:  National  Archives  and  Records 
Administration. 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  National 
Archives  and  Records  Administration 
(NARA)  Performance  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  G.  Rappold,  Human  Resources 
Services  Division  (ADM-HRS),  National 
Archives  at  College  park,  8601  Adelphi 
Road,  College  Park,  MD  20740-6001, 
(301)  713-6760  (voice/TDD). 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  of  Title  5.  U.S.C.,  requires  each 
agency  to  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  management,  one  or  more 
SES  Performance  Review  Boards.  The 
Board  shall  review  the  initial  appraisal 
of  a  senior  executive's  performance  by 
the  supervisor  and  recommendations 
regarding  the  recertification  of  senior 
executives,  and  recommend  final  action 
to  the  appointing  authority  regarding 
matters  related  to  senior  executive 
performance. 

The  members  of  the  Performance 
Review  Board  for  the  National  Archives 
and  Records  Administration  are: 
Adrienne  C.  Thomas,  Assistant 
Archivist  for  Administrative  Services; 
Richard  L.  Claypoole,  Director  of  the 
Federal  Register;  and  Michael  J.  Kurtz, 
Assistant  Archivist  for  the  National 
Archives.  These  appointments 
supersede  all  previous  appointments. 


Dated:  January  18.  1996. 
lohn  W.  Cu-lin, 
Archivist  of  the  United  States. 
[PR  Doc.96-1250  Filed  1-25-96;  8:45  am] 
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NATIONAL  EDUCATION  GOALS 
PANEL 

National  Education  Goals  Panel 
Meeting 

AGENCY:  National  Education  Goals 
Panel. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel. 

DATES:  February  3,  1996  from  8:00  a.m.- 
9:45  a.m. 

ADDRESS:  J.W.  Marriott  Hotel.  Salon  I, 
1331  Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20004.  The  "E"  Street 
entrance  to  the  hotel  is  accessible  for 
persons  with  disabilities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Dixon,  Program  Assistant,  1255 — 
22nd  Street,  N.W.,  Suite  502, 
Washington,  D.C.  20037.  Telephone: 
(202) 632-0952. 

SUPPLEMENTARY  INFORMATION:  The 
National  Education  Goals  Panel,  a 
bipartisan  panel  of  governors,  members 
of  the  Administration,  members  of 
Congress  and  state  legislators,  was 
created  to  monitor  and  report  annually 
to  the  President,  Governors  and 
Congress  on  the  progress  of  the  nation 
toward  meeting  the  National  Education 
Goals  adopted  by  the  President  and 
Governors  in  1989. 

The  meeting  of  the  Panel  is  open  to 
the  public.  The  agenda  includes: 
consideration  of  a  long-term  strategic 
data  plan;  announcement  of  a  new  Goals 
Panel  initiative,  A  Report  on  State 
Assessments  and  Results;  discussion  of 
the  Education  Summit  and  its 
implications  for  the  Goals  Panel; 
presentation  and  discussion  of  the 
relation  between  academic  standards 
and  charter  schools;  and.  presentation 
and  discussion  of  international  world- 
class  standards  as  benchmarks. 

Records  are  kept  of  all  proceedings 
and  are  available  for  inspection  at  the 
Goals  Panel  office,  1255-22nd  Street, 
N.W.,  Suite  502,  Washington,  D.C. 
20037. 


UMI 


Dated:  January  23, 1996. 
Ken  Nelson, 

Executive  Director,  National  Education  Goals 
Panel. 
(PR  Doc.  96-1359  Piled  1-25-96;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  -jMANlTiES 

National  E^aowment  '"t  tne  Arts: 
•^resident's  Committee  en  the  A ^ts  and 
the  Humanities:  Meetng  xxxv 

Pursuant  to  Secuun  lutajt^j  ui  tlie 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  be  held  on  February 
9,  1996  from  9:15  a.m.  to  5:00  p.m.  This 
meeting  will  be  held  in  the  Mumford 
Room  of  the  Library  of  Congress 
Madison  Building,  101  Independence 
Avenue,  S.E.,  Washington,  DC. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  and 
will  feature  a  discussion  of  possible 
recommendations  to  be  adopted  by  the 
Committee  in  a  report  to  the  President 
on  providing  adequate  financial  support 
to  the  arts  and  the  humanities. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation's  cultural 
institutions  and  to  promote  public 
understanding  of  the  arts  and  the 
humanities. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited  in  meeting  rooms  and 
it  is  suggested  that  individuals  wishing 
to  attend  notify  the  staff  of  the 
President's  Committee  in  advance  at 
(202)  682-5409  or  write  to  the 
Committee  at  1100  Pennsylvania 
Avenue,  NW.,  Suite  526,  Washington, 
DC  20506. 

Dated:  January  22. 1996. 
Kathy  Plowitz-Worden, 
Panel  Coordinator.  Panel  Operations, 
National  Endowment  for  the  Arts. 
IFR  Doc.  96-1343  Filed  1-25-96;  8:45  am] 

BILUNG  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Media  Arts  Advisory  Meeting 

Purusant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92^63),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Radio/ 
Television  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  31,  1996  from  9:00  a.m.  to  5:30 
p.m.  This  meeting  will  be  held  in  Room 
716,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  5:00  p.m.  to  5:30  p.m. 
for  a  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9:00  a.m.  to  5:00  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22,  1995,  this  session  will  be  closed  to 
the  public  pursuant  to  subsection  (c)  (4), 

(6)  and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 

(7)  days  prior  to  the  meeting. 
Further  information  with  reference  to 

this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington,  • 
D.C.  20506. or  call  202/682-5691. 

Dated:  January  22, 1996. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

(PR  Doc.  96-1342  Piled  1-25-96;  8:45  am) 

BILUNG  CODE  7S-37-01-M 


Meeting  o?  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities. 


ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  I.  Block,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review*  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  firom  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  this  meeting  wrill  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4) 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  February  5-6, 1996. 
Time:  8:00  a.m.  to  5:00  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  Humanities  Focus 
Grants  submitted  to  the  Division  of 
Research  and  Education,  Education 
Development  and  Demonstration 
Projects  for  projects  beginning  after  May 
1,  1996. 

2.  Date:  February  7-8. 1996. 
Time:  8:00  a.m.  to  5:00  p.m. 
i?oom;  315. 

Program:  This  rfieeting  will  review 
applications  for  Humanities  Focus 
Grants  submitted  to  the  Division  of 
Research  and  Education,  Education 
Development  and  Demonstration 
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Fiu(ei,is  loi  piujt^ii*,  beginning  after 
May  1.  1996. 

3.  Date:  February  8-9,  1996. 

Time:  8:00  a.m.  to  5:00  p.m. 

Room:  315. 

Progrom.  This  meeting  will  review 
applications  for  Humanities  Focus 
Grants  submitted  to  the  Division  of 
Research  and  Education,  Education 
Development  and  Demonstration 
Frojet-ts  for  projects,  beginning  after 
May  1.  1996. 
Sharon  I.  Block, 

Advisory  Committee  Management  Officer. 
|FK  Dot.  96-1335  Filed  1-2S-96;  8:45  am] 

BILUNO  COOC  7S)e-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Inlormation  Submitted  for 
0M8  Review 

hi  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  on 
October  24,  1995.  Federal  Register  No. 
205,  page  54522,  the  National  Science 
Foundation  (NSF)  published,  for  public 
comment,  a  proposed  collection  of 
information,  "Evaluation  of  the 
Experimental  Program  to  Stimulate 
Competitive  Research  (EPSCoR)."  No 
public  comments  were  received.  The 
collection  of  information  is  now  being 
forwarded  to  the  Office  of  Management 
and  Budget  for  consideration.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments.  Call  Herman  Fleming,  NSF 
Clearance  Officer  at  (703)  306-1243,  or 
send  comments  to:  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  485,  Arlington,  VA  22230.  Written 
comments  should  be  received  by 
February  28,  1996. 

Abstract:  EPSCoR  is  an  ongoing 
initiative  of  the  National  Science 
Foundation  (NSF) — and,  in  parallel,  of 
six  other  Federal  agencies — to  increase 
the  research  competitiveness  of  faculty 
and  universities  in  selected  states.  The 
design  calls  for  five  substudies  drawn 
from  the  broader  framework  of  the 
program's  objectives,  structure,  and 
strategies,  which  was  developed  in 
conjunction  with  several  workgroups. 
New.  non-archival  data  collections  in 
substudies  3,  4,  and  5  are  being 
submitted  for  OMB  Review.  Substudy 
No.  1,  'Has  There  Been  an  Increase  in 
Funded  Research?"  Substudy  No.  2, 
"How  Competitive  Was  EPSCoR 
Research  at  the  Time  of  Award?" 
Substudy  No.  3,  "How  Competitive  Was 
EPSCoR-Funded  Research  I^ter  On?" 
Substudy  No's.  4  and  5,  "Have 
Universities  Implemented  Research- 


Supporting  Changes?  and  Have  States 
Initiated  Research-Supporting 
Changes?" 

DatPti:  lanuary  22.  1996. 
Herman  G.  Fleming, 
NSF  Clearance  Officer. 
|FR  Doc.  96-1270  Filed  1-2.5-96:  8:45  am) 
aHJJNQ  COOC  7SS6-41-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Electrical  and 
Communications  Systems  (1196). 

Date  and  Time:  February  15,  1996;  8:30 
a.m.  to  5:00  p.m. 

Place:  Room  680.  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Chanan  Singh.  Program 
Director.  Power  Systems.  Division  of 
Electrical  and  Communications  .Systems, 
Room  675,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone:  (703)  306-1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  supfxirt. 
.    Agenda:  To  review  and  evaluate  Power 
Systems  Career  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  s 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  lanuary  22.  1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  96-1238  Filed  1-25-96;  8:45  am] 

BILUNG  COOC  7SS»-01-M 


Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186);  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Sjxjcial  Emphasis  Panel  in 
Astronomical  .Sciences 

Date  and  Time:  February  15,  1996  8:00 
AM-5:00  PM 

Place:  Room  365,  National  55cience 
Foundation.  4201.  Wilson  Boulevard, 
Arlington,  VA  22230. 


Type  of  Meeting:  Closed 

Contact  Person:  Benjamin  B.  .Snavely, 
Program  Director.  Division  of  Astronomical 
Sciences,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Telephone  703/306-1820 

Purpose  of  Meeting:  To  pmvide  advice  and 
recommendations  on  proposals  submitted  to 
the  National  Science  Foundation  for  financial 
support. 

Agenda:  To  review  and  evaluate  proposals 
for  facilities  instrumentation  submitted  to  the 
Advanced  Technologies  and  Instrumentation 
Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  a,ssociated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  22, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  96-1237  Filed  1-25-96;  8:45  am) 

BILUNG  COOE  7S5S-01-M 


Special  Emphasis  Panel  in  Materials 
Research;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Materials  Research 
will  be  holding  panel  meetings  for  the 
purpose  of  reviewing  proposals 
submitted  to  the  Office  of 
Multidisciplinary  Activities  in  the  area 
of  Optical  Science  and  Engineering.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  February  15-16,  1996  (11).  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia,  from  8:00  a.m.  to 
5:00  p.m.  each  day. 

Contact  Person:  Dr.  John  Weiner, 
Head,  Office  of  Multidisciplinary 
Activities,  Office  of  the  Assistant 
Director  for  Mathematical  and  Physical 
Sciences,  National  Science  Foundation, 
Room  1005.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1800. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 


Dated:  January  22,  1996. 
M .  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  96-1236  Filed  1-25-96;  8:45  ami 

BILUNG  COOE  75SS-01-4M 
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NUCLEAR  REGUl  a" 
COMMISSION 
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Advisory  Commnee  on  tne  Medical 
Uses  of  Isotopes   Meenng  Notice 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  on  February 
21-22,  1996.  The  ACMUI  will  review 
the  National  Academy  of  Sciences, 
Institute  of  Medicine  (lOM),  report  and 
provide  comments  on  the  possible 
impacts  of  the  report,  including  any 
policy,  legislative,  rulemaking,  and 
guidance  issues.  The  meeting  will  take 
place  at  the  address  provided  below.  All 
sessions  of  the  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  will  begin  at  8:30 
a.m.,  on  February  21  and  22,  1996. 
SUPPLEMENTARY  INFORMATION:  In  January 
1994,  the  NRC  contracted  with  the  lOM, 
to  conduct  an  external  review  of  the 
NRC's  medical  regulatory  program, 
which  included  a" review  of  the  basic 
regulatory  rules,  policies,  practices,  and 
procedures.  There  were  three  major 
goals  of  the  study:  (1)  examination  of 
the  overall  risk  associated  with  the  use 
of  ionizing  radiation  in  medicine;  (2) 
examination  of  the  broad  policy  issues 
that  underlie  the  regulation  of  the 
medical  uses  of  radioisotopes;  and  (3)  a 
critical  assessment  of  the  current 
framework  for  the  regulation  of  the 
medical  uses  of  byproduct  material.  The 
NRC  was  seeking  specific 
recommendations  on  two  major  issues. 
First,  it  requested  recommendations  on 
a  uniform  national  approach  to  the 
regulation  of  ionizing  radiation  in  all 
medical  applications,  including 
consideration  of  how  the  regulatory 
authority  and  responsibility  for  medical 
devices  sold  in  interstate  commerce  for 
application  of  radiation  to  human 
beings  should  be  allocated  among 
Federal  Government  agencies  and 
between  the  Federal  and  State 
Governments.  Secondly,  it  requested 
recommendations  on  appropriate 
criteria  to  measure  the  effectiveness  of 
regulatory  program(s)  needed  to  protect 
public  health  and  safety.  The  lOM 
report  provides  recommendations  to 


Congress,  the  NRC,  the  States  and  the 
Conference  of  Radiation  Control 
Program  Directors.  The  agenda  will 
include  a  summary  of  the  lOM  findings 
and  recommendations;  a  summary  of 
the  staff  plan,  to  date,  for  analysis  of  the 
report:  and  a  discussion  of  the 
implications  and  impacts  of  the  eight 
recommendations. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike,  Room  T2B3, 
Rockville,  MD  20852-2738. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Josephine  M.  Piccone,  Ph.D.,  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  MS  T8F5,  Washington,  DC 
20555,  Telephone  (301)  415-7270.  For 
administrative  information,  contact 
Torre  Taylor,  (301)  415-7900. 

Conduct  of  the  Meeting: 

Barry  Siegel,  M.D.,  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Josephine  M. 
Piccone  (address  listed  previously),  by 
February  16,  1996.  The  transcript  of  the 
meeting  will  be  kept  open  until 
February  26,  1996,  for  inclusion  of 
written  comments  submitted  after 
February  16,  1996.  Statements  must 
pertain  to  the  topics  on  the  agenda  for 
the  meeting. 

2.  At  the  meeting,  questions  from 
members  of  the  public  will  be  permitted 
at  the  discretion  of  the  Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspection,  and  copying,  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW,  Lower  Level,  Washington, 
DC  20555  (202)  634-3273,  on  or  about 
March  8,  1996.  Minutes  of  the  meeting 
will  be  available  on  or  about  April  5, 
1996. 

4.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  Part  7. 

Dated:  January  22,  1996. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  96-1326  Filed  1-25-96;  8:45  am) 

BILUNG  CODE  7S90-01-I> 


Advisory  Committee  on  Reactor 
Safeguards;  Notice  of  Meeting 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  8-10,  1996,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike. 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  27,  1995  (60  FR  58393). 

Thursday,  February  8, 1996 

8:30  A.M.-8:45  A.M.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open) 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  A.M.-10:45  A.M.:  Adequacy  of 
Individual  Plant  Examinations  (IPEs) 
(Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  adequacy  of  the  IPEs  for 
regulatory  applications. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

11:00  A.M.-2:45  P.M  (LUNCH  12:30 
P.M.-1:30  P.M.):  Recirculation  Sump 
Strainer  Clogging  Events  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  BWR  Owners  Group  (BWROG) 
regarding  the  recirculation  sump 
strainer  clogging  events,  including  those 
that  occurred  at  Barseback,  Perry,  and 
Limerick  Nuclear  Power  Plants,  and  the 
associated  regulatory  actions. 

3:00  P.M.-S.OO  P.M.:  Westinghouse 
COBRA/TRAC  Best-Estimate  Thermal 
Hydraulic  Code  (Open/Closed) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation  and 
the  NRC  staff  regarding  the 
Westinghouse  COBRA/TRAC  best- 
estimate  code  to  be  used  in  support  of 
the  AP600  passive  plant  design 
certification. 

A  portion  of  this  session  may  be 
closed  to  discuss  Westinghouse 
proprietary  information  applicable  to 
this  matter. 
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5:15  PM.-6:45  P.M.:  Preparation  of 
ACRS  Reports  (Open) 

The  Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting  as  well  as  a 
proposed  ACRS  report  to  Congress  on 
the  NRC  Safety  Research  Program,  and 
a  proposed  report  on  the  resolution  of 
Multiple  System  Responses  Program 
(MSRP)  Issues. 

Friday,  February  9,  1996 

8:30  A.M.-S:35  A.M.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open) 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  A.M.-10:00  A.M.:  Human 
Performance  Program  Plan  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  human  performance 
program  plan  developed  by  the  staff  to 
integrate  all  NRC  activities  in  this  area. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

10.15  A.M.-11:45  A.M.:  Implementation 
Guidance  for  License  Renewal  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  updated  implementation 
guidance  for  license  renewal. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

11:45  A.M.- 12:00  Noon:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) 

The  Committee  will  discuss  responses 
of  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  ACRS 
reports  on;  NUREG-0700,  Revision  1. 
"Human-System  Interface  Design 
Review  Guideline."  dated  November  13. 
1995:  proposed  Final  Regulatory  Guide 
1.164,  "Time  Response  Design  Criteria 
for  Safety-Related  Operator  Actions,  to 
Resolve  Generic  Safety  Issue  B-17," 
dated  November  14,  1995;  "Proposed 
Modifications  to  the  BWR  Owners 
Group  Emergency  Procedure  Guidelines 
to  address  Reactor  Core  Instabilities." 
dated  November  14.  1995;  and  proposed 
Final  Generic  Letter,  "Testing  of  Safety- 
Related  Logic  Circuits,"  dated  December 
13,  1995.  The  Committee  will  also 
discuss  other  responses  expected  to  be 
received  from  the  EDO  before  the 
meeting. 


1:00  P.M.-2:30  P.M.:  Proposed  Final 
Revision  2  to  Regulatory  Guide  1.149, 
Nuclear  Power  Plant  Simulation 
Facilities  for  Use  in  Operator  License 
Examinations  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  proposed  Final  Revision  2 
to  Regulatory  Guide  1.149. 

Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

2:30  p.m.-3:00  p.m.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) 

The  Committee  will  hear  a  report  of 
the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business,  and 
organizational  and  personnel  matters 
relating  to  the  ACRS  staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

3:15  p.m.-3:45  p.m.:  Future  ACRS 
Activities  (Open) 

The  Committee  will  select  topics  for 
consideration  during  future  ACRS 
meetings. 

3:45  p.m.-€:45  p.m.:  Preparation  of 
ACRS  Reports  (Open) 

The  Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting  as  well  as  a 
proposed  ACRS  report  to  Congress  on 
the  NRC  Safety  Research  Program,  and 
a  proposed  ACRS  report  on  the 
resolution  of  Multiple  System 
Responses  Program  (MSRP)  Issues. 

Saturday,  February  10,  1996 

8:30  a.m. -11:30  a.m.:  Preparation  of 
ACRS  Reports  (Open) 

The  Committee  will  continue  its 
discussion  of  proposed  ACRS  reports  on 
matters  considered  during  this  meeting 
as  well  as  the  proposed  reports  on  other 
matters  noted  above. 

11:45  a.m.-l:30  p.m.:  Strategic  Planning 
(Open) 

The  Committee  will  discuss  items  that 
are  of  significant  importance  to  NRC, 
including  rebaselining  of  the  Committee 
activities  for  fiscal  year  1996-1997. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  27.  1995  (60  FR  49925).  In 
accordance  with  these  procedures,  oral 


or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief.  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  tc  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
P.L.  92-463. 1  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2).  to  discuss  Westinghouse 
proprietary  information  per  5  U.S.C. 
552b(c)(4).  and  to  discuss  matters  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  a.m.  and  4:15  p.m.  EST. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  lanuary  22, 1996. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
IFR  Doc.  96-1325  Filed  1-25-96;  8:45  ami 
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OPF'Cr:,  ::<'  MANAGEMENT  AND 

Final  Sr-';,..€>str'3*ior  Report 

AGENCY:  Office  of  Management  and 
Budget.  Budget  Analysis  Branch. 
ACTION:  Notice  of  Transmittal  of  Final 
Sequestration  Report  to  the  President 
and  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  INFORMA'ON  CONTACT: 
Arthur  W.  Stigile.  Budget  Analysis 
Branch— 202/395-3945. 

Dated:  January  22,  1996. 
John  B.  Arthur. 

Associate  Director  for  Administration. 
[FR  Doc.  96-1239  Filed  1-25-96;  8:45  ami 
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PRESIDENTIAL  ADVISORY 
COMMITTEE  ON  GULF  WAR 
VETERANS     ..lNESSES 

Mee^-g  " 

AGENCY:  Presidential  Advisory 

Committee  on  Gulf  War  Veterans' 

Illnesses. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  is  hereby  given  to 
announce  an  open  meeting  of  a  panel  of 
the  Presidential  Advisory  Committee  on 
Gulf  War  Veterans'  Illnesses.  The  panel 
will  discuss  clinical  syndromes  and  will 
receive  comment  from  members  of  the 
public.  E>r.  Philip  J.  Landrigan  will  chair 
this  panel  meeting. 

DATE:  February  27. 1996.  8:30  a.m.-4:30 
p.m. 

PLACE:  Sheraton  Gunter,  205  East 
Houston  Street.  San  Antonio,  TX  78205. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  iiie  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  by  Executive  Order 
12961,  May  26.  1995.  The  purpose  of 
this  Committee  is  to  review  and  provide 
recommendations  on  the  full  range  of 
government  activities  associated  with 
Gulf  War  veterans'  illnesses.  The 
Advisory  Committee  reports  to  the 
President  through  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  and  the  Secretary  of 
Veterans  Affairs.  Advisory  Committee 
members  have  expertise  relevant  to  the 


functions  of  the  Committee  and  are 
appointed  by  the  President  from  non- 
Federal  sectors. 

[  entative  Agenda 

Tuesday,  February  27,  1996 

8:30  a.m.    Call  to  order  and  opening 

remarks 
8:40  a.m.    Public  comment 
10:00  a.m.    Break 
10:15  a.m.    Public  comment  (cont.) 
11:30  a.m.     Briefing  and  discussion  on 

multiple  chemical  sensitivity  (MCS) 
12:10  p.m.    Lunch 
1:15  p.m.    Briefing  and  discussion  on 

chronic  fatigue  syndrome  (CFS) 
1:55  p.m.    Briefing  and  discussion  on 

fibromyalgia  and  overlap  in  clinical 

presentations  among  MCS.  CFS,  and 

fibromyalgia 
2:35  p.m.     Break 
2:50  p.m.    Briefing  and  discussion  on 

bactiuria  and  antibiotic  treatment 
3:30  p.m.    Briefing  and  discussion  on 

Mycoplasma  infection  and  antibiotic 

treatment 
4:10  p.m.    Committee  discussion 
4:30  p.m.     Adjourn 

A  final  agenda  will  be  avEulable  at  the 
meeting. 

FuhiiL  Partii  >pa!ion 

The  meeting  is  open  to  the  public. 
Members  of  the  public  who  wish  to 
make  oral  statements  should  contact  the 
Advisor>'  Committee  at  the  address  or 
telephone  number  listed  below  at  least 
five  business  days  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations 
from  individuals  who  have  not  yet  had 
an  opportunity  to  address  the 
Committee.  Priority  will  be  given  to 
Gulf  War  veterans  and  their  families. 
The  panel  chair  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  People  who  wish  to  file 
written  statements  with  the  Advisory 
Committpp  mav  dn  en  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  McDaniels.  Jr.,  Presidential 
Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses.  1411  K  Street  NW.. 
suite  1000,  Washington,  DC  20005. 
Telephone:  (202)  761-0066.  Fax:  (202) 
761-0310. 

Dated:  January  23. 1996. 
C.A.  Bock, 

Federal  Register  Liaison  Officer,  Presidential 
Advisory  Committee  on  Gulf  War  Veterans ' 
Illnesses. 
[FR  Doc.  96-1303  Filed  1-25-96;  8:45  am) 
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SECuP  T  ES  AND  EXCHANGE 

CCMM^SSijN 

(Release  No.  ;}5-26458] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

lanuary  19, 1996. 

Notice  is  hereby  given  that  the 
following  filings(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference., 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  12, 1996.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

EUA  Energy  Investment  Corporation 
(70-8283) 

EUA  Energy  Investment  Corporation 
("EEIC").  P.O.  Box  2333,  Boston. 
Massachusetts  02107.  a  wholly  owned 
subsidiary  company  of  Eastern  Utilities 
Associates,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  under  section  12(b)  of  the 
Act  and  rule  45  thereunder  to  its 
application-declaration  filed  under 
Sections  6(a).  7,  9(a),  10  and  12(b)  of  the 
Act  and  Rule  45  thereunder. 

By  orders  dated  January  24. 1994 
(HCAR  No.  25976).  March  1.  1995 
(HCAR  No.  26242)  and  June  20,  1995 
(HCAR  No.  26312).  EEIC  was 
authorized,  among  other  things,  to 
provide  up  to  $3  million  of  capital 
contributions  and/or  advances  or  loans 
("Investments")  without  interest  or  at 
EEIC's  effective  cost  of  capital  to 
TransCapacity  L.P..  through  December 
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1997.  TransCapacity  LP.  will  use  the 
Investments  for  the  research, 
development  and  commercialization  of 
an  energy-related  computer  software 
and  hardware  system  for  the  collection, 
compilation  and  distribution  of  an 
information  database  composed  of 
information  regarding  natural  gas 
pipeline  capacity  and  capacity  rights. 

EEIC  now  requests  authorization  to 
increase  the  interest  rate  charged  on 
investments  up  to  the:  (1)  Prime  rate 
published  from  time  to  time  by  the  First 
National  Bank  of  Boston  or  other  similar 
financial  institution  ("Prime"),  plus  6% 
with  respect  to  any  Investments  made 
prior  to  the  conversion  date:  and  (2) 
Prime  plus  2%.  with  respect  to  any 
Investments  made  on  or  after  the 
conversion  date. 

National  Fuel  Gas  Co.,  et  al.  (70-8541) 

National  Fuel  Gas  Company  ("NFG"). 
a  registered  holding  company,  its 
wholly  owned  gas  utility  subsidiary 
company.  National  Fuel  Gas 
Distribution  Corporation 
("Distribution"),  and  NFG's  wholly 
owned  nonutility  subsidiary  companies. 
National  Fuel  Gas  Supply  Corporation 
("Supply").  Seneca  Resources 
Corporation  ("Seneca").  National  Fuel 
Resources.  Inc.  ("Resources").  Utility 
Constructors,  Inc.  ("Constructors") 
(collectively,  together  with  Distribution. 
"Subsidiaries"),  and  Horizon  Energy 
Development,  Inc.  ("Horizon"). '  all 
located  at  to  Lafayette  Square.  Buffalo, 
New  York  14203,  have  filed  a  post- 
effective  amendment  under  sections 
6(a).  7,  9(a),  10.  12(b)  and  32  of  the  Act. 
and  rules  42.  43.  45  and  53  thereunder, 
to  the  application-declaration 
previously  filed  under  sections  6(a),  7, 
9(a).  to  and  12(b)  of  the  Act.  and  rules 
42.  43.  45  and  53  thereunder.  The 
original  notice  of  the  filing  of  the 
application-declaration  was  issued  by 
the  Commission  January  20.  1995 
(HCAR  No.  26219). 

By  the  initial  order  in  this  file,  dated 
April  20.  1995  (HCAR  No.  26276) 
("Initial  Order"),  the  Commission 
authorized  NFG  to  issue  and  sell  from 
time  to  time  through  December  31, 
1997,  in  one  or  more  transactions,  up  to 
an  aggregate  principal  amount  of  $350 
million  of  debt  securities  in  any 
combination  of  debentures 
("Debentures")  and  medium-term  notes 
("MTNs"),  not  to  mature  in  over  forty 


■  By  order  dated  August  29.  1995  (HCAR  No. 
263641.  NVCJ  was  authorized  to  acquire  and  finance 
Horizon,  a  wholly  owned  subsidiary  created  to 
Invest  in  various  project  activities,  including  the 
acquisition  of  or  investment  in  e.xempl  wholesale 
generators  and  foreign  utility  companies. 


years.^  Further.  NFG  was  authorized  to 
lend  the  proceeds  from  the  issuance  of 
Debentures  or  MTNs  to  one  or  more  of 
its  Subsidiaries  at  an  all-in  cost  that  is 
equal  to  the  coupon  on  the  debt  plus  the 
amortization  of  the  underwriters'  or 
agents'  fees. 

By  a  supplemental  order  in  this  file 
dated  October  19,  1995  (HCAR  No. 
26393)  ('Supplemental  Order"),  the 
Commission  authorized  NFG  to  enter 
into  one  or  more  interest  rate  swap 
agreements  in  notionalamounts  not  to 
exceed,  aggregated.  $350  million  at  any 
one  time  outstanding,  plus  derivative 
instruments  such  as  interest  rate  caps, 
collars  and  fioors  tied  to  the  swaps 
(together  with  swaps,  "Swaps  and 
Derivative  Transactions"),  with  one  or 
more  counterparties  from  time  to  time 
through  December  31,  1997.  NFG  also 
was  authorized  to  allocate  the  gains  and 
losses  of  Swaps  and  Derivative 
Transactions  to  any  one  or  more  of  the 
Subsidiaries  on  whose  behalf  the 
underlying  debt  was  issued. 

NFG  now  proposes  to  lend  from  time 
to  time  through  December  31.  1997,  up 
to  $100  million  to  Horizon  from  the 
proceeds  of  the  sale  of  Debentures  and/ 
or  MTNs  in  exchange  for  unsecured 
subsidiary  notes.  The  total  amount  lent 
by  NFG  to  the  Subsidiaries,  including 
Horizon,  will  not  exceed  the  proceeds 
received  by  NFG  from  the  issuance  of 
the  Debentures  and/or  MTNs.  NFG  also 
proposes  to  include  Horizon  among  the 
Subsidiaries  to  which  NFG  may  allocate 
gains  and  losses  from  Swaps  and 
Derivative  Transactions.  All  other  terms 
and  conditions  in  the  application- 
declaration  remain  unchanged. 

Arkansas  Power  &  Light  Company  (70- 
8761) 

Arkansas  Power  &  Light  Company 
("AP4L  ").  425  West  Capitol  Avenue. 
40th  Floor.  P.O.  Box  551.  Little  Rock. 
Arkansas  72201.  an  electric  public- 
utility  subsidiary  company  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  an  application  under 
sections  9(a)  and  10  of  the  Act. 

By  order  dated  November  28.  1947 
(HCAR  No.  7869),  the  Commission 
authorized  the  acquisition  by  AP4L, 
Oklahoma  Gas  &  Electric  Company 
("OG&E")  and  Southwestern  Electric 
Power  Company  (formerly 
Southwestern  Gas  and  Electric 
Company)  ( "SWEPCO"),  respectively,  of 
170,  170  and  160  shares  of  common 
stock  of  The  Arklahoma  Corporation 
("Arklahoma").  Arklahoma  was  formed 
jointly  by  AP*L,  CKi&E  and  SWEPCO 


'The  Commission  reserved  jurisdiction  over  the 
issuance  and  sale  of  $130  million  of  Debentures 
and/or  MTNs  pending  completion  of  the  record. 


and  currently  owns  certain  tacilities 
consisting  of  a  161  KV  transmission  line 
extending  for  166  miles  from  Lake 
Catherine,  Arkansas  to  Boudinot  Tap, 
nearTahlequah,  Oklahoma,  the  Lake 
Catherine  substation  at  a  terminus  of 
said  transmission  line  and  certain 
property  incidental  thereto. 

Such  facilities  are  jointly  leased  to 
AP&L,  OG&E  and  SWEPCO  pursuant  to 
an  Agreement  and  Indenture,  dated  as  of 
December  9.  1947.  as  extended  by  an 
Extension  of  Agreement  and  Indenture, 
dated  September  6.  1977  (collectively, 
the  "Lease")  and  are  jointly  operated  by 
AP&L,  OG&E  and  SWEPCO  pursuant  to 
an  Operating  Agreement,  dated 
December  9,  1947  ("Operating 
Agreement").  In  accordance  with  the 
terms  of  the  Operating  Agreement,  (a) 
each  party  is  entitled  to  use  up  to  but 
not  in  excess  of  one-third  of  the  capacity 
of  such  facilities  without  payment  to  the 
-other  parties,  and  (b)  all  advances,  costs 
and  other  charges  incurred  under  the 
Lease  are  home  equally  by  the  parties. 

AP&L  now  proposes  to  purchase  68 
shares  of  common  stock  of  Arklahoma, 
from  OG&E  for  an  aggregate  purchase 
price  of  approximately  $47,328.  OG&E 
has  represented  to  AP&L  that,  in  order 
to  facilitate  the  formation  by  OG&E  of  a 
holding  company  system  exempt  from 
the  registration  requirements  of  the  Act, 
OG&E  desires  to  reduce  its  percentage 
ownership  of  Arklahoma  common  stock 
to  less  than  5%  by  selling  68  shares  to 
AP&L  and  78  shares  to  SWEPCO. 

Upon  completion  of  the 
aforementioned  stock  sale  transactions, 
AP&L's  ownership  of  Arklahoma 
common  stock  would  increase  from 
34%  to  47.6%,  SWEPCO's  ownership 
would  increase  from  32%  to  47.6%  and 
OG&E's  ownership  would  be  reduced 
from  34%  to  4.8%.  The  sale  of  the 
shares  will  not  affect  the  rights  and 
obligations  of  the  parties  under  the 
Lease  and  the  Operating  Agreement. 
Although  each  party  has  an  option  to 
purchase  the  facilities  and  terminate  the 
Lease,  AP&L  states  that  it  has  no  current 
intention  to  do  so  and  knows  of  no 
current  intention  on  the  part  of  either 
OG&E  or  SWEPCO  to  do  so. 

The  purchase  price  for  the  shares  will 
be  based  on  the  book  value  of 
Arklahoma  common  stock  immediately 
prior  to  the  proposed  sale.  It  is 
estimated  that  the  book  value  of 
Arklahoma  common  stock  immediately 
prior  to  the  sale  will  be  approximately 
$348,000  (or  $696  per  share),  resulting 
in  a  purchase  price  of  approximately 
$47,328  for  the  68  shares  to  be  acquired 
by  AP&L. 


Southwestern  Electric  Power  Coni(j<iii> 
(70-8763) 

Southwestern  Electric  Power 
Company  ("SWEPCO"),  428  Travis 
Street,  Shreveport,  Louisiana  71101,  an 
electric  public-utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 
company  under  the  Act,  has  filed  an 
application  under  sections  9(a)  and  10 
of  the  Act. 

By  order  dated  November  28, 1947 
(HCAR  No.  7869),  the  Commission 
authorized  the  acquisition  by  SWEPCO, 
Arkansas  Power  &  Light  ("AP&L")  and 
Oaklahoma  Gas  &  Electric  Company 
("OG&E"),  respectively,  of  160,  170  and 
170  shares  of  common  stock  of  The 
Arklahoma  Corporation  ("Arklahoma"). 
Arklahoma  was  formed  jointly  by  AP&L, 
OG&E  and  SWEPCO  and  currently  owns 
certain  facilities  consisting  of  a  161  KV 
transmission  line  extending  for  166 
miles  from  Lake  Catherine.  Arkansas  to 
Boudinot  Tap,  near  Tahlequah, 
Oklahoma,  the  Lake  Catherine 
substation  at  a  terminus  of  said 
transmission  line  and  certain  property 
incidental  thereto. 

Such  facilities  are  jointly  leased  to 
AP&L.  OG&E  and  SWEPCO  pursuant  to 
an  Agreement  and  Indenture,  dated  as  of 
December  9,  1947,  as  extended  by  an 
Extension  of  Agreement  and  Indenture, 
dated  September  6,  1977  (collectively, 
the  "Lease")  and  are  jointly  operated  by 
AP&L,  OG&E  and  SWEPCO  pursuant  to 
an  Operating  Agreement,  dated 
December  9,  1947  ("Operating 
Agreement').  In  accordance  with  the 
terms  of  the  Operating  Agreement,  (a) 
each  party  is  entitled  to  use  up  to  but 
not  in  excess  of  one-third  of  the  capacity 
of  such  facilities  without  payment  to  the 
other  parties,  and  (b)  all  advances,  costs 
and  other  charges  incurred  under  the 
Lease  are  borne  equally  by  the  parties. 

SWEPCO  now  proposes  to  purchase 
78  shares  of  common  stock  of 
Arklahoma,  from  OG&E  for  an  aggregate 
purchase  price  of  approximately 
$54,288.  OG&E  has  represented  to 
SWEPCO  that,  in  order  to  facilitate  the 
formation  by  OG&E  of  a  holding 
company  system  exempt  from  the 
registration  requirements  of  the  Act, 
OG&E  desires  to  reduce  its  percentage 
ownership  of  Arklahoma  common  stock 
to  less  than  5%  by  selling  68  shares  to 
AP&L  and  78  shares  to  SWEPCO. 

Upon  completion  of  the 
aforementioned  stock  sale  transactions, 
AP&L's  ownership  of  Arklahoma 
common  stock  would  increa.se  from 
34%  to  47.6%,  SWEPCO's  ownership 
would  increase  from  32%  to  47.6%  and 
OG&E's  ownership  would  be  reduced 
from  34%  to  4.8%.  The  sale  of  the 


shares  will  not  affect  the  rights  and 
obligations  of  the  parties  under  the 
Lease  and  the  Operating  Agreement. 
Although  each  party  has  an  option  to 
purchase  thie  facilities  and  terminate  the 
Lease,  SWEPCO  states  that  it  has  no 
current  intention  to  do  so  and  knows  of 
no  current  intention  on  the  part  of  either 
OG&E  or  AP&L  to  do  so. 

The  purchase  price  for  the  shares  will 
be  based  on  the  book  value  of 
Arklahoma  common  stock  immediately 
prior  to  the  proposed  sale.  It  is 
estimated  that  the  book  value  of 
Arklahoma  common  stock  immediately 
prior  to  the  sale  will  be  approximately 
$348,000  (or  $696  per  share),  resulting 
in  a  purchase  price  of  approximately 
$54,288  for  the  78  shares  to  be  acquired 
by  SWEPCO. 

For  the  Commission,  by  the  Division  of 
Investihent  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  96-1273  Filed  1-25-96:  8:45  am] 
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Rule  Changes  Authorizing  the  Release 
of  Clearing  Data  Relating  to 
Participants 

January  19. 1996. 

On  July  7,  1995,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
and  the  Philadelphia  Depository  Trust 
Company  ("Philadep")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  changes 
(File  Nos.  SR-SCCP-95-04  and  SR- 
Philadep-95-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  On  August  17,  1995, 
SCCP  and  Philadep  each  filed  an 
amendment  to  its  proposed  rule  change 
to  clarify  the  parties  to  whom  SCCP  and 
Philadep  will  release  clearing  data  and 
to  define  the  term  clearing  data.^  On 
September  25,  1995,  SCCP  and  Philadep 
each  filed  a  second  amendment  to  its 
proposed  rule  change  to  supersede  the 
prior  amendments.3  On  November  16, 
1995,  SCCP  and  Philadep  each  filed  a 


'15U.S.C.  78s(b)(l)(1988). 

^Letters  from  Sharon  S.  Metrker,  Staff  Counsel, 
SCCP  and  Philadep,  to  Peter  R.  Geraghty.  Senior 
Counsel.  Division  of  Market  Regulation 
("Division").  Commission  (August  15.  1995). 

'  Letter  from  Sharon  S.  h4etzker.  Staff  Counsel. 
SCCP  and  Philadep.  to  Peter  R.  Geraghty.  Senior 
Counsel.  Division.  Commission  (September  22. 
1995). 


third  amendment  to  its  proposed  rule 
change  to  make  certain  technical 
corrections.*'  Notice  of  the  proposals  as 
amended  was  published  in  the  Federal 
Register  on  November  29,  1995.*  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  changes. 

L  Description  of  the  Proposal 

The  purpose  of  the  respective 
proposed  rule  changes  is  to  modify 
SCCP  Rule  28  and  to  add  Rule  32  to 
Philadep's  rules  to  authorize  SCCP  and 
Philadep  to  release  data  relating  to  their 
respective  participants'  clearance  and 
settlement  activities  to  authorized 
parties  for  risk  monitoring  and 
regulatory  purposes.  SCCP  and  Philadep 
receive  transaction  data  and  other  data 
relating  to  their  participants  in  the 
normal  course  of  business.  The  rule 
changes  set  forth  SCCP's  and  Philadep's 
obligations  to  preserve  their 
participants'  rights  with  respect  to  such 
data  and  the  conditions  under  which 
SCCP  and  Philadep  will  disclose  such 
data. 

The  rules  will  permit  SCCP  and 
Philadep  to  disclose  such  data  to 
regulatory  organizations,  self-regulatory 
organizations,  clearing  organizations 
affiliated  with  or  designated  by  contract 
markets  trading  specific  futures 
products  under  the  oversight  of  the 
Commodity  Futures  Trading 
Commission,  and  others  under  certain 
conditions.  The  rule  changes  generally 
provide  that  the  release  of  a 
participant's  clearing  data  shall  be 
conditioned  upon  either  the  submission 
of  a  written  request  or  the  execution  of 
a  written  agreement.^  The  rules  also 
define  "clearing  data"  to  mean 
transaction  and  other  data  which  is 
received  by  SCCP  and  Philadep  in  the 
clearance  and/or  settlement  process  or 
such  data,  reports,  or  summaries  which 
may  be  produced  as  a  result  of 
processing  such  data. 

The  ridb  changes  also  will  facilitate 
SCCP's  and  Philadep's  participation  in 
the  National  Securities  Clearing 
Corporation's  ("NSCC")  Collateral 
Management  Service  ("CMS").^  The 


<  Letter  from  Sharon  S.  Metzker.  Staff  Counsel, 
SCCP  and  Philadep.  to  Christopher  Concannon. 
Division,  Commission  (November  10,  1995). 

'  Secuiities  Exchange  Act  Release  No.  36506 
(November  22,  1995),  60  FTl  61281. 

»  As  self-regulatory  organizations.  SCCP  and 
Philadep  are  authorized  to  cooperate  and  share  data 
with  other  regulatory  or  self-regulatory 
organizations  for  regulatory  purposes. 

'  Generally,  the  CMS  will  provide  participating 
participants  and  clearing  agencies  with  access  to 
information  regarding  clearing  fund,  margin,  and 
other  similar  requirements  and  deposits.  For  a 

Continued 
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proposals  will  enable  SCCP  and 
Philadep  to  provide  information 
regarding  their  respective  participants 
funds,  including  excess  or  deficit " 
amounts,  and  to  provide  comprehensive 
data  on  underlying  collateral  to  NSCC 
for  inclusion  in  the  CMS.  Participants  of 
SCCP  or  Philadep  that  desire  access  to 
the  CMS  data  will  be  required  to 
execute  a  CMS  participation 
application. 

II.  Discussion 

Section  17A{b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible."  The  Commission  believes 
the  proposed  rule  changes  are  consistent 
with  SCCP's  and  Fhiladep's  obligations 
under  Section  17A(b)(3)(F)  because  the 
proposals  set  forth  SCCP's  and 
Philadep's  responsibilities  and 
obligations  with  regard  to  the  release  of 
participants'  clearing  data  and  facilitate 
SCCP's.  Philadep's,  and  their 
participants'  participation  in  NSCC's 
CMS  by  enabling  SCCP  and  Philadep  to 
provide  information  regarding  their 
participants  to  NSCC  for  the  CMS.  The 
participation  of  SCCP,  Philadep,  and 
their  participants  in  NSCC's  CMS 
should  help  SCCP,  Philadep  and  other 
clearing  agencies  to  better  monitor 
clearing  fund,  margin.and  other  similar 
required  deposits  that  protect  clearing 
agencies  against  loss  should  a  member 
default  on  its  obligations  to  the  clearing 
agency.' 


complete  description  of  the  CMS.  refer  to  Securities 
Exchange  Act  Release  No.  36091  (August  5.  1995). 
60  FR  30912  IKile  No.  SR-NSCC-95-061  (order 
approving  the  CMS). 

«  15  use.  78q-l(b)(3)(F)  (198«). 

■NSCC's  CMS  will  be  especially  beneficial  to 
those  participating  clearing  entities  that  have 
executed  cross-guaranty  agreements  or  have  other 
cross-guarantee  arrangements.  Currently,  SCCP  and 
Philadep  have  a  cross-guarantee  arrangement 
between  themselves  but  not  between  themselves 
and  other  clearing  entities.  The  Commisaivi 
supports  the  use  of  cross-guaranty  agreements  and 
other  similar  arrangements  among  clearing  agencies 
as  a  method  of  reducing  clearing  agencies'  risk  of 
loss  due  to  a  common  participant's  default  and 
encourages  SCCP  and  Philadep  to  explore  such 
agreements  or  arrangements  with  other  clearing 
entities. 

Generally,  a  cross-guaranty  agreement,  as  the  one 
between  The  Depository  Trust  Company  ("DTC") 
and  NSCC  provides  that  in  the  event  of  a  default 
of  a  common  member,  any  resources  remaining 
after  the  failed  common  member's  obligations  to  the 
guaranteeing  clearing  agency  have  been  satisfied 
will  be  made  available  to  the  other  clearing  agency. 
The  guaranty  is  not  absolute  but  rather  is  limited 
to  the  extent  of  the  resources  relative  to  the  biled 
member  remaining  at  the  guaranteeing  cleaning 
agency.  The  principal  resources  will  be  the  failed 
member's  settlement  net  credit  balances  and 
deposits  to  the  clearing  agencies'  clearing  funds. 
For  a  complete  description  of  DTC's  and  NSCC's 


III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposals  are 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  (File  Nos.  SR- 
SCCP-95-04  and  SR-PhiIadep-95-06) 
be.  and  hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
jFR  Doc.  96-1274  Filed  1-25-96;  8:45  am] 
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Connection  With  Midwest  Clearing 
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From  the  Securities  Clearing  Business 

January  19.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
December  26,  1995.  the  Midwest 
Clearing  Corporation  ("MCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
t»een  prepared  primarily  by  MCC.  On 
January  11,  1996,  MCC  filed  an 
amendment  to  the  proposed  rule  change 
to  clarify  certain  provisions  in  the 
proposal.*  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposes  to  add  an  Article  XI, 
Sponsored  Accounts,  to  its  rules  to  limit 
the  types  of  persons  and  entities  that  are 
eligible  to  be  participants  at  MCC  and  to 
provide  for  a  contingency,  to  be 


agreement,  refer  to  Securities  Exchange  Act  Release 
No.  33548  (January  31,  1994).  59  FR  5638  (File  Nos. 
SR-DTC-93-08  and  SR-NSCC-93-07|. 

'<>  17  CFR  200.30-3(a)(12)  (1994). 

M5U.S.C.  78s(b)(l)(1988). 

'  Letter  from  David  T.  Rusoff.  Foley  k  Lardner.  (o 
Peter  Ceraghly.  Division  of  Market  flegulation. 
Commission  (January  11,  1996). 


implemented  solely  at  MCC's  discretion, 
in  the  event  that  certain  MCC 
participants  have  not  made 
arrangements  with  alternate  service 
providers  by  January  19,  1996. ^ 

II.  Self-Regulalory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MCC  has  prepared 
summaries,  set  forth  in  section  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  5,  1996,  the  Commission 
approved  a  proposed  rule  change  filed 
by  MCC  relating  to  its  withdrawal  from 
the  securities  clearance  and  settlement 
business  in  conjunction  with  an 
agreement  with  the  National  Securities 
Clearing  Corporation  ("NSCC").^  Under 
the  agreement  with  NSCC,  MCC  and  its 
parent,  the  Chicago  Stock  Exchange 
("CHX"),  will  provide  certain  floor 
members  and  member  organizations  of 
the  CHX  with  access  to  the  services 
offered  by  NSCC  through  sponsored 
accounts  with  NSCC.  This  filing 
implements  that  portion  of  the 
transaction  and  provides  a  contingency 
plan,  to  be  implemented  solely  at  MCC's 
discretion,  for  current  participants  of 
MCC  that  are  unable  to  find  alternative 
clearance  and  settlement  services  by 
January  19,  1996. 

Pursuant  to  its  agreement  with  NSCC, 
MCC  will  become  a  member  of  NSCC 
and  may  sponsor  Temporary  Sponsored 
Participants  ("TSP")  and  Sponsored 
Participants  ("SP")  at  NSCC.  MCC  will 
maintain  subaccounts  at  NSCC  for  each 
TSP  and  SP.  The  purpose  of  the  TSP 
membership  category  is  to  provide 
existing  participants  of  MCC  temporary 


'  MCC's  Tiling  refers  to  January  15,  1996.  as  the 
dale  by  which  MCC  participants  must  have  made 
arrangements  with  alternate  service  providers.  This 
date  was  postponed  to  January  19,  1996.  Telephone 
conversation  between  ].  Craig  Long,  Foley  h 
Lardner,  (counsel  to  MCC],  and  Jerry  Carpenter, 
Assistant  Director,  Peter  Geraghty.  Senior  Counsel, 
and  Cheryl  Tumlin,  Staff  Attorney,  Division  of 
Market  Regulation,  Commission  (January  18.  1996). 

*The  Commission  lias  modi  Tied  the  text  of  the 
summaries  prepared  by  MCC. 

'  For  a  deacription  of  the  agreement,  refer  to 
Securities  Exchange  Act  Release  No.  36684  (January 
5.  1996),  (File  No.  SR-MCC-95-041  (order 
approving  proposed  rule  change). 


clearing  arrangements  if  they  are  unable 
to  find  appropriate  alternative  clearing 
arrangements  by  the  January  19.  1996 
deadline.^  The  purpose  of  the  SP 
category  is  to  provide  a  mechanism  for 
specialists,  market  makers,  and  fioor 
brokers  of  the  CHX  who  are  not 
members  of  any  registered  clearing 
agency  other  than  MCC  to  have  access 
to  the  services  of  a  registered  clearing 
agency.  The  only  services  that  MCC  will 
provide  to  TSPs  and  SPs  is  access  to  the 
facilities  of  a  Qualified  Clearing  Agency 
("QCA").^ 

MCC  and  CHX  will  guarantee  the 
obligations  of  TSPs  and  SPs  to  NSCC  to 
the  extent  provided  in  an  agreement 
between  CHX  and  NSCC.  Only  entities 
that  are  participants  of  MCC  as  of 
January  19,  1996  will  be  eligible  to  be 
TSPs.  Only  entities  that  are  members  or 
member  organizations  of  CHX,  that  are 
registered  as  specialists,  market  makers, 
or  floor  brokers,  and  that  meet  the  other 
eligibility  standards  of  financial 
responsibility,  operational  capacity, 
experience,  and  competence  will  be 
eligible  to  be  SPs.^  If  implemented,  the 
TSP  category  will  terminate  on  or  before 
March  31,  1996,  at  which  time  MCC  will 
definitively  cease  (o  act  for  all  TSPs. 

Under  the  proposed  arrangement  for 
SPs,  CHX  will  transmit  compared  trade 
information  to  NSCC  so  that  NSCC  can 
determine  each  SP's  net  settlement 
obligation.  NSCC  than  will  transmit  SPs' 
settlement  obligations  to  MCC.  Based  on 
NSCC's  final  settlement  figures,  MCC 
will  use  funds  received  fi^om  an  SP  or 
will  initiate  payments  against  an  SP's 
bank  account  to  satisfy  an  SP's  payment 
obligation.  In  this  regard,  each  SP  is 
required  to  maintain  funds  that  are 
sufficient  for  purposes  of  settlement  and 
that  are  accessible  to  MCC.  If  an  SP  has 
a  credit  balance,  NSCC  will  forward  the 
credit  to  MCC,  and  MCC  will  make 
available  to  such  SP  the  amount  of  the 
credit  balance.^ 

Each  SP  that  maintains  a  sponsored 
account  will  be  permitted  to  utilize  the 


"  By  an  Important  Notice  dated  November  17, 
1996,  MCC  informed  its  participants  that  it 
intended  to  cease  providing  clearing  services  on 
January  15.  1996.  and  that  participants  should  make 
arrangements  for  alternate  clearing  services  by  that 
date.  The  date  was  postponed  to  January  19,  1996. 
Note  3,  supra. 

'  As  set  forth  in  proposed  Article  XI,  Rule  5,  the 
term  Qualified  Clearing  Agency  refers  to  a 
registered  clearing  agency  which  has  entered  into 
an  agreement  with  CHX  and  MCC  pursuant  to 
which  it  will,  among  other  things,  act  as  a  securities 
clearing  agency  for  SPs  and  TSPs  and  provide  .such 
services  to  CHX,  CHX  members,  and  MCC  as  CHX, 
MCC,  and  the  QCA  shall  from  time  to  time  agree. 

"Proposed  Article  XI,  Rule  2(a)  sets  forth  the 
requirements  for  eligibility  as  a  sponsored 
participant. 

»  Proposed  Article  XI.  Rule  7  governs  the 
settlement  of  sponsored  accounts  and  temporary 
sponsored  accounts. 


sponsored  account  only  for  the 
clearance  of  transactions  in  issues 
traded  on  the  CHX  trading  floor  which 
are  effected  by  the  SP  in  its  capacity  as 
a  specialist,  market  maker,  or  floor 
broker,  as  the  case  may  be.  SPs  will  be 
required  to  contribute  to  a  sponsored 
account  fund  as  provided  in  proposed 
Article  XI,  Rule  11.  Each  SP's  required 
contribution  will  consist  of  the  greater 
of  its  minimum  contribution  or  its 
alternative  contribution.  The  minimum 
contribution  for  an  SP  will  be  $15,000. 
The  alternative  contribution  will  be 
110%  of  the  SP's  required  contribution 
to  the  participant's  fund  of  any 
registered  clearing  agency  that  has 
entered  into  appropriate  agreements 
with  MCC  as  a  QCA.  As  of  the  date  of 
this  filing,  only  NSCC  has  entered  into 
such  an  agreement.  MCC  also  may 
require  an  SP  to  deposit  a  supplemental 
contribution  not  based  on  an  SP's  usage 
of  MCC's  services.  All  contributions  to 
the  sponsored  account  fund  must  be  in 
cash.  All  sponsored  account  fund 
contributions  not  forwarded  to  a  QCA 
by  MCC  may  be  invested  by  MCC.  The 
sponsored  account  fund  may  be  used  to 
cover  losses  in  a  manner  similar  to  that 
provided  for  in  the  current  MCC 
participants  fund  rules. 

While  SPs  will  not  be  obligated  to 
comply  with  all  of  MCC's  rules,  SP's 
will  be  obligated  to  comply  with  the 
MCC  rules  designated  in  Article  XI  as 
being  applicable  to  SPs.  Among  other 
things,  Article  XI  provides  that  SPs 
must  comply  with  MCC's  rules  relating 
to  losses,  indemnification,  and  ceasing 
to  act.'f  SPs  also  must  comply  with  the 
rules  of  any  QCA.'* 

In  the  event  that  MCC  ceases  to  act  for 
an  SP,  proposed  Article  XI,  Rule  10 
provides  that  MCC  may  buy-in  a 
security  position  of  the  SP.**  xhis  will 
be  the  case  even  if  the  QCA  does  not 
issue  a  buy-in  notice  to  MCC  for  the 
SP's  account. 

Under  the  proposed  arrangement  for 
TSPs,  NSCC  will  determine  each  TSP's 
net  settlement  obligation.  Upon  notice 
to  and  with  authorization  from  MCC,  a 
TSP  may  elect  to  have  NSCC  transmit  its 
settlement  obligations  directly  to  it 
instead  of  to  MCC.  If  the  TSP  so  elects, 
NSCC  will  transmit  the  settlement 
figures  directly  to  the  TSP,  and  the  TSP 
will  effect  money  settlement  directly 


'"Proposed  Article  XI.  Rule  2(a). 

' '  Proposed  Article  XI.  Rule  2(b). 

'^MCC  also  may  buy-in  a  position  of  an  SP  if  the 
SP  has  voluntarily  ceased  to  be  a  participant  in 
MCC  but  has  not  closed  out  all  of  its  positions  or 
if  MCC  determines  that  such  action  is  necessary  and 
proper  in  order  to  protect  MCC  or  its  participants 
or  to  satisfy  its  obligations  to  safeguard  securities 
and  funds  and  to  assure  the  prompt  and  accurate 
clearance  and  settlement  of  securities  transactions. 
Proposed  Article  XI,  Rule  10. 


with  NSCC.  The  TSP  must  comply  with 
NSCC's  rules  regarding  cutoff  times  and 
the  use  of  settlement  banks.  If  the  TSP 
has  a  credit  balance,  NSCC  will  forward 
the  credit  directly  to  the  TSP's  bank 
account.  If  the  TSP  elects  to  have  NSCC 
transmit  its  final  settlement  figures  to 
MCC,  MCC  will  use  the  funds  it  receives 
from  the  TSP  or  will  initiate  payments 
against  the  TSP's  bank  account  to  satisfy 
the  TSP's  payment  obligation.  If  a  TSP 
has  a  credit  balance  under  this 
arrangement,  NSCC  will  forward  the 
credit  to  MCC,  and  MCC  will  make 
available  to  the  TSP  the  amount  of  the 
credit  balance. 

Each  TSP  will  be  permitted  to  utilize 
the  temporary  sponsored  account  only 
for  the  clearance  of  issues  eligible  for 
clearance  and  settlement  at  NSCC.  In 
addition,  each  TSP  will  be  required  to 
contribute  to  the  sponsored  account 
fund  in  a  manner  and  amount  that  is 
similar  to  SPs. 

Because  TSPs  are  existing 
participants,  they  will  be  required  to 
comply  with  all  existing  MCC  rules  for 
activity  occurring  prior  to  becoming  a 
TSP,  and  they  will  be  required  to 
comply  with  the  MCC  rules  designated 
in  Article  XI  as  being  applicable  to 
TSPs.  Under  proposed  Rule  10,  in  the 
event  that  MCC  ceases  to  act  for  a  TSP, 
MCC  may  buy-in  a  security  position  of 
the  TSP.  Such  a  buy-in  may  occur  even 
if  NSCC  does  not  issue  a  buy-in  notice 
to  MCC  for  the  TSP's  account. 

MCC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  in  that  it  is  designed  to  promote 
the  accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  MCC's  control  or  for  which 
MCC  is  responsible. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposal 
have  not  been  solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  »3  of  the  Act 
requires  the  rules  of  a  clearing  agency  be 


'M5  U.S.C.  78q-l(b)(3)(F)  (1988). 
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designed  to  promote  the  prompt  ana 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custo<iy  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
the  proposal  is  consistent  with  MCC's 
obligations  under  Section  17A  of  the 
Act  be<:ause  it  should  help  ensure  that 
MCC  participants  will  have  access  to 
safe  and  efficient  securities  clearing 
services  and  should  protect  against 
disruption  in  their  businesses  upon 
MCC's  withdrawal  from  the  securities 
clearing  business.  Furthermore,  MCC's 
coordination  with  NSCC  in  establishing 
clearing  services  for  TSPs  and  SPs 
through  sponsored  accounts  and 
temporary  sponsored  accounts  and  the 
requirement  of  a  sponsored  account 
fund  to  cover  possible  losses  by  MCC 
incident  to  the  operation  of  the 
sponsored  and  temporary  sponsored 
accounts  should  help  MCC  safeguard 
the  securities  and  funds  which  are  in  its 
custody  or  control  or  for  which  it  is 
responsible. 

MCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  proposal  is  critical  to  MCC's 
orderly  withdrawal  from  the  securities 
clearing  business  by  its  announced 
deadline  of  January  19,  1996. 
Furthermore,  the  Commission  received 
only  one  comment  letter  *♦  during  the 
comment  period  of  MCC's  proposal  to 
withdraw  from  the  clearing  business.'* 
Thus  the  Commission  does  not  believe 
it  will  receive  negative  comment  letters 
on  this  proposal. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


'♦Letter  from  Leiand  W.  Hutchinson,  Jr.. 
Freeborn  A  Peters,  (counsel  for  Scattered 
Corporation  and  Laura  Bryant,  members  of  CHX)  to 
Richard  R.  LindSey.  Director.  Division  of  Market 
Regulation.  Commission  (December  15.  1995). 

■'See.  Securities  Exchange  Act  Release  No.  36684 
(January  5.  1996).  (File  No.  SR-MCC-95-041  (order 
approving  MCC's  proposal  to  withdraw  from  the 
securities  clearing  business). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552  will  be 
available  for  insi}ection  and  copying  in 
the  Commission's  Public. Reference 
Room,  450  Fifth  Street.  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  MCC. 
All  submissions  should  refer  to  the  file 
number  SR-MCC-95-05  and  should  be 
submitted  by  February  16,  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MCC-95-05)  be,  and  hereby  is, 
approved. 

For  the  Coramission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
PR  Doc.  96-1272  Filed  1-25-96;  8:45  ami 
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Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Relating  to  a 
Contingency  Plan  for  Participants  in 
Connection  With  Midwest  Securities 
Trust  Company's  Decision  to  Withdraw 
From  the  Securities  Depository 
Business 

January  19. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  26.  1995,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
MSTC-95-11)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  MSTC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  SelF-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  proposes  to  add  Article  VIII  to 
its  rules  to  provide  for  a  contingency 


plan,  to  tie  implemented  in  MSTC's  sole 
discretion,  in  the  event  that  certain 
MSTC  participants  have  not  made 
arrangements  for  alternate  service 
providers  by  January  19,  1996.- 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sec-tion  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  5,  1996,  the  Commission 
approved  a  proposed  rule  change  filed 
by  MSTC  relating  to  its  withdrawal  from 
the  securities  depository  business  in 
conjunction  with  an  agreement  with 
The  Depository  Trust  Company 
("DTC").'»  This  filing  provides  for  a 
contingency  plan  for  current 
participants  of  MSTC  that  are  unable  to 
find  alternative  securities  depository 
services  by  January  19,  1996. 

Pursuant  to  MSTC's  proposed 
contingency  plan,  MSTC  in  its  sole 
discretion  may  become  a  member  of 
DTC  for  the  limited  purpose  of 
temporarily  enabling  Temporary 
Sponsored  Participants  ('"TSPs")  to 
utilize  the  depository  services  of  DTC.  If 
implemented,  only  entities  that  are 
depository  participants  of  MSTC  as  of 
January  19,  1996  will  be  eligible  to  be 
TSPs.  The  purpose  of  the  TSP 
membership  category  is  to  provide 
existing  MSTC  depository  participants 
that  are  unable  to  find  appropriate 
alternative  arrangements  by  the  January 
19,  1996  deadline,  temporary  securities 
depository  arrangements.*  This  TSP 


'•17CFR  200.3(>-3(a)(12)(l994). 
>  IS  U.S.C.  7as(b)(l)  (1968). 


'  MSTC's  Piling  refers  to  January  15,  1996.  as  the 
date  by  which  MSTC  participants  must  have  made 
arrangements  with  alternate  service  providers.  This 
date  was  postponed  to  January  19,  1996.  Telephone 
conversation  between  J.  Craig  Long.  Foley  & 
Lardner.  [counsel  to  MSTCI.  and  Jerry  Carpenter, 
Assistant  Director,  Peter  Geraghty.  Senior  Counsel, 
and  Cheryl  Tumlin.  Staff  Attorney.  Division  of 
Market  Regulation,  Commission  (January  18,  1996). 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MSTC. 

*  For  a  description  of  the  agreement,  refer  to 
Securities  Exchange  Act  Release  No.  36684  (January 
5.  1996),  (File  No.  SR-MSTC-95-lOl  (order 
approving  proposed  rule  change). 

'  By  an  Important  Notice  dated  November  17, 
1996.  MSTC  informed  its  participants  that  it 


membership  category  will  terminate  on 
or  before  March  31.  1996,  at  which  time 
MSTC  will  definitively  cease  to  act  for 
all  TSPs.  The  only  services  that  MSTC 
will  provide  to  TSPs  is  to  provide  access 
to  the  facilities  of  DTC. 

Under  the  proposed  arrangement, 
MSTC  will  maintain  subaccounts  at 
DTC  for  each  TSP.  DTC  will  transmit 
the  settlement  obligations  of  TSPs  to 
MSTC.  Based  on  DTC's  final  settlement 
figures,  MSTC  will  use  funds  received 
by  MSTC  from  a  TSP  or  will  initiate 
payments  against  a  TSP's  bank  account 
to  satisfy  a  TSP's  payment  obligation.  In 
this  regard,  each  "TSP  will  be  required  to 
maintain  funds  that  are  sufficient  for 
purposes  of  settlement  and  that  are 
accessible  to  MSTC.  If  a  TSP  has  a  credit 
balance,  DTC  will  forward  the  credit  to 
MSTC,  and  MSTC  will  make  available 
to  the  TSP  the  amount  of  the  credit 
balance.  Alternatively,  upon  notice  to 
and  authorization  by  MSTC,  TSPs  can 
settle  directly  with  DTC. 

TSPs  will  be  required  to  contribute  to 
a  temporary  sponsored  account  fund. 
The  required  contribution  will  consist 
ofthe  greater  of$15,000  or  110%  of  the 
required  contribution  to  the  participants 
fund  of  DTC.  MSTC  also  may  require  a 
TSP  to  deposit  a  supplemental 
contribution  not  based  on  a  TSP's  usage 
of  MSTC's  services.  All  contributions  to 
the  temporary  sponsored  account  fund 
must  be  in  cash.  All  temporary 
sponsored  account  fund  contributions 
not  forwarded  by  MSTC  to  DTC  may  be 
invested  by  MSTC.  The  sponsored 
account  fund  may  be  used  to  cover 
losses  in  a  manner  similar  to  that 
provided  for  in  the  current  MSTC 
participants  fund  rules. 

While  TSPs  will  not  be  obligated  to 
comply  with  all  of  MSTC's  current 
rules,  TSPs  will  be  obligated  to  comply 
with  the  MSTC  rules  designated  in 
Article  VIII  as  being  applicable  to  TSPs. 
Among  other  things.  Article  VIII 
provides  that  TSPs  must  comply  with 
MSTC's  rules  relating  to  losses, 
indemnification,  and  MSTC's  ceasing  to 
act.  TSPs  also  must  comply  with  the 
rules  of  DTC. 

MSTC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  in  that  it  is  designed  to  promote 
the  accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  MSTC's  custody  or  control 
or  for  which  MSTC  is  responsible. 


intended  to  cease  providing  depository  services  on 
January  15,  1996.  and  that  participants  should  make 
arrangements  for  alternate  depository  services  by 
that  date.  The  date  was  postponed  to  January  19. 
1996.  Note  2,  supra. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  the  proposed 
rule  change  will  impose  a  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposal 
have  not  been  solicited  or  received. 

Ill   I )  i)  U'  o  i  F  tfectiveness  of  the 
Propospd  Ruie  Change  and  Timing  for 
(.ommission  .Action 

Section  17A(b)(3)(F) «  of  the  Act 
requires  the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
the  proposal  is  consistent  with  MSTC's 
obligations  under  Section  17A  ofthe 
Act  because  it  should  help  ensure  that 
MSTC  participants  unable  to  find 
alternative  securities  depository  services 
by  January  19,  1996,  will  have  access  to 
safe  and  efficient  securities  depository 
services  for  a  period  of  time  that  should 
be  sufficient  to  enable  such  participants 
to  obtain  permanent  alternate  services. 
This  should  help  protect  against 
disruption  in  these  participants' 
businesses  upon  MSTC's  withdrawal 
from  the  securities  depository  business. 
Furthermore,  MSTC's  coordination  with 
DTC  in  establishing  securities 
depository  services  for  TSPs  through 
temporary  sponsored  accounts  and  the 
requirement  of  a  temporary  sponsored 
account  fund  to  cover  losses  that  could 
be  suffered  by  MSTC  incident  to  the 
operation  of  the  temporary  sponsored 
accounts  should  help  MSTC  safeguard 
the  securities  and  funds  which  are  in  its 
custody  or  control  or  for  which  it  is 
responsible. 

MSTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  ofthe  fifing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  proposal  is  critical  to 
MSTC's  orderly  withdrawal  from  the 
securities  depository  business  with 
minimal  business  disruption  by  its 
announced  deadline  of  January  19, 
1996.  Furthermore,  because  the 
Commission  received  only  one 


comment  letter^  during  the  comment 
period  of  MSTC's  proposal  to  withdraw 
from  the  securities  depository  business,^ 
the  Commission  does  not  believe  it  will 
receive  negative  comment  letters  on  this 
proposal. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  MSTC. 
All  submissions  should  refer  to  the  file 
number  SR-MSTC-95-1 1  and  should  be 
submitted  by  February  16, 1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  ofthe  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-95-1 1)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-1271  Filed  1-25-96;  8:45  ami 
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'  15  U.S.C.  78q-l(b)(3)(F)  (1988). 


'  Letter  from  Leiand  W.  Hutchinson.  Jr.,  Freeborn 
&  Peters,  (counsel  for  Scattered  Corporation  and 
Laura  Bryant,  members  of  CHXl  to  Richard  R. 
Lindsey,  Director,  Division  of  Market  Regulation, 
Commission  (December  15.  1995). 

"See,  Securities  Exchange  Act  Release  No.  36684 
(January  5.  1996).  [File  No.  SR-MSTC-95-1 0] 
(order  approving  MSTC's  proposal  to  withdraw 
from  the  securities  depository  business). 

•  17  CFR  20O.3O-3(a)(12)  (1994). 
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;   ^ciiepnone  Solicitation — 

Rer rfdkeeping")  and  an  Interpretation 

Wtin  Respect  to  Proposed  Rule  428 

January  19.  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
January  4,  1996.  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission  *)  the 
proposed  rule  change  as  described  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statonent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt 
new  Rule  428  ("Telephone 
Solicitation — Recordkeeping")  and  a 
new  interpretation  thereunder 
concerning  telephone  solicitation  and 
recordkeeping. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  1994,  an  industry  Task  Force, 
comprised  of  representatives  from  the 
Commission,  the  New  York  Stock 


M5U.S.C.  78s(b)(l). 


Exchange,  Inc.  ("NYSE"),  and  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  was  formed  to 
review  broker-dealer  telemarketing 
practices  and  compliance  with  the 
Telephone  Consumer  Protection  Act  of 
1991  ("TCPA  ■),  the  Federal 
Communications  Commission  ("FCC") 
rules  and  regulations  implementing  that 
law,  and  the  Telemarketing  and 
Consumer  Fraud  and  Abuse  Act 
("Prevention  Act").  The  TCPA.  FCC 
rules,  and  the  Prevention  Act  address 
telemarketing  practices  and  the  rights  of 
telephone  consumers.  One  of  the 
requirements  contained  in  this 
regulatory  framework  is  that  businesses, 
including  broker-dealers,  that  make 
telephone  solicitations  to  residential 
telephone  subscribers  must  institute 
written  policies  and  have  procedures  in 
place  for  maintaining  "do-not-call"  lists. 
The  Prevention  Act  also  requires  the 
Commission  to  engage  in  its  own 
additional  rulemaking,  or,  alternatively, 
to  require  the  self-regulatory 
organizations  ("SROs")  to  promulgate 
telemarketing  rules  consistent  with  the 
legislation. 

After  reviewing  the  TCPA,  FCC  rules, 
and  the  Prevention  Act,  the  Task  Force 
recommended  that  the  SROs  adopt 
"cold-calling"  rules.  The  NYSE  and 
NASD  adopted  such  rules  in  June  1995, 
while  the  Chicago  Board  Options 
Exchange  adopted  such  a  rule  in 
December  1995.^  Similarly,  the 
Exchange  is  proposing  to  adopt  new 
Rule  428  that  will  require  members  and 
member  organizations  to  make  and 
maintain  a  centralized  list  of  persons 
who  have  informed  the  member  or 
member  organization  that  they  do  not 
want  to  receive  telephone  solicitations. 
The  proposed  interpretation  to  Rule  428 
will  be  issued  in  an  Information 
Circular  and  will  remind  members  and 
member  organizations  that  they  are 
subject  to  compliance  with  the 
requirements  of  the  relevant  rules  of  the 
FCC  and  the  Commission  relating  to 
telemarketing  practices  and  the  rights  of 
telephone  consumers. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act' 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  in  particular  because  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  and,  in 


>  See  Securities  Exchange  Act  Release  N»s.  35821 
(June  7.  1995).  60  FR  31337  (approving  File  No.  SR- 
NYSE-95-11):  35831  (June  9.  1995).  60  FR  31527 
(approving  File  No.  SR-NASD-95-13):  and  36588 
(Dec.  13.  1995).  60  FR  56624  (approving  File  No. 
SR-CBOE-95-63). 

'  15  U.S.C.  78flb). 

M5U.S.C.78f(b)(5). 


general,  to  protect  investors  and  the 
public -interest,  by  addressing  the 
practices  of  Exchange  members  and 
member  organizations  who  make 
telemarketing  calls  and  the  protection  of 
customers  who  have  indicated  a  desire 
not  to  receive  such  calls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
does  not  become  operative  for  thirty 
days  from  January  4, 1996,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Acts  and  Rule  19b-4(e)(6)6 
thereunder. 

At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


» 15  U.S.C.  78s(b)(3)(A). 
•  17  CFR  240.19b-4(B)(6). 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-96- 
01  and  should  be  submitted  by  February 
16,  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  96-1360  Filed  1-25-96;  8:45  ami 
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[Release  No.  34-3675£,  fne  No.  SR-Phix- 
95-77] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philaaelphia  Stock  Exchange,  Inc. 
Relating  to  the  Rules  of  the  Allocation, 
Evaluation  and  Securities  Committee. 

January  22. 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  December  22,  1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  nodce  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Rteul.ilory  Organization's 
Statenii Mit   li  the  Term.s  ot  Siiijstance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  update  its 
rules  relating  to  the  Allocation, 
Evaluation  and  Securities  Committee 
("Committee").  Specifically,  Rules  500, 
501,  505,  506,  508  and  511  are  being 
amended  as  well  as  By-Law  Article  X, 
Section  10-7.  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of,  the  PuqM»se  ot  and 
Statutory  Basis  for.  thf  I'rnpospii  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


'17CFR200.30-3(a)(12). 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  update  the  Exchange's  500 
Series  of  rules,  which  govern  the 
allocation  of  specialist  privileges.  The 
rules  that  are  currently  in  place  have  not 
been  significantly  amended  since  they 
were  adopted  in  1987  as  a  pilot 
program.'  as  described  below,  almost  all 
of  the  rules  are  being  revised  in  order 
to  address  issues  that  have  come  up 
over  the  past  eight  years.  All  of  the 
proposed  changes  are  described  below. 

Composition  of  Allocation,  Evaluation 
and  Securities  Committee 

Currently,  the  Committee  has  a 
minimum  nine  member  requirement  but 
has  no  maximum  requirement.  For 
competitive  reasons,  the  Committee  is 
often  called  upon  to  meet  on  short 
notice  and  meets  more  frequently  than 
other  committees  that  may  only  hold 
monthly  meeting.  Having  a  large 
committee  makes  it  difficult  to  obtain  a 
quorum,  and  thus,  conduct  business. 

Accordingly,  By-Law  Article  X, 
Section  10-7  and  Rule  500  are  being 
amended  to  revise  the  Committee  size 
and  structure.  The  By-Law  section  will 
still  require  a  minimum  of  nine 
members  on  the  Committee  bat  would 
add  that  a  quorum  will  always  be  five 
members.  The  Committee  would  also  be 
structured  differently.  Pursuant  to 
proposed  new  subsection  (b)  to  Rule 
500.  for  each  meeting,  the  Committee 
will  be  composed  of  five  core  committee 
members  and  four  members  of  a  20 
member  allocation  panel.  The  core 
committee,  whose  members  would  serve 
for  three  year  terms  (no  more  than  two 
consecutive  terms),  would  be  created  to 


'  The  rules  initially  were  approved  by  the 
Commission  as  an  eight  month  pilot  program  on 
May  21,  1987.  See  Securities  Exchange  act  Release 
No.  24496  (May  21,  1987).  52  FR  20183  (May  29, 
1987).  On  February  23.  1988,  the  pilot  program  was 
extended  indefinitely  until  further  action  was  taken 
by  the  Commission.  See  Securities  Exchange  Act 
Release  No.  ■?5388  (Feb.  23.  1988).  53  FR  6725  (Mar. 
2,  1988).  The  rules  were  permanently  approved  on 
June  26.  1991.  See  Securities  Exchange  Act  Release 
No.  29369  (June  26. 1991),  56  FR  30604  (July  3. 
1991). 


assure  some  continuity  of  membership 
on  the  Committee.  The  allocation  panel 
would  also  be  created,  whose  members 
would  serve  for  one-year  terms,  to  allow 
for  new  persons  with  fresh  perspectives. 

Rule  500  would  be  amended  to 
provide  who  may  serve  on  the  core 
committee  and  allocation  panel  and 
how  many  members  of  each  must  attend 
meetings  in  order  for  a  quorum  to  be 
reached.  Specifically,  the  core 
committee  would  have  five  members: 
three  who  conduct  a  public  securities 
business,  one  from  the  equity  floor,  and 
one  from  the  options  floor.  The 
allocation  panel  would  have  twenty 
members:  six  who  conduct  a  public 
securities  business,  five  from  the  equity 
floor,  five  from  the  options  floor,  and 
four  from  the  foreign  currency  options 
("FCO")  floor. 

For  each  meeting,  the  Committee  will 
be  composed  of  the  five  core  committee 
members  and  four  members  of  the  20 
member  panel  chosen  on  a  rotating 
alphabetical  basis.  The  Chairman  will, 
however,  have  the  discretion  to  also 
specifically  invite  any  other  members  of 
the  panel  who  he  believes  would  have 
particular  knowledge  or  expertise 
respecting  the  subject  matter  of  the 
meeting.  For  example,  if  a  FCQ  is  being 
allocated  and  the  four  alphabetically 
chosen  panel  members  for  the  meeting 
happen  to  all  be  from  the  equity  and 
equity  options  floors,  the  Chairman 
could  also  invite  any  or  all  of  the  four 
FCO  panel  members  to  the  meeting. 
Additionally,  all  other  members  of  the 
panel  will  always  be  notified  of 
meetings  and  may  attend  and  vote  if 
they  so  chose  even  if  they  are  not  at  the 
top  of  the  rotation  list.  Finally,  at  least 
two  of  the  core  committee  members 
must  be  part  of  the  quorum  at  every 
meeting  in  order  to  assure  that  there  are 
some  experienced  committee  members 
in  attendance.^ 

Transfers  of  Specialist  Privileges 

Currently,  a  specialist  does  not  have 
to  seek  Committee  approval  when  it 
proposes  to  transfer  all  of  its  specialist 
privileges,  but  it  must  do  so  in  order  to 
transfer  less  than  all  of  its  privileges. 
The  Exchange  has  determined  to  amend 
Rule  508  to  now  require  that  all 
proposed  transfers  of  specialist 
privileges  be  subject  to  prior  Committee 
approval  so  that  the  Committee  has  the 
ability  to  consider  the  qualifications  of 
all  proposed  transferees.  The  criteria 
provided  in  Rule  511  that  is  currently 
used  for  making  allocation  and 
reallocation  decisions  would  now  also 


^  At  least  one  of  the  core  committee  members  in 
attendance  must  conduct  a  public  securities 
business. 


IR 


Federal  Register  /  Vol.  61.  No.  18  /  Friday.  January  26.  1996  /  Notices 


Fecitra!  Register  /  Vol.  61,  No.  18  /  Friday,  January  26,  1996  /  Notices 


2559 


be  applicable  to  transfer  approval 
decisions. 

Often,  when  option  specialist 
privileges  are  transferred,  the  physical 
trading  location  on  the  floor  is  also 
moved.  In  the  past,  the  Exchange  has 
often  been  requested  to  effect  a  move  of 
screens  and  equipment  overnight.  Not 
only  is  this  difficult  for  the  staff  to 
accomplish  but  it  could  also  cause 
problems  for  the  market  makers  in  the 
trading  crowd  who  may  have  part  of 
their  assigned  classes  of  options 
moved.'  Thus,  new  Commentary  .01 
would  also  be  added  to  Rule  508  in 
order  to  impose  a  45  day  moratorium  on 
trading  floor  location  moves  in  order  to 
give  the  staff  and  the  traders  in  the 
crowd  time  to  prepare  for  the  move. 

Specialist  Unit  Performance  Reviews 

Currently,  the  Committee  conducts 
two  kinds  of  reviews  of  specialist  units 
pursuant  to  Exchange  Rule  511.  First, 
the  Committee  performs  routine 
quarterly  reviews  of  any  specialist  unit. 
Second,  special  reviews  are  conducted 
within  60  days  after  a  transfer  has  been 
effected  or  a  material  change  in  a 
specialist  unit  has  occurred.  The 
Committee  will  still  conduct  the  routine 
reviews,  except  that  now  the  Quality  of 
Markets  Subcommittee  will  perform  the 
initial  stage  of  the  review.* 

In  the  cases  of  transfers  of  specialist 
privileges  and  material  changes  to  the 
units,  the  Exchange  proposes  to 
commence  the  reviews  after  90  days 
rather  than  60  days  because  the 
Exchange  has  found  that  60  days  is  not 
enough  time  in  which  to  determine  the 
adequacy  of  performance.  The  second 
proposed  change  to  these  types  of 
reviews  is  that  in  the  case  of  transfer 
reviews,  if  the  new  unit's  performance 
is  below  minimum  standards,  the  unit 
will  be  given  30  days  in  which  to 
improve  prior  to  beginning  reallocation 
proceedings.  This  review  provision  will 
be  renumbered  as  new  subsection  (d)(2) 
to  Rule  511. 

Finally,  a  new  type  of  review  will  be 
instituted  regarding  new  allocations  of 
specialist  privileges  in  new  proposed 
subsection  (d)(1)  to  Rule  511.  When  a 
specialist  unit  applies  for  a  new  equity 
book  or  options  class,  it  is  required  to 


^  Registered  Options  Traders  ("ROTs")  are 
assigned  one  or  more  classes  of  options  by  the 
Exchange  and  have  affirmative  obligations  to  make 
markets  in  such  options  pursuant  to  Exchange  Rule 
1014.  ROTs,  thus,  usually  request  assignments  in 
options  classes  that  are  physically  traded  in  the 
same  general  area  of  the  floor. 

♦The  Exchange  is  concurrently  filing  SR-PHLX 
95-91.  which  proposes  to  revise  the  options 
specialist  evaluation  form  and  review  procedure. 
The  proposed  amendments  to  Rule  51 1(c)  herein 
are  the  same  as  those  proposed  in  that  filing  and 
are  explained  in  more  detail. 


fill  out  an  application  and  sometimes  to 
have  a  representative  appear  before  the 
Committee.  The  Committee  makes 
allocation  decisions,  in  part,  based  on 
representations  made  by  the  applicant 
either  orally  or  in  writing.  For  instance, 
an  options  specialist  might  commit  to 
being  100  up  on  all  displayed  markets 
or  an  equity  specialist  might  commit  to 
a  volume  guarantee  on  FACE 
significantly  larger  than  the  minimum. 
In  order  to  help  ensure  that  the 
Committee  is  making  allocations  based 
on  realistic  expectations  of  performance, 
the  Exchange  proposes  to  now 
commence  reviews  of  specialist  units 
that  are  awarded  books  within  90  days 
thereafter  to  specifically  consider 
whether  the  unit  has  attempted  to 
comply  with  the  information  that  it  gave 
to  the  Committee  when  applying.  If  the 
Committee  finds  that  the  unit  is  not  in 
compliance,  they  will  be  given  30  days 
in  which  to  comply  prior  to  instituting 
reallocation  proceedings. 

Registration  of  Specialist  Privileges 

Presently,  equity  books  and  options 
classes  may  be  registered  in  the  name  of 
either  the  specialist  unit,  the  individual 
specialist  or  both.  There  is  no 
requirement,  however,  in  the  rules  that 
the  registrant  be  an  Exchange  member  or 
approved  specialist.  The  Exchange 
proposes  to  add  this  language  into  Rule 
505.  Also,  where  a  specialist  unit  has 
leased  its  specialist  privileges  to  another 
unit,  the  Exchange  will  now  require  that 
both  the  lessor  and  the  lessee  be  noted 
on  the  Registration  form. 

Specialist  Applications 

Exchange  Rule  501  only  presently 
addresses  the  contents  of  applications  to 
become  specialist  units.  The 
Committee's  practice  has  been, 
however,  to  require  both  specialist  units 
and  individual  specialists  to  apply  in 
writing  to  the  Committee  for  approval. 
Therefore,  Rule  501  is  being  amended  to 
specify  that  both  specialists  and 
specialist  units  must  apply  in  writing  to 
the  Committee  and  to  note  what 
information  must  be  in  the  applications. 

Exchange  Rule  506  will  also  be 
amended  to  require  that  when  five  or 
more  specialist  units  apply  for  a 
particular  equity  book  or  options  class, 
personal  appearances  before  the 
Committee  will  be  required.  Currently, 
appearances  are  discretionary  with  the 
Committee.  Finally,  various 
amendments  have  been  made  to  the 
rules  to  include  references  to  the 
Foreign  Currency  Options  Committee 
where  appropriate. 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  resf)ect  to, 
and  facilitating  transactions  in  securities 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system,  as 
well  as  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-95-77 
and  should  be  submitted  by  February 
16,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-1361  Filed  1-25-96;  8:45  am) 
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January  19.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  7,  1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
approving  this  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend 
paragraph  (b)  of  Floor  Procedure  Advice 
("Advice")  F-15.  "Minor  Infractions  of 
Position/Exercise  Limits  and  Hedge 
Exemptions,"  to  indicate  that  the 
maximiun  allowable  position  for  each 
option  contract  "hedged"  by  100  shares 
of  stock  or  securities  convertible  into 
the  stock  will  be  three  times,  instead  of 
twice,  the  standard  position  and 
exercise  limit  of  the  option.'  The 
proposed  amendment  to  Advice  F-1 5 
will  make  Advice  F-15  consistent  with 


>  Position  limits  impose  e  ceiling  on  the  aggregate 
number  of  option  contracts  on  the  same  side  of  the 
market  that  an  investor,  or  group  of  investors  acting 
in  concert,  may  hold  or  write.  Exercise  limits 
impose  a  ceiling  on  the  aggregate  long  positions  in 
option  contracts  that  an  investor,  or  group  of 
investors  acting  in  concert,  can  or  will  have 
exercised  within  five  consecutive  business  days. 


a  proposal  approved  previously  by  the 
Commission  which  expands  the 
maximum  allowable  hedge  exemption 
for  equity  options  to  three  times  the 
standard  limit  of  the  option. 2 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  the  PHLX, 
and  at  the  Commission. 

n   Self-Regulatory  Organization's 
Statprnpnf  of  the  Purpose  of,  and 
Statiiturv  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Recently,  the  Commission  approved 
proposals  by  various  options  exchanges, 
including  the  PHLX,  to  create  two 
additional  tiers  of  equity  option  position 
and  exercise  limits  and  to  expand  the 
equity  option  hedge  exemption  from 
two  times  to  three  times  the  applicable 
position  limit  for  the  option.^  "The 
PHLX's  equity  option  hedge  exemption, 
which  is  contained  in  Commentary  .07 
to  PHLX  Rule  1001,  "PosiUon  Limits," 
was  adopted  originally  on  a  pilot  basis, 
and  recently  was  permanently  approved 
by  the  Commission.*  The  equity  hedge 
exemption  applies  where  each  option 
contract  is  "hedged"  by  100  shares  of 
stock  or  securities  convertible  into  such 
stock,  (in  the  case  of  an  adjusted  option, 
the  number  of  shares  at  option),  as 
follows:  (1)  long  call  and  short  stock;  (2) 
short  call  and  long  stock;  (3)  long  put 
and  long  stock;  and  (4)  short  put  and 
short  stock. 

Advice  F-15  was  adopted  in  1993. s 
Paragraph  (a)  of  Advice  F-15  provides 


'  See  Securities  Exchange  Act  Release  No.  36409 
(October  23,  1996),  60  fR  55399  (October  31,  1995) 
(order  approving  File  Nos.  SR-NYSE-95-31;  SR- 
PSE-95-25:  SR-Amex-95-^2;  and  SR-PHLX-95- 
71)  ("Hedge  Exemption  Order").  See  also  Securities 
Exchange  Act  Release  No.  36371  (October  13,  1995), 
60  FR  54269  (October  20,  1995)  (order  approving 
File  No.  SR-CBOE-95-42). 

<  See  Securities  Exchange  Act  Release  No.  35738 
(May  18.  1995),  60  FR  27573  (May  24.  1995)  (order 
approving  File  Nos.  SR-Amex-95-13;  SR-CBOE- 
95-13;  SR-NYSE-95-04;  SR-PSE-95-05;  and  SR- 
PHLX-95-10). 

'Securities  Exchange  Act  Release  No.  32423 
(June  7,  1993).  58  FR  32976  (June  14,  1993)  (order 
approving  File  No.  SR-PHLX-92-21). 


for  a  fine  for  violations  of  the 
Exchange's  position  and  exercise  limits 
which  do  not  exceed  the  position  and 
exercise  limits  by  more  than  5%. 
Paragraph  (b)  of  Advice  F-15  governs 
the  equity  option  hedge  exemption, 
with  paragraph  (b)(1)  requiring  the  filing 
of  a  hedge  exemption  report  and 
paragraph  (b)(ii)  providing  for  a  fine  if 
an  option  position  is  not  reduced  when 
the  stock  side  to  a  hedge  exemption  is 
decreased. 

The  PHLX  proposes  to  amend  Advice 
F-1 5(b)  to  reflect  the  recent  expansion 
of  the  equity  option  hedge  exemption,^ 
which  was  inadvertently  omitted  from 
the  PHLX's  proposal  to  expand  the 
equity  option  hedge  exemption. 
Specifically,  the  PHLX  proposes  to 
amend  Advice  F-15  to  provide  that  the 
equity  hedge  exemption  permits 
positions  up  to  three  times  the 
applicable  equity  option  position  limit, 
rather  than  two  times  the  applicable 
equity  option  position  limit. 

The  PHLX  notes  that  because  Advice 
F-15  contains  a  fine  schedule  which  is 
administered  pursuant  to  the  PHLX's 
minor  rule  violation  enforcement  and 
reporting  plan  ("Minor  Rule  Plan"),^  the 
proposal  necessarily  amends  the 
Exchange's  ivlinor  Rule  Plan.  Since  the 
equity  option  hedge  exemption  has 
already  been  expanded  to  three  times 
the  position  Umit,^  the  PHLX  believes 
that  the  proposal  does  not  raise  new 
regulatory  issues;  rather,  the  Exchange 
believes  that  the  proposal  enhances 
investors'  hedging  abilities  by  correcting 
Advice  F-15  to  correspond  to  PHLX 
Rule  1001,  as  amended  by  the  Hedge 
Exemption  Order. 

The  PHLX  believes  that  increasing  the 
maximum  levels  of  the  automatic  hedge 
exemption  should  provide  greater  depth 
and  liquidity,  and,  hence,  greater 
protection  to  investors  against  market 
declines.  Because  the  proposal  codifies 
the  expanded  exemption  in  Advice  F- 


^  See  Hedge  Exemption  Order,  supra  note  2. 

'The  PHLX's  Minor  Rule  Plan,  codified  in  PHLX 
Rule  970,  "Floor  Pnx:edure  Advices:  Violations, 
Penalties,  and  Procedures,"  contains  Advices  with 
accompanying  fine  schedules.  Pursuant  to 
paragraph  (c)(1)  of  Rule  19d-l  under  the  Act,  a  self- 
regulatory  organization  ("SRO")  is  required  to  file 
promptly  with  the  Commission  notice  of  any 
"fmal"  disciplinary  action  taken  by  the  SRO. 
Pursuant  to  paragraph  (c)(2)  of  Rule  19d-1,  any 
disciplinary  action  taken  by  the  SRO  for  violation 
of  an  SRO  rule  that  has  been  designated  a  minor 
rule  violation  pursuant  to  the  plan  shall  not  be 
considered  "final"  for  purposes  of  Section  19(d)(1) 
of  the  Act  if  the  sanction  imposed  consists  of  a  Tine 
not  exceeding  $2500  and  the  sanctioned  person  has 
not  sought  an  adjudication,  including  a  hearing,  or 
otherwise  exhausted  his  or  her  administrative 
remedies.  By  deeming  unadjudicated  minor 
violations  as  not  Tmal.  the  Commission  permits  the 
SRO  to  report  violations  on  a  periodic  (quarterly), 
as  opposed  to  immediate,  basis. 

'  See  Hedge  Exemption  Order,  supra  note  2. 
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15.  ihe  PHLX  believer  mat  the  proposa. 
is  consistent  with  Section  6(b)  of  the 
Act.  in  general,  and,  in  particular,  with 
Section  6(b)(5)  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  protect  investors  and 
the  public  interest  by  incorporating  the 
new,  broader  equity  hedge  exemption  in 
to  the  Exchange's  Minor  Rule  Plan. 

(B)  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  beUeve  that  the 
proposed  rule  change  will  impose  an 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comwents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act  in  order  to 
promptly  correct  Advice  F-15  to  reflect 
the  expanded  equity  option  hedge 
exemption  approved  in  the  Hedge 
Exemption  Order  and  to  clarify  the 
apphcation  of  the  Minor  Rule  Plan  to 
the  exemption. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6fb)(5)  in  that  it 
is  designed  to  protect  investors  and  the 
public  interest  and  to  facilitate 
transactions  in  securities.^  Exchange 
Rule  1001.  Commentary  .07  and  Advice 
F-15(b)  set  forth  an  exemption  from 
equity  option  position  and  exercise 
limits  for  equity  options  hedge  by  100 
shares  of  stock  or  securities  convertible 
into  the  stock.  In  the  Hedge  Exemption 
Order,  the  Commission  approved  a 
proposal  to  amend  PHLX  Rule  1001. 
Commentary  .07,  to  expand  the     ■ 
maximum  allowable  hedged  position  for 
equity  options  to  three  times  the 
standard  position  and  exercise  limit  of 
the  option.  However,  a  corresponding 
amendment  to  Advice  F-15(b)  was 
inadvertently  omitted  from  the  PHLX's 
proposal  to  amend  PHLX  Rule  1001. 
Commentary  .07. 

The  Commission  believes  that  the 
proposal  protects  investors  and  the 


public  interest  by  making  Advice  F- 
15(b)  consistent  with  PHLX  Rue  1001, 
Commentary  .07.  as  amended  by  the 
Hedge  Exemption  Order,  thereby 
clarifying  the  Exchange's  rules  and 
eliminating  potential  confusion. 
Specifically,  the  proposal  amends 
Advise  F-15(b)  to  indicate  that  the 
maximum  allowable  position  for  each 
option  contract  hedge  by  100  shares  of 
stock  or  securities  convertible  into  the 
stock,  will  he  three  times,  instead  of 
twice,  the  standard  position  and 
exercise  limit  of  the  option. 

As  the  Commission  found  in  the 
Hedge  Exemption  Order,  the 
Commission  believes  that  the  proposal 
to  expand  the  hedge  exemption  is  an 
appropriate  method  to  accommodate  the 
needs  of  options  market  participants.  By 
increasing  the  hedge  exemption,  the 
Commission  continues  to  believe  that 
large  hedge  funds  and  institutional 
accounts  will  be  provided  with  the 
means  necessary  to  adequately  hedge 
their  stock  holdings  without  adding  risk 
to  the  options  market.  Based  on  the 
PHLX's  experience,  the  Commission 
believes,  as  it  concluded  in  the  Hedge 
Exemption  Order,  that  the  increased 
equity  option  hedge  exemption  should 
result  in  little  or  no  additional  risk  to 
the  marketplace.'" 

In  addition,  the  Commission  believes 
that  it  is  appropriate  to  continue  to 
administer  Advice  F-15,  as  amended, 
pursuant  to  the  PHLX's  Minor  Rule 
Plan.  Under  the  proposal,  violations  of 
the  hedge  exemption  continue  to  be 
objective  in  nature  and  easily  verifiable; 
therefore,  the  enforcement  of  the 
expanded  hedge  exemption  should  not 
entail  the  complicated  factual  and 
interpretive  inquiries  associated  with 
more  sophisticated  disciplinary  actions. 
Accordingly,  the  Commission  believes 
that  violations  of  the  equity  option 
hedge  exemption  continue  to  lend 
themselves  to  the  use  of  the  PHLX's 
Minor  Rule  Plan  and  the  fines  provided 
for  in  Advice  F-15. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  the  proposal 
clarifies  the  PHLX's  rules  by  making 
Advice  F-15(b)  consistent  with  PHLX 
Rule  1001,  Commentary  .07.  In  addition. 


the  proposal  does  not  raise  any  new 
regulatory  issues  since  the  Commission 
previously  approved  an  identical 
amendment  to  PHLX  Rule  1001, 
Commentary  .07.  Accordingly,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  16,  1996. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PHLX-95- 
87)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  9&-1362  Filed  1-25-96;  8:45  am] 
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•15  U.SC.  §78f(b)(5)  (1988  ft  Supp.  V  1993). 


>°The  Commission  notes  that  to  the  extent  the 
potential  for  manipulation  increases  tiecauae  of  the 
expanded  hedge  exemption,  the  Commission 
believes  that  the  PHLX's  surveillance  programs  will 
be  adequate  to  detect  as  well  as  to  deter  attempted 
manipulative  activity.  The  Commission  will,  of 
course,  continue  to  monitor  the  PHUC's 
surveillance  progra^ns  to  ensure  that  problems  do 
not  arise. 


<>  15  U.S.C.  §78s(b)(2)  (1982). 
'»  17  CFR  200.30-3(a)(12)  (1995). 
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[Release  No.  34-36745;  File  No  SP  Phix 
95-38] 

Self-Regulatory  O-ganizations   Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange.  Inc  .  Reiatmg  to  an  Increase 
in  Position  .kx;  Exercise  Lirnits  on  the 
Phlx  National  Ove'the-Counter  Index 

January  19,  1996. 
L  Introduction 

On  September  25,  1995,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
increase  the  position  '  and  exercise 
limits*  for  options  ("XOC")  on  the 
Phlx's  National  Over-the-Counter  Index 
("Index")5  fttim  17.000  to  25,000 
contracts. 

The  proposed  rule  change  appeared  in 
the  Federal  Register  on  November  14, 
1995.^  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  Phlx's  proposal. 

n.  Background  and  Description 

On  May  17,  1985,  the  Commission 
approved  the  Exchange's  proposal  to  list 
and  trade  options  on  the  Index.'' 
According  to  the  Phlx,  trading  volume 
on  the  Index  has  increased  sharply  since 
1991,  and  consistently  since  1993. ^ 

The  Exchange  recently  conducted  a 
"two-for-one  spHt"  of  the  Index,  which 
effectively  reduced  the  value  of  the 
Index  to  one-half  of  its  previous  value.^ 
In  accounting  for  the  split,  the  Phlx 
doubled  the  position  and  exercise  limits 


>  15  U.S.C.  S78s(b)(l)  (1988). 

2  17  CFR  240.19b-4  (1994). 

'Position  limits  impose  a  ceiling  on  the  aggregate 
numt)er  of  option  contracts  on  the  same  side  of  the 
market  that  an  investor,  or  group  of  investors  acting 
in  concert,  may  hold  or  write.  See  Phlx  Rule 
100IA(a)(ii). 

*  Exercise  limits  impose  a  ceiling  on  the  aggregate 
long  positions  in  option  contracts  that  an  investor, 
or  group  of  investors  acting  in  concert,  can  or  will 
have  exercised  within  five  consecutive  business 
days.  See  Phlx  Rule  1002A. 

'The  Index  is  a  capitalization-weighted  market 
index  composed  of  the  100  largest  capitalized 
stocks  trading  over-the-counter. 

'See  Securities  Exchange  Act  Release  No.  36461 
(November  6.  1995).  60  FR  57257  (November  14. 
1995). 

'See Securities  Exchange  Act  No.  22044  (May  17, 
1985),  50  FR  21532  (May  24,  1985)  (File  Nos.  SR- 
Phlx-84-28  and  SR-Phlx-85-11). 

*  According  to  the  Exchange,  XOC  volume  for  the 
period  January-June  1995  was  167,894  contracts, 
compared  to  158,228  contracts  for  the  period 
January-June  1993. 

"See  Securities  Exchange  Act  Release  No.  36577 
(Decemlwr  12,  1995)  (order  approving  File  No.  SR- 
Phlx-95-61). 


applicable  to  the  XOC  from  17,000 
contracts  >°  to  34,000  contracts  until  the 
last  expiration  then  trading,  which  is 
the  June  1996  expiration. 

In  the  absence  of  the  proposed  rule 
change,  following  the  expiration  of  the 
June  1996  option  series,  the  XOC's 
position  limit  would  revert  to  the  17,000 
contract  level.  At  this  limit,  with  the 
Index  at  a  post-split  value  of  424, '^  the 
aggregate  dollar  value  of  the  maximum 
permissible  XOC  position  would  be 
approximately  $721  million. '^  In 
comparison,  with  the  limit  raised  to 
25,000  contracts,  the  aggregate  dollar 
value  of  the  maximum  permissible  XOC 
position  would  be  approximately  $1 
billion. '3  xhe  Exchange  believes  that 
even  with  the  increased  position  limit, 
the  Index's  value  compares  with  the 
values  of  other  exchanges'  broad-based 
index  options,'*  as  well  as  its  own.'^ 
Moreover,  as  most  broad-based  index 
options  have  position  limits  of  at  least 
25,000  contracts,'^  with  certain 
products  trading  with  higher  limits,'^ 
the  proposed  rule  change  is  intended  to 
keep  the  Phlx  in  line  with  the  position 
limits  of  index  options  traded  on  other 
exchanges. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5),'8  in  that 


'"See  Securities  Exchange  Act  Release  No.  33634 
(February  17,  1994).  59  FR  9263  (February  25.  1994) 
(order  approving  increase  in  position  and  exercise 
limits  on  Index  from  10,000  to  17,000  contracts) 
(File  No.  SR-Phlx-93-07). 

"This  value  of  the  Index  was  recorded  on 
December  19.  1995. 

"The  aggregate  dollar  value  of  the  maximum 
permissible  XOC  position  is  calculated  by 
multiplying  the  Index  value  by  the  multiplier  by  the 
position  limit  as  follows: 
424x100x1 7,000=$720,800,000 

"424xl00x25,000=$1.060,000,000 

'*These  values  were  recorded  on  June  27,  1995: 

CBOE;  OEX  520x100x25.000=$!, 300,000.000 
CBOE:  SPX  545x1 00X45,000=$2.452.500.000 
CBOE:  RUT  281xl00x50.000=$1.405.000.000 
CBOE:  NDX     534xl00x25.000=$l, 335.000.000 
Amex:  XMl  477xl00x34,000=$1.621,800.000 
PSE:  WSX  363x100x37,500=51, 361, 250.000 
NYSE:  NYA  292xl00x45.000=$l,314,000.000 
"VLE  518xl00x25,000=$l,295,000.000 
TPX  482xl00x25,000=$l,205.000,000 
'*See,  e.g..  American  Stock  Exchange.  Inc.'s 
f 'Amex")  EUR— 25.000  contracts,  HKO— 25,000 
contracts.  |PN— 25,000  contracts;  and  Chicago 
Board  Options  Exchange,  Inc's  ("CBOE")  NDX — 
25,000  contracts. 

"See.  e.g.,  CBOE's  SPX— 45,000  contracts, 
RUT— 50,000  contracts;  Amex's  XII — 45,000 
contracts,  XMl — 34,000  contracts;  and  New  York 
Stock  Exchange.  Inc.'s  ("NYSE")  NYA  and  NNA— 
45,000  contracts  each. 

•»  15  U.S.C.  §78f(b)  (1988). 


it  should  help  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market,  promote  just  and 
equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest. 

In  analyzing  and  reviewing  specific 
position  and  exercise  limits  proposed  by 
the  options  exchanges,  the  Commission 
has  attempted  to  balance  two  competing 
concerns.  First,  limits  must  be 
sufficiently  low  to  prevent  investors 
from  disrupting  the  underlying  cash 
market.  Second,  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  unnecessarily  discourage 
participation  in  the  options  market  by 
institutions  and  other  investors  who 
have  substantial  hedging  needs  or  to 
prevent  specialists  and  market  makers 
from  adequately  meeting  their 
obligations  to  maintain  fair  and  orderly 
markets. 

The  Commission  believes  that  the 
proposed  increase  in  position  and 
exercise  limit^o  25.000  contracts  '^ 
should  increase  the  depth  and  liquidity 
of  the  XOC  market  without  significantly 
increasing  concerns  regarding 
intermarket  manipulations  or 
disruptions  of  the  markets  for  the 
options  or  the  underlying  securities. 
The  Commission  has  previously  stated 
that  markets  with  active  and  deep 
trading,  as  well  as  broad  public 
owrnership,  are  more  difficult  to 
manipulate  or  disrupt  than  less  active 
markets  with  smaller  public  floats.^"  In 
this  regard,  the  Commission  notes  that 
the  Index  is  a  broad-based  index 
consisting  of  the  100  largest  capitalized 
stocks  trading  over-the-counter 
("OTC").  Moreover,  the  Phlx's 
maintenance  requirements  ensure  that  " 
the  Index  will  not  contain  a  large 
number  of  thinly-capitalized,  low- 
priced  securities  with  small  public 
floats  and  low  trading  volumes.^' 
Accordingly,  given  the  size  and  breadth 
of  the  Index,  the  Commission  does  not 
believe  that  increasing  the  position  and 
exercise  limits  for  the  Index  will 
substantially  increase  the  Index's 
susceptibility  to  manipulation  or 
increase  the  potential  for  disruption  in 
the  markets  for  the  underlying 
securities. 

In  addition,  the  Exchange's 
surveillance  program  will  continue  to  be 
applicable  to  the  trading  of  XOC  options 
and  should  detect  and  deter  any  trading 


'*The  Commission  again  notes  that  the 
Exchange's  proposal  will  not  be  implemented  until 
after  the  June  1996  expiration. 

^''  See.  e.g..  Securities  Exchange  Act  Release  No. 
31330  (October  16.  1992).  57  FR  48408  (October  23, 
1992). 

"  See  Securities  Exchange  Act  Release  No.  22026 
(May  8,  1985).  50  FR  20310  (May  15.  1985). 
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abuses  arising  from  the  Index's 
increased  position  and  exercise  limits. 

Lastly,  the  Exchange  submitted  data 
comparing  the  Index  to  several  other 
broad-based  indexes,  including  the 
CBOE's  Nasdaq  100  Index,  which  is 
comprised  of  OTC  stocks  similar  to 
those  companies  in  the  XOC.**  The 
Commission  believes  that  the 
comparative  data  confirms  that  the 
proposed  increase  in  the  Index's 
position  and  exercise  limits  to  25.000 
contracts  are  comparable  to  those  of 
similar  indexes  which  trade  on  other 
options  exchanges. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  Phlx's 
proposal  to  increase  the  position  and 
exercise  limits  of  the  Index  from  17.000 
to  25.000  contracts  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  theilunder.  In 
addition,  the  Commission  notes  that  the 
change  in  position  and  exercise  limits 
on  the  XOC  does  not  become  effective 
until  after  the  expiration  of  the  June 
1996  option  series. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-Phlx-95-38) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  96-1363  Filed  1-25-96;  8:45  am) 
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[Release  No.  34-36744;  File  No.  SR-Ptilx- 
95-02] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  PHLX  OTC  Industrial 
Average  Index 

January  19,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  December 
21.  1995.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
nied  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  29,  1995,  the  Exchange 
filed  with  the  Commission  Amendment 
No.  1  to  the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  options  on  the  Phlx  OTC 
Industrial  Average  Index  ("OTC 
Industrial  Index"  or  "Index"),  a  price 
weighted  index  developed  by  the  Phlx 
composed  often  of  the  largest  stocks,  by 
capitalization,  traded  through  the 
National  Association  of  Securities 
Dealers  Automated  Quotations  system 
and  are  reported  national  market  system 
securities  ("NASDAQ/NMS").  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 


concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section.{A).  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(Al  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Phlx  proposes  to  list  for  trading 
an  European-style  option  ■•  on  the  Phlx 
OTC  Industrial  Average  Index  which  is 
composed  of  ten  of  the  largest 
capitalized  common  stock  issues  traded 
through  NASDAQ/NMS  representing 
diversified  industries  including 
Telecommunications,  Pharmacetuicals, 
Semiconductors,  and  Data  Processing.' 

The  Phlx  believes  there  are  numerous 
benefits  to  listing  the  OTC  Industrial 
Index  options.  First,  the  Exchange 
believes  that  the  OTC  Industrial  Index 
will  appeal  to  individual  investors  as 
well  as  program  and  basket  traders 
because  the  Index  reflects  the  direction 
and  pricing  of  some  of  the  nation's  most 
important  and  heavily  traded 
companies.  These  stocks  are  frequently 
found  in  investor  and  trader  portfolios 
alike.  Second,  because  the  OTC 
Industrial  Index  is  based  on  a  relatively 
small  number  of  actively  traded  stocks, 
replication  of  the  Index  for  hedging 
purposes  with  underlying  stocks  can  be 
readily  accomplished  with  complete 
accuracy.  Third,  the  Exchange  does  not 
believe  that  the  OTC  Industrial  Index 
will  be  susceptible  to  manipulation 
because  the  stocks  comprising  the  OTC 
Industrial  Index  are  some  of  the  largest 
and  most  widely  held  common  stocks. 
Furthermore,  all  of  the  component 
stocks  in  the  Index  are  options  eligible 
and  have  overlying  options  currently 
trading. 

The  formula  for  calculating  the  OTC 
Industrial  Index  is  as  follows: 


Index  Value  = 


SPl-^SP2-^SP3-^ +SP13 

divisor 
SP  -  the  stock  price  of  each  component. 


xlOO 


'^  See  also  supra  notes  14-15. 

"15  U.S.C.  S  788(b)(2)  (1988). 
"17  CFR  200.3O-3(a)(12)  (1994). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240  19b-4. 

'The  Exchange  amended  the  proposed  rule 
diange  to  indicate  that  the  Index  will  be  treated  as 


a  narrow  based  index.  See  Letter  from  Nandita 
Yagnil(.  New  Product  Development.  Phlx,  to  )ohn 
Ayanian.  Attorney.  Office  of  Marliet  Supervision 
(■"OMS").  Division  of  Market  Regulation  ("Market 
Regulation"),  Commission,  dated  Decemt)er  27, 
1995  ("Amendment  No.  1"). 


*  European-style  options  can  be  exercised  only 
during  a  specific  time  period  prior  to  expiration  of 
the  options. 

'  The  components  of  the  Index  are:  Amgen.  Inc.; 
Applied  Materials:  Bay  Networks,  Inc.;  CISCO 
Systems;  Intel  Corp.;  Microsoft  Corp.;  MCI 
Communications;  Oracle  Corp.;  Sun  Microsystems; 
and  Tele  Conununications,  Inc. 
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The  current  price  of  each  component 
issue  is  added  and  muhiplied  by  100 
shares  to  determine  the  current 
aggregate  market  value  of  the  issues  in 
the  Index.  To  compute  the  current  Index 
value,  the  aggregate  market  value  is 
divided  by  the  divisor.  The  Index  value 
was  set  at  a  starting  value  of  150  as  of 
November  1,  1995. 

In  order  to  maintain  continuity  in  the 
value  of  the  Index,  the  Index  divisor 
will  be  adjusted  for  changes  in 
capitalization  of  any  of  the  component 
issues  resulting  from,  among  other 
things,  mergers,  acquisitions,  delistings, 
and  substitutions.  Adjustments  in  the 
value  of  the  Index  which  are 
necessitated  by  the  addition  and/or  the 
deletion  of  an  issue  from  the  Index  are 
made  by  adding  and/or  subtracting  the 
market  value  (price  times  shares 
outstanding)  of  the  relevant  issues.  The 
value  of  the  Index  as  of  the  close  of 
trading  on  Friday,  January  4,  1996  was 
279.27. 

The  Index  value  will  be  updated 
dynamically  at  least  once  every  15 
seconds  during  the  trading  day.  The 
Phlx  has  retained  Bridge  Data,  Inc.  to 
compute  and  do  all  necessary 
maintenance  of  the  Index.  Pursuant  to 
Phlx  Rule  llOOA,  updated  Index  values 
will  be  disseminated  and  displayed  by 
means  of  primary  market  prints  reported 
by  the  Consolidated  Tape  Association 
and  over  the  facilities  of  the  Options 
Price  Reporting  Authority.  The  Index 
value  will  also  be  available  on  broker/ 
dealer  interrogation  devices  to 
subscribers  of  the  option  information. 

In  accordance  with  Phlx  Rule  1009A, 
if  any  change  in  the  nature  of  any  stock 
in  the  Index  occurs  as  a  result  of 
delisting,  merger,  acquisition  or 
otherwise,  the  Exchange  will  take 
appropriate  steps  to  delete  that  stock 
from  the  Index  and  replace  it  with 
another  stock  which  the  Exchange 
believes  would  be  compatible  writh  the 
intended  market  character  of  the  Index. 
In  making  replacement  determinations, 
the  Exchange  will  also  take  into  account 
the  capitalization,  liquidity,  and 
volatility  of  a  particular  stock. 

The  Exchange  represents  that  all  of 
the  stocks  comprising  the  Index  are 
options  eligible^  and  have  overlying 
options  currently  trading.  At  least  90% 


'The  Phlx's  options  listing  standards,  which  are 
uniform  among  the  options  exchanges,  provide  that 
a  security  underlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  the 
public  float  must  be  at  least  7,000,000  shares;  (2) 
there  must  be  a  minimum  of  2,000  stockholders;  (3) 
trading  volume  in  the  U.S.  must  have  been  at  least 
2.4  million  over  the  preceding  twelve  months;  and 
(4)  the  U.S.  market  price  must  liave  been  at  least 
$7.50  for  a  majority  of  the  business  days  during  the 
preceding  three  calendar  months.  See  Phlx  Rule 
1009,  Commentary  .01. 


of  the  component  issues,  by  weight,  and 
80%  of  the  number  of  stocks,  must  be 
options  eligible  at  all  times.^  If  at  any 
time  the  Index  does  not  meet  the  90%/ 
80%  requirement,  the  Exchange  will 
submit  a  Rule  19b— 4  filing  to  the 
Commission  before  opening  any  new 
series  of  options  on  the  Index  for 
trading.  Additionally,  if  at  any  time,  the 
Exchange  determines  to  increase  to 
more  than  thirteen  or  decrease  to  fewer 
than  seven,  the  number  of  component 
issues  in  the  Index,  the  Exchange  will 
submit  a  new  Rule  19b— 4  filing. 

The  settlement  value  for  the  Index 
options  will  be  based  on  the  opening 
values  of  the  component  securities  on 
the  date  prior  to  expiration.  Index 
options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month,  and  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

The  Phlx  proposes  to  employ  the 
same  position  and  exercise  limits 
applicable  to  the  Exchange's  other 
narrow-based  indexes  pursuant  to  Phlx 
Rule  100lA(b)(i)  and  1002A, 
respectively.  Exercise  prices  will  be 
initially  set  at  5  point  intervals  and 
additional  exercise  prices  will  be  added 
in  accordance  with  Phlx  Rule  llOlA(a). 

As  with  the  Exchange's  other  indexes, 
the  multiplier  for  options  on  the  OTC 
Industrial  Index  will  be  100.  The  OTC 
Industrial  Index  options  will  trade  from 
9:30  a.m.  to  4:10  p.m.  eastern  time. 

The  Phlx  will  trade  consecutive  and 
cycle  month  series  pursuant  to  Phlx 
Rule  1101  A.  Specifically,  there  will  be 
three  expiration  months  from  the 
March,  June.  September.  December 
cycle  plus  two  additional  near-term 
months  so  that  the  three  nearest  term 
months  will  always  be  available. 

OTC  Industrial  Index  options  will  be 
traded  pursuant  to  current  Phlx  rules 
governing  the  trading  of  index  options.* 
The  Exchange  notes  that  procedures 
currently  used  to  monitor  trading  in 
each  of  the  Exchange's  other  index 
options  will  also  be  used  to  monitor  the 
trading  of  options  on  the  OTC  Industrial 
Index.  These  procedures  included 
having  complete  access  to  trading 
activity  in  the  underlying  securities 
which  are  all  traded  on  the  NYSE  via 
the  Intermarket  Surveillance  Group 
Agreement  ("ISC  Agreement")  dated 


'Telephone  conversation  between  Michele 
Weisbaum.  Associate  General  Counsel,  Phlx.  and 
[ohn  Ayanian.  Attorney.  OMS,  Market  Regulation, 
Commission,  on  January  18,  1996. 

"See  Phlx  Rules  lOOOA  through  1103A,  and  1000 
through  1070. 


July  14,  1983,  as  amended  on  January 
29.  1990. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  tathe  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 


»15U.S.C.  §78f(b)(5)(1988). 
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available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  {he  PHLX.  All  submissions 
should  refer  to  SR-Phlx-95-92  and 
should  be  submitted  by  February  16, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 

jFR  Doc.  96-1364  Filed  1-25-96;  8:45  am) 
aauNG  COM  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000180] 

Enterprise  Fund,  LP.;  Notice  of  Filing 
of  Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1995))  by 
Enterprise  Fund.  L.P.,  150  North 
Meramec.  Clayton,  Missouri  63105- 
3753  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
Seq.).  and  the  Rules  and  Regulations 
promulgated  there  under.  Enterprise 
Fund.  L.P.,  is  a  Delaware  limited 
partnership.  The  Fund  investments  will 
be  made  primarily  in  small  business 
concerns  located  in  the  St.  Louis, 
Missouri  metropolitan  area.  Enterprise 
Fund,  L.P.  may  also  consider 
investments  in  the  Eastern  Missouri  and 
Southern  Illinois  regions,  and  the  Fund 
may  make  a  limited  number  of 
investments  in  businesses  located 
within  a  250-mile  radius  of  St.  Louis. 

The  General  Partner  of  Enterprise 
Fund,  L.P.  is  Enterprise  Capital 
Management,  Inc.  The  president  of  the 
General  Partner  is  Joseph  D.  Garea.  Mr. 
Garea  has  extensive  experience  in 
banking,  finance,  and  investment 
analysis. 

Enterprise  Fund,  L.P.  will  begin 
operations  with  committed  capital  of 
$10,050,000  and  will  be  a  source  of 
equity  and  debt  financings  for  qualified 
small  business  concerns.  The  SBIC  GP 
will  not  engage  in  any  business  other 
than  serving  as  general  partner  of  the 


">17  CFR  2O0.3O-3(a)(12). 


applicant.  The  applicant  will  operate 
without  SBA  leverage.  The  following 
limited  partners  will  own  10  jjercent  or 
more  of  the  proposed  SBIC: 

Name  and  Percentage  of  Ownership 

General  Artierican  Insurance  Co.,  c/o 

Leonard  Rubenstein,  700  Market 

Street,  St.  Louis,  MO  63101:  30% 
Enterbank  Holdings,  Inc.,  c/o  James  C. 

Wagner,  150  N.  Meramec,  Clayton, 

MO  63105:  10% 

Investments  are  contemplated  in 
various  manufacturing,  distribution,  and 
service  businesses  where  the  portfolio 
company's  position  offers  growth 
potential  through  increased  market 
share  or  growth  in  the  market  or  niche. 
No  industry  is  specifically  targeted  or 
excluded;  however,  the  mix  of  portfolio 
companies  is  expected  to  mirror  the 
general  business  population  of  the 
region.  Investments  in  high  technology 
companies,  restaurants,  or  companies  in 
those  industries  prohibited  in  the 
regulations  promulgated  by  the  SBA 
will  not  be  pursued. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  that  15  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment.  Small  Business 
Administration,  409  Third  Street,  SW, 
Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Clayton,  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies.) 

Dated:  (anuary  22,  1996. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
IFR  Doc.  96-1278  Filed  1-25-96;  8:45  ami 

BILUNQ  CODE  a02S-01-P 

[Application  No.  99000179] 

Wells  Fargo  Small  Business 
Investment  Company,  Inc.;  Notice  of 
Filing  of  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 


Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1995))  by 
Wells  Fargo  Small  Business  Investment 
Company,  Inc.,  One  Montgomery  Street, 
West  Tower,  Suite  2530,  San  Francisco, 
CA  94104  for  a  license  to  operate  as  a 
small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended,  (15 
U.S.C.  et.  seq.),  and  the  Rules  and 
Regulations  promulgated  there  under. 
Wells  Fargo  Small  Business  Investment 
Company,  Inc.,  is  a  California 
corporation.  The  Fund's  principal 
geographic  operating  area  will  be 
California,  however  the  applicant  may 
from  time  to  time  review  selective 
opportunities  throughout  the  United 
States. 

The  applicant's  only  stockholder  is 
Wells  Fargo  Equity  Capital,  Inc.  There  is 
only  one  class  of  stock.  All  shares  have 
equal  voting  rights  regarding  dividends, 
liquidation  and  other  organic  matters, 
all  in  accordance  with  the  laws  of  the 
State  of  California.  The  stock  is  not 
subject  to  redemption.  The  responsible 
managers  of  the  applicant  are  Richard  R. 
Green.  President,  and  Steven  W.  Burge, 
Managing  Director.  Both  Mr.  Green  and 
Mr.  Burge  will  devote  as  much  of  their 
time  as  is  necessary  to  manage  the 
affairs  of  the  applicant.  Both  Mr.  Green 
and  Mr.  Burge  have  extensive 
experience  in  banking,  finance,  and 
investment  analysis. 

The  initial  capitalization  of 
$5,000,000  has  been  provided  by  Wells 
Fargo  Equity  Capital,  Inc.,  the 
applicant's  parent.  The  applicant  will 
operate  without  SBA  leverage.  The 
following  shareholders  will  own  10 
percent  or  more  of  the  proposed  SBIC: 

Name  and  Percentage  of  Ownership 

Wells  Fargo  Equity  Capital,  Inc.,  One 
Montgomery  Street,  West  Tower, 
Suite  2530,  San  Francisco,  CA  94104: 
100% 

The  applicant  intends  to  support  the 
growth  and  development  of  small 
business  concerns  in  the  State  of 
Cahfomia  through  a  focus  on  the  capital 
needs  of  small  but  viable  enterprises 
that  fall  into  the  main  stream  of 
American  business.  The  applicant 
expects  to  contribute  to  the  small 
business  community  by  establishing 
itself  as  a  reliable  source  of 
supplimentary  risk  capital  having 
different  industry  interests  and  different 
investment  criteria  than  may  be 
generally  available  in  the  market  place. 

Matters  involved  in  SBA's 
consideration  of  the  appUcation  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
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successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  that  15  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  San  Francisco,  California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies.) 

Dated:  January  22,  1996. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  96-1277  Filed  1-25-96;  8:45  ami 
BiLUNG  CODE  802S-01-P 

(Appllcatior--  Nc    9900C,n83] 

Sundance  Venture  Partners,  11  L.P.; 
Notice  o'  Fning  of  Appltcatton  for  a 
-  cense  To  Operate  as  a  Small 
ausiness  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1995))  by 
Sundance  Venture  Partners,  II  L.P.,  400 
East  Van  Buren  Street,  Phoenix.  Arizona 
85004  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.),  and  the  Rules  and  Regulations 
promulgated  there  under.  Sundance 
Venture  Partners,  II  L.P.,  is  a  Delaware 
limited  partnership.  The  business  of  the 
applicant  will  be  principally  carried  on 
in  the  State  of  Arizona  and  in  the 
Southwestern  United  States.  The 
applicant  may,  however,  make  selective 
investments  outside  the  State  of  Arizona 
and  its  target  geographical  markets  or 
participate  in  syndicated  deals  with 
other  SBICs  in  different  parts  of  the 
country. 

The  General  Partner  is  Anderson  & 
Wells  Company,  a  Delaware  corporation 
that  is  managed  by  its  three  principals, 
Gregory  S.  Anderson,  President,  Larry  J. 
Wells,  Chairman,  and  Brian  N.  Bums, 
Vice  President.  Messers.  Anderson, 
Wells,  and  Bums  have  extensive 
experience  in  venture  capital  finance. 

"The  Partnership  is  intended  to  be 
initially  capitalized  at  $30,000,000 
through  the  offering  of  Limited 


Partnership  interests  to  qualified 
investors,  with  a  minimum  to  be  raised 
in  this  offering  of  Limited  Partnership 
Interests  of  $5,000,000  and  a  maximum 
of  $30,000,000.  The  minimum 
commitment  for  each  investor  is 
$500,000,  although  exceptions  may  be 
made  by  the  General  Partner.  One 
quarter  of  each  Limited  Partner's 
commitment  will  be  paid  at  closing.  The 
balance  will  be  payable,  in  installments, 
no  earlier  than  12  months  and  no  later 
than  48  months  following  the  Iriitial 
Closing.  No  such  installment  will 
exceed  25%  of  each  Limited  Partner's 
total  capital  commitment.  The  General 
Partner,  will  make  a  capital  contribution 
of  not  less  than  1%  of  the  aggregate 
capital  contributions  of  the  Limited 
Partners.  The  SBIC  GP  will  not  engage 
in  any  business  other  than  serving  as 
general  partner  of  the  applicant. 
Sundance  Venture  Partners,  II  L.P.,  will 
begin  operations  with  committed  capital 
of  $5,000,000  and  will  be  a  source  of 
equity  financings  for  qualified  small 
business  concerns.  The  applicant 
intends  on  utilizing  The  Small  Business 
Administration's  Participating  Security 
Instrument.  The  following  limited 
partners  will  own  10  percent  or  more  of 
the  proposed  SBIC: 

Name  and  Percentage  of  Ownership 

Prudential  Securities,  Inc.,  One  Seaport 
Plaza,  New  York,  NY  10292-0131: 

99% 

The  applicant  will  invest  in  a  wide 
range  of  industries  including  technology 
based  industries,  health  care,  retail, 
distribution  and  service  businesses. 
Typically,  the  business  will  be  a  small 
company  that  is  just  beginning  to  enter 
its  target  market. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  that  15  days  from  the  date 
of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  409  Third  Street,  SW, 
Washington,  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Phoenix,  Arizona. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies.) 


Dated:  January  22. 1996. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
IFR  Doc.  96-1276  Filed  1-25-96;  8:45  am] 

BILUNG  CODE  8025-01-P 

[Application  No.  99000191] 

Mellon  Ventures,  L.P.;  Notice  of  Filing 
of  Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1995))  by 
Mellon  Ventures,  L.P.,  One  Mellon  Bank 
Center,  Rm.  151-3200,  Pittsburgh,  PA 
15258-0001  for  a  license  to  operate  as 
a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended,  (15 
U.S.C.  et  seq.],  and  the  Rules  and 
Regulations  promulgated  there  under. 
Mellon  Ventures,  L.P.,  is  a  Delaware 
limited  partnership.  The  Fund's 
operating  area  will  be  nationwide,  but 
will  focus  primarily  in  the  Mid-Atlantic 
and  South-Atlantic  states. 

The  Limited  Partners  of  the  applicant 
will  be  Mellon  Bank  N.A.  (the  "Class  B 
Limited  Partner")  and  senior  managers 
of  Mellon  Ventures,  Inc.  (the  "Class  A 
Limited  Partners").  The  sole  General 
Partner  of  the  applicant  will  be  MVM, 
L.P.  (the  "General  Partner").  The 
General  Partner  of  MVM,  L.P.  (a 
Delaware  limited  partnership)  is  MVM, 
Inc.  (a  Delaware  corporation)  whose  sole 
shareholder  and  Chief  Executive  Officer 
is  Lawrence  E.  Mock  Jr.  Mr.  Mock,  Jr. 
has  extensive  experience  in  banking, 
finance,  and  investment  analysis. 

Mellon  Ventures,  L.P.  will  initially  be 
capitalized  with  $2,500,000  of  capital 
provided  by  Mellon  Bank,  N.A.,  as  the 
Class  B  Liniited  Partner,  and  $25,000  of 
capital  provided  by  the  General  Partner. 
Class  A  Limited  Partners  will  contribute 
a  de  minimus  amount  for  their  interest. 
Additional  capital  will  be  provided  by 
the  Class  B  Limited  Partner  and  General 
Partner  as  needed  to  fund  investments 
and  in  the  discretion  of  the  Class  B 
Limited  Partner.  The  SBIC  GP  will  not 
engage  in  any  business  other  than 
serving  as  general  partner  of  the 
applicant.  The  applicant  will  operate 
without  SBA  leverage.  The  following 
limited  partners  will  own  10  percent  or 
more  of  the  proposed  SBIC: 

Name  and  Percentage  of  Ownership 

Mellon  Bank,  N.A.,  One  Mellon  Bank 
Center,  Pittsburgh,  PA  15258-0001: 
99% 
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Investments  are  contemplated  in 
various  manufacturing,  distribution,  and 
service  businesses  where  the  portfolio 
company's  position  offers  growth 
potential  through  increased  market 
share  or  growth  in  the  market  or  niche. 

Matters  involved  in  SBA's 
consid'?ration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  Third 
Street,  SW,  Washington.  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Pittsburgh,  Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies.) 

Dated:  lanuary  22,  1996. 
Don  A.  Christensen. 
Associate  Administrator  for  Investment. 
[FR  Doc.  96-1275  Filed  1-25-96;  8:45  am] 
8IUJNQ  COOe  M2S-01-P 


Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  122.»-4(d)) 
on  a  quarterly  basis.  This  rate  is  a 
weighted  average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loans.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  B'A  percent  for  the  January- 
March  quarter  of  FY  96. 

Pursuant  to  13  CFR  108.503-8(b)(4). 
the  maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  108.503-4)  shall  be  the  greater  of 
6  percent  over  the  New  York  prime  rate 
or  the  limitation  established  by  the 
constitution  or  laws  of  a  given  State. 
The  initial  rate  for  a  fixed  rate  loan  shall 
be  the  legal  rate  for  the  term  of  the  loan. 
John  R.  Cox, 

Associate  Administrator  for  Financial 
Assistance. 

fFR  Doc.  96-1346  Filed  1-25-96;  8:45  ami 
nuMOCooE  was-oi-p 


[License  9  03A)3-0178] 

D.C.  Bancorp  Venture  Capital 
Company;  Notice  of  License  Surrender 

Notice  is  hereby  given  that  D.C. 
Bancorp  Venture  Capital  Company,  901 
Main  Street,  66th  Floor,  Dallas,  Texas 
75202-2911,  has  surrendered  its  license 
to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  D.C.  Bancorp 
Venture  Captital  Co.  was  licensed  by  the 
Small  Business  Administration  on  July 
18,  1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  January 
11,  1996,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  January  16,  1996. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
IFR  Doc.  96-1345  Filed  1-25-96;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
will  require  submission  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  P.L.  96- 
511,  as  amended  (P.L.  104-13  effective 
October  1. 1995).  The  Paperwork 
Reduction  Act.  The  information 
collections  listed  below,  which  were 
published  in  the  Federal  Register  on 
December  1,  have  been  submitted  to 
OMB. 

(Call  the  Reports  Clearance  Officer  on 
(410)  965^142  for  a  copy  of  the  form(s) 
or  package(s),  or  write  to  her  at  the 
address  listed  after  the  information 
collections.) 

SSA  Reports  Clearance  Officer: 
Charlotte  S.  Whitenight 
1 .  Quarterly  Statistical  Report  on 
Recipients  and  Payments  Under  State- 
administered  Assistance  Programs  for 
Aged.  Blind  and  Disabled  (Individuals 
and  Couples)  Recipients— 0960-0130. 
The  information  collected  on  the  SSA- 
9741  is  used  to  provide  statistical  data 
on  recipients  and  assistance  payments 
under  the  SSI  State-administered  State 
supplementation  programs.  These  data 


are  needed  to  complement  the  data 
available  for  the  federally  administered 
programs  under  SSA  and  to  more  fully 
explain  the  impact  of  the  public  income 
support  programs  on  the  needy,  aged, 
blind  and  disabled.  The  respondents  are 
state  agencies  who  administer 
supplementary  payment  programs 
under  SSI. 

Number  of  Respondents:  23. 

Frequency  of  Response:  4  times 
annually. 

i4verage  Burden  Per  Response:  1  hour. 

Estimated  Annual  Burden:  92  hours. 

2.  Record  of  SSI  Inquiry— 0960-0140. 
The  information  collected  on  form  SSA- 
3462  is  used  to  document  the  earliest 
possible  filing  date  and  to  determine 
potential  eligibility  for  SSI  benefits.  The 
respondents  are  individuals  who 
inquire  about  SSI  eligibility  for 
themselves  or  another  individual. 

Number  of  Respondents:  1.200.000. 
Frequency  of  Response:  1. 
i4verage  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  100.000. 

3.  Request  for  Workers' 
Compensation/Public  Disability 
Information— 0960-0098.  The 
information  collected  on  form  SSA- 
1709  is  used  to  verify  workers' 
compensation  and  public  disability 
benefits  payment  amounts  and  to 
compute  the  correct  reduction  to  the 
disability  insurance  benefits.  The 
respondents  are  state  and  local 
governments  and/or  businesses  that 
administer  workers'  compensation  or 
other  disability  benefits. 

Number  of  Annual  Responses: 
140,000. 

Frequency  of  Response:  As  needed  to 
verify  changes  in  the  amount  of  workers 
compensation/public  disability  benefits. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  35.000 
hours. 

4.  Employee  Work  Activity 
Questionnaire— 0960-0483.  The 
information  collected  on  form  SSA- 
3033  is  used  to  determine  if  a  disability 
claimant  has  or  has  not  either  engaged 
in  substantial  gainful  activity  or 
received  a  non-specific  subsidy.  Such  a 
determination  is  necessary  in  evaluating 
a  claimant's  eligibility  for  Social 
Security  disability  benefits.  The 
respondents  are  current  or  former 
employers  of  disability  claimants. 

Number  of  Respondents:  12.500. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  3,125 
hours.  ' 

5.  Followup  Survey  for  the  Project 
Network  Evaluation— 0960-NEW. 


UMI 


l^roject  Network  is  a  demonstration 
project  that  tests  alternative  approaches 
to  assisting  people  with  disabilities  in 
finding  and  maintaining  employment. 
Followup  information  collected  from 
project  participants  (treatment  and 
control  group  members)  will  be  used  to 
evaluate  the  extent  to  which  the 
different  demonstration  service-delivery 
systems  assisted  people  with  disabilities 
to  find  and  maintain  employment.  The 
respondents  are  selected  participants  in 
the  initial  Project  Network  survey. 

Number  of  Respondents:  1,579. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  90 
minutes. 

Estimated  Annual  Burden:  2,369 
hours. 

Social  Security  Administration 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  OMB  and  SSA  at  the  following 
addresses: 

(OMB),  Office  of  Management  and 
Budget.  OIRA,  Attn:  Laura  Oliven, 
New  Executive  Office  Building,  Room 
10230.  Washington,  D.C.  20503. 
(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  Charlotte  S. 
Whitenight,  6401  Security  Blvd.  1-A- 
21  Operations  Bldg,,  Baltimore,  MD 
21235  I 

Dated:  January  18,  1996. 
Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

IFR  Doc.  96-966  Filed  1-25-96;  8:45  am] 

BILUNG  COOE  4190-29-^ 


Notice  of  Senior  Executive  Service 
Performance  Review  Board 

Title  5,  U.S.  Code.  Section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978, 
Public  I.aw  95—454,  requires  that  the 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

The  following  persons  will  serve  on 
the  Performance  Review  Board  which 
oversees  the  evaluation  of  performance 
appraisals  of  Senior  Executive  Service 
members  of  the  Social  Security 
Administration: 
Kathleen  M.  Adams 
Horace  J.  Dickerson,  Jr. 
Gilbert  C.  Fisher 
Randolph  W.  Gaines 
Armando  A.  Gonzalez 
Eve  Hilgenberg 
David  Jenkins 


Antonia  Lenane 
Gordon  Sherman 
Barbara  Sledge 
Dale  W.  Sopper 

Dated:  January  11,  1996. 
Ruth  A.  Pierce. 

Deputy  Commissioner  for  Human  Resources. 
IFR  Doc.  96-1324  Filed  1-25-96;  8:45  ami 
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OEPAPTMENT  OF  STATE 
[Pub.  c  No!.ce2295] 

Clearance  :  '  Collections  of  Information 
T  h  f  c  u  g  n  :  h  c  O  f f  ice  Of  Management  and 

Budget 

AGENCY:  Office  of  Protocol,  Department 
of  State. 

ACTION:  Request  for  public  comment. 
The  Department  of  State  proposes  to 
submit  the  following  public  information 
collection  requirements  to  OMB  for 
review  and  clearance  under  "The 
Paperwork  Reduction  Act  of  1995."  44 
use  Chapter  35.  as  amended. 

SUMMARY:  In  order  to  extend  privileges 
and  immunities  under  the  Vienna 
Convention  on  Diplomatic  Relations, 
1961  and  the  Vienna  Convention  on 
Consular  Relations.  1963  and  to  issue 
official  identification  cards,  the 
Department  of  State  must  obtain 
information  from  foreign  government 
representatives  concerning  the 
appointment  and  termination  of 
assignment  of  diplomatic  and  career  and 
honorary  consular  officers,  foreign 
government  employees  and  their 
dependents  in  the  United  States.  In 
1990.  the  Department  of  State  revised 
the  forms  which  it  previously  had  used 
to  collect  this  information.  As  the 
expiration  date  on  these  documents  is 
about  to  take  effect,  the  Department  is 
seeking  an  extension  of  its  ongoing 
collections  of  this  information.  As  part 
of  this  process,  the  Department  already 
has  solicited  the  comments  of  the 
providers  of  this  information,  the 
foreign  embassies  in  Washington  and 
has  incorporated  changes  based  upon 
their  comments,  as  well  as  suggestions 
provided  by  Department  of  State 
personnel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Dunham,  Assistant  Chief  of 
Protocol  (202)  647-1985. 
SUPPLEMENTARY  INFORMATION:  The 
following  summarizes  the  information 
collection  proposals  to  be  submitted  to 
OMB: 

1.  Type  of  request — Extension  of 
ongoing  collection. 

Originating  office — Office  of  Protocol. 


Title  of  information  collection — 
Notification  of  Appointment  of  Foreign 
Diplomatic  and  Career  Consular  Officer. 

Frequency — On  occasion. 

Form  Number— DSP-UO. 

Respondents — Foreign  government 
representatives. 

Estimated  number  of  respondents — 
2.000. 

Average  hours  per  response — 30 
minutes. 

Total  estimated  burden  hours — 1 .000. 

2.  Type  of  request — Extension  of 
ongoing  collection. 

Originating  office — Office  of  Protocol. 

Title  of  information  collection — 
Notification  of  Appointment  of  Foreign 
Government  Employee. 

Frequency — On  occasion. 

Form  Number — DSP-Ill. 

Respondents — Foreign  government 
representatives. 

Estimated  number  of  respondents — 
5.000. 

Average  hours  per  response — 30 
minutes. 

Total  estimated  burden  hours — 2.500. 

3.  Type  of  request — Extension  of 
ongoing  collection. 

Originating  office — Office  of  Protocol. 

Title  of  information  collection — 
Notification  of  appointment  of  Honorary 
Consular  Officer. 

Frequency — On  occasion. 

Form  Nu'mber—DSP-112. 

Respondents — Foreign  government 
representatives. 

Estimated  number  of  respondents — 
200. 

Average  hours  per  response — 30 
minutes.' 

Total  estimated  burden  hours — 100. 

4.  Type  of  request — Extension  of 
ongoing  collection. 

Originating  office — Office  of  Protocol. 

Title  of  information  collection — 
Notification  of  Change,  Identification 
Card  Request. 

Frequency — On  occasion. 

Form  Number— DSP-113. 

Respondents — Foreign  government 
representatives. 

Estimated  number  of  respondents — 
5,000 

Average  hours  per  response — 10 
minutes. 

Total  estimated  burden  hours — 600. 

5.  Type  of  request — Extension  of 
ongoing  collection. 

Originating  office — Office  of  Protocol. 

Title  of  information  collection — 
Notification  of  Dependents  of 
Diplomatic,  Consular  and  Foreign 
Government  Employees  (Continuation 
Sheet). 

Frequency — On  occasion. 

Form  Number — DSP-114. 

Respondents — Foreign  government 
representatives. 
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Estimated  number  of  respondents — 
7,000. 

Average  hours  per  response — 10 
minutes. 

Tota]  estimated  burden  hours — 840. 

6.  Type  of  request — Extension  of 
ongoing  collection. 

Originating  office — Office  of  Protocol. 

Title  of  information  collection — 
Notification  of  Termination  of 
Diplomatic.  Consular  or  Foreign 
Government  Employment. 

Frequency — On  occasion. 

Form  Number— DSP-1 15. 

Respondents — Foreign  government 
representatives. 

Estimated  number  of  respondents — 
6.000. 

Average  hours  per  response — 10 
minutes. 

Total  estimated  burden  hours — 720. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  docniments  may  be  obtained 
from  Mr.  Lawrence  Dunham  (202)  647- 
1985.  Comments  should  be  directed  to 
Mr.  Lawrence  Dunham,  Assistant  Chief 
of  Protocol,  Room  1238,  Department  of 
State.  Washington,  D.C.  20520-1238  no 
later  than  60  days  following  date  of 
publication  in  the  Federal  Register. 

Dated:  December  18,  1995. 
MoUy  Raiser, 
Chief  of  Protocol. 
(FR  Doc.  96-1257  Filed  1-25-96;  8:45  am) 

MLUNQ  COOC  4710-20-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  OST-95-396] 

Application  of  Baltia  Air  Lines,  Inc.,  for 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  96-1-24). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Baltia  Air 
Lines,  Inc.,  fit.  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
foreign  scheduled  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  6,  1996. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-95-396  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  PL-4dl),  U.S.  Department  of 


Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  (202)  366-2340. 
Dated:  lanuary  22.  1996. 
Patrick  V.  Murphy. 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  96-1315  Filed  1-25-96.  8:45  am) 
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Coast  Guard 

[CGD  95-076] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Correction  to  notice  of  PREP 
Area  Exercise  schedule  for  1996.  1997 
and  1998. 

SUMMARY:  This  notice  contains 
corrections  to  the  Preparedness  for 
Response  Exercise  Program  (PREP) 
[CGD  95-0761  schedule  of  the  Area 
Exercises  for  1996,  1997  and  1998 
which  was  published  in  the  Federal 
Register  on  November  13.  1995  (60  FR 
57050). 

DATES:  Industry  members  interested  in 
leading  an  Industry-led  Area  Exercise  or 
participating  in  a  Government-led  Area 
Exercise  should  submit  their  requests 
directly  to  the  USCG  or  Environmental 
Protection  Agency  (EPA)  On-Scene 
Coordinator  (OSC)  in  the  appropriate 
Area  as  soon  as  possible,  but  no  later 
than  3  months  before  conducting  the 
exercise.  Industry  representatives 
should  indicate  the  date  and  location  of 
the  exercise  in  which  they  are  interested 
in  participating  or  leading.  Once  the 
OSC  has  chosen  an  industry  plan  holder 
for  an  Industry-led  Area  Exercise  or  as 
participant  for  the  Government-led 
Exercise,  the  OSC  will  contact  the 
National  Scheduling  Coordinating 
Committee  (NSCC)  at  the  address  listed 
below. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Commandant  (G-MRO-2), 
Room  2100,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC,  20593-0001  ATTN: 
Ms.  Karen  Sahatjian. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Sahatjian,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  Response  Division.  (G- 
MRO-2).  (202)  267-2850.  PREP 


Guidelines  and  Training  Elements, 
previously  available  through  Coast 
Guard  Headquarters,  are  now  available 
from  the  Government  Printing  Office, 
(202)  512-1800.  Stock  numbers  and  cost 
for  each  manual  are:  PREP 
GUIDLELINES— 050-012-00365-3 
COST:  $3.75;  TRAINING  REFERENCE— 
050-012-00364-5  COST;  $8.50. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

The  Coast  Guard,  EPA,  the  Research 
and  Special  Programs  Administration 
(RSPA)  and  Minerals  Management 
Service  (MMS)  developed  PREP  to 
provide  guidelines  for  compliance  with 
the  Oil  Pollution  Act  of  1990  (OPA  90) 
pollution  response  exercise 
requirements  (33  U.S.C.  1321(j)).  OPA 
90  requires  periodic  unannounced 
drills.  See  33  U.S.C.  1321(j)(7). 
However,  the  working  group  (comprised 
of  Coast  Guard,  EPA,  RSPA.  MMS.  state 
representatives,  and  industry 
representatives)  determined  that  the 
PREP  Guidelines  should  also  include 
announced  drills.  See  33  CFR 
154.1055(a)(5)  and  155.1060(d).  and  40 
CFR  112. 

Need  for  Correction 

As  published,  the  schedule  of 
exercises  contains  errors  which  need 
clarification. 

Correction  of  Publication 

PREP  Schedule — Government-led  Area 
Exercises 

1996 

Replace  Buffalo,  NY  Area  (MSO 
Buffalo  OSC)  exercise  with  Eastern 
Wisconsin  Area  (MSO  Milwaukee 
OSC)  exercise 

Replace  Philadelphia  Coastal  Area 
(MSO  Philadelphia  OSC)  exercise 
with  Hawaii/Samoa  Area  (MSO 
Honolulu  OSC)  exercise 
1997 

Replace  Detroit  Area  (MSO  Detroit 
OSC)  exercise  with  Duluth-Superior 
Area  (MSO  Duluth  OSC)  exercise 

PREP  Schedule — Industry-led  Area 
Exercises 

1996 
Delete  Hawaii/American  Samoa  Area 
(MSO  Honolulu  OSC) 
1998 
Add  Philadelphia  Coastal  Area  (MSO 
Philadelphia  OSC) 

Schedule 

The  following  is  the  revised  PREP 
schedule  for  Calendar  Years  1996,  1997. 
and  1998.  Where  no  industry  plan 
holders  have  come  forward  to  either 
participate  or  lead  an  exercise,  the  OSCs 


may  solicit  and  recommend  plan 
holders.  Companies  that  wish  to 
participate  should  contact  the  Coast 
Guard  or  EPA  OSC.  who  will  then 
forward  the  name  to  the  NSCC  nt  the 
address  listed  under  addresses. 

Dated:  January  18, 1996. 
G.N.  Naccara, 

Captain,  U.S.  Coast  Guard,  Director  for  Field 
Activities,  Office  of  Maine  Safety.  Security 
and  Environmental  Protection. 
[FR  Doc.  96-1385  Filed  1-25-96;  8:45  am] 
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Federal  Rail'-oad  Administration 

Petilior?  Uj'  Waivers  o*  Compliance 

in  accoraance  wim  49  uFR  Sections 
211.9,  211.41  and  211.45,  notice  is 
hereby  given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requirements  of  the  Federal 
safety  laws  and  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  reUef  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Renfe  Talgo  of  America,  isu  orpdratcd 

FRA  Docket  Numbers  RSGM-94-2  and 
SA-94-1 

Renfe  Talgo  of  America,  Incorporated 
(RTOA)  petitioned  the  FRA  to  permit 
the  operation  of  a  second  TALGO 
Pendular  Train  (TALGO)  trainset 
expected  to  arrive  at  the  Port  of 
Bahimore  on  or  about  January  28,  1996. 
The  trainset  is  similar  to  the  one 
presently  operating  in  the  State  of 
Washington  under  conditional  waivers. 
The  original  request  was  for  waivers  of 
compliance  with  certain  provisions  of 
the  Railroad  Safety  Glazing  Standards 
(49  CFR  Part  223)  under  Docket  Number 
RSGM-94-2  and  Railroad  Safety 
Appliance  Standards  (49  CFR  Part  231), 
under  Docket  Number  SA-94-1  (see  FR 
9016,  Febmary  24,  1994).  RTOA 
requested  that  the  conditional  v/aiver 
granted  the  first  Talgo  trainset  be 
extended  to  include  the  second  train  set. 

RTOA  was  granted  the  original 
waivers  in  order  to  permit  operation  of 
a  TALGO  train  under  two  conditions.  It 
was  intended  that  the  train  would  be 
operated  (1)  in  non-revenue 
demonstration  nms  and  (2)  in  revenue 
service  as  part  of  a  regularly  scheduled 
service  operated  by  National  Railroad 
Passenger  Corporation  (Amtrak)  in  the 
Pacific  Northwest  High  Speed  Rail 
Corridor.  The  first  TALGO  train 
completed  demonstration  nms  between 


a  number  of  city  pairs  and  is  currently 
in  revenue  service  under  contract  to  the 
Washington  State  Department  of 
Transportation  (WSDOT). 

The  second  TALGO  trainset  will  be 
comprised  of  15  Pendular  cars,  which 
would  include  two  service  cars,  one 
sleeper  car,  one  dining  car,  one  cafeteria 
car  and  ten  coaches.  It  is  similar  to  the 
trainset  currently  in  service  in 
Washington  State.  RTOA  seeks  to 
include  the  second  TALGO  train  in  the 
current  conditional  waivers  from 
compliance  with  the  Railroad  Glazing 
Standards,  (49  CFR  223.15  (b)),  which 
requires  that  all  side  facing  glazing  on 
passenger  cars  must  meet  the  FRA  Type 
II  testing  criteria.  The  original  petition 
RTOA  stated  that  the  side  facing  glazing 
of  the  TALGO  train  may  in  fact  meet  the 
FRA  requirements  for  FRA  Type  II,  but 
it  had  not  been  subjected  to  the  test 
specified  in  the  regulation.  The 
windows  in  the  sides  of  the  cars  are 
double  glazed  with  tempered  safety 
glass.  Each  layer  is  6  mm  (.24  inches) 
thick  with  an  air  space  in  between  the 
two  layers.  RTOA  says  that  there  is  not 
sufficient  time  to  retrofit  windows  in 
the  TALGO  train  prior  to  shipment  from 
Spain. 

The  original  RTOA  petition  also 
sought  a  waiver  from  compliance  of  the 
Railroad  Safety  Appliance  Standards. 
(49  CFR  231.14)  and  Sections  2  and  4 
of  the  Safety  Appliance  Act  (45  U.S.C. 
Sections  2  and  4),  which  requires  that 
each  passenger  car  must  be  equipped 
with  side  handholds,  end  handholds 
and  uncoupling  levers.  The  passenger 
cars  have  side  handholds  at  the  doors 
for  the  assistance  of  passengers,  but 
there  are  no  side  handholds  or  end 
handholds  which  the  rules  contemplate 
for  use  in  switching  operations  or 
coupling  and  uncoupling.  RTOA  states 
that  the  cars  in  the  TALGO  train 
constitute  a  single  unit,  in  that  the  cars 
will  not  be  uncoupled  from  one  another, 
except  at  specified  maintenance 
facilities.  The  individual  cars  are  joined 
by  swivel  type  traction  bars  which  will 
not  uncouple  in  normal  operations  and 
because  of  this  configuration  there  is  no 
need  for  uncoupling  levers.  Standard 
AAR  Type  E  couplers  will  be  installed 
at  the  ends  of  the  front  and  rear  service 
cars. 

According  to  RTOA  and  Amtrak  West 
Business  Unit,  the  TALGO  train  will  be 
moved  directly  from  Baltimore  to 
Oakland,  California.  RTOA  and  Amtrak 
West  are  cooperating  in  evaluating 
existing  and  potential  emerging  rail 
corridors.  Amtrak  suggested  the 
following  tentative  list  of  city  pairs  for 
both  revenue  service  and  demonstration 
runs  for  the  TALGO  train: 


Oakland,  CaHfomia  to  Reno,  Nevada 
(non-revenue) 

Oakland  to  Bakersfield.  California 
(revenue) 

Altamount  Pass  (non-revenue) 

Los  Angeles,  California  to  Las  Vegas, 
Nevada  (revenue  special) 

Los  Angeles/San  Diego,  California  to 
Santa  Barbara,  California  (revenue) 

Los  .Angeles  to  San  Francisco,  California 
(revenue) 

RTOA  says  that  after  the  revenue  and 
demonstration  runs  are  completed,  it  is 
their  intention  to  have  this  second 
TALGO  train  operate  in  the  Pacific 
Northwest.  If  TALGO  is  the  successful 
bidder  to  provide  two  trainsets  to  the 
State  of  Washington,  the  two  trainsets 
would  be  leased  to  WSDOT  for  an 
interim  period  which  would  terminate 
upon  delivery  of  the  two  trainsets 
manufactured  to  WSDOT  specification. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-94-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street,  S.W.. 
Washington,  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  publication  of  this 
notice  will  be  considered  by  FRA  before 
final  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m. — 5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

Issued  in  Washington,  D.C.  on  )anuary  22, 
1995. 

Phil  Olekszyk, 

Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  96-1313  Filed  l-25-96;8:45aml 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NCI  3363;  Notice  1] 

1995  Chrysler  Cirrus  and  Dodge 
Stratus  Passenger  Cars;  Public 
Proceeding  Scheduled 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
action:  Notice  of  public  meeting. 

summary:  NHTSA  will  hold  a  public 
meeting  at  10  a.m.  on  February  14.  1996, 
regarding  its  initial  decision  that  certain 
1995  model  Chrysler  Cirrus  and  Dodge 
Stratus  passenger  cars  fail  to  comply 
with  Federal  Motor  Vehicle  Safety 
Standard  No.  210.  Seat  Belt  Assembly 
Anchorages 
FOn  FURTHER  INFORMATION  CONTACT:  Jeff 

Giuseppe.  Office  of  Vehicle  Safety 
Compliance,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW,  Washington,  DC  20590; 
(202) 366-5756. 

SUPPLEMeNTARY  INFORMATION:  Pursuant 
to  49  U.S.C.  30118(a)  (formerly  section 
152(a)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as 
amended),  on  January  19.  1996, 
NHTSAs  Associate  Administrator  for 
Safety  Assurance  made  an  initial 
decision  that  certain  1995  model 
Chrysler  Cirrus  and  Dodge  Stratus 
passenger  cars  manufactured  by 
Chrysler  Corporation  before  May  15, 
1995,  do  not  comply  with  the 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  210,  Seat 
Belt  Assembly  Anchorages,  49  CFR 
571.210. 

In  a  compliance  test  performed  for 
NHTSA  on  July  10,  1995,  the  anchorage 
for  the  rear  seat  safety  belt  on  the  driver 
side  of  a  Chrysler  Cirrus  vehicle  pulled 
loose  from  the  floor  of  the  vehicle  prior 
to  sustaining  a  force  of  3,000  pounds,  as 
required  by  paragraph  S4.2.2  of  FMVSS 
No.  210.  This  failure  was  replicated  by 
Chrysler  when  it  tested  a  Cirrus  with  the 
pelvic  body  block  positioned  several 
inches  in  front  of  the  seat  back,  which 
is  the  position  employed  in  the  NHTSA 
test.  Although  it  was  not  tested  by 
NHTSA.  the  1995  Dodge  Stratus  is 
identical  to  the  Chrysler  Cirrus  in  all 
relevant  respects,  and  similar  test 
results  would  be  expected. 

Chrysler  contends  that  the  anchorages 
in  these  vehicles  will  not  fail  when  the 
body  block  is  placed  against  the  seat 
back  rather  than  several  inches  from  the 
seat  back,  and  argues  that  this  is 
sufficient  to  demonstrate  compliance 
with  FMVSS  No.  210.  A  full  discussion 
of  the  facts  and  issues  involved  in  this 
matter  is  contained  in  a  memorandum 


dated  January  11,  1996,  prepared  by 
NHTSAs  Office  of  Vehicle  Safety 
Compliance,  that  can  be  found  in  the 
agency's  public  file  for  this 
investigation. 

Pursuant  to  49  U.S.C.  30118(b)(1)  and 
49  CFR  554.10,  a  public  meeting  will  be 
held  at  10  a.m.,  on  Wednesday, 
February  14,  1996.  in  Room  2230, 
Department  of  Transportation  Building, 
400  Seventh  Street,  SW,  Washington, 
DC,  at  which  time  the  manufacturer  and 
all  other  interested  persons  will  be 
afforded  an  opportunity  to  present 
information,  views,  and  arguments  on 
the  issue  of  whether  the  vehicles 
covered  by  this  initial  decision  comply 
with  FMVSS  No.  210. 

Interested  persons  are  invited  to 
participate  in  this  proceeding  through 
written  an/or  oral  presentations.  Persons 
wishing  to  make  oral  presentations  are 
requested  to  notify  Ms.  Elaine  Beale, 
Office  of  Vehicle  Safety  Compliance. 
National  Highway  Traffic  Safety 
Administration,  Room  6111,  400 
Seventh  Street,  SW,  Washington,  DC 
20590,  (202)  366-2832  or  by  fax  at  (202) 
366-1024,  before  the  close  of  business 
on  February  7,  1996.  Persons  who  wish 
to  file  written  comments  should  submit 
them  to  the  same  address,  preferably  no 
later  than  the  beginning  of  the  meeting 
on  February  14,  1996.  However,  the 
agency  will  accept  written  submissions 
until  February  28,  1996. 

All  materials  related  to  the  issues 
addressed  by  this  notice  are  in  the 
public  file  for  NQ  3363.  which  is 
available  for  inspection  during  working 
hours  (9:30  a.m.  to  4  p.m.)  in  NHTSA's 
Technical  Reference  Library,  Room 
5108,  400  Seventh  Street.  SW, 
Washington,  DC  20590. 

Authority:  49  U.S.C.  30118(a);  delegations 
of  authority  at  49  CFR  1.50(a)  and  49  CFR 
501.8. 

Issued  on:  January  19, 1996. 
Michael  B.  Brownlee, 
Associate  Administrator  for  Safety 
Assurance. 
IFR  Doc.  96-1314  Filed  1-25-96;  8:45  amj 
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Surface  Transportation  Board 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Surface  Transportation  Board  has 
prepared  and  made  available 
environmental  assessments  for  the 
proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 


1  u  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Victoria  Rutson  or  Ms.  Judith  Groves, 
Surface  Transportation  Board,  Section 
of  Environmental  Analysis,  Room  3219, 
Washington,  DC  20423,  (202)  927-6211 
or  (202)  927-6246.  Comments  on  the 
following  assessment  are  due  15  days 
after  the  date  of  availability: 

AB-No.  450  (Sub-No.  IX),  Ogeechee 
Railway  Company — Discontinuance  of 
Service  Exemption — In  Bleckley  and 
Pulaski  Counties,  Georgia.  EA  available 
1/19/96. 

AB-No.  290  (Sub-No.  141X),  Norfolk 
Southern  Railway  Company — 
Abandonment  Exemption — In  Bleckley 
and  Pulaski  Counties,  Georgia.  EA 
available  1/19/96. 

AB-No.  464X,  Piedmont  and"Atlantic 
Railroad  Co.,  Inc.  d/b/a  Yadkin  Valley 
Railroad  Company — Discontinuance  of 
Operations.  EA  available  1/17/96. 

AB-No.  290  (Sub-No.  174X),  Norfolk 
Southern  Railway  Company — 
Abandonment  between  Rural  Hall  and 
Brook  Cove,  North  Carolina.  EA 
available  1/17/96. 

AB-No.  290  (Sub-No.  179X),  Norfolk 
and  Western  Railway  Company — 
Abandonment— At  Lynchburg,  Virginia. 
EA  available  1/17/96. 

AB-No.  55  (Sub-No  520X),  CSX 
Transportation,  Inc. — Abandonment  in 
Chatham  County,  Georgia.  EA  available 
1/23/96.  Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-No.  462  (Sub-No  IX), 
Southeastern  International 
Corporation — Abandonment 
Exemption — In  Chambers  and  Jefferson 
Counties,  Texas.  EA  available  1/12/96. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  96-1330  Filed  1-25-96;  8:45  am) 
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Surface  Transportation  Board  ^ 
[Finance  Doclcet  No.  32841] 

Northeast  Texas  Rural  Rail 
Transportation  District— Purchase 
(Portion)  Exemption — St.  Louis 
Southwestern  Railway  Company 

Northeast  Texas  Rural  Rail 
Transportation  District  (NETEX),  a 


'The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29. 1995.  and  took  effect  on  January 
1,  1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shdil  be  decided  under  the  law  in  effect 


political  subdivision  ol  the  btate  ot 
Texas,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  Part  1150. 
Subpart  D — Exempt  Transaction  to:  (1) 
Acquire  and  operate  31.0-miles  of  rail 
line  from  St.  Louis  Southwestern 
Railway  Company  (SSW)  from  milepost 
524.0  to  milepost  555.0  in  Hopkins, 
Delia,  and  Hunt  Counties,  TX;  and  (2)  to 
obtain  trackage  rights  from  milepost 
524.0  to  milepost  517.0  a  distance  of  7 
miles,  in  the  vicinity  of  Sulphur 
Springs,  TX.  NETEX  was  expected  to 
consummate  the  transaction  on 
December  15,  1995. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32841,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Paul  D.  Angenend,  SAEGERT, 
ANGENEND  &  AUGUSTINE,  P.  O.  Box 
410.  Austin,  TX  78767-0410. 

Decided:  January  19, 1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams 
Secretary. 
[FR  Doc.  96-1334  Filed  1-25-96;  8:45  ami 
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[Finance  Docket  No.  32838] 

R.J.  Corman  Railroad  Company 
Pennsylvania  Lines   Ml      Acquisition 
and  Operation  Exemption — Lines  of 
Consolidated  Rail  Corporation 

R.J.  Corman  Railroad  Company/ 
Pennsylvania  Lines.  Inc.  (RJCP),  a  non- 


prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1.  1996.  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant'to  49  U.S.C.  10901. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 

'  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29,  1995,  and  took  effect  on  January 
1,  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 


carrier,  nas  tiled  a  verified  notice  under 
49  CFR  Part  1150,  Subpart  D— Exempt 
Transactions  to  acquire  and  operate 
approximately  230.4  miles  of  rail  lines 
of  Consolidated  Rail  Corporation 
(Conrail)  known  as  the  "Clearfield 
Cluster"  in  Centre,  Clinton,  Clearfield, 
Jefferson,  Indiana  and  Cambria 
Counties,  PA.  RJCP  also  will  acquire  by 
assignment  from  Conrail  incidental 
trackage  rights  over  approximately  7.8 
miles  of  rail  lines  between  Clearfield 
and  Curwensville,  PA,  owned  by  the 
Clearfield  and  Mahoning  Railway 
Company.  The  transaction  was  to  have 
been  consummated  on  December  29,       i^ 
1995. 

This  proceeding  is  related  to  Richard 
J.  Corman — Continuance  in  Control 
Exemption — R.J.  Corman  Railroad 
Company/Pennsylvania  Lines.  Inc., 
Finance  Docket  No.  32939,  wherein 
Richard  J.  Corman  has  concurrently 
filed  a  verified  notice  to  continue  to 
control  R.J.  Corman  Railroad  Company/ 
Pennsylvania  Lines,  Inc.  upon  its 
becoming  a  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32838,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Kevin  M.  Sheys,  Oppenheimer  Wolff  & 
Donnelly,  1020  Nineteenth  Street  NW., 
Suite  400,  Washington,  DC  20036. 

Decided:  January  23,  1996. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-1332  Filed  1-25-96;  8:45  amj 
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[Finance  Docket  No.  32839]^ 

Richard  J  Corman — Continuance  in 
Control  Exemption — R.J.  Corman 
Railroad  Company  Pennsylvania  Lines, 

Inc. 

Richard  J.  Corman  (Corman),  a  non- 
carrier,  has  filed  a  verified  notice  under 


to  January  1.  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10901. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  aie  to  the  former  sections 
of  'he  statute,  unless  otherwise  indicated. 

•  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88. 109  Stat.  803  (the  Act],  which  was  enacted 


49  CFR  1180.2(d)(ZJ  to  continue  in 
control  of  R.J.  Corman  Railroad 
Company/Pennsylvania  Lines,  Inc. 
(RJCP)  on  RJCP's  becoming  a  carrier. 
RJCP,  a  new  entity  within  the  R.J. 
Corman  family,  was  created  to  acquire 
from  Consolidated  Rail  Corporation 
(Conrail)  approximately  238.2  miles  of 
rail  lines  and  trackage  rights  known  as 
the  "Clearfield  Cluster"  in  Centre, 
Clinton,  Clearfield,  Jefferson,  Indiana 
and  Cambria  Counties,  PA.  The 
transaction  was  to  have  been 
consummated  on  December  29,  1995. 

This  proceeding  is  related  to  R.J. 
Corman  Railroad  Company/ 
Pennsylvania  Lines,  Inc. — Acquisition 
and  Operation  Exemption — Lines  of 
Consolidated  Rail  Corporation,  Finance 
Docket  No.  32838,  wherein  RJCP  will 
acquire  230.4  miles  of  rail  lines  of 
Conrail,  and  to  acquire  by  assignment 
from  Conrail  incidental  trackage  rights 
over  approximately  7.8  miles  of  railroad 
owned  by  the  Clearfield  and  Mahoning 
Railway  Company. 

The  transaction  is  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343  because:  (1)  the  properties  of 
RJCP  will  not  connect  with  any  other 
railroad  in  the  R.J.  Corman  corporate 
family;  (2)  the  continuance  in  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  RJCP 
with  any  other  railroad  in  the  R.J. 
Corman  corporate  family;  and  (3)  the 
transaction  does  not  involve  a  class  I 
carrier. 

As  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
trackage  rights  will  be  protected  under 
New  York  Doc  Ry. — Control — Brooklyn 
Eastern  Dist..  360  I.C.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32839,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 


on  December  29, 1995,  and  took  effect  on  January 
1,  1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Ad 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1.  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  11323. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act.  and  citations  are  to  the  former  section 
of  the  statute,  unless  otherwise  indicated. 


UMI 
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Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Kevin  M.  Sheys,  Oppenheimer  Wolff  & 
Donnelly.  1020  Nineteenth  Street  NW., 
Suite  400.  Washington.  DC  20036. 

Decided:  January  23,  1996. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  96-1331  Filed  1-25-96;  8:45  am) 

BILUNQCODC  4919-00-P 


Surface  Transportation  Board  ■ 

[Finance  Docket  No.  32855] 

Alamo  Gulf  Coast  Railroad  Company — 
Lease  and  Operation  Exemption — 
~. -^^  ■  n  Lines  of  Southern  Pacific 
Transportation  Company 

Alamo  Gulf  Coast  Railroad  Company 
(AGCRC)  has  filed  a  notice  of  exemption 
to  acquire  by  lease  and  to  operate  5 
miles  of  rail  line  owned  by  the  Southern 
Paci^c  Transportation  Company  (SPT) 
from  milepost  252  to  milepost  257.  near 
Beckmann  Station,  in  Bexar  County,  TX. 
The  proposed  transaction  is  to  be 
consummated  on  the  date  of  final 
agreement  of  the  parties,  or  on  the 
effective  date  of  the  notice,  whichever 
occurs  later.^ 

Any  comments  must  be  filed  with  the 
Surface  Transportation  Board,  1201 
Constitution  Ave.,  NW.,  Washington, 
DC  20423  and  served  on:  Richard  A. 
Allen,  Zuckert,  Scoutt  k  Rasenberger, 
L.L.P.,  Suite  600,  888  17th  Street,  NW.. 
Washington,  DC  20006-3959. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
[formerly  10505(d)l  may  be  filed  any 
time.  The  filing  of  a  petition  to  revoke 
will  not  stay  the  transaction. 

Decided:  lanuary  23, 1996. 


'  The  ICX  Tennination  Act  of  1995,  Pub.  L.  No. 
104-88.  109  Stai.  803  (the  Act),  which  was  enacted 
on  December  29. 1995.  and  took  effect  on  January 
1, 1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(  1}  of  the  Act 
provides,  in  general,  that  pruceedings  pending 
before  the  ICC  on  the  effective  date  of  the  legislation 
shall  be  decided  under  the  law  in  effect  prior  to 
January  1.  1996.  insofar  as  they  involve  functions 
retained  by  the  Act.  This  notice  relates  to  a 
proceeding  that  was  pending  with  the  ICC  prior  to 
lanuary  1. 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10901. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act. 

»  Under  49  CFR  1150.32(b),  the  notice  of 
exemption  is  effective  7  days  after  it  is  Tiled  The 
notice  was  filed  on  December  29.  1995. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  96-1494  Filed  1-25-96;  8:45  am] 
BILUNO  COOI  491S-00-P 

[Docket  No.  AB-3  (Sut>-No.  128X)];  [Docket 
No.  AB^(56  (Sut>-No.  1X)] 

Missouri  Pacific  Railroad  Company — 
Atjandonment  Exemption —  In  Henry 
County,  MO  and  Missouri  and  Northern 
Arkansas  Railroad — Discontinuance  of 
Service  Exemption — in  Henry  County, 
MO 

Missouri  Pacific  Railroad  Company 
(MP)  and  Missouri  and  Northern 
Arkansas  Railroad  (MNA)  have  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  MP  to  abandon  and 
MNA  to  discontinue  service  over  a 
segment  of  MP's  Clinton  Branch  line 
(known  as  the  FPE  Spur-Clinton  line) 
extending  between  milepost  262.6  at  the 
end  of  the  line  near  FPE  Spur  and 
milepost  267.0  near  Clinton,  a  distance 
of  approximately  4.4  miles  in  Henry 
County,  MO. 

MP  and  MNA  certify  that:  (1)  No  local 
tragic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic;  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  this  line  (or  a 
state  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Board  or  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  report), 
49  CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 


I  The  ICC  Termination  Act  of  1995.  Pub.  L.  No. 
104-88.  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29.  1995.  and  took  effect  on  January 
1.  1996.  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  [>ending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1.  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 


Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
(formerly  10505(d)|  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
25,  1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
February  5, 1996.*  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  15,  1996,  with:  Office  of  the 
Secretary,  Case  Control  Branch,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  NW,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representatives:  Joseph  D.  Anthofer, 
Missouri  Pacific  Railroad  Company, 
1416  Dodge  Street  #830,  Omaha,  NE 
68179  and  Henry  E.  Weller,  514  N. 
Omer  Street,  P.O.  Box  776.  Carthage. 
MO  64836. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MP  and  MNA  have  filed  an 
environmental  report  which  addresses 
the  effects  of  the  abandonment  and 
discontinuance,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  i*ssue  an  environmental 
assessment  (EA)  by  January  31.  1996. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  other  trail  use/rail 
banking  conditions  will  be  imposed. 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  stay  should  be  Piled  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C2d  164  (1987). 

*  The  Board  will  accept  a  late-filed  trail  use 
request  so  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


where  appropriate,  in  a  subsequent 
decision. 

Decided:  January  22,  1996. 

By  tJie  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  William.s, 
Secretary. 
[FR  Doc.  96-1333  Filed  1-25-96;  8:45  am] 

BILUNG  CODE  491S-00-P 


UMI 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Application  for  Rec'daiion  cf  Trade 
Name:  "Mega  Toys 

ACTION:  Notice  of  Application  for 
Recordation  of  Trade  Name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5,  1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "Mega  Toys," 
used  by  Mega  Toys,  a  corporation 
organized  under  the  laws  of  the  State  of 
California,  located  at  905  East  Second 
Street,  Los  Angeles,  California  90012. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  games, 
dolls,  party  favors,  decorative  flags, 
Halloween  items,  and  plastic,  battery- 
operated  and  die-cast  toys. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  March  26,  1996. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue  NW. 
(Franklin  Court),  Washington,  D.C. 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue  NW.  (Franklin  Court), 
Washington,  DC  20229  (202-482-6960). 

Dated:  January  23, 1996. 
fohn  F.  Atwood, 

Chief,  Intellectual  Property  Fights  Branch. 
|FR  Doc.  96-1412  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  4820-02-P  • 


Office  of  Thrift  Supervision 

Public  Information  Collection 
Requiremenis  Submitted  to  0MB  for 

Review 

January  22,  1996. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 

OMB  Number:  1550-0023. 

Form  Number:  OTS  1313  and  OTS 
1568. 

Type  of  Review:  Revision. 

T;7/e.' Thrift  Financial  Report. 

Description:  OTS  collects  financial 
data  from  insured  savings  associations 
and  their  subsidiaries  in  order  to  assure 
their  safety  and  soundness  as 
depositories  of  the  personal  monies  of 
the  general  public.  The  OTS  monitors 
the  financial  positions  and  interest-rate 
risk  so  that  adverse  conditions  can  be 
remedied  promptly. 

Bespondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,460. 

Estimated  Burden  Hours  Per 
Response:  11.2  Hrs.  Avg. 

Frequency  of  Response:  12. 

Estimated  Total  Reporting  and 
Recordkeeping  Burden:  196,194  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW., 
Washington,  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Catherine  CM.  Teti, 
Director.  Records  Management  and 
Information  Policy. 

|FR  Doc.  96-1302  Filed  1-25-96;  8:45  am) 

BILUNG  CODE  6720-01-P 


[AC-01;OTSNo.  6037] 

p  itaDSCo  Federal  Savings  and  Loan 
Association,  Dundalk,  MD;  Approval  of 


on 


version  Application 


Notice  is  hereby  given  that  on  January 
19,  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 


delegated  authority,  approved  the 
application  of  Patapsco  Federal  Savings 
and  L,oan  Association,  Dundalk, 
Maryland,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W.. 
Washington,  D.C.  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  N.E.,  Atlanta,  Georgia  30309. 

Dated:  January  23, 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

IFR  Doc.  96-1352  Filed  1-25-96;  8:45  am) 
BILLING  CODE  8720-01-P 


[AC-02;  OTS  No.  0554] 

Home  Federal  Savings  and  Loan 
Association  of  Fayetteville, 
Fayetteville,  NC;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  January 
17,  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Home  Federal  Savings 
and  Loan  Association  of  Fayetteville, 
Fayetteville,  North  Carolina,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Southeast  Regional  Office, 
Office  of  Thrift  Supervision,  1475 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309. 

Dated:  January  23,  1996. 

By  the  Office  of  Thrift  .Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
|FK  Doc.  96-1353  Filed  1-25-96;  8:45  ami 

BILUNG  CODE  6720-OI-P 


[AC-03;  OTS  Nos.  H-2217  and  02217] 

Community  Federal,  M.H.C.,  Tupelo, 
MS;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
18,  1996,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Community  Federal, 
M.H.C.,  Tupelo,  Mississippi,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Dissemination  Branch, 
Office  of  Thrift  Supervision,  1700  G 
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iireet.  N.W.,  Washington,  D.C.  20552, 
and  the  Midwest  Regional  Office,  Office 
of  Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Dallas. 
Texas  75039-2010. 

Dated:  January  23. 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc  96-1 354  Filed  t-25-96;  8:45  ami 

BILUNO  COOC  C72e-01-P 


o  \    iiir  >,  ji  1  It  f  (  u 


,,1J1.T,I 


.  ision. 


OTSNo  2715] 


Wasr  "g* 


^  ^  ;^  M  Savings  Bank, 

-    Approval  of 
irolicaticn 


Notice  IS  hereby  given  that  on  January 
16.  1996.  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Washington  Federal 
Savings  Bank,  Washington,  Iowa,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  the 
Midwest  Regional  Office.  Office  of 
Thrift  Supervision.  122  W.  John 
Carpenter  Freeway.  Suite  600.  Dallas, 
Texas  75039-2010. 

Dated:  January  23. 1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  96-1355  Filed  1-25-96;  8:45  am) 

BILUNO  COOC  S720-01-P 


[AC-05;  OTS  No.  4226] 

T^e  C  tizens  Loan  and  Savings 
Cor-i pany,  London,  OH;  Approval  of 
Cc-wersion  Application 

Notice  is  hereby  given  that  on  January 
19,  1996.  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  The  Citizens  Loan  and 
Savings  Company,  London.  Ohio,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  200  West  Madison  Street, 
Suite  1300.  Chicago,  Illinois  60606. 

Dated:  January  23. 1996. 


Nadine  Y.  Washington, 

Corporate  Secretary. 

(FR  Doc.  96-1356  Filed  1-25-96;  8:45  am] 

BILUNO  COOC  •720-01-P 

[AC-06;  OTS  Nos.  H-1935  and  00602] 

Fidelity  Federal,  M.H.C.,  Cincinnati, 
OH,  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
5, 1996,  the  Director.  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Fidelity  Federal.  M.H.C., 
Cincinnati,  Ohio,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inf^pection 
at  the  Dissemination  Branch.  Office  of 
Thrift  Supervision,  1700  G  Street.  NW., 
Washington.  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago.  Illinois  60606. 

Dated:  January  23,  1996. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  96-1357  Filed  1-25-96;  8:45  am] 

BH.UMO  COOC  6720-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Russian  Civic  Education:  Curriculum 
Development  and  Teacher  Training 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  up 
to  two  assistance  awards.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3)-l  may 
apply  to  cooperate  in  the  planning  and 
implementation  of  up  to  two  curriculum 
development  and  teacher  training 
projects  for  civic  education  in  Russia. 
The  recipient  organization(sl  will  work 
with  Russian  partner  organizations  to  be 
selected  by  USIS  Moscow  to  assist 
Russian  educators  to  draft,  review,  and 
field-test  new  teacher  and  student 
materials  for  secondary- level  civic 
education.  The  grant(s),  to  be  carried  out 
over  approximately  eighteen  months, 
will  consist  of  three  stages:  (1) 
preliminary  assessment  and 
preparation,  (2)  a  U;S.-based  curriculum 
development  workshop  for  a  Russian 


materials  development  team,  and  (3) 
post-workshop  review  and  field-testing 
of  materials.  The  cooperation  with  USIA 
will  include  regular  consultation  with 
USIA  officers  in  Russia  with  regard  to 
program  development,  implementation, 
and  assessment.  Applicant 
organizations  may  propose  to  cooperate 
with  USIA  on  either  one  or  both  of  these 
projects.  Proposals  should  demonstrate 
expert  knowledge  of  Russia  and  Russian 
education,  as  well  as  significant 
experience  in  civic  education  and 
curriculum  development  as  practiced  in 
the  U.S. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act  " 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries*   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations*  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act  legislation  (FSA). 
Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USLA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  TfrLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/AS- 
96-04. 

DEADUNE  FOR  PROPOSALS:  All  Copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Monday,  April  1,  1996.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  April  1  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Proposals  should 
plan  for  grant  activities  to  begin 
approximately  by  June  1996  and  to  be 
completed  approximately  by  December 
1997. 

FOR  FURTHER  INFR0MAT10N,  CONTACT:  The 
Advising,  Teaching,  and  Specialized 
Programs  Division,  E/AS  Room  256, 
U.S.  Information  Agency,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  number  202/619-6038,  fax 


number  202/619-6790,  Internet  address 
"skux@usia.gov",  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

TO  DOWNLOAD  A  SOLICITAliON  PACKAGE 
VIA  INTERNET:  The  Solicitation  Package 
may  also  be  downloaded  from  USIA's 
website  at  http://www.usia.gov/  or  from 
the  Internet  Gopher  at  gopher.usia.gov, 
under  "New  RFPs  on  Educational  and 
Cultural  Exchanges." 

Please  specify  USIA  Program 
Specialist  Sally  Kux  on  all  inquiries  and 
correspondences.  Interested  applicants 
■should  read  the  complete  Federal 
.Register  announcement  t)efore  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMISSIONS:  Apphcants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agenc7,  Ref.:  E/AS-96-04, 
Office  of  grants  Management,  E/XE, 
Room  326,  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.4"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  Moscow  for  review,  in  order  to 
reduce  the  time  of  the  Agency's  grants 
review  process. 

DIVERSITY  GUIDELINES:  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  to  encompass 
differences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 


SUPPLEMENTARY  iNP(jOM.'i-r|ON: 

Overview 

The  goal  of  theses  projects  is  to  build 
on  current  Russian  efforts  to  develop 
appropriate  and  up-to-date  citizenship 
education  programs  for  use  in  Russian, 
secondary  schools.  The  project  will 
assist  educators  with  the  development 
and  implementation  of  new  civics 
materials  in  Russian  regions  in  which 
education  officials  have  demonstrated  a 
commitment  to  civic  education.  The 
project's  rationale  is  that  improving 
citizenship  education  at  the  secondary 
school  level  will  better  prepare  Russian 
students  to  participate  actively  in 
building  a  pluralistic,  democratic 
society,  and  will  promote  democratic 
relations  among  members  of  the  school 
community,  including  students, 
teachers,  school  administrators,  and 
parents.  The  recipient  organization(s) 
will  work  in  partnership  with  the 
selected  Russian  organization(s)  and 
must  be  willing  and  able  to  respond  to 
the  needs  of  the  Russian  partner(s). 

Program  Description 

Phase  I 

Representatives  of  the  U.S.  grantee 
organization(s)  will  make  a  preliminary 
assessment  visit  to  Russia.  This  trip  will 
enable  the  U.S.  partner(s}  to  consult 
with  their  Russian  counterpart(s)  to 
identify  project  objectives  and  the  scope 
and  themes  of  materials  to  be 
developed.  This  visit  will  also  enable 
them  to  become  acquainted  with  the 
local  educational  system  through  site 
visits  to  schools  and  appointments  with 
education  officials.  The  Russian  partner 
organization(s)  will  select  a  curriculum 
development  team  of  approximately  five 
practitioners  (e.g.,  classroom  teachers, 
curriculum  specialists,  and/or 
educational  officials)  in  consultation 
with  the  recipient  organization  and 
USIS  Moscow,  and  will  undertake 
preliminary  work  in  Russia  over  a 
period  of  3-6  months.  During  this  time 
members  of  the  curriculum 
development  team(s)  will  familiarize 
themselves  with  issues  and  materials 
relevant  to  the  project  and  will  finalize 
the  choice  of  topics  to  be  explored  in 
the  draft  materials. 

Phase  II 

Members  of  the  curriculum 
development  team(s)  will  spend 
approximately  two  months  in  a  highly 
structured  U.S.-based  workshop 
sponsored  and  organized  by  the  U.S. 
grantee  organization(s).  During  the 
workshopls)  the  Russian  team(s)  will 
complete  draft  teacher  and  student 
materials.  Within  the  framework  of  the 
workshop,  the  grantee  organization(s) 


will  be  responsible  for  allowing 
adequate  time  for  participants  to  work 
individually  and  collectively  on  the 
materials.  The  Russian  team(s)  should 
be  provided  access  to  leading  U.S.  civic 
educators  and  a  broad  range  of  relevant 
resources  to  stimulate  the  work  of  the 
team(s)  on  materials  oriented  toward  the 
Russian  situation.  The  workshop(s) 
should  include  focused  seminars  on 
topics  related  to  the  teaching  of  civics 
and  such  relevant  field  experiences  as 
visits  to  schools  and  professional 
associations. 

Phase  in 

Upon  completion,  the  draft  materials 
will  be  reviewed  by  Russian  and 
American  experts.  In  Russia,  the 
curriculum  development  team(s)  will 
work  with  local  teachers  and,  as 
appropriate,  with  U.S.  specialists  to 
provide  training  for  a  group  of 
practitioners  in  methods  for 
implementing  and  reviewing  the  draft 
materials  on  a  pilot  basis  in  selected 
schools  in  each  region. 

Guidelines 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 

Budget 

Applicants  must  submit  a 
comprehensive  as  well  as  a  summary 
budget  for  each  project.  The  award  for 
each  of  the  two  projects  will  not  exceed 
$225,000.  Budget  submissions  should 
delineate  separately  administrative  and 
program  costs.  For  further  clarification, 
applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity.  Budgets 
should  be  presented  in  a  multi-column 
format  that  clearly  identifies  the 
following  categories:  line  item,  amount 
of  USLA  support,  and  amount  of  cost- 
shared  support.  Any  relevant 
calculations  or  explanations  that  do  not 
appear  in  the  budget  should  be  included 
in  budgetary  notes.  USIA  is  committed 
to  containment  of  administrative 
expenses  consistent  with  overall 
program  objectives  and  sound 
management  principles;  total  USLA- 
funded  administrative  expenses  for  this 
project  should  not  exceed  25%  of  the 
total  USLA-funded  budget.  Additional 
budget  guidelines  are  provided  in  the 
Solicitation  Package. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Please  refer  to  the 
Sohcitation  Package  for  complete 
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budget  guidelines  and  formatting 
instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  EEN  and  USIS 
Moscow.  For  the  review  of  a  proposal  to 
be  successful,  it  will  need  to  receive 
positive  assessments  by  USlA's 
geographic  desk  officers  and  overseas 
officers.  Proposals  may  also  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Final 
funding  decisions  rest  with  the  USIA 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  res'des  with 
an  Agency  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below. 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  relevance  to 
Agency  mission,  and  responsiveness  to 
the  objectives  and  guidelines  stated  in 
this  solicitation.  Proposals  should 
demonstrate  geographic  and  substantive 
expertise. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity  and  should 
adhere  to  the  program  overview  and 
guidelines  described  above.  Proposals 
should  include  a  plan  for  continuous 
and  summative  evaluations. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  program 
objectives  and  how  continuous 
evaluation  will  be  used  to  adjust 
program  plans. 

4.  Multiplier  effect/ impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  a  commitment  to 
promoting  the  awareness  and 
understanding  of  diversity  with  regard 
to  both  program  content  and  program 
administration. 


6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institutional's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USLA"s  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notee:  The  terms  and  conditions 
published  in  this  RFP  are  binding  and  may 
not  be  modified  by  any  USIA  representative. 
Explanatory  information  provided  by  the 
Agency  that  contradicts  published  language 
will  not  be  binding.  Issuance  of  the  RFP  does 
not  constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Agency  reserves 
the  right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the  availability  of 
funds.  Awards  made  will  be  subject  to 
periodic  reporting  and  evaluation 
requirements. 

Notification:  Final  awards  cannot  be 
made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USLA 
procedures. 

Dated:  January  19.  1996. 
John  P.  Loiello, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc.  9&-1290  Filed  1-25-96;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Summer  Institute  for  Russian 
University  Educators  on  International 
Politics 

action:  Notice — Request  for  Proposals. 


SUMMARY:  The  Advising.  Teaching,  and 
Specialized  Programs  Division  of  the 
Office  of  Academic  Programs  in  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulations  26  CFR  1.501(c)(3)  -1  may 
apply  to  develop  a  six-week  graduate 
level  program  designed  for  a  group  of 
ten  Russian  university  educators  on  the 
subject  of  contemporary  international 
politics.  The  primary  purpose  of  the 
institute  is  to  provide  participants  with 
a  frame  work  for  an  understanding  of 
the  field  that  will  in  turn  enable  them 
to  develop  programs  and  courses  in 
their  home  institutions. 

USIA  is  seeking  detailed  proposals 
from  colleges,  universities,  consortia  of 
colleges  and  universities,  and  other  not- 
for-profit  academic  organizations  that 
have  an  established  reputation  in  fields 
directly  related  to  the  study  of 
international  relations  and  can 
demonstrate  expertise  in  conducting 
graduate-level  programs  for  foreign 
educators.  Applicant  institutions  must 
have  a  minimum  of  four  years' 
experience  in  conducting  international 
exchange  programs.  The  project  director 
or  one  of  the  key  program  staff 
responsible  for  the  academic  program 
must  have  an  advanced  degree  in  the 
field  related  to  the  topic  of  the  institute. 
Staff  escorts  traveling  under  the  USIA 
cooperative  agreement  must  be  U.S. 
citizens  with  demonstrated 
qualifications  for  this  service. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act  (FSA).  Programs 
and  projects  must  conform  with  Agency 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  USIA  projects 
and  programs  are  subject  to  the 
availability  of  funds. 
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ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/AS- 
9B-02. 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Monday,  March  25,  1996.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  March  25, 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Tentative 
approximate  program  dates  are  August 
5,  1996  through  September  16,  1996.  In 
order  to  assure  adequate  time  for  the 
host  institution  to  make  program 
arrangements  and  send  pre-program 
materials  to  grantees,  USIA  will  make 
every  effort  to  award  the  approved 
cooperative  agreement  by  May  13,  1996. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Academic  Programs,  Advising, 
Teaching  and  Specialized  Programs 
Division.  E/AS,  Room  349,  U.S. 
Information  Agency,  301  4th  Street.  SW, 
Washington.  D.C.  20547.  telephone 
number  202-619-6038;  fax  number 
202-619-6970;  internet  address 
shajmian@usia.gov,  to  request  an 
Application  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOUCITAT10N  PACKAGE 
VIA  INTERNET:  Solicitation  Package  may 
be  downloaded  from  USlA's  website  at 
http://www.usia.gov/  or  from  the 
Internet  Gopher  at  gopher.usia.gov, 
under  "New  RFPs  on  Educational  and 
Cultural  Exchanges." 

Please  specify  USIA  Program 
Specialist  Sherry  Hayman  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed,  Agency  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AS-96-02, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  S.W.. 
Washington,  D.C.  10547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 


3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  Moscow  for  review,  with  the  goal 
of  reducing  the  time  it  takes  to  obtain 
comments  for  the  Agency's  grant  review 
process. 

DIVERSITY  GUIDELINES:  Pursuant  to  the 
Bureau  s  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPLEMENTARY  INFORMATION: 

Uverview 

The  purpose  of  the  Summer  Institute 
for  Russian  Educators  on  International 
Politics  is  to  enable  the  participants  to 
gain  a  deeper  understanding  of  U.S. 
academic  teaching  and  research  about 
international  politics.  The  Institute 
seeks  to  provide  participants  with  an 
understanding  of  the  contending 
approaches  to  the  subject  in  order  to 
enable  the  participants  to  initiate  and 
develop  programs  for  the  study  of 
international  politics  at  their  home 
institutions.  Accordingly,  the  successful 
proposal  will  offer  a  survey  of  the 
principal  theoretical  models  for  the 
study  of  international  politics,  giving 
attention  to  how  the  disciplines  of  law, 
politics,  and  history  contribute  to  such 
study;  will  explore  the  current  debates 
within  the  field  of  international  politics, 
with  particular  attention  to  those  issues 
related  to  the  realignment  in  the 
international  system  in  the  post-Cold 
War  era;  and,  finally,  will  provide 
participants  with  access  to  the  key 
bibliographic,  monographic  and 
reference  materials  on  which  to  build 
courses  of  their  own.  Close  attention 
should  be  paid  to  providing  source 
materials,  bibliographies  and  computer 
resources.  The  Institute  should  enable 
the  participants  to  apply  a  wide  range 
of  curricular  materials,  scholarly 
approaches,  teaching  techniques, 
information  about  the  internet,  and 


other  resources  to  their  classrooms  in 
Russia. 

The  Institute  should  be  six  weeks  in 
length  and  should  take  place  on  a  U.S. 
college  or  university  campus  where 
participants  will  have  access  to  libraries 
and  computer  networks  as  well  as  an 
opportunity  to  become  acquainted  with 
university  teaching  practices  in  the  U.S. 
At  the  beginning  of  the  program  the 
participants  should  receive  an  initial 
orientation  to  the  U.S.  and  to  American 
university  life  in  addition  to  an 
introduction  to  current  trends  in 
teaching  and  research  about 
international  politics.  The  program 
should  provide  the  participants  with 
opportunities  to  explore  these  issues 
with  U.S.  scholars  and  to  observe 
international  politics  classes  that  are  in 
session.  The  program  should  focus  on 
engaging  the  participants  in  active  ways 
that  will  aid  them  in  designing  new 
approaches  to  their  own  teaching  and 
research.  The  institute  should  foster  a 
coUegial  atmosphere  in  which  institute 
faculty  and  participants  discuss  relevant 
texts,  issues  and  concepts  and  should  be 
structured  to  require  participants  to 
make  presentations,  write  reports,  and 
prepare  drafts. 

At  the  conclusion  of  the  Institute  each 
participant  should  be  required  to 
present  a  report  on  his  or  her  thoughts 
about  how  to  adapt  the  approaches  and 
interests  of  U.S.  international  politics 
specialists  to  teaching  and  research  in 
Russia. 

Objectives 

(1)  To  conduct  an  intensive, 
academically  stimulating  program  that 
presents  an  in-depth  view  of  the 
contending  theories  of  international 
politics,  including  the  principal  schools, 
approaches,  an  models  that  constitute 
the  field  and  which  define  debate  and 
discussion  among  leading  scholars  in 
the  field;  (2)  to  examine  how  the  end  of 
the  Cold  War  has  influenced  the  study 
of  international  politics,  with  particular 
reference  to  U.S.-Russia  relations  as 
well  as  East-West  relations  more 
generally;  (3)  to  provide  direct  access  to 
bibliographic,  reference  and  other 
scholarly  materials  that  will  enable 
visiting  Russian  scholars  to  establish  a 
framework  for  the  study  of  international 
politics  at  their  home  institutions. 

Participants 

The  program  should  be  designed  for 
ten  Russian  university  educators  who 
are  currently  teaching  courses  in 
international  relations  but  who,  despite 
significant  knowledge  of  Western 
political  and  historical  traditions,  are 
less  familiar  with  current  approaches  to 
teaching  or  research  about  international 


Z'i^R 


Federal  Reeister   '  Vnl    fil.  No    1R   /  FriHav    January  26.  1996  /  Notices 


rt'(i*'t,il    Kc'^isfer 


politics  in  the  U.S.  I  tie  participants  will 
be  nominated  by  the  United  States 
Information  Service  (USIS)  in  Moscow 
and  will  have  a  high  level  of  fluency  in 
English 

Guidelines 

The  Institute  should  be  specifically 
designed  for  experienced  Russian 
university  educators.  While  it  is 
important  that  the  topics  and  readings 
of  the  Institute  be  clearly  organized,  the 
institute  should  not  simply  replicate  a 
lecture  course  or  a  graduate  seminar. 
Through  a  combination  of  lectures, 
roundtable  discussions,  guest 
presentations,  consultations  and  site 
visits,  the  Institute  should  facilitate  the 
development  of  a  collegial  atmosphere 
in  which  Russian  participants  become 
fully  engaged  in  the  exchange  of  ideas. 

In  addition  to  the  core  faculty  from 
the  host  institution,  and  consistent  with 
the  program's  design,  the  Institute 
should  bring  in  presenters  from  outside 
academic  life.  Such  individuals  might 
come  from  foreign  policy  institutes, 
think  tanks,  lobbying  organizations, 
embassies,  consulates,  international 
development  organizations,  media,  or 
government,  as  appropriate.  Presenters 
should  be  fully  briefed  about  the 
Institute,  its  goals,  general  themes, 
readings,  and  especially  the  background 
and  needs  of  the  participants 
themselves.  Information  about 
presenters  and  how  they  will  be  utilized 
should  be  included  in  the  proposal 
submission. 

The  best  proposals  will  express  a  high 
level  of  thematic  articulation  in  addition 
to  demonstrating  clearly  the  means  by 
which  these  themes  will  be  concretely 
communicated  to  participants  for 
discussion  and  reflection.  It  is 
especially  important  for  the  institute 
organizer  to  devise  ways  to  integrate  all 
aspects  of  the  program,  from  the 
assigned  readings,  lectures,  and 
discussions,  to  any  site  visits  and  field 
trips. 

The  equivalent  of  one  day  a  week 
should  be  available  to  participants  to 
pursue  individual  research  and  reading. 
The  Institute  should  provide  access  to 
leading  American  scholars  and  research 
resources  (libraries,  archives,  databases): 
provisions  should  be  made  to  pair 
participants  with  faculty  mentors.  A  key 
element  of  the  Institute  is  to  expose 
participants  to  the  full  range  of 
scholarly  materials,  primary  and 
secondary  literature,  curricular 
materials  and  teaching  resources, 
including  Internet  and  computer 
training,  that  will  allow  them  to 
continue  their  use  of  such  materials  in 
Russia. 


A  residetidai  prugrdiii  ol  d  iiiiiuiiiuiu 
of  five  weeks  on  a  college  or  university 
campus  is  mandatory.  Any  study  tour 
segment  must  be  directly  supportive  of 
the  academic  program  content. 

Details  of  programs  may  be  modified 
in  consultation  with  USIA  following  the 
grant  award. 

The  selected  grant  organization  will 
be  responsible  for  most  arrangements 
associated  with  this  program.  This 
includes  the  organization  and 
implementation  of  all  presentations  and 
program  activities,  arrangements  for  all 
domestic  and  international  travel, 
lodging,  subsistence,  and  group 
transportation  for  participants, 
orientation  and  briefing  of  participants, 
preparation  of  any  necessary  support 
materials  including  a  pre-program 
mailing  and  working  with  program 
presenters  to  achieve  maximum 
program  coordination  and  effectiveness. 

Please  refer  to  the  Solicitation 
Package  for  further  details  on  program 
design  and  implementation. 

Additional  Information 

Confirmation  letters  from  U.S.  co- 
sponsors  noting  their  intention  to 
participate  in  the  program  will  enhance 
a  proposal.  Proposals  incorporating 
participant/observer  site  visits  will  be 
more  competitive  if  letters  committing 
prospective  host  institutions  to  support 
these  efforts  are  provided. 

Visa/lDSurance/Tax  Requirements 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 
Visas  will  be  issued  by  USIS  posts 
abroad.  USIA  insurance  will  be 
provided  to  all  participants,  unless 
otherwise  indicated  in  the  proposal 
submission.  Grantee  organization  will 
be  responsible  for  enrolling  participants 
in  the  chosen  insurance  plan.  Please 
indicate  in  the  proposal  if  host 
institutions  have  any  special  tax 
withholding  requirements  on 
participant  or  staff  escort  stipends  or 
allowances. 

Frfsed  Bii4ge< 

Applicants  must  submit  a 
comprehensive  line  item  budget  for  the 
entire  program  based  on  the  specific 
guidance  in  the  Solicitation  Package. 
There  must  be  a  summary  budget  as 
well  as  a  breakdown  reflecting  both  the 
administrative  budget  and  the  program 
budget.  For  better  understanding  or 
further  clarification,  applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  facilitate  USIA 
decisions  on  funding.  The  total  USIA- 


iuiidod  budget  award  may  not  uxcued 
$125,000.  USIA-funded  administrative 
costs  should  be  as  low  as  possible  and 
should  not  exceed  $37,000  or  30%. 
whichever  is  less.  The  recipient 
organization  should  try  to  maximize 
cost-sharing  and  to  stimulate  U.S. 
private  sector  (foundation  and 
corporate)  support. 

Tne  program  should  include  a  book 
budget  for  participants  to  use  in 
purchasing  books  and  teaching 
materials  which  they  will  need  to 
develop  new  courses  and  to  improve 
existing  ones. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  books,  teaching  materials  and 
computer  software 

(2)  mailing  allowances. 

(3)  travel  and  per  diem. 

(4)  salaries,  fringe  benefits. 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  USIA  Area  Office  and  USIS 
Moscow  as  appropriate.  Proposals  may 
also  be  reviewed  by  the  Office  of  the 
General  Counsel  or  by  other  Agency 
elements.  Funding  decisions  are  at  the 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality  and 
substance,  consonant  with  the  highest 
standards  of  American  teaching  and 
scholarship.  Program  design  should 
reflect  the  main  currents  as  well  as  the 
contemporary  debates  within  the  field. 

2.  Program  Planning:  A  detailed 
agenda  and  a  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  The  agenda  and 
work  plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
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reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan.  The 
proposals  should  indicate  evidence  of 
continuous  on-site  administrative  and 
managerial  capacity. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  connections. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
and  program  content  (orientation  and 
wrap-up  sessions,  program  meetings, 
resource  materials  and  follow-up 
activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  project's  goals. 

7.  Institution 's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIAS- 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  pr9gram.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended. 

W.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 


possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessment  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
fivnliiation  requirements. 

\otification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  19,  1996. 
John  P.  Loiello, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 
IFR  Dor  c»6-1289  Filed  1-25-96;  8:45  am) 

BiLUNG  CODE  8230-01-M 


US  Advisory  Cornmisslon  on  Public 
Diplomacy  Meeting 

agency:  United  States  Information 

Agency. 

action:  Notice  for  the  Federal  Register. 

SUMMARY:  The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
meet  in  Room  600,  301  4th  Street,  S.W., 
on  January  25,  1996  from  9:30  a.m.  to 
12:00  noon. 

The  meeting  will  be  closed  to  the 
public  from  9:30  a.m.  to  11:30  a.m.. 


because  it  will  involve  discussion  of 
classified  information  relating  to  public 
diplomacy  and  the  Bosnian  peace 
process.  "The  Commission  will  meet 
with  USNATO  Public  Affairs  Officer 
Mary  Ellen  Connell;  Dr.  Mary  Mcintosh, 
Director,  Office  of  European  Research, 
USIA;  Mr.  Bud  Jacobs,  Deputy  Director, 
Office  of  East  European  and  NIS  Affairs, 
USIA;  and  Col.  Daniel  C.  Deflin,  Chief 
of  Psychological  Operations  and  Civil 
Affairs,  The  Joint  Staff  (5  U.S.C. 
552b(c)(l)). 

The  11:30  a.m.  to  12:00  p.m.  portion 
of  the  Commission's  meeting  will  be 
open  to  the  public  and  will  involve 
discussion  of  the  U.S.  Information 
Agency's  budget  with  USIA's 
Comptroller  Stanley  Silverman. 

Please  call  Betty  Hayes.  (202)  619- 
4468,  for  further  information. 

Dated:  January  22. 1996. 
Joseph  Dufifey, 

Director. 

Determination  To  Close  a  Portion  of  the  U.S. 
Advisory  Commission  on  Public  Diplomacy's 
Meeting  of  January  25.  1996 

Based  on  the  information  provided  to  the 
United  States  Information  Agency  by  the 
United  States  Advisory  Commission  on 
Public  Diplomacy,  I  hereby  determine  that 
the  meeting  scheduled  by  the  Commission 
for  January  25, 1996  may  be  closed  to  the 
public  from  9:30  a.m.  to  11:30  a.m. 

The  Commission  has  requested  that  its 
January  25  meeting  be  closed  from  9:30  a.m. 
to  11:30  a.m.,  because  it  will  involve 
discussion  of  classified  information  relating 
to  public  diplomacy  and  the  Bosnian  peace 
process.  The  Commission  will  meet  with 
USNATO  Public  Affairs  Officer  Mary  Ellen 
Connell;  Dr.  Mary  Mcintosh,  Director,  Office 
of  European  Research,  USIA;  Mr.  Bud  Jacobs, 
Deputy  Director,  Office  of  East  European  and 
NIS  Affairs,  USIA;  Col.  Daniel  C.  Devlin, 
Chief  of  Psychological  Operations  and  Civil 
Affairs,  The  Joint  Staff  (5  U.S.C.  552b(c)(l)). 

The  11:30  a.m.  to  12:00  p.m.  portion  of  the 
Commission's  meeting  will  be  open  to  the 
public  and  will  involve  discussion  of  the 
U.S.  Information  Agency's  budget  with 
USIA's  Comptroller  Stanley  Silverman. 

Dated:  January  22.  1996. 
Joseph  Duffey, 
Director. 
(FR  Doc.  96-1336  Filed  1-25-96;  8:45  ami 
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This  sectKXi  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


reOERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday.  January  23. 
1996,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Jonathan  L. 
Fiechter  (Acting  Director.  Office  of 
Thrift  Supervision),  and  Chairman  Ricki 
Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2),  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)).    , 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  NW..  Washington.  DC. 

Dated:  January  23.  1996. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldinan, 
Deputy  Executive  Secretary. 
|FR  Doc.  96-1512  Filed  1-24-96;  1:11  pm) 

BH.UNG  CODE  •71«-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
February  1,  1996. 

PLACE:  Room  6005,  6th  Floor,  1730  K 
Street.  N.W.,  Washington.  D.C. 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  U.S.  Steel  Mining  Co.,  Inc..  Docket  No. 
WEVA  92-783.  (Issues  include  whether  the 
judge  erred  in  concluding  that  the  operator's 
violation  of  a  transportation  safeguard  issued 
under  30C.F.R.  §  75.1403  was  significant  and 
substantial.) 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/ 1-800-877-8339  for  toll 
free. 

Dated:  January  22. 1996. 
Jean  H.  Ellen. 
Chief  Docket  Clerk. 
|FR  Doc.  96-1618  Filed  1-24-96;  3:35  pm) 

BILUNG  CODE  r73S-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  61  FR  1437.  January  19. 

1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  a.m..  Wednesday, 

January  24,  1996. 

CHANGES  IN  THE  MEETING:  The  open 

meeting  has  been  canceled,  and  the 

scheduled  item  was  handled  via 

notation  voting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 

Board;  (202)  452-3204. 

Dated:  January  24,  1996. 
Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  96-1503  Filed  1-24-96;  10:34  ami 

BiLUNC  CODE  SMO-OI-P 


NATIONAL  FOUNDATION  ON  THE  ARTS  AND 
THE  HUMANITIES 

INSTITUTE  OF  MUSEUM  SERVICES 

Notice  of  Rescheduled  Meeting 

summary:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board. 
Please  note:  This  meeting  had  been 
previously  scheduled  for  January  12  but 
was  postponed  due  to  severe  weather 
conditions  in  Washington.  IX.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94^09) 
and  regulations  of  the  Institute  of 
Museum  Services.  45  CFR  1180.84. 


TIME/DATE:  10:30  a.m.— 1:00  p.m.— 
Friday,  March  1,  1996. 

STATUS:  Open. 

ADDRESS:  The  Madison  Hotel.  15th  and 
M  Streets.  NW..  Washington.  DC  20005. 
202/862-1740. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Mezvinsky,  Special  Assistant  to  the 
Director,  bistitute  of  Museum  Services, 
1100  Peruisylvania  Avenue,  NW.,  Room 
510,  Washington,  DC  20506— (202)606- 
8536. 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts.  Humanities,  and 
Cuhural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Friday.  March  1  will 
be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Aven*e,  NW., 
Washington,  DC  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

65th  Meeting  of  the  National  Museum 
Services  Board,  The  Madison  Hotel, 
Friday,  March  1,  1996*  10:30  a.m.— 1:00 
p.m. 

Agenda 

I.  Chairman's  Welcome  and  Approval  of 

Minutes 

II.  Director's  Report 

III  Appropriations  Report 

IV.  Legislative/Public  Affairs  Report 

V.  IMS  Programs  Report 

VI.  Twentieth  Anniversary  Report 


*Note:  this  meeting  was  originally 
scheduled  for  January  12  but  had  to  be 
{jostpioned  due  to  severe  weather  conditions 
in  Washington.  DC. 

Dated:  January  23, 1996. 
Linda  Bell. 

Director  of  Policy.  Planning  and  Budget, 
National  Foundation  on  the  Arts  and  the 
Humanities,  Institute  of  Museum  Services. 
(FR  Doc.  96-1617  Filed  1-24-96;  3:34  pml 

BILLING  CODE  703e-01-M 


UNITED  STA'S^S  ^CS'e^i^.  SEPVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  9:00  a.m.  on  Tuesday,  February  6, 
1996,  in  Houston,  Texas.  The  meeting  is 
open  to  the  public  and  will  be  held  at 
the  Four  Seasons  Hotel,  1300  Lamar 
Street,  Houston,  in  the  Austin  Room. 
Due  to  the  blizzard  and  extreme  weather 
conditions  that  hit  Washington,  D.C,  on 
Sunday,  January  7,  the  Board  meeting 
scheduled  for  January  8  and  9  was 
cancelled.  (See  60  FR  67021,  December 
27,  1995)  The  Board  expects  to  discuss 
the  matters  stated  in  the  agenda  which 
is  set  forth  below.  The  agenda  includes 
the  items  that  were  scheduled  for  the 
January  meeting.  Requests  for 
information  about  the  meeting  should 


Ue  addressed  to  the  Secretary  of  the 
Board,  Thomas  J.  Koerber,  at  (202)  268- 
4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  February  5,  1996.  but 
it  will  consist  entirely  of  briefings  and 
is  not  open  to  the  public. 

Agenda 

Tuesday  Session 

February  6-9:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 

December  4-5,  1995. 

2.  Remarks  of  the  Postmaster  General  and 

CEO.  (Marvin  Runyon) 

3.  Consideration  of  Board  Resolution  on 

Capital  Funding.  (Chairman  Sam 
Winters) 

4.  Annual  Report  on  Government  in  the 

Sunshine  Act  Compliance.  (Chairman 
Sam  Winters) 

5.  Quarterly  Report  on  Service  Performance. 

(Yvonne  D.  Maguire,  Vice  President, 
Consumer  Advocate) 

6.  Quarterly  Report  on  Financial 

Performance.  (Michael  J.  Riley,  Chief 
Financial  Officer  and  Senior  Vice 
President) 


7.  Repiort  on  Southwest  Area  Operations. 

(Charles  K.  Keman,  Vice  President, 
Southwest  Area  Operations) 

8.  Capital  Investments.  (All  for  final 

consideration) 

a.  Tray  Management  System — Phase  II 
Development.  (William  J.  Dowling,  Vice 
President,  Engineering) 

b.  lx)w  Cost  Optical  Character  Reader.  (Mr. 
Dowling) 

c.  47  Small  Parcel  and  Bundle  Sorters.  (Mr. 
Dowling) 

d.  Associate  Office  Infrastructure  R&D. 
(Richard  D.  Weirich.  Vice  President, 
Information  Systems) 

e.  Jacksonville,  Florida,  Bulk  Mail  Center 
Expansion.  (Rudolph  K.  Umscheid,  Vice 
President,  Facilities) 

f.  El  Paso,  Texas,  P&DC  and  VMF.  (Mr. 
Umscheid) 

9.  Election  of  Chairman  and  Vice  Chairman 

of  the  Board  of  Governors. 

10.  Tentative  Agenda  for  the  March  4-5, 

1996,  meeting  in  Washington,  D.C. 
Thomas  J.  Koerber. 
Secretary. 
[FR  Doc.  96-1567  Filed  1-24-96;  3:06  pm] 

BILUNG  CODE  7710-12-M 


Friday 

January  25,  1996 


Part  il 


Environmenta 
Protection  Agency 

40  CFR  Parts  239  and  25B 
State/Tribal  Permit  Proqram  Adeauacy 
Determination:   Municipal  Soiid   vVa':-ie 
Faciiities.   Proposed  Rute 
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ENVIRONMENTAL  PROTECTION 
A  G  t  N  ■• '  T 

40  C  F  ■   Parts  239  and  258 
P  R  L -6400-5/EP  Ay53O^-«S-01 0] 
PIN  2050-AD03 

SuDtitle  D  Regulated  Facilities;  State/ 
Tribal  Permit  Program  Determination 
of  A  ipjuacy;  State/Tribal 
impief-entation  Rule  (STIR) 

i  jENCY:  hnvironmental  Protection 
\  -iicy  (EPA). 
ACTKaN:  Proposed  rule. 

s  jMMJ^aY:  This  proposed  rule  is 
designed  to  guide  States  and  Indian 
Tribes  in  developing,  implementing, 
and  revising  programs  to  issue  and 
enforce  permits  for  facilities  which 
landrdi  discarded  materials  known  as 
"municipal  solid  waste  (MSW)". 

On  October  9.  1991,  the 
Environmental  Protection  Agency  (EPA) 
published  the  "Solid  Waste  Disposal 
Facility  Criteria,  '  a  set  of  standards 
prescribing  how  MSW  landfills  are  to  be 
constructed  and  operated.  States  are  to 
adopt  and  implement  permit  programs 
to  ensure  that  MSW  landfills  comply 
with  these  standards.  EPA  is  to  review 
the  State  permit  programs  and 
determine  whether  they  are  adequate. 

The  STIR  establishes  criteria  and 
procedures  which  EPA  will  use  to 
determine  whether  the  State  permit 
programs  are  adequate  to  ensure 
compliance  with  the  Solid  Waste 
Disposal  Facility  Criteria.  While  the 
Disposal  Facility  Criteria  automatically 
apply  to  all  MSW  landfills.  States  with 
permit  programs  deemed  adequate  have 
the  authority  to  provide  some  flexibility 
to  landfill  owners  and  operators  in 
meeting  the  criteria.  To  date,  using  the 
draft  STIR  as  guidance,  EPA  has 
approved  more  than  40  state  permit 
programs.  This  proposal  is  designed  to 
minimize  disruption  of  existing  state/ 
Tribal  programs.  Eventual  promulgation 
of  a  final  STIR  is  not  expected  to  disrupt 
approved  programs,  and  will  provide  a 
Hexible  framework  for  future  program 
modifications. 

The  Resource  Conservation  and 
Recovery  Act  (RCRA)  is  the  legal  basis 
for  the  proposed  STIR.  RCRA  requires 
States  to  adopt  and  implement  permit 
programs  to  ensure  compliance  with  the 
Federal  Disposal  Facility  Criteria  and 
requires  EPA  to  determine  the  adequacy 
of  the  State  permit  programs.  So  that 
management  of  MSW  is  equally 
protective  on  Indian  lands,  the  STIR 
also  gives  Indian  Tribes  the  right  to 
apply  for  EPA  approval  of  their  landfill 
permit  programs. 


DATES:  comments  on  this  proposed  rule 
must  be  submitted  on  or  before  April  25, 
1996. 

ADDRESSES:  Commentors  must  send  an 
original  and  two  copies  of  their 
comments  to:  Docket  Clerk,  mailcode: 
5305W,  Docket  No.  F-96-STIP-FFFFF, 
U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street  SW.; 
Washington,  DC.  20460.  Comments 
should  include  the  docket  number  F- 
96-STIP-FFFFF.  The  public  docket  is 
located  at  Crystal  Gateway,  North  #1, 
1235  lefferson  Davis  Highway.  First 
Floor,  Arlington  ,  VA  and  is  available 
for  viewing  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  may  be 
made  by  calling  (703)  603-9230.  Copies 
cost  $0.15/page.  Charges  under  $25.00 
are  waived. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline.  Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency 
Headquarters,  401  M  Street  SW.; 
Washington,  DC.  20460,  (800)  424- 
9346;  TDD  (800)  553-7672  (hearing 
impaired);  in  Washington,  D.C. 
metropolitan  area  the  number  is  (703) 
412-9810,  TDD  (703)  486-3323. 

For  more  detailed  information  contact 
Mia  Zmud,  Office  of  Solid  Waste 
(maikode  5306W),  U.S.  Environmental 
Protection  Agency  Headquarters,  401  M 
Str«et  SW.,  Washington,  D.C.  20460; 
(703)  308-7263. 

SUPPLEMENTARY  INFORMATION!  Copies  of 
the  following  document  are  available 
fi^m  the  Docket  Clerk,  mailcode  5305, 
U.S.  Environmental  Protection  Agency 
Headquarters,  401  M  Street  SW.; 
Washington.  D.C.  20460.  (202)  475- 
9327. 

Preamble  Outline 

I.  Authority 

II.  Background 

A.  Approach 

B.  Part  258  Revised  Criteria 

C.  Non-municipal  solid  waste  criteria 

D.  Rationale  for  Today's  Proposed  Rule 

E.  Part  239  Determination  of  Permit 
Program  Adequacy 

F.  Differences  from  Subtitle  C 
Authorization  Process 

C.  Indian  Lands 

H.  Enforcement  

III.  Section-by-Section  Analysis  of  40  CFR 

Part  239 

A.  PurjKise  and  Scope  (Subpart  A) 

B.  Components  of  Program  Application 
(Subpart  B) 

C.  Requirements  for  Adequate  Permit 
Programs  (Subpart  C) 

D.  Adequacy  Determination  Procedrires 
(Subpart  D) 

E.  Changes  to  Part  258 

IV.  Economic  and  Regulatory  Impacts 
A.  Regulatory  Impact  Analysis 


B.  Ktiguldtory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

I.  Authority 

EPA  is  proposing  these  regulations 
under  the  authority  of  sections 
2002(a)(1)  and  4005(c)  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  by  HSWA  (RCRA  or  the 
Act).  Section  4005(c)(1)(B)  requires  each 
State  to  develop  and  implement  a 
permit  program  to  ensure  that  facilities 
that  may  receive  hazardous  household 
waste  or  hazardous  waste  from 
conditionally  exempt  small  quantity 
generators  are  in  compliance  with  the 
Subtitle  D  Federal  revised  criteria 
promulgated  under  section  4010(c). 
Section  4005(c)(1)(C)  further  directs 
EPA  to  determine  whether  State  permit 
programs  are  adequate  to  ensure 
compliance  with  the  Subtitle  D  Federal 
revised  criteria.  Section  2002(a)(1)  of 
RCRA  authorizes  EPA  to  promulgate 
regulations  necessary  to  carry  out  its 
functions  under  the  Act. 

n.  Backgrmind 

A.  Approach 

The  regulation  of  solid  waste 
management  historically  has  been  a 
State  and  local  concern.  EPA  fully 
intends  that  States/Tribes  will  maintain 
the  lead  role  in  implementing  the 
Subtitle  D  Federal  revised  criteria  as 
promulgated.  This  proposal  is 
consistent  with  general  EPA  policy  that 
places  primary  responsibility  for 
coordinating  and  implementing  many 
environmental  protection  programs  with 
the  Slates/Tribes.  While  a  State/Tribe 
may  simply  adopt  the  Federal 
standards,  they  also  may  choose  to  take 
advantage  of  the  significant  flexibility 
designed  into  today's  proposal. 

Following  are  three  illustrations  of 
how  today's  proposal  is  designed  to 
cause  a  minimum  disruption  of  existing 
State/Tribal  permit  programs. 

First,  EPA  s  goal  is  for  States/Tribes  to 
apply  for  and  receive  approval  of  their 
Subtitle  D  permit  programs.  Today's 
proposal  reflects  this  policy  by  requiring 
elements  of  basic  authority,  rather  than 
prescriptive  programmatic  elements. 
This  approach  establishes  a  framework 
that  allows  States/Tribes  flexibility  in 
the  structlire  of  their  individual  permit 
programs,  while  requiring  that  States/ 
Tribes  have  the  necessary  authority  to 
ensure  that  Subtitle  D  facilities  comply 
with  the  Federal  revised  criteria. 
Further,  today's  proposal  does  not 
define  how  a  State/Tribe  must 
implement  the  basic  elements  required 
in  the  Federal  revised  criteria  for 
Subtitle  D  facilities  and  today's 
proposal.  States/Tribes  may  use  their 
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own  design  standards  (e.g.,  develop  an 
alternative  liner  design),  performance 
standards  (e.g.,  specify  a  performance 
standard  for  a  liner  design  such  as 
setting  the  maximum  allowable 
contaminant  level  at  a  relevant  point  of 
compliance),  or  a  combination  of  these 
two  approaches. 

Second,  in  assessing  the  States'/ 
Tribes'  authorities.  EPA  generally  will 
defer  to  the  State/Tribal  certifications  of 
legal  authority  and  not  "second  guess" 
the  applicants.  However,  if  EPA  receives 
information  indicating  that  the 
applicant's  legal  certification  is 
inaccurate,  EPA  reserves  the  right  to 
conduct  its  own  review  of  the 
applicant's  legal  certification  and 
authorities. 

Third,  a  State's/Tribe's  guidance 
documents  may  be  used  to  supplement 
laws  and  regulations  if  the  State's/ 
Tribe's  legal  certification  demonstrates 
that  the  guidance  can  be  used  to 
develop  enforceable  permits  which  will 
ensure  compliance  with  the  Subtitle  D 
Federal  revised  criteria.  Thus,  in  some 
cases,  the  specific  technical 
requirements  of  the  Subtitle  D  Federal 
revised  criteria  need  not  be  contained  in 
State/Tribal  law  or  regulations.  By 
allowing  the  States/Tribes  to  use 
guidance  in  the  development  of 
enforceable  permits  where  allowed  by 
State/Tribal  law,  today's  proposal 
mitigates  the  problem  of  States/Tribes 
unnecessarily  having  to  restructure  their 
existing  laws/regulations. 

B.  Part  258  Revised  Criteria 

On  October  9,  1991,  EPA  promulgated 
the  Subtitle  D  Federal  revised  criteria 
for  MSWLFs  (40  CFR  Parts  257  and  258 
Solid  Waste  Disposal  Facility  Criteria; 
Final  Rule).  These  Federal  revised 
criteria  establish  minimum  Federal 
standards  to  ensure  that  MSWLFs  are 
designed  and  managed  in  a  manner  that 
is  protective  of  human  health  and  the 
environment.  The  Part  258  Federal 
revised  criteria  include  location 
restrictions  and  standards  for  design, 
operation,  ground-water  monitoring, 
corrective  action,  financial  assurance, 
and  closure/ post-clOsure  care  of 
MSWLFs. 

The  40  CFR  Part  258  Federal  revised 
criteria  are  self-implementing  on  their 
effective  date  for  all  MSWLFs  within  the 
jurisdiction  of  the  United  States.  Every 
standard  in  40  CFR  Part  258  is  designed 
to  be  implemented  by  the  owner  or 
operator  with  or  without  oversight  or 
participation  by  a  regulatory  agency 
(i.e.,  through  a  permit  program).  RCRA 
Section  4005(c)(2)(A)  authorizes  EPA  to 
enforce  40  CFR  Part  258  in  those  cases 
where  the  Agency  has  determined  the 
State/Tribal  permit  program  to  be 


inadequate.  RCRA  Section  7002  also 
authorizes  citizen  suits  to  ensure 
compliance  with  the  Federal  revised 
criteria.' 

The  Federal  revised  criteria  for 
MSWLFs  recognize  the  regulatory  value 
of  the  permitting  system  which  provides 
a  mechanism  for  States/Tribes  to 
interact  with  the  public  and  with 
owners/operators  on  site-specific  issues 
before  and  after  permit  issuance.  Within 
the  bounds  established  by  authorizing 
statutes  and  regulations,  permitting 
agencies  are  able  to  interact  with  facility 
owners/operators,  provide  opportunity 
for  public  review  and  input  and,  at  the 
discretion  of  the  State/Tribe,  tailor 
protective  permit  conditions  and 
requirements  to  facility-specific 
characteristics.  Once  EPA  has 
determined  that  State/Tribal  permit 
programs  are  adequate  to  ensure 
compliance  with  40  CFR  Part  258,  the 
Part  258  Federal  revised  criteria  provide 
approved  States/Tribes  the  option  of 
allowing  MSWLF  owners/operators 
flexibility  in  meeting  the  requirements 
of  Part  258. 

The  Part  258  MSWLF  regulations  thus 
provide  approved  States/Tribes  the 
option  of  making  site-specific 
determinations  regarding  MSWLF 
design  and  other  requirements  of  Part 
258  under  specific  conditions.  For 
example,  approved  States/Tribes  that 
adopt  the  Federal  performance  standard 
may  allow  any  final  cover  design  if  the 
owner/operator  demonstrates  that  the 
design  meets  the  performance  standard 
of  40  CFR  Part  258.  Another  example  of 
such  broad  flexibility  is  the  option  to 
approve  an  ahemative  liner  design 
instead  of  the  prescribed  composite 
design  specified  in  §  258.40(a)(2),  as 
long  as  the  alternative  design  meets  the 
performance  standard  described  in 
§  258.40(a)(1). 

In  addition,  the  flexibility  afforded  to 
an  approved  State/Tribe  allows  the 
application  of  an  alternative  liner  design 
on  a  State/Tribal-wide  basis,  so  long  as 
that  design  meets  the  performance 
standard  in  all  locations  throughout  the 
State/Tribe.  This  demonstration,  by 
necessity,  would  require  the  use  of  fate 
and  transport  modeling  to  demonstrate 
that  the  alternative  design  could  meet 
the  performance  standard  in  "worst- 
case"  scenarios.  Where  there  is  no 
approved  permit  program,  there  is  no 
mechanism  by  which  a  regulatory 
agency  can  exercise  flexibility  in 
developing  facility-specific  conditions 
and  requirements  adequate  to  ensure 
compliance  with  40  CFR  Part  258. 


'  Nothing  in  this  preamble  or  rule  proposed  today 
is  intended  to  affect  the  extent  of  a  State  or  Tribe's 
sovfireign  immunity  to  suit  under  RCRA. 


C.  Non-Municipal  Solid  Waste  Criteria 

EPA  plans  to  amend  existing 
regulations  to  address  all  non-municipal 
solid  waste  facilities  that  may  receive 
conditionally  exempt  small  quantity 
generator  (CESQG)  waste.  In  accordance 
with  a  settlement  agreement  with  the 
Sierra  Club  filed  with  the  court  on 
January  31,  1994,  the  Agency  proposed 
these  regulations  on  June  12,  1995  and 
will  publish  final  regulations  by  July  1, 
1996.  Sierra  Club  v.  Browner,  Civ.  No. 
93-2167  (D.DC).  Specific  requirements 
relating  to  the  approval  of  State/Tribal 
non-municipal  solid  waste  permit 
programs  needed  to  implement  these 
amendments  may  be  included  in  that 
rulemaking  as  appropriate. 

D.  Rationale  for  Today's  Proposed  Rule 

Due  to  the  significant  flexibility  that 
is  only  available  in  approved  States/ 
Tribes,  the  Agency  made  active  efforts 
to  encourage  States/Tribes  to  seek  early 
approval  of  their  MSWLF  permit 
programs.  EPA  conducted  a  pilot 
program  with  four  States  and  EPA 
Regions  to  streamline  the  approval 
process  and  obtain  early  feedback  from 
States  and  EPA  Regions.  The  draft  STIR 
was  used  as  guidance  in  interpreting  the 
statutory  authorities  and  requirements, 
in  identifying  the  necessary  components 
of  an  application,  and  in  making 
adequacy  determinations  of  State/Tribal 
MSWLF  permit  programs.  These  early 
efforts  by  EPA  were  successful  in 
encouraging  States/Tribes  to  apply  for 
approval  of  their  MSWLF  permit 
programs.  To  date,  EPA  has  approved 
over  40  State/Tribal  MSWLF  permit 
programs  and  anticipates  approval  of 
the  remaining  States  in  the  near  future. 

While  EPA  has  proceeded  to  approve 
State/Tribal  permit  programs  using  the 
draft  STIR  as  guidance,  the  Agency 
believes  it  remains  necessary  to 
promulgate  today's  proposal  to  provide 
a  framework  for  modifications  of 
approved  permit  programs,  to  establish 
procedures  for  withdrawal  of  approvals 
allowing  ample  opportunity  for  EPA 
and  the  State/Tribe  to  resolve  problems, 
and  to  establish  the  process  for  future 
program  approvals  (e.g.,  non-municipal 
solid  waste  facilities  that  may  receive 
conditionally  exempt  small  quantity 
generator  waste). 

The  Agency  provided  opportunities 
for  public  comments  and  public 
hearings  on  the  State/Tribal  MSWLF 
permit  programs  that  have  been 
approved  to  date  and  received  few 
significant  comments  on  the  criteria 
used  as  a  basis  for  approval.  Today's 
prop>osat  establishes  the  same  approval 
procedures  and  standards  used  by  the 
Agency  in  approving  those  States/ 
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Tribes.  riier«for«,  the  Agency  behoves 
that  States/Tribes  with  approved  permit 
programs  will  not  have  to  reapply  upon 
promulgation  of  today's  proposal  in 
final  form. 

E.  Part  239  Determination  of  Permit 
Program  Adequacy 

1.  Approval  Procedures  for  State/Tribal 
Permit  Programs 

Today's  proposed  rule  establishes  the 
criteria  and  process  for  determining 
whether  State/Tribal  permit  programs 
are  adequate  to  ensure  that  regulated 
facilities  are  in  compliance  with  the 
Subtitle  D  Federal  revised  criteria.  EPA 
Regional  Administrators  will  make  this 
determination. 

To  secure  an  EPA  determination  of 
adequacy  under  RCRA  section  4005(c), 
a  State/Tribe  must  submit  an 
application  for  permit  program  approval 
to  the  appropriate  EPA  Regional 
Administrator  for  review.  This  proposed 
rule  describes  the  program  elements  to 
be  included  in  such  an  application  and 
sets  forth  the  criteria  EPA  will  use  in 
determining  whether  a  State/Tribal 
permit  program  is  adequate.  A  more 
detailed  explanation  of  what  EPA  is 
proposing  to  require  of  a  State/Tribe 
seeking  a  determination  is  found  in  the 
following  sections  of  this  preamble. 

2.  Approval  Procedures  for  Partial  State/ 
Tribal  Permit  Programs 

In  view  of  the  comprehensive  nature 
of  Subtitle  D  Federal  revised  criteria,  it 
is  likely  that  some  State/Tribal  permit 
programs  will  meet  the  procedural  and 
legal  requirements  of  Part  239  but  not 
all  of  the  technical  requirements  of  the 
Subtitle  D  Federal  revised  criteria 
promulgated  under  §  4010(c)  of  RCRA. 
These  State/Tribal  programs  would 
require  a  few  revisions  before  the  entire 
program  could  be  approved.  As  a  resuU, 
they  would  need  to  delay  submittal  of 
program  approval  applications  until  the 
limited  number  of  required  statutory, 
regulatory,  and/or  guidance  changes 
were  complete.  This  delay  concerns  the 
Agency,  because  a  delay  of  the  final 
adequacy  determination  while  these 
revisions  were  being  made  could  place 
a  substantial,  and  often  unnecessary, 
financial  burden  on  owners/operators 
by  withholding  the  flexibility  provided 
by  the  Subtitle  D  Federal  revised  criteria 
in  approved  States/Tribes. 

To  mitigate  this  problem.  EPA 
included  procedures  for  partial  program 
approval  in  this  proposal.  This  allows 
the  Agency  to  approve  those  provisions 
of  the  State/Tribal  permit  program  that 
meet  today's  proposed  requirements  and 
provides  the  State/Tribe  time  to  make 
necessary  changes  to  the  remaining 


purtiuui  oi  u.->  prijj;rjm   .\^  .i  ifsun, 
owners/operators  will  be  able  to  work 
with  the  State/Tribal  permitting  agency 
to  take  advantage  of  the  Subtitle  D 
Federal  revised  criteria's  fle)^ibility  for 
those  portions  of  the  program  which 
have  been  approved.  For  example,  if  a 
State/Tribe  does  not  prohibit  the  open 
burning  of  municipal  solid  waste,  but 
the  remainder  of  the  program  is 
approvable,  the  Agency  could  partially 
approve  that  State/Tribal  program. 
Under  this  partial  approval,  the  State/ 
Tribe  would  be  approved  for  everything 
but  the  open  burning  provisions. 
Generally,  the  open  burning  provisions 
may  be  enforced  through  citizen  suits 
against  owners/operators.  In  addition, 
where  a  citizen  brings  a  concern  to 
EPA's  attention,  the  Agency  will 
respond  in  an  appropriate  manner  on  a 
case-by-case  basis.  In  addition  to  the 
enforcement  authority  the  Agency 
assumes  upon  determining  that  a  State/ 
Tribal  permit  program  is  inadequate. 
EPA  retains  enforcement  authority 
under  RCRA  Section  7003  to  address 
situations  that  may  pose  an  imminent 
and  substantial  endangerment  to  human 
health  or  the  environment.  In  addition. 
EPA  may  also  exercise  enforcement 
authority  under  Section  104(e)  of  the 
Comprehensive  Environmental 
Response  and  Liability  Act  (CERCLA)  in 
situations  where  there  is  a  reasonable 
basis  to  believe  there  may  be  a  release 
or  threat  of  release  of  a  hazardous 
substance,  pollutant,  or  contaminant. 
Section  239.11  of  today's  proposal 
allows  the  Agency  to  approve  either 
partial  or  complete  State/Tribal  permit 
programs.  EPA  intends  to  approve 
partial  permit  programs  only  when  the 
State/Tribe  has  a  few  discrete  technical 
requirements  to  revise.  Those  States/ 
Tribes  that  need  to  make  substantial 
changes  to  their  permit  program  are 
encouraged  to  complete  all  necessary 
program  modifications  before 
submitting  an  application  for  approval. 
In  establishing  the  partial  approval 
process.  EPA  does  not  intend  to  create 
a  two-step  process  by  which  every 
State/Tribe  would  first  gain  approval  for 
those  parts  of  their  permit  program  that 
are  currently  adequate  and  then  revise 
the  remainder  of  the  program.  A  State/ 
Tribal  permit  program  may  be  eligible 
for  partial  approval  if  it  meets  all  the 
procedural  and  legal  Part  239 
requirements  (i.e..  application 
components,  enforcement,  public 
participation,  compliance  monitoring) 
but  does  not  meet  all  of  the  Part  239 
technical  requirements  (e.g.. 
requirements  in  239.6).  States/Tribes 
applying  for  partial  approval  also  must 
include  a  schedule,  agreed  to  by  the 


State/Tribe  and  the  appropriate 
Regional  Administrator,  for  completing 
the  necessary  changes  to  the  laws, 
regulations,  and/or  guidance  to  comply 
with  the  remaining  technical 
requirements. 

Part  239.11(a)(2)  of  today's  proposal 
asserts  that  States/Tribes  with  partially 
approved  permit  programs  are  approved 
to  implement  only  those  portions  of  the 
technical  requirements  included  in  the 
partial  approval.  This  means  that  any 
flexibility  provided  by  the  Subtitle  D 
Federal  revised  criteria  to  approved 
States/Tribes  is  not  available  to  owners/ 
operators  unless  the  partial  program 
approval  includes  those  technical 
provisions. 

EPA  is  proposing  an  expiration  date 
for  partial  approvals  in  order  to  assure 
that  States/Tribes  will  pursue  full 
program  approval  in  a  timely  manner. 
As  such,  the  Agency  views  the  partial 
approval  process  as  a  temporary 
measure  to  accelerate  State/Tribal 
program  approval.  The  Agency  believes 
that  providing  two  years  is  necessary, 
because  the  time  required  to  make 
changes  in  laws,  regulations,  and/or 
guidance  would  differ  on  a  case-by-case 
basis.  Also,  some  State  legislatures  meet 
on  a  biennial  basis,  and  two  years 
would  provide  States/Tribes  additional 
time  to  make  required  statutory  changes. 
The  Agency  believes  that  allowing  two 
years  provides  ample  time  for  States/ 
Tribes  to  execute  the  limited  changes  to 
their  laws,  regulations,  and/or  guidance 
necessary  to  achieve  full  program 
approval.  However,  the  Agency  believes 
it  would  be  counterproductive  to 
determine  an  entire  program  inadequate 
if  a  State/Tribe  has  cause  to  miss  the 
two-year  deadline  by  a  few  weeks  or 
months.  For  this  reason,  the  Agency  is 
proposing  to  accommodate  State/Tribal 
program  development  by  providing  a 
mechanism  to  allow  partial  programs  to 
extend  beyond  the  two-year  deadline  if 
the  State/Tribe  can  demonstrate  cause  to 
their  EPA  Region. 

States/Tribes  that  receive  partial 
approval  should  submit  an  amended 
application  meeting  all  requirements  of 
Part  239  and  have  that  application 
approved  within  two  years  of  the 
effective  date  of  the  final  determination 
for  partial  program  adequacy.  States/ 
Tribes  should  be  sensitive  to  this 
deadline  and  submit  an  amended  and 
complete  application  well  in  advance  to 
allow  Regions  ample  time  to  provide 
opportunities  for  public  participation,  to 
make  tentative  and  final  adequacy 
determinations,  and  to  publish  these 
determinations  in  the  Federal  Register. 
If  the  State/Tribe  can  demonstrate  that 
it  has  sufficient  cause  for  not  meeting 
the  two-year  deadline,  the  appropriate 
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Regional  Administrator  may  extend  the 
expiration  date  of  the  partial  approval. 
The  Regional  Administrator  will 
publish  the  expiration  date  extension 
for  the  partial  approval  and  a  new  date 
for  expiration  in  the  Federal  Register. 

EPA  believes  that  partial  approvals  of 
State/Tribal  permit  programs  achieve 
the  goals  of  avoiding  disruption  of 
existing  State/Tribal  permit  programs, 
providing  flexibility  to  owners/ 
operators  as  soon  as  possible,  and 
ensuring  that  owners/operators  comply 
with  the  relevant  technical  criteria. 

While  States/Tribes  must  have  the 
authority  to  issue,  monitor  compliance 
with,  and  enforce  permits  adequate  to 
ensure  compliance  with  40  CFR  Part 
258.  the  specific  operating,  design, 
ground-water  monitoring,  and  corrective 
action  requirements,  as  well  as  the 
location  restrictions  and  the  other 
requirements  of  the  Part  258  Federal 
revised  criteria,  need  not  be  contained 
in  State/Tribal  law  or  regulations.  A 
State's/Tribe's  guidance  documents  may 
be  used  to  supplement  laws  and 
regulations. 

State/Tribal  guidance  may  be  used  if 
the  State/Tribe  demonstrates  in  its  legal 
certification  that  the  guidance  will  be 
used  to  develop  enforceable  permits 
which  will  ensure  compliance  with  40 
CFR  Part  258.  Also,  guidance  only  may 
be  used  to  supplement  State/Tribal  laws 
and  regulations:  it  cannot  correct  laws 
and  regulations  that  are  inconsistent 
with  the  guidance.  For  example,  if  a 
State's/Tribe's  laws  or  regulations 
required  three  inches  of  earthen 
material  daily  as  a  cover,  the  State/Tribe 
could  not  meet  the  daily  cover 
requirement  of  40  CFR  Part  258.21  by 
issuing  guidance  that  owner/operators 
apply  six  inrJies  of  earthen  material  at 
the  end  of  each  operating  day.  The 
narrative  description  of  the  State/Tribal 
program,  discussed  below  in  the 
section-by-section  analysis  of  today's 
proposal,  must  explain  how  the  State/ 
Tribe  will  use  guidance  to  develop 
enforceable  permits.  This  option  gives 
the  States/Tribes  added  flexibility  in 
meeting  the  requirements  of  Part  239, 
yet  maintains  the  requirement  that 
States/Tribes  have  the  authority  to 
ensure  MSWLF  owner/operator 
compliance  with  Part  258.  The 
flexibility  afforded  the  States/Tribes 
should  help  limit  the  need  to  restructure 
existing  State/Tribal  laws/regulations. 

F.  Differences  From  the  Subtitle  C 
Authorization  Process 

Today's  proposed  approach  for 
determining  the  adequacy  of  State/ 
Tribal  permit  programs  under  §  4005(c) 
of  Subtitle  D  of  RCRA  differs  from  the 
current  approach  taken  for  authorizing 


State  hazardous  waste  programs  under 
RCRA  section  3006  of  Subtitle  C.  These 
differences  in  approach  reflect 
differences  in  the  statutory  framework 
of  each  Subtitle. 

Under  Subtitle  C,  prior  to 
authorization  of  a  State  program,  EPA 
has  primary  responsibility  for 
permitting  of  hazardous  waste  facilities. 
Federal  law,  including  the  issuance  and 
enforcement  of  permits,  applies  until 
EPA  authorizes  a  State  to  operate  the 
State  program  in  lieu  of  EPA  operating 
the  Federal  program.  Subtitle  C  requires 
authorized  State  programs  to  be  at  least 
equivalent  to  and  consistent  with  the 
Federal  program  and  other  authorized 
State  programs  and  to  have 
requirements  that  are  no  less  stringent 
than  the  Federal  Subtitle  C 
requirements.  Once  authorized.  State 
programs  operate  in  lieu  of  the  Federal 
program  and.  if  Federal  enforcement  of 
requirements  is  necessary.  EPA  must 
enforce  the  approved  State's 
requirements.  EPA  retains  enforcement 
authority  under  RCRA  sections  3008. 
3013,  and  7003  although  authorized 
States  have  primary  enforcement 
responsibility. 

In  contrast,  under  Subtitle  D  Congress 
intended  facility  permitting  to  be  a  State 
responsibility.  Subtitle  D  does  not 
specifically  authorize  EPA  to  issue 
Federal  permits.  EPA's  current  role 
includes  establishing  technical  design 
and  operating  criteria  for  facihties, 
determining  the  adequacy  of  State/ 
Tribal  permit  programs  and  enforcing 
compliance  with  the  Subtitle  D  Federal 
revised  criteria  only  after  EPA 
determines  that  the  State/Tribal  permit 
program  is  inadequate.  Subtitle  D  does 
not  provide  EPA  with  enforcement 
authority  in  States/Tribes  pending  an 
adequacy  determination  or  in  States/ 
Tribes  whose  permit  programs  are 
deemed  adequate  by  EPA.  In  addition. 
Subtitle  D  does  not  provide  for  State/ 
Tribal  requirements  to  operate  "in  lieu 
of  the  Subtitle  D  Federal  revised 
criteria.  Therefore,  the  Subtitle  D 
Federal  revised  criteria  and  State/Tribal 
requirements  operate  concurrently 
regardless  of  whether  a  State/Tribal 
permit  program  is  deemed  adequate  or 
inadequate.  Generally,  the  Subtitle  D 
Federal  revised  criteria  may  be  enforced 
through  citizen  suits  against  owners/ 
operators  under  Section  7002  of  RCRA 
even  in  approved  States/Tribes.  In 
addition,  where  a  citizen  brings  a 
concern  to  EPA's  attention,  the  Agency 
will  respond  in  an  appropriate  manner 
on  a  case-by-case  basis.  In  addition  to 
the  enforcement  authority  the  Agency 
assumes  upon  determining  that  a  State/ 
Tribal  permit  program  is  inadequate. 
EPA  retains  enforcement  authority 


under  RCRA  Section  7003  to  address 
situations  that  may  pose  an  imminent 
and  substantial  endangerment  to  human 
health  or  the  environment.  In  addition, 
EPA  may  also  exercise  enforcement 
authority  under  Section  104(e)  of 
CERCLA  in  situations  where  there  is  a 
reasonable  basis  to  believe  there  may  be 
a  release  or  threat  of  release  of  a 
hazardous  substance,  pollutant,  or 
contaminant. 

G.  Indian  Lands 

EPA  is  extending  to  Indian  Tribes  the 
same  opportunity  to  apply  for  permit 
program  approval  as  is  available  to 
States.  To  date,  EPA  has  approved  one 
Tribal  MSWLF  pjermit  program  and 
proposed  approval  for  a  second  Tribal 
program  using  the  same  review  process 
used  in  the  State  approvals.  The  draft 
STIR  was  used  as  guidance  in  making 
these  early  proposals,  and  the  Agency 
published  a  notice  for  each  decision  in 
the  Federal  Register  that  included  much 
of  the  language  found  in  today's 
proposed  rule  (final  approval  for  the 
Campo  Band  of  Mission  Indians  was 
published  on  May  1.  1995,  60  FR  at 
21191;  tentative  approval  for  the 
Cheyenne  River  Sioux  Tribe  was 
published  on  April  7. 1994.  59  FR  at 
16642). 

Providing  Tribes  with  the  opportunity 
to  apply  for  approval  of  their  MSWLF 
permit  programs  is  consistent  with 
EPA's  Indian  policy.  This  policy, 
formally  adopted  in  1984.  recognizes 
Indian  Tribes  as  the  primary  sovereign 
entities  for  regulating  the  reservation 
environment  and  commits  the  Agency 
to  working  with  Tribes  on  a 
"govemment-to-govemment"  basis  to 
effectuate  that  recognition.  A  major  goal 
of  EPA's  Indian  Policy  is  to  eliminate  all 
statutory  and  regulatory  barriers  to 
Tribal  implementation  of  Federal 
environmental  programs.  Today's 
proposal  represents  another  facet  of  the 
Agency's  continuing  commitment  to  the 
implementation  of  this  long-standing 
policy. 

In  the  spirit  of  Indian  self- 
determination  and  the  govemment-to- 
govemment  relationship.  EPA 
recognizes  that  not  all  Tribes  will 
choose  to  exercise  this  option  at  this 
time.  Regardless  of  the  choice  made,  the 
Agency  remains  committed  to  providing 
technical  assistance  and  training  when 
possible  to  Tribal  entities  as  they  work 
to  resolve  their  solid  waste  management 
concems. 

Under  Section  4005,  EPA  may  enforce 
40  CFR  Part  258  only  after  it  determines 
that  a  State  permit  program  is 
inadequate.  However.  Congress  did  not 
specifically  address  implementation  of 
Subtitle  D  on  Indian  lands. 
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1.  Authority 

States  generally  are  precluded  from 
enforcing  their  civil  regulatory  programs 
on  Indian  lands,  absent  an  explicit 
Congressional  authorization.  California 
V.  Cabazon  Band  of  Mission  Indians, 
480  U.S.  202  (1987).  Yet,  under  RCRA 
Subtitle  D,  EPA  generally  is  precluded 
from  enforcing  the  Federal  revised 
criteria  as  well  unless  EPA  determines 
that  a  State  or  Tribal  permit  program  is 
inadequate  to  en.sure  compliance  with 
the  Federal  revised  criteria. 
Furthermore,  Congress  has  not  yet 
created  an  explicit  role  for  Tribes  to 
implement  the  Subtitle  D  program,  as  it 
has  done  under  most  other  major 
environmental  statutes  amended  since 
1986  (Safe  Drinking  Water  Act, 
CERCLA.  Clean  Water  Act,  Clean  Air 
Act). 

There  exist  three  principal 
approaches  for  effectively  ensuring 
comprehensive,  flexible,  and  efficient 
implementation  of  the  Subtitle  D 
Federal  revised  criteria  on  Indian  lands: 
(1)  Allow  Tribes  to  deiponstrate  the 
existence  of  adequate  Subtitle  D  permit 
programs  in  the  same  manner  as  States 
under  today's  proposed  rule;  (2)  make 
determinations  on  a  case-by-case  basis 
on  whether  a  Tribe  or  a  State  has 
adequate  authority  to  ensure 
compliance  with  Subtitle  D  Federal 
revised  criteria  on  Indian  lands;  or,  (3) 
make  a  blanket  determination  as 
appropriate  that  States  lack  the 
authority  to  implement  their  programs 
on  Indian  lands,  that  there  are  no 
adequate  permit  programs  in  place  on 
Indian  lands,  and  that  EPA  may  enforce 
Subtitle  D  Federal  revised  criteria 
directly  on  Indian  lands  in  light  of  this 
determination. 

EPA  prefers  the  first  approach,  under 
which  an  Indian  Tribe  may  seek 
approval  by  demonstrating  the  existence 
of  an  adequate  permit  program  in  the 
same  manner  as  a  State  pursuant  to  the 
procedures  specified  in  today's 
proposal,  including  a  demonstration  of 
jurisdiction.  Where  no  adequate  permit 
program  is  demonstrated,  EPA  may 
enforce  the  Subtitle  D  Federal  revised 
criteria  directly  upon  determination  that 
the  Tribal  program  is  not  adequate  to 
ensure  compliance  with  the  Subtitle  D 
Federal  revised  criteria. 

Tribes  that  are  seeking  approval  may 
opt  to  enter  into  a  memoranda  of 
agreement,  or  other  agreement 
mechanisms,  with  another 
governmental  entity  (State.  Tribe,  or 
local  government)  to  provide  additional 
necessary  expertise  or  resources  to  the 
Tribe.  For  example,  a  Tribe  may  arrange 
to  use  a  ground-water  monitoring  expert 
the  other  governmental  entity  has  on 


board,  rather  than  hiring  a  Tribal 
ground-water  monitoring  expert.  Even 
though  a  Tribe  in  this  case  would  be 
relying  in  part  on  another  governmental 
entity's  expertise,  as  it  would  in  any 
other  contractor  or  agency  relationship, 
the  Tribe  would  seek  approval  of  its 
program  and  would  continue  to  exercise 
its  permitting  authority.  This  type  of 
agreement  must  specify  the  relevant 
roles  of  each  party  to  the  agreement.  The 
Tribe  seeking  approval  would  need  to 
meet  all  other  requirements  outlined  in 
this  proposed  rule  and  include  copies  of 
all  relevant  agreements  in  its 
application  for  program  approval.  In  the 
context  of  making  adequacy 
determinations.  EPA  will  review  such 
agreements  to  assure  that  they  will 
ensure  compliance  with  40  CFR  Part 
258. 

EPA  recognizes,  however,  that  there 
may  be  circumstances  where  a  State 
seeks  to  assert  jurisdiction  in  Indian 
Country.  Where  a  State  can  demonstrate 
jurisdiction  on  Indian  lands,  the  State 
seeking  approval  may  propose,  as  part 
of  its  permit  program  approval 
application,  to  ensure  compliance  on 
Indian  lands.  However,  the  burden  a 
State  must  meet  to  demonstrate  its 
authority  to  regulate  Subtitle  D 
regulated  facilities  on  Indian  lands  is  a 
high  one.  See.  e.g..  53  FR  43080 
(October  25,  1988). 

EPA  does  not  favor  the  third 
approach,  because  it  requires  EPA  to 
step  in  to  enforce  the  program  without 
consideration  of  whether  the  Tribe  can 
adequately  do  so.  Under  this  approach, 
owners/operators  of  MSWLFs  on  Indian 
lands  would  not  be  able  to  obtain  the 
flexibility  and  lower  costs  available  in 
jurisdictions  with  approved  permit 
programs. 

EPA  believes  that  adequate  authority 
exists  under  RCRA  to  allow  Tribes  to 
seek  an  adequacy  determination  for 
purposes  of  Sections  4005  and  4010. 
EPA's  interpretation  of  RCRA  is 
governed  by  the  principles  of  Chevron, 
USA  v.  NRDC.  467  U.S.  837  (1984). 
Where  Congress  has  not  explicitly  stated 
its  intent  in  adopting  a  statutory 
provision,  the  Agency  charged  with 
implementing  that  statute  may  adopt 
any  interpretation  which,  in  the 
Agency's  expert  judgment,  is  reasonable 
in  light  of  the  goals  and  purposes  of  the 
statute  as  a  whole.  Id.  at  844. 
Interpreting  RCRA  to  allow  Tribes  to 
apply  for  an  adequacy  determination 
satisfies  the  Chevron  test. 

RCRA  does  not  explicitly  define  a  role 
for  Tribes  under  Sections  4005  and  4010 
and  refiects  an  undeniable  ambiguity  in 
Congressional  intent.  Indeed,  the  only 
mention  of  Indian  Tribes  anywhere  in 
RCRA  is  in  Section  1004(13).  a  part  of 


the  "Definitions"  of  key  terms  in  RCRA. 
Section  1004(13)  defines  the  term 
"municipality"  to  mean: 

A  city.  town,  borough,  county,  parish, 
district  or  other  public  body  created  by  or 
pursuant  to  State  law.  with  responsibility  for 
the  planning  or  administration  or  solid  waste 
management,  or  any  Indian  tribe  or 
authorized  tribal  organization  or  Alaska 
Native  village  or  organization\.\ 

Id.  (emphasis  added).  The  term 
"municipality",  in  turn,  is  used  in 
Sections  4003(c)(1)(C),  4008(a)(2),  and 
4009(a)  of  RCRA  with  reference  to  the 
availability  of  certain  Federal  funds  and 
technical  assistance  for  solid  waste 
planning  and  management  activities  by 
municipalities.  Section  4003(c)(1)(C) 
specifies  that  States  are  to  use  Subtitle 
D  grant  funds  to,  among  others,  assist 
municipalities  in  developing  municipal 
waste  programs;  Sections  4008(a)(2)  and 
4008(d)(3)  authorizes  EPA  to  provide 
financial  and  technical  assistance  to 
municipalities  on  solid  waste 
management;  Section  4009(a)  authorizes 
EPA  to  make  grants  to  States  to  provide 
financial  assistance  to  small 
municipalities.  Thus,  Congress 
apparently  intended  to  make  explicit 
that  Indian  Tribes  could  receive  funds 
and  assistance  when  available  in  the 
same  manner  as  municipal 
governments.  However,  Congress  did 
not  explicitly  recognize  any  other  role 
for  Tribes  under  other  provisions.  There 
is  no  accompanying  legislative  history 
which  explains  why  Indian  Tribes  were 
included  in  Section  1004(13)  and 
nowhere  else. 

EPA  does  not  believe  that  Congress, 
by  including  Indian  Tribes  in  Section 
1004(13),  intended  to  prohibit  EPA  from 
allowing  Tribes  to  apply  for  an 
adequacy  determination  under  Subtitle 
D.  First  of  all,  it  is  clear  that  Indian 
Tribes  are  not  "municipalities"  in  the 
traditional  sense.  Indian  Tribes  are  not 
"public  bodies  created  by  or  pursuant  to 
State  law."  Indeed,  Indian  Tribes  are  not 
subject  to  State  law  except  in  very 
limited  circumstances.  Cabazon,  supra. 
Indian  Tribes  are  sovereign 
governments.  Worcester  v.  Georgia,  31 
U.S.  (10  Pet.)  515  (1832).  There  is  no 
indication  in  the  legislative  history  that 
Congress  intended  to  abrogate  any 
sovereign  Tribal  authority  by  defining 
them  as  "municipalities"  under  RCRA, 
i.e.,  that  Congress  intended  Section 
1004(13)  to  subject  Indian  Tribes  to 
State  law  for  RCRA  purposes.  Moreover, 
it  is  a  well-established  principle  of 
statutory  construction  that  Federal 
statutes  which  might  arguably  abridge 
Tribal  powers  of  self-government  must 
be  construed  narrowly  in  favor  of 
retaining  Tribal  rights.  F.  Cohen, 


Handbook  of  Federal  Indian  Law,  224 
(1981);  See,  e.g..  Ramah  Navajo  School 
Board  v.  Bureau  of  Revenue,  458  U.S. 
832,846(1982). 

EPA  believes  that  inclusion  of  Indian 
Tribes  in  Section  1004(13)  was  a 
definitional  expedient,  to  avoid  having 
to  include  the  phrase  "and  Indian  tribes 
or  tribal  organizations  or  Alaska  Native 
villages  or  organizations"  wherever  the 
term  "municipality"  appeared,  nof  to 
change  the  sovereign  status  of  Tribes  for 
RCRA  purposes.  In  particular,  the 
references  in  Sections  4003(c)  and 
4009(a)  to  state  "assistance"  to 
municipalities  does  not  suggest  that 
Congress  intended  Indian  Tribes  to  be 
subject  to  State  governmental  control. 
Furthermore,  given  the  limited  number 
of  times  the  term  "municipality" 
appears  in  RCRA.  it  does  not  appear  that 
Congress  was  attempting  to  define  a  role 
for  Tribes  for  all  potential  statutory 
purposes. 

Tne  ambiguity  in  RCRA  regarding 
Indian  Tribes  also  is  evident  from  the 
structure  of  the  1984  Amendments.  As 
mentioned  earlier,  Congress  expressed  a 
strong  preference  for  a  State  lead  in 
ensuring  compliance  with  the  Subtitle  D 
Federal  revised  criteria,  in  that  Section 
4005(c)  allows  EPA  to  enforce  the 
criteria  only  after  a  finding  of 
inadequacy  of  the  State  permit  program. 
Yet.  the  legislative  history  of  the  1984 
Amendments  does  not  suggest  that 
Congress  intended  to  authorize  States  to 
implement  such  programs  on  Indian 
lands  or  that  Congress  considered  the 
legal  principle  that  States  generally  are 
precluded  from  such  implementation. 
Cf  Washington  Dept.  of  Ecology  v.  EPA, 
752  F.2d  1465  (9th  Cir.  1985)  (RCRA 
Subtitle  C  does  not  constitute  an 
explicit  delegation  of  authority  to  States 
to  implement  hazardous  waste  programs 
on  Indian  lands);  accord.  Nance  v.  EPA, 
745  F.2d  701  (9th  Cir.  1981).  Thus, 
Congress  has  otherwise  put  States  in  a 
primary  role  for  Subtitle  D  permit 
programs,  yet  on  Indian  lands  has  failed 
to  define  how  Tribes  participate  where 
States  lack  authority.  EPA  believes  it 
necessary  to  harmonize  the  conflicts 
and  resolve  the  ambiguities  created  by 
these  provisions. 

EPA  concludes  that  interpreting 
Sections  4005.  4008,  and  4010  to  allow 
Indian  Tribes  to  seek  an  adequacy 
determination  is  reasonable.^  Several 


UMI 


2  EPA  notes  that  ttie  arguments  set  forth  below 
also  may  apply  to  other  RCRA  programs/statutory 
sections,  including  Section  3006  (EPA  authorization 
of  State  hazardous  waste  programs),  although  there 
are  unique  considerations  associated  with  each 
program.  EPA  currently  is  considering  whether  to 
allow  Tribes  to  apply  for  authorization  to 
implement  other  RCRA  programs  and  will  revisit 
the  issue  in  future  Federal  Register  notices. 


factors  enter  into  this  determination. 
First,  as  discussed  in  the  previous 
paragraph,  this  approach  is  consistent 
with  Subtitle  D,  because  it  preserves 
Congressional  intent  to  limit  the  Federal 
government's  role  in  Subtitle  D  permit 
programs.  Absent  the  opportunity  for 
Tribes  to  seek  a  determination  of 
adequacy,  there  would  be  few  or  no 
adequate  permit  programs  in  place  on 
Indian  lands  (because  the  State  lacked 
the  authority  and  the  Tribe  could  not 
apply  for  program  approval). 

Failure  to  approve  Tribal  programs 
would  deny  Tribes  the  optiort  available 
to  approved  States  of  granting  their 
owners  and  operators  flexibility  in 
meeting  the  requirements  of  the  Subtitle 
D  Federal  revised  criteria.  Under  Part 
258,  the  Federal  revised  criteria  would 
be  implemented  without  benefit  of  an 
EPA  approved  permit  process  and  EPA 
would  take  enforcement  actions  as 
appropriate.  With  this  proposal, 
however.  Subtitle  D  regulated  facilities 
on  Indian  Lands  could  be  under  the 
jurisdiction  of  the  closest  sovereign  with 
permitting  and  enforcement  authority, 
the  Tribe,  rather  than  the  Federal 
government. 

In  the  case  of  other  environmental 
statutes  (e.g..  the  Clean  Water  Act),  EPA 
has  worked  to  revise  them  to  define 
explicitly  the  role  for  Tribes  under  these 
programs.  Yet,  EPA  also  has  stepped  in 
on  at  least  two  occasions  to  allow  Tribes 
to  seek  program  approval  despite  the 
lack  of  an  explicit  Congressional 
mandate.  Most  recently,  EPA  recognized 
Indian  Tribes  as  the  appropriate 
authority  under  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA),  despite  silence  on  the  Tribal 
role  under  EPCRA.  55  FR  30632  (July 
26,  1990).  EPA  reasoned  that  since 
EPCRA  has  no  federal  role  to  backup 
State  planning  activities,  failure  to 
recognize  Tribes  as  the  authority  under 
EPCRA  would  leave  gaps  in  emergency 
planning  on  Indian  lands.  54  FR  13000- 
01  (March  29,  1989). 

EPA  filled  a  similar  statutory  gap 
much  earlier  as  well,  even  before 
development  of  its  formal  Indian  Policy. 
In  1974.  EPA  promulgated  regulations 
which  authorized  Indian  Tribes  to 
redesignate  the  leyel  of  air  quality 
applicable  to  Indian  Lands  under  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  of  the  Clean  Air  Act  in 
the  same  manner  that  States  could 
redesignate  for  other  lands.  See  Nance 
V.  EPA  (upholding  regulations).  EPA 
promulgated  this  regulation  despite  the 
fact  that  the  Clean  Air  Act  at  that  time 


made  no  reference  whatsoever  to  Indian 
Tribes  or  their  status  under  the  Act.^ 
•  One  Court  already  has  recognized  the 
reasonableness  of  EPA's  actions  in 
filling  such  regulatory  gaps  on  Indian 
lands.  In  Nance,  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit  affirmed 
EPA's  PSD  redesignation  regulations 
described  in  the  previous  paragraph. 
The  Court  found  that  EPA  could 
reasonably  interpret  the  Clean  Air  Act  to 
allow  for  Tribal  redesignation,  rather 
than  allowing  the  States  to  exercise  that 
authority  or  exempting  Indian  lands 
from  the  redesignation  process.  745  F.2d 
713.  The  Court  noted  that  EPA's  rule 
was  reasonable  in  light  of  the  general 
existence  of  Tribal  sovereignty  over 
activities  on  Indian  Lands.  Id.  at  714. 

Today's  proposal  is  analogous  to  the 
rule  upheld  in  Nance.  EPA  is  proposing 
to  fill  a  gap  in  jurisdiction  on  Indian 
lands.  As  with  the  redesignation 
program,  approving  Tribal  MSWLF 
permit  programs  ensures  that  the 
Federal  government  is  not  the  entity 
exercising  authority  that  Congress 
intended  to  be  exercised  at  a  more  local 
level.  Furthermore,  the  case  law 
supporting  EPA's  interpretation  is  even 
stronger  today  than  at  the  time  of  the 
Nance  decision.  First,  the  Supreme 
Court  reaffirmed  EPA's  authority  to 
develop  reasonable  conlrolling 
interpretations  of  environmental 
statutes.  Chevron,  supra.  Second,  the 
Supreme  Court  emphasized  since  Nance 
that  Indian  Tribes  may  regulate 
activities  on  Indian  Lands,  including 
those  of  non-Indians,  where  the  conduct 
directly  threatens  the  health  and  safety 
of  the  Tribe  or  its  members.  Montana  v. 
United  States,  450  U.S.  544.  565  (1981). 

In  the  case  of  Subtitle  D  regulated 
facilities,  EPA  believes  that  improperly 
maintained  facilities  would  not  be 
protective  of  human  health  (including 
that  of  Tribal  members)  and  the 
environment  (including  Indian  lands). 
Tribes  are  likely  to  be  able  to  assert 
regulatory  authority  over  facilities  on 
Indian  lands  to  protect  these  interests. 
Allowing  Tribes  to  seek  adequacy 
would  reflect  general  principles  of 
Federal  Indian  law.  Thus,  as  in  Nance, 
EPA  believes  that  allowing  Tribes  to 
apply  for  program  approval  reflects  the 
sovereign  authority  of  Tribes  under 
Federal  law. 

2.  Jurisdiction 

To  have  its  Subtitle  D  permit  program 
deemed  adequate  by  EPA,  a  Tribe  must 


^Congress  ratified  EPA's  regulation  in  1977  by 
explicitly  authorizing  Tribes  to  make  PSD 
redesignations:  the  1990  Amendments  to  the  Act 
authorize  EPA  to  allow  Tribes  to  apply  for  approval 
to  implement  any  programs  EPA  deems 
appropriate. 
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have  adequate  authority  over  the 
regulated  activities.  Indian  reservations 
include  lands  owned  in  fee  by  non- 
Indians.  Pursuant  to  Montana  v.  U.S., 
450  U.S.  544  (1981),  Tribes  have 
jurisdiction  over  Indian  lands  owned  by 
Indians.  However,  the  extent  of  Tribal 
authority  to  regulate  activities  by  non- 
Indians  on  fee  lands  has  been  the 
subject  of  considerable  discussion.  The 
test  for  civil  regulatory  authority  over 
non-member  owned  fee  lands  within 
Indian  reservations  was  stated  in 
Montana  v.  U.S.,  450  U.S.  544,  565-66 
(1981)  (citations  omitted): 

To  be  sure.  Indian  triljes  retain  inherent 
sovereign  power  to  exercise  some  forms  of 
civil  jurisdiction  over  non-Indians  on  their 
reservations,  even  on  non-Indian  fee  lands.  A 
tribe  may  regulate  .  .  .  the  activities  of  non- 
members  who  enter  consensual  relationships 
with  the  tribe  or  its  members,  through 
commercial  dealing,  contracis,  leases,  or 
other  arrangements.  ...  A  tribe  may  also 
retain  inherent  power  to  exercise  civil 
authority  over  the  conduct  of  non-Indians  on 
fee  lands  within  its  reservation  when  that 
conduct  threatens  or  has  some  direct  effect 
on  the  political  integrity,  the  economic 
security,  or  the  health  or  welfare  of  the  tribe. 

In  Brendale  v.  Confederated  Tribes 
and  Bands  of  the  Yakima  Indian 
Nation.  492  U.S.  408  (1989),  the  Court 
applied  this  test.  Both  the  State  of 
Washington  and  the  Yakima  Nation 
asserted  authority  to  zone  non-Indian 
real  estate  developments  on  two  parcels 
within  the  Yakima  reservation,  one  in 
an  area  that  was  primarily  Tribal,  the 
other  in  an  area  where  much  of  the  land 
was  owned  in  fee  by  nonmembers. 
Although  the  Court  analyzed  the  issues 
and  the  appropriate  interpretation  of 
Montana  at  considerable  length,  the 
nine  members  split  4:2:3  in  reaching  the 
decision  that  the  Tribe  should  have 
exclusive  zoning  authority  over 
property  in  the  Tribal  area  and  the  State 
should  have  exclusive  zoning  authority 
over  non-Indian  owned  property  in  the 
fee  area. 

Specifically,  the  Court  recognized 
Tribal  authority  over  activities  that 
would  threaten  the  health  and  welfare 
of  the  Tribe,  492  U.S.  at  443-444 
(Stevens,  J.,  writing  for  the  Court);  id.  at 
449-450  (Blackmun,  J.  concurring). 
Conversely,  the  Court  found  no  Tribal 
jurisdiction  where  the  proposed 
activities  "would  not  threaten  the 
Tribe's  *   *   •  heahh  and  welfare."  Id.  at 
432  (White,  J.,  writing  for  the  Court). 
Given  the  lack  of  a  majority  rationale, 
the  primary  significance  of  Brendale  is 
in  its  result,  which  was  fully  consistent 
with  Montana  v.  United  States. 

In  evaluating  whether  a  Tribe  has 
authority  to  regulate  a  particular  activity 
on  land  owned  in  fee  by  nonmembers 


but  located  within  a  reservation,  EFA 
will  examine  the  Tribe's  authority  in 
light  of  the  evolving  case  law  as 
reflected  in  Montana  and  Brendale  and 
applicable  Federal  law.  The  extent  of 
such  Tribal  authority  depends  on  the 
effect  of  that  activity  on  the  Tribe.  As 
discussed  above,  in  the  absence  of  a 
contrary  .statutory  policy,  a  Tribe  may 
regulate  the  activities  of  non-Indians  on 
fee  lands  within  its  reservation  when 
those  activities  threaten  or  have  a  direct 
effect  on  the  political  integrity,  the 
economic  security,  or  the  health  or 
welfare  of  the  Tribe.  Montana,  450  U.S. 
at  565-66. 

However,  as  discussed  by  EPA  in  the 
context  of  the  Clean  Water  Act.  the 
Supreme  Court,  in  a  number  of  post- 
Montana  cases,  has  explored  several 
criteria  to  assure  that  the  impacts  upon 
Tribes  of  the  activities  of  non-Indians  on 
fee  land,  under  the  Montana  test,  are 
more  than  de  minimis,  although  to  date 
the  Court  has  not  agreed,  in  a  case  on 
point,  on  any  one  reformulation  of  the 
test.  See  56  FR  64876,  64878  (December 
12,  1991).  In  response  to  this 
uncertainty,  the  Agency  will  apply,  as 
an  interim  operating  rule,  a  formulation 
of  the  Montana  standard  that  will 
require  a  showing  that  the  potential 
impacts  of  regulated  activities  of  non- 
members  on  the  Tribe  are  serious  and 
substantial.  See  56  FR  at  64878.  Thus, 
EPA  will  require  that  a  Tribe  seeking 
RCRA  Subtitle  D  permit  program 
approval  demonstrate  jurisdiction,  i.e., 
make  a  showing  that  the  potential 
impacts  on  the  Tribe  from  solid  waste 
management  activities  of  non-members 
on  fee  lands  are  serious  and  substantial. 

The  choice  of  an  Agency  operating 
rule  containing  this  standard  is  taken 
solely  as  a  matter  of  prudence  in  light 
of  judicial  uncertainty  and  does  not 
reflect  an  Agency  endorsement  of  this 
standard  perse.  See  56  FR  at  64878. 
Moreover,  as  discussed  below,  the 
Agency  believes  that  the  activities 
regulated  under  the  various 
environmental  statutes,  including 
RCRA,  generally  have  potential  direct 
impacts  on  human  health  and  welfare 
that  are  serious  and  substantial.  As  a 
result,  the  Agency  believes  that  Tribes 
usually  will  be  able  to  meet  the 
Agency's  operating  rule,  and  that  use  of 
such  a  rule  by  the  Agency  should  not 
create  an  improper  burden  of  proof  on 
Tribes. 

Whether  a  Tribe  has  jurisdiction  over 
activities  by  nonmembers  will  be 
determined  case-by-case,  based  on 
factual.  Tribal-specific  findings.  The 
determination  as  to  whether  the 
required  effect  is  present  in  a  particular 
case  depends  on  the  circumstances. 


Nonetheless,  the  Agency  also  may 
take  into  account  the  provisions  of 
environmental  statutes  and  any 
legislative  findings  that  the  effects  of  the 
activity  are  serious  and  substantial  in 
making  a  generalized  finding  that  Tribes 
are  likely  to  possess  sufficient  inherent 
authority  to  control  environmental 
quality  in  Indian  Country.  See,  e.g.. 
Keystone  Bituminous  Coal  Ass'n  v. 
DeBenedictis,  480  U.S.  470,  476-77  and 
nn.6,  7  (1987).  The  Agency  also  may 
rely  on  its  special  expertise  and 
practical  experience  regarding  the 
importance  of  proper  solid  waste 
management  to  the  protection  of  Tribal 
environments  and  the  health  and 
welfare  of  Tribal  members.  As  a  result, 
the  reservation-specific  demonstration 
required  of  a  Tribe  may,  in  many  cases, 
be  relatively  simple. 

The  Agency  believes  that 
Congressional  enactment  of  RCRA 
establishes  a  strong  Federal  interest  in 
effective  management  of  .solid  waste. 
For  example.  Congress  has  stated  that 
"the  disposal  of  solid  waste  *   *   *  in  or 
on  the  land  without  careful  planning 
and  management  can  present  a  danger 
to  human  health  and  the  environment" 
and  that  unsound  solid  waste  disposal 
practices  "have  created  greater  amounts 
of  air  and  water  pollution  and  other 
problems  for  the  environment  and 
health.  "  RCRA  §  1002(b)(2),  (3),  42 
U.S.C.  6901(b)  (2),  (3).  Congress 
recognized  that  potential  hazards  from 
mismanagement  of  solid  waste  disposal 
facilities  include  "fire  hazards;  air 
pollution  (including  reduced  visibility); 
explosive  gas  migration;  surface  and 
ground-water  contamination;  disease 
transfer  (via  vectors  such  as  rats  and 
flies);  personal  injury  (to  unauthorized 
scavengers);  and,  aesthetic  blight." 
House  Report  to  accompany  H.R.  14496, 
September  9,  1976  at  37.  EPA  has 
confirmed  these  Congressional 
observations.'' 

EPA  notes  that,  where  solid  waste 
affects  ground  water  which  has 
pathways  that  allow  it  to  migrate 
readily,  it  would  be  practically  very 
difficult  to  separate  out  the  effects  of 
solid  waste  disposal  on  non-Indian  fee 
land  within  a  reservation  from  those  on 
Tribal  portions.  In  addition,  EPA  notes 
that  many  of  the  environmental 
problems  caused  by  mismanagement  of 
solid  waste  (e.g.,  ground- water 


"  See,  e.g..  USEPA.  OSW,  Case  Studies  on 
Ground-Water  and  Surface  Water  Contamination 
from  Municipal  Solid  Waste  Landfills — Criteria  for 
Solid  Waste  Landfills  (40  C?K  Part  258)  Subtitle  D 
of  RCRA.  luly  1988.  EPA//53&-SW-88-040: 
USEPA,  OSW.  Operating  Criteria  (Subpart  C)—    " 
Criteria  for  Solid  Waste  Undfills  (400  CFR  Part 
258)  Subtitle  D  of  RCRA,  July  1988.  EPA/530-SW- 
88-037. 


contamination  or  the  contamination  ot 
surface  water  through  uncontrolled  run- 
off) by  their  nature  present  potential 
direct  impacts  that  are  serious  and 
substantial  in  areas  that  are  outside  the 
place  where  the  solid  waste  activity 
originally  occurred.  In  other  words,  any 
environmental  impairment  that  occurs 
on,  or  as  a  result  of,  solid  waste 
activities  by  non-members  on  fee  lands 
within  the  reservation  is  likely  to 
present  direct  impacts  to  Tribal 
environments,  health,  and  welfare  that 
are  serious  and  substantial.  EPA  also 
believes  that  a  "checkerboard"  system 
of  regulation,  whereby  the  Tribe  and 
State  split  up  regulation  of  solid  waste 
on  Indian  lands,  would  exacerbate  the 
difficulties  of  assuring  compliance  with 
RCRA  requirements. 

In  light  of  the  Agency's  statutory 
responsibility  for  implementing  the 
environmental  statutes,  its 
interpretations  of  the  intent  of  Congress 
regarding  Tribal  management  of  solid 
waste  within  the  reservation  are  entitled 
to  substantial  deference.  Washington 
Dep't  of  Ecology  V.  EPA,  752  F.2d  1465, 
1469  (9th  Cir.  1985);  see  generally 
Chevron.  USA.  Inc.  v.  NRDC,  467  U.S. 
837,  843-45  (1984). 

The  Agency  also  believes  that  the 
effects  on  Tribal  health  and  welfare 
necessary  to  support  Tribal  regulation  of 
non-Indian  activities  on  Indian  lands 
may  be  easier  to  establish  in  the  context 
of  environmental  regulation  than  with 
regard  to  zoning,  which  was  at  issue  in 
Brendale.  There  is  a  significant 
distinction  between  land  use  planning 
and  environmental  regulation  of  solid 
waste  under  RCRA.  The  Supreme  Court 
has  explicitly  recognized  such  a 
distinction:  "Land  use  planning  in 
essence  chooses  particular  uses  for  the 
land;  environmental  regulation  *   *   * 
does  not  mandate  particular  uses  of  the 
land  but  requires  only  that,  however  the 
land  is  used,  damage  to  the  environment 
is  kept  within  prescribed  limits." 
California  Coastal  Comm'n  v.  Granite 
Bock  Co.,  480  U.S.  572,  587  (1987).  The 
Court  has  relied  on  this  distinction  to 
support  a  finding  that  States  retain 
authority  to  carry  out  environmental 
regulation  even  in  cases  where  their 
ability  to  carry  out  general  land  use 
regulation  is  preempted  by  federal  law. 
Id.  at  587-589. 

Further,  management  of  solid  waste 
serves  the  purpose  of  protecting  public 
health  and  safety,  which  is  a  core 
governmental  function,  whose  exercise 
is  critical  to  self-government.  The 
special  status  of  governmental  actions  to 
protect  public  health  and  safety  is  well 


established.''  By  contrast,  the  power  to 
zone  can  be  exercised  to  achieve 
purposes  which  have  little  or  no  direct 
nexus  to  public  health  and  safety.  See, 
e.g.,  Brendale,  492  U.S.  at  420  n.5 
(White,  J.)  (listing  broad  range  of 
consequences  of  state  zoning  decision). 
Moreover,  solid  waste  may  affect  ground 
water,  which  is  mobile,  freely  migrating 
from  one  local  jurisdiction  to  another, 
sometimes  over  large  distances.  By 
contrast,  zoning  regulates  the  uses  of 
particular  properties  with  impacts  that 
are  much  more  likely  to  be  contained 
within  a  given  local  jurisdiction. 

The  process  that  the  Agency  will  use 
for  Tribes  to  demonstrate  their  authority 
over  non-members  on  fee  lands  includes 
a  submission  of  a  statement  in  the  Tribal 
legal  Certification  (section  239.5(c)) 
explaining  the  legal  basis  for  the  Tribe's 
regulatory  authority.  However,  EPA  also 
will  rely  on  its  generalized  findings 
regarding  the  relationship  of  solid  waste 
management  to  Tribal  health  and 
welfare.  Thus,  the  Tribal  submission 
will  need  to  make  a  showing  of  facts 
that  there  are  or  may  be  activities 
regulated  under  RCRA  Subtitle  D 
engaged  in  by  non-members  on  fee 
lands  within  the  territory  for  which  the 
Tribe  is  seeking  approval,  and  that  the 
Tribe  or  Tribal  members  could  be 
subject  to  exposure  to  solid  waste  from 
such  activities  through,  e.g.,  ground 
water,  surface  water,  soil,  and/or  direct 
contact.  The  Tribe  must  explicitly  assert 
jurisdiction,  i.e.,  make  a  showing  that 
improper  management  of  solid  waste  by 
non-members  on  fee  lands  could  have 
direct  impacts  on  the  heahh  and  welfare 
of  the  Tribe  and  its  members  that  are 
serious  and  substantial.  Once  a  Tribe 
meets  this  initial  burden,  EPA  will,  in 
light  of  the  facts  presented  by  the  Tribe 
and  the  generalized  statutory  and 
factual  findings  regarding  the 
importance  of  proper  solid  waste 
management  in  Indian  country,  presume 
that  the  Tribe  has  made  an  adequate 
showing  of  jurisdiction  over  non- 
member  activities  on  fee  lands,  unless 
an  appropriate  governmental  entity  (e.g., 
an  adjacent  Tribe  or  State)  demonstrates 
a  lack  of  jurisdiction  on  the  part  of  the 
Tribe. 

The  Agency  recognizes  that 
jurisdictional  disputes  between  Tribes 
and  States  can  be  complex  and  difficult 
and  that  it  will,  in  some  circumstances, 
be  forced  to  address  such  disputes  by 
attempting  to  work  with  the  parties  in 
a  mediative  fashion.  However,  EPA's 
ultimate  responsibility  is  protection  of 


UMI 


'  T)iis  special  status  has  been  reaffirmed  by  all 
nine  justices  in  the  context  of  Fifth  Amendment 
takings  law.  Se«  Keystone  Bituminous  Coal  Ass'n  v. 
DeBenedictis,  480  U.S.  470,  491  n.  20  (1987):  icf.  at 
512  (Rehnquist,  C.J.,  dissenting). 


human  health  and  the  environment.  In 
view  of  the  mobility  of  environmental 
problems,  and  the  interdependence  of 
various  jurisdictions,  it  is  imperative 
that  all  affected  sovereigns  work 
cooperatively  for  environmental 
protection. 

3.  Permit  Program  Approval 

EPA  wishes  to  emphasize  that  Tribes 
are  not  required  to  seek  approval  of 
their  Subtitle  D  permit  programs. 
Today's  proposed  rule  states  that  a  Tribe 
may,  by  submitting  an  application  for 
EPA  review,  seek  approval  of  its  permit 
program.  If  the  Tribe  does  not  wish  to 
seek  adequacy,  it  simply  need  not 
submit  an  application  for  that  purpose. 
This  is  in  contrast  to  the  requirement  of 
Section  4005(c)(1)(B),  which  requires 
States  to  adopt  and  implement  adequate 
permit  programs.  EPA  does  not  believe 
it  should  impose  a  mandatory  duty  on 
Tribes  to  adopt  and  implement  permit 
programs  simply  because  some  Tribes 
may  seek  and  receive  a  determination  of 
adequacy.  Given  that  Congress  has  not 
explicitly  defined  the  Tribal  role  under 
Subtitle  D,  EPA  doubts  that  Congress 
intended  to  impose  a  mandatory  duty 
on  all  Tribes.  The  decision  of  whether 
or  not  to  seek  approval  is  an  individual 
Tribal  determination  based  upon  a 
number  of  factors  such  as  whether  the 
flexibility  available  to  approved 
programs  offers  the  Tribe  any  advantage 
and  whether  the  Tribe  has  the 
infrastructure  and  resources  to  apply  for 
and  administer  such  a  program. 

Generally,  Tribes  that  opt  to  seek 
program  approval  must  meet  the  same 
approval  criteria  EPA  requires  States  to 
meet.  Today's  proposal  recognizes  the 
uniqueness  of  Tribes  and  Indian  lands, 
however,  and  includes  appropriate 
requirements  in  certain  sections  of  the 
proposed  rule.  For  example,  due  to  the 
lack  of  clarity  of  Tribal  boundaries  (or 
lands  over  which  the  Tribe  asserts 
jurisdiction)  in  some  cases,  the 
proposed  rule  requires  Tribes  to  include 
a  map  or  legal  description  of  these 
lands.  A  more  detailed  explanation  of 
the  requirements  Tribes  must  meet  to  be 
deemed  adequate  by  EPA  follows. 

Under  the  Clean  Water  Act,  Safe 
Drinking  Water  Act,  CERCLA,  and  the 
Clean  Air  Act,  Congress  has,specified 
certain  criteria  by  which  EPA  is  to 
determine  whether  Tribes  should  be 
allowed  to  seek  program  approval. 
These  criteria  generally  require  that:  (1) 
The  Tribe  be  recognized  by  the 
Secretary  of  the  Interior;  (2)  the  Tribe 
has  an  existing  government  exercising 
substantial  governmental  duties  and 
powers;  (3)  the  Tribe  has  adequate  civil 
regulatory  jurisdiction  over  the  subject 
matter  and  entities  to  be  regulated;  and 
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(4)  the  Tribe  is  reasonably  expected  to 
be  capable  of  administering  the  federal 
environmental  program. 

Today's  proposal  recognizes  the 
importance  and  fully  agrees  with  the 
substance  of  these  criteria.  Therefore. 
EPA  has  integrated  the  four  criteria  used 
in  other  statutes  into  today's  proposed 
State/Tribal  Implementation  Rule  and 
has  not  established  a  pre-approval 
pro<:ess  for  Indian  Tribes.  Under 
proposed  Section  239.4(g),  a  Tribe 
seeking  approval  of  its  permit  program 
would  address  three  of  the  above 
criteria  in  its  Narrative  Description.  As 
proposed  in  Section  239.5(c).  the  Tribe 
would  address  the  fourth  criterion, 
adequacy  of  civil  regulatory  jurisdiction, 
in  its  Legal  Certification. 

The  process  EPA  is  proposing  for 
Tribes  to  make  this  showing  generally  is 
not  an  onerous  one.  The  Agency  has 
simplified  its  process  for  determining 
Tribal  eligibility  to  administer 
environmental  programs  under  several 
other  environmental  statutes.  See  59  FR 
64339  (December  14. 1994)  ("Treatment 
as  a  State  (TAS)  Simplification  Rule"). 
The  proposed  process  for  determining 
eligibility  for  RCRA  Subtitle  D  Programs 
parallels  the  simplification  rule. 

Generally,  the  fact  that  a  Tribe  has 
met  the  recognition  or  governmental 
function  requirements  under  another 
environmental  statute  allowing  for 
Tribal  assumption  of  environmental 
programs  or  grants  (e.g.,  the  Clean  Water 
Act.  Safe  Drinking  Wafer  Act.  Clean  Air 
Act)  will  establish  that  the  Tribe  meets 
those  requirements  for  purpose  of  RCRA 
Subtitle  D  permit  program  approval.  To 
facilitate  review  of  Tribal  applications. 
EPA  therefore  requests  that  the  Tribe,  in 
responding  to  proposed  Section 
239.4(g),  demonstrate  that  it  has  been 
approved  for  "TAS"  (under  the  old 
"TAS"  process)  or  has  been  deemed 
eligible  to  receive  authorization  (under 
the  simplified  process)  for  any  other 
program.  If  a  Tribe  has  not  received 
"TAS"  approval  or  has  not  been  deemed 
eligible  to  receive  authorization  for  any 
other  program,  the  Tribe  must 
demonstrate,  pursuant  to  proposed 
Section  239.4(g).  that  it  meets  the 
recognition  and  governmental  function 
criteria  described  above.  Discussion  on 
how  to  make  these  showings  can  be 
found  at  59  FR  64339  (December  14, 
1994). 

Section  239.2  of  today's  proposal 
defines  Tribes  to  mean  any  Indian  Tribe, 
band,  nation,  or  other  organized  group 
or  community  which  is  recognized  by 
the  Secretaiy  of  the  Interior  or  Congress 
and  which  exercises  substantial 
governmental  duties  and  powers.  While 
the  definition  of  Tribes  in  today's 
proposal  does  not  explicitly  include 


Alaska  Native  Villages,  Alaska  Native 
entities  (e.g.,  villages)  may  apply  for 
permit  program  approval.  Alaska  Native 
Villages  that  are  Federally-recognized 
Tribes  should  not  be  excluded  per  se 
from  seeking  EPA  program  approval, 
although  EPA  does  not  mean  to  imply 
that  it  has  determined  that  any  village 
possesses  the  adequate  civil  regulatory 
authority  to  operate  a  permit  program. 
Rather,  such  a  determination  would  be 
made  on  a  case-by -case  basis.  Alaska 
Native  Villages  that  demonstrate  that 
their  permit  programs  meet  the 
jurisdictional  capacity  and  other 
requirements  of  today's  proposal  will  be 
deemed  adequate. 

EPA  believes  that  the  Agency  must 
make  a  separate  determination  that  a 
Tribe  has  adequate  jurisdictional 
authority  and  administrative  and 
programmatic  capability  before  it 
approves  each  Tribal  permit  program. 
Thus,  today's  proposal  requires,  under 
proposed  Section  239.5(c).  that  a  Tribe 
seeking  program  approval  provide  an 
analysis  of  jurisdictional  authorities  in 
the  Tribal  Legal  Certification.  The  legal 
certification  must  include  a  map  or  legal 
description  of  the  lands  over  which  the 
Tribe  asserts  jurisdiction  and 
documents  supporting  the  Tribe's 
assertion  of  jurisdiction.  In  addition,  as 
noted  above,  if  the  Tribe  is  asserting 
jurisdiction  over  solid  waste  activities 
conducted  by  non-members  on  fee  lands" 
within  Reservation  boundaries,  it  must 
explicitly  show  in  its  submission  that 
the  activities  of  non-members  on  fee 
lands  regarding  solid  waste  could  have 
direct  effects  on  the  health  and  welfare 
of  the  Tribe  that  are  serious  and 
substantial. 

Finally,  capability  is  a  determination 
that  will  be  made  on  a  case-by-case 
basis.  Ordinarily,  the  information 
provided  in  the  application  for  RCRA 
Subtitle  D  permit  program  approval 
submitted  by  any  applicant.  Tribal  or 
State,  will  be  sufficient.  For  example, 
today's  proposal  requires  both  States 
and  Tribes  to  discuss  the  staff  resources 
available  to  carry  out  the  program. 
Section  239.3  requires  that  States/Tribes 
list  the  number  of  Subtitle  D  regulated 
facilities  under  their  jurisdiction  and 
discuss  staff  resources  available  to  carry 
out  and  enforce  the  program.  However. 
EPA  may  request,  in  individual  cases, 
that  a  Tribe  provide  additional  narrative 
or  other  documents  showing  that  the 
Tribe  is  capable  of  administering  the 
program  for  which  it  is  seeking 
approval.  See  59  FR  44339  (December 
14,  1994). 


4.  Financial  Assurance  for  Tribal ly 
owned  MSWLFs 

Part  258  exempts  States  that  are 
MSWLF  owner/operators  from  the 
financial  assurance  requirements 
contained  in  40  CFR  Part  Section 
258.74.  While  today's  proposal  extends 
to  Tribes  the  same  opportunity  to  apply 
for  permit  program  approval  as  it  does 
to  States.  EPA  has  no  basis  for  believing 
that  Indian  Tribes  are  exactly  like  States 
in  terms  of  their  financial  capabilities. 
Thus.  EPA  is  proposing  that  the 
financial  assurance  requirement 
contained  in  40  CFR  §258.74  remain 
applicable  to  Tribes. 

EPA  considered,  during  the 
development  of  40  CFR  Part  258. 
whether  to  exempt  Tribes  from  financial 
responsibility  requirements  and 
whether  Tribes  have  the  requisite 
financial  strength  and  incentives  to 
cover  the  costs  of  closure,  post-closure 
care,  and  corrective  action  for  known 
releases.  The  Agency  found  that,  due  to 
the  variation  among  Tribes  in  terms  of 
size,  financial  capacity,  and  function 
performed,  exempting  all  Tribes  from 
the  requirements  would  provide 
insufficient  protection  of  human  health 
and  the  environment.  Requiring  all 
Tribes  to  demonstrate  financial 
assurance  should  encourage  appropriate 
advanced  planning  for  the  costs  of 
closure,  post-closure  care,  and 
corrective  action  for  known  releases  by 
these  entities.  See  56  FR  51106-07 
(October  9,  1991). 

The  Agency  does  not  believe  that  the 
financial  assurance  requirements 
generally  will  be  burdensome  to  Tribes 
due  to  the  relatively  small  part  of  the 
total  cost  of  compliance  with  today's 
proposal  imposed  by  the  financial 
assurance  requirements.  Mechanisms 
that  could  be  used  to  make  this 
demonstration,  such  as  trust  funds, 
surety  bonds,  and  letters  of  credit,  are 
discussed  in  40  CFR  Part  258.74.  The 
Agency  is  developing  a  special  financial 
test  for  local  governments  that  also  may 
be  utilized  by  Tribes  (proposed  on 
December  27,  1993,  58  FR  at  68353). 
Financially  strong  Tribes,  like 
financially  strong  municipalities,  will 
be  able  to  comply  with  the  requirement 
using  the  local  government  financial 
test.  EPA  intends  to  issue  the  financial 
assurance  test  for  local  governments  in 
October  1995.  well  before  the  effective 
date  of  the  financial  assurance 
requirement  (April  9,  1997). 

EPA  solicits  comment  on  whether 
today's  proposal  incorporates  the 
appropriate  criteria  and  procedures  in 
general  for  determining  whether  a 
Tribe's  permit  program  should  be 
deemed  adequate  by  EPA.  EPA  also 


invites  comment  on  appropriate  terms 
for  Tribal  positions  equivalent  to  State 
positions,  such  as  Governor,  Attorney 
General,  Agency,  and  Director. 

H.  Enforcement 

Approved  States/Tribes  have  primary 
responsibility  for  ensuring  compliance 
with  the  Subtitle  D  Federal  revised 
criteria  through  the  enforcement 
element  of  their  permit  programs. 
Because  RCRA  does  not  give  EPA  the 
authority  to  take  enforcement  actions  in 
approved  States/Tribes,  adequate  State/ 
Tribal  enforcement  authorities  are 
crucial  to  ensuring  compliance.  Under 
RCRA  4005(c)(2)(A),  the  Agency  has  the 
authority  to  enforce  the  Subtitle  D 
Federal  revised  criteria  where  it 
determines  the  State/Tribal  permit 
program  to  be  inadequate. 

Independent  of  any  governmental 
enforcement  program,  citizens  may  seek 
enforcement  of  the  Subtitle  D  Federal 
revised  criteria  by  means  of  citizen  suits 
against  owners/operators  under  Section 
7002  of  RCRA.  Section  7002  provides 
that  any  person  may  commence  a  civil 
action  on  his  or  her  own  behalf  against 
any  person  who  is  alleged  to  be  in 
violation  of  any  permit,  standard, 
regulation,  condition,  requirement, 
prohibition,  or  order  which  has  become 
effective  pursuant  to  RCRA.  The  self- 
implementing  Subtitle  D  Federal  revised 
criteria  constitute  the  basis  for 
enforcement  actions  through  potential 
citizen  suits  against  facilities  that  fail  to 
comply.  In  addition,  where  a  citizen 
brings  a  concern  to  EPA's  attention,  the 
Agency  will  respond  in  an  appropriate 
manner  on  a  case-by-case  basis.  In 
addition  to  the  enforcement  authority 
the  Agency  assumes  upon  determining 
that  a  State/Tribal  permit  program  is 
inadequate,  EPA  retains  enforcement 
authority  under  RCRA  Section  7003  to 
address  situations  that  may  pose  an 
imminent  and  substantial  endangerment 
to  human  health  or  the  environment.  In 
addition,  EPA  may  also  exercise 
enforcement  authority  under  Section 
104(e)  of  CERCLA  in  situations  where 
there  is  a  reasonable  basis  to  believe 
there  may  be  a  release  or  threat  of 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant. 

Unlike  Subtitles  C  and  I  of  RCRA.  the 
statute  does  not  provide  that  State 
programs  deemed  adequate  by  EPA 
operate  in  lieu  of  the  Federal  program. 
Absent  such  a  statutory  provision,  the 
Subtitle  D  Federal  revised  criteria  are 
applicable  to  all  Subtitle  D  regulated 
facilities,  regardless  of  whether  EPA  has 
approved  the  State/Tribal  permit 
program.  Violation  of  the  Subtitle  D 
Federal  revised  criteria  may  subject  the 
violator  to  a  citizen  suit  in  Federal 


court.  In  the  event  of  a  citizen  suit 
against  an  owner/operator  permitted  by 
an  approved  State/Tribe,  however,  EPA 
expects  the  owner/operator  who 
complies  with  the  requirements  of  an 
approved  State's/Tribe's  permit  program 
will  be  found  by  Federal  courts  to  have 
complied  with  the  requirements  in  the 
Subtitle  D  Federal  revised  criteria.  EPA 
expects  this  result  because  EPA  will 
have  reviewed  and  explicitly  approved 
the  State's/Tribe's  design  or 
performance  standard  approach  as 
ensuring  compliance  with  the  Subtitle  D 
Federal  revised  criteria. 

This  citizen  suit  authority  under 
RCRA-  is  an  important  addition  to  State/ 
Tribal  and  Federal  enforcement  which 
EPA  believes  will  help  ensure 
compliance  with  Subtitle  D  Federal 
revised  criteria.  For  example,  the  citizen 
suit  authority  provides  an  incentive  for 
owners  and  operators  to  comply  with 
the  Subtitle  D  Federal  revised  criteria. 
In  addition,  citizens  may  bring  action 
against  a  State  (to  the  extent  permitted 
by  the  eleventh  amendment  to  the 
Constitution)  for  failure  to  develop  and 
implement  an  adequate  permit  program 
as  required  by  RCRA  Section 
4005(c)(1)(B).  (Such  suits  would  not  be 
appropriate  against  Indian  Tribes,  who 
are  not  specifically  required  to  comply 
with  RCRA  Section  4005.) 

III.  Sp(  tion-hv  S(M  tton  A  nal3rsi8  of  40 
C;FR  Part  239 

The  following  sections  of  this 
preamble  include  discussions  of  the 
major  issues  and  present  the  rationale 
for  the  specific  regulations  being 
proposed  today.  The  preamble  is 
organized  in  a  section-by-section 
sequence  for  ease  of  reference. 

A.  Purpose  and  Scope  (Subpart  A, 
§§239.1  and  239.2) 

Sections  239.1  and  239.2  outline  the 
purpose  and  scope  of  today's  proposal 
and  provide  definitions  of  key  terms 
used  in  the  requirements.  Today's 
proposal  specifies  the  requirements  that 
State/Tribal  permit  programs  must  meet 
to  be  determined  adequate  to  ensure 
that  Subtitle  D  facilities  regulated  under 
RCRA  section  4010(c)  comply  with  the 
Subtitle  D  Federal  revised  criteria.  The 
proposed  rule  also  sets  forth  the 
procedures  EPA  will  follow  in 
determining  the  adequacy  of  State/ 
Tribal  permit  programs.  Nothing  in 
today's  proposal  precludes  States/Tribes 
from  requiring  more  stringent  levels  of 
protection  than  those  required  by  the 
Subtitle  D  Federal  revised  criteria.  The 
definitions  proposed  in  §239.2  are 
consistent  with  definitions  in  other 
RCRA  regulations  where  appropriate. 
For  this  Part,  the  Agency  defines 


"permit"  to  include  other  systems  of 
prior  approval  and  conditions  (e.g., 
licenses).  The  Agency  is  proposing  this 
definition  to  be  consistent  with  RCRA 
§  4005(c)  which  requires  States  to 
"adopt  and  implement  a  permit  program 
or  other  system  of  prior  approval  and 
conditions"  and  to  accommodate 
existing  State/Tribal  programs  that 
function  as  "permit"  programs  but  are 
not  so  designated. 

B.  Components  of  a  Permit  Program 
Application  (Subpart  B,  §§239.3-239.5) 

1.  State/Tribal  Permit  Program 
Application  (§  239.3) 

Section  239.3  of  today's  proposed  rule 
identifies  the  components  that  the  State/ 
Tribe  must  include  in  its  program 
application  to  obtain  an  adequacy 
determination  under  this  Part.  Under 
the  proposed  rule,  a  State/Tribe  must 
submit  an  application  containing  the 
following;  (1)  A  transmittal  letter 
requesting  permit  program  approval.  (2) 
a  description  of  the  State/Tribal  permit 
program,  (3)  a  written  legal  certification 
demonstrating  that  the  State/Tribal 
authorities  cited  in  the  permit  program 
application  are  fully  enacted  and 
effective,  (4)  copies  of  all  applicable 
State/Tribal  laws,  regulations  and 
guidance  that  the  State/Tribe  will  use  to 
ensure  that  Subtitle  D  regulated 
facilities  comply  with  the  Subtitle  D 
Federal  revised  criteria,  and  (5)  copies 
of  any  Tribal-State  agreements  if  a  Tribe 
and  State  have  negotiated  agreements 
for  the  implementation  of  the  Subtitle  D 
permit  program  on  Indian  lands.  Copies 
of  all  applicable  State/Tribal  laws, 
regulations,  and  guidance  or  other 
policy  documents  submitted  with  the 
State's/Tribe's  application  will  be  used 
by  EPA  to  evaluate  the  adequacy  of  a 
State/Tribal  program's  scope  and 
technical  requirements. 

A  transmittal  letter  signed  by  the 
State/Tribal  Director  must  accompany 
the  official  State/Tribal  application.  If 
more  than  one  State/Tribal  agency  has 
implementation  responsibilities,  the 
transmittal  letter  must  designate  a  lead 
agency  and  be  jointly  signed  by  all 
State/Tribal  agencies  with 
implementation  responsibilities  or  by 
the  State  Governor/Tribal  authority 
exercising  powers  substantially  similar 
to  those  of  a  State  Governor.  This  letter 
is  the  State's/Tribe's  formal  request  for 
determination  of  adequacy.  The 
designation  of  a  lead  agency  will 
provide  EPA  with  a  single  point  of 
contact  in  the  State/Tribe  and  will 
facilitate  communication  between  EPA 
and  the  State/Tribe.  Under  today's 
proposal,  EPA  only  will  approve 
adequate  programs  with  jurisdiction 
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throughout  a  State/Tribe.  indep>endent 
sub-State  or  sub-Tribal  agencies  that  do 
not  have  jurisdiction  throughout  the 
State/Tribe  are  not  eligible  for  adequacy 
determinations  but  can  have 
implementation  roles  as  outlined  in  the 
next  section. 

2.  Narrative  Description  of  a  State/Tribal 
Program  {§  239.4) 

Under  proposed  §  239.4,  any  State/ 
Tribe  that  seeks  approval  for  its  Subtitle 
D  permit  program  must  submit  a 
narrative  description  of  the  State/Tribal 
permit  program  as  part  of  its 
application.  The  narrative  description 
provides  an  overview  of  the  State/Tribal 
permit  program  and  demonstrates  how 
the  program  meets  the  statutory 
requirement  to  ensure  that  owners/ 
operators  comply  with  the  Subtitle  D 
Federal  revised  criteria  under  RCRA 
section  4010(c).  The  narrative  must 
demonstrate  that  the  State/Tribal 
program  ensures  the  protection  of 
human  health  and  the  envirorunent 
through  the  implementation  of  permit 
standards  that  ensure  compliance  with 
the  Subtitle  D  Federal  revised  criteria. 

The  narrative  description  is  the 
component  of  the  application  wherein 
the  State/Tribe  describes  how  its  permit 
program  satisfies  the  requirements  of 
Subpart  C  of  today's  proposed  rule.  The 
specific  elements  of  the  program 
narrative  which  must  be  included  in  a 
State's/Tribe's  application  and  are  being 
proposed  today  are  listed  in  §  239.4  and 
are  described  briefly  below.  The 
narrative  must  include  a  discussion  of 
the  jurisdiction  and  responsibilities  of 
all  State/Tribal  and  local  agencies 
implementing  the  permit  program.  The 
narrative  also  must  provide  a 
description  of  State/Tribal  procedures 
for  permitting,  compliance  monitoring, 
and  enforcement  as  specifled  in  §§  239.6 
through  239.9  of  today's  proposal  and 
any  appUcable  State-Tribal  agreements. 

Many  State.  Tribal,  and  local  agencies 
have  begun  to  address  the  Subtitle  D 
Federal  revised  criteria,  and  the  Agency 
does  not  wish  to  disrupt  these  on-going 
efforts.  The  nature  of  the  problem  and 
the  work  involved  in  implementing  the 
regulatory  program  dictate  that  the 
actual  day-to-day  work  take  place  at  the 
State.  Tribal,  and  local  levels.  Therefore, 
today's  proposal  does  not  require 
implementation  only  by  State/Tribal 
agencies  with  State/Tribal-wide 
jurisdiction  and  authorities.  Rather.  EPA 
is  allowing  sub-State/Tribal  agencies  an 
implementation  role  where  lead  State/ 
Tribal  agencies  demonstrate  in  the 
application  for  permit  program  approval 
that  the  local  agencies  will  ensure 
compliance  and  will  operate  under 
State/Tribal-wide  authorities.  The 


Agency  encourages  States/Tnbes  to 
work  closely  with  local  implementing 
agencies  and  provide  oversight  so  that 
problems,  such  as  local  conflicts  of 
interest,  are  prevented. 

The  program  narrative  also  must 
provide  a  discussion  of  how  the  State's/ 
Tribe's  permit  program  will  provide  for 
the  permitting  of  new  and  existing 
Subtitle  D  regulated  facilities  to  ensure 
compliance  with  the  Subtitle  D  Federal 
revised  criteria.  Under  today's  proposal, 
new  Subtitle  D  regulated  facilities  must 
have  permits  prior  to  construction  and 
operation.  States/Tribes  may  meet  this 
requirement  with  a  multi-stage 
p)ermitting  process  (e.g..  issuing  a  permit 
to  construct  and  a  separate  permit  to 
operate)  if  all  requirements  relevant  to 
each  stage  are  incorporated  into  the 
permit  for  that  stage  and  if  new  Subtitle 
D  regulated  facilities  have  permits 
incorporating  all  the  requirements  of  the 
Subtitle  D  Federal  revised  criteria  before 
operating.  If  a  State/Tribe  uses  a  multi- 
stage permitting  process  it  must  ensure 
that  the  public  participation  elements  of 
today's  proposal  in  §  239.6(a)  and 
§  239.6(b)  are  met  during  each  stage. 

Strategies  for  ensuring  that  existing 
Subtitle  D  regulated  facilities  are 
permitted  to  ensure  compliance  are 
likely  to  vary  depending  on  the 
composition  of  the  regulated 
community  in  a  State/Tribe  and  on 
whether  the  State/Tribe  has  a  pre- 
existing permit  program.  Among  the 
strategies  a  State/Tribe  may  wish  to 
consider  are:  (1)  Putting  existing 
facilities  on  a  schedule  to  receive  a 
permit  where  no  permits  have  yet  been 
issued:  (2)  scheduling  review  of  existing 
permits:  (3)  scheduling  closure  of 
existing  facilities  that  are  unlikely  to 
come  into  compliance  with  new 
requirements;  or  (4)  a  combination  of 
these  approaches.  Regardless  of  which 
strategy  is  selected,  eventually  all 
facilities  in  approved  States/Tribes  must 
receive  permits  that  ensure  compliance 
with  the  Subtitle  D  Federal  revised 
criteria  or  they  must  close. 

The  total  number  of  regulated 
facilities  within  the  State/Tribal 
jurisdiction  must  be  indicated  in  the 
narrative.  EPA  believes  that  information 
pertaining  to  the  number  of  facilities 
within  the  State/Tribal  jurisdiction  will 
be  useful  in  assessing  whether  the 
State's/Tribe's  available  resources  are 
adequate  to  ensure  compliance.  As 
explained  below,  however,  resource 
information  is  not  likely  to  be  a  central 
factor  in  the  determination  of  State/ 
Tribal  permit  program  adequacy. 

Finally,  the  program  narrative  must 
address  the  staff  resources  that  the 
State/Tribe  has  available  to  carry  out  its 
program.  The  Agency  has  not  proposed 


specific  resource  and  staffing 
requirements  for  approved  programs 
due  to  the  site-specific  nature  of 
ensuring  compliance  with  the  Subtitle  D 
Federal  revised  criteria.  Each  State/ 
Tribe  will  have  different  resource 
requirements  and  strategies  for  ensuring 
compliance.  The  Agency  intends  to 
allow  States/Tribes  flexibility  in 
determining  the  best  use  of  their 
resources.  Such  information  is  not  likely 
to  be  a  central  factor  in  the 
determination  of  State/Tribal  permit 
program  adequacy.  However,  EPA 
intends  that,  in  certain  cases  (e.g.,  where 
EPA  determines  that  State/Tribal 
resources  clearly  are  insufficient),  this 
information  may  be  used  to  make  a 
determination  of  inadequacy.  The 
resource  estimates  will  not  be  judged 
with  any  upper  or  lower  bounds  for 
approval  or  disapproval,  yet  EPA  wants 
to  ensure  that  funding  and  staffing  exist. 

2. a.  MSWLF  Permit  Program  Approval 

The  total  number  of  MSWLFs  within 
the  State/Tribal  jurisdiction  that 
received  municipal  solid  waste  on  or 
after  October  9,  1991.  must  be  indicated 
in  the  narrative.  The  October  9,  1991, 
date  was  chosen,  because  MSWLFs 
receiving  waste  after  this  date  must,  at 
a  minimum,  comply  with  the  final  cover 
requirements  in  40  CFR  Part 
258.60(a)(2).  The  MSWLFs  included  in 
this  number  are  those  units  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  hazardous  waste.  Land 
application  units,  surface 
impoundments,  injection  wells,  or 
waste  piles,  as  those  terms  are  defined 
under  Part  257.2,  do  not  have  to  be 
addressed  in  the  narrative  for  approval 
of  MSWLF  permit  programs. 

3.  State/Tribal  Legal  Certification 
(§239.5) 

Section  239.5  of  the  proposed  rule 
would  require  any  State/Tribe  that  seeks 
a  determination  of  adequacy  to  submit 
a  written  statement  from  the  State/ 
Tribal  Attorney  General  certifying  that 
the  laws,  regulations,  and  guidance 
cited  in  the  State's/Tribe's  permit 
program  application  are  fully  enacted 
and  fully  effective  when  the  State/Tribal 
permit  program  is  approved.  The  State/ 
Tribal  legal  certification  serves  as  the 
foundation  for  ensuring  that  the  State/ 
Tribal  permit  program  has  adequate 
authority  to  ensure  compliance  with  the 
Subtitle  D  Federal  revised  criteria  and  to 
meet  the  requirements  of  this  rule. 

If  guidance  is  to  be  used  to 
supplement  statutes  jmd  regulations,  the 
State/Tribal  legal  certification  must  state 
that  the  State/Tribe  has  the  authority  to 
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use  guidance  to  develop  enforceable 
permits  which  will  ensure  compliance 
with  the  Subtitle  D  Federal  revised 
criteria  and  that  the  guidance  was  duly 
issued  in  accordance  with  State/Tribal 
law.  Guidance  only  may  be  used  to 
supplement  State/Tribal  laws  and 
regulations;  it  cannot  correct  laws  and 
regulations  that  are  inconsistent  with 
the  Subtitle  D  Federal  revised  criteria. 
The  narrative  description  of  the  State/ 
Tribal  program  must  explain  how  the 
State/Tribe  will  use  guidance  to  develop 
enforceable  permits.  The  Agency 
emphasizes  that  guidance  is  not  a 
substitute  for  regulations  and  statutes 
and  that  the  applicant  must  have  the 
necessary  authorities  to  ensure 
compliance  with  the  Subtitle  D  Federal 
revised  criteria. 

This  certification  may  be  signed  by 
the  independent  legal  counsel  for  the 
State/Tribe,  rather  than  the  Attorney 
General  or  equivalent  Tribal  official, 
provided  that  such  counsel  has  full 
authority  to  represent  independently  the 
lead  State/Tribal  Agency  in  court  on  all 
matters  pertaining  to  the  State/Tribal 
program. 

Applicants  seeking  approval  of  permit 
programs  on  Indian  lands  also  must 
include  in  the  legal  certification  an 
analysis  of  the  applicant's  authority  to 
regulate  all  facilities  covered  by  the 
relevant  Subtitle  D  Federal  revised 
criteria  on  Indian  lands.  The  applicant 
shall  include:  a  map  or  legal  description 
of  the  Indian  lands  over  which  the 
applicant  asserts  jurisdiction  and  a  copy 
of  all  documents  such  as  constitutions, 
by-laws,  charters,  executive  orders, 
codes,  ordinances,  and/or  resolutions 
which  support  the  applicant's  assertions 
of  authority.  States  asserting  jurisdiction 
over  Indian  lands  also  must  submit  the 
same  information,  as  well  as  copies  of 
applicable  State-Tribal  agreements. 

'To  facilitate  greater  fiexibility  in  the 
approval  process,  the  Agency  intends  to 
allow  legal  certifications  that  cite 
statutes,  rules,  or  guidance  that  are  still 
in  the  legislative  or  rulemaking  process 
and  are  not  yet  fully  enacted  or  fully 
effective.  The  Agency  will  make 
tentative  determinations  of  adequacy 
based  on  these  types  of  legal 
certifications  but  will  request  copies  of 
the  revised  laws  and  regulations  and  a 
revised  legal  certification  stating  all 
laws  and  regulations  are  fully  enacted 
and  fully  effective  prior  to  any  final 
adequacy  determination  by  EPA.  It  may 
occur  that  the  statutes,  regulations,  or 
guidance  originally  submitted  with  the 
application  are  modified  so  that  they  no 
longer  ensure  compliance  with  the 
Subtitle  D  Federal  revised  criteria. 
Should  this  happen,  the  Regional 
Administrator  will  publish  a  new 


tentative  adequacy  determination  in  the 
Federal  Register  to  provide  for  adequate 
public  participation,  including  an 
opportunity  for  the  public  to  provide 
comments. 

C.  Requirements  for  Adequate  Permit 
Programs  (Subpart  C,  §  239.6-239.9) 

Under  §  239.6-239.9  the  Agency  is 
proposing  requirements  for  State/Tribal 
permit  programs  to  ensure  that  all  new 
and  existing  Subtitle  D  facilities  which 
are  subject  to  regulation  under  RCRA 
section  4010(c)  have  a  permit  and 
comply  with  the  Subtitle  D  Federal 
revised  criteria.  Strategies  for  permitting 
existing  facilities  are  discussed  in 
section  B.2  above.  Section  239.6  of  the 
proposed  rule  requires  States/Tribes  to 
have  legal  authority  to  require  permits 
ensuring  compliance  with  the  Subtitle  D 
Federal  revised  criteria.  A  State/Tribe 
must  have  adequate  authority  to  collect 
all  information  it  needs  to  issue  permits 
that  implement  the  technical 
requirements. 

Sections  239.7  through  239.9  of  the 
proposed  rule  outline  the  minimum 
components  of  an  adequate  compliance 
monitoring  and  enforcement  program  to 
ensure  compliance  with  the  Subtitle  D 
Federal  revised  criteria.  In  general,  the 
proposed  rule  requires  that  States/ 
Tribes  have  the  authority  to  effectively 
ensure  and  enforce  ongoing  compliance 
with  their  approved  State/Tribal  permit 
requirements.  These  sections  describe 
the  general  legal  and  procedural 
program  elements  that  are  necessary: 
compliance  monitoring  authorities, 
enforcement  authorities,  and  provisions 
for  public  intervention  in  civil 
enforcement  proceedings. 

The  rule  does  not  prescribe  specific 
permitting  procedures  or  enforcement 
and  compliance  monitoring  activity 
levels  or  tasks.  In  proposing  these 
requirements,  EPA  is  emphasizing 
elements  of  basic  authority,  rather  than 
detailed  programmatic  elements.  This 
emphasis  allows  sufficient  State/Tribal 
flexibility  while  requiring  that  the 
approved  State/Tribal  programs  have 
adequate  authorities  and  procedures 
that  will  allow  them  to  take  action  as 
needed  to  ensure  compliance  vdth  the 
technical  requirements.  A  detailed 
discussion  of  the  permitting, 
compliance,  and  enforcement 
provisions  of  today's  proposal  follows. 

1.  Permitting  Requirements  (§  239.6) 

The  Agency  recognizes  public 
involvement  in  permit  decisions  as  an 
essential  component  of  an  effective 
permit  program.  In  light  of  the 
recognized  importance  of  public 
participation,  EPA  is  requiring  that  the 
permit  application  process  must  provide 


for  public  review  of  and  input  to  permit 
documents  containing  the  applicable 
site-specific  design  and  operating 
conditions  and  must  provide  for 
consideration  of  comments  received  and 
notification  to  the  public  of  the  final 
permit  decision. 

The  Agency  believes  that  it  is 
essential  for  an  effective  permit  program 
to  provide  opportunities  for  public 
involvement  in  permit  decisions  made 
after  the  initial  permit  issuance  (e.g., 
permit  modifications).  States/Tribes 
must  provide  a  full  description  of  their 
public  participation  procedures, 
including  procedures  for  permit  actions 
after  initial  permit  issuance,  in  the 
narrative  and  include  a  copy  of  the 
procedures  in  the  permit  program 
application. 

"The  public  participation  requirements 
are  intended  to  ensure  that  approved 
permit  programs  avail  the  public  of 
needed  information  and  the  opportunity 
to  provide  input  on  decisions  affecting 
the  management  of  regulated  Subtitle  D 
facilities  located  in  their  community. 
Although  EPA  is  not  proposing 
prescriptive  public  participation 
requirements,  EPA  expects  the  States/ 
Tribes  to  have  comprehensive  and 
effective  procedures  for  public 
involvement  in  key  permitting 
decisions,  in  accordance  with  RCRA 
Section  7004(b)(1). 

The  Agency  believes  that  it  is 
particularly  important  to  provide  for 
review  and  comment  (including  the 
opportunity  for  public  hearings  or 
meetings)  on  permits.  It  also  is 
important  to  provide  public  notice  and 
sufficient  time  for  the  public  to  review 
technical,  often  complex,  permit 
documents.  In  addition,  EPA  has  found 
that  notice  of  opportunities  for  public 
review  oTand  input  to  key  post-permit 
decisions  (e.g.,  significant  permit 
modifications)  is  essential  to  an 
effective  public  participation  program. 
While  some  States/Tribes  may 
distinguish  between  minor  permit 
actions  (e.g.,  increasing  the  gas 
monitoring  frequency)  and  major  permit 
actions  (e.g.,  selecting  a  corrective 
action  remedy),  the  public  should  be 
involved  in  key  decisions  which  affect 
their  health  and  their  community.  For 
example,  public  notice  of  remedial 
actions  and  opportunity  to  comment  on 
the  selection  of  remedies  is 
recommended. 

EPA  believes  the  ultimate  success  of 
a  permit  program  depends  in  large  part 
on  the  effectiveness  of  a  State's/Tribe's 
public  participation  program.  The 
additional  up-front  time  a  State/Tribe 
takes  involving  the  public  in  key  permit 
decisions  will  result  in  long-term 
improvements  to  the  permit  program. 
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While  post- permit  issuance  public 
participation  procedures  will  not  be  a 
determining  factor  in  an  adequacy 
determination,  EPA  is  concerned  with 
ensuring  effective  public  participation. 
To  that  end,  if,  after  reviewing  the 
State's/Tribe's  public  participation 
narrative  and  procedures,  the  Regional 
Administrator  determines  that  the 
State's/Tribe's  procedures  could  be 
improved,  he/she  will  direct  Regional 
staff  to  work  with  the  State/Tribe  to 
improve  the  effectiveness  of  its  public 
participation  procedures. 

States/Tribes  also  must  demonstrate 
that  they  have  the  authority  to  require 
permit  conditions  that  ensure 
compliance  with  the  Subtitle  D  Federal 
revised  criteria.  Section  239.6  outlines 
the  authorities  States/Tribes  must  have 
for  iheir  permit  programs  to  be  deemed 
adequate. 

In  order  to  demonstrate  that  they  will 
ensure  compliance  with  the  Subtitle  D 
Federal  revised  criteria,  States/Tribes 
must  describe  and  explain  substantive 
differences  between  the  State/Tribal 
requirements  and  the  Subtitle  D  Federal 
revised  criteria.  States/Tribes  may,  in 
any  case,  impose  requirements  which 
are  more  stringent  than  the  Federal 
requirements. 

l.a.  Permitting  Requirements  for 
MSWLFs 

As  discussed  earlier  in  the  Approach 
section  of  today's  proposal.  States/ 
Tribes  may  use  any  combination  of 
design  and  performance  standards  as 
long  as  the  State/Tribal  standards 
ensure  compliance  with  the  Subtitle  D 
Federal  revised  criteria  for  MSWLFs. 
Where  40  CFR  Part  258  has  a 
performance  standard  {e.g..  Subpart  B 
Location  Restrictions),  the  State/Tribe 
may  use  any  performance  standard  that 
is  at  least  as  stringent  as  the  Federal 
performance  standard.  The  State/Tribe 
also  may  use  its  own  design  standard  or 
a  combination  of  a  performance 
standard  and  a  design  standard  which 
achieves  the  Federal  performance 
standard. 

.  Where  Part  258  has  both  a 
performance  standard  and  design 
standard  (e.g.,  section  258.21 — cover 
material  requirements),  the  State/Tribe 
need  only  demonstrate  technical 
comparability  with  one  of  the  standards. 
For  example,  if  the  State/Tribe  requires 
MSWLF  owners  and  operators  to  use  a 
specific  daily  cover  material  that  the 
State/Tribe  demonstrates  to  the 
satisfaction  of  the  Regional 
Administrator  meets  the  Federal 
performance  standard  of  Part  258.21 
(i.e.,  controlling  disease  vectors,  fires, 
odors,  blowing  litter,  and  scavenging 
without  presenting  a  threat  to  human 


health  and  the  environment),  the 
Regional  Administrator  may  accept  that 
design  as  adequate.  States/Tribes  also 
may  use  design  or  performance 
standards  that  the  Regional 
Administrator  deems  to  be  clearly  more 
stringent  than  those  found  in  Part  258. 

EPA  has  received  a  number  of 
questions  concerning  the  Agency's 
standard  for  determining  the  adequacy 
of  the  design  portion  of  a  state's  permit 
program.  In  Subpart  D  of  40  CFR  Part 
258.  the  Agency  promulgated  both  a 
performance  standard  (section 
258.40(a)(1))  and  a  uniform  composite 
liner  requirement  (sections  258.40(a)(2) 
and  258.40(b)).  Under  the  performance 
standard  provision,  a  new  MSWLF  unit 
or  a  lateral  expansion  of  an  existing  unit 
must  be  constructed  using  a  design 
approved  by  the  Director  of  an  approved 
state,  and  this  design  must  ensure  that 
concentration  values  listed  in  Table  1  of 
section  258.40  (Maximum  Contaminant 
Levels  ("MCLs"))  will  not  be  exceeded 
at  the  relevant  point  of  compliance,  as 
specified  by  the  approved  State  Director 
under  section  258.40(d). 

Section  258.40(c)  sets  forth  criteria  for 
the  Director  of  an  approved  state  to 
utilize  in  evaluating  designs.  Section 
258.40(d)  provides  that  the  relevant 
point  of  compliance  shall  be  no  more 
than  150  meters  from  the  waste 
management  unit  boundary  and  shall  be 
located  on  land  owned  by  the  owner  of 
the  MSWLF'  unit.  This  section  also 
establishes  the  factors  which  the 
Director  of  an  approved  state  must 
consider  in  determining  what  the 
relevant  point  of  compliance  should  be. 

As  the  Agency  stated  when  the 
MSWLF  final  rule  was  promulgated, 
EPA's  approach  to  state  program 
approval  recognizes  the  traditional  lead 
role  that  states  take  in  implementing 
landfill  standards  and  protecting  ground 
water.  56  FR  50994  (Oct.  9.  1991).  More 
specifically,  EPA  stated  that,  "Ii|n 
selecting  a  design  to  meet  this 
performance  standard,  an  approved 
State  may  adopt  its  own  performance 
standard,  it  may  use  the  rule's  specific 
liner  design,  or  it  may  use  any  design  it 
determines  would  be  capable  of 
preventing  contamination  of  ground 
water  beyond  the  drinking  water 
standards  (the  MCLsj."  Fd. 

In  evaluating  the  design  requirements 
for  new  units  and  lateral  expansions  in 
State  permit  programs,  EPA  has 
provided  states  with  various  approaches 
for  developing  adequate  programs.  For 
example.  States  can  develop  design 
requirements  that  only  include  a 
performance  standard  that  is  at  least  as 
stringent  as  the  performance  standard  in 
40  CFR  section  258.40(a)(1),  i.e.,  not 
exceeding  the  MCLs  at  the  relevant 


point  of  compliance.  In  such  States,  the 
Director  could  approve  alternative 
designs  on  a  site-specific  basis  as  long 
as  the  alternative  design  satisfied  the 
performance  standard.  The  vast  majority 
of  the  44  State/Tribal  permit  programs 
which  EPA  has  approved  as  adequate 
have  included  a  performance  standard 
that  is  at  least  as  stringent  (in  certain 
cases  more  stringent,  e.g.,  by  specifying 
a  relevant  point  of  compliance  closer 
than  150  meters  from  the  unit  boundary) 
than  the  performance  standard  in 
section  258.40(a)(1).  EPA  believes  that 
state  adoption  of  a  design  performance 
standard  that  is  at  least  as  stringent  as 
the  one  adopted  in  the  MSWLF  rule  will 
ensure  that  owners  and  operators  of  new 
MSWLF  units  and  lateral  expansions     - 
will  comply  with  the  design 
requirements  of  the  revised  criteria. 
Except  as  specified  in  40  CFR  section 
258.40(e),  i.e.,  in  situations  where  an 
unapproved  state  determines  that  an 
alternative  liner  meets  the  performance 
standard  and  submits  a  petition  to  EPA, 
the  Agency  never  intended  to  review 
and/or  approve  alternative  liner  designs 
on  a  site-specific  basis. 

EPA  has  also  approved  State  programs 
as  being  adequate  under  RCRA  section 
4005(c)(1)(C)  if  the  State  has  adopted 
one  alternative  design  or  various  liner 
designs  which  have  been  shown  to 
satisfy  the  performance  standard  in  40 
CFR  section  258.40(a)(1)  in  all  locations 
in  the  State.  In  these  situations,  states 
may  perform  modeling  and  associated 
analysis  to  show  that  the  alternative 
design(s)  satisfy  the  performance 
standard  contained  in  40  CFR  section 
258.40(a)(1).  The  Agency  has  issued 
technical  guidance  which  provides 
states  and  the  public  information  as  to 
how  such  modeling  and  analysis  can  be 
done.  In  approving  such  state 
alternative  designs,  EPA  has  ensured 
that  the  modeling  done  by  the  state  and 
any  done  by  the  Agency  was  contained 
in  the  public  record  for  review  and 
comment.  If  the  modeling  and  analysis 
show  that  the  performance  standard  in 
40  CFR  section  258.40(a)(1)  will  be  met 
in  the  various  locations  throughout  the 
state,  then  the  Agency  believes  the 
State's  alternative  design(s)  will  ensure 
compliance  with  the  revised  criteria, 
and,  thus,  is  adequate  under  RCRA 
section  4005(c)(1)(C).  EPA  has  approved 
at  least  six  state  permit  programs  which 
incorporate  these  alternative  design(s) 
on  a  state-wide  basis. 

States  are  not  required  to  utilize  one 
particular  model  to  show  that  an 
alternative  liner  design  will  satisfy  the 
performance  standard  on  a  state-wide 
basis.  In  fact,  EPA's  technical  guidance 
document  identifies  a  number  of  models 
that  States  may  use  to  assess  alternative 


designs.  In  certain  situations,  however, 
e.g.,  where  a  state  adopts  a  state-wide 
double  composite  liner  design  which  is 
clearly  more  stringent  than  the  MSWLF 
single  composite  design  set  forth  in  40 
CFR  258.40(b),  EPA  believes  that 
modeling  and  associated  analysis  may 
not  be  necessary. 

States  may  also  adopt  a  combination 
of  a  performance  standard  that  is  at  least 
as  stringent  as  the  performance  standard 
in  section  258.40(a)(1)  and  either  the 
composite  liner  design  contained  in 
sections  258.40(a)(2)  and  258.40(b)  or 
alternative  designs  (discussed  above) 
that  meet  the  performance  standard  of 
ensuring  that  the  MCLs  will  not  be 
exceeded  at  the  relevant  point  of 
compliance.  In  such  states,  owners  and 
operators  of  facilities  have  maximum 
flexibility  in  constructing  new  units  and 
lateral  expansions  of  existing  units, 
while  still  ensuring  that  the  design 
standards  in  Part  258  are  satisfied. 

2.  Requirements  for  Compliance 
Monitoring  (§239.7) 

Section  239.7  requires  States/Tribes  to 
demonstrate  the  authority  to  require 
compliance  monitoring  and  testing. 
Paragraph  (a)  requires  that  the  State/ 
Tribe  have  the  authority  to  obtain  all 
relevant  compliance  information.  More 
specifically,  the  proposed  rule  requires 
that  the  State/Tribe  have  the  authority 
to:  obtain  any  and  all  information  from 
an  owner  or  operator  necessary  to 
determine  whether  the  owner/operator 
is  in  compliance  with  the  State/Tribal 
program  requirements;  conduct 
monitoring  or  testing  to  ensure  that 
owners/operators  are  in  compliance 
with  the  State/Tribal  program 
requirements;  and  enter  any  site  or 
premises  subject  to  the  permit  program 
or  in  which  records  relevant  to  the 
operation  of  the  regulated  facilities  or 
activities  are  kept.  A  State/Tribe  also 
must  demonstrate  that  its  compliance 
monitoring  program  provides  for 
inspections  adequate  to  determine 
compliance  with  State/Tribal  program 
requirements. 

Finally,  a  State/Tribe  must 
demonstrate  that  its  compliance 
monitoring  program  provides 
mechanisms  and  processes  to:  verify  the 
accuracy  of  information  submitted  by 
owners  or  operators;  ensure  proper 
consideration  of  information  submitted 
by  the  public;  verify  adequacy  of 
methods  (including  sampling)  used  by 
owners  or  operators  in  developing  that 
information;  and  produce  evidence 
admissible  in  an  enforcement 
proceeding. 

EPA  believes  that  these  compliance 
monitoring  authorities  and  procedures 
are  central  to  a  State's/Tribe's  ability  to 


ensure  compliance  with  the  Subtitle  D 
Federal  revised  criteria.  Monitoring  and 
testing  programs  help  ensure  that 
States/Tribes  are  able  to  detect  permit 
violations  and  collect  the  necessary 
evidence  to  support  case  development 
and  enforcement  actions.  These 
authorities  play  an  integral  role  in  the 
overall  determination  of  adequate 
permit  programs. 

The  compliance  monitoring 
requirements  proposed  today  are 
designed  to  ensure  that  approved  State/ 
Tribal  reoresentatives  have  the 
authorities  and  procedures  to  conduct 
facility  inspections  and  obtain 
information  necessary  to  determine 
owner/operator  compliance  with 
approved  State/Tribal  permit  programs. 
These  authorities  and  procedures 
provide  a  basis  for  State/Tribal  agencies 
to  effectively  take  enforcement  actions 
and  help  ensure  that  the  regulated 
community  complies  with  applicable 
requirements. 

3.  Requirements  for  Enforcement 
Authority  (§  239.8) 

Section  239.8  outlines  enforcement 
authority  requirements  that  are 
necessary  for  adequate  State/Tribal 
permit  programs.  A  strong  State/Tribal 
enforcement  presence  is  critical  to 
ensuring  compliance.  The  State/Tribe 
must  have  the  legal  authority  to  take 
specific  actions  against  any  owner/ 
operator  that  fails  to  comply  with  the 
approved  State's/Tribe's  requirements. 
Each  of  these  actions  is  discussed  in 
detail  below. 

Paragraph  239.8(a)  requires  that 
States/Tribes  have  the  ability  to  use  an 
administrative  or  court  order  to  restrain 
any  person  from  conducting  an  activity 
that  threatens  human  health  or  the 
environment.  Under  proposed 
paragraph  239.8(b),  States/Tribes  must 
have  the  authority  to  sue  in  court  to 
enjoin  any  party  from  violating  State/ 
Tribal  program  statutes,  regulations, 
orders,  or  permits.  Paragraph  239.8(c) 
requires  that  States/Tribes  demonstrate 
the  authority  to  sue  in  a  court  of 
competent  jurisdiction  to  recover  civil 
penalties  for  violations  of  permit  or 
order  conditions  as  well  as  for  failure  to 
comply  with  laws  and  regulations. 

Although  the  rule  being  proposed 
today  does  not  require  that  States/Tribes 
have  authority  to  assess  criminal 
penalties,  other  State/Tribal-delegated 
programs,  such  as  programs  under  the 
Clean  Water  Act,  do  require  this 
authority.  In  fact,  there  are  at  least  30 
States  which  already  have  criminal 


authority  for  enforcement  of  municipal 
solid  waste  requirements.* 

The  Agency  solicits  comment  on 
whether  the  rule  should  require  that 
States/Tribes  have  criminal  penalty 
authority  for  their  permit  programs.  The 
Agency  realizes  that  such  a  criminal 
requirement  could  raise  impediments  to 
Tribal  permit  program  approval.  Federal 
law  bars  Indian  Tribes  from  criminally 
trying  or  punishing  non-Indians  in  the 
absence  of  a  treaty  or  other  agreement  to 
the  contrary.  Oliphant  v.  Suquamisb 
Indian  Tribe  435  U.S.  191  (1978).  In 
addition,  the  Federal  Indian  Civil  Rights 
Act  prohibits  any  Indian  court  or 
tribunal  from  imposing  any  criminal 
fine  greater  than  $5,000  (25  U.S.C. 
1302(7)).  To  address  this  problem,  EPA 
has  traditionally  asserted  that  it  would 
exercise  criminal  enforcement  authority 
where  the  Tribe  is  incapable  of  doing  so 
pursuant  to  a  Memorandum  of 
Agreement  (MOA)  between  EPA  and  the 
Tribe  specifying  procedures  for  referral 
of  cases.  See,  e.g.,  40  CFR  123.34.  The 
Agency  is  interested  in  receiving 
comments  on  employing  the  "MOA 
referral"  approach  for  Tribal  MSWLF 
permit  programs  and  any  other 
suggestions  as  to  how  Tribes  could  meet 
a  criminal  penalty  authority 
requirement  in  light  of  the  limitations 
on  their  authority  to  assert  criminal 
jurisdiction  over  non-Indians  on  Tribal 
lands. 

4.  Intervention  in  Civil  Enforcement 
Proceedings  (§  239.9) 

Today's  proposal  provides  that  State/ 
Tribal  civil  enforcement  proceedings 
must  ensure  adequate  opportunity  for 
public  participation  through  either  of 
two  options:  (1)  authority  to  allow 
intervention  as  a  right;  or,  (2)  assurances 
that  the  State/Tribal  authority  will 
provide  notice  and  opportunity  for 
public  comment  in  all  proposed 
settlements  of  civil  enforcement  actions, 
investigate  and  provide  responses  to 
citizen  complaints  about  violations,  and 
not  oppose  citizen  intervention  when 
permissive  intervention  is  allowed  by 
statute,  rule,  or  regulation. 

Each  of  these  options  separately 
provides  an  adequate  opportunity  for 
public  participation.  Thus,  States/Tribes 
need  only  provide  one  of  the  options. 
The  options  ensure  that  the  opportunity 
for  public  participation  in  civil 
enforcement  proceedings  is  provided 
with  minimal  intrusion  into  the  States'/ 
Tribes'  judicial  systems.  The  purpose 
for  the  intervention  requirement  is 


*  Review  of  Slate  Enforcement  Powers  and 
Authorities  Under  RCRA  Subtitle  D:  Final  Report. 
U.S.  Environmental  Protection  Agency,  March  31, 
1987. 
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outlined  below  tollowed  by  a  detailed 
discussion  of  the  two  options. 

The  purpose  of  providing  public 
participation  in  the  decision  making 
process  is  to  promote  public 
involvement  in  the  enforcement  of 
Subtitle  D  Federal  revised  criteria. 
Without  intervention  requirements, 
citizens  may  be  precluded  from 
participating  in  civil  enforcement 
proceedings  even  if  they  have  pertinent 
information  that  would  support  State/ 
Tribal  enforcement  cases.  Also,  citizens 
that  have  an  interest  in  or  that  may  be 
affected  by  the  outcome  of  the 
enforcement  action  may  not  be  able  to 
intervene  in  enforcement  proceedings. 

Citizen  intervention  provisions  are 
mandatory  for  other  EPA  programs, 
such  as  the  Underground  Storage  Tank, 
Hazardous  Waste,  Underground 
Injection  Control,  and  National 
Pollutant  Discharge  Elimination  System 
programs.  EPA  first  required  citizen 
intervention  as  a  result  of  the  decision 
in  Citizens  for  a  Better  Environment  v. 
Environmental  Protection  Agency,  596 
F.2d  720  (7th  Cir.  1979).  That  decision 
interpreted  section  101(e)  of  the  Federal 
Water  Pollution  Control  Act 
Amendments  (FWPCA)  of  1972  to 
require  EPA  to  establish  State  program 
guidelines  and  evaluate  State  programs 
to  ensure  that  there  is  public 
participation  in  the  enforcement  of  the 
Clean  Water  Act.  This  principle  has 
been  extended  to  RCRA,  because  the 
language  of  FWPCA  section  101(e)  is 
quite  similar  to  RCRA  section 
7004(b)(1).  Section  7004  of  RCRA 
requires  EPA  and  the  States  to  provide 
for,  encourage,  and  assist  with  public 
participation  in  the  development, 
revision,  implementation,  and 
enforcement  of  any  regulation, 
guideline,  information,  or  program 
under  RCRA. 

Under  today's  proposal,  the  State/ 
Tribe  would  be  required  to  provide  for 
intervention  using  either  of  two  options. 
The  first  option,  paragraph  239.9(a), 
requires  that  the  State/Tribe  allow 
intervention  by  any  citizen  having  an 
interest  that  is  or  may  be  adversely 
affected.  Under  this  option,  the  State/ 
Tribe  allows  intervention  as  a  right  in 
any  civil  action  to  enforce  this  Part.  The 
second  option  requires  the  State/Tribe 
to  assure  that  it  would:  provide 
opportunity  for  public  involvement  or 
comment  on  all  proposed  civil 
settlements;  respond  to  citizen 
complaints  about  violations;  and  not 
oppose  citizen  action  when  intervention 
is  legally  allowed.  The  public 
involvement  or  comment  requirement  of 
this  last  option  may  be  satisfied  by  a 
variety  of  means:  from  a  formal  notice 


and  hearing  to  less  formal  public 
review. 


D.  Adequacy  Determination  Procedures 
(Subpart  D,  §§  239.10-239.12) 

1.  Adequacy  Determination  Procedures 
(§239.10) 

To  encourage  early  and  close  working 
relationships  between  the  States/Tribes 
and  the  EPA  Regions,  approval 
authority  has  been  delegated  to  EPA's 
Regional  Administrators.  EPA  Regional 
Offices  will  review  State/Tribal 
applications  to  determine  if  a  ^te's/ 
Tribe's  application  is  complete  and 
whether  the  State/Tribal  permit  program 
meets  the  requirements  of  this  Part. 

For  those  States/Tribes  that  have 
submitted  a  permit  program  application, 
the  Regional  Administrator  will  have  30 
days  to  make  an  administrative  review 
of  each  application  and  request 
additional  information  from  the  State/ 
Tribe  or  notify  the  State/Tribe  that  the 
application  is  administratively 
complete. 

Upon  review  of  a  complete 
application,  EPA  will  make  a  tentative 
determination  of  the  adequacy  of  the 
permit  program.  After  publication  of  the 
Federal  Register  notice  of  this  tentative 
determination,  a  public  comment 
period,  and  review  and  consideration  of 
comments  received,  the  Regional 
Administrator  will  make  a  final 
adequacy  determination  and  publish  it 
in  the  Federal  Register.  At  the 
discretion  of  the  Regional 
Administrator,  a  public  hearing  may  be 
held  if  sufficient  public  interest  exists  or 
if  such  a  hearing  might  clarify 
substantive  issues.  A  final 
determination  of  adequacy  will  be  made 
within  180  days  of  EPA's  determination 
that  the  application  is  complete  unless 
a  delay  is  agreed  to  by  the  Regional 
Administrator  after  consultation  with 
the  State/Tribal  Director. 

The  Agency  designed  this  process  to 
ensure  that  permit  program  adequacy  is 
determined  in  a  timely  manner,  while 
simultaneously  affording  the  public  and 
EPA  sufficient  opportunity  for  review 
and  comment. 

2.  Partial  Approval  Procedures  for  State/ 
Tribal  Permit  Programs  (§239.11) 

Section  239.11  proposes  procedures 
for  partial  approval  of  State/Tribal 
permit  programs.  A  State/Tribal  permit 
program  is  eligible  for  partial  approval 
if  it  meets  all  of  the  procedural  and  legal 
Part  239  requirements  (i.e.,  but  not 
limited  to,  enforcement,  public 
participation,  compliance  monitoring) 
and  meets  essentially  all  of  the  technical 
Part  239  requirements  (e.g.,  40  CFR  Part 
258  requirements).  States/Tribes 


applying  for  partial  approval  also  must 
include  a  schedule,  agreed  to  by  the 
State/Tribe  and  the  appropriate 
Regional  Administrator,  for  completing 
the  necessary  changes  to  the  laws, 
regulations,  and/or  guidance  to  comply 
with  the  remaining  technical 
requirements.  For  an  additional 
explanation  of  the  partial  approval 
process  refer  to  section  II. E. 2  in  the 
background  portion  of  this  preamble. 


3.  Procedures  for  Review  of  Modified 
State/Tribal  Programs  (§  239.12) 

Section  239.12  proposes  procedures 
for  submittal  and  review  of  revised 
applications  for  State/Tribal  program 
adequacy  determinations,  should  a 
State/Tribe  revise  its  permit  program 
once  deemed  adequate.  Program 
revision  may  result  from  changes  in  the 
pertinent  Federal  statutory  or  regulatory 
authority,  changes  in  State/Tribal 
statutory  or  regulatory  authority  or 
relevant  guidance,  or  when 
responsibility  for  the  State/Tribal 
program  is  shifted  within  the  lead 
agency  or  to  a  new  or  different  State/ 
Tribal  agency  or  agencies. 

States/Tribes  may  be  required  to 
revise  their  permit  program  if  the 
Federal  statutory  or  regulatory 
authorities  which  have  significant 
implications  for  State/Tribal  permit 
programs  change.  These  changes  also 
may  require  revision  to  a  State's/Tribe's 
permit  program  application.  Such  a 
change  at  the  Federal  level,  and 
resultant  requirements  for  States/Tribes, 
would  be  made  known  to  the  States/ 
Tribes  either  in  the  Federal  Register 
containing  the  change  or  through  the 
appropriate  EPA  Regional  Office. 

Changes  to  parts  of  the  State/Tribal 
permit  program,  as  described  in  its 
application,  which  may  result  in  the 
permit  program  becoming  inadequate 
must  be  reported  to  the  appropriate 
Regional  Administrator.  In  cases  where 
the  State/Tribal  statutory  or  regulatory 
authority  or  relevant  guidance  changes, 
or  when  responsibility  for  the  State/ 
Tribal  program  is  shifted  within  the  lead 
agency  or  to  a  new  or  different  State/ 
Tribal  agency  or  agencies,  the  State/ 
Tribal  Director  must  inform  the 
Regional  Administrator  of  these 
modifications.  In  addition,  changes  to  a 
State's/Tribe's  statutes,  regulations,  or 
guidance  which  were  not  part  of  the 
State's/Tribe's  initial  application,  but 
which  may  have  a  significant  impact  on 
the  adequacy  of  the  State's/Tribe's 
permit  program,  also  shall  be  reported 
to  the  EPA.  An  example  of  a  change  in 
State/Tribal  statutes  or  regulations 
which  may  have  a  significant  effect  on 
the  adequacy  of  a  State's/Tribe's  permit 
program  is  the  passage  of  a  new  law 


which  disallows  tlie  use  ol  guidance  in 
environmental  regulatory  programs, 
where  a  State/Tribe  has  submitted 
guidance  as  part  of  its  application. 

The  Regional  Administrator  will 
determine,  on  a  case-by-case  basis, 
whether  changes  at  the  State/Tribal 
level  warrant  re-examination  of  the 
State/Tribal  program  adequacy 
determination,  including  submission  of 
a  revised  application.  In  re-examining 
the  adequacy  determination,  the 
Regional  Administrator  will  follow  the 
adequacy  determination  procedures 
outlined  in  today's  rule  under  §  239.12. 

This  process  is  necessary  to  ensure 
that  State/Tribal  permit  programs 
remain  current  with  Federal 
requirements  and  continue  to  be 
adequate  to  ensure  compliance  with  the 
Subtitle  D  Federal  revised  criteria. 
There  are  no  mandatory  time-frames  for 
submitting  modifications  or  re- 
examining adequacy  determinations. 
Rather,  schedules  for  approved  States/ 
Tribes  to  submit  modifications  to  the 
Regional  Administrator  and  for  State/ 
Tribal  submission  of  a  revised 
application  are  to  be  negotiated  by  the 
State/Tribal  Director  and  the  Regional 
Administrator.  This  arrangement  should 
minimize  potential  disruption  to 
ongoing  program  activities. 

Section  239.12(g)  and  239.12(h)  of 
today's  proposal  refer  to  "additional 
classifications  of  Subtitle  D  regulated 
facilities"  and  specify  that  streamlined 
approval  procedures  will  not  be 
followed  in  this  case.  This  language  has 
been  included  in  anticipation  of  future 
EPA  regulation  of  other  types  of 
facilities  under  Subtitle  D.  An  example 
of  a  potential  additional  class  of  Subtitle 
D  facilities  is  industrial  landfills  that 
accept  conditionally  exempt  small 
quantity  generator  waste. 

EPA  anticipates  maintaining  a 
continued  informal  dialogue  with 
approved  States/Tribes  as  States/Tribes 
make  changes  to  their  permit  programs 
or  as  Federal  statutes  or  regulations 
change.  State/Tribal  permitting  is  a 
dynamic  process  and  EPA  anticipates 
State/Tribal  Directors  and  the  resf>ective 
EPA  Regional  Administrators  will 
continue  to  communicate  on  a  variety  of 
solid  waste  issues.  These  types  of 
routine  communications  between  the 
States/Tribes  and  the  EPA  Regions  are 
important  in  maintaining  good 
information  exchange  and  should  be 
encouraged.  EPA  notes  that  the  majority 
of  communications  between  States/ 
Tribes  and  the  Regions  are  part  of 
normal  operations  and  should  not  be 
construed  as  part  of  the  adequacy 
withdrawal  process  or  program 
modification  process.  The  procedures 
for  modification  of  State/Tribal  permit 


programs  and  for  withdrawal  of 
determination  of  adequacy  require 
formal  notifications  to  the  State/Tribe 
and  any  such  correspondence  shall  be 
clearly  identified  to  differentiate  it  from 
other  correspondence. 

4.  Withdrawal  of  Determination  of 
Adequacy  of  State/Tribal  Permit 
Programs  (§  239.13) 

Section  239.13  lays  out  specific 
conditions  and  procedures  for  the 
withdrawal  of  State/Tribal  permit 
program  determinations  of  adequacy. 
Withdrawal  procedures  may  be  initiated 
where  it  appears  that  the  State/Tribal 
permit  program  may  no  longer  be 
adequate  to  ensure  compliance  with  the 
Subtitle  D  Federal  revised  criteria.  The 
withdrawal  of  the  Agency's  adequacy 
determination  will  require  completion 
of  several  steps  including:  (1)  receipt  of 
substantive  information  sufficient  to 
indicate  that  the  State's/Tribe's  permit 
program  may  no  longer  be  adequate;  (2) 
a  45-day  period  allowing  the  State/Tribe 
to  demonstrate  its  permit  program 
adequacy;  (3)  a  determination  of  any 
measures  needed  to  correct  program 
deficiencies  and  an  opportunity  for  the 
Slate/Tribe  to  address  these  program 
deficiencies;  (4)  initiation  of 
proceedings  for  withdrawal  of  adequacy 
determination  (i.e.,  notice  of  tentative 
determination  of  inadequacy),  if  the 
State/Tribe  fails  to  appropriately  resolve 
the  deficiency;  (5)  public  involvement; 
and,  (6)  a  final  determination. 

The  first  step  is  EPA  receipt  of 
substantive  information  sufficient  to 
indicate  program  inadequacy,  after 
which  the  Regional  Administrator  will 
inform  the  State/Tribe  of  the 
information.  It  is  EPA's  intent  that  a 
program  withdrawal  would  not  be 
triggered  by  minor  complaints.  Today's 
proposed  rule  will  allow  a  State/Tribe 
45  days  to  demonstrate  that  its  permit 
program  remains  adequate. 

if  after  reviewing  the  State's/Tribe's 
response,  the  Regional  Administrator 
believes  there  is  reason  to  revise  the 
permit  program,  the  State/Tribe  and 
Region  will  negotiate  a  schedule  for  the 
resolution  of  the  deficiency(ies).  If  the 
State/Tribal  Director  and  Regional 
Administrator  fail  to  agree  to  a  time 
period  for  resolving  the  deficiency(ies), 
the  Regional  Administrator  will  set  a 
time  period  and  inform  the  State/Tribal 
Director  of  the  time  period. 

If.  within  the  established  time  frame, 
the  State/Tribe  has  not  adequately 
addressed  the  identified  program 
deficiencies,  the  Regional  Administrator 
may  initiate  adequacy  determination 
withdrawal  by  publishing  a  notice  of 
tentative  adequacy  withdrawal  in  the 
Federal  Register.  This  notice  will 


outline  the  aenciency  and  will  allow  for 
a  period  of  public  comment  and 
opportunity  for  a  public  hearing.  At  the 
conclusion  of  the  public  comment 
period  and  after  the  public  hearing  (if 
any),  the  Regional  Administrator  will 
consider  all  comments  received, 
reevaluate  the  State/Tribal  permit 
program,  and  determine  whether  the 
State/Tribal  permit  program  can  ensure 
compliance  with  the  Subtitle  D  Federal 
revised  criteria. 

If  the  Regional  Administrator  finds 
that  the  State/Tribal  program  remains 
adequate,  he/she  will  publish  a  notice 
in  the  Federal  Register  which  explains 
the  reasons  for  the  decision  and 
terminate  the  withdrawal  process. 
However,  if  the  Regional  Administrator 
finds  that  the  permit  program  is  no 
longer  adequate  to  ensure  compliance 
with  the  Subtitle  D  Federal  revised 
criteria,  he/she  will  publish  a  notice  jn 
the  Federal  Register  withdrawing  the 
Agency's  determination  of  State/Tribal 
permit  program  adequacy  and  declaring 
the  State/Tribal  permit  program 
inadequate  to  ensure  compliance  with 
the  Subtitle  D  Federal  revised  criteria. 

The  Agency  proposes  these  specific 
withdrawal  procedures  to  ensure  that 
citizens  have  the  opportunity  to  bring 
alleged  State/Tribal  deficiencies  to  the 
attention  of  the  Regional  Administrators 
and  that  States/Tribes  have  the 
opportunity  to  refute  or  correct  alleged 
problems  as  they  arise.  Any  State/Tribe 
whose  permit  program  has  been  deemed 
inadequate  to  ensure  compliance  with 
the  Subtitle  D  Federal  revised  criteria 
may  seek  another  adequacy 
determination  at  any  time. 

E.  Changes  to  Part  258 

For  the  sole  purpose  of  applying  the 
Federal  revised  criteria  to  approved 
Tribal  programs,  the  rule  proposes  to 
include  Indian  Tribes  in  the  definition 
of  "State"  and  Tribal  Director  in  the 
definition  of  "State  Director."  The 
Agency  proposes  to  do  this  as  a  means 
of  efficiency  and  not  to  imply  any  other 
substantive  effect  on  the  character, 
authority,  and/or  rights  of  Tribes. 

IV.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis' 

Pursuant  to  the  terms  of  executive 
order  12866,  the  Office  of  Management 
and  Budget  (OMB)  has  notified  EPA  that 
it  considers  this  a  "significant 
regulatory  action."  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

Requirements  for  State/Tribal  permit 
programs  as  outlined  in  this  proposal 
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will  not  add  suDstdiiuai  Lusts  oeyond 
those  already  imposed  under  the 
Subtitle  D  Federal  revised  criteria. 
Regardless  of  this  regulation,  RCRA 
section  4005(c)(1)(B)  requires  all  States 
to  develop  and  implement  permit 
programs  to  ensure  compliance  with  the 
Subtitle  D  Federal  revised  criteria. 
EPA  believes  that  the  proposed  STIR 
does  not  impose  a  major  increase  in 
costs  over  and  above  any  costs  which 
RCRA  section  4005(c)(r)(B)  already 
imposes  on  States/Tribes. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
prepare,  and  make  available  tor  public 
comment,  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposal,  in  itself,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  since  the 
proposal  has  direct  effects  only  on 
State/Tribal  Agencies.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1608),  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division,  U.S. 
EPA  (2136),  401  M  Street  SW.. 
Washington,  D.C.,  20460  or  by  calling 
(202) 260-2740. 

'The  need  for  this  collection  of 
information  from  the  States/Tribes 
derives  from  Section  4005(c)  of  RCRA. 
This  section  requires  the  EPA 
Administrator  to  review  State/Tribal 
permit  programs  to  determine  if  they  are 
adequate  to  ensure  compliance  with  the 
Federal  MSVVLF  criteria.  To  carry  out 
this  mandate,  and  thus  make  a 
determination,  EPA  must  collect 
information  in  the  form  of  an 
application  for  MSVVLF  permit  program 
approval  from  States/Tribes.  The 
universe  of  respondents  involved  in  this 
inforrhation  collection  will  be  limited  to 
those  States/Tribes  seeking  approval  of 
their  municipal  solid  waste  permit 
programs.  The  information  which 


States/Tribes  would  subiuu  i;>  pubUi. 
information:  therefore,  no  problems  of 
confidentiality  or  sensitive  questions 
arise. 

The  projected  cost  and  hour  burden  . 
for  the  submittal  of  a  schedule  or  an 
application  by  the  estimated  41 
respondents  within  a  three  year  time 
frame  is  9,236  Hours.  Given  these 
parameters,  the  bottom  line  cost 
estimate  is  $318,280.00.  This  cost 
estimate  reflects  total  capital  costs  and 
operation  and  maintenance  costs. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
N.W..  Washington.  DC  20503.  marked 
•'Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  January 
26.  1996.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  February  26.  1996.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 


D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
P.L.  104-4,  which  was  signed  into  law 
on  March  22,  1995,  EPA  generally  must 
prepare  a  written  statement  for  rules 
with  federal  mandates  that  may  result  in 
estimated  costs  to  state,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  Act,  EPA  must  identify  and 
consider  alternatives,  including  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  the 
proposed  STIR  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  state,  local,  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector,  in 
any  one  year.  Under  the  authority  of 
RCRA  section  4005(c)(1)(C),  EPA  has 
already  approved  42  state  MSWLF 
permit  programs.  The  Agency  also  has 
approved  one  tribal  MSWUF  program. 
EPA  does  not  anticipate  that  the 
approval  of  MSWLF  permit  programs 
under  the  proposed  STIR  for  the  few 
remaining  states  (or  any  tribes  which 
submit  their  programs  voluntarily  for 
approval)  will  result  in  annual  costs  of 
$100  million  or  more.  EPA  estimates 
that  it  costs  a  state  approximately 
$15,000  to  develop  and  submit  to  EPA 
an  application  for  approval  of  a  state 
permit  program.  The  Agency  also  has 
estimated  that  tribal  governments  may 
spend  approximately  $8,000  to  prepare 
and  submit  a  permit  program 
application. 

EPA's  approval  of  state  and  tribal 
programs  generally  have  a  deregulatory 
effect  on  the  private  sector  because  once 
a  state  or  tribal  MSWLF  permit  program 
is  determined  to  be  "adequate"  under 
RCRA  section  4005(c)(1)(C).  owners  and 
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operators  of  MSWLFs  may  take 
advantage  of  the  flexibility  that  an 
approved  state  or  Indian  tribe  may 
exercise.  Such  flexibility  will  reduce, 
not  increase,  compliance  costs  for  the 
private  sector. 

As  to  section  203  of  the  Act.  EPA  has 
determined  that  the  proposed  STIR  will 
not  significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments.  The  Agency  recognizes 
that  small  governments  may  own  and/ 
or  operate  solid  waste  disposal  facilities, 
including  MSWLFs,  that  will  become 
subject  to  the  requirements  of  a  state 
permit  program  that  is  approved  under 
the  STIR,  once  it  is  promulgated. 
However,  such  small  governments 
which  own  and/or  operate  MSWLFs  are 
already  subject  to  the  requirements  in 
40  CFR  Part  258.  Once  EPA  approves 
state  permit  programs  under  the  STIR, 
these  same  small  governments  will  be 
able  to  own  and  operate  their  MSWLFs 
with  increased  levels  of  flexibility 
provided  under  the  approved  state 
program. 

EPA  has,  however,  worked  closely 
with  states  and  small  governments  in 
the  development  of  the  proposed  STIR. 
EPA  distributed  drafts  of  the  proposed 
rule  to  14  states  for  their  review  and 
comments.  The  Agency  also  provided 
copies  of  the  draft  proposed  STIR  to  the 
Association  of  State  and  Territorial 
Solid  Waste  Management  Officials, 
which  distributed  the  draft  rule  to  all  of 
its  state  and  territorial  members.  In 
addition,  EPA  conducted  a  pilot 
program  where  the  Agency  worked  with 
the  states  of  California,  Connecticut, 
Virginia,  and  Wisconsin  to  develop  their 
applications  for  program  approval  using 
the  draft  STIR  as  guidance. 

EPA  also  distributed  the  draft  STIR  at 
the  National  Tribal  Conference  on 
Environmental  Management  and  at  EPA 
Regional-Tribal  conferences.  Although 
tribal  governments  are  not  required  to 
submit  applications  for  program 
approval  under  RCRA  section 
4005(c)(1)(B),  EPA  has  utilized  the  draft 
proposed  STIR  as  guidance  in  working 
with  particular  tribal  governments 
which  have  chosen  to  seek  EPA's 
approval,  e.g.,  the  Campo  Band  tribe  in 
California  and  the  Cheyenne  River 
Sioux  in  South  Dakota. 

As  owners  and/or  operators  of 
municipal  landfills,  small  governments 
have  been  more  directly  impacted  by 
the  MSWLF  rule  (40  CFR  Part  258)  than 
they  will  be  by  the  STIR.  Indeed,  the 
STIR  will  provide  small  governments 
with  additional  flexibility,  resulting  in  a 
cost  reduction,  once  their  state  permit 
program  is  approved.  The  Agency  has 
worked  closely  with  small  governments 
in  the  implementation  of  the  MSWLF 


rule  and  provided  them  with 
information  concerning  the  flexibility 
which  it  provides  to  owners/operators 
in  approved  states.  EPA  has  supported 
training  workshops  for  small 
governments  and  has  prepared  and 
distributed  an  extensive  amount  of 
information,  including  fact  sheets  and 
brochures  about  the  MSWLF  rule. 

In  working  with  these  various  tribal 
governments,  states,  state  organizations, 
and  local  governments,  EPA  has 
provided  notice  to  small  governments  of 
the  requirements  of  the  MSWLF  rule 
and  the  STIR;  obtained  meaningful  and 
timely  input  from  them;  and  informed, 
educated,  and  advised  small 
governments  on  how  to  comply  with  the 
requirements  of  the  STIR  and  the 
MSWLF  rule.  Through  this  notice.  EPA 
seeks  input  from  small  governments 
during  this  rulemaking  process.  Thus, 
any  application  requirements  of  section 
203  of  the  Act  will  have  been  met. 

List  of  Subjects 

40  CFR  Part  239 

Environmental  protection, 
Administrative  practice  and  procedure, 
municipal  solid  waste  landfills,  non- 
municipal  solid  waste,  State/Tribal 
permit  program  approval,  and  adequacy. 

40  CFR  Part  258 

Environmental  protection,  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Autherity:  These  regulations  are  issued 
under  authority  of  the  Resource  Conservation 
and  Recovery  Act.  42  U.S.C.  6901. 

Dated:  Dpcemt)er  12, 1995. 
Carol  M   Hrowner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Chap.  I  is  proposed  to 
be  amended  as  follows: 

1.  Part  239  is  added  to  read  as  follows: 

PART  239— REQUIREMENTS  FOR 
STATE,TRIBAL  PERMIT  PROGRAM 
DETERMINATION  OF  ADEQUACY 

Subpan  A — Genera 

Sec 

239.1     Purpose. 

2:?9.2     Scope  and  definitions. 

Subpart  B    State/Tribal  Program 
Application 

239.3  Components  of  program  application. 

239.4  Narrative  description  of  State/Tribal 
permit  program. 

239.5  State/Tribal  legal  certification. 

Subpart  C — Requirements  for  Adequate 
Permit  Programs 

239.6  Permitting  requirements. 

239.7  Requirements  for  compliance 
monitoring  authority. 


239.8  Requirements  for  enforcement 
authority. 

239.9  Intervention  in  civil  enforcement 
proceedings. 

Subpart  D — Adequacy  Determination 
Procedures 

239.10  Criteria  and  procedures  for  making 
adequacy  determinations. 

239.11  Approval  procedures  for  partial 
approval. 

239.12  Modifications  of  State/Tribal 
programs. 

239.13  Criteria  and  procedures  for 
withdrawal  of  determination  of 
adequacy. 

Authority:  42  U.S.C.  6901. 

Subpart  A — General 

§239.1  Purpose. 

This  Part  specifies  the  requirements 
that  State/Tribal  permit  programs  must 
meet  to  be  determined  adequate  by  the 
EPA  under  section  4005(c)(1)(C)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA  or  the  Act)  and  the 
procedures  EPA  will  follow  in 
determining  the  adequacy  of  State/ 
Tribal  Subtitle  D  permit  programs  or 
other  systems  of  prior  approval  and 
conditions  required  to  be  adopted  and 
implemented  by  States  under  RCRA 
section  4005(c)(1)(B). 

§  239.2    Scope  and  definitions. 

(a)  Scope.  (1)  Nothing  in  this  Part 
precludes  a  State/Tribe  from  adopting  or 
enforcing  requirements  that  are  more 
stringent  or  more  extensive  than  those 
required  under  this  Part  or  from 
operating  a  permit  program  or  other 
system  of  prior  approval  and  conditions 
vdth  more  stringent  requirements  or  a 
broader  scope  of  coverage  than  that 
required  under  this  Part. 

(2)  All  States  shall  submit  a  Subtitle 
D  permit  program  application  for  an 
adequacy  determination  for  purposes  of 
this  Part. 

(3)  An  Indian  Tribe  may,  within  its 
discretion,  submit  a  Subtitle  D  permit 
program  application  for  an  adequacy 
determination  for  purposes  of  this  Part. 

(4)  If  EPA  determines  that  a  State/ 
Tribal  Subtitle  D  permit  program  is 
inadequate,  EPA  will  have  the  authority 
to  enforce  the  Subtitle  D  Federal  revised 
criteria  on  the  RCRA  section  4010(c) 
regulated  facilities  under  the  State's/ 
Tribe's  jurisdiction. 

(b)  Definitions.  (1)  For  purposes  of 
this  part: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or 
any  authorized  representative. 

Approved  permit  program  or 
approved  program  means  a  State/Tribal 
Subtitle  D  permit  program  or  other 
system  of  prior  approval  and  conditions 


I 


2602 


FpHpral  Register  /  Vnl    R1     N'n    1R    I  Fridnv    Innimrv  26,  1996  /  Proposed  Rules 


Federal  Register  /  Vol.  61,  No    18  /  Friday,  January  26,  1996  /  Proposed  Rules 


2603 


that  has  been  determined  to  be  adequate 
by  EPA  under  this  part. 

Approved  State/Tribe  means  a  State/ 
Tribe  whose  Subtitle  D  permit  program 
or  other  system  of  prior  approval  and 
conditions  has  been  determined  to  be 
adequate  by  EPA  under  this  part. 

Guidance  means  policy 
memorandum,  an  application  for 
approval  under  this  Part,  or  other 
tedinical  or  policy  documents  that 
supplement  State/Tribal  laws  and 
regulations.  These  documents  provide 
direction  with  regard  to  how  State/ 
Tribal  agencies  should  interpret  their 
permit  program  requirements  and  are 
consistent  with  State/Tribal  laws  and 
regulations. 

Implementing  agency  means  the 
State/Tribal  and/or  local  agency(ies) 
responsible  for  carrying  out  an  approved 
State/Tribal  permit  program. 

Indian  lands  or  Indian  country  means: 
(1)  all  land  within  the  limits  of  any 
Indian  reservation  under  the 
jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  throughout  the 
reservation:  (2)  all  dependent  Indian 
communities  within  the  borders  of  the 
United  States  whether  within  the 
original  or  subsequently  acquired 
territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State;  and,  (3)  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights  of  way  nmning  through 
the  same. 

Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  nation,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising  substantial 
governmental  duties  and  powers. 

Lead  State/Tribal  Agency  means  the 
State/Tribal  agency  which  has  the  legal 
authority  and  oversight  responsibilities 
to  implement  the  permit  program  or 
other  system  of  prior  approval  and 
conditions  to  ensure  that  Subtitle  D 
regulated  facilities  comply  with  the 
requirements  of  the  approved  State/ 
Tribal  permit  program  and/or  has  been 
designated  as  lead  agency. 

Permit  documents  means  permit 
applications,  draft  and  final  permits,  or 
other  documents  that  include  applicable 
design  and  management  conditions  in 
accordance  with  the  Subtitle  D  Federal 
revised  criteria  and  the  technical  and 
administrative  information  used  to 
explain  the  basis  of  permit  conditions. 

rernjjt  or  prior  approval  and 
conditions  means  any  authorization, 
license,  or  equivalent  control  document 
issued  under  the  authority  of  the  State/ 
Tribe  regulating  the  location,  design, 
operation,  ground-water  monitoring, 
closure,  post-closure  care,  corrective 


action,  and  financial  assurance  of 
Subtitle  D  facilities. 

Regional  Administrator  means  any 
one  of  the  ten  Regional  Administrators 
of  the  United  States  Environmental 
Protection  Agency  or  any  authorized 
representative. 

State/Tribal  Director  means  the  chief 
administrative  officer  of  the  lead  State/ 
Tribal  agency  responsible  for 
implementing  the  State/Tribal  permit 
program  for  Subtitle  D  regulated 
facilities. 

State/Tribal  program  or  permit 
pmgram  means  all  the  authorities, 
activities,  and  procedures  that  comprise 
the  State's/Tribe's  system  of  prior 
approval  and  conditions  for  regulating 
the  location,  design,  operation,  ground- 
water monitoring,  closure,  post-closure 
care,  corrective  action,  and  financial 
assurance  of  Subtitle  D  regulated 
facilities. 

Subtitle  D  regulated  facilities  means 
all  solid  waste  disposal  facilities  subject 
to  the  revised  criteria  promulgated  by 
EPA  under  RCRA  section  4010(c). 

(2)  The  definitions  in  Part  258  apply 
to  all  Subparts  of  this  Part. 

Subpart  B — StateTThbal  Program 
Application 

$  239.3    Components  of  program 
application. 

Any  State/Tribe  that  seeks  a 
determination  of  adequacy  under  this 
Part  must  submit  an  application  to  the 
Regional  Administrator,  in  the 
appropriate  EPA  Region.  The 
application  must  identify  the  scope  of 
the  program  for  which  the  State/Tribe  is 
seeking  approval  (i.e.,  which  class  of 
Subtitle  D  regulated  facilities  are 
covered  by  the  application).  The 
application  also  must  demonstrate  that 
the  State's/Tribe's  authorities  and 
procedures  are  adequate  to  ensure 
compliance  with  the  relevant  Subtitle  D 
Federal  revised  criteria  and  that  its 
permit  program  is  uniformly  applicable 
to  all  the  relevant  Subtitle  D  regulated 
facilities  within  the  State's/Tribe's 
jurisdiction.  The  application  must 
contain  the  following  parts: 

(a)  A  transmittal  letter,  signed  by  the 
State/Tribal  Director,  requesting 
program  approval.  If  more  than  one 
State/Tribal  agency  has  implementation 
responsibilities,  the  transmittal  letter 
must  designate  a  lead  agency  and  be 
jointly  signed  by  all  State/Tribal 
agencies  with  implementation 
responsibilities  or  by  the  State 
Governor/Tribal  authority  exercising 
powers  substantially  similar  to  those  of 
a  State  Governor; 


(b)  A  narrative  description  of  the 
State/Tribal  permit  program  in 
accordance  with  §  239.4; 

(c)  A  legal  certification  in  accordance 
with  §239.5; 

(d)  Copies  of  all  applicable  State/ 
Tribal  statutes,  regulations,  and 
guidance;  and, 

(e)  Copies  of  any  State-Tribal 
agreements,  if  a  State  and  Indian  Tribe 
have  negotiated  agreements  for  the 
implementation  of  the  permit  program 
on  Indian  lands. 


§  239.4    Narrative  Description  of  State/ 
Tribal  Permit  Program. 

The  description  of  a  State's/Tribe's 
program  must  include: 

(a)  An  explanation  of  the  jurisdiction 
and  responsibilities  of  all  State/Tribal 
agencies  and  local  agencies 
implementing  the  permit  pro-am  and 
description  of  the  coordination  and 
communication  responsibilities  of  the 
lead  State/Tribal  agency  to  facilitate 
commimications  between  EPA  and  the 
State/Tribe  if  more  than  one  State/Tribal 
agency  has  implementation 
responsibilities; 

(b)  An  explanation  of  how  the  State/ 
Tribe  will  ensure  that  existing  and  new 
facilities  are  permitted  or  otherwise 
approved  and  in  compliance  with  the 
relevant  Subtitle  D  Federal  revised 
criteria; 

(c)  A  demonstration  that  the  State/ 
Tribe  meets  the  requirements  in 
§§239.6,  239.7,  239.8,  and  239.9; 

(d)  The  number  of  facilities  within  the 
State's/Tribe's  jurisdiction  that  received 
waste  on  or  after  the  date  specified 
below: 

(1)  For  municipal  solid  waste  landfill 
units,  October  9,  1991. 

(2)  [Reserved.] 

(e)  A  discussion  of  staff  resources 
available  to  carry  out  and  enforce  the    , 
State/Tribal  relevant  permit  program. 

(f)  A  description  of  the  State's/Tribe's 
public  participation  procedures  as 
specified  in  §  239.6(a)  through  (c). 

(g)  For  Indian  Tribes,  an  assertion  and 
demonstration  that  the  Tribe  is 
recognized  by  the  Secretary  of  the 
Interior;  has  an  existing  government 
exercising  substantial  governmental 
duties  and  powers;  has  adequate  civil 
regulatory  jurisdiction  (as  shown  in  the 
Tribal  Legal  Certification  under 
239.5(c))  over  the  subject  matter  and 
entities  to  be  regulated;  and  is 
reasonably  expected  to  be  capable  of 
administering  the  federal  environmental 
program  for  which  it  is  seeking 
approval.  If  the  Administrator  has 
previously  determined  that  a  Tribe  has 
met  these  prerequisites  for  another  EPA 
program  authorization,  then  that  Tribe 
need  provide  only  that  information 
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unique  to  RCRA  Subtitle  D  permit 
program  approval. 

§  239.5    State/Tribal  legal  certification. 

(a)  A  State/Tribe  must  submit  a 
written  certification  from  the  Attorney 
General  or  equivalent  Tribal  official  that 
the  laws,  regulations,  and  any 
applicable  guidance  cited  in  the 
application  are  enacted  at  the  time  the 
certification  is  signed  and  are  fully 
effective  when  the  State/Tribal  permit 
program  is  approved.  This  certification 
may  be  signed  by  the  independent  legal 
counsel  for  the  State/Tribe,  rather  than 
the  Attorney  General  or  equivalent 
Tribal  official,  provided  that  such 
counsel  has  full  authority  to 
independently  represent  the  lead  State/ 
Tribal  Agency  in  court  on  all  matters 
pertaining  to  the  State/Tribal  program. 

(b)  If  guidance  is  to  be  used  to 
supplement  statutes  and  regulations,  the 
State/Tribal  legal  certification  must  state 
that  the  State/Tribe  has  the  authority  to 
use  guidance  to  develop  enforceable 
permits  which  will  ensure  compliance 
with  relevant  Subtitle  D  Federal  revised 
criteria  and  that  the  guidance  was  duly 
issued  in  accordance  with  State/Tribal 
law. 

(c)  If  an  applicant  seeks  approval  of 
its  permit  program  on  Indian  lands,  the 
required  legal  certification  shall  include 
an  analysis  of  the  applicant's  authority 
to  implement  the  permitting  and 
enforcement  provisions  of  this  Part 
(Subparts,C  and  D)  on  those  Indian 
lands.  The  applicant  shall  include:  a 
map  or  legal  description  of  the  Indian 
lands  over  which  it  asserts  jurisdiction 
and  a  copy  of  all  documents  such  as 
constitutions,  by-laws,  charters, 
executive  orders,  codes,  ordinances, 
court  decisions,  and/or  resolutions 
which  support  the  applicant's  assertions 
of  authority. 

(d)  If  any  laws,  regulations,  or 
guidance  are  not  enacted  or  fully 
effective  when  the  legal  certification  is 
signed,  the  certification  should  specify 
what  portion(s)  of  laws,  regulations,  or 
guidance  are  not  yet  enacted  or  fully 
effective  and  when  they  are  expected  to 
be  enacted  or  fully  effective. 

The  Agency  may  make  a  tentative 
determination  of  adequacy  using  this 
legal  certification.  The  State/Tribe  must 
submit  a  revised  legal  certification 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  and,  if  appropriate, 
paragraph  (b)  of  this  section  along  with 
all  the  applicable  fully  enacted  and 
effective  statutes,  regulations,  or 
guidance,  prior  to  the  Agency  making  a 
final  determination  of  adequacy.  If  the 
statutes,  regulations  or  guidance 
originally  submitted  under  §  239.3(d) 
and  certified  to  under  this  section  are 


modified  in  a  significant  way,  the 
Regional  Administrator  will  publish  a 
new  tentative  determination  to  ensure 
adequate  public  participation. 

Subpart  C- -Requirements  for 
Adequate  Permit  P'-ograms 

§  239.6    Permitting  requirements. 

(a)  State/Tribal  law  must  require  that: 

(1)  Permit  documents  for  permit 
determinations  are  made  available  for 
public  review  and  comment;  and, 

(2)  Final  permit  determinations  on 
permit  applications  are  made  known  to 
the  public. 

(b)  The  State/Tribe  shall  have 
procedures  that  ensure  that  public 
comments  on  permit  determinations  are 
considered. 

(c)  The  State/Tribe  must  fully 
describe  its  public  participation 
procedures  for  permit  issuance  and 
post-permit  actions  in  the  narrative 
description  required  under  §  239.4  and 
include  a  copy  of  these  procedures  in  its 
permit  program  application. 

(d)  The  State/Tribe  shall  have  the 
authority  to  collect  all  information 
necessary  to  issue  permits  that  are 
adequate  to  ensure  compliance  with  the 
relevant  Subtitle  D  Federal  revised 
criteria. 

(e)  For  municipal  solid  waste  landfill 
units,  State/Tribal  law  must  require 
that: 

(1)  Prior  to  construction  and 
operation,  all  new  municipal  solid 
waste  landfill  units  shall  have  a  permit 
incorporating  the  conditions  identified 
in  paragraph  (e)(3)  of  this  section; 

(2)  All  existing  municipal  solid  waste 
landfill  units  shall  have  a  permit 
incorporating  the  conditions  identified 
in  paragraph  (e)(3)  of  this  section; 

(3)  The  State/Tribe  shall  have  the 
authority  to  impose  requirements  for 
municipal  solid  waste  landfill  units 
adequate  to  ensure  compliance  with  40 
CFR  part  258.  These  requirements  shall 
include: 

(i)  General  standards  which  achieve 
compliance  with  40  CFR  part  258 
subpart  A; 

(ii)  Location  restrictions  for  municipal 
solid  waste  landfill  units  which  achieve 
compliance  with  40  CFR  part  258 
subpart  B; 

(iii)  Operating  criteria  for  municipal 
solid  waste  landfill  units  which  achieve 
compliance  with  40  CFR  part  258 
subpart  C; 

(iv)  Design  criteria  for  municipal  solid 
waste  landfill  units  which  achieve 
compliance  with  40  CFR  part  258 
subpart  D; 

(v)  Ground-water  monitoring  and 
corrective  action  standards  for 
municipal  solid  waste  landfill  units 


which  achieve  compliance  with  40  CFR 
part  258  subpart  E; 

(vi)  Closure  and  post-closure  care 
standards  for  municipal  solid  waste 
landfill  units  which  achieve  compliance 
with  40  CFR  part  258  subpart  F;  and, 

(vii)  Financial  assurance  standards  for 
municipal  solid  waste  landfill  units 
which  achieve  compliance  with  40  CFR 
part  258  subpart  G. 

§  239.7    Requirements  for  compliance 
monitoring  authority. 

(a)  The  State/Tribe  must  have  the 
authority  to: 

(1)  Obtain  any  and  all  information, 
including  records  and  reports,  from  an 
owner  or  operator  of  a  Subtitle  D 
regulated  facility  necessary  to  determine 
whether  the  owner/operator  is  in 
compliance  with  the  State/Tribal 
requirements; 

(2)  Conduct  monitoring  or  testing  to 
ensure  that  owners/operators  are  in 
compliance  with  the  State/Tribal 
requirements;  and, 

(3)  Enter  any  site  or  premise  subject 
to  the  permit  program  or  in  which 
records  relevant  to  the  operation  of 
Subtitle  D  regulated  facilities  or 
activities  are  kept. 

(b)  A  State/Tribe  must  demonstrate 
that  its  compliance  monitoring  program 
provides  for  inspections  adequate  to 
determine  compliance  with  the 
approved  State/Tribal  permit  program. 

(c)  A  State/Tribe  must  demonstrate 
that  its  compliance  monitoring  program 
provides  mechanisms  or  processes  to: 

(1)  Verify  the  accuracy  of  information 
submitted  by  owmers  or  operators  of 
Subtitle  D  regulated  facilities; 

(2)  Verify  the  adequacy  of  methods 
(including  sampling)  used  by  owners  or 
operators  in  developing  that 
information; 

(3)  Produce  evidence  admissible  in  an 
enforcement  proceeding;  and, 

(4)  Receive  and  ensure  proper 
consideration  of  information  submitted 
by  the  public. 

§  239.8    Requlrenrtents  for  enforcement 
authority. 

Any  State/Tribe  seeking  approval 
must  have  the  authority  to  impose  the 
following  remedies  for  violation  of 
State/Tribal  program  requirements: 

(a)  To  restrain  immediately  and 
effectively  any  person  by  administrative 
or  court  order  or  by  suit  in  a  court  of 
competent  jurisdiction  from  engaging  in 
any  activity  which  may  endanger  or 
cause  damage  to  human  health  or  the 
environment. 

(b)  To  sue  in  a  court  of  competent 
jurisdiction  to  enjoin  any  threatened  or 
continuing  activity  which  violates  any 
statute,  regulation,  order,  or  permit 
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which  IS  part  ut  ur  issuud  pursuant  to 
the  State/Tribal  program. 

(c)  To  sue  in  a  court  of  competent 
jurisdiction  to  recover  civil  penalties  for 
violations  of  a  statute  or  regulation 
which  is  part  of  the  State/Tribal 
program  or  of  an  order  or  permit  which 
is  issued  pursuant  to  the  State/Tribal 
program. 

§  239.9    lnt9fventton  in  civil  »nforc«ment 
proceedings. 

Any  State/Tribe  seeking  approval 
must  provide  for  intervention  in  the 
'  State/Tribal  civil  enforcement  process 
by  providing  either: 

(a)  Authority  that  allows  intervention 
as  a  right  in  any  civil  action  to  obtain 
remedies  specified  in  Section  239.8  by 
any  citizen  having  an  interest  that  is  or 
may  be  adversely  affected;  or, 

(b)  Assurance  by  the  appropriate 
State/Tribal  agency  that: 

(1)  It  will  provide  notice  and 
opportunity  for  public  involvement  in 
all  proposed  settlements  of  dvil 
enforcement  actions  (except  where 
immediate  aciion  is  necessary  to 
adequately  protect  human  health  and 
the  environment);  and, 

(2)  It  will  investigate  and  provide 
responses  to  citizen  complaints  about 
violations;  and, 

(3)  It  will  not  oppose  citizen 
intervention  when  permissive 
intervention  is  allowed  by  statute,  rule, 
or  regulation. 

Subpart  D — Adequacy  Determination 
Procedures 

§  239. 1 0    Criteria  and  procedures  (or 
mailing  adequacy  determinations. 

(a)  The  State/Tribal  Director  seeking 
an  adequacy  determination  must  submit 
to  the  appropriate  Regional 
Administrator  an  application  in 
accordance  with  §  239.3. 

(b)  Within  30  days  of  receipt  of  a 
State/Tribal  program  application,  the 
Regional  Administrator  will  review  the 
application  and  notify  the  State/Tribe 
whether  its  application  is 
administratively  complete  in 
accordance  with  the  application 
components  required  in  §  239.3.  The 
180-day  review  period  for  final 
determination  of  adequacy,  described  in 
paragraph  (d)  of  this  section,  begins 
when  the  Regional  Administrator  deems 
a  State/Tribal  application  to  be 
administratively  complete. 

(c)  After  receipt  and  review  of  a 
complete  application,  the  Regional 
Administrator  will  make  a  tentative 
determination  on  the  adequacy  of  the 
State/Tribal  program.  The  Regional 
Administrator  shall  publish  the 
tentative  determination  on  the  adequacy 


ut  tt;tj  5lJtL.',  liibj!  piu^rjiu  la  ttiu 
Federal  Register.  Notice  of  the  tentative 
determination  must: 

(1)  Specify  the  Regional 
Administrator's  tentative  determination; 

(2)  Afford  the  public  at  least  30  days 
after  the  notice  to  comment  on  the 
State/Tribal  application  and  the 
Regional  Administrator's  tentative 
determination; 

(3)  Include  a  specific  statement  of  the 
areas  of  concern,  if  the  Regional 
Administrator  indicates  the  State/Tribal 
program  may  not  be  adequate; 

(4)  Note  the  availability  for  inspection 
by  the  public  of  the  State/Tribal  permit 
program  application; 

(5)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  if  sufficient  public 
interest  is  expressed  during  the 
comment  period.  The  Regional 
Administrator  may  determine  when 
such  a  hearing  is  necessary  to  clarify 
issues  involved  in  the  tentative 
adequacy  determination.  If  held,  the 
public  hearing  will  be  scheduled  at  least 
45  days  from  public  notice  of  such 
hearing.  The  public  comment  period 
may  be  continued  after  the  hearing  at 
the  discretion  of  the  Regional 
Administrator. 

(d)  Within  180  days  of  determining 
that  a  State/Tribal  program  application 
is  administratively  complete,  the 
Regional  Administrator  will  make  a 
final  determination  of  adequacy  after 
review  and  consideration  of  all  public 
comments,  unless  the  Regional 
Administrator  after  consultation  with 
the  State/Tribal  Director  agrees  to 
extend  the  review  period.  "The  Regional 
Administrator  will  give  notice  of  the 
final  determination  in  the  Federal 
Register.  The  notice  must  include  a 
statement  of  the  reasons  for  the 
determination  and  a  response  to 
significant  comments  received. 

(e)  For  all  States/Tribes  that  do  not 
submit  an  application,  the 
Administrator  or  Regional 
Administrator  may  issue  a  final 
determination  of  inadequacy  in  the 
Federal  Register  declaring  those  State/ 
Tribal  permit  programs  iiiadec{uate  to 
ensure  compliance  with  the  relevant 
Subtitle  D  Federal  revised  criteria.  Such 
States/Tribes  may  apply  later  for  a 
determination  of  adequacy. 

§  239.1 1     Approval  procedures  for  partial 
approval. 

(a)  The  EPA  may  partially  approve 
State/Tribal  permit  programs  that  do  not 
meet  all  of  the  requirements  in  §  239.6 
(e)(3)  (i.e.,  do  not  incorporate  all  of  the 
relevant  Subtitle  D  Federal  revised 
criteria).  Such  permit  programs  may  be 
partially  approved  if: 


11 J  I  hfc!  appropriatu  Regional 
Administrator  determines  that  the 
State's/Tribe's  permit  program  largely 
meets  the  technical  requirements  of 
Section  239.6  and  meets  all  other 
reauirements  of  this  rule; 

[2]  Changes  to  a  specific  part(s)  of  the 
State/Tribal  permit  program  are 
required  in  order  for  the  State/Tribal 
program  to  fully  meet  the  requirements 
of  Section  239.6;  and, 

(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  clearly 
identifiable  and  separable  subsets  of  the 
relevant  Subtitle  D  Federal  revised 
criteria. 

(b)  A  State/Tribe  applying  for  partial 
approval  must  include  in  its  application 
a  schedule  to  revise  the  necessary  laws, 
regulations,  and/or  guidance  to  obtain 
full  approval  within  two  years  of  final 
approval  of  the  partial  permit  program. 
The  Regional  Administrator  and  the 
State/Tribal  Director  must  agree  to  the 
schedule. 

(c)  The  application  for  partial 
approval  must  fully  meet  the 
requirements  of  subparts  B  and  C  of  this 
part. 

(d)  State.s/Tribes  with  partially 
approved  permit  programs  are  only 
approved  for  those  relevant  provisions 
of  the  Subtitle  D  Federal  revised  criteria 
included  in  the  partial  approval. 

(e)  Any  partial  approval  adequacy 
determination  made  by  the  Regional 
Administrator  pursuant  to  this  section 
and  §239.10  shallexpire  two  ^ears  from 
the  effective  date  of  the  final  partial 
program  adequacy  determination  unless 
the  Regional  Administrator  grants  an 
extension.  States/Tribes  seeking  an 
extension  must  submit  a  request  to  the 
appropriate  Regional  Administrator, 
must  provide  cause  for  missing  the 
deadline,  and  must  supply  a  new 
schedule  to  revise  necessary  laws, 
regulations,  and/or  guidance  to  obtain 
full  approval.  The  appropriate  Regional 
Administrator  will  decide  if  there  is 
cause  and  the  new  schedule  is  realistic. 
If  the  Regional  Administrator  extends 
the  expiration  date,  the  Region  will 
publish  a  notice  in  the  Federal  Register 
along  with  the  new  expiration  date.  A 
State/Tribe  with  partial  approval  shall 
submit  an  amended  application  meeting 
all  of  the  requirements  of  part  239  and 
have  that  application  approved  by  the 
two-year  deadline  or  the  amended  date 
set  by  the  Regional  Administrator. 

(0  The  Regional  Administrator  will 
follow  the  adequacy  determination 
procedures  in  §239.10  for  all  initial 
applications  for  partial  program 
approval  and  follow  the  adequacy 
determination  procedures  in  §  239.12(f) 
for  any  amendments  for  approval  for 


unapproved  sections  of  the  relevant 
Subtitle  D  Federal  revised  criteria. 

§239.12     Mocf'^'cat'ons  o«  SlateTribai 
programs. 

(a)  Approved  State/Tribal  permit 
programs  may  be  modified  for  various 
reasons,  such  as  changes  in  Federal  or 
State/Tribal  statutory  or  regulatory 
authority. 

(b)  If  the  Federal  statutory  or 
regulatory  authorities  that  have 
significant  implications  for  State/Tribal 
permit  programs  change,  approved 
State/Tribes  may  be  required  to  revise 
their  permit  programs.  These  changes 
may  necessitate  submission  of  a  revised 
application.  Such  a  change  at  the 
Federal  level  and  resultant  State/Tribal 
requirements  would  be  made  known  to 
the  States/Tribes  either  in  the  Federal 
Register  containing  the  change  or 
through  the  appropriate  EPA  Regional 
Office. 

(c)  States/Tribes  that  modify  their 
programs  must  notify  the  Regional 
Administrator  of  the  modifications. 
Program  modifications  include  changes 
in  State/Tribal  statutory  or  regulatory 
authority  or  relevant  guidance  or 
shifting  of  responsibility  for  the  State/ 
Tribal  program  within  the  lead  agency 
or  to  a  new  or  different  State/Tribal 
agency  or  agencies.  Changes  to  the 
State's/Tribe's  permit  program  as 
described  in  its  application  which  may 
result  in  the  program  becoming 
inadequate  must  be  reported  to  the 
Regional  Administrator.  In  addition, 
changes  to  a  State's/Tribe's  basic 
statutory  or  regulatory  authority  or 
guidance  which  were  not  part  of  the 
State's/Tribe's  initial  application,  but 
may  have  a  significant  impact  on  the 
adequacy  of  the  State's/Tribe's  permit 
program,  also  must  be  reported  to  the 
Regional  Administrator. 

(d)  States/Tribes  must  notify  the 
appropriate  Regional  Administrator  of 
all  permit  program  modifications  within 
a  time- frame  agreed  to  by  the  State/ 
Tribal  Director  and  the  Regional 
Administrator. 

(e)  The  Regional  Administrator  will 
review  the  modifications  and  determine 
whether  the  State/Tribal  Director  must 
submit  a  revised  application.  If  a  revised 
application  is  necessary,  the  Regional 
Administrator  will  inform  the  State/ 
Tribal  Director  in  writing  that  a  revised 
application  is  necessary,  specifying  the 
required  revisions  and  establishing  a 
schedule  for  submission  of  the  revised 
application. 

(f)  For  all  revised  applications,  and 
amended  applications  in  the  case  of 
partially  approved  programs,  the  State/ 
Tribe  must  submit  to  the  appropriate 
Regional  Administrator  an  amended 


application  that  addresses  those 
portions  of  its  program  that  have 
changed  or  are  being  amended.  The 
Regional  Administrator  will  make  an 
adequacy  determination  using  the  same 
criteria  as  used  for  the  initial 
application. 

(g)  For  revised  applications  that  do 
not  incorporate  permit  programs  for 
additional  classifications  of  Subtitle  D 
regulated  facilities  and  for  all  amended 
applications  in  the  case  of  partially 
approved  programs,  the  appropriate 
Regional  Administrator  shall  provide  for 
public  participation  using  the 
procedures  outlined  in  §  239.10  or,  at 
the  Regional  Administrator's  discretion, 
using  the  following  procedures. 

(1)  The  Regional  Administrator  will 
publish  an  adequacy  determination  in 
the  Federal  Register  summarizing  the 
Agency's  decision  and  the  portion(s)  of 
the  State/Tribal  permit  program  affected 
and  providing  an  opportunity  to 
comment  for  a  period  of  at  least  30  days. 

(2)  The  adequacy  determination  will 
become  effective  sixty  (60)  days 
following  publication  if  no  adverse 
comments  are  received.  If  EPA  receives 
comments  opposing  its  adequacy 
determination,  the  Regional 
Administrator  will  review  these 
comments  and  publish  another  Federal 
Register  notice  either  affirming  or 
revising  the  initial  decision  and 
responding  to  public  comments. 

(n)  For  revised  applications  that 
incorporate  permit  programs  for 
additional  classifications  of  Subtitle  D 
regulated  facilities,  the  appropriate 
Regional  Administrator  will  follow  the 
procedures  in  §239.10. 

§239.13    Criteria  and  procedures  for 
withdrawal  of  determination  of  adequacy. 
idj  The  Regional  Administrator  may 
initiate  withdrawal  of  a  determination 
of  adequacy  when  the  Regional 
Administrator  has  reason  to  believe  that 
a  State/Tribe  no  longer  has  an  adequate 
permit  program  or  adequate  authority  to 
administer  and  enforce  an  approved 
program  in  accordance  with  this  Part. 

(b)  Upon  receipt  of  substantive 
information  sufficient  to  indicate  that  a 
State/Tribal  program  may  no  longer  be 
adequate,  the  Regional  Administrator 
shall  inform  the  State/Tribe  in  writing 
of  the  information. 

(c)  If,  within  45  days  of  the  State's/ 
Tribe's  receipt  of  the  information  in 
paragraph  (b)  of  this  section,  the  State/ 
Tribe  demonstrates  to  the  satisfaction  of 
the  Regional  Administrator  that  the 
State/Tribal  program  is  adequate  (i.e.,  in 
compliance  with  this  part),  the  Regional 
Administrator  shall  take  no  further 
action  toward  adequacy  withdrawal  and 
shall  so  notify  the  State/Tribe  and  any 


person(s)  who  submitted  information 
regarding  the  adequacy  of  the  State's/ 
Tril)e's  program  and  authorities. 

(d)  If  the  State/Tribal  Director  does 
not  demonstrate  the  State's/Tribe's 
compliance  with  this  Part  to  the 
satisfaction  of  the  Regional 
Administrator,  the  Regional 
Administrator  shall  list  the  deficiencies 
in  the  program  and  negotiate  with  the 
State/Tribe  a  reasonable  time  for  the 
State/Tribe  to  complete  such  action  to 
correct  deficiencies  as  the  Regional 
Administrator  determines  necessary.  If 
these  negotiations  reach  an  impasse,  the 
Regional  Administrator  shall  establish  a 
time  period  within  which  the  State/ 
Tribe  must  correct  any  program 
deficiencies  and  inform  the  State/Tribal 
Director  of  the  time  period  in  writing. 

(e)  Within  the  schedule  negotiated  by 
the  Regional  Administrator  and  the 
State/'Tribal  Director,  or  set  by  the 
Regional  Administrator,  the  State/Tribe 
shall  take  appropriate  action  to  correct 
deficiencies  and  shall  file  with  the 
Regional  Administrator  a  statement 
certified  by  the  State/Tribal  Director 
describing  the  steps  taken  to  correct  the 
deficiencies. 

(0  If  the  State/Tribe  takes  appropriate 
action  to  correct  deficiencies,  the 
Regional  Administrator  shall  take  no 
further  action  toward  adequacy 
withdrawal  and  shall  so  notify  the 
State/Tribe  and  any  person(s)  who 
submitted  information  regarding  the 
adequacy  of  the  State's/Tribe's  permit 
program.  If  the  State/Tribe  has  not 
demonstrated  its  compliance  with  this 
Part  to  the  satisfaction  of  the  Regional 
Administrator,  the  Regional 
Administrator  shall  inform  the  State/ 
Tribal  Director  and  may  initiate 
withdrawal  of  determination  of 
adequacy. 

(g)  The  Regional  Administrator  shall 
initiate  withdrawal  of  determination  of 
adequacy  by  publishing  the  tentative 
withdrawal  of  adequacy  of  the  State/ 
Tribal  program  in  the  Federal  Register. 
Notice  of  the  tentative  determination 
must: 

(1)  Afford  the  public  at  least  30  days 
after  the  notice  to  comment  on  the 
Regional  Administrator's  tentative 
determination; 

(2)  Include  a  specific  statement  of  the 
Regional  Administrator's  areas  of 
concern  and  reason  to  believe  the  State/ 
Tribal  program  may  no  longer  be 
adequate;  and, 

(3)  Indicate  that  a  public  hearing  will 
be  held  by  EPA  if  sufficient  public 
interest  is  expressed  during  the 
comment  period  or  when  the  Regional 
Administrator  determines  that  such  a 
hearing  might  clarify  issues  involved  in 
the  tentative  adequacy  determination.  If 
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held,  the  pubiic  hednng  wiil  be 
scheduled  at  least  45  days  from  notice 
of  such  hearing.  The  public  comment 
period  may  be  continued  after  the 
hearing  at  the  discretion  of  the  Regional 
Administrator. 

(h)  If  the  Regional  Administrator  - 
finds,  after  the  public  hearing  (if  any) 
and  review  and  consideration  of  all 
public  comments,  that  the  State/Tribe  is 
in  compliance  with  this  Part,  the 
withdrawal  proceedings  shall  be 
terminated  and  the  decision  shall  be 
published  in  the  Federal  Register.  The 
notice  must  include  a  statement  of  the 
reasons  for  this  determination  and  a 
response  to  significant  comments 
received.  If  the  Regional  Administrator 
finds  that  the  State/Tribal  program  is 
not  in  compliance  with  this  Part  by  the 
date  prescribed  by  the  Regional 
Administrator  or  any  extension 
approved  by  the  Regional 
Administrator,  a  final  notice  of 
inadequacy  shall  be  pubUshed  in  the 
Federal  Register  declaring  the  State/ 
Tribal  permit  program  inadequate  to 


biisurt!  i^uiiiphdiiou  with  the  ruluvdJit 
Subtitle  D  Federal  revised  criteria.  The 
notice  will  include  a  statement  of  the 
reasons  for  this  determination  and 
response  to  significant  comments 
received. 

(i)  States/Tribes  may  seek  a 
determination  of  adequacy  any  time 
after  a  determination  of  inadequacy. 

PART  258— SOLID  WASTE  DISPOSAL 
CRITERIA 

2.  The  authority  cite  for  part  258 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3),  6912(a), 
6944(a)  and  6949(c);  33  U.S.C.  1345  (d)  and 
(e). 

3.  Section  258.2  is  amended  by 
revising  the  definitions  for  "Director  of 
an  approved  State",  "State"  and  "State 
Director"  to  read  as  follows: 

§258.2    Definitions. 

*         •         *         •         * 

Director  of  an  approved  State  means 
the  chief  administrative  officer  of  a 


i>tate/Tribal  agency  responsible  for 
implementing  the  State/Tribal  permit 
program  that  is  deemed  to  be  adequate 
by  EPA  under  regulations  published 
pursuant  to  sections  2002  and  4005  of 
RCRA. 
***** 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  Indian  Tribes, 
although  Tribes  are  excluded  from  the 
definition  for  purposes  of  Subpart  G  of 
Part  258  (Financial  Assurance). 

State  Director  means  the  chief 
administrative  officer  of  the  lead  State/ 
Tribal  agency  responsible  for 
implementing  the  State/Tribal  permit 
program  for  Subtitle  D  regulated 
facilities. 
***** 

[PR  Doc.  96-878  Filed  1-25-96;  8:45  am) 
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D  e  P  -  -    M  ENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  119, 121,  and  135 

[Docket  No.  28154;  Amendment  Nos.  119- 
1, 121-2S3.  and  135-60] 

RIN2120-AQ03 

Operating  Requirements:  Domestic, 
Flag,  Supplemental,  Commuter,  and 
On-Demand  Operations:  Editorial  arid 
Terminology  Changes 

agency:  Federal  Avialion 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
changes  to  certain  references  and 
language  in  the  regulations  governing 
the  operations  of  certificate  holders 
under  parts  121  and  135.  Many  of  these 
changes  are  made  necessary  as  a  result 
of  the  issuance  of  new  part  119,  which 
has  made  numerous  references  in  parts 
121  and  135  incorrect  or  obsolete.  The 
changes  to  parts  121  and  135  in  this 
amendment  will  not  impose  any 
additional  restrictions  on  persons 
affected  by  these  regulations. 
EFFECTIVE  DATE:  February  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams.  Office  of  Rulemaking 
(ARM-        );  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9685. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  20,  1995,  new  part  119, 
Certification:  Air  Carriers  and 
Commercial  Operators,  was  published 
in  the  Federal  Register  (60  FR  65913; 
December  20,  1995).  Part  119 
reorganizes,  into  one  part,  certification 
and  operations  specifications 
requirements  that  formerly  existed  in 
SFAR  38-2  and  in  parts  121  and  135. 
The  final  rule  for  new  part  119  also 
deleted  or  changed  certain  sections  in 
part  121,  Subparts  A — D.  and  part  135, 
Subpart  A,  because  most  of  the 
requirements  in  those  subparts  appear 
in  part  119.  This  amendment  makes 
editorial  and  terminology  changes  in  the 
remaining  subparts  of  parts  121  and  135 
to  conform  those  parts  to  the  language 
of  part  119  and  to  make  certain  other 
changes. 

Part  119  was  issued  as  part  of  a  large 
rulemaking  effort  to  upgrade  the 
requirements  that  apply  to  scheduled 
operations  conducted  in  airplanes  that 
seat  10  to  30  passengers.  These 
operations  will  in  the  future  be 
conducted  under  the  requirements  of 


part  121,  in  accordance  with  the  final 
rule  published  on  December  20,  1995. 
The  changes  in  this  final  rule  are 
necessary  as  a  result  of  the  issuance  of 
part  119,  and  as  "house-keeping"  items 
for  commuter  operations  affected  by  the 
final  rule  published  on  December  20, 
1995.  These  changes  are  consistent  with 
the  commuter  rule. 

Editorial  Changes 

The  new  part  1 19  and  revisions  to 
parts  121  and  135  require  certain 
editorial  changes.  These  changes  are 
being  made  for  clarity  and  consistency 
and  to  facilitate  combining  the 
certification  requirements  of  parts  121 
and  135  into  new  part  119.  None  of 
these  changes  impose  any  additional 
requirements  on  persons  affected  by  the 
regulations. 

The  following  are  examples  of 
changes  being  made  in  this  final  rule  to 
the  sections  remaining  in  part  121  and 
part  135  in  order  to  make  these  sections 
consistent  with  each  other  and  with 
new  part  119  and  to  reflect  current  FAA 
administrative  procedures: 

(1)  References  to  "domestic,  flag,  or 
supplemental  air  carriers"  have  been 
changed  to  "domestic,  flag,  or 
supplemental  operations,"  or 
"certificate  holder  conducting  domestic, 
fiag,  or  supplemental  operations."  as 
appropriate.  Likewise,  the  term 
"commercial  operator"  has  been 
changed  to  refer  to  the  type  of  operation, 
such  as  "domestic  operation,"  or  to 
"certificate  holder." 

(2)  References  to  an  "  ATCO  Operating 
Certificate"  have  been  changed  to  "Air 
Carrier  Operating  Certificate  or 
Operating  Certificate." 

(3)  References  to  "Flight  Standards 
District  Office"  and  "District  Office" 
have  been  changed  to  "certificate- 
holding  district  office." 

(4)  Language  changes  have  been  made 
for  consistency  and  to  facilitate 
computer  searches  for  certain  terras;  for 
example,  "principal  operations  base"  is 
changed  to  "principal  base  of 
operations." 

(5)  Obsolete  compliance  dates  have 
been  removed.  These  dates  were 
originally  included  in  the  regulations  as 
a  convenience  to  give  certificate  holders 
the  schedule  for  complying  with  certain 
regulations.  Now  that  these  dates  are 
past,  they  are  being  removed. 

(6)  References  to  the  operation  of 
rotorcrafl  have  been  removed  from  part 
121  because,  as  a  result  of  SFAR  38-2 
and  new  part  119,  all  rotorcraft 
operations  are  now  conducted  under 
part  135. 

(7)  Additionally,  a  correction  is  being 
made  to  §  135.227(f)  concerning 
operations  in  icing  conditions.  When 


the  agency  inserted  a  new  paragraph  (b) 
in  §  135.227  as  part  of  the  ground 
deicing  final  rule,  and  agency  neglected 
to  update  certain  references  in  what  is 
now  paragraph  (f).  This  amendment 
corrects  that  oversight. 

(8)  The  definition  of  "scheduled 
operation"  is  corrected  to  the  verbiage 
that  appeared  in  the  NPRM  to  eliminate 
a  redundancy  in  the  language. 

(9)  Although  the  preamble  states  that 
section  119.58  is  removed,  the  final  rule 
language  contained  that  section. 
Therefore,  section  119.58  is  removed. 
Likewise,  section  121.6  is  removed  for 
the  same  reason. 

(10)  In  the  preamble  to  the  final  rule, 
the  FAA  states  that  section  119.71. 
requirements  for  the  Director  of 
Maintenance,  requires  3  years  of 
experience  within  any  amount  of  time; 
however  the  rule  language  for  that 
section  reads  "3  years  of  experience 
within  3  years  .  .  ."  in  both  (e)(1)  and 
(2).  The  FAA  corrects  the  rule  language 
to  indicate  this. 

Age  60  Rule 

In  the  final  rule  published  at  60  FR 
65832,  the  delayed  pilot  age  limitation 
contained  an  error  as  to  which  pilots  it 
applies.  Section  121.2(i)(l)  provides  for 
delayed  implementation  of  the  Age  60 
Rule  (§  121.383(c))  for  certain  pilots. 
Section  121.2(i)(2)  defined  those  pilots 
as  those  employed  by  covered  certificate 
holders  "on  or  before  March  20,  1997." 
The  intent,  however,  was  to  include 
only  those  pilots  employed  on  March 
20,  1997.  See,  for  instance,  the 
discussion  in  the  preamble  at  60  FR 
65843.  Accordingly,  the  words  "or 
before"  are  being  deleted  from  the  rule. 

In  addition,  the  FAA  has  received 
questions  about  the  applicability  of 
§  121. 2(i)  to  pilots  employed  by 
certificate  holders  with  "split 
certificates."  An  air  carrier  with  a  "split 
certificate"  in  this  instance  means  an  air 
carrier  with  authority  to  engage  in  both 
operations  that  have  in  the  past  been 
under  part  121  (and  will  continue  to  be 
under  part  121).  and  operations 
described  in  §  121.2(a)(1)  (which  have 
been  under  part  135  but  will  be  under 
part  121  under  the  new  rule).  Some 
people  have  asked  whether  a  pilot  who 
is  employed  by  a  certificate  holder  with 
a  "split  certificate"  on  March  20,  1997, 
is  under  the  delayed  compliance 
described  in  §  121. 2(i).  The  answer 
depends  on  the  type  of  operations  in 
which  the  pilot  is  employed  on  March 
20,  1997.  If  the  pilot  is  employed  in 
operations  described  in  §  121.2(a)(1)  on 
that  date,  the  pilot  may  serve  as  a  pilot 
in  such  operations  until  December  20, 
1999.  If  the  pilot  is  not  employed  in 
such  operations  on  March  20,  1997,  the 


pilot  may  not  servu  in  §  121.2(a)ll) 
operations  after  March  20,  1997.  To 
clarify  this,  §  121.2(i)(2)  is  being 
amended  to  provide  that  the  delayed 
compliance  for  the  Age  60  Rule  depends 
on  the  operations  in  which  the  pilot  is 
employed  on  March  20,  1997.  In 
addition.  §  121.2(i)(l)  is  being  amended 
to  provide  that  a  pilot  who  has  reached 
the  age  of  60  may  only  be  used  in 
operations  covered  in  §  121.2(a)(1). 

There  has  been  some  confusion 
regarding  the  overall  impact  of  the 
delayed  compliance  date  for  the  Age  60 
Rule.  The  following  discussion  should 
assist  in  understanding  the  rule. 

The  delayed  compliance  described  in 
§  121. 2(i)  applies  only  to  those 
operations  described  in  §  121.2(a)(1), 
which  identifies  those  commuter 
operations  that  were  under  part  135  and 
will  transition  to  part  121  rules  (that  is, 
the  "covered  operations").  The 
application  of  the  Age  60  Rule  to 
certificate  holders  who  have  in  the  past 
been  under  part  121  is  not  affected. 

On  and  before  March  20.  1997, 
certificate  holders  may  hire  and  use 
pilots  in  covered  operations  regardless 
of  age. 

Starting  on  March  21,  1997,  and 
through  December  19,  1999,  a  certificate 
holder  may  hire  and  use  in  covered 
operations  only  the  following  pilots: 

— persons  who  have  not  reached  age  60; 

— persons  who,  on  March  20.  1997, 
were  employed  by  that  certificate 
holder  as  pilots  in  covered  operations, 
regardless  of  current  age;  and 

— persons  who,  on  March  20,  1997, 
were  employed  by  another  certificate 
holder  as  pilots  in  covered  operations, 
regardless  of  current  age. 

Starting  on  December  20,  1999.  no 
pilots  who  have  reached  their  60th 
birthdays  will  be  permitted  in  covered 
operations.  As  of  that  date,  all 
operations  under  part  121  will  be  fully 
in  compliance  with  the  Age  60  Rule. 

In  addition,  in  the  appendix  to  this 
amendment,  the  FAA  republishes  four 
charts.  Tables  1  through  4.  contained  in 
the  final  rule  to  correct  minor  errors 
made  during  the  publication  process. 

Federalism  Implications 

The  regulations  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 


PciptTwiii  k  Ki'iiwction  Act 

The  intonnation  collection 
requirements  associated  with  this  rule 
have  already  been  approved.  There  will 
be  no  increase  or  decrease  in  paperwork 
requirements  as  a  result  of  these 
amendments,  since  the  changes  are 
completely  editorial  in  nature. 

Good  Cause  Justification  for  Immediate 

A<iri[,it!(in 

This  amendment  is  needed  to 
conform  parts  121  and  135  to  the 
terminology  of  new  part  119.  In  view  of 
the  need  to  expedite  these  changes,  and 
because  the  amendment  is  editorial  in 
nature  and  would  impose  no  additional 
burden  on  the  public,  I  find  that  notice 
and  opportunity  for  public  comment 
before  adopting  this  amendment  is 
unnecessary. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  imposes  no  additional 
burden  on  any  person.  Accordingly,  it 
has  been  determined  that  the  action:  (1) 
is  not  a  significant  rule  under  Executive 
Order  12866;  and  (2)  is  not  a  significant 
rule  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  Also,  because  this  regulation  is  of 
editorial  nature,  no  impact  is  expected 
to  result  and  a  full  regulatory  evaluation 
is  not  required.  In  addition,  the  FAA 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

14  CFR  Part  119 

Administrative  practice  and 
procedures,  Air  carriers,  Air  taxis. 
Aircraft,  Aviation  safety.  Charter  flights, 
Commuter  operations.  Reporting  and 
recordkeeping  requirements. 

14  CFR  part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  part  135 

Aircraft,  Airplane,  Airworthiness,  Air 
transportation. 

The  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  the  Federal  Aviation 
Regulations  (14  CFR  parts  119,  121  and 
135)  as  follows: 


PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

1.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  106(g).  1153,  40101, 
40102,  40103,  44105,  44106,  44111,  44701- 
44717,  44722,  44901.  44903,  44904.  44906, 
44912,  44914,  44936,  44938.  46103,  46105. 

2.  In  section  119.3,  the  definition  of 
"scheduled  operation"  is  revised  to  read 
as  follows: 

§119.3    Definitions. 

***** 

Scheduled  operation  means  any 
common  carriage  passenger-carrying 
operation  for  compensation  or  hire 
conducted  by  an  air  carrier  or 
commercial  operator  for  which  the 
certificate  holder  or  its  representative 
offers  in  advance  the  departure  location, 
departure  time,  and  arrival  location.  It 
does  not  include  any  operation  that  is 
charter  operation. 


3.  §119.58    [Removed] 

Section  119.58  is  removed. 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

4.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44702,  44705,  44709-44711, 
44713,  44716-44717.  44722,  44901,  44903- 
44904.44912,46105. 

5.  Section  121.2  is  amended  by 
revising  {laragraphs  (d)(l)(i) 
introductory  text,  (d)(2)(i)  introductory 
text  and  (e)(l)(ii),  and  paragraph  (i)  to 
read  as  follows: 

§  121.2    Compliance  schedule  for  operators 
that  transition  to  part  121;  certain  new 
entrant  operators. 

***** 

(d)*  *  * 

(D*   *  * 

(i)  December  20, 1997: 

***** 

(2)*    *    * 

(i)  December  20,  1997: 

***** 

(e)*  *  * 

(D*   *   * 

(ii)  Manufactured  on  or  after 
December  20,  1997;  Section  121.317(a), 
Fasten  seat  belt  light. 
***** 

(i)  Delayed  pilot  age  limitation.  (1) 
Notwithstanding  §  121.383(c),  and 
except  as  provided  in  paragraph  (i)(2)  of 
this  section,  a  certificate  holder  may  use 
the  services  of  a  person  as  a  pilot  in 


UMI 


Ih 


Federal  Register  /  Vol.  61,  No.  18  /  Friday.  January  26,  1996  /  Rules  and  Regulations 


Fed»i..l   K.'-;l^te^  /  Vol.  61.  No.  18  /  Friday,  January  26,  1996  /  Rules  and  Regulations 


2611 


oporatiuns  lu^  uruU  d>  ^jara^raph  laJi  I j 
of  this  section  after  that  person  has 
reached  his  or  her  60th  birthday,  until 
December  20,  1999.  Notwithstanding 
§  121.383(c),  and  except  as  provided  in 
paragraph  (i)(2)  of  this  section,  a  person 
may  serve  as  a  pilot  in  operations 
covered  by  paragraph  (a)(1)  of  this 
section  after  that  person  has  reached  his 
or  her  60th  birthday,  until  December  20, 
1999. 

(2)  This  paragraph  applies  only  to 
persons  who  were  employed  as  pilots  by 
a  certificate  holder  in  operations 
covered  by  paragraph  (a)(1)  of  this 
section  on  March  20,  1997. 

6.  §121.6    [Removed] 

Section  121.6  is  removed. 

Subpart  E — Approval  of  Routes: 
Domestic  and  Flag  Operations 

6.  The  heading  for  subpart  E  is  revised 
to  read  as  set  forth  above. 

7.  Section  121.91  is  revised  to  read  as 
follows: 

$121.91     Applicability. 

This  subpart  prescribes  rules  for 
obtaining  approval  of  routes  by 
certificate  holders  conducting  domestic 
or  flag  operations. 

§121.93    [Amended] 

8.  Section  121.93  is  amended  in 
paragraph  (a)  by  removing  the  words 
"domestic  or  flag  air  carrier"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic 
or  flag  operations"  and  in  paragraph  (b) 
by  removing  the  words  "air  carrier"  and 
adding,  in  their  place,  the  words 
"certificate  holder." 

§121.95    [Amended] 

9.  Section  121.95  is  amended  in 
paragraph  (a)  by  removing  the  words 
"flag  air  carriers"  and  adding,  in  their 
place,  the  words  "certificate  holders 
conducting  flag  operations"  and  in 
paragraph  (b)  by  removing  the  words 
"air  carrier's"  and  adding,  in  their 
place,  the  words  "certificate  holder's." 

§121.97    [Amended] 

10.  Section  121.97  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "domestic  and  flag  air  carrier" 
and  adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic 
or  flag  operations"  and  in  paragraph  (c) 
by  removing  the  words  "Flight 
Standards  District  Office  "  and  adding, 
in  their  place,  the  words  "certificate- 
holding  district  office."  This  section  is 
further  amended  in  paragraph  (b)  by 
removing  from  the  beginning  of  the 
paragraph  the  words  "After  September 
9,  1981,"  and  capitalizing  the  following 
word. 


1  i.  ifCliUIl 

as  follows: 
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§121.99    Communications  facilities. 

Each  certificate  holder  conducting 
domestic  or  Hag  operations  must  show 
that  a  two-way  air/ground  radio 
communication  system  is  available  at 
points  that  will  ensure  reliable  and 
rapid  communications,  under  normal 
operating  conditions,  over  the  entire 
route  (either  direct  or  via  approved 
point-to-point  circuits)  between  each 
airplane  and  the  appropriate  dispatch 
office,  and  between  each  airplane  and 
the  appropriate  air  traffic  control  unit. 
For  all  operations  by  certificate  holders 
conducting  domestic  operations  and  for 
certificate  holders  conducting  fiag 
of>erations  in  the  48  contiguous  States 
and  the  District  of  Columbia,  the 
communications  systems  between  each 
airplane  and  the  dispatch  office  must  be 
independent  of  any  system  operated  by 
the  United  States. 

§121.101     (Amended] 

12.  Section  121.101  is  amended  m 
paragraphs  (a)  and  (d)  by  removing  the 
words  "domestic  and  flag  air  carrier" 
and  adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic 
or  flag  operations"  and  in  paragraphs 
(b),  (c),  and  (e)  by  removing  the  words 
"domestic  or  flag  air  carrier"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic 
or  fiag  operations."  This  section  is 
further  amended  by  removing  the  words 
"by  December  31,  1977,"  from  the 
beginning  of  paragraph  (d)  and 
capitalizing  the  following  word,  and  by 
removing  paragraph  (e). 

§121.103    [Amended] 

13.  Section  121.103  is  amended  in 
paragraph  (a)  by  removing  the  words 
"domestic  and  flag  air  carrier"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic 
or  flag  operations"  and  by  removing  the 
words  "air  carrier's"  and  adding,  in 
their  place,  the  words  "certificate 
holder's."  This  section  is  further 
amended  in  paragraph  (b)  by  removing 
the  words  "air  carrier"  and  adding,  in 
their  place,  the  words  "certificate 
holder." 

14.  Section  121.105  is  revised  to  read 
as  follows: 

§  1 21 . 1 05    Servicing  and  maintenance 
facilities. 

Each  certificate  holder  conducting 
domestic  or  flag  operations  must  show 
that  competent  personnel  and  adequate 
facilities  and  equipment  (including 
spare  parts,  supplies,  and  materials)  are 
available  at  such  points  along  the 
certificate  holder's  route  as  are 


necessary  for  the  proper  servicing, 
maintenance,  and  preventive 
maintenance  of  airplanes  and  auxiliary 
equipment. 

15.  Section  121.107  is  revised  to  read 
as  follows: 

§  1 21 . 1 07    Dispatch  centers. 

Each  certificate  holder  conducting 
domestic  or  flag  o{>erations  must  show 
that  it  has  enough  dispatch  centers, 
adequate  for  the  operations  to  be 
conducted,  that  are  located  at  points 
necessary  to  ensure  proper  operational 
control  of  each  flight. 

Subpart  F — Approval  of  Areas  and 
Routes  for  Supplemental  Operations 

16.  The  heading  for  subpart  F  is 
revised  to  read  as  set  forth  above. 

17.  Section  121.111  is  revised  to  read 
as  follows: 

§121.111    Applicability. 

This  subpart  prescribes  rules  for 
obtaining  approval  of  areas  and  routes 
by  certificate  holders  conducting 
supplemental  operations. 

§121.113    [Amended] 

18.  Section  121.113  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  "certificate  holder 
conducting  supplemental  operations." 
This  section  is  further  amended  in 
paragraph  (b)  by  removing  the  words 
"air  carrier  or  commercial  operator"  and 
adding,  in  their  place  the  words 
"certificate  holder"  and  by  removing  the 
words  "air  carrier's  or  commercial 
operator's"  and  adding,  in  their  place, 
the  words  "certificate  holder's." 

§121.115"  [Amended] 

19.  Section  121.115  is  amended  in 
paragraph  (b)  by  removing  the  words 
"air  carrier's  or  commercial  operator's" 
and  adding,  in  their  place,  the  words 
"certificate  holder's." 

§121.117    [Amended] 

20.  Section  121.117  is  amended  in 
paragraph  (a)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations;"  in  paragraph 
(b)  by  removing  the  words 
"supplemental  air  carrier  and 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  supplemental  operations;" 
and  in  paragraph  (c)  by  removing  the 
words  "Flight  Standards  District  Office" 
wherever  they  appear  and  adding,  in 
their  place,  the  words  "certificate- 
holding  district  office."  This  section  is 


UMI 


further  amended  in  paragraph  (b)  by 
removing  "After  September  9,  1981," 
from  the  beginning  of  the  paragraph  and 
by  capitalizing  the  following  word. 

§121.119    [Amended] 

21.  Section  121.119  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  supplemental  operations" 
and  in  paragraph  (a)  by  removing  the 
words  "air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder." 

§121.121     [Atvendffi- 

22.  Section  i  .i  i  1  ^  i  is  amended  in 
paragraph  (a)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations"  and  in 
paragraph  (c)  by  removing  the  words 
"air  carrier's  or  commercial  operator's" 
and  adding,  in  their  place,  the  words 
"certificate  holders." 

23.  Section  121.123  is  revised  to  read 
as  follows: 

§121.123     ,-«??». c^rig  'naintenance  iacilities. 

Each  certificate  holder  conducting 
supplemental  operations  must  show 
that  competent  personnel  and  adequate 
facilities  and  equipment  (including 
spare  parts,  supplies,  and  materials)  are 
available  for  the  proper  servicing, 
maintenance,  and  preventive 
maintenance  of  aircraft  and  auxliary 
equipment. 

§121.125    [Amended] 

24.  Section  121.125  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  supplemental  operations" 
and  in  paragraph  (d)  by  removing  the 
words  "supplemental  air  carrier's  or 
commercial  operator's"  and  adding,  in 
their  place,  the  words  "certificate 
holder's."  This  section  is  further 
amended  in  paragraph  (b)  by  removing 
the  words  "air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder." 

§121.127    [Ame    aec 

25.  Section  121.127  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  supplemental  operations" 
and  in  paragraph  (a)(l)(ii)  by  removing 
the  words  "air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  bolder." 


§  121  139     ;  A  tended] 

ib.  i)ci./uuii  1^1.  io9  is  amended  in  the 
section  heading  by  removing  the  words 
"supplemental  air  carriers  and 
commercial  operators"  and  adding,  in 
their  place,  the  words  "supplemental 
operations;"  in  paragraph  (a)  by 
removing  the  words  "supplemental  air 
carrier  and  commercial  operator"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting 
supplemental  operations;"  and  in 
paragraph  (b)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations."  This  section 
is  further  amended  in  paragraph  (a)  by 
adding  the  words  "of  operations"  after 
the  words  "principal  base." 

27.  Section  121.207  is  revised  to  read 
as  follows: 

§121207    Provisionally  certificated 
airplanes.  Opeiatmg  limitations. 

In  addition  to  the  limitations  in 
§91.317  of  this  chapter,  the  following 
limitations  apply  to  the  operation  of 
provisionally  certificated  airplanes  by 
certificate  holders: 

(a)  In  addition  to  crewmembers,  each 
certificate  holder  may  carry  on  such  an 
airplane  only  those  persons  who  are 
listed  in  §  121.547(c)  or  who  are 
specifically  authorized  by  both  the 
certificate  holder  and  the  Administrator. 

(b)  Each  certificate  holder  shall  keep 

a  log  of  each  flight  conducted  under  this 
section  and  shall  keep  accurate  and 
complete  records  of  each  inspection 
made  and  all  maintenance  performed  on 
the  airplane.  The  certificate  holder  shall 
make  the  log  and  records  made  under 
this  section  available  to  the 
manufacturer  and  the  Administrator. 

28.  Section  121.303  is  amended  by 
revising  paragraph  (d)(2)  and  removing 
paragraph  (d)(3)  as  follows: 

§121303     4  iroiane  instruments  and 

equipmeni 
***** 

(d)  *  *  * 

(2)  Instruments  and  equipment 
specified  in  §§121.305  through  121.321, 
121.359,  and  121.360  for  all  operations, 
and  the  instruments  and  equipment 
specified  in  §§  121.323  through  121.351 
for  the  kind  of  operation  indicated, 
wherever  these  items  are  not  already 
required  by  paragraph  (d)(1)  of  this 
section. 

§121  3-' 4    ;A-n,?pded] 

29.  Section  121.314  is  amended  by 
removing  the  words  "After  March  20, 
1991,"  from  the  beginning  of  paragraph 
(a)  and  by  capitalizing  the  following 
word. 


§121.319    [Amended] 

30.  Section  121.319  is  amended  by 
removing  the  words  "After  September  8, 
1975"  from  the  beginning  of  paragraph 
(a)  and  by  removing  the  words  "After 
December  1,  1980,"  from  the  beginning 
of  paragraph  (b)(1)  and  by  capitalizing 
the  following  word. 

§121.351     [Amended] 

31.  Section  121.351  is  amended  in 
paragraph  (b)  by  removing  the  words 
"fiag  or  supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  a  flag  or  supplemental 
operation  or  a  domestic  operation 
within  the  State  of  Alaska." 

§121.373    [Amended] 

32.  Section  121.373  is  amended  in 
paragraph  (c)  by  removing  the  words 
"Flight  Standards  District  Office"  and 
adding,  in  their  place,  the  words 
"certificate-holding  district  office." 

33.  Section  121.385(c)  is  revised  to 
read  as  follows: 

§  1 21 .385    Composiiton  of  flight  crew. 

***** 

(c)  The  following  minimum  pilot 
crews  apply: 

(1)  Domestic  operations.  If  a 
certificate  holder  conducting  domestic 
operations  is  authorized  to  operate 
under  IFR,  or  if  it  operates  large  aircraft, 
the  minimum  pilot  crew  is  two  pilots 
and  the  certificate  holder  shall  designate 
one  pilot  as  pilot  in  command  and  the 
other  second  in  command. 

(2)  Flag  operations.  If  a  certificate 
holder  conducting  flag  operations  is 
authorized  to  operate  under  IFR,  or  if  it 
operates  large  aircraft,  the  minimum 
pilot  crew  is  two  pilots. 

(3)  Supplemental  operations.  If  a 
certificate  holder  conducting 
supplemental  operations  operates  large 
aircraft,  the  minimum  pilot  crew  is  two 
pilots  and  the  certificate  holder  shall 
designate  one  pilot  as  pilot  in  command 
and  the  other  second  in  command. 
***** 

34.  Section  121.395  is  revised  to  read 
as  follows: 

§  1 21 .395    A  Ircraft  dispatcher:  Domestic 
and  flag  operations. 

Each  certificate  holder  conducting 
domestic  or  fiag  operations  shall 
provide  enough  qualified  aircraft 
dispatchers  at  each  dispatch  center  to 
ensure  proper  operational  control  of 
each  flight. 

§121.404    [Removed] 

35.  Section  121.404  is  removed.  (This 
removal  supersedes  the  revision 
published  at  60  FR  65948  December  20, 
1995.) 
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§121.405    (Amended] 

36.  Section  121.405  is  amended  in 
paragraph  (e)  by  removing  the  words 
"FAA  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder's  operations"  and 
adding,  in  their  place,  the  words 
"certificate-holding  district  office." 

§121.437    [Amended] 

37.  Section  121.437  is  amended  in 
paragraph  (a)  by  removing  the  words 
"air  carrier  or  commercial  operator"  and 
in  paragraph  (c)  by  removing  the  words 
"After  July  1,  1980,"  from  the 
beginning,  capitalizing  the  following 
word,  and  removing  the  second 
sentence  of  paragraph  (c). 

§121.440    [Amended] 

38.  Section  121.440  is  amended  in 
paragraph  (b)  by  removing  the  words 
"air  carrier  pilots"  and  adding,  in  their 
place,  the  word  "operations;"  in 
paragraph  (b)(2)  by  removing  the  words 
"air  carrier's"  and  adding,  in  their 
place,  the  words  "certificate  holder^" 
and  in  paragraph  (c)  by  removing  the 
words  "air  carrier  and  commercial 
operators"  and  adding,  in  their  place, 
the  word  "operations." 

Subpart  P — Aircraft  Dispatcher 
Qualifications  and  Duty  Time 

Limitations:  Domestic  and  P'lag 
Operations;  Flight  Attendant  Duty 
Period  Limitations  and  Rest 
Requirements:  Domestic,  Flag,  and 
Supplemental  Operations 

39.  The  heading  for  subpart  P  is 
revised  to  read  as  set  forth  above. 

40.  Section  121.461  is  revised  to  read 
as  follows: 

§  121.4*1     AppticatXhty. 
This  subpart  prescribes — 
(a)  Qualifications  and  duty  time 
limitations  for  aircraft  dispatchers  for 
certificate  holders  conducting  domestic 
fiag  operations;  and 

(d)  Duty  period  limitations  and  rest 
requirements  for  flight  attendants  used 
by  certificate  holders  conducting 
domestic,  flag,  or  supplemental 
operations. 

41.  Section  121.465  is  revised  to  read 
as  follows; 

§  121 .465    Aircraft  dispatcher  duty  time 
limitations:  Domestic  and  flag  operations. 

(a)  Each  certificate  holder  conducting 
domestic  or  flag  operations  shall 
establish  the  daily  duty  period  for  a 
dispatcher  so  that  it  begins  at  a  time  that 
allows  him  or  her  to  become  thoroughly 
familiar  with  existing  and  anticipated 
weather  conditions  along  the  route 
before  he  or  she  dispatches  any 
airplane.  He  or  she  shall  remain  on  duty 


until  each  airplane  dispatched  by  him 
or  her  has  completed  its  flight,  or  has 
gone  beyond  his  or  her  jurisdiction,  or 
until  he  or  she  is  relieved  by  another 
qualified  dispatcher. 

(b)  Except  in  cases  where 
circumstances  or  emergency  conditions 
beyond  the  control  of  the  certificate 
holder  require  otherwise — 

(1)  No  certificate  holder  conducting 
domestic  or  flag  operations  may 
schedule  a  dispatcher  for  more  than  10 
consecutive  hours  of  duty; 

(2)  If  a  dispatcher  is  scheduled  for 
more  than  10  hours  of  duty  in  24 
consecutive  hours,  the  certificate  holder 
shall  provide  him  or  her  a  rest  period 
of  at  least  eight  hours  at  or  before  the 
end  of  10  hours  of  duty. 

(3)  Each  dispatcher  must  be  relieved 
of  all  duty  with  the  certificate  holder  for 
at  least  24  consecutive  hours  during  any 
seven  conse<:utive  days  or  the 
equivalent  thereof  within  any  calendar 
month. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  a  certificate 
holder  conducting  flag  operations  may, 
if  authorized  by  the  Administrator, 
schedule  an  airc.raft  dispatcher  at  a  duty 
station  outside  of  the  48  contiguous 
States  and  the  District  of  Columbia,  for 
more  than  10  consecutive  hours  of  duty 
in  a  24-hour  period  if  that  aircraft 
dispatcher  is  relieved  of  all  duty  with 
the  certificate  holder  for  at  lea.st  eight 
hours  during  each  24-hour  period. 

§121.467    [Amended] 

42.  Section  121.467  is  amended  as 
follows: 

a.  In  the  section  heading  by  removing 
the  words  "air  carriers  and  commercial 
operators"  and  adding,  in  their  place, 
the  word  "operations." 

b.  In  paragraphs  (a),  (b),  and  (c)  by 
removing  the  words  "domestic,  flag,  or 
supplemental  air  carrier  or  commercial 
operator"  wherever  they  appear  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic, 
flag,  or  .supplemental  operations." 

c.  In  paragraph  (b)  by  removing  the 
words  "air  carrier  or  commercial 
operator"  wherever  they  appear  and 
adding,  in  their  place,  the  words 
"certificate  holder." 

d.  In  paragraph  (b)  by  removing  the 
words  "air  carrier's  or  the  commercial 
operator's"  wherever  they  appear  and 
adding,  in  their  place,  the  words 
"certificate  holder's." 

e.  In  paragraph  (b)(ll)  by  removing 
the  words  "air  carrier  or  operator"  and 
adding,  in  their  place,  the  words 
"certificate  holder." 

f.  In  paragraph  (b)(13)  by  removing 
the  words  "domestic.  Hag,  or 
supplemental  air  carrier"  and  adding,  in 


liieir  place,  the  words    certificate  holder 
conducting  domestic,  flag,  or 
supplemental  operations." 

g.  In  paragraph  (c)(2)  by  removing  the 
words  "FAA  Flight  Standards  District 
Office  that  is  charged  with  the  overall 
inspection  of  the  certificate  holder's 
of>erations"  and  adding,  in  their  place, 
the  words  "certificate-holding  district 
office." 

Subpail  Q — Flight  Time  Limitations 
and  Rest  Requirements:  Domestic 
Operations 

43.  The  heading  for  subpart  Q  is 
reviTsed  to  read  as  set  forth  above. 

§121.471    [Amended] 

44.  Section  121.471  is  amended  in 
paragraphs  (a),  (b),  (d),  and  (e)  by 
removing  the  words  "domestic  air 
carrier"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
domestic  operations"  and  in  paragraphs 
(c).  (f)  and  (g)  by  removing  the  words 
"air  carrier"  and  adding,  in  their  place, 
the  words  "certificate  holder." 

Subpart  R — Flight  Tin>e  Limitations: 
Flag  Operations 

45.  The  heading  for  subpart  R  is 
revised  to  read  as  set  forth  above. 

§121.481    [Amended] 

46.  Section  121.481  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "flag  air  carrier"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  flag  operations"  and  in 
paragraphs  (b)  and  (c)  by  removing  the 
words  "air  carrier"  and  adding,  in  their 
place,  the  words  "certificate  holder." 

§121.483    [Amended] 

47.  Section  121.483  is  amended  in 
paragraph  (a)  by  removing  the  words 
"fiag  air  carrier"  and  adding,  in  their 
place,  the  words  "certificate  holder 
conducting  flag  operations." 

§121.485    [Amended] 

48.  Section  121.485  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
words  "flag  air  carrier"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  flag  operations." 

49.  Section  121.489  is  revised  to  read 
as  follows: 

§  1 21 .489    Flight  time  limitations:  Other 
commercial  flying. 

No  pilot  that  is  employed  as  a  pilot  by 
a  certificate  holder  conducting  flag 
operations  may  do  any  other 
commercial  flying  if  that  commercial 
flying  plus  his  flying  in  air 
transportation  will  exceed  any  Hight 
time  limitation  in  this  part. 
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Suroai-t  S     Fhqnt  "Time  Limitations: 
Suppiemeniai  Operations 

50.  The  heading  for  subpart  S  is 
revised  to  read  as  set  forth  above. 

§121.501     [Removed] 

51.  Section  121.501  is  removed. 

§121.503     [Amer  :!ec] 

52.  Section  1Z1.5U3  is  amended  in 
paragraph  (a)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations;"  in  paragraph 
(b)  by  removing  the  words  "air  carrier 
or  commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate 
holder,"  in  paragraph  (c)  by  removing 
the  words  "supplemental  air  carrier  and 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holde; 
conducting  supplemental  operations;" 
in  paragraphs  (d)  and  (e)  by  removing 
the  words  "air  carrier  service"  and 
adding,  in  their  place,  the  words  "air 
transportation;"  in  paragraph  (f)  by 
removing  the  words  "an  air  carrier"  and 
adding,  in  their  place,  the  words  "the 
certificate  holder;"  and  in  paragraph 
(f)(3)  by  removing  the  words  "air 
carrier"  and  adding,  in  their  place,  the 
words  "certificate  holder." 

§121.505     [.i"i.-nded] 

53.  Section  izl.tiO;]  is  amended  in 
paragraph  (a)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  wherever  they  appear  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting 
supplemental  ooerations." 

§121.507     [Amenaeo] 

54.  Section  121.507  is  amended  in 
paragraph  (a)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations." 

§121.509      .A:T>enaed) 

55.  Section  121.509  is  amended  in 
paragraph(a)  by  removing  the  words 
"supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations." 

§121.513     [i-ie'iaed] 

56.  Section  121.513  is  amended  in  the 
introductory  paragraph  by  removing  the 
words  "supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  supplemental  operations." 

57.  Section  121.517  is  revised  to  read 
as  follows: 


§  121.517     Flight  !ime  limitations;  Other 
commercial  flying,  airpianes 

No  airman  who  is  employed  by  a 
certificate  holder  conducting 
supplemental  operations  may  do  any 
other  commercial  flying,  if  that 
commercial  flying  plus  his  flying  in 
operations  under  this  part  will  exceed 
any  flight  time  limitation  in  this  part. 

§  121  521      [Amended] 

.Hi.  .^ui,:.„..  ._i.521  is  amended  in 
paragraph  (a)  by  removing  the  words 
"supplemental  air  carrier  or  commerical 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
supplemental  operations"  and  in 
paragraph  (b)  by  removing  the  words 
"air  carrier  or  commercial  operator"  and 
adding,  in  their  place,  the  words 
"certificate  holder." 

§121523     :Amended 

59.  Section  121.523  is  amended  in 
paragraphs  (a)  and  (c)  by  removing  the 
words  "supplemental  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  supplemental  operations;" 
and  in  paragraphs  (b)  and  (e)  by 
removing  the  words  "supplemental  air 
carrier  and  commercial  operator"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting 
supplemental  operations." 

§121.533    [Amended] 

60.  Section  121.531  is  amended  in  the 
section  heading  by  removing  the  words 
"domestic  air  carriers"  and  adding,  in 
their  place,  the  words  "domestic 
operations"  and  in  paragraph  (a)  by 
removing  the  words  "domestic  air 
carrier"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
domestic  operations." 

§121535     lAmended, 

61.  Section  121.535  is  amended  in  the 
section  heading  by  removing  the  words 
"flag  air  carriers"  and  adding,  in  their 
place,  the  words  "flag  operations"  and 
in  paragraph  (a)  by  removing  the  words 
"flag  air  carrier"  and  adding,  in  their 
place,  the  words  "certificate  holder 
conducting  flag  operations." 

§121.537     iAmenaedj 

62.  Section  121.537  is  amended  in  the 
section  heading  by  removing  the  words 
"supplemental  air  carriers  and 
commercial  operators"  and  adding,  in 
their  place,  the  words  "supplemental 
operations"  and  in  paragraph  (a)  by 
removing  the  words  "supplemental  air 
carrier  and  commercial  operators"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting 
supplemental  operations." 


63.  Section  121.541  is  revised  to  read 
as  follows: 

§121.541    Operations  schedules:  Domestic 
and  flag  operations. 

In  establishing  flight  operations 
schedules,  each  certificate  holder 
conducting  domestic  or  flag  operations 
shall  allow  enough  time  for  the  proper 
servicing  of  aircraft  at  intermediate 
stops,  and  shall  consider  the  prevailing 
winds  en  route  and  the  cruising  speed 
of  the  type  of  aircraft  used.  This  cruising 
speed  may  not  be  more  than  that 
resulting  from  the  specified  cruising 
output  of  the  engines. 

§121.547    [Amended] 

64.  Section  121.547(c)(4)  is  amended 
by  removing  the  word  "carrier"  and 
adding,  in  its  place,  the  words 
"certificate  holder." 

65.  Section  121.548  is  revised  to  read 
as  follows: 

§  1 21 .548    Aviation  safety  inspector's 
credentials:  Admission  to  pilots 
compartment 

Whenever,  in  performing  the  duties  of 
conducting  an  inspection,  an  inspector 
of  the  Federal  Aviation  Administration 
presents  form  FAA  llOA,  "Aviation 
Safety  Inspector's  Credential,"  to  the 
pilot  in  command  of  an  aircraft  operated 
by  a  certificate  holder,  the  inspector 
must  be  given  free  and  uninterrupted 
access  to  the  pilot's  compartment  of  that 
aircraft. 

§121.550    [Amended] 

66.  Section  121.550  is  amended  by 
removing  the  words  "an  air  carrier  or 
commercial  operator"  and  adding,  in 
their  place,  the  words  "a  certificate 
holder." 

67.  Section  121.551  is  revised  to  read 
as  follows: 

§  1 21 .551     Restriction  or  suspension  ot 
operation:  Domestic  and  flag  operations. 

When  a  certificate  holder  conducting 
domestic  or  flag  operations  knows  of 
conditions,  including  airport  and 
runway  conditions,  that  are  a  hazard  to 
safe  operations,  it  shall  restrict  or 
suspend  operations  until  those 
conditions  are  corrected. 

68.  Section  121.553  is  revised  to  read 
as  follows: 

§  1 21 .553    Restriction  or  suspension  of 
operation:  Supplemental  operations. 

When  a  certificate  holder  conducting 
supplemental  operations  or  pilot  in 
command  knows  of  conditions, 
including  airport  and  runway 
conditions,  that  are  a  hazard  to  safe 
operations,  the  certificate  holder  or  pilot 
in  command,  as  the  case  may  be,  shall 
restrict  or  suspend  operations  until 
those  conditions  are  corrected. 
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§121.565    [Amended] 

69.  Section  121.555  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations"  and  in  paragraph 
(a)  by  removing  the  words  'domestic  or 
flag  air  carrier's"  and  adding,  in  their 
place,  the  words  "certificate  holder's." 

S  121.557    [Amended] 

70.  Section  121.557  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations;"  and  in 
paragraph  (c)  by  removing  the  words 
"air  carrier's"  and  adding,  in  their 
place,  the  words  "certificate  holder's." 

§121.559    [Amended] 

71.  Section  121,559  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations;"  and  in  paragraph  (c)  by 
removing  the  words  "air  carrier's  or 
commercial  operator's"  and  adding,  in 
their  place,  the  words  "certificate 
holder's." 

72.  Section  121.565  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  121.565    Engine  Inoperative:  Landing: 
reporting. 

***** 

(d)  If  the  pilot  in  command  lands  at 
an  airport  other  than  the  nearest  suitable 
airport,  in  point  of  time,  he  or  she  shall 
(upon  completing  the  trip)  send  a 
written  report,  in  duplicate,  to  his  or  her 
director  of  operations  stating  the  reasons 
for  determining  that  the  selection  of  an 
airport,  other  than  the  nearest  airport, 
was  as  safe  a  course  of  action  as  landing 
at  the  nearest  suitable  airport.  The 
director  of  operations  shall,  within  10 
days  after  the  pilot  returns  to  his  or  her 
home  base,  send  a  copy  of  this  report 
with  the  director  of  operation's 
comments  to  the  certificate-holding 
district  office. 

§121.569    [Amended] 

73.  Section  121.569  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations;"  in  paragraph  (a) 
and  (b)  by  removing  the  words 
"domestic  and  flag  air  carrier"  and 
adding,  in  their  place,  the  words 
"certificate  holder  conducting  domestic 
or  flag  operations;"  and  in  paragraph 
(a)(5)  by  removing  the  words  "air 
carrier"  wherever  they  appear  and 
adding,  in  their  place,  the  words 
"certificate  holder." 

§121.563    [Amended] 

74.  Section  121.583(d)  is  amended  by 
removing  the  words  "air  carrier's  or 


commercial  operator's"  and  adding,  in 
their  place,  the  words  "certificate 
holder's." 

75.  Section  121.585  is  amended  by 
revising  paragraph  (n)(2)  to  read  as 
follows: 

§121.585    Exit  seating. 

***** 

(n)  •  *  * 

(2)  Submit  their  procedures  for 
preliminary  review  and  approval  to  the 
principal  operations  inspectors  assigned 
to  them  at  the  certificate-holding  district 
office. 
***** 

76.  Section  121.586  is  amended  in 
paragraphs  (b)  and  (c)  by  removing  the 
words  "FAA  Flight  Standards  District 
Office  charged  with  the  overall 
inspection  of  its  operations"  and 
adding,  in  their  place,  the  words 
"certificate-holding  district  office." 

77.  Section  121.591  is  revised  to  read 
as  follows: 

§121.591     Appllcabiltty. 

This  subpart  prescribes  dispatching 
rules  for  domestic  and  flag  operations 
and  flight  release  rules  for  supplemental 
operations. 

§121.593    [Amended] 

78.  Section  121.593  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations." 

§121.595    (Amended] 

79.  Section  121.595  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations." 

§121.597    [Amended] 

80.  Section  121.597  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations." 

§121.599    [Amended] 

81.  Section  121.599  is  amended  in 
paragraph  (a)  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations"  and  in  paragraph 
(b)  by  removing  the  words  "air  carriers 
and  commercial  operators"  and  adding, 
in  their  place,  the  word  "operations." 

§121.601    (Amended] 

82.  Section  121.601  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations"  and  in 
paragraphs  (b)  and  (c)  by  removing  the 
words  "by  December  31,  1977." 

§121.603    [Amended] 

83.  Section  121.603  is  amended  in  the 
section  heading  by  removing  the  words 


"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations." 

§121.607    [Amended] 

84.  Section  121.607  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations;"  in  paragraph  (a) 
by  removing  the  words  "flag  air 
carriers"  and  adding,  in  their  place,  the 
words  "a  certificate  holder  conducting 
flag  operations;"  in  paragraph  (b)  by 
removing  the  words  "flag  air  carrier" 
and  adding,  in  their  place,  the  words 
"certificate  holder  conducting  flag 
operations;"  and  in  paragraph  (b)  by 
removing  the  words  "the  air  carrier" 
and  adding,  in  their  place,  the  words 
"the  certificate  holder." 

§121.609    [Amended] 

85.  Section  121.609  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations." 

§121.615    [Amended] 

86.  Section  121.615  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations"  and  in  paragraphs  (b)  and 
(c)  by  removing  the  words  "flag  and 
supplemental  air  carrier  and 
commercial  operator"  and  adding,  in 
their  place,  the  words  "certificate  holder 
conducting  a  flag  or  supplemental 
operation  or  a  domestic  operation 
within  the  State  of  Alaska."  This  section 
is  further  amended  in  paragraph  (d)  by 
removing  the  words  "air  carrier's  or 
commercial  operator's"  and  adding,  in 
their  place,  the  words  "certificate 
holder's." 

§121.619    [Amended] 

87.  Section  121.619  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations." 

§121.621    [Amended] 

88.  Section  121.621  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations"  and  in  paragraph 
(b)  by  removing  the  words  "air  carrier's" 
and  adding,  in  their  place,  the  words 
"certificate  holder's." 

§121.623    [Amended] 

89.  Section  121.623  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations"  and  in  paragraph  (c)  by 
removing  the  words  "air  carrier's  or 
commercial  operator's"  and  adding,  in 
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their  place,  the  words  "certificate 
holder's." 

5  V    527    [Amende^} 

90.  Section  121.627(a)  is  amended  by 
removing  the  words  "air  carriers  "  and 
adding,  in  their  place,  the  word 
"operations." 

S  121.628    [Amended] 

91.  Section  121.628  is  amended  in 
paragraph  (a)(2)  by  removing  the  words 
"Flight  Standards  District  Office  having 
certification  responsibility"  and  adding, 
in  their  place,  the  words  "certificate- 

VinlHing  rjistfirt  offirp" 

§121.629    [Amended] 

92.  Section  121.629  is  amended  in 
paragraph  (a)  by  removing  the  words 
"air, carriers"  and  adding,  in  their  place, 
the  word  "operations." 

§  -2^  M5     ;AmenOe<f 

93.  Section  121.635  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place 
the  word  "operations." 

§121.637    [Amended] 

94.  Section  121.637  is  amended  in  the 
section  heading  by  removing  the  word'; 
"air  carriers"  and  adding,  in  their  piace 
the  word  "operations"  and  in  paragraph 
(b)  by  removing  the  words  "air  carrier's 
and  adding,  in  their  place,  the  words 
"certificate  holder's." 

^121.641     [Amendedl 

95.  Section  IZ  1.641  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations." 

§121.643    [Amended] 

96.  Section  121.643  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations." 

§121.645    [Amended] 

97.  Section  121.645  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers  and  commercial  operators" 
and  adding,  in  their  place,  the  word 
"operations;"  in  paragraph  (a)  by 
removing  the  words  "air  carrier;"  in 
paragraph  (b)  by  removing  the  words 
"flag  air  carrier,  supplemental  air 
carrier,  or  commercial  operator 
operation"  and  adding,  in  their  place, 
the  words  "certificate  holder  conducting 
flag  or  supplemental  operations."  This 
section  is  further  amended  in  paragraph 
(d)  by  removing  the  words  "flag  or 
supplemental  air  carrier  or  commercial 
operator"  and  adding,  in  their  place,  the 
words  "certificate  holder  conducting 
flag  or  supplemental  operations;"  and  in 


paragraph  (e)  by  removing  the  words 
"air  carrier  or  commercial  operator." 

§121649     [AmendecS; 

98.  Section  121.649  is  amended  in  the 
section  heading  by  removing  the  words 
"air  carriers"  and  adding,  in  their  place, 
the  word  "operations." 

§121.652     [Amended! 

99  Sei  tii.:i  i^i. 652(a)  is  amended  by 
removing  the  words  "an  air  taxi 
operator  certificated  under  §  135.2  of 
this  chapter,"  and  adding,  in  their  place, 
the  words  "a  certificate  holder 
conducting  operations  in  large  aircraft 
under  part  135  of  this  chapter." 

§121.657     [Amended: 

100.  Section  121.657  is  amended  in 
paragraph  (a)  by  removing  the  words 
"air  carrier  or  commercial  operator's" 
and  adding,  in  their  place,  the  words 

certificate  holder's"  and  in  paragraph 
(b)  by  removing  the  words  "domestic  air 
!  arrier    and  adding,  in  their  place,  the 
words    certificate  holder  conducting 
domestic  operations."  This  section  is 
further  amended  in  paragraph  (b)  by 
removni^  the  words  "flag  or 
supplemental  air  carrier  or  commercial 

pera'or    and  adding,  in  their  place,  the 
words    certificate  holder  conducting 
rlat:  or  supplemental  operations." 

§121.659     [Amended] 

101.  Section  121.659  is  amended  in 
the  section  heading  by  removing  the 
words  "air  carriers  and  commercial 
operators"  and  adding,  in  their  place, 
the  word  "operations." 

§121.661    [Amended] 

102.  Section  121.661  is  amended  in 
the  section  heading  by  removing  the 
words  "air  carriers"  and  adding,  in  their 
place,  the  word  "operations." 

103.  Section  121.663  is  revised  to  read 
as  follows: 

§  121  663     Responsibility  tor  dispatch 
release  Domestic  and  flag  operations. 

tdi.n  certificate  holder  conducting 
domestic  or  flag  operations  shall 
prepare  a  dispatch  release  for  each  flight 
between  specified  points,  based  on 
information  furnished  by  an  authorized 
aircraft  dispatcher.  The  pilot  in 
command  and  an  authorized  aircraft 
dispatcher  shall  sign  the  release  only  if 
they  both  believe  that  the  flight  can  be 
made  with  safety.  The  aircraft 
dispatcher  may  delegate  authority  to 
sign  a  release  for  a  particular  flight,  but 
he  may  not  delegate  his  authority  to 
dispatch. 

§121.667    [Amended) 

104.  Section  121.667  is  amended  in 
the  section  heading  by  removing  the 


words  "air  carriers  and  commercial 
operators"  and  adding,  in  their  place, 
the  word  "operations." 

105.  Section  121.683  is  amended  in 
paragraph  (a)(1)  and  (a)(2)  by  removing 
the  words  "air  carriers"  and  adding,  in 
their  place,  the  word  "operations"  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

§  121.683    CrewioemDer  and  dispatcher 
record. 

•  •        •        •        • 

(b)  Each  certificate  holder  conducting 
supplemental  operations  shall  maintain 
the  records  required  by  paragraph  (a)  of 
this  section  at  its  principal  base  of 
operations,  or  at  another  location  used 
by  it  and  approved  by  the 
Administrator. 

•  •        •        •        • 

106.  Section  121.685  is  revised  to  read 
as  follows: 

§  1 21 .685    Aircraft  record:  Dontestic  and 

fl&c  .:>o«i"at:c  "."2 

t.acn  certihcate  holder  conducting 
domestic  or  flag  operations  shall 
maintain  a  current  list  of  each  aircraft 
that  it  operates  in  scheduled  air 
transportation  and  shall  send  a  copy  of 
the  record  and  each  change  to  the 
certificate-holding  district  office. 
Airplanes  of  another  certificate  holder 
operated  imder  an  interchange 
agreement  may  be  incorporated  by 
reference. 

§121.687    [Amended] 

107.  Section  121.687  is  amended  in 
the  section  heading  by  removing  the 
words  "air  carriers"  and  adding,  in  their 
place,  the  word  "operations". 

108.  Section  121.689  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraph  (c)  to  read  as  follows: 

§121.689    Flight  release  form: 
Supplemental  operations. 

****** 

(c)  Each  certificate  holder  conducting 
domestic  or  flag  operations  under  the 
rules  of  this  part  applicable  to 
supplemental  operations  shall  comply 
with  the  dispatch  or  flight  release  forms 
required  for  scheduled  operations  under 
this  subpart. 

§121.693    [Anf>ended] 

109.  Section  121.693  is  amended  in 
the  section  heading  by  removing  the 
words  "air  carriers  and  commercial 
operators"  and  adding,  in  their  place, 
the  words  "All  certificate  holders"  and 
in  paragraph  (e)  by  removing  the  words 
"air  carrier  or  commercial  operator"  and 
adding,  in  their  place,  the  words 
"certificate  holder." 
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$121,695    [Amended] 

110.  Section  121.695  is  amended  in 
the  section  heading  by  removing  the 
words  "air  carriers"  and  adding,  in  their 
place,  the  word  "operations"  and  in 
paragraph  (b)  by  removing  the  words 
"air  carrier"  and  adding,  in  their  place, 
the  words  "certificate  holder." 

111.  Section  121.697  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (b),  (c),  (d),  and  (e) 
to  read  as  follows: 

^  121.697    Disposition  of  load  manifest, 
'light  release,  and  flight  plans: 
Supplemental  operations. 

•         •         •         • 

(b)  If  a  flight  originates  at  the 
certificate  holder's  principal  base  of 
operations,  it  shall  retain  at  that  base  a 
signed  copy  of  each  document  listed  in 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  if  a  fiight  originates 
at  a  place  other  than  the  certificate 
holder's  principal  base  of  operations, 
the  pilot  in  command  (or  another  person 
not  aboard  the  airplane  who  is 
authorized  by  the  certificate  holder) 
shall,  before  or  immediately  after 
departure  of  the  flight,  mail  signed 
copies  of  the  documents  listed  in 
paragraph  (a)  of  this  section,  to  the 
principal  base  of  operations. 

(d)  If  a  fiight  originates  at  a  place 
other  than  the  certificate  holder's 
principal  base  of  operations,  and  there 
is  at  that  place  a  person  to  manage  the 
flight  departure  for  the  certificate  holder 
who  does  not  himself  or  herself  depart 
on  the  airplane,  signed  copies  of  the 
documents  listed  in  paragraph  (a)  of  this 
section  may  be  retained  at  that  place  for 
not  more  than  30  days  before  being  sent 
to  the  certificate  holder's  principal  base 
of  operations.  However,  the  documents 
for  a  particular  flight  need  not  be  further 
retained  at  that  place  or  be  sent  to  the 
principal  base  of  operations,  if  the 
originals  or  other  copies  of  them  have 
been  previously  returned  to  the 
principal  base  of  operations. 

(e)  The  certificate  holder  conducting 
supplemental  operations  shall: 

(1)  Identify  in  its  operations  manual 
the  person  having  custody  of  the  copies 
of  documents  retained  in  accordance 
with  paragraph  (d)  of  this  section;  and 

(2)  Retain  at  its  principal  base  of 
operations  either  an  original  or  a  copy 
of  the  records  required  by  this  section 
for  at  least  three  months. 

112.  Section  121.711  is  revised  to  read 
as  follows: 

21.711    Communication  records: 
-   mestic  and  flag  operations. 

ach  certificate  holder  conducting 
domestic  or  flag  operations  shall  record 


each  en  route  radio  contact  between  the 
certificate  holder  and  its  pilots  and  shall 
keep  that  record  for  at  least  30  days. 

S  121.721    Applicability. 

113.  Section  121.721  is  amended  by 
removing  the  words  "air  carriers  or 
commercial  operators"  and  adding,  in 
their  place,  the  words  "certificate 
holders." 

§121.723    [Amended] 

114.  Section  121.723  is  amended  in 
paragraph  (b)  by  removing  the  words 
"air  carrier  or  commercial  operator"  and 
adding,  in  their  place,  the  words 
"certificate  holder"  and  by  removing  the 
words  "carrier  or  operator"  and  adding, 
in  their  place,  the  words  "certificate 
holder." 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMANO  OPERATIONS 

115.  The  authority  citation  for  part 
135  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  44113,  44701, 
44702,  44705.  44709,  44711-44713,  44715- 
44717,44722. 

135.10    [Removed] 

116.  Section  135.10  is  removed. 

S  135.91     [Amended] 

116a.  Section  135.91  is  amended  in 
paragraph  (e)  by  removing  the  words 
"FAA  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder"  and  adding,  in 
their  place,  the  words  "certificate- 
holding  district  office." 

$135,127    [Amended] 

117.  Section  135.127  is  amended  in 
paragraph  (d)  by  removing  from  the 
beginning  of  the  paragraph  the  words 
"After  December  31,  1988,"  and 
capitalizing  the  following  word. 

118.  Section  135.129  is  amended  by 
revising  paragraph  (n)(2)  to  read  as 
follows: 

§135.129    Exit  seating. 

•         *         •         •         * 

(n)'  •   • 

(2)  Submit  their  procedures  for 
preliminary  review  and  approval  to  the 
principal  operations  inspectors  assigned 
to  them  at  the  certificate-holding  district 
office. 


§135.151    [Amended] 

119.  Section  135.151  is  amended  in 
paragraph  (a)  and  (b)  by  removing  from 
the  beginning  of  each  paragraph  the 
words  "After  October  11,  1991,"  and 
capitalizing  the  following  word. 


§135.153    [Amended] 

120.  Section  135.153  is  amended  in 
paragraph  (a)  by  removing  the  words 
"after  April  20,  1994,". 

§135.173    [Amended] 

121.  Section  135.173  is  amended  in 
paragraph  (b)  by  removing  from  the 
beginning  of  the  paragraph  the  words 
"After  January  6. 1988,"  and 
capitalizing  the  following  words. 

§135.179    [Amended] 

122.  Section  135.179  is  amended  in 
paragraph  (a)(2)  by  removing  the  words 
"Flight  Standards  District  Office  having 
certification  responsibility"  and  adding, 
in  their  place,  the  words  "certificate- 
holding  district  office." 

§135.213    [Amended] 

123.  Section  135.213  is  amended  in 
paragraph  fb)  by  removing  the  words 
"FAA  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder"  and  adding,  in 
their  place,  the  words  "certificate- 
holding  district  ofiice"  and  by  removing 
the  words  "ATCO  operating  certificate" 
and  adding,  in  their  place,  the  words 
"air  carrier  operating  certificate  or 
operating  certificate." 

124.  Section  135.227  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  135.227    Icing  conditions:  Op>erating 
limitations. 

•         •         •         *         * 

(f)  If  current  weather  reports  and 
briefing  information  relied  upon  by  the 
pilot  in  command  indicate  that  the 
forecast  icing  condition  that  would 
otherwise  prohibit  the  flight  will  not  be 
encountered  during  the  flight  because  of 
changed  weather  conditions  since  the 
forecast,  the  restrictions  in  paragraphs 
(c),  (d),  and  (e)  of  this  section  based  on 
forecast  conditions  do  not  apply. 

§135.267    [Amended] 

125.  Section  135.267  is  amended  by 
removing  paragraph  (g). 

§135.273    [Amended] 

126.  Section  135.273  is  amended  in 
paragraph  (c)(2)  by  removing  the  words 
"FAA  Flight  Standards  District  Office 
that  is  charged  with  the  overall 
insf>ection  of  the  certificate  holder's 
operations"  and  adding,  in  their  place, 
the  words  "certificate-holding  district 
office." 

§135.417    [Amended] 

127.  Section  135.417  is  amended  in 
the  introductory  paragraph  by  removing 
the  words  "FAA  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder"  and 


adding,  in  their  place,  the  words 
"certificate-holding  district  office." 

§135.431     [Amended] 

128.  Section  135.431  is  amended  in 
paragraph  (c)  by  removing  the  words 
"FAA  Flight  Standards  District  Office 
charged  with  the  overall  inspection  of 
the  certificate  holder"  and  adding,  in 
their  place,  the  words  "certificate- 
holding  district  office." 


Issued  in  Washington,  D.C.,  on  January  17, 

'  "i  ~i  r 

Donaid  P   B>  rne. 

Assistant  Chief  Counsel  for  Regulations, 

Office  of  the  Chief  Counsel. 

Appendix — Tables  1-4 

Note:  This  appendix  will  not  appmar  in  the 
Code  of  Federal  Regulations.  This  appendix 
corrects  and  republishes  tables  1  through  4, 


which  were  published  December  20, 1995, 60 
PR  65849,  65851,  65888,  and  65892. 


Table  1  .—Summary  of  New  Equipment  and  Performance  Modifications  for  Affected  Commuters 

Effective  date  of  required  upgrade  is  as  stated,  measured  from  the  rule  publication 

Upgrade  will  apply  to  all  airplanes  In- 
cluding newly  manufactured  airplanes 

Upgrade  will 
apply  to  all 
newly  manufac- 
tured airplanes: 

after  years  (#) 

date:  Issue/Requirement 

Within  15 
months 

Within  years  (#) 

1.  Passenger  Seat  Cushion  FlammabHity,  10-19  Paw 

§§121.2,  121.312(c) 

2.  Lavatory  Fire  Protection,  10-30  Pax 

§§121.2.121.308 

3.  Exterior  Emergency  Exit  Markings,  10-19  Pax 

§  121.310(g) 

4.  Pitot  Heat  Indication  System,  10-19  Pax 

§§121.2,  121.342 

5.  Landing  Gear  Aural  Waming,  10-19  Pax 

§§121.2,121.289 

6.  Tal<eoff  Warning  System,  10-19  Pax 

§§121.2.121.293 

7.  Emergency  Exit  Handle  Illumination,  10-19  Pax 

§§121.2,  121.310(e)(2) 

8.  First  Aid  Kits,  10-19  Pax 

§121.309(d){1)(i) 

9.  Emergency  Medical  Kits,  20-30  Pax 

§121.309{d)(1)(ii) 

10.  Wing  Ice  Light,  10-19  Pax 
§  121.341(b) 

11.  Fasten  Seat  Belt  Light  and  Placards,  10-19  Pax 
§§121.2.121.317 

12.  Third  Attitude  Indicator,  10-30  Pax: 

Turoojet 
Turtxjprop 
§§121.2,  121.305(j) 

13.  Airtwrne  Weather  Radar.  10-19  Pax 
§121.357 

14.  Protective  Breathing  Equipment,  10-30  Pax 
§121.2 

§  121.337(b)(8) — Smoke  and  fume  protection 
§  121.337(b)(9)— Fire  fighting  (20-30  only) 

15.  Safety  Belts  and  ShoukJer  Harnesses,  Single  point  inertial  hamess,  10-19  Pax 
§§121.2,  121.311(f) 

16.  Cabin  Ozone  Concentration,  10-30  Pax 
§121.578 

17.  Retention  of  Galley  Equipment,  10-30  Pax 
§§121.576,  121.577 

18.  Ditching  approval.  10-30  Pax 
§§121.2,  121.161(b) 

19.  Flotation  means,  10-30  Pax 
§§121.2,  121.340 

20.  Door  Key  and  Locking  Door,  20-30  Pax 
§  121.313(f)  &(g) 

21.  Portable  O2,  20-30  Pax 
§§121.327-121.335 

22.  Additional  life  rafts,  10-30  Pax 
§121.339 

23.  First  Aid  Oxygen.  20-30  Pax 
§  121.333(e)(3) 

24.  Enroute  radio  communications,  10-30  Pax 
§121.99 

25.  Latex  gloves,  10-30  Pax 
§  121.309(d)(2) 

26.  Passenger  information  cards,  20-30  Pax 
§  121.571(b) 

15 
2 

YES  

4 
2 

4. 

2 

YES  

YES  

YES  

YES'  

YES2  

2'. 

215 

15  months  2. 

YES  

2 

15  months. 

YES  

YES  

YES  3 

315 

2 

YES  

YES  

YES  

YES  

YES  ,. 

YES 

YES  
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EHective  date  o<  required  upgrade  is  as  stated,  measured  from  the  rule  publicatKsn 

Upgrade  will  apply  to  all  airplanes  in- 
cluding newly  manufactured  airplanes 

Upgrade  will 
apply  to  all 
newly  manufac- 
tured airplanes: 
after  years  (») 

date:  Issue/Requirement 

Within  15 
months 

Within  years  («) 

27.  Flashligtits— additional  for  flight  attendant  and  pilot.  10-30  Pax 
§  121.549(b) 

28.  Flashlight  hoJder  for  flight  attendant.  20-30  Pax 
§121.310(1) 

29.  DME,  10-30  Pax 
§  121.349(c) 

30.  Single  engine  cruise  performance  data,  10-30  Pax  (required  for  determining  alter- 
nates) 

§121.617 

31.  Perlormance.  obstruction  clearance,  and  accelerate-stop  requirements,   10-19 
Pax 

§§121.2,  121.157.  121.173(b).  12t. 189(c) 

YES  

YES  

YES  

YES  

YES* 

*^5 

Table  2.— Comparable  Sections  in  Parts  121  and  135 — Continued 

[This  table  shows  the  comparable  sections  in  parts  121  and  135  by  issue.  Affected  commuters,  however,  must  comply  with  all  sections  In  part 
121  that  are  applicable  to  their  operations,  not  just  the  ones  listed  in  this  table  or  discussed  in  this  preamble.) 


'  In-service  airplanes  must  comply  within  1 5  months.  They  may  use  lights  or  placards.  Newfy  manufactured  airplanes  must  comply  with  seat 
belt  sign  requirements  of  §  121.317(a)  within  2  years. 

^Turtxjjet  airplanes  must  compty  within  15  months  Newly  manufactured  turtxjprop  airplanes  must  comply  within  15  months.  In-service  10-30 
pax  furtjoprop  airplanes  must  comply  within  15  years. 

'Transport  category  must  comply  within  15  months.  Nontranspon  category  can  operate  lor  15  years  without  ditching  approval. 

*  Commuter  category  airplanes  must  comply  within  15  months  SFAR  41  and  predecessor  category  airplanes  must  comply  within  15  years. 

Table  2.— Comparable  Sections  in  Parts  121  and  135 

[This  table  shows  the  comparable  sections  in  parts  121  and  135  by  issue.  Affected  commuters,  however,  must  comply  with  all  sections  in  part 
121  that  are  applicable  to  their  operations,  not  just  the  ones  listed  in  this  table  or  discussed  in  this  preamble.] 


Subiect 


Subparts  E  and  F — Approval  of  Routes: 
mental  Operations. 


Domestic.  Flag,  and  Supple- 


Subpart  G — Manual  Requirements: 

Contents  and  personnel  

Airplane  flight  manual  

Subpart  I — Airplane  Performance  Operating  Limitations  

Subpart  J — Special  Airworthiness  Requirements 

— Internal  doors  „ 

— Cargo  earned  in  the  passenger  conripartrDefrt  

— Landing  gear  aural  warning  device 

— Emergency  evacuation  and  ditching  demonstration 

— New  special  airwodhiness  requirements  (retrofit)  cind  requirements 
applicable  to  future  manufactured  airplanes. 

— Ditching  emergency  exits 

— Takeoff  warning  system  _ 

Subpart  K— Instrument  and  Equipment  Requirements: 

— Third  attitude  iridictor  „ 

— Lavatory  fire  protection  

— Emergency  equipment  inspection 

— Hand-held  fire  extinguishers  

— First  aid  kits  and  medical  kits  ~ 

— Crash  ax  

— Emergency  evacuation  lighting  and  marking  requirements 

— Seattiacks 

— Seattielt  and  shoukjer  harnesses  on  the  flight  deck  

— Interior  matenals  and  passenger  seat  cushion  flamnruibility  

— Miscellaneous  equipment 

— Cockpit  and  door  keys  

—Cargo  and  baggage  compartments  

— Fuel  tank  access  covers  „ ; 

— Passenger  information  

— Instruments  and  equipment  lor  operations  at  night , 

— Oxygen  requirements .\ 

— Portable  oxygen  for  flight  attendants  

— Protective  breathing  equipment  (PBE)  

— Additional  life  rafts  for  extended  underwater  operations 

— Ftotatkjn  devices  


135Sectk}n 


135.213 


135.21,  .23  

135.365-.387 "!!!!!!!!"!!!!!! 

135.87  ] '. 

135APPA  

135.149.  135.163  (a),  (h) 

135.177(b)  .""."'""..'"".. 

135.155  

136.177(a)(1) 

135.177(a)(2) 

135.178(c)-(h) 

135.117  !!.""•"...." 

135.169(a)  

135.127 "!!!"!!!!""!"!!!!"! 

^35^S7  Z'ZZZZ.".'. 

135.167  "!!I!!!!I!!!!!!!!!!I 


121  Section 


121.97 
121.99 
121.101 
121.107 

121.133,  .135.  121.137 

121.141 

121.175-.197 

121.217 

121.285 

121.289 

121.291 

121.293(a)  (new) 

121.293(b)  (new) 


121.305(j) 

121.308 

121.309(b) 

121.309(c) 

121.309(d) 

121.309(e) 

121.310(c)-(h) 

121.311(e) 
121.311(f) 
121.312(b) 
121.313(c),  (f),(g) 
121.313(0,  121.587 
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121.314, 
121.316 
121.317 
121.323 


121.327-335 
121.333(d) 
121.337 
121.339 


Subject 

— Pilot  heat  indication  system  

— Radio  equipment  .-. 

— Emergency  equipment  for  operations  over  uninhabited  terrain  

— TCAS 

—Flight  data  recorders 

— Airtxjrne  weather  radar  ;. 

— Cockpit  voice  recorders  

— Low-altitude  windshear  systems  

— Ground  proximity  warning  system  (GPWS) 

Subpart  L — Maintenance,  Preventive  Maintenance,  and  Alterations: 

— Applicability  

— Responsibility  for  Airworthiness  

— Maintenance,  preventive  maintenance,  and  alteration  organizatk>n 

— Manual  requirements  

— Required  inspection  personnel  

— Continuing  analysis  and  surveillance 

— Maintenance  and  preventative  maintenance  training  programs 

— Maintenance  and  preventive  maintenance  personnel  duty  time  linv 
itations. 

— Certificate  requirements  

— Authority  to  perform  and  approve  maintenance,  preventive  mainte- 
nance, and  alterations. 

— Maintenance  recording  requirements 

— Transfer  of  maintenance  records 

Subpart  M — Airman  and  Crewmember  Requirements: 

— Flight  attendant  complement 

— Flight  attendants  being  seated  during  movement  on  the  surface  .... 

— Flight  attendants  or  other  qualified  personnel  at  the  gate 

Subparts  N  and  O — Training  Program  and  Crewmember  Requirements  ... 
Subpart  P— Aircraft  Dispatcher  Qualifications  and  Duty  Time  Limitations: 

Domestic  and  Flag  Air  Can^iers. 
Subparts  Q,  R,  and  S — Flight  Time  Limitations  and  Rest  Requirements: 

Domestic,  Flag,  and  Supplemental  Operations. 
Sutjpart  T — Flight  Operations: 

— Operational  control 

— Admission  to  the  flight  deck 

— Emergency  procedures  

— Passenger  information  

— Oxygen  for  medical  use  by  passengers  

—Ateoholic  beverages  

— Retentk)n  of  items  of  mass  

— Cabin  ozone  concentration 

— Minimum  altitudes  for  use  of  autopilot 

— Forward  observer's  seat 

— Authority  to  refuse  transportation 

— Carry-on  baggage  

— Airports  

Subpart  U — Dispatching  and  Flight  Release  Rules: 

— Flight  release  authority 

— Dispatch  or  flight  release  under  VFR  

— Operations  in  icing  conditions 

— Fuel  reserves  

Subpart  V — Records  and  Reports: 

— Maintenance  log;  Airplane  

— Mechanical  interruption  summary  report  

— Alteration  and  repair  reports  

— Airworthiness  release  or  airplane  log  entry  

— Other  recordkeeping  requirements  


135  Sectkjn 


135.158  

135.161  

135.177.  .178  

135.152(a),  (b)  

135.173.  .175  

135.151   

135.153  

135.411(a)(2)' 

135.413  

135.423,  .425  

135.427  

135.429  

135.431   

135.433  

135.435  

135.437  

135.439(a)(2) 

135.441   

135.107 

135.128(a)  

135.261-135.273  

135.77,  .79  

135.75  

135.69.  .19  

135.117.  .127  

135.91(d)  

135.121   

135.87.  .122  

135!93  ! 

135.75  

135.23(q)  

135.87  

135.229,  .217  

135.211   

135.227,  .341,  135.345 
135.209.  .223  

135.65(c).  135.415(a)  .. 

135.417  

135.439(a)(2) 

135.443  „ 


Table  3.— Derivation  Table  for  Part  1 1 9 


New  Section 


Subpart  A: 
119.1(a) 


Based  on 


121  Section 


121.340 
121.342 
121.345-.351 
121.353 

121.356 
121.343 
121.357 
121.359 
121.358 

121.361 

121.363 

121.365,  .367 

121.369 

121.371 

121.373 

121.375 

121.377 

121.378 
121.379 

121.380(a)(2) 
121.380a 

121.391 
121.391(d) 
121.391(e),  121.417, 

(new) 
121.400-121.459 
121.461-121.467 

121.470-121.525 


121.393 


.535, 


121.53^ 


.573, 


121.533, 
121.547 
121.551,  .553,  121.557,  .559 

121.565  (new) 
121.571(a),   121.533, 

121.585 
121.574 
121.575 
121.577 
121.578(b) 
121.579 
121.581 
121.586 
121.589 
121.590,  121.617(a) 


121.597 
121.611 
121.629 
121.639.  .641,  121.643, 


645 


121.701(a),  121.703(a).  (e) 

121.705(b) 

121.707 

121.709 

121.711.  .713,  121.715 


New  language. 
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Table  3.— Derivation  Table  for  Part  119— Continued 


1996 


New  Section 

Based  on 

119  1(b)  

SFAR  38-2.  Section  1(a). 

119.1(c)  

New  language. 

119  Kd)  

New  language. 

119.1(e)  

New  language. 

119.2 

New  language. 

1 19.3      

SFAR  38-2,  Section  6  and  new  language. 
SFAR  38-2.  Section  2(a). 

119.5(a)  

119.5(b)  

SFAR  38-2.  Section  2(b). 

119.5(c)  

New  language. 

1 19  5(d)  

SFAR  38-2,  Section  1(a)(3). 

119.5(e)  

SFAR  ,38-2,  Section  1(a)(3). 

1 19  5(f)     

SFAR  38-2,  Section  1(b). 

119.5(a)  

SFAR  38-2.  Section  1(c),  121.4.  135.7. 

119.5(h)  

SFAR  38-2.  Flush  paragraph  following  Section  1(a)(3)  and  new  language. 

119.5(1)  

121.27(a)(1),  121.51(a)(1),  135.13(a)(3). 

119.5(i)  

135.33. 

119.7(a)  

SFAR  38-2,  Section  3. 
121.23,  121.43. 

119.7(b)  

119.9(a)  

135.29. 

119.9(b)  

New  language. 

Subpart  B: 

119.21(a)  

SFAR  38-2,  Section  4(a).  121.3. 

119.21(b)  

SFAR  38-2,  Section  4(b). 

119.21(c)  

New  language. 

119.23(a)  

SFAR  38-2.  Section  5(a). 

119.23(b)  

SFAR  38-2.  Section  5(b). 

119.25(a)  

SFAR  38-2.  Section  4(c).  5  (c).  and  (d)  and  new  language. 

119.25(b)  

SFAR  38-2.  Section  4(c),  5  (c),  arxj  (d)  and  new  language. 

SuOpart  C: 

119.31  

SFAR  38-2,  Section  1(c).  2  (a)  and  (b).  121.3.  and  135.5. 

- 

119.33(a)  

SFAR  38-2,  Section  1(c),  2  (a)  and  (b),  3,  121.3,  135.5,  135.13(a). 

119  33(b)  

SFAR  38-2,  Section  1(c),  2  (a)  and  (b),  3,  121.3,  135.5,  135.13(a). 

119.33(c)  

SFAR  38-2,  Section  1(c).  2  (a)  and  (b).  3.  121.3,  135.5,  135.13(a). 

119.35(a)  

121.26,  121.47(a),  135.11(a). 

119.35(b)  

121.26,  121.47(a).  135.11(a). 

119.35(c)  

121.47(a). 

119.35(d)  

121.47(b). 

119.35(e)  

121.47(c). 

119.3^J)  

121.47(d). 

119.35(g)  

121.48. 

119.35(h)  

121.49 

119.37(a)  

121.25(a),  121.45(a),  135.11(b)(1)  and  new  language. 

119.37(b)  

121.25(a),  121.45(a),  135.11(b)(1)  and  new  language. 

119.37(c)   

121.25(a),  121.45(a),  135.11(b)(1)  and  new  language. 

119.37(d)  

121.25(a),  121.45(a),  135.11(b)(1)  and  new  language. 

119.37(e)  

121.25(a),  121.45(a).  135.11(b)(1)  and  new  language. 

119.39(a)  

121.27(a)(2),  121.51(a)(3),  135.11(b)(1). 

119.39(b)  

121.27(a)(2),  121.51,  135.13  (a)(2)  and  (b). 

119.41(a)  

121.77(a),  135.15(a). 

119.41(b)  

New  language 

119.41(c)  ...: 

121.77(b),  135.15(b). 

119.41(d)  

121.77(c)    135  15(d) 

119.43(a)  

121.75(b),  135.63(a)(2). 

119.43(b)  

121.75(b),  135.63(a)(2). 

119.47(a)  

135.27(a). 

119.47(b)  

121.83.  135.27(b). 

119.49(a)  

121.5.  121.25(b).  121.45(b).  135.11(b).  and  new  language. 

119.49(b)  

121.45(b).  135.11(b)(1)  and  new  language. 
135.11(b)(1)  and  new  language 
121.75.  135.81. 

119.49(c)  

119.49(d)  

119.51(a)  

121.79(a)   135  17(a) 

119.51(b)  

121.79(b).  135.17(d). 

119.51(c)  

121.79(c).  135.17(b).  and  new  language. 

.119.51(d)  

121.79(d).  135. 17(c)  and  (d). 

. 

119.51(e)  

121.79(b).  135.17  (c)  and  (d). 

119.53(a)  

121.6(a). 

119.53(b)  

New  language. 

119.53(c)  

121.6(b). 

119.53(d)  

121.6(c). 

119.53(e)  

New  language. 

119.53(0  

New  language. 
121.57  (a)  and  (b). 

119.55(a)  

1 

Table  3.— Derivation  Table  for  Part  1 19— Continued 

New  Section 

Based  on 

119.55(b)  

121.57  (a)  and  (b). 

^H 

119.55(c)  

121.57  (a)  and  (b). 

^H 

119.55(d)  

121.57  (a)  and  (b). 

^H 

119.55(e)  

121.57  (a)  and  (b). 

^H 

119.57(a)  

121.57(c). 

^H 

119.57(b)  

New  language. 

^H 

119.58(a)  

135.19(b). 

^H 

119.58(b)  

135.19(a). 

^H 

119.58(c)   

135.19(c). 

^H 

119.59(a)  

121.81(a).  135.73,  and  new  language. 

^H 

119.59(b)  

121.73.  121.81(a).  135.63(a),  135.73,  and  new  language. 

^H 

119.59(c)  

121.81(a). 

^H 

119.59(d)  

New  language. 

^H 

119.59(e)  

New  language. 

^^H 

119.59(f)  

New  language. 

121.29(a),  121.53  (a),  (c),  and  (d),  135.9(a). 

^1 

119.61(a)  

^H 

119.61(b)  

121.29(a),  121.53(c),  and  new  language. 

^H 

119.61(c)  

135.35. 

^H 

119.63(a)  

New  language. 

^H 

119.63(b)  

New  language. 

^H 

119.65(a)  

121.59(a). 

^H 

119.65(b)  

121.59(b). 

^H 

119.65(c)  

121.59(b). 

^H 

119.65(d)  

121.61  and  new  language. 

^M                    119.65(e)  

121.59(c). 

^m                       119.67(a)  

121.61(a)  and  new  language. 

^m                        119.67(b)  

121.61(b)  and  new  language. 

^H 

119.67(c)  

121.61(c),  135.39(c)  and  new  language. 

^H 

119.67(d)  

121.61(d)  and  new  language. 

^H 

119.67(e)  

121.61(b),  135.39(d). 

^H 

119.69(a)  

135.37(a). 

^H 

119.69(b)  

121.59(b),  135.37(b). 

^H 

119.69(c)  

121.59(b) 

^H 

119.69(d)  

135.39  and  new  language. 

^H 

119.69(e)  

121.59,  135.37(c). 

H 

119.71(a)  

135.39(a)(1)  and  new  language. 

^Hi 

119.71(b)  

135.39(a)(2)  and  new  language. 

^H 

119.71(c)  

135.39(b)(1)  and  new  language. 

^H 

119.71(d)  

135.39(b)(2)  and  new  language. 

^H 

119.71(e)  

135.39(c)  and  new  language. 

1 

119.71(f)  

135.39(d)  and  new  language. 

Table  4.— Distribution  Table  for  Part  121,  Part  135,  and  SFAR  38-2  Sections  Being  Replaced  by  Part  119 

Part  121: 

Replaced  by: 

^^H 

121.3 

119.21(a);  119.31-  11933. 

^H 

121.4 

119.5(g). 
119.49(a). 
119  53(a) 

^1 

121.5 

^H 

121.6(a)  

I^H 

121.6(b)  

119.53(c) 

H 

121.6(c)  

119.53(d). 

121.7 

119.21. 

121.9  

deleted 

121.13 

119.25. 

121.21  

119.1. 

121.23 

1 1 9  7(b) 

s 

121,25(a)  

119.37  (a),  (b),  (c),  (d),  (e).  (f),  and  (g). 

'^^B 

12125(b)  

119.49(a). 

■^^B 

121.26 

119.35  (a)  and  (b). 

'^^H 

121.27(a)(1)  

119.5(1). 

^H 

121.27(a)(2)  

119.39(a)  and  (b). 

121.29(a) 

119.61  (a)and(b). 

1 

121.41  

119.1. 

121.43 

119.7(b). 

'B 

121.45(a)  

119.37(a),  (b),(c),(d),(e),(f),  and  (g). 

^H 

121.45(b)  

119.49  (a)  and  (b). 

121.47(a)  

119.35(a),  (b),  and(c). 

121.47(b)  

119.35(d). 

^^H 

121.47(c)  

119.35(e). 

121.47(d)  

119.35(f). 

121.48 

119.35(g). 
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Table  4.— Distribution  Table  for  Part  121.  Part  135.  and  SFAR  38-2  Sections  Being  Replaced  by  Part 

119 — Continued 


Table  4.— Distribution  Table  for  Part  121, 


Part  135,  and  SFAR  38-2  Sections  Being  Replaced  by  Part 
1 1 9 — Continued 


121  49  

119.35(h). 

121  51  

119.39(b). 

121.51(a)(1)  

1 19.5(1). 

121.51(a)(3)  

1 19.39(a). 

121.53(a)  

119.61(a). 

121.53(c)  

119.61  (a)and(b). 

121.53(d)  

119.61(a). 

121  55  

deleted. 

119.55(a),  (b).  (c),  (d),  and  (e). 

121.57(a)  - 

121.57(b)  

119.55(a),  (b).(c).(d).  and  (e). 

121.57(c)  

119.57(a). 

121  59 

119.69(e). 

121.59(a)  

119.65(a). 

121.59(b)  

1 19.65  (b)  and  (c);  1 19.69  (b)  and  (c). 

121.59(c)  

119.65(e). 

^ 

121  61  

119.65(d). 

121.61(a)  

119.67(a). 

121.61(b)  

119.67(b)  and  (e). 

121.61(c)  

1 19.67(c). 

121.61(d)  

119.67(d). 

121.71  _ 

119.1. 

121.73 

119.59(b). 

121.75 „ 

119.49(d). 

• 

121.75(b)  

119.43  (a)  and  (b). 

121.77(a)  

119.41(a). 

121.77(b)  

119.41(c). 

121.77(c)  

119.41(d). 

121.79(a)  

119.51(a). 

121.79(b)  

119.51  (b)and(e). 

121.79(c)  

119.51(c). 

121.79(d)  

119.51(d). 

121.81(a)  

119.59(a),  (b),  and(c). 

121.83 

119.47(b). 

Part  »35;, 

Replaced  by: 

135.5 

119.31;  119.33(a),  (b),  and  (c). 

135.7 

119.5(g). 

135.9(a)  

119.61(a). 

135.11(a)  

119.35  (a)  and  (b). 

135.11(b)  

119.49(a). 

135.11(b)(1)  

119.37  (a),  (b),  (c),  (d),  (e),  (0.  and  (g);  119.39(a); 

119.49(b)  and  (c) 

135.13(a)  

119.33(a),  (b),  and(c). 

135.13(a)(2)  

119.39(b). 

135.13(a)(3)  

119.5(1). 

135.13(b)  

119.39(b). 

135.15(a)  

119.41(a). 

135.15(b)  

119.41(b). 

135.15(d)  

119.41(d). 

135.17(a)  

119.51(a). 

135.17(b)  

119.51(c). 

135.17(c)  

119.51  (d)and(e). 

135.17(d)  

119.51  (b),  (d),  and  (e). 

135.19 

119.58. 
119.47(a). 

135.27(a)  

135.27(b)  

119.47(b). 

135  29 

119.9(a). 

135.31  

119.5. 
119.5(j). 

135  33 

135.35 

119.61(c). 

135.37(a)  

119.69(a). 

135.37(b)  

119.69(b). 

135.37(c)  

119.69(f). 
119.69(d). 

135  39  

135.39(a)(1)  

119.71(a). 

135.39(a)(2)  

119.71(b). 

135.39(b)(1)  

119.71(c). 

135.39(b)(2)  

119.71(d). 

136.39(c)  

119.67(c);  199.71(e). 

135.39(d)  

119.67(e);  119.71(f). 

135.63(a)  

119.59(b). 

135.63(a)(2)  

119.43  (a)  and  (b). 

135.73 

119.59(a)  and  (b). 

135  81  

119.49(d). 

SFAR  38-2: 

Replaced  by: 

Section  1(a)  ... 
Section  1(a)(3) 
Section  1(b)  ... 
Section  1(c)  ... 
Section  2(a)  ... 
Section  2(b)  ... 
Section  2(c)  ... 

Section  3  

Section  4(a)  ... 
Section  4(b)  ... 
Section  4(c)  ... 
Section  4(d)  ... 
Section  5(a)  ... 
Section  5(b)  .... 
Section  5(c)  .... 
Section  5(d)  .... 
Section  6  


119.1(b). 

119.5(d)  and  (e);  119.5(h). 

119.5(0- 

119.5(g);  119.31;  119.33(a),  (b),  and  (c). 

119.5(a);  119.31;  119.33  (a),  (b),  and  (c). 

119.5(b);  119.31;  119.33  (a),  (b),  and  (c). 

129.1. 


119.7(a);  119.33(a), 
119.21(a). 
119.21(b). 
119.25(a)  and(b). 
119.25  (a)  and  (b). 
119.23(a). 
119.23(b). 
119.25(a)  and(b). 
119.25  (a)  and  (b). 
119.3. 


(b),  and  (c). 


fPR  Doc.  96-947  Filed  1-22-96;  4:48  pm] 

BILLING  CODE  4910-13-M 


VOL 


UMI 


■>  ■■  n 

■  ■■  at 


Friday 

January  26,  i9S6 


Par!  !V 


Department 

General  Services 
Administration 


^       .         National  Aeronaut 


iC 


'J  1    i  %A 


Space  Admmistraiioa 


48  Cfl 


I,  et  al. 


Federa    ^cqu  sition  Regulations;  Final 

ana  mte-^'-    -..les 


^     s      s       s 
i  s 


V 


2626 


^pfiVraiT  ^f-njisier  /  Vol.  61,  No.  18  /  Friday.  lanuary  26.  1996  /  Rules  and  Regulations 


Federal  Register      Vol.  61.  No.  18  /  Friday.  January  26.  1996  /  Rules  and  Regulations  262' 


DEPARTMENT  0?  DEFENSE' 

GENERAL.  SERVICES 
ADMINISTRA'-ION 

NATiONA..  AERONA.jnCS  AND 
SPACE  AOMINiS^Rd  ^'O^' 
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Feckerai  Acquisition  Circuiar  90-37 

intrcxlucnon 

A  aes.:  r ;  Department  of  Defense  CDOD). 
C.«nerai  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACnON:  Summary  presentation  of  final 
and  interim  rules  with  request  for 
comment. 

SUMMARY:  This  document  sununarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rules  which  follow  it  in  the  order 
listed  below.  The  Civihan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  Federal  Acquisition  Circular 
(FAC)  90-37  to  amend  the  FAR. 

DATES:  For  effective  dates  and  conunent 
dates,  see  separate  documents  which 
follow.  Please  cite  FAC  90-37  and  the 
appropriate  FAR  case  number(s)  in  all 


correspondence  related  to  the  following 
docujnents. 

FOR  FURTM€R  INFORtaTlON  CONTACT: 

The  analyst  whose  name  appears  (in  the 
table  below)  in  relation  to  each  FAR 
case  or  subject  area.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037,  GS  Building. 
Washington.  DC  20405.  (202)  501-4755. 
Please  cite  FAC  90-37  and  specific  F.AR 
case  number(s). 

SUPPLEMENTARY  INFORMAT10M:  Federal 
Acquisition  Circular  90-37  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
s]>ecified  below: 


tisfn 


I™. 
*.„. 
W  ... 

IV  .. 

V  ... 

VI  .. 
VN  . 
VMI 

IX  .. 

X  ... 

XI  .. 
XN  . 

xm 

XIV 
XV  . 


Subiect 


Inherentiy  Govemmenta)  Functions — 

Jawto-Wagner-O'Day  Program 

Mad*  in  America  Labela/Unfair  Trade  Pradicac 


Oetoarmanl  and  Suspenswo  Certificate _ - 

htonproflt  Institution  Cteuse  Prescripbon _ „ 

ReW  Pridng  Support  Request » „ 

SuUxwOact  ProposaJ  Audits  _ 

Ovortwad  Should— Cost  Reviews  „ „ — - 

S8A  R«aponst)iity.  Certificate  of  Competency  Requests  ;.„. 

MonlDf  Prolege  Program  (Interim) _ — 

Suboonlracting  Plans  

Insurance    Liatoilrty  to  TNrd  Persons  (under  Cost  Reintxjrsement  Contracts)  

AvalsMly  o(  Accounting  Guide  „ 

Nonaiowability  o(  Excise  Taxes  on  NorxJeductibie  Coritnbut)ons  to  Delerred  Compensation  Plans 
Contractors'  Purchasing  Systems  Reviews  and  Sutxxxitractor  Consent _ 


FAR  case 


92-061 
91-108 
93-301/ 
93-306 
92-615 
92-010 
95-006 
92-002 
92-017 
92-606 
9^-308 
92-019 
92-014 
94-002 
92-604 
92-040 


Analyst 


O'Such. 

Klein. 

De  Stefarx). 

De  Stefano. 

CHson. 

Olsor 

Olson. 

Olson. 

Klein. 

Klein. 

Klein. 

O'Such. 

Olson. 

Olson. 

Klein. 


UMI 


Item  I — Inherently  Governmental 
Functions  (FAR  Case  92-051) 

This  final  rule  amends  FAR  Parts  7, 
11,  and  37  to  provide  policy  and 
procedures  relating  to  inherently 
governmental  functions.  Subpart  7.5  is 
added  to  provide  a  definition  of 
"inherently  governmental  functions" 
and  to  provide  a  list  of  examples  of 
functions  considered  to  be  inherently 
governmental,  or  which  shall  be  treated 
as  such,  and  a  list  of  certain  services 
and  actions  that  are  not  considered  to  be 
inherently  governmental  functions. 

Item  II — Javits-Wagner-O'Day  Program 
(JWOD)  (FAR  Case  91-108) 

This  final  rule  amends  FAR  Parts  8. 
51.  and  52  to  clarify  that  the 
Government's  statutory  obligation  to 
purciiase  certain  items  from  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
also  applies  when  contractors  purchase 
items  for  Government  use. 

Item  ni — Made  in  America  Labels/ 
Unfair  Trade  Practices  (FAR  Cases  93- 
301  and  93-306) 

•   This  final  rule  amends  FAR  9.403, 
9.406.  and  9.407  to  add  language 
concerning  suspension  or  debarment  of 


contractors  who  engage  in  unfair  trade 
practices  and/or  intentionally  affix  a 
label  bearing  a  "Made  in  America" 
inscription  (or  any  inscription  having 
the  same  meaning)  to  a  product  sold  in 
or  shipped  to  the  United  States. 

Item  IV — Debarment  and  Suspension 
Certificate  (FAR  Case  92-615) 

This  final  r\ile  amends  FAR  9.406-2. 
9.407-2,  and  52.209-5  to  add  "tax 
evasion"  as  a  cause  for  debarment  or 
suspension. 

Item  V — Nonprofit  Institutions  Clause 
Prescription  (FAR  Case  92-010) 

This  final  rule  amends  the 
prescriptions  for  use  of  the  clauses  at 
52.215-27,  Termination  of  Defined 
Benefit  Pension  Plans,  and  52.215-39, 
Reversion  or  Adjustment  of  Plans  for 
Postretirement  Benefits  Other  Than 
Pensions  (PRB),  and  also  clarifies  the 
language  of  the  clauses. 

Item  VI — Field  Pricing  Support  Request 
(FAR  Case  95-006) 

This  final  rule  revises  FAR  15.805- 
5(c)(1)  to  clarify  that  contracting  officers 
may  send  audit  requests  directly  to  the 
cognizant  audit  office,  if  no  other  type 
of  field  pricing  support  is  required. 


Item  Vn — Subcontract  Proposal  Audits 
(FAR  Case  92-002) 

This  final  rule  amends  FAR  15.806- 
3,  Field  pricing  reports,  to  add  two 
additional  examples  of  when  field 
pricing  support  audits  of  subcontract 
proposals  may  be  appropriate.  The  first 
example  is  when  the  contractor  or 
higher  tier  subcontractor  has  been  cited 
for  having  significant  estimating  system 
deficiencies  in  the  area  of  subcontract 
pricing.  The  second  example  is  when  a 
lower  tier  subcontractor  has  been  cited 
as  having  significant  estimating  system 
deficiencies. 

Item  VIII— Overhead  Should-Cost 
Reviews  (FAR  Case  92-017) 

This  final  rule  amends  FAR  15.810  to 
add  guidance  on  overhead  should-cost 
reviews. 

Item  DC — SEA  Responsibility, 
Certificate  of  Competency  Requests 
(FAR  Case  92-606) 

This  final  rule  amends  FAR  19.602- 
2  to  reflect  the  approval  of  Small 
Business  Administration  regional  offices 
to  issue  Certificate  of  Competency 
(COC)  Determinations  as  provided  in  13 
CFR  Part  125. 


Item  X — Mt'iitor  Protege  Program  (F.\R 
Case  93-308J 

This  interim  rule  amends  FAR  19.702, 
Statutory  requirements,  to  allow  mentor 
firms  participating  in  the  Department  of 
Defense  (DOD)  Mentor-Protege  Program 
to  be  granted  credit  toward 
subcontracting  goals  under  small 
business  subcontracting  plans  entered 
into  with  any  executive  agency.  FAR 
52.244-5,  Competition  in 
Subcontracting,  is  amended  to  permit 
DOD  mentor  firms  to  award 
subcontracts  on  a  noncompetitive  basis 
to  protege  firms  under  EKDD  and  other 
contracts. 

Item  XI — Subcontracting  Plans  [i  AR 
Case  92-019) 

This  final  rule  amends  FAR  19.705- 
2(d)  to  expand  the  circumstances  when 
subcontracting  plans  may  be  required 
from  and  negotiated  with  more  than  the 
appairently  successful  offeror.  The 
clause  prescription  at  19.708fb)(l)  and 
Alternate  II  for  the  clause  at  52.219-9 
are  added  for  use  when  subcontracting 
plans  are  required  with  initial 
proposals. 

Item  XII — Insuranct' — I  sahihtv  \o  Fhird 
Persons  (under  Cos!  Rt  imburspment 
Contracting)  (FAR  Case  92-014) 

This  final  rule  deletes  the  provision  at 
FAR  52.228-6  and  makes  related 
changes  at  28.311.  52.228-7.  52.245-7, 
and  52.245-10  to  remove  obsolete 
language  pertaining  to  liability 
insurance  under  cost-reimbursement 
contracts. 

Item  Xin — Availability  of  Account  my 
Guide  (FAR  Case  94-002) 

This  final  rule  amends  FAR  Part  31  to 
add  a  new  section  31.001  advising 
contractors  on  how  to  obtain  a  copy  of 
an  informational  guide  entitled 
"Guidance  for  New  Contractors." 

Item  XIV — Nona!l(mabilit\  of  Excise 
Taxes  on  Nondeductible  Contributions 
to  Deferred  Compensatmn  Plans  (FAR 
Case  92-604) 

This  final  rule  amends  FAR  31.205- 
41  to  designate  excise  taxes  at  subtitle 
D,  chapter  43  of  the  Internal  Revenue 
Code,  as  unallowable  costs 

Item  XV — Contractors'  Purchasing 
Systems  Reviews  and  Subcontractor 
Consent  (FAR  Case  92-^0) 

This  final  rule  amends  FAR  Parts  44 
and  52  to  increase  the  thresholds  for 
Contractors'  Purchasing  Systems 
Reviews  (CPSR's)  and  subcontract 
consent.  The  threshold  at  44.302(a)  for 
performing  CPSR's  is  raised  from  $10 
million  to  $25  milhon.  The  threshold  at 
52.244-2(a)  for  consent  to  subcontract 


under  cost-reimbursement  and  letter 
prime  contracts  for  fabrication, 
purchase,  rental,  installation,  or  other 
acquisition  for  special  test  equipment  is 
raised  from  $10,000  to  $25,000.  The 
threshold  at  52.244-2(b)(l)  requiring 
additional  information  on  certain 
subcontracts  is  raised  from  $10,000  to 
$25,000. 

Dated:  January  11. 1996. 

Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

federal  Acquisition  Circular 

Number  90-37 

Federal  Acquisition  Circular  (FAC) 
90-3  7  is  issued  imder  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-37  is  effective  March  26. 
1996.  except  for  Item  X  which  is 
effective  January  26.  1996. 

Dated:  January  4,  1996. 
Fieanor  R.  Specter, 
Director,  Defense  Procurement. 

Dated:  January  17.  1996. 
Ada  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy.  General  Services 
Administration. 

Dated:  January  12,  1996. 
Deidre  A.  Lee, 

\ssociate  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 
[PR  Doc.  96-1014  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  iND 
SPACE  ADMINISTRATION 

48  CFR  Parts  7   1 1    and  37 

[FAC  90-37   FAR  Case  92-051  Item  I] 

RIN  900<>-AF56 

Federal  Acquisition  Regu.at.on; 
Inherently  Governmenta  functions 

AGENCIES:  Department  of  Defense  (DOD), 
C^iieral  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  revise  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Office  of 
Federal  Procurement  PoUcy  (OFPP) 
Policy  Letter  92-1,  Inherently 
Governmental  Functions.  This  rule 
provides  a  definition  of,  and  internal 
Government  responsibilities  and 
procedures  relating  to,  inherently 
governmental  functions.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 
EFFECTIVE  DATE:  March  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  O'Such  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37.  FAR  case  92- 
051. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  nile  implements  the 
requirements  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy 
Letter  92-1.  Inherently  Governmental 
Functions.  The  OFPP  published  its 
proposed  policy  letter  for  pubUc 
comment  in  the  Federal  Register  at  56 
FR  65279.  December  16,  1991.  OFPP 
evaluated  public  comments  and 
published  the  final  policy  letter  in  the 
Federal  Register  at  57  FR  45096, 
September  30,  1992. 

A  FAR  proposed  rule  to  implement " 
the  policy  letter  was  published  in  the 
Federal  Register  at  59  FAR  29696,  June 
8,  1994.  Thirteen  sources  submitted 
public  comments.  Minor  revisions  were 
made  to  the  rule  as  a  result  of  those 
comments. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  because  the  rule  pertains  to 
internal  Government  responsibiUties 
and  procedures  relating  to  inherently 
governmental  functions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors. 
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contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.ef  seq. 

List  of  Subiects  in  48  CFR  Part  7, 11, 
and  37 

Government  procurement. 

Dated:  January  11, 1996. 
Edward  C  Loeb, 

Acting  Director.  Office  of  Federal  Acquisition 
Policy. 

Therefore.  49  CFR  parts  7. 11.  and  37 
are  amended  as  set  forth  below: 

The  authority  citation  for  48  CFR 
parts  7. 11,  and  37  continues  to  read  as 
follows: 

Awthority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  7— ACQUISmON  PLANNING 

2.  Section  7.000  is  amended  in 
paragraph  (b)  by  removing  the  word 
"and";  in  paragraph  (c)  by  removing  the 
period  at  the  end  of  the  sentence  and 
inserting  in  its  place  ";  and";  and  by 
adding  paragraph  (d)  to  read  as  follows: 

§  7.000    Scope  of  part. 

*  •         •         *         • 

(d)  Determining  whether  functions  are 
inherently  governmental. 

3.  Section  7.103  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

7.103    Agency-h«8d  rBsponsibilities. 

*  •         *         •         * 

(p)  Ensuring  that  no  purchase  request 
is  initiated  or  contract  entered  into  that 
would  result  in  the  performance  of  an 
inherently  governmental  function  by  a 
contractor  and  that  all  contracts  are 
adequately  managed  so  as  to  ensure 
effective  ofRdal  control  over  contract 
performance. 

4.  Section  7.105  is  amended  by 
redesignating  paragraphs  (b)(9)  through 
(b)(19)  as  (b)(10)  through  Cb)(20)  and 
adding  a  new  (b)(9)  to  read  as  follows: 

7.105    Contents  of  written  acquisition 
plans. 

*  *         •         *         * 

(b)  *  •  * 

(9)  Inherently  governmental  functions. 
Address  the  consideration  given  to 
OFPP  Policy  Letter  92-1  (see  subpart 
7.5). 

5.  Subpart  7.5  is  added  to  read  as 
follows: 


SuPC-- 

"  7.5— inherently  Govemntentai 

7.500 
7.501 
7.502 
7.503 

Scope  of  subpart. 
Definition. 
Applicability. 
Policy. 

Subpart  7.5 — Inherently  Governmental 
Functions 

7.500  Scope  of  subpart 

The  piupose  of  this  subpart  is  to 
prescribe  policies  and  procedures  to 
ensure  that  inherently  governmental 
functions  are  not  pwrformed  by 
contractors.  It  implements  the  policies 
of  Office  of  Federal  Procurement  Policy 
(OFPP)  Policy  Letter  92-1,  Inherently 
Governmental  Functions. 

7.501  Oeflnttlon. 

Inherently  governmental  function 
means,  as  a  matter  of  policy,  a  function 
that  is  so  intimately  related  to  the  public 
interest  as  to  mandate  performance  by 
Government  employees.  This  definition 
is  a  policy  determination,  not  a  legal 
determination.  An  inherently 
governmental  function  includes 
activities  that  require  either  the  exercise 
of  discretion  in  applying  Government 
authority,  or  the  making  of  value 
judgments  in  making  decisions  for  the 
Government.  Governmental  functions 
normally  fall  into  two  categories:  the  act 
of  governing,  i.e.,  the  discretionary 
exercise  of  Government  authority,  and 
monetary  transactions  and  entitlements. 

(a)  An  inherently  governmental 
function  involves,  among  other  things, 
the  interpretation  and  execution  of  the 
laws  of  the  United  States  so  as  to — 

(1)  Bind  the  United  States  to  take  or 
not  to  take  some  action  by  contract, 
policy,  regulation,  authorization,  order, 
or  otherwise; 

(2)  Determine,  protect,  and  advance 
United  States  economic,  political, 
territorial,  property,  or  other  interests  by 
military  or  diplomatic  action,  civil  or 
criminal  judicial  proceedings,  contract 
management,  or  otherwise; 

(3)  Significantly  affect  the  life,  liberty, 
or  property  of  private  persons; 

(4)  Commission,  appoint,  direct,  or 
control  officers  or  employees  of  the 
United  States;  or 

(5)  Exert  ultimate  control  over  the 
acquisition,  use,  or  disposition  of  the 
property,  real  or  personal,  tangible  or 
intangible,  of  the  United  States, 
including  the  collection,  control,  or 
disbursement  of  Federal  funds. 

(b)  Inherently  governmental  functions 
do  not  normally  include  gathering 
information  for  or  providing  advice, 
opinions,  recommendations,  or  ideas  to 
Government  officials.  They  also  do  not 
include  functions  that  are  primarily 
ministerial  and  internal  in  nature,  such 
as  building  security,  mail  operations, 
operation  of  cafeterias,  housekeeping, 
facilities  operations  and  maintenance, 
warehouse  operations,  motor  vehicle 
fleet  management  operations,  or  other 
routine  electrical  or  mechanical 


services.  The  list  of  commercial 
activities  included  in  the  attachment  to 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-76  is  an 
authoritative,  nonexclusive  list  of 
functions  which  are  not  inherently 
govenmiental  functions. 

7.502  Applicability. 

The  requirements  of  this  subpart 
apply  to  all  contracts  for  services.  This 
subpart  does  not  apply  to  services 
obtained  through  either  personnel 
appointments,  advisory  committees,  or 
personal  services  contracts  issued  under 
statutory  authority. 

7.503  Policy. 

(a)  Contracts  shall  not  be  used  for  the 
performance  of  inherently  governmental 
functions. 

(b)  Agency  decisions  which  determine 
whether  a  function  is  or  is  not  an 
inherently  governmental  function  may 
be  reviewed  and  modified  by 
appropriate  Office  of  Management  and 
Budget  officials. 

(c)  The  following  is  a  list  of  examples 
of  functions  considered  to  be  inherently 
governmental  functions  or  which  shall 
be  treated  as  such.  This  list  is  not  all 
inclusive: 

(1)  The  direct  conduct  of  criminal 
investigations. 

(2)  The  control  of  prosecutions  and 
performance  of  adjudicatory  functions 
other  than  those  relating  to  arbitration 
or  other  methods  of  alternative  dispute 
resolution. 

(3)  The  command  of  military  forces, 
especially  the  leadership  of  military 
personnel  who  are  members  of  the 
combat,  combat  support,  or  combat 
service  support  role. 

(4)  The  conduct  of  foreign  relations 
and  the  determination  of  foreign  policy. 

(5)  The  determination  of  agency 
policy,  such  as  determining  the  content 
and  application  of  regulations,  among 
other  things. 

(6)  The  determination  of  Federal 
program  priorities  for  budget  requests. 

(7)  The  direction  and  control  of 
Federal  employees. 

(8)  The  direction  and  control  of 
intelligence  and  counter-intelligence 
operations. 

(9)  The  selection  or  non-selection  of 
individuals  for  Federal  Government 
employment,  including  the  interviewing 
of  individuals  for  employment. 

(10)  The  approval  of  position 
descriptions  and  performance  standards 
for  Federal  employees. 

(11)  The  determination  of  what 
Government  property  is  to  be  disposed 
of  and  on  what  terms  (although  an 
agency  may  give  contractors  authority  to 
dispose  of  property  at  prices  within 
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specified  ranges  and  subject  to  other 
reasonable  conditions  deemed 
appropriate  by  the  agency). 

(12)  In  Federal  procurement  activities 
with  respect  to  prime  contracts — 

(i)  Determining  what  supplies  or 
services  are  to  be  acquired  by  the 
Government  (although  an  agency  may 
give  contractors  authority  to  acquire 
supplies  at  prices  within  specified 
ranges  and  subject  to  other  reasonable 
conditions  deemed  appropriate  by  the 
agency); 

(ii)  Participating  as  a  voting  member 
on  any  source  selection  boards; 

(iii)  Approving  any  contractual 
documents,  to  include  docimients 
defining  requirements,  incentive  plans, 
and  evaluation  criteria; 

(iv)  Awarding  contracts; 

(v)  Administering  contracts  (including 
ordering  changes  in  contract 
performance  or  contract  quantities, 
taking  action  based  on  evaluations  of 
contractor  performance,  and  accepting 
or  rejecting  contractor  products  or 
services); 

(vi)  Terminating  contracts; 
'  (vii)  Determining  whether  contract 
costs  are  reasonable,  allocable,  and 
allowable;  and 

(viii)  Participating  as  a  voting  member 
on  performance  evaluation  boards. 

(13)  The  approval  of  agency  responses 
to  Freedom  of  Information  Act  requests 
(other  than  routine  responses  that, 
because  of  statute,  regulation,  or  agency 
policy,  do  not  require  the  exercise  of 
judgment  in  determining  whether 
documents  are  to  be  released  or 
withheld),  and  the  approval  of  agency 
responses  to  the  administrative  appeals 
of  denials  cf  Freedom  of  Information 
Act  requests. 

(14)  The  conduct  of  Administrative 
hearings  to  determine  the  eligibility  of 
any  person  for  a  security  clearance,  or 
involving  actions  that  affect  matters  of 
personal  reputation  or  eligibility  to 
peulicipate  in  Government  programs. 

(15)  The  approval  of  Federal  licensing 
actions  and  inspections. 

(16)  The  determination  of  budget 
policy,  guidance,  and  strategy. 

(17)  The  collection,  control,  and 
disbursement  of  fees,  royalties,  duties, 
fines,  taxes,  and  other  public  funds, 
unless  authorized  by  statute,  such  as  31 
U.S.C.  952  (relating  to  private  collection 
contractors)  and  31  U.S.C.  3718  (relating 
to  private  attorney  collection  services), 
but  not  including — 

(i)  Collection  of  fees,  fines,  penalties, 
costs,  or  other  charges  from  visitors  to 
or  patrons  of  mess  halls,  post  or  base 
exchange  concessions,  national  parks, 
and  similar  entities  or  activities,  or  from 
other  persons,  where  the  amount  to  be 
collected  is  easily  calculated  or 


predetermined  and  the  funds  collected 
can  be  easily  controlled  using  standard 
case  management  techniques;  and 
(ii)  Routine  voucher  and  invoice 
examination. 

(18)  The  control  of  the  treasury 
accounts. 

(19)  The  administration  of  public 
trusts. 

(20)  The  drafting  of  Congressional 
testimony,  responses  to  Congressional 
correspondence,  or  agency  responses  to 
audit  reports  from  the  Inspector 
General,  the  General  Accounting  Office, 
or  other  Federal  audit  entity. 

(d)  The  following  is  a  list  of  examples 
of  functions  generally  not  considered  to 
be  inherently  governmental  functions. 
However,  certain  services  and  actions 
that  are  not  considered  to  be  inherently 
governmental  functions  may  approach 
being  in  that  category  because  of  the 
nature  of  the  function,  the  manner  in 
which  the  contractor  jjerforms  the 
contract,  or  the  manner  in  which  the 
Government  administers  contractor 
performance.  This  list  is  not  all 
inclusive: 

(1)  Services  that  involve  or  relate  to 
budget  preparation,  including  workload 
modeling,  fact  finding,  efficiency 
studies,  and  should-cost  analyses,  etc. 

(2)  Services  that  involve  or  relate  to 
reorganization  and  planning  activities. 

(3)  Services  that  involve  or  relate  to 
analysis,  feasibility  studies,  and  strategy 
options  to  be  used  by  agency  personnel 
in  developing  policy. 

(4)  Services  that  involve  or  relate  to 
the  development  of  regulations. 

(5)  Services  that  involve  or  relate  to 
the  evaluation  of  another  contractor's 
performance. 

(6)  Services  in  support  of  acquisition 
planning. 

(7)  Contractors  providing  assistance  in 
contract  management  (such  as  where  the 
contractor  might  influence  official 
evaluations  of  other  contractors). 

(8)  Contractors  providing  technical 
evaluation  of  contract  proposals. 

(9)  Contractors  providing  assistance  in 
the  development  of  statements  of  work. 

(10)  Contractors  providing  support  in 
preparing  responses  to  Freedom  of 
Information  Act  requests. 

(11)  Contractors  working  in  any 
situation  that  permits  or  might  permit 
them  to  gain  access  to  confidential 
business  information  and/or  any  other 
sensitive  information  (other  than 
situations  covered  by  the  Defense 
Industrial  Security  Program  described  in 
4.402(b)). 

(12)  Contractors  providing 
information  regarding  agency  policies  or 
regulations,  such  as  attending 
conferences  on  behalf  of  an  agency, 
conducting  commimity  relations 


campaigns,  or  conducting  agency 
training  courses. 

(13)  Contractors  participating  in  any 
situation  where  it  might  be  assumed 
that  they  are  agency  employees  or 
representatives. 

(14)  Contractors  participating  as 
technical  advisors  to  a  source  selection 
board  or  participating  as  voting  or 
nonvoting  members  of  a  soiut^e 
evaluation  board. 

(15)  Contractors  serving  as  arbitrators 
or  providing  alternative  methods  of 
dispute  resolution. 

(16)  Contractors  constructing 
buildings  or  structiu-es  intended  to  be 
secure  from  electronic  eavesdropping  or 
other  penetration  by  foreign 
governments. 

(17)  Contractors  providing  inspection 
services. 

(18)  Contractors  providing  legal 
advice  and  interpretations  of  regulations 
and  statutes  to  Government  officials. 

(19)  Contractors  providing  special 
non-law  enforcement,  security  activities 
that  do  not  directly  involve  criminal 
investigations,  such  as  prisoner 
detention  or  transport  and  non-military 
national  security  details. 

(e)  Agency  implementation  shall 
include  procedures  requiring  the  agency 
head  or  designated  requirements  officiad 
to  provide  the  contracting  officer, 
concurrent  with  transmittal  of  the 
statement  of  work  (or  any  modification 
thereof),  a  written  determination  that 
none  of  the  functions  to  be  performed 
are  inherently  governmental.  This 
assessment  should  place  emphasis  on 
the  degree  to  which  conditions  and  facts 
restrict  the  discretionary  authority, 
decision-making  responsibility,  or 
accountability  of  Government  officials 
using  contractor  services  or  work 
products.  Disagreements  regarding  the 
determination  uall  be  resolved  in 
accordance  with  agency  procedures 
before  issuance  of  a  solicitation. 

PART  11— DESCRIBING  AGENCY 
NEEDS 

6.  Section  11.105  is  added  to  read  as 
follows: 

11.105    Purchase  descriptions  for  service 
contracts. 

In  drafting  purchase  descriptions  for 
service  contracts,  agency  requiring 
activities  shall  ensiu^  that  iiiherently 
governmental  functions  (see  subpart  7.5) 
are  not  assigned  to  a  contractor.  These 
piuxihase  descriptions  shall 

(a)  Reserve  final  determination  for 
Government  officials; 

(b)  Require  proper  identification  of 
contractor  personnel  who  attend 
meetings,  answer  Government 
telephones,  or  work  in  situations  where 


IfiW  Federal  Register  /  Vol.  61.  No.  18  /  Friday.  January  26,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  18  /  Friday.  January  26,  1996  /  Rules  and  Regulations  2631 


UMI 


their  actions  could  be  construed  as  acts 
of  Government  officials  unless,  in  the 
judgment  of  the  agency,  no  harm  can 
come  from  failing  to  identify 
themselves;  and 

(c)  Require  suitable  marking  of  all 
docuiments  or  reports  produced  by 

rnnf  rartnr<; 

PART  3r-^tRVICE  CONTRACTING 

7.  Section  37.102  is  revised  to  read  as 
follows: 

37.102    Policy. 

(a)  Agencies  shall  generally  rely  on 
the  private  sector  for  commercial 
services  (see  OMB  Circular  No.  A-76, 
Performance  of  Commercial  Activities 
and  subpart  7.3). 

(b)  Agencies  shall  not  award  a 
contract  for  the  performance  of  an 
inherently  governmental  function  (see 
subpart  7.5). 

(c)  Non-personal  service  contracts  are 
proper  under  general  contracting 
authority. 

8.  Section  37.114  is  added  to  read  as 
follows: 

37. 1 1 4    Special  •c<|uisltlon  requlrtntants. 

Contracts  for  services  which  require 
the  contractor  to  provide  advice, 
opinions,  recommendations,  ideas, 
reports,  analyses,  or  other  work 
products  have  the  potential  for 
influencing  the  authority, 
accountability,  and  responsibilities  of 
Government  officials.  These  contracts 
require  special  management  attention  to 
ensure  that  they  do  not  result  in 
performance  of  inherently  governmental 
functions  by  the  contractor  and  that 
Government  officials  properly  exercise 
their  authority.  Agencies  must  ensure 
that— 

(a)  A  sufficient  number  of  quaUfied 
Government  employees  are  assigned  to 
oversee  contractor  activities,  especially 
those  that  involve  support  of 
government  policy  or  decision  making. 
During  performance  of  service  contracts, 
the  functions  being  performed  shall  not 
be  changed  or  expanded  to  become 
inherently  governmental. 

(b)  A  greater  scrutiny  and  an 
appropriate  enhanced  degree  of 
management  oversight  is  exercised 
when  contracting  for  functions  that  are 
not  inherently  governmental  but  closely 
support  the  performance  of  inherently 
governmental  functions  (see  7.503(c)). 

(c)  All  contractor  personnel  attending 
meetings,  answering  Government 
telephones,  and  working  in  other 
situations  where  their  contractor  status 
is  not  obvious  to  third  parties  are 
required  to  identify  themselves  as  such 
to  avoid  creating  an  impression  in  the 
minds  of  members  of  the  public  or 


Congress  that  they  are  Government 
officials,  unless,  in  the  judgment  of  the 
agency,  no  harm  can  come  from  failing 
to  identify  themselves.  They  must  also 
ensiue  that  all  docimients  or  reports 
produced  by  contractors  are  suitably 
marked  as  contractor  products  or  that 
contractor  participation  is  appropriately 
disclosed. 

[FR  Doc.  96-1015  Filed  1-25-96;  8:45  am] 
BILLMQ  COOC  HM-EP-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8. 51,  and  52 

[FAC  90-37;  FAR  Cas*  91-108;  ItMfi  iq 

BIN  9000-AF71 

Federal  Acquisition  Regulation;  Javlts- 
Wagner-O'Day  Program  (JWOD) 

AQENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  amending  the 
Federal  Acquisition  Regulation  (FAR)  to 
clarify  that  the  Government's  obligation 
to  purchase  items  from  statutorily 
mandated  sources  of  supply  also  applies 
when  contractors  purchase  items  for 
Government  use.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30,  1993. 
EFFECTIVE  DATE:  March  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building. 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37.  FAR  case  91- 
108.Q02 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  14454.  March 
28.  1994.  The  rule  amended  FAR  Parts 
8.  51.  and  52  to  clarify  that  the  statutory 
obligation  for  Government  agencies  to 
purchase  certain  items  from  the 
Committee  for  Purchase  from  People 
Who  are  Blind  or  Severely  Disabled  also 


applies  when  contractors  purchase 
items  for  Government  use. 

Five  substantive  comments  from  three 
sources  were  received  during  the  public 
comment  period.  Clarifying  revisions 
have  been  made  to  §§  51.101(c)  and 
52.208-9  of  the  rule  as  a  result  of  the 
public  comments. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.,  because  it  merely  clarifies  that 
contractors  must  purchase  certain  items 
from  the  same  statutorily  mandated 
sources  that  Government  agencies  are 
required  to  use.  when  a  contractor  is 
performing  an  agency's  supply  function. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  8,  51, 
and  52 

Government  procurement. 

Dated:  January  11, 1996. 
Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore.  48  CFR  parts  8.  51.  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8.  51,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  488(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PARTS— REQUIRED  SOURCES  C' 
SUPPLIES  AND  SERVICES 

2.  Section  8.001  is  amended  by 
revising  paragraphs  (a)(2)  (ii)  and  (iii) 
and  adding  paragraph  (c)  to  read  as 
follows: 

8.001    Priorities  for  use  of  Government 
supply  sources. 

(a)  •   •   • 

(2)«   •   • 

(ii)  Mandatory  Federal  Supply 
Schedules  (see  subpart  8.4); 

(iii)  Optional  use  Federal  Supply 
Schedules  (see  subpart  8.4);  and 
***** 

(c)  The  statutory  obligation  for 
Government  agencies  to  satisfy  their 


requirements  for  supplies  available  from 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  also  applies  when  contractors 
purchase  the  supply  items  for 
Government  use. 

3.  Section  8.003  is  added  to  read  as 
follows: 

8.003    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.208-9.  Contractor  Use  of 
Mandatory  Sources  of  Supply,  in 
solicitations  and  contracts  which 
require  a  contractor  to  purchase  supply 
items  for  Government  use  that  are 
available  from  the  Committee  for 
Purchase  from  People  Who  Are  Blind  or 
Severely  Disabled.  The  contracting 
officer  shall  identify  in  the  contract 
schedule  the  items  v/hich  must  be 
purchased  from  a  mandatory  source  and 
the  specific  source. 

C4RT51— USE  OF  GOVERNMENT 
'^0  JRCES  BY  CONTRACTORS 

4.  Section  51.101  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

51.101  Policy. 

*         »         *         *         « 

(c)  Contracting  officers  shall  authorize 
contractors  purchasing  supply  items  for 
Govemmerrt  use  that  are  available  from 
the  Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
(see  subpart  8.7)  to  purchase  such  items 
from  the  Defense  Logistics  Agenty 
(DLA).  the  General  Services 
Administration  (GSA),  and  the 
Department  of  Veterans  Affairs  (VA)  if 
they  are  available  from  these  agencies 
through  their  distribution  facilities. 
Mandatory  supplies  that  are  not 
available  from  DLA/GSA/VA  shall  be 
ordered  through  the  appropriate  central 
nonprofit  agency  (see  52.208-9(c)). 

5.  Section  51.102  is  amended  in  the 
first  sentence  of  the  introductory  text  of 
paragraph  (a)  by  inserting  after  the  word 
"sources"  the  phrase  "in  accordance 
with  51.101  (a)  or  (b),";  adding  a  new 
second  sentence;  and  revising  paragraph 
(c)(3)  to  read  as  follows: 

51.102  Auttiorization  to  use  Government 
supply  sources. 

(a)  *   *   *  A  written  finding  is  not 
required  when  authorizing  use  of  the 
Government  supply  sources  in 
accordance  with  51.101(c).  *  •  * 

***** 

(c)*  *   * 

(3)  Approval  for  the  contractor  to  use 
Department  of  Veterans  Affairs  (VA) 
supply  sources  from  the  Deputy     " 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (Code  90),  Office 
of  Acquisition  and  Materiel 


Management,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420; 


PART  32- 
ANDCON- 


SOLiCi' 
•RAC"  C 


ON  PROVISIONS 


6.  Section  52.208-9  is  added  to  read 
as  follows: 

52  208-9    Contractor  Use  of  Mandatory 

Sources  of  Supply. 

As  prescribed  in  8.003,  insert  the 
following  clause: 

Contractor  Use  Of  Mandatory  Sources  Of 
Supply  (Mar  1996) 

(a)  Certain  supplies  to  be  provided  under 
this  contract  for  use  by  the  Government  are 
required  by  law  to  be  obtained  from  the 
Committee  for  Purchase  from  People  Who 
Are  Blind  or  Severely  Disabled  (Javits- 
Wagner-O"  Day  Act  ()WQD)  (41  U.S.C.  48)). 
Additionally,  certain  of  these  supplies  are 
available  from  the  Defense  Logistics  Agency 
(DLA),  the  General  Services  Administration 
(GSA),  or  the  Department  of  Veterans  Affairs 
(VA).  The  Contractor  shall  obtain  mandatory 
supplies  to  be  provided  for  Government  use 
under  this  contract  from  the  specific  sources 
indicated  in  the  contract  schedule. 

(b)  The  Contractor  shall  immediately  notify 
the  Contracting  Officer  if  a  mandatory  source 
is  unable  to  provide  the  supplies  by  the  time 
required,  or  if  the  quality  of  supplies 
provided  by  the  mandatory  source  is 
unsatisfactory.  The  Contractor  shall  not 
purchase  the  supplies  from  other  sources 
until  the  Contracting  Officer  has  notified  the 
Contractor  that  the  mandatory  source  has 
authorized  purchase  from  other  sources. 

(c)  Price  and  delivery  information  for  the 
mandatory  supplies  is  available  from  the 
Contracting  Officer  for  the  supplies  obtained 
through  the  DLA/GSA/VA  distribution 
facilities.  Fqr  mandatory  supplies  that  are  not 
available  from  DLA/GSA/VA,  price  and 
delivery  information  is  available  from  the 
appropriate  central  nonprofit  agency. 
Payments  shall  be  made  directly  to  the 
source  making  delivery.  Points  of  contract  for 
JWOD  central  nonprofit  agencies  are: 

(1)  National  Industries  for  the  Blind  (NIB) 

1901  North  Beauregard  Street,  Suite  200 
Alexandria,  VA  22311-1705  (703)  998- 
0770 

(2)  NISH,  2235  Cedar  Lane,  Vienna.  VA 

22182-5200 (703) 560-6800 

(End  of  clause) 

[FR  Doc.  96-1016  Filed  1-25-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  9 

[FAC  90-37;  FAR  Cases  93-301  and  93- 
306;  Item  III] 

PIN  9000-AF40 

Federal  Acquisition  Regulation;  Made 
In  America  Labels/Unfair  Trade 
Practices 

agency:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  sections  201  and  202  of  the 
Defense  Production  Act.  Section  201 
directs  that  the  FAR  be  amended  to 
address  the  responsibility  of  contractors 
who  engage  in  unfair  trade  practices  as 
defined  in  section  201.  Section  202 
directs  that  the  FAR  be  amended  to 
address  the  responsibility  of  persons 
that  intentionally  affix  a  label  bearing  a 
fraudulent  "Made  in  America" 
inscription  to  a  product  sold  in  or 
shipped  to  the  United  States.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993. 
EFFECTIVE  DATE:  January  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  De  Stefano  (202)  501-1758  in 
reference  to  these  combined  FAR  cases. 
For  general  information,  contact  the 
FAR  Secretariat,  Room  4037,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-37,  FAR 
cases  93-301  and  93-306. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  implements  the 
requirements  of  sections  201  and  202  of 
the  Defense  Production  Act.  Section  201 
of  the  Defense  Production  Act  (Public 
Law  102-558)  provides  that  any 
contractor  who  has  engaged  in  unfair 
trade  practices  may  be  found  to  lack 
such  business  integrity  to  affect  the 
contractor's  responsibility  to  perform  a 
Government  contract  or  subcontract. 
Section  201  defines  "unfair  trade 


Jb.i. 
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practices"  as  the  commission  by  a 
contractor  of  any  of  the  following  acts: 
(1)  A  violation  of  Section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337).  as 
determined  by  the  International  Trade 
Conmiission  (2)  A  violation,  as 
determined  by  the  Secretary  of 
Commerce,  of  any  agreement  of  the 
group  known  as  the  "Coordination 
Committee"  for  purposes  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
App.  2401.  et  seq.)  or  any  similar 
bilateral  or  multilateral  export  control 
agreement,  or  (3)  A  knowingly  false 
statement  regarding  a  material  element 
of  a  certification  concerning  the  foreign 
content  of  an  item  of  supply,  as 
determined  by  the  Secretary  of  the 
Dep>artment  or  the  head  of  the  agency  to 
which  such  certificate  was  furnished. 
Section  201  mandates  that  this 
statement  of  public  contract  law  policy 
be  implemented  by  amending  FAR 
subpart  9.4,  not  later  than  270  days  after 
the  date  of  enactment  of  the  Defense 
Production  Act  {October  28.  1992). 

Section  202  of  the  Defense  Production 
Act  (Public  Law  102-558)  provides  that 
any  person  determined  to  have 
intentionally  affixed  a  label  bearing  a 
"Made  in  America"  inscription  (or  any 
inscription  having  the  same  meaning)  to 
a  product  sold  in  or  shipped  to  the 
United  States,  when  such  product  was 
not  made  in  the  United  States,  may  be 
found  to  lack  business  integrity  or 
business  honesty  to  such  a  degree  as  to 
affect  their  responsibility  to  perform  a 
Federal  contract  or  subcontract.  Section 
202  mandates  that  this  statement  of 
policy  be  implemented  by  amending 
FAR  Subpart  9.4  (Debarment, 
Suspension,  and  Ineligibility)  not  later 
than  270  days  (July  28,  1993)  after  the 
date  of  enactment  of  the  Defense 
Production  Act  (October  28,  1992). 

A  combined  interim  rule  was 
published  in  the  Federal  Register  at  59 
FR  11368  on  March  10.  1994.  Two 
sources  submitted  public  comments.  No 
changes  were  made  as  a  result  of  those 
comments. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  FlexibiHty  Act,  5  U.S.C.  601, 
et  seq.,  because  the  rule  only  applies  to 
entities  who  engage  in  unfair  trade 
practices  or  who  intentionally  affix 
fraudulent  "Made  in  America"  labels  to 
products  sold  in  or  shipped  to  the 
United  States. 


day    January  26.  1996  /  Rules  and  Regulations  2fi' 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  pubhc 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  9 

Government  procurement. 

Dated:  January  11,  1996. 
Edward  C  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  part  9,  which  was 
pubUshed  at  59  FR  11371,  March  10, 
1994,  (FAC  90-20,  Item  II)  is  adopted  as 
a  final  rule  without  change. 

The  authority  citation  for  48  CFR  part 
9  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

(FR  Doc.  96-1017  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  9  and  52 

[FAC  90-37;  FAR  Case  92-615;  Item  IV] 

RIN  9000-AF57 

Federal  Acquisition  Regulation; 
Debarment  and  Suspension  Certificate 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
add  tax  evasion  as  a  cause  for 
consideration  for  suspension  or 
debarment.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  September  30, 1993. 
EFFECTIVE  DATE:  March  26,  1996. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  De  Stefano  at  (202)  501-1758 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building. 
Washington,  DC  20405,  (202)  501-^755. 
Please  cite  FAC  90-37,  FAR  case  92- 
615. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Twentieth  Report  by  the 
Committee  on  Government  Operations 
entitled  "Coins,  Contracting,  and 
Chicanery:  Treasury  and  Justice 
Departments  Fail  to  Coordinate"  dated 
May  27, 1992,  among  other  things, 
stated  that  there  was  a  very  real 
possibility  that  the  U.S.  Government  did 
business  with  a  man  indicted  as  being 
one  of  the  biggest  tax  evaders  in  history. 
In  order  to  prevent  this  from  happening 
in  the  future,  a  revision  to  the  FAR  was 
proposed  to  address  tax  evasion. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  58  FR  63494  on 
December  1,  1993.  Four  sources 
submitted  public  comments.  No  changes 
were  made  as  a  result  of  those 
comments. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  offerors  already  must 
certify  whether  they  have  been 
convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  a  list  of 
offenses.  This  rule  will  add  "tax 
evasion"  to  the  existing  certification,  as 
well  as  to  the  list  of  offenses  for  which 
contractors  may  be  suspended  or 
debarred  from  Federal  contracts. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501 ,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  9  and 
52 

Government  procurement. 


Dated:  January  11. 1996. 
Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Parts  9  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  9  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

DART  9— CONTRACTOR 
QUALIFICATIONS 

9.406-2    ,.A.mended] 

2.  Section  9.406-2  is  amended  in 
paragraph  (a)(3)  by  inserting  "tax 
evasion,"  after  "false  statements,". 

9.407-2    [Amended] 

3.  Section  9.407-2  is  amended  in 
paragraph  (a)(3)  by  inserting  "tax 
evasion,"  after  "false  statements,". 

SAH-  52  ~SOL>C|f  ATiON  PROVISIONS 

AND  CONTRACT  CLAUSES 

52.209-5     [Amenoed] 

4.  Section  52.ZU9-5  is  amended  by 
revising  the  clause  date  to  read  "(MAR 
1996)";  and  in  paragraph  (a)(l)(i)(B)  by 
inserting  "tax  evasion,"  after  "false 
statements". 

52.212-3     [A-^e"ciec] 

5.  Section  52.212-3  is  amended  by 
revising  the  date  of  the  provision  to  read 
"(MAR  1996)";  and  in  paragraph  (h)(2) 
by  adding  "tax  evasion,"  eifter  "false 
statements,". 

[FR  Doc.  96-1018  Filed  1-25-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
.ADMINiSTRATiON 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15  ana  52 

,Fa:  9C^-3''    f'AR  Case92-C^Q   Item  v] 

RtN  9CX»  AF-- 

f^ederai  Acquisition  Regulation; 
Nonprofit  Institutions  Clause 

P'-esciption 

AGENCieS:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 


Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR). 
These  changes  revise  the  prescriptions 
for  use  of  the  clauses.  Termination  of 
Defined  Benefit  Pension  Plans  and 
Reversion  or  Adjustment  of  Plans  for 
Postretirment  Benefits  Other  Than 
Pensions  (PRB),  and  also  claxifies  the 
language  of  the  clauses.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
E.xecutive  Order  12866,  dated 
September  30,  1993. 
EFFECTIVE  DATE:  March  26, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37,  FAR  case  92- 
010. 

Supplementary  INFORMATION: 

\    Bar k'^niund 

Ine  wording  of  the  prescriptions  at 
15.804-8(e)  and  (f|  currently  implies 
that  the  clauses  at  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  and  52.215-39,  Reversion  or 
Adjustment  of  Plans  for  Postretirement 
Benefits  Other  Than  Pensions,  should 
also  be  used  in  solicitions  and  contracts 
with  noncommercial  organizations.  The 
clauses  refer  to  the  cost  principles 
applicable  to  commercial  organizations 
in  FAR  subpart  31.2,  whereas  OMB 
Circulars  A-21.  A-87  and  A-122 
contain  the  cost  principles  governing 
contracts  with  noncommercial 
organizations.  In  addition,  the 
prescriptions  currently  contain 
dissimilar  criteria  concerning  the  use  of 
the  clauses  in  preaward  or  postaward 
cost  situations.  The  revisions  to  the 
prescriptions  at  15.804-8(e)  and  (f) 
correct  these  inconsistencies  and  clarify 
when  the  clauses  at  52.215-27  and 
52.215-39  should  be  used.  Additional 
revisions  to  the  clauses  clarify  the 
requirements  specified  in  them.  A 
proposed  rule  was  pubhshed  in  the 
Federal  Register  at  59  FR  16389,  April 
6,  1994.  Three  pubhc  comments  were 
received.  No  changes  were  made  as  a 
result  of  those  comments. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  601, 
et  seq.,  because  most  contracts  awarded 


to  small  businesses  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  It  is 
estimated  that  the  number  of  contract 
actions  awarded  to  small  businesses 
which  require  the  submission  of  cost  or 
pricing  data  average  less  than  1  percent 
of  the  total  number  of  small  business 
actions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subiects  in  48  CFR  Parts  15  and 
52 

Government  procurement. 

Dated:  January  11,  1996. 

Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Parts  15  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  15  and  52  continue  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

2.  Section  15.804-8  is  amended  by 
revising  paragraphs  (e)  and  (f);  and  in 
paragraph  (g)  by  removing  the  word 
"certified".  The  revised  text  reads  as 
follows: 

15.804-8    Contract  clauses  and  solicitation 
provisions. 

»         *         »         •         * 

(e)  Termination  of  defined  benefit 
pension  plans.  The  contracting  officer 
shall  insert  the  clause  at  52.215-27, 
Termination  of  Defined  Benefit  Pension 
Plans,  in  solicitations  and  contracts  for 
which  it  is  anticipated  that  cost  or 
pricing  data  will  be  required  or  for 
which  any  preaward  or  postaward  cost 
determinations  will  be  subject  to  part 
31. 

(f)  Postretirement  benefit  funds.  The 
contracting  officer  shall  insert  the  clause 
at  52.215-39,  Reversion  or  Adjustment 
of  Plans  for  Postretirement  Benefits 
Other  Than  Pensions  (PRB).  in 
sohcitations  and  contracts  for  which  it 
is  anticipated  that  cost  or  pricing  data 
will  be  required  or  for  which  any 
preaward  or  postaward  cost 
determination  will  be  subject  to  part  31. 
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PART  52— SOLiCfTA^ION  cPGwiSJONb 
AND  CONTPAC'^  CLAUSES 

3.  Section  52.215-27  is  amended  by 
revising  the  clause  to  read  as  follows: 


j^fi«^*<«  ^»»*--^'*' 


n  P«i 


UMI 


PUn«    ^-iu  ISWJ 

.^ti  ^atnctor  shall  promptly  notify  the 
Contractiiig  Officer  in  writing  when  it 
determines  that  it  will  tenninate  a  defined 
benefit  pension  plan  or  otherwise  recapture 
such  pension  fund  assets.  If  pension  fund 
assets  revert  to  the  Contractor  or  are 
cx>astructively  received  by  it  under  a 
termination  or  otherwise,  the  Contractor  shall 
make  a  refund  or  gift  a  credit  to  the 
Government  for  its  equitable  share  of  the 
gross  amount  withdrawn.  The  Government's 
equitable  share  shall  reflect  the  Government's 
participation  in  pension  costs  through  those 
contracts  for  which  cost  or  pricing  data  (see 
15.804  of  the  Federal  Acquisition  Regulation 
(FAR))  were  submitted  or  which  are  subject 
to  PAR  Part  31.  The  Contractor  shall  include 
the  substance  of  this  clause  in  all 
subcontracts  under  this  contract  which  meets 
the  applicability  requirements  of  PAR 
15.804-8(e). 
(End  of  clause) 

4.  Section  52.215-39  is  amended  by 
revising  the  clause  to  read  as  follows: 

S2  2-S-39    R«v»rston  or  Adlustnwnt  Of 
^lan  s  'or  PostretlrwiMnt  Benefits  Other 


Rf-v^rsion  or  Adjustment  of  Plans  for 

r  i^-'iLrement  Benefits  Other  Than  Pensions 

(PRB)  (Mar  1996) 

The  Contractor  shall  promptly  notify  the 
Contracting  Officer  in  writing  when  it 
determines  that  it  will  terminate  or  reduce  a 
PRB  plan.  If  PRB  fund  assets  revert,  or  inure, 
to  the  Contractor  or  are  constructively 
received  by  it  under  a  plan  termination, 
reduction,  or  otherwise,  the  Contractor  shall 
make  a  refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of  any 
amount  of  previously  funded  PRB  costs 
which  revert  or  inure  to  the  Contractor.  Such 
equitable  share  shall  reflect  the  Government's 
previous  participation  in  PRB  costs  through 
those  contracts  for  which  cost  or  pricing  data 
(see  15.804  of  the  Federal  Acquisition 
Regulation  (FAR))  were  submitted  or  which 
are  subject  to  FAR  Part  31.  The  Contractor 
shall  include  the  substance  of  this  clause  in 
all  subcontracts  under  this  contract  which 
meet  the  applicability  requirements  of  FAR 
15.804-8(f). 
(End  of  clause) 
[FR  Doc.  96-1019  Filed  1-25-96;  8:45  am] 
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3fc P .^  q  '  Mb N T  Of  DEFENSE 

OENfcKA.  ^t-Ri^iCES 
■OMiNiS'-iTION 

s,  A  ■•■;,;.*<  i  __  AtHv^N-i  JTTCS  AND 

48CFR  -'.ir-  !5 

(f  AC  90-37;  PAR  Case  95-006;  KMn  VQ 

Fe«)t«^-ti  A   vj.-isrtJopi  Regulation;  Flekj 

PrtClTQ  -'UCHV"'- •  -^-xj-.jest 

AQENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Final  rule. 

SUKMARV:  The  Qvilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulatim  (FAR)  to 
clarify  internal  Government  procedures 
for  requesting  field  pricing  support. 
This  regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30.  1993. 
EFFECTIVE  DATE:  Marci  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4037.  GS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37.  FAR  case  95- 
006. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background 

This  final  rule  implements  a 
recommendation  of  the  Department  of 
Defense  Procurement  Process  Reform 
Process  Action  Team.  The  rule  clarifies 
that  contracting  officers  may  send  audit 
requests  directly  to  the  cognizant  audit 
office,  if  no  other  type  of  field  pricing 
support  is  required. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  ftt)m  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601.  et  seq.  (FAC  90-37,  FAR  case  95- 
006),  in  correspondence. 


C    i'-Hptrwork  Kpduition  .\ct 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  pubUc 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

List  of  subK*"  ts  tn  48  'TR  Part  15 

Government  procurement. 

Dated:  January  11, 1996. 
Edward  C.  Loeb. 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore.  48  CFR  Part  15  is  amended 
as  set  forth  below: 

PART  15- -CONTRACTING  BY 

NEGO-HAnON 

1.  ine  auLCiomy  citation  for  48  CFR 
Part  1 5  continues  to  read  as  follows: 

Authsrtty:  40  U.S.C.  466(0);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  15.805-5  is  amended  in 
paragraph  (c)(1)  by  revising  the  second 
sentence  to  read  as  follows: 

15  W>  5     ^'ieid  ortcinq  suoporf. 
«  ■  ■  .  . 

(C)  *  •  • 

(1)  *  •  *  If  an  audit  is  all  that  is 
needed,  the  contracting  officer  may 
initiate  an  audit  by  sending  the  request 
directly  to  the  cognizant  audit  office. 


[FR  Doc.  96-1020  Filed  1-25-96;  8:45  am] 
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DtPiR^MENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRA-^iON 

NATIONAL  AERONAUTICS  AND 
SD4CE  ADMINISTRATION 

48  CFR  ==<'-  15 

(FAC  90-37;  FAR  Case  92-002;  Item  VII] 

RIN  9000-AF74 

Federal  Acquisition  Regulation; 
Subcontract  Proposal  Audits 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 


Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
add  two  additional  examples  of  when 
field  pricing  support  audits  of 
subcontract  proposals  may  be 
appropriate.  This  regulatory  action  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  dated  September  30. 1993. 

EFFECTIVE  DATE:  March  26.  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  Olson,  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37,  FAR  case  92- 
002. 

SUPPLEMENTARY  INFORMATION: 
A.  Background         | 

An  amendment  to  the  FAR  was 
published  in  the  Federal  Register  at  59 
FR  14457.  March  28,  1994,  as  a 
proposed  rule  with  a  request  for 
comments.  Three  responses  were 
received.  Each  supported  the  proposed 
rule. 

H   Rt><:ul,ilnrv  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601. 
et  seq.,  because  most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and 
certified  cost  or  pricing  data  and  field 
pricing  support  are  not  required. 

C.  Paper\\iir  k  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  e(  seq. 

List  of  Subjects  in  48  CFR  Pari  1 3 

Government  procurement. 

Dated:  January  11.1996. 

Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Part  15  is  amended 
as  set  forth  below: 


PART  15— CONTRACTING  BY 
NEGOTIATION 

i.  The  auuionty  citation  for  48  CFR 
Part  15  continues  to  read  as  follows: 

Authority;  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  15.806-3  is  amended  in 
paragraph  (a)(3)  by  removing  "or";  in 
paragraph  (a)(4)  by  removing  the  period 
and  inserting  a  semicolon;  and  by 
adding  paragraphs  (a)  (5)  and  (6)  to  read 
as  follows; 

1 5.806-3     Field  pricing  reports, 
(a)  *   *    * 

(5)  The  contractor  or  higher  tier 
subcontractor  has  been  cited  for  having 
significant  estimating  system 
deficiencies  in  the  area  of  subcontract 
pricing,  especially  the  failure  to  perform 
adequate  cost  analyses  of  proposed 
subcontract  costs  or  to  perform 
subcontract  analyses  prior  to  negotiation 
of  the  prime  contract  with  the 
Government;  or 

(6)  A  lower  tier  subcontractor  has 
been  cited  as  having  significant 
estimating  system  deficiencies. 
***** 

[FR  Doc.  96-1021  Filed  1-25-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTSCS  Ar^C 
SPACE  ADMINISTRATION 

48  CFR  Partis 

[FAC  90-37;  FAR  Case  92-017;  Item  VIII] 

RIN  9000-AF79 

Federal  Acquisition  RegL.iation; 
Overhead  Should-Cost  Reviews 

AGENCIES:  Department  of  Defense  (DOD), 
(k'neral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
.Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  add  guidance  on 
overhead  should-cost  reviews.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 
EFFECTIVE  DATE:  March  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 


information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405.  (202)  501-4755. 
Please  cite  FAC  90-37.  FAR  case  92- 
017. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  amendment  to  FAR  15.810  was 
published  in  the  Federal  Register  at  59 
FR  16388,  April  6,  1994,  as  a  proposed 
rule  with  a  request  for  comments.  Six 
responses  were  received.  The  Councils' 
analysis  of  those  comments  did  not 
result  in  any  revisions  to  the  proposed 
rule  previously  published. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  contracts  awarded  to 
small  entities  rarely  are  subject  to 
program  or  overhead  should-cost 
reviews. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  15 

Government  procurement. 

Dated:  January  11, 1996. 

Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Part  15  is  amended 
as  set  forth  below: 

PART  15— CONTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Part  15  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  15.810  is  revised  to  read  as 
follows: 

15.810    Should-cost  review. 

15.810-1     General. 

(a)  Should-cost  reviews  are  a 
specialized  form  of  cost  analysis. 
Should-cost  reviews  differ  irom 
traditional  evaluation  methods.  During 
traditional  reviews,  local  contract  audit 


>A)Ab 
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and  contract  administration  personnel 
primarily  base  their  evaluation  of 
forecasted  costs  on  an  analysis  of 
historical  costs  and  trends.  In  contrast, 
should-cost  reviews  do  not  assume  that 
a  contractor's  historical  costs  reflect 
efficient  and  economical  operation. 
Instead,  these  reviews  evaluate  the 
economy  and  efficiency  of  the 
contractor's  existing  work  force, 
methods,  materials,  facilities,  operating 
systems,  and  management.  These 
reviews  are  accomplished  by  a  multi- 
functional team  of  Government 
contracting,  contract  administration, 
pricing,  audit,  and  engineering 
representatives.  The  objective  of  should- 
cost  reviews  is  to  promote  both  short 
and  long-range  improvements  in  the 
contractor's  economy  and  efficiency  in 
order  to  reduce  the  cost  of  performance 
of  Government  contracts.  In  addition,  by 
providing  rationale  for  any 
recommendations  and  quantifying  their 
imf>act  on  cost,  the  Government  will  be 
better  able  to  develop  reahstic  objectives 
for  negotiation. 

(b)  There  are  two  types  of  should-cost 
reviews — program  should-cost  review 
(see  15.810-2)  and  overhead  should-cost 
review  (see  15.810-3).  These  should- 
cost  reviews  may  be  performed  together 
or  independently.  The  scope  of  a 
should-cost  review  can  range  from  a 
large-scale  review  examining  the 
contractor's  entire  operation  (including 
plant-wide  overhead  and  selected  major 
subcontractors)  to  a  small-scale  tailored 
review  examining  specific  portions  of  a 
contractor's  operation. 

15.810-2    Program  should-cost  review. 

(a)  Program  should-cost  review  is 
used  to  evaluate  significant  elements  of 
direct  costs,  such  as  material  and  labor, 
and  associated  indirect  costs,  usually 
incurred  in  the  production  of  major 
systems.  When  a  program  should-cost 
review  is  conducted  relative  to  a 
contractor  proposal,  a  separate  audit 
report  on  the  proposal  is  required. 

(b)  A  program  should-cost  review 
should  be  considered,  particularly  in 
the  case  of  a  major  system  acquisition 
(see  part  34),  when — 

(1)  Some  initial  production  has 
already  taken  place; 

(2)  The  contract  will  be  awarded  on 
a  sole-source  basis; 

(3)  There  are  future  year  production 
requirements  for  substantial  quantities 
of  like  items; 

(4)  The  items  being  acquired  have  a 
history  of  increasing  costs; 

(5)  The  work  is  sufficiently  defined  to 
permit  an  effective  analysis  and  major 
changes  are  unlikely; 


(6)  Sufficient  time  is  available  to  plan 
and  conduct  the  should-cost  review 
adequately;  and 

(7)  Personnel  with  the  required  skills 
are  available  or  can  be  assigned  for  the 
duration  of  the  should-cost  review. 

(c)  The  contracting  officer  should 
decide  which  elements  of  the 
contractor's  operation  have  the  greatest 
potential  for  cost  savings  and  assign  the 
available  personnel  resources 
accordingly.  While  the  particular 
elements  to  be  analyzed  are  a  function 
of  the  contract  work  task,  elements  such 
as  manufacturing,  pricing  and 
accounting,  management  and 
organization,  and  subcontract  and 
vendor  management  are  normally 
reviewed  in  a  should-cost  review. 

(d)  In  acquisitions  for  which  a 
program  should-cost  review  is 
conducted,  a  separate  program  should- 
cost  review  team  report,  prepared  in 
accordance  with  agency  procedures,  is 
required.  Field  pricing  reports  are 
required  only  to  the  extent  that  they 
contribute  to  the  combined  team 
position.  The  contracting  officer  shall 
consider  the  findings  and 
recommendations  contained  in  the 
program  should-cost  review  team  report 
when  negotiating  the  contract  price. 
After  completing  the  negotiation,  the 
contracting  officer  shall  provide  the 
administrative  contracting  officer  (AGO) 
a  report  of  any  identified  uneconomical 
or  inefficient  practices,  together  with  a 
report  of  correction  or  disposition 
agreements  reached  with  the  contractor. 
"The  contracting  officer  shall  establish  a 
follow-up  plan  to  monitor  the  correction 
of  the  uneconomical  or  inefficient 
practices. 

(e)  When  a  program  should-cost 
review  is  planned,  the  contracting 
officer  should  state  this  fact  in  the 
acquisition  plan  (see  subpart  7.1)  and  in 
the  solicitation. 

1 5.81 0-3    OvMlMad  should-cost  review. 

(a)  An  overhead  should-cost  review  is 
used  to  evaluate  indirect  costs,  such  as 
fringe  benefits,  shipping  and  receiving, 
faciUties  and  equipment,  depreciation, 
plant  maintenance  and  security,  taxes, 
and  general  and  administrative 
activities.  It  is  normally  used  to  evaluate 
and  negotiate  a  forward  pricing  rate 
agreement  (FPRA)  with  the  contractor. 
When  an  overhead  should-cost  review  is 
conducted,  a  separate  audit  report  is 
required. 

(b)  The  following  factors  should  be 
considered  when  selecting  contractor 
sites  for  overhead  should-cost  reviews: 

(1)  Dollar  amount  of  Government 
business. 

(2)  Level  of  Government  participation. 


(3)  Level  of  noncompetitive 
Government  contracts. 

(4)  Volume  of  proposal  activity. 

(5)  Major  system  or  program. 

(6)  Mergers,  acquisitions,  takeovers. 

(7)  Other  conditions,  e.g.,  changes  in 
accounting  systems,  management,  or 
business  activity. 

(c)  The  objective  of  the  overhead 
should-cost  review  is  to  evaluate 
significant  indirect  cost  elements  in- 
depth,  identify  inefficient  and 
uneconomical  practices,  and 
recommend  corrective  action.  If  it  is 
conducted  in  conjunction  with  a 
program  should-cost  review,  a  separate 
overhead  should-cost  review  report  is 
not  required.  However,  the  findings  and 
recommendations  of  the  overhead 
should-cost  team,  or  any  separate 
overhead  should-cost  review  report, 
shall  be  provided  to  the  AGO.  The  AGO 
should  use  this  information  to  form  the 
basis  for  the  Government  position  in 
negotiating  a  FPRA  with  the  contractor. 
The  AGO  shall  establish  a  follow-up 
plan  to  monitor  the  correction  of  the 
imeconomical  or  inefficient  practices. 

[FR  Doc.  96-1022  Filed  1-25-96;  8:45  am] 
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Federal  Acquisition  Regulation,  SBA 
nesponslbllity,  Certificate  ot 
Competency  Requests 

agency:  Departiueui  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Gouncil  and  the  Defense 
Acquisition  Regulations  Goimcil  have 
agreed  on  a  final  riile  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
reflect  approval  authority  of  the  Small 
Business  Administration  (SBA)  regional 
offices  to  issue  Certificate  of 
Competency  (GOG)  Determinations  as 
provided  in  13  GFR  Part  125.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 


EFFECTIVE  DATE:  March  26.  1^96 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAG  90-37,  FAR  case  92- 
606. 

SUPPLEMENTARY  iNFORWATION: 

A.  Background 

FAR  19.602-2(b)(3)  currently  requires 
that  all  GOG  requests  over  $500,000  be 
forwarded  to  the  SBA  Central  Office  for 
a  decision  on  issuance.  The  issuance  of 
COC's  by  the  SBA  is  governed  by  13 
GFR  Part  125,  which  authorizes  regional 
SBA  offices  to  issue  COC's  within  their 
delegated  authority.  This  rule  merely 
reflects  existing  internal  SBA 
procedures. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAG  90-37,  FAR  case  92-606.  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
imder  44  U.S.G.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  1 9 

Government  procurement. 

Dated:  January  11, 1996. 
Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Part  19  is  amended 
as  set  forth  below: 

PART  ig— SMALL  BUSINESS 
PROGRAMS 

1.  The  authority  citation  for  48  CFR 
Part  19  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  19.602-2  is  amended  as 
follows: 

(a)  The  paragraph  designation  "(a)"  is 
removed; 


(b)  Paragraph  (b)  is  removed; 

(c)  Paragraph  (c)  is  redesignated  as  (d) 
and  revised;  and 

(d)  Paragraphs  (a)(1)  through  (a)(3)  are 
redesignated  as  (a),  (b),  and  (c), 
respectively. 

19.602-2    Issuing  or  oenying  a  certificate 
of  competency  !COC) 

*  *  M  «  * 

(d)  Notify  the  concern  and  the 
contracting  officer  that  the  COG  is 
denied  or  is  being  issued. 
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48  CFR  Parts  19  arc  52 

[FAC  90-37   FAR  Case  -.3-308;  Item  X] 

RIN  9OOO-AG70 

Federal  Acquis'tior  Requ'a*  :.-    Mentor 
Protege  Program 

agencies:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Interim  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Gouncil  have 
agreed  to  an  interim  rule  to  allow 
mentor  firms  under  the  Department  of 
Defense  Pilot  Mentor-Protege  Program  to 
be  granted  credit  toward  subcontracting 
goals  under  small  business 
subcontracting  plans  entered  into  with 
any  executive  agency.  The  rule  also  will 
permit  mentor  firms  to  award 
subcontracts  on  a  noncompetitive  basis 
to  protege  firms  under  Department  of 
Defense  or  other  contracts.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993. 
DATES:  Effective  Date:  January  26,  1996. 
Comment  Due  Date:  To  be  considered 
in  the  formulation  of  a  final  rule, 
comments  should  be  submitted  to  the 
address  given  below  on  or  before  March 
26,  1996. 

ADDRESSES:  Comments  should  be 
submitted  to:  General  Services 
.Administration,  FAR  Secretariat.  18th  & 
F  Streets  NW.,  Room  4037,  Washington, 
DC  2040.S. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  37,  FAR  case  93-308. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  implements  Section  814(c) 
of  Public  Law  102-190,  which  amended 
the  Small  Business  Act  at  15  U.S.C. 
637(d)(ll)  to  authorize  certain  costs 
incurred  by  a  mentor  firm  under  the 
Department  of  Defense  Mentor-Protege 
Program  to  be  credited  toward 
subcontracting  goals  for  awards  to  small 
disadvantaged  businesses.  This  rule  also 
further  implements  Section  831(f)(2)  of 
Public  Law  101-510  which  permits 
mentor  firms  to  award  subcontracts  on 
a  noncompetitive  basis  to  its  proteges 
under  Department  of  Defense  or  other 
contracts. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  revisions  apply  to  mentor 
firms  under  the  DOD  Pilot  Mentor- 
Protege  Program,  and  these  firms 
generally  are  not  small  entities.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  parts  will 
also  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.  (FAC  90-37.  FAR  case  93- 
308)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.G.  3501,  et 
seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA);  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that,  pursuant 
to  41  U.S.C.  418b,  urgent  and 
compelling  reasons  exist  to  publish  an 
interim  rule  prior  to  affording  the  public 
an  opportunity  to  comment.  However, 
public  comments  received  in  response 
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to  this  interim  rule  will  be  considered 
in  formulating  the  final  rule.  The  rule  is 
necessary  to  further  implement  Section 
814(c)  of  Public  Law  102-190.  which 
amended  the  Small  Business  Act  at  15 
U.S.C.  637(d)(ll)  to  authorize  certain 
costs  incurred  by  a  Department  of 
Defense  Mentor-Protege  Program  firm  to 
be  credited  toward  subcontracting  goals 
for  awards  to  small  disadvantaged 
businesses,  and  Section  831(f)(2)  of 
Public  Law  101-510  which  permits 
mentor  firms  to  award  subcontracts  on 
a  noncompetitive  basis  to  its  proteges 
under  Department  of  Defense  or  other 
contracts. 

!  ist  of  Subjects  in  48  CFR  Parts  19  and 


Government  procurement. 

Dated:  |anuary  11,  1996. 
Fdward  C  Loeb, 

Acting  Director.  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Parts  19  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  19  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  'i     SMALL  BUSINESS 

PROGRAMS 

z.  bection  19.702  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

1 9  702    Statutory  requlremants. 

*         •         *         *         * 

(d)  As  authorized  by  15  U.S.C. 
637(d)(ll).  certain  costs  incurred  by  a 
mentor  firm  in  providing  developmental 
assistance  to  a  Protege  firm  under  the 
Department  of  Defense  Pilot  Mentor- 
Protege  Program,  may  be  credited  as 
subcontract  awards  to  a  small 
disadvantaged  business  for  the  purpose 
of  determining  whether  the  mentor  firm 
attains  a  small  disadvantaged  business 
goal  under  any  subcontracting  plan 
entered  into  with  any  executive  agency. 
However,  the  mentor  firms  must  have 
been  approved  by  the  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  OUSD 
(A4T)SADBU.  Room  2A340.  The 
Pentagon.  Washington.  DC  20301-3061, 
(703)  697-1688,  before  developmental 
assistance  costs  may  be  credited  against 
subcontract  goals. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

J  J i. 244-5  is  amended  by  revising 
the  clause  to  read  as  follows: 


52^44-6    Competilion  in  Subcontracting.        supplementary  INFORMATION: 


Competition  in  Subcontracting  (Jan  1996) 

(a)  The  Contractor  shall  select 
sutx:ontractors  (including  suppliers)  on  a 
compeUtive  basis  to  the  maximum  practical 
extent  consistent  with  the  objectives  and 
requirements  of  the  contract. 

(b)  If  the  Contractor  is  an  approved  mentor 
under  the  Department  of  Defense  Pilot 
Mentor-Protege  Program  (Pub.  L.  101-510. 
section  831  as  amended),  the  Contractor  may 
award  subcontracts  under  this  contract  on  a 
noncompetitive  basis  to  its  proteges. 

(End  of  clause) 

(FR  Doc.  96-1024  Filed  1-2S-96;  8:45  am] 
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Federal  Acquisition  Regulation; 
Subcontracting  Plans 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Qvilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  expand  the 
circumstances  when  subcontracting 
plans  may  be  required  from  and 
negotiated  with  more  than  the 
apparently  successful  offeror  and  to  add 
a  clause  alternate  for  use  when 
subcontracting  plans  are  required  with 
initial  proposals.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866,  dated  September  30.  1993. 

EFFECTIVE  DATE:  March  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  OS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37.  FAR  case  92- 
019. 


A.  Background 

An  amendment  to  FAR  19.705-2, 
19.708.  and  52.219-9  was  published  in 
the  Federal  Register  at  59  FR  16390, 
April  6, 1994,  as  a  proposed  rule  with 
a  request  for  comments.  Two  responses 
were  received.  The  Councils'  analysis  of 
those  comments  did  not  result  in  any 
revisions  to  the  proposed  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601. 
et  seq.,  because  subcontracting  plans  are 
not  required  from  small  business 
concerns. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  final  rule  contains 
information  collection  requirements. 
Accordingly,  a  request  for  approval  of  a 
revised  information  collection 
requirement  concerning  9000-0006  was 
submitted  to  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq.,  and  approved  through  March  31, 
1998. 

List  of  Subjects  in  48  CFR  Parts  19  and 
52 

Government  procurement. 

Dated:  )anuary  li.  1996. 
Edward  C  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore.  48  CFR  Parts  19  and  52  are 
amended  as  set  forth  below: 

1 .  The  authority  citation  for  48  CFR 
Parts  19  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137:  and  42  U.S.C  2473(c). 

PART  19— SMALL  BUSINESS 
PROGRAMS 

2.  Section  19.705-2  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

19.705-2    Determining  the  need  for  a 
subcontracting  plan. 

***** 

(d)  In  solicitations  for  negotiated 
acquisitions,  the  contracting  officer  may 
require  the  submission  of 
subcontracting  plans  with  initial  o^ers, 
or  at  any  other  time  prior  to  award.  In 
determining  when  subcontracting  plans 
should  be  required,  as  well  as  when  and 


writh  whom  plans  should  be  negotiated, 
the  contracting  officer  shall  consider  the 
integrity  of  the  competitive  process,  the 
goal  of  affording  maximum  practicable 
opportunity  for  small,  small 
disadvantaged  and  women-owTied  small 
business  concerns  to  participate,  and 
the  burden  placed  on  offerors. 

3.  Section  19.708  is  amended  in 
paragraph  (b)(l)(iii)  by  revising  "has 
been"  to  read  "is"  and  by  adding  a 
sentence  at  the  end  of  the  paragraph  to 
read  as  follows: 

19.708    Solicitation  provisions  and 
contract  clauses. 

***** 

(b)(1)  *  •  * 

(iii)  *  •  •  When  contracting  by 
negotiation,  and  subcontracting  plans 
are  required  with  initial  proposals  as 
provided  for  in  19.705-2(d),  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  II. 


=  iPT  52     SOLICITATION  PROVISIONS 
-ND  CONTRACT  CLAUSES 

4.  Section  52.219-9  is  amended  by 
adding  Alternate  II  at  the  end  of  the 
section  to  read  as  follows: 

52.219-9     S?T,aii   Smaii  Disadvantaged,  and 

A:  rner  Owned  Small  Business 

^'v.Dcontractmg  Plan 

* 

Alternate  //(MAR  1996).  As  prescribed  in 
19.708(b)(1),  substitute  the  following 
paragraph  (c)  for  paragraph  (c)  of  the  basic 
clause: 

(c)  Proposals  submitted  in  response  to  this 
solicitation  shall  include  a  subcontracting 
plan,  which  separately  addresses 
subcontracting  with  small  business  concerns, 
small  disadvantaged  business  concerns  and 
women-owned  small  business  concerns.  If 
the  oHeror  is  submitting  an  individual 
contract  plan,  the  plan  must  separately 
address  subcontracting  with  small  business 
concerns,  small  disadvantaged  business 
concerns  and  women-owned  small  business 
concerns  with  a  separate  part  for  the  basic 
contract  and  separate  parts  for  each  option  (if 
any).  The  plan  shall  be  included  in  and  made 
a  part  of  the  resultant  contract.  The 
subcontracting  plan  shall  be  negotiated 
within  the  time  spwcified  by  the  Contracting 
Officer  Failure  to  submit  and  negotiate  a 
subcontracting  plan  shall  make  the  offeror 
ineligible  for  award  of  a  contract. 

[FR  Doc.  96-1025  Filed  1-25-96:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAJTICSAND 
SPACE  ADMIN!S^f5-~ION 

48  CFR  Parts  2c  and  52 
:cAC9&-3^  i^  A  R  Case  92-014;  Item  XIQ 

PIN  50C>'>-AF78 

Federal  Acqusit  c^  Regulation; 
Insurance-  LaD'Hty  to  Third  Persons 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
delete  a  solicitation  provision  and 
prescriptive  language  pertaining  to 
liability  insurance  under  cost- 
reimbursement  contracts.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 
EFFECTIVE  DATE:  March  26,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  O'Such  at  (202)  501-1759  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37,  FAR  case  92- 
014 

SUPPLEMENTARr  INFORMATION: 

A.  Background 

The  deleted  FAR  language  applied 
only  to  cost-reimbiu^ement  contracts  for 
research  and  development  awarded  to 
state  agencies  or  charitable  institutions 
that  claim  partial  or  total  immunity 
from  tort  liability.  For  these  entities. 
Alternates  I  and  II  of  52.228-7, 
Insurance — Liability  to  Third  Persons, 
limit  the  contract's  insurance 
requirements  and  the  Government's 
obligation  to  indemnify  for  third  party 
liability.  A  proposed  rule  was  published 
in  the  Federal  Register  at  59  FR  16392, 
April  6,  1994.  No  substantive  comments 
were  received  in  response  to  the 
proposed  rule. 

B  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 


Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  because  the  FAR  language  being 
deleted  apphes  only  to  cost- 
reimbursement  contracts  for  research 
and  development  that  are  awarded  to 
entities  which,  by  virtue  of  their  status 
as  either  an  agency  of  the  state  or  as  a 
charitable  institution,  claim  partial  or 
total  immunity  ft-om  tort  liability  under 
such  contracts.  These  entities  are 
believed  to  be  few  in  number. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  fi-om  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  ef  seq. 

List  of  Subiects  in  48  CFR  Parts  28  and 
52 

Government  procurement. 

Dated:  )anuary  11,  1996. 
Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore,  48  CFR  Parts  28  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  28  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137:  and  42  U.S.C.  2473(c). 

PART  28— BONDS  AND  INSURANCE 

28.311-1    [Removed] 

28.311-2  and  28.311-3    [28.311-2,28.311-3 
Redesignated  as  28.311-1, 28.311-2] 

2.  Section  28.311-1  is  removed  and 
sections  28.311-2  and  28.311-3  are 
redesignated  as  28.311-1  and  28.311-2, 
respectively. 

28.311-1    [Amended] 

3.  The  newly  designated  28.311-1  is 
amended  by  removing  the  last  two 
sentences. 

PART  52-SOLICrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.228-6    [Removed  and  reserved] 

4.  Section  52.228-6  is  removed  and 
reserved. 

5.  Section  52.228-7  is  amended  in  the 
introductory  paragraph  by  removing  the 
citation  "28.311-2"  and  inserting 
"28.311-1";  by  revising  the  date  of  the 
clause  heading;  by  revising  paragraphs 
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taj(lj  and  (c)  intro<iuctor>  text;  and  by 
removing  Alternates  I  and  11.  The 
revised  text  reads  as  follows: 


52  228-  ' 

Persons 


ranee— Liability  to  Th»rd 


1  nsu:  ince — Liability  to  Third  Persona 
Marcg  1996) 

(a)(1)  Except  as  provided  in  subparagraph 
(a)(2)  of  this  clause,  the  Contractor  shall 
provide  and  maintain  workers' 
compensation,  employer's  liability, 
comprehensive  general  liability  (bodily 
injury),  comprehensive  automobile  liability 
(bodily  injury  and  property  damage) 
insurance,  and  such  other  insurance  as  the 
Contracting  Officer  may  require  under  this 
contract. 
***** 

(c)  The  Contractor  shall  be  reimbursed — 

*         •         *         •         • 

6.  Section  52.245-7  is  amended  by 
revising  the  date  of  the  clause  and  the 
first  sentence  of  paragraph  (j)  to  read  as 
follows: 

52  24S  '      ..«►!■  -vent  Property 
iConsotiOaiec  .'^aciuaes). 


(iiivfTnnunt  Property  (Censolidated 
Fi<  ii;n.~,  ^(arch  1998) 

«  *  * 

(j)  Indemnification  of  the  Government.  The 
Contractor  shall  indemnify  the  Government 
and  hold  it  harmless  against  claims  for  injury 
to  persons  or  damage  to  property  of  the 
Contractor  or  others  arising  from  the 
Contractor's  possession  or  use  of  the 
facilities,  except  as  specified  in  the  clause  at 
FAR  52.228-7,  Insurance— Liability  to  Third 
Persons.*  *  * 


7.  Section  52.245-10  is  amended  by 
revising  the  date  of  the  clause  and  the 
first  sentence  of  paragraph  (f)  to  read  as 
follows: 

52  24  5-10    Government  Property  (Facilities 
Acqu  srtion). 


Hiv^r  '.iuent  Property  (Facilities  Acquisition 
Mdp  h  1996) 

***** 

(f)  Indemnification  of  the  Government.  The 
Contractor  shall  indemnify  the  Government 
and  hold  it  harmless  against  claims  for  injury 
to  persons  or  damage  to  projjerty  of  the 
Contractor  or  others  arising  from  the 
Contractor's  (wssession  or  use  of  the 
bcilities,  except  as  specified  in  the  clause  at 
FAR  52.22&-7,  Insurance— Liability  to  Third 
Persons.*   *   * 
*         *         •         •         • 

HR  Doc.  96-1026  Filed  1-2S-96:  8:45  am] 
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DFPAn-MFNT  OF  DEFENSE 

GtN-  -    , ..  SERVICES 
ADMlNii>r  RATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  90-37;  FAR  Case  94-002;  Item  Xlli] 

RIN  9000-AG79 

Federal  Acquisition  Regulation; 
Availability  of  Accounting  Guide 

AGENCIES:  Department  of  Defense  (DOD), 
C^neral  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  {unending  the 
Federal  Acquisition  Regulation  (FAR)  to 
advise  contractors  on  how  to  obtain  an 
informational  accounting  guide  entitled 
"Guidance  for  New  Contractors."  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30,  1993. 
EFFECTIVE  DATE:  March  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37,  FAR  case  94- 
002. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  final  rule  is  the  result  of  a 
recommendation  by  the  Office  of 
Federal  Procurement  Policy  SWAT 
Team  that  the  FAR  be  revised  to  include 
information  on  how  contractors  may 
obtain  an  accounting  guide,  published 
by  the  Defense  Contract  Audit  Agency, 
to  assist  in  developing  contractors' 
accounting  systems. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  must  be 
submitted  separately  and  cite  5  U.S.C. 


601,  et  seq.  (FAC  90-37,  FAR  case  94- 
002),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  infonnation  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501,efseg. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  January  11,  1996. 
Edward  C  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore.  48  CFR  Part  31  is  amended 
as  set  forth  below: 


PART  31 
PRINCIPl 


ON' PACT  COST 


1.  The  authority  ciution  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.002  is  added  to  read  as* 
follows: 

31.002    Availability  of  a<;.-'tirg  guoe 

.  Contractors  needing  assistance  in 
developing  or  improving  their 
accounting  systems  and  procedures  may 
request  a  copy  of  the  guide  entitled 
"Guidance  for  New  Contractors" 
(DCAAP  7641.90).  The  guide  is 
available  from:  Headquarters,  Defense 
Contract  Audit  Agency,  Operating 
Administrative  Office,  8725  John  J. 
IGngman  Road.  Suite  2135,  Fort  Belvoir, 
Virginia  22060-6219;  Telephone  No. 
(703)  767-1066;  Telefax  No.  (703)  767- 
1061. 

(FR  Doc.  96-1027  Filed  1-25-96;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NA-^iQNAL  AERONAUTICS  AND 
SP-CE  ADMINISTRATION 

4^,  CFR  Pan  31 

[FAC  90-37;  FAR  Case  92-604   Item  XIV] 

Federal  Acquis-tion  Regulation: 
NcnaiiowaDiliry  of  Excise  Taxes  on 
Nonaeductibie  Contributions  to 
Defe^ed  Compensation  Plans 

AGENCIES:  Uepartment  ot  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
by  revising  the  cost  principle 
concerning  taxes.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866.  dated  September  30.  1993. 
EFFECTIVE  DATE:  March  2^^    IQQR 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  F.  Olson  at  (202)  501-3221 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37,  FAR  case  92- 
604. 

SUPPLEMENTARY  INFORMATION: 

A-  Background 

Under  the  current  FAR  3 1.205- 
41(b)(6),  excise  taxes  on  accumulated 
funding  deficiencies  or  prohibited 
transactions  involving  employee 
deferred  compensation  plans  pursuant 
to  sections  4971  and  4975  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  are 
unallowable.  This  reflects  a  long- 
standing Government  policy  that 
punitive-type  excise  taxes  are  not 
reimbursable  costs  on  Government 
contracts.  Over  the  years,  subsequent 
legislation  has  added  several  new  excise 
taxes  to  subtitle  D,  chapter  43  of  the 
Internal  Revenue  Service  Code  such  that 
the  Code  currently  lists  13  such  taxes. 
The  Councils  have  agreed  that  it  is 
appropriate  to  revise  FAR  31.205- 
41(b)(6)  to  insert  a  general  prohibition 
on  all  excise  taxes  found  at  subtitle  D, 
chapter  43  of  the  Internal  Revenue 
Service  Code.  Such  a  general 


prohibition  will  ensure  that  future 
legislative  changes  to  subtitle  D,  chapter 
43  of  the  Internal  Revenue  Code  will  be 
automatically  reflected  in  the  cost 
principle. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  16393,  April 
6,  1994,  with  a  request  for  comments. 
Three  responses  were  received.  The 
Councils'  analysis  of  those  comments 
did  not  result  in  any  revisions  to  the 
proposed  rule. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq. ,  because  most  contracts  awarded 
to  small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principle.";  do  not  apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  55 
U.S.C.  3501,  ef  seq. 

1  isl  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  January  11,  1996. 
Edward  C.  Loeb, 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Therefore.  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205—41  is  amended  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 


31.205-^1 


(b) 


i  axes 


(6)  Any  excise  tax  in  subtitle  D, 
chapter  43  of  the  bitemal  Revenue  Code 
of  1986,  as  amended.  That  chapter 
includes  excise  taxes  imposed  in 
connection  with  qualified  pension 
plans,  welfare  plans,  deferred 


compensation  plans,  or  other  similar 
types  of  plans. 

*        •        •        •        * 

[FR  Doc.  96-1028  Filed  1-25-96;  8:45  am] 
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D  E  P  i  s  '  M  E  NT  OF  DEFENSE 

GENER-i^  SERVICES 
ADMiNiS'^SA"':ON 

NATIONi.  iERONAUTICSAND 

SPACE.  £.DMiN!S-PAT)ON 

48  CFR  Parts  44  and  52 

[FAC  90-37;  FAR  Case  92-040;  Item  XV] 

RIN  9000-AF82 

Fpdpra  Acquisition  Regulation; 
Co.'^.tractors'  Purchasing  Systems 
Reviews  and  Subcontractor  Consent 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
increase  the  dollar  thresholds  for  the 
performance  of  Contractors'  Purchasing 
Systems  Reviews  (CPSR's)  and  the 
thresholds  for  subcontract  consent.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 
EFFECTIVE  DATE:  March  26.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-37,  FAR  case  92- 
040. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  at  59  FR  16393,  April 
6, 1994.  The  rule  proposed  to  raise  (1) 
the  threshold  for  performing  CPSR's 
from  $10  million  to  $25  million,  and  (2) 
in  the  clause.  Subcontracts  (Cost- 
Reimbursement  and  Letter  Contracts),  (i) 
the  $10,000  threshold  for  notification  to 
the  contracting  officer  to  $25,000,  and 
(ii)  the  $10,000  threshold  requiring 
additional  information  on  certain 
subcontracts  to  $25,000.  After 
evaluation  of  public  comments,  the 
Councils  agreed  to  a  final  rule  without 
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r.A:.^^'.  As  a  result  of  inlernai  review, 
u  Aa,>  detennined  that  FAR  44.201- 
2(a)(1)  should  also  be  revised  to  reflect 

he  higher  threshold. 

B  Revui  itory  Flexibility  Act 

[at  i^pdrtment  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  because  the  threshold  increase 
will  reduce  the  number  of  contractors 
meeting  the  criteria  for  CPSR's  and  the 
number  of  small  businesses  requesting 
consent  to  subcontract  as  a  result  of  the 
.„„-^„„„^  'hreshold  will  be  minimal. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  final  rule  contains 


mformation  collection  rbquiiunieuu. 
Accordingly,  a  request  for  approval  of  a 
new  information  collection  requirement 
concerning  9000-0132  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq..  through  June  30,  1997. 

List  of  Sub|ects  in  48  CFR  Parts  44  and 
52 

Government  prociu«ment. 

Dated:  January  11,  1996. 
Edward  C  Loeb, 

Acting  Director.  Office  of  Federal  Acquisition 
Policy. 

Therefore.  48  CFR  parts  44  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  44- and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 


.JART  i4  -  SUBCONTRACTING 
-OliCiES  and  pR'OCEDURES 

44.201-2    [Ame'oec, 

2.  Section  44.201-2  is  amended  in 
paragraph  (a)(1)  by  removing  "$10,000" 
and  inserting  "$25,000"  in  its  place. 

44.302    [Amended] 

3.  Section  44.302  is  amended  in 
paragraph  (a)  by  removing  "$10 
million"  each  time  (twice)  it  appears 
and  inserting  "$25  million". 


PART  52     SOl  C     i^ 
AND  CONTRACT  CLA 


>_,  St  s 


52.244-2    [Amended] 

4.  Section  52.244-2  is  amended  by 
revising  the  date  of  the  clause  heading 
to  read  "(MAR  1996)";  and  by  removing 
from  paragraphs  (a)(4)  and  (b)(l)(i) 
"$10,000"  and  inserting  "$25,000". 

|FR  Doc.  96-1029  Filed  1-25-96;  8:45  am) 
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DEPiRTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  me  Assistant  Secretary  for 
Housing — Federal  Housing 

Cof^missioner 

24  c- a    'Hr'>  203  and  221 
3  K  «et  No  FR-<J«9»-P-011 
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Singip  ^  jmity  Mortgage  Insurance 

AGcNCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
*CTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
provide  many  benefits  to  the  mortgage 
lenders  that  would  reduce  their 
servicing  costs  and  the  confusion 
generated  by  adjustments  to  the  annual 
mortgage  insurance  premium  (MIP)  on 
cases  not  endorsed  within  the  first  six 
months  after  amortization.  The  rule 
would  change  the  method  of  payment, 
and  the  reconciliation  schedule,  and 
clarify  the  due  date  The  changes  would 
result  in  an  increase  in  MIP  income, 
thereby  strengthening  the  FHA 
insurance  fund.  Also,  it  would  cut  down 
on  the  costly  reconciliation  now  done 
by  HUD. 

Specifically,  this  proposed  rule  would 
provide  that  the  FHA  Commissioner  can 
accrue  MIP  from  the  beginning  of 
amortization  (as  defined  in  24  CFR 
203.251)  on  all  Section  530  (of  the 
National  Housing  Act)  loans  and  risk- 
based  loans,  no  matter  what  time  frame 
exists  between  the  endorsement  date 
and  the  beginning  of  amortization.  It 
would  also  amend  the  existing 
regulation  by  requiring  that  mortgagees 
pay  the  monthly  installments  as  due  on 
or  before  the  10th  of  the  month,  whether 
or  not  collected  from  the  mortgagor.  A 
new  system  is  being  developed  (and 
expected  to  be  operational  by  January 
1997)  which  would  produce  a  monthly 
notice  of  premiums  due,  and  the 
reconciliation  would  be  made  monthly 
by  the  lender  when  the  premium  is 
paid.  There  would  be  no  requirement 
for  annual  reconciliation. 

DATES:  Comment  due  date:  March  26, 

'   me. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410-0500. 

Communications  should  refer  to  the 
above  docket  number  and  title. 


UMI 


Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Peterson,  Director,  Office  of 
Mortgage  Insurance  Accounting  and 
Servicing,  Room  2108,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  DC  20410, 
telephone  (202)  708-1046.  For 
telephone  communication,  contact 
Arme  Baird-Bridges.  Single  Family 
Insurance  Operations  Division,  at  (202) 
708-2438.  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Backgrouad 

Section  320  of  the  Housing  and 
Community  Development  Act  of  1980 
(Pub.  L.  96-399)  amended  Title  V  of  the 
National  Housing  Act  (the  Act)  (12 
U.S.C.  1702  et  seq.)  to  add  a  new  section 
530.  Section  530  requires,  with  respect 
to  insurance  of  mortgages  under  Title  II 
of  the  Act,  the  payment  of  MIPs  upon 
receipt  from  the  borrower,  except  HUD 
may  approve  payment  of  such 
premiums  within  24  months  of  such 
receipt  if  the  financial  institution  or 
mortgagee  pays  interest  to  the  insurance 
fund.  On  July  15,  1982.  at  47  FR  30750, 
the  Department  published  a  final  rule 
that  implemented  section  530  by 
requiring  mortgagees  to  pay  the  MIP  in 
installments  due  on  or  before  the  10th 
day  of  the  month  following  the  month 
in  which  payments  are  due  from  the 
mortgagors.  On  June  23,  1983,  at  48  FR 
28794,  the  Department  published  a  final 
rule  which  set  forth  the  requirement 
that  the  borrower  pay  a  single  premium 
when  the  mortgage  loan  is  closed, 
which  represents  the  total  premium 
obligation  for  the  insured  loan.  This 
change  applied  to  all  new  mortgages 
insured  under  the  Mutual  Mortgage 
Insurance  Fund;  therefore,  after  the 
change  took  effect,  section  530  was 
limited  to  mortgages  insured  under  the 
Special  Risk  and  General  Insurance 
Funds. 

Section  530  loans  include  all  FHA 
loans  endorsed  prior  to  September  30, 
1983,  and  all  FHA  loans  insured  under 
the  Special  Risk  and  General  Insurance 
Funds  after  September  1983.  Lenders 
are  required  to  remit  annual  MIP  in  12 
monthly  payments  totalling  one-half  of 
one  percent  of  the  average  outstanding 
principal  obligation  of  the  mortgage. 

The  risk-based  premium  became 
effective  on  July  1,  1991,  for  all  loans 


insured  under  the  provisions  of  the 
Mutual  Mortgage  Insurance  Fund,  in 
accordance  with  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  the  National  Affordable 
Housing  Act  of  1990  (Pub.  L.  101-625). 
Sections  203.284  and  203.285  of  title  24 
of  the  Code  of  Federal  Regulations  were 
promulgated  to  implement  the 
provisions  governing  risk-based 
premiums  (See  57  FR  15208,  April  24, 
1992.  and  58  FR  40996,  July  30,  1993). 
Risk-based  premiums  have  two 
components:  the  up-front  premium  and 
the  periodic  premium.  Periodic 
premiums  on  risk-based  loans  are 
collected  over  a  set  number  of  years, 
depending  on  the  loan-to-value  ratio  of 
the  mortgage.  Premium  payments  are 
paid  in  twelve  monthly  installments 
totalling  one-half  of  one  percent  of  the 
insured  principal  balance  of  the 
mortgage,  minus  any  amounts  included 
to  finance  up-front  MIP.  However,  there 
is  an  exception  under  §  203.285  for  any 
mortgage  with  a  term  of  15  years  or  less, 
which  requires  premium  payments 
totalling  one-fourth  of  one  percent  of  the 
insured  principal  balance. 

Proposed  Change 

This  rule  proposes  to  change  the 
method  of  payment  and  the 
reconciliation  schedule,  and  to  clarify 
the  due  date.  Specifically,  this  proposed 
rule  would  provide  that  the  FHA 
Commissioner  can  accrue  MIP  from  the 
begiruiing  of  amortization  (as  defined  in 
24  CFR  203.251)  on  all  Section  530  and 
risk -based  loans,  no  matter  what  time 
frame  exists  between  the  endorsement 
date  and  the  beginning  of  amortization. 
It  would  also  amend  the  existing 
regulation  by  requiring  that  mortgagees 
pay  the  monthly  installments  as  due  on 
or  before  the  10th  of  the  month,  whether 
or  not  collected  from  the  mortgagor.  A 
monthly  notice  of  premiums  due  would 
be  sent,  and  reconciliation  would  be 
made  monthly  by  the  lender  when  the 
MIP  payment  is  made.  There  would  be 
no  requirement  for  annual 
reconciliation. 

This  rule  proposes  to  revise 
§§  203.262,  203.264,  and  203.265  to 
reflect  the  new  policy  on  monthly 
payment  of  MIPs.  The  revised 
provisions  would  also  apply  to  risk- 
based  premiums  under  §§  203.284  and 
203.285. 

Sections  203.262  and  203.264  apply 
to  the  scheduled  payments.  Existing 
§  203.264  requires  that  "any  portion  of 
the  periodic  MIP  received  by  the 
mortgagee  from  the  mortgagor  on  or 
after  September  1, 1982,  shall  be  paid  to 
the  Commissioner  on  or  before  the  tenth 
of  the  month  following  the  month  in 
which  it  was  received,"  provided  that 


the  full  annual  MIP  be  paid  by  the  tenth 
of  the  month  following  the  anniversary 
date  of  amortization.  At  the  initiation  of 
the  Section  530  Program,  mortgagees 
were  offered  two  payment  options: 

a.  The  Basic  Monthly  Payment 
Method.  According  to  this  method,  the 
lender  remits  on  a  monthly  basis,  on  or 
before  the  tenth  of  each  month,  a 
payment  equal  to  all  Section  530  MIP 
amounts  collected  from  mortgagors 
during  the  preceding  month,  plus  any 
portion  of  annual  MIP  remaining  due  for 
the  current  anniversary  month  whether 
collected  or  not. 

b.  Optional  Monthly  Payment  Method. 
According  to  this  method,  the  lender 
remits  a  monthly  payment  equal  to 
Vi2th  of  the  total  of  all  annual  Section 
530  MIPs  for  all  mortgages  in  the 
mortgagee's  servicing  portfolio  for  the 
month,  plus  any  annual  premiums 
remaining  due,  without  regard  to  MIP 
amounts  collected  from  mortgagors. 

Most  lenders  opt  to  pay  the  premiums 
as  due.  This  proposed  rule  would 
eliminate  the  option  to  pay  the 
premiums  when  collected.  HUD  sy.stems 
are  set  up  to  reconcile  remittances  of 
MIP,  late  charges,  and  interest  based  on 
payment  of  monthly  premiums  by  the 
10th  of  the  month;  exceptions  must  be 
manually  processed. 

The  two  provisions  to  be  modified  for 
Section  530  loans  also  apply  to  the 
periodic  portion  of  risk-based  loans. 
Mortgagees  submitting  risk-based 
monthly  premiums  have  been  following 
HUD's  policy  on  adjustment  of  initial 
MIP  depending  on  the  date  of 
endorsement,  and  have  been  given  the 
option  of  paying  monthly  premiums  (1) 
"as  due"  or  (2)  "as  collected". 

Section  530  and  risk-based  monthly 
payments  would  be  recorded  in  the 
Single  Family  Premium  Collection 
Subsystem,  which  is  now  being 
designed.  Monthly  premiums  would  be 
due  on  the  first  of  the  month  after  the 
beginning  of  amortization  (as  defined  in 
24  CFR  203.251)  and  must  be  received 
on  or  before  the  tenth.  Reconciliation 
between  amounts  expected  by  HUD  and 
amounts  remitted  by  the  lender  would 
be  accomplished  after  the  date  of 
endorsement,  when  the  insurance 
information  has  been  fed  into  the  FHA 
Single  Family  Insurance  System.  As 
soon  as  possible  after  endorsement, 
HUD  would  begin  verifying  that  the 
lender  has  paid  the  required  monthly 
premiums  due  at  that  time  on  each  case, 
and  would  begin  notifying  the  lender  on 
a  monthly  basis  of  any  discrepancies 
existing  between  expected,  versus 
remitted,  amounts.  Until  the  new 
system  is  implemented,  lenders  would 
continue  to  reconcile  risk-based 
monthly  premiums  at  case  level  using 


MGIC  Investor  Services  Corporation, 
and  Section  530  monthly  premiums  at 
portfolio  level  based  on  the  Advance 
Notice  of  Annual  Premiums  for 
Anniversary  Due  Date  which  is  being 
sent  by  HUD. 

The  proposed  new  §§203.262  and 
203.264  would  authorize  the  FHA 
Commissioner  to  accrue  annual 
premiums  from  the  beginning  of 
amortization  (as  defined  in  24  CFR 
203.251)  on  all  Section  530  and  risk- 
based  loans,  no  matter  what  time  frame 
exists  between  the  endorsement  date 
and  the  beginning  of  amortization.  This 
rule  also  proposes  to  delete  §  203.263 
which  provides  for  an  adjustment  on  the 
accrual  date  of  the  initial  annual  MIP 
depending  on  the  date  of  endorsement 
of  the  loan.  Section  203.268  would  be 
revised  to  provide  that  if  the  insurance 
contract  is  terminated,  the  lender  would 
pay  a  portion  of  the  MIP  prorated  from 
the  beginning  of  amortization  (as 
defined  in  24  CFR  203.251)  to  the 
month  in  which  the  loan  is  terminated. 
The  final  monthly  payment  would  be 
due  on  the  first  of  the  month  following 
termination. 

The  changes  proposed  in  this  rule 
would  provide  many  benefits  to  the 
mortgage  lenders  that  would  reduce 
their  servicing  costs  and  the  confusion 
generated  by  adjustments  to  MIP  on 
cases  not  endorsed  within  the  first  six 
months  after  amortization.  The  result 
would  be  an  increase  in  MIP  income, 
thereby  strengthening  the  FHA 
insurance  fund.  The  proposed  changes 
would  cut  down  on  the  costly 
reconciliation  now  done  by  HUD.  (The 
cost  of  reconciliation  on  Section  530 
and  monthly  risk  based  premiums 
exceeded  $7.5  million  in  FY  1994.) 

According  to  research  completed  on 
FY  1993  cases,  approximately  7%  of 
cases  were  not  endorsed  within  the  first 
six  months  of  amortization.  Currently 
some  lenders  escrow  the  premiums 
received  from  the  homeowners  on 
Section  530  and  risk-based  loans  and 
remit  the  premiums  to  HUD  at  the 
beginning  of  amortization  rather  than 
when  the  case  is  endorsed  for  insurance. 
This  has  led  to  much  confusion  and 
variations  in  the  computation  of  initial 
premiums  due,  because  some 
contingencies  cannot  be  forseen  at 
settlement;  i.e.,  endorsement  before  the 
beginning  of  amortization.  The  revised 
regulation  would  prevent  confusion  for 
those  cases  endorsed  outside  the  six- 
month  window  by  requiring  lenders  to 
follow  the  same  guidelines  for  all  cases 
needing  periodic  MIP. 

MIP  income  would  increase  by 
approximately  $15  million  per  year. 
This  amount  represents  the  reduction  in 
premiums  now  taken  by  the  lenders  for 


both  Section  530  loans  and  risk-based 
loans,  when  the  loans  are  endorsed  over 
six  months  from  the  beginning  of 
amortization.  Lenders  should  not 
receive  a  reduction  in  monthly  MIP  due 
because  of  late  endorsement  for  the 
following  reasons: 

a.  This  is  inconsistent  with  HUD's 
policy  on  one-time  and  up-front  MIP. 
These  amounts  are  paid  within  15  days 
of  closing,  and  no  reduction  is  given 
based  on  the  date  of  endorsement.  On 
risk  based  loans,  §  203.284  requires 
payment  of  periodic  MIP  for  a  specific 
number  of  years,  depending  on  the  loan- 
to-valne  ratio.  When  the  loan  is 
endorsed  after  the  six-month  window, 
the  period  of  time  for  which  payments 
are  due  is  being  reduced. 

b.  Often  the  late  endorsement  results 
from  late  submission  of  the  closing 
package  by  the  lenders  to  the  Field 
Office. 

The  new  §  203.264  would  require  that 
payment  of  the  periodic  MIP  be  received 
from  the  mortgagee  on  or  before  the 
tenth  day  of  the  month  following  the 
month  in  which  it  was  due  from  the 
mortgagor.  For  example,  for  a  case 
closed  in  August,  the  initial  premium 
would  be  remitted  by  the  lender  by 
September  10.  Monthly  reconciliation 
would  replace  annual  reconciliation. 
Once  the  new  system  is  implemented, 
monthly  notices  would  reflect  a 
breakdown  by  case  number  and  by 
month  of  the  cumulative  amounts  of 
monthly  premium,  late  charge,  and 
interest  due. 

The  proposed  rule  changes  the 
method  of  payment,  and  the 
reconciliation  schedule,  and  clarifies 
the  due  date.  Payment  of  the  periodic 
MIP  by  the  lender  would  be  made 
monthly,  regardless  when  collected. 
Upon  implementation  of  the  new 
system,  a  monthly  notice  from  HUD 
would  be  sent  and  reconciliation  would 
be  made  monthly  by  the  lender  when 
the  MIP  payment  is  made.  There  would 
be  no  requirement  for  annual 
reconciliation.  Remittances  would  be 
due,  not  payable,  on  or  before  the  tenth 
day  of  the  month. 

Lenders  would  be  informed  that  they 
are  responsible  for  all  loans  in  their 
portfolio  for  which  monthly  payments 
are  due,  even  if  they  do  not  appear  on 
the  monthly  notice.  Because  of  servicing 
transfers,  endorsement  delays,  and 
terminations,  monthly  notices  may  not 
reflect  the  current  status  of  the  lender's 
portfolio  and  may  require 
reconciliation. 

The  proposed  changes  would  provide 
benefits  to  the  mortgage  lenders  and  to 
HUD.  Most  lenders  choose  the 
"payment  when  due"  option;  the  choice 
is  made  by  the  lender  when  they  begin 
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to  send  iii  prenuiuns  and  *s  indicated  on 
the  Form  2748  or  2752.  The  lender  may 
change  from  the  "Payment  as  Received" 
to  the  "Payment  When  Due"  option 
without  permission,  but  must  receive 
permission  from  Headquarters  before 
changing  from  the  "Payment  When 
Due"  to  the  "Payment  as  Received" 
option. 

The  current  Single  Family  Premium 
Collection  System  (A31)  used  for  MIP 
collection  is  not  set  up  to  reconcile 
payments  received  under  the  "Payment 
as  Received"  option.  The  new  Single 
Family  Premiums  Collection  System 
(SFPCS)  is  not  being  set  up  to  reconcile 
these  payments  either.  The  system 
enhancements  necessary  to 
accommodate  this  option  would  not  be 
cost  effective,  and  are  not  necessary, 
because  most  lenders  have  chosen  the 
other  option  anyway. 

It  should  be  noted  that  §  203.284(f) 
"Applicability  of  Other  Sections''  does 
not  include  §  203.264  as  appUcable  to 
mortgages  covered  by  §  203.284, 
although  HUD  has  taJcen  the  position 
that  this  provision  is  properly 
applicable  to  mortgages  with  risk-based 
premiums.  This  rule  would  re-insert  a 
reference  to  §  203.264  that  was 
inadvertently  deleted  when  that  section 
was  published  as  a  final  rule  (See  57  FR 
15209,  April  24.  1992).  The  rule  would 
also  insert  references  to  §§  203.262  and 
203.265  in  lieu  of  the  current 
§§  203.284(d)  and  (e)  which  are  being 
deleted.  Similar  changes  would  be  made 
'o  §  203.285(c). 

Uther  Matters 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the  HUD 
regulation  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Mfmagement  and  Budget 
(OMB)  under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30,  1993. 
Any  changes  made  in  diis  interim  rule 
as  a  result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk.  Room  10276,  451  Seventh  Street 
SW..  Washington.  DC. 


Heguialory  tlexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  imjjact  on  a  substantial 
number  of  small  entities.  A  review  of 
the  universe  of  approved  mortgagees 
indicates  that  only  a  small  percentage  of 
them  have  assets  of  less  than  $10 
million.  These  can  be  considered  "small 
entities"  for  purposes  of  this  regulation. 
The  number  of  "small  entities"  affected, 
therefore,  is  not  substantial.  Further, 
HUD  records  indicate  smaller 
companies  hold  relatively  few  insured 
mortgages,  and  they  tend  to  concentrate 
their  business  in  the  conventional 
mortgage  market.  Thus,  even  for  those 
"small  entities"  affected,  the  impact  is 
expected  to  be  relatively  insignificant. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order. 

Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
poUcies  or  programs  would  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives.  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

List  of  Subjects 

24  CFR  Part  221 

Low  and  moderate  income  housing, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 


AcLurdingly,  tnu  Department 
proposes  to  amend  Subtitle  B,  Chaptec 
n.  Subchapter  B.  of  Title  24  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  203— StNGl  F  raM'L^ 
MORTGAGE  INaoP-NLt 

1.  The  authority  for  part  203  would 
continue  to  read  as  follows: 

Authority:  12  U.S.C.  1709,  1715b;  42 
U.S.C.  3535(d). 

Subpart  C  also  is  issued  under  12 
U.S.C.  1715U. 

2.  Section  203.262  would  be  revised 
to  read  as  follows: 

§  203.262    Due  date  of  periodic  MIP. 

The  full  initial  and  each  annual  MIP 
shall  be  due  and  payable  no  later  than 
the  10th  day  after  the  amortization 
anniversary  date. 

§203.263    [Removed] 

3.  Section  203.263  would  be  removed. 

4.  Section  203.264  would  be  revised 
to  read  as  follows: 

§  203.264    Payment  of  periodic  MP. 

The  mortgagee  shall  pay  each  MIP  in 
twelve  equal  monthly  installments. 
Each  monthly  installment  shall  be  due 
and  payable  to  the  Secretary  no  later 
than  the  tenth  day  of  each  month, 
beginning  in  the  month  in  which  the 
mortgagor  is  required  to  make  the  first 
monthly  mortgage  payment  or,  if  later, 
in  (insert  the  first  month  after  the 
effective  date  of  the  rule). 

5.  In  §  203.265.  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  203.265    Mortgagee's  late  charge  and 
Interest 

(a)  Periodic  MIP  which  are  received 
by  the  Commissioner  after  the  payment 
dates  prescribed  by  §§  203.262  and 
203.264  shall  include  a  late  charge  of 
four  percent  of  the  amount  paid. 
***** 

6.  In  §  203.268.  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  203.268    Pro  rata  payment  of  periodic 
MIP. 

(a)  If  the  insurance  contract  is 
terminated  before  the  due  date  of  the 
initial  MIP,  the  mortgagee  shall  pay  a 
portion  of  the  MIP  prorated  from  the 
beginning  of  amortization,  as  defined  in 
§203.251,  to  the  date  of  termination. 
•         *         *         •         • 

7.  In  §  203.284,  paragraphs  (d)  and  (e) 
would  be  removed,  and  paragraph  (f) 
would  be  revised  to  read  as  follows: 

§  203.284    Calculation  of  up-front  and 
annual  MIP  on  or  after  July  1, 1991. 


(f)  Applicability  of  other  sections.  The 
provisions  of  §§  203.261,  203.262, 
203.264,  203.265,  203.266.  203.267. 
203.268.  203.280,  and  203.282  are 
applicable  to  mortgages  subject  to 
premiums  under  this  section. 
***** 

8.  In  §  203.285,  paragraph  (c)  would 
be  revised  to  read  as  follows: 

§  203.285    Fifteen-year  mortgages: 
Calculation  of  up-front  and  annual  MIP  on 
or  after  December  26, 1992. 


(c)  Applicability  of  certain  provisions. 
The  provisions  of  §§203.261,  203.262, 
203.264,  203.265,  203.266.  203.267, 
203.268,  203.280,  203.282,  and 
203.284(g)  are  applicable  to  mortgages 
subject  to  premiums  under  this  section. 


PART  221      ,-OW   :OSTAND 
MODERATE  iNCOMF  MCPTQAGE 
INSURANCE 

9.  The  authority  for  part  221  would 
continue  to  read  as  follows: 


Authority:  12  U.S.C.  1715b,  1715/.  42 
U.S.C.  3535(d).  Section  221.544(a)(3)  is  also 
issued  under  12  U.S.C.  1707(a). 

§221.251    [Amended] 

10.  In  §221.251,  paragraph  (a)  would 
be  amended  by  removing  the  reference 
to  "203.263  Adjustment  of  initial  MIP." 

Dated:  November  8,  1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  96-1305  Filed  1-25-96;  8:45  am) 
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24  CFR  Parts  202  and  203 

Dcx:net  No.  FR-3967-4-01] 

^is  2502-AG57 

Streami./  ug  Mo  -gagee  Requirements 

AGcNCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
'Commissioner.  HUD. 
action:  Interim  rule. 

Summary:  This  rule  revises  FHA's 
mortgagee  requirements  to  streamline 
and  make  the  FHA  process  more  flexible 
for  mortgagees  and  FHA's  customers 
and  clients. 
dates:  Effective  date:  February  26,  1996. 

Comment  due  date:  March  26.  1996. 
iOcofssFS:  Interested  persons  are 
.;.,.:-,.  ,    submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
n  m.  weekdays  at  the  above  address. 

-OR  FURTHER  INFORMATION  CONTACT: 
William  M.  Heyman.  Director.  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  Room  9156,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW,  Washington,  DC 
20410.  telephone  (voice)  (202)  708- 
1515.  (TDD)  (202)  708-4594.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

K  dckground 

Earlier  this  year  an  FHA  Single 
Family  Business  Practices  Working 
Group  was  established  to  develop 
recommendations  to  streamline  the  FHA 
process,  reduce  or  eliminate 
unnecessary  requirements,  promote 
greater  opportunities  for  first-time 
homebuyers  and  minorities,  and 
maintain  a  responsible  risk  management 
program.  The  Working  Group  was 
comprised  of  representatives  of 
mortgage  lenders.  State  and  local 
governments,  trade  associations, 
realtors,  government-sponsored 
enterprises,  and  other  interested  parties. 


rhe  revisions  made  by  this  rule  result 
from  the  efforts  and  recommendations 
made  by  the  Working  Group.  They  will 
make  the  FHA  process  more  flexible  for 
mortgagees,  and  for  Slate  and  local 
governments  and  nonprofit  associations, 
and  also  expand  homeownership 
opportunities.  They  will  also  assist  in 
making  the  FHA  a  more  effective 
organization  to  serve  the  needs  of  our 
customers  and  clients.  The  revisions 
should  also  minimize  the  differences 
between  FHA  and  conventional  loan 
processing  and  place  greater  reliance 
and  accountability  on  mortgagees. 

A  number  of  recommended  changes 
did  not  require  rulemaking  and, 
therefore,  were  made  effeciive 
immediately  with  the  issuance  of 
Mortgagee  Letter  95-36,  dated  August  2, 
1995.  However,  some  of  the 
recommended  changes  require  either 
rulemaking  or  modification  of  existing 
data  systems.  This  rule  sets  forth  the 
changes  that  require  rulemaking  for 
implementation.  Changes  effected  as  a 
result  of  modifications  of  existing  data 
systems  will  be  announced  later. 

This  Interim  Rule 

This  interim  rule  makes  the  following 

changes: 

— Section  202.11(a)(5)  is  revised  to 
establish  uniform  requirements  on  the 
use  of  authorized  agents  by 
supervised  and  nonsupervised 
mortgagees.  For  conforming  reasons, 
§§  202.13(e)  and  202.17(d)  are 
removed. 

— Section  202.12(m)  is  revised  to 
eliminate  the  requirement  that  a 
branch  office  of  a  mortgagee  must  be 
approved  by  FHA  to  originate  FHA 
mortgages.  A  branch  registry  process 
is  permitted.  However,  a 
nonsupervised  loan  correspondent 
will  be  required  to  provide  evidence 
that  it  complies  with  the  net  worth 
requirements  for  itself  and  all  of  its 
branches,  as  set  forth  in 
§202.12(n)(3). 

— Section  202.15(c)(1)  is  revised  to 
eliminate  the  requirement  that  loans 
must  be  closed  in  the  name  of  the 
Loan  Correspondent,  and  to  permit 
such  mortgages  to  be  closed  in  either 
the  name  of  the  Loan  Correspondent 
or  its  Sponsor(s). 

— Section  202.15(c)(5)  is  revised  to 
ehminate  the  compliance  report  and 
the  report  on  internal  control  from 
Loan  Correspondents'  annual  audited 
financial  statements. 

—Section  203.3(b)(2)  is  revised  to 
eliminate  the  requirement  that  FHA 
individually  approve  mortgagees' 
Direct  Endorsement  underwriters  and 
to  establish  a  registry  process  for  the 
underwriter.  Also,  The  requirement 


that  the  technical  staff  utilized  by  the 
mortgagee  be  approved  by  the 
Secretary  is  removed.  For  conforming 
reasons,  §§  203.3(b)(3)  and  (c)  are 
eliminated. 

Other  Matters 

justification  for  Interim  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking.  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  comment,  in  that 
public  procedure  is  contrary  to  the 
public  interest  and  unnecessary. 

No  mortgagees  or  potential  mortgagors 
will  be  adversely  affected  by  the 
revisions  made  by  this  rule  without 
prior  public  comment.  To  the  contrary, 
the  revisions  will  streamline  and  make 
the  FHA  processes  more  flexible  for 
mortgagees  and  FHA's  customers  and 
clients. 

For  these  reasons,  HUD  has 
concluded  that  the  public  interest 
would  not  be  served  by  the  delay  that 
issuance  of  a  proposed  rule  would 
involve. 

Environmental  Finding 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Imp>act  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street.  SW..  Washington,  DC 
20410. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


UMI 


various  levels  of  government.  As  a 
result,  the  rUle  is  not  subject  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
insuring  mortgages  and  do  not  impinj^e 
upon  the  relationship  between  the 
Federal  government  and  State  and  local 
governments. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order 
because  it  revises  mortgagee 
requirements. 

The  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Secretary  by  his  approval  of  this  rule 
hereby  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  changes  made  by  this  rule 
are  primarily  procedural  and  will  not 
have  a  significant  economic  impact. 

List  of  Subjects  in  Part  202 

Administrative  practice  and 
procedure.  Home  improvement, 
Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  Subchapter  B  of  Chapter 
II  of  title  24  of  the  Code  of  Federal 
Regulations  is  amended  as  followv 

CHflPTERM    OFFICE  OF  THE  ASSISTANT 

SECRETARv  POR  HOUSING— FEDERAL 
HOUSING  COMMISSIONER.  DEPARTMENT 
OF  HOUSiNG  AND  URBAN  DEVELOPMENT 

Subcncjpie'  3     Mortgage  and  Loan 

lnsur,incp  P'-ograms  Under  National 
HouSirq  Ai  !  anc  Other  Authorities 

PART  202      APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

1.  The  authority  for  part  202 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703, 1709,  and 
1715b;  42  U.S.C.  3535(d). 


2.  Part  202  is  amended  by  revising — 

a.  In  §  202.11,  paragraph  (a)(5)  to  read 

as  follnvv;' 

§202.11      Approval    'eceriiticatlon, 
withdrawal  ot  approval  arc  tei^'^  nation  of 
approval  agreemeni 

(5)  A  mortgagee  approved  under 
§§202.13,  202.14,  or  202.17  may,  with 
the  approval  of  the  Secretary,  designate 
another  mortgagee  approved  under 
§§  202.13  or  202.14  as  authorized  agent 
for  the  purpose  of  submitting 
applications  for  mortgage  insurance  in 
its  name  and  on  its  behalf. 
***** 

b.  In  §  202.12,  paragraph  (m)  to  read 
as  follows: 

§202  1?    Geiera  approval  requirements. 

♦  *  *  «  * 

(m)  Branch  offices.  A  mortgagee 
approved  under  §§  202.13  or  202.14,  or 
a  mortgagee  that  meets  the  definition  of 
a  supervised  mortgagee  under  §  202.13 
and  applies  for  approval  as  a  loan 
correspondent  under  §  202.15.  may 
maintain  branch  offices  for  the 
submission  of  applications  for  mortgage 
insurance,  provided  that  registration  of 
such  branches  is  maintained  with  the 
Secretary.  A  nonsupervised  loan 
correspondent  approved  under  §  202.15 
will  be  required  to  provide  evidence 
that  it  complies  with  net  worth 
requirements  for  itself  and  all  of  its 
branches,  as  set  forth  in  §  202.12(n)(3). 
The  mortgagee  shall  remain  fully 
responsible  to  the  Secretary  for  the 
actions  of  its  branch  offices. 


§202,13     fRemoveal 

c.  In  §  202.13,  paragraph  (e)  is 
removed. 

d.  In  §  202.15,  the  first  sentence  of 
paragraph  {c)(l)  and  paragraph  (c)(5)  are 
revised,  to  read  as  follows: 


§202-15     l-oar 


(C)* 


t-spondents. 


(1)  A  loan  correspondent  shall  close 
all  mortgages  in  its  own  name  or  the 
name  of  its  sponsor(s).  *   *   * 

***** 

(5)  It  shall  file  an  audit  report  with  the 
Secretary  within  90  days  of  the  close  of 
its  fiscal  year  (or  within  an  extended 
time  if,  at  the  discretion  of  the 
Secretary,  an  extension  is  granted),  and 
at  such  other  times  as  may  be  requested, 
unless  it  meets  the  definition  of  a 
supervised  mortgagee  in  §  202.13(a). 


Audit  reports  shall  be  based  on  audits 
performed  by  a  Certified  Public 
Accountant,  or  by  an  Independent 
Public  Accountant  licensed  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United 
States  on  or  before  December  31, 1970. 
The  audit  report  shall  include: 

(i)  A  financial  statement  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet  and  a  statement  of 
operations  and  retained  earnings  and 
analysis  of  the  loan  correspondent's  net 
worth  adjusted  to  refiect  only  assets 
acceptable  to  the  Secretary,  and  an 
analysis  of  escrow  funds;  and 

(ii)  Such  other  financial  information 
as  the  Secretary  may  require. 
***** 

e.  In  §  202.17,  paragraph  (d)  is 
removed. 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

3.  The  authority  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709.  1715b;  42 
U.S.C.  3535(d).  Subpart  C  also,  is  issued 
under  12  U.S.C.  1715u. 

4.  In  §  203.3,  paragraph  (b)(2)  is 
revised,  and  paragraphs  (b)(3)  and  (c) 
are  removed  and  reserved,  to  read  as 
follows: 

§  203.3    Approval  of  mortgagees  for  Direct 
Endorsement. 

***** 

(b)*  *  * 

(2)  The  mortgagee  has  on  its 
permanent  staff  an  underwTiter  that  is 
authorized  by  the  mortgagee  to  bind  the 
mortgagee  on  matters  involving  the 
origination  of  mortgages  through  the 
Direct  Endorsement  procedure  and  that 
is  registered  with  the  Secretary  and  such 
registration  is  maintained  with  the 
Secretary.  The  technical  staff  may  be 
employees  of  the  mortgagee  or  may  be 
hired  on  a  fee  basis  from  a  roster 
maintained  by  the  Secretary.  The 
mortgagee  shall  use  appraisers 
permitted  by  §  203.5(e). 

(3)  IReserved). 
***** 

(c)  [Reserved). 

***** 

Dated:  November  29. 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[PR  Doc.  96-1304  Filed  1-25-96;  8:45  ami 
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Cyciinq  P=!ym«nt  of  Social  Security 

4G6N^.y:  Social  Security  Administration 

ISSA). 

action:  Proposed  rules. 

summary:  Historically,  social  security 
.^    •     s  generally  have  been  paid  on  the 
3rd  of  each  month.  As  a  result  of  our 
ongoing  efforts  to  improve  service  to  our 
customers,  we  now  propose  to  establish 
additional  days  throughout  the  month 
on  which  social  security  benefits  will  be 
paid. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  March  26.  1996. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security.  P.O. 
Box  1585.  Baltimore.  MD  21235.  sent  by 
telefax  to  (410)  96&-2830.  sent  by  E- 
Mail  to  "regulations®ssa.gov,"  or 
delivered  to  the  Division  of  Regulations 
and  Rulings.  Social  Security 
Administration.  3-B-l  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235.  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOft  FURTHER  INFORMATION  CONTACT:  Lois 
Berg.  Legal  Assistant.  Division  of 
Regulations  and  Rulings.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-1713. 

SSA  plans  to  host  an  informational 
briefing  on  pwyment  cycling  for 
representatives  of  groups  and 
organizations,  and  any  others,  that  are 
interested  in  the  initiative.  The  session 
will  be  designed  to  provide  details  and 
to  answer  questions  on  how  SSA 
intends  to  implement  payment  cycling. 
It  will  not  be  designed  to  take  public 
comments  on  the  proposal.  Those  who 
would  like  to  be  invited  to  the  session, 
which  will  be  held  in  February,  can 
request  an  invitation  from  SSA's  Office 
of  Communications.  To  reach  the  office, 
call  (410)  965-1720  or  fax  (410)  965- 
1903 

SUPPLEMENTARY  INFORMATJON: 

.icickground 

The  second  phase  of  the  National 
Performance  Review  (NPR),  the  Federal 
Reinventing  Government  effort,  was 
announced  by  the  President  and  Vice 


President  on  December  19.  1994.  It  was 
designed  to  focus  attention  on  what 
each  agency  does,  examining  our 
mission  and  looking  at  our  programs 
and  functions  to  see  if  there  are  ways  we 
can  provide  better  service  to  the  public 
and.  at  the  same  time,  do  our  business 
in  a  more  cost-effective  manner,  i.e.. 
"make  government  work  better  and  cost 
less."  All  agencies  were  asked  to 
assemble  a  team  to  review  the  programs 
and  functions  of  their  own  agency. 
SSA's  team  worked  closely  with  a  team 
of  representatives  from  NPR  and  the 
Office  of  Management  and  Budget 
(OMB)  to  develop  recommendations  for 
the  Vice  President's  consideration. 

On  April  11.  1995.  the  White  House 
formally  approved  SSA's  reinvention 
proposals  and  officially  announced 
them  the  next  day.  One  of  these 
proposals  was  to  cycle  the  payment  of 
benefits. 

Recipients  of  Old-Age.  Survivors  and 
Disability  Insurance  (OASDI)  benefits 
and  Supplemental  Security  Income 
(SSI)  payments  currently  are  paid  in  the 
first  few  days  of  each  month.  While 
these  payment  days  have  never  been 
required  by  the  Social  Security  Act  (the 
Act),  which  in  §§205(i)  and  1631(a)(1) 
commits  the  time  for  making  benefit 
payments  to  the  discretion  of  th» 
Commissioner  of  Social  Security,  it  has 
been  our  longstanding  administrative 
practice  to  make  payment  on  these  days. 
Monthly  benefits  are  paid  to  all  OASDI 
beneficiaries  on  the  same  day  (generally 
the  3rd  day  of  each  month  for  the 
preceding  month)  and  to  all  SSI 
beneficiaries  on  the  same  day  (generally 
the  1st  day  of  each  month  for  which  the 
payment  is  due). 

Over  the  years,  a  trend  has  developed 
that  has  resulted  in  deterioration  of 
services  we  provide  face-to- face  or  over 
the  telephone  on  and  around  our 
payment  days.  This  phenomenon  is 
described  fully  below  and  is  of 
particular  concern  to  us  in  light  of  the 
Agency's  commitment  to  provide 
"world  class"  service  to  our 
beneficiaries  and  customers. 

Executive  Order  (E.O.)  12862.  issued 
on  September  11.  1993  mandates  that 
the  standard  of  quality  for  services 
provided  to  the  public  for  all 
government  agencies  shall  be  "customer 
service  equal  to  the  best  in  the 
business."  This  standard  has  been 
incorporated  into  SSA's  goal  of 
providing  "world  class"  pubUc  service. 
For  example,  when  you  conduct 
business  with  us.  we  have  set  as  goals 
that: 

•  When  you  make  an  appointment  to 
talk  with  someone  at  one  of  our  field 
offices,  we  will  serve  you  within  10 
minutes  of  the  scheduled  time. 


•  When  you  call  our  toll-free  800 
number,  you  will  get  through  to  it 
within  5  minutes  of  your  first  try. 
SSA's  current  practice  of  paying  47 
million  beneficiaries  within  the  first  3 
days  of  each  month  results  in  a  large 
surge  of  work  during  the  first  week  of 
each  month.  This  surge  includes  a  large 
number  of  visitors  to  field  offices  and 
calls  to  our  toll-free  800  number  to 
report  nonreceipt  of  a  check,  question 
the  amount  paid,  or  ask  about  other 
payment-related  issues.  Approximately 
9  percent  of  all  calls  during  check  week 
concern  nonreceipt.  compared  to  3 
percent  during  the  rest  of  the  month.  As 
an  example  of  the  surge  that  occurs 
around  the  current  payment  days,  on 
April  3.  1995.  1.091,282  calls  were 
placed  to  SSA's  800  number.  On  April 
14.  1995.  the  number  of  calls  placed  to 
our  800  number  decreased  to  229,022. 

It  is  important  to  beneficiaries  and 
customers  to  be  able  to  reach  SSA  with 
fewer  busy  signals,  and  we  have 
pledged  to  enable  callers  to  get  through 
to  the  800  number  within  5  minutes  of 
their  original  attempt.  However,  in  fiscal 
year  (FY)  1994.  during  peak  periods, 
customers  encountered  busy  signals  on 
SSA's  800  number  40-63  percent  of  the 
time  and  had  to  wait  more  than  5 
minutes  to  get  through  about  30  percent 
of  the  time.  This  delay  often  occurs  at 
a  time  when  it  may  be  the  most  critical 
for  the  individual  to  reach  us.  to  report 
a  lost  check,  for  example.  Anyone  who 
experiences  a  delay  in  reaching  us  to 
report  a  lost  check  also  faces  a  delay  in 
receiving  a  replacement  check.  Since 
many  beneficiaries  rely  solely  on  their 
social  security  benefits,  this  can  be  a 
real  hardship  for  them. 

Our  goal  is  for  our  customers  to  have 
minimal  waits  for  service  when  visiting 
a  social  security  field  office.  Today.  SSA 
does  not  always  meet  this  goal.  In  FY 
1994  there  were  24  million  visitors  to 
our  field  offices.  While  the  average  wait 
during  check  week  for  individuals  with 
an  appointment  was  8  minutes,  some 
individuals  with  appointments  had  to 
wait  over  2  hours.  Thirty-two  percent  of 
the  visitors  to  our  offices  without 
appointments  in  FY  1994  (typically 
people  who  have  questions  related  to 
their  payments  or  who  want  to  report 
payment  delivery  problems)  had  to  wait 
more  than  30  minutes  after  arriving  to 
be  served.  The  average  wait  during 
check  week  for  individuals  without 
appointments  was  16  minutes,  although 
some  individuals  without  appointments 
had  to  wait  over  3  hours.  This  can  be 
a  particular  hardship  to  those  who  are 
elderly  or  disabled,  as  well  as  to  people 
who  might  take  off  from  work  to  come 
to  our  offices. 


The  demographic  and  resource 
challenges  we  will  face  over  the  next  25 
years  will  make  it  even  more  difficult 
for  us  to  meet  our  service-delivery 
objectives.  Currently,  we  pay  47  million 
OASDI  and  SSI  beneficiaries  within  the 
first  three  days  of  each  month.  Due  to 
the  aging  of  the  "baby  boom" 
generation,  by  the  year  2020.  we  will  be 
paying  about  75  million  beneficiaries,  a 
60  percent  increase  over  today's 
beneficiary  population.  This  will  place 
an  unprecedented  demand  on  our 
benefit  delivery  system. 

We  are  concerned  that,  in  the  next  25 
years,  with  the  prospect  of  about  75 
million  beneficiaries  all  receiving  their 
payments  on  single  days,  there  will  be 
a  serious  deterioration  in  our  service  to 
the  public,  and  we  will  not  be  able  to 
provide  the  kind  of  service  to  which  we 
are  committed.  The  growth  in 
beneficiary  population  is  expected  to 
place  an  even  greater  strain  on  SSA's 
resources  at  the  beginning  of  the  month. 
At  the  same  time  that  the  number  of 
SSA  customers  is  growing.  SSA's 
resoiu-ces  are  being  reduced.  Pubhc  Law 
103-226  mandates  an  overall  12  percent 
reduction  of  Federal  staffing  levels  by 
1999.  and  this  will  impact  SSA's 
resources.  As  a  result,  we  are 
particularly  concerned  that  we  will  not 
be  able  to  cope  with  the  monthly 
workload  peaks  and  still  maintain  our 
goal  of  being  readily  accessible  to  the 
public  unless  we  make  significant 
changes  in  the  way  in  which  we  deliver 
service. 

In  the  future,  the  increased  number  of 
beneficiaries  and  customers  plus  the 
mandated  reduction  of  Federal  staffing 
levels  will  have  a  real  impact  on  the 
public's  ability  to  contact  us.  This  will 
be  especially  hard  on  individuals  during 
check  week  (currently  the  first  week  in 
each  month  that  benefits  are  paid)  when 
the  system  will  be  overloaded.  Check 
week  is  the  time  that  beneficiaries  often 
have  the  most  urgent  need  to  reach  us 
to  report  nonreceipt  or  other  problems 
related  to  their  payment,  and  to  request 
a  replacement  check. 

Each  attempted  phone  contact  by  an 
SSA  beneficiary,  whether  over  or  under 
age  65,  may  represent  a  personal  crisis 
due,  for  example,  to  nonreceipt  of 
benefits.  Social  security  benefits  affect, 
in  particular,  nearly  all  individuals  age 
65  and  over  in  the  United  States  (U.S.). 
For  a  significant  proportion  of 
individuals  over  age  65,  the  benefits 
represent  90  percent  or  more  of  their 
total  income.  For  these  beneficiaries, 
nonreceipt  is  not  an  abstract  concept  or 
statistic.  It  may  represent  the  difference 
between  paying  rent  or  mortgage 
payments  on  time  or  late.  It  may  mean 
the  ability  to  purchase  food.  It  may 


represent  lack  of  gasoline  or  busfare  to 
get  to  a  medical  appointment.  A  phone 
contact  or  visit  may  be  by  a  recent 
widow(er)  who  is  reporting  the  death  of 
her/his  spouse.  One  successful 
telephone  call  may  be  all  that  is 
necessary  to  enable  SSA  to  convert 
retirement  benefits  as  a  spouse  into 
higher  widotv(er)'s  benefits.  An 
unsuccessful  phone  contact  could 
prevent  us  from  holding  back  payments 
to  the  deceased  individual  and 
scheduling  benefits  to  the  newly 
widowed  beneficiary.  When  individuals 
are  unsuccessful  at  reaching  us  by 
telephone,  either  they,  or  a  friend  or 
family  member,  may  take  time  off  from 
work  to  come  into  a  field  office.  Any 
additional  delay  waiting  in  the  field 
office  causes  them  to  lose  even  more 
time  from  work. 

Today,  we  are  attempting  to  cope  with 
the  uneven  workload  pattern  in  order  to 
maintain  our  level  of  service  through  a 
series  of  administrative  and 
management  initiatives.  For  example,  at 
the  beginning  of  the  month,  we  redeploy 
staff  from  other  work  to  handle  the 
increase  in  telephone  inquiries  which 
sometimes  exceeds  two  million  calls  a 
day.  While  this  practice  has  been 
generally  successful  so  far,  it  will  not 
continue  to  be  as  effective  in  the  future 
when  the  number  of  beneficiaries 
increases  substantially  and  our  staffing 
decreases. 

We  are  considering  all  our  options  in 
preparing  for  this  increase  in  SSA's 
vvcirkioads  and  staff  reductions  and, 
accordingly,  are  looking  for  ways  to 
reengineer  our  various  processes  to 
allow  us  to  achieve  our  world  class 
customer  service  goals  and,  at  the  same 
time,  increase  efficiency  and 
productivity  to  the  maximum  extent 
possible.  It  is  clear,  though,  that  SSA's 
goal  to  achieve  a  level  of  world  class 
customer  service  cannot  be  realized 
unless  our  workloads  are  evened  out. 
This  is  critical  to  providing  better  access 
to  SSA's  services  for  our  beneficiaries 
and  customers. 

The  release  of  all  OASDI  and  SSI 
payments  on  single  days  also  has  an 
adverse  effect  on  certain  sectors  of  the 
economy.  Based  on  meetings  we  held 
with  representatives  of  the  banking  and 
business  community,  the  Department  of 
the  Treasury  (DT),  the  Federal  Reserve 
System  (FRS)  and  the  U.S.  Postal 
Service  (USPS),  it  is  clear  that  the  large, 
once-a-month  OASDI  and  SSI  payment 
files  are  creating  many  problems.  The 
banking  and  business  community,  the 
DT,  FRS  and  the  USPS  all  have  to  bear 
the  expense  of  providing  sufficient 
resources  and  processing  capacity  to 
deal  with  OASDI  and  SSI  payments  as 
they  flow  through  the  national  payment 


system  at  the  beginning  of  the  month. 
This  capacity  is  not  needed  throughout 
the  remainder  of  the  month. 

Equally  significant  is  the  growing 
operational  risk  that  is  associated  with 
SSA's  current  payment  pattern. 
Representatives  from  several  large 
financial  institutions  made  it  clear  that 
when  the  social  security  direct  deposit 
payment  file  becomes  available  for 
processing  from  FRS.  they  stop  all  other 
business  and  devote  their  entire 
operation  to  ensuring  the  file  is 
processed  quickly  and  accurately. 
Because  of  the  inordinately  large 
number  of  payments  involved,  these 
institutions  must  ensure  that  nothing 
goes  wrong  as  the  file  passes  through 
the  national  payment  system  and  is 
deposited  into  individual  customers' 
accounts.  Any  event  that  adversely 
affects  the  operational  capacity  of  DT, 
FRS  or  a  large  financial  institution  in 
the  1  to  4  day  window  prior  to  the  3rd 
of  the  month  may  result  in  the  delay  or 
nonreceipt  of  Hterally  millions  of  social 
security  benefit  payments  which  could 
create  hardship  for  SSA  beneficiaries. 
Levehng  the  social  security  payment 
files  through  cycling  will  help  prevent 
this  operational  risk  and  resulting 
hardship. 

In  order  to  improve  our  service  to  the 
public,  both  now  and  in  the  future,  we 
propose  to  spread  the  payment  of 
OASDI  benefits  throughout  the  month, 
rather  than  continue  to  make  all  benefit 
payments  on  single  days  at  the 
beginning  of  the  month.  That  is,  we  will 
establish  several  additional  payment 
days  for  each  month,  and  pay  the  full 
monthly  benefit  to  some  beneficiaries 
on  the  first  of  those  payment  days,  to 
other  beneficiaries  on  the  second  of 
those  payment  days,  and  so  forth.  The 
payment  day,  or  cycle,  on  which  a 
beneficiary  is  paid  generally  will  not  be 
changed,  so  that  if  you  are  paid  on  the 
second  payment  day  in  one  month  you 
will  be  paid  on  the  second  payment  day 
in  each  succeeding  month  as  well.  This 
approach,  which  we  call  "cycling  of 
payments."  will  level  the  workload 
peaks  associated  with  our  current 
practice  of  paying  all  benefits  on  the 
same  day.  Since  calls  and  visits 
associated  with  receipt  of  the  monthly 
benefit  payment  will  be  distributed 
throughout  the  month,  rather  than 
concentrated  in  a  few  days,  there  will  be 
shorter  waiting  times  for  assistance  and 
we  will  be  ablt  to  achieve  or  sustain  our 
world  class  service  to  the  public. 

It  is  important  to  note  that  payment 
cycling  will  not  change  the  way  benefits 
are  computed.  We  will  continue  to 
follow  the  same  rules  in  determining 
month  of  entitlement  and  the  payment 
amount.  People  whose  benefits  are 
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cycled  will  receive  the  same  amount 
they  would  receive  if  they  were  paid  on 
the  3rd  of  the  month. 

The  benefits  to  society  of 
implementing  payment  cycling  are 
potentially  significant  but  extremely 
difficult  to  estimate.  Cycling  will  benefit 
members  of  the  public  in  that  they  will 
have  better  access  to  SSA  services, 
including  shorter  waiting  times  in  field 
offices  and  when  calling  the  800 
number,  as  SSA's  workloads  increase  in 
the  future.  Cycling  will  benefit  the 
business  and  banking  communities  in 
that  they  will  be  better  able  to  utilize 
their  resources  throughout  the  month, 
processing  social  security  payments  on 
a  weekly  basis.  Cycling  will  also  reduce 
the  risk  involved  in  processing  large 
once-a-month  files.  If  we  continue  to 
pay  all  beneficiaries  on  single  days 
once-a-month.  SSA's  service  to  the 
public  will  deteriorate,  and  the  adverse 
impact  that  the  once-a-month  payments 
have  on  the  business  and  financial 
community  will  continue,  as  will  the 
growing  operational  risk  that  goes  along 
with  processing  all  benefit  payments  at 
one  time. 

After  considering  how  best  to 
implement  the  proposal  to  cycle  the 
timing  of  benefit  payments,  we  are 
proposing  the  following: 

1.  We  will  establish  three  additional 
payment  days  throughout  the  month 
(i.e.,  the  second,  third  and  fourth 
Wednesdays  of  the  month)  on  which 
individuals  may  be  paid.  This  schedule 
will  alleviate  to  the  maximum  extent 
possible  the  current  Monday  workload 
peak  which  is  also  now  being 
experienced  by  SSA's  toll-free  800 
number  and  field  offices  when  the 
payment  day  falls  on  Friday.  Saturday, 
Sunday  or  Monday,  which  occurs  more 
than  half  of  the  time. 

2.  We  will  implement  payment 
cycling  prospectively  only  for  new 
OASDI  beneficiaries  whose  claims  are 
filed  on  or  af^er  the  effective  date  of  the 
final  rule  for  payment  cycling.  We 
propose  to  implement  payment  cycling 
by  January  1997.  Payments  to  current 
beneficiaries  will  not  be  cycled,  as  they 
are  already  in  the  established  pattern  of 
receiving  their  benefits  on  the  third  of 
the  month. 

3.  We  will  assign  one  of  the  newly 
established  payment  days  to  each  new 
OASDI  beneficiary  based  on  the  date  of 
birth  of  the  person  on  whose  record 
entitlement  is  established  (the  insured 
individual).  Generally,  new  OASDI 
beneficiaries  who  receive  auxiliary  or 
survivors  benefits  on  an  insured 
individual's  record  will  be  assigned  to 
the  payment  day  based  on  the  insured 
individual's  date  of  birth.  Insured 
individuals  who  are  already  being  paid 


auxiliary  or  survivor  benefits  on  the  3rd 
of  the  month  when  payment  cycling  is 
implemented  and  who  subsequently 
become  entitled  on  their  own  record 
after  payment  cycling  is  implemented 
will  continue  to  receive  all  benefits  on 
the  3rd.  However,  all  other  insured 
individuals  who  become  entitled  on 
their  own  record  and  on  another  record 
after  payment  cycling  is  implemented 
will  be  paid  all  benefits  to  which  they 
are  entitled  on  the  payment  day 
assigned  based  on  their  own  date  of 
birth.  Insured  individuals  bom  on  the 
1st  through  the  10th  of  the  month  will 
be  paid  on  the  second  Wednesday  of 
each  month.  Insured  individuals  bom 
on  the  11th  through  the  20th  of  the 
month  will  be  paid  on  the  third 
Wednesday  of  each  month.  Insured 
individuals  bom  after  the  20th  of  the 
month  will  be  paid  on  the  fourth 
Wednesday  of  each  month.  With  only  a 
few  exceptions  described  below,  no  new 
OASDI  beneficiaries  will  receive 
payments  on  the  3rd  of  the  month. 

4.  We  may  accommodate  some 
beneficiaries  currently  being  paid  on  the 
3rd  of  the  month  who  voluntarily  wish 
to  change  to  the  payment  day  that 
would  be  selected  by  the  date  of  birth 
criteria  described  above,  in  order  to 
accelerate  the  workload  leveling  effect 
of  cycling.  For  example,  we  plan  to 
allow  them  to  volunteer  to  switch  if 
only  one  person  is  being  paid  on  the 
record  or,  if  there  are  other  beneficiaries 
being  paid  on  the  same  record,  all  others 
agree,  in  writing,  to  the  change. 
However,  once  a  volunteer  is  assigned 
to  a  new  payment  day.  that  day  will  be 
permanent  and  the  person  will  not  be 
allowed  to  change  back  to  the  3rd  of  the 
month.  We  will  not  allow  beneficiaries 
being  paid  on  one  of  the  three  new  days 
to  switch  to  a  different  payment  day. 

5.  We  will  not  include  persons 
receiving  SSI  payments,  and  persons 
concurrently  entitled  to  both  OASDI 
and  SSI  benefits,  in  payment  cycling. 
Since  SSI  is  a  needs-based  program,  we 
believe  we  should  continue  to  pay  these 
individuals  as  early  in  the  month  as 
possible.  Concurrently  entitled 
individuals  who  lose  eligibility  for  SSI 
will  continue  to  be  paid  on  the  3rd. 

6.  We  will  not  apply  payment  cycling 
to  OASDI  beneficiaries  whose  income  is 
deemed  to  SSI  beneficiaries.  The  reason 
is  that  most  deeming  cases  involve 
family  members  who  receive  Federal 
income  maintenance  benefits.  Those 
family  units  should  continue  to  receive 
payments  as  early  in  the  month  as 
possible.  Likewise,  payment  cycling 
will  not  apply  to  OASDI  beneficiaries 
who.  due  to  their  income  and/or 
resources,  are  not  entitled  to  SSI  but 
who  are  covered  by  the  State  in  which 


they  live  for  Medicaid  and  the  State 
covers  their  Medicare  premium.  The 
Health  Care  Financing  Administration 
requested  that  these  OASDI 
beneficiaries  be  paid  early  in  the  month. 

7.  Payment  cycling  will  not  apply  to 
beneficiaries  living  in  a  foreign  country. 
For  those  beneficiaries  being  paid  by 
check,  foreign  check  delivery  is  often 
unreliable.  However,  with  one  delivery 
day  on  the  3rd  of  the  month  it  is  easier 
to  target  when  checks  should  be 
received  than  if  they  were  sent  four 
times  throughout  the  month.  Also,  since 
foreign  beneficiaries  do  not  have  access 
to  the  800  number  or  to  SSA's  field 
offices  in  the  country  where  they  reside, 
these  facilities  will  not  be  adversely 
affected  if  we  continue  to  pay  foreign 
beneficiaries  on  the  3rd  of  the  month. 
The  presence  of  a  foreign  address  for 
any  beneficiary  on  a  social  security 
record  will  mean  that  all  beneficiaries 
on  that  record  will  be  paid  on  the  3rd 
of  the  month.  The  reason  is  that,  for 
operational  purposes,  we  are  assigning  a 
single  payment  day  for«ll  individuals 
who  receive  benefits  on  the  earnings 
record  of  a  particular  individual.  Once 

a  beneficiary  has  reported  a  foreign 
address  and  all  individuals  receiving 
benefits  on  that  account  are  changed  to 
the  3rd  of  the  month,  the  payment  day 
for  all  of  them  will  remain  the  3rd  of  the 
month  even  if  the  person  with  the 
foreign  address  returns  to  the  U.S.  This 
is  to  prevent  potential  confusion  caused 
by  beneficiaries  frequently  leaving  and 
entering  the  U.S. 

8.  We  will  notify  affected 
beneficiaries  in  writing  of  the  particular 
monthly  payment  day  that  is  assigned  to 
them.  However,  the  assignment  of  a 
payment  day  is  not  an  initial 
determination  and  is  not  appealable. 
Beneficiaries  have  never  been  able  to 
choose  their  payment  day  and  will  not 
be  able  to  choose  a  payment  day  under 
payment  cycling. 

Early  Consultations 

We  conducted  10  focus  group 
meetings  at  5  locations  around  the 
country  to  solicit  comments  and  obtain 
reaction  from  the  public  to  cycling 
payments  throughout  the  month.  Two 
meetings  were  held  in  each  location: 
one  with  current  beneficiaries  age  21 
and  over  and  one  with  future 
beneficiaries  age  21  and  over.  After  we 
described  our  future  workload 
projections  and  resultant  service 
delivery  deterioration,  the  vast  majority 
of  future  beneficiaries  with  whom  we 
met  said  they  would  not  mind  being 
paid  later  in  the  month. 

We  also  conducted  a  series  of  separate 
meetings  with  stakeholders  including 
representatives  from  the  business 


community,  financial  community,  other 
government  agencies  and  advocacy 
groups.  The  overwhelming  consensus  of 
opinion  among  all  stakeholders  who 
participated  was  that  SSA  should 
implement  some  form  of  payment 
cycling. 

Request  for  Inform ntion  Frnm  thp 
Public 

SSA  is  interested  in  receiving 
comments  from  the  public.  We  are 
interested  in  your  views  about  the 
importance  of  improved  service  and 
access  to  SSA  personnel  and  the  use  of 
payment  cycling  as  one  means  to 
achieve  better  service. 

Request  for  Information  From  Business 
and  Financial  Cuminuml^ 

SSA  is  particularly  interested  in  the 
incremental  cost  or  savings  to  the 
business  and  financial  community  of 
changing  to  the  proposed  payment 
schedule.  Therefore,  we  invite 
commenters  from  the  business  and 
financial  community  to  provide  data 
and  analysis  quantifying  these  effects. 
The  more  specific  the  data,  the  more 
they  will  help  us  to  assess  the  cost  or 
savings  or  any  other  effect  of  this 
proposed  regulation. 

Explanation  of  Revisions 

We  propose  to  add  a  new  §404.1807 
and  to  amend  §  404.1805  to  reflect  the 
policies  described  above.  We  propose  to 
add  a  new  §  404.1807(f)  to  reflect  §  708 
of  the  Act,  which  provides  that  payment 
will  be  moved  to  the  prior  business  day 
if  the  scheduled  day  for  payment  falls 
on  a  Saturday,  Sunday,  or  Federal  legal 
holiday.  We  also  propose  to  add  a  new 
paragraph  (s)  to  existing  §  404.903  to 
show  that  assignment  of  a  monthly 
payment  day  is  not  an  initial 
determination  and,  therefore,  it  is  not 
subject  to  the  administrative  review 
process  provided  in  subpart  J  of  our 
regulations  or  to  judicial  review. 

Electronic  Versions 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Pru<  ediirfs 

E.O.  12866 

We  have  determined  that  these 
proposed  regulations  meet  the  criteria 
for  a  significant  regulatory  action  under 
E.O.  ^2866.  Therefore,  we  prepared  and 


submitted  to  OMB  an  assessment  of  the 
potential  costs  and  benefits  of  this 
regulatory  action.  This  assessment  also 
contains  an  analysis  of  alternative 
policies  we  considered  and  chose  not  to 
adopt.  It  is  available  for  review  by 
members  of  the  public  by  contacting 
SSA. 

Regulatory  Flexibility  Act 

These  regulations  affect  when  social 
security  recipients  receive  their 
payments.  Recipients  are  not  small 
entities  within  the  definition  of  the 
Regulatory  Flexibility  Act.  Therefore, 
these  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  reporting/recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.003  Social  Security- 
Special  Benefits  for  Persons  Aged  72  and 
Over;  96.004  Social  Security-Survivors 
Insurance.) 

List  of  Sub)e<  ts  in  20  CFR  Part  404 

Administrative  Practice  and 
Procedure,  Blind  benefits,  Old-Age, 
Survivors  and  Disability  Benefits; 
Reporting  and  recordkeeping 
requirements;  Social  Security. 

DHtpfi;  November  30.  1995. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  subparts  J  and  S  of  part  404 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below, 

PART  404— FEDERAL  OlD  AGE, 
SURVIVORS  AND  DISABiL^ v 
INSURANCE  (1950-        ; 

1.  The  authority  citation  for  subpart  J 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  201(j),  205(a).  (b).  (d)-(h), 
and  (j).  221.  225.  and  702(a)(5)  pf  the  Social 
Security  Act  (42  U.S.C  401(j),  405(a).  (b),  (d)- 
(h).  and  (j),  421.  425  and  902(a)(5));  31  U.S.C. 
3720A;  sec.  5.  Pub.  L.  97-455,  96  Stat.  2500 
(42  U.S.C.  405  note);  sec.  6(a),  (b),  and  (c)- 
(e).  Pub.  L.  98-^60.  98  Stat.  1802  (42  U.S.C. 
1383b.  421  note). 

2.  Section  404.903  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (q),  and  by  removing  the 
period  at  the  end  of  paragraph  (r)  and 
adding  a  semicolon  and  the  word  "and" 
in  its  place,  and  adding  paragraph  (s)  to 
read  as  follows: 


§  404.903    Administrative  actions  that  are 
not  initial  determinations. 

***** 

(s)  The  assigrunent  of  a  monthly 
payment  day  (see  §404.1807). 

3.  The  authority  citation  for  subpart  S 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  205(a)  and  (n).  207,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
405(a)  and  (n),  407,  and  902(a)(5)). 

4.  Section  404.1805  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  404. 1 805    Paying  benefits. 

(a)*   *   * 

(3)  The  time  at  which  the  payment  or 
payments  should  be  made  in  accordance 
with  §404.1807. 
•        *         •        *         * 

5.  Section  404.1807  is  added  to  read 
as  follows: 

$404.1807    Montt>ly  payment  day. 

(a)  General.  Once  we  have  made  a 
determination  or  decision  that  you  are 
entitled  to  recurring  monthly  benefits, 
you  will  be  assigned  a  monthly  payment 
day.  Thereafter,  any  recurring  monthly 
benefits  which  are  payable  to  you  will 
be  certified  to  the  Managing  Tmstee  for 
delivery  on  or  before  that  day  of  the 
month  as  part  of  our  certification  under 
§  404.1805(-a)(3).  Except  as  provided  in 
paragraphs  (c)(2)  through  (c)(6),  once 
you  have  been  assigned  a  monthly 
payment  day,  that  day  will  not  be 
changed. 

(b)  Assignment  of  Payment  Day.  (1) 
We  will  assign  the  same  payment  day 
for  all  individuals  who  receive  benefits 
on  the  earnings  record  of  a  particular 
insured  individual.  See  paragraph  (c)(5) 
for  exception. 

(2)  The  payment  day  will  be  selected 
based  on  the  day  of  the  month  on  which 
the  insured  individual  was  bom. 
Insured  individuals  bom  on  the  1st 
through  the  10th  of  the  month  will  be 
paid  on  the  second  Wednesday  of  each 
month.  Insured  individuals  bom  on  the 
11th  through  the  20th  of  the  month  will 
be  paid  on  the  third  Wednesday  of  each 
month.  Insured  individuals  bom  after 
the  20th  of  the  month  will  be  paid  on 
the  fourth  Wednesday  of  each  month. 
See  paragraph  (c)  for  exceptions. 

(3)  We  will  notify  you  in  writing  of 
the  particular  monthly  payment  day  that 
is  assigned  to  you. 

(c)  Exceptions.  (1)  If  you  or  any  other 
person  became  entitled  to  benefits  on 
the  eamings  record  of  the  insured 
individual  based  on  an  application  filed 
before  (effective  date  of  cycling),  you 
Mfill  continue  to  receive  your  benefits  on 
the  3rd  day  of  the  month  (but  see 
paragraph  (c)(6)  of  this  section).  All 
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persons  who  subsequently  become 
entitled  to  benefits  on  that  earnings 
record  will  be  assigned  to  the  3rd  day 
of  the  month  as  the  monthly  payment 
day. 

(2)  If  you  or  any  other  person  became 
entitled  to  benefits  on  the  earnings 
record  of  the  insured  individual  based 
on  an  application  filed  after  (effective 
date  of  cycling)  and  also  become 
entitled  to  Supplemental  Security 
Income  (SSI)  benefits  or  have  income 
which  is  deemed  to  an  SSI  beneficiary 
(per  §416.1160),  all  persons  who  are  or 
become  entitled  to  benefits  on  that 
earnings  record  will  be  assigned  to  the 
3rd  day  of  the  month  as  the  monthly 
payment  day.  We  will  notify  you  in 
writing  if  your  monthly  payment  day  is 
being  changed  to  the  3rd  of  the  month 
due  to  this  provision. 

(3)  If  you  or  any  other  person  became 
entitled  to  benefits  on  the  earnings 
record  of  the  insured  individual  based 


on  an  application  filed  after  (effective 
date  of  cycling)  and  also  reside  in  a 
foreign  country,  all  persons  who  are  or 
become  entitled  to  benefits  on  that 
earnings  record  will  be  assigned  to  the 
3rd  day  of  the  month  as  the  monthly 
payment  day.  We  will  notify  you  in 
writing  if  your  monthly  payment  day  is 
being  changed  to  the  3rd  of  the  month 
due  to  this  provision. 

(4)  If  you  or  any  other  person  became 
entitled  on  the  earnings  record  of  the 
insured  individual  based  on  an 
application  filed  after  (effective  date  of 
cycling)  and  are  not  entitled  to  SSI  but 
are  or  become  covered  by  the  State 
where  you  live  for  Medicaid  and  the 
State  covers  your  Medicare  premium,  all 
persons  who  are  or  become  entitled  to 
benefits  on  that  earnings  record  will  be 
assigned  to  the  3rd  day  of  the  month  as 
the  monthly  payment  day.  We  will 
notify  you  in  writing  if  your  monthly 


payment  day  is  being  changed  to  the  3rd 
of  the  month  due  to  this  provision. 

(5)  Insured  individuals  wtio  are 
already  being  paid  auxiliary  or  survivor 
benefits  pn  the  3rd  of  the  month  and 
who  become  entitled  on  their  own 
record  after  (effective  date  of  cycling) 
will  continue  to  receive  all  benefits  on 
tbe  3rd  of  the  month.  However,  all  other 
insured  individuals  entitled  on  their 
own  record  and  on  another  record  after 
(effective  date  of  cycling),  will  be  paid 
all  benefits  to  which  they  are  entitled  on 
the  payment  day  assigned  based  on  their 
own  date  of  birth. 

(6)  If  the  day  regularly  scheduled  for 
the  delivery  of  your  benefit  payment 
falls  on  a  Saturday,  Sunday,  or  Federal 
legal  holiday,  you  will  be  paid  on  the 
first  preceding  day  that  is  not  a 
Saturday,  Sunday,  or  Federal  legal 
holiday. 
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REMINDERS 

•     and  propOMd  rutes 
r  --.J    St  w©r«  •dNohaNy 
(j'^xxlec)  as  an  axj  to  Federal 
;;^ ;,.-•=-  >sefs.  IncJuswn  ex 

Tom  this  1st  has  no 
■^a   Significance. 

RULES  ;jOiNG  \hto 

CCMM£a:t    DEPARTMENT 

Sat'c^^    Dceanic  and 
At"^ospn«rtc  Administration 
«iry  conservation  and 
management: 
Gtif  of  Mexico  shnmp; 

published  12-27-95 
South  Atlantic  coral  and 
coral  reefs:  published  12- 
^7-96 
DEFENSE  DEPARTMENT 
Federal  AcquisitK>n  Regulation 
(FAR): 

Contract  quairfications:  made 
in  America  labels/unfair 
trade  practices;  published 
1-26-96 
Mentor-protege  program; 
otjbdshed  1-26-96 

£S.  3, NMtsTAL 
PROTcCTiON  AGENCY 

-estjcides,  tolerances  in  food, 
animal  feeds,  and  raw 
agricuNural  comrrxxjities: 
TrifluraNn;  published  1-26-96 
Superfund  program: 
National  oil  and  hazardous 
sut)stances  contngency 
plar>- 

htational  phorrties  list 
update;  puttlished  1-26- 
96 

::mm    SICAT10NS 

CMM    ,SION 

.u  stations;  table  of 
isstgnments: 

Arizona;  published  12-19-95 
DuWished  1-26-96 

:.tN-.    AL  SERVICES 
^  :  MINISTRATION 

•riral  Acquisition  Regulation 

•  AR): 

Contract  qualifications;  nnade 
in  America  labels/unfair 
trade  practices;  published 
1-26-96 

Mentor-protege  program; 
published  1-26-96 

-LALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
-ood  and  Drug 
Administration 

Animal  drugs,  feeds,  arxj 
related  products: 
Chlortetracycline, 
sulfathiazole,  and 


penidtoi:  published  1-26- 
96 
Organization,  fuKtiortt,  and 
authority  delegations: 
Associate  Commosior«r  for 
Policy  Coordination; 
published  1-26-96 
INTERIOR  DEPARTMENT 
Fist)  and  Wlidlita  S«rvic« 
Importation,  exportation,  and 
transportation  of  wildlife: 
River  otters  taken  in 
Tennessee;  export 
published  1-26-96 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contract  qualification;  made 
in  America  labels/urrfair 
trade  practices:  published 
1-26-96 
Mentor-protege  program; 
publish^  1-26-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Maule  Aerospace 
Techrxjlogy,  Inc.; 
published  1-9-96 
Robinson  Helicopter  Co.; 
published  12-22-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Rail  fixed  guideway  systems; 
State  safety  oversight; 
published  12-27-95 

COMMErfTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Mari^eting  of  various 
agricultural  comnxxjities; 
U.S.  grade  standards  and 
other  selected  regulations; 
removal  from  CFR,  Federal 
regulatory  reform;  comments 
due  by  2-2-96;  published 
12^-95 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Offcial  inspection  and 
weighing  services; 
comments  due  by  1-29- 
96;  published  11-30-95 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Ssrvice 

Telecommunicatkxis  standards 
and  specifications: 


Aerial  service  wires 
specificatkxi;  commerrts 
due  by  1-29-96;  published 
12-29-95 

COMMERCE  DEPARTMENT 

National  Oceanic  ar>d 
Atmosplwrtc  Administration 

Space  systems;  private 
remote-sensing  licensing; 
comment  request;  comments 
due  by  2-2-96;  published 
12-4-95 

DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Miscellaneous  amerxlments; 
comments  due  by  1-29- 
96;  published  11-30-95 
Federal  Acquisition  Regulatx>n 
(FAR): 

Employee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Navigaton  regulations: 
St.  Marys  Falls  Canal  and 
Loclis;  comments  due  by 
2-1-96;  published  1-2-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  arxJ  engines: 
Detehoration  factors  for 
alternative  fuel  vehicles, 
determination 
requirements;  inherently 
tow-emission  vehicles; 
lat)eling  requirements 
amerxlments.  comments 
due  by  2-2-96;  putilished 
1-3-96 
Small-volume  manufacturers 
certification  of  clean-fuel 
arxl  conventior«l  vehicle 
conversions,  sales  volume 
limit  provisions;  comments 
due  by  2-2-96;  putilished 
1-3-96 
Superfund  program: 

Toxic  chemical  release 
reporting;  community-nght- 
to-krx)w- 
2,2-Dibromo-3- 

nitrik}propionamide; 

correctk)n;  comments 

due  by  1-29-96; 

published  12-15-95 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Com»TX)n  earner  service: 

Calling  party  telephone 
numbiar- 

Privacy  requirements; 
comments  due  by  1-30- 
96;  published  1-25-96 
Hearing  akj  connpatible 

wireline  telephones  in 


workplaces,  confined 
settings,  etc.;  comnnents 
due  by  1-29-96;  published 
1-24-96 
Radio  stations;  table  of 
assignnrwnts: 

Oklahoma;  comments  due 
by  1-29-96;  published  12- 
12-95 
Television  broadcasting: 
Closed  captioning  and  video 
description  of  video 
programming;  availability, 
cost,  and  uses;  comments 
due  by  1-29-96;  published 
12-ia-95 
FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulatkm 
Z): 

Otfkaal  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-7- 
95 
Truth  in  Savings  (Regulation 
DO): 

OffKial  staff  commentary; 
revision;  comments  due 
by  2-2-96;  published  12-6- 
95 
FErEOAl   -^RftDF 

CCMM  SS       '• 

Trade  regulation  rules: 
Textile  weanng  apparel  and 
piece  goods;  care 
labeling;  comments  due 
by  1-31-96;  published  11- 
16-95 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Emptoyee  stock  ownership 
plans;  comment  period 
extension;  comments  due 
by  1-31-96;  published  1-3- 
96 
HEALTH  AND  H^MA.S 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Cotor  additives: 
Astaxanthin;  comments  due 
by  1-30-96;  published  11- 
1-95 
Food  additives: 
Menadk)r>e  nicotinamide 
bisulfite;  comnnents  due 
by  2-1-96:  published  1-2- 
96 
Food  for  human  consumption: 
Bottled  water- 
Mineral  water,  level  for 
aluminum  exemption; 
comments  due  by  1-29- 
96:  published  11-13-95 
HEAL"^-^   isc  -MAS 
SERVICt;^  3EPAR"MENT 
Health  Care  Financing 
Administration 
Clinical  Latx>ratories 
Improvement  Act: 


Laboratories  regulations- 
Cytotogy  profiaerKy 
testing:  comments  due 
by  1-29-96;  published 
11-30-95 
I^Tpninp  DEOAR-^MEN" 
Lane  Management  Bureau 
Minerals  management: 
Oil  and  gas  leasing- 
Onshore  oil  and  gas 
operations: 
management's 
responsibility:  commerrts 
due  by  1-29-96; 
published  11-28-95 
IN'ERiOR   DEP  A  RTMEM' 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

California  condors; 
comments  due  by  2-1-96; 
putilished  1-2-96 
Hunting  and  fishing  areas: 

Open  areas  list  additions; 
comments  due  by  1-29- 
96;  published  11-29-95 
Hunting  and  fishing: 

Open  areas  list  additions; 
comments  due  by  1-29- 
"f^    ;>jbiishec  ''-?9-95 

IS-Ea.OPi   DEPARTH^iENT 
V'^erais  Managemer! 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Lessee  and  conti-actor 
employees;  training 


program;  comments  due 

by   1-31-96.  Dubiishea  11- 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

tmpioymen'  oitgiDility 
verification  form  (Form  1-9); 
electronic  ^axjuction  and'or 
storage  demonstration 
Dro!e'''    a^)DilCatlon 
'cQj  'enents  and  criteria; 
comments  yje  r:>  1-29-96; 
pub^.<:.'"ec  ■  "  -30-95 

wABOR  DEPARTMENT 
Occupational  Safety  anc 
Health  Administration 

Safety  and  health  standards, 
etc 

Respirator\  D^ofection; 
comme":s  ciue  by  1-29- 
96    DuDi'snec   "-?:^-Q« 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Employee  stocK  ovvnership 
plans;  comment  period 
extension:  comments  due 
by  1-3^  96    r^ubiished  1-3- 
96 

RAILROAD  RETIREMENT 
BOARD 

"a.iroac  ►-'er;''ei'^ent  A;* 
^ec-over,   0'  OveTia.'"'ents; 
coTiments  Que  Oy  i-29- 
96,  published  '2-28-95 


SECUP'T^ES  ANC 
EXCHANGE  GOMMlSStQ.N 
Investment  companies: 
Unit  investiTient  trusts; 
cak^lation  of  yields; 
comments  due  by  1-29- 
96;  published  11-29-95 
Regulatory  Flexibility  Act;  njles 
review;  list;  comments  due 
by  1-31-96;  published  12- 
18-95 

TRANSPORTATION 

-jppiP-MENT 
Coast  G^a^r* 
PollUtlOr. 

Existing  tank  vessels  without 
double  hulls;  operational 
measures  to  reduce 
oilspills;  comments  due  by 
2-1-96;  published  11-3-95 
Ports  arxJ  watenvays  safety: 
Towing  vessels;  navigation 
safety  equipment 
requirements;  comments 
dtie  by  2-1-96;  putilished 

-GANiSPCf^TATION 
:>EPAn-MENT 
^trae^3    Aviation 
Aarmnistration 
Airworthiness  directives: 
de  Havillarxj;  comments  due 

by  1-30-96;  published  12- 

1-95 

Beech;  comments  due  by  1- 
29-96;  published  11-28-95 

Boeing:  comments  due  by 
1-29-96;  published  1-9-96 


Fokker  comments  due  by 
1-30-96;  published  12-19- 
95 

McDonnell  Douglas; 
comments  due  by  1-29- 
96;  published  1-9-96 

Robinson  Helicopter  Co.; 
comnnents  due  by  1-29- 
96;  published  1 V28-95 

Textron  Lycoming: 
comments  due  biy  1-29- 
96;  published  11-28-95 

Ainworthiness  standards: 
Special  corxlitions- 
Jetstream  Aircraft  Ltd. 
model  4101  series 
airplanes:  comments 
due  by  1-29-96; 
published  12-13-95 
Class  D  and  Class  E 
airspace;  comments  due  by 
2-2-96;  published  12-22-95 
Class  E  airspace;  comments 
due  by  1-29-96;  published 
12-8-95 

VOR  Federal  airways  and  jet 
routes;  comments  due  by  2- 
2-96:  published  12-21-95 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  2-2-96; 
published  12-4-95 
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(Credit  card  expiration  date) 


Thank  you  for 
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is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sessions] 
WHEN:  February  6.  1996  at  9:00  am  and 

February  21.  1996  at  9:00  am 
WHERE:  Office  of  the  F^ederal  Register  Conference 

Room.  800  North  Capitol  Street.  NW., 

Washington,  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agricultural  Marketing  S.^v  ce 

RULES 

Filberts/hazelnuts  gj:t)wn  in  Oregon  and  Washington,  2665- 
2667  I 

Agriculture  ;)' p  'r-r-er^' 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

RULES 

Immigration  Reform  and  Control  Act: 
Immigration  and  Nationality  Act;  replenishment 

agricultural  worker  program  expiration;  CFR  part 

removed,  2659-2660 
Special  agricultural  worker  program  expiration;  CFR  part 

removed.  2R.Tq 

Air  Force  Deparimer.t 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mountain  Home  AFB,  ID;  tactical  training  range,  2803- 
2804 

Animal  and  Plant  H<  .i  '•"   nspection  Service 

RULES 

Overtime  services  relating  to  imports  and  exports: 
International  commercial  aircraft  and  vessels;  quarantine 
and  inspection  services;  user  fees,  2660-2665 
NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Northrup  King  Co.;  genetically  engineered  com  line, 
2789-2790 

Army  Department 

See  Engineers  Corps 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2791 

Children  ana  Families  Administration 
PROPOSED  RULES 

Child  support  enforcement  program;  required  reporting  to 
consumer  reporting  agencies;  Federal  regulatory 
review,  2774-2781 

Commerce  Dep;?rinent 

See  Census  Dur«du 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

RULES 

Domestic  exchange-traded  commodity  option  transactions: 
Futures  commission  merchants;  disciplinary  actions 
notification  requirement,  2719-2720 

Foreign  futures  and  options  transactions: 
Tokyo  Grain  Exchange.  2717-2719 


NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
CME  Argentine  Brady  Bond  Index,  etc.,  2803 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  2868 

Defense  Department 

See  Air  Force  Department 
See  Engineers  Corps 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 
Privacy  Act: 

Systems  of  records.  2826-2830 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Humphreys,  Earl  A.,  M.D.,  2840-2841 

Murphy,  Terrence  E.,  M.D.,  2841-2847 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2805-2806 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  and  Southern  Florida  Project;  comprehensive 

review  study,  2804 
St.  Paul,  AK;  harbor  improvements,  2805 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
State  operating  permits  programs — 
South  Dakota,  2720-2722 
Superfund  program: 
Toxic  chemical  release  reporting;  commtmity  right-to- 
know — 
Toxic  release  inventory  reports.  2722-2723 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
National  emission  standards  for  hazardous  air 
pollutants — 
Radionuclide  emissions  from  facilities  licensed  by 
Nuclear  Regulatory  Commission  and  Federal 
facilities  not  owned  or  operated  by  Energy 
Department,  2765-2766 
Air  programs: 
Outer  Continental  Shelf  regulations — 
California.  2761-2765 
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V 


Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes:  designation  of  areas: 
Ohio.  2760-2761 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  2751-2760 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  2772-2774 
Water  pollution  control: 
Water  quality  standards — 
Arizona  surface  waters.  2766-2772 
NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  2820 
Clean  Air  Act: 
Acid  rain  provisions — 
Permits.  2820-2821 

Sulfur  dioxide  control  program;  transferable  allowances 
auctions  and  sales,  2821 
Committees;  establishment,  renewal,  termination,  etc.: 
Local  Government  Advisory  Committee,  2821-2822 
Confidential  business  information  and  data  transfer,  2822 
Drinking  water: 
Public  water  supply  supervision  program — 
Arkansas  et  al.,  2822 
Superfund:  response  and  remedial  actions,  proposed 
settlements,  etc.; 
GE/Moreau  Site.  NY.  2823 
Industri-Plex  Site,  MA,  2824 
I&A  Enterprises  Site,  AL,  2823 
Kin-Buc  Landfill  Site.  NJ,  2823-2824 
Ramapo  Undfill  Site,  NY,  2825-2826 
Sidney  Landfill  Site,  NY.  2826 
Superfund  program: 
Prospective  purchaser  agreements — 
Kansas  City  Structural  Steel  Site.  KS.  2824-2825 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Transportation  and  Related  Equipment  Technical 
Advisory  Committee,  2791-2792 

Farm  Service  Agency 

NOTICES 
Meetings: 
National  Conservation  Review  Group.  2790 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Air  carrier  and  commercial  operator  training  programs; 
correction,  2869 
Airworthiness  directives: 

Airbus,  2697-2699 

Allied  Signal.  Inc.,  2699-2701 

Curtiss-Wright.  2701-2703 

Franklin.  2703-2705 

General  Dynamics.  2705-2706 

Michelin  Aircraft  Tire  Corp..  2706-2708 

Teledyne  Continental  Motors,  2708-2711 


Class  E  airspace,  2711-2713.  2713-2715 

Class  E  airspace;  correction.  2713 

Standard  instrument  approach  procedures.  2715-2717 

PROPOSED  RULES 

Airworthiness  directives: 

Boeing.  2730-2731 
Class  D  and  Class  E  airspace.  2731-2732 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Civil  Tiltrotor  Development  Advisory  Committee; 
termination.  2863 
Environmental  statements;  availability,  etc.: 
John  F.  Kennedy  International  and  La  Guardia  Airports. 
NY;  terminal  doppler  weather  radar,  2864-2865 
Passenger  facility  charges;  applications,  etc.: 
Nashville  International  Airport.  TN.  2863-2864 

Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 

Workplace  Diversity  Office.  2727-2728 
PROPOSED  RULES 
Television  broadcasting: 

Closed  captioning  and  video  description  of  video 

programming;  availability,  cost,  and  uses;  comments 
deadline  extension.  2781-2782 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  2830-2834 

Submission  for  OMB  review;  comment  request,  2831 
Meetings;  Sunshine  Act,  2868 

Spectrum  policy  and  management;  en  banc  hearing,  2831- 
2832 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Open  access  non-discrfminatory  transmission  services 
provided  by  public  utilities — 
Wholesale  competition  promotion;  stranded  costs 
recovery,  2733 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Massachusetts  Institute  of  Technology  et  al..  2806-2808 

South  Carolina  Public  Service  Authority  et  al..  2808-2812 
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International  Paper  Co.  et  al..  2812-2813 
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EnergyOnline  Inc.,  2815-2816 
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NorAm  Gas  Transmission  Co.,  2817 

Pacific  Gas  Transmission,  2817 
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Meetings;  Sunshine  Act.  .2868 

Federal  Reserve  System 

RULES 
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(Regulations  G.  T.  U.  and  X).  2667-2671 
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Applications,  hearings,  determinations,  etc.: 
Regions  Financial  Corp.  et  al.,  2832 
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RULES 
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2872-2874 
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RxCare  of  Tennessee,  Inc.,  2833-2836 

Financial  Management  Service 
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Fiscal  Service 
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International  Trade  Administration 

NOTICES 
Antidumping: 
Cut-to-length  carbon  steel  plate  from — 
Finland,  2792-2797 
Countervailing  duties: 
Textile  mill  products  from — 
Thailand,  2797-2802 
Meetings: 
U.S.  Automotive  Parts  Advisory  Committee,  280: 

Justice  Department 
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impending  closing  dates  for  comments  on  Proposed  Rules 
documents  published  in  past  issues.  Only  those  documents 
published  in  the  Rules  and  Proposed  Rules  sections  of  the 
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Reminders. 


The  Reminders  feature  is  intended  as  a  reader  aid  only. 
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significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 

for  the  Reminders  since  the  issue  of  November  1,  1995.  No 

documents  published  prior  to  November  1,  1995  will  be 

listed  in  Reminders. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue'of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  Id 
RIN0S03-AA14 

Expiration  of  the  Special  Agricultural 
Worker  Program 

agency:  Office  of  the  Secretary,  United 
States  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes  the 
regulations  of  the  United  States 
Department  of  Agriculture  (USDA) 
relating  to  special  agricultural  workers 
(SAWs)  under  section  210  of  the 
Immigration  and  Nationality  Act  (INA), 
as  added  by  section  302  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  Specifically,  this  final  rule 
removes  the  USDA  regulations 
pertaining  to  the  SAW  program  as  the 
program  expired  on  December  1,  1988. 
EFFECTIVE  DATE:  February  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Al  French.  USDA,  Telephon..'  (202) 
720—4737,  Internet:  alfrench@usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  INA 
was  amended  by  the  IRCA  (8  U.S.C. 
1160)  to  (1)  control  illegal  immigration 
into  the  United  States  and  (2)  make 
limited  changes  in  the  system  for  legal 
immigration.  There  was  concern  during 
consideration  of  the  IRCA  that 
employers  in  seasonal  agricultural 
services  (SAS),  who  had  come  to  rely  on 
unauthorized  aliens  to  perform  field 
work,  would  be  unable  to  obtain 
sufficient  legal  workers  to  satisfy  their 
needs. 

To  address  this  concern,  the  IRCA 
added  section  210  to  the  INA  to 
establish  a  program  that  granted 
temporary  resident  alien  status  to  SAWs 
who  could  demonstrate  that  they 
performed  SAS  for  at  least  90  man-days 
during  the  12-month  period  ending  May 
1,  1986.  The  definition  of  SAS  is 


contained  in  regulations  promulgated  by 
the  Secretary  of  Agriculture  at  7  CFR 
Part  Id  and  defined  the  fruits,  the 
vegetables,  and  the  other  perishable 
commodities  in  which  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing,  and  harvesting 
would  be  considered  SAS. 

As  the  statutory  authority  for  the 
SAW  program  has  expired  and  Congress 
has  given  no  indication  that  the  program 
will  be  reauthorized,  USDA  believes 
that  it  is  appropriate  to  remove  the 
implementing  regulations. 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

List  of  Subjects  in  7  CFR  Part  id 

Agriculture,  Aliens,  Immigration, 
Labor,  Migrant  workers,  Rural  labor. 

PART  1d-  rPEMOVED] 

/\ccoruiiigiy,  uiiuer  the  authority  of  8 
U.S.C.  1160,  Part  Id  of  title  7,  subtitle 
A,  of  the  Code  of  Federal  Regulations  is 
removed. 

Done  at  Washington.  DC,  this  19th  day  of 
January,  1996. 

Keith  J.  Collins, 

Chief  Econ  omist. 

[FR  Doc.  96-129.3  Filed  1-26-96;  8:45  ami 
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7  CFP  Par^.   U} 
R;N050?-iA13 

f  xpratio^  0'   *  e  Replenishment 
A  g  n  c  u !  t  ■..  rn ;  •/■.  o  rker  Program 

AGENCY:  Olfice  of  the  Secretary,  United 
St;^tp^  nepartmeut  of  Agriculture. 
'CTiCN   Final  rule. 

Summary:  This  final  rule  removes  the 
regulations  of  the  United  States 
Department  of  Agriculture  (USDA) 
relating  to  additional  special 
agricultural  workers  known  as 
replenishment  agricultural  workers 
(RAWs)  under  section  210A  of  the 
Immigration  and  Nationality  Act  (INA), 
as  added  by  section  303  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  Specifically,  this  final  rule 
removes  the  USDA  regulations 
pertaining  to  the  RAW  program  as  the 
program  expired  at  the  end  of  Fiscal 
Year  1993. 


EFFECTIVE  DATE:  February  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Al  French.  USDA,  Telephone  (202) 
720—4737,  Internet:  alfench@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  INA 
was  amended  by  the  IRCA  (8  U.S.C. 
1161)  to  (1)  control  illegal  immigration 
into  the  United  States  and  (2)  make 
limited  changes  in  the  system  for  legal 
immigration.  There  was  concern  during 
consideration  of  the  IRCA  that 
employers  in  seasonal  agricultural 
services  (SAS).  who  had  come  to  rely  on 
unauthorized  aliens  to  perform  field 
work,  would  be  unable  to  obtain 
sufficient  legal  workers  to  satisfy  their 
needs. 

To  address  this  concern,  the  IRCA 
added  section  210  to  the  INA  to 
establish  a  program  that  granted 
temporary  resident  alien  status  to 
special  agricultural  workers  (SAWs) 
who  could  demonstrate  that  they 
performed  SAS  for  at  least  90  man-days 
during  the  12-month  period  ending  May 
1,  1986.  The  definition  of  SAS  is 
contained  in  regulations  promulgated  bv 
the  Secretary  of  Agriculture  at  7  CFR 
Part  Id.  The  IRCA  specifies  that 
individuals  admitted  under  this 
provision  would  not  be  required  to 
continue  working  in  agriculture,  and  in 
fact  would  be  free  to  seek  employment 
in  any  occupation  or  industry. 

Because  there  was  also  concern  that 
large  numbers  of  SAWs  would  in  fact 
leave  agricultural  employment,  which 
would  again  cause  a  shortage  or  workers 
to  perform  SAS.  the  IRCA  added  section 
210A  to  the  INA,  which  provides  a 
system  for  admitting  additional  RAWs. 
The  number  of  RAWs  who  were  to  be 
admitted  in  any  fiscal  year  (FY), 
beginning  with  FY  1990  and  ending 
with  FY  1993,  was  the  smaller  of  (1)  the 
annual  numerical  limitation  established 
by  formula  in  section  210A(b)  of  the 
INA,  or  (2)  the  shortage  number 
determined  by  the  Secretary  of 
Agriculture  and  the  Secretary  of  Labor 
(hereinafter  "the  Secretaries")  in 
accordance  with  the  formula  in  section 
210A(a)  of  the  INA.  On  January  2.  1990, 
USDA  published  in  the  Federal  Register 
at  55  FR  106  a  final  rule  that  set  forth 
the  procedure  to  be  used  by  the 
Secretaries  in  determining  the  shortage 
number  and  the  annual  numerical 
limitation.  The  criteria  under  which 
individuals  may  qualify  for  RAW  status 
was  established  by  the  Immigration  and 


_!t)h( 


'-■ral   Re"ist- 


0. 


19  /  Monday.  January  29,  1996  /  Rules  and  Regulations 


Naturalization  Service  (INS)  in 
regulations  located  at  8  CFR  Part  210a. 

In  each  of  the  three  years  during  the 
RAW  program  was  authorized,  the 
Secretaries  found  the  shortage  number 
to  be  zero  and  no  alien  workers  were 
granted  benefits  under  the  program. 

As  the  statutory  authority  for  the 
RAW  program  ha  expired  and  Congress 
has  given  no  indication  that  the  program 
will  be  reauthorized,  USDA  believes 
that  it  is  appropriate  to  remove  the 
implementing  regulations. 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

List  of  Subjects  in  7  CFR  Part  le 

Agriculture.  Aliens,  Immigration, 
Labor,  Migrant  workers,  Rural  labor. 

PART  1e— [REMOVED] 

Accordingly,  under  the  authority  of  8 
U.S.C.  1161.  Part  le  of  title  7,  subtitle 
A,  of  the  Code  of  Federal  Regulations  is 
removed. 

Done  at  Washington.  DC.  this  19th  day  of 
lanuary,  1996. 
Keith  ].  Collins, 
Chief  Economist. 

|FR  Doc.  96-1294  Filed  1-26-96;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 

[Docket  No.  94-074-2] 

RIN  0579-AA68 

User  Fees — Commercial  Aircraft  and 
Vessels;  Phytosanitary  Certificates 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


summary:  We  are  amending  the  user  fee 
regulations  by  lowering  the  fees  charged 
for  certain  agricultural  quarantine  and 
inspection  services  we  provide  in 
connection  with  the  arrival  of  an 
international  commercial  aircraft  at  a 
port  in  the  customs  territory  of  the 
United  States.  We  are  also  amending  the 
user  fee  regulations  by  raising  the  fees 
charged  for  export  certification  of  plants 
and  plant  products.  We  have 
determined,  based  on  a  review  of  our 
user  fees,  that  the  fees  must  be  adjusted 
to  reflect  the  actual  cost  of  providing 
these  services.  In  addition,  we  are 
amending  the  user  fee  regulations  to 
clarify  the  exemption  for  certain  vessels 


which  sail  only  between  the  United 

States  and  Canada. 

EFFECTIVE  DATE:  Man.h  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  program 

operations,  contact  Mr.  Don  Thompson. 

Staff  Officer.  Port  Operations.  PPQ, 

APHIS,  4700  River  Road,  Unit  136, 

Riverdale.  MD  20737-1236,  (301)  734- 

8295. 

For  information  concerning  rate 
development,  contact  Ms.  Donna  Ford, 
PPQ  User  Fees  Section  Head,  FSSB, 
BAD,  APHIS,  4700  River  Road,  Unit  54, 
Riverdale,  MD  20737-1232,  (301)  734- 
5901. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  354.3 
(referred  to  below  as  the  "regulations") 
contain  provisions  for  the  collection  of 
user  fees  for  certain  international 
services  provided  by  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  Among  the  services  covered  by 
these  user  fees  are:  (1)  Servicing 
international  commer<;ial  aircraft  and 
vessels  arriving  at  ports  in  the  customs 
territory  of  the  United  States;  and  (2) 
certifying  plants  and  plant  products  for 
export. 

On  May  24,  1995.  we  published  a 
document  in  the  Federal  Register  (60 
FR  27437-27441.  Docket  94-074-1) 
proposing  various  changes  to  these 
regulations. 

We  solicited  comments  concerning 
our  proposal  for  30  days  ending  June  23, 
1995.  We  received  45  comments  by  that 
date  from  trade  associations  connected 
with  the  air  travel  indu.stry,  trade 
associations  representing  various  sectors 
of  the  lumber  industry,  producers  in  the 
lumber,  flower,  and  other  plant  or  plant- 
related  industries,  members  of  Congress, 
and  private  individuals.  The  comments 
are  discussed  below  by  topic. 

International  Commercial  Aircraft 

We  proposed  to  amend  the  user  fee 
for  agricultural  quarantine  and 
inspection  (AQI)  services  provided  by 
APHIS  in  connection  with  the  arrival  of 
an  international  commercial  aircraft  at  a 
port  in  the  customs  territory  of  the 
United  States.  (The  customs  territory  of 
the  United  States  is  defined  in  the 
regulations  as  the  50  States,  the  District 
of  Columbia,  and  Puerto  Rico.)  the 
current  user  fee  for  services  for 
international  commercial  aircraft  is  $61. 
We  proposed  to  lower  this  user  fee  from 
$61  to  $53  for  each  arrival.  We 
determined  the  proposed  fee  based  on  a 
review  of  user  fees  collected  in  FY  1993 
and  FY  1994  and  a  projection  of  our  cost 
and  revenue  for  FY  1995.  As  stated  in 


our  proposal,  the  lower  fee  is  necessary 
to  avoid  collecting  more  revenue  than 
needed  to  cover  the  costs  of  the  services 
we  provide. 

Only  three  comments  directly 
addressed  the  proposed  fee  reduction. 
One  commenter  expressed  no  "specific 
objection"  to  lowering  the  fee,  but 
"Itookl  exception  to  *   *   *  lowering  the 
fee  charged  *   *   *  while  overlooking  the 
inadequate  passenger  inspection  staffing 
levels."  A  second  commenter  stated  that 
"it  is  almost  impossible  to  reconcile  this 
proposed  reduction  with  the  current 
levels  of  service  provided  by  APHIS 
•   *   *".  The  third  commenter  expressed 
displeasure  with  our  collecting  user  fees 
both  from  air  passengers  and  from 
airlines,  and  suggested  that  the 
passenger  fee  alone  should  be  adequate 
to  cover  all  costs. 

We  are  not  making  any  changes  based 
on  these  comments.  The  inspection 
service  provided  to  airline  passengers  is 
different  than  the  inspection  service 
provided  for  aircraft.  We  therefore 
charge  separate  user  fees  for  these 
services.  Aircraft  user  fees  are  paid  by 
the  airlines,  passenger  user  fees  are  paid 
by  the  individual  pa.ssengers,  and  the 
amount  of  each  fee  is  based  on  the  cost 
of  providing  each  service. 

All  government  agencies  are  currently 
under  mandate  to  reduce  staff  year 
ceilings,  i.e.  the  number  of  employees. 
We  have  no  plans  to  reduce  the  staff 
year  ceilings  in  the  AQI  program  and  we 
are  considering  ways  to  increase  such 
staff  year  ceilings.  However,  we  would 
have  to  review  any  increases  carefully  to 
ensure  sufficient  staffing  in  other  APHIS 
and  U.S.  Department  of  Agriculture 
programs. 

One  commenter  stated  that  the 
commercial  aircraft  inspection  fee  is 
"contrary  to  and  inconsistent  with  the 
international  obligations  of  the  United 
States,  and  thus  must  be  withdrawn." 
The  comment  suggested  that  this  APHIS 
user  fee  violates  the  Convention  on 
International  Civil  Aviation  ("Chicago 
Convention")  and  certain  specified 
bilateral  air  transport  service  agreements 
and  treaties,  such  as  the  U.S.  Air 
Transport  Agreement  with  Italy.  The 
comment  stated  that  this  issue  has  been 
raised  in  previous  rulemakings  on 
APHIS  user  fees. 

Although  we  have  never  previously 
specifically  addressed  the  U.S.  Air 
Transport  Agreement  with  Italy,  we 
believe  our  previous  discussions  of 
these  issues  are  also  pertinent  to  this 
agreement.  Its  language  is  similar,  if  not 
identical,  to  the  many  bilateral  Air 
Transport  Services  Agreements  to  which 
the  United  States  is  a  party,  and  which 
we  hpve  addressed  in  previous  Federal 
Register  documents. 
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On  April  12.  1991.  we  discussed  this 
subject  in  a  final  rule  published  in  the 
Federal  Register  (56  FR  14837-14846, 
Docket  No.  91-028;  see  pages  14840  and 
14841),  and  concluded  that  APHIS 
complied  with  the  General  Agreement 
on  Tariffs  and  Trade  (GATT),  the 
Caribbean  Basin  Economic  Recovery 
Act,  the  U.S.  Air  Transport  Agreement 
with  Austria,  the  U.S. -Jamaican  Bilateral 
Aviation  Agreement  of  1969,  and  that 
the  International  Civil  Aviation 
Convention  (ICAO)  does  not  apply  to 
APHIS. 

Again,  on  January  9,  1992.  in  a  final 
rule  published  in  the  Federal  Register 
(57  FR  755-773,  Docket  No.  91-135,  see 
pp.  762-763),  we  responded  to  the  same 
or  similar  concerns.  At  that  time,  we 
addressed:  (1)  The  Chicago  Convention; 
(2)  bilateral  air  transport  agreements 
with  Switzerland  and  the  United 
Kingdom;  (3)  the  United  States-Japan 
Treaty  of  Friendship,  Commerce  and 
Navigation:  (4)  GATT;  and  (5)  ICAO.  We 
continue  to  believe  that  the  Chicago 
Convention  and  ICOA  are  inapplicable 
to  APHIS  and  that  the  user  fees  are  in 
compliance  with  the  bilateral  air 
transport  agreements  as  well  as  the 
United  States-Japan  Treaty  of 
Friendship,  Commerce  and  Navigation, 
and  GATT. 

International  Commercial  Vessels 

The  May  24,  1995  proposal  also 
sought  to  clarify  the  exemption  from 
user  fees  for  any  vessel  which  sails  only 
between  United  States  and  Canadian 
ports.  To  aid  the  identification  of 
vessels  eligible  for  this  exemption,  we 
proposed  to  require  the  Masters  of  such 
vessels  to  State  in  their  General 
Declaration,  Customs  Form  1301,  that 
the  vessel  has  sailed  solely  between  the 
United  States  and  Canada  for  the 
previous  2  years. 

None  of  the  comments  specifically 
addressed  the  proposal  to  clarify  this 
exemption.  One  commenter,  however, 
stated  that  the  exemption  is  inequitable 
and  should  be  abolished  because  it 
allows  these  ships  to  be  inspected 
without  payment  of  any  user  fees,  and 
the  result  is  that  those  who  pay  user  fees 
for  other  APHIS  services  subsidize 
vessel  inspections. 

These  vessels  were  originally  exempt 
from  paying  the  user  fee  because  they 
pose  little  animal  or  plant  disease  or 
pest  risk  to  United  States  agriculture, 
and  APHIS  does  not  provide 
agricultural  quarantine  inspection 
services  for  them  (see  56  FR  8150). 
There  has  been  no  change  in  the  animal 
or  plant  risk  posed  by  these  vessels  and 
we  still  do  not  provide  inspection 
services  to  them.  Therefore,  we  are  not 


making  any  change  in  our  proposal 
based  on  this  comment. 

I'hvtKs.inii.irv  Certificates 

The  May  24,  1995,  proposed  rule  als.o 
proposed  to  raise  user  fees  for  certifying 
plants  and  plant  products  for  export. 
APHIS  inspectors  and  designated  State 
employees  issue  phytosanitary 
certificates  in  accordance  with  the 
International  Plant  Protection 
Convention  and  regulations  in  7  CFR 
part  353,  certifying  that  agricultural 
products  being  exported  from  the 
United  States  are  free  from  injurious 
insects  and  diseases. 

Virtually  all  of  the  comments  we 
received  addressed  these  user  fees.  With 
one  exception,  the  commenters  were 
opposed  to  any  fee  increase.  The 
comments  raised  the  following  issues: 

J .  Economic  Impact/Benefit  to  User 

Many  commenters  stated  that  the  fees 
are  unfair  or  too  high,  and  raise  the  cost 
of  doing  business  because  they  cannot 
be  passed  on.  Some  commenters  were 
particularly  concerned  that  small 
businesses  will  be  harmed  by  the 
proposed  increases  in  user  fees. 

APHIS  sympathizes  with  these 
commenters  and  has  attempted  to 
minimize  the  cost  of  the  services, 
thereby  keeping  the  user  fees  at  the 
lowest  possible  level  for  all  users.  Also, 
APHIS  previously  established  a  user  fee 
category  for  low  value  commercial 
shipments  in  an  attempt  to  minimize 
the  impact  on  small  businesses. 

However,  when  Congress  authorized 
APHIS  to  prescribe  and  collect  user  fees 
to  recover  the  costs  of  inspecting  plants 
and  plant  products  for  export,  it 
specifically  reduced  APHIS' 
appropriation  by  the  estimated  amount 
of  providing  such  services.  Currently, 
APHIS  is  not  appropriated  funds  to 
cover  the  cost  of  providing  these 
services.  Therefore,  APHIS  must  charge 
user  fees  which  recover  the  full  cost  of  . 
providing  the  service.  For  this  reason, 
APHIS  cannot  exempt  certain  classes  of 
users,  such  as  small  businesses,  from 
the  user  fees,  and  cannot  charge  user 
fees  which  recover  less  than  the  full  cost 
of  providing  the  service. 

Another  commenter  stated  that  there 
is  no  benefit  to  the  user  that  "caused" 
the  fee  increase.  We  believe  the 
commenfer's  intended  meaning  was  that 
there  is  no  benefit  to  the  user  which 
justifies  the  fee  increase. 

We  disagree.  The  proposed  user  fees 
are  designed  to  recover  the  cost  of 
providing  phytosanitary  certificates. 
These  certificates  are  not  required  by 
APHIS  or  any  other  agency  of  the 
Federal  Government.  They  are  required 
by  foreign  countries  importing  the  plant 


or  plant  products  and  are  provided  to 
the  exporters  solely  for  their  benefit. 
The  exporters  could  not  import  their 
plant  and  plant  products  into  most 
foreign  countries  without  such  a 
certificate. 

2.  Eliminate  Phytosanitary  Certificate 
Requirements 

Several  commenters  suggested  that 
phytosanitary  certificates  should  not  or 
need  not  be  required  for  certain 
products.  As  discussed  above, 
phytosanitaj-y  certificates  are  required 
by  the  country  importing  the  plant  or 
plant  product;  they  are  not  required  by 
APHIS,  the  U.S.  Department  of 
Agriculture,  or  any  other  agency  or 
organization  within  the  Federal 
Government.  Therefore,  we  are  unable 
to  eliminate  certificate  requirements. 
However,  on  August  16, 1995,  we 
published  a  proposal  in  the  Federal 
Register  (60  FR  42472-42479,  Docket 
No.  90-117-1,  see  p.  72474)  to  allow, 
under  an  agreement  with  the  European 
Union,  approved  producers  in  the 
United  States  to  complete  their  owti 
certificates  for  kiln-dried  lumber  and 
other  plant  products.  The  certificate 
requirement  would  not  be  eliminated, 
but  obtaining  a  certificate  would  be 
much  simpler  and  less  time  consuming 
for  the  recipient.  We  will  continue  to 
work  with  other  countries  for 
improvements  such  as  these. 

3.  Relationship  of  User  Fee  to  Time 
Spent  Providing  Service 

Several  comments  suggested  that  we 
adjust  our  user  fees  to  take  into  account 
how  long  it  takes  to  provide  the  service 
or  whether  we  conduct  an  on-site 
inspection. 

After  carefully  considering  this 
comment  we  have  determined  not  to 
make  any  changes  in  the  proposed 
regulation.  The  time  spent  by  APHIS 
employees  is  only  part  of  the  cost  that 
we  must  recover  through  user  fees. 
Supplies,  overhead,  equipment, 
telephone,  and  numerous  support  costs 
must  be  included.  A  service  may  be 
provided  faster  in  one  instance  than 
another;  however,  our  proposed  user 
fees  reflect  the  average  cost  of  providing 
particular  services  on  a  nationwide 
basis.  To  adjust  the  fee  on  the  basis  of 
the  time  it  takes  to  provide  the  service 
would  increase  the  cost  of  the  fees  by 
the  additional  time  and  expense 
involved  in  customizing  the  fee  for  each 
individual  inspection  and  issuance  of  a 
phytosanitary  certificate.  We  believe 
such  a  system  would  be  expensive  to 
administer  and  the  additional  expenses 
of  such  a  system  would,  in  turn,  have 
to  be  included  in  the  fee,  raising  it 
further. 


J<.B2  Federal  ReRister  /  Vol.  61.  No.  19  /  Monday.  January  29,  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61.  No.  19  /  Monday,  January  29,  1996  /  Rules  and  Regulations 


2663 


Many  comments  stated  that  our 
proposed  user  fees  would  make  it 
difficult  or  impossible  for  U.S.  products 
to  compete  in  the  international 
marketplace,  especially  as  some  foreign 
countries,  including  Canada,  do  not 
charge  for  phytosanitary  certificates. 
Some  comments  also  stated  that  our 
proposed  user  fees  are  anti-competitive 
because  some  countries  do  not  require 
certificates  from  exporters  in  certain 
other  countries.  Comments  also  stated 
that  our  proposed  user  fees  contradict 
efforts  to  increase  U.S.  exports  and  will 
inhibit  exports. 

We  have  carefully  considered  these 
comments,  but  are  not  making  any 
changes  based  on  them.  Although  some 
countries  do  not  currently  charge  for 
i.ssuing  phytosanitary  certificates,  user 
fees  for  this  service  are  being  adopted  by 
more  and  more  countries.  In  fact,  as  of 
May  17.  1995,  Canada  charges  a  user  fee 
for  all  export  phytosanitary  certificates 
(see  May  17.  1995,  Canada  Gazette  Part 
II,  Vol.  129,  No.  10,  SOR/DORS/95- 
218).  Other  countries,  including  New 
Zealand,  France,  Australia,  Belgium  and 
The  Netherlands,  also  charge  user  fees 
for  export  phytosanitary  certificates. 
U.S.  exporters  are  therefore  not  at  a 
competitive  disadvantage  compared 
with  exporters  in  other  countries. 

To  the  best  of  our  knowledge,  there 
are  no  countries  which  do  not  require 
phytosanitary  certificates.  However, 
some  countries  do  not  enforce  their 
requirements  in  all  cases.  Also,  some 
countries  have  negotiated  with 
individual  trading  partners  and  agreed 
to  adjust  certain  specific  requirements, 
such  as,  for  example,  who  fills  out  the 
form  and  who  conducts  the  inspection, 
to  make  certificates  easier  or  cheaper  to 
obtain.  For  example,  as  mentioned 
elsewhere  in  this  document,  we 
proposed  to  allow,  under  an  agreement 
with  the  European  Union,  approved 
producers  in  the  United  States  to 
complete  their  own  certificates  for  kiln- 
dried  lumber  and  certain  other  plant 
products.  Because  APHIS  inspectors 
would  not  inspect  each  export 
shipment,  costs  would  be  reduced  for 
both  APHIS  and  the  exporter.  In  this 
situation  the  certificate  requirement 
would  not  be  eliminated,  but  obtaining 
a  certificate  would  be  simpler  and  less 
time  consuming. 

5.  APHIS  Costs  and  Procedures 

Several  comments  suggested  that 
APHIS  should  keep  its  costs  as  low  as 
possible,  to  keep  user  fees  as  low  as 
possible.  Other  comments,  many  of 
which  made  specific  suggestions,  stated 
that  APHIS  should  improve  its  service. 


The  suggestions  included  changes  in 
procedures  and  paperwork. 

We  are  always  trying  to  reduce  our 
costs  and  operate  as  efficiently  as 
possible  to  maintain  APHIS  user  fees  at 
the  lowest  possible  level.  All  of  the 
suggestions  made  by  commenters  will 
be  carefully  considered.  If  we  determine 
that  changes  in  procedures  and 
paperwork  requirements  are  practical 
and  desirable,  we  will  publish  proposed 
changes  for  public  comment  in  the 
Federal  Register. 

6.  Effective  Date 

One  comment  suggested  that  we  delay 
the  effective  date  of  any  final  rule  until 
January  1996.  We  understand  the 
commenter's  desire  to  make  business 
plans  and  not  have  business  already 
settled  affected  by  increases  in  our  user 
fees.  This  rule  will  not  take  effect  until 
30  days  afler  the  date  it  is  published  in 
the  Federal  Register.  This  delay  should 
give  the  commenter  and  others  time  to 
prepare. 

7.  Calculations 

One  comment  objected  that  a 
disproportionate  share  of  APHIS  costs  is 
allocated  to  agricultural  exports.  The 
comment  appears  to  say  that  APHIS  is 
recovering  21  percent  of  the  total  cost 
for  our  agricultural  quarantine  and 
inspection  (AQI)  program  through  user 
fees  for  phytosanitary  certificates.  The 
comment  also  compares  aircraft  user 
fees  with  phytosanitary  certificate  fees 
and  states  that  each  aircraft  iee  covers 
up  to  300  individual  passenger 
inspections. 

Neither  of  these  statements  is  correct. 
User  fees  for  phytosanitary  certificates 
recover  only  that  portion  of  the  total 
costs  of  the  AQI  program  attributable  to 
phytosanitary  certificate  issuance. 
Phytosanitary  certificates  actually 
account  for  less  than  5  percent  of  total 
AQI  program  costs.  More  tlian  95 
percent  of  total  AQI  program  costs  is 
recovered  through  other  user  fees  or 
through  appropriated  funds.  Among  the 
other  user  fees  is  a  fee  for  international 
commercial  aircraft.  The  user  fee  for 
international  commercial  aircraft 
recovers  only  the  portion  of  total  AQI 
program  costs  attributable  to 
international  commercial  aircraft 
inspections.  It  does  not  cover  inspection 
of  aircraft  passengers.  Passengers  on 
international  commercial  aircraft  pay  a 
separate  user  fee  for  inspection  services. 
This  user  fee  recovers  only  that  portion 
of  total  AQI  program  costs  attributable 
to  international  commercial  aircraft 
passenger  inspections.  Therefore,  we  are 
making  no  changes  based  on  these 
comments. 


8.  State-Issued  Phytosanitary 
Certificates 

A  couple  of  comments  addressed  the 
fact  that  phytosanitary  certificates  are 
issued  by  some  States,  and  those  State- 
issued  certificates  often  cost  less  than 
federally-issued  certificates.  The 
commenters  were  concerned  that  APHIS 
is  "losing  business"  to  States.  The 
commenters  were  also  concerned  that 
recipients  of  State-issued  certificates  are 
not  paying  any  fee  to  APHIS,  although 
the  certificates  themselves  are  provided 
by  APHIS,  which  must  also  maintain 
files,  track  certificates,  and  otherwise 
manage  the  program. 

APHIS  provides  a  service  to  the 
public  and  is  not  "in  business"  as  such. 
Because  APHIS  seeks  to  provide 
efficient  and  economical  service, 
designated  State  officials  are  permitted 
to  issue  phytosanitary  certificates.  Users 
have  the  option  of  obtaining  a 
phytosanitary  certificate  from  a 
designated  State  official,  which  is  often 
more  convenient,  and  .saves  substantial 
time  and  transportation  costs. 

The  commenters  are  correct  that 
APHIS  provides  certificates  to  States 
and  provides  oversight  of  State 
programs.  Although  we  have  decided 
not  to  make  any  changes  in  the 
proposed  regulations  at  this  time,  we 
will  analyze  the  issue  to  determine  if 
further  adjustments  in  the  user  fees  are 
warranted.  If  we  determine  that  changes 
are  desirable,  we  will  publish  proposed 
changes  for  comment  in  the  Federal 
Register. 

9.  New  Fee 

One  comment  suggested  that  we 
establish  a  new  category  of  user  fee  for 
issuing  phytosanitary  certificates  for  the 
reexport  of  noncommercial  shipments. 
We  are  not  aware  of  the  need  for  such 
an  additional  category  of  user  fee  at  this 
time.  However,  we  will  keep  this 
suggestion  in  mind  as  we  continue  to 
review  the  user  fee  program.  If  we 
determine  that  there  is  a  demand  for 
this  type  of  certificate,  we  will  publish 
a  proposed  fee  for  public  comment  in 
the  Federal  Register. 

JO.  Miscellaneous 

One  commenter  asked  who  pays  for 
other  services.  We  have  user  fees  for 
other  services,  where  appropriate,  and 
the  users  of  those  services  pay  for  them. 
We  do  not  have  user  fees  for  domestic 
programs.  User  fees  apply  only  to 
import  and  export  services. 

The  same  commenter  asked  why  we 
"encourage  foreign  airlines."  This 
comment  was  apparently  prompted  by 
our  proposal  to  lower  the  user  fee  for 
international  commercial  aircraft.  This 
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user  fee  applies  to  an  (  ominorciai 
aircraft  arriving  in  the  customs  territory 
of  the  United  States.  Ownership  of  the 
aircraft — foreign  or  domestic — is 
irrelevant.  The  user  fee  is  designed  to 
recover  the  cost  of  inspection  services 
provided  to  each  aircraft.  The  fact  that 
we  proposed  to  lower  the  user  fee  only 
reflects  the  fact  that  the  costs  of 
providing  this  service  were  lower  than 
anticipated. 

Another  commenter  stated  that  there 
is  a  double  charge  for  State  certificates 
which  are  then  endorsed  by  APHIS.  We 
believe  the  commenter  has 
misunderstood  the  system  for  issuing 
Federal  phytosanitary  certificates. 
Federal  phytosanitary  certificates  are 
issued  only  by  APHIS  officials  or,  in 
some  States  which  cooperate  with 
APHIS,  by  designated  State  officials. 
Users  pay  only  one  fee  for  a  Federal 
phytosanitary  certificate,  although  the 
certificate  may  be  obtained  from  a  State 
or  APHIS  official. 

Some  States  require  a  State 
phytosanitary  certificate  before  allowing 
plants  or  plant  products  to  be  moved 
into  their  territory  from  other  parts  of 
the  United  States.  State  phytosanitary 
certificates  are  generally  not  valid  for 
exports  to  another  country.'  If  a  shipper 
obtains,  and  pays  for,  a  State 
phytosanitary  certificate  to  ship  a 
commodity  interstate,  and  the  shipper 
then  decides  to  export  the  plant  or  plant 
products  instead,  then  the  shipper  must 
obtain  a  Federal  certificate  either  from 
the  State,  if  it  issues  Federal 
phytosanitary  certificates,  or  from 
APHIS.  If  the  shipper  obtains  a 
certificate  from  APHIS,  the  user  fee  due 
for  APHIS'  certification  is  not  a  double 
charge:  The  Federal  phytosanitary 
certificate  is  a  separate  document  issued 
for  a  different  purpose. 

There  are  two  ways  to  obtain  a 
federally-issued  phytosanitary 
certificate  for  plants  regulated  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  The 
exporter  has  a  choice — he  or  she  can 
either  obtain  a  State  phytosanitary 
certificate  and  forward  it  to  certain 
designated  APHIS  offices,  which  will 
issue  a  Federal  phytosanitary  certificate 
to  the  exporter  by  mail;  or  the  exporter 
can  bring  the  plants  to  the  nearest 
designated  APHIS  office  and  APHIS 
personnel  will  issue  the  Federal 
phytosanitary  certificate  directly  to  the 
exporter.  Which  method  to  use  is  up  to 
the  exporter.  If  the  exporter  chooses  to 
obtain  a  State  phytosanitary  certificate 
and  forward  it  to  APHIS,  there  will  be 


'  For  certain  products  from  cprtain  States,  some 
countries  may  accept  a  Stale  phytosanitary 
certiflcate. 


two  reus — one  for  the  State 
phytosanitary  certificate  and  one  for  the 
Federal  phytosanitary  certificate. 
However,  the  exporter  would  save  the 
cost  of  transporting  the  plants  to  the 
designated  APHIS  office. 

One  commenter  stated  that  he  could 
not  figure  out  in  advance  what  the  user 
fee  would  be  for  a  phytosanitary 
certificate  and  did  not  understand  how 
to  obtain  a  refund  of  overpayments.  This 
situation  only  results  when  a 
prospective  exporter  buys  a  block  of 
phytosanitary  certificates  from  APHIS, 
paying  a  fi.xed  amount  per  certificate. 
Because  the  user  fee  varies  for  different 
types  of  certificates,  the  actual  user  fee 
due  for  a  particular  phytosanitary 
certificate  is  not  known  until  the 
certificate  is  complete.  For  example,  the 
user  fee  due  for  a  low  value  commercial 
shipment  may  be  less  than  the  user  fee 
already  paid  for  the  certificate.  Under 
these  circumstances,  the  user  is  entitled 
to  a  refund  from  APHIS.  We  have  an 
established  refimd  system.  The  user 
should  contact  the  APHIS  office  where 
the  block  of  certificates  was  purchased 
to  arrange  for  a  refund. 

One  commenter  also  stated  that 
APHIS  no  longer  issues  phytosanitary 
certificates  for  as  many  different  plant 
and  plant  products  as  the  agency  once 
did.  This  is  correct.  Because  importing 
countries  have  stopped  requiring 
phytosanitary  certificates  for  some 
plants  and  plant  products,  APHIS  has 
stopped  issuing  phytosanitary 
certificates  for  these  plants  and  plant 
products. 

1 1 .  Regulatory  Impact  Analysis 

One  comment  stated  that  we  have  not 
conducted  an  economic  analysis  of  the 
proposed  phytosanitary  certificate  fees. 
This  is  incorrect.  Our  analysis  was 
included  in  the  proposed  regulations  at 
60  FR  27439-27440.  An  updated 
analysis,  using  the  most  current  data 
available  at  the  time  this  was  written,  is 
a  part  of  this  document. 

One  comment  stated  that  if  we  raise 
the  user  fees  for  phytosanitary 
certificates,  the  number  of  certificates 
APHIS  is.sues  will  decline.  The 
commenter  may  be  correct.  However, 
we  do  not  have  data  to  show  how  much 
of  a  decline  might  occur.  Regardless,  we 
are  required  to  recover  the  cost  of 
providing  the  service.  Therefore,  it  is 
necessary  to  increase  our  fees  for  issuing 
phytosanitary  certificates. 

Another  comment  questioned  our 
statement  that  $3  billion  in  exports  was 
certified  during  1993.  and  suggested  it 
should  be  much  higher.  We  have 
rechecked  all  of  our  figures  and  find 
that  the  commenter  is  correct.  In  fact, 
approximately  $39  billion  in 


agrii^ultural  exports  was  certified  in 
1993.  Our  original  figure  included  only 
fruits  and  vegetables;  major  exports 
such  as  lumber  and  wood  products  and 
grain  and  cereals  were  not  included.  We 
have  revised  our  Regulatory  Flexibility 
Act  analysis  to  reflect  the  correct  figure. 

Four  comments  disagreed  with  our 
conclusion  that  the  proposed  fees  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  One  stated  that  we  should 
compare  the  total  user  fees  paid  by  the 
affected  industry  with  the  profit 
generated  by  that  industry,  rather  than 
comparing  u.ser  fee  costs  with  overall 
value  of  exports.  Another  stated  that  our 
analysis  was  valid  only  as  to  large 
wholesale  agriculture  shipments. 

We  have  carefully  reviewed  our 
analysis.  Based  on  the  data  available  to 
us.  we  continue  to  believe  the  proposed 
fees  will  not  have  a  significant 
economic  impact  on  a  .substantial 
number  of  small  entities.  We  would 
have  compared  the  amount  of  proposed 
user  fees  with  business  profits  if  this 
were  possible.  However,  information  on 
profits  from  sales  is  proprietary  for 
many  small  entities  and  not  part  of  the 
public  record.  In  order  to  minimize  any 
potential  impact  from  increased  user 
fees,  small  exporters  could  work 
through  brokers  to  combine  shipments. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  will  increa.se  the  user  fees 
for  phytosanitary  certificates  to  recover 
the  cost  to  APHIS  of  providing  export 
certification  services  for  plants  and 
plant  products.  This  rule  will  also 
reduce  the  user  fee  for  international 
commercial  aircraft  to  correspond  with 
the  cost  to  APHIS  of  providing  services. 
Amendments  to  user  fees  are  necessary 
to  adjust  for  changes  in  service  volume 
and  service  costs. 

Federal  phytosanitary  certificates 
must  be  issued  by  APHIS  or,  as 
explained  earlier,  by  designated  State 
employees  in  States  that  cooperate  with 
APHIS,  to  be  accepted  in  international 
commerce.  Federal  phytosanitary 
certificates  must  accompany  the 
majority  of  agricultural  commodities 
(except  livestock  products)  traded. 
Traded  commodities  generally  include 
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cereals  and  grains  (such  as  soybeans, 
wheat,  and  com),  fruits  and  vegetables, 
other  nursery  and  horticultural 
products,  and  lumber  and  wood 
products.  In  1993.  the  value  of  exported 
agricultural  products  requiring 
phytosanitary  certificates  was  estimated 
at  $39  billion. 

Current  user  fees  for  phytosanitary 
certificates  do  not  fully  recover  APHIS' 
costs  for  services  performed.  In  fiscal 
year  1994.  the  total  cost  of  providing 
phytosanitary  certificate  services  was 
$4,314,000.  while  total  fee  collections     ■ 
amounted  only  to  $3,015,000  when  the 
fees  were  $30  for  commercial 
certificates  and  $19  for  noncommercial 
certificates.  The  reason  for  the 
discrepancy  is  that  we  overestimated 
the  number  of  certificates  and 
underestimated  the  time  to  issue  a 
certificate,  thereby  underestimating  the 
cost  of  issuing  each  certificate.  The  total 
program  cost  for  the  1995  fiscal  year, 
which  we  should  have  recovered 
through  user  fees,  was  estimated  at    • 
$4,707,000.  This  amount  includes  costs 
associated  with  the  direct  charges  for 
program  delivery  and  associated 
allocations  for  program  direction  and 
support,  agency  support,  departmental 
charges,  and  Office  of  the  General 
Counsel  services.  If  the  proposed  fee 
increases  are  adopted,  estimated 
colleciions  would  rise  to  $4,717,947 
annually. 

Exporters  of  agricultural  commodities 
will  be  affected  by  this  rule.  The 
Regulatory  Flexibility  Act  requires 
APHIS  to  address  the  economic  impact 
of  imposing  user  fees  on  "small" 
entities.  The  Small  Business 
Administration  (SBA)  criteria  for  a 
small  wholesale  business  engaged  in  the 
trading  of  fresh  fruits  and  vegetables  is 
that  the  business  have  100  or  fewer 
employees.  SBA  criteria  for  a  small  crop 
production  business  is  that  it  have  • 
annual  revenues  up  to  $500,000. 

Approximately  98,387  federally- 
issued  phytosanitary  certificates  were 
issued  in  1994.  Certificates  for 
commercial  shipments  are  issued  to 
wholesale  businesses  engaged  in  the 
trading  of  cereals  and  grains,  fresh  fruits 
and  vegetables,  other  nursery  and 
horticultural  products,  and  lumber  and 
wood  products.  Certificates  are  also 
issued  to  export  brokers  who  handle 
shipments  of  produce  from  various 
sources.  The  proportion  of  exporters  in 
this  group  which  may  qualify  as  small 
is  unknown.  It  is  likely  that  a  large 
number  of  these  brokers  employ  fewer    • 
than  100  workers. 

The  value  of  an  average  commercial 
shipment  greatly  exceeds  the  increase  in 
the  $30  user  fee  up  to  the  $50  user  fee. 
The  total  value  of  agricultural  products 


requiring  phytosanitary  certificates 
exported  in  1993,  estimated  at  $39 
billion,  is  sufficiently  large  to 
incorporate  the  0.012  percent  ($4.7 
million)  in  total  user  fee  collection; 
consequently,  the  impact  on  U.S. 
producers  and  exporters  is  expected  to 
be  very  small. 

Phytosanitary  certificates  for 
noncommercial  exporters  are  generally 
issued  to  individuals  and  to  exporters  of 
low  value  commodities.  The  user  fee  for 
this  category  of  phytosanitary  certificate 
will  increase  from  $19  to  $23,  an 
increase  of  21  percent.  Although  user 
fees  represent  a  proportionately  larger 
share  of  the  total  value  of 
noncommercial  and  low  value  exports, 
these  small  exports  may  possess  a  much 
higher  value  in  the  foreign  country  than 
in  the  United  States.  Moreover,  exports 
by  individuals  may  be  gift  items  with 
nonmonetary  values  offsetting  some  of 
the  effect  of  the  fee  increase. 

SBA  criteria  for  a  small  airline  is  that 
it  have  1,500  or  fewer  employees.  Data 
from  the  1988  Census  indicates  that 
there  were  67  domestic  and 
international  airline  operators 
employing  a  total  of  481,000  employees. 
Although  the  size  distribution  of  air 
carriers  that  enter  the  customs  territory 
of  the  United  States  is  unknown,  the 
effect  of  the  proposed  user  fee  change, 
regardless  of  carrier  size,  is  positive — 
we  are  proposing  a  13  percent  user  fee 
reduction,  from  $61  to  $53  per  aircraft. 
The  lower  fee  is  sufficient  to  recover  the 
full  cost  of  providing  aircraft  inspection 
services,  without  collecting  more 
revenue  than  needed  to  recover  costs. 
The  estimated  cost  to  provide 
inspection  services  for  international 
commercial  aircraft  in  FY  1995  is  $18 
million.  At  the  proposed  user  fee  of  $53 
per  aircraft  and  a  projected  FY  1995 
commercial  aircraft  volume  of  346,204, 
total  collections  would  amount  to  $18.3 
million. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/aciivity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 


and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq],  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  1515-0062. 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly.  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C  1741;  7  CFR  2.17,  2".51. 
and  371.2(c). 

§  354.3    [Amended] 

2.  Section  354.3  is  amended  as 
follows: 

a.  By  revising  paragraph  (b)(2)(vi)  to 
read  as  set  forth  below. 

b.  In  paragraph  (e}(l},  the  last 
sentence,  by  removing  "$61.00"  and 
adding  "$53"  in  its  place. 

c.  In  paragraph  (g)(5)(i)(A),  by 
removing  "$30"  and  adding  "$50"  in  its 
place. 

d.  In  paragraph  (g)(5)(i)(B).  by 
removing  "$19"  and  adding  "$23"  in  its 
place. 

e.  In  paragraph  (g)(5)(ii),  by  removing 
"$19"  and  adding  "$23"  in  its  place. 

f.  In  paragraph  (g)(5)(iii)(A),  by 
removing  "$30"  and  adding  "$50"  in  its 
place. 

g.  In  paragraph  (g)(5)(iii)(B),  by 
removing  "$19"  and  adding  "$23"  in  its 
place. 

h.  In  paragraph  (g)(5)(iv),  by  removing 
"$30"  and  adding  "$50"  in  its  place. 

i.  In  paragraph  (g)(5)(v),  by  removing 
"$6"  and  adding  "$7"  in  its  place. 

j.  In  paragraph  (h)(2),  by  removing 
"$6"  and  adding  "$7"  in  its  place. 

k.  By  adding  at  the  end  of  the  section 
the  following:  "(Approved  by  the  Office 
of  Management  and  Budget  under 
control  numbers  1515-0062,  0579-0094, 
or  0579-0052)". 
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§354.3    User  fees  for  certain  Internationa' 
services. 

♦         »         *         *         * 

(b)  *   *  *  I 

(2)  *  *  *  ! 

(vi)  Any  vessel  which  sails  only 
between  United  States  and  Canadian 
ports,  when  the  Master  of  such  vessel 
arriving  ft-om  Canada  certifies,  in  the 
"Remarks"  block  of  the  General 
Declaration,  Customs  Form  1301,  that 
the  vessel  has  sailed  .solely  between  the 
United  States  and  Canada  for  the 
previous  2  years. 
***** 

(Approved  by  the  OfTioe  of  Management  and 
Budget  under  control  numt)ers  1515-0062, 
0579-0094,  or  0579-0052) 

Done  in  Washington,  DC.  this  24th  day  of 
January  1996. 

Lpnnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  96-1506  Filed  1-26-96;  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FV95-982-2IFR1 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Establishment  of 
Interim  and  Final  Free  and  Resinned 
Percentages  for  the  1995-96  Marheting 
Year  | 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
establishes  interim  and  final  free  and 
restricted  percentages  for  domestic 
inshell  filberts/hazelnuts  for  the  1995- 
96  marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  quantity  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in  the 
domestic  inshell  market.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  to  meet  the  limited  domestic 
demand  for  such  filberts/hazelnuts  and 
provide  reasonable  returns  to  producers. 
This  rule  was  recommended 
unanimously  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 
DATES:  Effective  January  29,  1996. 
Comments  which  are  received  by 
February  28,  1996  will  be  considered 
prior  to  any  finalization  of  the  interim 
final  rule. 


ADDRESSES:  Intere.sted  persons  are 
iiivUhu  lu  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
1220  SW  Third  Ave.,  Room  369, 
Portland,  OR  97204;  telephone  (503) 
326-2725  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2536-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPLEMtNTARr  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  982  (7  CFR  Part  982), 
both  as  amended,  regulating  the 
handling  of  filberts/hazelnuts  grown  in 
Oregon  and  Washington.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  filberts/ 
hazelnuts  handled  during  the  1995-96 
marketing  year.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

The  Board's  recommendation  and  this 
interim  final  rule  are  based  on 
requirements  specified  in  the  order. 
This  rule  establishes  the  amount  of 
inshell  filberts/hazelnuts  that  maybe 
marketed  in  domestic  markets.  The 
domestic  outlets  for  this  comm.odity  are 
characterized  by  limited  demand,  and 
the  establishment  of  interim  and  final 
free  and  restricted  percentages  will 
benefit  the  industry  by  promoting 
stronger  marketing  conditions  and 
stabrlizing  prices  and  supplies,  thus 
improving  grower  returns. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final, 
and  final  percentages.  The  in.shell  trade 
demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  handlers 
may  ship  to  the  domestic  market 
throughout  the  season,  and  the 
percentages  release  the  volume  of 
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filberts/ lidzeliiiits  uyctiSiur>  lu  intjut  Uie 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  the  release  of  80 
percent  of  the  inshell  trade  demand. 
The  interim  final  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  "normal" 
years'  trade  acquisitions  of  inshell 
niberts/hazelnuts.  rounded  to  the 
nearest  whole  number.  The  Board  may 
increase  such  figure  by  no  more  than  25 
percent,  if  market  conditions  warrant 
such  an  increase.  The  final  free  and 
restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  of  inshell  filberts/hazelnuts 
for  desirable  carryout.  Desirable 
carryout  is  used  for  early  season 
shipments  until  the  new  crop  is 
available  for  market. 

The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filb)ert/hazelnut  supply  subject  to 
regulation  which  may  be  marketed  in 
domestic  inshell  markets  (free)  and 
exported,  shelled,  or  otherwise  disposed 
of  (restricted)  early  in  the  1995-96 
season.  The  preliminary  free  percentage 
is  expressed  as  a  percentage  of  the  total 
supply  subject  to  regulation  and  is 
based  on  preliminary  crop  estimates. 
The  majority  of  domestic  inshell 
filberts/hazelnuts  are  marketed  in 
October,  November,  and  Det^ember.  By 
November,  the  marketing  season  is  well 
under  way. 

At  its  August  28,  1995,  meeting,  the 
Board  computed  and  announced 
preliminary  free  and  restricted 
percentages  of  10  percent  and  90 
percent,  respectively,  to  release  80 
pert:ent  of  the  inshell  trade  demand. 
The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  was  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  free  percentage 
released  3,478  tons  of  filberts/hazelnuts 
from  the  1995  supply  for  domestic 
inshell  use.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  free 
percentage. 

On  or  before  November  15,  the  Board 
must  meet  again  to  recommend  interim 
final  and  final  percentages.  The  Board 
uses  current  crop  estimates  to  calculate 
the  interim  final  and  final  percentages. 
The  interim  final  percentages  are 
calculated  in  the  same  way  as  the 
preliminary  percentages  and  release  100 
percent  of  the  inshell  trade  demand 
previously  computed  by  the  Board  for 
the  marketing  year.  Final  free  and 
restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 


Larr)o\er  iiitij  nic  uniiiwing  season.  The 
final  ft^e  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  June  30),  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 

In  accordance  with  order  provisions, 
the  Board  met  on  November  15,  1995, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  re<:ommended  at 
12  percent  free  and  88  percent 
restricted,  and  final  free  and  restricted 
percentages  were  ret:ommended  at  14 
percent  and  86  percent.  respet;tively. 
The  Board  also  recommended  that  the 
final  percentages  be  effective  on  June  1. 
1996.  which  is  30  days  prior  to  the  end 
of  the  season.  The  interim  final 
percentages  make  an  additional  870  tons 
of  inshell  filberts/hazelnuts  available  for 
the  domestic  inshell  market.  The 
interim  final  marketing  percentages  are 
based  on  the  industry's  final  production 
estimates  and  release  4.348  tons  to  the 
domestic  inshell  market  from  the  1995 
supply  subjei:t  to  regulation.  The  final 
marketing  percentages  release  an 
additional  637  tons  from  the  1995  crop 
for  domestic  use.  Thus,  a  total  of  4,985 
tons  of  inshell  filberts/hazelnuts  will  be 
available  ft-om  the  1995  supply  subject 
to  regulation  for  domestic  use  when  the 
final  percentages  are  established.  The 
National  Agricultural  Statistics  Service 
(NASS)  estimated  filbert/hazelnut 
production  at  38,000  tons  for  the  Oregon 
and  Washington  area.  The  Board 
unanimously  voted  to  accept  the  NASS 
estimate. 

The  marketing  percentages  are  based 
on  the  Board's  production  estimates  and 
the  following  supply  and  demand 
information  for  the  1995-96  marketing 
year: 


Inshell  Suppty: 

(1)  Total  produc- 
tion (NASS  esti- 
mate)   

(2)  Less  sub- 
standard, (arm 
use  (disappear- 
ance)   

(3)  Merchantable 
production  (ttie 
Board's  ad- 
justed CTop  esti- 
mate)   


Tons 


2,466 


(4)  Plus 
undeclared 
carryin  as  ot 
July  1.  1995, 
subject  to  regu- 
lation   

(5)  Supply  subject 
to  regulation 
(Item  3  plus 
Item  4)  

Inshell  Trade  De- 
mand: 

(6)  Average  trade 
acquisitions  of 
instiell  fllt>erts/ 
hazelnuts  for 
three  prior 
years  

(7)  Increase  to  en- 
courage in- 
creased sales 

( 1 5  percent  of 
Item  6)  

(8)  Less  declared 
carryin  as  ol 
July  1,  1995, 
not  subject  to 
regulation  

(9)  Adjusted 
Inshell  Trade 
Demand  

(10)  15  percent  of 
the  average 
trade  acquisi- 
tions of  inshell 
filtjerts/hazel- 
nuts  for  three 
prior  years 
(Item  6)  

(11)  Adjusted 
Inshell  Trade 
Demand  plus 
1 5  percent  (or 
carryout  (Item  9 
plus  Item  10)  ... 

Percentages: 

(12)  Interim  final 
percentages  12 
88  (Item  9  di- 
vided by  Item  5) 
X  100 

(13)  Final  percent- 
ages (Item  1 1 
divided  by  Item 
5)  X  100  


Tons 


11 


35,545 


Free 


12 


14 


4,247 

637 

536 
4,348 


637 


4,985 
Restricted 


88 


86 


In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considers  the  Department's 

1982  "Guidelines  for  Fruit.  Vegetable. 

and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 

38.000    This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  the 
domestic  inshell  market  have  available 
a  quantity  equal  to  110  percent  of  prior 
years'  shipments  in  those  outlets  before 

35.534     secondary  market  allocations  are 


UMI 


approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  At  its  August  28,  1995, 
meeting,  the  Board  recommended  that 
an  increase  of  15  percent  (637  tons)  for 
market  expansion  be  included  in  the 
inshell  trade  demand  which  was  used  to 
compute  the  interim  percentages.  The 
established  final  percentages  are  based 
on  the  final  inshell  trade  demand,  and 
will  make  available  an  additional  637 
tons  for  desirable  carryout.  The  total 
free  supply  will  be  the  final  trade 
demand  of  4,985  tons  plus  the  declared 
carryin  of  536  tons  or  5,521  tons.  This 
is  130  percent  of  prior  years'  sales  and 
exceeds  the  goal  of  the  Guidelines. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Written  comments,  timely  received  in 
response  to  this  action,  will  be 
considered  before  finalization  of  this 
rule. 

After  consideration  of  all  available 
information,  it  is  found  that  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  1995-96  marketing 
year  began  July  1,  1995,  and  the 
percentages  established  herein  apply  to 
all  merchantable  filberts/hazelnuts 
handled  from  the  beginning  of  the  crop 
year;  (2)  handlers  are  aware  of  this  rule, 
which  was  recommended  at  an  open 
Board  meeting,  and  need  no  additional 
time  to  comply  with  this  rule;  and  (3) 
interested  persons  are  provided  a  30-day 
comment  period  in  which  to  respond. 
All  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing    . 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 


PART  982  -FILBERTS  HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  autliority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  982.243  is  added  to  read  as 
follows: 

Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982  243     Free  and  restricted 
percentages— 1995-96  marketing  year. 

(a)  The  interim  final  free  and 
restricted  percentages  for  merchantable 
filberts/hazelnuts  for  the  1995-96 
marketing  year  shall  be  12  and  88 
percent,  respectively. 

(b)  On  June  1,  1996,  the  final  free  and 
restricted  percentages  for  merchantable 
filberts/hazelnuts  for  the  1995-96 
marketing  year  shall  be  14  and  86 
percent,  respectively. 

Dated:  January  22,  1996. 
Sharon  Bomer  Lauritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  96-1295  Filed  1-26-96;  8:45  am] 
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FEDERAL  RESERVE  S'-'^e:M 

12  CFR  Parts  20  7   220,  221  and  224 
[Regulations  G,  T,  U  and  X] 

Securities  Crcai'  Transactions;  List  of 
Marglnable  OTC  Stocks;  List  of 
Foreign  Margin  Stocks 

agency:  Board  of  Governors  of  the 
P^ederal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List. 
There  are  no  additions  to  or  deletions 
from  the  previous  Foreign  List. 
EFFECTIVE  DATE:  February  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  WoJffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 


Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  additions  to  and  deletions 
from  the  OTC  List,  which  was  last 
published  on  October  30,  1995  (60  FR 
55183),  and  became  effective  November 
13,  1995.  A  copy  of  the  complete  OTC 
List  is  available  from  the  Federal 
Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G, 
T  and  U  (12  CFR  Parts  207,  220  and  221, 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  security)  under 
rules  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers.  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 

OTC  List. 

There  are  no  new  additions,  deletions 
or  changes  to  the  Board's  Foreign  List, 
which  was  last  published  on  October 
30,  1995  (60  FR  55183),  and  which 
became  effective  November  13,  1995. 
The  Foreign  List  includes  those  foreign 
equity  securities  that  meet  the  criteria  in 
section  220.17  of  Regulation  T  and  are 
eligible  for  margin  treatment  at  broker- 
dealers  on  the  same  basis  as  domestic 
margin  securities.  A  copy  of  the 
complete  Foreign  List  is  available  from 
the  Federal  Reserve  Banks. 

Public  Comment  and  Deferred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b). 
220.17(a),  (b),  (c)  and  (d),  and  221.7(a) 
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and  (b).  .\u  adUUiUiM.  u.^clt.i 
inforination  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  flnds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
de<;isions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Securityl.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements,  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers.  Credit, 
Margin,  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207. 2(k)  and 
207.6  (Regulation  G).  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221.2(j)  and  221.7  (Regulation  U).  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List. 

Deletions  From  the  List  of  Marginable  OTC 
Stocks 

Stocks  Removed  for  Failing  Continued  Listing 
Requirements 

ACCESS  HEALTHNET.  INC. 

S.001  par  common 
ALPHAREL.  INC. 

Warrants  (expire  12-12-95) 
BI()-TECHNOLOGY  GENERAL  CORP. 

Warrants  (expire  12-19-95) 
BIOMEDICAL  WASTE  SYSTEMS,  INC. 

$.001  par  common 
BRENDLES  INCORPORATED 

$1.00  par  common 
CLIFFS  DRILLING  COMPANY 

No  par  convertible  exchangeable  prefeeerf 
COMET  SOFTWARE  INTERNATIONAL 


Ordinary  shares  (NIS  .01) 
CPI  AEROSTRIICTRIIES,  INC. 

$.001  par  common 
DEP  CORPORATION 

$.01  par  commtm 

Class  A.  $.01  par  common 
DIPLOMAT  CORPORATION 

Warrants  ()  expire  1 1-04-98) 
ECOSCIENCE  CORPORATION 

$.01  par  common 
EFI  ELECTRONIC.S  CORPORATION 

$.0001  par  common 
HAMBURGER  HAMLET  RESTAURANTS, 
INC. 

$.01  par  common 

HFS  incorp(5rated 

Warrants  (expire  08-10-98) 
HUDSON  TECHNOLOGIES,  INC. 

Warrants  (expire  11-02-99) 
INDENET.  INC. 

Class  B.  warrants  (expire  08-31-98) 
INTERFACE  SYSTEMS.  INC. 

Warrants  (expire  12-29-95) 
INTERFACE.  INC. 

8%  convertible  debentures  due  2013 
INTERNATIONAL  NURSING  SERVICE 

12%  cumulative  convertible  preferred 
-INTERNATIONAL  TOURIST 
ENTERTAINMENT  CORP. 

$.001  par  common 
LM  ER]r>S,SON  TELEPHONE  COMPANY 

Rights 
LOUISVILLE  GAS  &  ELECTRIC  CO. 

7.45%  preferred  stock 
MEDALLIANCE  INC. 

$.01  par  common 
MET-COIL  SYSTEMS  CORPORATION 

$.01  par  common 
MICROS-TO-MAINFRAMES,  INC. 

Warrants  (expire  10-26-97) 
MONACO  FINANCE,  INC. 

Class  B,  warrants  (expire  12-11-95) 
NDC  AUTOMATION.  INC. 

$.01  par  common 
ORBIT  INTERNATIONAL  CORPORATION 

$.10  par  common 
PEASE  OIL  AND  GAS  CXJMPANY 

.Series  A,  $.01  par  cumulative  convertible 
preferre<l 
PHARMACIA  CORPORATION 

American  Depositary  Receipts 
PINNACLE  BANC  GROUP,  INC.  (IL) 

$4.69  par  common 
PROGRAOUP,  INC 

$.50  par  common 
RAMTRON  INTERNATIONAL  CORP. 

Series  C.  $.01  par  convertible  preferred 
REN  CORPORATION— USA 

No  par  common 
REXON,  INCORPORATED 

No  par  common 
SAYETT  GROUP.  INC. 

$.01  par  common 
SUNSTATES  CORPORATION 

$.33'/i  par  common 

$3.75  p>ar  cumulative  preferred 
WORK  RECOVERY.  INC. 

$.004  f)ar  common 
ZYNAXIS.  INC. 

$.01  par  common 

Stocks  Removed  for  Listing  on  a  National 
Securities  Exchange  or  Being  Involved  in  an 
Acquisition 

AAMES  RNANCIAL  CORPORATION 

$.01  par  common 
ACX  TECHNOLOGIES.  INC 


$.01  p.ir  i..uiuii:un 
ADVANCE  ROSS  CORPORATION 

$.10  par  common 
ADVANTAGE  COMPANIES.  INC. 

No  par  common 
AMERICAN  CITY  BUSINESS  JOURNALS. 
INC. 
$.01  par  common 
AMERICAN  CONSUMER  PRODUCTS.  INC. 

$.10  par  common 
AMERICAN  ELECTRONIC  COMPONENTS, 
INC 
No  par  common 
A.MFED  HNANCIAL,  INC. 

$.01  par  common 
APPLIED  IMMUNE  .SCIENCES.  INC. 

$.01  par  common 
ARAMED,  INC. 

$.01  par  callable  common 
ARAN  ENERGY  PLC 

American  Depositary  Receipts 
BANCTEC.  INC.  (TX) 

$.01  par  common 
BANK  SOUTH  CORPORATION  (GA) 

$5.00  par  common 
BAY  RIDGE  BANCORP.  INC. 

$.10  par  common 
BIOSAFETY  SYSTEMS.  INC. 

$.01  par  common 
BOLLE  AMERICA,  INC. 

$.01  f>ar  common 
BRAINTREE  SAVINGS  BANK  (MA) 

$1.00  par  common 
C  C  H  INC. 
Class  A.  $1.00  par  common 
Class  B,  $1.00  par  common 
CAPITAL  BANCORPORATION.  INC.  (MO) 
$.10  par  common 
Depositary  shares 
CARELINE.  INC. 

$.0001  par  common 
CF  BANCORP,  INC. 
$.01  par  common 
CHARTER  FEDERAL  SAVINGS  BANK  (VA) 

$.01  fwr  common 
CITIZENS  FEDERAL  BANK,  FSB 
Series  1993  A,  8.75%  par  noncumulative 
preferred 
COLUMBIA  FIRST  BANK,  FSB 

$.01  par  common 
COMDATA  HOLDINGS  CORPORATION 

$.01  par  common 
CORNERSTONE  FINANCL\L  CORP. 

No  par  common 
CSF  HOLDINGS.  INC. 

$.01  par  common 
D  F  &  R  RESTAURANTS,  INC. 

$.01  par  common 
DATA  MEASUREMENTS  CORPORATION 

$.01  par  common 
DATA  SWITCH  CORPORATION 

$.01  p)ar  common 
DELRINA  CORPORATION 

No  par  common 
DELTA  AND  PINE  LAND  COMPANY 

$.10  par  common 
DEVRY  INC. 

$.01  jjar  common 
ELCO  INDUSTRIES.  INC. 

$5.00  par  common 
FAIRFIELD  COMMUNITIES,  INC. 

$.01  par  common 
FALCON  PRODUCTS,  INC. 

$.02  par  common 
FAR  EAST  NATIONAL  BANK  (CA) 

$1.25  par  common 
FIRST  UNITED  SAVINGS  BANK,  FSB  (IN) 


UMI 


$.01  par  common 
FIRSTFED  MICHIGAN  CORPORATION 

$.01  par  common 
FOUNDERS  FINANCIAL  CORPORATION 
(FL) 

$1.00  par  common 
FRAME  TECHNOLOGY  CORPORATION 

No  par  common 
FSB  FINANCIAL  CORPORATION 

$.01  par  common 
GAMING  CORPORATION  OF  AMERICA 

$.02  {jar  common 
GARDEN  STATE  BANCSHARES,  INC.  (NJ) 

No  par  common 
GREAT  COUNTRY  BANK  (CT) 

$1.00  par  common 
GRIFFIN  TECHNOLOGY  INCORPORATED 

$.05  par  common 
GROWTH  FINANCIAL  CORP.  (NJ) 

$1 .00  par  common 
HAWKEYE  BANCORPORATION  (lA) 

No  par  common 
HEART  TECHNOLOGY,  INC. 

$.01  par  common 
HELIAN  HEALTH  GROUP.  INC. 

$.01  par  common 
HERITAGE  FEDERAL  BANCSHARES,  INC. 
(TN) 

$1.00  par  common 
HOLLINGER  INTERNATIONAL.  INC. 

Class  A,  $.01  par  common 
HORTON.  D.R.,  INC. 

$.01  par  common 
HUFFMAN  KOOS,  INC 

$.01  par  common 
HUNGARIAN  TELEPHONE  &  CABLE  CORP. 

$.001  par  common 
INSITUFORM  MID-AMERICA,  INC. 

Class  A,  $.01  par  common 
INTEGRATED  SILICON  SOLUTION,  INC. 

$.001  par  common 
INTERCONTINENTAL  BANK  (FL) 

$2.00  par  common 
lOSLYN  CORPORATION 

$1.25  par  common 
KBK  CAPITAL  CORPORATION 

$.01  par  common 
KENTUCKY  MEDICAL  INSURANCE  CO. 

Class  A,  $2.80  par  common 
LANNET  DATA  COMMUNICATIONS  LTD. 

Ordinary  shares.  NIS  .1  par  value 
LAWYERS  TITLE  CORPORATION 

No  par  common 
LEARNING  COMPANY,  THE 

$.001  par  common 
LEGENT  CORPORATION 

$.01  par  common 
LEXINGTON  SAVINGS  BANK  (MA) 

$.30  par  common 
LILLY  INDUSTRIES.  INC. 

Class  A,  no  par  common 
LINCOLN  SAVINGS  BANK  (PA) 

$1.00  par  common 
LOYOLA  CAPITAL  CORPORATION 

$.10  par  common 
MAIN  STREET  COMMUNITY  BANCORP, 
INC. 

$.01  par  common 
MARBLE  FINANCIAL  CORPORATION 

$1.00  par  common 
MAXTOR  CORPORATION 

$.01  par  common 
MEDICAL  MANAGEMENT,  INC. 

$.001  par  common 
MEDICINE  SHOPPE  INTERNATIONAL,  INC. 

$.01  par  common 
MEGATEST  CORPORATION 


$.001  par  common 
MICHIGAN  NATIONAL  CORPORATION 

$10.00  par  common 
MIDLANTIC  CORPORATION 

$3.00  par  common 
MILLER  INDUSTRIES,  INC 

$.01  par  common 
MULTIMEDIA,  INC. 

$.10  par  common 
NATIONAL  BEVERAGE  CORP. 

$.01  par  common 
NETWORTH,  INC. 

$.01  par  common 
NEWPARK  RESOURCES.  INC 

$.01  par  common 
NEXGEN.  INC. 

$.0001  par  common 
NORRELL  CORPORATION 

No  par  common 
NORWEB  PLC 

American  Depositary  Receipts 
NU-WEST  INDUSTRIES,  INC. 

$.01  par  common 

Class  A,  SlOO  par  preferred 
ORION  PICTURES  CORPORATION 

$.25  par  common 
ORNDA  HEALTHCORP 

$.01  par  common 
PIEDMONT  MANAGEMENT  COMPANY 
INC. 

$.50  par  common 
PIONEER  HI-BRED  INTERNATIONAL,  INC. 

$1.00  par  common 
PREMIER  BANCORP.  INC.  (LA) 

No  par  common 
PRIME  RESIDENTIAL.  INC. 

$.01  par  common 
RENAL  TREATMENT  CENTERS,  INC. 

$.01  par  common 
RETIREMENT  CARE  ASSOCIATES,  INC. 

$.0001  par  common 
RIO  HOTEL  AND  CASINO,  INC. 

$.01  par  common 
ROADWAY  SERVICES,  INC. 

No  par  common 
ROBEC,  INC. 

$.01  par  common 
ROGERS  CANTEL  MOBILE 
COMMUNICATIONS,  INC. 

Class  B,  no  par  subordinated  voting  shares 
ROPAK  CORPORATION 

$.01  par  common 
ROUSE  COMPANY,  THE 

$.01  par  common 

.Series  A.  convertible  preferred  slock 
RS  FINANCIAL  CORPORATION 

$1.00  par  common 
RULE  INDUSTRIES,  INC. 

$.01  par  common 
SCIGENICS.  INC. 

$.01  par  callable  common 
SCOTTS  COMPANY,  THE 

Class  A,  $.01  par  common 
SHELTON  BANCORP,  THE  (CT) 

$1.00  par  common 
SHL  SYSTEMHOUSE  INC. 

No  par  common 
SIMMONS  OUTDOOR  CORPORATION 

$.01  par  common 
SUNBELT  COMPANIES,  INC,  THE 

$.01  par  common 
SUNRISE  BANCORP,  INC.  (NY) 

$.10  par  common 
SYNTRO  CORPORATION 

$.01  par  common 
UNIVAX  BIOLOGICS.  INC 


$.01  par  common 
WEST  ONE  BANCORP  (ID) 

$1.00  parconmion 
W.SB  BANCORP,  INC.  (MO) 

$.01  par  common 
XYLOGICS.  INC. 

$.10  par  common 

Additions  to  the  List  of  Marginable  OTC 
Stocks 

A.D.A.M.  SOFTWARE,  INC. 

$.01  par  common 
AASCHE  TRANSPORTATION  SERVICES. 
INC. 

Warrants  (expire  02-09-2000) 
ABACAN  RESOURCE  CORPORATION 

No  par  common 
ACCENT  SOFTWARE  INTERNATIONAL 

Ordinary  shares  par  NIS  .01 
ACTIVE  APPAREL  GROUP.  INC. 

$.002  par  common 
ADEPT  TECHNOLOGY,  INC. 

No  par  common 
ADVANCED  ENERGY  INDUSTRIES.  INC. 

$.001  par  common 
ADVANCED  LIGHTING  TECHNOLOGIES. 
INC. 

$.001  par  common 
ADVENT  SOFTWARE.  INC. 

$.01  par  common 
AFFILIATED  COMMUNITY  BANCORP.  INC 

$.01  par  common  ^ 

AFFINITY  TELEPRODUCTIONS.  INC. 

$.01  par  common 
AIR  CANADA  CORPORATION 

Class  A,  non-voting  par  common 
AJAY  SPORTS,  INC. 

Series  C,  10%  par  cumulative  convertible 
preferred 
ALL  AMERICAN  COMMUNICATIONS,  INC 

Class  B.  non-voting,  $.0001  par  common 
AMBANC  HOLDING  CO..  INC. 

$.01  par  common 
AMERICAN  ECO  CORPORATION 

No  par  common 
AMERIN  CORPORATION 

$.01  par  common 
AMISYS  MANAGED  CARE  SYSTEMS.  INC. 

$.001  par  common 
AML  COMMUNICATIONS,  INC. 

$.01  par  common 
AMX  CORPORATION 

$.01  par  common 
APPLIED  MICROSYSTEMS  CORPORATION 

$.01  par  common 
ARBOR  SOFTWARE  CORPORATION 

$.001  par  common 
AREA  BANCSHARES  CORPORATION 

No  par  common 
ARGYLE  TELEVISION.  INC 

Class  A,  $.01  par  common 
ARIEL  CORPORATION 

$.001  par  common 

Warrants  (expire  01-25-2000) 
ASCENT  ENTERTAINMENT  GROUP.  INC. 

$.01  par  common 
BALLARD  POWER  SYSTEMS,  INC. 

No  par  common 
BALLY  TOTAL  FITNESS  HOLDING 
CORPORATION 

$.01  par  common 
BE  SEMICONDUCTOR  INDUSTRIES  NV 

Ordinary  shares  par  NLG  5.00 
BENCHMARQ  MICROELECTRONICS,  INC 

$.001  par  common 
CALIFORNIA  MINING  CORPORATION 


2r. 
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No  par  common 
GALLON  PETROLEUM  CX3MPANY 
Series  A.  $.01  par  convertible  exchangeable 
preferrod 
CAPITAL  CXJRP  OF  THE  WEST 

No  par  common 
CARDIOMETRICS.  INC 

$.01  par  common 
CARDIOVASCULAR  DIAGNOSTICS.  INC. 

$.001  par  common 
(L\RNEGIE  GROUP.  INC. 

SOI  par  common 
CASTELLE 

No  par  common 
CATALYST  INTERNATIONAL,  INC. 

$.01  par  common 
CELERITEK.  INC. 
No  par  common 
CFC  INTERNATIONAL.  INC. 

S.Ol  par  common 
CHANTAL  PHARMACEUTICAL 
CORPORATION 
$.01  par  common 
CHARTER  RNANCIAL.  INC 

$.10  par  common 
CHARTER  POWER  SYSTEMS. 
INC:ORPORATED 
S.Ol  par  common 
CHARTWELL  RE  CORPORATION 

$.01  par  common 
CITRIX  SYSTEMS,  INC 

$.001  par  common 
CITYSCAPE  FINANCJAL  CORPORATION 

S.Ol  par  common 
CKS  GROUP.  INC. 

S.OOl  par  common 
CLARIFY  INC. 

$.0001  par  common 
COMPLETE  MANAGEMENT.  IMl. 

$.001  par  common 
COMPUMED,  INC. 
$.01  par  common 
COMSTOCK  BANK  (Nevada) 

$.50  par  common 
CTDNSOLIDATED  DELIVERY  &  LOGISTICS, 
INC. 
S.Ol  par  common 
COOPER  &  CHYAN  TECHNOLOGY.  INC. 

$.01  par  common 
CORESTAFF,  INC. 
$.01  par  common 
CORTEC5  INTERNATIONAL  LIMITED 

American  Depositary  Receipts 
CORVITA  CORPORATION 

S.OOl  par  common 
COUNTRY  STAR  RESTAURANTS.  INC. 
$.001  par  common 

Series  A,  6%  par  cumulative  convertible 
prefered 
CRONOS  GROUP.  THE 

$2.00  par  common 
DATA  WORKS  CORPORATION 

No  par  common 
DIAGNOSTIC  HEALTH  SERVICES,  INC. 
No  par  common 
Warrants  (expire  06-22-98) 
DIEHL  GRAPHSOFT.  INC. 

No  par  common 
EAGLE  U.SA  AIRFREIGHT,  INC. 

$.001  par  common 
EFFECTIVE  MANAGEMENT  SYSTEMS.  INC. 

Warrants  (expire  09-06-2005) 
ELCOM  INTERNATIONAL,  INC 

$.01  p)ar  common 
ELECTROSTAR.  INC. 

$.01  par  common 
ELEXSYS  INTERNATIONAL.  INC. 


$1.00  par  common 
EMCOR  GROUP.  INC 

$.01  par  common 
ENTERPRISE  SYSTEMS.  INC 

$.01  par  common 
EQUI VISION  INC. 

No  par  common 

ER(;o  sc:iEN(i:  corpiiration 

$.01  par  common 
ESTENDED  .STAY  AMERICA.  INC 

$.01  par  common 
ETEC  SYSTEMS,  INC. 

$.01  par  common 
RRST  QTY  FINANCIAL  CORPORATION 

$.01  par  special  B  preferred 
FIRST  COMMONWEALTH.  INC. 

S.OOl  par  common 
HRST  FINANCIAL  BANCORP,  INC  (Florida) 

No  par  common 
FIRST  SAVINGS  BANK  OF  WASHINGTON 
BANCORP.  INC. 

$.01  par  common 
FLUSHING  FINANCIAL  CORPORATION 

$.01  par  common 
FOREFRONT  GROUP.  INC.  THE 

$.01  par  common 
FRACTAL  DESIGN  CORPORATION 

$.001  par  common 
FRENQI  FRAGRANCES.  INC. 

$.01  par  common 
FUISZ  TECHNOLOGIES,  LTD. 

$.01  par  common 
GCR  HOLDINGS,  LIMITED 

$.10  par  ordinary  shares 
GELTEX  PHARMACEUTICALS,  INC 

S.Ol  par  common 
GENSIA,  INC. 

Rights  (expire  12-31-96) 
GLENDALE  FEDERAL  BANK,  FSB 
(California) 

Warrants  (expire  06-21-2000) 
GLIATECH  INC. 

$.01  par  common 
GT  INTERACTIVE  SOFTWARE 
CORPORATION 

$.01  par  common 
GUARANTEE  LIFE  COMPANIES,  INC..  THE 

5.01  par  common 
GYNECARE  INC 

$.01  par  common 
HALSTEAD  ENERGY  CORPORATION 

$.001  par  common 
HART  BREWING.  INC 

$.01  par  common 
HELP  AT  HOME.  INC. 

5.02  fwr  common 
Warrants  (expire  12-05-2000) 

HENRY  SCHEIN.  INC. 

$.01  par  common 
HFNC  FINANCIAL  CORPORATION 

$.01  par  common 
HIGHLAND  FEDERAL  BANK,  F.S.B. 
(C^alifornia) 

$1.00  par  common 
HOME  CENTERS  (DIY)  LIMITED 

Ordinary  Shares  par  NIS  1.00 
HOME  HEALTH  CORPORATION  OF 
AMERICA,  INC 

$.01  par  common 
IDX  SYSTEMS  CORPORATION 

$.01  fwr  common 
IMAGE  SENSING  SYSTEMS,  INC. 

$.01  par  common 
IMPERIAL  GINSENG  PRODUCTS  LIMITED 

No  par  common 
IMPERIAL  THRIFT  AND  LOAN 
ASSOQAION 


No  par  common 
INCYTE  PHARMACEUTICALS.  INC. 

S.OOl  par  common 
INSIGNIA  SOLUTIONS,  PLC 

American  Depositary  Receipts 
INTEVAC,  INC 

No  par  common 
INVESTORS  FINANCL\L  SERVICES 
CORPORATION 
$.01  par  common 
IPSWICH  SAVINGS  BANK  (Massachusetts) 

S.IO  par  common 
ITALIAN  OVEN,  INC..  THE 

SOI  par  common 
ITEX  CORPORATION 

S.Ol  par  common 
JAVA  CENTRALE,  INC. 

No  par  common 
JERRYS  FAMOUS  DELI,  INC. 

No  par  common 
KENSEY  NASH  CORPORATION 

S.OOl  par  common 
LAFAYETTE  INDUSTRIES,  INC. 

$.01  par  common 
LASALLE  RE  HOLDINGS.  UMITED 

$1.00  par  common 
LEARMONTH  &  BURCHETT 

MANAGEMENT  SYSTEMS,  INC. 
American  Depositary  Receipts 
LEARNING  TREE  INTERNATIONAL,  INC. 

$.0001  par  common 
LERNOUT  &  HAUSPIE  SPEECH  PRODUCTS, 
N.V. 
No  par  common 
LEXINGTON  GLOBAL  ASSET  MANAGERS, 
INC. 
$.01  par  common 
LITTLE  FALLS  BANCORP,  INC. 

$.10  par  common 
LOGANSPORT  FINANCIAL  CORP. 

No  par  common 
LUCOR,  INC. 

Class  A,  $.02  par  common 
LUMISYS  INCORPORATED 

S.OOl  par  common 
MAID.,  PLC 

American  Depositary  Receipts 
MECON,  INC. 

S.OOl  par  common 
META  GROUP,  INC. 
$.01  par  common 
META-SOFTWARE,  INC 

No  par  common 
METATOOLS,  INC. 

$.001  par  common 
MICROFIELD  GRAPHICS,  INC 

No  par  common 
MID-IOWA  FINANCIAL  CORP. 

$.01  par  common 
MIDDLEBY  CORPORATION,  THE 

S.Ol  par  common 
MOBILE  MINI.  INC. 
S.Ol  par  common 
MOLECULAR  DEVICES  CORPORATION 

$.001  piar  common 
MORROW  SNOWBOARDS,  INC.' 

No  par  common 
NAPRO  BIOTHERAPEUTICS,  INC. 
$.0075  par  common 
Warrants  (expire  08-01-98) 
NATIONAL  SURGERY  CENTERS,  INC. 

S.Ol  par  common 
NATIONAL  WIRELESS  HOLDINGS.  INC. 

$.01  fwr  common 
NETWORK  APPLIANCE  CORPORATION 

No  par  common 
NEUROMEDICAL  SYSTEMS,  INC. 


UMI 


$.0001  par  common 
NIMBUS  CD  INTERNATIONAL,  INC. 

$.01  par  common 
NOODLE  KIDOODLE,  INC. 

S.IO  par  common 
NOR'WESTER  BREWING  COMPANY,  INC 

No  par  common 
NORTHWEST  PIPE  COMPANY 

S.Ol  par  common 
NS  &  L  BANCORP,  INC.  (Missouri) 

$.01  par  common 
NUC02,  INC. 

S.OOl  par  common 
OBJECTIVE  SYSTEMS  INTEGRATORS,  INC. 

No  par  common 
OLS  ASIA  HOLDINGS  LIMITED 

American  Depositary  Receipts 

Redeemable  purchase  warrants  (expire  12- 
18-98) 
ON-GARD  SYSTEMS,  INC. 

S.OOl  par  common 
ORPHAN  MEDICAL.  INC. 

S.Ol  par  common 
PAN  AMERICAN  SILVER  CORP. 

No  par  common 
PAREXEL  INTERNATIONAL 
CORPORATION 

$.01  par  common 
PATHOGENESIS  CORPORATION 

S.OOl  par  common 
PATRIOT  BANK  CORPORATION 

$.01  par  common 
PEEKSKILL  FINANCIAL  CORPORATION 

S.Ol  par  common 
PERCLOSE  INC. 

$.001  par  common 
PETE'S  BREWING  COMPANY 

No  par  common 
PHARMACOPEIA.  INC 

$.0001  par  common 
PHARMACYCLICS,  INC. 

$.0001  par  common 
PHARMHOUSE  CORP. 

$.01  par  common 
PHOTON  DYNAMICS,  INC. 

No  par  common 
PHYSIO-CONTROL  INTERNATIONAL 
CORPORATION 

$.01  par  common 
PIXAR 

No  par  common 
PPT  VISION,  INC. 

$.10  par  common 
QUAD  CITY  HOLDINGS,  INC. 

$1.00  par  common 
QUINTEL  entertainment;  INC. 

$.001  par  common 
RADISYS  CORPORATION 

No  par  common- 
RAINFOREST  CARE,  INC. 

No  par  common 
RATTLESNAKE  HOLDING  COMPANY.  INC.. 
THE 

S.OOl  par  common 
RAYTEL  MEDICAL  CORPORATION 

S.Ol  par  common 
READICARE,  INC. 

$.01  par  common 
REDWOOD  TRUST.  INC. 

Warrants  (expire  12-31-97) 
REGENT  ASSISTED  LIVING,  INC. 

No  par  common 
REPUBLIC  SECURITY  FINANCIAL 
CORPORATION  (Florida) 

Series  C,  7%  par  cumulative  convertible 
preferred 
RESOURCE  MORTGAGE  CAPITAL,  INC 


Series  B,  convertible  preferred 
RESPONSE  ONCOLOCiY,  INC. 

$.01  par  common 
ROADWAY  EXPRESS,  INC. 

$.01  par  common 
ROSS  TECHNOLO(}Y,  INC. 

S.Ol  par  common 
RSI  SY .STEMS.  INC. 

S.Ol  par  common 
SAGEBRUSH  INC. 

No  par  commcjn 
SAIPIENS  INTERNATIONAL    . 
CORPORATION  NV 

Common  shares  par  NLG  1.00 
SANDISK  CORPORATION 

$.001  par  common 
SANO  CORPORATION 

SOI  par  common 
SAVILLE  SYSTEMS,  PLC 

American  Depositary  Receipts 
SCANVEC  COMPANY  (1990),  LTD. 

Ordinary  Shares  NIS  1.00 
SCHLOTZSKY'S  INC. 

No  par  common 
SCOPUS  TECHNOLOGY,  INC. 

S.OOl  par  common 
SECURE  COMPUTING  CORPORATION 

S.Ol  par  common 
SEL-LAB  MARKETING,  INC. 

S.Ol  par  common 
SHERIDAN  HEALTHCARE,  INC. 

$.01  par  common 
SILICON  STORAGE  TECHNOLOGY,  INC. 

No  par  common 
SIMON  TRANSPORTATION  SERVICES,  INC. 

$.01  par  common 
SMART  MODULAR  TECHNOLOGIES,  INC. 

No  par  common 
SMT  HEALTH  SERVICES,  INC. 

S.Ol  par  common 

Warrants  (expire  03-04-97) 
.SOFTWARE  2000,  INC. 

$.01  par  common 
SOURCE  MEDIA,  INC. 

$.001  par  common 
SPACEHAB INCORPORATED 

No  par  common 
SPACETEC  IMC  CORPORATION 

$.01  par  common 
SQA  INC. 

$.01  par  common 
STAR  GAS  PARTNERS,  L.P. 

Shares  of  beneficial  interest 
STERLING  VISION,  INC. 

S.Ol  par  common 
.STOLT-NIELSEN  S.A. 

American  Depositary  Receipts 
SUPERIOR  ENERGY  SERVICES.  INC. 

Class  B,  warrants  (expire  12-08-2000) 
SYNAPTIC  PHARMACEUTICAL 
CORPORATION 

$.01  par  common 
SYNC  RESEARCH.  INC. 

$.001  par  common 
TCI  COMMUNICATIONS,  INC. 

Series  A,  4Va%  par  cumulative 
exchangeable  preferred 
TECHFORCE  CORPORATION 

$.01  par  common 
TECHNOLOGY  RESEARCH  CORPORATION 

$.17  par  common 
TEE-COMM  ELECTRONICS,  INC. 

Purchase  warrants  (expire  11-22-96) 
TEGAL  CORPORATION  LTD. 

$.01  par  common 
TEL-COM  WIRELESS  CABLE  TV 
CORPORATION 


S.OOl  par  common 
TOLLGRADE  COMMUNICATIONS,  INC. 

$.20  par  common 
TRANS-INDUSTRIES,  INC. 

$.10  par  common 
TRIPLE  P,  N.V. 

NLG  .20  par  common 
ULTRADATA  SYSTEMS.  INC. 

$.01  par  common 

Class  A.  warrants  (expire  02-01-98) 
UNISON  HEALTHCARE  CORPORATION 

$.001  par  common 
UNITED  AIR  SPECIALISTS.  INC. 

No  par  common 
UNITED  PETROLEUM  CORPORATION 

$.01  par  common 
USCI  INC. 

$.0001  par  common 
VACATION  BREAK  U.S.A..  INC. 

SOI  par  common 
VDC  CORPORATION.  LTD. 

S.IO  par  common 
VENTURE  SEISMIC,  LTD. 

No  par  common 

Warrants  (expire  11-06-2000) 
VIEW  TECH.  INC. 

$.01  par  common 

Warrants  (expire  06-16-98) 
VISIO  CORPORATION 

$.01  par  common 
VISIONEER,  INC. 

$.001  par  common 
VISTA  2000.  INC. 

$.01  par  common 
VITRAN  CORPORATION,  INC. 

Class  A,  voting  shares 
WEGENER  CORPORATION 

S.Ol  par  common 
WESTELL  TECHNOLOGIES,  INC. 

Class  A,  $.01  par  common 
WESTERN  COUNTRY  CLUBS.  INC. 

$.01  par  common 
WESTERN  PACIFIC  AIRLINES,  INC. 

S.OOl  par  common 
WIRELESS  ONE.  INC. 

S.Ol  par  common 
XATA  CORPORATION 

$.01  par  common 
YES!  ENTERTAINMENT  CORPORATION 

No  par  common 
ZORAN  CORPORATION 

$.001  par  common 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(fl(10)).  January  23.  1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  96-1489  Filed  1-26-96;  8:45  am) 

BILUNG  CODE  6210-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  102  and  137 

Freedom  of  Information  and  Privacy 
Act  of  1974 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  regulatory  directive,  the  Small 
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Business  Administration  (SBA)  has 
completed  a  page-by-page,  line-by-line 
review  of  all  its  regulations.  As  a  result, 
SBA  is  clarifying  and  streamlining  its 
regulations.  This  final  rule  reorganizes 
Part  102,  which  governs  SBA's 
administration  of  the  Freedom  of 
Information  and  Privacy  Acts,  in  order 
to  make  it  clearer  and  more  succinct.  It 
also  eliminates  Part  137,  governing 
Classified  Information,  folding  those 
sections  which  apply  to  SBA  into  the 
revised  Part  102.  It  also  allows 
submitters  of  business  information  to 
identify,  at  the  time  of  submission, 
material  they  consider  confidential; 
establishes  a  fee  appeal  procedure; 
eliminates  the  Program  Official  from 
Privacy  Act  responsibilities;  and  makes 
minor  changes  in  Freedom  of 
Information  and  Privacy  Act  fees. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
February  28,  1996. 
FOR  FURTHER  INFORMATION  COMTACT: 
Timothy  C.  Treanor,  Attorney  Advisor, 
Office  of  General  Counsel,  at  (202)  205- 
6885. 

SOPPt.EI»«IENTARY  INFORMATION!  Part  102  of 
Chapter  I,  title  13  of  the  Code  of  Federal 
Regulations  sets  forth  the  policies  and 
procedures  by  which  SBA  administers 
the  Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974.  Part  137  of  that 
Chapter  contains  SBA  regulations 
governing  classified  information  under  . 
Executive  Order  12356.  On  November 
24,  1995  SBA  published  a  proposed  rule 
in  the  Federal  Register  (60  FR  57970)  to 
reorganize  Part  102  and  to  eliminate 
Part  137,  incorporating  those  portions  of 
the  latter  Part  which  apply  to  SBA  into 
Part  102.  SBA  did  not  receive  any 
comments  in  response  to  the  proposed 
rule.  Thus,  SBA  is  finalizing  the  rule 
with  only  minor  technical  changes: 

(1)  Within  §§  102.6(d)  and  102.7,  the 
effective  date  by  which  procedures 
change  for  submitters  of  business 
information  has  been  changed  from 
January  1.  1996  to  March  1,  1996,  so  as 
to  occur  after  the  effective  date  of  the 
new  regulations. 

(2)  Due  to  the  repeal  of  Executive 
Order  12356  and  to  the  provisions  of 
new  Executive  Order  12968,  which 
require  only  agencies  that  generate 
classified  materials  to  regulate  their 
distribution,  SBA  has  eliminated  all 
direct  reference  to  classified  materials  in 
its  regulations. 

(3)  Section  102.13,  governing 
subpoenas,  has  been  changed  to  clarify 
that  the  section  applies  only  to  lawsuits 
or  other  proceedings  to  which  SBA  is 
not  a  party,  and  that  the  Associate 
General  Counsel  for  Litigation  may  not 
delegate  to  local  counsel  authorization 
for  the  production  of  documents  or 


testimony  of  employees  from  the 
Inspector  General's  Office. 

(4)  The  language  of  various  sections 
has  been  streamlined  and  the 
numbering  of  some  paragraphs  has  been 
reordered  to  make  the  overall 
regulations  clearer. 

A  Conversion  Table  Follows 


Existing  part  102 


§  102.1(a)  ... 
§  102.1(b)  ... 

§102.2 

§102.3(3)  ... 
§  102.3(b)  ... 
§102.3(0  -■ 
§  102.3(d)  ... 
§  102.3(e)  ... 

§102.3(0  

§  102.3(g)  .... 
§  102.3(h)  .... 

§102.3(j)   

§102.3(1)  

§102.3(k)  .... 

§102.3(1)  

§  102.4(a)  .... 
§  102.4(b)  .... 
§  102.4(c)  .... 
§  102.4(d)  .... 
§  102.4(e)(1) 

§  102.4(e)(2) 
§  102.4(e)(3) 
§  102.5(a)  .... 
§102.5(bH1) 
§  102.5(b)(2) 
§  102.5(b)(3) 
§  102.5(c)  .... 
§  102.5(d)  .... 


§  102.5(e) 
§102.5(0  . 


§  102.5(g)  ... 
§  102.5(h)  ... 
§102.5(i)(1) 


§102.5(l)(2)  .... 
§102.5(i)(3)  .... 
§  102.5(i)(4)  .... 

§  102.6(a)  

§  102.6(b)  

§  102.6(c)  

§  102.6(d)  

§  102.6(e)(1)  ... 
§102,6(e)(2)  ... 
§  102.6(e)(3)  ... 
§102.7(a)(1)... 
§  102.7(a)(2)... 
§  102.7(a)(3)... 
§  102.7(a)(4)  ... 
§  102.7(a)(5)  ... 
§  102.7(a)(6)... 
§  102.7(a)(7)  ... 
§  102.7(a)(8)  ... 
§  102.7(b)(1)  ... 
§  102.7(b)(2)  ... 
§  102.7(b)(3)  ... 
.§  102.7(b)(4)  ... 
§  102.7{b)(5)(i) 
§102.7(b)(5)(iO 


New  part  102 


§  102.7(b)(6)  §102.8(b)(uosp) 


§102.1. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

§102.10. 

Deleted. 

§  102.2(a). 

§  102.2(b). 

Deleted. 

§  102.3(a). 
§  102.3(d) 
§  102.4(c). 
§102.5. 

Deleted. 
§  102.6(a). 
Deleted. 
§  102.6(b). 
Deleted. 
§  102.6(a). 
§  102.6(d). 
§  102.6(e). 
§102.7. 
§  102.6(d). 
§  102.6(e). 
§102.6(0. 
§  102.6(g). 
§  102.6(d). 
§  102.6(e). 
§  102.6(c). 
Deleted. 
Deleted. 
Deleted. 
§  102.9(b). 
§102.9(0(1). 
§  102.9(a). 
§  102.9(d). 
§102.9(0(1). 
§  102.9(e). 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
§  102.8(d). 
§  102.8(b)(1). 
§  102.8(b)(2). 
§  102.8(b)(4). 
§  102.8(a)(1). 
§  102.8(a)(2). 
§  102.8(a)(3). 
§  102.8(a)(4). 
§  102.8(a)(5). 
§  102.8(a)(6). 


A  Conversion  Table  Follows— 
Continued 


Existing  part  102 


§  102.7(b)(7) 
§102.7(0(1) 
§102.7(0(2) 

§102.7(0(3) 


§102.7(0(4)  

§  102.7(d)(1)  

§  102.7(d)(2)  

§  102.7(d)(3)  

§1O2.7(d)(4)(0... 
§102.7(d)(4)(ii)  .. 
§102.7(d)(4)(ijj)  . 

§  102.7(d)(5)  

§  102.7(e)  

§  102.8 

§102.20(3)  

§  102.20(b)  

§  102.20(c)  

§  102.20(d)  

§  102.20(e)  

§102.21(3)  

§  102.21(b)  

§102.21(0  

§  102.21(d)  

§  102.21(e)  

§102.21(0  

§  102.21(g)  

§  102.21(h)  

§  102.22(a)(1) 

§102.22(3)(2)  

§102.22(3)(3)  

§102.22(3)(4)  

§  102.22(a)(5)  

§102.22(3)(6)  

§  102.22(a)(7)  

§  102.22(b)(1)  

§  102.22(b)(2)  

§  102.22(b)(3)  

§  102.22(b)(4)  

§  102.22(b)(5)  

§  102.22(c)  

§  102.22(d)  

§102.23UOP 

§102.23(3)  

§  102.23(b)  

§  102.23(c)  

§  102.23(d)  

§  102.23(e)  

§102.23(0  

§  102.23(g)  

§  102.23(h)  

§102.23(0   

§102.23(1)  

§102.23(k)  

§102.24  

§102.25 

§102.26(3)  

§102.26(b)(UOP) 

§  102.26(b)(1)  

§  102.26(b)(2)  

§  102.26(b)(3) 

§  102.26(b)(4) 


§102.26(0  

§102.27(3)  

§102.27(b)(UOP) 
§  102.27(b)(1) 


New  part  102 


§  102.8(c). 

§  102.8(e). 

§102.8rh). 

§  102.8(g). 

§  102.8(d). 

§102.8(b)(uosp). 

§  102.8(b)  (1-3). 

§102.8(b)(uosp). 

§  102.8(b)(4). 

§  102.8(c). 

§102.8(l)(1). 

§102.8(m). 

§102.8(n). 

§102.8(1). 

§102.8(0. 

§  102.3(c). 

Deleted. 

§102.8(0). 

§102.12. 

§  102.20(a)(1). 

§102.20(3)(2). 

§  102.20(a)(3). 

§  102.20(b). 

§102.20(0. 

Deleted. 

Deleted. 

§102.26. 

Deleted. 

§102.24. 

§102.25. 

Deleted. 

Deleted. 

§  102.32(b). 

§102.32(0- 

§  102.32(d). 

§  102.32(e). 

Deleted. 

Deleted. 

Deleted. 

§102.32(3). 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

§102.29. 

§102.22(3). 

§  102.22(b). 

§  102.22(c). 

§  102.22(d). 

§102.22(6). 

§102.22(0. 

§  102.22(g). 

§  102.22(h). 

§102.22(0- 

§102.22(j). 

§102.22(k). 

§102.22(0. 

§102.28. 

Deleted. 

Deleted. 

Deleted. 

Deleted.    . 

Deleted. 

§102.60. 

§102.47(3). 

§  102.47(b). 

Deleted. 

§102.61(3).. 

§  102.61(b). 

§102.61(3). 


A  CONVERSION  TABLE  FOLLOWS— 

Continued 


Existing  psrt  1 02 

§  102.27(b)(2)  

§  102.27(b)(3)  

§  102.27(c)  

§  102.27(d)  

§102.27(6)  

§102.27(0  

§  10227(g)  

§102.28(3)  

§  102.28(b)  

§  102.28(c)  

§  102.28(d)  

§102.28(6)  

§102.29(3)  

§102.29(3)  

§  102.29(b)  

§  102.29(c)  

§  102.29(d)  

§102.30(3)  

§  102.30(b)  

§102.30(0  

§  102.30(d)  

§102.31(3)  

§  102.31(b)  

§102.31(0  

§  102.31(d)  

§102.31(6)  

§102.31(0  

§  102.32(a)(1)  

§  102.32(a)(2) 

§  102.32(a)(3)  

§102.32(3)(4)  

§  102.32(b)  

§102.32(0  

§102.33(3)  

§  102.33(b)  

§102.33(0  

§  102.33(d)  

§102.33(6)  

§102.33(0  

§  102.33(g)  

§  102.33(h)  

§102.34 ., 

§102.35(3)  

§  102.35(b)  

§102.35(0  

§102.36(3)  

§  102.36(b)  

§102.36(0  

§102.37 


New  part  102 


§102.61(3). 

§102.61(3). 

§102.61(3). 

§102.61(3). 

§102.61(3). 

§102.61(3). 

§102.61(3). 

§102.34(3). 

§102.58. 

§  102.34(b). 

§102.34(0. 

§  102.36(b). 

§102.35. 

§102.36. 

§102.38(0. 

§102.39. 

§102.41. 

§102.40. 

Deleted. 

§102.42. 

§102.43. 

§102.46. 

§102.47. 

Deleted. 

§102.47(3). 

§  102.47(b). 

§102.48. 

§102.49(0. 

§102.50. 

§102.51.    ' 

§102.52. 

§102.52. 

§  102.53(b)(1). 

§102.53(0(2). 

§  102.58(b)(3). 

§102.58(0(2). 

§102.21(3) 

§  102.21(b) 

§102.55. 

Deleted. 

Deleted. 

§102.32(0 

§102.23(3) 

Deleted. 

§102.56 

Deleted. 

§102.57 

§102.58 

§  102.58(d) 

§102.58(6) 

Deleted. 

§102.59 

§102.27(d)(uosp). 

§  102.27(d)  (1-3). 

§102.27(6). 

§102.27(3).       - 

§  102.27(b). 

§102.27(0. 

§102.54. 


Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  numtwr  of  small  entities 
within  the  meaning  of  Executive  Order 


] 


12866  or  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601,  et  seq.  It  makes  SBA's 
FOIA  and  PA  procedures  clearer  and 
will  institute  governmental  efficiencies 
at  no  cost  to  small  businesses.  It  will 
not,  however,  have  an  annual  economic 
effect  of  Si 00  million  or  more,  result  in 
a  major  increase  in  costs  or  prices,  or 
have  a  significant  adverse  effect  on 
competition  or  the  United  States 
economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  has 
no  federalism  implications  warranting 
the  preparation  of  a  federalism 
assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects 

13  CFR  Part  102 

Freedom  of  information.  Privacy. 
13  CFR  Part  137 

Classified  information. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  the  Freedom  of 
Information  Act  (5  U.S.C.  552);  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
Executive  Order  12600,  and  Executive 
Order  12968,  SBA  amends  chapter  I  of 
Title  13  of  the  Code  of  Federal 
Regulations,  as  follows: 

1.  Part  102  is  revised  to  read  as 


PART  102- 
AND  PRiVA'v 


<F CORD  DISCLOSURE 


Subpan  A  -Disclosure  ot  Information 

Sec. 

102.1  What  does  this  subpart  do? 

102.2  How  can  I  get  records  from  SBA? 

102.3  How  long  will  it  take  for  SBA  to 
respond  to  my  request  for  records? 

102.4  How  will  SBA  respond  to  my 
request? 

102.5  If  SBA  grants  my  request,  which 
records  will  be  supplied? 

102.6  How  will  SBA  respond  to  requests  for 
business  information? 

102.7  What  are  the  procedures  for 
submitters  of  business  information  to 
SBA  after  March  1,  1996? 

102.8  What  fees  will  SBA  charge? 

102.9  How  may  I  appeal  a  denial  of  my 
request  for  information  or  a  fee 
determination? 

102.10  How  can  I  get  the  Public  Index  of 
SBA  materials? 


102.11  What  happens  if  I  ask  SBA  for  a 
record  that  another  Federal  Agency 
generated? 

102.12  What  happens  if  I  subpoena  records 
or  testimony  of  employees  in  connection 
with  a  civil  lawsuit,  criminal  proceeding 
or  administrative  proceeding  to  which 
SBA  is  not  a  party? 

Subpart  B — The  Privacy  Act 

102.20  What  privacy  rights  does  this 
subpart  regulate? 

102.21  How  will  SBA  maintain  records? 

102.22  When  will  SBA  disclose  records? 

102.23  Are  there  special  rules  about 
personnel  and  equal  employment 
opportunity  files? 

102.24  What  is  a  record? 

102.25  What  is  a  system  of  records? 

102.26  What  does  this  subpart  mean  by 
"person  to  whom  a  record  p>ertains"  or 
"you"? 

102.27  What  records  are  partially  exempt 
from  the  provisions  of  the  Privacy  Act? 

102.28  What  about  information  compiled 
for  a  civil  action? 

102.29  Who  administers  SBA's 
responsibilities  under  the  Privacy  Act? 

102.30  How  can  I  wTite  to  the  Privacy  Act 
Officer? 

»,102.31     Who  appoints  Systems  Managers? 

102.32  What  do  Systems  Managers  do? 

102.33  How  can  I  write  to  a  Systems 
Manager? 

102.34  How  can  I  see  records  kept  on  me? 

102.35  How  long  will  it  take  SBA  to 
respond  to  my  request? 

102.36  How  will  SBA  respond  to  my 
request? 

102.37  How  may  I  appeal  a  decision  to 
deny  me  access  to  my  records? 

102.38  To  whom  should  my  appeal  be 
addressed? 

102.39  By  when  must  I  appeal  to  the 
Privacy  Act  Officer? 

102.40  When  will  SBA  respond  to  my 
appeal? 

102.41  How  will  SBA  respond  to  my 
appeal? 

102.42  How  can  I  get  SBA  to  amend  a 
record  kept  on  me? 

102.-^3    What  should  my  petition  say? 

102.44  For  what  reasons  will  SBA  amend 
my  record? 

102.45  Will  SBA  ask  me  for  more 
information  after  I  make  my  request? 

102.46  When  will  SBA  respond  to  my 
request? 

102.47  How  will  SBA  respond  to  my 
request? 

102.48  How  do  I  appeal  a  refusal  to  amend 
a  record  kept  on  me? 

102.49  To  whom  should  I  address  my 
appeal? 

102.50  By  when  must  I  submit  my  appeal? 

102.51  By  what  standards  will  the  Privacy 
Act  Officer  review  my  appeal? 

102.52  When  will  SBA  respond  to  my 
appeal? 

102.53  How  will  SBA  respond  to  my 
appeal? 

102.54  How  can  1  obtain  judicial  review 
about  an  SBA  Privacy  Act  decision? 

102.55  What  must  SBA  tell  the  individuals 
from  whom  it  collects  information? 
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102.56  Will  SBA  release  my  name  or 
address? 

102.57  Do  1  have  to  give  SBA  my  SSN? 

102.58  When  will  SBA  show  personnel 
records  to  a  representative? 

102.59  What  fees  will  SBA  charge  me  for 
my  records? 

102.60  May  I  be  informed  of  disclosures 
made  of  my  record? 

102.61  Are  there  Matching  Program 
procedures? 

Authority:  5  U.S.C.  552  and  552a;  31 
U.S.C.  1  et  seq.  and  67  et  seq..  44  U.S.C.  3501 
et  seq.:  E.O.  12600.  3  CFR.  1987  Comp..  p. 
235. 

Subpart  A — Disclosure  of  Information 

§102.1     What  does  this  subpart  do? 

This  subpart  describes  the  procedures 
by  which  the  SBA  makes  documents 
available  under  the  Freedom  of 
Infonnation  Act  ("FOIA")  (5  U.S.C. 
552) 

§102.2    How  can  I  get  records  from  SBA? 

(a)  You  can  go  to  the  SBA  office  at 
which  the  records  are  kept,  and 
photocopy  any  final  SBA  decision, 
policy  statement,  or  standard  operating 
procedure. 

(b)  For  copies  of  all  other  records,  you 
must  send  a  letter  request  to  the  SBA 
office  at  which  the  records  are  kept.  The 
letter  must  describe  specific  records  you 
want.  If  you  don't  know  which  SBA 
office  keeps  the  records,  you  may  send 
your  letter  to  the  nearest  SBA  District 
Office.  You  may  also  send  your  letter  to 
the  Chief,  FOIA  &  PA  Office,  409  Third 
Street  S.W.,  Suite  5900,  Washington 
D.C.  20416.  The  office  receiving  your 
letter  will  forward  it  to  the  correct 
office. 

§102.3    How  long  willlt  take  (Of  SBA  to 
respond  to  my  request  (or  records? 

(a)  If  you  have  met  the  fee 
requirements  of  §  102.8,  SBA  will 
respond  within  10  working  days  after 
the  correct  office  receives  your  request, 
unless  you  have  requested  an  especially 
large  number  of  records,  the  records  are 
not  located  in  the  office  handling  the 
request,  or  SBA  needs  to  consult  with 
another  government  office. 

(b)  If  you  make  your  request  on  behalf 
of  another  person,  SBA  will  respond 
within  10  working  days  after  you 
present  a  document  signed  by  that 
person  authorizing  you  to  request 
information  on  his  or  her  behalf.  If  you 
make  your  request  on  behalf  of  another 
person  without  including  such  signed 
authorization.  SBA  will  inform  you  of 
the  authorization  needed. 

(c)  If  you  send  your  request  to  the 
wrong  office,  that  office  will  send  it  to 
the  correct  office  within  10  working 
days  and  will  send  you  an 
acknowledgment  letter. 


(d)  If  SBA  determines  that  one  of  the 
circumstances  described  in  paragraph 
(a)  of  this  section  apply,  it  will  respond 
within  20  working  days  of  the  date  upon 
which  the  correct  office  receives  your 
request,  and  will  notify  you  that  the 
extra  time  is  required. 

§  102.4    How  will  SBA  respond  to  my 
request? 

Within  the  time  limit  described  in 
§102.3,  SBA  will  either: 

(a)  Give  you  all  the  records  you 
reouested; 

(d)  Give  you  some  or  none  of  the 
records  you  requested,  explain  why 
SBA  has  decided  not  to  comply  fully 
with  your  request,  citing  specific 
exemptions  where  applicable,  and 
explain  how  to  appeal  that  decision;  or 

(c)  Tell  you  that  you  will  not  receive 
a  response  until  you  have  either  paid 
your  fee  or  committed  to  the  amount  of 
fee  you  will  pay,  as  applicable. 

§  102.5    l(  SBA  grants  my  request,  which 
records  will  be  supplied? 

SBA  will  give  you  copies  of  all 
records  or  portions  of  records  requested 
which  are  in  the  processing  office  as  of 
the  close  of  the  day  upon  which  that 
office  received  your  request. 

§  102.6    How  will  SBA  respond  to  requests 
(or  business  in(ormatlon? 

(a)  Business  information  is  a  trade 
secret,  or  commercial  or  financial 
infonnation,  contained  in  records 
provided  to  SBA  by  any  person  and 
which  may  be  protected  from  disclosure 
under  Exemption  Four  of  FOIA  (5 
U.S.C.  552(b)(4)). 

(b)  The  submitter  is  the  business 
entity  to  which  the  business  information 
pertains  and  which  submitted  the 
information  to  SBA,  either  directly  or 
through  an  intermediary,  such  as  a 
bank. 

(c)  SBA  will  disclose  upon  request 
business  information  that  has 
previously  been  released  to  the  general 
public. 

(d)  If  you  request  business 
information  submitted  to  SBA  prior  to 
March  1,  1996  which  has  not  previously 
been  released  to  the  general  public,  SBA 
will  notify  the  submitter  of  your  request 
upon  SBA's  receipt  of  it  if  SBA  intends 
to  release  that  information.  SBA  will 
give  the  submitter  5  working  days  to 
identify  information  the  disclosure  of 
which  would  likely  cause  substantial 
competitive  harm  and  why  that  harm 
would  occur  unless  SBA  intends  to 
deny  your  request  in  full. 

(e)  If  you  request  business  information 
submitted  to  SBA  after  March  1,  1996 
which  has  not  previously  been  released 
to  the  general  public,  SBA  will  notify 
the  submitter  if  it  intends  to  release 


business  information  which  either  the 
submitter  has  previously  claimed  or 
which  SBA  believes  to  be  confidential 
and  the  disclosure  of  which  would 
cau.se  substantial  competitive  harm.  The 
submitter  will  have  5  working  days  to 
object  to  the  disclosure,  explaining  why 
the  harm  would  occur. 

(f)  Whenever  a  submitter  objects  to 
disclosure.  SBA  will  consider  the 
submitter's  objections,  but  will  not  be 
bound  by  it.  If  SBA  discloses 
information  despite  a  submitter's 
objection,  SBA  will  give  the  submitter 
the  maximum  notice  possible  before 
disclosure  without  violating  the  time 
constraints  imposed  by  FOIA.  In  this 
notice,  SBA  will  tell  the  submitter  when 
and  what  it  intends  to  disclose. 

(g)  SBA  will  promptly  notify  the 
submitter  of  any  suit  filed  against  SBA 
to  compel  disclosure. 

§102.7    What  are  the  procedures  for 
submitters  of  business  Information  to  SBA 
after  IMarch  1,  1996? 

Submitters  may  identify  business 
information  at  the  time  of  submission 
which  would  likely  cause  them 
substantial  competitive  harm  if 
disclosed.  The  identification  shall  lapse 
after  10  years,  unless  renewed  in 
writing. 

§  102.8    What  fees  will  SBA  charge? 

(a)  Basic  fees.  (1)  For  manual  record 
search.  SBA  will  charge  $18  per  hour. 

(2)  For  computer  record  searches. 
SBA  will  charge  the  actual  costs. 

(3)  For  review  and  disclosure 
determinations.  SBA  will  charge  $18  per 
hour. 

(4)  Duplication.  SBA  will  charge  10 
cents  per  page  for  photocopy 
duplication,  and  the  actual  cost  of 
reproduction  for  other  methods. 

(5)  Certifying  records.  SBA  will  charge 
actual  costs. 

(6)  For  requested  special  types  of 
delivery  other  than  first-class  mail.  SBA 
may  charge  the  actual  cost. 

(b)  If  you  are  a  representative  of  an 
educational  institution,  a  non- 
commercial scientific  institution,  or  a 
member  of  the  news  media.  SBA  will 
charge  you  only  for  the  cost  of 
duplication  after  the  first  100  pages. 

(1)  What  is  an  educational  institution? 
A  state-certified  preschool,  elementary  • 
or  secondary  school,  an  accredited 
college  or  university,  an  accredited 
institution  of  professional  education,  or 
any  accredited  or  state-certified  institute 
of  vocational  education  which  operates 

a  program  or  programs  of  scholarly 
research. 

(2)  What  is  a  non-commercial 
scientific  institution?  An  organization 
which  is  operated  solely  for  the  purpose 


UMI 


of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(3)  What  is  a  representative  of  an 
educational  or  non-commercial 
scientific  institution?  A  requester 
seeking  records  on  behalf  of  that 
institution  who  is  authorized  by  that 
institution  to  do  so,  and  who  is  seeking 
those  records  for  scholarly  or  scientific 
reasons,  as  long  as  there  is  no 
commercial  purpose  to  the  request  for 
records. 

(4)  What  is  a  representative  of  the 
news  media?  An  individual  who  is 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
disseminate  information  to  the  general 
public.  To  be  considered  "news  media", 
this  organization  may  provide 
information  by  subscription  and  may 
target  its  dissemination  to  a  narrow 
section  of  the  general  public  as  long  as 
any  member  of  the  general  public  may 
purchase  information  fi-om  it.  If  you  are 
not  employed  by  the  news  media,  but 
have  a  reasonable  expectation  that  you 
will  sell  the  information  you  obtain  to 
the  news  media,  SBA  may  conclude  that 
you  are  a  representative  of  the  news 
media.  SBA  will  not  consider  you  to  be 
a  representative  of  the  news  media  if 
your  request  has  a  commercial  purpose, 
beyond  the  commercial  purpose  of 
selling  information  to  the  general 
public. 

(c)  Member  of  the  general  public.  If 
you  are  a  member.of  the  general  public, 
SBA  will  not  charge  you  for  the  first  two 
hours  of  search  time,  the  first  hundred 
pages  of  photocopy  duplication,  or  for 
review  and  disclosure  determinations. 
The  general  public  is  anyone  who  is  not 
a  representative  of  an  educational 
institution,  a  representative  of  the  news 
media,  or  a  commercial  requester. 

(d)  Commercial  requester.  If  you  are  a 
commercial  requester  you  must  pay  all 
the  basic  fees  set  forth  in  paragraph  (a) 
of  this  section.  A  commercial  requester 
is  anyone  seeking  information  for 
commercial,  trade,  or  profit  interests  of 
the  requester  or  someone  he  or  she  is 
trying  to  help. 

(e)  How  does  SBA  determine  what 
category  of  requester  I  am?  The  SBA 
office  processing  your  request  will 
determine  the  appropriate  category.  If 
you  are  not  a  commercial  requester,  you 
must  show  us  what  category  of  requester 
you  are. 

(f)  Tell  us  how  much  you  are  willing 
to  pay.  To  get  the  quickest  possible 
response,  you  must  tell  SBA  how  much 
money  you  are  willing  to  pay  in  fees 
when  you  make  your  request  for 
records. 


(g)  If  you  don't  tell  us  how  much  you 
are  willing  to  pay  and  SBA  estimates 
that  the  fee  will  exceed  $25.00,  SBA 
will  estimate  the  fee  and  will  not 
process  your  request  until  you  tell  SBA 
that  you  are  willing  to  pay  the  estimated 
amount,  or  until  you  narrow  the  request 
so  that  the  fee  is  less  than  $25. 

(h)  SBA  will  waive  fees  le.ss  than  $25. 

(i)  If  the  fee  is  more  than  $250,  or  if 
you  have  a  history  of  failing  to  pay 
FOIA  fees  in  a  timely  manner,  SBA  will 
ask  you  to  remit  the  estimated  amount 
and  any  past  due  charges  before  sending 
you  the  records. 

(i)  Who  determines  the  fee?  The  SBA 
office  which  processes  your  request. 

(k)  When  do  you  pay  the  fee?  SBA 
will  bill  you  when  it  responds  to  your 
request.  You  must  pay  within  thirty-one 
calendar  days. 

(1)  Failure  to  pay  fees.  (1)  If  you  do  not 
pay  by  the  thirty-first  day  after  the 
billing  date,  SBA  will  charge  interest  at 
the  maximum  rate  allowed  under  Title 
31  of  the  United  States  Code,  section 
3717. 

(2)  If  you  do  not  pay  the  amount  due 
within  ninety  calendar  days  of  the  due 
date,  SBA  may  notify  consumer  credit 
reporting  agencies  of  your  delinquency. 

(3)  If  you  owe  fees  for  previous  FOIA 
responses,  SBA  will  not  respond  to 
further  requests  unless  you  satisfy  the 
amount  due. 

(m)  Unsuccessful  searches.  If  SBA's 
search  for  records  is  unsuccessful,  it 
will  still  bill  you  for  the  search. 

(n)  Multiple  requests.  If  you  make 
multiple  requests  at  or  about  the  same 
time,  SBA  will  aggregate  your  requests 
for  records.  In  no  case  will  SBA  give 
you  more  than  the  first  two  hours  of 
search  time,  or  more  than  the  first  100 
pages  of  duplication  without  charge. 

(o)  Beduction  of  fees  in  the  public 
interest.  If  SBA  determines  that 
disclosure  of  the  information  you  seek 
is  in  the  public  interest  because  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government,  and  that 
you  are  not  seeking  the  information  in 
your  own  commercial  interests,  SBA 
may  waive  or  reduce  the  fee. 

p  1 02  5    How  may  I  appeal  a  denial  of  my 
request  'c   nformation  or  a  fee 
determination? 

(a)  You  must  write  to  the  Chief,  FOIA 
&  PA  Office  at  409  Third  Street  S.W., 
Suite  5900.  Washington,  D.C.  20416. 

(b)  The  Chief  must  receive  your 
written  appeal  within  45  calendar  days 
of  the  date  of  the  SBA  determination 
from  which  you  are  appealing. 

(c)(1)  If  you  are  appealing  a  denial  of 
your  request  for  information,  the  appeal 
must  contain  the  following  information: 


(i)  What  records  were  denied. 

(ii)  The  name  and  title  of  the 
individual  who  denied  the  request  and 
the  address  of  his  or  her  office. 

(iii)  Any  other  information  you  deem 
appropriate. 

(2)  If  you  are  appeafing  a  fee 
determination,  the  appeal  must  contain 
the  following  information: 

(i)  The  address  of  the  office  which 
made  the  fee  determination  from  which 
you  are  appealing. 

(ii)  The  fee  that  office  charged. 

(iii)  The  fee,  if  any,  you  believe 
should  have  been  charged. 

(iv)  The  reasons  you  believe  that  your 
fee  should  be  lower  than  the  fee  which 
the  Agency  charged. 

(v)  Any  other  information  you  deem 
appropriate. 

(d)  The  Chief  will  decide  your  appeal, 
unless  the  Chief  originally  made  the 
determination  you  are  appealing.  In  that 
case,  SBA's  Assistant  Administrator  for 
Hearings  and  Appeals  will  decide  your 
appeal. 

(e)  SBA  will  decide  your  appeal 
within  20  working  days  from  the  date  of 
its  receipt.  SBA  may  have  an  additional 
10  working  days  if  unusual 
circumstances  require. 

(f)  (1)  If  you  are  appealing  a  decision 
to  deny  your  request  for  records,  SBA 
will  either: 

(i)  Give  you  the  records  you 
requested;  or 

(ii)  Decline  to  give  you  the  records 
you  requested,  tell  you  why  SBA  has 
concluded  that  the  records  were  exempt 
from  disclosure  under  FOIA,  and  tell 
you  how  to  obtain  judicial  review  of 
SBA's  decision. 

(2)  If  you  are  appealing  a  fee 
determination,  SBA  will  either  charge 
the  fee  you  request  or  charge  another  fee 
and  explain  why  SBA  has  concluded 
that  the  fee  it  has  decided  to  charge  is 
appropriate. 

§  102.10    How  can  i  get  the  Public  index  of 
SBA  materials? 

(a)  The  Public  Index  is  a  document 
which  provides  identifying  information 
about  official  documents  which  SBA 
has  issued. 

(b)  SBA  has  administratively 
determined,  as  permitted  by  FOIA.  that 
periodic  publication  and  distribution  is 
unnecessary  and  impracticable. 

(c)  The  Public  Index  is  set  forth  in 
Appendix  3  of  SBA  Standard  Operating 
Procedure  40  03.  You  can  obtain  the 
Public  Index  from  any  SBA  office. 

§  1 02. 1 1    What  happens  if  i  aslt  SB  A  for  a 
record  that  another  Federal  agency 
generated? 

Such  a  request  is  a  request  directed  to 
the  wrong  office,  as  that  term  is  used  in 
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5  lU^.JlLj.  5ti.\  '.\.'.'.  lui'.vuiU  your 
request  to  the  generating  agency. 

§102.12    Wtiat  tiappens  if  I  subpoena 
records  or  testimony  ot  employees  in 
connection  with  a  civil  lawsuit,  criminal 
proceeding  or  administrative  proceeding  to 
which  SBA  is  not  a  party? 

(a)  The  person  to  "whom  the  subpoena 
is  directed  must  consult  with  SBA 
counsel  in  the  relevant  SBA  office,  who 
will  seek  approval  for  compliance  from 
the  Associate  General  Counsel  for 
Litigation.  Except  where  the  subpoena 
requires  the  testimony  of  an  employee 
of  the  Inspector  General's  office,  or 
records  within  the  possession  of  the 
Inspector  General,  the  Associate  General 
Counsel  may  delegate  the  authorization 
for  appropriate  production  of 
documents  or  testimony  to  local  SBA 
counsel. 

(b)  If  SBA  counsel  approves 
compliance  with  the  subpoena.  SBA 
will  comply. 

(c)  If  SBA  counsel  disapproves 
compliance  with  the  subpoena.  SBA 
will  not  comply,  and  will  base  such 
noncompliance  on  an  appropriate  legal 
basis  such  as  privilege  or  a  statute. 

(d)  SBA  counsel  must  provide  a  copy 
of  any  subpoena  relating  to  a  criminal 
matter  to  SBA's  Inspector  General  prior 
to  its  return  date. 

Subpart  B — The  Privacy  Act 

§  102.20    wriat  privacy  rights  does  this 
subpart  regulate? 

This  subpart  establishes  SBA's  policy 
and  procedures  safeguarding  an 
individual  against  an  invasion  of 
personal  privacy. 

(a)  Except  as  otherwise  provided  by 
law  or  regulation,  SBA  will  permit  you 
to  do  the  following: 

(1)  Determine  what  records  pertaining 
to  you  are  collected,  maintained,  used, 
or  disseminated  by  SBA; 

(2)  Object  when  records  pertaining  to 
you  are  obtained  by  SBA  for  a  particular 
purpose  and  are  proposed  to  be  used  or 
made  available  for  another  purpose 
without  yoiu-  consent;  and 

(3)  Gain  access  to  information 
pertaining  to  you  in  records,  have  a 
copy  made  of  all  or  any  portion  of  those 
records,  and  correct  or  amend  such 
records  as  appropriate. 

(b)  SBA  will  collect,  maintain,  use.  or 
dis.seminate  any  record  of  identifiable 
personal  information  in  a  manner  that 
assures  that  such  action  is  for  a 
necessary  and  lawful  purpose,  that  the 
information  is  current  and  accurate  for 
its  intended  use,  and  that  adequate 
safeguards  are  provided  to  prevent 
misuse  of  such  information. 

(c)  SBA  will  permit  exemptions  from 
the  requirements  of  5  U.S.C.  552a 


(Privacy  Act  of  1974)  ("PA")  only  where 
an  important  public  policy  need  for 
such  exemption  has  been  determined 
pursuant  to  or  under  specific  statutory 
authority. 

§  102.21     How  will  SBA  maintain  records? 
SBA  records  will: 

(a)  Contain  only  such  information 
about  an  individual  as  is  relevant  and 
necessary  to  accomplish  a  purpose 
required  of  SBA  by  statute,  regulation, 
or  by  Execiitive  Order  of  the  President. 

(b)  Be  comprised,  to  the  maximum 
practical  extent,  of  an  individual's  own 
statements  when  the  information  may 
result  in  an  adverse  determination  about 
an  individual's  rights,  benefits,  or 
privileges  under  a  Federal  program. 

%  102.22    When  will  SBA  disclose  records? 

SBA  will  not  disclose  to  anyone  any 
record  which  is  contained  in  a  system 
of  records,  except  that  it  will  disclose  a 
record: 

(a)  To  the  person  about  whom  the 
record  is  maintained,  or  to  that  person's 
agent,  within  the  limits  discussed  in 
this  subpart; 

(b)  To  those  SBA  employees  who  have 
a  need  for  the  record  to  p»erform  their 
duties: 

(c)  When  required  under  5  U.S.C.  552 
(FOIA); 

(d)  For  a  routine  use  of  the  record 
compatible  with  the  purpose  for  which 
it  was  collected; 

(e)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census,  survey,  or  related  activity 
pursuant  to  Title  13,  United  States 
Code; 

(f)  To  a  recipient  who  has  provided 
the  Agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  where  the  record  is 
transferred  in  a  form  that  is  not 
individually  identifiable: 

(gj  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  U.S.  Government,  or  for  evaluation 
by  the  Administrator  of  General 
Services  or  his  or  her  designee  to 
determine  whether  the  record  has  such 
value; 

(h)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if: 

(1)  The  activity  is  authorized  by  law; 
and 

(2)  The  head  of  the  agency  or 
instrumentality  has  made  a  written 
request  to  the  PA  Officer  specifying  the 
particular  portion  desired  and  the  law 


eiiiurcuuiciit  activity  tor  which  the 
record  is  sought; 

(i)  To  a  person  showing  compelling 
circumstances  affecting  the  health  or 
safety  of  an  individual.  Upon 
disclosure,  SBA  will  notify  such 
individual  at  his  or  her  last  known 
address; 

(j)  To  either  House  of  Congress,  or.  to 
the  extent  of  matters  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  or  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(k)  To  the  Comptroller  General,  or  any 
of  his  or  her  authorized  representatives, 
in  the  course  of  the  performance  of  the 
duties  of  the  General  Accounting  Office; 

(I)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(m)  To  a  consumer  reporting  agency 
in  accordance  with  31  U.S.C.  3711(f). 

§102.23    Are  thtere  special  rules  about 
personnel  and  equal  employment 
opportunity  files? 

(a)  The  provisions  of  parts  293  and 
297  of  Title  5  of  the  Code  of  Federal 
Regulations  govern  all  SBA  files  which 
the  Office  of  Personnel  Management 
determines  are  personnel  files. 

(b)  The  provisions  of  part  1611  of 
Title  29  of  the  Code  of  Federal 
Regulations  govern  all  Equal 
Employment  Opportunity  complaint 
files. 

§102.24    What  Is  a  record? 

A  record  is  information  which  SBA 
maintains  on  an  individual  and  which 
includes  either  his  name  or  an 
identifying  symbol  (such  as  a 
fingerprint,  a  social  security  number 
("SSN"),  or  a  photograph. 

§  102.25    What  is  a  system  of  records? 
A  system  of  records  is  one  or  more 
records  which  SBA  routinely  keeps  for 
official  purposes,  and  from  which  SBA 
can  retrieve  records  by  using  a  name  or 
personal  identifier. 

§102.26    What  does  this  subpart  mean  by    . 
"person  to  wtiom  a  record  pertains"  or 
"you"? 

When  this  subpart  refers  to  the 
"person  to  whom  a  record  pertains"  or 
uses  the  pronoun  "you",  it  refers  to  a 
United  States  citizen  or  a  lawfully 
admitted  alien.  It  does  not  refer  to  a 
corporation,  partnership,  or  sole 
proprietorship, 

§102.27    Wtiat  records  are  partially  exempt 
from  ttie  provisions  of  the  Privacy  Act? 

(a)  The  following  systems  of  records 
are  exempt  from  certain  provisions  of 
the  PA:  Audit  Reports  (system  of 
records  #SBA  015),  Litigation  and 
Claims  Files  (#SBA  070),  Personnel 
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Security  Files  (#SBA  100),  Security  and 
Investigations  Files  {#SBA  120),  Office 
of  Inspector  General  Referrals  (#SBA 
125),  Investigations  Division 
Management  Information  System  (#SBA 
130),  and  Standards  of  Conduct  Files 
{#SBA  140). 

(b)  The  provisions  of  the  PA  from 
which  these  systems  of  records  are 
exempt  are  subsections  (c)(3) 
(Accounting  of  Certain  Disclosures),  (d) 
(Access  to  Records),  (e)(1),  4G,  H,  and  I 
(Agency  Requirements),  and  (f)  (Agency 
Rules). 

(c)  The  systems  of  records  described 
in  paragraph  (a)  of  this  section  are 
exempt  from  the  provisions  of  the 
Privacy  Act  described  in  paragraph  (b) 
of  this  section  in  order  to: 

(1)  Prevent  the  subject  of 
investigations  from  frustrating  the 
investigatory  process: 

(2)  Protect  investigatory  material 
compiled  for  law  enforcement  purposes; 

(3)  Fulfill  commitments  made  to 
protect  the  confidentiality  of  sources 
and  to  maintain  access  to  necessary 
sources  of  information;  or 

(4)  Prevent  interference  with  law 
enforcement  proceedings. 

(d)  In  addition  to  the  foregoing 
exemptions  in  paragraphs  (a)  through  (c) 
of  this  section,  the  systems  of  records 
described  in  paragraph  (a)  of  this 
section  numbered  SBA  015, 100,  120, 
125  and  130  are  hdly  exempt  from  the 
Privacy  Act  to  the  extent  that  they 
contain: 

(1)  Information  compiled  to  identify 
individual  criminal  offenders  and 
alleged  offenders  and  consisting  only  of 
identifying  data  and  notations  of  arrests, 
confinement,  release,  and  parole  and 
probation  status; 

(2)  Information,  including  reports  of 
informants  and  investigators,  associated 
with  an  identifiable  individual 
compiled  to  investigate  criminal 
activity;  or 

(3)  Reports  compiled  at  any  stage  of 
the  process  of  enforcement  of  the 
criminal  laws  from  arrest  or  indictment 
through  release  from"  supervision 
associated  with  an  identifiable 
individual. 

(e)  The  systems  of  records  described 
in  paragraph  (d)  of  this  section  are  fully 
exempt  from  the  PA  to  the  extent 
described  in  that  paragraph  because 
they  are  records  maintained  by  the 
Investigations  Division  of  the  Inspector 
General,  which  is  a  component  of  SBA 
which  performs  as  its  principal  function 
activities  pertaining  to  the  enforcement 
of  criminal  laws  within  the  meaning  of 
5  U.S.C.  552a(j)(2).  They  are  exempt  in 
order  to:  (1)  Prevent  the  subjects  of 
Office  of  Inspector  General  (OIG) 


investigations  from  using  the  PA  to 
frustrate  the  investigative  process; 

(2)  Protect  (he  identity  of  Federal 
employees  who>  furnish  a  complaint  or 
information  to  the  OIG,  consistent  with 
section  7(b)  of  the  Inspector  General  Act 
of  1978,  5  U.S.C.  App.  I;' 

(3)  Protect  the  confidentiality  of  other 
sources  of  information; 

(4)  Avoid  endangering  confidential 
sources  and  law  enforcement  personnel; 

(5)  Prevent  interference  with  law 
enforcement  proceedings; 

(6)  Assure  access  to  sources  of 
confidential  information,  including  that 
contained  in  Federal,  State,  and  local 
criminal  law  enforcement  information 
systems; 

(7)  Prevent  the  disclosure  of 
investigative  techniques;  or 

(8)  Prevent  the  disclosure  of  classified 
information. 

§  102.28    What  about  information  compiled 
for  a  civil  action? 

No  individual  shall  have  access  to  any 
information  compiled  by  SBA  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding.  In  the  event  of  a  question 
as  to  disclosure,  the  Systems  Manager 
for  the  system  of  records  involved  will 
rely  on  the  opinion  of  the  General 
Counsel  or  designee,  and  will  also 
consult  with  the  PA  Officer. 

§  102  i  9     .S'  o  administers  SBA's 
responsibilities  under  the  Privacy  Act? 

The  PA  Officer  has  overall 
responsibility  for  administering  the  PA 
for  SBA.  A  Systems  Manager  is 
responsible  for  administering  the  PA  as 
to  systems  of  records  within  an  SBA 
Office. 

§  102.30    How  can  I  write  to  the  Privacy  Act 
Officer? 

You  can  write  to  the  PA  Officer  at  409 
Third  Street  S.W..  Suite  5900, 
Washington.  D.C.  20416. 

§  102  3 1     A   o  appoints  Systems 
Managers? 

The  senior  official  in  each  field  office 
and  each  Headquarters  program  area 
designates  himself  or  herself  or  appoints 
another  as  the  Systems  Manager  for  that 
office. 

§  1 02.32    What  do  Systems  Managers  do? 

Systems  Managers  have  the  following 
responsibilities,  among  others,  for  the 
offices  for  which  they  are  appointed: 

(a)  Acting  as  the  initial  contact  person 
for  individuals  seeking  access  to  or 
amendment  of  their  records. 

(b)  Responding  to  requests  for 
information. 

(c)  Discussing  the  availability  of 
records  with  individuals. 

(d)  Amending  records  in  cases  where 
amended  information  is  not 


controversial  and  does  not  involve 
policy  decisionmaking. 

(e)  Informing  individuals  of  any 
reproduction  fees  to  be  charged. 

(f)  Assuring  that  their  systems  of 
records  contain  no  record  describing 
how  any  individual  exercises  rights 
guaranteed  by  the  First  Amendment 
unless  expressly  authorized  by  statute 
or  by  the  individual  about  whom  the 
record  is  maintained,  or  unless 
pertinent  to  and  within  the  scope  of  an 
authorized  law  enforcement  activity. 

§  1 02.33    How  can  I  write  to  a  Sys'ems 
Manager? 

You  can  write  to  a  Systems  Manager 
by  writing  to  the  SBA  Office  which 
maintains  the  record  you  are  seeking.  If 
you  do  not  know  which  office  that  is, 
or  you  do  not  know  the  address  of  that 
office,  you  can  write  to  the  PA  Officer 
at  409  3rd  Street  SW.,  Suite  5900, 
Washington.  D.C.  20416,  who  will 
forward  your  request  to  the  proper 
Systems  Manager. 

§102.34    How  can  I  see  records  kept  on 
me? 

(a)  You  may  look  at  any  information 
pertaining  to  yourself  contained  in  any 
SBA  system  of  records  unless  some  law 
or  regulation  prohibits  it. 

(b)  In  order  to  see  this  information, 
you  must  ask  for  it  in  writing, 
identifying  what  records  you  want.  The 
writing  should  be  addressed  to  the 
Systems  Manager  overseeing  the  system 
of  records  containing  the  record  you 
wish  to  see. 

(c)  The  Systems  Manager  (or,  when 
appropriate,  the  PA  Officer)  may  ask  for 
more  specific  information  about  the 
system  of  records  in  which  the 
document  you  are  seeking  is  kept, -and 
may  ask  you  for  identification.  The 
Systems  Manager  may  ask  you  for  your 
social  security  number  but  you  are  not 
obliged  to  present  it  and  your  request 
will  not  be  denied  simply  because  you 
do  not  provide  it.  The  Systems  Manager 
may,  however,  deny  your  request  if  he 
or  she  cannot  determine  that  you  are  the 
person  to  whom  the  information 
pertains. 

§102.35    How  long  will  it  take  SBA  to 
respond  to  my  request? 

The  Systems  Manager  will  respond 
within  10  working  days. 

§  102.36    How  will  SBA  respond  to  my 
request? 

The  Systems  Manager  will  inform  you 
that: 

(a)  Your  request  is  denied,  in  which 
case  he  or  she  will  set  forth  the  reasons 
for  denial  and  your  rights  to  appeal;  or 

(b)  Your  request  is  granted  and  you 
may  view  your  record,  in  which  case  he 
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or  she  will  set  forth  the  time  and  date 
for  you  to  review  your  record  in  the 
presence  of  an  SBA  employee;  or 

(c)  Your  request  is  granted  and,  unless 
you  object.  SBA  will  mail  you  a  copy  of 
your  record.  SBA  will  mail  you  your 
record  only  if  it  determines  that  there 
are  no  other  reasonable  means  for  you 
to  obtain  access  to  your  record. 

§  102.37    How  may  I  appeal  a  decision  to 
deny  me  access  to  my  records? 

Your  appeal  should  be  in  writing  and 
should  set  forth  any  information  you 
think  would  show  that  you  should  have 
access  to  your  records. 

§  1 02.38    To  wtiom  should  my  appeal  be 
addressed? 

(aj  Denial  of  a  personnel  pie.  Address 
an  appeal  of  a  denial  of  a  request  for  a 
personnel  file  to  the  Office  of  Personnel 
Management.  1900  E  Street  N.W., 
Washington,  D.C.  20006. 

(b)  Denial  of  an  Equal  Employment 
Opportunity  Complaint  File.  Address  an 
appeal  of  a  denial  of  a  request  for  an 
Equal  Employment  Opportunity 
Complaint  File  to  the  Equal 
Employment  Opportunity  Commission, 
1801  L  Street  N.W.,  Washington,  D.C. 
20036. 

(c)  All  other  appeals.  Appeal  the 
denial  of  any  other  record  to  the  PA 
Officer  See  §  102.30. 

§102.39    By  wtien  must  I  appeal  to  the 
Privacy  Act  Officer? 

Your  appeal  must  reach  the  PA 
Officer  on  or  before  30  calendar  days 
after  the  date  the  denial  was  issued.  If 
your  appeal  is  based  on  the  failure  of 
the  Systems  Manager  to  answer  your 
request,  your  appeal  must  reach  the  PA 
Officer  on  or  before  90  calendar  days 
af^er  the  date  by  which  the  Systems 
Manager  should  have  responded  under 
§102.35. 

§  102.40    When  will  SBA  respond  to'my 
appeal? 

The  PA  Officer  will  respond  to  you 
within  30  working  days  of  the  date 
when  your  appeal  was  received. 

§102.41     How  will  SBA  respond  to  my 
appeal? 

The  PA  Officer  will  inform  you  that: 

(a)  Your  request  is  denied,  in  which 
case  the  reasons  for  denial  will  be  set 
forth  along  with  your  rights  to  judicial 
review  of  SBA's  decision;  or 

(b)  Your  request  is  granted  and  you 
may  view  your  record,  in  which  case  the 
time  and  date  for  you  to  review  your 
records  in  the  presence  of  an  SBA 
employee  will  be  set  forth;  or 

(c)  Your  request  is  granted  and,  unless 
you  object,  SBA  will  mail  you  a  copy  of 
your  record.  SBA  will  mail  you  your 


record  only  if  it  determines  that  there 
are  no  other  reasonable  means  for  you 
to  obtain  access  to  your  record. 

§  1 02.42    How  can  I  get  SBA  to  amend  a 
record  kept  on  me? 

You  can  petition  to  have  records  kept 
on  you  amended  by  writing  to  the 
Systems  Manager  who  oversees  the 
system  of  records  in  which  the  record 
you  wish  amended  is  kept.  If  you  are 
unable  to  determine  who  that  Systems 
Manager  is,  you  may  send  your  petition 
to  the  PA  Officer,  who  will  forward  it 
to  the  right  Systems  Manager.  See 
§102.30. 

§  1 02.43    What  should  my  petition  say? 

Your  petition  should  include  the 
following: 

(a)  In  what  system  of  records  the 
record  you  want  amended  is  kept. 

(b)  What  record  you  want  amended. 

(c)  What  specific  infonnation  in  that 
record  you  want  amended. 

(d)  Why  you  want  the  record 
amended. 

(e)  Any  information  you  have, 
including  copies  of  evidence,  which  you 
think  will  persuade  the  Systems 
Manager  to  amend  the  record. 

(f)  What  the  record  should  say. 

§  102.44    For  wtiat  reasons  wilt  SBA  amend 
my  record? 

SBA  seeks  to  maintain  only  accurate, 
complete,  and  up-to-date  records  which 
are  relevant  to  accomplish  some 
purpose  required  by  law,  regulation,  or 
Executive  Order  of  the  President.  There 
are  four  grounds  for  amending  a  record. 
They  are: 

(a)  The  record  is  not  accurate. 

(b)  The  record  is  not  relevant  to  any 
legitimate  SBA  concern. 

(c)  The  record  is  out-of-date.  For 
example,  there  may  have  been  events 
since  the  date  of  the  record  which  have 
affected  some  of  the  information 
contained  in  the  record. 

(d)  The  record  is  incomplete.  There 
may  be  additional  information  relevant 
to  the  material  contained  in  the  record. 

§  102.45    Will  SBA  ask  me  for  more 
information  after  I  make  my  request? 

Perhaps,  in  which  case  the  procedures 
of  §  102.34(c)  shall  apply. 

§  102.46    When  will  SBA  respond  to  my 
request? 

The  Systems  Manager  will 
acknowledge  receipt  of  your  request 
within  10  working  days  and  issue  a 
written  response  within  30  working 
days. 

§102.47    How  will  SBA  respond  to  my 
request? 

The  Systems  Manager  will: 


(a)  Make  the  amendment  you  request, 
and  send  all  individuals  who  had 
previously  received  a  copy  of  that 
record  a  copy  of  the  amended  record;  or 

(b)  Amend  the  record,  in  a  different 
manner,  sending  all  individuals  who 
had  previously  received  a  copy  of  that 
record  a  copy  of  the  amended  record 
and,  in  addition,  telling  you  why  your 
request  was  not  granted  in  full  and  what 
appeal  rights  you  have;  or 

(c)  Decline  to  amend  the  record, 
explaining  why  your  request  was  not 
granted  and  telling  you  of  your  appeal 
rights. 

§102.48    How  do  I  appeal  a  refusal  to 
amend  a  record  kept  on  me? 

Your  appeal  should  be  in  writing  and 
include  the  following: 

(a)  All  of  the  information  contained  in 
your  original  request  to  amend  the 
record; 

(b)  Any  response  of  the  Systems 
Manager,  including  any  reasons  for 
denying  your  request;  and 

(c)  Any  information  you  wish  to 
submit  in  response  to  the  Systems 
Manager's  findings. 

§102.49    To  whom  should  I  address  my 
appeal? 

(a)  Personnel  file.  Address  your 
appeal  to  the  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20006. 

(b)  Equal  Employment  Opportunity 
Complaint  File.  Address  your  appeal  to 
the  Equal  Employment  Opportunity 
Commission,  1801  L  Street  NW., 
Washineton,  DC  20036. 

(c)  All  other  appeals.  Address  your 
appeal  to  the  PA  Officer.  See  §  102.30. 

§  102.50    By  when  must  I  submit  my 
appeal? 

Your  appeal  must  be  received  by  the 
PA  Officer  within  30  calendar  days  of 
the  date  the  Systems  Manager  declined 
to  amend  your  records,  or  within  90 
calendar  days  of  the  date  the  Systems 
Manager  should  have  responded  under 
§  102.46  if  the  Systems  Manager  did  not 
so  respond. 

§102.51     By  what  standards  will  the 
Privacy  Act  Officer  review  my  appeal? 

The  PA  Officer  will  decide  your 
appeal  using  the  criteria  of  accuracy, 
relevance,  timeliness,  and  completeness 
described  in  §  102.44.  The  PA  Officer 
will  review  all  relevant  information  and 
may  seek  the  views  of  other  SBA 
personnel.  The  PA  Officer  may  review 
information  not  available  to  or  not  used 
by  the  Systems  Manager. 

§  102.52    When  will  SBA  respond  to  my 
appeal? 

The  PA  Officer  will  respond  to  your 
appeal  within  30  working  days  of  its 


UMI 


receipt,  unless  the  Administrator 
determines  that  unusual  circumstances 
exist,  in  which  case  the  PA  Officer  will 
notify  you  of  the  presence  of  these 
unusual  circumstances  within  30 
working  days  of  the  date  upon  which  he 
or  she  received  your  appeal,  and  will 
respond  to  your  appeal  within  60 
working  days  of  the  date  of  receipt. 

§  1 02.53    How  will  SBA  respond  to  my 
appeal? 
The  PA  Officer  will: 

(a)  Make  the  amendment  you  request, 
sending  all  individuals  who  had 
previously  received  a  copy  of  that 
record  a  copy  of  the  amended  record;  or 

(b)  Amend  the  record  in  a  different 
manner;  or  decline  to  amend  it  at  all: 

(1)  Sending  all  individuals  who  had 
previously  received  a  copy  of  that 
record  a  copy  of  the  amended  record; 

(2)  Telling  you  why  your  request  was 
not  granted  in  full  and  that  you  can  seek 
judicial  review;  and 

(3)  Marking  the  areas  of  dispute, 
including  your  statement  of 
disagreement  in  the  file,  and,  if 
appropriate,  a  concise  statement  of  why 
SBA  refused  to  amend  the  record  as  you 
requested,  sending  this  material  to  all 
individuals  who  had  previously 
received  a  copy  of  that  record. 

§  102.54    How  can  I  obtain  judicial  review 
of  an  SBA  Privacy  Act  decision? 

You  may  bring  a  civil  action  against 
SBA  in  a  United  States  district  court  if 
the  SBA: 

(a)  Makes  a  final  determination  not  to 
provide  you  with  access  to  or  to  amend 
your  record  in  accordance  with  your 
reouest; 

(d)  Fails  to  maintain  your  records 
with  such  accuracy,  relevance, 
timeliness  and  completeness  as  is 
necessary  to  assure  fairness  in  any 
determination  relating  to  the 
qualifications,  character,  rights, 
opportunities  of,  or  benefits  to  you  that 
may  be  made  on  the  basis  of  such 
records,  and  consequently  a 
determination  is  made  which  harms 
you;  or 

(c)  Fails  to  comply  with  any  other 
provisions  of  the  PA  (5  U.S.C.  552a)  or 
the  implementing  regulations  in  this 
subpart,  in  such  a  way  as  to  cause  harm 
to  you. 

§102.55  What  must  SBA  tell  the 
individuals  from  whom  it  collects 
information? 

When  SBA  collects  information  from 
an  individual,  it  must,  either  on  the 
form  which  collects  the  information  or 
on  a  separate  form  which  the  individual 
may  keep,  state: 

(a)  Whether  disclosure  of  the 
information  is  voluntary  or  mandatory; 


(b)  By  what  authority  SBA  is 
collecting  the  information; 

(c)  For  what  principal  purpose  or 
purposes  SBA  is  collecting  the 
information; 

(d)  What  routine  uses  might  be  made 
of  that  information;  and 

(e)  What  will  happen  if  the 
information  isn't  supplied. 

§102.56    Wii!  SBA  release  my  name  or 

address" 

No,  unless  compelled  to  by  law. 
§102  57    Do  I  have  to  give  SBA  my  SSN? 

(aJ  No.  You  need  not  give  SBA  your 
SSN,  even  if  SBA  asks  for  it. 

(b)  If  SBA  asks  you  for  your  SSN,  it 
must  tell  you  under  what  authority  it 
seeks  your  SSN,  and  for  what  purpose. 

(c)  SBA  cannot  withhold  a  benefit 
solely  because  you  refuse  to  tell  it  your 
SSN. 

§  102  56    w  .  r  HiW  SBA  show  personnel 

records  to  1  representative? 

ui;  li  vuu  go  to  where  the  records  are 
kept,  SBA  will  permit  one  person  of 
your  choosing  to  inspect  the  records 
with  you. 

(b)  If  you  want  your  representative  to 
inspect  the  records  without  you,  you 
must  give  SBA  a  written  authorization. 

(c)  SBA  will  mail  a  copy  of  the  record 
to  your  representative  if  you  direct  SBA 
to  do  so  in  writing. 

(d)  You  may  inspect  the  records  of  a 
minor  if  you  present  evidence  tJiat  you 
are  the  custodial  parent  (including  joint 
custodial  parent)  or  legal  guardian  of 
that  minor.  An  affidavit  or  declaration, 
signed  by  you  under  penalty  of  perjury, 
is  normally  sufficient  evidence  unless 
SBA  has  information  to  the  Contrary. 

(e)  You  may  inspect  the  records  of  an 
adult  incompetent  if  you  present 
evidence  that  you  are  the  legal  guardian 
of  that  person.  A  guardianship  order  is 
sufficient  evidence  of  your 
guardianship.  Other  evidence  may  be 
considered. 

§  102  5P    What  fees  will  SBA  charge  me  for 

my  reconjb"' 

SBA  will  charge  you  only  for 
photocopying  at  the  rate  of  10  cents  per 
page.  SBA  will  not  charge  you  for 
finding  or  reviewing  your  records.  Fees 
less  than  S25  will  be  waived. 

§  102.60    Maj    DC  informed  of  disclosures 

'  adp  cl  my  records? 

btiA  will  tell  you  what  disclosures  it 
made  of  your  records  if  you  ask,  except 
that  SBA  will  not  tell  you  about 
disclosures  it  made  to  anotlier  federal 
agency  or  government  entity  for  law 
enforcement  purposes. 


§  1 02.61    Are  there  Matching  Program 
procedures? 

(a)  SBA  will  comply  with  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (5  U.S.C.  552a, 
552a  notes).  This  Act  establishes 
procedures  federal  agencies  must  use  if 
they  want  to  match  their  computer  lists. 

(b)  If  SBA  adopts  any  procedures  to 
supplement  its  compliance  with  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  which  are  not 
mandated  in  that  Act,  SBA  will  publish 
those  procedures  in  Standard  Operating 
Procedure  (SOP)  40  04.  You  can  get  a 
copy  of  SOP  40  04  at  any  SBA  Office. 

(c)  If  SBA  enters  into  an  agreement 
with  any  federal  agency,  contractor  of 
any  federal  agency,  state  or  local 
government,  or  agency  of  any  state  or 
local  government  to  disclose  records  for 
purposes  of  a  computer  matching 
program,  SBA  will  make  a  copy  of  that 
agreement  available  to  the  general 
public.  You  can  get  a  copy  of  any  such 
agreement  by  writing  to  the  Privacy  Act 
Officer. 

PART  137— [REMOVED] 

2.  Part  137  is  removed. 

Dated:  January  19, 1996. 
Philip  Lader, 
Administrator. 
(FR  Doc.  96-1159  Filed  1-26-96;  8:45  ami 
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13  CFR  Part  103 

Standards  for  Conducting  Business 
With  SBA 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  regulatory  review  directive, 
the  Small  Business  Administration  has 
completed  a  page-by-page  and  line-by- 
line review  of  its  regulations.  As  a 
result.  SBA  is  streamlining  its 
regulations  by  eliminating  many  rules 
and  simplifying  and  improving  those 
that  remain.  This  final  rule  reorganizes 
and  streamlines  the  entire  Part  103, 
which  covers  the  standards  one  must 
meet  to  conduct  business  with  SBA.  It 
makes  the  standards  clearer  and  more 
understandable  to  those  who  are 
regulated,  and  easier  for  SBA  to  enforce. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  28,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dowd,  Director,  Office  of  Loan 
Programs,  at  (202)  205-6490. 
SUPPLEMENTARY  INFORMATION:  Title  13 
CFR  Part  103  contains  SBA's  policies 
governing  the  standards  for  suspending 
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or  revoking  the  privileges  of  persons 
who  conduct  business  with  SBA  on 
behalf  of  applicants  or  lenders.  This 
final  rule  reorganizes  and  streamlines 
Part  103,  making  it  easier  to  understand 
and  enforce.  It  changes  the  title  of  the 
Part  to  "Standards  for  Conducting 
Business  with  SBA"  to  describe  more 
clearly  the  scope  of  the  regulations.  The 
sections  stating  the  statutory  provisions 
underlying  the  Part  and  its  purpose — 
103.13  and  103.13-1 — are  eliminated  as 
unnecessary.  The  rule  renumbers  the 
sections  that  remain:  present  §§  103.13- 
2  through  103.13-6  would  become 
§§  103.1-103.5.  The  final  rule  clarifies 
the  existing  definition  of  agents  who 
appear  before  SBA  on  behalf  of 
applicants  for  assistance,  adds 
definitions  for  "packagers",  "lender 
service  providers."  and  "referral 
agents",  and  provides  that  these 
categories  of  agents  are  specifically 
covered  by  SBA's  requirernents 
governing  conduct  of  business.  It  also 
amends,  in  certain  respects,  and  adds 
greater  specificity  to  the  definition  of 
"good  cause"  for  which  the 
Administrator  may  revoke  or  suspend 
the  privilege  for  conducting  business 
with  SBA.  It  adds  provisions  prescribing 
the  use  and  form  of  fender  service 
provider  agreements  which  must 
contain  certain  provisions  regarding 
services  to  be  provided  and 
compensation,  including  a  prohibition 
on  secondary  market  premium  sharing. 
In  addition  to  these  substantive  changes, 
the  final  rule  is  written  in  clearer,  more 
straightforward  language  than  the 
present  Part. 

The  proposed  rule  was  published  on 
November  24,  1995  at  60  FR  57980.  A 
total  of  26  commenters,  virtually  all 
Certified  Development  Companies, 
contacted  SBA  during  the  comment 
period  with  suggestions  and 
observations  about  the  proposed  rule. 
All  commenters  expressed  at  least  some 
level  of  concern  about  the  proposal.  In 
general,  these  concerns  were  based  on 
the  breadth  of  the  proposed  rule. 

A  majority  of  the  commenters  offered 
negative  observations  about  the  scope  of 
the  definitions  in  section  103.1.  Most  of 
these  comments  focused  on  subsections 
(a)  and  (b)  and  criticized  the  definitions 
of  the  terms  "agent"  and  "conduct 
business  with  SBA."  Many  of  these 
commenters  were  particularly 
concerned  about  the  definitions  in  light 
of  SBA's  expressed  intention  (in  the 
preamble  to  the  proposed  rule)  to 
register  and  train  agents,  and  to  require 
under  section  103.5  that  all  agents 
execute  and  provide  to  SBA  a 
compensation  agreement. 

The  final  rule  addresses  this  concern 
by  clarifying  that  only  those  persons  or 


entities  conducting  business  with 
SBA — those  who  actually  prepare  or 
submit  on  behalf  of  an  applicant  an 
application  for  assistance  and  those 
contractors  who  provide  services  to 
participants  in  SBA's  business  loan 
program  pursuant  to  written  agreements 
with  those  participants — will  be 
considered  "agents".  SBA  does  not 
intend  to  regulate  persons  or  entities, 
such  as  real  estate  appraisers  and 
environmental  specialists,  who  simply 
supply  information  that  is  used  in  the 
preparation  of  an  application. 

Fourteen  commenters  criticized 
section  103.4,  which  defines  "good 
cause"  for  susf>ension  or  revocation  of 
the  privilege  to  conduct  business  with 
SBA.  In  general,  the  comments  about 
section  103.4  criticized  terms  such  as 
"unethical  activity"  and  "reasonable 
fees"  as  too  broad  and  vague.  More 
specifically,  three  commenters 
complained  that  persons  and  entities 
should  be  allowed  under  subsection 
103.4(d)  to  use  the  words  "Small 
Business  Administration"  or  "SBA"  in 
advertising.  Four  commenters  felt  that 
the  "two  master"  prohibition  in 
subsection  103.4(g)  should  be  clarified. 

SBA  intends  to  provide  guidelines  in 
its  Standard  Operating  Procedures 
(SOP)  for  what  will  constitute 
"■unethical  activity"  and  "reasonable 
fees."  The  final  rule  states  that  persons 
may  use  the  words  "Small  Business 
Administration"  or  "SBA"  in 
advertisements  if  the  advertisement 
does  not  imply  endorsement  or 
sponsorship  by  SBA.  The  final  rule 
continues  to  prohibit  the  use  of  the  SBA 
seal  or  symbol  in  advertisements.  The 
"two  master"  rule  and  the  exceptions  to 
it  have  been  substantially  altered  in  the 
final  rule.  The  two  master  rule  will  now 
only  apply  when  a  person  or  entity  acts 
as  both  a  lender  service  provider  or 
referral  agent  and  packager  for  an 
applicant  on  the  same  business  loan  and 
receives  compensation  for  such  activity 
from  both  the  lender  and  applicant.  The 
two  exceptions  stated  in  the  proposed 
rule  have  therefore  been  deleted  and 
replaced  by  only  one:  cases  in  which  a 
referral  agent  also  acts  as  a  packager  and 
is  compensated  by  both  the  lender  for 
referral  agent  activities  and  the 
applicant  for  packaging  activities. 

Finally,  14  commenters  noted 
problems  with  section  103.5,  which 
governs  the  regulation  of  an  agent's  fees 
and  provision  of  services.  These 
complaints  related  directly  to  many  of 
the  same  commenters'  concerns  about 
the  scope  of  the  definition  of  "agent"  in 
section  103.1.  The  changes  in  the 
definition  of  "agent"  discussed  above 
address  this  problem.  Several 
commenters  questioned  SBA's  ability  to 


review  all  compensation  agreements  for 
reasonableness.  Section  103.5  does  not 
require  such  a  review  and  SBA  does  not 
intend  to  evaluate  each  compensation 
agreement  for  reasonableness;  it  will 
only  undertake  a  review  if  an  applicant 
requests  that  it  do  so.  Two  commenters 
also  noted  that  use  of  the  terms 
"compensation  agreement"  and  "lender 
service  provider  agreement"  should  be 
made  consistent  in  subsections  103.5  (a) 
and  (b).  The  final  rule  has  been 
amended  to  make  clear  the  distinction 
between  the  terms  and  the  intended 
treatment  of  each  type  of  agreement. 

As  noted  above  and  in  the  preamble 
to  the  proposed  rule,  SBA  intends  to 
require  all  packagers  and  lender  service 
providers  to  register  with  SBA  for 
purposes  of  keeping  track  of  who  is 
performing  such  activities  on  behalf  of 
applicants  for  assistance  or  lenders. 
SBA  will  provide  training  for  anyone  or 
any  entity  that  wishes  to  represent 
applicants  for  SBA  assistance  or  provide 
services  to  lenders.  The  development  of 
these  initiatives  will  take  place  over  the 
next  fiscal  year,  in  consultation  with 
representatives  of  the  affected 
industries.  To  the  extent  that  they 
require  modifications  of  this  final  rule, 
such  modifications  will  be  made  in  later 
rulemakings. 

Compliance  With  Executive  Orders 
12612,  12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  rule  involves 
internal  administrative  procedures  and 
is  not  a  significant  rule  within  the 
meaning  of  Executive  Order  12866  and 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  It  is  not  likely  to  have  an  annual 
economic  effect  of  $100  million  or  more, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 
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Administrative  practice  and 
procedure. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  sections  5  and  13 
of  the  Small  Business  Act,  15  U.S.C.  634 
and  642,  SBA  hereby  revises  part  103  of 
Title  13,  Code  of  Federal  Regulations 
(CFR),  to  read  as  follows: 

PART  103— STANDARDS  FOR 
CONDUCTING  BUSINESS  WITH  SBA 

103.1  Key  definitions. 

103.2  Who  may  conduct  business  with 
SBA? 

103.3  May  SBA  suspend  or  revoke  an 
Agent's  privilege? 

103.4  What  is  "good  cause"  for  suspension 
or  revocation? 

103.5  How  does  SBA  regulate  an  Agent's 
fees  and  provision  of  service? 

Authority:  .Sees.  5,  13,  72  Stat.  385,  394  (15 
U.S.C.  634.  642). 

§103.1     Key  definitions. 

(a)  Agent  means  an  authorized 
representative,  including  an  attorney, 
accountant,  consultant,  packager,  lender 
service  provider,  or  any  other  person 
representing  an  applicant  or  participant 
by  conducting  business  with  SBA. 

(b)  The  term  conduct  business  with 
SBA  means: 

(1)  Preparing  or  submitting  on  behalf 
of  an  applicant  an  application  for 

-financial  assistance  of  any  kind, 
assistance  from  the  Investment  Division 
of  SBA,  or  assistance  in  procurement 
and  technical  matters; 

(2)  Preparing  or  processing  on  behalf 
of  a  lender  or  a  participant  in  any  of 
SBA's  programs  an  application  for 
federal  financial  assistance; 

(3)  Participating  with  or 
communicating  in  any  way  with  officers 
or  employees  of  SBA  on  an  applicant's, 
participant's,  or  lender's  behalf; 

(4)  Acting  as  a  lender  service 
provider;  and 

(5)  Such  other  activity  as  SBA 
reasonably  shall  determine. 

(c)  Applicant  means  any  person,  firm, 
concern,  corporation,  partnership, 
cooperative  or  other  business  enterprise 
applying  for  any  type  of  assistance  from 
SBA. 

(d)  Lender  Service  Provider  means  an 
Agent  who  carries  out  lender  functions 
in  originating,  disbursing,  servicing,  or 
liquidating  a  specific  SBA  business  loan 
or  loan  portfolio  for  compensation  from 
the  lender.  SBA  determines  whether  or 
not  one  is  a  "Lender  Service  Provider" 
on  a  loan-by-loan  basis. 

(e)  Packager  means  an  Agent  who  is 
employed  and  compensated  by  an 
Applicant  or  lender  to  prepare  the 
Applicant's  application  for  financial 
assistance  from  SBA.  SBA  determines 


whether  or  not  one  is  a  "Packager"  on 
a  loan-by-loan  basis. 

(f)  Referral  Agent  means  a  person  or 
entity  who  identifies  and  refers  an 
Applicant  to  a  lender  or  a  lender  to  an 
Applicant.  The  Referral  Agent  may  be 
employed  and  compensated  by  either  an 
Applicant  or  a  lender. 

(g)  Participant  means  a  person  or 
entity  that  is  participating  in  any  of  the 
financial,  investment,  or  business 
development  programs  authorized  by 
the  Small  Business  Act  or  Small 
Business  Investment  Act  of  1958. 

§103.2    Who  may  conduct  business  witti 
SBA? 

(a)  If  you  are  an  Applicant,  a 
Participant,  a  partner  of  an  Applicant  or 
Participant  partnership,  or  serve  as  an 
officer  of  an  Applicant,  Participant 
corporation,  or  limited  liability 
company,  you  may  conduct  business 
with  SBA  without  a  representative. 

(b)  If  you  are  an  Agent,  you  may 
conduct  business  with  SBA  on  behalf  of 
an  Applicant,  Participant  or  lender, 
unless  representation  is  otherwise 
prohibited  by  law  or  the  regulations  in 
this  part  or  any  other  part  in  this 
chapter.  For  example,  persons  debarred 
under  the  SBA  or  Government-wide 
debarment  regulations  may  not  conduct 
business  with  SBA.  SBA  may  request 
that  any  Agent  supply  written  evidence 
of  his  or  her  authority  to  act  on  behalf 
of  an  Applicant,  Participant,  or  lender 
as  a  condition  of  revealing  any 
information  about  the  Applicant's, 
Participant's,  or  lender's  current  or  prior 
dealings  with  SBA. 

§  103.3    Ma,  SBA  suspend  or  revoke  an 
Agent's  privilege? 

The  Administrator  of  SBA  or  designee 
may,  for  good  cause,  suspend  or  revoke 
the  privilege  of  any  Agent  to  conduct 
business  with  SBA.  Part  134  of  this 
chapter  states  the  procedures  for 
appealing  the  decision  to  suspend  or 
revoke  the  privilege.  The  suspension  or 
revocation  remains  in  effect  during  the 
pendency  of  any  administrative 
proceedings  under  Part  134  of  this 
chapter. 

§103.4    What  Is '"good  cause"  for 
suspension  or  revocation? 

Any  unlawful  or  unethical  activity  is 
good  cause  for  suspension  or  I'evocation 
of  the  privilege  to  conduct  business. 
This  includes: 

(a)  Attempting  to  influence  any 
employee  of  SBA  or  a  lender,  by  gifts, 
bribes  or  other  unlawful  or  unethical 
activity,  with  respect  to  any  matter 
involving  SBA  assistance. 

(b)  Soliciting  for  the  provision  of 
services  to  an  Applicant  by  another 
entity  when  there  is  an  undisclosed 


business  relationship  between  the  two 
parties. 

(c)  Violating  ethical  guidelines  which 
govern  the  profession  or  business  of  the 
Agent  or  which  are  published  at  any 
time  by  SBA. 

(d)  Implying  or  stating  that  the  work 
to  be  performed  for  an  Applicant  will 
include  use  of  political  or  other  special 
influence  with  SBA.  Examples  include 
indicating  that  the  entity  is  affiliated 
with  or  paid,  endorsed  or  employed  by 
SBA,  advertising  using  the  words  Small 
Business  Administration  or  SBA  in  a 
manner  that  implies  SBA's  endorsement 
or  sponsorship,  use  of  SBA's  seal  or 
symbol,  and  giving  a  "guaranty"  to  an 
Applicant  that  the  application  will  be 
approved. 

(e)  Charging  or  proposing  to  charge 
any  fee  that  does  not  bear  a  necessary 
and  reasonable  relationship  to  the 
services  actually  rendered  or  expenses 
actually  incurred  in  connection  with  a 
matter  before  SBA  or  which  is 
materially  inconsistent  with  the 
provisions  of  an  applicable 
compensation  agreement  or  Lender 
Service  Provider  agreement.  A  fee  based 
solely  on  a  percentage  of  a  loan  or 
guarantee  amount  can  be  reasonable", 
depending  on  the  circumstances  of  a 
case  and  the  services  actually  rendered. 

(f)  Engaging  in  any  conduct  indicating 
a  lack  of  business  integrity  or  business 
honesty,  including  debarment,  criminal 
conviction,  or  civil  judgment  within  the 
last  seven  years  for  fraud, 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
false  statements,  conspiracy,  receiving 
stolen  property,  false  claims,  or 
obstruction  of  justice. 

(g)  Acting  as  both  a  Lender  Service 
Provider  or  Referral  Agent  and  a 
Packager  for  an  Applicant  on  the  same 
SBA  business  loan  and  receiving 
compensation  for  such  activity  from 
both  the  Applicant  and  lender.  A 
limited  exception  to  this  "two  master" 
prohibition  exists  when  an  Agent  acts  as 
a  Packager  and  is  compensated  by  the 
Applicant  for  packaging  services;  also 
acts  as  a  Referral  Agent  and  is 
compensated  by  the  lender  for  those 
activities;  discloses  the  referral  activities 
to  the  Applicant;  and  discloses  the 
packaging  activities  to  the  lender. 

(h)  Violating  materially  the  terms  of 
any  compensation  agreement  or  Lender 
Service  Provider  agreement  provided  for 
in  §103.5. 

(i)  Violating  or  assisting  in  the 
violation  of  any  SBA  regulations, 
policies,  or  procedures  of  which  the 
Applicant  has  been  made  aware. 


:hh; 


r.,,5,. 


Register 


"' fonday.  Janua' 


Q96  /  Rules  and  Regulations 


t  i'(h>ra!   Rptiisler 


h1 


Nrj    19  /  Monday,  January  29,  1996  /  Rules  and  Regulations  2683 


§  103.5    How  does  S8A  regulate  an  Agent's 
fees  and  provision  of  service? 

(a)  Any  Applicant,  Agent,  or  Packager 
must  execute  and  provide  to  SBA  a 
compensation  agreement,  and  any 
Lender  Service  Provider  must  execute 
and  provide  to  SBA  a  Lender  Service 
Provider  agreement.  Each  agreement 
governs  the  compensation  charged  for 
services  rendered  or  to  be  rendered  to 
the  Applicant  or  lender  in  any  matter 
involving  SBA  assistance.  SBA  provides 
the  form  of  compensation  agreement 
and  a  suggested  form  of  Lender  Service 
Provider  agreement  to  be  used  by 
Agents. 

(b)  Compensation  agreements  must 
provide  that  in  cases  where  SBA  deems 
the  compensation  unreasonable,  the 
Agent  or  Packager  must:  reduce  the 
charge  to  an  amount  SBA  deems 
reasonable,  refund  any  sum  in  excess  of 
the  amount  SBA  deems  reasonable  to 
the  Applicant,  and  refrain  from  charging 
or  collecting,  directly  or  indirectly,  ^om 
the  Applicant  an  amount  in  excess  of 
the  amount  SBA  deems  reasonable. 

(c)  Each  Lender  Service  Provider  must 
enter  into  a  written  agreement  with  each 
lender  for  whom  it  acts  in  that  capacity. 
SBA  will  review  all  such  agreements. 
Such  agreements  need  not  contain  each 
and  every  provision  found  in  the  SBA's 
suggested  form  of  agreement.  However, 
each  agreement  must  indicate  that  both 
parties  agree  not  to  engage  in  any 
sharing  of  secondary  market  premiums, 
that  the  services  to  be  provided  are 
accurately  described,  and  that  the 
agreement  is  otherwise  consistent  with 
SBA  requirements.  Subject  to  the 
prohibition  on  splitting  premiums, 
lenders  have  reasonable  discretion  in 
setting  compensation  for  Lender  Service 
Providers.  However,  such  compensation 
may  not  be  directly  charged  to  an 
Applicant  or  borrower. 

Dated:  January  22.  1996. 
lohn  T.  Spotila, 
Acting  Administrator. 
|FR  Doc.  96-1350  Filed  1-26-96;  8:45  ami 
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13  CFR  Parts  112, 113, 124, 132,  134, 
and  136 

Rules  of  Procedure  Governing  Cases 
Before  the  Office  of  Hearings  and 
Appeals 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  government-wide  regulatory 
reform  initiative,  the  Small  Business 
Administration  (SBA)  has  completed  a 
page-by-page,  line-by-line  review  of  all 


of  its  existing  regulations  to  determine 
which  might  be  revised  or  eliminated. 
This  final  rule  essentially  reorganizes  all 
but  two  of  the  regulations  pertaining  to 
procedures  before  the  Office  of  Hearings 
and  Appeals  (OHA)  and  consolidates 
them  into  one  part.  In  addition,  the  rule 
clarifies,  simplifies,  and  significantly 
shortens  those  regulations.  A  number  of 
substantive  changes  are  also  made. 
DATES:  This  rule  is  effective  February 
28,  1996.  This  rule  applies  with  respect 
to  all  cases  filed  with  OHA  on  or  after 
February  28.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Fox,  Chief  Counsel  for  Special 
Litigation.  Office  of  General  Counsel. 
Small  Business  Administration.  409       "^ 
Third  Street  SW..  Washington.  D.C. 
20416.  at  (202)  205-6643. 
SUPPLEMENTARY  INFORMATION:  On  March 
4.  1995.  President  Clinton  issued  a 
memorandum  to  Federal  agencies, 
diret:ting  them  to  simplify  their 
regulations.  In  response  to  this 
directive,  SBA  has  completed  a  page-by- 
page,  line-by-line  review  of  all  of  its 
existing  regulations  to  determine  which 
might  he  revised  or  eliminated.  This 
rule  consolidates  most  existing 
regulations  governing  proceedings 
before  OHA  into  part  134  with  the 
exception  of  those  solely  relating  to  8(a) 
program  proceedings,  which  are  set 
forth  in  part  124  of  this  chapter,  and 
those  solely  pertaining  to  proceedings 
under  the  Program  Fraud  Civil 
Remedies  Act,  which  are  contained  in 
part  142  of  this  chapter.  This  rule  also 
clarifies,  simplifies,  and  revises  the 
current  rules,  reorganizes  sections  for 
ease  of  use,  and  eliminates  unnecessary 
provisions. 

The  rule  is  divided  into  four  subparts. 
Subpart  A  contains  general  rules. 
Subpart  B  contains  rules  of  practice 
generally  applicable  to  all  cases  before 
OHA  except  size  and  SIC  code  appeals. 
However,  as  set  forth  in  §  134.201,  in 
the  case  of  a  conflict  between  a 
particular  rule  in  part  134,  and  a  rule  of 
procedure  pertaining  to  OHA  appearing 
in  another  part  of  this  title,  the  latter 
rule  shall  govern.  Subpart  C  contains 
the  rules  applicable  to  size  and  SIC  code 
appeals.  Subpart  D  contains  the  rules  for 
implementation  of  the  Equal  Access  to 
Justice  Act,  currently  contained  in  part 
132. 

Proposed  changes  to  parts  132  and 
134  were  published  in  the  Federal 
Register  on  November  27.  1995  (60  FR 
58282).  The  public  was  invited  to 
comment  during  a  thirty-day  comment 
period.  SBA  received  no  comments 
concerning  these  parts  during  that  time 
period.  Accordingly,  the  following  final 
rule  contains  no  changes,  other  than 


minor  clarifications,  technical 
corrections,  and  deletions  of 
unnecessary  language. 

The  proposed  rule  consolidated  into 
part  134  rules  of  practice  only 
applicable  to  8(a)  program  appeals. 
However,  part  124  of  chapter  13  is  not 
being  amended  at  this  time  and.  thus, 
certain  of  the  provisions  in  the  proposed 
rule  which  solely  related  to  the  8(a) 
program  have  been  deleted  as 
unnecessary  in  light  of  the  existing  part 
124.  Specifically,  proposed  §§  134.104, 
134.203(a)(2).  134.213,  134.222  (a)  and 
(b).  134.223  (c)  and  (d),  134.224, 
134.226(b),  and  134.227(a)  have  been 
deleted,  in  whole  or  in  part,  so  as  to 
eliminate  references  to  8(a)  program 
appeals. 

For  a  detailed  description  of  the  other 
changes  made  to  this  rule,  please  refer 
to  SBA's  proposed  rule,  published  at  60 
FR  58282  (November  27,  1995). 

Finally,  parts  112,  113,  124,  and  136 
are  amended  so  that  the  citations, 
within  those  parts,  to  specific  sections 
of  part  134  will  conespond  to  the 
section  numbers  set  forth  in  this  rule. 

Compliance  With  Executive  Orders 
12612, 12778, and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  Executive  Order 
12866  or  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.  This  rule  would 
reorganize  and  simplify  the  rules 
governing  procedures  before  SBA's 
Office  of  Hearings  and  Appeals. 
Contracting  opportunities  and  financial 
assistance  for  small  business  are  not 
affected  by  this  rule.  Therefore,  it  is  not 
likely  to  have  an  annual  economic  effect 
of  $100  million  or  more,  result  in  a 
major  increase  in  costs  or  prices,  or  have 
a  significant  adverse  effect  on 
competition  or  the  United  States 
economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 
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List  of  Subjects 

13  CFR  Part  132 

Claims,  Equal  Access  to  Justice, 
Lawyers. 

13  CFR  Part  134 

Administrative  practice  and 
procedure,  Organization  and  functions 
(Government  agencies). 

For  the  above  reasons,  and  under  the 
authority  of  15  U.S.C.  634(b)(6),  SBA 
hereby  amends  13  CFR  Chapter  I  as 
follows: 

1.  Part  134  is  revised  to  read  as 
follows: 

PAP'-'Ji     R.JlES  OF  PROCEDURE 
GOVERNING  CASES  BEFORE  THE 
OFFICE  OF  HEARINGS  AND  APPEALS 

Subpart  A — General  Ruies 

Sec. 

134.101  Definitions. 

134.102  Jurisdiction  of  OHA. 

134.103  Rules  applicable  to  time  periods 
provided  in  this  part. 

Subpart  B — Rules  o'  - mc!  ce  fo'  Most 
Cases 

134.201  Scope  of  the  rules  in  this  subpart 
B. 

134.202  Commencement  of  cases. 

134.203  The  petition. 

134.204  Service  and  filing  requirements. 

134.205  Motion  for  a  more  definite 
statement. 

134.206  The  answer. 

134.207  Amendments  and  supplemental 
pleadings. 

134.208  Representation  in  cases  before 
OHA. 

134.209  Requirement  of  signature. 

134.210  Intervention. 

134.211  Motions. 

134.212  Summary  decision. 

134.213  Discovery. 

134.214  Subpoenas. 

134.215  Interlocutory  appeals. 

134.216  Alternative  dispute  resolution 
procedures. 

134.217  Settlement. 

134.218  Judges. 

134.219  Sanctions. 

134.220  Prohibition  against  ex  parte 
communications. 

134.221  Prehearing  conferences. 

134.222  Oral  hearing. 

134.223  Evidence. 

134.224  Standards  for  decision. 

134.225  The  record. 

134.226  The  decision. 

134.227  Finality  oT  decisions.  . 

134.228  Review  of  initial  decisions. 

134.229  Termination  of  jurisdiction. 

SuDpan  C     Rules  of  Practice  for  Appeals 
^-'jrr.  Size  Detprmioations  and  SIC  Code 

Designations 

134.301  Scope  of  the  rules  in  this  subpart 
C. 

134.302  Who  may  appeal. 

134.303  No  absolute  right  to  an  appeal  from 
a  size  determination. 


134.304  Commencement  of  appeals  from 
size  determinations  and  SIC  code 
designations. 

134.305  The  apf)eal  petition. 

134.306  Transmission  of  the  case  file. 

134.307  Service  and  filing  requirements. 

134.308  Limitation  on  new  evidence  and 
adverse  inference  from  non-submission 
in  ap(>eals  from  size  determinations. 

134.309  Response  to  an  appeal  petition. 

134.310  Discovery. 

134.311  Oral  hearings. 

134.312  Evidence. 

134.313  Applicability  of  subpart  B 
provisions. 

134.314  Standard  of  review. 

134.315  The  record. 

134.316  The  decision. 

134.317  Termination  of  jurisdiction. 

1 34.318  Return  of  the  case  file. 

Sutjpart  D~  implementation  of  the  Equal 
Access  to  Justice  Act 

134.401  What  is  the  purpose  of  this 
subpart? 

1 34.402  Under  what  circumstances  may  I 
apply  for  reimbursement? 

134.403  What  is  an  adversary  adjudication? 

134.404  What  t)enefits  may  I  claim? 

134.405  Under  what  circumstances  are  fees 
and  expenses  reimbursable? 

134.406  Who  is  eligible  for  possible 
reimbursement? 

134.407  How  do  I  know  which  eligibility 
requirement  applies  to  me? 

1 34.408  What  are  the  special  rules  for 
calculating  net  worth  and  number  of 
employees? 

134.409  What  is  the  difference  between  a 
fee  and  an  expense? 

134.410  Are  there  limitations  on 
reimbursement  for  fees  and  expenses? 

134.411  What  should  I  include  in  my 
application  for  an  award? 

134.412  What  must  a  net  worth  exhibit 
contain? 

134.413  What  documentation  do  I  need  for 
fees  and  expenses? 

134.414  What  deadlines  apply  to  my 
application  for  an  award  and  where  do 
I  send  it? 

134.415  How  will  proceedings  relating  to 
my  application  for  fees  and  expenses  be 
conducted? 

134.416  How  will  I  know  if  I  receive  an 
award? 

1 34.41 7  May  I  seek  review  of  the  ALJ's 
decision  on  my  award? 

134  4 1 R    How  are  awards  paid? 

Authority:  5  U.S.C.  504;  15  U.S.C.  632, 
634(b)(6).  and  637(a). 

Subpart  A— Genera>  Rules 

§134.101      Delinitrons 

As  used  in  tnis  part: 

AA/OHA  means  the  Assistant 
Administrator  for  OHA. 

Act  means  the  Small  Business  Act,  15 
U.S.C.  631  et  seq. 

Address  means  the  primary  home  or 
business  address  of  a  person  or  entity, 
including  the  street  location  or  postal 
box  number,  city  or  town,  state,  and 
postal  zip  code. 


Area  Office  means  a  Government 
Contracting  Area  Office  or  a  Disaster 
Area  Office  of  the  Small  Business 
Administration. 

Day  means  a  calendar  day,  unless  a 
Judge  specifies  otherwise. 

Hearing  means  the  presentation  and 
consideration  of  argument  and 
evidence.  A  hearing  need  not  include 
live  testimony  or  argument. 

Investment  Act  means  the  Small 
Business  Investment  Act  of  1958,  15 
U.S.C.  661  et  seq. 

Judge  means  an  Administrative  Law 
Judge  or  an  Administrative  Judge  of 
OHA,  or  the  AA/OHA  when  he  or  she 
acts  as  an  Administrative  Judge. 

OHA  means  the  Office  of  Hearings 
and  Appeals. 

Party  means  the  petitioner, 
respondent,  or  intervener. 

Person  means  an  individual  or  any 
form  of  business  entity. 

'Petition  means  a  written  complaint,  a 
written  appeal  from  an  SBA 
determination,  or  a  written  request  for 
the  initiation  of  proceedings  before 
OHA. 

Pleading  means  a  petition,  an  order  to 
show  cause  commencing  a  case,  an 
appeal  petition,  an  answer,  or  any 
amendment  or  supplement  to  those 
documents. 

Respondent  means  any  person  or 
governmental  agency  against  which  a 
case  has  been  brought  before  OHA. 

SBA  means  the  Small  Business 
Administration. 

SIC  code  means  Standard  Industrial 
Classification  code. 

Size  determination  means  a  formal 
size  determination  made  by  an  Area 
Office. 

§  1 34. 1 02    Jurisdiction  of  OHA. 

OHA  has  authority  to  conduct 
proceedings  in  the  following  cases: 

(a)  The  revocation  or  suspension  of 
Small  Business  Investment  Company 
licenses,  cease  and  desist  orders,  and 
the  removal  or  suspension  of  directors 
and  officers  of  licensees,  imder  the 
Investment  Act  and  part  107  of  this 
chapter; 

(b)  Alleged  violations  of  those  civil 
rights  laws  which  are  effectuated  by 
parts  112, 113, 117,  and  136  of  this 
chapter; 

(c)  The  revocation  of  the  privilege  of 
a  person  to  conduct  business  with  SBA 
under  the  Act  and  part  103  of  this 
chapter; 

(d)  The  eligibility  of,  or  preferred  or 
certified  status  of,  any  bank  or  non-bank 
lender  to  continue  to  participate  in  SBA 
loan  programs  under  the  Act  and  part 
120  of  this  chapter; 

(e)  The  suspension  or  termination  of 
surety  bond  program  participants  under 
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15  use.  694a  et  seq.  and  part  115  of 
this  chapter; 

(0  The  rights,  privileges,  or 
obligations  of  developinent  companies 
under  section  504  of  the  Investment  Act 
and  part  120.  subpart  H.  of  this  chapter; 

(gj  Allowance  of  fees  and  expenses 
under  the  Equal  Access  to  Justice  Act. 
5  U.S.C.  504; 

(h)  Debarment  from  appearance  before 
the  SBA  because  of  post-employment 
restrictions  under  18  U.S.C.  207  and 
part  105  of  this  chapter; 

(i)  Collection  of  debts  owed  to  SBA 
and  the  United  States  under  the  Debt 
Collection  Act  of  1982  and  part  140  of 
this  chapter; 

(j)  Appeals  from  the  following  SBA 
8(a)  program  determinations  under  the 
Act  and  part  124  of  this  chapter: 

(1)  Denial  of  program  admission  based 
solely  on  a  negative  finding  as  to  social 
disadvantage,  economic  disadvantage, 
ownership  or  control;  program 
termination;  program  graduation;  or 
denial  of  a  waiver  of  the  requirement  to 
perform  to  completion  an  8(a)  contract; 
and 

(2)  Program  suspension; 

(k)  Appeals  from  size  determinations 
and  SIC  code  designations  under  part 
121  of  this  chapter; 

(I)  The  imposition  of  civil  penalties 
and  assessments  against  persons  who 
make  false  claims  or  statements  to  SBA 
under  the  Program  Fraud  Civil 
Remedies  Act.  31  U.S.C.  3801-3812  and 
part  142  of  this  chapter;  and 

(m)  Any  other  hearing,  determination, 
or  appeal  proceeding  referred  to  OHA 
by  the  Administrator  of  SBA. 

§  '14.103    Rules  applicable  to  time  periods 
provided  In  this  part 

(aj  The  day  from  which  the  time 
period  is  computed  is  excluded,  but  the 
last  business  day  is  counted,  excluding 
Saturday,  Sunday,  or  Federal  holiday. 

(b)  At  the  Judge's  initiative,  or  upon 
the  motion  of  a  party  showing  good 
cause,  the  Judge  may  modify  any  of  the 
applicable  time  limits,  other  than  those 
established  by  statute  and  those 
governing  when  a  case  may  be 
commenced.  Any  motion  to  extend  a 
time  limit  must  be  filed  and  served 
before  the  expiration  of  that  time  limit. 

S-nc<i  "f  B— Rules  of  Practice  for  Most 

^    M.201     Scope  Of  ttw  rules  In  this 
suDpart  B. 

The  rules  in  this  subpart  generally 
apply  to  all  proceedings  over  which 
OHA  has  jurisdiction,  except  for  appeals 
from  size  determinations  and  SIC  code 
designations.  Specific  procedural  rules 
pertaining  to  8(a)  program  appeals  and 


to  proceedings  under  the  Program  Fraud 
Civil  Remedies  Act  are  set  forth, 
respectively,  in  parts  124  and  142  of  this 
chapter.  In  the  case  of  a  conflict 
between  a  particular  rule  in  this  part, 
and  a  rule  of  procedure  pertaining  to 
OHA  appearing  in  another  part  of  this 
chapter,  the  latter  rule  shall  govern. 

$  134.202    Commencement  of  cases. 

A  case  may  be  commenced  by  filing 
a  written  petition  within  the  following 
time  periods: 

(a)  Except  as  provided  by  paragraphs 
(b)  through  (d)  of  this  section,  no  later 
than  45  days  from  the  date  of  service  of 
the  SBA  action  or  determination  to 
which  the  petition  relates; 

(b)  In  debt  collection  proceedings 
under  part  140  of  this  chapter,  no  later 
than  15  days  after  receipt  of  a  notice  of 
indebtedness  and  intention  to  collect 
such  debt  by  salary  or  administrative 
offset; 

(c)  In  applications  for  an  award  of  fees 
pursuant  to  subpart  D  of  this  part,  no 
later  than  30  days  after  the  decision  to 
which  it  applies  becomes  final; 

(d)  For  8(a)  program  suspension 
proceedings,  see  §  124.211  of  this 
chapter. 

§134.203    The  petition. 

(a)  A  petition  must  contain  the 
following: 

(1)  The  basis  of  OHA 's  jurisdiction; 

(2)  A  clear  and  concise  statement  of 
the  factual  basis  of  the  case; 

(3)  The  relief  being  sought;  and 

(4)  The  name,  address,  telephone 
number,  and  signature  of  the  petitioner 
or  its  attorney. 

(b)  A  petition  which  does  not  contain 
all  of  the  information  required  by 
paragraph  (a)  of  this  section  may  be 
dismissed,  with  or  without  prejudice,  at 
the  Judge's  own  initiative,  or  upon 
motion  of  the  respondent. 

§  1 34.204    Service  and  filing  requirements. 
(a)  Service.  Each  party  is  responsible 
for  the  service  of  its  pleadings  and  other 
submissions  upon  all  other  parties  or 
their  attorneys.  Unless  otherwise 
ordered  by  the  Judge,  service  is  made  by 
providing  each  party,  or  its  attorney, 
with  a  copy  of  the  pleading  or  other 
submission  by  personal  delivery,  first- 
class  mail,  express  mail,  facsimile 
transmission,  or  commercial  delivery 
service.  Service  by  mail  must  be 
directed  as  follows: 

(1)  To  a  party's  last-known  residence 
or  business  address  if  it  has  not  yet 
appeared  in  the  case,  or  to  the  address 
of  a  party  which  has  appeared  as  shown 
io  its  submission; 

(2)  If  a  party  has  appeared  in  the  case 
through  an  attorney,  to  the  address  of 


the  attorney  shown  in  the  party's 
submission  or  in  a  notice  of  appearance; 

(3)  If  SBA  is  the  party,  unless  an 
attorney  has  been  specified  in  SBA's 
submissions  to  OHA,  by  mailing  to: 
Office  of  General  Counsel.  Small 
Business  Administration.  409  Third 
Street,  S.W.,  Washington,  D.C.  20416. 

(b)  Filing.  (1)  All  pleadings  and  other 
submissions  must  be  filed  with  OHA  by 
personal  delivery,  first-class  mail, 
express  mail,  facsimile  transmission,  or 
commercial  delivery  service.  Filing  may 
only  be  accomplished  at  the  following 
address:  Office  of  Hearings  and  Appeals, 
Small  Business  Administration,  409 
Third  Street.  S.W.,  Washington,  D.C. 
20416. 

(2)  If  filing  is  by  personal  delivery  or 
commercial  delivery  service,  such  filing 
must  be  accomplished  between  the 
hours  of  8:30  a.m.  and  5:00  p.m.  If  filing 
is  by  facsimile  transmission,  the 
telephone  number  to  be  used  may  be 
obtained  by  calling  OHA. 

(c)  Copies.  Only  the  original  of  a 
pleading  or  other  submission  must  be 
filed  with  OHA.  In  the  case  of  a 
document  offered  as  evidence,  an 
authenticated  copy  may  be  filed  instead 
of  the  original. 

(d)  Certificate  of  service.  A  signed 
certificate  stating  how  and  when  service 
was  made  on  all  parties  must  be 
attached  to  each  pleading  or  other 
submission  filed  with  OHA. 

(e)  Date.  Unless  otherwise  specified 
by  the  Judge,  the  date  of  service  or  filing 
is  as  follows: 

(1)  If  by  facsimile  transmission,  the 
date  of  transmission. 

(2)  If  by  first-class  mail,  the  date  of 
postmark.  Where  the  postmark  is 
illegible  or  incomplete,  there  is  a 
rebuttable  presumption  that  the 
postmark  was  dated  five  days  prior  to 
the  date  of  receipt. 

(3)  If  by  personal  delivery,  express 
mail,  or  commercial  delivery  service, 
the  date  of  receipt. 

(f)  Confidential  information.  Any 
information  in  pleadings  or  other 
submissions  that  is  believed  by  the 
submitting  party  to  constitute 
proprietary  or  confidential  information 
need  not  be  served  upon  parties  so  long 
as  the  deletions  are  clearly  identified 
and  generally  described  in  the 
documents  which  are  Served.  Upon 
motion,  the  Judge  may  direct  that  the 
withheld  information  be  provided  to 
other  parties,  subject  to  any  appropriate 
protective  order. 

§  1 34.205    Motion  for  a  more  definite 
statement 

(a)  Procedure.  No  later  than  20  days 
after  service  of  the  petition  or  order  to 
show  cause,  the  respondent  may  serve 
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and  file  a  motion  requesting  a  more 
definite  statement  of  particular 
allegations  in  the  petition. 

(b)  Stay.  The  serving  and  filing  of  a 
motion  for  a  more  definite  statement 
stays  the  time  for  serving  and  filing  an 
answer.  The  Judge  will  establish  the 
time  for  serving  and  filing  an  answer. 

§134.206    The  answer. 

(a)  A  respondent  must  serve  and  file 
an  answer  within  45  days  after  the 
service  of  a  petition  or  order  to  show 
cause,  except  that  debt  collection 
proceeding  answers  are  due  within  30 
days. 

(b)  The  answer  must  contain  the 
following: 

(1)  An  admission  or  denial  of  each  of 
the  factual  allegations  contained  in  the 
petition  or  order  to  show  cause,  or  a 
statement  that  the  respondent  denies 
knowledge  or  information  sufficient  to 
determine  the  truth  of  a  particular 
allegation; 

(2)  Any  affirmative  defenses;  and 

(3)  The  name,  address,  telephone 
number,  and  signature  of  the  respondent 
or  its  attorney. 

(c)  Allegations  in  the  petition  or  order 
to  show  cause  which  are  not  answered 
in  accordance  with  paragraph  (b)(1)  of 
this  section  will  be  deemed  admitted 
unless  injustice  would  occur. 

(d)  Upon  an  appeal  from  an  SBA 
determination  concerning  the  8(a) 
program,  SBA  must  serve  and  file  the 
administrative  record  pertaining  to  that 
determination  within  the  same  time 
period  applicable  to  the  service  and 
filing  of  its  answer.  If  SBA  fails  to  do  so, 
the  Judge  will  issue  an  order  directing 
SBA  to  serve  and  file  the  administrative 
record  by  a  specified  date. 

(e)  If  the  respondent  fails  to  serve  and 
file  an  answer  within  the  time  period  set 
forth  in  paragraph  (a)  of  this  section,  or 
within  any  extended  time  period 
granted  by  the  Judge,  that  failure  will 
constitute  a  default.  Following  such  a 
default,  the  respondent  may  be 
prohibited  from  participating  further  in 
the  case,  except  to  serve  and  file  the 
administrative  record  in  accordance 
with  paragraph  M^  nf  tKic  sprtion 

§134  207     Amendments  and  supplemental 

plead  inqs 

(aJ  Amendments.  Upon  motion,  and 
under  terms  needed  to  avoid  prejudice 
to  any  non-moving  party,  the  Judge  may 
permit  the  service  and  filing  of 
amendments  to  pleadings.  However,  an 
amendment  will  not  be  permitted  if  it 
would  cause  unreasonable  delay  in  the 
determination  of  the  matter. 

(b)  Supplements.  Upon  motion,  and 
under  terms  needed  to  avoid  prejudice 
to  any  non-moving  party,  the  Judge  may 


permit  the  service  and  filing  of  a 
supplemental  pleading  setting  forth 
relevant  transactions  or  occurrences  that 
have  taken  place  since  the  filing  of  the 
original  pleading. 

(c)  8(a)  appeals.  In  8(a)  program 
appeals,  amendments  to  pleadings  and 
supplemental  pleadings  will  be 
permitted  by  the  Judge  only  upon  a 
showing  of  good  cause. 

(d)  Answer.  In  an  order  permitting  the 
serving  and  filing  of  an  amended  or 
supplemented  petition  or  order  to  show 
cause,  the  Judge  will  establish  the  time 
for  serving  and  filing  an  answer. 

§  134  208     Rep'esentation  In  cases  t>efore 
OHA. 

(a)  A  party  may  represent  itself,  or  be 
represented  by  a  duly  licensed  attorney. 
A  member  of  a  partnership  may 
represent  the  partnership,  and  an  officer 
may  represent  a  corporation,  trust,  or 
association. 

(b)  An  attorney  for  a  party  who  did 
not  appear  on  behalf  of  that  party  in  the 
party's  first  filing  with  OHA  must  serve 
and  file  a  written  notice  of  appearance. 

(c)  An  attorney  seeking  to  withdraw 
from  a  case  must  serve  and  file  a  motion 
for  the  withdrawal  of  his  or  her 
appearance. 

§  1 34  209    Requirement  of  signature. 

Every  written  submission  to  OHA, 
other  than  evidence,  must  be  signed  by 
the  party  filing  that  submission,  or  by 
the  party's  attorney.  By  signing  the 
submission,  a  party  or  its  attorney 
attests  that  the  statements  and 
allegations  in  that  submission  are  true  to 
the  best  of  its  knowledge,  and  that  the 
submission  is  not  being  filed  for  the 
purpose  of  delay  or  harassment., 

§134.210     intervention. 

(a)  By  SBA.  SBA  may  intervene  as  of 
right  at  any  time  in  any  case  until  final 
decision. 

(b)  By  interested  persons.  Any 
individual,  partnership,  association, 
corporation,  trust,  or  governmental 
agency  may  move  to  intervene  at  any 
time  until  final  decision  by  serving  and 
filing  a  motion  to  intervene  containing 
a  statement  of  the  movant's  interest  in 
the  case  and  the  necessity  for 
intervention  to  protect  such  interest. 
The  Judge  may  grant  leave  to  intervene 
upon  such  terms  as  he  or  she  deems 
appropriatp 

§134.211     Motions. 

a   Contents.  All  motions  must  state 
the  relief  being  requested,  as  well  as  the 
grounds  and  any  authority  for  that 
relief. 

(b)  Besponse.  No  later  than  20  days 
after  the  service  of  a  motion,  all  non- 
moving  parties  must  serve  and  file  a 


response  or  be  deemed  to  have 
consented  to  the  relief  sought.  Unless 
the  Judge  directs  otherwise,  the  moving 
party  will  have  no  right  to  reply  to  a 
response,  nor  will  oral  argument  be 
heard  on  the  motion. 

(c)  Service  of  orders.  OHA  will  serve 
upon  all  parties  any  written  order 
issued  in  response  to  a  motion. 

§  1 34.21 2    Summary  decision. 

(a)  Grounds.  A  party  may  move  for 
summary  decision  at  any  time  as  to  all 
or  any  portion  of  the  case,  on  the 
grounds  that  there  is  no  genuine  issue 
as  to  any  material  fact,  and  that  the 
moving  party  is  entitled  to  a  decision  in 
its  favor  as  a  matter  of  law. 

(b)  Contents  of  motion.  The  motion 
must  include  a  statement  of  the  material 
facts  believqid  not  to  be  disputed,  and 
relevant  law.  Supporting  affidavits  may 
also  be  included. 

(c)  Cross-motions.  In  its  response  to  a 
motion  for  summary  decision,  a  party 
may  cross-move  for  summary  decision. 
The  initial  moving  party  may  serve  and 
file  a  response  to  any  cross-motion  for 
summary  decision  within  20  days  after 
the  service  of  that  cross-motion. 

(d)  Stay.  A  motion  for  summary 
decision  stays  the  time  to  answer.  The 
Judge  will  establish  the  time  for  serving 
and  filing  an  answer  in  the  order 
determining  the  motion  for  summary 
decision. 

§134.213    Discovery. 

(a)  Motion.  A  party  may  obtain 
discovery  only  upon  motion,  and  for 
good  cause  shown.  For  8(a)  program 
appeals  other  than  those  involving 
suspensions,  see  §  124.210  of  this 
chapter. 

(b)  Forms.  The  forms  of  discovery 
which  a  Judge  can  order  under 
paragraph  (a)  of  this  section  include 
requests  for  admissions,  requests  for 
production  of  documents, 
interrogatories,  and  depositions. 

(c)  Limitations.  Discovery  may  be 
limited  in  accordance  with  the  terms  of 
a  protective  order.  Further,  privileged 
information  and  irrelevant  issues  or 
facts  will  not  be  subject  to  discovery. 

(d)  Disputes.  If  a  dispute  should  arise 
between  the  parties  over  a  particular 
discovery  request,  the  party  seeking 
discovery  may  serve  and  file  a  motion 
to  compel  discovery.  Discovery  may  be 
opposed  on  the  grounds  of  harassment, 
needless  embarrassment,  irrelevance, 
undue  burden  or  expense,  privilege,  or 
confidentiality. 

§  1 34.21 4    Subpoenas. 

(a)  Availability.  At  the  request  of  a 
party,  or  upon  his  or  her  own  initiative, 
a  Judge  may  issue  a  subpoena  requiring 
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a  witness  to  appear  and  testify,  or  to 
produce  particular  documents,  at  a 
specified  time  and  place. 

(b)  Requests.  A  request  for  the 
issuance  of  a  subpoena  must  be  written, 
served  upon  all  parties,  and  filed.  The 
request  must  clearly  identify  the  witness 
and  any  documents  to  be  subpoenaed, 
and  must  set  forth  the  relevance  of  the 
testimony  or  documents  sought. 

(c)  Service.  A  subpoena  may  only  be 
served  by  personal  delivery.  The 
individual  making  service  shall  prepare 
an  affidavit  stating  the  date,  time,  and 
place  of  the  service.  The  party  which 
obtained  the  subpoena  must  serve  upon 
all  other  parties,  and  file  with  OHA.  a 
copy  of  the  subpoena  and  affidavit  of 
service  within  2  days  after  service  is 
made. 

(d)  Motion  to  quash.  A  motion  to  limit 
or  quash  a  subpoena  must  be  served  and 
filed  within  10  days  after  service  of  the 
subpoena,  or  by  the  return  date  of  the 
subpoena,  whichever  date  comes  first. 
Any  response  to  the  motion  must  be 
served  and  filed  within  10  days  after 
service  of  the  motion,  unless  a  shorter 
time  is  specified  by  the  Judge.  No  oral 
argument  will  be  heard  on  the  motion 
unless  the  Judge  directs  otherwise. 

§134.215    Interlocutory  appeals. 

(a)  General.  A  motion  for  leave  to  take 
an  interlocutory  appeal  from  a  Judge's 
ruling  will  not  be  entertained  in  those 
proceedings  in  which  OHA  issues  final 
decisions.  In  all  other  cases,  an 
interlocutory  appeal  will  be  permitted 
only  if,  upon  motion  by  a  party,  or  upon 
the  Judge's  own  initiative,  the  Judge 
certifies  that  his  or  her  ruling  raises  a 
question  which  is  immediately 
appealable.  Interlocutory  appeals  will 
be  decided  by  the  AA/OHA  or  a 
designee. 

(b)  Motion  for  certification.  A  party 
must  serve  and  file  a  motion  for 
certification  no  later  than  20  days  after 
issuance  of  the  ruling  to  which  the 
motion  applies.  A  denial  of  the  motion 
does  not  preclude  objections  to  the 
ruling  in  any  subsequent  request  for 
review  of  an  initial  decision. 

(c)  Basis  for  certification.  The  Judge 
will  certify  a  ruling  for  interlocutory 
appeal  only  if  he  or  she  determines  that: 

(1)  The  ruling  involves  an  important 
question  of  law  or  policy  about  which 
there  is  substantial  ground  for  a 
difference  of  opinion;  and 

(2)  An  interlocutory  appeal  will 
materially  expedite  resolution  of  the 
case,  or  denial  of  an  interlocutory 
appeal  would  cause  undue  hardship  to 
a  party. 

(d)  Stay  of  proceedings.  A  stay  while 
an  interlocutory  appeal  is  pending  will 
be  at  the  discretion  of  the  Judge. 


S 1 34.21 6    Alternative  dispute  resolution 
procedures. 

At  any  time  during  the  pendency  of 
a  case,  the  parties  may  submit  a  joint 
motion  requesting  that  the  Judge  permit 
the  use  of  alternative  dispute  resolution 
procedures  to  assist  in  resolving  the 
matter.  If  the  motion  is  granted,  the 
Judge  will  also  stay  the  proceedings 
before  OHA,  in  whole  or  in  part,  as  he 
or  she  deems  appropriate,  pending  the 
outcome  of  the  alternative  dispute 
resolution  procedures. 

§134.217    Settlement 

At  any  time  during  the  pendency  of 
a  case,  the  parties  may  submit  a 
settlement  agreement,  signed  by  all 
settling  parties,  to  the  Judge.  Settlement 
negotiations,  and  rejected  settlement 
agreements,  are  not  admissible  into 
evidence. 

§134.218    Judges. 

(a)  Assignment.  The  AA/OHA  will 
assign  all  cases  subject  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
551  et  seq..  to  an  Administrative  Law 
Judge.  The  AA/OHA  will  assign  all 
other  cases  before  OHA  to  either  an 
Administrative  Law  Judge  or  an 
Administrative  Judge,  or,  if  the  AA/ 
OHA  is  a  duly  licensed  attorney,  to 
himself  or  herself. 

(b)  Authority.  Except  as  otherwise 
limited  by  this  part,  or  by  statute  or 
other  regulation,  a  Judge  has  the 
authority  to  take  all  appropriate  action 
to  ensure  the  efficient,  prompt,  and  fair 
determination  of  a  case,  including,  but 
not  limited  to,  the  authority  to 
administer  oaths  and  affirmations  and  to 
subpoena  and  examine  witnesses. 

(c)  Recusal.  Upon  the  motion  of  a 
party,  or  upon  the  Judge's  own 
initiative,  a  Judge  will  promptly  recuse 
himself  or  herself  from  further 
participation  in  a  case  whenever 
disqualification  is  appropriate  due  to 
conflict  of  interest,  bias,  or  some  other 
significant  reason.  A  denial  of  a  motion 
for  recusal  may  be  immediately 
appealed  to  the  AA/OHA,  or  to  the 
Administrative  Law  Judge  if  the  AA/ 
OHA  is  the  Judge,  but  that  appeal  will 
not  stay  proceedings  in  the  case. 

§134.219    Sanctions. 

A  Judge  may  impose  appropriate 
sanctions,  except  for  fees,  costs,  or 
monetary  penalties,  which  he  or  she 
deems  necessary  to  serve  the  ends  of 
justice,  if  a  party  or  its  attorney: 

(a)  Fails  to  comply  with  an  order  of 
the  Judge; 

(b)  Fails  to  comply  with  the  rules  set 
forth  in  this  part; 

(c)  Acts  in  bad  faith  or  for  purposes 
of  delay  or  harassment; 


(d)  Submits  false  statements 
knowingly,  recklessly,  or  with 
deliberate  disregard  for  the  truth;  or 

(e)  Otherwise  acts  in  an  unethical  or 
disruptive  manner. 

§  1 34.220    Prohibition  against  ex  parte 
communications. 

No  person  shall  consult  or 
communicate  with  a  Judge  concerning 
any  fact,  question  of  law,  or  SBA  policy 
relevant  to  the  merits  of  a  case  before 
that  Judge  except  on  prior  notice  to  all 
parties,  and  with  the  opportunity  for  all 
parties  to  participate.  In  the  event  of 
such  prohibited  consultation  or 
communication,  the  Judge  will  disclose 
the  occurrence  in  accordance  with  5 
U.S.C.  557(dJ(l),  and  may  impose  such 
sanctions  as  he  or  she  deems 
appropriate. 

§  134.221     Prehearing  conferences. 

Prior  to  a  hearing,  the  Judge,  at  his  or 
her  own  initiative,  or  upon  the  motion 
of  any  party,  may  direct  the  parties  or 
their  attorneys  to  appear,  by  telephone 
or  in  person,  in  order  to  consider  any 
matter  which  may  assist  in  the  efficient, 
prompt,  and  fair  determination  of  the 
case.  The  conference  may  be  recorded 
verbatim  at  the  discretion  of  the  Judge, 
and,  if  so,  a  party  may  purchase  a 
transcript,  at  its  own  expense,  from  the 
recording  service. 

§134.222    Oral  hearing. 

(a)  Availability.  A  party  may  obtain  an 
oral  hearing  only  if: 

(1)  It  is  required  by  regulation;  or 

(2)  Following  the  motion  of  a  party,  or 
at  his  or  her  own  initiative,  the  Judge 
orders  an  oral  hearing  upon  concluding 
that  there  is  a  genuine  dispute  as  to  a 
material  fact  that  cannot  be  resolved 
except  by  the  taking  of  testimony  and 
the  confrontation  of  witnesses;  or 

(3)  In  8(a)  program  appeals  other  than 
those  involving  suspensions,  the 
requirements  of  §  124.210  of  this 
chapter  are  met. 

(b)  Place  and  time.  The  place  and 
.  time  of  oral  hearings  is  within  the 

discretion  of  the  Judge,  who  shall  give 
due  regard  to  the  necessity  and 
convenience  of  the  parties,  their 
attorneys,  and  witnesses.  The  Judge  may 
direct  that  an  oral  hearing  be  conducted 
by  telephone. 

(c)  Public  access.  Unless  otherwise 
ordered  by  th6  Judge,  all  oral  hearings 
are  public. 

(d)  Payment  of  subpoenaed  witnesses. 
A  party  which  obtains  a  witness' 
presence  at  an  oral  hearing  by  subpoena, 
must  pay  to  that  witness  the  fees  and 
mileage  costs  to  which  the  witness 
would  be  entitled  in  Federal  Court. 

(e)  Recording.  Oral  hearings  will  be 
recorded  verbatim.  A  transcript  of  a 
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recording  may  be  purchased  by  a  party, 
at  its  own  expense,  from  the  recording 
service. 

§134.223    Evidence. 

(a)  Federal  Rules  of  Evidence.  Unless 
contrary  to  a  particular  rule  in  this  part, 
or  an  order  of  the  Judge,  the  Federal 
Rules  of  Evidence  will  be  used  as  a 
general  guide  in  all  cases  before  OHA. 

(b)  Hearsay.  Hearsay  evidence  is 
admissible  if  it  is  deemed  by  the  Judge 
to  be  relevant  and  reliable. 

§  1 34.224    Standards  for  decision. 

The  decision  of  a  Judge  will  be  based 
upon  a  preponderance  of  the  evidence. 

§134.225    Ttw  record. 

(a)  Contents.  The>ecord  of  a  case 
before  OHA  will  consist  of  all  pleadings, 
motions,  and  other  non-evidentiary 
submissions,  all  admitted  evidence,  all 
orders  and  decisions,  and  any 
transcripts  of  proceedings  in  the  case. 

(b)  Public  access.  Except  for 
information  subject  to  a  protective 
order,  proprietary  or  confidential 
information  withheld  in  accordance 
with  this  part,  or  any  other  information 
which  is  excluded  from  disclosure  by 
law  or  regulation,  the  record  will  be 
available  at  OHA  for  public  inspection 
during  normal  business  hours.  Copies  of 
the  documents  available  for  public 
inspection  may  be  obtained  by  the 
public  upon  payment  of  any  duplication 
charges. 

(c)  Closure.  The  Judge  will  set  the  date 
upon  which  the  pre-decisional  record  of 
the  case  will  be  closed,  and  after  which 
no  additional  evidence  or  argument  will 
be  accepted. 

§134.226    The  decision. 

(a)  Contents.  Following  closure  of  the 
record,  the  Judge  will  issue  a  decision 
containing  findings  of  fact  and 
conclusions  of  relevant  law,  reasons  for 
such  findings  and  conclusions,  and  any 
relief  ordered.  The  contents  of  the 
record  will  constitute  the  exclusive 
basis  for  a  decision. 

(b)  Time  limits.  Decisions  pertaining 
to  the  collection  of  debts  owed  to  SBA 
and  the  United  States  under  the  Debt 
Collection  Act  of  1982  and  part  140  of 
this  chapter  must  be  rendered  within  60 
days  after  a  petition  is  filed. 

(c)  Service.  OHA  will  serve  a  copy  of 
all  written  decisions  on: 

(1)  Each  party,  or,  if  represented  by 
counsel,  on  its  counsel;  and 

(2)  SBA's  General  Counsel,  or  his  or 
her  designee,  if  SBA  is  not  a  party. 

§134.227    Finality  of  decisions. 

(a)  Final  decisions.  A  decision  on  the 
merits  shall  be  a  final  decision,  upon 
issuance,  in  proceedings  concerning  the 


collection  of  debts  owed  to  SBA  and  the 
United  States,  under  the  Debt  Collection 
Act  of  1932  and  part  140  of  this  chapter. 

(b)  Initial  decisions.  All  decisions  on 
the  merits  other  than  those  set  forth  in 
paragraph  (a)  of  this  section  are  initial 
decisions.  However,  unless  a  request  for 
review  is  filed  pursuant  to  §  134.228(a), 
an  initial  decision  shall  become  the 
final  decision  of  SBA  30  days  after  its 
issuance. 

§  1 34.228    Review  of  initial  decisions. 

(a)  Request  for  reviev^.  Within  30  days 
after  the  service  of  an  initial  decision, 
any  party,  or  SBA's  Office  of  General 
Counsel,  may  serve  and  file  with  OHA 

a  request  for  review.  A  request  for 
review  must  set  forth  the  filing  party's 
specific  objections  to  the  initial 
decision,  and  any  alleged  support  for 
those  objections  in  the  record,  or  in  case 
law,  statute,  regulation,  or  SBA  policy. 
A  party  must  serve  its  request  for  review 
upon  all  other  parties  and  upon  SBA's 
Office  of  General  Counsel. 

(b)  Response.  Within  20  days  after  the 
service  of  a  request  for  review,  any 
party,  or  SBA's  Office  of  General 
Counsel,  may  serve  and  file  with  OHA 

a  response.  A  party  must  serve  its 
response  upon  all  other  parties  and 
upon  SBA's  Office  of  General  Coun.sel. 

(c)  Transfer  of  the  record.  Upon 
receipt  of  all  responses,  or  30  days  after 
the  filing  of  a  request  for  review, 
whichever  is  earlier,  OHA  will  transfer 
the  record  of  the  case  to  the 
Admini-strator.  The  Administrator,  or 
his  or  her  designee,  will  then  review  the 
record. 

(d)  Standard  of  review.  Upon  review, 
the  Administrator,  or  his  or  her 
designee,  will  sustain  thj  initial 
decision  unless  it  is  based  on  an 
erroneous  finding  of  fact  or  an 
erroneous  interpretation  or  application 
of  case  law,  statute,  regulation,  or  SBA 
policy. 

(e)  Order.  The  Administrator,  or  his  or 
her  designee,  will: 

(1)  Affirm,  reverse,  or  modify  the 
initial  decision,  which  determination 
will  become  the  final  decision  of  the 
SBA  upon  issuance;  or 

(2)  Remand  the  initial  decision  to  the 
Judge  for  appropriate  further 
proceedings. 

§  1 34.229    termination  of  jurisdiction. 

The  jurisdiction  of  OHA  will 
terminate  upon  the  issuance  of  a 
decision  by  a  Judge  resolving  all 
material  issues  of  fact  and  law  unless 
the  case  is  subsequently  remanded  for 
appropriate  further  proceedings, 
pursuant  to  §  134.228(e)(2). 


Subpart  C — Rules  of  Practice  for 
Appeals  From  Size  Determinations  and 
SIC  Code  Designations 

§  1 34.301    Scope  of  the  rules  in  this 
subpart  C. 

The  rules  of  practice  in  this  subpart 
C  apply  to  all  appeals  to  OHA  from: 

(a)  Formal  size  determinations  made 
by  an  SBA  Government  Contracting 
Area  Office,  under  part  121  of  this 
chapter,  or  by  a  Disaster  Area  Office,  in 
connection  with  applications  for 
disaster  loans;  and 

(b)  SIC  code  designations,  pursuant  to 
par;  121  of  this  chapter. 

§  1 34.302    Who  may  appeal. 

Appeals  from  size  determinations  and 
SIC  code  designations  may  be  filed  with 
OHA  by  the  following,  as  applicable: 

(a)  Any  person  adversely  affected  by 
a  size  determination; 

(b)  Any  person  adversely  affected  by 
a  SIC  code  designation.  However,  with 
respect  to  an  8(a)  contract,  only  the 
Associate  Administrator  for  Minority 
Enterprise  Development  may  appeal  a 
SIC  code  designation; 

(c)  The  Associate  or  Assistant 
Administrator  for  the  SBA  program 
involved,  through  SBA's  Office  of 
General  Counsel;  or 

(d)  The  procuring  agency  contracting 
officer  responsible  for  the  procurement 
affected  by  a  size  determination. 

§  1 34.303    No  absolute  right  to  an  appeal 
from  a  size  determination. 

It  is  within  the  discretion  of  the  Judge 
whether  to  accept  an  appeal  from  a  size 
determination.  If  the  Judge  decides  not 
to  consider  such  an  appeal,  he  or  she 
will  issue  an  order  denying  review,  and 
specifying  the  reasons  for  the  decision. 

§  1 34.304    Commencement  of  appeals  from 
size  determinations  and  SIC  code 
designations. 

(a)  Appeals  from  size  determinations 
and  SIC  code  designations  must  be 
commenced  by  serving  and  filing  an 
appeal  petition  as  follows: 

(1)  If  appeal  is  from  a  size 
determination  in  a  pending 
procurement  or  pending  Government 
property  sale,  then  the  appeal  petition 
must  be  served  and  filed  within  15  days 
after  service  of  the  size  determination; 

(2)  If  appeal  is  from  a  size 
determination  other  than  one  in  a 
pending  procurement  or  pending 
Government  property  sale,  then  the 
appeal  petition  must  be  served  and  filed 
within  30  days  after  service  of  the  size 
determination;    • 

(3)  If  appeal  is  from  a  SIC  code 
designation,  then  the  appeal  petition 
must  be  served  and  filed  within  10  days 
after  the  issuance  of  the  initial 
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invitation  for  bids  or  initial  request  for 
proposals  or  quotations. 

(b)  An  untimely  appeal  will  be 
dismissed.  However,  an  appeal  which  is 
untimely  under  paragraph  (a)(1)  of  this 
section,  with  respect  to  a  pending 
procurement  or  sale,  may,  if  timely 
under  paragraph  (a)(2)  of  this  section, 
proceed  with  respect  to  future 
procurements  or  sales. 

§  1 34.305    Ttie  appeal  petition. 

(a)  Form.  There  is  no  required  format 
for  an  appeal  petition.  However,  it  must 
include  the  following  information: 

(1)  The  Area  Office  which  issued  the 
size  determination,  or  the  contracting 
office  which  designated  the  SIC  code; 

(2)  The  solicitation  or  contract 
number,  and  the  name,  address,  and 
telephone  number  of  the  contracting 
officer; 

(3)  A  full  and  specific  statement  as  to 
why  the  size  determination  or  SIC  code 
designation  is  alleged  to  be  in  error, 
together  with  argument  supporting  such 
allegations;  and 

(4)  The  name,  address,  telephone 
number,  and  signature  of  the  appellant 
or  its  attorney. 

(b)  Service  of  size  determination 
appeals.  The  appellant  must  serve  the 
appeal  petition  upon  each  of  the 
following: 

(1)  The  SBA  official  who  issued  the 
size  determination: 

(2)  The  contracting  officer  responsible 
for  the  procurement  affected  by  a  size 
determination: 

(3)  The  business  concern  whose  size 
status  is  at  issue; 

(4)  All  persons  who  filed  protests;  and 

(5)  SBA's  Office  of  General  Counsel. 

(c)  Service  of  SIC  appeals.  The 
appellant  must  serve  the  contracting 
officer  who  made  the  SIC  code 
designation. 

(d)  Certificate  of  service.  The 
appellant  must  attach  to  the  appeal 
petition  a  signed  certificate  identifying 
each  person  or  governmental  agency 
which  was  served  with  the  notice  of 
appeal,  and  how  and  when  each  of 
those  persons  or  governmental  agencies 
was  served. 

(e)  Dismissal.  An  appeal  petition 
which  does  not  contain  all  of  the 
information  required  in  paragraph  (a)  of 
this  section  may  be  dismissed,  with  or 
without  prejudice,  by  the  Judge  at  his  or 
her  own  initiative,  or  upon  motion  of  a 
respondent. 

§  1 34.306    Transmission  of  ttie  case  file. 

Upon  receipt  of  an  appeal  petition 
pertaining  to  a  size  determination,  the 
Area  Office  which  issued  the  size 
determination  must  immediately  send 
to  OHA  the  entire  case  file  relating  to 


that  determination.  Upon  receipt  of  an 
appeal  petition  pertaining  to  a  SIC  code 
designation,  the  contracting  officer  who 
designated  the  SIC  code  must 
immediately  send  to  OHA  the 
solicitation  relating  to  that  designation. 

§  134.307    Service  and  filing  requirements. 
The  provisions  of  §  134.204  apply  to 
the  service  and  filing  of  all  pleadings 
and  other  submissions  permitted  under 
this  subpart. 

§  134.306  Umltation  on  new  evidence  and 
adverse  Inference  from  non-submission  In 
appeals  from  size  determinations. 

(a)  Evidence  not  previously  pre-sented 
to  the  Area  Office  which  issued  the  size 
determination  being  appealed  will  not 
be  considered  by  a  Judge  unless:        ^ 

(1)  The  Judge,  on  his  or  her  own 
initiative,  orders  the  submission  of  such 
evidence;  or 

(2)  A  motion  is  served  and  filed 
establishing  good  cause  for  the 
submission  of  such  evidenc;e. 

fb)  If  the  submission  of  evidence  is 
ordered  by  a  Judge,  and  the  party  in 
possession  of  that  evidence  does  not 
submit  it,  the  Judge  may  draw  adverse 
inferences  again.st  that  party. 

§  1 34.309    Response  to  an  appeal  petition. 

(a)  Who  may  respond.  Any  person 
served  with  an  appeal  petition,  or  any 
other  interested  person,  may  serve  and 
file  a  response  supporting  or  opposing 
the  appeal.  The  response  should  present 
argument. 

(b)  Time  limits.  Unless  otherwise 
specified  by  the  Judge,  a  respondent 
must  serve  and  file  a  response  within  10 
days  after  service  of  the  appeal  petition 
upon  it. 

(c)  Service.  The  respondent  mu.st 
serve  its  response  upon  the  appellant 
and  upon  each  of  the  persons  identified 
in  the  certificate  of  service  attached  to 
the  appeal  petition  pursuant  to 
§134.305. 

(d)  Reply  to  a  response.  No  reply  to 

a  response  will  be  permitted  unless  the 
Judge  directs  otherwise. 

§134.310    Discovery. 

Discovery  will  not  be  permitted  in 
appeals  from  size  determinations  or  SIC 
code  designations. 

S 1 34.31 1     Oral  hearings. 

Oral  hearings  will  not  be  held  in 
appeals  from  SIC  code  designations,  and 
will  be  held  in  appeals  from  size 
determinations  only  upon  a  finding  by 
the  Judge  of  extraordinary 
circumstances.  If  such  an  oral  hearing  is 
ordered,  the  proceeding  shall  be 
conducted  in  accordance  with  those 
rules  of  subpart  B  of  this  part  as  the 
Judge  deems  appropriate. 


§134.312    Evidence. 

To  the  extent  the  rules  in  this  subpart 
permit  the  submission  of  evidence,  the 
provisions  of  §  134.223  (a)  and  (b) 
apply. 

§134.313    Applicability  of  sut>part  B 
provisions. 

The  following  sections  from  subpart  B 
of  this  part  apply  to  an  appeal  under 
this  subpart  C:  §  134.207(a)  (pertaining 
to  amejidments  to  pleadings);  §  134.208 
(Representation  in  cases  before  OHA); 
§  134.209  (Requirement  of  signature); 
§  134.210  (Intervention);  §  134.211 
(Motions);  §  134.214  (Subpoenas); 
§  134.218  (Judges);  §  134.219 
(Sanctions);  and  §  134.220  (Prohibition 
against  ex  parte  comnRinications). 

§  134.314    Standard  of  review. 

The  standard  of  review  is  whether  the 
size  determination  or  SIC  code 
designation  was  based  on  clear  error  of 
fact  or  law. 

§  134.315    The  record. 

Where  relevant,  the  provisions  of 
§  134.225  (a),  (b).  and  (c)  apply.  In  an 
appeal  under  this  subpart,  the  contents 
of  the  record  also  include  the  case  file 
or  solicitation  submitted  to  OHA  in 
accordance  with  §  134.306. 

§134.316    The  decision. 

(a)  Contents.  Following  closure  of  the 
record,  the  Judge  will  issue  a  decision 
containing  findings  of  fact  and 
conclusions  of  law,  reasons  for  such 
findings  and  conclusions,  and  any  relief 
ordered. 

(b)  Finality.  The  decision  is  the  final 
decision  of  the  SBA  and  becomes 
effective  upon  issuance. 

(c)  Service.  OHA  will  serve  a  copy  of 
all  written  decisions  on: 

(1)  Each  party,  or,  if  represented  by 
counsel,  on  its  counsel;  and 

(2)  SBA's  General  Counsel,  or  his  or 
her  designee,  if  SBA  is  not  a  party. 

§  134.317    Termination  of  jurisdiction. 

The  jurisdiction  of  OHA  will 
terminate  upon  the  issuance  of  a 
decision. 

§  1 34.31 8    Return  of  the  case  file. 

Upon  termination  of  jurisdiction, 
OHA  will  return  the  case  file  to  the 
transmitting  Area  Office.  The  remainder 
of  the  record  will  be  retained  by  OHA. 

Subpart  D — Implementation  of  the 
Equal  Access  to  Justice  Act 

§  1 34.401    What  is  ttie  purpose  of  this 
subpart? 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504,  establishes  procedures  by 
which  prevailing  parties  in  certain 
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administrative  proceedings  may  apply 
for  reimbursement  of  fees  and  other 
expenses.  Eligible  parties  may  receive 
awards  when  they  prevail  over  SBA, 
unless  SBA's  position  in  the  proceeding 
was  "substantially  justified"  or,  as 
provided  in  §  134.405(b),  special 
circumstances  make  an  award  unjust. 
The  rules  of  this  subpart  explain  which 
OHA  proceedings  are  covered,  who  may 
be  eligible  for  an  award  of  fees  and 
expenses,  and  how  to  apply  for  such  an 
award. 

§  134.402    Under  wtiat  clrcumsMncos  rnjy  I 
apply  for  reimbursement? 

You  may  apply  for  reimbursement 
under  this  subpart  if  you  meet  the 
eligibility  requirements  in  §  134.406  and 
you  prevail  over  SBA  in  a  final  decision 
in: 

(a)  The  type  of  administrative 
proceeding  which  qualifies  as  an 
"adversary  adjudication"  under 
§134.403;  or 

(b)  An  ancillary  or  subsidiary  issue  in 
that  administrative  proceeding  that  is 
sufficiently  significant  and  discrete  to 
merit  treatment  as  a  separate  unit;  or 

(c)  A  matter  which  the  agency  orders 
to  be  determined  as  an  "adversary 
adjudication"  under  5  U.S.C.  554. 

§  134.403    Wtiat  is  an  adversarv 
adjudication? 

For  purposes  of  this  subpart, 
adversary  adjudications  are 
administrative  proceedings  before  OHA 
which  involve  SBA  as  a  party  and 
which  are  required  to  be  conducted  by 
an  Administrative  Law  Judge  ("ALJ"). 


These  adjudications  i  auministrative 
proceedings")  include  those 
proceedings  listed  in  §  134.102  (a),  (i), 
and  (j)(l),  but  do  not  include  other  OHA 
proceedings  such  as  those  listed  in 
§  134.102(k).  In  order  for  an 
administrative  proceeding  to  qualify, 
SBA  must  have  been  represented  by 
counsel  or  by  another  representative 
who  enters  an  appearance  and 
participates  in  the  proceeding. 

§  1 34  4C4    Wh  ^!  benefits  may  I  claim? 

You  may  seek  reimbursement  for 
certain  reasonable  fees  and  expenses 
incurred  in  prosecuting  or  defending  a 
claim  in  an  administjative  proceeding. 

§  134.405    Under  wtiat  circumstances  are 
fees  and  expenses  relmt>ursable? 

(a)  If  you  are  a  prevailing  eligible 
party,  you  may  receive  an  award  for 
reasonable  fees  and  expenses  unless  the 
position  of  the  agency  in  the  proceeding 
is  found  by  the  ALJ  to  be  "substantially 
justified",  or  special  circumstances  exist 
which  make  an  award  unjust.  The 
"position  of  the  agency"  includes  not 
only  the  position  taken  by  SBA  in  the 
administrative  proceeding,  but  also  the 
position  which  it  took  in  the  action 
which  led  to  the  administrative 
proceeding.  No  presumption  arises  that 
SBA's  position  was  not  substantially 
justified  simply  because  it  did  not 
prevail  in  a  proceeding.  However,  upon 
your  assertion  that  the  position  of  SBA 
was  not  substantially  justified,  SBA  will 
be  required  to  establish  that  its  position 
was  reasonable  in  fact  and  law. 


IdJ  The  ALj  ma\  reuuce  or  deny  an 
award  for  reimbursement  if  you  have 
unreasonably  protracted  the 
administrative  proceeding  or  if  other 
special  circumstances  would  make  the 
award  unjust. 

(c)  Awards  for  fees  and  expenses 
incurred  before  the  date  on  which  an 
administrative  proceeding  was  initiated 
are  allowable  only  if  you  can 
demonstrate  that  they  were  reasonably 
incurred  in  preparation  for  the 
proceeding. 

§  1 34.406    Who  is  eligible  for  possible 
reimbursement? 

(a)  You  are  eligible  for  possible 
reimbursement  if: 

(1)  You  are  an  individual,  owner  of  an 
unincorporated  business,  partnership, 
corporation,  association,  organization, 
or  unit  of  local  government;  and 

(2)  You  are  a  party,  as  defined  in  5 
U.S.C.  551(3);  and 

(3)  You  are  the  prevailing  party;  and 

(4)  You  meet  certain  net  worth  and 
employee  eligibility  requirements  set 
forth  in  §134.407. 

(b)  You  are  not  eligible  for  possible 
reimbursement  if  you  participated  in  the 
administrative  proceeding  only  on 
behalf  of  persons  or  entities  that  are 
ineligible. 

§134.407    How  do  I  know  which  eligibility 
requirement  applies  to  nrte? 

Follow  this  chart  to  determine  your 
eligibility.  You  should  calculate  your 
net  worth  and  the  number  of  your 
employees  as  of  the  date  the 
administrative  proceeding  was  initiated. 


If  your  participation  in  the  proceeding  was: 


(1)  As  an  individual  rather  than  a  business  owner 

(2)  As  owner  of  an  unincorporated  business  


(3)  As  a  partnership,  corporation,  association,  organization,  or  unit  of 
local  government. 

(4)  As  a  charitable  or  other  tax-exempt  organization  described  in  26 
U.S.C.  501(c)(3)  or  a  cooperative  association  as  defined  in  12  U.S.C. 
1141j(a). 


Eligibility  requirements: 


(1)  Personal  net  worth  may  not  exceed  2  million  dollars. 

(2)  Personal  net  worth  may  not  exceed  7  million  dollars,  and 
No  more  than  500  employees. 

(3)  Business  net  worth  may  not  exceed  7  million  dollars,  and 
No  more  than  500  employees. 

(4)  No  net  worth  limitations,  and 
No  more  than  500  employees. 


§  134.408    What  are  the  sp  eciai  'jirs  'or 
calculating  net  worth  and  num^'v    < 
employees? 

(a)  Your  net  worth  must  include  the 
value  of  any  assets  disposed  of  for  the 
purpose  of  meeting  an  eligibility 
standard,  and  must  e.xclude  any 
obligation  incurred  for  that  purpose. 
Transfers  of  assets,  or  obligations 
incurred,  for  less  than  reasonably 
equivalent  value  will  be  presumed  to 
have  been  made  for  the  purpose  of 
meeting  an  eligibility  standard. 

(b)  If  you  are  an  owner  of  an 
unincorporated  business,  or  a 


partnership,  corporation,  association, 
organization,  or  unit  of  local 
government,  your  net  worth  must 
include  the  net  worth  of  all  of  your 
affiliates.  "Affiliates"  are: 

(1)  Corporations  or  other  business 
entities  which  directly  or  indirectly  own 
or  control  a  majority  of  the  voting  shares 
or  other  ownership  interests  in  the 
applicant  concern;  and 

(2)  Corporations  or  other  business 
entities  in  which  the  applicant  concern 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
ownership  interests. 


(c)  Your  employees  include  all  those 
persons  regularly  working  for  you  at  the 
time  the  administrative  proceeding  was 
initiated,  whether  or  not  they  were  at 
work  on  that  date.  Part-time  employees 
must  be  included  on  a  proportional 
basis.  You  must  include  the  employees 
of  all  your  affiliates  in  your  total 
number  of  employees. 

§134.409    What  Is  the  difference  between  a 
fee  and  an  expense? 

A  fee  is  a  charge  to  you  for  the 
professional  services  of  attorneys, 
agents,  or  expert  witnesses  rendered  in 
connection  with  your  case.  An  expense 
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engineering  report,  test,  project,  or 
similar  matter  prepared  in  connection 
with  your  case. 

§  134.410    Are  there  limUations  on 
reimbursement  tor  tees  and  expenses? 

(a)  Awards  will  be  calculated  on  the 
basis  of  fees  and  expenses  actually 
incurred.  If  services  were  provided  by 
one  or  more  of  your  employees,  or  were 
made  available  to  you  free,  you  may  not 
seek  an  award  for  those  services.  If 
services  were  provided  at  a  reduced 
rate,  fees  and  expenses  will  be 
calcoilated  at  that  reduced  rate. 

(b)  In  determining  the  reasonableness 
of  the  fees  for  attorneys,  agents  or  expert 
witnesses,  the  ALJ  will  consider  at  least 
the  following: 

|1)  That  provider's  customary  fee  for 
like  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  that 
provider  ordinarily  performs  services; 

(3)  The  time  actually  spent  in 
representing  you:  and 

(4)  The  lime  reasonably  spent  in  light 
of  the  difficuhy  and  complexity  of  the 
issues. 

(c)  An  award  for  the  fees  of  an 
attorney  or  agent  may  not  exceed  $75 
per  hour,  and  an  award  for  the  fees  of 


an  expert  witness  may  not  exceed  $25 
per  hour,  regardless  of  the  rate  charged. 

(d)  An  award  for  the  reasonable  cost 
of  any  study,  analysis,  engineering 
report,  test,  project  or  similar  matter 
prepared  on  your  behalf  may  not  exceed 
the  prevailing  rate  payable  for  similar 
services,  and  you  may  be  reimbursed 
only  if  the  study  or  other  matter  was 
necessary  to  the  preparation  of  your 
case. 

§  1 34.41 1    What  should  t  Include  In  my 
application  for  an  award? 

(a)  Your  application  must  be  in  the 
form  of  a  written  petition  which  is 
served  and  filed  in  accordance  with 
§  134.204.  It  must  contain  the  following 
information: 

(1)  A  statement  that  OHA  has 
jurisdiction  over  the  case  pursuant  to 
§  134.102(g); 

(2)  Identification  of  the  administrative 
proceeding  for  which  you  are  seeking  an 
award; 

(3)  A  statement  that  you  have 
prevailed,  and  a  list  of  each  issue  in 
which  you  claim  the  position  of  SBA 
was  not  substantially  justified; 

(4)  Your  status  as  an  individual, 
owner  of  an  unincorporated  business, 
partnership,  corporation,  association, 
organization,  or  unit  of  local 
government; 


(5)  Your  net  worth  and  number  of 
employees  as  of  the  date  the 
administrative  proceeding  was  initiated, 
or  a  statement  that  one  or  both  of  these 
eligibility  requirements  do  not  apply  to 
you; 

(6)  The  amount  of  fees  and  expenses 
you  are  seeking,  along  with  the  invoice 
or  billing  statement  from  each  service 
provider; 

(7)  A  description  of  any  affdiates  (as 
that  term  is  defined  in  §  134.408),  or  a 
statement  that  no  affiliates  exist; 

(8)  A  statement  that  the  application 
and  any  attached  statements  and 
exhibits  are  true  and  complete  to  the 
best  of  your  knowledge  and  that  you 
understand  a  false  statement  on  these 
documents  is  a  felony  punishable  by 
fine  and  imprisonment  under  18  U.S.C. 
1001;  and 

(9)  (i)  Your  name  and  address; 

(ii)  Your  signature,  or  the  signature  of 
either  a  responsible  official  or  your 
attorney;  and 

(iii)  The  address  and  telephone 
number  of  the  person  who  signs  the 
application. 

(b)  You  should  follow  this  chart  to 
determine  which  further  documents 
must  be  included  with  your  application: 


Party 


(1)  Individual,  owner  of  unincorporated  tmsiness.  partnership,  nofpora- 
tion,  assoaation.  organization,  or  urut  of  local  government. 

(2)  Organization  qualified  as  tax-exempt  under  26  U.S.C.  501(c)(3)  


(3)  Tax-exempt  religious  organization  not  required  to  obtain  a  ruling 
from  the  Internal  Revenue  Service  on  its  exempt  status. 

(4)  Cooperative  association  as  defined  m  12  U.S.C.  1141j(a)  


Required  documents 


(1)  Net  worth  exhibit. 

(2)  Copy  of  a  mling  by  the  Internal  Revenue  Service  that  you  qualify 
as  a  501(c)(3)  organization  or 

Statement  that  you  were  listed  in  the  current  edition  of  IRS  Bulletin  78 
as  of  the  date  the  administrative  proceeding  was  initiated. 

(3)  Description  of  your  organization  and  the  basis  for  your  belief  you 
are  exempt. 

(4)  Copy  of  your  charter  or  articles  of  incorporation,  and 
Copy  of  your  bylaws. 


§  1 34.41 2    What  must  a  net  worth  exhibit 
contain? 

(a)  A  net  worth  exhibit  may  be  in  any 
format,  but  it  must  contain: 

(1)  List  of  all  assets  and  liabilities  for 
you  and  each  affiliate  in  detail  sufficient 
to  show  your  eligibility; 

(2)  Aggregate  net  worth  for  you  and 
all  affiliates;  and 

(3)  Description  of  any  transfers  of 
assets  from,  or  obligations  incurred  by, 
you  or  your  affiliates  within  one  year 
prior  to  the  initiation  of  the 
administrative  proceeding  which 
reduced  your  net  worth  below  the 
eligibility  ceiling,  or  a  statement  that  no  ° 
such  transfers  occurred. 

(b)  The  net  worth  exhibit  must  be 
filed  with  your  application,  but  will  not 
be  part  of  the  public  record  of  the 
proceeding.  Further,  in  accordance  with 


the  provisions  of  §  134.204(g),  you  need 
not  serve  your  net  worth  exhibit  on 
other  parties. 

§  1 34.41 3    What  documentation  do  I  r>eed 
tor  tees  and  expenses? 

You  must  submit  a  separate  itemized 
statement  or  invoice  for  the  services  of 
each  provider  for  which  you  seek 
reimbursement.  Each  separate  statement 
or  invoice  must  contain: 

(a)  The  hours  worked  in  connection 
with  the  proceeding  by  each  provider 
supplying  a  billable  service; 

(b)  A  description  of  the  specific 
services  performed  by  each  provider; 

(c)  The  rate  at  which  fees  were 
computed  for  ear:h  provider; 

(d)  The  total  charged  by  the  provider 
on  that  statement  or  invoice;  and 

(e)  The  provider's  verification  that  the 
statement  or  invoice  is  true  to  the  best 


of  his  or  her  knowledge  and  that  he  or 
she  understands  that  a  false  statement  is 
punishable  by  fine  and  imprisonment 
under  18  U.S.C.  1001. 

§  1 34.41 4  What  deadlines  apply  to  my 
application  for  an  award  and  where  do  I 
send  it? 

After  you  have  prevailed  in  an 
administrative  proceeding  or  in  a 
discrete  issue  therein,  you  must  serve, 
and  file  with  OHA.  your  written 
application  for  an  award,  and  its 
attachments,  no  later  than  30  days  after 
the  decision  in  the  administrative 
proceeding  becomes  final  under 
§  134.227.  The  deadline  for  filing  an 
application  for  an  award  may  not  be 
extended.  If  SBA  or  another  party 
requests  review  of  the  decision  in  the 
underlying  administrative  proceeding. 


UMI 


your  request  for  an  award  for  fees  and 
expenses  may  still  be  filed,  but  it  will 
not  be  considered  by  the  ALJ  until  a 
final  decision  is  rendered. 

§  134.415    How  wilt  proceedings  relating  to 
my  application  tc  'ees  a'^^c  expenses  be 
conducted? 

Proceedings  will  be  conducted  in 
accordance  with  the  provisions  in 
subpart  B  of  this  part. 

§134.416     How  wllM  know  if  I  receive  an 
award? 

The  ALJ  will  issue  an  initial  decision 
on  the  merits  of  your  request  for  an 
award  which  will  become  final  in  30 
days  unless  a  request  for  review  is  filed 
under  §  134.228.  The  decision  will 
include  findings  on  your  eligibiUty,  on 
whether  SBA's  position  was 
substantially  justified,  and  on  the 
reasonableness  of  the  amount  you 
requested.  Where  applicable,  there  will 
also  be  findings  on  whether  you  have 
unduly  protracted  the  proceedings  or 
whether  other  circumstances  make  an 
award  unjust,  and  an  explanation  of  the 
reason  for  the  difference,  if  any, 
between  the  amount  requested  and  the 
amount  awarded.  If  you  have  sought  an 
award  against  more  than  one  federal 
•agency,  the  decision  will  allocate 
responsibility  for  payment  among  the 
agencies  with  appropriate  explanation. 

§  134.417     M,'jy     st.>eK  -evievv  of  the  ALJ  s 
:!ecislon  on  my  award? 

You  may  request  review  of  the  ALJ's 
decision  on  your  award  by  fihng  a 
request  for  review  in  accordance  with 
§  134.228.  You  may  seek  judicial  review 
of  a  final  decision  as  provided  in  5 
U.S.C.  504(c)(2). 

§134.418    How  are  awards  paid? 

If  you  are  seeking  payment  of  an 
award,  you  must  submit  a  copy  of  the 
final  decision,  along  with  your 
certification  that  you  are  not  seeking 
judicial  review  of  either  the  decision  in 
the  adversary  adjudication,  or  of  the 
award,  to  the  following  address:  Chief 
Financial  Officer,  Office  of  Financial 
Operations,  SBA,  P.O.  Box  205.  Dt^.'.vf  r 
CO  80201-0205.  SBA  wrill  pay  you  the 
amoimt  awarded  within  60  days  of 
receipt  of  your  request  unless  it  is 
notified  that  you  or  another  party  has 
sought  judicial  review  of  the  underlying 
decision  or  the  award. 

PART  i32--iREMOVED] 

2.  Part  132  is  hereby  removed. 

PARTS  112,  113.  124,  and  136— 
AMENDED'  I 

3.  In  accordance  with  the  list  below, 
for  each  section  indicated  in  the  left 


column,  remove  the  reference  indicated 
in  the  middle  column  from  wherever  it 
appears  in  the  section,  and  add  in  its 
place  the  reference  in  the  right  column; 


Section 

Remove 

Add 

112.11(b) 

134.34 

134.228 

112.11(b) 

134.19 

134.222 

112.11(b) 

134.21  

134211 

112.11(c)  

113.7(b)  

134.32(b)  

134.34 

134.227(b) 
134.228 

113.7(b)  

134.19 

134222 

113.7(b)  

134.21  

134.211 

113.7(c)  

124.210(b)  

124.210(d)(2) 

134.32(b)  

134.11(a)  

134.12 

134.227(b) 
134.203(a) 
134  202 

124.211(g)  

136.170(j)(2)  .. 
136.1 70G)(2)  .. 
136.1 70(j)(2)  .. 

134.19  

134  222 

134.34(a)  

134.34(b)  

134.32(b)(3)  .. 

134.228(a) 
134228(a) 
134.227(b) 

Philip  Lader, 

Administrator. 
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13  CFR  Part  14- 

Program  Fraud  Givll  Remedies  Act 

Regulations 

AGENCY   Small  Business  Administration. 
ACTION;  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  government-wide  regulatory 
reform  initiative,  the  Small  Business 
Administration  (SBA)  has  completed  a 
page-by-page,  line-by-line  review  of  all 
of  its  existing  regulations  to  determine 
which  might  be  revised  or  eliminated. 
This  rule  renumbers,  reorganizes, 
condenses  and  rewrites  in  plain 
language  the  existing  regulation 
implementing  the  "Program  Fraud  Civil 
Remedies  Act  of  1986".  The  goal  of  the 
plain  language  style  is  to  eliminate 
redundancies,  ambiguities  and 
cumbersome  wording.  The  goal  of  the 
reorganization  and  revision  is  to  make 
this  part  consistent  in  practice  and 
procedure  with  other  parts  of  this  title 
and  to  clarify  requirements  under  this 
regulation  and  applicable  statutes  of  the 
United  States. 

EFFECTIVE  DATE:  This  rule  is  effective 

Febniarv  28.  1996. 
FOR  FURTHER  INFORMATION  .tONTACT: 
Chen  VVoiff,  Chief  Counsel  lor  General 
Litigation;  Office  of  General  Counsel,  at 

(202)  205-664:^ 

SUPPLEMENTARY  INFORMATION:  On  March 
4,  1995,  President  Clinton  issued  a 
Memorandum  to  each  federal  agency, 
directing  them  to  simpUfy  their 
regulations.  In  response  to  this 
directive,  SBA  completed  a  page-by- 
page,  line-by-line  review  of  all  of  its 


existing  regulations  to  determine  which 
might  be  revised  or  eliminated.  This 
rule  reorganizes  and  rewords  former 
provisions  for  clarity  and  user- 
friendliness.  Extensive  renumbering  was 
necessary  for  reorganization, 
simplification  and  clarification  of 
existing  provisions.  No  substantive 
changes  to  existing  provisions  were 
made. 

SBA  published  its  proposed  changes 
to  Part  142  in  the  Federal  Register  on 
November  27,  1995  (60  FR  58297), 
inviting  the  public  to  comment  during 
a  thirty  day  comment  period.  Since  no 
comments  were  received,  SBA  has 
decided  to  issue  the  final  rule 
substantially  as  proposed  (subject  only 
to  minor  typographical  corrections). 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35)     • 

SBA  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  Executive  Order 
12866  or  the  Regulatory  FlexibiUty  Act. 
5  U.S.C.  601.  et  seq.  This  rule 
renumbers,  reorganizes  and  rewrites  the 
existing  regulation  for  clarity  and  ease 
of  use.  Contracting  opportimities  and 
financial  assistance  for  small  business 
are  not  affected  by  this  nde.  Therefore, 
it  is  not  likely  to  have  an  annual 
economic  effect  of  $100  milfion  or  more, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements.  For  purposes  of  Executive 
Order  12612,  SBA  certifies  that  this  rule 
does  not  have  any  federalism 
imphcations  warranting  the  preparation 
of  a  FederaUsm  Assessment.  For 
purposes  of  Executive  Order  12778, 
SBA  certifies  that  this  rule  is  drafted,  to 
the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  that  Order. 

List  of  Subiects  in  13  CFR  Part  142 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Penalties. 

For  the  above  reasons,  SBA  revises 
Part  142  of  Title  13  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  142— PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT  REGULATIONS 

Overview  and  Definitions 
142.1    Overview  of  regulations. 
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142.2    What  kind  of  conduct  will  result  in 

program  fraud  enforcement? 
t42.3    What  is  a  claim? 

142.4  What  is  a  statement? 

142.5  What  is  a  false  claim  or  statement? 

142.6  What  does  the  phrase  "know  or  have 
reason  to  know"  mean? 

Procedures  Leading  to  Issuance  of  a 
Complaint 

142.7  Who  investigates  program  fraud? 
142. S    What  happens  if  program  fraud  is 

susfjected? 

142.9  When  will  SBA  issue  a  complaint? 

142.10  What  is  contained  in  a  complaint? 
142  11  How  will  the  complaint  be  served? 
Procedures  Following  Service  of  a  Complaint 

142.12  How  does  a  defendant  respond  to 
the  complaint? 

142.13  What  happens  if  a  defendant  fails  to 
file  an  answer? 

142.14  What  happens  once  an  answer  is 
filed? 

Hearing  Provisions 

142.15  What  kind  of  hearing  is 
contemplated? 

142.16  At  the  hearing,  what  rights  do  the 
parties  have? 

142.17  What  is  the  role  of  the  ALJ? 

142.18  Can  the  reviewing  official  or  ALJ  be 
disqualified? 

142.19  How  are  issues  brought  to  the 
attention  of  the  ALJ? 

142.20  How  are  papers  served? 

142.21  How  will  the  hearing  be  conducted 
and  who  has  the  burden  of  proof? 

142.22  How  is  evidence  presented  at  the 
hearing? 

142.23  Are  there  limits  on  disclosure  of 
documents  or  discovery? 

142.24  Can  witnesses  be  subpoenaed? 

142.25  Can  a  party  or  witness  object  to 
discovery? 

142.26  Can  a  (>arty  informally  discuss  the 
case  with  the  ALJ? 

142.27  Are  there  sanctions  for  misconduct? 

142.28  Where  is  the  hearing  held? 

142.29  Are  witness  lists  exchanged  before 
the  bearing? 

Decisions  and  Appeals 

142.30  How  is  the  case  decided? 

142.31  Can  a  party  request  reconsideration 
of  the  initial  decision? 

142.32  When  does  the  initial  decision  of  the 
ALJ  become  final? 

142.33  What  are  the  procedures  for 
appealing  the  ALJ  decision? 

142.34  Are  there  any  limitations  on  the 
right  to  appeal  to  the  Administrator? 

142.35  How  does  the  Administrator  dispose 
of  an  appeal? 

142.36  Can  I  obtain  judicial  review? 

142.37  What  judicial  review  is  available? 

142.38  Can  the  administrative  complaint  be 
settled  voluntarily? 

142.39  How  are  civil  penalties  and 
assessments  collected? 

142.40  What  if  the  investigation  indicates 
criminal  misconduct? 

142.41  How  does  SBA  protect  the  rights  of 
defendants? 

Authority:  13  U.S.C.  634(b):  31  U.S.C. 
3803(g)(2). 


Overview  and  Definitions 

i  142.1    Overview  o(  regulations. 

(a)  Statutory  basis.  This  part 
implements  the  Program  Fraud  Civil 
Remedies  Act  of  1986.  31  U.S.C.  3801- 
3812  ( "the  Act").  The  Act  provides  SBA 
and  other  federal  agencies  with  an 
administrative  remedy  to  impose  civil 
penalties  and  assessments  against 
persons  making  false  claims  and 
statements.  The  Act  also  provides  due 
process  protections  to  all  persons  who 
are  subject  to  administrative 
proceedings  under  this  part. 

(b)  Possible  remedies  for  program 
fraud,  hi  addition  to  any  other  penalty 
which  may  be  prescribed  by  law,  a 
person  who  submits,  or  causes  to  be 
submitted,  a  false  claim  or  a  false 
statement  to  SBA  is  subject  to  a  civil 
penalty  of  not  more  than  $5,000  for  each 
statement  or  claim,  regardless  of 
whether  property,  services,  or  money  is 
actually  delivered  or  paid  by  SBA.  If 
SBA  has  made  any  payment,  transferred 
property,  or  provided  services  in 
reliance  on  a  false  claim,  the  person 
submitting  it  is  also  subject  to  an 
assessment  of  not  more  than  twice  the 
amount  of  the  false  claim.  This 
assessment  is  in  lieu  of  damages 
sustained  by  SBA  because  of  the  false 
claim. 

S  142.2    What  kind  of  conduct  will  result  in 
program  fraud  enforcement? 

(a)  Any  person  who  makes,  or  causes 
to  be  made,  a  false,  fictitious,  or 
fraudulent  claim  or  written  statement  to 
SBA  is  subject  to  program  fraud 
enforcement.  A  "person"  means  any 
individual,  partnership,  corporation, 
association,  or  other  legal  entity. 

(b)  If  more  than  one  person  makes  a 
false  claim  or  statement,  each  person  is 
Uable  for  a  civil  penalty.  If  more  than 
one  person  makes  a  false  claim  which 
has  induced  SBA  to  make  payment,  an 
assessment  is  imposed  against  each 
person.  The  liability  of  each  such 
person  to  pay  the  assessment  is  joint 
and  several,  that  is,  each  is  responsible 
for  the  entire  amount. 

(c)  No  proof  of  specific  intent  to 
defraud  is  required  to  estabhsh  liability 
under  this  part. 

$142.3    Wtiat  Is  a  cteim7 

(a)  Claim  means  any  request,  demand, 
or  submission: 

(1)  Made  to  SBA  for  property, 
services,  or  money; 

(2)  Made  to  a  recipient  of  property, 
services,  or  money  from  SBA  or  to  a 
party  to  a  contract  with  SBA  for 
property  or  services,  or  for  the  payment 
of  money.  This  provision  appUes  only 
when  the  claim  is  related  to  the 


property,  services  or  money  from  SBA 
or  to  the  contract  with  SBA;  or 

(3)  Made  to  SBA  which  decreases  an 
obligation  to  pay  or  account  for 
property,  services,  or  money. 

(b)  A  claim  can  relate  to  grants,  loans, 
insurance,  or  other  benefits,  and 
includes  SBA  guaranteed  loans  made  by 
participating  lenders.  A  claim  is  made 
when  it  is  received  by  SBA,  an  agent, 
fiscal  intermediary,  or  other  entity 
acting  for  SBA,  or  when  it  is  received 
by  the  recipient  of  property,  services,  or 
money,  or  the  party  to  the  contract. 

(c)  Each  voucher,  invoice,  claim  form, 
or  .individual  request  or  demand  for 
property,  services,  or  money  constitutes 
a  separate  claim. 

§142.4    What  Is  a  statement? 

A  "statement"  means  any  written 
representation,  certification,  affirmation, 
document,  record,  or  accounting  or 
bookkeeping  entry  made  with  respect  to 
a  claim  or  with  respect  to  a  contract,  bid 
or  proposal  for  a  contract,  grant,  loan  or 
other  benefit  from  SBA.  "From  SBA" 
means  that  SBA  provides  some  portion 
of  the  money  or  property  in  connection 
with  the  contract,  bid.  grant,  loan,  or 
benefit,  or  is  potentially  liable  to 
another  party  for  some  portion  of  the 
money  or  property  under  such  contract, 
bid,  grant,  loan,  or  benefit.  A  statement 
is  made,  presented,  or  submitted  to  SBA 
when  it  is  received  by  SBA  or  an  agent, 
fiscal  intermediary,  or  other  entity 
acting  for  SBA. 

$142.5    What  Is  a  false  claim  or  statement? 

(a)  A  claim  submitted  to  SBA  is  a 
"false"  claim  if  the  person  making  the 
claim,  or  causing  the  claim  to  be  made, 
knows  or  has  reason  to  know  that  the 
claim: 

(1)  Is  false,  fictitious  or  fraudulent; 

(2)  Includes  or  is  supported  by  a 
written  statement  which  asserts  or 
contains  a  material  fact  which  is  false, 
fictitious,  or  fraudulent; 

(3)  Includes  or  is  supported  by  a 
written  statement  which  is  false, 
fictitious  or  fraudulent  because  it  omits 
a  material  fact  that  the  person  making 
the  statement  has  a  duty  to  include  in 
the  statement;  or 

(4)  Is  for  payment  for  the  provision  of 
property  or  services  which  the  person 
has  not  provided  as  claimed. 

(b)  A  statement  submitted  to  SBA  is 
a  false  statement  if  the  person  making 
the  statement,  or  causing  the  statement 
to  be  made,  knows  or  has  reason  to 
know  that  the  statement: 

(1)  Asserts  a  material  fact  which  is 
false,  fictitious,  or  fraudulent;  or 

(2)  Is  false,  fictitious,  or  fraudulent 
because  it  omits  a  material  fact  that  the 
person  making  the  statement  has  a  duty 
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to  include  in  the  statement.  In  addition, 
the  statement  must  contain  or  be 
accompanied  by  an  express  certification 
or  affirmation  of  the  truthfulness  and 
accuracy  of  the  contents  of  the 
statement. 

§  142.6    What  does  ihe  pnrase    know  or 
have  reason  to  Itnow"  mean? 

A  person  knows  or  has  reason  to 
know  (that  a  claim  or  statement  is  false) 
if  the  person: 

(a)  Has  actual  knowledge  that  the 
claim  or  statement  is  false,  fictitious,  or 
fraudulent;  or 

(b)  Acts  in  deliberate  ignorance  of  the 
truth  or  falsity  of  the  claim  or  statement 
or 

(c)  Acts  in  reckless  disregard  of  the 
truth  or  falsity  of  the  claim  or  statement. 

Procedures  Leading  to  Issuance  of  a 
Complaint 

§142.7    Who  investigates  pfogram  'raud^ 

The  Inspector  General,  or  his 
designee,  is  responsible  for  investigating 
allegations  that  a  false  claim  or 
statement  has  been  made.  In  this  regard, 
the  Inspector  General  has  authority 
under  the  Program  Fraud  Civil 
Remedies  Act  and  the  Inspector  General 
Act  of  1978  (5  U.S.C.  App.  3),  as 
amended,  to  issue  administrative 
subpoenas  for  the  production  of  records 
and  documents.  The  methods  for 
serving  a  subpoena  are  set  forth  in  Part 
101  of  this  chapter. 

§  142.8    What  happens  If  program  fraud  is 
suspected? 

(a)  If  the  investigating  official 
concludes  that  an  action  under  this  Part 
is  warranted,  the  investigating  official 
submits  a  report  containing  the  findings 
and  conclusions  of  the  investigation  to 
a  reviewing  official.  The  reviewing 
official  is  the  General  Counsel  or  his 
designee.  If  the  reviewing  official 
determines  that  the  report  provides 
adequate  evidence  that  a  person 
submitted  a  false  claim  or  statement,  the 
reviewing  official  transmits  to  the 
Attorney  General  written  notice  of  an 
intention  to  refer  the  matter  for 
adjudication,  with  a  request  for 
approval  of  such  referral.  This  notice 
will  include  the  reviewing  official's 
statements  concerning: 

(1)  The  reasons  for  the  referral; 

(2)  The  claims  or  statements  upon 
which  liability  would  be  based; 

(3)  The  evidence  that  supports 
liability; 

(4)  An  estimate  of  the  amount  of 
money  or  the  value  of  property, 
services,  or  other  benefits  requested  or 
demanded  in  the  false  claim  or 
statement; 


(5)  Any  exculpatory  or  mitigating 
circumstances  that  may  relate  to  the 
claims  or  statements  known  by  the 
reviewing  official  or  the  investigating 
official;  and 

(6)  The  likelihood  of  collecting  the 
proposed  penalties  and  assessments. 

(b)  If  at  any  time,  the  Attorney 
General  or  designee  requests  in  writing 
that  this  administrative  process  be 
stayed,  the  Administrator  must  stay  the 
process  immediately.  The  Administrator 
may  order  the  process  resumed  only 
upon  receipt  of  the  written, 
authorization  of  the  Attorney  General. 

§  142  9    When  wiii  SBA  issue  3  complaint? 
."sbA  wui  issut!  ci  i:umplaint: 

(a)  If  *he  Attorney  General  (or 
designee)  approves  the  referral  of  the 
allegations  for  adjudication;  and 

(b)  In  a  case  of  submission  of  false 
claims,  if  the  amount  of  money  or  the 
value  of  property  or  services  demanded 
or  requested  in  a  false  claim,  or  a  group 
of  related  claims  submitted  at  the  same 
time,  does  not  exceed  $150,000.  A  group 
of  related  claims  submitted  at  the  same 
time  includes  only  those  claims  arising 
from  the  same  transaction  (such  as  a 
grant,  loan,  application,  or  contract) 
which  are  submitted  together  as  part  of 
a  single  request,  demand,  or  submission. 

§  1 42  1 0    What  Is  contained  in  a  complaint? 
v^;  .\  ^urnplaint  is  a  written  statement 
giving  notice  to  the  person  alleged  to  be 
liable  under  31  U.S.C.  3802  of  the 
specific  allegations  being  referred  for 
adjudication  and  of  the  person's  right  to 
request  a  hearing  with  respect  to  those 
allegations.  The  person  alleged  to  have 
made  false  statements  or  to  have 
submitted  false  claims  to  SBA  is 
referred  to  as  the  "defendant." 

(b)  The  reviewing  official  may  join  in 
a  single  complaint  false  claims  or 
statements  that  are  unrelated  or  were 
not  submitted  simultaneously, 
regardless  of  the  amoimt  of  money  or 
the  value  of  property  or  services 
demanded  or  requested. 

(c)  The  complaint  will  state  that  SBA 
seeks  to  impose  civil  penalties, 
assessments,  or  both,  against  each 
defendant  and  will  include: 

(1)  The  allegations  of  liability  against 
each  defendant,  including  the  statutory 
basis  for  liability,  identification  of  the 
claims  or  statements  involved,  and  the 
reasons  liability  allegedly  arises  from 
such  claims  or  statements; 

(2)  The  maximum  amount  of  penalties 
and  assessments  for  which  each 
defendant  may  be  held  liable; 

(3)  A  statement  that  each  defendant 
may  request  a  hearing  by  filing  an 
answer  and  may  be  represented  by  a 
representative; 


(4)  Instructions  for  filing  such  an 
answer; 

(5)  A  warning  that  failure  to  file  an 
answer  within  30  days  of  service  of  the 
complaint  will  result  in  imposition  of 
the  maximum  amount  of  penalties  and 
assessments. 

(d)  The  reviewing  official  must  serve 
any  complaint  on  the  defendant  and 
provide  a  copy  to  the  Office  of  Hearings 
and  Appeals  (OHA).  If  a  hearing  is 
requested,  an  Administrative  Law  Judge 
(ALJ)  from  OHA  will  serve  as  the 
Presiding  Officer. 

§142.11    How  will  the  complaint  be 
served? 

(a)  The  complaint  must  be  served  on 
individual  defendants  directly,  a 
partnership  through  a  general  partner, 
and  on  corporations  or  on 
unincorporated  associations  through  an 
executive  officer  or  a  director,  except 
that  service  also  may  be  made  on  any 
person  authorized  by  appointment  or  by 
law  to  receive  process  for  the  defendant. 

(b)  The  complaint  may  be  served 
either  by: 

(1)  Registered  or  certified  mail  (return 
receipt  requested)  addressed  to  the 
defendant  at  his  or  her  residence,  usual 
dwelling  place,  principal  office  or  place 
of  business;  or  by 

(2)  Personal  delivery  by  anyone  18 
years  of  age  or  older. 

(c)  The  date  of  service  is  the  date  of 
personal  delivery  or,  in  the  case  of 
service  by  registered  or  certified  mail, 
the  date  of  postmark. 

(d)  Proof  of  service — 

(1)  When  service  is  made  by 
registered  or  certified  mail,  the  return 
postal  receipt  will  serve  as  proof  of 
service. 

(2)  When  service  is  made  by  personal 
delivery,  an  affidavit  of  the  individual 
serving  the  complaint,  or  written 
acknowledgment  of  receipt  by  the 
defendant  or  a  representative,  will  serve 
as  proof  of  service. 

(e)  When  served  with  the  complaint, 
the  defendant  also  should  be  served 
with  a  copy  of  this  part  142  and  31 
U.S.C.  3801-3812. 

Procedures  Following  Service  of  a 
Complaint 

§  1 42. 1 2    How  does  a  defendant  respond  to 
the  complaint? 

(a)  A  defendant  may  file  an  answer 
with  the  reviewing  official  and  the 
Office  of  Hearings  and  Appeals  within 
30  days  of  service  of  the  complaint.  An 
answer  will  be  considered  a  request  for 
an  oral  hearing. 

(b)  In  the  answer,  a  defendant — 
(1)  Must  admit  or  deny  each  of  the 

allegations  of  liability  contained  in  the 
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complaint  (a  failure  to  deny  an 
allegation  is  considered  an  admission); 

(2)  Must  state  any  defense  on  which 
the  defendant  intends  to  rely; 

(3)  May  state  any  reasons  why  he  or 
she  believes  the  penalties,  assessments, 
or  both  should  be  less  than  the  statutory 
maximum;  and 

(4)  Must  state  the  name,  address,  and 
telephone  number  of  the  person 
authorized  by  the  defendant  to  act  as 
defendant's  representative,  if  any. 

(c)  If  the  defendant  is  unable  to  file  an 
answer  which  meets  the  requirements 
set  forth  in  paragraph  (b)  of  this  section, 
the  defendant  may  file  with  the 
reviewing  official  a  general  answer 
denying  liability,  requesting  a  hearing, 
and  requesting  an  extension  of  time  in 
which  to  file  a  complete  answer.  A 
general  answer  must  be  filed  within  30 
days  of  service  of  the  complaint. 

(d)  If  the  defendant  initially  files  a 
general  answer  requesting  an  extension 
of  time,  the  reviewing  official  must 
promptly  file  with  the  ALJ  the 
complaint,  the  general  answer,  and  the 
request  for  an  extension  of  time. 

(e)  For  good  cause  shown,  the  ALJ 
may  grant  the  defendant  up  to  30 
additional  days  within  which  to  file  an 
answer  meeting  the  requirements  of 
paragraph  (b)  of  this  section.  Such 
answer  must  be  filed  with  OHA  and  a 
copy  must  be  served  on  the  reviewing 
official. 

§  1 42. 1 3    Wtiat  happens  if  a  defendant  fails 
to  file  an  answer? 

(a)  If  a  defendant  does  not  file  any 
answer  within  30  days  after  service  of 
the  complaint,  the  reviewing  official 
will  refer  the  complaint  to  the  ALJ. 

(b)  Once  the  complaint  is  referred,  the 
ALJ  will  promptly  serve  on  the 
defendant  a  notice  that  an  initial 
decision  will  be  issued. 

(c)  The  ALJ  will  assimie  the  facts 
alleged  in  the  complaint  to  be  true  and, 
if  such  facts  establish  liability  under  the 
statute,  the  AL)  will  issue  an  initial 
decision  imposing  the  maximum 
amount  of  penalties  and  assessments 
allowed  under  the  statute. 

(d)  Except  as  otherwise  provided  in 
this  section,  when  a  defendant  fails  to 
file  a  timely  answer,  the  defendant 
waives  any  right  to  further  review  of  the 
penalties  and  assessments  imposed  in 
the  initial  decision. 

(e)  The  initial  decision  becomes  final 
30  days  after  it  is  issued. 

(f)  If,  at  any  time  before  an  initial 
decision  becomes  final,  a  defendant  files 
a  motion  with  the  ALJ  asking  that  the 
case  be  reopened  and  describing  the 
extraordinary  circumstances  that 
prevented  the  defendant  from  filing  an 
answer,  the  initial  decision  will  be 


stayed  until  the  ALJ  makes  a  decision 
on  the  motion.  The  reviewing  official 
may  respond  to  the  motion. 

(gj  If,  in  his  motion  to  reopen,  a 
defendant  demonstrates  extraordinary 
circumstances  excusing  his  failure  to 
file  a  timely  answer,  the  ALJ  will 
withdraw  the  initial  decision,  and  grant 
the  defendant  an  opportunity  to  answer 
the  complaint. 

(h)  A  decision  by  the  ALJ  to  deny  a 
defendant's  motion  to  reopen  a  case  is 
not  subject  to  review  or  reconsideration. 

S 1 42. 1 4    What  happens  once  an  answer  Is 
filed? 

(a)  When  the  reviewing  official 
receives  an  answer,  he  must  file 
concurrently,  the  complaint  and  the 
answer  with  the  ALJ,  along  with  a 
designation  of  an  SB  A  representative. 

(b)  When  the  ALJ  receives  the 
complaint  and  the  answer,  the  ALJ  will 
promptly  serve  a  notice  of  oral  hearing 
upon  the  defendant  and  the 
representative  for  SBA,  in  the  same 
manner  as  the  complaint,  service  of 
vvhich  is  described  in  §  142.11.  The 
notice  of  oral  hearing  must  be  served 
within  six  years  of  the  date  on  which 
the  claim  or  statement  is  made. 

(c)  The  notice  must  include: 

(1)  The  tentative  time,  place  and 
nature  of  the  hearing; 

(2)  The  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
asserted; 

(4)  A  description  of  the  procedures  for 
the  conduct  of  the  hearing; 

(5)  The  name,  address,  and  telephone 
number  of  the  defendant's 
representative  and  the  representative  for 
SBA;  and 

(6)  Such  other  matters  as  the  ALJ 
deems  appropriate. 

Hearing  Provisions 

§  1 42. 1 5    What  kind  of  hearing  is 
conteniplated? 

The  hearing  is  a  formal  proceeding 
conducted  by  the  ALJ  during  which  a 
defendant  will  have  the  opportunity  to 
cross-examine  witnesses,  present 
testimony,  and  dispute  liabiUty. 

§142.16    At  the  hearing,  what  rights  do  the 
parties  have? 

(a)  The  parties  to  the  hearing  shall  be 
the  defendant  and  SBA.  Pursuant  to  31 
U.S.C.  3730(c)(5).  a  private  plaintiff  in 
an  action  under  the  False  Claims  Act 
may  participate  in  the  hearing  to  the 
extent  authorized  by  the  provisions  of 
that  Act. 

(b)  Each  party  has  the  right  to: 

(1)  Be  represented  by  a  representative; 


(2)  Request  a  pre-hearing  conference 
and  participate  in  any  conference  held 
by  the  ALJ; 

(3)  Conduct  discovery; 

(4)  Agree  to  stipulations  of  fact  or  law 
which  will  be  made  a  part  of  the  record; 

(5)  Present  evidence  relevant  to  the 
issues  at  the  hearing; 

(6)  Present  and  cross-examine 
witnesses; 

(7)  Present  arguments  at  the  hearing 
as  permitted  by  the  ALJ;  and 

(8)  Submit  written  briefs  and 
proposed  findings  of  fact  and 
conclusions  of  law  after  the  hearing,  as 
permitted  by  the  ALJ. 

$  1 42. 1 7    What  is  the  role  of  the  A  L J? 

An  ALJ  from  OHA  serves  as  the 
Presiding  Officer  at  all  hearings,  with 
authority  as  set  forth  in  §  134.218(b)  of 
this  chapter. 

§  1 42. 1 8    Can  the  reviewing  official  or  AU 
be  disqualified? 

(a)  A  reviewing  official  or  an  ALJ  may 
disqualify  himself  or  herself  at  any  time. 

(b)  Upon  motion  of  any  party,  the 
reviewing  official  or  ALJ  may  be 
disqualified  as  follows: 

(1)  The  motion  must  be  supported  by 
an  affidavit  containing  specific  facts 
establishing  that  personal  bias  or  other 
reason  for  disqualification  exists, 
including  the  time  and  circumstances  of 
the  discovery  of  such  facts; 

(2)  The  motion  must  be  filed  promptly 
after  discovery  of  the  grounds  for 
disqualification,  or  the  objection  will  be 
deemed  waived;  and 

(3)  The  party,  or  representative  of 
record,  must  certify  in  writing  that  the 
motion  is  made  in  good  faith. 

(c)  Once  a  motion  has  been  filed  to 
disqualify  the  reviewing  official,  the  ALJ 
will  hah  the  proceedings  until  resolving 
the  matter  of  disqualification.  If  the  ALJ 
determines  that  the  reviewing  official  is 
disqualified,  the  ALJ  will  dismiss  the 
complaint  without  prejudice.  If  the  ALJ 
disqualifies  himself  or  herself,  the  case 
will  be  promptly  reassigned  to  another 
ALJ. 

§142.19    How  are  issues  brought  to  the 
attention  of  the  A  U? 

All  applications  to  the  ALJ  for  an 
order  or  ruling  are  made  by  motion, 
stating  the  relief  sought,  the  authority 
relied  upon,  and  the  facts  alleged. 
Procedures  for  filing  motions  under  this 
section  are  governed  by  §  134.211  of  this 
chapter. 

§142.20    How  are  papers  served? 

Except  for  service  of  a  complaint  or  a 
notice  of  hearing  under  §  142.11  and 
§  142.14(b)  respectively,  service  of 
papers  must  be  made  as  prescribed  by 
§  134.204  of  this  chapter. 
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§  142.21     How  will  the  "^ear  - g  b. 
conducted  and  who  has  the  buraen  o( 
proof? 

(a)  The  ALJ  conducts  a  hearing  in 
order  to  determine  whether  a  defendant 
is  liable  for  a  civil  penalty,  assessment, 
or  both  and,  if  so.  the  appropriate 
amount  of  the  civil  penalty  and/or 
assessment.  The  hearing  will  be 
recorded  and  transcribed,  and  the 
transcript  of  testimony,  exhibits 
admitted  at  the  hearing,  and  all  papers 
and  requests  filed  in  the  proceeding 
constitute  the  record  for  a  decision  by 
the  ALJ. 

(b)  SBA  must  prove  a  defendant's 
liability  and  any  aggravating  factors  by 
a  preponderance  of  the  evidence. 

(c)  A  defendant  must  prove  any 
affirmative  defenses  and  any  mitigating 
factors  by  a  preponderance  of  the 
evidence. 

(d)  The  hearing  will  be  open  to  the 
public  unless  otherwise  ordered  by  the 
ALJ  for  good  cause  shown. 

§  142.22     How  is  evidence  oresented  at  the 
hearing? 

(a)  Witnesses  at  the  hearing  must 
testify  orally  under  oath  or  affirmation 
unless  othenvise  ordered  by  the  ALJ.  At 
the  discretion  of  the  ALJ,  testimony  may 
be  admitted  in  the  form  of  a  written 
statement  or  deposition,  a  copy  of 
which  must  be  provided  to  all  other 
parties,  along  with  the  last  known 
address  of  the  witness,  in  a  manner 
which  allows  sufficient  time  for  other 
parties  to  subpoena  the  witness  for 
cross-examination  at  the  hearing. 

(b)  The  ALJ  determines  the 
admissibility  of  evidence  in  accordance 
with  §  134.223  (a)  and  (b)  of  this 
chapter. 

§142.23    Are  there  lim;  3  sc     Dure  of 

documents  or  discovery  ? 

(a)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
review  all  non-privileged,  relevant  and 
material  documents,  records  and  other 
material  related  to  the  allegations 
contained  in  the  complaint.  After 
paying  SBA  a  reasonable  fee  for 
duplication,  the  defendant  may  obtain  a 
copy  of  the  records  described. 

(b)  Upon  written  request  to  the 
reviewing  official,  the  defendant  may 
obtain  a  copy  of  all  exculpatory 
information  in  the  possession  of  the 
reviewing  official  or  investigating 
official  relating  to  the  allegations  in  the 
complaint.  If  the  document  would 
otherwise  be  privileged,  only  the 
portion  of  the  document  containing 
exculpatory  information  must  be 
disclosed.  As  used  in  this  section,  the 
term  "information"  does  not  include 
legal  materials  such  as  statutes  or  case 
law  obtained  through  legal  research. 


(c)  The  notice  sent  to  the  Attorney 
General  from  the  reviewing  official  is 
not  discoverable  under  any 
circumstances. 

(d)  Other  discovery  is  available  only 
as  ordered  by  the  ALJ  and  includes  only 
those  methods  of  discovery  allowed  by 
§134.213  of  this  chapter. 

§  142.24    Can  witnesses  be  subpoenaed? 

A  party  seeking  the  appearance  and 
testimony  of  any  individual  or  the 
production  of  documents  or  records  at 
a  hearing  may  request  in  writing  that  the 
ALJ  issue  a  subpoena.  Any  such  request 
must  be  filed  with  the  ALJ  not  less  than 
15  days  before  the  scheduled  hearing 
date  unless  otherwise  allowed  by  the 
ALJ  for  good  cause.  A  subpoena  shall  be 
issued  by  the  ALJ  in  the  manner 
specified  by  §  134.214  of  this  chapter. 

§142  25    Can  a  party  or  witness  object  to 

a  i  SCO  very  ' 

Any  party  or  prospective  witness  may 
file  a  motion  to  quash  a  subpoena  or  to 
limit  discovery  or  the  disclosure  of 
evidence.  Motions  to  limit  discovery  or 
to  object  to  the  disclosure  of  evidence 
are  governed  by  §  134.213  of  this 
chapter.  Motions  to  limit  or  quash 
subpoenas  are  governed  by  §  134.214(d) 
of  this  chapter. 

§142  26    Can  a  party  informally  discuss 

the  cast'  wfih  the  ALJ? 

No.  Such  discussions  are  forbidden  as 
ex  parte  communications  with  the  ALJ 
as  set  forth  in  §  134.220  of  this  chapter. 
This  does  not  prohibit  a  party  from 
communicating  with  other  employees  of 
OHA  to  inquire  about  the  status  of  a 
case  or  to  ask  routine  questions 
concerning  administrative  functions  and 
procedures. 

§  142.27    Are  there  sanctions  for 
misconduct? 

The  ALJ  may  sanction  a  party  or 
representative,  as  set  forth  in  §  134.219 

of  this  chapter. 

^  T4i  28    Wjiee  is  the  hearing  held? 

The  ALJ  will  hold  the  hearing  in  any 
judicial  district  of  the  United  States: 

(a)  In  which  the  defendant  resides  or 
transacts  business;  or 

(b)  In  which  the  claim  or  statement  on 
which  liability  is  based  was  made, 
presented  or  submitted  to  SBA;  or 

(c)  As  agreed  upon  by  the  defendant 
and  the  ALJ. 

§  M2  29     Are  Witness  llsts  exchanged 
beloie  the  hearing? 

(a)  At  least  15  days  before  the  hearing 
or  at  such  other  time  as  ordered  by  the 
ALJ,  the  parties  must  exchange  witness 
lists  and  copies  of  proposed  hearing 
exhibits,  including  copies  of  any  written 


statements  or  transcripts  of  deposition 
testimony  that  the  p^y  intends  to  offer 
in  lieu  of  live  testimony. 

(b)  If  a  party  objects,  the  ALJ  will  not 
admit  into  evidence  the  testimony  of 
any  witness  whose  name  does  not 
appear  on  the  witness  list  or  any  exhibit 
not  provided  to  an  opposing  party 
unless  the  ALJ  finds  good  cause  for  the 
omission  or  concludes  that  there  is  no 
prejudice  to  the  objecting  party. 

(c)  Unless  a  party  objects  within  the 
time  set  by  the  ALJ,  documents 
exchanged  in  accordance  with  this 
section  are  deemed  to  be  authentic  for 
the  purpose  of  admissibility  at  the 
hearing. 

Decisions  and  Appeals 

§  142.30    How  is  the  case  decided? 

(a)  The  ALJ  will  issue  an  initial 
decision  based  only  on  the  record.  It 
will  contain  findings  of  fact, 
conclusions  of  law,  and  the  amount  of 
any  penalties  and  assessments  imposed. 

(b)  The  ALJ  will  serve  the  initial 
decision  on  all  parties  within  90  days 
after  close  of  the  hearing  or  expiration 
of  any  allowed  time  for  submission  of 
post-hearing  briefs.  If  the  ALJ  fails  to 
meet  this  deadline,  he  or  she  shall 
promptly  notify  the  parties  of  the  reason 
for  the  delay  and  set  a  new  deadline. 

(c)  The  findings  of  fact  must  include 
a  finding  on  each  of  the  following 
issues: 

(1)  Whether  any  one  or  more  of  the 
claims  or  statements  identified  in  the 
complaint  violate  this  part;  and 

(2)  If  the  defendant  is  Uable  for 
penalties  or  assessments,  the 
appropriate  amount  of  any  such 
penalties  or  assessments,  considering 
any  mitigating  or  aggravating  factors. 

(d)  The  initial  decision  will  include  a 
description  of  the  right  of  a  defendant 
found  liable  for  a  civil  penalty  or 
assessment  to  file  a  motion  for 
reconsideration  with  the  ALJ  or  a  notice 
of  appeal  with  the  Administrator. 

§  142.31     Can  a  party  request 
reconsideration  of  the  initial  decision? 

(a)  Any  party  may  file  a  motion  for 
reconsideration  of  the  initial  decision 
with  the  ALJ  within  20  days  of  receipt 
of  the  initial  decision.  If  the  initial 
decision  was  served  by  mail,  there  is  a 
rebuttable  presumption  that  the  initial 
decision  was  received  by  the  party  5 
days  from  the  date  of  mailing. 

(b)  A  motion  for  reconsideration  must 
be  accompanied  by  a  supporting  brief 
and  must  describe  specifically  each 
allegedly  erroneous  decision. 

(c)  Any  response  to  a  motion  for 
reconsideration  must  be  filed  within  20 
days  of  receipt  of  such  motion. 
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(d)  The  ALJ  will  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(e)  iFthe  ALI  issues  a  revised  initial 
decision  upon  motion  of  a  party,  that 
party  may  not  file  another  motion  for 
reconsideration. 

§  142.32    Wtwn  does  the  initial  decision  of 
the  ALJ  becorne  final? 

(a)  The  initial  decision  of  the  ALJ 
becomes  the  final  decision  of  SBA,  and 
shall  be  binding  on  all  parties  30  days 
after  it  is  issued,  unless  any  party  timely 
files  a  motion  for  reconsideration  or  any 
defendant  adjudged  to  have  submitted  a 
false  claim  or  statement  timely  appeals 
to  the  SBA  Administrator,  as  set  forth  in 
§142.33. 

(b)  If  the  ALJ  disposes  of  a  motion  for 
reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision,  the 
ALJ's  order  on  the  motion  for 
reconsideration  t)ecomes  the  final 
decision  of  SBA  30  days  after  the  order 
is  issued,  unless  a  defendant  adjudged 
to  have  submitted  a  false  claim  or 
statement  timely  appeals  to  the 
Administrator,  witiin  30  days  of  the 
ALJ's  order,  as  set  forth  in  §  142.33. 

§142.33    What  are  ttte  procedures  for 
appealing  the  ALJ  decision? 

(a)  .\ny  defendeuit  who  submits  a 
timely  answer  and  is  found  liable  for  a 
civil  penalty  or  assessment  in  an  initial 
decision  may  appeal  the  decision. 

fb)  The  defendant  may  file  a  notice  of 
appeal  with  the  Administrator  within  30 
days  following  issuance  of  the  initial 
decision,  serving  a  copy  of  the  notice  of 
appeal  on  all  parties  and  the  ALJ.  The 
Administrator  may  extend  this  deadline 
for  up  to  thirty  additional  days  if  an 
extension  request  is  filed  within  the 
initial  30  day  period  and  shows  good 
cause. 

(c)  The  defendant's  appeal  will  not  be 
considered  until  all  timely  motions  for 
reconsideration  have  been  resolved. 

(d)  If  a  timely  motion  for 
reconsideration  is  denied,  a  notice  of 
appeal  may  be  filed  within  30  days 
following  such  denial  or  issuance  of  a 
revised  initial  decision,  whichever 
applies. 

(e)  A  notice  of  appeal  must  be 
supported  by  a  written  brief  specifying 
why  the  initial  decision  should  be 
reversed  or  modified. 

(fl  SBA's  representative  may  file  a 
brief  in  opposition  to  the  notice  of 
appeal  within  30  days  of  receiving  the 
defendant's  notice  of  appeal  and 
supporting  brief. 

(g)  If  a  cfefendant  timely  files  a  notice 
of  appeal,  and  the  time  for  filing 
motions  for  reconsideration  has  expired, 
the  ALJ  will  forward  the  record  of  the 
proceeding  to  the  Administrator. 


§142.34    Are  there  any  limitations  on  the 
right  to  appeal  to  the  Administrator? 

(a)  A  defendant  has  no  right  to  appear 
personally,  or  through  a  representative, 
before  the  Administrator. 

(b)  There  is  no  right  to  appeal  any 
interlocutory  ruUng. 

(c)  The  Aoministrator  will  not 
consider  any  objection  or  evidence  that 
was  not  raised  before  the  ALJ  unless  the 
defendant  demonstrates  that  the  failure 
to  object  was  caused  by  extraordinary 
circumstances.  If  the  appealing 
defendant  demonstrates  to  the 
satisfaction  of  the  Administrator  that 
extraordinary  circumstances  prevented 
the  presentation  of  evidence  at  the 
hearing,  and  that  the  additional 
evidence  is  material,  the  Administrator 
may  remand  the  matter  to  the  ALJ  for 
consideration  of  the  additional 
evidence. 

§  1 42.35    How  does  the  Administrator 
dispose  of  an  appeal? 

(a)  The  Administrator  may  affirm, 
reduce,  reverse,  compromise,  remand, 
or  settle  any  penalty  or  assessment 
imposed  by  the  ALJ  in  the  initial 
decision  or  reconsideration  decision. 

(b)  The  Administrator  will  promptly 
serve  each  party  to  the  appeal  and  the 
ALJ  with  a  copy  of  his  or  her  decision. 
This  decision  must  contain  a  statement 
describing  the  right  of  any  person, 
against  whom  a  penalty  or  assessment 
has  been  made,  to  seek  judicial  review. 

§  142.36    Can  I  obtain  judicial  review? 

If  the  initial  decision  is  appealed,  the 
decision  of  the  Administrator  is  the 
final  decision  of  SBA  and  is  not  subject 
to  judicial  review  unless  the  defendant 
files  a  petition  for  judicial  review  within 
60  days  after  the  Administrator  serves 
the  defendant  with  a  copy  of  the  final 
decision. 

§  1 42.37    What  Judicial  review  is  avallat>le? 

31  U.S.C.  3805  authorizes  judicial 
review  by  the  appropriate  United  States 
District  Court  of  any  final  SBA  decision 
imposing  penalties  or  assessments,  and 
specifies  the  procedures  for  such 
review.  To  obtain  judicial  review,  a 
defendant  must  file  a  petition  in  a 
timely  fashion. 

§142.38    Can  the  administrative  complaint 
be  settled  voluntarily?  (a) 

(a)  Peulies  may  make  offers  of 
compromise  or  settlement  at  any  time. 
Any  compromise  or  settlement  must  be 
in  writing. 

(b)  The  reviewing  official  has  the 
exclusive  authority  to  compromise  or 
settle  the  case  from  the  date  on  which 
the  reviewing  official  is  permitted  to 
issue  a  complaint  until  the  ALJ  issues 
an  initial  decision. 


(cj  The  Administrator  has  exclusive 
authority  to  compromise  or  settle  the 
case  from  the  date  of  the  ALJ's  initial 
decision  until  initiation  of  any  judicial 
review  or  any  action  to  collect  the 
penalties  and  assessments. 

(d)  The  Attorney  General  has 
exclusive  authority  to  compromise  or 
settle  the  case  while  any  judicial  review 
or  any  action  to  recover  penalties  and 
assessments  is  pending. 

(e)  The  investigating  official  may 
recommend  settlement  terms  to  the 
reviewing  official,  the  Administrator,  or 
the  Attorney  General,  as  appropriate. 
The  revievdng  official  may  recommend 
settlement  terms  to  the  Administrator  or 
the  Attorney  General,  as  appropriate. 

§  142.39    How  are  civil  penalties  and 
assesantents  collected? 

31  U.S.C.  3806  and  3808(b)  authorize 
the  Attorney  General  to  bring  specific 
actions  for  collection  of  such  civil 
penalties  and  assessments  including 
administrative  offset  under  31  U.S.C. 
3716.  The  penalties  and  assessments 
may  not,  however,  be  administratively 
offset  against  an  overpayment  of  federal 
taxes  (then  or  later  owedl  to  the 
defendant  by  the  United  States. 

§  1 42.40    What  If  the  investigation  indicates 
criminal  misconduct? 

(a)  Any  investigating  official  may: 

(1)  Refer  allegations  of  criminal 
misconduct  directly  to  the  Department 
of  Justice  for  prosecution  or  for  suit 
under  the  False  Claims  Act  or  other  civil 
proceeding; 

(2)  Defer  or  postpone  a  report  or 
referral  to  the  reviewing  official  to  avoid 
interference  with  a  criminal 
investigation  or  prosecution;  or 

(3)  Issue  subpoenas  under  other 
statutory  authority. 

(b)  Nothing  in  this  part  limits  the 
requirement  that  SBA  employees  report 
suspected  violations  of  criminal  law  to 
the  SBA  Office  of  Inspector  General  or 
to  the  Attorney  General. 

§  142.41    How  does  SBA  protect  the  rights 
of  defendants? 

These  procedures  separate  the 
functions  of  the  investigating  official, 
reviewing  official,  and  the  ALJ,  each  of 
whom  report  to  a  separate 
organizational  authority  in  accordance 
with  31  U.S.C.  3801.  Except  for 
purposes  of  settlement,  or  as  a  witness 
or  a  representative  in  public 
proceedings,  no  investigating  official, 
reviewing  official,  or  SBA  employee  or 
agent  who  helps  investigate,  prepare,  or 
present  a  case  may  (in  such  case,  or  a 
factually  related  case)  participate  in  the 
initial  decision  or  the  review  of  the 
initial  decision  by  the  Administrator. 


UMI 


This  separation  of  functions  and 
organization  is  designed  to  assure  the 
independence  and  impartiality  of  each 
government  official  during  every  stage 
of  the  proceeding.  The  representative  for 
SBA  may  be  employed  in  the  offices  of 
either  the  investigating  official  or  the . 
reviewing  official. 

Dated;  January  22,  1996. 
John  T.  Spotila, 
Acting  Administrator. 
[FR  Doc.  96-1349  Filed  1-26  -96;  8:45  am] 

BILUNG  COOE  8025-01 -P 


DEPARTMFNT  OF  'TRANSPORTATION 
Federal  Awiatior  ic1■■^"■nis'^3t:o^ 
14  CFR  Part  39 


[Docket  No.  96-NM-03-AC 
39-8491;  AD  96-01-62] 


■5  •Tit"  no  men! 


Airworthiness  Directives    Airbus  Mode! 
A310  and  A300-600  Senes  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T96— 01-52  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Airbus  Model  A310  and  A300-600 
series  airplanes  by  individual  telegrams. 
Among  other  things,  this  AD  requires 
repetitive  inspections  to  ensure  correct 
synchronization  of  the  hydraulic  control 
valves  of  the  trimmable  horizontal 
stabilizer  (THS)  actuator;  replacement  of 
the  horizontal  stabilizer  actuator  motors 
with  new  or  serviceable  motors  and 
resynchronization  of  the  valves,  or 
adjustment  of  the  synchronization,  if 
necessary;  and  a  functional  test  of  the 
THS.  This  amendment  is  prompted  by 
a  report  of  desynchronization  of  the 
hydraulic  control  valves  that  direct  fluid 
to  the  horizontal  stabilizer  actuator 
motors,  which  resulted  in 
uncommanded  movement  of  the  THS. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  such 
desynchronization,  which  could  lead  to 
runaway  of  the  horizontal  stabilizer  to 
its  full  up  or  down  position,  subsequent 
reduced  maneuvering  capability,  and 
potential  pitch  upset. 

DATES:  Effective  February  5, 1996.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T96-01-52,  issued 
January  9,  1996,  which  contained  the 
requirements  of  this  amendment. 


The  incorporation  by  reference  ui 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  5, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.96-NM-03- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie, 
1  Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
IBOl  Lind  Avenue  SW.,  Renton, 
A  ashington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
<;tropt  NW  .  suite  700,  Washington,  DC. 
POR  PURTHEB  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055^056;  telephone 
(206)  227-1503;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A310  and 
A300-600  series  airplanes.  The  DGAC 
advises  that  it  recently  received  a  report 
indicating  that  uncommanded 
movement  of  the  trimmable  horizontal 
stabilizer  (THS)  occurred  on  a  Model 
A3 10  series  airplane  after  the  engine 
was  started  while  the  airplane  was  on 
the  ground.  Both  pitch  trim  levers  and 
the  autopilot  (AP)  1  tripped; 
additionally,  the  servo  control  push 
button  (P/B)  of  one  of  the  hydraulic 
systems  illuminated.  The  servo  control 
P/B  was  reset  successfully  following 
engagement  of  the  pitch  trim  and  API. 
The  crew  attempted  to  command  the 
pitch  trim  by  using  one  of  the  rocking 
switches;  however,  the  pitch  trim  and 
API  tripped  again.  Then,  without 
further  action  on  the  part  of  the  crew, 
the  pitch  trim  control  wheel  moved  to 
a  position  of  14  degrees  up  (end  of 
travel). 

During  subsequent  bench  testing  of 
the  motor  on  one  of  the  hydraulic 
systems  of  the  airplane,  the  positioning 
pin  on  the  cam  plate  was  found  to  be 
broken.  This  pin  is  not  designed  to  carry 
loads.  The  shape  of  the  pin  hole 
indicated  that  the  pin  was  bent  and 
ruptured. 


Further  investigation  revealed  that  the 
pin  rupture  was  caused  by 
desynchronization  of  the  hydraulic 
control  valves  that  direct  fluid  to  the 
horizontal  stabilizer  actuator  (HSA) 
motors.  Desynchronization  of  the 
hydraulic  control  valves  can  result  in 
one  hydraulic  motor  being  pressurized 
before  the  other.  In  this  case,  the 
nonpressurized  motor  opposes  the 
torque  of  the  motor  that  is  pressurized 
first,  which  causes  load  to  be  applied  to 
the  positioning  pin  of  the 
nonpressurized  motor.  Consequently, 
the  pin  can  rupture  due  to  fatigue.  Such 
rupturing  of  the  positioning  pin  of  one 
motor  can  result  in  jamming  of  the  THS 
actuator  and  can  contribute  to 
subsequent  failure  of  the  hydraulic 
system  of  the  other  motor. 

These  conditions,  if  not  corrected, 
could  result  in  runaway  ofthe 
horizontal  stabilizer  to  its  full  up  or 
down  position,  and  subsequent  reduced 
maneuvering  capability  and  a  potential 
pitch  upset. 

The  horizontal  stabilizer  actuator 
installed  on  Model  A310  series 
airplanes  is  similar  in  design  to  the  one 
installed  on  Model  A300-600  series 
airplanes.  Therefore,  the  FAA  finds  that 
Model  A300-600  series  airplanes  are 
subject  to  the  same  unsafe  condition 
identified  in  the  Model  A310. 

Airbus  has  issued  All  Operators  Telex 
(AOT)  27-21,  Revision  1,  dated  January 
5, 1996,  which  describes  procedures  for 
repetitive  inspections  to  ensure  correct 
synchronization  ofthe  hydraulic  control 
valves  of  the  THS  actuators; 
replacement  of  the  hydraulic  motors 
with  new  or  serviceable  motors  and 
resynchronization  of  the  valves,  or 
adjustment  ofthe  synchronization,  if 
necessary;  and  a  functional  test  of  the 
THS. 

For  airplanes  on  which  the  hydraulic 
motor  or  hydraulic  valve  block  of  the 
HSA  has  been  subject  to  previous 
maintenance  action,  the  AOT  also 
describes  procedures  for  replacement  of 
both  hydraulic  motors  of  the  HSA  with 
new  or  serviceable  motors. 

In  lieu  of  replacing  the  motors,  the 
AOT  also  describes  procedures  for 
removal  ofthe  hydraulic  motors  ofthe 
HSA,  accomplishment  of  various 
follow-on  actions,  and  repair  of  any 
discrepancy  found.  (The  follow-on 
actions  include  checking  the  motors  and 
the  cam  seats,  assembling  the  motors, 
and  metal  stamping  the  modification 
plate  ofthe  motors.) 

Additionally,  the  AOT  describes 
procedures  for  eventual  removal  of 
certain  motors  for  inspection  to  detect 
any  wear  or  damage  caused  by 
desynchronization;  and,  if  necessary, 
either  replacement  of  the  motors  with 
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new  or  serviceable  motors,  or  removal  of 
the  motors,  accomplishment  of  various 
follow-on  actions,  and  repair  of  any 
discrepancy  found. 

The  DGAC  classified  this  AOT  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  Telegraphic  AD  T96-01-52  to 
prevent  runaway  of  the  horizontal 
stabilizer  to  its  full  up  or  down  position, 
subsequent  reduced  maneuvering 
capability,  and  a  potential  pitch  upset. 
The  AD  requires  repetitive  inspections 
to  ensure  correct  synchronization  of  the 
hydraulic  control  valves  of  the  THS 
actuator:  replacement  of  the  motors  with 
new  or  serviceable  motors,  and 
resynchronization  of  the  valves  or 
adjustment  of  the  synchronization,  if 
necessary;  and  a  functional  test  of  the 
THS. 

In  addition,  for  airplanes  on  which 
the  hydraulic  motor  or  hydraulic  valve 
block  of  the  HSA  has  been  subject  to 
previous  maintenance  action,  this  AD 
requires  replacement  of  both  hydraulic 
motors  of  the  HSA  with  new  or 
serviceable  motors.  If  an  operator 
considers  that  such  maintenance  action 
would  not  have  affected  the 
synchronization  of  the  valves,  the 
operator  may  seek  approval  of  an 
alternative  method  of  compliance  with 
the  AD,  in  accordance  with  paragraph 
(c)  of  this  AD. 

In  lieu  of  replacing  the  hydraulic 
motors,  this  AD  provides  for  removal  of 
the  motors,  accomplishment  of  various 
follow-on  actions,  and  repair  of  any 
discrepancy  found. 

The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
AOT  described  previously. 

Operators  should  note  that  the  Airbus 
AOT  recommends  that,  within  one  year, 
certain  hydraulic  motors  be  removed 
and  inspected  for  wear  or  damage 
caused  by  desynchronization.  However. 


this  AD  does  not  require  such  action. 
The  FAA  may  consider  additional 
rulemaking  to  require  the  removal  and 
inspection  of  the  motors,  but  has 
determined  that  the  repetitive 
inspections  to  ensure  corret;t 
synchronization  of  the  hydraulic  control 
valves  will  maintain  an  adequate  level 
of  safety  in  the  fieet  in  the  meantime. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  January  9,  1996,  to 
all  known  U.S.  owners  and  operators  of 
Airbus  Model  A310  and  A300-«00 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  §  39. 13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

This  is  considered  tol)e  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fiight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-01-52  Airbus:  Amendment  39-9491. 
Docket  9&-NM-03-AD. 
Applicability:  Model  A3 10  and  A30O-600 
series  airplanes;  equipped  with  a  trimmable 
horizontal  stabilizer  (THS)  actuator  having 


UMI 


part  number  (P/N)  47142-201  or  P/N  47142- 
203;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  runaway  of  the  horizontal 
stabilizer  to  its  full  up  or  down  position, 
subsequent  reduced  maneuvering  capability, 
and  a  potential  pitch  upset,  accomplish  the 
following: 

(a)  Within  12  days  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  ensure 
correct  synchronization  of  the  hydraulic 
control  valves  of  the  trimmable  horizontal 
stabilizer  (THS)  actuator,  in  accordance  with 
paragraph  4.2.2.1  of  Airbus  All  Operators 
Telex  (AOT)  27-21,  Revision  1,  dated 
lanuary  5, 1996. 

(1)  if  the  actuator  is  synchronized 
correctly,  prior  to  further  flight,  perform  a 
functional  test  of  the  THS  in  accordance  with 
paragraph  4.2.2.1  of  the  AOT.  Thereafter, 
repeat  the  insp>ection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  500 
hours  time-in-service. 

(2)  If  the  actuator  is  desynchronized 
slightly,  as  specified  in  the  AOT,  prior  to 
further  flight,  adjust  the  synchronization,  and 
perform  a  functional  test  of  the  THS,  in 
accordance  with  paragraph  4.2.2.2  of  the 
AOT.  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  500  hours  time-in- 
service. 

(3)  If  the  actuator  is  desynchronized 
significantly,  as  specified  in  the  AOT.  prior 
to  further  flight,  accomplish  either  paragraph 
(a)(3)(i)  or  (a)(3)(ii)  of  this  AD.  Prior  to  further 
flight  following  the  accomplishment  of  either 
of  those  paragraphs,  adjust  the 
synchronization,  and  perform  a  functional 
test  of  the  THS,  in  accordance  with 
paragraph  4.2.2.3  of  the  AOT.  Thereafter, 
repeat  the  inspiection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  500 
hours  time- in-service. 

(i)  Remove  and  replace  the  hydraulic 
motors  of  the  horizontal  stabilizer  actuator 
(HSA)  with  new  or  serviceable  motors  in 
accordance  with  procedures  specified  in  the 
Airplane  Maintenance  Manual.  Or 

(ii)  Remove  the  hydraulic  motors  of  the 
HSA  and  perform  the  various  follow-on 
actions  specified  in  paragraph  4.2.2.4  of  the 
AOT,  in  accordance  with  that  paragraph. 


(The  follow-on  actions  include  checking  the 
motors  and  the  cam  seats,  assembling  the 
motors,  and  metal  stamping  the  modification 
plate  of  the  motors.)  If  any  discrepancy  is 
found  during  the  check,  prior  to  further 
flight,  repair  in  accordance  with  paragraph 
4.2.2.4  of  the  AOT. 

(b)  For  airplanes  on  which  any 
maintenance  action  relating  to  a  hydraulic 
motor  or  a  hydraulic  valve  block  of  the  HSA 
has  occurred  since  the  airplane  was  new: 
Within  1 2  days  after  the  effective  date  of  this 
AD,  accomplish  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Replace  both  hydraulic  motors  of  the 
HSA  with  new  or  serviceable  motors  in 
accordance  with  the  procedures  specified  in 
the  Airplane  Maintenance  Manual.  Adjust 
the  synchronization,  and  perform  a 
functional  test  of  the  THS  in  accordance  with 
paragraph  4.2.2.3  of  Airbus  AOT  27-21. 
Revision  1.  dated  January  5, 1996.  Thereafter, 
perform  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  at  intervals  not 

to  exceed  500  hours  time-in-service.  Or 

(2)  Remove  the  hydraulic  motors  of  the 
HSA  and  perform  the  various  follow-on 
actions  specified  in  paragraph  4.2.2.4  of  the 
AOT,  in  accordance  with  that  paragraph  of 
the  AOT.  Adjust  the  synchronization,  and 
perform  a  functional  test  of  the  THS  in 
accordance  with  paragraph  4.2.2.3  of  the 
AOT.  (The  follow-on  actions  include 
checking  the  motors  and  the  cam  seats, 
assembling  the  motors,  and  metal  stamping 
the  modification  plate  of  the  motors.)  If  any 
discrepancy  is  found  during  the  check,  prior 
to  further  flight,  repair  in  accordance  with 
paragraph  4.2.2.4  of  the  AOT.  Thereafter, 
perform  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  at  intervals  not 
to  exceed  500  hours  time-in-service. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  {>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  27- 
21,  Revision  1,  dated  January  5, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


RegisU  i    owu  Murth  Capitol  Street  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  5, 1996,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T96-01-52, 
issued  January  9,  1996,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  January 
12,  1996. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-591  Filed  1-26-96;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-NM-270-AD;  Amendment 
39-9495;  AD  95-26-15] 

Airworthiness  Directives;  Allied  Signal 
Commercial  Avionics  Systems  CAS-81 
Traffic  Alert  and  Collision  Avoidance 
Systems  (TCAS)  as  Installed  in,  but 
Not  Limited  to,  Various  Transport 
Category  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  ^n  airworthiness  directive  that 
was  sent  previously  by  individual 
letters  to  all  known  U.S.  owners  and 
operators  of  various  transport  category 
airplanes  equipped  with  Allied  Signal 
Commercial  Avionics  Systems  CAS-81 
TCAS.  This  amendment  is  prompted  by 
reports  of  failure  of  the  audio  output  of 
the  CAS-61  TCAS.  This  AD  requires  a 
revision  to  the  Airplane  Flight  Manual 
to  provide  the  flightcrew  with 
procedures  to  cycle  power  to  the  TCAS 
processor  via  the  circuit  breaker  or 
power  bus,  and  to  perform  a  TCAS 
functional  test  to  verify  proper 
operation  of  the  TCAS.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  that  the  flightcrew  is  advised  of 
the  potential  hazard  associated  with 
failure  of  the  audio  output  of  the  CAS- 
81  TCAS,  and  of  the  procedures 
necessary  to  address  i{. 
DATES:  Effective  February  5, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
270-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055^056. 

This  information  concerning  this 
amendment  may  be  obtained  from  or 
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examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington:  or  at  the 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
Campus  Building,  Suite  2-160,  1701 
Columbia  Avenue,  College  Park, 
Georgia. 

FOfi  FURTHER  INFORMATION  CONTACT: 
David  Gollings,  Flight  Test  Pilot. 
Systems  and  Flight  Test  Branch.  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Campus  Building, 
Suite  2-160,  1701  Columbia  Avenue. 
College  Park,  Georgia  30337-2748; 
telephone  (404)  305-7370;  fax  (404) 
305-7348, 

SUPPLEMENTARY  INFORMATION:  On 
December  26.  1995,  the  FAA  issued 
priority  letter  AD  95-26-15,  applicable 
to  Allied  Signal  Commercial  Avionics 
Systems  CAS-81  Traffic  Alert  and 
Collision  Avoidance  Systems  (TCAS) 
that  are  installed  in,  but  not  limited  to, 
various  transport  category  airplanes. 
That  action  requires  a  revision  to  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  provide  the  flightcrew  with 
procedures  to  cycle  power  to  the  TCAS 
processor  via  the  circuit  breaker  or 
power  bus,  and  to  perform  a  TCAS 
func-tional  lest  to  verify  proper 
operation  of  the  TCAS.  That  action  was 
prompted  by  reports  of  failure  of  the 
audio  output  of  the  CAS-81  TCAS. 

During  bench  testing,  the  parts 
manufacturer  identified  a  capacitor  in 
the  audio  output  circuit  that  continued 
to  build  charge  as  long  as  the  system 
was  powered.  The  capacitor  biases  the 
audio  circuit  and  causes  failure  of  the 
audio  output.  The  absence  of  audio 
output  can  occur  after  the  TCAS  has 
been  powered  without  interruption  for 
approximately  12  hours.  Power 
interrupts  (intentional  or  unintentional) 
lend  to  reheve  the  failure  condition  by 
causing  the  capacitor  to  discharge.  This 
condition,  if  not  corrected,  could  result 
in  a  critical  reduction  of  the  reliability 
of  the  CAS-81  TCAS  to  perform  its 
collision  avoidance  function. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  95-26-15 
to  ensure  that  the  flightcrew  is  advised 
of  the  potential  hazard  associated  with 
failure  of  the  audio  output  of  the  CAS- 
81  TCAS,  and  of  the  procedures 
necessary  to  address  it.  The  AD  requires 
a  revision  t,o  the  AFM  to  provide  the 
nightcrew  with  procedures  to  cycle 
power  to  the  TCAS  processor  via  the 
circuit  breaker  or  power  bus  prior  to  the 
first  flight  of  the  day,  prior  to  the 
accumulation  of  10  hours  of 
uninterrupted  power,  and  at  the  mid- 


point of  any  one  flight  scheduled  to 
exceed  10  hours.  Additionally,  the  AD 
requires  that,  prior  to  taxi  before  takeoff, 
a  functional  lest  must  be  accomplished 
to  verify  proper  operation  of  the  TCAS. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  26,  1995,  to 
all  known  U.S.  owners  and  operators  of 
various  transport  category  airplanes 
equipped  with  Allied  Signal 
Commercial  Avionics  Systems  CAS-81 
TCAS.  These  conditions  still  exist,  and 
the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-270-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


UMI 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  follov\ring  new  airworthiness 
directive: 

95-26-15  Allied  Signal  Commercial 

Avionics  Systems:  Amendment  39-9495 
Ctocket  95-NM-270-AD. 

Applicability:  All  CAS-81  Traffic  Alert  and 
Collision  Avoidance  Systems  (TCAS)  that  are 
installed  in,  but  not  limited  to,  the  following 
airplanes,  certificated  in  any  category: 
Aerospatiale  Models  ATR42  and  ATR72 

series  airplanes; 
Airbus  Industries  Models  A300,  A310.  and 

A340  series  airplanes: 
Beech  Models  1900  and  BE-65  through  -90 

(inclusive]  series  airplanes: 
Boeing  Models  727-100.  727-200.  737-200, 

737-300,  737-400,  737-500,  747-100,  747- 

200,  747-300,  747-400.  747SP,  757-200, 

767-200.  and  767-300  series  airplanes; 
Convair  Model  CV-580  airplanes; 
de  Havilland  Model  DHC-7  series  airplanes 

and  Model  DHC-8-100  airplanes: 
EMBRAER  Model  EMB-120  series  airplanes; 
Fairchild  Model  F227  airplanes: 
Fokker  Models  F28  Mark  100.  Mark  1000, 

and  Mark  4000  series  airplanes; 
General  Dynamics  Models  Convair  340  and 

440  airplanes; 
Gulfstteam  Models  G-159  and  G-IV 

airplanes; 
Lockheed  Model  L-1011  series  airplanes; 
McDonnell  Douglas  Models  DC-6-60,  DC-9- 

31.  DC-9-51,  DC-10-10.  DC-10-30,  DC- 

10-30F,  MD-11.  and  MD-80  series 

airplanes; 
Rockwell  International  NA-265-65  airplanes; 
Saab  Model  340  series  airplanes;  and 
Shorts  Model  360  series  airplanes. 

Note  1:  This  AD  applies  to,  but  is  not 
limited  to,  each  airplane  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (b) 
of  this  AD  to  request  approval  from  the  FAA. 
This  approval  may  address  either  no  action, 
if  the  current  configuration  eliminates  the 
unsafe  condition;  or  different  actions 
necessary  to  address  the  unsafe  condition 
descftbed  in  this  AD.  Such  a  request  should 
include  an  assessment  of  the  effect  of  the 
changed  configuration  on  the  unsafe 
condition  addressed  by  this  AD.  In  no  case 
does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  affected 
airplane  &Dm  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  advised  of 
the  potential  hazard  associated  with  failure 
of  the  audio  output  of  the  CAS-81  TCAS,  and 
of  the  procedures  necessary  to  address  it, 
accomplish  the  following: 

(a)  Within  3  calendar  days  after  receipt  of 
this  AD,  revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


"In  order  to  ensure  that  the  audio  output 
of  the  CAS-81  TCAS  operates  properiy, 
accomplish  the  following: 

•  Prior  to  the  first  flight  of  the  day;  prior 
to  the  accumulation  of  10  hours  of 
uninterrupted  power  and  at  the  mid-point  of 
any  one  flight  scheduled  to  exceed  10  hours: 
Cycle  the  power  to  the  TCAS  processor  via 
the  circuit  breaker  or  power  bus. 

•  Prior  to  taxi  before  takeoff:  Initiate  the 
TCAS  functional  test  in  accordance  with 
AFM  procedures  to  verify  operational 
condition  of  the  CAS-81  TCAS." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Atlanta  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
February  5,  1996. 

Issued  in  Renton,  Washington,  on  January 
22, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-1571  Filed  1-26-96;  8:45  am) 
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[Docket  No  94-ANE-36;  Amendment  39- 

9471     AD  94-11-101 

Airworthiness  D  rectives;  Curtiss- 
Wright  R1820  Senes  Reciprocating 
Engines 

agency:  hederal  Aviation 
-Administration,  DOT. 
action:  Final  rule,  request  for 
comments. 

SUMMARY:  T*-  ;^  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
94-11-10  that  was  sent  previously  to 
certain  U.S.  owmers  and  operators  of 
Curtiss-Wright  R1820  series 
reciprocating  engines,  installed  on  the 
following  U.S.  registered  aircraft: 
N313VVB,  N7044L,  N815SH,  and 
N83AW  by  individual  letters.  This  AD 
requires  engines  certified  to  operate  on 
91  octane  or  higher  avgas  to  undergo  a 
teardown  and  analytical  inspection  for 
detonation  damage,  and  engines 
certified  to  operate  on  80  octane  avgas 
to  undergo  inspection  for  evidence  of 


possible  internal  engine  damage.  This 
amendment  is  prompted  by  reports  that 
aircraft  with  certain  Curtiss-Wright 
engines  installed  were  fueled  with  a 
contaminated  fuel  mixture  between  May 
22  and  June  2, 1994,  at  Sacramento 
Executive  (SAC)  airport,  or  between 
May  18  and  June  2,  1994,  at  Sacramento 
Metro  (SMF)  airport.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  detonation  due  to  low  octane, 
which  can  result  in  severe  engine 
damage  and  subsequent  failure. 
DATES:  Effective  February  13, 1996.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  94-11-10, 
issued  on  June  23,  1994,  which 
contained  the  requirements  of  this 
amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-ANE-36,  12  New  England  Executive 
Park.  Burlington,  ?vIA  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT: 
Locke  Easton,  Aerospace  Engineer, 
Engine  and  Propeller  Standards  Staff, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park; 
telephone  (617)  238-7113,  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On  June 
23,  1994,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  94- 
11-10,  applicable  to  Curtiss-Wright 
R1820  series  reciprocating  engines, 
installed  on  the  following  U.S. 
registered  aircraft;  N313WB,  N7044L. 
N815SH,  and  N83AW,  which  requires 
teardown  and  analytical  inspection  for 
engines  certified  to  operate  on  91  or 
higher  octane  aviation  gasoline  (avgas), 
and  differential  compression  test  and 
examination  of  the  oil  filter  for  engines 
certified  to  operate  on  80  octane  avgas. 
That  action  was  prompted  by  reports  of 
reports  of  aviation  gasoline  (avgas)  being 
contaminated  by  Jet  A  fuel.  After 
investigation,  the  source  of  the 
contamination  has  been  determined  to 
be  the  refiner  of  the  avgas.  Through  its 
distribution  system,  the  refiner 
inadvertently  caused  Jet  A  fuel  to  be 
loaded  into  distribution  tanks  intended 
for  avgas.  Contaminated  avgas  from 
these  distribution  tanks  was  then 
shipped  to  local  fuel  distributors.  The 
FAA  has  determined  that  aircraft  with 
certain  Franklin  engines  installed  were 
fueled  with  this  contaminated  mixture 
between  May  22  and  June  2,  1994,  at 
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Sacramento  Executive  (SAC)  airport,  or 
between  May  18  and  June  2.  1994.  at 
Sacramento  Metro  (SMF)  airport.  The 
list  of  U.S.  registered  aircraft  specified 
in  the  applicability  paragraph  of  this  AD 
is  based  on  investigation  of  fueling 
records  secured  from  the  two  affected 
airports,  which  the  FAA  has  determined 
to  represent  the  population  of  affected 
engines.  This  condition,  if  not  corrected, 
could  result  in  detonation  due  to  low 
octane,  which  can  result  in  severe 
enmne  damage  and  subsequent  failure. 
This  AD  requires  engines  certified  to 
operate  on  91  octane  or  higher  avgas  to 
undergo  a  teardown  and  analytical 
inspection  for  detonation  damage,  and 
engines  certified  to  operate  on  80  octane 
avgas  to  undergo  inspection  for 
evidence  of  possible  internal  engine 
damage.  Engineering  analysis  of 
operating  these  engines  with  avgas 
contaminated  with  Jet  A  fuel  indicates 
that  actual  damage  to  the  engine  may 
range  from  unnoticeable  to  very  severe, 
according  to  the  duration  of  run.  engine 
power  level,  and  level  of  contamination. 
Damage  may  be  characterized  by 
increased  operating  temperatures 
resulting  in  damaged  intake  valves  and 
burned  pistons,  and  excessive  loads 
imposed  by  detonation.  Since  internal 
damage  may  not  be  assessed  by  any 
other  method,  engines  certified  to 
operate  on  91  octane  or  higher  avgas 
must  undergo  a  teardown  and  analytical 
inspection  and  any  parts  showing  signs 
of  detonation  damage  must  be  replaced. 
Investigation  revealed  the  lowest  octane 
level  of  the  contaminated  fuel  to  be  83 
octane,  therefore  engines  certified  to 
operate  on  80  octane  avgas  need  not 
undergo  a  teardown  and  analytical 
inspection  unless  evidence  of  internal 
engine  damage  is  present  by  the 
required  differential  compression  test 
and  examination  of  the  oil  filter  for 
metal  particles.  The  refiner  has  advised 
the  FAA  that  it  may  pay  for  any 
reasonable  expense  associated  with  the 
inspection  and/or  disassembly  in 
accordance  with  the  mechanic's  and 
manufacturers  recommendations. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  94-11-10 
to  prevent  detonation  due  to  low  octane. 
The  AD  requires  teardown  and 
analytical  inspection  for  engines 
certified  to  operate  on  91  or  higher 
octane  avgas.  and  differential 
compression  test  and  examination  of  the 
oil  filter  for  engines  certified  to  operate 
on  80  octane  avgas. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 


and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  June  23.  1994.  to 
certain  U.S.  owners  and  operators  of 
Curtiss-Wright  R1820  series 
reciprocating  engines,  installed  on  the 
following  U.S.  registered  aircraft: 
N313WB.  N7044L,  N815SH.  and 
N83AW.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Ck>iiunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA- public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-36."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procediu^  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101.  40113. 
44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-11-10    CurtiM-Wright:  Amendment  39- 
9471.  Docket  94-ANE-36. 

Applicability:  Curtiss-Wright  R1820  series 
reciprocating  engines,  installed  on  the 
following  U.S.  registered  aircraft:  N313WB, 
N7044L,  N815Sa  and  N83AW. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  {jerformance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (c) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
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address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detonation  due  to  low  octane, 
which  can  result  in  severe  engine  damage 
and  subsequent  failure,  accomplish  the 
following: 

(a)  For  engines  that  are  certified  to  operate 
on  only  91  or  higher  octane  aviation  gasoline 
(avgas)  within  the  next  2  hours  time  in 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD)  perform  an 
engine  teardown  and  analytical  inspection, 
and  replace  with  serviceable  parts  as 
necessary  in  accordance  with  the  applicable 
overhaul  manuals. 

(b)  For  engines  that  are  certified  to.operate 
on  80  octane  avgas,  within  the  next  2  hours 
TIS  after  the  effective  date  of  this  AD  conduct 
a  differential  compression  test  on  all 
cylinders  in  accordance  with  the  applicable 
maintenance  manuals,  and  examine  the  oil 
filter  by  cutting  the  oil  filter  ap>art  and 
spreading  the  filter  paper  out  to  look  for 
metal  particles.  If  metal  particles  are  present, 
or  if  one  or  more  cylinders  shows 
unacceptable  compression  as  specified  in  the 
applicable  maintenance  manuals,  perform  an 
engine  teardown  and  analytical  inspection, 
and  replace  with  serviceable  parts  as 
necessary  in  accordance  with  the  applicable 
overhaul  manuals. 

Note:  Additional  guidance  for  conducting 
differential  compression  tests  is  contained  in 
paragraph  692  of  Advisory  Circular  (AC)  No. 
43.13-lA.  dated  1988. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine  and 
Propeller  Standards  Staff.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  and  Propeller  Standards  Staff. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine  and 
Propeller  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
2 1 . 1 97  and  2 1 . 1 99)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective 
February  13,  1996.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  priority  letter  AD  94-11-10, 
issued  June  23, 1994,  which  contained  the 
requirements  of  this  amendment. 


Issued  in  Burlington,  Massachusetts,  on 
January  11.  1996. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  96-1411  Filed  1-26-96;  8:45  am] 
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14  CFR  Part  39 

DocKe!  Nc    -•5  ANE-70;  Amendment  39- 

54.89   AD  96^02  04] 

Airwortnmess  D  rectives;  Franklin 
Model  6A4    150   63  and  6A4-16&-B3 

Reciprocating  Enqines 

AGENCY;  hBUeidi  rvviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Franklin  Model  6A4-150- 
B3  and  6A4-165-B3  reciprocating 
engines,  installed  on  the  following  U.S. 
registered  aircraft:  N6209M,  N74231, 
and  N752C.  This  action  supersedes 
priority  letter  AD  94-14-11  that 
currently  requires  engines  certified  to 
operate  on  91  octane  or  higher  avgas  to 
undergo  a  teardown  and  analytical 
inspection  for  detonation  damage,  and 
engines  certified  to  operate  on  80  octane 
avgas  to  undergo  inspection  for 
evidence  of  possible  internal  engine 
damage.  This  action  revises  incorrect 
engine  model  numbers  listed  in  the 
priority  letter  AD.  This  amendment  is 
prompted  by  updated  information  that 
has  identified  the  correct  engine  model 
numbers.  The  actions  specified  by  this 
AD  are  intended  to  prevent  detonation 
due  to  low  octane,  which  can  result  in 
severe  engine  damage  and  subsequent 
failure'. 
DATES   Effective  February  13, 1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-70,  12  New  England  Executive 
P,irk.  Burlington.  MA  01803-5299. 
top  FURTHER  INFORMATION  CONTACT: 
Locke  Easton,  Aerospace  Engineer, 
Engine  and  Propeller  Standards  Staff, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park; 
telephone  (617)  238-7113,  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  On  June 
23,  1994,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 


letter  airworthiness  directive  (AD)  94- 
14-11,  applicable  to  Franklin  Model 
6A4-150-B3  and  6A4-165-B3 
reciprocating  engines,  installed  on  the 
following  U.S.  registered  aircraft: 
N6209M,  N74231,  and  N752C.  That 
action  requires  teardown  and  analytical 
inspection  for  engines  certified  to 
operate  on  91  or  higher  octane  aviation 
gasoline  (avgas),  and  differential 
compression  test  and  examination  of  the 
oil  filter  for  engines  certified  to  operate 
on  80  octane  avgas.  That  action  was 
prompted  by  reports  of  reports  of 
aviation  gasoline  (avgas)  being 
contaminated  by  Jet  A  fuel.  After 
investigation,  the  source  of  the 
contamination  has  been  determined  to 
be  the  refiner  of  the  avgas.  Through  its 
distribution  system,  the  refiner 
inadvertently  caused  Jet  A  fuel  to  be 
loaded  into  distribution  tanks  intended 
for  avgas.  Contaminated  avgas  from  - 
these  distribution  tanks  was  then 
shipped  to  local  fuel  distributors.  The 
FAA  has  determined  that  aircraft  with 
certain  Franklin  engines  installed  were 
fueled  with  this  contaminated  mixture 
between  May  22  and  June  2,  1994,  at 
Sacramento  Executive  (SAC)  airport,  or 
between  May  18  and  June  2,  1994,  at 
Sacramento  Metro  (SMF)  airport.  The 
list  of  U.S.  registered  aircraft  specified 
in  the  applicability  paragraph  of  this  AD 
is  based  on  investigation  of  fueling 
records  seciu^d  from  the  two  affected 
airports,  which  the  FAA  has  determined 
to  represent  the  population  of  affected 
engines.  That  condition,  if  not 
corrected,  could  result  in  detonation 
due  to  low  octane,  which  can  result  in 
severe  engine  damage  and  subsequent 
failure. 

This  AD  requires  engines  certified  to 
operate  on  91  octane  or  higher  avgas  to 
undergo  a  teardown  and  analytical 
inspection  for  detonation  damage,  and 
engines  certified  to  operate  on  80  octane 
avgas  to  undergo  inspection  for 
evidence  of  possible  internal  engine 
damage.  Engineering  analysis  of 
operating  these  engines  with  avgas 
contaminated  with  Jet  A  fuel  indicates 
that  actual  damage  to  the  engine  may 
range  from  unnoticeable  to  very  severe, 
according  to  the  duration  of  run,  engine 
power  level,  and  level  of  contamination. 
Damage  may  be  characterized  by 
increased  operating  temperatures 
resulting  in  damaged  intake  valves  and 
burned  pistons,  and  excessive  loads 
imposed  by  detonation.  Since  internal 
damage  may  not  be  assessed  by  any 
other  method,  engines  certified  to 
operate  on  91  octane  or  higher^vgas 
must  undergo  a  teardown  and  analytical 
inspection  and  any  parts  showing  signs 
of  detonation  damage  must  be  replaced. 
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Investigation  revealed  the  lowt'si  lh  idiif 
level  of  the  contaminated  fuel  to  be  83 
octane,  therefore  engines  certified  to 
operate  on  80  octane  avgas  need  not 
undergo  a  teardown  and  analytical 
inspection  unless  evidence  of  internal 
engine  damage  is  present  by  the 
required  differential  compression  test 
and  examination  of  the  oil  filter  for 
metal  particles.  The  refiner  has  advised 
the  FAA  that  it  may  pay  for  any 
reasonable  expense  associated  with  the 
inspection  and/or  disassembly  in 
accordance  with  the  mechanic's  and 
manufacturer's  recommendations. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  94-14-11  to  revise  incorrect 
engine  model  numbers  listed  in  the 
priority  letter  AD. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


>uiuiiiu>-u  m  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-70."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  lo<,ation  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101.  40113. 
44701. 

S  39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-02-04     Franklin:  Amendment  39-9489. 
Docket  No.  95-ANE-70.  Supersedes  AD 
94-14-11. 
Applicability:  Franklin  Model  6A4-150-B3 
and  6A4-165-B3  reciprocating  engines. 


installed  on  the  following  U.S.  registered 
aiiCTafl:  N6209M.  N74231,  and  N752C. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  idenUfied  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (c) 
to  request  appwova!  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously,  detonation  due  to 
low  octane,  which  can  result  in  severe  engine 
damage  and  subsequent  failure,  accomplish 
the  following: 

(a)  For  engines  that  are  certified  to  operate 
on  only  91  or  higher  octane  aviation  gasoline 
(avgas)  within  the  next  2  hours  time  in 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD)  perform  an 
engine  teardown  and  analytical  inspection, 
and  replace  with  serviceable  parts  as 
necessary  in  accordance  with  the  applicable 
overhaul  manuals. 

(b)  For  engines  that  are  certified  to  operate 
on  80  octane  avgas,  within  the  next  2  hours 
TIS  after  the  effective  date  of  this  AD  conduct 
a  differential  compression  test  on  all 
cylinders  in  accordance  with  the  applicable 
maintenance  manuals,  and  examine  the  oil 
filler  by  cutting  the  oil  filter  apart  and 
spreading  the  filter  paper  out  to  look  for 
metal  particles.  If  metal  particles  are  present, 
or  if  one  or  more  cylinders  shows 
unacceptable  compression  as  specified  in  the 
applicable  maintenance  manuals,  pierform  an 
engine  teardown  and  analytical  inspection, 
and  replace  with  serviceable  parts  as 
necessary  in  accordance  with  the  applicable 
overhaul  manuals. 

Note:  Additional  guidance  for  conducting 
differential  compression  tests  is  contained  in 
paragraph  692  of  Advisory  Circular  (AC)  No. 
43.13-lA.  dated  1988. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine  and 
Propeller  Standards  Staff.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Engine  and  Propeller  Standards  Staff. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine  and 
Propeller  Standards  Staff. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  supersedes  priority 
letter  AD  94-11-11,  issued  )une  23,  1994.= 

(f)  This  amendment  becomes  effective  on 
February  13, 1996. 

Issued  in  Burlington,  Massachusetts,  on 
January  U,  1996. 
Jay  J.  Pardee.  I 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  SerAce. 
|FR  Doc.  96-1410  Filed  1-26-96:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  95-NM-19-AD;  Amenameni 
39-9501;  AD  96-03-04] 

Airworthiness  D  fe<:iives   General 
Dynamics  (Convam  Model  240  Series 
Airplanes,  Including  Model  T   29 
(Military)  Airplanes;  Model  340  and  440 
Series  Airplanes;  and  Mode!  C   131 
(MiJitarY)  Airplanes    including  Those 
Modifiec.  for  Turbo-Propeller  Power 

agency:  hederai  AviaUon 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  various  General  Dynamics 
(Convair)  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual  to 
require  that  the  flight  crew  limit  the  flap 
settings  during  certain  icing  conditions 
and  air  temperatures.  This  amendment 
is  prompted  by  reports  indicating  that 
incidents  involving  uncommanded 
pitch  excursions  have  occurred  due  to 
ice  contaminated  tailplane  stall  (ICTS) 
that  occurred  during  or  following  flight 
in  icing  conditions.  If  flap  settings  are 
increased  for  landing  when  conditions 
for  ICT  S  are  present,  elevator  control 
could  be  affected  adversely  and  the 
airplane  could  descend  uncontrollably. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  the  flight  crew 
is  advised  of  the  potential  hazard 
related  to  intreasing  the  flap  settings 
when  conditions  for  ICTS  are  present, 
and  the  procedures  necessary  to  address 
it. 

EFFECTIVE  DATE:  February  28, 1996. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood, 
California.  i 


FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5338;  fax  (310) 
627-.5210, 

SUPPLEMENTARY  INFORMATION:  A    ' 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  various  General 
Dynamics  (Convair)  airplanes  was 
published  in  the  Federal  Register  on 
June  16,  1995  (60  FR  31648).  That  action 
proposed  to  require  revising  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  require  that  the  flight  crew 
limit  the  flap  settings  during  certain 
icing  conditions  and  air  temperatures. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  supports  the 
proposed  rule,  but  believes  that  an 
allowance  should  be  made  for  using  a 
setting  of  greater  than  flaps  30  after 
icing  conditions  have  been  encountered 
if  outside  air  temperatures  in  the 
landing  area  are  well  above  ft^ezing. 
The  commenter  indicates  that  icing 
conditions  may  be  encountered  at 
cruising  altitudes,  but  the  ground 
temperatures  could  be  much  warmer. 
The  commenter  believes  that  there  is 
virtually  no  chance  that  ice  would 
remain  on  the  tail.  From  the 
commenter's  experience,  all  ice  that  has 
collected  on  the  wing  leading  edges, 
engine  nacelles,  windscreens,  and 
windshield  wipers  will  have 
disappeared  by  the  time  the  indicating 
outside  air  temperature  has  reached  +5 
degrees  Celsius  on  descent. 

In  light  of  these  remarks,  the 
commenter  suggests  that  the  AFM 
revision  required  by  paragraph  (a)  of  the 
proposed  rule  be  reworded  as  follows: 

"Flap  selection  is  limited  to  a 
maximum  of  30  degrees  after  icing 
conditions  have  been  encountered  if  the 
indicated  OAT  on  approach  is  +5 
degrees  Celsius  or  lower;  or  if  icing 
conditions  are  anticipated  during 
approach  and  landing;  or  when  the 
outside  air  temperature  is  +5  degrees 
Celsius  or  below  and  any  visible 
moisture  is  present." 

The  FAA  does  not  concur  with  the 
commenter's  suggestion.  Operators 
cannot  generally  assume  that  accreted 
ice  will  not  be  present  on  wings  and 


tailplanes  if  the  outside  air  temperatures 
are  above  +5  degrees  Celsius  on 
approach.  Ice  sublimation,  melting,  and 
shedding  are  not  only  functions  of 
temperature,  but  also  are  dependent 
upon  other  factors  such  as  the  nature, 
size,  and  extent  of  ice  accretion; 
operation  of  ice  protection  systems:  time 
of  flight  in  temperatures  above  freezing; 
and  airplane  speed. 

The  commenter's  concern  regarding 
incurring  a  flap  extension  limitation 
after  encountering,  and  then  departing, 
icing  conditions  has  merit.  However,  the 
airplane  must  be  free  of  ice  before  the 
flaps  are  extended  to  greater  than  30 
degrees.  Since  ice  can  accrete  on 
tailplanes  with  a  small  leading  edge 
radius  when  there  is  no  evidence  of  ice 
accretion  on  the  wings,  a  method  of 
visual  inspection  of  the  wings, 
tailplanes,  and/or  proven  ice  detectors 
or  ice  evidence  probes  would  be 
necessary  to  assure  clean  surfaces. 

One  commenter  requests  that  the 
proposed  AD  be  withdrawn.  The 
commenter  states  that  the  airplane  can 
be  operated  quite  safely  within  the 
environment  to  which  it  is  certified 
when  the  anti-icing  system  is 
operational  and  functioning,  and  when 
that  system  is  used  in  the  manner  in 
which  it  was  intended. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Test  pilots  of 
Convair  Model  5800  series  airplanes 
actually  experienced  evidence  of  ice 
contaminated  tailplane  stall  (ICTS) 
during  pushover  maneuver  fiight  tests. 
(Model  5800  series  airplanes  are  similar 
to  Model  340  series  airplanes  equipped 
with  turbo-prop  engines.)  For  this 
reason  the  type  certificate  holder  agreed 
with  the  FAA  that  a  flap  extension 
restriction  during  operation  in  icing 
conditions  is  necessary.  The  specific 
flight  test  used  to  determine 
susceptibility  to  ICTS  is  a  pushover 
maneuver  to  generate  an  increased  angle 
of  attack  on  the  horizontal  tailplane. 
This  maneuver  is  performed  with  ice 
shapes  on  the  tailplane  and  flaps  in 
approach  and  landing  positions,  at 
speeds  from  near  approach  to  maximum 
for  the  configurations.  The  test 
procedure  requires  a  push  force 
throughout  the  maneuver  to  zero  load 
factor.  A  force  reversal  would  be 
indicative  of  an  elevator  hinge  moment 
reversal  caused  by  airflow  separation 
due  to  accreted  ice  and  an  increased 
angle  of  attack  due  to  pitch  rate,  and 
would  define  the  aircraft  as  susceptible 
to  ICTS.  Because  all  affected  Convair 
airplane  models  have  tailplane  designs 
that  are  similar  to  the  model  tested,  this 
AD  requires  a  flap  limitation. 

The  FAA  has  revised  this  final  rule  to 
clarify  that  the  unsafe  condition 
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specified  in  this  AD  can  uccu;  iJ  ttiti  tlap 
settings  are  increased  when  conditions 
for  ICTS  are  present. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tnere  are  approximately  282  Model 
240  series  airplanes,  including  Model 
T-29  (military)  airplanes;  Model  340 
and  440  series  airplanes;  Model  C-131 
(military)  airplanes,  and  those  models 
modified  for  turbo-propeller  power;  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  197 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  wrill  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $11,820,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


.administrator,  the  Fedeiji  .wiauDu 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-03-04    General  Dynamics  (Convair): 
Amendment  39-9501.  Docket  95-NM- 
19- AD. 

Applicability:  All  Model  240  series 
airplanes,  including  Model  T-29  (military) 
airplanes;  Model  340  and  440  series 
airplanes;  and  Model  C-131  (military) 
airplanes:  including  those  models  modified 
for  turt»-prof)eller  power  (commonly 
referred  to  as  Model  580.  600,  and  640  series 
airplanes);  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with 
increasing  the  flap  settings  when  ice 
contaminated  taiiplane  stall  (ICTS) 
conditions  are  present,  and  the  procedures 
necessary  to  address  it,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  procedures, 
which  will  limit  the  flap  settings  during 
certain  icing  conditions  and  air  temperatures. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

•FI^P  LIMITATION  IN  lONG  CONDITIONS 

Flap  selection  is  limited  to  a  maximum  of 
30  degrees  after  icing  conditions  have  been 
encountered;  or  when  icing  conditions  are 
anticipated  during  approach  and  landing;  or 
when  the  outside  air  temperature  is  +5 
degrees  Celsius  or  below  and  any  visible 
moisture  is  present." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
February  28.  1996. 


Issued  in  Renton,  Washington,  on  January 
23, 1996. 

Darreli  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  96-1517  Filed  1-26-96;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9&-CE-a8-AD;  Amendment  39- 
9500;  AD  95-24-10] 

Alrworttilness  Directives;  MIchelin 
Aircraft  Tire  Corporation  Part  Numl>er 
028-520-1  (22X5.75-12/1GPR)  Tires 
Installed  on  the  Main  Landing  Gear  of 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-24-10,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
airplanes  with  a  Michelin  Aircraft  Tire 
Corporation  part  number  (P/N)  028- 
520-1  (22x5.75-12/10PR)  tire  installed 
on  the  main  landing  gear.  This  AD 
requires  replacing  any  of  the  affected 
tires  with  an  FAA-approved  tire.  Two 
reports  of  failure  (ruptiu^)  of  the  main 
landing  gear  tire  during  landing 
operations  on  Cessna  Citation  VII 
airplanes  prompted  priority  letter  AD 
95-24-10.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of 
control  of  the  airplane  during  landing 
operations  because  of  failure  of  a  P/N 
028-520-1  (22x5.75-12/10PR)  tire. 
DATES:  Effective  February  21, 1996,  to 
all  persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  95-24-10,  issued  November 
21, 1995,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  30,  1996. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-88-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Information  that  relates  to  this  AD 
may  be  examined  at  the  Rules  Docket  at 
the  address  above,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  7th  Floor,  suite  700, 
Washington,  IX!. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Denise  Bosonetto,  Aerospace  Engineer, 


UMI 


FAA,  .Atlanta  Aircraft  Certification 
Office,  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7379;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  two  reports  of  failure 
(rupture)  of  the  main  landing  gear  tire 
during  landing  operations  on  Cessna 
Citation  VII  airplanes.  Analysis  of  these 
incidents  revealed  the  following: 
—The  tires,  P/N  028-520-1  (22x5.75- 
12/lOPR),  were  manufactured  by  the  - 
Michelin  Aircraft  Tire  Corporation 
(FAA  Manufacturing  Approval:  TSO- 
C62c); 
— The  cause  of  the  failure  is  attributed 
to  separations  that  developed  in  the 
crown  region  of  the  tire  with  the 
rubber  component  below  the  tread 
reinforcing  plies; 
— ^The  separations  are  attributed  to  low 
adhesion  caused  by  a  misplaced 
rubber  compound;  and 
— A  check  of  the  company  records 
reveals  that  a  total  of  137  tires  were 
manufactured  in  this  lot  and  the 
remaining  135  tires  could  contain  this 
same  low  adhesion  problem. 
The  P/N  028-520-1  (22x5.75-12/ 
lOPR)  tires  are  predominantly  installed 
on  Cessna  Model  650  (Citation  III,  VI, 
and  VII)  airplanes;  however,  they  could 
be  installed  on  other  airplanes. 

After  reviewing  and  examining  all 
available  information  to  the  incidents 
received  above,  the  FAA  has  determined 
that  (1)  the  remaining  135  tires 
manufactured  in  the  lot  that  could  have 
a  possible  low  adhesion  problem  should 
be  removed  from  service;  and  (2)  AD 
action  should  be  taken  to  prevent  loss 
of  control  of  the  airplane  during  landing 
operations  because  of  failure  of  a 
Michelin  Aircraft  Tire  Corporation  P/N 
028-520-1  (22x5.75-12/10PR)  tire. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  airplanes  that  are 
equipped  with  at  least  one  Michelin 
Aircraft  Tire  Corporation  P/N  028-520- 
1  (22x5.75-12/10PR)  tire  (serial 
numbers  as  referenced  in  the  actual  AD) 
installed  on  the  main  landing  gear,  the 
FAA  issued  priority  letter  AD  95-24-10 
to  require  replacing  any  of  the  affected 
tires  with  an  FAA-approved  tire. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  November  21,  1995,  to 
all  known  U.S.  operators  of  airplanes 
with  a  Michelin  Aircraft  Tire 


Corporation  F/N  028-520-1  (22x5.75- 
12/lOPR)  tires  installed  on  the  main 
landing  gear.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-88-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between.the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 


correct  an  unt>ale  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

95-24-10    Michelin  Aircraft  Corporation: 

Amendment  39-9500;  Docket  No.  95- 

CE-88-AD. 
Applicability:  Part  number  (P/N)  028-520- 
1  (22X5.75-12/10PR)  tires  with  the  following 
serial  numtiers  that  are  installed  on  the  main 
landing  gear  of,  but  not  limited  to,  Cessna 
Model  650  (Citation  III,  VI,  and  VII)  airplanes 
that  are  certificated  in  any  category: 


Serial  Nos. 

4279N00339 
4279N00342 
4279N00598 
4279N00601 
4280N00200 
4280N00204 
4280N00360 
4283N00099 
4283N00102 
4283NOO202 
4283N00455 
4284N00613 
4284N00616 
4285N00102 
4285N00105 
4285N00108 
4285N00349 
4285N00355 
4285N00609 


4279N00340 
4279N0O343 
4279N00599 
4280N00075 
4280N00201 
4280N00205 
4280N00361 
4283N00100 
4283N00200 
4283N00453 
4283N00456 
4284N00614 
4285N00100 
4285N00103 
4285N001G6 
4285N00347 
4285N00353 
4285N00356 
4286N00103 


4279N00341 
4279N00597 
4279N00600 
4280N00199 
4280N00203 
4280N00206 
4282N00352 
4283N00101 
4283N00201 
4283N00454 
4284N00612 
4284N00615 
4285N00101 
4285NO0104 
4285N00107 
4285N00348 
4285Nn0354 
4285N00608 
4286N00104 
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4286N00105 
4286N0O443 
4286N00446 
4286N00449 
4286N00601 
4286N006O4 
4286N00608 
4287N00089 
4287N00092 
4287N00095 
4287N0O357 
4287N00360 
4287N00363 
4288N00119 
4288N0O302 
4288N00305 
4290N00111 
429ON0O115 
4290N00355 
4290N00607 
4290N00610 
4291N00082 
4291N00085 
4291N00088 
4291N00273 
4291NCX)276 


4286N00106 
4286N0O444 
4286N0O447 
4286N0O450 
4286N00602 
4286N00605 
4286N00609 
4287N00090 
4287N00093 
'4287N00096 
4287N00358 
4287N00361 
4287N00364 
4288N0O120 
4288N00303 
4288N00306 
4290N00113 
4290N00116 
4290N00356 
4290N00608 
429ON0O611 
4291N00083 
4291N00086 
4291N00089 
4291N0O274 
4291N00277 


4286N00442 
4286N0O445 
4286N0O448 
4286N00600 
4286N00603 
4286N00606 
4287N00088 
4287N00091 
4287NO0O94 
4287N00097 
4287N0O359 
4287N00362 
4288N00118 
4288N00121 
4288N00304 
4288N00307 
429ON0O114 
429ON0O117 
4290N00606 
429ON0O6O9 
429ON0O612 
4291N00084 
4291N00087 
4291N0O091 
4291N0O275 
4291N00278 


4291NOO620  4291N00621 

Note  1:  This  AD  applies  to  each  tire 
identified  in  the  preceding  applicability 
provision  that  is  installed  on  an  airplane, 
regardless  of  whether  it  has  been  roodiTied, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  prior  to  further 
flight  after  the  effective  date  of  this  AD  (see 
NOTE  2),  except  to  those  operators  receiving 
this  action  by  priority  letter  issued  November 
21,  1995,  which  made  these  actions  effective 
immediately  upon  receipt. 

To  prevent  loss  of  control  of  the  airplane 
during  landing  operations  because  of  P/N 
028-520-1  (22x5.75-12/10PR)  tire  failure, 
accomplish  the  following: 

(a)  Replace  any  of  the  P/N  028-520-1 
(22x5.75-12/10PR)  tires  identified  in  the 
Applicability  section  of  this  AD  with  an 
FAA-approved  tire. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .^viation  Regulations  (14  CTR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(d)  Information  that  applies  to  this  AD  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

(e)  This  amendment  (39-9500)  becomes 
effective  on  February  21. 1996.  to  all  persons 
except  those  [jersons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
95-24-10.  issued  November  21.  1995.  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City.  Missouri,  on  January 
23.  1996. 
John  R.  Colomy, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Tkx.  96-1573  Filed  1-26-96:  8:45  am) 
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14CFRPart39 

[Docket  No.  92-ANE-32;  Amendment  39- 
9490;  AD  94-05-05  R1] 

Airworttiiness  Directives;  Teledyne 
Continental  Motors  Models  C75,  C85, 
C90,  C125,  C145.  O-200.  O-300,  and 
GO-300  Series  and  Rolls-Royce,  pic 
C90,  O-200  and  0-300  Series 
Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Teledyne  Continental 
Motors  (TCM)  Models  C75,  C85.  C90, 
C125.  C145.  O-200,  O-300.  and  GO-300 
series  reciprocating  engines,  that 
currently  requires  inspection  of  the 
cylinder  rocker  shaft  bosses  for  cracks, 
and  inspection  of  the  cylinder  rocker 
shaft  for  looseness  and  replacement,  if 
necessary,  with  a  serviceable  part.  This 
amendment  clarifies  that  the  inspection 
must  be  accomplished  at  the  next 
cylinder  removal  from  the  engine  or 
engine  overhaul,  whichever  occurs  first, 
and  adds  certain  Rolls-Royce,  pic 
engines  to  the  AD's  applicability.  This 
amendment  is  prompted  by  the  need  to 
clarify  when  the  inspection  must  be 
performed.  The  actions  specified  by  this 
AD  are  intended  to  prevent  engine 
power  loss  and  engine  failure. 
DATES:  Effective  February  13,  1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29. 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 


Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
92-ANE-32,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Certification  Office,  FAA,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue.  Suite  2-160. 
College  Park.  GA.  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  1994,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  94- 
05-05,  Amendment  39-8843  (59  FR 
10057,  March  3, 1994),  applicable  to 
Teledyne  Continental  Motors  (TCM) 
Models  C75,  C85,  C90.  Cl25,  C145.  O- 
200,  O-300,  and  GO-300  series 
reciprocating  engines,  to  require 
inspection  of  the  cylinder  rocker  shaft 
bosses  for  cracks,  and  inspection  of  the 
cylinder  rocker  shaft  for  looseness  and 
replacement,  if  necessary,  with  a 
serviceable  part.  That  action  was 
prompted  by  reports  of  cracked  or 
improperly  repaired  cylinder  rocker 
shaft  bosses.  That  condition,  if  not 
corrected,  could  result  in  engine  power 
loss  and  engine  failure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  indicating 
confusion  among  operators  as  to  when 
the  inspection  must  be  performed.  The 
FAA  has  learned  that  an  operator 
removed  a  cylinder  from  an  affected 
engine  but  did  not  do  the  inspection 
specified  by  AD  94-05-05,  claiming  that 
the  inspection  need  only  be 
accomplished  when  a  cylinder  is 
removed  for  an  overhaul,  but  not  for  a 
repair.  That  is  not  the  intent  of  the 
current  wording  of  the  AD.  The  FAA 
has  therefore  revised  the  compliance 
requirement  in  this  AD  to  state  that  the 
inspection  must  be  performed  at  the 
next  cylinder  removal  from  the  engine, 
or  engine  overhaul,  whichever  occurs 
first. 

In  addition,  the  Civil  Aviation 
Authorities  of  the  United  Kingdom  and 
Denmark  notified  the  FAA  that  the  AD 
should  apply  also  to  Rolls-Royce,  pic 
C90,  O-200  and  O-300  series 
reciprocating  engines,  as  they  were 
produced  by  Rolls-Royce,  pic  under  a 
licensing  agreement  with  TCM.  Some 
time  after  production  ceased,  continuing 
airworthiness  responsibility  reverted  to 
TCM.  The  FAA  has  therefore  added 
these  Rolls-Royce,  pic  engines  to  the 
AD's  applicability. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
tyf)e  design,  this  AD  revises  AD.94-05- 
05  to  clarify  that  the  inspection  must  be 
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accomplished  at  the  next  cylinder 
removal  from  the  engine  or  engine 
overhaul,  whichever  occurs  first,  and  to 
add  certain  Rolls-Royce,  pic  engines  to 
the  AD's  applicability. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  nile  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ANE-32."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  thfe 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  .IPl  a*;  fdllnws- 

PART  39-  -AiRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 

44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8843  (59  FR 
10057,  March  3,  1994)  and  by  adding  a 
new  airworthiness  directive, 
Amendment  39-9490,  to  read  as 
follows: 

94-05-05  Rl    Teledyne  Continental  Engines 
and  Rolls-Royce,  pic:  Amendment  39- 
9490.  Docket  92-ANE-32.  Revises  AD 
94-05-05.  Amendment  39-8843. 
Applicability:  Teledyne  Continental 
Motors  (TCM)  Model  C75.  C85.  C90,  Cl25. 
C145.  O-200. 0-300.  and  00-300  series  and 
Rolls-Royce,  pic  (R-R)  C90.  O-200  and  O- 
300  series  reciprocating  engines,  installed  on 
but  not  limited  to  American  Champion 
models  7BCM.  7CCM.  7DC.  S7DC,  S7CCM, 
7EC,  S7EC,  7FC,  7JC,  and  7ECA;  Cessna 
Models  120,  140,  150,  170,  172,  172A-H,  and 
175;  Luscombe  Models  8E,  8F,  and  T-8F: 
Maule  Models  Bee  Dee  M-4,  M-4,  M-4C,  M- 
4S.  M-4T,  M^-210,  M-4-210C,  M-4-210S, 
M-1-210T,  and  M-5-210C;  Piper  Models 
PA-18  and  PA-19:  Reims  Aviation  SA 
Models  F172D,  E,  F,  G,  H,  K;  F150G,  H,  J,  K, 
L,  M;  FA150K,  L:  FRA150L;  Swift  Models 
GC-IA  and  GC-IB:  Univair  (Erco)  Models 


415-D,  E,  and  G;  Univair  (Forney)  Models  F- 
1  and  F-IA;  Univair  (Alon)  Model  A-2  and 
Univair  (Mooney)  Model  M-10  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (d) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  &t)m  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  power  loss  and  engine 
failure,  accomplish  the  following: 

(a)  At  the  next  cylinder  removal  &t)m  the 
engine,  or  engine  overhaul,  whichever  occurs 
first,  after  the  effective  date  of  this  AD, 
inspect  the  cylinder  rocker  shaft  bosses  for 
cracks  using  one  of  the  following  methods, 
and  if  cracked  replace  with  a  serviceable 
cylinder: 

Note:  Certain  cylinder  cracks  may  be 
repaired  by  FAA-approved  repair  stations 
specifically  rated  to  do  those  repairs. 

(1)  Fluorescent  p)enetrant  inspection,  as 
follows: 

(i)  The  penetrant  shall  be  a  nontoxic, 
noncorrosive,  highly  fluorescent  liquid 
capable  of  f>enetrating  fine  discontinuities 
and,  for  aluminum  castings,  conforming  to 
Aerospace  Material  Specification  (AMS) 
3156.  If  a  darkened  enclosure  is  not  used  for 
examination,  AMS  3157  penetrant  shall  be 
used. 

(ii)  The  emulsifier  shall  be  composed  of 
suitable  oil  or  oil-like  comf)onents  together 
with  such  additives  as  are  necessary  to 
provide  a  stable,  nontoxic,  noncorrosive,  oil- 
miscible,  oil-emulsifying  solution.  Emulsifier 
shall  not  be  used  when  AMS  3156  is  used. 

(iii)  The  developer  shall  be  a  highly 
absorbent,  nonfluorescent  and  nontoxic 
powder,  capable  of  t)eing  used  dry  or  a 
similar  powder  capable  of  being  suspended 
in  water.  When  the  suspension  is  used,  the 
powder  shall  be  thoroughly  mixed  with 
water  to  a  concentration,  unless  otherwise 
permitted,  of  not  less  than  0.2  lb  per  gallon 
and  a  uniform  distribution  maintained  by 
mechanical  agitation. 

(iv)  The  penetrant,  the  emulsifier  (if  used) 
and  the  developer  shall  be  checked  as  often 
as  necessary  to  maintain  proper  control.  The 
penetrant  shall  he  discarded  if  it  shows  a 
noticeable  loss  in  penetrating  power  or 
marked  contamination  or  when  wax  t)egins  to 
form  on  the  sides  of  the  tank  and  dip  basket. 

(v)  A  darkness  booth  or  a  similar  darkness 
area  with  a  filtered  black  light  shall  be 
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provided.  The  black  light  shall  be  at  least 
equal  to  that  produced  by  a  100  watt  mercury 
vapor  projection  spot  lamp  equipped  with  a 
filter  to  transmit  wave  lengths  of  between 
3200  and  4000  Angstrom  units  and  absorb 
substantially  all  visible  light.  The  intensity  of 
the  light  at  normal  working  distance  shall  be 
as  specified  by  the  purchaser  but  in  no  case 
shall  be  lower  than  580  micro- watts  per 
square  centimeter  as  measured  with  an 
appropriate  black  light  meter. 

(vi)  All  parts  shall  be  cleaned  and  dried  in 
such  a  manner  as  to  leave  them  free  from 
grease,  oil.  soaps,  alkalis  and  other 
substances  which  would  interfere  with 
inspection.  Vapor  degreasing  is  generally 
suitable  for  this  purpose. 

(vii)  Parts  shall  be  immersed  in  the 
penetrant  or  shall  be  sprayed  or  brushed  with 
the  penetrant  and  shall  be  allowed  to  remain 
immersed  in  the  penetrant  or  to  stand  for 
sufficient  time  to  allow  satisfactory 
penetration  into  all  discontinuities.  This  time 
shall,  unless  otherwise  specified,  not  be  less 
than  5  minutes.  The  time  for  immersion  or 
standing  will  depend  upon  the  character  and 
fineness  of  the  discontinuities,  the 
effiectiveness  of  penetration  increasing  with 
time.  Parts  may  be  resprayed  or  re-immersed 
after  standing  to  increase  sensitivity  and  aid 
in  removal  of  penetrant. 

(viii)  Parts  shall  be  removed  from  the 
penetrant  and  cleaned  thoroughly  using  a 
medium  which  will  remove  penetrant  ftDm 
the  surface  of  parts;  washing  with  water  shall 
be  used  when  the  penetrant  is  water 
washable  or  when  an  emulsifying  agent  is 
applied  to  .surfaces  of  parts  to  render  the 
penetrant  water  washable.  When  emulsifiers 
are  used,  the  parts  shall  be  dipped  in  the 
emulsifier  and  removed  slowly  for  draining 
or  shall  be  sprayed  with  emulsifier  and 
drained.  Unless  otherwise  specified,  the 
combined  dipping  and  draining  time  shall  be 
t  to  5  minutes.  When  other  than  water 
washable  penetrants  are  used,  the  penetrant 
shall  be  removed  with  a  suitable  cleaner  or 
a  suitable  cleaner  and  lint-free  cloths.  During 
cleaning,  the  parts  may  be  viewed  under  a 
suitable  black  light  to  ensure  removal  of  the 
penetrant  from  the  subrace  of  the  part. 
Excessive  cleaning  which  would  remove  the 
penetrant  from  discontinuities  shall  be 
avoided. 

(ix)  When  a  wet  developer  is  used,  the 
developer  shall  be  applied  to  the  parts, 
immediately  afler  washing,  by  immersing  the 
parts  in  the  tank  containing  the  water- 
suspended  powder  or  by  spraying  or  flowing 
the  suspension  onto  the  parts.  The 
suspension  shall  be  suitably  agitated  either 
during  or  immediately  prior  to  application  to 
parts.  Immersed  parts  shall  be  removed  from 
the  wet  developer,  excess  developer  shall  be 
allowed  to  drain  off  all  {larts.  Special  care 
shall  be  taken  to  remove  excess  developer 
frttm  pockets,  recesses,  holes,  threads,  and 
comers  so  that  the  developer  will  not  mask 
indications. 

(x)  When  a  dry  developer  or  no  developer 
is  used,  the  parts  shall  be  dried  as  thoroughly 
as  possible  by  expnasure  to  clean  air.  Drying 
of  parts  may  be  accomplished  by  evaporation 
at  room  tempierature  or  by  placing  the  parts 
in  a  circulating  warm  air  oven  or  in  the  air 
stream  of  a  hot  air  dryer.  Excessive  drying 


time  or  part  temperatures  higher  than  80*  C 
(180°  F)  should  be  avoided  to  prevent 
evaporation  of  the  penetrant. 

(xi)  When  a  dry  developer  is  used,  the 
developing  powder  shall  be  applied 
uniformly  over  the  areas  of  the  parts  to  be 
inspected  by  either  dusting  or  powder-box 
immersion. 

(xri)"After  sufficient  time  has  been  allowed 
to  develop  indications,  parts  shall  be 
examined  under  a  black  light.  Examination 
shall  be  made  in  a  darkened  enclosure  unless 
AMS  3157  penetrant  is  used,  in  which  case 
examination  may  be  made  under  normal 
shop  lighting  but  shaded  from  direct 
sunlight. 

(xiii)  When  greater  sensitivity  is  desired, 
the  parts  may  be  heated  to  65-85  "C  (150- 
185  "F)  before  immersion  in  the  penetrant 
and/or  before  black  light  examination.  To 
prevent  evaporation,  preheated  parts  hall 
remain  fully  immersed  in  the  penetrant  until 
cooled. 

(xiv)  Parts  shall  be  cleaned,  as  necessary, 
to  remove  pmnetrant  and  developer. 

(xv)  Interpretation  of  the  indications 
revealed  by  this  inspection  procedure  and 
final  disposition  of  the  parts  shall  be  the 
responsibility  of  only  qualified  personnel 
having  experience  with  fluorescent  penetrant 
inspection. 

(xvil  Parts  having  discontinuities  (cracks) 
shall  be  rejected. 

(2)  Dye  penetrant  inspection,  as  follows: 

Note:  Military  SpecificaUon  MIL-I-6866 
and  American  Society  of  Testing  Materials 
specifications  ASTM  E1417-93  and  E165-9 
contain  additional  information  on  dye 
penetrant  inspection  prixresses. 

(i)  Preparation:  clean  and  dry  all  parts  in 
such  a  manner  as  to  leave  the  surfaces  free 
from  grease,  oil,  soaps,  alkalis,  and  other 
substances  which  would  interfere  with 
inspection.  Vapor  degreasing  is  generally 
suitable  for  this  purpose. 

(ii)  Penetrant  Application  Procedure:  after 
preparation,  spray  or  brush  the  parts  with  the 
penetrant,  and  allow  to  stand  for  not  less 
than  5  minutes.  The  effectiveness  of  the 
p>enetrant  increases  if  left  standing  for  a 
longer  time,  as  the  penetrant  will  reach  finer 
discontinuities. 

(iii)  Penetrant  Cleaning:  clean  the  parts 
thoroughly  using  a  medium  which  will 
remove  penetrant  from  the  surfaces  of  piarts; 
wash  with  water  when  the  penetrant  is  water 
soluble.  When  other  than  water  soluble 
penetrants  are  used,  the  penetrant  shall  be 
removed  With  a  suitable  cleaner.  Avoid 
excessive  cleaning  which  would  remove  the 
()enetrant  from  discontinuities. 

(iv)  Drying:  dry  the  parts  as  thoroughly  as 
possible.  Drying  of  parts  may  be 
accomplished  by  evaporation  at  room 
temperature  or  by  placing  the  parts  in  a 
circulating  warm  air  oven  or  in  the  air  stream 
of  a  hot  air  dryer.  Avoid  excessive  drying 
time  or  drying  temperatures  above  75  "C  (165 
"F)  to  prevent  excessive  evajxiration  of  the 
penetrant.  If  heat  is  used  for  drying  parts, 
cool  parts  to  approximately  50  "C  (120  "F) 
before  proceeding  to  the  developing 
procedure. 

(v)  Developing:  apply  the  developer  to  the 
dry  parts  as  lightly  and  as  evenly  as  possible, 
using  as  thin  a  coating  of  developer  as  is 


possible.  A  translucent  film  is  adequate.  Mix 
wet  developer  by  agitation  immediately  prior 
to  applying  it.  After  applying  the  developer, 
take  care  that  no  p>enetrant  indication  is 
disturbed  or  obliterated  in  subsequent 
handling. 

(vi)  Examination:  examine  the  developed 
penetrant  indications  in  accordance  with  the 
dye  penetrant  manufacturer's  instructions. 
Examine  parts  for  indications  of 
discontinuities  open  to  the  surface. 

(vii)  Final  cleaning:  clean  the  parts 
following  the  inspection  to  remove  jjenetrant 
and  developer. 

Note  1:  Caution:  because  of  differences 
among  penetrants,  take  care  to  ensure  that 
the  final  cleaner,  the  penetrant,  the  penetrant 
remover,  and  the  developer  are  suitable  for 
use  with  each  other. 

Note  2:  Caution:  all  penetrant  materials 
should  be  kept  as  free  from  moisture  as 
possible. 

Note  3:  Caution:  most  penetrants,  cleaning 
agents,  and  developer  suspensions  are  low 
flash  point  material;  use  caution  to  prevent 
fires. 

(3)  Etching  inspection,  as  follows: 

(i)  For  TCM  C75,  CSS,  C90,  O-200  and  R- 
R  C90  and  O-200  series  engines,  in 
accordance  with  pMragraph  13-7  of  TCM 
Overhaul  Manual  Form  X-30010,  dated 
January  1984. 

(ii)  For  TCM  C125,  C145,  O-300,  GO-300 
and  R-R  O-300  series  engines,  in  accordance 
with  paragraphs  5(b)(1),  5(b)(2),  and  5(b)(3)  of 
TCM  Overhaul  Manual  Form  X-30013,  dated 
June  1982. 

(b)  At  th^  next  cylinder  removal  from  the 
engine,  or  engine  overhaul,  whichever  occurs 
first,  after  the  effective  date  of  this  AD, 
dimensionally  insjject  cylinders  for  looseness 
of  the  rocker  shaft  in  accordance  with  page 
22,  paragraph  5,  and  Table  IX  of  TCM 
Overhaul  Manual  Form  X-30013,  dated  June 
1982,  for  TCM  C125,  C145.  O-300.  GO-300 
and  R-R  O-300  series  engines,  and  the 
dimensions  table  in  paragraph  13-8  of  TCM 
Overhaul  Manual  Form  X-30010,  dated 
January  1984,  for  TCM  C75,  C85,  C90,  O-200 
and  R-R  C90  and  O-200  series  engines;  as 
applicable. 

(1)  Cylinders  that  do  not  exhibit 
dimensional  looseness  of  the  rocker  shaft 
beyond  the  limits  specified  in  the  applicable 
TCM  overhaul  manual  may  be  returned  to 
service. 

(2)  For  cylinders  that  exhibit  dimensional 
looseness  of  the  rocker  shaft,  beyond  the 
limits  specified  in  the  applicable  TCM 
overhaul  manual,  accomplish  the  following: 

(i)  Replace  with  a  serviceable  cylinder;  or 
(ii)  Install  bushings  in  accordance  with  the 
instructions  on  page  27  of  TCM  Overhaul 
Manual.  Form  X-30013,  dated  June  1982,  for 
TCM  C125,  C145,  O-300,  GO-300  and  R-R 
O-300  series  engines;  or  the  instructions  on 
page  85  of  TCM  Overhaul  Manual,  Form  X- 
30010,  dated  January  1984,  for  TCM  models 
C75,  C85,  C90,  O-200  and  RR  C90  and  O- 
200  series  engines,  as  applicable. 

(iii)  ^fter  repairing  a  cylinder  perform  an 
additional  inspection  of  the  cylinder  rocker 
shaft  bosses  for  cracks  using  fluorescent 
penetrant,  dye  penetrant,  or  etching  methods, 
and  replace,  if  necessary,  with  a  serviceable 
cylinder. 
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(c)  Thereafter,  at  each  subsequent  cylinder 
or  engine  overhaul,  reinspect  cylinder  rocker 
bosses  and  rocker  shafts  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  This  amendment  becomes  effective  on 
February  13,  1996. 

Issued  in  Burlington,  Massachusetts,  on 
January  11, 1996.  j 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  96-1409  Filed  1-26-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-  awp  42' 

Amendment  of  CIriSsL  A  rspace; 
Phoenix,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Phoenix,  AZ. 
Additional  controlled  airspace  is 
required  for  aircraft  arriving  Phoenix 
Sky  Harbor  International  Airport.  The 
intended  effect  of  this  action  is  to 
improve  service  to  the  users  and  reduce 
controller  workload  for  those  aircraft 
inbound  to  Phoenix  Sky  Harbor 
International  Airport,  Phoenix,  AZ. 
EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  7,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  the  Class  E 
airspace  area  at  Phoenix,  AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  order. 

The  Rule 

The  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Phoenix,  AZ.  The  intended  effect 
of  this  action  is  to  provide  additional 
controlled  airspace  for  aircraft  arriving 
at  Phoenix  Sky  Harbor  International 
Airport,  Phoenix,  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71  — [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 

1063  Comp  .  p.  3B9;  14  CFR  11.69. 

« 

§  71  1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 


dated  August  17, 1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  E5  Phoenix  Sky  Harbor 
International  Airport.  AZ  [Revised] 

Phoenix  Sky  Harbor  International  AirjKjrt, 
Phoenix,  AZ 
(lat.  33°26'10"  N.  long.  112''00'34"  W) 
Williams  Gateway  Airport,  AZ 

(lat.  33°18'28"  N,  long.  lll''39'19"  W) 
Luke  AFB.  AZ 
(lat.  33''32'06"  N,  long.  112''22'59"  W) 
That  airspace  extending  upward  fttjm  700 
feet  above  the  surface  within  a  17.4-mile 
radius  of  Luke  AFB  and  within  a  17.4-mile 
radius  of  Williams  Gateway  Airport  and 
within  2  parallel  tangent  lines  connecting  the 
two  17.4-mile  radius  circles,  and  that 
airspace  northwest  of  Phoenix  Sky  Harbor 
International  Airport  bounded  by  a  line 
beginning  at  lat.  33°59'00"  N,  long. 
112''38'03"  W;  to  lat.  33''49'24"  N,  long. 
112'*25'34"  W,  thence  counterclockwise  via 
the  17.4-mile  radius  of  Luke  AFB  to  lat. 
33°42'00"  N,  long.  112°40'08"  W;  to  laL 
33''44'00"  N,  long.  112''45'03"  W;  to  lat. 
33°55'00"  N,  long.  112''45'03"  W,  to  the  point 
of  beginning.  That  airspace  extending 
upward  from  1.200  feet  atxjve  the  surface 
bounded  by  a  line  beginning  at  lat.  34°10'00" 
N,  long.  112°39'03"  W;  to  lat.  34°10'00"  N, 
long.  lll-SO'OS"  W;  to  lat.  34°00'00"N,  long. 
110''52'02"  W;  lat  32"'33'00"  N,  long. 
110''52'02"  W;  to  lat.  32°33'00"  N,  long. 
112''00'02"  W;  to  lat  32''51'00"  N,  long. 
112°37'03"  W;  to  lat  32°51'00"  N,  long. 
113''00'03"  W;  to  lat  33°19'0O"  N,  long. 
113''00'03"  W;  to  lat  33''19'00"  N,  long. 
113''10'03"  W;  to  lat.  34''00'00"  N,  long. 
113°10'03"  W;  to  lat.  34°00'00"  N,  long. 
112°52'03"  W.  thence  to  the  point  of 
beginning.  That  airspace  extending  upward 
from  5,500  feet  MSL  west  of  Phoenix  Sky 
Harbor  International  Airport  bounded  on  the 
north  by  the  south  edge  of  V-16,  on  the  east 
by  the  west  boundary  of  the  1 ,200  foot 
portion  of  the  Class  E  airspace  area;  on  the 
south  by  the  north  edge  of  V-66  and  on  the 
west  by  long.  114''00'03"  W,  excluding  that 
airspace  within  Restricted  Areas  R-2308A, 
R-2308B,  R-2308C.  and  R-2307.  That 
airspace  extending  upward  ftxjm  7.000  MSL 
bounded  on  the  north  by  lat.  34°00'00"  N.  on 
the  east  by  long.  113°10'03"  W;  on  the  south 
by  the  north"  edge  of  V-16  and  on  the  west 
by  long.  114°00'03"  W.  That  airspace 
extending  upward  from  9,500  feet  MSL 
bounded  on  the  north  by  the  south  edge  of 
V-12,  on  the  east  by  the  west  edge  of  V-327, 
on  the  south  and  southeast  by  the  north  and 
northwest  boundary  of  the  1,200  foot"' portion 
of  the  Class  E  airspace  area,  and  on  the 
southwest  by  a  line  extending  from  lat. 
34°08'48"  N,  long.  112°40'37"  W,  to  the  point 
of  intersection  on  long.  113°10'03"  W,  and 
the  south  edge  of  V-12.  That  airspace 
extending  upward  firom  10,500  feet  MSL 
bounded  on  the  north  by  the  south  edge  of 
V-1 2/264,  on  the  southeast  by  the  northwest 
edge  of  V-567  and  on  the  west  by  the  east 
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edge  of  V-327.  That  airspace  extending 
upward  from  10.500  feet  MSL  bounded  on 
the  northwest  by  the  southeast  edge  of  V- 
567,  on  the  southeast  by  the  northwest  edge 
of  V-95  and  on  the  south  by  the  north 
boundary  of  the  1 ,200  foot  portion  of  the 
Gass  E  airspace  area. 
•         •         *         •         • 

Issued  in  Los  Angeles,  California,  on 
January  12, 1996. 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division. 
Western-Pacific  Region. 
IFR  Doc.  96-1442  Filed  1-26-96;  8:45  am] 
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14CFRPart71 

[Alrspacfl  Docket  No.  95-ASO-2S1 

►^s'abllshment  of  Class  E  Airspace; 

or.drt,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes 
Class  E  airspace  at  Stuart.  FL.  GPS  RWY 
11  and  GPS  RWY  29  Standard 
Instrument  Approach  Procedures 
(SIAP's)  have  been  developed  for 
Witham  Field.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  these  SLAP's  and  for 
instrument  flight  rules  (IFRl  operations 
at  the  airport.  The  operating  status  of 
the  airport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
publication  of  these  SLAP's. 
EFFECTIVE  DATE:  0901  UTC.  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
30S-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  24,  1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Stuart.  FL  (60  FR  58020).  This  action 
will  provide  adequate  Class  E  airspace 
for  IFR  operations  at  Witham  Field. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 


Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16,  1995.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Stuart,  FL,  to  accommodate  GPS  RWY 
11  and  GPS  RWY  29  SIAP's  and  for  IFR 
operations  at  Witham  Field.  The 
operating  status  of  the  airport  will  be 
changed  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
of  these  SIAP's. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995,  and  effective 
September  16, 1995,  )i  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  FL  E5  Stuart,  FL  (New) 

Witham  Field,  FL 

(lat.  2r'10'51"  N,  long.  80''13'19"  W) 
That  airspMce  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  Witham  Field, 

•         *         •         •         • 

Issued  in  College  Park,  Georgia,  on  January 
17,1996. 
Benny  L.  McGlamery, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  96-1437  Filed  1-26-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ANM-23] 

Establishment  of  Class  E  Airspace; 
Sandpoint,  ID 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  the 
Sandpoint,  Idaho,  Class  E  airspace.  This 
action  is  necessary  to  accommodate  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Dave  Wall  Field, 
Sandpoint,  Idaho.  A  minor  correction  is 
being  made  in  the  geographic  position 
coordinates  of  Dave  Wall  Field  and 
Spokane  Fairchild  AFB,  Washington. 
Ajq  inadvertent  error  in  the  Notice  of 
Proposed  Rulemaking  is  also  corrected 
to  reflect  the  intent  to  create  a  new  Class 
E  airspace,  not  revise  an  existing  Class 
E  airspace. 

EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala,  System  Management 
Branch,  ANM-535/A,  Federal  Aviation 
Administration,  Docket  No.  95-ANM- 
23,  1601  Lind  Avenue  S.W.,  Renton, 
Washington,  98055—4056;  telephone 
number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  24,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Sandpoint,  Idaho,  to  accommodate  a 
new  GPS  SL\P  to  Dave  Wall  Field  (60 
FR  54458).  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  geographic  coordinates  for 
Spokane  Fairchild  AFB,  Washington 
and  Dave  Wall  Field,  Sandpoint,  Idaho, 
as  provided  by  the  National  Ocean 
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Service,  and  the  National  Flight  Data 
Digest  Number  237  dated  December  11, 
1995,  respectively,  are  corrected  herein. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17, 1995.  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule  | 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  establishes  Class  E 
airspace  at  Sandpoint,  Idaho.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  i 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 
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;amended; 


1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  ID  E5  Sandpoint,  ID  [New] 

Dave  Wail  Field,  Sandpoint,  ID 

(lat.  48°17'55"N,  long.  116°33'39"W) 

Spokane  Fairchild  AFB,  WA 

(lat.  47°36'54"  N,  long.  117°39'29"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8-mile  radius 
of  Dave  Wall  Field;  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
bounded  on  the  north  by  lat.  48°30'00"  N,  on 
the  east  by  the  Idaho/Montana  state 
boundary,  on  the  south  by  the  north  edge  of 
V-120,  and  on  the  west  by  the  45.3-mile 
radius  of  the  Fairchild  AFB  and  the  east  edge 
of  VI 12;  excluding  Federal  airways. 
*         *         *         «         * 

Issued  in  Seattle,  Washington,  on  January 
9, 1996 
Rj(  haril  F.  Prang, 

/i.  ii/ig  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 

(FR  Doc.  96-1441  Filed  1-26-96;  8:45  am) 
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14  CFR  Part  71 

(Airspace  DocKet  Nc    ':»5-AWP-32] 

Amendment  o'  Ciass  E  Airspace; 

Lovelock  NV:  Correct  on 

AGENCY:  Feuerai  Aviauon 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  certain 
geographic  coordinates  that  were 
inadvertently  inserted  in  the  final  rule 
that  was  published  in  the  Federal 
Register  on  January  3,  1996,  Airspace 
Docket  No.  95-AWP-32.  The  final  rule 
amends  Class  E  airspace  at  Lovelock, 
NV. 
EFFECTIVE  DATE:  0901  UTC  February  29, 

FOR  FURTHER  INFQHMATION  CONTACT: 

Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
felRphone  fniO)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

Histor\' 

Federal  Register  Document  96-58, 
Airspace  Docket  No.  95-AWP-32, 
published  on  January  3,  1996  (61  FR 
121),  revised  the  description  of  the  Class 
E  airspace  area  at  Lovelock,  NV.  An 
error  was  made  by  duplicating  the 
geographic  coordinates  for  a  portion  of 
the  airspace  description  for  the 
Lovelock,  NV,  Class  E  airspace  area. 
This  action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 


geographic  coordinates  in  a  portion  of 
the  airspace  description  for  the  Class  E 
airspace  area  at  Lovelock,  NV,  as 
published  in  the  Federal  Register  on 
January  3,  1996  (61  FR  121),  (Federal 
Register  Document  96-58),  are  corrected 
as  follows: 

§71.1    [Corrected] 

AWP  NV  E5  Lovelock,  NV  (Correctedl 

On  page  122,  column  2,  the  geographic 
coordinates  for  the  Class  E  airspace  at 
Lovelock,  NV  are  corrected  by  removing 
"(and  that  airspace  bounded  by  a  line 
beginning  at  lat.  40''23'00"  N.  long. 
118''29'00"  W;  to  lat.  40°32'00"  N,  long. 
IIB-U'DO"  W;  to  lat.  40°22'00"  N,  long. 
IIB'U'OO"  W;  to  lat.  40°18'00  "  N,  long. 
118°2300"  W,  thence  to  the  point  of 
beginning.)." 

Issued  in  Los  Angeles,  California,  on 
January  12, 1996. 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  96-1436  Filed  1-26-96;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-41] 

Establishment  of  Class  E  Airspace; 
North  Las  Vegas  Air  Terminal,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  airspace  area  at  North  Las  Vegas  Air 
Terminal,  Las  Vegas,  NV.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  12  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  operations  at  North  Las  Vegas  Air 
Terminal,  Las  Vegas,  NV. 
EFFECTIVE  DATE:  0901  UTC,  April  25, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6533. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  6,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  a  Class  E 
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airspace  area  at  North  Las  Vegas  Air 
Terminal.  Las  Vegas.  NV  (60  FR  62351). 
The  development  of  a  GPS  SL\P  at 
North  Las  Vegas  Air  Terminal  has  made 
this  action  necessary. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  Class  E  airspace  designations 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9C,  dated  August  17,  1995, 
and  effective  September  16.  1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  E  airspace 
area  at  North  Las  Vegas  Air  Terminal, 
Las  Vegas,  NV.  The  development  of  a 
CPS  SL\P  at  North  Las  Vegas  Air 
Terminal  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
RWY  12  SL\P  at  North  Las  Vegas  Air 
Terminal,  Las  Vegas,  NV. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticif>ated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 


§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
(Designations  and  Reporting  Points, 
dated  August  17.  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         «         *         • 

AWP  NV  E5  North  Las  Vegas  Air  Terminal, 
NV.  [New] 

North  Las  Vegas  Air  Terminal,  NV 
(lat.  36°12'42"N.  long.  115°11'45") 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  North  Las  Vegas  Air  Terminal. 

•  »         *         •         * 

Issued  in  Los  Angeles,  California,  on 
January  12, 1996. 
James  H.  Snow, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
(PR  Doc.  96-1443  Filed  1-26-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AEA-02] 

Revocation  of  Class  E5  Airspace; 
Farmington,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  revokes  Class 
E5  airspace  areas  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Farmington,  PA.  This  airspace 
was  established  for  a  Standard 
Instrument  Approach  Procedure  (SIAP), 
VOR  RWY  23,  serving  Nemacolin 
Airport.  This  SIAP  has  been  canceled. 
EFFECTIVE  DATE:  0901  UTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  FAA  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430:  telephone:  (718)  553-4521. 

SIA>PLEMENTARY  INFORMATION: 

History 

On  Monday,  January  30, 1995,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  revoking  the  Class  E5 
airspace  at  Farmington,  PA.  This 
airspace  extended  upward  firom  700  feet 
above  the  surface  for  a  SIAP  serving  the 
Nemacolin  Airport,  a  private  use 


airport.  The  SIAP  has  been  canceled  and 
there  are  no  other  instrument 
procediu-es  at  that  airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comment  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17,  1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
subsequently  removed  from  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace  at 
Farmington,  PA  by  revoking  the  Class 
E5  airspace  associated  with  the  former 
standard  instrument  approach 
procedure  at  Nemacolin  Airport. 

The  FAA  has  determined  that  this  ^ 

regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  1979);  and  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procediues  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— 'AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  (40103,  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
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Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points^ 
dated  August  17.  1995  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth.    , 


AEA  PA  E5    Farmington,  PA  [Removed] 

***** 

Issued  in  Jamaica,  New  York,  on  January 
12.  1996. 

John  S.  Walker, 

Manager,  Air  Traffic  Division. 

|FR  Doc.  96-1440  Filed  1-26-96;  8:45  am] 
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14  CFR  Part  71         | 

[Airspace  Docket  No.  g5-ANM-21] 

Amendment  to  Class  E  A  rspace  St. 
George,  UT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  St. 
George,  Utah,  Class  E  airspace.  This 
action  is  necessary  to  accommodate  a 
Global  Positioning  System  (GPS), 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  34  at  St. 
George  MunicipaLAirport,  St.  George, 
Utah. 

EFFECTIVE  DATE:  0901  UTC,  February  29, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala,  System  Management 
Branch,  ANM-535/A,  Federal  Aviation 
Administration,  Docket  No.  95-ANM- 
21,  1601  Lind  Avenue  S.W.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 

SUPPLEMENTARY   N^CPMA^  ON: 

History 

On  October  24,  1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at  St. 
George,  Utah,  to  accommodate  a  new 
GPS  SIAP  to  Runway  34  at  St.  George 
Municipal  Airport  (60  FR  54457). 
Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

This  action  is  the  same  as  the 
proposal  except  for  errors  (corrected 
herein)  in  geographical  coordinates  of 
the  airspace  description.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 


Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9C  dated 
August  17,  1995,  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

rtipRiiic 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  St.  George,  Utah.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

\doption  of  the  Amendment 

hi  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71  -[AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  Augu«t  17,  1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  LT  E5  St.  George,  UT  (Revised] 

St.  George  Municipal  Airport,  UT 
(lat.  37°05'29"N,  long.  113°3F35"1^ 

St.  George  VOR/DME 
(lat.  37°05'17"N,  long.  113"35'31"  W) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8.3  miles 
northeast  and  5.3  jniles  southwest  of  the  St. 
George  VOR/DME  131°  and  311°  radials 
extending  from  6.1  miles  northwest  to  16.1 
miles  southeast,  and  within  4.3  miles  each 
side  of  the  St.  George  VOR/DME  183°  radial 
extending  from  the  VOR/DME  to  13.5  miles 
south;  that  airspace  extending  upward  from 
1.200  feet  atiove  the  surface  within  the  20.1- 
mile  radius  of  the  St.  George  VOR/DME, 
extending  clockwise  from  the  058°  radial  to 
the  239°  radial,  and  within  10.1  miles  east 
and  7.4  miles  west  of  the  St.  George  VOR/ 
DME  183°  radial  extending  from  the  20.1- 
mile  radius  to  32.7  miles  south  of  the  VOR/ 
DME;  and  that  airspace  extending  upward 
from  1 ,200  feet  above  the  surface  bounded  by 
a  line  beginning  at  lat.  37°57'00"N,  long. 
114°02'00"W;  to  lat.  37°46'00"  N.  long. 
113°23'0O"  W;  to  lat.  37°38'15"  N.  long 
113°22'18"  W;  to  lat.  37°38'42"  N  long. 
113°16'48"  W;  to  lat.  37°38'20"  N,  long 
113°12'40"  W;  to  lat.  37°17'20"  N,  long. 
113°20'00"  W;  to  lat.  37°12'35"  N.  long 
113°30'20"W;  to  lat.  37°15'33"N.  long 
113°34'27"  W;  to  lat.  37"'05'40"  N,  long 
113°45'00"  W.  thence  to  the  point  of 
beginning. 
***** 

Issued  in  Seattle,  Washington,  on  January 
5.  1996. 

Richard  E.  Prang, 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
[FR  Doc.  96-1434  Filed  1-26-96;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28427;  Amdt  No.  1704] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January'  1,  1982. 
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ADDRESSES:  Avmiabihty  ut  malter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Ck)vemment  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  IX!  20591;  telephone  (202) 
267-8277, 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  or  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
docimients  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  emendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrume.it 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  cheirts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  da''s. 


Conclusion 

Th^FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  EXZ  on  December  29, 
1995, 

Thomas  C.  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 

APPROACH  prcx:edures 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31.  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LX)A,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


UMI 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

12/13«5 

12/13/95 

12/13/95  

12/13/95  

12/13«5  

12/13/95  

12/13/95  

TN 
TN 

TN 
TN 

TN 
TN 
TN 

SC 

lA 

OH 

OH 

KY 

MO 

MA 

Memphis  

Memphis  

Memphis  

Memphis  

Me'^npriiS  

Memphis  

Memphis  

Summerv'ille    

Memphis  Intl  

MemJDhis  Intl  

Memphis  Intl  

Memphis  Intl  „ 

Memphis  Intl  

Memphis  Intl  

Memphis  Intl  

FDC  5/6679 
FDC  5/6680 

FDC  5/6681 
FDC  5/6682 

FDC  5/6683 
FDC  5/6684 
FDC5/66a'> 

FDC  5/6706 
FDC  5/6715 
FDC  5^726 
FDC  5/6746 
FDC  5/6805 
FDC  5/6785 
FDC  5/6835 

ILS  RWY  18L,  AMDT7B... 

ILS   RWY   36R  CAT/III/,  AMDT 

10... 
ILS  RWY  36R  AMDT  10... 
ILS    RWY   36R/CAT    11/,   AMDT 

10... 
NDB  RWY  36R,  AMDT  7... 
RADAR-1,  AMDT37... 
DEP       PROCS/TKOF       MNMS 

12/14/95  

Summerville/Dorchester  County 

Des  Moines  Intl 

AMDT  12... 
NDB  or  GPS  RWY  5,  ORIG-A... 

12/15/95  

Des  Mci'ies   

ILS  RWY'l3L,  AMDT  6... 

12/15/95  

Wadsworth 

Wadsvoofth 

Louisville  

Kansas  City 

Wadsworth  Muni 

NDB  or  GPS  RWY  2,  AMDT  5... 

12/18/95    .. 

Wadsworth  Muni 

VOR/DME-A  AMDT  1 . . 

12/20/95   . 

Louisville  Intl-Standiford  Field  

ILS  RWY  35,  ORIG... 

12/20/95  .     .. 

Kansas  City  Intl  

ILS  RWY  19L,  ORIG-A... 

12/21/95   .     . 

Worcester 

Worcester  Muni  

VOR/DME  RWY  33,  ORIG... 

(FR  Doc.  96-1433  Filed  1-26-96;  8:45  am] 
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COMMODITY  FUTURES  TRADING 

COMMISSION 

17  CFR  Part  30 

foreign  OpUon  Transactions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTK5N:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is: 
confirming  that  the  Part  30  Order  issued 
on  February  17,  1993  (the  "Initial 
Order")  to  the  Tokyo  Grain  Exchange 
(TOE)  continues  in  effect  subsequent  to 
the  merger  on  October  1,  1993  of  the 
TGE  with  the  Tokyo  Sugar  Exchange 
(TSE)  with  the  TGE  as  the  surviving 
entity;  and  allowing  the  option  contract 
on  the  raw  sugar  futures  contract  traded 
on  TGE  to  be  offered  or  sold  to  persons 
located  in  the  United  States. 

This  Order  is  issued  pursuant  to 
Commission  rules  30.3  and  30.10,  17 
CFR  30.3  and  30.10  (1995),  which: 
granted  an  exemption  to  designated 
members  of  the  Exchange  from  the 
application  of  certain  of  the 
Commission's  foreign  futures  and 
option  rules  based  on  substituted 
compliance  with  comparable  Japanese 
regulatory  and  self-regulatory 
requirements;  and  authorized  options 
on  U.S.  soybean  futures  contracts  traded 
on  the  TGE  to  be  offered  or  sold  in  the 
United  States,  58  FR  10953  (Feb.  23, 
1993).  By  this  Order,  the  Commission 
also  acknowledges  the  substitution  of 
the  merged  TGE  as  the  party  to  several 
ongoing  information  sharing  and 
financial  intermediary  recognition 
arrangements  entered  into  with  the 
former  TGE,  the  Ministry  of  Agriculture, 
Forestry  and  Fisheries  ("MAFF")  and 


the  Commission  as  described  in  the 
Initial  Order 

EFFECTIVE  DATE:  February  28,  1996. 
FOR  FURTHER  INFORMATKJN  CONTACT:  Jane 
C.  Kang,  Esq.  or  Robert  Rosenfeld,  Esq., 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
2n=;Rl   Telephone:  (202)  418-5435. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

United  States  of  America  Before  The 
Commodity  Futures  Trading 
Commission 

Order  Pursuant  to  Commission  Rules 
30.3  and  30.10  Confinning  that  the 
Initial  Order  to  the  TGE  Continues  in 
Effect  Subsequent  to  the  Merger  of  TGE 
and  TSE  and  Permitting  Option 
Contracts  on  the  Raw  Sugar  Futures 
Contract  Traded  on  the  TGE  To  Be 
Offered  or  Sold  to  Persons  Located  in 
the  United  States  Thirty  Days  After 
Publication  of  This  Notice  in  the  Federal 
Register  Absent  Further  Notice 

In  the  Initial  Order,'  the  Commission 
exempted  certain  designated  members 
of  the  TGE  from  the  application  of 
certain  of  the  foreign  futures  and  option 
rules  based  on  substituted  compliance 
with  comparable  Japanese  regulatory 
and  self-regulatory  requirements  and 
allowed  option  contracts  on  U.S. 
soybean  futures  contracts  traded  on  the 
TGE  to  be  offered  or  sold  in  the  United 
States.^  Among  other  conditions,  the 
Initial  Order  specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 


thereunder,  *  *  *  no  offer  or  sale  of  any 
Tokyo  Grain  Exchange  option  product  in  the 
United  States  shall  be  made  until  thirty  days 
after  publication  in  the  Federal  Register  of 
notice  specifying  the  particular  option(s)  to 
be  offered  or  sold  pursuant  to  this  Order. 

On  October  1, 1993,  the  membership 
of  the  TSE  merged  with  the  TGE  with 
the  TGE  as  the  surviving  entity.  The 
merger  was  approved  by  the  MAFF,  the 
government  regulator  with  oversight 
responsibility  for  both  exchanges. 

The  Exchange  has  represented,  among 
other  things,  that  the  basis  upon  which 
the  Commission  issued  the  Initial  Order 
as  well  a§  the  terms  and  conditions  set 
forth  therein  continue  in  effect  with 
respect  to  TGE  subsequent  to  the  merger 
with  TSE.'  In  particular,  the  Exchange 
has  represented  that:  * 

(1)  the  recognition  and  continued  oversight 
by  MAFF  of  TGE  remain  unaffected  by  the 
merger; 

(2)  the  TSE  futures  and  options  which  are 
now  traded  on  the  TGE  Sugar  Market  are 
designated  and  traded  according  to  the 
requirements  of  the  Japanese  Commodity 
Exchange  Law  ("GEL"),  which  the 
Commission  considered  in  issuing  the  Initial 
Order  to  the  TGE ;  and 


I  See  58  FR  10953  (February  23,  1993). 

•'Commission  rule  30.3(a),  17  CFR  30.3(a).  makes 
it  unlawful  for  any  person  to  engage  in  the  offer  or 
sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 


'In  this  connection,  the  Initial  Order  was  issued, 
in  part,  based  on  the  Exchange's  commitment  to 
phase  in  physical  segregation  requirements  for 
customer  property.  Specifically,  a  special 
enforcement  order  issued  by  MAFF  on  December 
14,  1990  required  that  one  quarter  of  all  customer 
property  held  by  an  FCM  be  physically  segregated 
in  accordance  with  Article  92-2  of  the  GEL.  with 
an  additional  quarter  to  be  segregated  on  April  1  of 
each  subsequent  year  until  April  1, 1996,  when 
100%  of  all  customer  property  will  be  required  to 
be  segregated.  Therefore,  75%  of  customer  property 
is  currently  subject  to  physical  segregation  at  the 
TGE.  Under  the  GEL,  the  segregation  protection  is 
supplemented  by  the  Guarantee  Money  Fund,  the 
Gonunodity  Transaction  Responsible  Reserve  Fund, 
Membership  Trust  Money  and  the  Compensation 
Fund. 

••See  letter  dated  June  14,  1995  from  Seiji  Mori, 
TGE,  to  Andrea  M.  Corcoran,  Commission  and 
letters  dated  July  11  and  July  28, 1995  from  Itsuji 
Yanagisawa,  TGE,  to  ]ane  C.  Kang,  Commission. 


^ .  If-; 
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(3)  no  si^niHc^iU  rule  changes  have  been 
implemented  at  TGE  as  a  result  of  the  merger: 
the  only  modifications  made  to  date  have 
been  those  necesssuy  to  bring  futures  and 
options  contracts  traded  at  TSE  within  the 
TGE  regulatory  structure. 

In  particular,  the  TGE  has 
summarized  relevant  changes  resulting 
from  the  merger  as  follows; 

(1)  Membership.  Although  many  TSE 
members  were  also  TGE  members,  TSE  had 
an  additional  category  of  membership^ 
associate  members  who  are  p>ermitted  to 
trade  only  for  their  own  accounts  and  must 
execute  their  trades  through  a  futures 
commission  merchant  ("FCM")  member  of 
the  TGE.  Therefore.  TGE  rules  were  amended 
to  add  associate  members  to  the  existing 
regular  member  and  FCM  categories. 

(2)  Creation  of  Two  Markets.  The 
integrated,  centrally  located  TGE  marketplace 
now  consists  of  a  TGE  Agricultural  Market, 
trading  commodities  previously  associated 
with  TGE  and  a  TGE  Sugar  Market,  trading 
commodities  previously  associated  with  TSE. 

(3)  Staff.  Staff  of  the  two  exchanges  merged 
to  form  staff  of  the  TGE  to  ensure  there  is  no 
diminution  in  oversight  or  staff  expertise. 
The  38  staff  members  who  are  responsible  for 
market  surveillance  comprise  one-third  of  the 
total  Exchange  staff. 

By  letter  dated  June  14.  1995.  TGE 
requested  that  the  Commission  confirm 
that  the  Initial  Order  continues  in  effect 
relative  to  the  merged  entity  which 
came  into  existence  on  October  1.  1993 
and  supplement  the  Initial  Order 
authorizing  the  offer  and  sale  iirthe 
United  States  of  options  on  the  U.S. 
soybean  futures  contract  by  also 
authorizing  the  TGE's  option  contract 
on  the  raw  sugar  futures  contract  to  be 
offered  or  sold  to  persons  located  in  the 
United  States. ' 

Based  upon  the  foregoing,  and  subject 
to  the  terms  and  conditions  specified  in 
the  Initial  Order,  the  Commission 
hereby  publishes  this  Order  in  the 
Federal  Register  confirming  the 
continued  applicability  of  the  Initial 


Order  to  the  newly  mergeti  entity ,  TGE. 
and  allowing  the  option  contract  based 
on  the  raw  sugar  futures  contract  traded 
on  the  TGE  to  be  offered  or  sold  to 
persons  located  in  the  United  States 
thirty  days  af^er  publication  of  this 
Order  in  the  Federal  Register,  unless 
prior  to  that  date  the  Commission 
receives  any  comments  which  may 
result  in  a  determination  to  delay  the 
effective  date  of  the  Order  pending 
review  of  such  comments.  Under  such 
circumstances  the  Commission  will 
provide  notice. 

Contract  Specifications  Options  on  Raw 
Sugar  Futures  (March  1996  Contract) 

Year  Contract  Began  Trading — May 

1992 
Trading  Hours 

Morning:  Opening  Session.  9:10  a.m.- 
9:30  a.m.;  Continuous  Session  9:30 
a.m.-ll:30  a.m. 

Afternoon:  Opening  Session.  1:00 
p.m.-l:15  p.m.;  Continuous 
Session,  1:15  p.m.-3:00  p.m.; 
Closing  Session.  3:00  p.m.-3:15 
p.m. 
Contract  Unit — One  TGE  Raw  sugar 

futures  contract 
Delivery  Months — January.  March,  May, 

July,  September  and  November  within 

a  15  month  period 
Price  Quotation — Yen  per  1 ,000 

kilogram 
Minimum  Price  Fluctuation — 10  yen  per 

1,000  kilogram  (500  yen  per  contract) 
Maximum  Daily  Price  Fluctuation — 

1,000  yen  per  1.000  kilogram  with 

variable  limits  effective  under  certain 

conditions. 
Strike  Price  Increment — 1.000  yen  per 

1,000  kilogram  intervals  with  one 

strike  price  at-the-money  and 

minimum  of  three  exercise  prices 

above  and  three  below. 
Speculative  Position  Limits — None 
iMSt  Trading  Day — The  last  business 

day  3  months  prior  to  the  delivery 


month  of  the  underlying  futures 
contract. 

Expiration  Date — 3:45  p.m.  of  the  last 
trading  day 

Automatic  Exercise — None 

Exercise  Style — American  style.  The 
option  holder  shall  give  an  exercise 
notice  to  the  FCMs  by  3:30  p.m.  of 
any  business  day  up  to  the  last  trading 
day.  FCMs  and  regular  members  shall 
give  an  exercise  notice  to  the  FCMs 
from  3:00  p.m.  to  3:45  p.m.  of  any 
business  day  up  to  the  last  trading 
day.  The  Exchange  shall 
proportionally  assign  an  exercised 
position  to  the  option  writer. 

Customer  Margin — The  writer  shall 
deposit  50.000  yen  (the  half  amount 
of  the  initial  margin  of  the  underlying 
futures  contract)  plus  the  option 
premium  per  one  contract  to  FCMs. 

Commission  Fee 
New  Order.  3,000  yen  or  less  per  one 

contract 
Resale/Repurchase  (for  Uquidation), 
2.000  yen  or  less  per  one  contract. 

Note:  The  first  trading  day  of  March  1996 
contract  started  from  January  4, 1995. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options.  Foreign  tninsactions. 

Accordingly.  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  -.^^^RES  and 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4.  4c.  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2,  6, 
6c  and  12a. 

2.  Appendix  B  to  Part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  the  "Tokyo  Grain 
Exchange"  to  read  as  follows: 


APPENDIX  B.— Option  Contracts  Permitted  To  Be  Offered  or  Sold  in  the  U.S.  Pursuant  to  §  30.3(a) 

FR  date  arxj 
citation 


Exchange 


Type  of  contract 


Tokyo  Grain  Exchange  Option  Contract  on  the  Raw  Sugar  Futures  Contract 


1996; 


FR 


'The  TGE's  application  had  submitted  terms  for 
two  option  contracts  on  raw  sugar  futures  contracts. 
The  last  trading  day  for  one  of  those  contracts  was 


October  31.  1995.  Accordingly,  this  Order 
authorizes  the  one  option  contract  on  the  raw  sugar 
futures  contract  which  started  trading  on  January  1. 


1995  as  described  below  in  the  "Contract 
Specifications". 


UMI 


Issued  in  Washington,  D.C.  on  January  22, 
1996. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 
(FR  Doc.  96-1511  Filed  1-26-96;  8:45  am] 
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17  CFR  Part  33 

Deletion  of  Option  Regulation 
Requiring  That  Futures  Commssion 
Merchants  Give  Notification  ot 
Disciplinary  Actions  to  Their 
Designated  S^^  i  -  P  eg  u  i  a  to  r  y 
Organizations;  Rt^q^i.^t'on  33  4ib)(6) 

AGENCY:  Commodity  futures  Iraamg 
Commission. 

action:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
amending  17  CFR  Part  33  to  delete 
Regulation  33.4(b)(6),  under  which  a 
board  of  trade  must  adopt  rules  that 
require  each  member  futures 
commission  merchant  ("FCM")  that 
engages  in  the  offer  or  sale  of  Part  33 
option  contracts  to  give  notice  to  the 
FCM*s  designated  self-regulatory 
organization  ("DSRO")  of  any 
disciplinary  action  taken  against  the 
FCM  or  any  of  its  associated  persons  by 
the  Commission  or  by  another  self- 
regulatory  organization  ("SRO").  The 
purpose  of  this  deletion  is  to  eliminate 
unnecessary  recordkeeping 
requirements  affecting  FCMs. 
EFFECTIVE  DATE:  February  28,  1996. 
FOR  FURTHER  INFORVi'ON  CONTACT: 
Kimberly  A.  Browning,  Attorney, 
Commodity  Futures  Trading 
Commission,  Division  of  Trading  and 
Markets,  Three  Lafayette  Centre.  1155 
21  Street  NW.,  Washington.  DC  20581. 
Telephone  (202)  418-5490. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Regulation  33.4(b)(6)  is  part  of  a  group 
of  regulations  that  date  from  the 
Commission's  three-year  pilot  program, 
instituted  by  the  Commission  on 
November  3,  1981,  for  the  trading  on 
domestic  exchanges  of  options  on  non- 
agricultural  futures  <»ntracts.  The 
establishment  of  the  pilot  program  was 
the  culmination  of  a  long  history  of 
Commission  efforts  to  provide  for  the 
trading  of  commodity  options  in  a 
regulated  environment.  Subsequently, 
the  Commission  adopted  a  pilot 
program  that  expanded  the  trading  of 
options  to  non-agricultural  physical 
commodities.  47  FR  65996  (December 
22.  1982).  On  January  23.  1984,  the 
Commission  adopted  a  separate  three- 


year  pilot  program  that  expanded  the 
trading  of  options  on  futures  contracts 
to  domestic  agricultural  commodities. 
49  FR  2752.  Overall,  the  Commission 
found  that  each  pilot  program  had  been 
a  success.' 

Part  33  of  the  Commission's 
regulations  governs  domestic  exchange- 
traded  commodity  option  transactions. 
Regulation  33.4,  in  conjunction  with  the 
requirements  of  Section  5  of  the 
Commodity  Exchange  Act  ("Act"),  sets 
forth  the  requirements  which  a  board  of 
trade  must  meet  in  order  to  be 
designated  as  a  contract  market  for  the 
trading  of  option  contracts.  Part  33, 
including  Regulation  33.4,  was  adopted 
concurrently  with  the  initial 
implementation  of  the  first  pilot 
program  in  1981.  Under  Regulation 
33.4(b)(6),  a  board  of  trade  must  adopt 
rules  that  require  each  member  FCM 
which  engages  in  the  offer  or  sale  of  Part 
33  option  contracts  to  give  notice  to  the 
FCM's  DSRO  of  any  disciplinary  action 
taken  against  the  FCM  or  any  of  its 
associated  persons  by  the  Commission 
or  by  another  SRO. 

By  letter  dated  September  11,  1992, 
the  Chicago  Board  of  Trade  ("CBT") 
petitioned  the  Commission  for  deletion 
of  Regulation  33.4(b)(6).  In  support  of  its 
petition,  the  CBT  explained  that,  along 
with  other  futures  exchanges,  it  has 
joined  the  National  Futures  Association 
("NFA")  in  implementing  a  centralized 
repository  for  the  entry  of  information 
on  exchange  disciplinary  actions  the 
("NFA  Clearinghouse"). 2  The  CBT 
stated  that  it  believes  that  because  the 
NFA  Clearinghouse  includes  data  on 
Commission,  NFA  and  exchange 
disciplinary  actions,  the  reporting 
requirements  imposed  on  FCMs  by 
Regulation  33.4(b)(6)  are  now 
duplicative  and  should  be  abolished. ^ 

The  NFA  Clearinghouse  went  into 
effect  in  late  January  1991.  At  that  time, 


'  By  February  9,  1987,  the  Commission  had  made 
the  programs  permanent.  Option  trading  on  non- 
agricultural  futures  was  made  permanent  effective 
August  1.  1986.  51  FR  17464  (May  13,  1986):  51  FR 
27529  (August  1,  1986).  Option  trading  on 
agricuhural  futures  and  options  on  non-agricultural 
physicals  were  made  permanent  effective  February 
9,  1987.  52  FR  777  (January  9,  1987). 

^  For  background  on  the  NFA  Clearinghouse,  see 
generally  58  FR  4949  (January  19,  1993). 

^  It  should  be  noted  that  on  September  4,  1992, 
the  Commission  proposed  the  deletion  of  two  other 
provisions  in  Regulation  33.4:  Regulation 
33.4(b)(4)(iii)  and  Regulation  33.4(b)(8).  57  FR 
40626.  On  December  14. 1992.  the  deletion  of  these 
two  regulations  became  final.  See  57  FR  58976. 
Under  these  regulations,  boards  of  trade  designated 
as  contract  markets  for  options  were  required  to 
adopt  rules  requiring  meml>er  FCMs  that  engaged  in 
the  offer  or  sale  of  commodity  options  regulated 
under  Part  33  to  send  copies  of  customer 
complaints,  the  record  of  the  final  disposition 
thereof,  and  copies  of  all  promotional  material  to 
the  member's  DSRO. 


several  exchanges  began  to  file  their 
disciplinary  action  data  electronically 
into  the  NFA  Clearinghouse  database 
through  what  the  NFA  refers  to  as  the 
exchange  disciplinary  action  portion  for 
the  NFA  Clearinghouse.  The  NFA 
Clearinghouse,  which  the  exchanges 
have  entered  into  voluntarily,  permits 
the  Commission  and  the  exchanges  to 
enter  and  review  disciplinary  action 
data,  including  disciplinary  actions 
taken  against  an  FCM  or  any  of  its 
associated  persons  by  the  Commission 
or  by  another  SRO,  via  computer 
terminals  at  their  respective  locations.* 

II.  Proposed  Rule 

On  January  19, 1993,  the 
Commission's  proposal  to  delete 
Regulation  33.4(b)(6)  was  published  in 
the  Federal  Register  (58  FR  4948).  This 
proposal  was  made  in  response  to  the 
CBT's  September  11,  1992  petition  for 
deletion  of  Regulation  33.4(b)(6).  The 
Commission  stated  that  the  NFA 
Clearinghouse  appeared  to  satisfy  the 
objective  of  Regulation  33.4(b)(6)  by 
providing  a  repository  for,  among  other 
things,  exchange  disciplinary  actions.  In 
making  the  proposal  to  delete 
Regulation  33.4(b)(6),  the  Commission 
stated  that  before  it  approved  final 
deletion  of  the  regulation,  it  intended  to 
examine  exchange  and  NFA  refinements 
to  the  operation  of  the  NFA 
Clearinghouse  to  determine  whether  the 
system  would  serve  the  purpose  of 
Regulation  33.4(b)(6). 

III.  Comments  Received 

The  Commission  received  one 
comment  letter,  from  the  NFA,  that 
supported  the  proposed  deletion  of 
Regulation  33.4(b)(6l.  The  NFA 
commented  that  it  believes  that 
Regulation  33.4(b)(6)  places  an 
unnecessary  regulatory  burden  upon 
FCMs  because  the  Commission, 
members  of  the  public,  and  any  DSRO 
may  already  obtain  disciplinary 
information,  without  an  FCM's  specific 
disclosure,  by  accessing  the  NFA 
Clearinghouse. 

IV.  Final  Rule 

Commission  staff  has  been  monitoring 
each  exchange's  use  of  the  NFA 
Clearinghouse.  Since  August  1991,  the 
majority  of  the  exchanges  have  been 


*  Currently,  the  exchanges  are  required  to  submit 
hardcopy  notices  of  disciplinary  actions  to  the 
Commission  pursuant  to  Regulation  9.11. 
Ultimately,  however,  it  is  anticipated  that  data  will 
■be  entered  into  the  NFA  Clearinghouse  in  lieu  of 
filing  hardcopy  notices.  Until  the  Commission 
permits  such  data  entry  directly  into  the  NFA 
Clearinghouse,  in  lieu  of  such  filings,  exchanges 
must  continue  to  file  hardcopy  notices  with  the 
Commission  within  the  30-day  requirement  of 
Regulation  9.11. 
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electronically  filing  their  respective 
disciplinary  actions  into  the  NFA 
Clearinghouse  in  an  accurate  and  timely 
manner,  including  disciplinary  actions 
taken  against  an  PCM  or  any  of  its 
associated  persons  by  the  Commission 
or  by  another  SRO,  thus  satisfying  the 
purpose  of  Regulation  33.4(b)(6). 
Typically,  exchanges  enter  directly  or 
with  the  assistance  of  NFA.  disciplinary 
action  data  into  the  NFA  Clearinghouse 
in  an  accurate  and  timely  manner.' 

The  disciplinary  action  data  that  the 
exchanges  have  agreed  to  enter  into  the 
NFA  Clearinghouse  by  the  NFA  and  that 
are  being  entered  include:  (1)  The 
respondent's  name;  (2)  the  rule  number 
violated  and  a  description  of  the  rule; 
(3)  which  of  the  ten  uniform  categories 
of  rule  violations  adopted  by  the  Joint 
Compliance  Committee  ("JCC"),* 
applies  to  the  disciplinary  action; '  (4) 
the  date  of  the  violation;  (5)  the  effective 
date  of  the  disciplinary  action;  (6)  the 
sanction  or  penalty  imposed  on  the 
named  respondent;  (7)  the  name  of  the 
exchange  committee  that  imposed  the 
sanction;  and  (8)  whether  the  offense 
cited  is  one  that  renders  the  named 
resfMjndent  ineligible  from  serving  on  an 
exchange  disciplinary  committee, 
oversight  panel,  arbitration  panel  or 
governing  board  under  the  requirements 
of  Commission  Regulation  1.63.* 


'The  Commission's  deletion  of  the  reporting 
requirement  is  ba.fed,  in  part,  on  the  existence  of 
the  NFA  Clearinghouse  which  provides  an  adequate 
substitute  mechanism  by  which  SROs  may  obtain 
disciplinary  information.  Should  there  be  any 
material  changes  in  the  operation  of  the  ^4FA 
Clearinghouse.  theCommiiision  would  necessarily 
evaluate  the  need  for  any  supplementary  reporting 
requirements. 

■The  ICC  was  formed  in  May  1969  and  consists 
of  senior  compliance  officials  from  each  exchange 
and  the  NFA.  Commission  staff  is  present  at  each 
meeting  as  observers.  The  )CC  was  established  to 
aid  the  development  of  improved  compliance 
systems  through  joint  exchange  efforts  and 
information  sharing  among  the  self-regulators.  In 
addition,  the  |CC  has  undertaken  efforts  to  enhance 
exchange  compliance  with  Commission  regulations 
by  developing  uniform  standards  and  definitions 
where  appropriate. 

'The  ten  uniform  categories  of  rule  violations 
adopted  by  the  )CC  include:  trade  practice,  sales 
practice,  speculative  position  limits,  financial, 
Tmancial  and  position  reporting,  floor 
recordkeeping,  office  recordkeeping,  registration, 
decorum  and  attire,  and  general  conduct. 

■Commission  Regulation  1.63  prohibits  an 
individual  from  serving  on  exchange  disciplinary 
committees,  oversight  panels,  arbitration  panels  or 
governing  boards  who,  among  other  things,  was 
found  within  the  prior  three  years  by  a  final 
decision  of  a  SRO.  an  administrative  law  judge,  a 
court  of  competent  jurisdiction  or  the  Commission 
to  have  committed  a  disciplinary  offense  or  who 
currently  is  subject  to  an  agreement  with  the 
Commission  or  any  SRO  not  to  apply  for 
registration  with  the  Commission  or  membership  in 
any  SRO.  For  a  complete  listing  of  the  conditions 
under  Commission  Regulation  1.63  that  prohibit  an 
individual  from  serving  on  such  exchange 
committees,  panels,  or  boards,  see  55  FR  7884 
(March  6.  1990). 


In  addition,  on  March  15, 1995,  the 
Commission  advised  the  JCC  that  the 
Clearinghouse  must  include  exchange 
membership  denial  actions  and 
requested  that  the  exchange  enter  into 
the  Clearinghouse  all  membership 
denial  actions  from  January  1990  to  the 
present  to  bring  the  Clearinghouse  up- 
to-date.  Currently,  the  exchanges  are 
entering  such  data  into  the 
Clearinghouse. 

V.  Conclusion 

The  Commission  believes  that, 
consistent  with  the  other  deletions 
made  of  Regulation  33.4(b)(4)(iii)  and 
Regulation  33.4(b)(8),  the  requirements 
set  forth  in  Regulation  33.4(b)(6)  also 
should  be  deleted.  The  Commission  also 
believes  that  the  NFA  Clearinghouse 
satisfies  the  objective  of  Regulation 
33.4(b)(6)  by  providing  an  adequate 
repository  for,  among  other  things, 
exchange  disciplinary  actions.  The 
Commission  no  longer  believes  that  it  is 
necessary  for  FCMs  that  engage  in  the 
offer  or  sale  of  Fart  33  option  contracts 
to  give  notice  to  the  FCM's  DSRO  of  any 
disciplinary  action  taken  against  the 
FCM  or  any  of  its  associated  persons  by 
the  Commission  or  by  another  SRO. 
Accordingly,  the  Commission  amends 
17  CFR  Fart  33  by  deleting  Regulation 
33.4(b)(6). 

VI.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
5  U.S.C.  601  et  seq.,  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  Commission  previously 
has  established  that  contract  markets 
and  FCMs  are  not  "small  entities"  for 
purposes  of  the  RFA.  47  FR  18618- 
18621  (April  30,  1982).  This  deletion  to 
Part  33  will  permit  contract  markets  to 
delete  rules  affecting  FCMs  and  thereby 
relieve  them  of  that  requirement. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
C'PRA")  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  previously  submitted  this 
rule  in  proposed  form  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
("OMB").  The  OMB  approved  the 
collection  of  information  associated 
with  this  rule  on  October  2,  1991  and 
assigned  OMB  control  number  3038- 
0007  to  the  rule.  While  this  rule  has  no 


burden,  the  group  of  rules  of  which  this 
is  a  part  has  the  following  burden: 

Average  burden  hours  per  response 50.32. 

Number  of  resfxjndents 190,19.7. 

Frequency  of  response on  occasion. 

Copies  of  the  OMB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  the  Office  of  Management 
and  Budget,  Room  3220,  NEOB 
Washington,  DC.  (202)  395-7340. 

List  of  Subjects  in  17  CFR  Part  33 

Regulation  of  domestic  exchange- 
traded  commodity  option  transactions. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Act  and,  in  particular,  section  4(b) 
of  the  Act,  the  Commission  proposes  to 
amend  Part  33  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a,  4,  6,  6a,  6b,  6e, 
6f,  6g,  6i,  6j,  6k,  6l,  6m.  6n,  6o,  7,  7a,  7b,  8, 
9, 11, 12a,  13a-l,  13b,  19,  and  21,  unless 
otherwise  noted. 

§33.4    [Amended] 

2.  Section  33.4(b)(6)  is  removed. 

Issued  in  Washington,  DC,  January  23, 
1996  by  the  Commodity  Futures  Trading 
Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  96-1509  Filed  1-26-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[SO-001;  FRL-5406-1] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permits  Program;  State  of 
South  Dakota 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  full  approval. 

s 

summary:  The  EPA  is  promulgating  final 
full  approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of  South 
Dakota  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  State  Program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  February  28,  1996. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 


UMI 


information  u-sed  in  developing  the  final 
full  approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  suite  500,  Denver,  Colorado 
80202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Reisbeck,  8ART-AP,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202,  (303)  312- 
6441. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70  (part 
70)  require  that  States  develop  and 
submit  operating  permits  programs  to 
EPA  by  November  15,  1993,  and  that 
EPA  act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  two  years.  If  EPA 
has  not  fully  approved  a  program  by  two 
years  after  the  November  15,  1993  date, 
or  by  the  end  of  an  interim  program,  it 
must  establish  and  implement  a  Federal 
program. 

On  September  21,  1995,  EPA 
published  a  Federal  Register  notice 
proposing  full  approval  of  the  Operating 
Permits  Program  (PROGRAM)  for  the 
State  of  South  Dakota.  See  60  FR  48942. 
EPA  received  one  public  comment  on 
the  proposal,  which  is  addressed  below, 
and  is  taking  final  action  to  promulgate 
full  approval  of  the  South  Dakota 
PROGRAM. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  Governor  of  South  Dakota's 
designee,  Robert  E.  Roberts,  Secretary  of 
the  Department  of  Environment  and 
Natural  Resources,  submitted  the  State 
of  South  Dakota  Title  V  Operating 
Permit  Program  (PROGRAM)  to  EPA  on 
November  12,  1993.  On  March  22,  1995, 
EPA  published  a  Federal  Register 
document  promulgating  final  interim 
approval  of  the  South  Dakota 
PROGRAM.  See  60  FR  15066.  Full 
approval  of  the  South  Dakota 
PROGRAM  was  not  possible  at  that  time 


due  to  the  following  issue  identified 
during  EPA's  PROGRAM  review:  The 
State's  criminal  enforcement  statute 
only  allowed  for  a  maximum  penalty  of 
$1,000  for  failure  to  obtain  a  permit  and 
$500  for  violation  of  a  permit  condition. 
The  State  was  required  to  adopt 
legislation  consistent  with  §  70.11,  prior 
to  receiving  full  PROGRAM  approval,  to 
allow  for  a  maximum  criminal  fine  of 
not  less  than  $10,000  per  day  per 
violation  for  knowing  violation  of 
operating  permit  requirements, 
including  making  a  false  statement  and 
tampering  with  a  monitoring  device.  In 
a  letter  dated  April  21,  1995,  the  State 
submitted  evidence  that  this  corrective 
action  had  been  completed,  which  EPA 
has  reviewed  and  has  determined  to  be 
adequate  to  allow  for  hill  PROGRAM 
approval.  This  corrective  action 
included  the  adoption  of  Senate  Bill  36 
by  the  South  Dakota  Legislature  which 
contains  the  necessary  language  to  allow 
for  criminal  penalties  consistent  with 
§70.11. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  the  provisions 
of  40  CFR  part  63,  Subpart  A,  and 
section  112  standards  promulgated  by 
EPA.  Section  112(1)(5)  requires  that  the 
State's  program  contain  adequate 
authorities,  adequate  resources  for 
implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  EPA 
granted  approval  of  the  State's 
PROGRAM,  under  section  112(1)(5)  and 
40  CFR  63.91,  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  the  Federal  standards 
as  promulgated  for  part  70  sources  in 
the  Federal  Register  document 
promulgating  final  interim  approval  of 
the  South  Dakota  PROGRAM.  See  60  FR 
15066.  Based  on  a  State  request,  EPA  is 
granting  the  expansion  of  this  approval 
to  include  non-part  70  sources.  EPA 
believes  this  is  warranted  because  State 
law  does  not  differentiate  between  part 
70  and  non-part  70  sources  for  purposes 
of  implementation  and  enforcement  of 
section  112  standards  that  the  State 
adopts.  This  approval  does  not  delegate 
authority  to  the  State  to  enforce  specific 
section  112  standards,  but  instead 
establishes  a  basis  for  the  State  to 
request  and  receive  future  delegation  of 
authority  to  implement  and  enforce,  for 
non-part  70  sources,  section  112 
standards  that  the  State  adopts  without 
change. 

The  scope  of  the  PROGRAM  and  all 
of  the  clarifications  made  in  the  Federal 
Register  document  proposing  interim 
approval  of  the  South  Dakota 
PROGRAM  sUll  apply.  See  60  FR  2917. 


B.  Response  to  Comments 

The  comment  received  on  the 
September  21,  1995  Federal  Register 
notice  proposing  full  approval  of  the 
South  Dakota  PROGRAM,  and  EPA's 
response  to  that  comment,  is  as  follows: 

Comment:  The  commenter  noted  that 
EPA  had  indicated  in  its  proposal  that 
approval  of  South  Dakota's  PROGRAM 
would  not  extend  to  any  lands  within 
Indian  Country.  The  commenter, 
apparently  referring  to  South  Dakota's 
submission  to  EPA  asserting  jurisdiction 
to  enforce  a  part  70  PROGRAM  within 
Indian  reservations,  expressed 
"opposition  to  South  Dakota's  proposal, 
insofar  as  it  claims  authority  over  lands 
within  the  boundaries  of  the  Standing 
Rock  Sioux  Reservation."  The 
commenter  asserted  that  South  Dakota's 
jurisdictional  arguments  ignore  the 
express  language  of  the  Act  and  the 
territorial  component  of  Tribal 
sovereignty.  The  commenter  cited 
various  Supreme  Court  cases  and 
provisions  of  the  Act.  The  commenter 
urged  EPA  to  reject  South  Dakota's 
effort  to  assert  jurisdiction  on  Indian 
reservation  lands. 

EPA  Response:  The  commenter 
correctly  noted  that  EPA's  proposal  to 
fully  approve  the  State's  part  70 
PROGRAM  does  not  extend  to  "Indian 
Country,"  as  defined  in  18  U.S.C.  1151. 
EPA  does  not  believe  the  commenter 
was  making  an  adverse  comment  on  this 
aspect  of  EPA's  proposed  action,  and 
this  final  action  makes  no  changes  to 
this  aspect  of  the  proposal.  As  noted  in 
the  proposal  and  in  this  action,  the  State 
has  asserted  it  has  jurisdiction  to 
enforce  a  PROGRAM  within  Indian 
reservations  and  has  provided  an 
analysis  of  such  jurisdiction.  However, 
EPA  is  not  acting  on  the  State's  analysis 
in  this  action.  Thus,  EPA  does  not 
believe  the  commenter's  objections  to 
the  State's  jurisdictional  assertions  are 
directly  pertinent  to  this  action  and  will 
not  respond  to  them  here.  The 
commenter  may  wish  to  re-submit  such 
comments  at  the  time  EPA  proposes 
action  on  the  State's  jurisdictional  ~ 
analysis. 

C.  Final  Action 

The  EPA  is  promulgating  full 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of  South 
Dakota  on  November  12, 1993.  Among 
other  things,. South  Dakota  has 
demonstrated  that  the  PROGRAM  will 
be  adequate  to  meet  the  minimum 
elements  of  a  State  operating  permits 
program  as  specified  in  40  CFR  part  70. 
EPA  is  also  approving  the  expansion  of 
South  Dakota's  PROGRAM  for  receiving 
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delegation  of  section  112  standards  to 
include  non-part  70  sources. 

The  scope  of  South  Dakota's 
PROGRAM  that  EPA  is  approving  in 
this  notice  does  not  extend  to  "Indian 
Country,"  as  defined  in  18  U.S.C.  1151, 
including  the  following  "existing  or 
former"  Indian  reservations  in  the  State: 
1.  Cheyenne  River;  2.  Crow  Creek;  3. 
Flandreau;  4.  Lower  Brule;  5.  Pine 
Ridge;  6.  Rosebud;  7.  Sisseton;  8. 
Standing  Rock;  and  9.  Yankton. 

The  State  has  asserted  it  has 
jurisdiction  to  enforce  a  PROGRAM 
within  some  or  all  of  these  "existing  or 
former"  Indian  reservations  and  has 
provided  an  analysis  of  such 
jurisdiction.  EPA  is  in  the  process  of 
evaluating  the  State's  analysis  and  will 
issue  a  supplemental  notice  regarding 
this  issue  in  the  future.  Before  EPA 
would  approve  the  State's  PROGRAM 
for  any  portion  of  "Indian  Country," 
EPA  would  have  to  be  satisfied  that  the 
State  has  authority,  either  pursuant  to 
explicit  Congressional  authorization  or 
apphcable  principles  of  Federal  Indian 
law,  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval  and  that  such 
approval  would  constitute  sound 
administrative  practice.  This  is  a 
complex  and  controversial  issue  and 
EPA  does  not  wish  to  delay  full 
approval  of  the  State's  PROGRAM  with 
respect  to  undisputed  sources  while 
EPA  resolves  this  question. 

In  deferring  final  action  on 
PROGRAM  approval  for  sources  located 
in  "Indian  Country."  EPA  is  not  making 
a  determination  that  the  State  either  has 
adequate  jurisdiction  or  lacks  such 
jurisdiction.  Instead,  EPA  is  deferring 
judgment  regarding  this  issue  pending 
EPA's  evaluation  of  the  State's  analysis. 

III.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  full  approval,  including  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  maintained  in 
a  docket  at  the  EPA  Regional  Office.  The 
docket  is  an  organized  and  complete  file 
of  all  the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  final  full  approval. 
The  docket  is  available  for  public 
inspection  at  the  location  listed  under 
the  ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 


C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  this 
proposed  approval  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law.  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

List  of  Subjects  in  40  CFR  Fail  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  14. 1995. 
lack  W.  McGraw. 

Acting  Regional  Administrator. 

Part  70.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  70-iAMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  South  Dakota  in 
alphabetical  order  to  read  as  follows: 


Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


South  Dakota 

(a)  South  Dakota  Defjartment  of 
Environment  and  Natural  Resources — 
Division  of  Environmental  Regulations: 
submitted  on  Novemt)er  12. 1993;  effective 
on  February  28. 1996. 

(b)  (reserved) 

[FR  Doc.  96-1545  Filed  1-26-96;  8:45  am) 
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40  CFR  Part  372 

(OPPTS-400100;  FRL-4995-4] 

Toxic  Chemical  Release  Reporting; 

Community  Right-To-Know;  Additional 

Time  to  Report 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Time  extensions  for  submission 

of  reports. 

SUIMMARY:  EPA  is  announcing  that  it  will 
allow  facilities  required  to  submit  Toxic 
Release  Inventory  (TRI)  reports  for 
calendar  year  1995  until  August  1.  1996, 
to  file  those  reports.  These  TRI  reports 
under  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  and  section  6607  of  the 
Pollution  Prevention  Act  would 
otherwise  be  due  on  or  before  July  1, 
1996.  Because  of  unforeseen 
circumstances  beyond  the  control  of 
EPA.  EPA  has  been  delayed  in 
developing  and  distributing  the 
reporting  package,  which  includes 
extensive  materials  and  guidance  for 
preparing  TRI  reports,  for  the  1995 
reporting  year.  To  allow  facilities 
adequate  time  to  prepare  and  submit 
complete  and  accurate  TRI  reports.  EPA 
is  allowing  facilities  an  extra  month  in 
which  to  report. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa.  202-260-9592,  e-mail: 
doa.maria@epamail.epa.gov,  for  specific 
information  on  this  notice,  or  for  more 
information  on  EPCRA  section  313.  the 
Emergency  Planning  and  Community 
Right-to-Know  Hotline,  Environmental 
Protection  Agency,  Mail  Code  5101.  401 
M  St..  SW..  Washington.  DC  20460.  Toll 
fi^e:  1-800-535-0202,  in  Virginia  and 
Alaska:  703-412-9877  or  Toll  free  TDD: 
1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986.  42  U.S.C.  11023 
(EPCRA,  which  is  also  referred  to  as 
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Title  III  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986  (Pub. 
L.  99-499)),  requires  certain  facilities 
manufacturing,  processing,  or  otherwise 
using  listed  toxic  chemicals  to  report 
their  environmental  releases  of  such 
chemicals  annually.  Such  facilities  also 
must  report  pollution  prevention  and 
recycling  data  for  such  chemicals, 
pursuant  to  section  6607  of  the 
Pollution  Prevention  Act  (PPA).  42 
U.S.C.  13106.  EPCRA  section  313  and 
PPA  section  6607  require  that  covered 
facilities  report  this  information  on  or 
before  July  1  of  each  year  for  activities 
at  those  facilities  during  the  previous 
calendar  year.  EPA  is  required  to  put  the 
EPCRA  section  313/PPA  section  6607 
information  in  an  electronic  data  base 
that  is  accessible  to  the  public.  This  data 
base  is  commonly  referred  to  as  the 
Toxics  Release  Inventory  (TRI).  State 
and  local  governments,  industry,  non- 
government organizations,  and  the 
public  make  extensive  use  of  this  data 
base. 

Until  1995,  TRI  reporting  was 
required  for  368  chemicals  and 
chemical  categories.  On  November  30, 

1994,  EPA  promulgated  final  rules  that 
added  286  chemicals  and  chemical 
categories  of  chemicals  to  the  list  of 
toxic  chemicals  for  which  reporting  is 
required  under  EPCRA  section  313  and 
PPA  secUon  6607  (59  FR  61432).  and 
provided  an  alternate  threshold  for 
certain  reporting  (59  FR  61488).  The 
addition  of  these  chemicals  and 
categories  of  chemicals  in  1994  almost 
doubled  the  number  of  toxic  chemicals 
subject  to  TRI  reporting  for  calendar 

1995.  In  addition,  EPA  believes  that 
many  facilities  will  be  reporting  for  the 
first  time.  Calendar  year  1995  is  the  first 
year  for  which  covered  facilities  are 
required  to  submit  information  on 
releases  under  EPCRA  section  313  and 
pollution  prevention  and  recycling  data 
imder  PPA  section  6607  for  the  newly 
added  chemicals  and  categories.  It  is 
also  the  first  year  in  which  facilities  can 
meike  use  of  the  alternate  reporting 
threshold.  Under  EPCRA  secUon  313 
and  PPA  section  6607.  these  reports  are 
due  by  July  1,  1996. 

Each  year,  prior  to  the  reporting 
deadline,  EPA  develops  and  sends  to 
facilities  a  reporting  package  containing 
the  current  TRI  reporting  form  (Form  R), 
the  list  of  toxic  chemicals  subject  to 
reporting,  and  instructions  for  reporting. 
In  recent  years,  the  package  has  also 
included  a  computer  diskette  containing 
an  automated  Form  R  for  electronic 
reporting.  This  year's  package  will  also 
contain  a  special  form- for  alternate 
threshold  reporting.  EPA  has  found  that 
providing  this  extensive  reporting 
package  reduces  confusion  and  the 


number  of  reporting  errors,  and 
expedites  the  whole  reporting  process. 
In  the  past,  these  packages  have  been 
distributed  by  early  March  of  the  year  in 
which  reports  are  due  to  allow  adequate 
time  for  review  and  use  by  the  reporting 
facilities. 

II.  Additional  Time  to  Report  for  1995 

Because  Congress  and  the  President, 
to  date,  have  not  approved  an 
appropriations  bill  for  EPA  for  fiscal 
year  1996,  EPA  has  been  operating  since 
October  1 ,  1995,  under  a  series  of 
continuing  resolutions.  On  two  separate 
occasions  these  continuing  resolutions 
have  lapsed,  resulting  in  shutdowns  of 
operations  at  EPA.  These  shutdowns 
have  totaled  17  working  days.  Further, 
in  January  1996.  EPA's  Washington. 
D.C.  area  offices  were  closed  for  4  days 
due  to  severe  inclement  weather 
conditions.  During  the  shutdowns  due 
to  lack  of  appropriations,  EPA  was  not 
authorized  to  work  on  preparing  the 
1996  TRI  reporting  package.  Since  this 
work  is  performed  in  EPA  Headquarters 
in  Washington,  D.C,  EPA  was  also 
unable  to  work  on  it  during  the  4  days 
of  closure  due  to  the  inclement  weather. 

Because  these  shutdowns  have 
resulted  in  delays  in  finalizing  and 
distributing  the  TRI  reporting  package, 
including  the  W95  Form  R  and 
accompanying  guidance,  beyond  EPA's 
intended  distribution  date,  facilities 
subject  to  TRI  reporting  may  not  have 
sufficient  time  to  prepare  and  submit 
their  reports  by  July  1,  1996.  EPA  is 
concerned  that  in  rushing  to  report  by 
July  1,  facilities  may  make  errors  that 
would  reduce  the  accuracy  and  utility  of 
the  reports  and.  ultimately,  the  public 
data  base.  This  is  particularly  relevant 
for  first-time  reporters.  In  addition,  EPA 
believes  that  the  delay  in  the 
distribution  of  the  reporting  package 
may  create  concern  in  the  regulated 
community  regarding  potential 
enforcement  actions,  including  civil 
penalties,  for  those  facilities  submitting 
reports  that  may  contain  errors  as  a 
result  of  the  late  distribution  of  the  EPA 
reporting  package  or  reporting  after  the 
luly  1,  1996  deadline. 

In  recognition  of  the  importance  to 
State  and  local  governments,  industry, 
and  the  public  that  facilities  submit 
complete  and  accurate  TRI  reports,  EPA 
is  allowing  all  reporting  facihties  an 
additional  month  to  August  1,  1996,  to 
submit  their  1995  TRI  reports.  However, 
reports  for  the  1995  reporting  year  that 
are  filed  after  August  1,  1996,  will  be 
subject  to  EPA  enforcement  action, 
where  appropriate. 

This  allowance  of  additional  time  for 
reporting  applies  only  to  the  EPCRA 
section  313/PPA  section  6607  reporting 


obligations  for  TRI  reports  otherwise 
due  on  July  1,  1996,  covering  calendar 
year  1995.  Nothing  in  this  notice  shall 
be  construed  to  apply  to  any  other 
EPCRA  reporting  obligations,  or  to  any 
TRI  reports  due  for  past  or  future 
reporting  years.  Further,  this  allowance 
of  additional  time  for  reporting  applies 
only  to  the  federal  EPCRA  section  313/ 
PPA  section  6607  reporting  obfigation;  it 
does  not  apply  to  independent 
obligations  luider  State  laws  which  also 
require  TRI-type  reports.  However,  EPA 
encourages  the  States  with  similar 
requirements  that  relate  to  federal  TRI 
reporting  to  embrace  this  allowance  of 
additional  time. 

To  the  extent  that  this  action  might  be 
construed  as  rulemaking  subject  to 
section  553  of  the  Administrative 
Procedure  Act,  for  the  reasons  stated 
above,  EPA  has  determined  that  notice 
and  an  opportunity  for  public  comment 
are  impracticable  and  imnecessary. 
Providing  for  public  comment  might 
further  delay  reporting,  and,  because 
there  is  no  substantive  change  in  the 
reporting  obligation,  other  than  allowing 
an  additional  month,  the  public  will 
continue  to  receive  the  same 
information,  though  slightly  delayed. 
Also,  public  comment  would  not  further 
inform  EPA's  decision  because  the 
events  giving  rise  to  the  need  to  provide 
extra  time  for  reporting  have  already 
occurred.  In  addition,  additional  notice 
and  comment  procedures  in  this 
situation  would  be  contrary  to  the 
public  interest  in  limely  and  accurate 
reporting  of  data  under  EPCRA  section 
313  and  PPA  section  6607. 

List  of  Subjects  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  January  22.  1996. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 
(FR  Doc.  96-1540  Filed  1-26-96;  8:45  am) 
BILUNG  CODE  aSCO-SO-F 
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Amendment  of  FIRMR  Provisions  To 
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action:  Interim  rule  with  request  for 
comments. 

summary:  This  change  to  the  Federal 
Information  Resources  Management 
Regulation  (FIRMR)  revises  policies 
regarding  delegations  of  procurement 
authority  from  GSA  for  the  acquisition 
of  Federal  information  processing  (FTP) 
resources.  In  a  FIRMR  rule  change 
issued  October  24,  1994.  GSA 
established  three  tiers  of  regulatory 
thresholds  for  information  technology 
resources:  $20  million.  $10  million,  and 
$5  million  based  on  the  size  of  an 
agency's  information  technology  budget 
and  its  management  record.  In  letters  to 
all  Federal  agencies  dated  June  19,  1995, 
GSA  granted  specific  agency  delegations 
of  procurement  authority  of  $100 
million  to  each  agency.  This  rule  change 
codifies  that  higher  delegation  authority 
by  establishing  $100  million  as  the 
regulatory  threshold  for  agency 
acquisitions  of  FIP  resources.  This 
change  is  made  in  continuation  of  a  long 
term  GSA  trend  to  place  greater 
authority  in  the  hands  of  the  operating 
agencies.  The  higher  threshold  will 
allow  agencies  to  assume  greater 
responsibility  for  their  acquisitions 
while  allowing  GSA  to  focus  on  larger, 
more  complex  acquisitions.  In  addition 
to  increasing  the  dollar  amount  of 
regulatory  delegations  thresholds,  this 
interim  rule  strongly  encourages  agency 
Designated  Senior  Officials  (DSO's)  to 
redelegate  a  minimum  of  25  percent  of 
GSA's  exclusive  procurement  authority 
for  FTP  resources  to  qualified  officials  at 
other  levels,  and  changes  the  approving 
authority  for  exceptions  to  the  use  of 
GSA's  consolidated  lotal 
telecommunications  service. 
DATES:  This  amendment  is  effective 
immediately  upon  publication. 
Comments  will  be  considered  in  the 
final  rule,  but  must  be  received  on  or 
before  February  28.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Farmer.  GSAVMKR,  FTS/ 
Commercial  (202)  501-0960  (v),  Internet 
(doris.farmer@gsa.gov),  or  (202)  501- 
0657(tdd). 

SUPPLEMENTARY  INFORMATION:  (1)  This 
interim  niie  enables  GSA  to  focus  on 
high  dollar,  high  risk  agency 
information  technology  acquisitions.  It 
provides  more  authority  to  agencies, 
while  continuing  to  require  increased 
measures  of  accountability  and 
outcomes.  The  increa.sed  authority 
allows  agencies  to  further  streamline 
their  internal  acquisition  management 
and  review  functions.  It  also  promotes 
improvements  in  early  agency  planning 
and  analysis  of  business  processes  that 
may  be  improved  through  the  use  of 


information  technology.  (2)  An 
explanation  of  the  changes  being  made 
follows: 

(a)  Subsection  201-20.305(a)  is 
amended  to  encourage  DSO's  to 
redelegate  a  minimum  of  25  percent  of 
the  ntKjnelary  value  of  GSA's  delegated 
procurement  authority  to  other  qualified 
agency  officials  at  lower  organizational 
levels  where  sufficient  expertise  exists. 
Such  redelegations  will  further  expedite 
FIP  acquisitions  and  provide  for  a  more 
efficient  process.  DSO's  who  elect  not  to 
redelegate  at  least  25  percent,  or  who 
withdraw  earlier  delegations,  must 
advise  GSA  in  writing  of  the 
circumstances  that  will  not  allow 
redelegation  and  the  management  action 
being  taken  to  allow  such  redelegation 
in  the  future.  This  change  greatly 
increases  the  authority  granted  agencies 
in  Interim  Rule  2.  which  stated  that 
agencies  could  only  redelegate  a 
maximum  of  50  percent  of  their 
delegated  authority. 

(b)  Subsection  201-20.305-1  is 
amended  to  establish  a  new  regulatory 
delegation  of  procurement  authority  of 
$100  million  for  acquiring  FIP  resources 
without  prior  approval  from  GSA.  This 
dollar  threshold  also  applies  to  specific 
make  and  model  requirements  and 
requirements  available  from  only  one 
source. 

(c)  Subsection  201-24.102(c)(2)  is 
amended  to  inform  agencies  to  submit 
requests  for  exceptions  to  the  use  of 
consolidated  local  telecommunications 
service  directly  to  the  Federal 
Telecommunications  Service  (TT)  for 
review. 

(3)  This  rule  was  submitted  to,  and 
approved  by,  the  Office  of  Management 
and  Budget  in  accordance  with 
Executive  Order  12866,  Regulatory 
Planning  and  Review. 

(4)  The  recordkeeping  provisions  of 
the  Paperwork  Reduction  Act  do  not 
apply  because  the  FIRMR  changes  do 
not  impose  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  41  CFR  Parts  201-20 
and  201-24 

Archives  and  records.  Computer 
technology.  Federal  information 
processing  resources  activities. 
Government  procurement.  Property 
management,  Re*;ords  management,  and 
Telecommunications. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  is  amending  41  CFR 
Parts  201-20  and  201-24  as  follows: 


PART  201-2a-ACQUISmON 

1.  The  authority  citation  for  part  201- 
20  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

2.  Section  201-20.305  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5j  as 
follows: 

§  201-20.305    (delegation  of  GSA's 
exclusive  procurement  auttiority. 

***** 

(3)  The  agency's  DSO  should 
redelegate,  at  a  minimum,  25  percent  of 
the  monetary  value  of  GSA's  delegated 
exclusive  authorities  for  FIP  resources  . 
to  qualified  officials  possessing  the 
expertise  to  conduct  and  manage  FIP 
acquisitions. 

*  »        *        •        « 

(5)  DSO's  who  elect  not  to  redelegate 
at  least  25  percent  of  the  monetary  value 
of  the  delegated  authority,  or  who 
withdraw  a  delegation,  shall  advise 
GSA/MKA.  18th  and  F  Streets,  NW., 
Washington,  DC  20405,  in  writing,  of 
the  circumstances  involving  such 
redelegations  and  their  plan  regarding 
redelegations  within  the  agency. 
***** 

3.  Section  201-20.305-1  is  amended 
by  revising  paragraphs  (a)(1) 
introductory  text  and  (a)(3)  introductory 
text,  as  follows: 

§201-20.305-1     Regulatory  delegations. 

(a)*   *   * 

(1)  FIP  equipment,  software,  services, 
and  support  services  when  the  total 
estimated  dollar  value  of  all  of  the  FIP 
resources  to  be  acquired  under  the 
contract,  including  all  optional  items 
and  all  option  periods,  does  not  exceed 
$100  million,  and  if  either  paragraph 
(a)(1)  (i),  (ii)  or  (iii)  of  this  section 
applies: 

*  •        •        *        • 

(3)  Use  or  acquisition  of  FIP  resources 
from  the  following  GSA  contracting 
programs  do  not  require  delegations  of 
procurement  authority  from  GSA: 


PART  201-24— GSA  SERVICES  AND 
ASSISTANCE 

1.  The  authority  citation  for  part  201- 
24  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c)  and  751(f). 

2.  Section  201-24.102  is  amended  by 
revising  paragraph  (c)(2)  as  follows: 

§  201  -24. 1 02    Consol  idated  local 
telecommunications  service. 

•         •         *         •         • 

(c)*   *   * 

(2)  Agencies  shall  submit  requests  for 
exceptions  to  the  use  of  consolidated 


UMI 


local  telecommunications  services  to: 
GSA,  Federal  Telecommunications 
Service  (TT),  1730  M  Street,  NW.,  Suite 
200.  Washington,  DC  20036. 

***** 

Dated:  Octot>er  11, 1995. 
Roger  W.  Johnson, 
Administrator  of  General  Services. 
(PR  Doc.  96-1140  Filed  1-26-96;  8:45  am] 
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DFPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

i2  CFR  Parts  412  and  413 

mS0938-  AG95 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1996 
Rates.  Corrections 

A  jEncy:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  In  the  September  1.  1995. 
issue  of  the  Federal  Register  (60  FR 

45778).  we  published  a  final  rule  with 
comment  period  revising  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  operating  costs  and  capital- 
related  costs  to  implement  necessary 
changes  arising  from  our  continuing 
experience  with  the  system.  In  the 
addendum  to  that  final  rule  with 
comment  period,  we  announced  the 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 


costs  and  capital-related  costs 
applicable  to  discharges  occurring  on  or 
after  October  1,  1995,  and  set  forth 
update  factors  for  the  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems.  This  document  corrects  errors 
made  in  that  document. 
EFFECTIVE  DATE:  n(  ti)!ie-  '    1  iq5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Phillips  (410)  786-4548. 
SUPPLEMEhfTARY  INFORMATION:  In  the 
V'ptt  n,t)er  1    1995,  final  rule  with 
comment  period  (60  FR  45778),  we 
indicated  that  if  a  hospital  believes  its 
wage  index  value  is  incorrect  as  a  result 
of  an  intermediary  or  HCFA  error  that 
the  hospital  could  not  have  known 
about  before  reviewing  data  made 
available  in  mid-August,  the  hospital 
must  notify  the  intermediary  and  HCFA 
;n  writing,  to  be  received  no  later  than 
September  21,  1995  (see  60  FR  45794). 
As  a  result  of  this  process,  we  have 
identified  several  corrections  to  the 
wage  data.  Accordingly,  the  wage  index 
values  for  several  areas  have  changed 
and  are  corrected  in  this  notice. 

The  final  rule  with  comment  period 
also  contained  other  technical  and 
typographical  errors.  In  particular,  we 
inadvertently  failed  to  correct  a 
tfH;hnical  error  in  § 412.105(d),  which 
now  indicates  that  the  current  method 
for  determining  the  education 
adjustment  factor  for  hospitals  that 
incur  indirect  costs  for  graduate  medical 
education  (IME)  programs  is  effective 
only  for  discharges  occurring  before 
October  1,  1995.  Since  section 
4002(bK3)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  amended 
section  1886(d)(5)(B)(ii)  of  the  Social 


Security  Act  to  eliminate  the 
requirement  that  the  current  method  for 
calculating  the  IME  adjustment  was  to 
expire  as  of  October  1, 1995,  we  needed 
to  delete  the  incorrect  reference  to  the 
October  1,  1995,  expiration  date  in  our 
September  1, 1995,  final  rule  with 
comment  period. 

Therefore,  we  are  making  the 
following  corrections  to  the  September 
1, 1995,  final  rule  with  comment  period: 

§412.105    [Corrected] 

1.  On  page  45848,  column  one,  item 
10,  the  phrase  "paragraph  (b)  is  revised 
to  read  as  follows:"  is  corrected  to  read 
"paragraphs  (b)  and  (d)  are  revised  to 
read  as  follows:" 

2.  On  page  45848,  column  one,  item 
10  insert  corrected  paragraph  (d), 
which  reads  as  follows: 

•        *        *        •        • 

(d)  Determination  of  education 
adjustment  factor.  For  discharges 
occurring  on  or  after  October  1, 1988, 
each  hospital's  education  adjustment 
factor  is  calculated  as  follows: 


§413.40    [Corrected] 

3.  On  page  45850,  column  one, 
§  413.40(g)(1),  in  the  third  line  the 
phrase  "under  paragraph  (e)  of  this 
section"  is  corrected  to  read  "imder 
paragraph  (g)  of  this  section". 

4.  On  pages  45867  through  45882,  in 
Table  3C — Hospital  Case  Mix  Indexes 
for  Discharges  Occurring  in  Federal 
Fiscal  Year  1994,  Hospital  Average 
Hourly  Wage  for  Federal  Fiscal  Year 
1996  Wage  Index,  the  average  hourly 
wage  is  corrected  as  follows: 


Provider 

Case  mix  index 

Avg.  houriy  wage 

Corrected  avg.  t>ourty  wage 

090004 

01.6239 

22.47 

22.45 

090005 

01.2725 

25.88 

25.02 

090008 

01.5653 

19.96 

23.02 

210003 

01.5173 

26.44 

26.40 

210005 

01.1988 

18.75 

18.50 

210008 

01.3734 

19.80 

19.78 

210026 

01.3603 

22.97 

22.82 

210060 

01.0967 

21.07 

21.23 

230002 

01.2674 

18.51 

18.81 

330023 

01.1830 

21.41 

21.64 

340039 

01.2728 

17.98 

18.05 

340064 

01.2236 

15.48 

17.13 

340098 

01.6534 

17.84 

17.68 

340166 

01.3806 

18.12 

18.14 

390174 

01.7096 

23.29 

23.19 

390226 

01.7113 

22.03 

21.84 

450025 

01.4725 

15.12 

15.36 

450029 

01.4012 

11.81 

12.01 

450121 

01.5746 

18.89 

19.39 

450196 

01.4781 

13.63 

14.62 

272  r. 
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5.  On  pages  45883  through  45889,  in 
Table  4A — Wage  Index  and  Capital 
Geographic  Adjustment  Factor  (GAF)  for 


Urban  Areas,  the  MSA  titles  and 
counties  are  corrected  as  follows: 


MSA 

Corrected  MSA 

1123  •Boston-Brockton-Nashua.  MA-NH 

•Boston-Worcester-Lawrence-Lowel^Brockton,  MA-NH. 

1960  Davenport-Rock  Island-Moline,  lA-IL  

Davenport-Moline-Rock  Island,  lA-IL. 

5483   'New   Haven-Bndgeport-StamforcJ-Danbury-Water- 

•New  Haven-Bndgeport-Stamford-Watertxjry-Danbury,  CT. 

bury,  CT. 

6483  •ProvKJenc8-Wan*nck.  Rl  

•ProvKJence-Wan(wick-Pawtucket,  Rl. 

7440  'San  JuarvBayamon.  PR 

Counties  also  include:  Morovis,  PR;  Naguabo.  PR. 

6.   On   pages  45883   through   45889,   in  Table  4A — Wage  Index  and 
for  Urban  Areas,  the  wage  index  values  and  GAFs  are  corrected  as  follows: 


Capital  Geographic  Adjustment   Factor  (GAF) 


0720 
1520 
2160 
2281 
2800 
3290 
4080 
4640 
6160 
8840 
9080 


Urt)an  area 


Baltimore.  MD  

Chark3tte-Gastonia-RocK  HiU.  NC-SC 

Detrort,  Ml 

Dutchess  Co..  NY  „ 

Fort  Worth-Arlington,  TX  

Hickory-Morganton-Leno«r,  NC  

Laredo.  TX  

Lynchtwjrg.  VA „ 

Philadelphia,  PA-NJ  

Washington,  DC-MD-VA-WV  

Wichita  Falls,  TX  


Wage 
index 


0.9866 
0.9668 
1.0834 
1.0697 
1.0052 
0.7983 
0.6750 
0.8205 
1.1098 
1.1075 
0.7763 


GAF 


0.9908 
0.9771 
1.0564 
1.0472 
1.0036 
0.8570 
0.7640 
0.8733 
1.0739 
1.0724 
0.8408 


Changed 
wage 
index 


0.9865 
0.9661 
1.0837 
1.0754 
1.0066 
0.8002 
0.6834 
0.8319 
1.1092 
1.1116 
0.7826 


Changed 
GAF 


0.9907 
0.9767 
1.0566 
1.0510 
1.0045 
0.8584 
0.7705 
0.8816 
1 .0736 
1.0751 
0.8455 


7.  On  pages  45889  through  45890,  in  Table  4B — Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF)  for 
Rural  Areas,  the  wage  index  values  and  the  GAFs  are  corrected  as  follows: 


Norvurtian  Area 

Wage 

index 

GAF 

Changed 
wage 
index 

Changed 
GAF 

North  Carolina 

0.7983 
0.7302 

0.6570 
0.8063 

0.8002 
0.7316 

08584 

Texas '. „ 

0  8073 

8.  On  pages  45890  through  45891,  in 
Table  4C — Wage  Index  and  Capital 


Geographic  Adjustment  Factor  (GAF)  for 
Hospitals  that  are  ReclassiHed,  the  wage 


index  values  and  the  GAFs  are  corrected 
as  follows: 


Area  reclassified  to 


Chariotte-Gastonia-Rock  HHI,  NC-SC 

Detrort,  Ml 

Dutchess  Co.,  NY  „„ 

Fort  Worth-Arlington,  TX  

Philadelphia,  PA-NJ  

Washington.  DC-MD-VA-WV  

Rural  North  Carolina  


Wage 

index 


0.9668 
1.0834 
1.0546 
1.0052 
1.1098 
1.1075 
0.7983 


GAF 


0.9771 
1.0564 
1.0371 
1.0036 
1.0739 
1.0724 
0.8570 


Changed 
wage 

index 


0.9661 
1.0837 
1.0583 
1.0066 
1.1092 
1.1116 
0.8002 


Changed 
GAF 


0.9767 
1.0566 
1.0396 
1.0045 
1.0736 
1 .0751 
0.8584 


9.  On  pages  45891  through  45892,  in 
Table  4D — Average  Hoixrly  Wage  for 


Urban  Areas,  the  average  hourly  wage  is 
corrected  as  follows: 


Urban  area 


Baltinxxe,  MD  

Chariotte-Gastonia-Rock  HHI,  NC-SC 

Detrort.  Ml  

Dutchess  Co.,  NY  , 

Fort  Worth-Arlington.  TX 

Laredo.  TX  

Lynchburg.  VA  

Philadelphia.  PA-NJ 


Average 
hourly  wage 


18.6758 
18.3004 
20.4975 
20.2495 
19.0148 
12.7772 
15.5313 
21.0452 


Corrected 

average 

hourly  wage 


18.6732 
18.2886 
20.5027 
20.3568 
19.0420 
12.9369 
15.7477 
21.0345 


Urt)an  area 


Washington.  DC-MD-VA-WV 
Wichita  Falls.  TX 


Average 
hourly  wage 


20.9642 
14.6944 


Corrected 

average 

hourly  wage 


21.0413 
14.8144 


10.  On  pages  45892  through  45893,  in  Table  4E— Average  Hourly  Wage  for  Rural  Areas,  the  average  hourly  wage 
is  corrected  as  follows: 


Urtian  area 

Average 
houriy  wage 

Conected 

average 

hourly  wage 

North  Carolina „ 

15.1058 
13.8226 

15.1415 
13.8482 

Texas  

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773  Medicare — Hospital 
Insurance;  and  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  December  7.  1995. 
Michael  Carleton, 

Acting  Deputy  Assistant  Secretary  for 

Information  Resource  Management. 

[PR  Doc.  96-1532  Filed  1-26-96;  8:45  am] 
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pederal  communications 

COMMiSSiON 

47  CFR  Parte 

rO  A  95-21991 

^ec^Qanizauor.  Action  Necessary  To 

'>eaie  tne  O^f'Ce  o'  Wori(,piace 

AGENCY:  i-ederal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
Commission's  Rules  establishes  the 
Office  of  Workplace  Diversity  to 
administer  the  Commission's  Internal 
Equal  Opportunity  Program,  formerly 
administered  by  the  Office  of  the 
Managing  Director,  Associate  Managing 
Director  for  Human  Resources 
Management.  This  action  is  taken  to 
streamline  operations  and  improve 
efficiency. 

FOR  FURTHER  INFORMATION  CON" AC" 
Harvey  Lee  at  (202)  776-1887. 
EFFECTIVE  DATE:  January  29.  1996. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  December  13, 1995 
Released:  January  18,  1996 

By  the  Managing  Director: 

1.  On  October  16, 1994,  the 
Commission  adopted  a  proposed 
reorganization  the  purpose  of  which 
was  to  establish  the  Office  of  Workplace 


Diversity  to  administer  the 
Commission's  internal  Equal 
Opportunity  Program.  This  program  was 
previously  administered  by  the  Office  of 
the  Managing  Director,  Associate 
Managing  for  Human  Resources 
Management.  The  implementation  of 
the  proposed  reorganization  requires 
amendment  to  Part  0  of  the 
Commission's  Rules  and  Regulations.  In 
accordance  with  the  Commission's 
action,  this  Order  makes  necessary 
revisions  in  Part  0  of  the  Commission's 
Rules. 

2.  The  amendments  adopted  herein 
pertain  to  agency  organization. 
Therefore,  the  notice  and  comment  and 
effective  date  provisions  of  Section  4  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  §553,  are  inapplicable.  Authority 
for  the  amendments  is  contained  in 
Sections  4(i)  and  5(b)  of  the 
Communications  Act  of  1934,  as 
amended. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  delegated  under  47 
C.F.R.  §  0.231(d)  and  effective  upon 
publication  in  the  Federal  Register,  that 
Part  0  of  the  Rules  and  Regulations  be 
amended  as  set  forth  below. 

lis!  (,f  Snnjects  in  47  CFR  Part  0 

Authority  delegated,  organization  and 
functions  (Government  agencies). 

Ffidf-ral  Communications  Commission. 
Xsidrcw  S.  Fishel^ 
Managing  Director. 

Find!  Ruips 

Part  0  oi  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Section  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 


2.  A  new  centered  heading  and  a  new 
Section  0.81  is  added  to  Subpart  A  to 
read  as  follows: 

Office  of  Workplace  Diversity 

§  0.81     Functions  of  ttie  Office. 

(a)  The  Office  of  Workplace  Diversity 
(OWD),  as  a  staff  office  to  the 
Commission,  shall  develop,  coordinate, 
evaluate,  and  recommend  to  the 
Commission  policies,  programs,  and 
practices  that  foster  a  diverse  workforce 
and  promote  and  ensure  equal 
opportunity  for  all  employees  and 
applicants  for  employment.  A  principal 
function  of  the  Office  is  to  lead,  advise, 
and  assist  the  Commission,  including  all 
of  its  component  Bureau/Office 
managers,  supervisors,  and  staff,  at  all 
levels,  on  ways  to  promote  inclusion 
and  full  participation  of  all  employees 
in  pursuit  of  the  Commission's  mission. 
In  accordance  with  this  function,  the 
Office  shall: 

(1)  Conduct  independent  analyses  of 
the  Commission's  policies  and  practices 
to  ensure  that  those  policies  and 
practices  foster  diversity  in  the 
workplace  and  ensure  equal  opportunity 
and  equal  treatment  for  employees  and 
applicants;  and 

(2)  Advise  the  Commission,  Bureaus, 
and  Offices  of  their  responsibilities 
under  Title  VII  of  the  Civil  Rights  Act 
of  1964,  as  amended;  Section  501  of  the 
Rehabihtation  Act  of  1973,  as  amended; 
Age  Discrimination  in  Employment  Act 
of  1967,  as  amended;  Execiifive  Order  -• 
11478;  and  all  other  statutes.  Executive 
Orders,  and  regulatory  provisions 
relating  to  workplace  diversity,  equal 
emploxTnent  opportunity, 
nondiscrimination,  and  civil  rights. 

(b)  The  Office  has  the  following  duties 
and  responsibilities: 

(1)  Through  its  Director,  serves  as  the 
principal  advisor  to  the  Chairman  and 
Commission  officials  on  all  aspects  of 
workplace  diversity,  affirmative 
recruitment,  equal  employment 
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opportunity,  non-discrimination,  and 
civil  rights; 

(2)  Provides  leadership  and  guidance 
to  create  a  work  environment  that 
values  and  encourages  diversity  in  the 
workplace: 

(3)  Is  responsible  for  developing, 
implementing,  and  evaluating  programs 
and  policies  to  foster  a  workplace  whose 
diversity  reflects  the  diverse  makeup  of 
the  Nation,  enhances  the  mission  of  the 
Commission,  and  demonstrates  the 
value  and  effectiveness  of  a  diverse 
workforce; 

(4)  Is  responsible  for  developing, 
implementing,  and  evaluating  programs 
and  policies  that  promote 
understanding  among  members  of  the 
Commission's  workforce  of  their 
differences  and  the  value  of  those 
differences  and  provide  a  channel  for 
communication  among  diverse  members 
of  the  workforce  at  all  levels; 

(5)  Develops,  implements,  and 
evaluates  programs  and  policies  to 
ensure  that  all  members  of  the 
Commission's  workforce  and  candidates 
for  employment  have  equal  access  to 
opportunities  for  employment,  career 
growth,  training,  and  development  and 
are  protected  from  discrimination  and 
harassment; 

(6)  E)evelops  and  recommends 
Conunission-wide  workforce  diversity 
goals  and  reports  on  achievements; 

(7)  Is  responsible  for  developing, 
implementing,  and  evaluating  programs 
and  policies  to  enable  all  Bureaus  and 
Offices  to  manage  a  diverse  workforce 
effectively  and  in  compliance  with  all 
equal  employment  opportunity  and  civil 
rights  requirements; 

(8)  Works  closely  with  the  Associate 
Managing  Director — Human  Resources 
Management  to  ensure  compliance  with 
Federal  and  Commission  recruitment 
and  staffing  requirements; 

(9)  Manages  the  Commission's  equal 
employment  opportunity  compliance 
program.  Responsibilities  in  this  area 
include  processing  complaints  alleging 
discrimination,  recommending  to  the 
Chairman  final  decisions  on  EEO 
complaints  within  the  Commission,  and 
providing  coiipseling  services  to 
employees  and  applicants  on  EEO 
matters; 

(10)  Develops  and  administers  the 
Commission's  program  of  accessibility 
and  accommodation  for  disabled 
persons  in  accordance  with  applicable 
regulations; 

(11)  Represents  the  Commission  at 
meeting  with  other  public  and  private 
groups  and  organizations  on  matters 
counseling  workplace  diversity  and 
equal  employment  opportunity  and 
workplace  diversity  issues; 


(12)  Maintains  liaison  with  and 
solicits  views  of  organizations  within 
and  outside  the  Commission  on  matters 
relating  to  equal  opportunity  and 
workplace  diversity. 

3.  A  new  centered  heading  and  a  new 
Section  0.391  is  added  to  Subpart  B  to 
read  as  follows: 

Office  of  Workplace  Diversity 

§  0.391    Auttiortty  delegated. 

The  Director,  Office  of  Workplace 
Diversity,  or  his/her  designee,  is  hereby 
delegated  authority  to: 

(a)  Manage  the  Commission's  internal 
EEO  compliance  program  pursuant  to 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  the  Rehabilitation  Act  of 
1973,  as  amended,  the  Age 
Discrimination  in  Employment  Act  of 
1967.  as  amended,  the  Equal  Pay  Act. 
and  other  applicable  laws,  rules, 
regulations,  and  Executive  Orders,  with 
authority  that  includes  appointing  EEO 
counselors,  investigators,  and 
mediators;  investigating  complaints  of 
employment  discrimination,  and 
recommending  to  the  Chairman  final 
agency  decisions  on  EEO  complaints; 

(b)  Mediate  EEO  complaints; 

(c)  Develop  the  Commission's 
affirmative  action  goals  and  objectives; 

(d)  Collect  and  analyze  data  on  the 
Commission's  affirmative  action  and 
EEO  activities  and  accomplishments; 

(e)  Prepare  and  release  reports  on 
EEO,  affirmative  action,  workplace 
diversity,  and  related  subjects: 

(f)  Review  personnel  activities, 
including  hiring,  promotions, 
discipline,  training,  awards,  and 
performance  recognition  for 
conformance  with  EEO  and  workplace 
diversity  goals,  objectives  and 
requirements; 

(g)  Conduct  studies  and  collect  data 
on  workplace  diversity  issues  and 
problems; 

(h)  Assume  representational  role  on 
behalf  of  the  Commission  at 
conferences,  meetings,  and  negotiations 
on  EEO  and  workplace  diversity  issues; 

(i)  Develop  programs  and  strategies 
designed  to  foster  and  encourage 
fairness,  equality,  and  inclusion  of  all 
employees  in  the  workforce. 

|FR  Doc.  96-1419  Filed  1-26-96;  8:45  ami 
BILUNG  COOC  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  950725189-6260-02;  I.D. 
012396A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  Trip  Limit  Reduction 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Trip  limit  reduction. 

SUMMARY:  NMFS  reduces  the 
commercial  trip  limit  in  the  hook-and- 
line  fishery  for  king  mackerel  in  the 
Florida  west  coast  sub-zone  to  50  king 
mackerel  per  day  in  or  from  the 
exclusive  economic  zone  (EEZ).  This 
trip  limit  reduction  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 

EFFECTIVE  DATE:  The  50-fish  commercial 
trip  limit  is  effective  12:01  a.m..  local 
time.  January  24,  1996,  and  remains  in 
effect  through  June  30.  1996.  unless 
changed  by  further  notification  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is  . 
implemented  by  regulations  at  50  CFR 
part  642  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP.  NMFS  implemented 
a  commercial  quota  for  the  Gulf 
migratory  group  of  king  mackerel  in  the 
Florida  west  coast  sub-zone  at  865.000 
lb  (392.357  kg).  That  quota  was  further 
divided  into  two  equal  quotas  of 
432.500  lb  (196.179  kg)  for  vessels  in 
each  of  two  groups  by  gear  types — 
vessels  fishing  with  run-around  gillnets 
and  vessels  using  hook-  and  line  gear. 

In  accordance  with  50  CFR 
642.28(b)(2)(ii).  from  the  date  that  75 
percent  of  the  sub- zone's  commercial 
quota  has  been  harvested  until  a  closure 
of  the  Florida  west  coast  sub-zone  has 


UMI 


been  effected  or  the  fishing  year  ends, 
king  mackerel  in  or  from  the  EEZ  may 
be  possessed  on  board  or  landed  from  a 
permitted  vessel  in  amounts  not 
exceeding  50  per  day. 

NMFS  has  determined  that  75  percent 
of  the  commercial  hook-and-line  quota 
for  Gulf  group  king  mackerel  from  the 
Florida  west  coast  sub-zone  was  reached 
on  January  23,  1996.  Accordingly,  a  50- 
fish  trip  limit  applies  to  vessels  in  the 
commercial  hook-and-line  fishery  for 
king  mackerel  in  or  fi'om  the  EEZ  in  the 


Florida  west  coast  sub-zone  effective 
12:01  a.m..  local  time.  January  24,  1996. 

The  Florida  west  coast  sub-zone 
extends  from  the  Alabama/Florida 
boundary  (87°31'06"  W.  long.)  to:  (1) 
The  Dade/Monroe  County.  FL  boundary 
(25''20.4'  N.  lat.)  from  November  1 
through  March  31;  and  (2)  the  Monroe/ 
Collier  County.  FL  boundary  (25°48'  N. 
lat.)  from  April  1  through  October  31. 


Classification 

This  action  is  taken  under  50  CFR 
642.28(c)  and  is  exempt  from  review 
under E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  23,  1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  96-1484  Filed  1-23-96;  5:02  pm) 
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Proposed  Ruies 


Federal  Register 

Vol.  61.  No.  19 

Monday.  January  29.  1996 


Thts  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  particifiate  in  the 
rule  makipg  onor  to  the  adoption  ol  the  final 
rule^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  :pn  Part  39 
(DocKBt  No.  95-NM-162-AD] 

Airworthiness  Directives:  Boeing 
Model  747-200,  -300,  and  -400  Series 
Airplanes  Equipped  with  General 
Electric  Model  CF6-80C2  PMC  and 
CF6-80C2  FADEC  Engines,  and  Pratt  & 
Whitney  Model  PW4000  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-200,  -300,  and  ^00 
series  airplanes,  that  currently  requires 
inspection  of  each  fuel  feed  line  of  the 
outboard  engine  in  the  engine  strut  to 
determine  if  interference  with  an 
adjacent  pneumatic  duct  clamp  has 
caused  damage,  and  repair  or 
replacement  of  the  fuel  feed  tube,  if 
necessary.  That  AD  also  currently 
requires  inspection  and  replacement  of 
the  adjacent  pneumatic  duct  clamp  with 
a  non-rotating  type  clamp,  if  necessary. 
This  action  would  require  modification 
of  the  upper  gap  art*a  of  the  strut  of  the 
number  1  and  4  engines.  This  proposal 
is  prompted  by  a  report  of  fuel  leakage 
in  the  strut  of  the  number  4  engine  due 
to  a  high  profile  clamp  that  chafed  the 
fuel  line.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
chafing  of  the  fuel  line  in  the  strut  of  the 
number  1  and  4  engines,  which  could 
result  in  rupture  of  the  fuel  line  and 
subsequent  in-flight  engine  fire. 
DATES:  Comments  must  be  received  by 
March  25.  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Tran-sport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
162-AD,  1601  Lind  Avenue.  SVV.. 


Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S.  FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2673; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F'AA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-162-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No.' 
95-NM-162-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  April  5,  1991,  the  FAA  issued  AD 
91-05-19,  amendment  39-6918  (56  FR 
8705,  March  1.  1991).  applicable  to 
certain  Boeing  Model  747-200,  -300. 
—400  series  airplanes  equipped  with 
General  Electric  Model  CF6-80C2  PMC 
and  CFfr-80C2  FADEC  engines,  and 
Pratt  &  Whitney  Model  PVV4000 
engines.  That  AD  currently  requires 
inspection  of  each  fuel  feed  line  of  the 
outboard  engine  in  the  engine  strut  to 
determine  if  interference  with  an 
adjacent  pneumatic  duct  clamp  has 
caused  damage  to  the  fuel  feed  tube;  and 
repair  or  replacement  of  the  fuel  feed 
tube,  if  necessary.  That  AD  also 
currently  requires  inspection  and 
replacement  of  the  adjacent  pneumatic 
duct  clamp  with  a  non-rotating  type 
clamp  if  a  non-rotating  clamp  is  not 
already  installed.  That  action  was 
prompted  by  report  of  a  fuel  leak  in  the 
number  4  engine  strut  due  to  a 
punctured  fuel  feed  line  that  had  chafed 
as  a  result  of  contact  with  a  clamp.  The 
requirements  of  that  AD  are  intended  to 
prevent  an  engine  fire. 

Since  the  is.suance  of  that  AD,  the 
FAA  has  received  a  report  of  fuel 
leakage  in  the  strut  of  the  number  4 
engine.  Investigation  revealed  that  the 
fuel  leakage  was  caused  by  a  punctured 
fuel  feed  tube;  the  fuel  tube  was 
punctured  as  a  result  of  chafing  with  the 
high  profile  duct  clamp.  Further 
investigation  revealed  that  the  high 
profile  duct  clamp,  which  was 
iockwired  to  the  anchor  clamp,  was 
installed  in  accordance  with  the 
requirements  of  AD  91-05-19.  Due  to 
failure  of  the  lockwire,  the  high  profile 
clamp  rotated  and  chafed  the  fuel  line 
in  the  strut  of  the  number  4  engine.  This 
condition,  if  not  corrected,  could  result 
in  rupture  of  the  fuel  line  and  a 
subsequent  in-flight  engine  fire. 

The  FAA  has  reviewed  and  approved 
Service  Bulletin  747-36A2097,  Revision 
3,  dated  September  28,  1995,  which 
describes  procedures  for  modification  of 
the  upper  gap  area  of  the  strut  of  the 
number  1  and  4  engines.  The 
modification  involves  an  inspection  to 
detect  chafing  or  puncture  marks  of  the 
fuel  line,  and  replacement  or  repair  of 
the  chafed  or  punctured  fuel  line.  The 
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modification  also  involves  replacement 
of  the  high  profile  clanip  on  the  flap 
drive  pneumatic  duct  with  a  low  profile 
clamp,  and  removal  of  the  anchor 
clamp,  if  installed.  Accomplishment  of 
this  modification  will  eliminate  chafing 
of  the  fuel  line  in  the  strut  of  the 
number  1  and  4  engines. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  91-05-19  to  require 
modification  of  the  upper  gap  area  of 
the  strut  of  the  number  1  and  4  engines. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
There  are  approximately  363  Boeing 
Model  747-200.  -300.  -400  series 
airplanes  equipped  with  General 
Electric  Model  CF6-80C2  PMC  and 
CF6-80C2  FADEC  engines,  and  Pratt  & 
Whitney  Model  FW4000  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  39  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  actions  that  are  proposed  in  this 
AD  action  would  take  approximately  6 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  be  supplied 
by  the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  requirements  of  this  AD  is 
estimated  to  be  $14,040,  or  $360  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12.866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  ol  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

rhr  Proposed  , \ .ti f  n -i men! 

Accjuruingiy,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3g_AIRW0f'^W!NESS 
DIReCTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6918  (56  FR 
8705.  March  1.  1991).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  95-NM-162-AD.  Supersedes 
AD  91-05-19,  Amendment  39-6918. 
Applicability:  Model  747-200,  -300,  and 
—400  series  airplanes  having  line  positions 
679  through  1041  inclusive;  equipped  with 
General  Electtic  Model  CF6-80C2  PMC  and 
CF6-«0C2  FADEC.  and  Pratt  &  Whitney 
Model  PW4000  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
'he  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to, 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in, 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated.-  unless 
accomplished  previously. 

To  prevent  chafing  of  the  fuel  line  in  the 
strut  of  the  number  1  and  4  engines,  which 
could  result  in  rupture  of  the  fuel  line  and 
subsequent  in-flight  engine  fire,  accomplish 
the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  modify  the  upper  gap  area  of  the 


strut  of  the  number  1  and  4  engines,  in 
accordance  with  Boeing  Service  Bulletin 
747-36A2097,  Revision  3,  dated  September 
28,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conmients  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  )anuary 
22,  1996. 

Darreli  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-1 570  Filed  1-26-96:  8:45  am)     d 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-^NM-29] 

Proposed  amendment  to  Class  D  and 
Class  E  airspace,  Hailey,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  Hailey.  Idaho,  Class  D  and 
Class  E  airspace.  If  amended,  the 
airspace  would  accommodate  a  new 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Friedman  Memorial 
Airport,  Hailey,  Idaho.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  March  1.  1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
System  Management  Branch.  ANM-530. 
Federal  Aviation  Administration. 
Docket  No.  95-ANM-29, 1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Praia,  ANM-535/A,  Federal 
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Aviation  Adrainistraucn.  uotitei  ^o 
95-ANM-29.  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2535. 

SITPT  FMENTARY  INFORMATION: 

L-()ni!n»»nts  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy- related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  tripbcate  to  the  address 
bsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed. 
|tamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  95- 
ANM-29."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
Ught  of  comments  received.  AH 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch,  ANM-530, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons     . 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 

The  Proposal  • 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  and  Class  E  airspace  at 


Hailey,  Idaho,  to  accommodate  a  new 
GPS  SIAP  at  Friedman  Memorial 
Airport.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  airspace  areas  extending 
upward  from  the  surface  of  the  earth, 
and  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  5000  and  paragraph  6005. 
respectively,  of  FAA  Order  7400.9C 
dated  August  17.  1995.  and  effective 
September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  dociiment 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  antici{)ated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


Paragraph  5000    Ciass  D  airspace 

ANM  ID  D  Hailey,  ID  [Reviasd] 

Friedman  Memorial  Airport,  Hailey,  ID 
(lat.  43'30'17"  N,  long.  114'17'48"  W) 
That  airspace  extending  upward  from  the 
surface  to,  and  including  7,800  feet  MSL 
within  a  4.1-mile  radius  of  the  Friedman 
Memorial  Airport,  and  that  airspace  within 
1.8  miles  each  side  of  the  159°  bearing  from 
the  airport,  extending  from  the  4.1 -mile 
radius  to  6  miles  southeast  of  the  airport. 
This  Class  D  airspace  area  is  effective  during 
the  specified  dates  and  times  established  in 
advance  by  a  Notice  to  Ainnen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6005  CJass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  ID  E5  Hailey,  ID  (Revised) 

Friedman  Memorial  Airport,  Hailey,  ID 
(lat.  43'3(n7"  N.  long.  114"'17'48"  W) 
M-SUNMLS 

(lat.  43''30'02"  N,  long.  114''17'37"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  1.8  miles  each 
side  of  the  M-SUN  MLS  328*  azimuth,  from 
7.4  miles  northwest  to  4.3  miles  southeast  of 
the  M-SUN  MLS,  and  1.8  miles  each  side  of 
the  159°  bearing  from  the  airport,  extending 
from  the  airport  to  7.6  miles  southeast  of  the 
airport;  that  airspace  extending  upward  from 
1,200  feet  above  the  surface,  within  3.5  miles 
each  side  of  the  M-SUN  MLS  328°  azimuth, 
from  15.7  miles  northwest  to  the  M-SUN 
MLS,  and  that  airspace  from  lat.  43°36'00"  N, 
long.  114°27'03"  W,  thence  eastboimd  to  lat. 
43°36'00"  N,  long.  114°00'03"  W,  thence 
southbound  to  lat.  43°17'30"  N,  long. 
114°03'03"  W,  thence  westbound  to  lat. 
43°17'30"  N,  long.  114°27'03"  W,  thence 
northbound  to  the  point  of  beginning; 
excluding  that  airspace  overlying  V-231  on 
the  east  side  and  V-500  on  the  south  side. 


PART  71— {AMENDED] 

s 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  15,  1995,  is  amended  as 
follows; 


Issued  in  Seattle,  Washington,  on  January 
5,  1996. 

Richard  E.  Prang. 

Acting  Assistant  Management,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
(FR  Doc.  96-1435  Filed  1-26-96;  8:45  amj 
a«LUNO  COD€  aifr-13-M 
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DEPARTMENT  OF  ENERGV 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  Nos.  RM95-8-000  ano  RMa4-7- 
001]  I 

Promoting  Wholesale  Comperit  on 
Through  Open  Access  Non 
Discriminatory  Transmission  .Services 
by  Public  Utilities;  Recovery  of 
Stranded  Costs  by  Public  Utilities  and 
Transmitting  Utilities 

January  19. 1996. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Proposed  rule;  extension  of  time 

for  comments  on  Draft  Environmental 

Impact  Statement  (DEIS). 

summary:  On  November  17,  1995.  the 
staff  of  the  Federal  Energy  Regulatory 
Commission  issued  a  draft 
environmental  impact  statement  for  the 
proposed  rule  in  this  proceeding  (60  FR 
58304,  November  27, 1995).  On  January 
3.  1996,  an  extension  of  time  for  the 
filing  of  comments  on  the  DEIS  was 
granted  because  certain  departments 
and  agencies  of  the  Federal  government 
were  closed  for  all  but  emergency 
matters  due  to  a  lack  of  appropriated 
funds. 

DATES:  Comments  by  all  parties  shall  be 

filed  on  or  before  February  2,  1996. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street.  N.E., 

Washington,  D.C.  2042P 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Meroney,  Office  of  Economic 

Policy,  (202)  208-1069. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  96-1530  Filed  1-26-96;  8:45  am] 
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DEPARTMENT  OF  health  AND 
MIJMAN  SEPv-i-CES 

Food  and  Drug  Aarrrnistrrition 

21  CFR  P-i'^b  6CC  and  60 1 
[Docket  No.  95N-0411] 
RIN0d10-AA68 

Well-Characterized  Biotechnology 
Products;  Elimination  of  Establishment 
License  Appi.carior 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 


amend  the  bioiogics  reguianons  to 
eliminate  the  establishment  license 
application  (ELA)  requirement  for  well- 
characterized  biotechnology  products 
licensed  under  the  Public  Health 
Service  Act  (FHS  Act).  The  proposed 
rule  would  also  exempt  well- 
characterized  biotechnology  products 
licensed  under  the  PHS  Act  from  certain 
biologies  regulations  and  harmonize  the 
requirements  applicable  to  these 
products  with  those  applicable  to 
similar  drug  products  which  are 
approved  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act). 

This  action  is  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiatives, 
and  it  is  intended  to  reduce  unnecessary 
burdens  for  industry  without 
diminishing  public  health  protection. 
DATES:  Written  comments  on  this 
proposed  rule  by  February  28,  1996. 
Submit  written  comments  on  the 
information  collection  requirements  by 
February  28,  1996,  but  not  later  than 
March  29,  1996.  The  agency  proposes 
that  any  final  rule  that  may  issue  based 
on  this  proposal  become  effective  upon 
its  date  of  publication  in  the  Federal 
Rct^istPf 

ADDRESSES:  Submit  written  comments 
on  this  proposed  rule  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  H.  Forfa,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville. 
MD  208.52-1448,  301-594-3074. 
SJPPlFMENTARY  INFORMATION 

In  the  Federal  Register  of  December  8. 
1995  (60  FR  63048),  the  agency 
announced  its  interim  definition  of  a 
well-characterized  therapeutic 
recombinant  DNA-derived  and 
monoclonal  antibody  biotechnology 
product,  as  follows: 

A  chemical  entity(ies)  whose  identity, 
purity,  impurities,  potency,  and  quantity  can 
be  determined  and  controlled. 

Identity: 

a.  Recombinant  DNA  Biotechnology 
Products 

The  primary  structure  is  known  (i.e., 
amino  acid  sequence),  and 

The  secondary  structure  is  known  (e.g. 
disulfide  linkage),  and 


J-'ost-translatiuaai  iiiodiiicationb  aie  known 
(e.g.,  glycosylation),  or 
b.  Monoclonal  Antibodies 
The  identity  can  be  determined  by  rigorous 
physicochemical  and  immunochemical 
characterization  without  fully  knowing  its 
chemiral  structure. 
Purity  and  impurities: 
The  purity  is  quantifiable. 
The  impurities  are  quantifiable,  and 
identified  if  feasible. 
Potency  and  quantity: 
The  biological  activity  is  measurable. 
The  quantity  is  measurable. 
A  we  11 -characterized  therapeutic 
recombinant  DNA-derived  and  monoclonal 
antibody  product  requires  proper  raw 
material  controls,  process  validation  and 
controls,  and  sensitive  and  validated  test 
methods  and  specifications. 

As  announced  in  the  Federal  Register 
of  October  25,  1995  (60  FR  54695),  FDA 
held  a  scientific  workshop  on  December 
11,  12,  and  13,  1995,  to  discuss  the 
definition  of  a  well-characterized 
therapeutic  recombinant  DNA-derived 
and  monoclonal  antibody  product  and 
to  identify  the  information  necessary  to 
characterize  such  products.  FDA 
intends  to  consider  information 
received  at  the  workshop,  as  well  as 
comments  received  in  response  to  this 
proposed  rule,  to  determine  whether  the 
definition  previously  given  in  this 
document  should  be  expanded  to 
include  other  categories  of  products  that 
would  be  considered  to  be  well- 
characterized,  such  as  certain  vaccines 
and  biologic  devices,  e.g.,  test  kits  for 
screening  blood. 

FDA  is  proposing  to  use  the  phrase 
"well-characterized  biotechnology 
product,"  to  describe  the  products  that 
would  be  eligible  for  a  single  license 
application  so  that  the  regulatory 
language  would  accommodate  such 
additional  categories  of  products.  FDA 
has  not  included  a  definition  of  a  well- 
characterized  biotechnology  product  in 
the  proposed  regulations  because  the 
agency  intends  to  clarify  the  definition 
in  a  guidance  document  that  can  be 
more  readily  modified  to  reflect  changes 
that  may  be  warranted  as  scientific 
knowledge  progresses.  FDA  specifically 
invites  public  comment  on  whether  a 
definition  of  a  well-characterized 
biotechnology  product  should  be 
included  in  the  regulations  and,  if  so, 
what  the  scope  of  such  a  definition 
should  be. 

Well-characterized  therapeutic 
recombinant  DNA-derived  and 
monoclonal  antibody  products  that  are 
viruses,  therapeutic  sera,  toxins, 
antitoxins,  vaccines,  blood,  blood 
components  or  derivatives,  allergenic 
products,  or  analogous  products 
applicable  to  the  prevention,  treatment, 
or  cure  of  human  diseases  or  injuries  are 
"biologies"  within  the  meaning  of 
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section  J51  of  the  PH:5  .\li  i-+-  i    ^  ^ 
262).  They  are  also  "drugs"  as  the  term 
is  defined  in  section  201(g)  of  the  act  (21 
U.S.C.  321(g)).  Additional  well- 
characterized  biotechnology  products 
identified  in  the  future  may  be 
"devices  '  as  defined  in  section  201(h) 
of  the  act  (21  U.S.C.  321(h)).  Therefore, 
such  products  are  subject  to  the 
provisions  of  the  act  applicable  to  drugs 
and/or  devices,  including,  but  not 
limited  to.  the  adulteration  and 
misbranding  provisions  (21  U.S.C.  351 
and  352). 

At  the  present  time,  these  products 
are  regulated  by  either  FDA's  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  or  Center  for  Drug  Evaluation 
and  Research  (CDER).  CBER  and  CDER 
have  entered  into  an  intercenter 
agreement  announced  in  the  Federal 
Register  of  November  21.  1991  (56  FR 
58760),  with  respect  to  the  regulation  of 
drugs  and  biological  products.  The 
intercenter  agreement  assigns 
jurisdiction  to  CBER  or  CDER  based  on 
product  class.  A  product  class  is  defined 
as  a  distinct  category  of  agents 
recognizable  by  physical  characteristics, 
source  materials,  or  pharmacologic 
properties.  Examples  of  product  classes 
include:  antibiotics,  vaccines, 
hormones,  and  human  blood 
derivatives  Under  the  agreement,  some 
well-characterized  biotechnology 
products,  such  as  recombinant  insulin 
and  human  growth  hormone,  are 
assigned  to  CDER,  while  other  similar 
recombinant  products,  such  as 
erythropoietin,  colony  stimulating 
factor,  and  interferon,  are  assigned  to 
CBER. 

Currently,  when  approved  under  the 
PHS  Act  as  biological  products,  well- 
characterized  biotechnology  products 
are  reviewed  like  any  other  biologic; 
that  is,  both  a  product  license 
application  (PLA)  and  an  ELA  are 
submitted  to  and  approved  by  FDA 
before  the  well-characterized 
biotechnology  product  may  be  shipped. 
When  approved  under  the  act  as  a  drug 
product,  a  well-characterized 
biotechnology  product  must  have  an 
approved  new  drug  application  (NDA) 
in  place  of  a  PLA  and  ELA.  Much  of  the 
information  provided  in  a  PLA  is 
similar  to  that  included  in  an  NDA. 
Some  of  the  information  provided  in  an 
ELA  is  included  in  the  chemistry, 
manufacturing  and  controls  section  of 
the  NDA  (see  §  314.50(d)(l)(21  CFR 
314.50(d)(1)));  however,  much  of  the 
information  concerning  the 
manufacturing  facility  that  is  included 
in  an  ELA  is  not  included  in  an  NDA. 

Technical  advances  over  the  last  15 
years  have  greatly  increased  the  ability 
of  manufacturers  to  control  and  analyze 


the  manufacture  of  many  biotechnology- 
derived  biological  products.  After  over  a 
decade  of  experience  with  these 
products,  the  agency  has  found  that  it 
can  review  the  safety,  purity,  potency, 
and  effectiveness  of  most  well- 
characterized  biotechnology  products 
without  requiring  submission  of  a 
separate  EIj\.  Accordingly.  FDA  is 
proposing  procedures  under  which 
CBER  would  approve  well-characterized 
biotechnology  products  by  requiring  a 
single  biologies  license  application. 
CDER  would  continue  to  approve  NDA's 
for  well-characterized  biotechnology 
products.  The  single  biologies  license 
application  and  the  NDA  would  have  an 
identical  format  and  include  the  same 
information.  FDA  would  continue  to 
inspect  manufacturing  facilities  for 
compliance  with  good  manufacturing 
practice  requirements  before  approving 
either  a  biologies  license  application  or 

NDA. 

FDA  has  determined  that  the  review 
standards  for  well-characterized 
biotechnology  products  across  the 
agency  are  substantially  identical, 
notwithstanding  that  such  standards 
may  be  specified  in  separate  regulations, 
but  the  manner  in  which  information  is 
submitted  to  FDA  is  more  burdensome 
when  done  through  the  ELA 
mechanism.  Accordingly,  the  agency 
believes  that  the  proposed  procedures 
will  significantly  reduce  burdens 
without  reducing  the  safety  or 
effectiveness  of  these  products. 

IL  Legal  Authority 

This  proposal  would  establish  a 
licensing  scheme  for  well-characterized 
biotechnology  products  that  differs  from 
the  current  licensing  scheme  in  four 
fundamental  ways.  First,  an  applicant 
seeking  marketing  approval  of  a  well- 
characterized  biotechnology  product 
would  submit  a  single  biologies  license 
application  to  CBER  and  be  issued  a 
single  license.  Second,  for  these 
products,  many  of  the  establishment 
standards  set  forth  in  part  600  (21  CFR 
part  600)  would  be  exempted  from 
applicability  and  the  current  good 
manufacturing  practice  requirements 
found  at  parts  210  and  211  (21  CFR 
parts  210  and  211)  would  constitute  the 
bulk  of  the  applicable  establishment 
standards.  Some  of  the  product 
standards  set  forth  in  part  610  (21  CFR 
part  610)  would  also  be  eliminated  for 
these  products.  Third,  in  lieu  of 
submitting  an  ELA  to  CBER  showing 
compliance  with  establishment 
standards,  FDA  would  evaluate  whether 
establishment  standards  had  been  met 
by  reviewing  information  submitted  in 
the  biologies  license  application  and  by 
inspecting  the  facilities  in  which  the 


product  is  manufactured.  Fourth,  the 
term  "manufacturer"  as  it  is  used  in 
parts  600  through  680  (21  CFR  parts  600 
through  680)  would  be  broadened  to 
include  an  applicant  for  a  license  for  a 
well-characterized  biotechnology 
product  who  may  or  may  not  own  the 
facilities  engaged  in  significant 
production  steps.  This  would  allow  a 
single  license  applicant  to  take 
responsibility  for  compliance  with  the 
requirements  in  parts  600  through  680 
applicable  to  manufacturers  and 
eliminate  the  requirement  that  each 
separate  contract  facility  engaging  in 
significant  manufacturing  obtain  a 
separate  license. 

These  licensing  procedures  for  well- 
characterized  biotechnology-derived 
biological  products  are  authorized  by 
section  351  of  the  PHS  Act.  The 
proposed  rule  would  establish  an 
administrative  approach  to  enforce  the 
requirements  in  sections  351(a)  and  (d) 
of  the  PHS  Act  appropriate  for  current 
scientific  and  technological  methods 
applied  in  the  manufacture  of  these 
products. 

FDA's  current  regulations  to 
administer  and  enforce  the  statutory 
requirements  embody  a  dual  licensing 
scheme:  Applicants  must  submit  to 
CBER  an  ELA  and  a  PLA  and  obtain 
agency  approval  of  both  applications 
before  they  may  distribute  a  biological 
product.  Parts  600  through  680  set  out 
establishment  and  product  standards 
that  applicants  must  meet  before  FDA 
issues  an  establishment  or  product 
license.  However,  a  dual  licensing 
scheme  is  not  compelled  by  the  PHS 
Act 

Section  351(a)  of  the  PHS  Act  restricts 
the  interstate  sale,  barter,  and  exchange 
of  biologies  to  products  manufactured  in 
establishments  that  have  been  licensed. 
Section  351(a)  requires  that  a  biologic 
product  be  "propagated  or 
manufactured  and  prepared  at  an 
establishment  holding  an  unsuspended 
and  unrevoked  license."  Section  351(d) 
authorizes  the  agency  to  prescribe 
regulations  for  the  issuance,  suspension, 
and  revocation  of  licenses:  "Licenses  for 
the  maintenance  of  establishments  for 
the  propagation  or  manufacture  and 
preparation  of  (biological)  products 
*  •  *  may  be  issued  only  upon  a 
showing  that  the  establishment  and  the 
products  for  which  a  license  is  desired  - 
meet  standards,  designed  to  insure  the 
continued  safety,  purity,  and  potency  of 
such  products,  prescribed  in 
regulations,  and  licenses  for  new 
products  may  be  issued  only  upon  a 
showing  that  they  meet  such 
standards."  The  sole  limitation  on  the 
agency's  discretion  to  issue  biologic 
licenses  is  that  licenses  may  only  be 
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issued  upon  a  siiowing  tnat  Doth  the 
establishment  in  which  the  product  is 
prepared  and  the  product  meet 
regulatory  standards  designed  to  insure 
the  continued  safety,  purity,  and 
potency  of  such  products. 

The  PHS  Act  does  not  prescribe 
requirements  for  the  format  or  content 
of  license  applications.  Nor  does  it 
direct  that  there  be  two  forms  of  license. 
The  clear  import  of  section  351(a)  is  that 
the  entity  responsible  for  the  product 
and  its  manufacture  should  be  licensed. 

The  agency  believes  that  the  single 
biologies  license  application  scheme 
that  FDA  is  proposing  for  well- 
characterized  biotechnology  products  is 
authorized  by  the  PHS  Act  because 
licenses  would  continue  to  be  issued 
only  after  the  agency  has  made  a 
determination  that  the  product  and  the 
establishment(s)  in  which  it  is 
manufactured  meet  applicable 
regulatory  standards.  FDA  would  make 
its  determination  as  to  whether  the 
product  and  establishment(s)  meet 
applicable  regulatory  standards  after 
reviewing  the  information  submitted  in 
the  biologies  license  application  and 
after  inspecting  the  manufacturing 
facilities. 

FDA  believes  that  a  license  holder 
need  not  be  the  legal  owner  of  each 
facility  in  which  the  product  is 
manufactured  as  long  as  he  or  she  is 
responsible  for  assuring  FDA  that  the 
product  and  establishment  standards  are 
met.  Accordingly,  the  proposed  rule 
would  permit  a  single  license  holder  to 
assume  control  of  the  production  of  a 
well-characterized  biotechnology 
product  regardless  of  whether  he  or  she 
owns  the  manufacturing  facilities. 

FDA  also  believes  that  its 
administrative  approach  to  enforcing 
the  PHS  Act  can  and  should  change  to 
respond  to  changing  knowledge  and 
experience  in  reviewing  the  safety, 
purity,  and  potency  of  biological 
products. 

UL  Summary  of  Proposed  Rule 

A.  Biologies  License  Application. 

The  proposed  rule  would  be 
applicable  to  applicants  seeking 
marketing  approval  of  well- 
characterized  biotechnology  products 
that  are  currently  licensed  under  the 
provisions  of  the  PHS  Act. 

In  an  effort  to  further  harmonize  the 
manner  in  which  well-characterized 
biotechnology  products  are  regulated, 
the  agency  is  proposing  in  new 
§  601.2(c)  to  eliminate  the  requirement 
for  a  separate  ELA  for  well- 
characterized  biotechnology  products 
licensed  under  the  PHS  Act.  This 
proposed  regulation  would  require  that 


an  applicant  seeking  marketing  approval 
of  a  well-characterized  biotechnology 
product  file  a  single  application  on  a 
form  prescribed  by  CBER.  The  form  will 
include  a  section  that  is  the  same  as  the 
chemistry,  manufacturing,  and  controls 
(CMC)  section  found  in  an  NDA.  (See 
§  314.50(d)(1)).  CBER  and  CDER  have 
prepared  a  draft  form  that  has  been 
made  available  for  comment.  This  draft 
form  may  be  used  in  the  interim  until 
a  final  form  is  available.  Both  CBER  and 
CDER  intend  to  prepare  and  use  the 
same  guidance  documents  to  aid  in  the 
preparation  of  the  chemistry, 
manufacturing,  and  controls  section  of 
an  application  for  a  well-characterized 
biotechnology  product.  FDA  intends 
that  this  guidance  will  be  made 
available  to  the  public  by  the  time  of 
issuance  of  any  final  rule  resulting  from 
this  proposal. 

The  CMC  section  of  a  license 
application  for  a  well-characterized 
biotechnology  product,  like  an  NDA  for 
a  well-characterized  biotechnology 
product,  would  include  the  following 
elements,  at  a  minimum:  A  full 
description  and  characterization  of  the 
well-characterized  biotechnology 
product;  the  names,  addresses,  and 
responsibilities  of  all  manufacturers 
involved  in  the  manufacture  and  testing 
of  the  product;  the  method  of 
manufacture,  including  raw  materials, 
solvents,  and  reagents;  process  controls 
and  tests;  reference  standards; 
specifications  and  analytical  methods;  a 
description  of  the  container  and  closure 
system  and  its  compatibility  with  the. 
well-characterized  biotechnology 
product  drug  substance;  a  description  of 
the  storage  conditions,  stability  study 
protocols,  and  results;  a  tabulated  list  of 
all  components;  specifications  and 
methods  for  the  drug  product's 
ingredients;  methods  of  manufacturing 
and  packaging  of  the  well-characterized 
drug  product  including  a  floor  plan 
which  designates  rooms  in  the 
manufacturing  facilities  and  operations 
in  each  room;  specifications  and 
methods  for  the  drug  product;  any 
microbiology  and  drug  product  stability 
data;  description  of  any  investigational 
formulation;  environmental  assessment 
and  method  validation. 

This  proposal  would  also  expand  the 
definition  in  §600.3(t)  of 
"manufacturer"  to  include  a  license 
applicant  for  a  well-characterized 
biotechnology  product  regardless  of 
whether  the  applicant  is  personally 
engaged  in  significant  manufacturing 
steps. 

These  proposed  changes  would 
facilitate  a  company's  ability  to  contract 
out  manufacture  of  its  well- 
characterized  biotechnology  products. 


The  proposed  rule  would  eliminate  the 
requirement  that  each  separate  contract 
facility  engaging  in  significant 
production  steps  submit  an  ELA  and  a 
PLA.  Instead,  a  well-characterized 
biotechnology  product  would  be 
covered  by  a  single  biologies  license 
application,  which  lists  all 
manufacturing  locations,  regardless  of 
how  many  separate  companies  are 
involved  in  its  manufacture.  FDA  is 
seeking  comment  on  whether  the 
definition  of  "manufacturer"  in 
§600.3(t)  should  also  be  expanded  to 
include  license  applicants  for  products 
other  than  well-charac-terized 
biotechnology  products. 

B.  Good  Manufacturing  Practice 
Requirements. 

The  establishment  standards  for  well- 
characterized  biotechnology  products 
would  continue  to  include  the  CGMP 
regulations  found  in  parts  210  and  211 
(21  CFR  parts  210  and  211).  FDA  would 
review  compliance  with  good 
manufacturing  practice  requirements 
upon  inspection  and  applicants  would 
be  required  to  demonstrate  such 
compliance  in  order  to  obtain  approval 
of  a  biologies  license  application. 

Should  well-characterized  devices 
licensed  under  the  PHS  Act  be 
identified  and  be  eligible  for  the  new 
procedures,  applicable  CGMP 
regulations  would  include  parts  606  and 
820  (21  CFR  parts  606  and  820}  (for 
blood  and  blood  components).  FDA 
requests  comments  on  whether  a 
specific  reference  to  part  820  should  be 
included  in  the  rule. 

Under  section  501(a)(2)(B)  of  the  act, 
the  methods  used  in,  and  the  facilities 
or  controls  used  for  the  manufacture, 
processing,  packing,  or  holding  of  a 
drug  must  conform  to  current  good 
manufacturing  practice.  Because  the 
bulk  drug  substance,  drug  component, 
and  bulk  drug  product  meet  the 
definition  of  "drug"  in  section  201(g)(1) 
of  the  act  (21  U.S.C.  321(g)(1)),  their 
manufacture  also  must  conform  to  good 
manufacturing  practice.  The  CGMP 
regulations  set  forth  in  parts  210  and 
211  are  intended  to  apply  to  the 
preparation  of  a  finished  dosage  form, 
whether  or  not  in  packaged  form.  (See 
§§  210.3(b)(4)  and  211.1(a).)  Although 
these  CGMP  regulations  are  not  applied 
to  the  manufacture  of  bulk  drug 
components,  there  are  numerous 
instances  where  good  manufacturing   - 
practice  for  bulk  drug  substances  and 
bulk  drug  product  components  would 
parallel  the  requirements  set  forth  in 
part  211.  (See  43  FR  45076.)  Because 
well-characterized  biotechnology 
products  can  be  susceptible  to 
contamination,  adequate  control  over 


u. 
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bulk  manufacturing  is  important.  FDA 
intends  to  use  the  standards  of  part  211 
as  guidelines  during  inspections  of 
manufacturers  of  bulk  drug  substance 
and  bulk  drug  product  components, 
under  the  jurisdiction  of  the  act.  to  help 
ensure  that  a  well-characterized 
biotechnology  product  will  have  the 
proper  raw  materials  controls,  process 
validation  and  controls,  and  sensitive 
and  validated  test  methods  and 
specifications  that  are  necessary  to 
assure  the  safety,  purity,  potency,  and 
effectiveness  of  the  product. 

C.  Applicability  of  Current  Regulations 
(Parts  600-680). 

In  order  to  harmonize  the  regulatory 
standards  applied  by  CBER  and  CDER  in 
their  review  of  applications  for  well- 
characterized  biotechnology  products, 
FDA  is  proposing  to  exempt  well- 
characterized  biotechnology  products 
licensed  under  the  PHS  Act  from  certain 
requirements  found  in  parts  600  through 
680.  The  regulations  that  have  not  been 
excluded  in  this  proposed  rule  are  those 
that  FDA  believes  are  necessary  to 
ensure  the  safety,  purity,  and  potency  of 
well-characterized  biotechnology 
products;  are  essentially  the  same  as 
those  found  in  comparable  regulations 
governing  drug  products;  may  not  be 
applicable  by  their  terms  to  well- 
characterized  biotechnology  products; 
or  are  ones  that  are  targeted  for  revision. 
FDA  requests  comments  on  whether 
well-characterized  biotechnology 
products  should  be  exempted  from 
requirements  in  parts  600  through  680 
not  identified  for  exclusion  in  this 
proposal,  or  whether  certain  regulations 
exempted  in  this  proposed  rule  should 
remain  applicable.  FDA  also  requests 
comments  on  whether  well- 
characterized  devices  hcensed  under 
the  PHS  Act,  should  such  products  be 
identified,  would  need  to  be  exempted 
from  the  same  or  different  requirements 
in  parts  600  through  680. 

The  following  lists  set  forth  those 
provisions  that  FDA  proposes  would 
remain  applicable,  those  that  FDA 
proposes  to  exempt  from  applicability  to 
well-characterized  biotechnology 
products,  and  those  that  would  not  be 
applicable  by  their  terms  to  well- 
characterized  biotechnology  products. 

The  following  sections  would  remain 
applicable  to  well-characterized 
biotechnology  products:  §§600.3, 
600.10(a).  600.14.  600.20.  600.21, 
600.22,  600.80,  600.81.  600.90,  601.2, 
601.3(b),  601.4,  601.5,  601.6.  601.7, 
601.8,  601.9,  601.12,  601.20,  601.21, 
601.22,  601.33,  601.40,  601.41,  601.42. 
601.43,  601.44,  601.45.  601.46,  601.50. 
601.51.  610.1.  610.2  (Lot-by-lot  release 
eliminated  (or  licensed  well- 


characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
products  per  letters  to  manufacturers 
and  notice  in  the  Federal  Register  of 
December  8.  1995.  (60  FR  63048.)). 
610.9,  610.10,  610.11a,  610.12 
(Equivalent  methods  or  processes 
possible  under  §  610.9.),  610.13,  610.14. 
610.15.  610.17,  610.18,  610.30,  610.40, 
610.41.  610.45  (Sections  610.40  through 
610.45  apply  to  blood  and  blood 
components  used  in  the  manufacture  of 
a  well-characterized  biotechnology 
product),  610.50,  610.60,  610.61. 
610.63.  610.64,  610.65,  and  parts  606 
(potential  applicability  to  blood  and 
blood  components  only);  640  (potential 
applicability  to  blood  and  blood 
products  only);  and  680  (would  apply 
only  to  a  well-characterized 
biotechnology  allergenic  product). 

The  following  sections  would  be 
exempted  from  applicability  to  well- 
characterized  biotechnology  products: 
§§  600.10(b)  and  (c),  600.11,  600.12, 
600.13,  601.1.  601.30.  601.31.  601.32, 
610.11.  610.53,  and  610.62. 

The  following  sections  by  their  terms 
would  not  be  applicable  to  well- 
characterized  biotechnology  products: 
§§600.15,  601.3(a),  601.10,  601.25, 
601.26.  610.16,  610.19,  610.20,  610.21, 
andparts  607,  620.  630,  650,  and  660. 

FDA  is  proposing  to  exempt  well- 
characterized  biotechnology  products 
from  the  requirements  of  §610.11, 
which  sets  out  procedures  for  a  general 
safety  test  for  biological  products.  FDA 
believes  that  a  general  safety  test 
requirement  is  not  necessary  to  ensure 
the  safety,  purity,  and  potency  of  a  well- 
characterized  biotechnology  product. 
With  in-process  control  and  process 
validation  and  product  testing,  the 
identity  of  the  well-characterized 
biotechnology  product  can  be 
determined,  its  purity  can  be  controlled 
and  quantified,  its  activity  and  quantity 
can  be  measured,  and  the  end-product 
release  specifications  can  be  validated. 
The  agency  believes  that  specific 
analytical  tests  that  are  available  for 
these  products  will  provide  a  better 
assessment  of  safety  than  the  general 
safety  test. 

FDA  is  also  proposing  to  exempt  well- 
characterized  biotechnology  products 
from  §610.62,  which  sets  out 
requirements  for  position  and 
prominence  of  the  proper  name  of  the 
product  on  the  package  label.  FDA 
believes  that  the  requirements  in 
§  201.10(g)  are  adequate  to  assure  the 
appropriate  identification  of  these 
products. 

D.  Transition  Issues. 

Any  well-characterized  biotechnology 
product  for  which  a  PLA  and  an  ELA 


are  pending  on  the  effective  date  of 
these  regulations  would  be  reviewed  as 
submitted.  No  new  submission  would 
be  necessary  to  implement  this  rule 
change  for  these  products.  If  found 
acceptable  for  licensure,  FDA  would 
issue  a  biologies  license  in  lieu  of 
issuing  both  a  product  and 
establishment  license.  Any  company 
planning  to  file  a  PLA  or  an  ELA  prior 
to  April  1996  should  contact  the  agency 
for  guidance.  FDA  specifically  asks  for 
comments  on  how  transition  issues 
should  be  handled. 

FDA  anticipates  that  applicants 
already  holding  an  approved  ELA  and 
PLA  for  a  well-characterized 
biotechnology  product  would  not  be 
required  to  file  supplements  to  comply 
with  the  new  requirements.  The 
approved  PLA  for  a  well-characterized 
biotechnology  product,  together  with 
the  limited  portions  of  the  approved 
ELA  relevant  to  the  new  requirements 
for  the  biologies  license  application, 
would  be  deemed  to  constitute  an 
approved  biologies  license  application 
under  the  new  regulations. 

rv.  Proposed  Effective  Date 

FDA  proposes  that  a  final  rule 
resulting  from  this  proposal  become    • 
effective  upon  its  date  of  publication  in 
the  Federal  Register.  As  provided  under 
5  U.S.C.  553(d)  and  21  CFR  10.40(c)(4), 
the  effective  date  of  a  final  rule  may  not 
be  less  than  30  days  after  publication, 
except  for,  among  other  things,  "a 
regulation  that  grants  an  exemption  or 
relieves  a  restriction"  (§  10.40(c)(4)(i)). 
Because,  as  described  below,  this  rule 
would  decrease  the  regulatory  burdens 
for  well-characterized  biotechnology 
products,  FDA  believes  that  an 
immediate  effective  date  is  appropriate. 

V.  Analysis  of  Impacts 

A.  Reduction  in  Burden 

The  proposed  harmonization  of  the 
requirements  would  reduce  burden  on 
industry  because  companies 
manufacturing  well-characterized 
biotechnology  products  that  are 
regulated  by  both  CBER  and  CDER 
would  be  able  to  submit  applications  for 
products  in  a  consistent  format. 

Companies  developing  and 
manufacturing  well-characterized 
biotechnology  products  regulated  by 
CBER  would  no  longer  have  to  prepare 
an  ELA  to  submit  to  the  agency  for 
approval.  The  amount  of  information 
that  applicants  would  need  to  provide 
in  a  biologies  license  application  would 
be  less  than  that  currently  required  in  a 
PLA  and  ELA.  These  proposed  changes 
would  enable  companies  to  devote  more 
resources  to  ensuring  that 


manufacturing  processes  are  properly 
validated  and  fewer  resources  to 
submitting  documentation  to  the 
agency.  These  changes  would  especially 
benefit  biotechnology  companies  that 
lack  experience  preparing  ELA's  and 
PLA's.  According  to  the  biotechnology 
industry,  preparation  and  submission  of 
an  ELA  may  add  substantially  to  the 
cost  of  obtaining  approval  of  a  well- 
characterized  biotechnology  product. 

The  inclusion  of  parts  210  and  211  in 
the  proposed  rule  as  establishment 
standards  would  not  impose  any 
additional  burden  on  industry.  Human 
drugs,  including  well-characterized 
biotechnology  products,  are  already 
subject  to  the  CGMP's  in  parts  210  and 
211. 

B.  Review  Under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act 

FDA  has  e.xamined  the  impact  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impact;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  a  significant  regulatory 
action  as  defined  By  the  Executive  Order 
and  is  subject  to  review  under  the 
Executive  Order  because  it  deals  with  a 
novel  policy  issue. 


In  accordance  with  the  principles  of 
Executive  Order  12866,  the  overall 
result  of  the  proposed  rule  would  be  a 
substantial  reduction  in  burdens  on 
applicants  filing  for  approval  of  a  well- 
characterized  biotechnology  product.  In 
addition,  FDA  anticipates  that  the 
proposed  rule  would  facilitate 
applicants'  ability  to  improve  their 
licensed  products  and  methods  of 
manufacture  by  decreasing  the  burden 
and  cost  associated  with  filing  an 
application. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because,  as  stated  previously, 
the  overall  result  of  the  proposed  rule 
would  be  a  substantial  reduction  of  the 
regulatory  and  reporting  burdens,  the 
agency  certifies  that  the  proposed  rule 
would  not  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

C.  Review  Under  the  Paperwork 
Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995.  The  title,  description  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA^s  estimate  of  the 
burden  of  the  proposed  "collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Well-characterized 
Biotechnology  Products;  Elimination  of 
Establishment  License  Application. 

Description:  FDA  is  proposing  to 
eliminate  the  requirement  that  an  ELA 
be  submitted  and  approved  by  FDA  for 
those  well-characterized  biotechnology 
products  that  are  licensed  by  CBER.  For 
these  products,  in  place  of  the  ELA,  a 
company  would  be  required  to  prepare 
and  submit  additional  information  for 
inclusion  in  a  single  biologies  license 
application,  which  would  be  the  same 
as  the  information  included  in  the 
"Chemistry,  manufacturing,  and 
controls"  (CMC)  section  of  a  NDA.  This 
proposed  regulation  would  harmonize 
the  approval  and  other  regulatory 
requirements  for  all  well-characterized 
biotechnology  product  under  the  PHS 
Act  or  approved  as  a  drug  under  the 
new  drug  provisions  of  the  act. 

Description  of  Respondents:  All 
applicants  for  a  biological  product 
license  to  be  approved  under  the  Public 
Health  Service  Act. 


Estimated  Annual  Reporting  Burden 


CFR  Section 

Number  ot 
Respondents 

Frequency  of  Re- 
sponses 

Total  Annual  Responses 

Hours  per  Response 

Total  Hours 

601.2(c) 

1 

1 

1 

40 

40 

Reporting  or  Disclosure:  These 
estimates  are  an  approximation  of  the 
average  time  expected  to  be  necessary 
for  a  collection  of  information.  They  are 
based  on  such  information  as  is 
available  to  FDA.  There  are  no  capital 
costs  or  operating  and  maintenance 
costs  associated  with  this  information 


collection.  Fhe  number  of  respondents 
is  dependent  in  part,  on  the  definition 
of  "well-characterized  biotechnology 
products,"  now  under  review  by  the 
agency.  At  the  present  time,  FDA 
estimates  the  number  of  respondents  at 
one  a  year.  The  agency  seeks  comment 
on  these  estimates,  particularly  the 


industry's  view  of  the  number  of  firms 
and  products  affected  by  the  collections 
of  information  requirements  contained 
in  this  proposed  rule. 

The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
of  these  information  collections. 
Interested  persons  are  requested  to  send 
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comments  regarding  this  infonnation 
collection,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  New  ExecuUve  Office  Bldg.,  725 
17th  St.  N\V..  rm.  10235,  Washington. 
DC  20503,  Attn:  Desk  Officer  for  FDA. 
Submit  written  comments  on  the 
infonnation  collection  by  February  28, 
1996  but  not  later  than  March  29,  1996. 

D.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may.  on  or  before 
February  28,  1996.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Two  copies 
of  all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  The  comments  received  are 
available  for  pubUc  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Infonnation  and  Regulatory 
Management.  OMB  (address  above). 

List  of  Subjects 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  600  and  601  be  amended  as 
follows: 

PART  500— BIOLOGICAL  PRODUCTS: 
GENERAL 

3.  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 


Authority:  Sees.  201,  501.  502,  503.  505. 
510.  519.  701.  704  of  the  Federal  Food.  Drug, 
and  CosmeUc  Act  (21  U.S.C.  321.  351.  352, 
353.  355.  360.  360i.  371.  374);  sees.  215.  351, 
352,  353,  361,  2125  of  the  Public  Health 
Service  Act  (42  U.S.C.  216.  262,  263,  263a,' 
264.  300a»-25). 

4.  Section  600.3  is  amended  by 
revising  paragraph  (t)  to  read  as  follows: 

$600.3    Definitions. 

•         •         •         «         • 

(t)  Manufacturer  means  any  legal 
person  or  entity  engaged  in  the 
manufacture  of  a  product  subject  to 
license  under  the  act;  "Manufacturer" 
also  includes  an  applicant  for  a  license 
for  a  well-characterized  biotechnology 
product. 


PART  601— UCENSING 

5.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  503,  505. 
510.  513-516.  5ia-520.  701.  704.  721.  801  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  351.  352.  353,  355.  360,  360c- 
360f,  360h-360j,  371.  374.  379e.  381);  sees. 
215.  301.  351.  352  of  the  Public  Health 
Service  Act  (42  U.S.C.  216.  241.  262,  263): 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461). 

6.  Section  601.2  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§601.2    Applications  for  establishment  and 
product  licenses;  procedures  for  filing. 

(a)  *  *  •  In  lieu  of  the  procedures 
described  in  this  paragraph, 
applications  for  well-characterized 
biotechnology  products  shall  be 
handled  as  set  forth  in  paragraph  (c)  of 
this  section. 
•        •        •         •        • 

(c)  Well -characterized  biotechnology 
pmducts.  (1)  To  obtain  marketing 
approval  for  a  well-characterized 
biotechnology  product,  an  applicant 
shall  submit  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research,  a 
biologies  license  application  on  a  form 
prescribed  by  the  Director,  Center  for 
Biologies  Evaluation  and  Research.  For 
such  well-characterized  biotechnology 
products,  a  separate  establishment 
license  application  shall  not  be 
required.  An  application  for  a  license 
for  a  well-characterized  biotechnology 
product  shall  include:  Data  derived 
horn  nonclinical  laboratory  and  clinical 
studies  that  demonstrate  that  the 
manufactured  product  meets  prescribed 


standards  of  safely,  purity,  and  potency; 
with  respect  to  each  nonclinical 
laboratory  study,  either  a  statement  that 
the  study  was  conducted  in  compliance 
with  the  requirements  set  forth  in  part 
58  of  this  chapter,  or.  if  the  study  was 
not  conducted  in  compliance  with  such 
regulations,  a  brief  statement  of  the 
reason  for  the  noncompliance; 
statements  regarding  each  clinical 
investigation  involving  human  subjects 
contained  in  the  application,  that  it 
either  was  conducted  in  compliance 
with  the  requirements  for  institutional 
review  set  forth  in  part  56  of  this 
chapter  or  was  not  subject  to  such 
requirements  in  accordance  with 
§§  56.104  or  56.105  of  this  chapter,  and 
was  conducted  in  compliance  with 
requirements  for  informed  consent  set 
forth  in  part  50  of  this  chapter;  a  full 
description  of  manufacturing  methods; 
data  establishing  stability  of  the  product 
through  the  dating  period;  sample(s) 
representative  of  the  product  to  be  sold, 
bartered,  or  exchanged  or  offered,  sent, 
carried  or  brought  for  sale,  barter,  or 
exchange;  summaries  of  results  of  tests 
performed  on  the  lot(s)  represented  by 
the  submitted  samples;  and  specimens 
of  the  labels,  enclosures,  and  containers 
proposed  to  be  used  for  the  product.  An 
application  for  license  shall  not  be 
considered  as  filed  until  all  pertinent 
information  and  data  have  been 
received  from  the  applicant  by  the 
Center  for  Biologies  Evaluation  and 
Research.  The  applicant  shall  also 
include  either  a  claim  for  categorical 
exclusion  under  §  25.24  of  this  chapter 
or  an  environmental  assessment  under 
§  25.31  of  this  chapter. 

(2)  Approval  of  the  biologies  license 
apphcation  and  issuance  of  the 
biologies  license  shall  constitute  a 
determination  that  the  establishment 
and  the  product  meet  appUeable 
standards  established  in  this  chapter  to 
ensure  the  continued  safety,  purity,  and 
potency  of  such  products.  Applicable 
standards  for  the  maintenance  of 
establishments  for  the  manufacture  of 
well-characterized  biotechnology 
product  shall  include  the  good 
manufacturing  practice  requirements  set 
forth  in  parts  210  and  211  of  this 
chapter.  The  following  sections  in  parts 
600  through  680  of  this  chapter  shall  not 
be  applicable  to  well-characterized 
biotechnology  products:  §§  600.10(b) 

and  (c),  600.11,  600.12,  600.13,  601.1, 
601.30,  601.31,  601.32,  610.11,  610.53. 
and  610.62  of  this  chapter. 
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(3)  The  term  "product  license 
application,"  as  it  is  used  in  those 
sections  of  parts  600  through  680  of  this 
chapter  that  are  applicable  to  well- 
characterized  biotechnology  products, 
shall  include  a  biologies  license 
application  for  a  well-characterized 
biotechnology  product. 

(4)  To  the  extent  that  the  requirements 
in  this  paragraph  conflict  with  other 
requirements  in  this  subchapter,  this 
paragraph  (c)  shall  supercede  such  other 
requirements. 

Dated:  January  8, 1996. 
William  B.  Schuitz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  96-1582  Filed  1-25-96;  10:42  am) 
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Changes  to  an  Approved  Appucation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUPl«MARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  biologies  regulations  for 
reporting  changes  to  an  approved 
application  in  order  to  reduce 
unnecessary  reporting  burdens  on 
applicants  holding  licenses  approved  in 
the  Center  for  Biologies  Evaluation  and 
Research  (CBER)  under  the  Public 
Health  Service  Act  (the  PHS  Act)  to 
manufacture  biological  products.  In 
addition,  FDA  is  proposing  to  amend 
the  corresponding  drug  regulations  for 
submitting  supplements  for  and 
reporting  changes  to  an  application 
approved  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  for  well- 
characterized  biotechnology  products 
reviewed  in  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  to 
harmonize  the  drug  and  biologies 
regulations.  These  actions  are  part  of 
FDA's  continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiaUves. 

DATES:  Written  comments  on  this 
proposed  rule  by  April  29. 1996.  Submit 
written  comments  on  the  information 
collection  requirements  by  February  28, 
1996,  but  not  later  than  March  29,  1996. 
The  agency  proposes  that  any  final  rule 
that  may  issue  based  on  this  proposal 
become  effective  immediately  upon  its 
date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  written  comments 
on  this  proposed  rule  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklavra  Dr.,  rm.  1-23.  Rockville,  MD 
20857.  Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB.  New  Executive  Office 
Bldg..  725  i;th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  H.  Forfa  or  Timothy  W.  Beth, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-630),  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  suite  200N, 
Rockville,  MD  20852-1448,  301- 
594-3074 


or; 
Yuan  Yuan  Chiu,  Center  for  Ehiig 
Evaluation  and  Research  (HFD- 
820),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443- 

S.jPPuEMcNTARY  INFORMATION: 
I.  Introduction 
A.  Background 

This  proposed  rule  is  issued  in 
accordance  with  the  principles  set  forth 
in  the  Regulatory  Flexibility  Act  of  1990 
(Pub.  L.  96-354),  Executive  Order 
12866;  the  President's  memorandum  of 
March  4,  1995.  announcing  the 
"Regulatory  Reinvention  Initiatives"  the 
President's  memorandum  of  April  21, 
1995.  entitled.  "Regulatory  Reform- 
Waiver  of  Penalties  and  Reduction  of 
Reports;"  the  April  1995  Publication 
"Reinventing  Drug  and  Medical  Device 
Regulations,  and  die  November  1995. 
Presidential  National  Performance 
Review  report  "Reinventing  the 
Regulation  of  Drugs  Made  From 
Biotechnology."  The  Regulatory 
Flexibility  Act  requires  Federal  agencies 
to  consider  the  burden  a  rule  may  have 
on  small  business  entities  through  a 
regulatory  flexibility  analysis  and  to 
periodically  review  its  rules  to 
determine  if  regulatory  burdens  may  be 
reduced.  Executive  Order  12866  directs 
Federal  agencies  and  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  to  implement  measures  that  will 
reform  and  make  the  regulatory  process 
more  efficient. 

Under  Executive  Order  12866.  FDA 
published  a  document  in  the  Federal 
Register  on  January  20.  1994  (59  FR 
3043),  that  announced  FDA's  plan  to 
review  and  evaluate  all  significant 
regulations  for  their  effectiveness  in 
achieving  public  health  goals  and  in 
order  to  avoid  unnecessary  regulatory 
burden.  FDA  published  two  documents 
in  the  Federal  Register  of  June  3,  1994 
(59  FR  28821  and  28822),  that 


announced  the  review  of  certain  general 
biologies  and  blood  and  blood  product 
regulations  by  CBER  to  identif>'  those 
regulations  that  are  outdated, 
burdensome,  inefficient,  duplicative,  or 
otherwise  unsuitable  or  unnecessary. 

The  President's  memorandum  of 
March  4,  1995,  entitled  "Regulatory 
Reinvention  Initiative"  sets  forth  four 
steps  toward  regulatory  reform,  one  of 
which  instructs  agencies  to  revise  those 
regulations  that  are  in  need  of  reform. 
FDA  believes  that  this  proposed 
regulation  is  in  keeping  with  these 
principles  without  compromising  the 
agency's  duty  and  commitment  to 
protect  the  public  health.  The 
President's  memorandum  of  April  21, 
1995,  directs  Federal  agencies  to  reduce 
the  frequency  of  regularly  scheduled 
reports  that  the  public  is  required,  by 
rule  or  policy,  to  provide  to  the  Federal 
government.  In  addition,  the  November 
1995,  Presidential  National  Performance 
Review  report  entitled  "Reinventing  the 
Regulation  of  Drugs  Made  From 
Biotechnology,"  focused  on  FDA's 
efforts  to  reform  the  regulation  of 
bioteeh  drugs  used  for  therapy. 

FDA  also  held  a  public  meeting  on 
January  26,  1995,  to  discuss  the 
retrospective  review  effort.  The  public 
meeting  was  a  forum  for  the  public  to 
voice  its  comments  regarding  the 
retrospective  review  of  regulations  being 
undertaken  by  CBER. 

Many  of  the  comments  submitted  to 
the  public  docket  regarding  the  CBER 
retrospective  regulations  review  were 
requests  to  revise  §  601.12  Changes  to  be 
reported  (21  CFR  601.12).  Most  of  those 
comments  requested  revision  of  the 
regulation  to  reduce  the  burden  on 
applicants  of  reporting  changes  to  an 
approved  application.  As  part  of  the 
CBER  regulatory  review  initiative,  and 
in  response  to  the  comments  received, 
FDA  published  in  the  Federal  Register 
of  April  6,  1995  (60  FR  17535),  a 
document  entitled,  "Changes  to  Be 
Reported  for  Product  and  Establishment 
License  Applications;  Guidance."  The 
guidance  document  set  forth  FDA's 
current  interpretation  of  §  601.12  and 
was  intended  to  reduce  the  reporting 
burden  as  well  as  facilitate  the  timely 
implementation  of  certain  changes  by 
manufacturers.  The  guidance  document 
was  the  first  step  in  a  reinventing 
Government  initiative  outlined  in  the 
April  1995  publication  "Reinventing 
Drug  and  Medical  Device  Regulations." 
Concurrently,  CBER's  Office  of  Blood 
Research  and  Review  (OBRR),  in  letters 
to  applicants  and  an  industry  trade 
organization  and  in  presentations  at  a 
January  30  and  31.  1995.  "Licensing 
Blood  Establishments"  workshop. 


2740 


Federal  Re^ster  /  Vol.  61.  No.  19  /  Monday,  January  29,  1996  /  Proposed  Rules 


Federal   R*-  isier  /  Vol.  61.  No.  19  /  Monday,  January  29.  1996  /  Proposed  Rules  2741 


conuuuiucdled  FDA's  inturpnjldtiun  ul 
§601.12  as  it  applies  to  blood 
establishments.  OBRR  discus.sed 
categories  of  changes  that  blood 
establishments  could  implement 
without  supplement  submission  and 
FDA  approval.  These  categories  include 
noncritical  standard  operating 
procedures,  certain  personnel  changes, 
and  some  facility  changes.  During  a  9- 
month  period  (October  1994  to  June 
1995),  CBER  received  over  850  such 
submissions  that  were  not  required  to 
await  FDA  approval. 

The  agency  is  proposing  to  revise 
§600.3  (21  CFR  600.3)  and  §601.12  to 
permit  more  substantial  report 
reduction  as  the  second  step  in  the 
President's  reinvention  initiative.  FDA 
is  also  proposing  to  add  §  314.70(g)  (21 
CFR  314.70(g))  which  would  apply  to 
well-characterized  biotechnology 
products  approved  under  the  act  to 
harmonize  CDER  and  CBER 
postapproval  reporting  requirements. 
FDA  published  a  definition  of  a  well- 
characterized  therapeutic  recombinant 
deoxyribonucleic  acid  (DNA)-derived 
and  monoclonal  antibody  biotechnology 
product  in  a  document  published  in  the 
Federal  Register  of  December  8.  1995, 
(60  FR  63048).  as  follows: 

A  chemical  entity(ies)  whose  identity, 
purity,  impurities,  potency,  and  quantity  can 
be  determined  and  controlled. 

Identity. 

a.  Recombinant  DNA  Biotechnology 
Products 

The  primary  structure  is  known  (i.e., 
amino  acid  sequence),  and 

The  secondary  structure  is  known  (e.g., 
disulfide  linkage),  and 

Post-translational  modificaUons  are  known 
(e.g.,  glycosylation),  or 

b.  Monoclonal  Antibodies 

The  identity  can  he  determined  by  rigorous 
physicochemical  and  immunochemical 
characterization  without  fully  knowing  its 
chemical  structure 

Purity  and  impurities: 

The  purity  is  quantiAable. 

The  impurities  are  quantifiable,  and 
identified  if  feasible 

Potency  and  quantity. 

The  biological  activity  is  measurable. 

The  quantity  is  measurable. 

Well-characterized  therapeutic 
recombinant  DNA-derived  or  monoclonal 
antibody  biotechnology  product  require 
proper  raw  materials  controls,  process 
validation  and  controls,  and  sensitive  and 
validated  test  methods  and  sjjecifications. 

FDA  plans  to  hold  an  open  public 
meeting  that  will  be  announced  in  a 
future  issue  of  the  Federal  Register 
during  the  comment  period  of  this 
proposed  rule  to  facilitate  public 
discussion. 


u.  i>uiiiinary  uj  uie  Proposed  Rule 

1.  Summary  of  Changes  to  §  600.3 — 
Definitions 

There  has  been  much  confusion 
regarding  the  use  of  the  words 
"supplement"  and  "amendment"  in 
relation  to  license  applications  for 
biological  products  approved  under 
section  351  of  the  FHS  Act.  In  order  to 
clarify  the  use  of  these  terms,  and  to 
facilitate  a  clearer  understanding  of  the 
proposed  revision  of  §601.12,  FDA  is 
proposing  to  amend  §  600.3  (21  CFR 
600.3)  to  include  definitions  of 
"supplement"  and  "amendment." 
Previously,  a  change  submitted  to  an 
approved  biological  produci  license 
application  (FLA)  or  establishment 
license  application  (ELA)  was  termed  an 
"amendment."  In  order  to  achieve 
consistency  with  CDER  in  implementing 
the  Prescription  Drug  User  Fee  Act  of 
1992  (PDUFA)(21  U.S.C.  301,  et  seq.). 
CBER  began  using  the  term 
"amendment"  to  refer  to  a  change 
submitted  to  a  pending  license 
application  or  supplement,  and  the  term 
"supplement"  to  refer  to  a  change 
submitted  to  an  approved  license 
application.  A  change  to  an  unapproved 
(pending)  new  drug  application  (NDA) 
is  also  referred  to  as  an  "amendment" 
and  a  change  submitted  to  an  approved 
NDA  is  also  referred  to  as  a 
"supplement."  Under  this  proposed 
rule,  §  600.3(ff)  would  define  the  term 
"amendment"  as  the  submission  of 
information  to  an  unapproved  license 
application  or  supplement.  Such 
information  could  include  additional 
information  or  reanalysis  of  data 
previously  submitted,  to  revise  or 
modify  the  application  as  originally 
submitted.  Section  §600.3(gg)  would 
define  a  "supplement"  as  a  request  to 
the  Director,  CBER,  to  approve  a  change 
to  an  approved  license  application.  A 
supplement  would  ordinarily  contain  a 
description  of  the  proposed  change  and 
the  data  and  information  supporting  the 
change. 

FDA  believes  that  defining  these 
terms  in  the  regulations  will  simplify 
the  approval  process  for  applicants, 
minimize  misunderstanding  between 
CBER  and  the  biologies  industry,  and 
harmonize  the  use  of  the  terms  within 
CBER  and  CDER. 

2.  Section  314.70 — Changes  to  an 
Approved  Application 

To  ensure  consistent  treatment  of 
well-characterized  biotechnology- 
derived  products  within  CBER  and 
CDER,  conforming  amendments  to 
§  314.70  are  also  being  proposed. 
Specifically,  FDA  is  proposing  an 
exception  in  §  314.70(g)  for  well- 


characterized  biotechnology  products 
that  provides  that  manufacturing 
changes  to  these  products  would  be 
handled  as  described  in  proposed 
§  601.12(b),  (c),  and  (d)  with  regard  to 
preapproval,  notification,  and 
submission  in  annual  reports  instead  of 
as  described  in  §  314.70  (a),  (b),  (c),  and 
(d).  However,  labeling  changes  would 
not  be  affected  by  the  proposed  change. 

3.  Summary  of  Proposed  §601.12 — 
Changes  to  an  Approved  Application 

Section  601.12  currently  requires  that 
important  proposed  changes  in  location, 
equipment,  management  and 
responsible  personnel,  or  in 
manufacturing  methods  and  labeling,  be 
reported  to  the  Director,  CBER,  not  less 
than  30  days  in  advance  of  the  time 
such  changes  are  intended  to  be  made. 
Proposed  changes  in  manufacturing 
methods  and  labeling  may  not  become 
effective  until  notification  of  acceptance 
is  received  from  the  Director,  CBER. 

In  comments  made  to  the  public 
docket  and  at  the  January  26,  1995, 
public  meeting,  representatives  from  the 
biologies  industry  requested  that  FDA 
modify  §  601.12  to  be  more  flexible  and 
less  burdensome.  The  representatives 
also  asked  that  a  category  system  of 
changes  to  be  reported  be  implemented, 
which  would  include  changes  that 
could  be  made  without  prior  approval 
and  those  that  would  be  required  to  be 
described  in  an  annual  report.  Several 
comments  requested  that  CBER  make 
the  reporting  process  comparable  to 
§  314.70  Supplements  and  other 
changes  to  an  approved  application 
which  sets  out  three  categories  of 
notification  of  changes  that  are  reported 
to  FDA.  These  include:  Supplements 
requiring  FDA  approval  before  the 
change  is  made,  supplements  for 
changes  that  may  be  made  before  FDA 
approval  (changes  being  effected),  and 
changes  described  in  an  annual  report. 
Another  comment  stated  that 
regulations  should  not  stand  as  a  barrier 
to  manufacturing  process  improvement 
by  requiring  the  filing  of  a  supplement 
and  CBER  approval  for  even  minor 
changes  and  improvements  in  the 
manufacturing  process. 

The  regulatoi7  scheme  that  the  agency 
is  now  proposing  responds  to  these  and 
other  requests  from  the  public.  In 
response  to  the  comments,  FDA 
undertook  an  informal  review  of  the 
types  of  changes  that  had  historically 
been  subject  to  prior  approval  and  the 
im[>act  such  changes  had  on  products 
and  establishments.  FDA  also  examined 
the  existing  requirements  applicable  to 
drugs  and  devices  approved  under  the 
act;  in  particular,  the  regulations  found 
in  §§  314.70  and  814.39  (21  CFR 
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814.39).  FDA  useu  mis  mlormation  to 
develop  categories  of  reportable  changes 
and  criteria  for  assigning  a  change  to  the 
appropriate  category. 

FDA  is  now  proposing  a  three- 
category  scheme  for  changes  in  the 
product,  production  process, 
equipment,  facilities,  or  responsible 
personnel  that  would  eliminate  FDA 
approval  of  certain  reportable  changes 
and  create  a  category  of  changes  that 
would  be  described  in  an  annual  report. 
In  addition  to  these  two  categories,  there 
is  a  category  of  changes  which  would 
require  approval  prior  to  distribution. 
The  agency  believes  that  this  proposed 
rule  reduces  unnecessary  reporting  and 
approval  of  changes  for  biologies 
licensed  under  the  PHS  Act  consistent 
with  the  corresponding  regulations 
applicable  to  drugs  and  devices 
approved  under  the  act.  These 
categories  would  include:  (1) 
Supplement  submission  and  approval 
prior  to  distribution  of  a  product  made 
using  a  proposed  change  that  has  a 
substantial  potential  to  have  an  adverse 
effect  on  a  product's  safety,  purity, 
potency,  or  effectiveness;  (2) 
notification  not  less  than  30  days  prior 
to  distributing  a  product  made  using  a 
change  that  has  a  moderate  potential  to 
have  an  adverse  effect  on  a  product's 
safety,  purity,  potency,  or  effectiveness; 
and  (3)  an  annual  report  describing 
changes  that  have  minimal  potential  to 
have  an  adverse  effect  on  a  product's 
safety,  purity,  potency,  or  effectiveness. 
The  agency  does  not  intend  that  this 
rule  would  apply  to  normal 
maintenance  and  repair  which  would 
continue  to  be  documented  as  it  is  now 
by  firms  under  applicable  current  good 
manufacturing  practice  (CGMP) 
regulations  (21  CFR  parts  210,  211,  606. 
and  820).  The  proposed  revision  also 
includes  new  §  314.70(g)  for  well- 
characterized  biotechnology  products  to 
make  the  requirements  for  changes 
made  to  such  products  consistent 
vdthin  CBER  and  CDER. 

The  proposed  revision  also  sets  out  a 
separate,  three-category  reporting 
system  for  biological  product  labeling 
changes.  This  scheme  differs  slightly 
from  the  scheme  for  proposed  changes 
in  the  product,  production  process, 
equipment,  facilities,  or  responsible 
personnel,  and  is  consistent  with 
requirements  for  labeling  changes 
applicable  to  drugs  approved  under  the 
act.  A  change  to  a  product  package 
label,  container  label,  or  package  insert 
would  require  one  of  the  following:  (1) 
Submission  of  a  supplement  with  FDA 
approval  required  prior  to  product 
distribution;  (2)  submission  of  a 
supplement  with  product  distribution  ' 
allowed  prior  to  FDA  approval;  or  (3) 


submission  of  the  final  printed  label  in 
an  annual  report.  Promotional  labeling 
and  advertising  would  be  required  to  be 
submitted  in  accordance  with  the 
requirements  of  §  314,81(b)(3)(i)(21  CFR 
314.81((b)(3)m). 

Although  the  proposed  decrease  in 
reporting  and  approval  requirements 
and  the  corresponding  reduction  in  the 
agency's  role  in  reviewing  changes 
before  they  are  implemented  does 
present  some  risks  to  product  safety, 
purity,  potency,  and  effectiveness,  the 
agency  believes  that  these  risks  are 
minimal.  Under  the  proposed  rule  the 
applicant  would  be  required  to 
document  that  each  change  has  no 
adverse  effect  on  the  safety,  purity, 
potency,  or  effectiveness  of  the  product. 
Such  documentation  would  include 
appropriate  validation  and/or  other 
studies.  In  some  cases  clinical  data 
would  be  necessary  and  in  other  cases 
it  would  not.  Applicants  would  be 
required  to  maintain  records  of  the 
validation  and  study  data  under  existing 
CGMP  requirements.  For  those  changes 
no  longer  requiring  supplement 
approval,  FDA  review  would  shift  to 
postmarketing  review  including 
inspections  of  manufacturing  facilities. 

The  proposed  rule  includes  some 
specific  examples  of  changes  that  fall 
into  a  particular  category,  but  does  not 
attempt  to  set  out  a  comprehensive  Ust 
of  the  changes  included  in  each 
category.  The  agency  recognizes  that 
scientific  and  technological  advances 
may  change  the  need  for  supplement 
approval  and/or  reporting  of  many  types 
of  changes.  Moreover,  the  potential  for 
a  particular  change  to  adversely  affect  a 
product's  safety,  purity,  potency,  or 
effectiveness  may  differ  for  different 
products.  FDA  recognizes  that  a  change 
made  to  a  less  well-characterized 
product  could  fall  into  a  different 
reporting  category  than  the  same  change 
made  to  a  product  that  was  adequately 
characterized  using  analytical  and 
functional  tests.  For  example,  scale  up 
of  a  purification  process  may  have  a 
greater  impact  on  a  live  virus  vaccine 
than  it  may  on  a  well-characterized 
recombinant  DNA-derived  purified 
protein.  The  agency  believes  that  it  can 
more  readily  respond  to  advances  in 
technology,  differences  among  products, 
and  knowledge  gained  from  experience 
by  creating  a  rule  that  sets  out  general 
categories  of  changes.  FDA  recognizes, 
however,  that  applicants  need  clear 
guidance  on  how  the  agency  intends  to 
interpret  the  rule  in  order  to  efficiently 
produce  products  and  adhere  to 
regulatory  requirements.  Accordingly, 
FDA  intends  to  make  available  guidance 
documents  to  describe  the  agency's 
current  interpretation  of  specific 


changes  falling  into  each  category  and  to 
modify  the  documents  as  needed  to 
reflect  changes  in  science  and 
technology.  Notices  of  availability  for 
drafts  of  guidance  documents  for 
reporting  changes  to  most  biological 
products  and  to  well-characterized 
recombinant  DNA-derived  and 
monoclonal  antibody  biotechnology 
products  are  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  seeking  comment  on  the  use  of 
guidance  documents  in  conjunction 
with  a  final  rule  that  may  result  from 
this  proposal.  FDA  is  also  sohciting 
comment  on  the  appropriate 
categorization  of  specific  changes 
enumerated  in  this  proposal  and  the 
guidance  documents.  In  the  Federal 
Register  of  October  25, 1995,  (60  FR 
54695),  FDA  announced  that  a 
workshop  would  be  held  on  December 
11  through  13,  1995,  to  discuss  the 
definition  of  a  well-characterized 
biotechnology  product.  Information 
from  this  workshop  will  help  FDA  to 
refine  its  definition  of  a  well- 
characterized  biotechnology  product. 
FDA  also  anticipates  that  applicants 
could  consult  with  the  office  which  has 
product  or  establishment  responsibility 
in  CBER,  or  the  Office  of  New  Drug 
Chemistry  in  CDER,  regarding 
appropriate  objectives  and  design  of 
studies  to  validate  and  document  the 
potential  for  adverse  effect  of  a 
proposed  change  for  a  particular 
product  prior  to  committing  the 
resources  for  such  studies.  Guidance  on 
the  appropriate  reporting  mechanism 
would  also  be  available  from  these 
offices. 

The  proposed  rule  would  authorize 
the  Directors  of  CBER  and  CDER,  or 
their  designees  under  21  CFR  part  5.  to 
make  decisions  under  the  provisions  of 
the  rule  as  they  apply  to  their  respective 
centers. 

The  agency  expects  that  applicants 
would  update  their  marketing 
applications  in  an  annual  report  to 
assure  that  they  acciu^tely  reflect 
current  conditions.  FDA  is  seeking 
comments  on  mechanisms  that  industry 
and  the  public  believe  may  be 
appropriate  for  the  periodic  update  of 
marketing  applications.  This  proposed 
rule  would  require  that  some  changes  in 
manufacturing  be  submitted  annually. 
CBER  does  not  currently  require,  nor 
would  this  proposed  rule  require,  that 
the  annual  report  include  additional 
information  that  is  submitted  for  a  drug 
approved  under  the  act  under 
§  314.81(b)(2).  FDA  requests  comment 
on  whether  the  annual  report  for  a 
biological  product  licensed  under  the 
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PHi>  M  !  sriouui  include  the  information 
described  in  §  314.81(b)(2). 

The  proposed  rule  does  not  address 
requirements  for  submitting  changes  to 
a  pending  license  application  or 
supplement.  Applicants  currently 
submit  amendments  to  pending 
applications  in  order  to  comply  with  the 
requirement  in  the  FHS  Act  that  a 
biologic  product  distributed  for  sale, 
barter,  or  exchange  in  interstate 
commerce  must  be  manufactured  in 
accordance  with  its  license,  and  the 
regulations  in  §  601.2  that  set  out  the 
information  and  data  that  must  be 
submitted  in  such  license  applications. 
FDA  intends  to  consider  whether 
specific  requirements  for  submitting 
amendments  to  pending  applications 
should  be  included  when  the  agency 
undertakes  a  review  of  the  licensing 
requirements  in  part  601  (21  CFR  part 
601). 

4.  Analysis  of  §  601.12— Changes  to  An 
Approved  Application 

a.  Changes  requiring  supplement 
submission  and  approval  prior  to 
distribution  of  product  made  using  the 
change.  Currently,  all  important 
proposed  changes  made  by  applicants 
must  be  reported  not  less  than  30  days 
in  advance  of  the  time  such  changes  are 
intended  to  be  made.  Such  changes  in 
manufacturing  methods  and  labeling 
may  not  become  effective  until 
notification  of  acceptance  is  received 
from  the  Director.  CBER.  Accordingly, 
CBER  requires  approval  of  all  important 
changes  in  manufacturing  methods  and 
labeling  before  such  changes  are 
implemented.  FDA  continues  to  believe 
that  it  is  important  that  the  agency 
review  data  regarding  any  change  that 
has  a  substantial  potential  to  have  an 
adverse  effect  on  the  safety,  purity, 
potency,  or  effectiveness  of  the  product, 
prior  to  distribution  of  the  product 
made  using  the  change,  to  assess 
whether  the  change  will  have  a 
detrimental  impact  on  the  licensed 
product  with  regard  to  its  safety,  purity, 
potency,  effectiveness,  and  consistency 
in  biological  and  clinical  characteristics. 

Proposed  §  601.12(b)(1)  would  require 
an  applicant  to  submit  a  supplement  for 
approval  to  the  Director,  CBER,  for  any 
proposed  change  in  the  product, 
production  process,  equipment,  or 
facilities  that  has  a  substantial  potential 
to  have  an  adverse  effect  on  the 
product's  safety,  purity,  potency,  or 
effectiveness.  These  changes  have  the 
highest  probability  to  adversely  affect 
the  product's  safety,  purity,  potency,  or 
effectiveness,  and,  in  most  instances,  are 
integral  to  the  manufacturing  process  or 
product  production  equipment. 
Proposed  §  601.12(b)(1)  would  require 


the  applicant  to  submit  a  supplement 
containing  a  detailed  description  of  the 
proposed  change,  the  products 
involved,  the  manufacturing  sites  or 
areas  affected,  a  description  of  the 
methods  used  aid  studies  performed  to 
evaluate  the  effect  of  the  change  on  the 
product's  safety,  purity,  potency,  and 
effectiveness,  the  data  derived  from 
clinical  and/or  nonclinical  laboratory 
studies,  relevant  validation  protocols 
and  data,  and  a  reference  list  of  the 
relevant  standard  operating  pro<;edures 
(SOP's).  Approval  of  the  supplement  by 
the  Director,  CBER.  would  be  required 
prior  to  distributing  product  made  using 
the  change. 

FDA  proposes  to  enumerate  the 
following  dianges  that  have  a 
substantial  poTential  to  have  an  adverse 
effect  on  a  product's  safiety,  purity, 
potency,  or  effectiveness:  A  new 
indication,  route  of  administration, 
dosing  schedule,  dosage  form,  or 
formulation;  the  addition,  removal,  or 
reordering  of  the  step(s)  of  the  licensed 
production  process;  and  the  conversion 
of  a  single  product  manufacturing  area 
to  a  multiproduct  manufacturing  area. 
The  agency  believes  that  the  need  for 
FDA  premarket  approval  of  these 
significant  changes  is  unlikely  to  vary 
with  technological  advances  or  due  to 
differences  among  products,  and  that 
these  changes  should  be  enumerated  in 
the  rule. 

Other  examples  of  changes  that  have 
caused  detrimental  effects  on  the  safety, 
purity,  potency,  or  effectiveness  of 
products,  even  where  applicants 
performed  validation  or  other  studies, 
include  process  changes  or  changes  in 
analytical  methods  that  result  in  a 
change  of  specification  limits  and 
addition  of  a  new  location  for 
manufacture.  FDA  believes  that  the 
agency's  continued  prior  review  and 
approval  of  such  changes  is  currently 
necessary  to  protect  the  public  from 
products  whose  safety,  purity,  potency, 
or  effectiveness  may  be  compromised. 
However,  FDA  is  proposing  to  describe 
these,  and  additional,  s[>ecific  examples 
of  changes  that  CBER  currently  believes 
have  substantial  potential  to  adversely 
affect  the  product,  in  guidance,  rather 
than  enumerate  them  in  the  rule.  FDA 
anticipates  that  scientific  advances  and 
future  experience  may  reduce  the  need 
for  premarket  approval  of  certain 
changes  and  believes  that  the  agency 
will  be  able  to  respond  readily  to 
changed  circumstances  by  revising 
guidance  that  interprets  the  rule. 

b.  Changes  requiring  notification  not 
less  than  30  days  prior  to  distributing 
product  made  using  the  change.  FDA 
believes  that  the  public  health  can  be 
adequately  protected  by  eliminating 


agency  approval  of  changes  that  have 
only  a  moderate  potential  to  have  an 
adverse  effect  on  the  safety,  purity, 
potency,  or  effectiveness  of  a  product. 
Changes  that  have  moderate  potential  to 
affect  a  product's  safety,  purity, 
potency,  or  effectiveness  are  changes 
that  do  not  have  as  high  a  probability  for 
causing  an  adverse  effect  as  those  for 
which  the  agency  proposes  to  require 
supplement  approval.  Under  current 
§601.12,  the  agency  requires  FDA 
approval  of  all  important  proposed 
changes  to  a  product,  and  requires  that 
all  important  proposed  changes  in 
manufacturing  methods  and  labeling 
await  such  approval  before  they  may  be 
distributed.  FDA  is  now  proposing  to 
require  that  applicants  notify  the  agency 
not  less  than  30  days  prior  to 
distributing  a  product  made  with  a 
change  in  the  product,  production 
process,  equipment,  facilities,  or 
responsible  personnel  that  has  moderate 
potential  to  have  an  adverse  effect  on 
the  product,  but  to  permit  a  product  to 
be  distributed  after  the  30-day  period 
has  elapsed  without  awaiting  FDA 
approval.  These  notifications  would  not 
be  considered  supplements  requiring 
approval.  Thus,  many  changes  that  now 
require  FDA  approval  as  supplements 
could  be  implemented  rapidly  through 
the  notification  process  without  the 
prior  submission  of  a  supplement.  For 
example,  based  on  FDA's  experience  in 
reviewing  submissions,  the  agency 
currently  believes  that  minor  changes  in 
fermentation  batch  size  using  the  same 
equipment  and  resulting  in  no  change  in 
specifications  of  the  bulk  or  final 
product,  and  increases  or  decreases  in 
the  purification  scale,  not  associated 
with  a  process  change  or  different 
equipment,  have  moderate  potential  to 
have  an  adverse  effect  on  the  product. 

In  the  notification,  an  applicant 
would  be  required  to  provide  the  agency 
with  a  clear  description  of  the  change, 
the  product  or  products  involved,  the 
manufacturing  sites  or  areas  involved,  a 
brief  description  of  the  validation  and/ 
or  other  clinical  and/or  nonclinical 
laboratory  studies  conducted  to  analyze 
the  effect  of  the  change  on  the  safety, 
purity,  potency,  and  effectiveness  of  the 
product,  the  dates  of  any  such  studies, 
reference  to  any  SOP's  used  to  complete 
the  studies,  and  a  summary  of  the 
relevant  data  or  information.  During  the 
30-day  period,  FDA  would  review  the 
notification  to  determine  if  it  was 
properly  submitted  as  a  notification.  If 
FDA  agreed  that  the  change  described 
was  of  the  type  that  had  moderate 
potential  to  adversely  affect  the  safety, 
purity,  potency,  or  effectiveness  of  the 
product,  and  the  notification  included 
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ail  of  the  required  information,  the 
applicant  could  begin  distribution  of  a 
product  made  using  the  change  30  days 
after  FDA's  receipt  of  the  notification. 

Under  the  proposed  rule,  FDA  would 
ordinarily  contact  the  applicant  before 
the  expiration  of  the  30-day  period  if  the 
agency  determined  that  the  change  was 
improperly  submitted  as  a  notification. 
If  FDA  informed  the  applicant  within 
the  30-day  period  that  the  submission 
did  not  meet  the  requirements  for  a 
notification,  the  applicant  would  be 
required  to  correct  the  deficiencies  in 
the  information  submitted  before 
distributing  the  product.  Depending  on 
the  problem,  FDA  would  respond  in  one 
of  two  ways:  (1)  If  the  change  was  of  the 
type  that  presented  a  substantial 
potential  to  adversely  affect  the  safety, 
purity,  potency,  or  effectiveness  of  the 
product,  the  agency  would  inform  the 
applicant  that  the  change  should  be 
submitted  as  a  supplement  and  the 
applicant  would  be  required  to  await 
FDA  approval  before  product  produced 
with  the  change  could  be  distributed;  or 
(2)  if  the  change  was  of  the  type  that 
could  properly  be  submitted  as  a 
notification,  but  the  required 
information  was  incomplete,  the 
applicant  would  be  required  to  supply 
the  missing  information  and  wait  until 
FDA  determined  compliance  with  this 
section  before  distributing  theproduct. 

FDA  intends,  during  the  30  oays.  to 
focus  its  review  on  determining  whether 
the  applicant  reported  the  change  under 
the  appropriate  mechanism,  and,  if  so. 
whether  any  of  the  required  information 
was  missing.  Under  the  proposed  rule, 
FDA  would  not  ordinarily  contact  the 
applicant  if  the  notification  was 
properly  submitted  in  accordance  with 
§§  601.12(c)  or  314.70(g)(2).  FDA 
anticipates  that  applicants  would  use  a 
method  of  delivery  for  notifications  that 
would  allow  confirmation  of  the 
submission  having  been  received  by 
FDA. 

FDA  would  also  ordinarily  review  the 
substantive  information  contained  in  a 
notification  and  request  the  applicant  to 
clarify  the  submission  if  necessary.  If 
the  agency's  review  determined  that 
additional  studies  or  information  were 
necessary  to  document  the  lack  of  an 
adverse  effect  on  the  safety,  purity, 
potency,  or  effectiveness  of  the  product, 
the  agency  could  request  that  additional 
data  be  collected.  Failure  to  comply 
with  the  proposed  requirements  and 
existing  CGMP  requirements  to  properly 
validate  the  change  coiild  result  in 
enforcement  action.  Following  the 
agency's  review,  FDA  would  send  to  the 
applicant  a  stamped  copy  of  the  cover 
letter  for  the  notification  indicating  that 
FDA  had  placed  the  submission  in  the 


applicant's  license  application  file.  FDA 
anticipates  that  the  agency  could 
conduct  a  more  extensive  review  of  data 
supporting  the  notification  during 
inspections  if  necessary. 

FDA  believes  that  a  notification 
process,  as  described  above,  for  changes 
that  have  a  moderate  potential  to  affect 
the  safety,  purity,  potency,  or 
effectiveness  of  the  product  would 
protect  against  the  distribution  of  unsafe 
or  ineffective  products  while  speeding 
the  availability  of  improved  products. 
Under  the  proposed  rule,  applicants 
would  be  required  to  demonstrate, 
through  appropriate  validation  or  other 
studies,  that  a  change  has  no  adverse 
effect  on  the  safety,  purity,  potency,  and 
effectiveness  of  the  product.  Applicants 
would  be  required  to  briefly  describe 
the  studies  and  data  in  the  notification. 
While  a  full  description  of  the  studies 
would  not  be  required  to  be  submitted 
in  a  notification,  as  if  generally  would 
be  in  a  supplement,  applicants  would  be 
required  to  maintain  the  data  in  records 
that  are  available  for  FDA  inspection 
under  existing  CGMP's.  The  30-day 
period  that  would  be  required  to  elapse 
before  products  made  using  the  change 
could  be  distributed  would  permit  the 
agency  to  redirect  submissions  for 
changes  that  could  substantially  affect 
product  safety,  purify,  potency,  or 
effectiveness  to  the  supplement 
approval  process  before  the  product 
entered  the  market.  In  addition,  the 
agency  could  identify  applicants  that, 
through  an  incomplete  submission, 
failed  to  establish  that  they  had 
followed  the  necessary  steps  to  validate 
and  implement  a  change.  Applicants 
would  be  required  to  submit  the  missing 
information  before  they  could  distribute 
the  product. 

c.  Changes  to  be  described  in  an 
annual  report.  FDA  recognizes  that 
there  are  changes  in  the  product, 
production  processes,  equipment, 
facilities,  and  responsible  personnel  that 
have  minimal  potential  to  have  an 
adverse  effect  on  the  product's  safety, 
purity,  potency,  or  effectiveness.  Under 
the  current  §  601.12,  the  agency  has 
required  many  of  these  changes  to  await 
supplement  approval  before  they  could 
be  implemented.  FDA  believes  that 
prior  agency  approval  of  these  changes 
is  unnecessary,  and  is  proposing  in 
§  601.12(d)  that  such  changes  would  not 
be  required  to  be  approved  by  the 
agency.  FDA  continues  to  believe  that  it 
is  important  that  such  changes  be 
documented  and  validated  so  that  there 
is  a  mechanism  for  assessing  the 
consequences  of  the  change.  FDA  is 
therefore  proposing  that  changes  that 
have  minimal  potential  to  have  an 
adverse  effect  on  the  product's  safety. 


purity,  potency,  or  effectiveness  be 
required  to  be  described  by  the 
applicant  in  an  annual  report.  The 
annual  report  would  be  required  to  be 
submitted  each  year  within  60  days  of 
the  anniversary  date  of  approval  of  the 
application.  FDA  believes  that  the 
agency  can  effectively  assess 
compliance  with  this  section  and  CGMP 
requirements  for  changes  that  have 
minimal  potential  to  adversely  affect  the 
product's  safety,  purity,  potency,  or 
effectiveness  by  having  ready  access  to 
information  regarding  such  changes 
through  the  submission  of  an  annual 
report  and  by  inspection.  Applicants 
would  be  required  to  include  in  the 
annual  report  a  listing  of  all  products 
involved,  a  brief  description  of  and 
reason(s)  for  the  change,  the 
manufacturing  sites  or  areas  involved, 
the  date  each  change  was  made,  and  a 
cross-reference  to  any  validation 
protocols  and/or  SOP's.  Both  the 
applicant  and  FDA  could  use  this 
information  to  assess  whether  problems 
which  may  arise  with  products  are 
related  to  such  changes.  Under 
proposed  §  601.12(a),  the  applicant 
would  be  required  to  perform 
appropriate  validation  or  other  studies 
to  demonstrate  the  lack  of  adverse  effect 
on  the  safety,  purity,  potency,  and 
effectiveness  of  the  product.  Applicants 
would  maintain  records  of  such  studies 
under  existing  CGMP  requirements. 
As  a  result  of  FDA's  experience  in 
reviewing  changes,  the  agency  believes 
that  changes  that  have  a  minimal 
potential  to  have  an  adverse  effect  on 
the  product  would  include  such 
changes  as  a  change  in  storage 
conditions  of  in-process  intermediates 
based  on  data  derived  from  studies 
following  a  protocol  in  the  approved 
license  application;  modifications  in 
analytical  procedures  with  no  change  in 
the  basic  test  methodology  or  existing 
release  specifications;  relocation  of 
analytical  testing  laboratories  within  a 
licensed  facility;  and  area  upgrades  such 
as  the  installation  of  improved  finishes 
on  floors  or  walls. 

d.  Labeling.  Under  the  current 
§601.12,  all  important  proposed 
labeling  changes  are  required  to  be 
submitted  for  FDA  approval  before  they 
may  be  implemented.  The  agency 
recognizes,  however,  that  some  labeling 
changes  may  not  have  a  substantial 
impact  on  the  safe  and  effective  use  of 
the  product.  For  other  changes,  such  as 
updates  of  important  safety  information, 
it  is  important  that  prescribers  and 
patients  have  access  to  current 
information  as  soon  as  it  becomes 
available.  Therefore,  the  agency  is 
proposing  to  revise  the  biological 
products  reporting  requirements  for 
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labeling  changes.  The  regulations  in 
S  314.70(b).  (c).  and  (d),  governing  how 
labeling  changes  are  reported  for 
products  regulated  by  CDER,  are  not 
affected  by  the  proposal.  In  fact,  the 
proposed  revision  of  §601. 12(e)  is 
consistent  with  requirements  for 
labeling  changes  applicable  to  drugs 
approved  under  the  act. 

Changes  to  labeling  would  be 
submitted  to  CBER  in  one  of  the 
following  ways:  (1)  A  supplement 
requiring  FDA  approval  prior  to 
distribution  of  product  with  the  revised 
labeling.  (2)  a  supplement  requiring 
FDA  approval  but  permitting  the 
distribution  of  product  with  the 
accompanying  revised  labeling  prior  to 
such  approval,  or  (3)  submission  of  final 
printed  labeling  in  an  annual  report.  It 
is  expected  that  proposed  §  601.12(e) 
would  significantly  decrease  the 
number  of  labeling  submissions  that 
currently  require  approval  prior  to  use 
of  the  labeling. 

Under  proposed  §  601.12(e)(2).  an 
applicant  would  be  required  to  submit 
a  supplement,  but  could  disseminate  the 
revised  labeling  with  the  product,  at  the 
time  the  supplement  was  submitted. 
Such  revisions  to  the  labeling  would 
include  any  information  that  adds  or 
strengthens  a  contraindication,  warning, 
precaution,  or  adverse  reaction;  adds  or 
strengthens  a  statement  about  abuse, 
dependence,  psychological  effect,  or 
overdosage;  adds  or  strengthens  an 
instruction  about  dosage  and 
administration  that  is  intended  to 
increase  the  safe  use  of  the  product;  or 
deletes  false,  misleading,  or 
unsupported  indications  for  use  or 
claims  for  effectiveness. 

FDA  believes  that  permitting  these 
labeling  changes  to  be  effected  and 
product  distributed  prior  to  FDA 
approval  would  facilitate  labeling 
changes  intended  to  adequately  inform 
prescribers  and  patients  of  the  risks  and 
benefits  of  a  biological  product  and 
thereby  allow  prescribers  and  patients 
earlier  access  to  important  new 
information  on  the  safe  use  of  the 
product.  Proposed  §  601.12(e)(2)  would 
require  that  the  supplement  clearly 
identify  any  changes  being  made  and 
include  necessary  supporting  data. 
Under  the  proposed  rule,  the  changes 
identified  in  §601. 12(e)(2)  could  be 
implemented  prior  to  agency  approval. 
FDA  could,  however,  deny  approval  of 
a  supplement  for  a  labeling  change  that 
has  already  been  disseminated  with  the 
product.  In  assessing  an  applicant's 
plans  to  correct  a  problem.  FDA  would 
consider  the  applicant's  reasons  for 
making  the  change  and  the  alternatives 
available  to  the  applicant.  If  the 
circiunstances  warranted,  FDA  could 


require  the  labeling  change  to  be 
immediately  discontinued.  However, 
when  circumstances  permit,  the  agency 
would  allow  the  applicant  to  correct  a 
problem  with  minimal  expense  and 
without  unnecessary  waste. 

Under  proposed  §601. 12(e)(3).  an 
applicant  making  editorial  or  other 
minor  changes,  or  a  change  in  the 
information  on  how  the  biologic  is 
supplied  that  does  not  involve  a  change 
in  the  dosage  strength  or  dosage  form, 
would  be  required  to  submit  a 
description  of  the  changes  and  all  final 
printed  labeling  incorporating  the 
changes  in  an  annual  report  to  be 
submitted  to  the  Director.  CBER.  For  all 
changes  in  the  package  insert,  package 
label,  and  container  label  that  would  not 
fall  under  §601. 12(e)(2)  or  (e)(3).  an 
applicant  would  be  required  to  submit 
a  supplement  supporting  the  proposed 
change  and  await  FDA  approval  prior  to 
distribution. 

Under  proposed  §  601.12(e)(4), 
promotional  labeling  and  advertising 
would  be  submitted  in  accordance  with 
21  CFR  314.81(b)(3)(i),  which  requires 
that  an  applicant  submit  specimens  of 
mailing  pieces  and  any  other  labeling  or 
advertising  devised  for  promotion  of  the 
product  at  the  time  of  initial 
dissemination  of  the  labeling  and  at  the 
time  of  initial  publication  of  the 
advertisement  for  a  prescription 
product. 

e.  Failure  to  comply.  FDA  is 
proposing  in  §601. 12(f)  that  in  the  event 
of  repeated  failure  of  the  applicant  to 
comply  with  §601.12.  the  Director, 
CBER.  may  require  that  the  applicant 
submit  a  supplement  for  any  proposed 
change  and  obtain  CBER  approval  prior 
to  distributing  the  product  made  using 
the  change.  This  measure  would  be  in 
addition  to  other  remedies  available  in 
applicable  laws  and  regulations, 
including  suspension  or  revocation  of 
licenses,  seizure  of  products,  and 
injunction,  among  others.  With  this 
proposed  rule.  FDA  is  undertaking  to 
significantly  reduce  the  number  of 
changes  that  are  reported,  reviewed,  and 
approved  by  the  agency.  Continued 
protection  of  the  public  from  products 
with  compromised  safety,  purity, 
potency,  or  effectiveness  will  depend  on 
applicants'  adherence  to  the  proposed 
requirements  to  conduct  validation  and/ 
or  other  studies  to  document  the  lack  of 
adverse  effect  on  the  product  and 
utilization  of  the  appropriate 
meqhanism  to  inform  the  agency  of  such 
changes.  In  determining  repeated  failure 
to  comply  with  the  §601.12  and 
whether  an  applicant  would  be  required 
to  file  future  submissions  as 
supplements,  the  agency  would 
consider,  among  other  things,  the 


applicant  s  compliance  histor>  and  the 
significance  of  the  deficiencies. 

f.  Administrative  review.  Proposed 
§  601.12(g)  provides  that  an  applicant 
may  request  a  review  of  FDA  employee 
decisions  made  pursuant  to  section 
§601.12  in  accordance  with  §10.75  (21 
CFR  10.75).  Section  10.75  provides  a 
mechanism  for  internal  agency  review 
of  decisions.  FDA  proposes  to  include 
the  reference  to  §  10.75  in  §  601.12(g)  so 
that  applicants  who  wish  agency  review 
of  a  decision  made  under  the  provisions 
of  the  rule  are  made  aware  of  the 
mechanism  for  such  review.  The 
internal  agency  review  of  a  decision 
would  be  based  on  the  information  in 
the  administrative  file.  FDA  believes 
that  it  is  important  for  the  agency  to 
apply  regulations  affecting  regulated 
products  consistently  and  fairly,  and 
believes  that  agency  review  should  be 
available  to  resolve  a  disputed  issue. 

n.  Analysis  of  Impacts 

A.  Method  of  Analysis 

To  determine  the  impact  of  the 
proposed  rule.  CBER  undertook  an 
analysis  of  changes  approved  as 
supplements  during  the  9-month  period 
between  October  1.  1994,  and  June  1, 
1995.  CBER  has  determined  that  the 
proposed  rule  as  currently  written 
would  result  in  an  overall  32  percent 
reduction  in  submissions  requiring  prior 
agency  approval  before  an  applicant 
could  commence  distributing  product 
made  using  the  change.  The  extent  of 
the  reduction  would  be  greater  for 
certain  products.  Under  the  proposed 
regulation,  88  of  175  submissions 
reviewed  as  supplements  under  the 
current  regulation  (for  changes  to 
biological  products  other  than  blood 
products  and  blood  component 
products)  would  be  supplements 
requiring  prior  approval,  62  would  be 
notifications  to  CBER  not  requiring  FDA 
approval,  and  25  would  be  described  in 
an  annual  report.  For  blood  and  blood 
components,  of  177  supplements 
approved  in  a  2-month  portion  of  the  9- 
month  period,  128  would  be 
supplements  requiring  prior  approval 
under  the  proposed  rule,  36  would  be 
notifications,  and  13  would  be 
described  in  an  annual  report. 

B.  Review  Under  Executive  Order  J  2866 
and  the  Regulatory  Flexibility  Act 

FDA  has  examined  the  impact  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  the  regulatory 
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approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  The  proposed  rule 
is  a  significant  regulatory  action  as 
defined  by  the  Executive  Order  and  is 
subject  to  review  under  the  Executive 
Order  because  it  deals  with  a  novel 
policy  issue. 

In  accordance  with  the  principles  of 
Executive  Order  12866,  the  overall 
result  of  the  proposed  rule  would  be  a 
substantial  reduction  in  reporting 
burden  for  applicants  and  in  review 
burden  for  the  agency.  In  addition,  FDA 
anticipates  that  the  proposed  rule  would 
encourage  applicants  to  improve  their 
licensed  products  and  methods  of 
manufacture. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because,  as  stated  above,  the 
overall  result  of  the  proposed  rule 
would  be  a  substantial  reduction  of  the 
regulatory  and  reporting  burden,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

C.  Review  under  the  Paperwork 
Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
The  title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary  to 
for  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  21  CFR  601.12— Changes  to  an 
Approved  Application  and  21  CFR 
3\4.70(g)  Exception. 
Description:  This  proposed  rule  would 
change  the  requirements  for 
respondents  to  report  to  FDA  changes  in 
the  product,  labeling,  production 
process,  equipment,  facilities,  or 
responsible  personnel  established  in  an 
approved  application  for  a  biological 
product  or  for  a  well-characterized 
biotechnology  product.  The  respondent 
would  report  the  change  to  FDA  in  one 
of  the  three  following  ways  depending 
on  the  potential  for  the  change  to  have 
an  adverse  effect  on  the  safety",  purity, 
potency  or  effectiveness  of  the  product: 
(1)  Changes  that  have  a  significant 
potential  to  have  an  adverse  effect  on 
the  product  would  be  submitted  in  a 
supplement  requiring  prior  approval  by 
FDA  before  distribution  of  a  product 
made  using  the  change;  (2)  changes  that 
have  a  moderate  potential  to  have  an 
adverse  effect  on  the  product  would  be 
submitted  to  FDA  in  a  notification  not 
less  than  thirty  days  prior  to 
distribution  of  the  product  made  using 
the  change;  and  (3)  Changes  that  have  a 
minimal  potential  to  have  an  adverse 
effect  on  the  product  would  be 
submitted  by  the  respondent  in  an 
annual  report. 

Labeling  changes  for  a  biological 
product  would  also  be  submitted  in  one 


of  the  following  ways:  (1)  A  supplement 
requiring  FDA  approval  prior  to 
distribution  of  product  with  the  revised 
labeling;  (2)  a  supplement  requiring 
FDA  approval  but  permitting  the 
distribution  of  product  with  the 
accompanying  revised  labeling  prior  to 
such  approval:  or  (3)  submission  of  final 
printed  labeling  in  an  annual  report. . 
Promotional  labeling  and  advertising 
would  be  submitted  in  accordance  with 
314.81(b)(3)(i).  Labeling  changes  for 
well-characterized  biotechnology 
products  would  not  be  affected  by  this 
proposed  rule. 

Description  of  Respondents:  All 
manufacturers  and  applicants  holding  a 
biological  license  approved  under 
section  351  of  the  Public  Health 
Services  Act  and  all  manufacturers  and 
applicants  of  well-characterized 
biotechnology  products  holding  an 
approved  NDA  would  report  (Business 
or  other  for-profit). 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  ba.sed  on  such 
information  as  is  available  to  FDA. 
There  are  no  capital  costs  associated 
with  this  information  collection.  It  is 
estimated  that  20  percent  of  all  reports 
required  under  these  proposed 
regulations  are  being  prepared  by 
contractors.  The  burden  hours  in  the 
chart  below  therefore  reflect  a  20 
percent  reduction  per  regulation 
because  these  burden  hours  will  not  be 
expended  by  the  affected  industry  rather 
they  will  be  expended  by  the 
contractors.  It  is  estimated  that  a 
contractor  will  charge  $40  per  hour  for 
the  service  of  preparing  these  reports. 
The  20  percent  burden  hours  multiplied 
by  $40  per  hour  are  reflected  in  the 
column  labeled  "Operating  and 
Maintenance  Costs." 

The  agency  seeks  comments  on  these 
estimates,  particularly  the  industry's 
view  of  the  number  of  firms  and 
products  affected  by  the  collections  of 
information  contained  in  this  proposed 
rule. 


Estimated  Annual  Burden 


Regulation  (21 

Number  of 
Respond- 
ents 

Hours  Per 

Number  of 

Number  of  Responses 

Total  Operating  and  Mainte- 

Total Hours  Per  Regu- 

CFR) 

Response 

Responses 

Per  Respondent 

nance  Costs 

lation 

601.12(b) 

391 

80 

610 

1.56 

5390,400 

39,040 

601.12(c) 

391 

40 

280 

0.72 

$89,600 

8,960 

601.12(d) 

391 

10 

110 

0.28 

$8,800 

880 

601.12(e)(1) 

391 

40 

200 

0.51 

$64,000 

6,400 

601.12(e)(2) 

391 

20 

20 

0.05 

$3,200 

320 

601.12(e)(3) 

391 

10 

220 

0.56 

$17,600 

1.760  . 

601.12(e)(4) 

391 

10 

110 

0.28 

$8,000 

800 

274R 
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Estimated  Annual  Burden 


Reguiation  (21 
CFR) 


314.7qig)(1) 
314.70<g)(2) 
314.70(g)(3) 

Totais 


Number  of 
Respond- 
ents 


4 
2 
6 


Hours  Per 
Response 


80 
40 
10 


Number  o< 
Responses 


50 
3 
20 


Number  of  Responses 
Per  Respofxjent 


12.5 

1.5 

3.33 


Total' 


I  and  Mainte- 


S32.000 

$960 

$1,600 

Total  04M  Costs  »  $616,160 


Total  Hours  Per  Regu- 
lation 


3.200 
96 

160 

Total  Hours  =  61.616 


The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
and  approval  of  these  information 
collections.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection,  including 
suggestions  for  reducing  this  burden  to 
the  Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA.  Submit  written 
comments  on  the  information  collection 
by  February  28.  1996.  but  not  later  than 
March  29.  1996. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
April  29,  1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  the 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Submit 
comments  on  the  information  collection 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  (address  above). 

As  stated  previously.  FDA  plans  to 
hold  an  open  public  meeting  during  the 
comment  period  to  facilitate  public 
comment  on  this  proposed  rule.  The 
time  and  location  of  this  meeting  will  be 
announced  in  a  future  issue  of  the 
Federal  Register. 


List  of  Subjects 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  314,  600,  and  601  be 
amended  as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 

part  314  continues  to  read  as  follows: 
Authority:  Sees.  201.  301,  501.  502.  503. 
505.  506.  507.  701.  704.  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
331.  351,  352.  353.  355.  356,  357,  371,  374. 

379e) 
27  Section  314.70  is  amended  by 

adding  new  paragraph  (g)  as  follows: 

^314.70    Supplements  and  other  changes 
to  an  approved  application. 

•         •         •         •         • 

(g)  Exception.  An  applicant  proposing 
to  make  a  change  in  a  well-characterized 
biotechnology  product  of  the  type 
described  in  §  314.70(a).  (b)(1).  (b)(2), 
(c)(1).  (c)(3).  (d)(1).  and  (d)(4)  through 
(d)(9)  shall  comply  with  the  following: 

(1)  Changes  requiring  supplement 
submission  and  approval  prior  to 
distribution  of  product  made  using  the 
change,  (i)  A  supplement  shall  be 
submitted  for  any  proposed  change  in 
the  product,  production  process, 
equipment,  or  facilities  that  has 
substantial  potential  to  have  an  adverse 
effect  on  the  safety,  purity,  potency,  or 
effectiveness  of  the  product.  These 
changes  include  but  are  not  limited  to: 


(A)  A  new  indication,  route  of 
administration,  dosage  form,  dosing 
schedule  or  formulation; 

(B)  Addition,  removal,  or  reordering 
of  the  step(s)  of  the  production  process; 
and 

(C)  Change  from  production  of  a 
single  product  to  production  of  multiple 
products  at  a  facility. 

(ii)  The  applicant  shall  obtain  FDA 
approval  of  the  supplement  prior  to 
distribution  of  the  product  made  using 
the  change.  The  following  information 
shall  be  contained  in  the  supplement: 

(A)  A  detailed  description  of  the 
proposed  change; 

(B)  The  product(s)  involved; 

(C)  The  manufacturing  site(s)  or 
area(s)  affected; 

(D)  A  description  of  the  methods  used 
and  studies  performed  to  evaluate  the 
effect  of  the  change  on  the  product's 
safety,  purity,  potency,  and 

'  effectiveness; 

(E)  The  data  derived  from  such 
studies; 

(F)  Relevant  validation  protocols  and 
data;  and 

(G)  A  reference  list  of  relevant 
standard  operating  procedures  (SOP's). 

(2)  Changes  requiring  notification  not 
less  than  30  days  prior  to  distributing 
product  made  using  the  change,  (i)  An 
applicant  shall  inform  FDA.  in  a  written" 
notification  labeled  "Notification — 
Changes  being  effected  in  30  days,"  of 
any  change  in  the  product,  production 
process,  equipment,  facilities,  or 
responsible  personnel  that  has  moderate 
potential  to  have  an  adverse  effect  on 
the  safety,  purity,  potency,  or 
effectiveness  of  the  product. 
Distribution  of  the  product 
manufactured  after  the  change  was 
instituted  may  not  begin  until  30  days 
after  FDA  notification.  The  following 
information  shall  be  contained  in  the 
notification: 

(A)  A  clear,  brief  description  of  the 
change; 

(B)  The  products(s)  involved; 

(C)  The  manufacturing  site(s)  or 
area(s)  involved; 

(D)  A  brief  description  of  the 
validation  and/or  other  studies 


conducted  to  analyze  the  effect  of  the 
change  on  the  safety,  purity,  potency, 
and  effectiveness  of  the  product; 

(E)  The  dates  of  the  studies; 

(F)  Reference  to  relevant  SOP's  used 
to  complete  the  studies;  and 

(G)  A  summary  of  the  relevant  data  or 
information. 

(ii)  If  within  30  days  following  FDA's 
receipt  of  the  notification  FDA  informs 
the  applicant  that  either: 

(A)  The  change  requires  supplement 
submission  in  accordance  with 
paragraph  (g)(1)  of  this  section;  or 

(B)  Any  of  the  information  required 
under  paragraph  {g)(2)(i)  of  this  section 
is  missing,  the  applicant  shall  not 
distribute  the  product  made  with  the 
change  until  FDA  determines  that 
compliance  with  this  section  is 
achieved. 

(3)  Changes  to  be  described  in  an 
annual  report.  Changes  in  the  product, 
production  process,  equipment, 
facilities,  or  responsible  personnel  that 
have  minimal  potential  to  have  an 
adverse  effect  on  the  product's  safety, 
purity,  potency,  or  effectiveness,  shall 
be  documented  by  the  applicant  in  an 
annual  report  submitted  each  year 
within  60  days  of  the  anniversary  date 
of  approval  of  the  application.  The 
annual  report  shall  contain  the 
following  information  for  each  change: 

(i)  A  list  of  ail  products  involved; 

(ii)  A  brief  description  of  and 
reason (s)  for  the  change; 

(iii)  The  manufacturing  sites  or  areas 
involved; 

(iv)  The  date  each  change  was  made; 
and 

(v)  A  cross-reference  to  relevant 
validation  protocol(s)  and/or  SOP's. 
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PART  600— BIOLOGICAL  PRODUCTS 
GENERAL 

3.  The  authority  citation  for  21  CFR 
Part  600  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510,  519,  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351,  352, 
353,  355,  360,  360i,  371.  374);  sees.  215,  351, 
352,  353,  361,  2125  of  the  Public  Health 
Service  Act  (42  U.S.C.  216,  262,  263,  263a, 
264,  300aa-25). 

4.  Section  600.3  is  amended  by 
adding  new  paragraphs  (ff)  and  (gg)  to 
read  as  follows: 

§600.3    Definitions. 

(ff)  Amendment  is  the  submission  of 
information  to  a  pending  license 
application  or  supplement,  to  revise  or 
modify  the  application  as  originally 
submitted. 

(gg)  Supplement  is  a  request  to  the 
Director,  Center  for  Biologies  Evaluation 


and  Researcn,  to  approve  a  change  m  an 
approved  license  application. 

PART  50 1-  LiCENSING 

5.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  503,  505. 
510,  513-516,  518-520,  701,  704,  721,  801, 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321.  351,  352.  353,  355,  360,  360c- 
360f,  360h-360j.  371.  374,  379e,  381);  sees. 
215,  301.  351,  352,  of  the  Public  Health 
Service  Act  (42  U.S.C.  216,  241,262,263); 
.sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461). 

6.  Section  601.12  is  revised  to  read  as 
follo\vs: 

s  -.0 -  1 2    Changes  to  an  approved 

■»PP-cation. 

(a)  General.  As  provided  in  this 
section,  an  applicant  shall  inform  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (CBER),  about  each  change 
in  the  product,  labeling,  production 
process,  equipment,  facilities,  or 
responsible  personnel  established  in  the 
approved  license  application(s).  Before 
distributing  a  product  made  using  a 
change,  an  applicant  shall  demonstrate 
through  appropriate  validation  and/or 
other  clinical  and/or  nonclinical 
laboratory  studies  the  lack  of  adverse 
effect  of  the  change  on  the  safety,  purity, 
potency,  and  effectiveness  of  the 
product.  Single  copies  of  Food  and  Drug 
Administration  (FDA)  guidance 
describing  FDA's  current  interpretation 
of  this  regulation  may  be  obtained  from 
the  Congressional  and  Consumer  Affairs 
Branch  (HFM-12),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike.  Rockville,  MD  20852-1448. 

(b)  Changes  requiring  supplement 
submission  and  approval  prior  to 
distribution  of  product  made  using  the 
change. 

(1)  A  supplement  shall  be  submitted 
to  the  Director,  CBER,  for  any  proposed 
change  in  the  product,  production 
process,  equipment,  or  facilities  that  has 
substantial  potential  to  have  an  adverse 
effect  on  the  safety,  purity,  potency,  or 
effectiveness  of  the  product.  These 
changes  include  but  are  not  limited  to 
the  following: 

(i)  A  new  indication,  route  of 
administration,  dosage  form,  dosing 
schedule  or  formulation; 

(ii)  Addition,  removal,  or  reordering 
of  the  step(s)  of  the  licensed  production 
process;  and 

(iii)  Change  from  production  of  a 
single  product  to  production  of  multiple 
products  at  a  licensed  facility; 

(2)  The  applicant  shall  obtain 
approval  of  the  supplement  from  the 
Director,  CBER,  prior  to  distribution  of 


the  product  made  using  the  change.  The 
following  information  shall  be 
contained  in  the  supplement: 

(i)  A  detailed  description  of  the 
proposed  change; 
(ii)  The  product(s)  involved; 
(iii)  The  manufacturing  site(s)  or 
'  area(s)  affected; 

(iv)  A  description  of  the  methods  used 
and  studies  performed  to  evaluate  the 
effect  of  the  change  on  the  product's 
safety,  purity,  potency,  and 
effectiveness; 

(v)  The  data  derived  from  such 
studies; 

(vi)  Relevant  validation  protocols  and 
data;  and 

(vii)  A  reference  list  of  relevant 
standard  operating  procedures  (SOP's). 
(e)  Changes  requiring  notification  not 
less  than  30  days  prior  to  distributing 
product  made  using  the  change.  (1 )  An 
applicant  shall  inform  the  Director. 
CBER.  in  a  written  notification  labeled 
"Changes  being  effected  in  30  days,"  of 
emy  change  in  the  product,  production 
process,  equipment,  facilities,  or 
responsible  personnel  that  has  moderate 
potential  to  have  an  adverse  effect  on 
the  safety,  purity,  potency,  or 
effectiveness  of  the  product. 
Distribution  of  the  product 
manufactured  after  the  change  was 
instituted  may  not  begin  until  30  days 
after  receipt  of  the  notification  by  CBER. 
The  following  information  shall  be 
contained  in  the  notification: 

(i)  A  clear,  brief  description  of  the 
change; 

(ii)  The  product(s)  involved; 
(iii)  The  manufacturing  site(s)  or 
area(s)  involved; 

(iv)  A  brief  description  of  the 
validation  and/or  other  studies 
conducted  to  analyze  the  effect  of  the 
change  on  the  safety,  purity,  potency,  or 
effectiveness  of  the  product; 
(v)  The  dates  of  the  studies; 
(vi)  Reference  to  relevant  SOP's  used 
to  complete  the  studies;  and 

(vii)  A  summary  of  the  relevant  data 
or  information. 

(2)  If  within  30  days  following  FDA 
receipt  of  the  notification,  the  Director, 
CBER  informs  the  applicant  that  either: 

(i)  The  change  requires  supplement 
submission  in  accordance  with 
paragraph  (b)  of  this  section;  or 

(ii)  Any  of  the  information  required 
under  paragraph  (c)(1)  of  this  section  is 
missing,  the  applicant  shall  not 
distribute  the  product  made  with  the 
change  until  compliance  with  this 
section  is  achieved. 

(d)  Changes  to  be  described  in  an 
annual  report.  (1)  Changes  in  the 
product,  production  process, 
equipment,  facilities,  or  responsible 
personnel  that  have  minimal  potential 
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to  have  ai\  adverst;  ellocl  uii  Uit; 
products  safety,  purity,  potency,  or 
effectiveness,  shall  be  documented  by 
the  applicant  in  an  annual  report 
submitted  each  year  within  60  days  of 
the  anniversary  date  of  approval  of  the 
appHcation.  The  annual  report  shall 
contain  the  following  information  for 
each  change: 

(i)  A  list  of  all  products  involved; 

(ii)  A  brief  description  of  and 
reason(s)  for  the  change; 

(iii)  The  manufacturing  sites  or  areas 
involved; 

(iv)  The  date  each  change  was  made; 
and 

(v)  A  cross-reference  to  relevant 
validation  protocoUs)  and/or  SOP's. 

(2)  The  applicant  shall  submit  the 
report  to  the  FDA  office  responsible  for 
reviewing  the  application.  The  report 
shall  include  all  the  information 
required  under  this  section  obtained  for 
each  change  made  during  the  annual 
reporting  interval  which  ends  on  the 
anniversary  date. 

(e)  Labeling  changes — (1)  Label 
changes  requiring  supplement 
submission — distribution  of  a  product 
with  a  label  change  must  await  FDA 
approval.  An  applicant  shall  submit  to 
CBER  a  supplement  describing  a 
proposed  change  in  the  package  insert, 
package  label,  or  container  label,  except 
those  described  in  paragraphs  (e)(2)  and 
(e)(3)  of  this  section,  and  include  the 
information  necessary  to  support  the 
proposed  change.  The  supplement  shall 
clearly  highlight  the  proposed  change  in 
the  label.  The  applicant  shall  obtain 
approval  from  the  Director.  CBER.  prior 
to  distributing  a  product  with  the  label 
change. 

(2)  Label  changes  requiring 
supplement  submission:  product  with  a 
label  change  may  be  distributed  before 
FDA  approval,  (i)  An  applicant  shall 
submit  to  CBER.  at  the  time  such  change 
is  made,  a  supplement  for  any  change  in 
the  package  insert,  package  label,  or 
container  label  to  accomplish  any  of  the 
following: 

(A)  To  add  or  strengthen  a 
contraindication,  warning,  precaution, 
or  adverse  reaction; 

(B)  To  add  or  strengthen  a  statement 
about  abuse,  dependence,  psychological 
effect,  overdosage; 

(C)  To  add  or  strengthen  an 
instruction  about  dosage  and 
administration  that  is  intended  to 
increase  the  safe  use  of  the  product;  or 

(D)To  delete  false,  misleading,  or 
unsupported  indications  for  use  or 
claims  for  effectiveness. 

(ii)  The  applicant  may  distribute  a 
product  with  a  package  insert,  package 
label,  or  container  label  bearing  such 
change  at  the  time  the  supplement  is 


submitted.  The  supplement  shall  clearly 
identify  the  change  being  made  and 
include  necessary  supporting  data.  The 
supplement  and  its  mailing  cover 
should  be  plainly  marked:  "Special 
LabeUng  Supplement — Changes  Being 
Effected." 

(3) Label  changes  requiring 
submission  in  an  annual  report,  (i)  An 
applicant  shall  submit  any  final  printed 
package  insert,  package  label,  or 
container  label  incorporating  the 
following  changes  to  CBER  in  an  annual 
report  submitted  each  year  within  60 
days  of  the  anniversary  date  of  approval 
of  the  application: 

(A)  Editorial  or  similar  minor 
changes;  or 

(B)  A  change  in  the  information  on 
how  the  drug  is  supplied  that  does  not 
involve  a  change  in  the  dosage  strength 
or  dosage  form. 

(ii)  The  applicant  may  distributee 
product  with  a  package  insert,  package 
label,  or  container  label  bearing  such 
change  at  the  time  the  change  is  made. 

(4)  Advertisements  and  promotional 
labeling. 

Advertisements  and  promotional 
labeling  shall  be  submitted  in 
accordance  with  the  requirements  set 
forth  in  §  314.81(b)(3)(i)  of  this  chapter, 
except  that  Form  FDA-2567  shall  be 
used  in  Ueu  of  Form  FDA-2253. 

(f)  Failure  to  comply.  In  addition  to 
other  remedies  available  in  law  and 
regulations,  in  the  event  of  repeated 
failure  of  the  applicant  to  comply  with 
this  section,  the  Director,  CBER,  may 
require  that  the  applicant  submit  a 
supplement  for  any  proposed  change  to, 
and  obtain  approval  of  the  supplement 
from,  the  Director.  CBER,  prior  to 
distributing  a  product  made  using  the 
change. 

(g)  Administrative  review.  Under 

§  10.75  of  this  chapter,  an  applicant  may 
request  internal  FDA  review  of  CBER 
employee  decisions  under  this  section. 

Dated:  January  16.  1996. 
WiUiam  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  96-1580  Filed  1-25-96;  10:41  am) 
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21  CFR  Parts  600  and  601 
[Docket  No.  950-0415] 

Draft  Guidance;  Changes  To  An 
Approved  Application  for  Well- 
Characterized  Therapeutic 
Recombinant  DNA-Derived  and 
Monoclonal  Antibody  Biotechnology 
Products;  Availability 

agency:  Food  and  Drug  Administration. 
HHS. 


Ai^iruN:  rroposed  rule;  notice  of 
availability. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Draft  Guidance; 
Changes  to  An  Approved  Application 
for  Well-Characterized  Therapeutic 
Recombinant  DNA-Derived  and 
Monoclonal  Antibody  Biotechnology 
Products."  This  draft  guidance  is 
intended  to  assist  applicants  in 
determining  how  they  should  report 
changes  to  an  approved  license 
application  for  well-characterized 
therapeutic  recombinant  DNA-derived 
and  monoclonal  antibody  biotechnology 
products  under  the  proposed  revision  to 
the  biologies  regulations  issued 
elsewhere  in  this  issue  of  the  Federal 
Register.  In  a  separate  document  also 
published  in  this  issue  of  the  Federal 
Register,  FDA  is  announcing  the 
availability  of  a  guidance  document  to 
assist  applicants  in  determining  how 
they  should  report  changes  to  an 
approved  license  application  for 
biologic  products  other  than  well- 
characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  products  under  the 
proposed  rule.  FDA  does  not  intend  for 
these  draft  guidance  documents  to  be 
used  at  this  time.  The  agency  is 
providing  these  guidance  documents  for 
public  comment  only. 
DATES:  Written  comments  by  April  29. 
1996. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Draft  Guidance;  Changes  to  An 
Approved  Application  for  Well- 
Characterized  Recombinant  DNA- 
Derived  and  Monoclonal  Antibody 
Biotechnology  Products"  to  the 
Congressional  and  Consumer  Affairs 
Branch  (HFM-12).  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448.  301- 
594-1800  or  call  FDA's  automated 
information  system  at  800-835-4709. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
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the  Dockets  Management  Brancn 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Persons  with  access  to  INTERNET 
may  request  that  the  draft  guidance 
document  be  sent  by  return  E-mail  by 
sending  a  message  to 
"Character@Al.CBER.FDA.GOV".  The 
draft  guidance  document  may  also  be 
obtained  through  INTERNET  via  File 
Transfer  Protocol  (FTP).  Requestors 
should  connect  to  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  using 
the  FTP.  The  Center  for  Biologies 
Evaluation  and  Research  (CBER) 
documents  are  maintained  in  a 
subdirectory  called  CBER  on  the  server. 
"CDVS2.CDER.FDA.GOV" 
(150.148.24.202).  The  "READ.ME"  file 
in  that  subdirectory  describes  the 
available  documents  that  may  be 
available  as  an  ASCII  text  file  (*.TXT). 
or  a  WordPerfect  5.1  document  (*.w51). 
or  both.  A  sample  dialogue  for  obtaining 
the  READ.ME  file  with  a  text-based  FTP 
program  would  be: 
FTP  CDVS2.CDER.FDA.GOV 
LOGIN:  CHARACTER 
<PASSWORD:CHARACTER><"Your  E- 
mail  address"> 
BINARY 
CD  CBER 
GET  READ.ME 
EXIT 

The  draft  guidance  document  may  also 
be  obtained  by  calling  the  CBER  FAX 
Information  System  (FAX -ON- 
DEMAND)  at  301-594-1939  from  a 
touch  tone  telephone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  H.  Forfa  or  Timothy  W.  Beth. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-630).  Food  and 
Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD 
20852-1448.  301-594-3074;  or 
Yuan  Yuan  Chiu.  Center  for  Drug 
Evaluation  and  Research  (HFD- 
510).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443- 
3510. 

Dated:  January  16, 1996. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  96-1581  Filed  1-25-96;  10:42  am] 
BILUNO  CODE  4160-01-F 


ACTION:  Proposed  rule;  notice  of 
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21  CFR  Parts  600  ana  601  -^ 

[Docket  No.  950-0052] 

Changes  To  An  Approved  Application: 
Draft  Guidance;  Avaiiadiiity 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Draft  Guidance; 
Changes  to  An  Approved  Application." 
The  draft  guidance  is  intended  to  assist 
applicants  in  determining  how  they 
should  report  changes  to  an  approved 
license  application  under  the  proposed 
revision  to  the  biologies  regulations 
issued  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  does  not  intend 
for  this  draft  guidance  to  be  used  at  this 
time.  The  agency  is  providing  this 
guidance  at  this  time  for  public 
romment  only. 

DATES:  Written  comments  by  April  29, 

19fth 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Draft  Guidance;  Changes  to  An 
Approved  Application"  to  the 
Congressional  and  Consumer  Affairs 
Branch  (HFM-12),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448.  or  call 
FDA's  automated  information  system  at 
800-835-4709.  Send  two  self-addressed 
adhesive  labels  to  assist  that  office  in 
processing  your  requests.  Submit 
written  comments  on  the  draft  guidance 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday- 
Persons  with  access  to  INTERNET 
may  request  that  the  draft  guidance 
document  be  sent  by  return  E-mail  by 
sending  a  message  to 
"Changes@Al.CBER.FDA.GOV".  The 
draft  guidance  doeumerK  may  also  be 
obtained  through  INTERNET  via  File 
Transfer  Protocol  (FTP).  Requestors 
should  connect  to  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  using 
the  FTP.  The  Center  for  Biologies 
Evaluation  and  Research  (CBER) 
documents  are  maintained  in  a 
subdirectory  called  CBER  on  the  server, 
"CDVS2.CDER.FDA.GOV" 
(150.148.24.202).  The  "READ.ME"  file 
in  that  subdirectory  describes  the 
available  documents  which  may  be 
available  as  an  ASCII  text  file  (".TXT), 


or  a  WordPerfect  5.1  document  (*.w51), 
or  both.  A  sample  dialogue  for  obtaining 
the  READ.ME  file  with  a  text-based  FTP 
program  would  be: 
FTP  CDVS2.CDER.FDA.GOV 
LOGIN:  CHANGES 
<PASSWORD:CHANGES>  <"Your  E- 
mail  address"> 
BINARY 
CD  CBER 
GET  READ.ME 
EXIT 

The  draft  guidance  document  may 
also  be  obtained  by  calling  the  CBER 
FAX  Information  System  (FAX-ON- 
DEMAND)  at  301-594-1939  &t)m  a 
touch  tone  telephone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  H.  Forfa  or  Timothy  W.  Beth, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-630),  Food  and 
Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD 
20852-1448,  301-594-3074; or 
Yuan  Yuan  Chiu,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
510),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443- 
3510. 


SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  6,  1995  (60  FR 
17535).  FDA  published  a  guidance 
document  intended  to  provide  guidance 
to  applicants  on  which  changes  in 
manufacturing  procedures  and 
establishments  may  be  implemented 
with  and/or  without  prior  approval  by 
the  Director,  CBER  under  §  601.12  (21 
CFR  601.12).  The  Federal  Register 
notice  and  guidance  dociunent  were 
intended  to  reduce  the  burden  of 
reporting  changes  on  manufacturers  and 
to  facilitate  the  approval  process. 

In  a  continuing  effort  to  achieve  tlie 
reduction  in  reporting  burden  and  to 
respond  to  comments  received  on  the 
April  6,  1995.  guidance  document.  FDA 
is  proposing  a  revision  to  §601.12 
published  elsewhere  in  this  edition  of 
the  Federal  Register.  In  addition,  FDA 
is  announcing  the  availability  of  a  draft 
guidance  document  entitled.  "Changes 
to  An  Approved  Application."  The 
guidance  document  sets  forth  CBER's 
current  interpretation  of  the  proposed 
rule  to  amend  §  601.12  as  it  applies  to 
biologic  products  other  than  those 
considered  to  be  well-characterized 
therapeutic  recombinant  DNA-derived 
and  monoclonal  antibody  biotechnology 
products.  The  reporting  mechanisms 
proposed  in  the  rule  are  based  on  the 
potential  for  the  change  to  affect  a 
product's  safety,  purity,  potency,  and 
effectiveness.  In  a  separate  document 
also  published  in  this  issue  of  the 
Federal  Register,  FDA  is  announcing 
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the  availability  ot  a  guidaiii.u  ducuiuunt 
to  assist  applicants  in  determining  how 
they  should  report  changes  to  an 
approved  application  for  a  well- 
characterized  therapeutic  recombinant 
DNA-derived  and  monoclonal  antibody 
biotechnology  product  under  the 
proposed  rule. 

Tne  guidance  document  will  provide 
guidance  to  applicants  in  determining 
how  a  change  to  a  product,  production 
process,  equipment,  facility,  responsible 
personnel,  or  labeling  should  be 
reported  to  FDA  under  the  proposed 
revision  to  §601.12. 

As  stated  previously,  FDA  is 
providing  this  draft  guidance  document 
for  comment  only.  The  document  is  not 
intended  to  be  used  at  this  time.  FDA 
intends  to  review  the  comments 
received  on  the  proposed  rule  and  this 
draft  guidance  document  and  issue  a 
final  rule  prescribing  the  requirements 
for  the  reporting  changes  to  an  approved 
license  application.  A  revised  guidance 
document  would  also  be  made  available 
at  the  time  of  issuance  of  the  final  rule. 
As  with  other  procedural  guidance 
documents.  FDA  does  not  intend  that 
this  guidance  document  would  be  all- 
inclusive.  Alternative  approaches  could 
be  warranted  in  specific  situations,  and 
certain  aspects  might  not  be  applicable 
to  all  situations.  If  an  applicant  believed 
the  reporting  procedure  described  in 
this  guidance  document  was 
inapplicable  to  a  specific  change  for  a 
particular  product,  the  applicant  could 
provide,  for  CBER's  consideration, 
information  supporting  an  alternative 
categorization.  An  applicant  also  could 
discuss  proposed  changes  with  the 
agency  to  prevent  expenditure  of  money 
and  effort.on  activities  that  later  might 
be  determined  to  be  unacceptable  by 
FDA.  The  Center  for  Biologies 
Evaluation  and  Research  would 
continue  to  review  submissions  on  a 
case-by-case  basis.  This  document 
would  not  bind  FDA  and  would  not 
create  or  confer  any  rights,  privileges,  or 
benefits  on  or  for  any  person,  but  would 
be  intended  for  guidance. 

Interested  persons  may,  on  or  before 
April  29.  1996,  submit  to  the  Dockets 
Management  Branch  (address  above) 
comments  on  the  draft  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  and  information  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  "Changes 
to  An  Approved  Application"  and 
received  comments  are  available  for 
public  examination  in  the  office  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 


FDA  plans  [d  imiui  in  njirii  ijublic 
meeting  during  the  comment  period  to 
discuss  the  proposed  revision  to 
§601.12  and  the  draft  guidance 
document.  The  time  and  location  of  this 
meeting  will  be  announced  in  an 
upcoming  issue  of  the  Federal  Register. 

FDA  will  consider  any  comments 
received  in  determining  whether 
revisions  to  the  guidance  document  are 
warranted.  FDA  will  announce  the 
availability  of  any  revised  guidance 
document  in  the  Federal  Register. 

Dated:  January  16,  1996. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
jFR  Doc.  96-1583  Filed  1-25-96;  10:43  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  281 

RIN  1510-AA48 

Foreign  Exchange  Operations 

agency:  Financial  Management  Service. 

Fiscal  Service.  Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes 
regulations  to  amend  the  administration 
of  the  purchase,  custody,  deposit, 
transfer,  sale  and  reporting  of  foreign 
exchange  (including  credits  and 
currencies)  by  executive  departments 
and  agencies.  The  specific  section  being 
amended  addresses  the  limitation  on  the 
purchase  of  foreign  exchange.  Currently, 
foreign  exchange  acquired  by  agencies 
shall  be  placed  with  accountable 
officers.  Unless  otherwise  authorized  by 
the  Secretary  of  the  Treasury,  no 
accountable  officer  shall  purchase 
foreign  exchange  which,  together  with 
the  balance  on  hand  at  the  time  of 
purchase,  would  exceed  estimated 
requirements  for  a  30  day  period.  This 
proposed  revision  would  restrict 
accountable  officers  to  estimated 
requirements  for  a  5-7  business  day 
period  unless  they  have  obtained  a 
specific  waiver  of  this  requirement  from 
the  Secretary  of  the  Treasury. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
28.  1996. 

addresses:  All  written  comments  on 
this  proposed  rule  should  be  addressed 
to  Michael  C.  Salapka.  Manager. 
International  Funds  Branch.  Financial 
Management  Service.  Prince  George 
Metro  Center  II  Building.  Room  5A19. 
3700  East-West  Highway.  Hyattsville, 


MD  20782,  or  by  FAX  to  the  attention 
of  Bruce  Riedl at (202) 874-8023. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Salapka,  (202)  874-8919, 
(Manager.  International  Funds  Branch); 
or  Bruce  Riedl.  (202)  874-8918.  (Senior 
Advisor). 

SUPPLEMENTAL  INFORMATION: 

Background 

To  protect  the  Government  from  risk. 
31  CFR  §  281.7(c).  currently  limits 
accountable  officers  to  purchasing 
foreign  exchange  only  in  an  amount 
which,  together  with  the  balance  on 
hand,  does  not  exceed  the  estimated 
requirements  for  a  30  day  period. 
However,  risk  reduction  and 
improvements  in  cash  management 
dictate  that  a  shorter  time  period  be 
established.  Specifically,  in  order  to  (1) 
minimize  local  currency  operating 
balances  held  in  designated 
depositaries;  (2)  minimize  losses  due  to 
rate  devaluations;  and,  (3)  avoid 
premature  drawdowns  on  Treasury's 
General  Account,  all  accountable 
officers  shall  ensure  that  the  amount  of 
foreign  exchange  purchased  with 
dollars,  together  with  the  balance  on 
hand,  is  commensurate  with  estimated 
requirements  for  a  5-7  business  day 
period.  This  will  result  in  interest 
savings  to  the  Government.  Further, 
balances  in  the  local  currency  operating 
account  held  at  designated  depositaries 
will  be  kept  as  close  to  zero  as  possible 
without  incurring  overdrafts  to  the 
account. 

In  certain  situations,  the 
administrative  costs,  local  banking 
regulations,  or  possible  volume 
discounts  appear  to  require  maintaining 
balances  in  excess  of  the  5-7  day 
amount.  If  circumstances  require 
exceeding  this  limit,  the  accountable 
officer  must  obtain  a  specific  waiver  of 
this  requirement  from  Treasury. 

Rulemaking  Analysis 

This  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
E.xecutive  Order  12866.  Accordingly,  a 
Regulatory  Assessment  is  not  required. 
It  is  hereby  certified  pursuant  to  the 
Regulatory  Flexibility  Act  that  this 
revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatory  Flexibility  Act  analysis  is 
not  required.  This  change  primarily 
affects  executive  departments  and 
agencies. 

List  of  Subjects  in  31  CFR  Part  281 

Foreign  exchange,  banks,  banking. 
Accordingly,  part  281  of  title  31  is 
proposed  to  be  amended  as  follows: 


UMI 


PART  281— FOREIGN  EXCHANGE 
OPERATIONS 

1.  The  authority  citation  for  part  281 
is  revised  to  read  as  follows: 

Authority:  22  U.S.C.  2363;  31  U.S.C.  3513; 
E.O.  10488.  18  FR  5699.  3  CFR  1949-1953. 
Comp.,  p.  972;  E.G.  10900,  26  FR  143,  3  CFR 
1959-1963,  Comp.,  p.  429. 

2.  Section  281.7(c)  is  revised  to  read 
as  follows: 

§281.7    Limitations. 

«         *         «         »         • 

(c)  Unless  otherwise  authorized  by  the 
Secretary,  no  accountable  officer  shall 
purchase  foreign  exchange  which, 
together  with  the  balance  on  hand  at  the 
time  of  purchase,  would  exceed 
estimated  requirements  for  a  5-7 
business  day  period. 
*        *   "     *        *        * 

Dated:  December  4, 1995. 
Russell  0.  Morris. 

Commissioner. 

[FR  Doc.  96-899  Filed  1-26-96;  8:45  am] 
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ENVIRONMENTAL  PROTECT  CN 
AGENCY 

I 
40  CFR  Part  52 

rrX43-1-6275;  FRL-5403-7] 

Clean  Air  Act  Llrritpd  -^Drrovaland 
Limited  Oisapprov  a  ..•■  ''■  -Percent  Rate 
Of  Progress  and  Gontlnger  : ,  Pians  'o* 
Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  a  limited 
approval  and  limited  disapproval  of  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Texas  to  meet  the  15  Percent  Rate  of 
Progress  Plan  requirements  of  the  Clean 
Air  Act.  The  EPA  is  proposing  a  limited 
approval  because  the  15  Percent  Plans, 
submitted  by  Texas,  will  result  in 
significant  emission  reductions  from  the 
1990  baseline  and  thus,  will  improve  air 
quality.  Simultaneously,  the  EPA  is 
proposing  a  limited  disapproval  of  the 
15  Percent  Plans  because  they  fail  to 
demonstrate  sufficient  reductions  of 
area-wide  Volatile  Organic  Compounds 
(VOC)  to  meet  the  15  Percent  Rate  of 
Progress  requirements.  Also,  the  EPA  is 
proposing  a  limited  approval  of  the 
contingency  plans  because  these  plans, 
if  implemented,  will  result  in  emission 
reductions  that  will  improve  air  quality. 
Simultaneously,  the  EPA  is  proposing  a 
limited  disapproval  of  the  contingency 


plans  because  they  fail  to  demonstrate 
that  the  required  three  percent 
reduction  of  VOC  emissions  will  be 
achieved  if  the  plans  are  implemented. 
The  EPA  is  also  proposing  a  limited 
approval  of  the  specific  control 
measures  in  the  15  Percent  and 
Contingency  Plans  because  these  rules 
will  strengthen  the  SIP.  A  final  action 
on  these  control  measures  will 
incorporate  these  rules  into  the 
Federally  approved  SIP. 
DATES:  Comments  on  this  proposed 
action  must  be  post  marked  by  March 
29.  1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
hsted  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section  (6PE^ 

L),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas  72202-2733. 
Texas  Natural  Resource  Conservation 

Commission,  12100  Park  35  Circle, 

Austin,  Te.xas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guy  R.  Donaldson.  Air  Planning  Section 
(6PD-L).  USEPA  Region  6,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733, 
telephone  (214)  665-7242. 

SUPPLEMENTARY  INFORMATION: 

Background: 

Section  182(b)(1)  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990,  requires 
ozone  nonattainment  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide  VOC 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15,  1993  and 
the  reductions  were  required  to  be 
achieved  within  6  years  of  enactment  or 
November  15,  1996.  The  Clean  Air  Act 
also  sets  limitations  on  the  creditability 
of  certain  types  of  reductions. 
Specifically,  States  cannot  take  credit 
for  reductions  achieved  by  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  measures  (new  car  emissions 
standards)  promulgated  prior  to  1990  or 
for  reductions  resulting  from 
requirements  to  lower  the  Reid  Vapor 
Pressure  of  gasoline  promulgated  prior 
to  1990.  Furthermore,  the  CAA  does  not 
allow  credit  for  corrections  to  Vehicle 
inspection  and  Maintenance  Programs 
(I/M)  or  corrections  to  Reasonably 


Available  Control  Technology  (RACT) 
rules  as  these  programs  were  required 
prior  to  1990. 

In  addition,  section  172(c)(9)  of  the 
Clean  Air  Act  requires  that  contingency 
measures  be  included  in  the  plan 
revision  to  be  implemented  if 
reasonable  further  progress  is  not 
achieved  or  if  the  standard  is  not 
attained. 

In  Texas,  four  moderate  and  above 
ozone  nonattainment  areas  are  subject  to 
the  15  Percent  Rate  of  Progress 
requirements.  These  are  the  Beaumont/ 
Port  Arthur  (serious),  Dallas/Fort  Worth 
(moderate).  El  Paso  (serious),  and  the 
Houston/Galveston  (severe)  areas.  Texas 
adopted  measures  for  the  15  Percent 
Rate  of  Progress  Plans  and  the  required 
contingency  measures  in  two  phases. 
Phase  I  was  submitted  to  the  EPA  on 
November  13,  1993,  and  contained 
measures  achieving  the  bulk  of  the 
.    required  reductions  in  each  of  the 
nonattainment  areas.  Phase  II  was 
submitted  May  9,  1994.  The  Phase  II 
submittal  was  to  make  up  the  shortfall 
in  reductions  not  achieved  in  the  Phase 
I  measures.  The  combination  of  the 
Phase  I  and  Phase  II  measures  was  ruled 
complete  by  the  EPA  on  Mav  12,  1994. 
On  August  3,  1994,  Texas'submitted 
rules  for  the  review  and  processing  of 
Alternate  Means  of  Control  (AMOC). 
These  revisions  provide  for  the  EPA 
review  and  approval  of  AMOC  plans. 
On  November  9.  1994,  Texas  submitted 
a  narrative  explanation  and  justification 
of  the  AMOC  process  with  thefr  plan  to 
reduce  emissions  an  additional  9 
percent  in  the  Houston/Galveston  and 
Beaumont/Port  Arthur  Areas. 

The  EPA  has  analyzed  the  November 
13,  1993,  submittal;  May  9.  1994, 
submittal;  August  3,  1994  submittal;  and 
the  AMOC  narrative  portion  of  the 
November  9,  1994,  submittal;  and 
beheves  that  these  proposed  15  Percent 
Plans  and  Contingency  Plans  can  be 
given  limited  approval  because  they 
overall  would  strengthen  the  SIP  by 
achieving  reductions  in  VOC  emissions. 
The  15  Percent  Plan  and  Contingency 
Plans  do  not,  however,  achieve  the  total 
required  percentage  of  reductions. 
Therefore,  the  EPA  is  proposing  a 
limited  disapproval  of  the  plans.  Also, 
the  control  measures  in  the  four  15 
Percent  Plans  and  Contingency  Plans 
caimot  be  completely  approved,  because 
they  do  not  meet  all  of  the  underlying 
conditions  of  the  Clean  Air  Act. 
Therefore,  the  EPA  is  only  proposing 
limited  approval  of  the  control  measures 
in  the  15  Percent  Plans  and  the 
Contingency  Plans  as  a  strengthening  of 
the  SIP.  The  EPA  is  not  taking  any 
action  on  whether  the  control  measures 
included  in  these  plans  comply  with  the 


27S2 


Federal  Register  '  Vol    61.  No.  19  /  Monday.  January  29.  1996  /  Proposed  Rules 


Federal  Reojster  /  Vol    61.  No.  19  /  Monday.  Tanuary  29,  1996  /  Proposed  Rules 


2753 


RACT  requirements  ot  CAA  section 
182(b)(2),  or  any  other  underlying  CAA 
requirement.  In  addition,  the  EPA  is 
proposing  limited  approval  of  only  the 
AMOC  portion  of  the  November  9, 1994, 
submittal  as  a  strengthening  of  the  SIP. 
The  EPA  is  taking  no  action  on  any 
other  portion  of  the  November  9,  1994, 
submittal.  For  a  complete  discussion  of 
EPA's  analysis  of  the  State  submittals, 
please  refer  to  the  Technical  Support 
Document  for  this  action.  A  summary  of 
the  EPA's  findings  follows. 


Analysis 

Emission  Inventory 

The  base  from  which  States  determine 
the  required  reductions  in  the  15 
Percent  Plan  is  the  1990  emission 
inventory.  The  EPA  approved  the  Texas 
1990  base  year  inventory  on  November 
8.  1994  (59  FR  55586).  The  inventory 
approved  by  the  EPA  and  the  one  used 
in  the  15  Percent  Rate  of  Progress  plans 
are  the  same  except  for  some  minor 
differences.  The  inventory  used  in  the 
15  Percent  Rate  of  Progress  Plans  is 
slightly  larger  than  the  approved 
inventory.  So  it  results  in  slightly  more 
required  reductions.  It  is.  therefore,  a 
somewhat  conservative  approach. 


i^aicuiauun 


uj  Target  Level  Emissions 


Texas  subtracted  the  non-creditable 
reductions  from  the  FMVCP  and  Reid 
Vapor  Pressure  (RVP)  program  from  the 
1990  inventory.  This  subtraction  results 
in  the  1990  adjusted  inventory.  The 
total  emission  reduction  required  to 
meet  the  15  Percent  Rate  of  Progress 
Plan  requirements  equals  the  sum  of  15 
percent  of  the  adjusted  inventory,  plus 
reductions  to  offset  any  growth  that 
takes  place  between  1990  and  1996, 
plus  any  reductions  that  result  from 
corrections  to  the  I/M  or  VOC  RACT 
rules.  Table  1  summarizes  the 
calculations  for  the  nonattainment  areas 
in  Texas. 


Table  1  .—Calculation  of  Required  Reductions  (tons/day) 


1990  Emission  Inventory 

1990  Adjusted  - 

15%  o(  adjusted  _ - • 

RACT  and  I/M  Corr _ -• 

1996  Target  _ 

1996 '  Projection  - 

Required  Reduction 

'  1996  forecasted  emissions  witti  growth  and  pre- 1990  controls. 


Dallas/Fort 
Worth 


644.93 
542,68 
81.40 
.99 
460,29 
606.22 
145.93 


El  Paso 


87.24 
73.97 
11.10 
1.57 
61,30 
82.68 
21.38 


Beaumont/ 
Port  Arthur 


342.63 
331.16 

49.67 

4.28 

277.21 

324.89 

47.68 


Houston/ 
Galveston 


1179.27 
1090.94 

163.64 
11.83 

915.47 
1147.71 

232.24 


Measures  Achieving  the  Projected 
Reductions 

For  each  of  the  four  nonattainment 
areas.  Texas  provided  a  plan  to  achieve 
the  required  reductions.  The  specific 
measures  adopted  in  each  of  the  areas 
var>'  with  the  combination  of  sources  in 
each  area.  The  following  is  a  concise 
description  of  each  control  measure 
Texas  used  to  achieve  reductions  credit 
in  the  plan.  The  EPA  is  proposing 
limited  approval  of  the  following 
control  measures  as  a  strengthening  of 
the  SIP  and  agrees  with  the  emission 
reductions  projected  in  the  State 
submittals  for  these  measures. 

Stage  //  Vapor  Recovery 

This  measure  requires  the  installation 
and  operation  of  vapor  recovery 
equipment  on  gasoline  pumps  to  reduce 
the  emissions  during  refueling.  The 
rules  of  the  program  are  contained  in  30 
TAG  Chapter  115.241-259.  The  EPA 
approved  these  rules  in  the  Federal 
Register  on  April  15,  1994,  (59  FR 
17940).  The  EPA  agrees  with  the 
reductions  projected  for  this  measure  in 
the  Beaumont/Port  Arthur,  Dallas/Fort 
Worth  and  Houston  areas.  In  the  El  Paso 
area,  the  EPA  believes  that  too  much 
credit  has  been  claimed  in  the  proposed 
SIP  revision,  (see  noncreditable 
reductions). 


Bakeries 

Texas  made  revisions  to  its  vent  gas 
control  rules  (30  TAG  115.121-129)  to 
require  controls  on  commercial 
bakeries.  These  bakeries  can  l)e 
significaiu  soun;es  of  VOC  emissions  in 
the  form  of  ethanol  produced  by  yeast 
in  the  leavening  process.  The  ethanol  is 
liberated  primarily  when  the  bread  is 
baked  in  the  oven.  These  rules  apply  to 
major  source  bakeries  in  the  Dallas/Fort 
Worth  and  Houston/Galveston  areas. 
Major  sources  are  defined  as  those 
emitting  more  than  100  tons/year  in  the 
Dallas/Fort  Worth  area  and  more  than 
25  tons/year  in  the  Houston  area.  These 
rules  require  that  the  bakeries  reduce 
emissions  by  30  percent  from  the  levels 
reported  in  the  1990  emissions 
inventory.  Each  of  the  affected  bakeries 
has  submitted  control  plans  to  achieve 
the  required  reductions.  Upon  the  EPA's 
approval  of  these  rules,  these  control 
plans  will  become  Federally 
enforceable.  The  control  plans  all  rely 
on  some  form  of  incineration  and 
should  easily  achieve  the  expected 
reductions.  The  EPA  proposes  to 
approve  these  rules  as  a  strengthening  of 
the  SIP  and  agrees  with  the  associated 
projected  emission  reductions. 

Offset  Lithography: 

These  rules,  contained  in  30  TAG 
115.442-449,  regulate  emissions  from 


offset  printing  operations  in  the  El  Paso 
area.  This  control  measure  was  also 
adopted  as  a  contingency  measure  in  the 
Houston/Galveston  and  Beaumont/Port 
Arthur  areas.  These  operations  produce 
a  wide  variety  of  products  such  as 
magazines,  newspapers  and  books.  The 
rules  regulate  emissions  from  the 
fountain  solution,  clean  up  solvent,  and 
dryer  exhaust.  The  EPA  believes  that 
these  rules  will  result  in  enforceable 
emission  reductions.  The  EPA  is 
proposing  to  approve  these  rules  as  a 
strengthening  of  the  SIP  and  agrees  with 
the  associated  projected  emission 
reductions. 

Consumer  Products 

Under  section  183(e)(9)  of  the  Glean 
Air  Act.  states  may  develop  and  submit 
to  the  Administrator  a  procedure  under 
state  law  to  regulate  consumer  and 
commercial  products,  provided  they 
consult  with  the  EPA  regarding  other 
State  and  local  regulations  for  consumer 
and  commercial  product  rules. 
Throughout  the  process  of  regulating 
consumer  and  commercial  products, 
Texas  has  consulted  the  EPA  and  other 
states  to  utilize  the  collective  expertise 
of  other  regulatory  bodies  in  drafting 
and  adopting  their  regulation.  The  rule 
applies  to  any  person  offering  a 
consumer  or  commercial  product  for 
sale,  supply,  distribution,  manufacrure 
or  use  in  Texas.  Consumer  and 
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commercial  products  include  all  VOC- 
emitting  products  used  in  homes, 
businesses,  institutions,  and  a  multitude 
of  commercial  manufacturing 
operations.  The  Texas  rules,  found  at  30 
TAG  115.600-625  apply  .standards  for 
the  VOC  content  of  the  products  in  26 
categories. 

The  rules  allow  the  Executive  Director 
of  the  Texas  Natural  Resource 
Conservation  Commission  (TNRCC)  to 
grant  Innovative  Product  Waivers  to 
exempt  products  from  the  VOC  content 
requirements  of  this  rule;  if  the 
Executive  Director  determines  the 
innovative  product  emits,  equal  to  or 
less  than,  the  emissions  from  a 
representative  consumer  product  that  is 
in  compliance.  In  general,  the  EPA  can 
grant  approval  of  a  rule  that  allows  the 
State  discretion  to  grant  variances  or 
exemptions  without  a  full  SIP  revision, 
only  if  the  rule  contains  specific 
conditions  and  a  replicable  procedure 
for  the  granting  of  the  waivers.  The  EPA 
does  not  believe  that  the  Texas 
consumer/commercial  product  rule 
contains  such  a  replicable  procedure 
that  the  EPA  could  use  to  verify  a 
waiver  was  merited.  The  ETA  believes 
it  is  appropriate  to  approve  the  rule  as 
a  strengthening  of  the  SIP  in  this 
specific  case,  because  EPA  intends  to 
promulgate  national  rules  for  the 
regulation  of  consumer  and  commercial 
products  under  section  183  of  the  CAA 
in  the  near  future.  Thus,  requiring  the 
state  to  develop  a  replicable  waiver 
procedure  now  would  duplicate  efforts 
that  will  also  occur  through 
promulgation  of  the  national  rules.  The 
EPA  is  proposing  to  approve  these  rules 
as  a  strengthening  of  the  SIP  and  agrees 
with  the  projected  emission  reductions. 

Automobile  Refinishing: 

Texas  has  adopted  measures  to  reduce 
emissions  from  repainting  cars  at  auto 
body  repair  shops.  Reductions  are 
achieved  through  two  mechanisms. 
First,  limits  on  the  VOC  content  of 
paints  and  primers  have  been  set. 
Second,  the  application  equipment  must 
be  High  Volume  Low  Pressure 
equipment  or  equivalent.  This 
equipment  tends  to  increase  the  transfer 
efficiency,  or  the  percentage  of  paint 
that  actually  adheres  to  the  vehicle.  By 
getting  a  higher  percentage  of  the  paint 
on  the  car,  less  paint  is  used  and  less 
VOC  is  emitted  to  the  atmosphere.  The 
rules  also  require  special  equipment  be 
used  for  equipment  cleaning  which  will 
result  in  lower  solvent  emissions.  These 
requirements  contained  at  30  TAG 
115.421-422  have  been  adopted  for  all 
four  nonattainment  areas. 

In  addition  to  the  State  niles,  the  EPA 
intends  to  promulgate  a  national  rule 


that  will  further  limit  the  VOC  content 
of  coatings.  The  EPA  believes  the 
combination  of  the  emission  reductions 
from  the  State  rules  and  creditable 
emission  reductions  from  future 
national  rules  will  result  in  the  levels 
projected  in  the  State's  submittal.  The 
EPA  is  proposing  to  approve  these  State 
rules  as  a  strengthening  of  the  SIP. 

RACT  Catch  Up 

Section  182(b)(2)(B)  of  the  Glean  Air 
Act  requires  that  moderate  and  above 
ozone  nonattainment  areas  adopt  rules 
to  require  RACT  for  all  VOC  sources  in 
the  area  covered  by  any  Control 
Technique  Guideline  (CTG)  issued 
before  the  date  of  the  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  In 
practice,  this  required  areas  that  were 
considered  rural  under  pre-amendment 
guidance  to  "catch  up"  by  adopting  the 
same  requirements  as  urban 
nonattainment  areas.  Newly  designated 
nonattainment  areas  were  required  to 
adopt  rules  based  on  the  pre- 
amendment  GTG's.  Also.  RACT  was  to 
be  applied  to  smaller  sources  of 
emissions  in  some  instances  because  the 
anfount  of  emissions  defining  a  major 
source  in  serious  and  above 
nonattainment  areas  was  reduced  by  the 
Clean  Air  Act  Amendments  of  1990. 

In  Texas,  Beaumont/Port  Arthur  was 
a  rural  nonattainment  area  prior  to  the 
1990  amendments.  Also,  the  following 
counties  were  added  to  the 
nonattainment  areas  based  on  the  Glean 
Air  Act  amendments  of  1990;  Collin. 
Denton,  Fort  Bend,  Liberty, 
Montgomery,  Waller,  Chambers  and 
Hardin.  Texas  submitted  rules  to  meet 
the  RACT  catch  up  requirements.  The 
EPA  approved  these  submittals  on  May 
8,  1995  (60  FR  12438).  Emission 
reductions  from  these  rule  changes  are 
creditable  toward  the  Rate  of  Progress 
requirement.  The  EPA  agrees  with  the 
reductions  projected  in  the  15  Percent 
Rate  of  Progress  plans  due  to  RACT 
catch  up  rule  changes. 

Rule  Effectiveness  Improvements 

Rule  Effectiveness  {RE)is  an 
adjustment  to  an  emission  reduction 
calculation  that  compensates  for  the  fact 
that  facilities  are  not  fully  in 
compliance  with  a  given  rule  100 
percent  of  the  time.  Texas  expects  that 
compliance  will  improve  from  1990 
levels  for  various  reasons,  the  most 
important  of  which  is  a  large  projected 
increase  in  State  enforcement  staff.  To 
insure  that  real  emission  reductions 
have  occurred,  the  State  must  commit  to 
performing  a  study  to  confirm  that  the 
rule  has  achieved  the  expected 
effectiveness.  Texas  has  committed  to 
conducting  detailed  inspections  of  in- 


use  control  efficiency  during  annual 
inspections  and  to  revising  the  State's 
upset/maintenance  rule  to  require  more 
record  keeping.  These  confirmation 
studies  will  be  expected  to  be  submitted 
with  the  State's  Milestone  Compliance, 
Demonstration.  The  EPA  believes  the 
projected  emission  reductions  are 
appropriate. 

Wood  Parts  and  Products  Coatings 

These  rules,  found  at  30  TAG 
115.421(a)(13),  limit  the  VOC  content  of 
wood  coatings.  The  rules  apply  to  wood 
part  and  product  manufacturers  in  the 
Houston,  El  Paso  and  Dallas/Fort  Worth 
areas.  Texas  has  projected  a  20  percent 
reduction  in  emissions  due  to  the  rules, 
which  the  EPA  believes  is  appropriate. 
The  EPA  is  proposing  to  approve  these 
rules  as  a  strengthening  of  the  SIP.  The 
EPA  also  agrees  with  the  projected 
reductions. 

Fugitive  Emission  Control 

115.352-115.357  These  rules, 
contained  at  30  TAG  115.352-115.357, 
tighten  leak  detection  and  repair 
requirements  in  petroleum  refining  and 
petrochemical  processes.  Texas  changed 
the  leak  detection  minimum  from 
10,000  ppm  to  500  ppm  for  valves.  The 
EPA  is  proposing  to  approve  these  rules 
as  a  strengthening  of  the  SIP.  The  EPA 
also  agrees  with  the  projected 
reductions. 

Municipal  Waste  Landfills 

These  rules,  contained  at  30  TAG 
115.152-115.159,  limit  emissions  from 
municipal  waste  landfills.  The 
decomposition  of  municipal  waste 
generates  large  amounts  of  methane  and 
significant  amounts  of  VOG's.  These 
emissions  can  be  captured  and  recycled 
or  fiared.  The  EPA  has  proposed  a  New 
Source  Performance  Standard  for  new 
landfills,  and  also  proposed 
requirements  which  States  will  be 
required  to  adopt  for  existing  landfills 
under  section  111(d)  of  the  CAA.  Texas 
has  proceeded  with  rules  in  advance  of 
final  national  rules  so  the  reductions 
can  be  achieved  by  1996.  The  EPA  is 
proposing  to  approve  these  rules  as  a 
strengthening  of  the  SIP.  The  EPA  also 
agrees  with  the  projected  reductions. 

SOCMI  Reactor  and  Distillation 

These  rules  require  control  of 
emissions  from  reactor  and  distillation 
vents  in  the  synthetic  organic  chemical 
manufacturing  industry.  These  rules 
were  based  on  a  draft  CTG  that  has  since 
been  finalized.  The  EPA  is  proposing 
approval  of  these  rules  as  a 
strengthening  of  the  SIP.  The  EPA  also 
agrees  with  the  projected  emission 
reductions. 
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Carswell  Fire  Training 

This  emission  reduction  is  included 
in  the  Rate  of  Progress  plan  because 
Carswell  Air  Force  Base  no  longer 
conducts  Tire  training  exercises.  A  letter 
of  commitment  from  the  Air  Force  Base, 
adopted  into  the  Dallas/Fort  Worth  15 
percent  plan,  documents  that  these 
training  exercises  are  no  longer 
conducted  at  the  base  and  will  not  be 
conducted  in  the  future.  The  EPA  also 
agrees  with  the  projected  emission 
reductions. 

Degassing  or  Cleaning  of  Vessels 
(115.541-115.549) 

These  rules  require  the  control  of 
emissions  that  occur  during  the 
degassing  or  cleaning  of  stationary  or 
transport  vessels  by  the  capture  and 
either  recovery  or  destmction  of  the 
resuhing  emissions.  The  EPA  is 
proposing  to  approve  these  rules  as  a 
strengthening  of  the  SIP.  The  EPA  also 
agrees  with  the  projected  reductions. 

Outdoor  Burning 

Texas  has  calculated  the  reduction  in 
VOC  emissions  that  have  occurred  due 
to  the  more  stringent  outdoor  burning 
restrictions  that  have  been  implemented 
in  the  El  Paso  area  as  required  by  the  El 
Paso  PM-10  SIP  approved  on  January 
18.  1994  (59  FR  2532).  The  EPA  also 
agrees  with  the  projected  emission 
reductions. 

Gasoline  Terminals 

Texas  projected  emission  reductions 
from  tightening  the  control 
requirements  contained  in  30  TAG 
115.211-219  for  vapor  recovery  devices 
on  gasoline  terminals  used  by  gasoline 
powered  transport  trucks.  Various  other 
changes  have  also  been  made  to 
strengthen  these  rules.  The  EPA  is 
proposing  to  approve  these  revisions  to 
the  State  rules  as  a  strengthening  of  the 
SIP.  The  EPA  also  agrees  with  the 
emission  reductions  associated  with 
these  measures. 

Reformulated  Gasoline 

Section  211(k)  of  the  CAA  requires 
that  after  January  1,  1995.  in  severe  and 
above  ozone  nonattainment  areas,  only 
reformulated  gasoline  be  sold  or 
dispensed.  This  gasoline  is  reformulated 
to  burn  cleaner  and  produce  fewer 
evaporative  emissions.  As  a  severe  area, 
Houston  will  benefit  from  these 
emission  reductions.  The  EPA  agrees 
with  the  emission  reductions  that  the 
State  has  projected  for  the  Houston  area. 

Section  211(k)(6)  allows  other 
nonattainment  areas  to  "opt  in"  to  the 
program.  On  June  11,  1992.  the 
Governor  of  Texas  asked  that  the  Dallas/ 
Fort  Worth  area  also  participate  in  the 


program.  This  request  was  approved  in 
the  Federal  Register  on  October  8.  1992 
(57  FR  46317).  These  emission 
reductions  are  fully  creditable  toward 
the  Dallas/Fort  Worth  Plan.  The  EPA 
agrees  with  the  reductions  that  have 
been  projected  due  to  the  introduction 
of  reformulated  gasoline  in  the  Dallas/ 
Fort  Worth  area. 

Reid  Vapor  Pressure  Control 

Texas  has  enacted  rule?  (30  TAG 
115.252-115.259)  lowering  the  allowed 
RVP  of  gasoline  sold  in  the  El  Paso 
nonattainment  area.  RVP  is  a  measure  of 
the  tendency  of  gasoline  to  evaporate. 
Lowering  the  RVP  results  in  lower  VOG 
emissions  and  the  reductions  can  be 
credited  to  the  plan.  The  rules  require 
the  gasoline  sold  in  El  Paso  between 
June  1  and  September  15  of  each  year 
to  have  an  RVP  of  no  greater  than  7.0 
psi. 

State  governments  are  generally 
preempted  under  section  211(c)(4)(A)  of 
the  GAA  from  requiring  gasoline  sold  in 
any  area  in  a  State  to  meet  an  RVP 
standard  different  from  the  federal 
standard.  However,  under  211(c)(4)(G)  a 
State  can  require  a  more  stringent  RVP 
standard  in  its  SIP  if  the  more  stringent 
standard  is  necessary  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  in  a  particular  nonattainment 
area.  The  State  can  make  this 
demonstration  of  necessity  by  providing 
evidence  that  no  other  measures  exist 
that  would  bring  about  timely 
attainment,  or  that  such  measures  exist, 
are  technically  possible  to  implement, 
but  are  unreasonable  or  impracticable. 
Economic  consequences  may  be 
considered  in  this  demonstration.  If  a 
State  makes  this  demonstration,  it  can 
lower  the  volatility  to  whatever 
standard  is  necessary  for  the 
nonattainment  area. 

In  addition  to  the  control  measures 
mandated  by  the  GAA,  Texas  has 
compiled  a  Gontrol  Measure  Gatalog  for 
each  of  its  nonattainment  areas  and  has 
graded  each  measure  on  its  viability  for 
use  in  these  15  Percent  Plans.  The  grade 
was  based  on  six  criteria;  cost  of 
implementation,  reactivity,  emission 
reductions  potential,  technical 
feasibility,  toxicity,  and  enforceability. 
The  Catalog  identified  fourteen  control 
measures  for  the  El  Paso  area;  the  El 
Paso  15  Percent  Plan  contained  all  of 
these  measures  and  an  additional  ten  for 
a  total  of  twenty-four.  The  EPA  believes 
the  State  has  considered  all  of  the 
reasonably  available  control  measures. 

Included  among  these  control 
measures  was  control  of  VOC's  from 
fuel.  In  the  absence  of  fuel  controls,  it 
was  projected  there  would  be 
insufficient  VOC  reductions  to  achieve 


Ihti  l.'i  port-ont  i>ll'  targut  ana  tnere  may 
ultimately  be  insufficient  VOC 
reductions  to  achieve  attainment  of  the 
NAAQS.  The  State  considered  two  fuel 
control  measures:  opting  into  the  federal 
reformu)ated  gasoline  program  (RFG)  or 
implementing  a  Low  RVP  (7.0  psi) 
Program.  The  State,  with  help  and  input 
from  local  area  refineries,  determined 
the  two  programs  would  generate  the 
same  VOG  emission  reductions  in  the  El 
Paso  ozone  nonattainment  area. 
However,  as  explained  below.  El  Paso    • 
may  receive  additional  VOC  reductions 
from  the  Low  RVP  Program  when  the 
Juarez  area  is  considered.  The  local  area 
refineries  expressed  support  for  the  Low 
RVP  Program  over  an  RFG  Program 
because  of  economic  reasons  as  outlined 
below. 

El  Paso  and  Juarez,  Mexico  are 
essentially  one  air  shed  from  an  air 
quality  standpoint.  Modeling  submitted 
by  the  State  demonstrates  El  Paso  is  in 
attainment  of  the  NAAQS  for  ozone  but 
for  emissions  from  Juarez  and  suggests 
that  reduction  of  VOC  emissions  from 
Juarez  will  be  needed  for  the  El  Paso 
area  to  attain  the  NAAQS  for  ozone. 
This  modeling,  in  support  of  a  179B 
demonstration,  has  been  submitted  by 
the  State  and  is  pending  before  the  EPA. 
Action  on  this  submittal  will  betaken 
in  a  separate  Federal  Register  notice. 

Currently.  Juarez  is  receiving  in 
excess  of  80  percent  of  its  gasoline  from 
refineries  located  in  El  Paso.  The  local 
area  refineries  estimated  the  cost  to 
produce  low  RVP  gasoline  would  be 
about  one  cent  per  gallon  over  that  of 
conventional  gasoline.  The  capital 
investments  and  other  costs  necessary 
for  the  production  of  RFG  was  estimated 
to  increase  the  cost  of  RFG  by  about  four 
cents  per  gallon.  The  State  concluded 
that  the  Juarez  market  would  accept  the 
small  increase  in  the  cost  of  low  RVP 
gasoline  and  El  Paso  would  be  subjected 
to  VOG  emissions  from  Juarez  based  on 
gasoline  with  an  RVP  of  slightly  more 
than  7.0  psi.  Gontrarily,  the  State 
concluded  that  the  higher  cost  of  RFG 
would  likely  result  in  Juarez  requesting 
conventional  gasoline  from  the  El  Paso 
refineries,  with  an  RVP  of  9.0  psi  or 
higher,  rather  than  RFG.  Because  the 
low  RVP  gasoline  is  more  likely  to  be 
accepted  in  Juarez,  it  is  expected  to 
generate  additional  reductions  that  will 
be  needed  for  attainment  of  th»  NAAQS 
for  ozone  in  El  Paso  beyond  those 
reductions  generated  by  an  RFG 
program.  In  a  letter  to  the  Chairman  of 
the  Texas  Natural  Resource 
Conservation  Commission  from  the 
Director  of  the  EPA's  Office  of  Air 
Quality  Planning  and  Standards,  dated 
June  23.  1995,  the  EPA  indicated  the 
State  could,  with  conditions,  use  the 


Federal   R»■»i!,t^^^  /  Vol.  61.  No.  19  /  Monday,  January  29,  1996  /  ProDospd  Rul 


es 


2755 


UMI 


expected  emission  reductions  from 
Juarez  to  meet  the  requirements  of  the 
15  Percent  SIP.  In  a  future  submittal, 
Texas  will  need  to  substantiate  and 
quantify  the  expected  reductions  from 
the  Juarez  area  as  a  result  of  the  Low 
RVP  Program. 

El  Paso  is  also  a  Carbon  Monoxide 
nonattainment  area  and  Texas  has 
implemented  an  Oxygenated  Fuel 
Program  with  a  control  period  from 
September  1  of  one  year  to  March  31  of 
the  next.  The  monitoring  and 
enforcement  of  the  program  has  been 
delegated  to  the  El  Paso  City/County 
Health  and  Environmental  District 
(District).  The  District  has  dedicated 
resources,  personnel  and  equipment,  to 
this  program.  The  State  also  intends  to 
delegate  the  monitoring  and 
enforcement  of  the  Low  RVP  Program  to 
the  District.  Since  the  Oxygenated  Fuel 
Program  is  a  winter  program  and  the 
Low  RVP  Program  is  a  summer  program 
the  District  will  be  able  to  utilize  the 
same  resources  in  both  programs 
resulting  in  a  savings  of  administrative 
costs.  Thus  the  State  is  implementing 
strategies  specific  to  their  pollution 
abatement  needs;  an  Oxygenated  Fuel 
Program  in  the  winter  months  and  a 
Low  RVP  Program  during  the  high 
ozone  period  of  the  summer. 

For  tne  reasons  stated  above,  the  EPA 
believes  the  State  has  satisfied  the 
requirements  of  section  211(c)(4)(G)  to 
demonstrate  that  the  Low  RVP  Program 
is  necessary  to  achieve  the  NAAQS  for 
ozone  in  the  El  Paso  area.  The  State  has 
demonstrated  that  all  other  reasonable 
and  available  sources  of  VOC  reductions 
have  been  considered  and  used;  and 
that  the  only  other  alternative  available 
for  VOC  emissions  reductions,  the  RFG 
Program,  will  not  yield  VOC  reductions 
in  Juarez  that  will  be  needed  for  the 
eventual  attainment  of  the  NAAQS  of 
ozone  in  the  El  Paso  area.  The  EPA  is 
proposing  limited  approval  of  the 
State's  Low  RVP  Program.  The  EPA 
agrees  with  the  projected  emission 
reductions,  in  the  El  Paso  area  from  the 
Low  RVP  program.  However,  if  the  State 
wishes  to  credit  emission  reductions 
occurring  in  the  Jaurez  area,  due  to  the 
low  RVP  program,  as  outlined  in  the 
EPA's  June  23.  1994  letter;  Texas  will, 
in  future  SIP  revisions,  need  to 
substantiate  and  quantify  the  expected 
reductions  from  the  Juarez  area  as  a 
result  of  the  Low  RVP  Program. 

Tier  I  Federal  Motor  Vehicle  Control 
Program 

The  EPA  promulgated  standards  for 
1994  and  later  model  year  light-duty 
vehicles  and  light-duty  trucks  (56  FR 
25724,  June  5,  1991).  Since  the 
standards  were  adopted  after  the  GAA 


amendments  of  1990,  the  resulting 
emission  reductions  are  creditable 
toward  the  15  percent  reduction  goal. 
The  EPA  agrees  with  the  State's 
projected  emission  reductions. 

Transportation  Control  Measures  (TCM) 

The  State  has  included  several  TGM's 
such  as  high  occupancy  vehicle  lanes, 
traffic  signal  and  intersection 
improvements  in  the  plans  that  result  in 
emission  reductions  in  the  Dallas/Fort 
Worth,  Houston,  and  El  Paso 
nonattainment  areas.  The  emission 
reductions  from  TGM's  are 
approximately  6.94  tons/day  for  Dallas/ 
Fort  Worth,  0.30  tons/day  for  El  Paso, 
and  0.10  tons/day  for  the  Houston  area. 
In  addition.  TNRGC  has  adopted  a  set  of 
TCM  rules  which  were  submitted  under 
separate  cover  as  a  SIP  revision  for  the 
EPA's  approval.  The  TCM  rules  will  be 
supplementing  the  control  strategy  SIPs 
in  order  to  assure  implementation  of  the 
TGM's.  The  EPA  has  reviewed  the 
TGM's  included  in  the  15  Percent  Rate 
of  Progress  plans  and  agrees  with  the 
projected  reductions.  The  EPA  is  not. 
however,  taking  action  at  this  time  on 
the  TCM  rules.  The  EPA  will  be  taking 
action  on  the  TCM  rules  in  a  separate 
Federal  Register  notice. 

Small  Gas  Utility  Engines 

Texas  calculated  emission  reductions 
that  were  expected  to  result  from  a  State 
rule  requiring  that  cleaner  burning  small 
gas  utility  engines  be  manufactured  for 
sale  in  Texas.  The  State  has  since 
revised  the  rule  to  allow  for  a  later 
compliance  date.  This  could  have 
resulted  in  a  loss  of  projected  emission 
reductions.  The  EPA,  however,  believes 
that  the  expected  emission  reductions 
still  occurred  during  1994  and  1995  and 
will  occur  during  1996,  as  a  result  of 
small  engine  modifications  made  by  the 
industry's  major  manufacturers.  These 
reductions  are  the  result  of  actions  taken 
by  the  industry  in  advance  of  the 
Federal  Emission  Standards  for  New 
Non-road  Spark-Engines  at  or  below  25 
Horsepower  (Phase  I)  that  will  take 
effect  in  the  1997  model  year.  To 
demonstrate  that  reductions  have 
occurred,  the  industry  has  provided 
sufficient  Texas  specific  sales  data  and 
engine  specification  information  to  the 
EPA  demonstrating  that  significant 
emission  reductions  are  expected  to 
occur  during  the  1994.  1995,  and  1996 
calendar  years.  The  EPA  agrees  these 
emission  reductions  will  occur.  The 
EPA  is  taking  no  action  on  Texas'  small 
engine  rule  because  it  now  largely 
duplicates  already  promulgated  Federal 
requirements. 


Off -Road  Reformulated  Gasoline 

The  use  of  reformulated  gasoline  will 
also  result  in  reduced  emissions  from 
off-road  engines  such  as  outboard 
motors  for  boats  and  lawn  mower 
engines.  The  EPA  agrees  with  the 
reductions  projected  in  the  plans  for  off- 
road  engines  utilizing  reformulated 
gasoline. 

Tier  III  Jet  Engine  Standards 

Aircraft  are  required  by  Federal 
Aviation  Administration  (FAA)  rules  to 
have  engines  that  meet  Tier  III 
standards.  These  standards  result  in 
engines  designed  to  be  both  quieter  and 
less  polluting.  These  rules  contain  a 
phase  in  schedule  with  full  compliance 
required  by  the  year  2000.  The  EPA 
agrees  with  the  projected  emission 
reductions  contained  in  the  State 
submittal. 

Benzene  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPS) 

In  January  1993,  the  EPA  promulgated 
40  CFR  61  subpart  FF,  National 
Emission  Standard  for  Benzene  Waste 
Operations.  Texas  has  quantified  the 
VOC  reductions  that  will  result  from 
these  rules  in  the  Beaumont  area.  The 
EPA  agrees  that  these  reductions  will 
occur. 

Measures  Achieving  Less  Than  the 
Projected  Emission  Reductions 

For  the  following  control  measures, 
the  EPA  believes  that  the  amount  of 
emission  reduction  that  has  been 
claimed  in  the  State  submittals  is  not 
appropriate  or  is  inadequately 
documented.  The  EPA  does  not  agree 
with  the  projected  emission  reductions 
that  are  in  excess  of  those  which  the 
EPA  believes  will  actually  occur. 

Architectural  and  Industrial 
Maintenance  Coatings  (AIM) 

Emission  reductions  have  been 
projected  for  AIM  coatings  due  to  the 
expected  promulgation  by  the  EPA  of  a 
national  rule.  In  a  memo  dated  March 
22,  1995,  the  EPA  provided  guidance  on 
the  expected  reductions  from  the 
national  rule.  It  is  expected  that 
emissions  would  be  reduced  by  20 
percent.  Texas  has  taken  25  percent 
reduction  credit  in  its  plan.  This  was 
based  on  previous  guidance  from  the 
EPA  that  25  percent  reductions  would 
occur. JSince  the  20  percent  more 
accurately  reflects  the  emission 
reductions  that  will  occur  in  practice, 
the  EPA  does  not  agree  with  the 
reductions  projected  in  excess  of  20 
percent. 
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Vehicle  Inspection  and  Maintenance  lU 
M) 

The  plans  in  each  of  the  four  areas 
relied  on  revised  vehicle  I/M  programs 
that  were  developed  by  the  State  of 
Texas  and  submitted  to  the  EPA  on 
November  12,  1993,  and  on  March  9. 
1994.  The  EPA  evaluated  these 
programs  and  approved  them  into  the 
SIP  on  August  22,  1994.  Texas  began 
implementing  these  programs  in 
January,  1995.  The  Texas  legislature 
enacted  a  bill  on  May  1,  1995,  giving  the 
governor  authority  to  develop  a  revised 
program.  During  the  interim,  the 
legislation  reinstated  the  I/M  programs 
in  existence  prior  to  January  1. 1995.  In 
June  1995,  the  TNRCC  adopted 
emergency  rules  to  reinstate  the  pre- 
1995  programs.  As  a  result  of  these 
actions,  the  emission  reductions  that 
were  expected  to  result  cannot  be 
expected  to  be  achieved.  Thus,  the  EPA 
cannot  agree  with  the  projected 
emission  reductions  for  vehicle 
inspection  and  maintenance. 

Employee  Commute  Options 

On  March  7,  1995  (60  FR  12442),  the 
EPA  approved  a  revision  to  the  Texas 
SIP  incorporating  an  Employee 
Commute  Options/Employer  Trip 
Reduction  Program.  The  program  is 
required  in  all  severe  and  extreme  ozone 
nonattainment  areas.  For  Texas,  this 
affects  the  Houston/Galveston 
nonattainment  area.  On  April  18,  1995, 
the  Governor  of  Texas  signed  legislation 
which  suspended  the  program  for  180 
days  and  allowed  additional  45  day 
suspensions  of  the  program  at  the 
discretion  of  the  Governor.  The  TNRCC 
is  in  the  process  of  restructuring  the 
program.  Due  to  the  suspension  of  the 
program,  the  1.81  tons  per  day  of 
emission  reductions  claimed  for  the 
Houston/Galveston  nonattainment  area 
cannot  be  expected  to  be  achieved. 
Thus,  the  EPA  cannot  agree  with  the 
emission  reductions  projected  for  this 
program  in  the  Houston/Galveston  15 
Percent  Rate  of  Progress  Plan. 

Marine  Vessel  Loading 

These  rules  are  designed  to  reduce 
emissions  that  result  from  the  loading  of 
VOC's  into  marine  vessels  in  the 
Houston  area.  The  rules  control  sources 
that  emit  more  than  100  tons/year.  The 
EPA  believes  that  the  rules  will  result  in 
enforceable  emission  reductions  toward 
the  15  Percent  Rate  of  Progress  Plan  for 
Houston.  The  EPA  is  therefore,      , 
proposing  to  approve  these  rules  as  a 
strengthening  of  the  SIP. 

Texas,  however,  projected  reductions 
from  both  points  (defined  as  greater 
than  25  tons  per  year)  and  area  (less 


than  Zb  tons  per  year)  sources,  when  the 
rule  only  applies  to  100  ton/year  or 
greater  sources.  The  smaller  area 
sources,  those  that  emit  less  than  25 
tons  per  year,  would  remain 
uncontrolled.  The  EPA  cannot  ascertain 
what  portion  of  the  emission  reductions 
claimed  from  the  point  source  inventory 
are  from  sources  that  emit  between  25 
and  100  tons/year  but  expects  that  this 
is  a  relatively  small  amount.  Therefore, 
the  EPA  can  agree  with  the  emission 
reductions  associated  with  marine 
vessel  loading  operations  contained  in 
the  point  source  inventory  only  with  the 
understanding  that  before  a  final  action, 
the  State  will  demonstrate  that  no 
emission  reductions  are  being  projected 
for  sources  in  the  25-100  ton/year 
emissions  range.  The  EPA  cannot  agree 
with  the  projected  emission  reductions 
associated  with  area  source  marine 
vessel  loading  operations. 

The  EPA  is  aware  that  Texas  now 
believes  that  all  of  the  marine  vessel 
loading  emissions  are  covered  in  the 
point  source  inventory  and  that  the  area 
source  inventory  is  zero.  If  this  is  the 
case,  future  SIP  revisions  should  reflect 
this  adjustment  and  the  projecied 
emission  reductions  should  be  adjusted 
accordingly. 

Industrial  Wastewater 

Texas  has  adopted  rules  for  control  of 
emissions  from  industrial  wastewater. 
These  rules  were  based  on  a  draft 
Control  Technique  Guideline  for  the 
control  of  emissions  from  wastewater. 
The  TNRCC  rule  applies  to  VOC 
emissions  from  wastewater  from  the 
organic  chemicals,  plastics,  and 
synthetic  fibers  manufacturing  industry 
(Standard  Industrial  Classification  codes 
2821,  2823,  2824,  2865  and  2869). 
pesticide  manufacturing  industry, 
petroleum  refining  industry, 
pharmaceutical  manufacturing  industry, 
and  hazardous  waste  treatment,  storage, 
and  disposal  facilities.  The  essential 
concept  in  the  TNRCC  rule  is  to 
suppress  VOC  emissions  from  all 
wastewater  streams  that  have  either 
greater  than  10,000  ppm  VOC  at  any 
flow  rate  or  1000  ppm  VOC  and  a  flow 
rate  greater  than  10  liters/minute.  The 
rule  encourages  facilities  to  remove  the 
VOC's  from  the  stream  before  they  are 
emitted  to  the  air.  The  15  Percent  Rate 
of  Progress  plans  claim  a  90  percent 
overall  control  efficiency  for  this 
measure. 

In  contrast,  the  EPA  expects  that  the 
overall  reductions  expected  from 
control  of  wastewater  streams  using  the 
exemption  cutoffs  in  the  Texas  rule  are 
43  percent  for  the  organic,  chemicals, 
plastics  and  synthetic  fibers  industry, 
and  41  percent  control  for  the  petroleum 


rehmiig  industry.  This  assumes  uiai  uu' 
State  rule  is  based  on  a  control  program 
as  effective  as  the  wastewater  emission 
control  program  in  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (40  CFR  63.100).  This  rule  is 
generally  referred  to  as  the  Hazardous 
Organic  NESHAP  (HON).  The  Texas 
rule,  however,  is  not  as  stringent  in  its 
control  requirements  when  compared  to 
requirements  expected  in  the  draft  CTG 
or  the  HON.  Chief  among  the  differences 
is  that  the  Texas  rule  merely  requires 
that  streams  be  treated  to  remove  VOC 
down  to  a  concentration  of  1000  ppm. 
In  contrast,  the  HON  requires  that  the 
VOC  concentration  in  any  stream  with 
a  concentration  greater  than  1000  ppm, 
must  be  reduced  to  the  level  that  can  be 
achieved  by  a  steam  stripper.  This  level 
can  be  far  lower  than  1000  ppm.  Even 
if  the  Texas  control  program  were 
similar  to  the  program  in  the  HON  for 
the  control  of  hazardous  air  pollutants, 
it  would  be  expected  to  get  less  than  the 
90  percent  emission  reductions 
projected  by  the  State  because  of  the 
exemption  levels  that  were  chosen. 

The  EPA  is  proposing  limited 
approval  of  the  Texas  rules  for  control 
of  wastewater  emissions  as  a 
strengthening  of  the  SIP  that  will  result 
in  emission  reductions.  The  EPA  cannot 
agree  with  all  of  the  emission  reductions 
that  have  been  projected.  From  the 
information  provided,  the  EPA  cannot 
ascertain  what  the  actual  emission 
reductions  from  this  program  will  be. 
The  EPA,  perhaps,  could  agree  to 
emission  reductions  based  on  a  control 
efficiency  of  42  percent  drawn  from  an 
average  of  the  petroleum  refinery  and 
Synthetic  Organic  Chemical 
Manufacturing  Industry  emission 
reduction  estimates  in  the  draft  CTG. 
However,  the  Texas  wastewater  rules 
could  result  in  less  control  than 
contemplated  in  the  draft  CTG.  To 
assure  creditable  emissions  reductions, 
before  the  EPA's  final  action,  the  State 
should  document  the  actual  emission 
reductions  that  can  be  expected  from 
the  State  rule. 

Other  Coatings 

Reductions  are  projected  in  this 
category  in  the  El  Paso  area  but  there  are 
no  rules  or  documentation  in  the  plan. 
Therefore,  EPA  cannot  agree  with  these 
projected  emission  reductions. 

Acetone  Substitution 

These  rules  are  designed  to  limit 
emissions  from  cultured  (synthetic) 
marble  and  fiber  reinforced  plastic 
(FRP)  operations  in  the  Dallas/Fort 
Worth.  El  Paso,  and  Houston  areas. 


These  operations  typically  used  large 
quantities  of  acetone  as  a  cleaning 
solvent.  These  rules  limit  the  use  of 
acetone  or  require  the  use  of  substitute 
materials  with  a  low  vapor  pressure. 

The  EPA  added  acetone  to  the  list  of 
non-reactive  compounds  on  June  16, 
1995  (60  FR  31633).  Therefore,  the  EPA 
will  take  no  action  on  these  rules.  As  a 
result,  the  EPA  cannot  agree  with  the 
use  of  these  projected  emission 
reductions  toward  the  15  Percent  Rate  of 
Progress  Plan. 

Stage  II  in  EI  Paso 

In  the  SIP  revision,  Texas  assumed  an 
in-use  efficiency  of  88  percent  for  Stage 
n  in  El  Paso.  In  the  other  three  areas, 
Texas  assumed  an  81  percent  in-use 
efficiency.  The  EPA  believes  that  81 
percent  in-use  efficiency  is  appropriate 
based  on  the  number  of  inspections 
being  performed  and  the  percentage  of 
exempted  stations.  Therefore,  the 
emission  reductions  from  the  higher  in- 
use  efficiency  were  not  documented  and 
cannot  be  credited  toward  the  rate  of 
progress  plan  for  El  Paso.  The  EPA  can 
agree  with  emission  reductions  based  on 
an  81  percent  in-use  efficiency.  The 
EPA  carmot  agree  with  the  emission 
reductions  resulting  from  estimates  of 
an  in-use  efficiency  in  excess  of  81 
percent. 

Shortfall 

Tables  2  through  5  summarize  the 
proposed  creditable  and  noncreditable 
reductions. 

Table  2.— Summary  of  Creditable 
AND  Noncreditable  Emission  Re- 
ductions:    Dallas/Fort    Worth 

(TONS/DAY) 


Required  Reduction 


Creditable  Reductions: 

RACT  Catch-up  : 

Stage  II  

Aircraft  Stage  III , 

Other  VOC  storage,  transport  

FMVCP  Tier  I „., 

Bakeries ,.„.. , 

Auto  Relinishing  „„ 

Municipal  Landfills  ^ 

Carswell  Fire  Training  Pit  Closure  . 

RE  Improvements 

Gas  Utility  Engines 

Reform: 

On-Road  

Off-Road  

TCM's  

Consumer/Commercial  Products  

Gasoline  Terminals  

Fugitives  

Wood  Furniture  .„ 

AIM  


Total 


145.93 


4.19 
18.19 
0.60 
0.05 
1.83 
0.12 
4.51 
3.49 
1.20 
4.77 
6.53 

33.18 
3.17 
6.94 
3.45 
2.17 
0.07 
1.35 
6.22 


Noncreditable  Reductions: 

AIM  _.. 

Inspection  &  Maintenance 


102.03 


1.09 
43.79 


Table  2.— Summary  of  Creditable 
AND  Noncreditable  Emission  Re- 
ductions: Dallas/Fort  Worth 
(tons/day)— Continued 


Table  4. — Summary  of  Creditable 
AND  Noncreditable  Emission  Re- 
ductions: Beaumont/Port  Ar- 
thur (TONS/DAY)— Continued 


Acetone  Replacement  .. 
Total  noncredltatrie 


Short  fall 


0.29 


Total  noncreditable 


45.17     Shortfall 


3.37 


2.78 


43.90 


Table  3.— Summary  of  Creditable 
and  Noncreditable  Emission  Re- 
ductions: El  Paso  (tons/day) 


Required  Reduction  

Creditable  Reductions: 

RACT  Catch-up 

Stage  II  

Aircraft  Stage  III 

FMVCP  Tier  I  

Auto  Refinishing  

Offset  Pnnfing  

Vessel  Loading 

Fugitives  

RE  Improvements 

Gas  Utility  Engines  

TCM's  

Architectural  Coatings  

Consumer/Commercial  Products 

Municipal  Landfills  

Industrial  Wastewater .... 

Bulk  Gasoline  Terminals 

Outdoor  Burning  

Wood  Furniture „ 

RVP  (on-road)  

RVP  (o«-road)  

Total 

Noncreditable  Reductions: 

AIM  

Inspectkxi  &  Maintenance 

Stage  II  

Other  Coatings  


Total  Noncreditable 


Short  fall 


7.55 


7.54 


Table  4.— Summary  of  Creditable 
AND  Noncreditable  Emission  Re- 
ductions: Beaumont/Port  Ar- 
thur (tons/day) 


Required  Reductkin  

Creditable  Reductions: 

RACT  Catch-up  

Benzene  NESHAP 

TSDF  

Stage  II  

FMVCP  Tier  I ., 

Vessel  Cleaning/D8gassir>g 

Fugitive  Controls 

RE  Improvements 

Gas  Utility  Engines 

AIM  , 

Consumer/Commercial  Products  , 

Total 

Noncreditable  ReductkHis: 

AIM  

Inspection  &  Maintenance  


47.68 


18.84 

.28 

.04 

1.94 

J22 

0.02 

15.61 

5.98 

1.06 

0.59 

0.33 


44.90 


0.21 
3.16 


Table  5.— Summary  of  Creditable 
and  Noncreditable  Emission  Re- 
ductions: Houston/Galveston 
(tons/day) 


21.38 


Required  Reduction  

Creditable  Reductions: 

RACT  Catch-up  

TSDF  „ 

Stage  II  

VOC  Storage.  TranqscrtaUon 
Reform  Gas: 

On  Road  _ 

Off  Road  „ 

FMVCP  Tier  I  

Auto  Refinishing 

Vessel  Cleaning/Degassing  

SOCMI  Ret.  &  DisJ 

Fugitive  Controls  „.. 

RE  Improvements  „. 

Gas  Utility  Engines 

TCMs 

Consumer/ComnKrcial  Products 

Mahne  Vessel  k>ading  .... 

Gasoline  Terminals 

Wood  Coating 

Bakeries 

AIM 

Industrial  Wastewater . 


Noncreditable  Reductions: 
AIM 

Indust.  Wastewater „. 

Inspection  &  Maintenarice 

Manne  Vessel  Loading 

Acetone  Replacement  

Employee  Commute  Optnns . 

Total  Noncreditable  

Short  fall 


232.24 


27.09 

.80 

16.89 

0.46 


171.88 


60.36 


60.36 


'  Texas  should  demonstrate  that  emission 
reductions  are  not  being  shown  here  for 
sources  that  emit  less  than  100  tons/year. 

2  EPA  believes  these  emission  reductions 
may  be  overstated.  Texas  should  show  a  con- 
trol efficiency  of  42  percent  is  appropriate  in 
light  of  control  that  Is  less  stnngent  than  the 
HON.  (See  the  Technical  Support  Document). 

Contingency  Measures 

Ozone  areas  classified  as  moderate  or 
above  must  include  in  their  submittals, 
under  section  1 72(c)(9)  of  the  CAA, 
contingency  measures  to  be 
implemented  if  Reasonable  Further 
Progress  (RFP)  is  not  achieved  or  if  the 
standard  is  not  attained  by  the 
applicable  date.  The  General  Preamble 
to  Title  I,  (57  FR  13498)  states  that  the 
contingency  measures  should,  at  a   ' 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
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planning  by  the  State  is  needed. 
Therefore,  the  EPA  interprets  the  CAA 
to  require  States  with  moderate  and 
above  ozone  nonattainment  areas  to 
include  sufficient  contingency  measures 
in  the  November  1993  submittal,  so  that 
upon  implementation  of  such  measures, 
additional  emissions  reductions  of  up  to 
three  percent  of  the  adjusted  base  year 
inventory  (or  a  lesser  percentage  that 
will  make  up  the  identified  shortfall) 
would  be  achieved  in  the  year  after  the 
failure  has  been  identified.  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review  . 

Analysis  of  Specific  Contingency 
Measures 

The  following  is  a  discussion  of  each 
of  the  contingency  measures  that  have 
been  included  in  the  SIP  submittals  and 
an  analysis  of  their  acceptableness. 

Degassing  or  Cleaning  of  Vessels 

As  discussed  previously,  this  measure 
was  adopted  as  part  of  the  15  percent 
rate  of  progress  plans  for  the  Houston 
and  Beaumont  areas.  It  was  also  adopted 
as  a  contingency  rule  in  the  El  Paso  and 
Dallas/Fort  Worth  areas.  The  EPA 
believes  the  reductions  that  have  been 
projected  if  this  measure  is  needed  as  a 
contingency  measure  are  appropriate. 
The  EPA  propo.ses  limited  approval  of 
these  rales  as  a  strengthening  of  the  SIP. 


Dry  Cleaning  Naphtha 

These  rules  adopted  at  30  TAG 
115.552  as  a  contingenc7  measure 
would  call  for  control  of  dry  cleaners 
that  use  petroleum  naphtha.  This  rule 
was  adopted  as  a  contingency  measure 
in  the  Dallas/Fort  Worth,  El  Paso,  and 
Houston  areas.  The  EPA  has  evaluated 
this  rule  and  believes  that  it  will 
achieve  the  projected  reductions  in  the 
event  it  must  be  implemented.  The  EPA 
proposes  to  give  limited  approval  to 
these  rules  as  a  strengthening  of  the  SIP. 

Offset  Printing 

As  discussed  previously,  regulation  of 
emissions  from  offset  printing  was 
adopted  as  a  15  percent  measure  in  the 
El  Paso  area.  It  was  also  adopted  as  a 
contingency  measure  in  the  Houston 
and  Dallas/Fort  Worth  areas.  The  EPA 
believes  that  the  emission  reductions 
that  have  been  projected  if  it  is 
necessary  to  implement  these  rules  are 
appropriate.  The  EPA  proposes  limited 
approval  of  these  rules  as  a 
strengthening  of  the  SIP. 


Commercial  Bakeries 

As  discussed  previously,  Texas 
adopted  control  measures  for  major 
source  bakeries  in  Dallas/Fort  Worth 
and  Houston.  Texas  also  adopted  for 
Dallas.  Houston  and  El  Paso,  a 
contingency  measure  for  minor  source 
bakeries  to  be  controlled  in  the  event  a 
milestone  demonstration  or  attainment 
date  is  missed.  The  EPA  believes  the 
reductions  that  are  projected  if  these 
rules  are  implemented  are  appropriate. 
The  EPA  is  proposing  limited  approval 
of  these  rules  as  a  strengthening  of  the 
SIP. 
Transportation  Control  Measures 

In  Dallas/Fort  Worth  and  El  Paso. 
Texas  has  projected  that  additional 
emission  reductions  will  come  from 
transportation  control  measures  that 
will  be  implemented  in  the  1997  time 
frame.  These  additional  reductions 
serve  as  a  contingency  measure  if  these 
areas  miss  a  milestone  or  fail  to  attain 
the  standard.  The  EPA  is  proposing 
limited  approval  of  these  Transportation 
Control  Measures  as  a  strengthening  of 
the  SIP. 

Gas  Utility  Engines 

Texas  has  relied  on  emission 
reductions  from  the  State  small  utility 
engine  rule  toward  the  contingency  plan 
from  new,  cleaner,  engines  placed  in 
service  during  1997.  As  discussed 
previously,  the  State  rule  has  been 
revised  to  have  a  later  compliance  date. 
While  the  EPA  believes  that  the  data 
provided  by  the  small  engine 
manufacturers  provides  the  needed 
reductions  during  1994.  1995  and  1996; 
it  is  unclear  whether  the  necessary 
reductions  will  occur  during  1997  to  be 
creditable  in  the  contingency  plans. 
Again,  the  EPA  is  taking  no  action  on 
the  State  Small  utility  engine  rule. 
Texas,  in  future  submittals,  will  have  to 
revise  its  emission  reduction  estimates 
to  be  consistent  with  the  data  provided 
by  the  small  engine  manufacturers  and 
subsequent  EPA  policy. 

Automobile  Refinishing 

As  discussed  previously,  regulations 
on  emissions  from  automobile 
refinishing  were  adopted  in  Dallas/Fort 
Worth.  El  Paso  and  Houston.  These 
same  rules  were  adopted  as  contingency 
measures  in  the  Beaumont/Port  Arthur 
area.  The  EPA  believes  that  the 
projected  emission  reductions  will 
occur  if  it  is  necessary  to  implement  this 
rule.  Therefore,  the  EPA  is  proposing 
limited  approval  of  this  rule  as  a 
strengthening  of  the  SIP  in  the 
Beaumont  area. 


Vehicle  Inspdctiun  ana  Mainiciiunce 

All  of  the  contingency  plans  relied  to 
some  extent  on  reductions  from  the 
previously  planned  vehicle  inspection 
and  maintenance  program.  As  discussed 
previously,  these  reductions  cannot  be 
expected  to  occur.  In  addition,  the  State 
has  combined  the  projected  emission 
reductions  from  Tier  I  FMVCP  with  the 
projected  I/M  reductions.  The  EPA 
cannot  determine  what  portion  of  the 
combined  reductions  are  attributable  to 
the  Tier  I  program.  Therefore,  the  EPA 
cannot  agree  with  the  projected 
reductions  from  the  Tier  I  program. 

Pesticide  Application 

The  contingency  plan  for  El  Paso 
includes  reductions  from  the  control  of 
emissions  during  pesticide  application. 
The  plan  does  not  include  any 
supporting  documentation  for  these 
reductions  or  rules  for  the  control  of 
emissions  from  pesticide  application. 
Therefore,  the  EPA  cannot  agree  with 
these  reductions  toward  the  contingency 

plan. 

Tables  6  through  9  summarize  the 
reductions  that  the  EPA  agrees  with  and 
disagrees  with  in  each  of  the 
contingency  plans.  Because  Texas  has 
submitted  measures  for  each  of  the  four 
nonattainment  areas  that  will  result  in 
reductions  in  emissions  if  implemented, 
the  EPA  is  proposing  a  limited  approval 
of  the  four  contingency  plans  because, 
overall,  they  would  strengthen  the  SIP. 
However,  none  of  the  contingency  plans 
will  result  in  the  required  three  percent 
reduction.  Therefore,  the  EPA  is  also 
proposing  a  limited  disapproval  of  the 
contingency  plans.  The  EPA  is 
proposing  limited  approval  of  the 
control  measures  in  the  contingency 
plans  because  they  strengthen  the  SIP. 
The  control  measures  cannot  be 
completely  approved  because  they  do 
not  meet  all  of  the  underlying  Clean  Air 
Act  requirements. 

Table  6:  Summary  of  Creditable 
and  noncreditable  contingency 
Measure  Reductions:  Dallas/ 
Fort  Worth  (tons/day) 


Required  Contingency 


Creditable  Contingency  Reductioos: 

Vessel  Cleaning 

Dry  Cleaning  Naphtha  

Oflset  Pnnting 

Commercial  Bakeries  

TCMs  — -• 

Gas  Utility  Engines  


Totol. 


^4oncreditable  Contingency  Reductions: 

l/M  Improvements 

UM  and  Tier  I  FMVCP  


16.28 


0.20 
1.96 
0.85 
0.15 
2.03 
'6.66 


11.84 


3.83 
6.65 


Table  6:  Summary  of  Creditable 
and  noncreditable  contingency 
Measure  Reductions;  Dallas/ 
Fort  Worth  (tons/day)— Contin- 
ued 


Table  9 — Summary  of  Creditable 

and   NONCREDITABLE   CONTINGENCY 

Measure  Reductions:  Houston/ 

GALVESTON  (tons/day) 


Total  noncreditable 


Shortfall 


10.48 


4.44 


'  These  reductions  will  need  to  be  reevalu- 
ated in  light  of  the  emisssion  reductions  Infor- 
mation provided  by  the  small  engine  manufac- 
turers. 

Table  7.— Summary  of  Creditable 

and   NONCREDITABLE   CONTINGENCY 

Measure   Reductions:   El   Paso 
(tons/day) 


Required  Contingency  , 


Creditable  Contingency  Reductions: 

Vessel  Cleaning , 

Dry  Cleaning  Naphtha , 

Commercial  Bakeries  

TCMs  _ 

Gas  Utility  Engines  1997 


Total 


Noficreditable  Contingency  Reductions: 

l/M  &  Tier  I  FMVCP  

Pesticides  a 


Total  Noncredltable 


Required  Contingency 

32  73 

_^ 

Creditable  Contingency  Reductions: 
Municipal  Landfills  

399 

Dry  Cleaning-Naphtha  

1  77 

Offset  Pnnting  

9  ?1 

Utility  Engines  1997 

9.20' 

Total 

17  17 

Noncredltable  Contingency  Reductions: 
l/M  &  Tier  1 

780 

Total  Noncredltable  

780 

Short  fall  

15.56 

2.22 


0.09 
0.28 
0.05 
0.53 
'0.79 


1.74 


0.63 
0.08 


Short  fall 


0.71 


0.48 


'  These  reductions  will  need  to  be  reevalu- 
ated in  light  of  the  emisssion  reductions  infor- 
mation provided  by  the  small  engine  manufac- 
turers. 

Table  8.— Summary  of  Creditable 
and  noncreditable  contingency 
Measure  Reductions:  Beaumont/ 
Port  Arthur  (tons/day) 


Required  Contingency 


Creditable  Contingency  Reductions: 

Gas  Utility  Ertgines  „ 

Auto  Refinishing  _ 


Total 


Noncreditabte  Contingency  Reductions: 
l/M  &  Tier  I  FMVCP _ 


Total  Noncredttable 


Short  fall 


9.93 


'1.05 
0.68 


1.73 


0.66 


0.66 


8.20 


'  These  reductions  will  need  to  be  reevalu- 
ated in  light  of  the  emission  reductions  infor- 
mation provided  by  the  small  engine  manufac- 
turers. 


'  These  reductions  will  need  to  be  reevalu- 
ated in  light  of  the  emisssion  reductions  infor- 
mation provided  by  the  small  engine  manufac- 
turers. 

Alternate  Means  of  Control 

The  EPA  is  approving  Texas'  AMOC 
rule  contained  in  115.901,  910,  911-918 
as  a  strengthening  of  the  SIP. 

This  rule  establishes  procedures  for  a 
facility  to  request  use  of  an  AMOC  plan 
in  lieu  of  complying  with  control 
requirements  of  Chapter  115.  relating  to 
the  control  of  air  pollution  from  volatile 
organic  compounds.  The  rule  provides 
flexibility  for  a  facility  to  identify 
alternative  emission  reductions.  The 
intent  is  to  allow  the  regulated 
commimity  flexibility  to  control  air 
pollution  through  less  costly  control 
strategies  while  achieving 
environmental  standards. 

The  rule  contains  the  nine  program 
elements  required  by  the  EPA's 
Economic  Incentive  Program  (EIP)  rules 
(59  FR  16690-16717).  The  program 
elements  are  a  Statement  of  Purpose, 
Scope.  Baseline,  Quantification,  Source 
Requirements,  Uncertainty/ 
Reconciliation.  Implementation, 
Administrative  System,  and 
Enforcement.  The  EPA  is  proposing 
limited  approval  of  the  rule  under  the 
two-step  process  described  in  the  EPA 
rule  (59  FR  16694),  which  permits  a 
State  to  submit  a  rule  containing  the 
general  framework  for  the  elements  and 
a  specific  trade  which  provides  the 
regulatory  details  for  similar  trades. 
Texas  submitted  the  rule  to  the  EPA 
Region  6  on  August  3,  1994.  A  proposed 
AMCX]  plan  from  Du  Pont  was 
submitted  to  the  EPA  in  a  letter  dated 
September  19,  1995.  The  EPA  believes 
that  this  trade  meets  the  requirements  of 
the  AMOC  rule  and  the  EIP  rule.  Having 
received  the  general  framework  and  a 


specific  trade  proyiding  the  regulatory 
details,  the  EPA  proposes  limited 
approval  of  the  AMOC  provision  as 
strengthening  of  the  SIP. 

Proposed  Action 

The  EPA  has  evaluated  these 
submittals  for  consistency  with  the  Act, 
EPA  regulations,  and  EPA  policy.  The 
15  Percent  Plans  in  these  SIP  submittals 
vdll  not  achieve  enough  reductions  to 
meet  the  15  percent  rate  of  progress 
requirements  of  section  182fb)(l)  of  the 
CAA.  In  addition,  the  contingency  plans 
in  these  SIP  submittals  will  not  achieve 
enoifgh  emission  reductions,  if 
implemented,  to  meet  the  three  percent 
reduction  requirement  under  172(c)(9) 
of  the  CAA.  In  light  of  this  shortfall,  the 
EPA  cannot  grant  full  approval  of-these 
plan  revisions  under  Section  no(k)(3) 
and  Part  D.  However,  the  EPA  may  grant 
a  limited  approval  of  the  submitted 
plans  under  Section  110(k){3)  and 
section  301(a)  since  the  15  Percent  Plans 
and  the  Contingency  Plans  will  resuh  in 
a  certain  percentage  of  VOC  emission 
reductions.  Thus,  the  EPA  is  proposing 
a  limited  approval  of  Texas'  15  Percent 
Plans  and  Contingency  Plans  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  The  EPA  is  also  proposing  a 
limited  disapproval  of  the  Texas 
submittals  under  sections  110{k)(3)  and 
301(a)  because  the  submittals  do  not 
fully  meet  the  requirements  of  section 
182(b)(1)  of  the  CAA  for  the  15  Percent 
Rate  of  Progress  Plans,  and  the  plans  do 
not  achieve  the  required  emission 
reductions.  In  addition,  the  plans  do  not 
meet  the  requirement  of  section 
172(c)(9)  for  contingency  measures 
because  the  plans  will  not  achieve  the 
required  3  percent  emission  reductions, 
if  implemented. 

The  EPA  is  aware  that  Texas  has 
undertaken  extensive  efforts  to  improve 
the  accuracy  of  the  1990  base  year 
emission  inventory  and  the  accuracy  of 
the  emission  projections  being  made  for 
1996.  In  addition,  the  State  has 
expressed  its  intention  to  "submit  a 
revised  vehicle  I/M  program  during  the 
120  day  time  frame  required  by  the 
recently  adopted  National  Highway 
System  Designation  Act  of  1995.  The 
improved  emission  inventory  and 
additional  reductions  from  vehicle  I/M 
may  serve  to  correct  the  shortfall 
identified  in  this  proposed  Federal 
Register  Action.  To  gain  full  approval. 
Texas  will  need  to  submit  revised  plans 
that  document  changes  to  the  emissions 
inventory  and  the  necessary  enforceable 
reductions,  such  as  those  resulting  from 
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a  revised  I/M  program,  to  meet  the  15 
percent  rate  of  progress  requirements 
and  include  sufficient  contingency 
measures  to  achieve  a  3  percent 
reduction. 

The  EPA  beheves  that  approval  of  the 
control  measures  in  these  plans  will 
strengthen  the  SIP.  Therefore,  the  EPA 
is  proposing  limited  approval  of  the 
control  measures  in  the  15  Percent  Plans 
and  Contingency  Plans.  The  EPA  is  not 
addressing  whether  these  control 
measures,  being  approved  as  a 
strengthening  of  the  SIP.  meet  any  other 
underlying  requirements  of  the  Act  such 
as  the  requirement  for  \OC  RACT  under 
182(b)(2).  The  EPA  will  address  these 
requirements  in  separate  Federal 
Register  notices. 

Under  section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  the  imposition  of  emission 
offset  requirements.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  established 
in  the  final  limited  disapproval  action. 
If  the  deficiency  is  not  corrected  within 
6  months  of  the  imposition  of  the  first 
sanction,  the  second  sanction  will 
apply.  This  sanctions  process  is  set  forth 
at  59  FR  39832  (Aug.  4. 1994).  to  be 
codified  at  40  CFR  52.31.  Moreover,  the 
final  disapproval  triggers  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c). 

Also.  40  CFR  51.448(b)  of  the  Federal 
transportation  conformity  rules  (40  CFR 
51.448(b))  state  that  if  the  EPA 
disapproves  a  submitted  control  strategy 
implementation  plan  revision  which 
initiates  the  sanction  process  under 
CAA  section  179.  the  conformity  status 
of  the  transportation  plan  and 
transportation  improvement  plan  shall 
lapse  120  days  after  the  EPA's  limited 
disapproval. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 
Each  request  for  revision  to  any  SIP 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 


Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Ahematively.  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  US  EPA, 
427  US  246.  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

The  EPA's  proposed  limited 
disapproval  of  the  State  request  under 
section  110  and  subchapter  I.  Part  D  of 
the  CAA  does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
proposed  limited  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State-enforceability. 
Moreover,  the  EPA's  limited 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  the  EPA  certifies  that  this 
proposed  limited  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements,  nor  does  it  impose  any 
new  Federal  requirements. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995,  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector;  or  to  State. 


local,  or  tribal  govenunents  in  the 
aggregate. 

Through  submission  of  these  SIP 
revisions  which  have  been  proposed  for 
limited  approval  in  this  action,,the  State 
and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175 A  of  the  CAA.  The  rules  and 
commitments  given  limited  approval  in 
this  action  may  bind  State,  local  and 
tribal  governments  to  perform  certain . 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  and  commitments 
being  given  limited  approval  by  this 
action  will  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
State,  local,  or  tribal  governments,  either 
as  the  owner  or  operator  of  a  source  or 
as  a  regulator,  or  would  impose  or  lead 
to  the  imposition  of  any  mandate  upon 
the  private  sector;  the  EPA's  action  will 
impose  no  new  requirements.  Such 
sources  are  already  subject  to  these 
requirements  Under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local!  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Therefore,  the  EPA  has 
determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements.  Ozone, 
Volatile  organic  compounds. 

Dated;  December  12, 1995. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator  (6RA]. 
[FR  Dor,  96-1543  Filed  1-26-96:  8:45  am] 
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40  CFR  Part  52  And  81 
[OH79-2-7115;  FRL-540e-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Denial  of  comment  period 
extension  on  proposed  rule. 

SUMMARY:  This  action  denies  a  request 
to  extend  the  comment  period  on  the 
proposed  rule  approving  the  Cleveland/ 
Akron/Lorain  (CAL)  ozone 
nonattainment  area  redesignation  to 


attainment  request  and  maintenance 
plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Regulation 
Development  Section.  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone: 
(312) 886-6082. 

SUPPLEMENTARY  INFORMATION:  On  June 
15.  1995,  the  USEPA  published  a 
proposed  rule  (60  FR  31433)  to  approve 
a  redesignation  to  attainment  request 
and  maintenance  plan  submitted  by  the 
State  of  Ohio  for  the  CAL  ozone 
nonattainment  area,  consisting  of  the 
Counties  of  Lorain,  Cuyahoga,  Lake. 
Ashtabula,  Ceauga,  Medina,  Summit, 
and  Portage.  The  maintenance  plan  is 
designed  to  help  the  area  meet  the 
ozone  air  quality  standard  for  the  next 
ten  years.  "The  comment  period  closed 
on  July  17,  1995.  On  July  19,  1995,  the 
USEPA  received  a  phone  message 
requesting  that  the  public  comment 
period  on  the  proposed  rulemaking  be 
extended  until  30  to  60  days  after  Ohio 
releases  the  results  of  its  1994  air  toxics 
monitoring  study  in  order  to  have 
adequate  time  to  review  the  1994  air 
toxics  monitoring  data  relating  to  the 
city  of  Cleveland  before  submitting 
comments  in  full.  The  Ohio  study  is  an 
intermittent  year  round  monitoring 
program  occurring  in  certain  Ohio 
cities,  such  as  Cleveland,  which 
samples  ambient  air  concentrations  of 
certain  air  toxics  at  monitoring  locations 
in  those  cities  for  twenty-four  hours 
every  six  days.  In  general,  some  air 
toxics  compounds  are  also  classified  as 
volatile  organic  compounds  (VOC), 
which  contribute  to  ground-level  ozone 
formation.  The  requestor  wanted  to  use 
the  air  toxics  monitoring  data  gathered 
in  the  city  of  Cleveland  in  1994  relating 
to  VOCs  and  compare  it  with  VOC 
emission  inventory  data  used  by  Ohio  to 
justify  the  CAL  area  redesignation 
request.  Results  of  the  Ohio  air  toxics 
study  has  been  published  from  the 
beginning  of  the  program  in  1989  to 
1993,  and  at  the  time  the^extension 
request  was  made  the  1994  study  had 
been  completed  but  not  yet  published. 
To  fulfill  one  of  the  Clean  Air  Act's 
criteria  for  redesignating  ozone 
nonattainment  areas  under  section 
107(d)(3)(E),  the  State  of  Ohio  included 
ozone  precursor  emissions  inventory 
data  to  demonstrate  that  levels  of  VOCs 
in  the  CAL  area  decreased  from  1990  to 
1993  due  to  enforceable  emissions 
reductions  resulting  from  the 
implementation  of  two  federal 
programs;  lower  fuel  volatility  and  the 
Federal  Motor  Vehicle  Control  Program. 


During  that  period  ozone  air  pollution 
levels  also  decreased  in  the  CAL  area  as 
demonstrated  by  ozone  ambient  air 
monitoring  data.  This  data 
demonstrated  that  the  area  met  the      ' 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS)  during  1992 
through  1994.  Preliminary  ozone 
monitoring  data  for  the  1995  ozone 
season  demonstrate  that  the  CAL  area 
continues  to  maintain  compliance  with 
the  ambient  air  quality  standards  for 
ozone. 

There  is  no  justification  to  reopen  the 
comment  period  to  allow  time  to  review 
the  1994  Ohio- air  toxics  studv  because 
the  study  was  neither  designed  nor 
intended  to  collect  data  which  could 
identify  the  aggregate  ozone  precursor 
emissions  of  VOC  from  every  source  in 
the  CAL  area  for  a  typical  summer  day 
or  determine  whether  these  emissions 
have  in  fact  risen  or  declined  over  time. 
The  emission  inventory  data,  submitted 
in  the  CAL  area  redesignation  request, 
on  the  other  hand,  serves  both  these 
functions.  As  discussed  in  the  June  15, 
1995.  Federal  Register,  the  State's  data 
supporting  the  CAL  area  redesignation 
request  fully  comports  with 
requirements  under  the  Clean  Air  Act 
and  was  appropriately  compiled  in 
accordance  with  USEPA  guidance  [See 
60  FR  at  31433).  For  the  reasons 
discussed  above,  the  request  to  extend 
the  comment  period  on  the  proposed 
rulemaking  has  been  denied. 

Dated:  December  15, 1995. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

[FR  Doc.  96-1558  Filed  1-26-96;  8:45  am] 

BILUNG  CODE  6560-60-P 


40  CFR  Part  55 
[FRL-6405-3J 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking; 
consistency  update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  vdthin 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 


updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  Santa 
Barbara  County  Air  Pollution  Control 
District  (Santa  Barbara  County  APCD). 
South  Coast  Air  Qualitv  Management 
District  (South  Coast  AQMD)  and 
Ventura  County  Air  Pollution  Control 
District  (Ventura  County  APCD)  are  the 
designated  COAs.  The  OCS 
requirements  for  the  above  Districts, 
contained  in  the  Technical  Support 
Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
Proposed  changes  to  the  existing 
requirements  are  discussed  in 
Supplementary  Information. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
Februarv-  28,  1996. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5),  Attn:  Docket  No.  A-93-16 
Section  IX,  Environmental  Protection 
Agency,  Air  and  Toxics  Division, 
Region  9,  75  Hawrthome  St.,  San 
Francisco.  CA  94105.  Docket: 
Supporting  information  used  in 
developing  the  proposed  notice  and 
copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
(Section  IX).  This  docket  is  available  for 
public  inspection  and  copying 
Monday — Friday  during  regular 
business  hours  at  the  following 
locations: 

EPA  Air  Docket  (A-5).  Attn:  Docket  No. 
A-93-16  Section  IX,  Environmental 
Protection  Agency,  Air  and  Toxics 
Division,  Region  9,  75  Hawthorne  St., 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131),  Attn:  Air 
Docket  No.  A-93-16  Section  IX, 
Environmental  Protection  Agency, 
401  M  Street  S\V.,  Room  M-1500, 
Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 

copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  and  Toxics 
Division  (A-5-3),  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105, (415)  744-1197. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  4,  1992,  EPA 
promulgated  40  CFR  part  55  ' .  which 
established  requiremeftls  to  control  air 


•  The  reader  may  refer  to  the  Notice  of  Proposed 
Ruleraaking,  December  5,  1991  (FR  63774).  and  the 
preamble  to  the  final  rule  promulgated  September 
4,  1992  (FR  40792)  for  further  background  and 
information  on  the  OCS  regulations 
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pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  CX^S 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur:  (1)  At 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  notice  of  proposed  rulemaking  is 
being  promulgated  in  response  to  the 
submittal  of  rules  by  three  local  air 
pollution  control  agencies.  Public 
comments  received  in  writing  within  30 
days  of  publication  of  this  document 
will  be  considered  by  EPA  before 
publishing  a  final  rulemaking. 

Section  328(a)  of  the  Ad  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  nde  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion^in  the  SIP. 

EPA  Evaluation  and  Proposed  Action 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensure  that  they  are  rationally  related  to 


the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act,  that  they  are     . 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition.  EPA  has  excluded 
administrative  or  procedural  rules,^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

A.  After  review  of  the  rules  submitted 
by  Santa  Barbara  County  APCD  against 
the  criteria  set  forth  above  in  40  CFR 
part  55.  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  Santa  Barbara 
County  APCD  is  designated  as  the  COA. 

The  following  rules  were  submitted  as 
revisions  to  existing  requirements: 
Rule  323 — Architectural  Coatings 

(Adopted  3/16/95) 
Rule  330 — Surface  Coating  of  Metal 

Parts  and  Products  (Adopted  4/21/95) 

The  following  rule  was  submitted  to 
be  added  as  a  new  requirement: 
Rule  344 — Petroleum  Sumps,  Pits,  and 

Well  Cellars  (Adopted  11/10/94) 

B.  After  review  of  the  rules  submitted 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA. 

The  following  rules  were  submitted  as 

revisions  to  existing  requirements: 

Rule  1107— Coating  of  Metal  Parts  and 
Products  (Adopted  5/12/95) 

Rule  1121 — Control  of  Nitrogen  Oxides 
from  Residential-Type,  Natural-Gas- 
Fired  Water  Heaters  (Adopted  3/10/ 
95) 

Rule  2002 — Allocations  for  Oxides  of 
Nitrogen  (NO,)  and  Oxides  of  Sulfur 
(SOx)  Emissions  (Adopted  3/10/95) 

Appendix  A— Protocol  for  Rule  2012— 
Monitoring,  Reporting,  and 
Recordkeeping  for  Oxides  of  Sulfrir 
(SO J  Emissions  (Adopted  3/10/95) 

Appendix  A— Protocol  for  Rule  2015— 
Monitoring.  Reporting,  and 
Recordkeeping  for  Oxides  of  Nitrogen 
(NO,)  Emissions  (Adopted  3/10/95) 

XXXI— Acid  Rain  Permit  Program 
(Adopted  2/10/95) 


^  After  delegation,  each  COA  will  use  its 
administrative  and  procedural  rules  as  onshore.  In 
those  instances  where  EPA  does  not  delegate 
authority  to  implement  and  enforce  part  .55.  EPA 
will  use  its  own  administrative  and  procedural 
requirements  to  implement  the  substantive 
requirements.  40  CFR  55.14  lc)(4). 


I  he  foilowmg  rule  was  submitted  to 
be  added  as  a  new  requirement: 
Rule  1171— Solvent  Cleaning 

Operations  (Adopted  5/12/95) 

The  following  rule  was  submitted  but 
will  not  be  included: 
Rule  1115— Motor  Vehicle  Assembly 

Line  Coating  Operations  (Adopted  5/ 

12/95) 

C.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  Ventura  County 
.APCD  is  designated  as  the  COA. 

The  following  rules  were  submitted  as 
revisions  to  existing  requirements: 
Rule  10 — Permits  Required  (Adopted  6/ 

13/93) 
Rule  42— Permit  Fees  (Adopted  7/11/95) 
Rule  74.15.1 — Boilers,  Steam  Generators 

and  Process  Heaters  (1-5MM  BTUs) 

(Adopted  6/13/95) 

The  following  rules  were  revised  with 
a  Title  Change: 
Rule  11— Definition  for  Regulation  II 

(Adopted  6/13/95)  (Old  Rule  11 

name — Application  Contents  ) 
Rule  12— Application  for  Permits 

(Adopted  6/13/95)  (Old  Rule  12 

name — Statement  by  Application 

Preparer) 
Rule  13—  Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/ 

13/95)  (Old  Rule  13  name— Statement 

by  Applicant) 
Rule  14 — Action  on  Applications  for  a 

Permit  to  Operate  (Adopted  6/13/95) 

(Old  Rule  14  name— Trial  Test  Runs) 
Rule  16— BACT  Certification  (Adopted 

6/13/95)  (Old  Rule  16  name— Permit 

Contents) 

The  following  rule  was  submitted  to 
be  added  as  a  new  requirement: 
Rule  220 — General  Conformity 

(Adopted  5/9/95) 

The  following  rule  was  submitted  but 
will  not  be  included: 
Rule  221— Transportation  Conformity 

(Adopted  9/12/95) 
Rule  15— Standards  for  Permit  Issuance 

(Adopted  6/1-8/95) 

The  following  rules  have  been 
removed: 
Appendix  II-A  Information  Required  for 

Applications  to  the  Air  Pollution 

Control  District 
Rule  18 — Permit  to  Operate  Application 
Rule  21 — Expiration  of  Applications 

and  Permits 

Executive  Order  12291  (Regulatory 
Impact  Analysis) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  Section  3  of  Executive 
Order  12291.  This  exemption  continues 
in  effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30,  1993. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures, 
Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Nitrogen  oxides,  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter,  Permits,  Reporting  and 
Recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  )aniiary  16,  1996. 
Felicia  Marcus, 
Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(ii)  (F),  (G),  and  (H)  to  read  as 
follows: 

§55.14  Requirements  that  appy  !c  CCS 
sources  located  within  25  miles  of  states 
seaward  boundaries,  by  state. 

***** 

"  (e)  *  *  * 
(3)  *  *  * 
(ii)  *  *  * 


(F")  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Part  I  and 
Part  II). 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 
***** 

3.  Appendix  A  to  CFR  Part  55  is 
amended  by  revising  paragraphs  (b)  (6), 
(7),  and  (8)  under  the  heading 
"r.'ilifnrni.T"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55 — Listing 
of  State  anc  Local  Requirements 
incorporstea  i:v  R^fprence  Into  Part  55, 

by  State 

***** 

California 

***** 

(b)  *  •  * 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102— Definitions  (Adopted  7/30/91) 
Rule  103— Severability  (Adopted  10/23/78) 
Rule  201— Permits  Required  (Adopted  7/2/ 

79) 
Rule  202— Exemptions  to  Rule  201  (Adopted 

3/10/92) 
Rule  203— Transfer  (Adopted  10/23/78) 
Rule  204— Applications  (Adopted  10/23/78) 
Rule  205 — Standards  for  Granting 

Applications  (Adopted  7/30/91) 
Rule  206 — Conditional  Approval  of 

Authority  to  Construct  or  Permit  to  Operate 

(Adopted  10/15/91) 
Rule  207 — Denial  of  Application  (Adopted 

10/23/78) 
Rule  210— Fees  (Adopted  5/7/91) 
Rule  212 — Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301— Circumvention  (Adopted  10/23/ 

78) 
Rule  302 — Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304 — Particulate  Matter— Northern 

Zone  (Adopted  10/23/78) 
Rule  305— Particulate  Matter 

Concentration — Southern  Zone  (Adopted 

10/23/78) 
Rule  306 — Dust  and  fumes — Northern  Zone 

(Adopted  10/23/78) 
Rule  307 — Particulate  Matter  Emission 

Weight  Rate— Southern  Zone  (Adopted  10/ 

23/78) 
Rule  308 — Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309 — Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310 — Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311— Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312— Open  Fires  (Adopted  10/2/90) 
Rule  316 — Storage  and  Transfer  of  Gasoline 

(Adopted  12/14/93) 
Rule  317— Organic  Solvents  (Adopted  10/23/ 

78) 


Rule  318 — Vacuum  Protlucing  Ucvicus  i;i 

Systems- Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321 — Control  of  Degreasing  Operations 

(Adopted  7/10/90) 
Rule  322— Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323 — Architectural  Coatings  (Adopted 

3/16/95) 
Rule  324 — Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325 — Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326 — Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327 — Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328 — Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330 — Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  4/21/ 

95) 
Rule  331 — Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332 — Petroleum  Refinery  Vacuum 

Producing  Systems,  Wastewater  Separators 

and  Process  Turnarounds  (Adopted  6/11/ 

79) 
Rule  333 — Control  of  Emissions  from 

Reciprocating  Internal  Combustion  Engines 

(Adopted  12/10/91) 
Rule  342 — Control  of  Oxides  of  Nitrogen 

(NOx  from  Boilers,  Steam  Generators  and 

Process  Heaters)  (Adopted  03/10/92) 
Rule  343— Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  344 — Petroleum  Sumps,  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  359 — Flares  and  Thermal  Oxidizers  (6/ 

28/94)     ' 
Rule  505 — Breakdown  Conditions  Sections 

A.,B.l,  and  D.  only  (Adopted  10/23/78) 
Rule  603 — Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702— General  Conformity  (Adopted  10/ 

20//94) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102— Definition  of  Terms  (Adopted  11/ 

4/88) 
Rule  103 — Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104 — Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108 — Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109 — Recordkeeping  for  Volatile 

Organic  CompKJund  Emissions  (Adopted  3/ 

6/92) 
Rule  201— Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1— Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/5/ 

90) 
Rule  202— Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203— Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204— Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205 — Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206 — Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
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Kuit;  M7 — AUtnug  of  Idisityiiig  ui  Pefinit 

(Adopted  1/9/76) 
Rule  208 — Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209 — Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210 — Applications  (Adopted  1/5/90) 
Rule  212 — Standards  for  Approving  Permits 

(8/12/94)  except  (c)(3)  and  (e) 
Rule  214— Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217 — Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218— Stack  Monitoring  (Adopted  8/7/ 

81) 
Rule  219 — Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(Adopted  8/12/94) 
Rule  220 — Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221— Plans  (Adopted  1/4/85) 
Rule  301— Permit  Fees  (Adopted  6/10/94) 

except  (e)(3)  and  Table  IV 
Rule  304 — Equipment.  Materials,  and 

Ambient  Air  Analyses  (Adopted  6/10/94) 
Rule  304. 1— Analyses  Fees  (Adopted  6/10/ 

94) 
Rule  305 — Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306— Plan  Fees  (Adopted  6/10/94) 
Rule  309— Fees  for  Regulation  XVI  (Adopted 

6/10/94) 
Rule  401 — Visible  Emissions  (Adopted  4/7/ 

89) 
Rule  403— Fugitive  [hist  (Adopted  7/9/93) 
Rule  404 — Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405— Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407 — Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408 — Circumvention  (Adopted  5/7/76) 
Rule  409 — Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429— Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen  (Adopted 

12/21/90) 
Rule  430 — Breakdown  Provisions,  (a)  and  (e) 

only.  (Adopted  5/5/78) 
Rule  431.1— Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2— Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431.3— Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441 — Research  Operations  (Adopted  5/ 

7/76) 
Rule  442— Usage  of  Solvents  (Adopted  3/5/ 

82) 
Rule  444— Open  Fires  (Adopted  10/2/87) 
Rule  463 — Storage  of  Organic  Liquids 

(Adopted  3/11/94) 
Rule  465 — Vacuum  Producing  Devices  or 

Systems  (Adopted  1 1/1/91) 
Rule  468 — Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473 — Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474 — Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475 — Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476 — Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480— Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 


Addendum  to  Regulation  IV  (Effective  1977] 

Rule  701— General  (Adopted  7/9/82) 
Rule  702— Definitions  (Adopted  7/11/80) 
Rule  704 — Episode  Declaration  (Adopted  71 

9/82) 
Rule  707 — Radio — Communication  .System 

(Adopted  7/11/80) 
Rule  708— Plans  (Adopted  7/9/82) 
Rule  708.1 — Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2— Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4 — Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709 — First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710 — Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711 — Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712 — Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715 — Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77) 

Regulation  IX — New  Source  Performance 
Standards  (Adopted  4/8/94) 

Rule  1106 — Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1 107 — Coating  of  Metal  Parts  and 

Products  (Adopted  5/12/95) 
Rule  1109— Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110 — Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/6/81) 
Rule  1110.1 — Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted  10/ 

4/85) 
Rule  1110.2 — Emissions  from  Gaseous  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  12/9/94) 
Rule  1113 — Architectural  Coatings  (Adopted 

9/6/91) 
Rule  1116.1 — Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121 — Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired  Water 

Heaters  (Adopted  3/10/95) 
Rule  1122 — Solvent  Cleaners  (Degreasers) 

(Adopted  4/5/91) 
Rule  1123 — Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1129— Aerosol  Coatings  (Adopted  11/2/ 

90) 
Rule  1134 — Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted  8/ 

4/89) 
Rule  1136— W(X)d  Products  Coatings 

(Adopted  8/12/94) 
Rule  1 140— Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142 — Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1146 — Emissions  of  Oxides  of  Nitrogen 

from  Industrial.  Institutional,  and 

Commercial  Boilers,  Steam  Generators,  and 

Process  Heaters  (Adopted  5/13/94) 
Rule  1146.1 — Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial.  Institutional,  and 

Commercial  Boilers,  Steam  Generators,  and 

Process  Heaters  (Adopted  5/13/94) 
Rule  1148— Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  1 1/5/82) 
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(Adopted  4/1/88) 
Rule  1168— Control  of  Volatile  Organic 

Compound  Emissions  from  Adhesive 

Application  (Adopted  12/10/93) 
Rule  1171 — Solvent  Cleaning  Operations 

(Adopted  5/12/95) 
Rule  1173 — Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176 — Sumps  and  Wastewater 

Separators  (Adopted  5/13/94) 
Rule  1301— General  (Adopted  6/28/90) 
Rule  1302— Definitions  (Adopted  5/3/91) 
Rule  1303— Requirements  (Adopted  5/3/91) 
Rule  1304— Exemptions  (Adopted  9/11/92) 
Rule  1306 — Emission  Calculations  (Adopted 

5/3/91) 
Rule  1313 — Permits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403 — Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1610— Old-Vehicle  Scrapping  (Adopted 

1/14/94) 
Rule  1701— General  (Adopted  1/6/89) 
Rule  1702— Definitions  (Adopted  1/6/89) 
Rule  1703— PSD  Analysis  (Adopted  10/7/88) 
Rule  1704— Exemptions  (Adopted  1/6/89) 
Rule  1706 — Emission  Calculations  (Adopted 

1/6/89) 
Rule  1713— Source  Obligation  (Adopted  10/ 

7/88) 

Regulation  XVII  Appendix  (effective  1977) 

Rule  1901— General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000— General  (Adopted  10/15/93) 
Rule  2001— Applicability  (Adopted  10/15/ 

93) 
Rule  2002 — Allocations  for  oxides  of  nitrogen 

(NOx)  and  oxides  of  sulfur  (SO,)  (Adopteid 

3/10/95) 
Rule  2004— Requirements  (Adopted  10/15/ 

93)  except  (I)  (2  and  3) 
Rule  2005-— New  Source  Review  for 

RECLAIM  (Adopted  10/15/93)  except  (i) 
Rule  2006— Permits  (Adopted  10/15/93) 
Rule  2007 — Trading  Requirements  (Adopted 

10/15/93) 
Rule  2008 — Mobiles  Source  Credits  (Adopted 

10/15/93) 
Rule  2010 — Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011 — Requirements  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SO.)  Emissions  (Adopted  10/15/ 

93) 

Appendix  A — Volume  IV — (Protocol  for 
oxides  of  sulfur)  (Adopted  3/10/95) 

Rule  2012 —  Requirements  for  Monitoring, 
Reporting,  and  Recordkeeping  for  Oxides 
of  Nitrogen  (NOx)  Emissions  (Adopted  10/ 
15/93) 

Apfwndix  A — Volume  V — (Protocol  for 
oxides  of  nitrogen)  (Adopted  3/10/95) 

Rule  2015 — Backstop  Provisions  (Adopted 
10/15/93)  except  (b)(1)(G)  and  (b)(3)(B) 

XXXI — Acid  Rain  Permit  Program  (Adopted 
2/10/95) 
(8)  The  following  requirements  are 

contained  in  Ventura  County  Air  Pollution 

Control  District  Requirements  Applicable  to 

OCS  Sources: 

Rule  2— Definitions  (Adopted  12/15/92) 
Rule  S— Effective  Date  (Adopted  bl 22172) 
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Rule  6— Severability  (Adopted  11/21/78) 
Rule  7— Zone  Boundaries  (Adopted  6/14/77] 
Rule  10 — Permits  Required  (Adopted  6/13/ 

95) 
Rule  11 — Definition  for  Regulation  II 

(Adopted  6/13/95) 
Rule  12 — Application  for  Permits  (Adopted 

6/13/95) 
Rule  13 — Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/95) 
Rule  14 — Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1 — Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16— BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19 — Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20— Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  23 — Exemptions  from  Permits  (Adopted 

12/13/94) 
Rule  24 — Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26 — New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1 — New  Source  Review — Definitions 

(Adopted  10/22/91) 
Rule  26.2 — New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26.3 — New  Source  Review — Exemptions 

(Adopted  10/22/91) 
Rule  26.6 — New  Source  Review — 

Calculations  (Adopted  10/22/91) 
Rule  26.8 — New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10— New  Source  Review— PSD 

(Adopted  10/22/91) 
Rule  28 — Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29— Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30— Permit  Renewal  (Adopted  5/30/89) 
Rule  32 — Breakdown  Conditions:  Emergency 

Variances.  A.,  B.I.,  and  D.  only.  (Adopted 

2/20/79) 
Rule  34 — Acid  Deposition  Control  (Adopted 

3/14/95) 

Appendix  II-B  Best  Available  Control 
Technology  (BACT)  Tables  (Adopted  12/86) 

Rule  42— Permit  Fees  (Adopted  7/11/95) 
Rule  44 — Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
Rule  45— Plan  Fees  (Adopted  6/19/90) 
Rule  45.2 — Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50— Opacity  (Adopted  2/20/79) 
Rule  52 — Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53 — Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54 — Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56— Open  Fires  (Adopted  3/29/94) 
Rule  57 — Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60 — New  Non-Mobile  Equipment-Sulfur 

Dioxide,  Nitrogen  0)rides.  and  Particulate 

Matter  (Adopted  7/8/72) 
Rule  62.7 — Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63 — Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64— Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 


Rule  66 — Organic  Solvents  (Adopted  11/24/ 

87) 
Rule  67 — Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68 — Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71 — Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1 — Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2 — Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3 — Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4 — Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5— Glycol  Dehvdrators  (Adopted  12/ 

13/94) 
Rule  72 — New  Source  Performance  Standards 

(NSPS)  (Adopted  6/28/94) 
Rule  74 — Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1 — Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2 — Architectural  Coatings  (Adopted 

08/11/92) 
Rule  74.6 — Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1 — Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2 — Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7 — Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

1/10/89) 
Rule  74.8 — Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9 — Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10 — Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  6/16/92) 
Rule  74.11 — Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  N0»  (Adopted  4/ 

9/85) 
Rule  74.12 — Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  12/13/94) 
Rule  74.15 — Boilers,  Steam  Generators  and 

Process  Heaters  (5MM  BTUs  and  greater)" 

(Adopted  11/8/94) 
Rule  74.15.1 — Boilers,  Steam  Generators  and 

Process  Heaters  (1-5MM  BTUs)  (Adopted 

6/13/95) 
Rule  74.16— Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20 — Adhesives  and  Sealants 

(Adopted  6/8/93) 
Rule  74.23 — Stationary  Gas  Turbines 

(Adopted  3/14/95) 
Rule  74.24 — Marine  Coating  Operations 

(Adopted  3/8/94) 
Rule  74.26— Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27— Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28 — Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30 — Wood  Products  Coatings 

(Adopted  5/17/94) 
Rule  75— Circumvention  (Adopted  11/27/78) 


Appendix  IV-A  Soap  Bubble  Tests  (Adopted 
12/86) 

Rule  100 — Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101 — Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102— Source  Tests  (Adopted  11/21/78) 
Rule  103 — Stack  Monitoring  (Adopted  6/4/ 

91) 
Rule  154 — Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155 — Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156 — Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158 — Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159 — Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220 — General  Conformity  (Adopted  5/9/ 

95} 
•         *  •  •         * 
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40  CFR  Part  61 
[FRL-5408-2] 

National  Emissions  Standards  for 
Radionuclide  Emissions  From 
Facilities  Licensed  by  the  Nuclear 
Regulatory  Commission  and  Federal 
Facilities  Not  Covered  by  Subpart  H 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Office  of  Radiation  and 
Indoor  Air,  Radiation  Protection 
Division  will  be  holding  a  public 
hearing  for  the  notice  to  reopen  the 
comitient  period  for  the  proposed  rule  to 
rescind  40  CFR  61.  subpart  1  for  Nuclear 
Regulatory  Commission  (NRC)  and 
Agreement  State  licensees  other  than 
nuclear  power  reactors;  and  will  also  be 
extending  the  comment  period  on  that 
notice  for  Subpart  I. 

Due  to  the  government  shutdown  last 
month  and  the  unusual  circumstances 
of  the  extended  furlough,  EPA's  January 
9th  public  hearing  has  been 
rescheduled.  We  are  also  extending  the 
comment  period  from  January  20th  to 
allow  the  public  additional  time  to 
review  NRC's  proposed  constraint  level 
rule  which  was  published  in  the 
Federal  Register  on  December  13,  1995. 

Due  to  the  uncertainty  created  by  the 
lack  of  appropriated  funds  and  the 
Agency's  operating  under  Continuing 
Resolutions,  we  are  requesting  those 
who  plan  to  attend  and  participate  in 
the  public  hearing  on  February'  29th  to 
contact  Eleanor  Thornton  at  (202)  233- 
9773  or  Gale  Bonanno  at  (202)  233-9219 
so  they  can  be  advised  of  any  necessary 
schedule  changes  which  might  occur. 
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DATES;   .  i'.i;  iiujiu.j^  Ai.l  Uu  Utiid  on 
Thursday.  February  29,  1996.  from  9:00 
am  to  5:00  pm.  The  exten.sion  for  the 
comment  period  will  allow  comments  to 
be  ret:eived  by  EPA  on  or  before 
February  22.  1996. 

In  addition,  pursuant  to  Section 
307(d)(5),  the  public  may  submit 
rebuttal  and  supplemental  information 
for  thirty  (30)  days  after  the  public 
hearing.  This  comment  period  will  end 
on  March  29.  1996. 

ADDRESSES:  The  hearing  will  take  place 
at  the  Marriott  Hotel.  1999  Jefferson 
Davis  Highway,  in  Arlington,  Virginia 
(accessed  from  the  Crystal  City  Metro 
stop).  Comments  should  be  submitted 
(in  duplicate  if  possible)  to:  Central 
Docket  Section,  Environmental 
Protection  Agency.  Attn:  Air  Docket  No. 
A-92-50,  Washington,  DC  20460. 
Docket  A-92-50  contains  the 
rulemaking  record.  The  docket  is 
available  for  public  inspection  between 
the  hours  of  8:00  a.m.  and  5:30  p.m., 
Monday  through  Friday,  in  room  M1500 
of  Waterside  Mall,  401  M  Street  SW., 
Washington,  DC.  20460.  A  reasonable 
fee  may  be  charged  for  copying.  The  fax 
number  is  (202)  260-4400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  Thornton,  Center  for  Federal 
Guidance  and  Air  Standards,  Radiation 
Protection  Division,  Office  of  Radiation 
and  Indoor  Air  (6602J),  Environmental 
Protection  Agency,  Washington,  DC 
20460,  (202)  233-9773. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  any  member  of  the 
public.  As  noted  in  the  notice  reopening 
the  comment  period  (60  FR  50161,  No. 
188,  September  28,  1995),  requests  to 
participate  in  the  public  hearing  should 
be  made  in  writing  to  the  Director, 
Lawrence  G.  Weinstock,  Radiation 
Protection  Division,  Office  of  Radiation 
and  Indoor  Air  (6602J),  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460,  by  February  15, 
1996.  Requests  may  also  be  faxed  to 
EPA  at  (202)  233-9629  or  233-9626. 
Requests  to  participate  in  the  public 
hearing  should  also  include  an  outline 
of  the  topics  to  be  addressed,  the 
amount  of  time  requested,  and  the 
names  of  the  participants.  EPA  may  also 
allow  testimony  to  be  given  at  the 
hearing  without  prior  notice,  subject  to 
time  restraints  and  at  the  discretion  of 
the  hearing  officer.  Three  (3)  copies  of 
testimony  should  be  submitted  at  the 
time  of  appearance  at  the  hearings. 


Dnted:  lanuary  23.  1996. 
Richard  D.  Wilson. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Dw:.  96-1557  Filed  1-26-96;  8:45  am] 

BILUNG  CODE  6640-&0-P 


40  CFR  Part  131 
[WH-FRL-5408-3J 

Water  Quality  Standards  for  Surface 
Waters  in  Arizona 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  EPA  is  proposing  water 
quality  standards  that  would  be 
applicable  to  waters  of  the  United  States 
in  the  State  of  Arizona.  The  proposed 
standards  address  those  six  aspects  of 
Arizona's  water  quality  standards  that 
EPA,  Region  9  disapproved  in  1993  and 
1994.  EPA  is  taking  this  action  at  this 
lime  pursuant  to  a  court  order  to 
propose  such  standards  by  January  31, 
1996.  The  proposed  standards  would 
establish  standards  for  waters  that  are 
exempt  from  State-adopted  standards 
due  to  a  State  rule  related  to  mining, 
designate  Hsh  consumption  as  a  use  for 
certain  waters,  and  make  certain 
provisions  in  the  State's  standards 
related  to  "practical  quantitation  limits" 
inapplicable  for  Clean  Water  Act 
purposes.  In  addition,  this  notice 
proposes  requirements  related  to 
implementation  of  certain  narrative 
criteria  in  the  State's  standards,  and 
solicits  comment  on  the  policies  that 
EPA.  Region  9,  intends  to  use  to 
implement  these  criteria  as  they  relate 
to  nutrients,  chronic  toxicity,  and  the 
effects  of  mercury  on  wildlife. 
DATES:  EPA  will  hold  a  public  hearing 
on  its  proposed  actions  on  February  29, 
1996,  in  Phoenix,  AZ.  EPA  will  consider 
written  comments  on  the  proposed 
actions  received  by  February  28,  1996, 
or  March  8.  1996. 
ADDRESSES:  Comments  should  be 
addres.sed  to  Catherine  Kuhlman,  Chief, 
Permits  and  Compliance  Branch,  W-5, 
Water  Management  Division.  EPA. 
Region  9,  75  Hawthorne  St.,  San 
Francisco,  CA  94105.  The  public 
hearing  will  be  held  February  29,  1996, 
from  2  p.m.  to  4  p.m.  at  the  Arizona 
Department  of  Environmental  Quality 
(ADEQ)  Public  Meeting  Room,  South 
Mall,  ADEQ,  3033  North  Central  Ave.. 
Phoenix,  AZ  85012.  This  action's 
administrative  record  is  available  for 
review  and  copying  at  Water 
Management  Division.  EPA.  Region  9. 


75  lijwthoiiiu  St.,  San  Francisco.  CA 
94105.  For  access  to  the  docket 
materials,  call  (415)  744-1978  for  an 
appointment.  In  the  event  of  a 
government  shutdown,  al.so  call  (415) 
744-1978  for  information.  A  reasonable 
fee  will  be  charged  for  copies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Wolin.sky,  Permits  and  Compliance 
Branch,  W-5,  Water  Management 
Division,  EPA,  Region  9,  75  Hawthorne 
St.,  San  Francisco,  CA  94105,  telephone: 
415-744-1978. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  section  303  (33  U.S.C.  1313)  of 
the  Clean  Water  Act  (CWA),  states  are 
required  to  develop  water  quality 
standards  for  waters  of  the  United  States 
within  the  State.  Section  303(c) 
provides  that  a  water  quality  standard 
shall  include  a  designated  use  or  uses  to 
be  made  of  the  water  and  criteria 
necessary  to  protect  the  uses.  States  are 
required  to  review  their  water  quality 
standards  at  least  once  every  three  years 
and,  if  appropriate,  revise  or  adopt  new 
standards.  33  U.S.C.  1313(c).  States  are 
required  to  submit  the  results  of  their 
triennial  review  of  their  water  quality 
standards  to  EPA.  EPA  is  to  approve  or 
disapprove  any  new  or  revised 
standards.  Id. 

States  may  include  in  their  standards 
policies  generally  affecting  the 
standards'  application  and 
implementation.  See  40  CFR  131.13. 
These  policies  are  subject  to  EPA  review 
and  approval.  40  CFR  131.6(f),  40  CFR 
131.13. 

Section  303(c)(4)  (33  U.S.C. 
1313(c)(4))  of  the  CWA  authorizes  EPA 
to  promulgate  water  quality  standards 
that  supersede  disapproved  State  water 
quality  standards,  or  in  any  case  where 
the  Administrator  determines  that  a  new 
or  revised  water  quality  standard  is 
needed  to  meet  the  CWA's 
requirements. 

In  September  1993,  EPA,  Region  9, 
disapproved  portions  of  Arizona's 
standards  piu-suant  to  section  303(c)  of 
the  CWA  and  40  CFR  131.21.  The 
portions  of  Arizona's  standards 
disapproved  in  September  1993  relate 
to:  The  exclusion  of  mining-related 
impoundments  from  water  quality 
standards;  the  absence  of  "fish 
consumption"  as  a  designated  use  for 
certain  water  bodies;  the  absence  of 
implementation  procedures  for  the 
State's  narrative  nutrient  standard;  the 
absence  of  biomonitoring 
implementation  procedures  for  the 
State's  narrative  toxicity  criterion;  and 
the  inclusion  of  "practical  quantitation 
limits"  in  Arizona's  standards.  In  April 


1994,  EPA.  Region  9,  also  disapproved 
Arizona's  lack  of  water  quality  criteria 
protective  of  wildlife  for  mercury. 

Arizona  is  addressing  the  disapproved 
elements  during  the  course  of  its  current 
triennial  review  of  its  standards.  The 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  has  held  public 
meetings 'and  received  public  comment 
and,  on  December  29,  1995,  published 
proposed  revisions  to  its  standards.  See, 
1  Ariz.  Admin.  Reg.  2811.  ADEQ  has 
indicated  that  it  intends  as  part  of  its 
current  rulemaking  to  revise  the 
provision  exempting  mining 
impoundments.  ADEQ  has  also 
indicated  that  it  intends  to  revise  its 
standards  to  add  the  fish  consumption 
use  to  waters  which  Arizona  has  already 
designated  as  having  the  aquatic  and 
wildlife  (cold  water  fishery)  or  aquatic 
and  wildlife  (warm  water  fishery)  uses. 
ADEQ  has  also  indicated  that  it  intends 
to  delete  its  list  of  practical  quantitation 
limits  (PQLs)  from  its  water  quality 
standards  regulations.  Under  ADEQ's 
anticipated  timetable,  revised  water 
quality  standards  pursuant  to  the 
current  triennial  review  will  become 
effective  no  later  than  October  1996. 

In  addition,  ADEQ  completed  a  "use 
attainability  analysis"  (UAA)  related  to 
the  fish  consumption  use  for  effluent 
dominated  waters,  and  a  UAA  related  to 
fish  consumption  and  full  body  contact 
uses  for  ephemeral  waters  in  the  State. 
EPA,  Region  9,  approved  those  UAAs  in 
November  1995. 

ADEQ  is  participating,  with  EPA, 
Region  9,  and  the  U.S.  Fish  and  Wildlife 
Service,  in  the  development  of  an 
interim  approach  to  protect  predatory 
wildlife  from  mercury  until  appropriate 
numeric  criteria  can  be  developed. 
Moreover,  ADEQ  intends  to  complete 
implementation  procedures  for  the 
State's  narrative  toxic  and  nutrient 
criteria.  ADEQ  is  developing  its 
guidance  document  pertaining  to  the 
narrative  nutrient  standard.  ADEQ  has 
also  committed  to  develop 
implementation  procedures  for  its 
narrative  toxic  criterion.  ADEQ  expects 
to  submit  the  final  guidance  document 
pertaining  to  its  narrative  criterion  to 
EPA  no  later  than  December  1996. 

Although  Arizona  has  made  progress 
in  revising  its  standards,  it  has  not  yet 
completed  its  process  for  revising  the 
portions  of  the  State's  standards  to 
address  EPA,  Region  9's  disapprovals  in 
September  1993  and  April  1994. 

On  November  1,  1995,  the  United 
States  District  Court  for  the  District  of 
Arizona  ordered  EPA,  within  90  days,  to 
prepare  and  publish  proposed 
regulations  setting  forth  revised  or  new 
water  quality  standards  for  those 
standards  disapproved  in  September 


1993  and  April  1994.  Defenders  of 
Wildlife  V.  Browner,  Docket  No.  Civ  93- 
234  TUC  ACM.  Consistent  with  the 
Court's  order,  this  Federal  Register 
notice  proposes  standards  related  to  the 
mining  exclusion,  fish  consumption 
designated  use,  PQLs,  and 
implementation  policies  and  procedures 
as  they  relate  to  the  disapproval.  This 
notice  also  describes  policies  that  EPA, 
Region  9,  intends  to  use  in  order  to 
implement  State  narrative  criteria  as 
they  relate  to  toxicity,  nutrients,  and 
mercury.  The  Court's  order  also  directs 
EPA  to  promulgate  final  water  quality 
standards  90  days  after  proposal  unless 
Arizona  has  adopted  revised  or  new 
water  quality  standards  which  EPA 
determines  are  in  accordance  with  the 
CWA. 

Finally,  it  should  be  noted  that  EPA's 
longstandfng  practice  in  the  water 
quality  standards  program  is  to  remove 
any  final  federal  rule  after  the  State 
adopts  appropriate  rules  which  meet  the 
CWA  requirements  and  are  approved  by 
EPA.  Thus,  EPA  strongly  encourages  the 
State  to  adopt  appropriate  standards  so 
that  EPA  can  remove  any  final  rule 
adopted  subsequent  to  this  proposal. 

B.  Proposed  Standards 

1.  Mining  Exclusion 

In  September  1993,  EPA,  Region  9, 
disapproved  the  exclusion  related  to 
mining  contained  in  the  State's 
standards  at  Arizona  Administrative 
Rules  and  Regulations,  R18-1 1-103.2. 
That  exclusion  provides  that  Arizona's 
standards  do  not  apply  to: 

"Man-made  surface  impoundments  and 
associated  ditches  and  conveyances  used  in 
the  extraction,  beneficiation  and  processing 
of  metallic  ores,  including  pregnant  leach 
solution  ponds,  raffinate  ponds,  tailing 
impoundments,  decant  ponds,  concentrate  or 
tailing  thickeners,  blowdown  water  ponds, 
ponds  and  sumps  in  mine  pits  associated 
with  dewatering  activity,  ponds  holding 
water  that  has  come  into  contact  with  process 
or  product  and  that  is  being  held  for 
recycling,  spill  or  upset  catchment  ponds  or 
ponds  used  for  on-site  remediation  provided 
that  any  discharge  from  any  such  surface 
impoundment  to  a  navigable  water  is 
permitted  under  the  National  Pollutant 
Discharge  Elimination  System  program." 

In  its  December  1995  notice,  ADEQ 
proposed  to  delete  R18-1 1-103  in  its 
entirety,  and  proposed  to  revise  R18- 
11-102  to  provide  that  Arizona's 
standards  do  not  apply  to: 

"Man-made  surface  impoundments  and 
associated  ditches  and  conveyances  used  in 
the  extraction,  beneficiation  and  processing 
of  metalliq  ores,  including  pits,  pregnant 
leach  solution  ponds,  raffinate  ponds,  tailing 
impoundments,  decant  ponds,  concentrate  or 
tailing  thickeners,  blowdown  water  ponds. 


ponds  and  sumps  in. mine  pits  associated 
with  dewatering  activity,  ptonds  holding 
water  that  has  come  in  contact  with  process 
or  product  and  that  is  being  held  for 
recycling,  spill  or  upset  catchment  ponds,  or 
ponds  used  for  on-site  remediation  that  are 
located  on  either  lands  that  were  not  and  are 
not  surface  waters  or  that  are  located  on  fast 
lands." 

Under  the  rules  proposed  by  ADEQ  in 
December  1995.  the  term  "fast  lands" 
means 

"land  that  was  once  a  surface  water  but  no 
longer  remains  a  surface  water  because  it  has 
been  and  remains  legally  converted  to  land 
by  the  discharge  of  dredged  or  fill  material 
that:  (l).Was  authorized  by  a  section  404 
permit;  (2)  exempt  from  section  404  permit 
requirements;  or  (3)  occurred  t)efore  there 
was  a  section  404  permit  requirement  for  the 
discharge  of  the  dredged  or  fill  material." 

See,  proposed  R18-11-101.24. 

Under  section  303  of  the  CWA,  States 
must  adopt  standards  for  waters  of  the 
United  States  within  the  State.  States 
need  not  adopt  standards  for  any  water 
body  which  is  not  a  water  of  the  United 
States.  EPA  has  defined  waters  of  the 
United  States  to  include,  among  other 
waters,  rivers  and  streams  the  use, 
degradation,  or  destruction  of  which 
would  affect  or  could  affect  interstate 
commerce;  impoundments  of  such 
waters  are  also  waters  of  the  United 
States.  See,  40  CFR  122.2. 

While  many  of  the  mining 
impoundments  which  Arizona 
apparently  intended  to  exclude  from 
standards  by  R18-11-103.2  may  not  be 
waters  of  the  United  States,  the  rule's 
blanket  exemption  does  not  distinguish 
among  water  bodies  based  upon  their 
status  as  waters  of  the  United  States, 
and  therefore  has  the  potential  to 
exclude  from  standards  a  water  body 
that  is  a  water  of  the  United  States.  For 
example,  mining-related  impoundments 
made  by  damming  a  natural  stream  or 
river  would  appear  to  be  exempt  from 
Arizona's  standards  under  R18-11- 
103.2  if  any  discharge  from  the 
impoundment  is  permitted  under 
section  402  of  the  CWA  or  if  the  stream 
or  river  is  fully  dammed  so  that  any 
release  to  a  water  of  the  United  States 
is  prevented. 

In  order  to  ensure  that  the  standards 
governing  waters  of  the  United  States  in 
Arizona  are  consistent  with  the  CWA, 
EPA  is  proposing  to  adopt  standards  for 
any  waters  of  the  United  States  not 
governed  by  State  standards  due  to  R18- 
11-103.2.  Under  the  rule  proposed  by 
EPA,  if  a  water  of  the  United  States 
governed  by  R18-1 1-103.2  is  an 
impoundment  of  a  water  of  the  United 
States,  it  would  have  the  standards  of 
the  water  body  impounded.  If  a  water  of 
the  United  States  governed  by  R18-11- 
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103.2  is  not  such  an  impoundment, 
under  the  proposed  rule  it  will  have  the 
standards  of  the  waterbody  to  which  it 
is  a  tributary.  Under  the  proposed  rule, 
only  those  water  bodies  which  are 
waters  of  the  United  States  will  be 
governed  by  such  standards.  Water 
bodies  described  in  R18-1 1-103.2 
which  are  not  waters  of  the  United 
States  are.  of  course,  not  subject  to  water 
quality  standards  under  the  CWA, 
including  the  standards  that  would  be 
adopted  in  this  rulemaking. 

EPA  is  seeking  comment  on  the 
Federal  rule  proposed  in  this  notice.  In 
particular,  EPA  is  seeking  comment 
identifying  any  cases  in  which  a 
commenter  believes  that  a  water  of  the 
United  States  would  have  an 
inappropriate  water  quality  standard  if 
the  proposed  Federal  rule  is  adopted. 
EPA  is  also  seeking  comment  on  the 
exclusion  which  Arizona  has  proposed 
in  its  December  29. 1995.  notice. 

2.  "Fish  Consumption"  Use 

Arizona  has  designated  several  uses 
for  its  waters,  including  uses  defined  as 
"fish  consumption,"  "aquatic  and 
wildlife  (cold  water  fishery),"  "aquatic 
and  wildlifia  (effluent  dominated 
water),"  "aquatic  and  wildlife 
(ephemeral),"  and  "aquatic  and  wildlife 
(warm  water  fishery)".  See,  R-lft-11- 
101,  and  Appendix  B  of  Title  18, 
Chapter  11.  Article  1,  of  Arizona 
Administrative  Rules  and  Regulations. 

In  September  1993,  EPA  disapproved 
the  lack  of  the  "fish  consumption"  (PC) 
use  for  water  bodies  which  Arizona 
designated  as  having  an  "aquatic  and 
wildlife"  use.  For  the  standards  to  be 
approvable,  EPA  stated  that  the  State 
must  either  revise  its  standards  to 
include  the  FC  use,  or  submit  "use 
attainability  analyses"  (UAAs),  for  the 
subject  waters.  A  UAA  is  a  scientiHc 
assessment  showing  whether  it  is 
feasible  to  attain  a  particular  use.  See, 
40  CFR  131.3(g)  and  131.10(j). 

ADEQ  has  completed  UAAs  showing 
that  it  need  not  designate  the  FC  use  for 
those  effluent  dominated  or  ephemeral 
waters  which  it  has  not  already 
designated  as  having  the  FC  use.  EPA 
approved  those  UAAs  in  November 
1995. 

In  December  1995,  ADEQ  proposed  to 
revise  its  standards  to  add  the  FC  use  to 
waters  within  the  State  which  have  the 
"aquatic  and  wildlife  (cold  water 
fishery)"  or  "aquatic  and  wildlife  (warm 
water  fishery)"  use.  See,  proposed  R- 
18-1 1-104  and  Appendix  B  of  Title  18. 
Chapter  11.  Article  1,  of  Arizona 
Administrative  Rules  and  Regulations. 
However,  ADEQ  has  not  completed  that 
revision  to  its  regulations. 


Section  101(a)(2)  (33  U.S.C. 
1251(a)(2))  of  the  CWA  establishes  water 
quality  goals  for  the  nation,  including  a 
goal  of  water  quality  which  provides  for 
the  protection  and  propagation  of  fish 
and  wildlife  and  provides  for  recreation 
in  and  on  the  water  by  1983.  EPA's  rules 
regarding  the  establishment  of  water 
quality  standards  confirm  that  such 
standards  should,  whenever  attainable, 
provide  water  quality  which  satisfies 
the  section  101(a)(2)  goal.  See,  e.g.,  40 
CFR  131.2,  131.3(i),  131.6.  and 
131.20(a).  In  addition,  whenever  a  State 
has  designated  uses  that  do  not  include 
the  uses  specified  in  section  101(a)(2), 
the  State  must  conduct  a  UAA.  40  CFR 
131.10(j).  Section  101(a)(2)  states  that 
water  quality  should  provide  for  the 
protection  of  fish,  and  EPA  has 
implemented  this  provision  in  the  past 
by  seeking  to  ensure  that  such  fish  are 
suitable  for  human  consumption.  See, 
e.g.,  40  CFR  131.36  (containing  toxics 
criteria  for  those  states  not  complying 
with  section  303(c)(2)(B)  of  the  CWA). 
Accordingly,  EPA  is  proposing  to 
designate  the  fish  consumption  use  for 
those  waters  in  Arizona  having  an 
"aquatic  and  wildlife"  use,  in  those 
cases  where  the  requirements  for 
completing  a  UAA  have  not  been  met. 

The  proposed  Federal  rule  would  add 
the  FC  use  to  100  stream  segments  or 
other  water  bodies.  The  affected  stream 
segments  and  water  bodies  are  listed  in 
proposed  section  131.31(c).  Each  of  the 
affected  waters  has  already  been 
designated  by  Arizona  as  having  the 
"aquatic  and  wildlife  (cold  water 
fishery)"  or  "aquatic  and  wildlife  (warm 
water  fishery)"  use.  EPA  believes  that 
only  six  NPDES  permits  allow 
discharges  to  the  affected  waters,  and 
that  none  of  those  permits  would  have 
to  be  modified  at  this  time  to  assure  the 
FC  use  is  met. 

EPA  is  seeking  comment  on  the 
proposed  addition  of  the  FC  use  to  the 
waters  described. 

3.  Practical  Quantitation  Limits 

Arizona  prescribed  practical 
quantitation  limits  (PQLs)  in  the 
regulations  establishing  its  water  quality 
standards.  See,  R18-1 1-120,  and 
Appendix  C  of  Title  18,  Chapter  11, 
Article  1,  of  Arizona  Administrative 
Rules  and  Regulations.  Arizona's 
regulations  define  "practical 
quantitation  limit"  as  the  "lowest  level 
of  quantitative  measurement  that  can  be 
reliably  achieved  during  routine 
laboratory  operations."  (R18-11- 
101.37.)  In  September  1993,  EPA. 
Region  9.  disapproved  Arizona's 
inclusion  of  the  PQLs  in  its  regulations. 
EPA,  Region  9.  stated  that,  in  order  for 
the  standards  to  be  approvable  under 


section  303(c),  they  must  protect  the 
designated  uses  and  must  not  be 
compromised  by  constraints  related  to 
analytical  methods.  EPA,  Region  9. 
further  stated  that  Arizona  may  choose 
to  include  the  PQLs  in  a  policy  or 
guidance  document  separate  from  the 
standards  regulations. 

Inclusion  of  specific  numeric  PQLs  in 
water  quality  standards  is  inappropriate 
because  the  criteria  must  be  set  at  levels 
protective  of  the  designated  uses.  See 
section  303(c)(2)(A).  While  constraints 
in  the  ability  of  analytical  methods  to 
detect  pollutants  below  certain  levels 
may  be  an  appropriate  factor  in 
assessing  compliance  of  a  particular 
discharger  with  water  quality-based 
effluent  limitations,  the  inclusion  of 
pollutant-specific  numeric  PQLs  in  the 
water  quality  standards  themselves  has 
the  potential  to  compromise  the  criteria 
adopted  by  the  State  in  its  standards. 

In  December  1995,  ADEQ  proposed 
deleting  the  PQLs  now  prescribed  in 
Appendix  C  from  its  regulations  and 
adopting  the  PQLs  in  a  guidance 
document.  See.  proposed  R18-11-120. 
ADEQ  has  not  completed  its  proposed 
rulemaking,  nor  has  it  completed  its 
procedures  for  adopting  the  PQLs  in  the 
form  of  guidance. 

EPA  is  proposing  to  adopt  a  provision 
in  this  federal  rule  that  would  modify 
the  purpose  of  the  PQLs  prescribed  in 
Arizona's  water  quality  standards 
regulations,  but  this  provision  would 
not  otherwise  modify  Arizona's  water 
quality  standards  regulations  as  they 
relate  to  derivation  of  water  quality 
criteria.  Under  the  proposed  Federal 
rule,  the  practical  quemtilation  limits  in 
Appendix  C  would  not  be  water  quality 
standards  for  the  purposes  of  the  CWA. 
EPA  is  seeking  comment  on  the  • 
proposal. 

C.  Implementation  Policies 

Certain  of  the  disapproved  elements 
of  Arizona's  standards  relate  to 
procedures  for  implementing  the  state's 
narrative  water  quality  criteria 
contained  in  Rl  8-1 1-1 08.  EPA  has 
proposed  two  water  quality  standard 
provisions  that  would  require  the 
identification  of  appropriate  procedures 
and  methods  for  interpreting  and 
implementing  the  state's  narrative 
criteria  with  respect  to  toxicity  and 
nutrients,  and  the  implementation  of  a 
monitoring  program  related  to  mercury, 
in  order  to  implement  the  requirements 
of  R18-1 1-108.  See  proposed  sections 
131.31  (e)  and  (f).  As  EPA  explained  in 
its  disapproval  actions,  such  policies 
and  procedures  may  be  contained  either 
in  water  quality  standards  regulations 
themselves,  or  may  be  included  in  a 
standards  submission  as  policy  or 
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guidance  documents.  EPA's  position  is 
that  there  are  advantages  to  detailing 
such  inrplementation  procedures  in  the 
form  of  guidance  rather  than  regulation, 
since  guidance  leaves  the  implementing 
agency  flexibility  in  addressing  the 
multitude  of  conditions  and 
circumstances  that  can  arise  in 
implementation  of  the  criteria. 
Guidance  can  also  be  revised  more 
readily  in  response  to  advances  in  our 
understanding  of  these  issues. 
Therefore,  in  addition  to  proposing  the 
language  contained  in  sections  131.31 
(e)  and  (f).  EPA  is  soliciting  public 
comment  on  guidance  docimients  EPA 
intends  to  use  in  carrying  out  this 
provision.  The  particulars  of  these 
proposals  are  discussed  below. 

EPA  is  proposing  the  language  in 
sections  131.31(e)  and  (f)  in  compliance 
with  section  303(c)(4)  of  the  CWA  and 
the  District  Court's  order  in  Defenders  of 
Wildlife.  However,  as  stated  in  EPA's 
disapprovals,  EPA  does  not  believe  that 
it  is  necessary  that  the  State  itself  adopt 
regulatory  provisions  addressing  these 
implementation  issues.  Therefore, 
should  the  State  adopt  acceptable 
policies  and  procedures  prior  to 
promulgation  of  a  final  rule  by  EPA,  the 
Agency  would  not  include  the 
regulatory  provisions  in  the  final  rule. 

1.  Implementation  Policy  for  Narrative 
"Nutrient  Criteria 

In  September  1993,  EPA  disapproved 
the  lack  of  implementation  procedures 
for  Arizona's  narrative  nutrient  criteria. 
Arizona's  narrative  nutrient  criteria 
provides  that  navigable  waters  shall  be 
free  from  pollutants  in  amounts  or 
combinations  that  cause  the  growth  of 
algae  or  aquatic  plants  that  inhibit  or 
prohibit  the  habitation,  growth  or 
propagation  of  other  aquatic  life  or  that 
impair  recreational  uses.  See,  RlB-ll- 
108.  A. 6.  Afthe  time  of  the  disapproval, 
Arizona  had  not  adopted  an 
implementation  process  for  its  narrative 
criteria.  EPA  noted  at  the  time  of  the 
disapproval  that  Arizona  had  not  shown 
that  its  narrative  criteria  provided 
protection  substantially  equivalent  to 
that  provided  by  numeric  criteria 
related  to  nutrients  that  EPA  had 
adopted  for  various  waters  in  Arizona. 
See,  40  CFR  131.31. 

EPA  is  proposing  section  131.31(e)  to 
address  this  deficiency  in  the  State's 
standards  and  is  soliciting  comment 
regarding  use  of  a  policy  to  guide  the 
Region's  implementation  of  Arizona's 
narrative  nutrient  criteria  set  forth  in 
"EPA,  Region  9,  Policy  for  the 
Implementation  of  Arizona's  Narrative 
Nutrient  Criteria."  Region  9's  policy  as 
set  forth  in  that  document  is  a  general 
statement  of  policy,  intended  to  guide 


the  Region's  implementation  of  its 
activities  related  to  the  narrative 
nutrient  criteria,  particularly  the 
development  of  permit  conditions  in 
Section  402  NPDES  permits  to  ensure 
the  narrative  criteria  are  met. 

The  document  which  EPA,  Region  9, 
intends  to  use  as  its  implementation 
policy  for  the  narrative  nutrient  criteria 
is  available  for  review  and  copying  at 
Water  Management  Division,  EPA, 
Region  9.  75  Hawthorne  St.,  San 
Francisco,  CA  94105.  Copies  of  the 
document  may  be  obtained  by 
contacting  Gary  Wolinsky  at  the  address 
noted  above.  EPA,  Region  9.  is  seeking 
comment  on  the  policy. 

2.  Implementation  Policy  for  Narrative 
Toxicity  Criterion 

In  September  1993.  EPA.  Region  9, 
disapproved  the  lack  of  implementation 
procedures  for  Arizona's  narrative 
toxicity  criterion.  Arizona's  narrative 
toxicity  criterion  provides  that 
navigable  waters  shall  be  free  from 
pollutants  in  amounts  or  combinations 
that  are  toxic  to  humans,  animals,  plants 
and  other  organisms.  See.  R18-11- 
108. A. 5.  At  the  time  of  the  disapproval. 
Arizona  had  not  adopted 
implementation  procedures  for  toxicity. 
EPA,  Region  9,  believed  that,  without 
procedures  or  a  policy  governing 
toxicity,  the  narrative  criterion  may  not 
fully  protect  Arizona's  designated  uses. 

EPA  is  proposing  section  131.31(e)  to 
address  this  deficiency  in  the  State's 
standards  and  is  soliciting  comment 
regarding  EPA's  intent  to  utilize  a 
biomonitoring  implementation  policy 
for  Arizona's  narrative  criterion  as  it 
relates  to  chronic  toxicity.  The  policy  is 
set  foilh  in  "EPA,  Region  9,  Policy  on 
Using  Biomonitoring  to  Implement 
Arizona's  Narrative  Toxicity  Criterion". 
Region  9's  policy  as  set  forth  in  that 
document  is  not  a  rule,  but  a  general 
statement  of  policy  to  guide  the  Region's 
implementation  of  its  activities  related 
to  the  narrative  toxicity  criterion, 
particularly  the  Section  402  NPDES 
permit  program  and  development  of 
permit  conditions  to  ensure  the 
narrative  criterion  is  met. 

The  document  which  EPA.  Region  9, 
intends  to  use  as  its  biomonitoring 
implementation  policy  for  Arizona's 
narrative  criterion  as  it  relates  to 
chronic  toxicity  is  available  for  review 
and  copying  at  Environmental 
Protection  Agency,  Region  9,  Water 
Management  Division,  75  Hawthorne 
St.,  San  Francisco,  CA  94105.  Copies  of 
the  document  may  be  obtained  by 
contacting  Gary  Wolinsky  at  the  address 
noted  above.  EPA,  Region  9,  is  seeking 
comment  on  the  policy. 


3.  Water  Quality  Criteria  Protective  of 
Wildlife  for  Mercury 

Arizona  has  established  numeric 
criteria  for  mercury  for  "aquatic  and 
wildlife,"  "fish  consumption," 
"domestic  water  source"  and  other  uses 
designated  for  its  waters.  See,  Appendix 
A  of  Title  18,  Chapter  11,  Article  1.  of 
Arizona  Administrative  Rules  and 
Regulations.  As  part  of  its  consultation 
with  EPA  regarding  Arizona's  water 
quality  standards  pursuant  to  the 
Endangered  Species  Act,  the  U.S  Fish 
and  Wildlife  Service  (FWS)  determined 
that  Arizona's  mercury  criteria  for 
protection  of  aquatic  and  wildlife  uses 
were  developed  without  consideration 
of  bioaccumulative  effects  for  predatory 
wildlife,  and  the  FWS  identified  the 
adoption  of  mercury  criteria  protective 
of  wildlife  as  a  means  to  remove 
jeopardy  to  endangered  species  in  the 
context  of  the  Endangered  Species  Act. 

Based  upon  FWS's  determinations, 
EPA,  Region  9,  in  April  1994 
disapproved  Arizona's  lack  of  water 
quality  criteria  protective  of  wildlife  for 
mercury. 

While  the  FWS  identified  the 
adoption  of  a  mercury  criterion 
protective  of  wildlife  as  a  reasonable 
and  prudent  alternative  to  avoid 
jeopardizing  endangered  and  threatened 
wrildlife  species,  further  discussions 
between  EPA,  ADEQ,  Arizona  Game  and 
Fish  Department,  and  the  FWS  have  led 
to  the  development  of  an  alternative 
program  to  address  the  problem  of 
mercury's  impacts  on  endangered 
species.  At  present,  there  is  inadequate 
information  regarding  mercury's 
impacts  on  wildlife  in  Arizona  for  EPA 
to  develop  a  scientifically  sound 
wildlife  criterion  for  this  pollutant.  For 
this  reason,  EPA,  the  State  and  FWS 
worked  to  develop  an  alternative 
program  for  addressing  potential 
problems  associated  with  the  impacts  of 
mercury  on  wildlife.  EPA  intends  the 
program  will  help  ensure  that  existing 
protection  for  wildlife  contained  in  the 
State's  narrative  criterion  for  toxicity 
will  be  properly  implemented. 

EPA  is  therefore  proposing  section 
131.31(f)  to  address  this  deficiency  in 
the  State's  standards,  and  is  soliciting 
comment  upon  EPA's  intent  to 
implement  a  monitoring  and  source 
identification  program  to  ensure  that  the 
requirements  of  this  provision  are  met. 
The  program  is  described  in  "EPA. 
Region  9,  Monitoring  and  Source 
Identification  Program  for  Mercury  to 
Assess  Attainment  of  Arizona's 
Narrative  Toxic  Criterion."  One  of  the 
program's  objectives  is  to  assess  the 
magnitude  and  extent  of  mercury 
bioaccumulation  in  the  prey  base  of  the 
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bald  eagle  in  Arizona.  Unut  r  me 
program,  EPA,  ADEQ,  the  Arizona  Came 
and  Fish  Department,  and  FWS  will 
conduct  a  tissue  monitoring  program  to 
evaluate  the  threat  posed  by  mercury  to 
bald  eagles  nesting  along  watercourses 
in  Arizona.  A  concurrent  monitoring 
program  of  the  International  Boundary 
Water  Commission  in  the  lower 
Colorado  River  basin  will  assess  the 
bioaccumulation  of  mercury  in  the  prey 
base  of  the  brown  pelican  and  the  Yuma 
clapper  rail.  The  program  is  not 
designed  to  immediately  develop  a 
specific  mercury  water  quality  criterion 
for  the  protection  of  wildlife.  It  instead 
is  designed  to  identify  water  bodies 
where  the  bioaccumulation  of  mercury 
may  affect  endangered  species,  to  guide 
the  development  of  more  extensive 
sampling  programs  to  identify  and 
quantify  the  contribution  of  mercury 
sources  in  watersheds  where  mercury  is 
found  to  be  bioaccumuiating  in  aquatic 
prey  species,  and  to  guide  the 
development  of  controls  for  such 
sources  including,  where  appropriate, 
the  adoption  of  site-specific  water 
quality  criteria. 

EPA  believes  that  Arizona's  narrative 
criterion  for  toxicity  contained  in 
section  R18-11-108.A,  as  supplemented 
by  proposed  section  131.31(0  and  the 
program  described  above,  are  the  most 
reasonable  approach  at  this  time  for 
protecting  the  designated  uses, 
including  use  of  Arizona  water  by  listed 
threatened  and  endangered  wildlife 
species.  EPA  is  currently  engaged  in 
consultation  with  the  FWS  regarding 
this  approach.  The  Service  has 
indicated  its  overall  approval  of  this 
approach  to  dealing  with  the  problem  of 
mercury  as  it  relates  to  the  protection  of 
wildlife.  On  January  17,  1996,  the 
Service  in  a  letter  to  EPA,  Region  9, 
revised  its  determination  which  initially 
identified  adoption  of  a  mercury  criteria 
as  a  reasonable  and  prudent  alternative 
for  removing  jeopardy  to  endangered 
species. 

EPA  will  consider  comment  upon  the 
program,  for  the  purpose  of  determining 
whether  modifications  to  the  program 
are  warranted.  The  program  description 
is  available  for  review  and  copying  at 
Water  Management  Division,  EPA. 
Region  9,  75  Hawthorne  St.,  San 
Francisco,  CA  94105.  Copies  of  the 
documents  may  be  obtained  by 
contacting  Gary  Wolinsky  at  the  address 
noted  above. 

C  Endangered  Species  Act 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  (16  U.S.C.  1656 
et  seq.),  federal  agencies  must  assure 
that  their  actions  are  unlikely  to 
jeopardize  the  continued  existence  of 
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or  adversely  affec:t  designated  critical 
habitat  of  such  sp>ecies.  Today's 
proposal  would  establish  standards  for 
waters  which  are  presently  unprotected 
by  State-adopted  standards  due  to  the 
State's  mining  exclusion,  would  add  the 
fish  consumption  use  to  various  waters 
which  presently  do  not  have  the 
protection  afforded  by  that  designation, 
and  would  remove  the  potential 
restriction  on  the  protectiveness  of  the 
standards  presented  by  the  PQLs  in  the 
standards  regulations.  Today's  action 
also  provides  protection  for  endangered 
and  threatened  species  by  seeking 
comment  designed  to  improve  the 
policies  which  EPA,  Region  9,  intends 
to  use  to  guide  its  implementation  of  the 
State's  nutrient-  and  toxicily-related 
criteria. 

EPA  has  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  with  the  FWS  regarding  this 
rulemaking,  and  requested  concurrence 
from  the  FWS  that  this  action  is 
unlikely  to  adversely  affect  threatened 
or  endangered  species.  On  January  17, 
1996,  the  FWS  in  a  letter  to  EPA,  Region 
9  agreed  that  various  elements  of  EPA's 
proposal  will  improve  the  water  quality 
standards  program  in  Arizona  and  are 
not  likely  to  adversely  affect  listed 
species  nor  result  in  the  destruction  or 
adverse  jnodification  of  critical  habitat. 

D.  Executive  Order  1 2866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  of 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(41  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
proposed  rule  would  be  significantly 
less  than  $100  million  and  would  meet 


noiiH  of  the  other  criteria  specified  in 
the  Executive  Order,  it  has  been 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866. 

E.  Executive  Order  12875,  Enhancing 
the  Intergovernmental  Partnership 

In  compliance  with  Executive  Order 
12875  EPA  has  involved  state,  local,  and 
tribal  governments  in  the  development 
of  this  rule.  EPA,  Region  9,  consulted 
with  ADEQ  through  conference  calls, 
meetings  and  review  of  draft  and  final 
documents.  In  addition,  EPA  held  a 
meeting  on  December  14,  1995,  in 
Phoenix,  AZ,  with  members  of  the 
potentially  affected  public  including 
municipalities,  industries  and 
environmental  groups,  to  discuss  the 
proposed  action.  EPA  has  scheduled  a 
public  hearing  on  the  proposed  action 
for  February  29,  1996. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  EPA  to 
assess  whether  its  regulations  create  a 
disproportionate  effect  on  small  entities. 
Among  its  provisions,  the  Act  directs 
EPA  to  prepare  and  publish  an  initial 
regulatory  flexibility  analysis  (IRFA)  for 
any  proposed  rule  which  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  proposed  rulemaking,  small 
entities  are  small  dischargers,  whether 
industrial  or  municipal. 

The  Agency  concludes  that  this 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  is  limited  to  waters  within  Arizona 
and  would  not  substantially  impact  the 
terms  and  conditions  that  dischargers 
would  need  to  meet  to  comply  with 
water  quality  standards.  The 
requirements  affect  monitoring 
requirements  that  most  likely  will  be 
included  in  future  renewals  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  and  in  new  NPDES 
peVmits.  There  may  be  treatment  process 
changes  required  in  individual  cases 
where  the  pollutant  specific  monitoring 
requirements  identify  non-compliance. 
EPA  expects  these  process  changes  to  be 
rare. 

G.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
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analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  .sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
.  of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Under  section  204  of  the  UMRA,  EPA 
generally  must  develop  a  process  to 
permit  elected  officials  of  State,  local 
and  tribal  governments  (or  their 
designated  employees  with  authority  to 
act  on  their  behalf)  to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  Federal 
intergovernmental  mandates.  These 
consultation  requirements  build  on 
those  of  Executive  Order  12875 
("Enhancing  the  Intergovernmental 
Partnership"). 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments. 


F.  Paperwork  Reduction  Act 

This  proposed  action  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
requirement  (ICR)  will  be  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  in  compliance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  It  should  be  noted  that  the 
monitoring  program  required  in 
proposed  Section  131.31(f)  is  not 
intended  to  impose  additional  reporting 
or  recordkeeping  burden  on  the  State. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution  control.  Water  quality 
standards,  Toxic  pollutants. 

Dated:  January  23, 1996. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  131  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


PART  131-  WA 
STANDARDS 


ER  QUALITY 


i.  1  lie  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 
Subpart  D — [Amended] 

2.  Section  131.31  is  amended  by 
adding  paragraphs  (b),  (c),  (d),  (e),  and 
(f)  to  read  as  follows: 

§131.31     Arizona. 

***** 

(b)  A  water  of  the  United  States  to 
which  State  adopted  standards  are  not 
applicable  by  operation  of  RlS-ll- 
103.2  is  subject  to  the  water  quality  • 
standards  of  the  water  of  the  United 
States  from  which  it  is  impounded  or, 
if  not  impounded  from  a  water  of  the 
United  States,  the  water  quality 
standards  of  the  water  of  the  United 
States  to  which  it  is  a  tributary. 

(c)  The  following  waters  have,  in 
addition  to  the  uses  designated  by  the 
State,  the  designated  use  of  fish 
consumption  as  defined  in  R18-11-101: 

COLORADO  MAIN  STEM  RIVER 
BASIN:  Hualapai  Wash,  Jacob  Lake, 
Lonetree  Canyon  Creek,  Peeple's 
Canyon  Creek,  Red  Canyon  Creek, 
Sawmill  Wash,  Warm  Springs  Creek 

LITTLE  COLORADO  RIVER  BASIN: 
Boot  Lake,  Camillo  Tank,  Chilson 
Tank,  Cow  Lake,  Crisis  Lake  (Snake 
Tank  #2),  Daves  Tank,  Deep  Tank, 
Horse  Lake,  Long  Lake — upper,  Mud 
Lake,  Pine  Tank,  Potato  Lake,  Puerco 
River,  Quarter  Circle  Bar  Tank,  Rogers 


Reservoir,  Sponseller  l^ke.  Vail  Lake, 
Zuni  River 

MIDDLE  GILA  RIVER  BASIN:  Aqua  Fria 
River  (Camelback  Road  to  Avondale 
WWTP),  Antelope  Creek,  Beehive 
Tank,  Black  Canyon  Creek,  Centennial 
Wash  Ponds,  Galena  Gulch,  Gila  River 
(Felix  Road  to  the  Salt  River),  Gila 
River  (Painted  Rock  Dam  to  the 
Colorado  River),  Hassayampa  Lake, 
Hit  Tank,  Lynx  Creek,  Painted  Rock 
Lake,  Perry  Mesa  Tank,  Queen  Creek 
(Headwaters  to  the  Superior  WWTP), 
Queen  Creek  (Below  Potts  Canyon), 
Turkey  Creek 

RED  LAKE  BASIN:  Red  Lake 

RIO  MAGDALENA  BASIN:  Holden 
Canyon  Creek,  Sycamore  Canyon 
Creek 

RIO  YAQUI  BASIN:  Abbot  Canyon. 
Blackwater  Draw,  Buck  Canyon,  Dixie 
Canyon 

Dry  Canyon,  Gadwell  Canyon,  Glance 
Creek,  Gold  Gulch,  Johnson  Canyon, 
Mexican  Canyon,  Mule  Gulch 
(Headwaters  to  Bisbee  WWTP),  Soto 
Canyon 

SALT  RIVER  BASIN:  Coon  Creek.  Gold 
Creek,  Salt  River  (I-IO  bridge  to  the 
23rd  Avenue  WWTP) 

SAN  PEDRO  RIVER  BASIN:  Buehman 
Canyon  Creek,  Copper  Creek,  Garden 
Canyon  Creek,  San  Pedro  River 
(Redington  to  the  Gila  River),  Turkey 
Creek 

SANTA  CRUZ  RIVER  BASIN:  Agua 
Caliente  Wash,  Arivaca  Creek,  Bog 
Hole  Tank,  Cienega  Creek 
(Headwaters  to  I-IO),  Cienega  Creek 
(Below  Del  Lago  dam),  Davidson 
Canyon  (I-IO  to  Cienega  Creek), 
Empire  Gulch  (Below  Empire  Ranch 
Spring),  Gardner  Canyon  Creek, 
Harshaw  Wash,  Huachuca  Tank, 
Nogales  Wash,  Santa  Cruz  River 
(International  Boundary  to  Nogales 
WWTP),  Soldier  Lake,  Sonoita  Creek 
(Above  the  town  of  Patagonia), 
Tanque  Verde  Creek,  Tinaja  Wash, 
Williams  Ranch  Tanks 

UPPER  GILA  RIVER  BASIN:  Apache  - 
Creek,  Bitter  Creek,  Chase  Crpek, 
Evans  Pond,  Markham  Creik,  Pigeon 
Creek,  San  Simon  River 

VERDE  RIVER  BASIN:  Aspen  Creek, 
Barrata  Tank,  Bitter  Creek 
(Headwaters  to  the  Jerome  WWTP), 
Bitter  Creek  (Below  2.5  km 
downstream  of  the  Jerome  WWTP), 
Fossil  Springs,  Foxboro  Lake,  Granite 
Creek,  Horse  Park  Tank,  Meath  Dam 
Tank,  Willow  Valley  Lake 

WILLCOX  PLAYA:  High  Creek,  Willcox 
Playa 
(d)  Appendix  C  (entitled  "Practical 

Quantitation  Limits  (PQLs))  of  Title  18, 

Chapter  11,  Article  1.  of  Arizona 

Administrative  Rules  and  Regulations 
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shai;  i;ot  Itti  app-.uaUie  do  a  walur 
quality  standard  for  the  purposes  of  the 
CWA. 

(e)  To  implement  the  requirements  of 
R18-11-108.A.5  and  R-18-11-108.A.6 
with  respect  to  toxicity  and  nutrients. 
EPA  shall  identify  appropriate 
procedures  and  methods  for  interpreting 
and  implementing  these  requirements. 

(f)  To  implement  the  requirements  of 
R18-11-108.A.5  with  respect  to  effects 
of  mercury  on  wildlife.  EPA  (or  the 
State  with  the  approval  of  EPA)  shall 
implement  a  monitoring  program  to 
assess  attainment  of  the  water  quality 
standard. 

[FR  Doc.  96-1550  Filed  1-25-96;  8:45  am] 
BiLUNQ  CODE  isao-ao-p 


40  CFR  Part  300 

(FRL-5407-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Delete  the 

Folkertsma  Refuse  Site  from  the 

National  Priorities  List;  Request  for 

Comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (US 
EPA)  Region  V  announces  its  intent  to 
delete  the  Folkertsma  Refuse  Site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  US  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  by  US  EPA, 
because  it  has  been  determined  that 
Responsible  Parties  have  implemented 
all  appropriate  response  actions 
required.  Moreover.  US  EPA  and  the 
State  have  determined  that  remedial 
activities  conducted  at  the  Site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before 
February-  28,  1996. 

ADDRESSES:  Comments  may  be  mailed  to 
Gladys  Beard.  Associate  Remedial 
Project  Manager.  Office  of  Superfund, 
U.S.  EPA.  Region  V,  77  W.  Jackson  Blvd. 
(HSR-6I).  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA's  Region  V 


office  and  at  the  local  information 
repository  located  at:  Kent  County 
Public  Library,  4293  Remembrance 
N.W.,  Walker.  Michigan.  49554. 
Requests  for  copies  of  documents 
should  be  directed  formally  to  the 
Region  V  Docket  Office.  The  name, 
address  and  phone  number  of  the 
Regional  Docket  Officer  is  Jan 
Pfundheller.  U.S.  EPA.  Region  V.  77  W. 
Jackson  Blvd.(J-7J),  Chicago,  IL  60604. 
(312) 353-5821. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Sikora,  Remedial  Project  Manager 
at  (312)  886-1843,  Gladys  Beard. 
Associate  Remedial  Project  Manager  at 
(312)  886-7253.  Office  of  Superfund. 
U.S.  EPA.  Region  V.  77  W.  Jackson  Blvd. 
(HSR-6J).  Chicago.  IL  60604  or  Denise 
Gawlinski.  Office  of  Public  Affairs.  U.S. 
EPA.  Region  V.  77  W.  Jackson  Blvd.(P- 
191).  Chicago.  IL  60604.  (312)  886-9859. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

U.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Folkertsma  Refuse 
Site  from  the  National  Priorities  List 
(NPL).  which  constitutes  Appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  and  requests  comments  on  the 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  40  CFR  300.425(e)(3)  of  the 
NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  the  conditions  at  the 
site  warrant  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
U.S.  EPA  is  using  for  this  action. 
Section  FV  discusses  the  history  of  this 
site  and  explains  how  the  site  meets  the 
deletion  criteria. 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA's 


right  to  take  e;ilorceir.<jiU  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or  " 

(iii)  The  Remedial  Investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

in.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  the  NCP  40 
CFR  300.425(e)  has  been  met,  U.S.  EPA 
may  formally  begin  deletion  procedures 
once  the  State  has  concurred.  This 
Federal  Register  notice,  and  a 
concurrent  notice  in  the  local 
newspaper  in  the  vicinity  of  the* Site, 
announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  on  U.S.  EPA's  intention  to 
delete  the  Site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA's  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  Jan  Pfiindheller.  Docket  Officer 
at  the  U.S.  EPA  Region  V  Office.  77  W. 
Jackson  Blvd.  (J-7J).  to  obtain  a  copy  of 
this  responsiveness  summary,  if  one  is 
prepared.  If  U.S.  EPA  then  determines 
the  deletion  from  the  NPL  is 
appropriate,  final  notice  of  deletion  will 
be  published  in  the  Federal  Register. 

IV.  Basis  for  Intended  Site  Deletion 

The  Folkertsma  Refuse  site  is  a  former 
industrial  landfill  located  at  1426 
Pannell  Road  NW.,  in  Walker.  Michigan. 
The  City  of  Walker,  which  borders  the 
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northwest  side  of  Grand  Rapids,  is 
located  in  southwestern  Michigan, 
approximately  25  miles  east  of  Lake 
Michigan  in  Kent  County. 

The  site  is  a  rectangular  parcel  of  land 
measuring  1,000  by  400  feet  and 
covering  approximately  8  acres.  The  site 
is  generally  flat  with  10  feet  of  vertical 
relief  sloping  from  the  northern 
boundary  to  the  southern  boundary.  The 
surface  of  the  landfilled  portion  of  the 
site  rises  approximately  4  to  6  feet  above 
the  surrounding  area.  "The  landfill  was 
not  capped  and  foundry  sand,  the 
primary  fill  material,  was  exposed  at  the 
surface.  However,  the  northeast  portion 
of  the  site  has  been  covered  with  a  3 
inch  layer  of  gravel.  An  unnamed  creek 
(man  made)  running  along  the  western 
property  line  and  a  drainage  ditch 
running  through  the  center  of  the 
landfill  join  at  the  southern  end  of  the 
site  and  empty  into  a  drain  pipe.  The 
drain  pipe  discharges  to  Indian  Mill 
Creek  just  south  of  the  site.  Fishing  and 
swimming  have  been  reported  to  occur 
in  Indian  Mill  Creek.  However,  Indian 
Mill  Creek  is  not  a  major  recreational 
area.  Indian  Mill  Creek,  which  flows  in 
an  easterly  direction,  empties  into  the 
Grand  River  approximately  2  miles 
downstream  of  the  site. 

The  property  is  currently  leased  by  a 
pallet  repair  and  manufacturing 
company.  An  office  building  and  three 
warehouses  are  located  on  the  site,  and 
stacks  of  pallets  are  organized  along  the 
graveled  area.  The  remainder  of  the  site 
is  overgrown  with  weeds,  grass  and 
trees  and  contains  several  pieces  of  junk 
machinery. 

The  site  and  the  properties 
surrounding  the  site  are  zoned  for  and 
occupied  by  industry.  There  are, 
however,  about  ten  to  twelve  residences 
along  the  south  side  of  Pannell  Road  in 
close  proximity  to  the  north  end  of  the 
site.  These  homes  obtain  water  from 
private  wells,  which  are  upgradient 
from  the  site.  There  is  also  a  residential 
subdivision  approximately  a  quarter  of 
a  mile  north  of  the  site.  The  subdivision, 
also  upgradient  of  the  site,  is  serviced 
by  the  Grand  Rapids  Water  Department, 
which  obtains  its  water  from  Lake 
Michigan  and  the  Grand  River. 
Residences  also  exist  south  of  the  site, 
on  the  other  side  of  Indian  Mill  Creek. 
These  homes  are  downgradient  of  the 
site.  Michigan  Department  of  Natural 
Resources  (MDNR)  well  records  indicate 
that  there  is  only  one  domestic  well  in 
this  area;  the  other  residences  are 
serviced  by  the  Grand  Rapids  Water 
Department.  A  door  to  door  survey 
conducted  in  1986  did  not  identify  any 
additional  water  wells  in  this  area. 

East  of  the  site  is  a  tract  of 
undeveloped  woodland  which  was 


formerly  operated  as  a  muck  farm.  A 
muck  farm  is  where  black  earth  with 
decaying  matter  is  harvested  and  used 
as  fertilzer.  The  western  boundary  is- 
bordered  by  nursery  land  and 
greenhouses.  South  of  the  site  is  a 
transfer  station  for  a  rendering 
company.  Wetlands  exist  along  a  second 
drainage  ditch  approximately  85  feet 
east  of  the  site,  and  in  scattered  areas 
along  the  north  bank  of  Indian  Mill 
Creek  downstream  from  the  site. 

A  preliminary  assessment  was 
completed  in  1983.  It  was  determined 
that  an  on-site  investigation  should  be 
conducted."  In  1984,  an  U.S.  EPA  field 
investigation  team  sampled 
groundwater  and  the  sediment  of  the 
drainage  ditch.  Although  the 
groundwater  was  not  found  to  be 
contaminated,  elevated  levels  of  semi- 
volatile  and  inorganic  chemicals  were 
detected  in  the  sediment  samples.  In 
1985,  the  MDNR  conducted  an 
assessment  of  the  site,  and  reported  that 
there  was  approximately  40.000  cubic 
yards  of  waste  at  the  site,  consisting  of 
foundry  sand,  chemical  prodjicts. 
construction  debris  and  other  industrial 
wastes  from  heavy  manufacturing 
operations.  The  site  was  proposed  for 
the  NPL  in  1986.  The  listing  was 
finalized  in  March  31, 1989,  at  54  FR 
13296. 

The  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  for  the 
Folkertsma  Refuse  Site  was  initiated  in 
1989,  and  the  final  RI  report  was 
released  in  1990.  The  major  findings  of 
the  RI  include: 

•  Landfilled  materials  contain 
volatile  organic  compounds  (VOCs), 
semi-volatile  organic  compounds 
(SVOCs),  polychlorinated  biphenyls 
(PCBs),  pesticides,  and  metals  at 
concentrations  above  background  levels. 

•  Some  contaminants  have  migrated 
into  a  muck  deposit  beneath  the  landfill, 
or,  in  areas  where  there  is  little  or  no 
muck,  to  a  limited  extent  into  an 
underlying  sand  and  gravel  unit. 
Contaminants  have  also  migrated  into 
the  sediments  of  the  two  on-site  ditches 
and  Indian  Mill  Creek.  There  is  an 
estimated  12,300  cubic  yards  of 
contaminated  black  earth  with  decayed 
matter,  muck,  and  1,300  cubic  yards  of 
contaminated  sediment  at  the  site. 

•  Shallow  groundwater  beneath  the 
landfill  discharges  to  the  two  on-site 
drainage  ditches  and  Indian  Mill  Creek. 
Deeper  groundwater  beneath  the  landfill 
flows  beneath  Indian  Mill  creek  and 
continues  toward  the  Grand  River. 

•  Arsenic  and  polynuclear  aromatic 
hydrocarbons  (PAHs)  were  detected 
above  Maximum  Contaminant  Levels 
(MCLs)  in  shallow  unfiltered 
groundwater  samples  collected  from 


beneath  the  landfill.  Comparison  ol 
filtered  and  unfiltered  groundwater 
data,  however,  indicates  that  these 
contaminants  are  not  dissolved  in  the 
groundwater,  but  rather  are  attached 
onto  particulate  matter  contained  in  the 
groundwater. 

•  Beryllium  and  cadmium  were 
detected  above  water  quality  criteria  for 
freshwater  in  unfiltered  surface  water 
samples  collected  from  one  of  the 
drainage  ditches.  Beryllium  was 
detected  above  the  chronic  standard  at 
one  location,  while  cadmium  was 
detected  above  both  the  chronic  and 
acute  standards  at  two  locations. 
Comparison  of  filtered  and  unfiltered 
drainage  water  samples,  however, 
indicates  that  these  chemicals  are 
suspended  in  the  drainage  water  rather 
than  dis,solved. 

•  The  landfilled  materials  pose  an 
unacceptable  carcinogenic  risk  to 
human  health  under  worst  case 
conditions  for  ingestion  (10    '•),  direct 
contact  (10"^),  and  inhalation  (10'^). 
The  main  contaminants  posing  the  risks 
are  PAHs  (ingestion  and  direct  contact) 
and  chromium  (inhalation).  No 
unacceptable  human  health  risks  were 
identified  for  exposure  to  the  landfilled 
materials  under  probable  case 
conditions. 

•  The  ingestion  of  shallow 
groundwater  beneath  the  landfill  poses 
unacceptable  potential  future 
carcinogenic  risks  to  human  health  of 
10" 'and  10 ~ 2  under  probable  and 
worst  case  conditions  respectively.  The 
Hazard  Indices  calculated  for  future 
ingestion  of  shallow  groundwater  for 
probable  and  worst  case  conditions  are 
1.62  and  29.7  respectively.  The  risks 
posed  by  ingestion  of  shallow 
groundwater  are  based  on  the  PAHs  and 
high  levels  of  arsenic  detected  in 
unfiltered  groundwater  samples 
collected  from  beneath  the  landfill. 
PAHs  and  arsenic,  however,  have  a 
limited  potential  to  migrate  and  were 
not  detected  in  downgradient 
groundwater  samples. 

•  Potential  future  carcinogenic  and 
noncarcinogenic  human  health  risks 
calculated  for  the  ingestion  of  deep 
groundwater  under  worst  case 
conditions  are  10"^  and  2.54 
respectively.  These  potential  future 
worst  case  risks  are  also  based  on 
unfiltered  groundwater  samples 
collected  from  directly  beneath  the 
landfill.  In  addition,  the  chemical 
concentrations  driving  the  risk  are 
below  MCLs. 

•  The  landfilled  materials  and  the 
contaminated  sediments  of  the  two  on- 
site  ditches  and  Indian  Mill  Creek  pose 
an  unacceptable  risk  to  the  environment 
through  ingestion  and  direct  contact. 
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populations  living  at  or  near  the  site 
who  may  wade  or  swim  in  the  streams, 
or  walk,  lay,  or  burrow  in  the  landfiUed 
materials.  These  risks  will  not  be 
significant  if  exposure  is  infrequent. 
Frequent  exposure,  however,  may  result 
in  the  bioaccumulation  of 
trichloroethene.  PCBs,  and  metals 
including  arsenic,  cadmium,  chromium, 
lead,  mercury,  manganese,  and  nickel. 

•  Based  on  the  findings  of  the  Rl,  U.S. 
EPA  conducted  a  Feasibility  Study  (FS) 
to  evaluate  remedial  alternatives  to 
address  the  contaminated  landfilled 
materials.  The  FS  was  completed  in 
consultation  with  the  MDNR  in  mid- 
1990,  and  U.S.  EPA's  Proposed  Plan  was 
issued  in  consultation  with  the  MDNR 
in  March  1991.  Following  the  close  and 
evaluation  of  the  public  comment 
period.  U.S.  EPA  signed  the  Record  of 
Decision  (ROD)  in  June  1991.  The  State 
of  Michigan  concured  with  the  ROD. 
The  major  components  of  the  selected 
remedy  for  the  Folkertsma  Refuse  site 
include: 

•  Excavation  of  contaminated 
sediments  from  the  two  on-site  ditches 
and  Indian  Mill  Creek  for  consolidation 
with  the  landfilled  materials: 

•  Conversion  of  the  two  on-site 
ditches  into  permeable  underground 
drains  to  provide  for  continued  site 
drainage; 

•  Construction  of  a  cap  over 
contaminated  sediments  and  landfilled 
materials  in  accordance  with  the 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  Subtitle 
D  and  Michigan  Solid  Waste 
Management  Act  641; 

•  Installation  of  passive  gas  vents  to 
prevent  the  buildup  of  volatile  organic 
compounds  and  methane,  if  necessary; 

•  Placement  of  a  layer  of  topsoil  and 
a  vegetative  covering  over  the  clay  cap 
and  landfilled  materials: 

•  Site  fencing  and  institutional 
controls  such  as  deed  restrictions  to 
prevent  the  installation  of  drinking 
water  wells  within  the  landfilled 
portion  of  the  site  and  future 
disturbance  of  the  cap  and  landfilled 
materials: 

•  Implementation  of  long-term 
groundwater  and  drainage  water 
monitoring  programs  to  ensure  the 
effectiveness  of  the  remedial  action.  In 
addition  to  monitoring  the  effectiveness 
of  the  source  control  portion  of  the 
remedial  action,  the  long-term 
groundwater  monitoring  will  also 
ensure  the  effectiveness  of  the 
groundwater  remedy,  which  are  various 
institutional  controls.  If  contamination 
is  detected  beyond  the  area  where  the 
institutional  controls  are  established,  it 


may  be  necessary  to  modify  these 
controls. 

The  remedy  selected  for  the 
Folkertsma  Refuse  site  eliminates  or 
reduces  the  risks  posed  by  the  site 
through  the  use  of  engineering  and 
institutional  controls. 

The  selected  remedy  provides  for  the 
containment  of  the  large  volume  of  low 
level  organic  and  inorganic  waste 
material  present  in  the  landfill,  the 
black  earth  with  decaying  matter  or 
muck  which  is  deposited  beneath  the 
landfill,  and  the  contaminated 
sediments  of  the  two  on-site  ditches  and 
Indian  Mill  Creek;  reduces  the  potential 
for  contaminant  migration  into  the 
groundwater:  and  reduces  the  potential 
for  contaminated  groundwater  to  move 
out  from  beneath  the  landfill. 

Community  involvement  activities  for 
the  Folkertsma  Refuse  site  began  in 
October  1988,  shortly  before  the  Rl  was 
.scheduled  to  begin.  EPA  conducted 
interviews  with  state  and  local  officials, 
a  local  environmental  organization,  and 
Walker  residents  to  determine  the  level 
of  interest  and  concern  over  the  site.  A 
Community  Involvement  Plan  (formerly 
CRP)  was  finalized  in  February.  1989. 

The  RI/P'S  for  the  Folkertsma  Refuse 
site  was  released  to  the  public  in  mid 
1990  and  was  made  available  at  the 
information  repository.  The 
Administrative  Record  is  also 
maintained  at  the  library  and  the  Region 
V  office  in  Chicago. 

Remedial  Action  construction 
activities  began  in  March  1994. 
Construction  activities  included:  site 
clearing  and  regrading.  including  the 
relocation  of  an  on-site  pallet  company 
operation;  sediment  excavation, 
solidification  and  consolidation  with 
the  landfilled  materials;  conversion  of 
two  on-site  ditches  into  permeable 
underground  drains  and  replacing  the 
Indian  Mill  Creek  drain  pipe  with  an 
open  channel;  monitoring  well 
abandonment,  replacement  and 
con.struction:  installation  of  probes  for 
landfill  gas  monitoring:  and 
construction  of  a  cap  consisting  of  2  feet 
of  clay  followed  by  a  6  inch  sand 
drainage  layer.  1  foot  rooting  zone  layer 
and  6  inch  topsoil  layer. 

The  construction  completion  report 
dated  February  199.5  certifies 
completion  of  all  remedial  action  and 
documents  that  the  objectives  of  the 
remedial  action  have  been  met.  This 
report  certifies  that  all  major 
components  of  the  remedy  are  complete 
with  the  exception  of  environmental 
monitoring  and  maintenance,  which  is  a 
long-term  ongoing  part  of  the  operation 
and  maintenance.  However,  the 
equipment  to  conduct  the  long-term 


Minnnui  ni^  \va^  ||l^>talled  as  part  of  this 
project. 

The  institutional  controls  for  the  site 
include  restrictions  to  prohibit 
development  of  the  Site,  (including,  but 
not  limited  to.  excavation,  construction 
and  drill ingj,  and  the  installation  of 
groundwater  drinking  water  wells  at  the 
Site.  The  institutional  controls  regarding 
future  development  of  the  Folkertsma 
Refuse  Site  and  the  future  installation  of 
groundwater  drinking  water  wells  have 
been  implemented  and  shall  be 
permanent. 

EPA.  with  concurrence  from  the  State 
of  Michigan,  has  determined  that 
Responsible  Parties  have  implemented 
all  appropriate  response  actions 
required.  Therefore.  EPA  proposes  to 
delete  the  site  from  the  NPL. 

Dated:  October  T9. 1995. 
Michelle  D.  |ordan. 

Acting  Regional  Administrator,  U.S.  EPA. 
Region  V. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  301,  302,  303,  304,  306 
and  307 

RIN  0970-AB57 

Child  Support  Enforcement  Program; 
State  Plan  Approval  and  Grant 
Procedures.  State  Plan  Requirements, 
Standards  for  Program  Operations, 
Federal  Financial  Participation  and 
Optional  Cooperative  Agreements  for 
Medical  Support  Enforcement 
Computerized  Support  Enforcement 
Systems 

agency:  Office  of  Child  Support 

Enforcement  (OCSE). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  Federal  regulations  governing 
procedures  for  making  information 
available  to  consumer  reporting 
agencies  (CRAs).  These  provisions 
implement  the  requirements  of  section 
212  of  the  Social  Security  Act 
Amendments  of  1994  (Pub.  L.  103^32) 
which  require  States  to  adopt 
procedures  for  periodic  reporting  of 
information  to  CRAs,  effective  October 
1, 1995.  This  proposed  rule  would 
implement  Public  Law  104-35  which 
was  enacted  on  October  12.  1995  which 
revises  section  454(24)  of  the  Social 
Security  Act. 
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In  addition,  it  wuiiiii  revise  or  remove 
regulations,  in  part  or  whole,  in 
response  to  the  President's 
Memorandum  of  March  4.  1995  to  heads 
of  Departments  and  Agencies  which 
announced  a  governnient-wide 
Regulatory  Reinvention  Initiative  to 
reduce  or  eliminate  burdens  on  States, 
other  governmental  agencies  or  the 
private  sector. 

DATES:  Consideration  will  be  given  to 
comments  received  by  March  29.  1996. 
ADDRESSES:  Send  comments  to  Director. 
Office  of  Child  Support  Enforcement, 
Administration  for  Children  and 
Families.  370  L'Enfant  Promenade.  SW., 
4th  fioor.  Washington,  DC  20447. 
Attention:  Director,  Policy  and  Planning 
Division.  Mail  Stop:  OCSE/DPP. 
Comments  will  be  available  for  public 
inspection  Monday  through  Friday.  8:30 
a.m.  to  5:00  p.m.  on  the  4th  floor  of  the 
Department's  offices  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Policy  Branch,  OCSE,  specifically: 

Tom  Killmurray  (202J  401-4677 
regarding  mandatary  reporting  of  child 
support  information  to  consumer 
reporting  agencies; 

Marilyn  R.  Cohen  (202)  401-5366 
regarding  all  other  regulatory  revisions. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirement  regarding  submittal  of  the 
State  plan  preprint  page  was  approved 
by  the  Office  of  Management  and 
Budget  under  OMB  control  number 
0960-0385.  State  plan  preprint  page 
revisions  necessitated  by  this  proposed 
nde  will  be  submitted  to  OMB  for 
approval.  Otherwise,  this  rule  does  not 
require  information  collection  activities 
and,  therefore,  no  additional  approvals 
are  necessary  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

Statutory  Authority 

These  proposed  regulations  are 
published  under  the  authority  of  section 
466(a)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  the  Social  Security 
Act  Amendments  of  1994.  Section 
466(a)(7).  as  amended,  requires  States  to 
have  procedures  which  establish 
periodic  reporting  of  child  support 
arrearage  information  to  CRAs.  The 
statutory  effective  date  for  required 
reporting  of  child  support  information 
in  certain  cases  to  consumer  reporting 
agencies  is  October  1, 1995.  The  name 
of  any  parent  who  owes  overdue 
support  and  is  at  least  tvvo  months 
delinquent  in  the  payment  of  support 
and  the  amount  of  such  delinquency 
must  be  reported  to  CRAs. 


Section  466(a)(7)  contains  three 
exceptions  to  the  periodic  reporting 
requirement.  First,  if  the  amount  of  the 
overdue  support  involved  in  any  case  is 
less  than  $1,000.  information  regarding 
such  amount  shall  be  made  available 
only  at  the  option  of  the  State. 
Secondly,  any  information  with  respect 
to  an  absent  parent  shall  be  made 
available  under  such  procedures,  only 
after  notice  has  been  sent  to  such  absent 
parent  of  the  proposed  action,  and  such 
absent  parent  has  been  given  a 
reasonable  opportunity  to  contest  the 
accuracy  of  such  information  (and  after 
full  compliance  with  all  procedural  due 
process  requirements  of  the  State). 
Finally,  such  information  shall  not  be 
made  available  to  a  CRA  which  the  State 
determines  does  not  have  sufficient 
capability  to  make  systematic  and 
timely  use  of  such  information,  or  an 
entity  which  has  not  furnished  evidence 
satisfactory  to  the  State  that  the  entity 
is  a  CRA. 

This  regulation  is  also  proposed 
under  the  authority  granted  to  the 
Secretary  by  section  1102  of  the  Act. 
Section  1102  of  the  Act  requires  the 
Secretary  to  publish  regulations  that 
may  be  necessary  for  the  efficient 
administration  of  the  functions  for 
which  she  is  responsible  under  the  Act. 
In  accordance  with  the  Presidential 
directive  to  executive  branch  regulatory 
agencies  to  identify  existing  regulations 
that  are  redundant  or  obsolete.  OCSE 
has  examined  Part  300  of  Title  45.  Code 
of  Federal  Regulations  to  evaluate  those 
areas  where  regulations  should  be 
removed. 

Background 

The  Child  Support  Enforcement 
Amendments  of  1984  (Pub.  L.  98-378) 
featured  provisions  that  required  critical 
improvements  in  State  and  local  child 
support  enforcement  programs.  Making 
child  support  delinquency  information 
available  to  credit  bureaus  upon  their 
request  was  one  of  the  statutorily 
prescribed  procedures  required  of  States 
by  the  1984  amendments. 

Reporting  overdue  child  support 
owed  by  obligors  to  consumer  reporting 
agencies  (CRAs)  is  an  effective 
enforcement  technique  that  has  several 
benefits.  It  creates  an  incentive  for 
obligors  to  make  promjpt  and  consistent 
payments,  because  delinquent  payment 
information  could  negatively  impact 
their  credit  history,  thus  endangering 
their  purchasing  power.  Credit  reporting 
may  be  particularly  effective  in  cases 
involving  self-employed  obligors,  which 
can  be  among  the  most  challenging 
cases  to  work.  Because  many  self- 
employed  obligors  are  highly  dependent 
on  credit  to  operate  their  businesses. 


impeding  their  credit  or  purchasing 
power  may  deter  noncompliance. 

The  addition  of  information  about 
unpaid  child  support  on  individual 
credit  records  may  make  it  less  likely  for 
obligors  to  incur  other  debts  which 
could  interfere  with  their  ability  to  pay 
child  support.  Finally,  reporting  of  child 
support  delinquencies  may  help  child 
support  recipients  obtain  credit.  Child 
support  information  is  often  used  to 
substantiate  income  by  custodial 
parents  attempting  to  obtain  credit. 
CRAs  may  use  the  information  reported 
by  rV-D  agencies  to  verify  overdue  child 
support  and  subsequent  payment 
information. 

Much  of  the  expansion  of  credit 
reporting  was  due  to  enactment  of  the 
Child  Support  Enforcement 
Amendments  of  1984,  which  mandated 
that  States  respond  to  CRA  requests  for 
information  on  obligors  who  are  $1,000 
or  more  in  arrears  and  reside  in  the 
State.  Most  States  have  gone  beyond  the 
legal  requirement  and  are  routinely 
reporting  information  to  CRAs. 

In  addition,  the  Ted  Weiss  Act  of 
1992  (Pub.  L.  102-537)  amended  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a[fl)  to  require  consumer  credit 
reporting  agencies  to  include  in 
consumer  reports  information,  no  more 
than  seven  years  old,  on  overdue  child 
support  when  provided  by  child 
support  enforcement  agencies,  or 
received  otherwise  and  verified  by  any 
local,  State  or  Federal  agency. 

Currently,  approximately  40  States 
operate  routine  periodic  credit  reporting 
processes,  without  the  necessity  of  a 
request  from  the  credit  bureau.  Most  of 
the  States  report  information  to  CRAs  if 
arrearages  reach  or  exceed  $1,000; 
several  report  arrearages  of  lesser 
accruals.  California  has  no  minimum 
amount,  and  in  fact,  reports  all  ordered 
child  support  to  credit  burftaus 
irrespective  of  a  delinquency.  Under  the 
proposed  rule,  States  will  have  the 
flexibility  to  decide  what  "periodic" 
reporting  is;  some  States  may  report 
monthly,  others  may  report  quarterly. 
The  majority  of  States  report 
information  to  CRAs  on  a  monthly  basis, 
a  few  others  on  a  bimonthly  or  annual 
basis.  The  method  of  reporting  varies. 
Thirty-six  States  report,  in  an  automated 
manner,  using,  for  example,  tape 
matches;  nine  States  provide 
information  manually;  several  States 
employ  a  combination  of  both  reporting 
methods. 

The  President  and  Congress  decided 
to  improve  this  enforcement  tool  with 
the  Social  Security  Act  Amendments  of 
1994  (Pub.  L.  103-432).  These  reforms 
are  based  on  successful  State  practices 
as  well  as  a  recommendation  by  the  U.S. 
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Commission  on  Interstate  Child  Support 
in  its  comprehensive  report  to  the 
Congress,  "Supporting  our  Children:  A 
Blueprint  for  Reform."  Because 
Congress  added  the  mandate  to  section 
466(a)  of  the  Act.  reporting  to  credit 
bureaus  is  a  requirement  which  States 
must  meet  as  a  condition  of  State  plan 
approval  under  section  454  of  the  Act. 

This  proposed  rule  is  also  in  response 
to  the  President's  Memorandum  of 
March  4,  1995  to  heads  of  Departments 
and  Agencies  which  announced  a 
government-wide  Regulatory 
Reinvention  Initiative  to  reduce  or 
eliminate  mandated  burdens  on  States, 
other  governmental  agencies  or  the 
private  sector. 

The  Presidential  Memorandum 
required  agencies,  by  June  1.  1995,  to 
conduct  a  page-by-page  review  of  all 
regulations  to  eUminate  or  revise  those 
that  are  outdated  or  otherwise  in  need 
of  reform.  OCSE  conducted  such  a 
review,  resulting  in  the  proposed 
revisions,  set  forth  in  this  dociiment. 
Both  substantive  and  technical  cheuiges 
are  proposed  including  recodification 
such  as  renumbering  and  terminology 
revisions. 

In  our  analysis  of  existing  regulations, 
we  took  a  cautionary  approach 
recbgnizing  that  significant  legislation 
to  overhaul  the  welfare  system, 
including  major  reform  to  the  child 
support  enforcement  program,  is 
actively  pending  before  the  104th 
Congress.  Accordingly,  numerous 
existing  rules  will  potentially  be 
affected.  We  have  deferred 
recommending  any  changes  in  existing 
rules  which  may  be  impacted  by 
enactment  of  an  incipient  legislative 
change.  However,  we  consider  the 
changes  in  this  proposed  rule  as  only 
the  first  part  of  our  response  to  the 
President's  Regulation  Reinvention 
Initiative.  We  will  work  with  our 
partners  to  identify  additional 
regulations  which  should  be  reevaluated 
given  the  new  direction  of  regulatory 
reinvention. 

Description  of  Regulatory  Provisions 

We  propose  to  make  technical 
revisions,  including  recodification,  to 
the  following  regulations,  in  addition  to 
amending  section  303.105,  "Procedures 
for  making  information  available  to 
consumer  reporting  agencies". 

Section  301.1     General  Definitions 

We  propose  that  the  specified  years 
for  Applicable  matching  rate  of  "1983 
through  1987,  70  percent,  FY  1988  and 
FY  1989,  68%,"  referenced  in  section 
301.1  be  removed  as  such  dates  have 
passed. 


Section  301.15     Grants 

We  propose  two  technical  revisions  in 
this  section.  Part  of  the  mailing  address 
in  paragraph  (a)(l]  should  be  updated 
by  replacing,  "Social  and  Rehabilitation 
Service,  Attention:  Finance  Division, 
Washington.  DC  20201"  with 
"Administration  for  Children  and 
Families,  Office  of  Program  Support, 
Division  of  Formula,  Entitlement  and 
Block  Grants,  370  L'Enfant  Promenade, 
SW..  Washington,  DC  20447."  In 
addition,  we  propose  to  replace  the 
phrase,  "Subpart  C  Matching  and  Cost 
Sharing"  with  "45  CFR  74.23  Cost 
Sharing  or  Matching"  and  replace  the 
phrase  "Subpart  I  Financial  Reporting 
Requirements"  with  "45  CFR  74.52 
Financial  Reporting"  in  paragraph  (e). 
We  propose  this  latter  revision  to 
coincide  with  substantial  revisions  of  45 
CFR  Part  74  by  DHHS  August  25. 1994 
(59  FR  43760). 

Section  302.15     Reports  and 
Maintenance  of  Records 

This  rule  implements  section  454(10) 
of  the  Act  which  does  not  specify  use 
of  microfilm  for  record  retention.  We 
propose  that  paragraph  (b)  "Conditions 
for  Optional  Use  of  Microfilm  Copies," 
be  removed  as  microfilm  use  is  obsolete 
due  to  automatic  case  tracking  and 
electronic  filing  capability.  The 
proposed  change  will  result  in  the 
following:  Paragraph  (a)  will  be  without 
designation,  paragraphs  (a)(1)  and  (a)(2) 
will  be  redesignated  (a)  and  (b),  and 
roman  numerals  (i)  through  (vii)  will  be 
redesignated  as  arabic  numbers  (1) 
through  (7),  respectively.  Removal  of  the 
microfilm  reference  does  not  preclude 
States  from  continuing  to  use  microfilm 
as  an  information  storage  medium. 

Section  302.33     Services  to  Individuals 
Not  Receiving  AFDC  or  Title  IV-E 
Foster  Care  Assistance 

We  propose  to  remove  paragraph 
(c)^l).  Application  Fee,  as  it  refers  to 
requirements  in  effect  prior  to  October 
1.  1985.  which  date  has  passed.  Thus, 
paragraph  (2)  will  be  renumbered  as 
paragraph  (1)  and  paragraph  (3)  will  be 
renumbered  as  paragraph  (2).  In 
addition,  we  propose  to  remove 
paragraph  (e)  Assignment.  Because  a 
State  is  not  required  to  take  an 
assigiunent  but  has  discretion  to  do  so. 
this  section  is  being  removed  as  a  "non- 
mandatory"  aspect  of  existing  rules. 
Removal  of  this  subsection  does  not 
preclude  a  State  fi'om  taking  an 
assignment  of  rights  fi-ora  a  non-AFDC 
recipient  of  IV-D  services  if  necessary 
imder  State  law  or  practice  in  order  to 
deliver  program  service. 


Section  302.34     Cooperative 
'  Arrangements 

The  authorities  for  this  rule  are 
sections  1102  and  454(7)  of  the  Act.  We 
propose  to  remove  paragraph  (b).  As  the 
result  of  the  passage  of  time,  cooperative 
agreements  should  meet  §  303.107 
criteria  at  this  time.  This  revision  would 
leave  paragraph  (a)  without  designation. 
We  further  propose  to  revise  the  first 
sentence  of  the  remaining  paragraph  by 
adding  "under  §  303.107"  after 
"cooperative  arrangements." 

Section  302.36    Provision  of  Services  in 
Interstate  IV-D  Cases 

The  authorities  for  this  rule  are 
section  454(9)  of  the  Act  which 
addresses  standards  prescribed  by  the 
Secretary  and  section  1 102  of  the  Act 
which  addresses  the  Secretarial 
authority  to  issue  regulations  necessary 
for  program  administration.  These 
requirements  were  placed  in  regulation 
to  clarify  that  States  are  required  to 
provide  all  necessary  IV-D  services  in 
interstate  cases.  However,  we  propose  to 
remove  paragraphs  (a)(1)  through  (a)(5), 
to  eliminate  repeating  §  303.7(c)(7), 
explicit  provisions  which  specify  the 
various  functional  responsibilities  by 
the  responding  State.  This  does  not  alter 
the  requirement  for  provision  of 
services;  it  merely  removes  unnecessary 
text  referenced  elsewhere.  This 
proposed  revision  would  remove  "for:" 
at  the  end  of  paragraph  (a)  and 
subparagraphs  (a)(1)  through  (a)(5),  thus 
ending  the  paragraph  with  the  word, 
"chapter." 

Section  302.37    Distribution  of  Support 
Payments 

This  rule  implements  section  454(11) 
of  the  Act.  We  propose  to  remove  it 
because  it  references  §§  302.32  and 
302.51  which  dupUcate  this  section. 

Section  302.54     Notice  of  Collection  of 
Assigned  Support 

This  rule  implements  section  454(5) 
of  the  Act  which  does  not  specify  dates. 
Therefore,  we  propose  to  remove 
paragraph  (a)  which  is  obsolete  as  it 
specifies  requirements  in  effect  until 
December  31,  1992,  which  event  has 
now  passed. 

Thus,  paragraph  (b)  would  be 
redesignated  paragraph  (a)  and 
paragraph  (c)  would  be  redesignated 
paragraph  (b).  respectively. 

We  also  propose  to  revise  paragraph 
(b)(2)  by  adding  the  word,  "collected" 
after  the  second  mention  of  "support"  to 
read  as  follows:  "The  monthly  notice 
must  list  separately  payments  collected 
from  each  absent  parent  when  more 
than  one  absent  parent  owes  support  to 
the  family  and  must  indicate  the 
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amount  of  current  support  collected,  the 
amount  of  arrearages  collected  and  the 
amount  of  support  collected  which  was 
paid  to  the  family."  This  addition  is 
made  to  clarify  that  it  is  the  amount 
actually  collected,  not  the  amount  owed 
that  must  be  included  in  the  notice,  and 
vdll  be  consistent  with  the  statutory 
language  at  section  454(5)(A)  of  the  Act. 
Section  302.54(c)(l)(i)  specifies  one  of 
the  grounds  upon  which  a  State  may  be 
granted  a  waiver  to  permit  the  issuance 
of  quarterly,  rather  th?n  monthly, 
notices  of  the  amount  of  support 
collected.  Waivers  granted  under  this 
criterion  were  based  upon  the  State's 
lack  of  a  computerized  support 
enforcement  system  consistent  with 
Federal  requirements  or  the  lack  of  an 
automated  system  that  is  able  to 
generate  monthly  notices.  Such  waivers 
were  valid  through  September  30,  1995. 
On  October  12.  1995,  PubUc  Law  104- 
35  was  signed  into  law,  which  revised 
Section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary,  a  operational 
automated  data  processing  and 
information  retrieval  system  meeting  all 
requirements  of  Federal  law  from 
October  1,  1995  to  October  1,  1997. 
Because  waivers  available  under 
§  302. 54(c)(l)(i)  are  linked  to  the 
deadline  by  which  States  must  have, 
operational  automated  systems,  we 
propose  to  revise  the  date  clause  to  read 
"Until  September  30,  1997,".  Any 
automated  system  developed  to  meet 
the  Federal  requirements  for  a  certified 
comprehensive  Statewide  system  must 
produce  memdated  monthly  notices  of 
collections.  States  with  previous 
waivers  that  expired  September  30, 
1995  can  apply  for  extension  of  the 
waiver  if  the  State  does  not  have  a 
computerized  support  enforcement 
system  consistent  with  Federal 
requirements  or  lacks  an  automated 
system  that  is  able  to  generate  monthly 
notices.  Extension  of  waivers  will  be 
granted  as  part  of  the  State  plan 
approval  process. 

Section  302.70    Required  State  Laws 

Section  466(a)  of  the  Act  requires  a 
State  to  enact  laws  providing  for  these 
new  requirements.  Consistent  with 
implementation  of  the  Family  Support 
Act  requirements,  however.  States  may 
implement  provisions  using  regulation, 
procedure,  or  court  rule,  instead  of  law, 
if  such  regulation,  procedure,  or  rule 
has  the  same  force  and  effect  under 
State  law  on  the  parties  to  whom  they 
apply. 

We  propose  to  revise  section 
302.70(a)(7)  to  reflect  the  statutory 
amendment  which  mandates  reporting 


of  certain  child  support  arrearage 
information  to  credit  reporting  agencies. 
Each  rV-D  State  plan  requirement 
remains  effective  on  the  date  indicated 
by  the  statute  or  implementing 
regulation. 

Section  302.85    Mandatory 
Computerized  Support  Enforcement 
System 

On  October  12, 1995,  Public  Law  104- 
35  was  signed  into  law,  which  revises 
Section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
from  October  1,  1995  to  October  a,  1997. 
Because  the  deadline  by  which  States 
must  have  operational  automated 
systems  has  been  changed,  we  propose 
to  remove  the  date  in  paragraph  (a)(2) 
"October  1,  1995"  and  replace  it  with 
"October  1, 1997." 

Section  303. 1 0    Procedures  for  Case 
Assessment  and  Prioritization 

This  rule  was  issued  imder  authority 
of  section  1102  of  the  Act,  as  part  of 
implementation  of  the  Child  Support 
Enforcement  Amendments  of  1984  (Pub. 
L.  98-378).  We  propose  to  remove  this 
section  because  case  assessment  and 
prioritization  procedures  are  permissive 
and  standards  for  an  effective  program 
at  45  CFR  Part  303  require  the  State  to 
provide  necessary  IV-D  services  in  all 
cases  in  an  efficient  and  effective 
manner.  Therefore,  it  is  not  necessary  to 
place  this  information  in  regulation. 

Section  303.31     Securing  and  Enforcing 
Medical  Support  Obligations 

This  rule  implements  section  452(f)  of 
the  Act.  We  propose  to  replace 
references  to  "§  306.50(a)"  with 
"§  303.30"  in  paragraphs  (b)(6)  and 
(b)(7).  This  technical  change  is  required 
to  correct  a  clerical  error.  Revisions  to 
§§  303.30  and  303.31  set  forth  in  the 
final  rule  issued  March  8,  1991  did  not 
make  these  technical  changes. 

Section  303.73    Applications  to  Use 
The  Courts  of  the  United  States  to 
Enforce  Court  Orders 

This  regulation  is  based  on  sections 
452(a)(8)  and  460  of  the  Act.  An  Action 
Transmittal  (AT)  issued  February  6, 
1976  (OCSE-AT-76-1)  and  revised  May 
12,  1976  (OCSE-AT-76-8)  covers 
paragraphs  (a)  and  (b)  of  the  regulation. 
Since  the  requirements  in  this 
regulation  are  infrequently  used,  it  is 
sufficient  for  users  to  follow  guidance  in 
the  AT.  The  AT  gives  express 
instructions  for  submitting  cases  for 


consideration  for  referral  to  Federal 
court.  Paragraph  (c)  is  unnecessary  to  be 
placed  in  regulation  as  it  merely 
specifies  internal  instructions  to  the 
Regional  Office. 

'Therefore,  we  propose  to  revise  the 
end  of  the  introductory  portion  of 
paragraph  (a)  by  removing,  "to 
demonstrate  that"  and  completing  the 
paragraph  by  adding,  "in  accordance 
with  instructions  issued  by  the  Office," 
thus  removing  paragraphs  (a)(1)  through 
(c). 

Section  303.100    Procedures  for  Wage 
or  Income  Withholding 

In  the  administration  of  wage  or 
income  withholding,  §  303.100(g)(3) 
requires  that  effective  October  1, 1995, 
States  must  be  capable  of  receiving 
withheld  amounts  and  accounting 
information  which  are  electronically 
transmitted  by  the  employer  to  the 
State.  This  effective  date  for  electronic 
funds  transfer  capability  was  directly 
linked  to  the  date  by  which  States  are 
required  to  have  operational  automated 
child  support  enforcement  systems.  On 
October  12,  1995,  Public  Law  104-35 
was  signed  into  law,  which  revises 
Section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary',  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
from  October  1,  1995  to  October  1.  1997. 
Because  the  deadline  by  which  States 
must  have  operational  automated 
systems  has  been  changed,  we  propose 
to  revise  the  introductory  clause  in 
paragraph  (g)(3)  to  remove  the  phrase 
"Effective  October  1,  1995,"  and  replace 
it  with  "Effective  October  1,  1997,". 

Section  303.105  Procedures  for 
Making  Information  Available  to 
Consumer  Reporting  Agencies 

We  propose  to  implement  the 
requirements  of  amended  section 
466(a)(7)  by  revising  the  heading  of  45 
CFR  303.105,  Procedures  for  making 
information  available  to  consumer 
reporting  agencies,  to  read:  "Procedures 
for  periodic  reporting  of  information  to 
consumer  reporting  agencies." 

Under  §  303.105(3),  the  definition  of 
"consumer  reporting  agency"  remains 
the  same.  The  definition,  which  mirrors 
the  language  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681alf]).  has 
not  been  changed. 

We  propose  to  revise  paragraph  (b).  to 
specify  that  States  must  use  this 
procedure  when  a  non-custodial  absent 
parent  owes  overdue  support  exceeding 
$1,000  and  is  at  least  two  months  in 
arrears.  The  provision  of  information  by 


2778  Federal  Register  /  Vol.  61.  No.  19  /  Monday.  January  29.  1996  /  Proposed  Rules 


I- 

K^'deral  Register  /  Vol.  61.  No.  19  /  Monday,  January  29,  1996  /  Proposed  Rules 


2779 


IV-D  agencies  is  no  longer  triggered  by 
the  request  of  a  CRA,  but  is  now 
required  to  be  reported  under  the  above 
criteria.  The  use  of  such  procedures  is 
optional  to  the  State  in  cases  where  the 
absent  parent  owes  less  than  $1,000  in 
arrears.  Allowing  for  optional  reporting 
in  cases  of  less  than  $1,000  in  arrears  is 
in  keeping  with  the  Federal/State 
partnership  in  administering  child 
support  enforcement  and  allowing  for 
maximum  State  flexibility. 

States  may  wish  to  take  advantage  of 
reporting  when  a  non-custodial  parent 
owes  overdue  support  less  than  $1,000 
because  many  child  support  orders  have 
low  monthly  payment  amounts. 
Otherwise,  several  months  arrearage 
could  result  before  triggering  reporting 
at  the  $1,000  threshold.  Some  States, 
including  California,  have  found  it 
beneficial  to  report  all  child  support 
accounts  to  CRAs  for  such  reasons  as 
ease  of  administration  and  conformance 
to  the  credit  reporting  industry  standard 
of  reporting  all  debt  and  payment 
information.  In  order  to  give  States 
maximum  flexibility,  there  are  no 
further  requirements  regarding  the 
frequency  or  manner  in  which 
delinquent  support  information  is 
shared  with  CRAs.  This  flexibility  is 
also  intended  to  allow  for  uninterrupted 
reporting  in  States  where  current 
procedures  may  already  meet  the  new 
requirement. 

The  cases  in  which  information  is 
sent  to  the  CRA  may  be  further  limited 
by  the  State  through  the  use  of  State 
guidelines  (45  CFR  303.105(b)).  Criteria 
may  be  developed  to  determine  which 
cases  are  inappropriate  for  reporting  to 
CRAs.  For  example.  State  developed 
guidelines  might  exclude  the  reporting 
of  ca.ses  where  abuse  or  violence  has 
been  threatened  or  has  occurred. 

In  addition,  we  propose  to  revise 
paragraph  (b)  by  removing  the  second 
sentence  specifying  that  State  guidelines 
should  be  made  generally  available  to 
the  public  as  to  when  use  or  application 
of  reporting  child  support  arrearages  to 
credit  reporting  agencies  would  not 
carry  out  the  purposes  of  the  program  or 
would  be  otherwise  inappropriate  in  the 
circumstances.  We  are  proposing  this 
revision  since  the  statute  mandates 
reporting  of  all  cases  which  qualify 
based  on  arrearages  and  expressly 
specifies  the  bases  for  exceptions. 
Guidelines  for  not  submitting  cases  are 
no  longer  appropriate. 

We  invite  State  comments  on  any 
existing  reporting  criteria  they  may  use. 
Comments  received  on  this  subject  will 
be  widely  disseminated  because 
examples  may  be  helpful  to  other  States 
in  formulating  their  own  guidelines. 


In  accordance  with  section 
4f>6(a)(7)(C)  of  the  Act.  under  proposed 
paragraph  (c)  of  section  .103.10.5,  States 
are  required  to  withhold  information 
from  a  CRA  which  does  not  have 
sufficient  capability  to  make  accurate 
use  of  the  information  in  a  systematic 
and  timely  manner.  In  order  to 
maximize  flexibility.  States  will  be  free 
to  use  their  own  criteria  in  determining 
what  constitutes  a  "systematic  and 
timely"  use  of  the  reported  information 
under  amended  section  466(a)(7)(C)  of 
the  Act.  States  are  also  required  to 
withhold  information  from  an  entity 
which  has  not  furnished  satisfactory 
evidence  to  the  State  that  it  is  a  CRA. 

Under  amended  section  466(a)(7)  of 
the  Act.  the  provision  which  allowed  for 
a  fee  for  furnishing  such  information  to 
be  imposed  on  the  requesting  CRA  by 
the  State  has  been  deleted.  Therefore, 
we  propose  that  the  corresponding  text 
involving  the  optional  fee  under  the 
existing  §  303.105(c)  be  removed. 

In  accordance  with  section 
466(a)(7)(b)  of  the  Act,  paragraph  (d) 
requires  the  State  to  provide  the 
noncustodial  parent  an  advance  notice 
and  an  opportunity  to  contest  the 
accuracy  of  this  information.  Paragraph 
(e)  requires  the  State  to  comply  with  all 
applicable  procedural  due  process 
requirements  of  the  State  before 
releasing  the  information.  The 
requirements  imposed  in  paragraphs  (d) 
and  (e)  have  been  required  by  the  statute 
since  it  was  enacted  in  1984  and  were 
not  amended.  Therefore,  paragraph  (d) 
and  (e)  remain  unchanged  by  this 
proposed  rule. 

To  ensure  that  this  proposed  rule 
maximizes  State  flexibility,  we  generally 
have  not  proposed  to  add  regulatory 
requirements  that  go  beyond  statutory 
requirements.  However,  there  is  one 
area  where  we  believe  additional 
Federal  regulatory  guidance  is  needed — 
credit  reporting  in  interstate  cases. 
Because  interstate  cases  involve 
interaction  between  one  or  more  States, 
there  is  a  need  for  national  standards  to 
ensure  uniformity  and  clarity. 

The  statute  does  not  address  which 
State  (initiating  or  responding)  should 
report  to  credit  bureaus  in  interstate 
cases.  Based  on  input  that  we  have 
received  from  several  States,  Federal 
guidance  is  needed  in  this  area  to  avoid 
duplication,  confusion,  and  double- 
reporting.  For  example,  if  both  the 
initiating  and  responding  States  report 
arrears  owed  under  a  child  suppoi^t 
order  in  a  case,  both  reports  may  appear 
on  the  obligor's  credit  record.  As  a 
result,  the  credit  re<:ord  would  indicate 
that  the  obligor  owes  two  separate  debts 
to  two  different  child  support  agencies, 
when  in  fact  the  two  reports  are  for  the 


.same  arrearage.  Such  misleading 
double-reporting  creates  unnecessary 
duplication  of  effort  for  child  support 
agencies,  generates  time-consuming 
inquiries  and  complaints,  and  is  unfair 
to  obligors. 

To  address  these  problems,  we  are 
proposing  new  paragraph  (f)  in 
§  303.105  which  provides:  for  cases 
where  an  initiating  State  requests,  in 
accordance  with  §  303.7(b),  a 
responding  State  to  enforce  a  support 
order,  the  responding  State  will  report 
to  consumer  reporting  agencies.  The 
initiating  State  will  not  report. 

We  are  proposing  that  the  responding 
State  be  responsible  for  credit  reporting 
since  it  is  u.sually  the  State  that 
implements  enforcement  remedies 
(except  for  Federal  income  tax  refund 
offset  which  is  implemented  by  the 
initiating  State).  The  responding  State 
can  coordinate  credit  reporting  with  the 
other  enforcement  techniques  that  it  is 
using.  In  addition,  the  responding  State 
may  have  the  most  up-to-date  payment 
and  location  information  about  the 
obligor.  Finally,  since  the  obligor  often 
lives  in  the  responding  State,  the 
responding  State  is  more  likely  to  report 
to  credit  reporting  agencies  which  focus 
on  the  area  where  the  obligor  lives. 
Many  credit  reporting  agencies  only 
maintain  records  for  certain  localities 
and  regions,  and  even  a  major  credit 
bureau  may  have  more  complete 
information  for  individuals  in  a 
particular  region  of  the  country. 

Credit  reporting  in  interstate  cases 
where  there  are  multiple  support  orders 
governing  the  same  period  of  time  can 
be  particularly  complex.  Under  the 
Uniform  Reciprocal  Enforcement  of 
Support  Act  (URESA),  interstate 
proceedings  are  considered  "new" 
proceedings,  even  if  a  valid,  enforceable 
support  order  already  exists.  As  a  result, 
multiple,  yet  valid,  orders  in  varying 
amounts  in  different  States  have  been 
entered  for  the  same  children.  If 
arrearages  owed  for  the  same  period  of 
time  under  more  than  one  order  are 
reported  to  credit  agencies,  the  obligor 
will  appear  to  owe  multiple  debts  even 
though,  under  State  law,  an  obligor 
receives  credit  under  all  orders  for  any 
payment  made.  Therefore,  the  reporting 
of  arrears  under  multiple  orders 
exaggerates  the  amount  that  the  obligor 
actually  owes. 

The  Uniform  Interstate  Family 
Support  Act  (UIFSA)  and  the  Full  Faith 
and  Credit  for  Child  Support  Orders  Act 
(Pub.  L.  103-383)  will  eventually 
alleviate  the  multiple  order  problem. 
These  laws,  which  together  limit  the 
ability  of  a  State  to  enter  or  modify  an 
order  if  a  valid  order  already  exists,  will 
replace  multiple  orders  with  a  system 
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under  which  only  one  support  order  is 
effective  at  any  one  time.  However,  this 
transition  will  take  a  matter  of  years — 
until  all  of  the  children  with  multiple 
ofders  emancipate.  We  welcome 
comments  concerning  possible  ways  to 
address  this  multiple  order  problem. 

In  addition,  we  welcome  comments 
regarding  the  general  issue  of  credit 
reporting  in  interstate  cases,  particularly 
whether  there  is  a  need  for  Federal 
regulation  in  this  area  and  whether  you 
agree  with  our  proposal. 

Finally,  in  addition  to  reporting 
information  to  CRAs,  States  routinely 
obtain  valuable  location  information 
from  CRAs.  The  requirements  of  this 
section  do  not  preclude  a  State  from 
obtaining  information  from  CRAs.  Many 
States  already  reap  the  benefits  of  using 
CRAs  as  a  source  of  valuable 
information.  States  may  make  requests 
of  consumer  reporting  agencies  for  such 
purposes  as  location  of  non-custodial 
parents,  location  of  assets,  and 
determination  of  ability  to  pay  support. 

Section  304.10    General  Administrative 
Requirements 

We  propose  to  replace  the 
parenthetical  phrase,  "(with  the 
exception  of  Subpart  G,  Matching  and 
Cost  Sharing  and  Subpart  I,  Financial 
Reporting  Requirements)"  with  "(with 
the  exception  of  45  CFR  74.23,  Cost 
Sharing  or  Matching  and  45  CFR  74.52, 
Financial  Reporting)."  We  are  proposing 
this  revision  to  coincide  with 
substantial  revisions  of  45  CFR  Part  74 
by  DHHS  August  25,  1994  (59  FR 
43760). 

Section  304.20    Availability  and  Rate 
of  Federal  Financial  Participation 

We  propose  to.make  several  technical 
revisions  to  update  and  correct  this 
section.  In  paragraph  (b)(l)(iii),  we 
propose  to  replace  the  phrase  "Subpart 
P"  with  "*   *•*  in  accordance  with  the 
Procurement  Standards  found  in  45  CFR 
74.40  et.  seq.."  We  are  proposing  this 
revision  to  coincide  with  substantial 
revisions  of  45  CFR  Part  74  by  DHHS 
August  25,  1994  (59  FR  43760)  because 
the  regulation  is  applicable  to  both 
agencies.  In  paragraph  (b)(l)(vi).  we 
propose  to  change  the  reference  from 
"§  302.16"  to  "§  304.15."  We  propose 
this  technical  revision  because  §  304.15 
is  a  cross-reference  to  the  DHHS 
regulations  on  cost  allocation  at  45  CFR 
Part  95,  Subpart  E  which  replaced  45 
CFR  302.16.  In  paragraph  (b)(3)(iv),  we 
propose  to  replace  "attachment"  with 
"withholding",  in  order  to  make  the 
terminology  consistent  wath  the 
enactment  of  the  Child  Support 
Enforcement  Amendments  of  1984  (Pub. 
L.  98-378)  which  created  a  new  section 


466  of  the  Act  including  paragraph 
(a)(1)  and  (b)  for  "wage  withholding" 
and  implementing  regulations  at  45  CFR 
303.100.  In  paragraph  (b)(8),  we  propose 
to  correct  a  clerical  error  by  replacing 
"§302.2"  with  "§303.2."  Finally,  in 
paragraph  (b)(ll),  we  propose  to  remove 
"Part  306,  Subpart  B.  of  this  chapter" 
and  replace  with  "sections  303.30  and 
303.31".  We  are  proposing  this 
technical  fix  to  update  this  section  to 
refiect  the  revision  made  in  1990  to 
redesignate  Part  306  Subpart  B  as 
sections  303.30  and  303.31. 

Section  304.95    State  Commissions  on 
Child  Support 

This  rule  was  required  by  section  15 
of  Public  Law  98-378  to  be 
implemented  by  December  1, 1984  with 
a  report  of  findings  and 
recommendations  to  the  Governor  by 
October  1. 1985.  We  propose  to  remove 
this  section  as  the  requirement  for  a 
State  to  have  a  Commission  on  Child 
Support  as  a  condition  of  eligibility  for 
Federal  funding  expired  on  October  1, 
1985.  Although  it  is  no  longer 
mandatory,  nothing  precludes  a  State 
from  having  such  a  Commission. 

Part  306    Optional  Cooperative 
Agreements  for  Medical  Support 
Enforcement;  Section  306.0  Scope  of 
This  Part,  Section  306.2  Cooperative 
Agreement,  Section  306.10  Functions  To 
Re  Performed  under  a  Cooperative 
Agreement,  Section  306. 1 1 
Administrative  Requirements  of 
Cooperative  Agreements,  Section  306.20 
Prior  Approval  of  Cooperative 
Agreements,  Section  306.21  Subsidiary 
Cooperative  Agreements  With  Courts 
and  Law  Enforcement  Officials,  Section 
306.22  Purchase  of  Service  Agreements, 
and  Section  306.30  Source  of  Funds 

Cooperative  agreements  for  medical 
support  enforcement  was  first  added  to 
the  IV-D  regulations  (Part  306)  in  the 
February  11,  1980  joint  final  rule  by  the 
Health  Care  Financing  Administration 
(HCFA)  and  OCSE  implementing 
section  11  of  Public  Law  95-142  which 
added  a  new  section  1912  to  the  Social 
Security  Act.  Section  1912  authorized 
the  Third  Party  Liability  (TPL)  program 
in  the  Medicaid  agency  and  required  the 
State  to  require  Medicaid  recipients,  as 
a  condition  of  Medicaid  eligibility,  to 
assign  their  support  rights  to  any 
medical  support  and  to  cooperate  with 
the  State  in  establishing  paternity  and 
obtaining  third  party  payments.  Section 
1912  also  required  the  State  plan  to 
provide  for  the  State  Medicaid  agency  to 
make  cooperative  agreements  with  the 
State  IV-D  agency,  and  other 
appropriate  agencies,  courts,  and  law 
enforcement  officials  to  assist  in  the 


TPL  program,  with  an  incentive 
payment  to  political  subdivision,  other 
State,  or  other  entity  that  makes  the  TPL 
collection. 

As  a  result  of  an  increasing  degree  of 
responsibility  for  IV-D  agencies  to 
perform  medical  support  functions,  very 
few  of  the  functions  listed  in  §306.10 
continue  to  be  optional.  Many  of  the 
requirements  listed  as  "optional"  for 
IV-D  agencies  to  perform  under 
agreements  with  State  Medicaid 
agencies  have  become  mandatory  under 
title  IV-D  (e.g.,  obtain  sufficient  health 
insurance  information,  §  303.30;  secure 
health  insurance  coverage,  §  303.31). 
This  leaves  only  two  optional 
procedures  in  §  306.10  {(f)  file  insurance 
claims  and  (h)  take  direct  action  to 
recover  TPL). 

We  propose  that  Part  306  be  removed 
and  reserved.  This  will  give  States 
flexibility  to  enter  into  cooperative 
agreements  with  Medicaid  agencies  to 
perform  activities  which  are  beyond  the 
mandatory  medical  support  activities  of 
the  rV-D  program.  Cooperative 
agreements  for  medical  support 
enforcement  is  a  statutory  requirement 
mandated  on  the  Health  Care  Financing 
Administration  (HCFA)  which  was 
placed  in  regulation  at  42  CFR  433.152 
but  optional  for  IV-D.  This  proposed 
removal  will  not  affect  the  continuation 
of  existing  cooperative  agreements  or 
formulation  of  future  agreements 
between  State  child  support  agencies 
and  State  Medicaid  agencies. 

Section  307.5    Mandatory 
Computerized  Support  Enforcement 
Systems 

On  October  12,  1995,  Public  Law  104- 
35  was  signed  into  law,  which  revises 
Section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
from  October  1,  1995  to  October  1,  1997. 
Because  the  deadline  by  which  States 
must  have  operational  automated 
systems  has  been  changed,  we  propose 
to  remove  the  date  in  paragraph  (a) 
"October  1,  1995"  and  replace  it  with 
"October  1,  1997." 

Section  307.15    Approval  of  Advance 
Planning  Documents  for  Computerized 
Support  Enforcement  Systems 

On  October  12,  1995,  Public  Law  104- 
35  was  signed  into  law,  which  revises 
Section  454(24)  of  the  Social  Security 
Act.  The  revised  statute  extends  the  date 
by  which  States  will  have  in  effect,  and 
approved  by  the  Secretary,  an 
operational  automated  data  processing 
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and  information  retrieval  system 
meeting  all  requirements  of  Federal  law 
from  October  1.  1995  to  October  1.  1997. 
Because  the  deadline  by  which  States 
must  have  operational  automated 
systems  has  been  changed,  we  propose 
to  remove  the  date  in  paragraph  (b)(2) 
"Octot)er  1.  1995"  and  replace  it  with 
"October  1.  1997. " 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  that 
this  proposed  regulation  will  not  result 
in  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  primary 
impact  is  on  State  governments  and 
individuals  and  results  from  restating 
the  provisions  of  the  statute.  State 
governments  are  not  considered  small 
entities  under  the  Act. 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  No  costs  are 
associated  with  this  rule  as  it  merely 
ensures  consistency  between  the  statute 
and  regulations. 

List  of  Subjects 

45  CFR  Part  301 

Child  support.  Grant  programs/social 
programs. 

45  CFR  Part  302 

Child  support.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

45  CFR  Parts  303  and  304 

Child  support.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  306 

Child  support.  Grant  programs/social 
programs,  Medicaid. 

45  CFR  Part  307 

Child  support.  Grant  programs/social 
programs,  Computerized  support 
enforcement  systems. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.563.  Child  Support 
Enforcement  Program) 

Dated:  December  1.  1995. 
Mary  |o  Bane, 
Assistant  Secretary  for  Children  and  Families. 

For  the  reasons  discussed  above,  we 
propose  to  amend  title  45  chapter  III  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  301— STATE  PLAN  APPROVAL 
AND  GRANT  PROCEDURES 

1.  The  authority  citation  for  Fart  301 
continues  to  read  as  set  forth  below: 

Authority:  42  U.S.C.  651  through  658,  660, 
664.  666.  667.  1301,  and  1302. 

2.  Section  301.1  is  amended  by 
revising  the  definition  for  "Applicable 
matching  rate"  to  read  as  follows: 

S301.1    General  definitions. 

*         «         •         *         * 

Applicable  matching  rate  means  the 
rate  of  Federal  funding  of  State  IV-D 
programs'  administrative  costs  for  the 
appropriate  fiscal  year.  The  applicable 
matching  rate  for  FY  1990  and  thereafter 
is  66  percent. 


$301.15    [Amended] 

3.  In  301.15.  paragraph  (a)(1)  is 
amended  by  revising  "Social  and 
Rehabilitation  Service,  Attention: 
Finance  Division.  Washington,  DC 
20201"  to  read  "Administration  for 
Children  and  Families,  Office  of 
Program  Support.  Division  of  Formula, 
Entitlement  and  Block  Grants,  370 
L'Enfaiit  Promenade,  S.W.,  Washington. 
D.C.  20447"  and  paragraph  (e)  is 
amended  by  revising,  "Subpart  G 
Matching  and  Cost  Sharing"  to  read  "45 
CFR  74.23  Cost  Sharing  or  Matching" 
and  revising  "Subpart  I  Financial 
Reporting  Requirements"  to  read  "45 
CFR  74.52  Financial  Reporting." 

PART  302— STATE  PLAN 
REQUIREMENTS 

4.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  664, 
666,  667.  1302,  1396a(a)(25],  1396b(d)(2), 
1396b(o).  1396b(p).  1396(k). 

§302.15    [Amended] 

5.  In  section  302.15,  paragraph  (b)  is 
removed  and  paragraphs  (a) 
introductory  text,  (a)(1)  introductory 
text,  (a)(l)(i)  through  (vii)  and  (2)  are 
redesignated  as  §  302.15  introductory 
text,  (a)  introductory  text,  (a)(1)  through 
(7)  and  (b)  respectively. 

§302.33    [Amended] 

6.  In  section  302.33,  paragraph  (c)(1) 
is  removed,  paragraphs  (c)(2)  and  (c)(3) 
are  redesignated  as  (c)(1)  and  (c)(2),  and 
paragraph  (e)  is  removed. 

§302.34    (Amended] 

7.  In  section  302.34,  paragraph  (b)  is 
removed,  paragraph  (a)  is  cunended  by 
removing  the  paragraph  designation  and 
by  adding  "under  §  303.107"  after 
"cooperative  arrangements"  in  the  first 
sentence. 


§302.36    [Amended] 

8.  In  section  302.36,  paragraph  (a) 
introductory  text  is  amended  by 
removing  "for:"  and  inserting  a  period 
in  its  place  at  the  end  of  the  paragraph 
and  removing  paragraphs  (a)(l]  through 
(a)(5). 

§302.37    [Removed] 

9.  Section  302.37  is  removed. 

10.  In  section  302.54,  paragraph  (a)  is 
removed,  paragraphs  (b)  and  (c)  are 
redesignated  (a)  and  (b),  respectively, 
the  reference  to  "Until  September  30, 
1995"  in  new  designated  paragraph 
(b)(l)(i)  is  revised  to  read  "Until 
September  30.  1997",  and  newly 
designated  paragraph  (a)(2)  is  revised  to 
read  as  follows: 

§  302.54    Notice  of  collection  of  assigned 
support 

***** 

(a)*   *   * 

(2)  The  monthly  notice  must  list 
separately  payments  collected  from  each 
absent  parent  when  more  than  one 
absent  parent  owes  support  to  the 
family  and  must  indicate  the  amount  of 
current  support  collected,  the  amount  of 
arrearages  collected  and  the  amount  of 
support  collected  which  was  paid  to  the 
family. 
***** 

11.  Section  302.70(a)(7)  is  revised  to 
read  as  follows: 

§302.70    Required  State  laws. 

(a)*    *    * 

(7)  Procedures  which  require  the  State 
to  periodically  report  information 
regarding  the  amount  of  overdue 
support  owed  by  an  absent  parent  to 
consumer  reporting  agencies  in 
accordance  with  §303.105  of  this 
chapter; 


§302.85    [Amended] 

12.  In  Section  302.85,  reference  to 
"October  1,  1995"  in  paragraph  (a)(2)  is 
revised  to  read  "October  1,  1997." 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

13.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658.  660, 
663,  664,  666,  667,  1302,  1396a(a)(25), 
1396b(d)(2),  1396b(o),  1396b{p),  and  1396(k). 

§303.10    [Removed] 

14.  Section  303.10  is  removed. 

§303.31     [Amended] 

15.  In  303.31,  reference  to 

"§  306.50(a)"  is  revised  to  read  §  303.30 
in  paragraphs  (b)(6)  and  (b)(7). 

16.  Section  303.73  is  revised  to  read 
as  follows: 
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§  303.73    Applications  to  use  the  courts  of 
the  United  States  to  enforce  court  orders. 

The  iV-U  agency  may  apply  to  the 
Secretary  for  permission  to  use  a  United 
States  district  court  to  enforce  a  support 
order  of  a  court  of  competent 
jurisdiction  against  an  absent  parent 
who  is  present  in  another  State  if  the 
rV-D  agency  can  furnish  evidence  in 
accordance  with  instructions  issued  by 
the  office. 

§303.100    [Amended] 

17.  In  section  303.100,  reference  to 
"October  1,  1995"  in  paragraph  (g)(3)  is 
revised  to  read  "October  1,  1997." 

18-19.  Section  303.105  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b)  and  (c)  and  adding  new 
paragraph  (f)  to  read  as  follows: 

§303.105     P'-ocedu^s  for  periodic 
reporting  of  information  to  consumer 
'eporUng  agencies 
***** 

(b)  For  cases  in  which  the  amount  of 
overdue  support  exceeds  $1,000  and  is 
at  least  two  months  in  arrears,  the  IV- 

D  agency  must  have  in  effect  procedure^ 
to  periodically  report  the  name  of  the 
absent  parent  and  the  eunount  of  arrears 
to  consumer  reporting  agencies. 

(c)  The  information  shall  not  be  made 
available  to  a  consimier  reporting 
agency  which: 

(1)  the  State  determines  does  not  have 
sufficient  capability  to  make  use  of  the 
information  in  a  systematic  and  timely 
manner;  or 

(2)  has  not  furnished  satisfactory 
evidence  to  the  State  that  it  is  a 
consumer  reporting  agency. 
***** 

(f)  Interstate.  For  cases  where  an 
initiating  State  requests,  in  accordance 
with  §  303.7(b),  a  responding  State  to 
enforce  a  support  order,  the  responding 
State  will  report  to  consumer  reporting 
agencies  in  accordance  with  this 
section.  The  initiating  State  will  not 
report.  I 

=:iP^  3:U~-^PEDEPA.  FINANCIAL 
-ARTICiPATiON 

20.  The  authority  citation  for  Part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655,  657 
1302,  1396a(a)(25),  1396b(d)(2),  1396b(o), 
1396(p),  and  1396(k). 

§304.10     [Amended] 

21.  In  section  304.10,  the 
parenthetical  phrase  "(with  the 
exception  of  Subpart  G.  Matching  and 
Cost  Sharing  and  Subpart  I,  Financial 
Reporting  Requirements)"  is  revised  to 
read  "(with  the  exception  of  45  CFR 
74.23,  Cost  Sharing  or  Matching  and  45 
CFR  74.52,  Financial  Reporting)." 


§  304.20    [Amended] 

22   In  section  304.20,  paragraph 
(b)(l)(iii)  introductory  text  is  amended 
by  replacing  "Subpart  P"  with  "in 
accordance  with  the  Procurement 
Standards  found  in  45  CFR  74.40  et 
seq.".  paragraph  (b)(l)(vi)  is  amended 
by  revising  the  reference  to  "§  302.16" 
to  read  "§  304.15",  paragraph  (b)(3)(iv) 
is  amended  by  revising  the  term 
"attachment"  to  read  "withholding;", 
paragraph  (b)(8)  is  amended  by  revising 
the  reference  "§  302.2"  to  read  "§  303.2" 
and,  paragraph  (b)(ll)  is  amended  by 
revising  "Part  306,  Subpart  B,  of  this 
chapter"  to  read  "sections  303.30  and 
"^03  ?1" 

§  304.95    [Removed] 

23.  Section  304.95  is  removed. 

PART  306— OPTIONAL  COOPERAT-vc 
AGREEMENTS  FOR  MEDICAL 
SUPPORT  ENFORCEMENT- 
[REMOVED  AND  RESERVED] 

24.  Part  306  is  removed  and  reserved. 

PART  307-~COMPUTERiZED 
SUPPORT  ENFORCEMEN-^  SYSTEMS 

25.  The  authority  citation  for  part  307 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  652  through  658,  664, 
666,  667,  and  1302. 

§307.5    [Amended] 

26.  In  section  307.5,  reference  to 
"October  1,  1995"  in  paragraph  (a)  is 
revised  to  read  "October  1,  1997." 

§307.15    [Amended] 

27.  In  section  307.15,  reference  to 
"October  1,  1995"  in  paragraph  (b)(2)  is 
revised  to  read  "October  1,  1997." 
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Television  Services;  Cable  Television 
Services;  Closed  Captioning  and  Video 

Description  of  V  dec  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Inquiry;  extension  of 

comment  and  reply  comment  period. 

summary:  This  action  extends  the 
deadline  for  filing  comments  and  reply 
comments  to  the  Notice  of  Inquiry  in  the 
above-cited  docket.  It  is  taken  in 
response  to  requests  to  extend  the 
comment  and  reply  comment  period 


made  by  the  National  Association  of 
Broadcasters,  the  Association  of 
Independent  Stations,  Inc.,  Capital 
Cities/ ABC,  Inc.,  CBS  Inc.,  Fox 
Broadcasting,  and  NBC,  Inc.,  and  by  The 
National  Association  of  the  Deaf.  The 
intended  effect  of  this  action  is  to  allow 
the  parties  to  the  proceeding  to  have 
additional  time  in  which  to  file 
comments  and  reply  comments. 
DATES:  Comments  are  due  on  or  before 
February  28,  1996,  and  reply  comments 
are  due  on  or  before  March  15, 1996. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Somers  (202-418-2130)  or 
Charles  Logan  (202^18-2130),  Mass 
Media  Bureau. 

SUPPLEMENTARY  INFORMATION;  This  is  a 
synopsis  of  the  Order  Granting 
Ebctension  of  the  Time  for  Filing 
Comments  in  MM  Docket  No.  95-176, 
DA  96-53,  adopted  January  22,  1996 
and  released  January  22,  1996.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW., 
Suite  140,  Washington,  DC  20037. 

Synopsis  of  Order  Granting  Extension 
of  Time  for  Filing  Comments 

1.  On  December  1,  1995,  the 
Commission  adopted  a  Notice  of  Inquiry 
in  MM  Docket  No.  95-176  (NOI),  FCC- 
95-484,  60  FR  65052  (December  18, 
1995),  seeking  comment  on  a  wide 
variety  of  issues  relating  to  closed 
captioning  and  video  description 
services.  Comments  were  initially  due 
to  be  filed  by  January  29,  1996,  and 
reply  comments  by  February  14,  1996. 

2.  On  January  16,  1996,  a  Motion  to 
Extend  tbe  Comment  Period  was  filed 
by  the  National  Association  of 
Broadcasters,  the  Association  of 
Independent  Television  Stations,  Inc., 
Capital  Cities/ ABC,  Inc.,  CBS  Inc.,  Fox 
Broadcasting  Company,  and  the 
National  Broadcasting  Company,  Inc. 
(collectively  referred  to  as 
"Broadcasters").  Broadcasters  point  out 
that  both  the  House  and  Senate  have 
passed  versions  of  telecommunications 
legislation  that  would  require  the 
Commission  to  adopt  new  rules 
requiring  closed  captioning  of  most 
television  programming.  See  NOI  at 

11  7-8,  25-31.  They  claim  that  the 
information  the  Commission  will  need 
to  gather  will  vary  significantly 
depending  on  whether  any  such 
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legislation  is  enacted.  Ihcy  argue  that 
"the  resources  of  both  Broadcasters  and 
the  Commission  would  be  poorly  used 
in  preparing  and  considering  comments 
raised  in  the  [NOl]  when  a  second  set 
of  comments  would  almost  certainly 
have  to  be  sought  on  similar  issues  if 
Congress  adopts  the  captioning 
legislation."  Accordingly,  Broadcasters 
request  the  Commission  to  extend  the 
filing  date  for  comments  in  this 
proceeding  until  30  days  after  the  date 
of  enactment  of  the 

Telecommunications  Act  of  1995.  or — if 
Congress  fails  to  adopt  a  bill — until  a 
further  order  of  the  Conmiission. ' 

3.  On  January  17.  1996.  The  National 
Association  of  the  Deaf  (NAD)  requested 
that  the  Commission  extend  the  due 
date  for  filing  comments  and  reply 
comments  in  this  proceeding  by  30 
days.  In  support  of  its  request.  NAD 
argues  that  the  occurrence  of  certain 
events  make  meeting  the  existing 
deadlines  extremely  difficult,  if  not 
impossible.  First.  NAD  notes  that 
Gallaudet  University  announced  the 
closing  of  the  National  Center  for  Law 
and  Dea&iess  (Law  Center),  effective 
January  19.  1996.  The  Law  Center, 
which  NAD  states  has  played  a  key  role 
in  coordinating  and  preparing 
comments  on  Commission  proceedings 
affecting  telecommunications  atnd 
television  access,  was  given  only  seven 
weeks  notice  of  its  closing  date  after 
being  in  operation  for  twenty  years. 
NAD  claims  that  because  the  time 
allotted  for  shutting  down  the  Law 
Center  and  transferring  its  operations 
was  so  short,  the  Law  Center  had  little 
or  no  time  to  begin  to  address  the 
matters  raised  in  the  NOl.  NAD  states 
that  it  will  be  assuming  the  role 
formerly  filled  by  the  Law  Center  in 
addressing  telecommunications  matters 
raised  by  the  Commission.  Second,  NAD 
notes  that  the  severe  winter  snow  storm 
that  struck  the  Northeast  forced  closure 
of  many  private  emd  governmental 
offices  for  approximately  the  entire 
week  of  January  8-12.  1996.  impeding 
NAD's  ability  to  gather  the  information 
needed  for  a  proper  response  to  the  NOl. 
Finally,  the  partial  closure  of  the 
Federal  government  resulted  in  a 
furlough  of  employees  at  several 
governmental  agencies,  including  the 
Department  of  Education,  which  may 
have  relevant  information  to  file  in 
connection  with  this  proceeding.^ 


'  Broadcasters  request  ia  the  alternative  that  the 
Commission  extend  the  comment  deadlines  by  30 
days. 

^  NAD  also  supports  its  request  with  the 
argument  that  "many  individuals  were  out  of  town 
or  othenvise  unavailable"  during  the  Christmas 
holidays.  We  do  not  believe  that  this  bet  provides 


4.  Ut;  Uocliiiu  tu  gidiU  Broadcasters' 
request  for  an  indefinite  extension 
pending  developments  on  the  pending 
telecommunications  reform  legislation. 
While  we  understand  that  further 
comments  may  ultimately  be  necessary, 
we  believe  that  submission  of  the 
information  sought  by  the  NOl  will 
provide  a  useful  foundation  for  further 
Commission  action  whether  or  not  that 
legislation  is  enacted.  The  Commission 
will  be  able  to  expedite  the 
implementation  of  any  legislation  that 
becomes  law  and  ac^celerate  completion 
of  any  further  proceedings  the 
Commission  may  be  required  by  the 
legislation  to  conduct  on  both  closed 
captioning  and  video  description. 
Further,  the  comments  submitted 
should  provide  us  with  information  that 
would  be  useful  in  preparing  any  Notice 
of  Proposed  Rule  Making  that  might  be 
necessary  to  implement  the  legislation. 
If  the  legislation  is  not  enacted,  the 
record  in  this  proceeding  will  enable  the 
Commission  to  "assess  the  possibility  of 
adopting  regulatoiy  requirements  in  this 
area  under  its  existing  statutory 
authority."  NOl  at  1  26. 

5.  Witn  regard  to  NAD's  request  for  an 
extension,  we  are  mindful  that  Section 
1.46  of  the  Commission's  Rules.  47  CFR 
§  1.46.  articulates  a  Commission  policy 
that  extensions  of  time  for  filing 
comments  in  rulemaking  proceedings 
are  not  to  be  routinely  granted. 
Nevertheless,  we  find  that  good  cause 
exists  for  granting  a  short  extension  of 
the  comment  and  reply  comment 
deadlines.  We  take  note  of  the  following 
factors  which,  viewed  in  their  totality, 
we  believe  warrant  grant  of  a  30-day 
extension:  (1)  the  abrupt  closing  of  the 
Law  Center  at  Gallaudet  University,  and 
the  need  for  its  successor  organization. 
NAD.  to  gather  comprehensive 
information  on  short  notice;  (2)  the 
unusually  severe  winter  storms,  which 
have  recently  stalled  mail  deliveries, 
disrupted  transit,  and  forced  many 
workplaces  to  close  for  up  to  a  week, 
and  have  therefore  complicated  efforts 
to  prepare  comments,  particularly  for 
those  parties  whose  comments  required 
coordination  among  multiple  entities  or 
persons;  and  (3)  the  partial  federal 
government  closure,  which  has  made  it 
difficult  for  parties  to  gather  from 
agencies  relevant  information  regarding 
closed  captioning  and  video  description 
services. 

6.  Accordingly,  it  is  ordered,  that  the 
request  filed  by  the  National 
Association  of  the  Deaf  for  an  extension 
of  time  in  which  to  file  comments  and 
reply  comments  in  response  to  the 


any  justification  for  an  extension  of  the  comment 
period. 


Notice  of  Inquiry  in  MM  Docket  No.  95- 
176  IS  GRANTED  to  the  extent 
indicated  herein.  It  is  further  ordered 
that  the  request  of  the  National 
Association  of  Broadcasters,  et  al.,  for 
an  extension  contingent  on  the  passage 
of  the  pending  telecommunications 
legislation  is  denied. 

7.  It  is  further  ordered,  that  the  time 
for  filing  comments  in  the  above- 
captioned  proceeding  is  extended  to 
February  28.  1996.  and  the  time  for 
filing  reply  comments  is  extended  to 
March  15.  1996. 

8.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  §§  154(i) 
and  303(r).  and  Sections  0.204(b).  0.283 
and  1.45  of  the  Commission's  Rules,  47 
CFR  §§  0.204(b),  0.283  and  1.45. 

Federal  Communications  Commission. 
Renee  Licht, 

Deputy  Chief,  Policy  Mass  Media  Bureau. 
|FR  Doc.  96-1498  Filed  1-26-96;  8:45  am) 
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Administration 
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[Docket  No.  960111003-6003-01;  I.D. 
1218958] 

RIN  0648-AI48 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule  and  proposed 

catch  sharing  plan. 

SUMMARY:  NMFS  proposes  to  approve 
and  implement  revisions  to  the  Catch 
Sharing  Plan  (Plan)  for  harvests  of 
Pacific  halibut  off  Washington,  Oregon, 
and  California  under  authority  of  the 
Northern  Pacific  Halibut  Act  of  1982 
(Halibut  Act).  This  action  is  necessary  to 
revise  the  Plan  to  address  the  needs  of 
fisheries  in  varying  geographical  areas. 
Proposed  changes  to  the  Plan  would 
affect  sport  fisheries  and  the  incidental 
catch  of  halibut  in  the  salmon  troll 
fishery.  NMFS  also  proposes  sport 
fishery  regulations  to  implement  the 
Plan  in  1996.  The  proposed  rule  is 
intended  to  carry  out  the  objectives  of 
the  International  Pacific  Halibut 
Commission  (IPHC)  and  the  Pacific 
Fishery  Management  Council  (Council). 


UMI 


DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  February 
12,  1996. 

ADDRESSES:  Send  comments  to  William 
Stelle,  Jr.,  Director,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  NE, 
Seattle.  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Halibut  Act  of  1982  at  16  U.S.C.  773c 
provides  that  the  Secretary  of  Commerce 
(Secretary)  shall  have  general 
responsibility  to  carry  out  the  Halibut 
Convention  between  the  United  States 
and  Canada,  and  that  the  Secretary  shall 
adopt  such  regulations  as  may  be 
necessary  to  carry  out  the  purposes  and 
objectives  of  the  Convention  and  the 
Halibut  Act.  Section  773c(c)  al.so 
authorizes  the  regional  fishery 
management  council  having  authority 
for  the  geographic  area  concerned  to 
develop  regulations  governing  the 
Pacific  halibut  catch  in  U.S.  Convention 
waters  that  are  in  addition  to,  but  not  in 
conflict  with,  regulations  of  the  IPHC. 
Accordingly,  Catch  Sharing  Plans  to 
allocate  the  total  allowable  catch  (TAC) 
of  Pacific  halibut  between  treaty  Indian 
and  non-Indian  harvesters,  and  among 
non-Indian  commercial  and  sport 
fisheries  in  IPHC  statistical  Area  2A  (off 
Washington,  Oregon,  and  California) 
have  been  developed  since  1988  by  the 
Council  in  accordance  with  the  Halibut 
Act.  For  1995  and  beyond,  NMFS 
implemented  a  Council-recommended 
long-term  Plan  (60  FR  14651,  14663- 
14665,  March  20,  1995)  that  allocates  35 
percent  of  the  Area  2A  TAC  to 
Washington  treaty  Indian  tribes  in 
Subarea  2A-1.  and  65  percent  to  non- 
Indian  fisheries  in  Area  2A.  The 
allocation  to  non-Indian  fisheries  is 
divided  into  three  shares,  with  the 
Washington  sport  fishery  (north  of  the 
Columbia  River)  receiving  36.6  percent, 
the  Oregon/California  sport  fishery 
receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  commercial  fishery  is 
further  divided  into  two  sectors;  a 
directed  (traditional  longline) 
commercial  fishery  that  is  allocated  85 
percent  of  the  non-Indian  commercial 
harvest,  and  15  percent  for  harvests  of 
halibut  caught  incidental  to  the  salmon 
troll  fishery.  The  directed  commercial 
fishery  in  Area  2A  is  confined  to 
southern  Washington  (south  of 
46°53'18"  N.  lat.).  Oregon  and 
California.  The  Plan  also  divides  the 
sport  fisheries  into  seven  geographic 
areas  oat  h  with  separate  allocations, 
seasons,  niul  bag  lin}its. 

P'ollowing  the  first  year  of  the  new 
Plan,  fishei  V  participants  recoijiinended 


changes  to  the  Plan  to  the  Council  at  its 
July  public  meeting.  Further,  the  Plan 
only  provided  sport  fishery  structuring 
for  the  area  off  Oregon  for  1995,  with 
the  expectation  that  the  Council  would 
develop  a  long-term  structuring  in  1996 
after  1-year's  experience  with  the  Plan. 
Specific  proposals  to  change  the  Plan 
were  considered  by  the  Council  at  its 
August  and  October  public  meetings. 
The  changes  proposed  in  this  rule 
reflect  the  recommendations  of  the 
Council  for  halibut  fisheries  off  the 
coasts  of  Washington,  Oregon,  and 
California  for  1996  and  beyond. 
Proposed  changes  to  the  Plan  affect 
certain  sport  fishery  subareas  and 
management  of  incidental  halibut 
harvest  in  the  salmon  troll  fishery  as 
described  below.  The  Council  also  made 
recommendations  on  the  specific 
seasons,  dates,  and  other  management 
measures  in  the  sport  fisheries 
necessary  to  implement  the  Plan  in 
1996. 

Proposed  Changes  to  the  Plan 

For  the  sport  fishery  in  the 
Washington  Inside  Waters  Subarea 
(Puget  Sound  including  Strait  of  Juan  de 
Fuca),  the  Council  wanted  more 
flexibility  and  user  input  in  the  season 
structuring  for  this  fishery.  Sport  users 
in  this  area  have  advised  that  they  need 
to  know  what  the  quota  will  be  before 
they  can  provide  constructive  input  on 
which  days  of  the  week  the  fishery 
should  be  open.  Because  the  final  TAG 
is  not  known  until  after  the  IPHC  aimual 
meeting  in  late  January,  this  prevents 
sport  users  from  providing  such  input  at 
the  Council's  fall  public  meeting  when 
final  recommendations  are  made  on  the 
halibut  fisheries  in  Area  2A.  To  rectify 
this,  the  Council  recommended  that  tiie 
Plan  be  changed  to  allow  the  season 
.structuring  for  this  fishery  to  be 
developed  in  a  public  workshop 
sponsored  by  Washington  Department 
of  Fish  and  Wildlife  after  the  allowable 
catch  is  set  by  IPHC  at  the  end  of 
January.  This  change  in  the  Plan  would 
allow  sport  users  in  conjunction  with 
state  fishery  managers  to  recommend 
the  open  days  per  week  according  to 
how  many  total  days  they  believe  will 
be  available  in  a  season  and  the  desired 
season  length  structured  to  en.sure  that 
the  subarea  quota  is  not  exceeded. 
NMFS  is  proposing  to  implement  the 
Council-recommended  change  to  the 
Plan  as  shown  in  the  proposed 
regulations  in  §301.23(f)(l)(i). 

For  the  sport  fishery  in  the 
Washington  South  Coast  Subarea,  the 
Council  recommended  changes  to  the 
Plan  on  the  closure  of  this  fishery  that 
would  allow  for  a  longer  time  frame  for 
the  nearshore  sport  fisheries  to  retain 


incidentally  caught  halibut.  The  Council 
recommended  that  the  general  sport 
halibut  season  close  when  1,000  lb  (0.45 
mt)  are  projected  to  remain  in  the 
subarea  quota,  so  as  to  allow  for 
incidental  halibut  catch  in  the  nearshore 
sport  fisheries.  To  provide  for  this,  the 
Council  recommended  that  immediately 
following  the  general  season  closure,  the 
area  from  the  Queets  River  south  to 
47°00'00"  N.  lat.  and  east  of  124"'40'00" 
W.  long,  would  open  and  continue  open 
for  7  days  per  week  until  either  the 
subarea  quota  is  achieved  or  until  the 
season  ending  date,  whichever  occurs 
first.  The  area  proposed  for  this  second 
opening  is  not  generally  considered  a 
halibut  fishing  area,  although  anglers  do 
occasionally  catch  halibut  in  those 
waters.  With  a  1.000  lb  (0.45  mt) 
allowance  for  the  second  opening,  sport 
fishers  would  be  able  to  retain  halibut 
that  is  incidentally  caught  during 
fisheries  for  species  other  than  halibut. 
NMFS  is  proposing  to  implement  this 
Council -recommended  change  to  the 
Plan  as  shown  in  the  proposed 
regulations  in  §  301.23(f)(l)(iii). 

For  the  sport  fishery  in  the  Oregon 
Central  Coast  and  Southern  Oregon 
Coast  Subareas,  the  Council  developed 
provisions  for  the  Plan  for  the  sport 
fisheries  in  these  areas  for  1996  and 
beyond.  Currently,' the  Plan  provides  for 
sport  structuring  only  for  1995. 
Fisheries  participants  from  the  Oregon 
coast  requested  that  the  Council 
consider  a  later  opening  date  for  the 
sport  fishery  off  Oregon  so  as  to  avoid 
some  of  the  foul  weather  associated 
with  early  opening  dates.  The  proposed 
Plan  is  modified  slightly  from  1995  to 
remove  the  specific  opening  dates.  The 
opening  dates  would  be  set  annually, 
based  on  the  TAC  and  the  standards  set 
in  this  paragraph.  In  addition,  the 
Council  provided  specific  sport  fishery 
seasons,  dates,  and  other  management 
measures  for  1996.  The  Council 
recommended  a  sport  fishery  off  Oregon 
in  waters  south  of  Cape  Falcon 
beginning  on  May  16,  rather  than  on  the 
Mav  4  opening  date  used  in  1995.  The 
May  16,  1996  opening  date  reflects  a 
LMjmpromise  between  a  wide  range  of 
proposed  opening  dates.  Fur  the  Oregon 
central  coast  subarea  only,  t'le  Council 
recommended  that  the  allocation  in  the 
Plan  for  the  first  season  be  set  at  08 
percent  (slightly  reduced  from  71.5 
percent  in  1995)  of  the  Central  co;ist 
allowable  catch,  and  the  second  season 
be  set  at  7  percent  (an  increase  over  the 
3.5  percent  in  1995).  Private  boat 
anglers  particularly  wish  to  avoid 
fishing  in  turbulent  spring  weather  and 
requested  that  a  greater  quantity  of  the 
Oregon  sport  fisherj'  catch  be  reserved 
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provisions  are  intended  to  reserve  more 
of  the  allowable  harvest  for  the  second 
and  third  season  openings.  NMFS  is 
proposing  to  implement  the  Council 
recommended  modifications  to  the  Plan 
as  shown  in  the  proposed  regulations  in 
§301.23(f)(l)(v)and(vi). 

The  Council  also  recommended 
several  refinements  to  the  Flan  on  the 
management  of  the  incidental  halibut 
harvest  by  salmon  trollers.  The  Council 
recommended  that  the  Plan  be  revised 
such  that  halibut  landing  restrictions  for 
the  commercial  salmon  troll  fishery 
would  be  developed  by  the  Council  at 
its  spring  public  meeting  and  would  be 
based  on  the  expected  number  of 
incidental  harvest  permits,  halibut 
allocation,  and  other  pertinent 
information,  and  may  include  landing 
ratios  for  any  salmon  species,  landing 
limits  (e.g.,  maximum  number  of  halibut 
per  landing],  or  other  means  to  control 
the  rate  of  halibut  harvest.  This  change 
was  requested  by  users  becau.se  in  1995. 
the  May/June  salmon  troll  fishery 
harvested  less  than  13  percent  of  the 
incidental  halibut  allocation,  in  part 
because  managers  were  unable  to  make 
an  inseason  ratio  adjustment.  The 
Council  recommended  that  the  Plan 
allow  NMFS  to  make  inseason  changes 
to  the  landing  restrictions  after 
consulting  with  pertinent  troll 
representatives  of  the  Council's  Salmon 
Advisory  Subpanel  and  the  Halibut 
Managers  Group.  Such  inseason 
adjustments  in  landing  restrictions 
should  ensure  that  the  incidental 
harvest  rate  is  appropriate  for  salmon 
and  halibut  availability,  does  not 
encourage  targeting  halibut,  and  does 
not  increase  the  likelihood  of  exceeding 
the  allocation.  Should  the  commercial 
salmon  troll  fishery  fail  to  fully  use  its 
incidental  halibut  harvest  allocation, 
any  remaining  halibut  quota  not 
harvested  in  the  May/June  troll  fishery 
would  be  made  available  to  the  directed 
halibut  fishery  on  July  1.  The  Council 
also  recommended  that  if,  by  July  31, 
the  overall  non-Indian  commercial 
halibut  quota  has  not  been  completely 
harvested  and  sufficient  incidental 
allocation  remains  from  the  May/June 
troll  fishery,  the  incidental  harvest  of 
halibut  will  be  allowed  to  resume  on 
August  1  in  any  existing  salmon  troll 
fishery.  The  incidental  harvest  would 
continue  until  achievement  of  either  the 
overall  non-Indian  commercial  halibut 
quota  or  the  incidental  salmon  troll 
halibut  quota,  whichever  occurs  first. 
NMFS  is  proposing  to  implement  the 
Council's  recommended  changes  to  the 
Plan  as  shown  in  the  proposed 
regulations  in  §  301.23(e)(1).  Notice  and 


tut  I  iveness  of  the  inseason 
adjustments  would  be  made  by  NMFS 
in  accordance  with 
§301.21(d)(3)(iii)and  (iv). 

The  Council  also  recommended  that 
applications  to  the  IPHC  by  salmon 
trollers  requesting  an  incidental  halibut 
harvest  permit  must  be  postmarked  no 
later  than  March  31,  or  the  first  weekday 
in  April,  if  Marf;Ti  31  falls  on  a  weekend. 
This  deadline  date  change  from  the 
1995  deadline  of  April  30  is  proposed 
so  that  the  Council  will  know  how 
many  incidental  permits  have  been 
issued  to  salmon  trollers  prior  to 
Council  adoption  of  halibut  landing 
restrictions  within  the  salmon 
regulations.  The  Council  will  use  the 
information  on  the  number  of  applicants 
at  its  spring  public  meeting  to  determine 
appropriate  landing  restrictions  for  this 
fishery.  The  IPHC  application  deadline 
date  for  directed  halibut  fisheries  will 
still  be  April  30.  Because  the  IPHC  is 
responsible  for  licensing  ves.sels  in  the 
halibut  fishery,  this  recommendation 
will  be  considered  by  the  IPHC  at  its 
annual  meeting  for  implementation  in 
the  international  regulations  in  §301.3. 

Proposed  Sport  Fishery  Regulations 

In  accordance  with  the  Plan 
implementation  procedures  at  50  CFR 
301.23(g),  this  document  also  provides 
notice  of  the  proposed  sport  fishery 
regulations  in  §  301.21  that  are 
necessary  to  implement  the  Plan  in 
1996.  These  proposed  sport  fishery 
regulations  are  based  on  an  assumed 
Area  2A  TAC  of  520,000  lb  (235.9  mt), 
the  same  as  1995.  The  final  TAC  will  be 
determined  by  the  IPHC  at  its  annual 
meeting  in  January  1996,  and  necessary 
changes  based  on  the  final  TAC  and 
consideration  of  public  comments  will 
be  made  in  the  final  rule.  The  proposed 
sport  fishing  regulations  for  1996  by 
area  are  as  follows. 

Washington  Inside  Waters  Subarea 
(Puget  Sound  and  Straits).  In  this 
subarea,  the  proposed  changes  to  the 
Plan  leave  the  seasonal  dates 
unspecified.  However,  for  the  purpose 
of  soliciting  public  comments,  the 
proposed  rule  is  structured  the  same  as 
1995;  i.e.,  the  fishing  season  will  be 
held  5  days  a  week,  commencing  May 
25  with  Tuesdays  and  Wednesdays 
closed  to  fishing.  Based  on  the  1995 
catch  rate  of  802  lb  (363.8  kg)  per  day, 
a  total  of  43  fishing  days  will  result  in 
achievement  of  the  quota  for  this 
subarea  so  the  fishery  would  close  on 
July  22.  In  1995,  this  fishery  closed  on 
July  29  (after  48  days  of  fishing),  but  the 
quota  was  exceeded  so  the  1996 
proposed  regulations  would  only  allow 
a  43-day  season.  The  final 
determination  of  the  days  of  the  week 


that  the  season  will  be  open  will  be 
based  on  the  allowable  harvest  level  and 
recommendations  developed  in  a  public 
workshop  sponsored  by  Washington 
Department  of  Fish  and  Wildlife  after 
the  allowable  catch  is  set  by  the  IPHC 
near  the  end  of  January. 

Washington  North  Coast  Subarea 
(north  of  the  Queets  River).  The 
proposed  season  for  this  subarea  is 
similar  to  1995  with  a  May  1  opening 
and  continuing  5  days  per  week  until 
the  quota  is  taken.  Based  on  the 
assumed  TAC  for  1996  and  the  past 
performance  of  this  fishery,  the  quota 
for  this  subarea  would  likely  be  reached 
by  the  end  of  May  so  a  potential  July 
reopening  of  the  fishery  as  stated  in  the 
Plan  in  §301.23(f)(l)(ii)  is  not  possible 
(similar  to  1995). 

Washington  South  Coast  Subarea. 
The  proposed  regulations  in  this 
subarea  are  similar  to  1995  with  a  May 
1  opening  and  continuing  7  days  per 
week  until  the  quota  is  taken.  However, 
in  accordance  with  the  proposed 
changes  to  the  Plan  for  this  area,  the 
fishery  would  close  when  1,000  lb  (0.45 
mt)  remain  in  the  quota  and  reopen  as 
a  nearshore  fishery  until  the  remaining 
quota  is  taken. 

Columbia  River  Subarea.  The 
proposed  regulations  in  this  subarea 
will  be  the  same  as  1995. 

Oregon  Central  Coast  Subarea.  The 
proposed  regulations  for  this  subarea 
reflect  the  proposed  changes  to  the  Plan 
and  the  Council  recommendation  for  a 
three-season  structure  with  the  first 
season  opening  May  16  and  continuing 
3  days  per  week  until  68  percent  of  the 
quota  is  taken,  then  switching  to  a 
nearshore  water  fishery  until  7  percent 
of  the  quota  has  been  taken  or  August 
1,  whichever  is  earlier.  The  third, 
unrestricted  depth  season  would  open 
on  August  2  and  continue  until  the 
overall  Oregon  sport  quota  is  taken. 

Oregon  South  Coast  Subarea.  The 
proposed  regulations  for  this  subarea 
reflect  the  proposed  changes  to  the  Plan 
and  the  Council's  recommendation  for  a 
three-season  structure  with  the  first 
season  opening  May  16  and  continuing 
3  days  per  week  until  80  percent  of  the 
quota  is  taken,  then  switching  to  a 
nearshore  water  fishery  until  the 
subarea  quota  taken  or  August  1, 
whichever  is  earlier.  A  third, 
unrestricted  depth  season  would  open 
on  August  2  and  continue  until  the 
overall  Oregon  sport  quota  is  taken. 

California  Subarea.  The  proposed 
regulations  in  this  subarea  will  be  the 
same  as  1995. 

NMFS  is  requesting  public  comments 
on  approval  of  the  Council's 
recommended  modifications  to  the  Plan 
and  to  the  sport  fishing  regulations  at 


UMI 


§301.21.  Ihc  li'HC  Arua  2A  lAL  will  bu 
set  at  the  IPHC  meeting  to  be  held  from 
January  22  through  25,  1996.  Comments 
on  these  proposed  regulations  are 
requested  by  February  12,  1996,  to 
provide  adequate  time  after  the  IPHC 
annual  meeting,  .so  that  the  public  will 
have  the  opportunity  to  consider  the 
final  .'\rea  2A  TAC  before  submitting 
comments  on  these  proposed 
regulations.  The  IPHC.  consistent  with 
its  responsibilities  under  the 
international  convention,  will 
implement  the  quotas  stipulated  in  the 
Plan  based  on  its  final  determination  of 
the  Area  2A  TAC  to  be  made  at  its 
annual  meeting. 

After  the  Area  2A  TAC  is  known,  and 
after  NMFS  reviews  public  comments, 
NMFS  and  the  IPHC  will  implement 
final  rules  for  the  halibut  fishery.  The 
final  method  for  determining  the 
incidental  halibut  harvest  allocation  for 
commercial  salmon  trollers  will  be 
published  with  the  annual  salmon 
management  measures. 

Classification 

The  proposed  revisions  to  the  Plan 
and  regulations  are  not  significant  and 
fall  within  the  scope  of  the  1995 
Environmental  Assessment/Regulatory 
Impact  Review  prepared  by  the  Council, 
which  also  applies  to  this  action.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  a  result,  regulatory  flexibility 
analysis  was  not  prepared. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Fart  301 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  )anuary  22, 1996. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  301  is  proposed 
to  be  amended  as  follows: 

PART  301 —PACIFIC  HA     BUT 
FISHERIES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  5  UST  5;  TIAS  2900;  16  U.S.C. 
773-773k. 

2.  In  §  301.3,  paragraph  (h)  is  revised 
to  read  as  follows: 


§301.3     Licensing  vessels. 

*  n  *  -k  It 

(h)  A  vessel  operating  in  the  directed 
commercial  fishery  for  halibut  in  Area 
2A  must  have  its  "Application  for 
Vessel  License  for  the  Halibut  Fishery" 
form  postmarked  no  later  than  April  30. 
A  vessel  operating  in  the  commercial 
salmon  troll  fishery  in  Area  2A  that 
seeks  an  incidental  harvest  permit  for 
halibut  must  have  its  application  to  the 
Commission  postmarked  no  later  than 
March  31,  or  the  first  weekday  in  April, 
if  March  31  falls  on  a  weekend. 

3.  In  §301.7,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  301 .7    Fistiing  periods. 

***** 

(c)  Notwithstanding  paragraph  (b)  of 
this  section  and  §  301.10(g),  an 
incidental  catch  fishery  is  authorized 
during  salmon  troll  .seasons  in  Area  2A. 
Operators  of  vessels  participating  in  the 
salmon  troll  fishery  in  Area  2A  may 
retain  halibut  cauj^t  incidentally 
during  authorized  periods,  in 
conformance  with  the  annual  salmon 
management  measures  announced  in 
the  Federal  Register.  Halibut  landing 
restrictions  for  the  salmon  troll  fishery 
will  be  based  on  the  expected  number 
of  incidental  harvest  permits,  halibut 
allocation  and  other  pertinent 
information,  and  may  include  landing 
ratios,  landing  limits,  or  other  means  to 
control  the  rate  of  halibut  harvest. 
Inseason  changes  to  the  halibut  landing 
restrictions  will  be  announced  in 
accordance  with  §301.21(d)(3)(iii). 

***** 

4.  In  §  301.21,  paragraphs  (d)(2)(i) 
through  (d)(2)(vii)  are  revised  to  read  as 
follows: 

§  301 .21    Sport  fishing  for  halibut. 

(d)  *  *  * 
(2)  *  *  * 

(i)  In  Puget  Sound  and  the  U.S.  waters 
in  the  Strait  of  Juan  de  Fuca,  east  of  a 
line  from  the  lighthouse  on  Bonilla 
Point  on  Vancouver  Island,  British 
Columbia  (48''35'44"  N.  lat.,  124''43'00" 
W.  long.)  to  the  buoy  adjacent  to  Duntze 
Rock  (48°24'55"  N.  lat.,  124''44'50"  W. 
long.)  to  Tatoosh  Island  lighthouse 
(48°23'30"  N.  lat.,  124°44'00"  W.  long.) 
to  Cape  Flattery  (48°22'55"  N.  lat., 
124°43'42"  W.  long.),  there  is  no  quota. 
This  area  is  managed  by  setting  a  season 
that  is  projected  to  result  in  a  catch  of 
34,653  lb  (15.7  mt). 

(A)  The  fishing  season  is  May  25 
through  July  22,  5  days  a  week  (closed 
Tuesdays  and  Wednesdays). 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 


(ii)  In  the  area  off  the  north 
Washington  coast,  west  of  the  line 
described  in  paragraph  (d)(2)(i)  of  this 
section  and  north  of  the  Queets  River 
(47°31'42"  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is  71,410 
lb  (32.4  mt).  Landings  into  Neah  Bay  of 
halibut  caught  in  this  area  will  count 
against  this  quota  and  are  governed  by 
the  regulations  in  this  paragraph 
(d)(2)(ii). 

(A)  The  fishing  season  commences  on 
May  1,  and  continues  5  days  a  week 
(Tuesday  through  Saturday)  until  71,410 
lb  (32.4  mt)  are  estimated  to  have  been 
taken  and  the  season  is  closed  by  the 
Commission. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  A  portion  of  this  area  about  19  nm 
(35  km)  southwest  of  Cape  Flattery  is 
closed  to  sport  fishing  for  halibut.  The 
closed  area  is  within  a  rectangle  defined 
by  these  four  comers:  48°18'00"  N.  lat., 
125''11'00"  W.  long.;  48°18'00"  N.  lat., 
124°59'00"  W.  long.;  48°04'00"  N.  lat., 
125°11'00"  W.  long.;  and,  48°04'00"  N. 
lat.,  124''59'00"  W.  long. 

(iii)  In  the  area  between  the  Queets 
River,  WA  and  Leadbetter  Point,  WA 
(46<'38'10"  N.  lat.),  the  quota  for 
landings  into  ports  in  this  area  is  15,222 
lb  (6.9  mt). 

(A)  The  fishing  season  commences  on 
May  1  and  continues  every  day  until 

1 ,000  lb  (0.45  mt)  are  projected  to 
remain  in  the  subarea  quota  of  15,222  lb 
(6.9  mt).  Immediately  following  the  this 
closure,  the  area  from  the  Queets  River 
south  to  47°00'00"  N.  lat.  and  east  of 
124''40'00"  W.  long,  will  reopen  for  7 
days  per  week  until  either  15,222  lb  (6.9 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission,  or  until  September  30, 
whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
of  any  size  per  day  per  person. 

(C)  The  northern  offshore  portion  of 
this  area  west  of  124°40'00"  W.  long, 
and  north  of  47''10'00"  N.  lat.  is  closed 
to  sport  fishing  for  halibut. 

(iv)  In  the  area  between  Leadbetter 
Point,  WA  and  Cape  Falcon,  OR 
(45°46'00"  N.  lat.).  the  quota  for 
landings  into  ports  in  this  area  is  4,617 
lb  (2.1  mt). 

(A)  The  fishing  season  commences  on 
May  1,  and  continues  every  day  through 
September  30,  or  until  4,617  lb  (2.1  mt) 
are  estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  occurs  first. 

(B)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cm). 

(v)  In  the  area  off  Oregon  between 
Cape  Falcon  and  the  Siuslaw  River  at 
the  Florence  north  jetty  (44°01'08"  N. 
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lat.J.  tiiu  quuU  tor  Uiiduigs  iiUu  porti>  in 
this  area  is  94,694  lb  (43  mt). 

(A)  The  Fishing  seasons  are: 
(/)  Commencing  May  16,  and 

continuing  3  days  a  week  (Thursday 
through  Saturday)  until  64,392  lb  (29.2 
mt)  are  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission: 

(2)  Commencing  the  day  following  the 
closure  of  the  season  in  paragraph 
(d)(2)(v)(A)(I)  of  this  section,  and 
continuing  every  day  through  August  1, 
in  the  area  inside  the  30-fathom  (55  m) 
curve  nearest  to  the  coastline  as  plotted 
on  National  Ocean  Service  charts 
numbered  18520,  18580,  and  18600,  or 
until  6,629  lb  (3.0  mt)  or  the  subarea 
quota  is  estimated  to  have  been  taken 
(except  that  any  poundage  remaining 
unharvested  after  the  earlier  season  will 
be  added  to  this  season)  and  the  season 
is  closed  by  the  Commission,  whichever 
is  earlier:  and 

(3)  Commencing  August  2,  and 
continuing  2  days  a  week  (Friday  and 
Saturday)  through  September  30,  or 
until  the  combined  quotas  for  the 
subareas  described  in  paragraphs 
(d)(2)(v)  and  (vi)  of  this  section  totaling 
102,193  lb  (46.4  mt)  are  estimated  to 
have  been  taken  and  the  area  is  closed 
by  the  Commission,  whichever  is 
earlier. 

(B)  The  daily  bag  limit  is  two  halibut, 
one  with  a  minimum  overall  size  limit 
of  32  inches  (81.3  cm)  and  the  second 
with  a  minimum  overall  size  limit  of  50 
inches  (127.0  cm). 

(vi)  In  the  area  off  Oregon  between  the 
Siuslaw  River  at  the  Florence  north  jetty 
and  the  California  border  (42''00'00"  N. 
lat.),  the  quota  for  landings  into  ports  in 
this  area  is  7,499  lb  (3.4  mt). 

(A)  The  fishing  seasons  are: 

(1)  Commencing  May  16  and 
continuing  3  days  a  weik  (Thursday 
through  Saturday)  until  5,999  lb  (2.7  mt) 
are  estimated  to  have  been  taken  and  the 
season  is  closed  by  the  Commission; 

(2)  Commencing  the  day  following  the 
closure  of  the  season  in  paragraph 
(d)(2)(vi)(A)(7)  of  this  section,  and 
continuing  every  day  through  August  1, 
in  the  area  inside  the  30-fathom  (55  m) 
curve  nearest  to  the  coastline  as  plotted 
on  National  Ocean  Service  charts 
numbered  18520,  18580,  and  18600,  or 
until  a  total  of  1,500  lb  (0.7  mt)  or  the 
area  quota  is  estimated  to  have  been 
taken  (except  that  any  poundage 
remaining  unharvested  after  the  earlier 
season  will  be  added  to  this  season)  and 
the  season  is  closed  by  the  Commission, 
whichever  is  earlier:  and 

(3)  Commencing  August  2  and 
continuing  2  days  a  week  (Friday  and 
Saturday)  through  September  30,  or 
until  the  combined  quotas  for  the 


6uDareas  described  in  paragraphs 
(d)(2)(v)  and  (vi)  of  this  section  totaling 
102,193  lb  (46.4  mt)  are  estimated  to 
have  been  taken  and  the  area  is  closed 
by  the  Commission,  whichever  is 
earlier. 

(B)  The  daily  bag  limit  is  two  halibut, 
one  with  a  minimum  overall  size  limit 
of  32  inches  (81.3  cm)  and  the  second 
with  a  minimum  overall  size  limit  of  50 
inches  (127.0  cm). 

(vii)  In  the  area  off  the  California 
coast,  there  is  no  quota.  This  area  is 
managed  on  a  season  that  is  projected  to 
result  in  a  catch  of  less  than  2,785  lb 
(1.3  mt). 

(A)  The  fishing  season  will  commence 
on  May  1,  and  continue  every  day 
through  September  30. 

(B)  The  daily  bag  limit  is  one  halibut 
with  a  minimum  overall  size  limit  of  32 
inches  (81.3  cm). 

•  *        •         *         * 

5.  In  §301.23,  paragraphs  (e)(1).  (e)(3) 
and(n(l)(i).(0(l)(iii),(n(l)(v),and 
(f)(l)(vi)  are  revised  to  read  as  follows: 

§  301.23    Catch  sharing  plan  for  Area  2A. 

•  •         *         •         • 

(e)  *  *  * 

(1)  Incidental  halibut  catch  in  the 
salmon  troll  fishery.  Fifteen  percent  of 
the  non-Indian  commercial  fishery 
allocation  is  allocated  to  the  salmon 
troll  fishery  in  Area  2A  as  an  incidental 
catch  during  salmon  fisheries.  The 
quota  for  this  incidental  catch  fishery  is 
3.1  percent  of  the  Area  2A  TAC. 

(i)  The  Council  will  recommend 
landing  restrictions  at  its  spring  public 
meeting  each  year  to  control  the  amount 
of  halibut  caught  incidentally  in  the 
troll  fishery.  The  landing  restrictions 
will  be  based  on  the  number  of 
incidental  harvest  license  applications 
submitted  to  the  Commis.sion,  halibut 
catch  rates,  the  amount  of  allocation, 
and  other  pertinent  factors,  and  may 
include  catch  or  landing  ratios,  landing 
limits,  or  other  means  to  control  the  rate 
of  halibut  harvest.  NMFS  will  publish 
the  landing  re.strictions  annually  in  the 
Federal  Register,  along  with  the  salmon 
management  measures. 

(ii)  Inseason  adjustments.  (A)  NMFS 
may  make  inseason  adjustments  to  the 
landing  restrictions,  if  requested  by  the 
Council  Chairman,  as  necessary  to 
assure  that  the  incidental  harvest  rate  is 
appropriate  for  salmon  and  halibut 
availability,  does  not  encourage  target 
fishing  on  halibut,  and  does  not  increase 
the  likelihood  of  exceeding  the  quota  for 
this  fishery.  In  determining  whether  to 
make  such  inseason  adjustments,  NMFS 
will  consult  with  the  applicable  state 
representative(s)  on  the  Halibut 
Managers  Group,  a  representative  of  the 


Council's  Salmon  Advisory  Sub-Panel, 
and  Council  staff. 

(B)  Notice  and  effectiveness  of 
inseason  adjustments  will  be  made  by 
NMFS  in  accordance  with 
§301.21(d)(3)(iii)and  (iv). 

(iii)  If  the  quota  for  this  fishery  is  not 
harvested  during  the  May/June  salmon 
troll  fishery,  the  remaining  quota  will  be 
made  available  by  the  Commission  to 
the  directed  halibut  fishery  on  July  1. 

(iv)  If  the  quota  for  the  non-Indian 
commercial  fisheries  specified  at 
paragraph  (e)  of  this  section  has  not 
been  harvested  by  July  31  and  the  quota 
for  the  salmon  troll  fishery  was  not 
harvested  during  the  May/June  fishery, 
landings  of  halibut  caught  incidentally 
during  salmon  troll  fisheries  will  be 
allowed  effective  August  1  and  will 
continue  until  the  quota  for  the  troll 
fishery  is  taken  or  the  overall  non- 
Indian  commercial  quota  is  estimated  to 
have  been  achieved  by  the  Commission. 
Landing  restrictions  implemented  for 
the  May/June  salmon  troll  fishery  will 
apply  to  this  reopening  of  the  fishery. 

(v)  A  salmon  troller  may  participate  in 
this  fishery  or  in  the  directed 
commercial  fishery  targeting  halibut, 
but  not  in  both. 
***** 

(3)  Commercial  license  restrictions/ 
declarations.  Commercial  fishers  must 
choose  either  to  operate  in  the  directed 
commercial  fishery  in  Area  2A,  or  to 
retain  halibut  caught  incidentally 
during  the  salmon  troll  fishery. 
Commercial  fishers  operating  in  the 
directed  halibut  fishery  must  send  their 
license  application  to  the  Commission 
postmarked  no  later  than  April  30  in 
order  to  obtain  a  license  to  fish  for 
halibut  in  Area  2A.  Commercial  fishers 
operating  in  the  salmon  troll  fishery 
who  seek  to  retain  incidentally  caught 
halibut  must  send  their  application  for 
a  license  to  the  Commission  for  the 
incidental  catch  of  halibut  in  Area  2A 
postmarked  no  later  than  March  31,  or 
the  first  weekday  In  April,  if  March  31 
falls  on  a  weekend.  Fishing  vessel 
operators  who  are  issued  licenses  to  fish 
commercially  in  Area  2A  are  prohibited 
from  obtaining  a  Commission 
charterboat  license  for  Area  2A.  Sport 
fishing  for  halibut  is  prohibited  from  a 
vessel  licensed  to  fish  commercially  for 
halibut  in  Area  2A. 

(0*  *  * 

(1)  *  *  * 

(i)  Washington  inside  waters  subarea. 
This  sport  fishery  subarea  is  allocated 
28.0  percent  of  the  Washington  sport 
allocation,  which  equals  6.66  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  all  U.S.  waters  east  of  the 
Bonilla-Tatoosh  line,  defined  as  follows: 
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From  Bonilla  Point  (48''35'44"  N.  lat., 
124''43'00"  W.  long.)  to  the  buoy 
adjacent  to  Duntze  Rock  (48°24'55"  N. 
lat..  124°44'50"  W.  long.)  to  Tatoosh 
Island  lighthouse  (48''23'30"  N.  lat., 
124°44'00"  W.  long.)  to  Cape  Flattery 
(48°22'55"  N.  lat,  124''43'42"  W.  long.), 
including  Puget  Soimd.  The  structuring 
objective  for  this  subarea  is  to  provide 
a  stable  sport  fishing  opportunity  and 
maximize  the  season  length.  Due  to 
inability  to  monitor  the  catch  in  this 
area  inseason,  a  fixed  season  will  be 
established  preseason  based  on 
projected  catch  per  day  and  number  of 
days  to  achievement  of  the  quota.  No 
inseason  adjustments  will  be  made,  and 
estimates  of  actual  catch  will  be  made 
postseason.  The  fishery  will  open  in 
May  and  continue  at  least  through  July 
4,  or  until  a  date  established  preseason 
(and  published  in  the  sport  fishery 
regulations)  when  the  quota  is  predicted 
to  be  taken,  or  until  September  30, 
whichever  is  earlier.  The  Washington 
Department  of  Fish  and  Wildlife  will 
sponsor  a  public  workshop  shortly  after 
the  IPHC  annual  meeting  to  develop 
recommendations  to  NMFS  on  the 
opening  date  and  weekly  structure  of 
the  fishery  each  year.  The  daily  bag 
limit  is  one  fish  per  person,  with  no  size 
limit. 

•  »        *        *        * 

(iii)  Washington  south  coast  subarea. 
This  sport  fishery  subarea  is  allocated 
12.3  percent  of  the  Washington  sport 
allocation,  which  equals  2.93  percent  of 
the  Area  2A  TAC.  This  subarea  is 
defined  as  waters  south  of  the  Queets 
River  (47°31'42"  N.  lat.)  and  north  of 
Uadbetter  Point  (46''38'10"  N.  lat.).  The 
structuring  objective  for  this  subarea  is 
to  maximize  the  season  length,  while 
providing  for  a  limited  halibut  fishery. 
The  fishery'  opens  on  May  1 ,  for  7  days 
per  week  and  continues  until  1,000  lb 
(.45  mt)  are  projected  to  remain  in  the 
subarea  quota.  Immediately  following 
this  closure,  the  area  from  the  Queets 
River  south  to  47°00'00"  N.  lat.  and  east 
of  124''40'00"  W.  long,  udll  reopen  for 
7  days  per  week  until  either  the  subarea 
quota  is  estimated  to  have  been  taken 
and  the  season  is  closed  by  the 
Commission,  or  until  September  30, 
whichever  occurs  first.  The  daily  bag 
limit  is  one  halibut  per  person,  with  no 
size  limit.  Sport  fishing  for  halibut  is 
prohibited  in  the  area  south  of  the 
Queets  River  (47°31'42"  N.  lat.),  west  of 
124°40'00"  W.  long,  and  north  of 
47''10'00"  N.  lat. 

*  *        «        »        * 

(v)  Oregon  central  coast  subarea.  If 
the  Area  2A  TAC  is  388,350  lb  (176.2 
mt)  and  above,  this  subarea  extends 
fi-om  Cape  Falcon  to  the  Siuslaw  River 


at  the  Florence  north  jetty  (44°01'08"  N. 
lat.)  and  is  allocated  88.4  percent  of  the 
Oregon/California  sport  allocation, 
which  is  18.21  percent  of  the  Area  2A 
TAC.  If  the  Area  2A  TAC  is  below 
388,350  lb  (176.2  mt),  this  sport  fishery 
subarea  extends  from  Cape  Falcon  to  the 
California  border  and  is  allocated  95.4 
percent  of  the  Oregon/California  sport 
allocation.  The  structuring  objectives  for 
this  subarea  are  to  provide  one  or  two 
periods  of  fishing  opportunity  in 
productive  deeper  water  areas  along  the 
coast,  principally  for  charter  and  larger 
private  boat  anglers,  and  provide  a 
period  of  fishing  opportunity  in 
nearshore  waters  for  small  boat  anglers. 
Any  poundage  remaining  in  this  subarea 
quota  from  earlier  seasons  will  be  added 
to  the  last  season  in  this  subarea.  This 
subarea  has  three  seasons  as  set  out  in 
paragraphs  (f)(l)(v)(A)  through  (C)  of 
this  section.  The  Coiuicil  will 
recommend  opening  dates  for  these 
seasons  annually  at  its  fall  public 
meeting.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  person,  one 
with  a  minimum  32-inch  (81.3  cm)  size 
limit  and  the  second  with  a  minimum 
50-inch  (127.0  cm)  size  limit. 

(A)  The  first  season  is  an  all-depth 
fishery  that  begins  in  May  and 
continues  at  least  3  days  per  week 
(dependent  on  TAC)  until  68  percent  of 
the  subarea  quota  is  taken. 

(B)  The  second  season  opens  the  day 
following  closure  of  the  first  season, 
only  in  waters  inside  the  30-fathom  (55 
m)  curve,  and  continues  every  day  until 
7  percent  of  the  subarea  quota  is  taken, 
or  until  early  August,  whichever  is 
earlier. 

(C)  The  last  season  begins  in  early 
August,  with  no  depth  restrictions,  and 
continues  at  least  2  days  per  week,  until 
the  combined  Oregon  subarea  quotas 
south  of  Falcon  are  estimated  to  have 
been  taken,  or  September  30,  whichever 
is  earlier. 

(vi)  Oregon  south  coast  subarea.  If  the 
Area  2 A  TAC  is  388,350  lb  (176.2  mt) 
and  above,  this  subarea  extends  from 
the  Siuslaw  River  at  the  Florence  north 
jetty  (44°01'08"  N.  lat.)  to  the  California 
border  (42''00'00"  N.  lat.)  and  is 
allocated  7.0  percent  of  the  Oregon/ 
California  sport  allocation,  which  is 
1.44  percent  of  the  Area  2A  TAC.  If  the 
Area  2 A  TAC  is  below  388,350  lb  (176.2 
mt),  this  subarea  will  be  included  in  the 
Oregon  Central  sport  fishery  subarea. 
The  structuring  objective  for  this 
subarea  is  to  create  a  south  coast 
management  zone  designed  to 
accommodate  the  needs  of  both 
charterboat  and  private  boat  anglers  in 
this  area  where  weather  and  bar 
crossing  conditions  very  often  do  not 
allow  scheduled  fishing  trips.  This 


subarea  has  three  seasons  as  set  out  in 
paragraphs  (f)(l)(vi)(A)  through  (C)  of 
this  section.  The  Coimcil  will 
recommend  opening  dates  for  these 
seasons  annually  at  its  fall  public 
meeting.  The  daily  bag  limit  for  all 
seasons  is  two  halibut  per  person,  one 
with  a  minimum  32-inch  (81.3  cm)  size 
limit  and  the  second  with  a  minimum 
50-inch  (127.0  cm)  size  limit. 

(A)  The  first  season  is  an  all-depth 
fishery  that  begins  in  May  and 
continues  at  least  3  days  per  week 
(dependent  on  TAC)  and  continues  at 
least  3  days  per  week  until  80  percent 
of  the  subarea  quota  is  taken. 

(B)  The  second  season  opens  the  day 
following  closure  of  the  first  season, 
only  in  waters  inside  the  3Q-fathom  (55 
m)  curve,  and  continues  every  day  until 
the  subarea  quota  is  estimated  to  have 
been  taken,  or  early  August,  whichever 
is  earlier. 

(C)  The  last  season  begins  in  early 
August,  with  no  depth  restrictions,  and 
continues  at  least  3  days  per  week,  until 
the  combined  Oregon  subarea  quotas 
south  of  Falcon  are  estimated  to  have 
been  taken,  or  September  30,  whichever 
is  earUer. 
***** 

[PR  Doc.  96-1483  Filed  1-24-96;  2:02  pm) 
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50  CFR  Parts  611  and  655 

[Docket  No.  951208293-5293-01;  I.D. 
110995B] 

RIN  0648-AF01 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  Amendment  5; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  proposed 

regulation. 

SUMMARY:  This  document  contains 
corrections  to  proposed  regulation  (I.D. 
110995B).  which  was  published 
Wednesday.  December  20,  1995  (60  FR 
65618).  The  proposed  regulation  would 
implement  Amendment  5  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP). 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January 
29,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104. 
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SUPPLEMENTARY  INFOflMATION: 

Need  for  Correction 

As  published  in  the  proposed  rule  to 
implement  Amendment  5  to  the  FMP, 
the  portion  of  the  "Classification" 
section  containing  response  time  for 
collection-of-information  requirements 
inadvertently  did  not  contain  the 
estimated  time  it  would  take  for  vessel 
owners  to  address  logbook 
requirements. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  20,  1995,  of  the  proposed  rule 
(I.D.  110995B)  for  Amendment  5.  which 
was  the  subject  of  FR  Doc.  95-30821.  is 
corrected  as  follows: 

On  page  65621,  under  the 
Classification  section,  in  the  third 
column  the  first  complete  paragraph, 
the  last  sentence  is  corrected  to  read: 
"The  response  times  for  these 
requirements  is  estimated  to  be:  30 
minutes  per  response  for  vessel  permits 
cind  vessel  permit  appeals;  1  hour  per 
response  for  operator  permits:  5  minutes 
per  response  for  dealer  permits;  5 
minutes  per  response  for  vessel 
logbooks;  and  2  minutes  per  response 
for  the  observer  notification 
requirement." 

Dated:  January  23. 1996. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-1482  Filed  1-26-96;  8.45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  a'e 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
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Ncrtntup  King  Co  ;  Availability  of 
Deiefmmation  o*  Nonregulated  Status 
';,f  Corn  Lme  Genetically  Engineered 
'or  insect  Resistance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  a  com  line 
developed  by  the  Northrup  King 
Company  designated  as  Btll  that  has 
been  genetically  engineered  for  insect 
resistance  is  no  longer  considered  a 
regulated  article  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  the 
Northrup  King  Company  in  its  petition 
for  a  determination  of  nonregulated 
status,  an  analysis  of  other  scientific 
data,  and  our  review  of  comments 
received  from  the  public  in  response  to 
a  previous  notice  announcing  our 
receipt  of  the  Northrup  King  Company's 
petition.  This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  January  18.  1996. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA,  room  1141.  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 


call  in  advance  of  visiting  at  (202)  690- 
2817 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhash  Gupta,  Biotechnologist, 
Biotechnology  Permits,  BBEP,  APHIS, 
ron  River  Road  Unit  147.  Riverdale, 
M!)  20737-1237;  (301)  734-7612.  To 
obtain  a  copy  of  the  determination  or 
the  environmental  assessment  and 
finding  of  no  significant  impact,  contact 
Ms   Kav  Pptnrc,n-  -'  '101)  734-7612. 

SUPPLEMENTARV  ikjfoRMATION- 

Background 

( )n  July  14, 1995.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
95-1 95-0  Ip)  from  the  Northrup  King 
Company  (Northrup  King)  of  Golden 
Valley,  MN,  seeking  a  determination 
that  a  com  fine  designated  as  Btll  that 
has  been  genetically  engineered  for 
resistance  to  the  European  com  borer 
(ECB)  does  not  present  a  plant  pest  risk 
and,  therefore,  is  not  a  regulated  article 
under  APHIS'  regulations  in  7  CFR  part 
340. 

On  September  7. 1995.  APHIS 
published  a  notice  in  the  Federal 
Register  (60  FR  46573-46574,  Docket 
No.  95-067-1)  announcing  that  the 
Northrup  King  petition  had  been 
received  and  was  available  for  public 
review.  The  notice  also  discussed  the 
role  of  APHIS,  the  Environmental 
Protection  Agency,  and  the  Food  and 
Dmg  Administration  in  regulating  the 
subject  corn  line  and  food  products 
derived  from  it.  In  the  notice.  APHIS 
solicited  written  comments  from  the 
public  as  to  whether  the  subject  com 
line  posed  a  plant  pest  risk.  The 
comments  were  to  have  been  received 
by  APHIS  on  or  before  November  6, 
1995. 

APHIS  received  a  total  of  106 
comments  on  the  subject  petition  during 
the  designated  60-day  comment  period 
from  seed  companies,  individuals, 
farmers  and  farm  seed  dealers, 
agricultural  products  companies.  State 
departments  of  agriculture,  an 
agricultural  council,  a  growers 
association,  and  a  university.  All  of  the 
comments  were  favorable  to  the 
petition. 

Analysis 

Com  line  Btll  has  been  genetically 
engineered  to  contain  the  crylA(b)  gene 
from  Bacillus  thuringiensis  subsp. 
kurstaki  (Btk).  which  expresses  a  delta- 


endotoxin  insecticidal  protein  known  to 
be  effective  against  certain  lepidopteran 
insects,  including  ECB.  Com  line  Btll 
also  contains  the  pat  gene  isolated  ftx)m 
Streptomyces  viridochromogenes  that 
encodes  a  selectable  marker,  the 
phosphinothricin-N-acetyltransferase 
(PAT)  enzyme.  When  introduced  into 
the  plant  cell,  the  PAT  enzyme  can 
inactivate  glufosinate  herbicides. 
Expression  of  the  introduced  genes  is 
controlled  by  the  35S  promoter  derived 
from  the  plant  pathogen  cauliflower 
mosaic  virus  and  a  NOS  terminator 
derived  from  the  nopaline  synthase  gene 
of  Agrobacterium  tumefaciens. 

Com  line  Btll  has  been  considered  a 
regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340  because  it 
contains  regulatory  gene  sequences 
derived  from  plant  pathogens.  However, 
evaluation  of  field  data  reports  from 
field  tests  of  the  subject  com  line 
conducted  under  APHIS  permits  or 
notifications  since  1992  indicates  that 
there  were  no  deleterious  efi^ects  on 
plants,  nontarget  organisms,  or  the 
environment  as  a  result  of  the  subject 
com  plants'  release  into  the 
environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Northmp  King  and  a 
review  of  other  scientific  data, 
comments  received,  and  field  tests  of 
the  subject  com  line,  APHIS  has 
determined  that  com  line  Btll:  (1) 
Exhibits  no  plant  pathogenic  properties; 
(2)  is  no  more  likely  to  become  a  weed 
than  com  developed  by  traditional 
breeding  techniques;  (3)  is  unlikely  to 
increase  the  weediness  potential  for  any 
other  cultivated  or  wild  species  with 
which  it  can  interbreed;  (4)  should  not 
cause  damage  to  raw  or  processed 
agricultural  commodities;  (5)  will  not 
harm  other  organisms,  including 
agriculturally  beneficial  organisms  and 
threatened  and  endangered  species;  and 
(6)  should  not  reduce  the  ability  to 
control  insects  in  com  and  other  crops. 
Therefore,  APHIS  has  concluded  that 
com  line  Btll  and  any  progeny  derived 
from  hybrid  crosses  with  other 
nontransformed  com  varieties  will  be 
just  as  safe  to  grow  as  traditionally  bred 
com  lines  that  are  not  regulated  under 
7  CFR  part  340. 

The  effect  of  this  determination  is  that 
a  com  line  designated  as  Btll  is  no 
longer  considered  a  regulated  article 
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under  APHIS'  regulations  in  7  CFR  part 
340.  Therefore,  the  notification 
requirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  Held  testing, 
importation,  or  interstate  movement  of 
com  line  Btll  or  its  progeny.  However, 
the  importation  of  the  subject  com  line 
or  seeds  capable  of  propagation  is  still 
subject  to  the  restrictions  found  in 
APHIS"  foreign  quarantine  notices  in  7 
CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372;  60  FR  6000-6005.  February  1. 
1995).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  com  line  Btll  and 
lines  developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC,  this  22nd  day  of 
January  1996. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  96-1507  Filed  1-26-96;  8:45  ami 
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Farm  Service  Agency 

National  Conservation  Review  Group; 
M»- 'ting 

agency:  Farm  Service  Agency. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Conservation 
Review  Group  will  meet  to  consider 
recommendations  from  State  and 
County  Conservation  Review  Groups 
with  respect  to  the  operational  features 
of  the  Agricultural  Conservation 
Program  (ACP),  the  Conservation 
Reserve  Program  (CRP),  and  the 
Emergency  Conservation  Program  (ECP). 
Comments  and  suggestions  will  be 
received  prior  to  the  NCRG  meeting 
conceming  the  ACP,  CRP,  and  ECP 


administered  by  the  Farm  Service 

Agency  (FSA). 

DATES:  The  meeting  is  scheduled  for 

Febmary  29,  1996. 

ADDRESSES:  The  meeting  will  be  held  at 

United  States  Department  of  Agriculture 

(USDA).  South  Building,  room  .5066,  at 

14th  and  Independence  Avenue,  SW. 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Zavodny,  FSA,  USDA,  P.O.  Box 

2415,  room  4768.  South  Building, 

Washington,  DC.  20013-2415,  telephone 

202-720-7333. 

SUPPLEMENTARY  INFORMATION:  The 

National  Conservation  Review  Group 

meeting  will  be  held  from  9  a.m.  to  3 

p.m.  on  February  29.  1996,  at  the  USDA 

South  Building,  room  5066,  14th  and 

Independence  Avenue,  SW, 

Washington,  DC.  Meeting  sessions  will 

be  open  to  the  public. 

The  agenda  will  include 
consideration  of  State  and  County 
Conservation  Review  Group 
recommendations  for  changes  in  the 
administrative  procedures  and  policy 
guidelines  of  the  ACP,  CRP,  and  ECP. 
An  opportunity  will  be  provided  for  the 
public  to  present  comments  at  the 
meeting  on  these  conservation  and 
environmental  programs  administered 
by  FSA. 

Because  of  time  constraints  and 
anticipated  participation  from  interested 
individuals  and  groups,  comments  will 
be  limited  to  not  more  than  5  minutes. 
Individuals  or  groups  interested  in 
making  recommendations  may  also 
make  them  in  writing  and  submit  them 
by  February  15,  1996,  to  Cheryl 
Zavodny.  FSA,  USDA,  P.O.  Box  2415, 
room  4768-S,  Washington,  DC  20013- 
2415.  The  meeting  may  also  include 
discussion  of  current  procedures, 
criteria,  and  guidelines  relevant  to  the 
implementation  of  these  programs. 

Because  of  limited  space,  persons 
desiring  to  attend  the  meeting  should 
call  Cheryl  Zavodny  at  202-720-7333  to 
make  reservations. 

Signed  at  Washington.  DC.  on  January  22. 
1996. 

Grant  Buntrock, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  96-1480  Filed  1-26-96;  8:45  am) 
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Food  Safety  and  Inspection  Service 
[Docket  No.  95-053N) 

Nutritional  Labeling/Safe  Handling 
Information  Study,  Raw  Meat  and 
Poultry;  Availability 

AGENCY:  Food  and  Safety  and  Inspection 
Service,  USDA. 


ACTION:  Notice  of  availability  of  report. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availability  of  the  report, 
"Nutritional  Labeling/Safe  Handling 
Information  Study,  Raw  Meat  and 
Poultry."  This  report  summarizes 
survey  data  on  actions  taken  by  food 
retailers  to  provide  consumers  with 
nutrition  information  and  safe  handling 
instructions  on  raw  meat  and  poultry 
products. 

DATES:  Comments  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  comments 
and  requests  for  single  copies  of  the 
report  to:  Charles  R.  Edwards,  Director, 
Product  Assessment  Division, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
Docket  #95-053N.  Send  a  self- 
addressed,  adhesive  mailing  label  to 
assist  the  office  in  processing  requests 
for  copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2565. 
SUPPLEMENTARY  INFORMATION:  On 
January  6, 1993,  FSIS  published  a  final 
rule,  "Nutrition  Labeling  of  Meat  and 
Poultry  Products,"  (58  FR  632)  that,  in 
part,  established  a  voluntary  nutrition 
labeling  program  for  single-ingredient, 
raw  meat  and  poultry  products. 

To  determine  if  significant  numbers  of 
food  retailers  were  participating  in  the 
voluntary  nutrition  labeling  program 
and  were  providing  nutrition  labeling 
for  single-ingredient,  raw  meat  and 
poultry  products,  FSIS  contracted  with 
National  Retail  Tracking  Index,  Inc. 
(NRTI)  to  collect  this  data.  The  survey 
showed  that  of  the  nearly  2,000  grocery 
stores  surveyed  nationwide,  66.5 
percent  were  providing  nutrition 
information  in  accordance  with  the 
voluntary  nutrition  labeling  program 
guidelines.  When  the  results  are 
weighted  by  the  stores'  annual  sales 
volumes,  the  participation  level  rose  to 
72.2  percent,  comfortably  exceeding  the 
target  goal  of  60  percent. 

FSIS  will  continue  to  assess  retailer 
participation  in  the  program  every  two 
years.  If  significant  participation  by  food 
retailers  exists,  that  is,  at  least  60 
percent  of  all  stores  that  are  evaluated 
are  participating  in  accordance  with  the 
guidelines,  the  voluntary  nutrition 
labeling  program  will  remain  in  effect. 

On  March  28,  1994  (59  FR  14528), 
FSIS  made  safety  handling  instructions 
mandatory  on  the  labels  of  all  raw  meat 
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and  poultry  products.  The  safe  handling 
instructions  include  a  rationale 
statement  and  address  the  safe  storage  of 
raw  product,  prevention  of  cross 
contamination,  cooking  of  raw  product, 
and  handling  of  leftovers. 

To  determine  retailer  compliance 
with  this  new  mandatory  rule,  FSIS 
expanded  the  scope  of  the  nutritional 
labeling  study  to  include  an  estimate  on 
the  prevalence  of  stores  that  are 
providing  safe  handling  instructions  for 
raw  meat  and  poultry  items  packaged  at 
the  retail  level.  Specifically,  the  rule 
requires  that  each  store  have  the 
appropriate  safe  handling  label  affixed 
to  all  packages  of  raw  meat  and  poultry 
products  that  it  sells.  NRTI  found  that 
92.2  percent  of  the  surveyed  stores  had 
safe  handling  instructions  present  on 
every  package  of  every  item.  FSIS 
intends  to  follow  up  with  retail  trade 
associations  and  retailers  to  increase 
awareness  that  safe  handling  labeling  al 
the  store  level  is  mandatory  and  to 
advise  that  these  products  are 
misbranded  in  the  absence  of  such 
labeling. 

Done  at  Washington.  DC.  on  January  22, 
1996. 
Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 
[FR  Doc.  96-1481  Filed  1-26-96;  8:45  am] 
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Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  February  15, 1996.  The 
meeting  will  be  in  the  Old  Resources 
Conference  Room,  at  USDA  Forest 
Service;  Siusiaw  National  Forest;  4077 
Research  Way;  Corvallis,  Oregon;  phone 
(541)  750-7000;  located  in  the  Siusiaw 
NF  Supervisor's  Office.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.  and 
conclude  at  approximately  4:00  p.m. 
Topics  tentatively  scheduled  on  the 
agenda  include:  (1)  Forest  Health 
Proposal  from  the  Klamath  Province,  (2) 
Province  Timber  Sale  Monitoring,  (3) 
Province  committee  appointments,  (4) 
Use  of  Federal  Funds  for  habitat 
restoration  on  private  lands,  (5)  Group 
information  sharing. 

The  meeting  is  open  to  the  public  and 
opportunity  will  be  available  to  address 
the  Advisory  Committee  during  a  public 
forum.  The  public  fomm  will  follow  the 
agenda  topics  mentioned  above  and  will 


occur  in  the  afternoon.  Time  allotted  for 
individual  presentations  to  the 
committee  will  be  limited  to  3-5 
n>inutes  each.  Written  comments  are 
encouraged  and  can  be  submitted  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  more  information  regarding  this 
meeting,  contact  Neal  Forrester, 
Designated  Federal  Official;  Willametter 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon;  541—465- 
6924. 

Dated:  January  22,  1996. 
Darrel  L.  Kenops, 
Forest  Supervisor. 
IFR  Doc.  96-1515  Filed  1-26-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Annua  S    vny  of  State  Tax  Collections 

ACTION:  Proposed  Agency  Information 
Collection  Activity;  Comment  Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  29.  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Margaret  Woody,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Henry  S.  Wulf,  Bureau  of 
the  Census,  Governments  Division. 
Washington,  DC  20233-6800,  (301)- 
457-1523. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

State  tax  collection  data  are  a  key 
component  of  the  national  income 
accounts  maintained  by  the  Department 
of  Commerce,  are  used  in  long 
established  Census  Bureau  reports  in 
the  government  finance  series,  and 
provide  important  information  to 
officials  and  researchers  in  the  analysis 
of  state  government  finances.  We  mai  I 


this  survey  to  each  state  and  the  District 
of  Columbia. 

II.  Method  of  Collection 

Canvass  methodology  consists  of  a 
questionnaire  mailout/mail-back. 
Responses  will  be  screened  manually, 
then  entered  on  a  microcomputer. 

III.  Data 

OMB  Number;  0607-0046. 

Form  Numbers:  F-5.  F-5A.  F-5L1.  F- 
5-L2. 

Type  of  Review:  Regular. 

Affected  Public:  State,  local  or  tribal 
government. 

Estimated  Number  of  Respondents: 
79. 

Estimated  Time  Per  Response:  1.38 
hours. 

Estimated  Total  Annual  Burden 
Hours:  109  hours. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  the  respondents  is 
$1,640.45.  The  estimated  cost  to  the 
Federal  government  is  contained  in  the 
Surveys  of  Government  Finance.  In 
total,  thesecost  about  $3  million  during 
FY  1996. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  forOMB 
approval  of  this  informatfon  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  23, 1996. 
Margaret  L.  Woody, 

Office  of  Management  and  Orgunizntion. 
IFR  Doc.  96-1493  Filed  1-26-96,  8.45  ami 
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Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
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Committee  will  be  held  February  20, 
1996.  9:00  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  1617M(2),  14th 
Street  t)etween  Constitution  & 
Pennsylvania  Avenues,  N.W.. 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  public  papers  or 
comments. 

3.  Review  of  status  of  New  Forum 
negotiations. 

4.  Report  on  status  of  Export 
Administration  Regulations  (EAR) 
reform  and  changes  that  impact^ 
aerospace  industry. 

5.  Update  on  status  of  interagency 
satellite  and  gas  turbine  engine 
jurisdiction  discussions. 

6.  Report  on  licensing  issues  that 
impact  support  of  U.S.  origin  systems. 

7.  Update  on  status  of  Missile 
Technology  Control  Regime. 

8.  Review  of  Executive  Order  for  the 
Administration  of  Export  Controls. 

Closed  Session 

9.  Discussion  of  matters  properly 
classiHed  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAC  Unit/OAS/EA,  Room 
3886C,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce.  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  22, 
1994.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classiTied  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 


public  meetings  found  in  section 
10(a)(1)  and  (a)(3),  of  the  federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  January  23,  1996. 
Lee  Ann  Carpenter, 

Director.  Technical  Advisory  Committee  Unit. 
jFR  Doc.  96-1449  Filed  1-26-96;  8:45  ami 
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International  Trade  Administration 

[A-405-802] 

Certain  Cut-To-Lengtti  Cartjon  Steel 
Plate  From  Finland:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  July  18,  1995.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Finland.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR),  February  4, 
1993,  through  )uly  31,  1994.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  changed  the  results 
from  those  presented  in  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  January  29,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Decker  or  Robin  Gray,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC.  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  18,  1995.  the  Department 
published  in  the  Federal  Register  (60 
FR  36776)  the  preliminary  results  of  the 


administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  from 
Finland  (58  FR  44165,  August  19,  1993). 
The  Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Scope  of  This  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  or  kind"  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1.250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.31.0000, 
7208.32.0000,  7208.33.1000, 
7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.11.0000, 
7211.12.0000.  7211.21.0000. 
7211.22.0045.  7211.90.0000. 
7212.40.1000.  7212.40.5000.  and 
7212.50.0000.  Included  are  flat-rolled 
products  of  non rectangular  cross-section 
where  such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e.. 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  POR  is  February  4,  1993,  through 
July  31,  1994.  This  review  covers  entries 
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ot  curtain  cut-to-len^tn  carooii  steei 
plate  by  Rautaruukki  Oy  (Rautaruukki). 

Consumption  Tax  Methodology 

In  light  of  the  Federal  Circuit's 
decision  in  Federal  Mogul  \.  United 
States.  CAFC  No.  94-1097,  the 
Department  has  changed  its  treatment  of 
home  market  consumption  taxes.  Where 
merchandise  exported  to  the  United 
States  is  exempt  from  the  consumption 
lax,  the  Department  will  add  to  the  U.S. 
price  the  absolute  amount  of  such  taxes 
charged  on  the  comparison  sales  in  the 
home  market.  This  is  the  same 
methodology  that  the  Department 
adopted  following  the  decision  of  the 
Federal  Circuit  in  Zenith  v.  United 
States,  988  F.  2d  1573,  1582  (1993),  and 
which  was  suggested  by  that  court  in 
footnote  4  of  its  decision.  The  Court  of 
International  Trade  (CIT)  overturned 
this  methodology  in  Federal  Mogul  v. 
United  States.  834  F.  Supp.  1391  (1993), 
and  the  Department  acquiesced  in  the 
CIT's  decision.  The  Department  then 
followed  the  CIT's  preferred 
methodology,  which  was  to  calculate 
the  tax  to  be  added  to  U.S.  price  by 
multiplying  the  adjusted  U.S.  price  by 
the  foreign  market  tax  rate;  the 
Department  made  adjustments  to  this 
amount  so  that  the  tax  adjustment 
would  not  alter  a  "zero"  pre-tax 
dumping  assessment. 

The  foreign  exporters  in  the  Federal 
Mogul  case,  however,  appealed  that 
decision  to  the  Federal  Circuit,  which 
reversed  the  CIT  and  held  that  the 
statute  did  not  preclude  Commerce  from 
using  the  "Zenith  footnote  4" 
methodology  to  calculate  tax-neutral 
dumping  assessments  {i.e.,  assessments 
that  are  unaffected  by  the  existence  or 
amount  of  home  market  consumption 
taxes).  Moreover,  the  Federal  Circuit 
recognized  that  certain  international 
agreements  of  the  United  States,  in 
particular  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  Tokyo 
Round  Antidumping  Code,  required  the 
calculation  of  tax-neutral  dumping 
assessments.  The  Federal  Circuit 
remanded  the  case  to  the  CIT  with 
instructions  to  direct  Commerce  to 
determine  which  tax  methodology  it 
will  employ. 

The  Department  has  determined  that 
the  "Zenith  footnote  4"  methodology 
should  be  used.  First,  as  the  Department , 
has  explained  in  numerous 
administrative  determinations  and  court 
filings  over  the  past  decade,  and  as  the 
Federal  Circuit  has  now  recognized. 
Article  VI  of  the  GATT  and  Article  2  of 
the  Tokyo  Round  Antidumping  Code 
required  that  dumping  assessments  be 
tax-neutral.  This  requirement  continues 
under  the  new  Agreement  on 


inipiumumauon  oi  /\ruijif'  \  i  m  me 
General  Agreement  on  Tariffs  and 
Trade.  Second,  the  URAA  explicitly 
amended  the  antidumping  law  to 
remove  consumption  taxes  from  the 
home  market  price  and  to  eliminate  the 
addition  of  taxes  to  U.S.  price,  so  that 
no  consumption  tax  is  included  in  the 
price  in  either  market.  The  Statement  of 
Administrative  Action  (p.  159) 
explicitly  states  that  this  change  was 
intended  to  result  in  tax  neutrality. 

While  the  "Zenith  footnote  4" 
methodology  is  slightly  different  from 
the  URAA  methodology,  in  that  section 
772(d)(1)(C)  of  the  pre-URAA  law 
required  that  the  tax  be  added  to  United 
States  price  rather  than  subtracted  from 
home  market  price,  it  does  result  in  tax- 
neutral  duty  assessments.  In  sum,  the 
Department  has  elected  to  treat 
consumption  taxes  in  a  manner 
consistent  with  its  longstanding  policy 
of  tax-neutrality  and  with  the  GATT. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  Rautaruukki 
(the  respondent)  and  petitioners. 
Petitioners  requested  a  public  hearing 
but  subsequently  withdrew  their  request 
for  a  hearing.  Therefore,  no  hearing  was 
held. 

Comment  1 :  Petitioners  argue  that 
best  information  available  (BIA)  must  be 
used  for  Finnsteel's  costs.  According  to 
petitioners,  Rautaruukki  admitted  that 
Finnsteel,  its  U.S.  selling  subsidiary, 
was  involved  in  the  U.S.  sales  of  subject 
merchandise.  Petitioners  claim  that 
nonetheless  Rautaruukki  failed  to  report 
any  of  Finnsteel's  costs  on  sales  of 
subject  merchandise.  Although 
Rautaruukki  subsequently  claimed  that 
Finn.steel  is  not  actively  involved  in  the 
sales  to  the  U.S.  of  the  subject 
merchandise,  petitioners  note 
Rautaruukki  could  not  substantiate  its 
claim  at  verification.  Petitioners  argue 
that  the  Department  failed  to  include 
Finnsteel's  costs  in  calculating  the 
preliminary  results.  Petitioners  contend 
that  expenses  were  incurred  by 
Finnsteel  as  a  direct  result  of  specific 
sales.  Finnsteel  would  not  perform  such 
activities  absent  specific  sales  of  subject 
merchandise.  Petitioners  argue  that  the 
expenses  could  have  been  tied  to 
specific  sales — if  Rautaruukki  and 
Finnsteel  had  kept  adequate  records. 
Rautaruukki  should  have  separated  and 
reported  Finnsteel's  direct  expenses  for 
these  services.  Since  it  failed  to  do  so, 
the  Department  cannot  determine  which 
of  Finnsteel's  costs  are  direct.  Since  at 
least  some  ofFinnsteel's  costs  were 
direct  selling  expenses,  the  Department 


niuM  ds>,ign  BIA  to  those  unreported 
expenses.  The  Department  should 
follow  its  standard  practice  and  assume 
all  ofFinnsteel's  expenses  were  direct 
expenses.  Since  Finnsteel's  selling 
expenses  were  either  not  reported  or  not 
reported  separately,  the  Department 
should  use  the  reported  indirect  selling 
expense  as  BIA  for  direct  selling 
expenses. 

Respondent  counters  that  there  is  no 
evidence  on  the  record  that  Finnsteel  is 
actively  involved  in  the  sales  of  the 
subject  merchandise  in  this 
administrative  review.  Rautaruukki 
explained  in  its  response  that  its  U.S. 
sales  during  the  POR  were  made 
directly  from  Rautaruukki 's  Raahe  Steel 
Works  to  the  unrelated  customer. 
Respondent  notes  the  verification  report 
states  that  Rautaruukki  reported  that  it 
handled  all  of  the  transactions  and  all 
activity  related  to  the  sale  of  subject 
merchandise  from  Finland.  Respondent 
also  notes  that  the  Department  also 
found  that  all  documentation  examined 
at  verification  only  listed  Rautaruukki 
and  the  U.S.  customer.  Also,  the 
unrelated  U.S.  customer  submitted  a 
sworn  affidavit  confirming  that  it 
purchased  the  subject  merchandise 
directly  from  Rautaruukki  during  the 
POR.  Respondent  notes  that  although 
Finnsteel  acted  as  a  "communications 
link"  for  sales  of  subject  merchandise 
during  the  POR,  Finnsteel's  role  did  not 
rise  to  the  level  of  active  participation 
in  the  sales  process  to  warrant  treating 
the  U.S.  sales  as  exporter's  sales  price 
(ESP)  transactions.  Respondent  argues 
that  the  record  in  this  administrative 
review  clearly  demonstrates  that 
Finnsteel  acted  only  as  a 
communications  link  with  the  unrelated 
customer.  Therefore,  the  U.S.  sales  in 
this  administrative  review  were 
purchase  price,  and  no  further 
adjustment  is  warranted. 

Department's  Position:  We  agree  with 
respondent.  Respondent  reported  that 
normally  transactions  are  handled 
through  Finnsteel;  however,  sales  of 
subject  merchandise  made  to  the  U.S. 
during  the  POR  were  exclusively    . 
handled  by  Rautaruukki.  At  verification, 
we  found  no  evidence  ofFinnsteel's 
involvement  in  the  sales  of  subject 
merchandise  during  the  POR.  All 
documents  examined  supported  the 
conclusion  that  Finnsteel  did  not 
participate  in  these  transactions.  Sales 
were  made  directly  from  Rautaruukki  to 
the  U.S.  customer.  Because  of  the  lack 
of  evidence  ofFinnsteel's  involvement, 
we  cannot  assume  Finnsteel  incurred 
costs  on  the  sales  of  subject 
merchandise  to  the  United  States  during 
the  POR.  Therefore,  the  Department  is 
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Finnsteel's  costs  in  these  final  results. 

Comment  2:  Petitioners  argue  that  the 
Department  must  correct  two  errors  in 
the  margin  calculation  program.  Due  to 
one  of  the  errors,  the  Department's  sales 
below  cost  test  for  the  preliminary 
results  used  a  cost  of  manufacture 
(COM)  that  was  only  a  fraction  of  the 
true  COM.  One  line  read  "TOTCOM2  = 
FOREX  =  TOTCOMl ".  while  it  should 
have  read  "TOTCOMZ  =  FOREX  + 
TOTCOMl".  The  second  error  occurred 
in  the  calculation  of  home  market 
selling  expenses  for  use  in  cost 
(SELLCOP).  Petitioners  contend  the 
Department  failed  to  include  certain 
expenses,  which  were  reported  in  the 
other  expense  field,  in  the  calculation  of 
SELLCOP. 

Respondent  argues  that  the 
Department's  margin  calculation 
program  is  correct.  The  Department  gave 
interested  parties  a  chance  to  comment 
on  the  ()roposed  programming  language 
in  October  1994.  Petitioners  submitted 
comments  in  that  same  month.  The 
petitioners'  attempt  to  present  new 
comments  regarding  the  Department's 
computer  programming  language  is 
untimely  and  should  be  rejected  on  that 
basis.  Moreover,  the  Department's 
margin  calculation  program  is  correct 
and  needs  no  adjustments. 

Department's  Position:  We  agree  with 
the  petitioners.  The  programming 
language  that  was  released  for 
comments  in  October  1994  was 
preliminary  and  was  not  company 
specific.  Both  of  the  errors  that  the 
petitioners  have  claimed  are  related  to 
company  specific  programming.  In  these 
final  results,  we  have  changed  the 
program  to  read  "TOTCOM2  =  FOREX 
+  TOTCOMl".  This  error  resulted  in 
incorrect  cost  test  results.  However,  the 
Department's  May  18,  1995,  analysis 
memo  and  the  Federal  Register  notice 
of  the  preliminary  results  in  this 
administrative  review  did  not  reflect  the 
incorrect  cost  results.  After  correcting 
the  errors,  the  Department  did  in  fact 
find  sales  below  cost  for  Rautaruukki  in 
this  administrative  review.  Therefore, 
the  discussion  of  sales  below  cost  found 
in  the  preliminary  notice  and  the  May 
18,  1995  analysis  memo  is  consistent 
with  the  corrected,  final  cost  test  results. 
Finally,  while  we  have  not  allowed  a 
direct  sales  adjustment  for  the  other 
expense  field  as  discussed  in  the 
preliminary  results,  we  have  included 
this  other  expense  field  in  the 
calculation  of  SELLCOP  for  these  final 
results  because  these  are  costs  incurred. 

Comment  3:  Petitioners  argue  that 
Rautaruukki  incorrectly  reported  its 
general  and  administrative  expenses 
(G&A).  The  Department  has  a  long- 
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ig  practice  of  requiring  G&A 
expenses  to  be  reported  as  a  percentage 
of  cost  of  sales.  Also,  the  G&A  factor  is 
normally  calculated  using  G&A 
recorded  in  the  company's  audited 
financial  statements  for  the  year  that 
most  closely  corresponds  to  the  POR 
(see  Furfuryl  Alcohol  from  Thailand.  60 
FR  22557,  22560-61  (May  8,  1995)). 
Petitioners  argue  that  Rautaruukki  did 
not  use  the  regular  methodology 
accepted  by  the  Department.  It  based 
G&A  on  1993  data  and  data  from  eight 
months  of  1994.  and  it  calculated  a  per 
ton  G&A  amount.  Petitioners  maintain 
this  is  erroneous  in  two  respects.  First, 
it  did  not  use  data  from  the  audited 
financial  statements  (the  1994  data  was 
from  an  interim  financial  statement 
which  was  not  audited).  The  1994  data 
constitutes  the  type  of  part-year  data  the 
Department  does  not  use  because  G&A 
expenses  are  incurred  sporadically 
throughout  the  fiscal  year  or  are  based 
on  estimates  that  are  adjusted  to  actual 
at  year-end.  Second,  the  calculation  is  a 
per  ton  G&A  amount,  rather  than  a 
factor  that  is  a  percentage  of  cost,  as 
required  by  the  questionnaire  and 
Department  practice.  The  Department 
should  recalculate  the  G&A  expense 
using  Rautaruukki's  1993  audited 
financial  statements  and  other  verified 
1993  information. 

Respondent  argues  that  it  correctly 
reported  G&A  expenses  and  that  the  cost 
verification  report  states  that  the 
[Department  verified  all  appropriate 
expenses  for  Raahe  were  included  in 
G&A  and  that  the  appropriate 
methodologies  were  applied. 
Furthermore,  respondent  claims  the 
Department  found  no  discrepancies 
between  the  Group  profit  and  loss  report 
and  the  reported  consolidated  financial 
statements.  Respondent  notes  in  support 
of  its  argument  for  using  an  annual  G&A 
factor,  petitioners  reference  cases  which 
are  antidumping  investigations  and  not 
administrative  reviews.  Respondent 
contends  that  petitioners  reliance  on 
these  investigations  is  misplaced  when 
applied  to  this  administrative  review.  In 
an  investigation  where  sales  span  a  six- 
month  period,  the  Department  generally 
looks  to  a  full-year  period  in  computing 
G&A,  because  such  a  period 
encompasses  operating  results  over  a 
longer  time  span  than  the  period  of 
investigation  and  typically  reports  the 
results  of  at  least  one  business  cycle.  In 
this  administrative  review,  the  POR 
covers  an  eighteen  month  period,  and 
Rautaruukki  provided  annual  and 
interim  financial  reports  which  are 
prepared  in  the  ordinary  course  of 
business.  Respondent  claims  these 
reports  cover  the  entirety  of  the  POR; 


therefore,  they  represent  the  most 
complete  and  accurate  information 
available,  and  they  exceed  the  standard 
of  Furfuryl  Alcohol  from  Thailand. 

Department's  Position:  We  agree  with 
petitioners.  It  is  our  standard  practice  to 
base  G&A  on  an  amount  derived  from 
annual  audited  financial  statements  and 
to  calculate  it  as  a  percentage  of  cost 
rather  than  a  per  ton  amount.  See  Final 
Determination  of  LTFV:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products,  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Canada,  58  FR  37099  (July  9, 
1993)(Comment  #43).  The  fact  that  this 
is  an  administrative  review,  -ather  than 
an  investigation,  has  no  relevance.  The 
1994  data  used  by  Rautaruukki  is  still 
partial  year  data  based  on  unaudited 
financial  statements.  We  do  not  use 
partial  year  data  because  G&A  expenses 
are  often  incurred  sporadically 
throughout  the  year  and  are  often 
accrued  based  on  estimates  until  they 
are  adjusted  to  actual  at  year-end.  It  is 
also  our  standard  practice  to  calculate 
G&A  based  on  a  percentage  of  cost, 
rather  than  a  per  ton  amount  because 
G&A  expenses  are  more  closely 
associated  with  costs  than  with  weight. 
Id.  Therefore,  we  have  recalculated  G&A 
for  Rautaruukki  as  a  percentage  of  cost 
using  only  1993  data  from  Rautaruukki's 
audited  financial  statements.  Regarding 
Rautaruukki's  argument  that  the 
Department  verified  their  G&A  expense, 
the  Department's  verification  confirmed 
that  all  appropriate  expenses  were 
included  in  the  reported  G&A.  The 
verification  report  statements  that  the 
allocation  methodology  was  verified 
only  indicated  that  the  figures  and 
methodology  reported  by  Rautaruukki 
accurately  traced  to  their  books  and 
records.  This  allocation  methodology  is 
not  that  traditionally  utilized  by  the 
Department  in  allocating  G&A. 

Comment  4:  Petitioners  argue  that  the 
interest  expense  factor  was  calculated 
using  the  same  methodology  used  for 
the  G&A  factor,  and  thus  suffers  from 
the  same  flaws  as  the  G&A  factor. 
Additionally  the  unaudited  1994 
amount  used  in  the  interest  expense 
calculation  suffers  from  an  additional 
flaw — it  is  incorrect  because 
Rautaruukki  erroneously  deducted 
short-term  interest  that  it  paid.  Instead, 
petitioners  argue  the  Department  should 
take  Rautaruukki's  1993  consolidated 
interest  expense  less  dividend  income, 
divided  by  total  cost  of  goods  sold  less 
selling  expenses.  Petitioners  claim  this 
is  a  conservative  interest  expense  factor  - 
highly  favorable  to  Rautaruukki  because 
it  assumes  all  interest  income  is  short- 
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term,  which  the  Department  did  not 
verify,  and  only  Rautaruukki's  G&A 
(rather  than  consolidated  G&A,  which  is 
not  on  the  record)  is  deducted,  which 
results  in  a  larger  denominator  and  thus 
a  lower  factor. 

Respondent  argues  that  it  correctly 
reported  its  interest  expenses.  For  the 
reasons  stated  in  Comment  three  above, 
Rautaruukki  correctly  reported  its 
interest  expenses  by  providing  the 
Department  with  the  most  complete  and 
accurate  information  available. 
Additionally,  petitioners'  interest 
expense  factor  calculation  is  flawed. 
The  net  financial  expense  figure  is 
grossly  overstated  because  petitioners' 
figure  includes  currency  exchange 
differences  as  interest  expenses. 

Department's  Position:  We  agree  with 
petitioners  in  part.  As  with  G&A 
expenses,  it  is  our  standard  practice  to 
base  interest  expense  on  an  amount 
derived  from  audited  consolidated 
annual  financial  statements  and  to 
calculate  interest  expense  as  a 
percentage  of  cost  See  e.g.  Preliminary 
Determination  of  Sales  at  LTFV:  Grain- 
Oriented  Electrical  Steel  from  Italy,  59 
FR  5991  (1994).  Furthermore,  the  choice 
of  allocation  methodologies  is  left  to  the 
Department's  discretion.  See  PPG 
Industries  v.  United  States  746  F.  Supp. 
119  (CIT  1990).  The  1994  data  used  by 
Rautaruukki  is  partial  year  data  based 
on  unaudited  financial  statements. 
Therefore,  we  have  recalculated  interest 
expense  for  Rautaruukki  using  only 
1993  data. 

We  also  agree  with  respondent  in  part 
that  the  petitioners'  figure  is  overstated 
because  it  contains  currency  exchange 
differences  as  interest  expense.  To 
calculate  interest  expense  for  the  final 
results,  we  have  used  the  interest 
expense  examined  at  verification,  which 
is  based  on  the  consolidated  financial 
statements,  divided  by  consolidated  cost 
of  sales  taken  directly  from  the 
consolidated  financial  statements  in  the 
annual  report. 

Comment  5:  Respondent  argues  that 
the  Department  erred  in  collapsing 
home  market  control  nunibers 
(CONNUMHs)  I06X  and  TA6X  and 
thereby  made  incorrect  product 
matches.  The  questionnaire  established 
a  hierarchy  of  product  characteristics 
that  the  Department  would  use  in 
identifying  individual  plate  products. 
Each  unique  combination  of  these 
characteristics  is  treated  as  a  distinct 
product.  The  Department  discovered 
instances  where  multiple  control 
numbers  were  being  assigned  to  the 
same  set  of  product  characteristics.  The 
Department  collapsed  CONNUMHs 
I06X  and  TA6X,  which  it  understood 
had  identical  product  characteristics. 


These  were  matched  to  the  U.S.  sales  of 
CONNUMU  I06X.  In  doing  so.  the 
Department  mistakenly  matched  sales  of 
beveled  plate  to  sales  of  plate  which  had 
not  undergone  the  further 
manufacturing  process  required  to 
produce  beveled  plate.  In  terms  of 
quality,  the  two  product  control 
numbers  are  identical.  CONNUMs 
starting  with  lO  through  LL  represent 
basic  cut-to-length  plates  which  are  not 
painted,  and  CONNUMs  starting  with 
RA  through  UX  represent  plates  with  a 
beveled  edge.  Beveled  plate  is  produced 
only  after  an  additional  manufacturing 
process,  which  is  performed  on  a 
separate  production  line.  It  incurs 
additional  costs  which  must  be  taken 
into  consideration  in  Rautaruukki's 
pricing  decisions.  These  additional 
costs  are  reflected  in  Rautaruukki's 
home  market  database.  In  collapsing 
these  control  numbers,  respondent 
argues  the  Department  incorrectly 
collapsed  two  products  with  different 
product  characteristics.  In  so  doing, 
respondent  claims  the  Department 
incorrectly  compared  sales  of  beveled 
plate  in  the  home  market  with  sales  of 
normal  plate  in  the  U.S.  market. 

Petitioners  counter  that  the 
Department  correctly  collapsed 
CONNUMHs  I06X  and  TA6X.  Nowhere 
in  its  brief  does  Rautaruukki  identify  the 
product  characteristics  which  it  believes 
are  different  for  the  two  CONNUMHs. 
This  is  because  there  are  no  product 
characteristics  that  are  different. 
According  to  petitioners  a  review  of  the 
products  in  I06X  and  TA6X  shows  that 
they  are  identical  for  the  eight  physical 
characteristics  identified  by  the 
questionnaire.  By  separating  the 
products  in  CONNUMHs  I06X  and 
TA6X,  Rautaruukki  introduced  info  a 
primary  place  in  the  hierarchy  a  product 
characteristic — beveling — that  was  not 
selected  by  the  Department.  Petitioners 
argue  such  unilateral  modification  of 
the  Department's  hierarchy  should  not 
be  permitted.  When  the  Department 
gave  interested  parties  an  opportunity  to 
comment  on  the  model  match  hierarchy 
in  August  1994,  Rautaruukki  submitted 
comments.  Those  comments  did  not 
contain  a  single  reference  to  beveling.  In 
fact,  no  interested  parties  identified 
beveling  as  a  physical  characteristic  that 
ought  to  be  included  in  the  plate 
hierarchy.  Petitioners  contend 
Rautaruukki  had  ample  opportunity  to 
suggest  any  modifications  it  believed  to 
be  necessary  and  suggest  Rautaruukki 
simply  ignored  the  Department's 
hierarchy  and  created  its  own.  In  doing 
so.  petitioners  argue  Rautaruukki 
attempted  to  usurp  the  Department's 


statutory  duty  to  determine  what 
constitutes  identical  merchandise. 

Department's  Position:  We  agree  with 
petitioners.  On  August  iz,  1994.  the 
Department  solicited  comments  on  the 
proposed  model  matching  criteria.  On 
August  26, 1994,  Rautaruukki  filed 
comments.  However,  Rautaruukki's 
comments  did  not  propose  beveling  as 
a  relevant  characteristic  to  use  in 
product  matching.  Furthermore,  in  its 
questionnaire  response  and 
supplemental  response  Rautaruukki 
failed  to  establish  the  relevance  of 
beveling  as  a  product  matching  criteria. 
Therefore,  the  Department  has  no  basis 
upon  which  to  differentiate  beveled 
plate  from  non-beveled  plate  for 
matching  and  price  comparison 
purposes.  The  Department  has  broad 
discretion  to  devise  the  methodology  for 
determining  the  model  match 
methodology  as  confirmed  by  the  Courts 
in  Tonington  Co.  v.  United  States,  881 
F.  Supp.  622,  635  (CIT  1995)  and  Smith- 
Corona  Group  v.  United  States,  713  F.2d 
1568  (Fed.  Cir.  1983),  cert,  denied,  465 
U.S.  1022  (1984).  Furthermore,  beveled 
plate  does  not  possess  physical 
characteristics  which  make  it  unique 
fi"om  non-beveled  plate  with  regard  to 
applications  and  uses.  We  have 
therefore  continued  to  collapse  I06X 
and  TA6X. 

Comment  6:  Respondent  argues  the 
Department  should  compare  U.S.  sales 
to  a  trading  company  to  home  market 
sales  to  end-users.  In  its  preliminary 
results,  the  Department  reclassified  the 
levels  of  trade  in  the  home  market 
database  by  collapsing  .sales  to  and  sales 
through  wholesalers  into  a  single  lot.  It 
matched  this  collapsed  level  of  trade 
with  the  level  of  trade  reported  in  the 
U.S.  market  (sales  to  a  trading 
company).  Respondent  claims  the 
Department  should  have  compared  U.S. 
sales  to  home  market  sales  to  end-users 
for  the  following  reasons:  Rautaruukki 
has  a  closer  relationship  with  the 
wholesalers/distributors  in  the  home 
market;  the  home  market  wholesalers/ 
distributors  have  a  common  inventory 
system  whereas  for  U.S.  sales, 
Rautaruukki  does  not  know  the  ultimate 
customer  in  the  United  States,  and 
therefore  no  common  inventory  system 
can  exist;  the  home  market  wholesalers/ 
distributors  hold  and  fill  orders  from 
inventory  unlike  either  the  U.S. 
customer  or  the  home  market  end-user; 
home  market  wholesalers/distributors 
are  eligible  for  certain  rebates,  for  which 
the  U.S.  customer  and  home  market 
end-users  are  not;  respondent  argues  the 
sales  verification  report  states  that  since 
there  is  no  inventory  for  purchase  price 
sales  to  the  U.S..  the  customer  level  of 
trade  for  the  two  markets  should  be 
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different:  since  respondent  claims  it 
does  not  know  the  ultimate  customer,  it 
considers  its  U.S.  customer  as  an  end- 
user,  and  plate  with  identical 
CONNUMs  were  sold  both  to  the  U.S. 
customer  and  to  end-users  in  the  home 

market. 

The  respondent  further  argues  that  in 
an  antidumping  investigation,  the 
Department  normally  calculates  foreign 
market  value  (FMV)  and  U.S.  price 
(USP)  based  on  the  same  commercial 
level  of  trade.  The  Department  normally 
asks  if  the  levels  of  trade  reported  by  the 
respondent  are  in  fact  distinct  and 
discemable.  based  on  the  respondent's 
explanation  of  their  functions. 
Respondent  notes  that  while  the 
Department  often  matches  according  to 
customer  type  (see  Stainless  Steel 
Hollow  Products  from  Sweden.  58  FR 
69.332),  this  is  not  always  the  case  (see 
Antifriction  Bearings  from  France,  58 
FR  39.768).  In  the  instant  case,  the 
respondent  argues  that  the  U.S. 
customer  is  the  functional  equivalent  to 
an  end-user  in  the  home  market 
because:  (1)  Rautaruukki  does  not  know 
the  ultimate  customer  in  the  U.S. 
market:  (2)  the  same  product  is  sold  to 
home  market  end-users  and  to  the  U.S. 
customer;  (3)  neither  the  home  market 
end-users  nor  the  U.S.  customer  qualify 
for  the  rebate;  and  (4)  the  home  market 
end-users  and  the  U.S.  customer  do  not 
hold  inventory  or  share  a  common 
inventory  system.  In  Stainless  Steel  Bar 
from  Spain  (59  FR  66931).  the 
Department  accepted  level  of  trade 
classifications  based  upon  when  the 
customer  wanted  delivery.  These  were 
distinguished  by  which  party  bore  the 
costs  and  risks  of  maintaining  a  finished 
goods  inventory.  In  the  instant 
administrativfe  review,  respondent 
argues  that  sales  to  the  United  States 
should  be  compared  with  sales  to  home 
market  end-users  because,  unlike 
wholesales/distributors  in  the  home 
market,  neither  bears  the  cost  of 
maintaining  inventory. 

Petitioners  argue  that  Rautaruukki's 
complaints  are  without  merit.  The 
criteria  for  determining  level  of  trade 
comparability  are  the  extent  to  whicli 
the  customers:  (1)  perform  equivalent 
functions  in  their  respective  markets, 
and/or  (2)  are  positioned  in  equivalent 
positions  in  the  chain  of  distribution 
from  the  manufacturer  to  the  ultimate 
customer  (see  Disposable  Pocket 
Lighters  from  Thailand,  60  FR  14263, 
14264  (March  16,  1995)).  By  these 
criteria,  petitioners  maintain  there  is 
clearly  a  close  correspondence  between 
the  U.S.  trading  company  and  the  home 
market  wholesalers/distributors — both 
are  Rautaruukki's  first  unrelated 
customer  in  a  particular  market,  and 


both  sell  directly  to  the  ultimate 
customer.  In  both  cases,  petitioners  note 
that  Rautaruukki  invoices  the 
distributor,  which  then  in  turn 
separately  invoices  its  own  customer 
(the  end-user).  The  nearly  congruent 
function  and  position  of  the  U.S.  trading 
company  and  the  home  market 
wholesalers/distributors  are  illustrated 
in  Rautaruukki's  own  distribution 
channel  flow  charts  for  the  two  markets. 
They  are  virtually  tarbon  copies  of  each 
other,  and  at  one  point,  the  U.S.  trading 
company  is  referred  to  as  a  distributor. 
Given  the  verified  facts,  petitioners 
maintain  the  Department  was  correct  in 
its  decision,  which  was  in  accordance 
with  its  long-standing  practice  and 
regulations  that  require  the  FMV/USP 
comparisons  to  be  made  at  the  same  or 
most  comparable  level  of  trade. 

Petitioners  further  argue  that  it  is  the 
respondent's  burden  to  show  there  are 
discemable  functions  that  would  make 
its  proposed  matching  level  a  better 
choice  than  the  Department's  choice.  Of 
the  four  points  raised  by  the  respondent 
in  making  their  argument,  the  first  three 
do  not  relate  in  any  way  to  the  functions 
performed  by  the  buyer  and,  therefore 
are  irrelevant  to  the  determination  of 
level  of  trade.  The  fact  that  Rautaruukki 
does  not  know  its  distributor's  end-user 
customers  in  the  United  States  says 
nothing  about  the  distributor's 
functions,  or  those  of  home  market  end- 
users.  Even  if  the  point  were  relevant, 
Rautaruukki  also  does  not  know  the 
end-user  purchaser  on  many  of  its  sales 
to  home  market  distributors.  There  is  no 
precedent  for  the  payment  of  rebates 
being  relevant  to  the  functions  of  a 
customer  or  its  position  in  the  chain  of 
distribution.  The  fact  that  plate  with  the 
same  CONNUMs  was  sold  to  both  the 
U.S.  customer  and  to  end-users  in  the 
home  market  is  in  no  way  indicative  of 
the  functions  performed  by  any 
customer.  Moreover,  sales  of  identical 
merchandise  were  also  made  to 
distributors  in  the  home  market. 

Petitioners  continue  that  this  reduces 
Rautaruukki's  argument  to  the  claim 
that  home  market  end-users  and  the 
U.S.  customer  do  not  hold  inventory  or 
share  a  common  inventory  system.  Even 
if  true,  this  claim  alone  would  not  be  a 
basis  to  reverse  the  Department's 
decision.  In  any  event,  the  facts  on  the 
record  do  not  support  Rautaruukki's 
assertion  that  the  U.S.  buyer  does  not 
hold  inventory.  There  is  no  reason  for 
the  Department  to  reverse  its  decision. 

Department's  Position:  We  agree  with 
the  petitioners.  The  Department's 
practice  in  finding  similar  levels  of 
trade  in  each  market  requires  a 
comparison  of  customers  in  each  of  the 
markets  to  determine  whether  they 


perform  equivalent  functions  in  their 
respective  markets,  and/or  are  in 
equivalent  positions  in  the  chain  of 
distribution  from  the  memufacturer  to 
the  ultimate  customer.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From 
France,  et  al.:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Review,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders,  60 
FR  10900,  10940-^1  (February  28, 1995) 
(Issue  9,  Comment  3).  For  Rautaruukki. 
the  U.S.  trading  company  and  the  home 
market  wholesalers/distributors 
function  at  similar  levels  of  trade.  They 
are  the  first  unrelated  customer  and 
both  sell  directly  to  the  ultimate 
customer.  For  both  markets, 
Rautaruukki's  distributor  invoices  the 
end-user,  while  Rautaruukki  invoices 
the  distributor.  The  respondent  did  not 
demonstrate  any  functions,  which 
differentiate  the  level  of  trade  for 
wholesalers/distributors  in  the  home 
market  and  the  trading  company  in  the 
U.S.,  to  illustrate  an  alternate  level  of 
trade  is  necessary.  The  first  three  factors 
cited  by  the  respondent  are  not  elements 
normally  considered  by  the  Department 
in  determining  level  of  trpde.  Nor  does 
the  respondent  provide  any  compelling 
reason  why  the  Department  should 
consider  those  factors  in  this  instance. 
The  respondent's  first  issue,  that 
Rautaruukki  does  not  know  the  U.S. 
trading  company's  end-user  customers, 
does  not  illustrate  the  functions  of  the 
U.S.  trading  company  or  the  home 
market  end-users.  In  fact,  Rautaruukki 
also  claims  it  does  not  know  the  end- 
user  purchasers  on  many  of  its  sales  to 
home  market  distributors  yet 
Rautaruukki  argues  that  these  sales 
would  be  at  a  different  level  of  trade. 
With  regard  to  the  third  point,  the 
Department  does  not  consider  either 
rebates  or  the  fact  that  the  same 
products  are  sold  to  home  market  end- 
users  and  to  the  U.S.  customer  as 
relevant  to  the  functions  of  a  customer 
or  its  position  in  the  chain  of 
distribution.  As  for  the  fourth  point, 
while  the  U.S.  customer  may  not  have 
a  common  inventory  system,  there  is 
nothing  on  the  record  to  indicate  that 
the  U.S.  customer  does  not  hold  any 
inventory.  Therefore,  we  are  continuing 
to  match  U.S.  sales  to  the  trading 
company  with  home  market  sales  to/ 
through  wholesalers/distributors. 

Comment  7:  The  respondent  argues 
that  it  correctly  reported  rebates  which 
were  successfully  verified  by  the 
Department.  However,  in  the 
preliminary  results,  the  Department 
denied  Rautaruukki's  reported  rebate  to 
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certain  home  market  wholesalers/ 
distributors  because  Rautaruukki's 
computer  tape  reported  these  rebates  to 
a  different  number  of  home  market 
wholesalers/distributors  than  were 
identified  in  the  narrative  response. 
Respondent  argues  that  part  of  this 
discrepancy  is  explained  by  the  fact  that 
certain  companies  merged.  Respondent 
also  argues  that  although  certain  home 
market  wholesalers/distributors  were 
not  specifically  identified  in  the 
narrative  response,  Rautaruukki  did 
submit  the  relevant  information  in  the 
home  market  sales  database. 
Accordingly  respondent  argues  the 
Department  should  allow  the 
adjustment. 

■The  petitioners  argue  that  the  denial 
of  these  rebates  was  correct.  Petitioners 
note  that  the  Department  verified  the 
number  of  companies  that  received  this 
rebate  as  reported  in  the  narrative 
response,  not  as  reported  in  the  home 
market  sales  tape.  Accordingly, 
petitioners  maintain  Rautaruukki's 
argument  adds  nothing  new  to  this 
issue — their  brief  cites  to  no  evidence 
on  the  record  that  one  of  the  companies 
received  the  rebate,  and  Rautaruukki 
admits  that  it  never  specifically 
identified  another  company  in  its 
narrative  response.  Therefore, 
petitioners  argue  the  Department  should 
continue  to  exclude  the  rebate  amounts 
on  sales  to  certain  companies  in  the 
final  results. 

Department's  Position:  We  agree  with 
respondent  that  the  Department  should 
allow  all  rebates.  Although  Rautaruukki 
did  not  specifically  address  all  rebates 
in  its  narrative,  they  did  report  all  the 
rebates  in  their  database.  After  further 
examination  of  the  verification  exhibits, 
we  have  determined  that  all  rebates 
were  accurately  reported  and  verified  by 
the  Department  and  that  all  these  parties 
did  receive  the  rebates  as  reported. 


Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  no  margin  exists  for 
Rautaruukki  Oy  for  the  period  February 
4,  1993,  through  July  31, 1994. 

The  Department  snail  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  "The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  plate  from 
Finland  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 


the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
will  be  the  rate  for  that  firm  as  stated 
above:  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  i?  a  firm 
covered  in  this  review,  the  cash  rate  will 
be  32.25  percent.  This  is  the  "all  others" 
rate  from  the  LTFV  investigation.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-To-Length 
Carbon  Steel  Plate  from  Finland,  58  FR 
37122  (July  9,  1993).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  353.26  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  [anuary  19,  1996. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-1456  Filed  1-26-96;  8:45  am) 
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[C-549-401] 

Certain  Textile  Mill  Products  From 
Thailand;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of  the 
Countervailing  Duty  Administrative 
Review  on  Certain  Yarn  Products 
covered  under  the  Suspended 
Investigation  on  Certain  Textile  Mill 
Products  from  Thailand. 

summary:  On  August  2,  1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  Certain  Yam 
Products  covered  under  the  agreement 
suspending  the  countervailing  duty 
investigation  on  Certain  Textile  Mill 
Products  from  Thailand  for  the  period 
May  18,  1992  through  December  31. 
1993  (suspension  agreement).  We  have 
completed  this  review  and  have 
determined  that  the  signatories  were  not 
in  violation  of  the  suspension 
agreement.  However,  we  note  that  the 
Department  will  require  that  four 
signatories  repay  the  Royal  Thai 
Government  (RTG).  in  an  annual 
adjustment,  the  amount  by  which  all  tax 
certificates  received  exceeded  the 
import  duties  on  physically 
incorporated  inputs. 
EFFECTIVE  DATE:  January  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Yarbrough  or  Jim  Doyle,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  23,  1990,  the  " 
Department  published  in  the  Federal 
Register  (55  FR  48885)  a  notice 
terminating  in  part  the  suspension 
agreement  on  Certain  Textile  Mill 
Products  from  Thailand  (50  FR  9837, 
March  12, 1985).  On  May  9,  1992,  the 
Court  of  International  Trade  (CIT)  held 
that  the  Department's  termination  was 
not  in  accordance  with  the  law  because 
the  Department  failed  to  strictly  follow 
19  CFR  355.25(d)(4).  The  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
affirmed  the  decision  of  the  CIT  on 
October  12,  1993,  and  instructed  the 
Department  to  reinstate  the  suspension 
agreement.  Subsequently,  on  October 
22,  1993,  the  Department  reinstated  the 
suspension  agreement,  effective  May  18, 
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1992.  the  date  ttie  Uepartineiil 
published  notice  of  the  CIT  decision  (58 
FR  54552). 

On  March  4,  1994.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (59  FR  10368) 
of  the  suspended  investigation  for  the 
period  May  18,  1992  to  December  31, 

1993.  The  Department  received  requests 
for  an  administrative  review  of  certain 
yam  products  on  March  31,  1994.  from 
the  American  Yarn  Spinners 
Association  (AYSA)  and  certain 
individual  yam  producers.  On  April  15, 

1994.  the  Department  initiated  a 
countervailing  duty  administrative 
review  on  Certain  Yam  Products  for  the 
period  May  18.  1992  to  December  31. 
1993  (59  FR  18099.  April  15.  1994).  The 
Department  verified  the  responses  of  the 
RTG  and  the  Thai  Textile  Manufacturers 
Association  (TTMA)  from  January  16 
through  January  25.  1995  pursuant  to 
the  administrative  review. 

On  August  2.  1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  39363)  the  preliminary  results  of  its 
administrative  review  of  certain  yam 
products.  We  invited  interested  parties 
to  comment  on  the  preliminary  results. 
On  August  14,  1995,  a  case  brief  was 
submitted  by  Economic  Consulting 
Services  (ECS),  a  representative  for  the 
AYSA  and  individual  member 
companies  of  the  AYSA. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
The  review  covers  nine  programs  and 
eight  producers/exporters:  Saha  Union, 
Venus  Thread,  Union  Thread,  Union 
Spinning.  Thai  Melon.  Thai  American, 
Thai  Blanket,  and  Thai  Synthetic. 

Applicable  Statute  and  Regulations 

Th«  Department  is  conducting  this 
administrative  review  in  accordance 
with  .section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  yams  from 
Thailand.  During  the  period  of  review, 
such  merchandise  was  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  5204.11.0000. 
5204.19.0000.  5204.20.0000. 
5206.21.0000,  5206.22.0000. 
520B.23.0COO.  5206.24.0000, 
5206.25.0000,  5206.41.0000, 
5206.42.0000,  5206.43.0000, 
5206.44.0000,  5206.45.0000. 


5207.10.0000.  5207.90.0000, 
5401.10.0000.  5402.31.3000,  - 
5402.32.3000,  5402.33.6000, 
5406.10.0020,  5406.10.0040, 
5406.10.0090,  5508.20.0000, 
5510.12.0000,  5510.90.4000,  and 
5511.30.0060. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the 
responses  to  our  questionnaire  and 
verification,  we  determine  the 
following: 

/.  Programs  Found  To  Be  Used 

A.  Tax  Certificates 

Under  Section  11  (c)  of  the  suspension 
agreement,  the  producers  and  exporters 
can  apply  or  receive  tax  certificates  on 
shipments  of  subje<;t  merchandise 
exported  directly  or  indirectly  to  the 
United  States  for  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products.  If  the  producers 
and  exporters  apply  for  tax  certificates 
in  excess  of  the  items  physically 
incorporated,  the  suspension  agreement 
requires  that  the  producers  and 
exporters  repay  to  the  RTG,  in  an  annual 
adjustment,  the  amount  by  which  the 
tax  certificates  exceed  the  import  duties 
on  physically  incorporated  inputs. 

Tax  certificate  applications  are  made 
on  a  shipment  by  shipment  basis  after 
the  producer/exporter  receives  payment 
for  its  shipment.  The  application  can 
include  up  to  10  shipments  and  must  be 
submitted  within  one  year  of  the 
shipment  date.  Exporters  can  apply  for 
an  extension  if  they  do  not  meet  the  one 
year  deadline. 

The  law  governing  this  program  is  the 
"Tax  and  Duty  Compensation  of 
Exported  Goods  Produced  in  the 
Kingdom  Act.  B.E.  2524  (1981)." 
Effective  January  1,  1992,  new  nominal 
rebate  rates  were  established  for  all 
products  by  the  Committee  on  Tax  and 
Duty  Rebates  for  Exported  Goods 
Produced  in  the  Kingdom.  The  new 
nominal  rates  applicable  to  signatories 
are  categorized  by  the  following  sectors: 
spinning,  weaving,  made-up  textile 
goods,  and  knitting.  Because  nominal 
rates  are  in  excess  of  duties  pertaining 
to  physically  incorporated  inputs,  the 
Department  has  calculated,  and 
requested  that  the  RTG  implement  non- 
excessive  rates.  See  verification  report 
dated  September  15,  1994,  and  letter 
from  Roland  L.  MacDonald  to  Arthur  J. 
Lafave  III  dated  November  15,  1994. 

In  the  preliminary  results,  we  found 
that  Thai  Melon,  Thai  American.  Thai 
Synthetic,  and  Thai  Blanket  applied  for 
tax  certificates  on  subject  merchandise 
to  the  United  States  at  nominal  rates 
during  the  POR.  Our  analysis  of  the 


comments  suuinmeu  uy  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  in  the 
preliminary  results.  On  this  basis,  the 
Department  will  require  that  these 
companies  repay  the  RTG,  in  an  annual 
adjustment,  the  amount  by  which  the 
tax  certificates  exceed  the  import  duties 
on  physically  incorporated  inputs. 

B.  Export  Packing  Credits 

Under  Section  II  (a)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  not  to  apply  for,  or  receive.  Export 
Packing  Credits  (EPCs)  from  the  Bank  of 
Thailand  (BOT)  that  permit  the 
rediscounting  of  promissory  notes 
arising  from  shipments  of  subject 
merchandise  to  the  United  States. 

EPCs  are  pre-shipment  short-term 
loans  available  to  exporters  for  a 
maximum  of  180  days  from  the  date  of 
issuance.  Under  the  EPC  program, 
commercial  banks  issue  loans  based  on 
promissory  notes  from  creditworthy 
exporters.  Such  notes  have  to  be 
supported  by  an  irrevocable  letter  of 
credit,  a  sales  contract,  a  purchase 
order,  or  a  warehouse  receipt.  The 
commercial  bank  will  then  resell  50%  of 
the  promissory  note  to  the  BOT  at  a 
lower  interest  rate.  The  maximum 
interest  rate  a  commercial  bank  can 
charge  the  exporter  is  10%  per  annum. 

If  an  exporter  does  not  fulfill  the 
contract  by  the  due  date  of  the  EPC,  the 
BOT  will  automatically  charge  the 
commercial  bank  a  penalty  interest  rate. 
The  commercial  bank  will  then  pa,ss  this 
penalty  onto  the  exporter.  The  penalty 
interest  rate  is  6.5%  per  annum 
calculated  over  the  full  term  of  the  loan. 
However,  penalties  can  be  refunded  if 
the  exporter  ships  the  merchandise 
within  60  days  after  the  due  date.  If  only 
a  portion  of  the  goods  is  shipped  by  the 
due  date,  the  exporter- receives  a  partial 
refund  in  proportion  to  the  value  of  the 
goods  shipped. 

In  the  preliminary  results,  we  found 
that  Thai  Melon  and  Thai  American 
used  this  program  for  exports  of  subject 
merchandise  to  the  United  States.  Our 
analysis  of  the  comments  submitted  by 
the  interested  parties,  summarized 
below,  has  not  led  us  to  change  our 
findings  in  the  preliminary  results.  On 
this  basis,  the  net  subsidy  received  on 
EPCs  for  this  administrative  review  is 
0.19%. 

C.  International  Trade  Promotion  Fund 
Under  Section  II  (h)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  to  notify  the  Department  in  writing 
prior  to  applying  for  or  accepting  any 
new  benefit  which  is,  or  is  likely  to  be, 
a  countervailable  bounty  or  grant  on 
shipments  of  subject  merchandise 
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exported,  directly  or  indirectly,  to  the 
United  States.  Although  the  Department 
has  never  determined  this  program  to  be 
countervailable.  we  reviewed  this 
program  in  the  administrative  review. 

This  program,  governed  by  the  "Rule 
on  Administration  of  the  International 
Trade  Promotion  Fund  (ITPF").  B.E.  2532 
(1989)."  promotes  and  develops  Thai 
exports  worldwide  through  incoming 
and  outgoing  trade  missions.  The  ITPF 
provides  training  and  seminars  for 
exporters,  and  publicity  through  public 
advertisements. 

In  the  preliminary  results,  we 
confirmed  that  Saha  Union  and  its 
relateds  (Union  Spinning,  Union 
Thread,  and  Venus  Thread)  participated 
in  an  international  trade  fair,  promoting 
subject  merchandise.  However,  Saha 
Union  and  its  related  companies  paid 
their  own  expenses  to  participate  in  the 
trade  fair.  Thus,  the  signatories  were  not 
found  to  be  in  violation  of  the 
agreement.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  in  the 
preliminary  results. 

D.  Duty  Drawback 

Under  Section  II  (c)  of  the  suspension 
agreement,  exporters  and  producers  are 
not  to  apply  for.  or  receive,  rebates  on 
shipments  of  subject  merchandise  in 
excess  of  the  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products. 

Under  this  program.  Thai  Customs 
will  refund  import  duties  paid  on 
imported  goods  used  in  the  production 
of  an  exported  product.  In  order  to 
qualify  for  duty  drawback,  the  goods 
must  be  exported  through  an  authorized 
port,  the  exports  must  be  shipped 
within  one  year  of  the  date  of 
importation  of  the  goods  on  which 
drawback  is  claimed,  and  the  producer/ 
exporter  must  request  drawback  within 
six  months  of  the  date  of  exportation  of 
the  goods. 

In  the  preliminary  results,  we  found 
that  Saha  Union,  Union  Spinning, 
Union  Thread,  Venus  Thread,  and  Thai 
Melon  used  duty  drawback  on  exported 
goods  of  subject  merchandise  to  the 
United  States.  Based  on  verification,  we 
determined  that  the  amount  of 
drawback  received  was  not  in  excess  of 
the  items  physically  incorporated  into 
the  exported  products.  Hence,  the 
signatories  were  not  found  to  be  in 
violation  of  the  agreement.  Our  analysis 
of  the  comments  submitted  by  the 
interested  parties,  summarized  below, 
has  not  led  us  to  change  our  findings  in 
the  preliminary  results. 


//.  Programs  Found  Not  To  Be  Used 

In  the  preliminary  results  we  found 
that  the  producers/exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  the  following 
programs: 

A.  Electricity  Discounts 

B.  Repurchase  of  Industrial  Bills 

C.  Investment  Promotion  Act:  Section 

28, 31, 35,  and  36 

D.  Export  Processing  Zones 

E.  Double  Deduction  for  Foreign 

Marketing  Expenses 
Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  in  the  preliminary 
results. 

Analysis  of  Comments 

Comment  1 

ECS  argues  that  the  Department 
verified  the  continued  ejiistence  of 
numerous  subsidy  programs  and  the 
continued  receipt  by  several  Thai  yam 
producers  and  exporters  of  benefits  from 
several  of  the  subsidy  programs.  They 
further  claim  that  these  subsidy  benefits 
found  by  the  Department  are  distinct 
from  and  are  above  and  beyond  the  large 
subsidy  benefits  that  were  given  to  the 
Thai  yam  industry  under  the 
Investment  Promotion  Act.  ECS 
maintains  that  the  large  subsidy  benefits 
received  by  the  Thai  yam  industry 
under  the  Investment  Promotion  Act 
were  instrumental  in  the  massive 
expansion  of  the  capacity  of  the  Thai 
yam  industry  several  years  ago. 

Department's  Position 

The  Department  disagrees  with  the 
arguments  raised  by  ECS.  As  described 
in  the  prehminary  results  (60  FR  39363), 
the  programs  found  to  be  used  did  not 
confer  a  subsidy  which  violated  the 
terms  of  the  agreement.  Due  to  the 
unusual  circumstances  surrounding  this 
case  and  the  reinstatement  of  the 
suspension  agreement,  the  Department 
does  not  consider  the  calculation  of 
EPCs  in  this  POR  to  constitute  a 
violation  of  the  agreement  within  the 
meaning  of  19  CFR  355.19  (d)(1994). 
However,  we  note  that  Section  II  (a)  of 
the  suspension  agreement  prohibits 
participation  by  any  signatory  in  the 
EPC  program  at  noncommercial  rates 
and  terms  for  subject  merchandise. 
Thus,  in  future  reviews,  the  signatories 
shall  follow  Section  II  (a)  of  the 
suspension  agreement  or  they  will  be 
found  in  violation  of  the  agreement. 

In  regard  to  the  tax  certificates 
received  by  signatories  during  the  POR, 
under  Section  II  (c)  of  the  suspension 
agreement,  the  producers  and  exporters 
can  apply  or  receive  tax  certificates  on 


shipments  of  subject  merchandise 
exported  directly  or  indirectly  to  the 
United  States  for  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products.  However,  if  the 
producers  and  exporters  apply  for  tax 
certificates  in  excess  of  the  items 
physically  incorporated,  the  suspension 
agreement  requires  that  the  producers 
and  exporters  repay  to  the  RTG,  in  an 
annual  adjustment,  the  amount  by 
which  the  tax  certificates  exceed  the 
import  duties  on  physically 
incorporated  inputs. 

The  Department  will  require  that  the 
signatories  repay  to  the  RTG;  in  an 
annual  adjustment,  any  amount  by 
which  the  tax  certificate  exceeds  the 
amount  of  import  duties  on  physically 
incorporated  inputs.  The  annual 
adjustment  shall  be  calculated  in 
accordance  with  Section  lie  (i)  and  (ii) 
of  the  suspension  agreement. 

With  respect  to  the  use  of  duty 
drawback,  the  Department  verified  that 
the  amount  received  was  not  in  excess 
of  the  import  duties  paid  on  physically 
incorporated  inputs.  Thus,  the 
signatories  were  not  in  violation.  (See 
verification  report  dated  June  1, 1995). 

Finally,  the  participation  in  the 
intemational  trade  promotion  fund  by 
four  signatories  does  not  confer  a  benefit 
because  the  Department  verified  that  the 
signatories  paid  their  own  expenses. 
Furthermore,  the  Department  has  never 
determined  this  program  to  be 
countervailable. 

Comment  2 

ECS  wants  assurance  that  any  benefits 
found  by  the  Department  during  the 
period  of  review  are  repaid  to  the  RTG 
in  order  to  reverse  any  benefits  received 
by  the  Thai  yarn  producers  during  the 
POR. 

Department's  Position 

As  stated  above,  the  Department  will 
require  that  the  signatories  repay  the 
amount  in  which  the  tax  certificates 
exceed  import  duties  on  physically 
incorporated  inputs.  If  the  signatories 
fail  to  comply  with  the  Department,  we 
will  determine  that  the  signatories  have 
violated  the  agreement. 

Comment  3 

ECS  urges  the  Department  to  maintain 
close  scrutiny  over  the  administration  of 
the  agreement  so  that  the  U.S.  industry 
can  be  assured  that  the  subsidies  found 
by  the  Department  will  be  repaid  to  the 
RTG  and  that  such  benefits  will  not 
continue  in  the  future. 

Department's  Position 

The  Department  will  continue  to 
closely  monitor  th^  administration  of 
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the  agreement  m  order  to  ensurw  that  tne 
excess  amounts  of  the  tax  certificates  are 
repaid  and  that  the  signatories  do  not 
receive  any  benefits  in  the  future  that 
would  constitute  a  violation  of  the 
agreement. 

Final  Results  of  Review 

For  the  period  May  18,  1992  through 
December  31.  1993,  we  determine  that 
the  signatories  were  not  in  violation  of 
the  suspension  agreement. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terras  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(l)(1994)) 
and  19  CF.R.  355.22(1994). 

Dated:  December  14, 1995. 
Susan  G.  Vmmi  iiitii. 

Assistant  Secretary  for  Import 

Administration. 
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""^rtain  Textile  Mill  Products  From 
Tnailand;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of  the 
Countervailing  Duty  Administrative 
Review  on  Noncontinuous 
Noncellulosic  Yams  (NCNC  Yams) 
covered  under  the  Suspended 
Investigation  on  Certain  Textile  Mill 
Products  from  Thailand. 

summary:  On  July  18. 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  on  NCNC  Yams 
covered  under  the  agreement 
suspending  the  countervaihng  duty 
investigation  on  Certain  Textile  Mill 
Products  from  Thailand  for  the  period 
January  1.  1993  through  December  31. 
1993  (suspension  agreement).  We  have 
completed  this  review  and  have 
determined  that  the  signatories  were  not 
in  violation  of  the  suspension 


dgrutimuiit.  Huvvtivor,  vvc  du  uute  iiiai 
the  Department  will  require  that  one 
signatory  repay  the  Royal  Thai 
Govemment  (RTG).  in  an  annual 
adjustment,  the  amount  by  which  the 
tax  certificate  received  exceeded  the 
import  duties  on  physically 
incorporated  inputs. 
EFFECTIVE  DATE:  January  29.  1996. 
FO«  FURTHER  INFORMATION  CONTACT:  Lisa 
Yarbrough  or  Jim  Doyle,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  26.  1990.  the  Department 
published  in  the  Federal  Register  (55 
FR  6669)  a  notice  stating  its  intent  to 
terminate  the  suspension  agreement  on 
certain  textile  mill  products  from 
Thailand  (50  FR  9837.  March  12,  1985). 
On  March  26,  1990,  the  American  Yam 
Spinners  Association  (AYSA),  a  trade 
association,  objected  to  the 
Department's  intent  to  terminate  the 
suspension  agreement.  As  a  result,  on 
November  23,  1990.  the  Department 
terminated  the  suspension  agreement 
with  regard  to  all  non-yam  products 
covered  by  the  suspension  agreement 
(55  FR  48885). 

Subsequent  to  publication  of  the 
November  23,  1990  notice,  counsel  for 
the  RTG  filed  a  lawsuit  in  the  United 
States  Court  of  Intemational  Trade  (OT) 
challenging  the  Department's 
determination  that  AYSA  had  standing 
to  oppose  the  termination  of  the 
suspension  agreement.  On  May  17, 
1991.  the  err  remanded  the 
determination  to  the  Department  for 
reconsideration  of  AYSA's  standing  to 
oppose  the  termination.  On  July  3.  1991. 
the  Department  issued  remand  results 
finding  that  AYSA  had  standing  to 
oppose  the  termination  vis-a-vis  only 
one  like  product  covered  by  the 
suspension  agreement,  i.e..  NCNC  yams. 
The  err  affirmed  the  remand 
determination  in  its  entirety  on  August 
5.  1991.  The  Royal  Thai  Government,  et 
al..  V.  United  States.  Slip  Op.  91-68 
(August  5,  1991). 

On  March  16.  1994.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administi^tive  Review"  (59  ¥R  12240) 
of  the  suspension  agreement  for  the 
period  January  1,  1993  to  December  31, 
1993.  The  Department  received  requests 
for  an  administrative  review  of  NCNC 
yams  on  March  31.  1994.  from  AYSA 
and  certain  individual  producers.  On 
April  15,  1994,  the  Department  initiated 


a  countervailing  duty  administrative 
review  on  NCNC  yams  for  the  period 
January  1. 1993  to  December  31.  1993 
(59  FR  18099.  April  15.  1994).  The 
Department  verified  the  responses  of  the 
RTG  and  the  Thai  Textile  Manufacturers 
Association  (TTMA)  from  January  16 
through  January  25, 1995  pursuant  to 
the  administrative  review. 

On  July  18, 1995.  the  Department 
published  in  the  Federal  Register  (60 
FR  36779)  the  preliminary  results  of  its 
administrative  review  of  NCNC  yams 
for  the  period  January  1,  1993  through 
December  31,  1993.  The  Department 
invited  interested  parties  to  comment  on 
the  preliminary  results.  On  August  14, 
1995,  a  case  brief  was  submitted  by 
Economic  Consulting  Services  (ECS),  a 
representative  for  the  AYSA  and 
individual  member  companies  of  the 
AYSA. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
The  review  covers  nine  programs  and 
seven  producers/exporters:  Saha  Union, 
Venus  Thread.  Union  Thread.  Union 
Spinning.  Union  Knitting.  Union 
Industries,  and  Thai  Melon. 

Applicable  Statute  and  Regulations 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Scope  of  Review 

'  Imports  covered  by  this  reWew  are 
shipments  of  NCNC  Yams  from 
Thailand.  During  the  period  of  review 
(POR).  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
5508.10.0000.  5509.21.0000. 
5509.22.0010.  5509.22.0090. 
5509.32.0000,  5509.51.3000. 
5509.51.6000.5509.69.4000, 
5511.10.0030.  5511.10.0060,  and 
5511.20.0000. 

Analysis  of  Programs 

Based  upon  our  analysis  of  our 
questionnaire  and  verification  we 
determine  the  following: 

/.  Programs  Found  To  Be  Used 
A.  Tax  Certificates 

Under  Section  II  (c)  of  the  suspension 
agreement,  the  producers  and  exporters 
can  apply  for  or  receive  tax  certificates 
on  shipments  of  subject  merchandise 
exported  directly  or  indirectly  to  the 
United  States  for  import  duties  paid  on 
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iienis  mat  are  pliy-sicaJly  incorporated 
into  exported  products.  If  the  producers 
and  exporters  apply  for  tax  certificates 
in  excess  of  the  items  physically 
incorporated,  the  suspension  agreement 
requires  that  the  producers  and 
exporters  repay  to  the  RTG,  in  an  annual 
adjustment,  the  amount  by  which  the 
tax  certificates  exceed  the  import  duties 
on  physically  incorporated  inputs. 

Tax  certificate  applications  are  made 
on  a  shipment  by  shipment  basis  after 
the  producer/exporter  receives  payment 
for  its  shipment.  The  application  can 
include  up  to  10  shipments  and  must  be 
submitted  within  one  year  of  the 
shipment  date.  Exporters  can  apply  for 
an  extension  if  they  do  not  meet  the  one 
year  deadline. 

The  law  goveming  this  program  is  the 
"Tax  and  Duty  Compensation  of 
Exported  Goods  Produced  in  the 
Kingdom  Act,  B.E.  2524  (1981)." 
Effective  January  1. 1992.  new  nominal 
rebate  rates  were  established  for  all 
products  by  the  Committee  on  Tax  and 
Duty  Rebates  for  Exported  Goods 
Produced  in  the  Kingdom.  The  new 
nominal  rates  applicable  to  signatories 
are  categorized  by  the  following  sectors: 
spinning,  weaving,  made-up  textile 
goods,  and  knitting.  Because  nominal 
rates  are  in  excess  of  the  physically 
incorporated  inputs,  the  Department  has 
calculated,  and  requested  that  the  RTG 
implement,  non-excessive  rates.  See 
verification  report  dated  September  15. 
1994.  and  letter  from  Roland  L. 
MacDonald  to  Arthur  J.  Lafave  III  dated 
November  15.  1994. 

In  the  preliminary  results,  we  found 
that  Thai  Melon  applied  for  a  tax 
certificate  on  subject  merchandise  to  the 
United  States  at  a  nominal  rate  during 
the  POR.  Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  in  the  preliminary 
results.  On  this  basis,  the  Etepartment 
will  require  that  Thai  Melon  repay  the 
RTG,  in  an  annual  adjustment,  th'e 
amount  by  which  the  tax  certificate 
exceeded  the  import  duties  on 
physically  incorporated  inputs. 

B.  Intemational  Trade  Promotion  Fund 

Under  Section  II  (h)  of  the  suspension 
agreement,  the  producers  and  exporters 
are  to  notify  the  Department  in  writing 
prior  to  applying  for  or  accepting  any 
new  benefit  which  is,  or  is  likely  to  be, 
a  countervailable  bounty  or  grant  on 
shipments  of  subject  merchandise 
exported,  directly  or  indirectly,  to  the 
United  States.  Although  the  Department 
has  never  determined  this  program  to  be 
countervailable,  we  reviewed  this 
program  in  the  administrative  review. 


This  program,  governed  by  the  "Rule 
on  Administration  of  the  International 
Trade  Promotion  Fund  (ITPF),  B.E.  2532 
(1989),"  promotes  and  develops  Thai 
exports  worldwide  through  incoming 
and  outgoing  trade  missions.  The  ITPF 
provides  training  and  seminars  for 
exporters,  and  publicity  through  public 
advertisements. 

In  the  preliminary  results,  we 
confirmed  that  Saha  Union  and  its 
relateds  (Union  Spinning.  Union 
Thread,  and  Venus  Thread)  participated 
in  an  intemational  trade  fair,  promoting 
subject  merchandise.  However,  Saha 
Union  and  its  related  companies  paid 
their  own  expenses  to  participate  in  the 
trade  fair.  Thus,  the  signatories  were  not 
found  to  be  in  violation  of  the 
agreement.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findings  in  the 
preliminary  results. 

C.  Duty  Drawback 

Under  Section  II  (c)  of  the  suspension 
agreement,  exporters  and  producers  are 
not  to  apply  for.  or  receive,  rebates  on 
shipments  of  subject  merchandise  in 
excess  of  the  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products. 

Under  this  program.  Thai  Customs 
will  refund  import  duties  paid  on 
imported  goods  used  in  the  production 
of  an  exported  product.  In  order  to 
qualify  for  duty  drawback,  the  goods 
must  be  exported  through  an  authorized 
port,  the  exports  must  be  shipped 
within  one  year  of  the  date  of 
importation  of  the  goods  on  which 
drawback  is  claimed,  and  the  producer/ 
exporter  must  request  drawback  within 
six  months  of  the  date  of  exportation  of 
the  goods. 

In  the  preliminary  results,  we  found 
that  Saha  Union.  Union  Spinning. 
Union  Thread,  Venus  Thread,  and  Thai 
Melon  used  duty  drawback  on  exported 
goods  of  subject  merchandise  to  the 
United  States.  Based  on  verification,  we 
determined  that  the  amount  of 
drawback  received  was  not  in  excess  of 
the  items  physically  incorporated  into 
the  exported  product.  Hence,  the 
signatories  were  not  found  to  be  in 
violation  of  the  agreement.  Our  analysis 
of  the  comments  submitted  by  the 
interested  parties,  summarized  below, 
has  not  led  us  to  change  our  findings  in 
the  preliminary  results. 

//.  Programs  Found  Not  To  Be  Used 

In  the  preliminary  results  we  found 
that  the  producers/exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  the  following 
programs: 


A.  Electricity  Discounts 

B.  Repurchase  of  Industrial  Bills 

C.  Investment  Promotion  Act:  Sections 

28.  31,  35.  and  36 

D.  Export  Processing  Zones 

E.  Double  Deduction  of  Foreign 

Marketing  Expenses 

F.  Export  Packing  Credits 

Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  in  the  preliminary 
results. 

Analysis  of  Comments 

Comment  1 

ECS  argues  that  the  Department 
verified  the  continued  existence  of 
numerous  subsidy  programs  and  the 
continued  receipt  by  several  Thai  yam 
producers  and  exporters  of  benefits  from 
several  of  the  subsidy  programs.  They 
further  claim  that  these  subsidy  benefits 
found  by  the  Department  are  distinct 
from  and  are  above  and  beyond  the  large 
subsidy  benefits  that  were  given  to  the 
Thai  yam  industry  under  the 
Investment  Promotion  Act.  ECS 
maintains  that  the  large  subsidy  benefits 
received  by  the  Thai  yam  industry 
under  the  Investment  Promotion  Act 
were  instrumental  in  the  massive 
expansion  of  the  capacity  of  the  Thai 
yam  industry  several  years  ago. 

Department's  Position 

The  Department  disagrees  with  the 
arguments  raised  by  ECS.  As  described 
in  the  preliminary  results  of 
administrative  review  (60  FR  39363), 
the  programs  found  to  be  used  did  not 
confer  a  subsidy  which  violateo  the 
terms  of  the  agreement. 

In  regard  to  the  tax  certificate  received 
by  Thai  Melon  during  the  POR.  under 
Section  II  (c)  of  the  suspension 
agreement,  the  producers  and  exporters 
can  apply  or  receive  tax  certificates  on 
shipments  of  subject  merchandise 
exported  directly  or  indirectly  to  the 
United  States  for  import  duties  paid  on 
items  that  are  physically  incorporated 
into  exported  products.  However,  if  the 
producers  and  exporters  apply  for  tax 
certificates  in  excess  of  the  items 
physically  incorporated,  the  suspension 
agreement  requires  that  the  producers 
and  exporters  repay  to  the  RTG,  in  an 
annual  adjustment,  the  amount  by    . 
which  the  tax  certificates  exceed  the 
import  duties  on  physically 
incorporated  inputs. 

The  Department  will  require  that  Thai 
Melon  repay  to  the  RTG,  in  an  annual 
adjustment,  any  amount  by  which  the 
tax  certificate  received  exceeded  the 
amount  of  import  duties  on  physically 
incorporated  inputs.  The  annual 
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accordance  with  Section  II  c(i)  and  (ii) 
of  the  suspension  agreement. 

With  respect  to  the  use  of  duty 
drawback,  the  Department  verified  that 
the  amount  received  was  not  in  excess 
of  the  import  duties  paid  on  physically 
incorporated  inputs.  Thus,  the 
signatories  were  not  in  violation.  (See 
verification  report  dated  June  1,  1995). 

Finally,  the  participation  in  the 
international  trade  promotion  fund  by 
four  signatories  does  not  confer  a  benefit 
because  the  Department  venfied  thSt  the 
signatories  paid  their  own  expenses. 
Furthermore,  the  Department  has  never 
determined  this  program  to  be 
countervailable. 

Comment  2 

ECS  wants  assurance  that  any  benefits 
found  by  the  Department  during  the 
period  of  review  are  repaid  to  the  RTG 
in  order  to  reverse  any  benefits  received 
by  the  Thai  yam  producers  during  the 
FOR. 

Department's  Position 

As  stated  above,  the  Department  will 
require  that  Thai  Melon  repay  the 
amount  in  which  the  tax  certificate 
exceeds  the  import  duties  on  physically 
incorporated  inputs.  If  Thai  Melon  fails 
to  comply  with  this  requirement,  the 
Department  will  have  grounds  to 
determine  that  the  signatory  has 
violated  the  agreement. 

Comment  3 

ECS  urges  the  Department  to  maintain 
close  scrutiny  over  the  administration  of 
the  agreement  so  that  the  U.S.  industry 
can  be  assured  that  the  subsidies  found 
by  the  Department  will  be  repaid  to  the 
RTG  and  that  such  benefits  will  not 
continue  in  the  future. 

Department's  Position 

The  Department  will  continue  to 
closely  monitor  the  administration  of 
the  agreement  in  order  to  ensure  that  the 
excess  amount  of  the  tax  certificate  is 
repaid  and  that  the  signatories  do  not 
receive  any  benefits  in  the  future  that 
would  constitute  a  violation  of  the 
agreement. 

Final  Results  of  Review 

For  the  period  January  1,  1993 
through  December  31, 1993.  we 
determine  that  the  signatories  were  not 
in  violation  of  the  suspension 
agreement. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 


with  19  C.F.R.  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(l)(1994)) 
and  19  CFR  3.5.5.22  (1994). 

Dated:  December  14,  1995. 
Susan  G.  EaeenoMa. 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  96-1455  Filed  1-26-96;  8:45  ami 
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U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

summary:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets:  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Searetary  during 
consultations  with  the  Government  of 
Japan  on  these  issues:  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan automotive  parts  policy, 
DATES  AND  LOCATION:  The  meeting  will 
be  held  on  February  22, 1996  from  10:00 
a.m.  to  3:00  p.m.  at  the  U.S.  Department 
of  Commerce  in  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Etevelopment,  Room 
4036.  Washington.  D.C.  20230, 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration. 


with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b(c)  (4)  and  (9)  (B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility.  Room  6020. 
Main  Commerce. 

Dated:  )anuary  22. 1996. 
Henry  P.  Misisco, 

Director.  Office  of  Automotive  Affairs. 
|FR  Doc.  96-14.59  Filed  1-26-96;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

P.O.  011796A] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Pacific  Northwest  Crab 
Industry  Advisory  Committee 
(PNCIAC),  an  advisory  committee  to  the 
North  Pacific  Fishery  Management 
Council  (Council)  will  hold  a  meeting. 

DATES:  The  meeting  will  be  held  on 
February  27.  1996,  beginning  at  9:00 
a.m..  and  will  end  at  approximately  5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Leif  Erikson  Hall.  2245  NW  57th  St. 
Seattle.  WA. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  605  W. 
4th  Ave..  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Ami 
Thomson,  Alaska  Crab  Coalition.  206- 
547-7560. 

SUPPLEMENTARY  INFORMATION:  The 
PNCIAC  will  review  Alaska  crab  fishery 
issues  and  proposed  changes  to  current 
regulations,  and  develop 
recommendations  to  be  forwarded  to  the 
Alaska  Board  of  Fisheries  and  the 
Council. 


Special  Accommodations 

This  meeting  is  physically  acce.ssible 
to  peopio  with  disabilitier.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Arni 
Thomson  (see  FOR  FURTHER  INFORMATION 
CONTACT)  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  January  22, 1996. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-1564  Filed  1-26-96;  8:45  ami 
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COMMODITY  FUTURE 
COMMISSION 
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Applications  of  the  Chicago  Mercantile 
Exchange  for  Designation  as  a 
Contract  Market  in  Futures  and 
Options  on  the  CME  Argentine  Brady 
Bond  Index  and  the  CWE  Bra/    an 
Brady  Bond  Index 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  futures  options  on 
the  CME  Argentine  Brady  Bond  Index 
and  futures  and  futures  options  on  the 
CME  Brazilian  Brady  Bond  Index.  The 
Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  28,  1996. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW,     • 
Washington.  DC  20581.  Reference 
should  be  made  to  the  CME  Argentine 
Brady  Bond  Index  and  the  CME 
Brazilian  Brady  Bond  Index. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 


11.55  21st  Street,  Washington,  DC  20581, 
te!f>n!innH  202-418-5277. 

SUPPLEWeNTARY  INFORMATION:  The 
Exchange's  proposed  Brady  bond 
contracts  are  based  on  indexes 
representing  the  sovereign  debt  of 
Argentina  and  Brazil.  The  Exchange  has 
petitioned  the  SEC  to  grant  the 
sovereign  debt  of  Argentina  and  Brazil 
exempt  status  under  SEC  Rule 
240.3al2-8.  The  SEC  published  the 
proposed  amendment  to  Rule  240.3al2- 
8  in  the  Federal  Register  for  a  30-day 
public  comment  period  on  December 
20.  1995.  Should  the  SEC  add  the 
sovereign  debt  of  Argentina  and  Brazil 
to  the  list  of  exempted  securities,  the 
Commission  would  then  be  able  to 
designate  futures  on  such  securities.  See 
Section  2(a)(l)(B)(v)  of  the  Act. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street. 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at (202)  418-5097. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  bf  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street  NW., 
Washington,  DC  20581  by  the  specified 
date. ' 

Issued  in  Washington,  DC,  on  January  23, 
1996. 

Blake  Imel, 
Acting  Director. 
[FR  Doc.  96-1510  Filed  1-26-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  an 

Environmental  Impact  Statement  for 
Enhanced  Training  In  Idaho  Mountain 
Home  AFB,  ID 

The  United  States  Air  Force  intends 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  the  proposed 
action  regarding  the  establishment  of  a 
tactical  training  range  in  Owyhee 
County,  Idaho  supporting  enhanced 
training  for  Mountain  Home  AFB  and 
the  Idaho  Air  National  Guard.  In 
conjunction  with  the  range, 
modification  of  airspace  would  occur  in 
the  state  of  Idaho  and  Nevada.  This 
proposal  will  be  known  as  Enhanced 
Training  in  Idaho  (ETI). 

The  Air  Force  proposes  to  establish 
the  ETI  in  the  eastern  half  of  Owyhee 
County,  Idaho,  near  Clover  Butte.  This 
proposal  would  establish  a  series  of 
target  areas  including  one  tactical  range, 
five  simulated  bombing  target  areas  and 
a  series  of  30  emitter  sites  to 
compliment  existing  assets  and  allow 
various  training  opportunities. 

The  ETI  would  consist  of  a  12,000- 
acre  tactical  range  designed  to  provide 
aircrews  with  a  realistic  target  array  that 
allows  simultaneous  attacks  from  any 
axis.  Only  small  training  munitions 
would  be  expended  on  the  tactical 
range.  In  addition,  the  Air  Force  would 
establish  five  simulated  bombing  sites 
on  which  no  ordnance  would  be 
expended.  The  simulated  bombing 
target  areas  would  consist  of  two 
industrial  complexes  with  a  railyard. 
two  Surface-to- Air  Missile  sites,  and  a 
Forward  Edge  of  Battle  Area  array.  Four 
of  the  simulated  bombing  areas  would 
each  cover  5-acres  and  the  remaining 
area  would  cover  1-square  mile. 

In  addition  to  the  target  areas,  the  Air 
Force  would  establish  ten  1-acre  emitter 
sites  and  twenty  0.25-acre  emitter  sites. 
These  emitter  sites  would  allow  the 
placement  of  simulated  enemy  threat 
radars  to  provide  aircrews  with  a 
diverse  target/threat  array.  In  total,  the 
proposed  ETI  would  supplement  the 
existing  range  facilities,  and  allow 
various  target  numbers  and  locations  to 
provide  realism  and  simulate 
anticipated  combat  conditions. 

Airspace  actions  associated  with  the 
ETI  would  permit  more  efficient 
utilization  of  the  airspace  and  range 
assets.  The  proposal  includes  expansion 
of  the  Owyhee  Military  Operations  Area 
(MOA)  to  the  north  and  expansion  of 
the  Paradise  East  MOA  to  the  southeast 
to  join  the  Owyhee  MOA.  Restricted 
airspace  would  be  restructured  within 
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the  Ell  area  by  eliminating  R-.1202B 
and  R-3202C,  elevating  the  ceiling  of  R- 
3202A  to  29,000  MSL  and  establishing 
new  restricted  airspace  around  the 
12,000-acre  tactical  range. 

In  addition  to  the  proposed  action, 
two  alternatives  will  be  considered:  the 
no  action  alternative,  and  a  12,000-acre 
tactical  range  similar  to  the  proposed 
range,  but  located  hirther  west,  near 
Grasmere. 

The  Air  Force  will  conduct  public 
scoping  meetings  to  assist  it  in 
determining  the  issues  and  concerns 
that  should  be  addressed  in  the  EIS. 
Notice  of  time  and  place  of  the  scoping 
meetings  will  be  made  to  public  officials 
and  announced  in  the  news  media  in 
areas  where  the  scoping  meetings  will 
be  held. 

To  assure  there  will  be  sufficient  time 
to  consider  public  inputs  on  issues  to  be 
included  in  developing  the  EIS  when 
attendance  at  the  scoping  meetings  is 
not  possible,  comments  should  be 
forwarded  to  the  addressee  below  by 
April  1,  1996. 

TOR  FURTHER  INFORMATION  COffTACT:  Lt 
Col  R.  Oholendt,  Air  Combat  Command 
Airspace  and  Range  Management 
Division.  HQ  ACC/DOR,  Langley  Air 
Force  Base.  Virginia  23665:  Telephone 
(804) 764-6026. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-1533  Filed  1-26-96;  8:45  ami 
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Department  of  the  Army,  Corps  of 
Engineers 

Jacksonville  District,  Jacksonville  FL; 
Intent  To  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement 
(DPEIS)  for  the  Central  and  Southern 
Florida  (C&SF)  Project  Comprehensive 
Review  Study. 

agency:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 

ACTION:  Notice  of  intent. 

summary:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps),  along 
with  the  South  Florida  Water 
Management  District  (SFVVMD),  intends 
to  prepare  a  Draft  Programmatic 
Environmental  Impact  Statement 
(DPEIS)  for  the  feasibility  phase  of  the 
C&SF  Project  Comprehensive  Review 
Study.  The  DPEIS  will  be  done 
commensurate  with  the  development  of 
a  comprehensive  plan  that  addresses  the 
water  resource  needs  of  south  Florida 
through  a  re-examination  of  the  design 
of  the  original  C&SF  Project,  authorized 
in  1948  to  provide  flood  control,  water 


supply  and  other  purposes  to  central 
and  southern  Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questiosn  about  the  proposed  ai;lion 
and  DPEIS  can  be  answered  by:  Mark 
Ziminske,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019;  Telephone  904- 
232-1786. 

SUPPLEMENTARY  INFORMATION: 

a.  Authorization 

The  C&SF  Project  Comprehensive 
Review  Study  is  authorized  by  Section 
309(1)  of  the  Water  Resources 
Development  Act  of  1992  and  two 
resolutions  of  the  Committee  on  Public 
Works  and  Transportation,  United 
States  House  of  Representatives,  dated 
September  1992.  These  authorizations 
direct  the  Corps  to  re-examine  the 
design  of  the  CASV  Project  to  determine 
if  modifications  should  be  made  to  the 
project  in  the  interest  of  improving 
environmental  quality,  water  supply, 
and  Everglades  and  Florida  Bay 
ecosystems,  while  meeting  the  overall 
water  resource  needs  in  the  study  area. 

b.  Study  Area 

ThB  Study  area  includes  the  entire 
C&SF  Project  with  the  exception  of  the 
Upper  St.  Johns  River  Basin,  which  is  a 
separate  hydrologic  basin,  not  part  of 
the  Everglades  ecosystem.  Contained 
within  the  study  area  are:  All  or  part  of 
Broward,  Charlotte,  Collier,  Dade, 
Glades,  Hendry,  Highlands,  Lee,  Martin, 
Moruoe,  Okeechobee,  Orange,  Osceola, 
Palm  Beach,  PolK,  and  St.  Lucie 
Counties,  Florida. 

c.  Project  Features  and  Scope 

The  Comprehensive  Review  Study 
will  develop  an  overall  C&SF  Project 
initial  comprehensive  plan  and  develop 
the  tools  necessary  to  evaluate  the 
effects  of  this  plan,  with  particular 
attention  to  features  specific  to  Lake 
Okeechobee,  the  Everglades  Agricultural 
Area  (EAA),  the  Water  Conservation 
Areas  (WCAs),  Everglades  National 
Park.  Big  Cypress  National  Preserve,  the 
Lake  Okeechobee  Service  Area,  the 
Lower  East  Coast  Service  Area,  and 
Native  American  tribal  lands.  The  major 
components  to  be  studied  include: 
Alternatives  for  conveying  water 
ihrough  the  EAA,  and  modifying  ground 
water  levels  to  control  soil  subsidence; 
water  storage  in  the  Everglades 
headwaters  to  include  Lake 
Okeechobee,  the  EAA.  the  WCAs,  and 
Water  Preserve  Areas  (WPAs); 
alternatives  to  reduce  wildlife  habitat 
fragmentation  within  natural  areas;  and 
alternative  water  regulation  schedules 


for  Lake  Okeechobee  and  the  WCAs. 
Further,  concepts  to  capture  and  store 
excess  surface  water  in  WPAs  located 
along  the  eastern  boundary  levees  of  the 
WCAs  by  backpumping  surface  water 
that  is  normally  released  to  tide  via  the 
C&SF  Project  canal  system  will  be 
investigated. 

There  is  an  extensive  effort  by 
Federal,  State  and  local  governments  in 
central  and  southern  Florida  to  restore 
the  natural  Kissimmee — Lake 
Okeechobee — Everglades  system.  Much 
of  this  effort  depends  a  great  deal  on  the 
findings,  recommendations  and  ultimate 
direction  resulting  from  the 
Comprehensive  Review  Study. 
Therefore,  it  is  envisioned  that  a 
conceptual  plan  will  be  identified  early 
in  the  study  process  to  provide  a 
framework  as  the  Corps.  SFWMD,  and 
other  agencies  and  the  public  articulate 
the  ultimate  comprehensive  plan. 

d.  Scoping 

The  scoping  process  as  outlined  by 
the  Council  on  Environmental  Quality 
will  be  utilized  to  involve  Federal, 
State,  and  local  agencies,  affected  Indian 
Tribes,  and  other  interested  private 
organizations  and  parties.  A  scoping 
letter  will  be  sent  to  interested  Federal, 
State  and  local  agencies,  interested 
organizations  and  the  public,  requesting 
their  comments  and  concerns  regarding 
issues  they  feel  should  be  addressed  in 
the  DPEIS.  Interested  persons  and 
organizations  wishing  to  participate  in 
the  scoping  process  should  contact  the 
U.S.  Army  Corps  of  Engineers  at  the 
address  above.  Significant  issues 
anticipated  include  concern  for: 
maintenance  of  flood  protection  and 
water  supply,  water  quality,  wetlands, 
fish  and  wildlife,  recreation  and 
aesthetics,  historical  and  cultural 
resources,  groundwater  recharge,  and 
threatened  and  endangered  plant  and 
animal  species.  Public  meetings  will  be 
held  over  the  course  of  the  study,  the 
exact  location,  dates,  and  times  will  be 
announced  in  public  notices  and  local 
newspapers. 

e.  It  is  estimated  that  the  DPEIS  will 
be  available  to  the  public  in  November 
1999. 

George  M.  Strain, 
Assistant  Chief  Planning  Division. 
IFR  Doc.  96-1457  Filed  1-26-96;  8:45  am] 
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Corps  of  Engineers 

Intent  To  Prepare  a  C  ,)*•  .S^jopiementai 
Environmental  Impat  '  S-.sUimer.i 
(DSEIS)  for  Harbor  lr.,p,  o.ements  at  St 
Paul,  AK  I 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  action  includes 
deepening  and  widening  the  Federal 
entrance  channel  and  maneuvering 
channels  in  St.  Paul  Harbor,  St.  Paul 
Island,  Alaska  and  reducing  damage 
caused  by  storm  waves  overtopping  the 
existing  breakwater.  Dredging  and 
dredged  material  disposal  alternatives 
will  be  addressed  with  respect  to  fish 
and  wildlife  resources  and  social  and 
cultural  aspects.  Breakwater 
overtopping  prevention  alternatives 
include  submerged  reef  breakwater, 
construction  of  a  breakwater  toe,  and 
placement  of  additional  larger  stones. 
Potential  impacts  associated  with  the 
proposed  action  include  impacts  to  Salt 
Lagoon,  impacts  on  least  auklet  nesting 
habitat,  and  water  quality  degradation  to 
Salt  Lagoon  and  Village  Cove.  The  rock 
quarry  for  the  breakwater  overtopping 
alternatives  will  not  be  specified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DSEIS  can  be  answered  by:  Mr.  Guy 
McConnell,  Chief,  Environmental 
Resources  Section,  Alaska  District  Corps 
of  Engineers,  P.O.  Box  898,  Anchorage, 
Alaska  99506-0898,  or  phone  (907) 
753-2641. 

SUPPLEMENTARY  INFORMATION:  A 
previous  draft  and  final  Environmental 
Impact  Statement  was  written  for  this 
project  in  1982.  The  Record  of  Decision 
was  signed  in  1983.  The  project  was  not 
built  until  1989.  Several  environmental 
assessments  were  prepared  and 
distributed  for  public  review  assessing 
changes  in  the  original  project  design. 

The  harbor  was  designed  to  support  a 
fishing  fleet  one-third  the  size  of  the 
current  operating  fleet,  and  it  also  lacks 
moorage  for  smaller  boats.  The  harbor 
was  not  intended  to  have  any  floating  or 
shore-based  processing  plants.  The 
project  design  was  100  feet  with  a  12- 
foot  unladen  draft.  The  harbor  currently 
serves  a  fleet  of  230  transient  vessels 
during  the  crabbing  season,  with  three 
onshore  processors  and  up  to  27  floating 
processors  in  the  immediate  area  of  the 
harbor  (within  3  miles).  The  design 
vessel  for  the  proposed  project  is  350 
feet  long  with  a  23-foot  draft.  The 
present  entrance  channel  and 
maneuvering  channels  are  not  adequate 
to  safety  accommodate  these  vessels. 


The  DSEIS  will  analyze  the  new 
harbor  and  breakwater  alternatives,  and 
other  alternatives  that  may  surface 
during  the  scoping  process.  Much  of  the 
information  contained  in  the  previous 
EIS  and  EAs  will  be  incorporated  by 
reference.  The  final  EIS  will  be  made 
available.  Scoping  of  the  EIS  will 
include  coordination  with  the  interested 
local.  State,  and  Federal  agencies,  the 
local  public,  native  concerns,  and  other 
interested  parties.  Scoping  meetings  are 
planned  for  Anchorage  and  St.  Paul 
Island. 

Anticipated  subjects  to  be  addressed 
include,  but  are  not  limited  to:  water 
quality.  Salt  Lagoon,  alcid  nesting 
habitat,  tideland  fills,  wetlands,  rock 
quarry  issues,  and  measures  to 
minimize  adverse  impacts. 

The  expected  completion  date  of  the 
DSEIS  is  spring  1996. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-1458  Filed  1-26-96;  8:45  am] 
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DEPARTMENT      F  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Infonnation 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to" 
submit  comments  on  or  before  March 
29. 199fi. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
r.x..,'  V,  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRSJ  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 


provide  interested  Federal  agencies  and 
the  public  an  early  opportunity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information,  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  24, 1996. 
Gloria  Parker, 

Director.  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  Federal 
Perkins  Loan,  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Programs. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-Profit  institutions. 
State,  Local  or  Tribal  Gov't,  SEAs  or 
LEASs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  4,800. 
Burden  Hours:  80,131. 
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Ab6tiu^.t.  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  institution  during  the 
1997-98  Award  Year.  The  Fiscal 
operations  rejxjrt  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1995- 
96  Award  Year,  and  as  part  of  the 
institution  funding  process. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Campus  Crime  and  Security  at 

Postsecondary  Education  Institutions. 
Frequency:  Nonrecurring. 
Affected  Public:  Not-for-profit 

institutions. 
Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,200. 

Burden  Hours:  600. 
Abstract:  This  survey  will  provide 

information  about  campus  crime  and 

security  at  postsecondary  institutions. 

The  survey  will  be  used  in  a 

mandated  report  to  Congress,  in 

compliance  with  the  Crime 

Awareness  and  Campus  Security  Act. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  Postsecondary  Education  Quick 
Information  System  (PEQIS). 

Frequency:  Nonrecurring. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  11,418. 
Burden  Hours:  2,374. 

Abstract:  The  Postsecondary  Education 
Quick  Information  System  (PEQIS)  is 
designed  to  conduct  brief  surveys  of 
postsecondary  institutions  or  State 
higher  education  agencies.  PEQIS 
provides  information  that  is  needed 
quickly  and  that  cannot  be  collected 
through  traditional  NCES  surveys. 
PEQIS  will  conduct  4-5  surveys  each 
year. 

(FR  Doc  06-1496  Filed  1-26-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL9fr-3O-00O,  at  al.] 

Massachusetts  Institute  of 
Technology,  etal.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  18.  1996 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Massachusetts  Institute  of 
Technology 

(Docket  No.  BL96-30-K)00j 

Take  notice  that  on  January  5, 1996, 
the  Massachusetts  Institute  of 
Technology  tendered  for  filing  a  Petition 
for  Enforcement  against  the 
Ma.ssachusetts  Department  of  Public 
Utilities  pursuant  to  Section  210(h)  of 
the  Public  Utility  Regulatory  Policies 
Act  of  1978. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  New 
Mexico 

IDocket  No.  ER96-619-000I 

Take  notice  that  on  December  19, 
1995,  Tucson  Electric  Power  Company 
for  filing  a  Certificate  of  Concurrence  in 
the  above-referenced  docket. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

[Docket  No.  ER96-694-O0OI 

Take  notice  that  on  December  26, 
1995,  Entergy  Services,  Inc.  (ESI),  acting 
as  agent  for  Gulf  States  Utilities 
Company  (GSU),  submitted  for  filing  a 
revised  Exhibit  A  to  Rate  Schedule 
CSTS  to  the  Power  Interconnection 
Agreement  between  GSU  and  Cajun 
Electric  Power  Cooperative,  Inc.  The 
revised  Exhibit  A  contains 
modifications  to  certain  of  the  points  of 
delivery  between  GSU  and  Cajun. 
Entergy  Services  requests  a  waiver  of 
the  notice  requirements  of  the  Federal 
Power  Act  and  the  Commission's 
regulations  to  permit  the  revised  Exhibit 
A  to  become  effective  September  1, 
1995. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Entergy  Services,  Inc. 

IDocket  No  ER96-695-000I 

Take  notice  that  on  December  26, 
1995,  Entergy  Services,  Inc.  (Entergy 
Services),  submitted  for  filing  the 
Interchange  Agreement  between 
Arkansas  Power  &  Light  Company,  Gulf 
States  Utilities  Company,  Louisiana 
Power  &  Light  Company,  New  Orleans 
Public  Service  Inc.,  and  Entergy 
Services  and  the  City  Water  and  Light 
Plant  of  the  City  of  Jonesboro,  Arkansas. 
To  the  extent  necessary,  Entergy 
Services  requests  a  waiver  of  the  notice 
requirements  of  the  Federal  Power  Act 
and  the  Commission's  liegulations. 

Comment  da/e.  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Public  Service  Company  of  Colorado 

[Docket  No.  ER96-6 96-0001 

Take  notice  that  on  December  26. 
1995,  Public  Service  Company  of 
Colorado  (Public  Service)  tendered  for 
filing  a  Power  Purchase  Agreement  with 
Intermountain  Rural  Electric 
Association  (Intermountain).  The  Power 
Purchase  Agreement  is  intended  to 
supersede  Public  Service  Rate  Schedule 
FERC  No.  51,  pursuant  to  which  Public 
Service  provides  Intermountain  with  its 
requirements  in  excess  of 
Intermountain's  allocation  of  Western 
Area  Power  Administration  Preference 
Power.  Public  Service  states  that  the 
Power  Purchase  Agreement  retains  most 
of  the  same  terms  as  Public  Service  Rate 
Schedule  FERC  No.  51,  but  extends  its 
terms,  retains  the  existing  rate  structure, 
and  limits  the  ability  of  the  parties  to 
seek  future  rate  modifications. 

Comment  date:  January  31,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER96-697-000I 

Take  notice  that  on  December  27, 
1995,  Puget  Sound  Power  &  Light 
Company  tendered  for  filing  its 
proposed  non-discriminatory,  open 
access  Point-to-Point  Transmission 
tariff,  in  accordance  with  the 
Commission's  Notice  of  Proposed 
Rulemaking  issued  March  29, 1995,  in 
Docket  No.  RM95-8-O00  and  Docket 
No.  RM84-7-O01. 

Comment  date:  January  31, 1996,  i^i 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER96-700-000I 

Take  notice  that  on  December  27, 
1995.  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Phibro,  Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Phibro,  Inc.  under  Northern  Indiana 
Public  Service  Company's  Power  Sales 
Tariff,  which  was  accepted  for  filing  by 
the  Commission  and  made  effective  by 
Order  dated  August  17,  1995  in  Docket 
No.  ER95-1222-O00.  Northern  Indiana 
Public  Service  Company  and  Phibro, 
Inc.  request  waiver  of  the  Commission's 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  January  1,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 
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Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER96-701-O00] 

Take  notice  that  on  December  27, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  MidCon  Power  Services 
Corporation. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
MidCon  Power  Services  Corporation 
under  northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17,  1995  in  Docket 
No.  ER95-1222-000.  Northern  Indiana 
Public  Service  Company  and  MidCon 
Power  Services  Corporation  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  January  1,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER96-702-0001 

Take  notice  that  on  December  27, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Missoiu-i  Public  Service. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Missouri  Public  Service  under  Northern 
Indiana  Public  Service  Company's 
Power  Sales  Tariff,  which  was  accepted 
for  filing  by  the  Commission  and  made 
effective  by  Order  dated  August  17, 
1995  in  Docket  No.  ER95-1222-00Q. 
Northern  Indiana  Public  Service 
Company  and  Missoiu-i  Public  Service 
request  waiver  of  the  Commission's 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  January  1,  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


!  0   Northern  Indiana  Public  Service 
Lornpany 

[Docket  No.  ER96-703-000I 

Take  notice  that  on  December  27, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Coastal  Electric  Service 
Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Coastal  Electric  Services  Company 
under  Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff,  which 
was  accepted  for  filing  by  the 
Commission  and  made  effective  by 
Order  dated  August  17,  1995  in  Docket 
No  ER95-1 222-000.  Northern  Indiana 
Public  Service  Company  and  Coastal 
Electric  Services  Company  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  January  1,  1996. 

Copies  of  this  filing  have  beerusent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Soiithirn  Indiana  Gas  &  Electric 
Company 

(Docket  No.  ER96-705-0001 

Take  notice  that  on  December  27, 
1995,  Southern  Indiana  Gas  &  Electric 
Company  (SIGECO),  submitted  for  filing 
a  Point-To-Point  Transmission  Service 
Tariff  and  a  Network  Integration 
Transmission  Service  Tariff.  Under  the 
terms  of  the  tariffs,  SIGECO  will  offer 
firm  and  non-firm  point-to-point 
transmission  service,  network 
integration  service  and  certain  ancillary 
services  to  any  entity  eligible  for 
mandatory  transmission  service  under 
Rules  211  and  212  of  the  Federal  Power 
Act.  The  tariffs  offer  eligible  customers 
transmission  services  that  are 
comparable  to  the  transmission  services 
that  SIGECO  provides  itself. 

SIGECO  requests  that  the  Commission 
permit  the  tariffs  to  become  effective  as 
of  sixty  days  after  filing. 

Comment  date:  February  1, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Illinois  Public  Service 
Compaiiv 

(Docket  No.  ER96-706-0001 

Take  notice  that  on  December  27, 
1995,  Central  Illinois  Public  Service 
Company  (CIPS)  submitted  a  Service 
Agreement,  dated  December  20, 1995, 
establishing  Western  Gas  Resources 


Power  Marketing,  Inc.  (WGR)  as  a 
customer  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of 
December  20,  1995,  for  the  service 
agreement  with  WGR.  Accordingly, 
CIPS  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
WGR  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Montaup  Electric  Company 

IDocket  No.  ER96-707-000| 

Take  notice  that  on  December  27, 
1995,  Montaup  Electric  Company 
(Montaup)  filed  an  amendment  to  a  June 
19, 1987,  contract  under  which 
Montaup  provides  transmission  service 
necessary  for  the  delivery  of  power 
which  the  New  York  Power  Authority 
(NYPA)  has  allocated  to  the 
Massachusetts  Department  of  Public 
Utilities  (MDPU).  The  contract  is 
between  Montaup  and  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC)  in  MMWEC's  capacity  as 
agent  for  the  MDPU  in  arranging  for  the 
transmission  of  NYPA  power.  The 
amendment  provides  for  an  extension  in 
the  term  of  the  contract  to  correspond 
with  an  extended  purchase  from  NYPA 
and  also  for  delivery  to  additional 
recipients  of  such  power. 

Montaup  requests  waiver  of  the  60- 
day  notice  requirement  in  order  to 
permit  the  amendment  to  become 
effective  according  to  its  terms  on  July 
1,  1995. 

Comment  date:  February  1,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER96-704-0001 

Take  notice  that  on  December  27, 
1995,  Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  AES  Power,  Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
AES  Power,  Inc.,  under  Northern 
Indiana  Public  Service  Company's 
Power  Sales  Tariff,  which  was  accepted 
for  filing  by  the  Commission  and  made 
effective  by  Order  dated  August  17, 
1995  in  Docket  No.  ER95-1 222-000. 
Northern  Indiana  Public  Service 
Company  and  AES  Power,  Inc.  request 
waiver  of  the  Commission's  sixty-day 
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notice  requirement  to  permit  an 
effective  date  of  January  1.  1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  1. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  Hie  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CmIwU. 
Secretary 
|FR  Doc.  96-1451  Filed  1-26-96;  8:45  am] 

■ILUNQ  OOOe  •717-01-P 

[Docket  No.  EL96-01-000,  et  aL] 

South  Carolina  Public  Service 
Authority,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  22.  1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  South  Carolina  Public  Service 
Authority 

[Docket  No.  EL96-31-000I 

Take  notice  that  on  January  11, 1996, 
the  South  Carolina  Public  Service 
Authority  (the  Authority)  tendered  for 
filing  a  Petition  for  Declaratory  Order  to 
Implement  Open  Access  Transmission 
Tariffs  (the  Petition).  The  Authority 
submitted  with  its  Petition  a  Network 
Integration  Service  Transmission  Tariff 
and  a  Point-to-Point  Transmission 
Service  Tariff  (the  Tariffs).  The 
Authority's  Tariffs  conform  with  the  Pro 
Forma  Tariffs  issued  by  the  Federal 
Energy  Regulatory  Commission 
(Commission)  in  its  open  access 
transmission  proceeding  in  Docket  No. 
RM95-8-000.  In  the  Petition,  the 
Authority  requests  that  the  Commission 
issue  an  order  stating  that,  by  placing  its 
Tariffs  into  effect,  the  Authority  has 


agreed  to  provide  comparable  service  on 
similar  terms  and  conditions  over  the 
Authority's  Transmission  Facilities,  and 
thus  satisfies  any  and  all  reciprocity 
requirements  included  by  Public 
Utilities  in  their  transmission  tariffs. 
The  Authority  submitted  cost 
information  to  support  its  Tariffs. 

Comment  date:  February  20.  1996,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

2.  Susquehanna  Power  Company  and 
Delmarva  Power  and  Light  Company 

[Docket  No.  EC96-9-O00I 

Take  notice  that  on  January  2, 1996, 
Susquehanna  Power  Company 
(Susquehanna  Power)  and  Delmarva 
Power  and  Light  Company  (Delmarva) 
tendered  for  filing  a  joint  Request  for 
Approval  of  the  Transfer  of  Facilities. 
The  filing  related  to  the  transfer  of  title 
in  certain  distribution  facilities  to 
Delmarva  from  Su.squehanna  Power.  A 
portion  of  the  distribution  facilities 
which  are  part  of  the  Conowingo 
Hydroefectric  Project  (Conowingo 
Project)  on  the  Susquehanna  River  are 
used  solely  to  provide  electric  service  to 
retail  customers  outside  of  the 
Conowingo  Project  in  Cecil  and  Harford 
Counties  in  Maryland.  The  retail  electric 
customers  are  customers  of  Delmarva. 
The  distribution  facilities  to  be 
transferred  are  physically  located  on  the 
Conowingo  Project  and  are  owned  by 
Susquehanna  Power  Company,  but  are 
not  used  for  the  Conowingo  Project. 
Delmarva  is  not  involved  in  the 
operation  of  the  Conowingo  Project, 
holds  no  interest  in  the  Conowingo 
Project,  and  is  not  affiliated  with 
ownership  or  operation  of  the 
Conowingo  Project.  Susquehanna  Power 
and  Delmarva  are  requesting  that  the 
Commission  approve  the  transfer  under 
section  203  of  the  Federal  Power  Act,  16 
U.S.C.  §  824(b)  and  part  33  of  the 
Commission's  Rules  and  Regulations  18 
CFR  33.1  et  seq.,  since  Delmarva  is  the 
utility  who  should  have  the  control  and 
responsibility  for  the  distribution 
facilities  necessary  to  serve  its 
customers  in  Cecil  and  Harford 
Counties. 

Comment  date:  February  8,  1996,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

3.  Baltimore  Gas  and  Electric  Company 
and  Potomac  Electric  Power  Company 

[Docket  No.  EC96-10-0001 

Take  notice  that  on  January  11,  1996, 
Baltimore  Gas  and  Electric  Company 
(BGE)  and  Potomac  Electric  Power 
Company  (PEPCO)  (collectively 
applicant)  filed  pursuant  to  section  203 
of  the  Federal  Power  Act  (FPA).  16 


U.S.C.  §824b  (1988).  and  part  33  of  the 
Commission's  Regulations,  18  CFR  part 
33,  a  Joint  Application  for  an  order 
authorizing  and  approving  a  proposed 
merger  to  combine  their  systems  and  to 
dispose  of  Applicants'  jurisdictional 
facilities. 

Pursuant  to  an  Agreement  and  Plan  of 
Merger,  BGE  and  PEPCO  will  merge  into 
a  new  corporation,  to  be  named 
Constellation  Energy  Corporation 
(Constellation).  The  utility  operations  of 
BGE  and  PEPCO  will  be  combined  into 
a  single  utility.  The  subsidiaries  of  BGE 
and  PEPCO  will  become  subsidiaries  of 
Constellation.  The  merger  will  be 
effected  through  an  exchange  of  stock 
with  BGE  and  PEPCO  shareholders 
exchanging  their  shares  for  the  right  to 
receive  shares  in  Constellation. 

Applicants  have  submitted  the  direct 
testimony  often  witnesses  who  provide, 
among  other  things,  a  description  of  the 
merger,  the  projected  benefits  for 
ratepayers  and  shareholders,  and 
explanation  of  how  Constellation  will 
provide  comparable  transmission 
service  and  an  analysis  of  the  effects  of 
the  merger  on  competition  in  the 
relevant  markets.  In  a  separate  filing, 
Applicants  on  behalf  of  Constellation 
have  submitted  pro  forma  open-access 
point-to-point  transmission  and  network 
integration  service  tariffs. 

Copies  of  the  Joint  Application  have 
been  served  on  the  State  Utility 
Regulatory  Commissions  of  the  District 
of  Columbia,  Maryland,  Pennsylvania 
and  Virginia. 

Comment  date:  February  20, 1996,  in 
accordanoe  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

4.  Associated  Power  Services,  Inc. 

[Docket  No.  ER95-7-0061 

On  December  14, 1995,  Associated 
Power  Services,  Inc.  filed  a  notice  of 
change  in  electing  to  utilize  the  three- 
year  reporting  option. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

(Docket  No.  ER95-1 258-0001 

Take  notice  that  on  January  16,  1996, 
Idaho  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

6.  USGen  Power  Services,  L.P. 

[Docket  No.  ER95-1625-0011 

Take  notice  that  on  January  16, 1996, 
USGen  Power  Services,  L.P.  filed  a 
revision  to  their  Rate  Schedule  FERC 
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No.  1  as  required  by  the  Commission's 
December  13,  1995,  order  in  Docket  No. 
ER95-1 625-000. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER95-1 800-000] 

Take  notice  that  on  January  17,  1996, 
Public  Service  Company  of  New  Mexico 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Jersey  Central  Power  &  Light 
Company 

[Docket  No.  ER96-393-0001 

Take  notice  that  on  December  27, 
1995,  Jersey  Central  Power  &  Light 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  5,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  lES  Utilities  Inc. 

[Docket  No.  ER96-663-000I 

Take  notice  that  on  December  22, 
1995,  lES  Utilities,  Inc.  tendered  for 
filing  proposed  changes  to  its  FERC 
Electric  Tariff,  Original  Volume  No.  1. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duquesne  Light  Company 

[Docket  No.  ER96-716-0001 

Take  notice  that  on  December  29. 
1995.  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  dated 
December  11, 1995,  with  North 
American  Energy  Conservation  under 
DLC's  FERC  Coordination  Sales  Tariff 
(Tariff).  The  Service  Agreement  adds 
North  American  Energy  Conservation  as 
a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  December 

11.  1995  for  the  Service  Agreement. 
Comment  date:  February  2,  1996,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duquesne  Light  Company 

[Docket  No.  ER96-71 7-000] 

Take  notice  that  on  December  29, 
1995,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  dated 
December  15,  1995  with  Public  Service 
Electric  and  Gas  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Public  Service 
Electric  and  Gas  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 


December  15,  1995  fpr  tiiu  .:5Hrvice 
Agreement. 

Comment  date:  February  2,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER96-718-000] 

Take  notice  that  on  December  29, 
1995,  American  Electric  Power  Service 
Corporation  (AEPSC).  tendered  for  filing 
a  transmission  service  agreement 
between  AEPSC  and  PECO  Energy 
Company. 

Copies  of  the  filing  were  provided  to 
PECO  and  the  affected  state  regulatory 
commissions. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Mm!  \nu>rican  Energy  Company 

(Dockut  No.  ER96-719-O00] 

Take  notice  that  on  December  29, 
1995,  MidAmerican  Energy  Company 
(MidAmerican),  One  River  Center  Place, 
106  East  Second  Street,  P.O.  Box  4350. 
Davenport,  Iowa  52808.  filed  an  initial 
Rate  Schedule  for  Power  Sales  (Rate 
Schedule)  which  provides  for  wholesale 
sales  by  MidAmerican  at  market-based 
rates.  The  filing  also  includes 
amendments  incorporating  the  Rate 
Schedule  into  twenty  of  MidAmerican 's 
existing  interchange  agreements  with 
other  utilities.  These  amendments  will 
permit  MidAmerican  and  such  other 
utilities  to  engage  in  voluntary 
transactions  under  those  agreements  in 
accordance  with  the  Rate  Schedule. 

MidAmerican  requests  an  effective 
date  of  February  1. 1996.  for  the  Rate 
Schedule  and  amendments  to  existing 
interchange  agreements  and  a  waiver  of 
the  provisions  of  the  Commission's 
regulations  requiring  a  60-day  notice  of 
the  filing. 

Copies  of  the  filing  were  served  on  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission,  the  South 
Dakota  Public  Utilities  Commission  and 
each  of  the  utilities  affected  by  the 
amendments  to  the  existing  interchange 
agreements. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14. 1  .iriip.!  Klectric  Company 
IDocket  No.  L.K96-720-000) 

Take  notice  that  on  Decerhber  29, 
1995,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  Letter  of 
Commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Utilities 
Commission.  City  of  New  Smyrna 
Beach,  Florida  (New  Smyrna). 


lainpa  tiecinc  proposes  that  the 
Letter  of  Commitment  be  made  effective 
as  of  March  1,  1996. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  New 
Smyrna  and  the  Florida  Public  Service 
Commission. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Tampa  Electric  Company 

(Docket  No.  ER96-721-000] 

Take  notice  that  on  December  29. 
1995,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  contract 
providing  for  a  short-term  sale  of 
capacity  and  energy  to  Georgia  Power 
Company  (Georgia  Power). 

Tampa  Electric  proposed  that  the 
contract  be  made  effective  as  of  March 
1,  1996. 

Copies  of  the  filing  have  been  served 
on  Georgia  Power  and  the  Florida  and 
Georgia  Public  Service  Commission. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

• 

16.  Public  Service  Company  of 
Oklahoma,  Southwestern  Electric 
Power  Company 

]Docket  No.  ER96-722-000] 

Take  notice  that  on  December  29, 
1995,  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO), 
tendered  for  filing  certain  amendments 
to  the  Interconnection  and  Power 
Supply  Agreement  between  PSO  and 
the  Oklahoma  Municipal  Power 
Authority  (OMPA)  (OMPA  PSA)  and  a 
letter  agreement  relating  to  the 
scheduling  of  power  ft-om  certain  units 
jointly  owned  by  OMPA  and  SWEPCO. 

PSO  and  SWEPCO  request  that  the 
agreements  submitted  in  the  filing  be 
accepted  to  become  effective  January  1, 
1996  and,  therefore,  request  a  waiver  of 
the  Commission's  prior  notice  filing 
requirements. 

PSO  and  SWEPCO  state  that  a  copy  of 
the  filing  has  been  served  on  OMPA  and 
the  Oklahoma  Corporation  Commission. 

Comment  date:  February  2,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER9&-723-O00] 

Take  notice  that  on  December  29, 
1995,  Public  Service  Company  of  New 
Mexico  (PNM),  tendered  for  filing 
Modification  Number  6  (Modification  6) 
to  Contract  DE-AC04-85AL27436 
(Electric  Service  Agreement)  between 
PNM  and  the  United  States  Department 
of  Energy  (DOE). 


2810 


Federal  Register  /  Vol.  61.  No.   19  /  Monday.  January  29,  1996  /  Noticw 


Federal  Register  /  Vol.  61,  No.  19  /  Monday,  January  29.  1996  /  Notices 


2811 


Modificaiiun  o  pru^  iu>'s  lur  iwd 
changes  to  the  existing  rate  schedule:  (i) 
It  extends  the  Electric  Service 
Agreement  for  a  period  of  time  not  to 
exceed  one  year  from  the  current 
termination  date  of  December  31,  1995; 
and  (ii)  it  updates  certain  requirements 
of  the  Federal  Acquisition  Regulations 
pertaining  to  subcontracts. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  Modification  6  to  be 
implemented  as  of  January  1, 1996. 

Copies  of  this  notice  have  been 
mailed  to  DOE.  Incorporated  County  of 
Los  Alamos.  New  Mexico  and  the  New 
Mexico  Public  Utility  Commission. 

Comment  date:  February  2.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Oklahoma  Gas  and  Electric 
Company 

IDocket  No.  ER9&-724-0001 

Take  notice  that  on  December  29, 
1995.  Oklahoma  Gas  and  Electric 
Company,  tendered  for  filing  a  notice  of 
cancellation  of  the  Letter  Agreement    • 
with  AES  Power.  Inc.  (AESPI)  for  the 
sale  of  capacity  and  energy. 

Copies  of  this  filing  have  been  sent  to 
AESPI.  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  February  2, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pacific  Gas  and  Electric  Company 

IDocket  No.  ER96-7  2  5-0001 

Take  notice  that  on  December  29, 
1995.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  rate  for 
distribution  service  to  be  provided  to 
PG&E  to  Destec  Power  Services.  Inc 
(DPS)  under  the  Control  Area  and 
Transmission  Service  Agreement 
between  PC^&E  and  DPS.  PG&E  Rate 
Schedule  FERC  No.  185. 

PG&E  has  requested  certain  waivers. 

Copies  of  this  filing  were  served  upon 
DPS  and  the  California  Public  Utilities 
Commission. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Great  Bay  Power  Corporation 

IDocket  No.  ER96-726-OOOI 

Take  notice  that  on  December  29, 
1995.  Great  Bay  Power  Corporation 
(Great  Bay)  tendered  for  filing  revisions 
to  its  Tariff  for  Short-Term  Sales,  under 
which  it  sells  capacity  and/or  energy 
from  its  ownership  interest  in  Seabrook 
Unit  No.  1  and/or  purchased  power.  The 
currently  effective  Tariff  was  accepted 
for  filing  by  the  Conmfiission  on 


November  11,  1993,  in  Docket  No. 
ER93-924-000.  Great  Bay  requests  an 
effective  date  for  the  revisions  of 
February  27,  1996. 

Great  Bay  states  copies  of  the  filing 
were  served  on  existing  customers  and 
on  the  New  Hampshire  Public  Utilities 
Commission. 

Comment  date:  February  5,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Maine  Public  Service  Company 

IDocket  No.  ER96-727-OOOI 

Take  notice  that  Maine  Public  Service 
Company  (MPS),  on  December  29,  1995, 
tendered  for  filing  a  proposed 
Interconnection  Agreement  with 
Houlton  Water  Company. 

Copies  of  the  Section  205  filing  were 
served  upon  MPS'  jurisdictional 
customer  under  this  agreement  and  the 
Maine  Department  of  Public  Utilities. 

Comment  date:  February  5,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Great  Bay  Power  Corporation 

IDocket  No.  ER9&-72a-000| 

Take  notice  that  on  December  29, 
1995,  Great  Bay  Power  Corporation 
(Great  Bay)  tendered  for  filing  two 
service  agreements  between  Fitchburg 
Gas  and  Electric  Light  Company  and 
Great  Bay  and  UNITIL  Power  Corp.  and 
Great  Bay  for  service  under  Great  Bay's 
Tariff  for  Short  Term  Sales.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  November  11,  1993,  in 
Docket  No.  ER93-924-O00.  The  service 
agreements  are  proposed  to  be  effective 
January  1,  1996. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  No.  ER96-729-000I 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
December  29,  1995,  tendered  for  filing, 
as  an  initial  rate  schedule,  in  agreement 
with  PECO  Energy  Company  (PECO). 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to  PECO 
and  PECO  will  purchase  from  NYSEG 
either  capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  December  30,  1995, 
so  that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 


of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PECO. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc. 

IDocket  No.  ER96-730-0001 

Take  notice  that  on  December  29, 
1995,  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc.  filed 
with  the  Commission  a  notice  of 
acceptance  of  the  status  as  signatory 
parties  to  the  Western  System  Power 
Pool  Agreement.  The  filing  companies 
request  that  their  membership  be  made 
effective  as  of  January  1,  1996. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

IDocket  No.  ER96-731-OOOI 

Take  notice  that  on  December  29, 
1995,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  an 
Agreement  for  System  Power 
Transactions  with  Morgan  Stanley 
Capital  Group,  Inc.  This  initial  rate 
schedule  will  enable  the  parties  to 
purchase  and  sell  capacity  and  energy 
in  accordance  with  the  terms  of  the 
Agreement. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Connecticut  Yankee  Atomic  Power 
Company 

IDocket  No.  ER96-732-0001 

Take  notice  that  on  December  29, 
1995,  Coiftiecticut  Yankee  Atomic 
Power  Comf>any  (Connecticut  Yankee) 
filed  materials  that  it  states  are  to 
comply  with  the  Commission's 
Statement  of  Policy  issued  on  December 
17,  1993  in  Docket  No.  PL93-1-000. 
The  Statement  of  Policy  required 
companies  to  implement  the  accrual 
method  of  accounting  for  post- 
employment  benefits  other  than 
pensions  for  company  employees,  as 
described  in  the  Statement  of  Financial 
Accounting  Standards  No.  106  (SFAS 
106),  and  to  reflect  that  change  in  a 
filing  with  the  Commission  within  three 
years  of  implementation  of  this 
accounting  method.  Connecticut  Yankee 
implemented  SFAS  106  on  January  1, 
1993,  and  has  had  no  rate  case  since 
that  date. 

Connecticut  Yankee  states  that  there 
is  no  change  in  rates  or  charges  as  a 
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result  of  this  filing.  Connecticut  Yankee 
further  states  that  copies  of  the  filing 
were  served  on  its  purchasers  and  the 
state  public  utility  commissions  in  each 
state  in  which  the  purchasers  distribute 
or  sell  electricity  at  retail. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Florida  Power  Corporation 

IDocket  No.  ER96-733-O001 

Take  notice  that  on  December  28, 
1995,  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing  an 
amendment  to  the  agreement  under 
which  it  provides  partial  requirements 
resale  service  to  the  Utilities 
Commission,  City  of  New  Smyrna 
Beach,  Florida  (New  Smyrna).  The 
amendment  establishes  New  Smyrna's 
contract  demands  for  the  period 
beginning  January  1.  1996  and  ending 
February  29,  2000,  as  follows: 

1996  Contract  Demand  (Jan.-Feb.) — 30 
MW 

1996  Contract  Demand  (Mar-Dec.) — 24 
MW 

1997  Contract  Demand— 24  MW 

1998  Contract  Demand— 24  MW 

1999  Contract  Demand— 24  NW 

2000  Contract  Demand— 24  MW 
The  amendment  also  provides  that 

Florida  Power  will  provide  to  New 
Smyrna  and  that  New  Smyrna  vinll 
purchase  six  megawatt  of  stratified 
peaking  service  under  Florida  Power's 
sales  tariff  filed  in  Docket  No.  ER96-a9- 
000.  The  period  of  the  purchase  is  to 
begin  at  12:01  on  March  1,  1996  and  end 
at  Midnight  on  February  29.  2000  unless 
extended  by  mutual  agreement.  New 
Smyrna  is  entitled  to  substitute  base 
and/or  intermediate  service  purchased 
under  the  tariff  for  the  peaking  service. 
The  prices  for  the  service  are  negotiated 
prices  in  accordance  with  the  tariff.  An 
executed  tariff  service  agreement  is 
included  with  the  filing. 

The  Company  requests  that  this  filing 
be  allowed  to  become  effective  on 
March  1. 1996. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Energy  Marketing  Services,  Inc. 

IDocket  No.  ER96-734-000I 

Take  notice  that  on  December  22, 
1995,  Energy  Marketing  Services,  Inc. 
tendered  for  filing  an  application  for 
Blanket  Authorization,  Certain  Waivers 
and  an  Order  Accepting  Rate  Schedule. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


29.  Kentucky  Utilities  Company 

IDocket  No.  ER96-735-O00I 

Take  notice  that  on  December  28, 
1995,  Kentucky  Utilities  Company  (KU) 
tendered  for  filing  information  on 
transactions  that  occurred  during 
December  1, 1995,  through  December 
15,  1995,  pursuant  to  the  Power 
Services  Tariff  accepted  by  the 
Commission  in 
IDocket  No.  ER95-854-000I 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  AnuTK  an  Electric  Power  Service 
Corporation 

IDocket  No.  ER96-736-000I 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC),  on 
December  29,  1995,  tendered  for  filing 
(1)  a  transmission  service  agreement, 
dated  December  26,  1995  (TSA)  between 
Columbus  Southern  Power  Company 
(CSP)  and  American  Municipal  Power- 
Ohio.  Inc.  (AMP-Ohio).  and  (2)  3 
supplemented  agreements  with 
municipal  utilities  (Cities)  served  by 
CSP  under  CSP's  municipal  resale 
service  tariff. 

A  copy  of  the  filing  was  served  upon 
the  Cities,  AMP-Ohio,  and  the  Public 
Utility  Commission  of  Ohio. 

Comment  date:  February  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.    ^ 

31  Amf'rican  Electric  Power  Service 

Corporation 

IDocket  No.  ER96-737-OOOI 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC),  on 
December  29, 1995,  tendered  for  filing 
(1)  a  transmission  service  agreement, 
dated  December  26,  1995  (TSA)  between 
Ohio  Power  Company  (OPCO)  and 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio),  and  (2)  15  supplemental 
agreements  with  municipal  utilities 
(Cities)  served  by  OPCO  under  OPCO's 
Municipal  Resale  Service  Tariff. 

A  copy  of  the  filing  was  served  upon 
the  Cities,  AMP-Ohio,  and  the  Public 
Utility  Commission  of  Ohio. 

Comment  date:  February  5, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this.notice. 

32  N'orthorn  States  Power  Company 
I  Vfinrif'sota).  Northern  States  Power 
(;nm[),)nv  W  ssconsin) 

IDocket  No.  ER96-738-0001 

Take  notice  that  on  December  29, 
1995,  Northern  States  Power  Company- 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company-Wisconsin 
(NSP-W)  jointly  tendered  and  request 


the  Commission  to  accept  two 
Transmission  Service  Agreements 
which  provide  for  Limited  and 
Interruptible  Transmission  Service  to 
Industrial  Energy  Applications,  Inc. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreements  effective  as  of 
December  1, 1995.  NSP  requests  a 
waiver  of  the  Commission's  notice 
requirements  pursuant  to  Part  35  so  the 
Agreements  may  be  accepted  for  filing 
effective  on  the  date  requested. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  New  Hampshire  Public  Service 
Company 

IDocket  No.  ER9fr-739-000| 

Take  notice  that  on  December  28, 
1996,  New  Hampshire  Public  Service 
Company  (PSNH)  tendered  for  filing  an 
information  statement  concerning 
PSNH's  fuel  purchased  power 
adjustments  clause  charges  and  credits 
under  the  captioned  rate  schedule 
filings. 

Comment  date:  February  5,  1996,  in 
accordance  w  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies) 

IDocket  No.  ER96-740-000J 

Take  notice  that  on  December  22, 
1995.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies)  filed  a 
Supplement  No.  7  to  add  eight  (8) 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which  the 
APS  Co.mpanies  offer  standard 
generation  and  emergency  service  to 
these  Customers  on  an  hourly,  daily, 
weekly,  monthly  or  yearly  basis.  The 
following  new  Customers  are  added  by 
this  filing:  Aquila  Power  Corporation 
Cenergy,  Inc.,  Heartland  Energy 
Services,  MidCon  Power  Services  Corp., 
Morgan  Stanley  Capital  Group  Inc., 
Phibro  Inc.,  Sonat  Power  Marketing  In., 
and  Tenneco  Energy  Marketing 
Company.  The  APS  Companies  request 
a  waiver  of  notice  requirements  to  make 
service  available  as  of  November  28, 
1995. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
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Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  5,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  MidAmerican  Energy  Company 

[Docket  No.  ER96-741-0001 

Take  notice  that  on  December  29. 
1995.  MidAmerican  Energy  Company 
tendered  for  filing  a  Notice  of 
Succession  in  the  above-referenced 
docket. 

Comment  date:  February  6. 1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  New  York  Power  Pool 

IDocket  No.  ER96-762-000I 

Take  notice  that  the  Member  Systems 
of  the  New  York  Power  Pool  (NYPP),  on 
January  5.  1996.  tendered  for  filing  a 
rate  schedule  for  coordination  service 
with  Enron  Power  Marketing.  Inc. 
(EPMI).  The  rate  schedule  would  enable 
the  Member  Systems  of  NYPP  to  enter 
into  purchases  and  sales  of  specified 
services,  including  economy  energy 
transactions,  with  EPMI.  Included  with 
the  filing  was  a  certificate  of 
concurrence  signed  by  EPMI.  NYPP 
accordingly,  requested  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown. 

In  addition,  on  January  11.  1996 
NYPP  filed  an  amendment  to  its  January 
5,  1996,  filing  in  this  docket. 

Copies  of  these  filings  were  served  on 
EPMI  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  February  5,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Citizens  Utilities  Company 

(Docket  No.  ES96-17-000I 

Take  notice  that  on  January  16.  J996, 
Citizens  Utilities  Company  (Citizens), 
filed  an  application,  under  Rule  204  of 
the  Federal  Power  Act.  seeking 
authorization  to  issue  (a)  Up  to  S800 
million  principal  amount  of  unsecured 
promissory  notes  outstanding  at  any  one 
time,  (b)  up  to  $800  million  aggregate 
principal  amount  of  debt  securities  with 
a  final  maturity  or  maturities  of  not  less 
than  9  months  nor  more  than  50  years, 
and  (c)  73  million  shares  of  Citizens' 
Common  Stock  (subject  to  adjustment 
for  stock  splits,  stock  dividends, 
recapitalizations  and  similar  changes 
after  the  date  of  this  application),  and 
$400  million  liquidation  value  of 
Citizens'  Preferred  Stock,  subject  to  an 
overall  limitation,  at  any  one  time,  of 
the  securities  to  be  issued  under  (a),  (b), 
and  (c)  of  $800  million. 


Comment  date:  February  15,  1996,  in 
accordance  with  Standard  Paragraph.E 
at  the  end  of  this  notice. 

38.  El  Paso  Electric  Company 

[Docket  No.  FA9 1-57-001) 

Take  notice  that  on  May  2.  1995.  El 
Paso  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  February  5.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Citizens  Utilities  Company 

(Docket  No.  TX96-3-O00I 

Take  notice  that  on  January  11,  1996, 
Citizens  Utilities  Company  tendered  for 
filing  a  Second  Application  for  an  order 
pursuant  to  sections  211  and  212  of  the 
Federal  Power  Act  for  transmission 
service  from  Swanton  Village,  Vermont. 

Comment  date:  February  21.  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Suffolk  County  Electrical  Agency 

[Docket  No.  TX96-4-O001 

Take  notice  that  on  January  17,  1996. 
the  Suffolk  Electrical  Agency  (SCEA) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  requesting 
that  the  Commission  order  the  Long 
Island  Lighting  Company  (LTLCo)  to 
provide  transmission  services  pursuant 
to  section  211  of  the  Federal  Power  Act, 
as  amended  by  the  Energy  Policy  Act  of 
1992  (16  U.S.C.  824j). 

SCEA  is  a  municipal  power  agency 
created  by  Suffolk  County,  New  York, 
and  authorized  to  provide  electric 
service  to  inhabitants  of  the  County.  The 
applicant  alleges  that  LILCo  has  refused 
to  provide  the  firm  network 
transmission  service  requested  by  the 
SCEA.  thereby  utilizing  its  transmission 
dominance  to  foreclose  competition  in 
bulk  power  markets. 

The  Applicant  is  requesting  that 
ULCo  provide  30  MW  of  firm  network 
transmission  service  (200  MW  to 
effectuate  SCEA's  provision  of 
Residential  Service  and  100  MW  to 
effectuate  SCEA's  provision  of 
Economic  Incentive  Service),  that  LILCo 
make  available  all  neces.sary  ancillary 
services,  and  that  LILCo  make  the 
service  available  commencing  on  June  1. 
1996,  or  the  earliest  possible  date 
thereafter,  for  a  duration  of  at  least  ten 
years. 

A  copy  of  the  filing  was  served  on 
LILCo. 

Comment  date:  February  21.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  96-1526  Filed  1-26-96;  8:45  am) 
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[ProJMt  No.  2609,  N«w  York] 

International  Paper  Company  and 
Curtis/Palmer  Hydroelectric  Company, 
LP.;  Notice  of  Agency  Scoping 
Meeting  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  for 
an  Applicant  Prepared  Environmental 
Assessment 

ianuary  22,  1996. 

Pursuant  to  the  Energy  Policy  Act  of 
1992.  and  as  part  of  the  license 
application,  the  International  Paper 
Company  and  Curtis/Palmer 
Hydroelectric  Company,  L.P. 
(hereinafter  referred  to  as  International 
Paper)  intends  to  prepare  an 
Environmental  Assessment  (EA)  to  file 
with  the  Federal  Energy  Regulatory 
Commission  for  the  Curtis/Palmer  Falls 
Hydroelectric  Project.  Two  public 
Scoping  meetings  were  held  on  January 
12,  1996.  However,  due  to  inclement 
weather  and  federal  government 
furloughs,  another  scoping  session 
geared  to  agency  concerns  will  be  held, 
pursuant  to  the  National  Environmental 
PoHcy  Act  of  1969.  to  identif>'  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA.  At  the  agency 
scoping  meeting.  International  Paper 
will:  (1)  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the  issues 


UMI 


in  question;  and  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA. 

Although  International  Paper's  intent 
is  to  prepare  an  EA.  there  is  the 
possibility  that  an  Environmental 
Impact  Statement  (EIS)  will  be  required. 
Nevertheless,  this  meeting  will  satisfy 
the  NEPA  scoping  requirements, 
irrespective  of  whether  an  EA  or  EIS  is 
issued  by  the  Commission. 

Although  this  meeting  is  geared 
toward  agency  interests,  interested 
individuals,  organizations,  and  agencies 
are  invited  and  encouraged  to  attend 
and  assist  in  identifying  an  clarifying 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the  EA. 

To  help  focus  the  discussions,  a 
scoping  document  was  sent  out  on 
December  7,  1995,  as  part  of  the  Initial 
Stage  Consultation  Document  (ISCD). 
Copies  of  the  Scoping  Document  and 
ISCD  will  also  be  available  at  the 
meetings. 

The  meeting  will  be  held  on  February 
8, 1996,  at  9:30  a.m.  at  the  Hudson  River 
Mill,  Corinth,  New  York.  A  cooperative 
team  meeting  will  follow  the  agency 
scoping  meeting. 

Meeting  Procedures 

The  meeting  will  be  conducted 
according  to  the  procedures  used  at 
Commission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
meeting,  the  Commission  will  not 
conduct  another  NEPA  scoping  meeting 
when  the  application  and  EA  are  filed 
with  the  Commission  in  April  1998. 
Instead,  Commission  staff  will  attend 
the  meeting  held  on  February  8,  1996. 

The  meetings  will  be  recorded  by  a 
stenographer  and,  thereby,  will  become 
a  part  of  the  formal  record  of  the 
proceedings  on  the  Curtis/Palmer  Falls 
Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  identify  themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  verbal  guidance  during  public 
meetings.  Speaking  time  allowed  for 
individuals  will  be  determined  before 
each  meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Persons  choosing  not  to  speak  but 
wishing  to  express  an  opinion,  as  well 
as  speakers  unable  to  summarize  their 
positions  within  the  allotted  time,  may 
submit  written  statements  for  inclusion 
in  the  public  record. 

Written  scoping  comments  may  also 
be  mailed  to  Robert  Hunziker, 
International  Paper  Company,  Two 


Manhattanville  Road,  Purchase,  New 
York  10577,  by  March  11,  1996. 
Correspondence  should  clearly  show 
the  following  caption  on  the  first  page: 
Scoping  Comments,  Curtis/Palmer  Falls 
Hydroelectric  Project,  FERC  No.  2609, 
New  York. 

For  further  information,  please 
contact  Stuart  Field  at  (518)  654-3445 
(International  Paper  Company),  Rich 
Takacs  at (202)  219-2840,  or  Steve 
Naugle  (202)  219-2805. 

LoisD.  Ci'ihf'l! 

Secretary. 

[FR  Doc.  96-1452  Filed  1-26-96;  8:45  am) 
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Hydroelectric  AppMCotions  [Idaho 
Power  Company  e?  3;  );  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  filing:  Notice  of  Intent  to 
File  Application  for  New  License. 

b.  Project  No.:  2055-000. 

c.  Date  filed:  November  28. 1995. 

d.  Submitted  By:  Idaho  Power 
Company,  current  licensee. 

e.  Name  of  Project:  C.J.  Strike. 

f.  Location:  On  the  Snake  River,  in 
Owyhee  and  Elmore  Counties,  Idaho., 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
December  1,  1950. 

i.  Expiration  date  of  original  license: 
November  30,  2000. 

j.  The  project  consists  of:  (1)  A  115- 
foot-high  earthfill  dam  impounding  a 
reservoir  with  surface  area  of  7,500 
acres  at  surface  elevation  of  2.455  feet 
mean  sea  level;  (2)  a  reinforced  concrete 
intake  structure;  (3)  three  25-foot- 
diameter.  300-foot-long  steel  penstocks; 
(4)  a  reinforced  concrete  powerhouse 
with  a  total  installed  capacity  of  82,800 
kilowatts;  and  (5)  other  appurtenances. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at;  Rober  W.  Stahman,  Idaho  Power 
Company.  1221  West  Idaho  Street.  P.O. 
Box  70,  Boise.  ID  83707,  (208)  388- 
2676. 

1.  FERC  contact:  Hector  M.  Perez, 
(202) 219-2843. 

m.  Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 


filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
Ucense  for  this  project  must  be  filed  by 
November  30,  1998. 

2a.  Type  of  Application:  Amendment 
to  Revise  Project  Boundary. 

b.  Project  No:  2105-035. 

c.  Date  Filed:  December  13, 1995. 

d.  Applicant:  Pacific  Gas  &  Electric 
Company. 

e.  Name  of  Project;  Upper  North  Fork 
Feather  River. 

f.  Location:  On  the  North  Fork  Feather 
River,  near  the  town  of  Quincy,  in 
Plumas  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Jeff  Butler. 
Manager,  Hydro  Generation,  Pacific  Gas 
&  Electric  Company,  Mail  Code:  NllC, 
P.O.  Box  770000,  San  Francisco,  CA 
94177,  (415)973-5311. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202)  219-2665. 

j.  Comment  Date:  February  20. 1996. 

k.  Description  of  Amendment; 
Licensee  proposes  to  revise  the 
boundary  of  the  Upper  North  Fork 
Feather  River  Project,  FERC  No.  2105. 
The  revision  to  project  boundary  would 
exclude  a  30.84-acre  portion  of  land 
adjacent  to  Lake  Almanor.  This  land 
would  be  used  by  Chester  Public  Utility 
District  for  expansion  of  an  existing 
wastewater  treatment  facihty. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

3a.  Type  of  Application;  Surrender  of 
Conduit  Exemption. 

b.  Project  No;  3235-003. 

c.  Date  Filed:  November  20,  1995, 

d.  Exemptee:  Greater  Lawrence 
Sanitary  District. 

e.  Name  of  Project:  Greater  Lawrence. 

f.  Location:  Merrimack  Canal,  Essex 
County,  MA. 

g.  Pursuant  to:  Federal  Power  Act.  16 
U.S.C.  §§  791(a)-825(r). 

h.  Exemptee  Contact:  Richard  S. 
Hogan.  P.E.,  Executive  Director,  Greater 
Lawrence  Sanitary  District,  240  Charles 
Street,  North  Andover.  MA  01845-1649, 
(508) 685-1612. 

i.  FERC  Contact;  Dean  C.  Wight,  (202) 
219-2675. 

j.  Comment  Date:  February  23, 1996. 

k.  Description  of  Proposed  Action; 
The  existing  project  consists  of  a  turbine 
located  in  the  outfall  pipe  of  the 
exemptee's  wastewater  treatment  plant. 

The  exemptee  states  that  the  project  is 
currently  non-operational  due  to  turbine 
failure  and  that  it  will  undertake 
priority  facility  improvements  rather 
than  replace  the  turbine. 
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1.  inis  uouce  also  consists  ui  me 
following  standard  paragraphs:  B,  Cl. 
D2. 

4a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8404-022. 

c  Date  Filed:  December  18.  1995. 

d.  Licensee:  Windsor  Locks  Canal 
Company. 

e.  Name  of  Project:  Windsor  Locks 
Project. 

f.  Location:  Connecticut  River, 
Hartford  County.  CT. 

g.  Pursuant  to:  Federal  Power  Act,  16 
U.S.Q§§791(ah825(r). 

h.  Licensee  Contact:  W.  F.  Fitzpatrick, 
General  Manager,  Windsor  Locks  Canal 
Company.  2  Elm  Street.  Windsor  Locks, 
CT  06096,  (860)  654-^300. 

i.  FERC  Contact:  Dean  C.  Wight.  (202) 
219-2675. 

j.  Comment  Date:  February  23.  1996. 

k.  Description  of  Proposed  Action: 
The  licensee  proposes  to  surrender  the 
license  because  it  has  determined  that 
development  of  the  project  is  not 
economically  feasible. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

5a.  Type  of  Application:  Original 
License. 

b.  Project  No.:  11472-000. 

c.  Date  Filed:  April  8.  1994. 

d.  Applicant:  Consolidated  Hydro 
Maine.  Inc. 

e.  Name  of  Project:  Bumham 
Hydroelectric  Project. 

f.  Locatiort:  On  the  Sebasticook  River 
in  Somerset  and  Waldo  Counties. 
Maine. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-«25  (r). 

h.  Applicant  Contact:  Wayne  E. 
Nelson.  Consolidated  Hydro  Maine. 
Inc.,  do  Consolidated  Hydro,  Inc., 
Andover  Business  Park.  200  Bulfinch 
Drive.  Andover.  MA  01810.  (508)  681- 
1900. 

i.  FERC  Contact:  Thomas  Dean  (202) 
219-2778. 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  Status  of  Environmental  .\nalysis; 
This  application  has  been  accepted  for 
niing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project;  The 
constructed  project  woulH.  consist  of:  (1) 
An  existing  dam  and  intake  Si^.k  Uxie; 
(2)  an  existing  304  acre  reserve'.   ( j)  an 
existing  powerhouse  contains  .  iire-i 
generating  imits  with  a  total  installed 
capacity  of  1.050  kilowatts;  (4)  a 
substation  and  34.5  kilovolt  (kV1 
transmission  line;  and  (5)  appii.ienaiit 
facilities.  The  applicant  estimates  hat 
the  total  average  annual  generdtio'; 


wuuld  be  6.300  megawatt-hours  for  the 
constructed  project. ' 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  1-A, 
Washington,  D.C.,  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Consolidated  Hydro  Maine,  Inc., 
Andover  Business  Park.  200  Bulfinch 
Drive.  Andover.  Massachusetts.  01810, 
or  by  calling  Wayne  E.  Nelson  at  (508) 
681-1900. 

6a.  Type  of  Application:  Lease  Project 
Lands  for  Proposed  Recreational  Park. 

b.  Project  No.:  2146-074. 

c.  Date  Filed:  November  14.  1995. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Coosa  River 
Hydroelectric  Project. 

f.  Location:  About  150  acres  of  land 
on  the  Weiss  Reservoir  just  south  of  the 
dty  of  Leesburg.  Cherokee  County, 
Alabam. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Mr.  Jim  Crew. 

Alabama  Power  Company,  600  North 
18th  Street,  P.O.  Box  2641,  Birmingham, 
AL  35291,  (205)  250-^265. 

i.  FERC  Contact;  Steve  Hocking  (202) 
219-2656. 

j.  Comment  Date:  February  23, 1996. 

k.  Description  of  Amendment: 
Alabama  Power  Company,  licensee  for 
the  Coosa  River  Hydroelectric  Project, 
seeks  Commission  approval  to  grant  a 
lease  to  the  Town  of  Leesbury  (Town)  to 
build  a  recreational  park  on  project 
lands.  The  proposed  lease  is  for  about 
150  acres  of  land  adjacent  to  the  Weiss 
Reservoir  just  south  of  the  Town.  The 
proposed  recreational  part  would 
eventually  have  the  following  faciUties: 
a  boat  ramp,  picnic  area,  bath  house, 
amphitheater,  camping  area. 


■  The  applicant  propoMd  in  its  license 
application  to  add  a  fourth  turbine  for  generation 
at  the  dam  to  enable  use  of  minimum  Qows  released 
to  the  byptused  reach.  This  wuuld  increase  the 
installed  capacity  to  1.430  kilowatts  and  the  annual 
generation  to  6,690  megawatt-hours.  In  response  to 
our  Scoping  Document,  the  applicant  stated  in  a 
letter  dated  December  18,  1W5.  that  it  will  make 
a  final  decision  regarding  the  addition  of  this  unit 
f()ilnwing  the  issuance  and  acceptance  of  the 
Ucense,  based  on  equipment  costs  anH  energy 
market  ninditions  and  minimum  flow  and 
headponu  fluctuations  conditions  in  the  license 
order. 


playground,  swimming  area,  hiking 
trails,  a  civic  building,  and  parking 
areas. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
andD2. 

Standard  Paragraphs 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


UMI 


be  sent  to  me  Applicant  s 
representatives. 

b4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST  ",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
IWTENT  TO  FILE  COMPETING 
APPLICATION."  "COMPETING 
APPUCATION."  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forUi  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR  • 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commissions  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E.. 
Washington.  DC.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  ty 
proof  of  service  on  all  persons  listed  in 


the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (March  18, 
1996  for  Project  No.  11472-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (May  1, 1996  for 
Project  No.  11472-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  tiie  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Feder.il  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 


Dated:  January  24, 1996,  Washington,  D.C. 
Lois  D.  Cashell, 
Secretory. 
(FR  Doc.  96-1527  Filed  1-26-96:  8:45  amj 

BIUJNQ  CODE  (Tir-OI-P 

Pocket  No.  ER96-1 38-000] 

EnergyOnline,  Inc.;  Notice  of  Issuance 
of  Order 

January  24, 1996. 

On  October  24, 1995,  as  amended 
November  20, 1995,  EnergyOnline,  Inc. 
(EnergyOnline)  submitted  for  filing  a 
rate  schedule  under  which 
EnergyOnline  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  EnergyOnline  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  EnergyOnline 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  futiue  issuances  of  securities  and 
assumptions  of  liability  by 
EnergyOnline. 

On  January  5,  1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  of  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EnergyOnline  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  EnergyOnline  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EnergyOnline's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  5, 1996.  Copies  of  the  full  text 
of  the  order  are  available  from  the 
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■day.  January  29,  1996  /  Notices 


T>(]er<il   Reoister 


\ 


January  29,  1996  /  Notices 
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Commission'*!  Public  Reference  Branch, 
88a  First  Street,  N.E.  Washington.  D.C 
20426 

Loia  D.  CasfaeU, 
Secretary 

-R  Doc  96-1528  Filed  l-26-96;8:45ara| 
3IUJNO  COOC  (/IT-OI-M 

:      n9t  No.  ER9e-751-000) 
^er  'ucky  Utilities  Company;  ftotice  of 


Jduudry  23.  1996. 

Take  notice  that  on  December  18, 
1995.  Kentucky  Utilities  Company  (KU). 
tendered  for  filing  information  on 
transactions  that  occurred  during 
November  16,  1995  through  November 
30,  1995.  pursuant  to  the  Power 
Services  Tariff  accepted  by  the 
Commission  in  Docket  No.  ER95-854- 
000 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  2,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in.spection. 
Lois  O.  Ca«heU. 
Secretory. 
|FR  Doc.  96-1483  Piled  1-26-96;  8:45  ami 

BHiJNQ  COOf  f717-01-M 


[Docket  No.  CP96-1 45-000) 

.jtvrenceburg  Gas  Company;  Notice 
^jplication 

Jdr.u.irv  23.  1996. 

Take  notic-e  that  on  January  18,  1996, 
Lawrenceburg  Gas  Company 
ll^wrenceburg),  139  East  Fourth  Street, 
Cincinnati.  OH  45202.  filed  in  Docket 
No,  CP96- 145-^)00  an  application 
pursuant  to  Section  7(c)  ot  the  Natural 
Gas  Act  for  limited  authorizations  in 
connection  with  providing 
transportation  service  for  the  Cincinnati 
Gas  ft  Electri  Company  (Cincinnati),  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 


The  authorizations  requested  by 
Lawrenceburg  include:  (1)  a  limited 
jurisdiction  certificate  of  public 
convenience  and  necessity  under 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  authorizing  the  transportation  of 
gas  by  Lawrenceburg  for  Cincinnati  to 
serve,  for  a  period  of  between  six  and 
12  months,  a  small  number  of  customers 
on  Cincinnati's  distribution  system;  (2) 
a  certificate  of  public  convenience  and 
necessity  under  Section  7(c)  of  the  NGA 
to  install  and  operate  a  22.5-inch  meter 
that  will  inten;onnect  Lawrenc»burg's 
facilities  with  those  of  Cincinnati  at  the 
Indiana-Ohio  border;  (3)  pre-granted 
abandonment  authorization  for  the 
certificates  of  public  convenience  and 
necessity  requested  herein:  and  (4) 
waiver  of  the  Commission's  reporting 
and  accounting  requirements  ordinarily 
applicable  to  natural  gas  companies 
under  the  NGA  and  the  Natural  Gas 
Policy  Aci  of  1978  and  any  waivers  that 
the  Commission  may  deem  necessary. 

Lawrenceburg  states  that  on  or  about 
April  1.  1996,  the  Ohio  Department  of 
Transportation  will  commence 
construction  work  on  a  bridge  on  which 
certain  Cincinnati  facilities  are  located 
and  that  these  facilities  will  have  to  be 
removed  for  a  period  of  approximately 
six  to  12  months.  Lawrenceburg  states 
that  the  result  of  removing  these 
facilities  is  that  a  small  portion  of 
Cincinnati's  service  territory,  including 
62  residential  customers,  one  school, 
and  two  industrial  customers,  will  not 
be  able  to  receive  natural  gas  absent 
either  Lawrenceburg's  delivery  of  gas,  as 
proposed  herein,  or  the  construction  of 
costly  temporary  pipeline  facilities. 

Lawrenceburg  states  that  pursuant  to 
a  transportation  agreement  dated 
January  17,  1996  (Rate  Schedule  X-1). 
Cincinnati  will  utilize  its  upstream 
capacity  on  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  and  deliver  gas 
to  Lawrenceburg's  Guilford  Station 
interconnection  with  Texas  Gas. 
Lawrenceburg  states  that  it  will  lake 
delivery  of  Cincinnati's  gas  and 
redeliver  the  gas  at  its  interconne<:tion 
with  Cincinnati  at  the  Indiana-Ohio 
border.  Lawrenceburg  anticipates  that  it 
will  deliver  a  total  of  between  150,000 
and  325,000  Dth  during  the  period  of 
the  service  described  herein. 

Lawrenc:eburg  states  that  the  proposed 
service  will  not  advnrselv  affect 
Lawrenceburg's  nonjuristiirtional 
distribution  service  due  to  the  limited 
volumes  delivered  and  limited  facilities 
utilized  by  the  proposed  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  13,  1996,  file  with  the  Federal 
Energy  Regulatory  Commission, 


Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  p>erson  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  I.awrenceburg  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretory. 
(PR  Doc  96-1487  Filed  1-26-96:  8:45  am] 
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[Docket  No.  CP9»-49-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Petition  To  Vacate  In-Part 

January  23.  1996. 

Take  notice  that  on  January  18,  1996, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  I.afavette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP96—49-001  a  "Notice  of  Continuation 
of  Service"  stating  that  National  would 
continue  .service  to  Boston  (ias 
Company  (Boston  Gas)  under  National's 
SS-2  Rate  Schedule,  all  as  more  fully 
set  forth  in  the  amendment  on  file  with 
the  Commission  and  open  to  public 
insf>ection. 

On  December  19,  1995.  the 
Commission  issued  an  order  in  Docket 
No.  CP96-^9-000,  granting  the 
authority  requested  by  National  on 
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November  3, 1995,  to  abandon  storage 
service  to  Boston  Gas  under  National's 
SS-2  Rate  Schedule  and  to  abandon 
storage  service  to  three  other  customers 
(Orange  &  Rockland  Utilities,  Inc.,  Penn 
Fuel  Gas,  Inc.  and  The  Southern 
Connecticut  Gas  Company),  effective 
April  1, 1996.' 

National  states  that  following  the 
fiUng  of  National's  application.  National 
and  Boston  Gas  entered  into 
negotiations  over  the  continuation  of 
Boston  Gas'  SS-2  service.  National 
states  that  these  negotiations  have 
culminated  in  an  agreement  extending 
the  primarv'  term  of  Boston  Gas'  SS-2 
service  agreement  through  March  31, 
1998.  National  states  that,  in  this  regard, 
National  is  authorized  by  Boston  Gas  to 
state  that  Boston  Gas  rescinds  its  notice 
of  termination  given  to  National  in 
March,  1995.  National  states  that  it 
deletes  Boston  Gas  from  the  services  it 
proposed  to  terminate. 

The  Commission  will  treat  National's 
Notice  of  Continuation  of  Service  as  a 
petition  to  vacate  in-part  the 
authorization  granted  pursuant  to 
Section  7(b)  in  Docket  No.  CP96-49- 
000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  February  7, 
1996,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
LoLs  D.  Cashell. 
Secretary 
IFR  Doc.  96-1485  Filed  1-26-96;  8:45  am) 

BILUNG  CODE  e717-01-M 


[Docket  No.  CP96-13&-000] 


NorAm  GasTransm^ssi 
Notice  of  Request  u 
Authorization 


company 


lanuary  23.  1996. 

Take  notice  that  on  Januarj'  16.  1996, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 


'See  73  FERC  1 62.180  (1995). 


Texas  77002,  filed  a  request  with  the 
Commission  in  Docket  No.  CP96-136- 
000  pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  to  construct  and  operate  certain 
facilities  in  Logan  County,  Arkansas, 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP82-384-000  and  CP82- 
284-O01,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

NCr  proposes  to  construct  and 
operate  a  2-inch  tap  and  1-inch  first-cut 
regulator  on  NGT.'s  Line  BT-14  in 
Section  29,Township  8  North,  Range  25 
West,  Logan  County,  Arkansas.  NGT 
states  that  the  gas  would  be  delivered  to 
ARKLA,  a  distribution  division  of 
NorAm  Energy  Crop.  (AKRLA).  NGT 
further  states  that  the  volumes  to  be 
delivered  to  this  meter  station  would  be 
approximately  600  MMBtu  annually 
and  2.5  MMBtu  on  a  peak  day.  The 
estimated  cost  of  construction  of  the  tap 
and  first-cut  regulator  would  be  $2,700, 
which  would  be  reimbursed  by  ARKLA. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  96-1486  Filed  1-26-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  RP94-149-000  and  RP94-145- 
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Pacific  Gas  Transmission;  Notice  of 
Ipforrra  Sertlement  Conference 

januar>  23.  1996. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday  and 
Wednesday.  January  30-31,  1996,  at 
10:00  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 


Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Betsy  R.  Carr  at  (202)  208-1240 
or  Russell  B.  Mamone  at  (202)  208- 
0740. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-1529  Filed  1-26-96;  8:45ani] 
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Western  Area  Power  Administration 

Proposed  Power  Allocation 
Procedures  and  Call  for  Applications, 
Post-2000  Resource  Pool — Pick-Sloan 
Missouri  Basin  Program,  Eastern 
Division 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  Proposed  Allocation 
Procedures  and  Call  for  Applications. 

SUMMARY:  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy,  is  publishing  this 
notice  of  proposed  procedures  to 
implement  Subpart  C — Power  Marketing 
Initiative  of  the  Energy  Planning  and 
Management  Program  Final  Rule,  10 
CFR  part  905,  published  at  60  FR  54151. 
The  Energy  Planning  and  Management 
Program  (Program),  which  was 
developed  in  part  to  implement  section 
114  of  the  Energy  Policy  Act  of  1992, 
became  effective  on  November  20,  1995. 
Subpart  C  of  the  Program  provides  for 
the  establishment  of  project-specific 
resource  pools  and  the  allocation  of 
power  from  these  pools  to  new 
preference  customers.  These  proposed 
procedures,  in  conjunction  with  the 
Eastern  Division,  Pick-Sloan  Missouri 
Basin  Program  Final  Post-1985 
Marketing  Plan  (Post-1985  Marketing 
Plan)  (45  FR  71860)  will  establish  the 
framework  for  allocating  power  from  the 
resource  pool  to  be  established  for  the 
Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  (PSMBP-ED). 
DATES:  The  comment  period  on  the 
proposed  procedures  will  begin  with  the 
publication  of  this  notice  in  the  Federal 
Register  and  will  end  March  4, 1996.  To 
be  assured  of  consideration,  all  written 
comments  must  be  received  by  the  end 
of  the  comment  period.  Western  will 
hold  public  information  forums  and 
public  comment  forums  on  the 
proposed  procedures  on  February  14, 
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15.  and  16.  1996  at  the  following 

locations  and  times: 

February  14,  1996.  Hilton  Sioux  Hotel. 

707  Fourth  St..  Sioux  City.  Iowa. 

Information  forum — 1  p.m.  (not  to 

exceed  2  hours).  Comment  forum — 

immediately  following  the 

information  forum 
February  1.5.  1996.  Best  Western 

Doublewood  Inn,  3.133  13th  Avenue 

South,  Fargo,  North  Dakota. 

Information  forum — 1  p.m.  (not  to 

exceed  2  hours).  Comment  fonim — 

immediately  following  the 

information  forum 
February  16.  1996.  Holiday  Inn.  1902 

LaCross  Street.  Rapid  City.  South 

Dakota.  Information  forum — 9  a.m. 

(not  to  exceed  2  hours).  Comment 

forum — immediately  following  the 

information  forum 
AOOBESSES:  All  written  comments 
regarding  these  proposed  procedures 
should  be  directed  to  the  following 
address:  Mr.  Joel  K.  Bladow.  Acting 
Regional  Manager,  Upper  Great  Plains 
Customer  Service  Region,  Western  Area 
Power  Administration,  P.O.  Box  35800, 
Billings,  MT  59107-5800. 

All  documentation  developed  or 
retained  by  Western  for  the  purpose  of 
developing  these  procedures  will  be 
available  for  inspection  and  copying  at 
the  Upper  Great  Plains  Customer 
Service  Region  located  at  the  above 
address 

FO«  FURTHER  INFORMATION  COWTACT: 
Robert  J.  Harris,  Assistant  Area  Manager 
for  Engineering  and  Marketing,  Upper 
Great  Plains  Customer  Service  Region, 
Western  Area  Power  Administration. 
P.O.  Box  35800.  Billings.  MT  59107- 
5800,  (406)  247-7394. 

After  all  public  comments  have  been 
thoroughly  considered.  Western  will 
prepare  and  publish  the  Final  Post  2000 
Resource  Pool  Allocation  Procedures  in 
the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  On 
October  20,  1995,  Western  published 
the  Final  Rule  for  the  Program.  The  rule 
became  effective  on  November  20,  1995. 
The  goal  of  the  Program  is  to  require 
planning  and  efficient  electric  energy 
use  by  Western's  long-term  firm  power 
customers  and  to  extend  Western's  firm 
power  resource  commitments.  One 
aspect  of  the  Program  is  the 
establishment  of  project-specific  power 
resource  pools  when  existing  resource 
commitments  expire  and  the  allocation 
of  power  from  these  pools  to  new 
preference  customers. 

Existing  resource  commitments  for 
tbe  PSMBP-ED  expire  on  December  31 . 
2000.  In  accordance  with  the  Program, 
96  percent  (96%)  of  the  firm  power 
resources  determined  to  be  available  at 


that  time  will  be  extended  to  existing 
customers.  The  remaining  4  perf;ent 
(4%)  will  be  placed  in  a  resource  pool 
from  which  power  allocations  to  new 
customers  will  be  made  in  accordance 
with  these  procedures  and  the  Post-1985 
Marketing  Plan. 

The  Proposed  Post-2000  Resource  Pool 
Allocation  Procedures 

These  proposed  procedures  for  the 
PSMBP-ED  address  (1)  eligibility 
criteria;  (2)  how  Western  plans  to 
allocate  the  pool  resources  to  new 
customers  as  provided  for  in  the 
Program;  and  (3)  the  terms  and 
conditions  under  which  Western  will 
sell  the  power  allot:ated. 

I.  Amount  of  Pool  Resources 

Western  proposes  to  allocate  4 
percent  (4%)  of  the  PSMBP-ED  long- 
term  firm  hydroelectric  resource 
available  as  of  January  1,  2001  as  firm 
power  (firm  power)  as  provided  for  by 
the  Program.  Firm  power  means 
capacity  and  associated  energy  allocated 
by  Western  and  subject  to  the  terms  and 
conditions  specified  in  the  Western 
electric  service  contract. 

II.  General  Eligibility  Criteria 

Western  proposes  to  apply  the 
following  general  eligibility  criteria  to 
applicants  seeking  an  allocation  of  firm 
power  under  the  proposed  Post-2000 
Resource  Pool  Allocation  Procedures. 

A.  Qualified  utility  applicants  and 
qualified  Native  American  applicants 
must  be  preference  entities  in 
accordance  with  section  9(c)  of  the 
Reclamation  Project  Act  of  1939,  43 
U.S.C.  485h(c).  as  amended  and 
supplemented. 

B.  Qualified  utility  applicants  and 
qualified  Native  American  applicants 
must  be  located  within  the  currently 
established  PSMBP-ED  marketing  area. 

C.  Qualified  utility  applicants  must 
not  be  currently  receiving  benefits, 
directly  or  indirectly,  from  a  current 
PSMBP-ED  firm  power  allocation. 
Qualified  Native  American  applicants 
are  not  subject  to  this  requirement. 

D.  Qualified  utility  applicants  must  be 
able  to  use  the  firm  power  directly  or  be 
able  to  sell  it  directly  to  retail 
customers. 

E.  Qualified  utility  applicants  must 
have  utility  status  by  Ctecember  31, 
1996.  Utility  status  means  that  the  entity 
has  responsibility  to  meet  load  growth, 
has  a  distribution  system,  and  is  ready, 
willing,  and  able  to  purchase  Federal 
power  from  Western  on  a  wholesale 
basis. 

F.  Qualified  Native  American 
applicants  must  be  a  Native  American 
tribe  as  defined  in  the  Indian  Self 


Determination  Act  of  1975,  25  U.S.C 
450b,  as  amended. 

III.  General  Allocation  Criteria 

Western  proposes  to  apply  the 
following  general  allocation  criteria  to 
applicants  seeking  an  allocation  of  firm 
power  under  the  proposed  Post  2000 
Resource  Pool  Allocation  Procedures. 

A.  Allocations  of  firm  power  will  be 
made  in  amounts  as  determined  solely 
by  Western  in  exercise  of  its  discretion 
under  Reclamation  I.,aw. 

B.  An  allottee  will  have  the  right  to 
purchase  such  firm  power  only  upon 
the  execution  of  an  electric  service 
contract  between  Western  and  the 
allottee,  and  satisfaction  of  all 
conditions  in  that  contract. 

C.  Firm  power  allocated  under  these 
procedures  wilWhe  available  only  to  new 
preference  customers  in  the  existing 
PSMBP— ED  marketing  area.  This 
marketing  area  includes  Montana  (east 
of  the  Continental  Divide),  North 
Dakota,  South  Dakota,  and  specific  areas 
in  western  Iowa,  western  Minnesota  and 
eastern  Nebraska.  The  marketing  area  of 
the  PSMBP— ED  is  Montana  east  of  the 
Continental  Divide,  all  of  North  and 
South  Dakota.  Nebraska  east  of  the  101° 
meridian,  Iowa  west  of  the  94  Vz" 
meridian,  and  Minnesota  west  of  a  line 
on  the  94Vz°  meridian  from  the  southern 
boundary  of  the  state  to  the  46°  parallel 
and  thence  northwesterly  to  the 
northern  boundary  of  the  state  at  the 
96'/2°  meridian. 

D.  Allocations  made  to  Native 
American  tribes  will  be  based  on 
estimated  load  developed  by  the  Native 
American  Tribes.  Inconsistent  estimates 
will  be  adjusted  by  Western  during  the 
allocation  process.  Western  is  willing  to 
consult  with  the  Tribes  to  develop  load 
estimating  methods  assuring  consistent 
Native  American  load  estimates  across 
the  region. 

E.  Allocations  made  to  utility 
customers  will  be  based  on  the  loads 
experienced  in  the  1994  summer  season 
and  the  1994-95  winter  season.  Western 
will  use  Mid-Continent  Area  Power  Pool 
data  trends  to  adjust  this  data  in  order 
to  apply  Post-1985  Marketing  Plan 
criteria. 

F.  Energy  provided  with  firm  power 
will  be  based  upon  the  customer's 
monthly  system  load  factor. 

G.  Any  electric  service  contract 
offered  to  a  new  customer  shall  be 
executed  by  the  customer  within  six  (6) 
months  of  a  contract  offer  by  Western, 
unless  otherwise  agreed  to  in  writing  by 
Western. 

H.  The  initial  resource  pool  will  be 
dissolved  subsequent  to  the  closing  date 
for  executing  firm  power  contracts.  Firm 
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power  not  under  contract  will  be  used 
as  determined  by  Western. 

I.  The  minimum  allocation  shall  be 
100  kilowatts  (kW). 

J.  The  maximum  allocation  for  utility 
customers  shall  be  5,000  kilowatts  (kW). 

K.  Contract  rates  of  delivery  shall  be 
subject  to  adjustment  in  the  future  as 
provided  for  in  the  Program. 

L.  If  unanticipated  obstacles  to  the 
delivery  of  hydropower  benefits  to 
Native  American  tribes  arise.  Western 
retains  the  right  to  provide  the 
economic  benefits  of  its  resources 
directly  to  the  tribes. 

rV.  General  Contract  Principles 

Western  proposes  to  apply  the 
following  general  contract  principles  to 
all  applicants  receiving  an  allocation  of 
firm  power  under  the  proposed  Post 
2000  Resource  Pool  Allocation 
Procedures. 

A.  Western  shall  reserve  the  right  to 
reduce  a  customer's  summer  season 
contract  rate  of  delivery  by  up  to  5 
percent  (5.0%)  for  new  project  pumping 
requirements,  by  giving  a  minimum  of 
five  (5)  years'  written  notice  in  advance 
of  such  action. 

B.  Western,  at  its  discretion  and  sole 
determination,  shall  reserve  the  right  to 
adjust  the  contract  rate  of  delivery  on 
five  (5)  years'  notice  in  response  to 
changes  in  hydrology  and  river 
operations.  Any  such  adjustments  shall 
only  take  place  after  public  process. 

C.  Western  shall  assist  the  allottee  in 
obtaining  third-party  transmission 
arrangements  for  delivery  of  firm  power 
allocated  under  these  proposed 
procedures  to  new  customers; 
nonetheless,  each  allottee  is  ultimately 
responsible  for  obtaining  its  own 
delivery  arrangements. 

D.  Contracts  entered  into  under  the 
proposed  Post  2000  Resource  Pool 
Allocation  Procedures  shall  provide  for 
Western  to  furnish  firm  electric  service 
effective  from  January  1,  2001,  through 
December  31,  2020. 

E.  The  contracts  entered  into  as  a 
result  of  the  proposed  procedures  shall 
incorporate  Western's  standard 
provisions  for  power  sales  contracts, 
integrated  resource  planning,  and  the 
general  power  contract  provisions. 

V.  Applications  for  Firm  Power 

Western  requests  all  applications  be 
submitted  in  writing  to  the  Regional 
Manager.  Upper  Great  Plains  Customer 
Service  Region,  for  an  allocation  of  firm 
power  under  these  procedures. 
Applications  must  be  made  only  via 
certified,  return  receipt  requested  U.S. 
mail.  No  other  means  of  submitting 
applications  will  be  accepted.  The 
applications  must  be  received  in 


Western's  Upper  Great  Plains  Customer 
Service  Region  at  P.O.  Box  35800, 
Billings,  Montana  59107-5800,  no  later 
than  the  close  of  business  on  March  4, 
1996. 

A.  Letter  of  Interest  and  Applicant 
Profile  Data  (APD) 

Each  applicant  must  submit  to  the 
Regional  Manager,  Upper  Great  Plains 
Customer  Service  Region,  a  Letter  of 
Interest  in  receiving  firm  power  and  the 
appropriate  APD  as  outlined  below. 

B.  Applicant  Profile  Data 

The  content  and  format  of  the  APD 
are  outlined  below.  The  information 
should  be  submitted  in  the  sequence 
listed.  The  applicant  must  provide  all 
requested  information  or  the  most 
reasonable  available  estimate.  The 
applicant  should  note  any  requested 
information  that  is  not  applicable.  The 
APD  must  be  typed  and  two  copies 
submitted  by  certified  or  return  receipt 
requested  mail  to  Western's  Upper  Great 
Plains  Customer  Service  Region  by  the 
date  specified  above.  The  burden  of 
ensuring  consistency  of  the  content  of 
both  copies  rests  with  the  applicant. 
Western  is  not  responsible  for  errors  in 
data  or  missing  pages.  All  items  of 
information  in  the  APD  should  be 
answered  as  if  prepared  by  the 
organization  seeking  the  allocation. 

1.  The  APD  shall  consist  of  the 
following: 

a.  Applicant: 

i.  Applicant's  name  and  address. 

ii.  Person(s)  representing  applicant: 
Please  provide  the  name,  address,  title, 
and  telephone  number  of  such 
person(s). 

iii.  Type  of  organization:  For  example, 
municipality,  rural  electric  cooperative. 
Native  American  tribe,  state  agency. 
Federal  agency.  Please  provide  a  brief 
description  of  the  organization  that  will 
interact  with  Western  on  contract  and 
billing  matters  and  whether  the 
organization  owns  and  operates  its  own 
electric  utility  system. 

iv.  Applicable  law  under  which 
organization  was  established. 

b.  Loads: 

i.  Utility  Customers: 

(1)  Number  and  type  of  customers 
served;  i.e.,  residential,  commercial, 
industry,  military  base,  agricuftural. 

(2)  The  actual  monthly  maximum 
demand  in  (kilowatts)  and  energy  use 
(in  kilowatt-hours)  experienced  in  the 
1994  summer  season  (May  1994  through 
October  1994)  and  the  1994-95  winter 
season  (November  1994  through  April 
1995). 

ii.  Native  American  Tribes: 
(1)  Estimated  maximum  demand  in 
kilowatts  with  a  description  of  the 


method  and  basis  for  this  estimated 
demand. 

c.  Resources: 

i.  A  list  of  current  power  supplies, 
including  the  applicant's  own 
generation  and  purchases  from  others. 
For  each  supply,  provide  capacity  tmd 
location. 

ii.  Status  of  power  supply  contracts, 
including  a  contract  termination  date. 
Indicate  whether  power  supply  is  on  a 
firm  basis  or  some  other  type  of 
arrangement. 

d.  Transmission: 

i.  Points  of  delivery:  Provide  the 
preferred  point(s)  of  delivery  on 
Western's  system  or  a  third-party's 
system  and  the  required  service  voltage. 

ii.  Transmission  arrangements: 
Describe  the  transmission  arrangements 
necessary  to  deliver  firm  power  to  the 
requested  points  of  delivery. 

e.  Other  Information: 

The  applicant  may  provide  any  other 
information  pertinent  to  receiving  an 
allocation. 

f.  Signature: 

The  signature  and  title  of  an 
appropriate  official  who  is  able  to  attest 
to  the  validity  of  the  APD  and  who  is 
authorized  to  submit  the  request  for 
allocation. 

C.  Western 's  Consideration  of 
Applications 

1.  When  the  APD  is  received  by 
Western.  Western  will  verify  that  the 
general  eligibility  criteria  set  forth  in 
section  II  has  been  met,  and  that  all 
items  requested  in  the  APD  have  been 
provided. 

a.  Western  will  request  in  writing 
additional  information  from  any 
applicant  whose  APD  is  determined  to 
be  deficient.  The  applicant  shall  have  15 
days  from  the  date  on  Western's  letter 
of  request  to  provide  the  information. 

b.  If  Western  determines  that  the 
applicant  does  not  meet  the  general 
eligibility  criteria.  Western  will  send  a 
letter  explaining  why  the  applicant  did 
not  qualify. 

c.  If  the  applicant  has  met  the 
eligibility  criteria.  Western  will 
determine  the  amount  of  firm  power  to 
be  allocated  pursuant  to  the  general 
allocation  criteria  set  forth  in  section  III. 
Western  will  send  a  draft  contract  to  the 
applicant  for  review  which  identifies 
the  terms  and  conditions  of  the  offer 
and  the  amount  of  firm  power  allocated 
to  the  applicant. 

2.  All  firm  power  shall  be  allocated 
according  to  the  procedures  in  the 
general  allocation  criteria  set  forth  in 
section  III. 

3.  Western  reserves  the  right  to 
determine  the  amount  of  firm  power  to 
allocate  to  an  applicant,  as  justified  by 
the  applicant  in  its  APD. 
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VI.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq..  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed 
regulation  is  likely  to  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities.  Western  has 
determined  that  (1)  this  rulemaking 
relates  to  services  offered  by  Western, 
and,  therefore,  is  not  a  rule  within  the 
purview  of  the  Act,  and  (2)  the  impacts 
of  an  allocation  from  Western  would  not 
cause  an  adverse  economic  impact  on  a 
substantial  number  of  such  entities.  The 
requirements  of  this  Act  can  be  waived 
if  the  head  of  the  agency  certifies  that 
the  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  By 
his  execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 

VII.  Review  Under  the  Paperwork 
Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520,  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  collection  of 
customer  information  in  this  rule,  under 
control  number  1910-1200. 

VIII.  Review  I'nder  the  National 
Environmental  Policy  Act 

Western  has  completed  an 
environmental  impaci  statement  on  the 
Program,  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  Record  of  Decision  was 
published  in  the  Federal  Register  on 
October  12,  1995  (60  FR  53181). 
Western's  NEPA  review  will  assure  all 
environmental  effects  related  to  these 
procedures  have  been  analyzed. 

DC.  Determination  Under  Executive 
Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735,  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Issued  in  Golden.  Coloratlc.  January  19, 
1996. 

}M.  Shafer, 
Administrator. 
|FR  Doc.  96-1394  Filed  1-26-96;  8:45  ami 
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AGENCY 
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Ager>cy  Information  Collection 
Activities  Under  OMB  Review; 
M«asures  of  Success  for  Compliance 
Assistance  Reporting  Form 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  None. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICRj 
Measures  of  Success  for  Compliance 
Assistance  Reporting  Form  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  202-260- 
2740,  and  refer  to  EPA  ICR.  No.  1758.02. 
SUPPt-EMENTARY  INFORMATION: 

Title:  Measures  of  Succ~ess  for 
Compliance  Assistance  Reporting  Form. 
(OMB  Control  No.  XXXX-XXXX:  EPA 
ICR  No.  1758.02)  This  is  a  new 
collection..; 

/Abstract.  This  will  be  a  voluntary 
collection  of  program  information  on 
the  accomplishments  of  state  and 
regional  compliance  assistance 
programs.  The  information  will  be 
collected  so  that  EPA  cavx  better 
understand  the  effectiveness  of 
compliance  assistance  programs  vis  a 
vis  enforcement  programs  and  so  that 
success  stories  can  be  shared  between 
state  programs.  This  is  a  voluntary 
information  collection  request.  This 
information  will  be  used  by  EPA's 
Office  of  Enforcement  and  Compliance 
Assurance  (OECA)  in  order  to  evaluate 
the  effectiveness  of  regional  and  state 
compliance  assistance  programs  as  a 
supplementary  tool  to  traditional 
enforcement  methods.  EPA  regions  and 
state  programs  will  also  use  the 
information  to  learn  about  other 
compliance  assistance  programs.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  infonnation  unless  if 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 


this  collection  of  information  was 
published  on  November  7,  1995.  FR 
56,148. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  for  states 
is  estimated  to  average  2  hours  per 
response  and  for  third-party 
respondents  it  will  average  1  hour  per  • 
response.  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
^nd  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infonnation.  No  person  is 
required  to  respond  to  a  collection  of 
infonnation  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  displayed  in  40  CFR  Part 
9. 
Respondents/Affected  Entities:  state  and 

small  businesses 
Estimated  No.  of  Respondents:  3,286 
Estimated  Total  Annual  Burden  of 

Respondents:  5,830 
Frequency  of  Collection:  Annually 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  1758.02  and  OMB  Control 
No.  XXXX-XXXX  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136)  401  M  Street,  SW., 

Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  St,  NW.,  Washington, 

DC  20503. 

Dated:  January  11, 1996. 
loseph  Retzer, 

Regulatory  Information  Division. 
jFR  Doc.  96-1556  Filed  1-26-96;  8:45  ami 
BILLINQ  CODE  66«O-60-M 


(FRL-5409-21 

Acid  Rain  Program:  Notice  of  Final 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  permits. 


UMI 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  approving  5- 
year  Phase  I  Acid  Rain  permits  or 
permit  modifications  including  sulfur 
dioxide  (SO2)  and/or  nitrogen  oxides 
(NOx)  compliance  plans  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  parts  72  and  76),  for  the 
following  21  utility  plants:  E  C  Gaston, 
Gadsden,  Gorgas,  and  J.H.  Miller  in 
Alabama;  Big  Bend,  Crist,  Jack  Watson, 
Lansing  Smith,  Scholz,  and  Victor  J. 
Daniel  in  Florida;  Arkwright,  Harllee 
Branch,  Mcintosh,  Mitchell,  Port 
Wentworth,  and  Scherer  in  Georgia; 
Dunkirk  and  Roseton  in  New  York;  and 
Harrison,  Rivesville,  and  Willow  Island 
in  West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  listed  in  this 
notice:  for  plants  in  Alabama,  Florida, 
and  Georgia,  call  Scott  Davis,  (404)  347- 
5014;  for  plants  in  New  York,  call  Gerry 
DeGaetano,  (212)  637-4020;  and  for 
plants  in  West  Virginia,  call  Linda 
Miller,  (215)  597-7547. 

Dated:  January  23, 1996. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

(FR  Doc.  96-1547  Filed  1-26-96;  8:45  am] 
BtLUNG  cooE  aeao-60-p 


[FRL-6409-31 

Clean  Air  Ac;.  Ac^a  Ra.n  Provisions 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  the  1996  EPA  SO2 

Allowance  Auctions. 

SUMMARY:  Pursuant  to  Title  IV  of  the 
Clean  Air  Act  and  40  CFR  Part  73,  the 
EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulfur 
dioxide  (SO2),  a  precursor  of  acid  rain. 
The  centerpiece  of  the  SO2  control 
program  is  the  allocation  of  transferable 
allowances,  or  authorizations  to  emit 
SO2,  which  are  distributed  in  limited 
quantities  for  existing  utility  units  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
SO2  emissions.  These  allowances  may 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  may 
govern  their  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effective  sharing  of  the  emissions 
control  burden.  In  addition,  EPA  is 
directed  under  Section  416  of  the  Act  to 
conduct  annual  sales  and  auctions  of  a 
small  portion  of  allowances  (2.8%) 


withheld  from  the  total  allowances 
allocated  to  utilities  each  year.  Sales 
and  auctions  are  expected  to  stimulate 
and  support  such  a  market  in 
allowances  and  to  provide  a  public 
source  of  allowances,  particularly  to 
new  units  for  which  no  allowances  are 
allocated.  Today,  the  Acid  Rain  Division 
is  giving  notice  of  the  fourth  annual  SO2 
allowance  auctions.  The  regulations 
governing  the  auctions  and  sales  were 
promulgated  on  December  17,  1991  (40 
CFR  Part  73,  Subpart  E). 

EPA  has  delegated  the  administration 
of  the  EPA  allowance  auctions  to  the 
Chicago  Board  of  Trade  (CBOT).  The 
auctions  will  be  conducted  under  the 
regulations  cited  above.  Anyone  can 
participate  in  the  EPA  auctions  and 
bidders  are  not  restricted  as  to  the 
quantity  or  price  of  their  bid. 
Allowances  sold  at  the  auctions  will  be 
sold  to  the  highest  bidder  until  no 
allowances  remain.  The  1996  auctions 
will  consist  of  one  "spot"  auction  and 
two  "advance"  auctions.  Allowances 
sold  in  the  spot  auction  are  useable  for 
compliance  beginning  in  1996. 
Allowances  sold  in  the  6-year  advance 
auction  are  useable  for  compliance 
beginning  in  2002;  allowances  sold  in 
the  7-year  advance  auction  are  useable 
for  compliance  beginning  in  2003. 
25,000  allowances — the  unsold 
allowances  from  the  1995  direct  sale — 
vinll  be  sold  in  the  6-year  advance 
auction,  150,000  allowances  will  be  sold 
in  the  spot  auction  and  100,000 
allowances  will  be  sold  in  the  7-year 
advance  auction.  Bid  Forms  for  the  1996 
auctions  must  be  received  by  the  CBOT 
by  the  close  of  business  on  March  19, 
1996,  The  auctions  themselves  will  be 
conducted  on  March  25,  1996,  with  the 
results  announced  the  next  day. 

All  bids  in  previous  auctions  were 
required  to  be  in  whole  dollars. 
Beginning  with  the  March  1996 
ayctions,  bids  will  be  accepted  in 
increments  of  $0.01. 

CBOT  will  also  sell  in  the  1996 
auctions  any  spot,  6-year  advance,  or  7- 
year  advance  allowances  that  are  offered 
by  others  holding  allowances  in  EPA's 
Allowance  Tracking  System.  However, 
offered  allowances  will  be  sold  after  the 
allowances  that  were  withheld  from  the 
utilities,  so  offered  allowances  will 
consequently  be  sold  at  a  lower  price 
than  the  withheld  allowances.  Owners 
of  offered  allowances  may  set  a 
minimum  price  for  their  allowances. 
However,  under  40  CFR  §  73.70,  such 
offered  allowances  must  have  a 
minimum  price  in  whole  dollars.  To 
offer  allowances  in  the  EPA  auctions, 
owners  of  allowances  must  submit  a 
SO2  Allowance  Offer  Form  to  EPA  by 
the  close  of  business  on  March  1,  1996. 


The  auction  and  sale  regulations  require 
that  offer  forms  be  received  by  EPA  no 
later  than  15  business  days  prior  to  the 
date  of  the  auctions. 

addresses: 

U.S.  EPA  Acid  Rain  Division  (6204J), 
Attn:  Auctions  and  Sales,  401  M  St., 
S.W.,  Washington,  DC  20460, 

Chicago  Board  of  Trade,  Attn:  EPA 
Auctions,  141  W.  Jackson  Blvd.,  Suite 
2240,  Chicago.  IL  60604. 

Forms  needed  to  participate  in  the 
EPA  auctions  are  available  from  the 
Acid  Rain  Division.  To  obtain  forms, 
call  the  Acid  Rain  Hotline  at  (202)  233- 
9620. 

FOR  FURTHER  INFORMATION:  Information 
on  bidding  in  the  1996  EPA  auctions 
can  be  found  in  the  brochure  "How  to 
Bid  in  the  EPA  SO2  Allowance 
Auctions.  Fourth  Annual  Auctions — 
March  25,  1996;"  general  information 
on  the  EPA  auctions  can  be  found  in  the 
"Acid  Rain  Program  Allowance 
Auctions  and  Direct  Sales"  fact  sheet. 
These  publications  can  be  obtained  by 
calling  the  Acid  Rain  Hotline,  by 
writing  to  EPA  at  the  address  listed 
above,  or  by  accessing  the  Acid  Rain 
Program  home  page  on  the  Internet  at 
http://www.epa.gov/docs/acidrain/ 
ardhome.html  where  additional 
information  on  the  Acid  Rain  Program 
is  also  available. 

Dated:  January  19, 1996. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division. 

(FR  Doc.  96-1548  Filed  1-26-96;  8:45  am] 
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[FRL-6408-4] 

Notice  of  Rechartering  of  the  Local 
Govemment  Advisory  Committee 

The  Environmental  Protection 
Agency's  (EPA)  Local  Govemment 
Advisory  Committee  (LGAC)  has  been 
rechartered  through  December  31,  1997, 
as  a  necessary  committee  which  is  in 
the  public  interest,  and  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA).  The 
purpose  of  the  LGAC  is  to  provide 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  regarding  how  to 
achieve  more  effective  and  efficient 
implementation  of  Federal 
environmental  programs  by  local 
governments.  The  Committee 
membership  is  balanced  with 
representation  from  Local  and  State 
government  officials.  Congressional 
staff,  environmental  interest  groups,  and 
labor  unions. 


1822 
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Dated:  January  22.  1996. 
ShsUey  H.  Mfltxeabaiun, 

Associate  Administiator,  Office  of  Regional 
Operations  and  State/Local  Relations. 
(FR  Doc.  96-1551  Filed  1-26-96;  8:45  ami 
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fF«L-540«-2J 

p'jDiit   ^'T-'  ^upD^y  SL.pervislon 
Proqrar"   Pr,,qrar^  ^<^'"visioo  tor  the 

Stages  :'  i-Kans-is.  Louisiana,  New 

Meiico   ORianu.'Md  and  Texas 

AGEN^y:  Environmental  Protection 

Agency. 

AcnoN:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  States  of  Arkansas.  Louisiana,  New 
Mexico,  Oklahoma  and  Texas  are 
revising  their  approved  State  Public 
Water  Supply  Supervision  Primacy 
Program.  These  States  have  adopted 
drinking  water  regulations  for  Lead  and 
Copper,  and  National  Primary  Drinking 
Water  Regulation  Implementation 
promulgated  by  EPA  on  June  7,  1991  (56 
FR  26460).  EPA  has  determined  that 
these  State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
February  28,  1996  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  February  28, 1996,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  February  28,  1996. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  9:00 


a.m.  and  3:30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Arkansas  Department  of  Health, 

Engineering  Division.  4815  West 

Markham  Street.  Little  Rock,  AR 

72205 
Louisiana  Department  of  Health  and 

Hospitals,  Office  of  Public  Health — 

Engineering,  325  Loyola  Avenue,  New 

Orleans,  LA  70112 
New  Mexico  Environment  Department, 

Drinking  Water  Bureau,  525  Camino 

de  los  Marquez,  Suite  4,  Santa  Fe,  NM 

87502 
Oklahoma  Department  of  Environmental 

Quality.  Water  Qualify  Division.  1000 

N.E.  10th  Street.  Oklahoma  City.  OK 

73117 
Texas  Natural  Resource  Conservation 

Commission.  Water  Utilities  Division. 

12015  Park  35  Circle.  BIdg  F.  Suite 

3202.  Austin.  TX  78753 
Regional  Administrator.  Environmental 

Protection  Agency.  Region  6,  1445 

Ross  Avenue.  Dallas.  Texas  75202- 

2733. 
FOA  FURTHER  MFORMATION  CONTACT: 
Oscar  Cabra  Jr..  P.E..  Chief.  EPA.  Region 
6.  Source  Water  Protection  Branch,  at 
the  Dallas  address  given  above; 
telephone  (214)  665-7150. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act.  as 
amended,  (1986)  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Dated:  December  14. 1995. 
A.  Stanley  M«iburg, 
Acting  Regional  Adtftinistrator. 
(FR  Doc.  96-1552  Filed  1-26-96;  8:45  am] 
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Access  to  Confidential  Business 
Information  by  Contractors;  Extension 
of  Contracts  and  Access  to 
Confidential  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Due  to  the  lack  of  authorized 
funding  (i.e.  a  Fiscal  Year  1996 
Appropriations  Bill  or  Continuing 
Resolution)  and  the  resultant  furlough 
of  EPA  employees,  EPA  is  extending  the 
contracts  and  access  to  conHdential 
business  information  of  four  state 
agencies  serving  as  contractors  to  EPA, 
the  State  of  New  York  Department  of 
Environmental  Conservation  (Contract 
Number  68-W5-0040),  Illinois 
Environmental  Protection  Agency 
(Contract  Number  68-W5-0039),  Georgia 
Department  of  Natural  Resources 
(Contract  Number  68-W5-0038),  and 
Wisconsin  Department  of  Natural 


Resources  (Contract  Number  68- W5- 
0037). 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-545,  401  M  St.,  SW., 
Washington,  EXZ  20460,  (202)  554-1404. 
TDD:  (202)  554-0551,  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the  fall 
of  1995,  the  State  of  New  York 
Department  of  Environmental 
Conservation  (Contract  Number  68-W5- 
0040),  Illinois  Environmental  Protection 
Agency  (Contract  Number  68-W5-0039), 
Georgia  Department  of  Natural 
Resources  (Contract  Number  68-W5- 
0038),  and  Wisconsin  Department  of 
Natural  Resources  (Contract  Number  68- 
W5-0037),  each  were  retained  as  EPA 
contractors  to  review  information 
directed  to  EPA  under  the  authority  of 
the  Toxic  Substances  Control  Act 
(TSCA).  including  confidential  business 
information  (CBI).  The  purpose  of  the 
contracts  is  to  have  the  states  determine 
the  value  of  TSCA  derived  information 
to  their  respective  toxics  programs.  By 
the  terms  of  the  contracts,  access  to 
TSCA  CBI  could  be  as  long  as  120  days 
after  the  date  of  contract 
commencement . 

As  a  result  of  the  furlough  of  EPA 
personnel  and  the  closure  of  the  Federal 
government  for  significant  portions  of 
the  contract  period,  the  state  contractors 
were  not  able  to  access  data  or  secure 
necessary  Agency  personnel  assistance 
so  as  to  adequately  perform  the 
contracts. 

For  this  reason,  the  Agency  has 
determined  that  access  to  TSCA  CBI 
should  be  extended  another  60  days,  to 
insure  that  the  state  contractors  have 
sufficient  time  to  address  the  issue  of 
the  utility  of  TSCA  data  to  state 
programs.  Additional  information  may 
be  secured  from  Scott  Sherlock,  the  EPA 
staffer  assigned  to  this  project,  at 
telephone  number  (202)  260-1536;  e- 
mail:  sherlock.scott@epamail.epa.gov. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  businesss  information. 

Dated:  lanuary  23, 1996. 
Linda  A.  Travws, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  96-1539  Filed  1-26-96;  8:45  am] 
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rFRL-5405-81 

Notice  o!  Proposed  Administrative 
Cos!  Recovery  Aqreement  Under 
Section  122(hl(1)  o'  the 
Comprehensive  Environmental 
Pesponse   Compensation,  and  Liability 
ic'   Regarding  ihe  GE  Moreau  Site. 
Morea^..  New  York 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  agreement  and 

opportunity  for  public  comment. 

SiJMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  U.S.  Environmental 
Protection  Agency  ("EPA")  Region  II 
announces  a  proposed  administrative 
settlement  pursuant  to  Section  122(h)(1) 
of  CERCLA,  42  U.S.C.  9622(h)(1), 
relating  to  the  GE/Moreau  Site  (the 
"Site"),  Moreau,  Saratoga  County,  New 
York.  This  Site  is  on  the  National 
Priorities  List  established  pursuant  to 
Section  105(a)  of  CERCLA.  This  notice 
is  being  published  to  inform  the  public 
of  the  proposed  settlement  and  of  the 
opportunity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Cost  Recovery 
Agreement  ("Agreement"),  is  being 
entered  into  by  EPA  and  the  General 
Electric  Company  (the  "Respondent"). 
Under  the  Agreement,  the  Respondent 
shall  pay  EPA  the  sum  of  $600,000  in 
reimbursement  of  past  response  costs 
incurred  by  EPA  with  respect  to  the 
Site. 

DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  for  a  period  of  thirty  days 
from  the  date  of  publication  of  this 
notice 

ADDRESSES:  Comments  should  referenct 
the  GE/Moreau  Superfund  Site  and  EPA 
Index  No.  II-CERCLA-95-0205. 
Comments  and  any  requests  for  further 
information,  including  requests  for  a 
copy  of  the  Agreement,  should  be  sent 
to:  Paul  Simon,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor,  New 
York.  New  York  10007-1866. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Simon  at  telephone:  (212)  637- 
3172. 

Dated:  December  1,  1996. 
William  ].  Muszynski, 

Acting  Regional  Administrator. 

|FR  Doc.  96-1555  Filed  1-26-96;  8:45  am) 
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[FRL-5409-1] 

Proposed  Settlement   v,  ii  " 
Enterprises  Site 

AGENCV:  Environmental  Protection 

XufMicy. 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
J  &  A  Enterprises  Site  (Site)  located  in 
Huntsville,  Alabama,  with  Ms.  Addie 
Atkinson,  owner/operator  of  the  Site,  J 
&  A  Enterprises  Leasing,  and  J  &  A 
Finishing  Corporation,  Inc.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  Waste  Programs  Branch, 
Waste  Management  Division,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30365;  (404)  347-5059  ext.  6169. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication. 

Dated:  January  17,  1996. 
Richard  D.  Green, 

Acting  Director,  Waste  Management  Division. 
IFR  Doc.  96-1549  Filed  1-26-95;  8:45  am) 
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[FRL  -5404-4] 

Notice  Of  Proposed  Administrative 
Settlement  Pursuant  to  Section 
i22(hHi)  r'  tt-e  Comprehensive 
Environmental  Response, 
Comoensat'O^T   a '-jC  Liability  Act 
Regarding  tr^e  KinbuC  Landfill 
Supertund  Si'e 

AGENCY:  Environmental  Protection 
.'\geiicy  (EPA). 
ACTION:  Notice  of  proposed 
administrative  settlement  and 
opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122{i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  United  States 
Environmental  Protection  Agency 
("EPA"),  Region  II  announces  an 


administrative  settlement  pursuant  to 
Section  122(h)(1)  of  CERCLA,  42  U.S.C. 
9622(h)(1)  regarding  the  Kin-Buc 
Landfill  Superfund  Site  (the  "Kin-Buc 
Site"). 

The  Kin-Buc  Site  is  located  in  Edison 
Township,  Middlesex  County,  New 
Jersey  and  is  listed  on  the  National 
Priorities  List  established  under  Section 
105  of  CERCLA.  This  notice  is  being 
published  pursuant  to  Section  122(i)  of 
CERCLA  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  EPA  will 
consider  any  comments  received  during 
the  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

The  administrative  settlement  would 
resolve  the  claims  of  the  United  States 
against  I.S.A.  In  New  Jersey,  Inc. 
("ISA")  and  Round  Lake  Sanitation 
Corporation  ("Round  Lake")  with 
respect  to  their  potential  liability  for 
past  costs  incurred  by  EPA  pursuant  to 
CERCLA  in  responding  to  the  release 
and  threatened  release  of  hazardous 
substances  at  the  Kin-Buc  Site.  The 
settlement  is  memorialized  in  an 
Administrative  Cost-Recovery 
Agreement  ("Agreement").  Under  the 
Agreement,  ISA  and  Round  Lake  are 
obligated  to  pay  $5,000  to  the 
Hazardous  Substances  Superfund.  The 
payment  is  to  be  made  from  an  escrow 
account  established  for  ISA  and  Round 
Lake  as  stated  below.  The  settlement  is 
based  on  the  ability  to  pay  of  ISA  and 
Round  Lake  in  that  these  corporations 
are  defunct  and  have  no  assets  other 
than  the  monies  in  escrow. 

In  1991,  ISA,  Round  Lake,  and  other 
entities  and  individuals  were  indicted 
by  a  grand  jury  empaneled  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  on  numerous 
federal  felony  charges.  According  to  a 
subsequent  plea  agreement,  the  assets  of 
ISA  and  Round  Lake,  and  other  entities, 
were  required  to  be  sold  to  unrelated 
third  parties.  In  1994,  the  United  States 
entered  into  an  Agreement  and 
Covenant  Not  To  Sue  under  CERCLA 
with  Browning-Ferris  Industries  of  New 
York,  Inc.;  Browning-Ferris  Industries  of 
Paterson,  N.J.,  Inc.:  and  Browning-Ferris 
Industries  of  South  Jersey,  Inc. 
(collectively  "BFI")  regarding  BFl's 
prospective  purchase  of  the  assets  of 
ISA,  Round  Lake,  and  the  other  entities. 
BFI  paid  $250,000  to  the  United  States 
for  an  Agreement  and  Covenant  Not  To 
Sue,  of  which  $1,250  was  allocated  to 
the  Kin-Buc  Site,  and  the  balance  of 
which  was  allocated  to  three  other 
Superfund  sites:  The  Warwick  Landfill 
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:>uj)«rt,i!uj  ^.lu  III  Warwick,  New  York 
(the  "Warwick  Site"),  the  Hertel 
Landfill  Superfund  Site  in  the  Town  of 
Plattekill,  New  York  (the  "Hertel  Site") 
and  the  Ramapo  Landfill  Superfund  Site 
in  the  Town  of  Ramapo,  New  York  (the 
"Ramapo  Site").  BFI  completed  the 
acquisition  of  the  assets  of  ISA,  Round 
Lake,  and  the  other  entities  and.  in 
connection  therewith,  ISA  and  Round 
Lake  deposited  $1,000,000  of  the  sale 
price  into  an  escrow  account  established 
to  resolve  certain  liability  to  the  United 
States  pursuant  to  CERCLA  at  the  Kin- 
Buc  Site,  the  Warwick  Site,  the  Hertel 
Site  and  the  Ramapo  Site.  The  balance 
of  the  proceeds  of  BFl's  purchase  of  the 
assets  of  ISA,  Round  Lake,  and  the  other 
entities  was  used  to  pay  other 
obligations  of  ISA  and  Round  Lake 
including  $5,000,000  in  criminal  fines, 
forfeitures  and  costs.  $3,500,000  in 
federal  and  state  tax  liability,  and 
$300,000  of  liabilities  to  other  creditors. 

The  remedial  action  which  has  been 
selected  at  the  Kin-Buc  Site  is  being 
implemented  by  parties  other  than  ISA 
or  Round  Lake.  The  bulk  of  EPA's  past 
costs  at  the  Kin-Buc  Site  have  been 
recovered  from  parties  other  than  ISA  or 
Round  Lake,  and  the  remaining  costs  at 
the  Kin-Buc  Site  may  be  recovered  from 
parties  other  than  ISA  or  Round  Lake. 

Pursuant  to  CERCLA  Section 
122(h)(1),  the  prior  written  approval  of 
the  Attorney  General  is  required  for  the 
administrative  settlement  under 
CERCLA  between  EPA  and  ISA  and 
Round  Lake.  In  satisfaction  of  that 
requirement,  the  Attorney  General  or 
her  designee  has  approved  the  proposed 
settlement  in  writing. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28. 1996. 

ADDRESSES:  Comments  should  be 
addressed  to  the  EPA  at  the  address 
listed  below,  and  should  refer  to  "Kin- 
Buc  Landfill  Superfund  Site,  EPA  Index 
No.  II  CERCL.\-95-0114".  Interested 
parties  may  contact  the  individual  listed 
below  to  receive  a  copy  of  either  or  both 
administrative  settlement  agreements,  or 
to  make  an  appointment  to  examine 
either  or  both  administrative  settlement 
agreements  at  EPA  Region  II.  290 
Broadway,  New  York,  NY.  10007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Miutzer,  Assistant  Regional 
Counsel,  NY/Caribbean  Superfund 
Branch.  Office  of  Regional  Counsel, 
Environmental  Protection  Agency,  290 
Broadway,  New  York.  NY.  10007. 
telephone:  (212)  637-3168. 


Dated:  November  3U.  1995. 
William  Muszynsld, 
i^ctJiig  Regional  Administrator. 
[FR  Doc.  96-14fi4  Filed  1-2&-96;  8:45  am) 
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(FRL-6404-2] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  in  re: 
Industri-Plex  Superfund  Site;  Wobum, 
MA 

AQB4CY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  prospective 

purchaser  agreement  and  request  for 

public  comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  prospective  purchaser 
agreement  to  address  claims  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  42 
U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  The  settlement 
is  intended  to  resolve  the  liability  under 
CERCLA  of  Michael  Vining  and  David 
Vining.  individually,  David  Vining  as 
trustee  of  20  Atlantic  Avenue  Realty 
Trust,  and  Atlantic  Packaging,  Inc.  for 
injunctive  relief  or  for  costs  incurred  or 
to  be  incurred  by  EPA  in  conducting 
response  actions  at  the  Industri-Plex 
Superfund  Site  in  Wobum. 
Massachusetts. 

DATES:  Comments  must  be  provided  on 
or  before  February  28,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  I.  jFK  Federal  Building, 
Mailcode  RCG,  Boston.  Massachusetts 
02203,  and  should  refer  to:  In  re:  David 
Vining  as  trustee  of  20  Atlantic  Kealty 
Trust,  Wobum.  Massachusetts.  U.S.  EPA 
Docket  No.  CERCLA-l-96-101(). 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  H.  Winograd.  U.S. 
Environmental  Prote<:tion  Agency.  J.F.K. 
Federal  Building,  Mailcode  RCT, 
Boston,  Massachusetts  02203,  (617) 
56.5-3686. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U  S.C.  §9601  et  seq., 
notice  is  hereby  given  of  a  proposed 
prospective  purchaser  agreement 
concerning  the  Industri-Plex  Superfund 
Site  in  Wobum.  MA.  The  settlement 


was  approved  by  EPA  Region  I  on 
December  12, 1995,  subject  to  review  by 
the  public  pursuant  to  this  Notice. 
Michael  Vining  and  David  Vining, 
individually,  David  Vining  as  tmstee  of 
20  Atlantic  Avenue  Realty  Trust,  and 
Atlantic  Packaging,  Inc.,  collectively  the 
Settling  Respondent,  have  executed  a 
signature  page  committing  them  to 
participate  in  the  settlement.  Under  the 
proposed  .settlement,  the  Settling 
Respondent  is  required  to  pay  $30,000 
to  the  Hazardous  Substances  Superfund, 
to  abide  by  institutional  controls  and  to 
provide  access  to  the  property.  EPA 
believes  the  settlement  is  fair  and  in  the 
public  interest. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERC1.A  Section 
101  et  seq.  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  Sections  106  and 
107  of  CERCLA  for  co.sts  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  The  U.S. 
Department  of  Justice  will  have 
approved  this  settlement  in  writing 
prior  to  the  agreement  becoming 
effective.  EPA  will  receive  written 
comments  relating  to  this  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Dtmiel  H.  Winograd,  U.S. 
Environmental  Protection  Agency,  JFK 
Federal  Building,  Mailcode  RCT, 
Boston,  Massachusetts  02203,  (617) 
565-3686. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Envirorunental  Protection  Agency, 
Region  I,  JFK  Federal  Building. 
Mailcode  RCG,  Boston,  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-96- 
1010). 

Dated:  December  13.  1995 
|ohn  DeVillars, 
Regional  Administrator. 
[FR  Doc.  9H-1541  Filed  1-26-96:  8:45  ami 
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(FRL-6404-1] 

Notice  of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  the 
Compretiensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


UMI 


ACTION:  Notice;  Request  for  public 
comment. 

SliMMARY:  Notice  is  hereby  given  that  a 
proposed  prospective  purchaser 
agreement  associated  with  the  Kansas 
City  Structural  Steel  Site  located  in 
Wyandotte  County  Kansas  was  executed 
by  the  Agency  on  October  25,  1995  and 
executed  by  the  United  States 
Department  of  Justice  on  November  29, 
1995.  This  agreement  is  subject  to  final 
approval  after  the  comment  period.  The 
Prospective  Purchaser  Agreement  wouhi 
resolve  certain  potential  EPA  claims 
under  Section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  against  ECI  Development 
Corporation,  the  prospective  purchaser 
("the  purchaser"). 

The  settlement  would  require  the 
purchaser  to  perform  operation  and 
maintenance  actions  at  the  property 
which  includes  maintaining  the 
protective  cover  over  potentially 
contaminated  sell  on  site.  The 
purchaser  must  comply  with  the 
institutional  controls  selected  by  the 
EPA  and  must  provide  EPA  access  to 
the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City.  Kansas 
66101. 

DATES:  Comments  must  be  submitted  on 
or  before  Idatej. 

AVAILABILITY:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101.  A  copy  of 
the  proposed  agreement  may  be 
obtained  from  Anne  McCauley, 
Remedial  Project  Manager,  U.S. 
environmental  Protection  Agency, 
Region  VII,  25  Funston  Road.  Kansas 
City,  Kansas  66115.  Comments  should 
reference  the  "Kansas  City  Stmctural 
Steel  Superfund  Site  Prospective 
Purchaser  Agreement"  and  should  be 
forwarded  to  Anne  McCauley,  Remedial 
Project  Manager,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ilene  M.  Munk,  Assistant  Regional 
Counsel,  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7807. 


Dated:  December  12, 1995. 
Deiores  Piatt, 

Acting  Regional  Administrator. 

|FR  Doc  96-1400  Filed  1-26-96;  8:45  am) 
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Notce  of  Proposed  Administrative 
Settlement  Pursuant  to  Section 

I22fh){l)  0?  the  Corr-p'enensive 
Environmenta-  ResDonse, 
Compensatior  ara  ^ability  Act 
Regarding  the  RaTiaoo  Landfill 
Superfund  Site 

AGENCY;  Environmental  Protection 
Agency,  (EPA). 
ACTION:  Notice  of  proposed 
administrative  settlements  and 
opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA").  42 
U.S.C.  9622(i),  the  United  States 
Environmental  Protection  Agency 
("EPA"),  Region  II  announces  a 
proposed  administrative  settlement 
pursuant  to  Section  122(h)(1)  of 
CERCLA,  42  U.S.C.  9622(h)(1)  regarding 
the  Ramapo  LandHll  Superfund  Site  (the 
"Ramapo  Site"). 

The  Ramapo  Site  is  located  in  the 
Town  of  Ramapo,  Rockland  County, 
New  York,  and  is  listed  on  the  National 
Priorities  List  established  under  Section 
105  of  CERCLA.  This  notice  is  being 
published  pursuant  to  Section  122(i)  of 
CERCLA  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  EPA  will 
consider  any  comments  received  during 
the  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate. 

The  administrative  settlement  would 
resolve  the  claims  of  the  United  States 
against  LS.A.  In  New  Jersey,  Inc. 
("ISA")  and  Round  Lake  Sanitation 
Corporation  ("Round  Lake")  with 
respect  to  their  potential  liability  for 
past  costs  incurred  by  EPA  pursuant  to 
CERCLA  in  responding  to  the  release 
and  threatened  release  of  hazardous 
substances  at  the  Ramapo  Site.  The 
settlement  is  memorialized  in  an 
Administrative  Cost-Recovery 
Agreement  ("Agreement").  Under  the 
Agreement,  ISA  and  Round  Lake  are 
obligated  to  pay  $25,000  to  the 
Hazardous  Substances  Superfund.  The 
payment  is  to  be  made  from  an  escrow 


account  established  for  ISA  and  Round 
Lake  as  stated  below.  The  settlement  is 
based  on  the  ability  to  pay  of  ISA  and 
Round  Lake  in  that  these  corporations 
are  defunct  and  have  no  assets  other 
than  the  monies  in  escrow. 

In  1991,  ISA,  Round  Lake,  and  other 
entities  and  individuals  were  indicted 
by  a  grand  jury  empaneled  in  the  United 
States  District  Court  for  the  Southem 
District  of  New  York  on  numerous 
federal  felony  charges.  According  to  a 
subsequent  plea  agreement,  the  assets  of' 
ISA  and  Round  Lake,  and  other  entities, 
were  required  to  be  sold  to  unrelated 
third  parties.  In  1994,  the  United  States 
entered  into  an  Agreement  and 
Covenant  Not  To  Sue  under  CERCLA 
with  Browning-Ferris  Industries  of  New 
York,  Inc.;  Browning-Ferris  Industries  of 
Paterson,  N.J.,  Inc.;  and  Browning-Ferris 
Industries  of  South  Jersey,  Inc. 
(collectively  "BFI")  regarding  BFI's 
prospective  purchase  of  the  assets  of 
ISA,  Round  Lake,  and  the  other  entities. 
BFI  paid  $250,000  to  the  United  States 
for  an  Agreement  and  Covenant  Not  To 
Sue,  of  which  $5,000  was  allocated  to 
the  Ramapo  Site,  and  the  balance  of 
which  was  allocated  to  three  other 
Superfund  sites:  the  Warwick  Landfill 
Superfund  Site  in  Warwick,  New  York 
(the  "Warwick  Site")  the  Hertel  Landfill 
Superfund  Site  in  the  Town  of 
Plattekill,  New  York  (the  "Hertel  Site") 
and  the  Kin-Buc  Landfill  Superfund  Site 
in  Edison  Township,  New  Jersey  (the 
"Kin-Buc  Site").  BFI  completed  the 
acquisition  of  the  assets  of  ISA,  Round 
Lake,  and  the  other  entities  and,  in 
connection  therewith,  ISA  and  Round 
Lake  deposited  $1,000,000  of  the  sale 
price  into  an  escrow  account  established 
to  resolve  certain  liability  to  the  United 
States  pursuant  to  CERCLA  at  the 
Ramapo  Site,  the  Warwick  Site,  the 
Hertel  Site  and  the  Kin-Buc  Site.  The 
balance  of  the  proceeds  of  BFI's 
purchase  of  the  assets  of  ISA,  Round 
Lake,  and  the  other  entities  was  used  to 
pay  other  obligations  of  ISA  and  Round 
Lake  including  $5,000,000  in  criminal 
fines,  forfeitures  and  costs,  $3,500,000 
in  federal  and  state  tax  liability,  and 
$300,000  of  liabilities  to  other  creditors. 

The  remedial  action  which  has  been 
selected  at  the  Ramapo  Site  is  being 
implemented  by  a  party  other  than  ISA 
or  Round  Lake  and  the  remaining  costs 
at  the  Ramapo  Site  may  be  recovered 
from  parties  other  than  ISA  or  Round 
Lake. 

Pursuant  to  CERCLA  Section 
122(h)(1),  the  prior  written  approval  of 
the  Attorney  General  is  required  for  the 
administrative  settlement  under 
CERCLA  between  EPA  and  ISA  and 
Round  Lake.  In  satisfaction  of  that 
requirement,  the  Attorney  General  or 
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her  designee  has  approved  the  proposed 
settlement  in  writing. 
DATES:  Comments  must  be  submitted  on 
or  before  February  28,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to  the  EPA  at  the  address 
listed  below,  and  should  refer  to 
"Ramapo  Landfill  Superfund  Site,  EPA 
Index  No.  n  CERCLA-95-0214." 
Interested  parties  may  contact  the 
individual  listed  below  to  receive  a 
copy  of  the  administrative  settlement 
agreement,  or  to  make  an  appointment 
to  examine  the  administrative 
settlement  agreement  at  EPA  Region  li. 
290  Broadway.  New  York,  NY.  10007 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Mmtzer.  Assistant  Regional 
Counsel.  NY/Caribbean  Superfund 
Branch.  Office  of  Regional  Counsel. 
Environmental  Protection  Agency.  290 
Broadway.  New  York.  N.Y.  10007, 
telephone.  (212)  637-3168. 

Dated:  November  29.  1996. 
William  Musrynski, 

Acting  Regional  Administrutor. 

|FR  Doc.  9&-1463  Filed  1-26-96;  8:45  am] 
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[FRL-5405-«] 

Notice  of  Proposed  Administrative  De 
Minimis  Settlement  Under  Section 
122(g)(4)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
Regarding  the  Sidney  Landfill  Site, 
Towns  of  Masonvllle  and  Sidney,  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  agreement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA").  42 
U.S.C.  9622(i),  the  U.S.  Ejivironmental 
Protection  Agency  ("EPA")  Region  II 
announces  a  proposed  administrative  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(g)(4).  relating  to  the  Sidney 
Landfill  Site  ("Site")  in  the  Towns  of 
Masonville  and  Sidney,  Delaware 
County,  New  York  This  Site  is  on  the 
National  Priorities  List  established 
pursuant  to  Section  105(a)  of  CERCLA 
This  notice  is  being  published  to  inform 
the  public  of  the  proposed  settlement 
and  of  the  opportunity  to  comment. 

The  settlement,  memorialized  in  an 
Administrative  Order  on  Consent 
("Order"),  is  being  entered  into  by  EPA 


and  Ellinwood  Auto  Parts,  Inc.;  A  &  P 
Disposal  Service,  Inc.;  and  Keith  Clark 
(a  Division  of  Cullman  Ventures,  Inc.) 
(collectively,  the  "Respondents ').  The 
Respondents  contributed  a  minimal 
amount  of  hazardous  substances  to  the 
Site  and  are  eligible  for  a  de  minimis 
settlement  under  Section  122(g)  of 
CERCLA.  Under  the  Order,  the 
Respondents  shall  pay  EPA  amounts 
totalling  $9,380.75,  toward  the  costs  of 
the  response  actions  that  have  been  and 
will  be  conducted  with  respect  to  the 
Site. 

DATES:  EPA  will  accept  written 
comments  relating  to  the  proposed 
settlement  on  or  before  February  28, 
1996. 

ADDRESSES:  Comments  should  be  sent  to 
the  individual  li.sted  below.  Comments 
should  reference  the  Sidney  Landfill 
Site  and  EPA  Index  No.  n-CERCLA-95- 
0215.  For  a  copy  of  the  Order,  contact 
the  individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Farah  Khakee,  A.ssistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch.  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  290  Broadway,  17th  Floor.  New 
York,  New  York.  10007-1866, 
Telephone:  (212)  637-3248. 

Dated:  December  7,  1995. 
William  I.  Muszynski, 
Acting  Regional  Administrator. 
|FR  Doc.  96-1544  Filed  1-26-96;  8:45  ami 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Privacy  Act;  Systems  of  Records 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Annual  notice  of  systems  of 

records. 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  publish  annually  a 
description  of  the  systems  of  records  it 
maintains  containing  personal 
information.  In  this  notice  the  Board 
provides  the  required  information  on 
five  previously-noticed  systems  of 
records. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen,  General  Counsel. 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.  Suite  700, 
Washington,  DC  20004-2901.  (202)  208- 
6387, 

SUPPLEMENTARY  INFORMATION:  The  Board 
currently  maintains  five  systems  of 
records  under  the  Privacy  Act.  Each 
system  is  described  below. 


ONFSB-1 
SYSTEM  NAME: 

Personnel  Security  Files. 

SECunrry  classification: 
Unclassified  materials. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW, 
Washington.  DC  20004-2901. 

CATEGORIES  OF  IN04VIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB  and  DNFSB 
contractors;  consultants;  other 
individuals  requiring  access  to 
classified  materials  and  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  security  folders  and 
requests  for  security  clearances.  Forms 
SF  86,  86A,  87,  312,  and  DOE  Forms 
5631.18,  5631.29,  5631.20.  and  5631.21. 
In  addition,  records  containing  the 
following  information: 

(1)  Security  clearance  request 
information; 

(2)  Records  of  security  education  and 
foreign  travel  lectures; 

(3)  Records  of  any  security  infractions; 

(4)  Names  of  individuals  visiting 
DNFSB; 

(5)  Employee  identification  files 
(including  photographs)  maintained 
for  access  purposes. 

AUTHOflnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

DNFSB — to  determine  which 
individuals  should  have  access  to 
classified  material  and  to  be  able  to 
transfer  clearances  to  other  facilities  for 
visitor  control  purposes. 

DOE — to  determine  eligibility  for 
security  clearances. 

Other  Federal  and  State  agencies — to 
determine  eligibility  for  security 
clearances. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABILrrY: 

By  name,  social  security  number,  and 
numeric  code. 


UMI 


SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Rec:ords  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue.  NW,  Suite 
700,  Washington,  DC  20004-2901. 
Attention:  Securitv  Management  Officer. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-1  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedure  above, 
except  individual  must  show  official 
photo  identification,  such  as  driver's 
license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  Questionnaire  for 
Sensitive  Positions  (SF-86),  agency 
files,  official  visitor  logs,  contractors, 
and  DOE  Personnel  Security  Branch. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PnOvSSiONS 
OF  THE  ACT: 

None.  I 

DNFSB-2 
SYSTEM  NAME: 

Administrative  and  Travel  Files 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Ave.,  NW, 
Washington,  DC  20004-2901 

CATEGORIES  OF  INDIVIDUALS  COVERED  Qi  THt 
SYSTEM: 

Employees  and  applicants  tor 
employment  with  DNFSB,  including 
contractors  and  consultants. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  following 
information: 

(1)  Time  and  attendance; 

(2)  Payroll  actions  and  deduction 
information  requests; 

(3)  Authorizations  for  overtime  and 
night  differential; 

(4)  Credit  cards  and  telephone  calling 
cards  issued  to  individuals; 

(5)  Destination,  itinerary,  mode  and 
purpose  of  travel; 

(6)  Date(s)  of  travel  and  all  expenses; 

(7)  Passport  number; 

(8)  Requests  for  advance  of  funds,  and 
voucher  with  receipts; 

(9)  Travel  authorizations; 

(10)  Name,  address,  social  security 
number  and  birth  date; 

(11)  Employee  parking  permits; 

(12)  Employee  public  transit  subsidy 
applications  and  vouchers. 

sjTHOPr-  f  OR  MANTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
HE  PURPOSES  OF  SUCH  USES: 

Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks, 
and  issue  savings  bonds. 

Internal  Revenue  Service — To  process 
Federal  income  tax. 

State  and  Local  Government — ^To 
process  state  and  local  income  tax. 

Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Department  of  Labor — To  process 
Workmen's  Compensation  claims. 

Department  of  Defense — Military 
Retired  Pay  Offices — To  adjust  Military 
retirement. 

Savings  Institutions — To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

Health  Insurance  Carriers— To  process 
insurance  claims. 

General  Accounting  Office — Audit — 
To  verify  accuracy  and  legality  of 
disbursement. 

Veterans  Administration — To  evaluate 
veteran's  benefits  to  which  the 
individual  may  be  entitled. 

States'  Departments  of  Employment 
Security — To  determine  entitlement  to 
unemployment  compensation  or  other 
state  benefits. 

Travel  Agencies — To  process  travel 
itineraries. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABILrrY: 

By  name,  social  security  number, 
travel  dates,  and  alphanumeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
700,  Washington,  DC  20004-2901, 
Attention:  Director  of  Finance  and 
Administration. 

NOTIFICATION  PROCBHiRE: 

Requests  by  an  individual  to 
determine  if  DNFSB-2  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  timekeepers, 
official  personnel  records,  GSA  for 
accounting  and  payroll.  OPM  for  official 
personnel  records.  IRS  and  State 
officials  for  withholding  and  tax 
information,  and  travel  agency  contract. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
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SYSTEM  NAME: 

Drug  Testing  Program  Records- 
DNFSB 

SYSTEM  CLASSFICAT10N: 

Unclassified. 

SYSTEM  location: 

Primary  System:  Division  of 
Personnel.  Defense  Nuclear  Facilities 
Safety  Board.  625  Indiana  Avenue.  NW, 
Washington,  DC  20004-2901.  Duplicate 
Systems  Duplicate  systems  may  exist,  in 
whole  or  in  part,  at  contractor  testing 
laboratories  and  collection/evaluation 
facilities. 

cateooaies  of  moivduals  covered  by  the 
system: 

DNFSB  employees  and  applicants  for 
employment  with  the  DNFSB. 

CATEOOmES  OF  RECORDS  M  THE  SYSTEM:' 

These  records  contain  information 
regarding  results  of  the  drug  testing 
program;  requests  for  and  results  of 
initial,  confirmatory  and  follow-up 
testing,  if  appropriate,  additional 
information  supplied  by  DNFSB 
employees  or  employment  applicants  in 
challenge  to  postive  test  results; 
information  supplied  by  individuals 
concerning  alleged  drug  abuse  by  Board 
employees  or  contractors;  and  written 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

AUTHORtTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

(1)  Executive  Order  12564;  September 
15. 1986. 

(2)  Section  503  of  the  Supplemental 
Appropriations  Act  of  1987.  Pub.  L. 
100-71,  101  Stat.  391.  468-471,  codified 
at  5  U.S.C.  section  7301  note  (1987). 

ROUTINE  USES  OF  RECORDS  MAWTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  l»ES: 

Information  in  these  records  may  be 
used  by  the  DNFSB  management: 

(1)  To  identify  substance  abusers  within 
the  agency; 

(2)  To  initiate  counseling  and 
rehabilitation  programs; 

(3)  To  take  personnel  actions; 

(4)  To  take  personnel  seciu-ity  actions; 
and 

(5)  For  statistical  purposes. 

POUaES  AND  PRACTICES  FOR  STOflINQ, 
RETRIEVMQ,  ACCESSING,  RETAINING,  AND 
OSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders.  Additionally,  records  used 
for  initiating  a  random  drug  test  are 


maintained  on  the  Random  Employee 
Selection  Automation  System.  This  is  a 
stand-alone  system  resident  on  a 
desktop  computer  and  is  password- 
protected. 

RETRIEVABILnY: 

Records  maintained  in  file  folders  are 
indexed  and  accessed  by  name  and 
social  security  number.  Records 
maintained  for  random  drug  testing  are 
accessed  by  using  a  computer  data  base 
which  contains  employees'  names, 
social  security  numbers,  and  job  titles. 
Employees  are  then  selected  from  the 
available  pool  by  the  computer,  and  a 
list  is  given  to  the  Drug  Program 
Coordinator  of  employees  and  alternates 
selected  for  drug  testing. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Human  Resources  are 
store  in  an  approved  security  container 
under  the  immediate  control  of  the 
Director,  Division  of  Human  Resources, 
or  designee.  Records  in  laboratory/ 
collection/evaluation  facilities  will  be 
stored  under  appropriate  security 
measures  so  that  access  is  limited  and 
controlled. 

RETENTKm  AND  DISPOSAL: 

(1)  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 
records  filed  in  the  Division  of  Human 
Resources  will  be  retained  and  retrieved 
as  indicated  under  the  Retrievability 
category.  When  an  individual 
terminates  employment  with  the 
DNFSB,  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(2)  Test  results,  whether  negative  or 
positive,  on  file  in  contractor  testing 
laboratories,  ordinarily  will  be 
maintained  for  a  minimum  of  two  years 
in  the  laboratories.  Upon  instructions 
provided  by  the  Division  of  Human 
Resources,  the  results  will  be  transferred 
to  the  Division  of  Human  Resources 
when  the  contract  is  terminated  or 
whenever  an  individual,  previously 
subjected  to  urinalysis  by  the  laboratory, 
terminates  employment  with  the 
DNFSB.  Records  received  from  the 
laboratories  by  the  Division  of  Human 
Resources  will  be  incorporated  into 
other  records  in  the  system,  or  if  the 
individual  has  terminated,  those  records 


reflecting  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(3)  Negative  specimens  will  be 
destroyed  according  to  laboratory/ 
contractor  procedures. 

(4)  Positive  specimens  will  be 
maintained  through  the  conclusion  of 
administrative  or  judicial  proceedings. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue.  NW,  Suite 
700.  Washington,  DC  20004-2901, 
Attention:  Director  of  Human  Resources. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-3  contains 
information  about  him/her  should  be 
directed  to  Director  of  Human 
Resources,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700,  Washington,  DC  20004-2901. 
Required  identifying  information: 
Complete  name,  social  security  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

DNFSB  employees  and  employment 
applicants  who  have  been  identified  for 
drug  testing,  who  have  been  tested,  or 
who  have  admitted  abusing  drugs  prior 
to  being  tested;  physicians  making 
statements  regarding  medical 
evaluations  and/or  authorized 
prescriptions  for  drugs;  individuals 
providing  information  concerning 
alleged  drug  abuse  by  Board  employees 
or  contractors;  DNFSB  contractors  of 
processing,  including  but  not  limited  to, 
specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
DNFSB  staff  administering  the  drug 
testing  program  to  ensure  the 
achievement  of  a  drug-free  workplace. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIOHS 
OF  THE  ACT: 

Purusant  to  5  U.S.C.  552a(k)(5),  the 
Board  has  exempted  portions  of  this 
system  of  records  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(1),  (e)(4)(C),  (H),  and 
(J),  and  (f).  The  exemption  is  invoked  for 
information  in  the  system  of  records 


UMI 


which  would  disclose  the  identify  of  a 
person  who  has  supplied  information 
on  drug  abuse  by  a  Board  employee  or 
contractor. 


ONFSB^ 


SYSTEM  NAME: 

Personnel  Files. 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Ave.,  NW.. 
Washington.  DC  20004-2901. 

CATEGORIES  Of"  'NniVfOU«LS  COVf  RFC  BV  ^Hf 
SYSTEM: 

Employees  and  applicants  for 
employment  with  the  DNFSB.  including 
DNFSB  contractors  and  consultantK. 

CATEGORIES  OF  REC    Hns    N  'nf  =.<^STEM 

Records  concerning  tne  icilowing 
information: 

(1)  Name,  social  security  number,  sex, 
date  of  birth,  home  address,  grade 
level,  and  occupational  code 

(2)  Official  Personnel  Folders  (SF-66), 
Service  Record  Cards  (SF-7).  and  SF- 
171 

(3)  Records  on  suggestions,  awards,  and 
bonuses. 

(4)  Training  requests,  authorization 
data,  and  training  course  evaluations 

(5)  Employee  appraisals,  appeals, 
grievances,  and  complaints 

(6)  Employee  disciplinary  actions 

(7)  Employee  retirement  records 

(8)  Records  on  employment  transfer 

(9)  Applications  for  employment  with 
the  DNFSP 

AUTHORtTY  FOP  MAiN.ItNANCL  Of   THE  SYSTEM 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  Mi  \  a.sED  N  'HE 
SYSTEM,  INCLUDING  CATECxHif  S  Cf  JSE«S  *NC 
THE  PURPOSE  OF  SUCH  USf  S 

GSA — Maintains  official  personnel 
records  for  DNFSB. 

Office  of  Personnel  Management — 
Transfer  and  retirement  records  and 
benefits,  and  collection  of  anonymous 
statistical  reports. 

Social  .Security  Administration — 
Social  Security  records  and  benefits. 

Federal.  State,  or  Local  government 
agencies — For  the  purpose  of 
investigating  individuals  in  connection 
with,  security  clearances,  and 
administrative  or  jiiciicial  proceedings. 

Private  OrgaMzation.s — For  the 
purpose  of  verifying  employees' 
employment  status  with  the  DNFSB. 


POLICIES  AND  PflA  "ICES  f  Ct-  S—>HiKG 
RETRIEVING    aCCESSINf..  RE  TA. NINO    .,Nt 
DISPOSING  OF  RECORDS  iN  tHf    •,>$•('  M: 

STORAGE; 

!  ij  er  records,  magnetic  disk,  and 
computer  printouts. 

RETRlEVABILfTY: 

By  name  and  social  security  number. 
SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need-to-know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RF'FNTION  AND  disposal: 

kecoras  retenuon  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
<;li redding  or  hurnintj.  as  appropriate. 

SVSTFM  MANAGER?  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue,  NW,  Suite 
700.  Washington,  DC  20004-2901. 
Attention:  Director  of  Hiunan  Resources. 

SO'lFiCAT.ON  r>ROCEOURE: 

Requests  by  an  individual  to 
determine  if  DNFSB— 4  contains 
information  about  him/her  should  be 
directed  to  Director  of  Human 
Resources,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW. 
Suite  700.  Washington,  DC  20004-2901. 
Required  identifying  information: 
Complete  name,  social  security  number 
,Tnd  date  of  birth. 

RECORD  ACCtS£  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
idpntifiratioii  hpfnrf  viewing  records. 

CONIES IING  RECORD  PROCEDURE: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

5uii)cv ;  individuals  official  personnel 
records,  GSA,  OPM  for  official 
personnel  records.  State  employment 
agencies,  educational  institutions,  and 
supervisors. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT. 

None 
DNFSB-5 

SYSTEM  NAME: 

Personnel  Radiation  Exposure  Files. 


SECURITY  CLAS&tf  H/ATON: 
Unclassified  materials. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW, 
Washington,  DC  20004-2901. 

CATEQORES  OF  INDIVDUALS  COVERED  BY  THE 
SYSTEM: 

DNFSB  employees,  contractors,  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  folders  containing  radiation 
exposure  and  whole  body  count, 
including  any  records  of  mandatory 
training  associated  with  site  work  or 
visits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act. 
Fiscal  Year  1989  (amended  by  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21  — 
Defense  Nuclear  Facilities  Safety 
Board), 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

DNFSB — to  monitor  radiation 
exposure  of  its  employees  and 
contractors. 

DOE — to  monitor  radiation  exposure 
of  visitors  to  the  various  DUE  facilities 
in  the  United  States. 

Other  Federal  and  State  Health 
Institudons — To  monitor  radiation 
exposure  of  DNFSB  personnel 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABIUTY: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

RETENTION  AND  DISPOSAL; 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Rei  ords  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  IK!. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
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700.  Washington,  DC  20004-2901. 
Attention:  Security  Management  Officer. 

NonFiCATiOM  procedure: 

Requests  by  an  individuaf  to 
determine  if  DNFSB-5  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
ofbirth 

RECono  ACCESS  procedure: 

Same  as  Notification  procedure  above, 
except  individual  must  show  official 
photo  identification,  such  as  driver's 
license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTWO  RECOnO  PROCEDURE: 

Same  as  Record  Actesb  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  previous 
employee  records,  DOE  contractors'  film 
badges,  whole  body  counts,  bioassays 
and  dosimetry  badges. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIOMS 
Of  THE  ACT: 

None. 

Dated:  lanuary  22, 1996. 
John  T.  Conwav, 

Chairman 

|FR  Doc.  96-1460  FUeii  1-26-96;  8:45  am] 

BILUNG  COOC  S67<M>1-M 


PECt-A^  COMMUNICATIONS 
COMMtSSION 

N   'ice  of  Public  Infomwtion 

Cm  lections  being  reviewed  by  FCC, 

Comments  Requested 

lajiuary  22.  1996. 

summary:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104—13  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  Commission 
including  whether  the  information  shall 
have  practical  utility:  <h)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  coller.ted  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 


respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  29.  1996. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW..  Washington,  DC  20554  or  via 
internet  to  dconway@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  306O-O139. 

Title:  Application  for  Antenna 
Structure  Registration. 

Form  No.:  FCC  854. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  state  or  lo<:al  governments. 

Number  of  Responses:  43,000. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Annual  Burden:  21,500  hours. 

Needs  and  Uses:  Section  303(q)  of  the 
Communications  Act  authorizes  the 
Commission  to  require  the  painting  and/ 
or  illumination  of  radio  towers  if  and 
when  in  its  judgement  such  towers 
constitute,  or  there  is  a  reasonable 
possibility  that  they  may  constitute,  a 
hazard  to  air  navigation.  This  FCC  form 
is  to  be  used  for  the  purpose  of 
registering  structures  used  for  wire  or 
radio  communication  services  within 
the  United  States,  or  to  make  changes  to 
an  existing  registered  structure,  or  to 
notify  the  Commmission  of  the 
dismantlement  of  a  structure.  The 
Commission  staff  will  evaluate  the 
antenna  data  submitted  by  the  tower 
owner  and  determine  if  Part  17  rule 
requirements  are  met  and  if  any 
obstruction  paintmg  and/or  lighting  will 
be  necessary.  The  tower  owner  will 
receive  notification  that  the  Commission 
has  registered  the  structure, 
modification  or  dismantlement  on  FCC 
Form  854R,  Antenna  Structure 
Registration.  Owners  of  new  and 
modified  towers  must  notify  the 
Commission  within  24  hours  of 
construction  completion  and/or 
disposition  of  structure,  using  a  portion 
of  the  FCC  Form  854R  which  is 
detachable. 

The  data  collected  is  required  by  the 
Communications  Act  of  1934,  as 


amended:  FCC  Rules  Section  1.61(a), 
17.4,  21. ll(g).25. 113(c).  73.3533(c), 
74.551(c),  74.651(d).  74.1251(d), 
78.109(c),  95.83(a)(3).  97.15(d). 

OMB  Approval  Number:  3060-0386. 

T/t/e.  Section  73.1635  Special 
Temporary  Authorizations  (STA). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Responses:  2,580. 

Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden:  10,320  hours. 

Needs  and  Uses:  Section  73.1635 
allows  licensees/permittees  of  broadcast 
stations  to  file  for  special  temporary 
authority  to  operate  broadcast  stations  at 
specified  variances  from  station 
authorization  not  to  exceed  180  days. 
Data  are  used  by  FCC  staff  to  ensure  that 
such  operation  will  not  cause 
interference  to  other  stations. 

OMB  Approval  No.:  3060-0009. 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  Station 
Construction  Permit  or  License  or 
Transfer  of  Control  of  Corporation 
Holding  Broadcast  Station  Construction 
Permit  or  License. 

Form  No.:  FCC  316. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Businesses  or  other  for 
Profit. 

Number  of  Respondents:  1,575. 

Estimated  Time  per  Response:  3  hours 
15  minutes. 

Total  Annual  Burden:  5,119. 

Needs  and  Uses:  Filing  of  the  FCC 
Form  316  is  required  when  applying  for 
authority  for  assignment  of  a  broadcast 
station  construction  permit  or  license, 
or  for  consent  to  transfer  control  of 
corporation  holding  broadcast  station 
construction  permit  or  license  where 
there  is  little  change  in  the  relative 
interest  or  disposition  of  its  interests: 
where  transfer  of  interest  is  not  a 
controlling  one;  where  there  is  no 
substantial  change  in  the  beneficial 
ownership  of  the  corporation;  where  the 
assignment  is  less  than  a  controlling 
interest  in  a  partnership;  and  where 
there  is  an  appointment  of  an  entity 
qualified  to  succeed  to  the  interest  of  a 
deceased  or  legally  incapacitated 
individual  permittee,  licensee  or 
controlling  stockholder.  The  data  is 
used  by  FCC  staff  to  determine  if  the 
applicant  is  qualified  to  become  a 
Commission  licensee  or  permittee  of  a 
commercial  or  noncommercial 
broadcast  station. 


UMI 


Federal  Comnaunications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-1499  Filed  1-26-96;  8:45  am) 

BILUNO  CODE  S712-01-F 


Notice  Of  Public  Information 
Collections  Being  Reviewed  by  FCC 
For  Extension  Under  Delegated 
AuthoriTy  5  CFR  1320  Authority. 
Comments  Requested 

January  22,  1996. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commissions  burden  estimates;  (c) 
ways  to  enhance  the  quahty.  utility,  and 
clarity  of  the  information  collected  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  29,  1996. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESS:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  NW.,  Washington.  DC  20554  or  via 
internet  to  dcon\vo\ ."  •'(     j^  \ 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202^18-0217  or  via  internet 
at  dconway@fcc.gov. 
SUPPt.EMENTARY  INFORMATION: 
OMB  Approval  Number:  3060-0084. 

Title:  Report  of  Noncommercial 
Educational  Broadcast  Station. 

Form  .Vo.;  FCC  323-E. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  695. 

Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden:  2,780  hours. 

Needs  and  Uses:  Each  licensee/ 
permittee  of  a  noncommercial  AM.  FM 
and  TV  station  is  required  to  file  an  FCC 
Form  323-E  within  30  days  of  the  date 
of  grant  by  the  FCC  of  an  application  for 
original  construction  permit  and  after 
any  changes  occur  in  the  information 
called  for  in  the  form;  and  in 
conjunction  with  the  renewal 
application.  Licensees  with  current 
unamended  Ownership  Reports  on  file 
at  the  Commission  may  so  indicate  on 
their  renewal  applications  and  be 
relieved  of  the  obligation  to  file  a  new 
Ownership  Report.  The  data  is  used  by 
FCC  staff  to  determine  whether  the 
licensee/permittee  is  abiding  by  the 
multiple  ownership  requirements  as  set 
down  by  the  Commission's  Rules  and  is 
in  compliance  with  the 
Communications  Act, 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary.  ■ 

(FR  Doc  96-1500  Filed  1-26-96;  8:45  am) 
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Public  Information'  Cc  lect  c- 
Approved  by  Office  o'.  Maraqef^ent 
and  Budget 

January  22,  1996. 

The  Federal  Comnmnications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0682. 

Expiration  Date:  01/31/99. 

Title:  Construction  of  Stand- Alone 
Cable  System  by  a  Carrier  in  its 
Exchange  Telephone  Service  Area — 
Section  63.16,  CC  Docket  No.  87-266. 

Estimated  Annual  Burden:  50  total 
annual  hours;  average  1  hour  per 
respondent;  50  respondents. 

Description:  47  U.S.C.  214  requires 
telephone  companies  to  secure 
certification  from  the  Federal 


Communications  Commission  (FCCi 
before  the  construction  of  any  "line" 
used  in  interstate  communication.  To 
enable  the  FCC  to  evaluate  whether 
such  a  construction  is  in  the  public 
interest,  carriers  have  been  required  'o 
provide  detailed  support  when 
requesting  Section  214  authorizations. 
47  CFR  Section  63.16  permits  most 
carriers  who  can  certify  that  they  meet 
three  conditions  to  secure  such 
authorization  for  providing  service  in 
their  local  service  areas  without 
providing  such  detailed  support. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  96-1501  Filed  1-26-96:  8:45  ami 
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[DA  96-62] 

Commission  To  Reschedule  En  Banc 
Hearing  on  Spectrum  Policy 

Released:  lanuary  22,  1996 

The  Federal  Communications 
Commission  has  changed  be  date  o*  die 
en  bemc  hearing  on  spectrum  policy  -ind 
management.  The  original  tiearing  date 
of  January  31, 1996  was  announced  ;n 
a  Public  Notice  released  December  ,  ^^ 
1995.  The  new  hearing  datt  is  Marcti  5, 
1996. 

Parties  who  have  not  yet  submitted 
letters  of  interest  and  would  'ike  to  .>e 
considered  for  an  invitation  as  panelists 
may  submit  letters  of  interest  by  5:30 
p.m.  January-  26,  1996  to:  Amy  Lesch, 
Office  of  Plans  and  Policy  Federal 
Communications  Commission,  1919  M 
Street.  Room  822,  Washington.  D.C. 
20554.  fax  (202)  418-2807.  tel  (202) 
418-2049. 

Letters  of  interest  must  clearly 
identify  the  speaker,  organization 
represented  (if  any),  relevant  experience 
and  training  and  the  specific  topic{sJ  he/ 
she  wishes  to  discuss.  We  will  select 
speakers  for  the  hearings  in  order  to 
achieve  broad  representation  of 
viewpoints.  The  Commission  may  select 
panelists  who  have  not  submitted  a 
request  to  appear  emd  address  subjects 
related  to  but  not  specifically  included 
in  the  notice  released  December  15, 
1995. 

The  precise  format  and  schedule  tor 
the  en  banc  hearing,  as  well  as  a  list  of 
the  selected  presenters,  will  be  specified 
in  a  future  public  notice.  Presenters  will 
be  asked  to  submit  written  remarks;  to 
make  an  oral  presentation  ♦o  the 
Commission  which  will  be  limited  to  no 
more  than  three  minutes;  and  to 
respond  to  questions  of  the 
Commissioners. 
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Persons  selected  to  appear  wili  be 
required  to  submit  to  the  Secretary,  by 
close  of  business  February  20,  1996,  an 
original  and  9  copies  of  their  proposed 
remarks,  a  summary  of  those  remarks  of 
no  more  than  one  page,  a  brief  speaker 
biography,  and  a  description  of  the 
organization  represented.  In  addition. 
10  copies  of  the  material  submitted  to 
the  Secretary  must  be  submitted  to  Amy 
Lesch,  Office  of  Plans  and  Policy  by 
close  of  business  on  February  20,  1996. 
Persons  wishing  to  respond  to  testimony 
presented  at  the  hearing  are  invited  to 
do  so  by  the  reply  comment  deadline, 
March  26.  1996. 

For  more  information  contact  Amy 
Lesch,  Office  of  Plans  and  Policy  at 
(202)  418-2049  or  Steve  Sharkey.  Office 
of  Engineering  Technology.  (202)  418- 
2404.  Members  of  the  media  should 
contact  Maureen  Peratino,  Office  of 
Public  Affairs,  (202)  418-0500. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

!FR  Doc.  96-1502  Filed  1-26-96;  8:45  am) 

dILUNG  CO0€  S712-01-P 


PEDEP".  «t-.E«vc  SYSTEM 

Reqons  Financial  Corporation,  etal.; 
Forma;  ons  of;  Acquisitions  by;  and 

Mergers    ?  p;ini  Holding  Companies 

Vhii  Lompaiues  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  February 
22.  1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

J.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
First  Gwinnett  Bancshares,  Inc., 
Norcross.  Georgia,  and  thereby 
indirectly  acquire  First  Gwinnett  Bank. 
Norcross,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Bank  of  Waunakee  Employee  Stock 
Ownership  Plan,  Waunakee.  Wisconsin; 
to  acquire  45.70  percent  of  the  voting 
shares  of  Waunakee  Bank  Shares.  Inc., 
Waunakee,  Wisconsin,  and  thereby 
indirectly  acquire  Bank  of  Waunakee, 
Waunakee,  Wisconsin. 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Executive  Bancshares,  Inc.,  Paris. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Collin  County  National 
Bank.  McKinney.  Texas,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  23,  1996. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-1490  Filed  1-26-96;  8:45  ami 
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Regions  Financial  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 


produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  12,  1996. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire  First 
Federal  Bank  of  Northwest  Georgia, 
Federal  Savings  Bank,  Cedartown. 
Georgia,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Woodforest  Bancshares,  Inc., 
Houston,  Texas;  to  acquire  Mutual 
Money  Investments,  Inc.  (doing 
business  as  Tri-Star  Financial),  Houston, 
Texas,  and  thereby  engage  in  providing 
investment  or  financial  advisory 
services,  pursuant  to  §  225.25(b)(4)  of 
the  Board's  Regulation  Y;  in  providing 
to  others  data  processing  services, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y;  and  in  providing 
securities  brokerage  services,  pursuant 
to  §  225.25(b)(15)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary  23,  1996. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  96-1491  Filed  1-26-96;  8:45  ami 
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FEDERAL  ,  RADE  COMMISSION 

iFilo  No   95'!  -0059' 

RxCare  o!  Tennessee.  Inc;  Consent 
AyrAement  With  Analysis  To  Atd 

Putjiic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  ot  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  bar  the 
leading  provider  of  pharmacy  network 
services  in  Tennessee  from  having 
"most  favored  nation"  clauses  in  its 
pharmacy  participation  agreements.  The 
draft  complaint  accompanying  the 
consent  agreement  alleges  that  RxCare's 
use  of  these  clauses  discourages  the 
pharmacies  from  discounting  and 
thereby  limits  price  competition  among 
the  pharmacies  in  their  dealings  with 
pharmacy  benefits  managers  and  third- 
party  payers. 

DATES:  Comments  must  be  received  on 
or  Kpforp  Marrii  29,  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary 
Room  159,  6th  St.  and  Pa  Ave..  NW.. 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  I)   Mi  Nffis    i  t-iierai  i'r.ule 
Commission.  S-3231,  6th  and 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20580.  (202)  326-2904. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  o;  tiie  !  eclural  Irade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  con.sent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  .subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  RxCare  of  Tennessee, 
Inc.  ("RXCare"),  and  its  parent,  the 
Termessee  Pharmacists  Association 
("TPA"),  and  it  now  appearing  that 
RXCare  and  TPA,  hereinafter  sometimes 
referred  to  as  "proposed  respondents," 
are  willing  to  enter  into  an  agreement 


containing  an  Order  to  remedy  the 
alleged  lessening  of  competition 
resulting  from  proposed  respondents' 
practices  and  providing  for  other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  RxCare  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Tennessee  with 
its  office  and  principal  place  of  business 
located  at  1226  17th  Avenue  South, 
Nashville,  Tennessee  37212. 

2.  Proposed  respondent  TPA  is  an 
unincorporated  trade  association 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Tennessee  with  its  office  and 
principal  place  of  business  located  at 
226  Capitol  Blvd.,  Suite  810.  Nashville, 
Tennessee  37219-1893. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

4.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission  s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
t(i  liistice  Act. 

r>.  This  agreement  shall  not  become 
part  oi  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  jurisdictional  facts,  are  true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  Order  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  .Service  ot 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  'n 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Proposed  respondents  have  read 
the  draft  of  complaint  and  Order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  Order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  That  the  following 
definitions  shall  apply  herein: 

A.  "RxCare"  means  RxCare  of 
Tennessee,  Inc.;  its  predecessors, 
divisions,  subsidiaries,  affiliates,  joint 
ventures,  successors,  and  assigns;  and 
all  directors,  officers,  employees,  agents, 
and  representatives  of  the  foregoing; 

B.  "TPA"  means  the  Tennessee 
Pharmacists  Association;  its 
predecessors,  divisions,  subsidiaries, 
affiliates,  joint  ventures,  successors,  and 
assigns;  and  all  directors,  officers, 
employees,  agents,  and  representatives 
of  the  foregoing; 

C.  "Third-party  payer"  means  any 
person  or  entity  that  provides  a  program 
or  plan  pursuant  to  which  such  person 
or  entity  agrees  to  pay  for  prescriptions 
dispensed  by  pharmacies  to  individuals 
described  in  the  plan  or  program  as 
eligible  for  coverage  ("coveraged 
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persons  )  and  includes,  but  is  not 
limited  to,  health  insurance  companies; 
prepaid  hospital,  medical,  or  other 
health  service  plans,  such  as  Blue  Cross 
and  Blue  Shield  plans;  health 
maintenance  organizations;  preferred 
provider  organizations;  and  health 
benefits  programs  for  government 
employees,  retirees  and  dependents; 

D.  "Participation  agreement"  means 
any  existing  or  proposed  agreement,  oral 
or  written,  in  which  a  third-party  payer, 
prescription  benefit  manager  (PBM), 
pharmacy  service  administrative 
organization  (PSAO),  or  other  firm 
agrees  to  reimburse  a  pharmacy  firm  for 
the  dispensing  of  prescription  drugs  to 
covered  persons,  and  the  pharmacy  firm 
agrees  to  accept  such  payment  from  the 
third-party  payer,  PMB,  PSAO,  or  other 
firm  for  such  prescriptions  dispensed 
during  the  term  of  the  agreement; 

E.  "Pharmacy  firm"  means  any 
partnership,  sole  proprietorship, 
corporation,  or  other  entity  that  owns, 
controls  or  operates  one  or  more 
pharmacies;  and 

F.  "Most  Favored  Nations  Clause"  or 
"MFN"  means  any  agreement, 
understanding,  or  course  of  dealing 
between  RxCare  or  TPA  and  any 
pharmacy  firm  under  which,  in  the 
event  the  pharmacy  firm  accepts  or 
agrees  to  accept  frt)m  another  third  party 
payer,  PBM.  PSAO  or  other  firm  a  lower 
reimbursement  rate  than  the  lowest 
RxCare  reimbursement  rate,  the 
pharmacy  firm  must  thereafter  accept  a 
reduction  in  its  reimbursement  rate  for 
any  or  all  RxCare  contracts  in  which  it 
participates.  The  term  "Most  Favored 
Nations  Clause"  includes,  but  is  not 
limited  to,  any  price  protection  clause, 
buyer  protection  clause,  prudent  buyer 
clause,  consumer  protection  clause, 
meet  or  release  clause,  best  price  clause, 
or  meeting  competition  clause. 

II 

It  is  further  ordered  That  RxCare  and 
TPA  shall  forthwith  cease  and  desist, 
directly  or  indirectly,  from: 

A.  Entering  into,  maintaining,  or 
enforcing  a  Most  Favored  Nations 
Clause  in  any  participation  agreement 
with  any  pharmacy  firm  or  by  any  other 
means  or  methods; 

B.  Auditing  any  pharmacy  firm  for  the 
purpose  of  enforcing  a  Most  Favored 
Nations  Clause;  or 

C.  Inducing,  suggesting,  urging, 
encouraging,  or  assisting  any  person  or 
entity  to  take  any  action  that  if  taken  by 
RxCare  or  TPA  would  violate  this  order. 

m 

It  is  further  ordered  That  RxCare  shall, 
within  thirty  (30)  days  after  the  date  this 
Order  becomes  final; 


A.  Remove  all  Most  Favored  Nations 
Clauses  from  its  agreements  with 
pharmacy  firms; 

B.  Distribute  a  copy  of  this  Order,  the 
attached  Appendix,  and  the  complaint 
to  each  pharmacy  firm  with  whirJi 
RxCare  has  a  participation  agreement; 
and 

C.  Publish  the  Appendix  to  this  Order 
in  the  RxCare  Update  and  on  the 
"RxCare  Network  News"  page  of  the 
Tennessee  Pharmacist,  or  any  successor 
publication(s). 

IV 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  RxCare  and 
TPA  each  shall: 

A.  Within  sixty  (60)  days  after  the 
date  this  Order  becomes  final,  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying,  and  have 
complied  with  this  Order; 

B.  One  year  (1)  from  the  date  this 
Order  becomes  final,  annually  for  the 
next  four  (4)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require,  file  a  verified  written  report 
with  the  Commission  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  complied  and  are  complying 
with  this  Order.  Respondents  shall 
include  in  their  compliance  reports  all 
written  communications,  internal 
memoranda,  and  reports  and 
recommendations  concerning 
compliance  with  this  Order; 

C.  For  a  period  of  ten  (10)  years  after 
the  date  this  Order  becomes  final, 
permit  any  duly  authorized 
representative  of  the  Commission: 

1.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondents  relating  to  any  matters 
contained  in  this  Order;  and 

2.  Upon  five  days'  notice  to 
respondents  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondents;  and 

ID.  For  a  period  of  ten  (10)  years  after 
the  date  this  Order  betiomes  final,  notify 
the  Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  TPA  or 
RxCare  such  as  dissolution,  assignment, 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  Order. 


It  is  further  ordered  That  this  Order 
shall  terminate  twenty  (20)  years  from 
the  date  this  Order  becomes  final. 

Appendix 

[Date] 
Announcement 

The  Tennessee  pharmacists  Association 
(TPA)  and  RxCare  of  Tennessee.  Inc. 
(RxCare),  have  entered  into  a  consent 
agreement  with  the  Federal  Trade 
Commission.  Pursuant  to  this  consent 
agreement,  the  Conunission  issued  a  consent 
order  on  (Date)  providing  that  RxCare  and 
TPA  may  no  longer  enforce  a  most  Favored 
Nations  (MFN)  clause  in  the  RxCare  network 
provider  agreements.  The  MFN  clause 
requires  that  if  a  participating  pharmacy 
accepts  a  lower  reimbursement  rate  than  the 
lowest  RxCare  rate,  the  pharmacy  shall 
accept  its  lower  reimbursement  rate  for  all 
RxCare  contracts  in  which  it  participates.  As 
a  result  of  the  consent  order,  RxCare  will  not 
require  that  pharmacies  in  its  network  that 
enter  into  any  agreement  at  a  lower 
reimbursement  rate  than  the  RxCare 
reimbursement  rate  shall  accept  such  lower 
reimbursement  rat  for  RxCare  contracts. 

For  more  specific  information,  TPA  or 
RxCare  pharmacy  network  members  should 
refer  to  the  FTC  consent  order  itself.  TPA  and 
RxCare  will  provide  a  copy  of  the  consent 
order  to  each  pharmacy  Firm  with  which 
RxCare  has  a  participation  agreement. 
Baeteena  Black. 

Pharm.  D.,  Executive  Director,  Tennessee 
Pharmacists  Association. 

Gary  Cripps, 

Pharm.  D.,  Chairman  and  President,  RxCare 

of  Tennessee.  Inc. 

RxCare,  951  0059 

Analysis  of  Proposed  Consent  Order  to  Aid 
Public  Comment 

The  Federal  Trade  Commission  has  agreed 
to  accept,  subject  to  final  approval,  a 
proposed  consent  order  settling  charges  that 
RxCare  of  Tennessee,  Inc.,  and  the  Tennessee 
Pharmacists  Association  (TPA)  violated 
Section  5  of  the  Federal  Trade  Commission 
Act. 

The  proposed  consent  order  has  l)een 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide  whether 
it  should  withdraw  &x)m  the  agreement  or 
make  final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  order,  and 
it  is  not  intended  to  constitute  an  official 
interpretation  of  the  agreement  and  proposed 
order,  nor  to  modify  in  any  way  their  terms. 

The  prop>osed  consent  order  has  been 
entered  into  for  settlement  purposes  only  and 
does  not  constitute  an  admission  by  RxCare 
or  TPA  that  the  law  has  been  violated  as 
alleged  in  the  complaint. 


UMI 


Description  of  Complaint 

The  complaint  prepared  by  the 
Commission  for  issuance  along  with  the 
proposed  order  alleges  the  following: 

TPA  is  the  largest  association  of 
pharmacists  in  Tennessee.  Among  TPA's 
goals  is  to  "define  and  promote  appropriate 
compensation  to  pharmacists  for  patient 
care."  TPA  owns  RxCare. 

RxCare  is  a  pharmacy  network,  i.e.,  a  group 
of  pharmacies  that  offer  their  services  to 
pharmacy  benefit  managers  (PBMs)  and  to 
third-party  payers  (such  as  managed  care 
plans,  insurers,  and  employers  who  pay  for 
prescription  drugs  provided  as  pmrt  of 
employee  health  benefit  plans).  Third-party 
payers  pay  for  about  half  of  all  prescriptions 
in  Tennessee. 

The  complaint  further  alleges  that  RxCare 
is  the  leading  pharmacy  network  in 
Tennessee,  providing  PBM  and/or  network 
services  to  managed  care  plans  and  PMBs 
accounting  for  approximately  2.4  million 
residents  of  Tennessee,  who  represent  more 
than  half  of  Tennessee  citizens  with  third- 
party  pharmacy  benefits.  Because  the  RxCare 
network  is  the  largest  source  of  third-party 
business  for  Tennessee  pharmacies,  there  is 
a  strong  incentive  for  those  pharmacies  to 
participate  in  the  RxCare  network.  The 
RxCare  network'includes  approximately  95% 
of  Tennessee  pharmacies. 

According  to  the  Commission's  complaint. 
RxCare's  agreements  with  the  pharmacies  m 
its  provider  network  include  a  "most  favored 
nation"  or  "MFN"  clause.  This  clause 
requires  that  if  a  network  pharmacy  accepts 
a  reimbursement  rate  lower  than  its  RxCare 
reimbursement  rate,  the  pharmacy  shall 
accept  the  lower  reimbursement  rate  for  all 
RxCare  business.  Each  pharmacy  in  the 
RxCare  network  agrees  to  this  clause  as  a 
condition  of  remaining  within  the  network 
and  RxCare  enforces  this  clause  against 
pharmacies  that  have  accepted  lower 
mimbursement  rates  from  other  jiayers.  In 
addition,  RxCare  has  discouraged  pharmacies 
from  participating  in  rival  networks  seeking 
to  offer  prices  below  the  RxCare 
reimbursement  level.  RxCare  did  so  by  urging 
pharmacies  to  refrain  from  such  participation 
and  by  warning  that  acceptance  of  such  rates 
could  trigger  the  MFN  clause. 

The  complaint  further  alleges  that,  because 
RxCare  represents  such  a  large  portion  of 
their  business,  most  Tennessee  pharmacies 
would  incur  an  unacceptable  revenue  loss  if 
violating  the  MFN  clause  caused  them  to 
accept  reduced  reimbursement  rates  on  all  of 
their  Rx(]are  business.  Thus,  the  MFN  clause 
has  provided  a  mechanism  to  diminish 
significantly  the  incentives  of  RxCare 
network  pharmacies  to  discount  their  rates  to 
third-party  payers  seeking  to  offer  network 
services  with  lower  reimbursement  rates.  The 
MFN  clause  has  also  enabled  the  pharmacies 
to  assure  each  other  that  they  will  not 
comjjete  by  selectively  discounting  their 
rates.  Further,  the  complaint  alleges  that 
third-party  payers  in  states  other  than 
Tennessee  fr^uently  offer  reimbursement 
rates  below  the  Rxr.are  reimbursement  rate 
and  that  the  MFN  clause  has  caused  payers 
to  pay  higher  rates  in  Tennessee  than  in  other 
states. 

The  complaint  alleges  that  RxCare's 
adoption  and  enforcement  of  the  MFN  clause 


has  injured  consumers  by  restricting  price 
competition  among  pharmacies  in  Tennessee, 
effectively  establishing  the  RxCare  network 
rate  as  a  price  floor  for  most  Tennessee 
pharmacies  and  inhibiting  the  entry  of  lower- 
priced  pharmacy  networks. 

There  are  judicial  decisions  upholding  the 
use  of  MFN  clauses  against  antitrust 
challenges.  See,  e.g..  Blue  Cross  and  Blue 
Shield  United  of  Wisconsin  v.  Marshfield 
Clinic.  65  F.3d  1406  (7th  Cir.  1995);  Ocean 
State  Physicians  Health  Plan.  Inc.  v.  Blue 
Cross  and  Blue  Shield  of  Rhode  Island.  883 
F.2d  1101  (1st  Cir.  1989),  cert,  denied.  494 
U.S.  1027  (1990).  The  Commission  notes  that 
these  cases  rest  on  facts  that  differ 
significantly  from  those  giving  rise  to  this 
enforcement  action.  Cf  Marshfield.  65  F.3d  at 
1415  ("Perhaps  *   *   *  these  clauses  are 
misused  to  anticompetitive  ends  in  some 
cases;  but  there  is  no  evidence  of  that  in  this 
case").  In  particular,  the  conduct  challenged 
in  the  present  enforcement  action  involved  a 
combination  of  competing  sellers  using  its 
market  power  to  stabilize  prices. 

In  Ocean  State,  the  First  Circuit  Court  of 
Appeals  rejected  a  rival  HMO's  claim  that 
Blue  Cross  and  Blue  Shield  of  Rhode  Island 
violated  Section  2  of  the  Sherman  Act  by 
requiring  its  participating  physicians  to 
adhere  to  a  MFN  clause.  The  court  concluded 
that  the  MFN  clause  was  not  unreasonably 
exclusionary,  despite  the  finding  that  Blue 
Cross  possessed  market  power.  Ocean  State, 
883  F  2d  at  1110.  The  court  in  Ocean  State 
reasoned  that  a  health  insurer's  unilateral 
decisions  about  what  it  will  pay  providers  do 
not  violate  the  Sherman  Act  and  stated  that 
Blue  Cross,  "like  any  buyer  of  goods  or 
services,"  may  lawfully  "bargain  with  its 
providers  for  the  best  price  it  can  get."  Id.  at 
nil 

In  Marshfield.  defendant  Marshfield  Clinic 
(a  multi-specialty  medical  group  practice) 
required  independent  physicians  contracting 
with  its  subsidiary  HMO  to  adhere  to  a  MFN 
clause.  The  Seventh  Circuit  Court  of  Appeals, 
in  holding  that  the  Clinic's  use  of  the  MFN 
clause  did  not  violate  Section  1  of  the 
Sherman  Act,  appears  to  have  focused  on  the 
Clinic's  role  as  a  purchaser  of  physician 
services  and  found  no  evidence  to  warrant 
the  conclusion  that  the  MFN  clause  was  used 
as  a  device  to  stabilize  prices.  65  F.3d  at  1415 
(MFN  clauses  "are  standard  devices  by 
which  buyers  try  to  bargain  for  low  prices 
*  *  *.  The  Clinic  did  this  to  minimize  the 
cost  of  physicians  to  it  *  *  *.").  In  addition, 
the  court  concluded  that  the  Clinic's  HMO 
lacked  market  power,  finding  that  less  than 
50  percent  of  physicians  in  the  market  were 
HMO  providers  and  that  the  HMO  did  not 
represent  enough  of  each  physician's 
business  to  impede  selective  discounting.  Id. 
at  1411  ("The  900  independent  contractors 
derive  only  a  small  fraction  of  their  income 
from  these  [Marshfield]  contracts"). 

In  the  present  case,  however,  the 
Commission  found  reason  to  believe  that  a 
group  of  competing  sellers  exercised  market 
power  through  use  of  an  MFN  clause,  and 
that  the  evidence,  analyzed  under  a  full  ruie- 
ot-reason  inquiry,  demonstrated  that  the 
RxCare  MFN  clause,  on  balance,  has  harmed 
consumers.  In  particular,  the  Commission 
found  reason  to  believe  that; 


The  MFN  clause,  in  conjunction  with  the 
high  percentage  of  Tennessee  pharmacies' 
participation  in  the  RxCare  network  and  the 
substantial  amount  of  third-party  business 
arising  from  participation  in  that  network, 
has  made  it  possible  for  RxCare  to  exercise 
market  power.  Under  these  conditions,  the 
MFN  clause  effectively  created  a  price  floor 
by  discouraging  discounting.  In  addition, 
RxCare  sought  to  use  the  MFN  clause  to 
stabilize  prices.  For  example,  RxCare  sought 
to  jjersuade  payers  to  increase  their 
reimbursement  rates  to  the  RxCare  level.  The 
evidence,  as  a  whole,  was  sufficient  to 
demonstrate  that  the  anticompetitive  effects 
of  the  MFN  clause  outweighed  any  potential 
efficiencies. 

Description  of  the  Proposed  Consent  Order 

The  proposed  order  would  prohibit  RxCare 
and  TPA  from  entering  into,  maintaining,  or 
enforcing  any  MFN  clause,  including 
auditing  any  pharmacy  for  the  purpose  of 
enforcing  an  MFN  clause. 

The  proposed  order  would  require  RxCare 
to  remove  all  MFN  clauses  from  its  contracts 
with  pharmacies,  to  distribute  the  order  and 
accompanying  complaint  to  network 
pharmacies,  and  publish  the  order  and 
related  documents.  The  order  would  also 
require  RxCare  and  TPA  to  file  compliance 
reports,  retain  certain  documents,  and  notify 
the  Commission' of  certain  changes  in  its 
corporate  structure. 
Donald  S.  Clark, 
Secretary. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  RxCare  of  Tennessee, 
Inc.,  File  No.  951-0059 

I  join  in  the  Conmiission's  decision  to 
accept  for  public  comment  a  consent  order 
requiring  the  Tennessee  Pharmacists 
Association  ("TPA"),  a  trade  association  of 
pharmacists,  and  its  affiliated  provider  of 
pharmacy  network  services,  RxCare  of 
Tennessee,  Inc.,  to  eliminate  the  most 
favored  nation  clause  from  its  provider 
network  contracts.  I  write  separately  to 
emphasize  that  this  order  does  not  call  into 
question  the  general  lawfulness  of  most 
favored  nation  clauses.'  Although  most 
favored  nation  clauses  usually  raise  no 
competitive  concerns,  in  this  case,  the  clause 
was  used  in  furtherance  of  a  horizontal 
agreement  to  stabilize  the  reimbursement 
rates  for  retail  pharmacy  services,  as  alleged 
in  paragraph  eight  of  the  complaint. 

Statement  of  Commissioner  Christine  A. 
Vamey  in  the  Matter  of  RxCare,  File  No. 
951-0059 

RxCare,  a  pharmacy  network  established 
and  owned  by  the  Tennessee  Pharmacists 
Association,  contracts  with  health  plans  to 
provide  prescription  drugs  to  the  plans' 
subscribers.  I  have  voted  to  issue  the 
complaint  and  accept  the  consent  order  in 
this  matter  because  1  agree  that  the  most 
favored  nations  clause,  in  this  case,  may  have 


'  Although  this  point,  among  others,  is  made  in 
the  Analysis  To  Aid  Public  Comment,  I  express  no 
opinion  on  that  analysis,  which  by  its  own  terms 
"is  not  intended  to  constitute  an  official 
interpretation"  of  the  Commission's  action. 
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lessened coiTii'tniii Ml   um   niiioingso,i 
want  to  emphasize  that  joint  ventures  by 
retail  pharmacists  can  be  precompetitive  by 
injecting  new  competition  into  the  market  for 
pharmacy  benefit  management  services.^  1 
believe  many  of  RxCare's  programs  can  be 
procompetitive.  The  matter  before  the  FTC 
concerns  only  one  aspect  of  RxCare's 
pharmacy  benefit  management  programs — its 
imposition  of  a  most  favored  nations  clause. 
By  working  on  an  expedited  basis,  staff  has 
been  able  to  identify  this  concern  quickly 
and.  by  working  closely  with  RxCare,  has 
resolved  it  in  a  mutually  agreeable  fashion. 
|FR  Doc.  96-1497  Filed  1-28-96:  8:45  am] 

BILLMG  COOE  6750-01 -M 


,M. 


MENT  OF  HEALTH  AND 
-ERV1CES 


Food  and  Drug  Administration 

Product  and  Establistiment  License 
Applications,  Refusal  to  File;  Meeting 
of  Oversight  Committee;  Cancellation 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
cancellation  of  the  meeting  for  January 
1996  of  its  standing  oversight  committee 
(the  committee)  in  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  that  conducts  a  periodic  review 
of  CBER's  use  of  its  rehisal  to  fde  (RTF) 
practices  on  product  license 
applications  (PLA's)  and  establishment 
applications  (ELA's).  The  meeting  is 
being  cancelled  because  there  were  no 
RTF  actions  taken  by  CBER  in  the 
previous  quarter.  CBER's  RTF  oversight 
committee  examines  all  RTF  decisions 
which  occurred  during  the  previous 
quarter  to  assess  consistency  across 
CBER  offices  and  divisions  in  RTF 
decisions. 

DATES:  The  meeting  scheduled  for 
January  1996  is  cancelled.  The  next 
meeting  is  scheduled  for  April  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy 
A.  Cavagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM-2),  Food 
and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448,  301-827-0372. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  15,  1995  (60  FR 
25920),  FDA  announced  the 
establishment  of  a  standing  oversight 
committee  in  CBER  to  conduct  periodic 
reviews  of  CBER's  use  of  its  RTF 


'See  Prvpared  Remarks  of  Christine  A.  Vamey. 
"Responses  to  the  Managed  Care  Revolution:  A 
Competition  Policy  Perspective."  Conference  of  the 
National  Ass'n  of  Retail  Druggists.  March  27.  1995. 


practices  on  PLA's  and  ELA's.  The  May 
15  notice  stated  that  the  committee 
meetings  would  be  held  quarterly  to  . 
review  all  of  the  RTF  decisions.  The 
January  1996  committee  meeting  is 
being  cancelled  because  there  were  no 
RTF  actions  taken  by  CBER  in  the 
previous  quarter. 

Dated:  lanuary  22,  1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  96-1513  Filed  1-26-96;  8:45  ami 

BILLING  COOE  4iaO-01-F 


National  Institutes  of  Health 

"Infant  Steep  Position  and  Sudden 
Infant  Death  Syndrome  (SIDS)  Risk" 
Study;  Proposed  Data  Collection 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  of  Child  Health  and  Human 
Development  (NICHD),  National 
Institutes  of  Health  (NIH)  is  publishing 
this  notice  to  solicit  public  comment  on 
the  data  collection  proposed  for  the 
study  on  "Infant  Sleep  Position  and 
SIDS  Risk"  for  the  Pregnancy  and 
Perinatology  Program.  To  request  copies 
of  the  data  collection  plans  and 
instruments,  call  Dr.  Marian  Willinger, 
(301)  496-5575  (not  a  toll-free  number). 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has  a 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Written 
comments  are  requested  within  60  days 
of  the  publication  of  this  notice.  Send 
comments  to  Dr.  Marian  Willinger, 
Pregnancy  and  Perinatology  Branch, 
Center  for  Research  for  Mothers  and 
Children  (CRMC),  NICHD.  NIH, 
Building  6100,  Room  4B11H.  6100 
Executive  Boulevard.  Bethesda.  MD 
20852. 

Proposed  Project 

The  Center  for  Research  for  Mothers 
and  Children  intends  to  conduct  the 
study  for  "Infant  Sleep  Position  and 
SIDS  Risk  "  The  CRMC  is  authorized  by 
Section  452  of  Part  G  of  Title  IV  of  the 
Public  Health  Service  Act  (42  U.S.C. 
288)  as  amended  by  the  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43). 

The  information  proposed  for 
collection  will  be  used  by  the  NICHD  to 
study  if  there  is  any  correlation  between 


the  events  occurring  prior  to  death  for 
infants  who  died  of  SIDS  or  their 
parents  to  determine  the  causes  of  SIDS. 

The  annual  burden  estimates  are  as 
follows: 


Case  type 

Est. 

total 

cases 

Est.  No. 
o(  re- 
sponses 

Avg. 
hours  re- 
quired for 
total  re- 
sponses 

SIDS 

Controls 

600 
1200 

480 
960 

1 
1 

Dated:  January  19,  1996. 
Benfamin  E.  Fulton, 

Executive  Officer.  NICHD. 

IFR  Doc.  96-1448  Filed  1-26-96;  8:45  am] 
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John  E.  Fogarty  International  Center 
for  Advanced  Study      ■•^*  H.-.j.th 
Sciences;  Notice  of  Meeting  ot  the 
Fogarty  International  Center  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  as 
amended,  notice  is  hereby  given  of  the 
thirty-second  meeting  of  the  Fogarty 
International  Center  (FIC)  Advisory 
Board.  February  6.  1996.  in  the  Lawton 
Chiles  International  House  (Building  16) 
at  the  National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.nPio  10:30  a.m.  In 
addition  to  a  report  by  the  Director.  FIC, 
the  agenda  will  focus  on  the  status  of 
FIC  programs  and  plans. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6).  Title 
5,  United  States  Code  and  section  10(d) 
of  Public  Law  92-463,  as  amended,  the 
meeting  will  be  closed  to  the  public 
from  11:00  a.m.  to  adjournment  for  the 
review  of  applications  for  awards  under 
the  Senior  International  Fellowship 
Program  and  the  International  Research 
Fellowship  Program;  and  the  Fogarty 
International  Research  Collaboration 
Awards  and  HIV.  AIDS  and  Related 
Illnesses  Collaboration  Awards. 

Paula  Cohen.  Committee  Management 
Officer,  Fogarty  International  Center, 
National  Institutes  of  Health.  Building 
31.  Room  B2C08.  31  CENTER  DR  MSC 
2220,  Bethesda,  MD  20892-2220. 
telephone:  301-496-1491,  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  the  committee  members  upon 
request. 

Irene  Edwards,  Executive  Secretary, 
Fogarty  International  Center  Advisory 
Board,  Building  31.  Room  B2C08. 
telephone:  301-496-1491.  will  provide 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
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reasonable  accommodations,  should 
contact  Ms.  Cohen  at  least  2  weeks  in 
advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989,  Senior  International 
Awards  Program) 

Dated:  fanuary  22, 1996. 
Susan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
jFR  Doc.  96-1447  Filed  1-26-96;  8:45  am] 

BILLING  COOE  4140-01-M 


National  Cancer  Institute;  Notice  of 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  National 
Cancer  Advisory  Board  (NCAB) 
Activities  and  Agenda  Subcommittee. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North.  Room  630E,  9000  Rockville  Pike, 
Bethesda.  Maryland  20892  (301/496- 
5708).  will  provide  summaries  of  the 
meeting  and  a  roster  of  the 
subcommittee  members  upon  request. 

Individuals  who  plan  to  attend  the 
open  session  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Carole  Frank.  Committee  Management 
Specialist,  at  301/496-5708  in  advance 
of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Committee  Name:  NCAB  Activities  and 
Agenda  Subcommittee. 

Date:  January  30.  1996. 

Place:  National  Cancer  Institute,  Via 
telephone  confBrence,  6130  Executive  Blvd. 
EPN,  Conference  Rm.  640.  Rockville.  MD 
20852 

Open:  1  p.m.  to  2:30  p.m 

Agenda:  Discussion  of  future  NCAB  agenda 
items  and  other  topics  of  interest,  future  of 
possible  mini-symposia,  periodic  information 
updates,  and  organization  of  NCAB  meetings 
and  subcommittee  meetings. 

Closed:  2:30  p.m.  to  4  p.m. 

Agenda:  Discussion  of  the  participation  of 
individual  employees  in  support  of  NCAB 
activities. 

Contact  Person:  Marvin  R.  Kalt,  Ph.D., 
National  (^cei  Institute.  6130  Executive 
Blvd.,  EPN,  Conference  Rm  640,  Rockville. 
MD  20852.  Telephone:  301-496-5147 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  Section  552b(c)(6).  Title  5.  U.S.C.  The 


discussions  could  reveal  personal 
information  including  consideration  of 
personnel  qualifications  and 
performance,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

This  notice  is  appearing  less  than  15 
days  before  the  scheduled  meeting  due 
to  the  partial  shutdown  of  the  Federal 
Government. 

(C!!atalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated-  fanuary  23. 1996. 
S'-Lsan  K    ffidmrfn. 
Committee  Management  Officer,  NIH. 
(FR  Dor  Qfi-1fi4?  Filed  1-26-96;  8:45  ami 
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National  Institute  on  Dpaf^ess  and 
Other  Commumcadon  Dso'dprs; 
Notice  ot  Closed  Meeting 

I'ursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act, 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  February  22-23.  1996 

Time.  8  a.m.-5:30  p.m.,  February  22;  8 
a.m. -adjournment,  Febniary  23. 

Place:  Doubletree  Hotel,  1750  Rockville      - 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Craig  A.  Jordan,  Ph.D.. 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard,  MSC  7180.  Bethesda,  MD  20892- 
7180,  301-496-8683. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c){4)  and  552b(c)(6).  title  5. 
U.S.C.  The  applications  and/or 
propn,sals  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  infonnation 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  could  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 


Dated:  January  22, 1996. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  96-1446  Filed  1-26-96:  8:45  am) 
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National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  rx)mmittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Services  Research 
Review  Committee. 

Date:  February  6-February  7, 1996. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person.  Angela  L.  Redlingshafer, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301-443- 
1367. 

Committee  Name:  Mental  Disorders  of 
Aging  Review  Committee. 

Date:  February  8-February  9. 1996. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  W.  Gregory  Zimmerman. 
Parklawn.  Room  9C-18.  5600  Fishers  Lane. 
Rockville.  MD  20857,  Telephone:  301-443- 
1340. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Dote:Febmary  12-February  13. 1996. 

Time:  9  a.m. 

Place:  Emtwssv  Suites  Hotel,  4300  Military 
Road,  NW.,  Washington,  DC  20015. 

Contact  Person:  Monica  F.  Woodfork. 
Parklawn  Building.  Room  9C-26.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301-443-^843. 

Committee  Name:  Treatment  Assessment 
Review  Committee 

Oofe:  February  15-February  16.  1996. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone  301-443-1340. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
dist:losure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 
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This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  partial  shutdown  of  the 
Federal  Government  and  the  urgent 
need  to  meet  timing  limitations  imposed 
by  the  review  and  handing  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282) 

Dated:  January  23.  1996. 
Susan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  9fr-1644  Filed  1-26-96:  8:45  am) 

BIUJNG  COO€  414O-01-M 


N.^ti'^r.ai  Institute  "'  M""'^!  Health; 
AiTiedded  Notice  o'  M^*.-'  ng 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Mental  Health  Council  of  the  National 
Institute  of  Mental  Health  on  January 
29,  1996  The  notice  was  published  in 
the  Federal  Register,  Volume  61.  on 
January  24,  1996. 

The  Council  was  to  have  convened  in 
Open  session  on  January  29,  1996,  at 
9:00  a.m.  to  noon  and  then  continue 
with  a  Closed  session  at  1:00  p.m.  until 
adjournment.  The  Open  session  will 
now  be  held  at  9:00  a.m.  to  10:30  a.m. 
During  the  Open  session  the  Deputy 
Director.  NIH,  will  present  the  NIH 
Director's  Report.  The  Closed  session 
will  remain  at  1:00  p.m.  to  adjournment. 


Dated:  January  24. 1996. 
Susan  K.  Feidman. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  96-1643  Filed  1-26-96;  8:45  am) 

BILUNQ  COOC  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Proposed  Data  Collection  Available  for 
Public  Comment 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-0525. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  colle<:tion  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Alcohol  and  Drug 
Services  Survey  (ADSS)  Phases  II  and 
III— New— ADSS  Phase  II  will  gather 
information  from  a  sample  of  180 
treatment  facilities  nationwide, 
including  facility-level  information  on 
substance  abuse  treatment  services  and 
client  record  abstracts  on  a  sample  of 
4,050  treatment  clients.  Phase  III  will 
collect  follow  up  data  from  the  Phase  II 
client  sample,  including  post-treatment 
data  on  drug  and  alcohol  use,  criminal 
behavior,  employment  status,  and 
subsequent  treatment  services.  This 
ADSS  client  sample,  along  with  the 
1990  DSRS/SROS  study  cohort  of 
approximately  3,000  clients  and  an  out- 
of-treatment  comparison  group  of  600 
drug  users,  will  be  followed  over  about 
three  years.  Automated  collection 
techniques  are  not  cost-effective  for  this 
study.  ADSS  is  a  three-phase  study  that 
will  be  conducted  twice.  The  total 
annual  burden  estimate  for  Phases  II 
and  III  of  the  first  cycle  of  ADSS  is 
11.703  hours,  as  shown  below: 


Treatment  facility  staff  . 

Clients  

Out-o(-treatment  group 


No.  of  re- 
spondents 


180 

7.050 

600 


No.  of  re- 
sponses/re- 
spondent 


Av.  burden/re- 
sponse 


.8 

1.5 

.7 


Total  tMjrden 


288 

10,575 

840 


Send  comments  to  Deborah  Trunzo. 
SAMHSA  Reports  Clearance  Officer. 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  22, 1996. 
Richard  Kopanda, 
Acting  Executive  Officer.  SAMHSA. 
|FR  Doc.  96-1516  Filed  1-26-96;  8:45  am)  . 
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DEPARTMENT  OF  THE  INTERIOR 

Westem  Water  Policy  Review  Advisory 
Commission;  Meetings 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Westem  Water 


Policy  Review  Advisory  Commission 
(Commission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  hold  its 
first  meeting  to  disc;uss  the  goals  and 
activities  of  tlie  Commission.  The 
meetings  will  be  open  to  the  public. 
DATES:  Meetings  will  be  held  on  Friday, 
February  16.  1996  from  9  a.m.  to  5  p.m. 
and  Saturday,  February  17,  1996  from 
8:30  a.m.  to  noon. 

ADDRESSES:  The  Commis.sion  meeting 
will  be  held  in  the  Council  Chambers  in 
Templeton  Center  on  the  Lewis  and 
Clark  College  Campus.  0615  SW 
Palatine  Hill  Road,  Portland.  Oregon. 
Parking  will  be  in  the  Griswold  Parking 
Lot  which  will  be  marked  by  red  and 
white  signs.  Maps  to  Council  Chambers 
will  be  available  at  Campus  Security 
located  at  the  south  end  of  the  Griswold 
lot. 
FOR  FURTHER  INFORMATION  CONTACT: 


Curt  Brown,  Program  Manager.  Westem 
Water  Policy  Review  Office,  PO  Box 
25007,  Denver.  Colorado  80255.  (303) 
236-6211. 

SUPPLEMENTARY  INFORMATION:  The 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  Pub.  L.  102- 
575,  Section  30  directs  the  President  to 
undertake  a  comprehensive  review  of 
Federal  activities  in  the  19  Westem 
States  which  affect  the  allocation  and 
use  of  water  resources,  and  to  submit  a 
report  on  the  President's  finding  and 
recommendations  to  Congress.  The 
Secretary  of  the  Interior  established  the 
Commission  to  provide  assistance 
regarding  the  President's  report  to 
Congress.  The  President's  report  is  due 
to  Congress  by  October  2,  1997. 

The  Commission  will  discuss  goals 
and  objectives  and  a  workplan  to  guide 
their  investigations,  as  well  as  perform 
other  duties  specific  to  the  Commission. 
Time  will  be  available  for  public 
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comments  during  the  morning  session. 
Saturday,  February  17.  Members  of  tho 
public  may  submit  written  statements  to 
the  Commission  at  the  address  listed 
above,  or  at  the  meeting.  If  you  wish  to 
make  a  5  minute  oral  presentation, 
please  call  the  Commission  office  at 
(303)  236-6211  prior  to  February  9. 
Members  of  the  public  making  oral 
presentations  should  submit  a  written 
copy  of  their  remarks  at  the  meeting. 
Seating  and  oral  presentations  at  the 
meeting  will  be  limited  and  therefore  on 
a  first  come  basis. 

Dated:  January  23,  1996. 
David  Cottingham, 

Counselor  to  the  Assistant  Secretary  for  Water 
and  Science,  Designated  Federal  Official. 
|FR  Doc.  96-1445  Filed  1-26-96;  8:45  am] 

BILUNG  COOE  4310-04-M 


Bureau  of  Land  Management 
NV   <i30--96    1990~-02] 

Availability  «or  Talapoosa  Mining  Inc.  s 
Talapoosa  Mine  Project  Draft 
Environmental  Impact  Statement  and 
Notice  of  Comment  Period  and  Public 

Meeting 

agency:  bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  for  the 
draft  environmental  impact  statement 
(EIS),  for  Talapoosa  Mining  Inc.'s 
Talapoosa  Mine  Project,  Lyon  County. 
Nevada;  and  notice  of  comment  period 
and  public  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act.  40  CFR  1500-1508,  and  43  CFR 
3809,  notice  is  given  that  the  Bureau  of 
Land  Management  (BIJvl)  has  prepared, 
with  the  assistance  of  a  third- party 
consultant,  a  Draft  EIS  on  the  proposed 
Talapoosa  Mine  Project,  and  has  made 
copies  available  for  public  and  agency 
review. 

DATES:  Written  comments  on  the  Draft 
EIS  must  be  submitted  or  postmarked  to 
the  BLM  no  later  than  April  2,  1996. 
Oral  and/or  written  comments  may  also 
be  presented  at  a  public  open-house 
meeting,  to  be  held: 
February  13, 1996         | 

4:00-7:00  p.m. 

McAtee  Building.  2495  Ft.  Churchill  Rd., 
Silver  Springs,  NV. 

ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  addressed  to: 
Bureau  of  Land  Management,  Carson 
City  District  Office.  1535  Hot  Springs 
Rd..  Carson  City.  Nevada  89706,  Attn.: 
Ron  Moore,  Talapoosa  Mine  EIS  Project 
Manager.  A  limited  number  of  copies  of 
the  Eh-aft  EIS  may  be  obtained  at  the 


same  address.  In  addition,  the  Draft  EIS 
and  supporting  documentation  are 
available  for  review  at  the  following 
locations:  BLM,  Carson  City  District 
Office,  Carson  City,  Nevada;  BLM, 
Nevada  State  Office.  Reno.  Nevada; 
University  of  Nevada,  Library,  Reno, 
Nevada  and  the  Silver  Springs  Library. 
Silver  Springs,  Nevada. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Moore,  Talapoosa  Mine  EIS  Project 
Manager,  Bureau  of  Land  Management. 
1535  Hot  Springs  Rd..  Carson  City, 
Nevada  R9~0R    ''"02'  «8- -^155. 

SUPPLEMENTARY  INFORMATION:  Talapoosa 
Mining  Inc.  has  submitted  a  Plan  of 
Operations  for  the  construction, 
(jperation,  and  reclamation  of  a  gold/ 
silver  heap  leach  mining  operation  at 
the  historic  Talapoosa  mine  site,  north 
of  Silver  Springs,  Nevada.  The  operation 
would  include  a  new  open  pit  mine, 
leaching  facilities,  haul  and  access 
roads,  and  utility  corridors.  Operations 
are  expected  to  last  ft"om  seven  to  ten 
years.  The  operations  would  be 
primarily  on  public  lands  administered 
by  the  Bureau  of  Land  Management, 
Carson  City  District  Office,  Lahontan 
Resource  Area,  with  a  portion  on  private 
lands  controlled  by  Talapoosa  Mining 
Inc.  The  project  area  would  encompass 
2,673  acres,  with  2,340  acres  of  pubhc 
land  administered  by  the  BLM,  and  333 
acres  of  private  land.  Approximately 
596  acres  of  surface  disturbance  would 
result  from  the  construction  and 
operation  of  the  proposed  mine. 

This  Draft  EIS  analyzes  the 
environmental  impacts  associated  with 
the  proposed  mine  and  ancillary 
facilities,  and  the  no  action  altemative. 
In  addition,  the  Draft  EIS  focuses  on  the 
issues  of  water  quality  and  quantity, 
social  and  economic  values,  noise  and 
visual  quality  that  were  identified 
through  public  scoping. 

A  copy  of  the  Draft  EIS  has  been  sent 
to  all  individuals,  agencies,  and  groups 
who  have  expressed  interest  in  the 
project  or  as  mandated  by  regulation  or 
policy.  A  limited  number  of  copies  are 
available  upon  request  from  the  BLM  af 
the  address  listed  above. 

Public  participation  has  occurred 
during  the  EIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
in  March  1995.  and  an  open  scoping 
period  was  held  for  30  days.  Two  public 
scoping  meetings  to  solicit  comments 
and  ideas  were  held  in  April  1995.  All 
comments  presented  to  the  BLM 
throughout  the  EIS  process  have  been 
considered. 

To  assist  the  BLM  in  identifying  and 
considering  issues  and  concems  on  the 
proposed  action  and  alternatives, 
comments  on  the  Draft  EIS  should  be  as 


specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  in  the  document.  Comments 
may  address  the  adequacy  of  the  Draft 
EIS  and/or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
document.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
After  the  comment  period  ends  on  the 
Draft  EIS,  comments  will  be  analyzed 
and  considered  by  the  BLM  in  preparing 
the  Final  EIS. 

Dated:  January  23, 1996. 
John  O.  Singlaub, 

District  Manager,  Carson  City  District  Office. 
(FR  Doc.  96-1514  Filed  1-26-96;  8:45  ami 

BILUNQ  COOE  431(M4C-P 


Fish  af^('.  w  idlife  Service 

Atlantic  Coastal  Fisheries  Cooperative 

MdnaQef"er-.T  .'    '    Mf^eting 

AGENCY:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  (NMFS)  will  hold  a 
joint  meeting  to  discuss  coordination  of 
activities  that  support  Atlantic  States 
Marine  Fisheries  Commission  coastal 
fisheries  management  plans  under  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  and  the  Atlantic 
Striped  Bass  Conservation  Act. 

DATES:  The  meeting  will  be  held  on 
Febmary  14,  1996,  at  10:00  a.m.  to  3:00 
p.m.  and  is  open  to  the  pubHc. 

ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Headquarters,  Silver  Spring 
Metro  Center.  Building  III,  Room  3404. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Lubinski,  U.S.  Fisu  and  Wildlife 
Service,  4401  N.  Fairfax  Drive.  Room 
840.  Arlington.  VA  22203,  (703)  358- 
1718. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to  Public 
Law  103-206  and  Public  Law  102-103. 
Minutes  of  the  meetings  will  be 
maintained  by  the  U.S.  Fish  and 
Wildlife  Service.  Room  840,  4401  North 
Fairfax  Drive,  Arlington.  Virginia  22203 
and  the  National  Marine  Fisheries 
Service,  F/CM.  Metro  Center,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  and  will  be  available  for  public 
inspection  during  regular  business 
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hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  fanuary  19.  1996. 
Gary  Edwards, 

Assistant  Director — Fisheries:  Co-Chair, 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Coordination  Committee. 
(FR  Doc.  96-1 126  Filed  1-26-96;  8:45  am] 

BILUNC  COOe  4310-66-M 


QPPi  p  r^ENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Eari  A.  Humphreys,  M.D.;  Revocation 
of  Registration 

On  April  12,  1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Earl  A.  Humphreys. 
M.D..  (Respondent)  of  Pittsburgh, 
Pennsylvania,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DELA  should  not  revoke  his  DEA 
Certificate  of  Registration.  AH1675252. 
under  21  U.S.C.  824(a)(4),  and  deny  any 
pending  application  under  21  U.S.C. 
823(f),  as  being  inconsistent  with  the 
public  interest.  Specifically,  the  Order 
to  Show  Cause  alleged  that  "from  the 
"early  1980s  to  mid-1993,  (the 
Respondent)  prescribed  controlled 
substances  to  at  least  four  individuals 
without  a  legitimate  medical  need  and 
with  knowledge  that  these  individuals 
were  not  the  ultimate  recipients  of  the 
controlled  substances." 

On  May  1,  1995,  the  Respondent, 
through  counsel,  filed  a  reply  to  the 
show  cause  order  (Reply),  waiving  his 
hearing  right  and  providing  a  factual 
response  to  the  allegations  in  the  show 
cause  order.  Accordingly,  the  Deputy 
Administrator  now  enters  his  final  order 
in  this  matter  pursuant  to  21  C.F.R. 
1301.54(e),  1301.57,  without  a  hearing 
and  based  on  the  investigative  file  and 
the  written  Reply  submitted  by  the 
Respondent. 

Tne  Deputy  Administrator  finds  that 
the  Respondent  is  licensed  to  practice 
medicine  and  surgery  in  the 
Commonwealth  of  Pennsylvania, 
specializing  in  gastroenterology  and 
internal  medicine.  He  is  registered  as  a 
practitioner  with  the  DEA,  AH1675252. 
to  handle  Schedules  II  through  V 
controlled  substances.  In  his  Reply,  the 
Respondent  wrote  that  he  had  been  in 
practice  for  thirty-five  years,  and  "I  have 
not  had  a  mark  against  my  record." 

The  Respondent  was  the  personal 
physician  and  friend  of  Justice  Rolf 
Larsen  of  the  Pennsylvania  Supreme 
Court.  Justice  Larsen  was  charged  with 
27  state  felony  counts  for  obtaining 


controlled  substances  oy  irauu.  ueceit, 
and  subterfuge.  At  a  pre-trial  hearing, 
the  Respondent  had  testified  that 
beginning  in  1981  and  continuing  until 
1993,  he  had  issued  prescriptions  for 
Schedule  IV  controlled  substances 
intended  for  Justice  Larsen's  use,  but  he 
had  issued  the  prescriptions  in  the 
name  of  third-parties.  Specifically, 
during  this  time  he  wrote  approximately 
34  prescriptions  for  Valium,  diazepam, 
Ativan,  and  Serax  in  the  names  of  two 
of  Justice  Larsen's  secretaries  and  one 
law  clerk.  The  Respondent  had  never 
met  these  individuals,  and  they  were 
not  his  patients.  The  three  named 
individuals  testified  at  the  pre-trial 
hearing  that  in  each  instance  they  had 
picked  up  the  filled  prescription  at  a 
local  pharmacy,  had  delivered  the 
medication  to  Justice  Larsen,  and  in  no 
case  had  they  taken  the  prescribed 
medications  themselves.  The 
Respondent  was  not  paid  for  issuing 
these  prescriptions. 

Dunng  this  time.  Justice  Larsen  was 
being  treated  by  either  a  psychologist  or 
a  psychiatrist,  but  the  Respondent  was 
his  family  physician.  The  Respondent 
testified  that  he  examined  Justice  Larsen 
about  every  six  months,  but  not 
necessarily  prior  to  issuing  each  of  the 
prescriptions.  Rather,  Justice  Larsen 
would  telephone  the  Resportdent  and 
tell  him  what  substances  he  wanted  and 
in  whose  name  to  issue  the  prescription. 
The  Respondent  would  then  comply 
with  his  patient's  request.  The 
Respondent  also  testified  that  he  was 
aware  of  Justice  Larsen's  diagnosed 
condition,  to  include  clinical  depression 
and  anxiety,  and  that  it  was  the 
Respondent's  belief  that  every 
medication  he  prescribed  for  Justice 
Larsen  was  for  a  legitimate  medical 
purpose.  The  Respondent  testified  that 
he  had  prescribed  the  substances  in 
legitimate  medical  dosage  amounts  and 
at  appropriate  time  intervals.  He  stated 
that  he  prescribed  these  controlled 
substances  in  this  manner  in  order  to 
preserve  his  patient's  privacy,  for  "[t|he 
public  doesn't  have  to  know  what 
medications  he's  taking.  That's  my  job 
to  provide  privacy  for  him."  However, 
the  Respondent  was  not  aware  of  any 
prescriptions  issued  to  Justice  Larsen  by 
his  treating  psychiatrist  or  psychologist, 
and  he  had  not  coordinated  his 
prescribing  with  any  of  his  patient's 
other  care  providers. 

In  the  Reply,  the  Respondent's 
attorney  wrote  that  "|t|he  facts 
developed  during  (Justice  Larsen's]  trial 
showed  that  for  a  period  of  many  years 
a  local  newspaper  •   •   •  had  carried 
stories  relating  not  just  to  Justice 
Larsen's  judicial  conduct,  but  to  his 
family  and  personal  matters  *   *  *  So 


that,  it  was  not  simply  the  normal  need 
for  privacy  that  all  psychiatric  patients 
have,  but  the  enlarged  need  caused  by 
the  political  nature  of  these  facts. 
Testimony  at  trial  shewed  that 
psychiatric  patients  suffer  a  stigma  in 
society,  and  that  public  figures  bear  [an| 
even  greater  burden."  The  Respondent 
also  wrote  that  during  the  trial.  Justice 
Larsen's  psychiatrist  and  neurologist 
had  testifed  that  "they  probably  would 
have  done  the  same  thing  *   *   *  [fhatl 
it  is  common  practice,  especially  in 
psychiatric  patients,  to  do  this.  There 
have  been  dire  consequences  where  this 
privacy  has  been  broken."  However,  the 
trial  transcript  from  Justice  Larsen's  trial 
was  not  a  part  of  the  investigative 
record,  and  the  Respondent  did  not 
attach  a  copy  of  the  referenced  sections 
to  his  Reply. 

On  September  14,  1995,  the 
Pennsylvania  Bureau  of  Professional 
and  Occupational  Affairs  (Bureau)  filed 
formal  disciplinary  charges  and  a  show 
cause  order  against  the  Respondent.  The 
Bureau's  charges  focused  upon  the 
Respondent's  prescribing  practices  to 
Justice  Larsen  between  March  1981  and 
March  1993,  noting  that  he  had 
prescribed  controlled  substances  to  four 
named  individuals  who  were  not  his 
patients  and  had  not  received  treatment 
from  him.  Further,  the  Bureau  alleged 
that  the  Respondent  had  failed  to 
conduct  physical  examinations  and  re- 
evaluations  concurrent  with  the  issuing 
of  prescriptions  to  Justice  Larsen,  and 
that  the  records  the  Respondent 
maintained  pertaining  to  Justice  Larsen 
were  incomplete  and  inaccurate.  The 
order  also  asserts  that  the  Respondent's 
actions  were  "unprofessional"  and 
departed  from  or  failed  to  conform  to 
"an  ethical  or  quality  standard  of  the 
profession."  The  order  also  states  that  if 
found,  these  violations  of  Pennsylvania 
law  and  regulations  would  result  in 
civil  penalties  to  include  fines  and  the 
revocation  of  his  medical  license. 
However,  the  results  of  this  proposed 
State  action  are  not  reflected  in  the 
investigative  file  or  in  the  Respondent's 
Reply. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  the  Respondent's  DEA  Certificate 
of  Registration  and  deny  any  pending 
applications,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered. 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 
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(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  J.  Schwartz,  Jr.,  M.D.,  Docket  No. 
88-42,  54  FR  16,422  (1989). 

In  this  case,  factors  one.  two,  four, 
and  five  are  relevant  in  determining 
whether  the  Respondent's  continued 
registration  would  be  inconsistent  with 
the  pubhc  interest.  As  to  factor  one, 
"recommendation  of  the  appropriate 
State  licensing  board,"  the  Pennsylvania 
Bureau  has  issued  an  extensive  and 
comprehensive  show  cause  order 
alleging  that  the  Respondent  has 
engaged  in  a  twelve  year  pattern  of 
prescribing  controlled  substances  to 
individuals  who  were  not  his  patients. 
The  Bureau  asserted  that  such  conduct, 
if  found,  would  violate  state  law  and 
regulations,  potentially  justifying 
revocation  of  his  medical  license  and 
imposition  of  a  fine  for  each  instance  of 
such  behavior.  However,  the  result  of 
this  show  cause  order  is  not  contained 
in  the  record  reviewed  at  this  time  by 
the  Deputy  Administrator.  Therefore, 
although  relevant  that  the  Bureau,  after 
investigating  the  Respondent's  conduct, 
initiated  disciplinary  action,  the  Deputy 
Administrator  has  weighed  the  State's 
actions  accordingly,  remaining  aware 
that  the  Bureau  has  merely  asserted 
allegations,  and  that  the  outcome  of  the 
State's  actions  remains  unknown. 

As  to  factor  two,  the  Respondent's 
"experience  in  dispensing  *   •   * 
controlled  substances,"  and  factor  four, 
the  Respondent's  "(clompliance  with 
applicable  State,  Federal,  or  local  laws 
relating  to  controlled  substances,"  the 
investigative  file  clearly  alleges,  and  the 
Respondent  has  not  denied,  that  he 
engaged  in  a  course  of  conduct  over  a 
twelve  year  period  which  clearly 
violated  federal  regulations  promulgated 
pursuant  to  the  Controlled  Substances 
Act.  Specifically,  to  be  effective,  a 
prescription  for  a  controlled  substance 
"must  be  issued  for  a  legitimate  medical 
purpose  by  an  individual  practitioner 
acting  in  the  usual  course  of  his 
professional  practice."  21  C.F.R. 
1306.04(a);  see  also  Harlan  J. 
Borcherding,  D.O,  60  FR  28.796,  28,798 


(1995).  The  Respondent's  issuing 
prescriptions  for  controlled  substances 
to  individuals  unknown  to  him  and  not 
under  his  medical  care  would  not  meet 
this  criteria.  Further,  the  Respondent's 
prescribing  of  controlled  substances  to 
Justice  Larsen  merely  upon  his  request, 
without  seeing  him,  examining  him,  or 
otherwise  making  a  medical  evaluation 
prior  to  issuing  the  prescription, 
demonstrated  behavior  such  that  the 
patient's  demands  seemed  to  replace  the 
physician's  judgment.  The  Deputy 
.Administrator  has  previously  found  that 
prescriptions  issued  under  such 
circumstances  were  not  a  legitimate 
niedic;al  purpose:  for  example,  when  an 
undercover  officer  dictated  the 
controlled  substance  to  be  given,  "rather 
than  Respondent,  as  a  practitioner, 
determining  the  medication  appropriate 
for  the  medical  condition  presented  by 
the  officer."  Ibid.  Such  uncontroverted 
actions  on  the  part  of  the  Respondent 
are  preponderating  evidence  that  he  has 
dispensed  controlled  substances  in 
violation  of  federal  law. 

As  to  factor  five,  "(sluch  other 
conduct  which  may  threaten  the  public 
health  or  safety,"  the  IDeputy 
Administrator  finds  significant  that  the 
Respondent,  in  issuing  controlled 
substance  prescriptions  for  the  use  of 
Justice  Larsen,  failed  to  coordinate  these 
prescriptions  with  his  patient's  other 
care  providers.  Although,  in  the  normal 
course  of  prescribing,  safeguards  may 
exist  at  pharmacies  to  prevent  over- 
prescribing  of  controlled  substances  to  a 
single  patient,  in  this  case,  since  the 
prescriptions  were  not  issued  in  the 
patient's  name,  such  safeguards  would 
fail  to  identify  this  patient  as  a  recipient 
of  multiple,  controlled  substances 
prescriptions. 

Further,  the  public  was  at  risk  from 
the  potential  for  diversion  of  controlled 
substances  by  both  the  patient  who 
could  have  received,  undetected, 
multiple  prescriptions  for  controlled 
substances,  and  the  named  individuals 
who  were  prescribed  controlled 
substances  without  a  legitimate  medical 
need.  The  very  safeguards  established  to 
prevent  such  dangers  were 
circumvented  by  the  Respondent's 
practice.  Although  evidence  exists  to 
show  that  diversion,  in  this  case,  did 
not  occur,  the  potential  remained  over 
a  twelve  year  period  for  such  abuse,  and 
this  potential  created  a  threat  to  the 
public  interest,  as  well  as  to  the  safety 
of  this  individual  patient.  Therefore,  the 
Deputy  Administrator  finds  that  the 
public  interest  is  best  served  by 
revoking  the  Respondent's  DEA 
Certificate  of  Registration  at  this  time. 
The  Respondent  is  certainly  free  to 
reapply  for  a  Certificate  of  Registration 


and  to  provide  information  which 
would  assure  the  Deputy  Administrator 
that  the  Respondent's  future  prescribing 
practices  would  not  pose  a  threat  to  the 
public  interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration,  AH1675252,  issued  to  Eari 
A.  Humphreys,  M.D.  be,  and  it  hereby 
is,  revoked,  and  any  pending 
applications  for  renewal  of  said 
legistration  are  denied.  This  order  is 
effective  February  28.  1996. 

Dated:  )anuary  23,  1996. 
Stephen  H.  Greene, 

Deputy  Administrator. 

|FR  Doc.  96-1560  Filed  1-26-96;  8:45  am) 
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[Docket  No.  94-19] 

Terrence  E.  Murphy,  M.O.;  Revocation 
of  Registration 

On  November  30,  1993,  the  Deputy 
Assistant  Administrator  (then  Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Terrence  E.  Murphy,  M.D.,  (Respondent) 
of  Tulsa,  Oklahoma,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AM2822876, 
under  21  U.S.C.  824(a),  and  deny  any 
pending  applications  for  renewal  of  his 
registration  as  a  practitioner  under  21 
U.S.C.  823(fJ,  as  being  consistent  with 
the  public  interest.  Specifically,  the 
Order  to  Show  Cause  alleged  that: 

1.  (The  Respondent's]  continued 
registration  would  be  inconsistent  with  the 
public  interest,  as  that  term  is  used  in  21 
U.S.C.  823(f)  and  824(a)(4),  as  evidenced  by, 
but  not  limited  to,  the  following: 

a.  Effective  October  26,  1988,  the  State  of 
Alabama,  Alabama  State  Board  of  Medical 
Examiners,  Medical  Licensure  Commission 
(Alabama  Board)  suspended  |the 
Respondent's]  medical  license  for  one  year 
and.  thereafter,  placed  [his]  medical  license 
on  indefinite  probation. 

b.  [The  Respondent)  materially  falsified  an 
application  for  a  controlled  substance  license 
to  the  Oklahoma  Board  of  Narcotics  and 
Dangerous  Drugs,  submitted  by  (the 
Respondent]  on  June  20,  1990,  by  indicating 
on  such  application  that  |hc|  never  had  a 
previous  registration  suspended,  when,  in 
fact,  )his)  Alabama  medical  license  had  been 
suspended  by  the  Alabama  Board,  effective 
October  26, 1988.  [The  Respondent]  also 
materially  falsified  such  applicatiou  by 
answering  that  |hel  had  never  been 
physiologically  or  psychologically  addicted 
to  controlled  dangerous  substances,  when,  in 
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fact,  the  Jay  Hospital,  i(x;ateti  in  jnyi.i 
Florida,  terminated  IhisI  staff  privileges  at 
that  facility  based  upon  [hisi  excessive  use  of 
drugs,  narcotics,  alcohol,  chemicals  or  other 
substances  which  rendered  Ihiml  unable  to 
practice  medicine  with  reasonable  skill  and 
safety  to  patients.  Shortly  thereafter  |hel 
entered  a  drug  treatment  program  for 
impaired  physicians  in  the  State  of  Florida 
and  |he  was|  diagnosed  as  being  in  the  early 
stages  of  substance  abuse. 

2.  (The  Respondent!  materially  falsified  an 
application  for  a  DEA  Certificate  of 
Registration,  submitted  by  [him]  on 
December  27, 1990.  by  indicating  on  such 
application  that  Ihel  had  never  had  a  State 
professional  license  or  controlled  substance 
registration  suspended,  denied,  restricted  or 
placed  on  probation,  when,  in  fact,  the 
Alabama  Board  suspended  Ihisj'medical 
license  and  placed  jhis]  license  on  indefinite 
probation  thereafter,  effective  October  26. 
1988.  21  U.S.C.  824(a)(1). 

On  December  28. 1993.  the 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Tulsa,  Oklahoma, 
on  November  1-2.  1994.  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence,  and 
after  the  hearing,  counsel  for  both  sides 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument.  On 
March  2,  1995,  Judge  Tenney  issued  his 
Findings  of  Fact.  Conclusions  of  Law, 
and  Recommended  Ruling, 
recommending  that  the  Deputy 
Administrator  permit  the  Respondent  to 
retain  his  DEA  Certificate  of  Registration 
in  spite  of  the  violation  of  21  U.S.C. 
824(a)(1).  but  that  he  issue  a  formal 
reprimand.  Both  parties  filed  exceptions 
to  Judge  Tenney's  decision,  and  on 
April  11,  1995.  Judge  Tenney 
transmitted  the  record  of  these 
proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety  and 
the  filings  of  the  parties,  and  pursuant 
to  21  C.F.R.  1316.67,  hereby  issues  his 
final  order  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth.  The  Deputy  Administrator  adopts, 
except  to  the  extent  rioted  below,  the 
Findings  of  Fact,  Conclusions  of  Law 
and  Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Deputy  Administrator  finds  that 
the  parties  stipulated  that  the 
Respondent  is  a  physician  who 
possesses  an  unrestricted  license  to 
practice  medicine  in  the  State  of 
Oklahoma.  Further,  as  of  the  time  of  the 


inMrni'^  (it'iure  Judge  Tenney.  the 
Oklahoma  Board  of  Medical  Licensure 
(Oklahoma  Board)  did  not  have  any 
disciplinary  proceedings  pending 
against  the  Respondent,  had  not 
recommended  that  any  action  be  taken 
against  the  Respondent's  registrations 
by  the  DEA  or  the  Oklahoma  Bureau  of 
Narcotics  and  Dangerous  drugs,  and 
neither  party  has  filed  any  information 
indicating  that  such  proceedings  or 
recommendations  have  been 
subsequently  made  by  the  Oklahoma 
Board. 

In  the  mid-1980's.  the  Respondent 
moved  to  Alabama  and  obtained  an 
Alabama  medical  license.  However,  in 
July  1987,  the  Respondent  moved  to  Jay. 
Florida,  whei«  he  became  licensed  and 
practiced  medicine  until  December 
1987,  when  his  staff  privileges  at  the  Jay 
Hospital  were  revoked.  Confiicting 
evidence  was  admitted  concerning 
allegations  that  the  Respondent  abused 
substances  while  practicing  medicine  at 
the  Jay  Hospital.  The  Respondent 
testified  that,  in  an  attempt  to  clear  up 
these  allegations,  he  had  admitted 
himself  into  the  Friary  on  the  Shore 
(Friary),  a  substance  abuse  treatment 
center.  He  stayed  there  from  January  18- 
20,  1988,  but  left  despite  the 
recommendation  for  inpatient 
treatment.  According  to  Friary  medical 
records,  the  Respondent  had  admitted  to 
occasional  alcohol  use.  use  of  Lorcet  for 
neck  pain,  use  of  marijuana  while  in 
college,  and  occasional  use  of  cocaine 
during  his  medical  residency.  The 
records  further  indicated  that  the 
Respondent's  wife  believed  he  took 
antidepressants  and  benzodiazepines.  A 
psychologist  at  the  Friary  had 
concluded  that  the  Respondent 
appeared  to  have 

many  of  the  compulsive,  stressful,  addictive 
personality  traits  that  are  often  present 
among  individuals  who  are  prone  to 
medicating  psychological  problems  with 
psychoactive  substances.  He  is  likely  to  be  a 
very  unreliable  repwrter  regarding  addictive 
behavior,  as  are  most  individuals  with  the 
disease  of  chemical  dependency.  This 
complicates  his  current  diagnosis  with  regard 
to  addictive  illness.  However,  on  the  liasis  of 
his  life  history  and  his  denial  of  his 
responsibility  for  the  situation  in  which  he 
finds  himself,  intensive  psychotherapy  is 
recommended. 

The  psychologist  gave  the  diagnostic 
impression  of  "[pjsychoactive  substance 
abuse,  including  cannabis,  cocaine, 
amphetamines,  and  possible  other 
sulwtances."  However.  Dr.  Ferillo,  to 
whom  the  Respondent  was  referred  by 
the  Friary  on  January  19.  1988,  had 
concluded  that  there  was  "(plossible 
chemical  dependency  and  abuse,  by 
history."  and  that  he  could  not  "say 


with  any  certainty  that  this  person  has 
a  definite  substance  abuse  problem." 

On  October  11. 1988,  the  Respondent 
and  the  Alabama  State  Board  of  Medical 
Examiners  (Alabama  Board)  entered  into 
a  stipulation  in  which  the  Respondent 
agreed,  inter  alia,  that  he  had  prescribed 
controlled  substances  to  various 
individuals  identified  in  an 
administrative  complaint,  but  he  denied 
that  any  of  these  prescriptions  were  for 
anything  other  than  a  legitimate  medical 
purpose.  However,  he  neither  admitted 
nor  denied  the  allegations  set  forth  in 
the  administrative  complaint  as  follows: 

32.  Knowingly  permitting  the  dispensation 
of  controlled  substances  to  multiple  patients 
from  his  medical  office  while  he  was  absent 
from  the  State  of  Alabama. 

33.  Failure  to  appear  before  the  Board  of 
Medical  Examiners  for  an  interview  f)er  the 
Board's  request. 

34.  In  January  1988,  summary  suspension 
of  medical  staff  privileges  at  a  Florida 
hospital  based  for,  inter  alia,  failure  to 
maintain  adequate  medical  standards,  for 
engaging  in  disruptive  behavior,  for  "the 
reasonable  belief  of  physical  impairment 
which  may  adversely  affect  patient  care",  for 
using  inappropriate  clinical  judgment,  and 
for  patient  and  staff  loss  of  confidence. 

35.  Substance  abuse. 

36(b).  Intentional  avoidance  of  service  of 
an  order  for  blood  and  urine  samples  for  a 
drug  screen. 

36(c).  From  February  to  May,  1988,  writing 
prescriptions  for  "office  use"  in  violation  of 
federal  regulations. 

37.  Continuation  in  practice  of  the 
Respondent  would  constitute  an  immediate 
danger  to  (the  Respondent's]  patients  and  to 
the  public. 

In  the  stipulation,  the  Alabama  Board 
agreed  to  a  disposition  of  the  allegations 
"without  the  necessity  of  making  any 
further  findings  of  fact  or  adjudications 
of  fact  with  respect  to  these  allegations," 
and  the  Respondent  agreed  to  submit  to 
blood  and  urine  sampling  for  a  drug 
screen,  which  tested  negative.  Although 
the  Alabama  administrative  complaint 
contained  allegations  of  substance  abuse 
by  the  Respondent,  he  neither  denied 
nor  admitted  the  allegations,  and  they 
were  never  formally  adjudicated. 

On  October  26.  1988,  by  which  time 
the  Respondent  had  ceased  practicing 
medicine  in  Alabama,  a  consent  order 
was  entered,  in  which  the  Chairman  of 
the  Medical  Licensure  Commission  of 
Alabama  found  that  sanctions  were 
authorized  against  the  Respondent 
because  he  had  "committed  multiple 
violations  of  §  34-24-360(8).  Code  of 
Alabama,  1975"  (prescribing, 
dispensing,  furnishing  or  supplying 
controlled  substances  to  persons  for 
other  than  a  legitimate  medical 
purpose).  Further,  the  order  provided 
that  the  Respondent's  license  to  practice 
medicine  was  suspended  for  one  year. 
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after  which  the  license  would  be  on 
indefinite  probation,  and  the 
Respondent  would  need  express, 
written  permission  from  the  Medical 
Licensure  Commission  to  re-engage  in 
the  practice  of  medicine  in  Alabama.  As 
a  condition  precedent  to  re-entering 
medical  practice  in  Alabama,  the 
Respondent  also  had  to  voluntarily 
admit  himself  to  a  substance  abuse 
program  approved  in  advance  in  writing 
by  the  State  Board  of  Medical 
Examiners,  and  successfully  complete 
all  inpatient  or  residential  treatment 
recommended  by  the  supervising 
physician.  Even  if  the  Respondent 
became  authorized  to  re-enter  medical 
practice  in  Alabama,  "the  Alabama 
Controlled  Substances  Registration 
Certificate  of  the  Respondent  shall  be 
limited  to  Schedules  IV  and  V."  Also, 
the  Respondent  was  ordered  to  pay  a 
$500.00  fine.  In  1989,  the  Respondent 
requested  the  termination  of  his 
probation  in  Alabama,  but  on  March  19, 
1990,  the  Licensure  Commission  denied 
his  request,  finding  that  there  had  been 
"insufficient  objective  evidence 
submitted  to  reasonably  satisfy  the 
Commission  that  |the  Respondent]  has 
complied  with  the  Consent  Order." 

Further,  after  an  administration 
proceeding  was  held  by  the  Florida 
Department  of  Professional  Regulation, 
a  final  order  dated  February  12.  1991, 
was  issued  by  the  Florida  Board  of 
Medicine,  finding  that  the  Respondent 
had  violated  a  Florida  statute  by  having 
his  license  to  practice  medicine 
revoked,  suspended,  or  otherwise  acted 
against  by  the  Alabama  licensing 
authority,  and  ordered  the  Respondent 
to  pay  a  $500.00  fine  and,  if  the 
Respondent  sought  reactivation  of  his 
Florida  license,  ordering  it  to  be  placed 
on  probation  with  the  terms  and 
conditions  to  be  set  by  the  Board. 

On  October  24, 1988,  the  Respondent 
voluntarily  submitted  to  the  jurisdiction 
of  the  Oklahoma  Board,  and  he  agreed 
to  a  five-year  probation  on  an  Oklahoma 
Supervised  Medical  Doctor  Certificate 
with  numerous  terms  and  conditions, 
including  infer  alia  that  during  the 
probational  period:  (1)  He  would  not 
"prescribe,  administer  or  dispense  any 
medications  for  his  personal  use,  to 
specifically  include  controlled 
dangerous  substances";  (2)  he  would 
"take  no  medication  except  that  which 
is  authorized  by  a  physician  treating 
him  for  a  legitimate  medical  need"  and 
that  he  would  "inform  any  physician 
treating  him  of  allegations  made 
concerning  [his]  previous  use  of 
controlled  dangerous  substances";  (3)  he 
would  "submit  biological  fluid 
specimens  *  *  *  for  analysis";  (4)  he 
would  "continue  under  psychiatric  care 


and  shall  authorize  said  treating 
physician  to  report  to  the  Board 
quarterly  on  [his]  progress,  and  [he] 
shall  continue  all  supportive  programs 
and  therapy  recommended  thereby";  (5) 
he  would  "not  prescribe,  administer  or 
dispense  any  Schedule  drugs  or 
controlled  dangerous  substances,  until 
authorized  by  the  Board."  The 
Respondent,  however,  made  clear  that 
his  agreement  was  not  "to  be  construed 
as  an  admission  *  *   *  of  any 
allegations  made  against  him  by 
licensing  authorities  in  any  other  State, 
all  material  allegations  of  which  are 
expressly  denied."  On  January  13, 1990. 
the  Respondent's  application  for 
reinstatement  with  the  Oklahoma  Board 
as  a  licensed  physician  and  surgeon  was 
granted  and  he  was  placed  on  probation 
for  a  period  of  three  years. 

However,  on  May  24,  1990,  the 
Oklahoma  Board  issued  an  order 
restoring  an  unrestricted  medical 
license  to  the  Respondent.  The  Board 
found  that  the  Respondent  had  fulfilled 
the  terms  and  conditions  of  his 
probation,  and  that  he  "could  fimction 
as  a  medical  doctor  with  an  unmodified 
license  without  endangering  public 
health,  safety,  or  welfare."  Yet  the  Order 
also  stated:  "In  the  event  Dr.  Murphy 
returns  to  active  practice  in  Oklahoma, 
he  will  appear  before  the  Oklahoma 
Board  and  comply  with  any  terms  and 
conditions  imposed  at  that  time,  if  any, 
and  will  submit  to  the  normal  post- 
probation  visit  by  the  Board  staff," 
including  the  requirement  that  the 
Respondent  submit  to  random  blood 
and  urine  analysis.  From  August  3, 
1988,  until  June  1989,  the  Respondent 
submitted  random  blood  and  urine 
samples  for  analysis  to  Gary  K.  Borrell, 
M.D.,  a  physician  appointed  by  the 
Oklahoma  Board,  with  all  test  results 
being  negative.  Further,  the  Respondent 
submitted  into  evidence  an  affidavit 
from  Dr.  Borrell.  attesting  that  he  had 
never  "observed  any  of  the  physical 
symptoms  that  (he)  would  identify  as 
indicative  of  an  abstinence  syndrome  or 
of  drug  withdrawall.  nor  any] 
indications  that  [hel  would  interpret  as 
acute  toxicity  fi-om  a  substance  of 
abuse."  Dr.  Borrell  also  opined  that  the 
Respondent  was  not  "physiologically 
addicted"  to  any  substance. 

On  June  11. 1990,  the  Respondent 
executed  an  application  for  registration 
with  the  Oklahoma  State  Bureau  of 
Narcotics  and  Dangerous  Drugs  Control 
(Oklahoma  Bureau)  for  authorization  to 
handle  controlled  substances.  Questions 
seven  and  eight  of  that  application  state: 

7.  Has  a  previous  registration  held  by  the 
applicant  under  any  name  or  corporate  or 
legal  entity,  been  surrendered,  revoked, 
suspended,  denied  or  is  such  action  pending? 


8.  Have  you  ever  been  physiologically  or 
psychologically  addicted  to  controlled 
dangerous  substances? 

The  Respondent  had  answered  "No"  to 
both  questions.  At  the  hearing  before 
Judge  Tenney,  the  Respondent 
explained  that  he  had  provided  the 
negative  response  because  he  read  the 
question  as  distinguishing  between 
"license"  and  "registration",  and  since 
his  Oklahoma  Bureau  registration  had 
not  been  suspended,  he  thought  the 
correct  answer  was  "No."  The 
Respondent  denied  any  drug  use 
without  a  prescription  since  his 
"college"  days. 

On  August  10, 1990,  the  Oklahoma 
Bureau  issued  an  order  to  show  cause  to 
the  Respondent,  referencing  his  answers 
to  questions  seven  and  eight,  and  on 
September  12, 1990,  the  Oklahoma 
Bureau  and  the  Respondent  entered  into 
a  stipulation.  The  Stipulation  listed  as 
findings  of  fact  the  Oklahoma  Board's 
actions  against  the  Respondent's 
medical  license,  and  concluded  as  a 
matter  of  law  that  "by  virtue  of  the 
action  of  the  Oklahoma  State  Board  of 
Medical  Licensure  and  Supervision,  [the 
Respondent]  has  had  a  restriction  or 
limitation  placed  upon  his  professional 
license",  and  that  "upon  such  a  finding, 
the  Director  of  the  Oklahoma  State 
Bureau  of  Narcotics  and  Dangerous 
Drugs  Control  shall  deny  a  request  for 
registration.*  *  *"  The  stipulation 
then  recommended  that  the 
Respondent's  request  for  registration  be 
denied  until  September  15,  1990,  "after 
which  time  he  may  be  registered."  The 
Oklahoma  Bureau  then  issued  an  order 
reflecting  the  terms  of  the  stipulation. 

On  October  3, 1984.  DEA  Certificate 
of  Registration  AM2822876  was 
assigned  to  the  Respondent.  The 
Respondent  executed  a  renewal 
application  for  this  registration  on 
December  27,  1990.  in  which  he 
answered  "No"  to  the  following 
question: 

2b.  Has  the  applicant  ever  been  convicted 
of  a  crime  in  connection  with  controlled 
substances  under  State  or  Federal  law,  or 
ever  surrendered  or  had  a  Federal  controlled 
substance  registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  a  State 
professional  license  or  controlled  substance 
registration  revoked,  suspended,  denied, 
restricted  or  placed  on  probation? 

On  January  11, 1991,  the  DEA  renewed 
the  Respondent's  Certificate  of 
Registration  AM2822876,  for  a  period  of 
three  years. 

At  tne  hearing  before  Judge  Tenney, 
the  Respondent's  mother  testified  that 
when  the  Respondent  had  received  the 
renewal  application,  the  deadline  was 
imminent,  so  he  signed  the  blank  form 
and  she  then  filled  in  the  application 
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and  mdiied  it.  P'urther,  she  .-.idttKi  -^he 
knew  that  her  son  had  had  problems 
with  his  medical  license  but  not  with 
"his  drug  licensing,"  which  was  the 
subject  of  the  application.  She  also 
testified  that  she  never  intended  to 
deceive  the  DEA  by  responding  "No"  to 
the  question  on  the  form  now  in 
dispute. 

The  Respondent  testified  before  Judge 
Tenney.  explaining  that  his  mother's 
recollection  of  events  was  consistent 
with  his  memory  of  how  the  December 
1990  DEA  renewal  application  had  been 
completed.  He  stated  he  still  found 
question  2(b)  to  be  confusing,  but  that 
he  had  not  intended  to  deceive  the  DEA 
about  his  licensing  problems  in 
Alabama  and  Florida.  The  Respondent 
further  testified  that  he  had  signed  the 
form  before  his  mother  had  prepared  it, 
and  that  he  had  not  discussed  the 
application  with  his  mother.  "I  don't 
discuss  these  things  hardly  at  all.  I  go 
to  work.  I  work  seven  days  a  week  as  a 
doctor.  I  work  100  hours  a  week.  I  don't 
sit  around  worrying  about  these 
applications."  However,  when 
examined  concerning  the  specific 
question,  the  Respondent  testified  that 
he  did  not  remember  telling  the  DEA 
Investigator  that  he  had  thought 
question  2(b)  only  applied  to  a 
conviction.  He  stated,  "Now,  I  don't 
have  a  transcript  of  what  I  said  to  (the 
DEA  Investigator),  and  I  don't  rememlwr 
if  I  said  that  or  not,  I  can  just  remember 
that — you  know,  that  was  1990;  it  is 
1994  now  *   •   *.  I  can  just  remember 
the  general  gist  of  it.  I  didn't  think  I 
filled  it  out  wrong,  and  I  didn't  intend 
to  fill  it  out  wrong."  When  asked:  "Well, 
if  [the  DEA  Investigator),  then,  indicates 
that  you  told  her  that  it  only  applies  to 
a  conviction,  would  you  challenge  her 
assertion?  The  Respondent  stated:  "I 
would  challenge  anybody's  memory 
four  years  later.  Yes,  I  would." 

However,  the  DEA  Investigator 
testified  that  when  she  questioned  the 
Respondent  concerning  question  2(h), 
he  had  first  argued  with  her  concerning 
the  actual  content  of  the  question.  After 
the  Investigator  had  another  investigator 
read  the  question  from  the  application 
to  him.  then  the  Respondent  stated  that 
"it  hadn't  been  his  intent  to  defraud  or 
to  lie,  falsify  his  application  *   *   *  he 
basically  said  he  thought  the  question 
had  said  convictions." 

Regarding  the  Respondent's 
application  before  the  Oklahoma  Bureau 
and  the  resulting  show  cause  order,  the 
Investigator  testified  that  the 
Respondent  had  informed  her  that  he 
had  never  had  any  problems  with  the 
Oklahoma  Bureau.  However,  when 
questioned  further,  the  Respondent  had 
told  the  Investigator  that  his  attorney 


had  takba  t...ire  of  any  probluiii^  rulating 
to  that  application. 

Between  July  26  and  August  3,  1992. 
the  Respondent  began  working  at  the 
Physicia  s  Injur>'  Clinic  (Clinic),  located 
at  301,5  Flast  Skelly  Drive,  Tulsa. 
Oklahoma.  Prior  to  that  date,  the 
Respondent  had  worked  at  a  medical 
facility  located  at  1412  North  Robinson 
Road,  Oklahoma  City.  Oklahoma.  On 
August  6.  1992,  personnel  from  the 
Clinic's  corporate  headquarters,  located 
in  Oklahoma  City,  placed  an  order  for 
controlled  substances  with  a 
pharmaceutical  distributor  using  the 
Respondent's  DEA  number.  The  order 
was  to  be  delivered  to  the  Skelly  Drive 
clinic,  where  the  Respondent  was  then 
the  only  physician.  However,  the 
address  listed  on  the  Respondent's  DEA 
Certificate  of  Registration  was  the 
Robinson  Road  address. 

At  the  request  of  the  distributor, 
personnel  at  the  Clinic's  headquarters 
sent  a  facsimile  of 'he  Respondent's 
DEA  registration  and  a  copy  of  a  letter 
dated  July  22.  1992.  from  the  CliQic  to 
the  DEA.  requesting  that  the 
Respondent's  registration  be  changed  to 
the  Skelly  Drive  location.  On  August  11. 
1992,  a  representative  of  the  distributor 
telephoned  a  DEA  Diversion 
Investigator  to  verify  whether  the 
change  of  address  had  been  approved, 
and  that  Investigator  informed  the 
representative  that  the  Respondent  was 
still  registered  at  Robinson  Road  and 
that  the  shipment  could  not  t>e  sent  to 
the  unregistered  location.  Subsequently 
on  August  25,  1992.  DEA  investigators 
took  a  notice  of  inspection  to  the  Clinic, 
and  the  CUnic's  office  manager 
consented  to  an  inspection,  which  was 
supervised  by  the  Diversion 
Investigator.  The  offit»  manager,  in 
response  to  questions  asked  by  the  DEA 
investigators,  took  the  investigators  to 
"a  locked  cabinet  in  a  locked  room." 
which  contained  various  Schedules  UI 
and  IV  controlled  substances.  At  the 
time  of  the  search,  the  office  manager 
explained  to  the  Investigator  that  the 
substances  "belonged  to  the  clinic."  and 
no  evidence  was  produced  to  indicate 
when  the  substances  had  been  placed  in 
the  cabinet.  The  Clinic  is  not  registered 
by  the  DEA  or  the  Oklahoma  Bureau  to 
handle  controlled  substances.  An 
inventory  was  conducted,  and  the 
controlled  substances  were  sealed  until 
the  Respondent's  regi.stration  change  of 
address  was  approved  by  the  DEA  on 
October  9,  1992.  After  such  approval. 
DEA  representatives  returned  to  the 
clinic,  un.sealed  the  controlled 
substances,  found  no  signs  of  tampering 
and.  after  conducting  another  inventory, 
found  that  all  of  the  substances  were 
still  there. 


At  the  hearing  before  Judge  Tenney. 
the  Diversion  Investigator  testified  that 
in  approximately  ten  to  twenty  percent 
of  the  cases  where  a  distributor  calls  to 
verify  a  potential  purchaser's  address, 
the  DEA  registration  contains  an 
outdated  address.  He  then  stated  that  he 
had  never  recommended  revocation  of  a 
DEA  Certificate  of  Registration  on  that 
basis  alone.  Another  Investigator 
testified  that  personnel  at  the  Clinic  had 
placed  the  order,  and  that  she  had  not 
discovered  any  evidence  to  indicate  that 
the  Respondent  had  personally  placed 
such  an  order. 

On  January  12. 1994,  the  Respondent 
executed  a  subsequent  DEA  renewal 
application  to  keep  his  registration 
active  during  the  course  of  these 
proceedings.  In  filling  out  the 
application,  the  Respondent  testified 
that  he  had  sought  the  advice  of  counsel 
to  ensure  that  all  responses  were 
correct.  In  response  to  question  2(b), 
which  was  answered  incorrectiy  on  the 
previous  renewa)  application,  the 
Respondent  now  correctly  answered 
"Yes."  In  a  comment  block,  the 
Respondent  wrote,  inter  alia:  "In 
summary.  I  hold  a  license  to  practice  in 
Oklahoma.  I  have  appeared  before  the 
Oklahoma  State  Bureau  of  Narcotics  and 
Dangerous  Drugs  Control,  who 
thoroughly  investigated  all  of  the 
previous  allegations  of  Florida  and 
Alabama  and  dismissed  the  Show  Cause 
Order  prior  to  the  hearing.  I  have  been 
found  eligible  for  licensing  in  Oklahoma 
for  the  f>ast  six  years."  On  this 
application,  the  Respondent  did 
indicate  his  new  address  in  Hartshome, 
Oklahoma,  although  the  Respondent 
had  been  living  in  Hartshome  since 
November  1993. 

Initially,  21  U.S.C.  824(a)(1)  states: 

(a)  A  registration  pursuant  to  section  823 
of  this  title  to  •   *   •  distribute,  or  dispense 
a  controlled  substance  may  be  suspended  or 
revoked   *   •   *  upon  a  finding  that  the 
registrant — 

(1)  has  materially  falsified  any  application 
filed  pursuant  to  or  required  by  this 
subchapter  ♦  *   • 

Thus,  as  Judge  Tenney  noted,  the 
Deputy  Administrator  may  revoke  or 
suspend  the  Respondent's  registration 
upon  a  showing  that  he  "materially 
falsified"  any  application  filed  pursuant 
to  the  applicable  Controlled  Substances 
Act  provisions.  Here,  the  Deputy 
Administrator  concurs  with  Judge 
Tenney's  finding  that  the  Government 
did  establish  a  prima  facie  case  under 
21  U.S.C.  824(a)(1).  Specifically,  the 
appropriate  test  in  determining  whether 
the  Respondent  materially  falsified  any 
application  is  whether  the  Respondent 
"knew  or  should  have  known"  that  he 
submitted  a  false  application.  See  Bobby 
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Watts,  M.D.,  58  Fed.  Reg.  46,995  (1993); 
accord  Herbert  J.  Robinson,  M.D.,  59 
Fed  Reg.  6,304  (1994). 

Here,  written  on  the  Respondent's 
1990  DEA  renewal  application  was  a 
false  answer  to  question  2(b),  for  the 
answer  failed  to  acknowledge  the 
adverse  actions  taken  in  Alabama  and 
Florida  against  his  professional  license. 
In  determining  that  such  a  false  answer 
was  also  materially  false.  Judge  Tenney 
wrote  in  his  opinion  at  29-30: 

The  incorrect  response  to  question  2(b)  is 
clearly  "material."  As  noted  by  counsel  for 
the  Respondent  in  his  closing  argument,  if 
the  Respondent  correctly  had  checked  "YES" 
to  the  question,  that  would  have  been  a  red 
flag  to  Ithej  DEA  to  go  check  with  the  |State| 
licensing  authorities.  .  .  .  Cf. .  .  .  Gonzales 
y.  United  States.  286  F.2d  118.  120  (10th  Cir. 
1960)  (addressing  a  statute  concerning 

"material  false  statements i.e.. 

statements  that  could  affect  or  influence  the 
exercise  of  a  government  function"),  cert, 
denied,  365  U.S.  878,  81  S.  Ct.  1028,  6  L.Ed. 
2d  190(1961). 

The  Respondent  attempted  to  mitigate 
this  falsification  by  presenting  evidence 
that  his  mother  had  completed  the 
application  after  he  had  signed  it,  and 
she  had  mailed  it  without  his  reviewing 
the  completed  form.  However,  the 
Deputy  Administrator  agrees  with  Judge 
Tenney's  conclusion:  "This  lack  of 
attention,  or  inattention,  was  the 
predominant  reason  for  the  wrong 
statement,  and  the  Respondent  "should 
have  known'  of  the  inaccuracy." 
Further,  in  an  analogous  case  in  which 
a  practitioner  blamed  an  application 
falsification  upon  a  dental  nurse  who 
had  assisted  him  in  filling  out  the 
application,  the  Administrator  of  the 
DEA  had  held  the  practitioner 
responsible,  finding  it  noteworthy  that 
the  practitioner  signed  his  name  to  the 
application.  Robert  L.  Vogler,  D.D.S.,  58 
Fed.  Reg.  51,385  (1993). 

Next,  the  Respondent  argued  that  the 
DEA  had  failed  to  compiy  fully  v/ith  the 
licensing  requirements  of  the 
Administrative  Procedure  Act  (APA) 
before  initiating  this  administrative 
proceeding,  and  thus  the  DEA  would  be 
precluded  from  acting  upon  his 
registration.  Specifically,  the 
Respondent  argued  that  5  U.S.C. 
§  558(c)  requires  DEA  to  provide  him 
with  prior  written  notice  and  an 
opportunity  to  correct  his  application 
errors,  and  that  the  DEA  had  failed  to 
meet  these  requirements. 

Section  558(c)  provides  in  relevant 
part: 

Except  in  cases  of  willfulness-or  those  in 
which  public  health,  interest',  or  safety 
requires  otherwise,  the  .  .   .  suspension,  |or] 
revocation  ...  of  a  license  is  lawful  only  if, 
before  the  institution  of  agency  proceedings 
therefor,  the  licensee  has  been  given — 


(1)  Notice  by  the  agency  in  writing  of  the 
facts  or  conduct  which  may  warrant  the 
action;  and 

(2)  Opportunity  to  demonstrate  or  achieve 
compliance  with  all  lawful  requirements. 

However,  on  this  issue,  the  Deputy 
Administrator  concurs  with  Judge 
Tenney's  analysis  and  conclusion: 

To  the  extent  that  5  U.S.C.  §  558  applies  to 
the  instant  proceeding,  the  Respondent 
overlooks  the  "willfulness"  exception  to 
section  558's  requirement  of  written  notice 
and  an  opportunity  to  achieve  compliance.  In 
ca.ses  of  "willfulness."  the  registrant  is  not 
given  "another  chance"  to  achieve 
compliance.    .  .  .  It  is  concluded  that  the 
material  falsification  in  the  instant  case, 
which  resulted  because  the  Respondent 
grossly  neglected  his  obligation  to  be 
truthful,  is  tantamount  to  "willfulness" 
under  5  U.S.C.  §  558(c).  The  DEA.  therefore, 
was  not  required  to  give  the  Respondent 
written  notice  and  an  opportunity  to  correct 
the  renewal  application  before  initiating  this 
proceeding. 

Further,  the  Respondent  argued  in  his 
response  to  the  Government's 
exceptions,  that  "  'Willfulness'  means  a 
voluntary,  intentional  violation  of  a 
known  legal  duty,"  requiring  actual 
knowledge,  and  not  the  lesser  standard 
of  "should  have  known."  However, 
cases  interpreting  the  meaning  of 
"willful"  as  used  in  the  APA  have  noted 
that  the  term  is  often  used  "to 
characterize  conduct  marked  by  careless 
disregard"  of  statutory  requirements. 
Eastman  Produce  Co.  v.  Benson,  278 
F.2d  606,  609  (3d  Cir.  1960);  see,  e.g.. 
Biological  Resources.  Inc.,  55  Fed.  Reg. 
30,752  (Health  and  Human  Services 
1990)  (noting  that  a  "number  of  cases 
that  have  considered  the  meaning  of 
willfulness  in  license  revocation 
proceedings  have  noted  that  willful 
conduct  can  be  found  either  when  a 
person  intentionally  does  a  prohibited 
act  or  when  a  person  acts  with  careless 
disregard  of  statutory  requirements"). 
The  Deputy  Administrator  finds  that  the 
Respondent's  conduct  was  "willful,"  for 
he  acted  with  "careless  disregard"  for 
the  statutory  and  regulatory 
requirements  when  he  submitted  his 
1990  DEA  renewal  application  with  the 
incorrect  response  to  question  2(b). 
Thus,  the  Deputy  Administrator  agrees 
with  Judge  Tenney,  that  DEA's 
subsequent  actions  did  not  violate  5 
U.S.C.  558. 

Next,  pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration, 
or  deny  a  pending  application  for 
registration,  if  he  determines  that  the 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Section  823(f)  requires  that  the 
following  factors  be  considered. 


(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  denied.  See 
Henry  f.  Schwarz,  Jr.,  M.D.,  Docket  No. 
88-42,  54  Fed.  Reg.  16,422  (1989). 

In  this  case,  factors  one,  two,  four, 
and  five  are  relevant  in  determining 
whether  the  Respondent's  certificate 
should  be  revoked  and  any  pending 
application  denied  as  being  inconsistent 
with  the  public  interest.  As  to  factor 
one,  "recommendation  of  the 
appropriate  State  licensing  board,"  the 
Government  argued  that  actions  taken 
against  the  Respondent's  medical 
licenses  in  Alabama,  Florida,  and 
Oklahoma,  as  well  as  the  suspension  of 
his  Oklahoma  Bureau  registration, 
support  a  finding  that  State  licensing 
board's  recommendations  lead  to  a 
conclusion  adverse  to  the  Respondent's 
retention  of  his  DEA  registration.  Judge 
Tenney  disagreed  with  this  proposition, 
finding  instead  that  the  Alabama  and 
Florida  adverse  actions  were  five  years 
old,  and  the  factual  bases  for  such 
action  were  "sketchy  at  best."  Further, 
Judge  Tenney  found  more  persuasive 
the  fact  that  Oklahoma  authorities  had 
granted  the  Respondent  an  unrestricted 
medical  license  and  an  unrestricted 
controlled  substances  registration,  and 
that  since  1990,  there  have  been  no 
negative  allegations  nor  pending 
disciplinary  proceedings  against  the 
Respondent.  Thus,  Judge  Tenney 
concluded  that  "the  whole  evidence  • 
supports  a  favorable  'recommendation 
[by]  the  appropriate  State  licensing 
board  or  professional  disciplinary 
authority.' " 

Here,  although  the  Deputy 
Administrator  agrees  with  Judge 
Tenney's  factual  findings,  he  disagrees 
with  his  conclusion.  For  the  Deputy 
Administrator  also  finds  significant  that 
in  the  1988  Alabama  Consent  Order,  the 
Respondent's  license  was  placed  on 
indefinite  probation,  and  that  as  a 
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condition  precedent  for  his  receiving  a 
medical  license,  the  Respondent  had  to 
voluntarily  admit  himself  to  a  substance 
abuse  program  and  successfully 
complete  it.  Further,  even  if  the 
Respondent  became  authorized  to  re- 
enter medical  practice  in  Alabama,  his 
controlled  substances  registration  would 
remain  limited  to  Schedules  IV  and  V. 
Also,  in  1990,  the  Alabama  Licensure 
Commission  denied  the  Respondent's 
request  for  termination  of  his  probation, 
noting  "insufficient  objective  evidence 
submitted  to  reasonably  satisfy  the 
Commission  that  [the  Respondent]  has 
complied  with  the  Consent  Order." 
Similarly,  in  1991.  the  Florida  Board 
ordered  that,  if  the  Respondent  sought 
reactivation  of  his  Florida  license,  such 
reinstatement  would  result  in  bis 
receiving  a  probationary  license  with 
the  terms  and  conditions  to  be  set  by  the 
Board.  Therefore,  two  States 
recommend,  after  investigating 
allegations  of  misconduct,  that 
probationary  requirements  be  levied 
against  the  Respondent's  medical 
license,  with  stated  conditions  to  be  met 
in  Alabama  before  even  a  probationary 
license  would  be  issued. 

As  to  factor  two.  the  Respondent's 
"experience  in  disponing  *   *   • 
controlled  substances,"  the  Deputy 
Administrator  agrees  with  Judge 
Tenney's  findings  and  conclusions.  The 
Government  noted  that  the  Alabama 
Medical  Board  had  found  that  the 
Respondent  had  allowed  his  stalTto 
administer  and  prescribe  controlled 
substances  in  his  absence,  and  that  the 
Respondent  had  abused  drugs.  The 
Government  then  argued  that  such 
conduct  was  adverse  to  the  public 
interest. 

However,  Judge  Tenney  concluded 
that  a  preponderance  of  the  evidence 
failed  to  support  this  contention. 
Specifically,  the  evidence  of  improper 
dispensing  of  controlled  substances 
merely  consisted  of  a  finding  in  the 
Alabama  administrative  complaint, 
which  led  to  a  consent  order  in  which 
the  Respondent  "neither  admitted  nor 
denied"  the  factual  allegations.  No 
further  adjudication  of  the  facts  was 
conducted.  Based  on  this  limited 
evidence  of  record.  Judge  Tenney 
concluded  that  "I  too  am  unable  to  find 
with  any  substantiality  that  the 
Respondent  allowed  his  staff  to 
administer  and  prescribe  controlled 
substances  in  his  absence." 
Furthermore,  no  other  evidence  of 
record  supports  a  finding  that  the 
Respondent  was  unlawfully  dispensing 
controlled  substances. 

As  to  the  allegation  of  the 
Respondent's  drug  abuse,  Judge  Tenney 
found  that  "(i|n  sum,  there  was  some 


evidence  ot  occasional  past  drug  abuse, 
but  no  persuasive  evidence  indicative  of 
drug  use  or  abuse  during  the  last  decade 
that  would  threaten  the  current  public 
interest  under  21  U.S.C.  823(f)(2)." 
Although  the  Deputy  Administrator 
does  not  condone  the  Respondent's  past 
conduct  of  admitted  unlawful  drug  use, 
he  agrees  with  Judge  Tenney's 
conclusion.  For  the  Respondent's  drug 
screenings  from  August  1988  to  May 
1990  were  negative,  and  no  contrary 
evidence  was  submitted  to  show  drug 
abuse  from  1990  to  1994. 

As  to  factor  four,  the  Respondent's 
"(clompliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances,"  fudge  Tenney 
found  that  the  Respondent  had  violated 
a  Federal  regulation  related  to 
controlled  substances,  21  C.F.R. 
§1301.61   Sp€<;irically,  the  Respondent 
"should  have  determined  whether  the 
July  22,  1992,  request  by  the  (Clinicl  to 
modify  his  registration  address  had  been 
approved  by  the  DEA  before  operating  at 
Skelly  Drive."  The  Deputy 
Administrator  agrees  with  this  finding. 
However,  Judge  Tenney  found  several 
mitigating  facts,  such  as  the  fact  that  the 
July  22  letter  was  generated  prior  to  the 
Respondent's  first  day  of  work  at  the 
Clinic,  that  there  was  no  evidence  of 
diversion  of  controlled  substances  from 
the  unregistered  office  at  Skelly  Drive, 
and  that  the  DEA  Investigator  had  never 
recommended  revocation  of  a  DEA 
registration  on  the  basis  of  a  failure  to 
timely  update  an  address. 

Although  the  Deputy  Administrator 
acknowledges  these  mitigating  facts,  he 
also  finds  relevant  the  fact  that  the 
Alabama  Consent  Order  foujid  sanctions 
authorized  because,  inter  alia,  the 
Respondent  had  committed  multiple 
violations  of  the  Code  of  Alabama 
Section  34-24-360(8)  pertaining  to  the 
prescribing,  dispensing,  furnishing  or 
supplying  of  controlled  substances  to 
persons  for  other  than  a  legitimate 
medical  purpose.  Although  the  facts 
presented  in  the  record  are  inadequate 
to  determine  the  specific  conduct 
underlying  such  a  conclusion,  it  is  still 
significant  under  factor  four  that  a  State 
licensing  board  found  that  the 
Respondent's  conduct  resulted  in 
multiple  violations  of  the  State's 
controlled  substances  statute. 

As  to  factor  five,  "Isjuch  other 
conduct  which  may  threaten  the  public 
health  or  safety,"  the  Government 
argued  that  the  Respondent's  lack  of 
candor  raised  doubts  as  to  his  suitability 
for  DEA  registration.  However,  the 
Deputy  Administrator  agrees  with  Judge 
Tenney's  finding  concerning  the 
Respondent's  change  of  address  request 
to  DEA.  The  Government  failed  to 


present  preponderating  evidence  that 
the  Respondent  was  less  than  candid 
when  he  denied  placing  the  controlled 
substances  order  for  the  Clinic  prior  to 
receiving  the  change  of  address 
approval  from  the  DEA.  Judge  Tenney 
found  that  the  Respondent's  testimony 
on  this  point  was  credible  and  was 
corroborated  by  the  testimony  of  the 
Clinic's  office  manager. 

Further,  Judge  Tenney  found  as 
mitigating  evidence,  the  Respondent's 
subsequent  DEA  renewal  application 
with  the  correct  answer  to  question  2(b). 
However,  it  is  also  significant  that  in  the 
comment  section  of  this  1994 
application,  the  Respondent  wrote  that 
he  had  been  "eligible  for  licensing  in 
Oklahoma  for  the  past  six  years."  Yet 
the  Respondent  failed  to  disclose  that 
from  1988  to  1990  he  had  an  Oklahoma 
Supervised  Medical  Doctor  Certificate 
with  numerous  terms  and  conditions,  to 
include  that  he  would  "not  prescribe, 
administer  or  dispense  any  Schedule 
drugs  or  controlled  dangerous 
substances,  until  authorized  by  the 
Board."  Again,  the  Respondent  has 
failed  to  be  candid  in  his  renewal 
apphcation  by  stating  he  was  "eligible 
for"  his  license,  when  in  fact  he  knew 
that  for  two  of  the  six  years  he 
referenced,  his  eligibility  had  relevant 
restrictions.  Although  his  response  may 
not  reach  the  level  of  "material 
falsification",  it  certainly  failed  to 
disclose  significant,  relevant 
information.  As  noted  by  the 
Administrator  in  Bobby  Watts,  supra: 
"Since  DEA  must  rely  on  the 
truthfulness  of  information  supplied  by 
applicants  in  registering  them  to  handle 
controlled  substances,  falsification 
cannot  be  tolerated."  Here,  the 
Respondent's  lack  of  candor  makes 
questionable  his  commitment  to  DEA 
regulatory  requirements  fostered  to 
protect  the  public  from  the  diversion  of 
controlled  substances. 

Further,  the  Respondent  has  failed  to 
take  responsibility  for  his  past  conduct. 
The  Deputy  Administrator  finds 
significant  that  the  Alabama  Board 
required  the  Respondent  to  successfully 
complete  a  substance  abuse  treatment 
program  before  reinstating  his  medical 
license,  even  on  a  probationary  basis. 
Further,  when  the  respondent  self- 
admitted  himself  into  the  Friary  for 
evaluation,  a  psychologist  had 
concluded  that  intensive  psychotherapy 
was  recommended  based,  not  only  upon 
the  Respondent's  addictive  personality 
traits,  but  also  upon  the  facts  that  (1)  he 
was  a  "very  unreliable  reporter 
regarding  addictive  behavior,  as  are 
most  individuals  with  the  disease  of 
chemical  dependency,"  and  (2)  "his 
denial  of  his  responsibility  for  the 


situation  in  which  he  finds  himself.". 
However,  the  record  discloses  that  the 
Respondent  did  not  follow  this  advice 
and  enter  the  Friary  or  any  other 
treatment  program,  and  the  record 
contains  no  evidence  that  he  has  since 
sought  such  treatment. 

Also  significant  was  the  Respondent's 
failure  to  acknowledge  his 
responsibility  to  review  his  DEA 
renewal  application  before  submission, 
instead  he  testified  in  1994  that  "I  don't 
sit  around  worrying  about  these 
applications."  The  Deputy 
Administrator  agrees  with  the 
Government  attorney  that  such  conduct 
raises  grave  doubts  as  to  the 
Respondent's  commitment  to  precise 
regulatory  compliance  in  the  future,  a 
commitment  needed  to  meet  the 
responsibilities  of  a  DEA  registration  for 
the  handling  of  controlled  substances. 

Therefore,  after  reviewing  the  entire 
record,  the  Deputy  Administrator  finds 
that  the  public  interest  is  best  served  by 
revoking  the  Respondent's  DEA 
Certificate  of  Registration  and  denying 
any  pending  application.  The 
Respondent's  violations  of  statutory  and 
regulatory  provisions,  his  admitted  past 
drug  abuse  and  the  lack  of  evidence  that 
the  Respondent  completed  a  substance 
abuse  treatment  program  as 
recommended  by  the  Alabama  Board 
and  treating  physicians  at  the  Friary, 
and  his  continuing  failure  to  take 
responsibility  for  compliance  with  DEA 
regulatory  requirements,  support  a 
finding  that  the  public  interest  is  best 
served  by  revoking  his  registration  and 
denying  any  pending  applications  at 
this  time. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AM2822876 
issued  to  Terrence  E.  Murphy,  M.D.,  be, 
and  it  hereby  is,  revoked,  and  any 
pending  applications  for  renewal  of  said 
registration  are  denied.  This  order  is 
effective  February  28,  1996. 

Dated:  January  23. 1996. 
Stephen  H.  Greene, 

Depu  ty  A  dtninistmtor. 

(PR  Doc.  96-1559  Filed  1-26-96;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sc>e'~-cps-  Notice  of 
Meeting 

Ii^accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  February  12-13. 1996;  8:30 
a.m.  until  5:00  p.m. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Kichoon  Yang, 
Program  Director,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1881. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Analysis  Program  nominations/applications 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  23, 1996. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
jFR  Doc.  96-1450  Filed  1-26-96;  8:45  ami 
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NUCLEAfl  REGULATORY 
COMMISSION 

Availability  of  the  Revision  1  to  the 
License  Application  Rev  *^w  Plan  for  a 
Geologic  Repository  to?  Su'^nt  Nuclear 
Fuel  and  High-Levei  Radioactive 
Waste — Draft  Rev^w  P'an 

agency:  Nuclear  Regulatory 

(  i/iiimission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  Revision  1  to  NUREG- 
1323,  "The  License  Application  Review 
Plan  for  a  Geologic  Repository  for  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste — Draft  Review  Plan." 
ADDRESSES:  Copies  of  NUREG-1323, 
Ke-v  isioji  1  can  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  D.C.  20402-9328. 


Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161-0002.  A  copy  of  NUREG-1323, 
Revision  1  is  available  for  public 
inspection  and/or  copying  at  the  NRC 
Public  Document  Room,  2120  L  Street 
(Lower  Level),  N.W.,  Washington,  D.C. 
20555-0001. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Sandra  L.  Wastler,  High-Level  Waste 
and  Uranium  Recovery  Projects  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Safety  and  Safeguards, 
Nuclear  Regulatory  Commission,  11545 
Rockville  Pike,  MD  20852.  Telephone: 
(301)  415-6724. 

SUPPLEMENTARY  INFORMATION:  The 
License  Application  Review  Plan 
(LARP)  provides  guidance  to  the  NRC 
staff  who  will  review  the  U.S. 
Department  of  Energy's  (EXDE's)  license 
application  to  construct  a  mined 
geologic  repository  for  the  disposal  of 
spent  nuclear  fuel  and  other  high-level 
radioactive  waste  at  Yucca  Mountain, 
Nevada.  The  LARP  is  intended  to  ensure 
the  quality  and  uniformity  of  the  staff 
reviews  and  establishes  the  appropriate 
review  priorities,  and  presents  a  well- 
defined  base  from  which  to  evaluate 
proposed  changes  in  the  scope  and 
requirements  of  the  staff  reviews. 
Because  it  is  a  public  document,  it  will 
also  make  available  to  DOE  and  other 
interested  parties  information  on  the 
"  staffs  review  process  so  that  they  may 
better  understand  the  review  strategies, 
procedures,  and  acceptance  criteria  that 
the  staff  will  use. 

The  LARP,  Revision  0  was  issued  in 
September,  1994.  Revision  0 
represented  the  staff's  initial  efforts  in 
developing  the  LARP  and  was 
comprised  of  both  completed  and 
outlined  individual  review  plans.  The 
LARP  was  and  continues  to  be, 
however,  a  work  in  progress.  This  draft 
version,  designated  Revision  1, 
represents  the  staffs  latest  efforts  in  the 
development  of  the  LARP  and  includes 
12  newly  completed  review  plans. 
Appendix  D  provides  a  status  of  the 
development  of  the  individual  review 
plans. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  J.  Holonich, 

Chief,  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguard. 
|FR  Doc.  96-1523  Filed  1-26-96;  8:45  am) 
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Atomic  Safety  and  Licensing  Board 

[Docket  No.  lA  96-055,  EA  95-101,  ASLBP 
No.  96-71 2-01 -EA] 

In  the  Matter  of  James  L.  Sheiton; 
(Order  Prohibiting  Involvement  in  NRO 
Licensed  Activities  (Effective 
Immediately));  Notice  of  Hearing 

January  23. 1996. 

Before  Administrativu  ludges:  Charles 

Bechhoefer.  Chairman.  Dr.  Frank  F. 

Hooper.  Or.  Charles  N.  Kelber 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated  lanuary 
23.  1996.  the  Atomic  Safety  and 
Licensing  Board  for  this  proceeding  has 
granted  the  request  of  James  L.  Shelton 
for  a  hearing  in  the  above-entitled 
proceeding.  The  hearing  concerns  the 
Order  Prohibiting  Involvement  in  NRC- 
Licensed  Activities  (Effective 
Immediately)  issued  by  the  NRC  Staff  on 
October  31,  1995  (60  PR  56176, 
November  7.  1995).  The  parties  to  the 
proceeding  are  Mr  Shelton  and  the  NRC 
Staff.  The  issue  to  be  considered  at  the 
hearing  is  whether  the  Order  should  be 
sustained. 

For  further  information  concerning 
this  proceeding,  see  the  Order 
Prohibiting  Involvement  in  NRC- 
Licensed  Activities,  cited  above.  Other 
materials  concerning  this  proceeding  are 
on  file  at  the  Commission's  Public 
Document  Room.  2120  L  St.  N.W.. 
Washington.  D.C.  20555.  and  at  the 
Commission's  Region  II  office.  101 
Marietta  Street,  N.W..  Suite  2900, 
Atlanta,  Georgia  30323-0199. 

During  the  course  of  this  proceeding, 
the  Licensing  Board  will  conduct  one  or 
more  prehearing  conferences  and,  as 
necessary,  evidentiary  hearing  sessions. 
The  time  and  place  of  these  sessions 
will  be  announced  in  later  Licensing 
Board  Orders.  Except  to  the  extent  that 
these  sessions  are  held  through 
telephone  conference  calls,  members  of 
the  public  will  be  invited  to  attend  these 
sessions 

Persons  who  are  not  parties  to  the 
proceeding  are  invited  to  submit  limited 
appearance  statements  with  regard  to 
the  Order  Prohibiting  Involvement  in 
NRC-Licensed  Activities,  as  permitted 
by  10  C.F.R.  2.715(a).  During  certain 
prehearing  conference  and/or 
evidentiary  hearing  sessions,  such 
persons  will  be  afforded  the  opportunity 
to  make  oral  limited  appearance 
statements.  These  statements  do  not 
constitute  testimony  or  evidence  but 
may  help  the  Board  and/or  parties  in 
their  deliberations  as  to  the  proper 
boundaries  of  the  issue  to  be 
considered.  Written  statements,  or 
requests  to  make  oral  statements,  should 


:.<  submitted  to  the  Office  ot  Uiu 
Se<:retary,  Do<;keting  and  Service 
Branch,  U.S.  Nuclear  Regulatory 
Commission.  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville. 
Maryland  20852-2738.  A  copy  of  such 
statement  or  request  should  al.so  be* 
served  on  the  Chairman  of  this 
Licensing  Board,  11545  Rockville  Pike, 
Rockville,  Maryland  20852-2738. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  BechhoefiM'. 

Chairman.  Administrative  ludgfi 

Dated  at  Rockville,  Maryland,  on  January 
23,  1996. 

[FK  Doc.  96-1522  Filed  1-26-96;  8:45  ami 
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MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-^63),  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
sc:heduled  for  Thursday,  February  22, 
1996,  has  been  canceled. 

Infonnation  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee.  Room  5559,  1900 
E  Street,  NW.,  Washington,  DC  20415 
(202) 606-1500. 

Dated:  lanuary  19.  1996. 
Anthony  F.  Ingrassia. 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee 

jFR  Doc.  96-1462  Filed  1-26-96:  8:45  ami 
atuMQ  oooc«m-«i-M 


Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub  L.  92-^63),  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Cuinniittee 
will  be  held  on — Thursday,  March-7, 
1996. 

The  meeting  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A0HA,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW..  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
five  representatives  from  tabor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 


rcpiL'sentatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^63)  and  5  U.S.C. 
552b(c)(9)(B).  The  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Chainnan  compiles  a 
report  of  pay  issues  discussed  and 
concluded  recommendations.  These 
reports  are  available  to  the  public,  upon 
written  request  to  the  Committee's 
Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559.  1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  lanuary  19, 1996. 
Anthony  F.  Ingrassia, 

Chairman.  Federal  Prevailing  Rate.  Advisory 

Committee. 

[FR  Doc.  96-1461  Filed  1-26-96:  8:45  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

i.Reiease  .Nc.  i4  35755,  .Pile  .So.  SR-Amex- 
95-46] 

bfM*  R^Kjj'aicrv  Organizations: 
■v^e'K-an  Stock  Exchange,  inc.;  Order 
...j'antinq  ipprovo'  ?o  Proposed  Rule 
:>anqe  Relating  to  the  Exchange  s 
Arbitration  Rules 

January  22,  1996. 

On  November  28,  1995,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  ^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
modify  its  arbitration  rules  concerning 
class  action  claims,  the  initiation  of  a 
claim,  document  exchanges,  filing  fees, 
and  the  enforceability  of  arbitration 
awards. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  14,  1995. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

As  described  more  fully  below,  the 
Exchange  has  proposed  amendments  to 
its  arbitration  procedures  that  were 
developed  primarily  by  the  Securities 
Industry  Conference  on  Arbitration.'' 

The  Commission  has  carefully 
reviewed  the  Exchange's  proposal  to 
amend  Amex  Rules  600  (Arbitration), 
606  (Initiation  of  Proceedings),  607 
(General  Provision  Governing 
Prehearing  Proceeding),  620  (Schedule 
of  Fees),  and  add  a  new  rule,  624 
(Failure  to  Honor  Award).  The 
Commission  concludes  that  this 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).5 

Amex  Rule  600(d)(iii)  currently  bars 
members,  allied  members,  member 
organizations,  and  associated  persons 
from  seeking  to  enforce  an  agreement  to 
arbitrate  against  a  customer  where  that 
customer  has  initiated  in  court  a 


•  15  U.S.C.  78s(b)(l). 
»17CFR240.19l>-4. 

'Securities  Exchange  Act  Release  No.  36566  (Dec. 
8.  1995).  60  FR  64191. 

*  Amex  Rule  600(d)(iii]  corresponds  to  Securities 
Industry  Conference  on  Arbitration  Uniform  Code 
of  Arbitration  ("SICA  UCA")  Section  1(d)  (iii)  (as 
amended  Jan.  20,  1994);  Amex  Rule  6Q7(c) 
corresponds  to  SICA  UCA  Section  20(c)  (as 
amended  Jan.  7.  1993  and  Oct.  21.  1994);  Amex 
Rule  620(e)  corresponds  to  SICA  UCA  Section  30(e) 
(as  amended  Oct.  21.  1994). 

» 15  U.S.C.  78f(b). 


putative  class  action  or  is  a  member  of 
a  putative  or  certified  class  with  respect 
to  any  claims  encompassed  by  the  class 
action.  Amex  Rule  600,  however, 
currently  omits  specific  reference  to 
claims  filed  by  members,  allied 
members,  member  organizations,  and 
associated  persons  against  other 
members,  allied  members,  member 
organizations,  and  associated  persons. 
The  proposed  amendment  clarifies  that 
all  class  actions,  including  claims 
involving  members,  allied  members, 
member  organizations,  and  associated 
persons,  are  ineligible  for  submission  to 
the  Exchange's  arbitration  facility. 

The  Commission  finds  that  the 
proposed  amendment  to  Amex  Rule 
600(d)(iii)  is  consistent  with  Section 
6(b)(5)  ^  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  unfair  discrimination 
between  customers,  issuers,  brokers,  or 
dealers,  and,  in  general,  protect 
investors  and  the  public  interest.  Over 
the  years,  the  courts  have  developed 
procedures  and  expertise  for  managing 
class  action  litigation,  and,  therefore, 
duplicating  the  often  complex 
procedural  safeguards  necessary  for 
these  lawsuits  is  unnecessary.  In 
addition,  access  to  the  courts  for  class 
action  litigation  should  be  preserved  for 
claims  filed  by  members,  allied 
members,  member  organizations,  and 
associated  persons  against  other 
members,  allied  members,  member 
organizations,  and  associated  persons  as 
well  as  for  claims  involving  investors. 
Hence,  this  rule  change  should  provide 
a  sound  procedure  for  the  management 
of  class  action  disputes,  should  promote 
the  efficient  resolution  of  these  types  of 
class  action  disputes,  and  should 
prevent  wasteful  litigation  over  the 
possible  applicability  of  agreements  to 
arbitrate  between  members,  allied 
members,  member  organizations,  and 
associated  persons,  notwithstanding  the 
exclusion  of  class  action  claims  from 
Amex  arbitration. 

Currently,  Amex  Rule  606(c)(6) 
provides  that  decisions  concerning  the 
right  to  arbitrate  are  made  by  the 
Director  of  Arbitration,  subject  to  appeal 
to  the  Exchange's  Board  of  (kivemors.  In 
order  to  conform  the  Exchange's  rules  to 
the  Uniform  Code  of  Arbitration,  the 
Exchange  proposes  to  delete  Amex  Rule 
606(c)(6).  The  Exchange  believes 
decisions  concerning  the  right  to 
arbitrate  a  claim  should  be  made  by  the 
panel  of  arbitrators  selected  to  hear  the 
matter,  instead  of  the  Director  of 
Arbitration. 

The  Commission  finds  that  the 
proposed  deletion  of  Amex  Rule 


606(c)(6)  is  consistent  with  Section 
6(b)(5)  because  it  is  designed  to  prevent 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers 
and,  in  general,  protect  investors  and 
the  public  interest.  Impartiality  is  an 
important  aspect  of  the  arbitration 
process.  By  allowing  a  panel  of 
arbitrators  to  make  the  determination  of 
whether  or  not  a  claim  may  be 
submitted  to  the  Exchange's  arbitration 
facility,  the  proposed  rule  change 
should  further  improve  the  arbitration 
process's  appearance  of  impartiality. 

Amex  Rule  607(c)  currently  requires 
all  parties  to  serve  on  each  other  copies 
of  documents  in  their  possession  that 
they  intend  to  present  at  the  hearing  and 
to  identify  witnesses  they  intend  to 
present  at  the  hearing  not  less  than  ten 
calendar  days  prior  to  the  first 
scheduled  hearing  date.  The  Exchange 
proposes  to  amend  this  rule  to  allow 
parties  to:  (1)  Provide  a  list  of 
docimients  that  have  been  produced 
previously  to  the  other  side,  instead  of 
providing  the  actual  documents;  (2) 
require  the  list  identifying  witnesses  to 
include  the  address  and  business 
affiliation  of  the  witnesses  listed;  and 
(3)  require  prehearing  exchanges  of 
documents  and  the  list  of  documents 
previously  produced  to  occur  twenty 
days  in  advance  of  the  hearing,  instead 
of  ten  days  as  is  presently  required. 

The  Commission  finds  that  the 
proposed  amendments  to  Amex  Rule 
607(c)  are  consistent  with  Section 
6(b)(5)  because  they  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  unfair  discrimination 
between  customers,  issuers,  brokers,  or 
dealers,  and,  in  general,  protect 
investors  and  the  public  interest.^  The 
proposed  amendments  should  increase 
the  efficiency  of  the  arbitration  process 
because  they:  (1)  Eliminate  duplicative 
prehearing  document  exchange;  (2) 
should  assist  parties  in  the  process  of 
preparing  and  organizing  their  cases  by 
providing  them  with  advance  notice 
regarding  the  background  of  witnesses 
and  the  location  of  nonparty  witnesses; 
(3)  should  reduce  the  number  of 
instances  of  surprise;  and  (4)  should 
provide  the  parties  with  a  more 
reasonable  time  frame  in  which  to 
address  last  minute  discovery  requests. 

Amex  Rule  620(e)  presently  provides 
that  the  nonrefundable  filing  fee  for  a 
dispute  that  does  not  specify  a  money 
claim  is  $250,  while  Amex  Rule  620(i) 
charges  industry  parties  a  $500 
nonrefundable  filing  fee  when  the 
dispute  does  state  a  money  claim.  The 
proposed  amendment  to  Amex  Rule 


»15U.S.C.  78f(b)(5). 


'  15  U.S.C  78f(b)(5). 
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Bzuiej  vvuuiu  uniry  ine  iioiireiunuaDiu 
filing  fee  for  all  industry  claims  at  $300. 

The  Commission  finds  that  this 
proposed  amendment  is  consistent  with 
Section  6(b)(4) «  because  it  provides  for 
the  equitable  allocation  of  reasonable 
fees  among  its  members  and  other 
persons  using  its  facilities.  Moreover,  a 
uniform  filing  fee  removes  any 
temptation  for  industry  parties  to 
purposely  omit  the  monetary  amount  of 
their  claims  in  order  to  reduce  the 
nonrefundable  filing  fise  fit>m  $500  to 
$250.'» 

The  Exchange  is  proposing  to  add  a 
new  rule,  Amex  Rule  624.  This  new  rule 
would  provide  that  the  failure  of  a 
member  firm  or  registered 
representative  to  honor  an  arbitration 
awm-d.  including  those  issued  at  another 
self-regulatory  organization  or  by  the 
American  Arbitration  Association, 
would  subject  the  firm  or  registered 
representative  to  disciplinary 
proceedings  at  the  Exchange. 

The  Commission  finds  that  the 
addition  of  proposed  Amex  Rule  624  to 
the  Exchange's  arbitration  rules  is 
consistent  with  Section  6(b)(6) '" 
because  it  provides  for  appropriate 
disciplinary  action  for  violating  the 
provisions  of  the  Act,  the  rules  and 
regulations  thereunder,  or  the  rules  of 
the  Exchange.  By  establishing  the 
enforceability  of  arbitration  awards,  this 
proposal  should  increase  the 
effectiveness  of  the  arbitration  process. 

It  is  therefore  ordered,  piu^uant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-95- 
46)  is  approved. 

For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaral  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  96-1565  Filed  1-26-96;  8:45  ami 
aiujNO  cooc  aoi»-oi-M 


■^-  rnj.  ,»■• — ,>0 


,^):HtoNo.  SR-CHX- 


•  15  U.S.C.  78f(bM4J. 

*  See  Securities  Exchange  Act  Raletse  No.  35167 
(Dec.  28,  1994),  60  FR  1816  (approving  File  No.  SR- 
NASrV-94-75  and  publishing  the  NASD's 
determination  that  there  have  been  situations  in 
which  industry  parties  have  purposely  not 
disclosed  the  monetary  amount  of  their  claim  in 
order  to  reduce  th«  nonrefundable  filing  fee  from 
S500  to  $250). 

'0  15U.S.C.  78nb)(6). 

"  15  U.S.C.  78s(b)(2). 

'» 17  CFR  200.3O-3(aXl 2). 


Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
ftolating  to  a  Program  To  Display  Price 
Improvement  on  the  Execution  Report 
Sent  to  the  Entering  Firm 

January  22.  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act'),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  18,  1996, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  wHh  the  Seciunties  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  QI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  implement  a 
program  that  will  calculate  and  display, 
on  the  execution  reports  sent  to  member 
firms,  the  dollar  amounts  realized  as 
savings  to  their  customers  as  a  result  of 
price  improvement  in  the  execution  of 
their  orders  on  the  Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspecis  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  implement  a  program  for 
calculating  and  displaying,  on  an 
execution  report  sent  to  member  firms 
entering  orders,  the  dollar  value  saved 
by  their  customers  as  a  result  of  price 
improvement  of  orders  executed  on  the 
Exchange.  This  program  does  not  in  any 


way  affect  the  actual  execution  of 
orders.  The  Exchange  is  proposing  to 
refer  to  this  calculated  dollar  savings  as 
the  'NA-nONAL  BESTsm." 

The  NATIONAL  BEST  is  proposed  to 
be  made  available  for  intraday  market 
orders  entered  via  the  Exchange's  MAX 
system  that  are  not  tick  sensitive  and  are 
entered  from  off  the  Floor.  ^  The 
NATIONAL  BEST  (amount  of  price 
improvement)  is  calculated  in 
comparison  to  the  best  bid  and  offer 
displayed  in  the  national  market  system 
at  the  time  the  order  is  received.^  Only 
orders  executed  at  a  price  better  than 
the  inside  market  will  receive  a 
NATIONAL  BEST  indicator. 

The  following  examples  illustrate 
how  NATIONAL  BEST  is  proposed  to 
work. 

Assume  the  national  market  quote  is 
50-50'/!. 

Example  1 — A  market  order  to  sell 
1000  shares,  entered  on  the  CHX,  is 
stopped  at  50,  meaning  it  is  guaranteed 
a  price  at  50  or  a  better  price.  The  quote 
is  narrowed  to  50-50 '/i  and  the  order  is 
subsequently  executed  at  50'/^.  This  is 
an  Va  point  savings  over  the  national  bid 
price  of  50,  which  translates  into  $125 
savings  over  the  guaranteed  price.  Thus, 
the  execution  report  would  display 
NATIONAL  BEST  $125.3 

Assume  the  national  market  quote  is 
50-50V«. 

Example  2 — A  market  order  to  buy 
8(X)  shares,  entered  on  the  CHX,  is 
executed  at  50V8.  This  is  an  Vs  point 
savings  over  taking  the  prevailing  offer 
of  50  V4.  The  execution  report  would 
display  NA'HONAL  BEST  $100. 

If  there  is  no  price  improvement 
because  either  there  was  no  execution 
between  the  national  best  bid  or  offer  or 
the  order  was  not  eligible  for  the 
program,  then  no  price  improvement 
information  would  be  displayed  on  the 
execution  report  to  the  entering  firm. 

The  Exchange  believes  that  the 
NATIONAL  BEST  can  be  expected  to 
enhance  the  information  made  available 
to  investors  and  improve  their 
understanding  of  the  auction  market. 


»M  NATIONAL  BEST  is  a  service  mark  of  the 
Chicago  Stock  Exchange,  Inc. 

'  Also  excluded  from  the  NATIONAL  BEST 
feature  are  orders  received  when  the  spread 
t>elween  the  national  best  bid  and  offer  is  one 
minimum  variation,  and  MAX  floor  broker  orders. 

'For  .stocks  that  are  not  ITS-eligible.  the  CHX 
quote  is  used. 

'The  algorithm  that  calailatas  the  savings  per 
share  can  calculate  price  improvement  from  a 
minimum  of  ^^z  or  SO.O;)I2S  per  share  to  a 
maximum  of  96/32  or  S3.0U  per  share.  If  price 
improvement  exceeds  $3.00  per  share,  the 
NATIONAL  BEST  will  be  preceded  by  a  ">"  sign 
and  will  equal  SJ.OO  x  the  number  of  shares  traded. 


UMI 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  This  rule  change  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market  in  that  it  enhances 
the  information  provided  to  investors  by 
displaying  to  them  the  dollar  value  of 
the  price  improvement  their  orders  may 
have  received  when  executed  on  the 
CHX.  ! 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  proposed  rule  change.  In  fact,  the 
Exchange  believes  that  the  NATIONAL 
BEST  program  can  reasonably  be 
expected  to  enhance  competition  by 
disclosing  to  investors  the  amount  of 
savings  they  may  realize  as  a  result  of 
the  price  improvement  their  orders  may 
receive  when  executed  on  the  CHX. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  nnti  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest.  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  any  Exchange 
order  entry  or  trading  system,  the 
NATIONAL  BEST  program  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  and  Rule  19b- 
4(e)(5)  thereunder.'*  At  any  time  within 
60  days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rv.  Solicitation  of  dimmpnts 

Interested  persons  .^lu  .avited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  ExchMige 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-9&-03 
and  should  be  submitted  by  February 
20,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-1566  Filed  1-26-96:  8:45  am) 

BILUt^G  CODE  801(M>1-M 


[Release  No  3- 
95-^0! 


16753;  File  No.  SR-CHX- 


Self-Reguiatory  Orga'^.^.r^cns;  Notice 
of  Filing  and  immeoiaie  Effectiveness 
of  Proposed  Ruie  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Order  Processing  Fees  and 
Transaction  Fees 

January  22,  199b. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
January  2.  1996  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I  Self-Re^ulatory  Organization's 
Statpmpnt  of  fhp  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Section  (c),  add  a  new  Section  (d),  and 
make  conforming  renumbering  changes 


to  existing  Sections  (d)  through  (o)  of  its 
Membership  Dues  and  Fees  Schedule. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  simplify  the  Exchange's 
order  processing  and  transaction  fee 
schedule.  The  new  fee  schedule 
contemplates  two  types  of  fees.  First, 
the  CHX  will  assess  a  processing  fee  for 
odd  lot  orders  and  limit  orders  that  are 
placed  on  a  specialist's  book  and  are 
executed  subsequently.  The  odd  lot 
processing  fee  is  similar  to  the  current 
odd  lot  transaction  fee,  except  that  it 
will  not  include  applicable  trade 
recording  fees.^  It  will  be  $.35  per  trade, 
up  to  a  maximum  of  $400.00  per  month. 
The  open  limit  order  processing  fee  will 
be  $.25  per  limit  order  that  is  executed. 
Orders  in  NASDAQ/NMS  Securities  ^ 
will  not  be  assessed  any  order 
processing  fees. 

Second,  the  Exchange  will  assess 
certain  transaction  fees  for  orders 
executed  on  the  CHX.  Market  orders 
sent  via  MAX*  will  not  be  assessed  any 


«17CFR240.19b-4(e)(5). 


'  15  U.S.C.  78s(b)(l). 


2  The  Commission  notes  that  the  CHX  has 
decided  to  terminate  the  clearance  and  settlement 
services  offered  by  several  of  its  subsidiaries.  See 
Securities  Exchange  Act  Release  No.  36684  (Jan.  5, 
1995),  61  FR  1195  (approving  the  necessary 
proposed  rule  changes  and  providing  details  of  the 
CHX's  agreement  not  to  engage  in  the  businesses 
from  which  it  has  decided  to  withdraw). 

'The  Commission  notes  that  the  National 
Association  of  Securities  Dealers.  Inc.  refers  to  such 
securities  as  "Nasdaq  National  Market  Securities." 
However,  the  Exchange,  in  order  to  maintain 
consistency  within  its  rules,  still  utilizes  the  term 
"NASDAQ/NMS  Securities."  The  Exchange  intends 
to  update  this  aspect  of  its  rules  at  a  later  date. 
Telephone  conversation  between  David  T.  Rusoff. 
Attorney.  Foley  »  Lardner,  and  Anthony  P.  Pecora. 
Attorney.  SEC  (Jan.  16,  1996). 

«  MAX  stands  for  "Midwest  Automated  Execution 
System."  This  system  may  be  used  to  provide 
automated  delivery  and  execution  of  certain  orders. 
See  Chicago  Stock  Exchange  Guide,  Article  XX. 
Rule  37. 
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transaction  tees.  Aii  other  orders  (except 
orders  of  specialists,  orders  in 
NASDAQ/NMS  Securities,  and  orders  of 
a  floor  broker  acting  in  the  capacity  as 
a  principal)  will  be  charged  a 
transaction  fee  on  a  sliding  scale.  There 
will  be  no  charge  for  the  first  500  shares; 
a  $.0075  per  share  charge  for  the  next 
2000  shares:  a  $.005  per  share  charge  for 
the  next  7500  shares:  and  a  $.004  per 
share  charge  for  the  remaining  shares  of 
an  order.  This  transaction  fee  will  be 
capped  at  a  maximum  of  $100.00  per 
side.  This  cap  is  similar  to  the  cap  on 
round  lot  trades  today '  except  that  it 
will  not  include  applicable  trade 
recording  fees.*  The  Exchange  will 
impose  a  maximum  cap  of  $7,000  per 
month  for  transaction  fees  on  orders 
sent  via  MAX  that  are  executed.  Also, 
for  these  fees,  the  Exchange  will  impose 
maximum  monthly  transaction  fees  of 
$45,000  for  firms  with  a  floor  broker  or 
market  maker  presence  on  the  floor  of 
the  Exchange  and  $65,000  for  orders  of 
all-floor  members.  The  Exchange  will 
continue  to  waive  transaction  fees  for 
orders  in  Tape  B  eligible  issues  that  are 
executed  through  MAX.^  In  addition,  all 
transaction  fees  for  orders  in  NASDAQ/ 
NMS  Seoihties  will  be  waived. 

Fees  for  specialists  will  remain 
unchanged. 

Floor  brokers  acting  in  the  capacity  as 
a  principal  will  be  charged  a  transaction 
fee  for  each  such  order  on  a  sliding 
scale.  There  will  be  no  charge  for  the 
first  500  shares:  a  $.0015  per  share 
charge  for  the  next  2000  shares;  a  $.001 
per  share  charge  for  the  next  7500 
shares;  and  a  $.0008  per  share  charge  for 
the  remaining  shares  of  an  order.  The 
transaction  fee  will  be  capped  at  a 
maximum  of  $20.00  per  side.  However, 
there  will  be  no  monthly  cap  on  these 
transaction  fees. 


'The  language  contaiiMd  in  the  Exchange'i 
currant  fee  schedule  refers  to  a  "per  trade"  cap,  but 
the  Exchange's  practice  haa  bmn  to  interpret  this 
aa  a  "per  side  '  cap.  Therefore,  the  practical  effect 
of  ihia  niing  would  be  to  align  the  language 
contained  in  the  CHX's  fee  achadule  with  it> 
current  interpretation.  Telephone  conversation 
between  David  T  Riuoff,  Attorney,  Foley  k 
Lardner.  and  Glen  Barrantine,  Senior  Counsel/Teani 
Leader,  SEC  (Jan.  18,  1996). 

*  See  supra  note  2. 

'  The  Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  ("(rTA").  compiles 
current  last  sale  reports  in  certain  listed  securities 
and  disseminates  these  reports  to  vendors  on  a 
consolidated  basis.  The  CTA  is  comprised  of  the 
h4ew  York,  American.  Boston.  Cincinnati,  Chica^. 
Pacific,  and  Philadelphia  Stock  Exchanges,  aa  well 
aa  the  Chicago  Board  Options  Exchange  and  the 
National  Association  of  Securities  Dealers.  Inc. 
Transactions  in  American  Stock  Exchange  listed 
stociis  and  qualifying  regional  listed  stocks  are 
reported  on  CTA  Tape  B.  See  Securities  Excliange 
Act  Release  No.  33239.  ()an.  19.  1995),  ao  PR  4935 
(extending  the  waiver  transaction  (sea  for  Tape  B 
eligible  iasaes  that  are  executed  through  MAX). 


2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act* 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4)  ^  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  >»  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder. ' ' 

At  any  time  within  sixty  days  of  the 
niing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 


•l5U.S.C7S*[b). 
•15U.S.C7Bf[bK4). 
'•15U.S.C.  78s(b)(3KA). 
>>17CFR240.I9b-t. 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-30 
and  should  be  submitted  by  February 
20,  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margar«t  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  96-1473  Filed  1-2&-96;  8:45  ami 
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Sec  H,^j^,..ii    ,•  y  L^fQ.T  .//I'K-'vs   The 
Depository  ''us*   .;'>f^'i-«iry    O'de' 
Approving  j  P''-iix::ser  ^^o^t^  C'-3'^^qe 
Seeking  to  tst.-jDnsr^  ■  :..:juP'.:  - 
Collection  Service  for  M^r      p.t  Bearer 
Bonds 

lanuary  22. 1996. 

On  September  18,  1995,  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
DTC-95-18)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  On  October  30,  1995. 
DTC  filed  an  amendment  to  the 
proposed  rule  change.^  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  December  11,  1995.'  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  establishes 
a  service  for  the  collection  of  interest 
relating  to  the  coupons  from  municipal 
bearer  bonds.  This  service  includes 
collection  of  coupons  which  are  due  in 
the  futiu«  as  well  as  past-due  coupons 
for  DTC  eligible  and  ineligible 
municipal  issues  payable  in  the  United 
States.  Past-due  coupons  will  be 
accepted  for  up  to  three  years  after  the 
payable  date. 

DTC  participants  using  this  service 
must  deposit  coupons  in  a  standard 


'» 17  CFR  200.3O-3(a)(l  2). 

'  15  U.S.C.  §  788(b)(1)  (198«). 

'l.etter  from  Piku  K.  Thakkar.  Assistant  Counsel. 
DTC,  to  Mark  Steffensen.  Esq.,  Division  of  Market 
Regulation  ("Division").  Commission  (October  26. 
1995). 

>  Securities  Exdhange  Act  Release  No.  36545 
(December  1.  1995),  60  FR  63554. 


sealed  envelope  or  "shell  "  with  no  more 
than  200  coupons  contained  in  any  one 
shell.*  Mutilated  coupons  must  be 
guaranteed  by  the  depositing  participant 
and  placed  into  separate  shells.^  DTC 
requires  that  each  shell  contain  the 
following  information  on  its  face:  (i) 
CUSIP  number;  (ii)  a  description  of  the 
issue  including  municipality,  state, 
purpose,  series,  date  of  issue,  and 
maturity  date;  (iii)  payable  date;  (iv) 
quantity  of  coupons  enclosed;  (v)  dollar 
value  of  individual  coupons;  (vi)  total 
shell  value;  (vii)  participant  number; 
and  (viii)  contact  name  and  telephone 
number  of  the  depositing  participant. 
All  shells  must  be  accompanied  by  a 
completed  deposit  ticket  that  includes: 
(i)  DTC  participant  number;  (ii)  shell 
quantity;  (iii)  total  dollar  value;  (iv) 
CUSIP  number  per  shell;  (v)  coupon 
quantity  per  shall;  (vi)  dollar  value  per 
shell;  and  (vii)  whether  the  coupons  are 
payable  on  a  hiture  date  or  are  pastdue.^ 

DTC  will  verify  the  number  of  shells 
listed  on  the  deposit  ticket  and  will  give 
the  depositing  participant  a  time- 
stamped  copy  of  the  ticket.  If  the 
number  of  shells  listed  on  the  deposit 
ticket  does  not  agree  with  the  physical 
number  of  shells,  DTC  will  immediately 
reject  the  entire  deposit  and  will  return 
it  to  the  participant.  DTC  will  neither 
inspect  nor  verify  shells'  contents  prior 
to  presentation  to  paying  agents.  The 
depositing  participant  is  responsible  for 
the  integrity  of  the  shells'  contents.  In 
the  event  of  a  coupon  shell  loss,  the 
participant  must  provide  DTC  with  a 
full  description  (including  certificate 
numbers)  of  the  coupons  contained  in 
the  shell. 

The  paying  agent  may  reject  and 
return  coupons  to  DTC  for  a  variety  of 
reasons.  The  most  common  reasons  for 
rejection  are  likely  to  include:  (i)  mixed 
shell  contents  including  mixed  payable 
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*  Only  coupons  for  the  same  CUSIP  number, 
series,  and  payable  date  can  be  enclosed  in  any  one 
shell. 

'The  depositing  participant  will  guarantee  the 
validity  of  the  coupon  number,  bond  number, 
payable  date,  and  payabln  amount  of  the  mutilated 
coupon  by  a  stamp  affixed  to  the  coupon  executed 
by  an  authorized  officer  of  such  participant.  In 
cases  of  a  badly  mutilated  coupon.  DTC  may  require 
a  letter  of  indemnity.  In  the  event  a  paving  agent 
rejects  a  mutilated  coupon.  DTC  will  reverse  any 
credit  made  to  the  depositing  participant's  account 
with  respect  to  such  coupon.  Telephone 
conversation  between  Piku  K.  Thakkar.  Assistant 
Counsel,  DTC;  Ann  Reich,  DTC;  and  Mark 
Steffensen,  Attorney.  Division.  Commission 
(October  17,  1995). 

•  When  payments  on  the  coupons  are  due  in  the 
future,  each  deposit  ticket  can  have  up  to  50  shells 
attached  to  it,  but  all  of  the  coupons  in  each  of  the 
attached  shells  must  have  the  same  payable  date. 
For  past-due  coupons,  shells  with  different  payable 
dates  may  be  listed  on  the  same  deposit  ticket. 
Letter  from  Piku  K.  Thakkar,  Assistant  Counsel. 
DTC.  to  Mark  Steffensen.  Esq.,  Division, 
Commission  (October  26.  1995). 


dates,  mixed  series  or  purposes,  or 
mixed  maturity  years;  (ii)  incorrect 
count  of  shell  contents;  (iii)  called 
certificate;  (iv)  mutilated  coupon;  (v) 
stopped  certificate;''  or  (vi)  issue  in 
default. 

DTC  will  pass  rejected  shells  to  its 
participants  in  the  form  received  from 
the  paying  agent  together  with  any 
paying  agent  documentation.  DTC  will 
not  inspect  or  verify  the  contents  of 
rejectetj  shells.  For  shells  rejected  after 
the  payable  date,  DTC  will  debit 
appropriate  funds  from  the  depositing 
participant's  account  on  the  day  the 
rejected  coupons  are  returned  to  the 
participant. 

DTC  will  credit  interest  to  its 
participants  on  the  payable  date  for 
coupons  that  are  deposited  (i)  at  least 
eight  business  days  prior  to  payable  date 
if  the  paying  agent  for  the  coupons  is 
located  outside  of  New  York  City  or  (ii) 
at  least  five  business  days  prior  to  the 
payable  date  if  the  paying  agent  is 
located  in  New  York  City.  Coupons  not 
deposited  within  the  time  frames 
described  above  and  past-due  coupons 
will  be  credited  to  participants  (i)  ten 
business  days  following  the  date  of 
deposit  if  the  paying  agent  is  located 
outside  New  York  City  or  (ii)  seven 
business  days  following  the  date  of 
deposit  if  the  paying  agent  is  located  in 
New  York  City.^ 

DTC  will  credit  the  accounts  of  its 
depositing  participants  on  the  foregoing 
payable  dates  without  regard  to  whether 
DTC  actually  has  received  payment 
from  the  issuer  or  paying  agent  as  of 
such  date.^  All  coupons  deposited  after 
11  a.m.  will  be  considered  to  be 
received  the  following  business  day.  In 
addition,  during  the  first  quarter  of 
1996,  DTC  will  make  available  a  new 
Participant  Terminal  System  ("PTS") 
function  which  will  enable  DTC 
participants  to  view  the  status  of  their 
coupon  deposits. 

DTC  will  charge  its  participants  the 
following  fees  for  this  service: 


'  A  stopped  certificate  is  a  certificate  for  which 
a  stop  transfer  instruction  has  been  requested.  A 
stop  transfer  instruction  typically  is  initiated  as  the 
result  of  a  lost  or  stolen  stock  certificate.  Telephone 
conversation"  between  Piku  K.  Thakkar,  Assistant 
Counsel,  DTC,  and  Mark  Steffensen,  Attorney. 
Division,  Commission  (September  26,  1995). 

■DTC  will  accept  past-due  coupons  into  the 
coupon  selection  service  program  for  up  to  three 
years  after  the  original  coupon  payment  date. 

■According  to  DTC,  payments  due  DTC  from 
issuers  and  paying  agents  are  received  on  or  before 
the  payable  date  between  97  and  98  percent  of  the 
time.  Typically,  late  payments  are  the  result  of 
transmission  problems  or  equipment  bilure  which 
is  unrelated  to  the  ability  of  the  issuer  or  paying 
agent  to  actually  make  such  payments.  Telephone 
conversation  between  Piku  K.  Thakkar,  Assistant 
Counsel.  DTC;  Ann  Reich,  DTC:  and  Mark 
Steffensen,  Attorney,  Division,  Commission 
(October  17.  1995). 


Shells  deposited  a  minimum  of  15 
days  before  payable  date  $4.50 

Shells  deposited  less  than  15  days 
l)efore  payable  date  (including 
past-due  cou[>ons) 5.25 

Rejected  shells  15.00 

II.  Discussion 

Section  17A(b){3)(F)  '<>  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  DTC's  proposed  rule  change  is 
consistent  with  DTC's  obligations  under 
the  Act  because  the  new  service 
presents  a  more  efficient  method  of 
settling  the  payment  of  bearer  bond 
coupons  and  should  allow  DTC 
participants  to  reduce  the  labor  needed 
to  deal  with  may  different  issuers  or 
paying  agents  in  connection  with  the 
collection  of  coupons  and  the  receipt  of 
interest  payments.  Furthermore,  DTC 
participants  should  be  better  able  to 
track  the  status  of  the  coupon  receipt 
and  interest  payment  process  because 
these  activities  will  he  reported  directly 
to  them  through  the  new  PTS  function. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  1 7  A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-95-18)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  96-1474  Filed  1-26-96;  8:45  am] 
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Sett- Regulatory  Organizatk)ns;  Notice 
of  Filing  and  Ortler  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  tjy  the  National 
Association  of  Securities  Dealers,  Inc., 
To  Add  Two  Position  and  Exercise 
Limit  Tiers  for  Qualifying  Equity  Option 
Classes 

lanuiiry  22.  1996 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
20,  1995,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I  and  II  below,  which  items  have 
been  prepared  by  the  self-regulatory 
organization.  The  NASD  has  requested 
accelerated  approval  for  the  proposal. 
This  order  approves  the  NASD's 
proposal  on  an  accelerated  t>asis  and 
solicits  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III.  Section  3.3(b)(3)(A)  of  the 
NASD  Rules  of  Fair  Practice  to  add  two 
new  position  limit  tiers  for  option 
classes  overlying  equity  securities  that 
meet  certain  criteria  for  high  liquidity. 
Specifically,  the  NASD  proposes  to  add 
a  20.000-contract  position  limit  tier  and 
a  25.0()0-contract  position  limit  tier. 

The  NASD  requests  that  the 
Commission  find  good  cau.se,  pursuant 
to  Section  19(b)(2)  of  the  Act,  to  approve 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register 

II.  Self-Regulalorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


M5U.SC7iia4btfl)(l98a). 
»  17  CFR  240.19l>-t  (1994). 


1   Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  proposes  to  amend  its 
rules  governing  position  and  exert:ise 
limits  for  equity  options  '  to  conform  to 
similar  proposals  by  the  options 
exchanges  which  were  recently 
approved  by  the  Commission. ••  NASD 
rules  currently  provide  that  position 
and  exercise  limits  are  determined 
according  to  a  "three-tiered"  system. 
Specifically,  depending  upon  the 
trading  volume  and  public  float  of  the 
underlying  security,  the  position  limit 
for  an  equity  option  is  either  4,500. 
7.500.  or  10,500  contracts.' 

In  particular,  the  10,500-con tract 
position  limit  applies  to:  (1)  Exchange- 
listed  options  traded  by  "access"*  firms 
with  a  corresponding  10.500-contra<:t 
position  limit  imposed  by  the  options    ' 
exchange(s)  on  which  the  option  is 
traded;^  (2)  all  conventional  options 
overlying  equity  securities  which 
underlie  exchange-traded  options  that 
have  a  10.500-contract  position  limit;" 


'  Position  limits  impom  a  ceiling  nn  the  numlier 
of  option  contracts  in  each  class  (in  the  same  side 
of  the  marliet  (i  e ,  aggref^tinK  long  calls  and  short 
puts  and  long  puts  and  shor<  calls)  that  can  be  held 
or  written  by  an  investor  of  group  of  investors 
acting  in  concern.  Exercised  limits  restrict  the 
number  of  options  contracts  which  an  investor  or 
group  of  investors  acting  in  concert  can  exercise 
within  five  consecutive  business  days.  Under  NASD 
Rules,  exercise  limit.s  corrnspond  to  position  limits, 
such  that  investor.^  in  options  classes  on  the  ume 
side  of  the  market  nre  allowed  to  exercise,  during 
any  five  consecutive  business  days,  only  Ihe 
number  of  options  contracts  set  forth  as  the 
applicable  position  limit  for  those  options  classes. 
Sm  Sections  33(b)  (i)  and  (4)  of  Article  Ul  of  the 
NASD  Rules  of  Hair  Practice. 

*See  Securities  E-vchange  Act  Release  Nos.  36371 
(October  13.  1995),  60  hK  54269  ((Jctober  20,  1995) 
(order  approving  File  No.  SR-CBOE-95— 42):  and 
36409  (October  23.  1995),  60  KK  5M99  (October  J1. 
1995)  (Order  approving  File  Nos.  SR-NY.St-95- 3 1 , 
SR-PSE-95-25,  SR-Amex-95-42.  and  SR-Phlx- 
9S-71). 

'  In  this  connection,  NASD  rules  do  not 
specifically  govern  how  n  specific  equity  option 
falls  within  one  of  (he  three  position  limit  tiers. 
Kather.  the  NASD's  position  limit  rule  provides  that 
the  position  limit  established  by  an  options 
exchange(sl  for  .i  particular  equity  option  is  the 
applicable  position  limit  for  purposes  of  the 
NASns  rule. 

"  "AccaM"  firms  are  NASD  members  which 
conduct  a  business  in  exchange  listed  option.s  but 
which  are  not  members  ot  any  of  the  options 
exchanges  upon  which  Ihe  options  are  listed  and 
traded 

'To  tie  eligible  for  the  lO.SOO-contraci  position 
limit  under  the  options  exchanges'  rules,  an 
underlying  security  must  have  either  'i|  trading 
volume  of  at  least  40  million  shares  during  the  most 
recent  six  month  trading  period:  or  [<.\]  tr>idiiig 
volume  of  at  least  30  million  shares  during  ihe  most 
re<:ent  six  month  trading  period  and  at  least  120 
million  shares  currently  outstanding. 

'Conventional  equity  options  are  defined  in 
Article  m,  .S^tion  33(b)(2)(r,C)  of  the  NASI)  Rules 


and  (3)  all  conventional  options 
overlying  equity  securities  that  qualify 
for,  but  do  not  underlie,  an  exchange- 
traded  option  with  a  position  limit  of 
10.500-contracts. 

Similarly,  the  7,500-contract  position 
limit  applies  to:  (1)  Exchange-listed 
options  traded  by  "access"  firms  with  a 
corresponding  7,500-contract  position 
limit  imposed  by  the  options 
exchange(s)  on  which  the  option  is 
traded;^  (2)  all  conventional  options 
overlying  equity  securities  which 
underlie  exchange-traded  options  that 
have  a  7,500-contract  position  limit;  and 
(3)  all  conventional  options  overlying 
equity  securities  that  qualify  for,  but  do 
not  underlie,  an  exchange-traded  option 
with  a  position  limit  of  7,500-contracts. 

Lastly,  the  4,500-contract  position 
limit  applies  to:  (1)  Exchange-listed 
options  traded  by  "access"  firms  with  a 
corresponding  4,500-contract  position 
limit  imposed  by  the  options 
exchange(s)  on  which  the  option  is 
traded; '°  and  (2)  all  conventional 
options  overlying  equity  securities 
which  either  underlie  exchange-traded 
options  that  have  a  4,500-contract 
position  limit  or  do  not  underlie  an 
exchange-traded  option. 

Through  this  rule  filing,  the  NASD 
proposes  to  add  two  new  higher 
position  limit  tiers  that  correspond  to 
the  two  new  "upper"  position  limit  tiers 
recently  approved  by  the  Commission 
for  exchange-traded  options." 
Specifically,  the  NASD  proposes  to  add 
a  20,000-contract  position  limit  tier  and 
a  25.000-contract  position  limit  tier.  To 
qualify  for  the  20,000-contract  position 
limit  tier,  the  underlying  security  must 
have  at  least  240  million  shares 
outstanding  with  60  million  shares 
traded  in  the  past  six  months,  or  have 
80  million  shares  traded  in  the  past  six 
months.  To  qualify  for  the  25,000- 
contract  position  limit  tier,  the 
underlying  security  must  have  at  least 
300  million  shares  outstanding  with  75 
million  shares  traded  in  the  past  six 
months,  or  have  100  million  shares 
traded  in  the  past  six  months.  Thus,  for 
NASD  members  that  are  "access"  firms 
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of  Fair  Practice  to  mean  "any  option  contract  not 
issued,  or  subject  to  issuance,  by  The  Options 
Clearing  Corporation." 

"To  be  eligible  for  the  7,500-contTact  position 
limit  under  the  options  exchanges'  rules,  an 
underlying  security  must  have  either  (i)  trading 
volume  of  at  least  20  million  shares  during  the  most 
recent  six  month  trading  period:  or  (ii)  trading 
volume  of  at  least  15  million  shares  during  the  most 
recent  six  month  trading  period  and  at  least  40 
million  shares  currently  outstanding. 

'"Under  the  niles  of  the  options  exchanges,  ail 
securities  that  do  not  qualify  for  a  position  limit  of 
10.500-contracts  or  7,500-contracts  are  subject  to 
the  4,S0O-conlract  tier. 

■'S4)e  supra  note  4. 


or  that  are  involved  in  conventional 
equity  option  transactions,  the  proposal 
will  conform  the  NASD's  position  and 
exercise  limit  rules  to  the  position  limit 
tiers  recently  approved  by  the 
Commission  for  the  options  exchanges. 

The  NASD  believes  that  the  proposed 
"upper"  position  limits  are  warranted 
for  the  following  reasons.  First,  the 
higher  position  and  exercise  limits  will 
afford  market  participants,  particularly 
investors  with  sizable  holdings, 
accounts,  or  assets,  greater  flexibility  to 
employ  larger  options  positions  when 
effecting  their  hedging  and  investment 
strategies.  Second,  the  higher  position 
limit  tiers  likely  will  facilitate  greater 
activity  in  exchange-listed  options  and 
conventional  equity  options,  thereby 
enhancing  liquidity  in  the  markets  for 
exchange-traded  options,  conventional 
equity  options,  and  the  securities 
underlying  those  options.  Third,  by 
conforming  the  NASD's  position  and 
exercise  limits  to  the  limits  imposed  by 
the  options  exchanges,  there  will  be  no 
conhision  by  market  participants 
concerning  applicable  position  and 
exercise  limits.  Fourth,  with  respect  to 
equity  securities  underlying  exchange- 
traded  options,  market  participants  will 
be  able  to  establish  conventional 
options  positions  on  these  securities 
equivalent  in  size  of  standardized 
options  positions  on  these  securities. 

Moreover,  the  NASD  believes  that  the 
proposed  larger  position  limit  tiers  will 
not  compromise  the  integrity  of  the 
options  markets  or  jeopardize  the 
stability  of  the  securities  markets 
underlying  exchange-traded  equity 
options  or  conventional  equity  options. 
Specifically,  because  the  eligibility 
standards  for  the  higher  position  limit 
tiers  will  ensure  that  only  tho.se 
securities  with  a  sufficiently  large 
capitalization  and  public  float  will  be 
eligible  for  the  higher  limits,  the  NASD 
does  not  believe  that  the  higher  position 
limit  tiers  will  have  an  adverse  market 
impact.  In  addition,  as  noted  in  the 
Chicago  Board  Options  Exchange,  Inc.'s 
("CBOE")  rule  filing  concerning  the 
higher  position  limit  tiers,  the  largest 
dollar  value  that  could  be  controlled  in 
any  equity  options  class  by  any  one 
investor  or  group  of  investors  acting  in 
concert  under  the  proposal  would  not 
exceed  .7  percent  of  the  market 
capitalization  of  any  security  eligible  for 
one  of  the  higher  position  limit  tiers. '^ 
Accordingly,  the  NASD  believes  that  the 
proposed  position  limit  tiers  would 
involve  a  very  modest  increase  in 
position  limits.  Furthermore,  the  NASD 
notes  that  it  will  continue  to  apply  its 
options  surveillance  procedures  and 


that  it  and  the  options  exchanges  will 
continue  to  be  members  of  the 
Intermarket  Surveillance  Group  ("ISC"). 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.'^  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent 'and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  believes  that  the 
proposal  will  promote  the  maintenance 
of  fair  and  orderly  markets  because  it 
will,  among  other  things,  serve  to  avoid 
investor  confusion  concerning 
applicable  equity  option  position  and 
exercise  limits  as  well  as  to  facilitate  the 
use  of  equity  options  by  investors, 
without  compromising  the  integrity  of 
the  equity  options  markets  or  the 
markets  for  the  securities  underlying 
equity  options. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspmction  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-95- 
55  and  should  be  submitted  by  February 
20, 1996. 

rV.  Commission's  Findings  and  Order  • 
Granting  Accelerated  .\pproval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and,  in  particular,  with  the 
requirements  of  Section  15A(b)(6). 
Specifically,  the  Commission  believes 
that  the  proposed  addition  of  position 
and  exercise  limit  tiers  of  25,000- 
contracts  and  20.000-contracts  for 
qualifying  equity  options  will 
accommodate  the  needs  of  investors  and 
market  participants.  The  Commission 
also  believes  that  the  proposed  rule 
change  will  increase  the  potential  depth 
and  liquidity  of  the  equity  options 
market  as  well  as  the  underlying  cash 
market  without  significantly  increasing 
concerns  regarding  intermarket 
manipulations  or  disruptions  of  the 
market  for  the  options  or  the  underlying 
securities.  Accordingly,  as  discu.ssed 
below,  the  Commission  believes  that  the 
rule  proposal  is  consistent  with  the 
requirements  of  Section  15A(b)(6),  that 
association  rules  facilitate  transactions 
in  securities  while  continuing  to  further 
investor  protection  and  the  public 
interest. 

In  approving  the  increased  limits,  the 
Commission  recognizes  that  securities 
with  active  and  deep  trading  markets,  as 
well  as  with  broad  public  ownership, 
are  more  difficult  to  manipulate  or 
disrupt  than  securities  having  less 
active  and  deep  markets  and  having 
smaller  public  floats.  The  proposed 
additional  position  and  exercise  hmit 
tiers  recognize  this  by  seeking  to 
minimize  the  restraints  on  those  options 
classes  that  can  accommodate  larger 
limits  without  significantly  increasing 
manipulation  concerns. '■•  In  particular, 


''See  supm  note  4. 


'J  15  U.S.C.  § 78fnj)(5)  (1988). 


'♦The  Commission  continues  to  believe  that 
proposals  to  increase  position  and  exercise  limits 
must  be  justified  and  evaluated  .separatel;..  After 
reviewing  the  proposed  exercise  limits,  along  with 
the  eligibility  criteria  for  the  two  new  tiers,  the 
Commission  has  concluded  that  the  proposed 
exercise  limit  additions  do  not  raise  manipulation 
problems  or  increase  concerns  over  market 
disruption  in  the  underlying  securities. 
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the  proposed  limit  of  25.000-contracts 
and  20,000-contracts  for  options  on  the 
most  actively  traded,  widely  held 
securities,  permits  the  Commission  to 
avoid  placing  unnecessary  restraints  on 
those  options  where  the  manipulative 
potential  is  the  least  and  the  need  for 
increased  positions  likely  is  the  greatest. 
Accordingly,  the  Commission  believes 
that  the  additional  position  and  exercise 
limit  tiers  is  warranted. 

The  Commission  believes  that  the 
proposed  additions  to  the  NASD's 
position  and  exercise  limit  tiers  appears 
to  be  both  appropriate  and  consistent 
with  the  Commission's  gradual, 
evolutionary  approach.  There  are  no 
ideal  position  limits  in  the  sense  that 
options  positions  of  any  given  size  can 
be  stated  conclusively  to  be  free  of  any 
manipulative  concerns.  The 
Commission,  however,  is  relying  on  the 
absence  of  discernible  manipulation 
problems  under  the  current  framework 
as  an  indicator  that  the  proposed 
additional  limit  tiers  are  justified. 

The  Commission  does  not  believe  that 
the  addition  of  the  two  new  higher  limit 
tiers  will  have  any  adverse  effects  on  the 
options  markets.  In  approving  the  initial 
two-tiered  position  limit  system,  the 
Commission  stated  that  it  did  not 
believe  that  requiring  traders  to  keep 
track  of  two  limits  rather  than  one  was 
burdensome  or  confusing  or  would  lead 
to  accidental  violations.*'  The 
Commission  does  not  believe  that  a 
change  from  the  current  three  tiers  to 
five  tiers  should  change  this  conclusion. 

The  Commission  believes  that 
although  position  and  exercise  limits  for 
options  must  be  sufficient  to  protect  the 
options  and  related  markets  from 
disruptions  by  manipulations,  the  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  market  makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market.  The 
Commission  believes  that  the  NASD's 
proposal  is  a  reasonable  and 
appropriately  tailored  effort  to 
accommodate  the  identified  needs  of 
options  market  participants.  In  this 
regard  it  is  important  to  note  that  the 
proposals  only  add  higher  position  and 
exercise  limit  tiers  for  classes  of  options 
involving  the  most  liquid  stocks.  As  a 
result,  the  proposal  affects  only  a  small 
number  of  equity  option  classes  that  are 
traded.  In  addition,  based  on  the 
NASD's  experience,  the  Commission 
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*'  fn  this  ragaH.  the  CommiMion  notes  that  the 
options  exchanges  and  the  NASD  routinely  review 
the  trading  characteristics  of  the  underlying  stocks 
to  delermine  the  appropriate  position  and  exercise 
limit  tiers  for  the  option  cL 


believes  that  the  proposed  additional 
limit  tiers  should  result  in  little  or  no 
additional  risk  to  the  marketplace. *« 

The  Commission  finds  good  cause  to 
approve  the  proposed  rule  changes  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  by 
accelerating  the  approval  of  the  NASD's 
rule  proposal,  the  Commission  is 
conforming  the  NASD's  position  and 
exercise  limits  with  those  levels 
recently  approved  for  the  options 
exchanges.  "^  Accelerated  approval  of 
the  proposed  rule  change  will  thereby 
provide  for  the  desired  uniformity  for 
pasition  and  exercise  limits  within  the 
exchange  traded  options  market.  Any 
other  course  of  action  could  lead  to 
unnecessary  investor  confusion.  In 
addition,  the  CBOE's  proposal  was 
noticed  for  the  entire  twenty-one  day 
comment  period  and  generated  no 
negative  responses.'*  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) '«  of  the  Act  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-95-55)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  96-1475  Filed  1-26-96.  8:45  am] 
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[Retoese  Na  34-3e75«;  File  No.  SR-NYSE- 
96-46] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Additions  to    List  of 
Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  Pursuant  to  Rule 
476A" 

January  22,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


<*The  Commission  notes  tliat  to  ttie  extent  the 
potential  for  manipulation  increases  because  of  the 
additional  tiers,  the  Commission  believes  the 
NASO's  surveillance  programs  will  be  adequate  to 
detect  as  well  as  to  deter  attempted  manipulative 
activity.  The  Commission  will,  of  course,  continue 
to  monitor  the  NASD's  surveillance  programs  to 
ensure  that  problems  dn  not  arise. 

"See  supra  note  4. 
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'•15U.S.C.  78s(b)(2)(1988). 
"l?  CFR  200.3O-3(aMt2)  (1994). 


("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  December  28, 1995, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
revisions  to  the  "List  of  Exchange  Rule 
Violations  and  Fines  Applicable  Thereto 
Pursuant  to  Rule  476A  "  (the  Rule  476A 
Violations  List)  by  adding  to  the  List:  (1) 
misstatements  or  omission  of  fact  on 
any  submission  filed  with  the  Exchange 
as  provided  in  NYSE  Rule  476(a)(10);  (2) 
failure  to  comply  with  the  requirements 
of  NYSE  Rule  95  with  respect  to  its 
order  identification  requirements  or 
prohibition  of  transactions  by  members 
on  the  Floor  involving  discretion;  and 
(3)  failure  to  comply  with  certain 
requirements  for  execution  of  block 
cross  transactions  under  NYSE  Rule 
127.  The  Exchange  believes  it  is 
appropriate  to  make  the  failure  to 
comply  with  the  provisions  of  the 
above-named  rules  subject  to  the 
possible  imposition  of  a  fine  under  Rule 
476A  procedures.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


<  Concurrently  with  the  proposed  rule  change,  the 
Exchange  is  seeking  to  amend  its  Rule  19d-l(c)(2) 
reporting  plan  for  Rule  476A  violations  ("Minor 
Rule  Violation  Plan")  to  include  the  items  proposed 
for  addition  to  the  list  of  rules  subject  to  Rule  476A. 
See  letter  from  Daniel  Parker  Odeli,  Assistant 
Secretary.  NYSE,  to  Glen  Barr«ntine.  Team  Leader, 
Division  of  Market  Regulation.  SEC.  dated 
December  27.  1995. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  I 

Rule  476A  2  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $5,000,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  Rule  476A 
procedure  is  to  provide  for  a  response 
to  a  rule  violation  when  a  meaningful 
sanction  is  appropriate  but  when 
initiation  of  a  disciplinary  proceeding 
under  Rule  476  is  not  suitable  because 
such  a  proceeding  would  be  more  costly 
and  time-consuming  than  would  be 
warranted  given  the  minor  nature  of  the 
violation.  Rule  476A  provides  for  an 
appropriate  response  to  minor 
violations  of  certain  Exchange  rules 
while  preserving  the  due  process  rights 
of  the  party  accused  through  specified, 
required  procedures.  The  list  of  rules, 
which  are  eligible  for  476A  procedures, 
specifies  those  rule  violations  that  may 
be  the  subject  of  fines  under  the  rule 
and  also  includes  a  schedule  of  fines. 

hi  SR-NYSE-84-27,  which  initially 
set  forth  the  provisions  and  procedures 
of  Rule  476A,  the  Exchange  indicated  it 
would  amend  the  list  of  rules  from  time 
to  time,  as  it  considered  appropriate,  in 
order  to  phase  in  the  implementation  of 
Rule  476A  as  experience  with  it  was 
gained  . 

The  Exchange  is  presently  seeking 
approval  to  add  to  the  476A  List  of 
Rules  subject  to  possible  imposition  of 
fines  under  Rule  476A  procedures  the 
failure  by  members  or  member 
organizations  to  adhere  to  certain 
procedures  under  NYSE  Rule  127  for 
execution  of  block  cross  transactions  at 
a  price  that  is  outside  of  the  NYSE  best 


*Rule  476A  was  approved  by  the  Commission  on 
January  25. 1985.  See  Securities  Exchange  Act 
Release  No.  21688  (Jan.  25.  1985).  50  FR  5025  (Feb. 
5.  1985).  For  sul>sequent  additions  of  rules  to  the 
Rule  476A  Violations  Eist  see,  e.g..  Securities 
Exchange  Act  Release  Nos.  22037  (May  14,  1985), 
50  FR  12213  (May  21,  1985):  22415  (Sept.  17.  1985). 
50  FR  38600  (Sept.  23,  1985);  22490  (Oct.  2,  1985). 

50  FR  41084  (Oct.  8.  1985);  23104  (Apr.  11.  1986), 

51  FR  13307  (Apr.  18.  1986);  24935  (Oct.  22,  1987), 

52  FR  23820  (Oct.  29,  1987),  25763  (May  27,  1988), 

53  FR  20925  (June  7.  1988J;  27878  (Apr.  4.  1990). 
55  FR  13345  (Apr.  10.  1990);  28003  (May  9.  1990). 
55  FR  20004  (May  14,  1990);  28505  (Oct.  2.  1990), 

55  FR  41288  (Oct.  10,  1990);  28995  (Mar.  28,  1991). 

56  FR  12967  (Mar.  28.  1991);  30280  (Jan.  22.  1992), 

57  FR  3452  (Jan.  29.  1992);  30536  (Mar.  31.  1992). 

57  FR  12357  (Apr.  9,  1992);  32421  (June  7.  1993), 

58  FR  32973  (June  14. 1993);  33403  (Dec.  28. 1993), 

59  FR  641  (Jan.  5.  1994);  33816  (Mar.  25,  1994),  59 
FR  15471  (Apr.  1,  1994);  34230  Qune  17.  1994).  59 
FR  32727  (June  24, 1994). 


bid  or  offer.3  Specifically,  the  Exchange 
would  view  the  failure  to  fulfill  the 
requirement  to  satisfy  public  limit 
orders  at  the  clean-up  price  when  a 
position  is  established  or  increased  for 
a  member's  or  member  organization's 
proprietary  account  as  one  type  of 
violation  for  which  a  fine  pursuant  to 
Rule  476A  might  be  iraposed.*  In 
addition,  failure  to  utilize  the  procedure 
of  NYSE  Rule  127  to  satisfy  all  better- 
priced  limit  orders  when  effecting  block 
crosses  outside  the  currently  quoted 
market  would  also  be  considered  a 
violation  for  which  a  fine  pursuant  to 
Rule  476A  might  be  impt^sed. 

The  Exchange  is  also  seetdng  to  add 
to  the  476A  List  failure  by  members  or 
member  organizations  to  follow  the 
procedures  of  NYSE  Rule  95  with 
respect  to  prohibition  of  transactions  by 
members  on  the  Floor  involving 
discretion  as  to  (1)  choice  of  security,  (2) 
total  amount  of  security  to  be  bought  or 
sold,  or  (3)  whether  a  transaction  is  to 
be  a  purchase  or  a  sale.  The  Exchange 
is  also  seeking  to  add  to  the  476A  List 
of  failure  to  appropriately  identify  a 
liquidating  order  pursuant  to  NYSE 
Rule  95(c)  (all  liquidating  orders 
effected  pursuant  to  Rule  95(c)  must  be 
marked  on  the  Floor  as  "BC"  in  the  case 
of  an  order  covering  a  short  position  or 
"SLQ"  in  the  case  of  the  sell  order 
liquidating  a  long  position). 

The  Exchange  is  also  seeking  to  add 
to  the  476A  List  misstatements  or 
omissions  of  fact  on  applications  for 
membership  approval,  financial 
statements,  reports  or  other  submissions 
filed  with  the  Exchange  as  provided  in 
NYSE  Rule  476(a)(10).  The  Exchange 
would  be  careful  to  distinguish 
misstatements  or  omissions  of  facts  from 
willfully  made  false  or  misleading 
statements  and  omissions  of  material 
fact,  as  a  finding  by  the  Exchange  of 
conduct  in  the  latter  two  categories 
could  cause  an  individual  or  entity  to  be 
subject  to  a  statutory  disqualification  as 
defined  in  Section  3(a)(39)(F)  of  the  Act. 
Moreover,  in  appropriate  circumstances 
(e.g.,  findings  of  a  pattern  of 
misstatements  or  omissions),  the 
Exchange  would  not  use  the  procedures 


'  In  Securities  Exchange  Act  Release  No.  35103 
(Dec.  15.  1994).  59  FR  65835  (Dec.  21,  1994),  the 
Commission  approved  amendments  to  NYSE  Rule 
127  involving  revised  procedures  for  handling  such 
blocks. 

*  The  Exchange  would  not  seek  to  review  a 
member's  initial  determination  as  to  whether  the 
member  would  incur  excessive  stock  loss  by 
satisfying  all  orders  at  the  clean-up  price.  Given  the 
member's  initial  determination  as  to  which  of  NYSE 
Rule  127's  procedures  to  use.  the  Exchange  would 
regard  the  failure  to  adhere  to  the  requirements  of 
the  rule  to  satisfy  public  orders  limited  to  the  clean- 
up price  at  that  price  before  retaining  stock  for  the 
member  organization's  proprietary  account  as  a 
possible  minor  violation. 


under  Rule  476A  to  address  the 
conduct. 

While  the  Exchange,  upon 
investigation,  mav  determine  that  a 
violation  of  these  procedures  is  a  minor 
violation  of  the  type  which  is  properly 
addressed  by  the  procedures  adopted 
under  Rule  476A,  in  those  instances 
where  investigation  reveals  a  more 
serious  violation  of  the  above-described 
rules,  the  Exchange  will  provide  an 
appropriate  regulatory  response. 

2.  Statutory  Basis 

The  proposed  rule  change  will 
advance  the  objectives  of  Section  6(b)(6) 
of  the  Act  in  that  it  will  provide  a 
procedure  whereby  member 
organizations  can  be  "appropriately 
disciplined"  in  those  instances  when  a 
rule  violation  is  minor  in  nature,  but  a 
sanction  more  serious  than  a  warning  or 
cautionary  letter  is  appropriate  The 
proposed  rule  change  provides  a  fair 
procedure  for  imposing  such  sanctions, 
in  accordance  with  the  requirements  of 
Sections  6(b)(7)  and  6(d)(1)  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  or  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
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submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
45  and  should  be  submitted  by  February 
20.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  96-1472  Filed  1-26-96;  8:45  ami 
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[Release  No.  34-36746;  International  Series 
Release  ^4o.  919;  File  No.  SR-PHLX-95-13] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  3  to  the  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Modifications  of  the 
Position  and  Exercise  Limits  for 
Foreign  Currency  Options 

January  19. 1996. 

On  March  10.  1995.  as  subsequently 
amended  below,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  PHLX  Rules  1001,  "Position 
Limits."  '  and  1002,  "Exercise  Limits,"* 
to  increase  the  position  and  exercise 
limits  for  all  foreign  currency  options 


UMI 


>15U.S.C§78»(b)(l)(198«). 

M7  CFR  5  240.19t)-4  (1995). 

'  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
(i.e.,  aggregating  long  calls  and  short  puts  or  long 
puts  and  short  calls). 

••  Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  within  Tive  consecutive  business 
days. 


("FCOs").  except  for  options  on  the 
Italian  lira  and  the  Spanish  peseta,  to 
200,000  contracts.'  The  PHLX 
subsequently  filed  Amendment  Nos.  1, 
2,*  and  3  ^  to  the  proposed  rule  change 
on  April  5,  1995,  May  2.  1995.  and 
December  20,  1995.  respectively. 

Notice  of  the  proposed  rule  change 
and  Amendment  Nos.  1  and  2  appeared 
in  the  Federal  Register  on  May  16, 
1995.8  No  comments  were  received  on 
the  proposal. 

Currently.  PHLX  Rules  1001  and  1002 
establish  the  following  position  and 
exercise  limits  for  FCOs:  (i)  150,000 
contracts  for  FCOs  which  meet  an 
annual  trading  volume  of  at  least 
3,500,000  contracts;  and  (ii)  100,000 
contracts  for  all  other  FCOs  traded  on 
the  PHLX.  The  PHLX  proposes  to 
amend  Exchange  Rules  1001  and  1002 
to  increase  the  position  and  exercise 
limits  for  all  FCOs,  except  for  options 
on  the  Italian  lira  and  the  Spanish 
peseta,^  to  200.000  contracts. 

PHLX  FCO  position  and  exercise 
limits  were  set  initially  at  10.000 
contracts  in  1982.  when  FCOs  first 
began  trading  on  the  Exchange.'"  Since 


'  See  note  7,  infra,  and  accompanying  text. 

•On  April  5.  1995.  the  PHlJt  submitted  a  revised 
version  of  the  text  of  the  proposed  rule  change, 
which  amends  the  text  to  indicate  that  the  proposed 
position  and  exercise  limit  for  F'COs  is  200.000 
contracts.  See  Letter  from  Edith  liallahan.  Special 
Counsel.  Regulatory  Services,  to  Michael 
Walinskas,  Branch  Chief.  Office  of  Market 
Supervision  ("QMS").  Division  of  Market 
Regulation  ("Division").  Commission,  dated  April 
5.  1995  ("Amendment  No.  1").  On  April  26,  1995, 
the  PHIJC  amended  PHUC  Rule  1001.  Commentary 
.05(c).  to  (1)  replace  references  to  the  current  FCO 
position  limits  with  references  to  the  proposed  FCO 
position  limit;  (2)  designate  current  paragraph  (c)  as 
paragraph  (b).  in  order  to  reflect  the  deletion  of 
current  paragraph  (b):  and  (3)  provide  that  the 
position  and  exercise  limit  for  customized  and  non- 
customized  contracts  on  the  German  mark/|apanese 
yen  cTOSs-rate  and  the  British  pound/German  mark 
croae-rate  options,  as  well  as  for  cross-rale  options 
traded  pursuant  to  PHU(  Rule  1069.  "Customized 
Foreign  Currency  Options,"  is  200.000  contracts. 
See  Letter  from  Edith  tlallahan.  Special  Counsel, 
Regulatory  Services.  PHIJC.  to  Michael  Walinskas, 
Branch  Chief.  OMS,  Division.  Commission,  dated 
April  26,  1995  ("Amendment  No.  2"). 

'The  PHLX  amended  its  proposal  to  provide  that 
options  on  the  Italian  lira  and  the  Spanish  peseta 
will  continue  to  be  subject  to  their  current  position 
and  exercise  limits  of  100.000  contracts.  The 
Exchange  also  indicated  that,  under  the  proposal, 
the  aggregation  principles  provided  in  PHUC  Rule 
1001  will  continue  to  apply.  See  l.etter  from  Gerald 
D.  O'Connell.  First  Vice  President,  Market 
Regulation  and  Trading  Operations.  PHLX,  to 
Michael  Walinskas,  Branch  Chief.  OMS.  Division. 
Commission,  dated  December  20.  1995 
("Amendment  No.  3"). 

•See  Securities  Exchange  Act  Release  No.  35688 
(May  8.  1995).  60  FR  28062. 

•As  noted  above,  the  position  and  exercise  limits 
for  options  on  the  Italian  lira  and  the  Spanish 
peseU  will  continue  to  be  100,000  contracts.  See 
Amendment  No.  3.  supra  note  7. 

"•See  Securities  Exchange  Act  Release  no.  19313 
(October  14,  1982),  47  FR  46946  (October  21,  1982) 
(order  approving  File  No.  SR-PHLX-Bl-4). 


that  time,  the  position  and  exercise 
limits  have  been  raised  four  times."  In 
1993,  the  Exchange  filed  a  proposal  to 
adopt  a  two-tiered  approach  to  FCO 
position  and  exercise  limits,  which  was 
approved  by  the  Commission  in 
September  1994. '^  According  to  the 
PHLX,  many  of  the  factors  cited  afthat 
time  continue  to  indicate  that  FCO 
position  and  exercise  limits  warrant  an 
increase  to  200,000  contracts.  For 
example,  the  Chicago  Mercantile 
Exchange  ("CME")  substituted  "position 
accountability  standards"  '^  for  position 
limits  for  futures  and  futures  options  on 
certain  foreign  currencies.''*  As  a  result, 
the  PHLX  believes  that  the  Exchange  is 
placed  at  a  serious  competitive 
disadvantage. 

In  addition,  the  Exchange  has 
commenced  trading  customized  FCOs," 
in  which  positions  are  aggregated  with 
other  FCO  positions  in  the  underlying 
currency;  however,  customized  option 
trading  volume  is  not  included"in  the 
volume  calculation  to  determine  the 
applicable  position  limit  under  the 
current  two-tiered  system.  In  addition  to 
customized  options,  there  are  also  other 
FCO  products  that  are  aggregated  for 
position  and  exercise  limit  purposes, 
including  long-term,  month-end,  cash/ 
spot,  and  American-  and  European-style 
FCOs.'B  According  to  the  PHLX,  FCO 


"  See  Securities  Exchange  Act  Release  Nos. 
21676  (January  18.  1985).  50  FR  3859  (January  28. 
1985)  (order  approving  File  No.  SR-PHLX-84-18 
(increasing  position  limits  from  10.000  to  25,000 
contracts);  22479  (September  27.  1985),  50  FR 
41276  (October  9,  1985)  (order  approving  File  No. 
SR-PHLX-8S-22)  (increasing  position  limits  to 
50.000  contracts):  23710  (October  15.  1986).  51  FR 
37691  (October  23,  1986)  (order  approving  File  No. 
SR-PHLX-8&-24)  (increasing  position  limits  to 
lOO.OOO  contracts):  and  34712  (September  23,  1994), 
59  FR  50307  (October  3.  1994)  (order  approving  File 
No.  SR-PHLJ(-93-13)  (adopting  position  limit  of 
150.000  contracts  for  FCOs  with  annual  trading 
volume  of  at  least  3,500.000  contracts). 

"See  Securities  Exchange  Act  Release  No.  34712, 
supra  note  10. 

"Position  accountability  standards  require 
traders  who  own  or  control  positions  in  excess  of 
esublished  limits  to  provide  to  the  exchange,  upon 
request,  information  regarding  the  nature  of  the 
position  and  the  trading  strategy  employed. 

'*  See  Letter  from  Jean  A.  Webb.  Secretary. 
Commodity  Futures  trading  Commission  { "CFTC"), 
to  Todd  E.  Petzel,  Senior  Vice  President.  Research, 
and  Chief  Economist,  CME.  dated  January  2,  1992. 
See  also  Speculative  Position  Limits — Exemption 
from  CFTC  Rule  1.61;  CME  Proposed  Amendments 
to  Rules  3902.D.  5001.E,  3010.F.  3012.F,  3013.F, 
3015.F,  4604.  and  Deletion  of  Rules  3902.F.  5001.G, 
3010.H.,  3012.H,  3013.H,  and  3015.H. 

"See Securities  Exchange  Act  Release  No.  34925 
(November  1,  1994),  59  FR  55720  (November  8, 
1994)  (order  approving  File  No.  SR-PHLX-94-18). 

'•See  e.g..  Securities  Exchange  Act  Release  Nos. 
30672  (May  6,  1992).  57  FR  20546  (May  13,  1992) 
(order  approving  File  No.  SR-PHLX-91-30) 
(aggregating  long-term  FCOs);  30945  (Ju)y  21.  1992), 
57  FR  33381  (July  28,  1992)  (order  approving  File 
Ho.  SR-PHlJ(-92-13)  (aggregating  month-end 
FCOs):  33732  (March  8.  1994),  59  FR  12023  (March 


participants  have  continued  to 
accumulate  positions  near  existing 
limits.  If  large  traders  continue  to  be 
restricted  by  the  current  position  and 
exercise  limit  levels,  the  PHLX  believes 
that  trading  interest  could  migrate  to  the 
over-the-counter  ("OTC")  market, 
hampering  PHLX  liquidity.  The 
Exchange  believes  that  a  higher  position 
and  exercise  limit  may  enable  such 
traders  to  consider,  or  return  to.  an 
exchange  marketplace  for  their  FCO 
trading,  thereby  increasing  the  liquidity 
of  the  PHLX's  FCO  markets.  The  PHLX 
believes  that  increases  are  particularly 
appropriate  because  the  FCO  market 
attracts  a  large  number  of  institutional 
and  corporate  investors  with  substantial 
hedging  needs.  According  to  the 
Exchange,  these  investors  utilize  the 
PHLX  marketplace  by  participating  in 
block  size  transactions  in  FCOs  to  hedge 
exposure  to  fluctuations  in  exchange 
rates. 

Since  the  most  recent  increase  in 
position  and  exercise  limits,  the 
Exchange  has  continued  to  examine 
FCO  position  and  exercise  limits  in  light 
of  the  underlying  currency  market.  The 
PHLX  estimates  that  the  size  of  the 
worldwide  currency  market  has  grown 
exponentially.  For  example,  in  1989, 
total  gross  global  foreign  exchange 
turnover  was  estimated  to  be  $932 
billion  per  day  and  net  global  turnover 
was  estimated  to  be  $640  billion  per 
day.''  In  1992,  total  gross  global  foreign 
exchange  turnover  was  e.stimated  to  be 
$1,354  billion  per  day,  which  represents 
a  35%  increase  since  1989.  Further, 
global  "net-net"  exchange  market 
turnover  was  estimated  at  $880  billion; 
this  takes  into  account  local  and  cross- 
border  double  counting  and  estimated 
gaps  in  reporting.'* 

Further,  the  PHLX  believes  that,  as  a 
percentage  of  total  global  currency 
turnover,  the  impact  of  a  PHLX  FCO 
position,  even  at  200,000  contracts,  is 
minimal.** 


15.  1994)  (order  approving  File  No.  SR-PHLX-93- 
10)  (aggregating  casii/spot  FCOs):  and  24859 
(August  27,  1987).  52  FR  33493  (September  3.  1987) 
(order  approving  File  No.  SR-PHI.X-87-24) 
(aggregating  European-style  contracts). 

"See  Bank  for  International  Settlements  ("BIS") 
Central  Bank  Survey  of  Foreign  Exchange  Market 
Activity  in  1989. 

'"  See  BIS  Central  Bank  Survey  of  Foreign 
Exchange  Market  Activity  in  April  1992  (March 
1993). 

"According  to  the  PHLX,  200,000  contracts 
would  represent  less  than  2%  of  the  daily 
international  currency  transaction  volume  in  the 
Deutsche  mark;  22%  of  the  daily  international 
currency  transaction  volume  in  the  Australian 
dollar;  5%  of  the  daily  internal  iorul  currency 
transaction  volume  in  the  British  pound;  16%  of  the 
daily  international  currency  transaction  volume  in 
the  Canadian  dollar;  19%  of  the  daily  international 
currency  transaction  volume  in  the  F'rench  franc: 


The  Exchange  also  believes  that  the 
proposed  increase  is  reasonable  in  light 
of  prior  position  and  exercise  limit 
increases.  The  1992  increase  represents 
a  50%  increase  in  the  two  affected 
options.  Previously,  the  Commission 
approved  increases  of  150%,  100%.  and 
100%. 20  Accordingly,  the  PHLX 
believes  that  the  current  proposal  to 
raise  by  100%  the  position  and  exercise 
limits  for  all  FCOs.  except  options  on 
the  Italian  lira  and  the  Spanish  peseta, 
is  in  line  with  prior  changes,  and 
specifically  does  not  create  a  higher 
increase  than  any  prior  one. 

Because  of  the  large  size  of  the 
underlying  market  in  foreign  currencies, 
the  PHLX  does  not  believe  that 
manipulative  concerns  would  be 
enhanced  if  the  limits  for  FCOs  were 
increased.  In  this  regard,  the  Exchange 
notes  that  its  surveillance  procedures 
are  designed  to  detect  violations  of  these 
limits.  In  addition,  the  PHLX  notes  that 
the  proposal  will  eliminate  the 
fluctuations  in  limits  inherent  in  a 
volunie-based  approach. 

For  these  reasons,  and  in  light  of  these 
market  changes,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and.  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade  as 
well  as  to  protect  investors  and  the 
public  interest.  The  PHLX  believes  that  . 
the  proposal  will  increase  the  depth  and 
liquidity  of  the  FCO  market  which,  in 
turn,  should  result  in  position  and 
exercise  limit  levels  that  serve  the 
purposes  of  protecting  investors  and  the 
public  interest  as  well  as  preventing 
unfair  acts  and  practices,  such  as 
manipulation. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5). ^^ 
Specifically,  the  Commission  believes 
that  the  proposal  to  increase  the 


8%  of  the  daily  international  currency  transaction 
volume  in  the  Swiss  franc;  and  4%  of  the  daily 
international  currency  transaction  volume  in  the 
Japanese  yen.  See  Letter  from  Gerald  D.  O'Connell. 
First  Vice  President,  Market  Regulation  and  Trading 
Operations.  PHLX,  to  Yvonne  Fraticelli,  Attorney. 
Office  of  Market  Supervision,  Division  of  Market 
Regulation,  Commission,  dated  May  18,  1995 

"In  1985,  the  first  increase  from  10,000  contract.^ 
to  25.000  contracts  represented  a  150%  change 
while  the  second  increase  from  25.000  to  50.000 
contracts  represented  a  1(X)%  increase:  similarly, 
the  1986  change  to  100.000  contracts  represented  a 
1(X)%  change.  The  proposed  changes,  from  150,000 
to  200,000  contracts,  and  from  100,000  to  200.000 
contracts,  represent  changes  of  33%  and  100%, 
respectively. 

2'  15  U.S.C.  §  78f(b)(5)  (1988  &  Supp.  V  19935. 


position  and  exercise  limits  for  all 
FCOs,  except  for  options  on  the  Italian 
lira  and  the  Spanish  peseta,  should  help 
to  accommodate  the  needs  of  investors 
and  market  participants  while  nelping 
to  increase  the  depth  and  liquidity  of 
the  PHLX's  FCO  market.  The  proposal 
should  also  simplify  the  PHLX's  rules 
by  establishing  limits  that  will  not 
change  periodically  based  on  trading 
volume  in  the  FCO  as  exists  under  the 
PHLX's  current  rules. 

The  Commission  believes,  as  it  has 
stated  in  the  past,  that  although  position 
and  exercise  limits  for  FCOs  must  be 
sufficient  to  protect  the  options  and 
related  markets  from  disruptions  by 
manipulation,  the  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  discourage  participation  in  the 
options  market  by  institutions  and  other 
investors  with  substantial  hedging 
needs  or  to  prevent  market  makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market. 22  in 
its  proposal,  the  PHLX  states  that  the 
FCO  market  attracts  a  large  number  of 
corporate  and  institutional  investors 
who  have  substantial  needs  and  who 
execute  block-sized  transactions  in 
FCOs.  In  addition,  the  PHLX  believes 
that  trading  could  migrate  to  the  OTC 
market  if  traders  continue  to  be 
restricted  by  the  PHLX's  current  FCO 
position  and  exercise  limits,  hi  light  of 
the  size  of  the  FCO  market  and  the 
needs  of  FCO  investors  and  market 
makers,  the  Commission  believes  that 
the  PHLX's  proposal  is  a  reasonable 
effort  to  accommodate  the  needs  of 
market  participants  and  to  help  the 
Exchange  remain  competitive  with  the 
OTC  maiket  for  FCOs. 

At  the  same  time  *he  Commission 
does  not  believe  that  the  proposal 
significantly  increases  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  markets  for  FCOs  or 
the  underlying  currencies.  The 
Commission  notes  that  the  interbank 
foreign  currency  spot  market  is  an 
extremely  large,  diverse  market 
comprise  of  banks  and  other  financial 
institutions  worldwide.  ^^  That  market  is 
supplemented  by  equally  deep  and 
liquid  markets  for  standardized  options 
and  futures  on  foreign  currencies  and 
options  on  those  futures.  An  active  OTC 
market  also  exists  in  FCOs. 

Moreover,  the  absence  of  discernible 
manipulative  problems  under  the 
current  FCO  position  and  exercise  limits 
leads  the  Commission  to  conclude  that 


^^  See  Securities  Exchange  Act  Release  Nos. 
22479  and  34712.  supra  note  10. 

"  See  Securities  Exchange  Act  Release  No.  31627 
(December  21,  1992),  57  FR  62399  (December  30. 
1992)  (order  approving  File  No.  SR-Amex-92-36). 
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the  proposed  increase  is  warranted.  The 
Commission  recognizes,  as  it  has  stated 
in  the  past,  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.^*  The  PHLX 
and  the  Commission,  however,  have 
relied  largely  on  the  absence  of 
discernible  manipulation  or  disruption 
problems  under  the  current  limit  as  an 
indicator  that  additional  increase  can  be 
safely  considered.  The  Commission 
believes  for  these  reasons  that  the 
proposed  liberalization  of  existing  FCO 
position  and  exercise  limits  is 
appropriate.^' 

In  addition,  the  Commission  believes 
that  the  PHLX's  surveillance  programs 
will  be  adequate  to  detect  and  deter 
position  and  exercise  limit  violations  by 
market  participants  as  well  as  detect 
and  deter  attempted  manipulative 
activity  and  other  trading  abuses. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  thereof  in  the 
Federal  Register.  Specifically, 
Amendment  No.  3  clarifies  the 
Exchange's  proposal  by  indicating  that 
the  proposed  rule  change  does  not  alter 
the  aggregation  principles  contained  in 
PHLX  Rule  1001.  In  addition. 
Amendment  No.  3  provides  that  the 
position  and  exercise  limits  for  options 
on  the  Italian  lira  and  the  Spanish 
peseta  will  continue  to  be  100.000 
contracts.  This  clarification  was 
necessary  because  at  the  time  the 
proposal  was  originally  submitted  the 
PHLX  did  not  have  approval  to  trade 
those  FCOs.  In  addition,  the 
Commission  believes  that  the  100.000 
contract  limit  for  options  on  the  Italian 
lira  and  the  Spanish  peseta  should 
remain  unchanged  at  this  time  because 
the  PHLX  trades  only  customized 
options  on  those  currencies  and  the 
market  for  those  currencies  may  not  be 
as  deep  and  liquid  as  the  market  for 
other  FCOs  traded  by  the  PHLX.  Based 
on  the  above,  the  Commission  finds 
good  cause  to  accelerate  approval  of 
Amendment  No.  3. 


UMI 


^*  See  Securities  Exchange  Act  Release  No.  33288 
(December  3.  1993).  58  FR  65221  (December  13. 
1993)  (order  approving  File  No.  SR-PHLX-93-07). 

"The  Commission  continues  to  believe  that 
proposals  to  increase  position  and  exercise  limits 
must  be  justined  and  evaluated  separately.  After 
reviewing  the  proposed  exercise  limits,  the 
Conunission  has  concluded  that  the  exercise  limit 
increase  does  not  raise  manipulation  problems  or 
increase  concerns  over  market  disruption  in  the 
underlying  currencies. 


Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argviments  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  8,  1996. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-PHLX-95- 
13).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  96-1471  Filed  1-26-96,  8:45  ami 
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[Rel.  No.  IC-21693;  File  No.  811-2155] 
Select  Capital  Growth  Fund,  Inc. 

January  22,  1996. 

agency:  U.S.  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANT:  Select  Capital  Growth  Fund, 
Inc.  ("Select  Capital"). 
RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  8(1)  of  the  1940 
Act. 

SUMMARY  OF  APPUCAT10N:  Application 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  September  19. 1995. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  16,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549; 
Applicant,  20  Washington  Avenue 
South,  Minneapolis,  Minnesota  55401. 
FOR  FURTHER  INFORMATION  CONTACT: 
loseph  G.  Mari,  Senior  Special  Counsel, 
or  Patrice  M.  Pitts.  Special  Counsel. 
Division  of  Investment  Management 
(Office  of  Insurance  Products),  at  (202) 
942-0670. 

SUPPt-EMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Pubic  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  Select  Capital  is  organized  as  a 
Minnesota  corporation,  and  is  registered 
under  the  1940  Act  as  an  open-end 
diversified  management  investment 
company.  On  December  28,  1970,* 
Applicant  filed  a  registration  statement 

.  under  Section  8(b)  of  the  1940  Act,  and 
a  registration  statement  on  Form  S-5 
under  the  Securities  Act  of  1933 
registering  an  unlimited  number  of 
shares  of  common  stock,  having  no 
designated  par  value  (File  No.  2-39128). 
The  Form  Sr-5  registration  statement 
became  effective  on  August  13, 1971, 
and  the  initial  public  offering 
commenced  on  August  16.  1971. 

2.  Applicant's  only  security  holders 
were  Northwestern  National  Life 
Insurance  Company  ("NWNL")  and  sub- 
accounts of  NWNL  Select  Variable 
Account  and  Select*Life  Variable 
Account  (the  "Variable  Accounts"). 

3.  On  November  1.  1994,  Applicant's 
board  of  directors  unanimously  (i) 
approved  the  substitution  of  shares  of 
the  Growth  Portfolio  of  the  Variable 
Insurance  Products  Fund  (the  "Fidelity 
Growth  Portfolio")  for  shares  of 
Applicant  held  by  the  Variable 


» 15  U.S.C.  §  788(b)(2)  (1982). 
"  17  CFR  200.3O-3(a)(12)  (1995). 


■  This  date  is  derived  from  the  SEC's 
computerized  data  retrieval  system. 


Accounts  (the  "Substitution"),  and  (iij 
resolved  that,  contingent  on  shareholder 
approval  of  the  Substitution  and  receipt 
of  approval  of  the  Substitution  by  the 
SEC,  Applicant  be  liquidated  and 
dissolved  pursuant  to  Minnesota  law. 
On  December  21,  1994,  the  beneficial 
owners  of  the  shares  of  common  stock 
of  Applicant  approved  the  Substitution. 
On  December  21,  1994,  NWNL 
approved  a  plan  of  liquidation  and 
dissolution  (the  "Plan")  for  Applicant. 

4.  On  May  1,  1995,  pursuant  to  an 
SEC  staff  no-action  position  letter,  dated 
April  10,  1995  (Ref.  No.  IP-1-95),  shares 
of  Applicant  held  by  the  Variable 
Accounts  where  redeemed  by  NWNL. 
leaving  NWNL  as  the  sole  security 
holder  of  Applicant.  The  proceeds  of 
that  redemption  were  used  to  purchase 
shares  of  the  Growth  Portfolio.  On  May 
23,  1995,  NWNL,  as  the  sole  security 
holder  of  Applicant,  approved  a 
proposal  to  liquidate  and  dissolve 
Applicant  pursuant  to  the  Plan. 
.\pplicant  completed  its  liquidation  and 
distributed  its  remaining  assets  ($100)  to 
NWNL  on  May  24, 1995. 

5.  Applicant  has  no  assets  or  security 
holders.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  is  not  now  engaged,  nor  does  it 
intend  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

6.  Applicant  has  not,  within  the  past 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders 
Applicant. 

7.  The  only  outstanding  debts 
Applicant,  for  which  Applicant  has  not 
received  final  invoices,  are 
approximately  $15,000  in  1994  audit 
fees  and  fees  for  tax  preparation 
services.  Northstar  Investment 
Management  Corporation  ("Northstar"), 
Applicant's  investment  adviser,  has 
agreed  to  pay  these  fees  on  behalf  of 
Applicant,  pursuant  to  the 
reimbursement  arrangement  contained 
in  the  investment  advisory  agreement 
between  Applicant  and  Northstar. 

8.  The  only  expenses  associated  with 
the  liquidation  of  Applicant  are 
brokerage  commissions,  legal  and  fund 
accounting  services  fees,  and  certain 
filing  fees.  These  fees  are  expected  to 
aggregate  approximately  $10,000. 
$2,500,  and  $70,  respectively.  NWNL 
and  Northstar  will  pay  all  such 
expenses. 

9.  Applicant  represents  that  it  will 
continue  to  file  all  reports  required  by 
Rules  30a-l  and  30b-l  under  the  194U 
Act  until  the  requested  order  is  granted. 

10.  Applicant  intends  to  file  Articles 
of  Dissolution  with  the  State  of 


Minnesota  to  terminate  its  existence  as 
a  Minnesota  corporation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  96-1477  Filed  1-26-96;  8:45  am] 
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Re    No    0   2 '694:  File  No.  811-4487] 
Select  Managea  fund,  Inc. 

lanuarv  22.  1996. 

agency:  U.S.  Securities  and  Exchange 

L-oinnussion  ("SEC"). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

aoPLiCANT:  Select  Managed  Fund,  Inc. 

.    '    '  Mannt^ed"). 

RE  HVAN^    *4C  ACT  SECTION:  Order 
requested  under  Section  8(f)  of  the  1940 

Act. 

SLMM*H'  c'  Ai-PUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
cea.sprf  tn  be  an  investment  company. 
FILING  CATfc:  The  application  was  filed 
on  September  19,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request.  per.sonaIly  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  16,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
V  -  •       'o  the  Secretary  of  the  SEC. 

AODPfc.sSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  20  Washington  Avenue 
South.  Minneapolis.  Minnesota  55401. 

FOP  PuP'HER    NFORMATION  CONTACT: 

josepn  L.,  Man,  Senior  Special  Counsel, 
or  Patrice  M.  Pitts,  Special  Counsel, 
Division  of  Investment  Management 
(Office  of  Insurance  Products),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 


Applicant's  Representations 

1.  Select  Managed  is  organized  as  a 
Minnesota  corporation,  and  is  registered 
under  the  1940  Act  as  an  open -end 
diversified  management  investment 
company.  On  October  9,  1985,' 
Applicant  filed  a  registration  statement 
untJer  Section  8(b)  of  the  1940  Act,  and 
a  registration  statement  on  Form  N-IA 
under  the  Securities  Act  of  1933 
registering  an  unlimited  number  of 
shares  of  common  stock,  having  no 
designated  par  value  (File  No.  33-765). 
The  Form  N-IA  registration  statement 
became  effective  and  the  initial  public 
offering  commenced  on  March  3,  1986. 

2.  Applicant's  only  security  holders 
were  Northwestern  National  Life 
Insurance  Company  ("NWNL")  and  sub- 
accounts of  NWNL  Select  Variable 
Account  and  Select* Life  Variable 
Aceoimt  (the  "Variable  Accounts"). 

3.  On  November  1,  1994,  Applicant's 
board  of  directors  unanimously  (i) 
approved  the  substitution  of  shares  of 
the  Growth  Portfolio  of  the  Variable 
Insurance  Products  Fund  (the  "Fidelity 
Growth  Portfolio")  for  shares  of 
Applicant  held  by  the  Variable 
Accounts  (the  "Substitution"),  and  (ii) 
resolved  that,  contingent  on  shareholder 
approval  of  the  Substitution  and  receipt 
of  approval  of  the  Substitution  by  the 
SEC,  Applicant  be  liquidated  and 
dissolved  pursuant  to  Minnesota  law. 
On  December  21,  1994,  the  beneficial 
owners  of  the  shares  of  common  stock 
of  Applicant  approved  the  .Substitution. 
On  December  21,  1994,  NWNL 
approved  a  plan  of  liquidation  and 
dissolution  (the  "Plan")  for  Applicant. 

4.  On  May  1  1995,  pursuant  to  an  SEC 
staff  no-action  position  letter,  dated 
April  10,  1995  (Ref,  No.  IP-1-95),  shares 
of  Applicant  held  by  the  Variable 
Accounts  were  redeemed  by  NWNL, 
leaving  NWNL  as  the  sole  security 
holder  of  Applicant.  The  proceeds  of 
that  redemption  were  u.sed  to  purchase 
shares  of  the  .Asset  Manager  Portfolio  of 
the  Variable  Insurance  Products  Fund  U. 
On  May  23,  199.''>,  NWNL,  as  the  sole 
security  holder  of  Applicant,  approved 

a  proposal  to  liquidate  and  dissolve 
Applicant  pursuant  to  the  Plan. 
Applicant  completed  its  liquidation  and 
distributed  its  remaining  assets  ($100)  to 
NWNL  on  May  24.  199.S. 

5.  Applicant  has  no  assets  or  security 
holders.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding 
and  is  not  now  engaged,  nor  does  it 
intend  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 


'  This  date  is  derived  from  the  SEC's 
computerized  data  retrieval  system. 
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6.  Applicant  has  not.  within  the  past 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holders  of 
Applicant. 

7.  The  only  outstanding  debts  of 
Applicant,  for  which  Applicant  has  not 
received  final  invoices,  are 
approximately  $15,000  in  1994  audit 
fees  and  fees  for  tax  preparation 
services.  Northstar  Investment 
Management  Corporation  ("Northstar"), 
Applicant's  investment  adviser,  has 
agreed  to  pay  these  fees  on  behalf  of 
Applicant,  pursuant  to  the 
reimbursement  arrangement  contained 
in  the  investment  advisory  agreement 
between  Applicant  and  Northstar. 

8.  The  only  expenses  associated  with 
the  liquidation  of  Applicant  are 
brokerage  commissions,  legal  and  fund 
accounting  services  fees,  and  certain 
filing  fees.  These  fees  are  expected  to 
aggregate  approximately  $10,000, 
$2,500.  and  $70.  respectively.  NWNL 
and  Northstar  will  pay  all  such 
expenses. 

9.  Applicant  represents  that  it  will 
continue  to  file  all  reports  required  by 
Rules  30a-l  and  30b-l  under  the  1940 
Act  until  the  requested  order  is  granted. 

10.  Applicant  intends  to  file  Articles 
of  Dissolution  with  the  State  of 
Minnesota  to  terminate  its  existence  as 
a  Minnesota  corporation. 

For  tlie  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFarland, 
Depu  ty  Secretary 
iPR  Doc.  96-1478  Filed  t-26-96;  8:45  am) 
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:ep  ,.     MENT  OF  STATE 
[Public  Notice  2320] 

Bureau  of  Consular  Affairs; 
Registration  for  \he  Diversity 
Immigrant  (DV-97)  Visa  Program 

ACtlON:  Notice  of  registration  for  the 
third  year  of  the  Diversity  Immigrant 
Visa  Program. 

This  public  notice  provides 
information  on  the  application 
procedures  for  the  55.000  immigrant 
visas  to  be  made  available  in  the  DV 
category  during  Fiscal  Year  1997.  This 
notice  is  issued  pursuant  to  22  CFR 
42.33  which  implements  sections 
201(a)(3).  201(e).  203(c)  and  204(a)(1)(G) 
of  the  Immigration  and  Nationality  Act. 
as  amended.  (8  U.S.C.  1151, 1153.  and 
1154).  The  Department  published 
regulations  related  to  this  Notice  in  the 
Federal  Register  on  January  22.  1996. 
[61  FR  1523.) 


Information  on  the  Application 
Procedures  for  the  55.000  Immigrant 
Visas  To  Be  Made  Available  in  the  DV 
Category  During  Fiscal  Year  1997. 

Sections  201(a)(3).  201(e).  203(c)  and 
204(a)(1)(G)  of  the  Immigration  and 
Nationality  Act.  as  amended,  taken 
together  establish,  effective  for  Fiscal 
Year  1997  and  thereafter,  an  annual 
numerical  limitation  of  55.000  for 
diversity  immigrant  visas  to  persons 
from  countries  that  have  low  rates  of 
immigration  to  the  United  States.  The 
DV-97  registration  mail-in  period  will 
last  one  month  and  will  be  held  from 
February  12.  1996  to  March  12,  1996. 
This  will  give  those  eligible,  both  in  the 
United  States  and  overseas,  ample  time 
to  mail  in  an  entry. 

How  Are  the  Visas  Being  Apportioned? 

The  visas  will  be  apportioned  among 
six  geographic  regions.  A  greater 
number  of  visas  will  go  to  those  regions 
that  have  lower  immigration  rates. 
There  is,  however,  a  limit  of  seven 
percent  or  3,850  on  the  use  of  visas  by 
natives  of  any  one  foreign  state.  The 
regions  along  with  their  Fiscal  Year 
1997  allotments  are: 

Africa:  (20.623)  Includes  all  countries 
on  the  continent  of  Africa  and  adjacent 
islands. 

Asia:  (7,187)  Extends  from  Israel  to  all 
North  Pacific  Islands,  including 
Indonesia. 

Europe:  (23.910)  Extends  from 
Greenland  to  Russia  and  includes  all 
countries  of  the  former  Soviet  Union. 

North  America:  (8)  Includes  only  one 
qualified  country  this  year,  The 
Bahamas. 

Oceania:  (817)  Includes  Australia. 
New  Zealand,  Papua  New  Guinea,  and 
all  countries  and  islands  in  the  South 
Pacific. 

South  America:  (2,455)  Includes 
Central  America,  Mexico  and  the 
Caribbean  countries. 

Who  Is  Eligible? 

Individuals  born  in  countries  that 
have  significant  numbers  of  immigrants 
to  the  United  States  are  considered 
"high  admission"  and  are  not  eligible 
for  the  program.  "High  admission" 
countries  are  defined  as  those  from 
which  the  United  States  has  received 
50,000  or  more  immigrants  during  the 
last  five  years  in  the  immediate  relative, 
or  family  or  employment  preference 
categories.  For  1997,  "high  admission" 
countries  are: 

China  (mainland  and  Taiwan), 
India, 

The  Philippines, 
Vietnam. 
South  Korea, 


United  Kingdom  and  dependent 
territories  (except  Hong  Kong  and 
Northern  Ireland), 

Canada, 

Mexico, 

Jamaica, 

El  Salvador, 

Colombia,  and 

The  Dominican  Republic. 
Natives  of  Hong  Kong  and  Northern 

Ireland  are  eligible  to  apply  for  this 

year's  lottery. 

What  are  the  Requirements? 

In  addition  to  being  bom  in  a 
qualifying  country,  applicants  must 
have  either  a  high  school  education  or 
its  equivalent,  or  within  the  past  five 
years  have  two  years  of  work  experience 
in  an  occupation  that  requires  at  least 
two  years  of  training  or  experience. 

There  is  no  initial  application  fee  or 
special  application  form  to  enter.  The 
entry  must  be  typed  or  clearly  printed 
in  the  English  alphabet  on  a  sheet  of 
plain  paper,  MUST  BE  SIGNED  BY  THE 
APPLICANT,  and  should  include  the 
following: 

1.  Applicant's  Full  Name: 

Last  Name,  First  Name  and  Middle 

Name 
(Underline  Last  Name/Sumame/Family 

Name) 
Example:  Public.  George  Quincy. 

2.  Applicant's  Date  and  Place  of  Birth: 
Date  of  birth:  Day,  Month,  Year 
Example:  15  November  1961 

Place  of  birth:  City/Town,  District/ 

County/Province.  Country 
Example:  Munich,  Bavaria,  Germany 

3.  Name,  Date  and  Place  of  Birth  of 
Applicant's  Spouse  and  Minor  Children, 
if  any: 

The  spouse  and  child(ren)  of  an 
applicant  who  is  registered  for  DV-97 
status  are  automatically  entitled  to  the 
same  status.  To  obtain  a  visa  on  the 
basis  of  this  derivative  status,  a  child 
must  be  under  21  years  of  age  and 
unmarried.  NOTE:  DO  NOT  list  parents 
as  they  are  not  entitled  to  derivative 
status. 

4.  Applicant's  Mailing  Address,  and 
phone  number,  if  possible: 

The  mailing  address  must  be  clear 
and  complete,  since  it  will  be  to  that 
address  that  the  notification  letter  for 
the  persons  who  are  registered  will  be 
sent.  A  telephone  number  is  optional. 

5.  Applicant's  Native  Countiy  if 
Different  from  Country  of  Birth 

6.  Applicant's  Signature  is  Required 
on  the  Application 

7.  A  Recent  1  '/2  Inch  by  1  Vs  Inch 
Photograph  of  the  Applicant:  The 
applicant's  name  must  be  printed  across 
the  back  of  the  photograph. 

This  information  must  be  sent  by 
regular  mail  to  one  of  six  postal 
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addresses  in  Portsmouth.  New 
Hampshire.  Applicants  must  use  the 
correct  postal  zip  code  designated  for 
their  native  region  (see  addresses 
below).  Entries  must  be  mailed  in  a 
regular  letter  or  business-size  envelope 
with  the  applicant's  native  country,  full 
name,  mailing  address,  and  country  of 
residence  typed  or  clearly  printed  in  the 
English  alphabet  in  the  upper  left-hand 
comer  of  the  envelope.  Postcards  are  not 
acceptable. 

Only  one  entry  for  each  applicant  may 
be  submitted  during  the  registration 
period.  Duplicate  or  multiple  entries 
will  disqualify  individuals  from 
registration  for  this  program.  Entries 
received  before  or  after  the  specified 
registration  dates  regardless  of  when 
they  are  postmarked  and  entries  sent  to 
an  address  other  than  one  of  those 
indicated  below  are  void.  All  mail 
received  during  the  registration  period 
will  be  individually  numbered  and 
entries  will  be  selected  at  random  by 
computer  regardless  of  time  of  receipt 
during  the  mail-in  period. 

Where  Should  Enir  k  s  Hf  Sent? 

Note  Carefully  the  Importance  of 
Using  the  Correct  Postal  ZIP  Code  for 
Each  Region. 

Asia:  DV-97  Program,  National  Visa 
Center,  Portsmouth,  NH  00210,  USA. 

South  America:  DV-97  Program, 
National  Visa  Center,  Portsmouth,  NH 
00211.  USA. 

Europe:  DV-97  Program,  National 
Visa  Center,  Portsmouth,  NH  00212, 
USA. 

Africa:D\/-Q7  Program,  National  Visa 
Center,  Portsmouth,  NH  00213,  USA. 

Oceania:  DV-97  Program,  National 
Visa  Center,  Portsmouth,  NH  00214, 
USA. 

North  America:  DV-97  Program, 
National  Visa  Center,  Portsmouth,  NH 
00215,  USA. 

Is  It  Necessary  To  Use  an  Outside 
Attorney  or  Consultant? 

The  decision  to  hire  an  attomey  or 
consultant  is  entirely  up  to  the 
applicant.  Procedures  for  entering  the 
Diversity  Lottery  can  be  completed 
without  assistance  following  simple 
instructions.  However,  if  applicants 
prefer  to  use  outside  assistance,  that  is 
their  choice.  There  are  many  legitimate 
attomeys  and  immigration  consultants 
assisting  applicants  for  reasonable  fees, 
or  in  some  cases  for  free.  Unfortunately, 
there  are  other  persons  who  are  charging 
exorbitant  rates  and  making  unrealistic 
claims.  The  selection  of  winners  is 
made  at  random  and  no  outside  service 
can  improve  an  applicant's  chances  of 
being  chosen  or  guarantee  an  entry  will 
win.  Any  service  that  claims  it  can 


improve  an  applicant's  odds  would  be 
promising  something  it  cannot  deliver. 

Persons  who  think  they  have  been 
cheated  by  a  U.S.  company  or 
consultant  in  connection  with  the 
Diversity  Visa  Lottery  may  wish  to 
contact  their  local  consumer  affairs 
office  or  the  National  Fraud  Information 
Center  at  1-800-876-7060.  The  U.S. 
Department  of  State  has  no  authority  to 
investigate  complaints  against 
businesses  in  the  United  States. 

How  Will  Winners  Be  Notified? 

Only  successful  registrants  will  be 
notified  by  mail  at  the  address  listed  on 
their  entry.  The  notifications  will  be 
sent  to  the  winners  no  later  than  July  1, 
1996  along  with  instructions  on  how  to 
apply  for  an  immigrant  visa.  Applicants 
must  meet  all  eligibility  requirements 
under  U.S.  law  to  be  issued  a  visa. 

Being  selected  as  a  winner  in  the  DV 
Lottery  does  not  automatically 
guarantee  being  issued  a  visa  because 
the  number  of  applications  selected  is 
greater  than  the  number  of  immigrant 
visas  available.  Those  selected  will, 
therefore,  need  to  act  on  their  immigrant 
visa  applications  quickly.  Once  the  total 
55.000  visas  have  been  issued,  the  DV 
Progr arii  for  Fiscal  Year  1997  will  end. 

A  visa  lottery  hotline  has  been  set  up 
to  provide  additional  information  on  the 
DV-97  Program.  The  24-hour  number  is 
(202)  663-1600.  Printed  information 
will  also  be  available  by  FAX  by  dialing 
(202)  647-3000  (Code  1103)  from  a  FAX 
phone,  or  may  be  obtained  from  U.S. 
Embassies  and  Consulates  overseas. 

Dated:  January  17,  1996. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  96-1224  Filed  1-26-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPOR'ATION 

Federal  Aviation  Adrntmstfation 

Civil  Tiltrotor  Deveiopmen*  Advisory 
Committee  Termination 

agency:  Federal  Aviation 
A  iniiriis-ration  (FAA),  DOT. 
ACTION:  Notice  of  Civil  Tiltrotor 
Development  Advisory  Committee 
Termination. 

SUMMARY:  Notice  is  hereby  given  of  the 
termination  of  the  Civil  Tiltrotor 
Development  Advisory  Committee.  The 
committee  was  established  to  evaluate 
the  technical  feasibility  and  economic 
viability  of  developing  civil  tiltrotor 
aircraft  and  a  national  system  of 
infrastructure  to  support  the 
incorporation  of  tiltrotor  aircraft 


technology  into  the  national 
transportation  system. 

The  committee  was  terminated  after 
submission  of  its  report  to  Congress  on 
December  29,  1995,  and  its  continuation 
is  no  longer  in  the  public  interest  in 
connection  with  the  performance  of 
FAA  by  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Smith,  {AND-610),  Office  of 
Communications,  Navigation  and 
Surveillance  systems,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  202-267-3783. 

Issued  in  Washington,  DC,  on  January  19, 
1996. 

Robert  D.  Smith, 

Designated  Federal  Official,  Civil  Tiltrotor 

Development  Advisory  Committee. 

[FR  Doc.  96-1444  Filed  1-26-96;  8:45  ami 
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Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Nashville 
International  Airport,  Nashville,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  mle  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Nashville  Intemational  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  Febmary  28, 1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office.  2851  Directors  Cove,  Suite  #3, 
Memphis,  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  General 
William  G.  Moore,  Jr.,  President  of  the 
Metropolitan  Nashville  Airport 
Authority  at  the  following  address: 
Metropolitan  Nashville  Airport 
Authority,  One  Terminal  Drive,  Suite 
501,  Nashville,  Tennessee  37214-^114. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Nashville  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  L.  Harris,  Planner,  Memphis 
Airports  District  Office,  2851  Directors 
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Cove.  Suite  3.  Memphis,  Tennessee 
38131-0301;  telephone  number  901- 
544-3495.  The  application  may  be 
reviewed  in  person  at  this  location. 

SUPPLEMENTARY  IF4fORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  FFC  at  Nashville 
international  Airport  under  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  January  19.  1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Metropolitan  Nashville  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
18. 1996. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  9&-O2-U-00- 
BNA 

Level  of  the  PFC:  S3.00 

Actual  charge  effective  date:  January  1, 
1993 

Estimated  charge  expiration  date: 
December  1.2001 

Total  estimated  PFC  revenue: 

$99,443,000 
Total  amount  of  use  approval  requested 

in  this  application:  $11,713,300 
Brief  description  of  proposed  project! s): 

Construct  Concourse  Connector — 

Construct  International  Arrivals 

Building 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  (air 
taxi)  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOfl  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Nashville  Airport 
Authority. 

Issued  in  Memphis.  Tennessee,  on  January 
19.  1996. 
Wayne  R.  Miles, 

Assistant  Manager,  Memphis  Airports  District 
Office. 
IFR  Doc.  96-1439  Filed  1-26-96;  8:45  am] 
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Notice  of  Availability  of  Scoping  Paper 
for  Environmental  Impact  Statement, 
Proposed  Terminal  Doppler  Weather 
Radar  To  Serve  John  F.  Kennedy 
International  and  La  Guardia  Airports 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  availability. 

SUMMARY:  The  FAA  announces  the 
availability  of  a  Scoping  Paper  for  the 
Environmental  Impact  Statement  (EIS) 
for  Terminal  Doppler  Weather  Radar 
(TDWR)  to  serve  John  F.  Kennedy 
International  and  La  Guardia  Airports. 
In  accordance  with  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  (NEPA),  42  U.S.C. 
4332(2)(C),  the  FAA  is  conducting  a 
scoping  process  to  determine  the  issues 
and  alternatives  to  be  analyzed  in  this 
EIS.  The  Scoping  Paper  outlines 
objectives  and  procedures  of  the  scoping 
process  and  technical  issues  to  be 
addressed  in  the  EIS.  Copies  of  the 
Scoping  Paper  are  available  upon 
request  to  the  FAA. 

StJPP1.EMENTARY  INFORMATION:  The  FAA 
announces  the  availability  of  a  Scoping 
Paper  for  the  Environmental  Impact 
Statement  (EIS)  for  Terminal  Doppler 
Weather  Radar  (TDWR)  to  serve  John  F. 
Kennedy  International  and  La  Guardia 
Airports.  In  accordance  with 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  (NEPA),  42  U.S.C.  4332(2)(C), 
the  FAA  is  conducting  a  scoping 
process  to  determine  the  issues  and 
alternatives  to  be  analyzed  in  this  EIS. 

The  Scoping  Paper  covers  the 
objectives  of  the  scoping  process, 
procedures  to  be  followed  by  the  FAA 
during  the  scoping  process,  planned 
times  and  locations  of  public  scoping 
meetings,  the  proposed  action  and 
alternatives  to  be  addressed  in  the  EIS 
and  anticipated  environmental  issues. 
The  Scoping  Paper  also  lists  the  EIS 
core  team  members  and  agencies  likely 
to  participate  in  the  EIS  process,  and 
includes  a  draft  outline  for  the  EIS. 
Comments  from  interested  parties  on 
the  scope  of  the  EIS  and  the  contents  of 
the  Scoping  Paper  are  encouraged  and 
may  be  submitted  to  the  FAA  in  writing 
to  the  address  given  below  or  presented 
verbally  at  the  scoping  meetings.  Times 
and  locations  of  the  scoping  meetings 
are  given  in  the  Scoping  Paper.  Written 
comments  must  be  received  by  April  2. 
1996.  Comments  should  discuss 
environmental  concerns  and  issues 
related  to  the  proposed  action, 
suggested  analyses  and  methodologies 
for  inclusion  in  the  EIS,  possible 
sources  of  relevant  data  or  information. 


or  feasible  alternatives  to  the  proposed 
action. 

Copies  of  the  Scoping  Paper  are 
available  upon  request  to  the  FAA  or 
may  be  obtained  at  the  scoping 
meetings.  Written  requests  for  copies  of 
the  Scoping  Paper  and  written 
comments  on  the  Scoping  Paper  should 
be  addressed  to  FAA  as  follows:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Docket  (AGC- 
200)  Docket  No.  28365,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Schwartz,  Environmental 
Specialist,  Federal  Aviation 
Administration,  Wind  Shear  Products 
Team,  AND-420,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
telephone  (202)  358-4946. 

Issued  in  Washington.  DC  on  January  23, 
1996. 
Loni  Ciekalski, 

Director  of  Communications,  Navigation,  and 

Surveillance  Systems,  AND-1. 

|FR  Doc.  96-1536  Filed  1-26-96;  8:45  ami 
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Notice  of  Public  Scoping  Meetings  for 
Environmental  Impact  Statement, 
Proposed  Terminal  Doppler  Weather 
Radar  To  Serve  John  F.  Kennedy 
International  and  La  Guardia  Airports 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  (NEPA),  42  U.S.C.  4332(2)(C), 
the  FAA  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  Terminal 
Doppler  Weather  Radar  (TDWR)  to  serve 
John  F.  Kennedy  International  and  La 
Guardia  Airports.  The  FAA  will  conduct 
scoping  meetings  to  obtain  public 
comments  on  the  issues  and  alternatives 
to  be  analyzed  in  this  EIS.  Meetings  will 
be  held  during  March  5-7,  1996,  at 
various  locations  in  Brooklyn  and 
Queens,  New  York,  and  will  be  open  to 
all  interested  parties. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  (NEPA),  42  U.S.C. 
4332(2)(C).  the  FAA  is  conducting  a 
scoping  process  to  determine  the  issues 
and  alternatives  to  be  analyzed  in 
Environmental  Impact  Statement  (EIS) 
for  Terminal  Doppler  Weather  Radar 
(TDWR)  to  serve  John  F.  Kennedy 
International  and  La  Guardia  Airports. 
The  FAA  intends  to  conduct  four  public 
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scoping  meetings  for  this  EIS  at  the 
times  and  locations  listed  under  the 
heading  DATES  AND  LOCATIONS.  Sign 
interpretation  can  be  made  available  at 
a  meeting  if  requested  10  calendar  days 
before  the  specific  meeting  at  which  the 
service  is  required. 

Comments  from  interested  parties  on 
the  scope  of  the  EIS  are  encouraged  and 
should  be  submitted  to  the  FAA  in 
writing  or  presented  verbally  at  the 
scoping  meetings.  Written  comments 
must  be  received  by  April  2, 1996. 
Comments  should  discuss 
environmental  concerns  and  issues 
related  to  the  proposed  action, 
suggested  analyses  and  methodologies 
for  inclusion  in  the  EIS,  possible 
sources  of  relevant  data  or  information 
or  feasible  alternatives  to  the  proposed 
action.  Submit  written  comments  to 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Docket 
(AGC-200),  Docket  No.  28365,  800 
Independence  Avenue,  SW., 
Washington  DC  20591. 
DATES  AND  LOCATIONS:  March  5,  1996,  7- 
10  p.m..  Travel  Lodge,  Building  #144, 
JFK  International  Airport,  Jamaica,  NY, 
11430;  March  6,  1996,  9  a.m.-12  noon 
and  7  p.m.-lO  p.m.,  Kingsborough 
Community  College,  2001  Oriental 
Avenue,  Brooklyn,  NY,  11235;  March  7, 
1996,  7  p.m.-lO  p.m.,  Ramada  Inn,  90- 
10  Grand  Central  Parkway,  East 
Elmhurst,  NY  11360 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Schwartz,  Environmental 
Specialist,  Federal  Aviation 
Administration,  Wind  Shear  Products 
Team,  AND-420,  800  Independence 
Avenue,  SW.,  Washington  DC  20591, 
telephone  (202)  358-4946. 

Issued  in  Washington,  DC,  on  January  23, 
1996. 
Loni  Czekalski, 

Director  of  Communications.  Navigation,  and 
Surveillance  Systems,  AND-1. 

|FK  Doc.  96-1535  Filed  1-26-96;  8:45  am] 
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Habor\;ii  Hign^av  Traffic  Saiely 

[Docket  No.  95-67;  Notice  2] 

3eneral  Motors  Corp    Gran!  of 
Application  for  Decision  of 
■neon sequential  Noncompiiance 

General  Motors  Corporation  (GM)  of 
Warren,  Michigan,  determined  that 
some  of  its  vehicles  failed  to  con^jly 
with  the  requirements  of  49  CFR 
571.108,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  108,  "Lamps, 
Reflective  Devices,  and  Associated 
Equipment,"  and  filed  an  appropriate 


report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 
GM  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety" —  on  the  basis 
that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  July  26, 1995,  and  an 
opportunity  afforded  for  comment  (60 
FR  38392). 

Paragraph  S5.5.10(d)  of  FMVSS  No. 
108  requires  that  "all  other  lamps  [not 
mentioned  in  Paragraphs  S5.5.10(a-c) 
which  includes  all  stop  lamps  such  as 
center  high-mounted  stop  lamps 
(CHMSLs)]  shall  be  wired  to  be  steady- 
burning." 

During  the  1995  model  year,  GM 
manufactured  a  total  of  96,607  GMC  and 
Chevrolet  Suburban,  GMC  Yukon,  and 
Chevrolet  Tahoe  vehicles  vfiih  CHMSLs 
that  were  inadvertently  wired  in  a 
manner  which  permits  the  CHMSLs  to 
momentarily  flash  under  certain 
conditions  while  the  driver  is  in  the 
process  of  activating  or  deactivating  the 
hazard  flashers.  As  a  result,  they  do  not 
meet  the  requirement  of  Paragraph 
S5.5. 10(d)  that  they  be  "wired  to  be 
steady-burning."  While  GM  designed 
the  vehicles  to  meet  this  requirement,  it 
subsequently  discovered  a  transient 
contact  condition  inside  the  multi- 
function (stop  lamp,  CHMSL,  turn 
signal,  and  hazard  flasher)  switch  which 
occasionally  causes  the  CHMSL  to  flash 
while  the  driver  is  in  the  process  of 
turning  the  hazard  flasher  switch  "on" 
or  "off."  The  error  was  corrected  in 
production  in  March  1995  by  adding  a 
brake  lamp  relay  to  the  I/P  harness  to 
provide  isolation  from  the  multi- 
function switch  transient.  ," 

GM  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  CHMSL  performs  properly  at  all  times 
when  the  service  brakes  are  applied.  The 
transient  condition  will  not  occur  if  the 
service  brakes  are  applied  when  the  driver 
activates  or  deactivates  the  hazard  flasher 
switch.  Therefore,  the  CHMSL  will  not  flash 
when  it  is  required  to  be  steady-burning.  The 
CHMSL  will  not  flash- if  the  ignition  switch 
is  in  the  "ofT'  position.  Thus,  the  condition 
will  not  occur  if  the  hazard  flashers  are 
tinned  "ofT'  or  "on"  when  the  ignition  is  off 
and  the  vehicle  is  parked  at  the  side  of  the 
road,  for  example. 

If  the  CHMSL  flashes  at  all,  it  will 
illuminate  a  maximum  of  three  times  during 
the  transient  condition,  with  each  pulse 
lasting  0.5  [millisecond  (ms)l  to  4  0  ms.  The 
entire  unintended  event,  in  its  worst  case, 
lasts  no  more  than  125.8  ms.  This  extremely 
short  duration  is  likely  to  go  entirely 
unnoticed  by  following  drivers  in  many 
instances.  In  the  event  that  it  is  noticed,  it  is 


not  likely  to  be  confused  with  anything  other 
than  the  hazard  flashers.  Since  the  flashers 
will  be  activated  while  the  unintended 
condition  occurs,  but  the  brake  lamps  will 
not  be,  this  will  not  present  a  safety  risk. 

The  CHMSL  otherwise  meets  all  of  the 
requirements  of  FMVSS  108. 

In  a  1989  interpretation.  NHTSA  discussed 
the  difference  between  the  requirements  that 
stop  lamps  be  steady-burning  and  hazard 
warning  lights  flash.  NHTSA  explained: 

Standard  No.  108  requires  stop  lamps  to  be 
steady-burning,  and  hazard  warning  signal 
lamps  to  flash  (generally  through  the  turn 
signal  lamps).  The  primary  reason  for  the 
distinction  is  that  the  stop  lamps  are 
intended  to  be  ojjerated  while  the  vehicle  is 
in  motion,  while  hazard  warning  lamps  are 
intended  to  indicate  that  the  vehicle  is 
stopped.  Each  lamp  is  intended  to  convey  a 
single,  easily  recognizable  signal.  If  a  lamp 
which  is  ordinarily  steady  burning  begins  to 
flash,  the  agency  is  concerned  that  the  signal 
will  prove  confusing  to  motorists,  thereby 
diluting  the  effectiveness. 
August  8, 1989  letter  from  S.P.  Wood,  Acting 

Chief  Counsel,  NHTSA,  to  L.F.  Egley 

While  this  condition  technically  causes  a 
lamp  which  is  ordinarily  steady  burning  to 
begin  to  flash,  it  will  not  likely  "prove 
confusing  to  motorists,  thereby  diluting  its 
effectiveness,"  because  it  will  not  occur  if  the 
service  brakes  are  applied.  Even  if  the 
condition  were  mistaken  for  a  brake  signal 
(which  is  doubtful  since  CHMSLs  do  not 
flash  with  brake  lamp  activation],  the 
following  driver  would  not  likely  react  to  it. 
According  to  recent  research  studies 
conducted  by  GM,  as  well  as  fleld  data,  it 
takes  a  following  driver  at  least  0.5  seconds 
to  react  to  a  signal  and  apply  the  service 
brakes  once  |a|  preceding  vehicle's  brake 
lamps  are  activated.  Given  the  extremely 
short  duration  of  the  transient  CHMSL 
condition,  the  misinterpreted  signal  would 
be  gone  long  before  the  following  driver 
could  respond. 

Hazard  flashers  are  not  frequently  used. 
Thus,  the  exposure  of  following  drivers  to  the 
noncompliant  condition  would  be  very 
limited.  This  is  particularly  true  because  of 
the  transient  nature  of  the  condition,  its  short 
duration,  and  the  fact  that  it  will  not  occur 
at  all  if  the  service  brakes  are  applied  or  the 
vehicle's  ignition  is  off. 

GM  is  not  aware  of  any  accidents,  injuries, 
owner  complaints,  or  field  reports  related  to 
this  condition. 

No  comments  were  received  on  the 
application. 

GM  states  that  "(tjhe  entire 
unintended  event,  in  its  worst  case,  lasts 
no  more  than  125.8  ms."  This  is  Vsth  of 
a  second.  As  GM  further  stated, 
according  its  research  studies  and  field 
data,  it  takes  a  following  driver  at  lea.st 
half  a  second  to  react  to  a  signal  and  to 
apply  the  service  brakes  once  a 
preceding  vehicle's  brakes  are  activated. 
NHTSA  finds  this  a  convincing 
argument  that  the  transient  activat  on  of 
the  CHMSL,  a  false  signal,  is  highly 
unlikely  to  mislead  a  following  driver 
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into  applying  the  service  brakes  when 
there  is  no  need  to  do  so. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  applicant  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  to  safety.  Accordingly, 
the  applicant  is  hereby  exempted  from 
its  obligations  to  provide  notice  of  the 
noncompliance  as  required  by  49  U.S.C. 
30118.  and  to  remedy  the 
noncompliance  as  required  by  49  U.S.C. 
30120. 

49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8). 

Issued  on;  January  23.  1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  96-1505  Filed  1-26-96;  8;45  ami 
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[Docket  No.  93-37,  Notice  4] 

Panoz  Auto  Development  Co.;  Grant  of 
Application  for  Renewal  of  Temporary 
Exemption  From  Federal  Motor  Vehicle 
Safety  Standard  No.  208 

Panoz  Auto  Development  Company  of 
Hoschton,  Ga.,  applied  for  a  renewal  of 
its  exemption  from  paragraph  S4.1.4  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  208  Occupant  Crash  Protection.  The 
basis  of  the  application  was  that 
compliance  will  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  to  comply  with  the 
standard  in  good  faith. 

Notice  of  receipt  of  the  application 
was  published  on  October  13,  1995,  and 
an  opportunity  afforded  for  comment 
(60  FR  53454).  This  notice  grants  the 
renewal. 

Panoz  received  NHTSA  Exemption 
No.  93-5  from  S4.1.4  of  Standard  No. 
208.  which  was  scheduled  to  expire 
August  1.  1995  (58  FR  43007).  However, 
its  application  for  renewal  was  filed  on 
May  26,  1995.  which  was  more  than  60 
days  before  the  scheduled  expiration 
date  of  its  exemption.  In  accordance 
with  49  CFR  555.8(e),  Panoz'  filing  of  its 
application  before  the  60th  day  stays  the 
expiration  until  the  Administrator 
grants  or  denies  the  application  for 
renewal. 

Panoz's  original  exemption  was 
granted  pursuant  to  the  representation 
that  its  Roadster  would  be  equipped 
with  a  Ford-supplied  driver  and 
passenger  airbag  system,  and  would 
comply  with  Standard  No.  208  by  April 
5, 1995.  af^er  estimated  expenditures  of 
$472,000.  As  of  April  1993.  the 
company  had  expended  750  man  hours 
and  $15,000  on  the  project. 


According  to  its  appiiL.atioa  fur 
renewal: 

Panoz  has  continued  the  process  of 
researching  and  developing  the  installation 
of  a  driver  and  passenger  side  airbag  system 
on  the  Roadster  since  the  original  exemption 
petition  was  submitted  to  NHTSA  on  April 
5. 1993.  To  date,  an  estimated  1680  man- 
hours  and  approximately  S50,400  have  been 
sp>ent  on  this  project. 

Panoz  uses  a  5.0L  Ford  Mustang  GT 
engine  and  five  speed  manual 
transmission  in  its  car.  Because  "the 

1995  model  year  and  associated 
emission  components  were  revised  by 
Ford",  this  caused 

a  delay  in  the  implementation  of  the  airbag 
system  on  the  Roadster  due  to  further 
research  and  development  time  requirements 
and  exfjenditure  of  additional  monies  to 
evaluate  the  effects  of  these  changes  on  the 
airbag  adaptation  program. 

In  addition,  the  applicant  learned  that 
Ford  will  be  replacing  the  5.0L  engine 
and  emission  control  system  on  the 

1996  Mustang  and  other  passenger  cars 
with  a  modular  4.6L  engine  and 
associated  emission  components.  The 
1995  system  does  not  meet  1996  Chi- 
Board  Diagnostic  emission  control 
requirements,  and  Panoz  will  have  to 
use  the  1996  engine  and  emission 
control  system  in  its  cars.  The  majority 
of  the  money  and  man  hours  to  date 
have  been  spent  on  adapting  an  airbag 
system  to  the  5.0L  engine  car,  and  the 
applicant  is  now  concentrating  on 
adapting  it  to  a  4.6L  engine  car.  Panoz 
listed  eight  types  of  modifications  and 
testing  necessary  for  compliance  that 
would  cost  it  $337,000  if  compliance 
were  required  at  the  end  of  a  one-year 
period.  It  has  asked  for  a  two-year 
renewal  of  its  exemption. 

Panoz  sold  13  cars  in  1993  and  13 
more  in  1994.  It  did  not  state  its  sales 
to  date  in  1995.  At  the  time  of  its 
original  petition,  its  cumulative  net 
losses  since  incorporation  in  1989  were 
$1,265,176.  It  lost  an  additional 
$249,478  in  1993  and  $169,713  in  1994. 

The  applicant  reiterated  its  original 
arguments  that  an  exemption  would  be 
in  the  public  interest  and  consistent 
with  the  objectives  of  traffic  safety. 
Specifically,  the  Roadster  is  built  in  the 
United  States  and  uses  100  percent  U.S. 
components,  bought  from  Ford  and 
approximately  75  other  companies.  It 
provides  full  time  employment  for  7 
persons,  and  "at  least  200  employees 
from  over  80  different  companies 
remain  involved  in  the  Panoz  project." 
The  Roadster  is  said  to  "provide  the 
public  with  a  classic  alternative  to 
current  production  vehicles."  It  is  the 
only  vehicle  that  incorporates  "molded 
aluminum  body  panels  for  the  entire 


car",  a  process  which  is  being  evaluated 
by  other  manufacturers  and  which 
"results  in  the  reduction  of  overall 
vehicle  weight,  improved  fuel 
efficiency,  and  increased  body 
strength."  With  the  exception  of  S4.1.4 
of  Standard  No.  208,  the  Roadster  meets 
all  other  Federal  motor  vehicle  safety 
standards  including  the  1997  side 
impact  provisions  of  Standard  No.  214. 

No  comments  were  received  on  the 
application. 

Since  its  incorporation  in  1989,  the 
applicant's  cumulative  net  loss  exceeds 
$1,600,000.  Its  estimated  cost  of 
$337,000  for  immediate  conformance  is 
a  convincing  hardship  argument.  In 
addition,  the  on-going  compliance 
efforts  of  the  company  with  respect  to 
two  Ford  engine  configurations  indicate 
that  the  company  continues  to  make  a 
good  faith  effort  to  comply  with 
Standard  No.  208.  This  American-made 
vehicle  is  represented  as  meeting  all 
remaining  Federal  motor  vehicle  safety 
standards,  and  will  comply  with  new 
side  intrusion  requirements  in  advance 
of  its  effective  date.  A  renewal  of  the 
exemption  is  merited. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  to  require  immediate 
compliance  with  Standard  No.  208 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has  in 
good  faith  attempted  to  meet  the 
standard,  and  that  an  exemption  would 
be  in  the  public  interest  and  consistent 
with  the  objectives  of  traffic  safety. 

Accordingly,  NHTSA  Exemption  No. 
93-5  from  paragraph  S4.1.4  of  49  CFR 
571.208  Motor  Vehicle  Safety  Standard 
No.  208  Occupant  Crash  Protection  is 
hereby  extended  to  expire  November  1, 
1997. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50.) 

Issued  on  lanuary  23,  1996. 
Ricardo  Martinez, 
Administrator. 
IFR  Doc.  96-1504  Filed  1-26-96;  8:45  am) 
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Surface  Transportation  Board 
[STB  Ex  Parte  No.  526] 

Notice  o''  E  ^jD  ishment  of  Railroad- 
Shipper  Transportation  Adv-scy 
Council  and  Request  for 

Recomrref-aa''?"     •  Ca^d. '3.:Vfs  for 
Members.Hip 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Request  For  Recommendation  of 
Candidates  For  Membership  on 
Railroad-Shipper  Transportation 
Advisory  Council. 


SUMMARY:  As  provided  by  section  726  of 
the  ICC  Termination  Act  of  1995,  Public 
Law  104-88.  109  Stat.  803.  the  Railroad- 
Shipper  Transportation  Advisory 
Council  (Council)  is  established  to 
advise  the  Chairman  of  the  Surface 
Transportation  Board  (Board),  the 
Secretary  of  Transportation,  and 
Congressional  oversight  committees 
with  respect  to  rail  transportation  policy 
issues  of  particular  importance  to  small 
shippers  and  small  railroads.  To  fulfill 
the  duty  of  the  Chairman  of  the  Board 
to  appoint  Council  members,  this  notice 
requests  recommendations  for 
membership  on  the  Council  from  rail 
carriers  and  rail  shippers. 
DATES:  Recommendations  for  Council 
members  are  due  on  February  13, 1996. 

ADDRESSES:  Send  recommendations  and 
supporting  information  (an  original  plus 
3  copies)  referring  to  STB  Ex  Parte  No. 
526,  Railroad-Shipper  Transportation 
Advisory  Council  to:  Vernon  A. 
Williams.  Secretary.  Surface 
Transportation  Board,  Room  1324.  1201 
Constitution  Avenue.  NW,  Washington. 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Fitzsimmons.  (202)  927- 
6050.  [TDD  for  the  hearing  impaired: 
(202)927-5721.1 
SUPPLEMENTARY  INFORMATION:  The 

Railroad-Shipper  Transportation 
Advisory  Council  was  established  upon 
the  enactment  of  the  ICC  Termination 
Act  of  1995  (the  Act),  on  December  29. 
1995.  to  advise  the  Board's  Chairman, 
the  Secretary  of  Transportation,  the 
Committee  on  Commerce,  Science,  and 
Transportation  of  the  Senate,  and  the 
Committee  on  Transportation  and 
Infrastructure  of  the  House  of 
Representatives  with  respect  to  rail 
transportation  policy  issues  the  Council 
considers  significant.  The  Council  will 
focus  on  issues  of  importance  to  small 
shippers  and  small  railroads,  including 
car  supply,  rates,  competition,  and 
procedures  for  addressing  claims.  The 
Act  directs  the  Council  to  develop 
private-sector  mechanisms  to  prevent, 
or  identify  and  address,  obstacles  to  the 
most  effective  and  efficient 
transportation  system  practicable. 

The  Secretary  of  Transportation  and 
the  Chairman  of  the  Board  will 
cooperate  with  the  Council  in  providing 
research,  technical,  and  other 
reasonable  support.  To  the  extent  the 
Council  addresses  specific  grain  car 
issues,  it  will  coordinate  its  activities 
with  the  National  Grain  Car  Council. 
The  Council  must  also  prepare  an 


annual  report  concerning  its  activities 
and  recommendations  on  whatever 
regulatory  or  legislative  relief  it 
considers  appropriate.  The  Council  is 
not  subject  to  the  Federal  Advisory 
Committee  Act. 

Suggestions  for  candidates  for 
membership  on  the  Council  and 
supporting  information  must  be 
submitted  to  the  Board  by  February  13, 
1996.  Suggestions  for  members  of  the 
Council  should  be  submitted  in  letter 
form,  identifying  the  name  of  the 
candidate  and  including  evidence  of  the 
interests  the  candidate  will  represent. 
Council  members  must  be  citizens  of  the 
United  States  and  represent  as  broadly 
as  practicable  the  various  segments  of 
the  railroad  and  rail  shipper  industries. 
They  may  not  be  full-time  employees  of 
the  United  States.  The  Council  will 
consist  of  19  members.  Of  this  number, 
15  members  will  be  appointed  by  the 
Chairman  of  the  Board,  and  the 
remaining  four  members  will  be 
comprised  of  the  Secretary  of 
Transportation  and  the  Members  of  the 
Board,  who  will  serve  as  ex  officio, 
nonvoting  members  of  the  Council.  Of 
the  15  members  to  be  appointed,  nine 
members  will  be  the  voting  members  of 
the  Council  and  be  appointed  from 
senior  executive  officerglof 
organizations  engaged  in  the  railroad 
and  rail  shipping  industries.  At  least 
four  of  the  voting  members  must  be 
representatives  of  small  shippers  as 
determined  by  the  Chairman,  and  at 
least  four  of  the  voting  members  must  be 
representatives  of  Class  II  or  III 
railroads.  The  remaining  six  Council 
members  to  be  appointed — three 
representing  Class  I  railroads  and  three 
representing  large  shipper 
organizations — will  serve  in  a  nonvoting 
advisory  capacity,  but  will  be  entitled  to 
participate  in  Coimcil  deliberations. 

The  members  of  the  Council  will  be 
appointed  for  a  term  of  3  years,  except 
that  of  the  members  first  appointed,  five 
members  will  be  appointed  for  terms  of 
1  year,  and  five  members  will  be 
appointed  for  terms  of  2  years,  as 
designated  by  the  Chairman  at  the  time 
of  appointment.  A  member  may  serve 
after  the  expiration  of  his  or  her  term 
until  a  successor  has  taken  office.  No 
member  will  be  eligible  to  serve  in 
excess  of  two  consecutive  terms. 

The  Council  will  meet  at  least  semi- 
annually and  hold  other  meetings  at  the 
call  of  the  Council  Chairman.  Federal 
facilities,  where  available,  may  be  used 
for  such  meetings.  The  members  of  the 
Council  shall  receive  no  compensation 


for  their  services  and,  with  regard  to  the 
availability  of  funding  from  the  Board 
for  support,  the  members  will  be 
required  to  provide  for  the  expenses 
incidental  to  their  service,  including 
travel  expenses,  as  the  Board  has 
limited  appropriations  and  cannot  at 
this  time  provide  for  these  expenses. 
The  Council  Chairman,  however,  may 
request  funding  from  the  Department  of 
Transportation  to  cover  travel  expenses, 
subject  to  certain  restrictions  in  the  Act. 
The  Council  also  may  solicit  and  use 
private  funding  for  its  activities,  again 
subject  to  certain  restrictions  in  the  Act. 

Decided:  January  23, 1996. 

By  the  Board,  Linda  J.  Morgan,  Chairman. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-1537  Filed  1-26-96;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  t79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29.  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Enamels  of 
Limoges"  (See  list).'  imported  for 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  NY,  on  or 
about  March  4,  1996  through  June  16, 
1996,  is  in  the  national  interest.  Public 
Notice  of  this  determination  is  ordered 
to  be  published  the  Federal  Register. 

Dated:  January  19, 1996 
Les  Jin, 

General  Counsel. 
IFR  Doc.  96-1562  Filed  1-26-96;  8:45  ami 
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'  A  copy  of  this  list  may  be  obtained  by 
contracting  Mrs.  Carol  B.  Epstein.  Assistant  General 
Counsel,  at  619-6981,  and  the-addross  is  Room  700. 
U.S.  Information  Agency.  301  Fourth  Street,  S.W.. 
Washington,  D.C.  20547-0001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFrTY 
COMMISSION 

TIME  AND  DATE:  Friday.  February  2.  1996. 
10:00  a.m. 

location:  Room  410,  East  West  Towers. 
4330  East  West  Highway,  Bethesda. 
Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  to  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-0800. 

Dated;  lanuary  24.  1996. 
Sadye  E.  Dunn, 
Secretary. 
(PR  Doc.  96-1762  Filed  1-25-96;  3:06  pm] 

aiLUNO  COOE  63S5-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission  • 
Meeting  Wednesday.  January  31.  1996 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subject  listed  below  on 
Wednesday.  January  31. 1996.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856.  at  1919  M  Street.  NW.. 
Washington.  EKZ. 

Item  No.,  Bureau,  Subject 

1 — International — Title:  Policy 
Statement  on  International 
Accounting  Rate  Reform.  Summary: 
The  Commission  will  consider  issuing 
a  policy  statement  that  addresses 
accounting  rate  policies  given  changes 
in  the  international 
telecommunications  market. 
Additional  information  concerning 

this  meeting  may  be  obtained  from 

Audrey  Spivack  or  Maureen  Peratino. 

Office  of  Public  Affairs,  telephone 

number  (202)  418-0500. 
Dated  January  24, 1996. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  96-1658  Filed  1-25-96;  1:27  pm] 
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FEDERAL  HOUSING  FINANCE  BOARD 

"FEDERAL  REGISTER"-CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  61  FR  1256, 
January  18,  1996. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  12  p.m..  January  23,  1996. 

CHANGES  IN  THE  MEETING:  The  following 
topic  was  withdrawn  from  the  open 
portion  of  the  meeting: 

•  Appointment  of  Federal  Home  Loan 
Bank  Vice  Chairs. 

The  following  topics  were  added  to 
the  open  portion  of  the  meeting: 

•  Federal  Home  Loan  Bank  of  Des  Moines' 
First-time  Homebuyer  Set-Aside;  and 

•  Federal  Home  Loan  Bank  of  New  York 
Request  for  Exception  to  the  Financial 
Management  Policy. 

The  Board  determined  that  agency 
business  required  its  consideration  of 
these  matters  on  less  than  seven  days 
notice  to  the  public  and  that  no  earlier 
notice  of  these  changes  in  the  subject 
matter  of  the  meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board, 

(202) 408-2837. 

Rita  I.  Fair, 

Managing  Director. 

[FR  Doc.  96-1733  Filed  1-25-96;  3:06  pm) 

BILUNO  COOE  e72S-01-P 


Corrections 


Federal  Register 
Vol.  61,  No.  19 
Monday,  January  29.  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  Issue. 


DEPARTMENT  OF  TRANSPORTATION 
Peaera-  aviation  Administration 

14  Cf^R  Pan  i?i 

pocket  No.  27993   Amdt.  No.  121-250.  i35- 
57] 

Q;n  ,:i  jfVft.C"'9 

4'  Ca-^'ie'  and  CoTimercial  Operator 
rraining  Piograms 

Correction 

In  rule  document  95-30449  beginning 
on  page  65940,  in  the  issue  of 


Wednesday.  December  20, 1995,  make 

the  followinB  correction: 

§121,419     [Correcied, 

On  page  65949,  in  the  first  column, 
§121.419  (a)  (1)  (viii)  was  designated 
incorrectly  the  first  time,  and  the 
paragraph  should  read  "(vii)". 

BILLING  COOE  1S05-01-O 


DEPARTMENT  OF  THE  FRtASURY 
Internal  Revenue  Service 

26  CFR  Part  ' 

[TD  8600] 

RIN  1545- A  ES6 

Detmition  o'  an  S  CL-'pcation 

Correctior\ 

In  the  correction  to  rule  document 
95-17914  corrected  on  page  49976  in 
the  issue  of  Wednesday,  September  27, 
1995,  make  the  following  correction: 


§1.1361-1    [Corrected] 

In  correction  4  to  §  1.1361-l(k)(l),  in 
the  third  line,  "OSST'  should  read 
"QSSV. 


BILUNQ  COOE  1SOS-01-0 


DEPA.HI  MLNT  OF  THE  TREASURY 
Internal  Revenue  Service 
Computer  Matching  Programs 

Correction 

In  notice  document  96-778  beginning 
on  page  1817  in  the  issue  of  Tuesday, 
January  23,  1996,  make  the  following 
correction: 

On  page  1817,  in  the  third  column, 
under  EFFECTIVE  DATE:,  "(Insert  date  30 
days  after  publication  in  the  Federal 
Register]."  should  read  "February  22, 
1996." 
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5  CFR  Part  1620 

Thrift  Savings  Plan  Participation  for 
Certain  Employees  of  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Authority;  Interim  Rule 
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FtDtHAu  hETIREMENT THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1620 

Thrift  Savings  Plan  Participation  for 
Certain  Employees  of  the  District  of 
"olumbia  Financial  Responsibility  and 
Management  Authority 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

rninments. 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  is  publishing  interim  regulations 
to  implement  section  102(e)  of  the 
District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Act  of  1995  (Act).  Under  this 
Act.  persons  who  separate  from  Federal 
employment  and  who  are  employed 
within  two  months  by  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Authority  may  elect  to 
participate  in  the  Federal  retirement 
system  in  which  they  last  participated 
before  separating  from  Federal  service. 
These  regulations  address  participation 
in  the  Thrift  Savings  Flan  (TSF)  by 
eligible  employees  who  elect  Federal 
retirement  coverage.  They  do  not  apply 
to  eligibility  to  participate  in  retirement 
programs  administered  by  the  Office  of 
Personnel  Management  (OPM). 
DATES:  This  interim  rule  is  effective 
January  29,  1996.Comments  must  be 
received  on  or  before  March  29,  1996. 
ADDRESSES:  Comments  may  be  sent  to: 
Patrick.  J.  Forrest,  Federal  Retirement 
Thrift  Investment  Board,  1250  H  Street, 
NW  .  Washington,  D.C.  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  1.  Forrest,  (202)  942-1662. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Retirement  Thrift  Investment 
Board  (Board)  administers  the  Thrift 
Savings  Plan  (TSP),  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Pub.  L.  99-335,  100  Stat.  514 
(1986),  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8401-8479 
(1994).  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees  that  is  similar  to  cash  or 
deferred  arrangements  established 
under  section  401  (k)  of  the  Internal 
Revenue  Code. 

The  District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Act  of  1995  (Act),  Pub.  L. 
104-8,  section  101,  109  Stat.  97,  100, 
established  the  District  of  Columbia 
Financial  Responsibility  and 
Management  Assistance  Authority 
(Authority)  as  an  entity  within  the 


Goveniment  of  the  District  of  Columbia. 
The  Act  provides  that  individuals  who 
commence  employment  with  the 
Authority  within  two  months  of 
separating  from  Federal  service  may 
elect  to  retain  their  participation  in  the 
"retirement  system  in  which  the 
individual  last  participated  before  so 
separating*   *   *."  W.  section 
102(e)(V)(A),  109  Stat,  at  102.  Although 
this  language  is  not  explicit  with  respect 
to  the  TSP,  the  Act  contemplates  TSP 
participation  because  the  TSP  is  a 
component  of  the  Federal  Employees' 
Retirement  System  (FERS)  and  the  Civil 
Service  Retirement  System  (CSRS). 

Section  1653.113  of  these  interim 
regulations  provides  that  the  Authority 
must  notify  an  employee  of  his  or  her 
right  to  participate  in  the  TSP  at  the 
time  the  employee  is  required  to  be 
notified  of  his  or  her  right  to  elect 
Federal  retirement  coverage.  Because 
the  TSP  is  an  important  part  of  the 
Federal  employee's  total  retirement 
package,  an  employee  should  be  advised 
of  eligibility  for  TSP  participation  in 
order  to  make  an  educated  decision 
whether  to  elect  Federal  retirement 
coverage. 

Section  1620.114  provides  that  some 
employees  may  be  etigible  to  contribute 
to  the  TSP  immediately  upon 
employment  with  the  Authority,  while 
others  would  be  eligible  to  participate  in 
the  TSP  during  subsequent  TSP  open 
seasons. 

Section  1620.114(a)  pertains  to 
employees  who  leave  Federal  service 
and  are  employed  by  the  Authority  with 
a  break  in  service  of  less  than  31  full 
calendar  days.  These  employees  are 
treated  as  though  they  transferred  from 
one  Federal  agency  to  another  with  no 
break  in  service.  Therefore,  if  such  an 
employee  had  a  valid  TSP  contribution 
election  in  effect  on  the  date  the 
employee  separated  from  the  Federal 
service,  the  employee's  contributions  to 
the  TSP  will  continue  without 
interruption  pursuant  to  the  election 
that  was  in  effect  upon  separation.  If 
such  an  employee  was  eligible  to 
participate  in  the  TSP  prior  to 
separation  but  did  not  have  a  valid  TSP 
election  in  effect  on  the  date  that  he  or 
she  separated  from  the  Federal  service, 
the  employee  will  be  eligible  to 
contribute  to  the  TSP  during  the  first 
open  season  beginning  after  the  date  he 
or  she  commences  employment  with  the 
Authority.  If  such  an  employee  was  not 
previously  eligible  to  participate  in  the 
TSP,  the  employee  will  become  eligible 
during  the  second  open  season 
beginning  after  the  date  he  or  she  began 
to  work  for  the  Federal  Government,  not 
with  the  Authority. 


Section  1620.114(b)  pertains  to 
employees  who  were  separated  from 
F'ederal  service  for  31  or  more  full 
calendar  days  but  less  than  2  months 
before  they  were  employed  by  the 
Authority.  Section  1620.114(b)(1) 
provides  that  if  such  an  employee  was 
previously  eligible  to  participate  in  the 
TSP,  he  or  she  will  be  eligible  to 
contribute  to  the  TSP  during  the  first 
open  season  beginning  after  the  date  he 
or  she  is  employed  by  the  Authority. 
Section  1620.114(b)(2)  provides  that  if 
the  employee  was  not  previously 
eligible  to  participate  in  the  TSP,  he  or 
she  will  be  eligible  to  contribute  to  the 
TSP  during  the  second  open  season 
beginning  after  the  date  he  or  she  is 
employed  by  the  Authority. 

Section  1620.114(b)(3)  provides  that  if 
an  employee  covered  under  section 
1620.114(b)(1)  or  (b)(2)  commences 
employment  with  the  Authority  during 
an  open  season  but  before  the  election 
period  (the  last  month  of  the  open 
season),  that  open  season  is  considered 
the  employee's  first  open  season. 

These  rules  are  applied  in  the 
following  examples: 

Example  Number  1:  Assume  an 
employee  leaves  Federal  service  and  40 
days  later,  on  December  15,  1995  (which 
is  during  an  open  season),  commences 
employment  with  the  Authority. 
Assume  also  that  the  employee  elects 
retirement  coverage  under  CSRS. 
Assume  further  that  the  employee  was 
eligible  to  contribute  to  the  TSP  at  the 
time  she  separated  from  the  Federal 
agency.  Because  she  commenced 
employment  with  the  Authority  after  31 
or  more  full  calendar  days,  but  within 
2  months  after  separating  from  Federal 
.service,  section  1620.114(b)  applies. 
Because  she  previously  was  eligible  to 
contribute  to  the  TSP,  section 
1620.114(b)(1)  applies.  Therefore,  the 
employee  is  eligible  to  contribute  to  the 
TSP  during  the  first  open  season 
beginning  after  the  date  the  employee 
commenced  employment  with  the 
Authority.  Furthermore,  because  the 
employee  was  hired  during  a  TSP  open 
season,  but  not  during  the  last  month  of 
an  open  season,  section  1620.114(b)(3) 
provides  that  the  open  season  during 
which  she  commences  employment 
with  the  Authority  is  her  first  open 
season.  Accordingly,  the  employee 
would  be  eligible  to  contribute  to  the 
TSP  beginning  in  the  first  full  pay 
period  in  January  1996.  (Note  that  under 
section  1620.115(a),  if  the  employee  was 
covered  by  FERS,  she  would  be  entitled 
to  Agency  Automatic  (1%) 
Contributions  beginning  in  the  first  full 
pay  period  in  January  1996,  whether  or 
not  she  elected  to  contribute  to  the  TSP; 
and  that  she  would  be  entitled  to 


UMI 


matching  contributions  if  she  did  elect 
to  contribute.) 

Example  Number  2:  Assume  an 
employee  begins  working  for  the 
Federal  Government  on  February  28, 
1995,  and  is  recruited  by  the  Authority 
to  begin  working  on  October  30,  1995. 
Assume  further  that  the  employee 
separates  from  Federal  service  one  week 
before  commencing  service  with  the 
Authority,  and  that  he  elects  continued 
retirement  coverage  under  FERS  once  he 
starts  working  for  the  Authority. 
Because  he  commenced  employment 
with  the  Authority  with  less  than  a  31 
day  break  in  service,  1620.114(a) 
applies.  Because  he  was  not  previously 
eligible  to  contribute  to  the  TSP,  section 
1620.114(a)(3)  appHes  and  provides  that 
he  is  eligible  to  contribute  to  the  TSP 
during  the  second  open  season 
beginning  after  the  date  he  first  began 
working  for  the  Federal  Government. 
The  employee's  first  open  season  was 
the  May  15. 1995,  to  July  31,  1995,  open 
season,  during  which  he  was  employed 
by  the  Federal  Government.  His  second 
open  season  is  the  November  15,  1995. 
to  January  31, 1996,  open  season,  during 
which  he  will  be  employed  by  the 
Authority.  Therefore,  the  employee  can 
contribute  to  the  TSP  in  the  first  full  pay 
period  in  January  1996.  (Also  note  that 
under  section  1620.115(a),  because  the 
employee  is  covered  by  FERS,  he  would 
be  entitled  to  Agency  Automatic  (1%) 
Contributions  beginning  in  the  first  full 
pay  period  in  January  1996,  whether  or 
not  he  elected  to  contribute;  and  that  he 
would  be  entitled  to  matching 
contributions  if  he  did  elect  to 
contribute.) 

Section  1620.117  provides  that  an 
employee  of  the  Authority  who  elects 
Federal  retirement  coverage  must  notify 
the  TSP  recordkeeper  that  he  or  she  has 
commenced  employment  with  the 
Authority  if  the  employee  separated 
from  Federal  service  with  an 
outstanding  TSP  loan.  It  may  be 
possible  for  such  employees  to  continue 
their  TSP  loan  payments  and  thereby 
avoid  repaying  in  full  or  having  a 
taxable  distribution  declared,  if  their 
loan  payments  resume  before  their  loan 
accounts  are  closed. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  will  affect  only 
a  small  number  of  former  Federal 
employees  and  a  single  agency  of  the 
Government  of  the  District  of  Columbia. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 


criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 

K  infill, I  king  and  30-Day  Delay  of 
\  Ht'i  tive  Date 

Under  5  U.S.C.  553  (b)(3)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  Elections  made  under  these 
regulations  will  affect  qualifying 
employees'  participation  in  the  TSP 
retroactive  to  their  entry  on  duty  with 
the  Authority.  The  intent  of  the 
legislation  is  to  allow  eligible  employees 
to  participate  in  the  TSP  as  soon  as 
practicable.  A  delay  in  the  effective  date 
of  these  regulations  would  be  contrary 
to  the  intent  of  the  legislation  and  to  the 
public  interest  because  it  would  delay 
the  election  opportunity  for  eligible 
employees  during  the  initial  staffing  of 
the  Authority. 

(  ittuuded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  Pub.  L.  104-^, 
section  201,  109  Stat.  48,  64,  the  effect 
of  this  regulation  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector  has  been  assessed.  This 
regulation  will  not  compel  the 
expenditure  in  any  one  year  of  $100 
million  or  more  by  any  State,  local,  or 
tribal  governments  in  the  aggregate  or  by 
the  private  sector.  Therefore,  a 
statement  under  section  202, 109  Stat. 
48.  64-65,  is  not  required. 

List  of  Subjects  in  5  CFR  Part  1620 

District  of  Columbia,  Employment 
benefit  plans.  Government  employees. 
Retirement,  Pensions. 
Federal  Retirement  Thrift  Investment  Board. 
Roger  W.  Mehle, 
Executive  Director 

For  the  reasons  set  out  in  the 
preamble,  5  CFR  Chapter  VI  is  amended 

as  set  forth  below: 

PART  162C     CONTINUATION  OF 

ELlGIBILiTV 

1.  The  authority  citation  for  part  1620 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8474  and  8432b;  Pub. 
L.  99-591,  100  Stat.  3341;  Pub.  L.  100-238, 
101  Stat.  1744;  Pub.  L.  100-659,  102  Stat. 
3910;  Pub.  L.  104-4, 109  Stat.  48. 

2.  Subpart  I  is  added  to  part  1620  to 
read  as  follows: 


Subpart  I — Certain  Employees  of  the 
District  of  Columbia  Financial 
Responsibility  and  Management  Assistance 
Authority. 

Sec. 

1620.110  Scope. 

1620.111  Definitions. 

1620.112  Eligibility  requirements. 

1620.113  Notice  to  an  employee  of  his  or 
her  right  to  participate  in  the  TSP. 

1620.114  Employee  contributions. 

1620. 1 1 5  Employer  contributions. 

1620.116  TSP  contributions. 

1620. 1 1 7  TSP  loan  payments. 

1620.118  Failure  to  participate  or  delay  in 
participation. 

1620.119  Other  regulations. 

Subpart  I — Certain  Employees  of  the 
District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Authority 

§1620.110    Scope. 

The  District  of  Columbia  Financial 
Responsibility  and  Management 
Assistance  Authority  (Authority)  was 
established  by  the  District  of  Columbia 
Financial  Responsibility  and 
Management  Assistance  Act  of  1995  (the 
Act),  Public  Law  104-8,  109  Stat.  97. 
Although  the  Authority  is  an  agency  of 
the  District  of  Columbia  Government, 
any  individual  who  is  employed  by  the 
Authority  within  two  months  after  being 
separated  ft-om  Federal  service  may 
elect  to  retain  his  or  her  participation  in 
the  retirement  system  in  which  the 
individual  last  participated  before 
separating  from  Federal  service.  This 
subpart  governs  participation  in  the 
Thrift  Savings  Plan  (TSP)  by  employees 
of  the  Authority  who  elect  to  be  covered 
by  FERS  or  CSRS. 

§1620.111     Definitions. 

As  used  in  this  subpart: 

Authority  means  the  District  of 
Columbia  Financial  Responsibility  and 
Management  Authority. 

Basic  pay  means  basic  pay  as  defined 
in  5  U.S.C.  8431. 

CSRS  means  the  Civil  Service 
Retirement  System  established  by 
subchapter  III  of  chapter  83  of  title  5, 
United  States  Code,  or  any  equivalent 
Government  retirement  plan. 

Election  period  means  the  last 
calendar  month  of  an  open  season  and 
is  the  period  in  which  an  election  to 
make  or  change  contributions  during 
that  open  season  can  first  become 
effective. 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by 
chapter  84  of  title  5,  United  States  Code, 
and  any  equivalent  retirement  system. 

Open  season  means  the  period  during 
which  employees  may  make  an  election 
with  respect  to  their  contributions  to  the 
Thrift  Savings  Plan. 
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Hecordkeeper  means  the  orgdiuzdUoii 
under  contract  to  the  Board  to  perform 
recordkeeping  services.  This  currently  is 
the  National  Finance  Center,  United 
States  IDepartment  of  Agriculture,  P.O. 
Box  61500.  New  Orleans,  Louisiana 
70161-  1500. 

Retirement  election  means  an  election 
by  an  eligible  employee  of  the  Authority 
to  remain  covered  by  either  CSRS  or 
FERS. 

Thrift  Savings  Plan  (TSP)  election 
means  a  request  by  an  eligible  employee 
to  start  contributing  to  the  TSP,  to 
terminate  contributions  to  the  TSP,  to 
change  the  amount  of  contributions 
made  to  the  TSP  each  pay  period 
(including  a  request  to  terminate 
contributions),  or  to  change  the 
allocation  ofTSP  contributions  among 
the  TSP  investment  funds,  as  described 
at  5  CFR  1600.4.  A  TSP  election  must 
be  made  on  Form  TSP-1,  Thrift  Savings 
Plan  Election  Form. 

§  1 620. 1 1 2    Eligibility  requirements. 

To  be  eligible  to  participate  in  the 
TSP,  an  employee  of  the  Authority 
must: 

(a)  Have  been  separated  from  the 
Federal  service  for  not  more  than  2 
months  before  commencing 
employment  with  the  Authority; 

(o)  Have  been  covered  by  FERS  or 
CSRS  immediately  before  separating 
from  Federal  service;  and 

(c)  Have  elected  to  be  covered  by 
FERS  or  CSRS  within  the  time 
permitted  by  the  United  States  Office  of 
Personnel  Management. 

■}  1 620. 1 1 3    Notice  to  an  empioyee  of  his  or 
her  right  to  participate  ir)  ttie  TSP. 
The  Authority  must  notify  an 
employee  of  his  or  her  right  to 
participate  in  the  TSP  at  the  time  the 
employee  is  required  to  be  notified  of 
his  or  her  right  to  elect  to  be  covered 
under  FERS  or  CSRS. 

§  1 620. 114    Empioyee  contributions. 

(a)  An  employee  of  the  Authority  who 
is  separated  from  Federal  service  for  less 
than  31  full  calendar  days  before 
commencing  employment  with  the 
Authority  and  who  elects  to  be  covered 
by  FERS  or  CSRS  within  the  time  period 
mandated  by  the  United  States  Office  of 
Personnel  Management  will  be  eligible 
to  contribute  to  the  TSP  as  though  he  or 
she  had  transferred  to  the  Authority 
from  the  losing  Federal  agency,  i.e.,  as 
though  the  employee  did  not  have  a 
break  in  service  as  defined  by  the  TSP. 


Ibj  Aii  eiiipiu>titj  vvliu  li  oiupiu>ud  by 
the  Authority  after  31  or  more  full 
calendar  days  but  within  2  months  after 
separating  from  Federal  service  and  who 
elects  to  be  covered  by  FERS  or  CSRS 
within  the  time  period  permitted  by  the 
United  States  Office  of  Personnel 
Management  will  be  eligible  to 
contribute  to  the  TSP  as  follows: 

(1)  If  the  employee  was  previously 
eligible  to  participate  in  the  TSP,  the 
employee  will  be  eligible  to  contribute 
to  the  TSP  in  the  first  open  season  (as 
determined  in  accordance  with 
paragraph  (b)(3)  of  this  section) 
beginning  after  the  date  the  employee 
commences  employment  with  the 
Authority. 

(2)  If  the  employee  was  not  previously 
eligible  to  participate  in  the  TSP,  the 
employee  will  be  eligible  to  contribute 
to  the  TSP  in  the  second  open  season  (as 
determined  in  accordance  with 
paragraph  (b)(3)  of  this  section) 
beginning  after  the  date  the  employee 
commences  employment  with  the 
Authority. 

(3)  If  an  employee  of  the  Authority 
who  is  described  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section  is  employed  by 
the  Authority  during  an  open  season, 
but  before  the  election  period  (the  last 
calendar  month  of  the  open  sea.son),  the 
open  season  during  which  the  employee 
is  employed  will  be  considered  the 
employee's  first  open  season. 

(c)  TSP  contributions  from  employees 
of  the  Authority  must  be  made  from  the 
employee's  basic  pay  for  service  with 
the  Authority  and  are  subject  to  the 
limits  described  at  5  CFR  Part  1600, 
subpart  C. 

§  1 620. 1 1 5    Employer  contributions. 

(a)  If  an  eligible  employee  of  the 
Authority  elects  to  be  covered  by  FERS, 
the  Authority  must  contribute  on  the 
employee's  behalf  each  pay  period  to 
the  Thrift  Savings  Fund,  in  accordance 
with  Board  procedures,  an  amount 
equal  to  1  percent  of  the  employee's 
basic  pay  paid  to  such  employee  for  that 
period  of  service,  as  required  by  5 
U.S.C.  8432(c)(1)(A),  beginning: 

(1)  Immediately  upon  employment 
with  the  Authority  if  the  employee 
separated  from  Federal  service  less  than 
31  full  calendar  days  before 
commencing  employment  with  the 
Authority  and  was  eligible  to  participate 
in  the  TSP  when  he  or  she  separated 
from  Federal  service;  or 


U)  With  the  first  pay  period  in  which 
the  employee  is  eligible  to  contribute  to 
the  TSP  (as  determined  in  accordance 
with  §1620.114  of  this  subpart)  for  all 
other  FERS  employees  of  the  Authority. 

(b)  If  a  FERS  employee  of  the 
Authority  elects  to  participate  in  the 
TSP  under  §  1620.114  of  this  subpart, 
the  Authority  must  contribute  on  behalf 
of  such  employee  each  pay  period  to  the 
Thrift  Savings  Fund,  in  accordance  with 
Board  procedures,  any  matching 
contributions  which  he  or  she  is  eligible 
to  receive  under  5  U.S.C.  8432(c). 

§1620.116    TSP  contributions. 

The  Authority  is  responsible  for 
transmitting,  in  accordance  with  Board 
procedures,  any  employee  and  employer 
contributions  that  are  required  by  this 
subpart  to  the  Board's  Recordkeeper. 

§  1 620. 117    TSP  loan  payments. 

The  Authority  shall  deduct  and 
transmit  TSP  loan  payments  for 
employees  in  accordance  with  5  CFR 
part  1655  and  Board  procedures.  An 
employee  of  the  Authority  who 
separates  from  Federal  service  with  an 
outstanding  TSP  loan  and  who  elects  to 
be  covered  under  FERS  or  CSRS  must 
notify  the  recordkeeper  that  he  or  she 
has  commenced  employment  with  the 
Authority. 

§  1 620. 1 1 8    Failure  to  participate  or  delay  in 
participation. 

If  an  employee  of  the  Authority  who 
elects  to  be  covered  by  FERS  or  CSRS 
fails  to  participate  or  is  delayed  in 
participating  in  the  TSP  because  of  a 
delay  in  the  implementation  of  the  Act 
or  in  the  promulgation  of  the  regulations 
in  this  subpart,  the  employee  may 
request  that  retroactive  corrective  action 
be  taken  in  accordance  with  5  CFR 
1605.2(b)(2),  as  if  the  delay  were 
attributable  to  employing  agency  error. 
Lost  earnings  shall  be  payable  pursuant 
to  5  CFR  part  1606  due  to  delay 
described  in  this  section,  as  if  the  delay 
were  attributable  to  employing  agency 
error. 

§  1620.1 19    Other  regulations. 

The  Authority  and  individuals 
covered  by  §  1620.110  of  this  subpart 
are  governed  by  the  regulations  in  5  CFR 
chapter  VI,  to  the  extent  the  regulations 
in  5  CFR  chapter  VI  are  not  inconsistent 
with  this  subpart. 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Order  Providing  for  the  ConfidentiaHty 
of  Statistical  Information 

AGENCY:  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Executive 
Office  of  the  President 
ACTION:  Notice  of  proposed  order. 

SUMMARY:  The  proposed  order  is 
intended  to  clarify,  and  make 
consistent,  government  policy 
protecting  the  privacy  and 
confidentiality  interests  of  individuals 
or  organizations  who  furnish  data  for 
Federal  statistical  programs.  It  is 
intended  to  assure  respondents  who 
supply  statistical  information  needed  to 
develop  or  evaluate  Federal  policy  that 
their  responses  will  be  held  in 
confidence  and  would  not  be  used 
against  them  in  any  government  action. 
In  effect,  it  clarifies  and  amplifies  the 
privileged  status  afforded  "confidential 
statistical  data"  about  businesses  and 
organizations  as  set  forth  in  the  Trade 
Secrets  Act.  18  U.S.C.  1905,  as  well  as 
the  principles  of  the  Privacy  Act,  5 
U.S.C.  552a,  concerning  information 
about  individuals.  It  establishes  policies 
to  assure  "fair  information  practices"  (as 
advocated  by  the  Privacy  Protection 
Study  Commission  and  the  Commission 
on  Federal  Paperwork)  for  respondents 
and  subjects  of  statistical  inquiries, 
based  on  the  concept  of  "functional 
separation"  developed  by  the  Privacy 
Protection  Study  Commission.  The 
proposed  order  permits  functional 
separation  to  be  achieved  by  two 
means — 1)  identifying  an  agency  or  unit 
that  is  purely  statistical,  or  2) 
distinguishing  statistical  from 
nonstatistical  functions  within  a  single 
agency  or  unit. 

DATES:  Comments  must  be  received  on 
or  before  March  29, 1996. 
ADDRESSES:  Please  address  all  written 
comments  to  Katherine  K.  Wallman, 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  Washington,  D.C.  20503 
Comments  may  be  submitted  via 
facsimile  to  202/395-7245.  Electronic 
mail  comments  may  be  submitted  via 
SMTP  to  Wallman_K@al.eop.gov  or 
via  X.400  to  G=Katherine,  S=Wallman, 
PRMD=gov+eop.  ADMD+telemail,  C=us. 
Comments  submitted  via  electronic  mail 
should  include  the  commenter's  name, 
affiliation,  postal  address,  and  email 
nddress  in  the  text  of  the  message. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
L.  Coffey,  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
D.C.  20503.  Inquiries  may  be  submitted 
via  facsimile  to  202/395-7245. 


Electronic  mail  inquiries  may  be 
submitted  via  SMTP  to 

Coffey J@al.eop.gov  or  via  X.400  to 

G=Jerry,  S=Coffey,  PRMD=gov+eop, 
ADMD+telemail,  C=us.  Electronic  mail 
inquiries  should  include  the 
commenter's  name,  affiliation,  postal 
address,  and  email  address  in  the  text  of 
the  message. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Statistical  policy  authority  within  the 
executive  branch  was  established 
explicitly  in  section  103  of  the  Budget 
and  Accounting  Pro<;edures  Act  of  1950, 
which  stated,  in  its  original  language — 

The  President,  through  the  Director  of  the 
Bureau  of  the  Budget,  is  authorized  and 
directed  to  develop  programs  and  to  issue 
regulations  and  orders  for  the  improved 
gathering,  compiling,  analyzing,  publishing, 
and  disseminating  of  statistical  information 
for  any  purpose  by  the  various  agencies  in 
the  executive  branch  of  the  Government. 
Such  regulations  and  orders  shall  he  adhered 
to  by  such  agencies. 

64  Stat.  834  (codified  at  31  U.S.C.  18b). 
In  1982,  this  provision  was  recodified, 
without  substantive  change,  at  31  U.S.C. 
1104(d): 

The  President  shall  develop  programs  and 
prescribe  regulations  to  improve  the 
compilation,  analysis,  publication,  and 
dissemination  of  statistical  information  by 
executive  agencies.  The  President  shall  carry 
out  this  subsection  through  the 
Administrator  for  the  Office  of  Information 
and  Regulatory  Affairs  in  the  Office  of 
Management  and  Budget. 

See  also  Section  3(a)  of  the  Paperwork 
Reduction  Act  of  1980  (94  Stat.  2825) 
and  Executive  Order  No.  10253  (31 
U.S.C.  1104  note,  and  Codification  of 
Presidential  Proclamations  and 
Executive  Orders  (1945-«9),  p.  687). 
Previous  orders  issued  pursuant  to  this 
authority  have  been  in  the  form  of  OMB 
Circulars,  Transmittals  and  attached 
Exhibits  (prior  to  1977),  Statistical 
Policy  Directives  (1978-1980),  and 
Statistical  Standards  (since  1980). 

The  Paperwork  Reduction  Act  of  1980 
(as  amended  in  1986  and  1995)  also 
requires  OIRA  to  develop  policies, 
principles,  standards,  and  guidelines  for 
privacy  and  confidentiality  generally; 
the  integrity  of  confidentiality  pledges; 
and  the  confidentiality  of  information 
collected  for  statistical  purposes 
(subsections  3504(e)(1),  3504(e)(5),  and 
3504(g)(1)  of  title  44).  In  addition  the 
Act  tasks  OIRA  to  oversee  agency 
compliance  with  related  requirements  of 
the  Act  and  with  the  policies  referenced 
above  (subsections  3506(b)(1)(C), 
3506(e)  (2)-(4).  and  3506(g)(1)). 

The  decentralized  Federal  statistical 
system  consists  of  more  than  seventy 


agencies  and  units,  including  a  dozen 
agencies  that  have  statistical  activities 
as  their  principal  function.  While  this 
decentralized  structure  provides 
substantial  benefits  in  making  statistical 
units  responsive  to  specific  program 
needs,  public  confidence  in 
nondisclosure  pledges  made  by 
statistical  agencies  or  units  is  sometimes 
affected  by  perceptions  of  the  programs 
those  statistics  support. 

By  establishing  a  uniform  policy  for 
the  principal  statistical  agencies,  this 
order  will  reduce  public  confusion, 
uncertainty,  and  concern  about  the 
treatmentof  confidential  statistical 
information  by  different  agencies.  By 
establishing  consistent  rational 
principles  and  processes  to  buttress 
confidentiality  pledges,  the  order  will 
eliminate  unsupportable  confidentiality 
claims  and  agency  decision  processes 
that  have  created  uncertainties.  Such 
consistent  protection  of  confidential 
statistical  information  will,  in  turn, 
reduce  the  perceived  risks  of  more 
efficient  working  relationships  among 
statistical  agencies,  relationships  that 
can  reduce  both  the  cost  and  reporting 
burden  imposed  by  statistical  programs. 

B.  Proposed  Section  1 

This  section  provides  definitions  for 
purposes  of  this  order.  Most  of  these 
definitions  are  self-explanatory. 

One  of  the  central  definitions  is 
"statistical  agency  or  unit,"  which  refers 
to  the  class  of  organizations  that  are 
principally  subject  to  the  order.  As 
noted  above,  the  statistical  policy 
authority  in  31  U.S.C.  1104(d)  is  defined 
in  terms  of  an  enumerated  set  of 
statistical  activities  performed  by  any 
executive  agency  for  any  purpose.  The 
definition  of  "statistical  agency  or  unit" 
narrows  the  coverage  of  this  order, 
except  where  otherwise  specified,  to 
agencies  where  statistical  activities  are 
predominant.  For  clarity,  OMB  has 
listed  in  Appendix  A  specific  statistical 
agencies  or  units  that  have  been  initially 
determined  to  be  subject  to  this  order. 
OMB  may  revise  this  list  from  time  to 
time. 

Another  central  definition  in  Section 
1  is  "statistical  purpose",  which 
definition  also  includes  examples  of 
other  (non-statistical)  purposes.  These 
terms  are  used  in  Sections  2  and  3  of  the 
order.  Many  governmental  and  private 
sector  activities  use  statistical 
information  in  summary,  aggregate,  or 
other  anonymous  forms.  Most  of  them, 
however,  also  use  information  in 
identifiable  form  for  making  decisions 
about  entities  that  are  the  subjects  of 
that  information.  The  definition  of 
"statistical  purpose"  distinguishes 
Federal  activities  that  produce  statistical 
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information  in  anonymous  form  from  all 
other  Federal  activities. 

The  definition  of  "identifiable  form" 
is  based  on  the  standard  in  26  U.S.C. 
6103(b)(2)  (defining  tax  return 
information  as  not  including  "date  in  a 
form  which  cannot  be  associated  with, 
or  otherwise  identify,  directly  or 
indirectly,  a  particular  taxpayer")  and 
26  U.S.C.  6103(j)(4)  (regarding 
"statistical  use"  of  "anonymous"  return 
information),  as  well  as  on  privacy 
principles  applied  by  courts  in  cases 
under  the  Freedom  of  Information  Act, 
see,  e.g..  Carter  v.  Commerce,  830  F.2d 
388,  390-92  (D.C.  Cir.  1987);  Marzen  v. 
HHS.  825  F.2d  1148,  1152  (7th  Cir. 
1987);  AUrez  v.  NLRB,  676  F.2d  423, 
427-28  (10th  Cir.  1982).  Statistical 
projects  have  as  their  objective  the 
publication  of  estimates  (with 
measurable  error)  of  summary 
information  or  aggregate  characteristics 
of  some  target  population  (which  may 
be  people  or  things).  Such  objectives  do 
not  require  the  disclosure  of  information 
that  can  be  associated  directly  or 
indirectly  with  the  identity  of 
individuals,  or  their  specific 
organizations  or  activities,  that  are  the 
subject  of  the  information.  When  the 
underlying  information  is  collected 
under  a  pledge  of  confidentiality, 
statistical  agencies  and  units  apply  a 
variety  of  techniques  to  assure  that  the 
published  information  cannot  be 
"mined"  for  the  component  details 
about  individual  participants. 

C.  Proposed  Section  2 

This  section  states  a  general 
prohibition  against  the  disclosure,  or 
use,  in  identifiable  form  of  information 
collected  for  exclusively  statistical 
purposes,  and  the  policy  applies  only  to 
such  information.  It  is  intended  to 
implement,  in  its  simplest  form,  the 
organizational  concept  of  functional 
separation — where  an  agency  has  a  clear 
mandate  to  collect  information  for 
exclusively  statistical  purposes — and  to 
establish  the  specific  obligation  that  is 
communicated  by  a  confidentiality 
pledge.  The  policy  is  stated  in  terms  of 
"disclosure" — it  is  not  intended  to 
prevent  access  to  information  by  the 
respondents  who  provided  the 
information  or  their  agents  (including 
heirs  or  successors)  explicitly  defined 
by  law,  nor  is  it  intended  to  cast  a  veil 
of  secrecy  over  information  that  is 
already  in  the  public  domain.  The 
requirement  to  provide  notice  to 
respondents  is  consistent  with  the 
general  requirement  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(e)(2))  and  must  also  be  consistent 
with  the  guidehnes  in  Appendix  B. 


I).  Proposed  Section  3 

This  exception  language  applies  only 
to  agencies  that  are  subject  to  the 
general  policy  in  section  2  and  only  in 
the  case  where  they  also  have 
"authority"  to  collect  data  to  be  used  in 
identifiable  form  for  nonstatistical 
purposes.  The  notice  requirements  are 
referenced  to  the  paperwork  review 
process. 

The  procedure  called  for  by  this 
section  provides  an  additional  means  to 
implement  functional  separation  and  a 
means  for  the  public  and  OMB  to  review 
data  collections  conducted  by  a 
statistical  agency  that  are  to  be  used  for 
nonstatistical  purposes.  Its  purpose  is  to 
identify  all  nonstatistical  data 
collections  carried  out  by  statistical 
agencies  (including  collections  carried 
out  for  other  agencies)  and  to  assure  that 
proper  notice  to  respondents  is 
provided. 

E.  Proposed  Section  4 

This  section  states  that  the  provisions 
of  the  order  are  to  be  applied  to  the 
maximum  extent  legally  permissible. 
Thus  section  4  requires  that  statutes 
(including,  but  not  limited  to,  statutes 
regarding  the  collection,  use,  disclosure, 
and  confidentiality  of  information)  be 
construed  to  give  the  maximum  force  to 
confidentiality  pledges  that  is  legally 
permissible.  For  example,  this 
requirement  affects  the  interpretation  of 
the  Trade  Secrets  Act,  where  it 
strengthens  the  prohibition  of 
disclosures  of  "confidential  statistical 
data". 

I   !'ro(iused  Section  5 

Section  5  establishes  a  procedure  for 
identifying  and  resolving  any  potential 
conflicts  with  this  order.  The  procedure 
requires  an  agency  review  of  all 
pertinent  issues,  a  report  and 
subsequent  review  by  OMB,  and,  if 
necessary,  appropriate  review  by  the 
Department  of  Justice. 

G.  Proposed  Section  6 

Section  6  requires  covered  agencies  to 
take  all  steps  necessary  to  comply  with 
this  order.  In  most  cases,  such  steps  will 
include  revision  of  formal  and  informal 
agency  policies  that  can  be  made 
consistent  with  this  order  without 
statutory  amendment.  OMB  and  affected 
agencies  will  also  consider  seeking 
changes  in  statutes  if  necessary. 

H   I'riiposed  Section  7 

Section  7  states  that  the  act  of 
providing  data  to  a  statistical  agency  or 
unit  does  not  alter  obligations  under  any 
other  statute,  including  the  Privacy  Act 
and  the  Freedom  of  Information  Act,  for 


the  same  or  similar  information  that  is 
retained. 

I.  Proposed  Section  8 

Section  8  emphasizes  that  this  order 
is  intended  to  supplement,  and  not  to 
restrict  or  diminish,  any  confidentiality 
protections  that  otherwise  apply  to 
statistical  information.  Examples  of 
such  protections  include  data 
encryption  and  other  security  measures 
as  well  as  disclosure  avoidance 
procedures  used  in  statistical 
publications. 

J.  Proposed  Section  9 

Section  9  commits  the  Office  of 
Information  and  Regulatory  Affairs  to 
provide  guidance  for  implementing  this 
order.  OIRA  will  take  steps  to  assure 
consistent  policies  in  the  rules  adopted 
by  affected  agencies,  and  otherwise 
consult  with  agencies  to  assure  the  full 
and  prompt  implementation  of  this 
order.  Any  agency  may  also  request 
OIRA  to  interpret  any  aspect  of  this 
order  or  to  provide  advice  on  any  action 
proposed  to  give  full  effect  to  the 
poUcies  of  this  order.  OMB  will  also 
review  the  accuracy  and  adequacy  of 
confidentiality  pledges  as  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3504(e)(5),  3506(e)(2)-(4), 
3506(g)(1)  and  5  C.F.R. 
1320.5(d)(2)(vii)-(viii)). 

K.  Proposed  Section  10 

This  section  establishes  the  effective 
date  of  the  order. 

L.  Proposed  Appendix  A 

Appendix  A  contains  the  list  of 
"statistical  agencies  and  units" 
determined  by  OMB  to  be  principally 
subject  to  this  order.  Comment  is 
particularly  solicited  on  the  list  of 
agencies  proposed  for  inclusion  or  on 
other  agencies  or  units  that  should  be 
considered  for  inclusion. 

M.  Proposed  Appendix  B 

Appendix  B  provides  guidelines  for 
including  comparable  language  in 
confidentiality  pledges  that  cover  data 
collected  for  exclusively  statistical 
purposes.  This  is  intended  to  provide 
the  public  with  a  clear  notice  when  the 
uniform  policies  of  this  order  are  in 
effect.  It  is  also  anticipated  that  OMB 
clearance  review  will  be  used  to 
eliminate  similar  and  potentially 
confusing  pledge  language  in  cases 
where  the  standards  of  this  order  are  not 


JH' 


Federal  Register  /  Vol    61.  No.  20  /  Monday,  fanuarv  29,  1996  /  Notices 


I  t'iirrai  Register  /  Vol.  61,  No.  20  /  Monday,  January  29,  1996  /  Notices 


2879 


met.  Se«5C,.F.K.  132U.5(dJ(viiHviiiJ 
(60  FR  44988;  August  29,  1995). 
Sally  Katzen, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

Order  Providing  for  the  Confidentiality 
of  Statistical  Information 

Consistent  government  policy 
protecting  the  privacy  and 
confidentiality  interests  of  persons  who 
provide  information  for  Federal 
statistical  programs  serves  both  the 
interests  of  the  public  and  the  needs  of 
the  government  and  society.  The 
integrity  and  credibility  of 
confidentiality  pledges  provides 
assurance  to  the  public  that  information 
about  persons  or  provided  by  persons 
for  exclusively  statistical  purposes  will 
be  held  in  confidence  and  will  not  be 
used  against  them  in  any  government 
action.  Public  confidence  and 
willingness  to  cooperate  in  statistical 
programs  substantially  affects  both  the 
accuracy  and  completeness  of  statistical 
information  and  the  efficiency  of 
statistical  programs.  Fair  information 
practices  and  functional  separation  of 
purely  statistical  activities  from  other 
government  activities  are  both  essential 
to  continued  public  cooperation  in 
statistical  programs. 

Therefore,  pursuant  to  31  U.S.C. 
n04(d),  section  3(a)  of  the  Paperwork 
Reduction  Act  of  1980  (94  Stat.  2825). 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  and  Executive 
Order  10253  (as  amended),  and  in  order 
to  improve  the  compilation,  analysis, 
publication,  dissemination,  and 
confidentiality  of  statistical  information, 
it  is  hereby  ordered  as  follows: 

Section  1.  Definitions.  For  the 
purposes  of  this  order: 

(a)  Disclose  means  to  release 
information  to  anyone  other  than  the 
respondent  who  provided,  or  is  the 
subject  of.  such  information  (or  the 
agent  of  such  respondent); 

(b)  Executive  agency  is  defined  as  in 
31  U.S.C.  102; 

(c)  Identifiable  form  means  any 
representation  of  information  that 
permits  information  concerning  a 
specific  respondent  to  be  reasonably 
inferred  by  either  direct  or  indirect 
means; 

(d)  Information  means  information  of 
any  kind  that  is  not  generally  available 
to  the  public,  and  includes  data; 

(e)  Person  means  individuals, 
organized  groups  of  individuals, 
societies,  associations,  firms, 
partnerships,  business  trusts,  legal 
representatives,  companies,  joint  stock 
companies,  and  corporations,  and  refers 
to  both  the  singular  and  the  plural; 


lO  lieisfjondent  means  a  ptifi,oii  who  is 
requested  to  provide  information,  or  is 
the  subject  of  that  information,  or  who 
provides  that  information; 

(g)  Rule  means  the  whole  or  part  of  a 
statement  by  an  Executive  agency  of 
general  or  particular  applicability  and 
future  effect,  and  includes  regulations, 
directives,  orders,  guidance,  and  policy 
statements; 

(h)  Statistical  agency  or  unit  means  an 
agency  or  organizational  unit  of  the 
Executive  Branch  whose  activities  are 
predominantly  the  collection, 
compilation,  processing,  or  analysis  of 
information  for  statistical  purposes 
(Appendix  A  contains  a  list  of 
"statistical  agencies  or  units"  as  defined 
herein,  which  have  been  determined  by 
the  Office  of  Management  and  Budget  to 
be  subject  to  this  order); 

(i)  Statistical  purpose  means  the 
description,  estimation,  or  analysis  by 
the  Federal  Government  of  information 
concerning  persons,  the  economy, 
society,  or  the  natural  environment  (or 
relevant  groups  or  components  thereof) 
without  regard  to  the  identities  of 
specific  persons,  as  well  as  the 
development,  implementation,  or 
maintenance  of  methods,  procedures,  or 
information  resources  that  support  such 
purposes;  "statistical  purpose" 
specifically  excludes  many  other 
activities  or  functions  for  which 
information  is  used  in  identifiable  form, 
such  as  determining  whether  a  person  is 
eligible  for  a  license,  privilege,  right, 
grant,  or  benefit  (including  whether 
such  should  be  revoked)  or  whether  a 
person's  conduct  was  or  is  in 
accordance  with  law  (including  whether 
a  fine,  other  punishment,  monetary 
damages,  or  equitable  relief  should  be 
imposed); 

{])  Use  of  information  means  use  by  a 
statistical  agency  or  unit,  by  officers  or 
employees  of  that  agency  or  unit,  or  by 
other  agents  (including  contractors) 
acting  as  employees  under  the 
supervision  and  control  of  that  agency 
or  unit. 

Section  2.  Prohibitions  regarding  the 
disclosure  and  use  of  information 
collected  for  exclusively  statistical 
purposes. 

(a)  Information  acquired  by  a 
statistical  agency  or  unit  for  exclusively 
statistical  purposes  may  be  used  only 
for  statistical  purposes,  and  shall  not  be 
disclosed,  or  used,  in  identifiable  form 
for  any  other  purpose  unless  otherwise 
compelled  by  law. 

(b)  When  a  statistical  agency  or  unit 
is  collecting  information  for  exclusively 
statistical  purposes,  it  shall,  at  the  time 
of  collection,  inform  the  respondents 
from  whom  the  information  is  collected 
that  such  information  may  be  used  only 


tor  statistical  purposes  and  may  not  be 
disclosed,  or  used,  in  identifiable  form 
for  any  other  purpose,  unless  otherwise 
compelled  by  law.  If  the  statistical 
agency  or  unit  has  determined  that  it  is 
not  otherwise  compelled  by  law,  the 
confidentiality  pledge  shall  be  in  the 
form  as  set  forth  in  Appendix  B. 

Section  3.  Prohibition  on  collecting 
information  to  be  disclosed,  or  used,  in 
identifiable  form  for  non-statistical 
purposes. 

(a)  Unless  a  statistical  agency  or  unit 
is  specifically  authorized  by  statute  to 
acquire  information  to  be  disclosed,  or 
used,  in  identifiable  form  for  purposes 
other  than  statistical  purposes,  such 
agency  or  unit  shall  not  collect 
information  for  any  such  (non- 
statistical)  purposes. 

(b)  If  a  statistical  agency  or  unit  is 
specifically  authorized  by  statute  to 
acquire  information  to  be  disclosed,  or 
used,  in  identifiable  form  for  non- 
statistical  purposes,  and  is  collecting 
information  for  such  non-statistical 
purposes,  such  agency  or  unit  shall 
clearly  identify  such  non-statistical 
purposes  in  both  the  Federal  Register 
notices  and  submissions  to  Office  of 
Management  and  Budget  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  In  such  cases  when 
information  is  collected  to  be  disclosed, 
or  used,  in  identifiable  form  for 
purposes  other  than  statistical  purposes, 
a  statistical  agency  or  unit  may  not 
make  a  confidentiality  pledge  that 
includes  any  language  that  might 
reasonably  be  confused  with  the 
language  contained  in  confidentiality 
pledges  for  information  that  is  collected 
for  exclusively  statistical  purposes  (see 
Section  2(b)  and  Appendix  B). 
Information  collected  to  be  disclosed,  or 
used,  in  identifiable  form  for  non- 
statistical  purposes  may  be  disclosed,  or 
used,  only  for  those  non-statistical 
purposes  approved  under  the 
Paperwork  Reduction  Act. 

Section  4.  The  provisions  of  this  order 
shall  be  applied  to  the  maximum  extent 
legally  permissible.  Accordingly,  with 
respect  to  matters  involving  statistical 
information  and  activities  of  statistical 
agencies  or  units.  Executive  agencies 
shall,  to  the  maximum  extent  legally 
permissible,  construe  and  apply 
pertinent  statutes  (including,  but  not 
limited  to,  statutes  regarding  the 
collection,  use,  disclosure,  and 
confidentiality  of  information)  in  a 
manner  that  enables  full  compliance 
with  this  order  (or,  where  a  statute 
precludes  full  compliance,  in  a  manner 
that  enables  compliance  with  this  order 
to  the  maximum  extent  not  precluded 
by  statute). 


Section  5.  Each  statistical  agency  or 
unit  subject  to  this  order  shall  conduct 
a  review  of  its  activities  to  ensure  that 
they  are  in  full  compliance  with  this 
order  (or,  if  full  compliance  is 
precluded  by  statute,  that  they  comply 
to  the  maximum  extent  not  precluded 
by  statute).  The  agency  or  unit  shall 
complete  the  review  no  later  than  60 
days  after  this  order  takes  effect  for  that 
agency  or  unit.  The  review  shall 
include,  among  other  things: 

(a)  an  identification  of  any  statutes 
that,  the  agency  or  unit  believes, 
preclude  full  compliance  with  this 
order, 

(b)  an  identification  of  any  rules  that, 
the  agency  or  unit  believes,  are 
inconsistent  with  any  provisions  of  this 
order  (including  an  identification  of 
which  such  rules  are  compelled  by 
statute  and,  conversely,  which  ones  may 
be  revised  without  a  statutory 
amendment),  and 

(c)  the  development  of  a  plan  for 
ensuring  that  the  activities  of  the  agency 
or  unit  hilly  comply  with  this  order  (or, 
if  full  compliance  is  precluded  by 
statute,  that  such  activities  comply  with 
this  order  to  the  maximum  extent  not 
precluded  by  statute). 

The  results  of  this  review  shall  be 
submitted  in  a  report  to  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  no 
later  than  90  days  after  this  order  takes 
effect  for  that  agency  or  unit.  The  Office 
of  Management  and  Budget  shall  review 
such  reports  and,  after  consultation  with 
the  statistical  agencies  or  units  in 
question,  may  request  that  the 
Department  of  Justice  review  and 
provide  its  opinion  regarding  any 
statutes  identified  as  precluding  full 
compliance  with  this  order,  or  any  rules 
that  have  been  identified  as  being 
inconsistent  with  any  provisions  of  this 
order  and  as  being  compelled  by  statute. 

Section  6.  Statistical  agencies  or  units 
shall  implement  this  order  through 
issuance  of  appropriate  rules,  in  . 
accordance  with  applicable  procedures. 

i 


To  the  extent  mat  it  is  determined  that 
there  are  any  existing  rules  which  are 
inconsistent  with  any  provisions  of  this 
order  and  which  an  Executive  agency 
may  revise  to  be  consistent  (without 
statutory  amendment),  such  Executive 
agency  shall  promptly  undertake  to 
revise  such  rules,  in  accordance  with 
applicable  procedures,  so  that  they  are 
consistent.  OMB  and  affected  statistical 
agencies  or  units  shall  consider,  in 
accordance  with  the  legislative 
clearance  process  under  OMB  Circular 
A-19.  the  appropriateness  of  any 
statutory  amendments  that  would 
enable  full  compliance  with  this  order. 

Section  7.  The  disclosure  of 
information  to  a  statistical  agency  or 
unit  shall  in  no  way  alter  obligations 
under  statutes,  including  the  Freedom 
of  Information  Act  and  the  Privacy  Act, 
for  the  same  or  similar  information  that 
was  retained. 

Section  8.  This  order  is  intended  to 
supplement,  and  not  to  restrict  or 
diminish,  any  confidentiality 
protections  that  otherwise  apply  to 
statistical  information. 

Section  9.  The  Office  of  Information 
and  Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  wrill  provide 
appropriate  guidance  regarding  this 
order. 

Section  10.  This  order  is  effective  30 
days  after  final  publication  in  the 
Federal  Register. 

Appendix  A — Designated  Statistical 
Agencies  or  Units 

The  following  agencies  or  units  have 
been  determined  by  OMB  to  be 
"statistical  agencies  or  units"  for 
purposes  of  this  order  (this  list  may  be 
revised  from  time  to  time): 

Department  of  Agriculture — 
Economic  Research  Service 
National  Agricultural  Statistics 
Ser\'ice 

Department  of  Commerce — 
Bureau  of  the  Census 
Bureau  of  Economic  Analysis 

Department  of  Education — 


National  Center  for  Education 
Statistics 
Department  of  Energy — 
Energy  End  Use  and  Integrated 
Statistics  Division  of  the  Energy 
Information  Administration 
Department  of  Health  and  Human 
Services — 
National  Center  for  Health  Statistics 
Department  of  Justice — 

Bureau  of  Justice  Statistics 
Department  of  Labor — 

Bureau  of  Labor  Statistics 
Department  of  Transportation — 

Bureau  of  Transportation  Statistics 
Department  of  the  Treasury — 
Statistics  of  Income  Division  of  the 
Internal  Revenue  Service 
National  Science  Foundation — 
Division  of  Science  Resources  Studies 

Appendix  B — Confidentiality  Pledges 

Statistical  agencies  or  units  subject  to 
this  order  shall,  whenever  they  collect 
information  for  exclusively  statistical 
purposes  and  have  determined  that  they 
may  fully  comply  with  the  disclosure 
and  use  prohibitions  in  this  order, 
incorporate  the  following  or  equivalent 
language  into  confidentiality  pledges 
made  to  respondents: 

This  information  collection  complies  with 
the  Federal  Statistical  Confidentiality  Order. 
Therefore,  by  law,  your  resfwnses  may  be 
used  only  for  statistical  purposes  and  may 
not  be  disclosed,  or  used,  in  identifiable  form 
for  any  other  purpose. 

When  a  confidentiality  pledge  is 
made  by  a  statistical  agency  or  unit  for 
any  information  collection  that  does  not 
satisfy  the  disclosure  and  use  standards 
of  this  order  that  apply  to  information 
collected  for  exclusively  statistical 
purposes  (e.g.,  when  the  purposes  of  the 
collection  are  not  exclusively 
statistical),  such  pledge  may  not  include 
any  language  that  might  reasonably  be 
confused  with  the  language  specified 
above. 

[FR  Doc.  96-1525  Filed  1-26-96;  8:45  am] 
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Cup^ji3tv«  Report  on  Rescissions  and 

January  1. 1996. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Pubhc  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 


monui,  a  special  message  liad  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
January  1,  1996,  of  three  deferrals 
contained  in  one  special  message  for  FY 
1996.  This  message  was  transmitted  to 
Congress  on  October  19,  1995. 

Rescissions 

As  of  January  1, 1996,  no  rescission 
proposals  were  pending  before  the 
Congress. 

Deferrals  (Attachments  A  and  B) 

As  of  January  1,  1996,  §  113.2  million 
in  budget  authority  was  being  deferred 


from  obligation.  Attachment  B  shows 
the  status  of  each  deferral  reported 
diuing  FY  1996. 

Information  From  Special  Message 

The  special  message  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  is 
printed  in  the  Federal  Register  cited 
below: 

60  FR  55154,  Friday,  October  27,  1995 

Alice  M.  Rivlin, 

Director. 
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ATTACHMENT  A 

STATUS  OF  FY  199  5  DEfEKRALo 
(m  r. -Ilions  of  dollars) 


Deferrals  rrcpcsed  by  the  President .....i 

Routine  Executive  releases  through  January  1,  1996..,. 

(OME'Ace-cy  releases  of  $9.'^    r.illion,  partially 
oftse'^_  cy  cu-uiative  positive  adjustment  of 

$4  the: sand  .  ) 

Overturr.e d  by  the  Congress 

Currently  before  the  Congress • 


Budgetary 

Efisources 


122.8 
-9.6 


113.2 


UMI 


re 

11 

O    O 

—    ••   •• 

O  <   -B 

<  Q  ■= 

it 


(0 


-^ederal  Register  /  Vol.  61.  No.  19  /  Monday.  Janua--'    ^^    i^nr,   '  Notices 


S|5 


E-S? 


7 


Ok 


li 


I 


9 


» 


8 


O 


PI 

Q 


I 


5? 

c 

•a 

c 
o 


; 


ll 

cl  n) 

Si 
is 

o  -a 
c   c 

O     3 

O   LL 


lU 

g 

M 

U. 

O 

Z 
UJ 

Z 

K 
K 

< 
Q. 


O)  u 

V     IB 

•  c  E 

€3 


O 


at 


r>4 


I 


s 


s 


i  2^ 


GO 

z 

i 
a 

< 


U 

UJ 
(A 

_l 

U 

o 

(A 


4) 

c 
E 

« 


C 

o 


K 
lU 

Ik 

Ui 

o 

_J 
< 


(FR  Doc.  9&-1534  Filed  1-26-96;  8:45  am) 
BILUNG  C006  3110-01-C 


UMI 


Monday 
January  29,  1996 


Part  V 


The  President 


Presidential  Determination  No.  96-7  of 
December  2:^.  "995-  p'-esidential 

Certfficatio-  '"c  Suspe^-d  Sanctions 
Imposea  on  tne  ^eciefa,   -^epLiblic  of 
Yugoslavia  :SerDia  :ina  Montenegro) 

Presidential   Deie^n^i^ai'un  No.  96-8  of 
January  ^      99*>    Suspending  Restrictions 
on  u.S,  Reiat:ons  v^^tn  the  Palestine 


Liberati 


y^' 


zation 


Federal  Register 

Vol.  61,  No.  19 

Monday,  January  29,  1996 


Title  3— 

The  President 


28b7 
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I'rHsuif'ntia!  !)t  t»  rn     .ation  No.  96-7  of  December  27,  1995 

Presidential   (  »  rtifiration  To  Suspend  Sanctions  Imposed  on 
the  Federal   Kepuliiic  of  Yugoslavia  (Serbia  and  Montenegro) 


Memorandum   for  the  Secretary  of  State,  the  Secretary  of  the  Treasury 

fanril  the  Se(  rptarv  of  Transportation 

Pursuant  to  the  authority  vested  in  me  by  section  1511(e)(2)  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year  1994  (Public  Law  103-160)  (the 
"Act"),  I  hereby  determine  that  the  waiver  or  modification  of  the  sanctions 
on  Serbia  and  Montenegro  that  were  imposed  by  or  pursuant  to  the  directives 
described  in  section  1511(a)  (1-5)  and  (7-8)  of  the  Act,  in  conformity  with 
the  provisions  of  United  Nations  Security  Council  Resolutions  1021  and 
1022  of  November  22,  1995,  is  necessary  to  achieve  a  negotiated  settlement 
of  the  conflict  in  Bosnia-Herzegovina  that  is  acceptable  to  the  parties. 

Therefore,  I  hereby  direct  the  Secretary  of  the  Treasury  to  take  appropriate 
action  to  suspend  the  application  of  the  sanctions  imposed  on  Serbia  and 
Montenegro  pursuant  to  Executive  Order  No.  12808  of  May  30.  1992,  Execu- 
tive Order  No.  12810  of  June  5,  1992,  Executive  Order  No.  12831  of  January 
15,  1993,  and  Executive  Order  No.  12846  of  April  25,  1993,  effective  upon 
the  transmittal  of  this  determination  to  the  Congress.  The  property  and 
interests  in  property  previously  blocked  remain  blocked  until  provision  is 
made  to  address  claims  or  encumbrances,  including  the  claims  of  the  other 
successor  states  of  the  former  Yugoslavia. 

I  hereby  direct  the  Secretary  of  Transportation  to  take  appropriate  action 
to  suspend  the  application  of  the  sanctions  imposed  pursuant  to  Department 
of  Transportation  Order  92-5-38  of  May  20,  1992,  Department  of  Transpor- 
tation Order  92-6-27  of  June  12,  1992,  and  Special  Federal  Aviation  Regula- 
tion No.  66-2  of  May  31,  1995  (14  C.F.R.  Part  91,  60  Federal  Register 
28477),  effective  upon  the  transmittal  of  this  determination  to  the  Congress. 

I  hereby  authorize  the  Secretary  of  State  to  take  appropriate  action  to  suspend 
the  application  of  the  sanctions  imposed  pursuant  to  Department  of  State 
Public  Notice  1427  of  July  11,  1991,  at  the  appropriate  time  in  conformity 
with  the  provisions  of  United  Nations  Security  Council  Resolution  1021 
of  November  22,  1995. 

The  national  emergency  declared  in  Executive  Order  No.  12808  and  expanded 
in  Executive  Order  No.  12934  shall  continue  in  effect. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Fedtr.!!  Register. 
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IFR  Doc.  96-1823 
Filed  1-26-96.  9:35  am) 
Billing  code  4710-10-M 


MEMORANDUM  OF  JUSTIFICATION  FOR  PRESIDENTIAL  CERTIFICATION  REGARDING  THE 
MODIFICATION  OF  THE  APPLICATION  OF  U.S.  SANCTIONS  ON  SERBIA  AND 
MONTENEGRO 

The  Serbia  and  Montenegro  sanctions  program  is  a  key  element  of  the 
President's  policy  aimed  at  bringing  about  a  settlement  of  the  conflict  in 
the  former  Yugoslavia.  The  United  States  has  continued  to  strive  during 
the  past  three  years  to  ensure  strong  enforcement  of  the  sanctions  on  Serbia 
and  Montenegro.  This  has  maintained  the  effectiveness  of  the  sanctions 
program,  motivating  the  Serbian  leadership  to  come  to  the  negotiating  table. 

The  General  Framework  Agreement  for  Peace  in  Bosnia  and  Herzegovina, 
signed  in  Paris  on  December  14,  1995,  produced  agreement  among  the 
warring  parties  to  establish  a  single  state  of  Bosnia-Herzegovina  within  its 
pre-1992  borders.  Bosnia  will  be  governed  by  a  central  government  with 
constitutionally  enumerated  powers  over  internal  and  international  affairs 
and  will  contain  two  entities.  Along  with  resolution  of  many  thorny  territorial 
issues,  the  parties  agreed  to  regional  stabilization  measures  as  well  as  to 
protect  human  rights  and  fundamental  freedoms  and  to  hold  elections  within 
the  next  year. 

The  agreement  required  more  than  two  weeks  of  intensive  negotiations  in 
Dayton.  During  the  talks,  all  sides  were  forced  to  make  concessions  on 
a  range  of  deeply  held  issues.  The  likelihood  of  sanctions  suspension  was 
one  of  the  key  factors  contributing  to  Serbian  President  Slobodan  Milosevic's 
agreement  at  the  talks.  As  the  representative  of  Bosnian  Serb  interests  at 
Dayton,  Milosevic's  role  was  crucial  in  reaching  agreement.  Sanctions  relief 
was  clearly  anticipated  as  a  consequence  of  accord,  and  has  already  taken 
the  form  of  the  United  Nations  Security  Council  Resolutions  1021  and 
1022,  adopted  by  the  Council  on  November  22, 1995. 

Before  agreeing  to  sanctions  suspension,  we  insisted  on  a  credible  reimposi- 
tion  mechanism  to  ensure  no  backsliding  on  the  commitments  made  by 
the  Serbs.  If  the  IFOR  commander  or  High  Representative  determines  that 
the  FRY  or  the  Bosnian  Serbs  are  not  meeting  their  obligations  under  the 
Peace  Agreement,  economic  sanctions  may  again  go  into  effect  against  the 
Serbs.  Accordingly,  we  plan  to  leave  the  Sanctions  Assistance  Mission  infra- 
structure and  monitors  in  place. 


IFR  Doc.  96-1824 
Filed  1-26-96;  9:36  am) 
Billing  code  4710-10-M 


Presidential  Documents 


Presidential  Determination  No.  96-8  of  January  4,  1996 

Suspf  nimg  Restrictions  on  U.S.  Relations  With  the  Palestine 
1  iheratKHi  Organization 


N!'  rnnr.iniUim  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Middle  East  Peace  Facilitation 
Act  of  1994,  part  E  of  title  V,  Foreign  Relations  Authorization  Act,  Fiscal 
Years  1994  and  1995,  Public  Law  103-236,  as  amended,  ("the  Act"),  I 
hereby: 

(1)  certify  that  it  is  in  the  national  interest  to  suspend  application  of  the 
following  provisions  of  law  until  March  31,  1996: 

(A)  Section  307  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22 
U.S.C.  2227),  as  it  applies  with  respect  to  the  Palestine  Liberation  Organiza- 
tion or  entities  associated  with  it; 

(B)  Section  114  of  the  Department  of  State  Authorization  Act,  Fiscal  Years 
1984  and  1985  (22  U.S.C.  287e  note),  as  it  applies  with  respect  to  the 
Palestine  Liberation  Organization  or  entities  associated  with  it; 

(C)  Section  1003  of  the  Foreign  Relations  Authorization  Act.  Fiscal  Years 
1988  and  1989  (22  U.S.C.  2502);  and 

(D)  Section  37,  Bretton  Woods  Agreement  Act  (22  U.S.C.  286w),  as  it 
applies  to  the  granting  to  the  Palestine  Liberation  Organization  of  observer 
status  or  other  official  status  at  any  meeting  sponsored  by  or  associated 
with  the  International  Monetary  Fund. 

(2)  certify  that  the  Palestine  Liberation  Organization  continues  to  abide 
by  the  commitments  described  in  section  583(b)(4)  of  the  Act. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  Con- 
gress and  to  publish  it  in  the  Federal  Register. 
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282 1211.  1213.  1216.  1220, 

1223 

300 -. .2451 

372 2722 

Proposed  Rules: 

Ch.  1 2216 

52 1727.  1880,  2464.2751. 

2760 

55 2761 

61 2765 

70 2216.2465 

76 1442 

81 2760 


oo. 

86.. 

88.. 


140 

140 

140 

131 2766 

136 1730,2465 

148 2338 

152 1883 

180.... 1884 

239 2584 

258 2584 

261 2338 

268 2338 

271 2338 

300 2772 

41  CFR 

101-20 2121 

201-1 10 

201-2 10 

201-3 10 

201-^ 10 

201-6 10 

201-7 10 

201-17 10 

201-18 10 

201-20 10,2723 

201-21 10 

201-22 10 

201-24 10,2723 

201-39 10 


42  CFR 

412 

413 

1001 

1004 


.2725 
.2725 
.2122 
.1841 


43  CPP 


2137 


Ch.  II 

Public  Lane  Orders 

7179  2137 

7180 2138 

7181 2138 

P^oDosetf  RL-ies: 

2219 

45  CFR 

96 1492.2335 

Propose  Rules: 

301  2774 

302 2774 

303 2774 

304 2774 

306 2774 

307 2774 


46  CPR 
Cn.  I 


.864 


126 1035 

128 1035 

131 1035 

132 1035 

170 864 

171 864 

173 864 

174 1035 

175 1035 

308 : 1130 

47  CFR 

0 2727 

21 2452 

73 2453.2454 

94 2452 

95 1286 

Proposed  Rules: 

1 2465 

2 2465 

21 2465 

64 1 887.  2228 

68 1887 

73 1315,2469,2781 

76 1888.2781 

94 2465 

48  CFR 

Ch.  1 2626 

7 2627 

8 2630 

9 2631,2632 

11 2627 

15 2633,  2634,  2635 

19 2636,  2637,  2638 

22 2454 

28 2639 

31 2640 

37 2627 

44 .....2641 

51 2630 

52 2454,  2630,  2632,  2633, 

2637,  2638,  2639.  2641 

225 130 

252 130 

505 1150 

519 : 1150 

520 1150 

532 1150 

533 1150 

552 1150 

801 1526 

802 1526 

803 1526 

806 1526 

1213 391 

1215 273 

1237 391 

1252 273.391 


1253 273 

Proposed  Rules: 

31 234 

48  CFR 

Proposed  Rules: 

232 1889 

49  CFR 

Ch.X 1842 

382 1842 

385 1842 

391 1842 

393 1842 

397 1842 

541 1228 

571 1152,2004 

573 274 

576 274 

577 274 

Proposed  Rules: 

171 688 

195 342 

225 1892 

391 606 

533 2228 

553 145 

50  CFR 

15 „ 2084 

217 1846 

23 2454 

222 17 

227 17.  1846 

611 279 

625 291 .  292 

641 _ 17 

642 2728 

652 293 

663 279 

672 2457 

675 20 

676 1844 

Proposed  Rules: 

16 1893 

17 35 

20 2470 

100. 2463 

301 2782 

611 2787 

625 1893 

646 2481 

651 710 

655 2787 

663 1739 
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pcM  nOERS 

me  rjes  and  proposed  rules 
in  ttiis  list  were  editorially 
comptled  as  an  aid  to  Federal 
Register  users    Inclusion  or 
exclusion  from  this  list  has  no 
legal  significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Filtjert&hazelnuts  grown  in 
Oregon  and  Washington; 
published  1-29-96 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans: 
Electric  dtstnbution 
borrowers;  loan  contracts; 
policies  and  requirements; 
published  12-29-95 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution,  standards  of 
performarx^e  for  new 
stationary  sources: 
Municipal  waste  combustors; 
published  12-19-95 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Foreign  earners  or  affiliates; 
participation  in  U.S. 
marVet  in  intemational 
facillties-based  services; 
published  12-29-95 
Organization,  functions,  and 
authority  deiegatons: 
Workplace  Diversity  Office; 
putilished  1-29-96 
Radio  statior^:  tat)le  of 
assignments: 

West  Virginia;  published  12- 
20-95 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
District  of  Columbia 
Financial  Responsibility 
and  Management 
Auttxjnty  employees 
participation,  published  1- 
29-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Information  Resources 
Management  Regulation: 
Procurement  autfxjnty 
delegations;  requirements; 
published  1-29-96 
LABOR  DEPARTMENT 
Federal  transit  law  guidelines; 
interests  of  empkjyees 
affected;  protection: 


Eftectve  date  confirmation; 
furkjugh;  published  1-25- 
96 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Insurance  requirements- 
Federal  credit  unions  and 
federally  insured  State- 
chartered  credit  unions; 
regulations  and 
requirements 
consolidaton;  published 
11-28-96 

Federal  credit  unions  and 
federally  insured  State- 
chartered  credit  unions; 
regulations  arxi 
requirements 
cor«olidatk)n;  correction; 
published  12-12-95 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Privacy  Act;  implementation; 
published  12-29-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  published  1-23-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 

HejMJlamps;  dimensional 
and  specification 
information;  published 
11-2&-95 

TREASURY  DEPARTMENT 

Customs  Service 

Organization  and  functions; 
fieW  organization,  ports  of 
entry,  etc.: 

Consolidated  Port  of 
Philadelphia;  name 
change  to  Consolidated 
Port  of  Delaware  River 
and  Bay;  published  12-28- 
95 

Sioux  Falls,  SD;  port  of 
entry  designation; 
published  12-28-95 

Recordkeeping,  inspection, 
search,  arxi  seizure: 

Customs  Modernization  Act 
(MOD);  implementation- 
Seizure  of  merchandise, 
mandatory  and 
permissive;  published 
12-28-95 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Melons  grown  in  Texas; 
comments  due  by  2-5-96; 
published  1-4-96 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  arxj  purchase  programs: 
Foreign  markets  for 
agricultural  commodities; 
development  agreements; 
comments  due  by  2-9-96; 
published  1-10-96 

AGRICULTURE 
DEPARTMENT 
Food  and  Consumer  Service 

Food  distribution  program: 
Donation  of  foods  for  use  in 
U.S.,  territories,  arKi 
possessions,  and  areas 
urxler  jurisdk;tior>- 
Disaster  and  distress 

situations,  food 

assistarKe;  comments 

due  by  2-6-96; 

putillshed  12-8-95 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Pacifk:  Coast  grourxjfish; 

comments  due  by  2-5-96; 

published  1-4-96 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Federeil  Power  Act: 
Real-time  Information 

networks  and  standards  of 

conduct;  comments  due 

by  2-5-96;  published  12- 

21-95 
Practice  arxJ  procedure: 
Hydroelectnc  projects; 

relicensing  procedures; 

rulennaking  petition; 

comments  due  by  2-5-96; 

published  1-10-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricuttural  commodities: 
Maleic  hydrazide.  etc.; 

comments  due  by  2-5-96; 

putjiished  12-6-95 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  statk>ns,  tat>le  of 
assignments: 


Missouri;  comments  due  by 
2-5-96;  published  12-20- 
95 
Television  broadcasting: 

Cable  television  services; 
definitions  for  purposes  of 
cable  television  must-carry 
rules;  comments  due  by 
2-5-96;  published  1-24-96 

FEDERAL  RESERVE 
SYSTEM 

International  tiar^ing 
operatons  (Regulation  K): 
Foreign  banks  home  state 
selectran  under  Interstate 
Act;  comments  due  by  2- 
5-96;  published  12-28-95 
Truth  in  lerxling  (Regulation 
Z): 

ConsurT>er  credit;  finarx^e 
charges;  comments  due 
by  2-9-96;  published  12- 
21-95 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Additional  supplier 

standards;  comments  due 

by  2-9-96;  published  12- 

11-95 
Physician  fee  schedule 

(1996  CY);  payment 

policies  and  relative  value 

unit  adiustments; 

comments  due  by  2-6-96; 

published  12-8-95 
Skilled  nursing  facilities  arxi 

home  health  agencies; 

uniform  electronic  cost 

reporting  requirements; 

comments  due  by  2-5-96; 

published  12-5-95 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amerxjrrients 
Meeting;  comments  due 
by  2-5-96;  published 
12-13-95 

INTERIOR  DEPARTMENT 
National  Park  Service 

National  Park  System: 
Alaska;  protection  of  wildlife 
and  other  values  and 
purposes  on  all  navigable 
waters  within  park 
boundaries,  regardless  of 
ownership  of  submerged 
larxJs;  comments  due  by 
2-5-96;  published  12-5-95 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  arxl  health: 
Urxlerground  coal  mines— 


UMI 


Flame-resistant  conveyor 
belts;  requirements  for 
approval;  comments 
due  by  2-5-96; 
published  12-20-95 
LABOR  CEPan^MEN'T 
Pension  ar.c  vVeilare 
Benefits  Administration 
Employee  Retirement  Income 
Secunty  Act: 
Plan  assets;  participant 
contributions;  comments 
due  by  2-5-96;  published 
12-20-95 

LIBRARY  OF  CONG-tSS 

Copyright  Office,  Library  d' 

Congress 

Copyright  claims;  group 

registration  of  photographs; 

comments  due  by  2-9-96; 

published  1-26-96 

NATIONAL  LABOR 
RELATIONS  BOARD 

Requested  single  location 
bargaining  units  in 
representation  cases; 
appropriateness;  comments 
due  by  2-8-96;  published  1- 
22-96 

PERSONNEL  MANii.fMEN' 

OFFICE 

Employment: 
Federal  employment 
information;  agency 
funding;  comments  due  by 
2-7-96;  published  1-8-96 

SOaAL  SECURITY 

ADMINISTRATION 

Social  security  benefits: 
Elementary  or  secondary 
school  students,  full-time; 
revisions;  comments  due 
by  2-5-96;  published  12-7- 
95 
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Living  in  the  same 
household  (LISH)  and 
lump-sum  death  payment 
(LSDP)  rules;  revision; 
comments  due  by  2-5-96; 
published  12-6-95 
Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Income  exclusions; 
comments  due  by  2-5- 
96,  published  12-6-95 

'RANSPORTATION 
DEPARTMENT 

Coast  Guard 

".a..ga!ior,  aids: 
Lights  on  artificial  islarxJs 
and  fixed  structures  and 
other  facilities; 
conformance  to  lALA 
standards;  comments  due 
by  2-9-96;  published  1-10- 
96 

Regattas  and  manne  parades: 
Permit  application 
procedures;  comments 
due  by  2-9-96;  published 
i2-?6-95 

TRANSPORTATION 
DEPARTMENT 
-Military  personnel: 
Coast  Guard  Military 

Records  Correction  Board; 

final  decisions 

reconsideration;  comments 

due  by  2-9-96:  published 

-2-^  V95 

TRANSPORTATION 
DEPARTMENT 
Pederai  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
2-5-96;  published  12-5-95 


British  Aerospace; 
comments  due  by  2-7-96; 
published  1-3-96 
Jetstream;  comments  due 
by  2-9-96;  published  11- 
28-95 
Sensenich  Propeller 
Manufacturing  Co.,  Irx:.; 
comments  due  by  2-5-96; 
published  12-7-95 
TRiMSPQRTATION 
DE-i»'MENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Public  lands  highways 
funds;  elimination;  CFR 
part  removed;  comments 
due  by  2-5-96;  published 
12-6-95 
Motor'  carrier  safety  standards: 
Driver  qualifications- 
Vision  and  diatjetes; 
limited  exemptions; 
comments  due  by  2-7- 
96;  published  1-8-96 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
.  Safety  Administration 
Motor  vehicle  safety 
standards: 

Manufacturers'  obligations  to 
provide  notification  and 
remedy  without  charge  to 
owners  of  vehicles  or 
Items  not  complying  with 
safety  standards; 
comments  due  by  2-5-96; 
Dublished  1-4-96 
SiNSPORTATION 
rtCARTMENT 
"e5>earch  and  Special 
Programs  Administration 
Hazardous  materials: 


Hazardous  liqukj 
transportatiorv- 

Open  head  fiber  drum 
packaging;  extension  of 
authority  for  ship)ping; 
comnrients  due  by  2-5- 
96;  published  1-9-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

National  bJinks;  extension  of 
credit  to  insiders  and 
transactions  with  affiliates;    . 
comments  due  by  2-9-96; 
published  12-11-95 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Payments  urxler  Judgments 
arxl  Private  Relief  Acts; 
claims  procedures; 
comments  due  by  2-7-96; 
published  1-8-96 


LIST  OF  PUBLIC  LAWS 

Note:  No  putjiic  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws.  A  cumulative  list  of 
Public  Laws  for  the  First 
Session  of  the  104th 
Congress  will  be  putilished  in 
Part  I  of  the  Federal  Register 
on  February  1,  1996. 

Last  List  January  18,  1996 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  ttie  Government  Printing 

OffKe. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  m  the  latest  issue  of  tt>e  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  ts  S883.00 

domestic.  S220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  or  Master  Card)  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8.00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  ctiarge  orders 

to  (202)  512-2233. 

Tltto  Stock  Number  Pric*       Ravlskxi 


1,  2  (2  Reserved) (869-026-0000 1-4) $5.00        Jon.  1,  1995 

3  (1994  CompkJtion 
and  Ports  100  and 
101) 


(869-026-00002-6) 40.00 

4  (869-026-00003-4) 5.50 

5  Parts: 

1-699  (869-026-«)004-2) 23.00 

70O-1 199  _....  (869-(]26-00005-l) 20.00 

1200-{nd.  6  (6 

Resen/ed) (869-026-00006-9) 23.00 


21.00 
14.00 
21.00 
30.00 
25.00 
34.00 
16.00 


0-26  (869-026-00007-7)  .. 

27-45  (869-026-00008-5)  .. 

44-51  (869-026-00009-3)  .. 

52  (869-026-00010-7)  .. 

5i-209 „ (869-026-00011-5)  .. 

210-299 (869-026-00012-3)  .. 

300-399 (869-026-00013-1)  .. 

400-699 (869-026-00014-0)  21.00 


23.00 
32.00 
23.00 
15.00 
12.00 
32.00 
35.00 
16.00 
30.00 
40.00 
14.00 

23.00 


700-899 (869-026-00015-8)  .. 

900-999  ; (869-026-00016-6)  .. 

1000-1059  (869-026-00017-4)  .. 

1060-1119  (869-026-00018-2)  .. 

1120-1199  (869-026-00019-1)  .. 

1200-1499  (869-026-00020-4)  .. 

1500-1899  (869-026-00021-2)  .. 

1900-1939  (869-026-00022-1)  .. 

1940-1949  _ (869-026-00023-9)  .. 

1950-1999  (869-026-00024-7)  .. 

2000-£nd (869-026-00025-5)  .. 

8  (869-026-00026-3)  . 

9  Parts: 

1-199  (869-026-00027-1)  .. 

200-€nd  (869-026-00028-0)  .. 

10  Parts: 

0-50  (869-026-00029-8)  .. 

51-199 (869-026-00030-1)  .. 

200-399 „ (869-026-00031-0)  .. 

400-499 (869-026-00032-8)  .. 

500-£nd  (869-O26-O0033-6)  .. 

11  (869-026-00034-4) 14.00 

12  Parts: 

1-199  (869-026-00035-2) 12.00 

200-219 „ (869-026-00036-1) 16.00 

220-299 (869-026-00037-9) 28.W 

300-499 (869-026-00038-7) 23.00 

500-599 (869-026-00039-5) 19.00 

600-€nd  (869-026-00040-9) 35.00 

13  (869-026-00041-7) 32.00 


30.00 
23.00 

30.00 
23.00 
15.00 
21.00 
39.00 


995 
995 

995 
995 

995 

995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 

995 

995 
995 

995 
995 
993 
995 
995 

995 

995 
995 
995 
995 
995 
995 

Jon.  1.  1995 


'Jan.  1, 
Jan.  1, 

Jon.  1. 
Jon.  1, 

Jon.  1. 

Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 

Jon.  1, 

Jon.  1, 
Jon.  1, 

Jon.  1. 
Jon.  1. 
*Jon.  1, 
Jon.  1, 
Jon.  1, 

Jon.  1. 

Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 


Title 
14 


Stock  Number 


Prtce       Revision  Date 


Title 


1-59  (869-026-00042-5) 

60-139 (869-026-00043-3) 

140-199 (869-026-00044-1) 

200-1 199  (869-026-00045-0) 

1200-€nd (869-026-00046-9) 

15  Parts: 

0-299  (869-026-00047-6) 

300-799 (869-026-00048-4) 

800-End  (869-026-00049-2) 


33.00 
27.00 
13.00 
23.00 
16.00 

15.00 
26.00 
21.00 


16  Parts: 

0-149  (869-026-00050-6) 7.00 

150-999 (869-026-00051-4) 19.00 

1000-€nd (869-026-00052-2) 25.00 

17  Parts: 

1-199  (869-026-00054-9) 20.00 

200-239  ....„ „ (869-O26-00055-7) 24.00 

240-€nd  (869-026-00056-5) 30.00 

18  Parts: 

1-149  (869-026-00057-3)  .. 

150-279 (869-026-O005*-1)  .. 

280-399 (869-026-00059-0)  .. 

400-€nd (869-026-00060-3)  .. 

19  Parts: 

1-140  (869-026-00061-1)  .. 

141-199  (869-026-00062-0)  .. 

200-€nd  (869-026-00063-8)  .. 

20  Parts: 

1-399  (869-026-00064-6) 20.00 

400^99 (869-026-00065-4) 34.00 

500-End  (869-026-00066-2) 34.00 

21  Parts: 

1-99  (869-026-00067-1) 16.00 

100-169 (869-026-00068-9) 21.00 


16.00 
13.00 
13.00 
11.00 

25.00 
21.00 
12.00 


170-199 (869-02(ir00069-7) 

200-299 (869-026-00070-1) 

300-499  (869-026-00071-9) 

500-599  (869-026-00072-7) 

600-799 (869-026-00073-5) 

800-1299  (869-026-00074-3) 

1300-€nd (869-026-00075-1) 


22.00 
7.00 
39.00 
22.00 
9.50 
23.00 
13.00 


22  Parts: 

1-299  (869-026-00076-0) 33.00 

300-€nd  (869-026-00077-8) 24.00 


Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1. 
Jon.  1, 

Jon.  1, 
Jon.  1, 
Jon.  1, 

Jon.  1, 
Jon.  1. 
Jon.  1, 

Apt.  1, 
Apr.  1, 
Apt.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Ap(.  1, 
Apr.  1. 

Apr.  1. 
Apr.  1, 


23  (869-026-00078-6) 22.00        Apr.  1, 

24  Parts: 

0-199  (869-O26-0O079-4) 40.00 

200-219  (869-026-0008O-8)  19.00 

220499 (869-026-00081-6) 23.00 

500-699  (869-026-00082-4) 20.00 

700-899 (869-026-00083-2) 24.00 

900-1699  (869-026-00084-1) 24.00 

1700-€nd (869-026-00085-9) 17.00 


Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

25  (869-026-00086-7) 32.00        Apt.  1, 

26  Parts: 

§§1.0-1-1.60  (869-026-00087-5) 21.00  Apr.  1. 

§§  1.61-1.169 (869-026-00088-3) 34.00  Apr.  1. 

§§1.170-1.300 (869-O26rO0089-l) 24.00  Apr.  1, 

§§1.301-1.400 (869-026-0009O-5) 17.00  Apr.  1, 

§§1.401-1.440 (869-026-00091-3) 30.00  Apr.  1, 

§§1.441-1.500  (869-026-00092-1)  22.00  Apr.  1, 

§§1501-1.640 (869-026-00093-0) 21.00  Apr.  1, 

§§1.641-1.850 (869-026-00094-8) 25.00  Apr.  1, 

§§1.851-1.907  (869-026-00095-6) 26.00  Apr.  1, 

§§1.908-11000  (869-026-00096-4) 27.00  Apr.  1, 

§§1.1001-1.1400  (869-026-00097-2) 25.00  Apr.  1, 

§§1.1401-£nd  (869-026-00098-1) 33.00  Apr.  1, 

2-29  (869-026-00099-9) 25.00  Apr.  1, 

30-39  (869-026-00100-6) 18.00  Apr.  1, 

40h»9  (869-026-00101-4) 14.00  Apr.  1, 


995 
995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

995 
995 
995 
995 
995 
995 
995 
995 
995 

995 
995 

995 

995 
995 
995 
995 
995 
995 
995 

995 


995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 
995 


Stock  Number 


Price       Revision  Date 


50-299 (869-026-00102-2)  14.00 

300-499 (869-026-00103-1)  24.00 

500-599 ...(869-026-00104-9) 600 

60O-£nd  (869-026-00105-7) 8.00 

27  Parts: 

1-199  (869-026-00106-5) 37.00 

200-End  (869-026-00107-3) 13.00 

28  Parts:  

1-42  (869-026-00 lOfr-l)  .. 

43-end  (869-026-00109-0)  .. 


27.00 
22.00 

29  Parts: 

0-99  (869-026-00110-3) 21.00 

100499 (869-026-001 1 1-1)  9.50 

500-699 (869-026-001 12-0) 36.00 

900-1899  (869-026-00113-8) 17.00 

1900-1910  (§§1901.1  to 

1910.999)  (869-026-00114-6)  .. 

1910  (§§19101000  to 

end)  (869-026-00115-4)  .. 

1911-1925  <869-026-00 116-2)  .. 

1926  (869-026-00117-1)  .. 

1927-€nd (869-026-00118-9)  .. 

30  Parts: 

1-199  (869-026-00119-7)  .. 

200-699 (869-026-00 120-1)  .. 

70O-£nd  (869-026-00121-9)  .. 


22.00 
27.00 
35.00 
36.00 


25.00 
20.00 
30.00 

31  Parts: 

0-199  (869-026-00122-7)  15.00 

200-End  (869-026-00123-5) 25.00 

32  Parts: 

1-39,  Vol.  I ., 15.00 

1-39,  Vol.  II 19  00 

1-39,  Vol.  Ill 18.00 

1-190  (869-026-00124-3) 32  00 

191-399 (869-026-00125-1) 38.00 

400-629 (869-026-00126-0)  26.00 

630^99 (869-026-00127-8)  14.00 

700-799 (869-026-00128-6)  21.00 

800-End  (869-026-00129-4)  22.00 

33  Parts: 

1-124  (869-026-00130-8)  .. 

125-199 (869-026-00131-6)  .. 

200-End  (869-026-00132-4)  .. 


20.00 
27.00 
24.00 

34  Parts: 

1-299  (869-026-00133-2) 25.00 

300-399 (869-026-00134-1) 21.00 

400-End  (869-026-00135-9) 37.00 

35  (869-026-00136-7)  12.00 

36  Parts 

1-199  -. (869-026-00137-5) 15.00 

200-End  (869-026-00138-3) 37,00 


37  (869-026-00139-1) 

38  Parts: 

0-17  (869-026-00 140-5) 

18-£nd  (869-026-00141-3) 


20.00 

30.00 
30.00 


Apr.  1.  1995 

Apr.  1.  1995 

"Apr.  1.  1990 

Apr.  1.  1995 


Apr   1, 
«Apr.  1. 


1995 
1994 


July  1.  1995 
July  1,  1995 

July  1.  1995 
July  1.  1995 
July  1,  1995 
July  1,  1995 


33.00        July  1,  1995 


July  1. 

July  1, 

July  1. 

July  1, 


1995 
1995 
1995 
1995 


July  1.  1995 
July  1,  1995 
July  1,  1995 

July  1,  1995 
July  1,  1995 

2July  1,  1984 
2July  1,  1984 
2July  1.  1984 

July  1. 

July  1, 

July  1, 
5  July  1, 

July  1. 

July  1, 


1995 
1995 
1995 
1991 
1995 
1995 


July  1,  1995 
July  1,  1995 
July  1.  1995 

July  1,  1995 
July  1,  1995 
July  5,  1995 

July  1.  1995 


July  1 
July  1 

July  1,  1995 


1995 
1995 


July  1. 
July  1, 


1995 
1995 


39  (869-026-00142-1) 17.00        July  1,  1995 

40  Parts: 

1-51  (869-026-00143-0) 40.00 

52  (869-026-00144-8) 39.00 

53-59  (869-026-00 145-6)  11.00 

60  (869-026-00 146-4)  36.00 


61-71  (869-026-00147-2) 36.00 

72-85  (869-026-00148-1) 41.00 

86 (869-026-00149-9) 40.00 

87-149 (869-026-00 150-2) 41.00 

150-189 (869-026-00151-1) 25.00 

190-259 (869-026-00152-9) 17.00 

260-299 (869-026-00153-7) 40.00 

300-399 : (869-026-00154-5) 21.00 


July  1.  1995 
July  1.  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1,  1995 
July  1.  1995 


Title 


Stock  Number 


Vll. 


Price       Revision  Date 


400-424 (869-026-00155-3)  26.00 

425-699 (869-026-00156-1) 30.00 

700-789 (669-026-00157-0) 25.00 

790-End  (869-026-00158-6) 15.00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) :....  13.00 


14.00 

6.00 

4.50 

13.00 

9.50 


3-6 

7  

8  

9  

10-17 

18,  Vol.  I,  Ports  1-5  1300 

18,  Vol.  II,  Ports  6-19 1300 

18,  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-026-00159-6) 9.50 

101 (869-026-00160-0) 29.00 

102-200 (869-026-00161-8) 15.00 

201-End  (869-026-00162-6) 13.00 

42  Parts: 

1-399  (869-022-00160-4) 

•400-429  ,  (869-026-00164-2) 

430-End  (869-022-00162-1) 


24.00 
26.00 
36.00 

43  Parts: 

1-999 (869-026-00166-9)  23.00 

•1000-3999  (869-026-00167-7)  31.00 

4000-End (869-026-00168-5) 15.00 


44  (869-022-00166-3) 

45  Parts: 

1-199  (869-022-00170-7) 

200-499 (869-026-00171-5) 

500-1199  (869-026-00 172-3) 

•1200-End  (869-026-00173-1) 


27.00 

22.00 
14.00 
23.00 
26.00 


46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-022-00172-8) 16.00 

70-69  (869-022-00173-6)  8.50 

90-139 (869-022-00174-4)  15.00 

140-155 (869-026-00178-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200^99 ;....  (869-022-00178-7)  21.00 

500-End  (869-026-00162-1) 13.00 

47  Parts: 

0-19  (869-022-00180-9)  .. 

20-39  (869-026-00 184-7)  .. 

40-69  (869-022-00182-5)  .. 

•70-79  (869-026-00166-3)  .. 

80-End  (869-022-00184-1)  .. 


25.00 
21.00 
14.00 
24.00 
26.00 

48  Chapters: 

1  (Parts  1-51)  (869-022-00185-0) 36.00 

1  (Parts  52-99)  (869-022-00186-6) 23.00 

2  (Parts  201-251)  (869-022-00187-6) 16.00 

2  (Forts  252-299) (869-022-00188-4) 13.00 

3-6  (869-022-00189-2)  23.00 

7-14  (669-022-00 190-0) 30.00 

15-28  (869-022-00191-4) 32.00 

29-End  (869-022-00192-2) 17.00 

49  Parts: 

1-99  (869-026-00 196-1) 25.00 

100-177 (869-022-00 194-9) 30.00 

176-199 (869-022-00195-7) 21.00 

200-399 (869-022-00196-5) 30.00 

400-999 (869-022-00 197-3) 35.00 

lOqO-1 199  (869-026-00201-1) 18.00 

1200-End (869-026-00202-9) 15.00 

50  Parts: 

1-199  (869-022-00200-7)  .. 

•200-599  (869-026-00204-5)  .. 

600-End  (869-022-O02O2-3)  .. 


25.00 
22.00 
27.00 


July  1. 

July  1. 

July  1. 

July  1, 

^Jufy  1, 

JJuly  1, 

iJuly  1, 

^July  1. 

JJuty  1, 

3Ju»y  1, 

sjuly  1, 

3  July  1, 

iJuly  1, 

3July  1, 

3July  1, 

July  1, 

July  1, 

July  1. 

July  1. 

Oct.  1, 
Oct.  1, 
Oct.  1. 

Oct.  1. 
Oct.  1, 
Oct.  1. 

Oct.  1. 

Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 
'Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1. 
Oct.  1. 
Oct.  1. 

Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 


995~ 
995 
995 
995 

984 
9&4 
984 
984 
984 
984 
984 
984 
984 
984 
984 
995 
995 
995 
995 

994 
995 
994 

995 
995 
995 

994 

995 
995 
995 
995 

994 
994 
994 
994 
995 
993 
994 
994 
995 

994 
995 
994 
995 
994 

994 
994 
994 
994 
994 
994 
994 
994 

995 
994 
994 
994 
994 
995 
995 

994 
995 
994 


1996 
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1996 

1996 
1996 
1995 
1994 
1993 

'  Because  Titte  3  s  an  annual  compaction,  this  volume  and  an  pievwus  volumes 
should  be  reloned  as  a  peimanent  relefence  source 

'The  July  1  1985  edrtwn  ol  32  CFR  Parts  1-189  contans  a  rxjie  only  lor 
Ports  1-39  inclusive  For  the  (vJ  text  ol  the  Defense  Acqusilion  Begukrtionj 
t\  Pots  1-39,  consult  the  three  CFR  volumes  issued  os  d  July  1.  1984.  contain*ig 
those  ports. 

'the  July  1.  1985  e<4tion  ol  41  CFR  Chopters  1-100  conta»is  a  note  only 
la  Chapters  l  to  49  inclusive  For  the  lul  text  ol  procurement  regukJtwre 
{T  Chopters  1  to  49.  consiit  the  eleven  CFR  volumes  issued  os  ol  July  1, 
1984  contorang  those  chapters. 

*No  amendments  to  this  volurr>e  were  promulgated  during  the  period  Apr. 
1.  1990  to  Mor,  31.  1995.  The  CFR  volume  ssued  Apr*  1,  1990.  should  be 
reloned. 

»No  amendments  to  thB  volume  were  promulgoled  du*ig  the  period  July 
1,  1991  to  June  30,  1995.  The  CFR  volume  issued  July  1,  1991.  should  tse  retained. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  January 
1.  1993  to  December  31.  1994.  The  CFR  volume  issued  Jonuary  1.  1993.  should 
be  letored. 

'No  omendmenfs  to  this  volume  were  promulgated  durmg  the  period  October 
I,  1993.  to  September  30,  1994.  The  CFR  volume  Issued  October  1.  1993.  should 
be  retorted. 

•No  wnendmentj  to  th«  volume  were  promulgated  dumg  the  period  April 
1.  1994  to  MCTCh  31.  1995.  The  CFR  volume  issued  Aprd  1.  1994,  should  be 
reiovwd. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

[Two  Sewions] 
WHEN:  February  6,  1996  at  9:00  am  and 

February  21,  1996  at  9:00  am 
WHERE:  Office  of  the  Federal  Register  Conference 

Room.  800  North  Capitol  Street,  NW., 

Washington.  DC  (3  blocks  north  of  Union 

Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agricultural  M^Ke'  --g  Serv  ce 
RULES 

Livestock;  grading,  certification,  and  standards: 
Slaughter  cattle  and  carcass  beef,  2891-2898 

Agriculture  Deoarmer.'. 

See  Agricultural  Mar>.etmg  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Farm  Service  Agency 

See  Foreign  Agricultural  Service 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Animal  and  P  a'"-"  nea'tf  inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 
Chicory  plants,  etc.,  2995 

Assassination  Ppco'ds  Review  Board 
NOTICES 

Formal  determinations  on  records  release;  correction,  2996- 
2998 

Census  Bweau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2998-2999 

Coast  Guard 

NOTICES 

Oil  Spill  Removal  Organization  classification  guidelines; 
availability.  3071-3072 

Commerce  Deoa'-tmenf 

See  Census  B     •     ; 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  National  Oceanic  and  Atmospheric  Administration 


e  irr.piementation  of  Textile  Agreements 


Comrr  rtee  'c 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Costa  Rica.  3002-3003 

Fiji,  3003-3004 

Taiwan,  3004-3006 

Customs  Se'v  ce 

"^ULES 

North  Amencaji  Free  Trade  Agreement  (NAFTA): 

Duty  deferral  programs;  collection  and  waiver  or 
-     reduction  of  duty,  2908-2914 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3081-3086 
Electronic  nrnfp<;t  filing;  national  automation  test,  3086 

Defense  Department 

See  Navy  Department 

RULES 

Privacy  Act;  implementation,  2916-2917 


NOTICES 

Privacy  Act: 

Systems  of  records,  3006-3008 

Education  Department 

NOTICES 
Meetings: 
National  Assessment  Governing  Board,  3011-3012 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements.  3023 
Electricity  export  and  import  authorizations,  permits,  etc.: 

Western  Systems  Power  Pool,  3012 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Femald,  3012-3013 
Hanford  Site.  3013 
Monticello  Site,  3013-3014 
Privacy  Act: 
Systems  of  records,  3014-3017 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Goodman  Manufacturing  Co.,  3025-3026 
Thermo  Products  Inc.,  3023-3025 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Global  change  integrated  assessment  research  program, 
3026-3029 

Environmental  Protection  Agency 

RULES 

Air  quaUty  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Massachusetts.  2918-2926 
Pennsylvania,  2926-2931 
Virginia  et  al.,  2931-2938 
Air  quality  planning  purposes;  designation  of  areas: 

New  Jersey  et  al.,  2939-2941 
Clean  Air  Act: 
State  operating  permits  programs — 
Kansas,  2938-2939 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Atlantic  Ocean  offshore  Miami,  FL,  2941-2946 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Pennsylvania,  2982 
Virginia  et  al.,  2982-2983 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Massachusetts,  2981-2982 
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Air  quality  planning  purposes;  designation  of  areas; 

New  Jersey  et  al..  2983-2990 
Clean  Air  Act: 
State  operating  permits  programs — 
New  Jersey.  2990 
Hazardous  waste: 
Identification  and  listing — 
Military  munitions  rule;  explosives  emergencies; 
redefinition  of  on-site.  2990-2991 
>40T)CES 
vgency  information  collection  activities: 

Proposed  collection;  comment  request,  3029-3030 
Air  programs;  State  authority  delegations: 

Alabama.  3030-3031 
Clean  Air  Act: 
Risk  management  programs;  accidental  release  prevention 
requirements;  guidances  availability.  3031-3032 
Federal  regulatory  review: 
Reinvention  pilot  programs  (Project  XL);  community  pilot 
program,  3032 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
Abbott  Laboratories.  3032 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3088 

Ex^Kjrt  Administration  Bureau 

NOTICES 
Meetings: 
Regulations  and  Procedures  Technical  Advisory 
Committee,  2999-3000 

Farm  Service  Agency 

RULES 

Organization,  functions,  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business-Cooperative 
Service;  agency  name  changes,  2899 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas.  2902-2903 
Standard  instrument  approach  procedures.  2903-2908 
NOTICES 
Airport  noise  compatibility  program: 

Glendale  Municipal  Airport.  AZ.  3072-3073 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  3073 

RTCA,  Inc.,  3073-3074 
Passenger  facility  charges;  applications,  etc.: 

Pensacola,  FL.'et  al..  3074-3077 

Yakima  Air  Terminal,  WA.  3077-3078 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  3032- 
3033 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Chandeleur  Pipe  Line  Co.,  3017-3018 

CNG  Transmission  Corp..  3018 

Colorado  Interstate  Gas  Co.,  3018 

Columbia  Gas  Transmission  Corp..  3018-3019 


Iroquois  Gas  Transmission  System.  L.P.,  3019 

MP  Energy.  Inc..  3019 

NorAm  Gas  Transmission  Co.,  3019 

Northern  Natural  Gas  Co.,  3019-3020 

Pacific  Gas  Transmission  Co..  3020 

Panhandle  Eastern  Pipe  Line  Co..  3020 

Texas  Eastern  Transmission  Corp..  3020-3021 

Texas  Gas  Transmission  Corp..  3021-3022 

Transcontinental  Gas  Pipe  Line  Corp..  3021 

Williams  Natural  Gas  Co.,  3022 

Williston  Basin  Interstate  Pipeline  Co..  3022-3023 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Federal-aid  project  agreement;  contract  procedures,  2973— 
2981 

Federal  Maritime  Commission 

NOTICES 

Freight  forward  licenses: 
Low  Cost  Shipping,  Inc.,  3033-3035 

Federal  Reserve  System 

RULES 

International  banking  operations  (Regulation  K): 
U.S.  representative  offices;  estabUshment  by  certain 

foreign  banks  through  prior  notice  procedures,  2899- 
2902 
PROPOSED  RULES 

Truth  in  lending  (Regulation  Z): 
Consumer  protection;  adequacy  determination,  2968- 
2969 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  3035 
Federal  Reserve  bank  services: 
Fedwire  funds  transfer  service — 
Third-party  access  policy.  3035-3039 
Applications,  hearings,  determinations,  etc.: 
BancTenn  Corp.  et  al..  3039 
First  Bankshares  of  Las  Animan.  Inc..  3039-3040 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Black-footed  ferret;  survey  guidelines  for  oil  and  gas 
activities  in  Wyoming;  availability,  3050-3051 
Endangered  and  threatened  species  permit  applications, 
3051-3052 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Oxytetracycline  hydrochloride  soluble  powder,  2914- 
2915 
Food  additives: 
Sucrose  esterified  with  medium  and  long  chain  fatty 
acids  (olestra).  3118-3173 
PROPOSED  RULES 
Human  drugs: 
Prescription  drug  product  labeling;  public  patient 
education  workshop,  2971-2973 
.NOTICES 

Biological  product  licenses: 
Bio-Components,  hic.  3040-3042 


UMI 


Donor  screening  with  licensed  test  for  HIV-1  antigen: 
recommendations  memorandum;  availability.  3042- 
3043 
Food  for  human  consumption: 
Antimicrobial  drug  residues  in  food,  microbiological 
testing;  guideline  availability.  3043-3045 

Foreign  Agricu'tu-v  Ser^ce 

RULES 

Freedom  of  Information  Act;  implementation;  revision  and 
CFR  chapters  removed,  2898-2899 

.Foreign-T'-ade  Zcn--^s  Boa'd 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arkansas 
Cedar  Chemical  Corp.;  agricultural  and  specialty 
chemical  manufacturing  facility,  3000 
Florida 
Federal-Mogul  World  Trade.  Inc.;  vehicle  component 
warehouse/distribution  facility.  3000-3001 

Forest  Service 

NOTICES 

Meetings:  ' 

Eastern  Washington  Cascades  Provincial  Interagency 

Executive  Committee  Advisory  Committee,  2995- 

2996 
Southwest  Washington  Provincial  Advisory  Committee, 

2996 

I 
Geologica'  Survey 

NOTICES 
Meetings: 
Federal  Geographic  Data  Committee — 
Facilities  working  group.  3052 

Health  anc  riumar  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  3040 
Interest  rate  on  overdue  debts.  3040 

^^f'i^r'-  Resou'-ces  and  Services  Administration 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3045-3046 

'-ic^smq  ana  urtjaf"  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3046 
Federal  National  Mortgage  Association  (Fannie  Mae)  and 
Federal  Home  Loan  Mortgage  Corporation  (Fredjdie 
Mac): 
Secretary's  regulatory  authorities;  reporting  and 
recordkeeping  requirements,  3046-3047 
Ounce  of  Prevention  program: 
Youth  crime  and  violence  prevention  programs 
coordination  and  integration;  reporting  and 
recordkeeping  requirements,  3047 
Supportive  housing  programs: 
Elderly  and  persons  with  disabilities  programs;  impact  of 
rescissions.  3047-3048 


Imrr.granor   ,~,c  Naturalization  Service 

NOTICES 

Asylum  and  asylum-related  applications;  special  filing 
instructions  for  ABC  class  members 
Salvadorans  under  deferred  enforced  departure:  work 
authorization  extension.  3053-3054 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Flathead  Indian  Reservation,  MT;  forest  management 
plan;  meetings,  3048-3049 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affairs  Bureau 

Ste  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

Justice  uepanment 

See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3054-3055 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  3055 
Meetings: 
Excellence  in  State  and  Local  Government  through  Labor- 
Management  Cooperation  Task  Force.  3056 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee,  3056 

Lan:  Ms   jgement  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Cortez  Pipeline  Gold  Deposit  plan  of  operation.  NV.  3049 
Meetings: 

Mojave-Southem  Great  Basin  Resource  Advisory  Council. 
3049-3050 

Utah  Resource  Advisory  Council,  3050 

Maritinie  Aoministration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Chestnut  Shipping  Co.  et  al..  3078 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act.  3088 
M  nera  s  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alaska  OCS— 
Lease  sales.  3052-3053 

Natona    -eronautics  and  Space  Administration 

NOTICES 

Advisory  committees;  annual  reports;  availability,  3057 
Meetings: 
Aerospace  Safety  Advisory  Panel,  3057 
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Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
3M  Co..  3057-3058 
Laser  Technology  Inc.,  3058 
UE  Systems  Inc.,  3058 
VISTA  Automation  Systems.  Inc.,  3058 

National  Highway  Traffic  Safety  Administration 

RULES 

Consumer  information: 
Vehicle  stopping  distance  information  requirement: 
rescission.  2946-2947 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Tires;  visual  indication  to  indicate  when  tread  depth  has 
reached  3/32  inch;  petition  denied,  2991-2992 
NOTICES 

Highway  safety  programs;  hreath  alcohol  testing  devices: 
Model  specifications  and  conforming  products  list,  3078- 
3081 

National  Institutes  of  Healtti 

NOTICES 
Meetings: 
National  Institute  of  Environmental  Heahh  Sciences, 
3046 

Sj'ional  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 
Environmental  Data  Service: 

Ocean  thermal  energy  conversion  licensing  program, 
2969-2971 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries — 
Catch  sharing  plan.  2992-2994 
NOTICES 
Meetings: 

Pacific  Fisher>'  Management  Council.  3001 

South  Atlantic  Fishery  Management  Council,  3001 
Permits: 

Marine  mammals,  3001-3002 

N  itional  Park  Service 

RULES 

Criminal  Fine  Improvement  Act;  penahy  provisions,  2917- 

2918 
NOTICES 
Concession  contract  negotiations: 

Voyageurs  National  Park,  MN;  historic  resort  hotel  and 

\    villas  operations,  3053 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  3088 

.Sjyy  Department 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Naval  Research  Laboratory,  Orlando,  FL,  3008 
Naval  Reserve  Center,  Sheboygan,  WI,  3009 
Point  Molate  Fuel  Department,  Richmond,  CA,  3009- 
3010 
Environmental  statements;  availability,  etc.: 
Naval  Base  Philadelphia,  PA;  disposal  and  reuse,  3010 
Naval  Surface  Warfare  Center,  ID;  general  development, 
3010-3011 


Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Fee  sc:hedules  revision;  100%  fee  recovery  (1996  FY), 

2948-2968 
NOTICES 
Environmental  statements;  availability,  etc.: 

Atlas  Corp.,  3058-3059 
Generic  letters: 

Valve  mispositioning  in  pressurized-water  reactors,  3059 
Meetings;  Sunshine  Act,  3088 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Long  Island  Power  Authority;  Shoreham  Nuclear  Power 
Station;  closure.  3059-3060 
Petitions;  Director's  decisions: 
Toledo  Edison  Co..  3060 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  safety  and  health  standards: 

Powered  industrial  truck  operator  training.  3094-3115 
Occupational  safety  and  health  standards,  etc.: 

Powered  industrial  truck  operator  training.  3092-3094 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Maritime  Advisory  Committee,  3056-3057 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  3088-3089 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Rural  Business-Cooperative  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business-Cooperative 
Service;  agency  name  changes,  2899 

Rural  Housing  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business-Cooperative 
Service;  agency  name  changes,  2899 

Rural  Utilities  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Rural  Housing  Service  and  Rural  Business-Cooperative 
Service;  agency  name  changes,  2899 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3060 
Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Depository  Trust  Co.,  3060-3063 
Applications,  hearings,  determinations,  etc.: 

Banque  Paribas  (Deutschland)  OHG  et  al..  3063-3065 

IDEX  Fund  et  al.,  3065-3067 

Van  Kampen  American  Capital  Global  Managed  Assets 
Fund  et  al..  3067-3069 

Walnut  Properties  L.P.  et  al.,  3069-3071 
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Suite  DeparT-'ient 

RULES 

Tort  claims  and  certain  property  damage  claims, 

administrative  settlement;  CFR  part  removed,  2915 

PROPOSED  RULES 

Longshore  work  by  U.S.  nationals;  foreign  prohibitions, 
2973 

Surface  T-.j-sDCf-ia'iO-  Boa^c 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  3081 

Textile  Agreen-'onts  inpiementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreementq 

Transportation  Deoartmen; 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  3071 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  3071 
Hearings,  etc. — 
Canadian  and  Mexican  specialty  air  service  operators, 
3071 

Treasury  Df-p3rtrr>,i"t 
See  Customs  Service 

Veterans  -",<  's  OeDdi^^ef^; 

NOTICES 

Agency  iriformation  collection  activities: 
Proposed  collection;  comment  request,  3087 


Separate  Parts  In  This  tssue 

Part  II 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  3092-3115 


Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  3118-3173 


Rea.:^^  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


New  Feature  in  the  Reader  Aids! 

Beginning  with  the  issue  of  December  4,  1995,  a  new  Usting 
wrill  appear  each  day  in  the  Reader  Aids  section  of  the 
Federal  Register  called  "Reminders".  The  Reminders  will 
have  two  sections:  "Rules  Going  Into  Effect  Today"  and 
"Comments  Due  Next  Week".  Rules  Going  Into  Effect 
Today  will  remind  readers  about  Rules  documents 
published  in  the  past  which  go  into  effect  "today". 
Comments  Due  Next  Week  will  remind  readers  about 
impending  closing  dates  for  comments  on  Proposed  Rules 
dociunents  published  in  past  issues.  Only  those  documents 
published  in  the  ^ules  and  Proposed  Rules  sections  of  the 
Federal  Register  will  be  eligible  for  inclusion  in  the 
Reminders. 

The  Reminders  feature  is  intended  as  a  reader  aid  only. 
Neither  inclusion  nor  exclusion  in  the  listing  has  any  legal 
significance. 

The  Office  of  the  Federal  Register  has  been  compiling  data 
for  the  Reminders  since  the  issue  of  November  1,  1995.  No 
documents  published  prior  to  November  1,  1995  will  be 
listed  in  Reminders. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  ttvs  month  can  be  found  in  ttie 
Reader  Aids  sectnn  at  ttie  end  of  ttus  issue. 
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Federal  Kegi&ter 
Vol.  61.  No.  20 
Tuesday,  January  30,  1996 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMt' 


'GR<CUL"^LRE 


Agricultural  Marketing  Service 

7  CFR  Parts  53  and  54 
[No.  LS-94-009] 

Standards  for  Grares  r!  Siiijghter 
Cattle  and  Standa  s  '  ■  Grades  o* 
Carcass  Beef 

agency:  Agricultural  Marketing  Service 
(AMS),  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
official  U.S.  standards  for  grades  of 
carcass  beef 'and  the  related  standards 
for  grades  of  slaughter  cattle.  The 
changes  eliminate  "B"  maturity 
(approximately  30-42  months  of  age) 
carcasses  with  small  or  slight  marbling 
degrees  from  the  Choice  and  Select 
grades  and  include  them  in  the 
Standard  grade.  This  action  is  being 
taken  because  carcasses  with  these 
characteristics  have  been  shown  to  be 
both  quite  variable  and  often 
unacceptable  in  palatability,  which 
contributes  significantly  to  inconsistent 
palatability  of  Choice  and  Select  grade 
beef.  The  standards  for  grades  of 
slaughter  cattle,  which  are  based  on  the 
beef  carcass  grades,  are  revised  to 
parallel  the  changes  in  the  beef  carcass 
grade  standards.  This  change  should 
serve  to  strengthen  the  competitive 
position  of  beef  products  through 
increased  quality  and  consistency,  and 
thus  be  in  the  best  interests  of  the  beef 
industry.  Also,  it  should  provide  the 
consumer  with  an  improved  product 
through  greater  consistency  and 
predictability  in  the  eating  quality  of 
Choice  and  Select  grade  beef.  The 
changes  should  provide  the  industry 
with  long-term  benefits  because  pricing 
systems  will  be  improved,  quality 
inconsistencies  will  be  reduced, 
demand  for  beef  will  be  improved,  and 
the  market  share  beef  commands  should 


increase.  These  revisions  are  the  same 
as  those  proposed  in  the  January  19, 
1995,  Federal  Register  (60  FR  3982). 
EFFECTIVE  date:  fuly  1,  1996. 
FOR  Ftfi^nER  INFORMATION  CONTACT: 
Herbert  C.  Abraham,  Chief,  Livestock 
and  Meat  Standardization  Branch, 
Livestock  and  Seed  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
202/720-4486. 

SL'OPLEMENTARY  INFORMATION: 

Lxt  LHLivc  Order  12866 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

KtytiUitory  Flexibility  Act 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility 
Act,  F.L.  96-345  (5  U.S.C.  601).  The  use 
of  the  beef  carcass  and  slaughter  cattle 
grade  standards  is  voluntary,  and  they 
are  applied  equally  to  all  size  entities 
covered  by  these  regulations.  Further, 
this  action  does  not  impose  any  new 
requirements  or  costs,  it  only  modifies 
the  grade  requirements  to  reflect 
modem  production  practices.  All 
entities  can  make  needed  management 
changes  in  response  to  market  signals. 
The  action  is  expected  to  benefit  the 
industry  by  improving  consumer 
satisfaction  with  beef  products,  and 
there  should  be  a  positive  impact  on 
overall  industry  returns. 

B.u  k'4ri)und 

l-ederal  beef  grading  is  a  voluntary  fee 
for  service  program,  provided  under  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  etseq.).  A 
primary  purpose  of  the  grades  is  to 


divide  the  population  of  cattle  and  beef 
into  uniform  groups  (of  similar  quality, 
yield,  value,  etc.),  in  order  to  facilitate 
marketing.  Grades  provide  a  simple, 
effective  means  of  describing  a  product 
that  is  easily  understood  by  both  buyers 
and  sellers.  By  identifying  separate  and 
distinct  segments  of  a  commodity, 
grades  enable  buyers  to  obtain  that 
particular  portion  of  the  entire  range  of 
a  commodity  which  meets  their 
individual  needs.  At  the  same  time, 
grades  are  important  in  transmitting 
information  to  cattle  producers  so  that 
more  informed  production  decisions 
can  be  made.  For  example,  the  market 
preference  for  a  particular  grade  of  beef 
can  be  communicated  to  cattle 
producers  so  they  can  adjust  their 
production  accordingly. 

When  beef  is  voluntarily  graded,  the 
official  grade  consists  of  a  quality  grade 
and/or  a  yield  grade.  The  quality  grades 
are  intended  to  identify  differences  in 
the  palatability  (eating  satisfaction)  of 
cooked  beef  primarily  through  the 
combined  characteristics  of  marbling 
and  maturity.  The  principal  official 
USDA  quality  grades  for  young 
(maturity  groups  A  and  B)  cattle  and 
carcasses  are  Prime,  Choice,  Select,  and 
Standard. 

In  developing  the  grades,  the 
Department  has  followed  the 
philosophy  that,  to  be  effective,  beef 
grades  should  sort  the  supply  of  beef 
carcasses  into  homogeneous  groups 
having  a  sufficiently  narrow  range  of 
grade-determining  factors  so  that 
carcasses  within  a  given  grade  are 
essentially  interchangeable.  Another 
major  objective  is  to  provide  as  uniform 
and  consistent  product  as  possible 
within  a  given  grade. 

National  Cattlemen 's  Association 
Petition 

In  June  1994,  the  National  Cattlemen's 
Association  (NCA)  petitioned  USDA  to 
modify  the  beef  quality  grade  standards 
by  removing  B-maturity  carcasses  with 
small  and  slight  marbling  scores  from 
the  Choice  and  Select  grades  and 
include  such  carcasses  in  the  Standard 
grade.  This  action  was  recommended  by 
a  NCA  Carcass  Quality  Task  Force 
which  worked  for  approximately  1  Vz 
years  to  develop  specific 
recommendations  for  the  beef  industry 
to  win  the  "war  on  fat,"  while 
enhancing  beef  quality  and  consistency. 
The  task  force  had  broad  representation 
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trom  the  cattle  production  and  teedtiij^ 
sectors,  as  well  as  packers,  purveyors, 
and  retailers.  Several  actions  were 
recommended,  but  only  this  particular 
recommendation  related  directly  to  the 
beef  grade  standards. 

The  NCA  petition  stated  the  modem 
beef  animal  today  is  typically  marketed 
at  12  to  15  months  of  age  when  fed  as 
calves  and  18  to  24  months  of  age  when 
fed  as  yearlings.  These  modem  animals 
are  the  result  of  progressive  breeders 
and  feeders  who  produce  faster  growing, 
more  efficient  cattle.  If  these  animals 
receive  proper  care  and  nutrition,  they 
should  have  no  difficuUy  producing 
carcasses  in  the  A-maturity  group. 
Carcasses  of  B-maturity  are  typically 
from  cattle  which  are  30  to  42  months 
of  age  when  marketed. 

Research  conducted  for  the 
Department  by  Texas  A&M  University 
(Smith  et  al.  1984,  Joumal  of  Food 
Quality),  using  trained  taste  panels, 
indicates  ihat  nearly  50  percent  of  the 
loin  steaks  from  B-maturity  carcasses 
with  slight  marbling,  and  over  30 
percent  of  the  loin  steaks  from  B- 
maturity  carcasses  with  small  marbling, 
are  less  than  satisfactory.  These  B- 
maturity  carcasses  significantly 
contribute  to  the  variability  of 
palatability  within  the  Select  and 
Choice  grades  and  they  do  not 
epitomize  the  "modem  beef  carcass." 
Permitting  B-maturity  carcasses  with  a 
small  and  slight  degree  of  marbling  to  be 
graded  Choice  and  Select  when  they 
have  been  proven  to  be  considerably 
more  variable  in  palatability  than  A- 
maturity  carcasses  with  slight  and  small 
marbling  provides  no  incentives  for  the 
beef  industry  to  decrease  production 
and  marketing  of  cattle  which  do  not 
conform  to  consumer  demand  for 
quality  and  consistency. 

Although  these  cattle  make  up  only  a 
small  percentage  of  the  U.S.  fed  beef 
supply,  their  variability  in  palatability 
can  significantly  affect  overall  consumer 
satisfaction  with  beef.  According  to  a 
national  beef  quality  audit  conducted  in 
1991,  B-maturity  carcasses  with  slight 
and  small  marbling  made  up  about  4.8 
percent  of  the  fed-beef  supply.  The  beef 
industry  processes  approximately  26 
million  fed  beef  carcasses  annually.  The 
estimated  4.8  percent  of  fed-beef 
affected  by  the  proposed  grade  change 
would  represent  approximately  1.3 
million  carcasses.  It  is  estimated  that  42 
percent  of  these  carcasses  would  have 
less  than  desirable  palatability.  This 
means  over  500,000  carcasses  with  less 
than  desirable  palatability  could  be 
removed  from  the  Choice  and  Select 
grades,  which  should  have  a  very 
positive  effect  on  consumer  satisfaction 
with  beef.  The  NCA  believes  producers 


can  diid  will  reajjuiui  quickly  to  thu 
market  signals  that  these  "older"  cattle 
should  be  marketed  at  an  age  at  which 
they  can  produce  A-maturity  carcasses 
and  thus  produce  beef  that  is  more 
acceptable  to  consumers.  Such  a  shift  in 
management  could  effectively  eliminate 
most  B-maturity  carcasses  from  the  beef 
supply  without  negatively  affecting 
overall  economic  returns  to  the 
industry. 

The  proposed  change  was  seen  as 
having  a  positive  effect  on  the  marketing 
of  Select  grade  beef.  It  would  not  only 
make  the  palatability  more  consistent, 
but  it  would  also  make  the  nutritional 
profile  more  consistent  by  removing 
from  the  Select  grade,  B-maturity 
carcasses  which  have  higher  amounts  of 
fat  due  to  the  higher  marbling  level 
(small  in  B-maturity  compared  to  slight 
in  A-maturity)  required  for  these 
carcasses  to  qualify  for  Select.  This 
makes  the  Select  grade  more  uniform  in 
both  fat  content  and  consistency  of 
palatability  and  enhance  its  acceptance 
by  consumers  who  desire  leaner  beef. 
Since  the  U.S.  Good  name  was  changed 
to  U.S.  Select  in  1987  (52  FR  35679),  the 
percentage  of  Select  graded  beef  has 
steadily  increased,  and  in  FY  93,  33.6 
percent  of  graded  steer  and  heifer  beef 
was  Select. 

The  NCA  recommendation  stated  it 
was  submitted  to  aid  the  beef  industry 
in  producing  a  higher  quality,  more 
consistent  beef  product  under  the 
Choice  and  Select  grades.  Eliminating  B- 
maturity  carcasses  will  allow  market 
forces  to  further  discourage  the 
production  of  cattle  which  do  not 
conform  to  consumers  desire  for  tender, 
tasty  beef  products.  The  modem  beef 
animal  raised  using  modern  breeding 
and  feeding  technology  should  have  no 
trouble  producing  a  carcass  of  A- 
maturity.  The  small  proposed 
modification  to  the  standards  will 
strengthen  consumer  confidence  in 
using  grades  to  identify  quality  and 
consistency  when  purchasing  beef. 

Proposed  Standards 

The  Department  carefully  evaluated 
the  recommendation  and  concurred  that 
the  suggested  changes  should  improve 
consumer  satisfaction  with  the  Choice 
and  Select  grades  and  thus  strengthen 
the  competitive  position  of  beef  in  the 
marketplace  while  aiding  the  beef 
industry  in  its  objective  of  providing 
more  palatable,  consistent  beef  to 
consumers. 

Therefore,  it  was  proposed  that  the 
beef  carcass  standards  be  revised  to 
eliminate  B-maturity  (approximately 
30—42  months  of  age)  carcasses  with 
small  or  slight  marbling  degrees  from 


me  Choice  and  Select  grades  and  reuuce 
their  grade  to  Standard. 

It  was  also  proposed  that  the 
standards  for  grades  of  slaughter  cattle, 
which  are  based  on  the  beef  carcass 
grade  standards,  be  revised  to  reflect  the 
changes  proposed  for  the  beef  carcass 
grade  standards.  Grades  of  slaughter 
cattle  are  intended  to  be  directly  related 
to  the  grades  of  the  carcasses  they 
produce. 

Comments 

A  90-day  comment  period,  which 
closed  on  April  19,  1995,  was  provided 
for  submission  of  comments.  The 
official  number  of  comments  submitted 
prior  to  the  close  of  the  comment  period 
was  403.  In  addition,  approximately  65 
comments  were  received  which  were 
submitted  after  the  close  of  the 
comment  period.  These  65  comments 
expressed  essentially  the  same  views  as 
the  40S  comments  submitted  in  a  timely 
manner.  All  submitted  comments  are 
part  of  the  public  record  on  the 
proposed  change  and  are  available  for 
public  review.  The  comments  were 
divided  into  several  groups  (sectors) 
representing  segments  of  the  production 
and  consumption  chain  with  similar 
interests.  The  comments  were  also 
classified  as  being  submitted  by  an 
individual  or  an  organization.  The 
distribution  of  comments  by  these 
categories  is  shown  in  Table  1. 

The  percentage  support/opposition 
for  the  proposed  change  by  source  and 
classification  (i.e.,  individual  or 
organization)  is  shown  in  Table  2.  Over 
70  percent  of  the  comments  from  both 
individuals  and  organizations  supported 
the  proposed  change.  The  proposed 
change  was  strongly  supported  by  the 
purveyor  and  processor,  retail  and 
restaurant,  consumer,  government,  and 
academia  sectors.  Of  the  comments  from 
these  sectors,  only  two  individual 
comments  were  opposed  to  the 
proposed  changes.  The  strongest 
opposition  to  the  proposed  changes  was 
from  the  cattle  feeding,  cattle  marketing, 
and  the  packer  sectors.  All  comments 
from  packers,  all  but  one  comment  from 
the  cattle  marketing  sector,  and  a 
majority  of  cattle  feeders  were  opposed 
to  the  proposed  changes.  While  the 
majority  of  cattle  feeding  and  marketing 
sector  comments  were  opposed,  if  they 
are  combined  with  the  comments  from 
the  cattle  production  sector,  a  large 
majority  of  comments  from  both 
organizations  (71.4%)  and  individuals 
(63.0%)  representing  cattle  interests 
(production,  feeding,  and  marketing) 
supported  the  proposed  change. 


Table  1— Distribution  of  Comments 


Source 

Organi- 
zations ' 

Individ- 
uals 2 

Total 

Cattle  produc- 
tion   

Cattle  Feeding 

Cattle  Market- 
ing   

Packer 

Purveyor  and 
processor 

27 
4 

3 
2 

2 

171 
96 

8 
4 

17 

198 
100 

11 
6 

19 

Table  1— Distribution  of 
Comments— Continued 


Table  1— Distribution  of 
Comments— Continued 


Source 

Organi- 
zations ' 

Individ- 
uals 2 

Total 

Retail  and  Res- 
taurant   

Consumer  

Government  .... 

Academia  

Other 

1 
0 
0 
0 
-0 

6 
34 

5 
15 

8 

7 
34 

5 
15 

8 

Source 

Organi- 
zations' 

Individ- 
uals 2 

Total 

Total  

39 

364 

403 

'  Includes  comments  of  state,  regional,  and 
national  organizations. 

2  Includes  comments  of  indivkJuals,  com- 
ments with  multiple  signers,  and  (businesses. 


Table  2.— Comments  in  Favor  of  or  Opposed  To  Adoption  of  USDA  Proposed  Changes. ^ 


Source 


Cattle  Production: 

Individuals  2 

Organizations 

Cattle  Feeding: 

Indivkluals^ 

Organizations 

Cattle  Marketing: 

Individuals  

Organizations 

Packer: 

Individuals  

Organizations 

Purveyor  and  Processor: 

Individuals 

Organizations 

Retail  and  Restaurant: 

Individuals  

Organizations 

Consumer: 

Individuals  2 

Organizations 

Government: 

Individuals 

Organizations 

Academia: 

Individuals* 

Organizations 

Other: 

Individuals  

Organizations 


Favor 


Number 


Total 

irnJivkJuals  

Organizations 


131 
25 

40 
0 

1 
0 

0 
0 

16 
2 

6 
1 

32 
0 

5 
0 

14 
0 

7 
0 


Percent 


280 

252 

28 


77.1 
92.6 

42.1 
0 

12.5 
0 

0 
0 

94.1 
100.0 

100.0 
100.0 

97.0 


100.0 
100.0 
100.0 


Oppose 


Numt)er 


70.2 
70.0 
71.2 


39 
2 

55 
4 

7 
3 

4 
2 

1 
0 

0 
0 

1 

0 

0 
0 

0 
0 

0 
0 


Percent 


119 

108 

11 


22.9 
7.4 

57.9 
100.0 

87.5 
100.0 

100.0 
100.0 

5.9 

0 

0 
0 

3.0 


0 
0 
0 


Total 


29.8 
30.0 
28.2 


170 
27 

95 

4 

8 
3 

4 
2 

17 
2 

6 
1 

33 
0 

5 
0 

14 
0 

7 
0 


399 

360 

39 


'  Includes  all  written  comments  except  4  which  were  nonresponsive  or  noncommittal  regarding  the  proposed  changes. 
2  One  comment  from  this  source  was  nonresponsive  or  noncommittal  regarding  the  proposed  changes. 


Comments  in  favor  of  the  change 
strongly  supported  the  removal  of  B- 
maturity  carcasses  with  .small  and  slight 
marbling  from  the  Choice  and  Select 
grades.  The  proposed  change  was  seen 
by  many  commenters  as  an  opportunity 
to  improve  the  overall  quality  of  beef 
fiwm  these  grades  by  removing  a  group 
of  carcasses  which  only  comprise  a 
small  percentage  of  the  fed-beef  supply, 
but  contribute  significantly  to  beef  with 
less  than  desirable  eating  satisfaction  for 
consumers.  These  commenters 
indicated  that  removal  of  a  group  of 
carcasses  of  which  up  to  approximately 


50  percent  may  produce  an  inconsistent, 
variable  product  which  provides 
consumers  with  a  less  than  desirable 
eating  experience  was  a  first  step  toward 
restoring  consumer  confidence  and 
market  share  which  has  been  eroding 
over  the  last  several  years.  These 
comments  expressed  the  view  that  any 
group  of  carcasses  with  this  degree  of 
variability  should  not  be  allowed  in  the 
Choice  and  Select  grades  if  the  industry 
is  serious  in  its  desire  to  be  consumer 
driven. 

Many  supporters  of  the  proposed 
change,  including  several  from  the 


academic  sector,  stated  the  scientific 
evidence  strongly  supports  the  proposed 
changes.  These  comments  supported  the 
conclusions  of  the  NCA  task  force 
which  concluded  the  scientific  evidence 
supported  the  proposed  changes.  These 
studies  indicated  variability  and 
inconsistency  of  palatability  of  beef 
with  small  and  slight  marbling  in  B- 
maturity  was  much  greater  than 
comparable  levels  of  marbling  in  A- 
maturity,  even  though  some  data  did  not 
indicate  significant  differences  in 
overall  palatability.  The  high  degree  of 
inconsistency  was  cited  by  many 
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Lurnmems  iruin  me  Latuf  prMuuLnon 
and  feeding  sectors  as  a  situation  which 
must  be  corrected.  Consumption  sectors 
(consumer,  purveyor  and  processor, 
retail  and  restaurant)  were  also  very 
concerned  over  product  which  failed  to 
meet  consumer  desires.  Supporters  of 
the  proposed  changes  postulated  that 
few  successful  businesses  would  choose 
to  do  nothing  if  they  found  a  product 
line  with  up  to  50  percent  customer 
dissatisfaction. 

Many  comments  from  cattle  sectors 
and  academia  expressed  the  belief  that 
a  large  majority  of  B-maturity  carcasses 
are  the  result  of  management  decisions 
that  can  be  modified  by  the  industry. 
Further,  these  comments  stated  that  by 
sending  a  strong  market  signal  that  these 
caltle  will  not  be  included  in  the  Choice 
and  Select  grades,  management 
decisions  can  be  made  that  will 
eliminate  a  large  number  of  them  from 
the  fed-beef  supply.  Many  supporters  as 
well  as  opponents  of  the  proposed 
changes  indicated  many  B-maturity 
carcasses  are  from  older  "Mexican 
feeders"  or  first  or  second-calf  heifers. 
Supporters  strongly  believed  these 
management  practices  could  be 
modified  and  were  against  allowing 
these  types  of  cattle  to  be  included  in 
the  same  grades  as  properly  managed, 
A-maturity  cattle.  Several  cattle 
producers  and/or  feeders  indicated  they 
had  taken  advantage  of  the  system  that 
allowed  these  types  of  cattle  to  be 
included  in  the  Choice  and  Select 
grades,  but  feel  it  is  now  time  to  take  a 
positive  step  with  long-term  benefits  in 
mind  to  improve  the  quality  and 
consistency  of  beef. 

Comments  from  cattle  feeders, 
producers,  and  marketers  which 
opposed  the  changes  often  stated  the 
belief  that  there  would  be  a  significant 
negative  economic  impact.  Estimates  of 
over  $100  million  annually  in  lost 
revenue  were  predicted  by  some  of 
these  commenters.  Similarly,  comments 
from  the  packer  sector  indicated  a 
projected  reductions  of  $20  million  to 
$78  million  in  revenue  annually.  These 
estimates  were  generally  based  solely  on 
projected  losses  in  value  due  to 
decreasing  the  grade  of  the  affected  B- 
maturity  carcasses  from  Choice  and 
Select  to  Standard.  Some  feeders  and 
producers  were  concerned  that  the 
changes  would  simply  be  used  by 
packers  as  an  opportunity  to  further 
discount  cattle,  who  would  then  pass 
the  beef  through  the  system  as  "no-roll" 
product  that  would  not  be  discounted 
appropriately,  thus  providing  an 
economic  windfall  for  packers.  These 
commenters  also  believed  the  beef 
targeted  by  the  change  would  not  be 
eliminated  from  the  beef  supply,  but 


.V  Mil  Id  simply  be  marketed  in  a  different 
manner. 

Several  of  the  comments  opposed  to 
the  changes  expressed  the  concern  that 
the  changes  "unfairly  penalized"  the 
approximately  50  percent  of  the  affected 
B-maturity  carcasses  which  are 
considered  to  produce  "desirable" 
product.  As  discussed  previously, 
supporters  of  the  proposal  believed  any 
dissatisfaction  levekjf  this  magnitude 
was  extremely  detrimental  to  consumer 
acceptance  of  beef.  Several  of  the 
comments  from  cattle  producers  and 
feeders  also  expressed  concern  that  the 
proposed  changes  would  unfairly 
penalize  operations  that  grazed  older 
yearling  cattle  or  fed  "older  Mexican" 
cattle  or  1st  or  2nd-calf  heifers.  These 
comments  suggested  that  these  cattle 
would  be  severely  discounted  in  the 
market  and  would  severely  affeci  their 
production  and  marketing. 

Some  comments  from  the  packing  and 
cattle  feeding  sectors  questioned  the 
interpretation  of  the  research  considered 
in  developing  the  proposal  which 
indicated  higher  variability  in 
palatability  of  B-maturity  carcasses.  A 
few  of  these  comments  indicated  some 
studies  showed  beef  of  B-maturity  to  be 
similar  to  A-maturity  beef  in  overall 
palatability.  Two  studies  (National 
Consumer  Retail  Beef  Study-1986  and 
Beef  Customer  Satisfaction-1994)  were 
cited  by  a  few  commenters  as  showing 
consumers  do  not  regard  fed-beef  as 
having  palatability  problems. 

Evaluation  of  Comments 

Supporters  of  the  changes  indicated 
the  approximately  50  percent  of  B- 
maturity  carcasses  with  less  than 
desirable  palatability  have  a  significant 
negative  impact  on  consumer 
satisfaction  with  beef.  Many  opponents 
of  the  changQS  did  not  disagree  with  the 
evidence  of  palatability  problems  in  up 
to  50  percent  of  B-malurity  carcasses. 
However,  these  commenters  believed 
the  remaining  50  percent  of  B-maturity 
carcasses  would  be  "unfairly 
discounted"  under  the  propo.sal.  Even 
though  it  would  be  preferable  to  not 
'  exclude  the  approximately  50  percent  of 
carcasses  in  B-maturity  which  have 
desirable  eating  satisfaction  from  the 
Choice  and  Select  grades,  no  method  for 
distinguishing  these  carcasses  from 
those  with  undesirable  eating 
satisfaction  is  currently  available. 
Although  these  B-maturity  carcasses 
with  less  than  desirable  palatability 
represent  a  relatively  small  portion  of 
the  fed-beef  supply,  AMS  recognizes 
that  the  negative  impact  they  can  have 
on  consumer  satisfaction  with  Choice 
and  Select  beef  supports  their  exclusion 
from  these  grades.  AMS  also  has 


carefully  reevaluated  the  supporting 
scientific  evidence  which  compares  the 
palatability  of  A  and  B-maturity  beef 
and  concludes  there  is  strong  evidence 
of  greater  variability  of  eating  quality  in 
B-maturity  beef  than  in  A-maturity  beef. 
While  some  opponents  of  the  proposed 
changes  questioned  some  of  the 
evidence,  most  of  the  comments 
(including  several  from  opponents  of 
the  changes)  supported  the  evidence. 
The  two  studies  (National  Consumer 
Retail  Beef  Study-1986  and  Beef 
Customer  Satisfaction-1994)  cited  by 
some  opponents  as  evidence  that  the 
changes  should  not  be  made  evaluated 
only  A-maturity  carcasses,  B-maturity 
carcasses  were  not  included  in  these 
studies.  In  addition  to  the  scientific 
evidence,  the  very  strong  support  for  the 
proposed  changes  from  the 
consumption  sectors  (purveyor, 
processor,  retail,  restaurant,  and 
consumer)  indicates  that  consumers 
desire  a  more  consistent,  less  variable 
eating  experience  from  beef  products. 
The  need  for  improved  consumer 
satisfaction  is  evident,  and  this  action 
should  provide  the  industry  with  an 
opportunity  to  eliminate  a  source  of  beef 
from  the  Choice  and  Select  grades  that 
has  been  shown  to  be  much  more 
variable  in  palatability  than  A-maturity 
beef. 

Commenters  who  both  supported  and 
opposed  the  proposed  changes 
indicated  several  management  practices 
which  contribute  to  the  production  of  B- 
maturity  carcasses.  These  include 
feeding  of  "older  Mexican"  cattle  and 
1st  and  2nd-calf  heifers.  While  these 
types  of  cattle  are  not  the  only  source 
of  B-maturity  carcasses,  they  potentially 
are  a  significant  source.  AMS  believes 
these  comments  support  the  ability  of 
the  industry  to  identify  many  sources  of 
B-maturity  carcasses  and  either  alter 
management  practices  to  prevent  their 
production  as  fed-beef  or  to 
merchandize  them  according  to  their 
value  in  the  marketing  system.  Beef 
produced  from  such  management 
systems  cannot  be  properly  marketed 
with  beef  produced  from  young,  fed- 
cattle  under  30  months  of  age  because 
of  the  variability  they  introduce  into  the 
Choice  and  Select  grades. 

A  few  comments  from  "stocker" 
operators  were  concerned  the  changes 
would  cause  their  cattle  which  are 
grazed  up  until  about  20  months  of  age 
and  leave  the  feed  lot  at  about  23-24 
months  to  be  discounted  because  they 
would  produce  B-maturity  carcasses. 
There  is  no  evidence  to  indicate  these 
cattle  when  properly  managed  and 
marketed  would  not  produce  A-maturity 
carcasses  (approximately  30  months  of 
age). 
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Supporters  of  the  grade  change 
generally  indicated  a  belief  that  the 
proposed  changes  would  have  a 
beneficial  long-term  impact  on  the 
industry,  but  provided  no  monetary 
figures.  Much  of  the  opposition  to  the 
proposed  changes  was  due  to  potential 
negative  economic  impact.  Some 
opponents  of  the  changes  provided 
estimates  of  negative  economic  impact 
on  the  industry  from  $20  million  to  over 
$100  million  annually.  Because  of  the 
wide  variation  in  the  type  and 
magnitude  of  the  predicted  impacts 
expressed  by  commenters,  AMS 
concluded  an  independent  economic 
study  would  better  enable  AMS  to  most 
effectively  evaluate  the  proposed 
changes.  AMS  contracted  with  Dr. 
Wayne  Purcell,  Director,  Research 
Institute  on  Livestock  Pricing,  Virginia 
Tech  University,  to  conduct  an 
independent  economic  analysis.  Dr. 
Purcell  is  widely  accepted  by  the 
industry  as  an  authority  on  livestock 
marketing.  His  analysis  has  been  made 
part  of  the  public  record  on  the 
proposed  changes. 

Tne  economic  impact  study  found  if 
management  strategies  are  not  changed 
and  the  same  number  of  B-maturity 
carcasses  continue  to  be  produced,  a 
short-run  negative  impact  on  the 
industry  of  -$21  million  could  be 
projected.  These  immediate  costs  come 
from  the  reduced  prices  of  B-maturity 
carcasses  that  are  in  the  pipeline  and 
from  the  price  depressing  influence  of 
an  increase  in  ungraded  and  processing 
beef  as  these  carcasses  are  marketed. 
However,  if  management  strategies  are 
improved  to  eliminate  even  25  percent 
of  these  B-maturity  carcasses,  a  positive 
impact  of  $86  million  would  occur,  and 
if  50  percent  are  eliminated  due  to 
management,  a  positive  impact  of  $194 
million  would  occur  over  an  adjustment 
period  of  about  18  months.  If  credit  is 
given  to  longer  term  benefits  coming 
from  improved  demand  as  some  of  the 
quality  inconsistency  is  eliminated,  the 
benefits  to  the  industry  could  easily 
exceed  $1.0  billion  across  the  next  10 
years.  This  study  concluded  the  benefits 
to  the  whole  industry  far  outweigh 
short-run  adjustments.  Longer  term,  it 
concluded  the  entire  industry  would 
benefit  because  of  improved  pricing 
systems,  reduction  of  quality 
inconsistencies,  improved  demand  for 
beef,  and  a  larger  market  share  for  beef. 
AMS  concludes  that  the  industry  can 
utilize  improved  management  strategies 
to  eliminate  a  portion  of  B-maturity 
carcasses  from  the  fed-beef  supply.  AMS 
also  concludes  the  economic  impact" 
study  provides  the  most  reliable 
indication  of  potential  economic 
impacts  frojn  the  changes.  The  projected  _ 


negative  impacts  provided  by  some 
commenters  generally  only  accoimted 
for  the  decrease  in  value  of  the  B- 
maturity  carcasses  which  would  not 
grade  Choice  or  Select  after  the  grade 
change.  The  commentors  did  not 
account  for  price-related  benefits, 
improved  consumer  demand,  or  changes 
in  the  supply/demand  price  relationship 
for  Choice  and  Select  beef  after  removal 
of  B-maturity  carcasses.  Many 
comments  indicated  producers  and 
feeders  have  the  ability  to  identify  and 
manage  differently  cattle  types  which 
contribute  significantly  to  production  of 
B-maturity  carcasses.  What  percentage 
of  B-maturity  carcasses  will  be 
eliminated  and  over  what  time  period  is 
difficult  to  predict.  However,  based  on 
the  comments  and  other  information,  it 
is  reasonable  to  assume  that  improved 
management  strategies  will  enable  the 
industry  to  achieve  a  25  percent 
reduction  in  the  niunber  of  B-maturity 
carcasses  in  the  first  or  second  year  of 
the  change,  if  an  adjustment  period  is 
provided  prior  to  implementation  of  the 
change.  A  25  percent  reduction  would 
enable  the  industry  to  realize  the  net 
benefits  projected  by  the  economic 
study  of  $86  million  over  the  eighteen 
months  following  implementation  of  the 
change  by  removing  an  identifiable 
source  of  inconsistent  quality  from  the 
Choice  and  Select  grades  and  the  fed- 
beef  supply. 

In  consideration  of  the  public 
comments  submitted  in  response  to  the 
proposed  rule  of  January  19,  1995  (60 
PR  3982-3986),  and  all  other  available 
information,  USDA  adopts  the  proposed 
rule  to  revise  the  official  U.S.  standards 
for  grades  of  carcass  beef  and  the  related 
standards  for  grades  of  slaughter  cattle 
by  eliminating  "B"  maturity 
(approximately  30-42  months  of  age) 
carcasses  with  small  or  slight  marbling 
degrees  from  the  Choice  and  Select 
grades  and  including  them  in  the 
Standard  grade.  However,  in  order  to  ~ 
allow  the  industry  time  to  adjust  its 
production  and  marketing  practices  and 
to  market  beef  currently  in  the  pipeline, 
implementation  will  be  delayed  until 
July  1,  1996. 

List  of  Subjects 

7  CFR  Part  53 

Cattle.  Hogs,  Livestock.  Sheep. 

7  CFR  Part  54 

Food  grades  and  standards,  Food 
labeling.  Meat  and  meat  products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  53  and  7  CFR  Part 
54  are  amended  as  follows: 


PART  53— LIVESTOCK  (GRADING, 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  citation  for  Parts  53 
and  54  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  In  §  53.203,  paragraph  (b)  (3)  is 
revised  to  read  as  follows: 

§  53.203    Application  of  standards  for 
grades  of  slaughter  cattle. 

»        •         «         *        * 

(b)*  *  * 

(3)  The  approximate  maximum  age 
limitation  for  the  Prime,  Choice,  and 
Standard  grades  of  steers,  heifers,  and 
cows  is  42  months.  The  maximum  age 
limitation  for  the  Select  grade  for  steers, 
heifers,  and  cows  is  approximately  30 
months.  The  Commercial  grade  for 
steers,  heifers,  and  cows  includes  only 
cattle  over  approximately  42  months. 
There  are  no  age  limitations  for  the 
Utihty,  Cutter,  and  Canner  grades  of 
steers,  heifers,  and  cows.  The  maximum 
age  limitation  for  all  grades  of  bullocks 
is  approximately  24  months.' 
***** 

3.  hi  §  53.204,  paragraph  (c)  (1)  is 
revised  to  read  as  follows: 

§  53.204    Specifications  for  official  U.S. 
standards  for  grades  of  slaughter  steers, 
heifers,  and  cows  (quality). 

***** 

(c)  Select.  (1)  The  Select  grade  is 
limited  to  steers,  heifers,  and  cows  with 
a  maximum  age  limitation  of 
approximately  30  months.  Slaughter 
cattle  possessing  the  minimum 
qualifications  for  Select  have  a  thin  fat 
covering  which  is  largely  restricted  to 
the  back  and  loin.  The  brisket,  flanks, 
twist,  and  cod  or  udder  are  slightly  full 
and  the  muscling  is  slightly  firm. 


PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 
STANDARDS) 

4.  Section  54.104  is  revised  by 
removing  the  word  "Select"  in 
paragraph  (n),  revising  the  third  and 
fifth  sentences  in  paragraph  (o)  and 
revising  Figure  1  in  paragraph  (o)  to 
read  as  follows: 

§54.104    Application  of  standards  for 
grades  of  carcass  beef. 


'  Maximum  maturity  limits  for  buUocIc  carcasses 
are  the  same  as  those  described  in  the  beef  carcass 
grade  standards  for  steers,  heifers,  and  cows  at 
about  30  months  of  age.  However,  bullocks  develop 
carcass  indicators  of  maturity  at  younger 
chronological  ages  than  steers.  Therefore,  the 
approximate  age  at  which  bulloclLS  develop  carcass 
indicators  of  maximum  maturity  is  shown  herein  as 
24  months  rather  than  30  months. 
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(oj  *    '    '  I'he  Iriii.c.  L^ii^iLtj,  5«;.ect. 
and  Standard  grades  are  restricted  to 
beef  from  young  cattle;  the  Commercial 
grade  is  restricted  to  beef  from  cattle  too 
mature  for  Prime,  Choice,  and  Standard; 
and  the  UtiUty,  Cutter,  and  Canner 

61 

grades  may  include  beef  from  animals  of 
all  ages.  •   •   •  Except  for  the  youngest 
maturity  group  and  the  Choice  grade  in 
the  second  maturity  group,  within  any 
specified  grade,  the  requirements  for 
marbling  increase  progressively  with 
evidences  of  advancing  maturity.  *   •   • 
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5.  Section  54.106  is  amended  by 
revising  the  third  sentence  in  paragraph 
(b)  (3).  revising  paragraphs  (c)  (1)  and  (c) 
(2)  and  removing  paragraph  (c)  (3)  as 
follows: 

§S4.106    Specifications  for  offlctal  Unttad 
States  standards  for  grades  of  carcass  bsef 
(quaiity-steef,  h«)f*r,  cow). 

•  •  *  *  • 

(3)  *  •  •  In  carcasses  throughout  the 
range  of  maturity  included  in  this 
group,  a  minimum  modest  amount  of 
marbling  is  required  (see  Figxue  1)  and 
the  ribeye  muscle  is  slightly  firm. 

(c)  Select  (1)  For  carcasses  throughout 
the  range  of  maturity  permitted  in  the 
Select  grade,  the  minimum  degree  of 
marbling  required  is  a  minimum  sUght 
amount  (see  Figure  1)  and  the  ribeye 
may  be  moderately  soft. 

(2)  Carcasses  in  the  maturity  group 
permitted  range  from  the  youngest  that 
are  eligible  for  the  beef  class  to  those  at 
the  juncture  of  the  two  youngest 
maturity  groups,  which  have  slightly 
red  and  slightly  soft  chine  bones  and 
cartilages  on  the  ends  of  the  thoracic 
vertebrae  that  have  some  evidence  of 
ossification.  In  addition,  the  sacral 
vertebrae  are  completely  fused  and  the 
cartilages  on  the  ends  of  the  lumbar 
vertebrae  are  nearly  completely  ossified. 
The  rib  bones  are  slightly  wide  and 
slightly  flat  and  the  ribeye  muscle  is 
slightly  light  red  in  color  and  is  fine  in 
texture. 
•        •        •        •        * 

Dated:  January  25,  1996. 
Kanneth  C.  CU3rton, 

Acting  Adwinistmtor. 

IFR  Doc.  96-1816  Filed  1-26-96;  11:27  ami 
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Foreign  Agricultural  Service 

7  CFR  Parts  1520,  2101,  2200,  and  2507 

Availability  of  Information  to  the  Public 
and  Removal  of  CFR  Chapters 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises 
regulations  governing  the  availability  of 
information  to  the  public  by  the  Foreign 
Agricultiu^l  Service  (FAS)  to  reflect 
reorganizations  of  the  Department  of 
Agriculture  since  these  regulations  were 
first  published,  The  Foreign  Economic 
Development  Service  has  been 
eliminated  and  both  the  Office  of 
International  Cooperation  and 
Development  and  the  Office  of  the 
General  Sales  Manager  are  part  of  FAS 
and  will  not  have  separate  Freedom  of 


liilormation  Act  respon:>ibiiiliej>. 
Therefore,  this  regulatien  also  removes 
7  CFR  parts  2101,  2200.  and  2507  and 
their  resj)ective  CFR  chapters,  relating 
to  the  availability  of  information  by 
these  offices.  The  regulation  also  makes 
other  internal  management  changes  to 
the  regulations. 

EFFECTIVE  DATE:  January  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Harris.  (202)  690-1851. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  the  reorganization  of  the  E)epartment 
of  Agriculture  under  PubUc  Law  103- 
354,  the  Secretary  of  Agriculture 
reassigned  departmental  functions 
relating  to  foreign  agricultural  programs 
to  the  Under  Secretary  of  Agriculture  for 
Farm  and  Foreign  Agricultural  Services. 
See  59  FR  66517,  December  27,  1994. 
The  Under  Secretary  delegated  certain 
of  those  functions  to  the  Administrator 
of  the  Foreign  Agricultural  Service.  See 
60  FR  56433.  November  8,  1995.  In  this 
document,  the  Foreign  Agricultural 
Service  is  amending  regulations 
governing  the  availability  of  information 
to  the  public  to  reflect  the 
reorganization  of  these  functions. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12778  and  12866.  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354,  and,  thus,  is  exempt  from  the 
provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Parts  1520, 
2101.  2200  and  2507 

Freedom  of  information. 

Accordingly,  and  under  the  authority 
of  5  U.S.C.  552,  Title  A  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

CHAPTER  XV 

PART  1520— [AMENDED] 

1.  The  authority  citation  for  part  1520 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  Section  1520.3  is  revised  to  read  as 
follows: 

§  1 520.3    Public  Inspection  and  copying. 

5  U.S.C.  552(a)(2)  requires  that  certain 
materials  be  made  available  for  public 
inspection  and  copying.  Members  of  the 
public  may  request  access  to  such 
materials  through  the  Information 


Division,  FAS,  Room  5074,  South 
Building,  Department  of  Agriculture, 
14th  Street  and  Independence  Avenue. 
SW.,  Washington,  DC  20250-1004.  The 
office  will  be  open  from  8:30  a.m.  to  5 
p.m.  Monday  through  Friday,  except 
legal  holidays. 

3.  Section  1520.4  is  revised  to  read  as 
follows: 

§1520.4    Indexes. 

5  U.S.C.  552(a)(2)  required  that  each 
agency  publish  or  otherwise  make 
available  a  current  index  of  all  materials 
required  to  be  made  available  for  public 
inspection  and  copying.  Copies  of  the 
FAS  Index  may  be  obtained  free  of 
charge  by  telephoning  (202)  720-7115 
or  writing  to  the  Freedom  of  Information 
Officer,  Information  Division.  FAS,  Ag 
Box  1004,  Department  of  Agriculture, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250-1004. 

4.  Section  1520.5  is  revised  to  read  as 
follows: 

§1520.5    Request  for  records. 

(a)  Requests  for  records  under  5 
U.S.C.  552(a)(3)  shall  be  made  in 
accordance  with  7  CFR  1.3(a)  and 
addressed  to  the  Freedom  of 
Information  Officer,  Information 
Division,  Foreign  Agricultural  Service, 
Ag  Box  1004,  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC  20250-1004. 

(b)  Processing  of  a  request  for 
information  can  be  faciUtated  if  "FOLA 
REQUEST"  is  placed  in  capital  letters 
on  the  front  of  the  envelope  and  at  the 
top  of  the  letter.  Additional  information 
may  be  obtained  by  telephoning  the 
FAS  Information  Division  on  (202)  720- 
7115. 

5.  In  section  1520.6,  paragraph  (a)  is 
amended  by  removing  "20250"  and 
adding,  in  its  place,  "20250-1001",  and 
paragraph  (b)  is  amended  by  adding  at 
the  end  thereof  a  new  sentence  to  read 
as  follows: 

§1520.6    Appeals. 

*         *         *         •         • 

(b)  *  ■  •  Additional  information  may 
be  obtained  by  telephoning  the  FAS 
Information  Division  on  (202)  720-7115. 

CHAPTERS  XXI,  XXH.  XXV— (REMOVEDl 

PARTS  2101,  2200,  AND  2507— 
[REIMOVED] 

6.  Parts  2101.  2200  and  2507  are 
removed  and  chapters  XXI,  XXII,  and 
XXV  are  vacated. 


UMI 


Signed  at  Washington,  UCun  DecmnLxir  1, 
1995. 

August  Schumacher,  Jr., 
Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  96-330  Filed  1-29-96;  8:45  am] 
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Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Chapter  XVIII 

Agency  Name  Change 

AGENCIES:  Rural  Housing  Service,  Rural 

Business-Cooperative  Service,  Rural 

Utilities  Service,  and  Farm  Service 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  to  change  the  names  of  the 
Rural  Housing  and  Community 
Development  Service  to  the  Rural 
Housing  Service  and  the  Rural  Business 
and  Cooperative  Development  Service 
to  the  Rural  Business-Cooperative 
Service  as  a  result  of  the  Department  of 
Agriculture  reorganization. 
EFFECTIVE  DATE:  January  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Gartman,  Regulations  and 
Paperwork  Management  Division,  Rural 
Economic  and  Community 
Development,  room  6348-S. 
Washington.  DC  20250,  telephone  202- 
720-9745. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  Agriculture 
announced  that  the  agency  previously 
referred  to  as  the  Rural  Housing  and 
Community  Development  Service 
(RHCDS)  is  to  be  named  the  Rural 
Housing  Service  (RHS),  and  the  agency 
previously  referred  to  as  the  Rural 
Business  and  Cooperative  Development 
Service  (RBCDS)  is  to  be  named  the 
Rural  Business-Cooperative  Service 
(RBS).  On  December  26.  1995,  USDA 
published  in  the  Federal  Register  (60 
FR  66713)  a  final  rule  that  contained 
redelegations  of  authority  for  the 
Department  of  Agriculture  and  changed 
the  names  of  RHCDS  to  RHS  and  RBCDS 
to  RBS.  This  rule  includes  amendments 
to  7  CFR  chapter  XVIII  that  are 
necessary  to  bring  agency  regulations 
into  alignment  with  the  departmental 
reorganization. 

This  action  is  not  subject  to  the 
provisions  of  Executive  Order  12866 
since  it  involves  only  internal  agency 


management.  This  action  is  not 
published  for  comment  under  the 
Administrative  Procedure  Act  since  it 
involves  only  internal  agency 
management  and  publication  for 
comment  is  unnecessary. 

Accordingly,  7  CFR  Chapter  XVIII  is 
amended  as  follows: 

1.  The  heading  of  7  CFR  chapter  XVIII 
is  revised  to  read  as  follows: 

CHAPTER  XVra— RURAL  HOUSING 
SERVICE.  RURAL  BUSINESS- 
COOPERATIVE  SERVICE,  RURAL 
imLITIES  SERVICE,  AND  FARM  SERVICE 
AGENCY.  DEPARTMENT  OF 
AGRICULTURE 

2.  In  7  CFR  chapter  XVIII.  all 
references  to  "Rural  Housing  and 
Community  Development  Service"  are 
revised  to  read  "Rural  Housing 
Service",  all  references  to  "Rural 
Business  and  Cooperative  Development 
Service"  are  revised  to  read  "Rural 
Business-Cooperative  Service",  all 
references  to  "RHCDS"  are  revised  to 
read  "RHS"  and  all  references  to 
"RBCDS"  are  revised  to  read  "RBS". 

Dated:  January  23, 1996. 
Arthur  C.  Campbell, 

Acting  Under  Secretary,  Rural  Economic  and 
Community  Development. 
(FR  Doc.  96-1577  Filed  1-29-96;  8:45  ami 
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FEDERAL  RESE'^'VE  SYSTEM 

12  CFR  D3n211 

[Regulation  K;  Docket  No.  R-0754] 

Foreign  Banking  Organizations 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  publishing 
amendments  to  Subpart  B  of  Regulation 
K  (Foreign  Banking  Organizations).  The 
amendments  permit  the  establishment 
of  U.S.  representative  offices  by  certain 
foreign  banks  through  prior  notice 
procedures.  These  prior  notice 
procedures  are  designed  to  permit 
foreign  banks  meeting  certain 
requirements  to  establish  representative 
offices  without  the  need  to  file  a  formal 
application  with  the  Board.  A  foreign 
bank  that  is  subject  to  federal  regulation 
under  the  Bank  Holding  Company  Act 
(BHC  Act),  either  directly  or  through  the 
International  Banking  Act  (IBA),  and 
that  the  Board  has  previously 
determined  is  subject  to  comprehensive 
supervision  or  regulation  on  a 
consolidated  basis  by  its  home  country 
supervisor,  or  which  previously  has 
been  approved  for  a  representative 


office  by  Board  order,  would  be 
permitted  to  establish  a  full  service 
representative  office  by  prior  notice.  In 
addition,  the  amendments  clarify  that 
only  those  foreign  banking  organizations 
subject  to  the  IBA  and  the  BHC  Act  may 
establish  under  general  consent 
procedures  a  representative  office  to 
engage  in  limited  administrative 
functions  in  connection  with  their 
existing  U.S.  banking  operations.  Lastly, 
the  Board  has  determined  to  review  and 
act  upon  inquiries  by  "special  purpose 
government  banks"  seeking  exemptions 
from  regulation  under  the  Foreign  Bank 
Supervision  Enhancement  Act  (FBSEA) 
on  the  basis  that  they  do  not  fall  within 
the  definition  of  "foreign  bank"  under 
Regulation  K.  Such  inquiries  would  be 
handled  on  a  case-by-case  basis. 

EFFECTIVE  DATE:  January  24,  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  O'Day.  Associate  General 
Counsel  (202/452-3786).  Ann  E. 
Misback,  Managing  Senior  Counsel 
(202/452-6406).  or  Andres  L.  Navarrete, 
Attorney  (202/452-2300).  Legal 
Division;  William  A.  Ryback.  Associate 
Director  (202/452-2722).  Michael  G. 
Martinson.  Assistant  Director  (202/452- 
2798).  or  Betsy  Cross.  Manager  (202/ 
452-2574),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  users  of 
Telecommunication  Device  for  the  Deaf 
(TDD)  only,  please  contact  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets  NW.. 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION:  The 
FBSEA  required  for  the  first  time  that  a 
foreign  bank  receive  federal  approval  to 
establish  a  representative  office.  Prior  to 
the  FBSEA,  federal  regulation  provided 
a  limited  definition  of  a  representative 
office  of  a  foreign  bank  and  only 
required  a  foreign  bank  to  fegister  a 
representative  office  established  in  the 
United  States  with  the  Treasury 
Department  Federal  law  did  not 
provide  for  the  ongoing  oversight  or 
regulation  of  representative  offices  of 
foreign  banks. 

To  fill  these  and  other  gaps  in  federal 
regulation  of  foreign  banks.  Congress 
adopted  a  broader  definition  of 
representative  office  in  the  FBSEA  to 
ensure  that  all  direct  operations  of  a 
foreign  bank  are  subject  to  federal 
regulation  and  supervision.  The  FBSEA 
expanded  the  definition  of  a 
representative  office  of  a  foreign  bank  in 
the  IBA  to  include  any  place  of  business 
of  a  foreign  bank  that  is  not  a  branch, 
agency,  or  subsidiary. 
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The  FBSEA  also  provided  standards 
for  establishing,  examining,  and 
regulating  a  representative  office  of  a 
foreign  bank.  These  standards  are  less 
rigorous  than  the  standards  governing   • 
the  establishment,  examination,  and 
supervision  of  a  branch  or  agency  of  a 
foreign  bank.  In  evaluating  an 
application  to  establish  a  representative 
office,  the  FBSEA  only  requires  the 
Board  to  take  into  account  the  standards 
that  are  mandatory  for  the  establishment 
of  a  branch  or  an  agency.  Thus,  for 
example,  the  Board  may  permit  a 
foreign  bank  to  establish  a 
representative  office  even  though  its 
home  country  supervision  or  financial 
condition  might  not  support  the 
establishment  of  a  branch  oran  agency. 
Similarly,  unlike  the  mandatory,  annual 
examinations  required  for  a  branch  or 
agency,  the  Board  may  examine  a 
representative  office  as  often  as  deemed 
appropriate. 

The  Board  has  implemented  the 
FBSEA  and  the  provisions  governing  a 
representative  office  of  a  foreign  bank 
through  two  rulemakings.  First,  in  an 
interim  rule,  the  Board  defined  a 
representative  office  of  a  foreign  bank  as 
a  limited  purpose  office  that  may  only 
engage  in  representational  and 
administrative  functions  on  behalf  of  a 
foreign  bank.  The  interim  rule  also 
stated  that  a  representative  office  may 
not  make  any  business  decision  on 
behalf  of  the  foreign  bank.  57  FR  12992 
(April  15,  1992).  In  taking  this 
approach,  the  Board  adhered  to  the 
traditional  view  that  a  representative 
office  may  only  engage  in  limited 
functions  that  facilitate  the  banking 
activities  of  a  foreign  bank,  but  may  not 
engage  in  the  activities  themselves. 

Both  foreign  banks  and  some  state 
supervisors  objected  to  this  restrictive 
definition  because,  in  some  instances,  it 
would  have  been  more  limiting  than 
state  laws  on  representative  offices.  In 
response  to  comments  received  and 
initial  experience  gained  in 
implementing  these  and  other  portions 
of  the  FBSEA.  the  Board  broadened 
these  interim  provisions  in  a  second, 
final  rulemaking.  58  FR  6348  (January 
28,  1993).  The  Board  determined  that  a 
representative  office  is  permitted  to 
perform  any  activity  that  is  neither  a 
banking  activity  nor  an  activity  that  is 
prohibited  by  state  law,  Board  ruling,  or 
Board  order.  The  Board  also  introduced 
two  sub-types  of  representative  offices 
that  perform  activities  that  raise  few 
regulatory  and  supervisory  issues  and 
therefore  may  be  established  under 
expedited  procedures.  Specifically,  the 
Board  granted  its  general  consent  to  the 
establishment  of  a  representative  office 
that  solely  performs  limited 


ddiiitiiistrative  tuuctiuns  tor  tile  tureigii 
bank  (a  general  consent  office).  The 
foreign  bank  must  notify  the  Board  of 
the  establishment  of  a  general  consent 
office.  The  Board  also  provided  a  45  day 
prior  notice  procedure  for  the 
establishment  of  a  regional 
administrative  office  that  coordinates 
operations  in  a  particular  geographic 
region. 

In  adopting  the  final  rule,  the  Board 
recognized  that  further  experience 
might  warrant  future  revision  of  the 
provisions  governing  a  representative 
office  of  a  foreign  bank.  Therefore,  the 
Board  sought  additional  comment  on 
these  provisions  and  stated  that  it 
would  revisit  the  regulations  after 
gaining  additional  information  on  the 
matter. 

The  Board  received  public  comments 
from  the  Conference  of  State  Bank 
Supervisors,  a  trade  association,  and  a 
foreign  bank.  These  commenters 
supported  the  adoption  of  a  broader 
definition  of  a  representative  office  and 
a  wider  range  of  permissible  activities 
provided  in  the  final  rule.  Two 
commenters  sought  clarification  and 
expansion  of  the  activities  deemed 
permissible  for  a  representative  office. 
The  commenters  also  recommended 
measures  to  reduce  and  streamline  the 
application  procedures  for  establishing 
a  representative  office.  Lastly,  one 
commenter  requested  that 
representative  offices  be  permitted  to 
send  unsolicited  financial  instruments 
through  inter-office  mail  to  a  branch  or 
bank  subsidiary  that  is  authorized  to 
accept  deposits.  The  Board  is  of  the 
view  that  this  activity  may  constitute 
deposit-taking,  and  is  therefore 
inappropriate  for  a  representative  office 
to  conduct. 

Establishment  of  Representative  Offices 
by  Prior  Notice 

The  Board  has  concluded  that  the 
prior  notice  procedures  may  be  applied 
to  the  establishment  of  representative 
offices  by  foreign  banks  that  are  subject 
to  the  BHC  Act,  either  directly  or 
through  section  8(a)  of  the  IBA,  where 
the  Board  has  made  a  previous 
determination  that  the  particular  foreign 
bank  is  subject  to  comprehensive 
supervision  on  a  consolidated  basis  by 
its  home  country  supervisor,  or 
previously  has  been  approved  for  a 
representative  office  by  Board  order, 
lliis  expanded  authority  is  intended  to 
reduce  the  burden  associated  with  the 
filing  of  a  formal  representative  office 
application  by  a  foreign  banking 


organization  meeting  these 
requirements.' 

The  Board  has  taken  the  position  that 
a  45-day  prior  notice  review  period  to 
establish  such  an  office  is  sufficient 
where  the  Board  has  made  a  formal 
determination  that  the  foreign  bank  is 
subject  to  CCS  in  the  context  of  a 
previous  application  to  establish  a 
branch,  agency,  commercial  lending 
company,  or  to  acquire  a  bank,  or 
previously  has  been  approved  for  a 
representative  office  by  Board  order. 
The  Board  has  found  that  the  goal  of 
reducing  burden  for  foreign  banking 
organizations,  where  possible  and 
prudent,  outweighs  the  limited 
additional  supervisory  benefits  of 
requiring  a  formal  application  for  a 
representative  office  under  these 
circumstances. 

In  addition,  the  final  rule  clarifies  that 
only  foreign  banks  subject  to  the  BHC 
Act,  either  directly  or  through  section 
8(a)  of  the  IBA,  may  establish  under  the 
Board's  general  consent  authority  a 
representative  office  to  engage  in 
limited  administrative  or  "back  office" 
functions,  and  that  such  "back  office" 
functions  may  only  be  performed  in 
connection  with  the  U.S.  banking 
activities  of  the  foreign  bank.  General 
consent  representative  offices  were 
intended  to  facilitate  the  establishment 
of  limited  offices  by  foreign  banks 
seeking  administrative  support  for  their 
existing  U.S.  banking  operations,  and 
not  as  stand-alone  operations.  In  that 
regard,  the  activities  must  be  clearly 
defined,  performed  in  connection  with 
the  U.S.  banking  activities  of  the  foreign 
bank,  and  must  not  involve  contact  or 
liaison  with  customers  or  potential 
customers  beyond  incidental  contact 
relating  to  administrative  matters  (such 
as  verification  or  correction  of  account 
information).  "Back  office"  and  other 
administrative  functions  linked  to 
banking  present  the  fewest  supervisory 
and  prudential  concerns  in  the  group  of 
representative  office  activities  that  are 
linked  to  banking.  These  limited 
activities  reflect  a  balancing  of  the 
Board's  desire  to  reduce  regulatory 
burden  with  its  need  to  continue  to 
monitor  closely  the  direct  operations  of 
foreign  banks. 

By  allowing  a  foreign  bank  meeting 
the  criteria  outlined  above  to  utilize  the 
Board's  prior  notice  procedures  or 
general  consent  authority  to  establish  a 
representative  office,  the  Board  does  not 
intend  to  permit  a  foreign  bank  to 


'  Applications  by  foreign  banks  that  have 
received  comprehensive  consolidated  supervision 
(CCS)  determinations  to  establish  branches, 
agencies  and  commercial  lending  companies  will 
continue  to  be  delegated  to  Reserve  Banks.  12  CFR 
26S.11(d)(ll). 
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expand  broadly  its  U.S.  banking  and 
nonbanking  activities.  The  proposed 
rule  is  designed  merely  to  reduce  the 
burden  on  those  foreign  banks  seeking 
to  provide  additional  support  for  their 
existing  U.S.  banking  operations; 

Special  Purpose  Government  Banks 

The  FBSEA  requires  any  foreign  bank 
to  obtain  prior  Board  approval  to 
establish  a  branch,  agency,  commercial 
lending  company,  or  representative 
office.  In  issuing  the  final  rule,  the 
Board  exempted  the  central  bank  of  a 
foreign  country  that  does  not  engage  in 
commercial  banking  activities  in  the 
Untied  States  from  the  definition  of 
"foreign  bank"  and  therefore  from 
regulation  imder  the  FBSEA.  The  Board 
ha5  received  several  requests  from 
government-owned  entities  that  engage 
in  banking  that  is  not  commercial  in 
nature  for  similar  exemptive  treatment. 
A  prototypical  example  of  this  type  of 
entity  is  an  export-import  bank  of  a 
foreign  country.  These  so-called 
"special  purpose  government  banks" 
maintain  offices  in  the  United  States 
that,  without  this  exemption,  are 
representative  offices  under  the  FBSEA. 

The  Bo£ud  has  found  that  the  types  of 
institutions  seeking  this  exemptive 
relief  vary  considerably  in  their  legal 
structure,  governmental  mandate,  and 
actual  operations.  Creating  a  regulatory 
exemption  akin  to  that  provided  for 
central  banks  in  these  circumstances 
would  prove  unworkable  and  imprecise. 
Furthermore,  each  of  the  requests  for  an 
exemption  from  regulation  under  the 
FBSEA  is  in  fact  a  request  for  an 
interpretation  that  the  entity  in  question 
is  not  a  foreign  bank  within  the  meaning 
of  the  FBSEA  and  Regulation  K. 
Accordingly,  the  Board  has  determined 
to  review  and  act  upon  each  of  these 
interpretive  requests  on  a  case-by-case 
basis.  Among  the  factors  the  Board  will 
consider  are  whether  the  foreign 
organization  is:  (i)  established  emd 
regulated  pursuant  to  a  distinct 
regulatory  scheme  that  differs  from  that 
applied  to  traditional  commercial  banks; 
(ii)  owned  and  capitalized  substantially, 
if  not  exclusively,  by  its  home 
government;  (iii)  subject  to  direct 
government  control  and  examination; 
(iv)  engaged  exclusively  in  activities 
designed  to  serve  specific  government 
policy  goals;  and  (v)  prohibited  from 
accepting  deposits.  This  approach,  in 
the  Board's  view,  will  provide  the  best 
mechanism  for  determining  whether  the 
relief  requested  is  in  fact  warranted. 

Regulatory  Review 

A  full  review  of  Regulation  K,  as 
required  by  the  IBA,  is  imderway  and 
will  proceed  during  the  course  of  the 


next  year.  The  subject  of  representative 
offices  will  be  revisited  at  that  time,  and 
will  provide  additional  opportunity  for 
interested  parties  to  express  their 
concerns  regarding  these  and  other 
'■olevant  issues. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  the  Board  certifies  that  this  final 
rule  wrlll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities  that 
are  subject  to  the  regulation. 

Pursuant  to  5  U.S.C.  §  553(d),  this 
amendment  to  Regulation  K  wrill 
become  effective  immediately.  This 
final  grants  an  exemption  for  certain 
foreign  banking  organizations,  and, 
therefore,  the  Board  waives  the  30-day 
general  requirement  for  publication  of  a 
substantive  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  1320  Appendix 
A.l),  the  Board  reviewed  the  proposed 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  final  rule. 

List  of  Subjects  inl2  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  of  Governors 
amends  12  CFR  Part  211  as  set  forth 
below: 

PART  21-!--;ntern£T|0NAL 
BANKING  OPERA' '0N«: 
(REGULATION  K, 

1.  The  authority  citation  for  12  CFR 
part  211  continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  etseq..  1818, 
1841  et  seq..  3101  et  seq..  3901  et  seq). 

2.  Section  211.24  is  amended  by: 

a.  Revising  paragraphs  (a)(2)(i)  and 
(a)(2)(ii);  and 

b.  Redesignating  paragraph  (d)(3)  as 
paragraph  (d)(4),  and  adding  a  new" 
paragraph  (d)(3). 

The  revisions  and  addition  read  as 
follovv>- 

§211.24    Aoprova  of  offices  of  foreign 
banks:  proceflyes  for  applications; 
standards  'cf  appf-oval;  representative 
office  activities  and  standards  for  approval; 
preservation  o'  e»'Stlng  authority. 

(a;   *    '    • 
(2)  *   *   * 


(i)  Prior  notice  for  certain 
representative  offices.  After  providing 
45  days'  prior  written  notice  to  the 
Board,  a  foreign  bank  that  is  subject  to 
the  BHC  Act,  either  directly  or  through 
section  8(a)  of  the  IBA  (12  U.S.C. 
3106(a)),  may  establish: 

(A)  A  regional  administrative  office; 
or 

(B)  A  representative  office,  but  only  if 
the  Board  has  previously  determined 
that  the  foreign  bank  proposing  to 
establish  a  representative  office  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor,  or  previously 
has  been  approved  for  a  representative 
office  by  Board  order.  The  Board  may 
waive  the  45-day  period  if  it  finds  that 
immediate  action  is  required  by  the 
circumstances  presented.  The  notice 
period  shall  commence  at  the  time  the 
notice  is  received  by  the  appropriate 
Reserve  Bank.  The  Board  may  suspend 
the  period  or  require  Board  approval 
prior  to  the  establishment  of  such  an 
office  if  the  notification  raises 
significant  policy,  prudential  or 
supervisory  concerns. 

(ii)  General  consent  for  representative 
offices.  The  Board  grants  its  general 
consent  for  a  foreign  bank  that  is  subject 
to  section  8(a)  of  the  IBA  (12  U.S.C. 
3106(a)),  to  establish  a  representative 
office  that  solely  engages  in  limited 
administrative  functions  (such  as 
separately  maintaining  back  office 
support  systems)  that  are  clearly 
defined,  are  performed  in  connection 
with  the  United  States  banking  activities 
of  the  foreign  bank,  and  do  not  involve 
contact  or  liaison  with  customers  or 
potential  customers  beyond  incidental 
contact  with  existing  customers  relating 
to  administrative  matters  (such  as 
verification  or  correction  of  accoimt 
information),  provided  that  the  foreign 
bank  notifies  the  Board  in  wTiting 
within  30  days  of  the  establishment  of 
the  representative  office. 
*        »        «        »        * 

(d)  *  *  * 

(3)  Special  purpose  foreign 
government  banks.  A  foreign 
government-owned  organization 
engaged  in  banking  activities  in  its 
home  coimtry  that  are  not  commercial 
in  nature  may  apply  to  the  Board  for  a 
determination  that  the  organization  is 
not  a  foreign  bank  for  purposes  of  this 
section.  A  written  request  setting  forth 
the  basis  for  such  a  determination  may 
be  submitted  to  the  Reserve  Bank  of  the 
District  in  which  the  foreign 
organization's  representative  office  is 
located  in  the  United  States  or  to  the 
Board  in  the  case  of  a  proposed 
establishment  of  a  representative  office. 
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The  uoara  vviii  rfc;\itnv  di:a  act  upuji 
each  such  request  on  a  case-by-case 
basis. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  24.  1996. 

WilUam  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  96-1650  Filed  1-29-96;  8:45  a.m.l 
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DtPAH  r.MENT  OF  TRANSPORTATION 
Federal  AviatJon  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-178-AD:  Amendment 
39-9498;  AD  96-13-11  R1) 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  amendment  clarifies 
information  in  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-10-10 
airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
of  the  upper  caps  in  the  front  spar  of  the 
left  and  right  wing,  and  repair,  if 
necessary.  The  actions  specified  in  that 
AD  are  intended  to  prevent  progression 
of  fatigue  cracking,  which  could  cause 
reduced  structural  integrity  of  the  wing 
front  spar  and  damage  to  adjacent 
structures.  This  amendment  clarifies  the 
requirements  of  the  current  AD  by 
revising  the  area  of  inspection.  This 
amendment  is  prompted  by 
communications  received  from  affected 
operators  that  the  current  requirements 
of  the  AD  are  unclear. 
DATES:  Effective  August  7,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as 
of  August  7.  1995  (60  FR  35326.  July  7. 
1995) 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
3855  Lakewood  Boulevard.  Long  Beach, 
California  90846.  Attention:  Technical 
Publications  Business  Administration. 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Land  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA.  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 


I'araiuount  Boulevard,  LakewuuU. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Cecil,  Aerospace  Engineer,  Airframe 
Branch.  ANM-120L.  FAA,  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5322:  fax  (310)  627-5210. 

SUPPI.EMENTARY  INFORMATION:  On  June 
22.  1995.  the  FAA  issued  AD  95-13-11. 
amendment  39-9291  (60  FR  35326,  July 
7.  1995),  which  is  applicable  to  certain 
McDonnell  Douglas  Model  DC-10-10 
airplanes.  That  AD  requires  repetitive 
eddy  current  test  high  frequency  (ETHF) 
surface  inspections  to  detect  fatigue 
cracking,  and  repair  of  the  upper  cap  in 
the  front  spar  of  the  wing  if  any  cracking 
is  found.  That  AD  also  requires 
additional  repetitive  inspections  after 
any  repair  of  the  upper  cap. 
Additionally,  that  AD  stipulates  that,  if 
the  preventive  modification  is  installed 
on  an  airplane  on  which  no  cracks  are 
found  during  the  initial  inspection,  the 
repetitive  inspections  may  be 
terminated.  That  action  was  prompted 
by  reports  of  fatigue  cracking  in  the 
upper  cap  of  the  front  spar  of  the  wing 
in  the  forward  flange  area.  The  actions 
required  by  that  AD  are  intended  to 
prevent  progression  of  fatigue  cracking, 
which  could  cause  reduced  structural 
integrity  of  the  wing  front  spar  and 
damage  to  adjacent  structures. 

Since  the  issuance  of  that  AD.  the 
FAA  has  received  communications  from 
affected  operators  that  the  area  defined 
for  the  ETHF  surface  inspection  is 
unclear.  Specifically,  these  operators 
have  indicated  that  the  referenced 
McDonnell  Douglas  DC-10  Service 
Bulletin  57-129,  dated  August  12.  1994. 
recommends  inspection  of  the  upper 
cap  of  the  front  spar  of  the  left  and  right 
wing  "between"  stations  Xos  667.678 
and  Xos  789.645  in  certain  paragraphs 
but  describes  the  inspection  "at" 
stations  Xos  667.678  and  Xos  789.645  in 
the  accomplishment  instructions.  AD 
95—13-11  requires  inspection 
"between"  stations  Xos  667.678  and  Xos 
789.645. 

These  operators  have  therefore, 
requested  that  the  FAA  clarify  the  AD 
to  indicate  exactly  what  area  is  required 
to  be  inspected. 

In  considering  this  request,  and  upon 
further  review  of  the  wording  of  the 
current  AD.  the  FAA  concurs  that  some 
clarification  is  necessary. 

It  was  the  FAA's  intent  that  the 
requirements  of  AD  95-13-11  be 
parallel  to  those  actions  recommended 


by  tUu  uiijuulacturer  in  the 
accomplishment  instructions  of  its 
referenced  service  bulletin.  The 
intended  requirements  of  the  AD  were 
that  affected  operators  would  conduct 
the  ETHF  inspections  to  detect  fatigue 
cracks  at  the  areas  where  cracking  had 
been  reported,  namely  at  stations  Xos 
667.678  and  Xos  789.645.  However,  as 
AD  95-13-11  is  currently  worded, 
operators  may  incorrectly  conduct 
ETHF  inspections  "between"  these 
stations,  rather  than  "at"  those  stations. 
Such  misunderstanding  could  result  in 
operators  unnecessarily  conducting 
ETHF  inspections  at  other  stations, 
which  would  be  of  no  significant  safety 
value  and  would  entail  incurring 
needless  additional  costs  in  labor  and 
downtime. 

Operators  should  note  that  the 
economic  information  supplied  in  the 
preamble  of  AD  95-13-1 1  remains 
unchanged  since  that  information  was 
based  on  the  workhours  required  to 
perform  the  ETHF  inspection  at  stations 
Xos  667.678  and  Xos  789.645.  in 
accordance  with  data  supplied  in 
McDonnell  Douglas  Service  Bulletin  57- 
129.  dated  August  12.  1994. 

Since  it  is  obvious  that  the  required 
ETHF  inspection  area  is  not  totally  clear 
in  the  way  that  AD  95-13-11  is 
currently  worded,  the  FAA  has 
determined  that  the  wording  of 
paragraph  (a)  of  the  AD  must  be  revised 
to  clarify  the  intent  of  the  required 
actions.  This  action  revises  that 
paragraph  to  specify  that  the  inspection 
area  is  at  stations  Xos  667.678  and  Xos 
789.645. 

Action  is  taken  herein  to  clarify  these 
requirements  of  AD  95-1 3-1 1  and  to 
correctly  add  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  remains 
August  7.  1995. 

Since  this  action  only  clarifies  a 
current  requirement,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PAP"^  3'*     AiRWOR-^HlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9291  (60  FR 
35326.  July  7.  1995).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9498.  to  read  as  follows: 

95-13-11  Rl  McDonnell  Douglas: 

Amendment  39-9498.  Docket  94-NM- 
178-AD.  Revises  AD  95-13-11, 
Amendment  39-9291. 

Applicability:  Model  DC-10-10  airplanes, 
as  listed  in  McDonnell  Douglas  DC-10 
Service  Bulletin  57-129,  dated  August  12, 
1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repwired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wing  front  spar  and  damage  to  adjacent 
structures  due  to  fatigue  cracking  in  the 
upper  cap  of  the  front  spar  of  the  wing, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
landings,  or  within  1,800  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  an  initial  eddy  current  test 
high  frequency  (ETHF)  surface  inspection  to 
detect  cracks  in  the  upper  cap  of  the  front 
spar  of  the  left  and  right  wing  at  stations  Xos 
667.678  and  Xos  789.645.  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
57-129,  dated  August  12,  1994.  Repeat  this 
inspection  thereafter  at  the  intervals 
specified  in  paragraph  (b)  or  (c)  of  this  AD, 

as  applicable. 

(b)  For  airplanes  on  which  no  crack  is 
found:  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  10,000  landings,  or 
accomplish  the  crack  preventative 
modification  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  57-129, 
dated  August  12,  1994.  Accomplishment  of 
that  preventative  modification  constitutes 
terminating  action  for  the  requirements  of 
this  paragraph. 


(c)  For  airplanes  on  which  any  crack  is 
found  that  is  identified  as  "Condition  11"  in 
McDonnell  Douglas  DC-10  Service  Bulletin 
57-129,  dated  August  12, 1994:  Accomplish 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD  in 
accordance  with  that  service  bulletin. 

(1)  Prior  to  further  flight,  perform  the 
permanent  repair  for  cracks  in  accordance 
with  the  service  bulletin;  and 

(2)  Within  12,500  landings  after  the 
installation  of  the  permanent  repair  specified 
in  paragraph  (c)(1)  of  this  AD,  perform  an 
ETHF  surface  inspection  for  cracks,  in 
accordance  with  the  service  bulletin.  Repeat 
this  inspection  thereafter  at  intervals  not  to 
exceed  7,000  landings. 

(d)  For  airplanes  on  which  any  crack  is 
found  that  is  identified  as  "Condition  III"  in 
McDonnell  Douglas  DG-10  Service  Bulletin 
57-129,  dated  August  12,  1994:  Prior  to 
further  flight,  repair  the  cracking  in 
accordance  with  a  method  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and, then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections,  modification,  and 
permanent  repair  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  57-129,  dated  August  12,  1994.  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51  as  of  August  7,  1995  (60 
FR  35326,  July  7, 1995).  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration.  Department  G1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  SU^et,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  is  effective  on  August 
7.  1995. 


Issued  in  Renton,  Washington,  on  January 
22, 1996. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-1569  Filed  1-29-96;  8:45  am) 
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14  CFR  Part  97 

Pocket  No.  28426;  Amdt  No.  1703] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 


Federal    Rejiister 
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by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPI.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  susp)ends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SlAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are    » 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSubiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  December  29. 
1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120.  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23.  97.25,  97.27,  97.2«,  97.31,  97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 


or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

*   *  *  Effective  February  29.  1996 

Galliano.  LA,  South  Lafourche,  GPS  RWY  18. 

Orig 
Grand  Rapids,  MI.  Kent  County  Intl,  VOR  OR 

GPS  RWY  18,  Amdt  6.  CANCELLED 
Grand  Rapids,  MI.  Kent  County  Intl,  VOR- 
OR  GPS  RWY  36.  Amdt  1 1 .  CANCELLED 
Grand  Rapids,  MI,  Kent  County  Intl,  VOR-A. 

Orig 
Grand  Rapids,  MI,  Kent  County  Intl,  VOR-B. 

Orig 
Grand  Rapids,  MI.  Kent  County  Intl,  NDB  or 

GPS  RWY  26L.  Amdt  20 
Grand  Rapids.  MI.  Kent  County  Intl,  ILS 

RWY  8R.  Amdt  5 
Grand  Rapids,  MI,  Kent  County  Intl,  ILS 

RWY  26L,  Amdt  20 
Grand  Rapids,  MI,  Kent  County  Ind, 

RADAR-1,  Amdt  10 
Greenville,  MI,  Greenville  Muni,  VOR/DME 

OR  GPS-A.  Amdt  1 
Hastings.  MI.  Hastings.  VOR  RWY  12,  Orig 
Hastings,  MI,  Hastings,  VOR  OR  GPS-A. 

Orig,  CANCELLED 
Kalamazoo.  MI,  Kalamazoo/BatUe  Creek  InU, 

GPS  RWY  5,  Orig 
Kalamazoo,  MI,  Kalamazoo/Battle  Creek  Intl, 

GPS  RWY  23.  Orig 
Port  Huron,  MI,  St.  Clair  County  Intl,  NDB  or 

GPS  RWY  4,  Amdt  3 
Port  Huron,  Ml  St.  Clair  County  Intl,  ILS 

RWY  4,  Amdt  3 
Rugby,  ND,  Rugby  Muni,  GPS  RWY  30,  Orig 
Ashland.  OH,  Ashland  County,  VOR  OR 

GPS-A,  Amdt  7 
Ashlaud.  OH.  Ashland  County.  NDB  OR  GPS 

RWY  18,  Amdt  9 
Huntingdon.  TN.  Carroll  County,  GPS  RWY 

19,  Orig 
Millington,  TN,  Charles  W.  Baker.  VOR/DME 

RWY  18.  Amdt  1 
Millington,  TN.  Millington  Muni.  VOR/DME 

RWY  22,  Amdt  1 
Salt  Lake  City,  UT,  Salt  Lake  City  Muni  2.  • 

GPS  RWY  34.  Orig 
Burlington/Mount  Vernon,  Skagit  Regional/ 

Bay  View,  GPS  RWY  10,  Orig 
Burlington/Mount  Vernon,  Skagit  Regional/ 

Bay  View.  GPS  RWY  28,  Orig 
Cheyenne,  WY,  Cheyenne,  GPS  RWY  12, 

Orig 

fFR  Doc.  96-1625  Filed  1-29-96;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28442;  Amdt  No.  1706] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


UMI 


summary:  This  amenanieiii  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 


incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/ Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FCD/F  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 


procedure  before  adopting  these  SIAPs   . 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 

SIAPs  effective  in  less  "than  30  days. 

« 
Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January  19, 
1996. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs.  identified  as  follows: 

*   *   *  Effective  Upon  Publication 
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FDCdate 


01/05«6 
01/02/96 
01/04/96 

01/04/96 
01/05/96 

01/11/96 
01/11/96 
01/16/95 

01/16/96 

01/16/96 
01/16/96 

01/16/96 

01/17/96 
01/17/96 
12/29/95 


State 


ME 
KY 
MO 

TX 
AR 

OK 
VT 
CO 

AR 

CO 
TX  . 

TX  . 

AZ  . 
AZ  . 


MS 


City 

Eastport 

Louisville  „... 

St  Louis 

Mexia  

Spnngdale 

Lawton  

Lyndonville  

Gunnison 

Brinkiey  „ 

Gunnison 

AtMlene „ 

At>ilene  ..._ „ 

Scottsdale  

Scottsdale  

Jackson  


Airport 

Eastport  Muni „ 

Louisville  Intl-Standiford  Field 
Lambert-St  Louis  IntI  

Mexia-Linestone  County  

Spnngdale  Muni  

Lawton  Muni  

Caledonia  County  

Gunnison  County 

Frank  Federer  Memorial  

Gunnison  County  

/\t>ilerie  Regional 

Atxlene  Regional 

Scottsdale  

Scottsdale  

Hawkins  Field  


FDCNto. 


6/0099 
6/0017 
6/0072 

6/0073 
6/0098 

6/0289 
6/0281 
6/0400 

6/0391 

6/0399 
6/0394 

6/0395 

6/0420 
6/0421 
5/6937 


SIAP 


GPS  RWY  15 

ORIG... 
ILS  RWY  17 

ORIG... 
ILS  RWY 
30R. 
AMDT 
6C... 
GPS  RWY 

36,  ORIG... 
VOROR 
GPS  RWY 
18,  AMDT 
14A... 
RADAR  1. 

AMDT  3... 
NDB  RWY  2 
AMDT  3... 
VOROR 
GPS-A, 
AMDT  7A... 
NDB  OR 
GPS-A, 
ORIG-A... 
ILS  RWY  6 
AMDT  3... 
ILS  RWY 
35R, 

AMDT  5... 
NDB  OR 
GPS  RWY 
35R, 

AMDT  4... 
VOROR 
GPS-A 
AMDT  2... 
VOROR 
GPS-C 
ORIG... 
RNAV  OR 
GPS  RWY 
16,  AMDT 
4... 
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14  CFR  Part  97 

[Docket  No.  28441;  Amdt  No.  1705] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 


new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
asof  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  F/VA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  IX:  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  {AFS-^20),  Technical 
Programs  Division,  Flight  Standards 
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Survice,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publi.shers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SL\P  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule  ! 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 


Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ui  Sui)iects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  19  lanuary 
1996. 
Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97- STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97  23  97  25,  97.27,  97.29,  97.31,  97.33, 
97.35     [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


*  *   'February!.  1996  *   *   * 

Farmingdale,  NY,  Republic,  NDB  or  GPS 

RWY  1,  Amdt  13 
Farmingdale,  NY,  Republic,  ILS  RWY  14, 

Amdt  6 
Mesquite,  TX,  Phil  L.  Hudson  Muni,  LOC 

RWY  17,  Amdt  3,  CANCELLED 
Mesquite,  TX,  Mesquite  Metro,  ILS  RWY  17, 

Orig 

*  •  '  February  29,  1996  *  *  * 

Gadsden,  AL,  Gadsden  Muni,  GFS  RWY  24. 

Orig 
Flagstaff,  AZ,  Flagstaff  PuUiam,  GPS  RWY 

21,  Orig 
Page,  AZ,  Page  Muni,  GPS  RWY  15.  Orig 
Longraont,  CO,  Vance  Brand,  GPS  RWY  29, 

Orig 
Indianapolis,  IN,  Indianapolis  Intl,  VOR  OR 

GPS  RWY  14,  Amdt  25 
Indianapolis,  IN,  Indianapolis  Intl,  ILS  RWY 

14,  Amdt  4 
Indianapolis,  IN,  Indianapolis  Intl,  Radar-1, 

Amdt  31 
Bowling  Green,  KY,  Bowling  Green-Warren 

County  Regional.  VOR  OR  GPS  RWY  3, 

Amdt  14 
Bowlirig  Green,  KY,  Bowling  Green-Warren 

County  Regional,  VOR/DME  OR  GPS  RWY 

21,  Amdt  7 
Bowling  Green,  KY,  Bowling  Green-Warren 

County  Regional,  NDB  RWY  3,  Orig 
Bowling  Green,  KY,  Bowling  Green-Warren 

County  Regional,  ILS  RWY  3,  Orig 
Farmington,  MO,  Farmington  Regional,  GPS 

RWY  2,  Orig 
Albemarle,  NC,  Stanly  County,  NDB  OR  GPS 

RWY  4,  AMDT  3,  CANCELLED 
Albemarle,  NC,  Stanly  County,  NDB  OR  GPS 

RWY  22,  Orig,  CANCELLED 
Albemarle,  NC,  Stanly  County,  LOC  RWY  22, 

Orig 
Albemarle,  NC,  Stanly  County,  NDB  RWY  22, 

Orig 
Winnemucca,  NV,  Winnemucca  Muni,  GPS 

RWY  14,  Orig 
Winnemucca,  NV,  Winnemucca  Muni,  GPS 

RWY  32,  Orig 
Britten,  SD,  Britton  Muni,  NDB  OR  GPS  RWY 

13,  Amdt  3,  CANCELLED 
Britton.  SD,  Britton  Muni.  NDB  OR  GPS  RWY 

13,  Orig 
Renton,  WA,  Renton  Muni,  GPS  RWY  15, 

Orig 

*  *   *  April  25,  1996'   '   ' 

Boca  Raton,  FL,  Boca  Raton,  GPS  RWY  5, 

Orig 
Harrisburg,  IL,  Harrisburg-Raleigh,  GPS  RWY 

24,  Orig 
Clinton,  lA,  Clinton  Muni.  GPS  RWY  14,  Orig 
Clinton,  lA,  Clinton  Muni,  GPS  RWY  21,  Orig 
Clinton,  lA,  Clinton  Muni,  GPS  RWY  32,  Orig 
Ufayette,  LA,  Lafayette  Regional,  GPS  RWY 

29.  Orig 
Tallulah/Vicksburg.  LA,  VicksburgTallulah 

Rgnl,  GPS  RWY  18,  Orig 
Greenville,  MI,  Greenville  Muni,  GPS  RWY 

27,  Orig 
Ludington,  MI,  Mason  County,  GPS  RWY  25, 

Orig 
Monett,  MO,  Monett  Muni,  GPS  RWY  36, 

Orig 

The  FAA  published  an  Amendment 
in  Docket  No.  28390,  Amdt.  No.  1695  to 


'If); 
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Part  97  of  the  Federal  Aviation 
Regulations  (VOL  60  FR  No.  239  Page 
63905,  dated  Wednesday,  December  13, 
1995)  under  Section  97.25  effective 
February  29.  1996  which  is  hereby 
rescinded:  Blacksburg,  VA,  Virginia 
Tech,  LOG  RWY  12,  Amdt  4. 

|FR  Doc.  96-1739  Filed  1-29-96;  8:45  am) 

ULUNG  COOC  4910-1»-M 


DFP  A  rjTWPNT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 113, 141, 144  and  181 
rr.D.  96-14] 
=^IN  1515-AB«7 

Nortti  American  Free  Trade  Agreement 
(NAFTA)— Implementation  of  Outy- 
Deferral  Program  Provisions 

AGENCY:  Customs  Service,  Treasury. 

ACTION:  Interim  regulations;  solicitation 
of  comments. 

SUMMARY:  hi  response  to  comments 
received  on  tlie  final  rule  implementing 
NAFTA,  t)iis  document  sets  forth 
interim  regulations  establishing 
procedural  and  other  requirements  that 
apply  to  the  collection,  waiver  and 
reduction  of  duties  under  the  duty- 
deferral  program  provisions  of  the  North 
American  Free  Trade  Agreement.  The 
document  prescribes  the  documentary 
and  other  requirements  that  must  be 
followed  when  merchandise  is 
withdrawn  from  a  U.S.  duty-deferral 
program  either  for  exportation  to 
another  NAFTA  country  or  for  entry 
into  a  duty-deferral  program  of  another 
NAFTA  country,  the  procedures  that 
must  be  followed  in  filing  a  claim  for  a 
waiver  or  reduction  of  duties  collected 
on  such  merchandise,  and  the 
procedures  for  finalization  of  duty 
collections  and  duty  waiver  or 
reduction  claims. 

DATES:  Interim  rule  effective  January  1, 
1996;  comments  must  be  submitted  by 
April  1.  1996. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
U.S.  Customs  Service,  Franklin  Court, 
1301  Constitution  Avenue,  N.W., 
Washington,  D.C.  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch.  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  NW.,  Suite 
4000,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Downey,  Office  of  Field 
Operations  (202-927-1082). 


SUPPLEMENTARY  INFORMATION: 

Background 

On  September  6,  1995,  Customs 
published  in  the  Federal  Register  (60 
FR  46334)  a  document  which  adopted, 
as  a  final  rule,  interim  regulations 
implementing  the  Customs-related 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  which  was 
adopted  by  the  United  States  with  the 
enactment  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  "Act"),  Public  Law  103-182,  107 
Stat.  2057.  The  majority  of  the  NAFTA 
implementing  regulations  are  set  forth 
in  Part  181  of  the  Customs  Regulations 
(19  CFR  Part  181)  which  includes,  in 
Subpart  E,  regulations  implementing  the 
NAFTA  drawback  (including  duty- 
deferral)  provisions  of  Article  303  of  the 
NAFTA  and  section  203  of  the  Act 
which  apply  to  goods  imported  into  the 
United  States  and  then  subsequently 
exported  from  the  United  States  to 
Canada  on  or  after  January  1,  1996,  or 
to  Mexico  on  or  after  January  1,  2001. 

Within  Subpart  E  of  Part  181,  §  181.53 
specifically  addresses  the  provisions 
concerning  the  collection,  and  waiver  or 
reduction,  of  duty  on  goods  imported 
into  the  United  States  pursuant  to  a 
duty-deferral  program  (that  is,  imported 
into  a  manipulation  warehouse, 
manufacturing  warehouse,  smelting  or 
refining  warehouse  or  foreign  trade 
zone,  or  imported  under  a  temporary 
importation  bond)  and  subsequently 
exported,  or  used  as  a  material  in  the 
production  of  another  good  that  is 
exported,  to  Canada  or  Mexico. 
Paragraph  (a)(1)  defines  the  term  "duty- 
deferral  program"  for  purposes  of  the 
section.  Paragraph  (a)(2)  provides  that 
the  exported  good  shall  be  treated  as  if 
it  had  been  entered  or  withdrawn  for 
consumption  and  thus  subject  to  duty. 
Paragraph  (a)(3)  states  that  Customs 
shall  waive  or  reduce,  in  accordance 
with  paragraphs  (b)  through  (f).  the 
duties  paid  or  owed  under  paragraph 
(a)(2)  provided  that  evidence  of 
exportation  and  satisfactory  evidence  of 
duties  paid  in  Canada  or  Mexico  are 
submitted  within  60  calendar  days  of 
the  date  of  exportation.  Paragraphs  (b) 
through  (f)  set  forth  the  duty  assessment 
and  waiver  or  reduction  rules  with 
reference  to  each  type  of  duty-deferral 
program,  and  each  of  these  paragraphs 
provides  that  the  duty  shall  be  waived 
or  reduced  in  an  amount  that  does  not 
exceed  the  lesser  of  the  total  amount  of 
duty  payable  under  the  section  or  the 
total  amount  of  customs  duties  paid  to 
Canada  or  Mexico. 

In  the  discussion  of  public  comments 
submitted  on  the  interim  NAFTA 
implementing  regulations,  the 


September  6,  1995,  final  rule  document 
noted  that  a  number  of  commenters 
raised  questions  regarding  the 
procedures,  including  documentary 
requirements,  that  would  apply  for 
purposes  of  the  collection  and  waiver  or 
reduction  of  duty  under  §  181.53.  In 
responding  to  these  comments.  Customs 
agreed  that  the  regulations  should 
specifically  address  such  procedural 
issues.  Customs  further  stated  that  it 
would  be  preferable  to  address  these 
issues  in  a  separate  Federal  Register 
document,  with  a  view  to  having 
appropriate  regulations  in  place  on 
January  1.  1996,  when  the  Subpart  E 
regulations  go  into  effect  (that  is,  with 
regard  to  goods  exported  to  or  entered 
into  a  duty-deferral  program  in  Canada). 
The  regulatory  amendments  set  forth  in 
this  document  are  intended  to 
accomplish  that  purpose. 

Discussion  of  Amendments 

Section  10.31 

In  §  10.31,  which  concerns  temporary 
importations  under  bond,  paragraph  (h) 
is  amended  by  adding  at  the  end  a  new 
sentence  regarding  merchandise 
imported  under  subheading  9813.00.05, 
HTSUS,  that  is  exported  to  Canada  or 
Mexico,  because  the  entry  and  bond 
requirements  under  amended  §  181.53 
may  apply  to  such  merchandise. 

Section  113.62 

In  §  113.62,  which  sets  forth  the  basic 
importation  and  entry  bond  conditions, 
paragraphs  (a)  and  (b)  are  amended  by 
the  addition  of  references  to  the 
withdrawal  of  merchandise  from  a  duty- 
deferral  program  either  for  exportation 
to  Canada  or  Mexico  or  for  entry  into  a 
duty-deferral  program  in  Canada  or 
Mexico  because  such  transactions  will 
involve  the  filing  of  an  entry  under 
amended  §  181.53  as  discussed  below. 
Paragraph  (a)  concerns  the  agreement  to 
pay  duties,  taxes  and  fees,  and 
paragraph  (b)  concerns  the  agreement  to 
make  or  complete  entry. 

Section  141.0a 

The  definition  of  "entry"  in  paragraph 
(a)  and  the  definition  of  "entered  for 
consumption"  in  paragraph  (f)  have 
been  expanded  by  the  addition  of  a 
sentence  at  the  end  referring  to 
documentation  required  under  amended 
§  181.53  as  discussed  below. 

Section  141.68 

A  new  paragraph  (i)  has  been  added 
to  §  141.68  (time  of  entry)  regarding 
merchandise  covered  by  the  entry 
procedures  contained  in  amended 
§  181.53  as  discussed  below. 
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Section  144.38 

In  §  144.38,  which  concerns 
withdrawals  for  consumption,  a  new 
paragraph  (b)  has  been  added  to  cover 
withdrawals  either  for  exportation  to 
Canada  or  Mexico  or  for  entry  into  a 
duty-deferral  program  in  Canada  or 
Mexico. 

Section  181.53 

Section  181.53  is  retitled  to  reflect 
that  the  section  also  covers  collection 
(rather  than  only  waiver  or  reduction)  of 
duty,  and  the  section  text  is  extensively 
revised  in  order  to  accommodate  the 
necessary  documentation  and  other 
procedural  requirements  regarding  the 
collection  and  waiver  or  reduction  of 
duty  under  the  NAFTA  duty-deferral 
provisions.  In  addition  to  editorial, 
nonsubstantive  changes  to  enhance  the 
clarity  of  the  text,  the  revised  text 
incorporates  a  number  of  organizational 
and  substantive  changes  that  are 
outlined  below. 

Paragraph  (a)(1)  is  retitled  as  a 
definitions  paragraph  and  a  new 
definition  of  "date  of  exportation"  has 
been  added  as  subparagraph  (i)  thereof. 

Paragraph  (a)(2)  still  concerns  the 
"treatment  as  entered  or  withdrawn  for 
consumption"  principle  but  is  divided 
into  the  following  subparagraphs: 

1.  Subparagraph  (i)  incorporates  the 
provisions  of  former  paragraph  (a)(2) 
and  also  includes  two  new  principles 
stating  that  the  documentation  required 
to  be  filed  under  the  section  shall 
constitute  an  entry  or  withdrawal  for 
consumption  for  purposes  of  the 
Customs  Regulations  and  that  any 
assessment  of  duty  under  this  section 
shall  include  the  duties  and  fees 
referred  to  in  §§  181.42  (a)-(c)  (that  is. 
antidumping  and  countervailing  duties, 
premiums  on  quota,  tariff  rate  quota  or 
tariff  preference  level  goods,  and  fees 
under  section  22  of  the  Agricultural 
Adjustment  Act)  and  the  fees  provided 
for  in  §  24.23  (that  is,  fees  for  processing 
merchandise).  Subparagraph  (i)  refers  to 
goods  withdrawn  for  exportation  to 
Canada  or  Mexico  (subparagraph  (i)(A)) 
and  goods  withdrawn  and  entered  into 
a  duty-deferral  program  in  Canada  or 
Mexico  (subparagraph  (i)(B))  because 
Canada,  Mexico  and  the  United  States 
(the  three  NAFTA  Parties)  agreed  that 
goods  withdrawn  from  a  duty-deferral 
program  in  one  NAFTA  country  and 
entered  into  a  duty-deferral  program  in 
another  NAFTA  country  shall  be 
deemed  not  to  have  been  exported  (see 
section  F,  article  X  of  the  "Regulatory 
Standards  for  Implementation  of  the 
North  American  Free  Trade  Agreement" 
published  in  the  Federal  Register  on 
September  6, 1995,  at  60  FR  46464). 


2.  Subparagraph  (ii)  is  new  and 
provides  for  application  of  the  bond 
provisions  of  §  142.4  to  each  withdrawal 
and  exportation  transaction  under 
§181.53. 

3.  Subparagraph  (iii)  is  a  new 
provision  covering  documentation  filing 
and  duty  payment  procedures. 
Subparagraph  (A)  thereunder  specifies 
the  persons  who  must  file  the 
documentation  required  under  the 
section.  Subparagraph  (B)  provides  for 
the  filing  of  a  Customs  Form  7501 
within  10  working  days  of  the  date  of  ■ 
exportation  or  within  10  working  days 
after  being  entered  into  a  duty-deferral 
program  in  Canada  or  Mexico. 
Subparagraph  (C)  concerns  duty 
payment  and  requires  that  the  duty  be 
deposited  with  Customs  at  any  time 
prior  to,  but  no  later  than,  60  calendar 
days  after  the  date  of  exportation  of  the 
good  or  60  calendar  days  after  the  dale 
the  good  is  entered  into  a  duty-deferral 
program  in  Canada  or  Mexico,  and 
subparagraph  (C)  also  provides  for  the 
calculation  of  interest  from  the 
applicable  60th  calendar  day. 

Paragraph  (a)(3)  is  retitled  "waiver  or 
reduction  of  duties"  and  is  divided  into 
the  following  subparagraphs: 

1.  Subparagraph  (i)  incorporates  the 
provisions  of  former  paragraph  (a)(3)  but 
also  includes  two  new  substantive 
provisions.  The  first  of  these  new 
provisions  consists  of  an  exception 
clause  at  the  beginning  of  the 
subparagraph  regarding  duties  and  fees 
referred  to  in  §§  181.42  (a)-(c)  and  fees 
provided  for  in  §  24.23,  because  such 
duties  and  fees  may  not  be  waived  or 
reduced  under  the  NAFTA  drawback 
(incKiding  duty-deferral)  provisions. 
The  second  of  these  new  substantive 
provisions  requires  the  filing  of  a 
"claim"  for  waiver  or  reduction  of 
duties  and  states  that  the  claim  shall  be 
"based  on"  evidence  of  exportation  to 
Canada  or  Mexico  or  of  entry  into  a 
duty-deferral  program  in  Canada  or 
Mexico  and  satisfactory  evidence  of 
duties  paid  in  Canada  or  Mexico.  The 
"based  on"  provision  replaces  the 
former  requirement  of  submission  of 
such  evidence,  is  modeled  on  the 
approach  used  for  NAFTA  preferential 
duty  claims  (see  §  181.21(a)  of  the 
NAFTA  regulations),  and  is  intended  to 
reduce  the  paperwork  burden  and  to 
facilitate  electronic  filings. 

2.  Subparagraph  (ii)  is  a  new 
provision  covering  the  procedures  for 
filing  claims  and  paying  reduced  duties. 
This  subparagraph  requires  that  the 
claim  be  filed  on  Customs  Form  7501 
which  must  include  specified  Canadian 
or  Mexican  import  information  and 
provides  that  any  reduced  duties  must 


be  deposited  with  Customs  when  a 
claim  for  reduced  duties  is  filed. 

3.  Subparagraph  (iii)  is  a  new 
provision  which  provides  for  the  filing 
of  a  drawback  claim  if  goods  entered 
into  a  Canadian  or  Mexican  duty- 
deferral  program  are  subsequently 
withdrawn  from  that  duty-deferral 
program. 

Paragraph  (a)(4)  is  a  new  provision 
setting  forth  procedures  regarding  the 
liquidation  of  entries  filed  under 
§  181.53  both  if  no  claim  for  waiver  or 
reduction  of  duties  is  filed 
(subparagraph  (i))  and  if  a  claim  is  filed 
(subparagraph  (ii)).  This  paragraph 
generally  reflects  existing  statutory  and 
regulatory  standards  regarding 
liquidations,  including  notices  of 
liquidation,  deemed  liquidations,  and 
the  time  for  filing  protests  after 
liquidation.  In  addition,  in  cases  in 
which  a  claim  is  filed,  this  paragraph 
provides  for  an  automatic  3-year 
extension  of  liquidation,  because 
Customs  will  require  additional  time  to 
obtain  any  information  from  Canadian 
or  Mexican  Customs  necessary  to  verify 
a  claim  (see  §  181.50(b)  which  provides 
for  a  3-year  delay  in  liquidation  of 
drawback  claims). 

Former  paragraphs  (b)  through  (f)  are 
redesignated  as  subparagraphs  (1) 
through  (5)  under  a  new  paragraph  (b) 
titled  "assessment  and  waiver  or 
reduction  of  duty".  The  introductory 
texts  and/or  examples  in  newly 
designated  paragraphs  (b)  (l)-(5),  each 
of  which  still  deals  with  a  separate  type 
of  duty-deferral  program,  have  been 
modified  as  follows:  (1)  by  replacing  the 
references  to  evidence  of  exportation 
and  payment  of  duty  by  references  to 
the  filing  of  a  proper  claim  under 
paragraph  (a)(3)  of  the  section;  (2)  to 
refer,  where  appropriate,  to  the  filing  of 
Customs  Form  7501;  and  (3)  by  revising 
the  examples  to  more  accurately  reflect 
a  NAFTA  duty-deferral  context.  In 
addition,  the  example  concerning 
manipulation  in  warehouse  (former 
paragraph  (b),  now  paragraph  (b)(1))  has 
been  removed  because  it  no  longer 
reflects  current  law  as  interpreted  by  the 
courts  (see  Tropicana  Products  Inc.  v. 
U.S.,  789  F.Supp.  1154, 16  CIT  155 
(1992)).  Finally,  an  exception  regarding 
a  good  imported  from  Canada  or  Mexico 
for  repair  or  alteration  has  been  added 
at  the  beginning  of  the  text  covering 
temporary  importation  under  bond 
(former  paragraph  (f),  now  paragraph 
(b)(5)),  in  order  to  reflect  the  terms  of 
article  307(2)  of  the  NAFTA. 

Paragraph  (c)  concerns  recordkeeping 
and  corresponds  to  former  paragraph  (g) 
but  includes  a  new  requirement  that 
evidence  of  exportation  or  of  entry  into 
a  Canadian  or  Mexican  duty-deferral 
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program  and  payment  of  Canadian  or 
Mexican  duty  be  maintained  by  the 
person  who  Hies  a  claim  for  waiver  or 
reduction  of  duty  under  the  section. 

Paragraph  (d)  corresponds  to  former 
paragraph  (h)  and  differs  from  the 
former  text  in  referring  to  a  failure  to  file 
a  proper  claim  (rather  than  to  a  failure 
to  provide  evidence  of  duties  paid  or 
owed  to  Canada  or  Mexico)  and  also  in 
referring  more  specifically  to  the 
persons  who  are  liable  for  the  payment 
of  full  duties. 

Finally,  paragraph  (e)  corresponds  to 
former  paragraph  (i)  but  has  been 
modiTied  to  refer  to  reliquidation  of  the 
"entry  filed  under  this  section  pursuant 
to  19  U.S.C.  1508(b)(2)(B)(iii)  even  after 
liquidation  of  the  entry  has  become 
final"  (see  §  181.50(b)). 

Comments 

Before  adopting  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
insp>ection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  Franklin  Court,  1099  14th 
Street,  NW..  Suite  4000,  Washington. 
DC. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date  Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a),  public  notice  is  inapplicable  to 
these  interim  regulations  because  they 
are  within  the  foreign  affairs  function  of 
the  United  States.  The  United  States  is 
obligated  under  Chapter  Three  of  the 
NAFTA  to  implement  the  NAFTA  duty- 
deferral  provisions  with  resf)ect  to 
exportation  to  Canada  on  January  1, 
1996.  Furthermore,  for  the  same  reason, 
it  is  determined  that  good  cause  exists 
under  the  provisions  of  5  U.S.C. 
553(d)(3)  for  dispensing  with  a  delayed 
effective  date. 

Executive  Order  12866 

Because  this  document  involves  a 
foreign  affairs  function  of  the  United 
States  and  implements  an  international 
agreement,  it  is  not  subject  to  the 
provisions  of  E.O.  12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  under  control  number  1515-0208. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  collection  of  information  in  these 
regulations  is  in  §  181.53.  This 
information  is  required  in  connection 
with  the  withdrawal  of  goods  from  U.S. 
duty  deferral  programs  for  export  to 
Canada  or  Mexico  and  will  be  used  by 
the  U.S.  Customs  Service  both  to 
determine  the  amount  of  duty  to  be 
collected  on  the  exported  goods  and  to 
determine  eligibility  for  a  waiver  or 
reduction  of  such  duty.  The  likely 
respondents  are  business  organizations 
including  importers,  exporters  and 
manufacturers. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  405,070  hours. 

Estimated  average  annual  burden  per 
respondent/recordkeeper:  227  hours. 
Estimated  number  of  respondents 
and/or  recordkeepers:  1783. 

Estimated  annual  frequency  of 
responses:  1.069,800. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utilityrand  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW.,  Washington,  DC  20229. 


Drafting  Information.  The  principal  author 
of  this  document  was  Francis  W.  Foote, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel  from 
other  offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  JO 

Alterations.  Bonds,  Customs  duties 
and  inspection,  Exports.  Imports, 
Preference  programs,  Repairs,  Reporting 
and  recordkeeping  requirements.  Trade 
agreements. 

19  CFR  Part  113 

Air  carriers.  Bonds,  Customs  duties 
and  inspection.  Exports,  Foreign 
commerce  and  trade  statistics.  Freight, 
Imports,  Reporting  and  recordkeeping 
requirements,  Vessels. 

19  CFR  Part  141 

Bonds,  Customs  duties  and 
inspection.  Entry  of  merchandise. 
Invoices.  Powers  of  attorney.  Packaging, 
Release  of  merchandise.  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  144 

Bonds,  Customs  duties  and 
inspection.  Reporting  and 
recordkeeping  requirements, 
Warehouses. 

19  CFR  Part  l6l 

Administrative  practice  and 
procedure,  Canada,  Customs  duties  and 
inspection,  Exports,  Imports,  Mexico, 
Reporting  and  recordkeeping 
requirements.  Trade  agreements  (North 
American  Free-Trade  Agreement). 

Amendments  to  the  Regulations 

Accordingly,  parts  10,  113,  141,  144 
and  181.  Customs  Regulations  (19  CFR 
parts  10.  113.  141.  144  and  181).  are 
amended  as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  -  ^ED    CED 
RATE,  ETC. 

1.  The  authority  citation  for  part  10 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66.  1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States],  1321, 1481, 1484. 1498, 1508, 
1623.  1624.  3314; 

•  *  *  •  » 

2.  In  §  10.31.  paragraph  (h)  is 
amended  by  adding  a  new  sentence  at 
the  end  to  read  as  follows: 

$10.31    Entry;  bond. 

***** 

(h)  *  *  *  However,  a  TIB  importer 
may  be  required  to  file  an  entry  for 
consumption  and  pay  duties,  or  pay 
liquidated  damages  under  its  bond  for  a 
failure  to  do  so.  in  the  case  of 


UMI 


merchandise  imported  under 
subheading  9813.00.05.  HTSUS,  and 
subsequently  exported  to  Canada  or 
Mnxico  (see  §  181.53  of  this  chapter). 

PART  11»— CUSTOMS  BONDS 

1.  The  authority  citation  for  part  113 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66, 1623. 1624. 

***** 

2.  In  §  113.62.  the  introductory  texts 
of  paragraphs  (a)(1)  and  (b)  are  revised 
to  read  as  follows 

§113.62     Basic  importaiJon  and  entry  bond 
conditions. 

***** 

(a)  Agreement  to  Pay  Duties,  Taxes, 
and  Charges. 

(1)  If  merchandise  is  imported  and 
released  from  Customs  custody  or 
withdrawn  from  a  Customs  bonded 
warehouse  into  the  commerce  of.  or  for 
consumption  in,  the  United  States,  or 
under  §  181.53  of  this  chapter  is 
withdrawn  from  a  duty-deferral  program 
for  exportation  to  Canada  or  Mexico  or 
for  entry  into  a  duty-deferral  program  in 
Canada  or  Mexico,  the  obligors 
(principal  and  surety,  jointly  and 
severally)  agree  to: 
*        *        *        *        ^ 

(b)  Agreement  to  Make  or  Complete 
Entry.  If  all  or  part  of  imported 
merchandise  is  released  before  entry 
under  the  provisions  of  the  special 
delivery  permit  procedures  under  19 
U.S.C.  1448(b).  or  released  before  the 
completion  of  the  entry  under  19  U.S.C. 
1484(a),  or  withdrawn  from  a  duty- 
deferral  program  for  either  exportation 
to  Canada  or  Mexico  or  for  entry  into  a 
duty-deferral  program  in  Canada  or 
Mexico  before  the  filing  of  the 
documentation  provided  for  in 

§  181.53(a){^  of  this  chapter,  the 
principal  agrees  to  file  within  the  time 
and  in  the  manner  prescribed  by  law 
and  regulation,  documentation  to  enable 
Customs  to: 


PART  141— ENTB 
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l.-The  authority  citation  for  part  141 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66,  1448,  1484,  1624. 

***** 

Section  141.68  also  issued  under  19 
U.S.C.  1315; 

***** 

2.  In  §  141.0a.  paragraphs  (a)  and  (f) 
are  amended  by  adding  a  sentence  at  the 
end  to  read  as  follows: 

§  141.0a    [>efinitions. 


(a)  Entry.  *  *  *  "Entry"  also  means 
that  documentation  required  by  §  181.53 
of  this  chapter  to  be  filed  with  Customs 
to  withdraw  merchandise  from  a  duty- 
deferral  program  in  the  United  States  for 
exportation  to  Canada  or  Mexico  or  for 
entry  into  a  duty-deferral  program  in 
Canada  or  Mexico. 
***** 

(f)  Entered  for  consumption.  *  *   * 
"Entered  for  consumption"  also  means 
the  necessary  documentation  has  been 
filed  with  Customs  to  withdraw 
merchandise  from  a  duty-deferral 
program  in  the  United  States  for 
exportation  to  Canada  or  Mexico  or  for 
entry  into  a  duty-deferral  program  in 
Canada  or  Mexico  (see  §  181.53  of  this 
chapter). 
***** 

3.  Section  141.68  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 


§  141  68 


It-  o!  entry. 


(i)  Exportation  to  Canada  or  Mexico  of 
goods  imported  into  the  United  States 
under  a  duty-deferral  program  defined 
in  §181.53  of  this  chapter.  When 
merchandise  in  a  U.S.  duty-deferral 
program  is  withdrawn  for  exportation  to 
Canada  or  Mexico  or  for  entry  into  a 
duty-deferral  program  in  Canada  or 
Mexico,  the  date  of  entry  is  the  date  the 
entry  is  required  to  be  filed  under  ~ 
§  181.53{a)(2)(iii)  of  this  chapter. 

PART  144— WAREHOUSE  ^NC 
REWAREHOUSE  EN*R!ES  -'.^^ 
WITHDRAWALS 

1.  1  he  authority  citation  for  part  144 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66.  1484,  1557.  1559, 
1624. 

***** 

2.  Section  144.38  is  amended  by 
adding  a  new  paragraph  (b)  to  read  as 

fnllnvvs' 

§  1 44.38    vVithdf awal  for  consumption. 
***** 

r 

(b)  Withdrawal  for  exportation  to 
Canada  or  Mexico.  A  withdrawal  for 
exportation  to  Canada  or  Mexico  or  for 
entry  into  a  duty-deferral  program  in 
Canada  or  Mexico  is  considered  a 
withdrawal  for  consumption  pursuant 
to  §  181.53  of  this  chapter. 


PART  181-  NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  authority  citation  for  part  181 
continues  to  read  as  follows: 


Authority:  19  U.S.C.  66, 1202  (General 
Note  20.  Harmonized  Tariff  Schedule  of  the 
United  States).  1624,  3314. 

2.  Section  181.53  is  revised  to  read  as 
follows: 

§  1 81 .53    Collection  and  waiver  or 
reduction  of  duty  under  duty-deferral 
programs. 
(a)  General. 

(1)  Definitions.  The  following 
definitions  shall  apply  for  purposes  of 
this  section: 

(i)  Date  of  exportation.  "Date  of 
exportation"  means  the  date  of 
importation  into  Canada  or  Mexico  as 
reflected  on  the  applicable  Canadian  or 
Mexican  entry  document  (see 
§  181.47(c)(1)  and  (2)). 

(ii)  Duty-deferral  program.  A  "duty- 
deferral  program"  means  any  measure 
which  postpones  duty  payment  upon 
arrival  of  a  good  in  the  United  States 
until  withdrawn  or  removed  for 
exportation  to  Canada  or  Mexico  or  for 
entry  into  a  Canadian  or  Mexican  duty- 
deferral  program.  Such  measures  govern 
manipulation  warehouses, 
manufacturing  warehouses,  smelting 
and  refining  warehouses,  foreign  trade 
zones,  and  those  temporary 
importations  under  bond  that  are 
specified  in  paragraph  (b)(5)  of  this 
section. 

(2)  Treatment  as  entered  or 
withdrawn  for  consumption. 

(i)  General. 

(A)  Where  a  good  is  imported  into  the 
United  States  pursuant  to  a  duty- 
deferral  program  and  is  subsequently 
withdrawn  from  the  duty-deferral 
program  for  exportation  to  Canada  or 
Mexico  or  is  used  as  a  material  in  the 
production  of  another  good  that  is 
subsequently  withdrawn  from  the  duty- 
deferral  program  for  exportation  to 
Canada  or  Mexico,  and  provided  that 
the  good  is  a  "good  subject  to  NAFTA 
drawback"  within  the  meaning  of  19 
U.S.C.  3333  and  is  not  described  in 

§  181.45  of  this  part,  the  documentation 
required  to  be  filed  under  this  section  in 
connection  with  the  exportation  of  the 
good  shall,  for  purposes  of  this  chapter, 
constitute  an  entry  or  withdrawal  for 
consumption  and  the  exported  good 
shall  be  subject  to  duty  which  shall  be 
assessed  in  accordance  with  paragraph 
(b)  of  this  section. 

(B)  Where  a  good  is  imported  into  the 
United  States  pursuant  to  a  duty- 
deferral  program  and  is  subsequently 
withdrawn  from  the  duty-deferral 
progra.m  and  entered  into  a  duty- 
deferral  program  in' Canada  or  Mexico  or 
is  used  as  a  material  in  the  production 
of  another  good  that  is  subsequently 
withdrawn  from  the  duty-deferral 
program  and  entered  into  a  duty- 
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deferral  program  in  Canada  or  Mexico, 
and  provided  that  the  good  is  a  "good 
subject  to  NAFTA  drawback"  within  the 
meaning  of  19  U.S.C.  3333  and  is  not 
described  in  §  181.45,  the 
documentation  required  to  be  filed 
under  this  section  in  connection  with 
the  withdrawal  of  the  good  from  the 
U.S.  duty-deferral  program  shall,  for 
purposes  of  this  chapter,  constitute  an 
entry  or  withdrawal  for  consumption 
and  the  withdrawn  good  shall  be  subject 
to  duty  which  shall  be  assessed  in 
accordance  with  paragraph  (b)  of  this 
section. 

(C)  Any  assessment  of  duty  under  this 
section  shall  include  the  duties  and  fees 
referred  to  in  §  181.42  (a)  through  (c) 
and  the  fees  provided  for  in  §  24.23  of 
this  chapter;  these  inclusions  shall  not 
be  subject  to  refund,  waiver,  reduction 
or  drawback. 

(ii)  Bond  requirements.  The 
provisions  of  §  142.4  of  this  chapter 
shall  apply  to  each  withdrawal  and 
exportation  transaction  described  in 
paragraph  (a)(2)(i)  of  this  section. 
However,  in  applying  the  provisions  of 
§  142.4  of  this  chapter  in  the  context  of 
this  section,  any  reference  to  release 
from  Customs  custody  in  §  142.4  of  this 
chapter  shall  be  taken  to  mean 
exportation  to  Canada  or  Mexico. 

(iii)  Documentation  filing  and  duty 
payment  procedures. 

(A)  Persons  required  to  file.  In  the 
circumstances  described  in  paragraph 
(a)(2)(i)  of  this  section,  the 
documentation  described  in  paragraph 
(a)(2){iii)(B)  of  this  section  must  be  filed 
by  one  of  the  following  persons: 

( 2)  In  the  case  of  a  withdrawal  of  the 
goods  from  a  warehouse,  the  person 
who  has  the  right  to  withdraw  the 
goods: 

[2)  In  the  case  of  a  temporary 
importation  under  bond  (TIB)  specified 
in  paragraph  (b)(5)  of  this  section,  the 
TIB  importer  whether  or  not  he  sells  the 
goods  for  export  to  Canada  or  Mexico 
unless  §  10.31(h)  of  this  chapter  applies; 
or 

[3]  In  the  case  of  a  withdrawal  from 
a  foreign  trade  zone,  the  person  who  has 
the  right  to  make  entry.  However,  if  a 
zone  operator  is  not  the  person  with  the 
right  to  make  entry  of  the  good,  the  zone 
operator  shall  be  responsible  for  the 
payment  of  any  duty  due  in  the  event 
the  zone  operator  permits  such  other 
person  to  remove  the  goods  from  the 
zone  and  such  other  person  fails  to 
comply  with  §§  146.67  and  146.68  of 
this  chapter. 

(B)  Documentation  required  to  be 
filed  and  required  filing  date.  The 
person  required  to  file  shall  file 
Customs  Form  7501  no  later  than  10 
working  days  after  the  date  of 


exportation  to  Canada  or  Mexico  or  10 
working  days  after  being  entered  into  a 
duty-deferral  program  in  Canada  or 
Mexico.  Except  where  the  context 
otherwise  requires  and  except  as 
otherwise  specifically  provided  in  this 
paragraph,  the  procedures  for 
completing  and  filing  Customs  Form 
7501  in  connection  with  the  entry  of 
merchandise  under  this  chapter  shall 
apply  for  purposes  of  this  paragraph. 
For  purposes  of  completing  Customs 
Form  7501  under  this  paragraph,  any 
reference  on  the  form  to  the  entry  date 
shall  be  taken  to  refer  to  the  date  of 
exportation  of  the  good  or  the  date  the 
goods  are  entered  into  a  duty-deferral 
program  in  Canada  or  Mexico.  The 
Customs  Form  7501  required  under  this 
paragraph  may  be  transmitted 
electronically. 

(C)  Duty  payment.  The  duty  estimated 
to  be  due  under  paragraph  (b)  of  this 
section  shall  be  deposited  with  Customs 
60  calendar  days  after  the  date  of 
exportation  of  the  good.  If  a  good  is 
entered  into  a  duty-deferral  program  in 
Canada  or  Mexico,  the  duty  estimated  to 
be  due  under  paragraph  (b)  of  this 
section,  but  without  any  waiver  or 
reduction  provided  for  in  that 
paragraph,  shall  be  deposited  with 
Customs  60  calendar  days  after  the  date 
the  good  is  entered  into  such  duty- 
deferral  program.  Nothing  shall 
preclude  the  deposit  of  such  estimated 
duty  at  the  time  of  filing  the  Customs 
Form  7501  under  paragraph  (a)(2)(iii)(B) 
of  this  section  or  at  any  other  time 
within  the  60-day  period  prescribed  in 
this  paragraph.  However,  any  interest 
calculation  shall  run  from  the  date  the 
duties  are  required  to  be  deposited. 
(3)  Waiver  or  reduction  of  duties. 
(i)  General.  Except  in  the  case  of 
duties  and  fees  referred  to  in 
§§  181.42(a)  through  (c)  and  fees 
provided  for  in  §  24.23  of  this  chapter. 
Customs  shall  waive  or  reduce  the 
duties  paid  or  owed  under  paragraph 
(a)(2)  of  this  section  by  the  person  who 
is  required  to  file  the  Customs  Form 
7501  (see  paragraph  (a)(2)(iii)(A)  of  this 
section)  in  accordance  with  paragraph 
(b)  of  this  section,  provided  that  a  claim 
for  waiver  or  reduction  of  the  duties  is 
filed  with  Customs  within  the 
appropriate  60-day  time  frame.  The 
claim  shall  be  based  on  evidence  of 
exportation  or  entry  into  a  Canadian  or 
Mexican  duty-deferral  program  and 
satisfactory  evidence  of  duties  paid  in 
Canada  or  Mexico  (see  §  181.47(c)). 

(ii)  F;7/7ig  of  claim  and  payment  of 
reduced  duties.  A  claim  for  a  waiver  or 
reduction  of  duties  under  paragraph 
(a)(3)(i)  of  this  section  shall  be  made  on 
Customs  Form  7501  which  shall  set 
forth,  in  addition  to  the  information 


required  under  paragraph  (a)(2)(iii)(B)  of 
this  section,  a  description  of  the  good 
exported  to  Canada  or  Mexico  and  the 
Canadian  or  Mexican  import  entry 
number,  date  of  importation,  tariff 
classification  number,  rate  of  duty  and 
amount  of  duty  paid.  If  a  claim  for 
reduction  of  duties  is  filed  under  this 
paragraph,  the  reduced  duties  shall  be 
deposited  with  Customs  when  the  claim 
is  filed. 

(iii)  Drawback  on  goods  entered  into 
a  duty-deferral  program  in  Canada  or 
Mexico.  After  goods  in  a  duty-deferral 
program  in  the  United  States  which 
have  been  sent  from  the  United  States 
and  entered  into  a  duty-deferral 
program  in  Canada  or  Mexico  are  then 
withdrawn  from  that  Canadian  or 
Mexican  duty-deferral  program  either 
for  entry  into  Canada  or  Mexico  or  for 
export  to  a  non-NAFTA  country,  the 
person  who  filed  the  Customs  Form 
7501  (see  paragraph  (a)(2)(iii)(A)  of  this 
section)  may  file  a  claim  for  drawback 
if  the  goods  are  withdrawn  within  5 
years  from  the  date  of  the  original 
importation  of  the  good  into  the  United 
States.  If  the  goods  are  entered  for 
consumption  in  Canada  or  Mexico, 
drawback  will  be  calculated  in 
accordance  with  §  181.44  of  this  part. 
(4)  Liquidation  of  entry. 
(i)  If  no  claim  is  filed.  If  no  claim  for 
a  waiver  or  reduction  of  duties  is  filed 
in  accordance  with  paragraph  (a)(3)  of 
this  section.  Customs  shall  determine 
the  final  duties  due  under  paragraph 
(a)(2)(i)  of  this  section  and  shall  post  a 
bulletin  notice  of  liquidation  of  the 
entry  filed  under  this  section  in 
accordance  with  §  159.9  of  this  chapter. 
Where  no  claim  was  filed  in  accordance 
with  this  section  and  Customs  fails  to 
liquidate,  or  extend  liquidation  of,  the 
entry  filed  under  this  section  within  1 
year  from  the  date  of  the  entry,  upon  the 
date  of  expiration  of  that  l-y6ar  period 
the  entry  shall  be  deemed  liquidated  by 
operation  of  law  in  the  amount  asserted 
by  the  exporter  on  the  Customs  Form 
7501  filed  under  paragraph  (a)(2)(iii)(A) 
of  this  section.  A  protest  under  section 
514,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1514),  and  part  174  of  this 
chapter  shall  be  filed  within  90  days 
from  the  date  of  posting  of  the  notice  of 
liquidation  under  this  section. 

(ii)  If  a  claim  is  filed.  If  a  claim  for 
a  waiver  or  reduction  of  duties  is  filed 
in  accordance  with  paragraph  (a)(3)  of 
this  section,  an  extension  of  liquidation 
of  the  entry  filed  under  this  section 
shall  take  effect  for  a  period  not  to 
exceed  3  years  from  the  date  the  entry 
was  filed.  Before  the  close  of  the 
extension  period.  Customs  shall 
liquidate  the  entry  filed  under  this 
section  and  shall  post  a  bulletin  notice 
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of  liquidation  in  accordance  with 
§  159.9  of  this  chapter.  If  Customs  fails 
to  liquidate  the  entry  filed  under  this 
section  within  4  years  from  the  date  of 
the  entry,  upon  the  date  of  expiration  of 
that  4-year  period  the  entry  shall  be 
deemed  liquidated  by  operation  of  law 
in  the  amount  asserted  by  the  exporter 
on  the  Customs  Form  7501  filed  under 
paragraph  (a)(3)(ii)  of  this  section.  A 
protest  under  section  514,  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1514),  and 
part  174  of  this  chapter  shall  be  filed 
within  90  days  from  the  date  of  posting 
of  the  notice  of  liquidation  under  this 
section. 

(b)  Assessment  and  waiver  or 
reduction  of  duty. 

(1)  Manipulation  in  warehouse. 
Where  a  good  subject  to  NAFTA 
drawback  under  this  subpart  is 
withdrawn  from  a  bonded  warehouse 
(19  U.S.C.  1562)  after  manipulation  for 
exportation  to  Canada  or  Mexico  or  for 
entry  into  a  duty-deferral  program  in 
Canada  or  Mexico,  duty  shall  be 
assessed  on  the  good  in  its  condition 
and  quantity,  and  at  its  weight,  at  the 
time  of  such  withdrawal  from  the 
warehouse  and  with  such  additions  to, 
or  deductions  from,  the  final  appraised 
value  as  may  be  necessary  by  reason  of 
its  change  in  condition.  Such  duty  shall 
be  paid  no  later  than  60  calendar  days 
after  the  date  of  exportation  or  of  entry 
into  the  duty-deferral  program  of 
Canada  or  Mexico,  except  that,  upon 
filing  of  a  proper  claim  under  paragraph 
(a)(3)  of  this  section,  the  duty  shall  be 
waived  or  reduced  in  an  amount  that 
does  not  exceed  the  lesser  of  the  total 
amount  of  duty  payable  on  the  good 
under  this  section  or  the  total  amount  of 
customs  duties  paid  to  Canada  or 
Mexico. 

(2)  Bonded  manufacturing  warehouse. 
Where  a  good  is  manufactured  in  a 
bonded  warehouse  (19  U.S.C.  1311) 
with  imported  materials  and  is  then 
withdrawn  for  exportation  to  Canada  or 
Mexico  or  for  entry  into  a  duty-deferral 
program  in  Canada  or  Mexico,  duty 
shall  be  assessed  on  the  materials  in 
their  condition  and  quantity,  and  at 
their  weight,  at  the  tinie  of  their 
importation  into  the  United  States.  Such 
duty  shall  be  paid  no  later  than  60 
calendar  days  after  either  the  date  of 
exportation  or  of  entry  into  a  duty- 
deferral  program  of  Canada  or  Mexico, 
except  that,  upon  filing  of  a  proper 
claim  under  paragraph  (a)(3)  of  this 
section,  the  duty  shall  be  waived  or 
reduced  in  an  amount  that  does  not 
exceed  the  lesser  of  the  total  amount  of 
duty  payable  on  the  materials  under  this 
section  or  the  total  amount  of  customs 
duties  paid  to  Canada  or  Mexico. 


Example.  Company  N  imports  tea  into  the 
United  States  and  makes  a  Clasr  6  warehouse 
entry.  Company  N  manufactures  sweetened 
ice  tea  mix  by  combining  the  imported  tea 
with  refined  cane  sugar  and  other  flavorings 
and  packaging  it' in  retail  size  canisters.  Upon 
withdrawal  of  the  ice  tea  mix  from  the 
warehouse  for  exportation  to  Canada,  a 
Customs  Form  7501  is  filed  showing  $900  in 
estimated  U.S.  duties  on  the  basis  of  the 
unmanufactured  tea.  Upon  entry  into 
(iinada,  the  equivalent  of  USS800  is  assessed 
on  the  exported  ice  tea  mix.  Company  N 
submits  to  Customs  a  proper  claim  under 
paragraph  (a)(3)  of  this  section  showing 
payment  of  the  US$800  equivalent  in  duties 
to  Canada.  Company  N  will  only  be  required 
to  pay  $100  in  U.S.  duties  out  of  the  $900 
amount  reflected  on  the  Customs  Form  7501. 

(3)  Bonded  smelting  or  refining 
warehouse.  For  any  qualifying  imported 
metal-bearing  materials  (19  U.S.C. 
1312),  duty  shall  be  assessed  on  the 
imported  materials  and  the  charges 
against  the  bond  canceled  no  later  than 
60  calendar  days  after  either  the  date  of 
exportation  of  the  treated  materials  to 
Canada  or  Mexico  or  the  date  of  entry 
of  the  treated  materials  into  a  duty- 
deferral  program  of  Canada  or  Mexico, 
either  from  the  bonded  smelting  or 
refining  warehouse  or  from  such  other 
customs  bonded  warehouse  after  the 
transfer  of  the  same  quantity  of  material 
from  a  bonded  smeUing  or  refining 
warehouse.  However,  upon  filing  of  a 
proper  claim  under  paragraph  (a)(3)  of 
this  section,  the  duty  on  the  imported 
materials  shall  be  waived  or  reduced  in 
an  amount  that  does  not  exceed  the 
lesser  of  the  total  amount  of  duty 
payable  on  the  imported  materials 
under  this  section  or  the  total  amount  of 
customs  duties  paid  to  Canada  or 
Mexico. 

Example.  Company  Z  imports  47  million 
pounds  of  electrolytic  zinc  which  is  entered 
into  a  bonded  smelting  and  refining 
warehouse  (Class  7)  for  processing. 
Thereafter,  Company  Z  withdraws  the 
merchandise  for  exportation  to  Canada  and 
files  a  Customs  Form  7501  showing  $90,000 
in  estimated  U.S.  duty  on  the  dutiable 
quantity  of  metal  contained  in  the  imported 
metal-bearing  materials.  Upon  entry  of  the 
processed  zinc  into  Canada,  the  equivalent  of 
US$50,000  in  duties  are  assessed.  Within  60 
days  of  exportation  Company  Z  files  a  proper 
claim  under  paragraph  (a)(3)  of  this  section 
and  Customs  liquidates  the  entry  'vith  duty 
due  in  the  amount  of  $40,000. 

(4)  Foreign  trade  zone.  For  a  good  that 
is  manufactured  or  otherwise  changed 
in  condition  in  a  foreign  trade  zone  (19 
U.S.C.  81c(a))  and  then  withdrawn  from 
the  zone  for  exportation  to  Canada  or 
Mexico  or  for  entry  into  a  Canadian  or 
Mexican  duty-deferral  program,  the 
duty  assessed,  as  calculated  under 
paragraph  (e)(1)  or  (e)(2)  of  this  section, 
shall  be  paid  no  later  than  60  calendar 


days  after  either  the  date  of  exportation 
of  the  good  to  Canada  or  Mexico  or  the 
date  of  entry  of  the  good  into  a  duty- 
deferral  program  of  Canada  or  Mexico, 
except  that,  upon  filing  of  a  proper 
claim  under  paragraph  (a)(3)  of  this 
section,  the  duty  shall  be  waived  or 
reduced  in  an  amount  that  does  not 
exceed  the  lesser  of  the  total  amount  of 
duty  payable  on  the  good  under  this 
section  or  the  total  amount  of  customs 
duties  paid  to  Canada  or  Mexico. 

(i)  Nonprivileged  foreign  status.  In  the 
case  of  a  nonprivileged  foreign  status 
good,  duty  is  assessed  on  the  good  in  its 
condition  and  quantity,  and  at  its 
weight,  at  the  time  of  its  exportation 
from  the  zone  to  Canada  or  Mexico  or 
its  entry  into  a  duty-deferral  program  of 
Canada  or  Mexico. 

Example.  CMC  imports  $1,000,000  worth 
of  auto  parts  from  Korea  and  admits  them 
into  Foreign-Trade  Subzone  numt»er  00, 
claiming  nonprivileged  foreign  status.  (If  the 
auto  parts  had  been  regularly  entered  they 
would  have  been  dutiable  at  4  percent,  or 
$40,000.)  CMC  manufactures  subcompact 
automobiles.  Automobiles  are  dutiable  at  2.5 
percent  ($23,000)  if  entered  for  consumption 
in  the  United  States.  CMC  withdraws  the 
automobiles  from  the  zone  and  exports  them 
to  Mexico.  Upon  entry  of  the  automobiles  in 
Mexico,  CMC  pays  the  equivalent  of 
US$20,000  in  duty.  Before  the  expiration  of 
60  calendar  days  from  the  date  of 
exportation,  CMC  files  a  proper  claim  under 
paragraph  (a)(3)  of  this  section  and  pays 
$5,000  in  duty  to  Customs  representing  the 
difference  between  the  $25,000  which  would 
have  been  fwid  if  the  automobiles  had  been 
entered  for  consumption  from  the  zone  and 
the  US$20,000  equivalent  paid  to  Mexico. 

(ii)  Privileged  foreign  status.  In  the 
case  of  a  privileged  foreign  status  good, 
duty  is  assessed  on  the  good  in  its 
condition  and  quantity,  and  at  its 
weight,  at  the  time  privileged  status  is 
granted  in  the  zone. 

Example.  O&G,  Inc.  admits  Kuwaiti  crude 
petroleum  into  its  zone  and  requests,  one 
month  later,  privileged  foreign  status  on  the 
crude  t)efore  refining  the  crude  into  motor 
gasoline  and  kerosene.  Upon  withdrawal  of 
the  refined  goods  from  the  zone  by  O&G,  Inc. 
for  exportation  to  Canada,  a  Customs  Form 
7501  is  filed  showing  $700  in  estimated 
duties  on  the  imported  crude  petroleum 
(rather  than  on  the  refined  goods  which 
would  have  been  assessed  $1,200).  D&O  is 
the  consignee  in  Canada  and  pays  the 
Canadian  customs  duty  assessment  of  the 
equivalent  of  US$1,500  on  the  goods.  O&G, 
Inc.  is  entitled  to  a  waiver  of  the  full  $700 
in  duties  upon  filing  of  a  proper  claim  under 
paragraph  (a)(3)  of  this  section. 

(5)  Temporary  importation  under 
bond.  Except  in  the  case  of  a  good 
imported  from  Canada  or  Mexico  for 
repair  or  alteration,  where  a  good, 
regardless  of  its  origin,  was  imported 
temporarily  free  of  duty  for  repair. 
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alteration  or  processing  (subheading 
9813.00.05.  Harmonized  Tariff  Schedule 
of  the  United  States)  and  is 
subsequently  exported  to  Canada  or 
Mexico,  duty  shall  be  assessed  on  the 
good  on  the  basis  of  its  condition  at  the 
time  of  its  importation  into  the  United 
States.  Such  duty  shall  be  paid  no  later 
than  60  calendar  days  after  either  the 
date  of  exportation  or  the  date  of  entry 
into  a  duty-deferral  program  of  Canada 
or  Mexico,  except  that,  upon  filing  of  a 
proper  claim  under  paragraph  (a)(3)  of 
this  section,  the  duty  shall  be  waived  or 
reduced  in  an  amount  that  does  not 
exceed  the  lesser  of  the  total  amount  of 
duty  payable  on  the  good  under  this 
section  or  the  total  amount  of  customs 
duties  paid  to  Canada  or  Mexico. 

Example.  Company  A  imports  glassware 
under  subheading  9813.00.05,  HTSUS.  The 
glassware  is  from  France  and  would  be 
dutiable  under  a  regular  consumption  entry 
at  $6,000.  Company  A  alters  the  glassware  by 
etching  hotel  logos  on  the  glassware.  Two 
weeks  later.  Company  A  sells  the  glassware 
to  Company  B,  a  Mexican  comp»any.  and 
ships  the  glassware  to  Mexico.  Company  B 
enters  the  glassware  and  is  assessed  duties  in 
an  amount  equivalent  to  USS6,200  and 
claims  NAFTA  preferential  tariff  treatment. 
Company  B  provides  a  copy  of  the  Mexican 
landing  certificate  to  Company  A  showing 
that  the  US$6,200  equivalent  in  duties  was 
asses.sed  but  not  yet  paid  to  Mexico.  If 
Mexico  ultimately  denies  Company  B's 
NAFTA  claim  and  the  Mexican  duty 
payment  becomes  final,  Company  A,  upon 
submission  to  Customs  of  a  prof)er  claim 
under  paragraph  (a)(3)  of  this  section,  is 
entitled  to  a  waiver  of  the  fiill  S6,000  in  U.S. 
duty. 

(c)  Recordkeeping  requirements.  If  a 
person  intends  to  claim  a  waiver  or 
reduction  of  duty  on  goods  under  this 
section,  that  person  shall  maintain 
records  concerning  the  value  of  all 
involved  goods  or  materials  at  the  time 
of  their  importation  into  the  United 
States  and  concerning  the  value  of  the 
goods  at  the  time  of  their  exportation  to 
Canada  or  Mexico  or  entry  into  a  duty- 
deferral  program  of  Canada  or  Mexico, 
and  if  a  person  files  a  claim  under  this 
section  for  a  waiver  or  reduction  of  duty 
on  goods  exported  to  Canada  or  Mexico 
or  entered  into  a  Canadian  or  Mexican 
duty-deferral  program,  that  person  shall 
maintain  evidence  of  exportation  or 
entry  into  a  Canadian  or  Mexican  duty- 
deferral  program  and  satisfactory 
evidence  of  the  amount  of  any  customs 
duties  paid  to  Canada  or  Mexico  on  the 
good  (see  §  181.47(c)).  Failure  to 
maintain  adequate  records  will  result  in 
denial  of  the  claim  for  waiver  or 
reduction  of  duty. 

(d)  Failure  to  file  proper  claim.  If  the 
person  identified  in  paragraph 
(a}(2)(iii)(A)  of  this  section  fails  to  file 


a  proper  claim  within  the  60-day  period 
specified  in  this  section,  that  person,  or 
the  FTZ  operator  pursuant  to  paragraph 
(a)(2)(iii)(A)(J)  of  this  section,  will  be 
liable  for  payment  of  the  full  duties 
assessed  under  this  section  and  without 
any  waiver  or  reduction  thereof. 

(e)  Subsequent  claims  for  preferential 
tariff  treatment.  If  a  claim  for  a  refund 
of  duties  is  allowed  by  the  Canadian  or 
Mexican  customs  administration  under 
Article  502(3)  of  tbe  NAFTA  or  under 
any  other  circumstance  after  duties  have 
been  waived  or  reduced  under  this 
section.  Customs  may  reliquidate  the 
entry  filed  under  this  section  pursuant 
to  19  U.S.C.  1508(b)(2)(B)(iii)  even  after 
liquidation  of  the  entry  has  become 
final. 

George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  January  24,  1996. 
lohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  96-1677  Filed  1-29-96;  8:45  ami 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Aninnal  Drugs; 
Oxytetracycllne  Hydrochloride  Soluble 
Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  the  use  of  a  generic 
oxytetracycllne  hydrochloride  soluble 
powder  administered  orally  in  drinking 
water  for  either  control  or  control  and 
treatment  of  certain  diseases  of 
chickens,  turkeys,  swine,  cattle,  and 
sheep. 

EFFECTIVE  DATE:  January  30.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  St.  Ter., 
P.O.  Box  6457.  St.  Joseph,  MO  64506- 
0457,  filed  ANADA  200-146  which 
provides  for  use  of  oxytetracycllne 
hydrtx:hloride  soluble  powder  in  the 


drinking  water  of  chickens,  turkeys, 
swine,  cattle,  and  sheep.  The  medicated 
drinking  water  is  used  as  follows:  (1) 
Chickens  for  control  of  infectious 
sjmovitis  caused  by  Mycoplasma  ' 
synoviae,  chronic  respiratory  disease 
and  air  sac  infections  caused  by 
Mycoplasma  gallisepticum  and 
Escherichia  coli,  and  fowl  cholera 
caused  by  Pasteurella  multocida;  (2) 
turkeys  for  control  of  hexamitiasis 
caused  by  Hexamita  meleagridis, 
infectious  synovitis  caused  by  M. 
synoviae,  and  complicating  bacterial 
organisms  associated  with  blue  comb 
(transmissible  enteritis;  coronaviral 
enteritis);  (3)  swine  for  control  and 
treatment  of  bacterial  enteritis  caused  by 
E.  coli  and  Salmonella  choleraesuis  and 
bacterial  pneumonia  caused  by  P. 
multocida;  (4)  breeding  swine  for 
control  and  treatment  of  leptospirosis 
(reducing  the  incidence  of  abortions  and 
shedding  of  leptospira)  caused  by 
Leptospira  pomona;  (5)  calves,  beef 
cattle,  and  nonlactating  dairy  cattle  for 
control  and  treatment  of  bacterial 
enteritis  caused  by  E.  coli  and  bacterial 
pneumonia  (shipping  fever  complex) 
caused  by  P.  multocida;  and  (6)  sheep 
for  control  and  treatment  of  bacterial 
enteritis  caused  by  E.  coli  and  bacterial 
pneumonia  (shipping  fever  complex) 
caused  by  P.  multocida. 

ANADA  200-146  for  Phoenix 
Scientific's  oxytetracycllne 
hydrochloride  soluble  powder  is 
approved  as  a  generic  copy  of  Pfizer's 
Terramycin®  Soluble  Powder  which  is 
covered  by  NADA  8-622.  The  ANADA 
is  approved  as  of  December  7, 1995,  and 
the  regulations  in  21  CFR  520.1660d  are 
amended  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  nas  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 


UMI 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520^    OR/^L  OOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1660d  is  amended  by 
adding  new  paragraphs  (a)(7)  and  (b)(5) 
to  read  as  follows: 

§  S20.1660d  Oxytetracycllne  hydrochiorde 
soluble  powder. 

(a)  *  *  * 

(7)  Each  18.14  grams  of  powder 
contains  1  gram  of  OTC  HCl  (pail:  2  lb). 

(b)  *  *  * 

(5)  No.  059130  for  use  of  OTC  HCl 
concentration  in  paragraph  (a)(7)  of  this 
section  in  chickens,  turkeys,  swine, 
cattle,  and  sheep. 


Dated:  January  3,  1996. 
Stephen  F.  Siuidlof, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  96-1741  Filed  1-29-96;  8:45  am) 
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DEP-iRf  MENT  CF  S^ATh 

22  Cf'P  Part  31 
[Public  Notice  2298] 

Repeal  of  Certain  To^t  and  Property 
Damage  Claims  Recuiations 

AGENCY:  Office  ot  the  Legal  Adviser, 
Department  of  State. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Department  of  State  will 
repeal  22  CFR  part  31,  which  contains 
regulations  implementing  the  Federal 
Tort  Claims  Act  (FTCA)  with  respect  to 
the  Department  (subparts  A  and  B),  the 
State  Department's  independent 
authority  to  pay  tort  claims  arising  in 
foreign  countries  (subpart  C),  and 
certain  claims  against  the  International 
Boundary  and  Water  Commission, 
United  States  and  Mexico  (IBWC) 
(subpart  D). 

DATES:  This  rule  is  effective  May  13, 
1996,  unless  significant  adverse 
comments  are  received  on  or  before 
March  8,  1996. 

If  significant  adverse  comments  are 
received,  the  State  Department  will 
publish  a  document  in  the  Federal 
Register  before  May  13,  1996 
withdrawing  this  rule 


ADDRESSES:  Interested  persons  are 
inviteii  to  submit  comments  to  the 
Office  of  International  Claims  and 
Investment  Disputes,  Office  of  the  Legal 
Adviser,  Suite  203,  South  Building, 
2430  E  Street  NW.,  Washington,  DC 
20037-2800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  McCreary,  Attorney-Adviser, 
Office  of  International  Claims  and 
Investment  Disputes,  Office  of  the  Legal 
Adviser,  Suite  203,  South  Building, 
2430  E  Street  NW.,  Washington,  DC 
20037-2800;  telephone  (202) 776-8440. 
SUPPLEMENTARY  INFORMATION:  The  State 
Department  regulations  implementing 
the  Federal  Tort  Claims  Act  are  a 
combination  of  substantive  provisions 
largely  drawn  from  the  Department  of 
Justice  FTCA  regulations  in  28  CFR  part 
14,  which  apply  to  tort  claims  against 
all  government  agencies,  and  procedural 
provisions  drawn  from  the  State 
Department's  internal  Foreign  Affairs 
Manual.  The  State  Department  FTCA 
regulations  in  subparts  A  and  B  of  part 
31  add  little  additional  information,  and 
are  thus  duplicative  and  unnecessary. 
Section  2672  of  the  FTCA  (28  U.S.C. 
2672)  provides  that  claims  are  to  be 
considered  in  accordance  with 
regulations  issued  by  the  Attorney 
General.  Section  14.11  of  the  Justice 
Department  regulations  authorize 
agencies  to  issue  supplementary  FTCA 
regulations,  but  do  not  require  that  they 
do  so.  The  State  Department  has 
concluded  that  it  need  not  maintain 
supplementary  FTCA  regulations. 

Claims  against  the  Department  of 
State  should  continue  to  be  submitted 
directly  to  the  office,  bureau,  division, 
or  Foreign  Service  establishment  out  of 
whose  activities  the  claim  arises,  if 
known;  or  if  not  known,  to  the  Assistant 
Legal  Adviser  for  International  Claims 
and  Investment  Disputes,  L/CID, 
Department  of  State,  Washington,  DC 
20520. 

Subpart  C  of  part  31  concerns  the 
Department's  independent  authority  to 
pay  tort  claims  arising  overseas,  and  has 
no  counterpart  in  the  Justice 
Department's  FTCA  regulations. 
However,  subpart  C  is  a  single 
paragraph  which  provides  little 
information  beyond  that  already 
available  in  the  statute  (22  U.S.C. 
2669(f)).  Thus,  the  Department  has 
concluded  that  subpart  C  may  be 
deleted. 

The  regulations  in  subpart  D  of  part 
31  regarding  claims  against  the 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico, 
have  not  been  used  in  many  years,  and 
in  any  case  essential  repeat  the 
provisions  of  the  underlying  statute. 


Repeal  of  these  regulations  has  been 
coordinated  with  the  Legal  Adviser's 
Office  of  the  IBWC,  United  States 
Section.  The  State  Department  and  the 
IBWC,  United  States  Section,  have 
concluded  that  it  is  appropriate  to 
delete  subpart  D. 

Implemention  of  this  rule  as  a  direct 
final  rule,  with  provision  for 
postpromulgation  comments,  is  based 
on  the  "good  cause"  exception  to  the 
Administrative  Procedures  Act  found  at 
5  U.S.C.  553(b)(B).  Repeal  of  these 
regulations  is  expected  to  be 
noncontroversial,  and  therefore  unlikely 
to  engender  public  comment.  Thus, 
provision  for  prepromulgation  notice 
and  comment  is  considered 
unnecessary.  Written  comments  are 
invited  from  the  public  on  or  before 
March  8,  1996.  Unless  the  State 
Department  receives  on  or  before  that 
date  significant  comments  adverse  to 
repeal  of  these  regulations,  and 
publishes  a  notice  in  the  Federal 
Register  before  May  13, 1996, 
withdrawing  this  rule,  this  rule  becomes 
effective  on  May  13,  1996. 

Repeal  of  these  regulations  by  this 
rule  is  not  expected  to  have  a  significant 
impact  on  a  substantial  nuimber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule 
does  not  impose  a  Federal  regulatory 
mandate  on  state,  local,  or  tribal 
government  entities  under  the 
Unfunded  Mandates  Act  (P.L.  104-^) 
because  it  repeals  regulations  which 
themselves  created  no  such  mandate. 
This  rule  has  been  reviewed  as  required 
by  Executive  Order  12778  and  is  in 
compliance  therewith.  This  rule  is 
exempt  from  review  under  Executive 
Order  12866,  but  has  been  reviewed  to 
ensure  consistency  with  its  overall 
policies  and  purposes.  This  rule  does 
not  contain  a  new  or  amended 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  22  CFR  Part  31 

Claims. 

PART  31— [REMOVED] 

Accordingly,  under  the  authority  of 
22  U.S.C.  2651a(4),  22  CFR  part  31  is 
removed. 

Dated:  December  8,  1995. 
Jamison  Selby  Borek, 
Deputy  Legal  Adviser. 
IFR  Doc.  96-1531  Filed  1-29-96;  8:45  ami 
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DEPARTMENT  OF  DEi^FNSE 
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32  Cf^w  P  irt  312.  317,  318,  320,  321, 
32  3  505,  701,  and  806b 

Pnvacy  Program 

A  :,ency:  Department  of  Defense. 
action:  Final  rule. 

stMWiRY:  The  President  signed 

..   _:.ve  Order  12958  on  April  17, 
1995.  replacing  Executive  Order  12356 
effective  October  14,  1995.  Therefore, 
the  Department  of  Defense  is  amending 
Privacy  Act  procedural  and  exemption 
rules  where  they  cite  the  old  Executive 
Order  12356,  replacing  it  with  Executive 
Order  12958. 

EFFECTIVE  DATE:  October  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jody  Sinkler  at  (703)  607-2943  or  DSN 
327-2943. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  proposed  Privacy 
Act  rule  for  the  Department  of  Defense 
does  not  constitute  'significant 
regulatory  action'.  Analysis  of  the  rule 
indicates  that  it  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  does  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  does  not  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  does  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  of  1980.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
proposed  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 


with  5  U.S.C.  552a,  known  as  the 
Privacy  Act  of  1974. 

The  President  signed  Executive  Order 
12958  on  April  17.  1995,  replacing 
Executive  Ch-der  12356  effective  October 
14,  1995.  Therefore,  the  Office  of  the 
Inspector  General  is  amending  Privacy 
Act  procedural  and  exemption  rules 
where  they  cite  the  old  Executive  Order 
12356,  replacing  it  with  Executive  Order 
12958. 

List  of  Subjects  in  32  CFR  part  312,  317, 
318. 320, 321.  323.  505,  701,  and  806b 

Privacy. 

Accordingly,  32  CFR  part  312  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  312, 317. 318, 320.  321.  323, 505, 
701,  and  806b  continues  to  read  as 
follows: 

Authority:  Pub.  L.  93-579.  88  Stat  1896  (5 
U.S.C552a). 

2.  Section  312.12,  paragraph  (a),  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§312.12  Exemptions. 

(a)  Any  ret:ord  in  a  system  of  records 
maintained  by  the  Office  of  the 
Inspector  General  which  falls  within  the 
provisions  of  5  U.S.C.  552a(k)(l)  may  be 
exempt  from  the  following  subsections 
of  5  U.S.C.  552a:  (c)(3),  (d),  (e)(1), 
(e)(4)(G)  through  (I)  and  (f)  to  the  extent 
that  a  record  system  contains  any  record 
properly  classified  under  Executive 
Order  12958  and  that  the  record  is 
required  to  he  kept  classified  in  the 
interest  of  national  defense  or  foreign 

policy.*  *  • 

***** 

3.  Section  317.133.  paragraph  (b).  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

$317,133  DCAA  exempt  record  systems. 

*         •         •         •         * 

(b)  Classified  materia].  The  Director. 
DCAA  has  made  a  determination  that  all 
systems  of  records  maintained  by  the 
agency  shall  be  exempt  from  5  U.S.C. 
552a(d)  of  the  Privacy  Act  pursuant  to 

5  U.S.C.  552a(k)(l)  to  the  extent  that  the 
record  system  contains  any  information 
properly  classified  under  Executive 
Order  12958  and  required  by  the 
executive  order  to  be  withheld  in  the 
interest  of  national  defense  or  foreign 
policy.*  *  * 

4.  Section  318.5.  paragraph  (a),  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

$318.5  Exemptions. 

(a)  Exemption  for  classified  material. 
All  systems  of  records  maintained  by 


the  Defense  Nuclear  Agency  shall  be 
exempt  under  section  (k)(l)  of  5  U.S.C. 
552a.  to  the  extent  that  the  systems 
contain  any  information  properly 
classified  under  E.O.  12958  and  that  is 
required  by  that  E.O.  to  be  kept  secret 
in  the  interest  of  national  defense  or 
foreign  policy.*  *  * 
***** 

5.  Section  320.11.  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§320.11  Specific  exemptions. 

All  systems  of  records  maintained  by 
the  Defense  Mapping  Agency  and  its 
components  shall  be  exempt  from  the 
requirements  of  5  U.S.C.  552a(d) 
pursuant  to  5  U.S.C.  552a(k)(l)  to  the 
extent  that  the  system  contains  any 
information  properly  classified  under 
Executive  Order  12958  and  that  is 
required  by  Executive  Order  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.*  *  * 

6.  Section  321.14.  paragraph  (b).  first 
sentence  is  revised  to  read  as  follows: 

§321.14  Exemptions. 

»         *         *         •         * 

(b)  All  systems  of  records  maintained 
by  DIS  shall  be  exempt  fix>m  the 
requirements  of  5  U.S.C.  552a(d) 
pursuant  to  5  U.S.C.  552a(k)(l)  to  the 
extent  that  the  system  contains  any 
information  properly  classified  under 
Executive  Order  12958  and  which  is 
required  by  the  Executive  Order  to  be 
withheld  in  the  interest  of  national 
defense  of  foreign  policy.*  *  * 
***** 

7.  Appendix  H  to  part  323. 
introductory  text,  first  sentence  is 
revised  to  read  as  follows: 

Appendix  H  to  Part  323-DLA  Exemption 
Rules 

Exempt  Records  Systems.  All  systems 
of  records  maintained  by  the  Defense 
Logistics  Agency  will  be  exempt  from 
the  requirements  of  5  U.S.C.  552a(d) 
pursuant  to  5  U.S.C.  552a(k)(l)  to  the 
extent  that  the  system  contains  any 
information  properly  classified  under 
Executive  Order  12958  and  which  is 
required  by  the  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy.  *  *  * 
***** 

8.  Section  505.5  is  amended  in 
paragraphs  (e)k.(4),  (e)m.(4),  (e)n.(4), 
(e)o.(4),  and  (e)p.(4)  by  revising  '12356' 
to  read  '12958'  and  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

§  505.5  Exemptions. 

***** 

(c)  Specific  exemptions. 
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(1)  Classified  information  in  every 
Army  system  of  records.  This  exemption 
is  not  limited  to  the  systems  listed  in 
paragraph  (d)  of  this  section.  Before 
denying  as  individual  access  to 
classified  information,  the  Access  and 
Amendment  Refusal  Authority  must 
make  sure  that  it  was  properly  classified 
under  the  standards  of  Executive  Orders 
11652, 12065,  or  12958  and  that  it  must 
remain  so  in  the  interest  of  national 
defense  of  foreign  policy.  (5  U.S.C. 
552a(k)(l)). 
***** 

9.  Part  701  is  amended  by  revising 
'12356'  to  read  '12958'  in  the  followring 
sections: 

a.  Section  701.113  paragraphs  (d)  and 
(g)(1). 

b.  Section  701.117. 

c.  Section  701.118,  paragraphs  (a) 
Reasons:,  (m)  Reasons:,  (p)  Reasons:. 

d.  Section  701.119,  paragraph  (b) 
Reasons:. 

10.  Appendix  C  to  Part  806b, 
paragraph  (b)(l)(i),  is  amended  by 
revising '12356' to  read '12958'.   • 

Dated:  December  4.  1995. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense 
(PR  Doc.  96-1614  Filed  1-29-96;  8:45  am] 

BILUNO  CODE  5000-04-f 


DEPARTMENT  OF  THE  INTERIOR 

HaV'jra'  Pa'-K  Service 
36  CFR  Part  1 

RIN  1024   4  006 

"e'^aity  Previsions 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  amending  the  existing  penalty 
provisions  for  convictions  of  violating 
NPS  regulations  to  conform  with  the 
Criminal  Fine  Improvements  Act  of 
1987  (Pub.  L.  100-185;  18  U.S.C.  3571). 
This  Act  changed  the  maximum  fine 
levels  for  all  petty  offenses,  including 
those  of  a  regulatory  nature,  to  $5,000 
for  individuals  and  $10,000  for 
organizations. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  30,  1996. 

ADDRESSES:  Comments  should  be 
addressed  to  Dennis  Burnett,  National 
Park  Service,  Ranger  Activities  Division, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Burnett,  Ranger  Activities 
Division,  at  the  above  address.  Phone: 
202-208-4874. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  current  NPS  penalty  provisions 
are  found  in  36  CFR  1.3.  Under  these 
provisions,  four  levels  of  penalties  are 
delineated  under  different  penalty 
authorities.  First,  in  §  1.3(a),  a  person 
convicted  of  violating  applicable  NPS 
regulations  in  36  CFR  Chapter  1  "shall 
be  punished  by  a  fine  not  exceeding 
S500  or  by  imprisonment  not  exceeding 
6  months,  or  both",  as  authorized  by  16 
use.  3.  Second,  §  1.3(b)  applies  to 
certain  military  parks,  battlefield  sites, 
national  monuments,  or  other 
memorials  originally  under  the 
jurisdiction  of  the  Secretary  of  the 
Army.  In  these  areas  the  fine  and 
penalty  are  currently  set,  pursuant  to 
the  Act  of  March  2,  1933  (47  Stat.  1420), 
at  "not  more  than  $100,  or  by 
imprisonment  for  not  more  than  3 
months,  or  bv  both"  for  persons  who 
"know  nt;.v  and  v^llfully"  violate 
ipphrahie  rt-gulations.  TTiird,  at  §  1.3(c), 
pprs(j:is  convicted  of  violating 
applicable  regulations  in  park  areas 
established  by  the  Act  of  August  21, 
193  5  (79  Stat.  971)  "shall  be  punished 
by  a  fine  of  not  more  than  $500".  Last, 
at  §  1.3(d),  a  person  convicted  of 
violating  36  CFR  2.23  relating  to 
recreation  fees,  pursuant  to  Pub.  L.  No. 
92-347  (86  Stat.  459)  "shall  be  punished 
by  a  fine  of  not  more  than  $100". 

This  rule  will  revise  the  penalty 
language  at  36  CFR  1.3  (a),  (b),  (c)  and 
(d)  to  reflect  the  revised  statutory  fine 
provisions  of  the  Criminal  Fine 
Improvements  Act  of  1987  (18  U.S.C. 
3571). 

Fines:  On  January  1, 1985,  the 
Criminal  Fine  Enforcement  Act  of  1984 
(Pub.  L.  No.  98-596)  became  effective, 
in  which  the  definition  of  "petty 
offense"  was  changed  to  include  an 
offense  in  which  the  maximum  fine 
level  was  $5,000  for  an  individual  and 
$10,000  for  an  organization.  However, 
this  Act  did  not  change  the  actual  fine 
levels  themselves  for  petty  offenses. 
This  was  accomplished  by  the  Criminal 
Fine  Improvements  Act  of  1987  (Pub.  L. 
No.  100-185).  This  latter  Act 
specifically  established  the  maximum 
fine  levels  for  petty  offenses  to  be 
S5,000  for  individuals  and  $10,000  for 
organizations  (18  U.S.C.  3571).  Petty 
offenses  were  also  defined  to  mean  any 
Class  B  or  C  misdemeanor,  or  an 
infraction,  as  defined  in  18  U.S.C.  3559. 

Additionally,  Chapter  227  of  Title  18, 
which  became  effective  on  November  1, 
1987,  states: 


Except  as  otherwise  sf)ecifically  provided, 
a  defendant  who  has  b>een  found  guilty  of  an 
offense  described  in  any  Federal  statute, 
other  than  an  Act  of  Congress  applicable 
exclusively  in  the  District  of  Columbia  or  the 
Uniform  Code  of  Military  Justice,  shall  be 
sentenced  in  accordance  with  the  provisions 
of  this  chapter.  (18  U.S.C.  3551(a);  emphasis 
added). 

Therefore,  this  rule  will  reflect  the 
change  in  law,  making  the  fine  levels  as 
stated  in  18  U.S.C.  3571  apply  to  NPS 
regulations. 

Applicability.  Section  3  of  the  Act  of 
August  25,  1916  (NPS  Organic  Act),  as 
amended  by  §  5  of  the  Act  of  June  2, 
1920  (41  Stat.  732),  provides  the 
Secretary  of  the  Interior  writh  the 
authority  to  "make  and  publish  such 
rules  and  regulations  as  he  may  deem 
necessary  or  proper  for  the  use  and 
management  of  the  parks,  monuments, 
and  reservations  under  the  jurisdiction 
of  the  National  Park  Service,  and  any 
violation  of  anylcf  the  rules  and 
regulations  audiorized  by  this  section 
and  sections  1,2,  and  4  of  this  title  shall 
be  punished  by  a  fine  of  not  more  than 
$500  or  imprisonment  for  not  exceeding 
six  months,  or  both,  and  be  adjudged  to 
pay  all  cost  of  the  proceedings."  (16 
U.S.C.  3). 

The  NPS  is  adopting  this  final  rule 
pursuant  to  the  "agency  procedure" 
exception  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553(b)(A)) 
from  general  notice  and  comment 
rulemaking.  The  NPS  beheves  that  this 
exception  ft'om  rulemaking  procedures 
is  warranted  because  it  is  merely 
conforming  the  penalty  language  found 
at  36  CFR  1.3  (a),  (b),  (c)  and  (d)  to 
reflect  the  revised  statutory  fine 
provisions  of  the  Criminal  Fine 
Improvements  Act  of  1987  (18  U.S.C. 
3571).  The  NPS  finds  that  notice  and 
comment  are  uimecessary  and  contrary 
to  the  public  interest  for  this  final  rule. 

The  NPS  has  also  determined,  in 
accordance  with  the  Administrative 
Procedures  Act  (5  U.S.C.  553(d)(3)),  that 
the  publishing  of  this  final  rule  30  days 
prior  to  the  rule  becoming  effective 
would  be  counterproductive  and 
unnecessary  for  the  reasons  discussed 
above.  A  30-day  delay  would  be 
contrary  to  the  public  interest  and  the 
interest  of  the  agency.  Therefore,  imder 
the  "good  cause"  exception  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(3)),  it  has  been  determined  that 
this  rulemaking  is  excepted  from  the  30- 
day  delay  in  the  effective  date  and  shall 
therefore  become  effective  on  the  date 
published  in  the  Federal  Register. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
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afford  the  public  an  opportunity  to 
pcirticipate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
final  rule  to  the  address  noted  at  the 
beginning  of  this  rulemaking. 

Drafting  Information 

The  primary  authors  of  this  regulation 
are  Tony  Sisto.  Superintendent,  Fort 
Vancouver  NHS;  EJennis  Burnett, 
Washington  Office  of  Ranger  Activities, 
NPS;  and  Michael  Tieman,  Division  of 
Conservation  and  Wildlife,  Office  of  the 
Solicitor,  Department  of  the  Interior, 
Washington.  D.C. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  nxunber 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  USC  601  et  seq.].  The 
economic  effects  of  this  rulemaking  are 
local  in  nature  and  negligible  in  scope. 

The  NPS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  enviroiunent,  health  and  safety 
because  it  is  not  expected  to: 

(a)  increase  public  use  to  the  extent  of 
compromising  the  nature  and  character  of  the 
area  or  causing  physical  damage  to  it: 

(b)  Introduce  incompatible  uses  which 
compromise  the  nature  and  character  of  the 
area  or  causing  physical  damage  to  it: 

(c)  Conflict  with  adjacent  ownerships  or 
land  uses:  or 

(d)  Cause  a  nuisance  to  adjacent  owners  or 
occupants. 

Based  on  this  determination,  this 
regulation  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6' (49  FR  21438).  As  such, 
neither  cui  Environmental  Assessment 
(EA)  nor  an  Environmental  Impact 
Statement  (EIS)  has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  1 

National  parks.  Penalties,  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1.  3,  460  l-6a{e), 
469(k);  D.C.  Code  8-137,  40-721  (1981). 

2.  Section  1.3  is  revised  to  read  as 
follows: 

§  1.3    Penalties 

(a)  A  person  convicted  of  violating  a 
provision  of  the  regulations  contained 
in  Parts  1  through  7, 12  and  13  of  this 
chapter,  within  a  park  area  not  covered 
in  paragraphs  (b)  or  (c)  of  this  section, 
shall  be  punished  by  a  fine  as  provided 
by  law,  or  by  imprisonment  not 
exceeding  6  months,  or  both,  and  shall 
be  adjudged  to  pay  all  costs  of  the 
proceedings. 

(b)  A  person  who  knowingly  and  will- 
fully violates  any  provision  of  the 
regulations  contained  in  parts  1  through 
5,  7  and  12  of  this  chapter,  within  any 
national  military  park,  battlefield  site, 
national  monument,  or  miscellaneous 
memorial  transferred  to  the  jurisdiction 
of  the  Secretary  of  the  Interior  from  that 
of  the  Secretary  of  War  by  Executive 
Order  No.  6166.  June  10,  1933,  and 
enumerated  in  Executive  Order  No. 
6228,  July  28,  1933,  shall  be  punished 
by  a  fine  as  provided  by  law,  or  by 
imprisonment  for  not  more  than  3 
months,  or  by  both. 

Note:  These  park  areas  are  enumerated  in 
a  note  under  5  U.S.C.  901. 

(c)  A  person  convicted  of  violating 
any  provision  of  the  regulations 
contained  in  parts  1  through  7  of  this 
chapter,  within  a  park  area  established 
pursuant  to  the  Act  of  August  21,  1935, 
49  Stat.  666,  shall  be  punished  by  a  fine 
as  provided  by  law  and  shall  be 
adjudged  to  pay  all  costs  of  the 
proceedings.  16  U.S.C.  462. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a),  (b)  and  (c)  of  this 
section,  a  person  convicted  of  violating 
§  2.23  of  this  chapter  shall  be  punished 
by  a  fine  as  provided  by  law.  16  U.S.C. 
460. 

Dated:  October  20, 1995. 

George  T.  Frampton,  Ir., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  96-1748  Filed  1-29-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[FRL-6321-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Massachusetts; 
Change  In  National  Policy  Regarding 
Applicability  of  Conformity 
Requirements  to  Redesignation 
Requests 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  December  12,  1994,  the 
Massachusetts  Department  of 
Environmental  Protection  (MA  DEP) 
submitted  a  request  to  redesignate  the 
Boston  metropolitan  area,  including  the 
communities  of  Boston,  Cambridge, 
Chelsea,  Everett,  Maiden,  Medford, 
Quincy,  Revere,  and  Somerville,  from 
nonattainment  to  attainment  for  carbon 
monoxide  (CO).  Under  the  Clean  Air 
Act  as  amended  in  1990  (CAA), 
designations  can  be  revised  if  sufficient 
data  is  available  to  warrant  such 
revisioils.  In  this  action,  EPA  is 
approving  the  Massachusetts  request 
because  it  meets  the  redesignation 
requirements  set  forth  in  the  CAA. 

In  addition,  EPA  is  approving  two 
related  State  Implementation  Plan  (SIP) 
submissions  by  Massachusetts  DEP.  On 
November  15.  1993,  Massachusetts  DEP 
submitted  a  final  1990  base  year 
emission  inventory  for  CO  emissions, 
which  includes  emissions  data  for  all 
sources  of  CO  in  Massachusetts'  CO 
nonattainment  areas,  as  well  as  CO 
emissions  for  the  entire  state.  On 
October  29,  1993,  Massachusetts  DEP 
submitted  an  oxygenated  gasoline 
program  for  the  Boston  consolidated 
metropolitem  statistical  area  (CMSA).  In 
this  action,  EPA  is  approving  the  CO 
emissions  inventory  and  oxygenated 
fuels  SIP  submissions. 
DATES:  This  final  rule  will  be  effective 
April  1,  1996  unless  critical  or  adverse 
comments  are  received  by  February  29, 
1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to  Susan  Studlien,  Acting 
Director  of  the  Air,  Pesticides  and 
Toxics  Management  Division,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  redesignation  request  and 
the  State  of  Massachusetts'  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
listed  below. 
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Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  and; 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  MA  02203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wing  Chau  of  the  EPA  Region  I  Air, 
Pesticides  and  Toxics  Management 
Division  at  (617)  565-3570. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  March  15, 1991  letter  to  the  EPA 
Region  I  Administrator,  the  Governor  of 
Massachusetts  recommended  the  Boston 
metropolitan  area,  which  covers  the 
nine  surrounding  cities  (the  "Boston 
area"),  be  designated  as  nonattainment 
for  CO  as  required  by  section 
107(d)(1)(A)  of  the  1990  Clean  Air  Act 
Amendments  (CAA)  (Public  Law  101- 
549.  104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q).  The  area  was 
designated  nonattainment  and  classified 
as  "moderate"  under  the  provisions 
outlined  in  sections  186  and  187  of  the 
CAA.  (See  56  FR  56694  (Nov.  6,  1991) 
and  57  FR  56762  (Nov.  30,  1992), 
codified  at  40  CFR  part  81,  §81.322.) 
Because  the  area  had  a  design  value  of 
9.8  ppm  (based  on  1986  data),  the  area 
was  considered  moderate.  The  CAA 
established  an  attainment  date  of 
December  31,  1995,  for  all  moderate  CO 
areas.  The  Boston  area  has  ambient 
monitoring  data  showing  attainment  of 
the  CO  NAAQS,  since  1988.  Therefore, 
in  an  effort  to  comply  with  the  CAA  and 
to  ensure  continued  attainment  of  the 
NAAQS,  on  December  12,  1994  the 
State  of  Massachusetts  submitted  a  CO 
redesignation  request  and  a 
maintenance  plan  for  the  Boston  area. 
Massachusetts  submitted  evidence  that 
public  hearings  were  held  on  September 
29,  1994  in  Springfield  and  on 
September  30, 1994  in  Boston. 

II.  Evaluation  Criteria 

Section  107(d)(3)(E)  of  the  1990  Clean 
Air  Act  Amendments  provides  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  fully 
approved  SIP  under  section  llO(k)  of 
CAA; 

3.  The  air  quality  improvement  must 
be  permanent  and  enforceable; 

4.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  CAA; 

5.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA. 


III.  Review  of  State  Submittal 

On  January  17,  1995,  EPA-New     ' 
England  determined  that  the 
information  received  from  the  MA  DEP 
constituted  a  complete  redesignation 
request  under  the  general  completeness 
criteria  of  40  CFR  part  51,  appendix  V, 
§§2.1  and  2.2. 

The  Massachusetts  redesignation 
request  for  the  Boston  area  meets  the 
five  requirements  of  section 
107(d)(3)(E),  noted  above.  The  following 
is  a  brief  description  of  how  the  State 
has  fulfilled  each  of  these  requirements. 

1.  Attainment  of  the  CO  NAAQS 

Massachusetts  has  quality-assured  CO 
ambient  air  monitoring  data  showing 
that  the  Boston  area  has  met  the  CO 
NAAQS.  The  Massachusetts  request  is 
based  on  an  analysis  of  quality-a.ssured 
CO  air  monitoring  data  which  is 
relevant  to  the  maintenance  plan  and  to 
the  redesignation  request.  To  attain  the 
CO  NAAQS,  an  area  must  have 
complete  quality-assured  data  showing 
no  more  than  one  exceedanoe  of  the 
standard  per  year  over  at  least  two 
consecutive  years.  The  ambient  air  CO 
monitoring  data  for  calendar  year  1988 
through  calendar  year  1993,  relied  upon 
by  Massachusetts  in  its  redesignation 
request,  shows  no  violations  of  the  CO 
NAAQS  in  the  Boston  area.  The  most 
recent  ambient  CO  data  shows  no 
exceedances  in  the  calendar  years  1994 
and  1995.  Because  the  area  has 
complete  quality  assured  data  showing 
no  more  than  one  exceedance  of  the 
standard  per  year  over  at  least  two 
consecutive  years  (1991  and  1992),  the 
area  has  met  the  first  statutory  criterion 
of  attainment  of  the  CO  NAAQS  (40  CFR 
50.9  and  appendix  C).  Massachusetts 
has  committed  to  continue  monitoring 
in  this  area  in  accordance  with  40  CFR 
part  58. 

2.  Fully  Approved  SIP  Under  Section 
lW(k)ofthoCAA 

Massachusetts's  CO  SIP  is  fully 
approved  by  EPA  as  meeting  all  the 
requirements  of  Section  110{a)(2)(I)  of 
the  Act,  including  the  requirements  of 
Part  D  (relating  to  nonattainment), 
which  were  due  prior  to  the  date  of 
Massachusetts'  redesignation  request. 
Massachusetts'  1982  CO  SIP  was  fully 
approved  by  EPA  in  1983  as  meeting  the 
CO  SIP  requirements  in  effect  under  the 
CAA  at  that  time.  The  1990  CAAA 
required  that  nonattainment  areas 
achieve  specific  new  requirements 
depending  on  the  severity  of  the 
nonattainment  classification. 
IRequirements  for  the  Boston  area 
include  the  preparation  of  a  1990 
emission  inventory  with  periodic 


updates,  adoption  of  an  oxygenated 
fuels  program,  the  development  of 
contingency  measures,  and 
development  of  conformity  procedures. 
Each  of  these  requirements  added  by  the 
1990  Amendments  to  the  CAA  are 
discussed  in  greater  detail  below. 

Consistent  with  the  October  14,  1994 
EPA  guidance  from  Mary  D.  Nichols 
entitled  "Part  D  New  Source  Review 
(Part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  EPA  is  not  requiring  full 
approval  of  a  Part  D  NSR  program  by 
Massachusetts  as  a  prerequisite  to 
redesignation  to  attainment.  Under  this 
guidance,  nonattainment  areas  may  be 
redesignated  to  attainment 
notwithstanding  the  lack  of  a  fully- 
approved  Part  D  NSR  program,  so  long 
as  the  program  is  not  relied  upon  for 
maintenance.  Massachusetts  has  not 
relied  on  a  NSR  program  for  CO  sources 
to  maintain  attainment.  Although  EPA 
is  not  treating  a  Part  D  NSR  program  as 
a  prerequisite  for  redesignation,  it 
should  be  noted  that  EPA  is  in  the 
process  of  taking  final  action  on  the 
State's  revised  NSR  regulation,  which 
includes  requirements  for  CO 
nonattainment  areas.  Because  the 
Boston  area  is  being  redesignated  to 
attainment  by  this  action, 
Massachusetts'  Prevention  of  Significant 
Deterioration  (PSD)  requirements  will 
be  applicable  to  new  or  modified 
sources  in  the  Boston  area. 

A.  Emission  Inventory 

Massachusetts  submitted  its  base  year 
inventory  to  EPA  on  November  15, 
1993,  which  included  estimates  for  CO 
at  the  statewide,  county  and  CO 
nonattainment  city/town  levels,  as 
required  under  Section  187(a)(1)  of  the 
CAA.  EPA  is  approving  the  CO  portion 
of  the  Massachusetts  Base  Year  emission 
inventory  with  this  redesignation 
request. 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Massachusetts 
included  the  requisite  inventory  in  the 
CO  SIP.  The  base  year  for  the  inventory 
was  1990,  using  a  three  month  CO 
season  of  November  1990  through 
January  1991.  Stationary  point  sources, 
stationary  area  sources,  on-road  mobile 
sources,  and  nonroad  mobile  sources  of 
CO  were  included  in  the  inventory. 
Stationary  sources  with  emissions  of 
greater  than  100  tons  per  year  were  also 
included  in  the  inventory. 

The  ffillowing  list  presents  a  summary 
of  the  CO  peak  season  daily  emissions 
estimates  in  tons  per  winter  day  by 
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source  category:  Point  Sources,  32.77 
tons  per  day;  Area  Sources.  711.95  tons 
per  day;  Mobile  On-Road  Sources, 
3,387.69  tons  per  day;  Mobile  Nonroad 
Sources,  109.36  tons  per  day;  Total 
Sources,  4,241.77  tons  per  day. 
Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble  (57  FR  13498,  April 
16. 1992). 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
187(a)(1).  The  EPA  is  granting  approval 
of  the  Massachusetts  1990  base  year  CO 
emissions  inventory  submitted  on 
November  15.  1993.  based  on  the  EPA's 
technical  review  of  the  CO  inventory. 
For  further  details,  the  reader  is  referred 
to  the  Technical  Support  Document, 
which  is  available  for  reyiew  at  the 
addresses  provided  above. 

B.  Oxygenated  Gasoline 

Motor  vehicles  are  significant 
contributors  of  CO  emissions.  An 
important  measure  toward  reducing 
these  emissions  is  the  use  of  cleaner- 
burning  oxygenated  gasoline.  Extra 
oxygen,  contained  within  the  oxygenate 
in  the  fuel,  enhances  fuel  combustion 
and  helps  to  offset  fuel-rich  operating 
conditions,  particularly  during  vehicle 
starting,  which  are  more  prevalent  in 
the  winter. 

Section  211(m)  of  the  CAA  requires 
that  CO  nonattainment  areas,  with  a 
design  value  of  9.5  parts  per  million 
based  on  data  for  the  2-year  period  of 

1988  and  1989.  submit  a  SIP  revision  for 
an  oxygenated  fuel  program  for  such 
area.  The  oxygenated  fuel  requirement 
must  apply  to  all  fuel  refiners  or 
marketers  who  sell  or  dispense  gasoline 
in  the  Metropolitan  Statistical  area 
(MSA)  or  Consolidated  Statistical  Area 
(CMSA)  in  which  the  nonattainment 
area  is  located.  The  Boston  area  has  a 
design  value  above  9.5  parts  per  million 
based  on  1986  and  1987  data  (1988  and 

1989  data  was  not  used  due  to 
insufficient  data  at  one  of  the  CO 
monitors)  and  consequently  were 
subject  to  the  requirement  to  adopt  an 
oxygenated  fuel  program.  Massachusetts 
submitted  an  oxygenated  fuel  SIP 
revision  for  the  Boston  CO 
nonattainment  area  to  EPA  on  October 
29,  1993.  As  noted  in  Massachusetts' 
redesignation  request,  the  State  intends 
to  relegate  the  oxygenated  fuel  program 
to  contingency  status  upon  EPA's 
approval  of  Massachusetts' 
redesignation  request.  As  part  of  this 
action,  EPA  is  approving  Massachusetts' 
oxygenated  fuel  program  for  the  Boston 
CO  area. 


The  oxygenated  gasolme  program  is 
one  in  which  all  oxygenated  gasoline 
must  contain  a  minimum  oxygen 
content  of  2.7  percent  by  weight  of 
oxygen.  Under  section  211(m)(4)  of  the 
CAA,  EPA  also  issued  requirements  for 
the  labeling  of  gasoline  pumps  u-sed  to 
dispense  oxygenated  gasoline,  as  well  as 
guidelines  on  the  establishment  of  an 
appropriate  control  period.  These 
labeling  requirements  and  control 
period  guidelines  may  be  found  in  57 
FR  47849.  dated  October  20.  1992. 
Massachusetts'  oxygenated  gasoline 
regulation  requires  the  minimum  2.7 
percent  oxygen  content  in  the  Boston 
CMSA.  The  regulation  also  contains  the 
necessary  labeling  regulations, 
enforcement  procedures,  and  oxygenate 
test  methods.  For  a  more  detailed 
description  of  the  manner  in  which 
Massachusetts'  oxygenated  fuels 
program  meets  the  requirements  of 
Section  211(m)  of  the  CAA,  the  reader 
is  referred  to  the  Technical  Support 
Document,  which  is  available  for  review 
at  the  addre^es  provided  above. 

As  mentioned  above,  Massachusetts 
has  chosen  to  convert  its  oxygenated 
fuels  requirement  in  the  Boston  CMSA 
to  a  contingency  measure  in  its 
maintenance  plan  upon  redesignation. 
Because  Massachusetts  attained  the  CO 
standard  based  on  data  before  the 
oxygenated  fuel  program  was 
implemented  in  the  Boston  CMSA, 
oxygenated  gasoline  was  not  necessary 
to  reach  attainment.  In  its 
demonstration  of  maintenance, 
described  below,  the  State  has  shown 
that  oxygenated  gasoline  in  the  Boston 
CMSA  is  not  necessary  for  continued 
maintenance  of  the  CO  N  AAQS. 
Consequently,  by  this  action,  EPA  is 
both  approving  Massachusetts' 
oxygenated  fuels  regulation  and 
simultaneously  approving  its  use  as  a 
contingency  measure  for  the  Boston 
area. 

C.  Conformity 

Under  section  176(c)  of  the  CAA. 
states  were  required  to  submit  revisions 
to  their  SIPs  that  include  criteria  and 
procedures  to  ensure  that  Federal 
actions  conform  to  the  air  quality 
planning  goals  in  the  applicable  SIPs. 
The  requirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
all  other  Federal  actions  ("general 
conformity").  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  of  promulgation  of  final 
EPA  conformity  regulations. 


EPA  promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62188)  and  final  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  the  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A.  Pursuant  to  §  51.396 
of  the  transportation  conformity  rule, 
the  State  of  Massachusetts  was  required 
to  submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25,  1994.  Similarly,  pursuant 
to  §51.851  of  the  general  conformity 
rule,  Massachusetts  was  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1, 1994. 
Massachusetts  submitted  its 
transportation  conformity  SIP  revision 
to  EPA  on  December  30,  1994.  This  SIP 
was  determined  to  be  administratively 
and  technically  complete  on  March  16, 
1995;  however,  this  SIP  has  not  been 
hilly  approved  by  EPA.  Massachusetts 
has  not  submitted  its  general  conformity 
SIP  revision. 

Although  this  redesignation  request 
was  submitted  to  EPA  after  the  due 
dates  for  the  SIP  revisions  for 
transportation  conformity  |58  FR  62188| 
and  general  conformity  [58  FR  63214] 
rules  .  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  being  applicable  requirements  for 
purposes  of  evaluating  the  redesignation 
request  under  section  107(d).  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment. 
Therefore,  the  State  remains  obligated  to 
adopt  the  transportation  and  general 
conformity  rules  even  after 
redesignation  and  would  risk  sanctions 
for  failure  to  do  so.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D, 
since  those  requirements  are  linked  to 
the  nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obligation  to  implement  conformity 
requirements. 


UMI 


Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

Therefore,  with  this  notice,  EPA  is 
modifying  its  national  policy  regarding 
the  interpretation  of  the  provisions  of 
section  107(d)(3)(E)  concerning  the 
applicable  requirements  for  purposes  of 
reviewing  a  carbon  monoxide 
redesignation  request. 

Under  this  new  policy,  for  the  reasons 
just  discussed,  EPA  believes  that  the  CO 
redesignation  request  for  the  Boston 
area  may  be  approved  notwithstanding 
the  lack  of  submitted  and  approved  state 
transportation  and  general  conformity 
rules. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

EPA  approved  Massachusetts'  CO  SIP 
under  the  1977  CAA.  Emission 
reductions  achieved  through  the 
implementation  of  control  measures 
contained  in  that  SIP  are  enforceable. 
These  measures  were:  transportation 
plan  reviews,  a  basic  Inspection  and 
Maintenance  Program,  right  turn  on  red, 
and  the  Federal  Motor  Vehicle  Control 
Program.  As  discussed  above,  the  State 
initially  attained  the  NAAQS  in  1988 
with  monitored  attainment  through  the 


1994-1995  CO  season.  This  indicates 
that  the  improvements  are  due  to  the 
permanent  and  enforceable  measures 
contained  in  the  1982  CO  SIP. 

The  State  of  Massachusetts  has 
demonstrated  that  actual  enforceable 
emission  reductions  are  responsible  for 
the  air  quality  improvement  and  that  the 
CO  emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn.  EPA  finds  that  the 
combination  of  certain  existing  EPA- 
approved  SIP  and  federal  measures 
contribute  to  the  permanence  and 
enforceability  of  reduction  in  ambient 
CO  levels  that  have  allowed  the  area  to 
attain  the  NAAQS. 

4.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment. 

The  plan  musi  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  Administrator 
approves  a  redesignation  to  attainment. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised  maintenance 
plan  which  demonstrates  attainment  for 
the  ten  years  following  the  initial  ten- 
year  period.  To  provide  for  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 


approving  the  State  of  Massachusetts' 
maintenance  plan  for  the  Boston  area 
because  EPA  finds  that  Massachusetts' 
submittal  meets  the  requirements  of 
section  175  A. 

A.  Attainment  Emission  Inventory 

As  previously  noted,  on  November  15, 
1993,  the  State  of  Massachusetts 
submitted  a  comprehensive  inventory  of 
CO  emissions  for  the  Boston  area.  The 
inventory  includes  emissions  from  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  and  source  category.  The 
comprehensive  base  year  emissions 
inventory  was  submitted  in  the  National 
Emission  Data  System  format.  T'his 
inventory  was  prepared  in  accordance 
with  EPA  guidance. 

Although  the  1990  inventory  can  be 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1990,  Massachusetts 
established  CO  emissions  for  the 
attainment  year,  1993,  as  well  as  four 
forecast  years  out  to  the  year  2010 
(1995,  2000,  2005,  and  2010)  in  their 
redesignation  request.  These  estimates 
were  derived  from  the  State's  1990 
emissions  inventory.  The  future 
emission  estimates  are  based  on 
assumptions  about  economic  and 
vehicle  miles  travelled  growth.  These 
assumptions  are  documented  in  the 
Massachusetts  Growth  Factors  report 
dated  November  1993. 


1990  CO  Base  Year  Emissions  Inventory  Boston  Nonattainment  Area  (Tons  per  Day) 


Year 

Area 

Nonroad 

Mobile 

Point 

Total 

1990  „ 

126.76 

59.04 

343.41 

7.62 

536.83 

Boston  Nonattainment  Area  CO  Emissions  Inventory  Summary  (Tons  per  Day) 


Year 

Area 

Nonroad 

MotHle 

Point 

Total 

1990  

126.76 
128.32 
129.35 
131.20 
134.39 
137.93 

59.04 

59.823 

60.344 

62.995 

64.961 

66.695 

343.41 
305.43 
280.10 
147.56 
125.93 
121.75 

7.62 
7.96 
8.19 
8.87 
9.69 
10.05 

536  83 

1993  

501  53 

1995 

477  98 

2000  

350  625 

2005 , 

2010  , 

334.97 
336  425 

B.  Demonstration  of  Maintenance- 
Projected  Inventories 

Total  CO  emissions  were  projected 
from  1990  base  year  out  to  2010.  These 
projected  inventories  were  prepared  in 
accordance  with  EPA  guidance. 
Massachusetts  will  not  implement  the 
Oxygenated  Fuel  program  in  the  Boston 
CMSA  unless  a  violation  is  measured. 
The  projections  show  that  calculated  CO 


emissions,  assuming  no  oxygenated 
fuels  program,  are  not  expected  to 
exceed  the  level  of  the  base  year 
inventory  during  this  time  period. 
Therefore,  it  is  anticipated  that  the 
Boston  area  will  maintain  the  CO 
standard  without  the  program,  and  the 
oxygenated  fuel  program  would  not 
need  to  be  implemented  following 


redesignation,  except  as  a  contingency 
measure. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  the  Boston  area  depends,  in 
part,  on  the  State's  efforts  toward 
tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  State  has  also  committed  to 
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submit  penodic  inventones  of  CO 
emissions  every  three  years. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Boston  area  will  largely  determine  its 
ability  to  stay  in  compliance  with  the 
CO  NAAQS  in  the  future.  Despite  the 
State's  best  efforts  to  demonstrate 
continued  compliance  with  the  NAAQS, 
the  ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Section  175A(d)  of  the  CAA  requires 
that  the  contingency  provisions  include 
a  requirement  that  the  State  implement 
all  measures  contained  in  the  SIP  prior 
to  redesignation.  Therefore, 
Massachusetts  has  provided 
contingency  measures  with  a  schedule 
for  implementation  in  the  event  of  a 
future  CO  air  quality  problem.  The  plan 
contains  triggering  mechanisms  to 
determine  when  contingency  measures 
are  needed. 

Massachusetts  has  developed  a 
contingency  plan  which  contains  a  mix 
of  contingency  measures  that  will 
address  site  specific  CO  problems  and 
regional  CO  emissions.  The  first  set  of 
contingency  measures  deals  with 
localized  CO  problems,  which  is  either 
an  engineering  fix  or  traffic  flow 
improvement  at  any  site  which  triggers 
the  need  for  the  contingency  measure. 
The  second  set  of  contingency  measures 
deals  with  regional  CO  emissions, 
which  include  the  implementation  of  an 
oxygenated  fuels  program  throughout 
the  Boston  CMSA,  implementation  of  an 
enhanced  inspection  and  maintenance 
program  and  implementation  of  travel 
demand  measures. 

In  order  to  be  an  adequate 
maintenance  plan,  the  plan  should 
include  at  least  one  contingency 
measure  that  will  go  into  effect  with  a 
triggering  event.  Massachusetts  is 
relying  largely  on  a  contingency 
measure  that  is  expected  to  be 
implemented  regardless  of  any 
triggering  event,  namely,  enhanced 
Inspection  and  Maintenance  (I/M). 
Massachusetts  is  implementing  I/M  to 
meet  other  requirements  of  the  CAA  and 
it  has  the  additional  benefit  of  reducing 
CO  emissions.  Massachusetts  has  two 
measures  that  will  not  go  into  effect 
unless  a  triggering  event  occurs,  namely 
oxygenated  fuels  and  traffic  flow 
improvements. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  seciion  175A(b)  of 
the  CAA,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 


provide  tur  inaintenance  lur  an 
additional  ten  years. 

5.  Meeting  Applicable  Requirements  of 
Section  1 10  and  Part  D 

In  Section  III. 2.  above.  EPA  sets  forth 
the  basis  for  its  conclusion  that 
Massachusetts  has  a  fully  approved  SIP 
which  meets  the  applicable 
requirements  of  Section  110  and  Part  D 
of  the  CAA. 

Final  Action 

EPA  is  approving  the  Boston  CO 
maintenance  plan  because  it  meets  the 
requirements  set  forth  in  section  175A 
of  the  CAA.  In  addition,  the  Agency  is 
approving  the  request  and  redesignating 
the  Boston  CO  area  to  attainment, 
because  the  State  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
EPA  is  also  approving  Massachusetts' 
1990  base  year  CO  emissions  inventory 
and  the  State's  oxygenated  gasoline 
program  for  the  Boston  CMSA.  The  EPA 
is  publishing  this  action  without  prior 
proposal  be<;ause  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  April 
1, 1996  unless,  by  February  29. 1996 
adverse  or  critical  comments  are 
received.  If  the  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  April  1.  1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  CO 
emission  limitations  and  restrictions 


contained  in  the  approved  CO  SIP. 
Changes  to  CO  SIP  regulations  rendering 
them  less  stringent  than  those  contained 
in  the  EPA  approved  plan  cannot  be 
made  unless  a  revised  plan  for 
attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
179(a)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to 
sections  110(a)(2)(H)  and  110(k)(2)  of 
the  CAA. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP  approval  does  not  impose  any  new 
requirements,  it  does  not  have  any 
economic  impact  on  any  small  entities. 
Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities. 

Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  Accordingly,  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  have  an 
impact  on  any  small  entities. 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  25, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
175A  and  section  ia7(a)(l)  of  the  Clean 
Air  Act.  The  rules  and  commitments 
approved  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 


UMI 


lead  to  the  private  sector  being  required 
to  certain  duties.  To  the  extent  that  the 
imposition  of  any  mandate  upon  the 
State,  local  or  tribal  governments  either 
as  the  owner  or  operator  of  a  source  or 
as  mandate  upon  the  private  sector, 
EPA's  action  will  impose  no  new 
requirements  under  State  law;  such 
sources  are  already  subject  to  these 
requirements  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  results  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

Dated:  September  29,  1995. 
John  P.  DeVillars, 
Regional  Administrator 

Chapter  I,  title  40  ofthe  Code  of 
Federal  Regulations  is  amended  as 
follows: 


!  .i «  T 


:amENDED1 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

Subpart  W  -Massachusetts 

/.  iecuou  az.iizu  is  amenaed  by 
adding  paragraph  (c)(107)  to  read  as 
follows: 


§52.1120     identificaiion  jf  plan. 
*         *         *         *         ft 

(c)  *   *   * 

(107)  Massachusetts  submitted  the 
Oxygenated  Gasoline  Program  on 
October  29,  1993.  This  submittal 
satisfies  the  requirements  of  section 
211(m)  of  the  Clean  Air  Act,  as 
amended. 

(i)  Incorporation  by  reference. 

(A)  Letter  dated  October  29,  1993 
which  included  the  oxygenated  gasoline 
program,  amendments  to  the 
Massachusetts  Air  Pollution  Control . 
Regulations,  310  CMR  7.00,  with  an 
effective  date  of  March  1,  1994, 
requesting  that  the  submittal  be 
approved  and  adopted  as  part  of 
Massachusetts'  SIP. 

(ii)  Additional  materials. 

(A)  The  Technical  Support  Document 
for  the  Redesignation  of  the  Boston  Area 
as  Attainment  for  Carbon  Monoxide 
submitted  on  December  12, 1994. 

3.  Section  52.1132  is  added  to  read  as 
follows: 

§  52  1 1 32     Control  strategy:  Carbon 
Monoxide. 

iaj  Approval-On  November  13, 1992, 
the  Massachusetts  Department  of 
Environmental  Protection  submitted  a 
revision  to  the  carbon  monoxide  State 
Implementation  Plan  for  the  1990  base 
year  emission  inventory.  The  inventory 
was  submitted  by  the  State  of 
Massachusetts  to  satisfy  Federal 
requirements  under  section  182(a)(1)  of 
the  Clean  Air  Act  as  amended  in  1990, 
as  a  revision  to  the  carbon  monoxide 
State  Implementation  Plan. 

(i)  Approval — On  December  12,  1994, 
the  Massachusetts  Department  of 
Environmental  Protection  submitted  a 
request  to  redesignate  the  Boston  Area 
carbon  monoxide  nonattainment  area  to 
attainment  for  carbon  monoxide.  As  part 
of  the  redesignation  request,  the  State 
submitted  a  maintenance  plan  as 
required  by  175A  of  the  Clean  Air  Act, 

Massachusetts-Carbon  Monoxide 


as  amended  in  1990.  Elements  of  the 
section  175A  maintenance  plan  include 
a  base  year  (1993  attainment  year) 
emission  inventory  for  carbon 
monoxide,  a  demonstration  of 
maintenance  of  the  carbon  monoxide 
NAAQS  with  projected  emission 
inventories  to  the  year  2010  for  carbon 
monoxide,  a  plan  to  verify  continued 
attainment,  a  contingency  plan,  and  an 
obligation  to  submit  a  subsequent 
maintenance  plan  revision  in  8  years  as 
required  by  the  Clean  Air  Act.  If  the  area 
records  a  violation  of  the  carbon 
monoxide  NAAQS  (which  must  be 
confirmed  by  the  State),  Massachusetts 
will  implement  one  or  more  appropriate 
contingency  measure(s)  which  are 
contained  in  the  contingency  plan.  The 
menu  of  contingency  measures  includes 
an  enhanced  motor  vehicle  inspection 
and  maintenance  program  and 
implementation  of  the  oxygenated  fuels 
program.  The  redesignation  request  and 
maintenance  plan  meet  the 
redesignation  requirements  in  sections 
107(d)(3)(E)  and  175A  of  the  Act  as 
amended  in  1990,  respectively.  The 
redesignation  meets  the  Federal 
requirements  of  section  182(a)(1)  of  the 
Clean  Air  Act  as  a  revision  to  the 
Massachusetts  Carbon  Monoxide  State 
Implementation  Plan  for  the  above 
mentioned  area. 

PART  81— [AMENDED] 

Subpart  C — Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.322,  the  table  for 
"Massachusetts-Carbon  Monoxide"  is 
revised  to  read  as  follows: 

§81.322    Massactiusetts. 


Designated  area 

Designation 

Classifk:ation 

Date' 

Type 

Date' 

Type 

Boston  area: 

Middlesex  County  (part)  Cities  of:  Cambridge, 
Everett,  Maiden,  Medtord,  and  Somerville. 

Norfolk  County  (part)  Quincy  City 

Suffolk  County  (part)  Cities  of'  Boston,  Chel- 

April 1,  1996   

Attainment. 

Attainment. 
Attainment. 

Nonattainment 

Nonattainment 

Nonattainment 

Nonattainment 

April  1,  1996  

Aoril  1.  1996    

sea,  and  Revere. 
Lowell  area: 

Middlesex  County  (part)  Lowell  City 

Not  classified. 

Springfield  area: 

Hampden  County  (part)  Springfield  City 

Not  classified. 

Waltham  area: 

Middlesex  County  (part)  Waltham  City       

Not  classified. 

Worcester  area: 

Worcester  County  (part)  City  of  Worcester  

Not  classified. 

'  \ 
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Massachusetts-Carbon  Monoxide — Continued 


Designated  area 


ACX:R  042  Hartlofd-New  Haven-SpringfieW 


Franklin  County: 

Hampden  County  (part): 

Cities  of:  Chicopee,  Holyoke,  and  West-, 
field.  Townships  of:  Agawam,  Biandford. 
Brimfield,  Chester,  East  Longmeadow. 
Granville.  Hampden,  Holland,  Long- 
meadow,  Ludlow,  Monson,  Montgomery, 
Palmer,  Russell.  Southwick,  Tolland, 
Wales.  West  Spnngfield.  and  Wilbraham. 
Hampshire  County  (part) 

City  of  Northampton  Townships  of:  Am- 
herst, Belchertown,  Chesteffiekj, 
Cummington,  Eastampton.  Goshen, 
Granby,  Hadley,  HatfieW,  Huntington. 
MiddlefieW,  Pelham.  Southampton. 
South  Hadley.  Ware,  Westhampton,  Wil- 
liamsburg, and  Worthington. 
AQCR  117  Ber1<shire  Intrastate  Berkshire  County  ... 

AQCR  118  Central  Massachusetts  Intrastate 


Middlesex  County  (part): 

Townships  of:  Ashby,  Shiriey,  and  Town- 
send 

Worcester  County  (part): 

Cities  of:  Leominster.  Fitchburg,  and  Gard- 
ner. Townships  of:  Ashbumham.  Athol, 
Auburn.  Barre.  Berlin.  Blackstone. 
Boylston.  BrookfieW,  Chariton,  Clinton, 
Douglas.  Dudley.  East  HoWen, 
Hopedale.  Hubbardstown,  Lancaster. 
Leicester.  Lunenburg,  Mendon,  Millbury, 
Millville,  New  Braintree,  Northborough. 
Northbndge.  North  BrookfieW,  Oakham, 
Oxford.  Paxton.  Petersham,  Phillipston. 
Princeton,  Royalston.  Rutland. 
Shewsbury,  Southbndge.  Spencer,  Ster- 
ling. Sutton,  Templeton.  Upton. 
Uxbridge.  Warren.  Wetster. 
Westtxjrough,  West  Boylston,  West 
Brookfield.  Westminster,  and 
Winchendon 
AQCR  119  Meuopolitan  Boston  Intrastate  


UMI 


Oesignatkxi 


Date' 


Type 


Undassifiable/Attaicv 
ment. 


Undassifiable/Attain- 

ment. 
Undassifiable/Attairv 

ment. 


Undassifiable/Attairv- 
ment. 


Massachusetts-Carbon  MONOXIDE— Continued 


ClassifKatwn 


Date' 


Type 


Designated  area 


Essex  County  (part): 

Cities  of:  Beverly.  Glouces'er  i  /  v  Pea- 
body,  and  Salem.  Towrsf.p':  of: 
Danvers.  Essex.  Ipswitch  ,  ,nntield, 
Manchester,  Martjleheao  Miadletown. 
Nahant.  Rockport,  Saugi;s  Swa'nnscott, 
Topsfield,  and  Wenham 
Middlesex  County  (part): 

Cities  of:  Martborougn.  Meirose    'Mev."cn, 
and  Wobum.  Townships  of    A:;ror^    Ar- 
lington,    Ashland,     Bedtora      3ei"iont. 
Boxtwrough.   Buriington,    Concora     Fra- 
mingham,  Holllston    HoDkinton    Hjoson 
Lexington,     Lincoln      MaynafO      Ndick 
North     Reading,     Reading      Shert>orn 
Stoneham.    Stow,    Sudbur,     /vaKe'ieia 
Watertown,    Wivia^.T     vVimn.gior,     ana 
Winchester. 
Nortolk  County  (part): 

Townships  of:  Avon,  Braintree.  Brookline, 
Canton,  Cohasset,  Dedham,  Dover  Hot- 
brook,  MedfleW,  Millis,  Milton  'Jeedham, 
Norfolk,  Norwood,  Randdpr^:  Sharon. 
Stoughton,  Walpde  ,v»  iiesiey, 

Wesfwood,  and  Weymou*^ 
Plymouth  County: 

City    of    Brockton.    Townships    oi     AoingTon. 
Bridgewater,     Duxbury,     East     Bndgewatef 
Hanover,  Hanson,  Hingham,  and  Hull 
AQCR  120  Metropolitan  Providence  Interstate     

Barnstable  County  ^par 

Townships  of:  Barns'aoie  Bourne  Brew 
ster,  Chatham.  Dennis  tastnam.  Fai- 
mouth,  Harwich,  Masnoee,  Orleans, 
Provincetown.  Sanowtch,  Truro, 

WelUleet.  and  Yarmouth 
Bristol  County  (part) 

Cities  of:  Attleboro,  Fan  R  ver  'Jew  Bed- 
ford, and  Tauntor  T'lwnshD'-  of: 
Acushnet,  Berkley.  Dartmouth.  Dignton, 
Fairhaven.  Freetown,  Mansfiekj.  North 
Attleborough.  Norton.  Ravnham  Reho- 
both,  Seekonk,  Somerset,  Swansea,  and 
Westport. 
Dukes  County  (part): 

Townships  of:  Chilmark,  Edgartown.  Gay 
Head,  Gosnold.  Oak  Bluffs.  Tisbury,  and 
West  Tisbury. 
Norfolk  County  (part): 

Townships    of:    Bellingham,    Foxborough, 
Franklin,  and  Wrenton. 
Plymouth  County  (part): 
.            Townships  of:   Carver,   Halifax,   Kingston, 
Lakeville.          Marion.          Matiapoisett. 
Middleborough.      Plymouth,     Plympton, 
Rochester,  and  Warham. 
Worcester  County  (part)  Milford  Township. 
AQCR  121  Mernmack  Valley-S  New  Hampshire  


Designation 


Date^ 


Type 


Unctassifiable/Attain- 
ment. 


Classification 


Date' 


Unclassifiabie/Attain- 
ment. 


Type 


2n2n 


^.■,!,.r 
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Massachusetts-Carbon  Monoxide— Continued 

Designation 

Classification 

Designated  area 

Date' 

Type 

Date' 

Type 

Essex  County  (part): 

Townships      o«:      Andover,      Amesbury. 

Boxfofd.  Georgetown,  Groveland,  Haver- 

hill.   Lawerence,    Merrimac,    Methuen, 

NewtKjry.  Newburyport.  North  Andover. 

Rowley.  Salisbury,  and  West  Newbury. 

Middlesex  County  (part): 

, 

Townships    of:    Ayer,    Billerica,    Carlisle, 

Chelmsford,  Dracut,  Dunstable,  Groton, 

Littleton,                  Pepperell.Tewksbury, 

Tyngsbofough,  and  Westfofd. 

'  This  date  is  Novemtier  15,  1990,  unless  otherwise  noted. 


|FR  Doc.  96-1589  Filed  1-29-96;  8:45  am] 
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40  CFR  Parts  52  and  81 

[SIPTRAX  No.  PA075-4O01;  PA075-4002; 
PA024-4005;  FRL-6329-1] 

Approval  and  Promulgation  of 
implementation  Plans;  Designation  of 
Arpc3s  for  Air  Quality  Planning 
?  ,'D.    '      ^edesignation  of  the 
Pniiace.pca  County  Cartjon  Monoxide 
Area  to  Attainment  and  Approval  of  the 
Area's  Maintenance  Plan  and  the 
Philadelphia  County  1990  Base  Year 
Carbon  Monoxide  Emission  Inventory; 
Commonwealth  of  Pennsylvania 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a 
maintenance  plan  and  a  request  to 
redesignate  part  of  Philadelphia  County 
from  nonattainment  to  attainment  for 
carbon  monoxide  (CO)  and  is  also 
approving  the  1990  base  year  CO 
emissions  inventory  for  Philadelphia 
County.  The  mairvtenance  plan, 
redesignation  request  and  1990  base 
year  CO  emissions  inventory  were 
submitted  by  the  Commonwealth  of 
Pennsylvania.  Under  the  1990 
amendments  of  the  Clean  Air  Act  (CAA) 
designations  can  be  revised  if  sufficient 
data  is  available  to  warrant  such 
revisions.  In  this  action.  EPA  is 
approving  the  Pennsylvania  request 
because  it  meets  the  maintenance  plan 
and  redesignation  requirements  set  forth 
in  the  CAA.  This  action  is  being  taken 
under  section  110  of  the  CAA. 
EFFECTIVE  DATE:  This  action  will  become 
effective  on  March  15,  1996  unless, 
within  30  days  of  publication,  adverse 
or  critical  comments  are  received.  If  the 
effective  date  is  delayed,  timely  notice 


will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT0O,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of  Air 
Quality.  P.O.  Box  8468.  400  Market 
Street,  Harrisburg,  Pennsylvania  17105 
and  Philadelphia  Department  of  Public 
Health,  Air  Management  Services,  321 
University  Avenue,  Philadelphia, 
Pennsylvania  19104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  L.  Bunker.  (213)  597-45.54. 
SUPPLEMENTARY  INFORMATION:  On 
September  8, 1995  the  Commonwealth 
of  Pennsylvania  submitted  a  request  for 
parallel  processing  of  a  redesignation 
request  and  maintenance  plan  for  the 
Philadelphia  portion  of  the 
Philadelphia-Camden  County  CO 
nonattainment  area  and  supplemented 
the  request  on  October  30,  1995,  in 
order  to  formalize  the  submittal  as  an 
official  revision  to  its  Slate 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  a  maintenance  plan 
and  a  request  to  redesignate  part  of 
Philadelphia  County  from 
nonattainment  to  attainment  for  carbon 
monoxide  and  the  1990  base  year  CO 
emissions  inventory  for  Philadelphia 
County. 

I.  Background 

Part  of  Philadelphia  County  in 
Pennsylvania,  specifically  the  high 
traffic  areas  within  the  Central  Business 


District  and  certain  other  high  traffic 
density  areas  of  the  City  of  Philadelphia, 
was  a  pre-1990  CO  nonattainment  area 
and  continued  to  be  designated  as 
nonattainment  for  CO  by  operation  of 
law  as  per  section  107  (d)(l)(C)(i)  of  the 
Clean  Air  Act  Amendments  of  1990. 
The  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  CO  is  9.5  parts 
per  million  (ppm).  Philadelphia  County 
is  part  of  the  Philadelphia-Camden 
County  CO  nonattainment  area.  CO 
nonattainment  areas  can  be  classified  as 
moderate  or  serious,  based  on  their 
design  values.  Since  the  Philadelphia 
CO  nonattainment  area  had  a  design 
value  of  11.6  ppm  (based  on  1988  and 
1989  data),  the  area  was  classified  as 
moderate.  The  CAA  established  an 
attainment  date  of  December  31.  1995. 
for  all  moderate  CO  areas.  Philadelphia 
County  has  ambient  air  quality 
monitoring  data  showing  attainment  of 
the  CO  NAAQS  ft-om  1990  through 
1994.  No  exceedances  or  violations  of 
the  CO  NAAQS  have  been  monitored  in 
Philadelphia  County  to  date  during 
calendar  year  1995.  Therefore,  in  an 
effort  to  comply  with  the  CAA  and  to 
ensure  continued  attainment  of  the 
NAAQS,  on  September  8,  1995  and 
October  30,  1995  the  Commonwealth  of 
Pennsylvania  submitted  a  CO 
redesignation  request  and  a 
maintenance  plan  for  Philadelphia 
County.  Pennsylvania  submitted 
evidence  that  a  public  hearing  was  held 
on  October  16, 1995  in  Philadelphia. 

II.  Evaluation  Criteria 

Section  107(d)(3)(E)  of  the  1990  Clean 
Air  Act  Amendments  provides  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  fully 
approved  SIP  under  section  llO(k)  of 
CAA: 
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3.  The  air  quality  improvement  must 
be  permanent  and  enforceable; 

4.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  CLAA; 

5.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA; 

III.  Review  of  State  Submittal 

On  October  31,  1995,  EPA  determined 
that  the  information  received  from  the 
Commonwealth  of  Pennsylvania 
constituted  a  complete  redesignation 
request  under  the  general  completeness 
criteria  of  40  CFR  part  51,  appendix  V, 
§§2.1  and  2.2. 

The  Pennsylvania  redesignation 
request  for  part  of  Philadelphia  County 
meets  the  five  requirements  of  section 
107(d)(3)(E),  noted  above.  The  follovdng 
is  a  brief  description  of  how  the 
Commonwealth  has  fulfilled  each  of 
these  requirements. 

1.  Attainment  of  the  CO  NAAQS 

Pennsylvania  has  quality-assured  CO 
ambient  air  monitoring  data  showing 
that  Philadelphia  County  has  met  the 
CO  NAAQS.  The  Pennsylvania  request 
is  based  on  an  analysis  of  quality- 
assured  CO  air  monitoring  data  which  is 
relevant  to  the  maintenance  plan  and  to 
the  redesignation  request.  To  attain  the 
CO  NAAQS,  an  area  must  have 
complete  quality-assured  data  showing 
no  more  than  one  exceedance  of  the 
standard  per  year  over  at  least  two 
consecutive  years.  The  ambient  air  CO 
monitoring  data  for  calendar  year  1990 
through  calendar  year  1994,  relied  upon 
by  Pennsylvania  in  its  redesignation 
request,  shows  no  violations  of  the  CO 
NAAQS  in  Philadelphia  County.  The 
most  recent  ambient  CO  data  shows  one 
exceedance  in  the  calendar  years  1993 
and  1994.  In  addition,  the  most  recent 
ambient  CO  data  for  calendar  year  1995 
shows  no  exceedances  of  the  NAAQS  to 
date  in  Philadelphia  County.  Because 
the  area  has  complete  quality  assured 
data  showing  no  more  than  one 
exceedance  of  the  standard  per  yeeu 
over  at  least  two  consecutive  years 
(1993  and  1994),  the  area  has  met  the 
first  statutory  criterion  of  attainment  of 
the  CO  NAAQS  (40  CFR  50.8  and 
appendix  C).  Pennsylvania  has 
committed  to  continue  monitoring  in 
this  area  in  accordance  with  40  CFR  part 
58. 

Fiuthermore,  air  quality  data  for  the 
New  Jersey  portion  of  the  Philadelphia- 
Camden  County  CO  nonattainment  area 
shows  that  the  remainder  of  the 
nonattainment  area  has  met  the  CO 
NAAQS  since  1990.  Therefore,  air 
quality  in  the  entire  area  has  been 
meeting  the  CO  standards  since  1990. 


2.  FuUv  Approved  SIP  Under  Section 
llO(k)  of  the  CAA 

Pennsylvania's  CO  SIP  is  fully 
approved  by  EPA  as  meeting  all  the 
requirements  of  Section  110(a)(2)(I)  of 
the  Act,  including  the  requirements  of 
Part  D  (relating  to  nonattainment), 
which  were  due  prior  to  the  date  of 
Pennsylvania's  redesignation  request. 
All  portions  of  Pennsylvania's  CO  SIP. 
except  for  the  motor  vehicle  inspection 
and  maintenance  (I/M)  portion,  were 
fully  approved  by  EPA  on  February  26, 
1985,  at  40  CFR  §  52.2020(cK63).  (50  FR 
7772).  The  I/M  portion  of  the  CO  SIP 
was  approved  by  EPA  on  April  8,  1987 
at  40  CFR  §  52.2020(c)(66),  (52  FR 
11259).  The  1990  CAA  required  that 
nonattainment  areas  achieve  specific 
new  requirements  depending  on  the 
severity  of  the  nonattainment 
classification.  Requirements  for  the 
Philadelphia  area  include  the 
preparation  of  a  1990  emission 
inventory  with  periodic  updates, 
adoption  of  an  oxygenated  fuels 
progiam,  the  development  of 
contingency  measures,  and 
development  of  conformity  procedures. 
Each  of  these  requirements  added  by  the 
1990  Amendments  to  the  CAA  are 
discussed  in  greater  detail  below. 

Consistent  wdth  the  October  14,  1994 
EPA  guidance  from  Mary  D.  Nichols 
entitled  "Part  D  New  Source  Review 
(Part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  EPA  is  not  requiring  full 
approval  of  a  Part  D  NSR  program  by 
Pennsylvania  as  a  prerequisite  to 
redesignation  to  attainment.  Under  this 
guidance,  nonattainment  areas  may  be 
redesignated  to  attainment 
notwithstanding  the  lack  of  a  fully- 
approved  Part  D  NSR  program,  so  long 
as  the  program  is  not  relied  upon  for 
maintenance.  Pennsylvania  has  not 
relied  on  a  NSR  program  for  CO  sources 
to  maintain  attainment.  Although  EPA 
is  not  treating  a  Part  D  NSR  program  as 
a  prerequLsite  for  redesignation,  it 
should  be  noted  that  EPA  is  in  the 
process  of  taking  final  action  on  the 
State's  revised  NSR  regulation,  which 
includes  requirements  for  CO 
nonattainment  areas.  Becatise  part  of 
Philadelphia  County  is  being 
redesignated  to  attainment  by  this 
action,  Pennsylvania's  Prevention  of 
Significant  Deterioration  (PSD) 
requirements  will  be  applicable  to  new 
or  modified  sources  in  Philadelphia 
County.  Pennsylvania  has  been 
delegated  PSD  authority  (see  CFR 
§  52.2058  Pennsylvania  and  49  FR 
33128.  August  21,  1984). 


A.  Emission  Inventory 

Peimsylvania  submitted  its  1990  base 
year  emissions  inventory  as  part  of  the 
maintenance  plan  which  was  submitted 
on  September  8,  1995  and  October  30, 
1995.  The  inventory  estimated  CO 
emissions  for  Philadelphia  County,  as 
required  under  Section  187(a)(1)  of  the 
CAA. 

This  inventory  was  used  as  the  basis 
for  calculations  to  demonstrate 
maintenance.  Pennsylvania's  submittal 
contains  the  detailed  inventory  data  and 
summaries  by  source  category.  The 
inventory  was  prepared  in  accordance 
with  EPA  guidance.  A  summar>'  of  the 
base  year  and  projected  maintenance 
year  inventories  are  shown  in  the 
following  table  in  this  section. 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory-  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattairunent  area.  Peruisylvania 
included  the  requisite  inventory  in  the 
redesignation  request  and  maintenance 
plan  SIP  revision.  The  base  year  for  the 
inventory  was  1990,  using  a  three 
month  CO  season  of  December  1990 
through  February  1991.  Stationary 
sources,  area  sources,  on-road  mobile 
sources,  and  non-road  mobile  sources  of 
CO  were  included  in  the  inventory.  The 
following  table.  Table  1,  presents  a 
summary  of  the  base  year  (1990), 
attainment  year  (1992)  and  projected 
year  (2007)  CO  peak  season  daily 
emissions  estimates  in  tons  per  winter 
day  (tpd)  by  source  category: 

TABLE  1.— CO  Peak  Season  Daily 
Emissions 


1990 
Base 
year 
emis- 
sions 
(tons 
per  day) 

1992  At- 
tainment 
year 
emis- 
sions 
(tons 
per  day) 

2007 
Pro- 
jected 
year 
emis- 
sions 
(tons 
per  day) 

On-road  Mobile 
Non-road  Mo- 
bile   

Area 

Stationary  

608.99 

9.62 
13.77 
20.98 

561.25 

9.69 
13.80 
22.07 

334.33 

10.11 
13.98 
31.11 

Total  

653.36 

606.81 

389.53 

Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
(General  Preamble  (57  FR  13498,  April 
16,  1992). 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
187(a)(1).  The  EPA  is  granting  approval 
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of  the  Fhiiadelphia  County  199U  t»dse 
year  CO  emissions  inventories  as  found 
in  the  Pennsylvania  CO  Redesignation 
Request,  based  on  the  EPA's  technical 
review  of  the  CO  inventory.  For  further 
details  on  the  emission  inventory,  the 
reader  is  referred  to  the  Technical 
Support  Document,  which  is  available 
for  review  at  the  addresses  provided 
above. 

B.  Oxygenated  Gasoline 

Section  21  l(m)  of  the  CAA  requires 
that  each  State  in  which  there  is  located 
a  CO  nonattainment  area  with  a  design 
value  of  9.5  ppm  or  above  based  on  data 
for  the  2-year  period  of  1988  and  1989 
shall  submit  a  SIP  revision  which 
requires  the  implementation  of  an 
oxygenated  gasoline  program  in  the 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  in  which  the 
nonattainment  area  is  located.  The 
Philadelphia-Camden  County  CO 
nonattainment  area  has  a  design  value 
above  11.6  ppm  based  on  1988  and  1989 
data  and  consequently  was  subject  to 
the  requirement  to  adopt  an  oxygenated 
fuel  program.  Pennsylvania  submitted 
an  oxygenated  gasoline  SIP  revision  for 
the  Pennsylvania  portion  of  the 
Philadelphia  CMSA  to  EPA  on 
November  12.  1992.  EPA  approved  the 
SIP  revision  on  July  21,  1994  at  40  CFR 
§52.2020(c)(88),  (59  FR  37162).  As 
noted  in  the  Pennsylvania  redesignation 
request,  the  State  intends  to  relegate  the 
oxygenated  fuel  program  to  contingency 
status  upon  EPA's  approval  of 
Pennsylvania's  redesignation  request. 
On  August  19,  1995  Pennsylvania 
modified  their  oxygenated  gasoline 
regulations  to  allow  for  the 
discontinuance  of  the  program  if  EPA 
approves  a  redesignation  request  and 
maintenance  plan  which  does  not 
require  the  implementation  of  an 
oxygenated  gasoline  program.  The 
modified  Pennsylvania  oxygenated 
gasoline  regulation  also  states  that  if  an 
area  is  redesignated  to  attaijiment  and 
then  violates  the  CO  standard  that  the 
program  must  be  reinstated  at  the 
beginning  of  the  next  oxygenated 
gasoline  control  period.  In  its 
demonstration  of  maintenance, 
described  below,  the  Commonwealth 
has  shown  that  oxygenated  gasoline  in 
the  Pennsylvania  portion  of  the 
Philadelphia  CMSA  is  not  necessary  for 
continued  maintenance  of  the  CO 
NAAQS.  Consequently,  by  this  action, 
EPA  is  approving  Pennsylvania's  use  of 
oxygenated  gasoline  aS  a  contingency 
measure  for  the  Philadelphia  area.' 
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C  Conturuuly 

Under  section  176(c)  of  the  CAA, 
states  were  required  to  submit  revisions 
to  their  SIPs  that  include  criteria  and 
procedures  to  ensure  that  Federal 
actions  conform  to  the  air  quality 
planning  goals  in  the  applicable  SIPs. 
The  requirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
all  other  Federal  actions  ("general 
conformity").  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  of  promulgation  of  final 
EPA  conformity  regulations.  EPA 
promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  F'R  62188)  and  final  general 
confonnity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  the  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A.  Pursuant  to  §  51.396 
of  the  transportation  conformity  rule 
and  §51.851  of  the  general  conformity 
rule,  the  Commonwealth  of 
Pennsylvania  was  required  to  submit  a 
SIP  revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  November  25,  1994. 
Similarly,  Pennsylvania  was  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1,  1994. 
Pennsylvania  submitted  its 
transportation  conformity  SIP  revision 
to  EPA  on  November  21,  1994.  This  SIP 
was  determined  to  be  administrat      1^ 
and  technically  complete  on  Febni  ry 
21,  1995.  Pennsylvania  has  not 
submitted  its  general  conformity  SIP 
revision. 

Although  this  redesignation  request 
was  submitted  to  EPA  after  he  due 
dates  for  the  SIP  revisions  f'  i 
transportation  conformiK  .nd  general 
confoni'       u'   i,  EPA  bolieves  it  is 
reasoi  able  t  j  interpmt  ihe  cunforniily 
requirement.^  as  not  hu.ng  applicable 
requirements  I'or  purposes  of  evaluating 
the  redesigna  ion  request  under  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  subrrit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment. 


■  Cecil  Cou  nly.  Maryland  is  part  of  the 
Philadelphia  CMSA  and  had  implemenled  the 
oxygenated  g9Soline  program.  This  action  will  also 


serve  In  remove  Ihe  oxygenated  fuel  requirement 
from  Cecil  County,  Maryland. 


Therefore,  the  State  remains  obligated  to 
adopt  the  transportation  and  general 
conformity  rules  even  after 
redesignation  and  would  risk  sanctions 
for  failure  to  do  so.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D, 
since  those  requirements  are  linked  to 
the  nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second,  EPA's  federal  conformity  rules 
require  the  performance  of  conformity 
analyses  in  the  absence  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obligation  to  implement  conformity 
requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

For  the  reasons  just  discussed,  EPA 
believes  that  the  CO  redesignation 
.equest  for  Philadelphia  County  may  be 
approved  notwithstanding  the  lack  of  a 
general  conformity  submittal  and  an 
approved  state  transportation 
conforr  lity  rule. 

3.  Imp  ovement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

EPA  approved  Pennsylvania's  CO  SIP 
under  the  1977  CAA.  Emission 
reductions  achieved  through  the 
implementation  of  control  measures 
contained  in  that  SIP  are  enforceable. 
Pennsylvania  cites  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP)  and 
the  basic  Inspection  and  Maintenance 
Program  as  the  major  sources  of 
reduction  that  led  to  attainment  of  the 
CO  standard.  As  discussed  above,  the 
State  initially  attained  the  NAAQS  in 
1990  with  monitored  attainment 
through  1994.  This  indicates  that  the 
improvements  are  due  to  the  permanent 
and  enforceable  measures  contained  in 
the  1982  CO  SIP. 

The  Commonwealth  of  Pennsylvania 
has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  CO  emissions 
in  the  base  year  are  not  artificially  low 
due  to  local  economic  downturn.  EPA 
finds  that  the  combination  of  certain 
existing  EPA-approved  SIP  and  federal 
measures  contribute  to  the  permanence 
and  enforceability  of  reduction  in 
ambient  CO  levels  that  have  allowed  the 
area  to  attain  the  NAAQS. 
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4.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment. 

The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  Administrator 
approves  a  redesignation  to  attainment. 
Eight  years  after  the  redesignation,  the 
state  must  submit  a  revised  maintenance 
plan  which  demonstrates  attainment  for 
the  ten  years  follovdng  the  initial  ten- 
year  period.  To  provide  for  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
approving  the  Commonwealth  of 
Pennsylvania's  maintenance  plan  for  the 
Philadelphia  area  because  EPA  finds 
that  Pennsylvania's  submittal  meets  the 
requirements  of  section  175A. 

A.  Attainment  Emission  Inventory 

As  previously  noted,  Pennsylvania 
submitted  its  1990  base  year  emissions 
inventory  for  Philadelphia  County  as 
part  of  the  maintenance  plan  which  was 
submitted  on  September  8, 1995  and 
October  30,  1995.  The  inventory 
includes  emissions  from  stationary, 
area,  and  mobile  sources  using  1990  as 
the  base  year  for  calculations. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  source  category.  The  comprehensive 
base  year  emissions  inventory  was 
submitted  in  the  National  Emission  Data 
System  format.  This  inventory  was 
prepared  in  accordance  with  EPA 
guidance. 

The  1992  emission  inventory  was 
selected  as  representative  of 
Philadelphia  County  emissions  during 
the  period  showing  attainment. 
Pennsylvania  established  the  1992 
inventory  as  the  attainment  inventory 
and  forecasted  future  emissions  out  to 
the  year  2007  in  its  maintenance  plan. 
The  future  emission  estimates  were  all 
calculated  by  applying  appropriate 
growth  factors  to  the  199U  base  year 
inventory,  consistent  with  EPA 
guidance. 

B.  Demonstration  of  Maintenance- 
Projected  Inventories 

Total  CO  emissions  were  projected 
from  1990  base  year  out  to  2007.  These 
projected  inventories  were  prepared  in 
accordance  with  EPA  guidance. 
Pennsylvania  will  not  implement  the 
oxygenated  gasoline  program  in  the 
Pennsylvania  portion  of  the 


Philadelphia  CMSA  imless  a  violation 
of  the  standard  triggers  the 
implementation  of  the  program.  The 
projections  show  that  calculated  CO 
emissions,  a.ssuming  no  oxygenated 
fuels  program,  are  not  expected  to 
exceed  the  level  of  the  base  year 
inventory  during  this  time  period. 
Therefore,  it  is  ailtR;ipated  that  the 
Philadelphia  areia  will  maintain  the  CO 
standard  without,the  program,  and  the 
oxygenated  gasoline  program  would  not 
need  to  be  implertiented  following 
redesignation,  except  as  a  contingency 
measure. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  Philadelphia  County 
depends,  in  part,  on  the 
Commonwealth's  efforts  toward  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period.  The 
Commonwealth  commits  to  revise  the 
emission  inventory  every  three  years 
beginning  in  1993,  until  at  least  2007.  If 
future  emission  levels  exceed  those  in 
the  1992  attainment  inventory,  the 
Commonwealth  commits  to  investigate 
the  reasons  and  fake  appropriate  action. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in 
Philadelphia  County  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  CO  NAAQS  in  the 
future.  Despite  the  Commonwealth's 
best  efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 
ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Section  175(A)(d)  of  the  CAA  requires 
that  the  contingency  provisions  include 
a  requirement  that  the  State  implement 
all  measures  contained  in  the  SIP  prior 
to  redesignation.  Therefore, 
Pennsylvania  has  provided  contingency 
measures  with  a  schedule  for 
implementation  in  the  event  of  a  future 
CO  air  quality  problem.  The  plan 
contains  triggering  mechanism  (a 
violation  of  the  CO  standard)  to 
determine  when  contingency  measures 
are  needed. 

On  August  19, 1995  Pennsylvania 
modified  their  o.xygenated  gasoline 
regulations  to  allow  for  the 
discontinuance  of  the  program  if  EPA 
approves  a  redesignation  request  and 
maintenance  plan  which  does  not 
reqiiire  the  implementation  of  an 
oxygenated  gasoline  program.  The 
modified  Pennsylvania  oxygenated 
gasoline  regulation  states  that  if  an  area 
is  redesignated  to  attainment  and  then 
violates  the  CO  standard  that  the 
program  must  be  reinstated  at  the 
beginning  of  the  next  oxygenated 
gasoline  control  period. 


E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  Commonwealth  has  agreed 
to  submit  a  revised  maintenance  SIP 
eight  years  after  the  area  is  redesignated 
to  attainment.  Such  a  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

5.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

In  Section  III. 2.  above,  EPA  sets  forth 
the  basis  for  its  conclusion  that 
Pennsylvania  has  a  fully  approved  SIP 
which  meets  the  applicable 
requirements  of  Section  110  and  Part  D 
of  the  CAA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  15,  1996 
unless,  within  30  days  of  publication, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  Afl  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  March  15, 199p. 

Final  Action 

EPA  is  approving  the  Philadelphia 
County  CO  maintenance  plan  because  it 
meets  the  requirements  set  forth  in 
section  175A  of  the  CAA.  In  addition, 
the  Agency  is  approving  the  request  and 
redesignating  the  Philadelphia  County 
CO  area  to  attainment,  because  the 
Commonwealth  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation. 
EPA  is  also  approving  Pennsylvania's 
1990  base  year  CO  emissions  inventory 
for  Philadelphia  County,  as  found  in  the 
Commonwealth's  redesignation  request 
and  maintenance  plan.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
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Federal  Register  publication,  ilie  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
Piled.  This  action  will  be  effective  March 
15.  1996  unless,  by  February  29,  1996 
adverse  or  critical  comments  are 
received.  If  the  EPA  receives  such 
comments,  this  action  will  he 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  15,  1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Under  Sertion  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 


or  luorti  lo  uithcf  btalc  lucji,  ur  inoai 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  CO 
emission  limitations  and  restrictions 
contained  in  the  approved  CO  SIP. 
Changes  to  CO  SIP  regulations  rendering 
them  less  stringent  than  those  contained 
in  the  EPA  approved  plan  cannot  be 
made  unless  a  revised  plan  for 
attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
179(a)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to 
sections  110(a)(2)(H)  and  110(k)(2)  of 
the  CAA. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  any  economic  impact  on 
any  small  entities.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  pf  the  CAA  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  Accordingly,  I 
certify  that  the  approval  of  the 
redesignation  of  an  area  to  attainment 
under  section  107(dK3)(E)  of  the  CAA 
will  not  affect  a  substantial  number  of 
small  entities. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 


Impropriate  circuit  by  April  1,  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  on  the 
Philadelphia  CO  redesignation  request, 
maintenance  plan  and  the  1990  base 
year  CO  emission  inventory  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  October  31. 1995. 
Stanley  Laskonvski, 
/Acting  Regional  Administrator,  Region  III. 

For  the  reasons  set  forth  in  the 
preamble  40  CFR  part  52,  subpart  NN  of 
chapter  I,  title  40  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(105)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

«         «         •         •         • 

(c)  *  *  • 

(105)  The  carbon  monoxide 
redesignation  and  maintenance  plan  for 
part  of  Philadelphia  County  submitted 
by  the  Pennsylvania  Department  of 
Environmental  Protection  on  September 
8,  1995  and  October  30.  1995,  as  part  of 
the  Pennsylvania  SIP.  The  1990  base 
year  CO  emission  inventory  and 
projections  are  included  in  the 
maintenance  plan. 

(i)  Incorporation  by  reference. 

(A)  Letters  of  September  8,  1995  and 
October  30,  1995  from  the  Pennsylvania 
Department  of  Environmental  Protection 
requesting  the  redesignation  and 
submitting  the  maintenance  plan. 

(B)  Maintenance  Plan  for  the 
Philadelphia  Carbon  Monoxide 
Nonattainment  Area  adopted  on  October 
16,  1995. 

(ii)  Additional  Material. 


(A)  Remainder  of  September  8,  1995 
and  October  30,  1995  State  submittal. 

3.  Section  52.2036  is  added  to  read  as 
follows: 

§  52.2036     1 990  Base  Yea?  Cr.ro on 
Monoxide  Emission  inventory  '-y 
Pliiladelphia  County. 

EPA  approves  as  a  revision  to  the 
Pennsylvania  State  Implementation  Plan 
the  1990  base  year  carbon  monoxide 
emission  inventory  for  Philadelphia 
County,  submitted  by  the  Secretary, 
Pennsylvania  Department  of 
Environmental  Protection,  on 


September  8.  1995  and  October  30, 
1995.  This  submittal  consists  of  the 
1990  base  year  stationary,  area,  non- 
road  mobile  and  on-road  mobile 
emission  inventories  in  Philadelphia 
County  for  the  pollutant  carbon 

mnnnxirie^  fCOl. 

PART  81-  -iAMENDED] 

Subpart  C~Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Pennsylvania— Carbon  Monoxide 


Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.339,  the  table  for 
"Pennsylvania-Carbon  Monoxide"  is 
amended  by  revising  the  entry  for  the 
Philadelphia-Camden  County  area  to 
read  as  follows: 

§81.339    Pennsylvania. 


Designation 


Classification 


Designated  Area 


Date' 


Type 


Date' 


Type 


Nonattainment 


Not  Classified. 


Philadelphia-Camden  County  Area 
Philadelphia  County  (part) 

City  ol  Philadelphia-high  traffic  areas  within 
the  Central  Business  District  and  certain 
other  high  traffic  density  areas. 


March  15,  1996  Attainment 


'  This  date  is  November  15,  1990.  unless  othenwse  noted. 
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40  CFR  Parts  52  and  81 

[FRL-6324-9;  MC  45   ,5003   MD  -t5--3004 
MD-45-3007;  VA  o3- 500'    VA  ,53-5002 
VA-34-5003,  VA-34-'  :C4    DC  JO   2001; 
DC-30-2002,  DC-10-J003 

Approv-i^  in-d  Promulg  5tion  of 
Implemeriatior.  P^ans:  Designation  of 
Areas  for  A['  Ouaiity  PKannmg 
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Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a 
maintenance  plan  and  a  request  to 
redesignate  the  Metropolitan 
Washington  area;  including  the 
Counties  of  Alexandria  and  Arlington, 
Virginia;  Prince  Georges  and 
Montgomery  Counties  in  Maryland,  and 
the  District  of  Columbia  (the 
"Washington  Carbon  Monoxide  (CO) 


nonattainment  area")  from 
nonattainment  to  attainment  for  CO. 
The  maintenance  plan  and 
redesignation  requests  were  submitted 
by  the  Commonwealth  of  Virginia  and 
the  State  of  Maryland  and  the  District  of 
Columbia.  Under  the  1990  amendments 
of  the  Clean  Air  Act  (CAA)  designations 
can  be  revised  if  sufficient  data  is 
available  to  warrant  such  revisions.  In 
this  action.  EPA  is  approving  Virginia, 
Maryland  and  the  District  of  Columbia 
requests  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements  set  forth  in  the  CAA.  This 
action  is  being  taken  under  section  110 
of  the  CAA. 

DATES:  This  action  will  become  effective 
on  March  15,  1996  unless,  by  February 
29,  1996  adverse  or  critical  comments 
are  received.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Marcia  L.  Spink,  Associate  Director,  Air 
Programs,  Mailcode  3AT00,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 


Division,  U.S.  Envirormiental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs,  2100 
Martin  Luther  King  Ave.  S.E., 
Washington,  DC  20020;  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore,  Maryland 
21224;  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  A.  Sheckler,  (215)  597-6863. 

SUPPLEMENTARY  INFORMATION:  On 
October  4,  1995  the  Commonwealth  of 
Virginia,  and  on  October  12,  1995  the 
State  of  Maryland  and  the  District  of 
Columbia  submitted  formal  revisions  to 
their  State  Implementation  Plans  (SIP). 
The  SIP  revisions  consists  of  a  request 
to  redesignate  the  Virginia,  Maryland 
and  District  of  Columbia  portions  of  the 
Metropolitan  Washington  area  from 
nonattainment  to  attainment  for  carbon 
monoxide  and  a  maintenance  plan. 
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I.  Background 

The  Metropolitan  Washington  areas 
was  a  pre- 1990  CO  nonattainment  area 
and  continued  to  be  designated  as 
nonattainment  for  CO  by  operation  of 
law  as  per  section  107(dl(l)(C)(i)  of  the 
Clean  Air  Act  Amendments  of  1990. 
The  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  CO  is  9.5  parts 
per  million  (ppml.  CO  nonattainment 
areas  can  be  classified  as  moderateor 
serious,  based  on  their  design  values. 
Since  the  Washington  CO 
nonattainment  area  had  a  design  value 
of  11.6  ppm  (based  on  1988  and  1989 
data),  the  area  was  classified  as 
moderate.  The  CAA  established  an 
attainment  date  of  December  31.  1995, 
for  all  moderate  CO  areas.  The 
Metropolitan  Washington  area  has 
ambient  air  quality  monitoring  data 
showing  attainment  of  the  CO  NAAQS 
from  1989  through  1993.  Therefore,  in 
an  effort  to  comply  with  the  CAA  and 
to  ensure  continued  attainment  of  the 
NAAQS.  on  October  4.  1995  the 
Commonwealth  of  Virginia  submitted  a 
CO  redesignation  request  and  a 
maintenance  plan  for  the  Virginia 
portion  of  the  Metropolitan  Washington 
area.  The  State  of  Maryland  submitted 
on  October  12.  1995  a  CO  redesignation 
request  and  maintenance  plan  for  the 
Maryland  portion  of  the  Metropolitan 
Washington  area  and  on  October  12. 
1995  the  District  of  Columbia  submitted 
a  CO  redesignation  request  and 
maintenance  plan.  Virginia,  Maryland 
and  the  District  of  Columbia  submitted 
evidence  that  public  hearings  were  held 
on  September  6,  1995  in  Virginia. 
September  15.  1995  in  Maryland  and 
September  18,  1995  in  the  District  of 
Columbia. 

II.  Evaluation  Criteria 

Section  107(d)(3)(E)  of  the  1990  Clean 
Air  Act  Amendments  provides  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  fully 
approved  SIP  under  section  llO(k)  of 
CAA; 

3.  The  air  quality  improvement  must 
be  permanent  and  enforceable: 

4.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  CAA; 

5.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA; 

III.  Review  of  State  Submittal 

On  October  12,  1995,  EPA  determined 
that  the  information  received  from  the 


commonwealth  of  Virginia,  the  Statu  ol 
Maryland  and  the  District  of  Columbia 
constituted  a  complete  redesignation 
request  under  the  general  completeness 
criteria  of  40  CFR  part  51.  appendix  V. 
§S2.1  and  2.2. 

The  Virginia.  Maryland  and  District  of 
Columbia  redesignation  requests  for  the 
Metropolitan  Washington  area  meets  the 
five  requirements  of  section 
107(d)(3)(E).  noted  above.  The  following 
is  a  brief  description  of  how  the  State 
has  fulfilled  each  of  these  requirements. 

1.  Attainment  of  the  CO  NAAQS 

Virginia,  Maryland  and  the  District  of 
Columbia  have  quality-assured  CO 
ambient  air  monitoring  data  showing 
that  the  Metropolitan  Washington  area 
has  met  the  CO  NAAQS.  The  Virginia, 
Maryland  and  District  of  Columbia 
requests  are  based  on  an  analysis  of 
quality-assured  CO  air  monitoring  data 
which  is  relevant  to  the  maintenance 
plan  and  to  the  redesignation  request. 
To  attain  the  CO  NAAQS,  an  area  must 
have  complete  quality-assured  data 
showing  no  more  than  one  exceedance 
of  the  standard  per  year  over  at  least  two 
consecutive  years.  The  ambient  air  CO 
monitoring  data  for  r^'endar  year  1988 
through  calendar  year  1995.  relied  upon 
by  Virginia.  Maryland  and  the  District  of 
Columbia  in  their  redesignation 
requests,  shows  no  violations  of  the  CO 
NAAQS  in  the  Metropolitan 
Washington  area.  Because  the  area  has 
complete  quality  assured  data  showing 
no  more  than  one  exceedance  of  the 
standard  per  year  over  at  least  two 
consecutive  years  (1994  and  1995).  the 
area  has  met  the  first  statutory  criterion 
of  attainment  of  the  CO  NAAQS  (40  CFR 
50.8  and  appendix  C).  Virginia, 
Maryland  and  the  District  of  Columbia 
have  committed  to  continue  monitoring 
in  this  area  in  accordance  with  40  CFR 
part  58. 

2.  FuUy  Approved  SIP  Under  Section 
llO(k)oftheCAA 

Virginia's.  Maryland's  and  the  District 
of  Columbia's  CO  SIPs  are  fiilly 
approved  by  EPA  as  meeting  all  the 
requirements  of  Section  110(a)(2)(I)  of 
the  Act.  including  the  requirements  of 
Part  D  (relating  to  .lonattainmcnt), 
which  were  due  prior  to  the  date  of 
Virginia's.  Maryland's  and  the  District 
of  Columbia's  redesignation  requests. 
Maryland's  CO  SIP  was  fully  approved 
by  EPA  on  September  19.  1994.  at  40 
CFR  §52.1070(c)(71).  (49  FR  36645). 
Virginia's  CO  SIP  was  approved  by  EPA 
on  January  25.  1984  at  40  CFR 
§  52.2420(c)(78).  (49  FR  3083).  The 
District's  CO  SIP  approved  by  EPA  on 
October  3.  1984  at  40  CFR  §  52.47(c)(28). 
(49  FR  39059).  The  1990  CAAA  required 


that  lioiiaUdiiHiieiit  arbd.s  dchiuve 
specific  new  requirements  depending 
on  the  severity  of  the  nonattainment 
classification.  Requirements  for  the 
Metropolitan  Washington  area  include 
the  preparation  of  a  1990  emission 
inventory  with  periodic  updates, 
adoption  of  an  oxygenated  fuels 
program,  the  development  of 
contingency  measures,  and 
development  of  conformity  procedures. 
Each  of  these  requirements  added  by  the 
1990  Amendments  to  the  CAA  are 
discussed  in  greater  detail  below. 

Consistent  with  the  October  14.  1994 
EPA  guidance  from  Mary  D.  Nichols 
entitled  "Part  D  New  Source  Review 
(Part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment."  EPA  is  not  requiring  full 
approval  of  a  Part  D  NSR  program  by 
Virginia,  Maryland  and  the  District  of 
Columbia  as  a  prerequisite  to 
redesignation  to  attainment.  Under  this 
guidance,  nonattainment  areas  may  be 
redesignated  to  attainment 
notwithstanding  the  lack  of  a  fully- 
approved  Part  D  NSR  program,  so  long 
as  the  program  is  not  relied  upon  for 
maintenance.  Because  the  Metropolitan 
Washington  area  is  being  redesignated 
to  attainment  by  this  action,  Virginia's, 
Maryland's  and  the  District  of 
Columbia's  Prevention  of  Significant 
Deterioration  (PSD)  requirements  will 
be  applicable  to  new  or  modified 
sources  in  the  Metropolitan  Washington 
area.  All  three  States  have  been 
delegated  PSD  authority  (See  §  52.499 
District  of  Columbia,  43  FR  26410,  June 
19.  1978.  as  amended  45  FR  52741, 
August  7.  1980;  §52.1116  Maryland.  45 
FR  52741.  August  7.  1980.  as  amended 
47  FR  7835.  February  23.  1982; 
§  52.2448  Virginia  39  FR  7284.  February 
25.  1974.) 

A.  Emission  Inventory 

On  March  1994  Maryland  submitted  a 
1990  CO  base  year  inventory  to  EPA  for 
review  and  approval.  On  November  1, 
1993  and  April  3.  1995.  Virginia 
submitted  a  1990  CO  base  year 
emissions  inventory  to  EPA  for  review 
and  approval.  On  January  13.  1994  the 
District  of  Columbia  submitted  a  1990 
CO  base  year  emissions  inventuiy  to 
EPA  for  review  and  approval.  This 
inventory  was  used  as  the  basis  for 
calculations  to  demonstrate 
maintenance.  Virginia's,  Maryland's  and 
the  District  of  Columbia's  submittal 
contains  the  detailed  inventory  data  and 
summaries  by  source  category.  Each  of 
the  State's  submittals  also  contains 
information  related  to  how  it  comported 
with  EPA's  guidance,  and  which  model 
and  emission  factors  were  used  (note, 
the  MOBILE  5a  model  was  used),  how 


UMI 


vehicle  miles  travelled  (VMT)  data  was 
generated,  and  other  technical 
information  verifying  the  emission 
inventory.  A  summary  of  the  base  year 
and  projected  maintenance  year 
inventories  are  shown  in  the  following 
table  in  this  section. 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Maryland, 
Virginia  and  the  District  of  Columbia 
included  the  requisite  inventory  in  the 
CO  SIP.  The  base  year  for  the  inventory 
was  1990,  using  a  three  month  CO 
season  of  November  1990  through 
January  1991. 

Stationary  point  sources,  stationary 
area  sources,  on-road  mobile  sources, 
and  nonroad  mobile  sources  of  CO  were 
included  in  the  inventory.  Stationary 
sources  with  emissions  of  greater  than 
100  tons  per  year  were  also  included  in 
the  inventory. 

The  following  list  presents  a  summary 
of  the  CO  peak  season  daily  emissions 
estimates  in  tons  per  winter  day  by 
source  category: 

Wintertime  CO  Emissions 

[Tons  per  day) 


Point 

Mobile 

Area 

(sta- 

State 

sources 

sources 

tionary) 
sources 

Virginia 

288.55 

9.89 

.92 

Maryland  

1161.34 

71.36 

4.61 

District  ol 

Columbia  .. 

410.30 

18.08 

3.32 

Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble  (57  FR  13498,  April 
16,  1992). 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
187(a)(1).  The  EPA  is  granting  approval 
of  the  Virginia,  Maryland  and  District  of 
Columbia  1990  base  year  CO  emissions 
inventories  submitted  on  November  11, 
1994  and  April  3,  1995,  March  21,  1994 
and  January  13,  1994  respectively,  based 
on  the  EPA's  technical  review  of  the  CO 
inventory.  For  further  details,  the  reader 
is  referred  to  the  Technical  Support 
Document,  which  is  available  for  review 
at  the  addresses  provided  above. 

B.  Oxygenated  Gasoline 

Section  211(m)  of  the  CAA  requires 
that  each  State  in  which  there  is  located 
a  CO  nonattainment  area  with  a  design 
value  of  9.5  ppm  or  above  based  on  data 


tor  the  2-year  period  of  1988  and  1989 
shall  submit  a  SIP  revision  which 
requires  the  implementation  of  an 
oxygenated  gasoline  program  in  the 
Consolidated  Metropolitan  Statistical 
Area  (CMSA)  in  which  the 
nonattainment  area  is  located.  The 
Metropolitan  Washington  area  has  a 
design  value  above  9.6  ppm  based  on 
1988  and  1989  data  and  consequently 
was  subject  to  the  requirement  to  adopt 
an  oxygenated  fuel  program.  Virginia, 
Maryland  and  the  District  of  Columbia 
submitted  oxygenated  gasoline  SIP 
revisions  for  the  Metropolitan 
Washington  CMSA  to  EPA  on  November 
8,  1993,  November  13.  1992  and  October 
22,  1993,  respectively.  EPA  approved 
the  SIP  revisions  for  Virginia  and 
Maryland  on  April  15,  1994  and  June  6, 
1994  respectively.  As  noted  in  the 
Virginia.  Maryland  and  District  of 
Columbia  redesignation  requests,  the 
States  intend  to  relegate  the  oxygenated 
fuel  program  to  contingency  status  upon 
EPA's  approval  of  their  redesignation 
requests.  By  September  1,  1997  Virginia 
commits  to  adopt  and  submit  to  EPA  an 
oxygenated  fuel  regulation  that  will  be 
effective  at  the  beginning  of  the  next 
control  period  upon  a  monitored 
violation  of  the  CO  NAAQS  (two  or 
more  exceedances  of  the  CO  NAAQS  in 
a  single  calendar  year).  By  January  1996, 
Maryland  commits  to  adopt  and  submit 
to  EPA  an  oxygenated  fuel  regulation 
that  will  be  effective  at  the  beginning  of 
the  next  control  period  upon  a 
monitored  violation  of  the  CO  NA.'VQS 
(two  or  more  exceedances  of  the  CO 
NAAQS  in  a  single  calendar  year).  EPA 
took  a  limited  approval/limited 
disapproval  action  of  the  District  of 
Columbia's  oxygenated  fuels  SIP.  The 
District's  regulations  at  20  District  of 
Columbia  Municipal  Regulations 
Chapter  1,  Section  199 — definitions  was 
deficient  in  that  it  lacks  the  following: 
A  definition  for  the  terms  "carriers;  a 
sampling  procedure;  and  procedures  for 
the  calculation  of  oxygenated  content  in 
the  gasoline  sampled.  With  approval  of 
the  redesignation  request  the 
oxygenated  fuels  program  will  only  be 
relied  upon  as  a  contingency  measure. 
For  purposes  nf  section  175A.  a  state  is 
not  required  to  have  fully  adopted 
contingency  measures  that  will  take 
effect  without  further  action  by  the  State 
in  order  for  the  maintenance  plan  to  be 
approved.  However,  as  stated  above,  the 
contingency  plan  is  considered  an 
enforceable  part  of  the  SIP  and  should 
ensure  that  the  contingency  measures 
are  adopted  expediently  once  they  are 
triggered.  The  plan  needs  to  identify  the 
measure  to  be  adopted  and  a  schedule 
and  procedure  for  adoption  and 


implementation.  For  these  reasons,  the 
District  can  correct  the  deficiency 
subject  to  the  approval  of  the  District's 
oxygenated  fuels  SIP  at  40  CFR  part.  52, 
§  52.472,  (published  at  60  FR  5134  on 
January  26,  1995)  when  it  submits  the 
revised  regulation  as  a  contingency 
measure.  EPA's  January  26, 1995  limited 
approval/limited  disapproval  of  the 
District's  oxygenated  fuels  SIP  also 
initiated  an  18-month  sanctions  clock 
under  section  179  of  the  Act.  By  this 
action  to  move  the  oxygenated  fuels 
program  into  the  contingency  measure 
portion  of  the  maintenance  plan,  the 
sanction  clock  is  no  longer  applicable. 
By  December  1995,  the  District  of 
Columbia  commits  to  adopt  and  submit 
to  EPA  an  oxygenated  fuel  regulation 
that  will  be  effective  at  the  beginning  of 
the  next  control  period  upon  a 
monitored  violation  of  the  CO  NAAQS 
(two  or  more  exceedances  of  the  CO 
NAAQS  in  a  single  calendar  year),  and 
correct  the  deficiencies  previously 
identified  by  EPA  in  the  January  26, 
1995  rulemaking. 

In  its  demonstration  of  maintenance, 
described  below,  the  States  have  shown 
that  oxygenated  gasoline  in  the 
Metropolitan  Washington  CMSA  is  not 
necessary  for  continued  maintenance  of 
the  CO  NAAQS.  Consequently,  by  this 
action.  EPA  is  approving  Virginia. 
Maryland  and  the  District  of  Columbia's 
use  of  oxygenated  gasoline  as  a 
contingency  measure  for  the 
Metropolitan  Washington  area. 

C.  Conformity 

Under  section  176(c)  of  the  CAA, 
states  were  required  to  submit  revisions 
to  their  SIPs  that  include  criteria  and 
procedures  to  ensure  tJfct  Federal 
actions  conform  to  the  air  quality 
planning  goals  in  the  applicable  SIPs. 
The  requirement  to  determine 
conformity  applies  to  transportation 
plans,  programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
all  other  Federal  actions  ("general 
conformity").  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  of  promulgation  of  final 
EPA  conformity  regulations.  EPA 
promulgated  final  transportation 
conformity  regulations  on  November  24, 
1993  (58  FR  62188)  and  final  general 
conformity  regulations  on  November  30, 
1993  (58  FR  63214).  These  conformity 
rules  require  that  the  States  adopt  both 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattainment  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A.  Parsuant  to  §  51.396 
of  the  transportation  conformity  rule 
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and  5  jLdji  oi  tiju  funeral  conformity 
rule,  the  Commonwealth  of  Virginia, 
State  of  Maryland  and  the  District  of 
Columbia  were  required  to  submit  a  SIP 
revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  November  25.  1994. 
Similarly.  Virginia.  Maryland  and  the 
District  of  Columbia  were  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1.  1994. 
Maryland,  Virginia  and  the  District  of 
Columbia  submitted  transportation 
conformity  SIP  revisions  to  EPA  on  May 
15,  1995;  May  16,  1995;  and.  May  15, 
1995,  respectively.  Furthermore. 
Virginia,  Maryland  and  the  District  of 
Columbia  have  all  submitted  on  May  15. 
1995  SIP  revisions  for  general 
conformity.  Although  this  redesignation 
request  was  submitted  to  EPA  after  the 
due  dates  for  the  SIP  revisions  for 
transportation  conformity  (58  FR  62188) 
and  general  conformity  (58  FR  63214] 
rules.  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  being  applicable  requirements  for 
purposes  of  evaluating  the  redesignation 
request  under  section  1079d).  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions  to 
comply  with  the  conformity  provisions 
of  the  Act  continues  to  apply  to  areas 
after  redesignation  to  attainment. 
Therefore,  the  State  remains  obligated  to 
adopt  the  transportation  and  general 
conformity  rules  even  after 
redesignation  and  would  risk  sanctions 
for  failure  to  do  ^.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  Part  D. 
since  those  requirements  are  linked  to 
the  nonattainment  status  of  an  area,  the 
conformity  requirements  apply  to  both 
nonattainment  and  maintenance  areas. 
Second.  EPA's  federal  conformity  rules 
require  the  performanca  of  conformity 
analyses  in  the  absence  of  state-adopted 
rules.  Therefore,  a  delay  in  adopting 
State  rules  does  not  relieve  an  area  from 
the  obligation  to  implement  conformity 
requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

Under  this  policy.  EPA  believes  that 
the  CO  redesignation  request  for  the 


Washington  area  may  be  approved 
notwithstanding  the  lack  of  approved 
state  transportation  and  general 
conformity  rules. 

3.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

EPA  approved  Virginia's.  Maryland's 
and  the  District  of  Columbia's  CO  SIPs 
under  the  1977  CAA.  Emission 
reductions  achieved  through  the 
implementation  of  control  measures 
contained  in  that  SIP  are  enforceable. 
These  measures  were:  The  Federal 
Motor  Vehicle  Control  Program,  the 
basic  automobile  inspection  and 
maintenance  program  (I/M),  Federal 
Reformulated  Ca-soline  Program,  Tier  I 
controls  on  new  vehicles,  I-ow  Emission 
Vehiclps  (LEV)  (in  Maryland  and 
Washington,  DC  only).  State  II  Vapor 
Recovery.  Evaporative  Emissions 
Control  Program,  and  On-Board 
Diagnostics  Controls. 

As  discussed  above,  the  State  initially 
attained  the  NAAQS  in  1988  with 
monitored  attainment  through  1993. 
This  indicates  that  the  improvements 
are  due  to  the  permanent  and 
enforceable  measures  contained  in  the 
1982  CO  SIP.  With  the  exception  of  the 
LEV  program  and  on-board  diagnostics 
controls,  all  these  measures  are 
permanent  and  enforceable  because  they 
are  either  an  existing  program  in  the 
State  and  part  of  the  federally  approved 
SIP  (e.g.,  basic  I/M,  stage  II  vapor 
recovery)  or  are  a  federally  implemented 
program  (e.g.,  reformulated  gasoline. 
FMVCP,  or  Tier  I  controls  on  new 
vehicles). 

The  Commonwealth  of  Virginia  and 
the  State  of  Maryland  and  the  District  of 
Columbia  have  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  CO  emissions 
in  the  base  year  are  not  artificially  low 
due  to  local  economic  downturn.  EPA 
finds  that  the  combination  of  certain 
existing  EPA-approved  SIP  and  federal 
measures  contribute  to  the  permanence 
and  enforceability  of  reduction  in 
ambient  CO  levels  that  have  allowed  the 
area  to  attain  the  NAAQS. 

4.  Fully  Approved  h4aintennnrp  Plan 
Under  Section  175  A 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment. 

The  plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  Administrator 
approves  a  redesignation  to  attainment. 
Eight  years  after  the  redesignation.  the 
state  must  submit  a  revised  maintenance 
plan  which  demonstrates  attainment  for 


the  ten  years  following  the  initial  ten- 
year  period.  To  provide  for  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems.  In  this  notice,  EPA  is 
approving  the  State  of  Virginia's, 
Maryland's  and  the  District  of 
Columbia's  maintenance  plans  for  the 
Metropolitan  Washington  area  because 
EPA  finds  that  Virginia's.  Maryland's, 
and  District  of  Columbia's  submittal 
meets  the  requirements  of  section  175A. 

A.  Attainment  Emission  Inventory 

As  previously  noted,  on  March  1994. 
November  11  and  30.  1992  and  January 
7.  1993,  Maryland.  Virginia  and  the 
District  of  Columbia  respectively 
submitted  a  1990  base  year  emissions 
inventory  to  EPA  for  review  and 
approval.  The  inventory  includes 
emissions  from  area,  stationary,  and 
mobile  sources  using  1990  as  the  base 
year  for  calculations. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  and  source  category.  The 
comprehensive  base  year  emissions 
inventory  was  submitted  in  the  National 
Emission  Data  System  format.  This 
inventory  was  prepared  in  accordance 
with  EPA  guidance. 

Although  the  1990  inventory  can  be 
considered  representative  of  attainment 
conditions  because  the  NAAQS  was  not 
violated  during  1990,  Virginia, 
Maryland  and  the  District  of  Columbia 
established  CO  emissions  for  the 
attainment  year,  as  well  as  two  forecast 
years  out  to  the  year  2010  (2007  and 
2010)  in  their  redesignation  request. 
These  estimates  were  derived  from  the 
State's  1990  emissions  inventory.  The 
state  projected  emissions  for  the  end  of 
the  maintenance  period  using 
appropriate  growth  factors,  consistent 
with  EPA  guidance.  To  project  future 
emissions  from  mobile  sources, 
MOBILE5a  was  used  to  assess  the 
benefits  gained  from  federally  mandated 

assumed  are  listed  in  Section  III. 
Stationary  source  emissions  were 
projected  using  the  1990  base  year 
inventory  and  multiplying  with  EGAS 
factors.  "The  area  source  future 
emissions  were  projected  using  the  1990 
base  year  inventory  and  multiplying  the 
inventory  with  household,  population, 
and  employment  growth  factors  from 
the  national  Capital  Region 
Transportation  Planning  Board  (TPB) 
Round  5.1  forecasting  system. 
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B.  Demonstration  of  Maintenance- 
Projected  Inventories 

Total  CO  emissions  were  projected 
from  1990  base  year  to  2010.  These 
projected  inventories  were  prepared  in 
accordance  with  EPA  guidance. 
Virginia,  Maryland  and  the  District  of 
Columbia  will  not  implement  the 
Oxygenated  Fuel  program  in  the 
Metropolitan  Washington  CMSA  unless 
a  violation  is  measured.  The  projections 
show  that  calculated  CO  emissions, 
assuming  no  oxygenated  fuels  program, 
are  not  expected  to  exceed  the  level  of 
the  base  year  inventory  during  this  time 
period.  Therefore,  it  is  anticipated  that 
the  Metropolitan  Washington  area  will 
maintain  the  CO  standard  without  the 
program,  and  the  oxygenated  fuel 
program  would  not  need  to  be 
implemented  following  redesignation, 
except  as  a  contingency  measure. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  the  Metropolitan 
Washington  area  depends,  in  part,  on 
the  State's  efforts  toward  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period.  In 
addition,  comprehensive  reviews  will 
be  conducted  periodically  of  the  factors 
used  to  develop  the  attainment 
inventories  and  those  used  to  project  CO 
emissions  levels  for  1995  and  2007.  If 
any  of  the  localities  find  significant 
differences  between  actual  and 
projected  growth,  updated  emission 
inventories  will  be  developed  to 
compare  with  the  projections. 

D.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Metropolitan  Washington  area  will 
largely  determine  its  ability  to  stay  in 
compliance  with  the  CO  NAAQS  in  the 
future.  Despite  the  State's  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Section  175(A)(d)  of  the 
CAA  requires  that  the  contingency 
provisions  include  a  requirement  that 
the  State  implement  all  measures 
contained  in  the  SIP  prior  to 
redesignation.  Therefore,  Virginia, 
Maryland  and  the  District  of  Columbia 
have  provided  contingency  measures 
with  a  schedule  for  implementation  in 
the  event  of  a  future  CO  air  duality 
problem.  The  plan  contains  mggering 
mechanisms  to  determine  when 
contingency  measures  are  needed. 

The  Virginia,  Maryland  and  District  of 
Columbia  contingency  plan  triggers  will 
be  a  violation  of  the  CO  NAAQS.  By 
September  1,  1997  Virginia  commits  to 
adopt  and  submit  to  EPA  an  oxygenated 


fuel  regulations  that  will  be  effective  at 
the  beginning  of  the  next  control  period 
upon  a  monitored  violation  of  the  CO 
NAAQS  (two  or  more  exceedances  of 
the  CO  NAAQS  in  a  single  calendar 
year).  By  January  1996,  Maryland 
commits  to  adopt  and  submit  to  EPA  a 
oxygenated  fuel  regulations  that  will  be 
effective  at  the  beginning  of  the  next 
control  period  upon  a  monitored 
violation  of  the  CO  NAAQS  (two  or 
more  exceedances  of  the  CO  NAAQS  in 
a  single  calendar  year).  By  December 
1995.  the  District  of  Columbia  commits 
to  adopt  and  submit  to  EPA  a 
oxygenated  fuel  regulations  that  will  be 
effective  at  the  beginning  of  the  next 
control  period  upon  a  monitored 
violation  of  the  CO  NAAQS  (two  or 
more  exceedances  of  the  CO  NAAQS  in 
a  single  calendar  year).  EPA  finds  that 
the  contingency  measure  provided  in 
the  Virginia,  Maryland  and  the  District 
of  Columbia  submittals  meet  the 
requirements  of  section  175A(d)  of  the 
CAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

5.  Meeting  Applicable  Requirements  of 
Section  1 10  and  Part  D 

In  Section  III.2.  above,  EPA  sets  forth 
the  basis  for  its  conclusion  that  Virginia, 
Maryland  and  the  District  of  Columbia 
have  a  fully  approved  SIP  which  meets 
the  applicable  requirements  of  Section 
110  and  Part  D  of  the  CAA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  15,  1996 
unless,  within  30  days  of  publication, 
adverse  or  criiical  conunents  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 


should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  March  15,  1996. 

Final  Action 

EPA  is  approving  the  Metropolitan 
Washington  area  CO  maintenance  plan 
because  it  meets  the  requirements  set 
forth  in  section  175A  of  the  CAA.  In 
addition,  the  Agency  is  approving  the 
request  and  redesignating  the 
Metropolitan  Washington  CO  area  to 
attainment,  because  the  State  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation.  EPA  is  also  approving 
Virginia's,  Maryland's  and  the  District 
of  Columbia's  1990  base  year  CO 
emissions  inventory  for  the 
Metropolitan  Washington  CMSA.  The 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  March  15, 1996 
unless,  by  February  29,  1996  adverse  or 
critical  comments  are  received.  If  the 
EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  15,  1996. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
'^nd  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 


<l  ih 
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enterprises,  and  ^uvuriiiiieiu  diitities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  SlOO  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  secior.  result  from  this 
action. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  CO  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  CO 
emission  lirnitgtions  and  restrictions 
contained  in  the  approved  CO  SIP. 
Changes  to  CO  SIP  regulations  rendering 
them  less  stringent  than  those  contained 
in  the  EPA  approved  plan  cannot  be 
made  unless  a  revised  plan  for 
attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
179(a)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to 


stjotions  1 10ldj(2HH)  djid  il0(kj(^iol 
the  CAA. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  any  economic  impact  on 
any.  small  entities.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  of  the  CAA  does  not  impose 
any  new  requirements  on  small  entities. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  1,  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  October  23. 1995. 
Stanley  Laskowski, 
Acting  Regional  Administrator,  Region  III. 

Chapter  I.  title  40  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C,  7401-7671q. 


Subpart  J — District  of  Columbia 

2.  Section  52.470  is  amended  by 
adding  paragraph  (c)(36)  to  read  as 
follows: 

$  5Z470    Identification  of  plan. 

•         •         *         •         * 

(c)  •  •  • 

(36)  The  carbon  monoxide 
redesignation  and  maintenance  plan  for 
the  District  of  Columbia  submitted  by 
the  District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs  on 
October  12.  1995,  as  part  of  the  District 
of  Columbia  SIP.  The  emission 
inventory  projections  are  included  in 
the  maintenance  plan. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  12,  1995  from 
the  District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs 
requesting  the  redesignation  and 
submitting  the  maintenance  plan. 

(B)  Maintenance  Plan  for  the 
Metropolitan  Washington  Carbon 
Monoxide  Nonattainment  Area  adopted 
on  September  20.  1995. 

(ii)  Additional  material. 
(A)  Remainder  of  October  12,  1995 
State  submittal. 

$52,472     [Amended] 

2a.  Section  52.472  is  amended  by 
removing  and  reserving  paragraph  (e). 

3.  Section  52.474  is  added  to  read  as 
follows: 

$  52.474    1990  Base  Year  Emission 
Inventory  for  Cart>on  Monoxide 

EPA  approves  as  a  revision  to  the 
District  of  Columbia  Implementation 
Plan  the  1990  base  year  emission 
inventory  for  the  Washington 
Metropolitan  Statistical  Area,  submitted 
by  Director,  District  of  Columbia 
Consumer  and  Regulatory  Affairs,  on 
January  13.  1994  and  October  12,  1995. 
This  submittal  consist  of  the  1990  base 
year  stationary,  area  and  off-road  mobile 
and  on-road  mobile  emission 
inventories  in  the  Washington 
Statistical  Area  for  the  poUutant,  carbon 
monoxide  (CO). 

Subpart  V— Maryland 

4.  Section  52.1070  is  amended  by 
adding  paragraph(c)(118)  to  read  as 
follows: 

S  52. 1 070    Identification  of  plan. 

*        •        •        *        • 

(c)  •  *  * 

(118)  The  carbon  monoxide 
redesignation  and  maintenance  plan  for 
the  Counties  of  Montgomery  and  Prince 
George,  Maryland  submitted  by  the 
Maryland  Department  of  the 
Environment  on  October  12,  1995,  as 


part  of  the  Maryland  SIP.  The  emission 
inventory  projections  are  included  in 
the  maintenance  plan. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  12,  1995  from 
the  Maryland  Department  of  the 
Environment  requesting  the 
redesignation  and  submitting  the 
maintenance  plan. 

(B)  Maintenance  Plan  for  the 
Maryland  portion  of  the  Metropolitan 
Washington  Carbon  Monoxide 
Nonattainment  Area  adopted  on 
September  20,  1995. 

(ii)  Additional  material. 

(A)  Remainder  of  October  12,  1995 
State  submittal. 

5.  Section  52.1075  is  amended  by 
redesignating  existing  text  as  paragraph 
(a)  and  adding  paragraph  (b)  to  read  as 
follows: 

§52.1075     1990B.'se  --at  t  ns -icr 
Inventory  for  Carbon  Mc  r  o  <  3e 

♦         «         *         « 

(b)  EPA  approves  as  a  revision  to  the 
Maryland  Implementation  Plan  the  1990 
base  year  emission  inventory  for  the 
Washington  Metropolitan  Statistical 
Area,  submitted  by  Secretary.  Maryland 
Department  of  the  Environment,  on 
March  21, 1994  and  October  12, 1995. 
This  submittal  consist  of  the  1990  base 
year  stationary,  area  and  off-road  mobile 
and  on-road  mobile  emission 


inventories  in  the  Washington 
Statistical  Area  for  the  pollutant,  carbon 
monoxide  (CO). 

Suopart  VV-  Virgina 

6.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)(107)  to  read  as 

foHovvs: 

§52.2420     iaentiticatlon  of  plan. 

*         *         «         «         * 

(c)  *  *  * 

(107)  The  carbon  monoxide 
redesignation  and  maintenance  plan  for 
the  Counties  of  Arlington  and 
Alexandria,  Virginia  submitted  by  the 
Virginia  Department  of  Environmental 
Quality  on  October  4, 1995,  as  part  of 
the  Virginia  SIP.  The  emission 
inventory  projections  are  included  in 
the  maintenance  plan. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  October  4,  1995  from  the 
Virginia  Department  of  Environmental 
Quality  requesting  the  redesignation 
and  submitting  the  maintenance  plan. 

(B)  Maintenance  Plan  for  the  Virginia 
portion  of  the  Metropolitan  Washington 
Carbon  Monoxide  Nonattainment  Area 
adopted  on  September  20,  1995. 

(ii)  Additional  material. 

(A)  Remainder  of  October  4,  1995 
State  submittal. 

7.  Section  52.2425  is  added  to  read  as 
follows: 


§  52.2425     1 990  Base  Year  Emlssioi  i 
Inventory  for  Carbon  Monoxide. 

EPA  approves  as  a  revision  to  the 
Virginia  Implementation  Plan  the  1990 
base  year  emission  inventory  for  the 
Washington  Metropolitan  Statistical 
Area,  submitted  by  Director.  Virginia 
Department  of  Environmental  Quality, 
on  November  1, 1993,  April  3,  1995  and 
October  12,  1995.  This  submittal  consist 
of  the  1990  base  year  stationary,  area 
and  off-road  mobile  and  on-road  mobile 
emission  inventories  in  the  Washington 
Statistical  Area  for  the  pollutant,  carbon 
monoxide  (CO). 

PART  81— [AMENDED] 

8.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C — Section  107  Attainment 
Status  Designations 

9.  In  §  81.309,  the  table  for  "District 
of  Columbia-Carbon  Monoxide"  is 
amended  by  revising  the  entry  for  the 
"Washington  Area  Entire  Washington 
Area"  to  read  as  follows: 

§  81 .309    District  of  Columbia. 


District  of  Columbia-Carbon  Monoxide 


Designated  area 


Washington  Area: 

Washington  Entire  Area. 


Designation 


Date' 


Type 


Attainment 


Classification 


Date^ 


Type 


I  This  date  is  November  15,  1990,  unless  otherwise  noted. 


10.  In  §81.321,  the  table  for 
"Maryland-Carbon  Monoxide"  is 


amended  by  revising  the  entry  for 
"Montgomery  County"  and  for  "Prince 
George's  County"  to  read  as  follows: 

Maryland-Carbon  Monoxide 


§81.321    Maryland. 


Designation 


Classification 


Designated  area 


Date' 


Type 


Date' 


Type 


Washington  Area: 

Montgomery  County  (part)  Election  Districts  4,  7,  13  

Prince  George's  County  (part)  Election  Districts  2,  6,  12.  16,  17,  18 


Attainment 
Attainment 


'This  date  is  Novemtier  15.  1990,  unless  otherwise  noted. 

*        •  revising  the  entry  for  "Alexandria"  and      §81.347    Virginia. 

11.  In  §81.347.  the  table  for  "Virginia-     for  "Arlington  County"  to  read  as  «        *        »         . 

Carbon  Monoxide"  is  amended  by  follows: 
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ViRGINIA-CARBON  MOf^XiOfc 


Designated  area 


Designation 


Classification 


Type 


Date' 


Type 


Wasnmgtoo  area: 

Alexandra  

Arlington  County  „.. 


Attainment 
Attainment 


*  This  date  s  November  15.  1990,  unless  otherwise  noted. 


|FR  Doc  96-1592  Filed  l-2»-96:  8:45  am] 

MLUNQ  COOK  IBM  60  P 

40  CFR  Part  70 
[KS001;  AD-FRL-6407-8] 

Clean  Air  Act  (CAA)  Final  Full  Approval 
of  Operating  Permits  Programs;  State 
of  Kansas,  and  Delegation  of  11 2(1) 
Authority 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTlow:  Final  full  approval. 

SUMMARY:  The  EPA  is  fully  approving 
the  operating  permits  program 
submitted  by  the  state  of  Kansas  for  the 
purpose  of  complying  with  Federal 
requirements  for  an  approvabie  state 
program  to  issue  operating  permits  to  all 
major  stationary  sources  and  certain 
other  sources.  EPA  is  also  approving, 
under  section  112(1),  the  state  program 
for  accepting  delegation  of  section  112 
standards  to  enforce  air  toxics 
regulations. 

EFFECTIVE  DATE:  February  29. 1996. 
ADDRESSES:  Copies  of  the  state's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location;  EPA  Region  VII,  726 
Minnesota  Avenue,  Kansas  City.  Kansas  , 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (seciions  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  Part  70, 
require  that  states  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15.  1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 


occurs  pursuant  to  section  502  of  the 
Act  and  the  Part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval. 

On  July  3.  1995.  EPA  proposed  full 
approval  of  the  operating  permits 
program  for  Kansas  (60  FR  34493).  No 
public  comments  were  received.  In  this 
notice.  EPA  is  taking  final  action  to 
promulgate  full  approval  of  the 
operating  permits  program  for  the  state 
of  Kansas,  including  delegation  of  112(1) 
authority. 

n.  Final  Action  and  Implications 

A.  Fulfillment  of  EPA  Requested 
Modifications 

The  July  3.  1995,  Federal  Register 
notice  proposing  approval  of  the  Kansas 
program  discussed  three  areas  of  the 
Kansas  program  which  required 
additional  action  prior  to  qualifying  for 
full  approval.  The  state  needed  to:  (1) 
modify  certain  regulations  to  ensure  that 
they  were  consistent  with  Part  70,  (2) 
submit  an  Implementation  Agreement 
(I.A.)  which  describes  certain  provisions 
for  state  implementation  of  the  Part  70 
program,  and  (3)  submit  an  insignificant 
activities  list.  The  July  3.  1995.  Federal 
Register  notice  and  the  Technical 
Support  Document  for  the  notice 
describe  in  detail  the  changes  in  the 
program  required  for  full  approval.  The 
reader  should  refer  to  those  documents 
for  a  complete  description  of  the 
changes  required  by  Kansas. 

The  state  of  Kansas  has  satisfied  the 
requirements  for  full  program  approval 
as  described  in  the  notice  proposing 
approval.  The  required  revisions  were 
msuC  to  rui6s  av.A.i\.  28 — 13—7.  K.A.R. 
28-19-51 1,  K.A.R.  28-19-512.  and 
K.A.R.  28-19-518.  The  rule  revisions 
were  adopted  by  the  Secretary  of  the 
Kansas  Department  of  Health  and 
Environment  (KDHE)  on  November  14. 
1995.  and  were  effective  December  8. 
1995.  The  state  also  submitted  an  I.A. 
which  satisfactorily  addresses  the 
deficiencies  described  in  the  notice 
which  were  to  be  addressed  in  the  I.A. 
The  state  also  submitted  an  adequate 
insignificant  activities  list. 


The  LA.  includes  a  commitment  that 
the  permitting  agency  will  not  exercise 
its  authority  under  state  law  to  grant  a 
variance  firom  the  duty  to  comply  with 
a  federally  enforceable  Part  70  permit, 
except  where  such  relief  is  granted 
through  procedures  allowed  by  Part  70. 
Therefore,  the  state  variance  provision 
is  not  part  of  the  Kansas  Title  V 
program. 

B.  Final  Action 

The  EPA  is  promulgating  full 
approval  of  the  operating  permits 
program  submitted  to  EPA  by  the  state 
of  Kansas  on  December  12.  1994.  with 
supplemental  submissions  on  April  7 
and  17.  1995;  November  14.  1995;  and 
December  13.  1995.  Among  other  things, 
the  state  of  Kansas  has  demonstrated  its 
program  meets  the  minimum  elements 
of  a  state  operating  permits  program  as 
specified  in  40  CFR  Part  70. 

1.  Regulations.  This  approval  includes 
the  following  regulations  adopted  by  the 
KDHE  as  they  relate  to  the  Kansas  Class 

I  operating  permit  program:  K.A.R.  28- 
19-7.  General  provisions,  definitions; 
K.A.R.  28-19-202.  Annual  emissions 
fee;  K.A.R.  28-19-204,  General 
provisions,  permit  issuance  and 
modification,  public  participation; 
K.A.R.  28-19-400  through  -404, 
General  permits;  K.A.R.  28-19-500 
through  -502,  Operating  permits;  and 
K.A.R.  28-19-510  through  -518,  Class  I 
operating  permits. 

2.  Jurisdiction.  The  scope  of  the  Part 
70  program  approved  in  this  notice 
applies  to  all  Part  70  sources  (as  defined 
in  the  approved  program),  within  the 
slate  of  Kansas,  except  any  sources  of  air 
pollution  over  which  an  Indian  Tribe 
has  jurisdiction.  See  59  FR  55813. 
55815-18  (November  9,  1994).  The  term 
"Indian  Tribe"  is  defined  under  the  Act 
as  "any  Indian  Tribe,  Band,  Nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  Federally  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians,  because  of  their  status  as 
Indians."  See  section  302(r)  of  the  CAA; 


UMI 


59  FR  43956.  439B2  (August  25,  1994); 
58  FR  54364  (October  21,  1993). 

3.  CAA  section  112(1).  Requirements 
for  approval,  specified  in  40  CFR 
70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
Part  70  sources.  Section  112(1)(5) 
requires  that  the  state's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  Part  70.  Therefore, 
the  EPA  is  also  approving  under  section 
112(1)(5)  and  40  CFR  63.91  the  state's 
prograrn  for  receiving  delegation  of 
section  112  standards  for  both  Part  70 
and  non-Part  70  sources  that  are 
unchanged  from  Federal  standards  as 
promulgated. 

4.  CAA  section  112(g).  The  EPA 
issued  an  interpretive  notice  on 
February  14.  1995  (60  FR  8333),  which 
outlines  EPA's  revised  interpretation  of 
112(g)  applicability.  The  notice 
postpones  the  effective  date  of  112(g) 
until  after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  notice 
sets  forth  in  detail  the  rationale  for  the 
revised  interpretation. 

The  section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  Kansas 
must  have  a  Federally  enforceable 
mechanism  for  implementing  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  Federal  regulations. 

The  EPA  is  aware  that  Kansas  lacks  a 
program  designed  specifically  to 
implement  section  112(g).  However, 
Kansas  does  have  a  preconstruction 
review  program  that  can  serve  as  an 
adequate  implementation  vehicle  during 
the  transition  period,  because  it  would 
allow  Kansas  lu  seleui  coritrol  measures 
that  would  meet  Maximum  Available 
Control  Technology,  as  defined  in 
section  112,  and  incorporate  these 
measures  into  a  Federally  enforceable 
preconstruction  permit. 

EPA  is  approvmg  Kansas' 
preconstruction  permitting  program 
under  the  authority  of  Title  V  and  Part 
70,  solely  for  the  purpose  of 
implementing  section  112(g)  to  the 
extent  necessary,  during  the  transition 
period  between  112(g)  promulgation 


and  adoption  of  a  state  rule 
implementing  EPA's  section  112(g) 
regulations.  Although  section  112(1) 
generally  provides  authority  for 
approval  of  state  air  programs  to 
implement  section  112(g),  Title  V  and 
section  112(g)  provide  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  Title  V. 

The  scope  of  this  approval  is  narrowly 
limited  to  section  112(g),  and  does  not 
confer  or  imply  approval  for  purposes  of 
any  other  provision  under  the  Act  (e.g., 
section  110).  This  approval  will  be 
without  effect,  if  EPA  decides  in  the 
final  section  112(g)  rule  that  sources  are 
not  subject  to  the  requirements  of  the 
rule  until  state  regulations  are  adopted. 
The  duration  of  this  approval  is  limited 
to  18  months  following  promulgation  by 
EPA  of  the  112(g)  rule  to  provide 
adequate  time  for  the  state  to  adopt 
regulations  consistent  with  the  Federal 
reaiiirements. 

1 !  1    \ti m  I ri istrative  Requirements 

A.  Docket 

Copies  of  the  state  submittal  and  other 
information  relied  upon  for  the  final  full 
approval  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
full  approval.  The  docket  is  available  for 
public  insppf  tinn  qt  the  location  listed 
under  the  addresses  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 


Through  submission  of  these 
operating  permit  programs,  the  state  of 
Kansas  has  elected  to  adopt  the  program 
provided  for  under  Title  V  of  the  CAA. 
These  rules  bind  the  state  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 

To  the  extent  that  the  rules  being 
proposed  for  approval  by  this  action 
will  impose  new  requirements,  sources 
are  already  subject  to  these  regulations 
under  state  law.  EPA  has  determined 
that  this  proposed  action  does  not 
include  a  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  state,  local,  or  tribal  governments  in 
the  aggregate  or  to  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
record  keeping  requirements. 

Dated:  December  18. 1995. 
Dennis  Grams. 
Regional  Administrator 

Part  70.  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  7a-[AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401— 7671q. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Kansas  to  read 
as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Kansas 

(a)  The  Kansas  Department  of  Health 
and  Environment  program  submitted  on 
December  12,  1994;  April  7  and  17, 
1995;  November  14,  1995;  and 
December  13,  1995.  Full  approval 
effective  on  February  29,  1996. 

(b)  (Reserved.) 

♦         «         *         *         * 

(PR  Doc.  96-1722  Filed  1-29-96;  8:45  ami 
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40  CFR  Part  81 

(Region  II  Docket  No.147;  NJ24-1-7249a, 
FRL-5404-8] 

Air  Quality  Designations:  Deletion  of 
TSP  Designations  From  New  Jersey, 
New  York,  Puerto  Rico  and  Virgin 
Islands 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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summary:  EPA  is  removing  all  total 
suspended  particulate  (TSP)  area 
designations  in  New  Jersey,  New  York, 
Puerto  Rico  and  the  Virgin  Islands 
because  they  are  no  longer  relevant. 
EPA  promulgated  revised  prevention  of 
significant  deterioration  (PSD) 
increments  for  particulate  matter  so  that 
the  PSD  increments  are  now  measured 
in  terms  of  particulate  matter  with  an 
aerodynamic  diameter  less  than  10 
microns  (PMio)  instead  of  TSP.  Section 
107(d)(4)(B)  of  the  Clean  Air  Act  (Act) 
authorizes  EPA  to  eliminate  all  area  TSP 
designations  once  the  PSD  increments 
for  PMio  are  promulgated. 
DATES:  This  rule  is  effective  on  April  1, 
1996  unless  adverse  or  critical 
comments  are  received  by  February  29, 
1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker,  Chief. 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  address:  Environmental 
Protection  Agency.  Region  II  Office.  Air 
Programs  Branch,  290  Broadway,  20th 
Floor,  New  York,  New  York  10007- 
1866. 

FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  VVieber,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway.  20th  Floor,  New  York,  New 
York  10007-1866.  (212)  637-4249. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1971,  EPA  promulgated  primary 
and  secondary  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  to  be  measured  as 
TSP.  Based  upon  better  health  effects 
information,  on  July  1.  1987  (52  FR 
242634).  EPA  replaced  the  TSP  NAAQS 
for  particulate  matter  with  a  PMio 
standard.  On  the  same  date,  EPA 
promulgated  final  regulations  under  40 
X^FR  part  51  for  state  implementation  of 
the  revised  NAAQS  (52  FR  24672).  In 
the  preamble  to  that  action,  EPA 
announced  that,  because  of  the 
importance  of  the  section  107  area 
designations  to  the  applicability  of  the 
PSD  increments  for  TSP,  it  would  retain 
the  TSP  designations  beyond  the  date 
on  which  EPA  approves  a  state's  revised 
PMio  State  Implementation  Plan  (SIP). 
This  would  prote<:t  the  applicability  of 
the  PSD  increments  for  TSP  until  a  PSD 


increment  for  PMio  could  be 
established. 

The  1990  Amendments  to  the  Act 
contained  several  pertinent  provisions 
relating  to  or  affecting  the  TSP  area 
designations.  Under  section  107(d)(4)(B) 
of  the  amended  Act,  Congress 
established  by  operation  of  law  the  First 
nonattainment  area  designations  for 
PMio,  and  mandated  that  areas  not 
initially  defined  as  nonattainment  are 
considered  to  be  uncla.ssinable. 

Moreover,  section  107(d)(4)(B) 
provided  that  any  designation  for 
particulate  matter  (measured  in  terms  of 
TSP)  that  the  Administrator 
promulgated  prior  to  the  date  of 
enactment  of  the  1990  Amendments 
shall  remain  in  effect  for  purposes  of 
implementing  the  maximum  allowable 
concentrations  of  particulate  matter 
(measured  in  terms  of  TSP)  PSD 
increments  until  the  Administrator 
determines  that  such  designation  is  no 
longer  necessary  for  that  purpose. 

On  June  3.  1993  (58  FR  3 1622),  under 
the  authority  of  section  166(f)  of  the  Act, 
EPA  published  the  final  rulemaking 
replacing  the  PSD  increments  for  TSP 
with  equivalent  PSD  increments  for 
PMio,  which  became  effective  on  June  3, 
1994.  As  announced  in  the  June  3,  1993 
Federal  Register  notice,  EPA  intends  to 
eliminate  the  TSP  area  designations 
from  states  and  territories  where  the 
Federal  PSD  program  is  in  effect.  EPA 
has  the  legal  responsibility  for 
implementing  the  PSD  program  in  New 
Jersey,  New  York.  Puerto  Rico,  and  the 
Virgin  Islands  pursuant  to  40  CFR 
52.1603,  52.1689,  52.2729,  52.2779. 
respectively.  However,  EPA  has 
delegated  the  day-to-day  PSD  program 
administration  to  the  states  of  New 
Jersey  and  New  York.  The  delegation 
agreement  provides  for  automatic 
adoption  of  the  PSD  increments  for 
PMio  once  the  increments  became 
effective. 

Conclusion 

In  accordance  with  the  information 
provided  above,  the  states  affected  by 
today's  rule  do  not  have  PSD  regulations 
which  have  been  approved  by  the  EPA 
under  the  applicable  implementation 
plan.  Instead,  the  PSD  reoiilatinns  . 
contained  in  40  CFR  52.2"l  (the  Federal 
PSD  program)  govern  the  review  and 
approval  of  permits  to  construct  and 
operate  major  stationary  sources  in 
these  areas.  Pursuant  to  section  166(b) 
of  the  Act,  the  new  PSD  increments  for 
PMio  became  effective  on  June  3,  1994 — 
one  year  after  promulgation. 
Accordingly.  EPA  is  today  deleting  from 
the  list  of  area  designations  in  40  CFR 
part  81,  all  of  the  designations  for  TSP 
in  New  Jersey,  New  York,  Puerto  Rico, 


aiid  Ititi  \  irgui  Isiaiids.  Area 
designations  which  indicate  the 
attainment  status  of  each  affected  area 
with  respect  to  the  PMio  NAAQS 
akeady  exist  (56  FR  56694,  November 
1991),  and  the  TSP  area  designations  are 
no  longer  needed. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  applicable 
implementation  plan.  Each  request  for 
revision  to  any  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  direct  final  action  will 
be  effective  April  1,  1996  unless,  by 
February  29.  1996,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  rule  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments* 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
adverse  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  April  1,  1996.  (See  47  FR 
27073  and  59  FR  24059). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  The  deletion  of  TSP 
tables  in  part  81  does  not  create  any 
new  requirements. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 


UMI 


aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  deletion 
of  no  longer  applicable  TSP  tables  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  81 

Environmental  protection,  Air 
pollution  control.  Particulate  matter. 

Dated:  December  18, 1995. 
Jeanne  M.  Fox, 

Regional  Administrator. 

Part  81,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
§81.331    New  Jersey 

2.  In  §  81.331  the  table  entitled  "New 
Jersey — TSP"  is  removed. 

§81.333    New  York      \ 

3.  In  §  81.333  the  table  entitled  "New 
York— TSP"  is  removed. 

§  81 .355    Puerto  Rico 

4.  In  §  81.355  the  table  entitled 
"Puerto  Rico — TSP"  is  removed. 


§81.356    Virgin  Islands 

5.  In  S  ai..i5b  the  table  entitled 
"Virgin  Islands— TSP"  is  removed. 

|FR  Doc.  96-1588  Filed  1-29-96;  8:45  am] 
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Ocean  Dumpi''9,  ^inal  Site 
Designation 

i  jENCY:  Environmental  Protection 
.xj^.u.y  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  designates  an  Ocean 
Dredged  Material  Disposal  Site 
(ODMDS)  in  the  Atlantic  Ocean  offshore 
Miami,  Florida,  as  an  EPA-approved 
ocean  dumping  site  for  the  disposal  of 
suitable  dredged  material.  This  action  is 
necessary  to  provide  an  acceptable 
ocean  disposal  site  for  consideration  as 
an  option  for  dredged  material  disposal 
projects  in  the  greater  Miami,  Florida 
vicinity.  This  site  designation  is  for  an 
indefinite  period  of  time,  but  the  site  is 
subject  to  continuing  monitoring  to 
insure  that  unacceptable  adverse 
environmental  impacts  do  not  occur.  - 
FFPECTIVE  DATE:  February  29,  1996. 
ADDRESSES:  The  supporting  document 
for  this  designation  is  the  Final 
Environmental  Impact  Statement  (EIS) 
for  Designation  of  an  Ocean  Dredged 
Material  Disposal  Site  offshore  Miami, 
Florida,  August  1995,  which  is  available 
for  public  inspection  at  the  following 
locations: 

A.  EPA/Region  4,  Coastal  Programs 
Section,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365 

B.  Department  of  the  Army,  Jacksonville 
District  Corps  of  Engineers,  Planning 
Division,  400  West  Bay  Street, 
Jacksonville,  FL  32232-0019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  McArthur,  404/347-1740 
ext.  4289. 

Su-PlEMEN'asy  INFORMATION: 

\    H.ii  kuiDinui 

t>ect!on  \02[c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  amended,  33 
U.S.C.  1401  et  seq.,  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal 
may  be  permitted.  On  October  1, 1986, 
the  Administrator  delegated  the 
authority  to  designate  ocean  disposal 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  sites  are 
located.  This  designation  of  a  site 
offshore  Miami,  Florida,  which  is 


within  Region  4,  is  being  made  pursuant 
to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
promulgated  under  MPRSA  (40  CFR  ch. 

I,  subchapter  H,  §  228.4)  state  that  ocean 
dumping  sites  will  be  designated  by 
promulgation  in  this  part  228.  A  list  of 
"Approved  Interim  and  Final  Ocean 
Dumping  Sites"  was  published  on 
January  11,  1977  (42  FR  2461  (January 

II.  1977)).  The  list  established  the 
existing  Miami  ("Miami  Beach")  site  as 
an  interim  site.  The  site  is  now  listed  in 
40  CFR  228.14(h)(6). 

B.  EIS  Development 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended,  42  U.S.C.  4321  et 
seq.,  requires  that  federal  agencies 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposals  for 
legislation  and  other  major  federal 
actions  significantly  affecting  the 
quality  of  the  human  environment.  The 
object  of  NEPA  is  to  build  into  the 
Agency  decision  making  process  careful 
consideration  of  ail  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type,  EPA  has  voluntarily 
committed  to  prepare  EISs  in 
connection  with  ocean  disposal  site 
designations  such  as  this  (see  39  FR 
16186  (May  7.  1974). 

EPA  Region  4,  in  cooperation  with  the 
Jacksonville  District  of  the  U.S.  Army 
Corps  of  Engineers  (COE),  has  prepared 
a  Final  EIS  entitled,  "Final 
Environmental  Impact  Statement  for 
Designation  of  An  Ocean  Dredged 
Material  Disposal  Site  Located  Offshore 
Miami,  Florida."  On  September  1,  1995, 
the  Notice  of  Availability  (NOA)  of  the 
FEIS  for  public  review  and  comment 
was  published  in  the  Federal  Register 
(60  FR  45717  (September  1,  1995)). 
Anyone  desiring  a  copy  of  the  EIS  may 
obtain  one  from  the  address  given 
above.  The  public  comment  period  on 
the  Final  EIS  was  to  have  closed  on 
October  2, 1995.  However,  the  closing 
date  was  extended  until  October  17, 
1995  due  to  a  request  by  the  State  of 
Florida. 

One  comment  letter  was  received  in 
support  of  the  Final  EIS  and  no  letters 
were  received  critical  of  the  Final  EIS. 
The  letter  of  support  endorsed  the  Site 
Management  and  Monitoring  Plan 
(SMMP)  and  the  SMMP  team. 

The  EIS  has  served  as  a  Biological 
Assessment  for  purposes  of  Section  7  of 
the  Endangered  Species  Act 
coordination.  By  itself,  site  designation 
of  the  Miami  ODMDS  will  not  adversely 
impact  any  threatened  or  endangered 
species  under  the  purview  of  the 
National  Marine  Fisheries  Service 
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(NMt-b,  j:id  t.lt;  L.5.  tjsu  and  VV;.aiild 
Service  (F\VS).  Use  of  the  ODMDS  is  not 
expected  to  adversely  impact  any 
threatened  or  endangered  species. 
Pursuant  to  Section  7  of  the  Endangered 
Spec;ies  Act,  the  National  Marine 
Fisheries  Service  (NMFS)  has  been 
asked  by  EPA  to  concur  with  EPA's 
conclusion  that  this  site  designation 
will  not  affect  the  endangered  spe<;ies 
under  their  jurisdictions.  The  National 
Marine  Fisheries  Service  determined 
that  populations  of  endangered/ 
threatened  species  under  their  purview 
would  not  be  adversely  affected  by  the 
designation  and  use  of  the  proposed 
ODMDS.  This  consultation  process  has 
been  fully  documented  in  the  Final  EIS. 

EPA  has  evaluated  the  site 
designation  for  consistency  with  the 
State  of  Florida's  (the  State)  approved 
coastal  management  program.  EPA 
determined  that  the  designation  of  the 
site  is  consistent  to  the  maximum  extent 
practicable  with  the  State  coastal 
management  program,  and  submitted 
this  determination  to  the  State  for 
review  in  accordance  with  EPA  policy. 
The  State  has  concurred  with  this 
determination.  In  addition,  as  part  of  the 
NEPA  process.  EPA  has  consulted  with 
the  State  regarding  the  effects  of  the 
dumping  at  the  pr>.   osed  site  on  the 
State  coastal  zone.  There  were  three 
main  concerns  raised  by  the  State 
during  consultation:  (1)  placement  of 
beach  quality  sand  in  the  ODMDS;  (2) 
potential  for  movement  of  silt  and  clay 
sized  particles  out  of  the  disposal  area 
and  onto  environmentally  sensitive 
hardbottoms  and  coral  reefs  to  the  west 
during  the  occurrence  of  Gulf  Stream 
frontal  eddies:  and  (3)  disposal  of 
contaminated  sediments  from  locations 
such  as  the  Miami  River.  Concerns 
raised  by  the  Slate  of  Florida,  regarding 
use  of  suitable  material  for  beach 
nourishment,  were  addressed  in  the 
Final  EIS.  EPA  concurs  with  the  State  of 
Florida  regarding  the  use  of  suitable 
material  for  beach  nourishment,  in 
circumstances  where  this  use  is 
practical.  To  address  the  concern 
regarding  movement  of  material,  a  real- 
time monitoring  system  has  been 
instituted  by  the  Army  Corps  of 
Engineers  to  identify  the  occurrence  of 
Gulf  Stream  frontal  eddies.  During  the 
occurrence  of  such  eddies,  disposal  at 
the  ODMDS  will  discontinue.  Details  of 
the  monitoring  plan  and  protocol  has 
been  included  in  the  Site  Management 
and  Monitoring  Plan  as  part  of  the  Final 
EIS.  With  regard  to  contaminated 
materials,  before  any  material  can  be 
placed  within  an  ODMDS.  it  must  be 
evaluated  and  shown  to  be  acceptable 
for  ocean  disposal  in  accordance  with 


ocean  dumping  regulations  (40  CFR 
227.13).  Certain  portions  of  the 
sediments  proposed  to  be  dredged  from 
the  Miami  River  have  been  found  to  be 
unacceptable  for  ocean  disposal. 

In  a  letter  dated  September  13,  1990, 
the  Florida  Department  of  State  agreed 
that  the  designation  will  have  no  effect 
on  any  archaeological  or  historic  sites  or 
properties  listed,  or  eligible  for  listing, 
in  the  National  Register  of  Historic 
Places  in  accordance  with  the  National 
Preservation  Act  of  1966  (Pub.  L.  89- 
6654),  as  amended. 

The  action  discussed  in  the  EIS  is  the 
permanent  designation  fur  continuing 
use  of  the  existing  interim  ocean 
disposal  site  near  Miami,  Florida.  The 
purpose  of  the  action  is  to  provide  an 
envirorunentally  acceptable  option  for 
the  ocean  disposal  of  dredged  material. 
The  need  for  the  permanent  designation 
of  the  Miami  ODMDS  is  based  on  a 
demonstrated  COE  need  for  ocean 
disposal  of  maintenance  dredged 
material  from  the  Federal  navigation 
projects  in  the  greater  Miami  area. 
However,  every  dispo.sal  activity  by  the 
COE  is  evaluated  on  a  case-by-case  basis 
to  determine  the  need  for  ocean  disposal 
for  that  particular  case.  The  need  for 
ocean  disposal  for  other  projects,  and 
the  suitability  of  the  material  for  ocean 
disposal,  will  be  determined  on  a  case- 
by-case  basis  as  part  of  the  COE's 
process  of  issuing  permits  for  ocean 
disposal  for  private/federal  actions  and 
a  public  review  process  for  their  own 
actions. 

For  the  Miami  ODMDS.  the  COE  and 
EPA  would  evaluate  all  federal  dredged 
material  disposal  projects  pursuant  to 
the  EPA  criteria  given  in  the  Ocean 
Dumping  Regulations  (40  CFR  parts 
220-229)  and  the  COE  regulations  (33 
CFR  209.120  and  335-338).  The  COE 
also  issues  Marine  Protection,  Research, 
and  Sanctuaries  Act  (MPRSA)  permits 
to  private  applicants  for  the  transport  of 
dredged  material  intended  for  disposal 
after  compliance  with  regulations  is 
determined.  EPA  has  the  right  to 
disapprove  any  ocean  disposal  project 
if,  in  its  judgment,  all  provisions  of 
MPRSA  and  the  associated 
implementing  regulations  have  not  been 
met. 

The  EIS  discusses  the  need  for  this 
site  designation  and  examines  ocean 
disposal  site  alternatives  to  the  final 
action.  Non-ocean  disposal  options  have 
been  examined  in  the  previously 
published  Feasibility  Report  and  EIS  for 
the  Miami  Harbor  Channel  Project. 
Alternatives  to  ocean  disposal  may 
include  upland  disposal  within  the  port 
area,  disposal  in  Biscayne  Bay,  and 
beach  disposal.  Upland  disposal  in  the 
intensively  developed  Port  of  Miami- 


Biscayne  Bay  ared  has  not  been  found 
feasible.  The  Port  of  Miami  itself  is  built 
partially  on  fill  in  Biscayne  Bay. 
Undeveloped  areas  within  cost-effective 
haul  distances  are  environmentally 
valuable  in  their  own  right. 

Almost  all  inshore  waters  of  the 
Biscayne  Bay  area  are  part  of  the 
Biscayne  Bay  Aquatic  Preserve.  The 
waters  of  the  southern  portion  of 
Biscayne  Bay,  now  included  in  the 
Aquatic  Preserve,  are  to  be  incorporated, 
along  with  some  offshore  waters,  into 
the  Biscayne  National  Park  in  the  near 
future.  The  Florida  Department  of 
Environmental  Regulation  (DER)  has 
afforded  the  waters  of  these  areas 
special  protection  as  Outstanding 
Florida  Waters.  This  effectively  removes 
virtually  all  of  the  Biscayne  Bay  area 
from  consideration  for  disposal  of 
dredged  material. 

Dredged  sand  might  be  placed  on 
beaches  in  the  Miami  Beach  area. 
Suitable  rock  might  be  placed  in 
nearshore  waters.  These  options  may  be 
feasible  where  a  substantial  quantity  of 
the  desired  type  of  material  is  separable 
from  silt  or  other  undesirable  material. 
Such  usage  will  be  considered  on  a  case 
by  case  basis. 

The  COE  has  been  authorized  to 
deepen  Miami  Harbor.  For  that  project, 
environmental  and  economic  analyses 
were  performed  and  an  EIS  was 
prepareck  The  COE  examined  and 
documented  the  feasibility  of  each  of 
the  above-described  disposal  options 
and  found  none  to  be  feasible. 

The  following  ocean  disposal 
alternatives  were  evaluated  in  the  EIS: 

J.  Alternative  Sites  on  the  Continental 
Shelf 

In  the  Miami  nearshore  area, 
hardgrounds  supporting  coral  and  algal 
communities  are  concentrated  on  the 
continental  shelf.  Disposal  operations 
on  the  shelf  could  adversely  impact  this 
reef  habitat.  Because  the  shelf  is  narrow, 
about  3.3  nmi  (6  km)  off  Government 
Cut,  the  transport  of  dredged  materials 
for  disposal  beyond  the  shelf  is  both 
practical  and  economically  feasible. 
Therefore,  alternative  sites  on  the 
continental  shelf  are  not  desirable. 

2.  Designated  Interim  Site  (Candidate 
Site) 

The  preferred  alternative  considered 
in  this  document  is  the  final  designation 
of  an  ODMDS.  This  site  is  an  area  of 
approximately  one  square  nautical  mile 
with  the  following  corner  coordinates: 
25''45'30"  N,  80''03'54"  W;  25''45'30"  N, 
80''02'50"  W;  25''44'30"  N,  80''02'50"  W; 
25''44'30"  N,  80''03'54"  W.  The  site  is 
centered  at:  25''45'00"  N  and  80°03'22" 
W,  This  site  is  considered  suitable  in 
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terms  of  practicality  and  economic 
feasibility.  Sections  228.5  and  228.6  of 
EPA's  Ocean  Dumping  Regulations  and 
Criteria  40  CFR  establish  criteria  for  the 
evaluation  of  ocean  disposal  sites. 

3.  Alternative  Sites  Beyond  the 
Continental  Shelf 

The  candidate  site  is  beyond  the 
continental  shelf.  The  western  edge  of 
the  Gulf  Stream  meanders  about  one 
mile  east  of  the  candidate  site.  Dumping 
in  the  Gulf  Stream  was  considered,  but 
the  enormous  task  and  expense  of 
monitoring  disposal  under  such 
conditions  caused  sufficient  concern  to 
eliminate  that  option.  Therefore, 
additional  sites  beyond  the  continental 
shelf  and  beyond  the  candidate  site  are 
not  desirable.  I 

4.  No  Action 

Under  the  "no  action"  alternative,  the 
interim  site  would  not  receive  final 
designation.  The  Water  Resources  Act  of 
1992,  title  V,  section  506(a)  prohibits 
the  continued  use  of  ocean  dump  sites 
which  have  not  been  designated  by  EPA 
as  section  102  dump  sites  after  January 
1, 1997.  If  EPA  fails  to  designate  the 
Miami  ODMDS  by  that  date,  the 
continued  foreseeable  need  to  have  an 
appropriate  site  for  disposal  of  suitable 
sediments  from  dredging  projects  in  the 
Miami  area  would  place  pressure  on  the 
Corps  and  EPA  to  approve  on  a  project- 
by-project  basis  the  use  of  temporary 
ocean  dumping  locations  pursuant  to 
either  Clean  Water  Act  section  404  or 
MPRSA  section  103. 

The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  use  and  is  based  on  one  of 
a  series  of  disposal  site  environmental 
studies.  The  environmental  studies  and 
final  designation  are  being  conducted  in 
accordance  with  the  requirements  of 
MPRSA,  the  Ocean  Dumping 
Regulations,  and  other  applicable 
Federal  environmental  legislation. 

This  final  rulemaking  notice  fills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
Quality  for  agencies  subject  to  NEPA. 

C.  Site  Designation 

On  October  27,  1994,  EPA  proposed 
designation  of  this  site  for  the 
continueing  disposal  of  dredged 
materials  from  the  greater  Miami, 
Florida  vicinity.  The  public  comment 
period  on  this  proposed  action  closed 
oh  December  12,  1994.  EPA  received  1 
letter  regarding  the  proposed  rule.  The 
letter — s  comments  are  listed  and 
addressed  below. 


1 .  Dredged  Material  Evaluation 

The  commentor  was  concerned  as  to 
whether  EPA  will  evaluate  the  contents 
of  the  dredged  material  for  toxins  and 
make  them  public. 

Response.  The  suitability  of  dredged 
material  for  ocean  disposal  must  be 
verified  by  the  COE  and  agreed  to  by 
EPA  prior  to  disposal.  Verification  will 
be  valid  for  3  years  from  the  time  last 
verified  with  the  option  of  a  2-year 
extension.  Verification  will  involve:  (1) 
A  case-specific  evaluation  against  the 
exclusion  criteria  (40  CFR  227.13(b)),  (2) 
A  determination  of  the  necessity  for 
bioassay  (toxicity  and  bioaccumulation) 
testing  for  non-excluded  material  based 
on  the  potential  for  contamination  of  the 
.sediment  since  last  tested,  and  (3) 
Carrying  out  the  testing  and  determining 
that  the  non-excluded,  tested  material  is 
suitable  for  ocean  disposal. 

Documentation  of  verification  will  be 
completed  prior  to  use  of  the  site. 
Documentation  for  material  suitability 
for  dredging  events  proposed  for  ocean 
disposal  more  than  5  years  since  last 
verified  will  be  a  new  103  evaluation 
and  public  notice.  Documentation  for 
material  suitability  for  dredging  events 
proposed  for  ocean  disposal  less  than  5 
years  but  more  than  3  years  since  last 
verified  will  be  an  exchange  of  letters 
between  the  COE  and  EPA. 

Should  EPA  conclude  that  reasonable 
potential  exists  for  contamination  to 
have  occurred,  acceptable  testing  will  be 
completed  prior  to  use  of  the  site. 
Testing  procedures  to  be  used  will  be 
those  delineated  in  the  1991  EPA/COE 
Dredged  Material  Testing  Manual  and 
1992  Regional  Implementation  Manual. 
Only  material  determined  to  be  suitable 
through  the  verification  process  by  the 
COE  and  EPA  will  be  placed  at  the 
designated  ocean  disposal  site. 

Verification  documentation  will  be 
provided  to  the  public  in  one  of  two 
ways.  For  federal  dredged  material 
disposal  projects,  verification 
documentation  will  be  provided  to  the 
public  by  the  COE  through  the  NEPA 
process,  either  in  the  form  of  an  EIS  or 
an  Environmental  Assessment.  The  COE 
also  issues  MPRSA  permits  to  private 
applicants  for  the  transport  of  dredged 
material  intended  for  disposal.  In  this 
case  verification  documentation  will  be 
made  available  to  the  public  by  the  COE 
through  the  Public  Notice  process. 

2.  Sources  of  Dredged  Material 

The  commentor  was  concerned  as  to 
what  regions  the  greater  Miami,  Florida 
vicinity  include  and  whether  or  not 
other  sources  besides  the  Miami  Harbor 
Channel  Project  may  use  the  site. 

Response.  The  primary  need  for 
designation  of  the  Miami  ODMDS  was 


for  disposal  of  dredged  material  from 
the  Miami  Harbor  Channel  and  the 
Federal  Miami  Harbor  Deepening 
Project. 

However,  other  projects  such  as  the 
maintenance  dredging  of  that  portion  of 
the  Atlantic  Intracoastal  Waterway 
(AIWW)  in  the  vicinity  of  Miami  Harbor 
and  locally  constructed  channels  within 
an  economic  haul  distance  of  the  Miami 
ODMDS  can  use  the  site  provided  the 
material  is  suitable  for  ocean  disposal. 
Restrictions  of  use  of  the  site  to  specific 
projects  has  not  been  deemed  necessary 
at  this  time.  If  in  the  future,  it  is 
determined  that  use  of  the  site  should 
be  restricted  to  a  specific  project, 
appropriate  changes  will  be  made  to  the 
Site  Management  and  Monitoring  Plan. 

3.  Period  of  Use 

The  commentor  was  concerned  as  to 
why  a  closing  date  of  the  site  had  not 
been  determined. 

Response.  The  period  of  use  of  the 
Miami  ODMDS  has  been  designated  as 
continueing.  Because  the  site  is  located 
in  deep  water,  no  restrictions  are 
presently  placed  on  disposal  volumes. 
Future  disposal  of  unrestricted  volumes 
is  dependent  upon  results  from  future 
monitoring  surveys.  If  future  surveys 
indicate  that  capacity  of  the  site  is  being 
reached  or  unacceptable  adverse 
environmental  impacts  are  occurring, 
then  either  the  ODMDS  Management 
and  Monitoring  Plan  will  be  modified  or 
use  of  the  site  will  be  modified  or 
discontinued. 

4.  Long-term  Movement  of  Dredged 
Material 

The  commentor  was  concerned  about 
movement  of  disposed  dredged  material 
moving  to  more  environmentally 
sensitive  areas  in  the  event  of  an 
extreme  storm  event. 

Response.  Long-term  modeling  efforts 
were  conducted  to  determine  whether  a 
disposal  mound  is  stable  over  long 
periods  of  time.  A  24-hour  sustained 
storm  surge  simulation  showed  that 
essentially  no  material  would  be 
transported  as  a  result  of  the  surge.  A 
second  study  investigated  the  potential 
for  moving  material  other  than 
uniformly  graded,  non-cohesive 
sediments  by  calculating  shear  stress 
values  on  the  mound  and  in  the 
surrounding  area.  Under  normal 
environmental  conditions,  shear  stress 
values  at  the  ODMDS  are  low,  and  little 
movement  is  anticipated  for  either 
cohesive  or  non-cohesive  material. 
During  storm  events,  the  shear  stress 
values  increase  by  an  order  of 
magnitude.  However,  the  shear  stress  on 
the  dredged  material  disposal  mound 
increases  by  less  than  2  dynes/cm^ 
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above  the  shear  stress  of  the 
surrounding  area.  When  subjected  to 
storms,  material  is  anticipated  to  move 
firom  the  mound  for  short  periods  of 
time  but  large  dispersion  of  the  mound 
is  not  predicted.  For  the  proposed 
Miami  ODMDS.  simulations  show  that 
local  velocity  fields  are  simply  not 
adequate  to  move  material  in  600  feet  or 
more  of  water.  Both  the  short-term 
disposal  and  long-term  erosion 
simulations  of  sediment  transport  as  a 
function  of  local  velocity  fields  indicate 
little  possibility  of  affecting  reefs  as  a 
direct  result  of  use  of  the  disposal  site. 
In  addition,  should  the  results  of  the 
monitoring  surveys  indicate  that 
continuing  use  of  the  site  would  lead  to 
unacceptable  impacts,  then  either  the 
ODMDS  Managemept  and  Monitoring 
Plan  will  be  modified  to  alleviate  the 
im[>acts.  or  the  location  or  use  of  the 
ODMDS  would  be  modified. 

5.  Availability  of  Monitoring  Results 

The  commentor  asked  if  the 
monitoring  results  of  the  site  will  be 
made  public. 

Response.  Monitoring  results  will  be 
available  to  the  public  upon  request.  As 
discussed  in  the  Final  HS,  monitoring 
data  will  be  provided  to  the  ODMDS 
Site  Management  and  Monitoring  team 
members  for  review.  Data  will  be 
provided  to  other  interested  parties 
requesting  such  data  to  the  extent 
possible. 

The  site  is  located  east  of  Miami. 
Florida,  the  western  boundary  being  3.6 
nautical  miles  (nmi)  offshore.  The 
ODMDS  occupies  an  area  of  about  1 
square  nautical  mile  (nmi^).  in  the 
configuration  of  an  approximate  1  nmi 
by  1  nmi  square.  Water  depths  within 
the  area  range  from  130  to  240  meters 
(427  to  785  feet).  The  coordinates  of  the 
Miami  site  for  designation  are  as 
follows: 


25*45'30"  N 
25*45'30"  N 
25*44'30"  N 
25*44  30"  N 


«<r03'54"  W; 
aO*02'5<r  W; 
«0*03'54"  W:  and 
»(r02'50"  W. 


Center  coordinates  arc  25''45'00"  N  and 
80''03'22 "  W. 

If  at  any  time  disposal  operations  at 
the  Site  cause  uiittcceptable  adverse 
impacts,  further  use  of  the  site  will  be 
restricted  or  terminated. 

D.  Regulatory  Requirements 

Pursuant  to  the  Ocean  Dumping 
Regulations.  40  CFR  §  228.5.  five  general 
criteria  are  used  in  the  selection  and 
approval  for  continuing  use  of  ocean 
disposal  sites.  Sites  are  selected  so  as  to 
minimize  interference  with  other 
marine  activities,  to  prevent  any 
temporary  perturlwtions  associated  with 


the  disposal  trom  causmg  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage.  Where 
feasible,  locations  off  the  Continental 
Shelf  and  other  sites  that  have  been 
historically  used  are  to  be  chosen.  The 
site  conforms  to  the  five  general  criteria. 
In  addition  to  these  general  criteria  in 
§§228.5.  228.6  lists  the  11  specific 
criteria  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met.  Application  of  these  11 
criteria  constitutes  an  environmental 
assessment  of  the  impact  of  disposal  at 
the  site.  The  characteristics  of  the 
proposed  site  are  reviewed  below  in 
terms  of  these  11  criteria  (the  EIS  may 
be  consulted  for  additional 
information). 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  Fmm  Coast  (40  CFR 
228.6(a)(lj) 

The  boundary  and  center  coordinates 
of  the  site  are  given  above.  The  western 
boundary  of  the  site  is  located  about  3.6 
nmi  offshore  of  Miami.  Florida.  The  site 
is  an  approximate  1  nmi  by  1  nmi 
square  configuration.  Water  depth  in  the 
area  ranges  from  427  to  785  feet. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

Many  of  the  area's  species  spend  their 
adult  lives  in  the  offshore  region,  but  are 
estuary-dependent  because  their 
juvenile  stages  use  a  low  salinity 
estuarine  nursery  region.  Specific 
migration  routes  are  not  known  in  the 
Miami  area.  The  site  is  not  known  to 
include  any  major  breeding  or  spawning 
area,  except  for  sea  turtles  which  use  the 
entire  beach  area  of  eastern  Florida  as 
nesting  habitat.  Due  to  the  motility  of 
finfish,  it  is  unlikely  that  disposal 
activities  will  have  any  significant 
impact  on  any  of  the  species  found  in 
the  area. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

The  western  edge  of  the  candidate  site 
is  located  3.6  nautical  miles  from  the 
coast.  Shore-related  amenities  include 
Virginia  Key,  the  Biscayne  Bay  Aquatic 
Preserve,  Biscayne  National  Park,  and 
the  Bill  Baggs  Cape  Florida  State 
Recreational  Area.  Currents  in  the 
vicinity  trend  alongshore  in  a  general 
north-south  orientation.  It  is  not 
expected  that  detectable  quantities  of 
dredged  material  will  be  transported 
onto  beaches.  Considering  the  distance 
that  the  disposal  site  is  offshore  of  beach 


areas,  dredged  material  disposal  at  the 
site  is  not  expected  to  have  an  effect  on 
the  recreational  uses  of  these  beaches. 
Modelling  performed  by  the  COE 
indicates  that  disposed  material  will  not 
impact  these  areas. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  any  (40 
CFR  228(a)(4)) 

It  is  anticipated  that  the  candidate  site 
will  be  used  primarily  for  disposal  of 
maintenance  material  from  the  Port  of 
Miami.  Maintenance  dredging  has  only 
occurred  four  times  since  1957.  Another 
use  of  the  site  would  be  the  Miami 
Harbor  Deepening  Project.  Estimated 
volume  for  this  project  is  expected  to  be 
6  million  cubic  yards.  For  each  future 
dredging  project,  each  disposal  plan 
must  be  evaluated  on  a  case-by-case 
basis  to  ensure  that  ocean  disposal  is  the 
best  alternative  and  that  the  material 
meets  the  Ocean  Dumping  Criteria  in  4(1 
CFR  part  227. 

5.  Feasibility  of  Surveillance  and 
Monitormg  (40  CFR  2 28. 6(a)(5)) 

Due  to  the  proximity  of  the  site  to 
shore,  surveillance  will  not  be  difficult. 
Survey  vessels,  dredges  or  aircraft 
overflights  are  feasible  surveillance 
methods.  However,  the  depths  at  this 
site  make  conventional  ODMDS 
monitoring  techniques  difficult  to 
utilize.  An  interagenc7  Site 
Management  and  Monitoring  Team  was 
established  to  assist  EPA  in  the 
development  and  implementation  of  a 
Site  Monitoring  Plan  (SMMP)  for  the 
Miami  ODMDS.  The  SMMP  has  been 
developed  and  was  included  as  an 
appendix  in  the  Final  EIS.  This  SMMP 
establishes  a  sequence  of  monitoring 
surveys  to  be  undertaken  to  determine 
any  impacts  resulting  from  disposal 
activities.  The  SMMP  may  be  modified 
for  cause  by  the  responsible  agencies. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area  Including  Prevailing  Current 
Direction  and  Velocity,  if  any  (40  CFR 
228.6(a)(6)) 

Prevailing  currents  parallel  the  coast 
and  are  generally  oriented  along  a  north- 
south  axis.  Northerly  flow 
predominates.  Mean  surface  currents 
range  from  62  to  95  cm/sec  with 
maximum  velocities  of  about  150  cm/  . 
sec.  Current  speeds  are  lower  and 
current  reversals  more  common  in  near- 
bottom  waters.  Mean  velocities  of  3.5 
cm/sec  and  maximum  velocities  of  27 
cm/sec  have  been  reported  for  near- 
bottom  waters  in  the  area.  A  pycnocline 
occurs  in  site  waters  throughout  the 
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year  at  reported  depths  ranging  from 
about  60  feet  in  the  summer  to  325  feet 
in  the  winter.  A  dredged  material 
dispersion  study  conducted  by  the  COE 
for  both  the  short-  and  long-term  fate  of 
material  disposed  at  the  site  indicates 
little  possibility  of  disposed  material 
affecting  near-shore  reefs.  Measures  as 
discussed  in  the  Site  Management  and 
Monitoring  Plan  will  be  instituted 
during  disposal  operations  to  minimize 
the  possibility  of  material  being 
transported  to  the  near-shore  reefs. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFR  228.6(a)(7)) 

The  ODMDS  was  used  for  the  first 
time  in  April  1990.  Only  225,000  cubic 
yards  of  maintenance  material  was 
disposed  in  the  OD>1DS.  In  conjunction 
with  this  use  of  the  site,  the  Corps  of 
Engineers  in  cooperation  with  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  monitored  the 
physical  processes  and  the  dispersive 
characteristics  of  the  dredged  material 
plume.  Monitoring  results  indicated  that 
the  material  discharged,  except  for  a  low 
concentration  residual  remaining  within 
the  water  column,  reached  the  bottom 
within  the  designated  site  boundaries. 
During  the  monitoring,  the  resulting 
plumes  were  observed  to  be  transported 
in  a  north  to  northeast  direction.  The 
full  monitoring  report  has  been 
included  as  part  of  the  Final  EIS.  Effects 
monitoring  is  discussed  in  the  Site 
Management  and  Monitoring  Plan  as 
part  of  the  Final  EIS. 

No  other  discharges  or  dumping 
occurs  in  the  site.  The  Miami-Dade 
Central  publicly  owned  treatment  plant 
outfall  discharges  approximately  1.2 
nmiles  west  of  the  site.  The  effects  from 
this  discharge  are  local  and 
predominately  in  a  north-south 
direction  due  to  prevailing  currents  and 
should  not  have  any  effect  within  the 
site. 

8.  Interference  With  Shipping,  Fishing, 
Recreation.  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance  and  Other  Legitimate  Uses 
of  the  Ocean  (40  CFR  228.6(a)(8)) 

While  shipping  is  heavy  at  the  Port  of 
Miami,  the  infrequent  use  of  this  site 
should  not  significantly  disrupt  either 
commercial  shipping  or  recreational 
boating.  Commercial  and  recreational 
fishing  activities  are  concentrated  in 
inshore  and  nearshore  waters.  No 
mineral  extraction,  desalination,  or 
mdriculture  activities  occur  in  the 
immediate  area.  Scientific  resources 
present  throughout  this  area  are  not 


geographically  limited  to  the  Miami 
ODMDS  or  nearby  waters. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Water  quality  at  the  ODMDS  is 
variable  and  is  influenced  by  discharges 
from  inshore  systems,  frequent  oceanic 
intrusions,  and  periodic  upwelling.  The 
disposal  site  lies  on  the  continental 
slope  in  an  area  traversed  by  the 
western  edge  of  the  Florida  Current.  The 
location  of  the  western  edge  of  the 
current  determines  to  a  large  extent 
whether  waters  at  the  site  are 
predominantly  coastal  or  oceanic. 
Frequent  intrusions  or  eddies  of  the 
Florida  Current  transport  oceanic  waters 
over  the  continental  slope  in  the 
ODMDS  vicinity.  Periodic  upwelling/ 
downwelling  events  associated  with 
wind  stress  also  influence  waters  in  the 
area. 

No  critical  habitat  or  unique 
ecological  communities  have  been 
identified  at  the  candidate  site.  Buffer 
zone  protection  has  been  applied  to  any 
existing  fish  havens,  artificial  reef 
communities,  turtle  nesting  areas,  and 
onshore  amenities  in  the  general  region 
of  the  site. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)(10)) 

The  disposal  of  dredged  materials 
should  not  attract  or  promote  the 
development  of  nuisance  species.  No 
nuisance  species  have  been  reported  to 
occur  at  previously  utilized  disposal 
sites  in  the  vicinity. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)(l  1)) 

No  knowm  natural  or  cultural  features 
of  historical  importance  occur  at  or  in 
close  proximity  to  the  site.  No  such 
features  were  noted  in  a  video  survey  of 

the  dispri<;nl  nrfr> 

E.  Site  Management 

Site  management  of  the  Miami 
ODMDS  is  the  responsibility  of  EPA  as 
well  as  the  COE.  The  COE  issues 
permits  to  private  applicants  for  ocean 
disposal;  however,  EPA/Region  4 
assumes  overall  responsibility  for  site 
management. 

The  Site  Management  and  Monitoring 
Plan  (SMMP)  for  the  Miami  ODMDS 
was  developed  as  a  part  of  the  process 
of  completing  the  EIS.  The  plan  was 
developed  with  the  assistance  of  an 
interagency  Site  Management  and 
Monitoring  team.  The  Team  will  also 


provide  assistance  during  the 
implementation  of  the  plan.  This  plan 
provides  procedures  for  both  site 
management  and  for  the  monitoring  of 
effects  of  disposal  activities.  This  SMMP 
is  intended  to  be  flexible  and  may  be 
modified  by  the  responsible  agencies  for 
cause. 

F.  Final  Action 

The  EIS  concludes  that  thd  site  may 
appropriately  be  designated  for  use.  The 
site  is  compatible  with  the  11  specific 
and  5  general  criteria  used  for  site 
evaluation. 

The  designation  of  the  Miami  site  as 
an  EPA-approved  ODMDS  is  being 
published  as  Final  Rulemaking.  Overall 
management  of  this  site  is  the 
responsibility  of  the  Regional 
Administrator  of  EPA/Region  4. 

It  should  be  emphasized  that,  if  an 
ODMDS  is  designated,  such  a  site 
designation  does  not  constitute  EPA's 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  disposal  of  dredged 
material  at  the  site  may  commence,  the 
COE  must  evaluate  a  permit  application 
according  to  EPA's  Ocean  Dumping 
Criteria.  EPA  has  the  right  to  disapprove 
the  actual  disposal  if  it  determines  that 
environmental  concerns  under  MPRSA 
have  not  been  met. 

The  Miami  ODMDS  is  not  restricted 
to  disposal  use  by  federal  projects; 
private  applicants  may  also  dispose 
suitable  dredged  material  at  the  ODMDS 
once  relevant  regulations  have  been 
satisfied.  This  site  is  restricted, 
however,  to  suitable  dredged  material 
irom  the  greater  Miami.  Florida  vicinity. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  designation  will  only 
have  the  effect  of  providing  a  disposal 
option  for  dredged  material. 
Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the 
other  effects  which  would  result  in  its 
being  classified  by  the  Executive  Order 
as  a  "major"  rule.  Consequently,  this 
Rule  does  not  necessitate  preparation  of 
a  Regulatory  Impact  Analysis. 
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This  Final  Rule  does  not  contain  duv 
infonnation  collection  requirements 
subject  to  Office  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

List  of  Sub)ects  in  40  CFR  Part  228 

Water  Pollution  Control. 
Dated:  November  2, 1995. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator 

In  consideration  of  the  foregoing,  40 
CFR  Chap.  I,  Subchapter  H  is  amended 
as  set  forth  below. 

-.P- 228— (AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  Sections  1412  and 
1418. 

2.  Section  228.14  is  amended  by 
removing  paragraph  (h)(6). 

3.  Section  228.15  is  amended  by 
adding  paragraph  (h)(19)  to  read  as 
follows: 

S228.15    Dumping  sites  designated  on  a 
final  t>asi8 


(h)*  •  • 

(19)  Miami.  Florida;  Ocean  Dredged 
Material  Disposal  Site. 

(i)  Location: 
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25*45-30"  N 
25*45'30"  N 
25*44-30"  N 
25*44'30"  N 


e0*03'54"  W; 
8<r02'50"  W: 
80*03  54 "  W; 
80*02'5O"  W. 


Center  coordinates  are  25°45'00"  N  and 
80^3'22"  W. 

(ii)  Size:  Approximately  1  square 
nautical  mile. 

(iii)  Depth:  Ranges  from  130  to  240 
meters. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  dredged  material 
from  the  greater  Miami.  Florida  vicinity. 
Disposal  shall  comply  with  conditions 
set  forth  in  the  most  recent  approved 
Site  Management  and  Monitoring  Plan. 

IFR  Doc.  96-1709  Filed  1-29-96:  8:45  am] 
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utKAMlMtNI  Uh  I RANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

Pocket  No.  92-65;  Notice  3] 

RIN  2127-AE61 

Consumer  Information  Regulations; 
Vehicle  Stopping  Distance 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Response  to  petition  for 
reconsideration. 

SUMMARY:  In  response  to  a  petition  for 
reconsideration  submitted  by  Advocates 
for  Highway  and  Auto  Safety,  this 
dociunent  reaffirms  NHTSA  "s  decision 
to  rescind  the  requirement  that  motor 
vehicle  manufacturers  provide 
consumers  with  information  about 
vehicle  stopping  distance.  The  agency  is 
taking  this  action  because  the 
information  provided  pursuant  to  that 
requirement  did  not  permit  consumers 
to  distinguish  between  many  of  the  new 
vehicles  and  was  not  used  by  consumers 
in  their  vehicle  purchasing  decisions. 
Further,  upgrading  the  requirement 
would  be  unduly  burdensome  on 
manufacturers  and  could  actually  be 
counterproductive  since  it  might 
mislead  consumers  about  the  ability  of 
their  vehicles  to  stop  under  varied 
circumstances. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues:  Ms.  Henrietta 
Spinner,  NPS-21,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
(202-366-4802). 

For  legal  issues:  Mr.  Marvin  L.  Shaw, 
NCC-20,  Rulemaking  Division,  Office  of 
Chief  Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590 
(202-366-2992). 

SUPPLEMENTARY  INFORMATION: 

L  June  1995  Final  Rule 

On  June  26.  1995,  the  National 
Highway  Trafiic  Safety  Administration 
(NHTSA)  published  a  final  rule  that 
rescinded  the  stopping  distance 
information  requirements  in  §  575.101 
of  Title  49  of  the  Code  of  Federal 
Regulations  (60  FR  32918).  The  agency 
explained  that  it  reached  this  decision 
after  concluding  that  the  stopping 
distance  requirement  was  not  resulting 
in  the  provision  of  meaningful 
information  to  consumers  about  the 


differences  between  vehicle  models  in 
stopping  distance  and  that  an  upgraded 
requirement  to  mandate  model  specific 
stopping  distance  information  would 
have  been  costly  and  might  not  have 
provided  significant  safety  benefits.  The 
agency  stated  that  mandating  model 
specific  stopping  distance  information 
might  not  reveal  sufficiently  large 
differences  between  vehicles  in 
stopping  distance  to  affect  vehicle 
purchasing  decisions.  Further,  such 
information  might  mislead  some  vehicle 
owners  about  their  vehicle's  braking 
ability  under  varied  circiunstances.  The 
stopping  distance  measiuements  reflect 
the  ability  of  a  vehicle  to  stop  only 
under  optimum  conditions  of  vehicle 
loading,  tire-to-road  peak  fiiction 
coefficient,  environment,  and  driver 
braking  skills. 

In  considering  whether  to  rescind 
§  575.101,  NHTSA  analyzed  several 
alternatives  to  rescission,  including  the 
alternative  of  requiring  manufacturers  to 
provide  model-specific  stopping 
information.  NHTSA  concluded  that 
generating  such  stopping  distance 
information  would  be  unduly 
burdensome  for  manufacturers  to 
obtain,  based  on  its  assessment  of  the 
costs  of  such  a  program  and  the  small 
safety  benefits,  if  any,  that  might  result. 

NHTSA  also  explained  its  decision 
not  to  adopt  more  stringent 
requirements  for  stopping  distance 
information  because  it  did  not  appear 
that  consumers  would  use  the 
information  in  making  their  vehicle 
purchasing  decisions.  The  agency  stated 
that  consumers  typically  consider  and 
value  such  attributes  as  rehabihty, 
styling,  price,  reputation,  roominess, 
and  safety.  While  stopping  distance 
relates  to  safety,  NHTSA  believed  that 
the  upgraded  information  would  not 
impact  purchasing  decisions  because 
precise  stopping  distance  information 
would  not  yield  differences  sufficiently 
large  to  majce  stopping  distance  a  factor 
in  consumers'  selections  among  similar 
vehicle  models. 

NHTSA  stated  that  it  remained 
committed  to  ensuring  that  consumers 
received  appropriate  safety  information 
and  noted  that  the  agency  is  working 
with  the  National  Academy  of  Sciences 
(NAS)  to  review  and  possibly  expand 
the  agency's  consumer  information 
efforts.  According  to  the  House 
Appropriations  Committee  report 
addressing  the  NAS  study: 

The  study  should  focus  on  the  validity  of 
current  programs,  public  and  private,  in 
providing  accurate  information  to  consumers 
on  the  real-world  safety  of  vehicles,  the 
possibility  of  improving  the  system  in  a  cost 
effective  and  realistic  manner,  and  the  best 
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methods  of  providing  useful  information  to 
consumers. 

This  study  is  expected  to  be 
completed  by  the  statutory  due  date  of 
March  31,  1996,  for  the  submission- of  a 
final  report  on  the  NAS  findings  to  the 
House  and  Senate  Appropriations 
Committees.  NHTSA  stated  that  it  will 
review  the  NAS  study  for  insights  into 
whether  there  is  an  effective  means  to 
provide  consumers  with  information 
about  vehicle  stopping  ability.  NHTSA 
nevertheless  concluded  that  since 
commenters  agreed  that  the  previously 
required  information  is  not  meaningful 
or  helpful  to  consumers,  no  purpose  is 
served  by  retaining  section  575.101. 

n.  Petition  for  Reconsideration 

On  July  25. 1995,  Advocates  for 
Highway  and  Auto  Safety  (Advocates) 
petitioned  NHTSA  to  reconsider  its 
decision  to  rescind  the  vehicle  stopping 
distance  consumer  information 
regulation.  Advocates  stated  that 
NHTSA's  decision  to  rescind  this 
regulation  is  "ill-timed  and 
inappropriate."  That  organization 
requested  the  agency  to  reconsider  its 
decision  to  rescind  the  regulation,  given 
the  previously  mentioned  NAS  study  of 
consumer  information  programs.  It 


stated  that  the  agency  should  not  have 
rescinded  this  regulation  until  after  the 
NAS  study  is  completed. 

III.  NHTSA's  Decision 

After  reviewing  Advocates'  petition, 
NHTSA  continues  to  believe  that  its 
decision  to  rescind  the  vehicle  stopping 
distance  consumer  information 
requirement  was  appropriate.  The 
information  provided  pursuant  to  that 
requirement  did  not  permit  consumers 
to  distinguish  among  many  of  the  new 
vehicles  and  was  not  used  by  consumers 
in  their  vehicle  purchasing  decisions. 

The  agency  disagrees  with  the 
petitioner  that  it  should  have  waited  to 
rescind  the  stopping  distance 
requirements  until  completion  of  the 
NAS  study  on  consumer  information. 
That  study  will  not  address  the 
rescinded  requirements  and  thus  will 
not  yield  any  information  or 
conclusions  bearing  on  the  merits  of  the 
agency's  rescission  decision.  Further, 
the  agency  believes  that  no  useful 
purpose  would  be  served  by  reinstating 
the  requirement  until  the  NAS  study  is 
completed  and  the  agency  has  a  chance 
to  analyze  the  findings  and 
recommendations. 

If  the  NAS  study  suggests  an  approach 
that  would  make  the  stopping  distance 


information  meaningful  and  helpful  to 
consumers  at  reasonable  cost,  the 
agency  would  propose  adopting  such  an 
approach.  However,  NHTSA  notes  that 
it  is  unlikely  that  the  NAS  study  will 
emphasize  vehicle  stopping  distance  as 
a  significant  consumer  information 
concern.  Standard  Numbers  105  and 
135  regulate  the  stopping  performance 
of  light  vehicles,  thereby  ensuring  that 
these  vehicles  have  safe  braking 
performance.  Further.  NHTSA 
continues  to  believe  that,  in  making 
their  purchasing  decisions,  consumers 
will  typically  not  be  concerned  with 
stopping  performance. 

Based  on  the  above  considerations, 
NHTSA  again  concludes  that  the 
previously  required  stopping  distance 
information  is  not  useful.  The  agency 
therefore  has  decided  to  reaffirm  its 
decision  to  rescind  its  requirement  for 
that  information. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  January  24, 1996. 
Ricardo  Martinez, 
Administrator. 
[FR  Doc.  96-1653  Filed  1-29-96;  8:45  am) 
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NIC     e    "  REGULATORY 

COMMiSSiON 

10  C^ "  -  »rts  170  and  171 
3iN  3150-AF39 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1996 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  licensing,  inspection,  and 
annual  fees  charged  to  its  applicants 
and  licensees.  The  proposed 
amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
which  mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1996  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1996  is  approximately 
$462.3  million. 

DATES:  The  comment  period  expires 
February  29,  1996.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  only  that  comments  received 
on  or  before  this  date  will  be 
considered.  Because  OBRA-90  requires 
that  NRC  collect  the  FY  1996  fees  by 
September  30, 1996,  requests  for 
extensions  of  the  comment  period  will 
not  be  granted. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  ATTN:  Docketing  and  Service 
Branch.  Hand  deliver  comments  to: 
11555  Rockville  Pike,  Rockville, 
Maryland  20852.  between  7:30  am  and 
4:15  pm  Federal  workdays.  (Telephone 
301-415-1678).  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC 
20555-0001.  For  information  on 
submitting  comments  electronically,  see 


the  discussion  under  Electronic  Arress 
in  the  Supplementary  Information 
Section. 

The  agency  workpapers  that  support 
these  proposed  changes  to  10  CFR  parts 
170  and  171  may  be  examined  at  the 
NRC  Public  EJocument  Room  at  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  Holloway,  Jr.,  Office  of  the 
Controller.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone  301-415-6213. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Proposed  Action. 

III.  SecUon-by-Section  Analysis. 

IV.  Electronic  Access. 

V.  Environmental  Ini(>act:  Categorical 

Exclusion. 

VI.  Pajjerwork  Reduction  Act  Statement. 

VII.  Regulatory  Analysis. 

VIII.  Regulatory  Flexibility  Analysis. 

IX.  Backfit  Analysis. 

I.  Background 

Pub.  L.  101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
enacted  November  5,  1990,  requires  that 
the  NRC  recover  approximately  100 
percent  of  its  budget  authority,  less  the 
amount  appropriated  from  the 
Department  of  Energy  (DOE) 
administered  NWF,  for  FYs  1991 
through  1995  by  assessing  fees.  OBRA- 
90  was  amended  in  1993  to  extend  the 
NRC's  100  percent  fee  recovery 
requirement  through  FY  1998. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
in  10  CFR  part  170  under  the  authority 
of  the  Independent  Offices 
Appropriation  Act  (lOAA),  31  U.S.C. 
9701.  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  the  issuance  of  new 
licenses,  approvals  or  renewals,  and 
amendments  to  licenses  or  approvals. 
Second,  annual  fees,  established  in  10 
CFR  part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  recovered  through 
10  CFR  part  170  fees. 

On  June  20,  1995  (60  FR  32218),  the 
NRC  published  its  final  rule  establishing 
the  licensing,  inspection,  and  annual 


fees  necessary  for  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
authority  for  FY  1995,  less  the 
appropriation  received  from  the  Nuclear 
Waste  Fxmd. 

The  NRC  stated  in  the  FY  1995  final 
rule  that  in  an  effort  to  stabilize  annual 
fees,  beginning  in  FY  1996  the  NRC 
would  adjust  the  annual  fees  by  the 
percentage  change  (plus  or  minus)  in 
NRC's  total  budget  authority  unless 
there  was  a  substantial  change  in  the 
total  NRC  budget  authority  or  the 
magnitude  of  die  budget  allocated  to  a 
specific  class  of  licensees,  in  which  case 
the  annual  fee  base  would  be 
recalculated  (60  FR  32225,  June  20, 
1995).  The  NRC  also  stated  that  the 
percentage  change  would  be  adjusted 
based  on  changes  in  the  10  CFR  part  170 
fees  and  other  receipts  as  well  as  on  the 
number  of  licensees  paying  fees. 

n.  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
licensing,  inspection,  and  annual  fees  to 
recover  approximately  100  percent  of  its 
FY  1996  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  fit)m  the  NWF. 
For  FY  1996,  the  NRC's  budget  authority 
is  $473.3  million,  of  which 
approximately  $11.0  million  has  been 
appropriated  from  the  NWF.  Therefore, 
OBRA-90  requires  that  the  NRC  collect 
approximately  $462.3  million  in  FY 
1996  through  10  CFR  part  170  licensing 
and  inspection  fees  and  10  CFR  part  171 
annual  fees.  This  amount  to  be 
recovered  for  FY  1996  is  about  $41.3 
million  less  than  the  total  amount  to  be 
recovered  for  FY  1995  and  $50.7  million 
less  when  compared  to  the  amount  to  be 
recovered  for  FY  1994.  The  NRC 
estimates  that  approximately  $120.3 
million  will  be  recovered  in  FY  1996 
bom  fees  assessed  under  10  CFR  part 
170  and  other  offsetting  receipts.  The 
remaining  $342  million  will  be 
recovered  through  the  10  CFR  part  171 
annual  fees  established  for  FY  1996. 

As  a  result  of  the  reduced  amount  to 
be  recovered  for  FY  1996  and  the 
proposed  changes  outlined  in  this 
section,  the  FY  1996  annual  fees  for  all 
licensees  have  been  reduced  by  about  6 
percent  compared  to  the  annual  fees 
assessed  for  FY  1995.  The  following 
examples  illustrate  changes  in  annual 
fees. 
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Class  of  licensees: 

Power  Reactors 

Nonpower  Reactors  

Higti  Enriched  Uranium  Fuel  Facility 

Low  Enrictied  Uranium  Fuel  Facility 

UFe  Conversion  Facility  

Uranium  Mills  

Typical  materials  licensees: 

Radiograptiers 

Well  Loggers  

Gauge  Users  — 

Broad  Scope  Medical 


FY  1995  an- 

FY 1996  an- 

nual fee 

nual  fee 

$2,936,000 

$2,747,000 

56,500 

52.900 

2.569.000 

2.404.000 

1,261,000 

1,180,000 

639,200 

598,100 

60,900 

57.000 

13,900 

13.000 

8,100 

7.500 

1,700 

1,600 

23,200 

21,700 

The  NRC  is  also  proposing  to 
continue  its  streamlining  of  the  fee 
structure  and  process  for  materials 
licenses  which  began  in  FY  1995  and 
make  other  changes  as  discussed  in 
Sections  A  and  B.  Among  the  changes 
would  be  a  change  in  the  billing  date  for 
the  armual  fees  imposed  on  many 
materials  licensees. 

As  in  FYs  1991-1995,  the  fees  will 
become  effective  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  NRC  would  send 
a  bill  for  the  amount  of  the  annual  fee 
upon  publication  of  the  FY  1996  final 
rule  to  the  licensee  or  certificate, 
registration  or  approval  holder  not 
subject  to  quarterly  billing  (those 
licensees  who  pay  annual  fees  of  less 
than  $100,000)  and  whose  anniversary 
date  (the  first  day  of  the  month  in  which 
the  original  license  was  issued)  is  before 
the  effective  date  of  the  final  FY  1996 
rule.  For  these  licensees,  payment 
would  be  due  on  the  effective  date  of 
the  FY  1996  rule.  Those  materials 
licensees  whose  license  anniversary 
date  during  FY  1996  falls  after  the 
effective  date  of  the  final  FY  1996  rule 
would  be  billed  during  the  anniversary 
month  of  the  license  and  payment 
would  be  due  30  days  after  the  initial 
invoice  is  issued. 

If  the  NRC  decides  not  to  pursue  some 
or  all  of  these  changes,  based  on  the 
public  comments,  the  respective  current 
fee  policies  would  continue  in  effect  for 
FY  1996.  Comments  are  also  requested 
on  whether  the  NRC  should  continue 
current  fee  policies  in  lieu  of  the 
changes  in  this  proposed  rule. 

A.  Amendments  to  10  CFR  Part  170: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services 

The  NRC  proposes  four  amendments 
to  10  CFR  part  170.  First,  the  NRC 
proposes  that  the  two  professional 
hourly  rates  established  in  FY  1995  in 
§  170.20  be  revised  based  on  the  FY 
1996  budget.  These  proposed  rates 
would  be  based  on  the  FY  1996  direct 


FTEs  and  that  portion  of  the  FY  1996 
budget  that  either  does  not  constitute 
direct  program  support  (contractual 
services  costs)  or  is  not  recovered 
through  the  appropriation  from  the 
NWF.  These  rates  are  used  to  determine 
the  part  170  fees.  The  NRC  is  proposing 
to  establish  a  rate  of  $128  per  hour 
($223,314  per  direct  FTE)  for  the  reactor 
program.  This  rate  is  applicable  to  all 
activities  whose  fees  are  based  on  full 
cost  under  §  170.21  of  the  fee 
regulations.  A  second  rate  of  $120  per 
hour  ($209,057  per  direct  FTE)  is 
proposed  for  the  nuclear  materials  and 
nuclear  waste  program.  This  rate  is 
applicable  to  all  materials  activities 
whose  fees  are  based  on  full  cost  under 
§  170.31  of  the  fee  regulations. 

The  two  rates  continue  to  be  based  on 
cost  center  concepts  adopted  in  FY  1995 
(60  FR  32225.  June  20.  1995)  and  used 
for  NRC  budgeting  purposes.  In 
implementing  cost  center  concepts,  all 
budgeted  resources  are  assigned  to  cost 
centers  to  the  extent  they  can  be 
separately  distinguished.  These  costs 
include  all  salaries  and  benefits, 
contract  support,  and  travel  that  support 
each  cost  center  activity. 

Second,  the  NRC  proposes  that  the 
current  part  170  licensing  and 
inspection  fees  in  §§  170.21  and  170.31 
for  applicants  and  licensees  be  adjusted 
to  reflect  the  changes  in  the  revised 
hourly  rates. 

Third,  to  continue  FY  1995  initiatives 
for  streamlining  its  fee  program  and 
improving  the  predictability  of  fees,  the 
NRC  is  proposing  to  eliminate  certain 
materials  "flat"  renewal  fees  in  §  170.31 
and  to  amend  §  170.12  accordingly.  This 
proposed  action  is  also  consistent  with 
NRC's  recent  Business  Process 
Reengineering  initiative  to  extend  the 
duration  of  certain  materials  licenses. 
The  NRC  published  a  proposed  rule  in 
the  Federal  Register  for  comment  on 
September  8.  1995  (60  FR  46784) 
explaining  this  initiative.  In  the 
September  8,  1995,  proposed  rule, 
certain  materials  licenses  would  be 
extended  for  five  years  beyond  their 


expiration  date.  Additionally,  comments 
were  requested  on  the  general  topic  of 
the  appropriate  duration  of  licenses.  A 
final  rule  was  published  in  the  Federal 
Register  on  January  16,  1996  (61  FR 
1109). 

The  proposed  elimination  of  10  CFR 
part  170  materials  "flat"  renewal  fees 
continues, to  recognize  that  the  NRC's 
"regulatory  service"  provided  to 
licensees,  as  referred  to  in  OBRA-90,  is 
comprised  of  the  total  regulatory 
activities  that  the  NRC  determines  are 
needed  to  regulate  a  class  of  licensees. 
These  regulatory  activities  include  not 
only  renewals  but  also  insj)ections, 
research,  rulemaking,  orders, 
enforcement  actions,  responses  to 
allegations,  incident  investigations,  and 
other  activities  necessary  to  regulate 
classes  of  licensees.  This  proposed 
action  does  not  result  in  any  net  fee 
increases  for  affected  licensees  and 
would  provide  those  Ucensees  with 
greater  fee  predictability,  a  ft^quent 
licensee  request  in  comments  on  past 
fee  rules.  The  materials  annual  fees, 
which  include  the  cost  for  any  renewals, 
would  become  effective  for  FY  1996. 
Materials  licensees  who  paid  a  "flat"  10 
CFR  part  170  renewal  fee  for  renewal 
applications  filed  in  FY  1996  would 
receive  a  refund  for  those  payments,  as 
appropriate. 

Fourth,  the  language  in  §  170.31, 
Category  15,  relating  to  export  and 
import  licenses,  would  be  amended  to 
clarify  that  export  and  import  of 
materials  includes  the  export  and 
import  of  radioactive  waste.  The  NRC 
amended  10  CKK  part  liu  effective 
August  21, 1995  (60  FR  37556,  July  21. 
1995).  to  require  specific  licenses  for  the 
export  or  import  of  radioactive  waste. 

In  summary,  the  NRC  is  proposing  to 
(1)  Revise  the  two  10  CFR  part  170 
hourly  rates;  (2)  revise  the  licensing  fees 
assessed  under  10  CFR  part  170  to 
reflect  the  cost  to  the  agency  of 
providing  the  service;  (3)  eliminate  the 
materials  "flat"  renewal  fees  in  §  170.31 
and  amend  §  170.12  accordingly;  and  (4) 
amend  Category  15  in  §  170.31  to  make 
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clear  that  fees  would  be  assessed  for 
licenses  authorizing  the  export  or 
import  of  radioactive  waste. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Operating 
Licenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licenses,  Including  Holders  of 
Certificates  of  Compliance. 
Registrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  by  NRC 

The  NRC  proposes  three  amendments 
to  10  CFR  part  171.  First,  the  NRC 
proposes  to  amend  §§  171.15  and  171.16 
to  revise  the  annual  fees  for  FY  1996  to 
recover  approximately  100  percent  of 
the  FY  1996  budget  authority,  less  fees 
collected  under  10  CFR  part  170  and 
funds  appropriated  from  the  NWF. 

In  the  FY  1995  final  rule,  the  NRC 
stated  that  it  would  stabilize  annual  fees 
as  follows.  Beginning  in  FY  1996,  the 
NRC  would  adjust  the  annual  fees  only 
by  the  percentage  change  {plus  or 
minus)  in  NRC's  total  budget  authority 
unless  there  was  a  substantial  change  in 
the  total  NRC  budget  authority  or  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees.  If  either  case 
occurred,  the  annual  fee  base  would  be 
recalculated  (60  FR  32225,  June  20. 
1995).  The  NRC  also  indicated  that  the 
percentage  change  would  be  adjusted 
based  on  changes  in  the  10  CFR  part  170 
fees  and  other  receipts  as  well  as  on  the 
number  of  licensees  paying  the  fees.  The 
NRC  does  not  believe  the  changes  to  the 
FY  1996  budget  compared  to  the  FY 
1995  budget  warrant  establishing  new 
baseline  fees  for  FY  1996.  Therefore,  the 
NRC  is  proposing  that  the  FY  1996 
annual  fees  for  all  licensees  be  reduced 
by  6.4  percent.  The  6.4  percent 
reduction  is  based  on  the  changes  in  the 
budget  to  be  recovered  from  fees,  the 
amount  of  the  budget  recovered  for  10 
CFR  part  170  fees  and  other  offsetting 
receipts,  and  changes  in  the  number  of 
licensees  paying  annual  fees.  Table  I 
shows  the  total  budget  and  fee  amounts 
for  FY  1995  and  FY  1996. 

Table  I.— Calculation  of  the  Per- 
centage Change  to  the  FY  1995 
Annual  Fees 

[DoUars  in  miNions] 


FY95 

FY96 

Total  budget 

Less  NWF  

$525.6 
-22.0 

$473.3 
-110 

Total  fee  base  .... 
Less  part  1 70  fees  and 
other  receipts  

503.6 
141.1 

462.3 
120.3 

Total  annual  lee 
amount  

362.5 

342.0 

As  shown  in  Table  I,  the  total  amount 
to  be  recovered  from  annual  fees  in  FY 
1996  is  $20.5M  ($342.0-$362.5)  or  5.7 
percent  less  than  the  amount  that  was 
to  be  recovered  from  annual  fees  in  FY 
1995.  This  difference  is  the  net  change 
resulting  from  a  reduction  in  the  budget 
and  a  reduction  in  the  expected 
collection  from  10  CFR  part  170  fees 
and  other  offsetting  receipts.  The  NRC 
notes  that  the  reduction  in  10  CFR  part 
170  fees  for  FY  1996  results  primarily 
from  the  fact  that  NRC  had  a  one-time 
collection  of  five  quarters  of  10  CFR  part 
170  fees  in  FY  1995  as  a  result  of 
changes  in  our  billing  practices  which 
permits  us  to  bill  for  services  shortly 
after  they  are  rendered. 

In  addition  to  changes  in  the  budget 
and  10  CFR  part  170  fees  and  other 
receipts,  the  number  of  licensees  to  pay 
fees  in  FY  1996  changed  compared  to 
FY  1995.  Also,  the  amount  of  the  small 
entity  surcharge  (difference  between 
annual  fee  and  small  entity  fee) 
decreased  as  the  annual  fees  decreased. 
The  changes  in  the  number  of  licensees 
in  the  various  classes  plus  the  reduction 
in  the  small  entity  surcharge  result  in  an 
additional  decrease  in  the  annual  fee 
per  licensee  of  0.7  percent.  Thus  the 
total  change  in  the  annual  fees  for  FY 
1996  compared  to  FY  1995  is  a  decrease 
of  6.4  percent  (5.7  percent  plus  0.7 
percent). 

Second,  Footnote  1  of  10  CFR 
171.16(d)  would  be  amended  to  provide 
for  a  waiver  of  annual  fees  for  FY  1996 
for  those  materials  licensees,  and 
holders  of  certificates,  registrations,  and 
approvals  who  either  filed  for 
termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  licenses  before  October  1,  1995, 
and  permanently  ceased  licensed 
activities  entirely  by  September  30, 
1995.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1,  1995,  are  subject  to  FY 
1996  annual  fees.  This  change  is  being 
made  in  recognition  of  the  fact  that 
since  the  final  FY  1995  rule  was 
published  in  June  1995.  some  licensees 
have  filed  requests  for  termination  of 
their  licenses  or  certificates  with  the 
NRC.  Other  licensees  have  either  called 
or  written  to  the  NRC  since  the  FY  1995 
final  rule  became  effective  requesting 
further  clarification  and  information 
concerning  the  annual  fees  assessed. 
The  NRC  is  responding  to  these  requests 
as  quickly  as  possible.  However,  the 
NRC  was  unable  to  respond  and  take 
action  on  all  such  requests  before  the 
end  of  the  fiscal  year  on  September  30, 
1995.  Similar  situations  existed  after  the 
FY  1991-1994  rules  were  published, 
and  in  those  cases,  the  NRC  provided  an 
exemption  from  the  requirement  that 


the  annual  fee  is  waived  only  when  a 
license  is  terminated  before  October  1  of 
each  fiscal  year. 

Third,  beginning  in  FY  1996,  the  NRC 
proposes  to  assess  §  171.16(d)  annual 
fees,  for  those  materials  licenses  whose 
annual  fees  are  less  than  $100,000, 
based  on  the  anniversary  of  the  date  the 
license  was  originally  issued. 
Accordingly,  a  new  section  would  be 
added  to  §  171.19.  For  example,  if  the 
original  license  was  issued  on  June  17, 
then  the  anniversary  date  of  that 
materials  license,  for  annual  fee 
purposes,  would  be  June  1  and  the 
licensee  would  be  billed  in  June  of  each 
year  for  the  annual  fees  in  effect  on  the 
anniversary  date  (the  first  day  of  the 
month  that  the  original  license  was 
issued)  of  the  license.  For  FY  1996, 
those  affected  materials  licenses  with  a 
license  armiversary  date  between 
October  1, 1995,  and  the  effective  date 
of  the  final  FY  1996  fee  rule  would  be 
billed  upon  publication  of  the  final  rule 
in  the  Federal  Register  and  aimually 
thereafter  during  the  anniversary  month 
of  the  license.  Those  affected  materials 
licenses  whose  license  anniversary  date 
is  on  or  after  the  effective  date  of  the 
final  FY  1996  fee  rule  would  be  billed 
during  the  anniversary  month  of  the 
license  and  annually  thereafter  based  on 
the  annual  fee  in  effect  at  the  time  of 
billing.  The  specific  license  categories  of 
materials  licensees  affected  by  this 
proposed  change  are  listed  in 
§  171.19(d)  of  this  proposed  rule. 

Billing  certain  materials  licensees  on 
the  anniversary  date  of  the  license 
would  allow  the  NRC  to  make  the 
billing  process  more  efBcient  by 
distributing  the  billing  and  collection  of 
annual  fee  invoices  over  the  entire  year. 
The  current  practice  is  to  bill  over  6,000 
materials  licenses  simultaneously 
during  the  fiscal  year.  Section  171.19 
would  also  be  amended  to  credit 
quarterly  partial  annual  fee  payments 
for  FY  1996  already  made  by  certain 
licensees  in  FY  1996  either  toward  their 
total  annual  fee  to  be  assessed,  or  to 
make  refunds,  if  necessary.  Materials 
licensees  who  paid  a  "flat"  10  CFR  part 
170  renewal  fee  for  renewal  applications 
filed  in  FY  1996  would  receive  a  refund 

for  those  payments,  as  appropriate. 

The  proposed  amendments  to  10  CFR 
part  171  do  not  change  the  underlying 
basis  for  10  CFR  part  171;  that  is, 
charging  a  class  of  licensees  for  NRC 
costs  attributable  to  that  class  of 
licensees.  The  proposed  changes  are  ^ 
consistent  with  the  NRC's  FY  1995  final 
rule  indicating  that,  for  the  period  FY 
1996-1999,  the  annual  fees  would  be 
adjusted  by  the  percentage  change  (plus 
or  minus)  to  the  NRC's  budget  authority 
adjusted  for  NRC  o^setting  receipts  and 


UMI 


the  number  of  licensees  paying  annual 
fees. 

m.  Section-by-Section  Analysis 

The  following  analysis  of  those 
sections  that  would  be  amended  by  this 
proposed  rule  provides  additional 
explanatory  information.  All  references 
are  to  Title  10,  Chapter  I,  U.S.  Code  of 
Federal  Regulations. 

Part  170 

Section  170.12    Payment  of  fees 

This  section  would  be  amended  to 
conform  to  the  streamlining  changes 
being  proposed  by  the  NRC.  Section 
170.12(a),  which  describes  application 
fees,  would  be  amended  to  recognize 
that  the  NRC  would  not  issue  a  new 
license  or  amendment  prior  to  receipt  of 
the  prescribed  fee.  Section  170.12(d), 
which  describes  renewal  fees,  would  be 
amended  to  recognize  that  materials 
"flat"  renewal  fees  would  be  eliminated. 
Section  170.12(g),  which  discusses 
inspection  fees,  would  be  amended  to 
recognize  that  materials  "flat" 
inspection  fees  were  eliminated  in  the 


FY  1995  final  rule  (60  FR  32218,  June 
20,  1995). 

Section  170.20    Average  cost  per 
professional  staff  hour 

This  section  would  be  amended  to 
establish  two  professional  staff-hour 
rates  based  on  FY  1996  budgeted  costs — 
one  for  the  reactor  program  and  one  for 
the  nuclear  material  and  nuclear  waste 
program.  Accordingly,  the  NRC  reactor 
direct  staff-hour  rate  for  FY  1996  for  all 
activities  whose  fees  are  based  on  full 
cost  under  §  170.21  would  be  $128  per 
hour,  or  $223,314  per  direct  FTE.  The 
NRC  nuclear  material  and  nuclear  waste 
direct  staff-hour  rate  for  all  materials 
activities  whose  fees  are  based  on  full 
cost  under  §  170.31  would  be  $120  per 
hour,  or  $209,057  per  direct  FTE.  The 
rates  are  based  on  the  FY  1996  direct 
FTEs  and  NRC  budgeted  costs  that  are 
not  recovered  through  the  appropriation 
from  the  NWF.  The  NRC  has  continued 
the  use  of  cost  center  concepts 
established  in  FY  1995  in  allocating 
certain  costs  to  the  reactor  and  materials 
programs  in  order  to  more  closely  align 


budgeted  costs  with  specific  classes  of 
licensees.  The  method  used  to 
determine  the  two  professional  hourly 
rates  is  as  follows: 

1 .  Direct  program  FTE  levels  are 
identified  for  both  the  reactor  program 
and  the  nuclear  material  and  waste 
program. 

2.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hourly  rate  because 
the  costs  for  direct  contract  support  are 
charged  directly  through  the  various 
categories  of  fees. 

3.  All  other  direct  program  costs  (i.e., 
Salaries  and  Benefits,  Travel)  represent 
"in-house"  costs  and  are  to  be  allocated 
by  dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  general  and  administrative 
support  are  allocated  to  each  program 
based  on  that  program's  salaries  and 
benefits.  This  method  results  in  the 
following  costs,  to  be  included  in  the 
hourly  rates. 


Table  II.— FY  1996  Budget  Authority  To  Be  Included  in  Hourly  Rates 

[Dollars  in  millions] 


I 


Salary  and  benefits: 

Program  ^ 

Allocated  agency  management  and  support 

Subtotal  

General  and  admir  strative  support  (G&A): 

Program  travel  and  other  support  

Allocated  agency  management  and  support 

Subtotal  

Less  offsetting  receipts i. 

Total  budget  included  in  hourly  rate 

Program  direct  FTEs  — 

Rate  per  direct  FTE  

Professional  hourly  rate 


Reactor 
program 


$149.6 
40.9 


190.5 

11.7 
69.5 


81.2 

.1 


271.6 
1,216.2 
223,314 
128 


Matenals 
program 


$46.3 
12.7 


59.0 

3.2 
21.5 


24.7 


83.7 
400.5 
209.057 
120 


Dividing  the  $271.6  million  budget  for 
the  reactor  program  by  the  number  of 
reactor  program  direct  FTEs  (1216.2) 
results  in  a  rate  for  the  reactor  program 
of  $223,314  per  FTE  for  FY  1996. 
Dividing  the  $83.7  million  budget  for 
the  nuclear  materials  and  nuclear  waste 
program  by  the  number  of  program 
direct  FTEs  (400.5)  results  in  a  rate  of 
$209,057  per  FTE  for  FY  1996.  The 
Direct  FTE  Hourly  Rate  for  the  reactor 
program  is  $128  per  hour  (rounded  to 
the  nearest  whole  dollar).  This  rate  is 
calculated  by  dividing  the  cost  per 
direct  FTE  ($223,314)  by  the  number  of 
productive  hours  in  one  year  (1744 
hours)  as  indicated  in  0MB  Circular  A- 


76,  "Performance  of  Commercial 
Activities."  The  Direct  FTE  Hourly  Rate 
for  the  materials  program  is  $120  per 
hour  (rounucu  to  tue  nearest  vVuOic 
dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTE 
($209,057)  by  the  number  of  productive 
hours  in  one  year  (1744  hours).  The 
method  used  to  calculate  the  FY  1996 
hourly  rate  is  the  same  as  the  method 
used  in  the  FY  1995  rule.  The  FY  1996 
rate  is  slightly  higher  than  the  FY  1995 
rate  due  in  part  to  the  increase  is  the 
Federal  pay  raise  given  to  all  Federal 
employees  in  January  1995. 


Section  1 70.21  Schedule  of  Fees  for 
Production  and  Utilization  Facilities, 
Reviews  of  Standard  Reference  Design 

and  Import  and  Export  Licenses 

The  NRC  is  proposing  to  revise  the 
licensing  and  inspection  fees  in  this 
section,  which  are  based  on  full-cost 
recovery,  to  reflect  FY  1996  budgeted 
costs  and  to  recover  costs  incurred  by 
the  NRC  in  pro\'iding  licensing  and 
inspection  services  to  identifiable 
recipients.  The  fees  assessed  for  services 
provided  under  the  schedule  are  based 
on  the  professional  hourly  rate,  as 
showTi  in  §  170.20,  for  the  reactor 
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program  and  any  direct  program  support 
(contractual  services)  costs  expended  by 
the  NRC.  Any  professional  hours 
expended  on  or  after  the  effective  date 
of  the  final  rule  will  be  assessed  at  the 
FY  1996  hourly  rate  for  the  reactor 
program,  as  shown  in  §  170.20. 
Although  the  average  amounts  of  time 
needed  to  review  import  and  export 
licensing  applications  have  not 
changed,  the  fees  in  §  170.21,  facility 
Category  K,  have  increased  from  FY 
1995  as  a  result  of  the  increase  in  the 
hourly  rate. 

For  those  applications  ciurently  on 
file  and  pending  completion,  footnote  2 
of  §  170.21  would  be  revised  to  provide 
that  professional  hours  expended  up  to 
the  effective  date  of  the  final  rule  will 
be  assessed  at  the  professional  rates  in 
effect  at  the  time  the  service  was 
rendered.  For  topical  report  applications 
currently  on  file  that  are  still  pending 
completion  of  the  review,  and  for  which 
review  costs  have  reached  the 
applicable  fee  ceiling  established  by  the 
July  2,  1990  rule,  the  costs  incurred  after 
any  applicable  ceiling  was  reached 
through  August  8,  1991,  will  not  be 
billed  to  the  applicant.  Any  professional 
hours  expended  for  the  review  of  tppicfil 
report  applications,  amendments, 
revisions,  or  supplements  to  a  topical 
report  on  or  after  August  9.  1991,  are 
assessed  at  the  applicable  rate 
established  by  §170.20. 

Section  170.31    Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  Including  Inspections  and 
Import  and  Export  Licenses 

The  licensing  and  inspection  fees  in 
this  section,  which  are  based  on  full- 
cost  recovery,  would  be  modified  to 
recover  the  FY  1996  costs  incurred  by 
the  NRC  in  providing  licensing  and 
inspection  services  to  identifiable 
recipients.  The  fees  assessed  for  services 
provided  under  the  schedule  would  be 
based  on  both  the  professional  hourly 
rale  as  shown  in  §  170.20  for  the 
materials  program  and  any  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Licensing 
fees  based  on  the  average  time  to  review 
an  application  ("flat"  fees)  would  be 
adjusted  to  reflect  the  increase  in  the 
professional  hourly  rate  from  $116  per 
hour  in  FY  1995  to  $120  per  hour  in  FY 
1996.  The  "flat"  renewal  fees  for  certain 
materials  licenses  in  §  170.31  would  be 
eliminated  and  combined  with  the 
materials  annual  fees  in  §  171.16(d). 

The  amounts  of  the  Ucensing  "flat" 
fees  were  rounded  off  so  that  the 
amounts  would  be  de  minimis  and  the 
resulting  flat  fee  would  be  convenient  to 
the  user.  Fees  that  are  greater  than 
$1,000  are  rounded  to  the  nearest  $100. 


Fees  under  $1,000  are  rounded  to  the 
nearest  $10. 

Fee  Category  15,  covering  the  fees  for 
export  and  import  licenses,  would  be 
amended  to  include  clarifying  language 
that  export  and  import  of  materials 
includes  the  export  and  import  of 
radioactive  waste.  The  NRC  amended  10 
CFR  part  110  on  July  21,  1995  (60  FR 
37556),  to  require  specific  Hcenses  for 
the  export  and  import  of  radioactive 
waste.  The  final  rule  became  effective 
August  21,  1995. 

The  proposed  licensing  "flat"  fees  are 
applicable  to  fee  categories  l.C  and  l.D; 
2.B  and  2.C;  3. A  through  3.P;  4.B 
through  9.D,  lO.B.  15.A  through  15.E 
and  16.  Applications  filed  on  or  after 
the  effective  date  of  the  final  rule  would 
be  subject  to  the  revised  fees  in  this 
proposed  rule.  Although  the  average 
amounts  of  time  needed  to  review 
Ucensing  applications  have  not 
changed,  the  "flat"  fees  in  §  170.31  have 
increased  from  FY  1995  as  a  result  of 
the  increase  in  the  hourly  rate. 

For  those  licensing,  inspection,  and 
review  fees  that  are  based  on  full-cost 
recovery  (cost  for  professional  staff 
hours  plus  any  contractual  services),  the 
materials  program  hourly  rate  of  $120, 
as  shown  in  §  170.20,  would  apply  to 
those  professional  staff  hours  expended 
on  or  after  the  effective  date  of  the  final 
rule. 

Fart  171 

Section  171.15    Annual  Fee:  Reactor 
Operating  Licenses 

The  annual  fees  in  this  section  would 
be  revised  as  described  below. 
Paragraph  (d)  would  be  removed  and 
reserved  and  paragraphs  (a),  (b),  (c),  and 
(e)  would  be  revised  to  comply  with  the 
requirement  of  OBRA-90  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  for  FY  1996. 

Paragraph  (b)  would  be  revised  in  its 
entirety  to  establish  the  FY  1996  annual 
fee  for  operating  power  reactors  and  to 
change  fiscal  year  references  &x)m  FY 
1995  to  FY  1996.  The  fees  would  be 
established  by  reducing  FY  1995  annual 
fees  (prior  to  rounding)  by  6.4  percent. 
The  activities  comprising  the  base  FY 

1995  aimual  fee  and  the  FY  1995 
additional  charge  (surcharge)  are  listed 
in  paragraphs  (b)  and  (c)  and  continue 
to  be  shown  for  convenience  purposes. 
Paragraphs  (c)(1)  would  be  revised  in  its 
entirety  and  (c)(2)  would  be  removed 
and  reserved. 

With  respect  to  Big  Rock  Point,  a 
smaller,  older  reactor,  the  NRC  proposes 
to  grant  a  partial  exemption  from  the  FY 

1996  annual  fees  similar  to  FY  1995 
based  on  a  request  filed  with  the  NRC 
in  accordance  with  §  17l.ll. 


UMI 


Each  operating  power  reactor,  except 
Big  Rock  Point,  would  pay  an  annual  fee 
of  $2,747,000  in  FY  1996. 

Paragraph  (d)  would  be  removed  and 
reserved. 

Paragraph  (e)  would  be  revised  to 
show  the  amount  of  the  FY  1996  annual 
fee  for  nonpower  (test  and  research) 
reactors.  In  FY  1996,  the  fee  is  6.4 
percent  below  the  FY  1995  level.  The 
Energy  PoUcy  Act  of  1992  established 
an  exemption  for  certain  Federally- 
owned  research  reactors  that  are  used 
primarily  for  educational  training  and 
academic  research  purposes,  where  the 
design  of  the  reactor  satisfies  certain 
technical  specifications  set  forth  in  the 
legislation.  Consistent  with  this 
legislative  requirement,  the  NRC  granted 
an  exemption  from  annual  fees  for  FY 
1992  and  FY  1993  to  the  Veterans 
Administration  Medical  Center  in 
Omaha,  Nebraska,  the  U.S.  Geological 
Survey  for  its  reactor  in  Denver, 
Colorado,  and  the  Armed  Forces 
Radiobiological  Institute  in  Bethesda, 
Maryland,  for  its  research  reactor.  This 
exemption  was  initially  codified  in  the 
July  20. 1993  (58  FR  38695)  final  fee 
rule  at§171.11(a)andmore  recently  in 
the  March  17,  1994  (59  FR  12543)  final 
rule  at  §  171.11(a)(2).  The  NRC  amended 
§  171.11(a)(2)  on  July  20. 1994  (59  FR 
36895)  to  exempt  from  annual  fees  the 
research  reactor  owned  by  the  Rhode 
Island  Atomic  Energy  Commission.  The 
NRC  will  continue  to  grant  exemptions 
from  the  annual  fee  to  Federally-owned 
and  State-owned  research  and  test 
reactors  that  meet  the  exemption  criteria 
specified  in  §  171.11. 

Section  171.16  Annual  fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
and  Government  agencies  licensed  by 
the  NRC 

Section  171.16(c)  covers  the  fees 
assessed  for  those  licences  that  can 
qualify  as  small  entities  under  NRC  size 
standards.  The  NRC  will  continue  to 
assess  two  fees  for  licensees  that  qualify 
as  small  entities  under  the  NRC's  size 
standards.  In  general,  licensees  with 
gross  annual  receipts  of  $350,000  to  $5 
million  pay  a  maximum  fee  of  $1,800. 
A  second  or  lower-tier  small  entity  fee 
of  $400  is  in  place  for  small  entities 
with  gross  annual  receipts  of  less  than 
$350,000  and  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  No  change  in  the  amount 
of  the  small  entity  fees  is  being 
proposed  because  the  small  entity  fees 
are  not  based  on  the  budget  but  are 
established  at  a  level  to  reduce  the 
impact  of  fees  on  small  entities.  The 


small  entity  fees  are  shown  in  the 
proposed  rule  for  convenience. 

Section  171.16(d)  would  be  revised  to 
establish  the  FY  1996  annual  fees  for 
materials  licensees,  including 
Government  agencies,  licensed  by  the 
NRC.  These  fees  were  determined  by 
reducing  the  FY  1995  annual  fees  (prior 
to  rounding)  by  6.4  percent. 

For  the  first  time,  the  NRC  is 
proposing  to  combine  the  "flat"  material 
renewal  fees  in  10  CFR  part  170  with 
the  annual  fees  in  10  CFR  part  171.  As 
described  in  the  Federal  Register  on 
September  8,  1995  (60  FR  46784),  recent 
NRC  internal  reviews  and  regulatory 
impact  surveys  of  material  licensees 
have  highlighted  areas  in  which  the 
current  materials  licensing  process  can 
be  improved.  The  NRC  has  completed 
the  preliminary  phases  of  its  Business 
Process  Reengineering  (BPR)  initiative 
to  redesign  the  process  of  licensing 
medical,  academic,  and  industrial  users 
of  byproduct  materials  as  well  as  with 
regard  to  some  small  scope  users  of 
source  and  special  nuclear  materials. 
The  NRC  has  extended,  by  rulemaking, 
certain  specific  material  licenses  by  five 
years  from  the  current  expiration  dates 
of  those  licenses.  Resources  that  would 
have  otherwise  been  used  to  renew 
these  licenses  would  be  devoted  to  the 
BPR  project.  The  NRC  is  also  examining 
whether  to  permanently  change  the 
license  duration  for  materials  licenses. 
The  NRC  estimates  that  approximately 
80  percent  of  its  approximately  6,500 
materials  licenses  would  be  extended  by 
the  final  rulemaking.  Consistent  with 
this  change  in  license  renewals,  the 
NRC  is  proposing,  for  fee  purposes,  to 
combine  the  materials  "flat"  renewal 
fees  in  10  CFR  part  170  with  the  annual 
fees  in  10  CFR  part  171. 

This  action  also  recognizes  that  the 
NRC's  "regulatory  service"  provided  to 
licensees,  as  referred  to  in  OBRA-90,  is 
comprised  of  the  total  regulatory 
activities  that  the  NRC  determines  are 
needed  to  regulate  a  class  of  licensees. 
These  regulatory  activities  include  not 
only  "flat"  fee  inspections  but  also 
research,  rulemaking,  orders, 
enforcement  actions,  responses  to 
allegations,  incident  investigations,  and 
other  activities  necessary  to  regulate 
classes  of  licensees.  In  addition  to  being 
consistent  with  the  regulatory  service 
concept  of  OBRA-90,  the  NRC  believes 
that  materials  licensees'  "flat"  renewal 
fees  can  be  combined  with  their  annual 
fees  without  creating  any  significant 
questions  of  fairness.  This  is  because  the 
concept  of  the  annual  fee,  including  the 
renewal  fee,  has,  in  effect,  already  been 
implemented  for  most  materials 
licensees.  First,  materials  licensees 
currently  pay  a  "flat  fee"  per  renewal 


based  on  the  average  cost  of  a  renewal 
for  their  fee  category,  and  second,  the 
renewal  term  of  five  years  is  identical 
for  most  materials  licensees.  Thus, 
licensees  in  the  same  materials  license 
fee  category  already  pay  essentially  the 
same  average  annual  cost  for  renewals. 
Further,  the  average  cost  will  decrease 
to  a  relatively  small  amount  as  a  result 
of  the  five-year  extension  and  potential 
change  in  license  duration.  Therefore, 
combining  renewal  and  annual  fees 
results  in  essentially  the  same  average 
cost  per  license  over  time.  This 
approach  would  provide  materials 
licensees  with  simpler  and  more 
predictable  NRC  fee  charges  as  there 
would  be  no  additional  fees  paid  for 
periodic  renewals.  Because  certain 
materials  FY  1996  annual  fees  would 
include  renewals,  those  materials 
licensees  who  paid  a  "fiat"  10  CFR  Part 
170  renewal  fee  for  renewal  applications 
filed  in  FY  1996  will  be  issued  a  refund, 
as'appropriate. 

Beginning  in  FY  1996,  the  NRC  is  also 
proposing  that  annual  fees  for  most 
materials  licenses  be  billed  on  the 
anniversary  date  of  the  license 
(licensees  whose  annual  fees  are 
$100,000  or  more  would  continue  to  be 
assessed  quarterly).  The  annual  fee 
assessed  would  be  the  fee  in  effect  on 
the  license  anniversary  date.  The 
proposal  would  apply  to  those  materials 
licenses  in  the  following  fee  categories: 
l.C.  and  l.D.;  2.A.(2)  through  2.C.;  3.A. 
through  3. P.;  4.A.  through  9.D.,  and 
10. B.  Billing  most  materials  licenses  on 
the  anniversary  date  of  the  license 
would  allow  the  NRC  to  improve  the 
efficiency  of  its  billing  process;  under 
this  proposal  an  average  of 
approximately  500  annual  fee  invoices 
would  be  sent  to  materials  licensees 
each  month.  The  current  practice  of 
billing  over  6,000  materials  licensees 
simultaneously  each  fiscal  year  would 
be  eliminated.  For  annual  fee  purposes, 
the  anniversary  date  of  the  materials 
license  is  considered  to  be  the  first  day 
of  the  month  in  which  the  original 
materials  license  was  issued.  For 
example,  if  the  original  materials  license 
was  issued  on  June  17  then,  for  annual 
fee  purposes,  the  anniversary  date  of  the 
materials  license  would  be  June  1  and 
the  licensee  would  be  billed  in  June  of 
each  year  for  the  annual  fee  in  effect  on 
June  1.  The  proposed  change  to  the 
billing  system  would  mean  that  during 
the  transition  period  of  FY  1996  affected 
materials  licensees  with  an  anniversary 
date  falling  between  October  1,  1995, 
and  the  effective  date  of  the  FY  1996  fee 
rule  would  receive  a  bill  payable  on  the 
effective  date  of  the  FY  1996  final  rule. 
Affected  materials  licensees  with 


license  anniversary  dates  falling  on  or 
after  the  effective  date  of  the  FY  1996 
final  rule  would  be  billed  during  their 
anniversary  month  of  their  license. 
Under  this  proposal,  some  materials 
licensees  would  unavoidably  receive 
two  annual  fee  bills  during  the  12 
month  transition  period.  For  example,  a 
materials  licensee  who  paid  its  FY  1996 
annual  fee  bill  in  April  1996,  the 
planned  effective  date  of  the  FY  1996 
fee  rule,  would  receive  a  bill  six  months 
later  in  October  1996  (FY  1997)  if 
October  is  the  anniversary  month  of  that 
materials  license.  In  this  example,  the 
licensee  would  pay  the  same  annual  fee 
in  FY  1997  (October)  as  he  paid  in  FY 

1996  (April).  Materials  licensees  would 
continue  to  pay  fees  at  the  FY  1996  rate 
in  FY  1997  until  such  time  as  the  FY 

1997  final  fee  rule  becomes  effective. 
Each  bill  would  be  for  a  different  fiscal 
year,  therefore,  no  double  billing  would 
occur. 

The  NRC  believes  that  the  efficiencies 
gained  by  billing  certain  materials 
annual  fees  throughout  the  year  as  well 
as  having  materials  licensees  know 
exactly  when  they  will  be  billed  each 
year  for  the  annual  fee  outweigh  the 
inconveniences  that  may  be  caused 
during  the  transition  period.  New 
licenses  issued  during  FY  1996  would 
receive  a  prorated  annual  fee  in 
accordance  with  the  current  proration 
provision  of  §  171.17.  For  example, 
those  new  materials  licenses  issued 
during  the  period  October  1  through 
March  31  of  the  FY  would  be  assessed 
one-half  the  annual  fee  for  FY  1996. 
New  materials  licenses  issued  on  or 
after  April  1, 1996,  will  not  be  assessed 
an  annual  fee  for  FY  1996. 

Thereafter,  the  full  annual  fee  is  due 
and  payable  each  subsequent  fiscal  year 
on  the  anniversary  date  of  the  license. 
Beginning  with  the  effective  date  of  the 
FY  1996  final  rule,  affected  licensees 
would  be  billed  and  would  pay  the 
annual  fee  in  effect  on  the  anniversary 
date  of  the  license.  Affected  licensees 
who  are  not  sure  of  the  anniversary  date 
of  their  materials  license  should  check 
the  original  issue  date  of  the  license. 

A  materials  licensee  may  pay  a 
reduced  annual  fee  if  the  licensee 
qualifies  as  a  small  entity  under  the 
NRC's  size  standards  and  certifies  that 
it  is  a  small  entity  using  NRC  Form  526. 

The  amount  or  range  of  the  FY  1996 
annual  fees  for  all  materials  licensees  is 
summarized  as  follows: 
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Ranges 


Category  o(  license 


Part  70 — High  en- 
riched fuel  facility. 

Part  70— Low  en- 
riched fuel  faality. 

Part  40— UFs  conver- 
sion faality. 

Part  40 — Uranium  re- 
covery faalities. 

Part  30— Byproduct 
Matenal  Licenses. 

Part  71— Transpor- 
tation of  Radio- 
active Material. 

Part  72— Independent 
Storage  of  Spent 
Nudear  Fuel. 


Annual  fees 


$2,404,000. 
St. 180.000. 
$598,100. 

$20,600  to  $57,000. 
$450  to  $21,700.' 
$950  to  $72,800. 

$261,100. 


'  Excludes  the  annual  fee  for  a  few  military 
"master"  matenals  licenses  of  broad-scope  is- 
sued to  Government  agencies.  whi<5i  is 
$388,600. 

Section  171.16(e)  would  be  revised  in 
its  entirety  to  indicate  the  activities  that 
were  a  part,of  the  additional  charge 
(surcharge)  included  in  the  FY  1995 
annual  fees.  These  activities  are  listed 
and  would  continue  to  be  shown  for 
convenience. 

Footnote  1  of  10  CFR  171.16(d)  would 
be  amended  to  provide  a  waiver  of  the 
annual  fees  for  materials  licensees,  and 
holders  of  certificates,  registrations,  and 
approvals,  who  either  filed  for 
termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  only  licenses  before  October  1. 
1995.  and  permanently  ceased  licensed 
activities  entirely  by  September  30, 
1995.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1,  1995,  are  subject  to  the  FY 
1996  annual  fees. 

Section  171.19    Payment. 

Paragraph  (b)  would  be  revised  to  give 
credit  for  partial  payments  made  by 
certain  licensees  in  FY  1996  toward 
their  FY  1996  annual  fees.  The  NRC 
anticipates  that  the  first,  second,  and 
third  quarterly  payments  for  FY  1996 
will  have  been  made  by  operating  power 
reactor  licensees  and  some  large 
materials  licensees  before  the  final  rule 
is  effective.  Therefore,  the  NRC  will 
credit  payments  received  for  those 
quarterly  annual  fee  assessments  toward 
the  total  annual  fee  to  be  assessed.  The 
NRC  will  adjust  the  fourth  quarterly  bill 
to  recover  the  full  amount  of  the  revised 
annual  fee  or  to  make  refunds,  as 
necessary.  The  NRC  also  expects  that 
certain  materials  Ucensees  will  have 
paid  renewal  fees  for  renewal 
applications  that  were  filed  in  FY  1996, 
whereas  this  proposed  rule  includes  the 
renewals  in  the  annual  fee.  The  NRC 


will  refund  these  renewal  lue  payments, 
as  appropriate.  Payment  of  the  annual 
fee  is  due  on  the  date  of  the  invoice  and 
interest  accrues  from  the  invoice  date. 
However,  interest  will  be  waived  if 
payment  is  received  within  30  days 
from  the  invoice  date. 

Paragraph  (c)  would  be  revised  to 
update  fiscal  year  references  and  to 
delete  the  references  concerning 
payment  requirements  for  those 
licensees  whose  annual  fees  are  less 
than  $100,000. 

A  new  paragraph  (d)  would  be  added 
to  cover  those  licensees  whose  fees  are 
less  than  $100,000  and  who  would  be 
billed  on  the  anniversary  date  of  their 
license  beginning  in  FY  1996. 

During  the  past  five  years  many 
licensees  have  indicated  that,  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  either  not  using  the 
material  to  conduct  operations  or  had 
disposed  of  the  material  and  no  longer 
needed  the  license.  In  response,  the 
NRC  has  consistently  stated  that  annual 
fees  are  assessed  based  on  whether  a 
licensee  holds  a  valid  NRC  license  that 
authorizes  possession  and  use  of 
radioactive  material.  Whether  or  not  a 
licensee  is  actually  conducting 
operations  using  the  material  is  a  matter 
of  Ucensee  discretion.  The  NRC  cannot 
control  whether  a  licensee  elects  to 
possess  and  use  radioactive  material 
once  it  receives  a  license  from  the  NRC. 
Therefore,  the  NRC  reemphasizes  that 
the  aimual  fee  will  be  assessed  based  on 
whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material.  To  remove 
any  uncertainty,  the  NRC  issued  minor 
clarifying  amendments  to  10  CFR 
171.16,  footnotes  1  and  7  on  July  20, 
1993  (58  FR  38700). 

The  NRC  reinstated  the  exemption 
from  10  CFR  part  171  annual  fees  for 
nonprofit  educational  institutions  on 
April  18. 1994  (59  FR  12539,  March  17, 
1994).  In  that  final  rule,  the  NRC 
indicated  that  although  nonprofit 
research  institutions  were  not  exempt 
from  annual  fees,  such  institutions  were 
free  to  file  an  exemption  request  based 
oil  the  "public  good"  concept  if  ihey  feit 
they  could  qualify.  Several  nonprofit 
research  institutions  have  since  filed 
and  been  granted  an  exemption  from  the 
annual  fees  on  that  basis.  In  addition, 
some  Federal  agencies  who  hold 
materials  licenses  have  filed  for 
exemption  from  annual  fees  based  on 
the  public  good  concept  as  well.  The 
requests  from  Federal  agencies  to 
receive  public  good  exemptions  have 
been  denied  by  the  NRC.  The  NRC  did 
not  intend  to  extend  public  good 


exemptions  to  Federal  agencies. 
Therefore,  the  NRC  does  not  intend  to 
grant  public  good  exemptions  to  Federal 
agencies. 

rv.  Electronic  Access 

Comments  on  the  proposed  rule  may 
be  submitted  through  the  Internet  by 
addressing  electronic  mail  to 
INTERNET:SECY@NRC.GOV. 
Comments  may  also  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Rulemaking  Bulletin  Board  (BBS)  on 
FEDWORLD. 

The  BBS  is  an  electronic  information 
system  operated  by  the  National 
Technical  Information  Service  of  the 
Department  of  Commerce.  The  purpose 
of  this  BBS  is  to  facilitate  public 
participation  in  the  NRC  regulatory 
process,  particularly  rulemakings.  This 
proposed  rulemaking  is  available  for 
review  and  comment  on  the  BBS.  The 
BBS  may  be  accessed  using  a  personal 
computer,  a  modem,  and  one  of  the 
commonly  available  communications 
software  packages,  or  directly  via  the 
Internet. 

The  NRC  rulemaking  bulletin  board 
(rulemaking  subsystem)  on  FEDWORLD 
can  be  accessed  directly  by  using  a 
personal  computer  and  modem,  and 
dialing  the  toll  free  number  1-800-303- 
9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
further  information  about  options 
available  for  NRC  at  FEDWORLD 
consult  the  "Help/Information  Center" 
from  the  "NRC  Main  Menu."  Users  will 
find  the  "FEDWORLD  Online  User's 
Guides"  particularly  helpful. 

The  NRC  subsystem  on  FEDWORLD 
also  can  be  accessed  by  a  direct  dial 
phone  number  for  the  main  FEDWORLD 
BBS  at  703-321-3339,  or  by  using 
Telnet  via  Internet:  fedworld.gov.  Using 
the  703  number  to  contact  FEDWORLD, 
the  NRC  subsystem  will  be  accessed 
from  the  main  FEDWORLD  menu  by 
selecting  the  "Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  the  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FEDWORLD  command  line.  If  you 
access  NRC  from  FEDWORLD's  main 
menu,  you  may  return  to  FEDWORLD 


UMI 


by  selecting  the  "Return  to 
FEDWORLD"  option  from  the  NRC 
Online  Main  Menu.  However,  if  you 
access  NRC  at  FEDWORLD  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FEDWORLD  system. 

If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  area  and 
menus,  including  the  "Rules  Menu." 
Although  you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files.  If  you  contact  FEDWORLD  using 
File  Transfer  Program  (FTP),  all  files  can 
be  accessed  and  downloaded,  but 
uploads  are  not  allowed,  and  all  you 
will  see  is  a  list  of  files  without 
descriptions  (normal  Gopher  look).  An 
index  file  listing  all  files  within  a 
subdirectory,  with  descriptions,  is 
available.  There  is  a  15-minute  time 
limit  for  FTP  access. 

Although  FEDWORLD  can  be 
accessed  through  the  World  Wide  Web 
as  well,  like  FTP,  that  mode  only 
provides  access  for  downloading  files 
and  does  not  display  the  NRC  "Rules 
Menu." 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  301- 
415-5780;  e-mail  AXD3@nrc.gov. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  proposed 
regulation.  By  its  very  nature,  this 
regulatory  action  does  not  affect  the 
environment,  and  therefore,  no 
environmental  justice  issues  are  raised. 
(A  discussion  of  environmental  justice 
can  be  found  in  Executive  Order  No. 
12898 — Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  dated  February  il,  1994.) 

VI.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

VIL  Regulatory  Analysis 

With  respect  to  10  CFR  part  170,  this 
proposed  rule  was  developed  pursuant 


to  Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in  its 
decision  of  National  Cable  Television 
Association.  Inc.  v.  United  States,  415 
U.S.  36  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company,  415  U.S.  345  (1974).  In  these 
decisions,  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16, 1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia:  National 
Cable  Television  Association  y.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (D.C.  Cir.  1976)  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24,  1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied, 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  part  171,  on 
November  5,  1990,  the  Congress  passed 
Pub.  L.  101-508,  the  Omnibus  Budget 


Reconciliation  Act  of  1990  (OBRA-90) 
which  required  that  for  FYs  1991 
through  1995,  approximately  100      ■* 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  fee  recovery 
requirement  for  NRC  through  FY  1998. 
To  accomplish  this  statutory 
requirement,  the  NRC,  in  accordance 
writh  §  171.13,  is  publishing  the 
proposed  amount  of  the  FY  1996  annual 
fees  for  operating  reactor  licensees,  fuel 
cycle  licensees,  materials  licensees,  and 
holders  of  Certificates  of  Compliance, 
registrations  of  sealed  source  and 
devices  and  QA  program  approvals,  and 
Government  agencies.  OBRA-90  and  the 
Conference  Committee  Report 
specifically  state  that — 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1996  budget  of  $473.3 
million  less  the  amounts  collected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

10  CFR  part  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20, 1986  (51  FR  33224; 
September  18.  1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States,  846  F.2d  765  (D.C.  Cir.  1988), 
cert,  denied,  490  U.S.  1045  (1989). 

10  CFR  parts  170  and  171,  which 
established  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  v.  Mid-American  Pipeline 
Co.,  109  S.  Ct.  1726  (1989).  and  the 
denial  of  certiorari  in  Florida  Power  and 
Light,  all  of  the  lawsuits  were 
withdrawn. 

The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  by  the  D.C.  Circuit 
Court  of  Appeals  in  Allied- Signal  v. 
NRC,  988  F.2d  146  (D.C.  Cir.  1993). 

VIIL  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees. 
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This  proposed  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1996.  The  proposed  rule  results 
in  a  decrease  in  the  annual  fees  charged 
to  all  licensees,  and  holders  of 
certificates,  registrations,  and  approvals. 
The  Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604.  is  included  as  Appendix  A  to  this 
proposed  rule. 

DC.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule  and  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule.  The  backfit  analysis  is 
not  required  because  these  proposed 
amendments  do  not  require  the 
modification  of  or  additions  to  systems, 
structures,  components,  or  the  design  of 
a  facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility. 

List  of  Subjects 

10  CFE  Part  1 70 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations,  Non-pajmnent  penalties, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges,  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 


Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  553,  the  NRC  is  proposing 
to  adopt  the  following  amendments  to 
10  CFR  parts  170  and  171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  96  Stat.  1051: 
sec.  301,  Pub.  L  92-314,  86  Stat.  222  (42 
U.S.C  2201w):  sec.  201.  Pub.  L  93-4381,  88 
Stat.  1242,  as  amended  (42  U.S.C  5841);  sec. 
205,  Pub.  L.  101-576,  104  Stat.  2842.  (31 
U.S.C  901). 

2.  In  §^170.12,  paragraph  (d)(1)  is 
removed  and  reserved  and  paragraphs 
(a)  and  (g)  are  revised  to  read  as  follows: 

§170.12    Payment  Of  fees. 

(a)  Application  fees.  Each  application 
for  which  a  fee  is  prescribed  shall  be 
accompanied  by  a  remittance  in  the  full 
amount  of  the  fee.  The  NRC  will  not 
issue  a  new  license  or  amendment  prior 
to  the  receipt  of  the  prescribed  fee.  All 
application  fees  will  be  charged 
irrespective  of  the  Commission's 
disposition  of  the  application  or  a 
withdrawal  of  the  application. 
***** 

(d)*  *  • 

(1)  (Reserved). 

***** 

(g)  Inspection  fees.  Fees  for  all 
inspections  subject  to  full  cost  recovery 
will  be  assessed  on  a  per  inspection 
basis  for  completed  inspections  and  are 
payable,  on  a  quarterly  basis,  upon 
notification  by  the  Commission. 
Inspection  costs  include  preparation 

Schedule  of  Facility  Fees 

[See  tootnotes  at  end  o(  table] 


time,  time  on  site,  and  documentation 
time  and  any  associated  contractual 
service  costs,  but  exclude  the  time 
involved  in  the  processing  and  issuance 
of  a  notice  of  violation  or  civil  penalty. 
***** 

3.  Section  170.20  is  revised  to  read  as 
follows: 

§170.20    Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects. 
Fart  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170.21  and  170.31  that  are 
based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using 
the  following  applicable  professional 
staff-hour  rates: 

Reactor  Program  (§  170.21  Activities) 

$128  per  hour 

Nuclear  Materials  and  Nuclear  Waste 

Program  (§  170.31  Activities) $120  per 

hour 

4.  In  §  170.21,  the  introductory  text. 
Category  K,  and  footnotes  1  and  2  to  the 
table  are  revised  to  read  as  follows: 

§170.21     Schedule  of  fe<=> "^  'c  production 
and  utilization  facllltie-  '^y  .  «    •  standard 
referenced  design  apt:      vas    spec  > 
projects,  inspections  ano    •  j  on  ^na  export 
licenses. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Facility  Categories  and  Type  of  Fees 


Fees' 


K.  import  and  export  licenses: 

Licenses  'Of  the  import  and  e»poft  only  of  production  and  uti«zation  facilities  or  ttw  export  only  of  componerits  for  production 
and  utilization  facilities  issued  pursuant  to  10  CFR  Part  1 10. 

1 .  Application  for  import  or  export  of  reactors  and  other  facilities  and  exports  ol  components  which  must  be  reviewed  by  the 
Commissioners  and  the  Executive  Branch,  for  example,  actions  under  10  CFR  1 10.40(b). 

Application — new  license  .'. $7,800 

Amendment  7,800 

2.  Application  for  export  of  reactor  and  other  components  requiring  Executive  Branch  review  only,  for  example,  those  ac- 
tions under  10  CFR  110.41(a)  (1H8). 

Appiication — new  license  _ „ 4,800 

Amendment  „ _..„ „ _ „ „..  4,800 

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only. 

Application — new  license  3,000 

Amendment  _ _ „ 3,000 
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I  Schedule  of  Facility  Fees — Continued 

[See  footnotes  at  end  of  table] 
Facility  Categories  and  Type  of  Fees  Fees '  * 

4.  Application  for  export  of  facility  components  and  equipment  not  requiring  Commissioner  review.  Executive  Branch  review, 
or  foreign  government  assurances. 

Application — new  license  ^^Sl 

Amendment  1,200 

5.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  information,  or  make 
other  revisions  which  do  not  require  analysis  or  review.  Ame 

Amendment ^ 

'  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  pursuant  to  §2.202  of  this  chapter  or  for  amendments  resulting  specifically 
from  the  requirements  o(  these  types  of  Commission  orders.  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of 
the  Commission's  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  §§50.12,  73.5)  and  any  other  sections  now  or  hereafter  in 
effect  regardless  ol  whether  the  approval  is  m  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  forni.  Fees 
for  licenses  in  this  schedule  that  are  Initially  issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  full  power  is  considered  100  oercen!  oi  the  tacihfys  lull  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  and  subsequenriy  receives  full  power  authonty  (by  way  of  license  amendment  or  othenwise),  the  total  costs  for  the 
license  will  be  determined  through  'hat  oenoa  wnen  autnonty  is  granted  tor  full  power  operation.  If  a  situation  arises  in  which  the  Commission  de- 
temiines  that  full  operating  power  *o'  a  panc^iar  facility  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  for  the  license  will  be 
at  that  detemiined  lower  operating  power  level  and  not  at  the  100  percent  capacity.  ^  ^  ,-  ,     » 

2  Full  cost  fees  will  be  detenninec!  oasea  on  the  orofessional  staff  time  and  appropriate  contractual  support  services  expended.  For  apphcations  . 
currently  on  file  and  for  which  fees  are  determmea  Dased  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective  date  of  the  (ma!  rule  will  be  determined  at  the  professional  rates  in  effect  at  the  time  the  service  was 
provided  For  those  applications  cunentiv  on  die  for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984, 
and  July  2  1990,  mles  but  are  still  penaing  comcietion  of  the  review,  the  cost  incurred  after  any  applicable  ceiling  was  reached  through  January 
29  1989  will  not  be  billed  to  the  apoi  can-  An>  professional  staff-hours  expended  atiove  those  ceilings  on  or  after  January  30,  1989,  will  be  as- 
sessed at  the  applicable  rates  estabis-iea  nv  4  '  -0  20  as  appropriate,  except  for  topical  reports  whose  costs  exceed  S50,000.  Costs  which  ex- 
ceed S50  000  for  any  topical  repor  j  -pna^ien!  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989. 
through  August  8,  1991,  will  not  be  D.lied  ;o  ne  ^pcicart  Any  professional  hours  expended  on  or  after  August  9,  1991,  will  t)e  assessed  at  the 
applicable  rate  established  in  §  170.20.  In  no  even-  wii  np  otai  review  costs  be  less  than  twice  the  hourly  rate  shown  in  §  170.20. 
,..***• 

5.  Section  170.31  '"^  '•pv!<;pH  to  r^ad  rs  folinw;- 
§  170.31    Schedule  of  fees  lor  materials  licenses  and  other  regulatory  services,  including  inspections,  and  import  and  export  licenses. 

Applicants  for  materials  licenses  :;  ;  it  nid  export  licenses,  and  other  regulatory  services  and  holders  of  materials 
licenses,  or  import  and  export  licenses  shall  pay  fees  for  the  following  categories  of  services.  This  schedule  includes 
fees  for  health  and  safety  and  safeguards  inspections  where  applicable. 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 
Category  of  materials  licenses  and  type  ol  fees '  Fee*,  ^ 

1 .  Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  lorm  or  350  grams  or  more  of  con- 
tained U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  forni.  This  includes  applications  to  tenninate 

licenses  as  well  as  licenses  authorizing  possession  only:  pure* 

License,  Renewal,  Amendment - ^  .  Z°^ 

Inspections '^""  ^ost 

B.  Licenses  for  rece^il  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI): 

License,  Renewal,  Amendment ^"!!  5°*I 

Inspections ......    ......  Full  Cost 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers:  "* 

Application— New  license ; • rrr 

Amendment  - ••••• ; 

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  fomi  in  com- 
bination that  would  constitute  a  critical  quantity,  as  delined  in  §150.11  ol  this  chapter,  lor  which  the  licensee  shall  pay 
the  same  fees  as  these  for  Category  1  A:  * 

Application— New  license  z^ 

Amendment  ;■• • 

E.  Licenses  for  construction  and  operation  ol  a  uranium  enrichment  facility. 

Application  JJf^ 

License,  Renewal,  Amendment - ^  ^^  . 

i_.„-.^i«„o  Full  Cost 

Inspections 

A.  (1)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap- 
leaching,  refining  uranium  mill  concentrates  to  uranium  hexafluonde,  ore  buying  stations,  ion  exchange  facilities  and  in 
processing  of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  thorium,  including  licenses 
authorizing  the  possession  of  byproduct  waste  matenal  (tailings)  from  source  material  recovery  operations,  as  well  as  li- 
censes authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby  mode:  c  ii  r 

License,  Renewal,  Amendment : ^"„  r°^. 

Inspections '^""  ^' 
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Fee  2,  3 


Category  of  materials  licenses  and  type  of  fees ' 


(2)  Licenses  that  authorize  the  recept  of  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act, 
from  other  persons  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2.A.(1): 

License,  renewal,  amendment Full  Cost 

Inspections  Full  Cost 

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act, 
from  other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by 
the  licensee's  milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(1): 

License,  renewal,  amendment  Full  Cost 

Inspections  a Full  Cost 

B.  Licenses  which  authorize  the  possession,  use  and/or  installation  of  source  material  for  shielding: 

Application — New  license  „ „ ...  160 

Amendment  „ „ 240 

C.  All  other  source  material  licenses: 

Application — New  license  _ 2,800 

Amendment  ; _ 420 

Byproduct  material: 
A  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this  chap- 
ter for  processing  or  manufacturing  of  Aems  containing  byproduct  material  tor  convnerdal  distribution: 

Application — New  license  3,000 

Amendment  550 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  processing  or 
manufacturing  of  items  containing  byproduct  material  for  commercial  distribution: 

Application — New  license  1,200 

Amendment  580 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73,  anchor  32.74  of  this  chapter  authorizing  the  processing  or  manufacturing 
and  distnbution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing 
byproduct  material; 

Application — New  license  4,100 

Amendment  520 

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redis- 
tribution of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devk;es  not  involving  processing  of  byprod- 
uct material: 

Application — New  license  „ . .  1,500 

Amendment  _ „ 430 

E.  Lrcenses  for  possession  and  use  of  byproduct  material  in  seale(|  sources  for  irradiation  of  materials  in  which  the  source 
is  not  removed  from  its  shield  (sell-shiekled  units): 

Applkation — New  license  $1,200 

Amendment  360 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application — New  license  1,500 

AmerxJment  „ „ „ 37O 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiatkxi  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  matenals  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application — New  license  „ 6,000 

Amendment  780 

H.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  re- 
quire device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except  specifk:  licenses 
authorizing  redistribution  of  items  that  have  been  authonzed  for  dtstntxjtion  to  persons  exempt  from  the  licensing  require- 
merrts  of  part  30  of  this  chapter: 

Application — l^ew  lk:ense „ 2,400 

Amendment  „ ; 1,000 

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quan- 
tities of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of 
part  30  of  this  chapter,  e»ropt  for  specific  licenses  guthonzing  -^edistributiof?  of  items  that  have  been  authorized  for  dis- 
tribution to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter: 

Applkation — New  license  „ _ 4,400 

Amendment  860 

J.  Licenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  re- 
quire sealed  source  and/or  device  review  to  persons  generally  teensed  under  part  31  of  this  chapter,  except  specific  li- 
censes authorizing  redistribution  of  items  that  have  been  authonzed  for  distribution  to  persons  generally  licensed  under 
part  31  of  this  chapter: 

Application — New  license  _ „ 1,600 

Amendment  290 

K.  Licenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  t>yproduct  material  or 
quantities  of  byproduct  matenal  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed 
under  part  31  of  this  chapter,  except  speafic  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for 
distnbution  to  persons  generally  licensed  under  part  31  of  this  chapter: 
Application — New  lk»nse 


Amendment  • 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this  chapter 
for  research  and  development  that  do  not  authorize  commeraal  distribution: 

Application — New  license  

Amendment  

1^.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  research  and 
development  that  do  not  authorize  commercial  distribution: 

Application — New  license  • 

Amendment  

IM.  Licenses  that  authorize  services  for  other  licensees,  except: 

(1)  Licenses  that  authorize  only  calibration  and/or  leak  testing  services  are  subject  to  the  fees  specified  in  fee  Category 
3P;  and 

(2)  Licenses  that  authonze  waste  disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  and  40: 

Applk:ation — New  license 

Amendment  

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  34  of  this  chapter  for  industrial  radiogra- 
phy operations: 

Application — New  license  

Amendment  ; 

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90: 

Application — New  license  

Amendment  ; 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  au- 
thorizing contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  for  inaneration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material: 

License,  renewal,  amendment  

Inspections -■■ ~ •.••• 

B.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nudear  matenal 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  Ircensee  will  dispose  of  the  material  by 
transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material: 

Application — New  license  • 

Amendment  

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  speaal  nu- 
dear material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authorized  to 
receive  or  dispose  of  the  material: 

Application — New  license  

Amendment  • : 

5.  Well  logging; 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nudear  material  for  well  logging, 
well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies: 

Application — New  license  - 

Amendment  — 

B.  Licenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies: 

License,  renewal,  amendment  

6.  Nudear  laundries: 

A.  Licenses  for  commercial  collectwn  and  laundry  of  items  contaminated  with  byprodud  material,  source  material,  or  spe- 

dal  nuclear  material: 

Application — New  license  • 

Amendment  

7.  Human  use  of  byproduct,  source,  or  spedal  nudear  material: 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byprodud  material,  source  mate- 
rial, or  spedal  nudear  matenal  in  sealed  sources  contained  in  teletherapy  devices: 

Applicatran — New  license • 

Amendment  • — oc"  ""« 'Ji 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physidans  pursuant  to  parts  30,  33,  35,  40,  and 
70  of  this  chapter  authorizing  research  and  development.  Including  human  use  of  byprodud  material,  except  Ircenses  for 
byprodud  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

Application — New  license  

Amendment  

"  C.  Other  licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byprodud  material,  source 
material,  and/or  special  nuclear  material,  except  licenses  for  byprodud  material,  source  material,  or  special  nuclear  mate- 
rial in  sealed  sources  contained  In  teletherapy  devices: 

Application — New  license  

Amendment  

8.  Civil  defense; 

A.  Licenses  for  possession  and  use  of  byprodud  material,  source  material,  or  special  nudear  material  for  civil  defense  ac- 
tivities; 
Application — New  license  
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590 


3,900 
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1,700 
290 


3,200 
640 

Full  Cost 


5,100 
790 
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Category  of  materials  licenses  and  type  of  fees ' 

Amendment  _ , 

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluation  of  devices  or  products  containing  byproduct  matenal,  source  material,  or  special  nuclear  material,  ex- 
cept reactor  fuel  devices,  for  commercial  disthtxition: 

Application — each  device  

Amendment — each  device  

B.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material  man- 
ufactured in  accordance  with  the  unique  spectfications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel  devices: 

Application — each  device  

AmefKJment — each  device  

C.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nudear  material,  except 
reactor  fuel,  for  commercial  distnbution: 

Application — each  source 

Ameridment — each  source  

0.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nudear  materia),  manu- 
factured in  accordance  with  tf\e  unique  spedficatioris  of,  and  for  use  by.  a  single  applicant,  except  reactor  fuel: 

Application — each  source 

Amendment — each  source  

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers: 

Approval,  Renewal,  Amendment 

Inspections „ _ „. 

B.  Evaluation  of  10  CFR  part  71  quality  assurance  programs: 

Application — Approval  

Amendment  „ 

Inspections 

1 1 .  Review  of  standardized  spent  fuel  facilities: 

Approval,  Renewal,  Amendment  

Inspections  „ 

12.  Special  projects:* 

Approvals  and  preapplication  licensing  activities 

Inspections 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance: 

Approvals „ 

AmerxJments,  revisions,  and  supplements  

Reapproval  

B.  Inspections  related  to  spent  fuel  storage  cask 

Certificate  of  Compliance  

C.  Inspectkxis  related  to  storage  of  spent  fuel  under 

§72.210  of  this  chapter  

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommissioning,  decontamination, 
reclamation,  or  site  restoration  activities  pursuant  to  10  CFR  parts  30,  40,  70.  and  72  of  this  chapter: 

Approval.  Renewal,  Amendment 

Inspections  

15.  Import  and  Export  licenses: 

Licenses  issued  pursuant  to  10  CFR  part  1 10  of  this  chapter  for  the  import  arnl  export  only  of  special  nudear  material, 
source  matenal,  tntium  and  other  byproduct  matenal,  heavy  water,  or  nudear  grade  graphite; 

A.  Application  (or  export  or  import  of  HEU  and  other  materials,  induding  radioactive  waste,  which  must  be  reviewed  by 
the  Commissioners  and  the  Executive  Branch,  for  example,  those  actions  under  10  CFR  1 10.40(b).  This  category  in- 
cludes application  for  export  or  import  of  radioactive  wastes  in  multiple  forms  from  multiple  generators  or  brokers  in 

*  the  exporting  country  and/or  going  to  multiple  treatment,  storage  or  disposal  fadlities  in  one  or  more  receiving  coun- 
tries: 

Appiication-new  license 

Amendment  

B.  Application  (or  export  or  Import  of  spedal  nuclear  material,  source  material,  tritium  arwJ  other  byproduct  material, 
heavy  water,  or  nudear  grade  graphite,  induding  radioadive  waste,  requiring  Executive  Branch  review  but  not  Com- 
missioner review.  This  category  indudes  application  lor  the  export  or  import  of  radioadive  waste  involving  a  single 
form  of  waste  from  a  single  dass  of  generator  in  the  exporting  country  to  a  single  treatment,  storage  and/or  disposal 
(adilty  in  the  receiving  country: 

Application-new  license „ 

Amendment  

C.  Application  for  export  of  routine  retoads  of  low  enriched  uranium  reader  fuel  and  exports  of  source  material  requir- 
ing only  foreign  government  assurarK^es  under  the  Atomic  Energy  Ad: 

Applicatiorvnew  license 

Amendment  


Fee2.  3 


UMI 


350 


3.400 
1.200 


1,700 
600 


720 
240 


360 
120 


Full  Cost 
Full  Cost 

340 

250 

Full  Cost 

Full  Cost 
Full  Cost 

Full  Cost 
Full  Cost 

Full  Cost 
Full  Cost 
Full  Cost 

Full  Cost 

FuU  Cost 


Full  Cost 
Full  Cost 


/.800 
7,800 


4,800 
4.800 


3,000 
3,000 


I  Schedule  of  Materials  Fees — Continued 

[See  footnotes  at  end  of  table] 
Category  of  materials  licenses  and  type  of  fees '  Fee  2,  3 

D.  Application  for  export  or  import  of  other  materials,  including  radioadive  waste,  not  requiring  Commissioner  review, 
Executive  Branch  review,  or  foreign  government  assurances  under  the  Atomic  Energy  Ad.  This  category  indudes 
application  (or  export  or  import  o(  radioadive  waste  where  the  NRC  has  previously  authorized  the  export  or  import  of 
the  same  form  of  waste  to  or  from  the  same  or  similar  parties,  requiring  only  confirmation  frorn  the  receiving  facility 
and  licensing  authonties  that  the  shipments  may  proceed  according  to  previously  agreed  understandings  and  proce- 
dures: 

Application-new  license 1,200 

Amendment  1,200 

E.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  Information,  or 
make  other  revisions  which  do  not  require  analysis,  review,  or  consultations  with  other  agendes  or  foreign  govern- 
ments: 

Amendment  ^^0 

16.  Reciprocity: 

Agreement  State  licensees  who  condud  adivities  in  a  non-Agreement  State  under  the  reciprocity  provisions  of  10  CFR 
150.20: 

Application  (initial  filing  of  Form  241) I-IOO 

Revisions ^2? 

'  Types  of  tees— Separate  charges,  as  shown  in  the  schedule,  will  be  assessed  (or  preapplication  consultations  and  reviews  and  applications 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  amendments  and  certain  renewals  to  existing  licenses  and  approvals, 
safety  evaluations  of  sealed  sources  and  devices,  and  certain  inspedions.  The  (ollowing  guidelines  apply  to  these  charges: 

(a)  Application  tees.  Applications  for  new  materials  licenses  and  approvals;  applications  to  reinstate  expired,  terminated  or  inadive  licenses 
and  approvals  except  those  subjed  to  fees  assessed  at  lull  costs,  and  applications  filed  by  Agreement  State  licensees  to  register  under  the  gen- 
eral license  provisions  of  10  CFR  150.20,  must  be  accompanied  by  the  presaibed  application  (ee  for  each  category,  except  that: 

(1)  Applications  for  licenses  covenng  more  than  one  (ee  category  of  special  nudear  material  or  source  material  must  be  accompanied  by  the 
prescnbed  application  (ee  (or  the  highest  fee  category;  and 

(2)  Applications  (or  licenses  under  Category  IE  must  be  accompanied  by  the  prescnbed  application  (ee  o(  S125,000 

(b)  License/approval/review  fees.  Fees  (or  applications  (or  new  licenses  and  approvals  and  (or  preapplication  consultations  and  reviews  subjed 
to  full  cost  fees  (fee  Categones  lA,  IB,  IE.  2A,  4A,  5B,  10A,  11.  12.  13A.  and  14)  are  due  upon  notificatwn  by  the  Commission  in  accordance 
with  §  170.12(b),  (e),  and  (f).  „.       .    .> 

(c)  Renewal/reapproval  lees.  Applications  subjed  to  full  cost  lees  (fee  Categories  1  A.  IB.  IE.  2A.  4A.  5B,  10A.  11.  13A.  and  14)  are  due  upon 
notification  by  the  Commission  in  accordance  with  §  170.12(d). 

•(d)  Amendment/Bevision  Fees. 

(1)  Applications  for  amendments  to  licenses  ana  approvals  and  revisions  to  reciprodty  initial  applications,  except  those  subied  to  tees  as- 
sessed at  full  costs,  must  be  accompanied  by  the  prescribed  amendment/revision  fee  for  each  license/revision  affeded.  An  application  for  an 
amendment  to  a  license  or  approval  classified  in  more  than  one  (ee  category  must  be  accompanied  by  the  prescnbed  amendment  (ee  for  the 
category  affected  by  the  amendment  unless  the  amendment  is  applicable  to  two  or  more  fee  categories  in  which  case  the  amendment  (ee  for  the 
highest  fee  category  would  apply.  For  those  licenses  and  approvals  subjed  to  full  costs  (fee  Categones  1A,  IB,  IE,  2A,  4A,  58,  10A,  11,  12, 
13A,  and  14),  amendment  (ees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170.12(c). 

(2)  An  application  for  amendment  to  a  materials  license  or  approval  that  would  place  the  license  or  approval  in  a  higher  fee  category  or  add  a 
new  fee  category  must  be  accompanied  by  the  prescribed  application  (ee  (or  the  new  category. 

(3)  An  application  (or  amendment  to  a  license  or  approval  that  would  reduce  the  scope  of  a  licensee's  program  to  a  lower  fee  category  must 
be  accompanied  by  the  prescribed  amendment  fee  (or  the  lower  (ee  category. 

(4)  Applications  to  terminate  licenses  authonzing  small  materials  programs,  v\rtien  no  dismantling  or  decontamination  procedure  is  required,  are 
not  subject  to  (ees.  ^  _        .i,  .         » 

(e)  Inspection  fees  Inspedions  resulting  from  investigations  conduded  by  the  Office  of  Investigations  and  nonroutine  inspedions  that  result 
from  third-party  allegations  are  not  subjed  to  (ees.  The  fees  assessed  at  full  cost  will  be  determined  based  on  the  prolessional  staff  time  re- 
quired to  conduct  the  inspedion  multiplied  by  the  rate  esiaolished  under  §  170.20  plus  any  applicable  contradual  support  services  costs  incurred. 
Inspedion  fees  are  due  upon  notification  by  the  Commission  m  accordance  with  §  170.12(g). 

2  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  pursuant  to  10  CFR  2.202  or  for  amendments  resulting  specifically  from  the  re- 
quirements of  these  types  of  Commission  orders  However,  (ees  will  be  charged  (or  approvals  issued  under  a  spedfic  exemption  provision  of  the 
Commission's  regulations  under  Title  10  of  the  Code  ol  Federal  Regulations  (e.g.,  10  CFR  30.11,  40.14,  70.14,  73.5,  and  any  other  sedions  now 
or  hereafter  in  effed)  regardless  of  whether  the  approval  is  in  the  (onn  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or 
other  form.  In  addition  to  the  fee  shown,  an  applicant  may  be  assessed  an  additional  fee  (or  sealed  source  and  device  evaluations  as  shown  in 
Categories  9A  through  9D.  .j  ^  r-     .i,  1 

3  Full  cost  (ees  will  be  determined  based  on  the  protessional  staff  time  and  appropriate  contradual  support  services  expended.  For  those  appli- 
cations currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  (or  the  review,  the  professional  statf  hours  expended 
for  the  review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  detennined  at  the  professional  rates  in  effed  at  the  time  the  serv- 
ice was  provided  For  applications  currently  on  file  (or  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20 
1984,  and  July  2,  1990,  rules,  but  are  stilt  pending  completion  o(  the  review,  the  cost  incun-ed  after  any  applicable  ceiling  was  reached  through 
January  29  1989  will  not  be  billed  to  the  applicant.  Any  professional  statf-houis  expended  above  those  ceilings  on  or  after  Janu3r>' 30,  ^989, 
will  be  assessed  at  the  applicable  rates  established  by  §  1 70.20,  as  appropriate,  except  for  topical  reports  whose  costs  exceed  550,000  Costs 
which  exceed  S50  000  for  each  topical  report,  amendment,  revision,  or  supplement  to  a  topical  report  completed  or  under  review  from  January 
30  1989  through  August  8,  1991,  will  not  be  billed  to  the  applicant.  Any  professional  hours  expended  on  or  after  August  9,  1991,  will  be  as- 
sessed at  the  applicable  rate  established  in  §  170.20.  The  minimum  total  review  cost  is  twice  the  houriy  rate  shown  in  §  170.20. 

"Licensees  paying  (ees  under  Categories  1A,  IB,  and  IE  are  not  subjed  to  fees  under  Categories  1C  and  ID  for  sealed  sources  authorized 
in  the  same  license  except  in  those  instances  in  which  an  application  deals  only  with  the  sealed  sources  authonzed  by  the  license.  Applicants  for 
new  licenses  that  cover  both  byprodud  material  and  special  nudear  matenal  in  sealed  sources  for  use  in  gauging  devices  will  pay  the  appro- 
priate application  (ee  (or  fee  Category  1C  only 

s  Fees  will  not  be  assessed  (or  requests/report;  suD-^itted  to  the  NRC:  u      .u  .       .,1 

(a)  In  response  to  a  Generic  Letter  or  NRC  Bulletin  that  does  not  result  in  an  amendment  to  the  license,  does  not  result  in  the  review  of  an  al- 
ternate method  or  reanalysis  to  meet  the  requirements  ol  the  Generic  Letter,  or  does  not  involve  an  unreviewed  safety  issue; 

(b)  In  response  to  an  NRC  request  (at  the  Associate  Office  Diredor  level  or  above)  to  resolve  an  identified  safety  or  environmental  issue,  or  to 
assist  NRC  in  developing  a  rule,  regulatory  guide,  policy  statement,  generic  letter,  or  bulletin;  or  ■  ,  .       ■ 

(c)  As  a  means  of  exchanging  information  between  industry  organizations  and  the  NRC  for  the  purpose  of  supporting  genenc  regulatory  im- 
provements or  efforts. 
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REACOR  OPERATING  _  CENSES. 
AND  FUE.  CvClE  LJCENSES  -iNf 
MATERIALS  LiCENSES    iNC.v.:PiNG 
HOLDERS  OF  CERTIFICATES  C- 
COMPLIANCE    REGISTRATION-    AND 
QUALr*  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  _!CENSED  pv  -Hf  MPC 

D.  ine  aumoruy  Luauon  lor  pan  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601.  Pub.  L  99-272. 100 
Stat.  146.  as  amended  by  sec.  5601.  Pub.  L. 
100-203.  101  Stat.  1330.  as  amended  by  Sec. 
3201,  Pub.  L  101-239.  103  Stat.  2106  as 
amended  by  sec.  6101.  Pub.  L.  101-508, 104 
Stat.  1388  (42  U.S.C.  2213);  sec.  301.  Pub.  L. 
92-314.  86  Stat.  222  (42  U.S.C.  220l(w));  sec. 
201.  88  Stat.  1242.  as  amended  (42  U.S.C 
5841);  sec.  2903,  Pub.  L.  102-486.  106  Stat. 
3125.  (42  U.S.C.  2214  note). 

7.  In  §  171.15.  paragraph  (d)  is 
removed  and  reserved  and  paragraphs 
(a),  (b),  (c),  and  (e)  are  revised  to  read 
as  follows: 

§171.15    A  nnual  F«es:  Reactor  operating 
licenses. 

(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor  shall  pay 
the  annual  fee  for  each  unit  for  which 
the  person  holds  an  operating  license  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due,  except  for  those 
test  and  research  reactors  exempted  in 

§  171.11(a)(1)  and  (a)(2). 

(b)  The  FY  1996  uniform  annual  fee 
for  each  operating  power  reactor  which 
must  be  collected  by  September  30, 
1996.  is  $2,747,000.  This  fee  has  been 
determined  by  adjusting  the  FY  1995 
annual  fee  downward  by  approximately 
6  percent.  The  FY  1995  annual  fee  was 
comprised  of  a  base  annual  fee  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  base  FY  1995 
annual  fee  are  as  follows: 

(1)  Power  reactor  safety  and 
safeguards  regulation  except  Ucensing 
and  inspection  activities  recovered 
under  10  CFR  Fart  170  of  this  chapter. 

(2)  Research  activities  directly  related 
to  the  regulation  of  power  reactors. 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g.. 


updating  part  oU  ul  tliis  t^liaptur.  or 
operating  the  Incident  Response  Center. 

(c)  The  activities  comprising  the  FY 
1995  surcharge  are  as  follows: 

(1)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licensees;  e.g.,  reviews  submitted  by 
other  government  agencies  (e.g.,  DOE) 
that  do  not  result  in  a  license  or  are  not 
associated  with  a  license;  international 
cooperative  safety  program  and 
international  safeguards  activities;  low- 
level  waste  disposal  generic  activities; 
uranium  enrichment  generic  activities; 
and 

(2)  Activities  not  currently  assessed 
under  10  CFR  Part  170  licensing  and 
inspection  fees  based  on  existing 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions,  and  costs  that 
would  not  be  collected  from  small 
entities  based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibility  Act. 

•        •        •        *        * 

(d)  [Reserved]. 

(e)  The  FY  1996  annual  fees  for 
licensees  authorized  to  operate  a 
nonpower  (test  and  research)  reactor 
licensed  under  Part  50  of  this  chapter, 
except  for  those  reactors  exempted  from 
fees  under  §  171.11(a).  are  as  follows: 

Research  reactor $52,900 

Test  reactor $52,900 


8.  In  §  171.16,  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(1), 
(c)(4),  (d),  and  (e)  are  revised  to  read  as 
follows: 

§171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance.  Holders  of  Sealed  Source  and 
Device  Registrations,  Holders  of  Quality 
Assurance  Program  Approvals  and 
Government  agerKies  licensed  by  the  NRC. 
*         *  *         «  • 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 


reduced  annual  fees  for  FY  1996  as 
follows: 


Maximum 

annual  fee 

per  licensed 

category 

Small  Businesses  t^t  Engaged 

in  Manufacturing  and  Small 

l^t-For-Profit  Organizations 

(Gross  Annual  Receipts): 

$350,000  to  $6  million  

$1,800 

Less  tfian  $350,000  

400 

Manufacturing  entities  that 

have  an  average  of  500  em- 

ployees or  less; 

35  to  500  employees  

1.800 

Less  ftwin  35  employees 

400 

Small  Governmental  Jurisdic- 

tions (Including  publidy  sup- 

ported educational  institu- 

tions) (Population): 

20.000  to  50.000 

1.800 

Less  than  20.000  

400 

Educational  Institutions  that  are 

not  State  or  Publicly: 

Supported,  and  tiave  500  Em- 

ployees or  Less: 

35  to  500  employees  

1  800 

Lass  than  35  employees 

400 

(1)  A  licensee  qualifles  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

•        •        •        •        • 

(4)  For  FY  1996,  the  maximum  annual 
fee  a  small  entity  is  required  to  pay  is 
$1,800  for  each  category  applicable  to 
the  license(s). 

(d)  The  FY  1996  annual  fees  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 
subject  to  fees  under  this  section  are 
shown  below.  The  FY  1996  annual  fees, 
which  must  be  collected  by  September 
30.  1996.  have  been  determined  by 
adjusting  downward  the  FY  1995 
annual  fees  by  approximately  6  percent. 
The  FY  1995  annual  fee  was  comprised 
of  a  base  annual  fee  and  an  additional 
charge  (surcharge).  The  activities 
comprising  the  FY  1995  surcharge  are 
shown  in  paragraph  (e)  of  this  section. 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC 

[See  footnotes  at  end  of  tat}le] 


Category  of  materials  licenses 


Speaal  nuclear  matenal: 
A.(1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities. 

(a)  Strategic  Special  Nudear  Material: 

Batxx)d<&  Wilcox  „ 

Nuclear  Fuel  Services  „ _ 

(b)  Low  Enriched  Uranium  in  Dispersable  Form  Used  for  Fabrication  of  Power  Reactor  Fuei: 

Combustion  Engineenng  (Hematite)  


SNK*-42 
SNM-124 

SNM-33 


Annual 
lees '23 


$2,404,000 
2.404.000 

1.180,000 


Schedule  of  Materials  Anni 


Fees  ai^d  Fees  for  Government  Agencies  Licensed  by  NRC — Continued 

[See  footnotes  at  end  of  table] 


Category  ot  -^aienals  licenses 


General  Electric  Company , 

Siemens  Nuclear  Power „ _ 

Westinghouse  Electnc  Company  .: 

(2)  All  other  speaal  nuclear  materials  licenses  not  induded  in  Category  1.A.(1)  wtiich  are  licensed  for  fuei 
cyde  adivities. 

(a)  Facilities  with  limited  operations: 

B&W  Fuel  Company  

(b)  All  Others: 

General  Eledric  

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI)  .. 

C.  Licenses  for  possession  and  use  o^  special  nuclear  material  in  sealed  sources  contained  in  devices 
used  in  industrial  measuring  svstens    nciuding  >;  ray  fluorescence  analyzers. 

D.  All  other  spedal  nudear  maienai  licenses,  except  licenses  authorizing  special  nudear  material  in  un- 
sealed form  in  combination  ttiat  wouia  constitute  a  critical  quantity,  as  defined  in  §  150.11  of  this  chapter, 
for  which  the  licensee  shall  pay  trie  sa-^e  lees  as  those  for  Category  1.A.(2). 

E.  Licenses  for  the  operation  of  a  uraniu -i  enncnment  fadlity  ; 

.  Source  material: 

A.(1)  Licenses  for  possession  and  use  o<  sowce  '^laterial  for  refining  uranium  mill  concentrates  to  uranium 
hexafluoride. 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ 
leaching,  heap-leaching,  ore  twjying  stations,  ion  exchange  fadlitles  and  in  processing  of  ores  containing 
source  material  for  extradion  of  metals  other  than  uranium  or  thorium,  including  licenses  authorizing  the 
possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  li- 
censes authorizing  the  possession  anc  -  an-enance  of  a  facility  in  a  standby  mode.. 

Class  I  fadlities* ,.. 

Class  II  fadlities* 

Other  facilities'*  

(3)  Licenses  that  authorize  the  receipt  of  byprodud  material,  as  defined  in  Sedion  11e.(2)  of  the  Atomic 
Energy  Ad.  from  other  persons  for  oossess  or  a"o  disposal,  except  those  licenses  subjed  to  the  fees  in 
Category  2.A.(2)  or  Category  2.A  i  J  - 

(4)  Licenses  that  authorize  the  receipt  o'  Dvorodu  :•  material,  as  defined  in  Sedion  11e(2)  of  the  Atomic 
Energy  Ad,  from  other  persons  tor  possession  and  disposal  incidental  to  the  disposal  of  the  uranium 
waste  tailings  generated  by  the  licensee's  milling  operations,  except  those  licenses  subjed  to  the  fees  in 
Category  2.A.(2). 

B.  Licenses  which  authorize  only  the  possession,  use  and/or  installation  of  source  material  for  shielding  .... 

C.  All  other  source  material  licenses  r. 

Byprodud  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byprodud  material  issued  pursuant  to  parts  30  and 
33  of  this  chapter  for  processing  or  manufaduring  of  items  containing  byprodud  material  for  commercial 
distribution. 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter 
for  processing  or  manufaduring  ot  items  containing  byprodud  material  for  commercial  distribution. 

C.  Licenses  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  processing  or 
manufaduring  and  distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  idts  and/or 
sources  and  devices  containing  byproduct  material.  This  category  also  includes  the  possession  and  use 
of  source  material  for  shielding  authorized  pursuant  to  part  40  of  this  chapter  when  induded  on  the 
same  license. 

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  dis- 
tribution or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not 
involving  processing  of  byprodud  material.  This  category  also  indudes  the  possession  and  use  of 
source  material  for  shielding  authorized  pursuant  to  pari  40  of  this  chapter  when  induded  on  the  same  li- 
cense.. 

E.  Licenses  for  possession  and  use  o!  byproduct  material  in  sealed  sources  for  irradiation  of  materiais  in 
which  the  source  is  not  removed  from  its  shield  (self-shielded  units). 

F.  Licenses  for  possession  and  use  of  less  than  10.000  curies  of  byprodud  material  in  sealed  sources  for 
irradiation  of  materials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  in- 
cludes underwater  irradiators  for  irradiation  of  materials  in  which  the  source  is  not  exposed  for  irradiation 
purposes. 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byprodud  material  in  sealed  sources  for 
irradiation  of  materials  in  which  the  source  Is  exposed  for  irradiation  purposes.  This  category  also  in- 
dudes underwater  irradiators  for  irradiation  of  matenals  in  which  the  source  is  not  exposed  for  irradiation 
purposes. 

H.  Licenses  issued  pursuant  to  subpart  A  ol  par,  32  of  this  chapter  to  distribute  items  contaihing  byprodud 
material  that  require  device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this 
chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribu- 
tion to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter. 


SI^M-1097 
SNM-1227 
Sr^M-1107 


SNM-1168 

SNM-960 

261,100 

1.200 

2.800 

"N/A 
598,100 


57.000 
32,200 
20,600 
41,800 


7.400 


450 
8,100 

15.400 


5.200 
10,400 

4,100 

2.900 
3.500 

18,200 

4.600 


Annual 
fees '23 


1.180.000 
1.180,000 
1.180.000 


469.400 
318,800 


2Mt.| 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

(See  footnotes  at  end  o(  table] 


Category  ot  matenais  licenses 


I.  Licenses  issued  pursuant  to  sut)part  A  of  part  32  of  this  cfiapter  to  distritxrte  items  containing  byproduct 
material  or  quantities  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from 
the  licensing  requirements  of  pari  30  of  this  chapter,  except  for  specific  Icenses  authonzing  redistribution 
of  Items  that  have  been  authorized  for  distribution  to'  persons  exempt  from  the  licensing  requirements  of 
part  30  of  this  chapter. 

J.  Licenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distnbute  items  containing  byproduct 
material  tfiat  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of 
this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  ttiat  have  been  authorized  for  dis- 
tnbution  to  persons  generally  licensed  under  part  31  of  this  chapter. 

K.  Licenses  issued  pursuant  to  sutipart  B  of  part  31  of  this  chapter  to  distnbute  items  containing  byproduct 
material  or  quantities  of  byproduct  matenal  that  do  not  require  sealed  source  and/or  device  review  to 
persons  generally  licensed  under  part  31  of  this  chapter,  except  specific  licenses  authonzing  redistnbu- 
tion  of  Items  that  have  been  authorized  for  distnbution  to  persons  generally  licensed  under  part  31  of  this 
chapter. 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and 
33  of  this  chapter  for  research  and  development  that  do  not  authorize  commercial  distnbution. 

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter 
lor  research  and  development  that  do  not  auttwrize  commercial  distnbution. 

N.  Licenses  that  authorize  services  for  other  licensees,  except: 

(1)  Licenses  that  authorize  only  calitjration  and/dr  leak  testing  services  are  subfect  to  the  fees  speci- 
fied in  fee  Category  3P;  and 

(2)  Licenses  that  authorize  waste  disposal  sen/ices  are  subject  to  the  fees  specified  in  fee  Categories 
4A,  4B,  and  4C. 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  34  of  this  chapter  for  in- 
dustnal  radiography  operations.  This  category  also  includes  the  possession  and  use  of  source  material 
for  shielding  auttiorized  pursuant  to  part  40  of  this  chapter  when  authonzed  on  the  same  license. 

P.  All  other  speafic  byproduct  matenal  licenses,  except  those  in  Categones  4A  through  90  

4.  Waste  disposal  and  processing; 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  matenal,  source  material,  or  special  nu- 
clear material  from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by 
the  licensee;  or  licenses  authorizing  contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nu- 
clear power  reactors;  or  licenses  lor  receipt  of  waste  from  other  persons  for  incineration  or  other  treat- 
ment, packaging  of  resulting  waste  and  residues,  and  transfer  of  packages  to  another  person  authorized 
to  receive  or  dispose  of  waste  material. 

B.  Licenses  speaflcally  authonzing  the  receipt  of  waste  byproduct  matenal,  source  matenal,  or  special  nu- 
clear material  from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee 
wilf  dispose  of  the  matenal  by  transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material. 

C.  Licenses  specifically  authonzing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material, 
or  special  nudear  material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to 
another  person  authonzed  to  receive  or  dispose  of  the  matenal. 

5.  Well  logging; 

A.  Licenses  for  possession  and  use  of  byproduct  matenal,  source  material,  and/or  special  nuclear  material 
for  well  logging,  well  surveys,  and  tracer  studies  other  than  field  fkxxjing  tracer  studies. 

B.  Licenses  for  possession  arxj  use  of  byproduct  material  for  fiekl  fkxxfing  tracer  studies 

6.  Nuclear  laundnes: 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source 
material,  or  special  nuclear  material. 

7.  Human  use  of  byproduct,  source,  or  special  nudear  matenal; 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  mate- 
nal, source  matenal,  or  special  nudear  matenal  in  sealed  sources  contained  in  teletherapy  devices.  This 
category  also  includes  the  possession  and  use  of  source  material  for  shielding  when  authorized  on  the 
same  license. 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  physidans  pursuant  to  parts  30, 
33,  35,  40,  and  70  of  this  chapter  authorizi.Tg  research  and  development,  induding  human  use  of  by- 
product matenal  except  licenses  for  byprodud  matenal,  source  material,  or  speaal  nudear  material  in 
sealed  sources  contained  in  teletherapy  devices.  This  category  also  includes  the  possession  and  use  of 
source  matenal  tor  shielding  when  authorized  on  the  same  license  **. 

C.  Other  licenses  issued  pursuant  to  parts  30,  35.  40,  and  70  of  this  chapter  for  human  use  of  byprodud 
material,  source  matenal,  and/or  special  nuclear  material  except  licenses  for  byprodud  material,  source 
matenal,  or  speoal  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category 
also  Indudes  the  possession  and  use  of  source  material  for  shiekjing  when  authorized  on  the  same  li- 
cense'. 

8.  Civil  defense; 

A.  Licenses  for  possession  and  use  of  byprodud  material,  source  material,  or  special  nudear  matenal  for 
civil  defense  adivities. 

9.  Device,  produd,  or  sealed  source  safety  evaluation; 

A.  Registrations  issued  for  the  safety  evaluation  of  devices  or  produds  containing  byprodud  material, 
source  material,  or  special  nudear  material,  except  reader  fuel  devices,  for  commercial  distributkxi. 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC — Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 
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B.  Registrations  issued  for  the  safety  evaluation  of  devices  or  produds  containing  byprodud  material, 
source  material,  or  special  nudear  material  manufadured  in  accordance  with  the  unique  specifications 
of,  and  for  use  by.  a  single  applicant,  except  reador  fuel  devices. 

C.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byprodud  material,  source 
material,  or  spedal  nuclear  material,  except  reador  fuel,  for  commerdal  distribution. 

D.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byprodud  material,  source 
material,  or  special  nudear  matenal,  manufactured  in  accordance  with  the  unique  spedfications  of,  and 
for  use  by,  a  single  applicant,  except  reactor  fuel. 

Transportation  of  radioadive  material; 

A.  Certificates  of  Compliance  or  other  package  approvals  issued  for  design  of  casks,  packages,  and  ship- 
ping containers. 

Spent  Fuel,  High-Level  Waste,  and 

Other  Casks  

B.  Approvals  issued  of  10  CFR  part  71  quality  assurance  programs. 

Users  and  Fabricators  

Users 

Standardized  spent  fuel  fadlities  

Special  Projects  

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance ., 

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210 

14.  Byprodud,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommisstoning, 
decontamination,  redamation,  or  site  restoration  adivities  pursuant  to  10  CFR  parts  30,  40,  70,  and  72. 

15.  Import  and  Export  licenses  „ 

16.  Reciprocity 

17.  Master  materials  licenses  of  broad  scope  issued  to  Govemment  agendes 

18.  Department  of  Energy; 

A.  Certificates  of  Compliance 

B.  Uranium  Mill  Tailing  Radiation  Control  Ad  (UMTRCA)  adivities  
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'  Annual  fees  will  be  assessed  based  on  whether  a  licensee  held  a  valid  license  with  the  NRC  authorizing  possession  and  use  of  radioadive 
material  during  the  fiscal  year.  However,  the  annual  fee  is  waived  for  those  materials  licenses  and  holders  of  certificates,  registrations,  and  ap- 
provals who  either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  pnor  to  October  1,  1995.  and 
permanently  ceased  licensed  adivities  entirely  Dy  September  30,  1995.  Annual  fees  for  licensees  who  filed  for  termination  of  a  license,  down- 
grade of  a  license,  or  for  a  POL  during  the  fiscal  year  and  for  new  licenses  issued  during  the  fiscal  year  will  be  prorated  in  accordance  with  the 
provisions  of  §  171.17.  If  a  person  holds  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  fee(s)  will  be  assessed  for  each 
license,  certificate,  registration,  or  approval  held  by  that  person.  For  licenses  that  authorize  more  than  one  adivity  on  a  single  license  (e.g.. 
human  use  and  irradiator  adivities),  annual  fees  will  be  assessed  for  each  category  applicable  to  the  license.  Licensees  paying  annual  fees 
under  Category  l.A.  (1).  are  not  subjed  to  the  annual  fees  of  Category  1.C  and  1.D  for  sealed  sources  authorized  in  the  license. 

^Payment  of  the  prescribed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid. 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  parts  30.  40,  70.  71,  or  72  of  this  chapter. 

3For  FYs  1997  and  1998,  fees  for  these  r^atenas  cer  bt-s  will  be  calculated  and  assessed  in  accordance  with  §171.13  and  will  be  published 
in  the  Federal  Register  for  notice  ano  ccmmen's 

*A  Class  I  license  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Class  II  license  indudes  solution  mining  li- 
censes (in-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  induding  research  and  development  licenses.  An  "other 
Ik^ense  indudes  licenses  for  extradion  of  metals  heavy  metals,  and  rare  earths. 

*Two  licenses  have  tieen  issued  by  NRC  for  land  disposal  of  special  nuclear  material.  Once  NRC  issues  a  LLW  disposal  license  for  byprodud 
and  source  material,  the  Commission  will  consider  establishing  an  annual  fee  for  this  type  of  license. 

^Standardized  spent  fuel  facilities,  parts  71  and  72  Certificates  of  Compliance,  and  spedal  reviews,  such  as  topical  reports,  are  not  assessed 
an  annual  fee  because  the  generic  costs  c'  requiit  ng  'h<=se  adivities  are  primarily  attributable  to  the  users  of  the  designs,  certificates,  and  topi- 
cal reports. 

'Licensees  in  this  category  are  not  assess-c  ar  a  >  ual  fee  because  they  are  charged  an  annual  fee  in  other  categories  while  they  are  li- 
censed to  operate. 

*  No  annual  fee  is  charged  because  it  is  not  pradical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license. 

8  Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  issued  to  medical  institutions  who  also  hold  nudear  medidne  licenses 
under  Categories  7B  or  7C. 

'°-This  includes  Certificates  of  Cor^piiance  ssuec  'o  DOE  that  are  not  under  the  Nudear  Waste  Fund. 

"No  annual  fee  has  been  established  because  'here  are  currently  no  licensees  in  this  particular  fee  category. 


(e)  The  activities  comprising  the  FY 
1995  surcharge  are  as  follows: 

(1)  LLW  disposal  generic  activities; 

(2)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  classes  of 
licensees;  e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities;  support  for  the 
Agreement  State  program;  site 
decommissioning  management  plan 
(SDMP)  activities  and 


(3)  Activities  not  currently  assessed 
under  10  CFR  part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 


policy  in  accordance  with  the 
Regulatory  Flexibility  Act. 

***** 

9.  In  §  171.19,  paragraphs  (b)  and  (c) 
are  revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§171.19    Payment 

***** 

(b)  For  FY  1996  through  FY  1998,  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  power 
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reactors  and  certain  materials  licensees 
to  rticover  the  full  amount  of  the  revised 
annual  fee.  If  the  amounts  collected  in 
the  first  three  quarters  exceed  the 
amount  of  the  revised  annual  fee,  the 
overpayment  will  be  refunded.  The  NRC 
will  refund  any  "flat"  materials  renewal 
fees  payments  received  for  renewal 
applications  filed  in  FY  1996.  as 
appropriate.  All  other  licensees,  or 
holders  of  a  certificate,  registration,  or 
approval  of  a  QA  program  will  be  sent 
a  bill  for  the  full  amount  of  the  annual 
fee  upon  publication  of  the  final  rule  or 
on  the  anniversary  date  of  the  license. 
Payment  is  due  on  the  invoice  date  and 
interest  accrues  from  the  date  of  the 
invoice.  However,  interest  will  be 
waived  if  payment  is  received  within  30 
days  from  the  invoice  date. 

(c)  For  FYs  1996  through  1998.  annual 
fees  in  the  amount  of  $100,000  or  more 
and  described  in  the  Federal  Register 
notice  pursuant  to  §  171.13  must  be  paid 
in  quarterly  installments  of  25  percent 
as  billed  by  the  NRC.  The  quarters  begin 
on  October  1.  January  1,  April  1.  and 
July  1  of  each  fiscal  year. 

(d)  For  FYs  1996  through  1998. 
annual  fees  of  less  than  $100,000  must 
be  paid  as  billed  by  the  NRC.  Beginning 
in  FY  1996.  materials  license  annual 
fees  that  are  less  than  $100,000  will  be 
billed  on  the  anniversary  of  the  license. 
The  materials  licensees  that  would  be 
billed  on  the  anniversary  date  of  the 
license  are  those  covered  by  fee 
categories  l.C.  and  I.D.;  2.A.(2)  through 
2.C.;  3.A.  through  3.P.;  4.B.  through 
9.D.;  and  10. B.  For  annual  fee  purposes, 
the  anniversary  date  of  the  license  is 
considered  to  be  the  first  day  of  the 
month  in  which  the  original  license  was 
issued  by  the  NRC.  During  the  transition 
year  of  FY  1996.  licensees  with  license 
anniversary  dates  falling  between 
October  1  and  the  effective  date  of  the 
FY  1996  final  rule  would  receive  an 
annual  fee  bill  payable  on  the  effective 
date  of  the  final  rule,  and  licensees  with 
license  anniversary  dates  that  fall  on  or 
after  the  effective  date  of  the  final  rule 
would  be  billed  on  the  anniversary  of 
their  license.  Starting  with  the  effective 
date  of  the  FY  1996  final  rule,  Hcensees 
that  are  billed  on  the  license 
anniversary  date  would  be  assessed  the 
annual  fee  in  effect  on  the  anniversary 
date  of  the  license. 

Dated  at  Rockville.  MD.  this  19th  day  of 
January.  1996. 


For  the  Nuclear  Regulatory  Commission. 
fames  M.  Taylor, 

Executive  Director  for  Operations. 

AppendLx  A  to  this  Proposed  Rule 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170  (License 
Fees)  and  10  CFR  Part  171  (Annual  Fees) 

I.  Background. 

The  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  establishes  as  a  principle 
of  regulatory  practice  that  agencies  endeavor 
to  fit  regulatory  and  informational 
requirements,  consistent  with  applicable 
statutes,  to  a  scale  commensurate  with  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply.  To  achieve 
this  principle,  the  Act  requires  that  agencies 
consider  the  impact  of  their  actions  on  small 
entities.  If  the  agency  cannot  certify  that  a 
rule  will  not  significantly  impact  a 
substantial  number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required  to 
examine  the  impacts  on  small  entities  and 
the  alternatiiJes  to  minimize  these  impacts. 

To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act  (RFA), 
first  the  NRC  adopted  size  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (50  FR  50241.  December  9, 
1985).  These  size  standards  were  clarified 
November  6.  1991  (56  FR  56672).  On  April 
7.  1994  (59  FR  16513).  the  Small  Business 
Administration  (SBA)  issued  a  final  rule 
changing  its  size  standards.  The  SBA 
adjusted  its  receipts-based  size  standards 
levels  to  mitigate  the  effects  of  inflation  firom 
1984  to  1994.  On  November  30.  1994  (59  FR 
61293).  the  NRC  published  a  proposed  rule 
to  amend  its  size  standards.  After  evaluating 
the  two  comments  received,  a  final  rule  that 
would  revise  the  NRC's  size  standards  as 
proposed  was  developed  and  approved  by 
the  SBA  on  March  24.  1995.  The  NRC 
published  the  final  rule  revising  its  size 
standards  on  April  11,  1995  (60  FR  18344). 
The  revised  standards  became  effective  May 

II.  1995.  The  revised  standards  adjusted  the 
NRC  receipts-based  size  standards  firom  S3. 5 
million  to  S5  million  to  accommodate 
inflation  and  to  conform  to  the  SBA  final 
rule.  The  NRC  also  eliminated  the  separate 
$1  million  size  standard  for  private  practice 
physicians  and  applied  a  receipts-t)ased  size 
standard  of  $5  million  to  this  class  of 
licensees.  This  mirrored  the  revised  SBA 
standard  of  $5  million  for  medical 
practitioners.  The  NRC  also  established  a  size 
standard  of  500  or  fewer  employees  for 
business  concerns  that  are  manufacturing 
entities.  This  standard  is  the  most  commonly 
used  SBA  employee  standard  and  is  the 
standard  applicable  to  the  types  of 
manufacturing  industries  that  hold  an  NRC 
license. 

The  NRC  used  the  revised  standards  in  the 
final  FY  1995  fee  rule  and  proposes  to 
continue  their  use  in  this  FY  1996  profMJsed 
rule.  The  small  entity  fee  categories  in 
§  171.16(c)  of  this  proposed  rule  reflect  the 
changes  in  the  NRC's  size  standards  adopted 
in  FY  1995.  A  new  maximum  small  entity  fee 
for  manufacturing  industries  with  35  to  500 
employees  was  established  at  $1,800  and  a 
lower-Uer  small  entity  fee  of  $400  was 


established  for  those  manufacturing 
industries  with  less  than  35  employees.  The 
lower-tier  receipts-based  threshold  of 
S250,000  was  raised  to  S3  50.000  to  reflect 
approximately  the  same  percentage 
adjustment  as  that  made  by  the  ,SBA  when 
they  adjusted  the  receipts-based  standard 
from  $3.5  million  to  $5  million.  The  NRC 
believes  that  the  proposal  to  continue  these 
actions  would  reduce  the  impmct  of  annual 
fees  on  small  businesses  in  FY  1996.  The 
NRC  size  standards  are  codified  at  10  CFR 
2.810. 

Pub.  L.  101-508.  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
requires  that  the  NRC  recover  approximately 
100  percent  of  its  budget  authority,  less 
appropriations  from  the  Nuclear  Waste  Fund, 
for  Fiscal  Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees.  OBRA-90 
was  amended  in  1993  to  extend  the  100 
percent  recovery  requirement  for  NRC 
through  1998.  For  FY  1991.  the  amount  for 
collection  was  approximately  $445.3  million; 
for  FY  1992.  approximately  $492.5  million; 
for  FY  1993  about  $518.9  million:  for  FY 
1994  about  $513  million;  for  FY  1995  about 
$503.6  million  and  the  amount  to  be 
collected  in  FY  1996  is  approximately  $462.3 
million. 

To  comply  with  OBRA-90.  the 
Commission  amended  its  fee  regulations  in 
10  CFR  parts  170  and  171  in  FY  1991  (56  FR 
31472.  July  10.  1991)  in  FY  1992.  (57  FR 
32691.  July  23.  1992)  in  FY  1993  (58  FR 
38666.  July  20.  1993)  in  FY  1994  (59  FR 
36895.  July  20. 1994)  and  in  FY  1995  (60  FR 
32218,  June  20.  1995)  based  on  a  careful 
evaluation  of  over  1,000  comments.  These 
final  rules  established  the  methodology  used 
by  NRC  in  identifying  and  determining  the 
fees  assessed  and  collected  in  FYs  1991- 
1995. 

The  NRC  indicated  in  the  FY  1995  final 
rule  that  it  would  attempt  to  stabilize  annual 
fees  as  follows.  Beginning  in  FY  1996.  it 
would  adjust  the  annual  fees  only  by  the 
f»ercentage  change  (plus  or  minus)  in  NRC's 
total  budget  authority  unless  there  was  a 
substantial  change  in  the  total  NRC  budget 
authority  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  licensees,  in 
which  case  the  annual  fee  base  would  be 
recalculated  (60  FR  32225.  June  20.  1995). 
The  NRC  also  indicated  that  the  percentage 
change  would  be  adjusted  based  on  changes 
in  the  10  CFR  part  170  fees  and  other  receipts 
as  well  as  an  adjustment  for  the  number  of 
licensees  ptaying  the  fees.  As  a  result,  the 
NRC  is  proposing  that  the  FY  1996  annual 
fees  for  all  licensees  be  established  at  6.4 
percent  below  the  FY  1995  annual  fees.  The 
NRC  believes  that  the  proposed  6.4  percent 
downward  adjustment  to  the  FY  1995  annual 
fees  is  not  a  substantial  enough  change  to 
warrant  establishing  a  new  baseline  for  FY 
1996.  Therefore,  the  NRC  is  proposing  to 
establish  the  FY  1996  annual  fees  for  all 
licensees  at  a  level  of  about  6  percent  below 
the  FY  1995  fees. 

The  NRC  is  also  proposing  to  continue  the 
streamlining  of  the  fee  structure  and  process 
for  materials  licenses  which  began  in  FY 
1995.  Two  changes  are  being  proposed  in  this 
area. 

First,  the  NRC  is  proposing  to  assess 
annual  fees  for  certain  materials  licenses  on 
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the  anniversary  date  of  the  license.  Billing 
certain  materials  licenses  on  the  anniversary 
date  of  the  license  would  allow  NRC  to  make 
improved  efficiencies  in  the  billing  process 
whereby  approximately  500  annual  fee 
invoices  would  be  sent  to  materials  licensees 
each  month.  The  current  practice  of  billing 
over  6,000  materials  licensees  at  the  same 
time  in  the  fiscal  year  would  be  eliminated. 
The  NRC  believes  that  the  efficiencies  gained 
by  billing  certain  materials  annual  fees  on  a 
monthly  basis  as  well  as  materials  licensees 
knowing  exactly  when  they  will  be  billed 
each  year  for  the  annual  fee  outweigh  the 
inconveniences  that  may  be  caused  during 
the  FY  1996  U^nsition  period. 

Second,  the  NRC  is  proposing  to  further 
streamline  the  materials  fee  program  and 
improve  the  predictability  of  fees  by 
eliminating  the  materials  'flat"  renewal  fees 
in  §170.31.  This  proposed  acUon  is 
consistent  with  the  NRC's  recent  Business 
Process  Reengineering  initiative  to  extend  the 
duration  of  certain  materials  licenses.  The 
NRC  published  a  proposed  rule  in  the 
Federal  Register  on  September  8,  1995, 
explaining  this  initiative  (60  FR  46784).  In 
the  proposed  rule,  certain  materials  licenses 
would  be  extended  for  five  years  beyond 
their  expiration  date.  Additionally, 
comments  were  requested  on  the  general 
topic  of  the  appropriate  duration  of  licenses. 
A  final  rule  was  published  in  the  Federal 
Register  on  January  16. 1996  (61  FR  1109). 

U.  Impact  on  Small  Entities 

The  comments  received  on  the  proposed 
FY  1991-1995  fee  rule  revisions  and  the 
small  entity  certifications  received  in 
response  to  the  final  FY  1991-1995  fee  rules 
indicate  that  NRC  licensees  qualifying  as 
small  entities  under  the  NRC's  size  standards 
are  primarily  those  licensed  under  the  NRC's 
materials  program.  Therefore,  this  analysis 
will  focus  on  the  economic  impact  of  the 
annual  fees  on  materials  licensees. 

The  Commission's  fee  regulations  result  in 
substantial  fees  being  charged  to  those 
individuals,  organizations,  and  companies 
that  are  licensed  under  the  NRC  materials 
program.  Of  these  materials  licensees,  about 
18  percent  (approximately  1,300  licensees) 
have  requested  small  entity  certification  in 
the  past.  In  FY  1993,  the  NRC  conducted  a 
survey  of  its  materials  licensees.  The  results 
of  this  survey  indicated  that  about  25  percent 
of  these  licensees  could  qualify  as  small 
entities  under  the  current  NRC  size 
standards. 

The  commenters  on  the  FY  1991-1994 
proposed  fee  rules  indicated  the  following 
results  if  the  proposed  annual  fees  were  not 
modified: 

— Large  firms  would  gain  an  unfoir 
competitive  advantage  over  small  entities. 
One  commenter  noted  that  a  small  well- 
logging  company  (a  "Mom  and  Pop"  type 
of  operation)  would  find  it  difficult  to 
absorb  the  annual  fee,  while  a  large 
corporation  would  find  it  easier.  Another 
commenter  noted  that  the  fee  increase 
could  be  more  easily  absorbed  by  a  high- 
volume  nuclear  medicine  clinic.  A  gauge 
licensee  noted  that,  in  the  very  competitive 
soils  testing  market,  the  annual  fees  would 
put  it  at  an  extreme  disadvantage  with  its 


much  larger  competitors  because  the 
proposed  fees  would  be  the  same  for  a  two- 
person  licensee  as  for  a  large  firm  with 
thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel  their 
licenses.  One  commenter.  with  receipts  of 
less  than  $500,000  per  year,  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and 
license,  thereby  reducing  its  ability  to  do 
its  work  effectively.  Another  commenter 
noted  that  the  rule  would  force  the 
company  and  many  other  small  businesses 
to  get  rid  of  the  materials  license 
altogether.  Commenters  stated  that  the 
propKDsed  rule  would  result  in  about  10 
percent  of  the  well-logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment. 
— Some  companies  would  go  out  of  business. 
One  commenter  noted  that  the  proposal 
would  put  it.  and  several  other  small 
companies,  out  of  business  or,  at  the  very 
least,  make  it  hard  to  survive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of  slashed 
reimbursements,  the  proposed  increase  of 
the  existing  fees  and  the  introduction  of 
additional  fees  would  significantly  affect 
their  budgets.  Another  noted  that,  in  view 
of  the  cuts  by  Medicare  and  other  third 
party  carriers,  the  fees  would  produce  a 
hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Over  the  past  five  years,  approximately 
2,900  license,  approval,  and  registration 
terminations  have  been  requested.  Although 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  terminaUon 
requests  were  due  to  the  economic  impact  of 
the  fees. 

The  NRC  continues  to  receive  written  and 
oral  comments  from  small  materials 
licensees.  These  commenters  previously 
indicated  that  the  $3.5  million  threshold  for 
small  entities  was  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum  annual  fee 
represents  a  relatively  high  percentage  of 
gross  annual  receipts  for  these  "Mora  and 
Pop"  type  businesses.  Therefore,  even  the 
reduced  annual  fee  could  have  a  significant 
impact  on  the  ability  of  these  types  of 
businesses  to  continue  to  operate. 

To  alleviate  the  continuing  significant 
impact  of  the  annual  fees  on  a  substantial 
number  of  small  entities,  the  NRC  considered 
alternatives,  in  accordance  with  the  RFA. 
These  alternatives  were  evaluated  in  the  FY 
1991  rule  (56  FR  31472,  July  10.  1991)  in  the 
FY  1992  rule  (57  FR  32691,  July  23,  1992). 
in  the  FY  1993  rule  (58  FR  38666.  July  20. 
1993);  in  the  FY  1994  rule  (59  FR  36895,  July 
20,  1994)  and  in  the  FY  1995  rule  (60  FR 
32218,  June  20.  1995).  The  alternatives 
considered  by  the  NRC  can  be  summarized 
as  follows. 

— Base  fees  on  some  measure  of  the  amount 
of  radioactivity  possessed  by  the  licensee 
(e.g..  number  of  sources). 


— Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g.,  volume 
of  patients). 

— Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  the  FY  1991- 
1995  evaluations  of  these  alternatives.  Based 
on  that  reexamination,  the  NRC  continues  to 
believe  that  establishment  of  a  maximum  fee 
for  small  entities  is  the  most  appropriate 
option  to  reduce  the  impact  on  small  entities. 

The  NRC  established,  and  is  continuing  for 
FY  1996.  a  maximum  annual  fee  for  small 
entities.  The  RFA  and  its  implementing 
guidance  do  not  provide  specific  guidelines 
on  what  constitutes  a  significant  economic 
impact  on  a  small  entity.  Therefore,  the  NRC 
has  no  benchmark  to  assist  it  in  determining 
the  amount  or  the  percent  of  gross  receipts 
that  should  be  charged  to  a  small  entity.  For 
FY  1996,  the  NRC  will  rely  on  the  analysis 
previously  completed  that  established  a 
maximum  annual  fee  for  a  small  entity  and 
the  amount  of  costs  that  must  he  recovered 
from  other  NRC  licensees  as  a  result  of 
establishing  the  maximum  annual  fees. 

The  NRC  continues  to  believe  that  the  10 
CFR  part  170  license  fees  (application  and 
amendment),  or  any  adjustments  to  these 
licensing  fees  during  the  past  year,  do  not 
have  a  significant  impact  on  small  entities.  In 
issuing  this  proposed  rule  for  FY  1996,  the 
NRC  concludes  that  the  10  CFR  part  170 
materials  license  fees  do  not  have  a 
significant  impact  on  a  substantial  number  of 
small  entities  and  that  the  10  CFR  part  171 
maximum  annual  small  entity  fee  of  $1,800 
be  continued. 

By  maintaining  the  maximum  annual  fee 
for  small  entities  at  $1,800.  the  annual  fee  for 
many  small  entities  is  reduced  while  at  the 
same  time  materials  licensees,  including 
small  entities.  f)ay  for  most  of  the  FY  1996 
costs  attributable  to  them.  The  costs  not 
recovered  from  small  entities  are  allocated  to 
other  materials  licensees  and  to  operating 
power  reactors.  However,  the  amount  that 
must  be  recovered  firom  other  licensees  as  a 
result  of  maintaining  the  maximum  annual 
fee  is  not  expected  to  increase.  Therefore,  the 
NRC  is  continuing,  for  FY  1996.  the 
maximum  annual  fee  (base  annual  fee  plus 
surcharge)  for  certain  small  entities  at  $1,800 
for  each  ftee  category  covered  by  each  license 
issued  to  a  small  entity. 

While  reducing  the  impact  on  many  small 
entities,  the  Commission  agrees  that  the 
maximum  annual  fee  of  $1,800  for  small 
entities,  when  added  to  the  part  170  license 
fees,  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars. 
Therefore,  as  in  FY  1992-1995.  the  NRC  is 
continuing  the  lower-tier  small  entity  annual 
fee  of  $400  for  small  entities  with  relatively 
low  gross  annual  receipts.  The  lower-tier 
small  entity  fee  of  $400  also  applies  to 
manufacturing  concerns,  and  educational 
institutions  not  State  or  publicly  supported, 
with  less  than  35  employees.  This  lower-tier 
small  entity  fee  was  first  established  in  the 
final  rule  published  in  the  Federal  Register 
on  April  U.  1992  (57  FR  13625)  and  now 
includes  manufacturing  companies  with  a 
relatively  small  number  of  employees. 
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The  NRC  has  determined  the  10  CFR  part 
171  annual  fees  significantly  impacts  a 
substantial  number  of  small  entities.  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  collect 
100  percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of  reducing 
the  impact  of  the  fee  on  small  entities.  On  the 
basis  of  its  regulatory  flexibility  analyses,  the 
NRC  concludes  that  a  maximum  annual  fee 
of  $1,800  for  small  entities  and  a  lower-tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  not-for-profit  organizations 
with  gross  annual  receipts  of  less  than 
$350,000.  small  governmental  jurisdictions 
with  a  population  of  less  than  20,000,  small 
manufacturing  entities  that  have  less  than  35 
employees  and  educational  institutions  that 
are  not  State  or  publicly  supported  and  have 
less  than  35  employees  reduces  the  impact 
on  small  entities.  At  the  same  time,  these 
reduced  annual  fees  are  consistent  with  the 
objectives  of  OBRA-90.  Thus,  the  revised 
fees  for  small  entities  maintain  a  balance 
between  the  objectives  of  OBRA-90  and  the 
RFA.  Therefore,  the  analysis  and  conclusions 
established  in  the  FY  1991-1995  rules 
remain  valid  for  this  proposed  rule  for  FY 
1996. 
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12  CFH  Part  226 

[Regulation  Z;  Docket  No.  R-0913] 

Truth  in  Lending 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Board  is  soliciting 
comment  on  whether  the  Truth  in 
Lending  Act  cost  disclosure  and  other 
rules  for  open-end  home-secured  lines 
of  credit  provide  adequate  consumer 
protections.  The  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  directs  the 
Board  to  submit  a  report  to  the  Congress 
regarding  this  matter.  Under  present 
law,  creditors  offering  open-end  home- 
equity  lending  programs  have  to  provide 
detailed  disclosures  at  the  time  a 
consumer  applies  for  a  line  of  credit. 
The  law  also  imposes  specific 
substantive  limitations  on  how  these 
programs  may  be  structured;  however 
they  are  not  subject  to  the  type  of 
disclosure  and  restrictions  imposed  by 
the  Home  Ownership  and  Equity  Act  of 
1994  for  closed-end  credit. 
DATES:  Comments  must  be  received  on 
or  before  April  1,  1996. 
ADDRESSES:  Comments  should  refer  to 
Docls.et  -No.  R-0913,  and  may  be  mailed 


to  William  W.  Wiles.  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  the  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obrea  Foindexter,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD),  please  contact  Dorothea 
Thompson  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Home  Ownership  and  Equity 
Protection  Act  (HOEPA)  amendments  to 
the  Truth  in  Lending  Act,  contained  in 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(RCDRIA)  require  special  disclosures 
and  impose  substantive  limitations  on 
certain  closed-end  home-equity  loans 
with  rates  or  fees  above  a  certain 
percentage  or  amount.  The  requirements 
and  prohibitions  contained  in  the 
HOEPA,  which  became  effective  in 
October  1995,  do  not  apply  to  open-end 
home-secured  lines  of  credit.  The 
legislative  history  notes  that 
congressional  hearings  on  home-equity 
lending  practices  revealed  little 
evidence  of  abusive  practices  in  the 
open-end  home-equity  credit  market. 
The  legislative  history  also  states  that,  if 
the  market  changes  or  if  the  Board  finds 
that  open-end  credit  plans  are  being 
used  to  circumvent  the  HOEPA,  the 
Board  has  the  authority  to  address 
abuses  under  section  152(d)  of  the 
HOEPA. 

In  addition,  the  RCDRIA  directs  the 
Board  to  conduct  a  study  and  submit  a 
report  to  the  Congress,  including 
recommendations  for  legislation,  on 
whether  existing  rules  for  open-end 
home-equity  lending  programs  provide 
consumers  obtaining  home-equity  lines 
of  credit  with  adequate  protections. 

n.  Current  Rules  for  Home-Equity  Lines 
of  Credit 

The  Home  Equity  Loan  Consumer 
Protection  Act  amendments  to  the  Truth 
in  Lending  Act,  enacted  in  November 


1988,  require  creditors  to  give 
consumers  extensive  disclosures  and  an 
educational  brochure  for  home-equity 
plans  at  the  time  an  application  is 
provided.  For  example,  creditors  must 
provide  information  about  pa3mnent 
terms,  fees  imposed  under  the  plans, 
and,  for  variable-rate  plans,  information 
about  the  index  used  to  determine  the 
rate  and  a  lifleen-year  history  of  changes 
in  the  index  values.  In  addition,  the  law 
imposes  certain  substantive  limitations 
on  home-equity  plans,  such  as  limiting 
the  right  of  creditors  to  terminate  a  plan 
and  accelerate  an  outstanding  balance  or 
to  change  the  terms  of  a  plan  after  it  has 
been  opened. 

The  Board's  Regulation  Z  (12  CFR 
part  226)  implements  the  Truth  in 
Lending  Act.  Regulation  Z  requirements 
for  home-equity  lines  of  credit  closely 
mirror  the  statutory  requirements.  As 
the  statute  sets  forth  specific 
requirements  that  are  restrictive  in 
many  cases,  the  rules  implementing  the 
statute  are  similarly  restrictive. 

Specific  rules  on  home-equity  lines  of 
credit  are  contained  in  Regulation  Z, 
§§  226.5b,  226.6(e),  226.9(c)(3),  and 
226.16(d)  and  its  accompanying 
commentary.  Requirements  for  home- 
equity  Unes  of  credit  apply  to  all  open- 
end  credit  plans  secured  by  a 
consumer's  dwelling.  The  rules  require 
creditors  offering  home-equity  plans 
(and  third-parties  in  some  instances)  to 
give  specific  disclosures  about  costs  and 
terms  and  limits  how  creditors  may 
structure  programs. 

Format  and  Timing  of  Disclosures    ■ 

In  most  cases,  at  the  time  a  consumer 
is  provided  with  an  application  for  a 
home-secured  line  of  credit,  disclosures 
must  be  given.  These  disclosures  must 
be  in  writing,  grouped  together,  and 
segregated  fixim  all  unrelated 
information.  Each  consumer  must  also 
be  given  an  educational  pamphlet 
prepared  by  the  Board  entitled  "When 
Your  Home  is  On  the  Line:  What  You 
Should  Know  About  Home  Equity  Lines 
of  Credit,"  or  a  similar  substitute. 
Program-specific  initial  disclosures 
must  be  given  in  writing  before  the  first 
transaction  is  made  under  the  plan. 

Content  of  Disclosures 

Creditors  offering  home-equity  plans 
must  provide  information  to  consumers 
that  is  required  under  section  226.5b  of 
the  regulation.  This  includes,  but  is  not 
limited  to,  the  following: 

(1)  The  payment  terms,  including  the 
length  of  the  draw  and  any  repayment 
period,  an  explanation  of  how  the 
minimum  periodic  payment  will  be 
determined  and  the  timing  of  payments, 
and  an  example  based  on  a  $10,000 


outstanding  balance  and  a  recent  annual 
percentage  rate  (APR): ' 

(2)  The  APR; 

(3)  Fees  imposed  by  the  creditor  and 
third  parties; 

(4)  A  statement  that  negative 
amortization  may  occur  and  that  as  a 
result  a  consumer's  equity  in  a  home 
may  decrease;  and 

(5)  Several  statements,  including  a 
statement  that  loss  of  the  home  could 
occur  in  the  event  of  default. 

Subsequent  Disclosures 

Subject  to  certain  limitations  on 
changes  in  terms,  creditors  are  generally 
required  to  send  the  consumer  a  fifteen- 
day  advance  notice  if  a  term  on  the  plan 
is  changed.  In  addition,  a  notice  must 
also  be  sent  if  additional  extensions  of 
credit  are  prohibited  or  if  the  credit 
limit  is  reduced;  this  notice  must  be 
sent  no  later  than  three  business  days 
after  the  action  is  taken.  12  CFR  226.9(c) 

Limitations  on  Home-equity  Plans 

Regulation  Z  prescribes  substantive 
limitations  on  the  changes  that  a 
creditor  can  make  in  the  annual 
percentage  rate,  termination  of  a  plan, 
and  any  other  change  in  the  credit  terms 
that  were  initially  disclosed.  For 
example,  a  creditor  cannot  terminate  a 
plan  and  demand  repayment  of  the 
entire  outstanding  balance  unless  the 
consumer  has  engaged  in  fraud  or 
misrepresentation,  failed  to  meet  the 
repayment  terms,  or  adversely  affected 
the  creditor's  security  by  action  or 
inaction.  A  creditor  generally  cannot 
change  a  term  unless  the  change  was 
provided  for  in  the  initial  agreement, 
the  consumer  agrees  to  the  change  in 
writing,  or  the  change  is  insignificant  or 
"unequivocally  beneficial"  to  the 
consumer  throughout  the  remainder  of 
the  plan;  and  cannot  apply  a  new  index 
and  margin  unless  the  original  index 
becomes  unavailable.  12  CFR  226.5b(n 

Advertising  p 

Creditors  generally  trigger  additional 
disclosures,  in  advertisements,  if  they 
advertise  account-opening  disclosures 

rfilfltinp  tn  prmrmo  nViarooc  anr^  ntKor 

significant  charges  or  repayment  terms 
for  a  plan.  If  a  home-equity  plan 
advertisement  contains  a  trigger  tenn, 
creditors  must  also  state  the  following: 

(1)  The  periodic  rate  u.sed  to  compute 
the  finance  charge  (expressed  as  an 
APR);   . 


'  The  example  must  show  the  minimum  periodic 
payment  and  the  time  it  would  fake  to  repay  the 
$10,000  balance  if  the  consumer  made  only  those 
payments  and  obtained  no  additional  credit 
extensions. 


(2)  Loan  fees  that  are  a  percentage  of 
the  credit  limit,  along  with  an  estimate 
of  other  plan  fees;  and 

(3)  The  maximum  APR  that  could  be 
imposed  in  a  variable-rate  plan. 

If  a  minimum  payment  for  the  home- 
equity  plan  is  stated,  the  advertisement 
must  also  state  if  a  balloon  payment  will 
result.  For  a  variable-rate  plan,  if  the 
advertisement  states  a  rate  other  than 
one  based  on  the  contract's  index  and 
margin,  the  advertisement  must  also 
state  how  long  the  introductory  rate  will 
be  in  effect.  The  introductory  rate  and 
the  fully-indexed  rate  must  be  disclosed 
with  equal  prominence.  In  addition, 
creditors  cannot  advertise  home-equity 
plans  as  "free  money"  (or  using  a 
similar  term)  and  carmot  discuss  the  tax 
consequences  of  interest  deductions  in 
a  misleading  way.  12  CFR  226.16(d) 

III.  Request  for  Comments 

The  Board  requests  comment  on 
whether  the  existing  home-equity 
lending  rules  provide  adequate 
protections  for  consumers  and  whether 
any  statutory  or  regulatory  changes  are 
warranted  to  ensure  adequate  disclosure 
and  other  consumer  protections  in 
connection  with  open-end  home-equity 
lines  of  credit. 

The  Board  will  submit  its  report  to  the 
Congress  in  early  fall  1996,  based  on  the 
comments  of  interested  parties  and  its 
own  analysis. 

By  order  of  the  Board  of  Governors  of  the 
FixifTii  Reserve  System,  January  24, 1996. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Our  46-1651  Filed  1-29-96;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  981 

[Docket  No.  951213299-6299-01] 

RIN  0648~AI42 

Ocean  Thermal  Energy  Conversion 
I  ir«an<;inn  Prnnram 

AGENCY:  Offii  e  ui  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
proposing  to  remove  Part  981  from  Title 
15  of  the  Code  of  Federal  Regulations 


(Part  981).  Part  981  implements  the 
Ocean  Thermal  Energy  Conversion 
(OTEC)  Licensing  Program,  which  was 
established  under  the  Ocean  Thermal 
Energy  Conversion  Act  of  1980,  as 
amended,  (OTEC  Act),  42  U.S.C.  9101  et 
seq.  No  applications  under  Part  981  for 
licenses  of  commercial  OTEC  facilities 
or  plantships  have  yet  been  received  by 
NOAA,  and  there  has  been  a  low  level 
of  NOAA  activity  under  the  OTEC  Act. 
During  this  15  year  period  of  time,  the 
availability  and  relatively  low  price  of 
fossil  fuels,  coupled  with  the  risks  to 
potential  investors,  has  limited  the 
interest  in  the  commercial  development 
of  OTEC  projects.  Removal  of  Part  981 
at  this  time  will  allow  NOAA  to 
evaluate  the  appropriateness  of  these,  or 
any  other,  regulations  at  such  time  as 
interest  in  the  commercial  development 
of  OTEC  projects  occurs. 
DATES:  Comments  on  the  proposed  rule 
are  invited  and  will  be  considered  if 
submitted  in  writing  to  the  address 
below  on  or  before  February  29,  1996. 
ADDRESSES:  Comments  should  be 
submitted  to  Karl  Jugel,  Chief,  Ocean 
Minerals  and  Energy  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway,  11th  Floor,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawless,  Deputy  Director,  Office 
of  Ocean  and  Coastal  Resource 
Management,  at  (301)  713-3155. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  Review 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
proposing  to  remove  Part  981  of  15  CFR, 
pursuant  to  the  Regulatory  Reform 
Initiative  of  President  Clinton  and  the 
Ocean  Thermal  Energy  Conversion  Act 
of  1980,  as  amended. 

In  March  1995,  President  Clinton 
issued  a  directive  to  federal  agencies 
regarding  their  responsibilities  under 
his  Regulatory  Reform  Initiative.  This 
initiative  is  part  of  the  National 
Performance  Review  and  calls  for 
immediate,  comprehensive  regulatory 
reform.  The  President  directed  all 
agencies  to  undertake,  as  part  of  this 
initiative,  an  exhaustive  review  of  all 
their  regulations — with  an  emphasis  on 
eliminating  or  modifying  those  that  are 
obsolete  or  otherwise  in  need  of  reform. 

The  Ocean  Thermal  Energy 
Conversion  Act  of  1980,  as  amended, 
(OTEC  Act),  42  U.S.C.  §§  9101  et  seq., 
also  requires  that  NOAA  periodically 
review  the  regulations  that  apply  to  the 
licensing  of  OTEC  facilities  and 
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plantships.  The  fundamental  purpose  of 
the  review  is  to  determine  if  the 
regulations  themselves  impose  an 
adverse  impact  on  the  development  and 
commercialization  of  OTEC  technology. 

Comments  are  solicited  firom  all 
interested  persons  on  the  proposed 
removal  of  Part  981.  Comments  are  in 
particular  invited  on  whether  the  OTEC 
regulations,  or  their  removal  at  this 
time,  impose  an  adverse  impact  on  the 
development  and  comitiercialization  of 
OTEC  technology. 

II.  Ocean  Thermal  Energy  Conversion 
Licensing  Program 

The  principle  behind  Ocean  Thermal 
Energy  Conversion  (OTEC)  has  been 
validated  through  experimental  projects 
in  the  United  States  and  elsewhere. 
However,  many  design  and  economic 
uncertainties  remain  with  regard  to  a 
commercial  scale  plant. 

The  OTEC  Act  established  a  licensing 
and  permitting  system  for  the 
development  of  OTEC  as  a  commercial 
energy  technology.  Without  a  legal 
framework,  including  the  site  security 
and  predictability  it  provides,  financing 
and  insuring  commercial  OTEC 
operations  may  have  been  impossible. 
The  OTEC  Act  applies  to  facilities 
located  in  U.S.  territorial  waters  or 
connected  to  the  United  States  by 
pipeline  or  cable.  The  law  also  applies 
to  all  OTEC  plantships  owned  or 
operated  by  U.S.  citizens  and  all  OTEC 
facilities  or  plantships  documented 
under  U.S.  law.  The  OTEC  Act  requires 
that  a  person  obtain  a  license  h-om 
NOAA  in  order  to  own,  construct,  or 
operate  such  a  facility  or  plantship.  The 
CTTEC  Act  and  the  implementing 
regulations  provide  the  framework  for 
the  development  of  a  commercial  OTEC 
industry. 

Section  102(a)  of  the  OTEC  Act 
required  NOAA  to  complete  issuance  of 
final  iq^plementing  regulations  by 
August  3.  1981.  Section  102(a)  also 
established  certain  criteria  that  the 
regulations  must  satisfy.  NOAA  is 
authorized,  consistent  with  the 
purposes  and  provisions  of  the  OTEC 
Act,  to  amend  or  rescind  the  OTEC 
regulations.  In  particular,  section  117  of 
the  OTEC  Act  requires  NOAA  to  review 
the  regulations  on  a  periodic  basis 
NOAA  is  authorized  and  directed  to 
revise  the  regulations  as  necessary  and 
appropriate  to  ensure  that  the 
regulations  do  not  impede  the 
development,  evolution,  and 
commercialization  of  OTEC  technology. 

After  receiving  comments  from  an 
advance  notice  of  proposed  rulemaking 
(45  FR  77038.  November  21.  1980), 
NOAA  proposed  to  issue  minimal  OTEC 
regulations  upon  considering  three 


other  approaches:  (1)  detailed  regulation 
of  OTEC  activities,  (2)  moderate 
regulation  of  OTEC  activities,  and  (3)  no 
regulations.  Under  the  "minimum 
regulation"  approach  proposed  by 
NOAA  on  March  30,  1981  (46  FR 
19418-19447),  the  OTEC  licensing 
regulations  would  include  only  the 
general  guidelines  and  performance 
standards  specified  in  the  OTEC  Act. 
Detailed  guidelines  and  specifications 
would  not  be  provided  in  advance  in 
the  regulations.  They  would  be 
introduced  if  deemed  necessary  on  a 
site-specific,  case-by-case  basis  to 
prevent  significant  adverse  effects  on 
the  environment  or  to  prevent  other 
results  contrary  to  law.  The  information 
submitted  to  NOAA  with  an  application 
would  include  details  of  the  proposed 
site,  descriptions  of  the  operating 
features  of  the  plan,  and  assessments  of 
the  potential  impacts  of  construction 
and  operation.  Thus,  application  for  a 
license  could  be  made  before  detailed 
design  of  the  OTEC  project  was 
completed.  NOAA  would  examine  the 
applicant's  assessments  of  the  nature 
and  potential  magnitude  of  the  impacis 
from  construction  and  operation  of  the 
proposed  project,  and  analyze  in  detail 
only  those  impacts  that  appeared  to 
pose  significant  problems. 

Under  this  approach,  the  incremental 
administrative  costs  to  NOAA  to  process 
each  application  would  be  relatively 
modest.  Maximum  flexibility  would  be 
afforded  OTEC  project  sponsors. 

Most  persons  who  commented  on  the 
proposed  OTEC  licensing  regulations 
favored  the  "minimum  regulation" 
approach  as  the  approach  which  would 
best  permit  the  innovation  and 
flexibility  necessary  in  the  early  years  of 
implementation  of  a  new  technology. 
See  Final  Regulatory  Impact  Analysis 
and  Final  Regulatory  Flexibility 
Analysis  for  Regulations  to  Implement 
Public  Law  96-320,  The  Ocean  Thermal 
Energy  Conversion  Act  of  1 980,  July 
1981.  U.S.  Dept.  of  Commerce.  NOAA, 
Office  of  Ocean  Minerals  and  Energy. 
NOAA's  detailed  analysis  of  potential 
regulatory  impacts  of  various  licensing 
regimes,  prepared  as  part  of  the 
regulation  development  process, 
confirmed  that  the  minimum  regulation 
approach  was  the  most  cost-effective 
one  that  would  satisfy  the  goals  of  the 
OTEC  Act.  Accordingly,  it  was  adopted 
as  the  basis  for  the  final  licensing 
regulations  issued  by  NOAA.  NOAA 
published  final  regulations 
implementing  the  OTEC  Act  in  the 
Federal  Register  on  July  31,  1981  (46  FR 
3938a-39420).  The  licensing  process 
developed  by  NOAA  and  specified  in 
the  final  regulations  was  intended  to 
provide  the  orderly,  timely,  and 


efficient  review  of  OTEC  proposals 
envisioned  by  the  drafters  of  the  OTEC 
Act. 

In  1983  and  1984.  NOAA  undertook 
two  reviews  of  the  OTEC  license 
procedures.  Beginning  with  a  notice  in 
the  Federal  Register  on  May  11,  1983 
(48  FR  21154-21156),  NOAA  reviewed 
the  OTEC  regulations  to  determine  if  the 
regulations  themselves  imposed  an 
adverse  impact  on  the  development  and 
commercialization  of  OTEC  technology. 
A  second  review  of  the  regulations  was 
conducted  by  NOAA  at  the  request  of 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act.  Also  in  1984,  Congress 
passed  amendments  to  the  OTEC  Act. 
On  November  21,  1985,  NOAA 
published  a  proposed  rule  (50  FR 
48097-48099)  incorporating  the  1984 
amendments  to  the  OTEC  Act.  This 
proposed  rule  reflected  NOAA's 
conclusion,  as  a  result  of  its  regulatory 
review,  that  no  additional  regulatory 
modifications  were  necessary.  A  final 
rule  was  published  in  the  Federal 
Register  on  June  10.  1986  (51  FR  20958- 
20960). 

Also  in  1985.  NOAA  published  a 
Guide  to  Permits  and  Regulations 
Applicable  to  Ocean  Thermal  Energy 
Conversion  Projects — Hawaii  Edition. 
This  permit  guide  was  prepared  in  order 
to  provide  OTEC  project  sponsors  with 
an  overview  of  potential  licenses, 
permits  and  authorizations  required  by 
federal,  state  and  local  agencies.  It  was 
intended  as  a  reference  guide  for 
federal,  state  and  local  agencies 
processing  OTEC  permit  applications. 

No  applications  for  licenses  of 
commercial  OTEC  facilities  or 
plantships  have  yet  been  received  by 
NOAA,  and  there  has  been  a  low  level 
of  NOAA  activity  under  the  OTEC  Act. 
Since  FY  86.  no  appropriations  have 
been  requested  by  the  present  or  past 
Administrations,  or  provided  by  the 
Congress,  for  NOAA  OTEC  activities. 
NOAA's  last  significant  OTEC  related 
activities  were  limited  to  the  completion 
of  two  research  studies  in  FY  87.  both 
of  which  had  been  funded  and  initiated 
with  previous  appropriations.  One  was 
the  impact  of  OTEC  generated 
underwater  sound  on  selected  marine 
animals,  and  the  second  study  was  on 
the  socioeconomic  effects  of  an  OTEC 
plant  at  Kahe  Point,  Oahu,  Hawaii. 
Since  that  time,  NOAA  activities  have 
been  limited  to  responding  to  occasional 
requests  for  OTEC  related  technical  and 
regulatory  information.  The  overall 
availability  and  relatively  low  price  of 
fossil  fuels,  coupled  with  the  risks  to 
potential  investors,  has  limited  the 
interest  in  the  commercial  development 
of  OTEC  projects. 


UMI 


Given  that  a  commercial  OTEC 
industry  has  yet  to  develop.  Part  981 
remains  unused  for  the  most  part. 
Removal  of  Part  981  at  this  time  is 
consistent  with  the  purposes  and 
provisions  of  the  O'TEC  Act  in  that  it 
will  allow  NOAA  to  evaluate  the 
suitability  of  these  regulations  at  such 
time  as  interest  in  the  commercial 
development  of  OTEC  projects  occurs 
At  such  time,  NOAA  will  issue  a 
proposed  rule  appropriate  to  the  then 
ciurent  regulatory  needs.  Potential 
licensees  will  therefore  be  assured  that 
any  future  OTEC  regulations  will  be  up 
to  date,  and  will  continue  to  provide 
innovation  and  flexibility  necessary  for 
an  emerging  OTEC  industry. 

NOAA  is  mindful  of  its  responsibility 
for  licensing  of  commercial  OTEC 
facilities  and  plantships  under  the 
OTEC  Act,  however,  and  will  take 
appropriate  steps  to  review  and  process 
an  application  should  one  be  made.  For 
particular  inquiries  into  the  Ucensing  of 
OTEC  projects  in  the  interim  period. 
NOAA  will  provide  copies  of  the 
provisions  of  these  OTEC  regulations  in 
response  to  such  inquiries.  Thus,  NOAA 
will  provide  actual  and  timely  notice  of 
appUcable  procedures  and  requirements 
to  particular  individuals.  See  5  U.S.C. 
§  552(a).  Accordingly.  NOAA  is 
proposing  to  remove  Part  981,  the  OTEC 
regulations,  from  Title  15  of  the  CFR. 

III.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12612:  Federalism 
Assessment 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
federalism  implications  sufficient  to 
warrant  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

Executive  Order  12866:  Regulatory 
Impact 

This  proposed  rule  has  been 
detemjined  to  be  not  significant  for 
piuposes  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

No  licenses  have  been  issued  for 
OTEC  projects  under  15  CFR  Part  981. 
When  commercial  interest  in  OTDC 
projects  occurs.  NOAA  will  issue  a 
proposed  rule  appropriate  to  the 
regulatory  needs  at  that  time.  For 
particular  inquiries  into  the  Ucensing  of 
OTEC  projects  in  the  interim  period. 
NOAA  will  provide  actual  and  timely 
notice  of  applicable  procedures  and 
requirements  to  particular  individuals. 
See  5  U.S.C.  §  552(a).  For  these  reasons, 
the  proposed  removal  of  Part  981  is  not 
expected  to  have  a  significant  economic 


impact  on  a  substantial  number «f  small 
entities,  and  the  Assistant  General 
Counsel  for  legislation  and  Regulation 
of  the  Department  of  Commerce  has  so 
certified  to  the  Chief  Counsel  for 
.advocacy  of  the  Small  Business 
.administration.  As  such,  an  initial 
Regulatory  FlexibiUty  Analysis  was  not 
prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  an 
information  collection  requirement 
subject  to  review  and  approval  by  0MB 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3500  et  seq. 

National  Environmental  Policy  Act 

NOAA  has  concluded  that  this 
regulatory  action  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  No  applications  for 
licenses  of  commercial  OTEC  facilities 
or  plantships  have  yet  been  received  by 
NOAA,  and  Part  981  remains  unused  for 
the  most  part.  When  commercial 
interest  in  OTEC  projects  occurs,  NOAA 
will  issue  a  proposed  rule  appropriate  to 
the  regulatory  needs  at  that  time.  For 
particular  inquiries  into  the  Ucensing  of 
OTEC  projects  in  the  interim  period, 
NOAA  will  provide  actual  and  timely 
notice  of  applicable  procedures  to 
particular  individuals.  See  5  U.S.C. 
552(a).  Therefore,  an  environmental 
impact  statement  is  not  required. 

Authority:  Ocean  Thermal  Energy 
Conversion  Act  of  1980,  as  amended.  42 
use.  9101  etseq. 

List  of  Subjects  in  IS  CFR  Part  981 

Administrative  practice  and 
procedure.  Ocean  thermal  energy 
conversion  licensing.  Environmental 
protection,  Marine  resources,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  24.  1996. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above.  Chapter  IX  of  Title  15  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  981— OCEAN  THERMAL 
ENERGY  CONVERSION  LiCENSiNG 
PROGRAM— [REMOVED] 

1.  Under  the  authority  of  the  Ocean 
Thermal  Energy  Conversion  Act  of  1980, 
Part  981  is  removed. 

|FR  Doc.  96-1723  Filed  1-29-96;  8:45  am] 
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Pi'escriptJon  Dnjg  Product  L3be''ng; 
Public  Patient  Eaucation  worKsnop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  a  public  workshop. 

SUMMARY:  Jhe  Food  and  Drug 
Administration  (FDA)  is  reannouncing  a 
pubUc  patient  education  workshop  to 
discuss  methods  and  criteria  for 
developing  and  evaluating  prescription 
drug  information  for  patients. 
Previously,  in  the  Federal  Register  of 
December  8, 1995  (60  FR  63049).  the 
agency  announced  this  workshop  which 
was  scheduled  for  January  9  and  10. 
1996.  Due  to  inclement  weather,  the 
agency  was  forced  to  postpone  the 
workshop.  The  agency  has  rescheduled 
the  workshop  for  February  14  and  15. 
1996.  The  purpose  of  this  workshop  is 
to  obtain  views  and  opinions 
concerning  the  criteria  for  useful  patient 
information,  and  it  is  part  of  FDA's 
ongoing  initiative  to  improve  the 
distribution  of  adequate  and  useful 
prescription  drug  information  to 
patients.  FDA  encourages  health 
professionals,  consumer  groups,  and 
other  interested  parties  to  participatb  in 
the  workshop.  FDA  also  invites  the 
designers  of  primary  information 
systems,  which  produce  either  written 
information  or  computer  programs  that 
generate  prescription  drug  patient 
information,  to  display  their  systems  for 
educational  purposes. 
DATES:  The  public  patient  education 
workshop  will  be  held  on  February  14 
and  15,  1996,  from  8:30  a.m.  to  5  p.m. 
Submit  registration  notices  for 
participants  by  February  9,  1996. 
Submit  registration  notices  for  designers 
of  information  systems  by  February  7, 
1996.  Submit  written  comments  by 
March  6,  1996. 

ADDRESSES:  The  public  patient 
education  workshop  will  be  held  at  the 
DoubleTree  Hotel.  1750  Rcckville  Pike, 
Rockvillt,  MD.  Preregistration  for 
workshop  participants  is  encouraged, 
although  not  required,  in  order  to 
facilitate  logistical  planning  of  the 
breakout  discussion  groups.  There  is  no 
registration  fee  for  this  workshop. 
Registration  forms  can  be  obtained  by 
calUng  301^43-5470  or  writing  to  the 
Office  of  Health  Affairs,  ATTN:  Patient 
Education  Workshop,  Food  and  Drug 
Administration  (HFY-40),  5600  Fishers 
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Lane,  Rockville,  MD  20857.  Submit 
written  views  or  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  The  designers  of 
information  systems  should  call  the 
contact  person  (address  below)  for 
registration  information.  A  more 
detailed  agenda  and  written 
presentations  will  be  placed  in  the 
docket,  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document,  at  the 
Dockets  Management  Branch,  and  will 
be  available  for  review  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  A 
transcript  of  the  general  sessions  of  the 
workshop  will  be  available  for  review  or 
purchase  (10  cents  per  page)  at  the 
Dockets  Management  Branch 
approximately  5  business  days  after  the 
meeting.  The  breakout  sessions  will  not 
be  transcribed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McGinnis,  Office  of  Health 
Affairs  {HFY-40).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5470. 
SUPPLEMENTARY  INFORMATION:  On 
January  9  and  10,  1996,  FDA  had 
intended  to  hold  a  public  patient 
education  workshop  to  discuss  methods 
and  criteria  for  developing  and 
evaluating  prescription  drug 
information  for  patients.  The  agency 
was  forced  to  postpone  the  workshop 
due  to  the  closing  of  the  Federal 
Government  because  of  inclement 
weather  in  the  metropolitan 
Washington,  DC  area.  With  this  notice 
the  agency  is  announcing  the 
rescheduling  of  the  workshop  for 
February  14  and  15,  1996.  The  purpose 
and  agenda  for  the  meeting  are  identical 
to  the  previously  scheduled  workshop, 
with  a  few  minor  changes  in  the  agenda 
due  to  the  scheduling  problems  of  the 
original  invited  presenters. 

In  the  Federal  Register  of  August  24, 
1995  (60  FR  44182),  FDA  published  a 
proposed  rule  that,  if  finalized,  is 
intended  to  increase  the  dissemination 
of  useful  written  prescription  drug 
information  to  patients  who  receive 
drugs  on  an  outpatient  basis.  In  that 
proposal,  the  agency  stated  its  belief 
that  the  quality  of  medical  care  could  be 
enhanced  and  substantial  costs  from 
drug  misadventures  could  be  reduced 
by  better  informing  patients  about  the 
use,  side  effects,  and  interactions  of 
such  drugs.  At  that  time,  the  agency 
discussed  a  mandatory  Federal  program 
that  would  require  such  information  to 
be  distributed  with  most  new 
prescriptions.  However,  the  agency  also 
stated  that  such  a  program  would  not  be 


necessary  it  private  sector  efforts  now 
underway  accomplished  the  stated  goal. 
Thus.  FDA  proposed,  except  where 
there  is  a  serious  and  significant  public 
health  concern,  to  defer  its  program  for 
several  years. 

To  judge  the  success  of  those  private 
efforts,  the  agency  proposed  goals 
(performance  standards)  that  would 
define  acceptable  levels  of  information 
distribution  and  quality.  To  meet  the 
performance  standard  for  distribution  of 
information,  the  agency  proposed  that 
by  the  year  2000  at  least  75  percent  of 
people  receiving  new  prescriptions 
receive  useful  information.  This  goal 
was  adapted  from  the  Public  Health 
Service's  "Healthy  People  2000"  report. 
In  addition,  the  agency  proposed  that  by 
the  year  2006,  at  least  95  percent  of  the 
people  who  receive  new  prescriptions 
receive  useful  information. 

FDA  proposed  to  periodically 
evaluate  and  report  on  the  achievement 
of  the  goals.  If  the  goals  are  not  met  in 
the  sp)ecified  timeframes,  FDA  proposed 
to  either:  (1)  Implement  a  mandatory 
comprehensive  medication  guide 
program,  or  (2)  seek  public  comment  on 
whether  a  comprehensive  program 
should  be  implemented,  or  whether, 
and  what,  other  steps  should  be  taken 
to  meet  the  patient  information  goals. 

To  develop  a  performance  standard 
for  the  quality  of  information 
distributed.  FDA  suggested  seven 
specific  components  in  its  August  24 
proposal  for  determining  whether 
patient  information  is  useful:  Scientific 
accuracy,  consistency  with  a  standard 
format,  nonpromotional  tone  and 
content,  specificity,  comprehensiveness, 
understandable  language,  and  legibility. 
The  agency  defined  these  components 
of  usefulness,  as  well  as  criteria  that 
could  be  used  to  judge  these 
components,  and  invited  comments  on 
their  appropriateness.  Because  such 
criteria  are  of  great  interest  to  affected 
parties,  and  because  there  is  substantial 
expertise  in  the  development  and 
communication  of  patient  information. 
FDA  also  stated  its  intention  to  hold  a 
public  meeting  that  would  allow  the 
many  interested  groups  and  individuals 
to  provide  their  recommendations 
directly  to  agency  officials. 

The  agency  will  hold  a  public  patient 
education  workshop  to  discuss  the 
methods  and  criteria  for  developing  and 
evaluating  the  usefulness  of  written 
information.  The  patient  education 
workshop  will  be  designed  to  obtain 
recommendations  from  the  public  about 
the  criteria  that  should  be  applied  to 
help  ensure  that  written  information 
provided  to  patients  is  "useful." 

The  patient  education  workshop  will 
be  comprised  of  both  formal 


presentations  and  open  breakout 
discussion  periods.  Any  interested 
person  may  attend  and  participate  in  the 
discussions.  The  workshop  will  include 
general  sessions  with  presentations  from 
FDA.  health  professional  groups, 
consumer  groups,  the  pharmaceutical 
industry,  academicians,  and  parties 
with  legal  and  regulatory  expertise.  The 
agency  also  intends  to  hold  breakout 
sessions  the  morning  of  the  second  day 
to  obtain  broad  participation  and  input 
from  workshop  attendees. 

On  Wednesday.  February  14,  1996. 
there  will  be  a  series  of  presentations  by 
consumer  organizations,  health 
professional  organizations,  researchers, 
and  academicians.  There  will  be  time 
set  aside  for  comments  and  questions 
from  workshop  participants.  On 
Thursday,  February  lb,  1996.  workshop 
participants  will  be  divided  into  several 
breakout  groups  for  discussions  and 
development  of  recommendations 
regarding  elements  of  useful 
information.  These  recommendations 
will  then  be  presented  to  the  workshop 
participants  with  time  for  comments 
and  questions. 

FDA  believes  that  it  would  be  helpful 
for  workshop  participants,  including 
FDA  staff,  to  learn  about  the  design  of 
current  patient  information  systems, 
particularly  programs  that  generate 
drug-specific  patient  information.  The 
agency  invites  the  designers  of  primary 
information  systems,  not  the 
customizers  of  systems  for  retail  outlets, 
to  display  their  systems  at  the  workshop 
for  educational  purposes  only.  No  sales 
or  solicitations  may  be  made  by 
exhibitors  at  the  workshop  site.  Due  to 
space  limitations,  FDA  may  be  forced  to 
limit  the  number  of  systems  on  display. 
In  doing  so,  FDA  would  seek  to  permit 
display  of  the  most  representative/ 
comprehensive  systems  available  for 
patient  information.  However,  the 
agency  invites  all  interested  persons  to 
submit  their  views,  comments,  and 
descriptions  of  computer  programs  to 
the  Dockets  Management  Branch 
(address  above). 

The  agency  notes  that  the  comment 
period  for  the  proposed  rule  that 
published  in  the  Federal  Register  of 
August  24.  1995,  closed  on  December 
22,  1995  (60  FR  58025.  November  24, 
1995).  Because  this  workshop  will  occur 
after  the  comment  period  has  closed,  the 
agency  will  accept  additional  comments 
to  the  proposed  rule  on  the  specific 
issues  raised  at  the  workshop.  These 
comments  will  be  considered  as  part  of 
the  agency's  deliberations  regarding 
further  action  on  this  rulemaking.  For 
this  limited  purpose,  written  comments 
may  be  submitted  to  the  Dockets 
Management  Branch  (address  above) 
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until  March  6.  1996.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

A  summary  of  the  workshop  will  be 
included  in  a  subsequent  Federal 
Register  notice  related  to  this 
prescription  drug  labeling  initiative. 

Dated:  January  22. 1996. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  96-1740  Filed  1-29-96;  8:45  ami 
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DEPARTMENT  OF  STATE 
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Aftairs 

22CFR  Pdf!  89 
[Public  Notice  No.  2323] 

Foreign  ProniDitions  on  Longshore 
Wcfk  by  U.S   Nationals 

agency:  Department  of  State. 
ACTION:  Proposed  rule;  Extension  of 
comment  period. 

SUMMARY:  On  November  24,  1995,  the 
Department  of  State  issued  a  proposed 
rulemaking  regarding  longshore  work  by 
foreign  nationals  in  U.S.  ports  and 
waters.  To  assess  the  full  effects  of  the 
proposed  rule,  the  Department  is 
extending  the  deadline  for  comments  by 
7  days,  from  January  26,  1996  to 
February  2,  1996. 

DATES:  Interested  parties  are  invited  to 
submit  comments  in  triplicate  no  later 
than  February  2,  1996. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  Maritime  and  Land 
Transport  (EB/TRA/MA).  Room  5828, 
Department  of  State,  Washington,  DC 
20520-5816. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Miller,  Office  of  Maritime 
and  Land  Transport,  Department  of 
State,  (202)647-6961 
SUPPLEMENTARY  INFORMATION:  On 
November  24.  1995.  the  Department  of 
State  issued  a  proposed  nijemaking  (60 
FR  58026)  updating  the  list  of  longshore 
work  by  particular  activity,  of  countries 
where  performance  of  such  a  particular 
activity  by  crewmembers  aboard  United 
States  vessels  is  prohibited  by  law, 
regulation  or  in  practice  in  the  country. 
The  crews  of  ships  registered  in  or 
owned  by  nationals  of  the  countries  on 
the  list  may  not  perform  the  activities 
enumerated  on  the  list.  On  December 
20,  1995,  the  Department  extended  the 
comment  period  by  thirty  days  in 
response  to  requests  from  a  niunber  of 


parties  (60  FR  65609).  To  assess  the  full 
effects  of  the  proposed  rule,  the 
Department  is  further  extending  the 
deadline  for  comments  by  one  week, 
from  January  26,  1996  to  February  2, 
1996. 

(8  U.S.C.  1288,  Pub.  L.  010-649. 104  Stat. 
4878) 

Dated:  January  25, 1996. 
Daniel  K.  Tarullo, 

Assistant  Secretary  Economic  and  Business 
Affairs  Department  of  State. 
|FR  Doc.  96-1821  Filed  1-Z6-96;  10:43  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adm(nistration 
23  CFR  Parts  630   635  md  771 
[FHWA  Docket  No   96~3j 
RIN  2125-AD58 

Federal-Aid  Project  Agreement  and 
Contract  Procedures 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM);  request  for  comments. 

SUMMARY:  The  FHWA  proposes  to 
amend  its  regulation  on  project 
agreements.  The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
of  1991  modified  the  requirement  that 
preliminary  engineering  and  right-of- 
way  projects  must  be  advanced  to  the 
construction  stage  within  certain  time 
limits.  Changes  to  the  agreement 
provisions  are  being  proposed  to  reflect 
these  adjustments.  Additionally, 
procedures  would  be  added  to  provide 
fiextbility  in  the  format  of  the  agreement 
document  and  to  permit  the 
development  of  a  single  document  to 
serve  as  both  the  project  authorization 
and  project  agreement  document.  Other 
changes  would  be  made  to  shorten  the 
agreement  document  and  to  add  clarity 
to  the  process. 

The  FHWA  also  proposes  to  amend  its 
regulation  on  contract  procedures  by 
incorporating  into  it  provisions 
regarding  overruns  in  contract  time  that 
would  be  removed  from  the  project 
agreement  regulation.  The  FHWA 
believes  this  material  more 
appropriately  belongs  under  contract 
procedures. 

DATES:  Written  comments  are  due  on  or 
before  April  1,  1996.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  All  written,  signed 
comments  should  refer  to  the  docket 


number  that  appears  at  the  top  of  this 
document  and  should  be  submitted  to 
Federal  Highway  Administration,  Office 
of  Chief  Counsel,  Room  4232,  HCC-10, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  All  comments  and 
suggestions  received  will  be  available 
for  examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Wasley,  Office  of  Engineering,  202-366- 
0450,  or  Wilbert  Baccus,  Office  of  the 
Chief  Counsel.  202-366-0780,  FHWA. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a"^m.  to  4:15  p.m.  e.t.,  Monday  through 
Friday  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  23  U.S.C.  110,  a  formal 
agreement  between  the  State  highway 
agency  and  the  FHWA  is  required  for 
Federal-aid  highway  projects.  This 
agreement,  referred  to  as  the  "project 
agreement,"  is  in  essence  a  written 
contract  between  the  State  and  the 
Federal  Government  defining  the  extent 
of  the  work  to  be  undertaken,  the  State 
and  the  Federal  shares  of  a  project's  . 
cost,  and  commitments  concerning 
maintenance  of  the  project. 

The  present  regulation,  23  CFR  630, 
subpart  C,  provides  further 
requirements  concerning  the  project 
agreement.  It  includes  detailed 
instructions  on  preparation  of  the 
project  agreement,  a  standard  form  for 
the  agreement,  and  an  assemblage  of 
agreement  provisions  that  are  part  of  the 
standard  form.  This  is  a  longstanding 
regulation  and  no  significant  changes 
have  been  made  to  it  in  several  years. 

It  is  the  FHWA's  desire  to  update  and 
modify  the  existing  regulation  to 
incorporate  needed  changes  to  reflect 
adjustments  made  by  the  ISTEA,  Pub.  L. 
102-240, 105  Stat.  1914,  to  streamline 
the  project  agreement  form  and 
provisions,  and  to  allow  more  versatility 
in  its  use.  The  proposed  changes  are 
discussed  in  the  following  section-by- 
section  analysis. 

Section-by-Section  Analysis 

Section  630.301     Purpose 

The  statement  of  purpose  would  be 
revised  with  minor  changes  for  clarity. 

Section  630.302    Definitions 

It  is  proposed  to  remove  §630.302. 
The  terms  calendar  day,  contract  time, 
incentives/disincentives  for  early 
completion,  liquidated  damages,  and 
workday  would  be  relocated  to  23  CFR 
635.102.  The  terms  bond  issue  project, 
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Federal -a  id  highway  project,  and 
highway  planning  and  research  project 
have  such  commonly  recognized 
meanings  that  they  would  be  removed 
from  the  regulation. 

Since  it  is  proposed  to  move 
§630.305.  Agreement  provisions 
regarding  overrun  in  contract  time, 
without  modification  to  23  CFR 
635.127,  definitions  relevant  to 
§630.305,  i.e..  certification  acceptance 
project.  Division  Administrator,  and 
State  highway  agency,  would  be 
removed  from  §  630.302. 

Section  630.303    Policy 

Section  630.303  would  be  combined 
with  §  630.304  to  create  a  new 
§630.303.  Preparation  of  agreement.  A 
State  would  continue  to  be  required  to 
prepare  a  project  agreement  for  each 
Federal-aid  highway  and  FHWA 
planning  and  research  project.  However, 
it  is  proposed  to  eliminate  Form  PR-2 
(Federal-Aid  Project  Agreement)  and  the 
instructions  on  its  preparation.  Instead. 
a  State  would  develop  its  own  form  for 
the  project  agreement,  provided  it 
contains  information  identified  as 
necessary  by  the  regulation. 

Additionally,  the  current  practice  of 
allowing  the  project  agreement  and 
project  authorization  (as  required  under 
23  CFR  630,  subpart  A)  to  be  combined 
into  one  document  would  be 
incorporated  into  the  regulation.  This 
section  also  would  allow  the  use  of 
electronic  forms  and  signatures  as 
developed  and  implemented  by  the 
FHWA. 

Although  the  Form  PR-2  would  be 
eliminated  from  the  regulation,  it  is 
anticipated  a  sample  project  agreement 
form  would  be  added  as  nonregulatory 
guidance  in  the  Federal-Aid  Policy 
Guide.  For  illustrative  purposes  only,  a 
copy  of  a  sample  project  agreement  is 
shown  in  Figure  1. 

Section  630.304     Preparation  of 
Agreement 

This  section  would  be  eliminated 
because  of  the  proposal  to  combine 
§630.304  with  §630.303  to  create  a  new 
§630.303  with  the  section  heading. 
Preparation  of  agreement.  As  discussed, 
the  regulation  would  no  longer  provide 
for  use  of  a  specific  form.  Instead,  a 
State  would  be  allowed  the  flexibility  to 
use  whatever  format  is  suitable  to 
provide  the  information  required  for  a 
.  project  agreement  document. 

Section  630.305    Agreement  Provisions 
Regarding  Overruns  in  Contract  Time 

This  section,  which  covers  provisions 
regarding  overruns  in  contract  time, 
would  be  relocated  to  23  CFR  635.127, 
without  modification.  Because  these 
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provisions  deal  with  aspects  of  contract 
administration,  they  would  more 
appropriately  be  included  in  P'HWA's 
regulation  on  contract  procedures.  23 
CFR  635.  subpart  A. 

Section  630.306    Modification  of 
Original  Agreement 

It  is  proposed  to  revise  this  section 
and  redesignate  it  as  new  §630.305  with 
retention  of  the  same  section  heading.  A 
State  would  continue  to  be  required  to 
prepare  a  modification  to  a  project 
agreement  as  changes  occur.  However,  it 
is  proposed  to  eliminate  the  specified 
Form  PR-2A  (Modification  of  Federal- 
Aid  Project  Agreement).  Instead,  a  State 
could  develop  its  own  form  for 
modification  of  project  agreement, 
provided  it  contains  necessary 
information  as  identified  by  the 
regulation. 

Although  the  Form  PR-2A  would  be 
eliminated  from  the  regulation,  it  is 
anticipated  that  a  sample  form  for  a 
modification  of  project  agreement 
would  be  added  as  nonregulatory 
guidance  in  FHWA's  Federal-Aid  Policy 
Guide  (available  for  copying  and 
inspection  as  prescribed  at  49  CFT?  Part 
7,  appendix  D).  For  illustrative  purpKJses 
only,  a  copy  of  a  sample  modification  of 
project  agreement  is  shown  in  Figure  2. 

Section  630.307    Agreement  Provisions 

A  new  section  would  be  added 
identifying  the  provisions  that  must  be 
a  part  of  each  agreement.  Currently,  the 
Form  PR-2  contains  20  boilerplate 
provisions.  These  provisions  take  up 
three  pages  and  add  considerably  to  the 
bulk  of  the  form.  In  addition,  many 
provisions  just  restate  requirements  of 
law  that  apply  to  Federal-aid  projects  in 
general. 

It  is  FHWA's  desire  to  simplify  the 
project  agreement  by  eliminating  all  the 
boilerplate  provisions  from  the 
agreement  itself  The  provisions  that  are 
necessary  would  be  included  in  this 
section  of  the  regulation.  The  simplified 
project  agreement  would  then,  by 
reference  to  this  section,  incorporate  the 
provisions  into  each  agreement.  The 
following  discussion  covers  each  of  the 
existing  20  boilerplate  provisions  and 
describes  what  deletions  or  revisions  are 
being  proposed. 

Provision  1.  Responsibility  for  Work, 
would  be  eliminated  and  replaced  with 
the  general  provision  that  now  appears 
on  the  top  front  of  the  sample  project 
agreement  form.  (This  would  appear  as 
§ 630.307(a)  in  the  proposed  regulation.) 
Under  this  general  provision,  the  State 
agrees  to  comply  with  title  23,  United 
States  Code  (U.S.C).  the  regulations 
implementing  title  23.  and  the  policies 
and  procedures  established  by  the 


FHWA.  In  addition,  language  has  been 
added  reflecting  that  States  must  also 
comply  with  all  other  applicable 
Federal  laws  and  regulations.  This 
general  provision  is  broad  in  scope  and 
there  is  little  need  for  other  provisions, 
such  as.  Provision  1  which  covers  only 
a  limited  feature  of  title  23.  U.S.C. 

Provision  2.  Highway  Planning  and 
Research  Project,  would  be  eliminated. 
Requirements  concerning  planning, 
research  funding,  and  projects  are  set 
forth  in  23  CFR  420.  In  light  of  proposed 
new  Provision  1  and  its  broad  scope, 
there  is  no  need  for  Provision  2. 

Provision  3,  Project  for  Acquisition  of 
Rights-of-Way.  would  be  retained 
(proposed  §  630.307(c)(1))  because  it 
corresponds  to  a  requirement  in  23 
U.S.C.  108(a)  that  the  agreement 
between  the  State  and  the  FHWA  shall 
include  a  provision  that  construction 
shall  begin  within  a  specified  period  of 
time.  However.  Provision  3  would  be 
modified  to  change  the  specified  time 
period  from  10  years  to  20  years.  This 
reflects  an  amendment  to  23  U.S.C. 
108(a)  resulting  from  passage  of  section 
1017(a)  of  the  ISTEA. 

Provision  4.  Preliminary  Engineering 
Projects,  would  be  retained  (proposed 
§  630.307(c)(2))  but  modified.  Prior  to 
passage  of  the  ISTEA.  this  provision 
represented  an  administrative  decision 
by  the  FHWA  to  require  repayment  of 
Federal-aid  highway  funds  authorized 
for  preliminary  engineering  if  right-of- 
way  acquisition  or  actual  construction 
had  not  begun  within  5  years  after 
authorization  of  the  preliminary 
engineering.  The  general  concept  of  this 
provision  is  now  found  in  the  statute; 
section  1016(a)  of  the  ISTEA 
incorporated  this  provision  into  23 
U.S.C.  102(b).  One  significant  difference 
between  the  statutory  provision  and  the 
existing  FHWA  practice  is  that  10  years 
instead  of  5  years  must  pass  before 
payback  is  required.  Provision  4  would 
be  modified  to  reflect  the  10-year 
payback  period. 

Provision  5.  Interstate  System  Project, 
would  be  eliminated.  Requirements  for 
agreements  relating  to  use  of  and  access 
to  rights-of-way  on  the  Interstate  system 
are  contained  in  23  U.S.C.  111.  In  light 
of  proposed  new  Provision  1  and  its 
broad  scope,  there  is  no  need  for 
Provision  5. 

Provision  6,  Project  for  Construction 
in  Advance  of  Apportionment,  would  be 
eliminated.  The  requirement  in 
Provision  6(a)  is  adequately  covered  in 
23  U.S.C.  115.  Provision  6(b)  is 
considered  superfluous. 

Provision  7,  Stage  Construction, 
would  be  eliminated.  This  is  dated 
policy  that  is  no  longer  appropriate  in 
many  cases. 


Provision  8,  Bond  Issue  Projects, 
would  be  eliminated.  Requirements 
concerning  bond  projects  are  found  in 
23  U.S.C.  122  and  the  implementing 
regulation  23  CFR  630,  subpart  G.  In 
light  of  proposed  new  Provision  1  and 
its  broad  scope,  there  would  be  no  need 
for  Provision  8. 

Provision  9,  Special  Highway  and 
Planning  Research  Project,  would  be 
eliminated.  Requirements  on  planning 
and  research  projects  are  set  forth  in  23 
CFR  420.  In  light  of  proposed  new 
Provision  1  and  its  broad  scope,  there 
would  be  no  need  for  Provision  9. 

Provision  10,  Parking  Regulation  and 
Traffic  Control,  would  be  eliminated. 
The  State  is  ultimately  responsible  for 
any  project  undertaken  with  the 
cooperation  of  another  government 
agency  (23  CFR  1.3)  and  for 
maintenance  of  the  project  (23  U.S.C. 
116  and  23  CFR  1.27).  Adequately 
maintaining  a  project  includes  the  issue 
of  parking  regulations  and  traffic 
control.  In  light  of  proposed  new 
Provision  1  and  its  broad  scope,  there 
would  be  no  need  for  Provision  10. 

Provision  11.  Signing  and  Marking, 
would  be  eliminated.  The  FHWA 
believes  that  23  U.S.C.  109(d)  and  the 
implementing  regulations  in  23  CFR  655 
adequately  address  this  issue.  In  light  of 
proposed  new  Provision  1  and  its  broad 
scope,  there  would  be  no  need  for 
Provision  11. 

Provision  12,  Maintenance,  would  be 
eliminated.  Maintenance  requirements 
for  Federal-aid  highway  projects  are 
found  in  23  U.S.C.  116.  In  light  of 
proposed  new  Provision  1  and  its  broad 
scope,  there  would  be  no  need  for 
Provision  12. 

Provision  13,  Liquidated  Damages, 
would  be  eliminated.  Requirements 
concerning  liquidated  damages  are 
contained  in  FHWA  regulations 
(presently  in  23  CFR  630,  subpart  C, 
although  this  proposed  rulemaking 
would  transfer  these  requirements  to  23 
CFR  635.  subpart  A).  In  light  of 
proposed  new  Provision  1  and  its  broad 
scope,  there  would  be  no  need  for 
Provision  13.  ' 

Provision  14.  Implementation  of  Clear 
Air  Act  and  Federal  Water  Pollution 
Control  Act.  would  be  eliminated.  These 
are  requirements  of  Federal  law  and 
they  apply  to  Federal-aid  projects  in 
general.  The  existing  reference  in  the 
project  agreement  to  these  other  Federal 
laws  serves  no  legal  purpose  and  is 
considered  extraneous  information  that 
could  be  removed  from  the  form. 

Provisions  15.  16  and  17,  covering 
Equal  Opportunity,  Nondiscrimination, 
and  Minority  Business  Enterprises, 
would  be  eliminated.  These  same 
requirements  are  expressed  in  23  CFR 


200.  230.  and  633  subpart  A.  The  three 
provisions  have  been  updated  and 
incorporated  into  the  Form  FHWA- 
1273,  "Required  Contract  Provisions, 
Federal-Aid  Construction  Contracts." 
Subpart  A  of  part  633  contains  the 
regulatory  requirements  for  Form 
FHWA-1273.  In  light  of  proposed  new 
Provision  1  and  its  broad  scope,  there 
would  be  no  need  for  Provisions  15,  16 
and  17. 

Provision  18,  Bicycle  Transportation 
and  Pedestrian  Walkways,  would  be 
eliminated.  The  requirements  of  this 
provision  are  found  in  23  U.S.C.  217 
and  23  CFR  652.  In  light  of  proposed 
new  Provision  1  and  its  broad  scope, 
there  would  be  no  need  for  Provision 
18. 

Provision  19,  Modified  or  Terminated 
Highway  Projects,  would  be  eliminated. 
This  provision  merely  highlights 
exceptions  to  the  payback  requirements 
that  are  found  in  other  existing 
regulations.  In  light  of  proposed  new 
Provision  1  and  its  broad  scope,  there 
would  not  be  a  need  for  Provision  19. 

Provision  20,  Environmental  Impact 
Mitigation  Features,  would  be  removed 
from  23  CFR  Part  630  and  moved  to  23 
CFR  Part  771.  The  requirements  of  this 
provision  ensure  that  State  Highway 
agencies  comply  with  Federal 
mitigation  standards  as  directed  by  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  for  implementing 
National  Environmental  Policy  Act 
(NEPA)(40  CFR  1505.3).  The  State 
Highway  agencies  would  then  be 
required  to  comply  with  23  CFR  771 
through  the  broad  scope  of  proposed 
new  Provision  1. 

New  provisions  would  be  added  to 
require  that  certain  certifications  be 
given  to  the  FHWA.  These  certifications 
would  be:  §  630.307(c)(3)  for  drug- free 
workplace  certification  required  by  49 
CFR  29.630,  §630.307  (c)(4)  for 
suspension/debarment  certification 
required  by  49  CFR  29.510,  and 
§  630.307(c)(5)  for  lobbying  certification 
required  by  49  CFR  26.110.  States  must 
provide  these  certifications  for  each 
project.  Placing  language  in  the  project 
agreement  as  part  of  the  general 
provisions  is  considered  an  effective 
solution  to  providing  a  separate 
certification  action  for  every  project. 

The  FHWA  is  considering  whether 
specific  requirements  of  applicable 
Federal  laws  and  regulations  should  be 
expressly  covered  in  the  proposed 
regulation.  Proposed  §  630.307(a) 
provides  that  the  States  generally  agree, 
in  the  project  agreement  process,  to 
comply  with  all  other  applicable 
Federal  laws  and  regulations.  This 
general  provision  would  include  laws 
such  as  title  VI  of  the  1964  Civil  Rights 


Act.  The  FHWA  is  considering  whether 
reference  should  be  made  to  specific 
laws,  such  as  title  VI.  One  possible 
option,  for  example,  would  be  to  have 
the  regulation  require  certification  to  the 
FHWA  by  the  State  that  it  has  met  the 
Standard  DOT  title  VI  Assurance 
requirements,  just  as  the  proposed  rule 
would  require  certification  for  a  drug- 
free  work-place  or  lobbying.  Another 
option  would  be  to  list  on  the  revised 
project  agreement  certain  Federal  laws, 
such  as  title  VI,  with  which  the  State 
agrees  to  comply  by  signing  the 
agreement  itself  Comment  is  solicited 
on  the  need  to  specifically  refer  to  other 
non-title  23  Federal  laws  and 
regulations  with  which  the  States  must 
comply,  such  as  through  a  statement 
incorporating  those  laws  and 
regulations  by  reference  or  listing  them 
directly  on  the  project  agreement  form. 

Appendix  A — Federal-Aid  Project 
Agreement,  Form  PR-2 

The  existing  Form  PR— 2  would  be 
eliminated.  No  specific  form  for  the 
project  agreement  would  be  specified. 
Instead,  a  State  would  have  the 
flexibility  to  develop  its  own  form 
provided  it  includes  the  appropriate 
information.  For  illustrative  purposes 
only,  a  copy  of  a  sample  project 
agreement  is  shown  in  Figure  1. 

Appendix  B — Modification  of  Federal- 
Aid  Project  Agreement,  Form  PR-2A 

The  existing  Form  PR-2A  would  be 
eliminated.  No  specific  form  for  the 
modification  of  project  agreement 
would  be  specified.  Instead,  a  State 
would  have  the  flexibility  to  develop  its 
own  form  provided  it  includes  the 
appropriate  information.  For  illustrative 
purposes  only,  a  copy  of  a  sample 
modification  of  project  agreement  is 
shown  in  Figure  2. 

Appendix  C — Federal-Aid  Project 
Agreement  (National  Cooperative 
Highway  Research  Program),  Form  PR- 
2.1 

This  form  would  be  eliminated.  It  is 
no  longer  needed  because  the  greater 
flexibility  for  the  project  agreement 
process  would  allow  for  planning  and 
research  project  requirements. 

Section  635.102    Definitions 

This  section  would  incorporate  the 
definitions  contained  in  §  630.302(b), 
(d),  (h),  (i).  and  (k).  These  definitions 
apply  to  §  630.305,  Agreement 
provisions  regarding  overrun  in  contract 
time.  Due  to  the  proposal  to  move 
§  630.305  to  §  635.127.  the  definitions 
contained  in  §  630.302(b),  (d),  (h),  (i), 
and  (k)  would  be  moved  and  inserted  in 
alphabetical  order  into  the  definitions 


JM~h 


F«'Hp-'^'  Fp"!<;tp-    '  Vol    Ri    Vr.    in    •  Tnucr^.i,     Tanuafy  30,  1996  /  Proposed  Rules 


1996 


currently  in  this  section.  The  term 
Secondary  Road  Plan  would  be  removed 
as  this  plan  no  longer  exists. 

Section  635.127    Agreement  Provisions 
Regarding  Overruns  in  Contract  Time 

It  is  proposed  to  redesignate  §  630.305 
as  §  635.127.  The  text  of  the  section 
would  remain  unchanged. 

The  following  table  is  provided  to 
assist  the  user  in  locating  regulatory 
paragraph  changes  prop>osed  by  this 
rulemaking: 
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Old  section 


630.301  

630.302  

630.302(b)  

630.302(d)  

630.302(h)  

630.302(i) 

630.302(k)  

530.303  

630.304  

630.306  

630.306  

Appendix  A 

Prov.  1  

Prov.  2 

Prov.  3 

Prov.  4 

Prov.  5  ttvough  19 

Prov.  20 

Appendix  B 

AJapendix  C  


New  section 


630.301. 

Renxjved  (except  (b), 
(d),  (h).  (i),  and  (k). 
535.102. 
635.102. 
635.102. 
635.102. 
635.102. 
630.303. 
630.303. 
635.127. 
630.305. 
Removed. 
Removed. 
Removed. 
530.307(c)(1). 
530.307(c)(2). 
Removed. 
771.109(d). 
Removed. 
Removed. 
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of  Tf»n«por'a'..on 
F«dttraJ  Highway 
AdrmntatraUon 

STATE 

COUNTY 

PROJECT  NO. 

forth  in  23  CFR  630.307 

PROJECT  nRWlNI 

1 

't 

PROJECT  ClASSinCATION  OR  PHASE  Of  AOfiK 

BTECTTVE  DATE  OF  AirrHORIZATION 

FHWA  PLANNING  ASZ   PESLABCH 

PREUMINARY  ih  :.  -.flR  SG 

RIQHTS-OF-WA  V 

CONSTRUCTION 

OTHER  (Specify) 

ESTIMATH)  TOTAL  COST  Of  PROJECT                 CENTTY  FEPERAI  SnAKf 

^                                                                                                      D    ProRit*                                              % 
•   V                                                                                                              n    Lump  Sunn 

AMOUNT  OF  FEDERAL  FUNDS 
$ 

U.S.  DEPARTMENT  OF  TRANSPORTATION 

(Official  na-e  cf  M  snway  AgenOi                                             FEDERAL  HIGHWAY  ADMINISTRATION 
Bv 

(Title) 
Bv                                                                                                         Bv 

(Division  Administrator) 

(Title)                                                                                    Date  executed  by 
Bv                                                                                                      Division  Administrator 

(Title) 
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Figure      2 


TO  ic  coMmxno  iy  fhwa 


MONTHLY  TRANSACTION  NUMBER 


PflOJECT  REPOirr  NUMBER 


M004FICATI0N  NUMBER 


U.S.  0«partm«nt 
of  Tranaponation 

Fadarai  Highway 
Adminialration 


MODIFICATION  OF 

FEDERAL-AID 

PROJECT  AGREEMENT 


stm» 


County 


Proiact  Numbar 


The  Project  Agreement  for  the  above-referenced  project  entered  into  between  the  undersigned 

paroes  and  executed  by  the  Division  Adrmrustrator  on     ,  1 9 

IS  hereby  modified  as  follows: 


Estimated  total  cost  of  project 
Federal  funds 
Other  revisions 

This  modification  is  made  for  the  following  reasons: 


Former  Amount          Revised  Amount 
t t 


All  other  terms  and  conditions  of  the  Project  Agreement  will  remain  in  full  force  and  effect. 
This  modificatjon  is  effective  as  of  the     day  of 19. 


Bv    _ 

(Official  name  of  Highway  AgencyJ 

Bv    . 

(Title) 

Bv    . 

ITirle) 

U.S.  DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  HIGHWAY  ADMINISTRATION 


By 


(Division  Administrator) 


(We) 
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Rulemaking  Analyses  ami  NoIk  cs 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHVVA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Kf't;ul.Uor\ 
Plannini;  an.!  Rc\i.".%l  .uul  DO  [ 
Regulatoiv  i'liiK  lev  ,ini\  l'ro(  (-{iurfv 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  proposed  amendments 
would  update  the  Federal-aid  project 
agreement  regulation  to  conform  to 
recent  laws,  regulations,  or  guidance 
and  to  clarify  existing  policies.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
amendments  would  clarify  or  simplify 
procedures  used  by  State  highway 
agencies  in  accordance  with  existing 
laws,  regulations,  or  guidance. 

Executive  Order  12612  (Fiderjlism 
Assessment) 

This  action  has  h«en  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
prpparation  of  a  federalism  assessment. 

I  nveOrderl2372 

(Intergovemmciit.ii  Rpview) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 


i  )rder  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Papf'i-work  Reduction  Act 

The  information  collection 
requirements  associated  with  this 
rulemaking  in  §  630.303  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  OMB 
2125-0529  and  expire  June  30,  1997. 
The  information  collection  requirements 
associated  with  this  rulemaking  would 
update  and  modify  existing 
requirements  to  reflect  statutory  changes 
to  the  project  agreement  process  enacted 
by  the  ISTEA,  streamline  the  project 
agreement  form  and  provisions,  and 
allow  more  versatility  in  its  use. 

Nation.)!  Frnirfidniontal  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Rej^uiation  lilfntifu  alien  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

I  isf  of  Subirrt«:  in  23  CFR  Parts  630, 

63"),  .iiui  7~  1 

Government  contracts.  Grant 
programs — Transportation,  Highways 
and  roads.  Project  agreement 
procedures. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Title  23, 
Code  of  Federal  Regulations,  by  revising 
Parts  630,  635,  and  771  as  set  forth 
below. 

Issued  on:  January  12, 1996. 
Rodney  E.  Siater, 

Federal  Highway  Administrator. 

PART  630— PRECONSTRUC^!CN 
PROCEDURES 

1.  i  he  authority  citation  for  part  630 
is  revised  to  read  as  follows  and  all 
other  authority  citations  which  appear 
thrnns^hout  part  630  are  removed: 

Authority:  23  U.S.C.  105,  106,  109, 110, 
115,  315,  320,  and  402(a);  23  CFR  1.32;  49 
CFR  1.48(b). 


PART  635— [A M  E  N  C  t D] 

2.  The  authority  citation  for  part  635 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  lOl(note),  109. 112, 
113,  114,  116,  117, 119, 128,  and  315;  31 
U.S.C  6506;  42  U.S.C.  3334.  4601  et  seq.;  23 
CFR  1.32;  49  CFR  1.48(b);  sec.  1041(a),  Pub. 
L.  102-240,  105  Stat.  1914. 

§  630.305    [Redesignated  as  §  635. 1 27] 

3.  Section  630.305  is  redesignated  as 
§635.127. 

4.  Part  630,  subpart  C  is  revised  to 
read  as  follows: 

Subpart  C— Project  Agreements 

Sec. 

630.301  Purpose. 

630.303  Preparation  of  agreement. 

630.305  Modification  of  original  agreement. 

630.307  Agreement  provisions. 

§630.301    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  the  procedures  for  the 
execution  of  the  project  agreement 
required  by  23  U.S.C.  110(a)  for  Federal- 
aid  projects,  except  for  forest  highway 
projects  pursuant  to  23  U.S.C.  204,  and 
for  non-highway  public  mass  transit 
projects  administered  by  the  Federal 
Transit  Administration. 

§  630.303    Preparation  of  agreement 

(a)  The  State  highway  agency  (SHA) 
shall  prepare  a  project  agreement  for 
each  Federal-aid  highway  and  FHWA 
planning  and  research  project  eligible 
for  Federal-aid  funding. 

(b)  The  SHA  may  develop  the  project 
agreement  in  a  format  acceptable  to  both 
the  SHA  and  the  FHWA  provided  the 
following  are  included: 

(1)  A  description  of  the  project 
location  including  State  and  project 
termini; 

(2)  The  Federal-aid  project  number; 

(3)  The  phases  of  work  covered  by  the 
agreement  along  wnth  the  effective  date 
of  authorization  for  each  phase; 

(4)  The  total  project  cost  and  amount 
of  Federal  funds  under  agreement; 

(5)  The  Federal  share  expressed  as 
either  a  pro  rata  percentage  or  a  lump 
sum; 

(6)  A  statement  that  the  State  accepts 
and  will  comply  with  the  agreement 
provisions  set  forth  in  23  CFR  630.307; 
and 

(7)  Signatures  of  officials  from  both 
the  State  and  the  FHWA  and  date 
executed. 

(c)  The  project  agreement  may  be 
combined  with  the  project  authorization 
required  under  23  CFR  630,  Subpart  A. 

(d)  The  SHA  may  use  an  electronic 
version  of  the  agreement  as  provided  by 
the  FHWA. 
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(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2125- 
0529) 

§  630.305     ModificatJon  of  original 
agreement 

(aj  When  changes  are  needed  to  the 
original  project  agreement,  a 
modification  of  agreement  shall  be 
prepared. 

(b)  The  SHA  may  develop  the 
modification  of  project  agreement  in  a 
format  acceptable  to  both  the  SHA  and 
the  FHWA  provided  the  following  are 
included: 

(1)  The  Federal-aid  project  number 
and  State: 

(2)  A  sequential  number  identifying 
the  modification: 

(3)  A  reference  to  the  date  of  the 
original  project  agreement  to  be 
modified: 

(4)  The  original  total  project  cost  and 
the  original  amount  of  Federal  funds 
under  agreement; 

(5)  The  revised  total  project  cost  and 
the  revised  amount  of  Federal  funds 
under  agreement: 

(6)  The  reason  for  the  modifications; 
and, 

(7)  Signatures  of  officials  from  both 
the  State  and  the  FHWA  and  date 
executed. 

(c)  The  SHA  may  use  an  electronic 
version  of  the  modification  of  project 
agreement  as  provided  by  the  FHWA. 

§  630.307     Agreement  provisions. 

(a)  The  State,  through  its  highway 
agency,  accepts  and  agrees  to  comply 
with  the  applicable  terms  and 
-conditions  set  forth  in  Title  23,  United 
States  Code,  Highways,  the  regulations 
issued  pursuant  thereto,  the  policies 
and  procedures  promulgated  by  the 
FHWA  relative  to  the  designated  project 
in  which  the  FHWA  authorized  certain 
work  to  proceed,  and  all  other 
applicable  Federal  laws  and  regulations. 

(b)  Federal  funds  obligated  for  the 
project  must  not  exceed  the  amount 
agreed  to  on  the  project  agreement,  the 
balance  of  the  estimated  total  cost  being 
an  obligation  of  the  State.  Such 
obligation  of  Federal  funds  extends  only 
to  project  costs  incurred  by  the  State 
after  the  FHWA  authorization  to 
proceed  with  the  project  involving  such 
costs. 

(c)  The  State  must  stipulate  that  as  a 
condition  to  payment  of  the  Federal 
fuiKis  obligated,  it  accepts  and  will 
comply  with  the  following  applicable 
provisions: 

(1)  Project  for  acquisition  of  rights-of- 
way.  In  the  event  that  actual 
construction  of  a  road  on  this  right-of- 
way  is  not  undertaken  by  the  close  of 
the  twentieth  fiscal  year  following  the 
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tiscai  year  m  which  the  prujucl  is 
authorized,  the  SHA  will  repay  to  the 
FHWA  the  sum  or  sums  of  Federal 
funds  paid  to  the  highway  agency  under 
the  tenns  of  the  agreement. 

(2)  Preliminary  engineering  project.  In 
the  event  that  right-of-way  acquisition 
for.  or  actual  construction  of,  the  road 
for  which  this  preliminary  engineering 
is  undertaken  is  not  started  by  the  close 
of  the  tenth  fiscal  year  following  the 
fiscal  year  in  which  the  project  is 
authorized,  the  SHA  will  repay  to  the 
FHWA  the  sum  or  sums  of  Federal 
funds  paid  to  the  highway  agency  under 
the  terms  of  the  agreement. 

(3)  Dnig-free  workplace  certification. 
The  SHA  agrees  that  it  will  provide  a 
drug-free  workplace  by: 

(i)  Publishing  a  statement  notifying  its 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  SHA's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition: 

(ii)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  its 
employees  about — 

(A)  The  dangers  of  drug  abuse  in  the 
workplace; 

(B)  The  SHA's  policy  of  maintaining 
a  drug-free  workplace; 

(C)  Any  available  drug  counseling, 
rehabilitation,  and  employment 
assistance  programs;  and 

(D)  The  penalties  that  may  be 
imposed  upon  employees  for  drug  abuse 
violations  occurring  at  the  workplace; 

(iii)  Making  it  a  requirement  that  each 
of  its  employees  engaged  in  the 
performance  of  the  work  covered  by  the 
project  agreement  be  given  a  copy  of  the 
statement  required  by  paiagraph  (c)(3)(i] 
of  this  section: 

(iv)  Notifying  its  employees  in  the 
statement  required  by  paragraph  (c)(3)(i) 
of  this  section  that,  as  a  condition  of 
employment  on  work  covered  by  the 
project  agreement,  the  employee  will— 

(A)  Abide  by  the  terms  of  the 
statement;  and 

(B)  Notify  the  employer  in  writing  of 
his/her  conviction  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace  no  later  than  5  calendar  days 
after  such  conviction; 

(v)  Notifying  the  FHWA  Division 
Administrator  in  writing,  within  10 
calendar  days  after  receiving  notice 
under  paragraph  (c)(3)(iv)(B)  of  this 
section  from  an  employee  or  otherwise 
receiving  actual  notice  of  such 
conviction.  Such  notification  shall 
include  the  employee's  position  title 
and  the  identification  number(s)  of  the 
project(s)  employed  on; 


(vi)  Taking  one  of  the  following 
actions,  within  30  calendar  days  of 
receiving  notice  under  paragraph 
(c)(3)(iv)(B),  with  respect  to  any  of  its 
employees  so  convicted — 

(A)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973,  Public  Law 
93-112.  87  Stat.  355.  as  amended;  or 

(B)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purpose  by  a  Federal, 
State,  or  local  health,  law  enforcement, 
or  other  appropriate  agency: 

(vii)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section. 

(4)  Suspension  and  debarment 
certification.  The  SHA  agrees  that  its 
principals  engaged  in  the  performance 
of  the  work  covered  by  the  project 
agreement: 

(i)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  by  any  Federal  Department  or 
Agency; 

(ii)  Have  not  within  a  3-year  period 
preceding  the  agreement  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(iii)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph 
(c)(4)(ii)  of  this  section;  and 

(iv)  Have  not  within  a  3-year  period 
preceding  the  agreement  had  one  or 
more  public  transactions  (Federal.  State 
or  local)  terminated  for  cause  or  default. 

(5)  Lobbying  certification.  The  SHA 
agrees  that: 

(i)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  SHA,  to  any  pwrson  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  a  Federal 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
contract,  or  modification  of  any  contract 
covered  by  the  project  agreement; 
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(ii)  If  any  funds,  other  than  Federal 
appropriated  funds,  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  Federal 
agency,  a  Member  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  work  covered  by  the 
project  agreement,  the  SHA  shall 
complete  and  submit  to  the  FHWA 
Division  Administrator  Standard  Form- 
LLL,'  Disclosure  Form  to  Report 
Lobbying,  in  accordance  with  its 
instructions; 

(iii)  The  language  of  this  certification 
shall  be  included  in  the  award 
documents  for  all  contracts  and 
subcontracts,  covered  by  the  project 
agreement,  which  exceed  $100,000  and 
all  recipients  of  such  contracts  and 
subcontracts  shall  be  required  to  certify 
and  disclose  accordingly. 

-ART  6.35     CONSTRUCTION  AND 
MAINTENANCE  [AMENDED] 

5.  Subpart  A  of  part  635  is  amended 
by  revising  §  635.102  to  read  as  follows: 

§635.102    Definitions. 

As  used  in  this  subpart: 

Administrator  means  the  Federal 
Highway  Administrator. 

Calendar  day  means  each  day  shown 
on  the  calendar  but,  if  another 
definition  is  set  forth  in  the  State 
contract  specifications,  that  definition 
will  apply. 

Certification  acceptance  means  the 
alternative  procedure  which  may  be 
used  for  administering  certain  highway 
projects  involving  Federal  funds 
pursuant  to  23  U.S.C.  117. 

Contract  time  means  the  number  of 
workdays  or  calendar  days  specified  in 
a  contract  for  completion  of  the  contract 
work.  The  term  includes  authorized 
time  extensions. 

Division  Administrator  means  the 
chief  FHWA  official  assigned  to  conduct 
business  in  a  particular  State.  A  State  is 
as  defined  in  23  U.S.C.  101. 

Force  account  means  a  basis  of 
payment  for  the  direct  performance  of 
highway  construction  work  with 
payment  based  on  the  actual  cost  of 
labor,  equipment,  and  materials 
furnished  and  consideration  for 
overhead  and  profit. 

Formal  approval  means  approval  in 
writing  or  the  electronic  transmission  of 
such  approval. 

Incentive/disincentive  for  early 
completion  as  used  in  this  subpart, 
describes  a  contract  provision  which 
compensates  the  contractor  a  certain 
amount  of  money  for  each  day 


'  The  FHWA  Division  Office  can  provide  tile 
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identified  critical  work  is  completed 
ahead  of  schedule  and  assesses  a 
deduction  for  each  day  the  contractor 
overruns  the  incentive/disincentive 
time.  Its  use  is  primarily  intended  for 
those  critical  projects  where  traffic 
inconvenience  and  delays  are  to  be  held 
to  a  minimum.  The  amounts  are  based 
upon  estimates  of  such  items  as  traffic 
safety,  traffic  maintenance,  and  road 
user  delay  costs. 

Liquidated  damages  means  the  daily 
amount  set  forth  in  the  contract  to  be 
deducted  from  the  contract  price  to 
cover  additional  costs  incurred  by  a 
State  highway  agency  because  of  the 
contractor's  failure  to  complete  the 
contract  work  within  the  number  of 
calendar  days  or  workdays  specified. 
The  term  may  also  mean  the  total  of  all 
daily  amounts  deducted  under  the  terms 
of  a  particular  contract. 

Local  public  agency  means  any  city, 
county,  township,  municipality,  or 
other  political  subdivision  that  may  be 
empowered  to  cooperate  with  the  State 
highway  agency  in  highway  matters. 
Major  change  or  major  extra  work 
means  a  change  which  will  significantly 
affect  the  cost  of  the  project  to  the 
Federal  Government  or  alter  the  termini, 
character  or  scope  of  the  work. 

Materially  unbalanced  bid  means  a 
bid  which  generates  a  reasonable  doubt 
that  award  to  the  bidder  submitting  a 
maOiematically  unbalanced  bid  will 
result  in  the  lowest  ultimate  cost  to  the 
Federal  Government. 

Mathematically  unbalanced  bid 
means  a  bid  containing  lump  sum  or 
unit  bid  items  which  do  not  reflect 
reasonable  actual  costs  plus  a 
reasonable  proportionate  share  of  the 
bidder's  anticipated  profit,  overhead 
costs,  and  other  indirect  costs. 

Public  agency  means  any  organization 
with  administrative  or  functional 
responsibilities  which  are  directly  or 
indirectly  affiliated  with  a  governmental 
body  of  any  nation.  State,  or  local 
jurisdiction. 

Publicly  owned  equipment  means 
equipment  previously  purchased  or 
otherwise  acquired  by  the  public  agency 
involved  primarily  for  use  in  its  owm 
operations. 

Specialty  items  means  work  items 
identified  in  the  contract  which  are  not 
normally  associated  with  highway 
construction  and  require  highly 
specialized  knowledge,  abilities  or 
equipment  not  ordinarily  available  in 
the  type  of  contracting  organizations 
qualified  and  expected  to  bid  on  the 
contract;  in  general  these  items  are  to  be 
limited  to  minor  components  of  the 
overall  contract. 

State  highway  agency  (SHA)  means 
that  department,  commission,  board,  or 


official  of  any  State  charged  by  its  laws 
with  the  responsibility  for  highway 
construction.  The  term  "State"  should 
be  considered  equivalent  to  "State 
highway  agency"  if  the  context  so 
implies. 

M'or/cc/ay  means  a  calendar  day  during 
which  construction  operations  could 
proceed  for  a  major  part  of  a  shift, 
normally  excluding  Saturdays,  Sundays, 
and  State-recognized  legal  holidays. 

PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

6.  The  authority  citation  for  part  771 
is  revised  to  read  as  follows  and  all 
other  authority  citations  which  appear 
throughout  part  771  are  removed: 

Authority:  42  U.S.C.  4321  et  seq.;  23  U.S.C. 
109,  110,  128,  138  and  315;  49  U.S.C.  303(c). 
5301(e).  5323,  and  5324:  40  CFR  part  1500  et 
seq.:  49  CFR  1.48(b)  and  1.51. 

§771.109    [Amended] 

7.  Section  771.109  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

***** 

(d)  When  entering  into  Federal-aid 
project  agreements  pursuant  to  23 
U.S.C.  110,  it  shall  be  the  responsibility 
of  the  State  highway  agency  to  ensure 
that  the  project  is  constructed  in 
accordance  with  and  incorporates  all 
committed  environmental  impact 
mitigation  measures  listed  in  approved 
environmental  documents  unless  the 
State  requests  and  receives  written 
Federal  Highway  Administration 
approval  to  modify  or  delete  such 
mitigation  features. 

[PR  Doc.  96-1 1 56  Filed  1-29-96;  8:45  am) 
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environmental  protection 
a'gency 

40  CFR  Part  52 
[FRL-5321-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Massachusetts; 
Change  in  National  Policy  Regarding 
Applicability  of  Conformity 
Requirements  to  Redesignation 
Requests 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMIMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Massachusetts  to  redesignate  the  Boston 
area  firom  nonattainment  to  attainment 
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for  carbon  monoxide  (CO).  Under  the 
Clean  Air  Act  as  amended  in  1990 
(CAA).  designations  can  be  revised  if 
sufficient  data  is  available  to  warrant 
such  revisions. 

In  addition.  EPA  is  proposing 
approval  of  two  related  State 
Implementation  Plan  (SIP)  submissions 
by  Massachusetts  DEP.  On  November 
15.  1993.  Massachusetts  DEP  submitted 
a  final  1990  base  year  emission 
inventory  for  CO  emissions,  which 
includes  emissions  data  for  all  sources 
of  CO  in  Massachusetts'  CO 
nonattainment  areas,  as  well  as  CO 
emissions  for  the  entire  State.  On 
October  29, 1993.  Massachusetts  DEP 
submitted  an  oxygenated  fuel  program 
for  the  Boston  consolidated 
metropolitan  statistical  area  (CMSA). 

In  the  Final  Rules  Section  of  this 
Federal  Register.  EPA  is  approving  the 
CO  emissions  inventory  and  the 
oxygenated  fuels  program  as  a  direct 
fiiiJal  rule. 

In  addition.  EPA  is  also  approving 
Massachusetts'  redesignation  request  as 
a  direct  final  rule  without  prior 
proposal.  A  detailed  rationale  for  the 
action  is  set  forth  in  the  direct  final  rule, 
including  a  modification  in  national 
policy  regarding  the  need  for  a 
conformity  SIP  submission  prior  to 
redesignation  of  an  area.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  raic.  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  notice. 
Any  parties  interested  in  commenting 
on  this  notice  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  by 
February  29.  1996. 

ADDRESSES:  Written  comments  should 
be  sent  to  Susan  Studlien,  Acting 
Director  of  the  Air,  Pesticides  and 
Toxics  Management  Division,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  redesignation  request  and 
the  State  of  Massachusetts'  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
listed  below. 

Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington.  DC  20460,  and: 
Environmental  Protection  Agency,  One 
Congress  Street,  Boston,  MA  02203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wing  Chau  of  the  EPA  Region  I  Air. 
Pesticides  and  Toxics  Management 


Division  at  (617)  565-3240.  Dated: 
September  29.  1995. 
John  P.  DeVUlan, 
•  Regional  Administrator.  Region  I. 
(FK  Doc.  96-1590  Filed  1-29-96;  8:45  ami 
wuMQCOoe  aaw  eo  p 

40  CFR  Parts  52  and  81 

(SIPTRAX  NO.  PA075-4001b;  PA075-4002b; 
PA024-'4006b;  FRL-6329-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Redesignation  of  the 
Philadelphia  County  Cartx>n  Monoxide 
Area  to  Attainment  and  Approval  of  the 
Area's  Maintenance  Plan  and  the 
Philadelptiia  County  1990  Base  Year 
Cartx>n  Monoxide  Emission  Inventory; 
Commonwealth  of  Pennsylvania 

AQQICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  approving  a  maintenance 
plan,  the  1990  base  year  carbon 
monoxide  (CO)  emissions  inventory  for 
Philadelphia  County  and  a  request  to 
redesignate  the  Philadelphia  County 
cart>on  monoxide  nonattainment  area, 
from  nonattainment  to  attainment  for 
CO.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  29,  1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink,  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 


documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107; 
Pennsylvania  Department  of  the 
Environment.  Bureau  of  Air  Quality, 
P.O.  Box  8468,  400  Market  Street, 
Harrisburg,  Pennsylvania  17105  and 
Philadelphia  Department  of  Public 
Health,  Air  Management  Services,  321 
University  Avenue,  Philadelphia, 
Pennsylvania  19104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  L.  Bunker,  (215)  597-4554. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action,  titled.  Approval  and 
Promulgation  of  Implementation  Plans; 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of  the 
Philadelphia  County  Carbon  Monoxide 
Area  to  Attainment  and  Approval  of  the 
Area's  Maintenance  Plan  and  the 
Philadelphia  County  1990  Base  Year 
Carbon  Monoxide  Emission  Inventory; 
Commonwealth  of  Pennsylvania,  which 
is  located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Rpsi<;tpr 
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List  of  Subiects  in 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  31, 1995. 
Stanley  Laskowski, 

Acting  Regional  Administrator,  Region  III. 
[PR  Doc.  9&-1103  Filed  1-29-96;  8:45  am] 
BNJJNOCOOC  asao-ao-p 

40  CFR  Parts  52  and  81 
(FRL-6325-1) 

Approval  arc  p^  jnu^iqattc-  o* 
Implementation  Piars    Designattor-  of 

Areas  for  a,'  Quality  P'ann<ng 
Purposes    Redesignation  o«  the 
MetrQpc''to'"-  Wasf^ington  CarDon 
Mono«ide  Araa  to  Attainment  and 
.ipprova'  ,)t  the  A't-a  s  Maintenijnce 
Piar  ancj  Emissiof'    -iventory 
Commcn/^eaith  o'  vrgmia   Dist^c'  of 
Columbia  ani:  "--e  State  o*  Maryland 

agency:  Environmental  t^rotection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  on  October  4,  1995 
and  October  12.  1995,  by  the 
Commonwealth  of  Virginia  and  the 
State  of  Maryland  and  the  District  of 
Columbia,  respectively,  for  the  purpose 
of  approving  a  maintenance  plan  and  a 
request  to  redesignate  the  Metropolitan 
Washington  area;  including  the 
Counties  of  Alexandria  and  Arlington, 
Virginia;  Prince  Georges  and 
Montgomery  Counties  in  Maryland,  and 
the  District  of  Columbia  (the 
"Washington  Carbon  Monoxide  (CO) 
nonattainment  area")  from 
nonattainment  to  attainment  for  CO.  In 
the  Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  lo  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  February  29.  1996. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Marcia  L. 
Spink.  Associate  Director,  Air  Programs, 
Mailcode  3AT00,  U.S.  Environmental 
Protection  Agency.  Region  III.  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107; 
District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs,  2100 
Martin  Luther  King  Avenue,  SE., 
Washington,  DC  20020;  Maryland 
Department  of  the  Environment,  2500 
Broening  Highway,  Baltimore, 
Maryland,  21224;  Virginia  Department 
of  Environmental  Quality,  629  East 
Main  Street,  Richmond.  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  A.  Sheckler,  (215)  597-6863. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action,  titled.  Approval  and 
Promulgation  of  Implementation  Plans; 


Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of  the 
Washington  Metropolitan  Carbon 
Monoxide  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan  and  Emission  Inventory; 
Commonwealth  of  Virginia,  States  of 
Maryland  and  the  District  of  Columbia, 
which  is  located  in  the  Rules  and 
Rej^uiations  Section  of  this  Federal 
Register 

.\!ilhoniv:  42  U.S.C.  7401-7671q. 

Dated:  October  23. 1995. 
Stanley  Laskowski, 

Acting  Regional  Administrator,  Region  III. 
[PR  Doc.  96-1591  Filed  1-29-96;  8:45  am] 

BIILING  CODE  S560-60-P 


40  CFR  Part  70 

[NJOOl,  FRL -5403-8] 

Clean  Air  Act  P'ooosed  Interim 
Approval  of  Operatna  O'^'mlt  Program; 
New  Jersey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACT  on:  Proposed  interim  approval. 

SUMMARY:  EPA  proposes  source 
category-limited  interim  approval  of  the 
operating  permit  program  submitted  by 
the  State  of  New  Jersey  for  the  purpose 
of  complying  with  federal  requirements 
which  mandate  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
February  29,  1996. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Steven  C. 
Riva,  Chief,  Permitting/Toxics  Supports 
Section,  Air  Compliance  Branch,  at  the 
EPA  Region  2  office  listed  below.  Copies 
of  New  Jersey's  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  Inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  2,  290 
Broadway,  21st  Floor,  New  York,  NY 
10007-1866. 

^OR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suilin  Chan,  Air  and  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  21st  Floor, 
New  York,  NY  10007-1866,  (212)  637- 
4019. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  by  the 
1990  Clean  Air  Act  Amendments,  EPA 
promulgated  rules  on  July  21,*  1992  (57 
FR  32250),  that  define  the  minimum 
elements  of  an  approvable  state 
operating  permit  program  and  the 
corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permit  programs.  These  rules 
are  codified  at  40  Code  of  Federal 
Regulations  (CFR)  Part  70.  Title  V  and 
Part  70  require  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  states  to  develop  and 
submit  these  programs  to  EPA  by 
November  15,  1993,  and  EPA  to  approve 
or  disapprove  such  program  within  one 
year  after  receiving  the  complete 
submittal.  If  the  State's  subaiission  is 
materially  changed  during  the  one-year 
review  period,  40  CFR  §  70.4(e)(2) 
allows  EPA  to  extend  the  review  period 
for  no  more  than  one  year  following 
receipt  of  the  additional  materials.  EPA 
reviews  state  operating  permit  programs 
pursuant  to  section  502  of  the  Act  and 
40  CFR  Part  70,  which  together  outline 
the  criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  Part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  two  years. 
Additionally,  where  a  state  can 
demonstrate  to  the  satisfaction  of  EPA 
that  reasons  exist  to  justify  granting  a 
source  category-limited  interim 
approval,  EPA  may  so  exercise  its 
authority.  A  program  with  a  source 
category-limited  interim  approval  is  one 
that  substantially  meets  the 
requirements  of  Part  70  and  that  applies 
to  at  least  60%  of  all  affected  sources 
which  account  for  80%  of  the  total 
emissions  within  the  state.  If  EPA  has 
not  fully  approved  a  program  by 
November  15,  1995,  or  by  the  end  of  an 
interim  program,  it  must  establish  and 
implement  a  federal  operating  permit 
program  for  that  state. 

EPA  received  New  Jersey's  title  V 
operating  permit  program  submittal 
initially  on  November  19.  1993. 
However,  EPA  found  that  submittal  to 
be  incomplete.  In  a  February  4,  1994 
letter  to  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP),  EPA 
informed  New  Jersey  of  the 
incompleteness  determination  and 
listed  the  deficiencies  that  must  be 
corrected.  EPA  received  New  Jersey's 
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August  10th.  1995.  revised  program 
submittal  on  August  21,  1995  which 
EPA  determined  to  be  complete  on 
September  5.  1995. 

B.  Federal  Oversight  and  Sanctions 

Following  the  granting  of  final  interim 
approval,  rf  New  Jersey  failed  to  submit 
atomplete  corrected  program  for  full 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval  or  if 
EPA  disapproved  New  Jersey's  corrected 
program  submittal,  EPA  would  start  an 
18-month  clock  for  mandatory  sanctions 
in  either  situation.  If  and  when  the  18 
months  expire  and  New  Jersey  fails  to 
submit  a  complete  corrected  program  to 
address  the  deficiencies  identified  in 
the  interim  approval  or  identified  in  the 
disapproval,  whichever  the  ca.se  may  be, 
EPA  would  be  required  to  apply  one  of 
the  sanctions  in  section  179(b)  of  the 
Act.  In  either  case,  the  sanction  would 
remain  in  effect  until  EPA  determines 
that  New  Jersey  had  corrected  the 
deficiencies  that  triggered  the 
mandatory  sanctions  clock.  If  six 
months  after^pplication  of  the  first 
sanction.  New  Jersey  still  had  not 
submitted  the  requisite  complete 
program,  a  second  sanction  ^ould  be 
applied.  Moreover,  if  the  Administrator 
found  a  lack  of  good  faith  on  the  Part 
of  New  Jersey,  both  sanctions  under 
section  179(b)  would  apply  after  the 
expiration  of  the  18-month  period  until 
the  Administrator  determines  that  New 
Jersey  had  come  into  compliance. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  an  interim  approval  expires 
and  a  state  has  failed  to  submit  a  timely 
and  complete  corrected  program  or  EPA 
has  disapproved  a  corrected  program. 
Moreover,  if  a  state  does  not  have  in 
place  an  approved  full  program  by  the 
expiration  date  of  its  interim  approval 
or  an  approved  program  by  the  time  the 
federal  operating  permit  program,  to  be 
codified  at  40  CFR  Part  71.  is 
promulgated,  EPA  is  mandated  to 
administer  and  enforce  the  federal 
program  for  that  state. 

n.  Proposed  Action  and  Implications 

EPA  has  concluded  that  the  operating 
permit  program  submitted  by  New  ' 
Jersey  substantially  meets  the 
requirements  of  title  V  and  Part  70. 
Based  upon  EPA's  review  of  New 
Jersey's  request  for  source  category- 
limited  interim  approval  and  the 
substantiation  submitted  thereto  and  of 
New  Jersey's  operating  permit  program 
in  its  entirety,  EPA  proposes  to  grant 
source  category-limited  interim 
approval  to  the  New  Jersey  program.  For 
detailed  information  on  the  analysis  of 
the  State's  submission,  please  refer  to 


the  Technical  Support  Document  (TSD) 
contained  in  the  docket  at  the  address 
noted  above. 

A.  Analysis. of  State  Submission 

1.  Support  Materials 

Pursuant  to  section  502(d)  of  the  Act, 
each  state  must  develop  and  submit  to 
the  Administrator  an  operating  permit 
program  under  state  or  local  law  or 
under  an  interstate  compact  meeting  the 
requirements  of  title  V  of  the  Act.  On 
November  19,  1993,  EPA  received  the 
title  V  operating  permit  program 
submitted  by  the  State  of  New  Jersey 
and  supplemental  information 
submitted  on  August  10,  1995,  and 
August  28.  1995.  The  New  Jersey 
Department  of  Environmental  Protection 
(NJDEP)  requested,  under  the  signature 
of  the  New  Jersey  Governor's  designee. 
Commissioner  Robert  C.  Shinn  Jr.  of  the 
NJDEP,  a  source  category-limited 
interim  approval  of  New  Jersey's 
operating  permit  program  with  full 
authority  to  administer  the  program  in 
all  areas  of  the  State  of  New  Jersey. 

The  following  documents  which  were 
submitted  by  the  State  of  New  Jersey  in 
support  of  its  request  for  a  source 
category-limited  interim  approval  have 
been  reviewed  by  EPA  and  have  been 
found  to  substantially  meet  the  Part  70 
requirements. 

1.  Pursuant  to  40  CFR  §  70.4(b)(1).  a 
complete  program  description  is 
presented  under  Chapter  3  of  Volume  I 
providing  detailed  discussions  on  how 
the  state  intends  to  carry  out  its  title  V 
responsibilities. 

2.  Pursuant  to  40  CFR  §  70.4(b)(2).  the 
regulations  that  comprise  the  permitting 
program  is  submitted  under  Appendix  A 
of  Volume  II  and  copies  of  all  applicable 
state  or  local  statutes  and  regulations  are 
included  in  Appendix  C  of  Volume  II. 

3.  Pursuant  to  40  CFR  §  70.4(b)(3),  a 
legal  opinion  from  the  State  Attorney 
General  is  presented  in  Appendix  B  of 
Volume  II.  New  Jersey  has  demonstrated 
that  the  NJDEP  has  adequate  authority 
to  carry  out  all  aspects  of  New  Jersey's 
operating  permit  program. 

4.  Pursuant  to  40  CFR  §  70.4(b)(4), 
copies  of  the  permit  application  forms 
and  relevant  guidance  that  will  assist  in 
the  State's  implementation  of  the 
operating  permit  program  are  presented 
in  Appendices  F  and  G  of  Volume  II.  No 
permit  form  has  been  submitted  by  New 
Jersey  since  each  permit  will  be  issued 
with  conditions  specific  to  the  source's 
operation.  The  contents  of  an  operating 
permit  is  listed  in  N.J.A.C.  7:27-22.16. 

5.  Pursuant  to  40  CFR  §  70.4(b)(5),  a 
complete  description  of  the  State's 
compliance  tracking  and  enforcement 
program  is  presented  in  Chapter  6  of 


Volume  I.  This  document  describes  how 
New  Jersey  will  use  its  data 
management  system  (AIMS)  to  track  and 
report  enforcement  activities.  It  also 
reaffirms  New  Jersey's  commitment  to 
continue  to  follow  air  enforcement 
strategies  stipulated  in  previous 
enforcement  agreements  it  has  entered 
with  the  EPA. 

6.  Pursuant  to  40  CFR  §  70.4(b)(6)  and 
§  70.4(b)(8),  a  description  of  the  state 
permit  procedures  and  a  statement  on 
adequate  personnel  and  funding  is 
presented  in  Chapter  4  of  Volume  I. 
This  chapter  describes  how  the  permit 
application  reviews  will  be  coordinated 
with  the  other  offices  with  NJDEP  and 
what  the  duties  of  the  agency  personnel 
will  be  for  implementing  the  program. 

7.  Pursuant  to  40  CFR  §  70.4(b)(7).  a 
fee  demonstration  and  a  workload 
analysis  are  presented  in  Appendices  D 
and  E  of  Volume  II.  New  Jersey  adopted 
the  presumptive  minimum  fee  of  $25 
per  ton  of  pollutant  per  year  (adjusted 
by  the  Consumer  Price  Index  based  on 
the  1989  value)  and  is  presumed  to  have 
adequate  funding  for  the  development 
and  implementation  of  its  operating 
permit  program. 

8.  Pursuant  to  40  CFR  §  70.4(b)(9), 
New  Jersey  committed  to  provide 
quarterly  reports  on  enforcement 
activities  via  its  data  management 
system  as  discussed  in  Chapter  5  of 
Volume  I. 

9.  Pursuant  to  40  CFR  §  70.4(b)(ll).  a 
transition  plan  is  presented  in  Chapter 

2  of  Volume  I  describing  the  application 
submittal  schedule  and  the  permitting 
timeframe  for  the  initial  permits.  Also 
discussed  in  this  chapter  is  New  Jersey's 
rationale  for  requesting  source  category- 
limited  interim  approval.  New  Jersey 
has  demonstrated  in  this  chapter  that  its 
operating  permit  program  will  meet  the 
60/80  percent  tests  which  require  that 
the  interim  program  applies  to  at  least 
60%  of  the  total  number  of  Part  70- 
affected  sources  in  New  Jersey  and  that 
these  sources  account  for  at  least  80% 
of  the  total  emissions. 

2.  Regulations  and  Program 
Implementation 

The  .State  of  New  Jersey  adopted 
regulations  in  Subchapter  22  of  Chapter 
27  of  the  New  Jersey  Administrative 
Code  (N.J.A.C.  7:27-22)  for  the 
implementation  of  the  requirements  of 
40  CFR  Part  70.  This  rule,  which  was 
initially  adopted  on  October  3,  1994, 
was  re-proposed  with  changes  and 
adopted  in  August  10,  1995.  There  is 
sufficient  evidence  such  as  responses  to 
comments  showing  that  the  rule 
adoptions  were  procedurally  correct  as 
required  by  40  CFR  §  70.4(b)(2).  The 
New  Jersey  operating  permit  rule  which 


contains  the  lists  of  exempt  activities, 
insignificant  operations,  and  two  tables 
of  excluded  emissions  are  included  in 
Appendix  A  of  Volume  II.  The  other 
applicable  state  statutes  and  regulations 
are  included  in  Appendix  C  of  Volume 
II.  Based  on  EPA's  review,  none  of  the 
applicable  state  statutes  or  regulations 
restricts  implementation  of  the  New 
Jersey  operating  permit  program.  New 
Jersey's  rule  meets  the  main 
requirements  of  Part  70  as  described 
below: 

a.  Applicability  (40  CFR  §  70.2  and 
§70.3): 

(1)  New  Jersey's  rule  requires  facilities 
with  the  potential-to-emit  of  any 
pollutants  at  major  source  threshold 
levels  to  obtain  operating  permits. 
Facilities  subject  to  requirements  that 
are  not  listed  in  N.J.A.C.  7:27-22.2(a) 
will  not  be  subject  to  the  New  Jersey 
operating  permit  program  (i.e.,  non- 
major  sources  subject  to  §111  or  §112 
of  the  Act  (NSPS  or  NESHAP)).  New 
Jersey  has  elected  to  defer  these  non- 
major  sources  until  EPA  completes 
rulemaking  with  respect  to  future 
applicability.  This  is  consistent  with  40 
CFR  §  70.3(b)(1).  However,  40  CFR 
§  70.3(b)(2)  states  that  non-major 
sources  subject  to  standards 
promulgated  after  July  21,  1992  are 
required  to  obtain  an  operating  permit 
unless  the  standard  itself  contains 
specific  language  that  would  exempt 
them  from  Part  70  requirements.  EPA 
interprets  this  Part  70  provision  to  mean 
that  if  the  standard  were  promulgated 
without  the  exemption  clause,  a  Part  70 
exemption  for  non-major  sources  is 
assumed  not  to  exist  and  all  sources 
covered  under  that  standard  are 
required  to  obtain  an  operating  permit. 
Although  New  Jersey's  rule  in  N.J.A.C. 
7:27-22.2(b)  alludes  to  an  EPA 
rulemaking  as  the  triggering  factor  for 
title  V  applicability  to  non-major 
sources,  it  does  provide  NJDEP  with  the 
necessary  regulatory  authority  to  permit 
under  Part  70  those  non-major  sources 
that  are  not  exempt  from  post-1992 
standards  based  on  its  reference  to  40 
CFR  §  70.3(b)(2).  Therefore,  EPA  does 
not  find  this  to  be  a  problem  for  granting 
interim  approval.  In  addition,  section 
22.5(i)  of  New  Jersey's  rule  provides  the 
mechanism  under  which  non-major 
sources  would  be  required  to  submit  an 
application.  To  ensure  that  national 
consistency  is  maintained  in  the 
implementation  of  40  CFR  §  70.3(b)(2). 
EPA  will  require  New  Jersey  to  submit 
a  commitment  in  the  corrected  program 
asserting  that  New  Jersey  will  require 
non-major  sources  subject  to  section  111 
and  112  standards  promulgated  after 
July  21.  1992  to  apply  for  an  operating 
permit  as  required  by  the  Administrator. 


Applications  from  these  sources  should 
be  submitted  in  accordance  with  the 
schedule  specified  in  the  standard  and/ 
or  rulemaking.  This  commitment  must 
be  submitted  in  order  to  receive  full 
program  approval. 

(2)  New  Jersey's  rule  excludes 
activities  such  as  office  equipment, 
water  storage  tanks,  and  other 
minimally  emitting  facilities  from  the 
operating  permit  application.  The  entire 
list  of  exempt  activities  is  included  in 
the  definition  section  of  the  New  Jersey 
rule  (N.J.A.C.  7:27-22.1).  Since  these 
facilities  either  do  not  emit  any  air 
pollutants  or  are  not  part  of  a  source's 
production  process,  EPA  finds  it 
appropriate  to  exclude  them  from  the 
operating  permit  application.  EPA 
believes  exclusion  of  the  listed  activities 
from  the  application  is  highly  unlikely 
to  interfere  with  determining 
applicability  of  or  imposing  any 
applicable  requirements.  In  addition, 
N.J.A.C.  7:27-22.6(0(5)  requires  that 
permit  applications  contain  all 
information  needed  to  determine  the 
applicability  of  or  to  impose  any 
applicable  requirement.  Therefore,  EPA 
proposes  to  approve  the  list  of  exempt 
activity  as  defined  in  N.J.A.C.  7:27-22.1 
from  New  Jersey's  operating  permit 
program.  This  list  may  be  expanded 
with  prior  EPA  input  and  approval 
during  the  state  rulemaking  process  for 
the  rule  revision  consistent  with  40  CFR 
§70.4(i). 

(3)  Consistent  with  the  Part  70 
regulations.  New  Jersey's  rule  requires 
inclusion  of  fugitive  emissions  only  if 
the  source  belongs  to  one  of  the  27 
source  categories  listed  in  40  CFR 
§70.2. 

(4)  New  Jersey's  rule  at  N.J.A.C  7:27- 
22.2  did  not  include  the  "support 
facility  test"  as  an  additional  criterion 
for  separating  the  R&D  facility  from  the 
primary  source  operation.  EPA  does  not 
find  this  to  be  an  issue  for  program 
approval  since  New  Jersey's  R&D 
definition  requires  that  the  R&D  facility 
not  be  "engaged  in  the  manufacture  of 
products  for  commercial  sale,  except  in 
a  de  minimis  manner".  However,  it  is 
EPA's  understanding  of  New  Jersey's 
intention  that  if  the  R&D  facility  is  not 
connected  to  the  manufacturing  process 
except  in  a  de  minimis  capacity  that  the 
R&D  facility  would  not  be  a  support 
facility  to  the  manufacturing  process. 
Thus,  if  the  R&D  facility  is  contributing 
to  the  manufacturing  process  in  a 
material,  rather  than  de  minimis 
capacity,  it  would  be  a  support  facility 
to  the  manufacturing  process.  Under  the 
support  facility  test,  co-located  and 
commonly  owned  sources  would  be 
considered  one  source  (and  therefore 
their  emissions  aggregated)  if  the  output 


of  one  is  more  than  50  percent  devoted 
to  support  the  other. 

(5)  New  Jersey's  rule  at  N.J.A.C.7:27- 
22.2(d)  allows  sources  with  equipment 
that  can  be  operated  in  both  R&D  and 
manufacturing  modes  to  segregate 
emissions  attributable  to  the  R&D 
operation  from  the  source's  potential  to 
emit  when  determining  whether  the 
source  is  major.  In  many  cases,  the 
segregation  could  result  in  separating  a 
facility  into  a  minor  facility  and  a  R&D 
facility  which  would  render  the  source 
as  a  whole  not  subject  to  Part  70.  In 
order  for  the  entire  facility  to  be 
excluded  from  the  Part  70  requirements, 
federally  enforceable  permit  conditions 
must  be  obtained  by  the  source.  As  in 
other  synthetic  minor  situations.  New 
Jersey  plans  to  use  its  SIP-approved  new 
source  review  preconstruction  permit 
program  to  provide  the  federally 
enforceable  permit  limitations  necessary 
to  cap  source  emissions  at  below  the 
title  V  major  source  threshold  levels. 
New  Jersey  provided  a  supplement  to 
the  August  10, 1995  title  V  operating 
permit  program  which  describes  in 
detail  how  these  sources  will  be  capped 
out  of  the  New  Jersey  operating  permit 
program.  Based  upon  EPA's  review,  the 
mechanism  to  be  used  by  New  Jersey  to 
limit  emissions  from  such  "dual 
equipment"  is  federally  and  practicably 
enforceable  and  is  sufficient  to  prevent 
Part  70  circumvention. 

The  "dual  equipment"  type  sources 
are  subject  to  federally  enforceable  NSR 
requirements  if  the  source  (and  its 
associated  process  units]  meets  the 
criteria  set  out  in  the  NSR  regulations  of 
New  Jersey's  rule  (N.J.A.C.  7:27-8). 
Most  of  these  types  of  sources  become 
subject  to  New  Jersey's  NSR 
requirements  because  they  process  more 
than  50  pounds  per  hour  of  all  materials 
combined  with  the  exclusion  of  air  and 
water.  The  permit  issued  to  such 
sources  is  called  a  "Dual  Permit"  which 
consists  of  two  sections,  one  specific  to 
the  R&D  operation  and  the  other  to  the 
manufacturing  operation.  The  permit 
also  contains  common  emission  caps  for 
each  pollutant  with  recordkeeping 
requirements  to  monitor  when  the 
emission  limits  will  be  reached.  When 
the  emission  limits  are  reached,  the 
source  is  required  to  cease  operation  of 
all  equipment  or  process  covered  under 
the  permit  or  apply  for  a  permit  revision 
to  raise  the  emission  limits,  at  which 
time  additional  requirements  such  as 
installation  of  the  state-of-the-art 
controls  may  be  required.  Although  it 
has  the  legal  authority  to  do  so,  NJDEP 
has  not  issued  a  dual  permit  that  covers 
the  entire  facility.  It  is  EPA's  belief  that 
in  situations  where  the  facility  has  the 
flexibility  to  change  operation  at  will, 
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facility-wide  emission  caps  or 
summation  of  individual  permits  at  a 
source  is  essential  to  prevent 
circumvention  of  the  Part  70 

TIations.  

Permit  Application  (40  CFR  §  70.5): 

(1)  Consistent  with  EPA's  policy  as 
discussed  in  the  July  10th.  1995  "White 
Paper  for  Streamlined  Development  of 
Part  70  Permit  Applications".  New 
Jersey's  rule  streamlines  the  application 
requirements  for  emitting  activities  that 
meet  the  definition  of  insignificant 
source  operations.  Such  emitting 
activities  or  units  are  not  required  to  be 
listed  individually  on  the  application; 
they  may  be  listed  by  source  type.  On 
the  application,  an  estimate  of  the  total 
emissions  from  all  of  the  insignificant 
source  operations  shall  be  listed  for 
each  criteria  pollutant  with  the 
applicable  requirements  which 
generally  apply  to  them.  The  list  of 
insignificant  source  operations  which 
EPA  hereby  approves  is  defined  in 
N.J.A.C.  7:27-22.1.  This  list  may  be 
changed  with  prior  EPA  input  and 
approval  during  the  state  rulemaking 
process  for  the  rule  revision  consistent 
with  40  CFR  §  70.4(i). 

(2)  New  Jersey's  rule  also  provides  for 
some  streamlining  for  significant  source 
operations  that  have  extremely  small 
emissions.  For  emitting  activities  or 
units  that  meet  the  definition  of 
significant  source  operations  and  have 
emission  rates  that  are  less  than  those 
listed  in  Tables  A  and  B  of  Appendix  I 
of  New  Jersey's  operating  permit  rule, 
their  emissions  are  only  required  to  be 
listed  as  "de  minimis".  The  emissions 
levels  listed  under  these  tables  are  so 
small  that  EPA  does  not  have  any 
objections  to  requiring  a  Hsting  of  these 
emission  units  without  their  specific 
emission  rates.  

c.  Permit  Content  (40  CFR  §  70.6): 
(1)  Part  70  requires  prompt  reporting 
of  deviations  from  the  permit 
requirements.  40  CFR  §  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  "prompt"  in  relation  to  the 
degree  and  type  of  deviation  likely  to 
occur  and  the  applicable  requirements. 
Where  "prompt"  is  defined  in  the 
individual  permit  but  not  in  the 
program  regulations.  EPA  may  veto 
pennits  that  do  not  contain  sufficiently 
prompt  reporting  of  deviations.  The 
Slate  of  New  Jersey  has  defined 
"prompt"  in  its  regulations  at  N.J.A.C. 
7:27-22.19  in  the  manner  discu.ssed 
below.  Immediate  reporting  on  the 
NJDEP  hotline  is  required  if  the  air 
contaminants  are  released  in  a  quantity 
or  concentration  which  poses  a 
potential  threat  to  public  heahh,  welff  rt 
or  the  environment.  Where  the  air 
contaminants  are  released  in  a  quantity 


or  concentration  which  poses  no 
potential  threat  to  public  health, 
welfare,  or  the  environment  but  the 
permittee  intends  to  assert  an 
affirmative  defense  for  the  deviation,  the 
instance  must  be  reported  within  2 
days.  Deviations  that  were  dis<:overed 
during  source  emissions  testing  must  be 
refKJrted  in  30  days  as  part  of  the  testing 
report.  Other  reporting  obligations 
required  by  the  permit  including 
deviations  recorded  by  the  emissions 
monitors  are  to  be  submitted  semi- 
annually. EPA  finds  New  Jersey's 
definition  of  "prompt"  reporting  of 
deviations  as  delineated  above  to  be 
inadequate.  In  order  for  EPA  to  consider 
this  definition  adequate  for  protecting 
public  health  and  safety.  New  Jersey 
must  add  a  provision  requiring 
reporting  of  deviations  within  10  days 
where  the  air  contaminants  are  released 
in  a  quantity  or  concentration  that  pose 
no  potential  threat  to  public  health, 
welfare,  or  the  environment  and  the 
permittee  does  not  intend  to  assert 
affirmative  defense  for  the  deviation. 

(2)  Alternative  operating  scenarios 
may  be  made  part  of  the  initial  permit 
or  added  via  a  significant  modification, 
a  minor  modification  or  a  7-day  notice 
change.  Sources  that  are  allowed  to 
operate  under  different  scenarios  are 
required  to  operate  within  the  range  or 
limit  specified  for  each  operating 
parameter  in  the  approved  operating 
scenario.  The  New  Jersey  rule  (N.J.A.C. 
7:27-22. 27(a)(2))  allows  the  addition  of 
new  alternative  operating  scenarios  to 
an  existing  operating  permit  via  a  7-day 
notice  change  provided  the  emission 
limit  for  the  source  operation  included 
in  the  scenario  does  not  exceed  the 
maximum  allowable  emission  limits  in 
the  existing  permit.  Another  provision 
in  N.J.A.C.  7:27-22.22(b)(5)  disallows 
Title  I  modifications  from  being 
incorporated  into  the  existing  permit  via 
the  7-day  notice  procedure.  These  two 
provisions  in  effect  assure  that  a  new 
NSR  permit  could  not  be  added  to  the 
existing  permit  through  the  7-day  notice 
procedure  by  calling  it  an  alternative 
operating  scenario  bypassing  the  minor 
or  significant  permit  modification 
procedures.  In  addition,  N.J.A.C.  7:27- 
22.26(b)  ndes  out  the  possibility  that  a 
source  might  try  to  incorporate  a  MACT 
standard  into  the  existing  pennit  via  a 
7-day  notice  change  by  calling  it  an 
alternative  operating  scenario.  Based  on 
EPAs  review  of  the  New  Jersey  rule,  the 
alternative  operating  scenario 
provisions  are  consistent  with  40  CFR 
§  70.6(a)(9). 

(3)  New  Jersey's  Act  permits  an 
affirmative  defense  for  start-ups.  shut- 
downs, equipment  maintenance  and 
malfunctions.  New  Jersey's  legislation 


(N.J.S.A.  26:2C-19.1  and  19.2)  allows 
such  a  defense  and  sections  22.3(nn) 
and  22.16(1)  of  the  rule  discuss  when  it 
can  be  used.  The  Part  70  regulations 
allows  an  affirmative  defense  in 
emergency  situations  only  and  do  not 
extend  this  defense  to  start-ups,  shut- 
downs, equipment  maintenance  or 
malfunctions  per  se.  Because  start-up, 
shut-down,  and  malfunction  events  will 
not  always  qualify  as  an  "emergency," 
as  defined  in  part  70,  NJ's  rule  and 
legislation  are  inconsistent  with  40  CFR 
§  70.6(g).  EPA  finds  this  to  be  an 
impediment  to  full  program  approval.  In 
addition,  both  NJ's  legislation  and  rule 
are  also  inconsistent  with  40  CFR 
§  70.6(g)  because  they  do  not  Hrait  the 
application  of  the  affirmative  defense  to 
technology-based  emission  limits.  40 
CFR  §  70.6(g)  provides  that  the 
emergency  affirmative  defense  is  only 
applicable  to  technology-based  emission 
limits  and  not  health-based  emission 
limits.  Therefore,  EPA  has  determined 
that  the  NJ  legislation  as  stated  in 
N.J.S.A.  26:2C-19.1  and  19.2  and/or  the 
NJ  rule  provisions  on  affirmative 
defenses  as  stated  in  N.J.A.C.  7:27- 
22.3(nn)  and  22.16(1)  must  be  revised  to 
clarify  its  law  to  conform  with  40  CFR 
§  70.6(g). 

d.  Public  Participation  (40  CFR 

§  70.7):  Consistent  with  the  Part  70 
regulations,  the  public  will  be  provided 
with  notice  of,  and  an  opportunity  to 
comment  on,  draft  permits  related  to 
initial  permit  issuance,  permit  renewals, 
and  significant  modifications  (N.J.A.C. 
7:27-22.11). 

e.  Permit  Modification  (40  CFR  70.7): 

(1)  New  Jersey's  rule  provides  the 
following  mechanism  for  modifying  an 
operating  permit:  administrative 
amendments,  changes  to  insignificant 
source  operations  (these  are  similar  to 
Part  70's  off-permit  changes).  7-day 
notice  changes,  minor  modifications, 
and  significant  modifications.  Each  of 
these  procedures  requires  a  different 
level  of  review/ processing  time  to 
complete.  Public  review  is  required  for 
significant  modifications  but  is 
discretionary  for  minor  modifications. 
No  public  review  is  afforded  within  the 
other  types  of  permit  modification 
procedures.  The  criteria  for  determiri 
the  proper  procedure  for  a  modification 
are  addressed  in  the  specific  sections  of 
the  New  Jersey  rule  for  each  type  of 
modification  (N.J.A.C.  7:27-22.20. 
22.21.  22.22.  22.23.  and  22.24).  These 
procedures  are  consistent  with  the 
requirements  of  40  CFR  70.7  and  the 
provisions  of  40  CFR  70.4(b)(12)  and  40 
CFR  70.4(b)(14). 

(2)  Under  New  Jersey's  administrative 
amendment  procedure  (N.J.A.C.  7:27- 
22.20(b)(7)),  provisions  of  a 
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preconstruction  permit  may  be 
incorporated  into  the  operating  permit  if 
the  preconstruction  permit  was  issued 
through  public  participation 
requirements  substantially  equivalent  to 
those  for  operating  permits  as  stipulated 
in  N.J.A.C.  7:27-22.11  (public  comment) 
and  22.12  (EPA  comment).  As  written. 
New  Jersey's  rule  is  inconsistent  with  40 
CFR  §  70.7(d)(l)(v).  Instead  of  requiring 
the  preconstruction  permit  to  have  gone 
through  procedures  of  N.J.A.C.  7:27- 
22.11  and  22.12,  it  only  requires  the 
permit  to  have  undergone  procedures 
that  are  "substantially  equivalent."  This 
might  allow  New  Jersey  to  decide  what 
"substantially  equivalent"  means  on  a 
case  by  case  basis.  This  discretion  is  not 
contemplated  by  40  CFR  §  70.7(d)(l)(v). 
In  fact,  it  expressly  contravenes  the 
language  of  that  section,  which  says  that 
the  preconstruction  review  "program" 
can  be  substantially  equivalent.  In  other 
words,  incorporation  by  administrative 
amendment  can  occur  even  if  the 
procedures  of  the  NSR  program  do  not 
match  part  70  exactly,  if  they  are 
nevertheless  approved  by  EPA  as  being 
substantially  equivalent.  Therefore,  in 
order  to  receive  full  program  approval, 
New  Jersey  must  either: 

i.  Specify  in  §  7:27-22. 20(b)(7)  the 
procedures  under  which 
preconstruction  permits  must  have  been 
issued  (§§  70.7  and  .8)  and  permit 
content  (§  70.6)  requirements  the  permit 
must  meet  in  order  to  be  eligible  for 
incorporation  by  administrative 
amendment,  or 

ii.  Codify  those  procedural  and  permit 
content  requirements  into  the 
preconstruction  review  regulations  and 
obtain  EPA's  approval  of  those 
regulations. 

(3)  One  characteristic  of  New  Jersey's 
minor  and  significant  modification 
procedures,  which  is  not  prohibited  or 
required  by  the  Part  70  regulations,  is 
the  integration  of  the  preconstruction 
permit  review  process  with  the 
operating  permit  review.  For  significant 
modifications,  draft  permits  covering 
respectively,  the  preconstruction  and 
operating  permit  requirements  will  be 
issued  for  public  review  at  the  same 
time.  A.t  the  conclusion  of  the  public 
comment  period,  the  final 
preconstruction  approval  will  be  issued 
to  the  applicant  and  the  proposed 
operating  permit  will  be  submitted  to 
EPA  for  a  45-day  review.  For  minor 
modifications,  public  review  is  not 
required  but  the  EPA  and  affected  states 
will  have  45  days  to  object  to  the 
proposed  minor  modification.  If  no 
objection  is  received,  New  Jersey  will 
issue  the  preconstruction  approval  and 
the  revised  portion  of  the  operating 
permit  in  final. 


f.  EPA  oversight  (40  CFR  §  70.8):  Each 
permit,  renewal,  and  minor  or 
significant  modification  is  subject  to 
EPA  review/veto  prior  to  issuance.  New 
Jersey's  rule  states  that  if  NJDEP  fails  to 
revise  a  permit  based  on  an  EPA 
objection  or  if  EPA  objects  (in  response 
to  a  public  petition)  to  the  proposed 
permit  after  final  permit  issuance,  EPA 
would  take  action  to  issue  the  revised 
permit  or  re-issue  the  permits  under 
federal  operating  permit  regulations  to 
be  promulgated  at  40  CFR  Part  71.  In 
these  situations,  before  EPA  takes  any 
action  pursuant  to  the  Part  71 
regulations,  NJDEP  must  take  action  to 
withdraw  approval  of  the  operating 
permit  upon  receipt  of  EPA's  veto.  EPA 
will  then  revise  and  re-issue  such 
permits  in  accordance  with  40  CFR  Part 
71. 

g.  Enforcement  authority  (40  CFR 
§  70.11):  New  Jersey's  Air  Pollution 
Control  Act  provides  NJDEP  with 
adequate  enforcement  authority  and 
penalties  for  civil  and  criminal 
violations  of  permits  and  rules. 
Penalties  may  be  assessed  in  the 
maximum  amount  of  $10,000  per  day 
per  violation.  This  also  covers  violations 
associated  with  the  applicant's  failure  to 
pay  the  required  fees. 

h.  Initial  application  submittal  and 
issuance  (40  CFR  §  70.4(b)(ll)  (i)  and 
(ii):  While  40  CFR  70  requires  all 
apphcations  to  be  submitted  within  the 
first  12  months  after  state  program 
approval.  New  Jersey  has  divided  its 
subject  sources  into  seven  groups  in  an 
effort  to  maintain  a  smooth  phase-in  at 
the  beginning  of  a  new  program.  With 
an  interim  program  approval,  New 
Jersey  is  required  to  receive,  during  the 
first  year,  applications  from  60%  of  the 
sources  subject  to  the  interim  program. 
Permits  for  these  sources  will  be  issued 
one-third  (of  the  60%)  each  year  during 
the  first  three  years  of  program 
approval.  The  remaining  40%  of  the 
subject  sources  will  submit  applications 
during  the  first  year  of  full  program 
approval.  The  permits  for  these  source 
will  be  issued  one-third  (of  the  40%) 
each  year  during  the  initial  three  years 
after  full  approval.  Based  on  Table  2-3 
of  page  2-8  of  Chapter  2,  New  Jersey 
would  have  received  four  "waves"  of 
applications  from  subject  sources  by 
November  15,  1996.  This  would  cover 
57.2  percent  of  all  sources  as  opposed 
to  60%.  To  ensure  that  the  60%  is  met. 
New  Jersey  encouraged  early 
submission  of  applications  in  February 
1995  (6  months  prior  to  program 
submittal).  Also,  since  New  Jersey's 
interim  approval  will  not  take  place 
until  at  least  February  1996,  two  months 
into  the  fifth  waves  of  application 
submittal,  it  is  certain  that  New  Jersey 


would  have  received  60%  of  all 
applications  by  February  1997.  As  such, 
EPA  does  not  consider  this  to  be  an 
issue  for  program  approval. 

3.  Permit  Fee  Demonstration 

New  Jersey's  title  V  fee  program 
consists  of  four  types  of  fees  which 
includes  an  emissions  based  fee.  an 
initial  application  fee,  permit 
modification  fee,  and  a  surcharge  for 
rebuilding  the  infrastructure  of  its  Air 
Programs.  New  Jersey  has  adopted  the 
presumptive  minimum  of  $25  per  ton 
per  year  (to  be  adjusted  by  the  consumer 
price  index  annually)  as  its  emissions 
based  fee. 

It  should  be  noted,  however  that  the 
actual  appropriation  for  the  New  Jersey 
program  has  been  limited  by  the  fee 
legislation  to  $9.51  million  dollars  per 
year  from  the  collected  fees.  EPA 
acknowledges  that  the  program  costs 
and  fee  revenue  figures  submitted  in 
New  Jersey's  fee  demonstration  are  only 
projections  based  on  New  Jersey's 
current  experience  with  similar 
permitting  programs.  A  more  accurate 
assessment  of  the  actual  program  costs 
will  not  be  possible  until  the  state  has 
had  the  opportunity  to  implement  the 
program.  Therefore,  EPA  is  requiring 
New  Jersey  to  re-submit  a  more  refined 
fee  demonstration  that  assures  sufficient 
funding  for  the  operating  permit 
program  prior  to  EPA  granting  full 
approval.  Should  the  revised  fee 
demonstration  show  that  the  $9.51 
million  dollar  funding  level  is 
insufficient.  New  Jersey  must  correct  the 
deficiency  prior  to  submitting  the 
corrected  program.  New  Jersey  is  aware 
of  the  need  to  revisit  the  fee 
demonstration  and  has  committed  to  re- 
evaluate the  fee  program  during  the 
interim  approval  period  and  take  all 
necessary  steps  to  ensure  sufficient 
funding  for  the  operating  permit 
program. 

With  respect  to  New  Jersey's  intention 
to  use  fees  collected  in  excess  of  $9.51 
million  in  reengineering  NJDEP's  Air 
Program,  EPA  does  not  find  that  to  be 
a  problem  for  interim  approval  for  two 
reasons.  First  of  all,  based  on  the 
restricted  use  of  the  "Air  Surcharge 
Reengineering  Fund"  as  stipulated  in 
New  Jersey's  legislation,  the  "excess 
title  V  fees  are  not  used  for  activities 
that  are  totally  unrelated  to  title  V.  EPA 
has  thoroughly  reviewed  the  activities 
listed  in  the  legislation  that  are 
earmarked  for  the  "Air  Surcharge 
Reengineering  Fund"  and  found  them  to 
be  related  to  the  development  and 
maintenance  of  the  infrastructure  for 
implementing  New  Jersey's  operating 
permit  program.  The  costs  associated 
with  those  activities  are  indirect  costs  to 
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the  title  V  program.  Therefore,  EPA 
finds  it  acceptable  for  New  Jersey  to  use 
"excess"  title  V  fees  to  fund  those 
activities.  In  addition,  this  is  consistent 
with  guidance  issued  by  EPA  on  August 
4.  1993  and  July  21.  1994,  which  stated 
that  "Title  V  does  not  limit  a 
jurisdiction's  discretion  to  c  ollect  fees 
pursuant  to  independent  state  authority 
beyond  the  minimum  amount  required 
by  Title  V".  These  guidance  do<;uments 
clearly  allow  a  state  to  charge  fees  in 
excess  of  that  which  are  neeiied  to  run 
the  operating  permit  program. 

EPA  also  notes  that  New  Jersey 
requires  fee  payments  from  all  title  V 
affected  sources  including  title  IV  Phase 
I  units.  There  is  one  Phase  I  unit  in  the 
State  of  New  Jersey.  The  Part  70 
regulation  (40  CFR  §  70.9(b)(4))  states 
that  "during  the  years  1995  through 
1999  inclusive,  no  fee  for  purposes  of 
title  V  shall  be  required  to  be  paid  with 
respect  to  emissions  from  any  affected 
unit  under  section  404  of  the  Act".  This 
Part  70  provision,  however,  does  not 
restrict  the  state  from  collecting  title  V 
fees  from  Phase  I  units  based  on 
emissions  that  occurred  prior  to  January 
1, 1995  or  after  December  31, 1999.  It 
also  does  not  restrict  a  state  frtim 
collecting  non-title  V  related  emissions 
based  fee  or  non-emission  based  title  V 
related  fees  from  these  units.  Therefore, 
in  this  notice.  EPA  is  proposing  to  grant 
interim  approval  to  New  Jersey's  fee 
program.  New  Jersey  may  assess  fees 
from  any  title  IV  Phase  I  units  provided 
these  fees  are  not  used  for  purposes  of 
title  V. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  for  Section  112 
Implementation 

New  Jersey  has  demonstrated  in  its 
program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  its 
title  V  operating  permit  program.  The 
implementing  rule  which  is  found  in 
N.J.A.C.  7:27-22  includes  section  112 
requirements  in  the  definition  of 
applicable  federal  requirements  with 
which  all  subject  sources  must  comply. 
New  Jersey  has  sufficient  legislative  and 
regulatory  authorities  to  issue  permits 
that  assure  compliance  with  the 
following  section  112  requirements: 

i.  Early  reductions:  N.J.A.C  7:27-22.34 
authorizes  New  Jersey  to  allow  sources 
that  achieved,  sufficient  early  reductions 
of  hazardous  air  pollutants  (HAP) 
emissions  to  delay  compliance  with  the 
MACT  or  GACT  standard  for  six  years 
from  the  original  compliance  date  if  all 
of  the  conditions  of  the  operating  permit 
are  met  and  the  reductions  are 
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maintained  throughout  the  six-year 
period. 

ii.  Case-by-case  MACT 
determinations:  In  the  event  that  no 
applicable  emissions  limitations  have 
been  established  by  the  Administrator, 
N.J.A.C.  7:27-22.26  allows  New  Jersey 
to  make  case-by-case  MACT 
determinations  as  required  under 
section  112  (g)  and  (j)  of  the  Act. 

iii.  Implementation  of  section  112(r): 
N.J.A.C  7:27-22.9  requires  applicants 
submitting  an  initial  operating  permit 
application  to  include  in  its  proposed 
compliance  plan  a  statement  certifying 
that  the  permittee  will  ensure  the 
compliance  of  the  facility  with  the 
accidental  release  provisions  at  42 
U.S.C.  7412(r).  Annual  certification  of 
compliance  with  each  applicable 
requirement  that  pertains  to  the  facility 
is  required  under  N.J.A.C.  7:27-22.19. 

b.  Implementation  of  Section  112(g} 
Upon  Program  Approval 

Case-by-case  MACT  determinations: 
In  the  event  that  no  applicable 
emissions  limitations  for  the  hazardous 
air  pollutants  have  been  established  by 
the  Administrator.  NpEP  will  make 
case-by  case  Maximum  Achievable 
Control  Technology  (MACT) 
determinations  as  required  under 
Sections  112(j)  and  (g)  of  the  Act.  The 
EPA  issued  an  interpretive  notice  on 
Febmary  14.  1995  (60  FR  8333).  which 
outlines  EPA's  revised  interpretation  of 
112(g)  applicability.  The  notice 
postpones  the  effective  date  of  112(g) 
until  after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  notice 
sets  forth  in  detail  the  rationale  for  the 
revised  interpretation. 

The  Section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  Section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  Section 
112(g)  rulemaking.  NJDEP  has  provided 
broad  language  in  its  regulation  that  will 
allow  the  implementation  of  112(g) 
immediately  after  EPA  promulgates  its 
rule.  The  permitting  mechanism  to  be 
used  by  the  state  of  New  Jersey  to 
implement  these  requirements  during 
the  period  before  EPA  promulgates  the 
final  federal  rule  and  after  New  Jersey's 
title  V  program  becomes  efiective  is  the 
State's  preconstruction  process  (as 
stated  in  N.J.A.C.  7:27-22.33).  In  the 
event  that  EiPA's  final  rulemaking  under 
§  112(g)  requires  changes  in  New 
Jersey's  operating  pennit  rule/program 
to  assure  compliance  with  federal 
requirements.  New  Jersey  has 


committed  to  making  all  necessary 
changes  in  a  timely  manner. 

In  tnis  notice.  EPA  proposes  to 
approve  New  Jersey's  preconstruction 
review  program  found  in  N.J.S.A.26:2C- 
1  et.  seq.  under  the  authority  of  title  V 
and  Part  70  solely  for  the  purpose  of 
implementing  section  112(g)  of  the  Act. 
However,  this  approval  does  not  have 
any  effect  on  previous  actions  taken  by 
EPA  on  the  New  Jersey  preconstruction 
review  program  found  in  N.J.S.A.26:2C- 
1  et.  seq.  Also,  this  approval  will  be 
without  effect  if  EPA  decides  in  the 
final  section  112(g)  rule  that  sources  are 
not  subject  to  the  requirements  of  the 
rule  until  State  regulations  are  adopted. 
The  duration  of  this  approval  is  limited 
to  18  months  following  promulgation  by 
EPA  of  the  section  112(g)  rule  to  provide 
adequate  time  for  the  State  to  adopt 
regulations  consistent  with  the  federal 
requirements. 

c.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Section  112(1):  Requirements  for 
approval  specified  in  40  CFR  §  70.4(b), 
encompass  Section  112(1)(5)  approval 
requirements  for  delegation  of  Section 
112  standards  as  they  apply  to  Part  70 
sources.  Section  112(1)(5)  requires  that 
the  state's  program  contain  adequate 
authorities,  adequate  resources  for 
implementation,  an  expeditious 
compliance  schedule,  and  adequate 
enforcement  ability,  which  are  also 
requirements  under  Part  70.  In  a  letter 
dated  November  15,  1995,  from  William 
O'SuUivan,  Administrator  of  the  Air 
Quality  Permitting  Program  of  the 
NPEP  requested  delegation  through 
112(1)  of  all  existing  112  standards  for 
Part  70  sources  and  infrastructure 
programs.  With  respect  to  future  section 
112  standards,  NJDEP  intends  to  review 
every  standard  within  45  days  of 
receiving  notice  from  EPA  and 
determine  whether  to  accept  the 
delegation  of  a  standard  on  a  case-by- 
case  basis.  In  this  letter,  NJDEP 
demonstrated  that  it  has  sufficient  legal 
authorities,  adequate  resources, 
capability  for  automatic  delegation  of 
future  standards,  and  adequate 
enforcement  ability  for  implementation 
of  Section  112  of  the  Act  for  Part  70 
sources.  Therefore,  the  EPA  is  proposing 
to  grant  approval  under  Section 
112(1)(5)  and  40  CFR  Part  63.91  to  New 
Jersey  for  its  program  mechanism  for 
receiving  delegation  of  all  existing  and 
future  112(d)  standards  for  Part  70 
sources. 

d.  Commitment  To  Implement  Title  IV 
of  the  Act 

As  stated  in  N.J.A.C.  7:27-22.29,  the 
state  of  New  Jersey  has  already  adopted 


and  incorporated  by  reference  the 
provisions  of  40  CFR  Part  72,  and  any 
subsequent  amendments  thereto,  for 
purposes  of  implementing  an  acid  rain 
program  that  meets  the  requirements  of 
title  IV  of  the  Act.  It  further  stated  that 
if  provisions  or  requirements  of  40  CFR 
Part  72  conflict  with  or  are  not  included 
in  New  Jersey's  rule  that  the  Part  72 
provision  and  requirements  shall  apply 
and  take  precedence. 

B.  Proposed  Actions 

EPA  proposes  source  category-limited 
interim  approval  of  the  operating  permit 
program  initially  submitted  by  the  state 
of  New  Jersey  on  November  15, 1993, 
and  revised  on  August  10,  1995.  Under 
this  approval.  New  Jersey  may  collect 
fees  from  any  title  IV  Phase  I  facilities, 
provided  that  these  are  not  used  to  meet 
the  presumptive  title  V  fee  level  for  the 
interim  program. 

In  accordance  with  40  CFR  §  70.4(b), 
this  approval  encompasses  EPA's 
approval  under  section  112(1)(5)  and  40 
CFR  §  63.91  to  the  state  of  New  Jersey 
for  its  program  mechanism  for  receiving 
delegation  of  all  existing  and  future 
section  112(d)  standards  for  all  Part  70 
sources.  In  order  to  receive  full  program 
approval,  the  State  of  New  Jersey  must 
submit  a  corrected  program  that 
addresses  the  following  deficiencies  six 
months  before  expiration  of  the  interim 
approval: 

1.  Deferral  of  Non-Major  Sources 

As  a  condition  for  full  program 
approval.  New  Jersey  must  submit  a 
commitment  in  the  corrected  program 
asserting  that  New  Jersey  will  require 
non-major  sources  subject  to  §  111  or 
§  112  standards  promulgated  after  July 
21,  1992  to  apply  for  an  operating 
permit  under  New  Jersey's  full  program 
unless  EPA  exempts  such  sources  in 
future  rulemaking  or  promulgation  of 
future  requirements.  Applications  from 
these  sources  should  be  submitted  in 
accordance  with  the  schedule  found 
under  N.J.A.C.  7:27-22.5(i). 

2.  Definition  of  Prompt  Reporting  of 
Deviations 

In  order  to  receive  full  program 
approval,  the  reporting  requirement  in 
N.J.A.C.  7:27-22.19  must  be  revised  to 
ensure  adequate  protection  of  public 
health  and  safety.  New  Jersey  mu.st  add 
a  provision  requiring  reporting  of 
deviations  within  10  days  if  the  air 
contaminants  are  released  in  a  quantity 
or  concentration  that  poses  no  potential 
threat  to  public  health,  welfare,  or  the 
environment  and  the  permittee  does  not 
intend  to  a.ssert  an  affirmative  defense 
for  the  deviation. 


3.  Affirmative  Defense 

In  order  to  receive  full  program 
approval,  the  New  Jersey  legislation  as 
stated  in  N.J.S.A.  26:2C-19.1  and  19.2 
and/or  the  New  Jersey  rule  provisions    . 
on  affirmative  defenses  as  stated  in 
N.J.A.C.  7:27-22. 3(nn)  and  22.16(1)  must 
be  revised  to  clarify  its  law  to  conform 
with  40  CFR  §  70.6(g). 

4.  Administrative  Amendments 

In  order  to  receive  full  program 
approval,  New  Jersey  must  revise  its 
operating  permit  rule  to  ensure  that  the 
administrative  amendment  procedure  is 
properly  used  for  incorporating 
preconstruction  permits  into  the 
operating  permit.  Specifically,  New 
Jersey  must  either: 

i.  Specify  in  §  7:27-22. 20(b)(7)  the 
procedures  under  which 
preconstruction  permits  must  have  been 
issued  (§§  70.7  and  .8)  and  permit 
content  (§  70.6)  requirements  the  permit 
must  meet  in  order  to  be  eligible  for 
incorporation  by  administrative 
amendment,  or 

ii.  Codify  those  procedural  and  permit 
content  requirements  into  the 
precon.struction  review  regulations  and 
obtain  EPA's  approval  of  those 
regulations,  the  following  changes  must 
be  made  to  N.J.A.C.  7:27-22.20{b)(7)(i) 
and  (ii): 

5.  Permit  Fees 

In  order  to  receive  full  program 
approval.  New  Jersey  must  submit  a 
revised  fee  demonstration  showing  that 
$9.51  million  is  adequate  to  administer 
the  operating  permit  program  during  the 
initial  four  years  of  full  program 
implementation.  Should  the  cap  of 
$9.51  million  fall  short  of  the  actual 
program  costs.  New  Jersey  must  take  all 
necessary  actions  (including  legislative 
changes)  to  correct  the  problem  prior  to 
submitting  the  corrected  program. 

C.  Options  for  Approval/Disapproval 
and  Implications 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  New  Jersey  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  federal  operating  permit 
program  in  the  Stale.  Permits  issued 
under  a  program  with  interim  approval 
have  full  standing  with  respect  to  Part 
70,  and  the  one-year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  three-year  time 
period  for  processing  the  initial  permit 
applications. 

"The  scope  of  New  Jersey's  Part  70 
program  that  EPA  proposes  to  grant 


interim  approval  in  this  notice  would 
apply  to  all  Part  70  sources  as  listed  in 
New  Jersey's  operating  permit  rule 
(N.J.A.C.  7:27-22.5)  and  transition  plan. 

As  discussed  above  in  section 
II.A.4.C.,  EPA  also  proposes  to  grant 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  to  New  Jersey's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
federal  standards  as  promulgated.  In 
addition,  EPA  proposes  to  delegate  ' 
existing  standards  under  40  CFR  Parts 
61  and  63. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  requests  comments  on  all  aspects 
of  this  proposed  interim  approval. 
Copies  of  the  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  docket  number  NJ-95-01 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  by  February  29, 
1996. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permit 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  Part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that  • 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
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alternative  ttiHt  achieve^  ttie  objectivtss 
of  the  ruJH  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  18, 1996. 
Jeanne  M.  Fox, 
Regional  Administrator. 
|FR  Doc.  96-1712  Filed  1-29-96;  8:45  ami 
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40  CFR  Part  81 

[Region  If  Docket  No.  147;  NJ24-1 -7249b. 
FRL-«404-9] 

Air  Quality  Designations:  Deletion  of 
TSP  Designations  From  New  Jersey, 
New  York,  Puerto  Rico  and  Virgin 
Islands 

AG&tCy:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  delete 
from  the  State-by-State  lists  contained 
in  40  CFR  part  81  the  attainment  status 
designations,  including  designations  of 
attainment,  unclassifiable  and 
nonattainment.  affected  by  the  original 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter 
measured  as  total  suspended  particulate 
(TSP).  In  accordance  with  section 
107(d)(3)(B)  of  the  Clean  Air  Act,  the 
Administrator  has  determined  that  the 
selected  area  designations  for  TSP  are 
no  longer  necessary  for  implementing 
the  requirements  for  prevention  of 
significant  deterioration  (PSD)  of  air 
quality  for  particulate  matter  since  EPA 
has  adopted  equivalent  PSD  increments 
for  particulate  matter  with  an 


aerodynamic  diameter  less  (lidii  lu 
microns  (PMlO),  which  became  effective 
on  June  3,  1994.  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  deleting  the  TSP  area 
designations  for  New  Jersey,  New  York. 
Puerto  Rico,  and  Virgin  Lslands,  as 
identified  therein,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  action  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule. 

The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker,  Chief, 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  II  Office,  290 
Broadway,  New  York.  New  York  10007- 
1866 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  address: 

Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  20th  Floor,  New  York, 
New  York  10007-1866 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  20th  Floor,  New  York,  New 
York  10278,  (212)  637-»249. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  December  18.  1996. 
Jeanne  M.  Fox, 

Regional  Administrator. 

IFR  Doc.  96-1587  Filed  1-29-96;  8:45  ami 
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40  CFR  Parts  260  through  265,  and  270 
(FRL-6468-8] 

Military  Munitions  Rule:  Hazardous 
Waste  Identification  and  Management; 
Explosives  Emergencies;  Redefinition 
of  On-Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Extension  ot  Public  Comment 
Period  for  Proposed  Rule. 

summary:  EPA  is  today  extending  the 
public  comment  period  on  its  proposed 
military  munitions  rule  (60  FR  56468, 
November  8,  1995)  to  February  2,  1996. 
DATES:  Written  comments  on  these 
proposed  rules  will  be  accepted  until  4 
pm,  February  2,  1996. 
ADDRESSES:  Written  comments  [one 
original  and  two  copies!  should  be 
addressed  to:  EPA  RCRA  Docket  #F-95- 
MMP-FFFFF.  Mail  Code  5305W,  401  M 
Street  SW.  Washington,  DC  20460. 
Comments  also  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  through  the  Internet 
system  to:  RCRA- 

Docket@epamail.epa.gov.  All  electronic 
comments  must  be  submitted  as  an  ascii 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
The  comments  should  be  identified 
with  the  above  docket  number. 

The  official  action  for  this  record  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  convert  all  documents  received 
electronically  into  printed  paper  form  as 
they  are  received  and  will  place  the 
paper  copies  in  the  official  record, 
which  will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  record  is  the  paper  record  kept 
in  the  RCRA  Docket.  (Comments 
submitted  on  paper  will  not  be 
transferred  to  electronic  format.  These 
comments  may  be  viewed  only  in  the 
RCRA  Docket  as  described  here.) 

Public  comments  and  the  supporting 
information  used  for  this  rule  are 
available  for  public  inspection  and 
copying  in  the  RCRA  Information  Center 
(RIC)  located  in  Crystal  Gateway,  First 
Floor,  1235  Jefferson  Davis  Highway, 
Arlington,  Virginia.  The  RIC  is  open 
from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  703-603-9230. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA  Hotline  between  9  am  -  6  pm 
EST,  toll-free,  at  800-^24-9346;  703- 
412-9810  from  Government  phones  or  if 
in  the  Wash,  DC  local  calling  area;  or 
800-553-7672  for  the  hearing  impaired; 
or  Ken  Shuster,  U.S.  EPA  (5303W). 
Washington,  DC  20460,  703-308-8759. 

SUPPLEMENTARY  INFORMATION: 

1.  Legal  Authority 

These  regulations  are  proposed  under 
authority  of  sections  2002,  3001-3007 
(including  3004(y)),  3010,  7003,  and 
7004  of  the  Solid  Waste  Disposal  Act  of 
1965,  as  amended,  including 
amendments  by  RCRA  and  the  FFCA 
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(42  U.S.C.  6912, 6921-7,  6930,  and 
6973-4). 

II.  Today's  Action 

In  response  to  Section  107  of  the 
Federal  Facility  Compliance  Act  (FFCA) 
of  1992  which  added  a  new  subsection 
3004(y)  to  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  (42  U.S.C. 
section  6924(y)),  EPA  proposed  a  rule 
(60  FR  56468,  November  8.  1995)  that 
identifies  when  conventional  and 
chemical  military  munitions  become  a 
hazardous  waste  under  RCRA,  and  that 
provides  for  the  safe  storage  and 
transport  of  such  waste.  The  proposal 
would  also  amend  existing  regulations 
regarding  emergency  responses 
involving  military  munitions  and  other 
explosives,  by  non-military  or  private 
personnel,  as  well  as  by  the  military. 
The  proposal  would  also  revise  the 
definition  of  "on-site,"  which  applies  to 
all  generators  of  hazardous  waste. 
Because  of  the  partial  shutdown  of  the 
Federal  government,  EPA  is  today 
extending  the  end  of  the  public 
comment  period  from  January  8  to 
February  2, 1996. 

Dated:  January  18,  1996. 
Elaine  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 
[FR  Doc.  96-1711  Filed  1-29-96;  8:45  am] 
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DEP5PTMEN"f  QP  TRANSPORTATION 

National  Highway  Tra'*  -  Satety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Sa'ety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  document  denies  a 
petition  for  rulemaking  submitted  by 
Herzlich  Consulting,  Inc.  Herzlich  asked 
that  the  tire  standards  be  amended  to 
require  that  tires  be  designed  to  provide 
a  visual  indication  when  the  tread  depth 
reaches  %2  inch.  Herzlich  also  asked 
that  the  agency  define  legal  tire  wear  out 
as  having  V32  inch  tread  depth  with  no 
bald  areas.  The  petitioner  asserted  that 
this  change  would  improve  wet  traction, 
improve  antilock  brake  system  (ABS) 
performance,  result  in  fewer  landfill 
scrap  tires,  provide  a  better  supply  of 
undamaged  tire  casings  for  retreading, 
and  improve  tire  safety  enforcement. 


NHTSA  has  decided  to  deny  the 
Herzlich  petition.  The  agency  believes 
that  there  is  no  safety  need  to  remove 
tires  at  V32  inch,  that  more  rather  than 
fewer  scrap  tires  would  be  generated  if 
tires  were  removed  sooner,  that 
passenger  car  tires  are  not  retreaded  in 
sufficient  numbers  to  compensate  for 
the  greater  num.ber  of  scrap  tire  casings 
that  would  result  from  earlier  tire 
removal,  and  that  enforcement  efforts 
would  not  be  greatly  enhanced  if  tires 
were  removed  when  tread  depth  reaches 
%2  inches  instead  of  when  it  reaches 
%2  inches. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Robert  M.  Clarke, 
Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Room  5307,  Washington,  DC  20590; 
telephone  (202)  366-5278,  facsimile 
(2021 366-4329. 

For  legal  issues:  Walter  Myers,  Office 
of  the  Chief  Counsel,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW,  Room  5219, 
Washington,  DC  20590;  telephone  (202) 
366-2992,  facsimile  (202)  366-3820. 

Background  Information 

Current  Regulatory  Requirements 

Federal  motor  vehicle  safety 
standards  (Standards)  109,  New 
pneumatic  tires  (49  CFR  571.109),  and 
119,  New  pneumatic  tires  for  motor 
vehicles  other  than  passenger  cars  (49 
CFR  571.119)  both  require  treadwear 
indicators  that  provide  visual  indication 
when  the  tire  has  been  worn  to  a  tread 
depth  of  ViB  inch.  For  motorcycle  tires. 
Standard  No.  119  requires  tread  depth 
indicators  at  Vsz  inch. 

Specifically,  paragraph  S4.2(d), 
Standard  No.  109  provides  that: 

If  manufactured  on  or  after  August  1, 1968, 
(each  tirej  shall  incorporate  a  tread  wear 
indicator  that  will  provide  a  visual  indication 
that  the  tire  has  worn  to  a  tread  depth  of  'As 
inch. 

With  respect  to  new  pneumatic  tires 
for  motor  vehicles  other  than  passenger 
cars,  paragraph  S6.4  of  Standard  No. 
119  provides  that: 

Except  as  specified  below,  each  tire  shall 
have  at  least  six  treadwear  indicators  spaced 
approximately  equally  around  the 
circumference  of  the  tire  that  enable  a  jjerson 
inspecting  the  tire  to  determine  visually 
whether  the  tire  has  worn  to  a  tread  depth 
of  one  sixteenth  of  an  inch.  Tires  with  12- 
inch  or  smaller  rim  diameter  shall  have  at 
least  three  such  treadwear  indicators. 
Motorcycle  tfres  shall  have  at  least  three  such 
indicators  which  permit  visual  determination 
that  the  tire  has  worn  to  a  tread  depth  of  one- 
thirty-second  of  an  inch. 

No  Federal  motor  vehicle  safety 
standard  requires  that  tires  be  removed 


troni  a  veiucle  at  those  or  any  ullier 
tread  depths.  However,  §  570.9(a)  of  part 
570,  Vehicle  in  use  inspection 
standards,  specifies  that  tread  depth  of 
any  tire  on  a  vehicle  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  less  shall  be  not  le.ss  than  Vu 
inches.  For  vehicles  with  a  higher 
GVWR,  §  570.62(a)  specifies  a  tread 
depth  of  not  less  than  V^z  inches  for 
front  tires  and  not  less  than  V32  inches 
for  all  other  tires.  However,  the  agency 
has  specified  tread  depth  limits  for  tires 
on  vehicles-in-use  in  its  vehicle-in-use 
standards.  Pursuant  to  a  statutory 
mandate,  the  agency  issued  those 
standards  for  implementation  by  the 
States  as  part  of  their  highway  safety 
programs  under  23  U.S.C.  402. 

The  Petition 

Pursuant  to  49  CFR  part  552,  Herzlich 
Consulting,  Inc.,  of  Las  Vegas,  NV 
(Herzlich)  petitioned  NHTSA  to  amend 
the  tire  standards  to  require  that  tires  be 
designed  to  provide  a  visual  indication 
when  the  tread  depth  reaches  %2  inch. 
Herzlich  also  asked  that  the  agency 
define  legal  tire  wearout  as  having  %2 
inch  tread  depth  with  no  bald  areas. 

Herzlich  stated  that  it  is  a  "rule  of 
thumb"  that  approximately  80  percent 
of  tire  road  hazard  failures  occur  in  the 
final  20  percent  of  tread  life.  He  asserted 
that  tire  technology  must  now  address 
new  needs  that  include  tire  interaction 
with  ABS,  decreased  rolling  resistance 
and  improved  retreading.  He  stated  that 
when  a  tread  reaches  a  depth  of  %z 
inch,  it  will  not  have  sufficient  tread 
remaining  to  meet  wet  skid  resistance 
requirements.  He  further  stated  that 
when  a  tire  reaches  a  tread  depth  of  V^z 
inch,  there  are  already  areas  that  are 
below  that  depth  and  some  spots  are 
even  bald.  In  addition,  petitioner  stated 
that  the  suggested  amendments  would 
provide  better  tire  safety  enforcement, 
provide  the  retread  industry  a  better 
supply  of  casings,  and  reduce 
environmental  concerns  about  so  many 
scrap  tires  in  landfills.  Finally, 
petitioner  stated  that  because  individual 
tire  manufacturers  cannot  themselves 
make  such  changes  if  they  want  to 
remain  competitive,  NHTSA  should, 
and  has  a  unique  opportunity  to, 
mandate  such  changes. 

Agency  Decision 

The  V32  inch  figure  specified  in 
Standards  109  and  199  for  the  tires  for 
most  types  of  vehicles  is  based  on  early 
studies  that  showed  that  tire  treads 
essentially  lose  their  traction 
capabilities  at  about  Vie  inch.  In  a  report 
entitled  Skidding  Accidents  on 
Runways  and  Highways  Can  Be 
Reduced,  prepared  by  W.  B.  Home  of 


j'i'J. 


Federal  Register  /  Vol.  61    N'n    20  /  Tupsdnv.  Innunrv  ?0.  1996  /  Proposed  Rules 


Federal  Register  '  Vol    61    Nn    20  /  Tuesday,  January  30,  1996  /  Proposed  Rules 


2993 


the  National  Aeronautics  and  Space 
Administration's  Langley  Research 
Center  for  publication  in  the  August, 
1967  issue  of  the  Journal  of  Astronautics 
and  Aeronautics,  the  author  stated: 

Research  indicates  that  grooved  or  treaded 
tires  behave  like  bald  or  smooth  tires  when 
the  groove  depth  is  decreased  by  wear  to 
about  Vis  inch  of  tread  remaining. 

The  same  conclusion  was  reached  in 
a  study  entitled  Vehicle-in-Use  Limit 
Performance  and  Tire  Factors — The  Tire 
In  Use,  prepared  in  March.  1975  for 
NHTSA  by  Paul  S.  Fancher  and  James 
E.  Bernard,  report  no.  DOT  HS-801  438. 
The  report  stated  in  pertinent  part: 

Our  recommendation,  based  on  the  results 
of  this  investigation  *   *   *,  is  that  tires 
should  be  replaced  when  they  reach  a  groove 
depth  of  Vi2  of  an  inch. 

Those  studies,  among  others, 
confirmed  a  long-standing  practice  in 
the  tire  industry  that  tires  should  be 
replaced  when  the  tread  reached  a 
depth  of  Vt«  inch  (the  "rule  of  thumb" 
was  to  place  a  penny  in  the  tire  groove 
and  if  you  could  see  the  top  of  Lincoln's 
head,  it  was  time  to  replace  or  retread 
the  tire).  NHTSA  adopted  the  industry 
practice  in  specifying  the  treadwear 
indicator  height  in  Standard  Nos.  109 
and  119  at  'Ab  inch. 

Herzlich  cited  his  own  forensic 
experience  in  asserting  that  a  tread 
depth  of  V32  inch  is  inadequate  to 
maintain  effective  wet  skid  resistance. 
However,  he  cited  no  pertinent  data  in 
support  of  his  forensic  experience. 
Further,  NHTSA  is  unaware  of  any  data 
that  would  suggest  that  a  tread  depth  of 
■'/32  inch  is  unsafe  or  that  treadwear 
indicators  should  be  raised. 

The  petitioner  asserted  that  tire 
technology  must  now  service  new  fire 
needs  such  as  ABS.  but  did  not  explain 
the  implications  of  ABS  technology  and 
performance  for  tire  technology  and  tire 
tread  depths.  NHTSA  has  issued 
extensive  rulemaking  in  recent  years  on 
ABS  technology  (see  e.g.,  final  rule  on 
heavy  fmck  ABS.  60  PR  13216,  March 
10,  1995).  Theoretically,  by  preventing 
wheel  lockup,  ABS  should  be  able  to 
prevent  tires  from  "flat  spotting"  or 
developing  bald  areas,  thereby 
increasing  tire  life.  Further,  based  on  its 
experience  with  ABS.  NHTSA  does  not 
believe  that  increasing  the  height  of  the 
treadwear  indicators  would  measurably 
improve  any  function  associated  with 
ABS. 

Petitioner  also  stated  that  tire 
technology  must  help  provide  decreased 
rolling  resistance.  Again,  petitioner  did 
not  elaborate  on  this,  nor  provide  any 
data  to  sugge.st  that  raising  the 
treadwear  indicators  would  have  any 
effect  on  rolling  resistance.  NHTSA 


knows  ot  no  such  correlation.  1  hus, 
although  NHTSA  agrees  that  tire 
technology  must  be  responsive  to  new 
needs,  the  agency  does  not  see  how 
raising  the  treadwear  indicators  would 
contribute  to  the  reduction  of  rolling 
resistance. 

Petitioner  alluded  to  the  potential  for 
improved  recycling  because  there  would 
be  fewer  landfill  junk  tires  and  by 
providing  retreaders  a  better  supply  of 
usable  casings.  The  January  1995  issue 
of  Modem  Tire  Dealer  magazine  stated 
that  approximately  228.200.000 
passenger  car  tires  are  shipped 
nationwide  per  year,  while  only 
5.850,000  retreaded  passenger  car  tires 
are  shipped.  Thus,  if  tire  life  were 
shortened  by  removing  tires  from 
vehicles  before  reaching  a  tread  depth  of 
V32  inch,  there  should  logically  be  more 
rather  than  fewer  tires  in  landfills. 
NHTSA  does  not  know  of  any  data 
suggesting  that  tire  casings  are  sounder 
for  retreading  purposes  with  %2  inch 
tread  remaining  than  those  with  %2 
inch  tread  remaining,  or  that  more  tires 
would  be  retreaded  if  more  tread 
remained  on  the  casing  prior  to 
retreading.  Even  assuming  that  there 
might  be  a  small  increase  in  the  number 
of  tires  retreaded  if  tires  had  more  tread 
remaining  when  they  were  retired,  the 
agency  has  no  data,  and  the  petitioner 
provided  none,  on  how  many  additional 
tires  could  be  expected  to  be  retreaded 
compared  to  the  additional  number  of 
tires  that  would  be  removed  and 
discarded  upon  reaching  a  tread  depth 
of  'A2  inch. 

In  summary,  NHTSA  knows  of  no 
data  suggesting  either  a  safety  or  an 
environmental  need  to  raise  the 
treadwear  indicators  to  %2  inch,  and  the 
petitioner  has  presented  none.  Neither 
has  the  petitioner  submitted  any  data  to 
support  his  assertions  that  a  tread  depth 
of  V32  inch  would  improve  ABS  wet 
skid  interaction,  provide  retreaders  a 
better  supply  of  undamaged  tire  casings, 
result  in  fewer  scrap  tires  in  landfills,  or 
that  tire  safety  enforcement  would  be 
improved.  There  is  no  reasonable 
probability  that  the  requested 
amendments  would  be  issued  at  the  end 
of  a  rulemaking  proceeding. 
Accordingly,  the  petition  of  Herzlich 
Consulting,  Inc.  is  denied. 

Authority:  49  U.S.C.  322.  30111.  and 
30162;  delegation  of  authority  at  49  CFR  1.50 

Issued  on  January  24.  1996. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Dfx:.  96-1654  Filed  1-29-96:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  960111003-6008-02;  I.D. 
122095C] 

RIN  064d-AI4a 

Pacific  Halibut  Fisheries;  Catch 
Sharing  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  catch  sharing  plan; 

request  for  comment. 

SUMMARY:  NMFS  proposes  to  approve 
and  implement  a  catch  sharing  plan 
(CSP)  in  accordance  with  the  Northern 
Pacific  Halibut  Act  of  1982  (Halibut 
Act).  The  CSP  would  apportion  the 
catch  limit  specified  by  the 
International  Pacific  Halibut 
Commission  (IPHC)  for  Regulatory  Area 
4  among  subareas  4A,  4B,  4C,  4D,  and 
4E  in  and  off  the  State,of  Alaska.  The 
proposed  CSP  is  based  on  the 
recommendations  of  the  North  Pacific 
Fishery  Management  Council  (Council). 
This  action  is  necessary  to  provide  a 
basis  for  allocating  the  Pacific  halibut 
resources  of  the  Bering  Sea  and  Aleutian 
Islands  area  among  U.S.  fishers  who 
harvest  the.se  resources  in  accordance 
with  the  Individual  Fishing  Quota  (IFQ) 
Program  and  Community  Development 
Quota  (CDQ)  Program.  The  action  is 
intended  to  carry  out  the  fishery 
management  objectives  of  the  Council 
under  the  provisions  of  the  Halibut  Act 
and  is  consistent  with  the  resource 
management  objectives  of  the  IPHC. 
DATES:  Comments  on  the  CSP  must  be 
received  before  the  close  of  business  on 
February  1,  1996. 

ADDRESSES:  Send  comments  to  Ronald  J. 
Berg,  Chief,  Fishery  Management 
Division,  NMFS.  Alaska  Region,  P.O. 
Box  21668.  Juneau.  AK  99802-1668, 
Attention:  Lori  Gravel.  A  copy  of  the 
Environmental  A.ssessment,  Regulatory 
Iiiipacl  Review,  and  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council.  605  W.  4th  Ave., 
Suite  306.  Anchorage.  AK  99501-2252. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
J.  C.  Ginter,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  Commerce 
(Secretary)  is  re.sponsible  for 
implementing  the  Halibut  Convention 


UMI 


between  the  United  States  and  Canada 
as  provided  by  the  Halibut  Act,  at  16 
U.S.C.  773c.  Section  773c(c)  also 
authorizes  the  regional  fishery 
management  council  for  the 
geographical  area  concerned  to  develop 
regulations  governing  the  allocation  of 
Pacific  halibut  among  U.S.  fishers.  Such 
regulations  may  be  in  addition  to,  but 
must  not  conflict  with,  regulations 
developed  by  the  IPHC  for  primarily 
biological  conservation  purposes  and 
must  be  approved  by  the  Secretary 
before  being  implemented.  Accordingly, 
the  Council  developed  a  halibut  fishery 
management  regime  for  IPHC  Areas  2C 
through  4E  establishing  an  IFQ  limited 
access  system  and,  for  IPHC  Areas  4B 
through  4E,  a  CDQ  program  for  certain 
western  Alaska  communities.  The  IFQ 
and  CDQ  programs  were  designed  to 
allocate  specific  harvesting  privileges 
among  U.S.  fishers  to  resolve 
conservation  and  management  problems 
that  stem  from  "open  access" 
management  and  to  promote  the 
development  of  the  seafood  industry  in 
western  Alaska.  Both  programs  were 
approved  by  the  Secretary  on  January 
29, 1993,  and  were  initially 
implemented  by  rules  published  in  the 
Federal  Register  on  November  9,  1993 
(58  FR  59375).  Fishing  for  halibut  under 
the  IFQ  and  CDQ  programs  began  on 
March  15,  1995. 

In  February  1995.  the  IPHC  informed 
the  Council  Uiat  there  was  no  basis 
other  than  allocation  for  the  historical 
distribution  of  the  catch  limits  among 
Regulatory  Areas  4C,  4D,  and  4E. 
Further,  the  IPHC  informed  the  Council 
of  IPHC  policy  to  distribute  harvest  in 
proportion  to  estimated  biomass  in  each 
subarea  because  IPHC  staff  scientists 
perceived  no  stock  separation  among 
the  subareas.  Therefore,  the  IPHC  staff 
recommended  a  harvest  distribution  for 
Area  4  based  on  estimated  habitat  and 
catch  per  unit  of  effort  (CPUE)  data. 
Alternatively,  the  IPHC  suggested 
combining  subareas  4C,  4D.  and  4E. 
IPHC  staff  scientists  recommended  an 
equal  exploitation  rate  strategy  for  the 
halibut  resource  in  subareas  4A  and  4B 
in  which  they  perceive  considerable 
stock  separation.  The  IPHC  staff 
presented  this  information  to  the 
Council  because  both  alternatives  would 
substantially  affect  the  halibut  catch 
limit  allocations  prescribed  by  the  IFQ 
and  CDQ  programs. 

The  Council  initially  discussed  the 
IPHC  recommendations  at  the 
September  1995  meeting  of  the  Council. 
The  IPHC  staff  indicated  at  that  meeting 
that  it  was  reviewing  its  methods  of 
calculating  biomass  based  on  habitat 
and  CPUE  estimates  and  that  it  was  1  to 
2  years  from  making  final 


recommendations  for  a  biological  basis 
for  apportioning  the  Area  4  catch  limit 
among  the  subareas.  The  IPHC  staff  also 
acknowledged  no  evidence  of  harm  to 
the  Area  4  halibut  resource  due  to  the 
traditional  method  of  apportioning  the 
catch  limit  among  subareas. 
Apportionment  of  the  Area  4  catch  limit 
in  1995,  prescribed  at  50  CFR  301.10, 
has  been  approximately  the  same  since 
1984. 

The  current  subareas  and  historical 
apportionment  of  catch  limits  among 
them  is  important  to  achieve  the  • 
socioeconomic  objectives  of  the  IFQ  and 
CDQ  programs.  The  Halibut  Act 
authorizes  the  Council  to  develop 
regulations  that  have  allocation  of 
harvesting  privileges  as  the  primary 
objective.  Hence,  the  Council  began  to 
develop  the  CSP  during  its  meeting  of 
September  27  through  October  2, 1995, 
by  directing  its  staff  to  draft  the  analysis 
of  CSP  alternatives.  The  alternatives 
included  (1)  the  status  quo  or  "do 
nothing"  alternative,  and  (2)  an 
alternative  that  would  establish  the 
same  subarea  proportions  as  were 
established  in  1995.  These  proportions 
of  the  total  Area  4  catch  limit  were  33 
percent  for  subarea  4A,  39  percent  for 
subarea  4B,  13  percent  for  subarea  4C, 
13  percent  of  subarea  4D,  and  2  percent 
for  subarea  4E.  The  Council  also 
included  an  option  under  Alternative  2 
that  would  assign  the  first  80,000  lb 
(36.3  metric  tons  (mt))  of  catch  limit 
greater  than  the  total  Area  4  catch  limit 
to  Area  4E,  and  distribute  any 
additional  catch  limit  among  all  Area  4 
subareas  in  proportion  to  the  1995 
apportionments.  The  total  catch  limit  of 
halibut  in  Area  4  in  1995  was  5,920,000 
lb  (2,685.3  mt).  The  purpose  of  the 
option  was  to  provide  CIXJ  fishermen  in 
subarea  4E  with  additional  harvesting 
opportunity.  The  entire  subarea  4E 
catch  limit  is  assigned  to  the  CDQ 
reserve  and  subsequently  allocated  to 
qualifying  CDQ  groups.  The  Council 
agreed  with  representatives  from  some 
of  these  CDQ  groups  that  the  subarea  4E 
catch  limit  has  been  unreasonably 
constrained  in  recent  years. 

The  analysis  of  CSP  alternatives  was 
made  available  by  the  Council  staff  for 
public  review  on  November  9,  1995.  At 
its  meeting  December  6  through  10, 
1995,  the  Council  decided  to 
recommend  Alternative  2,  including  the 
option,  to  NMFS  for  implementation. 

rhp  Proposed  CSP 

introduction:  This  CSP  would 
constitute  a  framework  that  would  be 
applied  to  the  annual  Area  4  catch  limit 
established  by  the  IPHC.  The  purpose  of 
the  CSP  is  to  establish  subareas  within 
Area  4,  and  to  provide  for  the 


apportionment  of  the  Area  4  catch  limit 
among  the  subareas  as  necessary  to 
carry  out  the  objectives  of  the  IFQ  and 
CDQ  programs  that  allocate  halibut 
among  U.S.  fishers.  The  IPHC, 
consistent  with  its  responsibilities,  is 
scheduled  to  implement  the  measures 
specified  in  this  CSP  at  its  annual 
meeting  in  January  1996,  based  on  an 
assumption  that  the  CSP  will  be 
approved  by  NMFS.  If  the  CSP  is  not 
approved,  then  the  IPHC  will  reconsider 
alternative  ways  to  manage  the  Area  4 
catch  limit.  If  approved,  this  CSP  would 
continue  in  effect  until  amended  by  the 
Coimcil  or  superseded  by  action  of  the 
IPHC. 

Area  4  subareas:  Regulatory  Areas  4 A, 
4B,  4C,  4D,  and  4E  would  be  established 
as  they  are  defined  currently  at 
paragraphs  (f),  (g),  (h),  (i),  and  (j), 
respectively,  at  50  CFR  301.6.  For  the 
convenience  of  the  reader,  definitions  of 
these  subareas  are  set  out  as  follows: 

Area  4A  includes  all  waters  in  the 
Gulf  of  Alaska  west  of  Area  3B  defined 
in  §  301.6(e)  and  in  the  Bering  Sea  west 
of  the  closed  area,  defined  in  §  301.9, 
that  are  east  of  172''00'00"  W.  long,  and 
south  of  56''20'00"  N.  lat. 

Area  4B  includes  all  waters  in  the 
Bering  Sea  and  the  Gulf  of  Alaska  west 
of  Area  4A  and  south  of  56''20'00"  N. 
lat. 

Area  4C  includes  all  waters  in  the 
Bering  Sea  north  of  Area  4A  and  north 
of  the  closed  area  defined  in  §  301.9, 
that  are  east  of  171°00'00"  W.  long., 
south  of  58°00'00"  N.  lat.,  and  west  of 
168°00'00"W.  long. 

Area  4D  includes  all  waters  in  the 
Bering  Sea  north  of  Areas  4A  and  4B, 
north  and  west  of  Area  4C,  and  west  of 
168''00'0C"  W.  long. 

Area  4E  includes  all  waters  in  the 
Bering  Sea  north  and  east  of  the  closed 
area  defined  in  §  301.9,  east  of 
168°00'00"  W.  long.,  and  south  of 
65''34'00"  N.  lat. 

Catch  limit  apportionments: 
Apportionment  of  the  Area  4  catch  limit 
specified  annually  by  the  IPHC  would 
be  as  follows: 
subarea  4A — 33  percent 
subarea  4B — 39  percent 
subarea  4C — 13  percent 
subarea  4D — 13  percent 
subarea  4E — 2  percent 

An  exception  to  this  CSP 
apportionment  schedule  is  provided 
when  the  Area  4  catch  limit  is  greater 
than  5,920,000  lb  (?„685.3  mt)  and  less 
than  or  equal  to  6,000,000  lb  (2,721.6 
mt).  In  this  event,  the  amount  of  the 
Area  4  catch  limit  that  is  greater  than 
5,920,000  lb  (2,685.3  mt)  but  less  than 
or  equal  to  6,000,000  lb  (2,  721.6  mt) 
would  be  assigned  to  subarea  4E.  The 
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amount  of  the  Area  4  catch  limit  that  is 
greater  than  6,000.000  lb  (2,721.6  mt) 
would  be  distributed  among  ail  Area  4 


subareas  according  to  the  CSP, 
apportiormient  schedule. 

Example  J :  If  the  IPHC  specifles  the  Area 
4  catch  limit  to  be  5.980.000  lb  (2.712.5  mt), 


then  5.920.000  lb  (2,685.3  mt)  would  be 
distributed  among  the  Area  4  subareas 
according  to  the  CSP  apportionment 
schedule,  and  60,000  lb  (27.2  mt)  would  be 
added  to  subarea  4E  as  follows: 


Sutiarea 


lb 


Mt 


4A 

4B 

4C  

40  „... 

4E 

Totals 


.33  X 

5.920.000 

1,953,600 

886.1 

.39  X 

5.920.000 

2,308.800 

1,047.3 

.13  X 

5.920.000 

769.600 

349.1 

.13  X 

5,920.000 

769.600 

349.1 

.02  X 

5.920,000  +  60.000 

178,400 

80.9 

1.00 

5,980.000 

2,712.5 

Example  2:  If  the  IPHC  specifies  the 
Area  4  catch  limit  to  be  6,100,000  lb 
(2.766.9  mt),  then  5.920,000  lb  (2.685.3 
mt)  plus  the  amount  that  is  greater  than 


6,000,000  lb  (2,721.6  mt)  (i.e.  100,000  lb 
(45.4  mt))  would  be  distributed  among 
the  Area  4  subareas  according  to  the 
CSP  apportionment  schedule,  and  the 


80,000  lb  (36.3  mt)  remainder  would  be 
added  to  subarea  4E  as  follows: 


SutMirea 


lb 


Mt 


4A, 

4B. 

4C 

40 

4E. 


.33  X 

6,020.000 

1,986,600 

901.1 

.39  X 

6.020.000 

2,347.800 

1.064.9 

.13  X 

6.020.000 

782.600 

355.0 

.13  X 

6.020,000 

782,600 

355.0 

.02  X 

6.020.000  +  80.000 

200.400 

90.9 

Totals 


1.00 


6.100,000        2,766.9 


Classification 

The  IRFA  prepared  by  the  Council  for 
this  proposed  CSP  indicates  that,  if 
approved,  the  CSP  could  cause  IFQ  and 
CDQ  halibut  fishers  in  subareas  4A 
through  4D  to  forego  up  to  an  average 
of  $143  each  due  to  the  potential  80,000 
lb  (36.3  mt)  that  would  be  redistributed 
from  these  areas  to  subarea  4E.  About  88 
CDQ  halibut  fishermen  in  subarea  4E 
would  gain  an  average  of  $1,559  each 
from  landing  up  to  80,000  lb  (36.3  mt) 
more  than  otherwise  would  be  possible 
if  Area  4  apportionments  did  not  change 
from  1995.  The  analysis  indicated  that 
the  potentially  foregone  amounts  of 
halibut  from  subareas  4A  through  4D 
would  amount  to  less  than  5  percent  of 
the  annual  gross  revenues  for  fishers  in 
these  subareas.  The  proposed  CSP 
would  not  increase  compliance  costs  for 
any  IFQ  or  CDQ  fisher.  Therefore,  the 


Assistant  General  Counsel  for 
Legislation  and  Regulation  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  CSP  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act.  Copies  of  the  IRFA  are 
available  (see  ADDRESSES). 

This  CSP  would  have  been  published 
in  Deceml)er  1995,  but  the  government 
shutdown  delayed  publication  until 
now.  Consequently,  the  public  comment 
period  is  reduced  for  this  action  to 
assure  that  the  NMFS  decision  on 
whether  to  approve  the  CSP  is  made, 
and,  if  approved,  a  final  CSP  is  effective 
before  the  Area  4  halibut  fishery  that  is 
likely  to  begin  in  March  1996.  Further, 
the  affected  public  was  notified  and  had 


opportunity  to  comment  on  the 
proposed  CSP  alternatives  at  the 
December  1995  meeting  of  the  Council. 
The  proposed  CSP  allocation  scheme  for 
the  Area  4  catch  limit  is  scheduled  for 
discussion  at  the  public  IPHC  meeting 
in  January  1996.  Furthermore,  the 
timely  issuance  of  IFQ  shares 
necessitates  a  shortened  comment 
period.  Additional  time  for  public 
comment  would  be  redundant  and 
potentially  counterproductive. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Dated:  )anuary  24, 1996. 
Gary  Matlock. 

Program  Management  Officer,  National 

Marine  Fisheries  Service. 

|FR  Doc.  96-1659  Filed  1-25-96: 11:52  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 
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[Docket  No.  95-094-1] 

Availability  of  Environ'nersta! 
Assessments  iind  Fi'^dmqs  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field  . 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 


Permit  No. 


9&-205-01 


95-234-01 


Permittee 


Bejo  Seeds,  Incorporated 


Agritope,  Incorporated 
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have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOR  FURTHER  1NF.PWATION  CONTACT:  Dr. 
Arnoia  i-ouain.  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS, 
Suite  5B05.  4700  River  Road  Unit  147, 
Riverdale.  MD  20737-1237;  (301)  734- 
7612.  For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  wTite  to  Mr.  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 
reguialioub  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 


Date  issued 


11-09-95 
12-11-95 


pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  cr  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Organisms 


Chicory  plants  genetically  engineered  to  express  male 
sterility  and  tolerance  to  glufosinate  hert)tcide  as  a 
marker 

Raspberry  plants  genetically  engineered  to  express  de- 
layed ripening 


Field  test  lo- 
cation 


Califomia. 


California. 


UMI 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 


372;  60  FR  6000-6005,  February  1. 
1995). 

Done  in  Washington,  DC,  this  24th  day  of 
January  1996. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
fFR  Orvr  qfi-1668  Filed  1-29-96;  8:45  amj 
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Forest  Service 

Eastern  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington  PIEC 
Advisory  Committee  that  had  been 
scheduled  for  January  18,  1996  in  the 
River  Room  at  Campbells  Resort, 
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unt'iaii.  vva.snmglun  lu^  Deeii 
rescheduled  to  occur  on  February  29  at 
the  same  location.  The  meeting  will 
begin  at  9  a.m.  and  continue  until  4  p.m. 
This  meeting  will  primarily  focus  on 
land  management  agency  response  to 
committee  advice  on  Dry  Forest  Health 
issues,  and  riparian  zone  management 
under  the  Northwest  Forest  Plan.  All 
Eastern  Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 
FOR  FURTHER  INF0MMAT10N  COffTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart.  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807,  509-662-4335. 

Dated:  January  9.  1996. 

Paul  Hart, 

Designated  Federal  Official.  Wenatchee 
National  Forest. 

(PR  Doc.  96-1660  Filed  1-29-96;  8:45  ami 

BILUNQ  CODE  3410-11-M 


Souttiwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  meeting. 

5;  MMARY:  The  Southwest  Washington 

acial  Advisory  Committee  will 

meet  on  February  13,  1996,  in 
Longview,  Washington.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
4:30  p.m.  An  Advisory  Committee 
Subcommittee  on  the  Forest  Monitoring 
Program  will  meet  on  February  9,  1996, 
in  Vancouver.  Washington. 

The  purpose  of  the  Advisory 
Committee  meeting  is  to  utilize  the 
Province  Health  Matrix  to  advise  on 
proposed  Timber  sales  for  the  Cowlitz, 
Lewis,  Wind  River,  and  White  Salmon 
Basins.  Agenda  items  to  be  covered 
include:  (1)  1996  and  1997  Timber  Sale 


Subcommittees  on  the  Social  and 
Economic  Indicators  of  Basin  Health 
and  Forest  Monitoring  F*rogram,  (3) 
Cispus  AMA  Technical  Panel 
establishment,  (4)  Replacements  for 
vacated  seats,  (5)  Flood  damage  report, 
and  (6)  Public  Open  Forum. 

The  purpose  of  the  Monitoring 
Subcommittee  meeting  is  to  develop  a 
proposal  on  components  of  the  Forest 
Monitoring  Program.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (1)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Mark  Maggiora,  Public  Affairs,  at 
(360)  75Q-5007,  or  write  Forest 
Headquarters  Office,  Gifford  Pinchot 
National  Forest,  6926  E.  Fourth  Plain 
Blvd.,  PO  Box  8944,  Vancouver,  WA 
98668-8944. 

Dated:  lanuary  22,  1996. 
Ted  C.  Stubblefield, 

Forest  Supervisor. 

|FR  Doc.  96-1636  Filed  1-29-96;  8:45  am] 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations  and 
Corrections 

AGENCY:  Assassination  Records  Review 
Board. 


SUMMARY:  1  ht;  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  January  5,  1996,  and 
made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
document-by-document  basis  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision.  (The  date  has  been 
extended  by  six  days  due  to  weather 
related  shutdowns  of  the  Federal 
government.)  This  notice  document  also 
contains  two  minor  corrections  fi"om 
previous  notices. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Jeremy  Gunn,  General  Counsel  and 
Associate  Director  for  Research  and 
Analysis,  Assassination  Records  Review 
Board,  Second  Floor,  600  E  Street  NW, 
Washington,  DC  20530,  (202)  724-0088, 
fax  (202)  724-0457. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  January  5,  1996,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act. 

These  determinations  are  listed 
below.  The  assassination  records  are 
identified  by  the  record  identification 
number  assigned  in  the  President  John 
F.  Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives.  For  each  document, 
the  number  of  releases  of  previously 
redacted  information  is  noted  as  well  as 
the  number  of  sustained  postponements. 


Record  No. 


Record  No. 


FBI  Documents: 

124-10017-10252 
124-10035-10119 
124-10050-10395 
124-10170-10115 
124-10241-10111 
124-10255-10334 

CIA  Documents: 

104-10015-10033 
104-10015-10159 
104-10015-10215 
104-10015-10225 
104-10015-10230 
104-10015-10243 
104-10«bl5-10255 
104-10015-10346 
104-10015-10372 


ARRB  re- 
lease 


3 

4 
5 
4 
6 

4 

11 
9 

4 
7 
4 

12 
7 

29 
6 


Sustained 
postpone- 
ments 


Status  of  document 


Open  in  Full  

Open  in  Full  

Ofsen  in  Full  

Open  in  Full  

OJjen  in  Full  

Open  in  Full 

Postponed  in  Part 

Open  in  Full  

Open  in  Full  

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 


Action  date 


n/a 
n/a 
n/a 
n/a 
n/a 
n/a 

01/1996 
n/a 
n/a 
01/2006 
03/1996 
01/2006 
03/1996 
01/2006 
03/1996 


UMI 


104-10015-10386 
104-10015-10400 
104-10015-10420 
104-10015-10425 
104-10015-10444 
104-10016-10011 
104-10016-10012 
104-10016-10025 
104-10016-10026 
104-10017-10022 
104-10017-10033 
104-10017-10036 
104-10017-10040 
104-10017-10049 
104-10017-10057 
104-10017-10058 
104-10017-10073 
104-10018-10001 
104-10018-10007 
104-10018-10042 
104-10018-10076 
104-10018-10080 
104-10018-10088 
104-10018-10089 
104-10018-10091 

HSCA  Documents: 
180-10070-10273 
180-10070-10276 
180-10071-10164 
180-10075-10118 
180-10076-10049 
180-10080-10131 
180-10080-10276 
180-10082-10451 
180-10085-10498 
180-10086-10342 
180-10087-10190 
180-10090-10122 
180-10090-10128 
180-10090-10134 
180-10093-10026 
180-10094-10459 
180-10096-10460 
180-10104-10324 
180-10106-10100 
180-10106-10349 
180-10108-10350 
180-10118-10129 
180-10140-10022 

NARA  Documents: 

179-40001-10073 
179-40001-10432 
179-^0002-10050 
179-40002-10171 
179-40002-10314 


ARRB  re- 
lease 


8 
3 
9 
5 
2 

23 
5 
7 

16 
4 
8 
4 
5 
7 
7 

17 
6 
1 
9 
9 
7 
9 
8 
8 
6 

0 
0 
2 
0 
76 
1 
4 
0 
0 
6 
0 
1 
1 
1 
2 
0 
1 
1 
1 
1 
2 
1 
0 

2 

1 
2 

1 

1 


Sii-'.at.ied 
postpone- 
ments 


Corrections 

On  December  12  and  13, 1996,  the 
Review  Board  made  formal 
determinations  that  were  published  in 
the  Tuesday,  January  2, 1996,  Federal 
Register  (FR  Doc.  95-31560.  61  FR  48), 
reflecting  those  determinations.  For  that 
notice  make  the  following  corrections: 

On  page  51,  in  the  second,  third,  and 
fourth  columns  of  the  HSCA  documents 
table,  make  the  following  corrections: 


1 
2 
1 

0 
2 
15 
2 
2 
1 
0 
0 
3 
4 
3 
0 
2 
2 
2 
2 
4 
4 
5 
0 
2 
2 

2 
2 

0 
2 
0 
2 
1 
2 
2 
5 
2 
0 
0 
0 
0 

1 

0 
0 
3 
0 
0 
0 
186 

0 
0 
0 
0 
0 


Status  of  document 


Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 

Open  in  Full  

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 

Open  in  Full 

Open  in  Full  

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 

Open  in  Full 

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Post|3oned  in  Part 

Open  in  Full 

Postponed  in  Part 
Postponed  in  Part 

Postponed  in  Part 
Postponed  in  Part 

Open  in  Full 

Postponed  in  Part 

Open  in  Full 

Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 
Postponed  in  Part 

Open  in  Full 

0)3en  in  Full 

Open  in  Full 

Open  in  Full 

Postponed  in  Part 

Open  in  Full 

Open  in  Full  

Postponed  in  Part 

Open  in  Full 

Open  in  Full 

Open  in  Full .... 

Postponed  in  Part 

Open  in  Full 

Open  in  Full 

Open  in  Full  

Open  in  Full 

Open  in  Full 


Action  date 


03/1996 
01/2006 
01/2006 

n/a 
03/1996 
03/1996 
01/1996 
03/1996 
03/1996 

n/a 

n/a 
01/2006 
03/1996 
03/1996 

n/a 
01/2006 
01/2006 
03/1996 
01/2006 
01/2006 
01/2006 
01/2006 

n/a 
03/1996 
03/1996 

01/2006 

01/2006 

n/a 

01/2006 

n/a 

2017 

01/2006 

01/2006 

01/2006 

01/2006 

01/2006 

n/a 

n/a 

n/a 

n/a 

2017 

n/a 

n/a 

01/2006 

n/a 

n/a 

n/a 

2017 

n/a 
n/a 
n/a 
n/a 
n/a 


Record  No, 

Previously 
published 

Corrected 
information 

180-10087-10362 

3,0,  Open 
in    Full, 
n/a. 

2,1  Post- 
poned in 
Part, 
2017. 

In  its  implementation  of  the  JFK  Act, 
the  Federal  Bureau  of  Investigation  (FBI) 
inadvertently  assigned  two  record 
identification  numbers — 124-10087- 
10334  and  124-10027-10011— to  the 


same  assassination  record.  The  Review 
Board's  final  determinations  regarding 
this  assassination  record  were  published 
in  the  Monday,  December  4,  1995, 
Federal  Register  (see  FR  Doc.  95-29839, 
60  FR  62066)  under  record 
identification  number  124-10087- 
10334.  The  FBI  subsequently  notified 
the  Review  Board  of  the  prior 
inadvertent  assignment  of  two  record 
identification  numbers  to  that 
assassination  record,  and  of  the  FBI's 


J-IMH 
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decision  to  use  124-10027-iUOi  I  as  liie 
sole  record  identification  number  for 
that  assassination  record  for  further 
processing  under  the  JFK  Act. 
Accordingly,  the  assassination  record  in 
question  is  being  processed  and  released 
to  the  public,  pursuant  to  the  Review 
Board's  determinations,  as  record 
identification  number  124-10027- 
10011. 

Dated:  January  25,  1996. 
David  G.  Marwell. 

Executive  Director. 

(FR  Doc.  96-1687  Filed  1-29-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1 997  Economic  Census  Covering 
Wholesale  Trade,  Retail  Trade,  and 
Food  Services,  Drinking  Places,  and 
Accommodations  Sectors;  Proposed 
Agency  Information  Collection 
Activity;  Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  tiefore  April  1,  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Margaret  L.  Woody,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Trimble  for 
Wholesale  Trade.  Bureau  of  the  Census, 
Room  2682,  Building  3,  Washington,  DC 
20233  on  (301)  457-2725  and  to  Fay 
Dorsett  for  Retail  Trade  and  Food 
Services,  Drinking  Places,  and 
Accommodations,  Bureau  of  the  Census, 
Room  2679,  Building  3,  Washington.  DC 
20233  on  (301)  457-2687. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureaus  primary  program  commitment 


during  iiundeceiiiudl  uelt^>ua  year!>.  i'iie 
economic  census,  conducted  under 
authority  of  Title  13  USC.  is  the  primary 
source  of  facts  about  the  structure  and 
functioning  of  the  Nation's  economy 
and  features  unique  industry  and 
geographic  detail.  Economic  census 
statistics  serve  as  part  of  the  framework 
for  the  national  accounts  and  provide 
essential  information  for  government, 
business  and  the  general  public.  The 
1997  Economic  Census  will  cover 
virtually  every  sector  of  the  U.  S. 
economy  including  more  than  .5  milliqn 
wholesale  establishments,  more  than  1.1 
million  retail  establishments,  and  more 
than  .5  million  food  .services,  drinking 
places,  and  accommodations 
establishments. 

n.  Method  of  Collection 

The  wholesale  trade,  retail  trade,  and 
food  services,  drinking  places,  and 
accommodations  sectors  of  the 
economic  census  will  select 
establishments  for  their  mail  canvasses 
from  a  frame  given  by  the  Census 
Bureau's  Standard  .Statistical 
Establishment  List.  To  be  eligible  for 
selection,  an  establishment  will  be 
required  to  satisfy  the  following 
conditions:  (i)  it  must  be  classified  in 
the  wholesale  trade,  retail  trade,  or  food 
services,  drinking  places,  and 
accommodations  sector;  (ii)  it  must  be 
an  active  operating  establishment  of  a 
multi-establishment  firm,  or  it  must  be 
a  single-establishment  firm  with  payroll; 
and  (iii)  it  must  be  located  in  one  of  the 
50  states  or  the  District  of  Columbia. 
Mail  selection  procedures  will 
distinguish  the  following  groups  of 
establishments: 

A.  Establishments  of  Multi- 
Establishment  Firms 

Selection  procedures  will  assign  all 
active  wholesale,  retail,  food  services, 
drinking  places,  and  accommodations 
operating  establishments  of  multi- 
establishment  firms  to  the  mail 
component  of  the  potential  respondent 
universe.  We  estimate  that  the  census 
mail  canvass  for  1997  will  include 
approximately  155,000  wholesale  multi- 
establishment  firms,  422.000  retail 
multi-establishment  firms,  and  151,000 
food  services,  drinking  places,  and 
accommodations  multi-establishment 
firms. 

B.  Single-Establishment  Firms  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe  for 
wholesale  trade,  retail  trade,  and  food 
services,  drinking  places.  Snd 
accommodations.  Wholesale  trade 


agents,  brokers,  and  commission 
merchants  will  be  exempted  from  this 
process  and  will  all  receive  a  standard 
form.  The  study  of  potential 
respondents  will  produce  a  set  of 
industry-specific  payroll  cutoffs  that  we 
will  use  to  distinguish  large  versus 
small  single-establishment  firms  within 
each  industry  or  kind  of  business.  This 
payroll  size  distinction  will  affect 
selection  as  follows: 

1.  Large  Single-Establishment  Firms 

Seleciion  procedures  will  assign  large 
single-establishment  firms  having 
annualized  payroll  (from  Federal 
administrative  records)  that  equals  or 
exceeds  the  cutoff  for  their  industry  to 
the  mail  component  of  the  potential 
respondent  universe.  We  estimate  that 
the  census  mail  canvass  for  1997  will 
include  approximately  229,000 
merchant  wholesale  firms,  238,000 
retail  firms,  and  165,000  food  services, 
drinking  places,  and  accommodations 
firms  in  this  category. 

2.  Small  Single-Establishment  Firms 

Selection  procedures  will  assign  a 
sample  of  small  single-establishment 
firms  having  annualized  payroll  below 
the  cutoff  for  their  industry  to  the  mail 
component  of  the  potential  respondent 
universe.  Sampling  strata  and 
corresponding  probabilities  of  selection 
will  be  determined  by  a  study  of  the 
potential  respondent  universe 
conducted  shortly  before  mail  selection 
operations  begin.  We  estimate  that  the 
census  mail  canvass  for  1997  will 
include  approximately  11,000  merchant 
wholesale  firms,  78,000  retail  firms,  and 
17,000  food  services,  drinking  places, 
and  accommodations  firms  in  this 
category. 

Small  single-establishment  merchant 
wholesale  firms  not  selected  in  the 
foregoing  sample  will  receive  a 
wholesale  short  form,  which  will  collect 
basic  statistics  and  other  essential 
information  that  is  not  available  from 
administrative  records.  We  estimate  that 
the  census  mail  canvass  for  1997  will 
include  approximately  105,000 
merchant  wholesale  firms  in  this 
category. 

All  single-establishment  agents,    . 
brokers,  and  commission  merchant 
firms  will  receive  a  wholesale  standard 
form.  We  estimate  that  the  census  mail 
canvass  will  include  approximately 
45,000  firms  in  this  category. 

All  remaining  single-establishment 
firms  with  payroll  will  be  represented  in 
the  census  by  data  from  Federal 
administrative  records.  Generally,  we 
will  not  include  these  small  employers 
in  the  census  mail  canvass.  However, 
administrative  records  sometimes  have 


UMI 


fundamental  deficiencies  that  make 
them  unsuitable  for  use  in  producing 
detailed  industry  statistics  by 
geographic  area.  When  we  find  such  a 
deficiency,  we  will  mail  the  firm  a 
census  short  form  to  collect  basic 
information  needed  to  resolve  the 
problem.  We  estimate  that  the  census 
mail  canvass  for  1997  will  include 
approximately  340,000  retail  firms  and 
202,000  food  services,  drinking  places, 
and  accommodations  firms  in  this 
category. 

in.  Data  ' 

The  information  collected  from 
businesses  in  these  sectors  of  the 
economic  census  will  produce  basic 
statistics  by  kind  of  business  for  number 
of  establishments,  sales,  payroll,  and 
employment.  It  also  will  yield  a  variety 
of  subject  statistics,  including  sales  by 
commodity  and  merchandise  line,  sales 
by  class  of  customer,  and  other 
industry-specific  measures.  Primary 
strategies  for  reducing  burden  in  Census 
Bureau  economic  data  collections  are  to 
increase  electronic  reporting  through 
broader  use  of  computerized  self- 
administered  census  questionnaires, 
electronic  data  interchange,  and  other 
electronic  data  collection  methods. 

OMB  Number:  Not  Available. 

Form  Number:  The  forms  used  to 
collect  information  from  busines.ses  in 
these  sectors  of  the  economic  census  are 
tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  this  notice.  You  can  obtain 
information  on  the  proposed  content  of 
the  forms  by  calling  Yvonne  Wade  on 
(301) 457-2661. 

Type  of  Review:  Regular  review. 

Affected  Public:  Businesses  or  Other 
for  Profit,  Non-profit  Institutions,  Small 
Businesses  or  Organizations,  and  State 
or  Local  Governments. 

Estimated  Number  of  Respondents: 
Wholesale  Trade  (Standard  Form) — 

395.000 
Wholesale  Trade  (Short  Form)— 105,000 

Retail  Trade  (Standard  Form)— 738,000 
Retail  Trade  (Short  Form)— 333,000 

Food  Services,  Drinking  Places,  and 

Accommodations  (Standard  Form) — 

340,000 
Food  Services,  Drinking  Places,  and 

Accommodations  (Short  Form) — 

202,000 

Estimated  Time  Per  Response: 

Wholesale  Trade  (Standard  Form)— 1.25 

hrs 
Wholesale  Trade  (Short  Form)- .50  hrs 
Retail  Trade  (Standard  Form)— .85 

hours 
Retail  Trade  (Short  Form)— .20  hours 


Food  Services,  Drinking  Places,  and 

Accommodations  (Standard  Form) — 

.85  hours 
Food  Services,  Drinking  Places,  and 

Accommodations  (Short  Form) — .20 

hours 

Estimated  Total  Annual  Burden 
Hours: 
Wholesale  Trade  (Standard  Form)— 

493,750 
Wholesale  Trade  (Short  Form)— 52,500 
Retail  Trade  (Standard  Form)— 627,300 
Retail  Trade  (Short  Form)— 66,600 
Food  Services,  Drinking  Places,  and 

Accommodations  (Standard  Form) — 

289,000 
Food  Services,  Drinking  Places,  and 

Accommodations  (Short  Form) — 

40,400 

Estimated  Total  Annual  Cost:  The 
cost  to  the  government  for  this  work  is 
included  in  the  total  cost  of  the  1997 
Economic  Census,  estimated  to  be  $218 
million. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

n,)t,ni  January  24, 1996. 
Margaret  L.  Woody, 

Office  of  Management  and  Organization. 
TF  n.  H    ifv-l  759  Filed  1-29-96;  8:45  am] 

BILLING  CODE  3510-07-P 


Bureau  of  Export  Aomm'stfation 

Regulations  ijnd  Procedures  Technical 
Advisory  Committee,  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  March  19, 1996, 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  3884, 14lh  Street 
between  Constitution  and  Pennsylvania 


Avenues  NW.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Open  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or 
Comments  by  the  Public. 

3.  Update  on  the  Enhanced 
Proliferation  Control  Initiative  (EPQ). 

4.  Presentation/discussion  on  reform 
of  the  Export  Administration 
Regulations  (EAR). 

5.  Discussion  on  the  Executive  Order 
for  the  Administration  of  Export 
Controls. 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
EA,  Room  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  22. 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
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Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce.  Washington. 
D.C.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 

Dated:  January  25.  1996. 
Lc«  Ann  Caipenler, 

Director.  Technical  Advisory  Committee  Unit. 
IFR  Doc.  96-1746  Filed  1-29-96:  8:45  ami 

MLUNO  COM  3ei»-«T-M 

Foreign-Trade  Zones  Board 
[Docket  6-96] 

Foreign-Trade  Zone  14 — Little  Rock, 

AP  Application  for  Subzone;  Cedar 
Cri'-mical  Corporation  (Agricultural 
and  Specialty  Chemicals)  West  Helena, 
AR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Little  Rock  Port  Authority 
on  behalf  of  the  State  of  Arkansas 


Department  of  Industrial  Development, 
grantee  of  FTZ  14.  requesting  special- 
purpose  subzone  status  for  the 
agricultural  and  specialty  chemical 
manufacturing  facility  of  Cedar 
Chemical  Corporation  (Cedar)  (wholly- 
owned  subsidiary  of  Trans-Resources. 
Inc.),  in  West  Helena,  Arkansas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  19,  1996. 

The  Cedar  plant  (48  acres)  is  located 
within  the  Helena/West  Helena 
Industrial  Park  at  Hwy.  242  South,  West 
Helena  (Phillips  County),  Arkansas, 
some  120  miles  east  of  Little  Rock.  The 
facility  is  used  to  produce  agricultural 
chemicals,  chemicals  for  the 
pharmaceutical  industry  and  other 
specialty  chemical  products.  A 
substantial  portion  of  the  plant's  activity 


involves  contract  manufacturing.  The 
main  products  currently  manufactured 
at  the  plant  are  Diuron  Technical  and 
Linuron  Technical  bulk  herbicides  and 
Trometamol,  a  pH  buffering  agent  for 
pharmaceutical  and  industrial 
applications  and  a  custom- 
manufactured  herbicide  intermediate  for 
a  global  agricultural  chemical  producer. 
Some  50  percent  of  the  Cedar-brand 
products  are  exported. 

Zone  procedures  would  exempt  Cedar 
from  Customs  duty  payments  on  foreign " 
materials  used  in  production  for  export. 
On  domestic  shipments,  the  company  or 
its  customers  (operating  under  zone 
procedures)  would  be  able  to  choose  the 
duty  rates  that  apply  to  the  finished 
products  instead  of  the  duty-rates  that 
would  otherwise  apply  to  the  foreign- 
sourced  materials.  The  HTSUS  category 
and  duty  rates  for  the  final  products  and 
associated  inputs  are  as  follows: 


Final  product/input 


DIURON  TECHNICAL/3.4-dichlorophenyl  isocyanate 


LINURON  TECHNICAL/3.4-dichlofoptienyl  «ocyanate 
HERBICIDE  (for  customef)/benzoK:  acid  compounds  .. 
TROMETAMOL/nrtromettiane 


HTSUS  No. 


2924.21.1600 
2929.10.3000 
2924.21.1600 
2929.10.3000 
2935.00.1300 
2916.31.5000 
2922.21.1600 
2904.20.5000 


Duty  rate 


12  8% 

$0.026/kg  +  15.2% 

12.8% 

$a026/kg+  15.2% 

duty-free 

$0.03/kg  +  16.8% 

duty-free 

7.4% 


A1  the  outset,  the  main  use  of  zone 
procedures  would  be  to  allow  a 
customer  (operating  under  zone 
procedures)  choose  the  duty  rate  that 
applies  to  its  finished  product  (duty- 
free) rather  than  the  duty  rate  that 
would  otherwise  apply  to  the  foreign- 
sourced  item  ($0.03/kg  +  16.8%).  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  international  competitiveness  of 
Cedar  and  its  customers. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  1,  1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  15,  1996.) 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 


U.S.  Department  of  Commerce  District 
Office.  TCBY  Tower  BIdg.,  Suite  700, 
425  West  Capitol  Ave.,  Little  Rock, 
Arkansas  72201 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716,  14th  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230 

Dated:  lanuary  22, 1996. 
John  J.  Da  Ponle,  Jr.. 

Executive  Secretary. 

|FR  Doc.  96-1612  Filed  1-29-96;  8:45  ami 
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[Docket  5-86] 

Foreign-Trade  Zone  25 — Broward 
County,  FL;  Application  for  Subzone 
Status;  Federal-Mogul  World  Trade, 
Inc.  (Vehicle  Components)  Ft 
Lauderdale,  FL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Broward  County,  Florida, 
grantee  of  FTZ  25.  requesting  special- 
purpose  subzone  status  for  the 
warehouse/distribution  facility  of 
Federal-Mogul  World  Trade.  Inc. 
(Federal-Mogul),  in  Ft.  Lauderdale, 


Florida.  (The  Federal-Mogul  site  is 
currently  being  operated  as  part  of  the 
general-purpose  zone  on  a  temporary 
basis  (until  12-1-96)).  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
January  19,  1996. 

The  Federal-Mogul  facility  (200,000 
sq.  ft.  on  17  acres,  109  employees)  is 
located  at  1600  North  Park  Drive,  Fort 
Lauderdale  (Broward  County),  Florida. 
It  is  used  to  warehouse  and  distribute 
vehicle  components,  such  as  bearings, 
brakes,  pistons,  valves,  shocks,  gaskets 
and  water  pumps.  Over  90  percent  of 
the  products  are  reexported,  primarily 
to  Latin  America. 

FTZ  procedures  would  exempt 
Federal-Mogul  from  Customs  duty 
payments  on  the  foreign  items  that  are 
reexported.  On  its  domestic  sales,  the 
company  would  be  able  to  defer 
Customs  duties  until  the  foreign  items 
are  shipped  from  the  plant.  The 
application  indicates  that  subzone 
status  would  help  to  improve  the 
company's  international 
competitiveness. 


In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  1, 1996.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  15,  1996. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center,  5600  NW 

36th  St.,  Suite  617,  Miami,  Florida 

33166 
Office  of  The  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  and  Constitution  Avenue, 

NW.,  Washington,  DC  20230 

Dated:  January  22, 1996. 
John  J.  Da  Ponte,  Ir., 

Executive  Secretary. 

IFR  Doc.  96-1613  Filed  1-29-96;  8:45  am] 
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National  Oceanic  a  ci  AtrTiosprenc 
Administration 


P.D.  012296B] 
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Pacific  '^iS'^ery  Mariagetnent  Councii. 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council's  Pacific  Whiting 
Allocation  Committee  will  hold  public 
meetings. 

DATES:  The  first  of  two  meetings  will  be 
held  on  February  5  beginning  at  1:00 
p.m.  The  meeting  may  go  into  the 
evening  until  business  for  the  day  is 
completed  and  continue  on  February  6 
from  8:00  a.m.  until  5:00  p.m.  The 
second  meeting  will  be  held  on 
February  26  beginning  at  1:00  p.m.  The 
meeting  may  go  into  the  evening  until 
business  for  the  day  is  completed  and 
continue  on  February  27  from  8:00  a.m. 
until  5:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Avenue,  Suite 
224,  Portland,  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Grouiiciiisii  Fisiiery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTAS'   NPOfMATION:  The 
primary  lJurpu^>e  ui  iiiese  meetings  is  to 
work  towards  developing  a  consensus 
recommendation  to  manage  the  whiting 
fishery  after  the  current  allocation 
expires  at  the  end  of  1996.  At  the  first 
meeting,  analysts  will  report  on  the 
status  of  economic  and  social  impact 
analyses  as  well  as  the  results  of  the 
1995  whiting  survey.  The  committee 
will  develop  management  alternatives 
for  further  consideration.  At  the  second 
meeting,  the  committee  will  continue  to 
work  towards  narrowing  the  alternatives 
to  the  two  that  will  be  presented  to  the 
Council  at  its  March  meeting.  A  third 
meeting,  as  yet  unscheduled,  will  be 
held  after  the  Council  meeting,  at  which 
time  the  committee  will  be  directed  to 
agree  on  a  single  proposal. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Datod:  lanuary  24, 1996. 
Richard  W.  Surdi. 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  96-1640  Filed  1-25-96;  9:35  am] 
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[ID  01 23960] 

South  Atlantic  -  snery  Management 

Council,  PuDiic  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

/scTioN:  Notice  of  public  meeting. 

summary:  The  South  Atlantic  Fishery 
.\Li:iagement  Council  (Council)  will 
convene  a  public  meeting  of  its 
Snapper-Grouper  Assessment  Group. 
DATES:  The  meeting  will  be  held  on 
February  5,  1996,  from  1:00  p.m.  until 
5:00  p.m.  and  continue  on  February  6, 
1996.  from  8:30  a.m.  until  12:00  noon. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Council  office.  One  Southpark 
Circle,  Suite  30R.  Charieston,  SC  29407- 
4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer,  telephone:  (803)  571-4366;  fax: 
(803)  769-4520. 


SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
biological  and  fishery  date  on  the 
condition  of  wreckfish  [Polyprion 
Ameiicanus]  in  the  management  unit, 
and  to  make  recommendations  to  the 
Council  for  wreckfish  framework 
actions  (e.g.  1996-97  wreckfish  total 
allowable  catch). 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Council  office  (see  ADDRESSES)  by 
January  31, 1996. 

Dated:  January  24, 1996. 
Rictiard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-1726  Filed  1-25-96;  1:27  pml 
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[I.D.  01 22960] 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  to  modify 

permit  no.  873  (P77(2)#63). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
NMFS,  P.O.  Box  271,  La  Jolla,  CA 
92038-0271,  has  requested  a 
modification  to  Permit  No.  873. 
DATES:  Written  comments  must  be 
received  on  or  before  February  29,  1996. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director.  Southwest  Region,  NMF.S 
501  West  Ocean  Blvd,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310/980-4001;; 
and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  2570  Dole  Street, 
Room  106,  Honolulu,  HI  96822-239o 
(808/973-2987). 

Written  data  or  views,  or  requests  ^r 
a  public  hearing  on  this  request  shou 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  Silver  Spring,  MD  20010. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
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why  a  fieanug  on  this  particular  request 
would  be  appropriate. 
FOR  FURTHER  INFORMATK3N  COWTACT: 
Trevor  Spradlin.  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modiBcation  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  No.  873  authorizes  the  Permit 
Holder  to  biopsy  several  species  of  bow- 
riding  cetaceans  off  the  coasts  of 
Washington.  Oregon,  California,  and 
Mexico,  and  to  import  biopsy  tissues 
collected  outside  of  U.S.  waters.  The 
Permit  Holder  now  seeks  authorization 
to  import  biopsy  samples  horn  three 
additional  cetacean  species/stocks  (i.e., 
bowhead  whale  (Balaena  mysticetus), 
western  Pacific  gray  whale  {Eschrichtius 
robustus).  and  beluga  whale 
[DeJphinapterus  leucas)  from  Russian 
territorial  waters.  The  applicant 
proposes  to  initiate  this  work  upon 
issuance  of  the  modification. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  23, 1996. 
Ann  D.  Terfoush, 

Chief,  Perwits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  96-1724  Filed  1-29-96;  8:45  ami 
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Marine  Mammals  and  Endangered 

Species 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P5I). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Donald  B.  Siniff.  Department  of  Ecology, 
Evolution  and  Behavior,  University  of 
Minnesota.  1987  Upper  Buford  Circle. 
St.  Paul.  MN  55108.  has  applied  in.due 
form  for  a  permit  to  conduct  scientific 
research  on  Hawaiian  monk  seals 
(Monachus  schauinslandi). 
DATES:  Written  comments  must  be 
received  on  or  before  February  29.  1996. 


ADDRESSES:  The  application  and  rulated 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  off]ce(s): 

Permits  Division.  Office  of  Protected 
Resources.  NMFS,  1315  East- West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Director.  Southwest  Region,  NMFS. 
501  West  Ocean  Blvd..  Suite  4200.  Long 
Beach.  CA  90802-4213  (310/980-4001); 
and 

Coordinator.  Pacific  Area  Office. 
Southwest  Region.  NMFS.  2570  Dole 
Street.  Room  106.  Honolulu.  HI  96822- 
2396  (808/955-8831). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130.  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Drevenak,  Permits  Division, 
301/713-2289. 

SUPPLEMENTARY  INFOMNATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  etseq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
222).  The  applicant  is  requesting  to 
harass  (i.e..  capture,  instrument,  release, 
and  recapture  for  instrument  removal) 
up  to  35  adult  male  and  female 
Hawaiian  monk  seals  {Monachus 
schauinslandi)  from  the  population  at 
French  Frigate  Shoals,  over  an  18-month 
period.  The  objective  of  this  research  is 
to  investigate  Hawaiian  monk  seal 
movements  and  foraging  patterns  using 
satellite-linked  time-depth  recorders  to 
characterize  habitat  use.  The  applicant 
wishes  to  begin  research  in  February 
1996. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  23. 1996. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  96-1725  Filed  1-29-96;  8:45  ani| 
8IUJNQ  CODE  3S10-22-^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Guaranteed  Acces'       -pis  for  Certain 
Cotton,  Wool  and  Ma..  Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

January  24,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  31.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Costa  Rica  and  exported  during  the 
period  January  1.  1996  through 
December  31. 1996  are  based  on  limits  ' 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  The  Guaranteed  Access  Levels 
are  being  established  pursuant  to  a 
Memorandum  of  Understanding  dated 
December  23.  1993  between  the 
Governments  of  the  United  States  and 
Costa  Rica. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19,  1995). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11,  1986;  52  FR 
26057.  published  on  July  10,  1987;  and 
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54  FR  50425,  published  on  December  6, 
1989;  and  55  FR  21047.  published  on 
May  22,  1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  ATC.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  24. 1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC);  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3,  1972, 
as  amended,  you  are  directed  to  prohibit, 
effective  on  January  31,  1996,  entry  into  llie 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1996  and  extending 
through  December  31, 1996,  in  excess  of  the 
following  restraint  limits: 


fabric  formed  and  cut  in  the  United  States 
and  re-exported  to  the  United  States  from 
Costa  Rica  during  the  period  beginning  on 
January  1,  1996  and  extending  through 
December  31. 1996: 


Category 

Twelve-month  limit 

340/640  

889,229  dozen. 

342/642  

328,264  dozen. 

347/348  

1,498,547  dozen. 

443  

209.152  numbers. 

447 

11.277  dozen. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1995  through  December 
31, 1995  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act.  the  ATC.  and  any  administrative 
arrangement  notified  to  the  Textiles 
Monitoring  Body. 

Pursuant  to  the  Memorandum  of 
Understanding  dated  December  23, 1993 
between  the  Governments  of  the  United 
States  and  Costa  Rica;  and  under  the  terms 
of  the  Special  Access  Program,  as  set  forth  in 
51  FR  21208  (June  11,  1986),  52  FR  26057 
(July  10, 1987)  and  54  FR  50425  (December 
6, 1989),  you  are  directed  to  establish 
guaranteed  access  levels  for  properly 
certified  cotton,  wool  and  man-made  fiber 
textile  products  in  the  following  categories 
which  are  assembled  in  Costa  Rica  from 


Category 

Guaranteed  access  level 

340/640  

650,000  dozen. 

342/642  

250,000  dozen. 

347/348  

1,500,000  dozen. 

443  

200,000  numbers. 

447  

4,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  May  15, 1990 
shall  be  denied  entry  unless  the  Government 
of  Costa  Rica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limit.  Any 
shipment  which  is  declared  for  entry  under 
the  Special  Access  Program  but  found  not  to 
qualify  shall  be  denied  entry  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conunonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFR  Doc.96-1743  Filed  1-29-96;  8:45  am) 
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An'  ouncement  of  an  Import  Restraint 
L ! mi t  'Of  Certain  Cotton  and  Man-Made 
PiDer  Textile  Products  Produced  or 
Manufacturen  in  Fiji 

January  24, 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

rrFEc^vE:  date:  February  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Fiji  agreed  to  extend  their  current 
agreement  for  two  consecutive  one-year 
periods  beginning  on  January  1. 1996 
and  extending  through  December  31. 
1997. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1996  period. 

This  limit  will  be  subject  to  revision 
pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC)  on  the  date  that  Fiji  becomes  a 
member  of  the  World  Trade 
Organization. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299. 
published  on  December  19. 1995). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken'pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  24,  1996. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissionen  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  24. 1991  and 
August  20, 1991,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  Fiji;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  1, 1996, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton  and  manmade  fiber 
textile  products  in  Categories  338/339/638/ 
639,  produced  or  manufactured  in  Fiji  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1996  and  extending 
through  December  31, 1996,  in  excess  of 
1,071,914  dozen'  of  which  not  more  than 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemtjer  31. 1995. 
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893.262  dozen  shall  be  in  Caicgunt-^  >  )f>-,T 
339-S/638-S/639-S.' 

Imports  charged  to  this  category  limit  for 
the  period  January  1,  1995  through  December 
31, 1995  shall  be  charged  against  that  level 
of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  p>eriod  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

Should  Fiji  become  a  member  of  the  World 
Trade  Organization  tWTO).  the  limit  set  forth 
above  will  be  subject  to  adjustment  in  the 
future  pursuant  to  the  provisions  of  the 
Uruguay  Round  Agreements  Act,  the- 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  tho  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fialls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-1744  Filed  1-29-96:  8:45  am] 
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Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fitter, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan 

January  24,  1996. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  February  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aidrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6718.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  December  29,  1995.  the 
American  Institute  in  Taiwan  (AIT)  and 
the  Taipei  Economic  and  Cultural 
Representative  Office  (TECRO)  agreed  to 
amend  and  extend  their  current 
agreement  for  two  consecutive  one-year 
periods  beginning  on  January  1,  1996 
and  extending  through  December  31, 
1997. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1996  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
pubhshed  on  December  19, 1995). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  24,  1996. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to 
Memorandum  of  Understanding  (MOU) 
dated  December  29,  1995  between  the 
American  Institute  in  Taiwan  and  the  Taipei 
Economic  and  Cultural  Representative  Office 
(TECRO);  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3.  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  February  1,  1996, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month p>eriod  which  t>egins  on  January  1, 
1996  and  extends  through  December  31, 
1996,  in  excess  of  the  following  restraint 
limits: 


Category 


Groupl: 

200-224,  225/317/326,  226,  227,  229,  300/301/  607, 
313-315.  360-363,  369-U670-U870,'  369-S,2 
369-0,3  400-414,  464-469,  600-606,  611.  813/ 
614/615/617,  618,  619/620,  621-624,  625/626/ 
627/628/629,  665,  666,  669-P,*  669-T.s  669-0,« 
670-H,'  and  670-0,*  as  a  group. 
Sut)ievels  in  Group  1 : 

218  „„. „ _ 

225/31 7/326  

226  „ 


Twelve-nxxTth  llniit 


561,758.816  square  meters  squivalenL 


20,114,129  square  meters. 
35,702,525  square  meters. 
6,478.868  square  meters. 


'Category  33a-S:  only  HTS  number* 
6103.22.0050,  6105.10.0010,  6105.10.0030, 
6105.90.8010,  6109.10.0027,  6110.20.1025, 
6110.20.2040.  6110.20.2065.  6110.90.9068. 
6112.11.0030  and  6114.20.0005;  Category  339-S: 


only  HTS  number*  6104.22.0060,  6104.29.2049, 
6106.10.0010.  6106.10.0030,  6106.90.2510, 
8106.90.3010,  6109.10.0070,  6110.20.1030. 
6110.20.2045.  6110.20.2075,  6110.90.9070, 
6112.11.0040, 6114.20.0010  and  6117.9agO20: 


Category  638-S:  all  HTS  numbers  except 
8109.90.1007.  6109.90  1009.  6109.90.1013  and 
6109.90.1025:  Category  639-S:  all  HTS  numbers 
except  6109.90.1050.  6109.90.1060.  6109.90.1065 
and  6109.90.1070. 


Category 


300/301/607 


363  

369-U670-L/870 

611  

613/614/615/617 

619/620  

625/626/627/628/629  

669-P 

669-T  

670-H  

Group  I  Sut>group: 

200,  219,  313,  314,  315,  361,  369-S  and  604,  as  a 
group. 
Within  Group  I  sut)group: 

200  * 

219  - " 

313  - 

314  

315  - 

361  ~ 

369-S 

604 

Group  II: 

237.  239,  330-332,  333/334/335,  336,  338/339, 
340-345,  347/348,  349,  350/650,  351,  352/652, 
353.  354,  359-C/659-C,9  359-H/659-H,'o  35^ 
O,"  431^44,  445/446,  447/448,  459.  630-632, 
633/634/635,  636,  638/639,  640.  641-644,  645/ 
646,  647/648,  649,  651,  653,  654,  659-8,^2  659- 
0,'3  831-844  and  846-859,  as  a  group. 
Sublevels  in  Group  II: 

237  

239  ~ 

331 

336  

338/339  _.„ 

340 

345  

347/348  


Twelve-month  limit 


352/652  

349-C/659-C 
359-H/659-H 

433  

434  

436  

436  

438 

440  

442  

443  

444  

445/446  -. 

631   

633/634/635  .. 


638/639 
640  


642  

643 

644  

645/646 
647/648 


659-S •• 

835  " 

Group  II  Subgroup: 

333/334/335,  341,  342,  350/650,  351,  447/448,  636, 
641  and  651,  as  a  group. 
Within  Group  II  Sutjgroup: 

333/334/335  


1,640,166  kilograms  of  which  not  more  than  1,366,804  kilograms  shall  be  in  Cat- 
egory 300;  not  more  than  1,366,804  kilograms  shall  be  in  Category  301;  and  not 
more  than  1 ,366,804  kitograms  shall  be  In  Category  607. 

11,965,746  numbers. 

46,172,659  kilograms. 

2,899,234  square  meters. 

17,980,761  square  meters. 

13,216,138  square  meters. 

17,197,317  square  meters. 

312,641  kilograms. 

1,016,150  kilograms. 

17,680,750  kilograms. 

136,210,756  square  meters  equivalent. 


649,926  kilograms. 
14,791,664  square  meters. 
64,691,319  square  meters. 
26,347,876  square  meters. 
20,189,186  square  meters. 
1 ,305,558  numbers. 
447,967  kilograms. 
218,873  kilograms. 


755,000,000  square  meters  equivalent. 


634,985  dozen. 
5,467,216  kitograms. 
502,181  dozen  pairs. 
108,183  dozen. 
760,244  dozen. 
1,1 16,676  dozen. 
113,039  dozen. 

1,064,931  dozen  of  which  not  more  than  1,064,931  dozen  shall  be  in  Categones 
'347-W/348-W."» 
2,870,220  dozen. 
1 ,447,633  kilograms. 
4,747,826  kilograms. 
14,792  dozen. 
10,271  dozen. 
24,389  dozen. 
4,855  dozen. 
27,409  dozen. 
5,309  dozen. 
43,607  dozen. 
41,414  numt)ers. 
58,981  numbers. 
134,077  dozen. 

4,678.788  dozen  pairs.  .    ^  ^  .,„, 

1,634,440  dozen  of  which  not  more  than  959,317  dozen  shall  be  in  Categones  633/ 

634  and  not  more  than  850,077  dozen  shall  be  in  Category  635. 
6,565,058  dozen  ^  _^. 

1,058,909  dozen  of  whteh  not  more  than  281.710  dozen  shall  be  in  Category  640- 

777,133  dozen. 

492,845  numbers. 

688,863  numbers. 

4,107,691  dozen. 

5,248,544  zone  0I  whk^  not  more  than  5,248,544  dozen  shall  be  in  Categones  647- 

'w/648-W.'8 
1,601,702  kilograms. 
18,103  dozen. 

74,639,669  square  meters  equivalent. 

278,326  dozen  of  whk*  not  more  than  150,760  dozen  shall  be  in  Category  335. 


:j(J(!i. 
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007 


Category 


341  

342  

35(V660 

351  

447/448 

636  

641   

651   

Group  III: 


TweJve-month  limit 


Sublevel  in  Group  111—845 


334,872  dozen. 

209.196  dozen. 

132.691  dozen. 

348,033  dozen. 

20,212  dozen. 

372,236  dozen 

728,891  dozen  o(  which  not  more  than  255.1 12  dozen  shall  be  in  Category  641-V 

436.458  dozen. 

849.513  doz«n. 


and 


.  J^S1!!?^2L  ®J°'    '^^^^9?^    •^^^'    °"^    ^^S    numbers    4202.12.4000.    4202.12.8020,    4202.12.8060.    4202.92.1500,    4202  92  3015 
4202.92.6090;  Category  670-L;  only  HTS  numbers  4202.12  8030.  4202.12.8070.  4202.92.3020.  4202.92  3030  and  4202  92  9025 
*Category369-S:  only  HTS  number  6307  10  2005 

J^}^^!^n  ^^\o".""**"Jn'=??'  4202.12.4000.  4202.12.8020.  4202.12.8060,  4202.92.1500.  4202.92.3015.  4202.92.6090  (Category 
3o9-L);  and  6307.102005  (Category  369-S). 

♦Category  669-P:  only  HTS  numbers  6306.32.0010,  6305.32.0020,  6306.33.0010.  6306.33.0020  and  6306  39  0000 

*  Category  669-T:  onJy  HTS  numbers  6306.12  0000,  6306.19  0010  and  6306.22  9030 
S^iSl^U^'tt£::9Lllln'',^^^  6305.33.0010.  6305.33.0020.  6305.39.0000  (Category  66^P): 

'Category  670-H,  only  HTS  numbers  4202  22.4030  and  4202.22  8050 
420292^  3^202  92"9^5"(c5*"  "g^J20222.4030  4202.22.8050  (Category  670-H);  4202.12.8030.  4202.12.8070,  4202.92.3020. 


6203.432090,    6203.49.1010,    6203.49  1090,    6204.63.1510,    6204.69.1010,   6210.10.9010,   6211.33.0010,   6211.33.0017   and 


6112.41.0010,    6112.41.0020,    6112.41.0030,    6112.41.0040. 


6 

6203.432010, 
6211  43.0010. 

65;;^^o,^9o'?;^"^^"SiS^(^9i^^?^^  ^^  -•>  ^^^  --^  6502.00.9030. 6504.00.9015. 

cJ,o^f^^S?fX  ^^^'^^^^^   numbers   except   6103.42.2025.   6103.49.8034.   6104.62.1020,   6104.69.8010,   6114.20  0048    6114.20  0052 
fS?e^359-Hf^  6204.62.2010.  6211.32.0010.  6211.32.0025  and  6211.42.0010  (Category  359-C);  6505.90^54o7nd  65(»!90^^ 

'^Category  659-S:  only  HTS  numbers  6112.31.0010.  6112.31.0020 
6112.11  1010,  6111  11.1020,  6111.12.1010,  and  6211.12.1020. 
^.'^Pfl^9^  659-0:  all  HTS  numbers  except  6103.23  0065.  6103.43.2020.  6103.43.2025.  6103.49.2000  6103  49  8038  6104  63  1020 
f^f^^2^'  6104.69.1000.  6104.69.8014,  6114.303044.  611430.3054,  6203.43.2010,  62(0^32^  62M  49  1010 "  62^^^ 
ffSl^I^S'  6204  69  1010,  6210  109010.  6211.330010,  6211  330017,  and  621 1.43.0010  (Category  ^9^)  6502  00  9030  6504009015' 
^o^^?^n^^.^,^■J^?^J^•  6506.90.6090,  6506  90  7090.  6205.90.8090  (Cate^65*-H)  6^2  3V(Wia'  6Tl2  31  0020 
6112^41.0010.  6112.4  .0020  6112  41.0030.  6112.41.0040.  621 11 1.1010  6211.11.1020,  621 1  12.1  diO  and  6211  12.1020  (Category  659-S) 
co!v5r,'®8?7  ^Zr^-  °"'y  "^^  numbers  6203  19.1020,  6203.19.9020.  6203  22.3020,  6203.22.3030  6203  42  4005  6203  42  4010 
^i^iV^'  6203.42.4025,  6203.42.4035,  6203.42.4045,  6203.42.4050.  6203.42.4060:  6203  49  8020  6210  40  9033'  ^"""^ "^ ''"^°' 
fl;]^TX^°-  ?!S  6211,32.0040;  Category  348-W:  only  HTS  numbers  6204  12.0030,  6204.19.8030'  6204  22 3040' 
l^^t^.-  JP^F^^^-  6204.62  4d05.  6204.62  401(5,  6204  62.4020,  6204.62  4030  6204.62.4040  6204^S' 
62(R62.4065,  6204  69  6010,  6204.699010,  6210.50  9060,  621 1  20.1560,  621 1  206810,  6211.42  0030  and  6217  90  90M 
''Category  640-Y:  only  HTS  numbers  6205.30.2010,  6205  30  2020,  6205  30.2050  and  6206  30  2060 

'"Category    647-W:    oniy     HTS    numbers    6203  23.0060,     6203  23.0070,    6203.29  2030.     

6203.49.1500.    6203.49.2015! 

and    6211.33.0030;    Category 

6204.632000.    6204  63  3000, 

6204692560,    6204.69  6030, 


6211  20.1520. 
6204.22.3050, 
6204.62.4055. 


6203.43.4010. 
6203.49.8030. 
6204.23  0045. 
6204.633540. 


6203.43  4020, 
621040  5030, 
6204.29  2020. 
6204.69.2510. 


6203.43.4030, 
621120.1525, 
6204  29.2025, 
6204  69  2530, 


6203.43  4040 
6211.20  3820 
6204  29.4038. 

6204  69  2540, 

621120  6820,  621 1.43.0040  and  6217.90.9060. 

"Category  641-Y:  only  HTS  numbers  6204.23.0060.  620429.2030.  6206.40.3010  and  6206.40.3025. 


623029.2035. 
6203.49^030. 
648-W;    only 
6204.63.3510, 
6204.69.9030. 


6203.43.2500. 
6203.49.2045. 
HTS  numbers 
6204,63.3530, 
6210.50.5035. 


6203.43  3500, 
6203492060. 
620423.0040, 
6204.63.3532. 
6211.20.1555. 


Iinports  chai^ged  to  these  category  limits  for 
the  period  January  1,  1995  through  December 
31. 1995  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  good  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  current  bilateral  textile 
agreement,  effected  by  exchange  of  notes 
dated  August  21.  1990  and  September  28. 
1990.  as  amended  and  extended.  The 
conversion  factors  are  as  follows. 


Category 

Conversion  (ac- 
tors (sqiiare  me- 
ters equivalent/ 
category  unit) 

359-C/659-C „ 

359-H/659-H 

369-U670-L/870 

633/634/636 

638/639 

10.1 
11.5 
3.8 
34.1 
12.5 

Category 

Conversion  fac- 
tors (square  me- 
ters equivalent/ 
category  unit) 

300^1/607 

333/334/335 

352/652 

8.5 
33.75 
11.3 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  (Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  96-1745  Filed  1-29-96;  8:45  am) 
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DEPARTMENT  OF  DE  -  E  N  S  E 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Notice  to  Add  a 
System  of  Records 

agency:  Department  of  Defense. 
ACTION:  Notice  to  add  a  system  of 
records. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  is  proposing  to  add  one  system 
of  records  notice  to  its  inventory  of 


UMI 


Privacy  Act  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 
DATES:  The  addition  is  effective 
February  29.  1996.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer,  Washington 
Headquarter  Services.  Correspondence 
and  Directives  Division.  Records 
Management  Division,  1155  Defense 
Pentagon,  Room  5C315,  Washington,  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  69,5-0970. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C,  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  January  5.  1996,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals.'  dated  July  25,  1994  (59  FR 
37906,  July  25.  1994). 

Dated:  January  23  1996. 


Patricia  L,  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DMA  07 
SYSTEM  NAME: 

Defense  Medical  Information  System 
(DMIS). 

SYSTEM  LOCATION: 

Primary  location:  Directorate  of 
Information  Management,  Building 
1422,  Fort  Detrick,  MD  21702-5000. 

Secondary  location:  Service  Medical 
Treatment  Facility  Medical  Centers  and 
Hospitals,  and  Uniformed  Services 
Treatment  Facilities.  For  a  complete 
listing  of  all  facility  addresses  write  to 
the  system  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERE:  Br  :ME 
SYSTEM: 

Uniformed  services  medical 
beneficiaries  enrolled  in  the  Defense 
Enrollment  Eligibility  Reporting  System 
(DEERS)  or  those  who  receive  medical 


care  at  one  or  more  of  DoD's  medicai 
treatment  facilities  (MTFs)  or  one  of  the 
Uniformed  Services  Treatment  Facilities 
(USTFs).  or  who  have  care  provided 
under  the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  program. 

CATEGORIES  Of  RECORDS  (N  THE  SYSTEM: 

Sele<:ted  data  elements  extracted  from 
the  DEERS  beneficiary  and  enrollment 
records.  Electronic  files  containing 
beneficiary  identifier,  date  of  birth, 
gender,  sponsor  status  (active  duty  or 
retired),  relationship  of  patient  to 
sponsor,  pay  grade  of  sponsor,  state  or 
country,  zip  code,  and  enrollment  and 
eligibijity  status. 

Individual  patient  hospital  discharge 
records.  Electronic  files  containing 
patient  ID,  date  of  birth,  gender,  sponsor 
status  (active  diitv  c  retired), 
relationship  to  sponsor,  pay  grade  ot 
sponsor,  state  or  country,  zip  code, 
health  care  dates  and  .services,  provider, 
service  status,  health  status,  billed 
amount,  allowed  amount,  amount  paid 
by  beneficiary,  amount  applied  to 
deductible,  and  amount  paid  by 
government. 

Selected  data  elements  extracted  from 
the  CHAMPUS  medical  claims  records. 
Electronic  files  containing  patient  ID, 
date  of  birth,  gender,  sponsor  status 
(active  duty  or  retired),  relationship  to 
sponsor,  pay  grade  of  sponsor,  state  or 
country,  zip  code,  health  care  dates  and 
services,  provider,  service  status,  health 
status,  billed  amount,  allowed  amount, 
amount  paid  by  beneficiary,  amount 
applied  to  deductible,  and  amount  paid, 
by  government. 

Data  elements  extracted  from  the 
DEERS  electronic  Non-availability 
Statement  (NAS)  application.  Records 
containing  beneficiary  ID,  date  and 
types  of  health  care  services  not  covered 
by  the  issuing  entity  (MTFs,  etc),  along 
with  other  demographic  and  issuing 
entity  information. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1102  and  E.O.  9397. 

PURPOSE(S): 

DMIS  collects  data  from  multiple  DoD 
electronic  medical  systems  and 
processes  and  integrates  the  data  in  a 
manner  that  permits  heahh  management 
policy  analysts  to  study,  evaluate,  and 
recommend  changes  to  DoD  health  care 
programs.  Analysis  of  beneficiary 
utilization  of  military  medical  and  other 
program  resources  is  possible  using 
DMIS.  Statistical  and  trend  analysis 
permits  changes  in  response  to  health 
care  demand  and  treatment  patterns. 
The  system  permits  the  projection  of 
future  Medical  Health  Services  System 


uvlHSS)  beneficiary  population, 
utilization  requirements,  and  program 
costs  to  enable  health  care  management 
concepts  and  programs  to  be  responsive 
and  up  to  date. 

The  detailed  patient  level  data  at  the 
foundation  of  DMIS  permits  analysis  of 
virtually  any  aspect  of  the  military 
health  care  system, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures  . 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Health  Care  Finance 
Administration  for  conducting 
demographic  and  financial  analytical 

studies. 

To  the  Congressional  Budget  Office 
'or  projecting  costs  and  workloads 
as.sociated  with  DoD  Medical  benefits. 

To  the  Department  of  Veterans  Affairs 
(DVA)  for  coordinating  cost  sharing 
activities  between  the  DoD  and  DVA. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  optical 
and  magnetic  media. 

RETRIEVABILirY: 

Records  may  be  retrieved  by 
individual's  Social  Security  Number, 
sponsor's  Social  Security  Number, 
Beneficiary  ID  (sponsor's  ID,  patient's 
name,  patient's  DOB,  and  family 
member  prefix  or  DEERS  dependent 
suffix). 

SAFEGUARDS: 

Automated  records  are  maintained  in 
a  controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  this  area 
is  restricted  to  personnel  with  a  valid 
requirement  and  authorization  to  enter. 
Physical  entry  is  restricted  by  the  use  of 
a  cipher  lock  on  the  only  entrance  to  the 
computer  room.  Personal  data 
maintained  at  the  back-up  site  is  stored 
in  a  locked  room. 

Access  to  DMIS  records  is  restricted 
to  individuals  who  require  the  data  in 
the  performance  of  official  duties. 
Access  is  controlled  through  use  of 
passwords. 

RETENnON  AND  DISPOSAL: 

Records  are  permanent.  They  are 
transferred  to  the  National  Archives 
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when  no  longer  needed.  Records  are  de- 
personalized by  replacing  identifiers 
with  non-indexed  control  numbers 
befon>  transfer  to  the  National  Archives. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Ck)rporate  Executive  Information 
System  Program  Office,  Six  Skyline 
Place,  Suite  698,  5109  Leesburg  Pike. 
Falls  Church.  VA  22041-3201. 

NOmCATlON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
,  is  contained  in  this  system  should 
address  written  inquiries  to  the 
Corporate  Executive  Information  System 
Program  OfFice.  Six  Skyline  Place.  Suite 
698.  5109  Leesburg  Pike,  Falls  Church. 
VA  22041-3201. 

Requests  should  contain  the  full 
names  of  the  beneficiary  and  sponsor, 
sponsor  Social  Security  Number. 
sponsor  service,  beneficiary  date  of 
birth,  beneficiary  sex.  treatment 
facility(ies).  and  fiscal  year(s)  of  interest. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  .system  of  records  should  address 
written  requ€?sts  to  Corporate  Executive 
Information  System  Program  Office.  Six 
Skyline  Place.  Suite  698,  5109  Leesburg 
Pike.  Falls  Church,  VA  22041-3201. 

R«quests  should  contain  the  full 
names  of  the  beneficiary  and  sponsor, 
sponsor  Social  Security  Number, 
sponsor  service,  beneficiary  date  of 
birth,  beneficiary  sex,  treatment 
facility(ies]  that  have  provided  care,  and 
fiscal  year(s)  of  interest. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  data  records  that  are 
assembled  to  form  the  DMIS  data  base 
are  submitted  by  the  Military 
Departments,  the  Defense  Enrollment 
Eligibility  Reporting  System,  the  Office 
of  the  Civilian  Health  and  Medical 
Program  for  the  Uniformed  Services,  the 
Uniformed  Service  Treatment  Facility 
Managed  C^re  System,  and  the  Health 
Care  Finance  Administration. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  96-01615  Filed  01-29-96;  8:45  am] 
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Department  of  ttie  Navy 


Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  tor  Closure:  Naval 
Research  Laboratory,  Underwater 
Sound  Reference  Detachment, 
Orlando,  FL  (NRLUSRDO) 

summary:  This  Notii:e  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
NRLUSRDO  and  the  surphis  property 
that  is  located  at  that  base  closure  site. 
FOR  FURTHER  INFORMATION  COffTACT:  John 
J.  Kane.  Director,  Department  of  the 
Navy.  Real  E.state  Operations,  Naval 
Facilities  Engineering  Command.  200 
Stovall  Street.  Alexandria.  VA  22332- 
2300.  telephone  (703)  325-0474,  or  Mr. 
E.R.  Nelson,  Director.  Renl  Estate 
Division.  Southern  Division.  Naval 
Facilities  Engineering  C^omniand,  North 
Charleston.  SC  29419-9010,  telephone 
(803)  820-7494.  For  more  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e., 
acreage,  floor  plans,  sanitary  facilities. 
e.xact  street  address,  etc.),  contact  Mr. 
Gary  VVoofis,  Naval  Research 
Laboratory,  PO  Box  368337.  Orlando,  FL 
32856-8337.  telephone  (407)  857-5140. 
SUPPLEMENTARY  INFORMATION:  In  1995, 
the  NRLUSRDO,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Pub.  L.  101-510,  ns  amended.  Pursuant 
to  this  designation,  on  September  28. 
1995.  land  and  facilities  at  this 
installation  were  declared  excess  to  the 
Department  of  the  Navy  and  available 
for  use  by  other  federal  agencies.  No 
interest  has  been  expres.sed. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
section  2905(1))  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421),  the  following  information 
regarding  the  redevelopment  authority 
and  surplus  property  at  the  NRLUSRDO 
is  published  in  the  Federal  Register. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
NRLUSRDO  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  Orange 
County.  FL.  The  points  of  contact  are 
Mr.  Robert  E.  Wiegers.  Orange  County 
Planning  Department,  and  Ms.  Ceretlia 
Leon.  Assistant  County  Administrator. 
201  S.  Rosalind  Ave..  Orlando.  FL 


32802,  telephone  (407)  8  >. 
(407)  836-5362. 
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Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  NRLUSRDO  that  are 
surplus  to  the  federal  government. 

Land 

Approximately  10.50  acres  of 
improved  fee  simple  land,  of  which  7 
acres  is  submerged  land  at  the  NRLUSD 
in  Orange  County,  FL  and 
approximately  7.5  acres  of  fee  simple 
land  in  Lake  County.  FL.  In  general,  all 
areas  will  be  available  upon  the  closure 
of  the  Laboratory,  anticipated  for  March 
1997. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  Laboratory  closes  in  March  1997, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 

Miscellaneous  facilities  (27 
structures)  Comments:  Approx.  79,394 
square  feet.  Includes  administrative, 
storage,  and  laboratory  facilities. 

— Paved  areas.  Comments:  Includes 
roads,  sidewalks,  and  parking  areas. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  section 
,  2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994.  state  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the 
NRLUSRDO  shall  submit  to  Orange 
County,  FL  a  notice  of  interest,  of  such 
governments,  representatives  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C)  of 
said  section  2905(b),  Orange  County 
shall  assist  interested  parties  in 
evaluating  the  surplus  property  for  the 
intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Florida  the  date  by  which  expressions  of 
interest  must  be  submitted. 

Dated:  January  19,  1996. 

Michael  A.  Waters, 

LCDR.fAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doc.  96-1662  Filed  1-29-96;  8:45  am] 
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Community  Pec^yelopmen!  Authority 
and  Available  Si^rpius  Buildings  and 
Land  at  Militar,    ^stailations 
Designated  fc  Ciosu'-f^   Nava^  Reserve 
Center,  Sheboyga     w 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Reserve  Center.  Sheboygan,  WI, 
and  the  surplus  property  that  is  located 
at  that  base  closure  site. 
FOR  further  information  C    n'  cct:  John 
J.  Kane.  Director.  Department  ot  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300.  telephone  (703)  325-0474,  or  Mr. 
E.R.  Nelson,  Director,  Real  Estate 
Division,  Southern  Division,  Naval 
Facilities  Engineering  Command,  North 
Charleston,  SC  29419-9010,  telephone 
(803)  820-7494.  For  more  detailed 
information  regarding  particular 
properties  identified  in  this  Notice  (i.e., 
acreage,  floor  plans,  sanitary  facilities, 
exact  street  address,  etc.),  contact  Mr. 
Steve  Campbell  at  the  above  North 
Charleston  address  and  at  telephone 
(803) 820-7492. 

SUPPLEMENTARY  information:  In  1995, 
the  Naval  Reserve  Center,  Sheboygan, 
WI,  was  designated  for  closure  pursuant 
to  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  Pursuant  to  this 
designation,  on  28  September  1995, 
land  and  facilities  at  this  installation 
were  declared  excess  to  the  Department 
of  the  Navy  and  available  for  use  by 
other  federal  agencies.  No  interest  has 
been  expressed. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103—421),  the  following  information 
regarding  the  redevelopment  authority 
and  surplus  property  at  the  Naval 
Reserve  Center,  Sheboygan,  WI  is 
published  in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Reserve  Center,  Sheboygan,  WI 
for  purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  City  of  Sheboygan,  WI. 
The  Director  of  City  Development  is  Mr. 
Robert  Peterson,  807  Center  Avenue, 
Sheboygan,  WI  53081-4414,  telephone 
(414) 459-3377. 


Surplus  Propcrt.  Discriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Reserve 
Center,  Sheboygan,  WI  that  are  surplus 
to  the  federal  government. 

Approximately  1.20  acres  of  improved 
fee  simple  land  at  the  Naval  Reserve 
Center.  Sheboygan,  WI.  In  general,  all 
areas  will  be  available  upon  the  closure 
of  the  Center,  anticipated  for  September 
1996. 

Buiuluius 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  Center  closes  in  September  1996, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 

— Office/administration  building. 

Comments:  Approx.  14,200  square 

feet. 
— Paved  areas.  Comments:  Includes 

roads,  sidewalks,  and  parking  areas. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  state  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Reserve  Center,  Sheboygan,  Wisconsin 
shall  submit  to  the  City  of  Sheboygan  a 
notice  of  interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  Interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C)  of 
said  Section  2905(b),  the  City  of 
Sheboygan  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Wisconsin  the  date  by  which 
expressions  of  interest  must  be 
submitted. 

Dated:  January  19, 1996. 
M.A.  Waters, 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 

Officer. 

IFR  Doc.  96-1663  Filed  1-29-96;  8:45  am) 
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Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Point  Molate 
Fuel  Department,  Richmond,  CA 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Point  Molate  Fuel  Department,  located 
in  Richmond,  Contra  Costa  County, 
California,  and  the  surplus  property  that 
is  located  at  that  base  closure  site. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703)  325-0474,  or  Mr. 
William  R.  Carsillo,  Real  Estate  Center. 
Engineering  Field  Activity  West,  900 
Commodore  Drive,  San  Bruno,  CA 
94066-5006,  telephone  (415) 244-3815, 
facsimile  (415)  244-3803.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Lieutenant  Commander  Rich 
lannicca.  Base  Closure  Officer,  Fleet  and 
Industrial  Supply  Center  Oakland,  250 
Executive  Way,  Oakland,  CA  94625- 
5000,  telephone  (510)  302-5377, 
facsimile  (510)  302-5381. 
SUPPLEMENTARY  INFORMATION:  In  1995, 
Point  Molate  Fuel  Department, 
Richmond,  CA,  was  designated  for 
closure  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation,  on  28 
September  1995,  land  and  facilities  at 
this  installation  were  declared  excess  to 
the  Department  of  Navy  and  made 
available  for  use  by  other  federal  public 
agencies.  No  interest  has  been 
expressed. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  Point  Molate  Fuel 
Department.  Richmond,  CA  is  published 
in  the  Federal  Register: 

Redevelopment  Authority 

The  redevelopment  authority  for 
Point  Molate  Fuel  Department, 
Richmond,  CA  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  LRA  for 
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Point  Muidte.  Uay  to  day  operationa  of 
the  Commission  are  handled  by  a 
professional  staff.  The  address  of  the 
redevelopment  authority:  LRA  for  Point 
Molate,  2600  Barret  Avenue,  Richmond, 
California  94804,  telephone  (510)  620- 
69.52. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  Point  Molate  Fuel 
Defwrtment,  Richmond,  CA,  that  are 
surplus  to  the  Federal  government. 

Land 

Approximately  413  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Point  Molate  Fuel  Department,  located 
in  the  City  of  Richmond,  Contra  Costa 
County,  California.  In  general,  all  areas 
will  be  available  upon  the  closure  of  the 
facility,  anticipated  for  1998. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  facility  closes  in  1998,  unless 
otherwise  indicated.  Property  numbers 
are  available  on  request. 
— Petroleum  product  storage  and 

distribution  systems.  17  miles  of 

aboveground  and  underground 

pipeline  with  associated  facilities, 

and  23  above  and  below  ground  tanks 

with  a  total  capacity  of  1.1  million 

barrels. 
— Piers  and  moorings.  (3  structures.) 
— Warehouse/storage.  (9  structures). 

336,308  square  feet. 
— Office/administration.  (1  structure). 

6,136  square  feet. 
— Fire  station.  (1  structure).  4,238 

square  feet. 
— Housing.  (29  single-family  units). 

32.928  square  feet. 
— Garages.  (6  structures).  6,325  square 

feet. 
—Heating  plant.  (1  structure).  2,255 

square  feet. 
— Public  works  shops.  (3  structures). 

8,141  square  feet. 
— Laboratory.  (1  structure).  8,900  square 

feet. 
— Vehicle  maintenance.  (1  structure). 

1,711  square  feet. 
— Utilities.  Gas,  electrical,  water, 

telephone,  sewer. 
— Railroad.  4.3  miles  of  track. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 


located  in  the  vicinity  ut  the  Fuinl 
Molate  Fuel  E)epartment,  Richmond, 
CA,  shall  submit  to  the  said 
redevelopment  authority  (LRA  for  Point 
Molate)  a  notice  of  interest,  of  such 
governments,  representatives  and 
parties  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  paragraphs  7(C)  of 
said  Section  2905(b),  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Richmond,  California  the  date  by  which 
expressions  of  interest  must  be 
submitted. 

Dated.  )anuary  19, 1996. 
M.A.  Waters, 

LCDR.  lAllC.  USN,  Federal  Register Uaison 
Officer. 

|FR  Doc.  96-1661  Filed  1-29-96;  8:45  am) 
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Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement  for 
the  Disposal  and  Reuse  of  Naval  Base 
Philadelphia,  Philadelphia,  PA 

summary:  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Disposal  and  Reuse  of  Naval 
Base  Philadelphia.  Philadelphia,  PA. 
This  action  is  being  conducted  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(Pub.  L.  101-510). 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  ofTicials,  special 
interest  groups,  the  media,  and  the 
South  Philadelphia  Branch  of  the  Free 
Library  of  Philadelphia;  1700  South 
Broad  Street,  Philadelphia.  A  limited 
number  of  single  copies  are  available  at 
the  address  listed  at  the  end  of  this 
notice  for  public  review  and  comment. 
A  public  hearing  to  inform  the  public  of 
the  DEIS  findings  and  to  solicit 
comments  will  be  held  on  February  15, 
1996,  beginning  at  7:30  p.m.,  at  the 
South  Philadelphia  Community  Center, 
2600  South  Broad  Street  (comer  of 
Broad  St.  and  Oregon  Ave.), 
Philadelphia,  Pennsylvania.  Please  call 
the  point  of  contact  listed  below  or  the 
Community  Center  at  (610)  467-1500  in 


the  case  of  inclement  weather  to 
confirm  that  the  meeting  will  take  place. 

Federal,  state,  local  agencies  and 
interested  parties  are  invited  and  urged 
to  be  present  or  represented  at  the 
hearing.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer; 
however,  to  ensure  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  this  study.  Equal 
weight  will  be  given  to  both  oral  and 
written  statements. 
ADDRESSES:  Written  comments  on  the 
DEIS  should  be  mailed  to  the  address 
noted  below,  and  must  be  postmarked 
by  March  4,  1996  to  become  part  of  the 
official  record.  Additional  information 
concerning  this  notice  may  be  obtained 
by  contacting  Ms.  Tina  Deininger,  (Code 
202),  Northern  Division,  Naval  Facilities 
Engineering  Command,  10  Industrial 
Highway,  MSC  82,  Lester,  PA,  19113, 
telephone  (610)  595-0759,  facsimile 
(610) 595-0778. 

Dated:  January  25, 1996. 
M.D.  Schetzsle, 

LT.  JAGC,  USNR,  Alternate  Federal  Register 
Uaison  Officer. 

(PR  Doc.  96-1669  Filed  1-29-96;  8:45  am] 
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Notice  Of  Intent  To  Prepa'f  an 
EnvlronnMntal  Irrp.i  *  Statement  on 
General  Developm*^'  ■  ai  tne  Acoustic 

Research  Detachmer     Bay  view  *[ 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
the  Department  of  the  Navy  announces 
its  Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  evaluate  the 
environmental  effects  of  implementing  a 
plan  for  General  Development  at  the 
Naval  Surface  Warfare  Center,  Acoustic 
Research  Detachment  (ARD)  in 
Bayview,  Idaho.  Bayview  is  situated  on 
Scenic  Bay  in  the  southern  end  of  Lake 
Pend  Oreille  in  Kootenai  County,  Idaho. 
Bayview  is  approximately  70  miles 
northeast  of  Spokane,  Washington,  35 
miles  north  of  Coeur  D'Alene,  Idaho, 
and  approximately  75  miles  south  of  the 
Canadian  border. 

The  mission  of  the  ARD  is  to  support 
underwater  acoustic  research 
experiments.  Lake  Pend  Oreille 
provides  certain  characteristics  that 
provide  an  ideal  acoustic  and  water 
quality  environment  for  research 
experiments.  The  ARD  operates 
facilities  ashore  and  in  Lake  Pend 
Oreille.  The  shore  facilities  are  generally 
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divided  into  the  Waterfront  Industrial 
Area  and  Upland  Base.  The  Waterfront 
Industrial  Area,  located  along  the  lake 
shoreline,  is  suited  to  water  access, 
berthing,  and  equipment  maintenance 
facilities.  The  Upland  Base,  located  on 
a  bluff  above  the  shoreline,  is  suited  to 
administrative  facilities.  Currently, 
functions  and  facilities  are  scattered 
among  dispersed  facilities  causing 
inefficiency  in  operations.  Planning  for 
future  operations  at  ARD  has  identified 
a  need  to  consolidate  dispersed  facilities 
and  functions,  bringing  together  related 
fimctions  for  an  increased  operations 
efficiency. 

Two  alternative  programs  for 
improvements  to  both  the  Waterfront 
Industrial  Area  and  the  Upland  Base 
have  been  identified  to  accomplish  this 
goal.  These  alternatives  will  focus  on 
design  and  configuration  options  for 
two  principal  developmental  projects. 
These  projects  are  the  construction  and 
operation  of  a  Model  Engineering  and 
Support  Facility  (MESF)  and  an 
Acoustic  Test  and  Analysis  Center 
(ATAC).  The  EIS  will  address  the 
environmental  impacts  of  these  two 
projects  and  associated  capital 
improvements  in  comparative  analysis. 
The  EIS  will  also  address  ARD 
operations  supported  by  these  facilities, 
including  acoustic  experimentation  in 
Lake  Pend  Oreille.  The  No  Action 
alternative  would  result  in  continuing 
operations  at  ARD  and  using  the 
existing  facilities  without  change. 

The  proposed  MESF  is  needed  to 
improve  waterbome  operational 
efficiency.  It  would  incorporate  an 
interior  model  life  well,  storage, 
maintenance  shop,  and  laboratory 
space.  It  would  replace  an  existing  barge 
which  is  not  adequate  to  support 
mission  requirements  of  storage  and 
handling  capacity.  As  proposed,  the 
MESF  is  a  pile-supported  structure  over 
a  dredged  sUp  area  used  for  retrieving 
models  from  the  lake.  Several  design 
options  are  available  for  environmental 
analysis,  including  a  pile  support 
option,  a  floating  barge  support  option, 
and  no-dredge  model  shp  option. 

The  proposed  ATAC  would 
consolidate  project  management, 
computer  centers,  record  storage,  and 
conference  facilities  with  Waterfront 
Industrial  area  shop  functions  in  a  new 
facility  located  near  the  present  site  of 
Building  1.  The  proposed  ATAC  would 
replace  the  existing  Building  1  and 
provide  additional  vehicle 
maneuverability  and  laydown  space 
along  the  shoreline  within  the 
Waterfront  Industrial  Area.  Building  1 
would  be  demohshed.  In  the  alternative 
design  option  for  this  faciHty  project, 
management,  computer,  storage,  and 


conference  functions  would  be  located 
in  a  new  facility  in  the  Upland  Base. 
The  Waterfront  Industrial  Area  shops 
would  be  consolidated  in  a  new 
building  to  be  located  near  Building  1 ; 
Building  1  would  also  be  demoUshed 
under  this  alternative. 

In  addition  to  construction  of  these 
facilities,  the  proposed  action  includes 
a  number  of  other  associated  capital 
improvements  in  the  Waterfront 
Industrial  Area  and  Upland  Base. 
Improvements  in  the  Waterfront 
Industrial  Area  would  include  extension 
of  the  floating  log-boom  wave  diffuser, 
construction  of  a  pier  to  the  existing 
model  support  platform,  and  relocation 
and  construction  of  a  new  hazardous 
materials  handling  faciUty.  The  new 
construction  would  require  removal  of 
1940's  vintage  buildings  and  other 
temporary  structures.  Associated  with 
these  improvements  are  bank 
stabilization  projects  to  protect  the  lake 
and  Navy  resources.  Improvements  to 
the  Upland  Base  would  include  the 
relocation  of  the  main  gate  and  entry 
road,  expansion  of  the  main  parking  lot, 
and  construction  of  a  new  recreation 
activity  area. 

The  EIS  will  discuss  enviroiunental 
impacts  resulting  from  construction  and 
operation  of  these  facilities,  mitigation 
measures,  and  indirect  enviroiunental 
impacts  to  area  land  use  patterns. 
Significant  environmental  issues  that 
will  be  addressed  in  the  EIS  will 
include,  but  not  limited  to,  impacts  on 
water  quality,  shoreline  habitat, 
threatened  and  endangered  species, 
groundwater,  land  use,  transportation, 
noise,  utilities,  aesthetics,  air  quality, 
cultural  resources,  and  environmental 
justice.  Cumulative  impacts  associated 
with  the  implementation  of  the 
proposed  action,  including  associated 
operations,  will  also  be  considered. 

Federal,  State  and  local  agencies,  and 
interested  individuals  are  encouraged  to 
participate  in  the  scoping  process  to 
determine  the  range  of  issues  and 
general  development  of  alternatives  to 
be  addressed  by  the  EIS.  A  pubUc 
scoping  meeting  to  receive  oral  and 
written  comments  will  be  held  on 
Tuesday,  February  27, 1996,  at  the 
Bayview  Community  Center,  16304 
Perimeter  Road,  Bayview,  Idaho  83803, 
at  7  p.m.  In  the  interest  of  available 
time,  each  spieaker  will  be  asked  to  limit 
oral  comments  to  five  minutes.  To  be 
most  helpful,  scoping  comments  should 
clearly  describe  specific  issues  or  topics 
which  the  commentor  believes  the  EIS 
should  address. 

ADDRESSES.  Written  comments  should 
be  sent  to  the  address  listed  below  and 
submitted  no  later  than  March  15,  1996 


to  become  part  of  the  official  record. 
Questions  regarding  the  scoping  process 
should  also  be  addressed  to: 
Commemding  Officer,  Engineering  Field 
Activity  Norfiiwest;  Naval  Facilities 
Engineering  Command,  19917  Seventh 
Avenue  NE,  Poulsbo.  WA  98370-7579 
(Attn:  Mr.  Peter  Havens,  Code  232PH), 
telephone  (360)  396-0916,  fax  (360) 
396-0854. 

Dated:  January  25, 1996. 
MJ).  Schetzsle, 

Lt.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

|FR  Doc.  96-1670  Filed  1-29-96;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  Teleconference 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  dociunent  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATES:  February  2, 1996. 
TIME:  1:00  p.m.-2:30  p.m.  (e.s.t.). 
location:  800  North  Capitol  Street,  NW, 
Suite  825,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer.  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C,  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994). 

The  Board  is  established  to  formulate 
pohcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
wrill  meet  February  2,  1996  ft-om  1:00 
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p.m.  until  2:30  p.m.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
Committee  will  review  and  approve  the 
agenda  for  the  March  meeting  of  the 
Board;  review  progress  of  Planning 
Initiative;  discuss  priorities  for  1997  and 
1998  assessments,  and  plans  for  the 
release  of  the  1996  math  report. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street.  N.W.,  Washington,  D.C., 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  lanuary  25, 1996. 
RoyTrubjr, 

Executive  Director,  National  Assessment 
Governing  Board. 

IFR  Doc.  96-1727  Filed  1-29-96;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
FE  Docket  No.  EA-d8-A] 

Application  To  Amend  Electricity 
Export  Authoriration;  Western 
Systems  Power  Pool 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


UMI 


summary:  The  Western  Systems  Power 
Fool  (WSFP)  filed  an  application  to 
amend  its  authorization  to  export 
electricity  to  Canada  by  adding  the 
names  of  fen  new  member  companies  to 
the  list  of  authorized  exporters. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  29,  1996. 
AOOAESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  U.S.  Department 
of  Energy,  Office  of  Fossil  Energy  (FE- 
52),  1000  Independence  Avenue,  SW 
Washington,  DC  20585-0350. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Mike  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPl^MENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act. 

On  September  2.  1994.  in  Order  No. 
EA-98.  the  Office  of  Fossil  Energy  (FE) 
authorized  22  members  of  the  Western 
System  Power  Pool  (WSPP)  in  order  to 
transmit  electric  energy  from  the  United 
States  to  Canada.  Specifically,  the  Order 
authorized  each  of  the  22  entities  to 
individually  export  electric  energy  to 


British  Columbia  Hydro  and  Power 
Authority  (BC  Hydro),  or  other  future 
Canadian  members  of  the  WSPP,  under 
the  terms  and  conditions  of  the  WSPP's 
pooling  agreement  and  service 
schedules  approved  by  the  Federal 
Energy  Regulatory  Commission  (FERC). 
The  order  further  authorized  that  the 
electric  energy  be  transmitted  using  the 
international  transmission  facilities  of 
the  Bonneville  Power  Administration. 

On  December  29,  1995,  WSPP,  on 
behalf  of  the  following  member 
companies,  filed  a  request  to  amend 
Order  No.  EA-98  by  adding  their  names 
to  the  list  of  authorized  exporters  in  this 
docket: 

Coastal  Electric  Services  (x)mpany 
Englehard  Power  Marketing,  Inc. 
Enron  Power  Marketing 
Entergy  Power.  Inc. 
Equitable  Power  Services  Company 
Heartland  Energy  Services 
lllinova  Power  Marketing.  Inc. 
Koch  Power  Services,  Inc. 
LC^E  Power  Marketing  Inc. 
Valero  Power  Services  Company 

By  this  joint  application.  eacJi  of  the 
participating  Pool  members  seeks  an 
export  authorization  allowing  them  to 
enter  into  transactions  with  BC  Hydro 
which  involve  the  exportation  of 
electricity  from  the  United  States.  All 
such  transactions  would  occur  pursuant 
to  the  terms  and  conditions  of  the 
WSPP's  pooling  agreement  and  service 
schedules  approved  by  the  FERC. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.21 1  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  Michael  E.  Small,  Wright  & 
Talisman,  Suite  600.  1200  G  Street,  NW. 
Washington,  DC  20005-3802 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 


Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  impair  the  sufficiency  of 
electric  supply  within  the  United  States 
or  will  not  impede  or  tend  to  impede 
the  coordination  in  the  public  interest  of 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC,  on  January  22, 
1996. 

Anthony  J.  Como, 

Director,  Office  of  Coal  fr  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  96-1607  Filed  1-29-96;  8:45  am| 
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Environmental  Ma    ,0Hmer'  S  te- 
Specific  Advisory  Board,  Femaid 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Femald. 

DATES:  Saturday,  February  10, 1996: 

8:30  a.m.-12:00  p.m. 

ADDRESS:  The  Joint  Information  Center, 

6025  Dixie  Highway,  Route  4,  Fairfield, 

Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force,  P.O.  Box  544,  Ross, 
Ohio  45061,  or  call  the  Femald  Citizens 
Task  Force  office  (513)  648-6478. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 


di.>>pusition  and  cleanup  priorities  at  the 
Fernald  site. 

Tentative  Agenda:  Saturday,  Febmary 
10, 1996 
8:30  a.m.    Call  to  Order;  Chair's 

Remarks 
8:45  a.m.     Committee  Chairs*  Reports 
9:00  a.m.     Discussion  of  On-Site 

Disposal  Cell  Issues 
10:30  a.m.     Break 

10:45  a.m.    Develop  Recommendations 
11:45  a.m.    Opportunity  for  Public 

Input 
12:00  a.m.     Adjourn 

A  final  agenda  will  be  available  at  the 
meeting.  Saturday,  February  10.  1996. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  chair 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  the  Task  Force  chair  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official,  Gary 
Stegner,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate,  Chair,  the  Femald  Citizens 
Task  Force,  P.O.  Box  544,  Ross,  Ohio 
45061  or  by  calling  the  Task  Force 
message  line  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  January  25, 
1996. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
IFR  Doc.  96-1730  Filed  1-29-96;  8:45  am) 

BILUNG  CODE  64S0-01-P 


Environmental  Management  Site 
Specific  Advisory  Board  hcjntora  S.te 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  i^ursuant  to  the  provisions  of 
the  Federal  Advi.sory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES:  Thursday,  February  1,  1996:  9 
a.m.-5:15  p.m.  Friday,  February  2,  1996: 
8:30a.m.-4:30  p.m. 

ADDRESSES:  Ramada  Inn,  435  Clover 
Island.  Kennewick,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Yerxa,  Public  Participation  Coordinator, 
Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland.  WA,  99352. 

SUPPLEMENTARY  INFORMATION: 

Puiposn  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

February  Meeting  Topics 

The  Hanford  Advisory  Board  will 
receive  information  on  and  discuss 
issues  related  to:  Strategic  Planning 
Update  and  Proposal,  Proposed  Advice 
on  1995  Budget  Reallocations,  Risk  Data 
Sheets,  Recommendations  on  300  Area 
Cleanup,  Groundwater  Strategy 
Document,  and  an  Update  on  N  Springs 
Wall.  The  Committee  will  also  receive 
updates  from  various  Subcommittees, 
including  reports  on:  the  Environmental 
Protection  Agency's  Budget  and 
Reorganization.  National  Waste 
Management  Programmatic 
Environmental  Impact  Statement,  Tank 
Waste  Remediation  System  Tri-Party 
Agreement  Change  Negotiations,  M-33 
Status  of  Negotiations,  M&I  Contract 
Status,  and  Workforce  Restructuring. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Jon  Yerxa's  office 
at  the  address  or  telephone  number 
listed  above.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Due  to  programmatic  issues  that  had  to 
be  resolved,  the  Federal  Register  notice 
is  being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 


Minuies 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Jon 
Yerxa,  Department  of  Energy  Richland 
Operations  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  by  calling  him 
at  (509) 376-9628. 

Issued  at  Washington,  DC  on  January  24. 
1996. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  96-1609  Filed  1-29-96;  8:45  ami 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board.  Monticello 
Site. 

DATE  AND  TIME:  Tuesday.  April  16,  1996 
6  p.m.-8  p.m. 

ADDRESS:  Monticello  City  Office,  17 
North  1st  East,  Monticello,  Utah  84535. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567,  Grand 
Junction,  CO,  81502  (303)  248-7727. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Reports  from 
subcommittees  on  local  training  and 
hiring,  health  and  safety,  and  future 
land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
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provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SVV..  Washington.  DC  2058.5  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Audrey  Berry. 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567.  Grand 
Junction.  CO  81502,  or  by  calling  her  at 
(303) 248-7727. 

Issued  iit  Washington.  LXJ.  on  fanuarv  25. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisory  Committev 

Management  Officer. 

IFRDoc  96-1731  Filed  l-2»-96;  8:45  ami 

BILUNG  COOe  64SO-01-P 


Privacy  Act  of  1974;  Establishment  of 
a  New  System  of  Records 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Proposed  establishment  of  a 
new  Privacy  Act  system  of  records. 


SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  establish  a  new 
system  of  records  entitled  "DOE-88 
Epidemiologic  and  Other  Health 
Studies.  Surveys  and  Surveillances." 
The  Department  has  established  an 
epidemiology  and  health  surveillance 
program  to  determine  the  health  effects 
of  the  Department's  activities  on 
workers  and  populations  having  access, 
or  in  proximity,  to  the  Department's 
facilities.  Federal  Agencies  are  required 
by  the  Privacy  Act  of  1974  and  Office 
of  Management  and  Budget  Circular  A- 
130.  Transmittal  Memorandum  No.  2, 
July  15.  1994.  to  publish  notice  in  the 
Federal  Register  of  proposed  systems  of 
records. 

DATES:  The  proposed  new  system  of 
records  will  become  effective  without 
further  notice  40  days  after  publication 
in  the  Federal  Register  (March  11.  1996) 
unless  comments  are  received  on  or 
before  that  date  that  would  result  in  a 
contrary  determination  and  a  notice  is 
published  to  that  effect. 
ADDRESSES:  Written  comments  should 
be  directed  to  the  following  address: 
Director.  FOIA/Privacy  Act  Division. 
Office  of  Executive  Secretariat,  U.S. 


Department  of  Energy,  HR-78.  1000 
Independence  Avenue.  SW, 
Washington.  DC  205H5.  Any  written 
comments  received  will  be  available  for 
inspection  at  the  above  address  between 
the  hours  of  9  am  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Heather  Slockwell.  Acting  Director. 
Office  of  Epidemiologic  Studies,  EH-62. 
U.S.  Department  of  Energy.  19901 
Germantown  Road.  Germaiitown,  MD 
20874-1290.  (.101)  90.3-3721;  or  (2) 
GayLa  D.  Sessoms.  Director.  FOIA/ 
Privacy  Act  Division.  IlR-78.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW, 
Washington.  DC:  20585.  (202)  586-5955; 
or  (3)  Harold  Halpern.  Office  of  General 
Counsel,  GC-80.  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.  Washington.  DC  20585,  (202)  586- 
7406. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
proposes  to  establish  a  new  system  of 
records  entitled  "DOE-fl« 
Epidemiological  and  Other  Health 
Studies.  Surveys  and  Surveillances". 
The  Department  has  established  an 
epidemiplogy  and  health  surveillance 
program  to  determine  the  health  effects 
of  the  Department's  activities  on 
workers  and  populations  having  access, 
or  in  proximity,  to  the  Department's 
facilities.  Epidemiological  studies  are  an 
important  means  of  determining  the 
status  of.  and  improving,  public  health. 
Epidemiological  studies  permit  the 
scientific  evaluation  of  the  effects  of 
exposure  to  potentially  harmful 
materials  by  determining  and 
quantifying  health  effects  ass(x:iated 
with  such  exposures.  Health  surveys, 
which  are  used  to  assess  immediate 
health  issues,  are  designed  to  di.si;over 
the  occupational  source  of  outbreaks  of 
illness,  injury,  or  death,  and  to  describe 
the  extent  of  exposure  to  specific 
substances  at  a  single  point  in  time. 
Surveillance  is  used  to  identify  new  and 
emerging  health  problems  by 
monitoring  groups  of  workers,  who  have 
the  same  job  or  exposures,  for  changes 
in  their  illness  and  injury  patterns  over 
time. 

Information  in  the  proposed  new 
system  will  assist  the  Department  in 
studying  and  monitoring  individual 
employee  and  aggregate  population 
health  risks  from  exposures  to  radiation, 
chemicals,  or  other  hazards  that  may 
have  occurred  as  a  result  of  the 
Department's  operations  and  other 
energy- related  activities.  The  studies 
should  provide  information  that  is 
necessary  for  long-range  energy 
planning  pursuant  to  continued 
development  of  the  national  energy 
strategy.  The  health  studies  include  all 


Department  liH  inms  i^m.i  w-jiklt^  anu 
other  special  populations  that  have 
relevance  to  the  Department's  mission. 

Pursuant  to  the  Memoranda  of 
Understanding  with  the  Department  of 
Health  and  Human  Services  ("HHS"), 
56  FR  9701.  March  7.  1991,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  ("ATSDR").  October 
10,  1990.  studies,  surveys  and 
surveillances  will  be  conducted  for  DOE 
by  units  of  the  Public  Health  Service, 
the  National  Institute  for  Occupational 
Safety  and  Health,  the  National  Center 
for  Environmental  Health,  and  ATSDR. 
and  their  contractors,  grantees,  and 
cooperative  agreement  holders.  States 
also  may  perform  studies  as  the 
Department's  or  the  Department  of 
Health  and  Human  Services' 
contractors,  grantees,  or  cooperative 
agreement  holders. 

Records  in  the  new  system  will  have 
the  following  routine  uses,  among 
others: 

(1)  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health,  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

(2)  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  IDepartment,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record:  to  Federal,  State,  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
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related  studies,  surveys,  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclo.so  or  use  personally 
identifiable  information  only' for  the 
above  described  research  purposes. 

(3)  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
Department  advi.sory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities,  and  to  designated 
employees  of  F'ederal,  State,  or  local 
government,  or  government-sponsored 
entities,  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety,  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclo.se  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

The  proposed  new  system  of  records 
should  not  have  adverse  privacy 
consequences.  Health  studies  tend  to 
benefit  persons  in  the  studied 
populations  by  identifying  increases  in 
adverse  health  effects  following 
exposure  to  toxic  agents.  Individuals  are 
never  identified  in  published  studies 
and  the  studies  are  not  used  to  support 
determinations  concerning  any 
individual's  rights,  benefits,  or 
privileges.  Regarding  current  and  former 
employees  of  the  Department,  its 
predecessors  and  their  contractors,  the 
proposed  system  will  contain 
information  gathered  from  other 
Department  systems  permitting 
disclosure  for  health  studies  as  routine 
uses,  as  well  as  information  gathered 
from  individuals  and  employers. 

Furthermore,  privacy  interests  will  be 
protected  by  a  number  of  means.  As  a 
condition  of  releasing  individually 
identifiable  information  for  studies, 
surveys,  or  surveillances  conducted  for 
DOE,  persons  conducting  studies  will, 
consistent  with  the  routine  uses,  be 
required  to:  (1)  Keep  personal 
information  confidential;  (2)  use 
personal  information  only  for  purposes 
of  studies  in  which  there  is  no 
publication  of  the  identity  of  any 
individual  subject;  (3)  consult  with  DOE 
prior  to  any  release  of  personally 
identifiable  information  obtained  from 
DOE;  (4)  establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record;  (5)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 


aiiecling  the  health  or  safety  ot  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  an  authorized  person  for  ■ 
the  purpose  of  an  audit  related  to  the 
research  project,  and  (d)  when  required 
by  law.  Additionally,  the  Department 
will  se<;ure  a  written  statement  attesting 
to  the  recipient's  understanding  of,  and 
willingness  to  abide  by,  these 
provisions.  The  provisions  in  this 
paragraph  apply  to  DOE  collaborating 
researchers,  not  those  studies  being 
performed  by  the  Department  of  Health 
and  Human  Services. 

Privacy  safeguards  are  in  place 
regarding  the  studies  to  be  conducted 
pursuant  to  the  Memoranda  of 
Understanding  with  Department  of 
Health  and  Hiunan  Services  or  its 
components.  Department  of  Health  and 
Human  $ervices  has  agreed:  (1)  Not  to 
use  or  disclose  any  personally- 
identifiable  information  obtained  from 
DOE  or  its  contractors  and  grantees 
except  for  research  purposes;  (2)  not  to 
use  information  in  identifiable  form  to 
make  any  determination  about  the 
rights,  benefits,  or  privileges  of  any 
individual;  (3)  to  use  and  disclose 
information  in  accord  with  agreements 
under  which  the  personally-identifiable 
information  was  obtained  by  the 
Department  or  its  contractors  and 
provided  such  use  or  disclosure  is 
consistent  with  applicable  law;  (4)  to 
notify  the  Department  of  any  efforts  to 
use  or  obtain  personally-identifiable 
information  for  purposes  other  than 
research  or  other  public  health  activities 
required  by  law;  (5)  to  use  and  take 
appropriate  steps  to  prevent  improper 
disclosure;  (6)  to  establi.sh  or  modify 
Privacy  Act  systems  of  records 
broadening  the  "Categories  of 
Individuals"  section  to  specifically 
address  information  provided  by  DOE, 
as  necessary,  and  consult  with  the 
Department  concerning  provisions  of 
Privacy  Act  systems  of  records  notices. 
Additionally.  Department  of  Health  and 
Human  Services  requires  its  contractors, 
grantees,  and  cooperative  agreement 
holders  performing  epidemiological 
studies  to  abide  by  conditions  similar  to 
those  imposed  by  the  Department,  as 
described  in  this  paragraph. 

The  proposed  system  will  contain' 
records  gathered  from  other  Department 
of  Energy  systems  of  records  having 
routine  uses  that  permit  disclosure  for 
health  studies.  See  60  FR  33510  (June 
28,  1995)  (amending  routine  uses  in 
DOE-1.  DOE-5,  DOE-13,  DOE-33, 
DOE-35,  DOE-36,  DOE-38,  DOE-40, 
DOE-67,  DOE-71,  DOE-72.  and  DOE- 
73).  The  types  of  records  needed  will  be 


determined  by  the  design  and  goals  of 
each  particular  study.  Examples  of 
possible  types  of  data  needed  from  other 
Department  systems  of  records  include, 
questionnaires,  demographic 
information,  work  history,  medical  and 
reproductive  history,  birth  data, 
radiation  and  other  exposure  history, 
laboratory  test  results,  data  from  prior 
health  studies,  surveys,  and 
surveillances,  and  alcohol  and  tobacco 
use  history.  Such  data  are  found  in 
records  such  as  health  study  or 
personnel  files  and  lists,  training  files, 
medical  records,  legal  ca.se  files, 
bioassay  records,  industrial  hygiene 
files,  radiation  and  other  hazard 
exposure  records,  otxupational  and 
industrial  accident  records,  employee 
medical  insurance  claims,  personnel 
security  clearance  questionnaires,  and 
employee  and  visitor  access  control 
records. 

The  new  system  of  records  may 
contain  data  concerning  current  and 
former  employees  of  DOE,  its 
predecessor  agencies,  and  their 
contractors  and  subcontractors,  as  well 
as  other  designated  individuals 
included  in  authorized  epidemiologic  or 
other  health  studies,  surveys,  and 
surveillances  pertaining  to  any  potential 
health  hazard  (including 
electromagnetic  fields)  associated  with 
energy  production,  transmission,  or  use. 
The  system  may  also  contain  data  about 
individuals  exposed  to  radiation  or 
other  indu.strial  toxicants  as  a  result  of 
living  or  working  in  proximity  to  DOE 
facilities.  Members  of  the  general 
population  selected  as  control  groups 
may  also  be  included. 

DOE  is  subiffltting  the  n^port  required 
by  Office  of  Management  and  Budget 
Circular  A-130  concurrently  with  the 
publication  of  this  notice.  The  text  of 
the  systems  notice  is  set  forth  below. 

Issued  in  Washington.  DC  this  19th  day  of 
January  1996. 
Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

DOE-88 

SYSTEM  NAME: 

Epidemiologic  and  Other  Health 
Studies,  Surveys  and  Surveillances. 

SECURrrY  classircation: 

None. 

SYSTEM  LOCATION(S): 

U.S.  Department  of  Energy,  Office  of 
Environment,  Safety  and  Health,  Office 
of  Health  Studies  (EH-62), 
Germantown,  MD  20874-1290.  Portions 
may  also  be  located  with  contractors, 
other  entities  involved  in  conducting  or 


10 If)  Fpdrral  Register  /  Vol.  61.  No.  20  /  Tuesday.  January  30.  1996  /  Notices 


managing  heattn  studies,  surveys,  arid 
surveillances,  or  other  Department 
offices  listed  below: 

1.  U.S.  Department  of  Energy.  Alaska 
Power  Administration,  2770 
Sherwood  Lane,  Juneau,  AK  99801- 
8545 

2.  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 
Box  5400.  Albuquerque,  NM  87185- 
5400 

3.  U.S.  Department  of  Energy, 
Bartlesville  Project  Office.  220  North 
Virginia  Avenue.  P.O.  Box  1398. 
Bartlesville,  OK  74003 

4.  U.S.  Department  of  Energy, 
Bonneville  Power  Administration, 
P.O.  Box  3621,  Portland,  OR  97208 

5.  U.S.  Department  of  Energy.  Chicago 
Operations  Office.  9800  South  Cass 
Avenue.  Argonne.  IL  60439 

6.  U.S.  Department  of  Energy.  Golden 
Field  Office,  1617  Cole  Boulevard. 
Golden.  CO  80401 

7.  U.S.  Department  of  Energy,  Grand 
Junction,  P.O.  Box  2567.  Grand 
Junction.  CO  81502-2567 

8.  U.S.  Department  of  Energy, 
Headquarters,  1000  Independence 
Avenue,  SVV..  Washington,  DC  20585 

9.  U.S.  Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Place, 
Idaho  Falls,  ID  83401 

10.  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology 
Center,  3610  Collins  Ferry  Road,  P.O. 
Box  880,  Morgantown,  WV  26507- 
0880 

11.  U.S.  Department  of  Energy,  Nevada 
Operations  Office,  P.O.  Box  98518, 
Las  Vegas.  NV  89193-8518 

12.  U.S.  Department  of  Energy.  Oak 
Ridge  Operations  Offic^P.O.  Box 
2001.  Oak  Ridge,  TN  37831 

13.  U.S.  Department  of  Energy,  Oakland 
Operations  Office,  1301  Clay  Street. 
Oakland.  CA  94612-5208 

14.  U.S.  Department  of  Energy.  Ohio 
Field  Office.  1  Mound  Road. 
Miamisburg.  OH  45342 

15.  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
P.O.  Box  10940,  Pittsburgh.  PA 
15236-0940 

16.  U.S.  Department  of  Energy, 
Pittsburgh  Naval  Reactors,  P.O.  Box 
109,  West  Mifflin.  PA  15122-0109 

17.  U.S.  Department  of  Energy,  Richland 
Operations  Office,  825  Jadwin 
Avenue,  P.O.  Box  550,  Richland,  WA 
99352 

18.  U.S.  Department  of  Energy,  Rocky 
Flats  Office,  P.O.  Box  928,  Golden.  CO 
80402-0928 

19.  U.S.  Department  of  Energy. 
Savannah  River  Operations  Office, 
P.O.  Box  A.  Aiken.  SC  29801 

20.  U.S.  Department  of  Energy. 
Schenectady  Naval  Reactors  Office. 


P.O.  Box  1069.  Schenectady.  NY 
12301 

21.  U.S.  Department  of  Energy. 
Southeastern  Power  Administration. 
Samuel  Elbert  Building.  Public 
Square.  Elberton.  GA  30635 

22.  U.S.  Department  of  Energy. 
Southwestern  Power  Administration. 
P.O.  Box  1619,  Tulsa.  OK  74101 

23.  U.S.  Department  of  Energy.  Strategic 
Petroleum  Reserve  Project  Office.  900 
Commerce  Road  East.  New  Orleans, 
LA  70123 

24.  U.S.  Department  of  Energy,  Western 
Area  Power  Administration.  P.O.  Box 
3402.  Golden.  CO  80401 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  includes  data  about 
individuals  who  were  included  in  any 
authorized  epidemiologic  or  other 
health  study,  survey,  or  surveillance. 
Such  persons  include  current  and 
former  employees  of  the  Department,  its 
predecessor  agencies,  and  their 
contractors  and  subcontractors,  as  well 
as  other  individuals  included  in  health 
studies,  surveys,  and  surveillances 
pertaining  to  any  potential  health 
hazard  (including  electromagnetic 
fields)  associated  with  energy 
production,  transmission,  or  use. 
Accordingly,  persons  having  access,  or 
in  proximity,  to  the  Department's 
facilities,  persons  involved  in  or 
effected  by  energy  production  activities, 
and  members  of  the  general  population 
selected  as  control  groups  may  also  be 
included.  Personal  information  in  this 
system  of  records  concerning  current 
and  former  employees  of  the 
Department,  its  predecessors,  and  their 
contractors  is  derived  from  other 
Department  of  Energy  systems  of 
records  having  routine  uses  permitting 
disclosure  for  health  studies,  as  well  as 
from  other  sources. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  specific  types  of  records  collected 
and  maintained  are  determined  by  the 
needs  of  the  individual  study,  survey,  or 
surveillance.  Examples  include,  but  are 
not  limited  to,  questionnaires, 
demographic  information,  work  history, 
medical  and  reproductive  history,  birth 
data,  radiation  and  other  exposure 
history,  laboratory  test  results,  data  from 
prior  studies,  surveys,  and 
surveillances,  alcohol  and  tobacco  use 
history,  and  illness  absence  information. 
Information  may  be  collected  diret:tly 
from  individuals,  as  well  as  extracted  as 
necessary  from  personnel  files  and  lists, 
training  files,  medical  records,  legal  case 
files,  bioassay  records,  industrial 
hygiene  files,  payroll  and  leave  records, 
radiation  and  other  hazard  exposure 


records,  occupational  and  industrial 
accident  records,  employee  insurance 
claims,  personnel  security  clearance 
questionnaires,  personnel  assurance 
program  records,  and  related  sources. 

Authority: 

5  U.S.C.  301.  Pub.  L.  89-554,  89  Stat. 
379  (1966);  authority  incorporated  by 
reference  in  Title  III  of  the  Department 
of  Energy  Organization  Act  at  42  U.S.C. 
7151  and  7297.  Pub.  L.  95-91.  91  Stat. 
565  (1977).  including  42  U.S.C.  2201(c), 
2201(i)(3),  5813  and  5817; 

PURPOSE: 

This  system  will  contain  data  for 
epidemiological  and  other  health 
studies,  surveys  and  surveillances, 
performed  by  the  Department  and  the 
Department  of  Health  and  Human 
Services  performing  studies  for  the 
Department,  their  contractors,  grantees, 
and  collaborating  researchers.  The 
health  studies  pertain  to  individual  and 
aggregate  population  health  risks  from 
exposures  to  radiation,  or  other 
chemical,  physical,  or  biological 
hazards  that  may  occur  or  may  have 
occurred  as  a  result  of  the  Department's, 
its  predecessor  agencies',  and  their 
contractors'  operations,  or  as  a  result  of 
energy  production,  transmission,  or  use. 
Individually  identifiable  information 
does  not  appear  in  published 
epidemiological  studies  or  other 
published  health  studies,  surveys,  and 
surveillances.  However,  the  system  will 
contain  records  compiled  in  completing 
published  and  unpublished  studies, 
surveys,  and  surveillances  from  which 
information  may  be  retrieved  by  name 
or  other  personal  identifier. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health,  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to  the 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

(2)  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
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the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record:  To  Federal,  State,  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  f>ersorial  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

(3)  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
Department  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities,  and  to  designated 
employees  of  Federal,  State,  or  local 
government,  or  government-sponsored 
entities,  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety,  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act.  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

(4)  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  pwrformaiice  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

(5)  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  when:  (a)  DOE  or 
any  component  thereof;  (b)  any  DOE 
employee,  or  employee  of  a  DOE 
predecessor  agency,  in  an  official 
capacity;  (c)  the  United  States 
Government;  (d)  any  current  or  tormer 
DOE  contractor,  or  employee  of  such 
contractor,  is  a  party  to  or  has  an 


interest  in  litigation  and  DOE 
determines  that  the  records  are  both 
relevant  and  necessary  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  deemed  by  DOE  to  be 
compatible  with  the  purpose  for  which 
DOE  collected  the  records. 

(6)  A  record  from  this  system  of 
records  may  be  disclosed  to  the 
Archivist  of  the  United  States,  the 
National  Archives  and  Records 
Administration  or  to  the  General 
Services  Administration  for  records 
management  conducted  under  44  U.S.C. 
2904  and  2906. 

POUCIES  AND  PRACTICES  POP  STORING, 
RETRIEVING,  ACCESSING    OE^'AINING    HUD 
DISPOSING  Of  RECORDS    N   '"F  :-■  S'^-M 

STORAGE: 

Electromagnelic  storage  material, 
microfilm,  paper  records,  and  computer 
printouts. 

retrievabiuty: 

By  name,  study/surveillance-assigned 
control  number,  or  social  security 
number.  Some  of  these  records  may  be 
entered  into  a  database.  Records  in  a 
database  may  be  retrieved  by  name,  or 
other  personal  identifier,  as  dictated  by 
the  needs  of  the  particular  researcher. 

SAFEGUARDS: 

During  business  hours,  records  at 
Department  sites  are  maintained  in 
secured  buildings  with  access  limited  to 
those  whose  official  duties  require 
access;  during  nonbusiness  hours,  the 
records  are  in  guarded,  secured  rooms. 
Paper  records  are  maintained  in  labeled 
cabinets.  Access  to  secured  records  is 
limited  to  individuals  having  a  need-to- 
know  as  determined  by  the 
Department's  Office  of  Epidemiology 
and  Health  Surveillances.  Magnetic  disk 
or  tape  records  will  be  secured  in  a 
computer  storage  area.  Printed  or 
readable  reports  will  be  under  the 
control  of  a  custodian  and  stored  and 
processed  as  sensitive  unclassified 
material. 

RETENTION  AND  DISPOSAL; 

After  data  needed  for  a  study  or 
surveillances  is  collected  and  processed, 
the  system  manager  will  give  written 
authorization  for  destruction  of  personal 
identifiers  and  source  documents, 
unless  the  information  is  needed  for 
further  research  or  other  purposes. 
Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
.administration.  See  EXDE  Order 
1324.58.  Records  within  the  DOE  are 
destroyed  by  shredding,  burning,  or 


burial  in  a  sanitary  landfill,  as 
appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

U.S.  Department  of  Energy.  Director. 
Office  of  Epidemiologic  Studies.  EH-62, 
Germantown,  Md.  20874-1290. 

NOTIFICATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  or  records 
contains  information  about  him/her 
should  be  directed  to:  Director,  Freedom 
of  Information  and  Privacy  Act  Division, 
U.S.  Department  of  Energy,  Washington: 
DC  20585,  or  the  Freedom  of 
Information  and  Privacy  Officer  at  the 
operations  offices  listed  above  in 
accordance  with  DOE's  Privacy  Act 
regulations  (10  CFR  part  1008,  45  FR 
61576.  September  16.  1980). 

b.  Required  identifying  information: 
Individual's  name;  address;  employerfs), 
and  employment  dates  at  the  time  of 
any  exposure  that  was,  or  may  have 
been,  the  focus  of  a  study,  survey,  or 
surveillance;  social  security  number; 
current  name;  address;  and  telephone 
number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 

CONTESTINQ  RECORD  PROCEDURES: 

Same  as  notification  procedures. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and  subject 
individual's  employer,  including  DOE 
and  its  predecessor  agencies  and  their 
contractors  and  subcontractors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  96-1608  Filed  1-29  -96;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM96-2-97-002] 

Chandeleur  Pipe  Line  Company; 
Notice  Of  Compliance  Filing 

January  24, 1996. 

Take  notice  that  on  January  17. 1996, 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  sheets,  to 
become  effective  January  1.  1996;  Third 
Revised  Sheet  No.  5.  First  Revised  Sheet 
No.  8.  First  Revised  Sheet  No.  14  and 
Original  Sheet  No.  64A,  implementing  a 
provision  for  Fuel  and  Line  Loss 
Allowance  fixed  retention  percentage. 

Chandeleur  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
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Commission's  order  issued  December 
29,  1995.  in  TM96-2-9 7-000,  which 
directed  Chandeleur  to  file,  within  15 
days  of  such  order,  to  revise  its  tariff  to 
identify  the  affected  rate  schedules  and 
specify  the  step-by-step  arithmetic 
averaging  formula  it  uses  to  compute  the 
fixed  retention  percentage.  The 
Commission  also  directed  Chandeleur  to 
indicate  the  beginning  and  ending 
months  of  the  12-month  base  period 
used  in  the  percentage  formula,  how 
underrecoveries  or  overrecoveries  will 
be  factored  into  its  annual 
reconciliation,  and  to  include  in  the 
step-by-step  explanation  of  its 
methodology  the  allocation  and 
classification  of  the  fuel  use  and  line 
loss  gas  it  uses.  Specifically,  Chandeleur 
has  revised  Section  5  of  Rate  Schedules 
FT  and  IT  and  added  Section  21  to  the 
General  Terms  and  Conditions  to  clarify 
Chandeleur's  intentions,  and  has 
included  the  methodology  and  timing  of 
any  fuel  reimbursement  percentage 
adjustments  and  which  rate  schedules 
will  be  subject  to  such  adjustments. 

Chandeleur  states  that  it  is  serving 
copies  of  the  Hling  to  its  customers. 
State  Commissions  and  interested 
parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil«i  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary 
PR  Doc.  96-1705  Filed  1-29-96;  8:45  ami 

BILUNC  COOe  a717-01-«l 


[Docket  Nos.  RP94-06-016  and  RP04-213- 

013  (Consolidated)] 

CN  :.  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  22.  1996. 

Take  notice  that  on  January  17,  1996, 
CNG  Transmission  Corporation  (CNG). 
tendered  for  filing  as  part  of  its  FERC 
GasTariff,Second  Revised  Volume  No. 
1,  and  its  FERC  Gas  Tariff,  Original 
Volume  No.  2A,  various  tariff  sheets. 
CNG  requested  an  effective  date  on  July 


1, 1994,  for  certain  of  these  sheets,  and 
a  January  1,  1996  effective  date  for  the 
remainder.  CNG  states  that  it  has  also 
submitted  intervening  sheets  with 
various  effective  dates,  as  indicated  in 
Attachment  A  to  the  transmittal  letter  of 
CNG's  filing. 

CNG  states  that  the  purpose  of  its 
filing  is  to  submit  the  remainder  of  the 
tariff  sheets  from  appendices  to  the  June 
28.  Stipulation,  and  intervening  sheets 
that  were  filed  by  CNG  in  various 
dockets  and  approved  by  the 
Commission,  subsequent  to  the 
captioned  proceedings.  CNG  further 
states  that  it  has  made  one  formatting 
improvement  to  the  rate  tariff  sheets 
enclosed:  to  more  clearly  state  the  rates 
for  CNG  services  on  Sheet  Nos.  31 
through  37  of  its  tariff,  CNG  has  revised 
the  designation  of  rates  so  that  each  rate 
will  be  expressed  as  dollars  per  Dt, 
rather  than  a  combination  of  rate 
components  expressed  in  terms  of 
dollars  per  Dt  emd  cents  per  Dt. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  parties  to  the  captioned 
proceeding,  and  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  DC,  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
PR  Doc.  96-1698  Filed  1-29-96;  8:45  ami 
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[Docket  No.  RPg6-74-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

January  24. 1996. 

Take  notice  that  on  January  16. 1996. 
Colorado  Interstate  Gas  Company  (GIG), 
tendered  for  filing  workpapers  further 
supporting  its  stranded  Account  No.  858 
surcharge  filing  made  with  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  December  1.  1995.  The  filing  was 
made  pursuant  to  the  Commission's 
letter  order  dated  December  28.  1995  in 
Docket  No.  RP96-74-000  which 


directed  GIG  to  provide  additional 
workpapers  which  shows  information 
supporting  the  derivation  of  instant 
surcharge  adjustment. 

GIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
intervening  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell. 
Secretary. 
(FR  Doc.  96-1702  Filed  1-29-96;  8:45  ami 

WLUNQ  COOE  S717-01-M 

[Docket  No.  RP95-40S-005] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 

Changes  in  FEPC  Gas  '  k'* 

January  24, 1996. 

Take  notice  that  on  January  17,  1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
substitute  tariff  sheet,  to  be  effective 
February  1, 1996: 

2nd  Substitute  Eleventh  Revised  Sheet  No. 
25 

On  December  29,  1995,  Columbia 
submitted  a  filing  in  compliance  with 
the  Commission's  "Suspension  Order" 
issued  on  August  31,  1995  in  Docket 
RP95— 408,  proposing  tariff  sheets  to 
become  effective  February  1, 1996.  Due 
to  a  clerical  error  the  incremental 
surcharge  associated  with  the  total  rate 
charge  to  Equitable  Gas  Company  was 
misstated  on  Substitute  Eleventh 
Revised  Sheet  No.  25.  Footnote  5  on  this 
sheet  indicates  that  the  incremental 
surcharge  applicable  to  the  assignees 
under  the  seller's  former  Rate  Schedule 
X-70  is  $1.525/Dth  for  the  Reservation 
Charge  and  8.70c/Dth  for  the 
commodity  rate.  The  correct 
incremental  surcharge  is  $.857/Dth  for 
the  Reservation  Charge  and  7.11«  for  the 
commodity  rate.  No  other  rates  or  tariffs 
sheets  are  affected  since  the  error  was 
limited  to  Footnote  5  which  occurred 


following  the  preparation  of  the  overall 
rate  design. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  interested  interruptible 
customers,  affected  state  regulatory 
commissions  and  the  official  service  list 
in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  I 

Lois  D.  Cashell,        ' 
Secretary. 

[PR  Doc.  96-1699  Filed  1-29-96;  8:45  am) 
BIUJNG  COOE  a717-01-M 


[DocKel  N'^    «P96 -o,)  -001) 

Iroouois  Gas  Transmission  System, 
L  P  Notice  o!  Proposed  Changes  in 
PERC  Gas  Tariff 

January  14,  1996. 

Take  notice  that  on  January  16,  1996, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  January  1,  1996: 

Substitute  First  Revised  Sheet  No.  38 
Substitute  Original  Sheet  No.  57B 
Substitute  Third  Revised  Sheet  No.  59 
Substitute  Original  Sheet  No.  59A 
Substitute  Second  Revised  Sheet  No.  60 
Substitute  First  Revised  Sheet  No.  61 

Iroquois  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  December  29,  1995  order 
conditionally  accepting  certain  tariff 
sheets  filed  on  November  30,  1995.  The 
revised  tariff  sheets  reflect  when  sharinj^ 
of  revenues  under  Rate  Schedule  PAL 
will  begin  and  clarify  that  25  MDT  of 
system  linepack  flexibility  will  be 
reserved  for  point  operators  that  receive 
service  under  operational  balaiK.ing 
agreements. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  parties  to  the 
proceeding  as  well  as  all  jurisdictional 
customers  and  interested  state 
commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  f>arties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-1701  Filed  1-29-96;  8:45  am) 

BILUNO  COOE  6717-01-M 


[DccKe;  'i;:   E R 96-373-000] 

MP  Energy,  inc.,  Notice  of  Filing 

January  24,  1996. 

Take  notice  that  on  January  16,  1996, 
MP  Energy,  Inc.  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  5,  1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I  Ois  n  (ashfll. 
becretary. 
FR  Doc  96-1692  Filed  1-29-96;  8:45  am] 
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[Docket  No.  CP96- 149-000' 

NorAm  Gas  Transmission  Co.;  Notice 
of  Request  Under  BianKet 
Authorization 

January  24,  1996. 

Take  notice  that  on  January  19,  1996, 
NorAm  Gas  Transmission  Company 
(NGT),  1600  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP96- 
149-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  facilities  in  Sebastian 
County,  Arkansas  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  et  al.,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  \"'ith 
the  Commission  and  open  to  publii. 
inspection. 

NGT  proposes  to  construct  and 
operate  a  2-inch  tap  and  1-inch  first-cut 
regulator  on  NGT's  Line  0  in  Section  6, 
Township  5  North,  Range  31  West,  to 
deliver  gas  to  ARKLA  a  distribution 
division  of  NorAm  Energy  Corp.  The 
estimated  volumes  to  be  delivered  are 
approximately  1,150  MMBtu  annually 
and  5  MMBtu  on  a  peak  day.  The 
estimated  cost  uf  construction  is  $3,500 
and  ARKLA  agrees  to  reimburse  NGT 
for  these  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  96-1691  Filed  1-29-96;  8:45  am) 

BILUNG  COOE  e717-01-M 


[Docket  No.  CP96-1 48-000] 

Northem  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

January  24, 1996. 

Take  notice  that  on  January  16, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-1 48-000,  a  request 
pursuant  to  Sections  157.205,  157.212, 
and  157.216(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFk  157.205,  157.212,  and 
157.216(b))  for  authorization  to  (1) 
upgrade  its  existing  Columbus  #4  TBS 
delivery  point,  and  (2)  abandon  and 
remove  the  Eddie  Beck  Farm  Tap,  both 
of  which  are  located  in  Sec.  26-T17N- 
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RlE,  Platte  County,  Nebraska,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  states  that  it  is  currently 
providing  service  to  UtiliCorp  United 
Inc.  (UCU)  at  the  Columbus  #4  TBS 
delivery  point  for  Minnesota  Com 
Processors  (MCP)  for  use  at  their 
Columbus  Plant.  Northern  requests 
authorization  to  upgrade  this  delivery 
point  to  accommodate  increased  natural 
gas  deliveries  for  transportation  directly 
to  MCP.  Northern  relates  that  MCP 
requested  the  upgrade  of  the  delivery 
point  and  throughput  service.  Northern 
states  that  deliveries  will  be  made 
pursuant  to  Northern's  currently 
effective  throughput  service  agreements 
with  MCP.  Northern  estimates  the  cost 
of  upgrading  the  delivery  point  to  be 
$128,000,  and  indicates  that  will  be 
Rnanced  in  accordance  with  the  General 
Terms  and  Conditions  of  Northern's 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1. 

Northern  states  that  the  proposed 
increase  in  volumes  to  be  delivered  to 
MCP  at  the  Columbus  #4  TBS  delivery 
point  are  8,943  MMBtu  on  a  peak  day 
and  3.200,300  MMBtu  on  an  annual 
basis.  Northern  advises  that  the  total 
volumes  to  be  delivered  after  the  request 
do  not  exceed  the  total  volumes 
authorized  prior  to  the  request. 
Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Northern  has  included  in  the  filing 
letters  from  both  UCU  and  MCP 
consenting  to  the  abandonment  of  the 
Eddie  Beck  Farm  Tap,  as  service  will  be 
provided  through  the  Columbus  #4  TBS 
delivery  point  instead. 

Northern  states  that  it  has  notified 
UCU  and  the  affected  state  Commission 
of  this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request. 

If  no  protest  is  filed  within  the  time 
allowed  therefore,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 


and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  96-t690  Filed  1-29-96;  8:45  ami 

8ILUN0  COM  t/ir-OI-M 


[Docket  No.  TM96-2-86-0011 

Pacific  Gas  Transmission  Company; 
Notice  of  Supplemental  Compliance 
Filing 

January  24. 1996. 

Take  notice  that  on  January  17, 1996, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Firet  Revised  Volume 
No.  1-A,  Third  Revised  Sheet  No.  6C. 
PGT  requests  the  above-referenced  sheet 
become  effective  January  1,  1996. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  reflect  a  change  to  the  Gas 
Research  Institute  (GRI)  funding  imit 
adjustment  component  for  IH^T's 
Parking  Service  and  Authorized 
Imbalance  Service,  in  compliance  with 
the  Commission's  October  13,  1995  GRI 
funding  Order  in  Docket  No.  RP95-374- 
000. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  ha  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-1704  Filed  1-29-96;  8:45  ami 
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[DocKet  No.  RP96-51-O01] 

Panhanc  .  tisiern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

January  24, 1996. 

Take  notice  that  on  January  18, 1996, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  January  1. 1996.  Panhandle 
asserts  that  the  purpose  of  this  filing  is 
to  comply  with  the  Commission's  order 
issued  December  29,  1995,  in  Docket 
No.  RP96-51-000. 

Panhandle  states  that  the  tariff  sheets 
submitted  herewith  reflect  that  gas 
parking  service  will  be  scheduled  after, 
and  interrupted  before,  all  other  firm 
and  interruptible  services.  Panhandle's 
filing  also  provides  support  for  the 
derivation  of  the  minimum  daily 
parking  rate. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-1 7(X)  Filed  1-29-96;  8:45  ami 

BILUNG  CODE  S717-01-M 


pocket  No.  GT96-44-000] 

Texas  Eastern  Tran.smission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  24, 1996. 

Take  notice  that  on  January  19, 1996, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  second  revised 
tariff  sheets  listed  in  the  filing  letter. 
The  proposed  effective  date  of  these 
second  revised  tariff  sheets  is  December 
1, 1995. 


I'tiXcLs  l-.,<iblein  stale.s  liiai  tlie  purpose 
of  this  filing  is  to  update  its  index  of 
firm  customers  through  "December  1, 
1995. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
interested  state  commi.ssions. 

Any  pei-st)fi  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
2042R.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  he  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persofi  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  96-1693  Filed  1-29-96:  8:45  ami 

BILUNG  CODE  671 7-01 -M 


[Docket  No.  RP96-1 17-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  24,  1996. 

Take  notice  that  on  January  19,  1996. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing  to  become 
effective  February  18,  1996.  Texas 
Eastern  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  September 
28,  1995  in  Docket  No.  RM95-3-000. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  bring  its  FERC  Gas 
Tariff  into  compliance  with  the 
Commission's  updated  Regulations  set 
forth  in  Order  No.  582  (Final  Rule) 
issued  September  28,  1995  in  Docket 
No.  RM95-3-000,  Filing  and  Reporting 
Requirements  for  Interstate  Natural  Gas 
Company  Rate  Schedules  and  Tariffs. 
Specifically,  Texas  Eastern  is:  (a)  adding 
telephone  and  facsimile  numbers  as 
well  as  street  address  to  the  respective 
title  pages  of  each  volume  of  the  tariff; 
(b)  revising  Section  11  to  address  Texas 
Eastern's  policy  on  financing  or 


coustriu.liuii  ul  pipeline  litterals;  (c) 
adding  a  statement  describing  the  order 
in  which  Texas  Eastern  discounts  its 
rates;  (d)  including  a  description  of 
periodic  reports  required  by 
Commission  orders  or  settlements  in 
proceedings  initiated  under  Part  154  or 
284  of  the  Commission's  Regulations;  (e) 
updating  references  to  Part  154  of  the 
Commission's  Regulations;  and  (f) 
adding  the  Index  of  Firm  Customers  to- 
the  Table  of  Contents.  Copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Ea.stern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
§  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Sfrcretary. 

[FR  Doc.  96-170,1  Filed  1-29-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  MT96-3-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

January  24,  1996. 

Take  notice  that  on  January  19.  1996. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  be<:ome  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1. 
Sixth  Revised  Sheet  No.  344,  with  the 
proposed  effective  date  January  1,  1996, 
together  with  revisions  to  its  corporate 
Code  of  Conduct  in  compliance  with 
Order  No.  497,  as  amended  by  Order 
No.  636. 

Transco  states  that  the  revisions  to  the 
tariff  sheet  and  to  the  Code  of  Conduct 
refiect  (1)  changes  to  its  list  of  marketing 
affiliates,  occasioned  by  the  merger  of 
Tran.sco  Energy  Company  (Transco's 
former  parent  company)  with  a 
subsidiary  of  The  Williams  Companies, 
Inc.  (Williams)  effective  May  1, 1995; 
and  (2)  changes  to  its  list  of  shared 
directors  and  officers,  also  necessitated 


as  a  result  of  the  above-referenced 
merger. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers, 
State  Commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filedas  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Prote.sts 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on. file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  96-1694  Filed  1-29-96;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP85-181-010] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Refund  Report  and 
Request  To  Terminate  Proceedings 

January  24,  1996 

Take  notice  that  on  January  11,  1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  filed  a  report  of  an 
agreement  and  refund  report  with 
Columbia  Gas  Transmission  Corporation 
(Columbia)  to  resolve  the  issues  and 
disputes  in  Docket  No.  RP85-181  and 
the  related  appeals  pending  before  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (Panhandle 
Eastern  v.  FERC  No.  94-1727).  Under 
the  agreement,  Texas  Gas  states  that  it 
will  refund  to  Columbia  a  principal 
amount  of  $11,948,555.73, 
$1,468,424.44  in  interest  for  the  period 
2/11/94  to  the  date  of  refund,  and 
additional  interest  of  $850^00  for  the 
period  prior  to  2/11/94. 

Texas  Gas  slates  Columbia  and  Texas 
Gas  have  filed  with  the  United  States 
Court  of  Appeals  to  withdraw  their 
pending  appeals  cited  above.  Texas  Gas 
and  Columbia  request  that  the 
Commission  issue  an  order  accepting 
the  refund  report  and  terminating  the 
proceedings  in  Docket  No.  RP85-181. 
conditioned,  as  necessary,  upon  an 
order  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
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granting  the  motions  to  witiicirdw  the 
appeals  of  the  orders  issued  in  Docket 
No.  RP85-181. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C., 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commi.ssion's  Rules  and 
Regulations.  Any  person  wishing  to 
protest  said  filing,  must  file  a  protest  on 
or  hefore  lanuary  31.  1996.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
portestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Ltoc.  96-1695  Filed  1-29-96;  8:45  am) 
BN.LJNG  COOe  a717-01-M 


[Docket  No.  CP96-1 44-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

January  24.  1996. 

Take  notice  that  on  January  18,  1996. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP96-144-000  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorization  to  abandon  measurement 
and  appurtenant  facilities  at  11 
locations  in  Nowata  and  Washington 
Counties,  Oklahoma  and  Chautauqua, 
Labette,  and  Montgomery  Counties, 
Kansas  under  WNG's  blanket  certificate 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  proposes  to  abandon  the 
transportation  of  natural  gas  and  to 
reclaim  facilities  originally  installed  for 
delivery  of  sales  gas  at  four  locations: 
J&S  Feed.  Seed  &  Supply  in  Washington 
County,  Oklahoma,  Clarence  Graybill  in 
Labette  Courjty,  Kansas.  Union  Gas  Elk 
City  town  border  in  Montgomery 
County,  Kansas,  and  the  KC  Crude 
setting  in  Montgomery  County,  Kansas. 
WNG  also  proposes  to  abandon  by 
reclaim  facilities  originally  installed  to 
receive  transportation  gas  at  seven 
locations:  Bayou  PLD  in  Nowata 
County,  Oklahoma,  the  MDA  PLD  and 
Petro  D-3  in  Montgomery  County, 
Kansas,  the  Central  Plains  PLD  and 
High  wood  PLD  in  Labette  County, 


Kansas,  and  the  Flamco  Energy  FLU  and 
SE  Kansas  Gas  #2  in  Chautauqua 
County.  Kansas.  WNG  states  that  the 
affected  customers  have  agreed  to  the 
reclaim  of  the  facilities  or  the 
companies  no  longer  exist.  WNG 
estimates  that  the  total  reclaim  costs  are 
$16,056  with  a  salvage  value  of  $0. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
\m\s  D.  Cashell. 
Secretary. 
[FR  Doc.  96-1689  Filed  1-29-96;  8:45  ami 
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[Docket  No.  RP90-1 37-029] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

January  24.  1996. 

Take  notice  that  on  January  5,  1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission,  under 
protest,  its  Refund  Report  made  in 
compliance  with  ordering  Paragraph  (D) 
of  the  Commission's  "Order  Denying 
Rehearing,  Granting  Requests  for 
Exemptions  and  Ordering  Refunds" 
issued  December  6,  1995  in  Docket  Nos. 
RP90-137-020  RP90-137-021,  RP90-T 
137-022,  RP9O-137-023,  RP90-137-025 
and  RP90-137-026. 

Williston  Basin  states  that  on 
Derembftr  22,  1995.  refunds  were  sent  to 
applicable  shippers  for  the  take-or-pay 
volumetric  surcharge  amounts 
previously  collected  through 
transportation  rates  charged  for  the  gas 
placed  in  storage  in  accordance  with 
I^te  Schedule  S-2  Service  Agreements 
between  Williston  Basin  and  such 
applicable  shippers.  These  refunds,  for 
the  period  November  1,  1990  through 
August  31,  1995,  also  include  interest 
through  December  22,  1995,  in 
accordance  with  Section  154.501  of  the 
Commission's  Regulations. 


Any  person  desiring  to  pruuj-^i  >in(i 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  31. 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  96-1696  Filed  1-29-96;  8:45  am) 
BIUJNG  COOE  C717-01-M 


[Docket  No.  RP90-1 37-029] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

January  31.  1996. 

Take  notice  that  on  January  5,  1996, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  with  the  Commission,  under 
protest,  its  Refund  Report  made  in 
compliance  with  ordering  Paragraph  (D) 
of  the  Commission's  "Order  Denying 
Rehearing,  Granting  Requests  for 
Exemptions  and  Ordering  Refunds" 
issued  December  6,  1995  in  Docket  Nos. 
RP90-137-020  RP90-137-021.  RP90- 
137-022,  RP90-137-023,  RP90-137-O25 
and  RP90-137-^26. 

Williston  Ba.sin  states  that  on 
December  22.  1995,  refunds  were  sent  to 
applicable  shippers  for  the  take-or-pay 
volumetric  surcharge  amounts 
previously  collected  through 
transportation  rates  charged  for  the  gas 
placed  in  storage  in  accordance  with 
Rate  Schedule  S-2  Service  Agreements 
between  Williston  Basin  and  such 
applicable  shippers.  These  refunds,  for 
the  period  November  1,  1990  through 
August  31,  1995,  also  include  interest 
through  December  22,  1995,  in 
accordance  with  Section  154.501  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.2 1 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  on  or  before  January  31. 1996. ' 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


UMI 


on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell,         , 

Secretary.  ' 

|FR  Doc.  96-1697  Filed  1-29-96;  8:45  ami 
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Office  of  Arms  Controi  and 
Nonprciife'atior!  ^o\K.y 

P'opos«:!  StiDsequeo!  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement. 

summary:  Pursuant  to  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160)  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  to  be  carried  out  in  the 
Republic  of  Korea  under  the  Agreement 
for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  Concerning  Civil 
Uses  of  Atomic  Energy,  signed 
November  24,  1972,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  the  joint 
determination,  pursuant  to  Article  VIII 
(c)  of  that  Agreement,  that  the 
provisions  of  Article  XI  may  be 
effectively  applied  for  the  alteration  in 
form  or  content  of  U.S.-origin  nuclear 
material  contained  in  pressurized  water 
reactor  fuels,  CANDU  fuels,  and 
research  reactor  fuels  at  the  Post 
Irradiation  Examination  Facility  and  the 
Irradiated  Materials  Examination 
Facility  at  the  Headquarters  of  the  Korea 
Atomic  Energy  Research  Institute  in 
accordance  with  the  plan  contained  in 
KAERI/AR-417/95,  Rev-1,  dated  May, 
1995.  The  aforementioned 
determination  will  be  made,  and  the 
approval  for  the  post-irradiation 
examination  for  the  agreed  upon 
program  will  be  granted,  for  the  period 
ending  December  31,  2001. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice.  yt 

Dated:  January  22. 1996. 


For  the  Department  of  Enei;gy. 
Edward  T.  Fei. 

Deputy  Director,  International  Pol  icy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation. 

IFR  Dru    QK-ifiio  Filed  1-29-96;  8:45  am) 
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Office  of  Energy  Efticiency  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products   Granting  of  the 
Application  lor  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Thermo  Products  mc   f^Tjm  tr^e  DOE 
Furnace  Test  Procedu'e  iCast'  No.  F- 
083) 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

action:  Notice. 

summary:  Today's  notice  grants  an 
Interim  Waiver  to  Thermo  Products  Inc. 
(Thermo  Products)  from  the  existing 
Department  of  Energy  (DOE  or 
Department)  test  procedure  regarding 
blower  time  delay  for  the  company's 
CHA-upflow  and  CCA-downflow 
condensing  gas  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Thermo 
Products.  Thermo  Products  Petition  for 
Waiver  requests  DOE  to  grant  relief  from 
the  LXDE  furnace  test  procedure  relating 
to  the  blower  time  delay  specification. 
Thermo  Products  seeks  to  test  using  a 
blower  delay  time  of  45  seconds  for  its 
CHA-upflow  and  CCA-downfiow 
condensing  gas  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
i!i(i  uitnrination  not  later  than  February 
29.  1996. 

ADDRESSES:  Written  comments  and 
^iHteinents  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-083, 
Mail  Stop  EE^3,  Room  lJ-108, 
Forestall  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585, 
(202)  586-7140. 

FOR  FURTH^  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431,  Forestall  Building,  1000 
Independence  Avenue.  SW.. 
Washington,  D.C.  20585-0121,  (202) 
586-9138 


Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-72.  Forestall 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585-0103. 
(202)  586-9507 

SUPPLEMOTTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act.  as  amended  (EPCA),  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  Title  10  CFR 
Part  430,  Subpart  B. 

The  Department  amended  the  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  Section  430.27  to 
Title  10  CFR  Part  430.  45  FR  64108, 
September  26,  1980.  Subsequently,  DOE 
amended  the  waiver  process  to  allow 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
(Assistant  Secretary)  to  grant  an  Interim 
Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  Title  10  CFR 
Part  430.  Section  430.27(a)(2). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procediu^s,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

An  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  Title  10  CFR  Part  430, 
Sectioa,430. 27(g).  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180 
days  or  until  DOE  issues  its 
determination  on  the  Petition  for 
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Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary. 

On  November  29, 1995.  Thermo 
Products  filed  an  Application  for 
Interim  Waiver  and  a  Petition  for 
Waiver  regarding  blower  time  delay. 
Thermo  Products  Application  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  that  require  a  1.5-minute 
time  delay  between  the  ignition  of  the 
burner  and  starting  of  the  circulating  air 
blower.  Instead,  Thermo  Products 
requests  the  allowance  to  test  using  a 
45-second  blower  time  delay  when 
testing  its  CHA-upflow  and  CCA- 
downflow  condensing  gas  furnaces. 
Thermo  Products  states  that  the  45- 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  increase  in  AFUE 
improvement  of  up  to  2.0  percent.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay. 
Thermo  Products  asks  that  the  Interim 
Waiver  be  granted. 

The  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23.  1993,  (58  PR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  Petitions  for  Waiver  for  this 
type  of  time  blower  delay  control  have 
been  granted  by  DOE  to  Coleman 
Company.  50  FR'2710.  January  18.  1985; 
Magic  Chef  Company.  50  PR  41553. 
October  11,  1985;  Rheem  Manufacturing 
Company.  53  PR  48574.  December  1. 
1988.  56  PR  2920.  January  25.  1991.  57 
PR  10166.  March  24.  1992.  57  PR  34560, 
August  5,  1992;  59  PR  30577,  June  14. 
1994.  and  59  PR  55470,  November  7. 
1994;  Trane  Company,  54  PR  19226, 
May  4.  1989,  56  PR  6021,  February  14. 
1991.  57  FR  10167,  March  24,  1992.  57 
FR  22222.  May  27, 1992.  58  FR  68138, 
December  23, 1993.  and  60  FR  62835, 
December  7,  1995;  Lennox  Industries, 
55  FR  50224,  December  5,  1990,  57  FR 
49700,  November  3,  1992.  58  FR  68136. 
December  23.  1993,  and  58  FR  68137. 
December  23. 1993;  Inter-City  Products 
Corporation.  55  FR  51487,  December  14. 

1990.  and  56  FR  63945,  December  6. 
1991;  DMO  Industries.  56  FR  4622, 
February  5.  1991.  and  59  FR  30579.  June 
14.  1994;  Heil-Quaker  Corporation,  56 
FR  6019.  February  14. 1991;  Carrier 
Corporation.  56  FR  6018.  February  14. 

1991.  57  FR  38830,  August  27. 1992.  58 
FR  68131,  December  23.  1993.  58  FR 
68133.  December  23.  1993.  59  FR  14394. 
March  28.  1994.  and  60  FR  62832. 
December  7,  1995;  Amana  Refrigeration 
Inc.,  56  FR  27958,  June  18,  1991.  56  FR 
63940.  December  6.  1991,  57  FR  23392. 
June  3.  1992.  and  58  FR  68130. 
December  23,  1993;  Snyder  General 
Corporation.  56  FR  54960.  September  9. 


1991;  Goodman  Manufacturing 
Corporation.  56  FR  51713.  October  15. 

1991,  57  FR  27970,  June  23.  1992  and 
59  FR  12586.  March  17.  1994;  The 
Ducane  Company  Inc.,  56  FR  63943. 
December  6,  1991,  57  FR  10163.  March 
24,  1992,  and  58  FR  68134.  December 
23.  1993;  Armstrong  Air  Conditioning, 
Inc..  57  FR  899.  January  9. 1992.  57  FR 
10160.  March  24,  1992.  57  FR  10161. 
March  24.  1992,  57  FR  39193,  August 
28,  1992,  57  FR  54230.  November  17. 

1992.  and  59  FR  30575,  June  14.  1994; 
Thermo  Products.  Inc..  57  FR  903, 
January  9.  1992;  Consolidated  Industries 
Corporation.  57  FR  22220.  May  27. 
1992;  Evcon  Industries.  Inc..  57  FR 
47847.  October  20. 1992.  and  59  FR 
46968,  September  13,  1994;  Bard 
Manufacturing  Company.  57  FR  53733, 
November  12.  1992.  and  59  FR  30578, 
June  14,  1994;  and  York  International 
Corporation,  59  FR  46969,  September 
13. 1994.  60  FR  100.  January  3.  1995.  60 
FR  62834.  December  7,  1995,  and  60  FR 
62837,  December  7. 1995. 

Thus,  it  appears  likely  that  this 
Petition  for  Waiver  for  blower  time 
delay  will  be  granted.  In  those  instances 
where  the  likely  success  of  the  Petition 
for  Waiver  has  t)een  demonstrated  based 
upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consumption 
on  a  comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Thermo  Products  an  Interim 
Waiver  for  its  CHA-upflow  and  CCA- 
downflow  condensing  gas  furnaces. 
Thermo  Products  shall  be  permitted  to 
test  its  CHA-upflow  and  CCA-downflow 
condensing  gas  furnaces  on  the  basis  of 
the  test  procedures  specified  in  Title  10 
CFR  Part  430,  Subpart  B,  Appendix  N, 
with  the  modification  set  forth  below: 

(I)  Section  3.0  in  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82 
with  the  exception  of  Sections  9.2.2. 
9.3.1.  and  9.3.2.  and  the  inclusion  of  the 
following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
Appendix  N  as  follows: 

3.10    Gas- and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions 
are  achieved  following  the  cool-down 
test  and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  de.scribed  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-)  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the 


power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay 
time  that  is  other  than  1.5  minutes,  in 
which  case  the  fan  control  shall  be 
permitted  to  start  the  blower;  or  (3)  the 
delay  lime  results  in  the  activation  of  a 
temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan 
control  is  adjustable,  set  it  to  start  the 
blower  at  the  highest  temperature.  If  the 
fan  control  is  permitted  to  start  the 
blower,  measure  time  delay  (t-)  using  a 
stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  iw(ni  o^  qatep 
VoXejiv  0^  vr\e  |iove<|)a\(rtGpep+o 
pcV0HM£v5e5  ov-JitpioS  6pa<t)T. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company. 
This  Interim  Waiver  may  be  removed  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

The  Interim  Waiver  shall  remain  in 
effect  for  a  period  of  180  days  or  until 
DOE  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be 
extended  for  an  additional  180-day 
period,  if  necessary. 

Thermo  Products's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
DOE  furnace  test  procedure  relating  to 
the  blower  time  delay  specification. 
Thermo  Products  seeks  to  test  using  a 
blower  delay  time  of  45  seconds  for  its 
CHA-upflow  and  CCA-downflow 
condensing  gas  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time. 
Pursuant  to  paragraph  (b)  of  Title  10 
CFR  Part  430.27,  DOE  is  hereby 
publishing  the  "Petition  for  Waiver"  in 
its  entirety.  The  Petition  contains  no 
confidential  information.  The 
Department  solicits  comments,  data, 
and  information  respecting  the  Petition. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Thermo  Pride 

Heating,  Cooling,  Electronic  Air  Cleaning  and 
Humidification  Equipment 

Novemtjer  29,  1995. 

The  Assistant  Secretary  for  Conservation  and 

Renewable  Energy. 
United  States  Department  of  Energy.  1000 

Independence  Avenue  SW.,  Washington, 

DC  20585  "^ 

Subject:  Petition  for  Waiver  and  Application 

for  Interim  Waiver 


Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver  which 
are  submitted  pursuant  to  Title  10  CFR 
430.27.  Waiver  is  requested  from  Test 
Procedures  for  Measuring  the  Energy 
Consumption  of  Furnace  found  in  Appendix 
N  to  Subpart  B  of  Part  430. 

The  test  procedure  requires  a  1.5  minute 
delay  tietween  burner  and  blower  start-up. 
Thermo  Products  requests  a  waiver  from  the 
specified  1.5  minute  delay  and  requests 
approval  to  use  a  45-second  delay  for  our 
Series  CHA-  upflow  and  CCA-  downflow 
condensing  type  residential  gas  fired 
furnaces. 

An  electronic  fan  control  is  being  used  on 
these  products  that  incorporate  a  fixed 
timing. 

Current  test  procedures  do  not  credit 
Thermo  Products  for  the  energy  savings 
associated  with  the  shorter  blower  timing. 
The  shorter  timed  on  fan  delay  reduces  flue 
losses  therefor  increasing  furnace  efficiency. 
Test  data  for  these  furnaces  utilizing  a  45- 
second  timing  indicates  an  increase  in  AFUE 
up  to  2%.  Confidential  supporting  test  data 
is  available  upon  request. 

Thermo  Products  is  confident  that  this 
Waiver  will  be  granted,  as  several  other 
manufacturers  of  gas  furnaces  received  DOE 
granted  waivers  such  as  Carrier,  Lennox 
Industries,  Inter-City  Products,  Amana, 
Rheem  Manufacturing  and  others  based  on 
timed  blower  operation. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Sincerely, 
Everett  E.  James, 
Director  of  Engineering. 
(FR  Doc.  96-1728  Filed  1-29-96;  8:45  ami 
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[Case  No.  P-084] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Appitcation  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Goodman  Manufacturing  Company 
From  ttie  DOE  Furnace  Test  Procedure 

AGENCY:  OfBce  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  Goodman 
Manufacturing  Company  (Goodman) 
from  the  existing  Department  of  Energy 
(EKDE  or  Department)  test  procedure 
regarding  blower  time  delay  for  the 
company's  GSU  series  central  furnaces 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Goodman. 
Goodman's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE 
furnace  test  procedure  relating  to  the 
blower  time  delay  spwification 
Goodman  seeks  to  test  using  a  blower 


delay  time  of  30  seconds  for  its  GSU 
series  central  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time.  The 
Department  is  soliciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  February 
y^.  1996. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-084. 
Mail  Stop  EE-43,  Room  lJ-108, 
Forestall  Building,  1000  Independence 
Avenue,  SW.  Washington.  D.C.  20585, 
(202) 586-7140. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431.  Forestall  Building,  1000 
Independence  Avenue.  SW., 
Washington,  D.C.  20585-0121.  (202) 
586-9138 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forestall 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585-0103, 
(202) 586-9507 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  .(other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended  (EPCA),  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
( onsumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  Title  10  CITR 
Part  430,  Subpart  B. 

The  Department  amended  the  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  Section  430.27  to 
Title  10  CFR  Part  430.  45  FR  64108, 
September  26,  1980.  Subsequently,  DOE 
amended  the  waiver  process  to  allow 
tlie  .'\ssistant  Secretary  for  Energy 
Hfficiency  and  Renewable  Energy 
(Assistant  Secretary)  to  grant  an  Interim 
Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  Title  10  CFR 
Part  430.  Section  430.27(a)(2). 

The  waiver  proc;ess  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 


design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

An  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  Title  10  CFR  Part  430. 
Section  430.27  (g).  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180 
days  or  until  DOE  issues  its 
determination  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary. 

On  July  19. 1995,  Goodman  filed  an 
Application  for  Interim  Waiver  and  a 
Petition  for  Waiver  regarding  blower 
time  delay.  Goodman's  Application 
seeks  an  Interim  Waiver  from  the  DOE 
test  provisions  that  require  a  1.5-minute 
time  delay  between  the  ignition  of  the 
burner  and  starting  of  the  circulating  air 
blower.  Instead.  Goodman  requests  the 
allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  GSU 
series  central  furnaces.  Goodman  states 
that  the  30-second  delay  is  indicative  of 
how  these  furnaces  actually  operate. 
Such  a  delay  results  in  an  increase  in 
AFUE  of  1.0  percentage  point.  Since 
current  DOE  test  procedures  do  not 
address  this  variable  blower  time  delay, 
Goodman  asks  that  the  Interim  Waiver 
be  granted. 

Tne  Department  has  published  a 
Notice  of  Proposed  Rulemaking  on 
August  23, 1993,  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue. 

Previous  Petitions  for  Waiver  for  this 
type  of  time  blower  delay  control  have 
been  granted  by  DOE  to  Coleman 
Company,  50  FR  2710,  January  18,  1985; 
Magic  Chef  Company,  50  FR  41553, 
October  11, 1985;  Rheem  Manufacturing 
Company,  53  FR  48574,  December  1, 
1988,  56  FR  2920,  January  25, 1991,  57 
FR  10166,  March  24,  1992,  57  FR  34560, 
August  5,  1992;  59  FR  30577,  June  14. 
1994,  and  59  FR  55470,  November  7, 
1994;  Trane  Company,  54  FR  19226. 
May  4,  1989,  56  FR  6021,  February  14, 
1991,  57  FR  10167.  March  24. 1992,  57 
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FR  22222,  May  27,  1992,  58  FR  68138, 
December  23,  1993.  and  60  FR  62835. 
December  7,  1995;  Lennox  Industries. 
55  FR  50224.  December  5.  1990.  57  FR 
49700,  November  3.  1992,  58  FR  68136, 
December  23,  1993.  and  58  FR  68137. 
December  23.  1993;  Inter-City  Products 
Corporation.  55  FR  51487.  December  14. 

1990.  and  56  FR  63945.  December  6, 
1991;  DMO  Industries.  56  FR  4622. 
February  5.  1991.  and  59  FR  30579.  June 
14.  1994;  Heil-Quaker  Corporation.  56 
FR6019.  February  14.  1991;  Carrier 
Corporation.  56  FR  6018,  February  14. 

1991.  57  FR  38830.  August  27,  1992.  58 
FR  68131.  December  23.  1993.  58  FR 
68133.  December  23.  1993.  59  FR  14394. 
March  28.  1994,  and  60  FR  62832. 
December  7.  1995;  Amana  Refrigeration 
Inc..  56  FR  27958.  June  18, 1991.  56  FR 
63940.  December  6.  1991.  57  FR  23392. 
June  3.  1992.  and  58  FR  68130, 
Dec-ember  23,  1993;  Snyder  General 
Corporation,  56  FR  54960.  September  9. 
1991;  Goodman  Manufacturing 
Corporation.  56  FR  51713,  October  15, 

1991.  57  FR  27970.  June  23.  1992  and 
59  FR  12586.  March  17.  1994;  The 
Ducane  Company  Inc.,  56  FR  63943, 
December  6,  1991,  57  FR  10163.  March 
24,  1992.  and  58  FR  68134.  December 
23,  1993;  Armstrong  Air  Conditioning, 
Inc.,  57  FR  899,  January  9,  1992.  57  FR 
10160.  March  24.  1992.  57  FR  10161. 
March  24.  1992.  57  FR  39193.  August 
28.  1992.  57  FR  54230.  November  17. 

1992.  and  59  FR  30575,  June  14.  1994; 
Thermo  Products,  Inc.,  57  FR  903, 
January  9,  1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27, 
1992;  Evcon  Industries.  Inc..  57  FR 
47847.  October  20.  1992.  and  59  FR 
46968.  September  13.  1994;  Bard 
Manufacturing  Company.  57  FR  53733. 
November  12.  1992.  and  59  FR  30578. 
June  14.  1994;  and  York  International 
Corporation.  59  FR  46969.  September 
13. 1994.  60  FR  100.  January  3.  1995,  60 
FR  62834.  December  7.  1995,  and  60  FR 
62837.  December  7,  1995. 

Thus,  it  appears  likely  that  this 
Petition  for  Waiver  for  blower  time 
delay  will  be  granted.  In  those  instances 
where  the  likely  success  of  the  Petition 
for  Waiver  has  been  demonstrated  based 
upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the 
public  interest  to  have  similar  products 
tested  and  rated  for  energy  consumption 
on  a  comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Goodman  an  Interim  Waiver  for 
its  GSU  series  condensing  furnaces. 
Goodman  shall  be  permitted  to  test  its 
GSU  series  condensing  furnaces  on  the 
basis  of  the  test  procedures  specified  in 
Title  10  CFR  Part  430.  Subpart  B. 
Appendix  N.  with  the  modification  set 
forth  below: 


(I)  Section  3.0  in  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103^2 
with  the  exception  of  Sections  9.2.2, 
9.3.1.  and  9.3.2.  and  the  inclusion  of  the 
following  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
Appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  After  equilibrium  conditions 
are  achieved  following  the  cool-down 
test  and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s)  comes  on.  After  the  burner 
start-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-)  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the 
burner  ajid  blower  shall  be  started 
together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay 
time  that  is  other  than  1.5  minutes,  in 
which  case  the  fan  control  shall  be 
permitted  to  start  the  blower;  or  (3)  the 
delay  time  results  in  the  activation  of  a 
temperature  safety  device  which  shuts 
off  the  burner,  in  which  case  the  fan 
control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan 
control  is  adjustable,-  set  it  to  start  the 
blower  at  the  highest  temperature.  If  the 
fan  control  is  permitted  to  start  the 
blower,  measure  time  delay  (t-)  using  a 
stop  watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±  0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company. 
This  Interim  Waiver  may  be  removed  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

The  Interim  Waiver  shall  remain  in 
effect  for  a  period  of  180  days  or  until 
DOE  acts  on  the  Petition  for  Waiver, 
whichever  is  sooner,  and  may  be 
extended  for  an  additional  180-day 
period,  if  necessary. 

Goodman's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
DOE  furnace  test  procedure  relating  to 
the  blower  time  delay  specification. 
Goodman  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  GSU 
series  condensing  furnaces  instead  of 
the  specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time. 
Pursuant  to  paragraph  (b)  of  Title  10 


CFR  Part  430.27,  DOE  is  hereby 
publishing  the  "Petition  for  Waiver"  in 
its  entirety.  The  Petition  contains  no 
confidential  information.  The 
Department  solicits  comments,  data, 
and  information  respecting  the  Petition. 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

July  19, 1995. 

Assistant  Secretary,  Conservation  and 

Renewable  Energy, 
United  States  Department  of  Energy.  1000 

Independence  Ave.,  SW.,  Washington, 

DC205S5 
Re:  Petition  for  Waiver  and  Application  for 

Interim  Waiver 
Gentlemen:  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
Waiver  is  requested  from  the  test  procedure 
for  measuring  Furnace  Energy  Consumption 
as  found  in  Appendix  H  to  Subpart  B  of  430. 

The  current  test  procedure  requires  a  1.5 
minute  delay  between  burner  ignition  and 
the  start  of  the  circulating  air  blower. 
Goodman  Manufacturing  Co..  L.P.  is 
requesting  waiver  and  authorization  to  use  a 
30  second  delay  instead  of  the  specified  1.5 
minutes  for  the  blower  to  start  after  main 
burner  ignition.  Goodman  Manufacturing 
intends  to  use  a  fixed  timing  control  on  our 
GSU  series  central  furnaces  to  gain  additional 
energy  savings  that  are  achieved  with  the  use 
of  shorter  blower  on  times. 

Test  data  for  these  furnaces  with  a  30 
second  day  delay  indicated  an  increase  in 
AFUE  of  1.0  percentage  point.  The  use  of  a 
30  second  delay  reduces  the  appliance  flue 
losses  and  therefore  increases  the  furnace 
efficiency.  Copies  of  confidential  test  data 
confirming  this  energy  savings  will  be 
provided  to  you  at  your  request. 

The  current  test  procedure  does  not  give 
Goodman  Manufacturing  credit  for  energy 
savings  that  can  be  obtained  using  fixed 
blower  timings.  The  proposed  ASHRAE  103- 
1988  that  is  under  consideraiion  by  D.O.E. 
addresses  the  use  of  timed  blower  operation. 
Goodman  Manufacturing  is  confident  that 
this  Waiver  will  be  granted,  and  therefore  we 
-  request  an  Interim  Waiver  be  granted  until  a 
final  ruling  is  made.  Goodman,  as  well  as 
other  manufacturers  of  domesUc  furnaces, 
have  been  granted  similar  waivers. 

Manufacturers  that  domestically  market 
similar  products  have  been  sent  a  copy  of 
this  Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Sincerely. 
Peter  H.  Alexander. 
Executive  Vice  PKsident. 
[FR  Doc.  9^1729  Filed  1-29-95;  8:45  ami 

BILUNQ  CODE  6450-01-P9 


Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  96-06:  Global  Change 
Integrated  Assessment  Research 

agency:  Department  of  Energy  (DOE). 
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action:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE)  hereby 
announces  its  interest  in  receiving 
applications  to  support  research  and 
analysis  of  Global  Change  Assessment 
Research.  This  notice  is  a  follow  on  to 
two  previous  notices  published  in  the 
Federal  Register  (Notice  93-4  published 
December  9,  1992,  entitled  Economics 
of  Global  Change  Research  Program  and 
Notice  95-12  published  December  29. 
1994,  entitled  Global  Change 
Assessment  Research  Program).  The 
program  has  expanded  since  1992  to 
include  core  support  for  integrated 
assessment  activities  and  research  on 
assessment  in  direct  support  of  global 
change  policy.  The  research  program 
supports  the  Department's  Global 
Change  Research  Program,  the  U.S. 
Global  Change  Research  Program 
(USGCRP),  and  the  Administration's 
goals  to  understand  and  mitigate  the  rise 
in  greenhouse  gases. 
DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  EST.  March  20,  1996.  to 
permit  timely  consideration  for  awards 
in  Fiscal  Year  1996  and  Fiscal  Year 
1997. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  96-06 
should  be  forwarded  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64.  19901  Germantown 
Road,  Germantown.  MB  20874-1290, 
ATTN:  Program  Notice  96-06.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  delivery  service,  or  when  hand- 
carried  by  the  applicant:  U.S. 
Department  of  Energy.  Office  of  Energy 
Research,  Grants  and  Contracts 
EHvision,  ER-64,  19901  Germantown 
Road.  Germantown.  MD  20874-1290. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  C.  Houghton.  Office  of  Health  and 
Environmental  Research.  Environmental 
Sciences  Division.  ER-74  (GTN),  U.S. 
Department  of  Energy,  Germantown, 
MD  20874-1290  (301)  903-«288,  fax 
(301)  903-7363.  or  by  Internet  address, 
John. houghton@oer. doe. gov. 
SUPPLEMENTARY  INFORMATION:  There  are 
'two  topics  that  are  included  in  the  DOE 
Global  Change  Integrated  A.ssessment 
Research  program  for  FY  1996  and  FY 
1997.  Approximately  80  percent  of  the 
funds  are  expected  to  be  allocated  to  the 
first  topic;  20  percent  for  the  second 
topic. 


The  determination  of  energy  policy, 
such  as  that  contained  in  the 
Department  of  Energy's  National  Energy 
Policy  Plan  and-the  President's  Climate 
Change  Action  Plan,  as  well  as  the 
policy  actions  taken  in  response  to  the 
first  Conference  of  the  Parties  in  BerUn, 
is  tied  to  understanding  the  benefits  and 
costs  of  potential  actions  with  respect  to 
the  control  of  greenhouse  gases  and 
possible  climate  change.  The  research 
described  in  this  notice  supports  the 
analysis  of  those  benefits  and  costs  as 
well  as  helps  in  presenting  the  results 
of  the  U.S.  Global  Change  Research 
Program  to  the  policy-setting  process. 

This  research  will  oe  judged  in  part 
on  its  potential  to  improve  and/or 
support  the  analytical  basis  for  policy 
development.  For  instance,  research  that 
supports  integrated  assessment,  which 
in  turn  supports  the  policy  process,  is 
considered  relevant.  More  broadly 
applicable  research  will  be  preferred  to 
narrowlv  focussed  research  on,  for 
example,  particular  energy  technologies, 
or  narrowly-defined  geographic  regions. 
One  of  the  requirements  of  the 
application  is  to  define  the  linkage  to 
policy  questions  that  the  research 
expects  to  address.  Applications  that 
involve  development  of  analytical 
models  and  computer  codes  will  be 
lodged  in  part  on  the  basis  of  proposed 
tasks  to  prepare  documentation  and 
make  the  models  and  codes  available  to 
other  groups, 

A  background  document  that 
describes  the  supplementary 
information  in  more  detail  is  available 
from  Or  Houghton.  Applicants  are 
expected  to  be  familiar  with  literature 
on  global  climate  change.  A 
representative  list  of  relevant  literature 
is  also  available  from  Dr.  Houghton. 

A.  Integrated  Assessment  of  Climate 
Change 

Integrated  assessment  (LA)  of  climate 
change  is  the  analysis  of  climate  change 
from  the  cause,  such  as  greenhouse  gas 
emissions,  through  impacts,  such  as 
changed  energy  requirements  for  space 
conditioning  due  to  temperature 
(  hanges.  The  analysis  should  include 
feedbacks  and  be  oriented  to  evaluating 
policy  options.  LA  is  sometimes,  but  not 
always,  implemented  as  a  computer 
model.  Under  this  topic,  the  Integrated 
.Assessment  program  will  support 
research  that  either  (a)  develops  LA's  for 
use  by  the  policy-setting  process,  or  (b) 
conducts  more  narrowly  defined 
research  topics,  the  results  of  which 
would  be  used  by  the  LA  community. 
Note  that  the  research  supports  the 
development  of  methodologies  or 
information  rather  than  the  exercise  of 
a  model  to  evaluate  specific  poUcy 


options.  In  case  (a),  a  criterion  for 
selecting  awards  will  be  the  potential 
contribution  to  the  policy  decision 
process  and  the  added  value  of  that 
particular  proposed  LA  effort 
(particularly  for  new  LA  models)  over 
other  ongoing  LA  activities.  In  case  (b), 
a  criterion  will  be  the  importance  of  the 
research  results  to  the  LA  community. 

The  following  categories  are  examples 
of  focused  research  topics  that  would 
support  LA.  They  are  listed  in  order  of 
importance. 

1 .  Technology  Innovation  and 
Diffusion.  This  category  has  been  a 
primary  focus  of  the  Integrated 
Assessment  program  for  the  last  three 
years.  Potential  research  projects 
include  such  issues  as: 

•  The  representation  of  technology 
innovation  and  diffusion  in  LA  models. 
This  might  include  studies  such  as  (a) 
The  expected  impact  of  increased  R&D 
programs  on  technology  innovation,  (b) 
decomposing  technology  improvements 
into  various  factors,  including  a  residual 
such  as  the  autonomous  energy 
efficiency  improvement  index,  (c) 
capital  vintaging  and  embodied 
technology  in  capital  stock,  and  d) 
analysis  of  the  "top/down  versus 
bottom/up  controversy", 

•  The  rate  of  technology  diffusion 
from  the  US  to  developing  countries  and 
the  prediction  of  the  energy-use  path  for 
developing  countries,  including  the 
influence  that  future  technology 
improvements  in  developed  countries 
will  have  on  developing  countries,  and 

•  The  translation  of  existing  literature 
on  the  economics  of  technology 
innovation  into  a  representation  that 
could  be  adapted  for  LA  models. 

2.  Representing  Non-Market  Impacts 
in  Integrated  Assessments:  A  major 
challenge  before  the  integrated 
assessment  modeling  community  is  to 
expand  the  range  of  representations  in 
integrated  assessment  models  of  the 
response  of  ecosystems,  socio-economic 
systems,  himian  health,  and  other 
sectors  to  potential  climate  changes. 
This  is  especially  true  for  estimates  of 
the  consequences  of  climate  change  on 
the  "non-market"  goods  and  services 
provided  by  ecosystems.  This  topic  will 
emphasize  the  interface  between 
impacts  sectors  and  integrated 
assessment  rather  than  process 
modeling  of  the  sectors.  Of  particular 
importance  are  analyses  that  attempt  to 
predict  the  change  of  unmanaged 
ecosystems  to  transient  climate  change 
rather  than,  for  instance,  static  doubled 
carbon  dioxide  regime. 

3.  Reduced  Form  Models:  This 
category  would  support  the 
development  of  selected  simpUfied 
models  that  portray  an  important  aspect 
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of  the  overall  problem  and  can  be  used 
by  several  of  the  lA  modelers.  This 
category  would  also  support  research 
that  addresses  paradigms  for 
coordinating  research  on  process  studies 
so  that  they  are  more  ea.sily 
reformulated  as  reduced  form  models. 

4.  Uncertainty.  Research  subjects 
include  how  to  estimate  uncertainty  in 
lA  models,  how  uncertainty  affects  the 
effectiveness  of  policy  options,  the 
utility  of  different  representations  of 
uncertainty  including  surprises,  and  the 
value  of  research  on  different  topics 
based  on  an  analysis  of  the  utility  of 
uncertainty  reduction. 

5.  Scale  Differences:  In  linking  the 
physical,  biological,  and  social  science 
systems  together,  information  and  sub- 
models are  often  collected  and 
constructed  at  different  geographical 
scales  and  timeframes.  For  example, 
impacts  averaged  across  large  latitude 
and  longitude  cells  do  not  correspond  to 
nations,  which  are  often  the  appropriate 
unit  in  political  science  models  of 
international  negotiating.  This  category 
includes  research  on  combining 
di^erent  scales  in  a  consistent  manner. 

6.  Data:  Some  data  sets  are  so 
important  and  common  to  so  many 
assessment  activities  that  support  for 
collection  of  that  data  would  prevent 
duplication.  This  category  includes  two 
subjects.  The  first  is  to  conduct  the 
research  necessary  to  define  specific 
data  sets  that  are  needed  by  the  LA 
community.  The  second  is  to  conduct 
the  research  necessary  to  collect  and   . 
provide  a  needed  data  set. 

7.  Driving  Forces:  This  research  will 
help  understand  the  underlying 
economic  forces  that  drive  global 
change  and  that  form  a  foundation  for 
most  economic  modeling  of  global 
change. 

B.  Assessment  in  Direct  Support  of 
Policy 

The  following  subject  areas  are 
defined  by  categories  of  policy  concerns 
rather  than  by  research  categories 
themselves.  Successful  research 
applications  in  this  area  will 
concentrate  on  the  broader  issues  of 
policy  activities  rather  than,  for 
example,  specific  policy  proposals. 
Although  particular  examples  or  case 
studies  may  be  important  to 
understanding  the  broader  theme,  the 
major  goal  is  the  general  understanding 
that  can  be  applied  to  the  broad  policy. 
The  categories  are  listed  in  order  of 
importance. 

1.  U.S.  Emission  Abatement 
Strategies:  The  research  would  help 
predict  the  direct  and  indirect 
effectiveness  of  emission  abatement 
strategies,  such  as  cost,  impacts,  and 


timing.  For  example,  assessing 
effectiveness  of  voluntary  actions  would 
be  important  for  some  short-term 
abatement  actions. 

2.  R&D  as  a  Policy  Option:  Investment 
or  other  policies  to  encourage  research 
and  development  are  options  for 
increasing  abatement  and  improving 
adaptation.  Research  in  this  category 
would  investigate  such  subjects  as  how 
to  predict  the  success  of  research 
programs  and  the  effectiveness  of 
alternative  modes  of  implementation, 
such  as  direct  grants,  cooperative 
research  projects,  etc. 

3.  Global  Change  in  the  Context  of 
Other  Social  and  Environmental  Policy 
Options:  Often  global  change  policy 
issues  are  discussed  in  the  context  of 
broader  social  and  environmental  goals. 
This  category  would  support  the 
extension  of  global  change  assessment 
to  include  measures  and  concepts  that 
would  benefit  the  broader  debate,  such 
as  international  trade,  job  formation, 
and  economic  competitiveness. 

4.  International  Negotiations:  This 
category  includes  research  on  past  roles 
or  future  prospects  for  science  and 
integrated  assessments  in  international 
environmental  negotiating  processes 
and  the  formation  and  stability  of 
international  agreements,  for  instance, 
whether  agreements  can  be  generated 
that  are  both  effective  in  reducing 
emissions  and  that  do  not  encourage 
countries  to  "drop  out". 

Potential  applications  are  strongly 
encouraged  to  submit  a  brief 
preapplication  in  accordance  with  10 
CFR  600.10(d)(2),  which  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives.  Preapplications  will 
be  used  to  identify  potential 
opportunities  for  coordinated  research, 
to  enable  DOE  to  advise  potential 
applicants  of  DOE's  interest  in  their 
research  ideas,  and  to  serve  as  a  basis 
for  arranging  reviews  of  formal 
applications. 

Preapplications  should  include  no 
more  than  two  to  three  double-spaced 
pages  (10  pt.),  including  proposed 
research;  names  and  telephone  numbers 
for  all  principal  investigators  (Pis), 
coprincipal  investigators,  and 
collaborators;  and  telefax  number, 
Internet  address  (if  available)  and  mail 
address  for  the  PI.  Preapplications 
referencing  Program  Notice  96-06 
should  be  sent  to  Dr.  Houghton,  Office 
of  Health  and  Environmental  Research, 
ER-74.  Germantown.  MD  20874-1290. 
or  to  john.houghton@oer.doe.gov. 
Preapplications  arriving  close  to  the 
deadline  for  submission  of  applications 
may  not  receive  adequate  attention. 

Preapplications  and  formal 
applications  will  be  reviewed  relative  to 


the  DOE  interests  described  by  this 
notice  and  in  reference  to  scope  and 
research  priorities  of  the  U.S.  Global 
Climate  Change  Research  Program 
(USGCRP).  Preapplications  will  be 
reviewed  for  relevance  to  Program  needs 
and  interests.  Formal  applications  will 
be  subjected  to  merit  review  and  will  be 
evaluated  against  the  evaluation  criteria 
set  forth  in  10  CFR  Part  605  as  well  as 
the  specifics  referenced  above. 

It  is  anticipated  that  approximately  $2 
million  will  be  available  for  grant 
awards  in  Fiscal  Years  1996  and  1997, 
contingent  upon  availability  of 
appropriated  funds.  Previous  awards  for 
this  type  of  research  have  ranged  from 
$30,000  up  to  $250,000  per  year,  with 
most  not  exceeding  $150,000.  While 
most  awards  are  expected  to  range  from 
$50,000  to  $150,000  per  year,  a  few 
larger  awards  may  be  granted  for  large 
integrated  assessment  activities,  which 
may  be  funded  at  up  to  $500,000  per 
year.  Funding  of  multiple  year  grant 
awards  of  up  to  three  years  is  available 
and  is  also  contingent  upon  availability 
of  appropriated  funds. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures,  may  be  found  in  10  CFR 
Part  605,  and  in  the  Application  Guide 
for  the  Office  of  Energy  Research 
Financial  Assistance  Program.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy.  Office  of 
Health  and  Environmental  Research, 
Environmental  Sciences  Division.  ER- 
74.  Germantown,  MD  20874-1290. 
Telephone  requests  may  be  made  by 
calling  (301)  903-4902.  Electronic 
access  to  ER's  Financial  Assistance 
Guide  is  possible  via  the  Internet  using 
the  following  e-mail  address: 
http://www.er.doe.gov. 

Related  Funding  Opportunities 

Investigators  may  wish  to  obtain 
information  about  the  following  related 
funding  opportunities: 

National  Science  Foundation:  In 
concert  with  other  US/GCRP  agencies, 
NSF  has  established  Methods  and 
Models  for  Integrated  Assessment  to 
sponsor  high-quality,  fundamental  and 
methodological  research  in  two  related 
categories:  (1)  Research  that  advances 
the  development  of  methodologies  and 
models  that  will  integrate  or  couple 
multiple  component  systems;  and  (2) 
research  that  develops  and  enhances  the 
scientific  components  of  the  integrated 
approach.  For  both  research  categories, 
NSF  encourages  participation  and 
collaboration  of  researchers  from  all 
appropriate  scientific  and  engineering 
disciplines,  including  the  mathematical 


sciences.  In  FY  1995.  NSF  awarded 
approximately  $3.4  M  through  the 
special  MMIA  competition.  Funding  in 
FY  1996  is  anticipated  at  approximately 
the  same  level,  depending  on 
availability  of  funds.  Proposals 
submitted  for  this  competition  must  be 
postmarked  no  later  than  March  11, 
1996.  For  more  information  on  this 
program,  please  contact;  Dr.  Robin 
Cantor,  Directorate  for  Social, 
Behavioral,  and  Economic  Sciences, 
National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  VA  22230.  PH; 
(703)  306-1757.  FAX:  (703)  306-0485, 
Internet:  rcantor@nsf.gov. 

National  Oceanic  and  Atmospheric 
Administration:  Within  the  context  of 
its  Economics  and  Human  Dimensions 
of  Climate  Fluctuations  Program,  the 
Office  of  Global  Programs  of  the 
National  Oceanic  and  Atmospheric 
Administration  will  support  research 
that  identifies  and  analyzes  social  and 
economic  impacts  associated  with 
seasonal,  year-to-year  and  intradecadal 
climate  variability,  improves  our 
understanding  of  factors  that  determine 
human  vulnerability  to  such 
fluctuations,  and  identifies  options  for 
reducing  vulnerability.  The  program  is 
particularly  interested  in  learning  how 
advanced  climate  information,  as  well 
as  an  improved  understanding  of 
current  coping  mechanisms,  could  be 
used  for  reducing  vulnerability  and 
providing  for  more  efficient  adjustment 
to  these  variations.  Notice  of  this 
program  is  included  in  the  Program 
Announcement  for  NOAA's  Climate  and 
Global  Change  Program,  which  is 
published  each  spring  in  the  Federal 
Register.  The  deadline  for  proposals  to 
be  considered  in  Fiscal  Year  1997  is 
expected  to  be  in  late  summer  1996.  For 
further  information,  contact:  Claudia 
Nierenberg;  Office  of  Global  Programs; 
National  Oceanic  and  Atmospheric 
Administration;  1100  Wayne  Ave.,  Suite 
1225;  Silver  Spring,  MD  20910;  Phone: 
(301)  427-2089,  Ext.  46;  Internet: 
nierenberg@ogp.noaa.gov. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 
John  Rodney  Clark, 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research. 
(FR  Doc.  96-1611  Filed  1-29-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5407-<31 

Agency  Information  Collection 
Activities:  New  Source  Performance 
Standards  (NSPS)  'or  Bulk  Gasoline 
Terminals 

agency:  Environmental  Protection 

\;:.ncy(EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1, 1996. 
ADDRESSES:  U.S.  Environmental 
Prott'ction  Agency,  401  M  Street  SW., 
Mail  Code  2223A,  OECA/OC/METD, 
Washington,  DC  20460.  A  copy  of  these 
ICRs  may  be  obtained  without  charge 
from  Sandy  Farmer  (202)  260-2740. 
FOR  FURTHER  INFORMATION  CONTACT: 
F'eter  Hahor  at  (202)  564-7029  or  Julie 
Tankersiey  at  (202)  564-7002  for  NSPS 
subpart  XX,  Bulk  Gasoline  Terminals. 
The  tax  number  for  either  contact  is 
(202)  5R4-<)n.S() 

SUPPLEMENTARY  INFORMATION.  Affected 
entitii's  Entities  potentially  affected  by 
this  action  are  those  which  are  subject 
to  NSPS  subpart  XX,  Bulk  Gasoline 
Terminals. 

Title;  NSPS  subpart  XX,  Bulk 
Gasoline  Terminals,  OMB  number 
2060-0006:  expires  March  31, 1996. 

Abstract:  Owners  or  operators  of  the 
affected  facilities  described  must  make 
the  following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction;  notification  of  the 
anticipated  and  actual  dates  of  start-up; 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate;  notification  of 
the  date  of  the  initial  performance  test; 
and  the  results  of  the  initial 
performance  test.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
start-up,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility. 
These  notifications,  reports  and  records 
are  required,  in  general,  of  all  sources 
subject  to  NSPS. 


Monitoring  requirements  specific  to 
bulk  gasoline  terminals  consist  mainly 
of  identifying  and  documenting  vapor 
tightness  for  each  gasoline  tank  truck 
that  is  loaded  at  the  affected  facility, 
and  notifying  the  owner  or  operator  of 
each  tank  truck  that  is  not  vapor  tight. 
The  owner  or  operator  must  also 
perform  a  monthly  visual  inspection  for 
liquid  or  vapor  leaks,  and  maintain 
records  of  these  inspections  at  the 
facility  for  a  period  of  two  years. 

The  reporting  requirements  for  this 
industry  currently  include  only  the 
initial  notifications  and  initial 
performance  test  report  listed  above.  All 
reports  are  sent  to  the  delegated  State  or 
local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regiorrel  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
ensure  that  the  pollution  control  devices 
are  properly  installed  and  operated. 
Performance  test  reports  are  needed  as 
these  are  the  Agency's  record  of  a 
source's  initial  capability  to  comply 
with  the  emission  standard,  and  note 
the  operating  conditions  under  which 
compliance  was  achieved. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimate  was 
based  on  the  assumption  that  there  are 
49  sources  in  existence  and  there  would 
be  three  new  affected  facilities  each 
year.  For  reporting  requirements  it  is 
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estimated  that  it  will  take  one  perso:: 
hour  to  read  the  instructions.  The  ICR 
uses  60  burden  hours  for  the  initial 
performance  test  this  includes  the 
burden  to  write  the  report  of  the 
performance  test.  It  is  assumed  that  20% 
of  all  affected  facilities  will  have  to 
repeat  performance  tests. 

The  following  is  a  breakdown  used  in 
the  ICR.  Burden  is  calculated  as  two 
hours  each  for  respondents  to  gather 
existing  information  and  write  the 
reports  for;  notification  of  construction/ 
modification,  notification  of  anticipated 
start-up,  and  notification  of  initial 
performance  test.  The  burden  is 
calculated  as  one  hour  for  respondents 
to  gather  existing  information  and  write 
a  report  for  notification  of  actual  start- 
up. These  are  all  one  time  only  buidens. 
These  notifications,  reports  and  records 
are  required  in  general,  of  all  sources 
subject  to  NSPS. 

Recordkeeping  is  the  only  ongoing 
burden  associated  with  this  ICR.  The 
recordkeeping  burden — time  to  enter 
information — records  of  start-up, 
shutdown,  malfunction,  or  any  periods 
during  which  the  monitoring  system  is 
inoperative  is  estimated  to  be  one  and 
one  half  hours  50  times  per  year  or 
about  one  occurrence  per  week. 

The  burden  to  enter  records  of  tank 
identification  numbers  is  0.1  of  an  hour 
with  the  assumption  it  takes  six  minutes 
to  enter  each  tank  truck  identification 
number.  It  is  estimated  there  will  be 
approximately  2,100  truck  loadings  per 
year  based  on  six  tank  trucks  each  day 
multiplied  by  350  days  per  year.  It  is 
estimated  that  leak  detection  records 
from  monthly  inspection  of  control 
equipment  is  one  person-hour  every  two 
years. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  24, 1996. 
Elaine  G.  Stanley, 
Director,  Office  of  Compliance. 
|FR  Doc.  96-1708  Filed  1-29-96;  8:45  ami 
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Standards  of  Performance  for  New 
Stationary  Sources,  Supplemental 
Delegation  of  Authority  to  Alabama 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Informational  notice. 

summary:  On  June  10,  1991,  and  August 
14,  1995,  the  Alabama  Department  of 
Environmental  Management  (ADEM) 
requested  that  EPA  delegate  authority 
for  implementation  and  enforcement  of 
additional  categories  of  New  Source 
Performance  Standards  (NSPS).  Since 
EPA's  review  of  Alabama's  pertinent 
laws,  rules,  and  regulations  showed 
them  to  be  adequate  and  effective 
procedures  for  the  implementation  and 
enforcement  of  these  Federal  standards, 
EPA  has  made  the  delegation  as 
requested. 

EFFECTIVE  DATE:  The  effective  date  of 
these  delegations  of  authority  are  June 
10.  1991,  and  November  29,  1995. 
ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 
of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street.  Atlanta,  Georgia 

30365. 
Alabama  Department  of  Environmental 

Management,  1751  Congressman  W. 

L.  Dickinson  Drive,  Montgomery, 

Alabama  36109. 

Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  should 
not  be  submitted  to  the  Region  4  office, 
but  should  instead  be  submitted  to  the 
following  address:  Alabama  Department 
of  Environmental  Management,  1751 
Congressman  W.  L.  Dickinson  Drive, 
Montgomery,  Alabama  36109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street  N.E.,  Atlanta,  Georgia 
30365,  (404)  347-3555,  x4195. 
SUPPLEMENTARY  INFORMATION:  Section 
301,  in  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15,  1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  Part  60.  New  Source 
Performance  Standards  (NSPS). 

On  August  5,  1976,  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 


NSPS  prograuks  to  the  State  of  Alabama. 
On  June  10.  1991.  and  August  14,  1995, 
Alabama  requested  a  delegation  of 
authority  for  implementation  and 
enforcement  of  the  following  NSPS 
categories  found  in  40  CFR  Part  60. 

40  CFR  Part  60 

1.  Standard  of  Performance  for 
Sewage  Treatment  Plants,  as  specified 
in  40  CFR  part  60.  Subpart  O,  as 
amended  by  59  FR  5107,  February  3, 
1994.  as  adopted  March  16,  1995. 
Section  61.174(a)  within  Subpart  O 
cannot  be  delegated. 

2.  Standard  of  Performance  for 
Automobile  and  Light-Duty  Truck 
Surface  Coating  Operations,  as  specified 
in  40  CFR  part  60,  Subpart  MM,  as 
amended  by  59  FR  51383  October  11, 
1994,  as  adopted  March  16,  1995. 

3.  Standard  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Reactor  Processes,  as  amended 
by  58  FR  45948  (August  31,  1993).  as 
specified  in  40  CFR  part  60,  Subpart 
RRR,  and  as  adopted  March  16,  1995. 
Section  60.703(e)  of  Subpart  RRR  cannot 
be  delegated. 

4.  Volatile  Organic  Compound 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Air  Oxidation  Unit  Processes, 
as  amended  by  55  FR  26912  (June  29, 
1990)  and  55  FR  (September  7,  1990),  as 
specified  in  40  CFR  part  60,  Subpart  III. 
Section  60.613(e)  of  Subpart  III  cannot 
be  delegated. 

5.  Standard  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Distillation  Operations,  as 
amended  by  55  FR  26931  (June  29, 
1990)  and  55  FR  36932  (September  7. 
1990),  as  specified  in  40  CFR  part  60. 
Subpart  NNN.  Section  60.663(e)  of 
Subpart  NNN  cannot  be  delegated. 

6.  Standard  of  Performance  for  Small 
Industrial-Commercial-Institutional 
Steam  Generating  Units,  as  amended  by 
55  FR  37674  (September  12. 1990),  as 
specified  in  40  CFR  part  60,  Subpart  Dc. 
Section  60.48c(a)(4)  cannot  be 
delegated. 

7.  Standard  of  Performance  for 
Petroleum  Refineries,  as  amended  by  55 
FR  40171  (October  2,  1990),  as  specified 
in  40  CFR  part  60,  Subpart  J.  Sections 
60.105(a)(13)(iii)  and  60.106(i)(12) 
cannot  be  delegated. 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  this  source  category  with 
the  conditions  set  forth  in  the  original 
delegation  letter  of  August  5, 1976  and 


subsequent  delegation  letters  of  March 
29,  1982;  April  5.  1985;  June  2.  1987; 
December  2,  1988;  and  February  20, 
1991.  Alabama  sources  subject  to  the 
requirements  of  this  subpart  will  now  be 
under  the  jurisdiction  of  Alabama. 

Since  review  of  the  pertinent  Alabama 
laws,  rules,  and  regulations  showed 
them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  categories  of  NSPS  and 
NESHAPs,  the  EPA  hereby  notifies  the 
public  that  it  has  delegated  the  authority 
for  the  source  categories  listed  above  on 
June  10.  1991.  and  November  20.  1995. 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  notice  is  issued  undter  the 
authority  of  sections  101,  110.  Ill,  112,  and 
301  of  the  Clean  Air  Act,  as  Amended  (42 
U.S.C.  7401,  7410.  7411,  7412.  and  7601). 

Dated:  January  12, 1996. 
Phyllis  P.  Harris. 
Acting  Regional  Administrator. 
jFR  Doc.  96-1717  Filed  1-29-96;  8:45  ami 
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Accidental  Release  Prevention 
Requirements:  Risk  Management 
Programs  Under  Section  1 1 2(r){7)  of 
the  Clean  Air  Act  as  Amenrted.  Draft 
Guidances 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability. 

summary:  Section  112(r)(7)  of  the  Clean 
Air  Act  (CAA),  as  amended,  requires  the 
Environmental  Protection  Agency  (EPA) 
to  develop  guidance  documents, 
including  model  risk  management 
plans,  to  assist  stationary  sources  in  the 
development  of  risk  management 
programs.  The  following  three  draft 
guidance  documents  are  available  for 
review  in  Docket  No.  A-91-73  Category 
VIII-A:  "Offsite  Consequence 
Assessment";  "Generic  Guidance  Risk 
Management  Program  (RMP)  for 
Ammonia  Refrigeration  Facilities";  and 
"Risk  Management  Plan  Data 
Elements."  The  Agency  is  interested  in 
continued  dialogue  on  the  guidances 
with  interested  members  of  the  public 
and  will  issue  guidance  at  the  time  it 
promulgates  the  Risk  Management 
Program  regulations. 
DATES:  Those  who  wish  to  express  their 
views  concerning  the  material  contained 
in  the  guidances  should  submit  written 
comments  by  February  29.  1996,  to 
Docket  A-91-73  Category  VIII-B,  at  the 


address  below,  or  via  e-mail  to  A-and- 
R-Docket@epamail.epa.gov. 
ADDRESSES:  Docket.  These  documents 
are  in  Docket  A-91-73  Category  VIII-A 
and  available  for  public  inspection  and 
copying  between  8  a.m.  and  5:30  p.m.. 
Monday  through  Friday,  including  all 
non-Governmental  holidays,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  room  M1500.  U.S. 
Environmental  Protection  Agency 
(6102),  401  M  Street  SW.,  Washington, 
DC  20460. 

Electronic  Access.  These  documents 
can  be  accessed  in  electronic  format 
through  the  Internet  system  and  through 
EPA's  Technology  Transfer  Network 
(TTN),  a  network  of  electronic  bulletin 
boards  operated  by  the  Office  of  Air 
Quality  Planning  and  Standards.  The 
Internet  address  of  EPA's  gopher  server 
is  GOPHER.EPA.GOV.  This  information 
is  also  available  using  File  Transfer 
Protocol  (FTP)  on  FTP.EPA.GOV  or 
using  World  Wide  Web  (WWW)  (http:/ 
/earthl. epa.gov/ceppo).  The  TTN 
service  is  free,  except  for  the  cost  of  a 
phone  call.  To  access  the  TTN,  dial 
(919)  541-5742  for  up  to  a  14,400  bits 
per  second  (bps)  modem.  If  more 
information  on  TTN  is  needed,  contact 
the  systems  operator  at  (919)  541-5382. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  A-and-R- 
Docket@epamail.epa.gov,  Electronic 
comments  must  be  submitted  as  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-91-73  Category  VIII-B.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  draft 
guidance  may  be  filed  online  at  many 
Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  on  the  "Generic 
Guidance  Risk  Management  Program 
(RMP)  for  Ammonia  Refrigeration 
Facilities"  or  the  draft  "Risk 
Management  Data  Elements",  contact 
Lyse  Helsing,  (202)  260-6128.  For 
technical  information  on  the  draft 
"Offsite  Consequence  Assessment", 
contact  Craig  Matthiessen,  (202)  260- 
9781.  To  order  copies  of  these 
documents,  please  FAX  requests  to  the 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline 
(Hotline)  at  (703)  412-3333.  The  Hotline 
is  also  available  to  answer  questions  at 
(800) 535-0202  or  (703) 412-9877  when 
calling  from  local  Washington,  DC  area. 


SUPPI.EMENTARY  INFORMATION:  EPA 
announces  the  availability  of  draft 
guidances  that  will  assist  stationary 
sources  in  complying  with  the 
provisions  of  CAA  section  112(r)(7)(B), 
including  the  requirement  to  prepare 
risk  management  plans.  The  documents 
made  available  today  are  drafts  of 
guidances  and  would  not,  when 
finalized,  create  any  obligations  on  the 
part  of  entities  subject  to  CAA  section 
112(r)(7)(B);  thus,  these  documents  are 
neither  regulations  nor  proposed 
regulations. 

EPA  proposed  Risk  Management 
Program  regulations  to  implement  CAA 
sec-tion  112(r)(7)  on  October  20, 1993 
(58  FR  54190)  and  March  13,  1995  (60 
FR  13528).  For  information  on  the 
proposed  regulations,  please  see  the 
above-referenced  notices.  Furthermore, 
for  information  on  chemicals,  sources, 
and  processes  subject  to  CAA  section 
112(r)(7),  please  see  40  CFR  part  68  and 
the  notice  establishing  these  provisions 
(59  FR  4478.  January  31, 1994). 

The  draft  "Offsite  Consequence 
Assessment"  guidance  contains  all  the 
methodologies  and  reference  tables  that 
would  be  necessary  to  develop  and 
analyze  the  consequences  of  worst  case 
and  more  likely  ("alternative  case") 
scenarios  for  the  regulations  under  CAA 
section  112(r)(7)(B).  This  guidance  is 
designed  to  help  those  sources  subject 
to  section  112(r)(7)  comply  with  the 
offsite  consequence  requirements 
without  specific  expertise  or  access  to 
computer-based  and  more  sophisticated 
modeling  tools.  EPA  contemplates  that 
sources  will  be  able  to  use  the  modeling 
results  contained  in  a  final  guidance  or 
other  appropriate  modeling  results  in 
complying  with  the  section  112(r)(7) 
regulations. 

The  draft  "Generic  Guidance  Risk 
Management  Program  (RMP)  for 
Ammonia  Refrigeration  Facilities"  is  a 
model  program  and  plan  that  will  help 
owners  and  operators  of  ammonia 
refrigeration  facilities  comply  with  the 
CAA  section  112(r).  The  draft  guidance 
includes  a  section  on  hazard  assessment 
and  on  emergency  response,  and  four 
appendices:  (A)  Selection  of  scenarios; 
(B)  background  information  on 
ammonia  modeling;  (C)  effect  of 
ammonia  releases  on  structures;  and  (D) 
refrigerated  ammonia  release  modeling. 

The  Risk  Management  Program 
regulation  will  require  submission  of 
risk  management  plans.  The  draft  Risk 
Management  Data  Elements  maps  out 
the  kinds  of  information  that  would  be 
submitted  by  each  source  as  its  risk 
management  plan.  The  draft  includes  an 
executive  summary,  registration,  data  on 
worst  case  and  alternative  releases  for 
toxics  and  for  flammables,  five-year 


UMI 


3032 


Federal  Re^ster  /  Vol.  61.  No.  20  /  Tuesday.  January  30,  1996  /  Notices 


I 


Fpdtrcil  Ke^ister       Vol.  61,  Nn.  20  /  Tuesday,  January  30,  1996  /  Notices 


3033 


accident  histor>.  prevemiun  program, 
and  emergency  response  program. 

Dated:  January  23.  1996. 
(im  Makris, 

Director.  Chemical  Emergency  Preparedness 
and  Prevention  Office. 
|FR  Doc.  96-1706  Filed  1-29-96;  8:45  ami 
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Reijulatory  Reinvention  (XL)  Pilot 
Projects:  XL  Community  Pilot  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  correction. 

On  December  12,  1995  the 
Environmental  Protef;tion  Agency 
published  the  Federal  Register  Notice 
60  PR  63711  (FRL-5344-5)  in  error. 
Please  refer  to  the  November  1,  1995 
i-ederal  Register  Notice  60  FR  55569 
(FRL-5322-9)  for  the  correct  and 
complete  description  of  the  XL 
Community  (XLC)  Pilot  Program. 
Additional  information  on  the  XL 
Community  Pilot  Program  may  be 
obtained  by  calling  703-934-3241.  To 
request  that  XLC  documents  be  sent  or 
faxed  please  call  the  XL  program's 
automated  telephone  system  at  202- 
260-8590. 

Dated:  January  19.  1996. 
John  Wilson, 
OPPE/OSEC. 
jFR  Doc.  96-1714  Filed  1-29-96;  8:45  ami 
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Underground  Injection  Control 
Program:  Class  I  Non-Hazardous 
WT-'e  Disposal  Injection  Restrictions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  grant  a  case- 
by-case  extension. 

The  U.S.  Environmental  Protection 
Agency  is  granting  the  request  from 
Abbott  Laboratories,  Wichita,  Kansas, 
for  a  case-by-case  extension  of  the  RCRA 
land  disposal  restriction  (LDR) 
treatment  standards  applicable  to  total 
organic  carbon  (TOC),  EPA  Hazard  Code 
DOOl.  This  final  decision  provides  for  a 
one  year  extension  period  beginning 
September  19,  1995,  and  allows  Abbott 
to  continue  injecting  its  wastestream 
into  their  Underground  Injection 
Control  (UIC)  Class  I  injection  well  until 
September  19,  1996.  This  extension  is 
granted  under  the  provisions  found  in 
40  CFR  148.4.  This  extension  will  allow 


the  EnvironiULiual  Protection  Agency  to 
complete  the  review  of  Abbott's  No- 
Migration  Petition  application.  The 
basis  for  approval  includes  the 
following  demonstrations: 

40  CFR  268.5(a)(  1 )    Abbott 
Laboratories  has  made  a  good-faith 
effort  on  a  nationwide  basis  to  locate 
and  contract  for  adequate  alternative 
treatment,  recovery,  or  disposal 
capacity,  or  establish  such  capacity  by 
the  effective  date  of  the  applicable 
restrictions. 

40  CFR  268.5(a)(2)    Abbott 
Laboratories  has  entered  into  a  binding 
contractual  commitment  to  provide 
alternative  treatment,  recovery,  or 
disposal  capacity. 

40  CFR  268.5(a)(3)    Abbott 
Laboratories  has  shown  the  lack  of 
alternative  capacity  is  beyond  its 
control. 

40  CFR  268.5(a)(4)    Abbott 
Laboratories  has  shown  that  there  will 
be  adequate  alternative  treatment, 
recovery,  or  disposal  capacity  for  all 
waste  after  the  effective  date  established 
by  the  extension. 

40  CFR  268.5(a)(5)    Abbott 
Laboratories  has  provided  a  detailed 
schedule  for  obtaining  alternative 
capacity  including  dates. 

40  CFR  268.5(a)(6)    Abbott 
Laboratories  has  arranged  for  adequate 
capacity  to  manage  waste  during  the 
extension  period. 

40  CFR  268.5(a)(7)    No  surface 
impoundments  or  landfills  will  be  used 
by  Abbott  Laboratories  to  manage  the 
waste  during  the  extension  period. 

This  case-oy-case  extension  is  only  for 
the  waste  code  impacted  by  the 
September  19,  1994  Land  Disposal 
Restrictions,  Phase  II  and  is  valid  for  as 
long  as  the  basis  for  granting  an 
extension  remains  valid,  under 
provisions  of  40  CFR  Part  124. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  contact  Robert  L.  Morby, 
Chief  Drinking  Water/Groundwater 
Management  Branch,  EPA-Region  7  or 
telephone  (913)  551-7682. 

Dated:  Decemt)er  14, 1995. 
Dennis  Grams, 

Regional  Administrator. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Oftice  of  Management 
and  Budget 

January  22, 1996. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 


of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  96-511.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Dorothy  Conway,  Federal 
Communications  Commission,  (202) 
418-0217. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0689. 

Expiration  Date:  3/31/96. 

Title:  Market  Entry  and  Regulations  of 
Foreign-Affiliated  Entities. 

Estimated  Annual  Burden:  4,127  total 
annual  hours;  average  8  hours  per 
respondent;  431  respondents. 

Description:  The  information  required 
by  47  CFR  Part  63  and  Sections  214  and 
310(b)(4)  of  the  Communications  Act  of 
1934  as  amended,  is  needed  to  regulate 
the  entry  of  foreign  carriers  into  the  U.S. 
international  service  market.  In 
addition,  this  information  is  needed  in 
order  to  regulate  carriers  in  their 
provision  of  international  service. 

OMB  Control  No.:  3060-0683. 

Expiration  Date:  1/31/99. 

Title:  Direct  Broadcast  Satellite 
Service  47  CFR  Section  100  (Proposed 
Rule). 

Estimated  Annual  Burden:  3,200  total 
annual  hours;  average  400  hours  per 
respondent;  8  respondents. 

Description:  The  Commission 
proposes  to  require  the  DBS  auction 
winners  submit  (1)  ownership 
information  to  determine  compliance 
with  Parts  1  and  100  of  the 
Commission's  rules;  (2)  a  statement 
describing  efforts  to  comply  with  the 
proposed  spectrum  limitations;  (3)  an 
explanation  of  the  terms  and  conditions 
and  party  parties  involved  with  any 
bidding  consortia,  joint  venture, 
partnership,  other  agreement  or 
arrangement  they  enter  into  reltating  to 
the  competitive  bidding  process  prior  to 
the  close  of  bidding;  and  (4)  any 
agreements  or  contracts  pertaining  to 
the  transfer  of  the  DBS  authorization 
acquired  through  actions  during  the  six 
years  following  the  grant  of  the 
authorization. 

OMB  Control  No.:  3060-0685. 

Expiration  Date:  2/29/96. 

Title:  Annual  Updating  of  Maximum 
Permitted  Rates  for  Regulated  Cable 
Service  FCC  Form  1240. 

Estimated  Annual  Burden:  116,438 
total  annual  hours;  average  15  hours  per 
respondent;  5,850  respondents. 

Description:  The  Commission  has 
created  the  FCC  Form  1240  Annual 
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Updating  of  Maximum  Permitted  Rates 
for  Regulated  Cable  Services  as  a  filing 
alternative  to  the  FCC  Form  1210  which 
is  filed  quarterly.  The  Form  1240  like 
the  Form  1210,  is  filed  by  cable 
operators  seeking  to  adjust  maximum 
permitted  rates  for  regulated  services  to 
reflect  changes  in  external  costs.  Cable 
operators  will  submit  the  Form  1240  to 
their  respective  local  franchising 
authorities  upon  certification  to  regulate 
basic  service  tier  rates  and  associated 
equipment;  or  with  the  Commission  (in 
situations  where  the  Commission  has 
assumed  jurisdiction).  The  Form  1240 
will  also  be  filed  with  the  Commission 
when  responding  to  a  complied  filed 
with  the  Commission  about  cable 
programming  service  rates  and 
assocated  equipment. 
OMB  Control  No.:  3060-0433. 

Expiration  Date:  1/31/99. 

Title:  Basic  Signal  Leakage. 

Estimated  Annual  Burden:  640,000 
total  annual  hours;  average  20  hours  per 
respondent;  32,000  respondents. 

Description:  Cable  television  system 
operators  who  use  frequencies  in  the 
bands  108-137  and  225-400  MHz 
(aeronautical  frequencies)  are  required 
to  file  a  cumulative  signal  leakage  index 
(CLI)  derived  under  47  CFR  76.611(a)(1) 
or  the  results  of  airspace  measurements 
derived  under  47  CFR  76.611(a)(2).  This 
yearly  filing  is  done  in  accordance  with 
47  CFR  76.615  on  FCC  Form  320.  The 
data  is  used  by  FCC  staff  to  ensure  the 
safe  operation  of  aeronautical  an  marine 
radio  services  and  to  monitor 
compliance  of  cable  aeronautical  usage 
which  will  minimize  future  interference 
of  these  safety  of  life  services. 
OMB  Control  No.:  3060-0475. 

Expiration  Date:  12/31/98. 

Title:  Entry  Criteria  Sections  90.713. 

Estimated  Annual  Burden:  842  total 
annual  hours;  average  25.5  hours  per 
respondent;  33  respondents. 

Description:  Section  90.713  requires 
applications  for  nationwide  systems  in 
the  220-222  MHz  bands  to  certify  that 
they  have  an  actual  presence 
necessitating  internal  communications 
capacity  in  the  70  or  more  markets 
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identified  in  the  application.  The  data 
will  be  used  to  determine  the  eligibility 
of  the  applicant  to  hold  a  radio  station 
authorization.  Commission  licensing 
personnel  will  use  the  data  for  rule 
making  proceedings  and  field  engineers 
will  use  the  data  for  enforcement 
purposes. 
OMB  Control  No.:  3060-0684. 

Expiration  Date:  12/31/98. 

Title:  Amendment  to  the 
Commission's  rules  regarding  a  plan  for 
sharing  the  costs  of  microwave 
relocation. 

Estimated  Annual  Burden:  540  total 
annual  hours;  average  15  minutes  for 
2,000  respondents  to  provide 
information;  and  40  hours  for  an 
industry  clearing  house  to  be  created  an 
operated;  2,000  respondents. 

Description:  The  collection  is 
necessary  to  effectuate  burden 
reimbursement  for  PCS  licences  that 
incur  expenses  in  relocating  existing 
microwave  facilities.  Information  will 
be  used  by  PCS  licensee  to  determine 
reimbursement  costs. 
OMB  Control  No.:  3060-0516. 

Expiration  Date:  11/30/98. 

Title:  Revision  of  Radio  Rules  and 
Policies,  Time  Brokerage  Ruling. 

Estimated  Annual  Burden:  40  total 
annual  hours;  average  40  hours  per 
respondent;  1  respondents. 

Description:  This  information 
collection  requires  that  parties  that  are 
unable  to  verify  that  a  time  brokerage 
agreement  complies  with  the  local 
ownership  rules  file  a  request  for  ruling 
with  the  Commission. 
OMB  Control  No.:  3060-0223. 

Expiration  Date:  11/30/98. 

Title:  90.129(b)  Supplemental 
information  to  be  routinely  submitted 
with  applications. 

Estimated  Annual  Burden:  33  total 
annual  hours;  average  .33  hours  per 
respondent;  100  respondents. 

Description:  Section  90.129(b) 
requires  applicants  using  non  type- 
accpeted  equipment  to  provide  a 
description  of  the  equipment.  This 
information  is  used  to  evaluate  the 
interference  potential  of  the  proposed 
operation. 


Federal  (Communications  Commission. 

William  F.  Galon, 

Acting  Secretary. 

[FR  Doc.  96-1603  Filed  1-29-96;  8:45  ami 

BILUNG  COOE  6712-01-f 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  96-01] 

Low  Cost  Shipping,  Inc.,  International 
Student  Services,  Eugene  Rogoway 
and  Marie  Arnold  Order  To  Show 
Cause 

This  proceeding  is  instituted  pursuant 
to  sections  8,  11,  19  and  23  of  the 
Shipping  Act  of  1984  ("1984  Act"),  46 
U.S.C.  app.  1707,  1710,  1718  and  1721. 
and  the  Federal  Maritime  Commission's 
("Commission")  regulations  governing 
the  tariffing  and  bonding  of  non-vessel- 
operating  common  carriers,  46  C.F.R. 
part  514  and  the  licensing  of  ocean 
freight  forwarders,  46  C.F.R.  part  510. 

Low  Cost  Shipping,  Inc.  ("Low  Cost") 
is  a  company  incorporated  under  the 
laws  of  the  State  of  Washington.  It  is 
managed  and  controlled  by  Eugene 
Rogoway,  General  Manager  of  Low  Cost 
and  his  wife,  Marie  Arnold,  President  of 
Low  Cost.  Low  Cost  also  advertises 
using  the  name  "International  Student 
Services." 

It  appears  that  between  June  1,  1994 
and  September  26,  1995,  Low  Cost  held 
itself  out  to  the  public  as  a  provider  and 
forwarder  of  ocean  transportation  for 
shipments  of  household  goods,  furniture 
and  personal  effects  in  the  foreign 
commerce  of  the  United  States.  For  at 
least  thirteen  shipments  known  to  the 
Commission,  Low  Cost  collected  ocean 
freight  from  shippers.  In  six  of  these 
thirteen  shipments.  Low  Cost,  in  the 
capacity  of  a  shipper,  contracted  with 
common  carriers  for  the  ocean 
transportation.!  With  respect  to  the 
remaining  seven  shipments,  Low  Cost 
dispatched  the  shipments  from  the 
United  States  by  processing  the 
documentation  and  booking  the  cargo.  ^ 


Keymost  International  Inc 

Yang  Ming  Line 

Shipco  Transport  Inc  

Italia  Line  

Shipco  Transport  Inc  

Shipco  Transport  Inc  


Bill  of  lading  No. 


KM  6916  

YMLUDENKARW0002R 

SIT1294N3102  

ITAUPO502663  

KAM0495N0907  

BRE0495N6201   


Date 


7/16/94 
8/28/94 
1/07/95 
4/14/95 
4/21/95 
5/08/95 


Destination 


Antwerp. 

Pakistan. 

Sittard. 

Soutti  Africa. 

Kampala. 

Bremen. 


Carrier  2" 


Nantai  Line  Co.,  Ltd  . 
Shipco  Transport  Inc 


Bill  of  lading  No. 


NTLU  SEAPTE0061 
MEL0495N1101    


Date 


1/31/95 
4/07/95 


Destinatkxi 


South  Africa. 
MeltxHjme. 
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Carrier  2 


Shipco  Transport  Inc 
Shipco  Transpon  IrK 
Shipco  Transpxjrt  Inc 
Shipco  Transport  Inc 
Stiipco  Transport  Inc 


Bill  o(  lading  No. 


KAO0495N1102 

HAM0495N0903 

FRA0495N0901 

ZUR0495N0905 

LSN0495N0908 


Date 


4/10/95 
4/18/95 
4/18/95 
4/19/95 
4/23/95 


Destination 


Kaohsiung. 

Hamburg. 

Frankfurt. 

Zurich. 

London. 


Section  8(a)  of  the  1984  Act.  46  U,S,C. 
app.  1707(a),  provides  that  no  common 
carrier  may  provide  service  in  the 
United  States  foreign  trades  unless  the 
carrier  first  has  filed  a  tariff  with  the 
Commission  showing  all  of  its  rates, 
charges  and  practices.  Section  23(a)  of 
the  1984  Act.  46  U,S.C.  app,  1721(a), 
further  provides  that  each  non-vessel- 
operating  common  carrier  must  furnish 
to  the  Commission  a  bond,  proof  of 
insurance  or  other  surety,  inter  alia,  to 
insure  the  financial  responsibility  of  the 
carrier  to  pay  any  judgment  for  damages 
arising  from  its  transportation-related 
activities.  According  to  the  records 
maintained  by  the  Commission's  Bureau 
of  Tariffs,  Certification  and  Licensing, 
no  tariff  or  bond  has  been  fded  with  the 
Commission  in  the  name  of  Low  Cost, 
International  Student  Services.  Eugene 
Rogoway  or  Marie  Arnold.  Therefore,  it 
would  appear  that  Low  Cost, 
International  Student  Services,  Eugene 
Rogoway  and  Marie  Arnold,  by 
providing  and  holding  out  to  the  public 
to  provide  transportation  by  water  of 
cargo  for  compensation  and  by 
contracting  as  a  shipper  in  relation  to  a 
common  carrier  for  the  carriage  of  cargo 
of  other  persons,  have  acted  as  a  non- 
vessel-operating  common  carrier 
without  a  tariff  or  bond  on  file  with  the 
Commission,  in  violation  of  sections 
8(a)  and  23(a)  of  the  1984  Act, 

Section  19(a)  of  the  1984  Act,  46 
U,S.C,  app,  1718(a),  provides  that  no 
person  may  act  as  an  ocean  freight 
forwarder  unless  that  person  has 
obtained  a  license  from  the  Federal 
Maritime  Commission,  Section  3(19)  of 
the  1984  Act,  46  U.S.C.  app.  1702(19), 
defines  an  ocean  freight  forwarder  as  a 
person  in  the  United  States  that 
dispatches  shipments  from  the  United 
States  to  a  foreign  country  via  common 
carriers,  books  or  otherwise  arranges 
space  for  such  shipments  on  behalf  of 
shippers  and  processes  the 
documentation  or  performs  related 
activities  incident  to  those  shipments. 
In  order  to  obtain  an  ocean  freight 
forwarder  license,  a  forwarder  must 
furnish  to  the  Commission  a  bond  to 
insure  the  financial  responsibility  of  the 
forwarder,  and  the  Commission  must 
determine  that  the  forwarder  is  qualified 
by  experience  and  character  to  render 
forwarding  services.  According  to  a 
review  of  records  maintained  by  the 


Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing,  no  ocean 
freight  forwarder  license  has  been 
issued  in  the  name  of  Low  Cost, 
International  Student  Services.  Eugene 
Rogoway  or  Marie  Arnold,  Therefore,  it 
would  appear  that  Low  Cost, 
International  Student  Services,  Eugene 
Rogoway  and  Marie  Arnold,  by  booking 
cargo  and  processing  documentation  to 
dispatch  shipments  from  the  United 
States,  have  acted  as  an  ocean  freight 
forwarder  without  a  licen,se  issued  by 
the  Commission,  in  violation  of  section 
19(a)  of  the  1984  Act, 

Now  therefore,  it  is  ordered  That 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984,  Low  Cost  Shipping  Inc., 
International  Student  Services,  Eugene 
Rogoway  and  Marie  Arnold  show  cause 
why  they  should  not  be  found  to  have 
violated  section  8(a)  of  the  Shipping  Act 
of  1984  by  acting  as  a  non-vessel- 
operating  common  carrier  in  six  (6) 
instances,  specified  above,  without  a 
tariff  for  such  services  on  file  with  the 
Commission; 

It  is  further  ordered  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984, 
Low  Cost  Shipping  Inc.  International 
Student  Services.  Eugene  Rogoway  and 
Marie  Arnold  show  cause  why  they 
should  not  be  found  to  have  violated 
section  23(a)  of  the  Shipping  Act  of 
1984  by  acting  as  a  non-vessel-operating 
common  carrier  in  six  (6)  instances, 
specified  above,  without  a  bond  for  such 
services  on  file  with  the  Commission; 

It  is  further  ordered  That  pursuant  to 
section  11  of  the  Shipping  Act  of  1984, 
Low  Cost  Shipping  Inc.  International 
Student  Services,  Eugene  Rogoway  and 
Marie  Arnold  show  cause  why  they 
should  not  be  found  to  have  violated 
section  19(a)  of  the  Shipping  Act  of 
1984  by  acting  as  an  ocean  freight 
forwarder  in  seven  (7)  instances, 
specified  above,  without  an  ocean 
freight  forwarder  license  issued  by  the 
Commission; 

It  is  further  ordered  That  Low  Cost 
Shipping  Inc..  International  Student 
Services,  Eugene  Rogoway  and  Marie 
Arnold  show  cause  why  an  order  should 
not  be  issued  directing  them  to  cease 
and  desist  from  providing  or  holding 
themselves  out  to  provide  transportation 
as  common  carrier(s)  and  from  obtaining 
from  any  common  carrier  transportation 
by  water  of  cargo  of  any  other  person 


between  the  United  States  and  a  foreign 
country  unless  and  until  such  time  as 
Low  Cost  Shipping,  Inc.,  International 
Student  Services,  Eugene  Rogoway  or 
Marie  Arnold  shall  have  filed  a  tariff 
and  bond  for  such  service  with  the 
Commission; 

It  is  further  ordered  That  Low  Cost 
Shipping  Inc..  International  Student 
Services,  Eugene  Rogoway  and  Marie 
Arnold  show  cause  why  an  order  should 
not  be  issued  directing  them  to  cease 
and  desist  from  dispatching  shipments 
from  the  United  States  to  a  foreign 
country  via  common  carriers,  booking  or 
otherwise  arranging  space  for  such 
shipments  and  processing  the 
documentation  or  performing  related 
activities  incident  to  those  shipments 
unless  and  until  such  time  as  Low  Cost 
Shipping,  Inc.,  International  Student 
Services,  Eugene  Rogoway  or  Marie 
Arnold  shall  have  obtained  an  ocean 
freight  forwarder  license  from  the 
Commission. 

It  is  further  ordered  That  this 
proceeding  is  limited  to  the  submission 
of  affidavits  of  facts  and  memoranda  of 
law; 

It  is  further  ordered  That  any  person 
having  an  interest  and  desiring  to 
intervene  in  this  proceeding  shall  file  a 
petition  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  C.F.R.  502.72.  Such 
petition  shall  be  accompanied  by  the 
petitioner's  memorandum  of  law  and 
affidavits  of  fact,  if  any,  and  shall  be 
filed  no  later  than  the  day  fixed  below; 

It  is  further  ordered  That  Low  Cost 
Shipping  Inc.,  International  Student 
Services,  Eugene  Rogoway  and  Marie 
Arnold  are  named  Respondents  in  this 
proceeding.  Affidavits  of  fact  and 
memoranda  of  law  shall  be  filed  by 
Respondents  and  any  intervenors  in 
support  of  Respondents  no  later  than 
February  12. 1996; 

/( is  further  ordered  That  the 
Commission's  Bureau  of  Enforcement  be 
made  a  party  to  this  proceeding; 

It  is  further  ordered  That  reply 
affidavits  and  memoranda  of  law  shall 
be  filed  by  the  Bureau  of  Enforcement 
and  any  intervenors  in  opposition  to 
Respondent  no  later  than  March  4,  1996; 

It  is  further  ordered  That  rebuttal 
affidavits  and  memoranda  of  law  shall 
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be  filed  by  Respondents  and  intervenors 
in  support  no  later  than  March  14,  1996; 

It  is  further  ordered  That: 

(a)  Should  any  party  believe  that  an 
evidentiary  hearing  is  required,  that 
party  must  submit  a  request  for  such 
hearing  together  with  a  statement  setting 
forth  in  detail  the  facts  to  be  proved,  the 
relevance  of  those  facts  to  the  issues  in 
this  proceeding,  a  description  of  the 
evidence  which  would  be  adduced,  and 
why  such  evidence  cannot  be  submitted 
by  affidavit; 

fb)  Should  any  party  beUeve  that  an 
oral  argument  is  required,  that  party 
must  submit  a  request  specifying  the 
reasons  therefore  and  why  argument  by 
memorandum  is  inadequate  to  present 
the  party's  case;  and 

(c)  Any  request  for  evidentiary 
hearing  or  oral  argument  shall  be  filed 
no  later  than  March  14,  1996; 

It  is  further  ordered  That  notice  of  this 
Order  to  Show  Cause  be  published  in 
the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  Respondents; 

It  is  further  ordered  That  all 
docimients  submitted  by  any  party  of 
record  in  this  proceeding  shall  be  filed 
in  accordance  v^rith  Rule  118  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  C.F.R.  502,118,  as  well  as 
being  mailed  directly  to  all  parties  of 
record; 

Finally,  it  is  ordered  That  pursuant  to 
the  terms  of  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  C,F,R.  502.61,  the  final 
decision  of  the  Commission  in  this 
proceeding  shall  be  issued  by  Jul v  22, 
1996. 

By  the  Commission, 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  96-1628  Filed  1-29-96;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  C,F,R,  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Biu-dens  on  the 
Public),  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  0\tB  rontrol  number. 
FOR  FURTHER  INFORMATION  CONTACT: 


Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829) 
OMB  Desk  Officer— Milo  Sunderhauf— 
Office  of  kiformation  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
DC  20503  (202-395-7340) 
Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  following  report: 
] .  Information  collection  title: 
Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  DD  (Truth  in  Savings) 
Agencv  form  number:  None 
OMB  Control  number:  7100-0271 
Frequency:  Event-generated 
Respondents:  State  member  banks 
Annual  reporting  hours:  1,447,225 
Estimated  average  hours  per  response: 
Complete  account  disclosures:  5 
minutes;  Subsequent  change  in  terms 
notice,  Subsequent  prematurity  notice, 
or  Periodic  statement:  1  minute;  and 
Advertising:  1  hour, 
X'umber  of  respondents:  975 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §  4308).  No  issue  of 
confidentiality  under  the  Freedom  of 
Information  Act  normally  arises. 

Abstract:  Regulation  DD  implements 
the  Truth  in  Savings  Act  (12  U.S.C.  § 
4301  et  seq).  The  act  and  regulation 
require  depository  institutions  to 
disclose  information  such  as  fees  and 
rates  that  apply  to  deposit  accounts  so 
that  consumers  may  more  easily 
compare  deposit  accounts  offered  by 
depository  institutions.  Depository 
institutions  that  provide  periodic 
statements  are  required  to  include 
information  about  fees  imposed,  interest 
earned,  and  the  annual  percentage  yield 
(APY)  during  those  statement  periods. 
The  substantive  requirements  of  the  act 
and  regulation  mandate  the  methods  by 
which  institutions  determine  the 
balance  on  which  interest  is  calculated. 
Rules  dealing  with  advertisements  for 
deposit  accounts  are  also  included  in 
the  regulation.  Model  clauses  and 
sample  forms  are  appended  to  the 
regulation  to  provide  guidance. 
Depository  institutions  are  required  to 
retain  records  as  evidence  of 
compliance. 

The  Board's  Regulation  DD  applies  to 
all  depository  institutions,  not  just  state 
member  banks.  However,  imder 
Paperwork  Reduction  Act  regulations, 
the  Federal  Reserve  accounts  for  the 
burden  of  the  paperwork  associated 


with  the  regulation  only  for  state 
member  banks.  Other  agencies  account 
for  the  Regulation  DD  paperwork 
burden  on  their  respective 
constituencies. 

This  extension  of  authority  under  the 
Paperwork  Reduction  Act  has  no 
bearing  on  the  pending  rulemaking 
related  to  the  method  of  APY 
calculation. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  January  24, 1996, 
William  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc,  96-1649  Filed  1-29-96;  8:45  am) 
BILUNO  COOE  621(MI1-F 


[Docket  No,  R-0914] 

Feaerai  Reserve  •^ayment  System  Risk 
Policy 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System, 
ACTION:  Policy  statement. 

SUMMARY:  The  Board  has  approved 
modifications  to  its  Fedwire  third-party 
access  poUcy  that  establish  additional 
requirements  applicable  to  third-party 
access  arrangements  involving  a  service 
provider  located  outside  the  United 
States  ("foreign  service  provider").  On 
Augtist  9, 1995,  the  Board  approved 
certain  interim  modifications  to  its 
Fedwire  third-party  access  poficy  to 
clarify  its  applicabihty  and  to  reduce 
the  administrative  burden  of  several 
provisions.  At  that  time,  the  Board 
indicated  the  Federal  Reserve  Banks 
would  not  approve  any  new  third-party 
access  arrangements  involving  a  foreign 
service  provider,  pending  a  review  of 
the  supervisory  issues  associated  with 
such  arrangements.  The  Board  has 
completed  its  assessment  and  has 
modified  its  poUcy  to  address  the 
conditions  luider  which  the  Federal 
Reserve  would  consider  approving 
foreign  service  provider  arrangements. 
The  revised  policy  is  intended  to  ensure 
that  the  Federal  Reserve's  oversight  of 
Fedwire  is  not  diminished  or 
inappropriately  limited  by  the  conduct 
of  activity  outside  the  United  States  and 
that  the  Federal  Reserve's  supervisory 
and  examination  objectives  are  met.  In 
addition,  the  policy  provides  important 
safeguards  to  both  depository 
institutions  participating  in  third-party 
access  arrangements  and  to  the  Reserve 
Banks.  Among  other  things,  the  pohcy 
requires  depository  institutions  to 
impose  prudent  controls  over  Fedwire 
funds  transfers  and  Fedwire  book-entry 
securities  transfers  initiated,  received, 
or  otherwise  processed  on  their  behalf 
by  a  third-party  service  provider, 
EFFECTIVE  DATE:  February  1, 1996. 
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FOR  FURTHER  INFORMATION  COWTACT:  Jeff 
Stehm,  Manager  (202/452-2217)  or  Lisa 
K.  Hoskins.  Project  Leader  (202/452- 
3437),  Fedwire  Section,  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems:  or  Howard  Amer,  Assistant 
Director  (202/452-2958).  Division  of 
Banking  Supervision  and  Regulation;  for 
the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf.  Dorothea  Thompson  (202/452- 
3544). 

SUPPtEMEFfTARY  INFORMATION: 

1    H  i(  kground 

Fedwire  is  the  large-value  payment 
and  securities  settlement  mechanism 
operated  by  the  Federal  Reserve  Banks. 
Fedwire  provides  depository 
institutions  with  real-time  gross 
settlement  in  central  bank  money  of 
funds  transfers  and  book-entry 
securities  transfers  made  for  their  own 
account  or  on  behalf  of  their  customers. 
Typically,  each  depository  institution 
that  holds  an  account  at  the  Federal 
Reserve  processes  its  own  transfers  and 
accesses  Fedwire  directly.  In  some 
cases,  however,  a  depository  institution 
accesses  Fedwire  through  a  third-party 
access  arrangement  in  which  a  service 
provider,  acting  as  agent  for  a 
depository  institution,  initiates 
payments  that  are  posted  to  the 
institution's  account  at  the  Federal 
Reserve.  Third-party  access 
arrangements  are  a  form  of  outsourcing. ' 

In  July  1987,  the  Board  approved  a  set 
of  conditions  under  which  Fedwire 
third-party  access  arrangements  could 
be  established,  as  part  of  its  payment 
system  risk  reduction  policy  (52  FR 
29255,  August  6,  1987).  The  Board 
approved  modifications  to  the  policy  in 
August  1995  that  clarified  the  scope  and 
application  of  the  policy  and  reduced 
the  administrative  burden  of  several 
provisions  (60  FR  42418,  August  15, 
1995).  The  scope  of  the  original  policy 
was  silent  on  whether  the  service 
provider  could  be  located  outside  the 
United  States.  Such  arrangements  raise 
certain  supervisory  issues,  such  as  the 
ability  of  U.S.  examiners  to  access 
relevant  information,  conduct  on-site 
reviews  of  Fedwire  operations,  and 
exercise  their  enforcement  authority.  As 
a  result,  in  August  the  Board  broadened 
the  scope  of  the  policy  to  include  third- 
party  access  arrangements  involving  an 
office  of  the  participant  located  outside 


'  Depository  institutions  use  service  providers  to 
perform  a  number  of  functions,  including  customer 
accounting,  check  and  automated  clearing  house 
(ACH)  processing,  and  the  processing  and/or 
transmission  of  large-value  funds  and  securities 
transfera.  Depository  institutions  have  increasingly 
viewed  outsourcing  arrangements  as  one  way  to 
reduce  operating  costs. 


the  United  States  that  acts  as  a  service 
provider,  but  indicated  that  new  third- 
party  arrangements  involving  a  foreign 
service  provider  would  not  be  approved 
by  the  Reserve  Banks  pending  an 
assessment  of  the  relevant  supervisory 
issues.^ 

n.  Provision-by-Provision  Analysis 

The  policy  establishes  conditions  that 
a  sending  or  receiving  institution  ("the 
participant")  must  meet  in  order  to 
designate  another  depository  institution 
or  other  entity  ("the  service  provider") 
to  initiate,  receive,  and/or  otherwise 
prtxiess  Fedwire  funds  transfers  or 
Fedwire  book-entry  securities  transfers 
that  are  posted  to  the  participant's 
reserve  or  clearing  account  held  at  the 
Federal  Reserve.  These  conditions 
include  requirements  that  the 
participant  have  the  ability  to  retain 
operational  control  of  the  credit- 
granting  process,  monitor  transfer 
activity  conducted  on  its  behalf,  and 
remain  responsible  for  managing  its 
Federal  Reserve  account.  In  addition, 
the  participant  is  expected  to  comply 
with  all  requirements  related  to  Fedwire 
access  generally,  such  as  encryption 
standards,  as  well  as  all  applicable  state 
and  federal  laws  and  regulations.  The 
policy  also  requires  a  participant  that 
uses  an  unaffiliated  service  provider  to 
maintain  adequate  termination  backup 
arrangements  so  that  it  can  continue 
Fedwire  operations  if  the  third-party 
access  arrangement  must  be  terminated. 

The  policy  also  addresses  certain 
supervisory  concerns,  including 
requirements  for  the  participant  to 
obtain  an  affirmative  written  statement 
fi-om  its  primary  supervisor(s)  indicating 
that  it  does  not  object  to  the 
arrangement;  the  existence  of  an 
adequate  audit  program  for  the 
participant  to  review  the  arrangement 
and  compliance  with  the  Board's  policy; 
and  the  requirement  that  the  service 
provider  be  subject  to  examination  by 
the  appropriate  federal  depository 
institution  regulatory  agency(ies). 
Finally,  the  participant  and  the  service 
provider(s)  must  execute  an  agreement 
with  the  relevant  Reserve  Bank(s) 
incorporating  the  policy's  conditions. 

The  Board  has  modified  the  policy  to 
address  the  conditions  that  apply  to 
Fedwire  third-party  access  arrangements 
involving  a  service  provider  that  is 


'  The  Reserve  Banks  have  not  approved  any 
foreign  service  provider  arrangements,  although 
several  inquiries  have  been  received  during  the  last 
few  years.  In  its  August  1995  action,  the  Board 
required  that  any  existing  arrangement  involving  a 
foreign  office  of  a  Fedwire  participant  acting  as  a 
service  provider  be  reported  promptly  to  the 
participant's  Reserve  Bank.  No  such  arrangements 
have  been  reported. 


located  outside  the  United  States.  In 
particular,  foreign  service  provider 
arrangements  are  expected  to  comply 
with  the  same  requirements  as  domestic 
service  provider  arrangements  as  well  as 
meet  some  additional  conditions  with 
regard  to  information  and  examination 
access.  Such  arrangements  will  also  be 
subject  to  review  and  concurrence  by 
the  Directors  of  the  Board's  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems  and  Division  of  Banking 
Supervision  and  Regulation.  Taken 
together,  these  requirements  are 
intended  to  ensure  that  the  Federal 
Reserve's  oversight  of  Fedwire  is  not 
diminished  or  inappropriately  limited 
by  the  conduct  of  Fedwire  activity 
outside  the  United  States  and  that 
supervisory  objectives  can  be  met.^  The 
following  discussion  identifies  those 
provisions  of  the  Fedwire  third-party 
access  policy  that  have  been  revised  and 
discusses  how  and  why  they  differ  from 
the  current  policy  provisions. 

A.  Scope 

Opening  Paragraph  (Unchanged) 

The  Board  will  allow  third-party  access 
arrangements  whereby  a  sending  or  receiving, 
institution  ("the  participant',')  designates 
another  depository  institution  or  other  entity 
("the  service  provider")  to  initiate,  receive, 
and/or  otherwise  process  Fedwire  funds 
transfers  or  book-entry  securities  transfers 
that  are  posted  to  the  participant's  reserve  or 
clearing  account  held  at  the  Federal  Reserve, 
provided  the  following  conditions  are  met: 

Revised  Footnote  #1  to  the  Opening 
Paraffnph 

This  p>olicy  also  applies  to  third-party 
access  arrangements  in  which  an 
organization,  including  an  office  of  the 
participant,  located  outside  the  United  States 
acts  as  service  provider  by  initiating, 
receiving,  or  otherwise  processing  Fedwire 
transfers  on  liehalf  of  the  U.S.  participant 
("foreign  service  provider") . 

Previous  Footnote  91  to  the  Opening 
Paragmph 

This  policy  applies  to  third-party  access 
arrangements  in  which  an  office  of  the 
participant  located  outside  the  United  States 
acts  as  service  provider  by  initiating, 
receiving,  or  otherwise  processing  Fedwire 
transfers  on  behalf  of  the  U.S.  participant. 

The  Board,  in  approving  the  August 
1995  modifications  to  the  policy,  stated 
that  no  new  third-party  access 


'The  four  primary  examination  objectives  with 
regard  to  Fedwire  are  to  1)  minimize  systemic  risk 
from  payment  activities,  2)  identify  weaknesses  in 
payments  operations  that  could  jeopardize  the 
condition  of  the  depository  institution,  3)  ensure 
that  proper  records  are  available  to  assist  law 
enforcement  authorities  pursuing  illegal  payments 
activities,  and  4)  minimize  risk  of  loss  to  the 
Federal  Reserve  from  a  depository  institution's 
payment  activities  that  may  result  if  a  depository 
institution  were  to  fail  while  in  an  overdraft 
position  at  the  Federal  Reserve. 


UMI 


arrangements  involving  a  foreign  service 
provider  would  be  approved  until  an 
assessment  of  the  supervisory  issues 
associated  with  such  arrangements  was 
completed.  As  a  result  of  that 
assessment,  the  revised  policy  applies  to 
all  arrangements  where  the  service 
provider  is  located  outside  the  United 
States.  In  applying  the  policy  to 
arrangemen(;s  involving  foreign  service 
providers,  however,  the  Board 
recognizes  that  such  arrangements 
should  be  subject  to  consultation  and 
coordination  with  home  country 
supervisors,  on-site  examination  of 
foreign  service  providers,  and  the 
availability  of  and  access  to  Fedwire 
records.  To  address  these  issues  the 
Board  expects  that  such  arrangements 
will  comply  with  the  policy  conditions 
applicable  to  domestic  service  provider 
arrangements  and,  in  addition,  meet  the 
additional  requirements  applicable  to 
arrangements  involving  a  foreign  service 
provider. 

B.  Audit  Program 
Revised  Condition  1*10} 

The  participant  must  have  in  place  an 
adequate  audit  program  to  review  the 
arrangement  at  least  annually  to  confirm  that 
these  requirements  are  being  met.  In 
addition,  in  the  case  of  an  arrangement 
involving  a  foreign  service  provider,  both  the 
participant  and  the  foreign  service  provider 
must  have  in  place  an  adequate  audit 
program  that  addresses  Fedwire  operations. 
Audit  reports  in  English  must  be  made 
available  to  the  Federal  Reserve  and  the 
participant's  primary  suf)ervisor(s)  in  the 
United  States. 

Pnevjous  Condition  (IHO) 

The  participant  must  have  in  place  an 
adequate  audit  program  to  review  the 
arrangement  at  least  annually  to  confirm  that 
these  requirements  are  being  met. 

The  revised  condition  requires  that 
the  Fedwire  audit  program  of  both  the 
participant  and  the  foreign  service 
provider  be  an  acceptable  means  to 
review  and  assess  effectively,  at  least  on 
an  annual  basis,  the  sufficiency  of 
internal  and  data  security  controls, 
credit-granting  processes,  operational 
procedures  and  contingency 
arrangements,  and  compliance  with 
applicable  U.S.  laws  and  regulations. 
This  requirement  is  intended  to 
maintain  U.S.  examiners'  abilities  to 
supervise  effectively  the  Fedwire 
function  and  to  ensure  that  it  is 
managed  in  a  safe  and  sound  manner. 

C.  Examination  of  the  Anvngement 

Revised  Condition  (Hll) 

In  the  case  of  a  service  provider  located 
within  the  United  States,  the  service  provider 
must  be  subject  to  examination  by  the 
appropriate  federal  depository  institution 


regulatory  agency(ies).  [Footnote:  The  U.S. 
federal  depository  institution  regulatory 
agencyfies)  must  be  able  to  examine  any 
aspects  of  the  service  provider  as  may  be 
necessary  to  assess  the  adequacy  of  the 
operations  and  financial  condition  of  the 
service  provider] 

In  the  case  of  a  service  provider  located 
outside  the  United  States,  the  service 
provider  must  be  subject  to  the  sujDervision 
of  a  home  country  bank  supervisor.  In  its 
review  of  a  proposed  foreign  service  provider 
arrangement,  the  Federal  Reserve  will 
consider  the  extent  to  which  the  service 
provider's  home  country  supervisor  1) 
oversees  banks  on  a  consolidated  basis,  2)  is 
familiar  with  supervising  payment  systems 
activities,  3)  is  willing  to  examine  the 
Fedwire  operations  at  the  service  provider, 
and  4)  has  demonstrated  a  willingness  to 
work  closely  with  U.S.  banking  authorities  in 
addressing  supervisory  problems.  In 
addition,  the  home  country  supervisor,  the 
participant,  and  the  service  provider  must 
agree  to  permit  the  participant's  primary 
supervisods)  to  conduct  on-site  reviews  of 
the  Fedwire  operations  at  the  foreign  service 
provider.  [Footnote:  If  a  participant  proposes 
to  conduct  its  Fedwire  processing  at  a  foreign 
site  outside  the  home  country  of  the  service 
provider,  both  the  home  country  and  host 
country  supervisors  would  need  to  permit  the 
participant's  primary  supervisor(s)  to  review 
the  Fedwire  operations.]  The  participant  and 
the  service  provider  must  agree  to  make  all 
policies,  procedures,  and  other 
documentation  relating  to  Fedwire 
operations,  including  those  related  to 
internal  controls  and  data  security 
requirements,  available  to  the  Federal 
Reserve  and  the  participant's  primary 
supervisods)  in  English. 

Previous  Condition  (91 1) 

The  service  provider  must  be  subject  to 
examination  by  the  appropriate  federal 
depository  institution  regulatory  agency(ies). 
[Footnote:  The  U.S.  federal  depository 
institution  regulatory  agency(ies)  must  be 
able  to  examine  any  aspects  of  the  service 
provider  as  may  be  necessary  to  assess  the 
adequacy  of  the  operations  and  financial 
condition  of  the  service  provider.] 

The  revised  condition  provides  the 
opportunity  for  the  Federal  Reserve  and 
the  participant's  primary  supervisor(s) 
to  1)  assess  the  risks  associated  with  the 
third-party  access  arrangement  in  the 
context  of  the  service  provider's  home 
country's  bank  supervision  program.  2) 
determine  if  it  would  be  reasonable  for 
the  participant's  primary  supervisors) 
to  depend,  to  some  extent,  on  the  home 
country  supervisor  to  examine  the 
Fedwire  operation  at  the  service 
provider,  and  3)  ensure  that  the 
participant's  primary  supervisor(s)  has 
access  to  relevant  Fedwire  records. 
These  conditions  are  intended  to 
maintain  U.S.  examiners'  ability  to 
supervise  effectively  the  Fedwire 
function  and  to  ensure  that  it  is 
managed  in  a  safe  and  sound  manner. 


In  reviewing  the  arrangement  in  the 
context  of  the  foreign  service  provider's 
home  country  supervision  program,  the 
Federal  Reserve  would  carefully 
consider  each  of  the  four  criteria 
contained  in  this  portion  of  the 
modified  policy.  The  Federal  Reserve, 
however.  wiH  not  grant  approval  to 
outsource  Fedwire  absent  an  affirmative 
implementing  agreement  with  the  home 
country  supervisor. 

The  Federal  Reserve  may  also  discuss 
other  supervisory  issues,  such  as  home 
country  laws  and  regulations  that  may 
limit  examination  access,  with  the 
particular  home  country  supervisor 
prior  to  approving  an  arrangement 
involving  a  foreign  service  provider. 
With  regard  to  proposals  to  outsource 
Fedwire  processing  to  an  unaffiliated 
foreign  service  provider,  and  in 
particular  to  an  organization  that  is  not 
a  depository  institution,  the  Federal 
Reserve  would  discuss  with  the  home 
country  supervisor  issues  related  to  the 
level  of  supervision  and  examination  of 
the  proposed  service  provider  and  other 
issues  that  could  affect  the  risks 
associated  with  such  an  arrangement. 

D.  Review  and  Approval  of  Proposed 
Arrangements 

Revised  Condition  (Closing  Paragraph) 

The  participant's  Federal  Reserve  Bank  is 
responsible  for  approving  each  proposed 
Fedwire  third-party  access  arrangement.  The 
Directors  of  the  Board's  Division  of  Reserve 
Bank  Operations  and  Payment  Systems  and 
Division  of  Banking  Supervision  and 
Regulation  must  concur  with  a  proposed 
arrangement  (1)  in  which  the  participant  is 
not  affiliated  through  at  least  80  percent 
common  ownership  with  the  service  provider 
and  where  the  participant  is  owned  by  one 
of  the  50  largest  bank  holding  companies 
(based  on  consolidated  assets),  or  (2)  in 
which  the  service  provider  is  located  outside 
the  United  States.  Approval  of  a  foreign 
service  provider  arrangement  would  be 
contingent  on  a  review  of  both  the 
participant's  and  the  foreign  service 
provider's  Fedwire  policies,  procedures,  and 
operations,  which  would  be  conducted  by 
the  Federal  Reserve  prior  to  the 
commencement  of  operations. 

Previous  Condition  (Closing  Paragraph) 

The  Federal  Reserve  Bank  is  responsible 
for  approving  each  proposed  Fedwire  third- 
party  access  arrangement.  In  a  proposed 
arrangement  in  which  the  participant  is  not 
affiliated  through  at  least  80  percent  common 
ownership  with  the  service  provider  and 
where  the  participant  is  owned  by  one  of  the 
50  largest  bank  holding  companies  (based  on 
consolidated  assets),  the  Directors  of  the 
Division  of  Reserve  Bank  Operations  and 
Payment  Systems  and  the  Division  of 
Banking  Supervision  and  Regulation  must 
concur  with  the  arrangement. 

The  revised  condition  recognizes  the 
potential  risks  associated  with 


3038 


Federal  Register  /  Vol.  61,  No.  20  /  Tuesday,  Janiiarv  30.  1996  /  Notices 


»  (Itral  Register  /  Vol.  61,  No.  20  /  Tuesday,  January  30,  1996  /  Notices 


3039 


outsuLiri.ii.g  i'tJLl',^  i:l;  upuraiiun^  tu  a 
foreign  service  provider  and  the  need 
for  Board  staff  review  and  concurrence 
with  such  arrangements.  Arrangements 
involving  a  foreign  service  provider 
warrant  careful  consideration  in  order  to 
determine  whether  the  proposed 
arrangement  poses  any  undue  risks  and 
whether  adequate  supervisory  oversight 
can  be  maintained.  An  infrastructure 
review  is  appropriate  to  confirm 
compliance  with  the  Fedwire  third- 
party  access  policy  and  other  relevant 
policies  and  regulations.  The 
infrastructure  review  also  would  permit 
the  Federal  Reserve  to  assess  the 
adequacy  of  system  integrity,  controls 
and  contingency  arrangements,  and 
would  allow  it  to  determine  first  hand 
whether  information  access  issues  pose 
unacceptable  risks. 

III.  Effective  Date 

The  revised  Fedwire  third-party 
access  policy  becomes  effective 
February  1.  1996. 

rV.  Competitive  Impact  Analysis 

The  Board  assesses  the  competitive 
impact  of  changes  that  may  have  a 
substantial  effect  on  payment  system 
participants.  In  particular,  the  Board 
assesses  whether  a  proposed  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  Banks  in 
providing  similar  services  and  whether 
such  effects  are  due  to  legal  differences 
or  due  to  a  dominant  market  position 
deriving  from  such  legal  differences. 

The  Federal  Reserve  Banks'  Fedwire 
funds  transfer  and  book-entry  securities 
transfer  services  provide  real-time  gross 
settlement  in  central  bank  money.  While 
these  services  cannot  be  duplicated  by 
private-sector  service  providers,  banks 
can  make  large-dollar  funds  transfers 
through  other  systems,  such  as  CHIPS, 
or  through  correspondent  book 
transfers,  although  these  transactions 
have  attributes  that  differ  from  Fedwire 
transfers.  Similarly,  there  are  private- 
sector  securities  clearing  and/or 
settlement  systems,  such  as  the 
Government  Securities  Clearing 
Corporation  and  the  Participants  Trust 
Company,  that  facilitate  primary  and 
secondary  market  trades  of  U.S. 
Treasury  and  agency  securities.  Other 
transactions  involving  U.S.  government 
securities  may  be  cleared  and  settled  on 
the  books  of  banks  to  the  extent  that  the 
counterparties  are  customers  of  the 
same  bank. 

The  Board's  third-party  access  policy 
places  conditions  on  arrangements  in 
which  a  Fedwire  participant  may 
contract  with  another  organization  to 


initiate,  receive,  or  otherwise  proces.s 
Fedwire  transfers.  The  Board  has 
revised  the  policy  to  establish 
additional  conditions  applicable  to 
depository  institutions  wishing  to 
access  Fedwire  through  a  foreign  service 
provider  to  ensure  that  the  Federal 
Reserve's  oversight  of  Fedwire  is  not 
diminished  or  inappropriately  limited 
by  the  conduct  of  activity  outside  the 
United  States  and  that  the  Federal 
Reserve's  supervisory  and  examination 
objectives  are  met.  Other  large-dollar 
systems  can  and  do  place  restrictions  on 
the  ability  of  participants  to  outsource 
their  operations  to  foreign  service 
providers.  The  Board's  policy,  as 
revised,  does  not  adversely  affect  the 
ability  of  depository  institutions  or 
service  providers  to  compete  with  the 
Federal  Reserve  Banks  to  provide  funds 
transfer  or  securities  transfer  services. 

V.  Policy  Statement 

The  Board  has  amended  its  "Federal 
Reserve  System  Policy  Statement  on 
Payments  System  Risk"  under  the 
heading  "I.  Federal  Reserve  Policy"  by 
replacing  "G.  Fedwire  Third-party 
Access  Policy"  with  the  following: 

G.  Fedwire  Third-Party  Access  Policy 

The  Board  will  allow  third-party 
access  arrangements  whereby  a  sending 
or  receiving  institution  ("the 
participant")  designates  another 
depository  institution  or  other  entity 
("the  service  provider")  to  initiate, 
receive,  and/or  otherwise  process 
Fedwire  funds  transfers  or  book-entry 
securities  transfers  that  are  posted  to  the 
participant's  reserve  or  clearing  account 
held  at  the  Federal  Reserve,  provided 
the  following  conditions  are  met; ' 

1.  The  participant  retains  operational 
control  of  the  credit-granting  process  by 
(1)  individually  authorizing  each  funds 
or  securities  transfer,  or  (2)  establishing 
individual  customer  transfer  limits  and 
a  transfer  limit  for  the  participant's  own 
activity,  within  which  the  service 
provider  can  act.  The  transfer  limit 
could  be  a  combination  of  the  account 
balance  and  established  credit  limits. 
For  the  purposes  of  this  policy,  these 
arrangements  are  called  "line-of-credit 
arrangements." 

2.  In  funds  transfer  line-of-credit 
arrangements,  the  service  provider  must 
have  procedures  in  place  and  the 
operational  ability  to  ensure  that  a  funds 
transfer  that  would  exceed  the 


'  This  policy  also  applies  to  Ihird-party  access 
arrangements  in  which  an  organization,  including 
an  ofHce  of  the  participant,  located  outside  the 
United  Slates  acts  as  service  provider  by  initiating, 
receiving,  or  otherwise  processing  Fedwire  transfers 
on  behalf  of  the  U.S.  participant  ("foreign  service 
provider"). 


ustablusliuU  translor  liuut  is  not 
permitted  without  first  obtaining  the 
participant's  approval.  In  book-entry 
securities  transfer  line-of-credit 
arrangements,  the  service  provider  must 
have  procedures  in  place  and  the 
operational  ability  to  provide  the 
participant  with  timely  notification  of 
an  incoming  transfer  that  exceeds  the 
applicable  limit  and  must  act  upon  the 
participant's  instructions  to  accept  or 
reverse  the  transfer  accordingly. 

3.  Transfers  will  be  posted  to  the 
participant's  reserve  or  clearing  account 
held  at  the  Federal  Reserve,  and  the 
participant  will  remain  responsible  for 
managing  its  Federal  Reserve  account, 
with  respect  to  both  its  intraday  and 
overnight  positions.  The  participant 
must  be  able  to  monitor  transfer  activity 
conducted  on  its  behalf. 

4.  The  participant's  board  of  directors 
must  approve  the  role  and 
responsibilities  of  a  service  provider(s) 
that  is  not  affiliated  with  the  participant 
through  at  least  80  percent  common 
ownership.  In  line-of-credit 
arrangements,  the  participant's  board  of 
directors  must  approve  the  intraday 
overdraft  limit  for  the  activity  to  be 
processed  by  the  service  provider  and 
the  credit  limits  for  any  inter-affiliate 
funds  transfers.^ 

5.  The  Board  expects  all  participants 
to  ensure  that  their  Fedwire  operations 
could  be  resumed  in  a  reasonable  period 
of  time  in  the  event  of  an  operating 
outage,  consistent  with  the  requirement 
to  maintain  adequate  contingency 
backup  capabilities  as  set  forth  in  the 
interagency  policy  (FFIEC  SP-5,  July 
1989).  A  participant  is  not  relieved  of 
such  responsibility  because  it  contracts 
with  a  service  provider. 

6.  In  cases  where  the  service  provider 
is  not  affiliated  with  the  partigipant 
through  at  least  80  percent  common 
ownership,  the  participant  must  be  able 
to  continue  Fedwire  operations  if  the 
participant  is  unable  to  continue  its 
service  provider  arrangement  (e.g.,  in 
the  event  the  Reserve  Bank  or  the 
participant's  primary  supervisor 
terminates  the  service  provider 
arrangement). 

7.  The  participant  must  certify  that 
the  arrangement  is  consistent  with 
corporate  separateness  and  does  not 
violate  branching  restrictions. 


'  In  cases  where  a  U.S.  branch  of  a  foreign  bank 
wishes  to  be  a  participant  in  an  arrangement  subject 
to  this  policy,  and  its  lx>ard  of  directors  has  a  more 
limited  role  in  the  bank's  management  than  a  U.S. 
board,  the  role  and  responsibilities  of  the  service 
provider  should  be  reviewed  by  senior  management 
at  the  foreign  bank's  head  office  that  exercises 
authority  over  the  foreign  bank  equivalent  to  the 
authority  exercised  by  a  board  of  directors  over  a 
U.S.  depository  institution. 


8.  The  participant  must  rartity  that 
the  specifics  of  the  arrangement  will 
allow  the  participant  to  comply  with  all 
applicable  state  and  federal  laws  and 
regulations  governing  the  participant, 
including,  for  example,  retaining  and 
making  accessible  records  in  accordance 
with  the  regulations  adopted  under  the 
Bank  Secrecy  Act. 

9.  The  participant's  primary 
supervisor(s)  must  affirmatively  state  in 
writing  that  it  does  not  object  to  the 
arrangement. 

10.  The  participant  must  have  in 
place  an  adequate  audit  program  to 
review  the  arrangement  at  least  annually 
to  confirm  that  these  requirements  are 
being  met.  In  addition,  in  the  case  of  an 
arrangement  involving  a  foreign  service 
provider,  both  the  participant  and  the 
foreign  service  provider  must  have  in 
place  an  adequate  audit  program  that 
addresses  Fedwire  operations.  Audit 
reports  in  English  must  be  made 
available  to  the  Federal  Reserve  and  the 
participant's  primary  supervisor(s)  in 
the  United  States. 

11.  In  the  case  of  a  service  provider 
located  within  the  United  States,  the 
service  provider  must  be  subject  to 
examination  by  the  appropriate  federal 
depository  institution  regulatory 
agency(ies).3 

In  the  case  of  a  service  provider 
located  outside  the  United  States,  the 
service  provider  must  be  subject  to  the 
supervision  of  a  home  country  bank 
supervisor.  In  its  review  of  a  proposed 
foreign  service  provider  arrangement, 
the  Federal  Reserve  will  consider  the 
extent  to  which  the  service  provider's 
home  country  supervisor  (1)  oversees 
banks  on  a  consolidated  basis,  (2)  is 
familiar  with  supervising  payment 
systems  activities,  (3)  is  willing  to 
examine  the  Fedwire  operations  at  the 
service  provider,  and  (4)  has 
demonstrated  a  willingness  to  work 
closely  with  U.S.  banking  authorities  in 
addressing  supervisory  problems.  In 
addition,  the  home  country  supervisor, 
the  participant,  and  the  service  provider 
must  agree  to  permit  the  participant's 
primary  supervisor(s)  to  conduct  on-site 
reviews  of  the  Fedwire  operations  at  the 
foreign  service  provider.*  The 
participant  and  the  service  provider 
must  agree  to  make  all  policies, 
procedures,  and  other  documentation 


'The  U.S.  federal  depository  institution 
regulatory  agency(ies)  must  be  able  to  examine  any 
aspects  of  the  service  provider  as  may  be  neces.sary 
to  assess  the  adequacy  of  the  operations  and 
tinancial  condition  of  the  service  provider. 

••If  a  participant  proposes  to  conduct  its  Fedwire 
processing  at  a  foreign  site  outside  the  home 
country  of  the  service  provider,  both  the  home 
country  and  host  country  supervisors  would  need 
to  permit  the  participant's  primary  supervisor(s)  to 
review  the  Fedwire  operations. 


relating  to  Fedwire  operations, 
including  those  related  to  internal 
controls  and  data  security  requirements, 
available  to  the  Federal  Reserve  and  the 
participant's  primary  supervisor(s)  in 
English. 

12.  The  participant  and  the  service 
provider(s)  must  execute  an  agreement 
with  the  relevant  Reserve  Bank(s) 
incorporating  these  conditions. 

The  participant's  Federal  Reserve 
Bank  is  responsible  for  approving  each 
proposed  Fedwire  third-party  access 
arrangement.  The  Directors  of  the 
Board's  Division  of  Reserve  Bank 
Operations  and  Payment  Systems  and 
Division  of  Banking  Supervision  and 
Regulation  must  concur  with  a  proposed 
arrangement  (1)  in  which  the  participant 
is  not  affiliated  through  at  least  80 
percent  common  ownership  with  the 
service  provider  and  where  the 
participant  is  owned  by  one  of  the  50 
largest  bank  holding  companies  (based 
on  consolidated  assets),  or  (2)  in  which 
the  service  provider  is  located  outside 
the  United  States.  Approval  of  a  foreign 
service  provider  arrangement  would  be 
conditioned  on  satisfactory  findings  of  a 
review  of  both  the  participant's  and  the 
foreign  service  provider's  Fedwire 
policies,  procedures,  and  operations, 
which  would  be  conducted  by  the 
Federal  Reserve  prior  to  the 
commencement  of  operations. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  24,  1996. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  96-1652  Filed  1-29-96;  8:45  am] 

BILUNG  CODE  621(M>1-P 


BancTenn  Corp.  et  a!.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserv  e  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 


must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
23,  1996. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

J.  BancTenn  Corp.,  Kingsport, 
Tennessee;  and  Carter  County  Bancorp, 
Inc.,  Chattanooga,  Tennessee:  each  to 
acquire  a  total  of  12.495  percent  of  the 
voting  shares  of  Cornerstone 
Community  Bank  (in  organization), 
Chattanooga,  Tennessee. 

2.  Community  Financial  Group,  Inc., 
Nashville,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The  Bank 
of  Nashville,  Nashville,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24,  1996. 
Jennifer  ].  lohnson, 
Depu  ty  Secretary  of  the  Board. 
|FR  Doc.  96-1647  Filed  1-29-96;  8:45  ami 

BILUNQ  CODE  S210-01-F 


First  Bankshares  of  Las  Animas,  Inc.; 
Notice  of  Proposal  to  Engage  de  novo 
in  Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
given  notice  under  §  225.23(a)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
commencement  of  the  activity  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 


UMI 
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concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  13, 
1996. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  92.5  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  First  Bankshares  of  Las  Animan, 
Inc.,  Las  Animan,  Colorado;  to  engage 
de  novo  through  its  subsidiary', 
Sunshine  Village  Apartments  of  Las 
Animas.  LTD,  Las  Animas,  Colorado,  in 
the  construction  of  24-unit  senior  and 
multi-family  housing  project,  and 
thereby  engage  in  community 
deveopment  activities,  pursuant  to  § 
225.25(b){6)  of  the  Board's  Regulation  Y. 
The  geographic  scope  for  these  activities 
is  Las  Animas,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lanuary  24,  1996. 
Jennifer  J.  |ohn.son. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-1648  Filed  1-29-96;  8:45  ami 

BILLING  CODE  S210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ottice  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
periodically  publishes  a  list  of 
information  collections  it  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  and  5  CFR 
1320.5.  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Application  for  Correction  of  Public 
Health  Service  Commissioned  Corps 
Records — 0937-0095 — Reinstatement 
No  Change — An  application  is 
submitted  by  present  and  former  PHS 
Commissioned  Corps  officers  to  request 


correction  of  an  error  or  alleged 
injustice  in  their  personnel  records. 

The  information  submitted  is  used  by 
the  Board  for  Correction  to  determine  if 
an  error  or  injustice  has  occurred  and  to 
rectify  such  error  or  injustice. 

Respondents:  Individuals;  Annual 
Number  of  Respondents:  8; 

Average  Burden  per  Response:  four 
hours;  Frequency  of  response:  single- 
time;  Total  Burden:  32  hours. 

2.  State  Medicaid  Fraud  Control  Units 
Annual  Report  and  Certification 
Application  (42  CFR  1007.15  and 
1007.17)— 0990-0162— Reinstatement 
No  Change — The  program  data  required 
of  initial  applicants  to  become  certified, 
and  the  annual  reports  required  for 
recertification  are  u.sed  by  the  Office  of 
Inspector  General  to  ensure  that  Federal 
matching  funds  are  only  expended  for 
allowable  costs.  In  addition,  the  reports 
are  analyzed  to  monitor  program 
activities  emd  determine  whether 
technical  assistance  is  required. 

Respondents:  States;  Burden 
Information  for  New  Applicants — 
Number  of  Respondents:  2;  Frequency 
of  Response:  one-time:  Burden  per 
Response:  112  hours;  Burden  for  New 
Applicants:  224  hours — Burden 
Information  for  Recertification — 
Number  of  Respondents:  45;  Frequency 
of  Response:  annually;  Burden  per 
Response:  56  hours;  Burden  for 
Recertification;  2520  hours — Total 
Burden:  2744  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-1053.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington.  D.C.  20503. 

Dated:  January  18.  1996. 
Dennis  P.  Williams, 
Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  9fr-1633  Filed  1-29-96;  8:45  ami 
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Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 


that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13V4%  for  the  quarter 
ended  December  31,  1995.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  lanuary  22.  1996. 
George  Strader, 

Deputy  Assistant  Secretary.  Finance. 

jFR  Doc.  96-1632  Filed  1-29-96;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  h4o.95N-01 55] 

Blo-Components,  Inc.;  Opportunity  for 
a  Hearing  on  a  Proposal  to  Revoke 
U.S.  License  No.  1160 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  1160)  and  the  product 
licenses  issued  to  Bio-Components  Inc. 
(BCI),  for  the  manufacture  of  Source 
Plasma  and  Source  Leukocytes.  The 
proposed  revocation  is  based  on  the 
firm's  significant  and  continued 
nonconlpliance  with  Federal  biologies 
regulations  and  standards  included  in 
the  firm's  license. 

DATES:  The  firm  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Management  Branch  by  February  29, 
1996,  and  any  data  and  information 
justifying  a  hearing  by  April  1,  1996. 
Other  interested  persons  may  submit 
written  comments  on  the  proposed 
revocation  by  April  1, 1996 
ADOPESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  COMTACT: 
Timothy  W.  Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 


UMI 


Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 301-594-3074. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
proposing  to  revoke  the  establishment 
license  (U.S.  License  No.  1160)  and  the 
product  licenses  issued  to  Bio- 
Components,  Inc.,  440  North  Beach  St., 
Daytona  Beach,  FL  32114,  for  the 
manufacture  of  Source  Plasma  and 
Source  Leukocytes.  The  proposed 
revocation  is  based  on  the  failure  of  BCI, 
and  its  responsible  management  to 
conform  to  the  Federal  regulations 
applicable  to  the  manufacture  of 
biological  products. 

FDA  conducted  an  inspection  of  BCI 
between  January  21, 1993,  and  February 
12,  1993.  The  inspection  revealed 
deviations  from  the  Federal  regulations 
in  21  CFR  parts  600  through  640  and 
from  the  applicable  standards  in  the 
firm's  license.  FDA  determined  that 
these  deviations  constituted  a  danger  to 
public  health.  The  deviations  were 
listed  in  a  March  19,  1993,  letter,  from 
FDA  to  BCI  which  suspended  the 
establishment  license  (U.S.  License  No. 
1160)  and  the  product  licenses  for  the 
manufacture  of  Source  Plasma  and 
Source  Leukocytes.  The  deviations 
included,  but  were  not  limited  to,  the 
failure  to  assure  that:  (1)  Each  donor's 
clinical  post-immunization  response  to 
stimulation  red  blood  cells  was 
evaluated  by  a  qualified  physician  (21 
CFR  640.66);  (2)  serum  protein 
electrophoresis  (SPE)  and  a  serologic 
test  for  syphilis  were  performed  on  each 
donor  at  least  every  4  months  (21  CFR 
640.65{b)(l)(i));  (3)  a  qualified  physician 
approved  the  plasmapheresis 
procedures  of  any  donor  whose  SPE  or 
rapid  plasma  reagin  (RPR)  test  sample 
had  not  been  collected  at  the  required 
4-month  interval  (21  CFR 
640.65(b)(l)(ii));  (4)  SPE  results  were 
reviewed  by  a  qualified  physician 
within  21  days  after  the  sample  was 
drawn  to  determine  whether  or  not  the 
donor  may  continue  in  the  program  (21 
CFR  640.65(b)(2)(i));  (5)  personnel  had 
the  capabilities  commensurate  with 
their  assigned  functions  (21  CFR 
600.10(h)  and  640.66):  and  (6)  adequate 
records  were  maintained  to  document 
unsuitable  donors,  and  the  performance 
of  each  significant  step  in  the  collection, 
processing,  storage,  and  distribution  of 
each  unit  of  blood  and  blood 
components  (21  CFR  606.160(a), 
606.160(b),  and  606.160(e)). 

FDA  received  corrective  action  plans 
from  BCI  in  letters  dated  March  26, 
1993,  and  September  17,  1993.  By 
letters  dated  May  19,  1993,  August  26, 
1993,  and  December  3, 1993,  FDA, 
among  other  things,  addressed  BCI's 


proposed  corrective  action  plans  and 
provided  the  firm  with  explanations  of 
why  its  proposals  were  inadequate. 

In  the  December  3,  1993,  letter, 
pursuant  to  21  CFR  600.10,  FDA 
informed  BCI's  responsible  head  that  he 
had  been  deemed  unsuitable  for  that 
position  or  any  position  of  authority  at 
the  firm.  Factors  contributing  to  this 
decision  included,  but  were  not  limited 
to:  (1)  The  deviations  cited  in  regard  to 
the  January  through  February  1993 
inspection  that  resulted  in  license 
suspension;  (2)  failure  to  submit 
adequate  corrective  action  plans;  (3) 
failure  to  exercise  control  of  the 
establishment  in  all  matters  relating  to 
compliance;  (4)  failure  to  assure  that 
personnel  were  adequately  trained, 
properly  supervised  and  had  a  thorough 
understanding  of  the  procedures  that 
they  performed;  and  (5)  a  repeated 
history  of  license  suspensions  and 
revocations  while  responsible  head  of 
two  other  blood  establishments. 

In  the  May  13,  1994,  letter,  FDA  made 
clear  that  the  nature  of  the  deficiencies 
at  BCI,  the  firm's  past  history  of 
noncompliance,  the  firm's  failure  to 
submit  an  adequate  corrective  action 
plan,  and  the  unsuitability  of  the  firm's 
responsible  head  demonstrated  BCI's 
careless  disregard  for  the  applicable 
regulations  and  the  applicable  standards 
in  its  license.  Due  to  this  evidence  of 
willfulness,  based  upon  the  evidence  of 
careless  disregard,  and  pursuant  to  21 
CFR  601.6,  FDA  was  not  required  to 
provide  BCI  with  further  opportunity  to 
correct  its  deficiencies  and  achieve 
compliance  with  the  applicable 
standards. 

In  a  letter  dated  May  13, 1994,  FDA 
informed  BCI  of  the  agency's  intent  to 
revoke  the  firm's  licenses  and  issue  a 
notice  of  opportunity  for  a  hearing 
pursuant  to  21  CFR  601.5(b).  BCI  did 
not  contact  FDA  within  10  days  of 
receipt  of  the  letter  to  voluntarily 
request  revocation  of  its  licenses. 
Pursuant  to  21  CFR  12.21(b),  FDA  is 
now  issuing  a  notice  of  opportunity  for 
a  hearing  on  a  proposal  to  revoke  U.S. 
License  No.  1160  and  the  product 
licenses  issued  to  BCI  for  the 
manufacture  of  Source  Plasma  and 
Source  Leukocytes. 

FDA  has  placed  copies  of  letters 
supporting  the  proposed  license 
revocation  on  file  in  the  Dockets 
Management  Branch  under  the  docket 
number  found  in  brackets  in  the 
heading  of  this  notice.  These  documents 
include  the  following:  FDA  letters  of 
March  19,  1993.  May  19,  1993,  August 
26,  1993,  December  3, 1993,  May  13, 
1994,  and  BCI  letters  of  March  26,  1993, 
September'17,  1993,  December  13. 1993, 
and  February  16, 1994.  These 


documents  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  on 
proposed  revocation  of  licenses  are 
contained  in  21  CFR  parts  12  and  601. 
A  request  for  a  hearing  may  not  rely 
upon  mere  allegations  or  denials  but  is 
required  to  set  forth  a  genuine  and 
substantial  issue  of  fact  that  requires  a 
hearing.  If  it  conclusively  appears  from 
the  face  of  the  data,  information,  and 
factual  analyses  submitted  in  support  of 
the  request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  the 
Commissioner  of  Food  and  Drugs  will 
deny  the  hearing  request,  making 
findings  and  conclusions  that  justify  the 
denial. 

BCI  may  submit  a  written  request  for 
a  hearing  to  the  Dockets  Management 
Branch  by  February  29,  1996,  and  any 
data  or  information  justifying  a  hearing 
must  be  submitted  by  April  1,  1996. 
Other  interested  persons  may  submit 
comments  on  the  proposed  license 
revocation  to  the  Dockets  Management 
Branch  by  February  29, 1996.  The 
failure  of  a  licensee  to  file  a  timely 
written  request  for  a  hearing  constitutes 
an  election  by  the  licensee  not  to  avail 
itself  of  the  opportunity  for  a  hearing 
concerning  the  proposed  license 
revocation. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
Submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  CFR  10.20(j)(2)(i), 
21  U.S.C.  331(j),  or  18  U.S.C.  1905.  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sec.  351  (42  U.S.C. 
262))  and  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (sees.  201,  501,  502,  505, 
701  (21  U.S.C.  321,  351,  352,  355,  371)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director  and  Deputy  Direcior,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.67). 


i 


;{<i4. 


Fednral  Rn^istRr  /  Vnl.  61,  No.  20  /  TuesHav,  fanuarv  30,   1996  /  Nofires 


it'ciir.il   Kt'i^ister  /  Vol.  61.  No.  20  /  Tuesday,  January  30,  1996  /  Notices 


3043 


Michael  G.  Beatrice 

Deputy  Director.  Center  for  Biologies 

Evaluation  and  Research. 
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roockat  No.  9SN-0369] 

Memorandum  on  the 
Recommendations  for  Donor 
Screening  With  a  Licensed  Test  for 
HIV-1  Antigen;  Availability 

AQBilCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  memorandum  to  all 
registered  blood  and  plasma 
establishments,  dated  August  8.  1995.  In 
the  memorandum,  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  recommends  the 
implementation  of  donor  screening  tests 
for  human  immunodeficiency  virus, 
type  1  (HIV-1)  antigen(s)  using  licensed 
tests  that  are  approved  for  donor 
screening.  FDA  is  recommending  the 
implementation  of  HIV-1  antigen 
screening  because  of  the  benefit  that  it 
will  provide  to  a  small  number  of  blood 
product  recipients,  as  a  partial 
preventive  measure  against  the 
possibility  of  any  increase  in  HIV-1 
"window  period"  donations  and  to 
decrease  the  virus  burden  in  plasma 
pools  for  fractionation.  FDA  expects 
HIV-1  antigen  testing  will  reduce,  but 
not  eliminate,  the  residual  risk  of  HIV- 
1  from  transfusion  and.  therefore, 
regards  such  screening  as  only  an 
interim  measure  pending  the 
availability  of  more  advanced  test 
methodology. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  (  opies  of  the  memorandum  to  the 
Congressional  and  Consumer  Affairs 
Branch  (HFM-12).  Center  for  Biologies 
Evaluation  and  Research.  Food  and 
Drug  Admini.stration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448,  or  call 
FDA's  automated  information  system  at 
800-835-4709.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 


written  comments  on  the  memorandum 
to  the  Dockets  Management  Branch ' 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
memorandum  and  received  comments 
are  available  for  public  examination  in 
the  Do<;kets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Persons  with  access  to  INTERNET 
may  request  the  memorandum  be  sent 
by  return  E-mail  by  sending  a  message 
to 

•HIVANTIGEN@A1.CBER.FDA.GOV". 
The  memorandum  may  also  be  obtained 
through  INTERNET  via  File  Transfer 
Protocol  (FTP).  Requestors  should 
connect  to  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  using 
the  FTP.  CBER  documents  are 
maintained  in  a  subdirectory  called 
CBER  on  the  server, 

•CDVS2.CDER.FDA.GOV" 
(150.148.24.202).  The  "READ.ME"  file 
in  that  subdirectory  describes  the 
available  documents  which  may  be 
available  as  an  ASCII  text  file  (VTXT). 
or  a  WordPerfect  5.1  do<:ument  (*.w51). 
or  both.  A  sample  dialogue  for  obtaining 
the  "READ.ME  '  file  with  a  text-based 
FTP  program  would  be: 
FTP  CDVS2.CDER.FDA.GOV 
LOGIN:  ANONYMOUS 
<ANY  PASSWORD>  <"Your  E-mail 
address"> 
BINARY 
CD  CBER 
GET  READ.ME 
EXIT 

The  memorandum  may  also  be 
obtained  by  calling  the  CBER  FAX 
Information  System  (FAX — ON — 
DEMAND)  at  301-594-1939  from  a 
touch  tone  telephone. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Mied,  Center  for  Biologies  Evaluation 
and  Research  (HFM  310),  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448,  301- 
827-3008. 


SUPPLEMENTARY  INFORMATION:  KUA  iS 
announcing  the  availability  of  a 
memorandum  to  all  registered  blood 
and  plasma  establishments,  dated 
August  8,  1995,  recommending  the 
implementation  of  donor  screening  for 
HIV-1  antigen  with  a  licensed  test 
approved  for  this  use.  As  of  August  8, 
1995.  there  were  no  tests  for  HIV-l 
antigen(s)  approved  for  donor  screening. 
However,  FDA  issued  these 
recommendations  in  advance  of  the 
availability  of  such  tests  in  order  to 
provide  blood  and  plasma 
establishments  with  maximum  time  to 
prepare  for  implementation  of  this 
testing.  These  recommendations 
supersede  some  of  the  rationale/ 
recommendations  provided  in  a 
previous  FDA  memorandum  dated 
October  4,  1989,  following  licensure  of 
the  first  test  for  HIV-1  antigen(s). 

Based  on  the  data  available  in  1989, 
FDA  did  not  approve  HIV-1  antigen 
testing  for  routine  donor  screening. 
Recently,  however,  the  role  of  HIV-1 
antigen  testing  in  the  donor  setting  has 
been  reconsidered  for  several  reasons. 
For  instance,  there  have  been  four 
documented  instances  of  HIV-1 
transmission  by  HIV-1  antigen  positive 
blood  donations  from  three  HIV-1 
antibody  negative  donors.  Also,  based 
on  recent  estimates  of  the  antibody 
negative  infiectious  "window  period," 
the  residual  risk  of  HIV  transmission  by 
screened  blood,  and  the  efficacy  of 
antigen  testing  to  detect  seronegative, 
infectious  donations,  it  has  been 
estimated  that  donor  screening  by  HIV- 
1  antigen  can  be  expected  to  prevent  up 
to  25  percent  of  the  current  •'window 
period"  cases  or  about  5  to  10  cases  of 
transfusion  associated  HIV  infection  per 
year. 

In  September  1994.  FDA  sponsored  a 
"Conference  on  the  Feasibility  of 
Genetic  Technology  to  Close  the  HIV 
Window  in  Donor  Screening."  Although 
the  majority  of  participating  experts 
expressed  the  opinion  that  genetic 
techniques  were  not  ready  for  use  in 
mass  screening,  the  meeting  did  spark 
renewed  interest  in  considering  other 
direct  viral  detection  methods  for  donor 
screening,  such  as  HIV-1  antigen  testing 
as  an  interim  measure  to  further  reduce 
current  low  risk  of 


HIV-1  transmission  through 
transfusions  of  blood  and  blood 
products.  To  further  address  direct  viral 
detection  methods.  FDA  brought  the 
issue  of  donor  screening  for  HIV-1 
antigen  to  a  public  meeting  of  the  Blood 
Products  Advisory  Committee  (BPAC) 
in  June  1995.  After  hearing  the  most 
recent  available  data  on  HIV-1  risk  in 
the  blood  supply,  the  estimated  efficacy 
of  antigen  screening,  and  other  issues 
bearing  on  a  risk/benefit  assessment,  9 
of  the  15  BPAC  members  present  were 
of  the  opinion  that  donor  screening  for 
HIV-1  antigen  by  candidate  test  kits  is 
not  likely  to  provide  a  significant  public 
health  benefit  which  outweighs  the 
potential  risks.  After  considering  the 
available  information  and  the  opinions 
of  the  BPAC  members,  FDA 
recommended  that  blood  establishments 
should  implement  donor  screening  for 
HrV-1  antigen  using  licensed  tests  that 
are  approved  for  this  indication.  FDA 
recommended  implementation  of  HIV-1 
antigen  screening  because  of  the  benefit 
that  it  will  provide  to  a  small  number 
of  blood  product  recipients,  as  a  partial 
preventive  measure  against  the 
possibility  of  any  increase  in  HIV-1 
'•window  period"  donations  and  to 
decrease  the  virus  burden  in  plasma 
pools  for  fractionation. 

FDA  recommended  that  the  screening 
for  HIV-1  antigen(s)  be  implemented 
within  3  months  of  the  commercial 
availability  of  the  first  such  test 
approved  for  donor  screening  for  all 
donations  of  Whole  Blood,  blood 
components.  Source  Leukocytes  and 
Source  Plasma,  and  all  such  inventoried 
units  available  for  release.  FDA  also 
recommended  that  consigned  within- 
date  units  intended  for  transfusion  and 
still  in  the  consignee's  inventory  be 
either  replaced  with  screened  units  or 
tested  for  HIV-1  antigen{s)  as  soon  as 
feasible.  The  memorandum  included 
additional  recommendations  and 
information  on  the  following:  (1) 
Disposition  and  labeling  of  units;  (2) 
donor  deferral;  (3)  Public  Health  Service 
recommendations  for  donor  notification 
and  counseling;  (4)  exclusion/retrieval 
of  potentially  contaminated  units  from 
prior  collections  and  notification  of 
consignees;  and  (5)  notification  of 
consignees  of  neutralization  test  resuhs. 

Because  HIV-l  antigen  testing  will 
reduce,  but  not  eliminate,  the  residual 
risk  of  HIV-1  from  transftision,  FDA 
regards  such  screening  as  an  interim 
measure  pending  the  availability  of 
better  technology  for  this  purpose.  FDA 
encourages  continued  development  of 
new  methods  to  further  reduce  the  risk 
of  HIV  transmissions  in  the  •'window 
period." 


As  with  other  memoranda,  FDA  does 
not  intend  this  document  to  be  all- 
inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  memorandum  is 
intended  to  provide  information  and 
does  not  set  forth  new  requirements. 
The  procedures  cited  in  the 
memorandum  are  recommendations. 
FDA  anticipates  that  blood  and  plasma 
establishments  may  develop  alternative 
procedures  and  discuss  them  with  FDA. 
FDA  may  find  those  alternative 
procedures  acceptable.  FDA  recognizes 
that  the  scientific  technology  for 
controlling  the  risk  of  transmission  of 
HIV  by  blood  and  blood  products  may 
continue  to  advance  and  that  this 
document  may  become  outdated  as 
those  advances  occur.  The 
memorandum  does  not  bind  FDA  and 
does  not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
private  person,  but  is  intended  merely 
for  guidance. 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  memorandum.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  memorandum 
and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Received  comments  will  be 
considered  in  determining  whether 
further  revisions  to  the  memorandum 
are  warranted. 

Dated:  January  22.  1996. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Dor.  96-1657  Filed  1-29-96;  8:45  am] 
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MicroDiological  Testing  for 
Antimicrobial  Food-Animal  Drugs; 
Fma!  Guidar    e    'vailabllity 

AGENCY:  Food  and  Drug  Administration, 

■■  ■'•  '\ 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Microbiological  Testing  of 
Antimicrobial  Drug  Resi(^ues  in  Food." 
The  availability  of  the  draft  guideline 
was  announced  on  January  6,  1994;  this 
final  guidance  document  addresses  the 
comments  submitted  on  the  draft 


guideline.  The  final  guidance  document, 
which  was  prepared  by  the  Center  for 
Veterinary  Medicine  (CVM),  addresses 
human  food  safety  issues  that  may  be 
associated  with  food-animal 
antimicrobial  drug  products.  This 
guidance  document  also  provides  points 
to  consider  when  determining  which 
antimicrobials  may  require 
supplemental  testing  and  recommends 
test  procedures  for  establishing  that  - 
antimicrobial  drug  residues  will  not 
cause  intestinal  microfiora  perturbations 
in  the  consumer. 
DATES:  Written  comments  on  the 
guidance  document  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guidance 
document  "Microbiological  Testing  of 
Antimicrobial  Drug  Residues  in  Food," 
to  the  Communications  arid  Education 
Branch  (HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-594-1755. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23,  Rockville, 
MD  20857.  Requests  and  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
guidance  document  and  received 
comments  may  be  seen  at  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Haydee  Fernandez.  Center  for 
Veterinary  Medicine  {HFV-154),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1684. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  the  final 
guidance  document  entitled 
"Microbiological  Testing  of 
Antimicrobial  Drug  Residues  in  Food." 
In  evaluating  the  safety  of  new  animal 
drugs,  the  agency  must  determine, 
among  other  things,  their  cumulative 
effect  in  man  or  other  animal  as 
required  by  section  512(d)(2)(B)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(d)(2)(B)).  The 
guidance  document  describes  the  testing 
that  may  be  necessary  to  establish  that 
antimicrobial  drug  residues  in  food  will 
be  safe  and  will  not  cause  intestinal 
microflora  perturbations  in  the 
consumer. 

In  the  Federal  Register  of  January  6, 
1994  (59  FR  754),  FDA  issued  a  notice 
of  availability  of  the  draft  guideline 
entitled  "Microbiological  Testing  of 
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Antimicrobial  Urug  KesiduBS  m  houu. 
The  draft  guideline  was  made  available 
for  public  comment  to  provide  the 
agency  with  views  to  be  considered  in 
the  development  of  the  guideline. 
Comments  were  requested  specifically 
on:  (1)  Recommendations  for  additional 
microbiological  testing  for  antimicrobial 
drug  residues  that  seek  a  safe 
concentration  higher  than  1  part  per 
million  (ppm)  of  microbiological ly 
active  residues  in  the  total  diet;  (2)  how 
the  proposed  guideline  should  relate  the 
effect  of  low  doses  of  antibiotics 
observed  in  model  systems  to  potential 
adverse  biological  en^ects  in  humans; 
and  (3)  appropriate  endpoints  for 
monitoring  the  effects  of  the  different 
classes  of  antibiotics.  Interested  persons 
were  given  until  April  6,  1994,  to 
comment  on  the  draft  guideline. 

The  agency  received  comments  from 
university  faculty  members  and  the 
animal  drug  industry.  FDA  has  revised 
the  draft  guideline  as  a  result  of  these 
comments.  In  addition,  FDA  is 
reviewing  its  approach  to  the 
development  of  guidance  documents.  In 
order  to  eliminate  confusion  caused  by 
use  of  different  nomenclature  for 
guidance  documents  (e.g.,  "guidelines," 
"points  to  consider")  and  to  make  it 
clear  that  this  document  is  not  being 
issued  under  current  §  10.90(b)  (21  CFR 
10.90(b)).  FDA  is  issuing  this  dociunent 
as  "guidance."  not  as  a  "guideline." 

I.  General  Comments  on  the  Draft 
Guideline 

1 .  There  was  general  consensus 
among  the  comments  that 
microbiologically  inactive  metabolites 
and  rapidly  absorbed  antimicrobials 
would  not  produce  any  adverse  effect 
on  the  intestinal  microflora  of  humans. 

CVM  agrees  that  the  compounds  that 
are  most  likely  to  raise  human  food 
safety  concerns  are  those  that  are 
microbiologically  active. 
Microbiologically  inactive  metabolites 
and  rapidly  absorbed  antimicrobials  are 
not  the  focus  of  this  guidance 
document. 

2.  Industry  commented  that  the 
sponsor  of  a  compound  should  identify 
the  active  residues  and  conduct  the 
appropriate  microbiological  endpoints 
in  consultation  with  the  agency. 

FDA  agrees  that,  under  the  act,  it  is 
the  sponsor's  responsibility  to  identify 
the  microbiological  activity  of  its 
product  and  to  monitor  the  appropriate 
microbiological  endpoint(s)  to  establish 
the  antimicrobial  no  observed  effect 
level  (NOEL).  As  with  all  studies  with 
animal  drugs,  the  sponsor  is  encouraged 
to  discuss  the  protocol  with  CVM 
representatives  prior  to  initiating  the 
study. 


11.  Cuaiiitents  Regarding  MtMit;!  S>steni2> 

3.  The  agency  received  several 
comments  on  the  u.se  of  model  systems 
to  evaluate  the  effect  of  active  residues 
on  the  human  intestinal  microflora.  The 
model  systems  proposed  in  the 
comments  were  mainly  in  vitro  systems 
using  continuous  flow.  According  to  the 
comments,  continuous  flow  systems 
allow  the  study  of  the  effect  of  "low 
levels"  of  antimicrobials  on  human 
intestinal  microflora  by  studying  the 
selection  for  antibiotic  resistance,  the 
change  in  colonization  resistance,  the 
determination  of  anaerobic  population 
counts,  and  the  detection  of  virulence 
enhancement. 

The  agency  agrees  that  in  vitro  models 
may  offer  a  valid  test  system  for 
assessing  the  effect  of  "low  levels"  of 
antimicrobials  on  the  human  intestinal 
microflora. 

4.  A  trade  association  stated  that  it 
would  be  very  difficult  for  the  sponsors 
to  undertake  de  novo  development  and 
validation  of  test  procedures.  The 
comment  suggested  that  before  requiring 
testing,  CVM  should  have  some 
experience  with  the  model  systems  that 
could  be  used  to  study  the 
microbiological  endpoints.  This  could 
be  done  by  funding  research  studies  to 
develop  and,  if  possible,  validate  the 
test  procedures. 

CVM  is  not  aware  of  any  validated 
model  system  for  the  testing  of  all 
antimicrobial  agents.  CVM  does  intend 
to  initiate  research  which  will  lead  to 
the  development  of  validated  model 
systems  for  evaluating  the  effect  of  low 
levels  of  antimicrobials  on  the  human 
intestinal  microflora. 

in.  Comments  Regarding  the  Proposed 
Upper  Limit  of  1  ppm  Antimicrobial 
Activity 

5.  Most  comments  agreed  with  FDA 
that  1  ppm  was  a  level  of 
microbiologically  active  residues  that 
would  be  unlikely  to  produce  any 
adverse  effect  on  the  human  intestinal 
microflora  and  would,  therefore,  be  safe. 
Because  there  was  some  confusion 
about  how  1  ppm  in  the  total  diet 
should  be  interpreted  in  practice,  the 
guidance  document  states  CVM's  belief, 
based  on  available  data,  that  for 
antimicrobial  drug  residues  in  edible 
tissues  from  food-producing  animals  the 
acceptable  daily  intake  (ADI)  should  be 
1.5  milligrams  per  person  per  day  (mg/ 
person/day).  Sponsors  may  demonstrate 
through  additional  specific  testing  that 
an  ADI  for  drug  residues  in  excess  of  1.5 
mg/person/day  is  safe. 

6.  One  comment  expressed  concern 
that  1  ppm  might  not  be  a  "very  low 
level"  for  all  antibiotics,  mainly  for  new 


and  iiiuru  active  inuluLules  iper  unit  of 
weight)  than  current  antimicrobials. 

CVM  disagrees  based  on  the  majority 
of  scientific  opinion.  CVM  has 
concluded  that  1  ppm  (or  1.5  mg/ 
person/day)  is  a  conservative  level  for 
determining  whether  or  not  antibiotic 
residues  will  produce  an  adverse  effect 
on  the  human  intestinal  microflora. 
However,  as  the  guidance  makes  clear. 
CVM  may  request  information  on 
microbiological  activity  of  any  new 
animal  drug. 

7.  One  comment  from  industry  agreed 
that  studies  should  be  conducted  by 
sponsors  to  establish  microbiological 
activity,  but  disagreed  with  CVM's 
proposed  use  of  microbiological  activity 
as  a  valid  endpoint  for  establishing 
tolerances  for  antimicrobial  drugs.  The 
comment  argued  that  the  predictive 
value  of  microbiological  activity  in 
determining  the  no  effect  level  for  the 
health  and  safety  of  individuals  and  the 
public  has  not  been  established. 
Therefore,  according  to  the  comment, 
microbiological  activity  should  not  be 
used  to  set  the  safe  concentration  but 
should  only  help  to  evaluate  a  NOEL 
established  by  classic  toxicology. 
Instead,  the  comment  stated  that  "if 
there  is  a  microbiological  effect  at  a  safe 
concentration  higher  than  1  ppm 
microbiologically  active  residue,  then 
the  regulated  toxicological  no  adverse 
effect  level  for  total  residue  will  need  to 
be  adjusted  downward  accordingly, 
taking  into  account  the  percentage  of 
microbiologically  active  residue  in  the 
total  residue  and  the  nature  of  the 
observed  microbiological  effect." 

CVM  disagrees.  It  is  well  documented 
that  high  levels  of  antibiotics  produce 
deleterious  effects  on  intestinal 
microflora  (see  "Symposium  on 
Microbiological  Significance  of  Drug 
Residues  in  Food,"  Veterinary  and 
Human  Toxicology,  35  (supplement  1), 
1993).  Therefore,  CVM  has  concluded 
that  microbiological  activity  is  a  valid 
endpoint  for  establishing  the  safe 
concentration  for  antimicrobial  drugs. 
Thus,  when  scientifically  appropriate, 
CVM  will  determine  the  no  effect  level 
and  calpilate  the  safe  concentration 
based  on  the  results  of  microbiological 
testing. 

rv.  Comments  Regarding  the  Proposed 
Classification  of  Intestinal  Microflora 
Changes 

8.  One  comment  suggested  that  FDA 
should  classify  the  changes  in  the 
intestinal  microflora  as  "follows:  (1) 
Changes  in  the  number  of 
microorganisms  and  composition  of 
intestinal  microflora;  (2)  changes  in 
metabolic  activity  of  the  flora  related  to 
metabolism  of  exogenous  and 
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endogenous  compounds;  and  (3) 
changes  in  antimicrobial  resistance 
patterns  and  resistant  genetic  elements 
within  the  microflora. 

CVM  generally  agrees.  CVM  has 
identified  the  following  areas  for  which 
microbiological  residues  represent  a 
potential  public  health  concern:  (1) 
Changes  in  the  metabolic  activity  of  the 
intestinal  microfiora;  (2)  changes  in 
antimicrobial  resistance  patterns  of  the 
intestinal  microflora;  (3)  changes  in  the 
colonization  resistance  properties 
(barrier  effect)  of  the  microflora;  and  (4) 
changes  in  the  number  of 
microorganisms  and  composition  of  the 
intestinal  microflora. 

V.  Conclusion 

The  Center  specifically  invites 
comments  on  how  to  relate  the  effect 
produced  in  the  model  systems  to  the 
identified  public  health  concerns.  In 
addition,  information  on  the  appropriate 
endpoints  for  monitoring  the  effects  of 
the  different  classes  of  antibiotics  is 
requested.  The  public  has  the 
opportunity  to  comment  on  this 
guidance  document  at  any  time.  CVM 
will  consider  all  comments  for  future 
modifications  of  this  guidance 
document. 

Guidelines  are  generally  issued  under 
§§  10.85(a)  (21-CFR  10.85(a))  and 
10.90(b).  The  agency  is  now  in  the 
process  of  revising  §§  10.85(a)  and 
10.90(b).  This  guidance  document  does 
not  bind  the  agency,  and  it  does  not 
create  or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person;  however, 
it  represents  the  agency's  current 
thinking  on  microbiological  testing  of 
antimicrobial  drug  residues  in  food.  A 
person  may  follow  the  guidance 
document  or  may  choose  to  follow 
alternate  procedures  or  practices.  If  a 
person  chooses  to  use  alternate 
procedures  or  practices,  that  person  may 
wish  to  discuss  the  matter  further  with 
the  agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unacceptable 
to  FDA. 


Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
c;omments  on  the  guidance  document. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Received  comments  will  be 
considered  to  determine  if  further 
revision  of  the  guidance  document  is 
necessary. 

Dated;  January  22,  1996. 
William  K.  Hubbard, 
A  ssocia  te  Com  m  issioner  for  Policy 
Coordination. 
(PR  Doc.  96-1579  Filed  1-29-96;  8:45  ami 
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Health  Resources  and  Services 

Administration 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendaiions 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

1.  Evaluation  of  the  Community 
Integrated  Service  System  (CISS) 
Program — New — Data  will  be  collected 
by  mail  and  in  person  to  assess 
demonstration  effectiveness  for  program 
management  purposes.  Mail  surveys 
will  be  conducted  with  four  managers  in 
each  of  40  CISS  grant  funded  programs: 
(1)  Project  director,  (2)  supervisor  of 
intake/outreach,  (3)  medical  director  or 
closest  equivalent,  and  (4)  supervisors 
of  care  coordination.  The  purposes  are 
to  describe  the  organizational  structure, 
service  networks,  and  expected 
decision-making  patterns  prior  to  the 
more  focussed  on-site  inquiries.  Data 
subsequently  will  be  collected  in  person 
from  managers,  staff,  and  clients  of  the 
40  CISS  grant-funded  programs:  (1) 
Project  director  and  director  of  grant- 
receiving  institution,  (2)  managers  of 
each  service  in  the  program,  (3)  staff 
providing  health  services,  (4)  staff 
providing  care  coordination  and 
services  other  than  health  care,  and  (5) 
a  sample  of  clients  who  agree  to 
participate.  Numbers  (3)  and  (4)  will 
respond  to  focus  group  protocols.  The 
purposes  of  the  in-person  data 
collection  are  to  assess  the  day-to-day 
interaction  of  the  service  units,  decision 
strategies  employed  by  managers,  and 
the  effect  on  access  for  targeted  clients. 
The  study  will  provide  the  only 
evaluation  to  date  of  the  effectiveness  of 
the  CISS  program.  The  information  will 
also  be  used  to  identify  models  with 
promise  for  replication.  Because  this 
data  collection  is  targeted  to  a  limited 
number  of  respondents,  automated 
collection  techniques  will  not  be  used. 
Burden  estimates  are  as  follows: 


Respondent  type 


Project  Director  

Intake/Outreach  Supervisor  

Medical  Director  

Supervisor  of  Care  Coord 

Pro).  Dlr./lnsl.  Dir , 

Service  Managers  

Health  Service  Staff  

Care  Coord./Other  Service  Staff 
CISS  clients 


Number  of 
respondents 


40 

40 

40 

40 

80 

200 

400 

400 

200 


Responses 
per  re- 
spondent 


Average  bur- 
den per  re- 
sponse 
(hours) 


2 

1.5 
1.5 
1.5 
2 
2 
2 
2 
.3 


Total  iMjr- 
den  hours 


80 

60 

60 

60 

160 

400 

800 

800 

60 
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Total  burden  is  estiinated  to  be  2,480 
hours. 

Send  comments  to  Patricia  Royston. 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  lanuary  24,  1996. 
f.  Henry  Monies, 

Associate  Administrator  for  Policy 
Coordination. 
|FR  Doc.  96-1585  Filed  1-29-96;  8:45  am) 
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National  Institutes  of  Health 
Amended  Notice  of  Meeting 

Due  to  the  partial  shutdown  of  the 
Federal  Government,  notice  is  hereby 
given  of  a  change  in  the  following 
meeting,  as  previously  advertised  in  the 
Federal  Register. 

National  Institutes  of  Environmental 
Health  Sciences 

National  Advisory  Environmental 
Health  Sciences  Council  was  to  have 
convened  at  9:00  a.m.,  February  5,  1996, 
Building  101  Conference  Room.  South 
Qimpus.  Research  Triangle  Park,  North 
Carolina,  as  published  in  the  Federal 
Register  on  January  22.  1996  (61  FR 
1598).  The  meeting  has  been  changed  to 
convene  at  8:30  a.m.  The  meeting  will 
be  open  on  February  5,  from  8:30  a.m. 
to  approximately  3:30  p.m.,  and  will  be 
closed  on  February  5  from  3:30  p.m.  to 
recess  and  from  9  a.m.  to  adjournment 
on  February  6,  as  previously  advertised. 

Dated;  lanuary  24.  1996. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
|FR  Doc.  96-1645  Filed  l-2»-96:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  FR-288O-N-07] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


revitsw,  da  required  by  tliu  i'jpoiuoik 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  propasal. 
DATES:  Comments  due:  April  1,  1996. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  -  7th  Street  SW., 
Room  4240,  Washington,  DC.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  {202)-708-O846, 
(This  is  not  a  toll-free  number.)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collet;tion  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Community 
Development  Block  Grants  for  Indian 
Tribes  and  Alaskan  Native  Villages. 

OMB  Control  Number:  2577- 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Community  Development  Block  Grant 
Program  for  Indian  tribes  and  Alaska 
native  villages  requires  eligible 
applicants  to  submit  information  to 
HUD  to  select  the  best  projects  for 
funding  during  annual  competitions. 
Additionally,  the  requirements  are 
essential  for  HUD  in  monitoring  grants 
to  insure  that  grantees  are  making 
proper  use  of  Federal  dollars,  and  to 


.^liow  kjinployment  of  any  lorce  account 
construction. 

Agency  form  numbers,  if  applicable: 
HUD-4011,  HUD-^121.  HUD-^122, 
HUD-4123,  HUD-4125,  HUD-4126. 

Members  of  affected  public:  State  or 
Local  Governments  (Indian  Tribes  and 
Alaska  Native  Villages). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  670  respondents, 
annually  and  on  occasion,  31.3  average 
hours  per  response,  21,760  hours  for  a 
total  reporting  burden. 

Status  of  the  proposed  information 
collection:  New. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  January  24.  1996. 
Michael  B.  )anis. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
IFR  Doc.  96-1675  Filed  1-29-96;  8:45  am] 

BILUNG  COOE  4210-33-M 


Office  of  the  Secretary 

[Docket  No.  FR-3481-O-04] 

The  Secretary  of  HUD's  Regulation  of 
the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac),  Final  Rule; 
Announcement  of  OMB  Approval 
Number 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Announcement  of  OMB 
approval  number. 

summary:  On  December  1,  1995  (60  FR 
61846).  the  Department  published  in  the 
Federal  Register,  a  final  rule  that 
implemented  the  Secretary's  regulatory 
authorities  respecting  the  Federal 
National  Mortgage  Association  ("Fannie 
Mae")  and  the  Federal  Home  Loan 
Mortgage  Corporation  ("Freddie  Mac") 
(collectively  the  "Government- 
Sponsored  Enterprises"  or  "GSEs") 
under  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of 
1992  ("FHEFSSA").  FHEFSSA's 
purpose  is  to  establish  a  new  regulatory 
framework  for  the  GSEs  that  reflects 
their  unique  status  as  shareholder- 
owned  corporations  that  receive 
substantial  public  benefits.  The 
document  indicated  that  information 
collection  requirements  contained  in  the 
notice  had  been  submitted  to  the  Office 
of  Management  and  Budget  for 
emergency  review  and  approval  under 
section  3507  of  the  Paperwork 


UMI 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  that  when  approved,  the 
OMB  control  number  would  be 
announced  by  separate  notice  in  the 
Federal  Register. 


The  purpose  of  this  document  is  to 
announce  the  OMB  approval  number  for 
the  December  1, 1995  final  rule. 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Tasker,  Director,  Office  of 
Government-Sponsored  Enterprises, 
Room  6154,  telephone  (202)  708-2224; 
or,  for  questions  on  data  or 
methodology,  Harold  Bimce,  Director, 
Financial  Institutions  Regulation,  Office 
of  Policy  Development  and  Research, 
Room  8204,  telephone  (202)  708-2770; 
or,  for  legal  questions.  Kenneth  A. 
Markison,  Assistant  General  Counsel  for 
Government  Sponsored  Enterprises/ 
RESPA,  Office  of  the  General  Counsel, 
Room  9262,  telephone  (202)  708-3137. 
The  address  for  all  of  these  persons  is: 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
9300.  (The  telephone  numbers  are  not 
toll-free). 


SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  control  number 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  for  The  Secretary  of 
HUD's  Regulation  of  the  Federal 
National  Mortgage  Association  (Fannie 
Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac), 
Final  Rule,  published  in  the  Federal 
Register  on  December  1,  1995  (60  FR 
61846)  is  2502-0514.  This  approval 
number  expires  on  January  31,  1999.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  the 
collection  displays  a  valid  control 
number. 

I 
Dated:  January  24, 1996. 

Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 

IFR  Doc.  96-1674  Filed  1-29-96;  8:45  am] 
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Office  of  i.^e  Assista"!  Secretary  for 

Community  P:an'-'-q  and 
Development 

DocKe'Nc   FR-3959-O-03] 

Ounce  o'  P'^evention  Grant  Program; 
Notice  ot  Fjnding  Availability; 

Announcement  of  OMB  Aoproval 

Num.ber 

i  3  E  N  c  Y :  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Announcement  of  OMB 
approval  number. 

SUMMARY:  On  October  16,  1995  (60  FR 
53686),  the  Department  published  in  the 
Federal  Register,  a  Notice  of  Funding 
Availability  (NOFA)  that  announced  the 
availability  of  up  to  $1 .2  million  of  FY 
1995  funds  for  grant  assistance  under 
the  Ounce  of  Prevention  Council's  (the 
Council)  Ounce  of  Prevention  Grant 
Program.  The  notice  stated  that  the 
funds  would  be  awarded  competitively, 
through  a  selection  process  conducted 
by  HUD,  after  consultation  with  the 
Council,  for  projects  that  are  targeted  to 
Federally-designated  urban  and  rural 
Empowerment  Zone  and  Enterprise 
Community  areas  (EZ/EC).  The 
document  indicated  that  information 
collection  requirements  contained  in  the 
notice  had  been  submitted  to  the  Office 
of  Management^and  Budget  for 
emergency  review  and  approval  under 
section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  that  when  approved,  the 
OMB  control  number  would  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  purpose  of  this  document  is  to 
announce  the  OMB  approval  number  for 
the  October  16,  1995  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  should  be  directed  to  the 
Office  of  Economic  Development, 
Department  of  Housing  and  Urban 
Development,  Room  7136,  Washington, 
DC  20410.  Telephone:  (202)  708-6355; 
TDD:  1-800-877-8339.  (These  are  not 
toll  free  numbers.) 
SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  control  number 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  for  the  Ounce  of 
Prevention  Grant  Program;  Notice  of 
Funding  Availability,  published  in  the 
Federal  Register  on  October  16, 1995 
(60  FR  53686),  is  2506-0155.  This 
approval  number  expires  on  December 
31,  1998.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  displays  a  valid 
control  number. 

Dated:  January  24,  1996. 
Camille  E.  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  96-1629  Filed  1-29-96;  8:45  am] 

BILLING  CODE  4210-29-P 


Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

pocket  No.  FR-3995-N-01] 

Notice  of  Impact  of  Rescissions  Act  on 
Section  202  Supportive  Housing  for 
the  Elderly  Program  and  Section  811 
Supportive  Housing  for  Persons  With 
Disabilities  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Impact  of  Rescissions 
Act  on  the  Section  202  Supportive 
Housing  for  the  Elderly  Program  and 
Section  811  Supportive  Housing  for 
Persons  with  Disabilities  Program. 

SUMMARY:  The  Fiscal  Year  (FY)  1995 
Rescissions  Act  rescinded,  among  other 
amounts  appropriated  for  HUD  in  FY 
1995,  $1,115  billion  from  the  assisted 
housing  account.'  The  Act  authorized 
the  Secretary  to  take  several  actions  to 
realize  the  $1,115  billion  savings, 
including  waiving  provisions  of  Section 
202  of  the  Housing  Act  of  1959  and 
Section  811  of  the  National  Affordable 
Housing  Act,  including  the  provisions 
governing  the  terms  and  conditions  of 
project  rental  assistance.  This  notice 
advises  the  public  of  the  impact  of  these 
rescissions  on  the  Supportive  Housing 
for  the  Elderly  and  the  Supportive 
Housing  for  Persons  with  Disabilities 
Programs,  including  those  projects 
selected  in  response  to  the  FY  1995 
Notices  of  Fimd  AvailabiUty  for  these 
programs. 

EFFECTIVE  DATE:  January  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aretha  M.  Williams,  Office  of  Elderly 
and  Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  S.W.,  Room  6120, 
Washington,  DC  20410,  telephone  (202) 
708-2866;  (TDD)  (202)  708-4594. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Emergency  Supplemental 
Appropriations  for  Additional  Disaster 
Assistance,  for  Anti-Terrorism 
Initiatives,  for  Assistance  in  the 
Recovery  from  the  Tragedy  that 
Occurred  at  Oklahoma  City,  and 
Rescissions  Act,  1995  (Pub.  L.  104-19; 
approved  July  27, 1995)  (the  FY  1995 
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Rescissions  Act)  provides  in  relevant 
part  that: 

"IHn  allocating  this  $1,115,000,000 
rescission,  the  Secretary  may  reduce  the 
appropriations  needs  of  the  Department  by 
(1)  waiving  any  provision  of  section  202  of 
the  Housing  Act  of  1959  and  section  811  of 
the  National  Affordable  Housing  Act 
(including  the  provisions  governing  the  terms 
and  conditions  of  project  rental  assistance) 
that  the  Secretary  determines  is  not  necessary 
to  achieve  the  objectives  of  these  programs, 
or  that  otherwise  impedes  the  ability  to 
develop,  operate  or  administer  projects 
assisted  under  these  programs,  and  may 
make  provision  for  alternative  conditions  or 
terms  where  appropriate  •   •   •  ." 

The  Department  has  identified  the 
following  provisions  that  affected  the 
procedures  for  calculating  the  amount  of 
project  rental  assistance  contract  (PRAC) 
funds  reserved  for  Section  202  and  811 
projects  funded  in  FY  1993.  1994.  and 
1995.  as  well  as  to  reduce  the  term  for 
reserving  PRAC  funds  and  to  waive 
certain  statutory  and  regulatory 
provisions  for  Section  202  and  811 
projects  fimded  in  FY  1995. 

I.  Projects  Funded  in  Fiscal  Years  1993 
and  1994 

A  Memorandiun  from  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  Retsinas  dated  August 
28.  1995  notified  State  and  Area  OfBces 
that  all  Section  202  and  Section  81 1 
projects  funded  in  FY  1993  and  1994 
that  had  not  yet  reached  initial  closing 
must  include  an  Addendum  to  the 
Agreement  to  Enter  into  the  Project 
Rental  Assistance  Contract  (Forms 
HUD-90172-A-CA  and  HUD-90172-B- 
CA)  at  the  time  of  initial  closing.  The 
Addendum,  which  had  to  be  signed  by 
both  HUD  and  the  Owner,  alerted  the 
Owner  of  HUD's  right  to  reduce  the 
PRAC  reserved  for  the  project  at  a  later 
time. 

By  instructions  to  the  HUD  offices, 
the  PRAC  funds  reserved  for  projects 
funded  in  FY  1993  and  1994.  which 
either  had  not  gone  to  initial  closing  or 
had  the  Addendiun  described  above  as 
an  attachment  to  their  Agreement  to 
Enter  into  the  PRAC.  were  reduced  by 
an  amount  equivalent  to  the  anticipated 
tenant  contributions.  Based  on  a  review 
of  the  average  tenant  contributions  to 
rent  and  the  average  project  operating 
expenses,  tenants  on  the  average 
contribute  at  least  25  percent  of  the 
projects'  operating  expenses.  Therefore, 
the  PRAC  funds  were  calculated  at  75 
percent  of  the  estimated  project's  total 
operating  expenses,  thereby  reducing 
the  PRAC  reserved  funds  by  25  p>ercent. 

n.  Prefects  Funded  in  Fiscal  Year  1995 

A.  For  projects  funded  in  FY  1995, 
PRAC  funds  were  reserved  at  75  percent 


of  the  estimated  project's  total  operating 
expenses  to  take  into  consideration 
estimated  tenant  contributions. 

B.  In  addition  td  the  above,  based  on 
the  authorization  in  the  FY  1995 
Rescissions  Act.  the  Secretary  is  hereby 
waiving  the  following  statutory  and 
regulatory  provisions: 

1.  Reducing  the  Term  of  the  PRAC  From 
20  to  5  Years 

Consequently,  for  all  projects  selected 
in  FY  1995,  project  rental  assistance 
funds  were  only  reserved  initially  for 
five  years.  The  Department  anticipates 
that  at  the  end  of  the  five-year  period, 
renewals  will  be  approved  depending 
upon  the  availability  of  funds. 

2.  Extending  Income  Eligibility  for 
Admission  to  Lower  Income  Households 

Currently,  eligible  residents'  income 
cannot  exceed  50  percent  of  the  median. 
A  waiver  of  this  provision  extends  the 
eligibility  of  elderly  persons  and 
persons  with  disabilities  to  persons  with 
incomes  up  to  80  percent  of  median. 
These  individuals,  whether  their 
incomes  are  up  to  50  percent  or  80 
percent  of  median,  must  be  admitted  to 
occupancy  on  a  first-come,  first-served 
basis  in  accordance  with  fair  housing 
requirements. 

3.  Waiving  the  Federal  Preferences  for 
Admission 

Waiving  this  provision  permits 
project  owners  to  admit  to  occupancy 
eligible  residents  without  regard  to 
Federal  preferences.  However,  local 
preferences  will  still  be  allowed  in 
accordance  with  HUD  regulations. 
Project  owners  must  still  ensure  that 
applicants  for  housing  are  selected  for 
occupancy  in  a  fair  and  equitable 
manner. 

Dated:  )anuary  19.  1996. 
Stephanie  A.  Smith, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing — Federal  Housing  Commissioner. 
|FR  Doc.  96-1630  Filed  1-29-96;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Revision  of  the  Forest  Management 
Plan  for  Trust  Forest  Lands  Within  the 
Flathead  Indian  Reservation,  Montana 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  intent  and  public 

scoping  meetings. 


SUMMARY:  This  notice  advises  the  public 
that  the  Biu-eau  of  Indian  Affairs  (BIA), 
Flathead  Agency,  intends  to  gather 
information  necessary  for  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  revision  of  the  Forest 
Management  Plan  (Plan)  for  the  trust 
forest  lands  of  the  Flathead  Indian 
Reservation,  Montana.  A  description  of 
the  proposed  action  and  possible 
alternatives  to  be  addressed  in  the  EIS 
follows  as  supplemental  information. 

This  notice  is  published  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA) 
regulations  found  in  40  CFR  1501.7.  The 
purpose  of  this  notice  is  to  solicit 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
the  issues  to  be  addressed  in  the  EIS. 
The  BIA  encourages  all  who  wish  to  do 
so  to  comment  and  participate  in  this 
scoping  process. 

DATES:  The  public  comment  period 
closes  on  March  29.  1996.  Public 
Scoping  Meetings  will  be  held  on 
February  20.  1996.  at  the  Arlee 
Elementary  School  Lunchroom.  Arlee 
MT;  on  February  21.  1996,  at  the  Salish 
Longhouse.  St.  Ignatius  MT;  on 
February  22,  1996,  at  the  Elmo  Bingo 
Hall,  Elmo  MT;  and  on  February  23, 
1996,  at  the  Senior  Citizen's  Center.  Hot 
Springs,  MT.  All  meetings  will  begin  at 
6  p.m.  and  end  at  8  p.m.  A  Public 
Meeting  will  also  be  held  on  February 
26,  1996,  at  the  BIA  East  Conference 
Room,  Tribal  Complex,  Pablo,  MT, 
beginning  at  1  p.m.  and  ending  at  3  p.m. 
ADDRESSES:  Comments  may  be 
addressed  to  Mr.  Ernest  "Bud"  Moran, 
Superintendent,  Flathead  Agency, 
Pablo,  MT  59855. 
SUPPLEMENTARY  INFORMATION:  The 
Confederated  Salish  and  Kootenai 
Tribes'  (Tribes)  interdisciplinary  team 
has  developed  and  drafted  a  proposed 
action  that  complies  with  the  Tribes' 
Piupose  and  Need  Statement  for  the 
Plan.  This  Statement  is  as  follows: 

"The  purpose  of  the  Flathead  Indian 
Reservation  Forest  Management  Plan  is  to 
provide  long-term  direction  for  Indian  forest 
resources.  The  plan  describes  resource 
management  practices  and  levels  of  resource 
production.  It  establishes  management 
standards,  allocates  land,  and  prescribes 
management  practices  to  achieve  balanced 
forest  ecosystems.  The  Plan  is  needed  to:  (1) 
satisfy  Tribal  goals  and  objectives;  (2)  ensure 
that  management  activities  are  compatible 
with  sustainable  forest  ecosystems;  (3) 
balance  Tribal  cultural,  social,  economic  and 
environmental  values;  and  (4)  establish  an 
adaptive  management  hnd  monitoring 
process  that  incorporates  Tribal  member 
values." 

There  are  approximately  451,391 
acres  of  forest  trust  land  on  the  Flathead 


Indian  Reservation.  The  proposed  action 
describes  the  forest  in  terms  of  serai 
stages  and  structure.  It  measures 
existing  conditions  against  the  natural 
or  pre-European  contact  condition  and 
proposes  a  Desired  Condition  that  more 
closely  resembles  the  pre-European 
contact  condition.  It  also  prescribes 
management  activities  to  manipulate 
vegetation  toward  the  Desired 
Condition,  and  identifies  management 
standards  and  constraints  for  cultural 
protection,  for  other  natural  resources, 
and  for  social  and  economic  concerns. 

The  EIS  will  evaluate  alternatives  that 
address  the  purpose  and  need  for  action. 
These  may  include:  (1)  No  action,  which 
would  continue  current  operating 
policies,  including  those  in  the  1982- 
1992  Flathead  Forest  Management  Plan; 
(2)  management  activities  and  strategies 
to  develop,  restore  or  promote 
sustainable  ecosystems  while  treating 
forest  outputs  as  by-products  of  a 
healthy  forest;  and  (3)  other  reasonable 
alternatives  identified  via  public  input. 

Dated:  December  19, 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  96-1390  Filed  1-29-96;  8:45  ami 

BILUNG  CODE  4310-02-P 


Bureau  of  Land  Management 

"tNV-060-71 22-00-8661;  N64  93-OO^P] 

Notice  of  AvaiiaDiiity  of  the  Final 
Environmental  Impact  Statement  for 
fheCortez  Pipeline  Gold  Deposit  Plan 

of  Operation 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Cortez  Pipeline  Gold  Deposit 
Plan  of  Operation  for  mining  in  Lander 
County,  Nevada. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
uf  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  amended,  and  to 
43  Code  of  Federal  Regulations  Part 
3809,  the  Bureau  of  Land  Management 
(BLM).  Battle  Mountain  District  has 
made  available  the  Final  Environmental 
Impact  Statement  (Final  EIS)  for  the 
proposed  development  of  an  open  pit 
mine  and  associated  facilities,  in  Lander 
County,  Nevada. 

DATES:  The  Environmental  Protection 
Agency  (EPA)  will  publish  its  Federal 
Register  Notice  of  Availability  on 
February  2,  1996.  That  publication 
begins  the  official  30  day  period 
required  by  the  Council  on 
Environmental  Quality  for  Final  EISs. 


ADDRESSES:  Bureau  of  Land 
iManageiiient,  Battle  Mountain  District 
Manager,  50  Bastian  Rd.,  P.O.  Box  1420, 
Battle  Mountain,  NV  89820  ATTN:  Dave 
Davis.  Copies  of  the  Final  EIS  may  be 
made  in  writing  to  the  preceding 
address  or  by  calling  Dave  Davis  at  (702) 
63.5-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Davis,  Pipeline  Project  Manager,  at 
(702)  635^000. 

SUPPLEMENTARY  INFORMATION:  Cortez 
Gold  .Miiics  tiled  a  Plan  of  Operations  in 
October,  1992  for  the  development  of 
the  Pipeline  Gold  deposit  open  pit 
mine.  The  Pipeline  proposal  calls  for 
the  development  of  an  1827  acre  open 
pit  gold  mine  operation  located  in  the 
southern  end  of  Crescent  Valley,  Lander 
County,  Nevada.  In  addition  to  the  235 
acre  open  pit,  there  will  be  a  dewatering 
program  required  to  keep  the  pit  dry 
during  mining  operations.  This 
dewatering  program  will  pump  an 
estimated  30,000  gallons  per  minute 
(gpm).  Approximately  28.000  gpm  of  the 
total  30,000  gpm  will  be  returned  to  the 
Crescent  Valley  aquifer  through  a  series 
of  infiltration  ponds.  Associated 
facilities  include  a  new  5,000  ton  per 
day  mill,  constructing  a  new  combined 
heap  leach/tailings  facility,  waste 
dumps  and  associated  support  facilities, 
offices,  etc. 

The  Draft  and  Final  EISs  evaluate  the 
impacts  of  the  Pipeline  proposal  on  a 
number  of  resources.  The  focus  of  both 
documents  include  the  impacts  to 
ground  and  surface  water  resources,  pit 
lake  chemistry,  social  and  economic 
impacts  to  the  region,  air  quality, 
cultural  resources  and  Native  Ajnerican 
religious  concerns. 

The  Final  EIS  incorporates  changes  to 
the  findings  in  the  Draft  EIS  that 
resulted  from  the  public  comment 
process  on  the  Draft  EIS.  These  changes 
include  an  expanded  regional  groiuid 
water  modelling  study.  The  regional 
study  supports  and  expands  upon  the 
subregional  ground  water  modelling 
effort  prepared  for  the  Draft  EIS.  Water 
quality  modelling  was  expanded  for  the 
Final  EIS.  These  expanded  water  quality 
modelling  results  indicate  some  metal 
species  and  other  constituents  may 
exceed  current  Nevada  Drinking  water 
standards  in  the  long  term  (250  years 
after  cessation  of  mining  operations). 
Precise  estimates  for  such  long  term 
predictions  are  impossible  to  predict 
with  current  technology.  In  order  to 
better  understand  the  potential  future 
impacts,  the  BLM  also  had  an  ecological 
risk  assessment  for  the  pit  lake 
prepared.  This  risk  assessment 
identifies  some  potential  to  affect  avian 
wildlife  in  the  long  term.  Mitigation  is 


proposed  for  those  potential  avian 
impacts.  Cortez  has  committed  to  an 
irrevocable,  long  term  monetary 
contingency  fund.  This  funding  will  be 
used  by  the  BLM  for  monitoring  all 
aspects  of  the  project  after  cessation  of 
mining  operations;  although  the  primary 
focus  of  the  funding  will  be  used  to 
monitor  the  pit  lake  water  quality.  The 
contingency  fund  will  also  be  used  to 
mitigate  any  future  long  term  impacts 
resulting  from  pit  lake  water  quality. 

Dated;  January  22, 1996. 
Gerald  M.  Smith, 

District  Manager. 

!FR  Doc.  96-1627  Filed  1-29-96;  8:45  am] 

BILLING  CODE  4310-HC-M 


[NV-050-1020-001] 

Mojave-Southern  Great  Basin 
Resource  Advisory  Council; 
Amendment  of  Meeting  Locations  and 
Times 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  to  meeting  location 

and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southern 
Great  Basin  Resource  Advisory  Council 
will  be  held  as  indicated  below.  The 
agenda  includes  a  discussion  of  laws 
and  regulations  that  pertain  to  grazing, 
and  a  statewide  update  of  standards  and 
guidelines. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  s{)ecial 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Michael  Dwyer  at  the  Las  Vegas  District 
Office.  4765  Vegas  Dr.,  Las  Vegas,  NV 
89108.  telephone,  (702)  647-5000. 
DATES,  TIMES:  Dates  are  February  14  and 
15, 1996.  The  council  will  meet  at  the 
BLM  Las  Vegas  District  Office  located  at 
4765  Vegas  Drive,  Las  Vegas,  Nevada,  at 
7:30  a.m.  on  February  14,  1996,  and  will 
depart  for  a  field  trip  at  8  a.m. 


MJin 
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Individuals  who  want  tu  attend  the  held 
trip  must  provide  their  own 
transportation  and  lunch.  A  schedule 
for  the  field  trip  will  be  available  prior 
to  departure.  The  council  will  return  to 
the  District  Office  approximately  1  p.m. 
for  a  business  meeting.  From  3  p.m.  to 
5  p.m.,  the  council  members  and  BLM 
support  staff  will  host  an  open  house  for 
public  input  on  the  development  of 
Standards  and  Guidelines  fur  range 
reform.  On  February  15.  the  council  will 
meet  from  8  a.m.  to  approximately  4 
p.m.  at  the  Las  Vegas  District  Office. 

SUPPtadENTAL  MFOWDUTION:  The 
purpose  of  the  council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  the  public  lands. 

FOfl  FURTHER  INFORJKIAT10N  CONTACT: 

Lorraine  Buck.  Pubhc  Affairs  Specialist, 
Las  Vegas  District,  telephone:  (702)  647- 
5000. 

Michael  F.  Dwyer, 

Distnct  Manager 

IFR  Doc.  96-1750  Filed  1-29-96;  8:45  ami 
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[UT-91 2-06-0777-62] 

No!i.  ►>  o(  Meeting  of  the  Utah  Resource 
sdv  sory  Council 

agency:  Bureau  of  Land  Management, 
Utah. 

SUKMARY:  The  Utah  Resource  Advisory 
Council  will  meet  on  Friday,  February 
16,  1996  at  the  Airport  Hilton  Hotel. 
Lakeview  Room,  5151  Wiley  Post  Way, 
Sah  Lake  City,  Utah.  The  first  half  of  the 
meeting  will  consist  of  a  training 
session  on  rangeland  ecology.  The 
training  will  begin  at  9  a.m.  and 
conclude  at  12  noon.  The  Council  will 
reconvene  at  1:00  p.m.  to  discuss 
various  items  including  the 
development  of  standards  and 
guidelines  to  promote  rangeland  health 
and  other  resource  management  issues 
affecting  BL\i  pfograms  wituin  i^tan 
and  the  West.  A  public  comment  period 
where  members  of  the  public  may 
address  the  Council,  is  scheduled  for 
4:30  p.m.  The  meeting  will  conclude  at 
approximately  5  p.m.  All  sessions  of  the 
Utah  Resource  Advisory  Council 
meeting  are  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Banks,  Utah  State  Office,  Bureau  of 
Land  Management,  324  S.  State  St., 
Suite  300,  Salt  Lake  City,  84111;  phone 
(801)  539-1021. 


-lary  ^j,  lyyo. 


Utah  BLM  State  Director. 

IFR  Doc.  96-1751  Filed  1-29-96;  8:45  amj 

MUMQ  OOM  43M-0O-M 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-810290 
Applicant:  International  Wildlife  Museum. 

Tucson,  AZ. 

The  applicant  requests  a  permit  to 
import  one  taxidermied  cheetah 
(Acinonyx  jubatus)  mount  from  the 
estate  of  a  foreign  individual  to  enhance 
the  survival  of  the  species.  The  cheetah 
was  originally  taken  in  1992  as  a 
personal  sport-hunted  trophy  in 
Zimbabwe. 
PRT-810330 

Applicant:  Mary  Katherine  Gonder,  New 
York.  NY 

The  applicant  requests  a  permit  to 
import  hair  samples  of  chimpanzee  [Pan 
troglodytes)  collected  from  sleeping 
nests  and  museum  specimens  in  Nigeria 
for  enhancement  of  the  species  through 
scientific  research. 
PRT-785441 

Applicant:  Zoological  Society  of  San  Diego, 
San  Diego,  CA. 

The  applicant  requests  a  permit  to 
import  an  additional  captive-bom 
female  Persian  fallow  deer  (Dama  dama 
mesopotamica)  from  the  Opel  Zoo, 
Kronberg,  Germany,  to  enhance  the 
propagation  of  survival  of  the  species 
through  captive-breeding. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c).  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 


Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

The  Fish  and  Wildlife  Service  regrets 
that  due  to  circumstances  beyond  its 
control,  the  Office  of  Management 
Authority's  permitting  process  and 
other  work  have  been  significantly 
impacted  by  the  recent  partial  Federal 
furlough  and  inclement  weather.  While 
the  Fish  and  Wildlife  Service  is 
attempting  to  deal  with  these 
circumstances,  please  be  aware  that 
there  will  be  delays  in  permit 
processing,  response  to  informational 
inquiries,  returning  of  phone  calls,  and 
other  office  activities.  Your 
understanding  and  patience  are  greatly 
appreciated  duringthis  time. 

The  furlough  of  December  18  to 
January  5,  1996,  followed  by  severe 
weather  conditions  the  week  of  January 
8,  created  a  significant  backlog  of 
unprocessed  permit  applications,  while 
delaying  our  ability  to  complete 
applications  already  received.  The 
Service's  Office  of  Management 
Authority  processes  more  than  5,000 
permits  annually,  or  approximately  450 
per  month.  Prior  to  the  furlough, 
streamlined  procedures  had  cut  the 
processing  time  in  half  for  certain 
permits.  Due  to  these  events,  the  time 
required  to  process  permit  applications 
temporarily  has  increased  significantly. 

Six  hundred  applications  were 
pending  at  the  time  of  the  furlough, 
slightly  more  than  our  monthly  average. 
During  the  intervening  three  weeks  of 
Federal  closure,  205  new  applications 
and  114  new  written  requests  for 
information  were  received.  Due  to  this 
backlog,  applications  received  after 
December  16  may  require  an  additional 
30  days  beyond  the  normal  60-90  days. 
Please  note  that  applications  are  being 
processed  in  date  order.  We  anticipate 
needing  the  extra  time  to  work  through 
the  600  applications  pending  before  the 
furlough  and  complete  subsequent 
applications.  Since  our  goal  is  to  reduce 
the  number  of  backlogged  applications 
as  quickly  as  possible,  this  activity  is 
the  office's  priority  until  the  backlog  is 
reduced  and  will  preclude  work  on 
other  office  commitments. 

These  circumstances  also  resulted  in 
an  increased  volume  of  phone  calls.  We 
are  returning  calls  as  quickly  as 
possible.  To  help  us  help  you,  leave  a 
detailed  voice  mail  message  if  a 
biologist  is  unavailable  to  take  your  call 
directly.  You  may  fax  specific  questions 
to  (703)  358-2281.  If  requesting  an 
application,  include  your  name,  phone 
and  fax  numbers,  type  of  activity  and 
species.  If  inquiring  about  the  status  of 
a  permit,  include  the  date  you  mailed 
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your  application,  purpose  of  the  permit, 
and,  if  known,  permit  number  and  name 
of  the  permit  biologist  processing  it. 

The  Fish  and  Wildlife  Service  is 
operating  under  a  temporary  spending 
authority.  Should  another  Federal 
shutdown  occur,  our  capability  to  carry 
out  o.ur  responsibilities  to  the  public  to 
process  applications  expeditiously  will 
be  further  delayed.  Please  be  assured 
that  we  will  continue  to  do  everything 
we  can  to  process  applications  as 
quickly  and  effectively  as  possible. 

Dated:  January  25,  1996. 
Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[PR  Doc.  96-1732  Filed  1-29-96:  8:45  am) 

BILUNG  CODE  4310-S6-P 


Notice  of  Availability  of    Back-footed 
Ferret  Survey  Gu-'->ii■^ps  'or  O'!  Tnd 
Gas  Activities  in  vVyomnq  tor 

Compliance  With  *he  Pndangerpd 
Species  Act"  for  Review  pi-^a  Co^r^evt 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  draft  "Black-footed 
Ferret  Survey  Guidelines  For  Oil  and 
Gas  Activities  In  Wyoming  For 
Compliance  With  The  Endangered 
Species  Act".  The  draft  guidelines  offer 
an  alternative,  only  in  Wyoming,  to  the 
existing  survey  guidelines  found  in 
"Black-footed  Ferret  Survey  Guidelines 
For  Compliance  With  The  Endangered 
Species  Act",  which  were  developed  by 
the  Service  in  1989.  The  Service  solicits 
review  and  comment  from  the  public  on 
these  draft  guidelines. 

DATES:  Comments  on  the  draft 
guidelines  must  be  received  on  or  before 
February  29, 1996,  to  ensure  they 
receive  consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  guidelines  may  obtain  a  copy 
by  contacting  the  Field  Supervisor, 
Fcolngiral  .Sprvires,  II..S.  Fish  and 
Wildlife  Service,  4000  Morrie  Avenue. 
Cheyenne,  Wyoming  82001.  Written 
comments  and  materials  regarding  the 
draft  guidelines  should  be  sent  to  the 
Field  Supervisor  at  the  Cheyenne 
address  given  above.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Davis  (see  ADDRESSES  above),  at 
telephone  307/772-2374. 


SUPPLEMENTARY    NFCRMATION: 
B<i(  ivunsiinil 

The  Fish  and  Wildlife  Service 
(Service)  proposes  to  implement  the 
newly  developed  "Black'footed  Ferret 
Survey  Guidelines  for  Oil  and  Gas 
Activities  in  Wyoming  for  Compliance 
with  the  Endangered  Species  Act" 
(proposed  guidelines)  as  an  alternative 
to  the  existing  ferret  survey  guidelines 
found  in  "Black-footed  Ferret  Survey 
Guidelines  for  Compliance  with  the 
Endangered  Species  Act"  (1989 
guidelines)  which  were  developed  by 
the  Service  in  April  1989.  The  failure  of 
ferret  surveys  to  locate  new  populations, 
coupled  with  the  minimal  impacts 
arising  from  oil  and  gas  activities,  has 
prompted  the  Service  to  develop  the 
proposed  guidelines  for  use  in 
Wyoming.  This  alternative  to  the 
existing  survey  recommendations  as 
outlined  in  the  1989  guidelines  is 
elective,  not  mandatory,  and  available 
only  in  Wyoming.  It  deviates  from  the 
1989  guidelines  by  eliminating  the 
black-ferret  survey  requirements  in 
white-tailed  prairie  dog  towns/colonies/ 
complexes  in  Wyoming  for  all  oil  and 
gas  exploration,  development,  and 
transmission  activities  except  in  certain 
areas,  which  are  identified  in  Appendix 
A  of  the  proposed  guidelines.  Wyoming 
was  selected  to  be  the  prototype  area  for 
the  proposed  guidelines  because  of 
intensive  oil  and  gas  development, 
particularly  in  the  southwestern  part  of 
the  State.  If  a  project  proponent  opts  not 
to  choose  this  alternative,  the  provisions 
of  the  1989  guidelines  will  continue  to 
apply. 

The  Service  believes  this  alternative 
approach  will  increase  the  potential  for 
black-footed  ferret  survival  and  recovery 
by  improving  the  manner  in  which 
funds  are  used,  particularly  regarding 
fruitless  ferret  survey  efforts  in  white- 
tailed  prairie  dog  towns  as  well  as 
repeated  ferret  surveys  in  black-tailed 
prairie  dog  towns.  Furthermore,  the 
Service  believes  this  alternative  to  the 
1989  guidelines  will  add  to  the 
flexibility  and  options  for  the  recovery 

_r»u,: — „„„; —    i.,„«„„J  „f  „,,„,„,,„    »l,« 
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project  proponent  contributes  to  ferret 
recovery  through  voluntary 
participation  in  the  Ferret  Recovery 
Enhancement  Program  (FREP),  a 
strategy  the  Service  believes  offers  a 
better  black-footed  ferret  conservation 
approach  than  the  current  strategy.  The 
money  generated  by  FREP  will  fund 
ferret  recovery  efforts  that  have  a  higher 
potential  for  success  than  ferret  surveys 
in  areas  of  limited  habitat  value  and  low 
probability  of  impacts  to  ferrets  from  the 
oil  and  gas  activities. 


Participation  in  the  FREP  requires  the 
project  proponent  to  coordinate  with  the 
Cheyenne  Field  Office  of  the  Service, 
provide  documentation  that  the  project 
and  project  site  qualify  (including 
identification  of  specific  proposed  oil 
and  gas  activities,  description  of 
anticipated  disturbance,  and  a  map  of 
the  white-tailed  prairie  dog  town 
showing  location  of  the  disturbance), 
and  agree  to  provide  to  the  FREP  Fund 
a  one-time  fee  of  $30/acre  of  prairie  dog 
town  disturbance.  Disturbance  will  be 
defined  to  include  all  rights-of-way, 
well  sites,  and  other  areas  of  ground 
disturbance.  Funds  generated  by  the 
contributions  into  FREP  will  be  used  for 
actions  that  benefit  the  recovery  of  the 
black-footed  ferret.  Such  actions  might 
include,  but  would  not  be  limited  to: 
activities  such  as  development  of 
improved  survey  methodologies; 
identification,  mapping,  digitizing  of 
maps;  conducting  ferret  surveys  of 
prairie  dog  complexes  greater  than  5,000 
acres  or  areas  where  physical  evidence 
has  been  found;  and,  identification  of 
potential  reintroduction  sites. 

Applicability  of  the  proposed 
guidelines  to  black-failed  prairie  dog 
towns  will  be  addressed  on  a  case-by- 
case  basis  by  the  Cheyenne  Field  Office 
of  the  Service.  The  determinatioh  will 
be  based  on  the  size  of  the  town/colony/ 
complex,  quality  of  habitat,  extent  and 
results  of  previous  black-footed  ferret 
surveys  in  the  vicinity,  historical 
presence  of  ferrets,  and  the  importance 
of  the  complex  to  the  overall  recovery 
and  survival  of  the  black-footed  ferret. 

Other  values  of  maintaining  the 
biological  integrity  of  the  prairie  dog 
ecosystem  are  still  important  and 
should  not  be  overlooked.  The  prairie 
dog,  as  a  keystone  species,  plays  an 
important  role  in  maintaining  specific 
habitat  conditions  or  providing  forage 
for  many  species,  including  several 
candidate  and  sensitive  species  such  as 
the  mountain  plover,  ferruginous  hawk, 
and  burrowing  owl.  Severe  impacts  to  or 
loss  of  prairie  dog  colonies  threaten  all 
species  associated  with  that  community. 
This  document  addresses  only 
requirements  for  surveys  and  for 
potential  impacts  to  black-fuuieu  feirels. 
Other  listed  and  candidate  species 
potentially  impacted  by  proposed 
actions  must  be  addressed  separately  to 
ensure  compliance  with  applicable  laws 
and  regulations. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  draft  guidelines  described  above. 
All  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  guidelines. 
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Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq). 

Dateil;  January  24.  1996. 
Terry  T.  Terrell, 

Deputy  Regional  Director.  Denver.  CO. 
|FR  Doc.  96-1666  Filed  1-29-96:  8:45  ami 
HLUNO  COOC  43ie-a6-M 


Geological  Survey 

h -ot  li  Geographic  Data  Committee 
(FGDC);  Public  Meeting  of  the  FGDC 
Facilities  Working  Group 

agency:  U.S.  Geological  Survey. 

Interior. 

ACnON:  Notice  of  meeting. 

summary:  This  notice  is  to  invite  public 
participation  in  a  meeting  of  the  FGDC 
Facilities  Working  Group.  The  major 
topic  for  this  meeting  is  the 
development  of  a  Facility/Installation  ID 
standard 

TME  AMD  PtJkCE:  14  February  1996,  from 
1:00  p.m.  until  4:00  p.m.  The  meeting 
will  be  held  at  Headquarters  U.S.  Army 
Corps  of  Engineers,  in  Room  8222D  of 
the  Pulaski  Building.  20  Massachusetts 
Avenue,  NW,  Washington,  DC.  The 
Pulaski  building  is  located  just  a  few 
blocks  west  of  Union  Station. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fox,  FGDC  Secretariat,  U.S. 
Geological  Survey,  590  National  Center. 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  22092:  telephone  (703)  648- 
5514;  facsimile  (703)  648-5755;  Internet 
"gdc@usgs.gov". 

SUPPLEMENTARY  INFORMATION:  The  FGDC 
is  a  committee  of  Federal  Agencies 
engaged  in  geospatial  activities.  The 
FGDC  Facilities  Working  Group 
specifically  focuses  on  geospatial  data 
issues  related  to  facilities  and  facility 
management.  A  facility  is  an  entity  with 
location,  deliberately  established  as  a 
site  for  designated  activities.  A  facility 
database  might  describe  a  factory,  a 
military  base,  a  college,  a  hospital,  a 
power  plant,  a  fishery,  a  national  park, 
an  office  building,  a  space  command 
center,  or  a  prison.  The  database  for  a 
complex  facility  may  describe  multiple 
functions  or  missions,  multiple 
buildings,  or  even  a  county,  town,  or 
city.  The  objectives  of  the  Working 
Group  are  to:  promote  standards  of 
accuracy  and  currentness  in  facilities 
data  that  are  financed  in  whole  or  in 
part  by  Federal  funds;  exchange 
information  on  technological 
improvements  for  collecting  facilities 
data;  encourage  the  Federal  and  non- 
Federal  communities  to  identify  and 
adopt  standards  and  specifications  for 
facilities  data;  and  promote  the  sharing 


of  facilities  data  among  Federal  and 
non-Federal  organizations. 

Dated:  lanuary  19.  1996. 
Richard  E.  Witmer. 

Acting  Chief.  National  Mapping  Division 
IFR  Doc.  96-1635  Filed  1-29-96;  8:45  ami 
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Minerals  Management  Service 

Outer  Continental  Shelf,  Alaska 
Region,  Proposed  Cook  Inlet  Lease 
Sale  149 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Final  Environmental  Impact  Statement. 


The  Minerals  Management  Service 
(MMS)  has  prepared  a  final 
Environmental  Impact  Statement  (EIS) 
relating  to  the  proposed  1996  Outer 
Continental  Shelf  oil  and  gas  lease  sale 
of  available  unleased  blocks  in  Cook 
Inlet.  The  proposed  Cook  Inlet  Sale  149 
will  offer  for  lease  approximately  2.0 
million  acres.  Single  copies  of  the  EIS 
can  be  obtained  from  the  Regional 
Director,  Minerals  Management  Service, 
Alaska  Region,  949  East  36th  Avenue, 
Anchorage.  Alaska  99503-4302. 
Attention:  Public  Information.  Copies 
can  be  requested  by  telephone.  (907) 
271-6070. 

Copies  of  the  final  EIS  will  also  be 
available  for  inspection  in  the  following 
public  libraries: 
A.  Holmes  Johnson  Memorial  Library. 

319  Lower  Mill  Bay  Road.  Kodiak,  AK 

99615 
Alaska  Pacific  University,  Academic 

Support  Center  Library.  4101 

University  Drive,  Room  310, 

Anchorage,  AK  99508-4672 
Alaska  Resources  Library,  U.S. 

Department  of  the  Interior. 

Anchorage.  AK 
Alaska  State  Library.  Government 

Publications.  PO  Box  110571.  Juneau, 

AK  99811 
Anchor  Point  Public  Library,  PO  Box 

129,  Anchor  Point,  AK  99556 
ARCO  Alaska.  Inc.  Library,  PO  Box 

100360,  Anchorage,  AK  99510-0360 
Arctic  Environmental  Information  and 

Data  Center,  University  of  Alaska,  707 

A  Street,  Anchorage,  AK 
BP  Exploration,  Information  Resource 

Center.  PO  Box  196612.  Anchorage, 

AK  99519 
Chiniak  Public  Library,  PO  Box  5610, 

Chiniak.  AK  99615 
Cordova  Public  Library.  PO  Box  1170. 

Cordova.  AK  99574 
Dillingham  Public  Library,  PO  Box  870, 

Dillingham,  AK  99576 


Fairbanks  North  Star  Borough  Public 

Library  (Noel  Wien  Library)  1215 

Cowles  Street,  Fairbanks,  AK 
U.S.  Fish  &  Wildlife  Service  Library, 

1011  E.  Tudor  Road,  Anchorage,  AK 

99503 
Halibut  Cove  Public  Library,  PO  Box 

6413,  Halibut  Cove,  AK  99603 
ENRl  Information  Services,  707  A 

Street,  Anchorage,  AK  99501 
Jesse  Wakefield  Memorial  Library,  PO 

Box  49,  Port  Lions,  AK  99550 
Juneau  Memorial  Library,  114  4th 

Street,  Anchorage,  AK 
Juneau  Public  Library,  292  Marine  Way, 

Juneau,  AK  99801 
Kasilof  Public  Library,  PO  Box  176, 

Kasilof,  AK  99610 
Kenai  Community  Library,  163  Main 

Street  Loop,  Kenai,  AK  99611 
Kenai  Peninsula  College,  34820  College 

Drive.  Soldotna,  AK  99669 
Kenai  Peninsula  College,  533  E.  Pioneer 

Avenue.  Homer,  AK  99603 
Ketchikan  Public  Library,  629  Dock 

Street,  Ketchikan,  AK  99901 
Kettleson  Memorial  Library,  320  Harbor 

Road,  Sitka,  AK  99835 
King  Cove  Community  School  Library, 

PO  Box  6,  King  Cove,  AK  99612 
Kodiak  College,  117  Benny  Benson 

Drive,  Kodiak,  AK  99615 
Martin  Monson  Library,  PO  Box  147, 

Naknek,  AK  99633-0147 
Nanwalek  Elementary/High  School 

Library.  PO  Box  8007.  Nanwalek,  AK 

99603-6007 
Northern  Alaska  Environmental  Center 

Library,  218  Driveway,  Fairbanks,  AK 
Oil  Spill  Information  Center,  645  G 

Street,  Anchorage,  AK  99510-0600 
Old  Harbor  Library,  PO  Box  109,  Old 

Harbor,  AK  99643 
Palmer  Public  Library,  655  Soputh 

Valley  Way.  Palmer.  AK  99645 
Sand  Point  School  Library,  PO  Box  269, 

Sand  Point,  AK  99661 
Seldovia  Public  Library,  Drawer  D, 

Seldovia,  AK  99663 
Seward  Community  Library,  PO  Box 

537,  Seward,  AK  99664 
Soldotna  Public  Library.  235  Brinkley 

Street,  Soldotna.  AK  99669 
State  of  Alaska.  DEC  Library,  410 

Willoughby  Avenue,  Juneau,  AK 

99801-1795 
State  of  Alaska  Department  of  Fish  and 

Game  Library,  333  Rasberry  Road, 

Anchorage,  AK  99518-1599 
U.S.  Army  Corps  of  Engineers  Library, 

PO  Box  898,  Anchorage,  AK  99506- 

0898 
University  of  Alaska-Fairbanks,  Elmer  E. 

Rasmuson  Library,  310  Tanana  Drive, 

Fairbanks,  AK  99775-1007 
University  of  Alaska-Fairbanks,  Institute 

of  Arctic  Biology.  311  Irving  Building, 

Fairbanks,  AK 
University  of  Alaska- Anchorage, 

Government  Documents  Library,  3211 
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Providence  Drive,  Anchorage,  AK 

99508 
University  of  Alaska-Anchorage, 

Consortium  Library,  3211  Providence 

Drive,  Anchorage,  AK  99508 
University  of  Alaska-Juneau  Library, 

11120  Glacier  Highway,  Juneau,  AK 
University  of  Alaska,  Seward  Marine 

Center  Library,  PO  Box  730,  Seward, 

AK  99664 
Valdez  Public  Library,  PO  Box  609, 

Valdez,  AK  99686 
Whittier  Public  Library,  PO  Box  749, 

Whittier,  AK  99693 
Z.J.  Loussac  Public  Library,  3600  Denali 

Street,  Anchorage,  AK  99503 

Dated:  January  18,  1996. 
Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 
(PR  Doc.  96-1676  Filed  1-29-96;  8:45  am] 
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National  Park  Service 

Voyageurs  National  Park  MN   Histc'c 
Resort  Hotel  and  Villas  Operations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  continued  operation  of 
historic  resort  hotel  and  villas,  with 
food  service,  boat  portaging,  and  water- 
related  services  for  the  public  at 
Voyageurs  National  Park.  Mirmesota,  for 
a  period  of  approximately  ten  (10)  years 
from  January  1.  1996.  through  December 
31,  2005. 

EFFECTIVE  DATE:  April  1.  1996. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent.  Voyageurs 
National  Park.  3131  Highway  53  South, 
International  Falls,  Minnesota  56649,  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract 
SUPPLEMENARY  INFC«MA-  ON:  This 
contract  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared.  There  was  an  existing 
concessioner  for  this  operation  under  a 
previous  contract  which  expired  on 
October  8, 1995,  but  that  concessioner  is 
not  entitled  to  a  right  of  preference  in 
the  negotiation  of  the  new  contract.  This 
means  that  the  contract  will  be  awarded 
to  the  party  submitting  the  best  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  All  proposals  must 


be  received  by  the  Superintendent  not 
later  than  the  sixtieth  (60)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Dated:  December  12, 1995. 
William  W.  Schenk, 
Field  Director.  Midwest  Region. 
(FR  Dor  qR-1605  Filed  1-29-96;  8:45  am) 
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DEPARTMENT  Qf  jLSTICE 
Immigraiion  and  Naturalization  Service 

[.NS  No    1740E~95] 
Pin  •-  15-AC30 

Further  Extensicr  of  Work 
Authorization  for  Salvadorans  Under 
Deferred  Eniorcea  Departure  (DEO) 

.iGENc:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  ("the  Service"  or 
"INS")  is  granting  a  further  automatic 
extension  until  April  30,  1996,  of  the 
validity  of  any  Employment 
Authorization  Document  (EAD  or  work 
permit)  bearing  an  expiration  date  of 
December  31,  1994,  previously  issued  to 
a  Salvadoran  on  the  basis  of  Deferred 
Enforced  Departure  (DED).  The  Service 
is  taking  this  action  in  order  to  ensure 
an  ample  opportunity  for  Salvadoran 
beneficiaries  of  DED  to  apply  for  a  new 
EAD  based  on  a  pending  asylum 
application. 

Salvadoran  nationals  currently 
eligible  for  benefits  under  the  American 
Baptist  Churches  [ABQ  settlement 
agreement  must  mail  an  asylum 
application  to  the  appropriate  INS 
Service  Center  by  January  31,  1996,  if 
they  do  not  already  have  one  on  file,  in 
order  to  remain  eligible  for  settlement 
benefits.  Asylum  applications  will  be 
considered  timely  filed  if  postmarked 
on  or  before  January  31,  1996.  This 
notice  does  not  constitute  an  extension 
of  the  ABC  asylum  application  filing 
deadline. 

ErrECnVE  DATE:  lanuary  30, 19SG. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Chirhn,  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 
Examinations  Division,  425  I  Street, 
NW,  Room  3214,  Washington,  IX 
20536,  Telephone  (202)  514-5014. 

SUPPLEMENTARY  iNFCBMaTION: 

Background 

The  Service  announced  on  December 
6, 1994,  that  it  was  automatically 
extending  work  authorization  until 


September  30,  1995,  for  Salvadorans 
covered  by  the  DED  program.  59  FR 
62751.  This  extension  allowed 
Salvadorans  covered  by  DED  a 
transitional  period  to  apply  for  work 
authorization  under  other  immigration 
law  provisions.  Almost  all  Salvadorans 
covered  by  DED  are  class  members  of 
the  "ABC  lawsuit,  which  was  settled  in 
1991.  American  Baptist  Churches  v. 
Thornhurgh,  760  F.Supp.  796  (N.D.  CaL 
1991).  Under  the  y4BC  settlement, 
Salvadoran  class  members  are  entitled 
to  apply  for  asylum  under  the  old 
asylum  regulations  (promulgated  in 
1990)  and  may  apply  for  work 
authorization  based  upon  a  previously 
or  concurrently  filed  asylum 
application. 

On  July  7,  1995,  the  Service  published 
in  the  Federal  Register  Special  Filing 
Instructions  for  y4BC  Class  Members, 
Form  M-426,  which  provided 
instructions  to  class  members  regarding 
the  filing  of  asylum  and  employment 
authorization  applications.  60  FR  35424. 
On  July  31, 1995,  the  Service  mailed 
/4fiC  Notice  5  advising  Salvadoran  ABC 
class  members  who  have  never  filed  an 
asylum  application  to  do  so  by  January 
31, 1996,  in  order  to  remain  eligible  for 
ABC  benefits.  In  a  notice  published 
September  27,  1995,  the  Service 
clarified  the  i4BC  Special  Filing 
Instructions,  extended  the  validity  of 
DED-based  work  permits  until  January 
31,  1996,  and  published  the  text  of 
Notice  5.  60  FR  49921. 

Salvadoran  ABC c\ass  members  who 
apply  for  asylum  and  emplojrment 
authorization  in  the  period  ending  on 
January  31,  1996,  may  face  a  lapse  in 
their  employment  authorization,  since 
the  processing  time  for  EAD 
applications  at  the  Service  Centers  is 
approximately  60  to  90  days.  In  order  to 
avoid  possible  interruption  of 
employment  authorization  for  class 
members,  this  Notice  extends  the 
validity  of  Salvadoran  DED-based  work 
permits  until  April  30, 1996,  and 
reminds  Salvadorans  with  DED  work 
authorization  to  file  their  requests  for  a 
new  work  permit  as  soon  as  possible. 

Automatic  Extension  of  Employment 
Aulhurizaiiun 

!n  order  to  ensure  an  ample 
opportunity  for  Salvadorans  covered  by 
DED  to  apply  for  a  new  employment 
authorization  document  (EAD),  the 
Service  is  granting  an  automatic 
extension  of  the  validity  of  their  EADs 
until  April  30,  1996.  This  automatic 
extension  is  limited  to  EAD  cards  which 
expire  on  December  31,  1994,  and  were 
previously  issued  to  DED  Salvadorans 
pursuant  to  8  CFR  274a.l2(a)(ll). 
Salvadorans  who  need  work 
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authorization  after  Apnl  30,  lyyb. 
should  file  applications  for  their  new 
EADs  as  soon  as  possible  in  order  to 
ensure  continuous  employment 
authorization. 

Employers  of  DED  Salvadorans 

For  purposes  of  verifying  or 
reverifying  employment  eligibility  until 
April  30  1996.  employers  of  DED 
Salvadorans  whose  employment 
authorization  is  automatically  extended 
may  not  refuse  to  accept  an  EAD  card. 
Form  I-688B.  which: 

(1)  Bears  an  expiration  date  of 
December  31,  1994  (or  bears  on  its 
reverse  an  extension  sticker  punched  for 
December  1994),  and 

(2)  Contains  the  notation 
"274A.12(A)(11)"  or  "274A.12(A)(12)" 
on  the  face  of  the  card  under  "Provision 
of  Law." 

EAD  cards  or  extension  stickers 
showing  the  automatic  April  1996 
expiration  date  will  not  be  issued. 
Employers  should  not  request  proof  of 
Salvadoran  citizenship  or  any  other 
document,  if  an  automatically  extended 
EAD  card  appears  genuine  and  relates  to 
the  individual.  Employers  are  reminded 
that  this  action  does  not  affect  the  right 
of  a  worker  to  present  any  other  legally 
acceptable  document  as  proof  of 
eligibility  for  employment.  Employers 
are  reminded  that  the  law  prohibiting 
unfair  immigration-relate  employment 
practices  remain  in  full  force. 

To  complete  or  update  the  Form  1-9, 
Employment  eligibility  Verification,  for 
an  employee  who  presents  an 
automatically  extended  EAD  card,  the 
employer  should  include  or  add  the 
following  information  under  Section  2 
(List  A)  or  Section  3C,  as  appropriate: 

(1)  The  expiration  date  of  "12/31/94" 
from  the  EAD  card; 

(2)  The  last  part  of  the  provision  of 
law.  "(A)(ll)"  or  "(A)(12)",  from  the 
face  of  the  EAD  card;  and 

(3)  "Automatic  expiration  date  4/30/ 
96". 

Obtaining  Subsequent  Empioyment 
Authorization 

In  order  to  be  eligible  for  asylima- 
based  work  authorization  under  the 
ABC  settlement,  Salvadoran  class 
members  must  have  an  asylum 
application  on  file  or  must  mail  a 
complete  Form  1-589,  Request  for 
Asylum  in  the  United  States,  to  the 
appropriate  INS  Service  Center  on  or 
before  January  31,  1996.  ABC  class 
members  should  refer  to  the  Form  M- 
426,  Special  Filing  Instructions  for  ABC 
Class  Members,  for  important 
information  on  the  procedures  for  filing 
their  asylum  and  work  authorization 
applications.  The  Special  Filing 


iiisUuciions  and  the  Form  1-855,  ABC 
Change  of  Address  Form,  can  be 
obtained  at  local  district  offices  or  by 
calling  1-800-755-0777  or  1-800-870- 
3676  and  requesting  an  "ABC  packet." 
Although  Salvadorans  do  not  have  a 
deadline  for  filing  employment 
authorization  applications,  the  Service 
emphasizes  that  the  adjudication  of  the 
application  and  issuance  of  the  EAD 
may  take  60  to  90  days  not  including 
delays  caused  by  incomplete 
applications.  Therefore,  Salvadoran 
class  members  should  file  their  work 
authorization  applications  early  enough 
to  allow  for  issuance  and  return  of  their 
new  work  permits  before  their  old  ones 
expire. 

ABC  Notice  5  and  the  Asylum 
Application  Filing  Deadline  for 
Salvadoran  Class  Members 

Salvadoran  ABC  class  members  who 
have  never  filed  an  asylum  application, 
including  those  who  did  not  receive 
Notice  5,  must  mail  a  complete  asylum 
application  by  January  31,  1996,  in 
order  to  remain  eligible  for  ABC 
benefits.  This  asylum  filing  deadline 
remains  unchanged.  Salvadorans  may 
file  an  initial  asylum  application  after 
January  31,  1996,  but  they  will  not  be 
eligible  for  ABC  benefits. 

Change  of  Address  Reporting 
Requirement  for  ABC  Class  Members 

ABC  class  members  must  notify  the 
Service  of  any  change  of  address  by 
filing  the  Form  1-855,  ABC  change  of 
Address  Form.  Class  members  must 
mail  the  ABC  Change  of  Address  Form, 
but  no  other  materials,  to  the 
Washington,  DC  address  shown  on  the 
form.  Class  members  who  have  filed  an 
asylum  application  with  the  Service  are 
encouraged  also  to  send  a  copy  of  the 
ABC  Change  of  Address  Form  to  their 
local  asylum  office. 

Dated:  January  23.  1996. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
|FR  Doc.  96-1634  Filed  1-29-96;  8:45  am) 
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Office  of  Justice  Programs 

Office  of  the  Controller 

Information  Collection  Under  Review 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register. 


KoqL»o:>t  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Maureen  Smythe,  202-616-3505,  Office 
of  the  Controller.  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
Room  942,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  should  be  directed  to  Cynthia  J. 
Schwimer,  202-307-3186,  Director, 
Financial  Management  Division,  Office 
of  Justice  Programs,  U.S.  Department  of 
Justice,  633  Indiana  Avenue.  NW., 
Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Simplified  Request  for  Advance  of 
Reimbursement . 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  H-3.  Office  of  the 
Controller,  Office  of  Justice  Programs. 
United  States  Department  of  Justice. 

(4)  Affected  puhlic  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local 
governments,  private  non-profit 
organizations,  individuals,  education 
institutions,  hospitals,  and  private 


commercial  organizations  (if  legislation 
allows).  Other:  None.  The  information 
collected  is  used  to  process  request  for 
payments  to  recipients  of  agency  funds, 
either  through  advance  or 
reimbursement.  Upon  receipt,  review, 
and  approval  of  the  H-3,  the  agency  will 
notify  Treasury  either  to  electronically 
send  funds  to  the  grantee's  bank  account 
or  to  issue  and  mail  a  Treasury  check. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses  at  0.25  hours, 
or  15  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  30,000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 


Dated:  January  25,  1996. 
Robert  B.  Briggs, 

Department  Clearance  Office,  United  States 
Department  of  Justice. 

|FR  Doc.  95-1678  Filed  1-29-96;  8:45  am] 
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DEPARTMEN'  C^  i-.'-BOR 
0*tice  of  t^e  Secreta-'j 

Agency  ReccdxtH^oing/Reporting 

RequireTients  u^ae^  neviewbythe 
Office  of  Manaoen-ent  and  Budget 
(0MB) 

January  25, 1996. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L..  104-13,  44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor  Acting 
Departmental  Clearance  Office,  Theresa 
M.  O'Malley  ((202)  219-5095). 
Comments  and  questions  about  the  ICRs 


listed  below  should  be  directed  to  Ms. 
O'Malley,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301. 
Washington,  DC  20210  vdthin  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register.  Comments  should  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attn:  0MB  Desk 
Officer  for  (BLS/DM/ESA/ETA/OAW/ 
MSHA/OSHA/PWB A/VETS),  Office  of 
Management  and  Budget,  Room  10325, 
Washington,  DC  20503  ((202)  395- 
7316). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1  p.m.  and  4  p.m.  Eastern  time, 
Monday  through  Friday. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Producer  Price  Indexes,  by 
Industry. 

OMB  Number:  1220-0008. 

Agency  Number:  BLS  473P,  BLS 
1810A,  Al,  B.  C,  Cl  C2,  C3,  E,  and  A- 
F. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 


Form  No. 


Respond- 
ents 


Frequency 


Average  time  per  re- 
sponse 


Total  annual 
responses 


BLS  1810A  

A1,B,  C.  C1.C3,  E,  andA-F 
BLS  473P  


4,648    One-time 
24,052     Monthly  .. 


2  hours 

18  minutes 


4,648 
1,128,845 


Tofa7  Burden  Hours:  347,949. 

Description:  The  Producer  Price 
Index,  which  is  one  of  the  nation's 
leading  economic  indicators,  is  used  as 
a  measure  of  price  movements,  indicator 
of  inflationary  trends  in  the  economy, 
inventory  valuation  measure  for  some 
organizations,  and  measure  of 
purchasing  power  of  the  dollar  at  the 
primary  market  level.  It  is  also  used  in 
market  research  and  as  a  basis  for 
escalation  in  long-term  contracts. 

Agency:  Employment  Standards 
Administration. 

Title:  Survivor's  Claim  for  Benefits 
Under  the  Black  Lung  Benefits  Act. 

OMB  Number:  1215-0069. 

Agency  Number:  CM-912. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  1,200. 

Estimated  Time  Per  Respondent:  25 
minutes. 

Total  Burden  Hours:  500. 

Description:  A  survivor  of  a  coal 
miner  must  file  a  claim  for  benefits 
under  the  Black  Lung  Benefits  Act,  as 
amended,  in  order  to  receive  benefits. 


The  claim  and  supporting 
documentation  are  reviewed  by  a 
Division  of  Coal  Mine  Workers' 
Compensation  claims  examiner  to 
determine  the  survivor's  eligibility  for 
benefits. 

Agency:  Employment  Standards 
Administration. 

Title:  Report  of  Ventilatory  Study; 
Roentgenographic  Interpretation; 
Medical  History  and  Examination  for 
Coal  Mine  Workers'  Pneumoconiosis; 
Report  of  Arterial  Block  Gas  Study. 

OMB  Number:  1215-0090. 

Agency  Number:  CM-907,  CM-933; 
CM-933b;  CM-988;  CM-1159. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Non-for-profit  institutions. 


Esti- 

mated 

Re- 

time per 

Total 

Form 

spond- 

re- 

annual 

ents 

sponse 
(min- 
utes) 

hours 

CM-933b  .... 

675 

5 

56 

CM-988  

7,425 

30 

3,713 

CM-1159  .... 

7,425 

15 

2.856 

Esti- 

mated 

Re- 

time per 

Total 

Form 

spond- 

re- 

annual 

ents 

sponse 
(min- 
utes) 

hours 

CM-907  

7,425 

20 

2,475 

CM-933  

14,850 

5 

1,238 

Total  Burden  Hours:  9,338. 

Description:  20  CFR  part  718  specifies 
that  certain  information  relative  to  the 
medical  condition  of  a  claimant  who  is 
alleging  the  presence  of  pneumoconiosis 
be  obtained  as  a  route  function  of  the 
claim  adjudication  process.  The  medical 
specifications  in  the  regulations  have 
been  formatted  in  a  variety  of  forms  to 
■promote  efficiency  and  accuracy  in 
gathering  the  required  data.  These  forms 
were  designed  to  meet  the  need  to 
establish  medical  evidence. 
Theresa  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  96-1686  Filed  1-29-96;  8:45  am) 
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Secretary's  Task  Force  on  Excellence 
in  Slate  and  Local  Government 
Through  Latwr-Management 
Cooperation:  Meeting 

agency:  Office  of  the  Secretary,  Labor. 
action:  Notice  of  public  meeting. 

summary:  The  Secretary's  Task  Force  on 
Excellence  in  State  and  Local 
Government  Through  Labor- 
Management  Cooperation  was 
established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  82^63)).  Pursuant  to 
Section  10(a)  of  FACA.  this  is  to 
announce  that  the  Task  Force  will  meet 
at  the  lime  and  place  shown  below. 
TIME  ANO  PtJkCE:  The  meeting  will  be 
held  on  Monday.  February  12.  1996, 
from  approximately  9  a.m.  to  10  a.m.  in 
Conference  Room  N-3437  B-D  in  the 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  DC. 
AGENDA:  At  the  meeting,  the  Task  Force 
will  review  final  issues  and  any 
submitted  comments. 
PUBUC  PAfmaPATWN:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities 
wishing  to  attend  should  contact  the 
Task  Force  if  special  accommodations 
are  necessary.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  20  copies  on  or 
before  February  5  to  Mr.  Charles  A. 
Richards,  Designated  Federal  Official, 
Secretary  of  Labor's  Task  Force  on 
Excellence  in  State  and  Local 
Government  through  Labor-Management 
Cooperation,  U.S.  Department  of  labor, 
200  Constitution  Avenue,  NW.,  Room 
S-2203,  Washington,  DC  20210.  These 
statements  will  be  thoroughly  reviewed 
and  become  part  of  the  record. 

For  the  purposes  of  this  meeting,  the 
Task  Force  is  primarily  interested  in 
statements  that  address  the  topics 
mentioned  above  under  the  heading 
"Agenda."  However,  the  Task  Force 
continues  to  welcome  submissions  that 
address  the  questions  in  the  mission 
statement  and  the  following  eight 
genera!  areas:  (1)  Finding  Models. 
Ingredients,  and  Barriers  to  Service 
Excellence  and  Labor-Management 
Cooperation  and.  as  the  following  relate 
to  promoting  workplace  cooperation 
and  excellence:  (2)  Bargaining  and 
Related  Institutions  and  Practices;  (3) 
Conflict  Resolution  Skills,  Practices, 
and  Institutions;  (4)  Legal  and 
Regulatory  Issues;  (5)  Effects  of  Civil 
Service;  (6)  Ensuring  a  High- 
Performance  Work  Environment;  (7) 
Political  and  Electoral  Considerations 
and  Relationships;  and  (8)  Financial 


Background,  Financial  i>«cunly,  and 
Budget  Systems. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  A.  Richards.  Designated  Federal 
Official.  Secretary  of  Labor's  Task  Force 
on  Excellence  in  State  and  Local 
Government  through  Labor-Management 
Cooperation.  U.S.  Department  of  Labor, 
Room  S-2203,  Washington,  DC  20210, 
(202) 219-6045. 

Signed  at  Washington.  DC  this  24th  day  of 
lanuary  1996. 
Robert  B.  Reich. 
Secretary  of  Labor. 

|FR  Doc.  96-1606  Filed  1-29-96;  8:45  am) 
WLUNG  OOOS  MM-a-M 


Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy 

DATE  TIME  AND  PtJkCE:  February  15,  1996, 
10  pm-12  noon,  U.S.  Department  of 
Labor.  Room  S-1011,  200  Constitution 
Ave.,  NW..  Washington.  DC  20210. 
PURPOSE:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Potential  U.S.  negotiating  objectives  and 
bargaining  positions  in  current  and 
anticipated  trade  negotiations  will  be 
discussed.  Pursuant  to  section  9(B)  of 
the  Government  in  the  Sunshine  Act,  5 
use.  552b(c)(9)(B)  it  has  been 
determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  Government's  negotiating  objectives 
or  bargaining  positions.  Accordingly, 
the  meeting  will  be  closed  to  the  public. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Femand  Lavallee,  Director,  Trade 
Advisory  Group.  Phone:  (202)  219- 
4752. 

Signed  at  Washington,  DC  this  24th  day  of 
January.  1996. 
Andrew  Samet, 

Acting  Deputy  Under  Secretary,  International 
Affairs. 

[FR  Doc.  96-1684  Filed  1-29-96:  8:45  am) 
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Occupational  Safety  and  Health 
Administration 

Maritime  Committee;  Renewal 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 


ACTION:  Notice  of  renewal  of  the 
Maritime  Advisory  Committee  for 
Occupational  Safety  and  Health 
(MACOSH). 

SUMMARY:  The  Secretary  of  Labor  has 
determined  that  it  is  in  the  public 
interest  to  renew  the  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH);  an  advisory 
committee  to  advise  the  Assistant 
Secretary  for  the  Occupational  Safety 
and  Health  Administration  (OSHA)  on 
issues  relating  to  the  delivery  of 
occupational  safety  and  health 
programs,  policies,  and  standards  in  the 
maritime  industries  of  the  United  States. 
The  committee  will  continue  to  provide 
a  collective  expertise  not  otherwise 
available  to  the  Secretary  to  address  the 
complex  and  sensitive  issues  involved. 
The  committee  is  l)eing  renewed  for  two 
years,  beginning  January  1,  1996. 
DATES:  Comments  must  be  received  on 
or  before  February  14, 1996. 
ADDRESSES:  Any  written  comments  in 
response  to  this  notice  should  be  sent  to 
the  following  address:  OSHA,  Office  of 
Maritime  Standards,  Room  N-3621,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Phone  (202)  219-7234,  fax 
(202) 219-7477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  Liberatore.  Office  of  Maritime 
Standards,  OSHA  (202)  219-7234. 
SUPPI.3IIENTARY  INFORMATION:  MACOSH 
addresses  the  concerns  of  the  entire 
maritime  community,  focusing  on  the 
shipyard  and  marine  cargo  (longshoring) 
handling  industries.  The  specific 
objectives  of  this  committee  continue  to 
be  to  make  recommendations  on  issues 
related  to:  (1)  Reducing  injuries  and 
illnesses  in  the  maritime  industries,  (2) 
expanding  OSHA's  outreach  and 
training  programs  through  the  use  of 
innovative  partnerships,  and  (3) 
expediting  the  development  and 
promulgation  of  OSHA  standards. 

Background 

Renewal  of  the  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  (MACOSH)  will  enable  OSHA  to 
continue  to  be  responsive  to  the 
uniqueness  of  industries  that  have 
suffered  economically  as  a  result  of 
changes  in  the  global  market.  This 
committee  will  continue  a  focused 
forum  for  ongoing  discussions  with  the 
marine  cargo  handling  community.  This 
action  is  consistent  with  the  President's 
initiative  to  make  the  U.S.  shipyard 
industry  competitive  in  the  worldwide 
community.  This  committee  addresses 
the  maritime  community's  concerns, 
and  its  efforts  will  result  in  streamlined 
standards  promulgation,  better  focused 


UMI 


enforcement  efforts,  and  extended  and 
improved  outreach  and  training 
initiatives.  Furthermore,  this  committee 
focuses  on  the  resolution  of 
controversial  issues,  particularly  those 
with  international  implications,  that 
have  an  impact  on  the  shipyard  and 
marine  cargo  handling  communities. 

In  accordance  with  the  provisions  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (OSH  Act)  and  the  Federal 
Advisory  Committee  Act  (FACA),  and 
after  consultation  with  the  General 
Services  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
renewal  of  MACOSH  to  address  the 
complexities  of  the  maritime 
community  is  essential  to  the  conduct  of 
Agency  business  and  in  the  public 
interest. 

The  committee  will  continue  to  be 
composed  of  approximately  20  members 
who  have  been  selected  to  represent  the 
divergent  interests  of  the  maritime 
community.  The  makeup  of  the 
membership  complies  with  section  7(b) 
of  the  OSH  Act.  which  requires  the 
following:  at  least  one  member  who  is 
a  designee  of  the  Secretary  of  Health 
and  Human  Services;  at  least  one 
member  who  is  designee  of  a  State 
safety  and  health  agency;  and  equal 
numbers  of  representatives  of 
employees  and  employers,  respectively. 
Other  members  have  been  selected 
based  on  their  knowledge  and 
experience  to  include  representatives 
from  professional  and  other 
governmental  organizations  with 
specific  maritime  responsibilities.  In 
accordance  with  section  2(c)  of  FACA. 
the  committee  is  "balanced  in 
membership  and  in  terms  of  point  of 
view  and  functions  *    *   *"  The  Agency 
intends  that  this  committee  continue  to 
provide  a  comprehensive  representation 
of  the  maritime  community  and  have 
the  opportunity  to  offer 
recommendations  on  safety  and  health 
initiatives  that  would  be  considered  as 
part  of  an  integrated  U.S.  maritime 
policy. 

MACOSH  functions  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  FACA.  This  notice 
will  be  filed  with  the  appropriate 
committees  of  Congress. 

Meetings  of  this  committee  will  be 
announced  in  the  Federal  Reci'ifor  and 
are  open  to  the  public. 

Interested  parties  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  committee  to  Larry  Liberatore, 
Office  of  Maritime  Standards,  OSHA, 
U.S.  Department  of  Labor,  Room  N- 
3621,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone  (202) 
219-7234.  fax  (202)  219-7477. 


With  this  notice,  I  am  renewing  for 
two  years  the  Maritime  Advisory 
Committee  for  Occupational  Safety  and 
Health  under  section  7(b)  of  the  OSH 
Act  and  the  FACA  to  address 
occupational  safety  and  health  issues 
unique  to  maritime  employment. 

Signed  at  Washington,  DC,  this  24th  day  of 
January  1996. 

Robert  B.  Reich. 

Secretary  of  Labor. 

[FR  Doc.  96-1685  Filed  1-29-96;  8:45  am] 
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Fiscal  Year  1995  Report  of  Closed 
Meeting  Activities  c»  Ajvisory 
Committees 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  reports. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  as  amended,  the  NASA 
advisory  committees  that  held  closed  or 
partially  closed  meetings  in  Fiscal  Year 
1995.  consistent  with  the  policy  of  5 
U.S.C.  552b(c).  have  prepared  reports  on 
activities  of  these  meetings.  Copies  of 
the  reports  have  been  filed  and  are 
available  for  public  inspection  at  the 
Library  of  Congress,  Federal  Advisory 
Committee  Desk,  Washington,  DC 
20540,  and  the  National  Aeronautics 
and  Space  Administration, 
Headquarters,  Code  Z,  Washington,  DC 
20546.  The  names  of  the  committees 
are:  NAG  NASA/NIH  Advisory 
Committee  on  Biomedical  and 
Behavioral  Research,  and  the  NAC  Life 
and  Microgravity  Sciences  and 
Applications  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mechthild  E.  Peterson.  Code  ]MC. 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546 
(202-358-1306). 

Dated:  January  24,  W96. 
Tinsothy  M.  Sullivac, 
Advisory  Committee  Management  Officer. 
[FR  Doc.  96-1752  Filed  1-29-96;  8:45  am] 

BILUNG  CODE  75tO-01-M 

(Notice  96-002] 

Aerospace  Safety  Advisory  Panel; 
Meeting  • 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  February  29.  1996,  2  p.m.  to  3:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  SW, 
Room  9H40,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  L.  Manning,  Code  Q-1, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/358-0914). 

SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator.  This  is  pursuant  to 
carrying  out  its  statutory  duties  for 
which  the  Panel  reviews,  identifies,  . 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  human  flight.  The  major 
subjects  covered  will  be  the  Space 
Shuttle,  Space  Station,  and  Aeronautical 
Operations.  The  Aerospace  Safety 
Advisory  Panel  is  chaired  by  Paul  M. 
Johnstone  and  is  composed  of  8 
members  and  6  consultants.  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room 
(approximately  50  persons  including 
members  of  the  Panel). 

Type  of  Meeting 

Open. 
Agenda 

Thursday,  February  29 

2  p.m. — Presentation  of  the  findings  and 
recommendations  of  the  Aerospace 
Safety  Advisory  Panel. 

3:30 — Adjourn. 
All  attendees  will  be  requested  to  sign 

an  attendance  register. 

Dated:  January  23, 1996. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

A  dministra  tion . 

[FR  Doc.  96-1604  Filed  1-29-96;  8:45  am) 

BtLUNC  CODE  7510-01-M 

♦ 

[Notice  96-005] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
SUMMARY:  NASA  hereby  gives  notice 
that  3M  Company  of  St.  Paul,  Minnesota 
55144-1000,  has  requested  an  exclusive 


JU')H 
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license  to  practice  the  invention 
protected  by  U.S.  Patent  Application 
entit led  ' ' Environmental ly-Friendly 
Anti-Icing  and  Deicing  Fluid."  NASA 
Case  No.  ARC-l 2.069-1.  which  was 
filed  on  January  23, 1995,  and  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  Ken  Warsh,  Patent 
Counsel,  Ames  Research  Center. 

DATES:  Responses  to  this  Notipe  must  be 
received  by  April  1. 1996. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Warsh,  Patent  Counsel,  Ames 
Research  Center,  Mail  Code  202A-3, 
Moffett  Field,  CA  94035;  telephone 
(415)604-1592. 

Dated:  January  22, 1996. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Doc.  9&-1754  Filed  1-29-96;  8:45  ami 

HLUNO  COOe  791<M>1-M 


[No     >  ^•^-007] 

N   t  ce  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Laser  Technology.  Inc.  of 
Norristown.  Pennsylvania,  has  applied 
for  an  exclusive  license  to  practice  the 
invention  described  and  claim  in  a 
pending  U.S.  Patent  Application 
entitled  "Apparatus  and  Method  for 
High  Speed  Characterization  of 
Surfaces,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  the  license  to  Laser  Technology 
should  be  sent  to  Beth  Vrioni,  John  F. 
Kennedy  Space  Center,  Mail  Code  DE- 
TPO.  Kennedy  Space  Center.  FL  32899. 

DATES:  Responses  to  this  Notice  must  be 
received  within  60  days  from  date  of 
publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Vrioni  at  (407)  867-2780. 

Dated:  January  22.  1996. 
Edward  A.  FranJde, 
General  Counsel. 
[FR  Doc.  96-1756  Filed  1-29-96;  8:45  am] 

BttJJNO  OOOE  7S10-01-M 


[Notice  96-006] 

Notice  Of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  Prospective  Patent 

License. 

summary:  NASA  hereby  gives  notice 
that  UE  Systems  Inc.  of  Elmsford.  New 
York,  has  applied  for  an  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  a  pending  U.S. 
Patent  Application,  entitled  "Ultrasonic 
Leak  Detection  System",  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  to  UE 
Systems  Inc.  should  be  sent  to  Beth 
Vrioni.  John  F.  Kennedy  Space  Center, 
Mail  Code  DE-TPO,  Kennedy  Space 
Center.  FL  32899. 

DATES:  Responses  to  this  Notice  must  be 
received  by  April  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Vrioni  at  (407)  867-2780. 

Dated:  January  22. 1996. 
Edward  A.  Frankle, 
General  Counsel. 
jFR  Doc.  96-1755  Filed  1-29-96;  8:45  am) 

BtLUNQ  COOe  7S10-01-M 

[Notice  (96-004)1 

Notice  Of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 
SUMMARY:  NASA  hereby  gives  notice 
that  VISTA  Automation  Systems,  Inc., 
of  Frederick.  Maryland  21702  has 
requested  an  exclusive  license  to 
practice  the  inventions  protected  by 
U.S.  Patent  Application  Numt)ers  08/ 
416.598,  entitled  "THIN-LAYER 
COMPOSITE-UNIMORPH 
PIEZOELECTRIC  DRIVER  AND 
SENSOR.  "THUNDER,"  for  which  a 
U.S.  Patent  was  applied  for  on  April  4, 
1995;  60/003.633  entitled  "METHODS 
OF  FORMING  A  COMPOSITE 
COATING  WITH  PARTITT.F 
MATERLALS/READILY  DISPERSED  IN 
A  SPRAYABLE  POLYMIDE 
SOLUTION."  which  was  applied  for  on 
September  12.  1995;  08/359,752  entitled 
TOUGH,  SOLUBLE,  AROMATIC. 
THERMOPLASTIC  COPOLYIMIDES," 
which  was  applied  for  on  December  16, 
1994;  and  08/444.185  entitled 
"PROCESS  FOR  PRWAREMG  TOUGH, 
SOLUBLE.  THERMOPLASTIC 
COPOLYMIDES"  which  was  applied  for 
on  May  18, 1995,  all  by  the  United 
States  of  America  as  represented  by  the 


Administrator  ot  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich,  Patent  Counsel, 
Langley  Research  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  April  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  F.  Helfrich,  Patent  Counsel. 
Langley  Research  Center,  Mail  Code 
212,  Hampton,  VA  23681-0001; 
telephone  (804)  864-3521. 

Dated:  January  22,  1996. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  96-1753  Filed  1-29-96;  8:45  am] 

BIUJNG  COOE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No  40-34531 

Atlas  Ccrpc'3S'or,,  ijfalt  Envifonmentai 
Impact  STa'f^f'^ent 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC).  in  cooperation  wdth 
the  National  Park  Service  (NFS),  U,S. 
Department  of  Interior,  has  published  a 
Draft  Environmental  Impact  Statement 
(DEIS)  regarding  the  proposed 
reclamation  by  Atlas  Corporation  (Atlas) 
of  an  existing  uranium  mill  tailings  pile 
near  Moab.  Utah.  This  DEIS  describes 
and  evaluates  the  potential 
environmental  impacts  of  approving 
Atlas'  request  to  amend  its  existing  NRC 
License  No.  SUA-917  to  reclaim  the 
tailings  pile  in  place.  Based  on  the 
evaluations  in  this  DEIS,  the  NRC  staffs 
preliminary  conclusion  is  that  the  Atlas 
proposal  is  acceptable  with  respect  to 
environmental  costs  and  benefits. 

The  NRC  has  also  pubUshed  a  Draft 
Technical  Evaluation  Report  (DTER) 
evaluating  the  proposed  reclamation 
with  respect  to  appropriate  NRC  safety 
regulations,  primarily  Appendix  A  of  10 
CFR,  Part  40.  Until  and  unless  open 
issues  identified  in  geology,  seismology, 
geotechnicai  engineering,  erosion 
protection,  water  resources  protection, 
and  radon  attenuation  are  adequately 
resolved,  NRC  will  not  approve  the 
proposed  reclamation  plan. 
DATES:  A  public  meeting  on  the  DEIS 
and  DTER  will  be  held  at  Star  Hall  in 
Moab,  Utah,  on  Wednesday,  February 
28. 1996,  at  6:30  in  the  evening.  Written 
comments  on  either  document  should 
be  received  at  the  address  listed  below 


UMI 


within  60  days  from  the  date  of  this 
notice. 

ADDRESSES:  A  free  single  copy  of  the 
DEIS  (NUREG-1531)  and  DTER 
(NUREG-1532)  may  be  requested  by 
those  considering  public  comment  by 
writing  to  the  NRC  Publications  Section, 
ATTN:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082,  Washington,  DC  20013- 
7082.  A  copy  of  each  document  is  also 
available  for  inspection  and/or  copying 
in  the  NRC  Public  Document  Room, 
2120  L  St.  NW,  Washington.  DC. 

Any  interested  party  may  submit 
comments  on  these  documents  for 
consideration  by  the  staff.  Consistent 
with  its  past  commitments,  NRC  is 
extending  the  comment  period  15  days 
beyond  the  required  minimum  of  45 
days.  To  be  certain  of  consideration, 
comments  on  these  reports  must  be 
received  within  60  days  from  the  date 
of  this  notice.  Comments  received  after 
the  due  date  will  be  considered  to  the 
extent  practical.  Comments  on  either 
document  should  be  sent  to  Chief,  High- 
Level  Waste  and  Uranium  Recovery 
Projects  Branch,  Mail  Stop  TWFN  7-J9, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Myron  Fliegel,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6629. 

SUPPLEMENTARY  INFORMATION:  The  NRC, 
in  cooperation  with  the  NTS,  has 
prepared  a  DEIS  regarding  the 
administrative  action  of  approving  an 
amendment  to  Atlas'  NRC  license 
authorizing  reclamation  of  uranium  mill 
tailings  at  the  existing  site  near  Moab, 
Utah.  The  uranium  mill  no  longer 
operates  and  is  currently  being 
dismantled.  The  nearby  9.52-million- 
metric-ton  (10.5-million-ton),  52.6-ha 
(130-acre),  uranium  mill  tailings  pile 

disposal.  The  DEIS  describes  the 
evaluation  concerning  (1)  the  purpose  of 
and  need  for  the  proposed  action, 
evaluated  under  NEPA  and  the  agencies' 
implementing  regulations,  (2) 
alternatives  considered,  (3)  existing 
environmental  conditions,  and  (4) 
environmental  consequences  of  the 
proposed  action  and  proposed 
mitigating  measures. 

Three  alternatives  were  evaluated. 
Atlas'  proposal  (Alternative  1)  is  to 
reclaim  the  tailings  pile  for  permanent 


disposal  and  long-term  custodial  care  by 
a  government  agency  in  its  current 
location  near  Moab,  prepare  the  162-ha 
(400-acre)  site  for  closure,  and  depart 
the  site  after  having  its  NRC  license 
terminated. 

Under  Alternative  2.  Atlas  would 
transport  all  of  the  tailings  and  other 
contaminated  material  to  an  alternate 
site.  The  DEIS  considers  the  Plateau 
site,  located  approximately  29  km  (18 
mi)  northwest  of  Moab,  as  the  primary 
alternate  site.  The  DEIS  considers 
several  alternatives  for  transporting  the 
tailings  to  the  alternate  site. 

Under  the  no-action  alternative 
(Alternative  3),  the  NRC  would  make  no 
licensing  decision,  and  Atlas  would 
cease  operations  involving  management 
of  the  tailings.  Because  this  alternative 
would  not  comply  with  regulations  and 
is  not  environmentally  acceptable,  it  is 
not  evaluated  in  detail  in  this  DEIS. 

As  documented  in  the  DEIS,  the 
NRC's  preliminary  conclusion  is  that 
Atlas'  proposal  (reclamation  on  site)  is 
acceptable  with  respect  to 
environmental  costs  and  benefits. 
Alternative  2  (transport  to  and 
stabilization  a\  an  alternate  site)  would 
result  in  some  advantages  (primarily  by 
freeing  the  current  site  near  the 
Colorado  River  for  other  uses  and 
eliminating  the  potential  for  impacts  to 
the  Colorado  River)  and  disadvantages 
(primarily  related  to  the  transport  of 
tailings  to  a  new  site  and  the  longer 
period  of  construction)  compared  to 
Alternative  1.  Alternative  2  would  be 
considerably  more  expensive  than 
Alternative  1. 

The  NRC  has  also  prepared  a  DTER 
that  evaluates  Atlas'  proposed 
reclamation  of  the  uraniiun  mill  tailings 
with  respect  to  NRC  safety  regulations. 
.NRC  regulations  applicable  to 
reclamation  of  uranium  tailings  are 
primarily  in  Part  40  of  10  CFR.  with 
specific  technical  criteria  appearing  in 
.Appendix  A.  The  DTER  is  organized  by 
the  technical  disciplines  involved  in  the 
assessment  of  the  proposed  reclamation. 
but  also  provides  a  criterion  by  criterion 
evaluation  of  Atlas'  proposed 
reclamation  with  respect  to  Appendix 
A.  The  NRC  review  identified  20  issues 
in  geology,  seismology,  geotechnicai 
engineering,  erosion  protection,  water 
resources  protection,  and  radon 
attenuation  that  preclude  the  NRC  from 
concluding  that  the  applicable 
regulations  would  be  met  imder  Atlas' 
proposed  reclamation.  Atlas  can  provide 
further  information  to  try  to  resolve 
these  issues. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  January  199§. 


For  the  Nuclear  Regulatory  Commission. 
Joseph  J.  Holonich. 
Chief,  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  96-1679  Filed  1-29-96;  8:45  am] 

BILUNQ  COOE  7590-01 -P 


Consideration  of  Valve  Mispositioning 
in  Pressurized- Water  Reactors;  Issued 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  89-10.  Supplement  7  to  notify 
hcensees  of  nuclear  power  reactors  that 
the  NRC  is  removing  the 
recommendation  that  motor  operated 
valve  (MOV)  mispositioning  be 
considered  by  pressurized-water  reactor 
licensees  in  responding  to  Generic 
Letter  89-10,  "Safety-Related  Motor- 
Operated  Valve  Testing  and 
Surveillance,"  as  was  done  for  boiling- 
water  reactor  licensees  in  Supplement  4. 
Although  this  generic  letter  supplement 
forwards  a  new  NRC  position,  no 
specific  action  or  written  response  is 
required.  This  generic  letter  is  available 
in  the  PubUc  Document  Rooms  under 
accession  number  9601190442. 
DATES:  The  generic  letter  was  issued  on 
January  24,  1996. 
ADDRESSEES:  Not  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fischer  at  (301)  415-2728. 
SUPPLEMENTARY  INFORMATIOfJ:  None. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  January,  1996. 

For  the  Nuclear  Regulatory  Conunission. 
Dennis  M.  Cnitchfield. 
Director,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  96-1682  Filed  1-29-96;  8:45  ami 

BILLING  CODE  7SM>-01-P 


pocket  No.  50-322] 

Long  Island  Power  Authority— 
Shoreham  Nuclear  Power  Station; 
Closing  of  Local  Public  Document 
Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  doctiment 
room  (LPDR)  for  records  pertaining  to 
the  Long  Island  Power  Authority  (LIPA) 
Shoreham  Nuclear  Power  Station 
located  at  the  Shoreham-Wading  River 
Public  Library.  Shoreham.  New  York. 
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This  LPDR  IS  no  longer  needed  and  will 
close  effective  March  16,  1996. 

The  Shoreham  Public  Library  has 
been  the  LPDR  for  the  Shoreham 
Nuclear  Power  Station  since  January 
1979.  Since  that  time  the  LPDR  has 
continued  to  maintain  documents  on 
the  construction  through 
decommissioning  stages  of  the  facility. 
On  April  11,  1995,  NRC  issued  an  order 
terminating  License  Number  NPF-82, 
releasing  the  facility  and  site  for 
unrestricted  use.  Therefore,  effective 
March  16,  1996,  the  LPDR  will  be 
closed. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 

Carlton  Kammerer, 

Director.  Division  of  Freedom  of  In  formation 
and  Publications  Senrices,  Office  of 
A  dm  inistra  tion . 

(FR  Doc.  96-1680  Filed  1-29-96;  8:45  ami 

BILUNQ  COOC  7S0O-O1-P 


[Docket  Nos.  72-14.  50-348.  72-1004 
(License  No.  NPF-3)] 

Davis-Besse  Nuclear  Power  Station; 
Toledo  Edison  Company;  Receipt  of 
Petition  for  Director's  Decision  Under 
10  C.F.R.  §2.206 

Notice  is  hereby  given  that  by  a 
Petition  dated  December  5,  1995,  filed 
on  behalf  of  the  Toledo  Coalition  for 
Safe  Energy,  Ahce  Hirt,  Charlene 
Johnston,  Dini  Schut,  and  William 
Hoops  (Petitioners),  the  Nuclear 
Regulatory  Commission  was  requested 
to  immediately  issue  orders  tb  prevent 
the  loading  of  spent  nuclear  fuel  into 
the  VECTRA  Technologies  Inc., 
NUHOMS-24P  dry  shielded  canisters 
(DSCs)  at  the  Davis-Besse  nuclear  power 
station  until  an  NRC  rulemaidng  and/or 
license  modification  hearing  is 
conducted  on  all  safety-related  changes 
which  have  been  made  to  the  canisters, 
as  described  in  the  Safety  Analysis 
Report.  Also,  the  NRC  was  requested  not 
to  authorize  any  loading  of  the  canisters 
until  a  written  procedure  for  unloading 
in  both  urgent  and  nonurgent 
circ'jmstances  is  written,  approved,  and 
field-tested. 

Petitioners  contend  that  the  safety  of 
the  canisters  has  been  compromised 
because  of  reduction  in  the  thickness  of 
the  canister  welds.  In  addition,  they 
claim  that  the  NRC  administrative 
process  by  which  permission  was 
granted  for  VECTRA  to  deliver  the 
canisters  to  the  Davis-Besse  station  and 
for  the  canisters  to  be  used  on  site  are 
legally  suspect,  expressing  the  belief 
that  agency  rulemaking  or  some  other 
public  proceeding  is  necessary  for 


permission  for  such  a  transfer  and  use 
to  be  granted. 

The  Petition  is  being  treated  pursuant 
to  10  C.F.R.  §  2.206  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
As  provided  by  Section  2.206, 
appropriate  action  will  be  taken  on  this 
Petition  within  a  reasonable  time.  By 
letter  dated  December  18,  1995,  the 
Director  denied  the  Petitioners'  request 
for  immediate  action  on  the  Petition. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW, 
Washington,  DC  20555. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Carl ).  Paperiello. 

Director  Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  96-1681  Filed  1-29-96;  8:45  am] 
BtLUNG  COOE  7S90-01-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Information  Collection 
Activities;  Request  For  Public 
Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services. 
Washington,  DC  20549. 

Extension:  Form  40-F,  SEC  File  No. 
270-335,  OMB  Control  No.  3235-0381. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
{"Commission")  is  publishing  the 
following  summary  of  collection  for 
public  comment. 

Form  40-F  is  used  by  certain 
Canadian  issuers  to  register  securities 
pursuant  to  Section  12  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
or  as  an  atmual  report  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act.  An  estimated  320  submissions  are 
made  pursuant  to  Form  40-F,  resulting 
in  an  estimated  annual  total  burden  of 
640  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W. 
Washington.  IX  20549. 

Dated  January  23, 1996. 
Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  96-1671  Filed  1-29-96;  8:45  am] 
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[Release  No.  34-36763;  File  No.  SR- 
Phlladep-95-11] 

Self-Regulatory  Organizations; 
Ptiiladeiphla  Depository  Trust 
Company;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  To  Restate,  and  Amend 
Schedule  of  Fees  and  Charges 

January  24, 1996. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  26,  1995,  the  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by 
Philadep.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  restate 
Philadep's  schedule  of  fees  and  charges 
with  certain  amendments. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  statutory 
basis  for  the  proposed  rule  change.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
FV  below.  Philadep  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 


'  IS  U.S.C.  78s(b)(l)  (1988) 
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and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Philadep  last  filed  amendments  to  its 
fee  schedule  in  July  1995.3  philadep 


hereby  increases  certain  fees  in  the  areas 
of  account  charges,  certificate 
withdrawals,  post-corporate  actions 
(reorganizations),  and  eligibility  book. 
Philadep  also  is  instituting  new  fees  for 
rush  transfers,  cancelled  transfers,  and 
customer  transmittal  messages. 


Additionally,  Philadep  seeks  to 
consolidate  and  restate  all  existing  fees 
and  charges  in  its  schedule.  This  reflects 
Philadep's  policy  to  file  annually  a 
comprehensive  schedule  of  all  existing 
fees,  charges,  and  any  amendments.  The 
amendments  to  the  fee  schedule  shall 
become  effective  January  1, 1996. 


CONSOLIDATED  RESTATEMEhJT  OF  FEES^ 


Service 


1.  ACCOUNT  FEES 

a.  General  Maintenance  Fee 

b.  Pledge  Bank  Fee 

c.  Manual  Interlace  Fee  

d.  Bearer  Municipal  Bonds  .. 

2.  CUSTODY  FEES 

a.  Registered  Securities  


b.  Bearer  Municipal  Bonds 


3.  DEPOSIT  FEES 

a.  Registered  Securities  

b.  Bearer  Municipal  Bonds  

4.  DEPOSIT  REJECT  FEES 

a.  Registered  Securities  

b.  Bearer  Municipal  Bonds  

5.  LEGAL  DEPOSITS 

Processing  fees  are  based  on  monthly  de- 
posit volume: 
Volume  Level 

0-100  

101-500  

501-1 ,000 

1 ,001-1 ,700 

1 ,701-2,500 

2,501-3,000 

3,001  and  over  

6.  WITHDRAWALS 

a.  Registered  Securities  

I 

b.  By  Certificate  

7.  CUSTOMER  NAME  MAILINGS 

a.  Full  Service 

b.  Interdepository 

c.  Transmittal  Messages  

8.  CERTIFICATE  FEES 

9.  ACCOMMODATION     TRANSFERS     AND 
IRONCLADS. 

10.  MDO  MOVEMENTS 

a.  Automated  Bobkentry  Delivery /Receive  .. 

b.  Manual  Bookentry  Delivery/Receive  


Fee 


2  The  Commission  has  modiPied  parts  of  these 
statements. 


[$360.00]  5400.00  per  month  with  account  activity. 

[$150.00]  $200.00  per  month  for  accounts  with  less  than  $10.00  of  depository  activity. 

$100.00  per  month. 

$150.00  per  month  in  additran  to  the  general  maintenance  fee. 

$200.00  per  month  in  addition  to  the  general  maintenance  fee. 

$260.00  per  month  for  bearer  twnd  account  only. 

Base  fee  of  $0.50  per  issue,  per  month. 

Plus  for  each  100  shares  or  $4,000.00  in  bonds: 

0-1  Million  Shares— $0.01. 

1-5  Million  Shares— $0,005. 

Over  5  Million  Shares— $0.0025 

Additional  $0.50  fee  per  issue  if  Philadep  eligible  only,  per  month. 

Base  fee  of  $1 .45  per  issue,  per  month. 

Plus  for  each  $1 ,000  of  par  value: 

$0-$0.5  Billion— $0,010. 

$0.5-$1.0  Billion— $0,007. 

More  than  $1  Billion— $0,005. 

$1.60  per  deposit.* 
$8.00  per  deposit. 

No  charge  if  total  deposit  rejects  are  less  than  1%  of  total  deposits  for  the  month.  Charge  of 

$10.00  per  reject  if  more  than  1%. 
$10.00  per  reject. 


Per  Deposit. 
$8.50. 
$6.00. 
$5.50. 
S5.00. 
$4.50. 

$3.50  flat  fee  for  all  legal  deposits. 
$2.75  flat  fee  for  all  legal  deposits. 

No  charge  for  deposit  rejects.  Transfer  agent  charges  will  be  passed  through  to  the  participant 
on  an  item  for  item  basis. 

$2.60  per  manual  (paper)  transfer.* 

$1 .65  per  computer  to  computer  transfer.* 

$2.60  per  terminal  originated  transfer.* 

$25.00  per  rush  transfer. 

$2.00  per  cancelled  transfer. 

[$17.95]  $22.95  per  urgent  certificate  withdrawal  (same-day  or  next-day).* 

$0.65  per  transfer,  plus  appropriate  transfer  withdrawal  charge  (fee  does  not  include  postage 

and  delivery  valuation  charges). 
$0.75  per  transfer,  for  securities  delivered  interdepository  plus  appropriate  transfer  withdrawal 

charge  (fee  does  not  include  postage  and  delivery  valuation  charges). 
$.  10  per  transmittal. 
$5.75  deposits. 
$7.50  transfers. 
$5.00  per  request,  plus  applicable  transfer  agent  fees. 

SO. 75  per  movement. 
$1.50  per  movement. 


'  Securities  Exchange  Act  Release  No.  36013  (July 
24.  1995),  60  FR  39037. 
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Service 

Fee 

c.  Automatic  Bookentry  Interdeposrtory  De- 
liveries. 

d.  Bearer  Municipal  Bonds  Automated  or 
Manual. 

11.  CNS/PHILADEP  MOVEMENTS  

$0.50  per  CUSIP  (daily  deliveries). 

$0.55  per  CUSIP  (weekly  deliveries). 
$0.60  per  CUSIP  (biweekly  deliveries). 
$0.65  per  CUSIP  (monthly  delivenes). 
$0.94  per  movement. 

$0.20  per  movement. 

$400.00  plus  $3.00  per  millwn  (plus  applkable  activity  charges). 

$0.35  each  per  line  item  to  broker  and  bank. 
$0.35  per  line  item. 
$0. 1 0  per  line  item. 

$1.50  per  cash  line  item. 
$10.0Qper  stock  dividend  payment. 

$23.00  per  position. 

$30.00  per  instruction  received  before  cut-off. 

$50.00  per  instruction  received  after  cut-off.  with  authorization. 

$25.00  per  positkwi. 

[$17.50]  $20.00  per  item  (plus  costs). 

$6.25  per  item  (one  legal  deposit  and  one  letter  of  correction  is  defined  as  one  item). 

$4.00. 

$4.00. 

No  charge. 

$15.00  per  hour. 

$15.00  per  hour,  $25.00  minimum,  plus  archive  retrieval  costs. 

$1.25  per  page. 

[$8.00]  S35. 00  per  book. 

Percentage  of  bank  broker  call  rate. 

$0.40  per  confimi. 

$0.09  to  broker. 

$0.09  to  broker  and  clearing  agent. 

$0.09  to  broker  and  deanng  agent. 

$0.26  per  receive  and  per  delivery  to  broker  and  clearing  agent. 

5%  off  Philadep  charges  for  participants  with  10,001  to  15,000  trades  per  month. 
An  additional  5%  off  Philadep  charges  for  participants  with  15,001  to  30,000  trades  per  month. 
An  additional  5%  off  Philadep  charges  for  participants  with  30,001  to  45,000  trades  per  month. 
An  additional  5%  off  Philadep  charges  for  participants  with  45,001  or  more  trades  per  month. 
$0.40  per  deposit  for  participants  utilizing  Philadep  ADS  and  CNM  services. 

1 
$50.00  per  month.                                                                                                                                       -    1 
$200.00  per  month.                                                                                                                                          i 
$75.00  each  request.                                                                                                                                 \ 

I 
$150.00  per  month.                                                                                                                                          ! 
SIOO.OO  per  month.                                                                                                                                          ': 
$50.00  each  request.                                                                                                                                        I 

$150.00  per  month.                                                       •                                                                            j 

$250.00  per  month.                                                                                                    '                                      j 
$200.00  per  month.                                                                                                                                          ' 
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12.  UNDERWRITINGS  

13.  PLEDGE  FEES 

a.  Bank  loan  pledge  or  release  

b.  OCC  pledge  or  release  

c.  SCCP  margin  pledge  (no  charge  for  re- 
lease). 

14.  DIVIDEND  AND  INTEREST  PAYMENTS 

15.  REORGANIZATION  FEES 

20 

b.  Voluntary  Offers  

c.  Redemptions:  Stocks,  Corporate  Bonds, 
Registered  Municipal  Bonds,  others. 

d.  Post  Corporate  Actions  

16.  COMBINED  LE3AL  DEPOSITS  AND  LET- 
TERS OF  CORRECTION  (IRONCLADS). 

17.  RESEARCH  FEES 

a.  Per  photocopy  of  records 

■    A 

b.  Per  mtcrofiche  copy 

c.  Items  less  than  90  days  okJ  

J  A 

d.  Items  1  year  oW  or  less  

e  Items  over  1  vear  old 

3  0 
1996 

18.  REPORTS  ON  MICROFICHE 

19.  ELIGIBILITY  BOOK  

20.  STOCK  LOAN  PROGRAM 

Interest  charge  to  lender  

21.     NATIONAL    INSTITUTIONAL    DELIVERY 
SYSTEM  (NIDS) 
a.  Confirms  

b.  For  each  unaffirmed  trade  reported 

c.  For  each  eligible  trade  reported  

d.  For  each  ineligible  trade  reported 

e.  Automated  Settlement  

22.  PHILADEP  DISCOUNTS 

Participants  may  select  one  of  the  following 
discount  plans  (the  greater  discount  will 
apply): 
a.  Volume  

b.  Automated  Deposit  Service  (ADS) 

23.  COMPUTER  TRANSMISSION/TAPES 
a.  Eligibility  Files: 

1.  Daily  Update _ 

2.  Weekly  Full  FHe 

3.  Monthly  or  on  Request 

b.  Bookkeeping  Positions: 

1.  Daily  

2.  Weekly 

3.  Monthly  or  on  Request ..._ 

c.  Activity: 

1.  Daily  

d.  Bookkeeping  plus  Activity: 

1.  Daily  

2.  Weekly 

UMI 

e.  Cash  Settlement  (fee  Includes  both  divi- 
dends and  reorganizations;  transmissions 
are  separate): 
1.  Daily  

i 
i 

$100.00  per  month.                                                                                                                                    1 

i 
1 

$100.00  per  month.                                                      '                                                                              r 

f.  Record  Date  Positions: 

1.  Daily  
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CONSOLIDATED  RESTATEMENT  OF  FEES'*— Continued 


Service 

Fee 

g.  Status  of  Withdrawals  by  Transfer 

1.  Daily 

24.  PHILANET  TERMINAL 

a.  Dedicated  Line  „ 

b.  Dial-up  Line  

c  Installation 

$100.00  per  montfi. 

$250.00  per  nronth. 
$150.00  per  month. 
$600.00 

d  Usage       

No  Charge. 

25  POSITION  LISTINGS  

$45.00— per  individual  request  (per  date,  per  CUSIP)  (plus  costs). 

$360.00  annually — monthly  basis  (plus  costs). 
$1,300.00  annually— weekly  basis  (plus  costs). 

*  Deleted  text  is  bracketed.  New  text  is  italicized. 
'Transfer  and  deposit  activity  subject  to  pass-through  costs. 


The  aforementioned  fee  revisions  are 
intended  to  align  fees  with  costs 
incurred  to  provide  particular  services. 
The  proposed  rule  change  is  consistent 
with  section  17A(b)(3)(D)  of  the  Act »  in 
that  it  provides  for  equitable  allocations 
of  reasonable  dues,  fees,  and  other 
charges  among  participeints. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadep  does  not  perceive  any 
burdens  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

A  Philadep  participant  bulletin  will 
notify  participants  of  changes  to  the  fee 
schedule  and  advise  them  to  whom  they 
may  direct  questions  upon  receipt  of  the 
new  fee  schedule 

in.  Date  of  EfFectivpDf^ss  ot  the 

Proposed  Hmt'  (,hant;e  anci  TiminsJ  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)6  and  Rule  19b-^(e)(2)  ^ 
promulgated  thereunder  because  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  Philadep.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


s  15  U.S.C.  78q-l  (b)(3)(D)  (1988). 
•15  U.S.C  78s(b)(3)(A)(ii)  (1988). 
'  17  CFR  240.19b-4(e)(2)  (1994). 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimicaUons  relating  to  the 
proposed  rule  change  lietween  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  Philadep.  All 
submissions'should  refer  to  File  No. 
SR-Philadep-95-11  and  should  be 
submitted  by  February  20. 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  96-1672  Filed  1-29-96;  8:45  am] 
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[Rei  No.  IC-21695;  International  Series  Rel. 
No   921:812-«9041 

Banque  Paribas  sDeutscnland)  OHG  et 

al  ;  Notice  of  Appi. cation 

January  23, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  AppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "Act"). 


•17  CFR  200.30-3(a)(12)  (1994). 


APPLICANTS:  Banque  Paribas 
(Deutschland)  OHG  ("BPD")  and 
Banque  Paribas  ("Banque  Paribas"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  from 
section  17(f) 

SUMIMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
registered  management  investment 
companies  for  which  BPD  acts  as 
foreign  custodian  or  subcustodian  (other 
than  investment  companies  registered 
imder  section  7{d))  ("Investment 
Companies")  to  maintain  their  foreign 
securities  and  other  assets  in  the 
custody  of  BPD. 

FILING  DATES:  The  apphcation  was  filed 
on  December  15,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20, 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants.  Banque  Paribas 
(Deutschland)  OHG.  Griineburgweg  14. 
60322  Frankfurt  A.M.,  Germany,  and 
Banque  Paribas,  3  rue  d'Antin,  75002 
Paris,  France. 

FOR  FURTHER  INFORNIATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
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SUPPLEMENTARY  INFORMATION:  The 
iwi.v.,..  ...g  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  BPD,  a  general  partnership 
organized  under  German  law,  is 
licensed  and  regulated  as  a  banking 
institution  under  the  laws  of  Germany. 
Banque  Paribas,  organized  under  the 
laws  of  France  as  a  stock  corporation,  is 
one  of  the  three  general  partners  of  BPD. 
The  other  general  partners  of  BPD  are 
Paribas  Deutschland  B.V.,  organized 
under  the  laws  of  The  Netherlands  as  a 
limited  liability  corporation,  and 
Paribas  Verwaltungs-und 
Beteiligungesellschaft  mbH,  organized 
under  the  laws  of  Germany  as  a  limited 
liability  corporation.  Both  are 
subsidiaries  of  Banque  Paribas.  Under 
German  law,  each  partner  of  BPD  is 
jointly  and  severally  liable  to  the 
creditors  of  BPD. 

2.  According  to  its  partnership 
agreement  (the  "Partnership 
Agreement"),  the  scope  of  BPD's 
permissible  business  covers  all 
segments  of  the  banking  business 
permitted  for  banking  institutions  by  the 
Bundesaufscichtsaint  flit  das 
Kreditwesen  (the  "BAK ').  BAK  has 
specifically  authorized  BPD  to  engage  in 
all  banking  activities  contemplated  by 
the  German  Federal  Banking  Act, 
including,  among  others,  deposit  taking, 
lending,  securities  activities,  guarantee, 
and  custodianship  activities.  BPD 
currently  maintains  sizable  activities  in 
all  such  areas,  including  the  custody  of 
securities.  As  of  December  31,  1994, 
BPD  had  assets  in  excess  of  U.S.  $1.1 
billion  and  partners'  equity  of 
approximately  U.S.  $69.4  million. 

3.  One  hundred  percent  of  Banque 
Paribas's  voting  ri^ts  and  98.5%  of  its 
equity  is  owned,  directly  and  indirectly, 
by  Compagnie  Financiere  de  Paribas 
("Paribas"),  a  leading  French  and 
international  financial  institution.  At 
December  31,  1994,  Banque  Paribas  had 
total  consoldiated  assets  of 
approximately  U.S.$175.7  billion,  and 
rnnsnlidatfid  shareholders'  equity  of 
approximately  U.S.$3.4  billion 
(excluding  minority  interests).  At 
December  31.  1994,  Paribas  had  total 
consolidated  assets  of  approximately 
U.S.$242.2  billion,  and  consolidated 
shareholders'  equity  of  approximately 
U.S.$8.1  billion  (excluding  minority 
interests). 

4.  Banque  Paribas  recently  acquired 
the  custodial  services  business  of  J.P. 
Morgan  in  several  European  countries, 
including  Germany.  As  a  result  of  this 
transaction.  BPD  acquired  the  systems. 


the  computer  hardware  and  suttware, 
and  the  personnel  dedicated  to  J.P. 
Morgan's  German  custodial  services 
operations. 

5.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  exempting  BPD, 
Banque  Paribas,  and  any  Investment 
Company  for  which  BPD  acts  as 
custodian  or  subcustodian,  from  section 
17(f)  of  the  Act.  The  order  would  permit 
BPD,  as  custodian  of  the  securities  and 
other  assets  of  an  Investment  Company 
(the  "Securities") '  or  as  subcustodian  of 
such  Securities,  to  accept  deposits  of 
such  Securities  in  Germany,  but  only 
under  an  agreement  in  which  Banque 
Paribas  assumes  responsibility  for 
certain  losses  of  Securities  held  by  BPD 
as  custodian  or  subcustodian. 

Applicants'  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
that  an  Investment  Company  may  place 
and  maintain  its  securities  and  similar 
assets  in  the  custody  of  (a)  a  bank  or 
banks  meeting  the  requirements  of 
section  26(a)  of  the  Act,  (b)  a  member 
Hrm  of  a  national  securities  exchange, 
(c)  the  Investment  Company  itself,  or  (d) 
a  system  for  the  central  handling  of 
securities  established  by  a  national 
securities  exchange  or  national 
securities  assoi^iation  registered  with  the 
SEC.  BPD  does  not  fall  within  the 
definition  of  "bank"  as  that  term  is 
defined  in  the  Act.^ 

2.  Rule  17f-5  permits  an  Investment 
Company  to  deposit  Securities  with  an 
"eligible  foreign  custodian,"  as  defined 
therein.  Such  custodian,  includes 
among  other  institutions,  a  banking 
institution  or  trust  company 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States  that  is  regulated  as  such  by  that 
country's  government  and  that  has 
shareholders'  equity  in  excess  of  U.S. 
$200,000,000  (or  equivalent).  Banque 


'  A»  used  herein,  the  term  "Securities"  shall  not 
include  securities  issued  by  the  government  of  the 
United  States  or  by  any  State  or  any  political 
subdivision  thereof  or  by  any  agency  thereof  or  any 
securities  issued  by  any  entity  organized  under  the 
laws  of  the  United  States  or  any  State  thereof  (other 
than  certiHcates  of  deposit,  evidence  of 
indebtedness  and  other  securities,  issued  or 
gux'ar.tccd  by  a.i  entity  so  orga.Tized  which  have 
been  issued  and  sold  outside  the  United  States). 

»  Section  2(aH5)  of  the  Act  defines  a  "bank"  to 
include  a  banking  Institution  organized  under  the 
laws  of  the  United  Stales,  a  member  bank  of  the 
Federal  Reserve  System,  and  any  other  banking 
institution  or  trust  company,  whether  incorporated 
or  not,  doing  business  under  the  laws  of  any  State 
of  the  United  Slates,  a  substantial  portion  of  the 
business  of  which  consists  of  receiving  deposits  or 
exercising  fiduciary  powers  similar  to  those 
permitted  for  national  banks  under  the  authority  of 
the  Comptroller  of  the  Currency,  and  which  is 
supervised  and  examined  by  Slate  or  Federal 
authority  having  supervision  over  banks,  and  which 
is  not  operated  for  purposes  of  evading  the 
provisions  of  the  Act. 


Paribas  qualifies  as  an  "eligible  foreign 
custodian"  under  rule  17f-5.  BPD, 
however,  does  not  currently  quality  as 
an  "eligible  foreign  custodian"  because 
it  does  not  meet  the  minimum 
shareholders'  equity  requirement. 

3.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  from 
the  provisions  of  the  Act  or  any  rules 
thereunder  if  and  to  the  extent  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest,  consistent  with 
the  protection  of  investors,  and 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  believe  that  the 
proposed  arrangements  meet  the  section 
6(c)  standard.  BPD  and  Banque  Paribas 
believe  that  the  Paribas  Agreement 
would  provide  Investment  Companies 
which  deposit  Securities  with  BPD  in 
Germany  with  the  safety  and  security  of 
an  eligible  foreign  custodian  under 
section  17(f)  and  rule  17f-5. 

Applicants'  Conditions 

The  requested  exemption  would  be 
subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
with  BPD  will  comply  with  the 
provisions  of  rule  17f-5  in  all  respects, 
except  those  relating  to  the  minimum 
shareholders'  equity  requirements  of 
eligible  foreign  custodians. 

2.  Banque  Paribas  currently  satisfies 
and  will  continue  to  satisfy  the 
minimum  shareholders'  equity 
requirement  set  forth  in  rule  17f- 
5(c)(2)(i). 

3.  An  Investment  Company  or  a 
custodian  for  an  Investment  Company 
will  deposit  Securities  with  BPD  only  in 
accordance  with  a  thiree-party 
contractual  agreement  that  will  remain 
in  effect  at  all  times  during  which  BPD 
fails  to  meet  the  requirement  of  rule 
17f-5  relating  to  minimum 
shareholders'  equity.  Each  agreement 
will  be  a  three-party  agreement  among 
(a)  Banque  Paribas,  (b)  BPD.  and  (c)  the 
Investment  Company  or  custodian  of  the 
Securities  of  the  Investment  Company. 
Under  the  agreement,  BPD  will 
undertake  to  provide  specified  custodial 
or  subcustodial  services.  The  agreement 
will  further  provide  that  Banque  Paribas 
will  be  liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  BPD  of  its  responsibilities  under  the 
agreement  to  the  same  extent  as  if 
Banque  Paribas  had  been  required  to 
provide  custody  services  under  such 
agreement. 


UMI 


For  the  SEC,  jy  thu  Division  of  Investment 
Manngfinmnt,  under  driegated  authority. 
Margaret  II.  McFarlaad, 
Deputy  Secretary. 
|FK  Doc.  36-1638  Filod  1-29-96;  8:45  ami 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-21697;  812-9824] 

IDEX  Fund,  et  al.;  Notice  of  Application 

lanuary  23,  1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  IDEX  Fund  ("IDEX"),  IDEX 
II  Series  Fund  ("IDEX  II"),  IDEX  Fund 
3  ("IDEX  3"),  WRL  Series  Fund,  Inc. 
("WRL"),  (collectively,  the  "Existing 
Funds"),  any  future  registered  open-end 
management  investment  company,  or 
series  thereof,  for  which  IDEX 
Management,  Inc  ("IMI"), 
InterSecurities.  Inc  ("ISI"),  or  Western 
Reserve  Life  Assurance  Co.  of  Ohio 
("Western  Reserve,"  and  together  with 
IMI  and  ISI  the  "Investment  Advisers") 
or  any  entity  controlling,  controlled  by, 
or  under  common  control  with  the 
Investment  Advisors,  acts  as  investment 
advi.ser  (the  "Future  Funds,"  and 
together  with  the  Existing  Funds,  the 
"Funds"),  and  the  Investment  Advisers. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2), 
18(f)(1),  22(f),  and  22(g),  and  rule  2a-7 
thereunder,  under  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
section  17(a)(1),  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  thereunder  to 
permit  certain  joint  arrangements. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  that  would  permit  the 
Funds  to  enter  into  deferred 
compensation  arrangements  with  their 
independent  trustees. 
FILING  DATES:  The  application  was  filed 
on  October  16,  1995  and  amended  on 
January  18,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  "rantin*^  the  arinlirntion  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  .state  the  nature 
of  the  writer's  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washingtori,  DC  20549. 
Applicants,  201  Highland  Avenue, 
Largo,  Florida  34640. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  the 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Reference  Branch. 

Applicants'  Representations 

1.  IDEX,  IDEX  II,  and  IDEX  3  are 
Massachusetts  business  trusts  registered 
under  the  Act  as  open-end  management- 
investment  companies.  IDEX  and  IDEX 
II  currently  offer  one  series  and  eleven 
series  of  shares,  respectively,  that  are 
continuously  offered  for  sale  to  the 
general  investing  public.  IDEX  3 
currently  consists  of  one  series  of  shares 
but  discontinued  its  sale  to  new 
investors  effective  June  15,  1990.  WRL 
is  a  Maryland  Corporation  registered 
under  the  Act  as  an  open-end 
management  investment  company.  WRL 
currently  offers  eighteen  series  of 
.shares,  one  of  which  is  a  money-market 
series,  that  are  continuously  offered  for 
sale  to  insurance  company  separate 
accounts  that  fund  variable  annuity 
contracts. 

2.  Each  of  the  Investment  Advisers  is 
registered  under  the  Investment 
Advisers  Act  of  1940.  IMI  is  the 
investment  adviser  of  IDEX,  IDEX  3,  and 
the  following  five  IDEX  II  portfolios: 
Growth  Portfolio,  Global  Portfolio. 
Flexible  Income  Portfolio,  Balanced 
Portfolio,  and  Capital  Appreciation 
Portfolio.  ISI  is  the  investment  adviser 
to  the  remaining  six  IDEX  II  portfolios: 
Tax-Exempt  Portfolio,  Income  Plus 
Portfolio,  Aggressive  Growth  Portfolio, 
Equity  Income  Portfolio.  Tactical  Asset 
Allocation  Portfolio,  and  C.A.S.E. 
Portfolio.  Western  Reserve  is  the 
investment  adviser  to  each  of  the  WRL 
portfolios. 

3.  Each  Existing  Fund  has  a  board  of 
trustees/directors  (collectively,  the 
"boards"),  a  majority  of  the  members  of 
which  are  not  "interested  persons"  (the 
"Independent  Trustees")  of  such 
Existing  Fund  within  the  meaning  of 
section  2(a)(19)  of  the  Act.  The  boards 
of  IDEX,  IDEX  II,  and  IDEX  3  currently 
consist  of  the  same  seven  persons,  five 


of  whom  are  Independent  Irustees. 
Each  of  the  five  Independent  Trustees 
currently  is  entitled  to  receive  a  total 
annual  retainer  of  $13,000  of  which 
IDEX,  IDEX  II,  and  IDEX  3  each  pay  a 
pro  rata  share  based  on  its  relative  net 
assets.  In  addition,  each  of  the  five 
Independent  Trustees  receives  $1,250 
plus  reimbursement  for  incidental 
expenses  for  each  IDEX  II  board  meeting 
attended  and  $500  plus  reimbursement 
for  incidental  expenses  for  each  IDEX  or 
IDEX  3  board  meeting  attended.'  The 
board  of  WRL  currently  consists  of  five 
persons,  three  of  whom  are  Independent 
Trustees.  Each  WRL  Independent 
Trustee  is  entitled  to  receive  an  annual 
fee  of  $6,000,  and  $500  for  each  board 
meeting  attended  plus  reimbursement 
for  incidental  expenses. 

4.  Applicants  request  an  order  to 
permit  the  Independent  Trustees  to  elect 
to  defer  receipt  of  all  or  a  portion  of 
their  trustees'  fees  pursuant  to  a 
deferred  compensation  plan  (the 
"Plan")  and  related  election  agreement 
(the  "Agreement")  entered  into  between 
each  Independent  Trustee  and  the  - 
appropriate  Fund.  Under  the  Plan,  the 
Independent  Trustee  could  defer 
payment  of  trustees'  fees  (the  "Deferred 
Compensation")  in  order  to  defer 
payment  of  income  taxes,  or  for  other 
reasons. 

5.  Under  the  Plan,  the  deferred  fees 
payable  by  a  Fund  to  a  participating 
Independent  Trustee  (a  "Participant") 
will  be  credited  to  a  book  reserve 
account  established  by  the  Fund  (an 
"Account"),  as  of  the  date  such  fees 
would  have  been  paid  to  such 
Independent  Trustee.  The  value  of  the 
Account  as  of  any  date  will  be 
determined  by  reference  to  a 
hypothetical  investment  in  Class  A 
shares  of  one  or  more  portfolios  of  IDEX 
II  ("Underlying  Securities"),  as  selected 
by  a  Participant. 

6.  The  election  to  participate  in  the 
Plan  must  be  made  on  or  before 
September  30  preceding  the  calendar 
year  during  which  the  amounts  to  be 
deferred,  absent  deferral,  would  be  paid 
to  the  Participant.  The  Plan's  effective 
date  is  January  1, 1996.  In  order  to 
facilitate  implementation  of  the  Plan,  a 


•  The  boards  of  IDEX.  IDEX  II.  and  IDEX  3  have 
adopted  a  policy  whereby  any  Independent  Trustee 
in  office  on  .September  1.  1990  who  has  served  al 
least  three  years  may.  subject  to  certain  limitations, 
elect  upon  his  or  her  resignation  to  serve  as  a 
trustee  emeritus.  A  trustee  emeritus  has  no 
authority,  power,  or  responsibility  with  respect  to 
any  IDEX,  IDEX  II.  or  IDEX  3  matter.  A  trustee 
emeritus,  however,  is  entitled  to  receive  an  annual 
fee  equal  to  one-half  the  fee  then  payable  per 
annum  to  the  Independent  Trustees  of  the  Fund  or 
Funds  from  which  he  or  she  resigned,  plus 
reimbursement  of  expenses  incurred  for  attendance 
at  board  meetings. 


JUtH> 
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Participant  may  elect  to  defer  fees 
payable  during  1996  no  later  than 
January  30.  1996.  An  individual  who 
becomes  a  Participant  after  the  effective 
date  of  the  Plan  may  make  a  deferral 
election  with  respect  to  fees  that,  absent 
deferral,  would  be  paid  to  him  or  her 
during  the  remainder  of  the  calendar 
year  in  which  he  or  she  becomes  a 
Participant  on  or  before  the  date  that  is 
30  days  after  the  date  on  which  he  or 
she  becomes  a  Participant.^ 

7.  The  initial  value  of  Deferred 
Compensation  credited  to  an  Account 
will  be  effected  at  the  resf)ective  current 
net  asset  value  of  each  Fund.  Thereafter, 
the  value  of  such  Account  will  fluctuate 
as  the  net  asset  value  of  the  shares  of 
each  Fund  fluctuates  and  also  will 
reflect  the  value  of  assumed 
reinvestment  of  dividends  and  capital 
gains  distributions  from  each  Fund  in 
additional  shares  of  such  Fund. 

8.  The  Funds'  respective  obligations 
to  make  payments  of  amounts  accrued 
under  the  Plan  will  be  general 
unsecured  obligations,  payable  solely 
from  their  respective  general  assets  and 
property.  The  Plan  provides  that  the 
Funds  will  be  under  no  obligation  to 
purchase,  hold  or  dispose  of  any 
investments  under  the  Plan,  but,  if  one 
or  more  of  the  Funds  choose  to  purchase 
investments  to  cover  their  obligations 
under  the  Plan,  then  any  and  all  such 
investments  will  continue  to  be  a  part 
of  the  respective  general  assets  and 
property  of  such  Funds. 

9.  As  a  matter  of  prudent  risk 
management,  to  the  extent  a  Participant 
selects  Underlying  Securities  of  a  Fund 
other  than  the  Fund  for  which  the 
Participant  is  deferring  his  or  her 
trustee's  fees,  each  Fund  intends  in  all 
cases  to,  and  with  respect  to  any  money 
market  Fund  or  portfolio  that  values  its 
assets  by  the  amortized  cost  method 
will,  purchase  and  maintain  Underlying 
Securities  in  amounts  equal  in  value  to 
the  deemed  investments  of  the  Account 
of  its  Participants.  Thus,  in  cases  where 
the  Funds  purchase  shares  of  the 
Underlying  Securities,  liabilities  created 
by  the  credits  to  the  Accounts  under  the 
Plan  are  expected  to  be  matched  by  an 
equal  amount  of  assets  (i.e.,  a  direct 
investment  in  Underlying  Securities), 
which  assets  would  not  be  held  by  the 
Fund  if  trustees'  fees  were  paid  on  a 
current  basis. 


'  Until  such  lime  as  an  order  is  granted  with 
respect  to  the  application.  Deferred  Compensation 
will  be  credited  to  an  Account  In  the  form  of  cash, 
and  each  Account  shall  be  deemed  to  earn  interest 
at  an  annual  rate,  effective  on  each  January  1, 
determined  by  the  committee  established  by  the 
boards  to  administer  the  Plan.  The  initial  interest 
rate  shall  be  a  rale  equal  to  the  yield  on  90-day  U.S. 
Treasury  Bills. 


lU.  Payments  under  the  Plan  will  be 
made  in  one  lump  sum  or  in  quarterly 
installments  (not  to  exceed  40)  as  the 
Independent  Trustee  elects.  Upon 
application  by  an  Independent  Trustee 
and  a  determination  by  the  board  or 
such  person(s)  as  the  board  may 
designate  from  time  to  time  (the  "Plan 
Administrator")  that  the  Independent 
Trustee  has  suffered  a  severe  financial 
hardship  resulting  from  an 
unanticipated  emergency  caused  by  an 
event  beyond  the  control  of  the 
Independent  Trustee,  the  Plan 
Administrator  shall  distribute  to  the 
Trustee,  in  a  single  lump  sum,  an 
amount  equal  to  the  lesser  of  the 
amount  needed  by  the  Independent 
Trustee  to  meet  the  hardship,  or  the 
balance  of  the  Trustee's  Account. 

11.  In  the  event  of  a  Participant's 
death,  amounts  payable  under  the  Plan 
will  thereafter  be  payable  to  the 
Participant's  designated  beneFiciaries.  In 
all  other  events,  a  Participant's  right  to 
receive  payments  will  be 
nontransferable.  In  the  event  of  the 
liquidation,  dissolution,  or  winding  up 
of  a  Fund  or  the  distribution  of  all  or 
substantially  all  of  a  Fund's  assets  and 
property  to  its  shareholders  (unless  the 
Fund's  obligations  under  the  Plan  have 
been  assumed  by  a  financially 
responsible  party  purchasing  such 
assets)  or  in  the  event  of  a  merger  or 
reorganization  of  a  Fund  (unless  prior  to 
such  merger  or  reorganization,  the 
Fund's  Board  determines  that  the  Plan 
shall  survive  the  merger  or 
reorganization),  all  unpaid  amounts  in 
the  Accounts  maintained  by  such  Fund 
shall  be  paid  in  a  lump  sum  to  the 
Participants  on  the  effective  date 
thereof.3  The  Plan  will  not  obligate  any 
participating  Fund  to  retain  a  trustee  in 
such  a  capacity,  nor  will  it  obligate  any 
Fund  to  pay  any  (or  any  particular  level 
of)  trustees'  fees  to  any  trustee. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  which 
would  exempt  the  Funds:  (a)  under 
section  6(c)  of  the  Act  from  sections 
13(a)(2),  18(f)(1),  22(f),  and  22(g),  and 
rule  2a-7  thereunder,  to  the  extent 
necessary  to  permit  the  Funds  to  adopt 
and  implement  the  Plan;  (b)  under 
sections  6(c)  and  17(b)  of  the  Act  from 
section  17(a)(1)  to  permit  the  Funds  to 
sell  securities  for  which  they  are  the 
issuer  to  participating  Funds  in 
connection  with  the  Plan:  and  (c)  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder  to  permit  the  Funds  to 


-*  Applicants  acknowledge  that  the  requested 
order  would  not  permit  a  party  acquiring  a  Fund's 
assets  to  assume  a  Fund's  obligations  under  the 
Plan  if  such  obligations  would  constitute  a  violation 
of  the  Act  by  the  assuming  party. 


etiect  certain  joint  transactions  incident 
to  the  Plan. 

2.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  from  issuing  senior  securities. 
Section  13(a)(2)  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  security  not  contemplated  by 
the  recitals  of  policy  in  its  registration 
statement.  Applicants  state  that  the  Plan 
possesses  none  of  the  characteristics  of 
senior  securities  that  led  Congress  to 
enact  these  sections.  The  Plan  would 
not:  (a)  induce  speculative  investments 
or  provide  opportunities  for 
manipulative  allocation  of  any  Fund's 
expenses  or  profits;  (b)  affect  control  of 
any  Fund;  or  (c)  confuse  investors  or 
convey  a  false  impression  as  to  the 
safety  of  their  investments.  All 
liabilities  created  under  the  Plan  would 
be  offset  by  equal  amounts  of  assets  that 
would  not  otherwise  exist  if  the  fees 
were  paid  on  a  current  basis. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  The  Plan  would  set  forth  all 
such  restrictions,  which  would  be 
included  primarily  to  benefit  the 
Participants  and  would  not  adversely 
affect  the  interests  of  the  trustees  or  of 
any  shareholder. 

4.  Section  22(g)  prohibits  registered 
open-end  investment  companies  from 
issuing  any  of  their  securities  for 
services  or  for  property  other  than  cash 
or  secuiities.  This  provision  prevents 
the  dilution  of  equity  and  voting  power 
that  may  result  when  securities  are 
issued  for  consideration  that  is  not 
readily  valued.  Applicants  believe  that 
the  Plan  would  merely  provide  for 
deferral  of  payment  of  such  fees  and 
thus  should  be  viewed  as  being  issued 
not  in  return  for  services  but  in  return 
for  a  Fund  not  being  required  to  pay 
such  fees  on  a  current  basis. 

5.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
"money  market  funds,"  as  defined 
under  the  rule,  that  would  prohibit  a 
Fund  that  is  a  money  market  Fund  from 
investing  in  the  shares  of  any  other 
Fund.  Applicants  believe  that  the 
requested  exemption  would  permit  the 
Funds  to  achieve  an  exact  matching  of 
Underlying  Securities  with  the  deemed 
investments  of  the  Accounts,  thereby 
ensuring  that  the  deferred  fees  would 
not  affect  net  asset  value. 

6.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionally  or 
unconditionally,  by  order,  exempt  any 
person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
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necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
submit  that  the  relief  requested  from  the 
above  provisions  satisfies  this  standard. 

7.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company.  Funds  that  are  advised  by  the 
same  entity  are  "affiliated  persons" 
under  section  2(a)(3)(C)  of  the  Act  by 
reason  of  being  under  common  control. 
Applicants  assert  that  section  17(a)(1) 
was  designed  to  prevent,  among  other 
things,  sponsors  of  investment 
companies  from  using  investment 
company  assets  as  capital  for  enterprises 
with  which  they  were  associated  or  to 
acquire  controlling  interest  in  such 
enterprises.  Applicants  submit  that  the 
sale  of  securities  issued  by  the  Funds 
pursuant  to  the  Agreement  does  not 
implicate  the  concerns  of  Congress  in 
enacting  this  section,  but  merely  would 
facilitate  the  matching  of  each  Fund's 
liability  for  deferred  trustees'  fees  with 
the  Underlying  Securities  that  would 
determine  the  amount  of  such  Fund's 
liability. 

8.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
persons  concerned,  and  the  transaction 
is  consistent  with  the  policies  of  the 
registered  investment  company  and  the 
general  purposes  of  the  Act.  Applicants 
assert  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b). 
Applicants  also  request  relief  from 
section  17(a)(1)  under  section  6(c)  to  the 
extent  necessary  to  implement  the 
Deferred  Compensation  under  the  Plan 
and- Agreement  on  an  ongoing  basis. 

9.  Section  17(d)  and  rule  17d-l 
generally  prohibit  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  "on 
a  basis  different  from  or  less 
advantageous  than  that  of'  the  affiliated 
person.  Participants  will  not  receive  a 
benefit,  directly  or  indirectly,  that 
would  otherwise  inure  to  a  Fund  or  its 
shareholders.  Participants  will  receive 
tax  deferral  but  the  Plan  otherwise  will 
maintain  the  parties,  viewed  both 
separately  and  in  their  relationship  to 
one  another,  in  the  same  position  as  if 
the  deferred  fees  were  paid  on  a  current 
basis.  When  all  payments  have  been 


made  to  a  participant,  the  Participant 
will  be  no  better  off  (apart  from  the 
effect  of  tax  deferral)  than  if  he  or  she 
had  received  trustees  fees  on  a  current 
basis  and  invested  them  in  Underlying 
Securities. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  Fund 
or  any  money  market  portfolio  thereof 
that  values  its  assets  by  the  amortized 
cost  method  will  buy  and  hold 
Underlying  Securities  that  determine 
the  value  of  the  Accounts  to  achieve  an 
exact  match  between  the  liability  of  any 
such  Fund's  or  portfolio's  liability  to 
pay  deferred  fees  and  the  assets  that 
offset  that  liability. 

2.  If  a  Fund  purchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 
the  Fund  will  vote  such  shares  in 
proportion  to  the  votes  of  all  other 
shareholders  of  such  affiliated  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Dor  96-1637  Filed  1-29-96;  8:45  ami 
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agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Van  Kampen  American 
Capital  Global  Managed  Assets  Fund, 
Van  Kampen  American  Capital  Life 
Investment  Trust,  Van  Kampen 
American  Capital  Worid  Portfolio  Series 
Trust  (collectively,  the  "Funds"),  Van 
Kampen  American  Capital  Asset 
Management,  Inc.  (the  "Adviser"),  John 
Govett  &  Co.  Limited  ("Govett"),  and 
John  Govett  Holdings  Limited  ("Govett 
Holdings"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  15  (a)  and  (c) 
of  the  Act 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  the 
implementation,  without  shareholder 
approval,  of  new  sub-advisory 
agreements  (each  a  "New  Sub- Advisory 


Agreement")  for  a  period  of  up  to  120 
days  following  the  termination  of  the 
former  sub-advisory  contracts  on 
December  29, 1995  (each  a  "Former 
Sub-Advisory  Contract")  (the  "Interim 
Period").  The  order  also  would  permit 
the  sub-adviser  to  receive  from  the 
Funds  fees  earned  during  the  Interim 
Period  after  shareholders  have  approved 
the  New  Sub- Advisory  Agreements.  The 
order  further  would  allow  the 
implementation,  without  board  of 
trustee  approval,  of  the  New  Sub- 
Advisory  Agreements,  for  a  limited 
period  of  time. 

RUNG  DATES:  The  application  was  filed 
on  December  28, 1995,  and  amended  on 
January  23,  1996. 

HEARING  OR  N0T1RCATI0N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  19,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  Transco  Tower,  2800  Post 
Oak  Boulevard,  Houston,  TX  77056. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Alison  E.  Baur,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Adviser 
serves  as  investment  adviser  to  each 
Fund  and  has  engaged  Govett  to  serve 
as  subadviser  in  connection  with  non- 
U.S.  securities  held  by  the  Funds 
pursuant  to  the  Former  Sub- Advisory 
Contracts.  Govett  is  a  United  Kingdom 
corporation  that  is  registered  under  the 
Investment  Advisers  Act  of  1940  as  an 
investment  adviser. 

2.  On  December  7,  1995,  the  former 
ultimate  parent  of  Govett,  London 
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Pacific  Group  Limited,  entered  into  a 
sale  and  purchase  agreement  (the  "Sale 
Agreement")  with  Govett  Holdings. 
Under  the  Sale  Agreement,  Govett 
Holdings,  an  indirect  newly-formed 
majority  owned  subsidiary  of  Allied 
Irish  Banks  p.l.c,  acquired  all  of  the 
outstanding  capital  shares  of  Govett. 
Govett  Holdings  has  represented  to  the 
Adviser  and  the  Funds'  board  of  trustees 
that  it  does  not  intend  to  make  any 
significant  changes  in  the  way  Govett 
conducts  its  business. 

3.  The  Sale  Agreement  was 
consummated  on  December  29,  1995, 
immediately  after  which  the  Former 
Sub-Advisory  Contracts  terminated.  It  is 
anticipated  that  proxy  materials 
soliciting  shareholder  votes  approving 
the  New  Sub-Advisory  Agreements  will 
be  mailed  to  shareholders  on  or  about 
February  5,  1996.  Shareholder  meetings 
are  scheduled  to  take  place  on  or  about 
March  14,  1996.  The  terms  and 
conditions  of  each  New  Sub-Advisory 
Agreement  are  identical  in  all  respects 
to  those  of  the  Former  Sub-Advisory 
Contracts,  except  for  the  effective  and 
termination  dates  and  a  fee  escrow 
provision.  The  New  Sub-Advisory 
Agreements  do  not  contemplate  any 
changes  in  the  nature  of  the  service 
provided  by  Govett  or  the  compensation 
to  be  paid  by  the  Adviser  to  Govett. 

4.  (Jn  December  19, 1995,  the  board 
of  trustees  of  each  Fund  approved  the 
New  Sub-Advisory  Agreements  between 
Govett  and  the  Adviser.  However,  due 
to  weather  conditions,  one  of  the  non- 
interested  trustees  was  unable  to  be 
present  at  the  meeting  and  could  only 
participate  by  telephone.  Because  a 
sufficient  number  of  non-interested 
trustees  was  not  present  at  this  meeting, 
the  New  Sub- Advisory  Agreements 
remain  subject  to  approval  by  the  non- 
interested  trustees  at  in-person 
meetings.  These  meetings  have  been 
scheduled  for  January  25,  1996.  At  these 
meetings,  it  is  anticipated  that  the 
trustees  will  confirm  their  approvals  of 
the  New  Sub-Advisory  Agreements  on 
the  basis  that  they  are  in  the  best 
interests  of  the  Funds'  shareholders  and 
the  interests  of  the  Funds  and  their 
shareholders  will  not  be  diminished  as 

a  result  of  the  transactions.  Thus,  the 
New  Sub-Advisory  Agreements  should 
be  recommended  for  approval  by  the 
Funds'  shareholders. 

5.  The  portion  of  the  advisory  fees 
received  by  the  Adviser  from  each  Fund 
and  payable  to  Govett  for  services 
rendered  during  the  Interim  Period  will 
be  maintained  in  an  interest-bearing 
escrow  account.  Amounts  in  the 
account  will  be  paid  to  Govett  only  after 
approval  by  the  non-interested  trustees 
at  the  January  meetings  and  by  the 


shareholders  ot  the  New  SutnAdvisory 
Agreements  and  receipt  of  the  requested 
exemptive  relief.  The  escrow  agent 
would  release  the  monies  in  each 
account  as  provided  above,  only  upon 
receipt  of  a  certificate  of  an  officer  of  the 
Fund  (none  of  who  is  an  affiliate  of 
Govett)  stating,  in  the  case  where  the 
monies  are  to  be  delivered  to  Govett, 
that  the  New  Sub-Advisory  Agreements 
have  received  the  requisite  non- 
interested  trustee  and  shareholder  votes 
or,  in  the  case  where  the  monies  are  to 
be  returned  to  the  Funds,  that  the 
Interim  Period  has  ended.  Before  any 
such  certificates  were  sent,  the  board  of 
trustees  of  the  relevant  Fund  would  be 
notified. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  an  exemption 
pursuant  to  section  6(c)  from  section 
15(a)  of  the  Act  to  permit  the 
implementation,  without  shareholder 
approval,  of  the  New  Sub-Advisory 
Agreements  during  the  Interim  Period. 
Applicants  also  request  relief  so  that 
Govett  may  receive  all  fees  earned  under 
the  New  Sub- Advisory  Agreements 
during  the  Interim  Period  if  and  to  the 
extent  they  are  approved  by  the 
shareholders  of  a  Fund.  Applicants  also 
seek  relief  from  section  15(c)  of  the  Act 
to  permit  the  implementation  of  the 
New  Sub-Advisory  Agreements  before 
approval  by  the  board  of  trustees,  which 
is  expected  to  be  given  on  January  25, 
1996. 

2.  Section  15(a)  prohibits  an 
investment  adviser  from  providing 
investment  advisory  services  to  a 
registered  investment  company  except 
under  a  written  contract  that  has  been 
approved  by  a  majority  of  the  voting 
securities  of  such  investment  company. 

Section  15(a)  further  requires  that 
such  written  contract  provide  for  its 
automatic  termination  in  the  event  of  an 
assignment.  Section  2(a)(4)  defines 
"assignment"  to  include  any  direct  or 
indirect  transfer  of  a  contract  by  the 
assignor.  The  consummation  of  the  Sale 
Agreement  resulted  in  an  "assignment," 
within  the  meaning  of  section  2(a)(4),  of 
the  Former  Sub-Advisory  Contracts, 
thereby  resulting  in  the  termination  of 
each  Former  Sub-Advisory  Contract, 
according  to  its  terms. 

3.  Section  15(c)  requires  that  all 
investment  advisory  contracts  be 
approved  by  a  majority  of  an  investment 
company's  trustees  who  are  not 
interested  persons  of  the  investment 
adviser  at  an  in-person  meeting  called 
for  the  purpose  of  voting  on  the 
approval  of  the  advisory  contract. 

4.  Section  6(c)  provides,  in  relevant 
part,  that  the  SEC  may,  conditionally  or 
unconditionally,  by  order,  exempt  any 


person  or  class  of  persons  from  any 
provision  of  the  Act  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  consistent  with  the  protection 
of  investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
submit  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  believe  that  the 
requested  relief  is  necessary,  as  it  would 
permit  continuity  of  management 
notwithstanding  the  sale  of  Govett  and 
the  resulting  assignment  of  the  Former 
Sub-Advisory  Contracts.  Applicants 
state  that  obtaining  shareholder 
approval  prior  to  the  consummation  of 
the  Sale  Agreement  was  not  possible 
due  to  the  short  period  of  time  between 
the  execution  of  the  Sale  Agreement  and 
the  anticipated  closing  date  of  the 
transaction.  In  addition,  applicants 
believe  that  the  Funds  made  a  good  faith 
effort  to  comply  with  section  15(c)  by 
holding  board  of  trustees  meetings  on 
December  19, 1995,  which  did  not  have 
the  required  number  of  non-interested 
trustees  present  due  to  factors  beyond 
the  Funds'  control,  namely  the  weather. 
Further,  applicants  state  that  the  scope 
and  quality  of  services  provided  by 
Govett  to  the  Funds  during  the  Interim 
Period  will  not  be  diminished,  and  each 
Fund  will  operate  under  its  new  Sub- 
Advisory  Agreement,  which  is 
substantially  the  same  as  its  Former 
Sub-Advisory  Contract.  Applicants 
believe  that  depriving  Govett  of  fees  for 
the  Interim  Period  would  be  a  harsh 
result  and  would  serve  no  useful 
purpose. 

Applicants'  Conditions 

Applicants  expressly  consent  to  the 
following  conditions  in  connection  with 
the  request  for  exemptive  relief: 

1.  The  New  Sub-Advisory  Agreements 
will  have  the  same  terms  and  conditions 
as  the  Former  Sub-Advisory  Contracts, 
except  for  their  effective  and 
termination  dates  and  fee  escrow 
provisions. 

2.  The  portion  of  the  Adviser's  fee 
payable  by  the  Adviser  to  Govett  under 
the  New  Sub-Advisory  Agreements  will 
be  placed  into  interest-bearing  escrow 
accounts  by  the  Adviser  immediately 
after  receipt.  The  escrow  arrangements 
will  be  established  and  maintained  as 
follows:  (a)  Fees  payable  to  Govett 
during  the  Interim  Period  under  the 
New  Sub-Advisory  Agreements  would 
be  paid  into  interest-bearing  escrow 
accounts  maintained  by  the  escrow 
agent;  and  (b)  the  amounts  in  the  escrow 
accounts  (including  interest  earned  on 
fees  paid)  would  be  paid  to  Govett  on 
behalf  of  a  Fund  only  upon  approval  by 
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the  non-intere§ted  members  of  the 
boards  of  trustees  at  in-person  meetingi 
and  the  Funds'  shareholders  of  the  New 
Sub-Advisory  Agreements  or,  in  the 
absence  of  such  approval,  returned  to 
such  Fund. 

3.  The  Funds  will  hold  in-person 
trustees'  meetings  in  January,  1996  to 
confirm  their  December  approval  of  the 
New  Sub-Advisory  Agreements.  In 
addition,  shareholder  meetings  will  be 
held  in  March,  1996  to  vote  on  the 
approval  of  the  New  Sub-Advisory 
Agreements,  and  such  approvals  will  be 
obtained  on  or  before  the  120th  day 
following  the  termination  of  the  Former 
Sub-Advisory  Contracts. 

4.  Govett  Holdings  will  bear  the  costs 
of  preparing  and  filing  this  request  for 
exemptive  relief  and  the  costs  related  to 
the  solicitation  of  shareholder  approval 
of  the  Funds'  shareholders  necessitated 
by  consummation  of  the  Sales 
Agreement. 

5.  The  Adviser  will  take  all 
appropriate  steps  to  ensure  that  the 
scope  and  quality  of  sub-advisory 
services  provided  to  the  Funds  by 
Govett  during  the  Interim  Period  will  be 
at  least  equivalent,  in  the  judgment  of 
the  respective  boards  of  trustees,  to  the 
scope  and  quality  of  services  previously 
provided  by  Govett.  If  there  is  a  material 
change  in  the  personnel  providing 
material  services  to  the  Funds  during 
the  Interim  Period,  Govett  and  the 
Adviser  will  notify  the  respective 
Boards  of  Trustees  of  the  affected  Funds 
to  ensure  that  they,  including  a  majority 
of  the  non-interested  trustees,  are 
satisfied  that  the  services  provided  will 
not  be  materially  diminished  in  scope 
and  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  96-1673  Filed  1-29-96;  8:45  ami 
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[Rel.  No.  IC-21698;  812-9912] 

Walnut  Propenies  Limuea  Pannership, 
eta!.;  Notice  ot  Application 

January  23, 1996. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  Walnut  Properties  Limited 
Partnership  (the  "Partnership"),  and 
John  J.  Hansman  ("Hansman")  and 
Summit  Investment  Services,  Inc. 


("Summit")  (collectively,  the  "General 
Partners"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  all  provisions  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the 
Partnership  to  invest  in  limited 
partnerships  that  engage  in  the 
ownership  and  operation  of  apartment 
complexes  for  low  and  moderate  income 
persons. 

RUNG  DATE:  The  application  was  filed 
nn  Dp<  f'mber  15,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20,  1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wn-iter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
SU-eet  NW.,  Washington,  D.C.  20549. 
Applicants,  600  Stewart  Street,  Suite 
1704,  Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0654,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  formed  as  a 
Washington  limited  partnership  on 
Aiioiist  11,  1995.  The  Partnership  will 
operate  as  a  "two-tier"  partnership,  i.e., 
the  Partnership,  as  a  limited  partner, 
will  invest  in  other  limited  partnerships 
(the  "Property  Partnerships").  The 
Property  Partnerships  will  be  managed 
by  general  partners  (the  "Developer 
General  Partners")  that  are  not  affiliated 
with  the  Partnership  or  the  General 
Partners.  The  Property  Partnerships,  in 
turn,  will  engage  in  the  ownership  and 
operation  of  apartment  complexes 
("Properties")  expected  to  qualify  for 
low  income  housing  tax  credits 


("Credits")  under  the  Internal  Revenue 
Code  of  1986  (the  "Code"). 

2.  The  objectives  of  the  Partnership 
are  to:  (a)  provide  tax  benefits,  including 
Credits  and  passive  activity  losses, 
which  investors  may  use  to  offset  their 
Federal  income  tax  liabilities;  (b) 
distribute  proceeds  from  liquidation, 
sale,  or  refinancing  transactions;  and  (c) 
to  the  extent  permitted  by  the  terms  of 
applicable  local,  state,  and/or  federal 
government  assistance,  distribute  cash 
from  operating  the  Properties. 

3.  Units  of  limited  partnership 
interest  in  the  Partnership  (the  "Units") 
will  be  offered  and  sold  without 
registration  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  in  reliance 
on  section  4(2)  of  the  Securities  Act  and 
Regulation  D  thereunder.  No  Units  will 
be  sold  unless  subscriptions  to  purchase 
at  least  six  Units  (the  "Minimum 
Offering")  are  received  and  accepted  by 
the  General  Partners  prior  to  September 
30,  1996.  If  the  Minimum  Offering  has 
not  been  sold  by  such  date,  no  Units 
will  be  sold  and  all  funds  received  from 
subscribers  will  be  refunded  with 
interest. 

4.  Until  the  Minimum  Offering  has 
been  sold,  offering  proceeds  will  be 
deposited  and  held  in  trust  for  the 
benefit  of  purchasers  in  an  escrow 
account  with  Seattle-First  National  Bank 
in  Seattle,  Washington,  to  be  used  only 
for  the  specific  purposes  set  forth  in  the 
Confidential  Private  Placement 
Memorandum  dated  November  21,  1995 
(the  "Memorandum").  The  Partnership 
intends  to  apply  offering  proceeds  to  the 
acquisition  of  limited  partnership 
interests  in  the  Property  Partnerships  as 
promptly  as  possible  (although  such 
proceeds  may  be  invested  temporarily 
in  bank  time  deposits,  certificates  of 
deposit,  money  market  accounts,  and 
government  certificates).  The 
Partnership  will  not  trade  or  speculate 
in  temporary  investment. 

5.  The  Partnership  will  require  that 
each  purchaser  of  Units  represent  in 
writing  that  such  purchase  meets  the 
applicable  suitability  standards.  Each 
individual  subscriber  must  represent 
that  he  or  she  has:  (a)  a  net  worth 
(exclusive  of  home,  home  furnishings, 
and  automobiles)  of  at  least  $200,000 
per  Unit;  or  (b)  a  net  worth  (exclusive 
of  home,  home  furnishings  and 
automobiles)  of  not  less  than  $125,000 
per  Unit  and  annual  income  of  at  least 
$100,000  ($75,000  in  the  case  of  a 
purchase  of  one-half  of  a  Unit).  Units 
will  be  sold  in  certain  states  only  to 
persons  who  meet  different  standards, 
as  set  forth  in  the  Memorandum.  The 
Partnership  will  also  allow  certain 
corporate  subscribers  to  purchase  Units. 
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6.  Although  the  Partnership  will  not 
have  responsihility  for  the  day-to-day 
management  of  the  Properties,  the 
Partnership's  ownership  of  limited 
partnership  interests  in  the  Property 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
each  Property.  Typically,  the 
Partnership  will  acquire  at  least  a  98% 
interest  in  the  profits,  losses,  Credits, 
and  cash  flow  of  each  Property 
Partnership.  In  addition,  the  General 
Partners  anticipate  that  the  Partnership 
will  receive  approximately  49.99%  of 
any  gain  and  residual  proceeds 
generated  by  the  Property  Partnerships. 
A  small  percentage  interest  in  these 
items  will  be  allocated  to  Summit  as  the 
special  limited  partner,  and  the 
remaining  interest  in  such  items  will  be 
allocated  to  the  Developer  General 
Partner. 

7.  In  some  cases,  however,  the 
Partnership  and  Summit  may  acquire 
smaller  aggregate  percentage  interests  in 
a  particular  Property  Partnership.  In 
those  cases  where  the  Partnership 
acquires  less  than  a  98%  interest  in  the 
profits,  losses.  Credits,  and  cash  flow  of 
a  Property  Partnership:  (a)  the 
Partnership  will  own  a  minimum  of 
49.49%  of  such  Property  Partnership 
items;  and  (b)  the  balance  of  the  limited 
partnership  interest  in  such  Property 
Partnership,  after  the  allocation  of  a 
.01%  interest  to  Summit,  will  be  owned 
by  a  single  affiliated  "upper-tier" 
limited  partnership  of  which  Hansman 
and  Summit  will  also  be  the  general 
partners.  Moreover,  the  Partnership's 
investment  in  any  Property  Partnership 
in  which  it  owns  less  than  50%  (but 
more  than  49.49%)  of  the  profits,  losses. 
Credits,  and  cash  flow  will  not 
constitute  more  than  15%  of  its 
aggregate  investment  in  all  Property 
Partnerships. 

8.  The  Partnership  and  Summit  will 
have  rights  under  the  terms  of  the 
limited  partnership  agreements  for  the 
Property  Partnerships  to  consent  to 
certain  fundamental  decisions,  which 
will  generally  include:  (a)  the  right  to 
approve  or  disapprove  any  sale  or 
refinancing  of  a  Property;  (b)  the  right  to 
replace  the  Developer  Cuiibrdl  Partner 
on  the  basis  of  the  Developer  General 
Partner's  performance  and  discharge  of 
its  obligations;  (c)  any  borrowing  of 
money  or  encumbering  of  Property 
Partnership  assets;  (d)  any  change  in 
identity  of  the  Developer  General 
Partner,  (e)  any  tax  elections;  and  (f)  any 
admission  of  additional  partners. 

9.  The  Partnership  will  be  managed 
by  the  General  Partners  pursuant  to  a 
partnership  agreement  (the  "Partnership 
Agreement").  Holders  of  Units  in  the 
Partnership  ("Investor  Limited 
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Partners"),  consistent  with  their  limited 
liabiHty  status,  will  not  be  entitled  to 
participate  in  the  control  of  the 
Partnership's  business.  However,  a 
majority-in-interest  of  the  Investor 
Limited  Partners  will  have  rights:  (a)  to 
amend  the  Partnership  Agreement 
(subject  to  certain  limitations;  (b)  to 
remove  any  General  Partner  and  elect  a 
replacement;  (c)  to  dissolve  the 
Partnership;  (d)  to  consent  to  the  sale  or 
refinancing  of  a  Property;  and  (e)  to 
designate  a  replacement  for  Summit  as 
the  special  limited  partner  of  each 
Property  Partnership.  In  addition,  under 
the  Partnership  Agreement,  each         j 
Investor  Limited  Partner  is  entitled  to 
review  all  books  and  records  of  the 
Partnership. 

10.  The  Partnership  Agreement  and 
Memorandum  contain  numerous 
provisions  designed  to  ensure  fair 
dealing  by  the  General  Partners  with  the 
Investor  Limited  Partners.  All  fees  and 
compensation  to  be  paid  to  the  General 
Partners  and  their  affiliates  are  specified 
in  the  Partnership  Agreement  and 
Memorandum.  While  the  fees  and  other 
forms  of  compensation  that  will  be  paid 
to  the  General  Partners  and  their 
affiliates  will  not  have  been  negotiated 
at  arm's  length,  applicants  believe  that 
the  compensation  and  fees  are 
reasonable  and  comparable  to  those  that 
would  be  charged  by  third  parties  for 
the  services  provided  by  the  General 
Partners  and  their  affiliates. 

11.  The  Partnership  Agreement  also 
contains  various  provisions  designed  to 
significantly  reduce  conflicts  of  interest 
between  the  Partnership  and  the 
General  Partners  and  their  affiliates.  For 
example,  in  the  event  an  investment  in 
a  Property  Partnership  becomes 
available  which  would  satisfy  the 
investment  criteria  of  the  Partnership 
and  any  other  partnership  in  which  the 
General  Partners  and/or  their  affiliates 
have  an  interest,  the  General  Partners 
will  analyze  each  opportunity  in 
relation  to  the  investment  objectives  of 
each  partnership  and  will  consider  such 
factors  as  cash  available  for  investment, 
maximum  investment  limit  per 
acquisition,  estimated  income  tax 
effects,  leverage  policies,  any  regulatory 
restrictions  on  investment  policies,  and 
the  length  of  time  funds  have  been 
available  for  investment.  The  General 
Partners  will  then  determine  which 
partnership  should  have  the 
opportunity  to  make  the' particular 
investment  and,  if  a  particular 
investment  is  suitable  for  more  than  one 
partnership,  the  General  Partners  will 
recommend  such  investment  to  the 
partnership  which  has  had  the  most 
funds  available  for  investment  for  the 
longest  period  of  time. 


Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the 
Partnership  is  not  an  investment 
company  under  sections  3(a)(1)  or 
3(a)(3)  of  the  Act.  If  the  Partnership  is 
deemed  to  be  an  investment  company, 
however,  applicants  request  an 
exemption  under  section  6(c)  from  all 
provisions  of  the  Act. 

2.  Section  3(a)(1)  of  the  Act  provides 
that  an  issuer  is  an  investment  company 
if  it  is,  or  holds  itself  out  as  being, 
engaged  primarily,  or  proposes  to 
engage  primarily,  in  the  business  of 
investing,  reinvesting,  or  trading  in 
securities.  Applicants  believe  that  the 
Partnership  is  not  an  investment 
company  under  section  3(a)(1)  because 
the  Partnership  will  be  in  the  business 
of  investing  in,  and  being  beneficial 
owner  of,  the  Properties,  not  securities. 

3.  Section  3(a)(3)  of  the  Act  provides 
that  an  issuer  is  an  investment  company 
if  it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  exceeding  40%  of  the  value  of 
such  issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items). 
Applicants  believe  that  the 
Partnership's  interests  in  the  Property 
Partnerships  should  not  be  considered 
investment  securities  because  such 
interests  are  not  readily  marketable, 
have  no  value  apart  from  the  value  of 
the  Properties  owned  by  the  Property 
Partnerships,  and  cannot  be  sold 
without  severe  adverse  tax 
consequences. 

4.  Applicants  believe  that  the  two-tier 
structure  is  consistent  with  the  purposes 
and  criteria  set  forth  in  the  SEC's  release 
concerning  two-tier  real  estate 
partnerships  (the  "Release").'  The 
Release  states  that  two-tier  real  estate 
partnerships  that  invest  in  limited 
partnerships  engaged  in  the 
development  and  operation  of  housing 
for  low  and  moderate  income  persons 
may  qualify  for  an  exemption  from  the 
Act  under  section  6(c).  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
person  frorn  any  provision  of  the  Act 
and  any  rule  thereunder  if,  and  to  the 
extent  that,  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  The  Release  lists  two  requirements, 
designed  for  the  protection  of  investors, 
which  must  be  satisfied  by  two-tier 
partnerships  to  qualify  for  an  exemption 


■  Investment  Company  Act  ReleaM  No.  6456 
(Aug.  9.  1974). 


under  section  6(c).  First,  interests  in  the 
issuer  should  be  sold  only  to  persons  for 
whom  investments  in  limited  profit, 
essentially  tax-shelter,  investments 
would  not  be  unsuitable.  Second, 
requirements  for  fair  dealing  by  the 
general  partner  of  the  issuer  with  the 
hmited  partners  of  the  issuer  should  be 
included  in  the  basic  organizational 
documents  of  the  company. 

6.  Applicants  state,  among  other 
considerations,  that  the  suitability 
standards  set  forth  in  the  Memorandum, 
the  requirements  for  fair  dealing 
provided  by  the  Partnership  Agreement, 
and  pertinent  governmental  regulations 
imposed  on  each  Property  Partnership 
by  various  Federal,  state,  and  local 
agencies  provide  protection  to 
Unitholders  comparable  to  that 
provided  by  the  Act.  In  addition, 
applicants  assert  that  the  requested 
exemption  is  both  necessary  and 
appropriate  in  the  public  interest. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  96-1639  Filed  1-29-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Avation  Proceedings;  Agreements 
p  ied  Du'ing  the  Week  Ending  January 
19,  1996 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-96-1004. 

Date /i/ed;  January  18,  1996. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Application  of  lATA  for 
Renewal  of  DOT  Approval  of 
Procedures  Permitting  Third  Parties  to 
Participate  as  Technical  Advisers  in 
Working  Group  Sessions  of  the  Billing 
and  Settlement  Plan. 
Paulette  V.  Twine, 

Chief  Documentary  Servicea  Division. 
IFR  Doc.  96-1619  Filed  1-29-96;  8:45  am] 
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Notice  of  Applications  for  Certificates 

of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  January  19.  1996 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 


Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers  Conforming  Applications  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order  a 
tentative  order  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  OST-96-1011. 

Date  filed:  January  19,  1996. 

Due  Date  for  Answers  Conforming 
Applications  or  Motions  to  Modify 
Scope:  February  16,  1996. 

Description:  Application  of  Excalibur 
Airways  Limited  pursuant  to  49  U.S.C. 
41301,  applies  for  a  foreign  air  carrier 
permit  to  engage  in  the  foreign  charter 
air  transportation  of  persons  property 
and  mail  as  follows: 
— Between  any  point  or  points  in  the 

United  Kingdom  and  any  point  or 

points  in  the  United  States  either 

directly  or  via  intermediate  or  beyond 

points  in  other  countries  with  or 

without  stopovers; 
— Between  any  point  or  points  in  the 

United  States  and  any  point  or  points 

not  in  the  United  Kingdom  or  the 

United  States;  and 
— Any  other  charter  flights  authorized 

pursuant  to  Part  212  of  the 

Department's  regulations. 
Paulette  V.  Twine, 

Chief  Documentary  Services  Division. 
[PR  Doc.  96-1620  Filed  1-29-96;  8:45  am] 

BILUNG  CODE  4910-«2-M 


Operations  by  Canaa^an  amj  Mexican 
Specialty  Air  Service  Operators 

agency:  Office  of  the  Secretary, 
Dt  pti'nient  of  Transportation. 
ACTION:  Order  to  Show  Cause,  Docket 
OST-96-1021,  Order  96-1-28. 

SUMMARY:  The  Department  is  inviting 
comments  on  its  tentative  decision  to 
grant  Canadian  and  Mexican  "specialty 
air  service"  operators  a  blanket  foreign 
aircraft  permit  under  14  CFR  Part  375  to 
conduct  such  operations  in  the  United 
States,  to  the  extent  the  operations 
covered  under  the  North  American  Free 
Trade  Agreement  (NAFTA).  The  specific 
specialty  air  services  involved  are:  aerial 
mapping,  aerial  surveying,  aerial 
photography,  forest  fire  management, 
fire  fighting,  aerial  advertising,  glider 
towing,  parachute  jumping,  aerial 
construction,  heli-logging,  aerial 
sightseeing,  flight  training,  aerial 
inspection  and  surveillance,  and  aerial 
spraying  services.  NAFTA  provides  for 


the  operation  of  these  services  on  a 
phase-in  basis,  with  coverage  for  some 
services  already  effective,  and  coverage 
for  others  becoming  effective  at  various 
times  through  January  1,  2000.  The 
blanket  foreign  aircraft  permit  the 
Department  proposes  would  remove  the 
present  requirement  that  operators 
obtain  prior  Department  approval,  on  a 
contract-by-contract  basis,  before 
conducting  those  specialty  air  services 
that  are  provided  for  and  for  which 
coverage  has  become  effective  under 
NAFTA.  The  authority  would  be  subject 
to  each  operator's  compliance  with 
applicable  regulations  and  procedures 
of  the  Federal  Aviation  Administration, 
and  would  be  effective  until  further 
order  of  the  Department. 
DATES:  Objections  to  the  issuance  of  a 
final  order  in  this  proceeding  are  due: 
February  7, 1996.  If  objections  are  filed, 
answers  to  objections  are  due:  February 
14,  1996.  Persons  filing  pleadings 
should  contact  the  Department's  Foreign 
Air  Carrier  Licensing  Division  at  the 
telephone  number  listed  below  for  a  list 
of  persons  to  be  served  with  objections 
and  answers  to  objections. 
ADDRESSES:  All  documents  in  this 
proceeding,  with  appropriate  Hling 
copies,  should  be  filed  in  Docket  OST- 
96-1021,  addressed  to  Central  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  Room  PL401,  400 
Seventh  Street  SW.,  Washington,  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wellington,  Foreign  Air  Carrier 
Licensing  Division,  U.S.  Department  of 
Transportation,  Room  6412,  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590.  Telephone  (202)  366-2391. 

Dated:  January  24,  1996. 
Mark  L.  Gerchick, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 

IFR  Doc.  96-1655  Filed  1-29-96;  8:45  am] 

BILUNO  CODE  4910-62-l> 


Coast  Guard 

[CGD  95-074) 

Oil  Spill  Removal  Organization 
Classification  Guidelines 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has 
developed  revised  Oil  Spill  Removal 
Organization  (OSRO)  guidelines  to 
facilitate  the  preparation  and  approval 
of  facility  or  vessel  response  plans 
required  under  the  Oil  Pollution  Act. 
The  revised  OSRO  guidelines  make 
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funuanifiuai  cnaiiges  in  me  Coast 
Guard's  OSRO  classification  process. 

The  OSRO  guidelines  replace 
Navigation  and  Vessel  Circular  (NVIC) 
12-92,  Guidelines  for  the  Classification 
and  Inspection  of  Oil  Spill  Removal 
Organizations.  This  notice  announces 
the  availability  of  the  revised  OSRO 
guidelines. 

EFFECTIVE  DATE:  The  revised  OSRO 
guidelines  are  effective  December  28, 

^ccr^cj^es:  Copies  of  the  revised  OSRO 
guidelines  may  be  obtained  by 
contacting  the  National  Maritime  Center 
at  (703)  235-0018.  Facsimile  requests 
should  be  sent  to  (703)  235-1062  and 
written  requests  should  be  addressed  to: 
Publications,  National  Maritime  Center, 
4200  Wilson  Blvd.,  Suite  510,  Arlington, 
VA  22203-1804.  The  document  is  also 
available  through  the  World  Wide  Web 
at:  http://www.starsoftware.com/ 
uscgnmc/nmc/ 

FOR  FURTHER  INFORMATION  CONTACT: 
Specific  questions  regarding  the  revised 
OSRO  guidelines  should  be  directed  to 
LT  Terry  Hoover,  Response  Division  (G- 
MRO).  U.S.  Coast  Guard,  2100  Second 
Street  SW..  Washington,  DC,  20593- 
0001.  telephone  (202)  267-0448. 

Dated:  )anuary  24.  1996. 
J.  C.  Card, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

fFR  Doc.  96-1758  Filed  1-29-96;  8:45  am] 

dlLLMG  CODE  4910-14-M 


Federal  Aviation  Administration 

Approval  of  the  Noise  Compatibility 
Prcqram  for  Glendale  Municipal 
A  TDort,  Glendale,  Arizona 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 

iiistration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  for  the  Glendale  Municipal 
Airport,  submitted  by  the  city  of 
Glendale,  Arizona,  under  the  provisions 
of  Title  I  of  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (Public 
Law  96-193)  (hereinafter  referred  to  as 
"the  Act")  and  14  CFR  Part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  July  5, 1994,  the  FAA 
determined  that  the  Noise  Exposure 
Maps,  submitted  by  the  city  under  14 
CFR  Part  150.  were  in  compliance  with 
applicable  requirernents.  On  December 


z/,  lyyD,  me  .ASsLx.idie  /vuiniiusiraior 
for  Airports  approved  the  Noise 
Compatibility  Program  for  Glendale 
Municipal  Airport.  All  sixteen  (16) 
proposed  noise  at>atement,  land  use 
management  and  program  management 
measures  were  approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Noise 
Compatibility  Program  for  Glendale 
Municipal  Airport  is  December  27, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Kessler,  Environmental 
Protection  Specialist,  Airport  Division, 
AWP-611.2.  Federal  Aviation 
Administration,  Western-Pacific  Region. 
Mailing  address:  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009-2007.  Telephone 
number:  (310)  725-3615.  Street  address: 
15000  Aviation  Boulevard,  Hawthorne, 
California  90261.  Documents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLBMB4TARY  INFORMATION:  This 
notice  announces  that  the  F'AA  has 
given  its  overall  approval  of  the  Noise 
Compatibility  Program  for  Glendale 
Municipal  Airport,  effective  December 
27,  1995.  Under  Section  104(a)  of  the 
Aviation  Safety  and  the  Noise 
Abatement  Act  of  1979  (hereinafter 
referred  to  as  the  "Act"),  an  airport 
operator  who  has  previously  submitted 
a  Noise  Exposure  Map  may  submit  to 
the  FAA  a  Noise  Compatibility  Program 
which  sets  forth  the  measures  tal(.en  or 
proposed  by  the  airport  operator  for  the 
reduction  of  existing  noncompatible 
land  uses  and  prevention  of  additional 
noncompatible  land  uses  within  the 
area  covered  by  the  Noise  Exposure 
Maps.  The  Act  requires  such  programs 
to  be  developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measui^d 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 


D.  rrogram  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government 
and; 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  Airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State  or  local  law.  Approval  does  not,  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  Noise  Compatibility  Measures 
may  be  required  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Hawthorne,  California. 

The  city  of  Glendale  submitted  to  the 
FAA  on  May  12,  1994,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  October  5,  1993  through 
January  12.  1995.  The  Glendale 
Municipal  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  July  5,  1994.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  July  26,  1994. 

The  Glendale  Municipal  Airport 
study  contained  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1999.  It 
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was  requested  that  the  FAA  evaluated 
and  approve  this  material  as  a  Noise 
Compatibility  Program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  June 
30,  1995  and  was  required  by  a 
provision  of  the  Act  to  approve-or 
disapprove  the  program  within  180-days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  an  approval  of  such  program. 

The  submitted  program  contained 
sixteen  (16)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Associate 
Administrator  for  Airports  effective 
December  27,  1995. 

Outright  approval  was  granted  for  all 
sixteen  (16)  specific  program  measures. 
The  approved  measures  included  such 
items  as  encouraging  right  turns  on  the 
upwind  leg  of  Runway  1  local  traffic 
pattern;  Encourage  use  of  straight-out 
VFR  departures  from  Runway  19;  Right 
turns  for  VFR  departures  from  Runway 
1;  establishment  of  an  informal  runway 
use  program;  Encourage  use  of  AOPA 
and  NBAA  noise  abatement  and 
departure/arrival  procedures;  adoption 
of  noise-sensitive  marketing  policies; 
maintain  existing  general  plan 
designations  for  compatible  land  uses  in 
the  airport  influence  area;  retain 
existing  compatible  use  zoning  in  the 
airport  influence  area;  Encourage  the 
Flood  Control  District  to  include  airport 
noise  impacts  in  priority  setting  system 
for  flood  control  projects;  Discourage 
rezoning  to  higher  density  residential 
zones  in  unincorporated  areas  of  the 
airport  influence  area;  encourage  fair 
disclosure  to  future  property  owners; 
through  rezoning  process,  prohibit 
homes  in  {he  65  DNL  and  "runway 
approach  areas";  acquisition  of  homes 
and  undeveloped  land  within  the  65 
DNL  noise  contour;  maintain  a 
complaint  response  system,  and  review 
and  upCiSte  iioise  exposure  iv^aps  anu 
the  Noise  Compatibility  Program  as 
necessary. 

These  determinations  are  set  forth  in 
detail  in  the  Record  of  Approval 
endorsed  by  the  Associate 
Administrator  for  Airports  on  December 
27,  1995.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials,  and 
the  documents  comprising  the  submittal 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  the  Glendale 
Municipal  Airport,  Glendale,  Arizona. 


Issued  in  Hawthorne,  California  on  January 
5,  1996. 

tlerman  C.  Bliss, 

Manager,  Airports  Division,  A  WP-600, 
Western-Pacific  Region. 
|FR  Doc.  96-1626  Filed  1-29-96;  8:45  ami 
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Rulemaking  Advisory 
'  Meeting 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  rotorcraft  issues,  current 
rulemaking  actions,  and  future  activities 
and  plans. 

DATES:  The  meeting  will  be  held  on 
February  21,  1996,  9  a.m.-12  noon. 
Arrange  for  oral  presentations  by 
February  6,  1996. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Dallas  Convention  Center,  Room 
C254,  650  S.  Griffin  St.,  Dallas,  TX 
75202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Herber,  Office  of 
Rulemaking,  Aircraft  &  Airport  Rules 
Division,  ARM-200,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3498. 
SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  announced 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  II).  The  agenda 
will  include: 

1.  Presentation  of  the  status  reports  on 
the  final  rules  resulting  from  the  ARAC 
recommendations  on  "Occupant 
Protection  "  Notice  of  Proposed 
Rulemaking  (NFRM)  94-8  (59  FR  17156) 
and  "Rotorcraft  Regulatory  Changes 
Based  on  European  Joint  Airworthiness 
Requirements"  NPRM  94-36  (59  FR 
67068). 

2.  Presentation  of  the  "Work  Plan" 
and  the  "Concept  Brief  for  Normal 
Category  Gross  Weight  and  Passenger 
Issues. 

3.  Presentation  of  the  status  reports  on 
each  of  the  tasks  listed  below: 

a.  Harmonization  of  Miscellaneous 
Rotorcraft  Regulations. 

b.  Critical  parts. 

c.  Performance  and  Handling 
Qualities  Requirements. 

d.  Class  D  External  Loads. 
Attendance  is  open  to  the  public  but 

will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
February  6,  1996,  to  present  oral 
statements  at  the  meeting.  Written 


statements  may  be  presented  to  the 
committee  at  any  time  by  providing  16 
copies  to  the  Assistant  Chair  or  by 
providing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  at  the 
meeting  if  requested  10  calendar  days 
before  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  January  24, 
1996. 

Chris  A.  Christie, 

Executive  Director.  Aviatidn  Rulemaking 
Advisory  Committee. 
|FR  Doc.  96-1736  Filed  1-29-96;  8:45  am] 

BILUNG  CODE  4910-13-M 


RTCA,  Inc.,  Special  Committee  185; 
Aeronautical  Spectrum  Planning 
Issues 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
185  meeting  to  be  held  on  February  28- 
29,  1996,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Administrative  Remarks;  (2) 
Introductions;  (3)  Review  and  Approval 
of  the  Agenda:  (4)  Review  and  Approval 
of  the  Summary  of  the  Previous 
Meeting;  (5)  Review  Draft  Version  6  of 
SC-185  Report;  (6)  Develop  Conclusions 
and  Recommendations;  (7)  Other 
Business;  (8)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  Suite  102U,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  January  23, 
1996. 

Janice  L.  Peters, 
Designated  Official. 
|FR  Doc.  96-1621  Filed  1-29-96;  8:45  ami 
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w  :  -•    nc,  Joint  RTCA  Special 
Committee  180  and  EUROCAE 
Working  Group  46  Meeting;  Design 
Assurance  Guidance  for  Airborne 
Electronic  Hardware 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  joint  RTCA  Special 
Committee  180  and  EUROCAE  Working 
Group  46  meeting  to  be  held  March  19- 
21.  1996,  starting  at  8:30  a.m.  on  March 
19.  (On  subsequent  days,  meeting  begins 
at  8  a.m.)  The  meeting  will  be  held  at 
EUROCAE,  rue  Hamelin  17,  Paris, 
France.     . 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Consensus  Items;  (6)  Review  Action 
Items;  (7)  Review  Issue  Logs;  (8)  Review 
Docimient  by  Section  in  Plenary;  (9) 
Other  Business;  (10)  Agenda  for  Next 
Meeting;  (10)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW.,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  pubUc 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  January  23, 
1996. 

Janice  L.  Peters, 

Designated  Officio]. 

[FR  Doc.  96-1622  Filed  1-29-96;  8:45  am] 

BILUNG  COOC  «810-13-M 


RTCA,  Inc.;  Aviation  Systems  Design 
Guidelines  for  Open  Systems 
Interconnection  (OS!) 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  the  Special  Committee 
162  meeting  to  be  held  February  27-29, 
1996,  starting  at  9:00  a.m.  The  meeting 
wrill  be  held  at  RTCA,  1140  Connecticut 
Avenue.  NW.  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3)  Approval  of  the  Minutes  of  the 
Previous  Meeting;  (4)  Reports  of  Related 
Activities  Being  Conducted  by  Other 


Organizations:  (5)  Review  of  "ATN 
Avionics  MOPS";  (6)  Other  Business;  (7) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  January  23, 
1996. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  96-1623  Filed  1-29-96;  8:45  am) 
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Passenger  Facility  Charge  (PFC) 
Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
December  1995,  there  were  12 
applications  approved.  Additionally, 
three  approved  amendments  to 
previously  approved  applications  are 
Usted. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  City  of  Pensacola, 
Florida. 

Application  Number  95-03-C-OO- 
PNS. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $2,536,000. 

Charge  Effective  Date:  December  1 . 
1995. 

Estimated  Charge  Expiration  Date: 
August  1,  1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Pensacola 
Regional  Airport. 


Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Expand  terminal 
apron. 

Brief  Description  of  Project  Partially 
Approved  for  Use:  Expand  passenger 
terminal  building. 

Determination:  The  FAA  has  analyzed 
all  pertinent  data  submitted  by  the 
public  agency  and,  based  on  the  criteria 
in  Advisory  Circular  150/5360-13, 
Planning  and  Design  Guidelines  for 
Airport  Terminal  Facilities,  it  has 
determined  that  only  two  additional 
major  airline  gates  or  seven  additional 
commuter  gates,  instead  of  the  five 
major  airline  or  eight  commuter  gates 
requested,  are  justified  and  Pensacola 
Regional  Airport.  This  corresponds  to  a 
12,225  square  foot  expansion  instead  of 
the  47,000  square  feet  proposed. 
Therefore,  the  FAA's  approval  is  limited 
to  the  costs  associated  with  a  12,225 
square  foot  expansio,n. 

Decision  Date:  December  1,  1995. 

For  Further  Information  Contact: 
Sandra  A.  Nazar,  Orlando  Airports 
District  Office,  (407)  648-6586. 

Public  Agency:  Metropolitan  Airports 
Commission,  Minneapolis,  Minnesota. 

Application  Number:  95-03-C-OO- 
MSP. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $32,700,000. 

Charge  Effective  Date:  June  1,  1998. 

Estimated  Charge  Expiration  Date: 
May  1,  1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  Taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Minneapolis-St.  Paul  International 
Airport. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  And  Use: 
Federal  Inspection  Service  (FIS)  facility. 

Determination:  Several  elements  of 
this  project  have  been  partially 
approved  or  disapproved.  The 
relocation  of  the  World  Club, 
concessions,  and  the  parts  storage/air 
cargo  building  elements  have  been 
disapproved  as  ineligible  terminal  areas 
in  accordance  with  paragraph  551(d)(1) 
of  FAA  Order  5100.38A,  Airport 
Improvement  Program  (AlP)  Handbook. 
Only  those  nonrevenue  producing 
public-use  areas  that  are  directly  related 
to  the  movement  of  passengers  and 
baggage  in  air  carrier  and  comnuiter 
service  terminal  facilities  within  the 


boundaries  of  the  airport  are  eligible. 
The  cost  of  extinguishing  the  lease  with 
Northwest  Airlines  is  also  eligible. 
However,  the  FAA's  approval  of  the 
negotiated  lease  purchase  with 
Northwest  Airlines  is  limited  to  the 
extent  that  the  amount  requested  does 
not  exceed  the  appraised  value  of  the 
lease  hold,  as  supplied  to  the  FAA  by 
the  Metropolitan  Airports  Commission 
and  accepted  by  the  FAA. 

Decision  Date:  December  8,  1995. 

For  Further  Information  Contact: 
Gordon  Nelson,  Mirmeapolis  Airports 
District  Office,  (612)  725^358. 

Public  Agency:  Niagara  Frontier 
Transportation  Authority,  Buffalo,  New 
York. 

Application  Number:  95-02-C-OO- 
BUF. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $5,942,858. 

Charge  Effective  Date:  December  1 , 
2004. 

Estimated  Charge  Expiration  Date: 
March  1,  2006. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  exclusively  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Greater 
Buffalo  International  Airport  (BUF). 

Brief  Description  of  Projects  Approved 
for  Use  at  BUF:  Acquisition  and 
demolition  of  Airways  Hotel  and 
associated  buildings.  Demolition  of 
American  Airlines  hangar  and  cargo 
building.  New  passenger  terminal 
facility.  Circulatory  roadway  system 
improvements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  BUF: 
Schematic  design  for  overall  airport 
development,  Concept  design  for  overall 
airport  development,  Value  engineering 
for  overall  airport  development. 
ijnvironmeni3i  assessment  lOr  ovcraii 
airport  development,  Rehabilitate  north 
concourse  ramps  and  apron.  Purchase 
two  snow  blowers  and  purchase  one 
roadway  Salter.  Replace  six-foot  security 
fence.  New  passenger  terminal  facility 
utilities  corridor.  Purchase  one  dump 
truck.  Radio  system  expansion, 
Purchase  one  rubber-blade  snowplow. 

Brief  Description  of  Projects  Approved 
for  Collection  at  BUF  and  Use  at 
Niagara  Falls  International  Airport: 
Replace  runway  28R/10L  high  intensity 
runway  lights,  Bucket  loader  with  blade. 


Snow  removal  truck  and  blade,  Airport 
runway  broom.  Snow  and  ice  control 
equipment  building. 

Brief  Description  of  Projects  Approved 
for  Collection  at  BUF:  Purchase  one 
front  end  loader,  Pavement 
strengthening/taxiway  C  and  perimeter 
road,  Pavement  overlay/taxiways  D  and 
F,  Pavement  study.  Rehabilitation/ 
overlay  runway  14/32. 

Brief  Description  of  Disapproved 
Projects:  Pavement  reconstruction/ 
aprons  and  taxiways. 

Determination:  Disapproved.  The 
project  schedule  shown  in  the 
Attachment  B  for  this  project  shows  that 
the  project  will  not  meet  the 
requirements  of  section  158.33  which 
requires  implementation  within  5  years 
of  approval. 

Airfield  replacement  vehicles. 

Determination:  Disapproved.  The 
types  of  vehicles  listed  are  not  included 
in  the  types  of  vehicles  considered  AIP- 
eligible  in  Advisory  Circular  150/5200- 
23,  Snow  and  Ice  Control  Equipment, 
which  limits  eligibility  to  vehicles  such 
as  snowblowers,  snowplows,  spreaders, 
sweepers,  and  front  end  loaders. 
Therefore,  this  project  does  not  meet  the 
requriements  of  section  158.15(b)(1) 
and,  thus,  is  not  PFC  eligible. 

Decision  Date:  December  8,  1995. 

For  Further  Information  Contact: 
Philip  Brito,  New  York  Airports,  District 
Office,  (516)  295-9340. 

Public  Agency:  City  of  Kansas  City — 
Aviation  Department,  Kansas  City, 
Missouri. 

Application  Number:  95-01-C-OO- 
MCI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$64,043,000. 

Estimated  Charge  Effective  Date: 
March  t,  1996. 

Estimated  Charge  Expiration  Date: 
May  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxis. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 

accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Kansas 
City  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Paving  of 
runway  1R/19L;  taxiways  E  and  F;  and 
all  connecting  taxiways.  Terminal 
remodel  design  phase,  Taxiway  D 
rehabilitation,  Aircraft  rescue  and 
firefighting  (ARFF)  vehicles.  Overlay 
runway  1L/19R,  taxiway  A,  A1-A9, 
Terminal  apron  rehabilitation.  Land 
acquisition.  Terminal  apron  lights. 


Brief  Description  of  Projects  Approved 
for  Collection:  Overlay  runway  9/27  and 
taxiway  C,  C1-C9,  Expand  general 
aviation  apron.  Construct  FIS  facility. 
Overlay  taxiway  B,  Terminal  remodel — 
construction  phase. 

Decision  Date:  December  21,  1995. 

For  Further  Information  Contact: 
Loma  Sandrige,  Central  Region  Airports 
Division,  (816)  426-^730. 

Public  Agency:  Broome  County, 
Binghamton,  New  York. 

Application  Number:  95-02-C-OO- 
BGM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $1,124,619. 

Charge  Effective  Date:  February  1 , 
1996. 

Estimated  Charge  Expiration  Date: 
September  1, 1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
For  Use:  Land  acquisition.  Equipment 
replacement.  Emergency  access  road 
construction. 

Brief  Description  of  Project  Approved 
for  Collection:  Passenger  terminal 
refurbishment,  phase  II. 

Decision  Date:  December  21,  1995. 

For  Further  Information  Contact: 
Philip  Brito,  New  York  Airports  District 
Office,  (516)  227-3803. 

Public  Agency:  Westmoreland  County 
Airport  Authority,  Latrobe, 
Pennsylvania. 

Application  Number:  94-01-C-OO- 
LBE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  I.eve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$187,266. 

Estimated  Charge  Effective  Date: 
March  1,  1996. 

Estimated  Charge  Expiration  Date: 
October  1,  1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Passenger 
facility  charge  application.  Airline 
terminal  building  rehabilitation  and 
expansion  (phase  I),  Runway  3-21 
overlay,  ARFF  vehicle/apron  expansion, 
Airport  signage;  access  road;  snow 
removal  equipment;  and  pipe 
replacement,  Airport  maintenance 
building  expansion. 

Decision  Date:  December  21,  1995. 

For  Further  Information  Contact:  L. 
W.  Walsh,  Harrisburg  Airports  District 
Office,  (717)975-3423. 

Public  Agency:  Milwaukee  County 
Airports  Division,  Milwaukee, 
Wisconsin. 
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Application  Number:  95-03-C-OO- 
MKE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $32,037,000. 

Charge  Effective  Date:  April  1,  1999. 

Estimated  Charge  Expiration  Date: 
April  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  General 
Mitchell  International  Airport  (MKE). 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  MKE: 
Environmental  impact  statement,  West 
perimeter  fencing  replacement.  Noise 
mitigation  program — phase  1,  Sound 
insulation  of  schools  and  churches. 
West  perimeter  road  repair,  Hutsteiner 
Service  Road  repairs.  Pave  taxiway  B 
shoulder,  PFC  administrative  cost. 

Brief  Description  of  Project  Appmved 
for  Collection  at  MKE  and  Use  at 
Lawrence  /.  Timmerman  Airport:  Master 
plan  update. 

Brief  Description  of  Projects  Approved 
for  Collection  at  MKE:  Runway  7L/25R 
extension.  Surface  movement  guidance 
control  system.  School/church  sound 
insulation — phase  II. 

Decision  Date:  December  21, 1995. 

For  Further  Information  Contact: 
Franklin  D.  Benson.  Minneapolis 
Airports  District  Office,  (612)  725-4221. 

Public  Agency:  County  of  Sheridan, 
Sheridan,  Wyoming. 

Application  Number:  95-01-C-OO- 
SHR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $211 ,299. 

Charge  Effective  Date:  March  1,  1996. 

Estimated  Charge  Expiration  Date: 
September  1.  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Airport  planning 
studies,  ARFF  improvements. 

Construct  new  runway  14/32 
including  parallel  taxiway  B. 

Decision  Date:  December  21,  1995. 

For  Further  Information  Contact: 
Chris  Schaffer,  Denver  Airports  District 
Office,  (303)  286-5525. 

Public  Agency:  Parish  of  East  Baton 
Rouge  and  City  of  Baton  Rouge.  Baton 
Rouge,  Louisiana. 


Application  Number:  96-03-C-OO- 
BTR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$840,899. 

Earliest  Charge  Effective  Date:  May  1 , 
1998. 

Estimated  Charge  Expiration  Date:. 
December  1,  1998. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  No  change  to  previous 
approvals. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Terminal 
building  plans  and  specifications. 

Brief  Description  of  Project  Approved 
for  L/se;  Terminal  concept  study. 

Decision  Date:  December  27,  1995. 

For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  County  of  Eagle, 
Colorado. 

Application  Number:  95-02-C-OO- 
EGE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $3. 00. 

Total  Approved  Net  PFC  Revenue: 
$381,276. 

Earliest  Charge  Effective  Date:  March 
1,1996. 

Estimated  Charge  Expiration  Date: 
March  1,2000. 

C/as.s  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal 
project,  Land  acquisition  for  runway 
protef;tion  zone.  Install  approach  light 
system  to  runway  25. 

Decision  Date:  December  28,  1995. 

For  Further  Information  Contact: 
Chris  Schaffer,  Denver  Airports  District 
Office,  (303)  286-5525. 

Public  Agency:  Sacramento  County 
Department  of  Airports,  Sacramento, 
Califoniia. 

Application  Number:  95-02-C-OO- 
SMF. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.- $3.00. 

Total  Approved  Net  PFC  Revenue: 
$7,327,560. 

Earliest  Charge  Effective  Date:  January 
1. 1996. 

Estimated  Charge  Expiration  Date: 
March  1,  1997. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminals  and 
concourse  1  and  2  rehabilitation  pha.se 
2,  Taxiway  Y  completion,  Taxiway 
guidance  signs.  Runway  pavement 


evaluation,  laxiway  C5,  Airfield 
lighting  computerized  control  system 
replacement.  Airfield  pavement  sweeper 
replacement,  ARFF  fire  truck 
replacement.  Runway  34L  holding 
apron,  Cargo  apron  expansion. 
Commuter  terminal  addition,  ARFF 
station  building  seismic  upgrade,  800 
MHz  radio  system  phase  2,  West 
electrical  vault  seismic  upgade,  ARFF 
station  building  expansion. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  and  Use: 
Terminals  1,  2,  and  3  and 
administration  building  electrical 
system  reconstruction/upgrade. 

Determination:  In  accordance  with 
paragraph  551(d)  of  FAA  Order 
5100.38A,  revenue  producing  and  non 
public-use  space  such  as  concessions  in 
the  terminals  and  the  administration 
building  in  its  entirety  are  not  AIP 
eligible,  thus  making  utilities  which 
serve  those  areas  ineligible.  The  public 
agency  has  determined,  and  the  FAA 
concurs,  that  approximately  48  percent 
of  the  proposed  project  serves  ineligible 
areas. 

Reconstruct  electrical  vault. 

Determination:  In  accordancewith 
paragraph  551(d)  of  FAA  Order 
5100.38A,  revenue  producing  and  non 
public-use  space  such  as  concessions  in 
the  terminals,  rental  car  facilities,  as 
well  as  airport  and  airline 
administrative  spaces  are  not  AIP 
eligible,  thus  making  utilities  which 
service  those  areas  ineligible.  Only  that 
portion  of  this  project  which  relates  to 
eligible  facilities  is  eligible.  The  public 
agency  has  determined,  and  the  FAA 
concurs  that  approximately  52  percent 
of  the  proposed  projet:t  serves  ineligible 
areas. 

Brief  Description  of  Disapproved 
Projects:  Airfield  jet  rodder  vactor 
replacement. 

Determination:  Program  Guidance 
Letter  91-8.1,  which  provides  eligibility 
criteria  for  payment  sweepers,  limits  the 
eligibility  of  pavement  sweepers  at 
airports  such  as  Sacramento 
Metropolitan  Airport  to  two.  This 
project,  given  previous  PFC  approvals, 
exceed  the  maximum  number  of 
pavement  sweepers  which  are  eligible 
under  AIP  criteria.  Therefore,  this 
project  is  not  AIP  or  PFC  eligible. 

Refueler  parking  ramp. 

Determination:  This  project  is  not  AIP 
eligible  in  accordance  with  Appendix  2 
of  FAA  Order  5100.38A.  Therefore,  this 
project  does  not  meet  the  requirements 
of  section  158.15(b)  and  is  disapproved. 

Decision  Date:  December  29,  1995. 

For  Further  Information  Contact: 
Joseph  R.  Rodriguez,  San  Francisco 
Airports  District  Office.  (415)  876-2805. 
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Public  Agency:  Port  of  Seattle,  Seattle, 
Washington. 

Application  Number:  95-03-C-OO- 
SEA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$147,026,000. 

Earliest  Charge  Effective  Date:  January 
1,  1996. 

Estimated  Charge  Expiration  Date: 
July  1,2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal  apron 
improvements,  Runway  16R 
rehabilitation.  Noise  programs. 
Emergency  power  generators.  Electrical 
system  power  upgrade. 


Brief  Description  of  Projects  Approved 
for  Collection:  ARFF  training  facility. 
Safety  area  improvements — 16L/16R, 
Passenger  conveyance  system. 

Brief  Description  of  Disapproved 
Projects:  Skybridge  elevators,  Land 
acquisition  for  south  aviation  support 
area  development. 

Determination:  The  public  agency's 
financial  plans  and  other  project 
dociunentation  for  both  of  these  projects 
state  that  the  projects  were  financed 
with  the  proceeds  of  1992  revenue 
bonds.  The  public  agency  then  retired 
the  bonds  using  Airport  Development 
Fluids  (ADF).  The  public  agency 
proposes  that  the  PFC  revenues  be  used 
to  reimburse  the  ADF  for  the  cost  of  the 
projects  so  that  the  ADF  can  be  used  to 
finance  other  revenue  generating 
projects  in  the  airport  capital 
improvement  plan.  The  FAA  has 

Amendments  to  PFC  Approvals 


determined  that  the  source  of  the  ADF 
is  the  rates  and  charges  assessed  to 
airlines.  Because  of  this,  the  public 
agency  cannot  comply  with  Assurance 
8(b)  of  the  PFC  assurances,  which 
prohibits  a  public  agency  from 
including  in  its  rate  base  any  portion  of 
the  capital  cost  paid  for  with  PFC 
revenue,  for  these  projects.  Furthermore, 
based  on  the  projects  proposed  to  be 
funded  by  the  public  agency  from  the 
reimbursed  ADF,  the  PFC  revenue 
would  in  effect  be  used  to  fund 
inehgible  projects.  Therefore,  the  FAA 
has  determined  that  the  financing  plans 
for  these  projects  do  not  meet  the 
requirements  of  Part  158  and  is 
disapproving  both  projects. 

Decision  Date:  December  29, 1995. 

For  Further  Information  Contact:  Paul 
Johnson,  Seattle  Airports  District  Office, 
(206)  227-2655. 


Amendment  No.,  City,  State 


92-01 -C-02-RSW,  Fort  Myers,  FL 

91-01-C-01-SAV,  Savannah,  GA 

92-01-I-O2-ABE/94-03-U-01-ABE,  Allentown  PA. 


AmerKJment 

approved 

date 


10/12/95 
11/07/95 
12/05/95 


Amended  ap- 
proved net  PFC 
revenue 


$258,450,359 

49,908,639 

8.700,000 


Original  ap- 
proved net  PFC 
revenue 


$258,920,512 

39,501,502 

4,350,000 


Original  es- 
timated 
charge  exp. 
date 


08/01/18 
03/01/04 
07/01/96 


Amervjed 

estimated 

charge  exp. 

date 


05/01/17 
12/01/15 
03/01/00 


Issued  in  Washington,  DC  on  January  23, 
1996. 

Donna  P.  Taylor, 

Manager,  Passenger  Facility  Charge  Branch. 
[PR  Doc.  96-1624  Filed  1-29-96;  8:45  am] 
BILUNG  CODE  4»10-13-M 


Notice  of  Intent  To  Rule  on  Application 
fs96-04-C-00-rKMi  To  impose  and 
Js-^  the  Revenue  From  a  Passenger 
facipry  Cnarge  (PFC)  at  Yakima  Air 
"'e'-mma-   Submitted  by  Yakima  Air 
-p'-nina.  Board,  Yakima,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Yakima  Air  Terminal  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  February  29,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 


1601  Lind  Avenue  SW,  Suite  250; 
Seattle,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bob  Clem, 
Airport  Manager  at  the  following 
address:  Yakima  Air  Terminal,  2400 
West  Washington  Avenue,  Yakima.  WA 
98903. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Yakima  Air 
Terminal,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cayla  Morgan,  (206)  227-2653; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Seattle,  WA  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  {#96-04-C- 
00-YKM)  to  impose  and  use  PFC 
revenue  at  Yakima  Air  Terminal,  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 

On  January  22,  1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fi-om  a  PFC 
submitted  by  Yakima  Air  Terminal 


Board.  Yakima.  Washington,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  26, 1996. 

"The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1, 1996. 

Proposed  charge  expiration  date: 
February  28,  1998. 

Total  estimated  PFC  revenues: 
$432,000.00. 

Brief  description  of  proposed  project: 
Snow  removal  equipment — purchase 
two  snow  plows;  Expand  snow  removal 
equipment  (SRE)  storage  facility; 
Terminal  building  renovation  project — 
Phase  2. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
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S.W.,  Suite  540.  Kenton,  VVA  9a055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Yakima  Air 
Terminal. 

Issued  in  Renton.  Washington  on  January 
22,  1996. 
David  A.  Field, 

Manager.  Planning,  Programming  and 
Capacity  Bmnch,  Northwest  Mountain 
Region. 

(FR  Doc.  96-1737  Filed  1-29-96;  8:45  am] 
MUMQ  COM  4*1»-1»-M 


Maritime  Administration 
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[tkicket  S-«30] 


S"  poing  Company, 

Sr  Doing  Co.;  Application  for 


A  m  e  n  a  r^-  e  i  "    •  )  » "  evious  Section  804 
vviiv^T  A-- en  Autnorized  Keystone 
Sr\ipD  "q  Co.  To  Acquire  an  Interest  In 
or  Cn,ir'f>'  Nine  Foreign-Flag  Liquid 
QuiK  Vessels 

Chestnut  Shipping  Company 
(Chestnut)  requests  amendment  of 
Docket  A-180,  served  by  the  Maritime 
Administrator  (Administrator)  on 
November  15,  1990,  in  which  the 
Administrator  with  respect  to 
Operating-Differential  Subsidy 
Agreement  (ODSA),  Contract  MA/MSB- 
299,  with  Chestnut,  waived  until 
November  11,  1996,  the  provisions  of 
section  804(a)  of  the  Merchant  Marine 
Act,  1936,  as  amended  (Act),  so  as  to 
permit  Chestnut's  affiliate.  Keystone 
Shipping  Co.  (Keystone),  to  acquire  an 
interest  in  or  charter  up  to  nine  foreign- 
flag  liquid  bulk  vessels  to  be  operated  in 
U.S.  foreign  commerce,  none  to  exceed 
200,000  DWT. 

Chestnut  requests  amendment  of  the 
section  804  waiver  as  previously 
granted  to  Chestnut  in  Docket  A-180,  in 
order  to  allow  Keystone  until  February 
28, 1997,  and  any  applicable  extension 
thereto,  to  own,  charter,  manage,  act  as 
agent  or  broker  for,  or  to  have  an  interest 
in  up  to  twenty  (20)  dry,  liquid  or 
combination  liquid/dry  bulk  foreign-flag 
vessels  without  restrictions  as  to  the 
size  of  the  vessels  or  amount  of  cargo 
such  vessels  can  load.  Chestnut  advises 
that  Keystone  agrees  to  be  bound  by  the 
conditions  of  earlier  waivers  imposed 
by  the  Administrator  which  were 
designed  to  assure  against  the  diversion 
of  subsidy  monies. 

On  December  22,  1993,  the  Maritime 
Administration  authorized  separate 
ODSAs  for  the  two  original  vessels  of 
Chestnut,  as  follows: 


(1;  MA/M:>ii-zyyicij  on  ilie 
CHESTNUT  HILL,  to  expire  November 
30,  1996,  and 

(2)  MA/MSB-299(b)  on  the 
KITTANNING,  to  expire  February  28, 
1997. 

Under  either  of  these  ODSAs, 
Chestnut  is  authorized  to  operate  the 
CORONADO,  CHERRY  VALLEY, 
CHELSEA.  CHILBAR  or 
FREDERICKSBURG,  provided  that  the 
annual  amount  of  operating-differential 
subsidy  (ODS)  accrued  under  each 
ODSA  can  not  exceed  the  amount  of 
ODS  that  would  accrue  for  one-ship 
year  of  operation  of  the  vessel  named  in 
the  ODSA. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  Room  7210,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington  DC  20590.  Comments  must 
be  received  no  later  than  5:00  p.m.  on 
February  12.  1996.  This  notice  is 
published  as  a  matter  of  discretion.  The 
Maritime  Administrator  will  consider 
any  comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  2.804  Operating-Differential 
Subsidies). 

By  Order  of  the  Maritime  Administrator. 

Dated:  January  25.  1996. 
loel  C  Richard, 
Secretary. 
[FR  Doc.  96-1735  Filed  1-29-96;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

[NHTSA  Docket  No.  94-021;  Notice  3] 

Highway  Safety  Programs;  Model 
Specifications  for  Devices  To  Measure 
Breath  Alcohol 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  This  notice  amends  the 
Conforming  Products  List  for 
instruments  that  conform  to  the  Model 
Specifications  for  Evidential  Breath 
Testing  Devices  (58  FR  48705). 
EFFECTIVE  DATE:  January  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  F.  Frank.  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 


Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  S.W..  Washington, 
D.C.  20590;  Telephone:  (202)  366-5593. 

SUPPLEMENTAL  INFORMATION:  On 
November  5,  1973,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  published  the  Standards  for     . 
Devices  to  Measure  Breath  Alcohol  (38 
FR  30459).  A  Qualified  Products  List  of 
Evidential  Breath  Measurement  Devices 
comprised  of  instruments  that  met  this 
standard  was  first  issued  on  November 
21.  1974  (39  FR  41399). 

On  December  14,  1984  (49  FR  48854). 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Evidential 
Breath  Testing  Devices,  and  published  a 
Conforming  Products  List  (CPL)  of 
instruments  that  were  found  to  conform 
to  the  Model  Specifications  as 
Appendix  D  to  that  notice  (49  FR 
48864). 

On  September  17,  1993,  NHTSA 
published  a  notice  (58  FR  48705)  to 
amend  the  Model  Specifications.  The 
notice  changed  the  alcohol 
concentration  levels  at  which 
instruments  are  evaluated,  from  0.000, 
0.050.  0.101,  and  0.151  BAC,  to  0.000, 
0.020,  0.040,  0.080,  and  0.160  BAC; 
added  a  test  for  the  presence  of  acetone; 
and  expanded  the  definition  of  alcohol 
to  include  other  low  molecular  weight 
alcohols  including  methyl  or  isopropyl. 
On  March  16,  1995,  the  most  recent 
amendment  to  the  Conforming  Products 
List  (CPL)  was  published  (60  FR  14320), 
identifying  those  instruments  found  to 
conform  with  the  Model  Specifications. 

Since  the  last  publication  of  the  CPL, 
three  (3)  instruments  have  been 
evaluated  and  found  to  meet  the  model 
specifications,  as  amended  on 
September  17,  1993,  for  mobile  and 
non-mobile  use.  They  are:  CMI,  Inc.'s 
"Intoxilyzer  300"  (which  is  the  same  as 
Lion  Laboratories'  "Alcolmeter  300" 
that  will  also  be  listed);  National  Patent 
Analytical  Systems,  Inc.'s  "BAC  Verifier 
Datamaster"  (which  is  the  same  as 
Verax  Systems'  "BAC  Verifier 
Datamaster"  that  will  also  be  listed); 
and  National  Draeger's  "Alcotest  7110 
MKIII".  Additionally,  four  devices 
currently  listed  under  the  CMI  brand 
name  (Intoxilyzer  200.  Intoxilyzer  200D, 
Intoxilyzer  1400  and  Intoxilyzer  5000 
CD/FG5)  will  also  be  listed  under  the 
Lion  Laboratories  brand  name.  Lion 
Laboratories  and  CMI,  Inc.  are  both 
wholely-owned  subsidiaries  of  the  same 
parent  company  (MPD,  Inc.)  and  the 
devices  are  the  same  whether  they  are 
sold  by  CMI  or  Lion  Laboratories. 

In  accordance  with  the  foregoing,  the 
CPL  is  therefore  amended,  as  set  forth 
below. 


Conforming  Products  List  of  Evidential  Breath  Measurement  Devices 


Manufacturer  and  model 


Alcohol  Countermeasures  System,  Inc.,  Port  Huron,  Ml: 

Alert  J3AD  *  

BAC  Systems,  Inc.,  Ontario,  Canada: 

Breath  Analysis  Computer*  

CAMEC  Ltd.,  North  Shields,  Tyne  and  Ware.  England: 

IR  Breath  Analyzer*  

CMI,  Inc.,  Owensboro,  KY: 

Intoxilyzer  Model: 

200 


2000 

300... 

400... 


1400 

4011*  

4011  A*  

401  IAS*  

4011AS-A*  „ 

4011AS-AQ* 

4011  AW*  

4011A27-10100*  

401 1A27-10100  with  filter* 
5000 


5000  (w/Cal.  Vapor  Re-Clrc.) 
5000  (w/3/8"  ID  Hose  option) 

5000CD  

5000CD/FG5  

5000  (CAL  DOJ) 

5000VA  

PAC  1200*  .._ 

S-D2 


Decator  Electronics,  Decator,  IL: 

Alco-Tector  model  500*  

Gall's  Inc.,  Lexington,  KY: 

Alcohol  Detection  System-A.D.S.  500 
Intoximeters,  Inc.,  St.  Louis,  MO: 

Photo  Electric  Intoximeter*  

GC  Intoximeter  MK  II* , 

GC  Intoximeter  MK  IV*  

Auto  Intoximeter*  

Intoximeter  Model:. 

3000*  

3000  (rev  B1)*  

3000  (rev  B2)  *  „ 

3000  (rev  B2A)  *  

3000  (rev  B2A)  w/FM  option  *  

3000  (Fuel  Cel)* .:... 

3000  D*  

3000  DFC*  

Alcomonitor 

Alcomonitor  CC  

Alco-Sensor  III  

Alco-Sensor  IV 

RBT  III  


RBT  lll-A  

RBT  IV  , 

Intox  EC-IR  

Portable  Intox  EC-IR 

Komyo  Kita'^awa  Ko^^^o  K.K.: 

Alcolyzer  DPA-2 *' 

Breath  Alcohol  Meter  PAM  101 B*  

Life-Loc,  Inc.,  Wheat  Ridge,  CO: 

PBA  3000B  

PBA  3000-P*  

Lion  Laboratories,  Ltd.,  Cardiff,  Wales,  UK: 
Alcolmeter  Model: 

300 

400 „ 

AE-D1 *  „ 

SD-2  *  

EBA*   

Auto-Alcolmeter*  , 

Intoxilyzer  Model: 

200 


Mobile 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


Nonmobile 


X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 
X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 

X  X 
X 
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Conforming  Products  List  of  Evidential  Breath  Measurement  Devices— Continued 


Manufacturer  arxj  model 


200D  

1400 ..™^ 

5000CD/FG5  - 

Luckey  Laboratories,  San  Bemadino,  CA: 
Alco-Analyzer  Model: 

1000-  

2000-  

National  Draeger,  Inc.,  Durango,  CO: 
Alcotest  Model: 

701 0 •  

7110* « :. 

7 1 1 0  MKIII  ;.. — 

7410 

Breathalyzer  Model: 

900* 

900A*  „ „ 

900BG-  _ 

7410 

7410-11 ; - 

National  Patent  Analytical  Systems,  Inc.,  Mansfield,  OH: 

BAG  DataMaster 

BAC  Verifier  Datamaster  

Omicron  Systems,  Palo  Alto,  CA: 
Intoxilyzer  Model: 

4011*  

401 1  AW  

Plus  4  Engineenng,  Mintum,  CO: 

5000  P1us4* 

Siemans-Allis,  Cheny  Hill,  NJ: 

Alcomaf  

Alcomat  F*  

Smith  and  Wesson  Electronics.  Springfield,  MA: 
Breathalyzer  Model: 

900-  

900A*  

1000*  

2000*  

2000  (non-Humidity  Sensor)  *  

Sound-Off,  Inc.,  Hudsonville,  Ml: 

AlcoData  

Stephenson  Corp.: 

Breathalyzer  900  •  

U.S.  Alcohol  Testing,  Inc./Protection  Devices.  Inc..  Ranctw  Cucamonga,  CA: 

Alco-Analyzer  10O0  

Alco-Analyzer  20O0  

Alco-Analyzer  2 1 00  ~ ~ 

Verax  Systems,  Inc.,  Fairport.  NY: 

BAC  Venfier*  

BAC  Venfier  Datamaster  

BAC  Verifier  Datamaster  II*  


Mobile 


X 
X 
X 


X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 


X 
X 


X 
X 


X 
X 
X 
X 
X 


X 
X 
X 


Nonmobile 


X 
X 
X 


X 
X 


X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 


X 
X 


X 
X 


X 
X 
X 
X 
X 


X 
X 
X 

X 
X 
X 


•  Instmments  mari<ed  with  an  asterisk  (*)  meet  the  Model  Specifications  detailed  in  49  FR  48854  (December  14,  1984)  (i.e.,  instruments  tested 
at  0.000.  0.060.  0.101,  and  0.151  BAC.)  Instruments  not  marked  with  an  asterisk  meet  the  Model  Specifications  detailed  in  58  FR  48705  (Sep- 
tember 17.  1993),  and  were  tested  at  BACs=0.000.  0.020.  0.040,  0.080,  and  0.160. 


UMI 


(23  U.S.C.  402;  delegations  of  authority 
at  49  CFR  1.50  and  501.1) 

Issued  on:  January  24,  1996. 
James  Hedlund, 

Associate  Administrator  for  Traffic  Safety 
Programs. 
|FR  Doc.  96-1734  Filed  1-29-96;  8:45  am] 
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Surface  Transpcrtation  Board 

[STB  Dockets  No.  AB-33  (Sub  No  95X]  and 
Idaho  Northern  &  Pacific  Bai  road 
Companyi 

Union  Pacith.  Ranroad  Cortipany: 
Abandonment  Exemption  Maddens- 
Emmett  Line  m  Canyon  and  Gem 
Counties,  ID:  AB  433  (Sub-No   3X] 
Discontinuance  Service  Exemption — 
Maddens  Emmett  Line  m  Canyon  and 
Gen-  Counties.  iD 

Union  Pacific  Railroad  Company 
(UPRR)  and  Idaho  Northern  &  Pacific 
Railroad  Company  (INFR)  have  filed  a 
verified  notice  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  and 
Discontinuances  for  UPRR  to  abandon 
and  INPR  to  discontinue  service  over 
17.5  miles  of  rail  line  ^  (a  portion  of  the 
Idaho  Northern  Branch),  between 
milepost  7.0  at  or  near  Maddens  and 
milepost  24.5  at  or  near  Emmett,  in 
Canyon  and  Gem  Counties,  ID.^ 

UPRR  and  INPR  certify  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Board  or  with  any  U.S.  District  Court  or 
has  been  decided  in  complainant's  favor 


'  The  I(X  Temiinalion  Act  of  1995,  Pub.  L.  104- 
88.  109  Stal.  803  (the  Act),  was  signed  into  law  by 
President  Clinton  on  December  29,  1995.  The  Act, 
which  took  effect  on  January  1,  1996.  abolished  the 
Interstate  Commerce  Commission  (Commission) 
and  transferred  certain  functions  to  the  Surface 
Transportation  Board  (Board).  As  a  result,  the  Board 
is  Issuing  the  instant  notice  in  this  proceeding, 
which  concerns  a  function  that  is  subject  to  the 
Board's  jurisdiction  pursuant  to  49  U.S.C.  10903. 

'  This  was  a  lease  agreement  approved  by  the 
Commission  in  Finance  Doclcet  No.  32370  issued 
December  7,  1993. 

'  Under  49  CFR  1152.50(d)(2),  the  railroad  must 
file  a  veriHed  notice  with  the  Board  at  least  50  days 
before  the  abandonment  or  discontinuance  is  to  be 
consununated.  The  applicant,  in  its  verified  notice, 
indicated  a  proposed  consummation  date  of 
February  18, 1996.  Because  the  verified  notice  was 
not  filed  until  January  2,  1996,  the  earliest  date 
consummation  could  have  occurred  would  have 
been  February  21.  1996.  Applicant's  representative 
has  confirmed  that  the  appropriate  proposed 
consummation  date  is  on  or  after  February  21,  1996. 
As  provided  in  this  notice,  however,  the  exemption 
is  not  scheduled  to  take  effect  until  February  29, 
1996. 


within  the  last  2  years;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met.  As  a  condition 
to  use  of  this  exemption,  any  employee 
adversely  affected  by  the  abandonment 
or  discontinuance  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  49  U.S.C. 
10502(d)  must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
29,  1996,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues, ■• 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),5  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.296  must  be  filed  by  February 
9,  1996.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1 152.28  must  be  filed  by  February  20, 
1996,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board.  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representatives:  Joseph  D.  Anthofer, 
Cieneral  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  St.. 
Room  830.  Omaha.  NE  68179;  and 
Gilbert  A.  Gillette.  President.  Idaho 
Northern  &  Pacific  Railroad  Company, 
119  N.  Commercial  Ave..  Emmett,  ID 
83117. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio; 

UPRR  and  INPR  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  the  discontinuance  on 
environmental  and  historic  resources. 
The  Section  of  Environmental  Analysis 


•*  A  slay  will  be  issued  routinely  by  the  Board  in 
those  proceedings  where  an  informed  decision  on 
environmental  issues  (whether  raised  by  a  party  or 
by  the  Board's  Section  of  Environmental  Analysis 
in  its  independent  investigation)  cannot  be  made 
prior  to  the  effective  date  of  this  notice  of 
exemption.  See  Exemption  of  Out-of -Service  Bail 
Lines,  5  l.C.C.2d  377  (1989).  Any  entity  seeking  a 
slay  on  environmental  concerns  is  encouraged  to 
file  its  request  as  soon  as  possible  in  order  to  permit 
the  Board  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment — O^ers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

*  The  Board  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  2,  1996. 
Interested  persons  may. obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Surface  Transportation  Board,  1201 
Constitution  Avenue,  NW..  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  24, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
[FR  Doc.  96-1688  Filed  1-29-96;  8:45  am) 

BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  U.S.  In-Transit  Manifest 

AGEt4CY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUIW»«ARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  U.S.  In- 
Transit  Manifest.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service.  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave,,  NW., 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Norman  Waits.  Room 
6216,  1301  Constitution  Avenue  NW., 
Washington,  DC  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
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Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  U.S.  In-Transit  Manifest. 

OMB  Number:  1515-0045. 

Form  Number:  CF-7533C. 

Abstract:  This  collection  of 
information  is  required  by  Customs 
from  railroads  to  transport  merchandise 
(products  and  manufactures  of  the  U.S.) 
from  one  port  to  another  in  the  United 
States  through  Canada.  Customs  form 
7533C  serves  as  an  in-transit  manifest 
for  merchandise  being  laden  on  trains  at 
one  point  in  the  United  States,  usually 
with  a  Customs  seal  affixed  thereon, 
which  will  then  be  transferred  through 
Canada  to  a  port  of  unloading  in  the 
United  States. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  15. 

Dated:  January  18, 1996. 
V.  Carol  BaiT, 

Leader.  Printing  and  Records  Services  Croup. 
(FR  Doc.  96-1594  Filed  1-29-96;  8:45  am) 

BILUNG  CODE  4820-02-P 


Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  Ship's  Stores  Declaration 

AGENCY:  Customs  Service.  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
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to  reduce  paper wurk  ditd  ruapuudunl 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Ship's 
Stores  Declaration.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  NW., 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216,  1301  Constitution  Avenue  NW., 
Washington.  DC  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13:  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Ship's  Stores  Declaration. 

OMB  Number:  1515-0059. 

Form  Number:  CF-1303. 

Abstract:  This  collection  of 
information  is  required  by  Customs 
from  the  importing  carriers  to  declare 
ship's  stores  to  be  retained  on  board  the 
vessel,  such  as  sea  stores,  ship's  stores, 
or  bunker  coal,  or  bunker  oil  in  a  format 
that  can  be  readily  audited  and  checked 
by  Customs. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 


Estimated  Number  of  Respondents: 
104,000. 

Estimated  Time  Per  Respondent:  1 5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  26,000. 

Dated:  January  18,  1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
[FR  Doc.  96-1595  Filed  1-29-96;  8:45  am) 

B4UJNQ  CO0€  4S20-02-P 


Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  General  Declaration 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  General 
Declaration.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  DC.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216,  1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
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matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  General  Declaration. 

OMB  Number:  1515-0062. 

Form  Number:  CF-1301. 

Abstract:  This  collection  of 
information  is  required  from  the  master 
of  a  vessel  to  provide  various  items  of 
information  to  Customs  as  to  the 
location  of  the  vessel  in  port,  and 
itinerary  after  leaving  (clearing  the 
United  States).  Customs  Form  1301  is 
used  by  the  importing  carrier  to  request 
privileges  for  changes  in  the  itinerary  of 
the  ves.sel  and/or  its  cargo  between 
different  United  States  ports. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
208.000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  17,326. 

Dated:  January  18,  1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
(FR  Doc.  96-1596  Filed  1-29-96;  8:45  ami 

BILUNG  CODE  4820-02-P 


f^ubllc  Information  Colle<;tion 
Requirements-  Request  tor  Public 
Input    Application  »cr  Customshouse 
Broker's  License 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Trtiasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  A.npl.iration 
for  Customhouse  Broker's  License.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1, 1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington.  D.C.  20229. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  aaaitional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216, 1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Customshouse 
Broker's  License. 

OMB  Number:  1515-0076. 

Form  Numbly:  CF-3124. 

Abstract:  This  collection  of 
information  is  required  for  each 
individual  or  entity  applying  for  a 
Customhouse  broker's  license.  Section 
641(b),  (c)  and  (f)  of  the  Tariff  Act  of 
1930,  as  amended,  provide  the  statutory 
and  regulatory  authority  for  the  issuance 
of  Customshouse  broker's  licenses  and 
permits.  Section  111.12  of  the  Customs 
Regulations  (19  CFR  111.12) 
implements  the  statute  by  setting  the 
procedure  for  the  use  of  CF  3124  as  an 
application  for  a  Customhouse  broker's 
license.  The  licensing/permitting  of 
brokers  is  to  ensure  that  the  public  is 
serviced  by  reputable  agents  who  must 
account  to  the  Customs  Service  in 
handling  revenues  generated  in  the  duty 
collection  process. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,800. 


Dated:  January  18, 1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
[FR  Doc.  96-1597  Filed  1-29-96;  8:45  ami 
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Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  Record  of  Vessel  Foreign  Repair 
or  Equipment  Purchase 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  tlie 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Record  of 
Vessel  Foreign  Repair  or  Equipment 
Purchase.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20M9. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216, 1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 


.ll)R4 
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TitJe:  Record  of  Vessel  Foreign  Repair 
or  Equipment  Purcha.se. 

OMB  Number:  1515-0082. 

Form  Number:  CF-226. 

Abstract:  This  collection  of 
information  is  a  requirement  under 
Se<:tion  4. 14(b)  of  the  Customs 
Regulations  that  requires  the  master  of 
a  vessel,  who  upon  first  arrival  of  the 
vessel  in  the  United  States  to  declare-on 
Customs  Form  226  all  equipment,  parts 
or  materials  purchased  outside  the 
United  States  so  that  appropriate  duties 
may  be  imposed.  Duties  are  collected  on 
equipment,  vessel  repairs,  parts  or 
materials. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
8,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,000. 

Dated:  )anuary  18. 1996. 
V.  Carol  Barr, 

Leader.  Printing  and  Records  Services  Group. 
|FR  Doc.  96-1598  Piled  1-29-96;  8:45  am) 

BILLING  COOE  482(M)2-P 


Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  Declaration  for  Unaccompanied 
Articles 

AGEf4CY:  Customs  Service,  Department 

of  the  Treasury, 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Declaration 
for  Unaccompanied  Articles,  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U,S,  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  ot  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  Norman  Waits.  Room 
6216,  1301  Constitution  Avenue  N.W.. 
Washington,  D.C.  20229.  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Cu.stoms  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Declaration  for  Unaccompanied 
Articles. 

OMB  Number:  151 5-0087 . 
Form  Number:  CF-255. 

Abstract:  This  collection  of 
information  is  required  for  each  parcel 
or  container  that  is  to  be  sent  at  a  later 
date.  Customs  Form  255,  "Declaration  of 
Unaccompanied  Articles",  is  completed 
by  the  arriving  person  to  determine  the 
traveler's  allowable  exemption, 
including  accompanying  articles  as  well 
as  those  sent  by  mail  and  to  expedite 
pos.sible  refunds  of  duties  improperly 
collected. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1.250. 

Dated:  lanuury  18. 1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
|FR  Doc  96-1599  Filed  1-29-96;  8:45  am] 

WLUNG  COOE  4a20-02-P 


Public  Information  Collection 
Requirements;  Request  for  Public 
Input;  Application  To  Receive  Free 
Materials  in  a  Bonded  Manufacturing 
Warehouse 

agency:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
to  Receive  Free  Materials  in  a  Bonded 
Manufacturing  Warehouse.  This  request 
for  comment  is  being  made  pursuant  to 
the  Paperwork  Reduction  Act  of  1995 
(Public  l^w  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  con.sideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216,  1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the.hurden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  suiiiiiiarized  and  included  in  the 
Customs  request  for  Oftlce  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Bonding  of 
Smelting  and  Refining  Warehouses. 

OMB  Number:  1515-0133. 

Form  Number:  N/A. 

Abstract:  This  collection  of 
information  is  required  from  a 


UMI 


proprietor  of  a  bonded  manufacturing 
warehouse  making  application  to 
Customs  to  receive  therein  any  domestic 
merchandise,  except  merchandise 
subject  to  Internal  Revenue  Tax,  which 
is  to  be  used  in  connection  with  the 
manufacture  of  articles  permitted  to  be 
manufactured  in  such  a  warehouse. 
Domestic  merchandise  for  which  such 
application  is  required  includes 
packages,  coverings,  vessels  and  labels 
used  in  putting  up  such  articles. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

Dated:  January  18, 1996. 
V.  Carol  Barr, 

Leader.  Printing  and  Records  Services  Group. 
(FR  Doc.  96-1600  Filed  1-29-96;  8:45  am) 

BILUNG  COOE  4820-02-P 


Public  Information  Collection 
Requirements,  Request  for  Public 
input    Appiication  for  Bonding  of 
Smelting  and  Refining  Warehouses 

AGENCY:  Customs  Service,  Department 

of  the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Application 
for  Bonding  of  Smelting  and  Refining 
Warehouses.  This  request  for  comment 
is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
35UB(c)(2)(Aj). 

DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington.  D.C.  20229 
FOR  FURTHER  INFORMATION  CONTACT; 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 


Service,  Attn.:  Norman  Waits,  Room 

6216,  1301  Constitution  Avenue  N.W., 

Washington.  D.C,  20229,  Tel,  (202)  927- 

1551 

SUPPLEMENTARY  INFORMATION:  CuStOms 

invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S,C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Application  for  Bonding  of 
Smelting  and  Refining  Warehouses. 

OMB  Number:  1515-0127. 

Form  Number:  N/A. 

Abstract:  This  collection  of 
information  is  required  from  a 
manufacturer  engaged  in  smelting 
metal-bearing  materials,  refining  metal- 
bearing  or  both,  who  submits  an 
application  to  Customs  requesting 
approval  for  the  bonding  of  the  plant. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
72. 

Estimated  Time  Per  Respondent:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  576. 

Dated:  January  18, 1996. 
V.  Carol  Barr, 

Leader,  Printing  and  Records  Services  Group. 
|FR  Doc.  96-1601  Filed  1-29-96;  8:45  am] 

BILUNG  CODE  iSK-02-P 


Public  Information  CoiieCior 
Requirements;  Request  for  PuDlic 
Input;  Establishment  of  Container 
Station 

AGENCY:  Customs  Service,  Department 

ot  ttie  Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the 
Establishment  of  Container  Station.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13;  44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Printing  and 
Records  Services  Group,  Room  6216, 
1301  Constitution  Ave.,  N.W., 
Washington,  D.C.  20229, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  Norman  Waits,  Room 
6216, 1301  Constitution  Avenue  N.W., 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1551. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3506(c)(2)(A)).  The 
comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
The  comments  that  are  submitted  will 
be  summarized  and  included  in  the 
Customs  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Establishment  of  Container 
Station. 

OMB  Number:  1515-0117. 

Form  Number:  N/A. 

Abstract:  This  collection  of 
information  is  required  by  Customs 
from  the  container  station  operator 
applicant  to  establish  a  container  station 
that  is  independent  of  either  an 
importing  carrier  or  a  bonded  carrier 
that  may  be  established  at  any  port  or 
portion  thereof  where  under  the 
jurisdiction  of  the  district  director. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 


illHn 
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Typti  o)  Htiviei*.  Lxtensioa  Ivvilhout 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  354. 

Dated:  January  18,  1996. 
V.  Carol  Barr. 

Leader.  Printing  and  Records  Services  Group. 
IFR  Doc.  96-1602  Filed  l-2»-96;  8:45  am) 

BH.UNQ  COC3C  4830-OI-P 


Announcement  of  National  Customs 
Automation  Test  Regarding  Electronic 
Protest  Filing 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  annoimces 
Customs  plan  to  conduct  a  test 
regarding  the  electronic  filing  of 
protests.  This  notice  invites  pubfic 
comments  concerning  any  aspect  of  the 
test,  informs  interested  members  of  the 
public  of  the  eligibility  requirements  for 
voluntary  participation  in  the  test,  and 
describes  the  l)asis  on  which  Customs 
will  select  participants. 
EFFECTIVE  DATE:  The  test  will  commence 
no  earlier  than  May  1.  1996,  and  will 
run  for  approximately  six  months. 
Comments  must  be  received  on  or 
before  February  29,  1996.  Anyone 
interested  in  participating  in  the  test 
should  contact  Customs  on  or  before 
February  29,  1996. 
ADDRESSES:  Written  comments 
regarding  this  notice  and  information 
submitted  to  be  considered  for 
voluntary  participation  in  the  test, 
should  be  addressed  to  the  Chief, 
Commercial  Compliance  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  N.W.  Room  1313,  Washington 
D.C. 20229-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  protest  systems  or  automation 

issues:  Steve  Linnemann  (202)  927- 

0436. 
For  information  on  how  to  become  ABI 

operational:  Kris  Crane  (202)  927- 

0452. 
For  operational  or  policy  issues:  Jim 

easier  (713)  313-2876. 

SUPPLEMENTARY  INFORMATION: 

Bacliground 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Public  Law  103-182,  107  Stat. 


J.0i>7  lUeixiubui  a,  I'JiiJJ,  LuiUanii 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  Subtitle  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414),  which  define  and  list  the 
existing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412).  and 
provide  for  the  implementation  and 
evaluation  of  the  program  (section  413). 
In  addition  section  645  of  the  Act 
provides  for  the  electronic  filing  of 
protests.  Section  411  (2)  (A)  defines  the 
"electronic  filing  and  status  of  protests" 
as  a  "Planned  Component"  of  the 
NCAP.  Section  101.9(b)  of  the  Cu.stoms 
Regulations  (19  CFR  101.9(b)), 
implements  the  testing  of  NCAP 
components.  See  T.D.  95-21  (60  FR 
14211,  March  16,1995). 

/.  Description  of  the  Test 

The  Concept  of  Electronic  Protest  Filing 

The  Customs  Service  has  developed 
transaction  sets  for  the  Automated 
Broker  Interface  (ABI)  system  which 
will  allow  the  following  to  be  filed 
electronically  and  their  status  tracked 
electronically: 

(1)  Protests  against  decisions  of  the 
Customs  Service  under  19  U.S.C.  1514; 

(2)  Claims  for  refunds  of  Customs 
duties  or  corrections  of  errors  requiring 
reliquidation  pursuant  to  19  U.S.C. 
1520(c)  and  (d);  and 

(3)  Interventions  in  an  importer's 
protest  by  an  exporter  or  producer  of 
merchandise  from  a  country  that  is  a 
party  to  the  North  American  Free  Trade 
Agreement  under  §  181.115  of  the 
Customs  Regulations. 

Customs  Regulations  regarding  who 
has  the  right  to  file  a  protest  and  the 
port  having  jurisdiction  over  the  protest 
remain  the  same.  For  the  purposes  of 
the  test,  the  date  of  filing  for  a  protest 
will  be  determined  by  the  date  of  ABI 
input  of  the  protest  based  on  midnight 
eastern  standard  time.  A  customhouse 
broker  will  be  able  to  input  the  protest 
from  any  computer  processing  location, 
but  will  still  have  to  be  licensed  to 
transact  business  at  the  port  where  the 
protest  is  filed. 

The  test  will  be  implemented  at 
selected  ports.  Ports  selected  will 
depend  in  part  upon  the  number  of 
volunteers  who  transact  Customs 
business  at  those  ports  and  the 
anticipated  volume  of  protests  filed  at 
those  ports. 


U.  Eligibility  ^nienu 

In  order  to  qualify  for  the  electronic 
protest  test,  volunteers  must  be 
currently  ABI  operational,  or  become 
ABI  operational,  and  willing  to  develop 
or  acquire  the  software  necessary  to 
input  protests  into  and  interact  with  the 
electronic  protest  programming  which 
has  been  established  within  Customs 
Automated  Commercial  System  (ACS). 

Note  that  participation  in  this  testing 
will  not  constitute  confidential 
information  and  lists  of  participants  will 
be  made  available  to  the  public  upon 
written  request. 

Test  Participation  Application 

This  notice  requests  volunteers  for  the 
test.  Protest  filers  who  wish  to  volunteer 
for  the  test  should  contact  the  Trade 
Compliance  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue, 
N.W.,  Room  1322.  Washington  D.C. 
20229-0001  on  or  after  the  date  set  forth 
in  the  effective  date  paragraph  at  the 
beginning  of  this  notice. 

Basis  for  Participation  Selection 

Eligible  filers  will  be  considered  for 
participation  in  the  test.  Those  not 
selected  for  participation  will  be  invited 
to  comment  on  the  design,  conduct,  and 
evaluation  of  the  test.  Selections  will  be 
based  on  anticipated  volume  of  protests, 
ports  identified  as  having  jurisdiction 
over  those  protests,  and  the  selectee's 
electronic  abilities  "to  interface  with 
Customs  ABI  electronic  protest 
programming.  Participants  selected  will 
be  notified  by  means  of  the  Customs 
Electronic  Bulletin  Board  and  the 
Customs  Administrative  Message 
System  and  by  letter  of  notification. 

///.  Test  Evaluation  Criteria 

Once  participants  are  selected. 
Customs  and  the  participants  will  meet 
to  review  all  public  comments  received 
concerning  any  aspect  of  the  test 
program  or  procedures,  finalize 
procedures  in  light  of  those  comments, 
form  problem  solving  teams,  and 
establish  baseline  measures  and 
evaluation  methods  and  criteria.  At  90 
days  and  180  days  after  commencement, 
evaluations  of  the  test  will  be  conducted 
with  the  final  results  published  in  the 
Federal  Register  as  required  by 
§  101.9(b)  of  the  Customs  Regulations. 

Dated:  January  22.  1996. 
Samuel  H.  Banks, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

(PR  Doc.  96-1593  Filed  l-2*-96;  8:45  am] 

BILUNG  CODE  482(M>2-P 


AFFAIRS 


VF^PRANS 


UMI 


Proposed  Informatior 
Activity;  Public  Comr*  ^  r  t  Request 
Persian  Gulf  Registry  Questionnaire; 
VA  Form  10-20988  (NR) 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13;  44  U.S.C.  3506(c)(2)(A)). 
Comments  should  address  the  accuracy 
of  the  burden  estimates  and  ways  to 
minimize  the  burden  including  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology,  as  well  as  other  relevant 
aspects  of  the  information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  April  1,  1996. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 


comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  None  assigned. 

Title  and  Form  Number:  Persian  Gulf 
Registry  Questionnaire,  VA  Form  10- 
20988  (NR). 

Type  of  Review:  Existing  collection  in 
use  without  an  OMB  control  number. 

Need  and  Uses:  Participants  in  the  VA 
Persian  Gulf  Registry  Health 
"Examination  Program  are  given  the 
opportunity  to  report  information  on 
potential  exposures  during  Persian  Gulf 
Service  and  their  repioductive  health 
since  serving  in  Desert  Shield  and 
Desert  Storm. 

Current  Actions:  VA  created  the 
Persian  Gulf  Registry  Health 
Examination  Program  in  1992.  U.S. 
troops  returning  from  Operations  Desert 
Shield  and  Desert  Storm  began  reporting 
a  variety  of  illnesses  which  they 
initially  attributed  to  inhalation  of 
fumes  and  smoke  ft-om  burning  Kuwaiti 
oil-well  fires.  The  products  of  oil-well 
fires  (carbon  monoxide,  sulfur  oxides, 
hydrocarbons,  particulate  matter,  and 
nitrogen  oxides),  may  singly  or  in 
combination,  cause  both  chronic  and 
acute  adverse  health  conditions.  These 
adverse  health  conditions  include 
chronic  bronchitis,  pulmonary 
emphysema,  chronic  obstructive 


pulmonary  disease,  lung  cancer  and 
bronchial  asthma. 

The  Persian  Gulf  Registry 
Examination  Program  was  designed  to 
assist  VA  in  identifying  possible  adverse 
health  conditions  in  military  personnel 
who  served  in  the  Persian  Gulf  War.  The 
health  examination  program  offers  a 
free,  complete  physical  examination 
with  basic  laboratory  studies  to  every 
Persian  Gulf  veteran  who  has  health 
concerns. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  12,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
50,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Jacquie  McCray,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  Telephone  (202)  565-8266  or 
FAX  (202)  565-8267. 

Dated:  January  22,  1996. 
-  By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  96-1641  Filed  1-29-96;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  Thursday,  February  8, 
1996-2:00  p.m. 

PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building.  1801 
"L"  Street,  N.W.,  Washington,  D.C. 
20507. 

STATUS:  The  Meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes. 

2.  Implementation  of  Priority  Charge 
Handling  Procedures. 

3.  Proposed  National  Enforcemnent  Plan. 
Note:  Any  matter  not  discussed  or 

concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663^070. 

This  Notice  Issued  January  26, 1996. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
(FR  Doc.  96-1970  Filed  1-26-96;  3:08  pm| 

BILUNQ  CODE  S7SO-06-M 


MERIT  SYSTEMS  PROTECTION  BOARD 

DATE  A  TIME:  3:00  p.m.,  Monday, 
February  5,  1996. 

PLACE:  Hearing  Room,  Eighth  Floor, 
1120  Vermont  Avenue,  N.W., 
Washington,  D.C,  20419. 

STATUS:  The  meeting  will  be  open  to  the 

Dublic. 

vlATTERS  TO  BE  CONSIDERED:  Discussion 

of  the  report  of  the  MSPB  Task  Force 
pursuant  to  the  National  Performance 
Review  Number  2  ("REGOII"). 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Robert  E.  Taylor,  Clerk  of 
the  Board,  (202)  653-7200. 


Dated:  January  26.  1996. 
Robert  E.  Taylor. 
Clerk  of  the  Board. 
|FR  Doc.  96-1966  Filed  1-26-96;  3:07  pmj 
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NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m.,  Tuesday. 

February  6,  1996. 

place:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza,  S.W.,  Washington,  D.C. 

20594.  * 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

6652 — Pipeline  Accident  Report:  UGI 
Utilities,  Inc.,  Natural  Gas  Distribution 
Pipeline  Explosion  and  Fire,  Allentown, 
Pennsylvania.  June  9,  1994. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  January  26,  1996. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
|FR  Doc.  96-1879  Filed  1-26-96;  3:05  pml 

BILUNO  COOE  7S33-01-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  29,  February  5, 

12,  and  19,  1996. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  29 

Tuesday,  January  30 

10:00  a.m. 
Briefing  by  DOE  on  Status  of  High  Level 
Waste  Program  (Public  Meeting) 

Wednesday.  January  31 

10:00  a.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(Contact:  Victor  McCree,  301-415-1711) 
2:00  p.m. 

Discussion  of  Full  Power  Operating 

License  for  Watts  Bar  (Public  Meeting) 
(Contact:  Fred  Hebdon,  301-415-2024) 

Week  of  February  S — ^Tentative 

Wednesday,  February  7 

10:00  a.m. 
Briefing  on  System  Reliability  Studies 
(Public  Meeting) 


(Contact:  Patrick  Baranowsky,  301-415- 
7493) 

Week  of  February  12 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  February  12. 

Week  of  February  19 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  February  19. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority  . 
to  Chairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commission,  it 
is  temf)orarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  though  the  Sunshine  Act 
were  applicable. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it.  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
ATTN:  Operations  Branch.  Washington,  D.C 
20555  (301-415-1963). 

In  addition,  distribution  of  this  meeting 
notice  over  the  internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  gkt@nrc.gov. 
*         *         *         •         • 

Dated:  January  26, 1996. 
William  M.  HiU,  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
[FR  Doc.  96-1943  Filed  1-26-96;  3:06  pmj 
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UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  To  Close  Meeting 

By  telephone  vote  on  January  26, 
1996.  a  majority  of  the  members 
contacted  and  voting,  the  Board  of 
Governors  of  the  United  States  Postal 
Service  voted  to  add  to  the  agenda  of  its 
meeting  closed  to  public  observation  on 
February  5.  1996,  in  Houston,  Texas  (see 
61  FR  2581,  January  26,  1996).  The 
members  will  consider:  (1)  the  Postal 
Rate  Commission  Decision  in  Docket 
No.  MC95-1,  Mail  Classification 
Reform;  (2)  a  funding  request  for  a  small 
parcel  and  bundle  sorter  feed  system; 


UMI 


and  (3)  an  additional  funding  request  for 
the  Chicago,  IL,  Processing  & 
Distributing  Center,  Modification  IV/ 
Sugar  House. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Dyhrkopp,  Fineman,  Mackie, 
McWherter,  Rider  and  Winters; 
Postmaster  General  Runyon,  Deputy 
Postmaster  General  Coughlin,  Secretary 
to  the  Board  Koerber,  and  General 
Counsel  Elcanco. 

As  to  the  first  item,  the  Board 
determined  that  pursuant  to  section 
552b(c)(3)  of  Title  5,  United  Stales  Code, 
and  section  7.3(c)  of  Title  39,  Code  of 
Federal  Regulations,  this  portion  of  the 
meeting  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(b)j 
because  it  is  likely  to  disclose 
information  in  connection  with 
proceedings  under  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 


classification  and  changes  in  postal 
services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)(4)  of  Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title 
5,  United  States  Code,  and  section7.3(j) 
of  Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing. 

As  to  the  second  and  tnird  items,  the 
Board  determined  that  pursuant  to 
section  552b(c)(9)(B)  of  Title  5,  United 
States  Code,  and  section  7.3(i)  of  Title 
39,  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)l  because  it  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
frustrate  proposed  procurement  actions. 


The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  these  matters  be 
open  to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3),  (9)(B)  and  (10)  of  Title  5,  United 
States  Code;  section  410(c)(4)  of  Title 
39,  United  States  Code;  and  section 
7.3(c)  (i)  and  (j)  of  Title  39,  Code  of 
Federal  Regulations. 

Requests  for  information  about  tlie 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  Thomas  J. 
Koerber,  at  (202)  268-^800. 
Thomas  J.  Koerber, 
Secretary. 
[FR  Doc.  96-1971  Filed  1-26-96;  3:09  pm) 
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DEPao^MENT  OF  LABOR 

OccuM'    '  1   -,>  jtety  and  Healtti 

Adrrii"  stration 

2<3  C^s  ^arts  1910. 1915. 1917. 1918 
pocket  No.  S-008] 

Powered  Industrial  Truck  Operator 
Training 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACDON:  Proposed  rule:  reopening  of 
omment  period,  public  hearing. 

SoMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposed  to  revise  the  standards  that 
provide  for  the  training  of  powered 
industrial  truck  operators  in  general 
industry  and  the  maritime  industries  to 
reduce  injuries  and  deaths  that  result 
from  inadequate  training.  That 
document  was  published  on  March  14, 
1995  (60  FR  13782).  In  a  companion 
dociunent  in  today's  Federal  Register, 
OSHA  is  proposing  to  improve  such 
training  in  the  construction  industry 
and  is  scheduling  a  public  hearing. 

In  order  to  permit  consideration  of 
these  overlapping  matters  in  the  most 
efficient  manner,  OSHA  is  combining 
these  rulemakings,  reopening  the 
comment  period  for  general  industry 
and  maritime,  and  scheduling  a  hearing 
for  all  sectors. 

DATES:  Written  comments  on  the 
proposed  standard  and  notices  of 
intention  to  appear  at  the  informal 
public  hearing  on  the  proposed  standard 
must  be  postmarked  by  April  1.  1996. 
Parties  who  request  more  than  10 
minutes  for  their  presenrations  at  the 
informal  public  hearing  and  parties  who 
will  submit  documentary  evidence  at 
the  hearing  must  submit  the  full  text  of 
their  testimony  and  all  documentary 
evidence  postmarked  no  later  than  April 
15,  1996.  The  hearing  will  take  place  in 
Washington,  DC  and  is  scheduled  to 
begin  on  April  30,  1996. 
ADDRESSES:  Comments  should  be  sent  in 
quadruplicate  to;  Docket  Office.  Docket 
No.  S-008;  Room  N2624:  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  (202-523-7894). 

Notices  of  intention  to  appear  at  the 
informal  rulemaking  hearing,  testimony, 
and  documentary  evidence  are  to  be 
submitted  in  quadruplicate  to:  Mr. 
Thomas  Hall.  OSHA  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration.  200 
Constitution  Avenue  NW.,  Room  N3647, 
Washington,  DC  20210;  (202-219-8615). 
Written  comments  received,  notices  of 


intention  to  appear,  testimony,  and  all 
other  material  related  to  the 
development  of  this  proposed  standard 
will  be  available  for  inspection  and 
copying  in  the  public  record  in  the 
Docket  Office,  Room  N2624,  at  the 
above  address. 

The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Cyr,  Office  of  Information  and 
Consumer  Affairs,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3647;  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  (202-219-8148,  FAX  202- 
219-5986). 

SUPPLEMENTARY  INFORMATION:  On  March 
14,  1995  (60  FR  13782).  OSHA  proposed 
standards  to  improve  training  of 
powered  industrial  truck  operators  in 
general  industry  (29  CFRpart  1910)  and 
the  maritime  industries  (29  CFR  parts 
1915,  1917  and  1918).  After  consulting 
with  the  Advisory  Conunittee  on 
Construction  Safety  and  Health 
(ACCSH),  OSHA  is  proposing  improved 
training  for  those  operators  in  the 
construction  industry  in  today's  Federal 
Register.  OSHA  believes  the  most 
efficient  way  to  consider  these  matters 
is  to  combine  the  rulemaking  into  one 
proceeding  that  shares  the  same  record. 
If  the  evidence  indicates  different 
requirements  are  needed  for  different 
sectors,  this  can  be  accommodated  in 
the  final  standard.  Also,  some 
commenters  to  the  March  proposal 
requested  a  public  hearing.  (See  Ex.  2- 
47.) 

Accordingly,  OSHA  is  reopening  the 
comment  period  for  the  general  and 
maritime  industries  to  April  1,  1996  to 
coincide  with  the  comment  period  for 
construction.  In  addition,  OSHA  is 
scheduling  a  public  hearing  for  all 
sectors  commencing  April  30,  1996.  In 
light  of  budget  stringency,  OSHA  is  only 
scheduling  a  hearing  in  Washington, 
DC.  Regional  hearings  create  substantial 
expense. 

The  Advisory  Committee  on 
Construction  Safety  and  Health  made 
several  recommendations  for  powered 
industrial  truck  training  in  the 
construction  industry  that  may  have 
merit  for  other  sectors  as  well. 
Accordingly,  OSHA  is  requesting 
comment  on  these  issues  for  all  sectors, 
in  addition  to  the  other  issues  arising 
from  the  proposal.  The  four  specific 
issues  raised  by  the  ACCSH  are  as 
follows: 

1.  Should  an  employer  be  allowed  to 
accept  the  certification  of  training  by  a  third 
party  such  as  a  union,  training  institute. 


manufacturer,  consultant,  or  other  private  or 
public  organization?  Since  OSHA  does  not 
accredit  certifiers,  what  criteria  should  be 
used  to  establish  their  credibility? 

Employees  sometimes  work  only  briefly  for 
an  employer  and  it  might  be  inefficient  for 
an  employer  with  high  turnover  to  have  to 
specifically  review  the  performance  of  each 
new  employee.  There  would  need  to  be  some 
mechanism  to  ensure  that  the  of)erator  would 
be  trained  in  the  conditions  comparable  to 
those  found  at  the  work  site  and  that  the 
employer  would  know  that  the  operator  had 
been  adequately  trained. 

2.  What  type  of  testing  should  be 
conducted  during  initial  training  to  judge  the 
competency  of  the  trainee  (performance 
testing  and  oral  and/or  written  tests)? 

A.  If  tests  are  administered,  what  subjects 
should  be  tested,  and  what  methods,  if  any, 
should  be  used  to  judge  that  the  tests  are 
reliable  and  address  the  subject  matter 
adequately? 

B.  What,  if  any,  should  be  the  acceptable 
pass/fail  requirement  for  the  tests? 

ACXSH  recommended  that  the  employer  or 
other  organization  training  operators  should 
give  both  performance  tests  and  oral/written 
tests  to  ensure  the  skill  and  knowledge  of  the 
operator.  The  committee  also  recommended 
that  there  should  be  pass/foil  criteria  for 
those  tests  and  that  records  be  kept  of  the 
results  of  the  tests.  They  asserted  that  the 
requirement  would  assist  in  lowering 
accident  rates.  They  also  suggested  that  if 
this  turned  out  not  to  be  effective,  that  OSHA 
consider  accreditation  of  training  programs. 
OSHA  did  not  propiose  a  written  or  oral  test 
requirement  for  general  industry  or  maritime 
and  in  its  experience,  this  issue  has  proven 
to  be  very  controversial. 

3.  Are  some  of  the  training  areas  listed  not 
needed?  A(XSH  believes  that  most  of  the 
areas  for  training  were  necessary  but  they  felt 
a  few  might  not  be.  Specifically,  they  felt  that 
the  recommended  topic  on  the  differences 
between  driving  an  auto  and  a  powered 
industrial  truck  might  be  unnecessary.  OSHA 
is  concerned  that  the  stability  differences  and 
the  effects  of  rear  wheel  steering  are 
significant  matters. 

4.  Should  an  employee  receive  refresher  or 
remedial  training  only  if  operating  a  vehicle 
unsafely  or  if  involved  in  an  accident?  Is  a 
one  year  interval  too  frequent  for  retraining 
or  recertification? 

The  ACCSH  asserted  that  a  periodic 
retraining  provision  for  construction  was 
inappropriate  because  most  construction 
employees  are  only  on  a  particular  job  a  short 
period.  However,  they  recommended 
reevaiuation  and  possible  retraining  after  an 
incident,  accident  or  expiration  of  a 
certificate.  (See  question  1.) 

OSHA  has  also  made  a  few  minor  stylistic 
changes  to  improve  the  clarity  of  the 
regulatory  text  for  construction.  Interested 
parties  may  wish  to  comment  on  these. 

Collection  of  Information  Under  the 
Paperwork  Reduction  Act 

In  addition  to  the  issues  raised  above, 
OSHA  seeks  specific  comment  on  the 
collection  of  information  requirement 
proposed  in  §§  1910.178(1)(5). 
1915.120(a)(5),  1917.43(i)(5),  and 


1918.77(a)(5)  [60  FR  13782;  March  14. 
19951.  Those  sections  contain  a 
collection  of  information  requirement  as 
defined  by  the  new  OMB  regulations  at 
60  FR  44978,  August  29,  1995.  OSHA  is 
asking  for  comment  on  a  similar 
collection  of  information  in 
§  1926.602(d)(5)  as  part  of  the  NPRM 
covering  the  construction  industry. 
These  paragraphs  require  employers  to 
prepare  and  maintain  a  record  to  certify 
that  employees  have  been  trained  and 
evaluated  as  required  by  the  powered 
industrial  truck  operator  training 
proposed  standard.  The  proposed  rule 
requires  employers  to  certify 
compliance  with  the  standard  by 
preparing  a  certification  record  that 
contains  the  name  of  the  employee 
trained,  the  date  of  training,  and  the 
signature  of  the  person  performing  the 
training  and  evaluation. 

This  certification  record  is  needed  to 
verify  that  powered  industrial  truck 
operators  are  trained  to  perform  their 
duties  competently  and  safely.  To 
comply  with  the  training  requirement, 
employers  must  keep  a  record  certifying 
that  their  employees  have  successfully 
completed  powered  industrial  truck 
operator  training.  Safe  operation  can 
decrease  the  number  of  fatalities  and 
injuries  associated  with  powered 
industrial  trucks. 

It  has  been  estimated  that  there  are 
approximately  1.2  million  powered 
industrial  truck  operators,  and  which 
each  firm  averaging  four  powered 
industrial  trucks  in  operation,  the  total 
number  of  responses  to  this  standard 
should  be  360,000.  Initial  training 
should  occur  one  time  per  operator  and 
refresher  training  when  necessary.  The 
refresher  training  is  to  be  done  when 
working  conditions  change  for  any 
reason,  for  example,  when  an  operator 
leaves  a  job  working  in  general  industry 
(a  warehouse)  to  a  job  working  on  a 
construction  site.  The  working 
conditions  are  different,  therefore,  the 
operator  should  be  retrained  about  the 
new  hazards  that  may  exist  in  the  new 
work  environment. 

OSHA  estimates  that  it  will  take 
employers  about  1  hour  to  prepare  and 
8  hours  to  deliver  the  training  and 
another  15  minutes  to  prepare  a 
certification  record,  make  it  available 
during  compliance  inspections,  retain 
current  training  materials  and  course 
outlines,  and  document  the  types  of 
trucks  that  an  operator  is  authorized  to 
operate.  It  will  cost  employers  on 
average  about  $53  to  initially  train  and 
certify  each  employee.  The  total  first 
year  burden  for  all  workplaces  is 
641,125  burden  hours  at  an  annual  cost 
of  $4,570,881.  It  should  be  noted  that 
the  $4,570,881  cost  is  included  in  the 


regulatorv-  analysis  cost  and,  by  OMB 
definition,  includes  training  costs,  not 
just  the  cost  of  preparing  written 
documents. 

OSHA  requests  comment  from  the 
public  on  all  aspects  of  this  collection 
of  information.  Specifically  OSHA 
requests  comment  or  whether  this 
proposed  collection  of  information  does: 

•  Ensure  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Comments  on  the  collection  of 
information  (certification  record)  should 
be  sent  to  the  OMB  Desk  Officer  for 
OSHA  at  Room  10235,  726  Jackson 
Place.  NW,  Washington.  DC  20503. 
Commenters  are  encouraged  to  send  a 
copy  of  their  comment  on  the  collection 
of  information  to  OSHA  along  with  their 
other  comments.  The  supporting 
statement  for  this  collection  of 
information  requirement  is  available  in 
both  OMB  and  the  OSHA  Docket 
Offices. 

OMB  is  currently  reviewing  OSHA 
proposed  collection  of  information  to 
determine  its  consistency  with  the 
Paperwork  Reduction  Act  of  1995.  At 
this  time  OMB  has  not  approved  this 
collection  of  information. 

Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  the  proposal  of 
Marcti  14, 1995  and  the  additional 
issues  raised  in  this  document.  These 
comments  must  be  postmarked  by  April 
1,  1996,  and  submitted  in  quadruplicate 
to  the  Docket  Office,  Docket  No.  S-008. 
Room  N2624,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 


address.  The  comments  submitted  as 
part  of  the  proposal  for  general  industry 
and  maritime  will  be  considered  part  of 
the  record  for  construction  and  those 
submitted  for  construction  will  be 
considered  part  of  the  record  for  general 
industry  and  maritime. 

Notice  of  Intention  to  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act,  an 
opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  including  economic 
and  environmental  impacts,  will  be 
provided  at  an  informal  public  hearing 
to  be  held  in  Washington,  DC  on  April 
30,  1996.  If  OSHA  receives  sufficient 
requests  to  participate  in  the  hearing, 
the  hearing  period  may  be  extended. 
Conversely,  the  hearing  may  be 
shortened  if  there  are  few  requests. 

The  hearing  will  commence  at  9:30 
a.m.  on  April  30, 1996.  in  the 
Auditorium,  Frances  Perkins  Building, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW,  Washington, 
DC  20210. 

All  persons  desiring  to  participate  in 
the  hearing  must  file  in  quadruplicate  a 
notice  of  intention  to  appear, 
postmarked  on  or  before  April  1, 1996. 
The  notice  of  intention  to  appear,  which 
will  be  available  for  inspection  and 
copying  at  the  OSHA  Technical  Data 
Center  Docket  Office  (Room  N2624), 
telephone  (202)  219-7894,  must  contain 
the  following  information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  that  will  be  addressed; 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue;  and 

6.  Whether  the  party  intends  to 
submit  documentary  evidence  and,  if  so, 
a  brief  summary  of  it. 

1  ii6  notice  Oi  inieniion  to  appear  Stiall 
be  mailed  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket  S- 
008,  Room  N3647,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210;  telephone  (202) 
219-8615. 

A  notice  of  intention  to  apf)ear  also 
may  be  transmitted  by  facsimile  to  (202) 
219-5986  (AttentionrThomas  Hall),  by 
the  same  date,  provided  the  original  and 
3  copies  are  sent  to  the  same  address 
and  postmarked  no  more  than  3  days 
later. 
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Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide  in 
quadruplicate,  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing. 
One  copy  shall  not  be  stapled  or  bound 
and  be  suitable  for  copying.  These 
materials  must  be  provided  to  Mr. 
Thomas  Hall,  OSHA  Division  of 
Consumer  Affairs  at  the  address  above 
and  be  postmarked  no  later  than  April 
15. 1996. 

Each  such  submission  will  be 
reviewed  in  light  of  the  amount  of  time 
requested  in  the  notice  of  intention  to 
appear.  In  those  instances  when  the 
informatipn  contained  in  the 
submission  does  not  justify  the  amount 
of  time  requested,  a  more  appropriate 
amount  of  time  will  be  allocated  and  the 
participant  will  be  notified  of  that  fact 
prior  to  the  informal  public  hearing. 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentation,  and 
may  be  requested  to  return  for 
questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 

Notice  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  copying  at  the  IDocket 
Office  at  the  address  above. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  will  commence  at  9:30 
a.m.  on  April  30.  1996.  At  that  time,  any 
procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  an  informal  rulemaking 
hearing  is  established  in  the  legislative 
history  of  section  6  of  the  Occupational 
Safety  and  Health  Act  and  is  reflected 
by  OSHA's  rules  of  procedure  for 
hearings  (29  CFR  1911.15(a)).  Although 
the  presiding  officer  is  an 
Adiiiiuisualive  Law  Judge  and  limited 
questioning  by  persons  who  have  filed 
notices  of  intention  to  appear  is  allowed 
on  crucial  issues,  the  proceeding  is 
informal  and  legislative  in  type.  The 
Agency's  intent,  in  essence,  is  to 
provide  interested  persons  with  an 
opportunity  to  make  effective  oral 
presentations  that  can  proceed 
expeditiously  in  the  absence  of 
procedural  restraints  that  impede  or 
protract  the  rulemaking  process. 

Additionally,  since  the  hearing  is 
primarily  for  information  gathering  and 


clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one. 

The  technical  rules  of  evidence,  for 
example,  do  not  apply.  The  regulations 
that  govern  hearings  and  the  pre-hearing 
guidelines  to  be  issued  for  this  hearing 
will  ensure  fairness  and  due  process 
and  also  facilitate  the  development  of  a 
clear,  accurate  and  complete  record. 
Those  rules  and  guidelines  will  be 
interpreted  in  a  manner  that  furthers 
that  development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  It 
should  be  noted  that  §  1911.4  specifies 
that  the  Assistant  Secretary  may.  upon 
reasonable  notice,  issue  alternative 
procedures  to  expedite  proceedings  or 
for  other  good  cause. 

The  hearing  will  be  presided  over  by 
an  Administrative  Law  Judge  who 
makes  no  decision  or  recommendation 
on  the  merits  of  OSHA's  proposal.  The 
responsibility  of  the  Administrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonable  pace  and  in  an 
orderly  manner.  The  Administrative 
Law  Judge,  therefore,  will  have  all  the 
powers  necessary  and  appropriate  to 
conduct  a  full  and  fair  informal  hearing 
as  provided  in  29  CFR  1911.  including 
the  powers: 

1 .  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised: 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  At  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  the  time  for 
questioning;  and 

6.  At  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additional  data,  views 
and  arguments  from  any  person  who  has 
participated  in  the  oral  proceedings. 

OSHA  recognizes  that  there  may  be 
interested  persons  who.  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  that  may  be  available,  in 
order  that  the  record  of  this  rulemaking 
will  present  a  balanced  pictiu-e  of  the 
public  response  on  the  issues  involved. 


Signed  at  Washington.  DC.  this  22nd  day 
of  January,  1996. 

Joseph  A.  Dear. 

Assistant  Secretary  of  Labor. 

(FR  Doc.  96-1215  Filed  1-29-96;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-008] 

Powered  Industrial  Truck  Operator 
Training 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
proposing  to  revise  the  Agency's 
construction  safety  standard  that 
mandates  the  training  of  powered 
industrial  truck  operators.  These 
revisions  are  being  proposed  to  reduce 
the  number  of  injuries  and  deaths  that 
have  continued  to  occur  as  a  result  of 
inadequate  truck  operator  training.  The 
proposal  is  a  follow-up  to  a  parallel 
proposal  to  improve  truck  operator 
training  in  the  general  and  maritime 
industries  that  was  published  in  the 
Federal  Register  on  March  14,  1995. 

The  proposed  operator  training 
requirements  would  mandate  the 
development  of  a  training  program  that 
bases  the  amount  and  type  of  training 
on  the  prior  knowledge  of  the  trainee 
and  the  abiUty  of  that  trainee  to  acquire, 
retain,  and  use  the  knowledge  and  skills 
that  are  necessary  to  safely  operate  a 
powered  industrial  truck.  A  periodic 
evaluation  of  each  operator's 
performance  would  also  be  required. 
Refresher  or  remedial  training  would  be 
required,  if  unsafe  vehicle  operation,  an 
accident  or  near  miss,  or  other 
deficiencies  were  identified  in  this 
periodic  evaluation. 

Today,  OSHA  also  is  publishing  a 
Federal  Register  notice  reopening  the 
comment  period  for  the  general  industry 
and  maritime  industry  truck  operator 
training  proposal.  OSHA  is  scheduling  a 
joint  informal  hearing  to  revise 
comments  and  testimony  on  both 
proposals,  i.e.,  the  proposal  published 
in  March  and  the  one  being  published 
today. 

DATES:  Written  comments  on  the 
proposed  standards  and  notices  of 
intention  to  appear  at  the  informal 
public  hearings  on  the  proposed 
standards  must  be  postmarked  by  April 


1, 1996.  Parties  who  request  more  than 
10  minutes  for  their  presentations  at  the 
informal  public  hearing  and  parties  who 
will  submit  documentary  evidence  at 
the  hearing  must  submit  the  full  text  of 
their  testimony  and  all  documentary 
evidence  postmarked  no  later  than  April 
15,  1996.  The  hearing  will  take  place  in 
Washington,  DC  and  is  scheduled  to 
begin  on  April  30.  1996.  OSHA  also  is 
reopening  the  comment  period  for  the 
proposed  revision  of  the  training 
requirements  for  powered  industrial 
truck  operators  in  general  industry  and 
the  maritime  industries  to  April  1. 1996 
as  announced  in  a  separate  document 
published  today  and  is  scheduling  a 
joint  hearing  for  those  sectors  along 
with  the  construction  industry  hearing. 
ADDRESSES:  Comments  and  information 
should  be  sent  in  quadruplicate  to: 
Docket  Office,  Docket  No.  S-008;  Room 
N2624;  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration;  200  Constitution  Ave., 
NW..  Washington.  DC  20210  (202-219- 
7894). 

Notices  of  intention  to  appear  at  the 
informal  rulemaking  hearing,  testimony, 
and  documentary  evidence  are  to  be 
submitted  in  quadruplicate  to:  Mr. 
Thomas  Hall.  OSHA  Division  of 
Consumer  Affairs.  Occupational  Safety 
and  Health  Administration.  200 
Constitution  Ave..  NW.,  Room  N3647, 
Washington,  DC  20210  (202-219-8615). 
Written  comments  received,  notices  of 
intention  to  appear,  and  all  other 
material  related  to  the  development  of 
these  proposed  standards  will  be 
available  for  inspection  and  copying  in 
the  public  record  in  the  Docket  Office, 
Room  N2624,  at  the  above  address. 

The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:Ms. 
Ann  Cyr,  Office  of  Information  and 
Consumer  Affairs,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3647;  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210  (202-219-8148,  FAX  202- 
219-5986). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

a.  The  Construction  Safety  Standard 

Congress  amended  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(CWHSA)  (40  U.S.C.  327  et  seq.)  in  1969 
by  adding  a  new  section  107  (40  U.S.C. 
333)  to  provide  employees  in  the 
construction  industry  with  a  safer  work 
environment  and  to  reduce  the 
frequency  and  severity  of  construction 


accidents  and  injuries.  The  amendment, 
commonly  known  as  the  Construction 
Safety  Act  (CSA)  (Pub.  L.  91-54,  August 
9, 1969),  significantly  strengthened 
employee  protection  by  providing  for 
the  adoption  of  occupational  safety  and 
health  standards  for  employees  of  the 
building  trades  and  construction 
industry  working  on  federally  financed 
or  federally  assisted  construction 
projects.  Accordingly,  the  Secretary  of 
Labor  issued  Safety  and  Health 
Regulations  for  Construction  at  29  CFR 
part  1518  (36  FR  7340,  April  17,  1971) 
pursuant  to  section  107  of  the  Contract 
Work  Hours  and  Safely  Standards  Act. 
The  Occupational  Safety  and  Health 
Act  allowed  the  Secretary  of  Labor  to 
adopt  established  Federal  standards 
issued  under  other  statutes  as 
occupational  safety  and  health 
standards  that  are  enforceable  under  the 
OSH  Act.  Accordingly,  the  Secretary  of 
Labor  adopted  the  Construction 
Standards  that  had  been  issued  under 
the  CSA  at  29  CFR  part  1518  as  OSHA 
standards.  These  standards  were 
redesignated  as  part  1926  later  in  1971 
(36  FR  25232.  Dec.  30.  1971).  The 
provisions  pertaining  to  powered 
industrial  trucks  are  contained  at 
§  1926.602(c).  Section  1926.602(c)(l)(vi) 
states: 

(vi)  All  industrial  trucks  in  use  shall  meet 
the  applicable  requirements  of  design, 
construction,  stability,  inspection,  testing, 
maintenance,  and  operation,  as  defined  in 
American  National  Standards  Institute 
B56. 1-1969,  Safety  Standards  for  Powered 
Industrial  Trucks. 

Thus,  the  construction  standard  relating 
to  the  training  of  industrial  truck 
operators  is  an  adoption  by  reference  of 
the  training  provision  of  the  consensus 
standard  which  is  identical  to  the 
corresponding  general  industry 
standard,  which  contains  the  full  text  of 
the  American  National  Standards 
Institute  (ANSI)  standard. 

The  present  training  provision  that  is 
applicable  to  construction  through  cross 
reference  to  the  ANSI  B56.1-1969  (and 
is  directly  incorporated  into  general 
industry  as  §  1910.178(1))  reads,  "Only 
trained  and  authorized  operators  shall 
be  permitted  to  operate  a  powered 
industrial  truck.  Methods  of  training 
shall  be  devised  to  train  operators  in  the 
safe  operation  of  powered  industrial 
trucks." 

b.  Action  on  Other  Powered  Industrial 
Truck  Operator  Training  Requirements 

In  the  Federal  Register  of  March  14, 
1995  (60  FR  13782),  OSHA  pubfished  a 
proposal  to  revise  the  general  industry 
standard  for  training  powered  industrial 
truck  operators  (§  1910.178(1))  and  to 
adopt  the  same  requirements  for  the 


maritime  industries  (§§  1915.120(a), 
1917.43(1),  and  1918.77(a)).  Copies  of  a 
draft  of  that  Federal  Register  document 
had  been  provided  to  OSHA's  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH)  at  the  Committee's 
meeting  on  Feb.  28  and  March  1,  1995. 
The  Committee  advised  OSHA  that  it 
would  like  additional  time  to  study  the 
proposal  and  would  finalize  its 
recommendations  by  its  next  meeting  on 
May  25-26.  1995.  Because  OSHA  had 
received  no  recommendations  or  other 
information  from  the  ACCSH,  the 
Agency  decided  to  delay  proposing  the 
adoption  of  training  requirements  for 
powered  industrial  truck  operators  in 
the  construction  industry  until  the 
Committee  had  concluded  its 
deliberations. 

ACCSH  met  on  May  25-26",  at  which 
time  the  Committee  prepared  its 
comments  and  recommendations.  The 
Committee  recommended  that  OSHA 
propose  improved  powered  industrial 
truck  training  for  construction 
employees.  The  Committee  also 
suggested  some  changes  from  the 
general  industry  proposed  standard  that 
OSHA  is  considering  incorporating  in 
the  construction  standard.  Some  of 
these  suggestions  may  be  of  value  to 
employees  in  the  general  and  maritime 
industries  as  well. 

OSHA  has  decided  that  the  most 
effective  way  to  fully  consider  the 
Committee's  suggestions  in  the  proposal 
is  to  raise  them  in  the  preamble 
discussion  as  a  series  of  issues  and  to 
invite  public  comment  on  them.  OSHA 
also  is  asking  in  a  companion  Federal 
Register  document  published  today 
whether  some  of  these  changes  also 
should  be  made  to  the  general  and 
maritime  industries'  powered  industrial 
truck  operator  training  regulations.  In 
the  final  rule,  OSHA  will  consider  the 
suggestions  of  the  committee  and 
changes  for  the  construction,  general 
and  maritime  industries  based  on  the 
comments  and  evidence  received. 

In  Section  Vin  below,  OSHA 
discusses  the  specific  recommendations 
of  the  ACCSH.  It  also  poses  to  the  public 
various  questions  to  locus  comments  on 
these  recommendations. 

c.  Updated  Consensus  Standard 

Since  promulgation  of  the  OSHA 
safety  and  health  standards  for 
construction  in  1971,  the  consensus 
standard  on  which  the  powered 
industrial  truck  standard  was  based 
(ANSI  356. 1)  has  undergone  four 
complete  revisions  (dated  1975.  1983, 
1988  and  1993).  The  current  consensus 
standard  (Ex.  3-1)  addresses  retraining 
of  truck  Ojjerators  as  follows: 
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4.18  Operator  qualifications. 

Only  trained  and  authorized  [>ersons  shall 
be  permitted  to  operate  a  powered  industrial 
truck.  Operators  of  powered  industrial  trucks 
shall  be  qualified  as  to  visual,  auditory, 
physical,  and  mental  ability  to  operate  the 
equipment  safely  according  to  4.19  and  all 
other  applicable  parts  of  Section  4. 

4.19  Operator  training. 

4.19.1  Personnel  who  have  not  been 
trained  to  operate  powered  industrial  trucks 
may  operate  a  truck  for  the  purposes  of 
training  only,  and  only  under  the  direct 
suf)ervision  of  the  trainer.  This  training 
should  be  conducted  in  an  area  away  from 
other  trucks,  obstacles,  and  pedestrians. 

4.19.2  The  operator  training  program 
should  include  the  user's  p)olicies  for  the  site 
where  the  trainee  will  operate  the  truck,  the 
operatmg  conditions  for  that  location,  and 
the  specific  truck  the  trainee  will  operate. 
The  training  program  shall  be  presented  to  all 
new  operators  regardless  of  previous 
experience 

4.19.3  The  training  program  shall  inform 
the  trainee  that: 

(a)  The  primary  responsibility  of  the 
operator  is  to  use  the  powered  industrial 
truck  safely  following  the  instructions  given 
in  the  training  program. 

(b)  Unsafe  or  improper  operation  of  a 
jxjwerwd  industrial  truck  can  result  in:  Death 
or  serious  injury  to  the  operator  or  others; 
damage  to  the  powered  industrial  truck  or 
other  property. 

4.19.4  The  training  program  shall 
emphasize  safe  and  proper  operation  to  avoid 
injury  to  the  operator  and  others  and  prevent 
property  damage,  and  shall  cover  the 
following  areas: 

(a)  Fundamentals  of  the  powered  industrial 
truck(s)  the  trainee  will  operate,  including: 

(11  Characteristics  of  the  powered 
industrial  tnick(s),  including  variations 
between  trucks  in  the  workplace: 

(2)  Similarities  to  and  differences  from 
automobiles: 

(3)  Significance  of  nameplate  data, 
including  rated  capacity,  warnings,  and 
instructions  affixed  to  the  truck: 

(4)  Operating  instructions  and  warnings  in 
the  operating  manual  for  the  truck,  and 
instructions  for  inspection  and  maintenance 
to  be  performed  by  the  operator; 

(5)  Type  of  motive  power  and  its 
characteristics; 

(6)  Method  of  steering; 

(7)  Braking  method  and  characteristics, 
with  and  without  load; 

(8)  Visibility,  with  and  without  load, 
forward  and  reverse: 

(9)  Load  handling  capacity,  weight  and 
load  center. 

(10)  Stability  characteristics  with  and 
without  load,  with  and  without  attachments; 

(11)  Controls — location,  function,  method 
of  operation,  identification  of  symbols; 

(12)  Load  handling  capabilities;  forks, 
attachments; 

(13)  Fueling  and  battery  charging; 

(14)  Guards  and  protective  devices  forihe 
specific  type  of  truck; 

(15)  Other  characteristics  of  the  specific 
industrial  truck. 

(b)  Operating  environment  and  its  effect  on 
truck  operation,  including: 


(1)  Floor  or  ground  conditions  including 
temporary  conditions; 

(2)  Ramps  and  inclines,  with  and  without 
load, 

(3)  Trailers,  railcars,  and  dockboards 
(including  the  use  of  wheel  chocks,  jacks, 
and  other  securing  devices): 

(4)  Fueling  and  battery  charging  facilities; 

(5)  The  use  of  "classified"  trucks  in  areas 
classified  as  hazardous  due  to  risk  of  fire  or 
explosion,  as  defined  in  ANSl/NFPA  505; 

(6)  Narrow  aisles,  doorways,  overhead 
wires  and  piping,  and  other  areas  of  limited 
clearance, 

(7)  Areas  where  the  truck  may  be  operated 
near  other  powered  industrial  trucks!  other 
vehicles,  or  pedestrians; 

(8)  Use  and  capacity  of  elevators; 

(9)  Operation  near  edge  of  dock  or  edge  of 
improved  surface; 

(10)  Other  sp>ecial  operating  conditions  and 
hazards  which  may  be  encountered. 

(c)  Operation  of  the  powered  industrial 
truck,  including: 

(1)  Proper  preshift  inspection  and 
approved  method  for  removing  from  service 
a  truck  which  is  in  need  of  repair; 

(2)  Load  handling  techniques,  lifting, 
lowering,  picking  up,  placing,  tilting: 

(3)  Traveling,  with  and  without  loads; 
turning  corners; 

(4)  Parking  and  shutdown  procedures; 

(5)  Other  special  operating  conditions  for 
the  specific  application. 

(d)  Operating  safety  rules  and  practices, 
including: 

(1)  Provisions  of  this  Standard  in  Sections 
5.1  to  5.4  addressing  operating  safety  rules 
and  practices: 

(2)  Provisions  of  this  Standard  in  .Section 
5.5  addressing  care  of  the  tnick; 

(3)  Other  rules,  regulations,  or  practices 
sfiecified  by  the  employer  at  the  location 
where  the  powered  industrial  truck  will  be 
used. 

(e)  Operational  training  practice,  including; 

(1)  If  feasible,  practice  in  the  operation  of 
flowered  industrial  trucks  shall  be  conducted 
in  an  area  separate  frt)m  other  workplace 
activities  and  personnel; 

(2)  Training  practice  shall  be  conducted 
under  the  supervision  of  the  trainer; 

(3)  Training  practice  shall  include  the 
actual  opjeration  or  simulated  [>erformance  of 
all  op>erating  tasks  such  as  load  handling, 
maneuvering,  traveling,  stopping,  starting, 
and  other  activities  under  the  conditions 
which  will  be  encountered  in  the  use  of  the 
truck. 

4.19.5     Testing.  Retraining,  and 
Fnfnrremenf 

(a)  During  training,  p>erformance  and  oral 
and/or  written  tests  shall  be  given  by  the 
employer  to  measure  the  skill  and  knowledge 
of  the  opierator  in  meeting  the  requirements 
of  the  Standard.  Employers  shall  establish  a 
pass/ fail  requirement  for  such  tests. 
Employers  may  delegate  such  testing  to 
others  but  shall  remain  responsible  for  the 
testing.  Appropriate  records  shall  be  kept. 

(b)  Operators  shall  be  retrained  when  new 
equipment  is  introduced,  existing  equipment 
is  modified,  operating  conditions  change,  or 
an  operator's  performance  is  unsatisfactory. 

(c)  The  user  shall  be  responsible  for 
enforcing  the  safe  use  of  the  powered 


industrial  truck  according  to  the  provisions 
of  this  Standard. 

Note:  Information  on  op>erator  training  is 
available  from  such  sources  as  powered 
industrial  truck  manufacturers,  government 
agencies  dealing  with  employee  safety,  trade 
organizations  of  users  of  powered  industrial 
trucks,  public  and  private  organizations,  and 
safety  consultants, 

(For  an  explanation  of  why  OSHA  decided  to 
pro{K>se  a  standard  that  is  somewhat  different 
from  the  consensus  standard,  see  section 
entitled  Summary  and  Explanation  of  the 
ProfX)sed  Standard,  below.) 

Since  1971,  the  ANSI  consensus 
committee  has  adopted  other  volumes ' 
for  additional  types  of  vehicles  that  fall 
within  the  broad  definition  of  a 
powered  industrial  truck.  Specifically, 
volumes  have  been  developed  and 
adopted  for  guided  industrial  vehicles, 
rough  terrain  forklift  trucks,  industrial 
crane  trucks,  personnel  and  burden 
carriers,  operator  controlled  industrial 
tow  tractors,  and  manually  propelled 
high  lift  industrial  trucks.  The  training 
provisions  OSHA  is  proposing  are 
performance  oriented  and  are  applicable 
to  all  types  of  industrial  trucks. 
Accordingly,  OSHA  is  proposing  the 
same  training  standards  language  for  all 
types  of  industrial  trucks.  Comments  are 
requested  on  this  issue. 

d.  Petitions  and  Requests 

Since  the  promulgation  of  the  OSHA 
standard  in  1971,  interested  persons 
have  requested  that  OSHA  improve  its 
training  requirements  for  powered 
industrial  truck  operators.  ANSI  (now 
the  American  Society  of  Mechanical 
Engineers  (ASME))  has  substantially 
upgraded  its  training  provisions  for 
powered  industrial  truck  operators. 

On  March  15,  1988,  the  Industrial 
Truck  Association  (ITA)  petitioned 
OSHA  to  revise  its  standard  requiring 
the  training  of  powered  industrial  truck 
operators  (Ex.  3-2).  The  petition 
contained  suggested  language  for  a 
proposed  requirement  along  with  a 
model  operator  training  program  by 
which  compliance  with  the 
recommended  requirement  could  be 
met.  OSHA  responded  to  the  petition  on 
April  8,  1988,  stating  that  work  on  the 
revision  of  the  OSHA  powered 
industrial  truck  operator  training 
requirement  would  begin  as  soon  as 
other  priority  projects  were  completed. 

Congress,  in  particular,  has  expressed 
a  special  interest  in  this  standard.  A 
resolution  urging  OSHA  to  revise  its 
regulations  on  forklift  operator  safety 


'  The  consensus  committees  call  the  standards 
for  different  pieces  of  equipment  "volumes"  and  all 
of  the  volumes  produced  by  the  committee  the 
"standard".  OSHA  has  decided  to  use  the  same 
nomenclature. 


training  was  passed  by  the  Senate  in  the 
103rd  Congress.  Senate  Concurrent 
Resolution  17  was  approved  by  voice 
vote  with  55  cosponsors  and  broad 
bipartisan  support.  Its  companion 
measure  in  the  House  of 
Representatives,  H.  Con.  Res.  92,  had 
236  cosponsors  from  both  parties, 
although  no  formal  vote  was  taken. 

OSHA  preliminarily  concludes  that 
upgrading  the  training  requirements  for 
powered  industrial  truck  operators  will 
substantially  reduce  a  significant  risk  of 
death  and  injury  caused  by  the  unsafe 
operation  of  powered  industrial  trucks 
driven  by  untrained  or  inadequately 
trained  operators. 

II.  The  Powered  Industrial  Truck 

The  terra  "powered  industrial  truck" 
is  defined  in  the  ASME  B56.1  (formerly 
the  ANSI  B56.1)  standard  as  a  "mobile, 
power  propelled  truck  used  to  carry, 
push,  pull,  lift,  stack,  or  tier  material." 
Powered  industrial  trucks  are 
particularly  useful  when  handling 
palletized  materials. 

There  are  presently  approximately 
855,900  powered  industrial  trucks  in 
use  in  American  industry.  Of  this 
number,  OSHA  estimates  that  there  are 
about  8300  powered  industrial  trucks  in 
use  in  the  construction  industry. 

Powered  industrial  trucks  are 
classified  by  manufacturers  according  to 
their  individual  characteristics.  There 
are  seven  classes  of  powered  industrial 
trucks: 

Class  1 — Electric  Motor,  Sit-down 
Rider,  Counter-Balanced  Trucks  (Solid 
and  Pneimiatic  Tires). 

Class  2 — Electric  Motor  Narrow  Aisle 
Trucks  (Solid  Tires). 

Class  3 — Electric  Motor  Hand  Trucks 
or  Hand/Rider  Trucks  (Solid  Tires). 

Class  4 — Internal  Combustion  Engine 
Trucks  (Sohd  Tires). 

Class  5 — Internal  Combustion  Engine 
Trucks  (Pneumatic  Tires). 

Class  6 — Electric  and  Internal 
Combustion  Engine  Tractors  (Solid  and 
Pneumatic  Tires). 

Class  7 — Rough  Terrain  Forklift 
Trucks  (Pneumatic  Tires). 

Each  of  the  different  types  of  powered 
industrial  trucks  has  its  own  unique 
characteristics  and  inherent  hazards.  To 
maximize  effectiveness,  training  must 
address  the  unique  characteristics  of  the 
type  vehicle(s)  the  employee  is  being 
trained  to  operate. 

These  trucks  may  operate  on  almost 
any  type  surface,  from  smooth  and  level 
floors  to  rocky,  uneven  ground, 
provided  they  were  manufactured  to 
operate  on  that  type  floor  or  ground  and 
the  surface  does  not  have  an  excessive 
slope.  Construction  forklift  trucks  are 
more  frequently  operated  on  rough 


terrain  than  trucks  used  in  other 
industi7  sectors. 

Trucks  of  different  types  are  designed 
and  manufactured  to  operate  in  various 
work  environments.  Powered  industrial 
trucks  can  be  used  for  moving  material 
about  the  workplace.  High  lift  trucks 
can  be  used  to  raise  loads  up  to  30  or 
40  feet  above  the  ground,  to  deposit  the 
material  on  a  roof  under  construction,  a 
mezzanine  or  another  elevated  location, 
and  subsequently  to  retrieve  and  lower 
the  material. 

Powered  industrial  trucks  also  may  be 
equipped  with,  or  can  be  modified  to 
accept,  attachments  that  allow 
movement  of  odd-shaped  materials  or 
permit  the  truck  to  carry  out  tasks  that 
may  not  have  been  envisioned  when  the 
truck  was  designed  and  manufactured. 
Many  of  these  attachments  may  be 
added  to  or  installed  on  the  vehicle  by 
the  dealer  or  by  the  employer.  For 
example,  there  are  powered  .industrial 
truck  attachments  for  grasping  barrels  or 
drums  of  material.  Some  of  these 
attachments  not  only  grasp  a  barrel  or 
drum  but  allow  the  vehicle  operator  to 
rotate  the  barrel  or  drum  to  empty  the 
vessel  or  lay  it  on  its  side.  OSHA 
recognizes  that  certain  attachments  may 
limit  the  safe  use  of  the  vehicle.  To 
ensure  that  modifications  or  additions 
do  not  adversely  affect  the  safe  use  of 
the  vehicle,  OSHA  requires  at 
§1926.602(c)(l)(ii)that: 

(ii)  No  modifications  and  additions  which 
affect  capacity  and  safe  operation  of  the 
equipment  shall  be  made  without  the 
manufacturer's  written  approval.  If  such 
modifications  or  changes  are  made,  the 
capacity,  opieration,  and  maintenance 
instruction  plates,  tags,  or  decals  shall  be 
changed  accordingly.  In  no  case  shall  the 
original  safety  factor  of  the  equipment  be 
reduced. 

When  the  use  of  specialized 
attachments  restricts  the  use  of  the 
powered  industrial  truck  or  when  the 
truck  is  used  to  lift  people,  it  is  essential 
that  operator  training  include 
instruction  on  the  safe  use  of  the  vehicle 
so  that  the  operator  knows  and 
understands  the  restrictions  or 
limitations  that  are  imposed  upon  the 
operation  of  the  vehicle  by  the  use  of 
those  attachments  or  the  conduct  of 
those  operations. 

III.  Powered  Industrial  Truck  Hazards 

Powered  industrial  trucks  are  used  in 
many  construction  activities.  Their 
principal  utility  lies  in  the  fact  that 
either  a  large  number  of  objects  on  a 
pallet  or  confined  in  a  large  box,  crate 
or  other  container  or  large  objects  may 
be  moved  about  the  workplace  and 
raised  and  placed  on  elevated  surfaces 
with  relative  ease.  Since  powered 


industrial  truck  movement  is  controlled 
by  the  operator  and  is  not  restricted  by 
the  frame  of  the  machine  or  other 
impediments,  virtually  unrestricted 
movement  of  the  vehicle  about  the 
workplace  is  possible. 

The  hazards  that  are  commonly 
associated  with  powered  industrial 
trucks  may  not  exist  or  be  as 
pronounced  for  every  type,  make  or 
model  of  vehicle.  Each  type  of  truck 
presents  different  operating  hazards.  For 
example,  the  chance  of  a  falling  load 
accident  occurring  when  the  truck  is  a 
sitdowm,  counterbalanced  high  lift  rider 
truck  is  much  greater  than  when  the 
vehicle  is  a  motorized  hand  truck, 
because  the  height  to  which  the  load 
can  be  raised  by  a  sitdown  rider  truck 
is  much  greater  than  that  for  the  hand 
truck. 

Correspondingly,  the  method  or 
means  to  prevent  an  accident  or  to 
protect  employees  from  injury  may  be 
different  with  different  types  of  trucks. 
For  example,  when  a  rider  truck  is 
involved  in  a  tipover  accident,  the 
operator  has  the  opportunity  to  remain 
in  the  operator's  position  in  the  vehicle 
during  the  tipover,  thereby  minimizing 
the  potential  for  injury.  In  most  cases, 
the  operator  of  a  rider  truck  is  injured 
in  a  tipover  accident  when  he  or  she 
attempts  to  jump  clear  of  the  vehicle 
when  it  begins  to  tip  over.  Because  the 
natural  tendency  of  the  operator  is  to 
jump  downward,  he  or  she  lands  on  the 
floor  or  ground  and  is  then  crushed  by 
the  overhead  guard  of  the  vehicle. 
Consequently,  the  operator  of  a  rider 
truck  should  be  trained  to  stay  with  the 
vehicle  during  a  lateral  tipover.  On  the 
other  hand,  when  an  order  picker  tips 
over  with  the  platform  in  a  raised 
position,  the  operator  usually  should 
attempt  to  jump  clear  of  the  vehicle,  and 
should  be  trained  accordingly. 

Because  a  powered  industrial  truck  is 
a  motor  vehicle,  its  operation  is  similar 
in  some  respects  to  that  of  an 
automobile,  and  some  of  its  hazards  are 
the  same  as  those  experienced  during 
the  operation  of  an  automobile. 
Automobile  and  powered  industrial 
truck  are  both  subject  to  a  number  of 
common  hazards,  such  as  contacting 
fixed  or  movable  objects  (including 
employees)  and  tipping  over. 

Additionally,  operating  a  car  or  an 
industrial  truck  at  excessive  speed  or 
skidding  on  a  wet  or  otherwise  slippery 
ground  or  floor  can  be  dangerous  to  the 
operator  or  nearby  employees.  Driving  a 
powered  industrial  truck  at  excessive 
speed  may  result  in  loss  of  control, 
causing  the  vehicle  to  skid,  tip  over,  or 
fall  off  a  loading  dock  or  other  elevated 
walking  or  working  surface.  Failure  to 
maintain  control  of  the  vehicle  also  may 
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cause  the  vehicle  to  strike  an  employee 
or  to  strike  stored  material,  causing  the 
material  to  topple  and  possibly  injure  an 
employee.  Driver  training  is  necessary 
so  that  the  operator  will  act  properly  to 
minimize  the  hazard  to  himself  or 
herself  and  to  other  employees. 

Although  there  are  many  similarities 
between  the  automobile  and  the 
powered  industrial  truck,  there  are  also 
many  differences.  Another  reason  for 
training  industrial  truck  operators  is  to 
make  operators  aware  of  these 
differences.  Some  of  the  characteristics 
of  a  powered  industrial  truck  that  have 
a  pronounced  effect  upon  truck 
operation  and  safety  that  are  outside 
auto  driving  experience  are  the  truck's 
ability  to  change  its  stability,  to  raise, 
lo<ver  and  tilt  loads,  and  to  steer  with 
the  rear  wheels  while  being  powered  by 
the  front  wheels.  In  addition,  vision  is 
sometimes  partially  obscured  by  the 
load.  Moving  loads  upwards, 
downwards,  forwards  and  backwards 
causes  a  shift  of  the  center  of  gravity 
and  can  adversely  affect  the  overall 
stability  of  the  vehicle.  When  a  load  is 
raised  or  moved  away  from  the  vehicle, 
the  vehicle's  longitudinal  stability  is 
decreased.  When  the  load  is  lowered  or 
moved  closer  to  the  vehicle,  its 
longitudinal  stability  is  increased. 

To  mitigate  the  hazards  posed  to  the 
stability  of  the  truck  by  the  movement 
of  the  material  being  handled,  the  ANSI 
B56.1-1969  has  seven  provisions  that 
address  proper  operation  of  a  powered 
industrial  truck.  These  provisions 
specify: 

604  Q.  While  negotiating  turns,  speed  shall 
be  reduced  to  a  safe  level  by  means  of  turning 
the  hand  steering  wheel  in  a  smooth, 
sweeping  motion.  Except  when  maneuvering 
at  a  very  low  speed,  the  hand  steering  wheel 
shall  be  turned  at  a  moderate,  even  rate. 

605  A.  Only  stable  or  safely  arranged  loads 
shall  be  handled.  Caution  shall  be  exercised 
when  handling  off<enter  loads  which  cannot 
be  centered. 

605  B.  Only  loads  within  the  rated  capacity 
of  the  truck  shall  he  handled. 

605  C.  The  long  or  high  (including 
multiple-tiered)  loads  which  may  affect 
capacity  shall  be  adjusted. 

605  D.  Trucks  equipped  with  attachments 
shall  be  operated  as  p)artially  loaded  trucks 
when  not  handling  a  load. 

605  E.  A  load  engaging  means  shall  be 
placed  under  the  load  as  far  &s  possible;  the 
mast  shall  be  carefully  tilted  backward  to 
stabilize  the  load. 

605  F.  Extreme  care  shall  be  used  when 
tilting  the  load  forward  or  backward, 
particularly  when  high  tiering.  Tilting 
forward  with  load  engaging  means  elevated 
shall  be  prohibited  except  to  pick  up  a  load. 
An  elevated  toad  shall  not  be  tilted  forward 
except  when  the  load  is  in  a  deposit  position 
over  a  rack  or  stack.  When  stacking  or  tiering, 
only  enough  backward  tilt  to  stabilize  the 
load  shall  be  used. 


Knowledge  of  and  adherence  to  these 
principles,  as  well  as  the  other 
requirements  of  the  OSHA  standard,  are 
essential  for  safe  load  handling  and 
vehicle  operation.  Operators  of  vehicles 
used  in  construction  need  to  be  trained 
about  the  requirements  of  the  consensus 
standard  because  failure  to  adhere  to  the 
techniques  emphasized  in  these 
provisions  are  major  causes  of 
accidents. 

The  hazards  addressed  in  this 
proposed  rule  are  those  associated  with 
industrial  trucks  in  general,  as  well  as 
those  posed  by  specific  makes  or  models 
of  trucks.  Each  powered  industrial  truck 
has  a  different  feel  that  makes  its 
operation  slightly  different  from  the 
operation  of  other  trucks,  and  operators 
must  therefore  be  aware  of  the  effects  of 
these  differences  on  safe  truck 
operation.  The  workplaces  where  these 
trucks  are  being  used  may  also  present 
particular  hazards.  For  these  reasons,  a 
uniform  and  all-inclusive  set  of  hazards 
that  applies  to  all  industrial  trucks  and 
workplaces  cannot  be  delineated.  For 
the  same  reason,  the  development  of  a 
single  "generic  "  training  program  that 
fits  all  powered  industrial  trucks  and  all 
workplaces  is  impractical.  In  developing 
an  effective  powered  industrial  truck 
training  program,  there  are  however 
three  major  areas  of  concern  that  should 
be  kept  in  mind.  These  are  the  hazards 
associated  with  the  particular  make  and 
model  of  truck,  the  hazards  of  the 
workplace  (which  are  particularly 
important  on  construction  sites),  and 
the  general  hazards  that  apply  to  the 
operation  of  all  or  most  powered 
industrial  trucks. 

In  addition,  some  hazard^  are  related 
to  the  improper  operation  of  a  powered 
industrial  truck.  Among  these  hazards 
are;  Falling  loads  caused  by 
overloading,  unbalanced  loading  or 
other  improper  loading;  the*vehicle 
falling  from  a  platform,  curb,  trailer  or 
other  surface  on  which  the  vehicle  is 
operating;  the  vehicle  being  driven 
while  the  operator  has  an  obstructed 
view  in  the  direction  of  travel:  and  the 
vehicle  being  operated  at  an  excessive 
rate  of  speed. 

OSHA  has  identified  several  accidents 
that  have  occurred  when  an  employee 
other  than  the  operator  is  'given  a  ride" 
on  a  powered  industrial  truck.  Most 
trucks  were  designed  and  are  intended 
to  allow  only  the  operator  to  ride  on  the 
vehicle.  The  carrying  of  other  persons 
may  result  in  an  accident  when  that 
other  person  either  falls  from  the 
vehicle  or  hits  an  obstruction  when  the 
vehicle  comes  too  close  to  that 
obstruction.  Finally,  powered  industrial 
truck  accidents  occur  because  the 
vehicle  is  not  properly  maintained 


(These  accidents  most  commonly 
involve  employees  being  overcome  by 
excessive  carbon  monoxide  emissions  or 
vehicle  component  failure). 

The  seriousness  of  the  consequences 
associated  with  these  accidents  depends 
on  such  factors  as  the  method  of 
operation  of  the  powered  industrial 
truck,  the  load  being  carried,  and  the 
characteristics  of  the  workplace  in 
which  the  vehicle  is  being  operated. 
Accordingly,  truck  operators  must  be 
trained  to  recognize  unsafe  conditions 
and  how  to  react  to  them  when  they 
occur. 

Several  features  of  powered  industrial 
trucks  contribute  either  directly  or 
indirectly  to  the  hazards  posed  by  these 
vehicles.  Some  of  the  factors  that 
influence  the  extent  of  the  hazards 
presented  by  a  particular  truck  are  the 
placement  of  the  critical  components  of 
the  vehicle,  the  age  of  the  vehicle,  and 
the  manner  in  which  the  vehicle  is 
operated  and  maintained. 

There  are  other  hazards  related  to  the 
use  of  powered  industrial  trucks  that  are 
caused  or  enhanced  by  the 
characteristics  of  the  workplace.  These 
hazards  include  the  following: 
Operating  powered  industrial  trucks  on 
rough,  uneven  or  sloped  surfaces; 
operating  powered  industrial  trucks 
with  unusual  loads;  operating  in 
hazardous  (classified)  areas;  operating 
in  areas  where  there  are  narrow  aisles; 
and  operating  where  there  is  pedestrian 
traffic  or  where  employees  are  working 
in  or  adjacent  to  the  path  of  travel  of  the 
powered  industrial  truck.  The  first 
hazard  is  particularly  pronounced  on 
construction  sites. 

The  operation  of  a  powered  industrial 
truck  presents  hazards  not  only  to  the 
operator,  but  also  to  other  employees 
working  with  or  around  the  vehicle.  As 
explained  in  the  section  entitled 
"Studies  and  Accident,  Injury  and  Other 
Data,"  below,  employees  other  than 
operators  have  been  injured  or  killed  in 
accidents  involving  powered  industrial 
trucks.  Proper  training  can  reduce 
accidents  resulting  from  the  causes 
described  above. 

rv.  Studies  and  Accident,  Injury  and 
Other  Data 

A  detailed  analysis  of  powered 
industrial  truck  studies  and  accident 
and  injury  data  appears  in  the  NPRM  for 
truck  training  for  general  industry  and 
the  maritime  industry,  which  was 
published  in  the  Federal  Register  on 
March  14,  1995  (60  FR  13787).  The 
section  presented  here  briefly 
summarizes  the  data  relevant  to  the 
construction  industry. 


a.  Studies  Measuring  the  Effectiveness 
of  an  Industrial  Lift  Truck  Safety 
Training  Program 

In  1984,  H.  Harvey  Cohen  and  Roger 
C,  Jensen,  working  under  contract  with 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  published 
an  article  in  the  Journal  of  Safety 
Research  (Fall  1984,  Vol.  15,  No.  3,  pp. 
125-135)  entitled  "Measuring  the 
Effectiveness  of  an  Industrial  Lift  Truck 
Safety  Training  Program"  (Ex.  4).  The 
article  contained  an  analysis  of  two 
studies  that  were  undertaken  to  measure 
objectively  the  effects  of  safety  training 
on  the  driving  performance  and  safety 
practices  of  powered  industrial  truck 
operators. 

This  article  detailed  the  results  of  an 
experiment  that  was  conducted  to 
evaluate  training  of  powered  industrial 
truck  operators  using  a  behavioral 
(work)  sampling  procedure  to  obtain 
objective  data  about  work  practices  that 
correlate  with  injury  risk.  'There  were 
two  separate  studies  conducted  in  this 
experiment,  one  at  each  of  two  similar 
warehouses.  The  studie^that  comprised 
the  experiment  were  conducted  to 
assess  the  value  of  training  and  the 
influence  of  post-  training  actions  on  the 
safety  performance  of  workers.  These 
studies  demonstrate  that  training 
powered  industrial  truck  operators 
reduced  the  operators'  error  rates 
(number  of  unsuccessful  operations 
divided  by  the  total  number  of 
operations)  and  that  training  combined 
with  feedback  reduced  error  rates  even 
more. 

The  studies  were  conducted  at 
different  warehouses  using  similar 
training  techniques.  The  training  was 
conducted  to  emphasize  those  operator 
behaviors  that  were  measurable, 
frequently  observed,  capable  of  being 
reliably  observed,  related  to  ft^quent 
accident  occurrence  and  amenable  to 
corrective  action  through  training.  There 
were  14  behaviors  evaluated  in  these 
studies.  Positive  reinforcement  of  the 
training  was  used  with  some  trainees  to 
measure  its  effectiveness.  The 
experiment  was  conducted  in  four 
phases: 

(1)  The  pre-training  phase,  during 
which  none  of  the  operators  had  been 
trained; 

(2)  The  post-training  1  phase,  during 
which  the  control  group  remained 
untrained,  the  treatment  group  had 
received  training,  and  the  treatmenf- 
plus-feedback  group  had  received 
training  and  also  was  receiving 
performance  feedback; 

(3)  The  post-training  2  phase,  during 
which  all  three  groups  had  received 
training  but  only  the  training-plus- 


feedback  group  received  performance 
feedback;  and 
(4)  The  retention  phase,  which  started 

3  months  after  the  end  of  the  post- 
training  2  phase  (and  the  end  of  the 
feedback  program). 

Following  the  initial  training  (post- 
training  1),  all  three  groups  showed  a 
decrease  in  their  mean  error  rates  with 
the  training-plus-feedback  group 
showing  the  largest  decrease  (from  .35 
to  .27,  a  23  percent  decrease)  followed 
by  the  training-only  (from  .33  to  .27,  an 
18  percent  decrease)  and  the  control 
group  (from  .34  to  .32,  a  6  percent 
decrease).  The  reduction  in  the  error 
rate  of  the  control  group  from  the  pre- 
training  to  the  post-training  1  phase  of 
the  study  was  attributed  to  the  influence 
of  peer  modeling,  i.e.,  the  untrained 
control  group  operators  were  copying 
the  behavior  of  their  trained 
counterparts.  Toward  the  end  of  the 
post-training  1  phase,  the  error  rates  of 
the  three  groups  converged,  suggesting 
that  the  effects  of  the  training  program 
had  begun  to  wear  off.  Observers  also 
noted  that  some  behaviors  were  being 
compromised  when  employees  of 
different  knowledge  levels  were 
required  to  interact,  particularly  in 
conflict  avoidance  situations  such  as 
signaling  and  yielding  at  blind 
intersections. 

During  the  post-training  2  phase  of 
the  study,  all  groups  improved  in 
performance.  The  control  group's 
performance  improved  by  28  percent 
(from  a  mean  error  rate  of  .32  to  .23) 
while  the  training  group  experienced  a 

4  percent  improvement  (fi-om  a  mean 
error  rate  of  .27  to  .26)  and  the  training- 
plus-feedback  group  had  a  7  percent 
improvement  (from  .27  to  .25).  The 
authors  concluded  that  there  was 
further  evidence  of  the  effect  of  peer 
modeling  because  the  performance  of  all 
three  groups  continued  to  improve 
although  no  additional  instruction  was 
given. 

The  retention  phase  of  the  study  was 
conducted  three  months  following  the 
completion  of  the  post-training  2  phase 
of  the  study.  It  was  intended  to 
determine  the  longer  term  effects  of  the 
Iraiuing.  Dunng  this  pnasc  oi  the  study, 
mean  error  rates  were  checked,  as  was 
done  during  the  other  phases  of  the 
study.  The  results  of  this  phase  of  the 
study  indicate  an  additional 
improvement  in  the  performance  of  the 
operators,  with  the  mean  error  rate 
decreasing  from  .25  to  .19,  a  24  percent 
improvement  in  their  performance.  The 
total  performance  gain  achieved  during 
this  study  was  a  44  percent 
improvement  from  the  pre-training 
(baseline)  phase  through  the  retention 
phase  (from  a  mean  error  rate  of  .34  to 


a  final  error  rate  of  .19).  The  data 
indicate  that  there  were  significantly 
fewer  errors  at  each  successive  phase  of 
the  study. 

The  second  study  was  conducted  to 
verify  and  extend  the  findings  of  the 
first  study.  A  modified  experimental 
design  was  used  to  eliminate  the 
mitigating  influence  of  the  untrained 
control  group.  In  the  second  study,  all 
operators  were  trained  at  the  same  time 
and  all  received  performance  feedback. 
Comparisons  were  made  only  before 
and  after  training.  The  study  was 
divided  into  three  phases:  Pre-training. 
post-training  and  retention.  The 
retention  phase  of  the  study  was  again 
conducted  three  months  after  the 
conclusion  of  the  prior  phase. 

Following  the  training  of  the  vehicle 
operators,  there  was  a  61  percent 
improvement  in  performance  scores 
(from  an  error  rate  of  .23  to  .09). 
Observation  in  the  retention  phase  of 
this  study  showed  an  additional 
reduction  of  22  percent  in  mean  error 
rates  (from  .09  to  .07  mean  error  rate). 
The  overall  improvement  in  mean  error 
rates  between  the  pre-training  error  rate 
(.23)  to  that  achieved  during  the 
retention  phase  (.07)  was  a  reduction  of 
70  percent. 

b.  The  OSHA  Fatality/Catastrophe 
Reports 

OSHA  records  a  summary  of  the 
results  of  investigations  of  all  accidents 
resulting  in  fatalities,  catastrophes, 
amputations  and  hospitalizations  of  two 
or  more  days,  and  those  accidents  that 
have  received  significant  publicity  or 
caused  extensive  property  damage. 
These  summaries  are  recorded  on  an 
OSHA  Form  170  and  include  an  abstract 
describing  the  activities  taking  place  at 
the  time  of  the  accident  and  the  causes 
of  the  accident.  These  reports  are  stored 
in  a  computerized  database  system. 

A  substantial  percentage  of  the 
serious  powered  industrial  truck 
accidents  that  were  investigated 
occurred  in  the  construction  industry. 
Specifically,  29  out  of  the  200  accidents 
investigated  took  place  in  the 
construction  industry. 

c.  Bureau  of  Labor  Statistics  (BLS)  Data 

In  April,  1994,  BLS  published  a 
booklet  entitled  "Fatal  Workplace 
Injuries  in  1992:  A  Collection  of  Data 
and  Analysis"  (Ex.  3—4).  In  this  booklet, 
there  was  an  article  written  by  Gary  A. 
Helmer  entitled  "Fatalities  Involving 
Forklifts  and  Other  Powered  Industrie^ 
Carriers.  1991-1992."  This  report 
contains  information  contained  in  the 
Census  of  Fatal  Occupational  Injuries 
(CFOI)  on  170  fatal  powered  industrial 
truck  accidents.  Table  1  lists  the 
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classifications  of  those  powered 
industrial  truck  accidents. 

Table  i  .—Classification  of  Fork- 
lift  Fatauties.  CFOI.  1991-1992 


How  accident  occurred 

Nunrv 
ber 

Per- 
cent 

Fofkltft  overturned 

41 

13 

19 
29 
24 
24 

10 

10 

24 

Forklitt  struck  somettimg. 
Of  ran  off  dock 

8 

Worker  pinned  between 
objects  

Worker  struck  by  material . 

Worker  stock  by  forklrtl  .... 

Worker  fell  from  forWrtt  

Worker  died  during  forkkft 
repair  

Other  accident  

11 
17 

14 
14 

6 
6 

Total  

170 

100 

UMI 


Source  Bureau  of  Labor  Statistics,  "Fatal 
Workplace  In/unes  in  1992,  A  Collection  of 
Data  and  Analysis",  Report  870,  April  1994. 

d.  Fatality  and  Injury  Data 

As  discussed  in  the  Preliminary 
Economic  Analysis,  there  are  on  average 
15  deaths  and  1440  serious  injuries  from 
powered  industrial  truck  operations  in 
the  construction  industry  each  year.  It  is 
estimated  that  this  standard  would 
prevent  3  or  4  deaths  and  463  to  601  of 
these  serious  injuries  per  year. 

V.  Basis  for  Agency  Action 

OSHA  believes  that,  as  the  above 
discussion  indicates,  there  is  a  sufficient 
body  of  data  and  information  on  which 
to  base  a  revision  of  the  existing 
standard  for  powered  industrial  truck 
operator  training  in  the  construction 
industry.  The  data  indicate  that  there 
are  a  substantial  number  of  fatalities  and 
injuries  from  industrial  truck  accidents 
in  the  construction  industry.  Studies 
indicate  that  better  training  would 
substantially  reduce  the  number  of  such 
fatalities  and  serious  injuries. 
Consequently,  these  requirements 
would  reduce  the  number  of  fatalities 
and  injuries  resulting  from  accidents 
involving  powered  industrial  trucks 
op)erated  by  untrained  or  insufficiently 
trained  employees. 

In  addition,  as  discussed  above,  there 
are  other  reasons  to  update  the  standard. 
For  example,  there  now  exist 
substantially  updated  consensus 
standards  on  this  subject.  In  addition, 
OSHA  has  been  petitioned  to  improve 
the  requirements  for  industrial  truck 
training.  Further,  the  Advisory 
Committee  on  Construction  Safety  and 
Health  has  recommended  improving  the 
standard.  Finally,  the  Senate  recently 
passed  a  resolution  urging  OSHA  to 
revise  its  outdated  powered  industrial 
truck  operator  standards. 


VI.  The  Need  for  Training 

Training  is  generally  defined  as 
making  a  person  proficient  through  the 
use  of  specialized  instruction  and 
practice.  Training  is  the  means  by 
which  an  employer  ensures  that 
employees  have  the  knowledge,  skills, 
and  abilities  that  are  necessary  for  the 
employees  to  do  their  jobs  correctly. 

Once  an  employee  acquires  the  basic 
knowledge,  skills,  and  abilities, 
refresher  or  remedial  training  may  be 
used  to  reinforce  or  improve  those 
attributes,  to  provide  new  material,  to 
provide  material  that  was  previously 
discussed  in  a  new  manner,  or  to  simply 
maintain  an  awareness  of  the  material 
that  has  previously  been  taught. 
Refresher  or  remedial  training  is 
normally  conducted  on  a  predetermined 
periodic  basis,  that  is,  on  a  monthly, 
semi-annual,  or  annual  basis. 

Training  may  be  as  simple  and 
informal  as  a  supervisor  pointing  out  an 
error  in  the  manner  in  which  an 
employee  is  doing  a  job  (making  an  on- 
the-spot  correction)  or  showing  an 
employee  how  to  do  a  particular  task 
(demonstrating  the  proper  method  to  do 
the  job).  On  the  other  end  of  the 
spectrum  is  the  detailed,  structured 
instruction  that  uses  formal  methods  of 
training  (lectures,  conferences,  formal 
demonstrations,  practical  exercises, 
examinations,  etc.).  Formal  training  is 
usually  used  to  impart  more,  or  more 
complicated  information  to  a  trainee. 

For  the  most  part,  employees  do  not 
start  out  with  the  knowledge,  skills,  and 
abilities  to  perform  the  tasks  necessary 
for  safe  lift  truck  operation.  Although 
many  employees  who  are  selected  or 
assigned  to  drive  powered  industrial 
trucks  are  licensed  to  drive  automobiles, 
there  are  enough  dissimilarities  between 
these  two  types  of  vehicles  and  their 
operation  to  require  additional 
knowledge,  skills,  and  abilities  to 
operate  a  powered  industrial  truck 
safely.  Operational  characteristics  of 
powered  industrial  trucks,  such  as 
vehicles  equipped  with  rear-wheel 
steering  and  front-wheel  drive  and  the 
capability  to  hoist-move-lower  loads, 
require  operator  training  and  practice  to 
master  the  different  driving  skills  that 
must  be  used  when  an  employee 
operates  powered  industrial  trucks. 

Many  accidents  can  be  prevented,  or 
the  seriousness  of  the  injury  to  the 
employee  can  be  mitigated,  by  training 
employees.  Effective  training  and 
supervision  also  can  prevent  the 
occurrence  of  unsafe  acts  such  as 
speeding,  failing  to  look  in  the  direction 
of  travel,  and  failing  to  slow  down  or 
stop  and  sound  the  vehicle's  horn  at 
blind  intersections  and  other  areas 


where  pedestrian  traffic  may  not  be 
observable.  Another  example  in  which 
training  can  prevent  or  lessen  the 
severity  of  an  accident  of  this  kind  is 
directly  related  to  the  stability  of 
powered  industrial  trucks  when 
traveling  with  an  elevated  load. 
Effective  operator  training  should 
emphasize  that  the  vehicle  can  only  be 
moved  when  the  load  is  at  its  lowest 
point.  However,  even  if  an  operator  fails 
to  follow  this  practice  and  the  vehicle 
tips  over,  the  injury  to  the  operator  is 
usually  minimal  if  he  or  she  stays  with 
the  vehicle.  As  previously  discussed, 
the  usual  injury  in  a  powered  industrial 
truck  tipover  occurs  when  the  operator 
attempts  to  jump  off  the  vehicle  while 
it  is  tipping  over.  In  these  cases,  since 
the  normal  tendency  is  for  a  person  to 
jump  downward,  the  operator  lands  on 
the  floor  or  ground  in  the  path  of  the 
overhead  guard,  leading  to  a  crushing 
injury  of  the  head,  neck  or  back. 
Training  an  employee  to  stay  with  the 
vehicle  will  reduce  the  severity  of  some 
of  these  injuries. 

The  studies  ccnducted  by  Cohen  and 
Jensen,  discussed  under  Studies, 
Accident,  Injury  and  Other  Data  earlier 
in  this  preamble,  found  a  reduction  in 
operator  errors  rate  of  up  to  70  percent     j 
from  training.  Although  a  70  percent 
error  rate  reduction  cannot  be  directly 
equated  to  a  corresponding  reduction  in 
the  number  of  accidents  that  this  or  any 
other  group  of  operators  vsrill 
experience,  improper  or  unsafe 
operation  of  powered  industrial  trucks 
is  the  major  cause  of  accidents  and  their 
resultant  fatalities  and  injuries. 
Therefore,  a  reduction  in  the  unsafe 
operation  of  these  trucks  will  reduce  the 
number  of  accidents,  and  the  resultant 
fatalities  and  injuries. 

Although  not  all  powered  industrial 
truck  accident  reports  spell  out  lack  of 
training  as  a  causal  factor  in  the 
accident,  each  accident  can,  in  part,  be 
attributed  to  the  actions  or  inactions  of 
the  operator.  For  example,  when  a 
powered  industrial  truck  tips  over,  the 
accident  is  caused  by  one  or  more  of 
several  factors,  including  speeding, 
traveling  with  the  load  in  an  elevated 
position,  or  improperly  negotiating  a 
turn.  Training  can  minimize  the  number 
of  times  that  these  events  occur. 

Proper  training  of  an  employee  must 
take  into  account  the  fact  that  different    ' 
operating  conditions  (including  the  type 
and  size  of  the  load,  the  type  and 
condition  of  the  surface  on  which  the 
vehicle  is  being  operated,  and  other 
factors)  can  adversely  affect  vehicle 
operation.  Construction  sites  usually 
include  many  of  these  factors,  such  as 
rough  terrain.  Operator  training  must 
emphasize  two  points  regarding  any 


potential  accident  scenario.  These  two 
factors  are:  (1)  The  employee  should  not 
engage  in  activities  that  may  cause  an 
accident,  and  (2)  the  employee  should 
minimize  the  potential  for  injury  (either 
to  himself  or  herself  or  to  other 
employees)  by  taking  appropriate 
actions. 

VII.  Summary  and  Explanation  ol  the 
Proposed  Rule 

a.  Specific  Provisions  Included  in  the 
Proposed  Standard 

OSHA  is  proposing  to  improve  the 
training  of  powered  industrial  truck 
operators  in  construction  by  adding  a 
new  29  CFR  1926.602(d)  that  would 
supersede  the  current  cross-  reference  to 
the  1969  ANSI  standard  insofar  as  that 
standard  specifies  that  only  trained 
operators  be  permitted  to  operate 
powered  industrial  trucks.  This 
proposal  is  intended  to  enhance  the  safe 
operation  of  powered  industrial  trucks 
in  the  construction  workplace. 

In  developing  this  proposal,  OSHA 
looked  at  the  training  requirements  of 
the  existing  national  consensus  standard 
for  powered  industrial  trucks,  ANSI 
B56.1-1993,  as  well  as  training 
requirements  from  other  standards  (both 
industry  and  government).  The  non- 
training  related  requirements  of  those 
standards  are  beyond  the  scope  of  this 
proposal. 

Tne  proposed  standard  includes  six 
elements.  First,  the  employer  is  only  to 
use  powered  industrial  truck  operators 
who  are  trained  for  and  capable  of 
performing  the  job.  Operator  training  is 
to  include  both  formal  training  and 
practical  experience.  Various  relevant 
topics  are  to  be  covered  in  the  training 
unless  they  are  not  relevant  to  the 
employer's  vehicles  or  workplace. 
Refresher  training  is  to  be  provided,  and 
if  there  is  an  accident  or  unsafe 
operation  of  the  vehicle,  remedial 
training  must  be  given.  Employers  are  to 
certify  that  employees  are  trained.  Prior 
training  and  experience  may  count 
toward  the  required  training. 

At  paragraph  (d)(l)(i),  OSHA  specifies 
that  each  employee  who  will  be 
required  to  operate  a  powered  industrial 
truck  must  be  capable  of  performing  the 
duties  that  are  required  of  the  job  after 
training  and  appropriate 
accommodation.  This  means  that  the 
employee  must  have  to  climb  onto  and 
off  a  truck,  to  sit  on  the  vehicle  for 
extended  periods  of  time,  to  turn  his  or 
her  body  to  be  able  to  drive  in  reverse, 
and  to  have  the  physical  and  mental 
abilities  to  perform  the  job.  Information 
obtained  during  the  initial  employee 
evaluation  can  be  used  to,  among  other 
things,  determine  how  best  to  train  the 


employee.  For  example,  if  the  employee 
cannot  read  and  comprehend  the 
operator's  manuals  for  the  type  of  trucks 
that  the  employee  will  operate,  this 
information  would  have  to  taught  by 
means  other  than  assigning  the 
employee  to  read  the  truck  manuals. 
The  initial  evaluation  can  also  be  useful 
in  avoiding  duplicative  training. 

Paragrapn  (dj(l)(ii)  provides  that  the 
employer  shall  ensure  that  the  employee 
has  received  required  training,  that  the 
employee  has  been  evaluated  and  that 
the  operator  can  perform  the  job 
competently.  After  the  training,  the 
evaluation  must  be  carried  out  by  a 
designated  person  so  that  the  employer 
can  ensure  that  the  trainee  can  perform 
the  duties  required  of  an  operator  in  a 
competent  manner.  Conducting 
evaluations  during  training  is  known  as 
a  practical  exercise  or  a  performance 
test.  OSHA  believes  that  only  through 
evaluation  by  a  knowledgeable  person 
after  training  can  an  employer  loiow 
that  the  employee  has  been  adequately 
trained  and  can  safely  perform  the  job. 

The  designated  person  may  be  the 
employer,  if  qualified.  A  small  business 
person  who  has  employees  may  decide 
to  send  the  employees  to  an  outside 
training  organization.  Alternately,  the 
employer  may  be  sufficiently  trained  to 
enable  the  employer  to  be  qualified  as 
a  designated  person. 

At  paragraph  (d)(2),  OSHA  is 
proposing  to  require  that  the  employer 
implement  a  training  program  for  all 
powered  industrial  truck  operators.  This 
program  would  ensure  that  only  trained 
drivers  who  have  successfully 
completed  the  training  program  would 
be  allowed  to  operate  these  vehicles.  An 
exception  to  the  rule  would  allow 
trainees  to  operate  powered  industrial 
trucks  provided  the  operation  is  under 
the  direct  supervision  of  a  designated 
person  and  the  operation  is  conducted 
where  there  is  minimum  danger  to  the 
trainee  or  other  employees. 

OSHA  is  proposing  at  paragraph 
(d)(2)(ii)  that  the  training  consist  of  a 
combination  of  classroom  instruction 
and  practical  training.  The  Agency 
believes  that  only  a  combination  of 
training  methods  will  ensure  adequate 
employee  training.  Although  classroom 
training  is  invaluable  for  the  teaching  of 
the  principles  of  vehicle  operation,  it  is 
the  hands-on  training  and  the 
evaluation  of  the  operation  of  the 
vehicle  that  finally  proves  the  adequacy 
of  the  training  and  the  ability  of  the 
employee  to  use  that  training  to  operate 
a  powered  industrial  truck  successfully. 

At  paragraph  (d)(2)(iii),  OSHA  is 
proposing  to  require  that  all  training  be 
conducted  by  a  designated  person. 
OSHA  defines  a  designated  person  as 


one  who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators  and 
judge  their  competence.  As  discussed 
elsewhere  in  this  preamble,  the 
employer  may  have  the  necessary 
prerequisites  to  qualify  as  a  designated 
person,  or  he  or  she  may  assign  the 
training  responsibility  to  another  person 
(either  a  knowledgeable  employee  or  an 
trainer  from  outside  the  company). 

To  ensure  that  the  training  contains 
the  appropriate  information  for  the 
operator,  OSHA  has  provided  a  list  of    . 
subjects  at  paragraph  (d)(3).  Under  this 
rule,  it  is  the  responsibility  of  the 
employer  to  select  the  particular  items 
that  are  pertinent  to  the  types  of  truck 
that  the  employee  will  be  allowed  to 
operate  and  the  work  environment  in 
which  the  vehicle  will  be  operated.  For 
example,  if  the  employee  will  be 
allowed  to  operate  an  order  picker,  it  is 
essential  that  he  or  she  understand  the 
location  and  function  of  the  controls, 
the  location  and  operation  of  the 
powerplant,  steering  and  maneuvering, 
visibility,  inspection  and  maintenance, 
and  other  general  operating  functions  of 
the  vehicle.  Additionally,  it  is  essential 
that  the  employee  know  and  understand 
that  he  or  she  must  be  restrained  from 
falling  when  the  platform  of  the  truck  is 
in  an  elevated  position  and  that  the 
truck  must  never  be  driven  when  the 
platform  is  elevated.  Under  this 
proposed  requirement,  it  is  the 
responsibility  of  the  employer  to  select 
those  elements  of  the  training  that  are 
necessary  for  the  type  of  vehicle  to  be 
used  and  the  workplace  in  which  that 
vehicle  will  be  operated.  The  employer 
may  leave  out  elements  if  the  employer 
can  demonstrate  that  they  are  not 
relevant  to  safe  operation  in  the 
employer's  workplace. 

An  additional  component  of  the 
training  program  is  a  continuing 
evaluation  of  the  operator.  At  paragraph 
(d)(4).  OSHA  specifies  that  this 
evaluation  be  conducted  on  a  periodic 
basis  so  that  the  employee  retains  and 
uses  the  knowledge,  skills  and  abilities 
that  are  necessary  for  the  safe  operation 
of  the  vehicle.  This  evaluation  need 
only  be  conducted  at  the  intervals 
necessary  to  ensure  that  the  operators 
have  not  forgotten  or  chosen  to 
disregard  their  training.  OSHA  is 
proposing  that  such  evaluations  be 
carried  out  at  least  annually.  The 
evaluation  does  not  have  to  be  formal; 
for  example,  it  could  be  something  as 
simple  as  having  the  designated  person 
observe  an  operation  to  ensure  that  the 
powered  industrial  truck  is  being 
operated  safely. 

OSHA  is  requiring  at  paragraph  (d)(5) 
that  the  employer  certify  that  the 
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required  Lraining  and  evaluations  have 
been  conducted.  To  minimize 
paperwork  burden  on  the  employer. 
OSHA  is  specifying  that  the  certification 
consist  only  of  the  name  of  the 
employee,  the  date  of  the  training  or 
evaluation,  and  the  signature  of  the 
person  conducting  the  training  or 
evaluation.  In  light  of  the  Paperwork 
Reduction  Act  of  1995,  OSHA  is 
requesting  comment  on  ways  it  can 
determine  whether  employees  have 
been  properly  trained  without  using 
^ven  the  minimal  requirement  of 
certification.  In  this  paragraph,  OSHA 
also  specifies  that  all  of  the  current 
training  materials  used  in  the  conduct  of 
training  or  the  name  and  address  of  the 
outside  trainer,  if  one  is  used,  be 
maintained. 

At  paragraph  (d)(6).  OSHA  is 
proposing  to  allow  the  employers  to 
forego  those  portions  of  the  required 
training  that  employees  have  previously 
received.  The  intent  of  these  provisions 
is  to  prevent  duplicative  training.  For 
example  if  an  employee  is  already 
trained  in  powered  industrial  truck 
operation,  knows  the  necessary 
information,  has  been  evaluated,  and 
has  proven  to  be  competent  to  perform 
the  duties  of  an  operator,  there  is  no 
reason  to  require  an  employer  to  repeat 
the  training. 

As  previously  discussed,  three  major 
areas  must  be  emphasized  when 
conducting  a  powered  industrial  truck 
training  program.  These  three  areas  are: 
(1)  The  characteristics,  operation  and 
limitations  of  the  vehicles  that  the 
trainee  will  be  authorized  to  operate,  (2) 
the  hazards  associated  with  the 
workplace  in  which  these  vehicles  will 
operate,  and  (3)  the  general  safety  rules 
that  apply  to  these  vehicles  and  their 
operation. 

This  proposed  rule  has  been  drafted 
in  performance  language  to  allow  the 
employer  a  reasonable  degree  of 
flexibility  in  developing  the  training 
program  and  conducting  the  training. 
OSHA  recognizes  that  there  are  inherent 
differences  in  the  capabilities  and 
limitations  of  employees,  both  in  their 
ability  to  assimilate  the  training  and 
then  to  use  the  knowledge  thdt  has  been 
gained.  Therefore,  the  proposed 
regulation  does  not  limit  the  employer 
by  specifying  the  manner  in  which  the 
training  must  be  conducted.  Similarly, 
the  sp)ecific  content  of  the  training 
course  has  not  been  prescribed  because 
different  topics  must  be  taught  to 
address  the  variations  associated  with 
different  makes  and  models  of  vehicles 
and  cover  hazards  specific  to  each 
workplace.  However,  the  proposal  does 
identify  the  topics  that  should  be 
covered  unless  the  employer  determines 


that  one  or  inure  ui  tiiein  are  not 
relevant  to  the  employer's  situation. 

OSHA  believes  uiat  the  training  needs 
to  be  administered  before  the  employee 
begins  to  operate  a  vehicle.  To  this  end, 
OSHA  has  required  initial  training  of 
employees  so  that  they  will  acquire  the 
knowledge  and  skills  that  are  necessary 
for  the  safe  operation  of  the  powered 
industrial  truck  before  being  allowed  to 
operate  the  vehicle  without  close 
supervision. 

OSHA  has  generally  left  the 
particulars  of  the  type  of  training 
(lecture,  conference,  demonstration, 
practical  exercise,  test  or  examination, 
etc.)  to  the  employer.  However,  the 
training  must  include  some  formal 
instruction  and  some  practical 
experience.  The  length  of  the  training 
must  be  based  on  the  employee's 
experience  and  other  qualifications  and 
the  nature  of  the  work  envirorunent.  The 
training  must  be  based  upon  the  type  of 
vehicles  the  employee  will  be  allowed 
to  operate,  the  conditions  that  exist  in 
the  workplace,  the  general  safety  rules 
included  in  this  OSHA  standard,  the 
trainer's  skills  and  knowledge,  and  the 
trainee's  skill  level.  Consequently, 
OSHA  believes  that  one  standardized 
training  course  will  not  suffice  for  all 
enriployees. 

"The  employer  may  choose  the  training 
provider.  This  could  include  contracting 
with  an  outside  professional  training 
company  to  come  into  the  company  and 
train  the  powered  industrial  truck 
operators  or  the  employer  developing 
and  conducting  the  training  program.  In 
either  case,  the  employer  can  choose  the 
method  or  methods  by  which  the 
employees  will  be  trained  and  when  the 
training  is  conducted. 

The  standard  requires  at  paragraph 
(d)(4)  that  a  designated  person  evaluate 
the  trainee's  understanding  of  the 
training  and  his/her  competency  to 
operate  a  powered  industrial  truck.  This 
is  the  best  method  of  proving  that  the 
operator  has  been  adequately  trained 
and  that  the  training  has  been,  and 
continues  to  be.  effective.  By  observing 
how  the  trainee  operates  the  vehicle,  the 
evaluator  can  assess  how  well  the 
trainee  has  absorbed  the  necessary 
information. 

When  a  new  employee  claims  prior 
experience  in  operating  a  powered 
industrial  truck,  the  employer  must 
ensure  that  the  employee  knows  how  to 
operate  the  vehicle  safely.  This  can  be 
ascertained  by  questioning  the 
employee  on  various  aspects  of  the 
operation  of  the  truck  and  by  requiring 
the  operator  to  demonstrate  his  or  her 
ability  to  operate  the  vehicle  safely 
through  the  conduct  of  a  practical 
exercise. 


In  evaluating  the  applicability  and 
adequacy  of  an  employee's  prior 
experience,  the  employer  must  consider 
the  type  of  equipment  the  employee  has 
operated,  how  long  ago  this  experience 
was  gained,  and  the  type  of  work 
environment  in  which  the  employee 
worked.  Some  written  documentation  of 
the  earlier  training  is  also  necessary  to 
determine  that  proper  training  has  been 
given.  In  addition,  the  competency  of 
the  employee  must  be  evaluated.  Based 
on  an  evaluation  of  this  information,  the 
employer  can  determine  whether  the 
experience  is  recent  and  thorough 
enough,  the  documentation  sufficient, 
and  the  competency  adequate  to  forego 
some  or  much  of  the  initial  training. 
Some  training  on  the  specific  factors  of 
the  new  employee's  workplace  will 
always  be  necessary.  Again,  the  major 
criterion  for  evaluating  an  employee  is: 
Does  the  person  know  how  to  do  the  job 
and  does  the  vehicle  operator  have  and 
use  the  knowledge  that  is  needed  to  do 
the  job  safely? 

Tne  proposed  regulatory  text  for 
construction  includes  some  minor 
changes  to  improve  the  clarity  from  the 
language  proposed  for  other  sectors. 
OSHA  also  is  proposing  to  add  two  non- 
mandatory  appendices  to  the  standard. 
These  appendices  are  intended  to 
provide  guidance  to  employers  in 
establishing  a  training  program 
(Appendix  A)  and  in  understanding  the 
basic  principles  of  stability  (Appendix 
B).  In  neither  case  is  the  information 
contained  in  these  appendices  intended 
to  provide  an  exhaustive  explanation  of 
the  techniques  of  conducting  training  or 
of  understanding  the  principles  of 
stability,  but  each  appendix  is  intended 
to  introduce  the  basic  concepts  so  that 
the  employer  can  use  the  material  to 
provide  basic  training. 

b.  Specific  Provisions  of  the  ASME 
Standard  Not  Included  in  This  Proposal 

OSHA  has  not  included  some  of  the 
suggested  language  contained  in  the 
ASME  B56. 1-1993  standard. 
Specifically,  paragraph  4.19.2  of  the 
consensus  standard  has  not  been 
included  because  other  enforceable 
language  in  the  proposed  standard 
covers  the  issue.  This  paragraph  states: 

The  operator  training  program  should 
include  the  user's  policies  for  the  site  where 
the  trainee  will  operate  the  truck,  the 
operating  conditions  for  that  location,  and 
the  specific  truck  the  trainee  will  of)erate. 
The  training  program  shall  be  presented  to  all 
new  operators  regardless  of  previous 
experience. 

The  Agency  also  has  not  adopted  the 
language  contained  in  4.19.3(a)  of  the 
consensus  standard  because  the 
responsibility  for  providing  a  safe 


workplace  (including  the  use  of  a 
powered  industrial  truck)  is  vested  with 
the  employer  under  the  OSH  Act. 
Paragraph  4.19.3(a)  specifies,  "The 
primary  responsibility  of  the  operator  is 
to  use  the  powered  industrial  truck 
safely  following  the  instructions  given 
in  the  training  program." 

The  consensus  standard,  at  4.19.4(e) 
and  4.19.5,  specifies  the  type  of  training 
arid  the  testing  that  should  be 
conducted,  whereas  the  OSHA  standard 
leaves  the  methods  of  training  up  to  the 
employer.  As  explained  above,  the 
employer  is  responsible  for  selecting  the 
methods  that  are  employed  to  train  the 
operators.  For  example,  in  some 
circumstances,  the  employee  may  be 
able  to  gain  valuable  information  from 
reading  the  operator's  manual  for  the 
vehicle.  In  other  circumstances,  reading 
the  manual  may  be  less  effective  than 
practical  lessons  in  how  to  operate  the 
truck  safely. 

Many  OSHA  standards  and  consensus 
standards  specify  that  some  means  be 
used  to  verify  that  training  has  been 
conducted.  Examples  of  such 
verification  include:  (1)  Documentation 
of  training,  (2)  retention  of  lesson  plans 
and  attendance  rosters  and,  (3)  issuance 
of  training  certificates.  When  refresher 
or  remedial  training  is  specified,  these 
other  rules  usually  require  that  a  set 
amount  of  training  be  conducted  at  a 
regular  interval  (for  example,  a  certain 
number  of  hours  of  refresher  training  be 
conducted  annually).  The  proposed  rule 
would  require  evaluation  by  a 
designated  person  and  certification  that 
the  employee  has  taken  the  training  and 
can  competently  operate  the  truck. 
Course  materials  also  must  be  kept. 
OSHA  believes  that  this  is  a  sufficient 
method  of  verificadon.  The  ASME 
provision  would  require  additional 
paperwork  that  is  discouraged  by  the 
Paperwork  Reduction  Act  of  1995. 

Vni.  The  Comments  and 
Recommendations  of  thr   \dvi>.,ir% 

Committee  on  Construi  tion  Sdt»t\  and 
Health 

The  Advisory  Committee  on 
Construction  Safety  and  Health 

\i\K^\^OiM)  v>aa  auviScu  ai  iid  liicctijig  Ui 

February  28  and  March  1. 1995,  of  the 
effort  being  undertaken  by  OSHA  to 
promulgate  like  training  requirements 
for  all  powered  industrial  truck 
operators  regardless  of  where  the 
powered  industrial  truck  is  being  used. 
At  that  time,  the  ACCSH  recommended 
to  the  Agency  that  the  issuance  of  an 
NPRM  for  construction  be  delayed  until 
the  Committee  had  more  time  to  study 
the  draft  of  the  proposal  and  to  submit 
its  formal  comments  and 
recommendations  to  OSHA.  At  that 


meeting,  the  Committee  also  set  up  a 
task  force  to  consider  the  matter. 

At  its  meeting  of  May  25  and  26, 
ACCSH  received  the  recommendations 
from  the  task  force.  ACCSH  voted 
unanimously  that  OSHA  should  publish 
a  proposal  for  improving  the  training 
requirement  for  powered  industrial 
truck  operators  in  the  construction 
industry.  The  Committee  also  suggested 
that  OSHA  consider  the  changes 
recommended  and  get  feedback  from  the 
public  on  the  proposal  and  then  proceed 
from  there  (Tr.  pp.  202-223)(Ex.  9). 

OSHA  has  carefully  considered  the 
comments  and  recommendations 
received  from  the  ACCSH.  OSHA  has 
decided  that  the  best  approach  at  this 
time  is  to  raise  the  suggested  ACCSH 
changes  as  issues  for  public  comment  in 
this  preamble  rather  than  to  incorporate 
them  into  the  proposed  regulatory  text. 
OSHA  believes  this  is  the  best  approach 
to  highlight  these  issues  for  public 
comment.  After  considering  the  public 
comments,  OSHA  will  consider  the  best 
approach  for  handling  the  suggested 
changes  in  the  final  powered  industrial 
truck  operator  training  standard  for 
construction.  OSHA  also  is  publishing 
these  recommendations  for 
consideration  for  inclusion  in  the  final 
general  industry  and  maritime  rules  to 
see  whether  the  ACCSH 
recommendations  may  be  appropriate  in 
these  industries  as  well.  Therefore, 
OSHA  is  not  making  specific  word 
changes  in  the  proposed  regulatory  text 
and  will  examine  the  comments 
received  in  response  to  this  document 
before  it  does  so.  This  also  may  prevent 
possible  confusion,  because  ACCSH 
used  the  specific  language  and 
paragraph  numbering  of  the  ASME 
standard  rather  than  the  proposed 
general  industry  regulatory  text  and 
paragraphic  numeration  when 
referencing  its  discussion. 

The  following  issues  were  submitted 
by  ACCSH.  Also  included  is  a  short 
discussion  of  the  reasons  for  the  ACCSH 
recommendations: 

1.  In  the  construction  industry, 
should  an  employer  be  allowed  to 
accept  the  certification  of  training  by  a 
third  party  such  as  a  union, 
manufacturer,  consultant,  or  other 
private  or  public  organization?  Since 
OSHA  does  not  accredit  certifiers,  what 
criteria  should  be  used  to  establish  their 
credibility? 

ACCSH  recommended  that 
construction  employers  be  permitted  to 
accept  such  accT«ditation.  In  the 
construction  industry,  it  is  common  that 
such  training  would  be  presented  by  the 
union,  an  apprenticeship  program,  or  by 
a  local  employer  organization.  In 


addition,  employees  often  work  for  an 
employer  only  briefly  and  it  would  be 
inefficient  for  the  new  employer  to  have 
to  review  the  performance  of  each  new 
employee.  If  this  approach  were 
adopted,  there  would  need  to  be  some 
mechanism  to  ensure  that  the  operator 
would  be  trained  in  conditions 
comparable  to  those  found  at  the 
present  site  and  to  enable  the  employer 
to  know  that  the  operator  had  been 
trained. 

2.  What  type  of  testing  should  be 
conducted  during  initial  training  to 
judge  the  competency  of  the  trainee 
(performance  testing  and  oral  and/or 
written  tests)? 

A.  If  tests  are  administered,  what 
subjects  should  be  tested,  and  what 
methods,  if  any,  should  be  used  to  judge 
that  the  tests  are  reliable  and  address 
the  subject  matter  adequately? 

B.  Wnat,  if  any,  should  be  the 
acceptable  pass/fail  requirement  for  the 
tests? 

ACCSH  recommended  that  the 
employer  or  other  organization  training 
operators  give  both  performance  tests 
and  oral/written  tests  to  ensure  the  skill 
and  knowledge  of  the  operator.  The 
committee  also  recommended  that  there 
should  be  pass/fail  requirements  for 
those  tests  and  that  records  be  kept  of 
the  results  of  the  tests.  ACCSH  believed 
that  this  requirement  would  assist  in 
lowering  accident  rates.  The  Committee 
also  suggested  that,  if  this  turned  out 
not  to  be  effective,  OSHA  consider 
accreditation  of  training  programs. 

3.  Are  some  of  the  listed  training 
subjects  not  needed? 

ACCSH  believes  that  most  of  the 
training  topics  in  the  proposed  standard 
are  necessary  but  that  a  few  might  not 
be.  Specifically,  they  felt  that  the 
recommended  topic  of  the  differences 
between  driving  an  auto  and  a  powered 
industrial  truck  might ^e  unnecessary. 

4.  Should  an  employee  receive 
refresher  or  remedial  training  only  if 
operating  a  vehicle  unsafely  or  if 
involved  in  an  accident?  Is  there  any 
fixed  operator  retraining  frequency 
suitable  for  the  construction  industry? 

The  Advisory  Committee  believed 
that  a  periodic  retraining  provision  for 
construction  was  inappropriate  because 
most  construction  employees  are  only 
on  a  particular  job  a  short  period. 
However,  the  Committee  recommended 
reevaJuation  and  possible  retraining 
after  an  incident,  accident  or  expiration 
of  a  certificate.  (See  question  1.) 

IX.  Statutory  Considerations 

Section  2(b)(3)  of  the  Occupational 
Safety  and  Health  (OSH)  Act  authorizes 
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"the  Secretary  of  Labor  to  set  mandatory 
occupational  safety  and  health 
standards  applicable  to  businesses 
affecting  interstate  commerce",  and 
section  5(a)(2)  provides  that  "(each 
employer  shall  comply  with 
occupational  safety  and  health 
standards  promulgated  under  this  Act" 
(emphasis  added).  Section  3(8)  of  the 
OSH  Act  (29  U.S.C.  652(8))  provides 
that  "the  term  'occupational  safety  and 
health  standard'  means  a  standard 
which  requires  conditions,  or  the 
adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of 
employment.  " 

OSHA  considers  a  standard  to  be 
"reasonably  necessary  or  appropriate" 
within  the  meaning  of  section  3(8)  if  it 
meets  the  following  criteria:  (1)  The 
standard  will  substantially  reduce  a 
significant  risk  of  material  harm;  (2) 
compliance  is  technologically  feasible 
in  the  sense  that  the  protective  measures 
being  required  already  exist,  can  be 
brought  into  existence  with  available 
technology,  or  can  be  created  with 
technology  that  can  reasonably  be 
developed;  (3)  compliance  is 
economically  feasible  in  the  sense  that 
industry  can  absorb  or  pass  on  the  costs 
without  major  dislocation  or  threat  of 
instability;  and  (4>the  standard  is  cost 
effective  in  that  it  employs  the  least 
expensive  protective  measures  capable 
of  reducing  or  eliminating  significant 
risk.  Additionally,  safety  standards  must 
better  effectuate  the  Act's  protective 
purpose  than  the  corresponding 
national  consensus  standards,  must  be 
compatible  with  prior  agency  action, 
must  be  responsive  to  significant 
comment  in  the  record,  and,  to  the 
extent  allowed  by  statute,  must  be 
consistent  with  applicable  Executive 
Orders.  OSHA  believes  that  application 
of  these  criteria  results  in  standards  that 
provide  a  high  degree  of  worker 
protection  without  imposing  an  undue 
burden  on  employers.  (See  the 
discussion  of  60  FR  13796-13799, 
March  14, 1995,  for  a  detailed  analysis 
of  the  case  law.) 

As  discussed  in  various  places  in  the 
preamble  of  the  March  14  notice.  OSHA 
has  determined  that  the  operation  of 
powered  industrial  trucks  by  untrained 
or  inadequately  trained  operators 
generally  poses  significant  risks  to 
employees.  It  is  also  OSHA's  view  that 
operation  of  powered  industrial  trucks 
by  untrained  or  inadequately  trained 
operators  poses  a  significant  risk  to 
employees  in  the  construction  industry. 
There  have  been  on  average  15  fatalities 
and  1441  serious  injuries  in  the 


construction  industry  annually  due  to 
unsafe  powered  industrial  truck 
operation.  OSHA  e.stimates  that 
compliance  with  the  revised  training 
requirement  for  powered  industrial 
truck  operators  will  reduce  the  risk  of 
these  injuries  and  deaths  to  those 
operators  and  other  employees  by 
between  20  and  45  percent  (preventing 

3  to  4  fatalities  and  463  to  600  serious 
injuries  annually).  This  constitutes  a 
substantial  reduction  of  significant  risk 
of  material  harm. 

The  Agency  believes  that  compliance 
is  technologically  feasible  because  there 
exists  a  current  rule  for  the  training  of 
powered  industrial  truck  operators  and 
the  revised  regulation  merely  specifies 
in  more  detail  what  is  to  be  taught  to 
those  operators  and  requires  the 
employer  to  institute  effective 
supervisory  measures  to  ensure 
continued  safe  operation  of  those 
vehicles.  In  many  companies,  the 
training  of  vehicle  operators  and  the 
subsequent  supervisory  measures 
required  by  the  standard  have  already 
been  implemented. 

Additionally.  OSHA  believes  that 
compliance  is  economically  feasible, 
because,  as  documented  by  the 
Preliminary  Economic  Analysis,  all 
regulated  sectors  can  readrly  absorb  or 
pass  on  compliance  costs.  t)SHA 
estimates  total  costs  of  $250,000,  a 
negligible  percent  of  the  industry's  $500 
billion  in  sales  and  $35  billion  in  pretax 
profits. 

The  standard's  costs,  benefits,  and 
compliance  requirements  are 
reasonable,  amounting  to  approximately 
$250,000  per  year  while  preventing  3- 

4  fatalities  and  463-600  serious  injuries 
per  year. 

In  some  subsectors  of  the  construction 
industry  there  are  relatively  few  lif^ 
trucks  and  in  any  given  year,  there  may 
be  no  fatalities  and  few  injuries  in  these 
subsectors.  Nevertheless.  OSHA 
believes  the  risks  to  individual  drivers 
in  these  environments  are  significant 
and  that  the  costs  of  compliance  in 
these  subsectors  will  be  negligible. 

For  these  reasons  and  those  further 
spelled  out  in  the  Federal  Register 
document  of  March  14,  1895  (60  FR 
13795),  OSHA  has  determined  that  it  is 
inappropriate  to  exclude  any 
construction  subsectors  merely  because 
they  have  not  recently  reported 
documented  powered  industrial  truck 
injuries  or  fatalities,  insofar  as  these 
subsectors  contain  workplaces  where 
powered  industrial  trucks  are  operated. 

As  discussed  above  in  sector  VII(b)  of 
this  preamble;  many  of  the  provisions  of 
this  proposed  standard  are  based  on  the 
current  ASME  consensus  standard. 
Pursuant  to  section  6(b)(8)  of  the  OSH 


Act,  OSHA  explains  above  why  the 
proposed  provisions  that  differ  from  the 
ASME  standard  better  effectuate  the 
purpose  of  the  Act. 

Conclusion 

OSHA  has  preliminarily  determined 
that  the  proposed  powered  industrial 
truck  standard  for  construction,  like 
other  safety  standards,  is  subject  to  the 
constraints  of  section  3(8)  of  the  OSH 
Act.  and  that  the  standard  is 
"reasonably  necessary'  or  appropriate  to 
provide  safe  or  healthful  employment 
and  places  of  employment." 

The  Agency  believes  that  the  use  of 
powered  industrial  trucks  in  the 
construction  workplace  by  untrained  or 
poorly  trained  employees  poses 
significant  risks  and  that  the  need  to 
require  that  only  properly  trained 
employees  operate  these  vehicles  is 
reasonably  necessary  to  protect  affected 
employees  from  those  risks.  OSHA  also 
has  determined  that  compliance  with 
the  standard  for  the  training  of  these 
operators  is  technologically  feasible 
because  many  companies  offer  the  type 
of  training  that  the  standard  would 
require.  In  addition,  OSHA  believes  that 
compliance  is  economically  feasible, 
because,  as  documented  by  the 
Preliminary  Economic  Analysis  (Ex.  2), 
all  regulated  sectors  can  readily  absorb 
or  pass  on  initial  compliance  costs  and 
the  benefits  are  substantial.  In 
particular,  the  Agency  believes  that 
compliance  with  the  proposed  powered 
industrial  truck  training  requirements 
will  result  in  substantial  cost  savings 
and  productivity  gains  at  facilities  that 
utilize  powered  industrial  trucks  whose 
operations  might  otherwise  be  disrupted 
by  accidents  and  injuries. 

As  detailed  in  OSHA's  March.  14, 
1995,  document  (60  FR  13799)  and  in 
the  Preliminary'  Economic  Analysis,  the 
standard's  costs,  benefits,  and 
compliance  requirements  are  consistent 
with  those  of  other  OSHA  safety 
standards. 

X.  Summary  of  the  Preliminary 
Economic  Feasibility  and  Regulatory 
Flexibility  Analyses  and  Environmental 
Impact  Assessment 

Introduction 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  require 
Federal  Agencies  to  analyze  the  costs, 
benefits  and  other  consequences  and 
impacts  of  proposed  standards  and  final 
rules.  Consistent  with  these 
requirements,  OSHA  has  prepared  this 
preliminary  economic  analysis  to 
accompany  the  revised  proposal  being 
published,  which  would  extend 
requirements  for  the  training  of  powered 


industrial  truck  operators  to  the 
construction  industry.  OSHA's  initial 
proposal,  which  proposed  such  training 
for  truck  operators  in  general  industry 
and  the  maritime  industries,  was 
published  in  the  Federal  Register  on 
March  14, 1995  (60  FR  13782).  These 
proposed  construction  industry  training 
requirements  will  supplement  and 
extend  the  minimal  powered  industrial 
truck  operator  training  requirements 
currently  codified  at  29  CFR  1926.602 
(c)(l)(vi).  This  preliminary  economic 
analysis  of  the  potential  impacts  of  the 
proposal  on  firms  in  the  construction 
industry  will  be  incorporated  into  the 
Preliminary  Economic  Analysis 
developed  by  OSHA  to  support  the 
proposed  powered  industrial  truck 
operator  training  requirements  for  the 
general  industry  and  maritime  sectors 
published  on  March  14.  1995. 

This  preliminary  economic  analysis  of 
the  potential  impacts  of  the  proposed 
rule  on  the  construction  industry 
includes  a  description  of  the  industry, 
an  assessment  of  the  benefits 
attributable  to  the  proposal,  a 
preliminary  determination  of  the 
technological  feasibility  of  the  proposed 
requirements,  an  estimation  of  the  costs 
of  compliance,  an  analysis  of  the 
economic  feasibility  of  the  proposed 
provisions,  and  an  evaluation  of  the 
economic  and  other  impacts  of  the 
proposed  rule  on  establishments  in  this 
sector.  This  preamble  discussion 
summarizes  the  more  detailed  analysis 
that  is  available  in  the  docket  (Ex.  2). 

Affected  Industries 

Using  powered  industrial  truck  sales 
data  provided  by  the  Industrial  Truck 
Association  (ITA),  OSHA  estimates  that, 
of  the  822,831  industrial  trucks  in  use 
in  industries  covered  by  OSHA,  the 
construction  sector  (SICs  15-17)  uses 
about  8,300.  This  proposed  rule  will 
cover  construction  workers  who  ojierate 
powered  industrial  trucks,  including 
workers  who  are  employed  as  dedicated 
(i.e.,  full  time)  truck  operators  and  those 


whose  operation  of  powered  industrial 
trucks  is  incidental  to  the  performance 
of  another  job.  These  incidental  users  of 
powered  industrial  trucks  include 
maintenance  personnel  and  general 
laborers.  Non-driving  workers  such  as 
materials  handlers,  laborers,  and 
pedestrians  who  work  on  or  are  present 
in  the  vicinity  of  powered  industrial 
truck  operations  may  also  be  injured  or 
killed  in  powered  industrial  truck 
accidents. 

OSHA  estimates  that  approximately 
1.2  million  workers  are  employed  as 
industrial  truck  operators  in  industries 
regulated  by  OSHA.  OSHA  estimates 
that  12,400  of  these  operators  are 
employed  by  the  construction  sector. 

Technological  Feasibility 

OSHA  did  not  identify  any  proposed 
requirement  that  raises  technological 
feasibility  problems  for  construction 
establishments  that  use  industrial 
trucks.  On  the  contrary,  there  is 
substantial  evidence  that  establishments 
can  achieve  compliance  with  all  of  the 
proposed  requirements  using  existing 
methods  and  equipment.  In  addition, 
the  proposed  standard  introduces  no 
technological  requirements  of  any  type. 
Therefore,  OSHA  has  preliminarily 
concluded  that  technological  feasibility 
is  not  an  issue  in  relation  to  the 
proposed  construction  industry  training 
standard  for  powered  industrial  truck 
operators. 

Costs  of  Compliance 

The  proposed  industrial  truck 
operator  training  requirements  would 
expand  the  training  required  by  OSHA's 
existing  industrial  truck  training 
standard  (29  CFR  1926.602  (c)(1))  to 
include  training  information  on  the 
operating  instructions  and  warnings 
appropriate  to  the  type  of  truck  used, 
the  specific  hazards  found  in  the 
workplace  where  the  truck  will  be 
operated,  and  the  requirements  of  this 
standard.  Additionally,  the  proposed 
provisions  require  construction 


employers  to  monitor  the  performance 
of  industrial  truck  operators  through  an 
annual  evaluation  and  to  provide 
remedial  training  when  this  evaluation 
suggests  that  such  training  is  needed. 

The  annual  costs  construction 
employers  will  incur  to  comply  with  the 
proposed  revisions  are  estimated  to  be 
$254,420.  Table  2  presents  estimated 
annual  costs,  by  provision,  at  the  three- 
digit  SIC  level.  OSHA  developed  these 
industry  compliance  cost  estimates 
based  on  per-  operator  costs,  the  number 
of  operators  affected,  and  employee 
turnover  rates.  Costs  are  annualized 
based  on  a  7  percent  discount  rate,  as 
directed  by  the  Office  of  Management 
and  Budget,  and  are  projected  over  10- 
years. 

Current  industry  practice  was  also 
taken  into  consideration  when 
calculating  costs,  i.e.,  where  employers 
have  already  voluntarily  implemented 
practices  that  would  be  required  by  the 
proposed  standard,  no  cost  is  attributed 
to  the  new  standard.  OSHA  estimated 
that  it  is  current  practice  for  80  percent 
of  employers  in  this  industry  to  conduct 
an  initial  evaluation  of  each  powered 
industrial  truck  operator's  skill,  as 
would  be  required  by  the  proposal.  In 
addition,  specific  equipment  training  is 
often  a  component  of  initial  training  in 
this  industry.  Many  operators  are  also 
currently  trained  in  both  classroom  and 
hands-on  settings,  and  on  the  specific 
type  of  truck  they  will  use.  OSHA 
estimates  that  about  75  percent  of 
employers  currently  are  in  compliance 
with  these  proposed  requirements. 
Across  all  OSHA-regulated  sectors, 
including  construction,  65  percent  of 
employers  are  assumed  to  be  providing 
truck  operators  with  training  in  the 
hazards  of  the  industrial  truck 
environment  they  will  operate  in.  This 
requirement  is  often  overlooked  in 
generic  or  off-the-shelf  training 
programs  and  may  be  inadequately 
covered  in  programs  provided  by 
external  trainers. 


Table  2.— Annualized  Compliance  Costs 

[For  ttie  Proposed  Industrial  Truck  Operator  Training  Standard  in  the  Construction  Sector,  by  Provision  and  by  Three-Digit  SIC) 


SIC/lndustry 


152  Residential  txjilding  construction  .... 

153  Operative  builders 

1 54  Nonresidential  buikjing  construction 

161  Highway  and  street  construction  .... 

162  Heavy   construction,   except   high- 
way   

171  Plumbing,  heating,  air-conditioning  . 

172  Painting  and  paper  hanging 

173  Electrical  work 


Initial  eval- 
uation 


S905 

74 

1,423 

259 

499 

1,167 

322 

952 


Initial  training 


Specific 
equipment 


52,962 

242 

4,655 

846 

1,632 

3.819 
1,054 
3.115 


Operating 
environment 


S7,592 

620 

11,931 

2.169 

4,184 
9,788 
2.701 
7,983 


Monitoring 


Annual 
monitoring 


$8,297 

677 

13,039 

2.371 

4.572 

10,697 

2,952 

8,724 


Record- 
keeping 


36,223 

508 

9,779 

1,778 

3,429 
8,023 
2,214 
6,543 


Remedial 
training 


$830 

6^ 
1,304^ 
237 

457 

1.070 

295 

872 


Annual  cost 


326,810 

2,189 

42,130 

7,660 

14.773 

34.564 

9,539 

28.190 


310*^ 


ir„J. 


-^1 
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Initial  eval- 
uation 

Initial  training 

Monitoring 

Remedial 
training 

SIC/lndustry 

Specifk: 
equipment 

Operating 
environment 

Annual 
rrronitoring 

Record- 
keeping 

Annual  cost 

174  Masonry,  stonework  and  plastering 

175  Carpentry  and  floor  work  

833 
363 

366 

427 

36 

966 
8,592 

2,727 
1,187 

1,198 

1.397 

118 

3.159 
28.109 

6,989 
3,042 

3,071 

3,581 

302 

8,096 
72.051 

7,638 
3.425 

3.356 

3.914 

330 

8.848 
78.739 

5,728 
2,493 

2,517 

2,935 

247 

6,636 
59,054 

764 
332 

336 

391 

33 

885 

7,874 

24,679 
10,742 

176  Roofing,   siding   and   sheet   metal 
work 

177  Concrete  work „ 

10,844 
12,646 

178    Water  well  drilling 

1.065 

179    Miscellaneous   special   trade   corv 

tractors  

Total  Construction  Sector 

28.590 
254,420 

Source:  US  Department  of  Labor,  OSHA,  Otfkie  of  Regulatory  Analysis,  1995. 

[a]  Costs  are  annualized  over  10  years  at  a  7  percent  discount  rate  (annualization  factor  0.1424). 

Note:  Totals  may  not  add  due  to  rounding. 


OSHA  estimated  per-operator 
compliance  costs  for  each  component  of 
the  proposed  standard.  These 
compliance  costs  include  the  wages  of 
trainees  and  trainers  ^,  as  well  as 
monitoring  and  recordkeeping  costs. 
Auxiliary'  costs  (e.g..  costs  for  course 
development  and  travel)  will  remain 
unchanged  from  those  required  by  the 
existing  standard,  and  were  not 
included  when  computing  compliance 
costs  for  the  proposed  revisions.  The 
cost  associated  with  the  30-minute 
initial  truck  operator  evaluation 
required  to  categorize  operators  either  as 
experienced  or  inexperienced  is 
estimated  to  be  $11.01;  this  figure 
includes  the  expense  of  the  supervisor's 
time.  The  cost  per  trainee  for  each  of  the 
proposed  two  and  one-half  hour  training 
sessions  on  specific  equipment  to  be 
used  and  the  hazards  in  the  operating 
environment  is  estimated  to  be  $52.74 
per  session,  or  $105.48  for  both  types  of 
training.  The  per-operator  cost  for 
annual  monitoring  and  recordkeeping  is 
estimated  to  be  $16.51.  Therefore,  the 
cost  of  compliance  for  each  untrained 
newly  hired  truck  operator  in 
construction  is  estimated  to  be  $133.01 
($11.01  +  $105.49  +$16.51). 

A  more  detailed  analysis  of  costs  is 
presented  in  Chapter  III  of  the  full 
Preliminary  Economic  Analysis.  OSHA 
welcomes  comments  on  the  preliminary 
costs  and  the  underlying  assumptions 


*The  construciion  operator  wage  rate,  with 
compensation  estiniated  at  30  percent  of  the  wage 
rate,  is  estimated  to  be  S1B.34  per  hour.  The 
supervisor  wage  rate  of  $22.01  used  in  the  analysis 


presented  in  this  Preliminary  Economic 

Analysis. 

Benefits 

The  number  of  truck-related  fatalities 
and  injuries  that  will  be  prevented  by 
the  proposed  training  standard  in  all 
OSHA-regulated  sectors  is  estimated  by 
first  determining  the  number  of 
powered  industrial  truck  fatalities  and 
injuries  attributable  to  hazards 
addressed  by  OSHAs  existing  powered 
industrial  truck  training  standards  as 
well  as  the  number  of  fatalities  and 
injuries  determined  not  to  be 
preventable  by  OSHA's  existing 
requirements  or  by  the  proposed 
standard.  The  number  of  fatalities  and 
injuries  likely  to  be  prevented  by 
compliance  with  the  standard  is  based 
on  the  Agency's  analysis  of  powered 
industrial  truck  accidents  as  reported  in 
the  narratives  and  citation  data  from 
OSHA's  fatality  catastrophe  reports 
gathered  through  the  OSHA  Integrated 
Management  Information  System  (IMIS). 

OSHA  used  results  from  the  Cohen 
and  Jensen  study  (Ex.  4)  to  derive  an 
estimate  of  the  beneficial  effect  of 
enhanced  training  on  powered 
industrial  truck  accidents.  This  study, 
which  was  conducted  in  two 
warehouses  where  powered  industrial 
trucks  were  widely  used,  provides  a 
quantitative  estimate  ot  the  effectiveness 
of  an  operators'  training  program  similar 


is  calculated  by  increasing  the  operator's  wage  rate 
by  20  percent. 

^  Mean  error  rate  >  operator  errors  divided  by 
total  number  of  driving  behaviors  ol>served. 


to  the  one  required  by  the  proposed 
standard.  The  training  program 
described  in  the  study  included  a  series 
of  short  training  sessions,  post-training 
feedback,  and  supervision  and 
monitoring  of  driver  behavior.  The 
study  estimated  the  effect  of  increased 
training  and  operator  monitoring  on 
operator  driving  practices,  and  showed 
that  the  mean  error  rates  before  and  after 
training ',  as  well  as  three  months  after 
training,  declined  by  44  and  70  percent 
after  training,  respectively. 

As  presented  in  Table  3,  an  estimated 
15  fatalities  and  1,441  lost  workday 
injuries  occur  annually  as  a  result  of 
industrial  truck-related  accidents  in  the 
construction  industry.  OSHA  estimates 
that  compliance  with  the  proposed 
standard  in  the  construction  sector  will 
prevent  3  or  4  of  these  fatalities  and 
between  463  and  600  lost  workday 
injuries  per  year.  These  preventable 
fatalities  and  injuries  are  attributable 
directly  to  the  proposed  training 
requirements,  i.e.,  they  are  in  addition 
to  the  lives  already  being  saved  and  the 
injuries  already  being  prevented  by 
OSHA's  existing  powered  industrial 
truck  training  requirements  for 
construction  (29  CFR  1926.602(c)(1)).  A 
discussion  of  the  methodology  used  to 
calculate  these  estimates  is  presented  in 
Chapter  IV  of  the  Preliminary  Economic 
Analysis. 


Table  3.— Number  of  Fatalities  and  Lost  Workday  Injuries  Potentially  Prevented  Annually  by  Compliance 
With  the  Proposed  Powered  Industrial  Truck  Training  Standard  in  the  Construction  Sector 


Total  num- 
ber  of  pow- 
ered indus- 
tnal truck 
fatalities 

Preventat>le  fatalities 
under  proposed  standard 

Total  nurrv 
t)er  of  in- 
dustrial 
truck  lost 

workday  in- 
juries 

Preventable  injuries 
under  proposed  standard 

Sector 

Low  esti- 
mate 

High  esti- 
mate 

Low  esti- 
mate 

High  esti- 
mate 

Construction  

15 

3.0 

3.8 

1,441 

463 

600 

Source:  U.S.  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis,  1995. 


Economic  Impacts  and  Regulatory 
Flexibility  Analysis 

OSHA  assessed  the  potential 
economic  impacts  of  compliance  with 
the  proposed  standard  and  has 
preliminarily  determined  that  the 
standard  is  economically  feasible  for  all 
covered  industry  groups.  Detailed 
information  at  the  three-digit  SIC  level 
is  presented  in  Chapter  V  of  the  full 
Preliminary  Economic  Analysis. 

When  an  industry  enjoys  an  inelastic 
demand  for  its  products,  any  increase  in 
operating  costs  can  ordinarily  be  passed 
on  to  consumers.  In  this  case,  the 
maximum  expected  price  increase  is 


calculated  by  dividing  the  average 
estimated  annualized  compliance  cost 
in  each  industry  by  the  average  revenue 
for  that  industry.  As  shown  in  Table  4, 
OSHA  estimates  that  the  average  price 
increase  for  the  construction  sector 
would  be  negligible,  i.e.,  less  than 
0.0001  percent.  These  estimates  indicate 
that,  even  if  all  costs  were  passed  on  to 
consumers  through  price  increases,  the 
proposed  standard  would  have  a 
negligible  impact  on  prices  overall. 
Given  the  minimal  price  increases 
necessary  to  cover  the  cost  of  the 
proposed  training  requirements, 
employers  should  be  able  to  pass  along 


compliance  costs  to  their  customers. 
However,  even  if  all  costs  were  absorbed 
by  the  affected  firms,  the  highest 
reduction  in  profits  in  the  construction 
sector  would  be  0.001  percent  for  the 
construction  special  trades  industry 
(SIC  17).  Because  most  firms  will  not 
find  it  necessary  to  absorb  all  of  the 
costs  from  profits  and  should  be  able  to 
pass  most  if  not  all  of  the  standard's 
costs  on  to  consumers,  average  profits 
are  not  expected  to  decline  to  the  extent 
calculated  here.  OSHA,  therefore,  does 
not  expect  the  proposed  standard  to 
have  a  significant  economic  impact  on 
affected  firms. 


Table  4.— Economic  Impact  of  the  Proposed  Powered  Industrial  Trucks  Operator  Training  Standard  in  the 

Construction  Sector 


SIC/lndustry  sector 


15  Buikjing  Construction 

16  Heavy  Constrxxition  

17  Construction  (Special  Trades) 


Value  of  in- 
dustry ship- 
ments, re- 
ceipts or 

sales 
(S  millions) 


$223,007 

77,746 

204,154 


Annualized 

compliance 

costs 


$71,128 
22,433 

160,S59 


Compliance 
costs  as  a  per- 
cent of  sales 


Negligible 

Negligible 
Negligitjie 


Pre-tax  in- 

con>e 
(S  millions) 


$16,149 

6,496 

13,522 


Compliance 
costs  as  a 
percent  of 
pre-tax  in- 
come 


0.0004 
0.0003 
0.0012 


Source:  U.S.  Department  of  Labor,  OSHA,  Office  of  Regulatory  Analysis,  1995.  Negligible  denotes  less  than  0.0001  percent. 


In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  601  et 
seq.),  OSHA  has  also  analyzed  the 
economic  impact  of  the  proposed 
standard  on  small  establishments  (19  or ' 
fewer  employees),  looking  particularly 
for  evidence  that  the  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small 
'businesses  will  incur  lower  compliance 
costs  than  larger  businesses  because  the 
compliance  costs  depend  directly  on  the 
number  of  industrial  truck  operators 
requiring  training  in  a  given  facility. 
OSHA  has  preliminarily  concluded  that 
the  proposed  standard  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

It  has  already  been  shown  that  the 
revenue  and  price  increases  for  all 
businesses  are  negligible.  To  test  the 
possibiUty  that  the  proposed  standard 
might  have  significant  impacts  on  some 


small  businesses,  OSHA  developed  a 
worst  case-analysis  of  small  firms  in  the 
construction  sector  by  assuming  that  the 
establishment  is  currently  not  in 
compliance  with  any  of  the 
requirements  of  the  proposed  standard 
and  that  all  truck  operators  in  the 
establishment  would  need  specific 
equipment  and  operating  environment 
training,  i.e.,  that  none  of  the  operators 
currently  employed  have  any  training. 
The  representative  establishment  was 
assumed  to  have  14  employees,  the 
average  for  establishments  with  10  to  19 
employees.  OSHA  estimates  that  60 
percent  of  employees,  or  a  total  of  8 
employees,  would  operate  powered 
industrial  truck  either  full-time  or  as 
part  of  another  job.  Using  a  turnover  rate 
of  15  percent,  the  small  establishment  is 
expected  to  spend  $449  annually  to 
achieve  full  compliance  with  the 
proposed  standard.  Under  this  worst 


case  scenario,  the  impacts  of 
compliance  costs  as  a  percent  of 
revenues  are  approximately  0.06 
percent,  an  insignificant  impact  even  in 
the  worst  case.  Similarly,  OSHA 
estimates  that,  if  the  average  small 
construction  establishment  could  not 
pass  any  of  the  compliance  costs 
through  to  its  customers  (a  highly 
unlikely  scenario),  t'ne  costs  would 
impact  average  profits  by  less  than  1.2 
percent.  These  impacts  are  judged  to  be 
relatively  minor;  therefore,  the  proposed 
standard  is  preliminarily  determined  to 
be  economically  feasible  even  for  very 
small  construction  industry 
establishments. 

Environmental  Impact 

The  proposed  standard  has  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
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U.S.C.  4321.  et  seq.).  the  regulation  of 
the  Council  on  Environmental  Quality 
(40  CFR  part  1500  through  1517),  and 
the  Department  of  Labor's  NEPA 
procedures  (29  CFR  part  11).  As  a  result 
of  this  review,  OSHA  has  determined 
that  the  proposed  standard  will  have  no 
significant  environmental  impact. 

XIII.  Federalism 

This  proposed  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12612  (52  FR  41685.  Oct.  30. 
1987).  regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  consult  with  states  prior 
to  taking  any  actions  which  would 
restrict  state  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  C)ccup>ationaI  Safety 
and  Health  Act  (OSH  Act)  expresses 
Congress'  intent  to  preempt  state  laws 
relating  to  issues  on  which  Federal 
OSHA  has  promulgated  occupational 
safety  and  health  standards.  Under  the 
OSH  Act,  a  state  can  avoid  preemption 
in  issues  covered  by  Federal  standards 
only  if  it  submits,  and  obtains  Federal 
approval  of,  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan  states  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
When  such  standards  are  applicable  to 
products  distributed  or  used  in 
interstate  commerce  they  may  not 
unduly  burden  commerce  and  must  be 
justified  by  compelling  local  conditions. 

The  Federal  proposed  standard  on 
powered  industrial  truck  operator 
training  addresses  hazards  that  are  not 
unique  to  any  one  state  or  region  of  the 
country.  Nonetheless,  states  with 
occupational  safety  and  health  plans 
approved  under  section  18  of  the  OSH 
Act  will  be  able  to  develop  their  own 
state  standards  to  deal  with  any  special 
problems  which  might  be  encountered 
in  a  particular  state.  Moreover,  because 
this  standard  is  written  in  general, 
performance-oriented  terms,  there  is 
considerable  flexibility  for  state  plans  to 
require,  and  for  affected  employers  to 
use,  methods  of  compliance  which  are 
appropriate  to  the  working  conditions 
covered  by  the  standard. 

In  brief,  this  proposed  rule  addresses 
a  clear  national  problem  related  to 


occupational  safety  and  health  in 
general  industry.  "Those  states  which 
have  elected  to  participate  under  section 
18  of  the  OSH  Act  are  not  preempted  by 
this  standard,  and  will  be  able  to 
address  any  special  conditions  within 
the  framework  of  the  Federal  Act  while 
ensuring  that  the  state  standards  are  at 
least  as  effective  as  their  standard.  State 
comments  are  invited  on  this  proposal 
and  will  be  fully  considered  prior  to 
promulgation  of  a  Hnal  rule. 

XIV.  ONfB  Review  Under  the 
Paperwork  Reduction  Act 

This  paragraph  contains  a  collection 
of  information  as  defined  in  OMB's  new 
regulations  at  60  FR  44978  (August  29. 
1995)  in  §  1926.602(d)(5).  This 
provision  requires  employers  to  prepare 
and  maintain  a  certification  record. 
Specifically,  the  employer  must  prepare 
a  record  to  certify  that  employees  have 
been  trained  and  evaluated  as  required 
by  the  standard.  The  record  includes  the 
name  of  the  employee  who  was  trained, 
the  date  of  the  training  and  the  signature 
of  the  person  who  performed  the 
training  and  evaluation. 

Under  the  Paperwork  Reduction  Act 
of  1995,  agencies  are  required  to  seek 
OMB  approval  for  all  collections  of 
information.  As  part  of  the  approval 
process,  agencies  are  required  to  solicit 
comment  from  affected  parties  with 
regard  to  the  collection  of  information, 
including  the  financial  and  time 
burdens  estimated  by  the  agencies  for 
the  collection  of  information.  OSHA 
believes  it  is  necessary  for  employers  to 
prepare  the  certification  record  to  verify 
that  powered  industrial  truck  operators 
are  trained  to  perform  their  duties 
competently  and  safely.  To  comply  with 
the  training  requirement,  employers 
must  keep  a  record  certifying  that  their 
employees  have  successfully  completed 
powered  industrial  truck  operator 
training.  Safe  operation  can  decrease  the 
number  of  fatalities  and  injuries 
associated  with  powered  industrial 
trucks. 

OSHA  estimates  that  it  will  take 
employers  about  1  hour  to  prepare  and 
8  hours  to  deliver  the  training;  and 
another  15  minutes  to  prepare  a 
certification  record,  make  it  available 
during  compliance  inspections,  retain 
current  training  materials  and  course 
outlines,  and  document  the  types  of 
trucks  that  an  operator  is  authorized  to 
operate.  It  will  cost  employers  on 
average  about  $53  to  initially  train  and 
certify  each  employee.  The  total 
respondent  burden  for  construction 
workplaces  in  the  first  year  is  $45,709 
and  6,411  burden  hours.  In  subsequent 
years  cost  is  $6,000  and  the  hourly 
burden  is  3,543.  The  number  of 


operators  in  construction  is  1%  of  the 
total  number. 

OSHA  requests  comment  from  the 
public  on  all  aspects  of  this  collection 
of  information.  Specifically,  OSHA 
requests  comment  on  whether  this 
proposed  collection  of  information  does: 

•  Ensure  that  the  collection  of  information 
is  necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have  practical 
utility; 

•  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

•  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

•  Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g.. 
permitting  electronic  submissions  of 
responses. 

Conunents  on  the  collection  of 
information  proposed  provision  should 
be  sent  to  the  OMB  Desk  Officer  for 
OSHA  at  Room  10235.  726  Jackson 
Place.  NW,  Washington,  DC  20503. 
Commenters  are  encouraged  to  send  a 
copy  of  their  comment  on  the  collection 
of  information  to  OSHA  along  with  their 
other  comments.  The  supporting 
statement  for  this  collection  of 
information  requirement  is  available  in 
both  OSHA  and  OMB  Docket  Offices. 

OMB  is  currently  reviewing  OSHA 
proposed  collection  of  information  to 
determine  its  consistency  with  the 
Paperwork  Reduction  Act  of  1995.  At 
this  time  OMB  has  not  approved  this 
collection  of  information. 

XV.  Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  concerning  this  proposal. 
These  comments  must  be  postmarked  by 
April  1,  1996,  and  submitted  in 
quadruplicate  to  the  Docket  Office; 
Docket  No.  S-008.  Room  N2624;  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration;  200 
Constitution  Ave.,  NW;  Washington,  DC 
20210. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address.  The  comments  submitted  as 
part  of  this  proposal  for  construction 
also  will  be  considered  part  of  the 
record  for  general  industry  and 
maritime  and  the  comments  for  general 
industry  and  maritime  will  be 
considered  part  of  the  record  for  this 


rulemaking.  In  addition,  OSHA  is 
reopening  the  record  for  additional 
comment  on  the  proposed  requirements 
for  general  industry  and  maritime  to 
coincide  with  the  comment  period  for 
construction. 

This  rulemaking  is  for  procedural 
purposes  combined  With  the  rulemaking 
that  was  proposed  for  general  industry 
and  maritime  industries  on  March  14, 
1995.  The  docket  will  be  combined, 
comments  and  evidence  submitted  in 
response  to  one  notice,  need  not  be 
repeated  for  the  other  notice  and  will  be 
considered  for  all  sectors.  The  hearing 
will  be  conducted  for  all  sectors.  Of 
course,  to  the  extent  that  the  record 
supports  different  provisions  for 
different  sectors,  these  differences  will 
be  incorporated  into  the  final  rule. 

Notice  of  Intention  to  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(b)(3)  of  the  Act, 
an  opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  including  economic 
and  environmental  impacts,  will  be 
provided  at  an  informal  public  hearing 
to  be  held  in  Washington,  DC  on  April 
30,  1996.  If  OSHA  receives  sufficient 
requests  to  participate  in  the  hearing, 
the  hearing  period  may  be  extended. 
Conversely,  the  hearing  may  be 
shortened  if  there  are  few  requests. 

The  hearing  will  commence  at  9:30 
a.m.  on  April  30. 1996.  in  the 
Auditorium.  Frances  Perkins  Building, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW,  Washington, 
DC  20210. 

All  persons  desiring  to  participate  at 
the  hearing  must  file  in  quadruplicate  a 
notice  of  intention  to  appear, 
postmarked  on  or  before  April  1,  1996. 
The  notice  of  intention  to  appear,  which 
will  be  available  for  inspection  and 
copying  at  the  OSHA  Technical  Data 
Center  Docket  Office  (Room  N2624), 
telephone  (202)  219-7894,  must  contain 
the  following  information: 

1.  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2.  The  capacity  in  which  the  person 
will  appear; 

3.  Tne  approximate  amount  of  time 
required  for  the  presentation; 

4.  The  issues  tnat  will  be  addressed; 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue;  and 

6.  Whether  the  party  intends  to 
submit  documentary  evidence  and.  if  so, 
a  brief  summary  of  it. 

The  notice  of  intention  to  appear  shall 
be  mailed  to  Mr.  Thomas  Hall,  OSHA 
Division  of  Consumer  Affairs,  Docket  S- 
008,  Room  N3647,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW, 


Washington,  DC  20210;  telephone  (202) 
219-8615. 

A  notice  of  intention  to  appear  also 
may  be  transmitted  by  facsimile  to  (202) 
219-5986  (Attention:.  Thomas  Hall),  by 
the  same  date,  provided  the  original  and 
3  copies  are  sent  to  the  same  address 
and  postmarked  no  more  than  3  days 
later. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide  in 
quadruplicate,  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing. 
One  copy  shall  not  be  stapled  or  bound 
and  be  suitable  for  copying.  These 
materials  must  be  provided  to  Mr. 
Thomas  Hall,  OSHA  Division  of 
Consumer  Affairs  at  the  address  above 
and  be  postmarked  no  later  than  April 
15,  1996. 

Each  such  submission  will  be 
reviewed  in  light  of  the  amount  of  time 
requested  in  the  notice  of  intention  to 
appear.  In  those  instances  when  the 
information  contained  in  the 
submission  does  not  justify  the  amount 
of  time  requested,  a  more  appropriate 
amount  of  time  will  be  allocated  and  the 
participant  will  be  notified  of  that  fact 
prior  to  the  informal  public  hearing. 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentation,  and 
may  be  requested  to  return  for 
questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  testify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 

Notice  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  copying  at  the  Docket 
Office  at  the  address  above. 

Conduct  and  Nature  of  the  Hearing 

The  hearing  will  commence  at  9:30 
a.m.  on  April  30,  1996.  At  that  time,  any 
piucedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  an  informal  rulemaking 
hearing  is  established  in  the  legislative 
history  of  section  6  of  the  OSH  Act  and 
is  reflected  by  OSHA's  rules  of 
procedure  for  hearings  (29  CFR 
19J1. 15(a)).  Although  the  presiding 
officer  is  an  Administrative  Law  Judge 
and  limited  questioning  by  persons  who 
have  filed  notices  of  intention  to  appear 
is  allowed  on  crucial  issues,  the 
proceeding  is  informal  and  legislative  in 
type.  The  Agency's  intent,  in  essence,  is 


to  provide  interested  persons  with  an 
opportunity  to  make  effective  oral 
presentations  that  can  proceed 
expeditiously  in  the  absence  of 
procedural  restraints  that  impede  or 
protract  the  rulemaking  process. 

Additionally,  since  me  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding  rather  than 
an  adjudicative  one.  The  technical  rules 
of  evidence,  for  example,  do  not  apply. 
The  regulations  that  govern  hearings 
and  the  pre-hearing  guidelines  to  be 
issued  for  this  hearing  will  ensure 
fairness  and  due  process  and  also 
facilitate  the  development  of  a  clear, 
accurate  and  complete  record.  Those 
rules  and  guidelines  will  be  interpreted 
in  a  manner  that  furthers  that 
development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  will  be  decided  so  as  to  favor 
development  of  the  record. 

The  nearing  will  be  conducted  in 
accordance  with  29  CFR  part  1911.  It 
should  be  noted  that  §  1911.4  specifies 
that  the  Assistant  Secretary  may,  upon 
reasonable  notice,  issue  alternative 
procedures  to  expedite  proceedings  or 
for  other  good  cause. 

The  hearing  will  be  presided  over  by 
an  Administrative  Law  Judge  who 
makes  no  decision  or  recommendation 
on  the  merits  of  OSHA's  proposal.  The 
responsibility  of  the  Administrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonable  pace  and  in  an 
orderly  manner.  The  Administrative 
Law  Judge,  therefore,  will  have  all  the 
powers  necessary  and  appropriate  to 
conduct  a  full  and  fair  informal  hearing 
as  provided  in  29  CFR  part  1911, 
including  the  powers: 

1.  To  regulate  the.course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  At  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  lo  liiuil  the  lime  fur 
questioning;  and 

6.  At  the  Jud  e's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  and  additional  data,  views 
and  arguments  from  any  person  who  has 
participated  in  the  oral  proceedings. 

OSRA  recognizes  that  there  may  be 
interested  persons  who,  through  their 
knowledge  of  safety  or  their  experience 
in  the  operations  involved,  would  wish 
to  endorse  or  support  certain  provisions 
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in  the  standard.  OSHA  welcomes  such 
supportive  comments,  including  any 
pertinent  accident  data  or  cost 
information  that  may  be  available,  so 
that  the  record  of  this  rulemaking  will 
present  a  balanced  picture  of  the  public 
response  on  the  issues  involved. 

XVI.  State  Plan  Standards 

The  25  States  with  their  own  OSHA 
approved  occupational  safety  and  health 
plans  must  adopt  a  comparable  standard 
within  six  months  of  the  publication 
date  of  the  final  standard.  These  States 
are:  Alaska,  Arizona.  California, 
Connecticut  (for  State  and  local 
government  employees  only),  Hawaii, 
Indiana,  Iowa.  Kentucky,  Maryland, 
Michigan,  Minnesota,  Nevada,  New 
Mexico,  New  York  (for  State  and  local 
government  employees  only).  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina.  Tennessee,  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming.  Until  such  time  as  a 
State  standard  is  promulgated.  Federal 
OSHA  will  provide  interim  enforcement 
assistance,  as  appropriate,  in  those 
Stales. 

List  of  Subjects  in  29  CFR  part  1926 

Construction  industry.  Motor  vehicle 
safety.  Occupational  safety  and  health. 
Transportation. 

XVII.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  2U210. 

Accordingly,  pursuant  to  section  4, 
6(b),  8(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657),  the  Construction  Safety 
Act  (40  U.S.C.  333).  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033)'.  and  29 
CFR  part  1911,  it  is  proposed  to  amend 
29  CFR  part  1926  as  set  forth  below. 

Signed  at  Washington,  DC.  this  22nd  day- 
of  January.  1996. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

PART  1926— CONSTRUCTION  SAFETY 
-NO  HEALTH  STANDARDS 

1.  The  authority  citation  for  subpart  O 
of  part  1926  would  be  revised  to  read  as 
follows: 

Authority:  Section  107.  Construction  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C.  333); 
sees.  4, 6,  8  of  the  C)ccupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655,  657); 
Secretarv  of  Labors  Order  No.  12-71  (36  FR 
8754),  8^76  (41  FR  25059).  9-83  (48  FR 
35736),  or  1-90  (55  FR  9033),  as  applicable. 


Section  1926.602  also  issued  under  29  CFR 
part  1911. 

2.  Section  1926.602  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (d) 
and  by  adding  appendices  A  and  B  to 
read  as  follows: 

S  1926.602    Material  handling  equipment 

•         •         •         •         * 

(d)  Powered  industrial,  truck  Operator 
training. — (1)  Operator  qualifications,  (i) 
The  employer  shall  ensure  that  each 
powered  industrial  truck  operator  is 
capable  of  performing  the  duties  that  are 
required  to  operate  the  truck  safely. 

(ii)  Prior  to  permitting  an  operator  to 
drive  except  for  training  purposes,  the 
employer  shall  ensure  that  each 
operator  has  received  the  training 
required  by  this  paragraph,  that  each 
operator  has  been  evaluated  by  a 
designated  person  while  performing  the 
required  duties,  and  that  each  operator 
performs  the  required  duties 
competently. 

(2)  Trairying  program  implenjentation. 
(i)  The  employer  shall  implement  a 
training  program  and  ensure  that  only 
trained  operators  who  have  successfully 
completed  the  training  program  are 
allowed  to  operate  powered  industrial 
trucks.  Exception:  Trainees  under  the 
direct  supervision  of  a  designated 
person  shall  be  allowed  to  operate  a 
powered  industrial  truck  provided  the 
operation  of  the  vehicle  is  conducted  in 
an  area  where  other  employees  are  not 
near  and  where  the  conditions  are  such 
that  the  trainee  can  safely  operate  the 
truck. 

(ii)  Training  shall  consist  of  a 
combination  of  classroom  instruction 
(Lecture,  discussion,  video  tapes,  and/ or 
conference)  and  practical  training 
(demonstrations  and  practical  exercises 
by  the  trainee). 

(iii)  All  training  and  evaluation  shall 
be  conducted  by  a  designated  person 
who  has  the  requisite  knowledge, 
training  and  experience  to  train 
powered  industrial  truck  operators  and 
judge  their  competency. 

(3)  Training  program  content. 
Powered  industrial  truck  operator 
trainees  shall  be  trained  in  the  following 
topics  unless  the  employer  can 
demonstrate  that  some  of  the  topics  are 
not  needed  for  safe  operation. 

(i)  Truck  related  topics. 

(A)  All  necessary  operating 
instructions,  warnings  and  precautions 
for  the  types  of  trucks  the  operator  will 
be  authorized  to  operate; 

(B)  Similarities  to  and  differences 
ht>m  the  automobile; 

(C)  Controls  and  instrumentation: 
location,  what  they  do  and  how  they 
work; 


(D)  Power  plant  operation  and 
maintenance; 

(E)  Steering  and  maneuvering; 

(F)  Visibility  (including  restrictions 
due  to  loading); 

(G)  Fork  and  attachment  adaption, 
operation  and  use  Umitations; 

(H)  Vehicle  capacity; 

(I)  Vehicle  stability; 

(J)  Vehicle  inspection  and 
maintenance; 

(K)  Refueling  or  charging  and 
recharging  batteries; 

(L)  Operating  limitations;  and 

(M)  Any  other  operating  instruction, 
warning,  or  precaution  listed  in  the 
operator's  manual  for  the  type  vehicle 
that  the  employee  is  being  trained  to 
operate. 

(ii)  Workplace  related  topics. 

(A)  Surface  conditions  where  the 
vehicle  will  be  operated; 

(B)  Composition  of  probable  loads  and 
load  stability; 

(C)  Load  manipulation,  stacking, 
unstacking; 

(D)  Pedestrian  traffic; 

(E)  Narrow  aisles  and  other  restricted 
places  of  operation; 

(F)  Operating  in  hazardous  classified 
locations; 

(G)  Operating  the  truck  on  ramps  and 
other  sloped  surfaces  that  could  affect 
the  stability  of  the  vehicle; 

(H)  Other  unique  or  potentially 
hazardous  environmental  conditions 
that  exist  or  may  exist  in  the  workplace; 
and 

(I)  Operating  the  vehicle  in  closed 
environments  and  other  areas  where 
insufficient  ventilation  could  cause  a 
buildup  of  carbon  monoxide  or  diesel 
exhaust. 

(iii)  The  requirements  of  this  section. 

(4)  Evaluation  and  refresher  or 
remedial  training,  (i)  Sufficient 
evaluation  and  remedial  training  shall 
be  conducted  so  that  the  employee 
retains  and  uses  the  knowledge,  skills 
and  ability  needed  to  op)erate  the 
powered  industrial  truck  safely. 

(ii)  An  evaluation  of  the  performance 
of  each  powered  industrial  truck 
operator  shall  be  conducted  at  least 
annually  by  a  designated  person. 

(iii)  Refresher  or  remedial  training 
shall  be  provided  when  there  is  reason 
to  believe  that  there  has  been  unsafe 
operation,  when  an  accident  or  a  near- 
miss  occurs  or  when  an  evaluation 
indicates  that  the  operator  is  not  capable 
of  performing  the  assigned  duties. 

(5)  Certification,  (i)  The  employer 
shall  certify  that  each  operator  has 
received  the  training,  has  been 
evaluated  as  required  by  this  paragraph, 
and  has  demonstrated  competency  in 
the  performance  of  the  operator's  duties. 
The  certification  shall  include  the  name 


of  the  trainee,  the  date  of  training,  and 
the  signature  of  the  person  performing 
the  training  and  evaluation. 

(ii)  The  employer  shall  retain  the 
current  training  materials  and  course 
outline  or  the  name  and  address  of  the 
person  who  conducted  the  training  if  it 
was  conducted  by  an  outside  trainer. 

(6)  Avoidance  of  duplicative  training. 
(i)  Each  current  truck  operator  who  has 
received  training  in  any  of  the  elements 
specified  in  paragraph  (d)(3)  of  this 
section  for  the  types  of  truck  the 
employee  is  authorized  to  operate  and 
the  type  of  workplace  that  the  trucks  are 
being  operated  in  need  not  be  retrained 
in  those  elements  if  the  employer 
certifies  in  accordance  with  paragraph 
(d){5)(i)  of  this  section  that  the  operator 
has  been  evaluated  and  found  to  be 
competent  to  perform  those  duties. 

(iij  Each  new  truck  operator  who  has 
received  training  in  any  of  the  elements 
specified  in  paragraph  {d)(3)  of  this 
section  for  the  types  of  truck  the 
employee  will  be  authorized  to  operate 
and  the  type  of  workplace  in  which  the 
trucks  will  be  operated  need  not  be 
retrained  in  those  elements  before  initial 
assignment  in  the  workplace  if  the 
employer  has  a  record  of  the  training 
and  if  the  employee  is  evaluated 
pursuant  to  paragraph  (d)(l)(ii)  of  this 
section  and  is  found  to  be  competent. 

Appendix  A — ^Training  of  Powered 
Industrial  Truck  Operators 

(Non-mandatory  appendix  to  paragraph  (d)  of 
this  section) 

A-1.  Operator  Selection 

A-1.1.  Prospective  operators  of  powered 
industrial  trucks  should  be  identified  based 
upon  their  ability  to  be  trained  and  jjermitted 
to  perform  job  functions  that  are  essential  to 
the  operation  of  a  powered  industrial  truck. 
Determination  of  the  capabilities  of  a 
prospective  operator  to  fulfill  the  demands  of 
the  job  should  he  based  upon  the  tasks  that 
the  job  demands. 

A-1. 2.  The  employer  should  identify  all 
the  aspects  of  the  job  that  the  employee  must 
meetyperform  when  doing  his  or  her  job. 
These  aspects  could  include  the  level  at 
which  the  employee  must  see  and  hear,  the 
physical  demands  of  the  job,  and  the 
environmental  extremes  of  the  job. 

A-1. 3.  One  factor  to  be  considered  is  the 
ability  of  the  candidate  to  see  and  hear 
within  reasonably  acceptable  limits.  Included 
in  the  vision  requirements  are  the  ability  to 
see  at  distance  and  peripherally.  In  certain 
instances,  there  also  is  a  requirement  for  the 
candidate  to  discern  different  colors, 
primarily  red,  yellow  and  green. 

A-1. 4.  The  environmental  extremes  that 
might  be  demanded  of  a  potential  powered 
industrial  truck  operator  include  the  ability 
of  the  person  to  work  in  areas  of  excessive 
cold  or  heat. 

A-1. 5.  After  an  ertiployee  has  been  trained 
and  appropriate  accommodations  have  been 
made,  the  employer  needs  to  determine 


whether  the  employee  can  safely  perform  the 
job. 

A-2.  The  Methodis)  of  Training 

A-2.1.  Among  the  many  methods  of 
training  are  the  lecture,  conference, 
demonstration,  test  (written  and/or  oral)  and 
the  practical  exercise.  In  most  instances,  a 
combination  of  these  methods  has  been 
successPally  used  to  train  employees  in  the 
knowledge,  skills  and  abilities  that  are 
essential  to  perform  the  job  function  that  the 
employee  is  being  trained  to  perform.  To 
enhance  the  training  and  to  make  the  training 
more  understandable  to  the  employee, 
employers  and  other  trainers  have  used 
movies,  slides,  video  tapes  and  other  visual 
presentations.  Making  the  presentation  more 
understandable  has  several  advantages 
including: 

(1)  The  employees  being  trained  remain 
more  attentive  during  the  presentation  if 
graphical  presentation  is  used,  thereby 
increasing  the  effectiveness  of  the  training; 

(2)  The  use  of  visual  presentations  allows 
the  trainer  to  ensure  that  the  necessary 
information  is  covered  during  the  training; 

(3)  The  use  of  graphics  makes  better 
utilization  of  the  training  time  by  decreasing 
the  need  for  the  instructor  to  carry  on  long 
discussions  about  the  instructional  material; 
and 

(4)  The  use  of  graphics  during  instruction 
provides  greater  retention  by  the  trainees. 

A-3.  Training  Program  Content 

A-3.1.  Because  each  type  (make  and 
model)  of  powered  industrial  truck  has 
different  operating  characteristics,  limitations 
and  other  unique  features,  an  optimum 
employee  training  program  for  powered 
industrial  truck  operators  must  be  based 
upon  the  type  vehicles  that  the  employee 
will  be  trained  and  authorized  to  operate. 
The  training  must  also  emphasize  the 
features  of  the  workplace  that  will  affect  the 
manner  in  which  the  vehicle  must  be 
operated.  Finally,  the  training  must  include 
the  general  safety  rules  applicable  to  the 
operation  of  all  powered  industrial  trucks. 

A-3. 2.  Selection  of  the  methods  of  training 
the  operators  has  been  left  to  the  reasonable 
determination  of  the  employer.  Whereas 
some  employees  can  assimilate  instructional 
material  while  seated  in  a  classroom,  other 
employees  may  learn  best  by  observing  the 
conduct  of  operations  (demonstration)  and/or 
by  having  to  personally  conduct  the 
operations  (practical  exercise).  In  some 
instances,  an  employee  can  receive  valuable 
instruction  through  the  use  of  electronic 
mediums,  such  as  the  use  of  video  tapes  and 
movies.  In  most  instances,  a  combination  of 
the  different  training  methods  may  provide 
the  mechanism  for  providing  the  best 
training  in  the  least  amount  of  time.  OSHA 
has  specified  at  paragraph  (d)(2)(ii)  that  the 
training  must  consist  of  a  combination  of 
classroom  instruction  and  practical  exercise. 
The  use  of  both  of  these  modes  of  instruction 
is  the  only  way  of  ensuring  that  the  trainee 
has  received  and  comprehended  the 
instruction  and  can  use  the  information  to 
safely  operate  a  powered  industrial  truck. 


A-4.  Initial  Training 

A-4.1.  The  following  is  an  outline  of  a 
generalized  forklift  operator  training 
program: 

(1)  Characteristics  of  the  powered 
industrial  truck(s)  the  employee  will  be 
allowed  to  operate: 

(a)  Similarities  to  and  differences  from  the 
automobile; 

(b)  Controls  and  instrumentation:  location, 
what  they  do  and  how  they  work; 

(c)  Power  plant  operation  and 
maintenance; 

(d)  Steering  and  maneuvering; 

(e)  Visibility; 

(f)  Fork  and/or  attachment  adaption, 
operation  and  limitations  of  theit  use; 

(g)  Vehicle  capacity; 
(h)  Vehicle  stability; 

(i)  Vehicle  inspection  and  maintenance; 
(j)  Refueling  or  charging  and  recharging 
batteries, 
(k)  Operating  limitations. 

(1)  Any  other  operating  instruction, 
warning,  or  precaution  listed  in  the 
operator's  manual  for  the  type  of  vehicle  the 
employee  is  being  trained  to  opwrate. 

(2)  The  operating  environment: 

(a)  Floor  surfaces  and/or  ground  conditions 
where  the  vehicle  will  be  of)€rated; 

(b)  Composition  of  probable  loads  and  load 
stability; 

(c)  Load  manipulation,  stacking, 
unstacking; 

(d)  Pedestrian  traffic; 

(e)  Narrow  aisle  and  restricted  place 
operation; 

(f)  Operating  in  classified  hazardous 
locations; 

(g)  Operating  the  truck  on  ramps  and  other 
sloped  surfaces  that  would  affect  the  stability 
of  the  vehicle; 

(h)  Other  unique  or  potentially  hazardous 
environmental  conditions  that  exist  or  may 
exist  in  the  workplace. 

(i)  Operating  the  vehicle  in  closed 
.  environments  and  other  areas  where 
insufficient  ventilation  could  cause  a  buildup 
of  carbon  monoxide  or  diesel  exhaust. 

(3)  The  requirements  of  this  OSHA 
Standard. 

A-5.  Trainee  Evaluation 

A-5.1.  The  provisions  of  these  proposed 
requirements  specify  that  an  employee 
evaluation  be  conducted  both  as  part  of  the 
training  and  after  completion  of  the  training. 
The  initial  evaluation  is  useful  for  many 
reasons,  including: 

(1)  the  employer  can  determine  what 
methods  of  in.strurtion  will  produce  a 
proficient  truck  operator  with  the  minimum 
of  time  and  effort; 

(2)  the  employer  can  gain  insight  into  the 
previous  training  that  the  trainee  has 
received;  and 

(3)  a  determination  can  be  made  as  to 
whether  the  trainee  will  be  able  to 
successfully  operate  a  powered  industrial 
truck.  This  initial  evaluation  can  be 
completed  by  having  the  employee  fill  out  a 
questionnaire,  by  an  oral  interview,  or  by  a 
combination  of  these  mechanisms.  In  many 
cases,  answers  received  by  the  employee  can 
be  substantiated  by  contact  with  other 
employees  or  previous  employers. 
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AS.  Refresher  or  Remedial  Training 

A-6.1.  (The  tyjje  of  information  listed 
below  would  be  used  when  the  training  is 
more  than  an  on-the-spot  correction  being 
made  by  a  supervisor  or  when  multiple 
instances  of  on-the-spot  corrections  have 
occurred.)  When  an  on-the-spot  correction  is 
used,  the  person  making  the  correction 
should  point  out  the  incorrect  manner  of 
operation  of  the  truck  or  other  unsafe  act 
being  conducted,  tell  the  employee  how  to  do 
the  operation  correctly,  and  then  ensure  that 
the  employee  does  the  operation  correctly. 

A-6.2.  The  following  items  may  be  used 
when  a  more  general,  structured  retraining 
program  is  utilized  to  train  employees  and 
eliminate  unsafe  operation  of  tne  vehicle: 

(1)  Common  unsafe  situations  encountered 
in  the  workplace: 

(2)  Unsafe  methods  of  operating  observed 
or  known  to  be  used; 

(3)  The  need  for  constant  attentiveness  to 
the  vehicle,  the  workplace  conditions  and  the 
manner  in  which  the  vehicle  is  operated. 

A-6.3.  Details  about  the  above  subject 
areas  need  to  be  expanded  upon  so  that  the 
operator  receives  all  the  information  that  is 
necessary  for  the  safe  operation  of  the 
vehicle.  Insight  into  some  of  the  speciflcs  of 
the  above  subject  areas  may  be  obtained  from 
the  vehicle  manufecturers'  literature,  the 
national  consensus  standards  (e.g.  the  ASME 
B56  series  of  standards  (current  revisions)] 
and  this  OSHA  Standard.  Appjendix  B — 
Stability  of  Powered  Industrial  Trucks  (Non- 
mandatory  appendix  to  paragraph  (d)  of  this 
section) 

B-1.  Definitions 

To  understand  the  principle  of  stability, 
understanding  definitions  of  the  following  is 
necessary: 

Center  of  Gravity  is  that  point  of  an  object 
at  which  all  of  the  weight  of  an  object  can 
be  considered  to  be  concentrated. 

Counterweight  is  the  weight  that  is  a  part 
of  the  basic  structure  of  a  truck  that  is  used 


to  offset  the  weight  of  a  load  and  to  maximize 
the  resistance  of  the  vehicle  to  tipping  over. 

Fulcrum  is  the  axis  of  rotation  of  the  truck 
when  it  tips  over. 

Grade  is  the  slope  of  any  surfece  that  is 
usually  measured  as  the  number  of  fieet  of 
rise  or  fall  over  a  hundred  foot  horizontal 
distance  (this  measurement  is  designated  as 
a  percent). 

Lateral  stability  is  the  resistance t)f  a  truck 
to  tipping  over  sideways. 

Line  of  action  is  an  imaginary  vertical  line 
through  the  center  of  gravity  of  an  object. 

Load  center  is  the  horizontal  distance  from 
the  edge  of  the  load  (or  the  vertical  face  of 
the  forks  or  other  attachment)  to  the  line  of 
action  through  the  center  of  gravity  of  the 
load. 

Longitudinal  stability  is  the  resistance  of  a 
truck  to  overturning  forward  or  rearward. 

Moment  is  the  product  of  the  weight  of  the 
object  times  the  distance  from  a  fixed  point. 
In  the  case  of  a  powered  industrial  truck,  the 
distance  is  measured  from  the  pwint  that  the 
truck  will  tip  over  to  the  line  of  action  of  the 
object.  The  distance  is  always  measured 
perpendicular  to  the  line  of  action. 

Track  is  the  distance  between  wheels  on 
the  same  axle  of  a  vehicle. 

Wheelbase  is  the  distance  between  the 
centerline  of  the  front  and  rear  wheels  of  a 
vehicle. 

R-2.  General 

B-2.1.  Stability  determination  for  a 
powered  industrial  truck  is  not  complicated 
once  a  few  basic  principles  are  understood. 
There  are  many  factors  that  influence  vehicle 
stability.  Vehicle  wheelbase.  track,  height 
and  weight  distribution  of  the  load,  and  the 
location  of  the  counterweights  of  the  vehicle 
(if  the  vehicle  is  so  equipped),  all  contribute 
to  the  stability  of  the  vehicle. 

B-2.2.  The  "stability  triangle",  used  in 
most  discussions  of  stability,  is  not 
mysterious  but  is  used  to  demonstrate  truck 
Stability  in  a  rather  simple  foshion. 


B-3.  Basic  PriiKiples 

B-3.1.  The  determination  of  whether  an 
object  is  stable  is  dependent  on  the  moment 
of  an  object  at  one  end  of  a  system  being 
greater  than,  equal  to  or  smaller  than  the 
moment  of  an  object  at  the  other  end  of  that 
system.  This  is  the  same  principle  on  which 
a  see  saw  or  teeter-totter  works,  that  is,  if  the 
product  of  the  load  and  distance  from  the 
fulcrum  (moment)  is  equal  to  the  moment  at 
the  other  end  of  the  device,  the  device  is 
balanced  and  it  will  not  move.  However,  if 
there  is  a  greater  moment  at  one  end  of  the 
device,  the  device  will  try  to  move 
downward  at  the  end  with  the  greater 
moment. 

B-3.2.  Longitudinal  stability  of  a 
co'untertn lanced  powered  industrial  truck  is 
dependent  on  the  moment  of  the  vehicle  and 
the  moment  of  the  load.  In  other  words,  if  the 
mathematic  product  of  the  load  moment  (the 
distance  from  the  frt>nt  wheels,  the  point 
about  which  the  vehicle  would  tip  forward) 
to  the  center  of  gravity  of  the  load  times  the 
weight  of  the  load  is  less  than  the  moment 
of  the  vehicle,  the  system  is  balanced  and 
will  not  tip  forward.  However,  if  the  load- 
moment  is  greater  than  the  vehicle-moment, 
the  greater  load-moment  will  force  the  truck 
to  tip  forward. 

B-«.  The  Stability  Triangle 

B— 4.1.  Almost  all  counterbalanced 
powered  industrial  trucks  have  a  three  point 
suspension  system,  that  is,  the  vehicle  is 
supported  at  three  points.  This  is  true  even 
if  it  has  four  wheels.  The  steer  axle  of  most 
trucks  is  attached  to  the  truck  by  means  of 
a  pivot  pin  in  the  center  of  the  axle.  This 
three  point  support  forms  a  triangle  called 
the  stability  triangle  when  the  points  are 
connected  with  imaginary  lines.  Figure  1 
depicts  the  stability  triangle. 
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B-4.2.  When  the  line  of  action  of  the  vehicle  or  load-vehicle  falls  within  the  stability  triangle,  the  vehicle  is  stable  and  will 
not  tip  over.  However,  when  the  line  of  action  of  the  vehicle  or  the  vehicle/]oad  combination  falls  outside  the  stability  triangle, 
the  vehicle  is  unstable  and  may  tip  over.  (See  Figure  2.) 
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B-5.  Longitudinal  Stability 

B-5.1.  The  axis  of  rotation  when  a  truck 
tips  forward  is  the  point  of  contact  of  the 
front  wheels  of  the  vehicle  with  the 
pavement.  When  a  powered  industrial  truck 
tips  forward,  it  is  this  line  that  the  truck  will 
rotate  about.  When  a  truck  is  stable  the 
vehicle-moment  must  exceed  the  load-  ■ 
moment.  As  long  as  the  vehicle-moment  is 
equal  to  or  exceeds  the  load-moment,  the 
vehicle  will  not  tip  over.  On  the  other  hand, 
if  the  load-moment  slightly  exceeds  the 
vehicle-moment,  the  truck  will  begin  the  tip 
forward,  thereby  causing  loss  of  steering 
control.  If  the  load-moment  greatly  exceeds 
the  vehicle-moment,  the  truck  will  tip 
forward. 

B-5. 2.  In  order  to  determine  the  maximum 
safe  load  moment,  the  truck  manufacturer 
normally  rates  the  truck  at  a  maximum  load 
at  a  given  distance  from  the  front  face  of  the 
forks.  The  specified  distance  from  the  front 
face  of  the  forks  to  the  line  of  action  of  the 
load  is  commonly  called  a  load  center. 
Because  larger  trucks  normally  handle  loads 
that  are  physically  larger,  these  vehicles  have 
greater  load  centers.  A  truck  with  a  capacity 
of  30,000  pounds  or  less  capacity  is  normally 
rated  at  a  given  load  weight  at  a  24-inch  load 
center.  For  trucks  of  greater  than  30,000 
pound  capacity,  the  load  center  is  normally 
rated  at  36-  or  48-inch  load  center  distance. 
In  order  to  safely  operate  the  vehicle,  the 
operator  should  always  check  the  data  plate 
and  determine  the  maximum  allowable 
weight  at  the  rated  load  center. 


B-5. 3.  Although  the  true  load  moment 
distance  is  measured  from  the  front  wheels, 
this  distance  is  greater  than  the  distance  from 
the  front  face  of  the  forks.  Calculation  of  the 
maximum  allowable  load  moment  using  the 
load  center  distance  always  provides  a  lower 
load  moment  than  the  truck  was  designed  to 
handle.  When  handling  unusual  loads,  such 
as  those  that  are  larger  than  48  inches  long 
(the  center  of  gravity  is  greater  than  24 
inches),  with  an  offset  center  of  gravity,  etc.. 
then  calculation  of  a  maximum  allowable 
load  moment  should  be  undertaken  and  this 
value  used  to  determine  whether  a  load  can 
be  handled.  For  example,  if  an  operator  is 
operating  a  3000  pound  capacity  truck  (with 
a  24  inch  load  center),  the  maximum 
allowable  load  moment  is  72,000  inch- 
pounds  (3,000  times  24).  If  a  probable  load 
is  60  inches  long  (30  inch  load  center),  then 
the  maximum  weight  that  this  load  can 
weigh  is  2,400  pounds  (72,000  divided  by 
30). 

B-€.  Lateral  Stability 

B-6.1 .  The  lateral  stability  of  a  vehicle  is 
determined  by  the  position  of  the  line  of 
action  (a  vertical  line  that  passes  through  the 
combined  center  of  gravity  of  the  vehicle  and 
the  load)  relative  to  the  stability  triangle. 
When  the  vehicle  is  not  loaded,  the  location 
of  the  center  of  gravity  of  the  truck  is  the  only 
factor  to  be  considered  in  determining  the 
stability  of  the  truck.  As  long  as  the  line  of 
action  of  the  combined  center  of  gravity  of 
the  vehicle  and  the  load  falls  within  the 
stability  triangle,  the  truck  is  stable  and  will 


not  tip  over.  However,  if  the  line  of  action 
falls  outside  the  stability  triangle,  the  truck 
is  not  stable  and  may  tip  over. 

B-6.2.  Factors  that  affect  the  lateral 
stability  of  a  vehicle  include  the  placement 
of  the  load  on  the  truck,  the  height  of  the 
load  above  the  surface  on  which  the  vehicle 
is  operating,  and  the  degree  of  lean  of  the 
vehicle. 

B-7.  Dynamic  Stability 

B-7.1.  Up  to  this  point,  we  have  covered 
stability  of  a  powered  industrial  truck 
without  consideration  of  the  dynamic  forces 
that  result  when  the  vehicle  and  load  are  put 
into  motion.  The  transfer  of  weight  and  the. 
resultant  shift  in  the  center  of  gravity  due  to 
the  dynamic  forces  created  when  the 
machine  is  moving,  braking,  cornering, 
lifting,  tilting,  and  lowering  loads,  etc.,  are 
imjX)rtant  stability  considerations. 

B-7. 2.  When  determining  whether  a  load 
can  be  safely  handled,  the  operator  should 
exercise  extra  caution  when  handling  loads 
that  cause  the  vehicle  to  approach  its 
maximum  design  characteristics.  For 
example,  if  an  operator  must  handle  a 
maximum  load,  the  load  should  be  carried  at 
the  lowest  position  possible,  the  truck  should 
be  accelerated  slowly  and  evenly,  and  the 
forks  should  be  tilted  forward  cautiously. 
However,  no  precise  rules  can  be  formulated 
to  cover  all  of  these  eventualities. 
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^  lm:in  services 

Food  and  Drug  Administration 
21  CFR  Part  172 
[Docket  No.  87F-0179] 

Food  Additives  Permitted  for  Direct 

Addition  to  Food  for  Human 
Consumption,  Olestra 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sucrose  esterified  with 
medium  and  long  chain  fatty  acids 
(olestra)  as  a  replacement  for  fats  and 
oils.  This  action  is  in  response  to  a 
petition  filed  by  the  Procter  &  Gamble 
Co. 

DATES:  The  regulation  is  effective 
January  30,  1996.  Submit  written 
objections  and  requests  for  a  hearing  by 
February  29,  1996.  Submit  written 
comments  on  the  labeling  requirement 
(§  172.867(c))  by  April  1.  1996.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporations  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  certain 
publications  at  21  CFR  172.867, 
effective  January  30,  1996. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202^18-3092. 
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I.  Introduction 

Olestra,  also  called  sucrose  polyester, 
is  the  common  name  for  a  mixture  of 
substances  formed  by  chemical 
combination  of  sucrose  with  six,  seven, 
or  eight  fatty  acids.  The  fatty  acids, 
bound  to  sucrose  by  ester  bonds,  are  of 
the  type  commonly  found  in  edible  oils 
and  fats.  Olestra  has  physical  properties 
similar  to  those  of  natural  fats.  Olestra 's 
particular  physical  properties  depend 
on  the  specific  fatty  acids  used  and  the 
degree  of  esterification. 

The  Procter  &  Gamble  Co.,  6071 
Center  Hill  Rd.,  Cincinnati,  OH  45224- 
1703  (the  petitioner),  submitted  a 
petition  to  FDA  on  April  15,  1987,  for 
the  use  of  olestra  in  shortenings  and  oils 
as  a  calorie-free  replacement  for  fats  and 
oils.  The  petition  (FAP  7A3997)  was 
filed  on  May  7,  1987.  In  a  notice  in  the 
Federal  Register  of  June  23, 1987  (52  FR 
23606),  FDA  announced  that  the  food 
additive  petition  had  been  filed  by 
Procter  &  Gamble,  proposing  the 
issuance  of  a  food  additive  regulation 
providing  for  the  safe  use  of  sucrose 
esterified  with  medium  and  long  chain 
fatty  acids  as  a  replacement  for  fats  and 
oils.  On  July  6,  1990,  the  petitioner 
amended  the  petition  to  limit  the 
intended  use  of  olestra  to  a  100  percent 
replacement  for  conventional  fats  in  the 
preparation  of  savory  snacks  (i.e., 
snacks  that  are  salty  or  piquant  but  not 
sweet,  such  as  potato  chips,  cheese 
puffs  and  crackers).  During  the  course  of 
the  petition  evaluation,  the  petitioner 
also  amended  the  proposed 
specifications  that  describe  the  additive. 

In  the  Federal  Register  of  October  17, 
1995  (60  FR  53740),  FDA  announced 
that  a  public  meeting  of  the  agency's 
Food  Advisory  Committee  (the  FAC) 
and  a  working  group  of  the  FAC  would 


be  held  on  November  14  through  17, 
1995.  The  working  group  was  asked  to 
discuss  and  comment  on  whether  all 
relevant  issues  associated  with  olestra 
had  been  addressed  (Ref.  1).  The 
discussion  covered  all  aspects  of  the 
safety  review  of  olestra,  including 
nutrient  effects  and  compensation, 
gastrointestinal  effects,  and  labeling 

(Ref.  2M. 

In  the  Fedtn  .i  i  Register  of  November 
16,  1995  (60  FR  57586),  FDA  announced 
that  it  would  consider  public  comments 
on  the  petition,  including  comments  on 
the  proceedings  before  the  FAC,  only  if 
filed  on  or  before  December  1,  1995. 
This  action  allowed  the  agency  to 
identify  precisely  which  data  and 
information  to  consider  in  making  its 
decision  on  the  petition.  This  measure 
was  necessary  to  facilitate  the  agency's 
decision  making  process  and  to  come  to 
closure  on  the  petition.  By  letter  dated 
December  8,  1995,  FDA  extended  to 
December  21,  1995,  the  time  by  which 
such  comments  could  be  submitted. 
This  extension  was  in  response  to  a 
request  of  the  Center  for  Science  in  the 
Public  Interest  (CSPI).  2 

A.  Safety  Testing-Background 

1.  Legal  Context  of  the  Safety  Evaluation 

Section  409  of  the  act  (21  U.S.C.  348), 
sets  forth  the  statutory  requirements  for 
approval  of  a  food  additive  (21  U.S.C. 
321(s)).  With  the  enactment  of  the  Food 
Additives  Amendment  of  1958  (the 
Amendment),  Congress  established  a 
premarket  approval  system  whereby  the 
company  seeking  to  market  a  food 
additive  must  first  obtain  approval  from 
FDA.  Through  this  mechanism. 
Congress  sought  to  shield  the  public 
from  unsafe  or  potentially  unsafe 
products. 

Under  section  409(c)(3)  of  the  act,  21 
U.S.C.  348(c)(3),  FDA  is  not  to  approve 


'  The  transcript  of  the  Olestra  Working  Group  and 
full  Food  Advisory  Committee  meetings  are 
provided  as  reference.  Throughout  the  preamble  to 
this  final  rue,  reference  is  made  to  comments  of 
Committee  members  and  presenters  to  the 
Committee;  footnotes  indicate  the  transcript  volum 
and  page  numbers  of  these.  The  afHliation  and 
credentials  of  the  commenter  are  also  described. 

2 On  October  25,  1995.  CSPI  submitted  a 
comment  to  the  olestra  petition  entitiled  "White 
Paper  on  Olestra"  (the  White  Paper).  (CSPI 
subsequently  submitted  revised  versions  of  the 
White  Paper  on  November  2  and  3,  1995.)  The 
November  3,  1995,  White  Paper  was  provided  to  the 
Olestra  Working  Group  and  FAc  members  for 
consideration  at  the  meetins  of  November  14-17, 
1995  (Ref.3).  In  addition,  the  authors  of  the  White 
Paper.  Drs.  Myra  Karstadt  and  Michael  Jacobson, 
presented  data  from  the  White  Paper  on  all  of  the 
issues  covered  in  the  White  Papers,  namely,  (1) 
consumption  estimates,  (2)  effect  of  olestra  on 
carotenoids,  (3)  effect  of  supplementation  of  olestra 
with  vitamin  K  on  Coumadin  therpay,  (4)  effect  of 
olestra  on  GI  symptoms,  and  (5)  animal 
carcinogenicity  studies. 


a  food  additive  petition  "*  *  *  if  a  fair 
evaluation  of  the  data  before  the 
Secretary  3  *  *  *  fails  to  establish  that 
the  proposed  use  of  the  food  additive, 
under  the  conditions  of  use  to  be 
specified  in  the  regulation,  will  be  safe 
*  *  *.  This  provision  is  commonly 
referred  to  as  the  "general  safety 
clause." 

By  requiring  that  the  data  concerning 
a  food  additive  "establish"  safety. 
Congress  squarely  placed  the  burden  of 
proving  safety  on  the  sponsor  of  a  food 
additive  petition,  in  this  case  Procter  & 
Gamble.  FDA  need  not  prove  that  the 
additive  is  imsafe  in  order  to  deny 
approval. 

"The  term  "safe"  is  not  defined  in  the 
act  itself.  The  legislative  history  of  the 
Amendment  makes  clear,  however,  that 
a  demonstration  of  absolute 
harmlessness  is  not  required  to  sustain 
the  approval  of  a  food  additive: 

Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from  the 
proposed  use  of  an  additive.  It  does  not — 
and  cannot — require  proof  beyond  any 
possible  doubt  that  no  hami  will  result  under 
any  conceivable  circunistance.  This  was 
emphasized  particularly  by  the  scientiAc 
panel  which  testified  before  the 
subcommittee.  The  scientists  pointed  out  that 
it  is  impossible  in  the  present  state  of 
scientific  knowledge  to  establish  with 
complete  certainty  the  absolute  harmlessness 
of  any  chemical  substance. 
H.  Rept.  No.  2284,  85th  Cong..  2d  sess. 
4-5  (1958).  Accord:  S.  Rept.  No.  2422, 
85th  Cong.,  2d  sess.  2  (1958).  FDA 
regulations  incorporate  the  concept  of 
safety  articulated  in  the  Amendment's 
legislative  history.  21  CFR  170.3(i). 
("Safe"  means  that  "*  *  *  there  is  a 
reasonable  certainty  in  the  minds  of 
competent  scientists  that  the  substance 
is  not  harmful  under  the  intended 
conditions  of  use.") 

Although  the  concept  of  "harm"  is 
central  to  the  act's  safety  standard, 
neither  the  statute,  nor  regulations 
implementing  the  food  additive 
provisions,  define  harm.  Once  again, 
however,  congressional  intent  is  clear 
from  the  legislative  history  of  the 
amendment.  Specifically,  "harm" 
means  the  capacity  to  injiu«  or 
otherwise  damage  the  health  of 
individuals  consuming  the  additive.* 

The  concept  of  safety  used  in  this 
legislation  involves  the  question  of  whether 
a  substance  is  hazardous  to  the  health  of  man 
or  animal. 

H.  Rept.  No.  2284,  85th  Cong.,  2d  sess. 
4  (1958).  See  also  Letter  from  Assistant 
Secretary  of  Health,  Education,  and 
Welfare  Elliot  L.  Richardson  to 
Congressman  Lister  Hill,  Chairman, 


'This  decision  has  been  delegated  to  the 
Commissioner  of  Food  and  Drugs,  21  CFR 
5.10(a)(1). 
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Senate  Committee  on  Labor  and  Human 
Resources,  dated  July  29.  1958.  ("*  *  * 
in  our  opinion  the  bill  is  aimed  at 
preventing  the  addition  to  the  food  our 
people  eat  of  any  substances  the 
ingestion  of  which  would  expect  to 
produce  not  just  cancer  but  any  disease 
or  disability.") 

The  concept  of  harm  was  discussed 
during  the  Olestra  Working  Group  and 
FAC  meetings.  One  FAC  member 
expressed  the  opinion  that  he  would 
consider  an  effenct  that  is  undesirable  as 
harmful  or  adverse*.  However,  the 
legislative  history  reflects  that  an  effect 
is  harmful  if  it  affects  health,  not  if  it  is 
simply  an  undesirable  or  unexpected 
effect  that  has  no  adverse  health 
consequences.  • 

The  statute  leaves  the  methods  and 
criteria  for  interpreting  data  up  to  the 
discretion  and  expertise  of  the  agency. 
Congress  did.  however,  direct  FDA  to 
consider  the  following  three  factors: 

(A)  The  probable  consumption  of  the 
additive  and  of  any  substance  formed  in 
or  on  food  because  of  the  use  of  the 
additive; 

(B)  The  cumulative  effect  of  such 
additive  in  the  diet  of  man  or  animals, 
taking  into  account  any  chemically  or 
pharmacologically  related  substance  or 
substances  in  such  diet;  and 

(C)  Safety  factors  which  in  the 
opinion  of  experts  qualified  by  scientific 
training  and  experience  to  evaluate  the 
safety  of  food  additives  are  generally 
recognized  as  appropriate  for  the  use  of 
animal  experimentation  data.  (21  U.S.C. 
348(c)(5).) 

In  the  case  of  olestra,  the  product's 
broad  marketing  potential  and  expected 
consumption  by  persons  of  all  ages, 
including  children,  are  aspects  that  have 
been  considered  in  the  safety 
evaluation. 

bnportantly.  Procter  ft  Gamble  is  not 
required  to  show,  nor  is  FDA  permitted 
to  consider,  that  olestra  has  benefits, 
health  or  otherwise,  for  consxmiers  of 
the  additive.  Again,  the  legislative 
history  of  the  Amendment  is  clear  on 
this  point. 

The  question  of  whether  an  additive 
produces  such  [a  technicall  effect  (or  how 
much  of  an  additive  is  required  for  such  an 
effect)  is  a  factual  one,  and  does  not  involve 
any  judgement  on  the  part  of  the  Secretary 
of  whether  such  effect  results  in  any  added 
'value'  to  the  consumer  of  such  food  or 
enhances  the  marketability  from  a 
merchandising  point  of  view. 
S.  Kept.  No.  2422,  85th  Cong.,  2d  sess. 
7  (1958).  Accord:  H.  Rept.  No.  2284, 
85th  Cong.,  2d  sess.  6  (1958). 
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^Statement  of  Dr.  Dennis  Hsieh.  Dr.  Hsieh  ia  a 
professor  of  environmental  toxicology  at  the 
University  of  California  at  Davis.  Transcript  of  the 
November  14  to  17,  1995.  meeting  of  FAC 
(hereinafter  Transcript),  vol.  3,  p.  40. 


In  summary,  the  general  safety  clause 
places  on  Procter  ft  Gamble  the  burden 
of  proving  that  a  fair  evaluation  of  the 
data  in  the  administrative  record 
establishes  that  there  is  a  reasonable 
certainty  that  olestra  will  not  be  harmful 
under  the  prescribed  conditions  of  use. 
Only  if  Procter  &  Gamble  meets  this 
burden  can  the  food  additive  be 
approved. 

2.  Dietary  Context  of  Safety  Evaluation 

Olestra  presents  a  different  set  of 
safety  issues  compared  to  most  food 
additives.  For  example,  most  substances 
can  induce  toxic  effects  provided  that 
the  dose  administered  is  sufficiently 
high.  The  primary  purpose  of  most 
safety  testing  is  to  determine  the  toxic 
dose  and  to  evaluate  whether  there  is  a 
sufficient  margin  of  safety  between  the 
highest  dose  that  is  not  toxic  and  the 
expected  human  exposure. 

Because  olestra  is  intended  to 
substitute  for  fat,  a  substantial 
component  of  the  diet,  it  is  difficult,  if 
not  impossible,  to  feed  olestra  to 
laboratory  animals  in  amounts 
sufficiently  high  to  allow  use  of  the  100- 
fold  safety  factor  that  is  commonly  used 
to  ensure  safety  (21  CFR  170.22),  when 
evaluating  animal  studies.  The  use  of  a 
safety  factor  is  intended  to  account  for 
the  uncertainty  of  extrapolating  from 
toxicity  data  from  animals  to  humans. 
(See  21  U.S.C.  348(c)(5)(c).)  FDA 
concludes  that  in  the  case  of  the  olestra 
petition,  the  agency  is  justified  in  not 
using  the  100- fold  safety  factor  for  the 
following  reasons.  First,  no  toxic  effects 
from  olestra  consumption  were 
observed  when  olestra  was  fed  atl levels 
up  to  10  percent  of  the  diet  of  laboratory 
animals  (as  discussed  in  section  m.  of 
this  document).  Second,  olestra  is  not 
appreciably  absorbed  by  the  body  and 
the  minuscule  amount  of  material  that 
is  absorbed  is  metabolized  to  substances 
(sucrose  and  fatty  acids)  that  are  further 
metabolized  normally  in  the  body. 
Thus,  no  major  component  of  olestra  is 
available  to  produce  a  toxic  effect. 
Finally,  a  significant  number  of  human 
studies  have  been  performed  to  assess 
the  safety  of  olestra,  which  assessment 
may  be  performed  without  the  need  for 
a  safety  factor. 

The  fact  that  olestra  is  not  absorbed 
also  means,  however,  that  as  food 
components  are  absorbed  from  the 
intestine,  the  amounts  of  olestra  present 
in  the  intestine  will  become  an 
increasingly  larger  fraction  of  the  total 
intestinal  contents.  Thus,  the  safety 
issues  for  olestra  are  focused  on  effects 
in  the  intestine,  including  potential 
■interference  with  absorption  of 
nutrients. 


The  petitioner  completed  the  standard 
toxicological  testing  program  to 
demonstrate  safety  for  a  direct  food 
additive,  as  outlined  in  FDA's  guidance 
on  such  testing  (Ref.  4).  However,  to 
account  for  the  possible  variations  in 
composition,  effects  on  composition  due 
to  heating,  and  inherent  difficulties  in 
extrapolating  from  laboratory  animals  to 
humans,  the  initial  animal  tests  have 
been  supplemented  with  a  variety  of 
human  and  additional  animal  studies 
taking  into  account  the  properties  of 
olestra.  In  fact,  since  the  original 
petition  was  submitted  in11987,  Procter 
ft  Gamble  has  submitted  more  than  50 
additional  safety  studies  for  review.  In 
1992  and  1993,  the  pivotal  safety 
studies  with  regard  to  nutritional  effects 
from  the  petitioned  use  of  olestra  were 
submitted. 

B.  Toxicological  Studies — Overview 

The  petition  submitted  to  FDA 
consists  of  data  and  information  from 
toxicity  studies  in  several  animal 
species,  including  the  rat,  mouse,  dog, 
and  rabbit.  The  toxicity  data  base 
includes  a  battery  of  three  mutagenicity/ 
genotoxicity  tests;  subchronic  feeding 
studies  in  mice,  rats,  hamsters,  and 
dogs;  and  reproductionyteratology 
testing  in  the  rat  and  rabbit.  To 
determine  whether  olestra  affects  the 
structure  and  function  of  the 
gastrointestinal  (GI)  tract,  a  series  of 
absorption,  distribution,  metabolism, 
and  elimination  (ADME)  studies  were 
conducted  in  rats,  mini-pigs,  and  guinea 
pigs. 

C.  Nutritional  Impact  Studies — 
Overview 

The  limited  digestibility  of  olestra 
poses  a  number  of  nutrition  issues, 
including  olestra's  effect  on  fat-soluble 
vitamins  and  whether  these  effects 
could  be  compensated  for  by  the 
addition  of  an  appropriate  amount  of 
the  affected  vitamins.  As  a  result,  the 
petitioner  conducted  several  studies, 
including  those  listed  below,  in  both 
pigs  and  humans.  Procter  &  Gamble 
conducted  studies  in  swine  because 
they  have  a  digestive  system  similar  to 
humans  and  can  be  evaluated  for 
nutrient  stores  in  the  liver  and  bone. 
Five  of  the  studies  that  were  carried  out 
in  swine  are:  (1)  a  12-week  dose- 
response  study  (the  12-week  DR  study) 
of  olestra  on  the  status  of  vitamins!  A, 

D.  E,  and  K,  and  on  hard-to-absorb  and 
hmited-in-diet  nutrients;  (2)  a  12- week 
vitamin  restoration  study  (the  12-week 
VR  study)  to  determine  levels  of 
vitamins  A,  D,  and  E  needed  to  offset 
olestra  effects;  (3)  a  26-week  dose-    • 
response  and  vitamin  restoration  study 
(the  26-week  DR/VR  study)  to  extend 


the  findings  of  the  12-week  DR  and  12- 
week  VR  studies  to  longer  times  and 
lower  olestra  intake  levels;  (4)  a  39-week 
study  (the  39-week  VR  study)  to  confirm 
the  effects  of  0.25  percent  olestra  and 
added  vitamin  A  and  E  measured  in  the 
26-week  DR/VR  study  over  a  longer 
exposure  time;  and  (5)  a  4-week  dietary 
context  study  (the  4-week  DC  study)  to 
compare  olestra's  effects  on  vitamins  A 
and  E  when  olestra  is  consumed  either 
with  the  diet  or  between  meals. 

Procter  &  Gamble  conducted  studies 
of  olestra  in  humans  to  eliminate  any 
uncertainty  related  to  extrapolating  from 
pigs  and  to  obtain  subject  reports  on 
gastrointestinal  effects.  Those  objectives 
were  pursued  in  several  human  studies 
including:  Two  clinical  studies,  two 
studies  in  free-living  subjects,  ^  and  one 
short-term  study  designed  to  assess 
olestra's  effect  on  vitamin  A  and  fat 
absorption  (the  vitamin  A/fat  study). 
The  two  human  clinical  studies  were  an 
8-week  study  to  determine  the  dose 
response  of  olestra  on  the  status  of 
vitamins  A,  D,  E,  and  K,  and  on  hard- 
to-absorb  and  limited-in-diet  nutrients 
(the  8-week  DR  study)  and  an  8-week 
study  to  confirm  the  compensation 
levels  for  vitamins  A  and  E  (the  8-week 
VR  study).  The  free-living  studies  were 
a  16-week  study  to  assess  the  status  of 
vitamin  E  in  subjects  consuming  18 
grams/day  (g/d)  olestra  (the  16-week 
vitamin  E  study)  and  a  6-week  study  to 
determine  the  effect  of  20  g/d  olestra  on 
vitamins  D  and  K  (the  6-week  vitamin 
D/K  study). 

D.  GI  Effects— Overview 

The  petitioner  performed  several 
studies  to  evaluate  olestra's  effects  on 
the  gastrointestinal  (GI)  tract  including 
the  following.  The  two  clinical  studies 
(the  8-week  DR  and  8-week  VR  studies) 
were  used  to  evaluate  adverse 
gastrointestinal  effects  as  reported  by 
the  test  subjects.  In  addition,  the  effect 
of  olestra  on  intestinal  microflora  was 
measured  by  conducting  a  breath  gas 
expiration  study.  Several  studies  were 
also  conducted  to  evaluate  olestra's 
effects  on  bile  acid  metabolism  and 
absorption.  In  order  to  determine 
olestra's  effects,  if  any,  in  an  at-risk 
population,  studies  were  conducted  in 


'  Free-living  subjects  maintain  their  normal  diets 
and  eating  patterns  except  for  consumption  of  the 
test  article  as  instructed. 


inflammatory  bowel  disease  patients. 
Because  some  drugs  are  lipophilic  (fat- 
soluble)  and  may  partition  into  (i.e.,  be 
partially  absorbed  by)  olestra,  olestra's 
potential  to  affect  absorption  of  drugs 
was  also  investigated.  In  addition, 
because  nonabsorbable  liquid  oil  can 
separate  from  other  fecal  material  in  the 
colon  and  leak  through  the  anal 
sphincter,  a  human  clinical  study  was 
performed  to  determine  the  relationship 
between  olestra's  stiffness  and  passive 
oil  loss. 

E.  FDA 's  Decision  Process 

In  light  of  the  novel  issues  raised  by 
the  review  of  the  olestra  data,  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN)  determined  that  it 
would  be  valuable  to  obtain  additional 
expertise  in  resolving  certain  issues  that 
had  been  raised.  A  Regulatory  Decision 
Team  (RDT)  composed  of  senior  FDA 
managers  was  established  for  the 
purpose  of  recommending,  to  the 
Director  of  CFSAN,  a  decision  on  the 
olestra  food  additive  petition.  In 
addition,  FDA  retained  the  services  of 
several  scientific  consultants  from 
outside  the  agency  to  facilitate  the 
agency's  deliberations. 

As  is  the  case  with  all  food  additive 
petitions,  the  olestra  data  were  reviewed 
by  staff  scientists.  Because  of  the  large 
number  of  studies  and  the  diverse 
nature  of  the  information,  each  of  these 
scientists  reviewed  a  portion  of  the  total 
body  of  data  on  the  additive,  focusing 
on  his  particular  area  of  expertise.  These 
staff-level  reviews,  including  any 
questions  or  issues  raised  by  such 
reviews,  were  subsequently  considered 
by  the  RDT,  assisted  by  the  outside 
consultants.  In  the  RDT  deliberations, 
an  overall  Center  position  on  olestra's 
safety  was  synthesized;  in  the  process, 
issues  raised  by  individual  reviewers 
were  resolved,  were  determined  to  be 
not  significant,  or  were  incorporated 
into  the  synthesized  position.  During 
this  deliberative  process,  the  members 
of  the  RDT  weighed  the  various  pieces 
of  scientific  information  and  applied 
their  scientific  judgement  as  they 
developed  an  overall  Center  position. 

After  the  conclusion  of  the  RDT 
deliberations  and  the  meetings  with 
consultants  from  outside  the  agency, 
FDA  convened  a  public  meeting  of  its 
FAC  and  a  special  Olestra  Working 


Group  of  the  FAC  on  November  14 
through  17,  1995,  to  undertake  a 
scientific  discussion  of  the  agency's 
evaluation  of  the  safety  data  in  the 
petition. The  membership  of  the 
standing  Committee  was  supplemented 
with  temporary  members  and 
consultants  to  the  Committee, 
representing  scientific  disciplines 
appropriate  to  the  evaluation  of  a 
macro-ingredient  fat  substitute. 

At  the  Olestra  Working  Group 
meeting,  Procter  &  Gamble  presented  a 
summary  of  the  data  it  considered 
adequate  to  establish  the  safety  of 
olestra,  the  experts  with  whom  the 
agency  had  consulted  presented  their 
views  on  the  sufficiency  of  the 
information  to  assess  the  safety  of 
olestra,  interested  members  of  the 
public  presented  their  opinions  and 
evaluations  of  the  data,  and  FDA 
presented  its  evaluation  of  the  data.  The 
Committee  was  asked  to  assess,  in  light 
of  the  state  of  the  science  relative  to 
macro  food  ingredients,  whether  all 
critical  safety  issues  with  respect  to  the 
use  of  olestra  in  savory  snack  foods  had 
been  addressed. 

As  set  out  in  detail  below,  having 
completed  its  evaluation  of  the  data  in 
the  petition  and  having  considered  the 
deliberations  of  the  Olestra  Working 
Group  and  the  FAC,  including  all 
presentations  to  the  Committee,  and  the 
comments  received  on  the  petition,  the 
agency  is  amending  the  food  additive 
regulations  to  permit  the  use  of  olestra 
in  place  of  fats  and  oils  in  prepackaged 
ready-to-eat  savory  snacks. 

II.  Identity  and  Use 

Olestra  is  the  common  name  for  the 
mixture  of  sucrose  esters  formed  from 
the  addition  of  six,  seven,  or  eight  fatty 
acids  to  the  available  eight  free  hydroxyl 
moieties  of  sucrose.  Saturated  and 
unsaturated  fatty  acids  of  chain  length 
Cl2  to  C20  and  higher  can  be  used  to 
manufacture  olestra.  The  final  product 
is  defined  by  specifications  which 
include  the  fatty  acid  composition. 

The  identity  of  sucrose  octaester  as 
the  principal  component  of  olestra  has 
been  verified  by  infrared,  mass,  and 
nuclear  magnetic  (proton  and  13carbon) 
spectrometry  (Ref.  5).  The  generalized 
structure  for  olestra  is  set  forth  below. 

BIIXING  CODE  4160-01-F 
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A.  Manufacturing  Processes 

Olestra  is  prepared  by  the  addition  of 
medium-  and  long-chain  fatty  acid 
methyl  esters  to  sucrose  in  the  presence 
of  catalysts.  The  postsynthesis 
purification  steps  are  the  same  as  those 
generally  practiced  in  the  edible  oils 
industry.  These  purification  steps 
depend  upon  physical  separations  and 
do  not  involve  chemical  bond 
rearrangement  or  the  use  of  solvents  or 
catalysts. 

The  methyl  esters  used  to  prepare 
olestra  can  be  obtained  by  procedures 
common  in  the  food  industry  such  as 
the  reaction  of  refined  triglyceride  oils 
with  methanol  in  the  presence  of 
sodium  methoxide  or  from  estentu  itHjn 
of  their  fatty  acids.  The  resulting  esters 
are  washed  with  water  to  remove 
residual  methanol,  dried  under  vacuum, 
and  distilled.  The  fats  and  oils  can  be 
derived  from  a  variety  of  edible  sources 
such  as,  but  not  limited  to,  soybean, 
palm,  coconut,  fully  hydrogenated 
rapeseed,  and  cottonseed. 

Sucrose  and  the  methyl  esters  are 
mixed  with  an  alkali  metal  soap  of  a 
long-chain  fatty  acid.  A  small  amount  of 
transesterification  catalyst  such  as  an 
alkali  metal  (sodium  or  potassium) 
carbonate,  bicarbonate,  hydride,  or 
alkoxide  is  added  and  the  mixture 
heated  under  vacuum  to  withdraw  the 
volatile  methanol  byproduct.  Following 
the  reaction,  excess  methyl  esters  and 
free  methanol  are  removed  by 
evaporation  under  vacuum.  Standard 
steam  deodorization  removes  free  fatty 
acids  and  odors.  Different  lots  of  olestra 
may  be  mixed  to  achieve  desired 
properties  or  to  meet  product 
specifications. 

The  manufacture  of  olestra  can  be 
well  controlled,  based  upon  the 
petitioner's  analysis  of  representative 
lots  (Ref.  5). 

B.  Constituents 

The  principal  trace  constituents  of 
olestra  are  collectively  identified  as  the 
unsaponifiable  fraction,  ranging  in 
concentration  from  0.08  percent  to  0.3 
percent.  These  constituents  are 
primarily  aliphatic  hydrocarbons  and 
plant  sterols  that  naturally  arise  from 
the  edible  triglyceride  sources  of  fatty 
acids  used  in  the  synthesis  of  olestra.  In 
this  respect,  these  trace  constituents  of 
olestra  do  not  differ  from  those  found  in 
typical  edible  oils.  Additionally,  difatty 
ketones  (DFK's),  formed  during  its 
manufacture,  are  found  as  trace 
constituents  in  olestra  as  consumed. 

DFK's  form  in  olestra  diuing  the 
alkaline  rearrangement  manufacturing 
process.  The  DFK's  that  are  present  in 
olestra  are  a  family  of  compounds  with 


a  common  general  structure  consisting 
of  two  fatty  acid  chains  with  a  central 
keto  group.  They  are  formed  from 
naturally  occurring  vegetable  oil- 
derived  fatty  acids  used  to  make  olestra. 
The  length  and  degree  of  unsaturation  of 
the  fatty  acid  chains  are  determined  by 
the  source  oil  used  to  make  olestra.' 

Quantitative  analysis  of  olestra  by  gas 
chromatography  and  mass  spectrometry 
of  15  typical  lots  of  olestra  determined 
that  olestra  contains  36  to  416  parts  per 
million  (ppm)  DFK's.  The  potential  DFK 
range  of  olestra  was  altered  to  100  to 
300  ppm  when  tlie  method  of 
manufacture  was  updated.  Qualitative 
analysis  of  soybean  oil-based  olestra 
showed  that  the  DFK's  ranged  from  31 
to  35  carbons  in  length,  consistent  with 
the  predominance  of  Cie  and  Cig  fatty 
acids  in  soybean  oil. 

Identical  analytical  techniques 
showed  that  similar  types  (C29-C35  fatty 
acid  chain  length),  but  lower  levels,  of 
DFK  are  found  in  vegetables  (5  to  86 
ppm).  cooked  meat  fat  (0.15  to  2.73 
ppm).  and  food-approved  emulsifiers 
(10  to  55  ppm).  Historically,  the  once- 
common  commercial  practice  of 
rearranging  fats  and  oils  by  base- 
catalyzed  methods  produced  levels  of 
DFK  that  exceeded  300  ppm.  These 
results  show  that  olestra  is  an  additional 
dietary  source  of  those  DFK's  that  are 
now,  and  have  been,  commonly 
consumed  in  the  food  supply  (Ref.  6). 

C.  Specifications 

Olestra  comprises  a  range  of  possible 
compositions  that  can  be  identified  by 
a  three-dimensional  matrix  defined  by: 
(1)  Fatty  acid  chain  length;  (2)  the 
degree  of  fatty  acid  unsaturation;  and  (3) 
the  distribution  of  full  and  partial  esters 
of  olestra.  The  petitioner  has  proposed 
specifications  that  include  ranges  for 
fatty  acid  chain  length  and  degree  of 
unsaturation  to  ensure  functional 
products  for  use  in  savory  snacks.  The 
specified  range  of  esterification  ensures 
the  nonabsorbable  and  noncaloric 
nature  of  the  product. 

Traditional  edible  oil  specifications 
that  ensure  purity  and  safety  also  are 
incorporated  into  the  olestra 
specifiratinns.  These  values  include 
specifications  for  free  fatty  acid  content, 
total  methanol  residues,  water,  residue 
on  ignition,  peroxide  value,  total  heavy 
metal  content,  and  lead. 

D.  Stability 

Olestra  is  stable  under  ambient  and 
high-temperature  storage  conditions.  In 
all  cases,  olestra  is  at  least  as  stable  as 
triglycerides  with  similar  fatty  acid 
composition. 

Polymers  form  in  both  olestra  and 
triglycerides  during  cooking, 


purification,  or  storage,  when  olestra  or 
triglycerides  are  exposed  to  heat, 
moisture,  and  air.  The  polymers, 
comprised  almost  entirely  of  dimers  and 
trimers,  form  by  cross-linking  at  points 
of  unsaturation  on  the  fatty  acid  chains. 
This  mechanism  of  cross-linking  in 
olestra  is  the  same  as  that  which  occurs  . 
in  triglycerides.  The  amount  of  polymer 
found  in  olestra  is  less  than  that  found 
in  a  conventional  edible  oil  stored 
under  identical,  controlled  conditions. 

Typical  bulk  lots  of  olestra  were 
demonstrated  to  be  as  stable  as 
triglycerides  of  similar  fatty  acid 
composition  when  stored  at  room  and 
elevated  temperatures  (120  F)  for  up  to 
1  month.  These  olestra  batches  were 
found  to  be  stable  based  upon  the  lack 
of  significant  change  in  fatty  acid 
composition,  ester  distribution,  free 
fatty  acid  levels,  polymer  levels,  and 
oxidative  stability  (Ref.  7). 

Heating  food  fats  in  the  presence  of 
moisture  and  air  results  in  the 
production  of  decomposition 
byproducts.  Such  byproducts  are 
removed  regularly  from  commercial 
cookers  to  maintain  an  effective  frying 
system  under  good  manufacturing 
practice.  Use  of  olestra  for  frying  savory 
snacks  will  similarly  lead  to  production 
of  byproducts.  The  petitioner  conducted 
research  to  determine  the  extent  of 
byproduct  production  from  olestra 
compared  to  conventional  frying  fats, 
and  to  determine  whether  unique 
byproducts  would  be  formed. 

A  variety  of  analytical  techniques 
were  employed  to  characterize  the 
profile  of  byproducts  formed  during  the 
heating  of  olestra  and  conventional 
frying  fats.  The  gross  identity  of  the 
heated  products  was  determined  by 
standard  methods  such  as  fatty  acid 
composition,  carbon  number  profile, 
and  peroxide  value.  In  addition, 
comprehensive  analyses  of  changes  to 
the  fatty  acid  side  chains  were 
undertaken.  Fatty  acids  were 
methylated  by  transesterification, 
isolated  by  silica  gel  column 
chromatography  or  solid  phase 
extraction,  and  analyzed  by  a  variety  of 
techniques  including  gas 
chromatography  (GC),  GCVmass 
spectrometry  (MS),  two-dimensional 
GCYMS,  and  high  performance  liquid 
chromatography  (HPLC).  This  battery  of 
tests  provided  an  analytical  sensitivity 
to  detect  a  componbnt  present  in  the 
heated  oil  at  a  level  of  17  ppm 
(equivalent  to  0.05  ppm  in  the  diet  of 
90th  percentile  consumers  of  olestra) 

(Ref.  8). 

For  both  olestra  and  conventional 
frying  fats  (triglycerides),  the 
predominant  chemical  changes  that 
occur  under  frying  conditions  are 
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oxjdatiun  ruactiuiiii  un  {nti  tatty  acid 
side  chains  (Ref.  8).  The  principal 
byproducts  of  frying  are  polymers 
(dimers  and  trimers)  which  are  joined 
primarily  by  bonds  between  unsaturated 
fatty  acid  components.  Both  olestra  and 
conventional  fats  of  similar  fatty  acid 
composition  undergo  a  similar  number 
of  polymerization  reactions  under 
common  heating  conditions.  For 
example,  the  amount  of  polymer 
increased  0.003  mole/100  g  for  olestra 
and  0.004  mole/100  g  for  a  triglyceride 
of  similar  fatty  acid  composition. 
Levels  of  olestra  and  triglyceride 

!)olymers  absorbed  into  the  cooked 
oods  unddr  worst-case  conditions  are 
similar  and  show  that  there  is  no 
selective  concentration  in  food.  For 
example,  polymer  levels  in  food  fried  in 
either  olestra  or  triglyceride  ranged  from 
4  to  6  percent  of  total  lipid  weight. 
These  values  correspond  to  the 
concentration  of  olestra  and  triglyceride 
polymer  in  the  bulk  heated  oil  phases 
(Ref.  8). 

Baking  conditions  do  not  degrade 
olestra  or  triglyceride  as  readily  as 
frying  conditions,  even  though  soda 
crackers  commercially  prepared  with 
olestra  may  experience  temperatures 
ranging  from  250  to  350  *F.  This  is 
because  crackers  are  exposed  to  such 
temperatures  for  only  a  few  minutes 
(not  hours),  and  the  temperature  within 
the  body  of  the  cracker  can  be  expected 
to  be  substantially  lower  than  the  oven 
temperature. 

Tnis  stability  in  baking  assessment 
was  confirmed  when  both  olestra  and  a 
triglyceride  of  similar  fatty  acid 
composition  were  used  to  prepare  soda 
crackers,  and  the  crackers  were  baked 
for  6  minutes  at  the  more  common 
commercial  temperature  of  about  250 
"F.  The  neat  (i.e..  prior  to  baking]  olestra 
and  triglyceride  were  analytically 
characterized,  and  the  profiles 
compared  to  those  obtained  from  the 
fats  extracted  after  the  soda  crackers 
were  baked. 

Unlike  during  frying,  neither  olestra 
nor  the  triglyceride  formed  any 
measurable  polymer  during  the  250  F 
baking  (Ref  9.).  Consistent  with  a  lack 
of  change  in  polvmer  content,  results 
demonstrate  that  neither  olestra  nor  the 
triglyceride  experienced  any  significant 
change  in  primary  structural 
composition  (i.e.,  ester  distribution  for 
olestra;  or  the  tri-,  di-,  or  monoglyceride 
profile  for  the  triglyceride). 

The  only  notable  change  in  both 
olestra  and  the  triglyceride  was  a  slight 
increase  in  free  fatty  acid  content.  This 
latter  effect  is  expected  because  free 
fatty  acids  may  be  present  in  the  cracker 
raw  ingredients,  and  the  alkaline 
chemical  leavening  agents  used  in  soda 


crackur  piuUucliuiA  t.ai;  pruinutu  ubtui 
hydrolysis.  The  similarity  of  changes  in 
olestra  and  triglycerides  during  soda 
cracker  baking  is  consistent  with  the 
fact  that  the  chemical  changes  in  both 
products  take  place  on  the  fatty  acids, 
and  yield  the  same  decomposition 
products. 

To  test  stability  during  storage  after 
baking,  both  olestra  and  a  triglyceride  of 
similar  fatty  acid  composition  were 
used  to  make  soda  crackers,  unflavored 
plain  crackers,  and  unflavored  snack 
crackers.  All  products  were  packed  in 
air  to  reflect  current  market  practice, 
aged  under  controlled  temperatures  and 
time  to  reflect  common  and  worst-case 
storage  conditions,  and  analyzed  for 
parent,  polymer,  and  decomposition 
products.  The  results  demonstrate  that 
the  stability  of  olestra  and  triglyceride 
were  comparable  under  the  conditions 
studied  (Ref.  9). 

FDA  concludes  that  use  of  olestra  in 
frying  media  for  savory  snacks  results  in 
neither  more  nor  different  byproducts  of 
the  frying  process  than  currently 
experienced  with  conventional  oils. 
Also,  olestra  is  as  stable  as  triglyceride 
in  crackers  during  baking  and  in  baked 
crackers  stored  under  expected  and 
worst-case  conditions. 

E.  Use  and  Intended  Technical  Effect 

Olestra  is  proposed  for  use  as  a 
calorie-free  replacement  for  up  to  100 
percent  of  the  conventional  fats  and  oils 
used  in  the  preparation  of  savory  snacks 
such  as  flavored  and  unflavored  chips 
and  crisps,  flavored  and  unflavored 
extruded  snacks,  and  crackers.  These 
uses  include  substitution  for  fat  for 
frying  as  well  as  sources  of  fat  in  dough 
conditioners,  oil  sprays,  and  flavors. 
Olestra  will  function  in  savory  snacks  as 
a  texturizer  and  as  a  formulation  aid  (21 
CFR  170.3(o))  at  levels  not  in  excess  of 
that  reasonably  required  to  produce  its 
intended  effect. 

F.  Estimated  Daily  Intake  for  Olestra 
(EDI) 

When  conducting  a  food  additive 
safety  evaluation,  FDA  typically  uses 
estimated  90th  percentile  chronic 
intakes.  The  petitioner  has  provided  a 
study  of  probable  intake  for  olestra, 
completed  by  the  Market  Research 
Corporation  of  America  (MRCA),  that 
contains  sufficient  information  to 
estimate  both  chronic  and  acute 
exposures  to  olestra. 

The  MRCA  methodology  estimates  the 
daily  consumption  of  olestra  from 
savory  snacks  for  individuals  by 
combining:  (1)  The  individual's 
frequency  of  consumption  of  savory 
snacks;  (2)  the  average  amount  eaten  per 
eating  occasion  of  that  savory  snack; 


and  (3)  the  amount  of  olestra  in  that 
savory  snack.  Eating  occasion 
frequencies  were  determined  from  14- 
day  dietary  diaries  that  were  kept  by 
heads  of  household.  The  amount  of  food 
eaten  per  eating  occasion  was  derived 
from  the  USDA's  Nationwide  Food 
Consumption  Surveys.  The  amount  of 
olestra  in  snacks  was  determined  in  the 
petitioner's  laboratories. 

The  MRCA  survey  data  show  that  at 
the  90th  percentile,  the  probable 
lifetime-averaged  intake  of  olestra  is  6.4 
g/p/d.  FDA  believes  however,  that  it  is 
appropriate  to  consider  energy  needs  in 
estimating  the  daily  intake  of  olestra. 
Based  on  the  assumption  that 
consumers  of  olestra  will  compensate 
for  calories  "lost"  due  to  consumption 
of  olestra  by  increasing  their  intake  of 
food  (including  olestra-containing 
snacks),  the  agency  has  concluded  that 
the  lifetime-averaged  EDI  for  olestra 
should  be  increased  by  10  percent  to  7.0 
g/p/d  (Ref  10). 

Any  effects  of  olestra  on  nutrients  or 
nutrient  absorption  could  be  exhibited 
during  less  than  chronic  exposure 
conditions.  To  evaluate  sub-chronic 
conditions,  FDA  has  estimated  that  a 
"high"  acute  consumer  of  olestra  (every 
day  for  12  weeks)  would  consume  20  g/ 
p/d,  equivalent  to  eating  a  2-ounce  (oz) 
bag  of  potato  chips  every  day  (Ref.  11). 
The  MRCA  survey  information 
submitted  by  the  petitioner  shows  that 
the  99th-percentile,  14-day  average 
intake  for  olestra  would  be  14.8  g/p/d 
(corrected  to  16.3  g/p/d  for  caloric 
compensation)  in  the  18  to  44  year  old 
male  group.  The  99th-percentile  single- 
day  intake  of  olestra  for  the  group 
consuming  the  highest  level  of  savory 
snacks  (13  to  17  year  old  male  group)  is 
40.4  g/p/d  (corrected  to  45  g/p/d).  It  is 
not  likely  that  this  high  single  day 
intake  would  be  rep)eated  every  day  in 
the  12-week  time  frame  previously 
mentioned. 

In  terms  of  consumption  patterns,  the  ■ 
MRCA  data  also  show  that 
approximately  9  percent  of  lunch  and 
dinner  meals  include  a  snack  food  that 
could  potentially  contain  olestra.  The 
data  also  show  that  63  percent  of  snack 
fuud  eating  occasions  occur  with  a  meal. 

Consumption  estimates  of  olestra- 
containing  savory  snacks  were 
discussed  at  the  Olestra  Working  Group 
and  FAC  meetings.  In  particular,  CSPI 
raised  three  concerns  about  these 
estimates.  First,  CSPI  presented  several 
consumption  scenarios  to  the  Olestra 
Working  Group  ^  that  the  organization 


"These  CSPI  comments  were  presented  by  Dr. 
Myra  KarsUdt.  Ph.D.  Transcript,  vol.  2.  p.  49.  This 
information  is  also  discussed  in  CSPI's  White  Paper 
(Ref.  3). 


asserted  better  represented  expected 
olestra  consumption.  These 
consumption  estimates  ranged  from  4.2 
g/p/d  to  37.5  g/p/d.  CSPI's  higher 
consumption  estimates  included  an 
increase  in  consumption  of  olestra- 
containing  snacks  over  full-fat  snacks; 
this  increase  was  based  on  the  results  of 
a  telephone  survey,  which  survey 
indicated  that  people  think  they  would 
eat  25  percent  more  snacks  if  the  snacks 
contained  lower  fat.  Based  on  these 
scenarios,  CSPI  asserted  that  there 
would  Ukely  be  a  substantial  number  of 
snack  eaters  consuming  olestra  in 
quantities  similar  to  those  fed  in  the  8- 
week  human  studies  (8,  20,  and  32  g/d). 

Second,  CSPI  asserted  that  consumers 
usually  eat  an  entire  bag  of  chips  at  one 
sitting,  and  that  bags  marked  "single- 
serving"  typically  contain  from  three- 
quarters  of  an  ounce  to  2  ounces. 
Therefore,  CSPI  claimed  that  in  many 
cases,  people  would  eat  several  ounces 
of  chips  at  one  sitting,  and  that,  in 
evaluating  olestra's  for  GI  effects,  it  is 
important  to  consider  single-sitting 
consumption  levels. 

Third,  CSPI  expressed  concern  that 
the  MRCA  survey  population  may  not 
represent  the  most  vulnerable  high- 
volume  consumers  of  snack  products, 
such  as  minority  teenagers  resident  in 
low  socioeconomic  areas,  who  may  both 
consume  large  quantities  of  savory 
snacks  and  have  poor  nutritional  status. 

Dr.  Gail  Harrison,  consultant  to  the 
petitioner,  '^  presented  her  analysis  of 
the  MRCA  survey  demographics  to  the 
Olestra  Working  Group,  which 
responded  to  CSPI's  third  concern.  Dr, 
Harrison  stated  that  the  MRCA  survey 
population  is  very  representative  of  the 
U.S.  population  in  terms  of  regional 
census  areas,  census  regions,  and 
urbanization.  Further,  in  terms  of 
different  population  groups,  she  said 
that  children  of  all  ages  are 
appropriately  represented,  while  young 
homemakers  are  slightly 
underrepresented.  In  addition,  there  is  a 
slight,  though  not  statistically 
significant  underrepresentation  of 
minority  households,  and  the  income 
distribution  slightly  underrepresents 
highest-income  and  lowest-income 
households  by  about  three  to  four 
percent.  Also,  information  was  provided 
to  the  Olestra  Working  Group  by  the 
petitioner  from  an  analysis  of  USDA's 
1990-1991  Continuing  Survey  of  Food 
Intake  that  the  average  intake  of  salty 
snacks  (crackers,  popcorn,  pretzels,  and 
com  chips)  by  food-stamp  recipients 


was  about  4  g/p/d  while  nonrecipients 
consumed  about  7  g/p/d.  ^ 

After  presentations  by  the  petitioner, 
CSPI,  FDA,  and  others,  the  members  of 
the  Olestra  Working  Group  generally 
agreed  that  all  issues  with  regard  to  the 
chemistry  and  consumption  of  olestra 
had  been  adequately  addressed. 

FDA  agrees  that  it  is  appropriate  to 
use  conservative  assumptions  in  the 
safety  evaluation  of  olestra,  the  effect  of 
which  is  likely  to  over-estimate 
consumption  patterns.  For  this  reason, 
FDA  has  assumed  that  100  percent  of  all 
savory  snacks  will  be  replaced  by 
olestra-containing  snacks.  That  is,  once 
olestra  is  approved,  some  consumers 
will  eat  only  savory  snacks  containing 
olestra.  FDA  further  believes  that  it  is 
appropriate  to  rely  on  the  MRCA  survey 
data  to  estimate  consumption  because 
the  survey  is  well  designed,  includes  a 
large  base  of  people,  and  a  sound 
methodology  in  that  the  survey  relies  on 
food-intake  diaries  kept  by  participants 
rather  than  relying  on  participants' 
recall  of  what  they  ate  sometime  in  the 
past.  In  light  of  the  discussion  before  the 
Olestra  Working  Group,  FDA  further 
concludes  that  the  MRCA  survey  data 
are  sufficiently  representative  of  the 
eating  habits  of  the  U.S.  population  and, 
in  particular,  that  the  eating  patterns  of 
low-income  individuals  are  captured  by 
the  MRCA  data  and  thus,  such 
individuals  are  included  in  the  agency's 
consumption  estimates.  In  addition, 
FDA  finds  that  a  scenario-driven 
estimate  of  20  g/p/d,  based  on 
consumption  of  2  oz  of  chips  per  day, 
which  is  greater  than  the  99th 
percentile,  14-day  average  intake  in  the 
highest  consuming  group  of  snack  eaters 
(18  to  44  year  old  makes),  is  a 
reasonable  estimate  of  a  "short-term" 
high  consumer.  FDA  has  not  used  the 
largest  amount  reported  to  have  been 
eaten  in  one  sitting  during  the  MRCA 
survey  period  because  that  amount 
represents  an  extreme  that  is  unlikely  to 
be  repeated  for  more  than  a  few  days. 
FDA  further  concludes  that  there  are  no 
scientific  data  to  justify  increasing  the 
estimated  olestra  exposure  derived  from 
the  MRCA  survey  in  order  to  account  for 
the  potential  consumers'  increase  in 
consumption  of  snacks  because  the 
snacks  are  low-fat. 

FDA  has  also  evaluated  the  potential 
chronic  exposure  to  DFK's  formed  from 
the  manufacture  of  olestra.  Mean  DFK 
intake  from  olestra-prepared  snacks  is 
0.4  mg/p/d  (DFK  level  of  125  ppm).  The 
90th  percentile  for  DFK's,  based  on  an 
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'  Dr.  Gail  Harrison,  Professor.  School  of  Public 
Health,  University  of  California-Los  Angeles.  Dr. 
Harrison  presented  at  the  petitioner's  request. 
Transcript,  vol.  2,  p.  73. 


"  Information  from  testimony  by  Mr.  Thomas 
Breaker  from  the  Mathematica  Policy  Research 
Group  before  the  Committee  on  Agriculture's 
Subcommittee  on  Department  Operations  and 
Nutrition  (Transcript,  vol.  2,  p.  163). 


olestra  intake  of  7  g/p/d,  is  0,87  rag/p/ 
d.  For  perspective,  the  mean  level  of 
DFK  in  foods  (primarily  beef,  chicken, 
pork,  and  the  brassica  vegetables)  is  9 
mg/p/d  and  the  90'"  percentile 
background  exposure  (typically 
approximately  twice  the  mean  for 
commonly  consumed  foods  such  as 
meat  and  vegetables)  would  be  18  mg/ 
p/d  (Refs,  12  and  13), 

Thus,  FDA  has  determined  that  the 
available  data  and  information  support 
the  use  of  7  g/p/d  olestra  as  an  estimate 
of  chronic  consumption  by  the  90th 
percentile  snack  eater  and  20  g/p/d 
olestra  as  an  estimate  of  shorter  term 
consumption. 

III.  Toxicity  Data — Discussion  and 
Evaluation 

A.  Absorption,  Distribution, 
Metabolism,  and  Elimination 

The  petitioner  conducted  a  series  of 
preliminary  studies  to  assess  the 
absorption  of  olestra  in  rats.  In  order  to 
identify  which  organs  might  accumulate 
intact  olestra  or  metabolize  olestra  if 
absorbed,  rats  were  intravenously  (IV) 
injected  with  olestra  radiolabelled  with 
14C  on  the  sucrose  portion  of  the 
molecule.  The  radiolabelled  olestra 
initially  deposited  in  the  liver  and,  to  a 
lesser  extent,  in  the  spleen.  The  data  in 
these  early  studies  show  that,  olestra 
was  taken  up  rapidly  by  the 
reticuloendothelial  system  and 
deposited  in  the  liver  and  spleen  within 
3  days  following  intravenous  injection. 
There  was  a  minor  accumulation  in  the 
fatty  tissues  with  only  a  trace  amount 
detected  in  expired  air.  At  21  days,  the 
concentration  of  olestra  in  the  liver 
dropped  to  about  50  percent  of  the  3- 
day  level.  Olestra  was  excreted 
unchanged  via  the  biliary  and  fecal 
routes. 

These  results  demonstrate  that  the 
olestra  that  accumulated  in  the  liver 
following  intravenous  injection  was  not 
metabolized  because  radiolabel  was  not 
accumulated  in  other  tissues,  which 
would  have  occurred  if  olestra  had  been 
hydrolyzed  by  hepatic  enzymes.  The 
absence  of  olestra's  metabolization  was 
confirmed  by  thin-layer 
chromatography,  which  showed  intact 
olestra  in  the  bile  and  feces.  The  half- 
life  of  olestra  in  the  liver  was  about  5 
days. 

Examination  by  electron  microscopy 
of  liver  tissue  from  rats  injected 
intravenously  with  olestra  showed  that, 
at  56  days  after  dosing,  lipid 
accumulation  was  greatest  in  the 
Kupffer  cells.  By  84  days  post-dosing, 
the  greatest  accumulation  was  in  the 
parenchymal  cells,  indicating  that  both 
kinds  of  cells  handle  olestra  following 
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iv  administration.  Tissue  deposition 
studies  were  also  conducted  in  rats  fed 
one  percent  olestra  for  30  days.  Based 
on  the  data  submitted,  there  was  no 
significant  radioactivity  detected  in  the 
liver,  spleen,  lung,  thymus,  or  adipose 
tissue  ^om  animals  fed  olestra. 

Procter  &  Gamble  conducted  a  series 
of  studies  in  male  and  female  rats  to 
determine  the  fate  of  penta-.  hexa-, 
hepta-  and  octa-ester  preparations  of 
.  olestra  administered  by  gavage.  The 
livers  were  removed  and  lipid  extracts 
were  analyzed  for  the  various  esters.  No 
esters  were  detected  by  thin  layer 
chromatography.  However,  the  overall 
sensitivity  of  the  method  was  only 
approximately  2  to  3  percent  of  the 
administered  dose.  Therefore,  any 
olestra  in  rat  liver  extracts  containing 
less  than  3  percent  of  the  administered 
olestra  ester  preparations  could  not  be 
detected.  Additional  fat  balance  studies 
conducted  in  the  rat  demonstrated  that 
enzymatic  hydrolysis  can  convert  mono- 
through  penta-ester  formulations  of 
olestra  to  sucrose  and  fatty  ^cids  while 
hexa-  through  octa-ester  formulations 
are  not  absorbed  (Ref.  14). 

To  assess  further  the  potential  for 
olestra  to  be  absorbed  from  the  GI  tract, 
the  petitioner  conducted  a  series  of 
absorption  studies  in  rats,  guinea  pigs, 
and  mini-pigs.  These  studies  used 
uniformly-labeled  olestra  with  high 
specific  activity  and  sensitive  analytical 
methods  to  analyze  tissues,  especially 


iiver.  tor  intact  olestra  and  urine  for  "Hl^- 
sucrose.  a  metabolic  product  that  would 
result  ht)m  the  metabolism  of  any 
absoriied  olestra. 

1.  Rat  Studies 

In  the  rat  studies,  in  order  to  detect 
the  absorption  of  a  very  small  amount 
of  the  administered  dose,  olestra  of  high 
chemical  and  radiochemical  purity  and 
high  speciflc  activity  (1  millicurie/g) 
was  dosed  at  high  levels  (0.1  millicurie/ 
rat).  Tissues  were  collected,  combusted, 
and  analyzed  for  radiolabelled  CO2.  or 
the  lipid  fraction  was  extracted  and 
analyzed  for  intact  olestra  by  HPLC. 
Urine,  feces,  expired  COj,  and  the 
carcass  were  analyzed  for  '*C.  The  urine 
was  analyzed  for  '■•C-^ucrose  to  assess 
whether  olestra  had  been  absorbed  and 
metabolized  (Refs.  15  through  19). 

Five  samples  which  represented  the 
extremes,  and  beyond,  of  the  olestra 
specification  range,  as  well  as  a  typical 
mid-range  composition,  were  tested. 
This  set  of  samples  included  the 
following:  (1)  a  sample  in  which  the 
fatty  acid  chains  were  100  percent 
saturated;  (2)  a  sample  in  which  the 
fatty  acid  chains  were  highly  (85 
percent)  unsaturated;  (3)  a  sample  rich 
in  short -chain  length  fatty  acids  (59 
percent)  and  penta-  and  hexa-esters  (84 
percent);  (4)  a  sample  which 
represented  the  unheated  mid-range  of 
the  olestra  specification;  and  (5)  a  mid- 
range  olestra  sample  which  was 
subjected  to  conditions  of  repeated 


thermal  str^s  as  would  occur  in  the 
commercial  preparation  of  savory 
snacks.  Although  the  short-chain  length 
fatty  acids  (59  percent)  and  penta-  and 
hexaesters  (84  percent)  sample  falls 
outside  the  olestra  specifications 
proposed  in  the  petition,  the  sample 
was  tested  to  determine  the  absorption 
of  these  components  that  might  occur  in 
olestra  in  trace  amounts. 

The  mean  recovery  of  unabsorbed 
radiolabel  firom  the  rat  feces.  GI  tract 
and  contents,  animal  wipes  and  animal 
rinse  solutions,  and  cage  wipes  and  cage 
rinse  solutions  was  greater  than  98.5 
percent  of  the  administered  dose 
regardless  of  the  radiolabeled  olestra 
formulation  studied  (Ref.  19).  This 
recovered  amount  represents  olestra  that 
is  not  absorl)ed.  The  recovery  of 
absorbed  radiolabel  carbon  from  olestra 
ranged  from  0.02  percent  of  the 
administered  dose  of  the  high  saturated 
olestra  formulation  to  1.5  percent  of  the 
administered  dose  of  the  short  chain 
length  and  low  ester  formulation.  The 
majority  of  the  absorbed  radioactivity 
was  found  in  the  expired  C02  and 
urine.  Analysis  of  liver  lipids  for  intact 
olestra  and  urine  for  14C-sucrose  did 
not  show  any  radiolabelled  carbon. 
These  data  demonstrate  that  most  of  the 
ingested  olestra  remains  intact  and  is 
not  absorbed,  but  is  excreted  intact  in 
the  feces.  The  percent  absorption  of 
these  olestra  formulations  are  shown  in 
Table  1  below. 


TABLE  1— PERCENT  ABSORPTION  OF  OLESTRA  FORMULATIONS  IN  RAT  ABSORPTION  STUDIES 


The  absorption  measured  for  the 
sample  rich  in  short-chain  fatty  acids 
and  penta  and  lower  esters  was  1.5 
•  percent  of  the  administered  dose.  This 
higher  value,  compared  to  the  other 
olestra  formulations  tested,  resulted 
from  the  hydrolysis  of  the  penta  and 
lower  esters  to  sucrose  and  free  fatty 
acids  in  the  GI  tract.  Sucrose  molecules 
released  by  hydrolysis  of  the  lower 
esters  in  the  GI  tract  were  further 
hydrolyzed  by  intracellular  mucosal 
sucrase  and  passed  into  the  portal 
system  as  the  monosaccharides  glucose 
and  fructose.  These  molecules  were 
metabolized  normally  and  the  radiolabel 
was  excreted  rapidly  in  expired  air  and 
urine.  The  only  variable  that 
significantly  affected  absorption  was  the 


lower  chain  length  and  lower  degree  of 
esteriHcation.  Restriction  of  these  lower 
chain  length  and  lower  esters  in  olestra 
through  specifications  for  the  additive 
limits  the  absorption  to  less  than  0.16 
percent  of  the  administered  dose.  Of  the 
five  radiolabelled  olestra  formulations 
studied  in  the  rat.  the  heated  mid-range 
formulation  with  0.14  percent  recovery 
of  absorbed  radiolabel  represents  the 
olestra  formulation  proposed  to  be 
marketed  for  human  consumption.  FDA 
concludes  that  the  low  level  (0.14 
percent)  of  absorbed  radiolabelled 
carbon  from  penta-  and  lower  esters 
contained  in  the  heated  olestra  is 
biologically  insignificant  because  the 
only  components  shown  to  be  absorbed 
are  metabolized  to  sucrose  and  fatty 


acids  which  are  metabolized  normally 
(Ref.  19). 

2.  Guinea  Pig  Studies 

The  petitioner  conducted  studies  in 
male  and  female  poligeenan-fed  guinea 
pigs  to  assess  the  potential  for  increased 
absorption  of  olestra  across  a  damaged 
intestinal  mucosa.  (Poligeenan  is  known 
to  cause  intestinal  damage.)  Male  and 
female  guinea  pigs  were  given  3  percent 
poligeenan  in  tap  water,  or  tap  water 
alone  (controls),  for  5  weeks  until  GI 
lesions  similar  to  those  seen  in  acute 
and  chronic  human  GI  diseases  (such  as 
ulcerative  colitis  and  Crohn's  disease) 
were  induced.  The  guinea  pigs  were 
then  dosed  with  200  microcuries  of  a 
heated  olestra  and  the  absorption  of 
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olestra  was  compared  between  animals 
with  normal  GI  tracts  and  those  with 
compromised  GI  tracts. 

The  total  recovery  of  radiolabelled 
olestra  was  greater  than  97  percent  of 
the  administered  dose  for  female  guinea 
pigs  in  both  the  normal  and 
compromised  groups.  ^  The  majority  of 
radiolabel,  87  percent  to  95  percent,  was 
found  in  feces  and  GI  contents.  Guinea 
pigs  in  the  compromised  group  had 
comparable  amounts  of  radiolabel  in  the 
GI  tract  and  contents  compared  to  the 
normal  group.  In  addition,  there  were 
no  consistent  differences  between  the 
normal  and  compromised  groups  in  the 
distribution  of  the  absorbed  radiolabel 
among  various  tissues,  blood,  urine,  or 
expired  CO2.  These  findings  show  that 
the  absorption  of  intact  olestra  is  no 
greater  in  guinea  pigs  with 
compromised  GI  tracts  than  in  guinea 
pigs  with  normal  GI  tracts  (Refs.  20  and 
21). 

3.  MinL-Pig  Studies 

The  absorption  of  a  typical,  mid-range 
heated  olestra  was  determined  in 
weanling  mini-pigs.  The  weanling  mini- 
pig  was  chosen  because  its  GI  tract  is 
physiologically  and  anatomically 
similar  to  humans  and,  like  man,  the 
mini-pig  can  tolerate  a  high  fat  diet.  The 
design  for  the  mini-pig  study  was 
similar  to  the  design  in  the  rat 
absorption  studies  except  that  expired 
C02  was  not  collected  from  the  mini- 
pigs  because  metabolic  cages  large 
enough  to  house  mini-pigs  were  not 
available  at  the  contract  laboratory.  In 
addition,  the  dose  of  radiolabelled 
olestra  was  increased  to  0.35  millicuries 
per  mini-pig  so  that  the  detection  limit 
was  comparable  to  that  in  the  rat 
studies. 

For  both  male  and  female  mini-pigs, 
98.9  percent  of  the  recovered  radiolabel 
was  found  unabsorbed  in  the  feces,  GI 
tract  plus  contents,  and  animal  rinse 
solutions.  No  radiolabelled  olestra  was 
found  in  the  lipid  fraction  that  would 
have  contained  olestra,  if  present,  in  the 
lipids  extracted  from  livers  of  the  mini- 
pigs  (Ref.  22). 

Overall,  the  results  from  these  studies 
in  rats,  guinea  pigs,  and  mini-pigs 
demonstrate  that  while  a  small 
percentage  of  the  olestra  formulation 
consisting  of  penta-  and  lower  esters  is 
absorbed  and  metabolized  to  fatty  acids 
and  sucrose,  nearly  all  of  the  ingested 
olestra  remains  intact  and  is  not 
absorbed  (Refs.  19,  21,  and  22).  Heating 
does  not  significantly  increase  olestra 


8  Incomplete  collection  of  fecal  material  from 
support  screens,  sides  and  bottonns  of  cages,  and  fur 
of  animals  for  male  guinea  pigs  resulted  in  lower 
radiolabel  recovery  (88.1  percent)  and  greater 
variability  in  results  than  for  female  guinea  pigs. 


absorption  and  absorption  is  no  greater 
when  the  GI  tract  is  compromised  than 
when  it  is  intact. 

B.  Genetic  Toxicity  Studies 

The  petitioner  conducted  a  battery  of 
genetic  toxicity  studies  with  the 
unheated  mid-range  olestra  formulation. 
Olestra  was  not  genotoxic  in  any  of  the 
following  test  systems:  An  Ames 
Salmonella  test  with  or  without 
metabolic  activation,  a  mouse 
lymphoma  cell  mutagenicity  assay  with 
or  without  activation,  an  unscheduled 
DNA  synthesis  test,  and  a  Chinese 
hamster  ovary  cell  in  vitro  cytogenetics 
test  with  or  without  activation. 

Because  of  solubility  problems  with 
olestra  in  these  early  genetic  toxicity 
studies,  the  petitioner  conducted  an 
additional  battery  of  in  vitro  assays  and 
in  vivo  cytogenetic  studies  on  heated 
mid-range  olestra  with  Pluronic  F-68.  a 
nontoxic,  nonionic  surfactant  to  ensure 
cell  contact  with  olestra.  No  evidence  of 
mutagenicity  or  genetic  toxicity  from 
heated  olestra  was  observed  in  the 
following  test  systems:  The  Salmonella/ 
mammalian  microsome  mutagenesis 
assay;  the  L5178Y  TK  +/-  mouse 
lymphoma  assay;  the  test  for  chemical 
induction  of  unscheduled  DNA 
synthesis  in  rat  hepatocytes;  and  the 
cytogenicity  study  in  Chinese  hamster 
ovary  (CHO)  cells.  These  tests  were 
conducted  in  the  presence  and  absence 
of  liver  enzyme  (S-9)  activation  at 
concentrations  of  up  to  5  mg/mL.  In 
addition,  there  was  no  evidence  of 
chromosomal  aberrations  from  heated 
mid-range  olestra  observed  following 
examination  of  the  bone  marrow  in  the 
in  vivo  cytogenicity  assays  (using  both 
acute  and  chronic  dosing  protocols) 
conducted  on  Sprague-Dawley  rats  (Ref. 
23).  Based  upon  the  foregoing  result, 
FDA  concludes  that  olestra  is  not 
genotoxic. 

C.  Animal  Toxicity  Studies 
1.  Teratogenicity  Studies 

The  teratogenic  potential  of  olestra 
was  evaluated  in  studies  conducted  in 
the  rat  and  rabbit.  These  studies 
establish  that  olestra  was  not  teratogenic 
when  fed  during  organogenesis  in  either 
species.  Olestra  was  also  not  teratogenic 
nor  did  it  affect  reproduction  in  a  multi- 
generation  rat  reproduction/teratology 
study. 

Olestra  was  fed  to  rats  (10/group)  at 
3.2  percent.  6.4  percent,  or  12  percent 
of  the  diet  beginning  on  the  6th  day  of 
pregnancy.  Dams  were  sacrificed  on 
days  13  and  20~of  pregnancy,  and  the 
fetuses  examined  for  abnormalities.  The 
uterine  contents  of  rats  killed  on  day  13 
of  pregnancy  were  evaluated  for 


implantation,  resorpiiun  suub.  diiu  iiu' 
number  of  corpora  lutea.  The  fetuses  of 
the  dams  sacrificed  on  day  20  were 
removed  and  corpora  lutea  counted;  tlie 
pups  were  sacrificed  and  evaluated  for 
anomalies.  One-third  of  the  fetuses  were 
cleared  and  stained  for  study  of  the 
skeleton,  and  two-thirds  were  sec;tioned 
for  study  of  the  soft  tissues.  This  study 
provided  no  evidence  that  olestra  is 
teratogenic  or  embryoto:;»c  (Ref.  24). 

In  a  rabbit  teratology  study,  heated 
olestra  was  administered  via  gavage  at 
doses  representing  1  percent,  5  percent, 
and  10  percent  of  the  diet  during  the 
critical  stages  of  gestation  (days  6  to  19); 
control  animals  were  dosed  with 
distilled  water.  Dams  were  sacrificed  on 
day  30  of  pregnancy  and  the  fetuses 
examined  for  abnormalities.  This  study 
provided  no  evidence  that  olestra  was 
teratogenic  (Ref.  25). 

For  the  multi-generation  study, 
weanling  rats  were  maintained  on  diets 
containing  0  percent,  1  percent,  5 
percent,  or  10  percent  olestra  for  a  91- 
day  growth  period.  The  mid-  and  high- 
dose  diets  were  supplemented  with 
vitamin  A  (2.5  times  the  National 
Research  Council  (NRG) 
requirements  i*»)  and  vitamin  E  (five 
times  the  NRC  requirements),  in  order  to 
compensate  for  the  reduced  absorption 
of  these  nutrients  in  the  presence  of 
olestra.  At  the  end  of  91  days.  Fq  dams 
were  mated  for  a  reproduction  (Fia) 
phase  and  then  were  mated  again  for  a 
teratology  (Fib  )  phase.  After  the  growth 
period,  the  Fia  offspring  were  mated  for 
the  F2A  and  F2B  generations.  Olestra  had 
no  effect  on  mating,  conception, 
embryonic  development,  fetal  and 
postnatal  viability,  or  postnatal  growth 
in  either  generation  (Ref.  24). 

2.  Subchronic  and  Chronic  Feeding 
Studies 

Early  feeding  studies  in  rats  with 
unheated  olestra  at  levels  of  4  percent. 
8  percent,  or  15  percent  of  the  diet  for 
28  or  91  days  resulted  in  no  deaths,  no 
decrease  in  the  absorption  of 
triglycerides  or  protein,  no  differences 
in  urine  or  blood  chemistry, 
hematology,  or  gross  or  microscopic 
histnpathology.  These  studies  are  not 
addressed  further. 

a.  Ninety-Day  subchronic  feeding 
study  in  rats.  The  petitioner  conducted 
two  subchronic  toxicity  studies  in  rats. 
The  first  subchronic  olestra  feeding 
study  in  rats  showed  no  adverse  effects 
but  used  unheated  olestra.  Therefore, 
the  petitioner,  conducted  a  second  90- 
day  toxicity  study  in  rats  using  olestra 


'"NRC  requirements  are  actually 
recommendations  set  at  levels  close  to  the  amount 
required  for  good  health  in  the  subject  animals. 
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that  tiad  been  heat  abused  to  a  degree 
exceeding  that  likely  to  occur  during  the 
preparation  of  savory  snacks. 
Specifically,  olestra  that  had  been 
heated  for  7  days  at  190  °C  (representing 
an  extreme  heating  condition)  was  fed 
to  6  groups  of  40  rats  each  (20  rats  per 
sex)  at  0  percent,  0  percent,  1  percent, 
5  percent,  10  percent,  and  0  percent  in 
rodent  chow  ad  Ubitum  for  90  days. 
Groups  I  and  n  were  chow  controls 
while  Group  VI  control  rats  were 
maintained  on  a  diet  that  contained  10 
percent  previously  heated  triglyceride. 
Diets  for  groups  Il-V  were  supplemented 
with  vitamins  A,  D.  and  K  (five  times 
the  NRC  requirement);  vitamin  E  was 
added  to  these  four  diets  at  8.0  times, 
0.8  times,  4.0  times,  and  8.0  times  the 
NRC  recommended  levels,  respectively. 

The  study  included  twice-daily 
observations  and  weekly  physical 
examinations.  Body  weight,  body 
weight  changes,  food  consumption,  and 
olestra  intake  were  determined  weekly. 
Ophthalmoscopic  examinations  were 
performed  pretest  and  at  study 
termination.  Clinical  chemistry, 
hematology,  and  urinalysis  parameters 
were  measured  at  study  termination  on 
10  animals/sex/group. 

Complete  gross  postmortem 
examinations  were  performed  on  all 
animals  at  study  termination.  The  brain, 
adrenals,  ovaries,  testes  (with 
epididymides),  kidneys,  and  liver  were 
removed,  weighed,  and  organ-to-body- 
weight  and  organ-to-brain-weight  ratios 
were  calculated.  A  full  complement  of 
tissues  was  examined 
histopathologically  from  all  animals  in 
Groups  I,  II,  V,  and  VI  surviving  to  study 
termination,  and  any  animals  in  Groups 
III  and  rv  dying  unscheduled  deaths. 
Lungs,  liver,  kidneys,  and  gross  lesions 
were  evaluated  from  Group  III  and  IV 
animals  surviving  to  study  termination. 

Survival,  physical  condition,  body 
weight,  food  consumption,  feed 
efficiency,  organ  weight,  organ-to-body 
weight  ratios,  hematologic  parameters, 
and  histomorphology  were  evaluated. 
Olestra  fed  rats  compensated  for  the 
decrease  in  caloric  intake  due  to  olestra 
having  zero  calories  by  consuming  more 
food  than  control  rats.  No  adverse 
treatment-related  effects  were  observed. 
These  results  establish  that  heated 
olestra  is  not-toxic  when  fed  to  rats  at 
levels  as  high  as  10  percent  of  their  diet 
for  a  period  of  90  days  (Ref.  26). 

b.  Two-year  carcinogenicity  studies  in 
rats.  Two  2-year  carcinogenicity  studies 
of  olestra  were  conducted  in  rats.  In  the 
first  study.  Fischer  344  rats,  70  per  sex 
per  group,  were  fed  olestra  at  levels  of 
0  percent,  1  percent,  5  percent,  or  9 
percent  of  the  diet  for  2  years  with 
interim  sacrifices  at  12  and  18  months. 


In  the  secund  s>tLidy,  l-isclitir  J44  rdts,  :>U 
males  and  73  females  per  group,  were 
fed  olestra  at  0  percent  or  9  percent  of 
the  diet  for  2  years  with  an  interim 
sacrifice  at  12  months.  In  both  studies, 
diets  were  supplemented  with  five 
times  the  NRC  recommended  levels  of 
vitamins  A,  D,  E,  and  K,  to  offset  the 
reduced  absorption  of  fat-soluble 
vitamins  in  the  presence  of  olestra.  The 
diets  in  both  studies  also  contained  2 
percent  fully  hydrogenated  palm  oil  to 
control  passive  oil  loss  (anal  leakage). 
The  studies  included  twice-daily 
observations,  and  weekly  physical 
examinations.  Body  weight,  body 
weight  changes,  food  consumption,  and 
olestra  intake  were  determined  weekly 
for  the  first  12  weeks  and  monthly 
thereafter.  Feed  efficiency  was 
determined  during  the  first  12  weeks. 
Ophthalmoscopic  examinations  were 
conducted  pretest,  and  at  scheduled 
sacrifice.  Clinical  chemistry, 
hematology,  and  urinalysis  parameters 
were  measured  at  12  and  24  months. 
Complete  groSs  postmortem 
examinations  were  performed  on  all 
animals.  Selected  organs  were  removed, 
weighed,  and  organ-to-body-weight  and 
organ-to-brain-weight  ratios  were 
calculated  for  all  rats  surviving  to 
scheduled  sacrifice  periods.  Liver 
samples  were  taken  from  rats  in  the  9 
percent  olestra  groups  from  both  studies 
for  analysis  of  olestra. 

Histopathological  evaluations  were 
conducted  on  a  full  complement  of 
tissues  from  animals  in  the  control  and 
9  percent  olestra  groups  from  both 
studies.  Liver,  pituitary  gland,  gross 
lesions,  and  tissue  masses  were 
evaluated  for  all  animals  on  study.  The 
duodenum,  jejunum,  ileum,  cecum,  and 
colon  were  examined  for  all  animals 
sacrificed  at  12,  18,  and  24  months. 

Rats  compensated  for  the  caloric 
dilution  of  olestra  by  consuming  more 
food  than  was  consumed  by  the 
controls.  Olestra  had  no  effect  on 
ophthalmology,  organ  weight,  organ-to- 
body-  and  organ-to-brain-weight  ratios, 
clinical  chemistry,  hematology,  or 
urinalysis  parameters.  There  was  no 
evidence  that  intact  olestra  accumulated 
in  the  liver  tissue  of  rats  fed  9  percent 
olestra  for  2  years. 

There  were  no  treatment-related 
adverse  effects  on  growth,  longevity,  or 
general  health,  and  there  were  no 
treatment-related  neoplastic  responses 
or  evidence  of  chronic  toxicity  in  either 
study.  In  the  first  study,  there  were  four 
instances  in  which  differences  between 
treated  groups  and  controls  required 
FDA  pathologists  to  assess  whether  the 
effect  was  treatment-related:  male 
survival,  incidence  of  pituitary  adenoma 
(males  and  females),  mononuclear  ceil 


leukemia  (males),  and  basophilic  liver 
foci  (females).  FDA  pathologists  also 
evaluated  the  following  differences  in 
incidence  in  the  second  chronic  rat 
study:  Incidence  of  pituitary  cysts 
(males),  mineralization  of  the  renal 
cortex  and  bile  duct  hyperplasia,  and 
basophilic  liver  foci  in  females.  The 
differences  observed  between  treated 
groups  and  controls  in  both  chronic 
studies  are  marginal. 

Pituitary  adenomas  are  very  common 
spontaneous  tumors  in  Fischer-344  rats 
with  a  tendency  for  highly  variable 
backgrouno  incidences  (Ref.  27).  The 
increased  incidence  of  pituitary 
adenoma  in  both  sexes  in  the  first 
chronic  rat  study  represent  expected 
variations  in  spontaneous  background 
incidences.  Thus,  FDA  concluded  that 
there  was  no  association  of  the  pituitary 
adenomas  with  olestra  treatment. 

Likewise,  FDA  concludes  that  there 
was  no  association  between  the 
incidence  of  leukemia  in  male  rats  and 
treatment  with  olestra  for  several 
reasons.  First,  the  possible  association  is 
not  supported  by  the  results  of  the 
second  study  in  which  there  was  no 
comparable  development  of  leukemia. 
Second,  the  incidences  in  the  first 
study,  particularly  the  control  group,  are 
unusually  low  compared  to  historical 
data  from  the  National  Toxicology 
Program  (NTP)  data  base  and  compared 
to  the  results  of  the  second  study  (Ref. 
27).  Third,  mononuclear  cell  leukemia 
in  Fischer-344  rats  is  a  common 
spontaneous  disease  in  old  age  with 
considerable  tendency  for  background 
variation  (Ref.  27).  Therefore,  such 
differences  in  incidence  are  not  unusual 
but  rather  are  expected  from  the  normal 
variation  of  spontaneous  tumor 
incidences. 

In  the  first  rat  study,  there  was  an 
increase  in  the  number  of  olestra-treated 
female  rats  with  basophilic  liver  foci  at 
the  1  year  interim  sacrifice  without  any 
clear  increase  in  the  severity  of  this 
lesion  at  the  end  of  2  years.  However, 
female  groups  including  the  terminal 
sacrificed  animals  as  well  as  the 
unscheduled  deaths,  demonstrated  no 
clear  increase  in  the  incidence  of 
basophilic  liver  foci  with  olestra 
treatment.  The  same  phenomenon  of 
early  occurrence  of  basophilic  liver  foci 
in  olestra-fed  female  rats  was  observed 
in  the  second  study.  In  both  studies,  the 
basophilic  foci  in  the  control  and 
treated  rats  were  similar 
morphologically. 

In  presentations  to  the  Olestra 
Working  Group  and  the  FAC,  and  in  its 
White  Paper,  CSPI  expressed  concern 
about  the  significantly  higher  incidence 
of  basophilic  liver  foci  at  the  end  of  12 
months,  although  CSPI  acknowledged 
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that  the  difference  between  control  and 
treatment  groups  disappeared  by  24 
months.  CSPI  asserted  that,  although  24 
months  is  the  majority  of  a  rat's  lifetime, 
the  study  should  have  been  carried  out 
for  the  rats'  entire  lifetime  because  it  is 
possible  that  the  foci  might  have 
progressed  to  cancer.  CSPI  also 
recommended  that  an  expert  Committee 
(such  as  NTP  review)  the  findings.  ^^ 

Based  upon  an  examination  of  all  of 
the  data  in  both  studies,  FDA 
pathologists  concluded  that  these 
findings  represented  normal  biological 
variability  in  24-month-old  rats  and 
were  not  related  to  olestra  ingestion  for 
the  following  reasons.  First,  the  findings 
lacked  a  dose-response  effect  and  were 
not  observed  in  both  male  and  female 
rats  in  both  chronic  studies  (Refs.  28 
and  29).  Second,  the  spontaneous 
occurrence  of  basophilic  liver  foci  is 
frequent  and  variable  in  aging  Fischer- 
344  rats  (Refs.  30  and  31)  and  the 
incidence  can  reach  100  percent  at  2 
years  (Refs.  32  and  33).  Further,  the 
majority  of  foci  do  not  become 
neoplasms.  Third,  the  most  recent 
studies  indicate  that  hepatocarcinogens 
induce  more  morphologically  variable 
foci  than  those  observed  spontaneously 
(Refs.  30,  34,  and  35).  Thus,  the  early 
occurrence  and  morphological 
similarity  of  the  basophilic  liver  foci  in 
the  control  and  the  olestra-treated 
female  rats  are  not  indicative  of 
hepatocarcinogenic  potential  for  olestra 
in  the  rat. 

Dr.  John  Doull,  a  clinical  toxicologist 
and  temporary  member  of  the  FAC, 
agreed  with  the  FDA  evaluation  that  the 
basophilic  liver  foci  findings  are  not 
significant  and  that  basophilic  liver  foci 
are  not  predictors  of  carcinogenicity.  '^ 
Dr.  Eugene  McConnell,  "  a  presenter  to 
the  Olestra  Working  Group,  agreed  with 
Dr.  Doull,  and  noted  that  the  control 
groups  in  both  chronic  rat  studies 
exhibited  abnormally  low  incidences  of 
foci  compared  to  the  foci  rate 
historically  observed  in  rats  at  these 
ages;  he  postulated  that  the  addition  of 
vitamins  to  the  feed  in  both  chronic  rat 
studies  may  have  caused  this  low  foci 
occurrence  rate  in  the  control  groups. 
The  rate  of  foci  in  the  treatment  groups 
was  compared  to  historical  control  rates 


"Transcript,  vol.  2,  p.  135. 

"Dr.  John  Doull,  Kansas  University  Medical 
Center  Transcript  vol.  2,  p.  113. 

"Dr.  Eugene  McConnell.  D.V.M,  D.V.B.T  was 
chief  of  the  Pathology  Branch  and  Director  of  the 
Division  of  Toxicology  Research  and  Testing  for  the 
NTP.  Dr.  McConnell  is  a  diplomate  of  the  American 
College  of  Veterinary  Pathologists  and  the  American 
Board  of  Toxicology.  Dr.  McConnell  consulted  for 
the  petitioner  and  presented  at  its  request. 
Transcript,  vol.  2,  p.  147. 


and  was  slightly  lower  than  historical 
controls. 

Dr.  McConnell  also  noted  that  the 
slides  were  reviewed  by  (1)  Board- 
certified  pathologists  in  the  contractor 
lab  performing  the  study  (2)  board- 
certified  pathologists  employed  by  the 
petitioner,  (3)  an  independent  pathology 
laboratory, (4)  a  group  of  internationally 
known  pathologists,  and  (5)  FDA 
pathologists.  All  of  the  reviewers  came 
to  the  same  conclusion  that  none  of  the 
data  suggests  evidence  of  carcinogenic 
activity  in  either  species. 

Therefore,  in  light  of  the  discussion  of 
the  Olestra  Working  Group  and  the 
presentations  of  CSPI  and  Dr. 
McConnell,  FDA  confirms  its 
conclusion  that  there  was  no  olestra- 
related  toxicity  or  carcinogenicity  in 
these  studies. 

c.  Two-year  chronic  toxicity  and 
carcinogenicity  studies  in  mice.  Two  2- 
year  mouse  studies  were  conducted  to 
evaluate  the  chronic  toxicity  and 
carcinogenicity  potential  of  olestra.  The 
first  mouse  study  compared  three  levels 
of  olestra  (2.5  percent,  5.0  percent,  and 
10.0  percent  of  the  daily  diet)  to  two 
control  groups.  Olestra  was 
supplemented  with  vitamins  A,  D,  E, 
and  K  to  account  for  amounts  which 
potentially  would  be  lost  due  to  the 
high  levels  of  olestra  fed.  One  of  the  two 
control  groups  provided  basal  levels  of 
fat-soluble  vitamins;  the  second  control 
group  was  fed  supplemental  vitamins  A, 
D,  E.  and  K.  To  confirm  the  findings,  a 
second  mouse  study  was  conducted 
with  a  chow-fed  control  group  and  a  10 
percent  olestra  group  supplemented 
with  vitamins  A,  D,  E,  and  K. 

One  hundred  mice  of  each  sex  were 
placed  in  a  total  of  seven  groups  in  the 
two  studies.  (The  first  mouse  study  had 
five  groups  and  the  second  mouse  study 
had  two  groups.)  Fifty  animals/sex/ 
group  were  allocated  to  the 
carcinogenicity  portions  of  each  study, 
and  all  survivors  sacrificed  at  24 
months.  Fifteen  animals/sex/group  were 
allocated  to  the  toxicity  portion  of  each 
study,  and  all  were  sacrificed  at  12 
months.  Finally,  sentinel  animals  (35/ 
sex/group)  were  included,  and  seven/ 
sex'group  were  sacrificed  at  one,  two, 
three,  six,  and  nine  months  for 
assessment  of  hepatic  vitamin  A  and  E 
status. 

The  studies  included  daily 
observations  and  weekly  examinations. 
Body  weights  and  food  consumption 
were  determined  weekly. 
Ophthalmoscopic  examinations  were 
conducted  pretest,  and  at  scheduled 
sacrifice.  Clinical  chemistry  and 
hematology  data,  gross  necropsy 
observations,  and  organ  weights  were 
collected  on  animals  sacrificed  at  12 


and  24  months  in  both  studies. 
Complete  gross  postmortem 
examinations  were  performed  on  all 
animals.  Selected  organs  were  removed, 
weighed,  and  organ-to-body-weight  and 
organ-to-brain-weight  ratios  were 
calculated  for  all  mice  surviving  to 
scheduled  necropsy.  Histopathological 
evaluations  were  conducted  on  a  full 
complement  of  tissues  from  all  control 
and  treated  animals  assigned  to  the 
carcinogenicity  portion  of  both  chronic 
studies. 

At  the  end  of  24  months,  there  were 
no  treatment-related  effects  in  either 
study  as  determined  by  mortality,  body 
weights,  clinical  pathology,  gross 
necropsy  findings,  organ  weights, 
hematology,  clinical  chemistries,  or 
histopathology  of  a  comprehensive 
collection  of  tissues. 

In  the  first  study,  there  was  an 
increase  in  the  incidence  of  lung 
carcinomas  and  combined  lung 
carcinomas  and  adenomas  in  mid-dose 
olestra-fed  male  mice  but  not  in  any 
other  group.  This  association  of  olestra 
consumption  with  lung  tumors  in  male 
mice  in  the  first  mouse  study  was  not 
confirmed  by  the  results  of  the  second 
mouse  study.  Lung  adenomas  and 
carcinomas  are  common  lesions  in 
Swiss  CD-I  mice  and  tend  to  have  a 
high  and  variable  background  rate  (Refs. 
36  and  37).  The  increased  combined 
incidence  of  lung  adenomas  or 
carcinomas  in  male  mice  in  the  first 
mouse  study  (Ref.  38)  cannot  credibly 
be  associated  with  olestra  consumption, 
and  represents  expected  variation  in 
spontaneous  incidence  of  lung  tumors 
in  Swiss  CD-I  mice  (Ref.  37).  Thus, 
upon  review,  FDA  pathologists 
concluded  that  this  was  not  an  olestra- 
related  effect  because  there  was  no  other 
lung  pathology,  there  was  no  relation 
between  olestra  exposure  and  time-to- 
onset  of  the  tumors,  the  incidence  of  the 
tumors  was  typical  for  mice  of  this  age 
and  sex  based  on  historical  data,  and 
there  was  no  association  between  olestra 
exposure  and  lung  tumors  in  other 
chronic  rodent  studies  (Ref.  39). 

At  the  Olestra  Working  Group 
meeting,  CSPI  expressed  concern  about 
the  increase  in  the  incidence  of 
combined  lung  carcinomas  and 
adenomas  in  the  mid-dose  male  mice.  '* 
Dr.  Doull  noted  that  an  analysis  of  the 
data  for  CSPI  by  Dr.  Renata  Kimbrough 
(Ref.  3)  essentially  agreed  with  FDA's 
conclusions.  Specifically,  although  the 
mid-dose  male  mice  in  the  first  chronic 
study  had  an  increased  incidence  in 
lung  tumors,  there  was  no  dose 
response,  the  increased  incidence  of 
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lung  tumors  was  not  repeated  in  the 
second  study,  and  the  lung  tumor 
incidence  rate  was  within  the  range  of 
that  observed  in  the  NTP  program  in 
lung  t\imors.  •*  Dr.  Doull  hirther  stated 
his  view  that  this  data  leads  to  the 
conclusion  that  olestra  is  not 
carcinogenic.  ^* 

Therefore,  in  light  of  the  discussion 
before  the  Olestra  Working  Group,  FDA 
confirms  its  conclusion  that  the  lung 
tumors  in  this  study  were  not  an  olestra- 
related  effect. 

d.  Dog  feeding  studies.  The  petitioner 
conducted  two  short-term  feeding 
studies  of  olestra  in  beagle  dogs.  Olestra 
was  fed  at  a  level  of  4  percent  of  the  diet 
for  28  days  or  15  percent  of  the  diet  for 
30  days.  Histological  examination  of 
several  tissues,  including  the  liver, 
revealed  no  abnormalities.  The  olestra- 
fed  animals  consumed  more  food 
because  of  the  caloric  dilution  of  the 
diet  by  olestra.  but  there  was  no 
difference  in  body  weight  gain.  In  a 
third  study,  olestra  was  fed' to  dogs  at  10 
percent  of  the  diet  for  91  days.  No 
adverse  effects  were  noted  among  the 
treated  animals  in  terms  of 
histopathology,  hematology,  or  blood 
chemistries. 

The  petitioner  also  conducted  a  20 
month  chronic  feeding  study  in  five 
male  and  hve  female  beagle  dogs.  The 
animals  were  fed  a  chow  diet  with  0 
percent,  5  percent,  or  10  percent  olestra. 
Olestra  diets  were  supplemented  by 
adding  1.5  times  the  NRC  recommended 
dietary  level  of  vitamin  A  and  2.5  times 
the  NRC  recommended  dietary  level  of 
vitamin  E  to  the  low-dose  (5  percent) 
diet.  The  high-dose  (10  percent)  diet 
received  3.0  times  the  NRC 
recommended  dietary  level  of  vitamin  A 
and  5.0  times  the  NRC  recommended 
dietary  level  of  vitamin  E.  The  study 
included  twice-daily  observations,  as 
well  as  weekly  physical  examinations,   • 
and  determination  of  growth  and  food 
intake.  Hematology,  clinical  chemistry, 
serum  vitamin  A  and  E  concentrations, 
and  ophthalmoscopic  status  were 
evaluated  after  12  and  20  months  of 
treatment. 

At  the  end  of  the  study,  all  dogs  were 
sacnficed  and  their  tissues  subjected  to 
complete  gross  and  microscopic 
examination.  Organ  weights  and  organ- 
to  body-weight  ratios  were  determined 
for  brain,  adrenals,  kidney,  liver,  ovary, 
testes,  and  thyroid/parathyroid.  A 
complete  set  of  tissues  from  all  animals 
was  examined  by  light  microscopy. 

No  evidence  of  toxicity  was  observed, 
and  all  animals  survived  the  entire 
length  of  the  study-  Growth,  as 
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measured  by  body  weight  gain,  was  not 
affected  by  olestra  ingestion.  Food 
consumption  was  increased  to  offset  the 
caloric  dilution  of  the  diet  by  olestra.  No 
biologically  significant  changes  were 
seen  in  any  of  the  hematological  or 
biochemical  parameters  measured. 
Histopathology  revealed  no  olestra- 
related  effects  (Ref.  40). 

D.  Toxicology  Summary 

In  summary,  the  results  of  the 
toxicological  tests  submitted  by  the 
petitioner  support  the  conclusion  that 
olestra  is  not  toxic  or  carcinogenic,  not 
genotoxic,  and  not  teratogenic.  Heating 
olestra,  as  would  occur  in  the 
commercial  preparation  of  savory 
snacks  made  using  olestra,  does  not 
increase  the  absorption  of  the  additive 
or  affect  its  toxicity. 

IV.  Effect  of  Olestra  on  Absoq)tion  of 
Drugs 

Because  olestra  is  a  fat-like  material 
that  has  been  shown  to  alter  the 
absorption  of  some  lipophilic  nutrients, 
FDA  considered  whether  the 
bioavailability  of  lipophilic  drugs  might 
also  be  affected  by  consumption  of 
olestra.  To  address  this  question,  the 
petitioner  carried  out  a  series  of  studies 
in  both  animals  and  humans. 
The  petitioner  established  the  following 
criteria  to  use  in  deciding  which  drugs 
to  study: 

(l)The  drugs  should  have  wide  spread 
use  by  the  general  population. 
(2)The  absorption,  metabolism  and 
elimination  of  the  drugs  should  be 
similar  in  rats  and  humans. 
(3)The  drugs  should  cover  a  wide  range 
of  solubilities,  from  water-soluble  to  fat- 
soluble. 

(4)The  drugs  should  include 
representatives  of  those  used  to  prevent 
life-Jthreatening  situations. 
(5)Most  of  the  drugs  should  have 
partition  coefficient  data  already 
available. 

(6)The  drugs  must  be  commercially 
available  in  radiolabeled  form. 

Using  these  criteria,  the  petitioner 
selected  the  following  drugs  for  use  in 
two  rat  studies:  aspirin,  diazepam, 
propranolol,  and  the  oral  contraceptives 
ethinyl  estradiol  and  norethindrone. 
Because  results  of  studies  in  rats  are  not 
definitive  predictors  of  human 
conditions  (Ref.  41).  the  petitioner  also 
sponsored  two  human  clinical  trials  to 
study  the  olestra/drug  issue.  In  the  first 
oflhese  clinical  trials,  propranolol, 
diazepam,  norethindrone.  and  ethinyl 
estradiol  were  included;  in  the  set.ond 
clinical  study,  the  oral  contraceptive  Lo/ 
Ovral-28,  containing  norgestrel  and 
ethinyl  estradiol,  was  evaluated. 


A.  Ejjtict  oj  Olestra  on  the  nOborption  of 
Selected  Lipophilic  Drugs  (EC-  W) 

The  primary  objective  of  this  study 
was  to  determine  whether  olestra  affects 
absorption  of  drugs  relative  to  corn 
oil.This  study  was  conducted  in 
Sprague-Dawley  derived  male  and 
female  rats  and  had  three  separate 
experimental  components.  The  olestra 
used  was  prepared  from  safflower  oil, 
while  com  oil  served  as  the  triglyceride 
control.  Hydrogenated  palm  oil  was 
added  to  both  the  olestra  and  control 
diets,  to  mimic  the  earlier  proposed  use 
of  olestra  in  combination  with 
convention  oils. 

In  the  first  experiment,  20  male  rats 
were  fed  either  a  control  diet  with  6 
percent  added  com  oil  or  a  similar  diet 
but  with  6  percent  added  olestra  for  13 
days;  the  test  animals  were  then  fasted, 
weighed,  subdivided  into  four  groups 
(five  rats  per  group),  and  gavaged  with 
slurries  of  either  the  control  or  olestra 
diets  to  which  tritiated  diazepam  or 
tritiated  propranolol  had  been  added.  In 
the  second  and  third  experiments,  no 
initial  acclimation  period  was  used.  In 
the  second  experiment,  20  female  rats 
were  fasted,  weighed,  divided  into  four 
groups  (five  rats  per  group),  and  gavaged 
with  slurries  of  either  control pr  olestra 
diets  to  which  tritiated  ethinyl  estradiol 
or  tritiated  norethindrone  had  been 
added.  In  the  third  experiment,  10  male 
rats  were  fasted,  weighed,  divided  into 
2  groups  (5  rats  per  group),  and  gavaged 
with  slurries  of  either  control  or  olestra 
diets  to  which  Cl4-labeled 
acetylsalicylic  acid  (aspirin)  had  been 
added. 

In  all  three-experiments,  serial  blood 
and  urine  samples  were  taken  over  a  48- 
hour  period  after  dosing.  Fecal  samples 
were  also  collected  at  24-hour  intervals. 
All  samples  collected  were  assayed  for 
dmg  associated  radioactivity,  and  the 
results  evaluated  for  treatment  related 
effects  on  drug  absorption. 

The  five  drugs  studied  in  these 
experiments  cover  a  range  of 
lipophilicity.  from  nonlipophilic 
(aspirin)  to  strongly  lipophilic  (ethinyl 
estradiol  and  norethindrone).  The 
petitioner  concluded  that  co- 
administration of  the  dmgs  with  olestra 
did  not  affect  the  absorption  of  any  of 
the  drugs  tested  when  compared  with 
corn  oil. 

FDA  concludes  that  the  petitioner's 
choice  of  drugs,  which  were  selected 
based  on  physico-chemical  properties, 
was  reasonable.  Further,  the  study 
correctly  focused  on  rate  and  extent  of 
absorption,  both  of  which  are  important 
factors  in  the  overall  evaluation  of 
human  drug  absorption.  Although  the 
use  of  total  radioactivity  measurements, 
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as  was  done  in  this  study,  is  not  a 
comprehensive  evaluation  taken  alone, 
the  study  design  is  adequate  as  a  first 
exploration  of  olestra/drug  interactions 
(Ref.  411. 

B.  Effect  of  Olestra  on  the  Absorption  of 
Selected  Lipophilic  Drugs  (EC-41) 

The  objective  of  this  study  was  to 
determine  whether  a  single  dose  of 
olestra  caused  an  alteration  of  the 
absorption  or  excretion  profiles  of 
lipophilic  drugs  that  were  orally 
administered  prior  to  the  olestra.  This 
study  was  conducted  with  Sprague- 
Dawley  derived  male  rats.  After  a  4  day 
acclimation  period  all  rats  were  fasted, 
weighed,  divided  into  treatment  groups 
(four/group),  and  gavaged  with  either 
tritiated  diazepam,  tritiated  propranolol, 
or  C'^-labeled  aspirin  (acetylsalicylic 
acid).  Following  each  dmg  dosing,  rats 
were  gavaged  with  one  ml  of  either 
water,  com  oil,  or  olestra.  Additional 
rats  dosed  with  propranolol  and  aspirin 
received  an  olestra  emulsion  (one  of  the 


projected  final  forms  for  initial 
marketing  of  olestra). 

Serial  blood  and  urine  samples  were 
collected  over  a  48-hour  period, 
postdosing,  while  fecal  samples  were 
obtained  at  24-hour  intervals.  Forty- 
eight  hours  after  dosing  all  rats  were 
sacrificed,  their  gastrointestinal  tracts 
removed  and  the  contents  collected, 
selected  organs  excised,  and  carcasses 
frozen  in  liquid  nitrogen  and  ground. 
All  samples  were  assayed  for  drug- 
associated  radioactivity.  Results  of  the 
radioactivity  assays  were  evaluated  for 
treatment-related  effects. 

The  petitioner  concluded  that  there 
were  no  differences  in  rate  or  extent  of 
absorption  of  diazepam,  propranolol,  or 
acetylsalicylic  acid  when  administered 
before  olestra  consumption  compared 
with  administration  prior  to  water 
consumption.  Dmg  excretion  profiles 
were  also  not  affected  by  olestra.  Com 
oil  (a  control  substance)  reduced  the 
rate  of  absorption  of  all  dmgs  studied. 
The  petitioner  concludes  that  these 
results  demonstrate  that  olestra  would 


not  be  expected  to  affect  the  acute 
absorption  of  dmgs  such  as  diazepam, 
propranolol  or  aspirin,  and  thus  are 
consistent  with  EC-40.  FDA  concludes 
that,  as  with  EC-40,  the  design  and 
conduct  of  this  investigation  are 
adequate  as  a  further  exploratory  study 
of  the  potential  for  olestra/ dmg 
interactions  (Ref.  41). 

C.  Effect  of  Olestra  on  Drug 
Bioavailability  (EC-42] 

The  objective  of  this  clinical  trial, 
consisting  of  3  experiments,  was  to 
determine  whether  olestra  consumption 
alters  dmg  bioavailability  in  humans 
when  used  as  a  substitute  for  absorbable 
dietary  fat.  Subjects  were  assigned  to 
test  one  dmg  in  a  crossover  design  so 
that  bioavailability  of  the  dmg  was 
evaluated  with  single  doses  of  olestra, 
water,  or  a  triglyceride  (partially 
hydrogenated  soybean  oil)  placebo 
treatment.  Table  2  provides  basic 
information  on  subject  and  treatment 
assignment. 


TABLE  2  —SUBJECT  AND  TREATMENT  ASSIGNMENT  IN  EG-42 


Exp.  No. 

Subject  No.  male/female 

Age  Range  (years) 

Dmg  and  treatment  amount 

1  

2  '            

"y^ 

27  to  47 

Propranolol,  20  mg 

4/4  

20  to  40 „ 

not  available 

Diazepam,  5  mg 

*! 

(V10                       

Nofettiindrone,  1  mg  and  Ethinyl  es- 

tradiol, 0.07  mg 

In  each  experiment.  18  g  of  olestra,  18 
g  of  triglyceride,  or  six  ounces  of  water 
were  consumed  following  ingestion  of 
the  respective  dmg  under  study.  Serial 
blood  samples  collected  from  all 
subjects  were  processed  and  the 
resulting  senuns  frozen  for  subsequent 
dmg  analyses.  The  data  on  peak  semm 
concentrations,  times  to  peak,  and  areas 
under  the  concentration  curves  (AUG) 
were  analyzed  statistically  for  treatment 
effects. 

Based  on  its  analyses  of  the  results 
from  the  three  experiments,  the 
petitioner  concluded  that  there  were  no 
statistically  significant  differences  in  the 
absorption  of  the  dmgs  administered 
with  olestra,  triglyceride  placebo,  or 
water  as  assessed  by  total  area  under  the 
curve  (AUG)  and  time  to  peak 
concentration  data.  The  time  to  peak 
concentration  values  for  diazepam  were 
slightly  longer  with  the  triglyceride 
placebo  than  with  olestra.  There  was 
wide,  although  not  unexpected, 
between-patient  variability.  The 
petitioner  concluded  that  a  single  dose 
of  18  g  of  olestra  did  not  aher  the 
bioavailabilitylcharacteristics  of  orally 
administered  propranolol,  diazepam,  or 
norethindrone/ethinyl  estradiol  when 


compared  to  water  or  a  triglyceride  such 
as  partially  hydrogenated  soybean  oil. 

FDA  concludes  that  the  design  of  this 
clinical  study  was  excellerrt,  and  that 
the  study  may  be  used  by  itself,  without 
any  reliance  on  the  two  studies  in  rats, 
to  assess  olestra's  potential  for  affecting 
absorption  of  lipophilic  dmgs.  The 
results  from  EG-42  demonstrate  that 
olestra  does  not  interfere  with  the 
absorption  of  dmgs  wheii  administered 
at  the  18  g  dose  (Ref.  41). 

D.  Effect  of  Olestra  on  the  Systemic 
Levels  of  Steroidal  Hormones  in  Women 
Taking  Oral  Contraceptives  (EC-51) 

The  objective  of  this  clinical  trial  was 
to  determine  the  effect,  if  any,  of 
chronic  olestra  consumption  (targeted  at 
20  g/d)  on  the  absorption  and  efficacy 
of  a  low-dose  oral  contraceptive  in 
normal  women. 

Thirty  healthy,  menstmating  female 
subjects  aged  20  to  38  years  were 
assigned  to  two  groups.  A  double-blind, 
placebo-controlled,  crossover  study 
design  was  used  which  covered  two 
complete  ovarian  cycles.  Subjects  were 
instructed  to  begin  taking  the  oral 
contraceptive  Lo/Ovral-28  (0.30  mg 
norgestrel  and  0.03  mg  ethinyl 


estradiol),  5  days  before  the  onset  of 
menstmation.  One  group  of  subjects 
received  food  items  with  triglyceride 
placebo,  while  the  other  group  received 
similar  food  items  containing  a  "mid- 
range"  olestra  formulation. 

Daily  intake  of  olestra  was  set  at  18  g 
with  one-third  (6  g)  of  the  daily  dose 
being  consumed  at  each  meal.  At  the 
conclusion  of  the  first  28-day  cycle,  the 
treatments  were  crossed  over  (placebo  to 
olestra,  olestra  to  placebo).  All  subjects 
were  asked  to  take  their  oral 
contraceptive  only  in  the  morning  and 
before  the  morning  meal.  Serum 
progesterone  levels  were  determined  at 
a  baseline  visit,  5  to  7  days  after 
menstmation  and  twice  weekly  for  the 
remainder  of  the  ovarian  cycles. 

Serial  blood  samples  were  collected 
during  each  of  the  two  ovarian  cycles. 
These  samples  were  then  processed  and 
the  semms  frozen  for  subsequent  drug 
analysis.  Results  were  evaluated  for 
treatment  effects  by  comparing  AUG, 
maximum  dmg  concentration,  and  time 
to  maximum  concentration  data. 

The  petitioner  concluded  that  there 
were  no  significant  effects  of  consuming 
18  g  of  olestra  on  the  absorption  of 
either  norgestrel  or  ethinyl  estradiol,  the 
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two  steroid  components  of  Lo/Ovral-28. 
Serum  progesterone  levels  in  subjects  in 
both  the  olestra  and  triglyceride  placebo 
groups  were  found  to  remain  in  a  range 
that  would  prevent  ovulation,  thereby 
providing  evidence  that  oral 
contraceptive  efficacy  was  not  affected 
by  olestra.  The  petitioner  also  stated 
that  because  the  oral  contraceptive  used 
in  this  study  contains  the  lowest 
amounts  of  two  of  the  most  lipophilic 
steroid  hormones  (norgestrel  and 
ethinyl  estradiol),  the  results  from  this 
study  should  prove  valid  for  "all  high- 
dose  oral  contraceptives  having  less 
lipophilic  constituents."  In  addition,  the 
petitioner  believes  that  the  data  from 
EC-51  provide  further  support  generally 
for  the  conclusion  from  other  studies  in 
animals  and  humans  that  olestra 
consumption  does  not  alter  the 
absorption  of  lipophilic  drugs,  and 
therefore,  will  not  affect  the  efficacy  of 
orally  administered  drugs. 

FDA  believes  that  this  study  is  an 
excellent  extension  from  single-dose 
olestra  to  chronic  dosing,  at  least  for  the 
once-a-day  situation.  Further,  in  this 
study,  there  was  no  evidence  that 
olestra  would  affect  the  efficacy  of 
orally  administered  drugs  (Ref.  41). 

E.  Summary 

The  petitioner  has  submitted  two 
animal  studies  and  two  clinical  studies 
assessing  olestra's  potential  to  alter  drug 
absorption.  Procter  &  Gamble  believes 
that  these  studies  demonstrate  that 
olestra  does  not  alter  the  absorption  nor 
affect  the  efficacy  of  orally  administered 
drugs. 

Members  of  the  Olestra  Working 
Group  were  unanimous  that,  with 
respect  to  drugs,  all  the  issues  had  been 
identified  and  there  were  sufficient  data 
to  address  each  issue.  "  There  was  also 
nearly  unanimous  agreement  that,  with 
respect  to  drug  interactions,  there  was 
no  obstacle  to  approval  and  reasonable 
certainty  of  no  harm  from  olestra 
consumption. '" 

During  the  Olestra  Working  Group 
and  FAC  meetings  and  in  numerous 
comments  to  FDA,  individuals  have 
expressed  concern  about  the  effects  of 
olestra  on  coumarin  drjgs  (e.g., 
Coumadin  or  warfarin.  Dicumarol,  etc.) 
as  well  as  other  drugs.  Dr.  Ian  Greaves, 
a  specialist  in  environmental  and 
occupational  medicine, '«  expressed 
concern  about  persons  taking 


"Transcript,  vol.  4,  p.  50. 

'•Transcript,  vol.  4.  p.  50. 

"Dr.  Ian  Greaves  is  an  Associate  Professor  and 
Deputy  Director.  Minnesota  Center  for 
Environmental  and  Health  Policy.  University  of 
Minnesota  School  of  Public  Health.  Dr.  Greaves 
presented  at  the  request  of  CSPI.  Transcript,  vol.  2. 
p.  265. 


anticoagulants  such  as  coumarm  drugs 
that  antagonize  Vitamin  K.  He  asked 
how  olestra  would  bind  to  coumarin 
and  whether  there  would  be  difficulty 
in  maintaining  an  anticoagulant  status 
in  people  receiving  coumarin  who 
intermittently  eat  olestra-containing 
products.  He  stated  that  his  experience 
with  managing  patients  on 
anticoagulants  is  that  some  of  them  are 
very  variable  for  no  good  reason,  and  he 
could  easily  foresee  a  patient  becoming 
either  overly  anticoagulated  or  under- 
anticoagulated,  depending  on  whether 
Vitamin  K  was  being  bound  or  whether 
the  coumarin  was  being  bound.  Also,  if 
a  person  taking  coumarin  happened  to 
have  an  intra-cerebral  bleed  or  bleed 
from  his  gastrointestinal  tract  and  was 
also  consuming  olestra,  he  felt  it  would 
be  difficult  to  know  whether  olestra  had 
a  role  in  the  bleeding.  Finally,  he  stated 
he  was  concerned  about  other  fat- 
soluble  drugs,  particularly  those  that 
cross  the  blood-brain  barrier  such  as 
anticonvulsants,  psychotropic  drugs, 
and  antidepressants.  Dr.  Greaves's 
questions  covered  the  concerns  that 
were  raised  by  other  individuals. 

FDA  notes  that  the  results  concerning 
the  hormonal  preparations  are 
extremely  useful  because  these  drugs 
represent  extremely  lipophilic 
substances  and  are  substances  that  have 
a  narrow  therapeutic  index  in  which  a 
lowering  of  the  absorbed  concentration 
would  be  a  concern.  In  addition,  the 
drug,  propranolol,  is  a  compound  that 
has  very  similar  physical/chemical 
properties  to  Coumadin  or  sodium 
warfarin,  2**  a  drug  about  which  FDA  has 
received  comments  concerning  olestra's 
effects.  In  response  to  a  question  by  an 
FAC  member,  FDA  noted  that  in  the 
previous  5  years,  there  has  been  only 
one  drug  that  FDA  has  reviewed  that  is 
more  lipophilic  than  the  hormone  drugs 
tested  in  the  human  drug-interaction 
studies.  That  drug  is  a  very  specialized 
drug  (Atovaquone),  which  is  an  anti- 
pneumocystis  drug  used  in  AIDS 
patients.  ^'  Therefore,  FDA  expects  that 
the  results  observed  in  the  reviewed 
studies  would  be  representative  of 
nearly  any  drug  on  the  market. 

Regarding  coumarin  drugs 
specifically,  FDA  notes  that  the  effects 
of  a  variety  of  meals  (e.g.,  high-protein, 
high-carbohydrate,  and  high-fat)  on 
absorption  of  sodium  warfarin 
(Coumadin),  the  most  commonly 
prescribed  form  of  coumarin,  were 
studied  and  no  effect  was  seen  in  the 
total  amount  of  sodium  warfarin 
absorbed.  Also,  there  was  no  effect  on 
absorption  when  Coumadin  was 


consumed  with  high-fat  or  high-protein 
meals.  When  consumed  with  a  high- 
carbohydrate  meal,  Coumadin  was  more 
slowly  absorbed,  but  only  for  the  first 
hour  after  ingestion  of  the  drug^^  (Ref. 
42).  Therefore.  FDA  would  not  expect 
significant  effects  on  Coumadin 
absorption  from  olestra  consumption. 

Olestra's  effects  on  vitamin  K  are 
discussed  in  the  Nutritional  Studies 
section  below. 

FDA  concludes  that  the  test 
compounds  studied  adequately 
represent  the  range  of  physical 
properties  of  drugs  marketed  for  human 
use,  and  that  the  magnitude  of  olestra's 
effects  on  drug  absorption  were 
minimal,  when  compared  to  the  effects 
normally  encountered  in  drug-food 
interaction  studies.  FDA  further 
concludes,  considering  the  results  of  all 
four  studies,  the  discussions  during  the 
Olestra  Working  Group  and  FAC 
meetings,  comments  received,  and 
information  in  the  literature,  that  there 
is  no  evidence  that  consumption  of 
olestra  would  significantly  influence  the 
rate  or  extent  of  absorption  of  drugs 
(including  Coumadin  drugs). 

V.  Nutritional  Studies 

A.  Issues  Associated  with  Olestra 

The  petitioner  has  hypothesized  that 
olestra  interferes  with  the  absorption  of 
fat-soluble  nutrients  when  the  nutrients 
partition  into  olestra  in  the  GI  tract. 
When  this  happens,  the  portion  of  the 
nutrients  that  is  present  in  the  olestra 
phase  is  unavailable  to  the  micelle- 
mediated  transport  system  and,  rather 
than  being  absorbed  by  the  body,  is 
excreted  in  the  feces  along  with  the 
olestra. 

Neither  existing  olestra  data  nor  the 
partitioning  mechanism  suggest  that 
water-soluble  nutrients  would  be 
affected  by  olestra.  However,  certain 
water-soluble  nutrients  such  as  folate 
and  vitamin  B12  (hard-to-absorb 
nutrients)  are  absorbed  in  multi-step 
processes.  The  multi-step  nature  of  the 
processes  might  allow  the  opportunity 
for  olestra  to  interfere  with  key  steps  in 
the  processes,  such  as  binding  or 
cleavage  reactions.  Calcium,  zinc,  and 
iron  are  limited  in  the  U.S.  diet;  thus, 
any  effect  on  their  absorption  might 
increase  the  risk  of  nutritional 
inadequacy.  In  addition,  the  nutrients 
would  be  present  in  the  diet  at  levels 
that  are  small,  on  a  mass  basis,  relative 
to  the  amount  of  olestra.  Thus,  if  olestra 
has  an  effect  on  water-soluble  nutrients, 
these  five  nutrients  (folate,  vitamin  B12, 
calcium,  zinc,  and  iron)  would  be  the 
most  important  water-soluble  nutrients 
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to  monitor  and  the  most  likely  to  reflect 
adverse  nutritional  effects.  Therefore, 
folate,  vitamin  Bu.  calcium,  zinc,  and 
iron  were  chosen  as  representative 
markers  for  olestra's  effects  on  the 
nutritional  status  of  water-soluble 
nutrients. 

The  potential  nutritional  effects  of 
olestra  consumption  were  studied  in 
both  humans  and  animals.  The  pig  was 
chosen  as  the  appropriate  animal  model 
because  it  has  a  gastrointestinal  tract 
similar  to  that  of  man;  it  is  able  to 
ingest,  tolerate,  and  metabolize  fat  at  a 
level  comparable  to  that  found  in  the 
human  diet;  and  its  vitamin  stores  and 
nutritional  indices  are  responsive  to 
dietary  changes.  Where  possible,  FDA 
has  relied  upon  the  results  of  human 
consumption  studies  as  the  primary 
determinants  of  olestra's  safety,  thereby 
avoiding  the  uncertainties  raised  by 
extrapolating  ft-om  the  pig  to  humans. 
Thus,  FDA  is  relying  primarily  on  the 
human  studies  to  assess  olestra's  effects 


on  vitamins  E,  D,  K,  and  B12,  and  on 
folate  and  iron.  There  are  certain 
nutrients,  such  as  vitamin  A,  for  which 
no  noninvasive  procedure  can  be  used 
to  assess  status  in  humans.  Therefore, 
FDA  has  relied  upon  the  results  of  the 
pig  studies  for  determining  olestra's 
effects  on  vitamin  A.  In  addition,  there 
are  certain  advantages  to  studying 
olestra's  nutritional  status  in  pigs.  The 
studies  can  be  conducted  over  the  major 
developmental  and  growth  periods  of 
the  pig's  life,  dose  levels  higher  than 
those  in  man  can  be  studied,  and 
invasive  techniques  can  be  used  to 
measure  nutrient  stores  in  tissues  (such 
as  bone  and  liver).  Therefore,  results 
from  the  pig  studies  are  valuable 
supportive  information  that  expand 
upon  the  knowledge  gained  in  the 
human  studies. 

To  apply  the  results  of  the  pig  studies 
to  humans,  it  is  necessary  to  correlate 
the  percent  olestra  fed  in  the  pig  diet  to 
g/p/d  olestra.  Olestra's  effects  on 


nutrients  are  caused  by  its  physical 
presence  in  the  gut.  If  nutrients  dissolve 
into  olestra,  they  will  be  carried  out  of 
the  body  with  the  olestra  rather  than 
being  absorbed.  The  amount  of  olestra's 
effect  depends  on  the  amount  of  olestra 
present  in  the  GI  tract  compared  to  other 
fats  (as  well  as  on  the  solubility  of  the 
vitamins  in  olestra).  Thus,  FDA  has 
concluded  that  the  most  appropriate 
means  for  correlating  olestra's  effects  in 
animals  to  humans  is  the  percentage  by 
weight  of  olestra  in  the  diet.  For  a 
person  eating  about  2,000  calories/d,  10 
g  of  olestra  would  be  about  2.4  percent 
ofthediet(Ref.  43). 

B.  Effects  of  Olestra  on  Fat-Soluble 
Vitamins 

The  effect  of  olestra  on  fat-soluble 
vitamins  was  assessed  in  five  nutritional 
studies  with  humans  and  five  studies 
with  pigs,  as  summarized  in  Table  3. 


TABLE  3.— SUMMARV  OF  STUDIES 


DESIGNED  TO  ASSESS  NUTRITIONAL  EFFECTS  OF  OLESTRA 
CONSUMPTION 


Human  Studies 


8-week  clinical  dose  response  (8-week  DR) 

8-week  clinical  vitamin  restoration  (&-week  VR) 

6-week  vitamin  D/K  status  in  free-living  subjects  (6-week  vitamin  D/K) 

16-week  vitamin  E  status  in  free-living  subjects  (16-week  vitamin  E) 

14-day  vitamin  A/fat  absorption  (14-day  vitamin  A/lat) 


Pig  Studies 


26-week  dose  response  and  vitamin  restoration  (26-week  DR/VR) 
39-week  vitamin  restoration  (39-week  VR) 
12-week  dose  response  ( 12-week  DR) 
12-week  vitamin  restoratkxi  (12-week  VR) 
4-week  dietary  context  (4-week  DC) 
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In  evaluating  olestra's  nutritional 
effects,  FDA  believes  that  it  is 
appropriate  to  rely  primarily  on  the  two 
8-week  clinical  studies  because  in  these 
studies,  there  was  complete  control  of 
nutrient  intake,  they  were  well 
designed,  and  most  nutritional 
parameters  were  monitored.  Also,  these 
two  studies  were  performed  recently 
using  state-of-the-art  analytical 
techniques  and  were  designed  taking 
into  consideration  findings  from 
previous  studies. 

FDA  believes  that  the  16-week 
vitamin  E  study,  the  6-week  vitamin  D/ 
K  study,  and  the  14-day  vitamin  A/fat 
study  are  appropriately  used  to  support 
ihe  findings  in  tiie  two  8-week  studies. 
The  results  of  these  latter  three  studies 
do  not  weigh  as  heavily  in  the  safety 
evaluation  because  of  their  limitations: 
the  16-week  vitamin  E  and  6-week 
vitamin  D/K  studies  were  conducted  in 
free-living  subjects  so  that  it  was  not 
possible  to  control  completely  or  have 
more  than  imprecise  knowledge  of 
nutrient  intake;  the  vitamin  A/fat  study 
investigated  only  olestra's  effects  on 
preformed  vitamin  A  absorption  and 
provides  less  information  than  the  pig 
studies  for  assessing  olestra's  long-term 


effects  on  vitamin  A  stores  (which  are 
derived  from  both  preformed  vitamin  A 
and  carotenoids). 

Of  the  studies  performed  in  the  pig, 
FDA  believes  that  it  is  appropriate  to 
rely  primarily  on  the  results  of  the  26- 
week  DR/VR  and  39-week  VR  studies  to 
assess  olestra's  nutritional  effects 
because  these  studies  were  the  longest 
term  and  were  designed  to  confirm  the 
results  of  the  12-week  DR  and  12-week 
VR  studies.  The  4-week  DC  study  was 
more  limited  in  scope  and  duration,  and 
was  intended  to  demonstrate  how 
olestra's  effects  are  modified  by  changes 
in  dietary  patterns. 

1.  Primary  Human  Studies 

The  petitioner  performed  two  8-week 
human  studies,  in  both  of  which  the 
entire  diet  of  the  subjects  was  controlled 
during  the  study.  The  first  study  was  the 
8-vveek  DR  study  which  was  intended  to 
determine  the  dose-response  effect  of 
olestra  on  the  status  of  folate,  zinc,  iron, 
and  vitamins  A.  E,  D,  K;  on  the 
absorption  of  vitamin  B12;  and  on  the 
bioavailability  of  ^-carotene  and  total 
carotenoids.  The  8-week  VR  study  was 
intended  to  determine  the  efficacy  and 
safety  of  compensation  with  vitamins  A, 


E,  and  D,  and  to  confirm  the 
conclusions  drawn  in  the  8-week  DR 
study  about  the  effects  of  olestra  on 
vitamin  K,  zinc,  and  iron  status,  serum 
25-hydroxyvitamin  D2  (25-OHD2) 
concentration,  carotenoid 
bioavailability,  and  vitamin  B12 
absorption.  These  two  studies  are  of 
similar  design  and  the  results  are 
complementary. 

a.  Eight-week  DR  study  design.  The  8- 
week  DR  study  was  a  parallel,  double- 
blind,  placebo-controlled  study  with 
controlled  diets  fed  for  8  weeks. 
Subjects  were  normal,  healthy,  18  to  44 
year-old  males  and  females.  The  study 
had  four  groups  of  21  to  24  subjects  per 
group  (88  subjects  total).  Subjects  were 
randomly  assigned  to  treatment  groups 
that  were  balanced  with  respect  to  age, 
sex,  body  mass  index  (BMI),  serum  a- 
tocopherol,  and  total  serum  carotenoid 
concentrations.  Subjects  were  provided 
with  all  meals  for  56  days. 

The  diets  were  formulated  to  provide 
about  15  percent  of  calories  from 
protein,  about  55  percent  of  calories 
from  carbohydrate,  and  about  30  percent 
of  calories  from  fat.  The  total  digestible 
fat  content  was  kept  the  same  across  the 
four  treatment  groups  by  adding 
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triglyceride,  in  the  form  of  butter, 
margarine,  or  vegetable  oil.  into  the 
diets  to  compensate  for  the  amount  of 
fat  replaced  by  olestra  in  the  olestra- 
containing  foods.  Therefore,  the  total 
amount  of  lipid  (digestible  fat  plus 
olestra)  increased  with  increasing 
olestra  dose. 

Olestra  was  added  to  food  items 
(potato  chips,  muffins,  biscuits,  and 
cookies)  by  substituting  olestra  for 
triglyceride  in  recipes  or  in  cooking  oils. 
Because  each  meal  contained  olestra,  or 
the  corresponding  placebo  (triglyceride), 
this  study  design  provided  maximum 
opportunity  for  olestra  to  interfere  with 
nutrient  absorption. 


The  diets  provided  each  subject  with 
80  percent  to  120  percent  of  the  RDA  of 
folate,  zinc,  and  vitamins  A,  D,  E,  and 
K.  Calcium  and  iron  intakes  were  not 
targeted  to  be  within  the  80  percent 
-120  percent  RDA  range,  although  they 
were  controlled  and  kept  consistent 
among  the  diets.  Vitamin  B12  levels 
were  allowed  to  exceed  the  80  to  120 
percent  RDA  range  in  order  to  maintain 
zinc  and  protein  consumption  at  the 
target  levels.  In  addition  to  the  vitamin 
D  in  the  diet,  subjects  were  given  20  jig/ 
day  (two  RDA)  of  vitamin  D2  as  a 
supplement,  one  third  of  which  was 
consumed  with  each  meal. 

The  dosages  of  olestra  were  0 
(placebo),  8,  20,  and  32  g/d.  Body 


weights  were  measured  every  week  and 
the  subjects  were  questioned  daily  about 
changes  in  their  health,  including  GI 
symptoms.  If  a  GI  symptom  was 
experienced,  the  subject  completed  a 
detailed  questionnaire  that  asked  about 
the  type,  severity,  and  duration  of 
symptoms  they  experienced.  (The 
monitoring  and  reporting  methods  for 
adverse  experiences  is  discussed  in 
section  VI.B.  of  this  document.)  Table  4 
summarizes  the  measurements  that  were 
made  to  assess  the  status  of  the  various 
nutrients.  Most  parameters  were 
measured  at  baseline  (week  0)  and  at  2- 
week  intervals  throughout  the  56-day 
study  period. 


TABLE  4.— MEASUREMENTS  OF  MICRONUTRIENT  STATUS  IN  THE  EIGHT  WEEK  DR  STUDY 


Nutrient 

Measurements 

Vitamin  A 

Serum  retinol  concentration  ^,  serum  carotenoid  concentration 

Vitamin  E 

Serum  a-tocoptierol  concentration 

Vitamin  D 

Serum  concentration  o(  25-OHD2,  25-hydroxyvitamin  D3  (25-OHD3). 

^ 

and  1.25-ditiydroxyvitamin  D  (1.25-(OH)2D) 

Vitamin  K 

Serum  phylloquinone  concentration,  urinary  excretion  of  i>-cartx)xy  glu- 
tamic   acid,    plasma    concentration    of    des-carboxy    prottirombin 
(PIVKA-II),    plasma    prothrombin    concentration,    and    prottirombin 
time,  and  partial  ttiromboplastin  time 

Folate 

Serum  and  red  blood  cell  folate  concentration 

Vitamin  B12 

Sctiilling  test,  serum  vitamin  B12,  serum  vitamin  B12  metatwiites 

Zinc 

Serum  and  urinary  zinc  concentrations 

^  Serum  retirx>l  concentration  is  the  only  practical  measure  of  preformed  vitamin  A  status  that  can  be  made  in  humans  who  tiave  adequate 
liver  stores.  (Ottier  measures  require  invasive  tissue  sampling,  sudn  as  measurements  of  liver  stores.) 


b.  Eight-week  VR  study  design.  The 
study  design  for  the  8-week  VR  study 
was  *he  same  as  that  of  the  8-week  DR 
study,  except  for  the  following 
elements.  The  8-week  VR  study  had  6 
groups,  each  containing  16  or  17 
subjects  (100  subjects  total).  The 


measurements  of  micronutrient  status  in 
the  8-week  VR  study  differed  from  those 
in  Table  4  in  that  folate  and  zinc  were 
not  monitored  while  iron  status  was 
monitored  by  measuring  serum  ferritin 
and  iron  concentrations  and  total  iron 
binding  capacity.  Unlike  the  8-week  DR 


study,  no  vitamin  D2  supplement  was 
consumed  by  the  test  subjects.  Finally, 
in  addition  to  the  vitamins  provided  in 
the  diet,  graded  levels  of  vitamins  A,  E, 
and  D  were  provided,  as  described  in 
Table  5. 


TABLE  5.— VITAMIN  DOSES  EXPRESSED  AS  PER  GRAM  OF  OLESTRA  (/G)  AND  PER  DAY  (/D)  FOR  THE  SIX 

TREATMENT  GROUPS  IN  8-WEEK  VR  STUDY 


Treatment  Group  Olestra  (g/d) 

Vitamin  A 

Vitamin  E 

Vitamin  D2 

V^QlQ 

Hg/d 

mgig 

mgiti 

Mj/g 

ng/d 

0  (placebo) 
8 
20 
20 
20 
32 

0 
83 
33 

83 

132 
83 

0 

664 

660 

1660 

2640 

2656 

0 
2.5 
1.5 
2.5 
3.5 
2.5 

0 
20 
30 
50 
70 
80 

0 

0 
0.20 

0 
0.80 

0 

0 
0 
4 
0 
16 
0 

c.  Results  and  conclusions  from 
primary  human  studies. — /.  Vitamin  A. 
In  the  human  diet,  there  are  two  sources 
of  dietary  vitamin  A,  preformed  vitamin 
A  (retinyl  esters)  and  carotenoids  such 
as  ^carotene  that  are  converted  in  the 
body  into  vitamin  A  (provitamin  A 
carotenoids).  Partitioning  of  either  of 
these  sources  of  vitamin  A  into  olestra 


could  affect  vitamin  A  levels  in  the 
body. 

The  petitioner  concluded  that  there 
was  no  effect  of  olestra  in  either  of  the 
two  8-week  studies  on  the  serum 
concentration  of  retinol.  This  result  was 
not  unexpected  because  serum  retinol 
concentrations  are  relatively  stable  and 
not  subject  to  significant  change  except 
under  conditions  of  prolonged  and 


inadequate  vitamin  A  intake.  Only 
under  such  extreme  conditions  would 
changes  in  liver  vitamin  A  storage  be 
reflected  by  changes  in  serum  retinol. 
Thus,  the  petitioner  concluded,  and 
FDA  agrees,  that  to  establish  the  effect 
of  olestra  on  vitamin  A  status  in 
humans,  data  on  vitamin  A  liver  stores 
collected  in  the  pig  studies  and  data  on 
the  postprandial  absorption  of  vitamin 


A  in  man  must  be  considered.  Those 
data  are  discussed  in  sections  V.B.3.c.i. 
and  V.B.2.C.  of  this  document. 

a.  Vitamin  E.  The  petitioner  evaluated 
the  effect  of  olestra  on  vitamin  E  status 
and  found  that  there  was  a  highly 
significant  trend  in  decreased  serum 
levels  of  vitamin  E  with  increasing 
olestra  dose  in  the  8-week  DR  study,  an 
effect  evident  by  day  14  of  the  study. 
Serum  vitamin  E  was  reduced  by  6 
percent,  17  percent,  and  20  percent 
compared  to  control  levels  when  olestra 
was  consumed  at  8,  20,  and  32  g/d 
respectively  in  every  meal.  The 
maximum  effect  was  obtained  between 
2  and  4  weeks. 

The  petitioner  calculated,  based  on 
the  results  of  the  8-week  VR  study,  that 
the  effects  on  tissue  concentrations  of 
vitamin  E  were  offset  by  the  addition  of 
2.07  mg  of  vitamin  E  (d-a-tocopheryl 
acetate)  per  g  olestra.  This  level  is 
equivalent  to  1.9  mg  a-tocopherol 
equivalents/g  olestra  and  0.94  RDA  of 
vitamin  E  per  1  oz  serving  of  savory 
snacks  containing  10  g  of  olestra. 

FDA  agrees  that  1.9  mg  of  a- 
tocopherol  equivalents/g  olestra 
adequately  restored  serum  vitamin  E 
levels  in  this  study,  as  indicated  in  the 
data  adjusted  for  baseline  serum  vitamin 
E  levels  z"  (Ref.  44).  FDA  finds  that  this 
study  adequately  controlled  vitamin  E 
consimiption,  analyzed  appropriately 
for  vitamin  E  levels,  and  was  of 
sufficient  duration  to  observe  olestra's 
effect,  t)ecause  the  effect  had  reached  a 
plateau  after  a  few  weeks  into  the  study 
(Ref.  43).  Therefore,  FDA  agrees  that 
compensation  for  olestra's  effects  on 
vitamin  E  can  be  calculated  from  the 
results  of  this  study,  and  further  agrees 
that  1.9  mg  of  a-tocopherol  equivalents 
per  g  of  olestra  is  the  appropriate 
compensation  level. 

Hi.  Vitamin  D.  In  the  human  diet, 
there  are  two  sources  of  vitamin  D, 
dietary  (vitamin  D2)  and  endogenous 
(vitamin  D^)  produced  in  the  body  via 
sunlight-catalyzed  dermal-synthesis. 
The  nature  of  the  dose-response  effect  of 
olestra  on  dietary  vitamin  D2  was 
determined  by  measuring  serum  levels 
of  25-OHD2,  which  is  derived  only  from 
dietary  vitamin  D.  Serum  levels  of  25- 
OHD3  (from  derraally  synthesized 
vitamin  D3),  l,25-(OH)2D,  and  25-OHD 
were  also  measured  to  assess  olestra's 
effects  on  total  vitamin  D  status.  The 
serum  concentration  of  25-OHD  reflects 
total  vitamin  D  status. 


2<In  controlled  diet  studies  such  as  this,  the 
controlled  diet  is  often  better  in  many  respects  than 
the  free-living  diet  of  the  subjects,  thus  it  is  not 
unusual  that  the  basline  vitamin  E  levels  were 
lower  than  controlled-diet  levels.  Therefore, 
adjustment  for  baseline  levels  is  appropriate. 


The  petitioner  found  that  there  was  an 
olestra  treatment  effect  in  the  8-week  DR 
study  on  the  serum  concentration  of  25- 
OHD2.  At  the  end  of  the  study,  the 
reductions  in  25-OHD2  were  23  percent, 
13  percent,  and  27  percent  for  8,  20,  and 
32  g  olestra/d,  respectively,  relative  to 
control.  The  effect  had  levelled  off 
within  4  weeks.  There  was  no  effect  on 
serum  25-OHD3  or  l,25-(OH)D.  In  this 
study,  the  diet  contributed  55  to  68 
percent  to  total  vitamin  D  status  (the 
remainder  coming  from  sunlight).  The 
amount  supplied  by  the  diet  was 
relatively  high  because  of  excess 
vitamin  D2  supplied  by  the  dietary 
supplement. 

Although  the  subjects  in  the  8-week 
VR  study  did  not  receive  supplements 
(the  diet  contributed  12  to  20  percent  of 
total  vitamin  D),  the  reductions  in  25- 
OHD2  in  the  8-week  VR  study  were 
similar  to  those  observed  in  the  8-week 
DR  study:  22  percent,  29  percent,  and  22 
percent  for  8,  20,  and  32  g  olestra/day, 
respectively,  relative  to  control.  The 
reductions  in  senmi  total  25-OHD  were 
less  compared  to  the  reductions  in  the 
8-week  DR  study  because  a  larger 
fraction  of  the  total  vitamin  D  was 
endogenous.  The  petitioner  concluded 
that  olestra's  effect  on  serimi  vitamin  D2 
in  the  8-week  VR  study  could  he  offset 
by  adding  0.07  times  the  RDA  of 
vitamin  D2  per  1  oz  serving  of  savory 
snack  containing  10  g  olestra 
(equivalent  to  .07  fig/g  olestra  or  2.7  lU). 
The  petitioner  further  concluded  that 
olestra's  effect  on  vitamin  D  status  is  not 
nutritionally  significant  because  the 
effect  is  relatively  small  (on  the  order  of 
a  few  percent  in  the  18-week  VR  study) 
and  sunlight  synthesis  is  a  more 
important  contributor  to  total  vitamin  D 
levels. 

FDA  agrees  with  the  petitioner  that 
olestra  reduced  serum  vitamin  D  in  both 
studies.  Because  the  effect  of  olestra  on 
serum  vitamin  D2  levels  had  levelled  off 
within  the  first  4  weeks  of  the  study, 
FDA  considers  the  studies  of  sufficient 
length  to  assess  olestra's  effects  (Ref. 
43).  However,  it  is  difficult  to  quantify 
olestra's  effect  because  of  confounding 
factors,  such  as  the  lack  of  a  strong 
relationship  between  dose  and 
reductions  in  25-OHD2  in  both  studies. 
In  addition,  the  effect  of  olestra  on 
serum  total  25-OHD  levels  is  difficult  to 
quantify  in  the  8-week  VR  study 
because  total  serum  25-OHD  levels  were 
falling  in  the  control  group  as  well  as 
the  treated  group  during  the  study.  (For 
example,  total  serum  25-OHD  levels  in 
the  group  not  consuming  olestra 
decreased  30  percent  over  the  course  of 
the  study.)  Compensation  of  two  of  the 
20  g/d  olestra  groups  with  0.2  and  0.8 
\i%  vitamin  D2/g  olestra  reduced  the 


decrease  in  total  serum  25-OHD  (which 
was  due  to  both  olestra  and  test  diet 
effects).  At  the  0.2  ng/g  olestra 
supplementation  level,  the  decrease  in 
total  25-OHD  was  slightly  less  than  in 
the  group  not  consuming  olestra  (26.8 
percent  vs.  30  percent  respectively). 
With  the  higher  level  of  compensation 
(0.8  jig/g  olestra)  the  decrease  in  25- 
OHD  was  about  one-half  that  of  the 
group  not  consuming  olestra  (15.6  vs. 
30)  (Ref.  45). 

Although  FDA  believes  that  the 
variability  of  the  data  and  the  "on  diet" 
effects  on  vitamin  D  status  make 
quantitation  of  the  magnitude  of 
olestra's  effects  difficult,  the  agency 
concludes  that  the  8-week  VR  study  can 
be  used  to  estimate  olestra's  effects  on 
vitamin  D  because  dietary  vitamin  D2      ^ 
consumption  was  not  excessive  and  the 
effect  of  olestra  had  levelled  off  within 
4  weeks.  FDA  concludes  that  these 
results  show  that  0.2  ^g  vitamin  D2/g 
olestra  adequately  compensated  for 
olestra's  effects  on  vitamin  D  status  in 
the  8-week  VR  study  (Ref.  45). 

iv.  Vitamin  K.  The  petitioner  found 
that  in  the  8-week  DR  study,  olestra 
caused  a  dose-response  decrease  in 
serum  phylloquinone  (vitamin  Ki) 
concentration  that  levelled  out  within  2 
weeks.  Eight,  20,  and  32  g/d  olestra 
reduced  serum  phylloquinone  by  36 
percent,  40  percent,  and  47  percent, 
respectively.  There  was  no  effect  of 
olestra  on  the  status  of  vitamin  K  as 
measured  by  the  plasma  concentration 
of  des-carboxylated  prothrombin 
(PrVKA-II),  urinary  excretion  of  7- 
carboxyglutamic  acid  (urinary  Gla),  and 
plasma  prothrombin  concentration, 
which  are  all  measures  of  functional 
activity  of  vitamin  K.  Prothrombin  time 
(PT)  and  partial  thromboplastin  time 
(PTT),  the  normal  measures  of  clinical 
vitamin  K  status,  were  also  not  affected 
by  olestra  intake.  The  8-week  VR  study 
showed  similar  results.  FDA  agrees  with 
the  petitioner's  findings  in  both  studies. 

The  pedtioner  concluded  that  the  lack 
of  any  change  in  vitamin  K  functional 
activity  indicates  that  the  decrease  in 
^serum  phylloquinone  concentration 
does  not  represent  a  significant 
reduction  in  vitamin  K  status.  FDA 
notes  that,  although  olesLra  did  nut 
demonstrate  any  effect  on  the  vitamin 
K-related  functional  parameters  (i.e., 
urinary  excretion  of  vcarboxy  glutamic 
acid,  plasma  concentration  of  des- 
carboxy  prothrombin  (PIVKA-II), 
plasma  prothrombin  concentration,  and 
clotting  times),  the  length  of  the  study 
was  insufficient  to  rule  out  possible 
effects  on  these  vitamin  K-related 
functional  parameters  after  longer  term 
consumption  of  olestra.  Also,  while 
serum  levels  in  the  studies  after  56  days 
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can  be  considered  to  be  only  marginally 
reduced,  when  compared  to  true 
deficiency  levels,  the  potential  remains 
for  continued  decrease  with  long-term 
olestra  consumption. 

To  calculate  the  level  of  vitamin  K 
that  would  compensate  for  the 
reduction  of  serum  vitamin  K  levels 
caused  by  olestra  consumption,  the 
petitioner  relied  upon  the  fact  that 
serum  vitamin  K  levels  closely  reflect 
the  most  recent  (within  24  hours)  intake 
of  vitamin  K.  (Vitamin  K  has  a  half-life 
in  serum  of  approximately  2  hours.)  In 
the  8-week  DR  study,  a  6  day  rotating 
menu  provided  different  vitamin  K 
intakes  for  each  day.  As  a  result,  the 
level  of  vitamin  K  on  the  days  before 
each  biweekly  blood  draw  varied.  2'  The 
serum  level  of  vitamin  K  that  would 
result  from  consumption  of  1  RDA  (80 
Jig)  of  vitamin  K  in  the  absence  of 
olestra  was  obtained  from  the  control 
group  measurements.  The  compensation 
level  was  calculated  as  the  amount  of 
vitamin  K  needed  in  the  presence  of 
olestra  to  maintain  the  serum  vitamin  K 
concentration  at  the  control  level.  This 
calculation  yields  compensation  levels 
of  .11  ng  vitamin  K  in  the  8  g/d  group 
(4  ng/g  olestra),  68  ng  vitamin  K  in  the 
20  ^d  group  (3.2  fig/g  olestra),  and  82 
>ig  vitamin  K  in  the  32  g/d  group  (2.6 
Hg/g  olestra).  The  petitioner  averaged 
these  three  results  to  yield  an  estimated 
compensation  level  of  3.3  jig/g  olestra. 

FDA  concludes  that  the  response  of 
serum  vitamin  K  to  the  previous  day's 
dietary  intake  is  a  reasonable,  though 
imprecise,  indicator  of  olestra's  effects 
on  serum  vitamin  K  levels.  Thus,  FDA 
concludes  that  the  petitioner's 
calculation  provides  only  an  estimate  of 
appropriate  compensation  levels.  FDA's 
conclusion  regarding  the  appropriate 
compensation  level  for  vitamin  K  is 
addressed  in  section  V.B.4.e.  of  this 
document. 

V.  Carotenoids.  In  the  8-week  DR 
study,  the  petitioner  found  that 
carotenoid  bioavailability  as  measured 
by  serum  p-carotene  and  total 
carotenoid  concentrations  fell  markedly 
with  eight  g/d  olestra  consumption 
although  higher  levels  of  olestra 
cunsurnpiion  did  not  cause  a  much 
larger  decrease.  At  an  olestra  intake  of 
8  or  20  g/d,  there  was  about  a  60  percent 
reduction  in  serum  ^-carotene  within 
the  first  4  weeks  and  there  was 
essentially  no  further  decline  for  the 
remainder  of  the  study.  Olestra's  effect 
on  total  serum  carotenoids  was  of  a 
similar  magnitude.  These  results  were 


"In  the  8-week  VR  study  a  7-day  rotating  menu 
was  used  tu  ensure  that  the  subjects  received 
equivalnnt  levels  of  phylloquinone  on  the  days 
prior  to  blood  diaws. 


confirmed  in  the  8-week  VR  study. 
FDA's  conclusions  regarding  olestra's 
effects  on  carotenoids  are  addressed  in 
section  V.B.4.f.  of  this  document. 

2.  Other  Human  Studies 

a.  Six-week  vitamin  D/K  study.  The  6- 
week  vitamin  D/K  study  was  a  double- 
blind,  placebo-controlled,  parallel 
design  using  221  normal,  healthy,  free- 
living  subjects.  The  objective  of  this 
study  was  to  assess  the  status  of 
vitamins  D  and  K  in  subjects  consuming 
20  g/d  olestra.  Subjects  were  randomly 
assigned  to  treatment  groups  and 
balanced  with  respect  to  age,  sex,  and 
body  mass  index  (BMI).  Subjects 
consumed  a  total  of  20  g  olestra  or  the 
corresponding  triglyceride  placebo  per 
day  in  cookies  eaten  at  each  meal. 
Subjects  consumed  self-selected  diets 
with  an  upper  limit  of  7  glasses  of  milk 
per  day.  Daily  food  frequency  records 
were  used  to  estimate  phylloquinone 
intake.  The  diet  was  supplemented  with 
20  ^g  (800  lU)  ergocalciferol  (vitamin 
D2),  taken  in  capsule  form  with  the 
morning  meal,  ihe  study  was 
conducted  from  February  through  April 
to  lessen  sunlight  effects  on  vitamin  D 
status.  Vitamin  K  status  was  assessed  by 
monitoring  serum  phylloquinone 
(vitamin  KJ,  serum  Simplastinc*)/ 
Ecarin(g>  assay  (S/E)  (a  measure  of 
functional  prothrombin  in  blood),  and 
prothrombin  (PT)  and  partial 
thromboplastin  times  (PTT).  Vitamin  D 
status  was  assessed  by  monitoring 
serum  concentrations  of  25-OHD2,  25- 
OHD3,  and  l,25-(OH)2D.  All  serum 
parameters  were  measured  every  2 
weeks,  while  PT  and  PTT  were 
measured  only  at  the  beginning  and  end 
of  the  study. 

The  petitioner  found  that  mean  serum 
concentrations  of  25-OHD2  rose  in  both 
placebo  and  olestra-fed  groups,  although 
serum  concentrations  rose  more  slowly 
in  the  olestra-fed  group.  At  week  two 
and  beyond,  the  olestra  group  showed 
serum  vitamin  25-OHD2  levels  that  were 
about  19  percent  below  placebo,  which 
persisted  to  the  end  of  the  study.  No 
statistically  significant  changes  in  the 
measurements  used  to  assess  vitamin  K 
status  (S/E,  clotting  times,  and  serum 
phylloquinone  concentration)  were 
observed  in  the  study,  except  that  at 
week  two,  serum  phylloquinone  levels 
were  lower  in  the  olestra-fed  subjects. 
The  petitioner  concludes  from  these 
results  that  20  g/d  olestra  does  not  affect 
vitamin  K  status  or  vitamin  D 
nutritional  status. 

FDA  disagrees  with  the  petitioner's 
conclusions  regarding  olestra's  effects 
on  vitamins  D  and  K.  First,  the  19 
percent  decrease  in  serum  25-OHD2  is 
indicative  of  an  olestra  effect  on 


nutritional  status  and  specifically,  on 
vitamin  D  status.  Second,  the  study  is  of 
limited  usefulness  in  assessing  vitamin 
K  status  because  the  sensitivity  of  the 
tests  used  to  evaluate  the  impact  of  low 
serum  vitamin  Kl  on  vitamin  K- 
dependent  clotting  protein  function  is 
either  poor  (PT  and  PTT)  or  not  fully 
validated  (S/E).  Furthermore,  the 
quantitative  precision  of  the  study  is 
diminished  because  the  subjects  were 
eating  diets  that  were  not  controlled. 
Thus,  FDA  disagrees  with  the 
petitioner's  conclusion  that  olestra  does 
not  affect  vitamin  D  nutritional  status 
and  further  concludes  that  this  study 
does  not  provide  sufficient  information 
for  a  conclusion  regarding  olestra's 
impact  on  vitamin  Ki  nutritional  status 
(Ref.  46). 

b.  Sixteen-week  vitamin  E  study.  The 
16-week  vitamin  E  study  was  also  a 
double-blind,  placebo-controlled, 
parallel  design  with  194  subjects.  The 
purpose  of  the  study  was  to  assess  the 
adequacy  of  1.1  mg  of  d-a  tocopherol 
acetate/g  olestra  in  maintaining  vitamin 
E  status  in  persons  chronically 
consuming  olestra  and  to  determine  the 
potential  effects  of  18  g/d  olestra  on  the 
status  of  vitamins  K  and  D,  absorption 
of  carotenoids,  and  concentrations  of 
serum  retinol.  Test  subjects  were 
normal,  healthy,  male  and  female  free- 
living  persons  between  the  ages  of  18  to 
65  who  consumed  18  g/d  olestra,  with 
or  without  1.1  mg  tocopheryl  acetate/g 
olestra,  or  triglyceride  placebo  for  16 
weeks.  The  daily  dose  of  olestra 
(contained  in  cookies  and  ice  cream) 
was  to  be  consumed  with  meals;  meal 
content  was  not  controlled  and  they 
were  permitted  to  eat  between  meals 
foods  of  their  own  choosing.  Subjects 
were  not  specifically  requested  to 
evenly  divide  the  daily  allocation  of 
cookies  and  ice  cream  among  the  meals. 
Serum  concentrations  of  cholesterol,  a- 
tocopherol,  P-carotene,  and  total 
carotenoids  were  measured  biweekly. 
Serum  25-OHD  concentration,  clotting 
times  (PT  and  PTT),  and  serum  levels  of 
functional  prothrombin  (S/E)  were 
measured  at  weeks  0,  8,  and  16. 

The  petitioner  found  that  serum  a- 
tocopherol  concentration  was  reduced 
by  6  percent,  relative  to'controi,  in  the 
olestra  group  and  by  4  percent  in  olestra 
with  added  a-tocopheryl  acetate  group. 
Serum  concentrations  of  P-carotene  and 
total  carotenoids  were  reduced  by  21  to 
29  percent  in  both  olestra  groups.  Serum 
25--OHD,  retinol  concentrations,  and 
vitamin  K  status  were  unaffected  by 
olestra  consumption. 

The  petitioner  concludes  that  1.1  mg 
a-tocopheryl  acet^te/g  olestra  was  not 
sufficient  to  compensate  for  olestra's 
effect  in  this  study  and  that  olestra  did 
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not  affect  vitamin  D  or  K  status.  FDA 
agrees  that  compensation  for  olestra's 
reduction  of  vitamin  E  status  was  not 
adequate  and  that  there  was  no  evidence 
of  an  olestra  effect  on  vitamin  D  and  K 
status  in  this  study.  However,  the  value 
of  this  study  is  limited  because  the 
subjects  were  free-living,  which  limits 
the  quantitative  precision  of  the  study 
in  predicting  olestra's  nutritional  effects 
(Ref.  47). 

c.  Vitamin  A/fat  study.  The  vitamin 
A/ fat  absorption  study  was  a  parallel, 
double-blind,  placebo-controlled  study 
of  70  healthy  males.  The  subjects 
consumed  0  or  10  g/d  olestra  in  potato 
chips  for  a  30-day,  free-living  adaptation 
period.  The  adaptation  period  was 
followed  by  a  14-day  in-house  period  in 
which  the  subjects  received  0,  8,  20,  or 
32  g/d  olestra  in  potato  chips  and 
cookies.  One-third  of  this  daily  dose 
was  eaten  with  each  meal  except  on  the 
days  when  vitamin  A  and  fat  absorption 
was  measured;  on  those  days,  the  entire 
dose  of  olestra  was  consumed  in  potato 
chips  at  breakfast  along  with  the 
radiolabeled  marker.  The  dose  response 
of  olestra  on  the  absorption  of 
preformed  vitamin  A  was  measured 
using  radiolabeled  retinyl  palmitate. 

The  petitioner  evaluated  the  results  of 
the  vitamin  A  aspects  of  this  study  and 
concluded  that  neither  8  nor  20  g  of 
olestra  in  a  single  meal  had  any  effect 
on  the  absorption  of  3H-labeled  retinyl 
palmitate  contained  in  the  meal,  and 
further  that  32  g  of  olestra  in  the  test 
meal  reduced  vitamin  A  absorption 
from  that  meal  by  19  percent  relative  to 
controls.  The  petitioner  also  calculated 
that  when  high  responders  (the  group  of 
subjects  showing  high  triglyceride  levels 
after  fat  ingestion)  were  removed  from 
the  calculation,  olestra's  effect  on 
vitamin  A  absorption  was  reduced  to  13 
percent. 

FDA  finds  no  justification  for 
removing  a  part  of  the  subject 
population  from  the  calculation  and 
thus  believes  that  the  13  percent 
reduction  figure  is  of  no  value  in 
assessing  olestra's  effects  on  vitamin  A. 
FDA  agrees,  however,  that  the  study 
supports  the  conclusion  that  olestra 
induced  a  19  percent  reduction,  and 
considers  this  amount  to  be  the  most 
accurate  measurement  of  olestra's  effect 
on  preformed  vitamin  A  absorption  in 
this  study  (Ref.  48). 

The  petitioner  concluded  that  the  lack 
of  an  effect  at  the  lower  olestra  doses  (8 
and  20  g)  indicates  that  chronic 
consumption  of  olestra  at  the  90th 
percentile  estimated  intake  by  the  total 
population  (7  g/d)  or  the  90th  percentile 
estimated  acute  intake  for  the  heaviest 
consumers  of  savory  snacks  (18  to  44 


year  old  males,  20  g/d  ^e)  will  have  no 
effect  on  preformed  vitamin  A 
absorption.  While  this  interpretation  of 
the  data  appears  to  be  reasonable,  FDA 
notes  that  this  study  only  addresses 
olestra's  effects  on  preformed  vitamin  A 
absorption.  The  study  cannot,  by  design, 
address  the  decrease  in  vitamin  A  stores 
that  would  be  caused  by  olestra's  effects 
on  carotenoid  absorption. 

3.  Pig  Studies 

The  petitioner  conducted  five 
nutritional  studies  of  varying  lengths 
(12,  12,  26,  39,  and  4  weeks)  in  pigs. 
The  objective  of  the  12-week  DR  study 
was  to  confirm  the  hypothesized  dose- 
response  effect  of  olestra  on  fat-soluble 
vitamins  A,  D,  E,  and  K,  and  to 
determine  whether  there  were  any 
effects  on  specific  marker  nutrients  that 
are  difficult  to  absorb  or  are  limited  in 
the  American  diet  (folate,  vitamin  B12, 
calcium,  iron,  and  zinc).  The  purpose  of 
the  12-week  VR  study  was  to  determine 
whether  the  effects  of  olestra  on  the 
status  of  vitamins  A  and  E  that  were 
observed  in  the  12-week  DR  study  could 
adequately  be  compensated  for  by  the 
addition  of  vitamins  to  the  diet. 

The  26-week  DR/VR  and  the  39-week 
VR  studies  were  undertaken  after  the 
12-week  studies  to  evaluate  olestra's 
effects  on  nutrient  status  in  the  period 
beyond  the  maximum  growth  phase. 
The  purpose  of  the  26-week  DR/VR 
study  was  three- fold:  (1)  To  confirm  the 
dose-response  effect  of  olestra  observed 
in  the  12-week  DR  study;  (2)  to  evaluate 
the  effect  of  olestra  on  fat-soluble 
vitamins,  folate,  vitamin  B12,  calcium, 
zinc,  and  iron,  with  longer  exposure 
times  and  lower  olestra  levels  than  had 
been  tested  in  the  12-week  DR  study; 
and  (3)  to  determine  the  amounts  of  fat- 
soluble  vitamins  that  would  need  to  be 
added  to  the  diet  to  compensate  for 
olestra's  effects.  The  39-week  VR  study 
was  designed  to  evaluate  over  a  longer 
exposure  period  the  effects  of  0.25 
percent  olestra  and  added  vitamins  A 
and  E  that  were  measured  in  the  26- 
week  DR/VR  study.  The  4-week  DC 
study  was  designed  to  determine 
whether  olestra's  effects  on  vitamins  A 
and  E  were  dependent  on  the  timing  of 
olestra  consumption  (with  meals  or 
temporally  separated  from  meals)  or  the 
means  by  which  olestra  enters  the  diet 
(as  chips  or  admixed  with  feed). 

a.  Study  design  of  12-  26-,  and  39- 
week  studies.  The  12-week  DR,  12-week 
VR,  26-week  DR/VR,  and  39-week  VR 
pig  studies  used  similar  materials  and 
methods.  The  12-week  DR  study  is 


described  in  depth.  For  the  three  other 
pig  studies,  only  the  differences  from 
the  12-week  DR  study  are  described. 

1.  Twehe-week  DR  study.  The  test 
animals  were  a  domestic,  cross-bred 
strain  of  pigs,  and  were  5  to  7  weeks  of 
age  wrhen  received.  All  treatment  groups 
contained  equal  proportions  of  females 
and  castrated  males.  The  pigs  were 
acclimated  for  14  to  16  days  before 
being  placed  on  experimental  diets: 
During  the  first  7  to  9  days  of  the 
acclimation  period,  the  animals  were 
fed  a  20  percent  protein  swine  chow 
(University  of  Wisconsin-Madison)  ad 
libitum;  during  the  last  7  days  they  were 
fed  the  purified  basal  diet  that  was  fed 
throughout  the  remainder  of  the  study. 

The  basal  diet  was  a  purified  diet 
consisting  of  about  25  percent  casein,  24 
percent  startJi,  24  percent  sucrose,  5 
percent  Alphacel,  14  percent  lard,  and 
8  percent  of  a  vitamin/mineral  premix. 
The  diet  deUvered  about  30  percent  of 
calories  from  fat,  a  level  equivalent  to 
the  target  fat  consumption  level 
recommended  for  the  U.  S.  population, 
but  lower  than  current  actual  fat 
consumption.  The  ratio  of  calories  from 
satu- 

rated:monounsaturated:polyunsaturated 
fats  was  targeted  at  1:1:1. 

The  basaldiet  provided  the  National 
Research  Council  (NRC)  requirements  of 
micronutrients  for  5  to  10  kilogram  (kg) 
pigs.  The  NRC  requirements,  as  a 
percentage  of  the  feed,  decline  for  many 
nutrients  as  a  function  of  increasing 
body  weight.  Therefore,  as  the  pigs 
grew,  most  nutrients  were  actually  fed 
in  excess  of  the  body-weight-specific 
NRC  requirements. 

In  the  basal  diet,  vitamin  A  was 
provided  as  a  3:1  ratio  of  retinol 
equivalents  from  retinyl  palmitate  and 
P-carotene,  respectively.  This  targeted 
ratio  simulated  the  average  dietary 
sources  of  vitamin  A  for  the  U.  S. 
population.  Vitamin  E  was  provided  in 
the  form  of  d,l-a-tocopheryl  acetate. 
Dietary  vitamin  D  was  supplied  as 
ergocalciferol  (vitamin  D2).  In  addition 
to  dietary  vitamin  D,  pigs  in  this  study 
were  exposed  to  2  minutes  of  ultraviolet 
(UV)  light  each  day.  Vitamin  K  was 
provided  as  phylloquinone,  the  major 
source  of  vitamin  K  in  the  human  diet, 
rather  than  as  menadione,  the  form 
typically  added  to  swine  chow.  ^^  Folate 
was  provided  as  folic  acid,  vitamin  Bu 
was  provided  as  cyanocobalamin, 
calcium  as  a  mixture  of  CaHP04»2H20 


28  A  dose  of  20  g  is  equivalent  to  the  consumption 
of  two  1-OE  servings  of  savory  snacks  at  a  single 
meal. 


^'  The  swine  NRC  nutrient  requirement  table  - 
gives  the  vitamin  K  requirement  as  menadione; 
there  is  no  value  listed  for  phylloquinone. 
Therefore,  the  petitioner  calculated  the  added 
amount  of  phylloquinone  based  on  the  assumption 
that  phylloquinone  is  equivalent  to  menadione  on 
a  weight  basis. 


Federal  Registp--   '  V"'    r;i    Vr,    -"n  /  Tnp<,1ay,  January  ^n    i^^^R  /  Rules  and  Regulations 


UMI 


Ifd,  r.ii   Kt'»ist>T  /  Voi.  bl.  Xu.  ^0  /  Tuesday,  January  30,  1996  /  Rules  and  Regulations  3139 


and  CaCOj,  iron  as  FeS04«7H20,  and 
zinc  as  ZnS04«7H20.  The 
micronutrients  were  added  directly  to 
the  diet,  separate  from  the  olestra, 
during  diet  preparation. 

The  12-week  DR  study  consisted  of  7 
groups  of  pigs,  containing  12  pigs  each 
(except  the  control  group  of  20  pigs). 
Olestra  was  added  to  the  diets  at  levels 


of  0  percent  (contrql).  1.1  percent,  2.2 
percent,  3.3  percent,  4.4  percent,  5.5 
percent,  and  7  J  percent  (by  weight). 
The  olestra  was  heated  before 
incorporating  into  the  diet  by  frying 
potato  chips. 

Growth,  feed  intake,  hematology,  and 
clinical  chemistry  measures  and  the 
status  of  vitamins  A,  B12,  D,  E,  and  K, 


and  folate,  calcium,  zinc,  and  iron  were 
measured  at  regular  intervals.  Stores  of 
vitamins  A,  E,  B12,  calcium, 
phosphorus,  zinc,  and  iron  were 
measured  in  the  liver  or  bone  at  the 
termination  of  the  study.  The 
measurements  used  to  assess  the  status 
of  the  various  nutrients  are  summarized 
in  Table  6. 


TABLE  6.— MEASUREMENTS  OF  NUTRIENT  STATUS  IN  THE  12-WEEK  DR  PIG  STUDY 


Nutrient 

Measurements 

Vitamin  A 

Liver  and  serum  concentration 

Vitamin  E 

Liver,  serum,  and  adipose  tissue  concentration 

Vitamin  D 

Serum  concentration  of  25-OHD2,  25-OHD3,  and  1,25-(OH)2D 

Vitamin  K 

Prottirombin  time 

Folate 

Plasma  concentration 

Vitamin  B^ 

Liver  concentration 

Calcium 

Bone,  serum  calcium,  and  bone  ash  concentration 

Phosphofus 

Bone  and  serum  concentration 

Iron 

Liver  iron  concentration   and   semm   concentrations  of  hemoglobin, 
hematocrit,  mean  corpuscular  volume  (MCV),  mean  corpuscular  he- 
moglobin (MCH),  and  mean  corpuscular  hemoglobin  concentration 
(MCHC) 

Zinc 

Liver,  bone,  and  semm  concentration 

u.  Twelve-week  VR  study.  The  12- 
week  VR  study  consisted  of  11  groups 
of  pigs  (one  baseline,  one  control,  and 
nine  treatment  groups),  each  containing 


10  pigs  (5  castrated  males  and  5 
females).  Figs  were  exposed  to  2 
minutes  of  IJV  light  each  day.  The 
amount  of  olestra  and  total  amounts  of 


vitamins  A,  D,  and  E  targeted  to  be  in 
the  diet  for  the  nine  treatment  groups  is 
summarized  in  Table  7. 
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A  premix  was  prepared  to  provide 
additional  amounts  of  vitamin  A  as  well 
as  vitamin  D  for  each  level  of  olestra 
fed.  Vitamin  D  was  added  as  vitamin  Dj 
(ergocalciferol),  while  vitamin  A  was  in 
the  form  of  retinyl  palmitate.  Above- 
basal  levels  of  vitamin  E,  in  the  form  of 
d-o-tocopheryl  acetate,  were  combined 
with  the  olestra  instead  of  adding  it 

TABLE  8.— VITAMIN  DOSES  FOR 


directly  to  the  diet  because  this 
procedure  mimics  that  which  would  be 
used  to  add  vitamin  E  to  olestra  for 
savory  snack  use,  i.e.,  the  vitamin 
would  be  added  directly  to  the  frying 
oil. 

iii.  Twenty-six  week  DR/VR  study. 
The  26-week  DR/VR  study  had  11 
groups,  each  containing  10  pigs  (5 


castrated  males  and  5  females).  Olestra 
was  fed  at  five  levels  (0.25,  0.5,  1.1,  3.3, 
and  5.5  percent).  Seven  of  the  groups 
(baseline,  control,  0.25,  0.5,  1.1,  3.3,  and 
5.5  percent  olestra)  did  not  have  any 
additional  vitamins  above  those  present 
in  the  basal  diet.  The  other  four  groups 
consumed  added  vitamins  as  described 
in  Table  8. 


THE  FOUR  TREATMENT  GROUPS  IN  THE  26-WEEK  DR/VR  PIG  STUDY 
THAT  HAD  VITAMIN  COMPENSATION 


Percent  olestra 


5.5 
0.25 
0.25 
0.25 


Vitamin  A  (lU/kg  diet) 


3,300 
150 
300 
600 


UMI 


Additional  vitamins  were  added  in 
the  same  manner  as  described  for  the 
12-week  VR  study.  The  pigs  in  the 
vitamin-compensated  5.5  percent  olestra 
group  were  exposed  to  2  minutes  of  UV 
light  each  day.  UV  exposure  was 
eliminated  in  the  remainder  of  the 
groups  in  order  to  eliminate  the 
possibility  that  the  UV  light  might  affect 
the  magnitude  of  olestra's  effect  on 
dietary  vitamin  D2.  Instead,  the  diet  was 
modified  by  increasing  the  vitamin  D 
level  to  two  times  the  NRC  requirement 
to  produce  more  readily  measurable 
levels  of  vitamin  D2  in  the  serum. 

In  addition  to  the  measurements  of 
nutrient  status  listed  in  Table  6,  serum 
parathyroid  hormone  (PTH)  was 
monitored. 

jv.  Thirty-nine  week  VB  study.  The 
39- week  VR  study  consisted  of  the 
foHowing  four  groups  of  10  pigs  each  (5 
castrated  males  and  5  females):  baseline, 
control,  0.25  percent  olestra,  and  0.25 
percent  olestra  with  150  lU  vitamin  A/ 
kg  diet  (60  lU/g  olestra)  and  1.71  mg  d- 
a-tocopherol  acetate/g  olestra.  There 
was  no  UV  exposure  in  this  study  and 
the  diet  was  modified  by  increasing  the 
vitamin  D  level  to  two  times  the  NRC 
requirement  to  produce  more  readily 
measurable  levels  of  vitamin  D2  in  the 
serum.  In  addition,  vitamin  K  level  in 
the  basal  diet  was  lowered  to  one-fifth 
the  level  that  was  fed  in  the  other  three 
studies. 

In  addition  to  the  measurements  of 
nutrient  status  listed  in  Table  6,  serum 
parathyroid  hormone  (PTH)  was 
monitored. 

b.  Study  design  of  the  4-week  DC 
study.  Young  pigs,  7  to  9  weeks  of  age 
at  the  start  of  the  study  were  fed  a 
casein-based  diet  formulated  to  contain 
at  least  one  times  the  NRC  requirements 
of  micronutrients.  Five  groups  of  10  pigs 
each  were  fed  0  percent  or  2.2  percent 
olestra  for  4  weeks.  A  sixth  group  of  10 


Vitamin  E  (mg  d-a-tocoptierol  acetate/g  desfra) 


1.71 
1.71 
3.42 
5.13 


pigs  provided  baseline  data  for  vitamin 
A,  D,  and  E  tissue  concentrations.  The 
olestra  was  fed  either  admixed  in  the 
diet,  as  chips  prior  to  each  meal,  as 
chips  prior  to  the  noon  meal  only,  or  as 
chips  fed  between  the  noon  and  evening 
meal. 

The  petitioner  evaluated  the  change 
in  status  of  vitamins  A,  D,  and  E  at  the 
end  of  the  4-week  study  through  serum 
measurements  of  the  concentrations  of 
vitamin  A  (retinol),  vitamin  E  (a- 
tocopherol),  and  vitamin  D  (25- 
hydroxyvitamin  D2  and  25- 
hydroxyvitamin  D3)  and  liver 
measurements  of  vitamin  A  (total  retinol 
and  retinyl  esters)  and  vitamin  E  (a- 
tocopherol). 

c.  Results  and  conclusions  fmm  pig 
studies.  The  results  of  the  4-week  DC 
study  will  be  discussed  in  section 
V.B.4.a.  of  this  document. 

/.  Vitamin  A.  Data  on  the  dose- 
response  effect  of  olestra  on  liver 
vitamin  A  stores  were  collected  in  the 
12-week  DR  study  and  the  26-week  DR/ 
VR  study.  The  petitioner  observed  that 
olestra  caused  a  nonlinear  dose- 
response  reduction  in  hepatic  vitamin  A 
stores,  in  which  lower  amounts  of 
olestra  had  a  greater  proportional  effect 
on  stores,  in  both  the  12-week  DR  and 
26-week  DR/VR  studies.  In  the  26-week 
DR/VR  study,  the  decreases  in  liver 
vitamin  A  (relative  to  rnntrois)  were  45 
percent  (0.25  percent  olestra),  57 
percent  (0.5  percent  olestra),  65  percent 
(1.1  percent  olestra),  and  88  percent  (3.3 
percent  and  5.5  percent  olestra).  The 
reductions  observed  in  the  12-week  DR 
study  were  very  similar,  with  the 
highest  olestra  intake  (7.7  percent) 
causing  a  greater  than  90  percent 
decrease.  Serum  vitamin  A  levels  also 
decreased  in  a  dose-response  maimer 


with  increasing  olestra  intake  in  both 
studies.  ^* 

In  both  the  12-week  VR  and  the  26- 
week  DR/VR  studies,  the  addition  of 
varying  levels  of  vitamin  A  to  the  diet 
resulted  in  a  linear  increase  in  liver 
vitamin  A  stores.  For  the  12-week  VR 
study,  the  petitioner  calculated  that  the 
effect  of  olestra  on  liver  vitamin  A  stores 
could  be  offset  by  adding  58.1  lU  of 
vitamin  A/g  olestra  in  the  diet.  FDA 
calculates  the  appropriate  compensation 
level  separately  for  each  level  of  olestra 
in  the  diet,  because  the  required 
compensation  level  in  lU/g  changed  as 
a  function  of  dietary  olestra  level,  and 
determined  that  the  compensation  level 
ranged  fi-om  130.8  lU  vitamin  AJg 
olestra  at  0.1  percent  olestra  to  45.8  lU 
vitamin  A/g  olestra  at  7.7  percent  olestra 
(Ref.  49). 

For  the  26-week  DR/VR  study,  the 
petitioner  calculated  that  170  lU 
vitamin  A/g  of  olestra  compensates  for 
olestra's  effects  on  vitamin  A  liver 
status,  which  is  equivalent  to  93  ng 
retinyl  palmitate/g  olestra,  or  0.34  RDA 
of  vitamin  A  per  1-oz  serving  of  snacks 
containing  10  g  olestra.  FDA  agrees  that 
this  calculation  is  appropriate  and  that 
when  olestra  is  present  at  0.25  percent 
of  the  pig  diet,  approximately  170  lU  of 
retinol/g  olestra  maintains  the  liver 
vitamin  A  levels  at  control  values  ^^ 
(Ref.  49).  One  hundred  and  seventy  lU 
of  retinol/g  olestra  is  equivalent  to  51 
retinol  equivalents/g  olestra. 

The  petitioner  concluded  and  FDA 
agrees  that  the  results  of  the  39-week  VR 


•"Unlike  adult  pigs,  weanling  pigs  do  not  have 
large  stores  of  vitamin  A  so  liver  stores  are  not  able 
to  compensate  for  olestra's  interference  with 
absorption  of  vitamin  A;  thus  the  effect  on  vitamin 
A  status  is  also  manifest  in  the  serum  levels. 

*»The  estimates  from  the  12-week  study  are 
somewhat  smaller  than  estimates  obtained  from  the 
26-week  pig  study;  in  the  12-week  study,  the 
required  supplementation  level  for  0.25  percent 
olestra  was  128  lU/g  olestra. 


Study  confirm  olestra  s  effect  on  vitamin 
A  liver  stores,  although  FDA  notes  that 
the  amount  of  vitamin  A  added  to  the 
diet  in  the  39-week  study  (60  lU  vitamin 
A/g  olestra)  was  not  sufficient  to 
compensate  for  olestra's  effect  on 
vitamin  A. 

//.  Vitamin  E.  In  the  26-week  DR/VR 
study,  the  decreases  in  liver  vitamin  E 
(relative  to  controls)  were  24  percent  for 
0.25  percent  olestra,  31  percent  for  0.5 
percent  olestra,  53  percent  for  1.1 
percent  olestra,  71  percent  for  3.3 
percent  olestra,  and  75  percent  for  5.5 
percent  olestra.  In  the  12-week  DR 
study,  the  reductions  were  slightly 
larger  (e.g.,  60  percent  for  1.1  percent 
olestra,  69  percent  for  2.2  percent 
olestra,  75  percent  for  3.3  percent 
olestra,  78  percent  for  4.4  percent 
olestra,  80  percent  for  5.5  percent 
olestra,  and  81  percent  for  7.7  percent 


olestra).  Vitamin  E  concentration  in 
adipose  tissue  showed  a  slightly  smaller 
decrease  in  both  studies;  for  example, 
with  5.5  percent  olestra,  adipose 
vitamin  E  concentration  had  fallen  by 
about  73  percent  in  both  the  12-week 
DR  and  26-week  DR/VR  studies. 

The  results  of  the  12-week  DR  and  26- 
week  DR/VR  studies  showed  that  effects 
of  olestra  on  vitamin  E  status  were 
similar  in  the  serum  and  liver,  although 
the  percent  decrease  in  vitamin  E  was 
slightly  larger  for  liver  than  for  serum. 
The  petitioner  concluded,  and  FDA 
concurs,  that  this  relationship  confirms 
that  serum  vitamin  E  concentration  is  a 
reliable  measure  of  vitamin  E  status. 
The  concentration  of  vitamin  E  in 
adipose  tissue  also  changed  in  a  similar 
fashion  to  the  changes  in  serum  and 
liver  concentrations  although  the 


magnitude  and  rate  of  change  were  not 
as  great. 

The  petitioner  concludes  that  2.09  lU 
of  vitamin  E/g  olestra  offset  olestra's 
effects  in  the  12- week  VR  study;  in  the 
26-week  DR/VR  study  (where  olestra 
was  fed  at  a  lower  level),  2.79  lU  of 
vitamin  E/g  olestra  (which  translates  to 
2.06  mg  d-a-tocopheryl  acetate/g 
olestra)  offset  olestra's  effects.  FDA 
concurs  with  the  petitioner's  general 
conclusions  and  with  the  calculated 
level  of  2.79  lU  vitamin  E/g  olestra  from 
liver  measurements  in  the  26-week  VR/ 
DR  study.  FDA's  calculated 
compensation  levels  for  the  other 
studies,  as  shown  in  Table  9,  differ 
slightly  because  of  small  differences  in 
the  choices  of  variables  to  fit  the  curves 
in  the  statistical  analyses  (Refs.  50  and 
51). 
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j'li.  Vitamin  D. — a.  Petitioner 
conclusions.  The  petitioner  concluded 
that  the  12-week  DR  study  established  a 
dose-response  effect  for  olestra  on 
dietary  vitamin  D  at  olestra  levels  up  to 
4.4  percent  of  the  diet,  as  measured  by 
serum  concentration  of  25-OHD2:  the 
serum  concentration  of  25-OHD2  was 
about  10  percent  less  than  control  in  the 
1.1  percent  olestra  group  and  about  35 
percent  less  than  control  in  the  2.2 
percent,  3.3  percent,  and  4.4  percent 
groups.  At  higher  olestra  levels,  changes 
in  the  dietary  contribution  to  total 
circulating  25-OHD  were  confounded  by 
changes  in  the  contribution  from 
vitamin  D3  synthesized  in  the  skin. 

The  petitioner  also  concluded  that  in 
the  12-week  VR  study,  serum 
concentration  of  25-OHD2  increased  in  a 
dose-response  manner  as  the  amount  of 
vitamin  D2  added  to  the  basal  diet  was 
increased,  at  all  levels  of  olestra. 
However,  interpretation  of  the  serum 
25-OHD2  data  at  the  mid-  and  high- 
olestra  levels  (4.4  and  7.7  percent)  was 
confounded  because  the  proportion  of 
25-OHD3  in  the  serum  decreased  with 
increasing  levels  of  olestra  at  these 
treatment  levels.  The  petitioner  has 
suggested,  that  this  decrease  in  serum 
25-OHD3  may  have  resulted  from  the 
effect  of  the  high  levels  of  olestra  on  the 
reabsorption  of  biliary  vitamin  D3. 
Reduced  reabsorption  of  biliary  vitamin 
D3  would  tend  to  increase  the  serum 
concentration  of  25-OHD2  because  of 
diminished  vitamin  D3  competition  for 
the  liver  25-a  hydroxylase. 

Using  the  serum  25-OHD2 
concentrations  from  the  groups  fed  1.1 
percent  olestra  in  the  12-week  VR  study, 
the  petitioner  calculated  that  the 
amount  of  vitamin  D  required  to  restore 
serum  25-OHD2  to  the  control  level  was 
13.0  lU  vitamin  D/g  olestra,  which  is 
equivalent  to  0.33  RDA/1  oz  serving  of 
chips  containing  10  g  olestra.  The 
petitioner  considers  that  the 
confounding  effect  of  vitamin  D3  was 
absent  or  minimal  when  olestra  was  fed 
at  1.1  percent  of  the  diet. 

The  petitioner  concluded  that  in  the 
26-week  DR/VR  study,  5.5  percent 
olestra  (no  extra  vitamins)  reduced 
plasma  25-OHD2  by  20  percent  at  week 
26.  At  week  16,  serum  25-OHD2  levels 
in  the  3.3  percent  and  5.5  percent 
olestra  groups  were  significantly  lower 
than  controls  by  23  percent  and  35 
percent,  respeciively. 

The  petitioner  concluded  that  in  the 
39-week  VR  study,  olestra  decreased 
serum  levels  of  25-OHD2  by  the  same 
magnitude  as  in  the  26-week  DR/VR 
study,  while  serum  25-OHD3,  total 
serum  25-OHD,  and  serum  l,25-(OH)2D 
were  not  affected.  Serum  25-OHD2 
levels  were  13  to  15  percent  lower  than 


week  12  and  week  26.  At  week  39,  the 
values  were  6  to  11  percent  lower  than 
controls,  but  this  difference  was  not 
statistically  significant. 

h.  FDA  conclusions.  FDA  concludes 
that  the  results  of  the  pig  studies  are  of 
limited  utility  for  quantifying  olestra's 
effects  on  vitamin  D,  for  several  reasons. 
First,  FDA  notes  that  vitamin  D  levels 
were  never  measured  in  the  diet  as  fed 
in  any  of  the  pig  studies.  This  lack  of 
measurement  leaves  open  the  possibility 
that  addition  or  mixing  errors  might 
have  occurred,  affecting  the  vitamin  D 
levels  in  the  feed.  Second,  the 
confounding  effect  of  UV  exposure  in 
several  of  the  studies  makes 
interpretation  of  the  results  difficult. 

The  26-week  DR/VR  study  was 
designed  to  prevent  UV  light  exposure 
to  any  group  except  the  5.5  percent 
olestra/low  vitamin  group  where  2 
minutes  of  exposure  were  to  be 
provided  per  day.  However,  an 
accidental  UV  light  exposure  (not  more 
than  13  hours)  to  this  group  on  day  23 
of  the  study  likely  caused  the  very  high 
25-OHD3  levels  and  very  low  25-OHD2 
levels  observed  at  week  4.  In  addition  to 
the  accidental  exposure  of  the  5.5 
percent  olestra/low  vitamin  group  to  UV 
light,  it  appears  that  at  least  10  other 
animals  may  have  been  exposed  to  UV 
light  in  at  least  the  12th  week  of  the 
study,  as  evidenced  by  their  elevated 
serum  25-OHD3  levels.  Because  a 
definitive  cause  for  these  elevated 
serum  25-OHD3  values  could  not  be 
determined,  FDA  considers  the  vitamin 
D  data  from  the  26-week  DR/VR  study 
to  be  confounded  (Ref.  52). 

Although  pigs  in  the  39-week  study 
were  not  exposed  to  UV  light,  pigs 
consumed  only  one  level  of  olestra, 
therefore  no  dose-response  information 
was  obtained. 

FDA  agrees  with  the  petitioner  that  in 
the  12-week  VR  study,  serum 
concentration  of  25-OHD2  increased  in  a 
dose-response  manner  as  the  amount  of 
vitamin  D2  added  to  the  basal  diet  was 
increased,  at  all  levels  of  olestra.  FDA 
further  agrees  with  the  petitioner  that 
the  decrease  in  serum  25-OHD3 
observed  in  the  mid-  and  high-level 
groups  may  have  resulted  from  olestra's 
effects  on  the  reabsorption  of  biliary 
vitamin  D3.  However,  FDA  also  believes 
that  the  serum  25-OHD2  levels  may  have 
been  confounded  by  die  daily  2-minute 
exposure  to  UV  light,  which  caused  an 
increase  in  serum  levels  of  25-OHD3  in 
both  12-week  studies.  Therefore,  FDA 
concludes  that  the  results  from  the  mid- 
and  high-dose  groups  in  the  12-week  VR 
study  cannot  be  used  to  determine  a 
quantitative  compensation  value  for 
vitamin  D2  because  of  the  apparent 


interaction  between  serum  25-OHD3  and 
25-OHD2  levels. 

FDA  believes  that  the  most  useful 
data  from  the  pig  studies  comes  from  a 
comparison  of  the  control  and  1.1 
percent  olestra  groups  in  the  12-week 
VR  study.  Accordingly,  FDA  believes 
that  the  petitioner's  calculation  based 
on  the  12-week  VR  study  that  13  lU 
vitamin  D/g  olestra  will  compensate  for 
olestra's  effects  in  pigs  exposed  to  daily 
UV  light  may  be  an  approximation  of 
appropriate  supplementation  level  for 
vitamin  D.  However,  the  agency  believes 
that  it  cannot  rely  on  the  12-week  VR 
data  by  themselves  to  establish  a 
compensation  value  for  vitamin  D2. 
because  of  the  possible  confounding 
effects  of  UV  exposure  and  the  lack  of 
measurements  of  vitamin  D  levels  in  the 
diets  as  fed  (Refs.  53  and  54). 

iv.  Vitamin  K.  There  were  no 
statistically  significant  effects  of  olestra 
on  prothrombin  time  in  any  of  the  pig 
studies.  The  petitioner  concluded, 
therefore,  that  olestra  does  not  affect 
vitamin  K  status.  Although  FDA  agrees 
that  prothrombin  time  was  not  affected 
by  olestra  consumption,  the  agency  does 
not  believe  that  these  results  are 
adequate  to  determine  the  potential 
effects  of  olestra  on  vitamin  K  status, 
because,  as  discussed  below, 
prothrombin  time  is  not  a  sufficiently 
sensitive  analytical  method  and  the 
diets  of  the  test  animals  appear  to  have 
been  overfortified  with  vitamin  K. 

Prothrombin  time  is  an  insensitive 
indicator  of  vitahiin  K  status.  The 
petitioner  agrees  that  there  are  more 
sensitive  indicators  of  vitamin  K  status 
such  as  direct  measurements  of  clotting 
factors  in  blood,  urinary  excretion  of  y 
carboxyglutamic  acid,  and  plasma  levels 
of  des-carboxylated  or  under- 
carbox)'lated  vitamin  K-dependent 
proteins  (the  PIVKA-II  assay).  The 
petitioner  states  however,  that  these 
methods  were  not  used  because  they 
had  not  been  used  previously  or 
validated  in  the  pig  and  no  body  of 
historical  data  exists.  Nevertheless,  FDA 
believes  that  use  of  an  insensitive 
indicator  limits  the  conclusions  that  can 
be  drav.'n  from  these  pig  studies 
regarding  vitamin  K  status. 

FDA  believes  that  the  usefulness  of 
the  data  from  the  12- week  and  26-week 
DR/VR  studies  is  further  limited 
because  test  animal  diets  were 
oversupplemented  with  vitamin  K. 
Because  vitamin  K  is  a  highly  lipophilic 
fat-soluble  vitamin,  FDA  considers  it 
reasonable  to  assume  that  it  will 
partition  into  the  olestra  in  the  GI  tract, 
in  the  same  manner  as  the  other  fat- 
soluble  vitamins.  Thus,  * 
oversupplementation  is  significant 


3144 


>•<]<■ 


TJ' 


Ri 


/  Vol. 


61,  No.  20  /  Tuesday.  January  30.  1996  /  Rules  and  Regulations 


I 

FcHf^ral   Rt>i;isffT  /  Vol.  61,  No.  20  /  Tuesday,  January  30,  1996  /  Rules  and  Regulations  3145 


UMI 


because  it  could  mask  any  effect  of 
olestra  on  vitamin  K  status. 

FDA  believes  the  pig  diets  were 
oversupplemented  with  vitamin  K  in 
the  12- week  and  26- week  DR/VR  studies 
for  two  reasons.  First,  the  NRC 
requirement  for  vitamin  K  in  swine  is  in 
terms  of  amounts  of  menadione,  not 
phylloquinone  (the  form  of  vitamin  K 
fed  to  the  pigs).  The  NRC  requirement 
for  menadione,  500  >ig/kg,  is  in  a  corn- 
soybean  meal  base  and  this  likely 
exceeds  the  requirements  needed  for  a 
casein-based  semisynthetic  diet  that 
should  not  contain  any  substance  that 
might  inhibit  vitamin  K  metabolism. 
Second,  FDA  disagrees  with  the 
petitioner's  assumption  that 
phylloquinone  is  necessarily  of  equal 
potency  on  a  weight  basis  as 
menadione.  Unlike  phylloquinone, 
menadione  is  biologically  inactive  and 
must  be  alkylated  in  the  liver  to 
menaquinone  to  become  biologically 
active.  Phylloquinone.  following 
intracardiac  administration,  was  10 
times  more  active  than  menadione  on  a 
weight  basis  at  restoring  the 
prothrombin  response  in  rats  that  were 
partially  depleted  of  vitamin  K  (Ref.  55). 
Therefore,  FDA  cannot  rule  out  the 
possibility  that  phylloquinone  is  a  more 
potent  source  of  vitamin  K  on  a  weight 
basis  than  menadione  in  swine 
following  oral  administration,  which 
would  lead  to  further 
oversupplementation  (Ref.  56). 

4.  Overall  Conclusions  Regarding 
Olestra  s  Effects  on  Fat-Soluble 
Vitamins 

a.  Consumption  scenarios.  The 
petitioner  has  asserted  that  in  the  8- 
week  human  studies  and  in  all  of  the 
pig  studies  (except  the  4-week  DC 
study),  olestra's  effects  on  fat-soluble 
nutrients  are  exaggerated  because  the 
additive  was  always  consumed  with 
meals.  In  addition,  in  the  pig  studies, 
olestra  was  admixed  with  all  the  feed, 
rather  than  being  present  in  only  select 
dietary  ingredients  (such  as  chips).  The 
petitioner  hypothesizes  that  if  olestra  is 
eaten  in  a  snar'-,  between  meals  (instead 
of  being  eaten  with  a  meal),  there  will 
be  fewer  nutrients  available  with  which 
it  can  interact,  and  that  olestra's  effects 
on  nutrients  would  be  expected  to  be 
greatest  when  olestra  and  the  nutrients 
are  intimately  intermixed  in  the  GI  tract 
at  the  same  time. 

The  petitioner  has  provided  results  of 
consumption  surveys  showing  that  in 
the  United  States,  at  the  estimated  90th 
percentile  consumption  level,  savory 
snacks  are  eaten  only  four  times  per 
week,  and  one-third  of  those  occasions 
are  between  meals.  With  this 
consumption  pattern,  olestra  savoly 


snacks  will  be  eaten  32  times  in  an  8- 
week  period  (as  compared  to  168  meals 
during  that  time),  and  20  of  those  times 
will  be  with  meals.  (In  other  words, 
during  the  8-week  period,  148  meals  (or 
88  percent)  will  be  consumed  without  a 
savory  snack.)  These  data  mean  that, 
although  a  majority  of  snacks  are  eaten 
with  meals,  because  of  the  infrequency 
of  snack  consumption,  a  majority  of 
nutrient  intake  will  occur  in  the  absence 
of  olestra  savory  snacks.  In  contrast,  in 
both  8-week  studies,  olestra  was  eaten 
165  times  in  8  weeks  with  every  meal, 
which  means  that  essentially  all  of  the 
nutrient  intake  occurred  with  olestra 
consumption. 

The  petitioner  presented  the 
following  examples  of  the  consequences 
of  consiunption  patterns  on  olestra's 
effects  on  nutrients.  First,  the  petitioner 
calculated  the  expected  effect  of  olestra 
on  P-carotene  in  consumers  eating 
snacks  with  the  eating  patterns  reported 
in  the  MRCA  survey  data.  ^°  In  the  first 
scenario,  the  petitioner  assumed  that 
absorption  of  ^-carotene  eaten  with 
olestra  would  be  decreased  by  60 
percent  and  absorption  of  p-carotene  " 
eaten  at  all  other  times  would  not  be 
affected.  In  a  second  scenario,  presented 
at  the  Olestra  Working  Group  and  FAC 
meetings,  ^^  the  petitioner  assumed  that 
absorption  of  ^-carotene  eaten  with 
olestra  would  be  decreased  by  60 
percent,  absorption  of  P-carotene  eaten 
at  eating  occasions  either  before  or  after 
the  olestra  eating  occasion  would  be 
decreased  by  30  percent,  and  absorption 
of  P-carotene  eaten  at  all  remaining 
times  would  not  be  affected.  Using  these 
assumptions  the  petitioner  calculated 
that  an  average  snack  consumer  would 
have  a  decrease  in  serum  P-carotene 
levels  of  5.6  percent  in  the  first  scenario 
and  about  6.8  percent  in  the  second 
scenario.  For  the  heaviest  consumers 
(top  10  percent),  the  first  scenario 
would  result  in  a  decrease  in  serum 
levels  of  about  10  percent,  while  the 
second  scenario  would  result  in 
decreases  of  13  to  14  percent. 

The  petitioner  further  asserts  that  the 
4-week  DC  study  in  pigs  and  16-week 
vitamin  E  study  provide  evidence  that 
olestra's  effects  on  fat-soluble  nutrients 
measured  in  the  pig  studies  and  in  the 
8-week  human  studies  exaggerate  the 
effects  expected  with  a  normal  savory 
snack  consumption  pattern.  This  effect 
is  confirmed  by  a  comparison  of  the  8- 
week  DR  study  (where  olestra  and  the 
vitamins  were  always  consumed 
concurrently)  with  results  of  the  16- 
week  vitamin  E  study  (in  which  free- 
living  subjects  consumed  olestra 


^  Transcript,  vol.  1.  p.  84  and  vol.  3,  p.  234. 
"  Transcript,  vol.  3,  p.  234. 


throughout  the  day  but  not  necessarily 
concurrently  with  the  consumption  of 
all  vitamin  E  or  carotenoids).  In  the  8- 
week  DR  study,  the  effects  on  vitamin 
E  status  and  serum  P-carotene 
concentration  measured  in  the  20  g/d 
olestra  group  are  about  three-fold  greater 
than  those  measured  in  the  free-living 
subjects  in  the  16-week  vitamin  E  study 
consuming  18  g/d  olestra. 

In  the  4-week  DC  study  in  pigs,  the 
reduction  of  vitamin  A  liver  stores  in 
pigs  fed  2.2  percent  olestra  was  about  44 
percent  compared  to  controls  when 
olestra  was  fed  admixed  in  the  diet  and 
about  14  percent  when  olestra  was  fed 
in  potato  chips  with  all  meals. 
Similarly,  the  reduction  of  liver  and 
serum  vitamin  E  concentrations  in  pigs 
fed  2.2  percent  olestra  admixed  in  the 
diet  was  about  twice  as  large  (60  percent 
for  liver  and  52  percent  for  serum 
compared  to  controls)  when  olestra  was 
fed  admixed  as  when  olestra  was  fed  in 
potato  chips  with  all  meals  (30  percent 
and  20  percent  for  liver  and  serum, 
respectively).  Therefore,  the  jjetitioner 
has  concluded  that  the  effects  of  olestra 
that  were  measured  in  the  12-week  DR, 
12-week  VR,  26-week  DR/VR,  and  39- 
week  VR  pig  studies  were  exaggerated 
by  about  3-fold  for  vitamin  A  and  about 
2-fold  for  vitamin  E  over  what  would 
have  been  observed  if  the  olestra  were 
fed  in  chips  with  meals. 

FDA  agrees  that  when  savory  snacks 
containing  olestra  are  eaten  without 
other  foods,  olestra's  effects  on  fat- 
soluble  vitamins  will  be  less  than  the 
effects  measured  in  the  8-week  human 
studies  or  in  the  12-,  26-,  and  39-week 
pig  studies.  However,  FDA  concludes 
that,  given  the  wide  variety  of  possible 
dietary  patterns,  the  most  protective 
approadi  is  to  ensure  that  compensation 
levels  that  accommodate  most,  if  not  all 
of  those  dietary  patterns.  Slight 
overcompensation  with  vitamins  A,  E, 
D,  and  K  that  might  occur  if  an 
individual  were  to  eat  all  olestra- 
containing  snacks  separate  from  other 
foods  would  not  raise  any  health 
concerns,  as  discussed  below.  In 
contrast,  the  potential  for  developing 
vitamin  deficiencies  iu  some  of  the 
population  that  preferentially  eat 
olestra-containing  snacks  with  meals  is 
of  sufficient  concern  to  merit  this 
approach.  Further,  calculating 
compensation  levels  using  the  with- 
meal  study  results  provides  an 
additional  measure  of  safety,  because 
based  on  the  MRCA  data,  it  is  probable 
that  not  all  olestra  consumed  in  savory 
snacks  will  be  eaten  with  meals. 
Therefore,  FDA  is  not  relying  on  the 
results  of  the  contextual  studies  or 
calculations  based  on  eating  patterns  in 


evaluating  the  safety  of  olestra  with 
regard  to  nutrient  effects. 

o.  Vitamin  A.  FDA  and  the  petitioner 
agree  that  olestra's  effects  on  vitamin  A 
present  significant  health  concerns  and, 
therefore,  compensation  for  olestra's 
interference  with  this  vitamin's 
absorption  should  be  made.  The  pig 
studies  show  that  olestra  consumption 
has  a  dose-response  effect  on  vitamin  A 
that  is  nonlinear,  having  the  greatest 
effect  (on  a  per-gram-of-olestra  basis)  at 
low  olestra  consumption  levels.  The 
level  of  vitamin  A  compensation  was 
calculated  using  data  from  the  pig 
studies  in  which  the  effect  of  olestra  and 
olestra  with  added  retinyl  palmitate  on 
vitamin  status  were  determined.  Thus, 
the  pig  studies  provide  the  most  direct 
measure  of  vitamin  A  status. 
Calculations  were  based  on  the  effect  at 
the  lower  olestra  doses  to  ensure  that 
compensation  is  sufficient  for  all 
consumers. 

Both  the  petitioner  and  FDA  have 
calculated  that  170  IU  of  vitamin  A/g 
olestra  (51  retinol  equivalents/g) 
compensates  for  olestra's  effects  on 
vitamin  A  (from  both  preformed  vitamin 
A  and  the  provitamin  A  carotenoids). 
This  amount  is  equivalent  to  0.34  times 
the  RDA  in  a  1-oz  serving  of  savory 
snacks  containing  10  g  of  olestra. 

The  results  of  the  vitamin  A/ fat  study 
in  humans  showed  that  only  the  highest 
dose  of  olestra  (32  g/d)  had  a 
measurable  effect  on  preformed  vitamin 
A  absorption.  This  direct  measurement 
of  olestra's  effect  on  absorption  of 
preformed  vitamin  A  in  humans  shows 
less  of  an  effect  than  the  observed  effect 
on  vitamin  A  stores  in  the  pig  studies, 
a  difference  likely  due  to  the  decreased 
absorption  of  carotenoids  in  the  pig 
studies,  which  are  therefore  less 
available  as  provitamin  A  sources. 
Vitamin  A  added  to  olestra  in  the  12- 
week  DR,  26-week  DR/VR  and  39-week 
VR  pig  studies  compensated  for  both  the 
loss  of  preformed  vitamin  A  and 
carotenoids  as  provitamin  A  sources,  as 
it  would  when  olestra  is  compensated  in 
savory  snacks.  Therefore,  FDA 
concludes  that  relying  on  the  pig  data  to 
calculate  the  compensation  level  will 
account  for  olestra's  effects  on 
absorption  of  both  preformed  vitamin  A 
and  carotenoids  as  contributors  to  the 
vitamin  A  body  stores. 

During  the  Olestra  Working  Group 
meeting,  the  members  of  the  Olestra 
Working  Group  unanimously  agreed 
that  FDA  had  appropriately  evaluated 
the  amount  of  vitamin  A  with  which 
olestra  should  be  compensated,  ^z 

At  the  FAC  meeting,  Dr.  Rodier,  an 
embryologist  and  member  of  the  FAC, 


expressed  concern  about  the  potential 
toxicity,  especially  teratogenicity,  of  the 
vitamin  A  that  would  be  added  to 
olestra.  ^3  she  pointed  out  that  since 
1986,  the  Teratology  Society  has 
recommended  that  vitamin  supplements 
not  contain  preformed  vitamin  A,  but 
that  they  contain  carotenoids  instead. 
FDA  is  aware  of  a  recent  study 
investigating  the  teratogenicity  of 
vitamin  A  intake  (Ref.  57),  in  which  an 
association  was  found  between  the 
prevalence  of  defects  associated  with 
cranial-neural-crest  tissue  in  babies  hnd 
consumption  by  their  mothers  of 
preformed  vitamin  A  supplements 
during  pregnancy.  The  researchers 
found  an  apparent  threshold  for  the 
effect  of  about  10,000  IU  of 
supplemental  preformed  vitamin  A  (i.e., 
in  addition  to  vitamin  A  consumed  in 
the  diet).  Consumers  eating  large 
amounts  of  olestra  might  obtain  a  small 
amount  of  bioavailabie  vitamin  A  from 
olestra  because  the  compensation  level 
was  calculated  from  low  olestra  doses 
where  the  effect/g  olestra  is  the  highest. 
However,  because  the  teratogenic  effects 
seen  by  Rothman  et.  al.,  occur  with 
vitamin  A  intakes  more  than  10,000  IU 
above  that  which  is  consumed  in  the 
daily  diet,  and  because  most  of  the 
vitamin  A  in  olestra  will  remain  in  the 
olestra  as  it  passes  through  the  body, 
FDA  concludes  that  there  is  no 
reasonable  scenario  of  olestra 
consumption  from  savory  snacks  that 
would  lead  to  vitamin  A  leaching  out  of 
the  olestra  at  levels  anywhere  near 
10,000  IU.  Therefore,  the  agency  is 
requiring  vitamin  A  compensation  at 
170  lU/g  olestra  (51  retinol  equivalents/ 

g)- 

c.  Vitamin  E.  FDA  and  the  petitioner 

agree  that  olestra's  effects  on  vitamin  E 

present  significant  health  concerns  and, 

therefore,  compensation  for  this  vitamin 

should  be  made.  Serum  data  from  the 

human  studies  provide  the  basis  for 

calculating  the  appropriate 

compensation  level  for  vitamin  E,  and 

the  calculations  are  supported  by  the 

results  of  the  pig  studies.  The  petitioner 

has  calculated  that  1.9  mg  a-tocopherol 

equivalents  (2.8  IU  vitamin  E)  should  be 

added  per  g  of  olestra  to  compensate  for 

olestra's  effect  on  vitamin  E  levels.  This 

amount  is  equal  to  0.94  times  the  RDA 

in  a  1-oz  serving  of  snack  containing  10 

g  of  olestra.  The  compensation  level 

calculated  from  the  pig  studies  for  the 

lowest  olestra  consumption  level  (which 

shows  the  largest  effect  when  calculated 

per  g  of  olestra)  is  2.79  IU  vitamin  E/g 

olestra,  which  is  essentially  the  same  as 


'^Transcript,  vol.  3,  pp.  220-22S. 


''Dr.  Patricia  Rodier,  is  a  senior  scientist  in  the 
Department  of  Obstetrics  and  Gynecology, 
University  of  Rochester.  Transcript,  vol.  4.  p.  99. 


the  compensation  level  calculated  from 
the  8-week  human  studies. 

During  the  Olestra  Working  Group 
meeting,  the  members  of  the  Olestra 
Working  Group  unanimously  agreed 
that  FDA  had  appropriately  evaluated 
the  amount  of  vitamin  E  with  which 
olestra  should  be  compensated. 
Therefore,  FDA  is  requiring  vitamin  E 
compensation  at  2.8  lU/g  olestra  (1.9  mg 
a-tocopherol  equivalents/g  olestra), 
which  will  adequately  compensate  for 
olestra's  effects  in  all  realistic 
consumption  scenarios. 

d.  Vitamin  D.  The  petitioner 
concluded  that  the  effects  of  olestra  on 
vitamin  D2  concentration  do  not  warrant 
compensation  with  vitamin  D.  As 
support,  the  petitioner  cites  the  absence 
of  changes  in  serum  l,25-OH2D 
concentration  in  the  pig  studies  as 
evidence  that  olestra  has  no  significant 
effect  on  overall  vitamin  D  status 
despite  the  decrease  in  dietary  vitamin 
D2  status.  Typically,  the  contribution  of 
dietary  vitamin  D  to  total  vitamin  D 
status  in  the  general  population  is  from 
10  to  20  percent  (the  rest  from  sunlight- 
induced  synthesis  in  the  body). 
Therefore,  the  petitioner  reasons  that  a 
23  percent  decrease  in  dietary  vitamin 
D  status  would  result  in  only  a  2.3  to  4.6 
percent  reduction  in  overall  vitamin  D 
status  in  a  normal  healthy  human  under 
the  exaggerated  conditions  of  olestra 
consumption  used  in  the  studies.  In 
worst-case  situations,  where  dietary 
vitamin  D  can  contribute  up  to  50 
percent  of  total  vitamin  D,  the  petitioner 
calculates  that  the  reduction  in  overall 
vitamin  D  status  would  be  11.5  percent 
when  olestra  was  consumed  with  every 
meal. 

FDA  disagrees  with  the  petitioner's 
position  that  the  effect  of  olestra  on 
vitamin  D  is  not  sufficient  to  warrant 
compensation.  Although  most 
individuals  can  produce  vitamin  D 
through  exposure  to  sunlight,  there  are 
some  people  who  may  not  synthesize 
sufficient  vitamin  D  to  compensate  for 
potential  decreases  due.to  olestra 
effects,  either  because  they  are  not 
exposed  to  sufficient  sunlight  or 
because  they  utilize  sunlight  poorly  to 
synthesize  vitamin  D.  Therefore,  FDA 
concludes  that  compensation  for 
vitamin  D  should  also  be  required  for 
olestra-containing  foods. 

From  the  8-week  human  studies,  the 
petitioner  calculated  that  0.07  ng 
vitamin  D2/g  olestra  (0.07  times  the  RDA 
per  10  g  of  olestra)  would  be  sufficient 
to  compensate  for  the  olestra-induced 
decrease  in  25-OHD2.  FDA  notes  that  in 
the  8-week  VR  study,  0.2  ng  vitamin  D2/ 
g  olestra  slightly  overcompensated  for 
olestra's  effects  on  vitamin  D  status,  as 
measured  by  total  25-OHD  levels. 
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However,  these  values  are  based  on  only 
two  compensation  levels,  and  may  be 
confounded  by  the  fact  that  serum 
vitamin  D  levels  continued  to  decrease 
over  time  in  the  study. 

The  petitioner  has  also  calculated, 
from  the  1.1  percent  olestra  group  of  the 
12-week  DR  pig  study,  that  13.0  lU 
vitamin  D/g  olestra  (0.33  times  the  RDA 
per  10  g  of  olestra)  would  compensate 
for  olestra's  effects  in  that  group. 
Although  the  design  of  that  study  also 
contains  some  weaknesses,  FDA 
believes  that  the  results  of  both  the  pig 
study  and  the  8-week  human  studies, 
considered  together,  support  the  need 
for  a  compensation  level  and  provide  an 
approximation  of  an  appropriate  level. 

Given  the  importance  of  vitamin  D. 
FDA  concludes  that  it  is  preferable  to 
compensate  consistent  with  olestra's 
demonstrated  effects  on  vitamin  D. 
rather  than  risk  a  deficiency  (Ref.  58). 
FDA  concludes  that  addition  at  levels  of 
12  lU  vitamin  D/g  olestra  (0.3  jig/g 
olestra)  or  0.3  times  the  RDA  per  10  g 
of  olestre,  is  adequate  to  compensate  for 
any  vitamin  D  that  is  lost  due  to 
diminished  absorption  caused  by 
olestra.  This  level  of  vitamin  D  includes 
the  amount  that  was  observed  to 
compensate  for  olestra's  effects  in  the 
12-week  DR  pig  study  and  is  slightly 
higher  than  the  0.2  ^g/g  that  was 
observed  to  be  sufficient  in  the  8-week 
VR  human  study.  During  the  Olestra 
Working  Group  meeting,  the  members  of 
the  Olestra  Working  Group 
unanimously  agreed  that  FDA  had 
appropriately  evaluated  the  amount  of 
vitamin  D  with  which  olestra  should  be 
compensated. 

This  level  of  vitamin  D  compensation 
does  not  raise  any  toxicity  concerns, 
even  if  olestra  as  actually  consumed  has 
no  effect  on  the  absorption  of  vitamin  D, 
because  it  is  generally  accepted  in  the 
medical  community  that  one  would 
have  to  ingest  five  times  the  RDA  (the 
RDA  is  400  ^g  of  vitamin  D)  before 
toxicity  effects  begin  to  occur  (Ref.  59). 
Thus,  slight  overcompensation  with 
vitamin  D  would  not  cause  health 
concerns.  Assuming  that  the  daily  diet 
contains  an  RDA  of  vitamin  D.  olestra 
would  have  to  contribute  four  times  the 
RDA  (or  1,600  lU),  which  is  equivalent 
to  the  amount  added  to  about  13  oz  of 
potato  chips,  to  reach  levels  where 
toxicity  effects  begin.  However,  most  of 
the  vitamin  D  in  olestra  would  not  be 
bioavailable.  Therefore,  FDA  is 
requiring  comf>ensation  with  12  lU 
vitamin  D/^  olestra  (0.3  |ig/g  olestra). 

e.  Vitamin  K. — j.  Petitioner 
conclusions.  The  petitioner  concluded 
that  the  effects  of  olestra  on  serum 
phylloquinone  levels  will  not  pose  a 
potential  public  health  concern,  and 


therefore,  compensation  of  olestra 
savory  snacks  with  vitamin  K  is  not 
necessary.  The  petitioner  based  this 
conclusion  on:  (1)  The  absence  of 
olestra  effects  on  the  sensitive  measures 
of  vitamin  K  function  under  exaggerated 
conditions  of  the  studies  conducted  in 
humans;  (2)  the  presence  in  the  U.S. 
diet  of  significantly  more  vitamin  K 
than  the  single  RDA  fed  in  the  studies 
in  which  no  effects  on  sensitive 
measures  were  observed;  (3)  the  fact  that 
the  dietary  level  of  vitamin  K  associated 
with  detectable  effects  on  sensitive 
functional  parameters  is  well  below  the 
RDA;  and  (4)  the  absence  of  either  a 
dietary  pattern  consistent  with,  or 
clinical  evidence  for.  the  existence  of 
subgroups  within  the  U.S.  population  at 
risk  of  vitamin  K  deficiency. 

The  petitioner  concluded  that 
functional  measures  of  vitamin  K  status 
provide  a  reliable  basis  for  public  health 
decisions  regarding  this  vitamin, 
because  these  measures  provide  a  direct 
assessment  of  the  ability  of  the  vitamin 
K  supplied  to  the  tissues  to  maintain 
normal  vitamin  K  function.  Because. 
unHke  vitamins  A.  D.  and  E.  there  are 
no  significant  phylloquinone  stores  in 
the  body  and  serum  concentrations  of 
the  vitamin  fluctuate  significantly 
throughout  the  day,  these  functional 
measures  provide  an  integrated  picture 
of  the  supply  of  vitamin  K  over  a  time 
period  as  short  as  2  to  3  days.  Fasting 
serum  measures  of  phylloquinone.  on 
the  other  hand,  may  not  reflect  the  true 
status  of  vitamin  K  because  of  the  very 
short  half-life  of  the  vitamin  in  the 
plasma  (less  than  2  hours).  At  any  given 
time  during  the  day.  the  serum 
concentration  of  phylloquinone  may 
suggest  low  or  inadequate  vitamin  K 
supply,  while  the  tissues  may  be 
receiving  more  than  adequate  amounts 
to  support  maximal  rates  of 
carboxylation. 

The  petitioner  further  concluded  that 
urinary  Gla  excretion  and  plasma  des-y- 
carboxylated  prothrombin  (PrVKA-II) 
are  the  markers  of  vitamin  K  function 
that  best  reflect  the  integrated  vitamin  K 
status  of  the  individual  over  time.  If  the 
phylloquinone  supply  from  the  diet  falls 
'oeiow  a  level  adequate  to  support 
maximal  synthesis  of  vitamin  K- 
dependent  proteins  in  the  body, 
PrVKA-U  and  urinary  Gla  will  change  to 
reflect  the  inadequate  supply.  The  half- 
lives  of  prothrombin  (Factor  11)  and  of 
the  vitamin  K-dependent  proteins 
which  contribute  the  majority  of  the 
urinary  Gla  excretion  (60  hours  or  more) 
are  significantly  longer  than  the  half-life 
of  phylloquinone  in  plasma  (about  2 
hours).  Therefore,  the  petitioner  argues, 
these  functional  measures  provide  a 
sensitive  index  of  potential  chronic 


effects  on  the  adequacy  of  vitamin  K  in 
the  diet.  Urinary  Gla  is  particularly 
important  because  it  reflects 
carboxylation  of  vitamin  K-dependent 
proteins  in  all  tissues,  including  bone 
and  kidney.  Although  the  petitioner 
believes  that  compensation  for  vitamin 
K  is  unnecessary,  the  petitioner  has 
evaluated  olestra's  effect  on  vitamin  K 
by  comparing  serum  vitamin  K  levels 
with  vitamin  K  dietary  intake  at  varying 
olestra  levels,  and  has  determined  that 
3.3  >ig  vitamin  K/g  olestra  will  restore 
serum  vitamin  K  levels  to  those  of  the 
control  group.  This  level  is  less  than 
one-half  of  the  80  ^g  RDA.  when 
contained  in  a  1-oz  serving  of  savory 
snacks  containing  10  g  olestra.  Because 
the  8-week  DR  study  was  not  designed 
to  assess  the  olestra  dose  response  for 
vitamin  K,  the  compensation  level 
calculated  by  the  petitioner  is  only  an 
estimate  of  an  appropriate 
compensation  level. 

a.  FDA  conclusions.  FDA  concludes 
that  the  data  from  the  8-week  human 
studies  show  that  serum  vitamin  K 
levels  were  decreased  by  consumption 
of  olestra.  and  that  the  lack  of  effect  on 
functional  assays  could  be  attributable 
to  the  use  of  a  subject  population  that 
is  not  at  risk  for  vitamin  K  deficiency. 
Similarly,  as  noted,  the  lack  of  an 
olestra  effect  on  prothrombin  time  in  the 
pig  studies  may  be  explained  by  the 
insensitivity  of  the  analytical  method 
and  oversupplementation  of  the  test  diet 
with  vitamin  K.  While  olestra  may  not 
pose  a  health  risk  due  to  moderate 
reductions  in  serum  vitamin  K  levels  for 
healthy  adults  consuming  diets  that,  on 
average,  provide  them  with  the 
minimum  RDA  for  fat-soluble  vitamins 
and  other  nutrients,  these  reductions  of 
vitamin  K  could  be  of  concern  for 
segments  of  the  population  at  risk  for 
vitamin  K  deficiency  or  where  the 
control  of  blood  clotting  is  more  critical. 

There  were  no  studies  designed  to 
assess  the  dose-response  nature  of 
olestra's  effect  on  vitamin  K.  The  pig 
studies  are  not  useful  in  this  case 
because  of  the  uncertainty  regarding  the 
activity  of  menadione  and 
phylloquinone  in  the  swine  diet  and  the 
likelihood  that  the  NRG  requirements 
for  swine  are  much  higher  than  actual 
need.  In  contrast,  the  8-week  DR  study 
in  humans  is  useful  for  estimating  an 
appropriate  compensation  level  because 
the  diet  contained  approximately  1  RDA 
of  vitamin  K  and  the  dietary  levels  of 
vitamin  K  on  the  day  before  blood 
draws  varied  for  each  blood  draw. 

FDA  believes  that  the  consequences  of 
vitamin  K  depletion  are  sufficiently 
serious  and  their  onset  so  sudden  as  to 
warrant  addition  of  vitamin  K  to  olestra- 
containing  food.  Also,  it  is  well 


recognized  in  the  medical  community 
that  large  doses  of  vitamin  K  can  be 
tolerated  with  no  toxic  effects.  ^*  Thus, 
even  if  compensation  with  vitamin  K  is 
not  necessary  for  all  olestra  consumers, 
such  compensation  poses  no  safety 
concern.  FDA  further  believes  it  is 
appropriate  to  require  compensation  at 
a  level  somewhat  higher  than  that 
calculated  from  the  8-week  DR  study,  to 
provide  a  greater  assurance  of  safety. 
Given  that  the  RDA  is  80  ^g/d  and 
vitamin  K  exhibits  no  known  toxicity, 
FDA  recommended  at  the  Olestra 
Working  Group  and  the  FAC  meetings 
that  a  level  of  8  ^g  vitamin  K/g  olestra, 
or  one  times  the  RDA  per  10  g  of  olestra, 
would  provide  an  adequate 
compensation  level  of  vitamin  K  and 
would  not  cause  any  concern  over 
toxicity. 

During  the  Olestra  Working  Group 
meeting,  the  members  of  the  Olestra 
Working  Group  unanimously  agreed 
that  FDA  had  appropriately  evaluated 
the  amount  of  vitamin  K  with  which 
olestra  should  be  compensated. 
Although  there  was  no  disagreement 
among  FAC  members  that  slight 
overcompensation  with  vitamin  K 
would  not  be  of  concern  to  the  general 
public,  a  Working  Group  member  ^^  and 
two  presenters  '^  expressed  concern 
about  the  effect  that  olestra 
consumption  (whether  or  not 
compensated  with  vitamin  K)  would 
have  on  persons  for  whom  blood 
clotting  should  be  controlled,  such  as 
persons  taking  coumarin  drugs. 

Dr.  John  Suttie,  a  researcher  in  the 
vitamin  K  field,  '^  responded  to  these 
concerns.  Dr.  Suttie  stated  that 
monitoring  of  Coumadin  therapy  is  a 
well-recognized  problem,  and  that 
Coumadin  doses  must  be  titrated 
because  of  a  number  of  adverse 
influences  in  such  therapy.  He  and  the 
petitioner's  stated  that  diet  is  usually 
not  one  of  the  primary  factors  of 


'^FDA  is  not  awaroofarty  Inxic  effects  of 
phylloquinone.  In  addition  targe  qu.intities  are 
routinely  given  for  certain  speciflc  situations.  For 
example,  infants  usually  receive  a  single  doso  of  0.5 
to  1.0  mg  vitamin  K  injected  intramuscularly 
shortly  after  birth  to  protect  against  bleeding. 

^' Donna  Rich,iid.-.oii,  I.D.,  R.N.,  ffoward 
University,  Midlantic  Women's  Health  Initiative. 
Ms.  Richardson  is  a  member  of  the  FAC  (Transcript, 
vol.  3.  p.  255). 

^oDr.  Michael  Jacobsnn,  CSPI  (Transcript,  vol.  3. 
p.  179  and  vol.  4,  p.  15),  and  Dr.  Ian  Greaves, 
Associate  Professor,  and  Deputy  Director, 
Minnesota  Center  for  Environmental  and  Health 
Policy.  University  of  Minnesota  School  of  Public 
Health.  Dr.  Greavps  presented  at  the  reque.st  of  CSPI 
(Transcript,  vol.  2,  p.  267). 

^'Dr.  lohn  Suttie  is  a  biochemist  and  nutritionist  ' 
at  the  University  of  Wisconsin.  Dr.  Suttie  consulted 
with  the  petitioner  and  presented  at  its  request. 
Transcript,  vol.  3.  p.  256. 

"Dr.  John  Peters,  Procter  and  Gamble,  Transcript 
vol.  1,  p.  147. 


concern  in  anticoagulation  therapy, 
even  though  dietary  vitamin  K  intake 
can  vary  day-to-day  by  three-  to  four- 
fold. Dr.  Suttie  asserted  that  changes 
due  to  consumption  of  vitamin  K- 
compensated  olestra  would  likaly  be 
within  the  normal  range  of  dietary 
variation. 

FDA  concurs  with  Dr.  Suttie's 
statements  and  concludes  that  olestra 
should  be  compensated  with  8  jig 
vitamin  K/g  olestra.  The  majority  of  the 
FAC  members  also  agreed  that  olestra 
should  be  compensated  with  vitamin  K, 
and  that  the  level  selected  by  FDA  is 
appropriate.  FDA  notes  that  if,  in  the 
future,  the  petitioner  develops  data  that 
demonstrate  that  a  lower  level  of 
compensation  would  be  adequate,  a 
petition  could  be  submitted  requesting 
an  appropriate  change  in  the  required 
compensation  level. 

/.  Carotenoids. — i.  Data  and 
infoimation  regarding  carotenoids.  The 
human  studies  demonstrate  that 
consumption  of  olestra  affects  serum 
carotenoid  levels.  The  petitioner 
concludes,  and  FDA  concurs,  that 
supplementing  olestra  with  vitamin  A 
will  compensate  for  olestra's  effects  on 
the  provitamin  A  function  of 
carotenoids.  There  was  no  disagreement 
with  this  conclusion  during  the 
discussions  at  the  Olestra  Working 
Group  and  FAC  meetings.  The 
petitioner  also  concluded  that  it  is  not 
necessary  to  compensate  olestra  with 
any  carotenoids,  as  there  are  no 
established  beneficial  health  effects 
(aside  from  their  provitamin  A  role)  and 
further,  that  olestra's  effect  on 
carotenoid  availability  in  the  body  is 
likely  to  be  much  smaller  than  that 
shown  in  the  8-week  studies. 

At  the  Olestra  Working  Group  and 
FAC  meetings,  there  was  a  thorough 
discussion  of  the  possible  beneficial 
health  effects  of  carotenoids  in 
preventing  illnesses  such  as  macular 
degeneration,  prostate  and  lung  cancer, 
and  heart  disease  and  whether  olestra's 
effects  on  carotenoids  would  increase 
the  risk  of  disease.  In  addition,  the 
White  Paper  which  was  provided  to  the 
Committee,  adHresseH  the  nntential 
detrimental  health  impact  of  olestra's 
effect  on  carotenoids  (Ref.  3). 
Information  was  also  presented  on 
whether  carotenoids  themselves  have 
beneficial  health  effects,  or  whether  it  is 
other  substances  in  the  fruits  and 
vegetables  that  provide  the  health 
benefits,  and  that  carotenoids  are 
serving  solely  as  markers  for  fruit  and 
vegetable  consumption. 


In  his  presentation  to  the  Olestra 
Working  Group,  ^^  Dr.  Meir  Stampfer,  a 
professor  of  nutrition,  stated  that  the 
results  of  an  epidemiological  study 
showed  that  higher  levels  of  carotenoid 
intake,  particularly  lutein  and 
zeaxanthin  (which  concentrate  in  the 
macula),  have  a  marked  protective  effect 
against  macular  degeneration  (Ref.  60). 
In  addition,  he  stated  that  epidemiologic 
data  show  that  individuals  with  high 
levels  of  lycopene  intake  were  at  a  lower 
risk  for  developing  prostate  cancer  a 
reduction  that  was  statistically 
significant  (Ref.  61).  Dr.  Stampfer  also 
stated  that  there  are  many 
epidemiologic  studies  showing  that 
individuals  with  high  levels  of  plasma 
or  serum  carotenoids  have  a  lower  risk 
of  lung  cancer.  Written  information 
provided  to  the  Committee  also 
discussed  the  role  of  carotenoids  in 
preventing  cataracts,  cardiovascular 
disease,  and  stroke. '"' 

Dr.  Alvan  Feinstein  critiqued  the 
epidemiological  data  for  carotenoids  in 
his  presentation  to  the  FAC.  *^  Dr. 
Feinstein  stated  that  the  epidemiologic 
evidence  is  not  conclusive  that 
carotenoids  reduce  the  incidence  of 
cancer  or  any  other  disease.  Dr. 
Feinstein  stated  that  epidemiologic 
case-controlled  or  other  observational 
studies  are  problematic  because  the 
baseline  state  of  those  studied  is  not 
identified.  In  the  studies  of  macular 
degeneration  and  of  various  cancers,  for 
example,  the  health  or  disease  state  of 
participants  before  exposure  is  not 
known  and  differences  may  not  be 
noted  or  adjusted  for.  Also,  the 
compared  agents  are  ascertained  in 
retrospect,  after  they  were  taken;  that 
ascertainment  may  be  inaccurate  or 
biased  by  a  knowledge  of  outcome 
events.  In  addition,  epidemiological 
studies  lack  reliability  in  terms  of 
participants'  accounts  of  what  they  ate 
or  did  not  eat  in  the  past.  Finally,  in 
such  epidemiologic  studies  it  is  difficult 
to  determine  and  adjust  for  the  agent  of 
interest  (e.g.,  carotenoids,  fruits, 
vegetables,  or  lycopenes). 

Dr.  Feinstein  stated  that,  given  these 
limitations  with  epidemiological 
studies,  researchers,  in  general,  are  very 
reluctant  to  draw  causal  conclusions 
from  epidemiologic  data  and  prefer  to 
rely,  whenever  possible,  on  randomized 
trials.  One  reason  that  randomized, 
experimental  trials  are  preferable  for 


'^Dr.  Meir  Stampfer  is  a  professor  of  nutrition  at 
Harvard  University  School  cf  Public  Health. 
Transcript,  vol.  1.  p.  154  CSPI  also  provided  FDA 
with  a  letter  from  Dr.  Stampfer  and  Ilr.  Walter 
Willett  prior  to  the  FAC  meeting.  Dr.  Stampfer 
presented  at  the  request  of  CSPI. 

""See  for  example  Rcfs.  3  and  62. 

<•  Transcript,  vol.  l.p.  172. 


il4i 


Federal  Register  /  Vol.  61.  No.  20  /  Tupsdnv.  fnnuary  30.  1996  /  Rules  and  Regulations 


Federal  Register  /  Vol.  61,  No.  20  /  Tuesday,  January  30,  1996  /  Rules  and  Regulations  3149 


establishing  cause  and  effect 
relationships  is  that  the  baseline  state  is 
clearly  specified  by  the  admission 
criteria,  and  the  randomization 
produces  an  equal  distribution  for  the 
differences  in  susceptibility  to  disease. 

Dr.  Feinstein  discussed  the  results  of 
the  randomized  trials  concerning  the 
health  effects  of  carotenoid.  He  stated 
that  to  date,  there  have  been  five 
randomized  trials  of  the  effects  of 
carotenoid  consumption  on  disease,  and 
that  the  data  thus  far  have  shown  no 
convincing  beneficial  effect.  A  1994 
study  in  Finland  assessed  the  effects  of 
dietary  supplements  containing  3- 
carotene  versus  placebo  with  lung  and 
other  cancers  and  identified  a  possible 
harmful  effect  of  the  carotenoid 
supplements.  *^  Other  studies  assessing 
the  possible  association  between 
carotenoid  supplement  intake  and 
nonmelanoma  skin  cancer  (Ref.  64).  and 
colorectal  cancer  (Ref.  65)  also 
established  no  difference  between  the 
carotenoid  and  placebo  groups  in  the 
selected  outcome  or  in  effects  in  the  eye 
or  coronary  disease.  Finally,  a  study 
examined  the  association  between  a 
combination  of  supplements  (no 
placebos)  and  the  death  certificate 
diagnoses  of  cancer  and  found  no 
statistically  significant  differences  (Ref. 
66). 

The  assessment  of  the  significance  of 
olestra's  depletion  of  serum  carotenoid 
should  include  consideration  of  the 
magnitude  of  the  effect  compeired  to 
variations  in  carotenoid  utilization.  Dr. 
James  Olson,  a  professor  of 
biochemistry,.*^  noted  in  his 
presentation  to  the  Olestra  Working 
Group,  that  in  the  broader  context  of  the 
diet,  the  effects  of  olestra  on  carotenoid 
utilization  when  used  in  savory  snacks 
will  be  relatively  minor,  because  a 
number  of  other  factors  influence 
carotenoid  utilization,  including 
carotenoid  stability,  bioavailability,  and 
absorption.  In  the  presence  unsaturated 
fatty  acids  such  as  vegetable  oils,  for 
example,  carotenoid  are  very  rapidly 
destroyed.  Similarly,  carotenoid 
bioavailability  can  vary  from  almost 
zero  to  about  50  percent,  depending  on 
the  vegetable  concerned,  cuokiiig 
practice,  and  the  presence  and  type  of 
oils  in  the  GI  tract.  (For  example,  in 
butter  fat  or  coconut  oil,  carotenoid  are 


*^  Dr.  Greaves  mentioned  that  blood  draws  at  the 
beginning  of  the  Finland  study  showed  that  men  in 
the  lower  quartile  for  serum  Carotene  in  the  blood 
had  significantly  higher  incidence  rates  of  lung 
cancer  than  the  men  with  the  high  levels  of  ^ 
carotene  in  blood  (Ref.  63). 

"Dr.  lames  Olson.  Professor.  Biochemistry  and 
Biophysics  Department  of  Iowa  State  University, 
researcher  in  the  filed  of  carotenoid  and  vitamin  A. 
Dr.  Olson  has  consulted  with  the  petitioner  and 
presented  at  its  request.  TranscrifU.  vol.  3,  p.  190. 


only  about  50  percent  as  well  absorbed 
as  in  more  unsaturated  oils.)  Inhibitors 
to  carotenoid  absorption  also  exist, 
including  fiber,  particularly  acidic 
pectins,  and  high  concentrations  of 
vitamin  E.  Dr.  Olson  subsequently 
provided  FDA  with  a  published  study 
that  shows  that  the  increase  in  plasma 
P-carotene  concentration  30  hours 
following  consumption  of  a  controlled 
meal  containing  25  mg  ^carotene  and 
12  g  citrus  pectin  was  only  half  as  large 
as  the  increase  observed  in  the  absence 
of  citrus  pectin  (Ref.  67).  Furthermore. 
Dr.  Olson  noted  that  competitions  occur 
between  various  carotenoid  for 
absorption;  in  particular,  lutein, 
canthaxanthin.  and  P-carotene  mutually 
inhibit  each  other's  absorption. 

Although  olestra  does  affect 
carotenoid  absorption,  the  petitioner 
asserted  that  only  the  more  lipophilic 
carotenoid  would  likely  be  affected  by 
olestra.  The  petitioner  presented  data 
regarding  the  octanolrwater  partition 
coefficients  (PC's),  a  measurement  of 
how  fat-soluble  a  substance  is.  **  for  the 
various  carotenoids.  and  noted  that 
substances  with  a  logic  PC  above  about 
7.5  can  be  affected  by  olestra  if  they  are 
consumed  simultaneously  with  the 
olestra.  *'  Three  of  the  four  carotenoids 
monitored  (a-carotene.  p-carotene.  and 
lycopene)  are  the  most  lipophilic 
carotenoids  with  octanol:water  PC's  of 
approximately  17.6  each  and  would 
thus  be  expected  to  be  the  most  affected 
by  olestra.  Indeed,  the  8-week  studies 
and  16-week  vitamin  E  study  show  that 
the  effects  of  olestra  on  the  serum  levels 
of  these  carotenoids  are  very  similar. 
Lutein  and  zeaxanthin.  which  have 
more  hydroxyl  groups,  are  about  1,000 
times  less  lipophilic  (PC's  of  14.82  and 
14.95.  respectively)  than  ^-carotene 
(Ref.  68). 

In  addition,  it  is  possible  that  serum 
carotenoid  levels  are  not  good  indicators 
of  carotenoid  availability  in  the  body. 
Dr.  Olson  pointed  out  that  the  plasma 
carotenoids  amount  to  approximately 
one  percent  of  the  total  tissue  content  of 
carotenoids.  Plasma  carotenoid 
concentrations  can  vary  fairly  rapidly 
within  1  tn  4  weeks  whereas  tissue 
concentrations  change  much  more 
slowly.  Because  protective  aspects  of 
carotenoids  would  be  expressed  at  the 
intracellular  level,  plasma  carotenoid 
concentrations,  particularly  in  short- 
term  studies,  may  not  be  very  accurate 
indicators  of  useful  carotenoid  levels.  ** 


**Octanol:water  partition  coefficients  (PC's)  are 
generally  expressed  on  a  log  scale  so  that  a 
substance  with  a  PC  of  12  is  10  times  as  fat  soluble 
as  a  substance  with  a  PC  of  1 1 . 

♦'Transcript,  vol.  2.  p.  125. 

♦•Transcript,  vol.  3,  p.  192. 


Similarly,  Dr.  Leonard  Cohen,  ^^  in  a 
presentation  to  the  Olestra  Working 
Group,  also  pointed  out  that  serum 
measurements  are  single-point  at  a 
certain  time  of  the  day.  but  that 
carotenoid  levels  have  Circadian 
rhythms.  Therefore,  one  cannot  tell  at 
one  point  of  the  day  whether  levels  will 
be  the  same  at  another  point  of  the  day. 

Finally.  Dr.  Olson  noted  that  five 
different  conferences  or  reviewing 
groups  have  examined  the  relationship 
between  carotenoids  and  disease:  A 
U.K.  Committee  on  the  medical  aspects 
of  food  policy  (1987);  the  Life  Science 
Research  Offices  of  the  Federated 
American  Societies  of  Experimental 
Medicine  in  Biology;  a  European  Union 
of  Scientific  Committees  for  Food 
(1992);  an  International  Life  Sciences 
Workshop  on  Antioxidants  and  Health 
(1993);  and  an  FDA  Conference  on 
Antioxidant  Nutrients  (1993).  He  stated 
that  all  of  these  groups  concluded  that 
there  is  insufficient  evidence  to 
recommend  specifically  consumption  of 
carotenoids,  except  to  encourage  the 
consumption  of  vegetables  and  fruit. 

After  considering  all  the  presentations 
and  information  submitted  by  CSPI  in 
their  White  Paper  (Ref.  3).  a  substantial 
majority  of  the  Olestra  Working  Group 
felt  that  there  is  a  reasonable  certainty 
of  no  harm  from  olestra's  effects  on 
serum  carotenoid  levels. 

However,  some  members  of  the 
Olestra  Working  Group  voiced  concern 
about  olestra's  effects  on  carotenoid 
serum  levels.  Because  of  this  concern, 
FDA  subsequently  consulted  with 
scientists  at  the  National  Institutes  of 
Health  (NIH)  and  requested  their  views 
on  whether  olestra's  effects  on 
lipophilic  carotenoids  raise  any 
significant  public  health  issues  with 
respect  to  the  possible  association 
between  carotenoids  and  cancer  risk*^ 
and  macular  degeneration  *^  (Refs.  69 
and  70).  The  agency  provided  these 
scientists  with  copies  of  letters 
concerning  carotenoids  that  the  agency 
had  received  (including  the  letter  from 
Dr.'s  Willett  and  Stampfer  (Ref.  62)), 
submissions  by  the  petitioner,  excerpts 
discussing  carotenoids  from  the  White 
Paper,  and  relevant  seciiuns  ui  the 
Transcript  from  the  Olestra  Working 
Group  and  FAC  meetings. 

Regarding  cancer  risk,  Dr.  Peter 
Greenwald  stated  that  the  effects  of 
olestra  on  carotenoid  utilization  under 


"Dr.  Leonard  Cohen.  Section  Head,  Nutrition 
and  Endocrinology,  American  Health  Foundation. 
Transcript,  vol.  3,  p.  149. 

«"  Dr.  Peter  Greenwald,  Director  of  the  Division  of 
Cancer  Prevention  and  Control,  National  Cancer 
Institute,  NIH. 

"X)r.Car\  Kupfer,  Director  of  the  National  Eye 
Institute.  NIH. 
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the  conditions  oi  use  would  be  expected 
to  be  relatively  minor,  that  the 
provitamin  role  of  carotenoids  is  the 
only  function  that  has  been  adequately 
documented,  and  that  plasma 
carotenoid  concentration  (which  were 
used  in  the  reported  epidemiological 
studies)  probably  is  not  a  reliable 
indicator  of  tissue  levels  and  may  in  fact 
be  misleading.  Therefore,  he  concluded 
that  no  significant  health  issue  was 
raised  by  the  reported  effects  of  olestra 
on  lipophilic  carotenoids.  Furthermore, 
he  recommended  again.st  supplemejiting 
olestra  with  P-carofene  or  other 
carotenoids  at  this  time  (Ref.  71). 

Regarding  macular  degeneration.  Dr. 
Carl  Kupfer  stated  that  although 
theoretical  considerations  have  raised 
the  possibility  that  carotenoids  might 
play  some  protective  role  in  macular 
degeneration,  there  are  currently  no 
convincing  clinical  data  to  substantiate 
the  hypothesis.  Furthermore,  he 
asserted  that  no  clear  eye  health  benefit 
has  been  demonstrated  for  carotenoids 
(Ref.  72). 

ii.  FDA's  evaluation  of  olestra's  effects 
on  carotenoids. 

On  balance,  having  considered  all  the 
comments,  data,  and  information  that 
the  agency  has  received  on  this  subject, 
FDA  has  determined  that  the 
information  currently  available  show 
that  olestra's  effects  on  the  absorption  of 
the  lipophilic  carotenoids  is  reasonably 
certain  to  be  insignificant  from  a  public 
health  standpoint.  First,  FDA  has 
determined  that  the  available  data  do 
not  establish  any  identifiable  nutritional 
or  prophylactic  benefits  for  the 
carotenoids,  either  individually  or 
collectively.  Specifically,  controlled 
randomized  studies  have  been 
performed  to  test  the  potential  cancer- 
protective  effects  of  carotenoid 
consumption  and  have  shown  no 
association  between  carotenoid 
consumption  and  cancer.  ^°  Also,  there 
have  been  no  controlled  studies  to 
examine  the  association  between 
carotenoid  consumption  and  eye 
disease. 

The  agency  believes  that  its 
conclusion  regarding  the  absence  of 
hai'in  fium  olestra's  effect  on  some 
carotenoids,  which  conclusion  is  based 
on  the  scientific  evidence  currently 
available,  is  not  inconsistent  with  the 
currently  available  epidemiological 
studies.  This  is  because  the 
epidemiologic  studies  show  an 
association  between  diets  rich  in  fruits 
and  vegetables  and  decreased  cancer 
risk  and  do  not  evaluate  the  association 


'"In  fact,  well-controlled  studies  indicate  that 
there  may  be  higher  incidence  of  lung  cancer  in 
smokers  consuming  high  levels  of  P-Ciirotene. 


between  carotenoids  per  se  and  lower 
disease  risk.  Thus,  there  is  no  direct 
evidence  from  these  epidemiologic 
studies  that  carotenoids  are  the 
substances  responsible  for  the  protective 
effect.  In  fact,  as  noted  by  several 
experts,  serum  carotenoid  levels  may 
simply  be  markers  for  consumption  of 
fruits  and  vegetables. 

The  agency's  determination  that 
olestra's  effects  on  the  absorption  of 
carotenoids  is  reasonably  certain  to  be 
insignificant  is  bolstered  by  the  fact  that 
the  actual  magnitude  of  olestra's  effects 
on  carotenoid  absorption  is  likely  to  be 
within  the  range  of  the  normal  variation 
due  to  diet  and  bioavailability  because 
the  percentage  of  consumed  carotenoids 
that  are  actually  available  to  the  body  is 
highly  variable  and  affected  by  a 
number  of  factors.  In  fact,  the  agency 
believes  that  it  is  likely  that  olestra's 
effects  on  carotenoid  absorption  will 
likely  be  substantially  less  that  those 
observed  in  the  8-week  studies  and  will 
be  more  similar  to  the  effects  observed 
in  the  16-week  vitamin  E  study.  ^' 
Finally,  the  association  between  serum 
carotenoid  levels  and  the  availability  of 
carotenoids  at  the  cellular  level  is 
unclear.  Hence,  the  relationship 
between  olestra's  effects  on  serum 
carotenoids  and  the  body's  utilization  of 
carotenoids  is  also  unclear. 

Therefore,  FDA  has  determined,  based 
upon  the  scientific  evidence  that  exists 
at  this  time,  that  there  is  currently  no 
justification  or  need  to  require 
compensation  of  olestra-containing 
foods  with  specific  carotenoids.  ^^ 

C.  Effects  of  Olestra  on  Water-soluble 
Nutrients  that  are  Hard-to-Absorb  or 
Limited  in  the  Diet 

The  two  8-week  clinical  studies  in  the 
human  and  the  two  12-week,  the  26- 
week  DR/VR,  and  the  39-week  VR 
studies  in  the  pig  were  used  to  assess 
olestra's  potential  effects  on  vyater- 
soluble  nutrients.  Iron,  folate,  vitamin 
Bi2,  and  zinc  status  were  measured  in 
both  the  pig  and  human  studies. 
Vitamin  B12  absorption  was  also 
measured  in  the  human  studies. 
Calcium  status  was  measured  only  in 
the  pig  studies,  because  there  are  no 


"While  FDA  finds  that  the  petitionefs 
hypothesis  that  actual  reductions  in  carotenoid 
levels  will  be  affected  by  consumption  patterns  and 
will  therefore  t>e  even  less  than  those  observed  in 
the  16-week  vitamin  E  study  is  plausible,  the  actual 
magnitude  of  the  effect  is  not  supported  with  data 
at  this  lime. 

'^This  conclusion  is  consistent  with  the 
recommendations  of  the  various  conferences  that 
have  been  held  to  examine  the  relationship  between 
carotenoids  and  disease  and  is  also  consistent  with 
FDA's  decisions  regarding  health  claims  for 
antioxidant  vitamins  and  cancer  (58  FR  2622, 
January  6,  1993.) 


non-invnsive  methods  sufficiently 
sensitive  to  assess  calcium  status  in 
humans.  The  human  and  pig  studies  are 
described  in  section  V.B.  of  this 
document,  and  the  methods  used  to 
measure  the  status  of  calcium,  zinc, 
iron,  folate,  and  vitamin  B12  are 
summarized  in  Table  4  (human  studies) 
and  Table  6  (pig  studies). 

1.  Results  and  Conclusions  from  Human 
Studies 

a.  Vitamin  B12.  In  the  8-week  human 
DR  and  VR  studies,  there  was  no  change 
in  serum  measures  of  vitamin  B12. 
However,  8  weeks  is  insufficient  to 
observe  effects  in  serum,  and  the 
presence  of  excess  vitamin  B12  in  the 
diets  likely  reduced  the  sensitivity  of 
the  studies  to  evaluate  vitamin  B12 
status.  The  petitioner  also  found  that 
absorption  of  vitamin  B12  did  not 
change  as  a  result  of  olestra 
consumption  in  either  8-week  human 
study,  as  measured  by  the  Schilling  test. 
FDA  notes  that  dietary  levels  of  vitamin 
B12  were  approximately  2.2  and  1.7 
times  the  RDA  in  the  DR  and  VR 
studies,  respectively.  However,  this 
overfortification  does  not  affect 
interpretation  of  the  results  of  the 
Schilling  test  because  the  level  of 
vitamin  B12  in  the  diet  is  not  a  factor  in 
the  Schilling  test.  ^3  FDA  concludes  that 
the  results  of  the  Schilling  test  shows 
that  olestra  has  no  effect  on  vitamin  B12 
absorption  in  humans. 

b.  Iron.  Measures  of  iron  status  were 
performed  in  the  8-week  VR  study.  The 
petitioner  concluded  that  olestra  had  no 
effect  on  iron  status,  and  that  sporadic, 
statistically  significant  trends  with 
olestra  dose  in  one  or  more  of  the 
measures  at  one  or  more  time  points 
resulted  from  differences  in  status  at 
baseline  or  from  a  general  decrease  in 
iron  stores  resulting  from  phlebotomy 
(drawing  blood  for  analysis).  FDA  agrees 
with  the  petitioner's  conclusion  that 
there  were  no  changes  in  all  measures 
of  iron  stores,  with  the  exception  of 
serum  ferritin  levels  for  both  treatment 
and  control  groups.  FDA  further 
concludes  that  the  decreased  serum 
ferritin  levels  were  consistent  with  loss 
due  to  phlebotomy  (Ref.  73). 

c.  Folate.  Folate  status  was  monitored 
in  the  8-week  DR  study  in  which  folate 
was  consumed  at  levels  between  80  and 
120  percent  of  its  RDA.  There  was  no 
olestra  dose  response  on  the  indices  for 
folate  (serumand  red  blood  cell  folate 
concentration).  FDA  considers  red  blood 
cell  folate  levels  to  be  excellent 


'^The  Schilling  test  is  an  acute  test  that  measures 
the  absorption  of  a  dose  of  radiolabeled  vitamin  Bu 
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indicators  ol  lolaie  status.    '  liius,  Ihe 
agency  agrees  with  the  petitioner's 
conclusion  that  oiestra  consumption 
does  not  affect  folate  status. 

d.  Zinc.  Zinc  status  was  evaluated  in 
the  8-week  DR  study.  There  was  no 
oiestra  dose  response  on  the  indices  for 
zinc  that  can  be  measured 
noninvasively  in  humans  (serum  and 
urinary  concentration).  FDA  agrees  with 
the  petitioner's  conclusion  that  there  is 
no  evidence  that  oiestra  affects  zinc 
status.  However,  the  agency  notes  that 
serum  and  urinary  concentrations  are 
not  sensitive  indicators  of  zinc  status  in 
humans.  Although  these  data  are  not 
particularly  sensitive  indicators  of  zinc 
status.  FDA  finds  that  the  data  support 
a  finding  of  no  effect.  However,  FDA 
does  not  consider  the  data  sufficiently 
sensitive  to  support,  in  and  of 
themselves,  a  conclusion  of  no  effect. 

2.  Results  and  Conclusions  from  Fig 
Studies 

Data  from  the  studies  of  oiestra 
consumption  in  pigs  generally 
corroborate  the  findings  from  the  human 
studies  regarding  the  effect  of  oiestra  on 
iron  and  zinc  status.  Although,  the 
results  of  the  pig  studies  regarding 
vitamin  Bu,  calcium,  and  folate,  do  not 
indicate  any  effect  of  oiestra,  these 
studies  are  of  limited  utility  in  assessing 
olestra's  effects  because  of  several 
weaknesses  in  study  design,  as 
discussed  below. 

a.  Vitamin  Bi2-  There  were  no 
statistically  significant  effects  of  oiestra 
on  liver  vitamin  B12  in  the  12-week  VR, 
the  26-week  VR/DR,  and  the  39-week 
VR  pig  studies.  In  the  12-week  DR 
study,  a  statistically  significant 
downward  (rend  in  liver  vitamin  B12 
levels,  produced  by  a  low  value  in  the 
7.7  percent  oiestra  group,  was  observed. 
There  were  no  statistically  significant 
decreases  in  the  1.1  f)ercent,  2.2  percent, 
3.3  percent,  4.4  percent,  or  5.5  percent 
oiestra  groups.  The  low  value  in  the  7.7 
percent  oiestra  group  was  not 
accompanied  by  an  elevation  in  mean 
corpuscular  volume,  and  thus,  the 
petitioner  concluded  that  this  decrease 
did  not  represent  a  change  in  vitamin 
B12  status.  (FDA  notes  that  the 
downward  trend  was  not  found  in  other 
pig^tudies.) 

FDA  concludes  that  the  pig  studies 
are  limited  in  their  usefulness  in 
assessing  olestra's  effects  on  vitamin 
B12.  FDA's  principal  reservation  is  that 
the  level  of  vitamin  Bl2  was  measured 
only  in  the  diet  premix  and  not  in  the 
complete  diets;  such  analysis  of  the 
premix  is  not  as  reliable  as  analysis  of 
the  complete  diet  because  an  accidental 


•Transcript,  vol.  3,  p.  117. 


jiuxiug  error  may  have  occurred  or  tin- 
vitamin  may  have  been  degraded  or 
spared  from  degradation  by  an 
interaction  with  another  ingredient 
during  the  mixing  process  or  during 
storage.  Accordingly,  FDA  finds  that, 
although  there  was  no  consistent  effect 
of  oiestra  on  vitamin  B12.  these  pig 
studies  are  inadequate  by  themselves  to 
evaluate  olestra's  effect  on  vitamin  B12. 

b.  Iron.  A  battery  of  tests  (liver  iron 
concentration,  serum  total  iron  binding 
capacity,  and  serum  total  iron 
concentration)  conducted  in  the  12- 
week  VR,  26-week  DR/VR.  and  39-week 
VR  studies  showed  no  adverse  effects  on 
iron  status  when  oiestra  was  fed  at  any 
level  (up  to  7.7  percent  of  the  diet). 
There  were  statistically  significant 
decreases  in  liver  iron  values  in  the  12- 
week  DR  study  in  both  the  5.5  percent 
and  7.7  percent  oiestra  groups. 
However,  in  these  groups,  mean 
corpuscular  hemoglobin,  mean 
corpuscular  hemoglobin  concentration, 
and  red  blood  cell  count  were 
unaffected  by  oiestra  consumption.  The 
petitioner  postulated  that  the  trend  in 
liver  iron  concentration  was  probably 
secondary  to  the  poor  vitamin  A  status 
of  the  animals,  and  thus,  concluded  that 
iron  status  was  not  affected  by  oiestra. 

FDA  notes  that  there  was  a  large 
variability  in  liver  iron  values  in  all  pig 
studies.  FDA  postulates  that  the 
variabihty  in  liver  iron  levels  may  have 
been  due  to  several  factors,  such  as 
blood  loss  from  gastric  ulcers,  dewclaw 
lesions  or  abscesses,  or  differences  in 
the  amount  of  blood  present  in  the  liver 
after  sacrifice.  FDA  further  notes  that 
the  test  diets  were  oversupplemented 
with  iron  in  that  the  diets  contained 
between  1.7  to  2.4  times  the  NRC 
requirements.  FDA  finds  that  these 
results  make  it  possible  to  rule  out  gross 
effects  on  iron  status  but  the  foregoing 
factors  make  it  difficult  to  exclude 
subtle  effects  in  these  studies  (Ref.  56). 
Accordingly.  FDA  finds  that  the  pig 
studies  are  inadequate  by  themselves  to 
evaluate  olestra's  effect  on  iron. 

c.  Folate.  The  petitioner  stated  that 
there  were  a  few  statistically  significant 
differences  in  plasma  folate 
cnnrentration  at  week  4  in  the  26-week 
DR/VR  study,  but  the  values  in  the 
oiestra  groups  were  greater  than  the 
control.  There  were  no  statistically 
significant  changes  in  plasma  folate  in 
the  two  12-week  studies,  nor  in  the  39- 
week  VR  study  Therefore,  the  petitioner 
concluded  that  folate  status  in  pigs  was 
not  affected  by  oiestra  consumption. 

FDA  finds  tnat  a  conclusion  on  folate 
status  cannot  be  drawn  from  the  pig 
studies  for  several  reasons.  First,  no 
measurements  of  folacin,  either  in  the 
premix  or  in  the  diet  as  fed,  were  made 


III  niy  m  (he  Studies.  Second,  folic  acid 
was  added  to  the  diet,  rather  than 
folylpolyglutamates,  the  predominant 
form  of  folate  in  the  American  diet. 
Folic  acid  (folylmonoglutamate)  is 
absorbed  directly,  while 
folylpolyglutamates  must  be  cleaved  by 
folylpolyglutamate  hydrolase  in  the 
intestine  prior  to  being  absorbed. 
Therefore,  folacin  is  not  a  hard-to- 
absorb  nutrient  when  it  is  supplied  as 
folic  acid,  as  in  these  studies.  Finally, 
plasma  folate  is  not  as  sensitive  a 
measure  of  folate  status  as  red  blood  cell 
folate  (the  method  used  in  the  human 
studies).  Therefore,  FDA  concludes  that 
the  pig  studies  are  of  limited  utility  in 
assessing  olestra's  effects  on  folate  (Ref. 
56). 

d.  Z/nc.  There  were  no  significant 
effects  of  oiestra  on  liver,  bone,  or  serum 
zinc  levels  in  the  12-week  DR  study  or 
the  26-week  DR/VR  study.  The  only 
significant  differences  from  control 
values  in  these  three  measures  of  zinc 
status  in  the  12-week  VR  and  39-week 
VR  studies  were  small  (and  probably 
spurious)  increases  in  liver  zinc  in  the 
0.25  percent  low  vitamin  group  in  the 
39- week  VR  study  and  in  serum  zinc  in 
four  oiestra  groups  at  week  eight  in  the 
12-week  VR  study.  Accordingly,  the 
petitioner  concluded  that  liver,  bone, 
and  serum  zinc  concentrations  were  not  > 
affected  by  oiestra  in  any  of  the  pig 
studies. 

In  general,  FDA  concurs  with  this 
conclusion,  with  some  qualifications,  as 
discussed  below. 

Although  they  did  not  show  any 
significant  differences,  the  bone  zinc 
measurements  are  less  than  an  ideal 
means  of  assessment  because  the 
methodology  used  to  analyze  the  bone 
has  several  flaws  that  limit  the  power 
and  reliability  of  the  results.  (These 
flaws  are  discussed  in  the  calcium 
section  below.)  Because  of  these 
methodological  flaws,  FDA  concludes 
that  the  bone  zinc  measurements  of  the 
pig  studies  do  not  provide  a  completely 
reliable  assessment  of  zinc  status. 

FDA  notes  that  liver  and  serum 
measurements  of  zinc,  in  controlled 
swine  studies,  are  acceptable 
measurements  of  zinc  status  that  have 
sensitivities  comparable  to  properly 
performed  bone  measurements.  A 
potential  confounding  factor  in  the 
assessment  of  zinc  status  in  the  pig 
studies  is  the  amount  of  zinc  in  the  test 
animal  diets.  FDA  estimates  that  zinc 
consumption  in  the  12- week  VR.  26- 
week  DR/VR.  and  39-week  VR  studies 
exceeded  the  NRC  requirements  by  at 
least  68  percent.  However,  a  review  of 
the  literature  shows  that  serum  and  liver 
zinc  measurements  will  reflect  dietary 
zinc  over  a  wide  range  of  dietary 
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concentrations  in  controlled  swine 
studies.  Therefore,  FDA  believes  that 
this  oversupplementation  would  not 
mask  any  effects  of  oiestra  on  zinc 
status.  FDA  concludes,  therefore,  based 
on  the  results  of  the  liver  and  serum 
measurements  in  these  studies,  that 
there  is  no  evidence  that  consumption 
of  oiestra  affects  zinc  status. 

e.  Calcium.  Bone  ash  and  bone 
calcium  levels  were  not  affected  by 
oiestra  consumption  in  the  12-week  VR, 
26-week  DR/VR,  or  39-week  VR  pig 
studies.  The  only  change  was  seen  in 
the  12-week  DR  study  where  bone  ash 
but  not  bone  calcium  was  less  (60.6  ± 
2.0  vs.  61.1  ±  1.0  percent)  in  the  4.4 
percent  oiestra  dose  group  than  in  the 
control  group  (Refs.  74  and  75),  a 
difference  that  was  statistically 
significant.  The  other  dose  groups 
showed  no  statistically  significant 
change  in  bone  ash  or  bone  calcium. 
The  petitioner  concludes  that  these 
results  demonstrate  that  oiestra 
consumption  does  not  have  an  effect  on 
calcium  status. 

FDA  concludes  that  the  results  from 
the  pig  studies  are  not  useful  for 
determining  whether  oiestra  has  any 
subtle  effects  on  calcium  status;  the 
results  show  only  that  there  were  no 
gross  changes  in  calcium  status.  FDA's 
determination  that  these  studies  are 
seriously  limited  in  their  utility  to 
determine  calcium  status  changes  is 
based  on  two  factors: 
oversupplementation  of  calcium  in  the 
diet  and  flawed  methodology  in 
measuring  bone  ash  and  bone  calcium. 

FDA  believes  that  the  bone  ash 
measurements  are  not  reliable  because- 
the  test  animals'  diet  was 
oversupplemented  with  calcium. 
Specifically,  test  animals  received 
approximately  1.0  to  1.3  times  the  NRC 
calcium  requirements  during  the  12- 
week  studies  (with  the  greater  amounts 
during  the  last  7  weeks)  (Refs.  76  and 
53),  and  1.2  to  1.7  times  the  NRC 
requirement  during  the  26-week  DR/VR 
and  39-week  VR  studies  (Ref.  52).  Based 
on  published  studies  (Refs.  77  and  78), 
FDA  believes  that  bone  ash  will  reach 
maximum  levels  when  dietary  calcium 
is  approximately  1.2  times  tht;  NRC 
requirement  and  adequate  levels  of 
phosphorus  are  provided  (Ref.  56). 
Therefore,  the  supplementation  above 
1.2  times  the  NRC  requirement  would 
mask  any  subtle  effect  on  calcium 
absorption. 

In  the  26-week  DR/VR  and  30-week 
studies,  oiestra  would  have  to  have 
inhibited  the  absorption  of 
approximately  30  percent  of  the  calcium 
before  any  adverse  effects  on  bone  ash 
would  have  been  observed  (Ref.  56). 
Thus,  the  bone  ash  data  from  these 


studies  are  not  a  stringent  test  of 
calcium  status.  Although  the 
oversupplementation  in  the  12-week 
studies  would  not  mask  oiestra  effects 
on  calcium  as  much  as  it  would  in  the 
26-week  DR/VR  and  39-week  VR 
studies,  methodological  factors  in 
obtaining  the  data  on  bone  ash,  as 
described  below,  in  combination  with 
the  slight  oversupplementation  during 
the  last  7  weeks,  make  the  calcium  data 
only  useful  in  determining  whether 
there  were  gross  effects  of  oiestra  on 
calcium  status. 

Factors  that  CFSAN  considers 
contributing  to  the  limitations  of  the 
methodology  that  was  used  to  evaluate 
bone  ash  include  the  following:  (1)  Only 
half  of  the  bone  selected  for  analysis 
(the  L5  lumbar  vertebra)  was  used, 
rather  than  using  the  whole  bone;  (2) 
after  drying  and  grinding  the  half  bone, 
an  aliquot  of  the  ground  bone 
(approximately  1.5  g)  was  taken  for  fat 
extraction,  rather  than  extracting  the 
entire  sample;  (3)  an  aliquot 
(approximately  0.5  g)  of  the  fat-free  bone 
powder  was  ashed,  rather  than  ashing 
the  entire  sample;  and  (4)  ashing  was 
performed  at  500  °C  for  8  hours,  rather 
than  more  typical  conditions  of  >  550  "C 
for>  12  hours  (Ref.  79). 

Because  of  these  methodological 
flaws,  FDA  concludes  that  the  bone  ash 
and  bone  calcium  measurements 
performed  in  the  pig  studies  do  not 
provide  a  reliable  assessment  of  calcium 
status. 

Although  FDA  finds  that  the  data 
from  the  pig  studies  are  of  limited  use 
in  determining  whether  oiestra  affects 
the  absorption  of  calcium  because  the 
test  diet  was  overfortified  with  calcium 
and  appropriate  measures  of  bone  were 
not  made,  FDA  notes  that  the  animals 
grew  normally  and  all  outward 
observations  indicated  that  they  had 
normal  skeletal  growth. 

3.  Overall  Conclusions  Regarding 
Olestra's  Effects  on  Water-Soluble 

Nutrients 

The  agency  received  no  significant 
comments  expressing  concern  about 
olestra's  effects  on  water-soluble 
iiuirienls.  Siniilarly,  Dr.  Connie  Weaver, 
FDA's  consultant  on  water-soluble 
nutrients,  also  found  no  basis  for 
concern  (Ref.  75).  FDA's  specific 
conclusions  on  these  nutrients  follow. 

a.  Vitamin  Bn-  FDA  has  determined 
that  there  is  no  need  for  compensation 
of  olestra-containing  foods  with  vitamin 
Bi2.  In  reaching  this  conclusion,  the 
agency  relied  primarily  on  the  8-week 
human  DR  and  VR  studies  in  human  to 
evaluate  the  effect  of  oiestra  on  vitamin 
B|2.  Both  studies  showed  no  effect  of 
oiestra  on  vitamin  B12  using  the 


Schilling  test.  Which  is  a  sensitive  test 
that  is  not  affected  by  dietary  vitamin 
B12  levels.  The  vitamin  B12  results  of 
the  pig  studies  are  consistent  with  the 
results  of  the  human  studies.  In  the  pig 
studies,  no  effect  of  oiestra  was  seen  in 
the  12-week  DR,  the  26- week  DR/VR,  or 
39-week  VR  studies.  There  was  a 
statistically  significant  decrease  in  liver 
B|2  levels  in  the  highest  oiestra  dose 
group  {7.7  percent)  in  the  earliest  pig 
study  (the  12-week  VR  study).  Because 
this  result  was  not  corroborated  by 
results  of  any  of  the  other  studies.  FDA 
concludes  that,  collectively,  the  data 
establish  that  oiestra  does  not  affect 
vitamin  B12  absorption. 

b.  Folate  and  iron.  The  results  from 
the  8-week  human  studies  establish  that 
folate  and  iron  status  were  not  affected 
by  oiestra  consumption.  These  studies 
were  well  designed,  the  methods  used 
were  sufficiently  sensitive  to  evaluate 
olestra's  effects,  and  the  duration  of  the 
studies  was  long  enough  to  see  any  such 
effect.  Although  there  were  limitations 
in  the  quality  of  the  results  of  the  pig 
studies  vfith  regard  to  folate  and  iron,  in 
general,  the  results  of  the  pig  studies 
support  the  conclusion  drawn  from  the 
human  studies  that  oiestra  consumption 
does  not  adversely  affect  iron  or  folate 
status. 

c.  Zinc.  Zinc  status  was  evaluated  by 
three  acceptable  methods:  serum  and 
urinary  zinc  in  the  8-week  human 
studies,  and  serum  and  liver  zinc  in  the 
pig  studies.  None  of  these  analyses,  in 
any  of  the  studies,  demonstrated  an 
effect  of  oiestra  consumption  on  zinc 
status.  The  analysis  for  zinc  in  bone  has 
methodological  limitations.  Therefore, 
although  these  results  are  consistent 
with  the  other  zinc  measurements,  FDA 
is  not  relying  on  the  bone  results. 

FDA  concludes  that  the  totality  of  the 
results,  in  both  the  human  and  pig. 
using  all  three  methods,  provides  strong 
evidence  that  oiestra  consumption  does 
not  affect  zinc  absorption.  In  addition, 
FDA  is  not  aware  of  any  hypothesis  that 
would  support  an  effect  of  oiestra  on 
zinc  status.  ^^  Therefore,  FDA  concludes 
that  consumption  of  oiestra  does  not 
affect  zinc  status. 

d.  Calcium.  With  respect  to  calcium. 
FDA  concludes  that  there  is  no  basis  for 
concluding  that  calcium  absorption 
would  be  adversely  affected  by  oiestra 
consumption.  First,  there  is  no  plausible 
hypothesis  for  how  oiestra  could  affect 
calcium  absorption  other  than  by 


"At  the  Oiestra  Working  Group  meeting.  Dr. 
Schneemna,  FDA's  overarching  nutritional 
consultant,  stated  that  the  only  mechanism  she 
could  envision  of  oiestra  to  affect  any  vvater -soluble 
nutrient  would  be  a  general  mechanism  causing 
lower  bioavailability  for  a  variety  of  nutrient. 
Transcript,  vol.  2,  p.  97  and  vol.  3,  p.  130. 
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vitamin  D  depletion.  Unlike  the  fat- 
soluble  vitamins,  calcium  is  water 
soluble  and  would  not  be  expected  to 
partition  into  olestra.  Other  mechanisms 
by  which  olestra  might  affect  calcium 
absorption  are:  (1)  by  forming  a  physical 
barrier  that  would  prevent  calcium  from 
reaching  the  mucosal  cell  surface,  where 
it  is  absorbed;  or  (2)  by  decreasing  GI 
transit  time  so  drastically  that  there  is 
little  chance  for  calcium  to  make 
mucosal  contact.  However,  these 
mechanisms  would  also  be  expected  to 
affect  the  absorption  of  folate,  vitamin 
B12.  and  iron,  yet,  importantly,  as 
discussed  above,  these  nutrients  are 
unaffected  by  olestra  consumption. 
Also,  published  studies  (Refs.  80  and 
81)  indicate  that  olestra  does  not 
significantly  alter  gastric  emptying  or 
overall  GI  transit  time. 

Further,  it  is  likely  that  the  effect  of 
variations  in  calcium  intake  in  the 
normal  diet  (especially  as  a  result  of 
dietary  choices  concerning  calcium-rich 
foods  such  as  dairy  products)  would  be 
much  greater  than  any  effect  from 
olestra  consumption  on  calcium 
absorption  (Ref.  75).  Also,  the 
compensatory  homeostatic  mechanisms 
the  body  has  for  calcium,  and  the  fact 
that  studies  have  shown  that  high-fat 
diets  do  not  affect  absorption  of  vitamin 
Bi2,  folate,  iron,  or  zinc,  are  additional 
reasons  for  reduced  concern  about  the 
potential  effect  olestra  on  the  absorption 
of  calcium.  Finally,  studies  of  mineral 
oil  (a  substance  much  like  olestra  in 
that,  like  fats,  it  is  non-polar  and  is  not 
absorbed)  in  the  published  literature 
support  the  conclusion  that  any  effect 
by  olestra  on  calcium  is  likely  to  be 
vitamin  D-mediated  rather  than  a  direct 
effect  on  its  absorption  (Refs.  82  and 
03).  Compensating  for  olestra's  effects 
on  vitamin  D  will  thus  preclude  any 
effects  of  olestra  consumption  on 
calcium  produced  by  vitamin  D 
depletion. 

Thus,  given  the  lack  of  effect  on  other 
water-soluble  nutrients  and  the  lack  of 
any  probable  mechanism  for  olestra  to 
affect  calcium,  FDA  concludes  that 
there  is  no  basis  for  concern  regarding 
olestra's  effects  on  calcium  status. 

Effect  of  Olestra  on  the  Gastrointestinal 
(GI)  Tract 

A.  Introduction 

Because  olestra  is  not  digested  or 
absorl)ed  and  passes  unchanged  through 
the  GI  tract,  it  has  the  potential  to  affect 
GI  physiology  and  function.  Therefore, 
the  petitioner  conducted  several  studies 
to  assess  olestra's  potential  to  affect  the 
GI  tract. 

For  example,  the  petitioner  assessed 
the  potential  for  olestra  to  elicit  GI 


symptoms  such  as  cramping,  bloating, 
loose  stools,  and  diarrhea-like 
symptoms  by  collecting  adverse  effect 
reports  in  studies  designed  primarily  to 
assess  potential  effects  of  olestra  on 
absorption  of  nutrients  from  the  diet. 
The  petitioner  also  collected  data  on  GI 
symptoms  in  a  human  study  (the  oil  loss 
study)  designed  to  set  a  specification  for 
olestra  stiffiiiess  (i.e.,  viscosity).  (The  oil 
loss  study  sought  to  establish  the 
viscosity  that  would  prevent  olestra 
from  separating  from  other  fecal 
contents  in  the  colon  and  leaking  past 
the  anal  sphincter  (passive  oil  loss)). 
Other  studies  addressed  the  potential 
for  olestra  to  cause  GI  symptoms  in  the 
young  and  in  patients  with 
inflammatory  bowel  disease  (IBD).  The 
study  in  patients  with  IBD  also  assessed 
the  potential  for  olestra  to  adversely 
affect  disease  activity.  Finally,  the 
petitioner  conducted  several  studies  to 
assess  the  potential  for  olestra  to  affect 
the  normal  metabolic  activity  of 
intestinal  micro  flora  and  the  potential 
for  olestra  to  affect  the  absorption, 
synthesis,  and  excretion  of  bile  acids. 

B.  Effect  of  Olestra  on  GI  Symptoms 

1.  Study  of  GI  Symptoms  in  8- week 
Studies  in  Normal  Subjects 

Data  on  GI  symptoms  were  collected 
in  the  two  8-week  human  clinical 
studies  conducted  to  determine  olestra's 
potential  to  affect  nutritional  status.  The 
design  and  methodology  of  these  studies 
are  described  above  in  detail  in  Section 
rV.B.l.a.The  petitioner  believes  that 
data  from  the  two  8- week  studies  are 
particularly  useful  in  understanding  the 
potential  for  olestra  to  produce  GI 
symptoms  because  the  olestra  doses 
used  were  large  (up  to  32  g/d)  and  were 
consumed  every  day,  the  studies  were 
lengthy  (8  weeks),  and  details  of  the  GI 
symptoms  were  recorded  by  the  subjects 
for  each  day  they  reported  symptoms. 
Specifically,  subjects  were  questioned 
daily  about  changes  in  their  health, 
including  GI  symptoms.  If  a  GI  symptom 
was  experienced,  a  subject  completed  a 
detailed  questionnaire  which  asked 
about  the  type,  severity,  and  duration  of 
symptoms  experienced.  To  facilitate 
collection  of  GI  symptom  data,  the 
questionnaire  provided  a  list  of  common 
GI  symptoms  along  with  general 
definitions  of  each.  This  served  to 
remind  subjects  of  other  possible 
symptoms  in  addition  to  the  one  that 
first  prompted  completion  of  the  GI 
symptom  report. 

The  petitioner  noted  two 
considerations  relevant  to  the 
evaluation  of  the  GI  symptom  reports. 
First,  the  subjects  were  prompted  every 
day  to  report  symptoms  and  were 


provided  with  a  list  of  commonly 
experienced  GI  symptoms;  this  would 
be  expected  to  amplify  the  reporting  of 
GI  symptoms,  relative  to  data  collected 
under  unprompted  conditions.  In 
addition,  the  collected  symptom  data 
will  closely  reflect  actual  incidence, 
rather  than  capturing  only  those 
symptoms  that  subjects  judged 
significant  enough  to  report.  Second,  the 
petitioner  stated  that  the  two  8-week 
studies  were  not  intended  to  examine  GI 
symptoms  under  real-life  consumption 
conditions  where  snacks  are  not 
consumed  every  day  with  every  meal 
and  where  people  may  moderate  intake 
if  they  experience  GI  symptoms; 
therefore,  the  GI  symptom  data  from 
these  studies  may  have  exaggerated 
wtiat  will  occur  in  young,  healthy  adults 
consuming  olestra  snacks  under  real  life 
conditions. 

a.  Petitioner's  evaluation  of  GI 
symptoms.  Because  the  two  8-week 
studies  were  run  under  nearly  identical 
protocols,  the  petitioner  combined  the 
GI  symptom  data  from  the  two  studies 
for  analysis.  GI  symptoms  were  reported 
by  subjects  in  all  groups,  including 
placebo.  The  petitioner  stated  that  the 
number  of  people  reporting  GI 
symptoms  in  the  two  8-week  studies 
increased  in  a  dose  responsive  manner 
with  olestra  dose.  The  number  of 
individuals  who  ate  eight  g/d  olestra  '« 
for  8  weeks  and  reported  at  least  one  GI 
symptom  (62  percent)  was  greater  than 
the  number  who  ate  a  corresponding 
amount  of  a  triglyceride  for  8  weeks  and 
reported  at  least  one  GI  symptom  (45 
percent).  The  petitioner  noted  that  the 
GI  symptoms  reported  by  the  control 
and  8  g/d  groups  of  subjects  were 
essentially  not  different  in  severity, 
length  of  episodes,  or  total  number  of 
symptom  days  (number  of  days  on 
which  symptoms  occurred  times  the 
number  of  symptoms).  The  petitioner 
also  noted  that  GI  symptoms  reported  by 
subjects  who  consumed  larger  amounts 
of  olestra  (20  g/d  or  32  g/d)  were  of  the 
same  kind  and  severity  as  those 
reported  by  subjects  in  the  placebo  and 
eight  g/d  olestra  groups;  however,  the 
total  number  of  symptom  days  was 
greater  in  the  two  groups  consuming  the 
higher  levels  of  olestra. 

The  petitioner  concluded  that  none  of 
the  GI  symptoms  reported  by  subjects 
eating  either  triglyceride  or  olestra  at 
any  level  (8,  20,  or  32  g/d)  were 
clinically  significant.  According  to  the 
petitioner,  the  GI  symptoms 
spontaneously  abated  and  recurred 
during  the  course  of  the  study  in  all 


'"Eight  g/d  olestra  intake  approximates  the 
lifetime  average  90^percentile  intake  for  snack 
eaters. 


groups  and  stopped  within  5  days  after 
the  study  ended.  The  petitioner  also 
stated  that  the  GI  symptoms 
experienced  by  an  individual  eating 
olestra-containing  foods  are  self-limiting 
in  the  sense  that  the  symptoms  either 
stopped  in  the  face  of  continued 
consumption  of  such  foods  or  ceased 
when  the  individual  stopped  eating  the 
olestra-containing  food  or  reduced  the 
amount  consumed.  The  number  of 
subjects  reporting  symptoms  at  any 
given  time  and  the  severity  of  the 
symptoms  remained  essentially  constant 
over  time  among  the  different  treatment 
groups,  indicating  that  symptoms  did 
not  worsen  with  prolonged 
con.sumption  of  olestra.  In  addition, 
clinical  laboratory  data  collected  at  the 
time  subjects  were  reporting  symptoms 
did  not  show  clinically  significant 
effects  such  as  hemoconcentration, 
electrolyte  imbalance,  or  increased 
urinary  creatinine  or  specific  gravity. 

The  petitioner  statea  that  the 
symptoms  were,  on  average,  mild  to 
moderate  in  all  groups.  As  an  indication 
of  the  mildness  of  the  symptoms,  the 
petitioner  stated  that  few  individuals 
reporting  GI  symptoms  in  the  two  8- 
week  studies  dropped  out  of  the  studies 
because  of  the  symptoms.  (Four  of  a 
total  of  115  subjects  in  the  20  and  32  g 
olestra  per  day  groups  dropped  out;  out 
of  these  4,  only  1  was  attributed  to  GI 
symptoms  experienced  (heartburn)). 

Although  most  of  the  symptoms  were 
reported  as  mild  on  average,  the 
petitioner  stated  that  at  least  one 
symptom  described  as  severe  was 
reported  by  some  subjects:  5  percent 
(placebo),  10  percent  (8  g/d  olestra),  26 
percent  (20  g/d  olestra),  and  22  percent 
(32  g/d  olestra).  All  severe  symptoms 
reported  by  the  placebo  and  eight  g/d 
olestra  groups  were  limited  to  1  day.  For 
the  20  g/d  olestra  group,  the  maximum 
duration  of  severe  symptoms  was  2 
days,  and  for  the  32  g/d  group,  it  was 
4  days.  According  to  the  petitioner,  GI 
symptoms  reported  by  people  eating  20 
or  32  g/d  olestra  are  similar  to  those 
reported  by  people  eating  high  amounts 
of  common  food  ingredients  that  elicit 
GI  symptoms.  The  petitioner  asserted 
that  high  fiber  diets  produce  GI 
symptoms  such  as  stomach  cramps, 
loose  stools,  diarrhea,  bloating,  and 
flatulence.  Therefore,  the  petitioner 
concluded  that  persons  eating  olestra- 
containing  foods,  even  at  levels  beyond 
the  expected  consumption  from  snacks, 
are  unlikely  to  experience  GI  symptoms 
that  are  different  from  those  they  might 
normally  experience  consuming  other 
foods  or  from  dietary  changes, 
b.  FDA 's  evaluation  of  the  GI 
symptoms.  Unlike  the  petitioner,  in  its 
original  analysis,  FDA  evaluated  the 


adverse  effects  reports  from  the  two 
studies  separately,  because  there  did  not 
appear  to  be  any  reason  or  need  to 
combine  the  two  date  sets.  In  analyzing 
the  two  studies,  FDA,  however,  did 
combine  reports  of  loose  stools  and 
diarrhea  (Ref.  84),  for  the  following 
reason.  The  petitioner  defined  loose 
stools  as  bowel  movements  that  were 
unformed  but  not  watery,  and  diarrhea- 
like stools  as  watery  stools  that  were 
difficult  to  control  and  had  little  or  no 
solid  material.  ^^  However,  the 
difference  was  between  loose  stools  and 
diarrhea-like  stools  may  not  have 
always  been  clear  to  the  subjects. 
Further,  substantial  fluid  and  electrolyte 
losses  could  potentially  result  from 
either  form  of  stools.  Thus,  FDA 
believes  that  it  is  preferable  to  combine 
these  two  reported  effects  for  analysis. 

In  its  pre'sentation  of  the  Gl.symptom 
data  to  the  Olestra  Working  Group  and 
the  FAG,  FDA  did  combine  the  data 
from  the  two  studies;  combining  the 
data  is  acceptable  for  the  following 
reasons:  (1)  Both  studies  used  the  same 
olestra  dosages  (placebo,  8  g/d,  20  g/d, 
and  32  g/d);  (2)  similar  criteria  were 
used  in  both  studies  for  selecting  and 
excluding  study  subjects;  (3)  the  studies 
were  of  the  same  duration;  and  (4)  the 
same  methods  were  used  to  monitor  for 
adverse  GI  experiences.  By  pooling  the 
data,  the  statistical  power  of  the  study 
increased.  ^^ 

At  the  Olestra  Working  Group  and 
FAC  meetings,  there  was  some 
discussion  regarding  the  advisability  of 
pooling  data  from  the  two  studies.  For 
example,  CSPI  stated  in  their  White 
Paper  that  the  two  studies  were 
analyzed  separately  because  one  of  the 
studies  had  a  very  high  rate  of  GI 
problems  in  the  control  group  that 
masked  the  difference  between  the 
placebo  and  the  8  g/d  groups  and  also 
because  the  second  study  had  a  low 
level  of  GI  problems  in  the  control 
group.  59  Others  stated  that  not  only 
could  the  studies  be  combined,  but  that 
the  conclusions  were  the  same  whether 
or  not  the  data  were  pooled,  i.e.,  there 
was  increased  reporting  of  GI  effects 
with  increasing  olestra  doses.  ^ 


''  Reporting  of  diarrhea  was  based  on  subjects' 
perception  of  diarrhea.  There  was  no  measurement 
of  water-content  made.  However,  subjects' 
electrolyte  levels  were  monitored.  FDA  recognizes 
that  the  effect  observed  may  not  be  diarrhea  in  the 
clinical  sense  but  is  using  that  term  in  this 
preamble  because  it  is  the  term  used  in  the  siudy 
report. 

'"Transcript,  vol.  2,  p.  185. 

'"Statement  of  Dr.  Michael  Jacobson,  CSPI, 
Transcript,  vol.  1,  p.  171. 

""Statements  of  Dr.  David  Allison,  Dr.  Joann 
Lupton,  and  Dr.  Karl  Klonlz.  Dr.  Allison  is  an 
Associate  Research  Scientist  at  New  York  Obesity 
Research  Center,  Saint  Luke/Roosevelt  Hospital.  He 


FDA's  analysis  of  the  data  from  the 
two  8-week  studies  showed  there  was  a 
dose-response  effect  for  olestra  with 
respect  to  two  endpoints,  reported 
diarrhea/loose  stools  and  fecal  urgency. 
For  example,  in  the  8-week  DR  study, 
the  percentage  of  subjects  who 
experienced  loose  stools  or  diarrhea  (at 
any  time  during  the  study)  was  19 
percent  (control  group),  45  percent  (8  g/ 
d  olestra  group),  74  percent  (20  g/d 
olestra  group),  and  67  percent  (32  g/d 
olestra  group).  In  general,  whether  the 
data  from  the  two  studies  were  analyzed 
separately  or  together,  the  incidence  of 
GI  symptoms  in  the  eight  g/d  olestra 
group  was  not  statistically  different 
from  that  of  the  control  group;  the 
differences  in  the  incidences  of  GI 
symptoms  between  the  control  group  on 
the  one  hand  and  the  20  or  32  g/d 
olestra  groups  were  statistically 
significant. 

Although  FDA  agrees  that,  in  general, 
the  GI  symptoms  started  and  stopped  in 
all  groups,  FDA  notes  that,  in  some 
olestra-fed  subjects,  the  GI  symptoms 
persisted  for  a  long  period  of  time.  For 
example,  over  the  course  of  the  56  days, 
two  study  subjects  in  the  20  g/d  olestra 
group  reported  loose  stools  for  38  and 
40  days,  respectively,  and  another 
subject  in  the  same  group  reported 
experiencing  fecal  urgency  and  loose 
stools  for  55  days.  In  the  32  g/d  olestra 
group,  three  subjects  reported  loose 
stools  for  more  than  50  days.  FDA 
agrees  that  these  GI  symptoms  cease 
when  olestra  is  no  longer  consumed. 
However,  FDA  believes  it  is  important 
that  consumers  know  that  the  GI 
symptoms  they  are  experiencing  may  be 
due  to  consumption  of  olestra.  This 
need  for  information  is  discussed  in 
section  VII  of  this  document. 

As  noted,  the  petitioner  contends  that 
the  nature  and  severity  of  the  GI 
symptoms  observed  among  the  olestra- 
consuming  participants  were 
comparable  to  symptoms  experienced 
by  persons  consuming  diets  moderate  or 
high  in  fiber.  FDA  does  not  agree.  While 
high-fiber  diets  have  been  associated 
with  increased  gas  manifested  as 
belching,  flatulence,  and  mild 
abdominal  distention,  diarrhea  and 
staining  of  underwear  (discussed  in 
following  section)  have  not  commonly 
been  reported  (Refs.  85  and  86). 
Finally,  FDA  concurs  with  the 
petitioner  that  there  was  no  evidence  in 
either  study  that  subjects  experiencing 
olestra-related  symptoms  described  as 


was  a  temporary  member  of  the  FAC.  Dr.  Lupton 
is  an  Associate  Professor  of  Human  Nutrition  at 
Texas  A&M.  She  was  FDA's  consultant  on  GI  issues. 
Dr.  Karl  Klontz  is  with  FDA.  Transcript,  vol.  3,  pp. 
49-54. 
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"diarrhea"  also  experienced  significant 
fluid  and  electrolyte  loss. 

2.  GI  Symptoms  in  the  Oil  Loss  Study 

The  petitioner  conducted  an  oil  loss 
study.  •*'  This  study  had  three  objectives 
to  determine:  (1)  The  minimum  olestra 
stiffness  that  would  control  passive  oil 
loss,  as  measured  by  underwear 
staining,  to  the  level  experienced  by  a 
triglyceride  placebo  group;  (2)  the 
relationship  between  olestra  stiffness"* 
and  the  occurrence  of  oil  in  the  toilet 
(OIT);  and  (3)  whether  the  stiffness  of 
olestra  affected  the  incidence  of 
common  GI  symptoms  experienced  by 
the  subjects. 

The  oil  loss  study  was  a  double-blind, 
placebo  controlled,  parallel  design 
study  with  seven  groups  of  18  to  44  year 
old  male  and  female  subjects  (173  to  182 
per  group).  Six  groups  consumed  34  g/ 
d  of  olestra  of  varying  stiffness  (18,  45, 
50,  66,  78,  or  103  Kpa/s)  in  potato  chips 
for  5  days.  A  placebo  group  consumed 
an  equivalent  amount  of  potato  chips 
prepared  with  triglycerides.  All  groups 
consumed  the  potato  chips  as  part  of  a 
normal  diet. 

At  the  end  of  the  5  days,  the  subjects 
completed  a  questionnaire  answering 
specific  questions  about  underwear 
staining  due  to  passive  oil  loss  and 
incidence  of  oil  droplets  in  the  toilet 
(OIT)  following  defecation.  In  addition, 
reports  of  adverse  GI  experiences  (e.g., 
diarrhea,  abdominal  pain,  indigestion) 
were  collected  during  the  consumption 
period  as  well  as  the  3  days  following 
the  treatment  phase. 

a.  Effect  of  olestra  stiffness  on  passive 
oil  loss.  From  the  results  of  this  study, 
the  jjetitioner  concluded  that  the 
incidence  of  passive  oil  loss  in  subjects 
who  consumed  olestra  with  a  stiffness 


*>  Paasive  oil  Iom  can  occur  when  people 
coiuume  large  amounts  of  nonabsorbable  oil  that  is 
liquid  at  body  lemperalure,  such  as  mineral  oil  or 
liquid  olestra;  liquid  oil  separates  from  other  fecal 
material  in  the  colon  and  leaks  past  the  anal 
sphincter.  The  petitioner  observed  that  early 
formulations  of  olestra  cauaad  passive  oil  loss,  but 
that  oil  loss  could  be  decraaaed  by  increasing  the 
stiffiwsa  of  olestra  at  body  temperature.  StifTer 
olestra  has  lea*  of  a  tendeiicy  to  separate  from  the 
fecal  matrix. 

•'The  stifSncss  of  oleatra  was  characteriied  by 
measuring  a  rheological  parameter  called  the 
thixotropic  area,  which  is  determined  by  measuring 
the  shear  stress  on  olestra  as  the  shear  rate  is  first 
increased  and  then  decreased.  The  area  between  the 
ascending  and  descending  shear  stress  versus  rate 
curves  is  the  ihixotropic  area.  Olestra  that  is  liquid 
at  body  temperature  has  ihixotropic  areas 
approaching  zero.  Highly  saturated  olestra  that  is 
largely  solid  at  body  temporature  has  thixotropic 
areas  well  above  100  luloPaacaU/sec  (kPa/s).  In 
practical  terms,  olestra  with  a  stiffness  of  IS  kPa/ 
s  had  a  consistency  similar  to  a  typical  catsup  at 
room  temperature:  olestra  with  a  stiffness  of  SO  kPa/ 
s  has  a  consistency  similar  to  mayonnaise:  olestra 
with  a  stiffiness  of  103  kPa/s  is  similar  to  cold 
margarine. 


less  than  or  equal  lo  45  kPais  (i.e..  thuse 
in  the  two  lowest  treatment  groups)  was 
significantly  increased  relative  to  the 
incidence  reported  by  the  subjects 
consuming  triglycerides  (the  placebo 
group).  The  incidence  of  passive  oil  loss 
in  subjects  consuming  olestra  of  greater 
that  50  kPa/s  was  not  significantly 
different  from  the  incidence  reported  by 
subjects  in  the  placebo  group.  FDA's 
analysis  of  these  data  agreed  with  the 
petitioner's  analysis. 

At  the  Olestra  Working  Group  and 
FAC  meeting,  CSPI  stated  that  their 
analysis  showed  that  there  are 
statistically  signiTicant  increases  of 
passive  oil  loss  above  control  with 
olestra  at  the  higher  stiffness  levels.  "^ 
However,  no  details  on  how  the  data 
were  analyzed  were  given.  FDA  had  the 
data  from  the  passive  oil  loss  study 
analyzed  independently  by  Dr.  Joanne 
Lupton,  FDA's  consultant  on  GI  issues. 
Dr.  Lupton 's  analysis  was  consistent 
with  FDA's  analysis,  i.e.,  there  would  be 
an  increase  in  passive  oil  loss  in 
subjects  consuming  olestra  having  a 
stiffness  of  under  50  kPa/s  but  not  in 
subjects  consuming  olestra  with 
stiffness  of  50  kPa/s  or  higher.  ••• 

Therefore,  FDA  concurs  with  the 
[letitioner's  conclusion  that  there  would 
not  be  an  increased  incidence  of  passive 
oil  loss  in  subjects  consuming  olestra  of 
a  stiffness  greater  than  or  equal  to  50 
kPa/s  (Ref.  87).  FDA  also  notes  that 
passive  oil  loss  is  not  a  hazard  to  health 
or  otherwise  an  adverse  effect  per  se  and 
that  the  purpose  of  conducting  the  study 
was  to  determine  the  stiffness 
specification  of  olestra  above  which 
passive  oil  loss  would  not  occur. 

b.  Effect  of  olestra  stiffness  on  OIT. 
The  petitioner  stated  that  the  incidence 
of  reported  OIT  was  significantly 
increased  in  all  olestra  groups  relative  to 
the  incidence  in  the  placebo  group.  The 
incidence  of  OIT  in  the  18  kPa/s  olestra 
group  was  also  significantly  greater  than 
the  incidence  in  any  other  olestra  group. 
However,  there  was  no  consistent  trend 
in  the  incidence  of  OIT  reported  by  the 
subjects  who  consumed  olestra  of 
stiffness  greater  or  equal  to  45  kPa/s. 

FDA  agrees  that  the  incidence  of  OIT 
was  significantly  greater  in  all  olestra 
treatment  groups  (13.5  percent  to  32 
percent)  compared  to  the  placebo  group 
(4.7  percent).  FDA  also  agrees  that  there 
was  no  predictive  relationship  between 
olestra  stiffness  and  OIT  when  the 
stiffness  was  greater  or  equal  to  45  kPa/ 
8  (Ref.  87). 

c.  Effect  of  olestra  stiffness  on  GI 
symptoms.  With  respect  to  GI 
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symptoms,  the  petitioner  stated  that  9 
percent  of  the  subjects  in  the  placebo 
group  and  from  10  percent  to  16  percent 
of  the  subjects  in  the  olestra  groups 
reported  GI  symptoms  including  (in 
decreasing  order  of  occurrence)  gas/ 
stomach  gurgle,  diarrhea,  abnormal 
(loose,  soft)  stools,  abdominal  pain,  and 
indigestion/heartburn.  The  petitioner 
concluded  that  there  was  no  consistent 
trend  with  olestra  stiffness  in  the 
number  of  GI  symptoms  reported.  The 
petitioner  also  concluded  that, 
consistent  with  the  results  of  other 
studies,  the  GI  symptoms  do  not  present 
a  safety  concern  because:  (1)  When  they 
occur,  the  symptoms  are  generally  mild 
or  moderate  in  severity;  (2)  they  subside 
when  olestra  consumption  is  stopped; 
and  (3)  they  do  not  differ  substantially 
from  the  GI  symptoms  normally 
experienced  when  diets  high  in  fiber  are 
consumed. 

FDA  agrees  with  the  petitioner  that 
there  was  no  trend  in  reported  GI  effects 
based  on  olestra  stiffiiess.  However,  the 
percentage  of  subjects  who  reported  at 
least  one  of  the  eight  gastrointestinal 
effects  assessed  was  significantly  greater 
in  four  of  the  six  olestra  stiffness 
treatment  groups  (18.  66.  78,  103  VPaJ 
s)  comjjared  to  the  placebo  group  (Ref. 
87). 

In  addition,  the  percentage  of  subjects 
in  the  olestra  groups  reporting  GI 
symptoms  in  response  to  directed 
questions  was  0  percent  to  19  percent 
greater  than  the  percentage  of  subjects 
reporting  symptoms  in  the  placebo 
group.  The  GI  effects  that  were  reported 
significantly  more  often  in  some  of  the 
olestra  groups  compared  to  the  placebo 
group  were  urgent  bowel  movements, 
difficulty  wiping,  and  soft  stools  (Ref 
87). 

An  increase  in  the  number  of  daily 
bowel  movements  over  that  occurring  in 
the  placebo  group  was  reported  by 
subjects  in  all  of  the  olestra  stiffness 
treatment  groups  except  one  (45  kPa/s). 
Twenty-seven  percent  of  subjects  in  the 
placebo  group  reported  an  increased 
number  of  bowel  movements  per  day 
compared  to  a  range  of  35  to  48  percent 
for  olestra  recipients  (Ref  87). 

FDA  agrees  mat,  when  reports  of 
loose  stools  and  diarrhea  are  analyzed 
separately,  with  only  one  exception,  no 
statistically  significant  increase  in  either 
loose  stools  or  diarrhea-like  stools  was 
reported  among  olestra  recipients  versus 
placebo  recipients.  However,  as  is  the 
case  with  analysis  of  the  GI  symptoms 
in  the  two  8-week  studies,  FDA  believes 
that  it  is  appropriate  to  combine  reports 
of  loose  stools  and  diarrhea  for  analysis. 
This  is  because  the  difference  between 
loose  stools  and  diarrhea-like  stools  may 
not  have  always  been  clear  to  the  study 
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subjects  and  may  be  simply  variable 
manifestations  of  the  same  effect.  When 
reports  of  loose  stools  and  diarrhea  like 
stools  are  combined,  the  analysis  shows 
that  during  the  5  day  study,  42.3  percent 
(447/1056)  of  olestra  recipients 
experienced  loose  stools  or  diarrhea-like 
stools  compared  to  33.1  percent  (57/ 
172)  of  placebo  group  subjects;  this 
difference  is  statistically  significant 
(P=0.03).  (Ref  87). 

Finally,  FDA  notes  that,  in  general, 
the  results  of  analysis  of  the  GI 
symptoms  data  in  the  oil  loss  study  are 
consistent  with  those  obtained  in  the  8- 
week  studies.  In  addition,  FDA  agrees 
that,  like  the  GI  symptoms  reported  in 
the  8-week  studies,  GI  symptoms  in  the 
oil  loss  study  subside  when  olestra 
consumption  is  stopped.  As  discussed 
above,  however,  FDA  does  not  agree 
with  the  petitioner  that  the  GI 
symptoms  experienced  with  olestra 
consumption  are  similar  to  those 
experienced  with  high  fiber 
consumption. 

3.  Study  of  Selected  Fecal  Parameters  in 
Subjects  Consuming  Olestra 

a.  Study  design.  The  petitioner 
conducted  a  study  designed  to  examine 
fecal  composition  of  subjects  reporting 
diarrhea  when  consuming  olestra. 
Normal  healthy  males  and  females  (18 
to  60  years  of  age)  were  selected  for  the 
study  from  a  population  of  subjects  who 
had  reported  GI  symptoms  while 
consuming  olestra  in  previous  product 
acceptance  studies.  The  study  consisted 
of  two  phases.  A  screening  phase  was 
conducted  to  identify  subjects  who 
reported  GI  symptoms  from  olestra 
consumption.  The  second  phase  was  a 
study  phase  during  which  the  identified 
subjects  ate  different  amounts  of  olestra 
and  GI  symptoms  were  recorded  and 
fecal  measurements  were  made. 

The  screening  phase  was  a  4- week, 
cross-over  design  with  two  treatment 
groups,  0  and  20  g/d  olestra.  Fifty-two 
adults  who  had  reported  GI  symptoms 
in  previous  olestra  studies  were 
recruited  for  the  study.  The  olestra  was 
substituted  for  20  g  of  triglyceride  in  the 
three  daily  meals  with  roughly  one-third 
of  the  dose  provided  in  each  meal.  The 
study  participants  were  acclimated  to 
the  study  procedures  during  a  3-day 
baseline  period  in  which  they  ate 
placebo  meals.  They  were  then  divided 
into  two  groups  and  ate  either  placebo 
meals  or  meals  providing  20  g/d  olestra 
for  5  days.  After  a  7-day  washout 
period,  the  subjects  again  ate  placebo 
meals  (containing  triglycerides)  for  3 
days,  and  then  crossea-over  to  olestra  or 
placebo  meals  for  5  days.  After  the 
second  treatment  period,  the  subjects 
were  monitored  for  a  4-day  washout 


period.  All  meals  during  baseline, 
treatment,  and  washout  periods  were 
eaten  under  supervision  at  the  clinical 
site. 

The  frequency,  duration,  and  severity 
of  nine  predefined  GI  symptoms  were 
documented  daily  by  the  subjects, 
starting  at  the  beginning  of  the  baseline 
period  and  continuing  through  the  final 
4-day  washout  period.  Diarrhea  was 
defined  as  "excessive  frequency  of  very 
loose/watery  stools  that  are  extremely 
difficult  or  impossible  to  control." 
Loose  stools  were  defined  as  "a  bowel 
movement  that  is  easier  to  pass  than 
normal,  but  is  not  watery  and 
unformed." 

At  the  completion  of  the  screening 
phase,  those  subjects  who  reported  an 
increase  in  the  frequency,  severity,  or 
duration  of  GI  symptoms  during  the 
olestra  period,  relative  to  the  placebo 
period,  were  selected  to  take  part  in  the 
study  phase.  Eighteen  subjects  met  the 
selection  criteria. 

The  study  phase  was  a  crossover, 
placebo-controlled,  single-blind 
(subject)  design  with  three  treatment 
groups,  0,  10,  and  20  g/d  olestra.  Each 
subject  received  each  treatment  for  7 
days.  The  treatment  periods  were 
separated  by  7-day  washout  periods. 
Subjects  ate  all  treatment  meals  ujider 
supervision  at  the  clinical  site,  and  ate 
their  habitual  diets  at  home  during  the 
washout  periods. 

GI  symptoms  were  ascertained  during 
the  treatment  periods  and  the  first  4 
days  of  the  washout  periods  by  GI 
assessment  records  completed  daily  by 
the  subjects.  For  each  GI  symptom 
episode,  the  subject  recorded  the  date, 
time  of  day,  and  intensity.  The  intensity 
scale  for  GI  symptoms  was  graded  as 
follows:  0  (none);  1  (slight);  2  (mild);  3 
(moderate);  and  4  (severe).  Total  fecal 
collections  were  made  for  the  last  3  days 
of  each  treatment  period  and  the  daily 
collections  were  pooled.  To  complete 
the  study  and  have  data  included  in  the 
analyses,  a  subject  had  to  provide  at 
least  one  fecal  sample  for  each  3-day 
collection  period. 

Stools  were  collected  into  plastic 
containers  and  immediately  frozen.  Wet 
weight,  volume,  and  density 
measurements  were  made  on  each  stool. 
Fecal  samples  from  each  subject  during 
the  3-day  collection  period  were  then 
pooled.  Three-day  pooled  fecal  samples 
for  each  subject  were  analyzed  for  water 
concentration,  dry  weight,  olestra 
analysis,  Na,  K,  CI,  total  and  individual 
bile  acids,  free  fatty  acids,  triglycerides, 
and  total  lipids. 

b.  Petitioner  conclusions.  Of  the  15 
subjects  completing  the  study,  6 
subjects  reported  diarrhea  while  eating 
20  g/d  olestra.  The  petitioner  concludes 


that  this  study  further  confirms  that  the 
diarrhea  reported  by  subjects  consuming 
olestra  does  not  present  potential  for 
harm.  This  conclusion  is  based  on  the 
observation  that  there  was  no  significant 
increase  in  stool  weight,  water  content, 
or  number  of  bowel  movements  per  day 
for  subjects  reporting  diarrhea  while 
consuming  olestra  at  20  g/d. 

c.  FDA  conclusions.  The  number  of 
subjects  who  reported  diarrhea 
increased  with  increasing  dose  of 
olestra;  three  subjects  (20  percent) 
reported  diarrhea  while  eating  0  g/d 
olestra,  six  (40  percent)  subjects  while 
eating  10  g/d  olestra,  and  11  (69 
percent)  while  eating  20  g/d  olestra.  The 
difference  in  incidence  of  reported 
diarrhea  between  the  20  g/d  and  0  g/d 
consumption  levels  was  statistically 
significant.  In  addition,  the  mean 
number  of  diarrheal  bowel  movements 
per  subject  reporting  any  diarrhea  and 
the  severity  of  the  diarrhea  both 
increased  with  increasing  olestra 
consumption.  Although  there  was  an 
increase  in  the  number  of  subjects 
reporting  loose  stools  with  increasing 
olestra  dose,  this  increase  yvas  not 
statistically  significant.  FDA  concludes 
that  these  results  are  qualitatively 
similar  to  the  results  of  the  8-week 
studies. 

Measurements  of  the  concentration  of 
stool  water  and  electrolytes  (Na,  K,  and 
CI)  suggest  these  parameters  did  not 
differ  in  persons  reporting  diarrhea 
during  the  20  g/d  olestra  period  from 
those  of  their  nondiarrheal  stools  during 
the  placebo  period.  However,  it  was  not 
possible  to  analyze  stool  electrolyte 
values  by  individual  stools  or  by 
individual  days  because  the  stools  were 
pooled  from  the  3-day  collection  period, 
as  is  normally  done  when  measuring 
fecal  parameters.  FDA  notes  that  there 
appears  to  be  an  increase  weight  of 
stools  in  those  subjects  reporting 
diarrhea  when  eating  20  g/d  olestra  that 
is  not  completely  accounted  for  by  the 
presence  of  olestra  in  the  stooU.  FDA 
concludes  that  the  results  of  this  study 
indicate  that  there  is  no  difference  in 
stool  composition  (e.g.,  water  and 
electrolyte  content)  between  those 
subjects  consuming  olestra  who 
reported  diarrhea  and  those  who  did  not 
(Ref  88). 

4.  Study  in  Patients  with  Inflammatory 
Bowel  Disease 

The  petitioner  conducted  a  multi- 
center  study  in  both  ulcerative  colitis 
(UC)  patients  and  Crohn's  disease  (CD) 
patients.  The  objective  of  the  study  was 
to  assess  whether  the  presence  of  olestra 
in  the  GI  tract  exacerbates  conditions  in 
which  the  GI  epithelium  is 
compromised.  Inflammatory  bowel 
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diseast)  llliUJ  represents  an  u.xireme 
example  of  such  a  condition.  In  the 
study  the  petitioner  conducted,  45  IBD 
patients  with  at  least  a  2-year  history  of 
diagnosed  disease,  who  were  in 
remission  (21  UC  and  24  CD),  were 
given  20  g/d  of  olestra  in  cookies  and 
potato  chips  for  4  weeks.  Forty-four 
control  subjects  were  given  cookies  and 
potato  chips  prepared  with 
conventional  vegetable  triglycerides.  At 
the  end  of  the  4-week  consumption 
period,  the  disease  status  of  each  patient 
was  assessed  and  classified  as  in 
remission,  worsened,  or  relapsed.  Four 
weeks  after  the  end  of  the  consumption 
period,  the  patients  were  contacted  by 
telephone  and  asked  about  the  status  of 
their  disease.  If  judged  appropriate,  they 
were  seen  by  the  investigator.  In 
addition,  bowel  permeability  was 
assessed  at  the  beginning  and  end  of  the 
consumption  period  by  measuring 
urinary  excretion  of  polyethylene  glycol 
(PEG). 

The  petitioner  stated  that  IBD  patients 
are  good  surrogates  in  which  to 
determine  whether  olestra  will  have  an 
adverse  impact  on  a  wide  range  of  GI 
diseases  involving  acute  and  chronic 
inflammation,  ulcerations,  and  possibly 
a  compromised  intestinal  barrier.  The 
petitioner  also  asserted  that  this  patient 
population  was  chosen  becau.se  UC  and 
CD  are  thought  to  be  exacerbated  by  a 
range  of  stimuli,  some  of  which  may  be 
dietary  in  nature.  According  to  the 
petitioner,  IBD  patients  in  remission  are 
also  good  models  for  people  who  are 
asymptomatic  but  who  may  have 
underlying  predisposing  conditions  or 
subclinical  GI  diseases  which,  when 
exacertwted,  may  become  active. 

FDA  agrees  that  a  study  in  persons 
with  IBD  is  useful  to  assess  whether 
olestra  may  have  adverse  health  effiects 
on  potentially  sensitive  subpopulations 
with  bowel  disease.  FDA  believes  that 
persons  with  IBD  are  an  appropriate 
target  population  for  such  a  study 
because  the  disease  is  prevalent, 
because  the  acute  disea.se  status  of  such 
patients  can  be  significantly  influenced 
by  factors  that  change  bowel  habits,  and 
because  such  patients  can  have 
increased  bowel  permeability  which,  if 
further  increased,  could  have  long-range 
health  significance. 

The  petitioner  concluded  that,  in  the 
placebo  group,  out  of  44  subjects,  40 
remained  in  remission,  disease  activity 
worsened  for  4,  and  none  relapsed.  For 
the  olestra  group,  out  of  45,  41  remained 
in  remission,  disease  activity  worsened 
for  three  and  one  relapsed.  The 
petitioner  concluded  that  the  relapse 
was  not  test-related.  Further, 
hematologic  parameters  indicative  of 
disease  activity  were  not  different 
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was  not  unexpected  and  is  consistent 
with  the  spontaneous  relapse  rate 
among  IBD  patients  (about  30  percent 
per  year  (Ref.  89),  or  about  1  per  month 
for  the  population  size  studied).  There 
was  no  increase  in  bowel  permeability 
in  either  the  UC  or  CD  patients.  Because 
there  was  no  difference  between  olestra 
and  placebo  groups  in  the  number  of 
patients  whose  disease  activity 
worsened  during  the  study,  the 
petitioner  concluded  that  consumption 
of  20  g/d  olestra  for  4  weeks  did  not 
affect  disease  activity  of  the  IBD 
patients. 

FDA  notes  that  for  any  study  with  a 
small  number  of  subjects  and  relatively 
low  background  relapse  rate  (e.g.,  2.5 
percent  per  month  projected  in  the 
control  group),  an  effect  of  treatment 
(olestra)  compared  with  control 
(triglyceride)  would  be  seen  only  if  the 
effect  was  large  (Ref.  90).  Thus,  the 
study  can  be  used  to  address  the 
possibility  that  consumption  of  20  g  of 
olestra  per  day  will  consistently — about 
30  percent  of  the  time  -  exacertiate  IBD. 
The  study  gives  some  rea.ssurance  that 
consumption  of  olestra  at  20  g/d  for  up 
to  31  days  would  not  cause  a  large 
detrimental  effect  in  special  populations 
such  as  UC  and  CD  patients.  This  study 
was  too  small  and  too  brief,  however,  to 
rule  out  a  moderate  detrimental  effect 
(e.g.,  relapse  rates  that  are  two  or  three 
times  those  of  control)  (Ref.  91). 

5.  GI  Symptoms  in  Young  Children 

GI  symptoms  in  the  young  were 
reported  in  three  studies.  Two  of  these, 
a  study  in  5  to  8-year-old  children  that 
lasted  7  days  and  another  in  3  to  5-year- 
old  children  that  lasted  5  days,  were 
designed  to  address  the  potential  effects 
of  olestra  on  GI  symptoms.  The  third 
study,  while  conducted  to  determine 
whether  children  (2  to  5  years  of  age) 
adjusted  their  energy  intake  in  response 
to  variations  in  the  proportion  of  energy 
from  dietary  fats,  also  provided 
information  on  GI  symptoms.  In  this 
third  study,  children  consumed  olestra 
for  five  2-day  periods  over  5  weeks. 

After  reviewing  the  reports  on  GI 
symptoms  from  these  studies,  the 
petitioner  concluded  that  there  were  no 
differences  in  incidence  of  any  GI 
symptoms  among  treatment  groups,  and 
no  significant  health  effects  from 
consumption  of  olestra  by  children. 

Potential  GI  effects  in  the  young  were 
discussed  at  the  meetings  of  the  Olestra 
Working  Group  and  FAC.  CSPI 
commented  that  the  studies  on  children 
were  too  short  to  provide  enough 
meaningful  data  on  gastrointestinal 


problems."  In  addition.  Dr.  Herbert 
Needleman  stated  that  he  had  reviewed 
the  petitioner's  two  8-week  studies  and 
CSPI's  White  Paper  on  olestra  and  that 
he  had  concluded  that  olestra  had  not 
been  demonstrated  to  safe  for 
consumption  by  children.** 

On  the  other  hand.  Dr.  William 
Klish  ^'  stated  that  he  had  reviewed  all 
the  relevant  data  on  olestra  and 
concluded  stated  that  olestra  should  in 
no  way  be  considered  harmful  to 
children.  Dr.  Klish  added  that,  while 
children  are  bom  with  an  immature 
gastrointestinal  tract,  their  digestive  and 
absorptive  physiology,  as  well  as 
gastrointestinal  motility,  are  similar  to 
that  of  an  adult  at  about  1  year  of  age 
and  therefore,  the  adult  data  on  olestra 
can  be  extrapolated  to  children.  Dr. 
Klish  also  noted  that  the  feeding  of  a 
nonabsorbable  oil  to  children  has  been 
occurring  without  adverse  effects  for  at 
least  the  last  50  years  in  the  form  of 
mineral  oil  to  treat  constipation,  a 
symptom  seen  frequently  in  children. 
(Mineral  oil  was  normally  given  in 
doses  of  about  15  g  to  about  45  g/d  for 
months  or  years  in  the  child  who  is 
chronically  constipated.) 

Dr.  Charles  Hargrove,  a  pediatric 
gastroentero legist  with  whom  FDA 
consulted  regarding  pediatric  GI  issues, 
stated  that,  in  view  of  the  physiologic 
maturity  of  the  GI  tract  by  9  to  12 
months  of  age,  there  should  be  no 
serious  harmful  effect  in  the  toddler/ 
preschool  child  if  the  consumer  parent 
has  appropriate  labeling  information  to 
associate  potential  GI  symptoms  with 
olestra.  He  added  that  the  differential 
diagnosis  for  numerous  GI  upsets  in  the 
young,  i.e.,  loose  stools,  stomach 
cramps,  would  have  to  be  expanded  to 
include  olestra  despite  the  apparently 
low  incidence  of  the  latter,  and  that 
physicians  should  be  made  aware  of 
olestra's  potential  to  induce  loose  stools, 
for  example,  as  they  should  be  aware 
that  apple  or  grape  juice  can  produce 
loose  stools  in  some  toddlers.  ^ 

Dr.  Ronald  Kleirunan,  a  pediatric 
gastroenterologist  and  a  member  of  the 
Olestra  Working  Group  concluded  that 
olestra  does  not  pose  any  danger  to 
health  in  the  young.  He  added  that  the 
effect  of  excessive  consumption  of 


•'  Statement  of  Dr.  Myra  Karstadt.  CSPI, 
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potato  chips  with  olestra  by  children  is 
analogous  to  "toddlers'  diarrhea,"  one 
of  the  causes  of  which  is  excess  fhiit- 
juice  consumption.  Dr.  Kleinman 
observed  that  just  as  the  number  of 
stools  per  day  decreases  when! 
consumption  of  the  fruit  juice  decreases, 
stools  will  begin  to  firm  up  once 
consumption  of  olestra-containing  foods 
decreases.  Dr.  Kleinman  noted  that  as  is 
the  case  for  many  constituents  of  foods 
and  foods  currently  available,  some 
individuals  who  are  intolerant  to  olestra 
or  foods  containing  olestra  include 
children,  and  that  children,  like  adults, 
can  relate  symptoms  to  foods  and  wrill 
be  able  to  stop  eating  such  foods  when 
they  have  reached  a  level  of  intolerance 
for  it.  69 

FDA  notes  that,  in  general,  the  GI 
symptoms  seen  in  the  studies  in 
children  conducted  by  the  petitioner  are 
consistent  with  those  seen  in  the  8-week 
studies  in  adults  discussed  above. 
Although  the  short  diu-ation  of  the 
studies  in  children  makes  it  difficult  to 
compare  the  GI  effects  to  those  seen  in 
the  8-week  studies  in  a  meaningful  way, 
FDA  has  concluded  that  the  data 
regarding  GI  effects  obtained  in  adults 
can  be  extrapolated  to  the  young  and 
that  this  approach  is  fully  consistent 
with  the  expert  views  provided  at  the 
Olestra  Working  Group  and  FAC 
meetings.  FDA  also  notes  that  despite 
CSPI's  criticism  that  the  studies  in 
children  were  not  of  adequate  length, 
CSPI  did  not  contradict  the  basis  for  the 
agency's  conclusion  that  extrapolation 
from  studies  in  adults  is  appropriate. 

C.  Effect  of  Olestra  on  Intestinal 
Microflora  Metabolism 

Olestra  passes  intact  through  the 
colon  where  it  has  the  potential  to  affect 
adversely  the  normal  metabolic  activity 
of  the  intestinal  microflora.  The 
indigenous  microflora  of  the  colon  carry 
out  a  variety  of  reductive,  degradative, 
and  hydrolytic  processes  that  are 
important  to  the  host.  Therefore,  it  is 
important  to  know  whether 
consumption  of  olestra  affects 
microflora  populations,  alters 
fermentation  processes  or  normal 
microflora  metabolism  of  host-produced 
substrates,  or  acts  as  a  substrate  for 
microflora. 

1.  Effect  of  Olestra  on  Breath  Gas  and 
Microflora-Associated  Characteristics 

The  petitioner  used  an  analysis  of 
breath  hydrogen  as  a  noninvasive 

"•Statement  of  Dr.  Ronald  Kleinman,  Chief  of  the 
Pediatric  GI  and  Nutrition  Unit.  Massachusetts 
General  Hospital  and  Associate  Professor  of 
Pediatrics,  Harvard  Medical  Center  Dr.  Kleinman 
was  a  temporary  member  of  the  FAC.  Transcript, 
vol.  4,  p.  177  and  192. 


technique  for  studying  microbial 
fermentation  in  the  human  colon  imder 
"normal"  and  "high"  dietary  fiber 
intakes  (within  the  range  recommended 
as  "healthy"  fiber  intake  in  the  United 
States),  with  and  without  olestra.  An 
analysis  of  breath  methane  was  also 
used  in  this  study  to  provide  additional 
information  on  microbial  fermentation 
activity  in  methanogenic  individuals. 

In  addition,  because  normal  metabolic 
function  of  colonic  microflora  can  be 
assessed  by  measurement  of  several 
endpoints  of  metabolic  activity 
(microflora-associated 
characteristics  ^°),  the  petitioner 
measured  microflora-associated 
characteristics  to  provide  additional 
information  on  the  effect  of  the  presence 
of  olestra  in  the  colon  on  normal 
bacterial  metabolism. 

The  breath  gas  study  was  a  parallel, 
double-blind,  placebo-controlled  study 
5  weeks  in  length.  The  subjects  were  97 
normal  healthy  males  and  females  firom 
18  to  58  years  of  age.  Subjects  were 
randomly  assigned  to  four  treatment 
groups.  Following  an  8-day  baseline 
period  during  which  subjects  consumed 
a  placebo  breakfast  low  in  dietary  fiber, 
they  were  fed  breakfast  meals  daily 
containing  moderate  (7  g)  or  high  (24  g) 
levels  of  fiber,  with  24  g  of  either  olestra 
or  triglyceride  for  28  days.  Breath  gas 
and  fecal  samples  were  collected  at  the 
end  of  the  baseline  period  and  at  the 
end  of  the  test  period.  The  breath  gas 
samples  were  analyzed  for  hydrogen 
and  methane.  The  fecal  samples  were 
examined  for  viable  microbial  counts 
and  direct  microscopic  cell  counts  for 
fecal  bacteria.  (Fecal  bacteria  have  been 
demonstrated  to  be  directly 
representative  of  the  indigenous  human 
intestinal  microflora  and  their  metabolic 
activities.)  In  addition,  the  fecal  samples 
were  analyzed  for  microflora-associated 
characteristics. 

The  petitioner  concluded  that, 
although  there  was  a  trend  toward  lower 
breath  hydrogen  production  in  the 
olestra  groups  (20  percent  reduction  in 
the  olestra  high  fiber  group  compared  to 
placebo  high  fiber  group)  there  were  no 
statistically  significant  differences  in 
cumulative  breath  hydrogen  production 
between  olestra  and  placebo  groups. 
Further,  the  petitioner  stated  that  olestra 
did  not  affect  the  total  number  of  direct 
or  viable  counts  of  the  fecal  microflora. 
The  petitioner  also  stated  that  olestra 
had  no  statistically  significant  effect  on 
cumulative  breath  methane  production 
following  consumption  of  either  the 


'"Microflora-associated  characteristics  include 
degradation  of  beta-aspartylglycine  and  mucin, 
conversion  of  cholesterol  and  bilirubin  to  their 
respective  metabolites,  inactivation  of  trypsin,  and 
production  of  short-chain  fatty  acids  (SCFA). 


moderate  or  high  fiber  meal  and  that 
breath  methane  production  values  for 
individuals  in  the  olestra  groups  were 
similar  to  individual  values  in  the 
respective  placebo  groups. 

According  to  the  petitioner,  olestra 
had  no  effect  on  fecal  microbial  counts, 
and  did  not  interfere  with  the  normal 
degradation  of  beta-aspartylglycine, 
mucin,  or  trypsin.  The  concentration 
and  distribution  of  short  chain  fatty 
acids  (SCFA)  was  not  consistently  or 
significantly  affected  by  olestra, 
indicating  the  absence  of  an  adverse 
effect  on  microbial  metabolism.  Finally, 
the  petitioner  stated  that  urobiUnogen 
and  coprostanol  concentrations  were 
not  adversely  affected  by  olestra 
consumption.  The  petitioner  concluded 
that  the  results  of  this  study 
demonstrate  that  olestra  will  not 
interfere  with  normal  intestinal 
fermentation  of  dietary  fiber. 

FDA  notes  that  the  best  direct 
information  on  microbial  imbalances  of 
concern  would  have  been  adequate 
direct  microscopic  cell  counts  and 
viable  cell  counts.  Although  these  tests 
were  performed,  the  data  cannot  be  used 
due  to  improper  handling  of  the 
samples  (Ref  92).  The  study  did  show 
that  the  microfiora-associated 
characteristics  that  are  generated  by  the 
majority  of  the  bacterial  genera  foimd  in 
the  colon  (e.g.,  the  proteases, 
peptidases)  and  production  of  SCFA 
were  not  affected  or  only  slightly 
affected  by  the  presence  of  olestra  in  the 
GI  tract.  However,  FDA's  analysis  of  the 
data  further  shows  lowering  of  hydrogen 
breath  gas  in  some  subjects,  appearance 
of  undergraded  mucin  in  some  subjects, 
a  reduction  of  microbial  formation  of 
coprostanol  from  cholesterol,  and 
reduced  bilirubin  conversion  in  those 
subjects  consuming  olestra  (Ref  92). 
FDA  notes  that  the.se  variations  in 
microflora-associated  characteristics  are 
not  different  from  those  observed  from 
dietary  changes,  for  example,  from  low 
to  high  fiber  diets,  and  that  there  are 
large  variations  in  normal  healthy 
subjects  with  respect  to  microflora- 
related  parameters  (Ref  93).  In  addition, 
although  there  was  some  dampening  of 
hydrogen  production  when  olestra  was 
added  to  a  high-fiber  diet,  this 
dampening  was  not  significant.  '* 

2.  Potential  for  Intestinal  Microflora  to 
Metabolize  Olestra 

The  petitioner  stated  that  the  pivotal 
studies  that  demonstrate  that  olestra  is 
not  metabolized  by  microflora  in  the  GI 
tract  are  a  clinical  study  in  humans  and 
the  rat  absorption  and  metabolism 
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studies.  The  cliiucai  study  showed  riu 
production  of  radiolabeled  metabolic 
breakdown  products,  and  no  changes  in 
either  olestra  fatty  acid  composition  or 
ester  distribution  following  incubation 
of  radiolabeled  olestra  with  fecal 
microflora  from  humans  who  consumed 
7  g/d  olestra  for  up  to  31  days. 

As  noted,  in  the  rat  absorption 
studies,  virtually  all  radiolabel  was 
recovered  in  feces  and  GI  contents,  with 
insignificant  amounts  recovered  as 
metabolic  byproducts  in  CCh,  urine,  and 
tissues  after  animals  were  fed  olestra  for 
28  days  and  then  dosed  with 
radiolabeled  olestra. 

The  petitioner  also  submitted  a 
published  study  (Ref.  94)  that 
demonstrates  that  olestra  is  not 
metabolized  by  the  microflora  of  the  CI 
tract.  In  this  study,  radiolabeled  C^- 
fatty  acids)  olestra  was  incubated  for  72 
hours  in  either  minimal  or  organically 
enriched  anaerobic  media  inoculated 
with  feces  from  seven  healthy  subjects 
who  had  consumed  9  g/d  of  olestra  for 
3  to  4  weeks.  The  petitioner  stated  that 
no  significant  quantities  of  '^Cb,  '^CH*, 
or  ■'*C-volatile  fatty  acids  were  detected 
during  the  incubation,  indicating  that 
olestra  was  not  metabolized  by  colonic 
microflora.  At  the  Olestra  Working 
Croup  and  FAG  meetings,  the  petitioner 
also  pointed  out  that  human  gut 
microflora  have  never  adapted  to 
breakdown  fat  or  cellulose.  In  addition, 
the  petitioner  reasoned  that  because  the 
breaikdown  of  fat  requires  beta 
oxidation,  which  requires  oxygen,  it  is 
unlikely  that  in  the  anaerobic 
environment  of  the  human  intestine, 
microorganisms  will  adapt  to 
metabolize  olestra.  ^* 

FDA  notes  that  there  is  a  hypothetical 
possibility  that  an  organism  capable  of 
metabolizing  olestra  at  a  low  level  could 
arise  among  the  intestinal  microflora 
(Ref.  95).  The  in  vitro  study  on  minimal 
medium  did  suggest  that  olestra  might 
be  metabolized  by  microflora  at  a  low 
level  when  olestra  is  the  only  carbon 
source  (Ref.  95).  Such  conditions  are 
unlikely  to  exist  in  the  intestinal  tract. 
Because  of  the  possibility  that  olestra 
might  be  metabolized,  FDA  asked  Dr. 
Joaim  Lupton,  a  consultant  for  FDA  who 
specializes  in  the  effect  of  diet  on  the  CI 
tract,  to  review  the  breath  gas  and  in 
vitro  studies.  Dr.  Lupton  did  not  observe 
any  metabolism  of  olestra  by 
microflora.  ^'  Dr.  Lupton  concluded  that 
because  no  long  chain  fatty  acids  were 


"Tranacript.  vol.  1,  p.  152.  Acxordingly,  rhe 
petitioner  concluded  that  thore  was  no  evidence  of 
degradation  of  the  olestra  (i.e..  no  change  in  Mter 
diatribution  or  bity  acid  composition)  by  intestinal 
microflora. 
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reledseti  truui  the  ule^trd,  diid  hecaube 
the  olestra  was  actually  recovered 
without  any  change  in  chain  length  or 
degree  of  saturation,  olestra  is  not 
metabolized  by  the  microflora  (Refs.  96 
and  97).  Further,  given  the  Findings  in 
the  htunan  and  animal  material  balance 
studies  (discussed  in  section  III.A  of  this 
document),  which  showed  that  olestra 
was  excreted  quantitatively  and  was 
unchanged  in  the  feces,  FDA  believes 
that  the  available  evidence  shows  that 
there  is  no  metabolism  of  olestra  by  the 
intestinal  microflora. 

D.  Effect  of  Olestra  on  Bile  Acid 
Metabolism 

The  petitioner  submitted  several 
published  and  unpublished  studies  in 
animals  and  humans  to  demonstrate 
that  consumption  of  olestra  will  have  no 
meaningful  effect  on  the  absorption, 
synthesis  or  excretion  of  bile  acids.  The 
studies  included:  (1)  A  2-year  rat  study 
where  olestra  was  fed  at  5  percent  of  the 
diet  and  total  fecal  bile  acid  excretion 
was  measured  after  1,  2,  and  24  months; 
(2)  a  study  in  rats  on  the  effect  of  olestra 
on  the  absorption  of  chenodeoxycholic 
acid,  one  of  the  more  lipophilic  bile 
acids;  (3)  studies  on  the  effect  of  olestra 
on  bile  acid  excretion  in  humans 
ingesting  8  to  40  g/d  olestra  for  30  days 
or  90  g/d  olestra  for  37  to  55  days;  (4) 
a  study  in  rats  on  olestra  s  effect  on 
biliary  acid  profiles;  and  (5)  a  study 
examining  the  effect  of  olestra  on  bile 
acid  pool  size  and  bile  composition  in 
African  Green  Monkeys. 

The  petitioner  stated  that  olestra  had 
no  effiect  on  the  rate  of  recovery  or  the 
amount  of  chenodeoxycholic  acid,  that 
neither  bile  acid  synthesis  nor  excretion 
are  affected  by  olestra,  that  the 
absorption  of  bile  acids  is  not  affected 
by  olestra,  and  that  olestra  had  no  effect 
on  biUary  or  fecal  bile  acid  profiles. 

FDA  reviewed  the  studies  and, 
although  some  of  the  studies  have 
limitations  in  experimental  design  or 
execution,  has  concluded  that  the 
studies  as  a  whole  show  that  olestra 
would  not  be  expected  to  produce  major 
changes  in  bile  acid  metabolism  and 
absorption  (Ref.  98). 

E.  Overall  Conclusions  on  Effects  on  the 
GI  Tract 

The  issues  of  potential  concern  with 
respect  to  the  effect  of  olestra  on  the  CI 
tract  are:  (1)  The  potential  for  loose 
stools  or  diarrhea  to  result  in  electrolyte 
and  fluid  loss;  (2)  whether  the  CI  effects 
have  the  potential  to  interfere  with 
normal  daily  life  of  consumers,  (3) 
whether  the  CI  effects  seen  are  of 
special  concern  to  subpopulations 
where  proper  fluid  control  is  important 
(e.g.,  individuals  with  underlying 


i^rdiovascular  or  GI  diseases,  the  young 
and  the  elderly);  and  (4)  whether 
changes  observed  in  microflora- 
associated  characteristics  associated 
with  olestra  consumption  are 
meaningful  to  health. 

These  issues  were  discussed  at  the 
meetings  of  the  Olestra  Working  Group 
and  the  FAG.  After  presentation  and 
discussion  of  the  data  relating  to  the 
potential  GI  effects  that  olestra  may 
cause,  most  members  of  the  Olestra 
Working  Croup  and  FAC,  including  all 
of  the  gastroenterologists,  felt  that  there 
was  reasonable  certainty  of  no  harm 
with  respect  to  the  potential  for  olestra 
to  cause  GI  effects.  ''*  These  members 
felt  that,  while  olestra  may  cause  certain 
GI  effects,  including  loose  stools,  these 
effects  are  not  adverse  effects  because 
they  do  not  threaten  health.  For 
example,  effects  described  as  "diarrhea" 
were  not  diarrhea  in  the  medical  sense 
because  they  were  not  associated  with 
water  loss  or  electrolyte  imbalance. 

On  the  question  of  whether  the 
"diarrhea"  experienced  by  subjects  was 
diarrhea  in  the  medical  sense,  the 
petitioner  presented  additional  data  on 
fecal  water  content  to  the  Olestra 
Working  Group.  ^'  (The  study  from 
which  these  data  were  derived  is 
described  in  more  detail  in  section  VI. 3. 
of  this  document).  According  to  the 
petitioner,  the  results  of  the  study 
showed  that,  even  in  olestra-consumers 
experiencing  what  they  described  as 
diarrhea,  these  subjects  had  no  change 
in  the  stool  water  content,  and  also,  no 
change  in  electrolytes  or  the  pH  of  the 
stool;  the  only  difference  was  that  the 
stools  of  these  subjects  had  more  lipid, 
which  was  completely  accounted  for  by 
the  olestra  consumed.  Dr.  Lawrence 
Johnson,  a  gastroenterologist  member  of 
the  Olestra  Working  Group,  agreed  with 
the  petitioner's  analysis  and  stated  that 
when  one  looks  at  stool  by  weight,  the 
gross  weight  will  increase  because 
olestra  is  not  absorbed  and  increases  the 
weight  of  the  stool.  (Increased  stool 
weight  is  one  criterion  for  diarrhea.)  Dr. 
Johnson  added  that  one  would  next 
determine  whether  fat  or  fluid  is 
responsible  for  stool  weight  increase.  He 
noted  that  the  amount  of  fluid  in  the 
stool  was  about  200  cc,  which  is  the 
amount  that  would  be  in  stool  in  normal 
physiologic  amounts.  ^^  Dr.  Joanne 
Lupton,  the  FDA  consultant  on  CI 
issues,  added  that,  in  looking  at  the 
clinical  data,  the  larger  the  proportion  of 
the  stool  that  is  olestra,  the  softer  the 


'*  Transcript,  vol.  3,  p.  78  and  vol.  4,  p.  196. 
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stool  is  going  to  be  but  that  there  is  no 
evidence  of  dehydration,  or  electrolyte 
imbalance  in  those  subjects  reporting 
"diarrhea".  '^ 

In  addition,  at  the  Olestra  Working 
Croup  and  FAG  meetings,  the  quesdon 
of  whether  olestra  in  the  feces 
represented  steatorrhea  was  raised.  Drs. 
A.  R.  Colon  and  J.  S.  DiPalma  ^^  stated 
that  initial  human  studies  on  olestra 
revealed  steatorrhea,  in  addition  to 
diarrhea,  as  an  apparent  dose-related 
side  effect  and  that  there  were  no  data 
that  assessed  72-hour  fecal  fat  excretion 
or  dose-steatorrhea  correlations.  In 
response  to  a  question  of  whether  the 
effects  seen  with  olestra  are  steatorrhea 
and  not  diarrhea,  the  petitioner  stated 
that  the  effects  seen  with  olestra  are 
unrelated  to  steatorrhea,  which, 
according  to  the  petitioner,  is  the 
presence  of  unabsorbed  free  fatty  acids 
in  the  lower  bowel  which  results  in  an 
osmotic  and  an  inflammatory  and 
irritative  response  in  the  bowel.  ^^  The 
petitioner  stated  that  the  only  identified 
change  between  feces  from  subjects 
consuming  olestra  and  those  consuming 
triglyceride  was  that  the  lipid  content  of 
the  stool  in  the  olestra  group  was 
increased,  an  expected  result  because 
olestra  is  not  absorbed  and  is  excreted 
in  the  feces.  The  petitioner  added  that 
their  analysis  showed  that  there  was  no 
additional  lipid  in  the  stool  of  subjects 
consuming  olestra.  ^°  Dr.  Joanne  Lupton 
agreed  that  the  available  data  do  not 
reflect  any  steatorrhea,  ^i 

FDA  notes  that  steatorrhea  (the 
passage  of  large  amounts  of  fat  in  stool) 
usually  occurs  in  conjunction  with 
pancreatic  disease  and  malabsorption 
syndrome.  FDA  has  reviewed  the  data 
on  the  lipid  content  in  feces  of  subjects 
consuming  olestra  and  concludes  that 
there  was  no  evidence  of  steatorrhea  in 
any  subject  in  the  study  (Ref  99).  Most 
members  also  felt  that  consumers  can 
deal  with  the  GI  effects  of  olestra  in  the 
same  manner  as  similar  effects  caused 
by  other  foodstuffs  in  the  food  supply, 
i.e.,  by  limiting  intake  of  the  material 
causing  the  effect.  For  this  reason,  most 
members  felt  that  foods  containing 
olestra  should  be  labeled  in  a  manner  to 
alert  consumers  to  the  potential  GI 
effects  of  olestra  but  also  in  a  manner 
that  will  not  preclude  the  consumers 
from  seeking  health  care  for  more 


"  Statement  of  Dr.  Joanne  Lupton,  Transcript, 
vol.  3,  p.  89. 

'"Letter  from  Drs.  A.  R.  Colon  and  J.  S.  DiPalma, 
Georgetown  University  Medical  Center,  read  at  the 
FAC  meeting:  Transcript,  vol.  3.  p.  19. 

'*  Statement  of  the  petitioner.  Transcript,  vol.  I, 
p.  141. 

"Transcript,  vol.  p.  97. 

*'  Statement  of  Joanne  Lupton,  Transcript,  vol.  3, 
p.  24. 


serious  concerns.  (Labeling  for  olestra  is 
discussed  in  more  detail  in  section  VII. 
of  this  document.) 

Based  upon  the  available  data  and 
information,  FDA  concludes  that 
consumption  of  olestra  causes  GI 
symptoms  such  as  bloating,  loose  stools, 
abdominal  cramps,  and  diarrhea-like 
symptoms.  There  is  no  clear  association 
between  the  onset  of  these  effects  and 
time  of  ingestion.  In  some  cases,  the 
effects  occurred  the  few  first  days  of 
consuming  olestra  products;  in  others, 
such  products  were  consumed  for 
several  weeks  before  effects  were  seen. 
In  addition,  there  were  some  people  in 
whom  the  effects  never  were  reported. 
With  some  consumers,  the  olestra- 
induced  effects  were  seen  at  low  olestra 
doses  and  with  others,  it  took  a  higher 
dose  to  elicit  the  effects.  In  addition,  the 
agency  notes  that  few  individuals 
reporting  GI  symptoms  in  the  olestra 
clinical  studies  dropped  out  of  the 
studies  because  of  the  symptoms  and 
that  study  subjects  were  able  to  carry 
out  their  daily  functions  while  they 
were  on  the  studies. 

While  olestra  caused  GI  effects  such 
as  those  mentioned  above,  there  is  no 
evidence  that  these  effects  represent 
adverse  health  consequences.  The  effect 
of  olestra  on  stool  consistency  is  similar 
to  that  produced  by  liquid  petrolatum, 
which  softens  fecal  contents  and 
interferes  with  the  development  of  firm, 
well-formed  stools.  The  "diarrhea" 
experienced  by  the  study  subjects  was 
not  diarrhea  in  the  medical  sense 
because  it  was  not  associated  with  loss 
of  water  or  electrolytes.  Indeed,  those 
subjects  who  experienced  loose  stools  or 
diarrhea  continuouslyffor  several  weeks 
during  olestra  consumption  did  not 
show  any  evidence  of  fluid  loss  such  as 
hemoconcentration  or  electrolyte 
imbalance.  This  is  consistent  with 
published  studies  (Refs.  80  and  81)  that 
show  that  olestra  does  not  significantly 
alter  gastric  emptying  or  overall  CI 
transit  time. 

With  respect  to  whether  olestra's 
potential  to  cause  diarrhea-like 
symptoms  or  loose  stools  raises  concern 
for  special  subpopulations  where  proper 
fiaid  and  electrolyte  control  is 
important,  FDA  notes  that,  as  discussed 
above,  the  soft  stool  and  "diarrhea" 
appear  to  be  caused  by  disruption  of  the 
fecal  matrix  and  are  not  associated  with 
clinical  signs  of  fluid  loss,  which  is  the 
case  in  classical  diarrhea.  Therefore, 
FDA  has  determined  that  there  is  no 
basis  to  conclude  that  these 
subpopulations  would  be  at  special  risk 
due  to  consumption  of  olestra. 

FDA  recognizes  that  nutritionists 
generally  do  not  recommend  reduced- 
calorie  products  for  consumption  by 


children.  Nevertheless,  there  is  the 
potential  that  olestra-containing 
products  may  be  eaten  by  children. 
Although  the  studies  FDA  reviewed 
with  respect  to  the  effect  of  olestra  on 
GI  symptoms  in  the  young  were  not 
sufficiently  long,  FDA  notes  that  the  GI 
physiology  of  children  older  than 
approximately  9  months  is  comparable 
to  that  of  adults  82  (Ref  100).  Therefore, 
FDA  concludes  that  there  is  no  basis  to 
conclude  that  the  effect  of  olestra  on  the 
CI  tract  would  be  any  different  in 
children  than  in  adults,  and  thus,  the 
results  of  studies  conducted  in  adults  to 
address  the  effects  of  olestra 
consumption  on  the  CI  tract  can  be 
extrapolated  to  the  young  (Ref  101). 

With  respect  to  differences  seen  in 
microflora-associated  characteristics  as 
a  result  of  olestra  consumption,  FDA 
notes  that  such  variations  are  no 
different  than  those  observed  wnth  other 
dietary  changes  (for  example,  from  low 
to  high  fiber  diets),  and  that  there  are 
large  variations  in  normal  healthy 
subjects  with  respect  to  microflora- 
related  parameters.  Also,  FDA  believes 
that  the  available  evidence  shows  that 
there  will  be  no  significant  metabolism 
of  olestra  by  the  intestinal  microflora. 
Therefore,  FDA  concludes  that, 
collectively,  the  data  do  not  establish  an 
adverse  effect  of  olestra  consumption  on 
microbial  metabolism  or  function. 

Notwithstanding  the  fact  that  FDA 
finds  no  safety  concerns  with  respect  to 
the  effect  of  olestra  on  the  CI  tract,  FDA 
believes  that  it  is  important  for 
consumers  to  be  aware  of  the  GI 
symptoms  associated  with  ingestion  of 
olestra-containing  foods  so  that  they  are 
able  to  associate  olestra  with  the  GI 
symptoms  that  it  may  cause.  This 
information  would  also  preclude 
unnecessary  concerns  and  inappropriate 
medical  treatment.  Appropriate  labeling 
for  olestra-containing  foods  is  discussed 
in  section  VII.  of  this  document. 

VII.  Labeling  of  Foods  Containing 
Olestra 

As  discussed  above,  because  olestra  is 
not  absorbed  and  passes  through  the  GI 
tract  intact,  it  affects  the  absorption  of 
certain  fat-soluble  vitamins  and 
nutrients,  which  partition  into  it. 
Olestra  also  has  the  potential  to  cause 
certain  CI  effects  sut^  as  abdominal 
cramping  and  loose  stools.  The  agency 
has  considered  whether  these  effects 
warrant  special  labeling  of  foods 
containing  olestra.  As  discussed  in 
detail  below,  FDA  has  determined  that 


"  Statements  of  Drs.  Charles  Hargrove  and  Dr. 
William  Wish,  Transcript,  vol.  2,  pp.  226  and  260, 
respectively. 
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foods  containing  olestra  shall  be  labeled 
with  the  following  statement: 

This  Ptoduct  Contains  Olestra.  Olestra 
may  cause  abdominal  cxamping  and  loose 
stcmls.  Olestra  inhibits  the  absorption  of 
some  vitamins  and  other  nutrients.  Vitamins 
A.  D,  E.  and  K  have  been  added. 

A.  Labeling  Authority 

Under  the  act,  the  agency  has  the 
mandate  to  ensure  that  labeling 
provides  truthful  and  nonmisleading 
information  to  consumers.  Thus,  the  law 
provides  the  agency  with  authoiity  to 
require  specific  label  statements  when 
needed  for  reasons  other  than  to  ensure 
the  safe  use  of  food.  •'  Specifically, 
section  409(c)(3)(B)  of  the  act  (21  U.S.C. 
348  (c)(3)(B))  prohibits  FDA  from 
approving  a  food  additive  if  the 
proposed  use  would  result  in  the 
misbranding  of  food  within  the  meaning 
of  the  act  (21  U.S.C.  348(c)(3)(B)).  Under 
section  403(a)(1)  of  the  act  (21  U.S.C. 
343(a)(1)),  a  food  is  misbranded  if  its 
labeling  is  false  or  misleading  in  any 
particular. 

Section  201(n)  of  the  act  (21  U.S.C. 
321(n))  amplifies  what  is  meant  by 
"misleading"  in  section  403(a)(1)  of  the 
act.  Section  201(n)  of  the  act  states  that 
in  determining  whether  labeling  is 
misleading,  the  agency  shall  take  into 
account  not  only  representations  made 
about  the  product,  but  also  the  extent  to 
which  the  labeling  fails  to  reveal  facts 
material  in  light  of  such  representations 
made  or  suggested  in  the  labeling  or 
material  with  respect  to  consequences 
which  may  result  from  use  of  the  article 
to  which  the  labeling  relates  under  the 
conditions  of  use  prescribed  in  the 
labeling  or  under  such  conditions  of  use 
as  are  customary  or  usual  (see  21  CFR 
1.21).  Thus  the  omission  of  certain 
material  facts  from  the  label  or  labeling 
of  a  food  causes  the  product  to  be 
misbranded  within  the  meaning  of  21 
U.S.C.  343(a)(1)  and  321(n).  In  general, 
the  agency  believes  the  concept  of 
"material  fact"  is  one  that  must  be 
applied  on  a  case-by-case  basis.  The 
agency  has  required  special  labeling  in 
cases  where  information  is  necessary  to 
ensure  that  consumers  are  aware  of 
special  health  risks  a.ssociated  with 
consumption  of  a  particular  product. 
For  example,  although  protein  products 
intended  for  use  in  weight  reduction  are 


"Under  swrtion  •109(c)(1)(A)  of  the  act  (21  U.S.C. 
348(c)(1)(A)).  the  agency  has  the  authority  to 
prescribe  the  conditions  of  safe  use  of  a  food 
additive,  including  the  authority  to  require  label 
ttalementj  needed  to  ensure  safety.  Thus,  in  a  food 
additive  regulation,  (he  agency  may  rely  on  this 
provision  for  requiring  statements  to  appear  on 
UImIs  of  products  containing  food  additives.  In  the 
caae  of  olestra.  however,  FDA  is  not  requiring  the 
lalwling  of  olestra-containing  foods  in  order  to 
ensure  the  safe  use  of  olestra. 


not  inherently  unsate,  FDA  requires  a 
warning  statement  for  such  products 
that  states,  in  part,  that  very  low  calorie 
protein  diets  may  cause  serious  illness 
or  death.  Another  example  of  required 
information  is  the  use  of  the  term  "milk 
derivative"  following  the  ingredient 
declaration  of  sodium  caseinate  when 
used  in  a  product  labeled  "non  dairy" 
(21  CFR  101.4(d)). 

FDA  believes  that  such  a  labeling 
statement  is  appropriately  established  as 
part  of  the  rulemaking  for  a  food 
additive  approval  under  section  409  of 
the  act.  As  noted,  under  section 
409(c)(3)(B)  of  the  act  a  food  additive 
regulation  cannot  issue  if  the  available 
data  show  that  "the  proposed  use  of  the 
additive  would  ***  result  in  *** 
misbranding  of  food  within  the  meaning 
of  the  Act."  Thus,  the  status  of  foods 
containing  a  particular  additive,  in 
terms  of  misbranding  under  the  act,  is 
always  an  issue  to  be  considered  and 
determined  by  the  agency  for  each  food 
additive  petition.  (In  most  cases,  the 
proposed  use  of  the  additive  presents  no 
issue  regarding  misbranding  of  foods 
that  contain  the  additive.)  Accordingly, 
the  notice  of  filing  of  a  food  additive 
petition  published  under  21  U.S.C. 
348(b)(5)  necessarily  includes  notice 
that  proper  labeling  under  the  act  of 
foods  containing  such  additive  is  a 
question  before  the  agency.  In  the  case 
of  olestra,  the  notice  of  filing  published 
in  the  Federal  Register  of  |une  23,  1987 
(52  FR  23606),  was  a  public 
announcement  that  the  olestra  food 
additive  petition  had  been  filed,  and 
that  all  issues  regarding  the  approval  of 
the  proposed  use,  including  the  proper 
labeling  of  foods  containing  olestra, 
would  be  considered  by  FDA.  "•* 

As  discussed  below.  FDA  has 
determined  that  all  foods  containing 
olestra  should  bear  a  label  disclosing 
olestra's  CI  effects  and  its  effects  on 
nutrients,  and  disclosing  that  certain 
vitamins  have  been  added  back.  The 
agency  believes  that  these  labeling 
statements  can  be  imposed  as  final 
requirements  as  part  of  the  food  additive 
petition  process  of  section  409  of  the 
act.  and  that  it  is  impdrtant  that  once 
approved,  products  containing  olestra 
be  properly  labelled  so  as  not  to  be 
misbranded.  Thus,  FDA  is  imposing  an 
immediately  effective  labeling 
requirement.  However,  the  agency 


*^  FDA's  regulation  regarding  the  bilure  to  reveal 
material  facts,  (21  CFR  1.21).  stales  that  "affirmative 
disclosure  of  material  facts  *  *  *  may  be  required, 
among  other  appropriate  regulatory  procedure*,  by 
***  regulations  in  this  chapter  promulgated 
pursuant  to  section  701(a)  of  the  act:  or  direct  court 
enforcement  action  (emphasis  added)."  Thus, 
establishing  a  requirement  for  a  latiel  statement  for 
olestra-containing  foods  as  part  of  a  section  409 
proceeding  is  consistent  with  21  CFR  1.21. 


acknowledges  the  importance  of  the 
opportunity  for  interested  members  of 
the  public  to  express  their  views  on  the 
labeling  for  olestra.  In  addition,  the 
petitioner,  Procter  &  Gamble,  intends 
conduct  focus  group  testing  of  the 
required  olestra  label  (Ref.  103). 
Accordingly,  the  labeling  requirement 
for  foods  containing  olestra,  while 
immediately  effective,  is  an  interim 
requirement  only.  The  agency  requests 
comments  on  this  label  from  interested 
persons,  on  such  issues  as  the  need  for 
such  labeling,  the  adequacy  of  its 
content,  the  agency's  word  choice,  and 
the  configuration  of  the  label.  Three 
copies  of  such  comments  shall  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  April  1,  1996. 
FDA  will  then  evaluate  and  respond  to 
any  comments  received,  as  well  as  any 
studies  or  other  information  from  focus 
group  testing  conducted  by  the 
petitioner.  As  noted  below,  under 
section  409(f)(1)  of  the  act,  interested 
persons  have  the  opportunity  to  file 
objections  to  the  final  rule;  such 
objections  shall  be  filed  within  30  days 
of  the  final  rule,  and  shall  conform  to 
certain  requirements  in  terms  of  format 
and  content,  which  are  articulated 
below.  Commenters  on  the  labeling  for 
olestra  who  intend  their  comments  to  be 
treated  and  ftmction  as  objections  luider 
section  409(f)(1)  of  the  act  shall  conform 
to  the  time  restrictions,  format,  and 
content  requirements  for  objections. 
Any  labeling  comments  received  more 
than  30  days  from  the  date  of  this  final 
rule  and  any  comments  not  otherwise 
conforming  to  the  requirements  for 
objections  shall  be  considered  by  FDA 
as  simply  a  comment  and  not  an 
objection  under  409(f)(1)  of  the  act  and 
addressed  by  the  agency  accordingly. 

In  these  circumstances,  FDA  has 
concluded  that  it  is  appropriate  for  the 
agency  to  establish  labeling 
requirements  for  olestra-containing 
foods  that  are  effective  concurrent  with 
the  promulgation  of  a  final  rule 
regulating  the  additive. 

B.  Labeling  with  Respect  to  GI  Effects 

As  discussed  in  section  VI.  of  this 
document,  consumption  of  olestra  may 
cause  GI  symptoms  such  as  abdominal 
cramping  and  loose  stools.  However, 
there  is  no  evidence  that  these  effects 
represent  adverse  health  consequences. 
As  noted,  the  effect  of  olestra  on  stool 
consistency  is  similar  to  that  produced 
by  mineral  oil,  which  softens  fecal 
contents  and  interferes  with  the 
development  of  firm,  well-formed 
stools.  Further,  the  "diarrhea" 
experienced  by  the  study  subjects  was 
not  diarrhea  in  the  usual  medical  sense 
because  it  was  not  associated  with  loss 
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of  water  or  electrolytes.  Nonetheless, 
while  the  agency  has  concluded  that 
based  upon  the  evaluation  of  the 
available  evidence  there  are  no  safety 
concerns  with  respect  to  the  effect  of 
olestra  on  the  GI  tract,  the  agency 
believes  that  consumers  should  be 
provided  with  information  to  enable 
them  to  associate  olestra  with  the  GI 
symptoms  that  it  may  cause.  The  agency 
believes  that  providing  this  information 
to  consumers  would  preclude 
unnecessary  concerns  about  the  origin 
'  of  GI  effects,  were  they  to  be  observed, 
and  may  also  prevent  unnecessary  or 
inappropriate  medical  treatment  of 
those  symptoms.  Accordingly,  FDA  has 
determined  that  the  relationship 
between  GI  symptoms  and  consumption 
of  foods  containing  olestra  is  a  fact  that 
is  material  in  light  of  the, consequences 
of  consuming  olestra  in  savory  snacks. 
In  such  circumstances,  this  relationship 
must  be  disclosed  to  consumers 
consistent  with  sections  201  (n)  and 
403(a)(1)  of  the  act. 

C.  Labeling  with  Respect  to  Effects  on 
Nutrients 

As  discussed  in  section  V.  of  this 
document,  olestra  interferes  with  the 
absorption  of  the  fat-soluble  vitamins  A, 
E,  D,  and  K  and  therefore,  these 
vitamins  will  be  required  to  be  added  to 
olestra-containing  foods  to  compensate 
for  that  amount  of  the  vitamins  that  is 
not  absorbed  due  to  olestra's  effects.  As 
required  under  section  403(i](2)  of  the 
act,  these  vitamins  will  be  declared  in 
the  ingredient  fisting. 

The  added  vitamins,  however,  may 
not  be  considered  in  determining 
nutrient  content  of  the  food  for  the 
nutritional  label  or  for  any  nutrient 
claims,  express  or  implied.  This  is 
because  the  added  vitamins  will  simply 
compensate  for  the  amounts  lost  due  to 
decreased  absorption  of  the  vitamins 
from  other  foods  but  will  not  contribute 
significant  amounts  of  these  vitamins  to 
the  diet.  In  other  words,  the  purpose  of 
adding  the  four  fat-soluble  vitamins  is  to 
ensure  that  no  significant  change  in 
vitamin  availability  (neither  decrease 
nor  increase)  occurs. 

Olestra  also  decreases  absorption  of 
some  lipophilic  carotenoids,  which  can 
lead  to  lower  serum  levels  of  those 
nutrients.  As  noted,  the  agency  has 
concluded  that  supplementing  olestra 
with  vitamin  A  will  compensate  for 
olestra's  effects  on  the  provitamin  A 
function  of  carotenoids.  Except  for  the 
provitamin  A  function  (which  is  taken 
care  of  by  addition  of  vitamin  A),  other 
specific  health  benefits  for  carotenoids 
have  not  been  established. 

As  noted,  labeling  may  be  considered 
misleading  not  only  if  it  fails  to  reveal 


facts  that  are  material  in  light  of 
consequences  which  may  result  from 
use  of  a  food,  but  also  if  it  fails  to  reveal 
facts  that  are  material  in  light  of 
representations  made.  As  discussed 
above,  FDA  concludes  that  no 
consequences  will  result  from  inhibition 
of  lipophilic  nutrients  by  olestra 
because  vitamins  A,  D,  E  and  K  will  be 
added  back  to  compensate.  However, 
the  mandatory  listing  of  these  vitamins 
on  the  ingredient  statement  could 
confuse  consumers  by  implying  that  the 
food  would  provide  significant  amounts 
of  these  vitamins.  Therefore,  FDA  is 
requiring  a  statement  indicating  that 
olestra  inhibits  the  absorption  of 
vitamins  and  other  nutrients  to  set  the 
context  for  why  they  are  added.  FDA  is 
including  the  term  other  nutrients 
because  any  nutrient  that  is  as 
lipophilic  as  these  vitamins  would  also 
be  affected,  although  there  is  currently 
no  basis  for  adding  them  back.  Thus,  in 
light  of  the  disclosure  in  the  ingredient 
statement  that  vitamins  A,  D,  E,  and  K 
have  been  added,  FDA  has  determined 
that  the  label  statement  explaining  such 
compensation  must  be  made. 

FDA  is  not  requiring  a  specific 
statement  on  carotenoids  in  this  labeling 
statement  because  doing  so  could  falsely 
imply  that  their  decreased  absorption  is 
known  to  be  of  significance.  As  stated 
previously,  the  current  evidence  does 
not  show  that  inhibition  of  carotenoid 
absorption  would  result  in  any 
significant  health  consequences.  This 
decision  is  consistent  with  FDA's  policy 
for  nutrient  content  claims,  as  required 
by  21  CFR  101.54.  In  that  regulation, 
claims  that  a  food  is  a  "good  source"  of, 
"high"  in,  or  contains  "more"  of  a 
nutrient  can  be  made  only  if  the 
difference  is  significant  with  respect  to 
a  recommended  daily  intake  (RDI)  or 
daily  reference  value  (DRV)  for  a 
nutrient,  as  established  by  regulation,  so 
that  consumers  are  not  confused  by 
implications  that  are  of  no  nutritional 
significance.  Such  claims  may  not  be 
made  for  substances  for  which  a  RDI  or 
DRV  has  not  been  established.  FDA 
believes  that  its  policy  concerning  when 
a  company  may  state  that  a  food 
provides  more  of  a  nutrient  should 
guide  FDA  in  when  it  requires  a 
company  to  disclose  that  a  food  would 
decrease  availability  of  a  nutrient. 
Therefore,  FDA  concludes  that  the  label 
of  foods  containing  olestra  should  not 
state  that  olestra  inhibits  the  availability 
of  carotenoids  because  to  do  so  may 
imply  that  the  inhibition  of  carotenoid 
absorption  is  of  nutritional  significance. 


D.  FAC  Discussions  Regarding  Labeling 
1.  GI  Effects 

Both  the  Olestra  Working  Group  and 
the  FAC  discussed  the  importance  of 
labeling  that  would  disclose  the 
association  between  olestra  and  the 
additive's  potential  GI  effects.  The  FAC 
members  agreed  with  the  agency  that  it 
is  important  that  consumers  be  able  to   . 
associate  the  GI  effects  that  olestra  may 
cause  with  the  additive.  Committee 
members,  however,  recommended  some 
amendments  to  a  tentative  label 
statement  discussed  at  the  FAC  meeting 
("Foods  containing  olestra  may  cause 
intestinal  discomfort  or  a  laxative 
effect"). 

First,  members  of  the  Committee 
suggested  ^^  that  the  label  read  "Olestra 
may  cause***"  instead  of  "Foods 
containing  olestra  may  cause***"  to 
make  clear  that  the  GI  effects 
experienced  are  caused  by  the  additive, 
olestra.  The  agency  agrees  that  the 
suggested  change  results  in  a  clearer  and 
more  succinct  label,  and  thus  is 
following  this  suggestion. 

Second,  some  Committee  members 
felt  that  significant  increases  in  the 
frequency  of  GI  effects  were  seen  only 
at  the  hi^er  olestra  doses  (20  and  32  g 
olestra/day)  in  the  8-week  studies  (see 
discussion  in  section  VI.B.l  of  this 
document)  and  therefore,  that  the  label 
statement  should  be  amended  to  state 
that  it  is  excess  consumption  of  olestra 
that  may  cause  the  GI  symptoms,  ^e 
Others  felt  that  a  test  of  trends  might 
show  a  dose-response  effect,  i.e.,  that 
the  more  olestra  one  consumes  the  more 
one  experiences  symptoms;  in  addition, 
significant  differences  might  be 
observed  at  eight  g/d  olestra  if  the 
power  of  the  study  was  increased 
sufficiently.  *^ 

The  agency  agrees  that  there  is  a  clear 
dose  response  effect  with  respect  to 
olestra's  ability  to  elicit  GI  effects.  The 
agency  also  agrees  that  the  lack  of 
statistical  difference  between  the 
placebo  group  and  the  eight  g/d  group 
in  the  two  8-week  studies  might  be  due 
only  to  the  lack  of  power  of  the  studies. 
In  addition,  the  agency  notes  that 
consumption  of  20  g/'day  olestra 
(equivalent  to  two  1-oz  bags  of  potato 
chips,  for  example),  for  which  there  was 
a  clearly  significant  difference  from  the 
placebo  group  with  respect  to  GI  effects, 
may  not  be  considered  excessive 
consumption  by  many  consumers.  As 
noted  above,  a  scenario-driven  estimate 
of  20  g/p/d,  based  on  consumption  of  2 
oz  of  chips  per  day  is  a  reasonable 
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estimate  of  a  "short-term"  high 
consumer.  Therefore,  the  agency  does 
not  agree  that  the  label  statement  should 
be  amended  to  indicate  that  only 
excessive  consumption  could  lead  to  GI 
symptoms. 

Third,  some  Committee  members 
expressed  concern  that  the  presence  of 
a  label  statement  could  lead  some 
consumers  to  disregard  GI  symptoms 
caused  by  factors  other  than  olestra 
consumption  and  that  erroneous 
attribution  to  olestra  might 
unnecessarily  cause  them  to  delay 
consulting  their  healthcare  provider.  »• 
Therefore,  several  Committee  members 
recommended  that  a  second  sentence  be 
added  to  the  proposed  lat)el  to  advise 
consumers  that  they  should  consult 
their  healthcare  provider  should 
symptoms  persist  after  consiunption  of 
olestra-containing  foods  ceases. 

Data  submitted  in  the  petition  show 
that  GI  symptoms  caused  by  olestra  do 
not  persist  more  than  2  days  after 
consumption  of  olestra  ceases.  Thus,  the 
agency  agrees  that  persistent  GI 
symptoms  are  unlikely  to  be  related  to 
consumption  of  olestra.  Nevertheless, 
the  agency  believes  that  it  should  not 
require  a  label  to  bear  information  about 
medical  advice  unrelated  to  the  food  in 
the  package. 

Fmally,  some  Committee  members 
questioned  whether  it  is  appropriate  to 
refer  to  the  stool  softening  effect  of 
olestra  as  a  "laxative  effect. "As 
discussed  above,  the  eH^ect  of  olestra  on 
stool  consistency  is  similar  to  that 
produced  by  mineral  oil,  an  over  the 
counter  laxative  that  works  by 
lubricating  the  intestinal  tract,  softening 
the  fecal  contents,  and  facilitating  the 
passage  of  feces.  However,  unlike 
mineral  oil.  olestra  would  be  consumed 
for  a  purpose  other  than  its  potential 
laxative  effect.  In  this  case,  FDA 
believes  that  requiring  use  of  the  term 
laxative  may  imply  the  therapeutic  use 
of  a  laxative. 

Therefore,  instead  of  the  term 
"laxative  effect,"  the  agency  believes  it 
is  more  appropriate  to  use  "may  cause 
loose  stools"  on  the  label  to  indicate 
clearly  to  consumers,  olestra's  potential 
to  affect  stool  consistency. 

2.  Fat-Soluble  Vitamins  and  Carotenoids 

Some  Committee  members  felt  that 
consumers,  upon  seeing  vitamins  A.  E, 
D,  and  K  in  the  ingredient  listing  of 
olestra-containing  foods,  could  be 
confused  into  thinking  that  the  product 
is  fortified  with  these  vitamins. 
Therefore,  they  suggested  that  the 
ingredient  list  ought  to  contain  a 
parenthetical  note  explaining  that  the 


vitamins  were  added  to  restore  what 
would  be  lost  due  to  olestra's 
interference  with  vitamin  absorption.  •• 
Other  Committee  members 
recommended  that  the  agency  handle 
this  issue  consistent  with  similar  prior 
cases.*" 

With  respect  to  olestra's  potential  to 
decrease  the  bioavailability  of 
carotenoids,  most  members  of  the 
Committee  agreed  with  the  agency  that, 
given  the  current  state  of  knowledge,  the 
observed  degree  of  reduciion  in 
carotenoid  bioavailability  does  not  raise 
concern.  Given  this  conclusion,  most 
Committee  members  further  agreed  that 
the  effect  of  olestra  on  the 
bioavailability  of  carotenoids  is  not  a 
fact  material  in  light  of  consequences 
that  may  result  from  consumption  of 
foods  containing  olestra  and  therefore, 
does  not  warrant  disclosure  on  the 
labels  of  such  foods.  *'  Others  felt  that 
it  was  necessary  to  inform  consumers 
that  consumption  of  olestra  may  lower 
serum  carotenoid  levels.  *^ 

The  agency  notes  that  there  are  no 
prior  cases  on  which  to  base  how 
labeling  with  respect  to  the  vitamins 
that  are  added  to  olestra-containing 
foods  might  be  handled.  The  agency  has 
not  previously  approved  an  additive 
which  interferes  with  the  absorption  of 
vitamins  to  a  degree  that  necessitates 
requiring  that  foods  containing  the 
additive  be  compensated  with  such 
vitamins  to  mitigate  the  effect  of  olestra. 

As  stated  above,  the  agency  believes 
that  consumers  who  see  the  added 
vitamins  listed  on  the  ingredient  listing 
could  be  misled  and  believe  that  the 
food  is  fortified  with  the  vitamins 
unless  they  are  given  information 
explaining  why  the  vitamins  are  added 
to  the  olestra-containing  food. 
Therefore,  the  agency  believes  that  the 
fact  that  the  olestra  inhibits  vitamin 
absorption  and  that  vitamins  have  been 
added  back  are  material  facts  that 
should  be  disclosed  to  consumers. 

E.  Agency  Conclusions  Regarding 
Labeling  of  Foods  Containing  Olestra 

Based  on  the  entire  record  before  the 
agency,  FDA  has  concluded  that  foods 
containing  olestra  should  bear  the 
following  label  statement: 

This  Product  Contains  Olestra.  Olestra 
may  cause  atxlominal  cramping  and  loose 
stools.  Olestra  inhibits  the  al)sorption  of 
some  vitamins  and  other  nutrients.  Vitamins 
A,  D.  E  and  K  have  tieen  added. 

In  the  absence  of  such  labeling,  the 
agency  would  consider  olestra- 
containing  foods  to  be  misbranded  (21 
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U.S.C.  343(a)  and  321(n)).  FDA  believes 
that  this  information  will  be  used  by 
consumers  both  in  their  decisions  on 
purchases  and  to  help  them  adjust  their 
consumption  to  minimize  side  effects. 
To  ensure  that  the  required  labeling 
statement  will  be  readily  recognized  and 
easy  to  read,  FDA  is  requiring  a 
standardized  format  that  specifies 
among  other  things,  type  style  and  type 
size.  FDA's  recent  experience  with 
graphic  requirements  for  the  new 
Nutrition  Facts  label,  as  well  as  focus 
group  discussions  of  the  new  Nutrition 
Facts  label  requirements,  show  that 
messages  put  in  a  boxed  area  help 
consumers  distinguish  the  message  6rom 
other  information  as  well  as  draw 
attention  to  it  (see  60  FR  67176  at 
67181,  December  28,  1995).  Therefore, 
FDA  is  requiring  that  the  message  on  the 
label  of  olestra-containing  foods  be 
surrounded  by  a  box.  Additionally,  FDA 
is  also  specifying  the  minimum  type 
size  to  ensure  proper  prominence.  FDA 
welcomes  any  comments  on  the 
adequacy  of  this  label  requirement, 
including  the  format,  as  it  reassesses 
this  interim  rule. 

The  agency  would  not  object  to  any 
additional  truthful  nonmisleading 
information  that  a  manufacturer  may 
wish  to  include  in  the  label  statement, 
including,  for  example,  a  telephone 
number  that  consumers  can  call  to 
obtain  additional  information  regarding 
GI  effects  caused  by  olestra  or  olestra's 
effect  on  the  absorption  of  fat-soluble 
nutrients. 

VIII.  Response  to  Comments 

FDA  received  approximately  2,300 
comments  on  the  olestra  petition. 
Comments  were  received  from  health 
care  professionals,  scientists, 
nutritionists,  members  of  academia, 
consumer  organizations,  and 
professional  associations  as  well  as 
individual  consumers.  These  comments, 
together  with  the  Olestra  Working 
Group  and  the  FAC  deliberations  on  the 
issues  raised  by  the  comments,  have 
been  taken  into  account  in  FDA's  final 
decision  on  the  olestra  petition. 

Most  of  the  comments  opposing 
olestra's  approval  (about  2,000 
comments)  were  from  individual 
consumers  who  identified  themselves  as 
members  of  CSPI  and  simply  stated  that 
fat  substitutes  must  be  absolutely  safe 
and  urged  the  agency  to  reject  the 
"petition  to  approve  the  unsafe  fat 
substitute  olestra."  These  comments  did 
not  provide  any  factual  information  or 
any  rationale  to  support  the  opinion 
expressed.  Because  these  comments 
raise  no  factual  issue,  they  will  not  be 
dii>cussed  further. 
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Most  of  the  remaining  comments 
opposing  olestra's  approval  (the 
majority  of  which  were  form  letters  with 
some  of  the  writers  declaring  affiliation 
with  CSPI)  expressed  similar  views  on 
one  or  more  of  the  following  issues  that 
were  discussed  extensively  at  the 
meetings  of  the  Olestra  Working  Group 
and  the  FAC:  (1)  The  potential  for 
olestra  to  cause  GI  effects  (including  the 
nature  of  the  GI  effects);  (2)  the  potential 
for  olestra  to  deplete  fat  soluble 
vitamins,  carotenoids,  and  other 
phytochemicals,  and  ^whether  such 
depletion  increases  the  risk  for  certain 
cancers  and  other  diseases  such  as 
coronary  heart  disease,  stroke,  macular 
degeneration,  and  other  eye  diseases;  (3) 
whether  adding  vitamins  to  olestra- 
containing  foods  to  compensate  for 
depletion  is  efficacious  or  raises  vitamin 
toxicity  issues;  (4)  whether  olestra,  with 
or  without  supplemented  vitamin  K, 
interferes  with  Coumadin  therapy;  (5) 
whether  labeling  with  respect  to  GI 
issues  and  nutrient  issues  should  be 
required  for  foods  containing  olestra 
(including  the  nature  of  the  information 
that  should  be  included  in  the  label 
statement);  (6)  adequacy  of  the  length  of 
the  studies  to  assess  long  term  effects  of 
olestra  consumption  and  whether 
adequate  studies  have  been  conducted 
in  special  populations;  (7)  whether  liver 
lesions  seen  in  two  rat  studies  and  lung 
tumors  in  one  mouse  study  are 
meaningful  to  human  health;  (8) 
whether  vitamin  A-supplemented 
olestra  raises  teratogenic  concerns;  and 
(9)  whether  the  petitioner's  estimates  of 
olestra  intake  from  savory  snacks  are 
credible. 

Because  the  agency's  analysis  of  these 
comments  has  already  been 
incorporated  at  the  appropriate  places 
throughout  this  document,  that  analysis 
will  not  be  repeated  here.  Comments 
raising  issues  that  have  not  been 
previously  discussed  in  this  document 
and  the  agency's  responses  are  given 
below. 

The  agency  also  received  many 
comments  supporting  the  approval  of 
olestra.  These  comments  were  from 
individual  consumers  as  well  as 
scientists,  clinicians,  and  nutritionists. 
Several  of  the  comments  cited  problems 
with  obesity  in  the  population  and  the 
need  for  a  fat  replacer  such  as  olestra 
and  that  the  health  benefits  from  lower 
fat  intake  far  outweigh  the  perceived 
adverse  side  effects.  These  comments 
stated  that  under  the  intended 
conditions  of  use,  olestra  is  safe  and  that 
it  provides  those  who  wish  to  use 
products  made  with  olestra  with  an 
option  for  low  fat,  low  saturated  fat  salty 
snacks.  One  comment  signed  by  nine 
scientists  and  clinicians  countered 


point-by-point  arguments  made  in  the 
CSPI  White  Paper;  the  comment  added 
that  their  in-depth  review  of  the  olestra 
research  program  shows  that  olestra  is 
safe  for  use  as  a  fat  replacer.  Other 
comments  stated  that  the  Olestra 
Working  Group  and  FAC  meetings  were 
conducted  in  an  open  and  fair  manner, 
that  the  meetings  permitted  a  thorough 
exchange  of  scientific  information,  that 
all  issues  were  adequately  addressed, 
and  that  the  commenters  concurred 
with  the  majority  of  the  FAC  members 
who  concluded  that  olestra  was  safe  for 
its  intended  use. 

A.  Comments  on  Procedures 

CSPI  made  several  comments  about 
the  agency's  process  for  review  of  the 
olestra  petition.  None  of  these 
procedural  comments  raise  issues 
regarding  the  olestra  safety  data. 
Nevertheless,  because  the  agency  greatly 
values  public  participation  and  has 
provided  a  substantial  opportunity  for 
such  participation  regarding  FDA's 
review  of  the  olestra  petition,  FDA  is 
addressing  these  procedural  comments 
in  this  preamble.  Importantly,  however, 
none  of  these  comments,  even  if  correct, 
undermines  the  agency's  safety 
determination  here. 

1.  One  comment  from  CSPI  stated  that 
the  period  allotted  for  comments 
following  the  Olestra  Working  Group 
and  FAC  meetings  of  November  14 
through  17,  1995,  was  unjustifiably 
brief.  The  comment  added  that  the 
comment  period  was  too  brief  a  time  for 
review  of  transcripts  and  other  data  to 
prepare  a  thoughtful  and  complete 
postmeeting  comment.  The  comment 
suggested  that  an  additional  50  days  be 
provided  for  comment. 

The  point  raised  by  this  comment  is 
moot  because  FDA  granted  CSPI 
additional  time  (Ref.  105)  to  prepare  its 
comments.  The  agency  notes  that  CSPI 
did  submit  extensive  comments 
prepared  after  the  Olestra  Working 
Group  and  FAC  meetings  on  December 
1,  1995,  the  date  for  submis.sion  of 
comments  announced  in  the  Federal 
Register  of  November  16,  1995  (60  FR 
57586),  the  deadline  to  which  CSPI 
objected.  The  agency  granted  CSPI 
additional  time  because  the  agency 
accepted  CSPI's  representation  that  it 
needed  additional  time  to  obtain  and 
review  a  new  study  presented  by  the 
petitioner  at  the  Olestra  Working  Group 
and  FAC  meeting,  and  to  prepare 
comments  on  the  study.  The  data  were 
delivered  to  CSPI  on  December  8, 1995, 
with  the  letter  extending  the  time  for 
submission  of  comments  (Ref.  105). 
FDA  notes  that  CSPI  submitted 
additional  comments  on  December  21, 
1995,  but  that  these  additional 


comments  did  not  mention  the  new 
study. 

2.  One  comment  from  CSPI  asserted 
that  FAC  members  could  not  reach  well- 
reasoned  positions  because  they  did  not 
receive  copies  of  CSPI's  White  Paper 
until  noon  on  Friday,  November  17, 
1995. 

The  agency  believes  that  both 
Working  Group  and  FAC  members  had 
sufficient  access  to  CSPI's  White  Paper 
and  the  organization's  views  and  thus, 
FDA  does  not  agree  with  this  comment. 
FDA  distributed  copies  of  a  revised  draft 
that  the  agency  had  received  from  CSPI 
the  week  preceding  the  November 
meetings  to  each  Olestra  Working  Group 
member,  guest,  or  consultant  prior  to 
convening  of  the  Olestra  Working  Group 
meeting.  Nine  FAC  members  served  on 
the  Olestra  Working  Group  and  received 
copies  of  the  CSPI  White  Paper.  Also, 
several  other  FAC  members  attended 
part  or  all  of  the  Olestra  Working  Group 
meeting  and  therefore,  heard  CSPI's 
presentations  and  responses  to 
questions  during  the  Working  Group 
meeting.  Thus,  the  assertion  that  no 
Committee  member  had  access  to  or 
time  to  consider  CSPI's  views  prior  to 
noon  on  Friday,  November  17,  1995,  is 
incorrect.  ^^ 

Finally,  it  is  important  to  consider  the 
roles  of  the  FAC  and  the  Olestra 
Working  Group.  The  Olestra  Working 
Group  was  composed  of  FAC  members 
with  expertise  directly  relevant  to  the 
safety  issues  for  olestra  and  of 
additional  temporary  members  with 
needed  expertise  not  available  from 
standing  FAC  members.  FDA  fully 
expected  that  this  specialized  subgroup 
would  conduct  the  focused 
consideration  of  the  olestra  petition; 
under  the  FAC  charter,  however, 
subgroup  views  can  only  be  passed  on 
to  FDA  through  the  frill  FAC.  Thus,  the 
purpose  of  the  FAC  meeting  was  to 
apprise  FAC  members  of  the  Working 
Group  discussion,  and  for  the  FAC  to 
consider  whether  to  pass  the  Working 
Group  views  on  to  FDA,  to  pass  the 
views  on  with  additional  commentary, 
or  to  return  the  matter  to  the  Working 
Group  for  further  discussion. 

3.  One  comment  from  CSPI 
challenged  the  way  in  which 
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consultants  and  special,  temporary 
members  were  appointed  to  the  Olestra 
Working  Group  and  FAC.  CSPI 
contended  that  FDA  failed  to  consider 
experts  on  vitamin  K  and  carotenoids 
that  CSPI  had  suggested  for  the  Olestra 
Working  Group,  and  that  FDA  did  not 
appoint  any  other  experts  in  those 
subject  areas  to  either  the  Working 
Group  or  the  FAC.  CSPI  alleged  that 
therefore,  the  FAC  was  ill-prepared  to 
discuss  these  matters. 

The  agency  carefully  considered 
CSPI's  suggested  experts  on  carotenoids 
and  vitamin  K.  However,  several  of 
these  experts  had  already  provided 
written  views  on  the  issues  to  CSPI 
(apparently  in  response  to  a  solicitation 
by  CSPI).  Statements  by  some  of  these 
experts  were  included  as  part  of  CSPI's 
mailing  to  selected  FAC  members,  and 
statements  by  some  or  all  of  these 
experts  were  included  in  materials 
distributed  during  the  Olestra  Working 
Group  and  FAC  meetings.  Because  the 
individuals  appear  to  have  had 
previously  established  views  regarding 
olestra,  FDA  concluded  that  they  could 
not  appropriately  be  included  in  the 
Olestra  Working  Group.  Furthermore, 
there  is  no  reason  to  believe  that  the 
nutrition  (10  members  or  consultants) 
and  toxicology  (3  members)  experts 
participmting  at  the  Committee  meeting 
were  not  able  to  comprehend  or 
interpret  the  information  and  views  on 
carotenoids  and  vitamin  K  presented 
orally  or  in  writing  by  experts  on  behalf 
of  either  CSPI  or  the  petitioner. 

4.  Another  comment  from  CSPI 
argued  that  Dr.  Fergus  Clydesdale  was 
an  inappropriate  choice  as  chair  of  the 
Olestra  Working  Group,  asserting  that 
Dr.  Clydesdale  had  a  pro-industry 
stance. 

First,  it  is  significant  to  note  that  CSPI 
does  not  allege  that  Dr.  Clydesdale 
conducted  the  Olestra  Working  Croup 
meeting  unfairly  or  did  not  allow  for  an 
open  and  orderly  exchange  of  views. 
Second,  FDA  notes  that  all  advisory 
committee  members  undergo  an 
evaluation  for  conflicts  of  interest  with 
respect  to  specific  issues  to  be  presented 
to  a  committee.  Dr.  Clydesdale  was 
subjected  to  that  rvviuw,  and  liiii 
participation  was  ultimately  determined 
to  be  consistent  with  the  applicable 
conflict  of  interest  laws  and  regulations. 

5.  A  comment  from  CSPI  asserted  that 
FDA's  interpretation  of  conflict  of 
interest  is  too  restrictive  in  that  it  only 
applies  to  interests  in  the  petitioner  or 
its  competitors.  CSPI  would  disqualify 
any  member  who  holds  strong  views, 
pro  or  con,  regarding  the  food  industry 
or  food  additives. 

FDA  believes  that  the  agency's 
policies,  procedures,  and  practices 
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comport  with  the  applicable  contlicts  ot 
interest  laws  and  regulations  and  thus, 
disagrees  with  CSPI's  comment  on  this 
point. 

6.  CSPI  also  claimed  that  the  amount 
of  iime  Olestra  critics  were  allotted  at 
the  Olestra  Working  Group  and 
Committee  meetings  was  insufficient  in 
contrast  to  the  "ample  amounts"  of  time 
given  to  the  petitioner  and  to  FDA  staff. 

FDA  disagrees  with  this  comment  for 
several  reasons.  First,  the  agency 
believes  that  the  appropriate  question  is 
whether  there  was  ample  opportunity 
for  public  participation,  not  whether  a 
particular  participant  had  enough  time. 
Second,  CSPI  was  provided  with 
substantial  opportunities  to  present  its 
views  to  both  the  Olestra  Working 
Group  and  Committee,  much  more  than 
customarily  provided  to  any  single 
group  or  individual  during  advisory 
committee  public  hearings  and  much 
more  than  that  provided  to  any  other 
group  or  individual  during  the  public 
hearing  portions  of  the  meetings. 

FDA  notes  that  at  a  typical  advisory 
committee  meeting  concerning  a 
product  approval  application  or 
petition,  FDA  presents  its  analysis  of  the 
data,  and  the  applicant/ petitioner  is 
permitted  to  "defend"  its  application  or 
petition.  Although  there  is  always  a 
public  hearing  portion  to  the  meeting, 
the  bulk  of  the  meeting  is  devoted  to 
Committee  discussion,  including 
questioning  by  committee  members  of 
FDA,  the  applicant/ petitioner,  or  other 
presenters. 

FDA  policy  is  to  provide  a  minimum 
of  1  hour  of  public  hearing  time  at  each 
advisory  committee  hearing.  Because  of 
the  substantial  interest  in  olestra,  and 
because  FDA  desired  comments 
focussed  on  specific  issues, 
considerably  more  public  hearing  time 
that  the  minimum  was  allotted.  (A  total 
of  nearly  6  hours  of  public  hearing  time 
occurred  during  the  Olestra  Working 
Croup  and  FAC  meetings.)  A  significant 
portion  of  that  time  was  allotted  to  CSPI 
or  other  participants  who  presented 
views  consistent  with  those  of  CSPI.  In 
addition  tp  time  specifically  allotted  to 
it,  CSPI  was  permitted  to  respond  to 
questions  posed  by  the  Working  Croup 
and  the  FAC.  Finally,  CSPI  participated 
in  an  unscheduled  public  hearing 
session  along  with  the  petitioner  near 
the  close  of  the  FAC  meeting. 

7.  One  comment  urged  that  the  FAC 
should  be  reconstituted  because  of  a 
perceived  strong  pro-industry 
orientation  of  its  members  and  Dr. 
Clydesdale  (chair  of  the  Working 
Group),  and  the  "lack  of  consumer 
health  activists."  The  comment  added 
that  advisory  committees  should 
include  "a  preponderance  of  public- 


heaith  advocates"  in  order  to  provide 
the  best  advice  to  the  agency. 

FDA  disagrees  with  this  comment. 
FDA  appoints  Committee  members 
based  on  their  scientific,  medical,  or 
other  technical  expertise,  members  are 
screened  before  each  meeting  with 
respect  to  conflict  of  interest  in  the 
particular  matters  to  be  brought  before 
them,  and  members  are  expected  to 
provide  an  unbiased  evaluation  of  the 
information  presented  to  them. 
Furthermore,  consumer  representatives 
were  members  of  both  the  Working 
Group  and  the  FAC,  members  who  were 
nominated  by  a  consumer  consortium 
for  consideration  by  FDA.  Finally,  the 
FACA  requires  that  advisory  committees 
be  fairly  balanced.  The  agency  believes 
that  both  the  Working  Group  and  the 
FAC  meet  this  standard.  Thus,  FDA 
does  not  agree  with  this  comment. 

8.  One  comment  from  CSPI  stated  that 
the  Committee  could  not  formulate 
well-reasoned  positions  because  CFSAN 
staff  failed  to  provide  Committee 
members  with  a  study  published  in  the 
American  Journal  of  Clinical  Nutrition  2 
months  earlier  demonstrating  that  3  g  of 
olestra  caused  remarkable  declines  in 
serum  carotenoid  levels,  and  a  second 
study  published  in  the  New  England 
Journal  of  Medicine  in  early  November 
that  found  a  strong  correlation  between 
low  lycopene  levels  in  blood  and  optic 
neuropathy.  In  addition,  the  comment 
stated  that  CFSAN  staff  failed  to 
mention  that  olestra  caused  premature 
liver  foci  in  rats  and  a  statistically 
significant  increase  in  lung  tumors  in 
male  mice  and  further  failed  to  provide 
any  evidence  that  carotenoids  may 
reduce  the  risk  of  cancer,  cardiovascular 
diseases,  and  age-related  macular 
degeneration. 

"The  agency  disagrees  with  this 
comment  in  its  entirety.  First,  with 
regard  to  the  first  published  study,  the 
agency  notes  that  the  effect  of  olestra  on 
serum  carotenoids  was  discussed  at 
length  at  the  Olestra  Working  Group  and 
FAC  meeting.  Not  only  were  the  results 
of  the  study  cited  by  the  comment 
presented  by  CSPI,  a  study  conducted 
by  the  petitioner  showing  olestra  effects 
on  serum  ctirotenoids  that  were  much 
greater  than  those  shown  in  the  cited 
study  were  presented  by  FDA. 

With  regard  to  the  second  published 
study.  FDA  notes  that  CSPI  and  other 
presenters  submitted  and  presented 
detailed  information  regarding  the 
potential  relationship  between 
carotenoids  and  disease,  and  after 
consideration  of  this  information,  most 
Olestra  Working  Group  and  FAC 
members  determined  that  there  is  a 
reasonable  certainty  of  no  harm  with 
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respect  to  olestra 's  effects  on  serum 
carotenoids. 

Finally,  with  regard  to  liver  foci  and 
lung  tumors,  FDA  presented  data  on 
olestra's  effect  on  liver  foci  in  rats  and 
in  on  lung  tumors  in  male  mice.  In 
addition,  this  topic  was  thoroughly 
discussed  at  the  Olestra  Working  Group 
and  FAC  meetings. 

B.  Substantive  Comments 

9.  One  comment  questioned  whether 
an  acceptable  daily  intake  (ADI)  based 
on  a  "no  observed-effect  level"  has  been 
established  for  olestra.  One  comment 
asserted  that  even  applying  even  a 
minimal  safety  factor  of  10  to  the  8  g/ 

d  consumption  level  tested  by  the 
petitioner,  and  at  which  carotenoids 
were  depleted  by  up  to  60  percent 
within  2  weeks  after  the  start  of  olestra 
consumption,  would  preclude  the 
approval  of  olestra  for  use  in  snack 
foods,  because  the  estimated  daily 
intake  (EDI)  would  greatly  exceed  the 
0.8  g/d  ADI. 

The  agency  acknowledges  that  it  has 
not  established  a  numerical  value  for  an 
ADI  for  olestra.  First,  as  noted  earlier, 
safety  factors  are  applied  to  toxic  effects 
observed  in  animal  studies;  the  purpose 
of  the  safety  factor  is  to  allow  for  any 
discrepancy  when  extrapolating  from 
animals  to  humans.  Because  olestra  is 
intended  for  use  as  a  macroingredient, 
it  is  not  possible  to  feed  it  to  test 
animals  at  sufficiently  high  amounts  to 
elicit  toxic  effects  and  thereby  establish 
an  ADI  using  the  traditional  100-fold 
safety  factoi'.  The  agency  notes, 
however,  that  no  toxic  effects  were 
observed  when  test  animals  were  fed 
olestra  at  up  to  10  percent  of  the  diet. 
Furthermore,  as  discussed  at  length  in 
this  preamble,  the  clinical  data 
establishing  the  safety  of  olestra  for  its 
intended  use  are  nutrition  studies 
conducted  in  humans  to  which  the 
traditional  100-fold  safety  factor  is  not 
applied. 

With  respect  to  olestra's  effect  to 
decrease  serum  carotenoid  levels,  the 
agency  has  concluded,  as  discussed  in 
detail  above,  that  based  upon  the 
available  data,  this  effect  does  not 
represent  an  adverse  health  effect  and 
therefore,  cannot  appropriately  be  used 
for  establishing  an  ADI  for  olestra. 

10.  A  comment  stated  that  the  NCI 
and  other  public  health  leaders  have 
been  encouraging  Americans  to  eat  at 
least  five  servings  a  day  of  fhiits  and 
vegetables.  The  comment  added  that 
this  advice  is  grounded,  in  part,  on  the 
presence  of  carotenoids  in  fruits  and 
vegetables  and  the  belief  of  senior 
scientists  at  the  NCI  and  elsewhere  on 
chemoprotective  activities  of 
carotenoids  and  similar  nutrients.  The 


comment  asserted  that  if  FDA  were  to 
approve  olestra,  it  would  be 
undercutting  NCI's  scientific  judgement 
and  stand  in  favor  of  protecting  public 
health.  Another  comment  stated, 
specifically  with  respect  to  the 
carotenoids  and  their  potential 
importance,  that  the  issue  receive  an 
impartial  review  by  the  National 
Research  Council  or  a  specially 
convened  advisory  group  of  researchers 
in  the  carotenoid  field. 

FDA  agrees  with  the  comments  that 
the  issue  with  respect  to  the  potential 
importance  of  carotenoids  deserves 
special  attention.  This  is  why  FDA 
convened  a  working  group  for  olestra 
and  the  full  FAC  to  examine  the  issue 
along  with  others.  The  Olestra  Working 
Group  and  the  full  FAC  were 
supplemented  with  appropriate  experts 
in  the  field  of  nutrition;  in  addition, 
noted  experts  in  the  carotenoid  field  as 
well  as  epidemiology  experts  who  could 
speak  to  the  epidemiological  data  on 
carotenoids  and  incidence  of  diseases 
such  as  cancer  and  macular 
degeneration  made  presentations  to  the 
Olestra  Working  Group  and  FAC. 
Finally,  because  of  significant 
discussion  of  this  issue  and  because  the 
agency  received  additional  comments 
since  the  Olestra  Working  Group  and 
FAC  meetings  on  the  potential 
chemoprotective  function  of 
carotenoids,  FDA  consulted  with  Dr. 
Greenwald  at  NCI  and  Dr.  Kupfer  at  the 
NEI  regarding  whether  olestra's  effects 
on  carotenoids  raise  any  significant 
health  issues  (Refs.  69  and  70).  FDA 
provided  letters  concerning  carotenoids 
that  the  agency  had  received  and 
excerpts  discussing  carotenoids  from: 
(1)  Submissions  from  the  petitioner,  (2) 
the  White  Paper,  (3)  FDA's  briefing 
document  for  the  Olestra  Working 
Group,  and  (4)  the  transcript  of  the 
Olestra  Working  Group  and  FAC 
meetings  to  Dr.'s  Greenwald  and  Kupfer. 

After  reviewing  the  data,  Dr. 
Greenwald  concluded  that  there  is  no 
significant  public  health  issue  raised  by 
the  effects  of  olestra  on  lipophilic 
carotenoids  and  that  supplementing 
olestra  with  beta  carotene  or  other 
carotenoids  was  not  warranted  (Ref  71). 
Dr.  Kupfer  from  NEI  concluded  that 
although  theoretical  considerations  have 
raised  the  possibility  that  carotenoids 
might  play  some  protective  role  in 
macular  degeneration,  there  are 
currently  no  convincing  clinical  data  to 
support  the  hypothesis,  and  there  are  no 
demonstrated  eye  health  benefits  for 
carotenoids  (Ref  72).  Given  the  NIH 
conclusions,  FDA  does  not  agree  that 
FDA  would  be  undercutting  NQ's 
scientific  judgement  if  it  were  to 
approve  olestra.  Further,  FDA  notes  that 


by  approving  olestra,  FDA  is  not 
contradicting  or  undercutting  the  NCI 
advice  to  eat  fruits  and  vegetables. 

11.  One  comment  stated  that  30-300 
mg/day  of  beta-carotene  was  used  to 
prevent  or  lessen  the  photosensitivity 
characteristic  of  the  disease 
erythropoietic  protoporphyria  (EPP). 
The  comment  added  that  if  a  significant 
amount  of  the  beta-carotene  taken  by  the 
EPP  patients,  who  also  eat  foods 
containing  olestra,  is  not  absorbed,  the 
patients  will  suffer  from 
photosensitivity  and  will  have  to  curtail 
markedly  the  activities  the  beta-carotene 
ingestion  would  permit.  The  comment 
added  that  it  was  not  enough  to  theorize 
that  supplementation  of  olestra  with 
carotenoids  will  cure  the  problem  and 
suggested  the  design  of  two  studies  on 
the  effect  of  olestra  on  the  absorption  of 
beta-carotene,  which  should  be 
conducted  and  evaluated  before 
approval  of  olestra  is  considered. 

The  comment  raises  the  issue  of  food- 
drug  interactions;  in  this  instance,  beta- 
carotene  is  being  used  as  a  drug,  i.e.,  to 
treat  patients  with  EPP.  Food-drug 
interactions  are  generally  handled 
through  labeling  for  the  drug  product  or 
through  advice  of  the  physician 
prescribing  the  drug.  The  agency  fully 
intends  to  apprise  physicians  regarding 
the  effect  of  olestra  on  the  absorption  of 
beta-carotene  and  other  lipophilic 
carotenoids  so  that  physicians  will  in 
turn  be  able  to  advise  EPP  patients 
appropriately.  Further,  because  the 
agency  believes  that  this  potential  drug- 
food  interaction  problem  can  be 
adequately  addressed  through  education 
of  physicians  and  their  patients,  the 
agency  does  not  agree  that  the  suggested 
studies  on  the  effect  of  olestra  on  the 
absorption  of  supplemented  beta- 
carotene  are  necessary. 

12.  One  comment  cited  an  association 
between  retinitis  pigmentosa  and 
steatorrhea  and  asserted  that  olestra 
causes  steatorrhea  and  that  chronic 
consumption  of  olestra  may  result  in 
retinitis  pigmentosa.  The  comment  also 
stated  that  the  studies  show  that  vitamin 
supplementation  results  in  reversal  of 
the  condition. 

The  agency  does  not  agree  that  olestra 
causes  steatorrhea;  the  basis  for  that 
conclusion  is  discussed  above. 
However,  the  agency  acknowledges  that 
loss  of  fat  soluble  vitamins  due  to  the 
presence  of  olestra  in  the  GI  tract  has 
the  potential  for  harm.  For  this  reason, 
the  agency  is  requiring,  as  a  condition 
of  safe  use,  that  olestra  be  supplemented 
with  vitamins  A,  D,  E  and  K  in  such  a 
way  that  the  bioavailability  of  these 
vitamins  from  the  diet  remains 
unchanged.  Thus,  any  potential 
consequence  of  decreased  absorption  of 
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fat-soluble  vitamins  will  be  offset  by  the 
vitamin  compensation  required  by  the 
final  rule. 

13.  Some  comments  stated  that 
approval  of  the  petition  will  result  in 
unnecessary  medical  care  associated 
with  olestra's  GI  effects.  Another 
comment  questioned  whether  FDA  has 
evaluated  the  potential  impact  of  olestra 
on  the  health  care  delivery  system, 
specifically,  on  the  cost  of  office  visits 
and  diagnostic  procedures  by  primary 
care  physicians  and  gastroenterologists 
who  evaluate  GI  disturt)ances  that  may 
occur  from  the  use  of  the  additive.  The 
comment  added  that  it  seemed  ill 
advised  for  FDA  to  approve  the 
introduction  of  a  product  which  may 
increase  expenditures  for  healthcare. 

The  agency  does  not  agree  that 
approval  of  the  petition  will  result  in 
unnecessary  medical  care  associated 
with  olestra's  GI  effects  and  therefore, 
does  not  agree  that  use  of  the  additive 
will  lead  to  increased  costs  associated 
with  medical  care  for  these  effects.  This 
is  because  the  agency  has  determined 
that  foods  containing  olestra  shall  be 
labeled  so  that  consumers  will  be  able 
to  associate  olestra  with  the  GI 
symptoms  that  it  may  cause.  The  agency 
t)elieves  that  this  will  significantly 
reduce  or  eliminate  any  unnecessary  or 
inappropriate  medical  treatment. 
Therefore,  the  agency  does  not  believe 
that  it  is  necessary  to  evaluate  the 
potential  impact  of  olestra  on  the  cost  to 
the  health  care  delivery  system. 

14.  One  comment  stated  that  while  a 
general  reduction  in  fat  intake, 
especially  saturated  fat,  is  desirable,  it 
seems  unlikely  that  substituting  olestra 
for  part  of  the  fat  in  a  few  products  will 
have,  or  can  be  shown  to  have 
substantial  benefit  and  added  that 
benefits  should  be  substantial  to  warrant 
the  use  of  materials  like  olestra.  Other 
comments  stated  that  when  GI 
disturt)ance$  are  considered  in 
conjunction  with  depletion  of  fat- 
soluble  vitamins  that  are  critical  to  the 
maintenance  of  health  and  depletion  of 
other  fat-soluble  materials  whose 
importance  is  not  yet  fully  understood, 
the  potential  benefits  that  could  result 
form  the  use  of  olestra  are  outweigiied 
by  the  risk  to  the  public  health. 

The  agency  notes  that,  unlike 
approval  of  drugs,  the  law  applicable  to 
the  approval  of  food  additives  does  not 
permit  consideration  of.  or  require  a 
showing  of.  benefits.  As  stated  above, 
before  a  food  additive  can  be  approved, 
it  has  to  be  established  that  there  is  a 
reasonable  certainty  that  the  additive 
will  not  be  harmful  under  the 
prescribed  conditions  of  use.  Further,  as 
discussed  in  detail  above,  the  agency 
does  not  agree  that  the  GI  symptoms 


that  may  occur  due  to  consumption  of 
foods  containing  olestra  represent  risk 
to  the  public  health.  Similarly,  as 
discussed  above,  because  the  agency  is 
requiringlthat  olestra  be  supplemented 
with  the  affected  vitamins,  the  agency 
does  not  agree  that  olestra's  potential  to 
decrease  the  absorption  of  fat-soluble 
vitamins  and  other  nutrients  with 
purported  uses  represent  risk  to  the 
public  health. 

Finally,  the  agency  notes  that  the 
petitioner  is  not  required  to  show  that 
olestra  has  health  or  other  benefits  for 
consumers  of  the  additive.  Likewise. 
FDA  is  not  permitted  to  consider  such 
benefits  in  its  evaluation  of  the  safety  of 
olestra  for  its  intended  use. 

15.  Several  comments  stated  that  once 
approved  for  use  in  savory  snacks, 
olestra  will  be  used  in  everything  and 
urged  the  agency  to  prevent  its  use  in 
other  products  such  as  fat-free  cakes  and 
fast-food  fries. 

The  agency  notes  that  the  final  rule 
that  is  being  promulgated  restricts  the 
use  of  olestra  for  only  in  prepackaged 
ready-to-eat  savory  (i.e.,  salty  or  piquant 
but  not  sweet)  snacks.  Use  of  olestra  in 
any  other  foods,  including  fat-free  cakes 
and  fast-food  fries,  is  not  permitted.  Any 
additional  use  will  require  an 
evaluation  of  that  use  through  a  food 
additive  petition  in  accordance  with  21 
CFR  171.1. 

16.  Two  comments  expressed  concern 
that  olestra  may  cause  allergic  reactions 
in  many  people  and,  therefore,  should 
not  be  approved. 

These  comments  did  not  provide  any 
data  to  substantiate  the  assertion  that 
olestra  would  be  an  allergen.  FDA  does 
not  agree  with  these  comments.  FDA 
notes  that,  in  general,  food  allergens  are 
known  to  be  protein  or  glycoprotein  in 
nature.  Olestra,  composed  of  six,  seven, 
or  eight  fatty  acids  esterified  to  sucrose, 
is  neither  a  protein  nor  a  glycoprotein 
and  does  not  contain  these  substances 
even  as  minor  constituents.  Therefore, 
the  agency  believes  that  olestra  is 
unlikely  to  cause  any  allergic  reactions 
and  finds  that  these  comments  are 
without  merit. 

17.  One  comment  stated  that  unless 
olestra  can  be  converted  into  an 
acceptable  energy  source  for  livestock/ 
poultry  and  pet  rations  or  properly 
removed  from  the  environment,  a  major 
disposal  problem  would  result.  The 
comment  added  that  since  olestra  has 
no  energy  value,  neither  the  spent  frying 
olestra  nor  the  waste  savory  snacks  will 
be  recycled.  The  comment  asserted  that 
this  issue  needs  to  be  addressed  pribr  to 
approval  of  olestra. 

'The  agency  agrees  that  the  question  of 
whether  disposal  of  olestra  or  olestra- 
containing  products  raises 


environmental  concerns  needs  to  be 
addressed  before  olestra  can  be 
approved.  In  fact,  the  National 
Environmental  PoUcy  Act  (NEPA) 
mandates  that  FDA  review  the 
environmental  consequences  of  its 
actions.  In  accordance  with  NEPA,  FDA 
required  the  submission  of.  and 
reviewed,  an  environmental  assessment 
(EA)  for  olestra  prepared  by  the 
petitioner.  Among  other  things,  the  EA 
addresses  whether  disposal  of  olestra  or 
olestra-containing  products  has  the 
potential  to  cause  adverse 
environmental  effects.  As  discussed 
below,  the  agency  has  consulted  with 
the  U.S.  Environmental  Protection 
Agency  (EPA),  has  reviewed  the 
petitioner's  EA,  and  has  concluded  that 
approval  of  olestra  will  not  have  any 
^significant  adverse  environmental 
impacts  from  its  manufacture,  use,  or 
disposal. 
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DC.  Environmental  Impact 
Considerations 

The  petitioner  submitted  an 
environmental  assessment  (EA)  with  its 
food  additive  petition  for  the  use  of 
olestra  as  a  replacement  for  fats  and  oils 
in  food.  In  May  1987,  shortly  after  the 
food  additive  jjetition  was  filed,  FDA 
was  contacted  by  EPA  regarding  olestra. 
EPA  was  interested  in  whether  the  use 
of  olestra  would  have  an  adverse  effect 
on  water  quality  and  wastewater 
treatment  processes.  FDA  agreed  to 
consult  with  EPA  regarding  olestra  and 
give  EPA  an  opportunity  to  comment  on 
the  petitioner's  environmental 
submission  after  FDA  had  completed  its 
evaluation.  In  July  1990,  the  petitioner 
submitted  a  request  to  limit  the 
intended  use  of  olestra  to  substitution 
for  conventional  fat  in  the  preparation 
of  savory  snacks.  At  that  time,  the 
petitioner  submitted  a  revised  EA  for 
the  limited  use  of  olestra  in  savory 
snacks. 

The  expected  route  of  environmental 
introduction  for  olestra  is  through 
wastewater  treatment  systems  and, 
subsequently,  to  aquatic  and  terrestrial 
environments.  The  petitioner  performed 
studies  on  primary  and  secondary 
wastewater  treatment  processes  which 
demonstrated  that  olestra  does  not  have 
an  adverse  effect  on  the  effective 
functioning  of  wastewater  treatment 
plants.  The  petitioner  provided  studies 
on  the  fate  and  effects  of  olestra  in 
aquatic  and  terrestrial  systems  which 
establish  that,  at  the  expected 
concentrations,  olestra  would  not  have 
an  adverse  effect  upon  organisms 
exposed  in  the  water  column,  in 
sediments,  or  in  soil  following  land 
application  of  sewage  sludge.  After 
analysis  of  the  information  provided. 


FDA  tentatively  concluded  that 
approval  of  this  petition  would  not 
cause  significant  environmental  effects. 

Before  reaching  a  final  conclusion  on 
the  environmental  effects  of  olestra, 
however,  FDA  requested  that  EPA 
review  the  information  provided  by  the 
petitioner  on  the  potential  effect  of 
olestra  on  wastewater  treatment 
systems;  exposed  aquatic  organisms, 
such  as  fish  and  sediment  dwelling 
animals;  soil  physical  and  chemical 
properties  subsequent  to  sewage  sludge 
applications;  and  possible  effects 
resulting  from  an  accidental  spill  or 
treatment  plant  malfunction.  EPA 
concluded  that  these  issues  had  been 
satisfactorily  addressed  by  the  petitioner 
in  the  EA  for  the  olestra  food  additive 
petition,  and  did  not  raise  any 
environmental  objection  to  the  use  of 
olestra  in  savory  snacks.  In  light  of  the 
consultations  with  EPA,  and  based  upon 
its  own  review,  FDA  has  concluded  that 
adverse  environmental  effects  are  not 
expected  to  result  from  the  manufacture 
of  olestra  or  from  production  or 
consumption  of  savory  snacks 
containing  olestra. 

Accordingly,  the  agency  has 
concluded  that  the  action  will  not  have 
a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

X.  FDA's  Overall  Conclusions 

The  question  before  FDA  regarding 
olestra  is  whether  the  additive  is  safe  for 
its  intended  use  as  a  fat  substitute  in 
savory  snacks.  (21  U.S.C.  409(c)(3)(a).) 
To  determine  that  olestra  is  safe,  the 
agency  must  conclude,  based  upon  a  fair 
evaluation  of  the  evidence  of  record, 
that  there  is  a  reasonable  certainty  that 
olestra  is  not  harmful  under  the 
intended  conditions  of  use.  (21  CFR 
170.3(i).)  This  determination  of 
reasonable  certainty  of  no  harm 
necessarily  involves  the  application  of 
scientific  judgement.  Under  the  act,  the 


agency  has  a  duty  to  deny  approval  to 
an  additive  that  has  not  been  shown  to 
be  safe  within  the  meaning  of  the  act; 
the  agency  has  a  parallel  duty  to  permit 
the  marketing  of  those  additives  where 
the  available  scientific  record 
establishes  safety. 

It  is  not  uncommon  for  an  agency 
safety  decision  regarding  a  regulated 
product,  including  a  food  additive,  to  be 
very  difficult.  The  decision  regarding 
the  food  additive  olestra  is  one  such 
decision.  The  difficulty  presented  by  the 
olestra  food  additive  petition  results 
from  a  relatively  unique  intersection  of 
a  number  of  factors,  including  the 
following. 

First,  the  volume  of  available  safety 
evidence  for  olestra  is  enormous,  all  of 
which  FDA  was  obligated  to  review, 
evaluate,  and  synthesize.  Second,  as  a 
macro-ingredient,  olestra  is  intended  to 
replace  a  sizeable  portion  of  the  diet, 
and  thus,  will  likely  be  consumed  in 
relatively  large  amounts;  this  alone  sets 
olestra  apart  from  almost  all  food 
additives  previously  reviewed  by  FDA. 
Third,  olestra  presents  a  number  of 
questions  regarding  nutritional  effects, 
most  of  which  have  not  been  presented 
previously  to  FDA.  Fourth,  much  of  the 
pivotal  scientific  safety  evidence  for 
olestra  comes  fi-om  studies  in  humans; 
human  studies,  even  well  conducted 
ones  like  those  for  olestra,  are 
necessarily  limited  in  terms  of  the 
number  of  subjects  that  can  reasonably 
be  tested  in  a  clinical  trial  conducted 
prior  to  marketing,  the  length  of  the 
trial,  and  the  endpoints  measured. 
Finally,  under  the  act,  once  approved, 
olestra  may  be  consumed  by  the  entire 
U.S.  population  of  250  million  people. 
This  potentially  widespread 
consumption  for  olestra  does  not,  of 
course,  set  it  apart  from  other  foods  and 
food  additives.  It  does,  however, 
distinguish  this  decision  from  those  that 
FDA  makes  regarding  drug  and  medical 
device  products. 

It  is  important  to  emphasize  that  the 
coalescing  of  the  foregoing  factors  does 
not  preclude  an  agency  decision  at  this 
time;  it  does,  however,  make  the 
determination  challenging.  Similarly,  it 
is  worth  noting  that  because  of  the 
challenge  presented  by  olestra,  the 


agency  used  an  expanded  approach  to 
its  evaluation  of  the  petition,  and 
established  and  utilized  the  internal 
Regulatory  Decision  Team,  sought  out 
and  utilized  the  expertise  of  five 
subject-specific  experts,  and  held  a 
lengthy  public  meeting  of  the  agency's 
Food  Advisory  Committee  and  a 
subgroup  of  that  Committee  (the  Olestra 
Working  Group)  to  foster  an  open  and 
public  discussion  of  the  safety  issues 
presented  by  olestra. 

Consistent  with  the  act  and  its 
applicable  standards,  FDA  has 
conducted  an  evaluation  and  synthesis 
of  the  evidence  of  record  concerning 
olestra,  including  the  proceedings  of  the 
FAC  and  comments  submitted  to  the 
agency.  In  this  process,  FDA  has  applied 
its  best  scientific  judgement,  aided  by 
the  scientific  judgement  of  the  experts 
and  public  participants  who  contributed 
to  the  evaluation  process.  As  the 
foregoing  discussion  mcikes  clear,  and  as 
the  proceedings  of  the  FAC  illustrate, 
olestra  presents  a  number  of  important 
scientific  questions.  For  some  questions, 
there  is  arguably  evidence,  including 
support  from  recognized  experts,  on 
both  sides  of  the  question,  ultimately 
requiring  FDA  to  evaluate  and  weigh  the 
data  currently  available  and  apply  its 
scientific  judgement.  The  agency  has,  as 
a  result  of  this  process,  determined  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  the  use  of  olestra 
in  savory  snacks. 

Based  upon  a  fair  evaluation  of  the 
evidence  of  record,  FDA  concludes  that 
olestra  is  not  toxic,  carcinogenic, 
genotoxic,  or  teratogenic.  Olestra  is 
essentially  not  absorbed  or  metabolized. 
Heating  olestra,  as  would  occur  in  the 
commercial  preparation  of  snacks  made 
using  olestra,  does  not  increase  the 
absorption  of  the  additive.  FDA  further 
concludes  that  the  studies  conducted 
show  that  olestra  has  an  effect  on  the 
absorption  of  vitamins  A,  E,  D.  and  K. 
FDA  also  concludes  that  it  is  possible  to 
supplement  foods  containing  olestra 
with  all  four  vitamins  in  such  a  way  as 
to  compensate  for  the  amounts  that  are 
not  absorbed  from  the  diet  due  to  the 
action  of  olestra.  FDA  concludes  that 
the  amounts  that  should  be  provided  are 
those  listed  below: 


-COMPENSATION  LEVELS  FOR  VITAMINS  A.  D.  E,  AND  K 


Vitamin 


Vitamin  A 

Vitamin  E 
Vitamin  D 
Vitamin  K 


Compensation  level 


51   retinol  equivalents/g  olestra  as  retinyl  palmrtate  or  retinyi  ace- 

tate)(170  lU/g  olestra  or  0.34  X  RDA/10  g  olestra 
1.9  mg  a-tocopherol  equivalents/g  olestra  (0.94  X  RDA/10  g  oiestra) 
12  lU  vitamin  D/g  olestra  (0.3  X  PDA  per  10  g  olestra) 
8  \ig  vitamin  K,  1/g  olestra  (1.0  X  RDA  per  10  g  olestra) 
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As  discussed  previously,  in  order  to 
avoid  confusion  about  the  purpose  of 
the  added  vitamins  in  oiestra-containing 
foods,  FDA  is  requiring  a  label 
statement  to  indicate  that  olestra  affects 
the  absorption  of  some  nutrients  and 
that  in  order  to  compensate  for  olestra "s 
effects  on  vitamins  A,  D.  E.  and  K,  these 
vitamins  have  been  added. 

As  discussed  above,  at  present, 
carotenoids  have  no  identifiable  health 
benefit  role  (except  for  the  provitamin  A 
role  of  beta  carotene.)  Further, 
randomized  studies  have  failed  to  show 
an  association  between  selective 
carotenoid  repletion  and  cancer. 
Although  epidemiological  studies  show 
an  association  between  diets  rich  in 
fruits  and  vegetables  (including  those 
that  contain  carotenoids)  and  decreased 
cancer  risk,  there  is  no  direct  evidence 
that  carotenoids  themselves  are 
responsible  for  or  contribute  in  a 
significant  way  to  that  protective 
benefit.  In  addition,  the  level  of  effects 
on  carotenoids  from  olestra  may  well  be 
within  the  normal  variation  due  to  diet 
and  bioavailability.  In  light  of  the 
current  state  of  the  scientific  evidence, 
FDA  believes  that  there  is  a  reasonable 
certainty  of  no  harm  from  olestra's 
effects  on  carotenoid  absorption. 
Accordingly,  the  agency  concludes  that 
there  is  currently  no  justification  or 
need  to  require  compensation  of  oiestra- 
containing  foods  with  specific 
carotenoids. 

Regarding  water  soluble  nutrients, 
given  the  totality  of  the  study  results, 
FDA  concludes  that  there  is  a 
reasonable  certainty  that  olestra  will  not 
cause  any  harmful  effects  on  vitamin 
Bi2,  calcium,  iron,  zinc,  or  folate  or 
other  water  soluble  nutrients. 
Collectively,  the  clinical  data  on  the 
water-soluble  vitamins  that  are  hard  to 
absorb  (folate  and  vitamin  B12)  show 
that  olestra  does  not  affect  the 
absorption  of  these  nutrients.  Similarly, 
the  data  on  two  of  the  nutrients  that  are 
limited  in  the  diet  (iron  and  zinc)  show 
that  olestra  does  not  interfere  with  their 
absorption. 

Although  the  data  on  the  third 
nutrient  that  is  limited  in  the  diet, 
calcium,  are  not  sufficiently  rigorous  to 
detect  possible  subtle  changes,  the  lack 
of  any  plausible  argument  for  expecting 
an  effect,  the  lack  of  any  olestra  effect 
on  folate,  iron,  or  zinc,  the  fact  that 
supplementation  with  vitamin  D  will 
preclude  any  vitamin  remediated 
calcium  depletion,  and  the 
insignificance  of  any  subtle  effect 
compared  to  variations  in  the  human 
diet,  lead  FDA  to  conclude  that  there  is 
a  reasonable  certainty  that  olestra  will 
not  have  any  harmful  effect  on  calcium 
absorption. 


With  respect  to  the  potential  eflecl  ui 
olestra  on  the  GI  tract,  FDA  concludes 
that  the  effects  seen  do  not  represent 
significant  adverse  health  consequences 
and  therefore,  do  not  preclude  approval 
of  the  petition.  However,  while  FDA 
believes  that  there  are  no  direct  safety 
concerns  with  respect  to  olestra's 
potential  effect  on  the  GI  tract,  FDA 
concludes  that  the  GI  symptoms 
associated  with  ingestion  of  oiestra- 
containing  foods  are  material  fact 
information  within  the  meaning  of 
201{n)  of  the  act.  Disclosing  this 
information  on  food  labels  will  enable 
consumers  to  associate  olestra  with  any 
GI  effects  that  it  may  cause. 
Consequently,  FDA  is  requiring  that 
such  information  be  disclosed  on  the 
label  of  foods  containing  olestra  to 
preclude  consumers  from  being  misled 
about  consequences  which  may  result 
from  the  consumption  of  the  oiestra- 
containing  foods.  Therefore,  in  the  final 
rule,  FDA  concludes  that  foods 
containing  olestra  should  bear  an 
appropriate  label  statement. 

In  summary,  FDA  concludes  that  all 
safety  issues  have  been  addressed 
adequately  and  that  based  upon  the 
currently  available  evidence,  the  use  of 
olestra  in  savory  snacks  will  be  safe 
when  used  in  accordance  with  the  final 
rule. 

FDA*s  determination  will  permit  the 
use  of  olestra  in  savory  snacks.  In  order 
for  olestra  to  be  lawfully  used  in  other 
foods  (e.g.,  cakes  and  pies),  a  new  food 
additive  petition  would  need  to  be  filed 
and  approved.  In  conjunction  with  that 
review,  the  agency  would  then  conduct 
a  separate  and  independent  safety 
evaluation  of  the  additional  proposed 
uses. 

Procter  and  Gamble  has  notified  FDA 
that  the  company  will  be  conducting 
additional  studies  of  olestra  exposure 
(both  amounts  consumed  and  patterns 
of  consumption)  and  the  effects  of 
olestra  consumption  (Ref.  103). 

FDA  believes  that  Procter  and 
Gamble's  plans  to  continue  to  study  the 
consumption  and  effects  of  olestra  are 
both  [Kudent  and  responsible.  It  is 
likewise  prudent  and  responsible  for 
FDA  to  evaluate  the  results  of  such 
studies  as  it  monitors  the  on-going 
marketing  and  distribution  of  olestra. 
Only  with  data  from  the  broader 
marketing  of  olestra  can  the  agency,  be 
in  the  position  to  evaluate  in  the  future 
whether  there  continues  to  be 
reasonable  certainty  of  no  harm  from  the 
use  of  olestra  in  savory  snacks. 
Therefore,  as  a  condition  of  approval, 
Procter  and  Gamble  is  to  conduct  the 
studies  that  it  has  identified  in  its  letter 
to  FDA  (Ref.  103),  consistent  with  the 
timetables  identified  in  that  letter. 


Furthermore,  consistent  with  the  terms 
of  that  letter,  Procter  and  Gamble  is  td 
provide  the  Food  and  Drug 
Administration  with  access  to  all  data, 
information,  and  reports  of  those  studies 
as  such  information  becomes  available. 

It  is  the  agency's  responsibility  as  a 
public  health  agency  to  review  and 
evaluate  the  data  generated  by  Procter 
and  Gamble's  studies,  as  well  as  any 
new  data  that  bear  on  the  safety  of 
olestra  (such  as  data  and  information  on 
the  health  significance  of 
carontenoids)  ^^  to  determine  whether 
there  continues  to  be  a  basis  for  a 
reasonable  certainty  that  the  use  of 
olestra  in  savory  snacks  is  not  harmful. 
Thus,  consistent  with  the  agency's 
continuing  obligation  to  oversee  the 
safety  of  the  food  supply,  FDA  will, 
within  30  months  of  this  approval, 
review  and  evaluate  any  new  data  and 
information  bearing  on  the  safety  of 
olestra  and  present  such  information  to 
the  agency's  Food  Advisory  Committee 
(or  a  working  group  of  the  FAC).  To  the 
extent  that  additional  data  and 
information  bearing  on  olestra's  safety 
are  submitted  to  and  reviewed  by  the 
agency,  FDA  will,  in  its  discretion,  hold 
any  additional  meetings  of  the  FAC  that 
may  be  necessary  to  consider  such 
information. 

This  future  meeting  of  the  FAC  (and 
any  subsequent  FAC  meetings)  will  be 
open  public  meetings  with  an 
opportunity  for  participation  by  FDA, 
Procter  and  Gamble,  and  interested 
members  of  the  public,  and  will  provide 
an  opportunity  for  public  discussion 
and  deliberation  of  the  newly  developed 
data  regarding  olestra. 

As  an  indication  of  the  agency's  view 
of  the  importance  of  this  review, 
evaluation,  and  public  discussion  by  the 
FAC  of  future  data  on  olestra,  as  well  as 
an  indication  of  the  depth  of  the 
agency's  commitment  to  do  so,  the  final 
rule  established  by  this  decision 
includes  a  statement  concerning  FDA's 
commitment  in  this  regard.  FDA  has 
used  the  word  'will"  in  §  172.867{fl 
with  respect  to  the  agency's 
commitment  to  conduct  such  review 
and  evaluation.  The  agency  has  thus 
legally  bound  itself  to  institute  this 
review  and  evaluation.  (See  CM  v. 
Young,  818  F.2d  943  (D.C.  Cir.  1987).) 

The  decision  embodied  in  this 
document  necessarily  articulates  certain 
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••  The  record  of  this  proceeding,  particularly  the 
meeting  of  the  Olestra  Working  Group  and  the  FAC, 
demonstrates  that  the  question  of  the  role  of 
carotenoids  in  disease  prevention  or  health 
maintenance  is  an  issue  of  intense  interest  and  the 
focus  of  continuing  scientiHc  study  and  evaluation. 
It  is  thus  likely  that  there  will  be  additional 
scientiHc  data  and  information  that  bears  on  the 
question  of  the  role  of  carotenoids  in  the  future. 


UMI 


baseline  parameters  concerning  the 
safety  data  for  olestra,  particularly 
parameters  with  respect  to  the  finding  of 
a  reasonable  certainty  of  no  harm.  These 
parameters  include  the  exposure  to 
olestra  (both  amount  of  consumption 
and  patterns  of  consumption),  and  the 
nature,  severity,  incidence,  and 
prevalence  of  any  effects  of  olestra 
consumption,  including  any  effects  on 
fat-soluble  nutrients  and  any 
gastrointestinal  effects.  If,  as  a  result  of 
the  agency's  review  and  evaluation  and 
its  consultation  with  the  FAC,  FDA 
determines  that  the  results  reflected  in 
the  new  data  and  information  are  not 
consistent  with  the  parameters  that  form 
the  basis  of  this  decision,  or  the  agency 
otherwise  concludes  that  the  available 
safety  evidence  for  olestra  shows  that 
there  is  no  longer  reasonable  certainty  of 
no  harm  from  the  use  of  this  substance, 
FDA  will  institute  appropriate 
regulatory  proceedings. 

It  is  important  to  recognize  that  to 
institute  a  proceeding  to  limit  or  revoke 
the  approval  of  olestra,  FDA  would  not 
be  required  to  show  that  olestra  is 
unsafe.  Rather,  the  agency  would  only 
need  to  show  that  based  upon  new 
evidence,  FDA  is  no  longer  able  to 
conclude  that  the  approved  use  of 
olestra  is  safe,  i.e.,  Uiat  there  is  no 
longer  a  reasonable  certainty  of  no  harm 
from  the  use  of  the  additive.  Further,  in 
any  proceeding  to  withdrawal  or  limit 
the  approval  of  olestra,  Procter  and 
Gamble  would  have  the  burden  to 
establish  the  safety  of  the  additive.  21 
CFR  12.87(c). 

Imposing  a  condition  of  approval 
such  as  this  is  not  without  precedent  in 
the  area  of  food  additive  approvals.  At 
the  time  that  FDA  reinstated  the 
approval  of  the  artificial  sweetener, 
aspartame,  the  Commissioner  of  Food 
and  Drugs  required  that  the  petitioner 
for  aspartame  (G.D.  Searle  &  Co.) 
develop  data  and  other  information  on 
the  actual  use  levels  of  the  additive  so 
that  the  estimated  use  levels  of 
aspartame  that  formed  the  basis  of  the 
agency's  safety  decision  could  be 
compared  with  levels  of  actual  use.  (46 
FR  38283,  38303;  July  24, 1981). 

This  condition  of  approval  is  not,  and 
should  not  be  interpreted  as,  an 
indication  that  FDA  has  somehow  not 
determined  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
the  use  of  olestra  in  savory  snacks.  As 
discussed  in  great  detail  above,  the 
agency  has  determined,  based  upon  a 
fair  evaluation  of  the  evidence  in  the 
record  at  this  time,  that  such  certainty 
exists.  Having  so  concluded,  however, 
the  agency  cannot  responsibly  ignore  its 
continuing  obligation  to  monitor  the 
safety  of  the  food  supply  and  hence,  has 


imposed  the  condition  of  approval  set 
forth  above. 

As  noted,  olestra  presents  several  new 
challenges.  It  is  a  is  a  macro-ingredient 
that  it  not  metabolized,  one  of  the  first 
of  its  type  to  be  subject  to  FDA  review. 
In  addition,  olestra's  effects  on  nutrient 
absorption  are  not  routinely  presented 
by  food  additives  reviewed  by  FDA.  The 
safety  decision  for  olestra  is  in  large  part 
based  on  the  data  from  human  studies. 
These  studies  are  more  than  sufficient  to 
provide  a  basis  to  conclude  that  olestra 
is  safe.  The  agency  recognizes,  however, 
that  olestra  has  the  potential  to  be 
consumed  by  the  bulk  of  the  U.S. 
population  of  250  million.  In  these 
circumstances,  FDA  believes  that  it  is 
not  only  consistent  with  the  agency's 
mandate  under  the  act  to  protect  the 
public  health  to  condition  the  approval 
of  olestra  on  the  conduct  of  future 
studies,  .see  United  States  v.  Bacto- 
Unidisk,  394  U.S.  784  (1969),  but  it  is 
also  the  most  responsible  course  for"  the 
agency  to  take  in  these  circumstances. 

The  Procter  and  Gamble  Co.  has  made 
a  commitment  to  the  agency  that  it  will 
conduct  the  studies  outlined  in  the 
letter  to  FDA  (Ref.  103),  and  FDA  doubts 
neither  the  company's  independent 
interest  in  conducting  these  studies  nor 
the  good  faith  of  its  commitment  to  the 
agency  to  do  so.  Nevertheless,  FDA 
believes  that  it  is  important  to  articulate 
here  the  agency's  view  of  the 
consequences  of  a  failure  of  the 
company  to  adhere  to  its  commitment. 
That  is,  if  Procter  and  Gamble  does  not 
conduct  the  identified  studies  and  does 
not  conduct  them  according  to  the 
articulated  timetable,  FDA  will  consider 
the  approval  set  forth  in  this  document 
to  be  void  ab  initio  and  will  institute 
appropriate  proceedings,  judicial  or 
otherwise,  consistent  with  that  view. 


XI.  AdnuriistraUi  I 
Inspertion  ot  !)(>(  u 
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The  administrative  record  for  this 
final  rule  consists  of  the  food  additive 
petition  (FAP  7A3997),  all  documents 
filed  in  that  petition,  and  any  items 
cited  in  this  preamble. 

In  accordance  with  §§  171.1(h)  (21 
CFR  171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  CFSAN  (address 
above)  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  §  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 


Xn.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  29,  1996  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  Ithe  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FDA  wdll  publish  notice  of  the 
objections  that  the  agency  has  received 
or  lack  thereof  in  the  Federal  Register. 
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List  of  Subjects  in  21  CFR  172 

Food  additives,  Incorporation  by 
reference,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 


PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIREC"^  fiDDl^'ON 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402,  409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342,  348.  371,  379e). 

2.  New  §  172.867  is  added  to  subpart 
I  to  read  as  follows: 

§172.867    Olestra. 

Olestra,  as  identified  in  this  section, 
may  be  safely  used  in  accordance  with 
the  following  conditions: 

(a)  Olestra  is  a  mixture  of  octa-,  hepta- 
,  and  hexa-esters  of  sucrose  with  fatty 
acids  derived  from  edible  fats  and  oils 
or  fatty  acid  sources  that  are  generally 
recognized  as  safe  or  approved  for  use 
as  food  ingredients.  The  chain  lengths  of 
the  fatty  acids  are  no  less  than  12  carbon 
atoms. 

(b)  Olestra  meets  the  following 
specifications: 

(1)  The  total  content  of  octa-,.hepta- 
,  and  hexa-esters  is  not  less  than  97 
percent  as  determined  by  a  method 
entitled  "Determination  of  Olestra  by 
Size  Exclusion  Chromatography,"  dated 
December  19,  1995,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  Office  of 
Premarket  Approval,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
200),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC,  or  may 
be  examined  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
200  C  St.  SW.,  rm.  3321,  Washington, 
DC,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

(2)  The  content  of  octa-ester  is  not  less 
than  70  percent  as  determined  by  a 
method  entitled  "Measurement  of  the 
Relative  Ester  Distribution  of  Olestra 
Test  Material"  dated  December  19, 
1995,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-200),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC,  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(3)  The  content  of  hexa-ester  is  not 
more  than  1  percent  as  determined  by 
the  method  listed  in  paragraph  (b)(2)  of 
this  section. 


(4)  The  content  of  penta-ester  is  not 
more  than  0.5  percent  as  determined  by 
the  method  listed  in  paragraph  (b)(2)  of 
this  section. 

(5)  The  unsaturated  fatty  acid  content 
is  not  less  than  25  percent  (thus  not 
more  than  75  percent  saturated  fatty 
acid)  and  not  more  than  83  percent  as 
determined  by  a  method  entitled 
"Measurement  of  the  Fatty  Acid 
Composition  of  Olestra  Test  Material," 
dated  December  19,  1995,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  Office  of 
Premarket  Approval,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
200),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC,  or  may 
be  examined  at  the  Center  for  Food 
Safety  and  Applied  Nutrition's  Library, 
20O  C  St.  SW.,  rm.  3321,  Washington. 
DC,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

(6)  The  content  of  Cl2  and  Cl4  fatty 
acids  is  each  not  more  than  1  percent, 
and  total  C20  and  longer  fatty  acids  is 
not  more  than  20  percent.  Cl6  and  C18 
fatty  acids  make  up  the  remainder  with 
total  content  not  less  than  78  percent  as 
determined  by  the  method  listed  in 
paragraph  (b)(5)  of  this  section. 

(7)  The  free  fatty  acid  content  is  not 
more  than  0.5  percent  as  determined  by 
a  method  entitled  "Free  Fatty  Acids" 
published  in  the  Official  Methods  and 
Recommended  Practices  of  the 
American  Oil  Chemists'  Society,  3d  Ed. 
(1985)  vol.  1,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  American  Oil 
Chemists  Society,  1608  Broadmoor  Dr., 
Champaign,  IL  61821,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW.,  rm.  3321,  Washington,  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(8)  The  residue  on  ignition  (sulfated 
ash)  is  not  more  than  0.5  percent. 

(9)  Total  methanol  content  is  not  more 
than  300  parts  per  million  as 
determined  by  the  "Total  Available 
Methanol  Method,"  dated  December  19, 
1995,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-200),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
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Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

(10)  The  total  heavy  metal  content  (as 
Pb)  is  not  more  than  10  parts  per 
million. 

(11)  Lead  is  not  more  than  0.1  part  per 
million,  as  determined  by  a  method 
entitled  "Atomic  Absorption 
Spectrophotometric  Graphite  Furnace 
Method,"  Food  Chemicals  Codex,  3d 
Ed.  3d  Supp.  p.  168  (1992),  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Research  Council  Press,  2101 
Constitution  Ave.  NW..  Washington, 
DC,  or  may  be  examined  at  the  Center 
for  Food  Safety  and  Applied  Nutrition's 
Library,  200  C  St.  SW.,  rm.  3321, 
Washington,  IX,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

(12)  Water  is  not  more  than  0.1 
percent,  as  determined  by  a  method 
entitled  "Moisture,"  Official  Methods 
and  Recommended  Practices  of  the 
American  Oil  Chemists'  Society,  4th  Ed. 
(1989),  vol.  1.  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51 .  Copies  are 
available  from  the  American  Oil 
Chemists  Society.  1608  Broadmoor  Dr., 
Champaign,  IL  61821,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library.  200  C 
St.  SW..  rm.  3321,  Washington.  DC.  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(13)  Peroxide  value  is  not  more  than 
10  meq/kg  as  determined  by  a  method 
entitled  "Peroxide  Value,"  Official 
Methods  and  Recommended  Practices 


of  the  American  Oil  Chemists'  Society. 
4th  Ed.  (1989)  vol.  1,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  American 
Oil  Chemists  Society,  1608  Broadmoor 
Dr.,  Champaign,  IL  61821,  or  may  be 
examined  at  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Library,  200  C 
St.  SW..  rm.  3321,  Washington.  DC,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(14)  The  stiffness  is  not  less  than  50 
kiloPascals/second,  as  determined  by  a 
method  entitled  "Method  for 
Measurement  of  the  Stiffness  of 
Olestra, "  dated  December  19,  1995, 
which  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-200),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC,  or  may  be  examined  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition's  Library,  200  C  St.  SW.,  rm. 
3321,  Washington,  DC,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

(c)  Olestra  may  be  used  in  place  of 
fats  and  oils  in  prepackaged  ready-to-eat 
savory  (i.e.,  salty  or  piquant  but  not 
sweet)  snacks.  In  such  foods,  the 
additive  may  be  used  in  place  of  fats 
and  oils  for  frying  or  baking,  in  dough 
conditioners,  in  sprays,  in  filUng 
ingredients,  or  in  fiavors. 

(d)  To  compensate  for  any 
interference  with  absorption  of  fat 
soluble  vitamins,  the  following  vitamins 


shall  be  added  to  foods  containing 
olestra:  1.9  milligrams  alpha-tocopherol 
equivalents  per  gram  olestra;  51  retinol 
equivalents  per  gram  olestra  (as  retinyl 
lacetate  or  retinyl  palmitate);  12  lU 
vitamin  D  per  gram  olestra;  and  8  ^g 
vitamin  K'  per  gram  olestra. 

(e)(1)  The  label  of  a  food  containing 
olestra  shall  bear  the  following 
statement  in  the  manner  prescribed  in 
paragraph  (e)(2)  of  this  section: 

This  Product  Contains  Olestra.  Olestra 
may  cause  abdominal  cramping  and  loose 
stools.  Olestra  inhibits  the  absorption  of 
some  vitamins  and  other  other  nutrients. 
Vitamins  A,  D,  E,  and  K  have  been  added. 

(2)  The  statement  required  by 
paragraph  (e)(1)  of  this  section  shall: 

(i)  Appear  either  on  the  principal 
display  panel  or  on  the  information 
panel  of  the  label; 

(ii)  Be  enclosed  by  a  0.5  point  box 
rule  with  2.5  points  of  space  around  the 
statement. 

(iii)  Utilize  at  least  one  point  leading; 

(iv)  Have  type  that  is  keamed  so  the 
letters  do  not  touch; 

(v)  Be  all  black  or  one  color  type, 
printed  on  a  white  or  other  neutral 
contrasting  background  whenever 
possible; 

(vi)  Utilize  a  single  easy-to-read  type 
style  such  as  Helvetica  Regular  and 
upper  and  lower  case  letters;  and 

(vii)  Be  in  type  size  no  smaller  than 
8  point. 

(3)  The  sentence  "This  Product 
Contains  Olestra."  shall  be  highlighted 
by  bold  or  extra  bold  type,  such  as 
Helvetica  Black.  The  label  shall  appear 
as  follows: 

BILUNQ  CODE  41«M>1-F 
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8  pt  Helvetica  Black         g  p,  Helvetica  Reg. 

Leading  9  pt. 


This  Product  Contains  Olestra.  Olestra  may 
cause  abdominal  cramping  and  loose  stools.  Olestra 
inhibits  the  absorption  of  some  vitamins  and  other 
nutrients.  Vitamins  A,  D,  E,  and  K  have  been  added. 


2.5  pt  space  around  copy 


BILUNG  CODE  4160-01-C 

(4)  Vitamins  A,  D,  E,  and  K  present  in 
foods  as  a  result  of  the  requirement  in 
paragraph  (d)  of  this  section  shall  be 
declared  in  the  listing  of  ingredients. 
Such  vitamins  shall  not  be  considered 
in  determining  nutrient  content  for  the 
nutritional  label  or  for  any  nutrient 
claims,  express  or  implied. 

(5)  Olestra  shall  not  be  considered  as 
a  source  of  fat  or  calories  for  purposes 
of  §§  101.9  and  101.13  of  this  chapter. 

(0  Consistent  with  its  obligation  to 
monitor  the  safety  of  all  additives  in  the 


food  supply,  including  olestra,  the  Food 
and  Drug  Administration  will  review 
and  evaluate  all  data  and  information 
bearing  on  the  safety  of  olestra  received 
by  the  agency  after  the  effective  date  of 
this  regulation,  and  will  present  such 
data,  information,  and  evaluation  to  the 
agency's  Food  Advisory  Committee 
within  30  months  of  the  effective  date 
of  this  regulation.  The  purpose  of  such 
presentation  will  be  to  receive  advice 
from  the  Committee  on  whether  there 
continues  to  be  reasonable  certainty  that 
use  of  olestra  in  compliance  with  this 


regulation  is  not  harmful.  The  agency 
will  hold  such  additional  Food 
Advisory  Committee  meetings  on  olestra 
as  the  agency  determines,  in  its 
discretion,  to  be  necessary.  Based  upon 
the  results  of  this  entire  process,  the 
FDA  will  initiate  any  appropriate 
regulatory  proceedings. 

Dated:  January  24, 1996. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  96-1584  Filed  1-25-96;  8:45  am) 
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111 


UMI 


26  

.27,  1528 

30 „. 

.295 

31 

32 

..-. .295 

.296 

40 

61 

70....„ _... 

150 

«...••••• 

.295 

633 

.295 

1867 

170 

.2948 

171 

?  CFR 
3 

„ .2948 

^ 1273 

21 1 

.2899 

207 _ 

.2667 

220. .„ 

2667 

221  

.2667 

224 

231 

.2667 

1273 

268 _. 

.251 

506 -. 

510 

512 



.575 

.575 

.575 

516  ....__.„....» _.„...„...575 

543 . .575 

544 575 

550 .575 

552 675 

563 „...675 

563b 575 

563c _....675 

563<J _ .575 

565 575 

566 _ .575 

567 575 

571 .576 

574 575 

583 .575 

584 _ 575 

6 1 5 1 274 

620 1274 

707 1 14 

1805 ™ 1699 

1806 1699 

PropOMd  RuIm: 

226..„ _....2968 

545 „„ 1 1 62 

556 „ 1182 

560 1 1 62 

563 1162 

571 1162 


13CfR 

101 

102 

103 

105 

112 

113 

114 

124 

132 

133 

134 

135 

136 

137 

142 


....2394 
....2671 
....2679 

2398 

....2682 
....2682 

2401 

2682 

2682 

2394 

2682 

2394 

2682 

2671 

2691 


14CFR 

1 -_ 2080 

23 1 .  252 

35 1 14.  254 


39 116.511,613,617 

623,  625,  627,  691 . 
1276.  1278.  1280, 
2095,  2403.  2407, 
2410,2697,2699, 
2703,  2705,  2706, 

71  ...3.  120,  121,232,255 
514.  693,  694.  696 
1149,  1705.  1706. 
2712.2713.2714. 


622. 
1274. 
1703. 
2409. 
2701, 
2708 
,513, 
,696, 
2711, 
2715, 
2902 

73 4 

91 629 

95 697 

97  ...699.  700.  701,  2715,  2903, 
2904,2906 

119 „ - 2608 

121 2608 

136 2608 

Ch.  II 1309 

1 1260 

25 1260 

36 1260 

39 131,  133.  134.  634.  636, 

637,640,  1015,  1017,  1289, 
1291,  1294,  1296.  1298, 
1300.  1301.  1303.  1306, 
1528,  1532,  1534.  1722. 
2139.2142.2144,2147, 
2151,2154,2157,2160, 
2163,2166,2169,2172, 
2172,2178,2180.2183, 
2186,2189,2730 

71 513,  548,  549,  560,  551, 

1724,  1860,  1861,  1862, 
1863,  1864,  1866,  1867, 
1868,  1869,  1870,  1871, 
1872,  1873,  1874,  1875, 
2731 
97 ™ 1260 


15CFR 

770 

771 

772 

773 

774 „. 

775 

776 

786 

786 

787 

799 

990 


...2099 
...2099 
-.2099 
.2099 
.2099 
...2099 
...2099 
..2099 
.2099 
...2099 
..2099 
440 


981 


.2969 


16CFR 

1000 

1615 

1616 

Propo—d  Rutas: 
1 


.1707 
.1115 
.1116 


.1538 


17CFR 

1 1 1 708 

30 1709,2717 

33 „ 2719 

1 40 1 708 

Proposed  Rul«s: 

210 578 

228 578 

229 578 

230 1 31 2 

239 678. 1 31 2 


240 578,  1545 

249 578 

270 1312.  1 31 3 

18CFR 

1301 2111 

PropoMd  Rutos: 

Ch.1 705 

35 706,2733 


19CFR 

4 

10 

12 

24 


2412 

.1829.2908 

1829 

1829 


1  1  w >■>»»■••■■•«■■••■•••■••••••  •••^9wO 

123 1829 

134 „ 1829 

141 2908 

144 2908 

162 258.  1829 

174 1829 

177 1829 

178 1829 

181 1829.  2908 

191 1829 


118 

20CFR 

416 

Propoaad  Rutos: 

200 , 

404 „ 


.1877 


..1711 

.1252 
.2654 


21  CFR 

5 2414 

1 72 i 31 1 8 

1 73 &86.  631 

175 1....2111 

178 1712,  1829.  1830.  2113 

510 258,  259.  514 

520 L..2914 

522 i 260 


558 

573 

514,  183 

,24140 
5 

601  

...2971 

862 

....1117 

866 - 

1117 

868 

1117 

870 

1117 

872 

1117 

874 

1117 

876 

1117 

878 

1117 

880 

1117 

882 

1117 

884 

1117 

886 

1117 

888 

1117 

890 

1117 

392 

1117 

Proposed  Rulas: 

1 

....2192 

2 

....2192 

10 

....2192 

50 

....2192 

101 

296 

201 

....2971 

208 ;.. 

....2971 

314 2739,2971 

601 2971 

600 2733,  2739.  2748.  2749 

601 2733,  2739,  2748,  2749 


22  CFR 

31 


.2915 


40 

.18.V 
1834 
.1523 

1834 

41 1521.  1832 

42 

1837 
1834 

43 „ „.. 

..1834 

44 

..1834 

46 „ 



..1834 

47 „.. 

..1834 

Proposed  Rules: 
89 

.2973 

23  CFR 

Proposed  Rules: 
630 

2973 

635 * 

.2973 

771 

..2973 

24  CFR 

25 

92 

202 

203 

Proposed  Rules: 

203 

221 


....684 
..1824 
.2650 
.2650 

.2644 
.2644 


25  CFR 

Proposed  Rides: 

Ch.  V 

900 


..2038 
.2038 


26  CFR 

1 6.  260.  262.  515.  517.  562 

20 515 

23 515 


24. 
26. 
27. 
33. 


.515 
.515 
.515 
.515 


3g  5  •(5 

30V......."..........26b.  515.  1035 

602 6,  260,  262,  515.  517 

Proposed  Rules: 

1 28.338.552.1545 

31 2194.2214 

301 338 

27  CFR 

4 522 

Proposed  Rules: 

4 1545 

5 1 545.  2459 

7 „ 1545 

9 706 

13 1545 

1 9 1 545.  2459 

24 2459 

26 2459 

70 2459 

28  CFR 

49 2116 

540 '. 90 

542 86 

545 90.378 

Proposed  Rules: 

540 92 

545 .-. 92 

29  CFR 

Ch.  XIV 1282 

102 1281 

215 386.  21 17 

261 0 1 1 26 

261 9 1 1 27 

2622 1126 


2644 1 1 27 

2676 1127 

Proposed  Rules: 

Ch.  XIV 2335 

102 1314 

103 „ 1546 

1910 „ 1725,3092 

1915 _ 1725,3092 

1917 _ 3092 

1918 3092 

1926 1725,3094 

2510 1879 

30  CFR 

5 1678 

Proposed  Rules: 

48 2215 

914 1546,  1549,  1551 

925 ...2459 

31  CFR 

1 386 

585 „ 1282 

Proposed  Rules: 

256 _ 552 

281 2750 

366 402 

32  CFR 

40b _ 541 

69 — 271 

234 541 

312 .,.._ 2916 

317 „ 2916 

318 2916 

320 _ 2916 

321 2916 

323 2916 

505 2916 

701 2916 

806b 2916 

Proposed  Rules: 

199 „ 339 

33  CFR 

Ch.  1 ; 8 

81 8 

117 1624,  1714 

155 1052 

165 544.2416.2417,  2418 

334 21 1 7 

Proposed  Rules: 

67 708 

100 1182 

117 709,  1725 

160 1183 

165 136,2461 

207 33 

34  CFR 

Proposed  Rules: 

379 1664 

36  CFR 

1 - 2917 

291 _ 1716 

1253 390 

Proposed  Rules: 

242 2463 

37  CFR 

Proposed  Rules: 

202 2463 


38  CFR 


.1525 


40  CFR 

52 1716,  1718,  1720,  1838, 

2419,  2423,  2428,  2438, 

2918,2926,2931 

70 2720,2938 

81 2918,  2926,  2931,  2939 

82 1284 

86 122 

88 122,  129 

180 2120 

185 2446 

228 2941 

271 2450 

282 1211,  1213,  1216,  1220, 

1223 

300 2451 

372 2722 

Proposec  "uies 

Ch.  1 2216 

52 1727.  1880,  2464,  2751, 

2760,  2981 ,  2982 

55 2761 

61 2765 

70 2216.  2465.  2983 

76 1442 

81 2760,  2981,  2982,  2990 

85 140 

86 140 

88 140 

131 2766 

136 1730.2465 

148 2338 

152 1883 

180 1884 

239 2584 

258 2584 

260 2990 

261 2338.  2990 

262 2990 

263 2990 

264 2990 

265 2990 

268 2338 

270 2990 

271 2338 

300 2772 

41  CFR 

101-20 2121 

201-1 10 

201-2 10 

201-3 10 

201  -i 10 

201-6 10 

201-7 10 

201-17 ;. 10 

201-18 10 

201-20 10.2723 

201-21 ...10 

201-22 10 

201-24 10.2723 

201-39 ".,...10 


CFR 


413... 
1001. 
1004. 


.2725 
.2725 
.2122 
..1841 


43  CFR 

Ch.  II 2137 

Public  Land  Orders: 

7179 2137 

7180 2138 

7181 2138 

Proposed  Rules: 

10010 2219 

46  CFR 

96 1492,2335 

Proposed  Rules: 

301 2774 

302 2774 

303 2774 

304 2774 

306 2774 

307 2774 

46  CFR 

Ch.  1 864 

126 1036 

128 1036 

1 31 1035 

132 1036 

170 J64 

171 864 

173 „ 864 

174 1035 

175 1036 

308 1130 

47  CFR 

0 2727 

21...: „ „ 2452 

73 2453,2454 

94 2452 

95 1286 

Proposed  Ruler 

1 2466 

2 2465 

21 2465 

64 1 887.  2228 

68 1887 

73 1315.  2469.  2781 

76 1888.2781 

94 2465 

48  CFR 

Ch.  1 2626 

7 2627 

8 2630 

9 2631 ,  2632 

11 2627 

15 2633.  2634,  2635 

19 2636,  2637,  2638 

22 2454 

28 2639 

31 „.. 2640 

37 2627 

44 „ 2641 

51 2630 

52 2454,  2630,  2632,  2633, 

2637.  2638.  2639.  2641 

225 130 

252 130 

505 1 1 50 

519 1150 

520 „ „ 1150 

532 1 1 50 

533 Il50 


562 1150 

801 1 526 

802 1526 

803 1526 

806 1526 

1213 391 

1216 : 273 

1237 391 

1 252 273.  391 

1253 „ 273 

Proposed  Rules: 

31 234 

48  CFR 

Proposed  Rules: 

232 1889 

49  CFR 

Ch.  X 1842 

382 „ 1842 

385 1842 

391 1842 

393 1842 

397 ;i842 

641 1228 

571  ...„ 1 1 52.  2004 

573 274 

575 2946 

676 274 

577 274 

Proposed  Rules: 

171 688 

195 „ 342 

225 1 892 

391 .": „ 606 

533 2228 

553 145 

571 2991 

50  CFR 

15 2084 

217 _ 1846 

23 2454 

222 17 

227 17.  1 846 

61 1 279 

625 291.292 

641 17 

642 2728 

652 293 

663 279 

672 2457 

675 20 

676 1844 

Proposed  Rules: 

16 1893 

17 35 

20 2470 

100 .". 2463 

301 2782,  2992 

611 2787 

625 1893 

646 2481 

651 710 

655 2787 

663 „ 1739 
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I  ne  ruies  diO  proposed  Rjles 
in  this  list  were  editonalty 
compiled  as  an  aid  to  Federal 
Register  users.  IncluSKX)  or 
exclusion  from  this  list  has  no 
legal  significance. 

^  le    going  into 

prc^    T  TODAY 

a:=-     ^lTURE 

DE.p.A.-.TMENT 

Foreign  Agricultural  Service 

Freedom  of  Information  Act; 
implementation;  revision  and 
CFR  chapters  removed; 
published  1-30-96 

AGRICULTURE 

DEPARTMENT 
Farm  Service  Agency 
Organization,  furx^tons.  and 
auttxxity  delegations: 
Rural  Housing  Service  and 
Rural  Business- 
Cooperative  Service; 
agerx:y  name  changes; 
published  1-30-96 

i  :.RICULTURE 

rSOARTMENT 

^ural  Business-Cooperative 

Service 

Organization,  functions,  and 
authority  delegations: 
Rural  Housing  Service  arxj 
Rural  Business- 
Cooperative  Service; 
agency  name  changes; 
published  1-30-96 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 
Organization,  functions,  and 
authority  delegations: 
Rural  Housing  Service  arxl 
Rural  Business- 
Cooperative  Service; 
agency  name  changes; 
published  1-30-96 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Organization,  functions,  and 
auttx>nty  delegations: 
Rural  Housing  Service  and 
Rural  Business- 
Cooperative  Service; 
agency  name  changes; 
published  1-30-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications- 
Oxytetracycline 
hydrochloride  soluble 


powder;  put>lished  1-30- 
96  - 
Food  additives: 
Sucrose  esterified  with 
medium  and  lor>g  chain 
fatty  acids  (olestra); 
published  1-30-96 

INTERIOR  DEPARTMENT 
National  Park  Service 

Cnmiral  Fine  Improvement 
Act;  penalty  provisions; 
published  1-30-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  putilished  1-3-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Melons  grown  in  Texas; 
commerrts  due  by  2-5-96; 
published  1-4-96 

AGRICULTURE 

DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  purchase 
programs: 
Foreign  markets  for 

agricultural  commodities; 

development  agreements; 

comments  due  by  2-9-96; 

published  1-10-96 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 

Food  distritxjtion  program: 
Dor^tion  of  foods  for  use  in 
U.S.,  terntones,  and 
possessions,  and  areas 
under  junsdictiorv- 

Disaster  and  distress 
situations;  food 
assistarx:e;  comments 
due  by  2-6-96; 
published  12-&-95 

COMMERCE  DEPARTMENT 

Naoonal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Padftc  Coast  groundfish; 

comments  due  by  2-5-96; 

published  1-4-96 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Federal  Power  Act: 
Real-time  information 
networks  arxJ  starxjards  of 
conduct;  comments  due 


by  2-5-96;  published  12- 
21-95 
Practice  arxl  procedure: 
Hydroelectric  projects; 
relicensing  procedures; 
rulemaking  petitkjn; 
comments  due  by  2-5-96; 
published  1-10-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
PestcKJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agncuttural  commodities: 
Maleic  hydrazlde.  etc.; 
comments  due  tiy  2-5-96; 
published  12-6-95 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Missoun;  comments  due  by 
2-5-96;  published  12-20- 
95 
Televiskxi  broadcasting: 
Cable  television  services; 
definitions  for  purposes  of 
cable  television  must-carry 
rules;  comments  due  by 
2-5-96;  published  1-24-96 

FEDERAL  RESERVE 
SYSTEM 

International  thanking 
operations  (Regulation  K): 
Foreign  banks  home  state 

selection  under  Interstate 

Act;  comments  due  by  2- 

5-96;  published  12-28-95 
Truth  in  lending  (Regulation 
Z): 
Consumer  credit;  finarx» 

charges;  comments  due 

by  2-9-96;  published  12- 

21-95 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Admlnlstratton 
Medk^re: 
Additional  supplier 

standards;  comments  due 

by  2-9-96;  published  12- 

11-95 
PtiysKian  fee  schedule 

(1996  CY);  payment 

policies  arxJ  relative  value 

unit  adjustments; 

commerrts  due  by  2-6-96; 

putilished  12-B-95 
Skilled  nursing  facilities  arxJ 

home  health  agencies; 

uniform  electronic  cost 

repiorting  requirements; 

comments  due  by  2-5-96; 

published  12-5-95 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  leases;  natural  gas 

valuatkin  regulations; 

amendments 


Meeting;  comments  due 
by  2-5-96;  putilished 
12-13-95 
INTERIOR  DEPARTMENT 
National  Park  Service 
Natronal  Park  System: 
Alaska;  protection  of  wildlife 
and  other  values  and 
purposes  on  all  navigable 
waters  within  park 
boundanes.  regardless  of 
ownership  of  submerged 
larxls;  comments  due  by 
2-5-96:  published  12-5-95 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Undergrourxj  coal  mines- 
Flame-resistant  conveyor 
belts;  requirements  for 
approval;  comments 
due  by  2-5-96; 
published  12-20-95 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Emptoyee  Retirement  Income 

Security  Act: 

Plan  assets;  participant 
contnbutions;  comments 
due  by  2-5-96;  putilished 
12-20-95 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copynght  claims;  group 
registration  of  photographs; 
comments  due  by  2-9-96; 
published  1-26-96 

NATIONAL  LABOR 
RELATIONS  BOARD 
Requested  single  location 
bargaining  units  in 
representation  cases; 
appropnateness;  comments 
due  by  2-8-96;  published  1- 
22-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoy  merit: 
Federal  employment 
information;  agerx;y 
funding;  commerrts  due  by 
2-7-96;  published  1-8-96 

SOCIAL  SECURITY 

ADMINISTRATION 

Social  security  benefits: 
Elementary  or  secondary 
school  students,  full-time; 
revisions;  comments  due 
by  2-5-96;  published  12-7- 
95 
Living  in  the  sanne 
househoW  (LISH)  and 
lump-sum  death  payment 
(LSDP)  rules;  revision; 
comments  due  by  2-5-96; 
published  12-6-95 

Supplemental  security  irxwrne: 
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Aged,  blind,  and  disat>led- 
Income  exclusk>ns; 
comments  due  by  2-5- 
96:  published  12-6-95 

TRANSPOPTATiON 

DEPi="MEN' 

Coast  Guard 

Navigation  akls: 
Lights  on  artifk;ial  islands 
and  fixed  structures  and 
ottier  facilities; 
conformance  to  lALA 
standards;  comments  due 
by  2-9-96;  putilished  1-10- 
96 

Regattas  and  manne  parades: 
Permit  application 
procedures;  comments 
due  by  2-9-96;  published 

-  P  ASSPOP''A''iCN 
DEDtR'MENT 
Mii.:_'j  personnel: 
Coast  Guard  Military 

Records  Correction  Board; 

final  decisions 

reconskleration;  comments 

due  by  2-9-96;  published 

12-11-95 

TRANSPORTft-'tON 

OEPiR^'MEN' 

'^'Kiera'   Ay.ation 
Aaniifiistration 
Ainworthiness  directives: 


Boeing    -onnerts  aue  by 

2-5-96    puDiiShed  12-5-95 
British  Aerospace; 

comments  due  by  2-7-96; 

published  1-3-% 
Jetsti-eam;  comments  due 

by  2-9-96;  published  11- 

28-95 
Sensenk:h  Propeller 

Manufacturing  Co.,  Inc.; 

comments  due  by  2-5-96; 

published  12-7-95 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

:..ngineenng  ana  traffic 

operations: 

PutJiic  lands  highways 
funds;  elimination;  CFR 
part  removed;  comments 
due  by  2-5-96:  published 
12-6-95 


Motor  cafie'^ 


■oards: 


Dnver  3ija::*ica:  o'-'. 
Vision  ana  diabetes. 
limited  exemptions; 
comments  due  by  2-7- 
96    pu&i.shed  1-8-96 

■TRANSPORTATION 

DEPARTMENT 

National  Highway  'rattic 

Safety  Administration 

Moto'  .enicie  safety 


Manufacturers'  obligations  to 
provide  notification  and 
remedy  without  charge  to 
owners  of  vehicles  or 
items  rx)t  complying  with 
safety  standards; 
comments  due  by  2-5-96; 
published  1-4-96 

TRANSPC~-ATION 

DEPA  =  ">»*£  NT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  liquid 
transportation- 
Open  head  fiber  drum 
packaging;  extension  of 
authority  for  shipping; 
comnnents  due  by  2-5- 
96;  published  1-9-96 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

National  tianks;  extension  of 
credrt  to  insiders  arxJ 
transactions  with  affiliates; 
comments  due  by  2-9-96; 
published  12-11-95 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
servces: 
Payments  urxter  Judgments 

and  Private  Relief  Acts; 

clainr^  procedures; 


comments  due  by  2-7-96; 
published  1-8-96 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  \he  current 
session  of  Congress  wtwh 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  panrphlet  form 
(referi'ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
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DC  20402  (phone,  202-512- 
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H.R.  2880/P.L.  104-99 

The  Balanced  Budget 
Downpayment  Act,  I  (Jan.  26, 
1996;  110  Stat.  26) 

Note:  A  cumulative  list  of 
PuWk;  Laws  for  the  First 
Sessk)n  of  ttie  I04th 
Congress  will  be  published  In 
Part  I  of  ttie  Federal  Register 
on  February  1,  19&6. 
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Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Pan  532 
HIN  3206-AH2§ 

Prevailing  Rate  Systems;  Abolishment 
of  Franklin.  OH,  Nonappropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Pei^oimei 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Mdnagement  is  issuing  an  intenni  niie 
to  abolish  the  Franklin.  OH 
nonappropriated  fund  (NAFJ  Federal 
Wage  System  (FWS)  wage  area  and 
redefine  the  five  counties  having 
continuing  FWS  empiovment  as  areas  of 
application  to  the  Git^erse  Munigomery, 
OH,  NAF  v^age  area  for  pav  setting 
purposes.  Those  five  counties  include 
throe  Ohio  counties  (Franklin  Lie  king 
and  Ross)  and  two  VV-si  \  iryinia 
counties  (Raleigh  anc  Wavne^ 
DATES:  This  interim  rule  becomes 
effective  on  January  31, 1996. 
Comments  must  be  received  bv  Marr:h  1 
1996.  Employees  currently  paid  rates 
from  the  Franklin.  OH,  NAF  wage 
schedule  will  continue  to  be  paid  from 
that  schedule  until  their  conversion  to 
the  Greene-Montgomery .  OH,  NAF  wage 
schedule  1  day  prior  to  the  effective 
date  of  the  next  Green e- Montgomery , 
HIT  ■•  ic"  cchedule. 
ADDRESSES:  Send  or  deliver  t  ominents 
to  Donald  J.  Winstead.  Assistant 
Director  for  Compensation  Policy, 
Human  Resources  Systems  Service.  L  S 
Office  of  Personnel  Management,  Room 
6H31. 1900  L  Street  N\V  .  Washington, 
DC  20415.  or  FAX    i 202!  606-0824 
FOR  FURTHER  INFORMATION  COMTACT: 
Pau)  ^h.eiu-    - J02! B06-2848 
SuPPLEMENrrAPY  INFORMATION:  The 
Department  of  Defease  iDODi 


recommended  to  the  Office  of  Personnel 
Management  that  \he  Franklin,  OH, 
FWS  N,AF  wage  area  oe  abolished  and 
that  the  five  counties  having  continuing 
FWS  empiovment  be  added  as  areas  of 
application  to  the  Greene- Montgomery. 
OH,  NAF  wage  area.  Those  five  counties 
include  three  Ohio  counties  (Franklin, 
Licking,  and  Ross)  ana  two  West 
Virginia  counties  (Raleigh  and  Wayne). 
The  remaining  Franklin  wage  area 
county  (Cabell  Count;,    WV)  is  being 
deleted  because  it  has  no  FWS 
employiTient  This  change  is  necessary 
because  the  pending  closure  of  the  wage 
area  host  activitv  Newark  Air  Force 
Base,  leaves  the  Franklin  wage  area 
without  an  activity  having  the  capability 
tn  conduct  a  wage  survey.         ^^ 
As  required  in  regulation,  5  CFR 
5  32,219,  the  follovkdnp  criteria  were 
considered  in  redetlmng  these  wage 
areas; 

(1)  Proximitv  of  i a. a: est  activity  in 
each  county, 

(2)  Transponation  facilities  and 
commuting  patterns;  and 

13)  Similanties  of  the  counties  in: 

(i)  Overall  population; 

(ii)  Private  employment  in  major 
industry  categories;  and 

(iii)  Kinds  and  sizes  of  private 
industrial  establishments. 

For  Franklin  County,  proximity  and 
transportation  facilities  and  commuting 
patterns  strongly  favor  Greene- 
Montgomf^v  The  third  criterion, 
similarities  of  the  counties,  is  not 
definitive  For  each  of  the  three  factors 
in  this  criterion,  Franklin  falls  between 
the  more  populous  Allegheny.  PA,  and 
the  two  less  populous  areas,  Greene- 
Montgomerv  and  Hardin-Jefferson,  KY. 

For  Ross  Countv ,  all  three  criteria 
favor  Greene-Montgomery. 

For  Licking  County,  proximity  and 
similarities  of  the  counties  strongly 
favor  Greene-Montgomery. 
Transportation  facilities  and  commuting 
patterns  slightlv  favor  Allegheny  (23 
commuters  to  .Allegheny  versus  20 
commuters  to  Greene-Montgomery). 

Raleigh  County  is  a  little  closer  to 
Allegheny,  372  kilometers  (231  miles), 
than  it  is  to  Greene-Montgomery,  433 
kilometers  (269  miles).  With  no 
commuters  to  the  survey  areas  under 
consideration,  the  second  criterion  does 
not  distinguish  between  them.  The  third 
criterion,  similanties  of  the  counties. 
strongly  favors  Greene-Montgomery. 

For  Wayne  County,  both  proximity 
and  similarities  of  the  coimties  favor 


Greene-Montgomery.  The  transportation 
facilities  and  commuting  f)attems 
criterion  does  not  distinguish  among  the 
options  because  there  are  no  commuters 
to  the  coimties  in  question. 

The  Federal  Prevailing  Rate  Advisory 
Conmiittee  reviewed  this 
recommendation  and  by  consensus 
recommended  approval. 

Pursuant  to  5  U.S.C  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code, 
I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  preparations  for 
the  1996  Franklin,  OH,  NAF  wage  area 
survey  must  otherwise  begin 
immediately. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  qf  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

Office  of  Personnel  Management 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 


PART  532- 
SYSTEM& 


PRFVAHJNG  RATE 


1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Sul^art  B  of  Part  532— 

[A.T:H(!<1fd] 

2.  In  Appendix  B  to  subpart  B,  the 
listing  for  the  State  of  Ohio  is  amended 
by  removing  the  entry  for  Franklin. 

3.  Appendix  D  to  subpart  B  is 
amended  by  removing  the  wage  area  list 
for  Frankhn,  Ohio,  and  by  revising  the 
list  for  Greene-Montgomery,  Ohio,  to 
read  as  follows: 
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Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


Ohio 

•  •         *         *         * 

Greene-Mon  tgomery 

Survey  Area 

Ohio: 
Greene 
Montgomery 

Area  of  application.  Survey  area  plus: 

Ohio: 

Clinton 

Franklin  (Effective  date  March  8. 1996) 

Hamilton 

Licking  (Effective  date  March  8,  1996) 

Ross  (Effective  date  March  8. 1996) 
West  Virginia: 

Raleigh  (Effective  date  March  8. 1996] 

Wayne  (Effective  date  March  8,  1996) 

*  *         *         •         • 

[FR  Doc.  96-1836  Filed  1-30-96;  8:45  am) 
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DE  P    '     MENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  92-139-0] 

Pme  Stioot  Beetle 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rules  as 
final  rule. 

summary:  We  are  affirming,  without 
change,  the  pine  shoot  beetle 
regulations,  as  established  and  amended 
by  a  series  of  interim  rules  published  in 
the  Federal  Register  between  November 
1992  and  January  1995.  The  regulations 
quarantine  portions  of  several  States 
and  restrict  the  interstate  movement  of 
regulated  articles  from  those  areas  to 
prevent  the  artificial  spread  of  the  pine 
shoot  beetle  into  noninfested  areas  of 
the  United  States.  The  pine  shoot  beetle 
is  a  highly  destructive  pest  of  pine  trees. 
EFFECTIVE  DATE:  March  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Knight.  Senior  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236,  (301)  734- 
7935. 

SUPPLEMENTARY  information: 

Background 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine  • 
shoot  beetle  can  cause  damage  in  weak 


and  dying  trees,  where  reproduction 
and  immature  stages  of  pine  shoot 
beetle  occur,  and  in  the  new  growth  of 
healthy  trees.  During  "maturation 
feeding."  young  beetles  bore  up  the 
center  of  pine  shoots  (usually  of  the 
current  year's  growth),  causing  stunted 
and  distorted  growth  in  the  host  trees. 
The  pine  shoot  t)eetle  is  also  a  vector  of 
several  diseases  of  pine  trees.  Adults 
can  fly  at  least  1  kilometer,  and  infested 
trees  and  pine  products  are  often 
transported  long  distances.  This  pest 
damages  urban  trees  and  can  cause 
economic  losses  to  the  timber. 
Christmas  tree,  and  nursery  industries. 

Pine  shoot  beetle  hosts  include  all 
pine  species.  The  beetle  has  been  found 
in  a  variety  of  pine  species  {Pinus  spp.) 
in  the  United  States.  Scotch  pine  (P. 
sylvestris]  is  the  preferred  host  of  the 
pine  shoot  beetle. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  established 
regulations  at  7  CFR  301.50  through 
301.50-10  (referred  to  below  as  the 
regulations)  to  prevent  the  artificial 
spread  of  the  pine  shoot  beetle  into 
noninfested  areas  of  the  United  States. 
The  regulations  were  established  and 
reHned  by  a  series  of  interim  rules, 
beginning  with  Docket  92-139-1.  which 
was  effective  on  November  13.  1992. 
and  published  in  the  Federal  Register 
on  November  19.  1992  (57  FR  54492- 
54499).  Docket  92-139-1  quarantined 
42  counties  in  Illinois.  Indiana. 
Michigan.  New  York,  Ohio,  and 
Pennsylvania,  and  established 
restrictions  on  the  interstate  movement 
of  various  articles,  including  pine  trees, 
from  the  quarantined  areas.  We  solicited 
comments  on  the  interim  rule  for  60 
days  ending  January  19,  1993.  We 
received  96  comments  by  that  date  from 
nurseries,  Christmas  tree  producers. 
State  governments,  and  odiers.  Nearly 
all  asked  us  to  ease  restrictions  by 
establishing  a  mechanism  for  allowing 
all  pine  nursery  stock  to  be  certified  for 
interstate  movement  by  visual 
inspection. 

Docket  92-139-2,  effective  January 
19.  1993,  and  published  in  the  Federal 
Register  on  January  28,  1993  (58  FR 
6346-6348),  established  the  requested 
visual  inspection  protocol  for  pine 
nursery  stock  and  provided  an 
alternative  treatment  for  pine  Christmas 
trees.  It  also  quarantined  one  additional 
county  in  Illinois.  We  solicited 
comments  on  the  interim  rule  for  60 
days  ending  March  29,  1993.  We 
received  six  comments  by  that  date  from 
a  nursery  association,  State 
governments,  and  others.  One  simply 
expressed  support;  the  others 
encouraged  APHIS  to  continue  to 


examine  treatment  and  inspection 
processes. 

In  response  to  these  comments  APHIS 
continued  to  examine  its  treatment  and 
inspection  processes.  As  a  result, 
Dockets  92-139-3  through  92-139-8 
further  amended  the  regulations  by 
removing  fir,  larch,  and  spruce  from  the 
list  of  regulated  articles,  relieving 
certain  restrictions  on  logs  and  lumber 
of  pine,  allowing  visual  certification  of 
certain  pine  transplants,  providing  a 
new  and  less  harsh  methyl  bromide 
treatment  schedule  for  cut  pine 
Christmas  trees,  and  adding  pine 
stumps  and  pine  bark  nuggets 
(including  bark  chips)  to  the  list  of 
regulated  articles.  In  addition,  these 
dockets  added  8  counties  in  Illinois,  13 
counties  in  Indiana,  33  counties  in 
Michigan,  10  counties  in  New  York,  4 
counties  in  Ohio,  and  7  counties  in 
Pennsylvania  to  the  list  of  quarantined 
areas. 

These  interim  rules  were  effective  and 
published  as  follows:  Docket  92-139-3, 
effective  May  13,  1993,  and  published 
May  13,  1993  (58  FR  28333-28335); 
Docket  92-13»-4,  effective  June  23, 

1993,  and  published  June  29,  1993  (58 
FR  34681-34683);  Docket  92-139-5, 
effective  November  23,  1993,  and 
published  November  30,  1993  (58  FR 
63024-63027);  Docket  92-139-6, 
effective  August  1,  1994,  and  published 
August  5,  1994  (59  FR  39937-39941); 
Docket  92-139-7,  effective  October  14. 

1994,  and  published  October  20,  1994 
(59  FR  52891-52894);  and  Docket  92- 
139-8,  effective  December  29. 1994,  and 
published  January  9,  1995  (60  FR  2321- 
2323).  We  solicited  comments  on  each 
interim  rule  for  60  days,  and  received  a 
total  of  four  comments,  three  in  support 
and  one  expressing  concern  about 
enforcement  of  the  regulations.  The 
enforcement  concerns  involve  the 
availability  of  money  and  persons  to 
enforce  the  regulations,  and  not  the 
need  for  changes  in  the  regulations. 

This  document  affirms,  without 
change,  the  pine  shoot  beetle 
regulations,  as  established  and  amended 
by  the  interim  rules  listed  above. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rules  concerning  Executive  Orders 
12291  and  12866  and  the  Regulatory 
Flexibility  Act,  Executive  Orders  12372 
and  12778,  and  the  Paperwork 
Reduction  Act. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  ofSubiects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests,  Quarantine, 


Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the 
regulations  at  7  CFR  301.50  through 
301.50-10,  as  established  and  amended 
by  interim  rules  published  at:  57  FR 
54492-54499  on  November  19,  1992;  at 
58  FR  6346-6348  on  January  28,  1993; 
at  58  FR  28333-28335  on  May  13,  1993; 
at  58  FR  34681-34683  on  June  29,  1993; 
at  58  FR  63024-63027  on  November  30, 
1993;  at  59  FR  39937-39941  on  August 
5, 1994;  at  59  FR  52891-52894  on 
October  20, 1994;  and  at  60  FR  2321- 
2323  on  January  9, 1995. 

Authority:  7  U.S.C.  150bb.  150dd,  150ee, 
ISOff.  161.  162.  and  164-167;  7  CFR  2.22. 
2.80.  and  371.2(c). 

Done  in  Washington,  DC,  this  25th  day  of 
January  1996. 
Lonnie  J.  King, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  96-1855  Filed  1-30-96;  8:45  ami 
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PEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 
Peguiaiion  Z.  Docket  No   R-0915] 

Truth  In  Lending 

ACiENCY:  Board  of  Governors  of  the 

i-eaeral  Reserve  System. 

ACTION:  Notice  of  adjustment  of  dollar 

amount. 

SUmwiARY:  The  Board  is  publishing  an 
adjustment  to  the  dollar  amount  that 
triggers  certain  requirements  of 
Regulation  Z  (Truth  in  Lending)  for 
mortgages  beeuing  fees  above  a  certain 
amount.  The  Home  Ownership  and 
Equity  Protection  Act  of  1994  sets  forth 
rules  for  creditors  offering  home- 
sectired  loans  with  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  consummation  that  exceed  the 
greater  of  $400  or  8  percent  of  the  total 
loan  amount.  The  Board  is  required  to 
annually  adjust  the  $400  amount  based 
on  the  annual  percentage  change  in  the 
Consumer  Price  Index  as  reported  on 
June  1.  The  Board  has  adjusted  the 
dollar  amount  from  $400  to  $412. 
EFFECTIVE  DATE:  January  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hentrei,  btaii  .\ttorney, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667.  For  the  users  of 
Telecommunications  Device  tor  the  Deaf 
only,  please  contact  Dorothea 
Thompson  at  (202)  452-3544. 


SUPPLEMENTARY  INFORMATION: 
Background 

Thp  Truth  in  Lending  Act  {TILA;  15 
use.  1601— 1666J)  requires  creditors 
to  disclose  credit  terms  and  the  cost  of 
consumer  credit  as  an  annual 
percentage  rate.  The  act  requires 
additional  disclosures  for  loans  secured 
by  a  consumer's  home,  and  permits 
consumers  to  cancel  certain  transactions 
that  involve  their  principal  dwelfing. 
The  TII^A.  is  implemented  by  the 
Board  s  Regulation  Z  (12  CFR  part  226). 

On  March  24,  1995,  the  Board 
published  amendments  to  Regulation  Z 
implementing  the  Home  Ownership  and 
Kquitv  Protection  Act  of  1994  (HOEPA), 
contained  in  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Public  Law 
U)3-.325,  108  Stat.  2160  (60  FR  15463). 
These  amendments,  which  became 
effective  on  October  1,  1995,  are 
contained  in  §  226.32  of  the  regulation 
and  impose  new  disclosure 
requirements  and  substantive 
limitations  on  certain  closed-end 
mortgage  loans  bearing  rates  or  fees 
above  a  certain  percentage  or  amount. 
Creditors  are  required  to  comply  vdth 
the  rules  in  §  226.32  if  the  total  points 
and  fees  payable  by  the  consumer  at  or 
heft  ire  loan  consummation  exceed  the 
greater  of  $400  or  8  percent  of  the  total 
loan  amount  The  TILA  and 
§  22fi,32(a)(  1  )(ii)  of  Regulation  Z  provide 
that  the  $400  figure  shallbe  adjusted 
annually  on  January  1  by  the  annual 
pen:entage  change  in  the  Consumer 
Price  Index  (CPI)  that  was  reported  on 
the  preceding  June  1.  See  15  U.S.C. 
1602{aa). 

The  Biireau  of  Labor  Statistics 
publishes  consumer-based  indices 
monthly,  but  does  not  "report"  a  CPI 
change  on  June  1;  adjustments  are 
reported  in  the  middle  of  each  month. 
The  CPI-U  is  based  on  all  urban 
consumers  and  represents 
approximately  80  percent  of  the  U.S. 
population;  the  CPI-W  is  based  on 
urban  wage  earners  and  clerical  workers 
and  represents  about  30  percent  of  the 
population.  The  Board  believes  the 
index  representing  the  broader 
population  of  U.  S.  consumers — the 
CPI-U — is  the  appropriate  index  to  use 
in  any  adjustment  to  the  $400  dollar 
figure. 

The  adjustment  to  the  $400  dollar 
figure  reflects  the  adjustment  reported 
on  May  15  (the  rate  "in  effect"  on  June 
1)  which  states  the  percentage  increase 
from  April  1994  to  April  1995.  During 
that  period  the  CPI-U  increased  by  3.1 
percent  which  would  cause  an 
adjustment  of  the  $400  to  $412.40.  The 


Board  is  rounding  that  number  to  whole 
dollars  for  ease  of  compliance. 

Adjustment 

Effective  January  1, 1996.  under 
§  226.32(a).  a  home  mortgage  loan  is 
covered  by  §  226.32  if  the  total  points 
and  fees  payable  by  the  consumer  at  or 
before  loan  consummation  exceed  the 
greater  of  $412  or  8  percent  of  the  total 
loan  amount.  The  adjustment  will  be 
codified  in  the  official  staff  commentary 
to  Regulation  Z. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  25, 1995. 
Wiiliam  W.  Wiks, 
Secretary  of  the  Board. 
[FR  Doc.  96-1859  Filed  1-30-96;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment  ComiMnies 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  found  at  13  CFR  Part  107. 
governing  the  Small  Business 
Investment  Company  (SBIC)  Program.  It 
eliminates  inconsistencies,  clarifies 
procedures,  accommodates  program 
experience  and  industry  changes,  and 
provides  for  more  efficient  program 
operation.  It  also  clarifies  and  shortens 
regulations  where  appropriate, 
eliminates  redundant  provisions, 
consolidates  and  reorganizes  sections 
and  clarifies  ambiguous  language. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  31,  1906. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Fagan.  Office  of  Investment; 
telephone  no.  (202)  205-6510. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  Memorandum  from 
President  Clinton  for  all  federal  agencies 
to  simplify  their  regulations,  SBA 
published  a  proposed  rule  on  November 
28, 1995,  to  revise  the  regulations 
governing  the  SBIC  program.  See  60  FR 
58530  (November  28,  1995).  The  public 
was  afforded  a  thirty-day  period  in 
which  to  submit  comments  on  the 
proposed  rule  to  SBA.  Chiring  that 
period,  SBA  received  over  30  letters 
containing  over  200  comments.  After 
giving  careful  consideration  to  the 
comments  and  concerns  raised  in  those 
letters,  SBA  is  today  finalizing  the 
proposed  rule  with  certain 
modifications  discussed  below.  Only 
those  sections  which  have  changed, 
which  were  commented  on  or  which 
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need  some  clarification  will  be 
discussed. 

In  accordance  with  5  U.S.C.  553(d)(3), 
SBA  has  determined  that  good  cause 
exists  to  make  this  rule  effective  upon 
publication.  Ample  notice  of  material 
changes  has  been  given  the  interested 
public  through  proposed  rules 
published  in  the  Federal  Register 
inviting  public  comment  and  through 
distribution  of  draft  rules  before 
publication  of  the  proposed  rules.  All 
comments  received  from  the  interested 
public  have  been  carefully  considered.' 
Representatives  of  the  entities  affected 
by  this  rule  concur  with  an  immediate 
effective  date.  Almost  all  regulatory 
changes  will  relieve  restrictions  or 
merely  reorganize  and  simplify  text.  To 
the  extent  there  are  substantive  changes 
contained  in  these  rules,  SBA  believes 
no  prejudice  will  occur  to  affected 
entities  by  making  the  rules 
immediately  effective.  The  affected 
entities  wilt  have  had  an  adequate 
opportunity  to  take  any  necessary  steps 
to  be  in  compliance  with  the  rules  by 
the  effective  date,  but  to  the  extent  that 
may  not  be  the  case,  any  instance  of 
non-compliance  with  a  changed 
regulatory  provision  during  the  first  30 
days  after  publication  will  be  treated 
with  such  liberality  as  may  be  needed 
to  avoid  prejudice.  New  fees  imposed 
through  these  rules  will  not  be  enforced 
until  at  least  30  days  after  publication. 

General  Comments 

Those  comment  letters  which 
addressed  the  proposed  renumbering, 
reorganization  and  rewrite  of  Part  107 
were  overwhelmingly  complimentary. 
Some  felt  the  proposed  regulations  were 
a  vast  improvement  over  the  old,  while 
others  commended  SBA  on  its  efforts  to 
simplify  and  streamline  the  regulations. 
Most  agreed  that  the  reorganization  and 
stylistic  revisions  will  make  Part  107 
easier  to  follow  and  understand.  As  one 
commenter  stated,  "Practicality  and 
common  sense  really  pervade  these  new 
proposals." 

Parti 

1.  Subpart  A — Introduction  to  Part  107 

SBA  agrees  with  the  comment 
received  on  proposed  §  107.20, 
suggesting  that  it  is  unnecessary  to 
specifically  mention  Section  301(d) 
Licensees  when  discussing  the  fact  that 
all  Licensees  must  comply  with  all 
applicable  regulations.  The  section  has 
been  revised  and  finalized  accordingly. 


2.  Subpart  B — Definition  of  Terms  Used 
in  Part  107 

a.  "Associate" 

(1)  Several  commenters  suggested  that 
the  proposed  language  defining  "any 
person  regularly  serving  a  Licensee  in 
the  capacity  of  attorney  at  law"  as  an 
Associate  was  ambiguous  and  could  be 
construed  too  broadly.  SBA  agrees  and 
will  return  to  the  language  in  the 
current  definition  which  states  that  an 
Associate  includes  "any  Person 
regularly  serving  a  Licensee  on  retainer 
in  the  rapacity  of  attorney  at  law".  The 
definition  is  finalized  accordingly. 

b.  "Control" 

The  proposed  definition  of  "Control" 
has  been  adopted  with  a  change 
suggested  by  one  commenter.  In  the 
proposed  rule.  Control  could  be 
achieved  through  possession  of  the 
"power  to  veto"  the  direction  of  the 
management  and  policies  of  a  concern; 
in  the  final  rule,  the  reference  to  veto 
power  is  deleted.  The  commenter's 
concern  was  that  this  phrase  could  be 
interpreted  so  broadly  as  to  prohibit 
normal  covenants  necessary  to  protect  a 
Licensee's  investments.  This  was  not 
SBA's  intention;  furthermore  the 
Agency  believes  that  its  concerns  about 
negative  Control  of  Small  Businesses  are 
sufficiently  addressed  by  the  reference 
in  the  definition  to  "indirect"  Control, 
as  well  as  by  the  "presumption  of 
Control"  provisions  under  §  107.865(b). 

c.  "Control  Person" 

Under  the  existing  regulations,  a 
Person  with  at  least  a  40  percent  limited 
partnership  interest  in  a  Licensee's 
general  partner  is  a  Control  Person. 
Paragraph  (4)  of  the  proposed  definition 
would  apply  the  same  criterion  to  a 
limited  partner  in  the  Licensee  itself. 
One  commenter  objected  to  the  entire 
concept  of  classifying  a  limited  partner 
as  a  Control  Person,  suggesting  that  the 
provision  contradicts  established 
partnership  principles  and  could 
threaten  a  limited  partner's  limited 
liability  status.  SBA  does  not  believe 
that  a  regulatory  definition  would  have 
this  effect;  furthermore,  the  Agency  has 
stated  previously  that  the  definition  of 
Control  Person  is  intended  to  cover 
persons  in  a  position  to  exercise 
influence,  but  not  necessarily  control, 
over  a  Licensee.  Nevertheless,  in 
response  to  the  concern  expressed,  SBA 
has  increased  the  ownership  percentage 
required  to  classify  a  limited  partner  (of 
either  a  Licensee  or  its  general  partner) 
as  a  Control  Person  from  40  percent  to 
50  percent. 


d.  "Disadvantaged  Businesses" 

SBA  received  one  comment  objecting 
to  the  proposed  language  requiring  that 
a  Disadvantaged  Business  be  managed 
"on  a  day  to  day  basis"  by  persons  who 
meet  the  criteria  for  social  or  economic 
disadvantage.  The  commenter 
considered  this  phrase  an  unwarranted 
expansion  of  the  definition.  SBA 
disagrees;  the  requirement  that 
disadvantaged  owners  be  actively 
involved  in  the  management  of  their 
companies  reflects  long-standing  SBA 
policy  and  is  consistent  with  the 
Agency's  statutory  mandate  for  all  of  its 
programs  for  Disadvantaged  Businesses. 
Accordingly,  the  definition  is  finalized 
as  proposed. 

e.  "Equity  Capital  Investment" 

SBA  received  one  comment 
suggesting  that  "a  preferred  stock 
investment  with  the  liquidating 
dividend  payable  to  the  extent  of 
available  assets"  should  be  considered 
an  Equity  Capital  Investment.  SBA's 
interpretation  of  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("Act")  is  that  dividends  may  be 
payable  only  to  the  extent  of  retained 
earnings;  this  treatment  is  consistent 
with  the  statutory  language  concerning 
subordinated  debt  instruments,  which 
can  qualify  as  Equity  Capital 
Investments  if,  among  other  things,  they 
"provide  for  interest  payments 
contingent  upon  and  limited  to  the 
extent  of  earnings."  Accordingly,  the 
definition  is  finalized  without  diange. 

f.  "Institutional  Investor" 

In  the  proposed  rule,  SBA  added 
language  to  the  definition  of 
"Institutional  Investor"  to  clarify  that  an 
entity  cannot  satisfy  the  net  worth  test 
on  the  basis  of  unfunded  commitments 
fi-om  its  investors.  One  commenter 
suggested  that  this  language  be  dropped 
and  that  such  commitments  be 
recognized.  SBA  disagrees  with  this 
suggestion  because  it  increases  the 
government's  financial  risk.  SBA  has 
protections  in  place  which  allow  it  to 
require  Institutional  Investors  to  fund 
their  commitments  to  a  Licensee  under 
certain  circumstances;  however,  it  is 
unlikely  that  such  requirements  could 
be  extended  to  investors  who  are  one  or 
more  levels  removed  from  the  Licensee. 
Therefore,  the  proposed  definition  is 
adopted  as  final. 

g.  "Start-Up  Financing" 

The  proposed  rule  did  not  make  any 
changes  in  this  definition,  but  used  it  in 
a  new  context — it  was  proposed  that 
Licensees  be  permitted  to  take 
temporary  Control  of  Start-Up  Financing 
under  §  107.865(d).  In  this  context. 


several  coniinenters  felt  that  the 
definition  was  too  narrow  in  terms  of 
the  types  of  businesses  covered,  the 
length  of  time  the  business  had  been  in 
existence,  and  the  exclusion  of 
businesses  formed  to  acquire  existing 
businesses.  SBA  agrees  that  a  broader 
definition  is  appropriate  for  purposes  of 
§  107.865  and  is  not  objectionable  for 
purposes  of  determining  Capital 
Impairment,  the  other  context  in  which 
it  appears.  Accordingly,  the  final  rule 
largely  eliminates  these  restrictions.  A 
business  formed  as  an  acquisition 
company  can  qualify  as  long  as  the 
acquired  company  meets  the  criteria  for 
a  Start-Up  Financing. 

The  limitations  on  sales  revenue  and 
cash  flow  have  also  been  modified: 
Under  paragraph  (3)  of  the  proposed 
definition,  companies  could  not  have 
"sales  exceeding  $5,000,000  or  positive 
cash  flow  in  any  fiscal  year."  The  final 
rule  prohibits  "sales  exceeding 
$3,000,000  or  positive  cash  flow  from 
operations  in  any  of  the  past  three  fiscal 
years."  SBA  believes  the  lower  sales 
ceiling  is  more  appropriate  to  a  true 
start-up  company;  the  other  changes 
respond  to  comments  received. 

h.  "Unrealized  Appreciation" 

The  proposed  definition  is  adopted 
with  one  minor  editorial  change. 

i.  "Unrealized  Depreciation" 

The  proposed  definition  is  adopted 
with  one  minor  editorial  change. 

j.  "Qualified  Non-Private  Funds" 

The  proposed  definition,  which 
appears  in  §  107.230(d),  is  adopted 
without  change.  SBA  received  one 
comment  objecting  to  the  language  that 
permits  government  grants  to  nonprofit 
entities  to  be  Qualified  Non-Private 
Funds  "if  SBA  determines  that  such 
funds  have  taken  on  a  private  character 
and  the  nonprofit  corporation  or 
institution  is  not  a  mere  conduit."  SBA 
believes  the  language  is  an  appropriate 
interpretation  of  the  Act;  in  particular, 
the  "private  character"  standard  is 
specifically  cited  in  the  legislative 
history. 

3.  Subpart  C— Qualifying  for  an  SBIC 
License 

a.  Organizing  a  Licensee 

Comments  received  on  proposed 
§  107.100  and  §  107.110  questioned  why 
Section  301(c)  and  Section  301(d) 
Licensees  could  not  be  formed  as 
limited  liability  companies.  Limited 
liability  companies  are  not  a  permitted 
form  of  organization  recognized  by  the 
Act.  Therefore,  the  rule  is  adopted  as 
proposed. 


b.  1940  Act  and  1980  Act  Companies 

SBA  received  several  comments  on 
proposed  §107.115,  all  of  which 
objected  to  the  restriction  against 
licensing  1940  Act  or  1980  Act 
companies  that  elect  to  be  taxed  as 
regulated  investment  companies  under 
section  851  of  the  Internal  Revenue 
Code.  SBA  is  persuaded  that  Licensees 
would  not  be  denied  the  ability  to 
access  capital  by  using  these  structures. 
Therefore,  the  final  rule  allows 
Licensees  to  organize  as  or  convert  to 
1940  Act  or  1980  Act  Companies,  and 
to  elect  to  be  taxed  as  regulated 
investment  companies.  The  regulation 
also  clarifies  that  when  the  tax  code 
conflicts  with  SBA  regulations  or 
guidelines  governing  distributions,  the 
SBA  requirements  will  apply  unless  the 
Licensee  requests  and  receives  a  waiver 
in  accordance  with  the  regulations. 

c.  SBA  Approval  of  Initial  Management 
Expenses 

Proposed  §  107.140,  which  requires 
all  new  SBIC  license  applicants  (not  just 
applicants  planning  to  issue 
Participating  Securities)  to  obtain  SBA 
approval  of  their  initial  Management 
Expenses,  is  adopted  with  one  change: 
This  section  will  not  apply  to  non- 
leveraged  Licensees,  which  present  no 
financial  risk  to  the  Agency. 

d.  Management  and  Ownership 
Diversity 

Proposed  §  107.150,  which  requires 
all  license  applicants  planning  to  obtain 
Leverage  to  have  diversity  between 
management  and  ownership,  is  adopted 
without  change.  SBA  received  one 
comment  that  applicants  should  be 
permitted  in  all  cases  to  satisfy  the 
diversity  requirement  on  a  "look 
through  basis"  (that  is,  at  the  parent 
level).  This  option  is  available  to 
Licensees  if  SBA  approves;  however,  as 
stated  in  the  preamble  to  the  proposed 
rule,  the  Agency  believes  it  must  have 
discretion  in  this  area  in  order  to  assure' 
that  a  Licensee  has  genuine  diversity,  as 
opposed  to  an  ownership  structure  that 
provides  "technical"  diversity  but  does 
not  satisfy  the  intent  of  the  regulation. 

e.  Special  Rules  for  Partnership 
Licensees 

Proposed  §  107.160(b),  allowing  an 
Entity  General  Partner  to  be  organized 
for  the  sole  purpose  of  serving  as  the 
general  partner  of  one  or  more  licensees, 
is  adopted  without  change.  SBA 
considered  the  comment  suggesting  that 
an  Entity  General  Partner  not  be 
precluded  from  other  activities,  but 
rejected  the  suggestion  due  to  the 
complexity  of  examining  a  general 
partner  involved  in  both  SBA  and  non- 
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SBA  related  activities.  The  Agency 
believes  that  this  would  result  in  an 
undue  burden  both  on  its  examiners  and 
on  the  Entity  General  Partner. 

f.  Minimum  Capital  Requirements  for 
Licensees 

SBA  received  one  comment  on 
proposed  §  107.210(b)  (which  did  not 
contain  any  substantive  changes) 
suggesting  that  the  Regulatory  Capital 
requirement  for  Section  301(d) 
Licensees  be  inclusive,  not  exclusive  of, 
unfunded  commitments.  This  comment 
is  inconsistent  with  SBA's 
interpretation  of  the  minimum  capital 
requirements  of  the  Act;  therefore,  the 
proposed  rule  has  been  adopted  as  final 
without  change. 

g.  Special  Minimum  Capital 
Requirements  for  Licensees  Issuing 
Leverage 

A  comment  received  on  proposed 
§  107.220(b)  argued  in  favor  of  omitting 
the  "special"  minimum  capital 
requirements  which  require  any 
company  licensed  after  the  regulation  is 
finahzed  to  have  Regulatory  Capital  of 
at  least  $5,000,000  in  order  to  apply  for 
Debentures,  unless  it  demonstrates  to 
SBA's  satisfaction  that  it  can  be 
financially  viable  over  the  long  term 
with  a  lower  amount.  The  same 
commenter  also  suggested  revising  the 
"grandfather"  provisions  in 
§  107220(c)(1),  which  allow  certain 
existing  Licensees  that  do  not  meet  the 
current  minimum  capital  requirements 
to  receive  additional  Leverage  if  they  are 
profitable.  The  commenter  wrote  that 
other  criteria  besides  profitability 
should  be  considered. 

SBA  is  finalizing  both  provisions  as 
proposed.  The  Agency  considers  these 
standards  to  be  vital  to  the  continuing 
success  of  the  SBIC  program.  As  stated 
in  the  preamble  to  the  proposed  rule,  a 
review  of  the  financial  performance  of 
Licensees  supports  the  conclusion  that 
higher  levels  of  Regulatory  Capital 
significantly  reduces  the  likelihood  of 
unprofitable  operations  over  the  long 
term.  As  to  §  107.220(c).  the  profitability 
criterion  has  been  used  since  1990,  and 
SBA  continues  to  believe  that 
profitability  is  the  best  and  most 
objective  indicator  of  future  successful 
operations. 

SBA  has  made  two  editorial  changes 
to  proposed  §  107.220(c)(2).  Proposed 
paragraph  (c)(2)(i),  which  deals  with 
Debentures  maturing  before  December 
31,  1995,  has  been  deleted  because  it  is 
not  longer  applicable.  Proposed 
paragraph  (c)(2)(ii)  has  been 
incorporated  into  paragraph  (c)(2)  and 
revised  by  replacing  "a  term  of  three 
years"  with  "a  term  to  be  determined  by 
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SB  A."  This  change  has  been  made 
because  three-year  Leverage  is  not 
routinely  available  at  this  time. 

h.  Limitations  on  Accepting  Non-Cash 
Capital  Contributions 

The  heading  of  proposed  §  107.240 
has  been  revised  to  read  "Limitations  on 
including  non-cash  capital 
contributions  in  Private  Capital",  which 
is  more  consistent  with  the  substance  of 
the  section.  One  commenter  suggested 
that  the  section  be  revised  to  state  that 
Licensees  may  still  accept  non-cash 
assets  that  cannot  be  included  in  Private 
Capital.  SBA  did  not  adopt  this 
suggestion,  primarily  because  of  its 
concerns  about  liabilities  that  may  be 
associated  with  unapproved  non-cash 
assets.  Therefore,  except  for  the  change 
in  the  section  heading,  proposed 
§  107.240  is  finalized  without  change. 

i.  Issuance  of  Stock  Options  by 
Licensees 

SBA  agrees  with  the  comment  that 
proposed  §  107.250(a),  which  states  that 
a  Licensee  may  issue  stock  options,  is 
unnecessary  and  has  deleted  it  in  the 
final  rule.  The  deletion  does  not  aff^ect 
a  Licensee's  ability  to  issue  stock 
options. 

j.  License  Application  Form  *  Fee 

A  comment  received  on  proposed 
§  107.300  objected  to  the  increase  in  the 
license  fee  for  partnerships  that  plan  to 
issue  participating  securities, 
particularly  those  using  the  standard 
partnership  agreement  annex  already 
approved  by  SBA.  SBA  proposed  the  fee 
increase  in  order  to  reflect  the  Agency's 
costs  of  processing  applications. 
Pursuant  to  applicable  statutory 
provisions,  the  Administration  has 
taken  into  consideration  direct  and 
indirect  costs^to  SBA  of  necessary 
services  performed,  value  to  the 
recipients,  the  public  policy  interest 
served  and  other  pertinent  factors 
involved.  After  due  consideration,  SBA 
believes  the  increase  in  fees  to  be 
justified  and  is  finalizing  §  107.300  as 
proposed. 

4.  Subpart  D — Changes  in  Ownership, 
Control,  or  Structure  of  Licensee: 
Transfer  of  License 

a.  Changes  in  Control/SBA  Prior 
Approval 

Section  107.410  requires  SBA's  prior 
approval  for  a  change  of  C  mtrol  while 
§  107.440  sets  out  the  standards 
governing  SBA's  approval.  One 
commenter  suggested  that  a  grandfather 
clause  be  adopted  for  these  sections. 
The  effect  of  such  a  clause  would  be  to 
allow  an  existing  Licensee  to  undergo  a 
change  of  Control  without  having  to 


meet  the  increased  minimum  capital 
requirements  currently  in  effect.  SBA 
believes  that  a  grandfather  clause  is  not 
necessary  because  the  Agency  will 
apply  the  capital  adequacy  and  financial 
viability  standards  of  §§  107.200  and 
107.220  in  evaluating  an  application  for 
a  change  of  Control.  Therefore,  both 
sections  are  finalized  without  change. 

b.  Restrictions  on  Common  Control  or 
Ownership  of  Two  (or  More)  Licensees 

SBA  agrees  with  the  comment  that 
§  107.460,  which  requires  SBA  approval 
of  common  Control  or  ownership  of  two 
or  more  Licensees,  should  not  be 
applicable  to  unleveraged  Licensees,  so 
long  as  none  of  the  Licensees  involved 
has  any  Leverage.  This  change  has  been 
incorporated  in  the  final  rule. 

5.  Subpart  E — Managing  the  Operations 
of  a  Licensee 

a.  Identification  as  a  Licensee 

SBA  received  one  comment  which 
argued  the  difTiculty  of  identifying  an 
SBIC  as  a  Federal  Licensee  on  each 
Finaiicing  document.  SBA  agrees,  and 
has  decided  to  revise  proposed 
§  107.501  to  state  that  before  extending 
Financing  or  collecting  an  application 
fee  from  a  Small  Business,  a  Licensee 
must  obtain  a  written  statement  from 
the  concern  acknowledging  its 
awareness  that  it  is  dealing  with  a 
Federally  licensed  SBIC. 

b.  Licensee's  Adoption  of  an  Approved 
Valuation  Policy 

Many  comments  on  proposed 
§  107.503(c)  objected  to  the  language 
which  sated  that  "SBA  reserves  the  right 
to  review  or  independently  establish 
valuations  of  your  Loans  cuid 
Investments".  All  the  commenters 
agreed  that  SBA  should  only  become 
involved  in  a  specific  valuation  if  that 
valuation  is  in  violation  of  the  agreed 
upon  valuation  policy.  The  proposed 
language  was  intended  to  address  SBA's 
continuing  concerns  regarding  certain 
instances  of  egregious  non-compliance 
with  agreed-upon  valuation  policies, 
and  the  difTiculties  it  has  encountered 
in  its  attempts  to  take  action  regarding 
such  non-compliance.  However,  in 
recognition  of  the  legitimate  concerns  of 
Licensees,  SBA  is  revising  §  107.503.  In 
the  Rnal  rule,  the  language  cited  at  the 
beginning  of  this  paragraph  has  been 
replaced  by  the  following:  "If  SBA 
reasonably  believes  that  your 
valuations,  individually  or  in  the 
aggregate,  are  materially  misstated,  it 
reserves  the  right  to  require  you  to 
engage,  at  your  expense,  an  independent 
third  party,  acceptable  to  SBA.  to 
substantiate  the  valuations." 


In  addition,  purposed  §  107.503(d)(4) 
has  been  revised  by  adding  the  word 
"adverse"  before  the  word  "change",  so 
that  only  material  adverse  changes  in 
valuations  must  be  reported  quarterly  to 
SBA. 

c.  SBA  Approval  of  Licensee's 
Investment  Adviser/Manager 

SBA  agrees  with  the  comment  on 
proposed  §  107.510  that  annual 
approval  of  the  management  contract  by 
the  Licensee's  board  of  directors  is 
unnecessary.  The  proposed  rule  has 
been  revised  and  is  finalized 
accordingly. 

d.  Restrictions  on  Investments  of  Idle 
Funds  by  Leveraged  Licensees 

With  one  change,  proposed  §  107.530 
regarding  idle  funds  is  adopted  as 
proposed.  The  section  has  been 
amended  to  permit  Licensees  to 
maintain  a  reasonable  petty  cash  fund. 

e.  Limitations  on  Secured  Third-Party 
Debr 

As  discussed  in  the  preamble  to  the 
proposed  rule,  proposed  §  107.550(a) 
was  intended  primarily  as  a  restatement 
of  the  existing  regulation  requiring 
leveraged  Licensees  to  obtain  SBA 
approval  before  incurring  secured  third- 
party  debt.  The  only  change  was  the 
requirement  that  Licensees  also  obtain 
SBA  approval  before  expanding  the 
scope  of  a  security  interest  or  lien 
associated  with  existing  debt.  Based  on 
some  of  the  comments  received,  SBA 
realized  that  paragraph  (a)  was  being 
misinterpreted.  In  particular,  it  was  not 
SBA's  intention  to  require  approval 
each  time  a  Licensee  wants  to  draw 
down  an  approved  line  of  credit.  Nor 
did  SBA  intend  to  require  Licensees  to 
obtain  approval  to  substitute  one  asset 
or  group  of  assets  for  another  as  the 
subject  of  a  security  interest,  as  long  as 
the  values  are  comparable.  In  the  final 
rule,  proposed  §  107.550(a)  has  been 
split  into  two  paragraphs  and  revised  to 
clarify  the  intent. 

Two  comments  were  received  on 
proposed  §  107.550(c).  suggesting  that 
the  limitation  of  the  security  interest  to 
125  percent  of  a  proposed  borrowing 
against  a  Licensee's  investor 
commitments  is  impractical.  SBA 
recognizes  that  some  Licensees  may  not 
be  able  to  borrow  under  this  provision. 
However,  it  is  only  with  reluctance  that 
the  Agency  has  permitted  any  third- 
party  borrowing  against  investor 
commitments,  since  these  are  the  same 
commitments  that  SBA  may  look  to  at 
some  point  to  protect  its  own  financial 
interests.  Therefore.  SBA  is  Hnalizing 
this  provision  (renumbered  as 
§  107.550(d))  without  change. 
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Proposed  §  107.550(d)  stated  the 
conditions  under  which  SBA  will 
provide  a  30-day  turnaround  on 
applications  for  approval  of  secured 
third-party  debt.  One  of  these 
conditions  was  that  the  security  interest 
be  limited  to  the  assets  acquired  with 
the  borrowed  funds,  or  an  asset  coverage 
ratio  of  no  more  than  1.25:1.  SBA  agrees 
with  the  commenters  who  suggested 
that  the  coverage  ratio  is  unrealistically 
low,  and  is  revising  the  ratio  to  2:1  in 
the  final  rule  (with  this  paragraph 
renumbered  as  §  107.550(e)). 

f.  Subordination  of  SBA's  Creditor 
Position 

Proposed  §'107.560  is  adopted 
without  change.  One  commenter  argued 
that  without  a  specific  definition  of 
subordination,  expressed  in  a  formal 
subordination  agreement.  Licensees 
would  find  it  impossible  to  obtain  third- 
party  debt.  SBA's  experience  with  the 
subordination  regulation,  which  was 
first  adopted  in  1991,  is  that  lenders 
have  been  willing  to  work  out  the 
details  of  subordination  agreements 
with  SBA  on  an  individual  basis. 
Nevertheless,  SBA  is  sympathetic  to 
Licensees'  desire  to  understand  the 
Agency's  specific  concerns  in  this  area, 
and  will  attempt  to  develop  guidelines 
for  a  subordination  agreement  that 
would  be  generally  acceptable  to  SBA. 

g.  Activity  Requirement 

SBA  received  several  comments  on 
proposed  §  107.590  suggesting  that  the 
activity  test  is  unnecessary,  or  should  be 
revised,  or  should  not  apply  to  non- 
leveraged  Licensees. 

SBA  strongly  believes  that  some  form 
of  activity  test  is  necessary  for  both 
leveraged  and  non-leveraged  Licensees. 
Companies  are  licensed  with  the 
understanding  that  they  will  help  to 
fulfill  the  public  purpose  of  the 
program,  which  is  to  further  the  growth 
and  development  of  small  businesses. 
Clearly,  an  inactive  Licensee  is  not 
contributing  to  this  goal.  Furthermore, 
an  inactive  Licensee,  even  if  it  is  non- 
leveraged,  imposes  some  degree  of 
administrative  burden  on  SBA. 

In  response  to  the  comments 
concerning  the  specific  structure  nf  the 
activity  requirements,  SBA  has  made  a 
number  of  changes  intended  to  make  the 
test  more  practical  and  to  modify 
provisions  that  were  subject  to 
interpretation.  In  the  proposed  rule,  the 
basic  activity  test  (in  §  107.590(a)) 
required  a  Licensee  to  satisfy  two 
criteria  dealing  with  investment  activity 
and  percentage  of  assets  maintained  as 
idle  funds.  In  the  final  rule,  a  Licensee 
must  satisfy  only  one  of  the  criteria  to 
be  considered  active. 


In  paragraph  (b)(1),  the  proposed  rule 
stated  that  certain  "recent"  cash  inflows 
would  be  disregarded  in  determining 
whether  a  Licensee  is  active.  In  the  final 
rule,  "recent"  has  been  replaced  by  a 
specific  time  period  (within  nine 
months  of  the  Licensee's  fiscal  year 
end). 

In  paragraph  (b)(3),  under  the 
proposed  rule,  one  of  the  criteria  for  an 
exception  to  the  activity  requirements 
was  that  a  Licensee  have  "no  remaining 
unfunded  commitments  from 
investors".  SBA  agrees  with  the 
commenter  who  suggested  that  this 
standard  was  too  narrow,  and  has 
revised  the  provision  to  include 
Licensees  with  unfunded  commitments 
equal  to  no  more  than  20  percent  of 
their  Regulatory  Capital. 

Finally,  in  §  107.590(d),  SBA  has 
added  a  phase-in  period  for  new 
Licensees,  recognizing  that  the  activity 
test  is  not  relevant  to  those  companies 
that  have  been  in  operation  for  less  than 
18  months. 

6.  Subpart  F— Recordkeeping. 
Reporting,  and  Examination 
Requirements  for  Licensees 

a.  Information  Required  From  Portfolio 
Concerns 

With  some  minor  changes,  §  107.620 
is  adopted  as  proposed.  SBA  is  not 
adopting  the  suggestion  of  one 
commenter  that  paragraphs  (a)  and  (b), 
which  require  Licensees  to  obtain 
certain  information  from  Small 
Businesses  before  extending  Financing 
and  on  a  periodic  basis  thereafter, 
should  not  apply  to  non-leveraged 
Licensees.  Although  one  of  the  aims  of 
these  paragraphs  is  to  mitigate  SBA's 
financial  risk,  they  are  also  intended  to 
insure  that  Licensees  are  operating  in  a 
maimer  consistent  with  the  goals  of  the 
*Act.  SBA  agrees  with  the  conunent  that 
paragraph  (b)(2),  which  requires  that  the 
information  submitted  to  the  Licensee 
be  certified  by  the  chief  financial  officer, 
general  partner,  or  proprietor  of  the 
Portfolio  Concern,  should  be  expanded 
to  permit  certification  by  the  chief 
executive  officer.  President,  or 
Treasurer.  The  section  is  finalized 
accordingly. 

b.  Requirements  for  Licensees  To  File 
Annual  Financial  Statements 

Except  as  hereafter  noted,  SBA  adopts 
as  final  proposed  §  107.630,  which  deals 
with  the  requirements  for  filing  annual 
financial  statements  with  SBA.  Based  on 
comments  received,  SBA  has  added 
language  to  §  107.630(a)  clarifying  that 
the  portion  of  SBA  Form  468  containirig 
economic  information  on  the  Licensee's 
portfolio  companies  may  be  filed  up  to 


two  months  later  than  the  remainder  of 
the  form;  this  reflects  SBA's  current 
policy.  In  §  107.630(b),  a  cross  reference 
to  §  107.1220  has  been  added  to  clarify 
the  reporting  requirements  for  Licensees 
with  outstanding  Leverage 
commitments. 

One  commenter  suggested  that  the 
"economic  impact"  information 
required  by  proposed  §  107.630(e) 
places  an  unfair  burden  on  the  Licensee. 
SBA  is  finalizing  this  paragraph  as 
proposed;  the  informadon  requirement 
is  not  new.  having  been  in  effect  since 
April  25.  1994.  and  §  107.630(e)  is 
actually  worded  more  narrowly  than  the 
current  regulation  that  it  replaces.  While 
SBA  considers  the  economic  impact 
information  to  be  vitally  important  to 
the  mission  and  future  of  the  SBIC 
program,  the  Agency  recognizes  that 
this  information  is  not  always  easy  to 
obtain.  SBA  has  generally  accepted 
Licensees'  good  faith  efforts  to  provide 
the  required  data  and  wrill  continue  to 
do  so  to  the  extent  possible. 

Proposed  §  107.630(a)(2)  would  have 
required  a  Licensee's  independent 
public  accoimtant  to  carry  errors  and 
omissions  insurance  in  an  amount 
acceptable  to  SBA,  or  be  self-insured 
and  have  net  worth  acceptable  to  SBA. 
This  proposal  elicited  comment  from 
representatives  of  the  accounting 
profession  who  objected  to  SBA's 
attempt  to  create  a  "deep  pocket"  for 
recovery  of  damages,  as  well  as  concern 
from  a  few  other  commenters  that  the 
amount  of  insurance  required  be  more 
clearly  defined.  SBA  is  sensitive  to 
concerns  that  this  requirement  may 
prevent  many  smaller,  but  highly 
competent,  practitioners  from 
performing  SBIC  audits;  however,  the 
Agency  also  must  consider  its  need  to 
control  financial  risk.  Furthermore,  SBA 
feels  that  the  ability  of  a  firm  to  obtain 
some  amoimt  of  insurance  can  be.  in 
itself,  a  useful  indicator  of  professional 
standing.  After  careful  consideration  of 
the  issue,  SBA  is  finalizing 
§  107.630(a)(2)  to  require  the 
independent  public  accountant  to  have 
errors  and  omissions  insurance  of  at 
least  $1,000,000,  or  to  be  self-insured 
and  have  a  net  worth  of  at  least 
$1,000,000,  unless  SBA  approves 
otherwise.  This  wording  will  give  SBA 
the  flexibility  to  make  exceptions  for 
firms  that  do  not  meet  the  insurance 
requirement  but  have  strong  track 
records  as  auditors  of  SBICs  or  similar 
entities. 

c.  Changes  Not  Subject  to  SBA  Prior 
Approval 

Proposed  §  107.680  has  been  finalized 
with  one  change.  A  commenter 
suggested  that  this  section,  which 
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requires  SBA's  post  approval  of  certain 
changes  in  the  Licensee's  operations, 
capitalization,  and  management,  should 
not  apply  to  non-leveraged  Licensees. 
SBA  does  not  entirely  agree,  particularly 
with  regard  to  changes  that  cause 
Licensee  to  operate  in  a  different  way 
than  was  contemplated  at  the  time  it 
was  licensed.  However,  for  Licensees 
that  have  no  outstanding  Leverage  or 
Earmarked  Assets,  SBA  believes  safety 
and  soundness  considerations  do  not 
require  post  approval  of  directors  and 
officers  (other  than  the  Licensee's  chief 
operating  officer),  and  that  it  is 
sufficient  for  such  Licensees  to  notify 
SBA  of  any  changes. 

d.  Responsibilities  of  Licensee  During 
Exammation 

Proposed  §  107.691  included  a 
provision  requiring  a  Licensee  and  its 
independent  public  accountant  to  agree 
that  the  accountant's  working  papers 
would  be  made  available  to  SBA  upon 
request  for  examination  purposes.  One 
comraenter  stated  that  this  requirement 
would  not  be  objectionable  if  SBA 
provided  assurance  that  any  workpapers 
requested  would  be  treated  as 
confidential  under  the  Freedom  of 
Information  Act  (FOLA)  or  similar  laws. 
An  accountant's  working  papers  relating 
to  an  individual  Licensee  are  indeed 
protected  from  disclosure  under  the 
exemptions  available  under  FOIA.  Since 
these  exemptions  are  statutory,  SBA 
believes  it  is  unnecessary  to  restate 
them  in  the  regulations,  and  §  107.691  is 
finalized  as  proposed. 

e.  Examination  Fees 

SBA  received  more  than  ten 
comments  on  proposed  §  107.692.  All  of 
the  comments  objected  to  the  increase 
in  the  examination  fees  to  be  charged  to 
SBICs.  Many  stated  that  the  cost  of  an 
SBA  examination  would  far  exceed  the 
cost  of  their  annual  audit,  even  though 
the  procedures  involved  are  more 
limited.  Further,  some  felt  that 
unleveraged  licensees  would  bear  an 
unfair  portion  of  the  overall  fees  due  to 
the  fact  that  the  fees  are  to  be  assessed 
on  total  assets  of  the  Licensee. 
Unleveraged  (usually  bank  owned) 
SBICs  tend  to  have  the  largest  amount 
of  total  assets  yet  have  no  federal  funds 
at  risk.  Therefore,  it  was  argued  that  the 
cost  of  enforcement  should  weigh  more 
heavily  against  leveraged  Licensees. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  proposed  fee 
schedule  was  designed  to  produce  total 
revenue  sufficient  to  cover  the  current 
diret;t  costs  to  SBA  of  conducting 
examinations.  SBA  considers 
examinations  to  be  a  key  element  in 
maintaining  the  integrity  of  the  SBIC 


program.  However,  based  on  the 
comments,  SBA  is  persuaded  that  the 
proposed  fees  were  too  high  in  general, 
and  that  the  increases  were  particularly 
excessive  for  the  largest  Licensees.  In 
the  final  rule,  the  examination  fees  have 
been  lowered  significantly,  although 
they  still  represent  an  increase  over  the 
current  levels. 

7,  Subpart  G — Financing  of  Small 
Business  by  Licensees 

a.  Ineligible  Small  Businesses 

Under  proposed  §  107.720  (a)  through 
(i),  SBA  hsts  those  Small  Businesses 
which  are  ineligible  for  SBIC  Financing 
and  certain  exceptions  to  those 
restrictions.  Except  for  the  revisions 
discussed  below,  this  section  is 
finalized  as  proposed. 

SBA  received  seventeen  comments  on 
this  proposal.  One  comment  questioned 
whether  §  107.720  as  a  whole  should  be 
applicable  to  non-leveraged  Licensees. 
Another  suggested  deletion  of  the 
prohibition  in  §  107.720(a)  against 
financing  relenders  or  reinvestors  as  this 
type  of  financing  could  result  in  jobs 
and  the  payment  of  taxes.  Neither  of 
these  comments  were  adopted  because 
the  provisions  in  question  arc  mandated 
by  the  Act. 

b.  Passive  Businesses 

One  of  the  criteria  defining  a  passive 
business  in  proposed  §  107.720(b)  is  that 
the  business  "is  not  engaged  in  a  regular 
and  continuous  business  operation". 
The  proposed  rule  goes  on  to  state  that 
the  "mere  receipt  of  payments  *   *   * 
such  as  •   *   *  lease  payments"  would 
not  be  considered  a  regular  and 
continuous  business  operation.  One 
commenter  asked  how  this  definition 
would  apply  with  respect  to  taxi 
medallion  financing,  an  industry  in  « 

which  several  SBICs  already  have 
millions  of  dollars  invested.  It  is 
common  practice  in  this  industry  for 
medallion  owners  to  lease  their 
medallions  rather  than  employ  taxi 
drivers  directly. 

SBA's  previously-stated  position 
regarding  taxi  medallion  lending  is  that 
Licensees  may  finance  medallion 
owners  who  lease  the  medallions  to 
others,  but  only  if  such  owners  are 
actively  engaged  in  day  to  day 
management  activities.  These  include 
supervision  of  lessees  and  responsibility 
for  vehicle  maintenance,  insurance,  and 
compliance  with  local  laws  and 
regulations.  Owners  who  lease  their 
medallions  and  receive  payments 
without  such  active  involvement  will 
continue  to  be  considered  passive 
businesses  under  the  final  rule. 


Two  comments  objected  to  proposed 
§  107.720(b)(l)(ii).  which  would  define 
as  passive  any  companies  whose 
employees  are  not  carrying  on  the 
majority  of  the  day  to  day  operations. 
The  commenters  argued  that  many 
businesses  u.se  third  parties,  including 
independent  contractors  and  "leased" 
employees,  to  carry  on  day  to  day 
operations.  SBA  recognizes  that  such 
arrangements  are  now  common  and  are 
not  necessarily  an  indicator  of  a  passive 
business.  The  final  rule  has  been  revised 
to  define  a  business  as  passive  if  "its 
employees  are  not  carrying  on  the 
majority  of  day  to  day  operation,  and 
the  company  does  not  provide  effective 
control  and  supervision,  on  a  day  to  day 
basis,  over  persons  employed  under 
contract". 

Proposed  §  107.720(b)(2)  was  a 
restatement  of  the  existing  "holding 
company"  exception  to  the  passive 
business  rule,  under  which  Licensees 
could  finance  a  passive  business  if  it 
passed  through  all  the  proceeds  to  a 
wholly-owned  active  business.  A 
number  of  comments  suggested  that  the 
provision  could  allow  something  less 
than  100  percent  of  the  proceeds  to  be 
passed  through  without  compromising 
the  intent  of  the  regulations.  SBA  agrees 
and  has  changed  the  final  rule  to  require 
pass-through  of  "substantially  all"  the 
proceeds.  The  commenters  also 
suggested  deletion  of  the  requirement 
that  the  active  business  be  wholly- 
owned.  SBA  agrees  that  this  restriction 
is  not  necessary.  Instead,  the  final  rule 
allows  the  financing  of  a  passive 
business  "if,  for  all  Financings 
extended,  it  passes  substantially  all  the 
proceeds  through  the  same  eligible 
Small  Business  that  is  not  passive" 
(italic  are  added).  This  revision  clarifies 
'  that  a  holding  company  must  pass  the 
Financing  proceeds  to  only  one  Small 
Business,  not  to  multiple  businesses  or 
to  a  series  of  different  businesses  if 
Financing  is  extended  on  more  than  one 
occasion. 

c.  Real  Estate  Businesses 

SBA  agrees  with  a  comment  which 
suggested  that  proposed  §  1U7. 720(c)(2) 
is  too  restrictive,  in  that  it  prohibits 
financing  the  acquisition  of  unimproved 
realty  if  the  business  does  not  intend  to 
build  on  the  property,  even  if  the 
business  intends  to  use  it  for  another 
legitimate  business  purpose  such  as  a 
parking  lot  for  customers  and 
employees,  SBA  did  not  intend  to 
prohibit  financing  for  this  purpose  and 
the  final  rule  has  been  revised 
accordingly. 
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d.  Project  Financing 

One  comment  objected  to  the 
prohibition  against  project  financing  in 
proposed  §  107.720(d).  As  stated  in  the 
preamble  to  the  proposed  rule,  though 
this  prohibition  does  not  appear  in  the 
current  regulations,  it  has  been  in  effect 
as  a  matter  of  policy  for  more  than  ten 
years.  SBA  views  project  financing  as 
essentially  short  term  and  therefore, 
inconsistent  with  the  Act.  SBA 
considers  this  prohibition  important 
and  is  therefore  finalizing  the  rule 
without  change. 

e.  Foreign  Investments 

With  one  change,  proposed 
§  107.720(g)  is  adopted  as  final.  The 
proposed  rule  generally  would  have 
prohibited  financing  a  Small  Business  if 
more  that  40  percent  of  its  employees  or 
tangible  assets  were  located  outside  the 
United  States.  In  response  to  comments 
suggesting  that  this  percentage  was  too 
low,  SBA  has  increased  the  allowable 
percentage  to  49  percent  in  the  final 
rule. 

f.  Conflicts  of  Interest 

SBA  received  seven  comments  on 
proposed  §  107.730.  The  proposed  rule 
is  adopted  with  changes  to  meet  some 
of  the  concerns  in  the  comment  letters. 
One  comment  suggesting  that  the 
conflict  of  interest  prohibitions  not  be 
applicable  to  unleveraged  Licensees  was 
rejected  by  SBA.  Such  an  exception 
would  be  inconsistent  with  the  purpose 
of  the  Act. 

Two  commenters  were  concerned  that 
proposed  §  107.730(a)(2),  which  deals 
with  providing  Financing  to  an 
Associate  of  another  Licensee,  would 
unduly  restrict  co-investing.  In 
particular,  the  concern  was  whether  the 
regulation  could  be  construed  to  mean 
that  if  a  Licensee  brought  an  investor 
group  involving  another  Licensee  and 
its  Associates  into  one  of  its 
investments,  it  would  be  prohibited 
from  any  future  participation  in 
investments  initiated  by  that  investor 
group.  This  interpretation  is  contrary  to 
SBA's  intent,  which  was  to  prohibit 
quid  pro  quo  financing  arrangements 
that  would  allow  Licensees  to 
accomplish  indirectly  what  they  are  not 
permitted  to  do  directly — provide 
Financing  to  an  Associate.  SBA  does  not 
consider  it  necessary  to  revise  paragraph 
(a)(2)  to  clarify  the  intent,  since  the 
language  is  essentially  unchanged  ft-om 
the  previous  regulations. 

Proposed  §  107.730(d)  set  forth 
provisions  governing  investments  in  the 
same  Small  Business  by  a  Licensee  and 
its  Associates,  either  simultaneously  or 
at  different  times.  In  general.  Licensees 


were  required  to  demonstrate  that  the 
terms  and  conditions  of  such 
investments  were  fair  and  equitable  to 
the  Licensee.  The  proposed  rule 
identified  certain  categories  of 
Financing  with  Associates  requiring 
SBA  approval,  and  others  that  would  be 
exempt  from  this  requirement.  Two 
comments  suggested  that  the  exemption 
in  paragraph  (d)(3)(iv)  should  be 
expended  to  include  all  situations 
where  the  Licensee  is  nonleveraged, 
regardless  of  the  status  of  the  Associate. 
SBA  believes  the  exceptions  provided 
are  adequate  and  is  not  adopting  this 
suggestion. 

Proposed  §  107.730(e)(1)  would 
require  a  Licensee  to  obtain  SBA's 
written  approval  for  an  Associate  to 
participate  in  the  management  of  a 
Portfolio  Concern  if  the  Associate  has  an 
actual  or  potential  equity  interest  in  the 
Portfolio  Concern  that  exceeds  3 
percent.  Comments  received  suggested 
that  5  percent  is  a  more  generally 
accepted  standard  used  by  other  federal 
regulatory  agencies  in  similar 
circumstances.  SBA  agrees  and  is 
revising  the  final  rule  accordingly. 

One  comment  was  received  urging  the 
elimination  of  the  publication 
requirement  of  proposed  §  107.730(g), 
which  requires  SBA  to  publish  notice  of 
exemptions  requested  under  §  107.730. 
The  concern  was  that  this  requirement 
could  slow  down  Financings,  work  a 
heudship  on  the  Small  Business  or 
potentially  disclose  confidential 
information  to  competitors.  Although 
SBA  is  sympathetic  to  these  concerns, 
the  publication  requirement  is 
mandated  by  the  Act  and  cannot  be 
deleted. 

g.  Overline  Limitation 

Three  comments  were  received  on 
proposed  §  107.740.  One  commenter* 
suggested  that  the  "overline"  limits  riot 
be  imposed  on  non-leveraged  Licensees. 
This  exemption  has  been  effective  since 
April  1994  and  was  included  in  the 
proposed  rule.  The  other  comments 
dealt  with  paragraph  (c),  which  allows 
Licenses  to  compute  an  "increased 
limit"  if  they  have  unrealized  gains  on 
Publicly  Traded  and  Marketable 
securities  Both  commenters  advocated 
a  more  liberal  cure  period  if  a  Licensee 
has  overline  violations  resulting  from  a 
drop  in  the  value  of  its  securities. 
Because  of  the  inherent  volatility  of 
publicly  traded  securities,  SBA  does  not 
consider  it  prudent  to  encourage  the  use 
of  the  increa-sed  limit  and  is  finalizing 
the  proposed  rule  without  change. 

h.  Change  of  Ownership 

The  comments  received  on  proposed 
§  107.750  addressed  the  definitions  of 


"debt"  (paragraph  (c)(2))  and  "equity" 
(paragraph  (c)(3))  used  in  determining 
whether  the  Small  Business  has  an 
acceptable  dabt  to  equity  ratio.  It  was 
suggested  that  the  definition  of  "debt" 
(which,  in  this  section,  generally  means 
long-term  debt)  specifically  exclude  any 
liabilities  under  a  non-compete 
covenant  with  the  seller.  SBA  chose  not 
to  add  this  automatic  exclusion  because 
such  covenants  are  unique  to  the 
circumstances  of  each  transaction.  It 
was  also  suggested  that  the  definition  of 
"equity"  should  include  subordinated 
notes  payable  to  the  seller.  Such  notes 
are  specifically  excluded  from  the 
definition  of  debt;  to  also  include  them 
in  equity  would  further  reduce  the  debt 
to  equity  ratio.  SBA  believes  this  result 
is  inconsistent  with  the  intent  of  the 
regulation  and  is  finalizing  the  section 
as  proposed. 

i.  Change  in  Size  or  Activity  of  a 
Portfolio  Concern — Affect  on  Licensee 

SBA  did  not  propose  any  change  in 
the  provisions  governing  additional 
investment  in  a  Portfolio  Concern  that 
no  longer  meets  the  size  standard. 
However,  one  commenter  suggested  that 
proposed  §  107.760(a)  should  be  revised 
to  allow  a  Licensee  to  make  additional 
investments  in  such  a  concern  either  to 
honor  a  Commitment  it  has  made  or  to 
protect  its  investment.  The  proposed 
rule  already  allows  a  Licensee  to  make 
follow-on  investments  without 
restriction  in  any  Portfolio  Concern  up 
to  the  time  it  maikes  a  public  offering,  so 
the  commenter's  suggestion  would  be 
relevant  only  after  that  time.  SBA  has 
added  language  to  the  final  rule 
permitting  a  Licensee  to  honor  a 
Commitment  made  before  a  public 
offering,  since  it  would  be  legally  bound 
to  do  so  in  any  case.  However,  the 
Agency  believes  the  "protection  of 
investment"  standard  is  so  broad  as  to 
be  inconsistent  with  the  goals  of  the 
program  and  has  not  adopted  this 
change. 

In  response  to  a  comment,  proposed 
§  107.760(b)  is  being  adopted  as  final 
with  one  non-substantive  change. 
Paragraphs  (b)(2)  and  (b)(3),  which  state 
that  violations  under  paragraph  (b) 
constitute  default  by  the  Small  Business 
and  allow  the  Licensee  to  pursue  certain 
remedies,  have  been  deleted.  SBA 
agrees  that  these  provisions  cover 
matters  that  should  be  left  to  the 
Licensee  and  that  it  is  unnecessary  to 
include  them' in  the  regulations. 

j.  Definition  of  "Equity  Securities" 

SBA  received  two  comments  on  the 
definition  of  Equity  Securities  in 
proposed  §  107.800.  One  suggested  that 
the  definition  should  include  warrants 
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and  options.  SBA  agrees  and  has  revised 
the  section  accordingly.  The  other 
commenter  sought  clarification  of  the 
statement  that  the  presence  of  certain 
default  or  redemption  provisions  would 
cause  a  security,  even  if  it  has  the  legal 
form  of  equity,  to  be  considered  a  Debt 
Security  "for  all  regulatory  purposes". 
SBA's  intent  was  that  siich  a  seciirity 
would  be  treated  as  a  Debt  Security  only 
for  purposes  of  §  107.855.  the  Cost  of 
Money  regulations.  The  final  rule  is 
revised  accordingly. 

k.  Options  Received  From  Small 
Businesses 

Except  for  the  following  changes  and 
revisions,  proposed  §  107.815(b)  is 
adopted  as  final.  This  section  restricts 
the  ability  of  a  Licensee's  employees, 
officers,  directors,  or  general  partners  to 
receive  options  in  a  Small  Business 
Financed  by  the  Licensee.  Under  the 
proposed  rule,  such  persons  could 
receive  options  only  if  they  participated 
in  the  Financing  on  the  same  terms  and 
conditions  as  the  Licensee  (paragraph 
(b)  (D)  or  if  approved  by  SBA 
(paragraph  (b)  (2)). 

Three  comments  were  received  on 
this  section.  Two  suggested  that 
paragraph  (b)  not  be  applicable  to  non- 
leverage  SBICs  and  SBA  agrees.  The 
provision  is  revised  accordingly. 

Two  commenters  suggested  that  the 
regulations  should  permit  the  receipt  of 
stock  options  as  compensation  of 
service  as  a  board  member,  as  this  is  a 
common  practice  in  the  industry  and  is 
beneficial  to  the  Small  Business.  SBA 
agrees  and  has  added  §  107.815(b)(3)  to 
the  final  rule  to  permit  this  practice, 
with  the  condition  that  the 
compensation  paid  must  not  exceed  that 
paid  to  other  outside  board  members.  In 
the  absence  of  such  board  members,  fees 
must  be  reasonable  when  compared 
with  amounts  paid  to  outside  directors 
of  similar  companies. 

1.  Guarantees  of  the  Obligations  of  Small 
Businesses 

SBA  received  one  comment  seeking  to 
clarify  that  if  a  Licensee  invests  in  a 
Small  Business  and  also  guarantees  its 
debt  obligation,  the  guaranty  should 
count  against  the  overline  limitation 
only  to  the  extent  of  the  Licensee's  risk 
over  and  above  its  original  investment. 
The  situation  described  by  the 
commenter  is  covered  by 
§  107  820(a)(2),  which  states  that  a 
guaranty  consisting  only  of  "a  pledge  of 
the  Equity  Securities  of  the  issuer"  does 
not  count  towards  the  overline 
limitation. 


m.  Conmiitments  to  Small  Businesses 

SBA  received  one  comment 
suggesting  that  proposed  §  107.825  be 
deleted,  a  second  suggesting  that  it  be 
moved  back  to  the  definitions  section, 
and  a  third  seeking  clarification  as  to 
whether  "reasonable  conditions 
precedent"  to  a  Licensee's  obligation  to 
fund  its  commitment  can  include 
"completion  of  due  diligence  which 
confirms  the  accuracy  of  the  initial 
business  plan". 

SBA  is  not  deleting  the  defined  term 
"Commitment"  from  the  regulations 
because  it  is  used  in  several  important 
contexts  (see,  for  example,  the  new 
provision  in  §  107.860(g)  that  allows  a 
Licensee  to  charge  a  "breakup  fee"  if  a 
Small  Business  accepts  its  Commitment 
and  then  fails  to  close  because  it  has 
accepted  funds  from  another  source). 
SBA  agrees  that  proposed  §  107.825 
properly  belongs  in  the  definitions 
section  and  has  revised  the  final  rule 
accordingly. 

SBA  has  addressed  the  meaning  of 
"reasonable  conditions  precedent"  in  an 
earlier  preamble  and  will  repeat  that 
discussion  here:  Although  SBA  is 
reluctant  to  provide  a  list  of  reasonable 
conditions  precedent  in  the  regulation 
for  fear  that  such  list  might  be  regarded 
as  an  exclusive  one,  it  is  willing  to 
describe  "reasonable  conditions 
precedent  "  in  general  terms.  A 
"reasonable  condition  precedent"  is  one 
that  does  not  lie  within  the  Licensee's 
ability  to  cause  or  prevent.  "Completion 
of  due  diligence  with  results  satisfactory 
to  the  Licensee"  is  an  example  of  a 
condition  precedent  that  lies  within  the 
Licensee's  control.  On  the  other  hand, 
requirements  that  a  disinterested  person 
verify  the  value  of  the  Small  Businesses' 
assets  or  its  net  worth,  or  that  there  be 
no  adverse  change  in  the  Small 
Businesses'  financial  condition  between 
the  date  of  the  commitment  and  the 
scheduled  disbursement  date,  or  that 
the  Small  Business  do  or  achieve 
something  that  lies  reasonably  within  its 
capacity  would  all  be  considered  a 
"reasonable  condition  precedent." 

n.  Piuchasing  Securites  From  an 
Underwriter 

Comments  received  on  proposed 
§  107.828  requested  relief  for  non- 
leveraged  Licensees,  reduction  or 
elimination  of  recordkeeping 
requirements  and  reconsideration  of  fee 
limitations  for  Associate  underwriters. 
SBA  believes  certain  constraints  on 
purchasing  securities  from  underwriters 
are  warranted  in  keeping  with  the 
purpose  of  the  Act,  but  has  made  some 
revisions  in  response  to  the  comments. 
Non- leveraged  Licensees  have  been 


exempted  from  the  recordkeeping 
requirements  in  paragraph  (b)  and  the 
fee  restrictions  in  paragraph  (c).  For 
leveraged  Licensees,  paragraph  (c)  has 
been  revised  to  permit  a  Licensee  to  pay 
"reasonable  and  customary" 
commissions  and  expenses  to  an 
Associate  underwriter,  provided  the 
Licensee  is  purchasing  no  more  than  25 
percent  of  the  total  offering. 

In  the  final  rule,  this  section  is 
renumbered  as  §  107.825. 

o.  Minimum  Term  of  Financing 

The  comments  received  on  proposed 
§  107.830  strongly  supported  the 
changes  made  with  regard  to  the 
minimum  term  of  Financings  for 
Section  301(d)  Licensees.  One 
commenter  suggested  allovang  Section 
301(c)  Licensees  to  have  up  to  25 
percent  of  their  investments  with  less 
than  a  five  year  term  as  long  the 
weighted  average  duration  of  the 
portfolio  is  at  least  five  years.  SBA 
believes  such  a  provision  is  not  in 
keeping  with  the  intent  of  the  Act  and 
would  impose  a  buxdensome 
recordkeeping  requirement. 
Accordingly,  SBA  is  finalizing  the 
proposed  rule  without  change. 

p.  Exceptions  to  Minimum  Term  of 
Financing 

One  commenter  requested  a 
clarification  of  proposed  §  107.835, 
which  allows  a  Licensee  to  make  Short- 
term  Financings  (with  terms  less  than 
five  years)  under  certain  circumstances. 
The  commenter  asked  whether  the 
provision  in  paragraph  (c),  which  limits 
the  dollar  amount  of  Short-Term 
Financings  to  20  percent  of  total  Loans 
and  Investment  applies  only  to  that 
paragraph  or  to  all  of  §  107.835,  as  has 
been  the  case  in  the  past.  It  was  SBA's 
intent  to  apply  the  20  percent  limit  only 
to  paragraph  (c),  which  deals  with 
Short-Term  Financing  for  the  purpose  of 
financing  a  change  in  ovsmership  under 
proposed  §  107.750.  Therefore,  the 
section  is  finalized  as  proposed. 
However,  as  stated  in  the  preamble  to 
the  proposed  rule.  Licensees  should 
bear  in  mind  that  the  purpose  of  the 
SBIC  program,  as  stated  in  the  Act,  is  to 
provide  equity  capital  and  long-term 
loan  funds  to  Small  Businesses.  Thus, 
Licensees  should  not  plan  to  have  the 
bulk  of  their  portfolios  in  short-term 
investments;  to  do  so  would  constitute 
engaging  in  activities  not  contemplated 
by  the  Act. 

q.  Maximum  Term  of  Financing 

All  of  the  comments  received  on 
proposed  §  107.840  suggested  that  the 
general  rule  which  requires  a  maximum 
term  of  not  longer  than  20  years  for  any 


Financing  should  apply  only  to  Loans 
and  Debt  Securities.  SBA  agrees  and  has 
revised  the  final  rule  accordingly. 

r.  Redemption  of  Equity  Securities 

Two  comments  were  received  on 
proposed  §  107.850.  One  commenter 
suggested  that  book  value  should  be  a 
permitted  basis  for  determining  the 
redemption  price  of  an  Equity  Security 
under  §  107.850(b)(2)(ii).  SBA  agrees 
and  has  revised  the  final  rule 
accordingly. 

The  other  commenter  stated  that 
§  107.850(b)(1)  should  be  broadened  to 
allow  accumulated  dividends  to  be 
included  in  the  redemption  price  of  an 
Equity  Security.  SBA  is  not  adopting 
this  change.  A  Licensee  is  already 
permitted  to  structure  its  investments  in 
this  manner;  the  only  consequence  is 
that  such  investments  are  subject  to  the 
Cost  of  Money  rules.  Furthermore,  as 
long  as  the  dividends  are  payable  only 
from  earnings,  such  investments  are  not 
precluded  from  iqualifying  as  Equity 
Capital  Investments. 

s.  Cost  of  Money 

Under  proposed  §  107.855,  SBA 
sought  to  substantively  revise  some  of 
the  Cost  of  Money  rules  and  to  clarify 
others.  SBA  received  six  comments  on 
this  section,  two  of  which  advocated 
deleting  the  entire  section  and  letting 
the  market  control.  While  the  proposed 
rule  gave  Licensees  considerable  more 
flexibility  than  in  the  past,  the  Agency 
believes  that  some  Cost  of  Money  rules 
are  necessary  to  provide  a  measure  of 
protection  for  Small  Businesses.  The 
commenters  generally  applauded  the 
increase  in  the  minimum  "Cost  of 
Money  ceiling"  for  Loans  in 
§  107.855(c);  however,  some  argued  that 
the  ceiling  for  Debt  Securities  should 
also  be  raised.  SBA  believes  that  the 
proposed  five  percentage  point 
difference  between  Loans  and  Debt 
Securities  is  justified  because  Loans  do 
not  allow  for  the  Licensee  to  obtain  any 
equity  interest  in  the  Small  Business, 
and  is  finalizing  this  provision  without 
change. 

One  comment  stated  that  it  was  very 
important  for  Licensees  to  be  able  to 
establish  the  Cost  of  Money  ceiling  for 
a  Financing  as  of  the  date  a 
Commitment  is  issued,  not  as  of  the  date 
of  the  first  closing  as  proposed  in 
§  107.855(b).  The  commenter  explained 
that  if  rates  went  up  between  a 
Commitment  date  and  a  closing  date, 
they  would  be  able  to  increase  the  rate 
quoted  in  the  Commitment.  However,  if 
rates  went  down,  they  would  be  forced 
by  regulations  to  close  at  the  lower  rate. 
SBA  is  persuaded  that  Licensees  should 
have  flexibility  in  this  area  and  has 


revised  this  paragraph  to  allow  the 
ceiling  to  be  set  either  at  the  time  the 
Commitment  is  issued  or  as  of  the  date 
of  the  first  closing  of  the  Financing. 

A  Licensee  is  permitted  to  compute 
its  Cost  of  Money  ceiling  based  on  either 
the  current  Debenture  rate  on  its  own 
"Cost  of  Capital"  as  determined  under 
proposed  §  107.855(d).  SBA  received 
one  comment  suggesting  that  non- 
leveraged  Licensees  should  be  permitted 
to  compute  a  Cost  of  Capital  based  on 
their  non-SBA  borrowings.  The 
proposed  rule  would  permit  this 
practice  and  is  therefore  finalized 
without  change. 

Proposed  §  107.855(g)(10)  would 
allow  a  Licensee  to  charge  a  higher 
interest  rate  when  a  Small  Business  is 
in  default.  For  this  purpose,  "default"  is 
defined  to  include  failure  to  provide 
information  required  under  SBA 
regulations.  One  commenter  pointed  out 
that  this  appears  to  require  Small 
Businesses  to  have  knowledge  of  SBA 
regulations,  and  that  it  is  the 
responsibility  of  Licensees  to  put  all 
necessary  default  provisions  in  the 
Financing  documents.  SBA  agrees  and 
has  deleted  the  reference  to  SBA 
regulations  from  the  final  rule. 

Proposed  §  107.855(i)(3)  would  allow 
Licensees  to  charge  a  one-time  "bonus" 
at  the  end  of  a  loan  instead  of  taking 
equity  in  the  Small  Business.  One 
commenter  suggested  that  the  bonus  not 
be  limited  to  one  time  only,  and  that  the 
bonus  be  computable  on  the  earlier  of 
five  years  or  when  the  debt  was 
originally  due. 

SBA  proposed  the  bonus  to  allow 
Licensees  to  obtain  an  adequate  return 
on  Financings  of  companies  that  do  not 
want  to  give  up  equity.  The  Agency 
believes  the  proposed  rule  provides 
Licensees  with  sufficient  flexibility  and 
is  not  adopting  the  suggested  changes. 
However,  SBA  is  clarifying 
§  107.855(i)(l)  in  the  final  rule  to  state 
that  the  bonus  is  computable  "on  or 
after  the  date  that  the  Financing  is 
repaid  in  full  or  was  originally 
scheduled  to  be  repaid  in  full, 
whichever  is  earlier". 

SBA  has  also  made  an  editorial 
change  in  §  107.855(i)(3),  which  states 
that  a  bonus  must  be  rnntingent  upon 
factors  that  reflect  the  performance  of 
the  Small  Business.  As  an  example,  the 
proposed  rule  stated  that  net  income 
and  operating  cash  flow  were  generally 
acceptable  factors,  while  gross  revenue 
and  gross  profit  were  generally 
unacceptable.  One  commenter 
interpreted  "gross  profit"  as  pretax 
profit  and  suggested  that  this  should  be 
acceptable.  SBA's  interpretation  of 
"gross  profit  "  was  the  difference 
between  sales  arid  cost  of  goods  sold. 


also  known  as  "gross  margin";  to  avoid 
confusion,  the  latter  term  is  used  in  the 
final  rule. 

s.  Financing  Fees  Charged  to  Small 
Businesses 

Two  comments  received  on  proposed 
§  107.860  dealt  with  problems  faced  by 
Licensees  in  their  dealings  with  Small 
Businesses  that  apply  for  Financing. 
According  to  the  comments  received,  it 
is  not  unusual  for  a  Small  Business  to 
use  a  Licensee's  Commitment  to  solicit 
competing  offers.  Also,  there  are  a 
number  of  frivolous  "shoppers"  who 
will  use  a  Licensee's  time  and  resources 
with  no  genuine  intent  of  closing  a 
transaction.  One  such  commenter 
suggested  that  Licensees  be  permitted  to 
address  these  problems  by  charging  a 
"break-up"  fee  if  a  Small  Business  fails 
to  close  a  Financing  because  it  has 
accepted  funds  from  another  source. 
SBA  is  persuaded  that  the  break-up  fee 
represents  a  reasonable  protection  for 
Licensees  and  has  finalized  §  107.860 
with  a  new  paragraph  (g)  containing  this 
provision.  The  permitted  fee  is  the  same 
as  the  closing  fee  the  Licensee  would 
have  been  permitted  to  charge  under 
§  107.860  (c)  or  (d). 

Another  comment  questioned 
whether  the  "application  fee"  and  the 
"closing  fee"  had  to  be  two  distinct  fees 
separately  identified,  or  whether  they 
could  both  be  collected  together  at 
closing.  To  clarify  SBA's  intent, 
language  has  been  added  to  paragraph 
(a)  of  the  final  rule  stating  that  the 
application  fee  may  be  collected  at 
closing  or  at  any  time  before  closing. 

t.  Control  of  a  Small  Business 

Twelve  comments  were  received  on 
proposed  §  107.865.  One  comment 
objected  to  paragraph  (b)  which 
establishes  a  "presumption  of  Control" 
based  on  a  Licensee's  percentage  of 
ownership,  stating  that  this  paragraph 
represented  a  "poor  and  onerous 
change",  and  further  noting  that 
Investor  groups  typically  own  75 
percent  of  a  business  by  the  second  or 
third  round  of  Financing.  In  response, 
SBA,  wishes  to  point  out  that  the 
proposed  provisions  concerning  the 
presumption  of  Control  are  exactly  the 
same  as  those  in  the  previous 
regulations.  However,  proposed 
paragraph  (c)  was  added  to  identify 
specific  conditions  that  would  permit 
the  presumption  of  Control  to  be 
rebutted.  By  defining  such  conditions, 
the  provision  was  actually  intended  to 
make  it  easier  for  a  Licensee  to  co- 
invest. 

With  respect  to  proposed  §  107.865(c). 
two  commenters  argued  that  the 
"presumption  of  Control"  should  be 
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rebutted  i  f  management  can  elect  25 
percent  of  the  board  seats.  SBA  believes 
40  percent  is  an  appropriate  standard 
for  an  automatic  rebuttal;  Licensee  can 
still  seeic  to  rebut  the  presumption  based 
on  other  evidence  if  this  test  is  not  met. 
Accordingly,  proposed  paragraphs  (b) 
and  (c)  are  finalized  without  change. 

u.  Temporary  Control 

Proposed  §  107.865(d)  set  out  those 
circumstances  under  which  a  Licensee 
may  take  temporary  Control  of  a  Small 
Business,  and  includes  the  provision: 
"(1)  Where  reasonably  necessary  for  the 
protection  of  your  investment  under 
circumstances  where  a  Small  Business 
is  threatened  with  insolvency  or 
closure."  Several  commenters  suggested 
that  by  the  time  insolvency  or  closure 
occurs,  it  is  often  too  late  to  "protect 
their  investment".  SBA  agrees  and  has 
revised  the  final  rule  to  delete  all  of  the 
language  after  the  word  "investment"  in 
§  107.865(d)(1).  However,  SBA  advises 
Licensees  that  mere  disagreement  with 
the  management  of  a  Small  Business 
does  not  provide  grounds  for  taking 
temporary  Control  under  this  provision; 
rather,  the  Licensee  must  be  facing  a 
clearly  identifiable  risk  of  financial  loss. 

In  response  to  another  comment, 
proposed  §  107.865(d)(3)  has  been 
revised  by  deleting  the  world  "original", 
which  SBA  agrees  is  unnecessary. 
Another  comment  requested  that 
temporary  Control  be  permitted  if  a 
Licensee  satisfies  either  of  the  criteria  in 
[>aragraph  (d)(3)  instead  of  both.  SBA 
considers  the  language  in  the  proposed 
rule  to  be  appropriate  and  has  not 
adopted  the  comment. 

Proposed  paragraph  (d)(4)  would 
allow  a  Licensee  to  take  temporary 
Control  if  the  Financing  is  a  Start-up 
Financing  and  the  Licensee  (or  investor 
group  including  the  Licensee)  is  the 
concern's  major  source  of  capital.  It  was 
suggested  by  one  commenter  that  this 
paragraph  should  also  allow  temporary 
Control  if  the  Financing  is  a  "change  of 
Control  of  a  Small  Business  pursuant  to 
proposed  §  107.750."  SBA  believes  that 
the  proposed  temporary  Control 
provisions  give  Licensees  sufficient 
protection  and  flexibility,  and  is 
finalizing  §  107.865(d)  without  change. 

SBA  received  three  comments  on 
proposed  §  197.865(e)(3)  questioning  the 
reduction  from  seven  years  to  five  years 
of  the  time  limit  for  maintaining 
temporary  Control  (subject  to  an 
extension  granted  by  SBA  in 
extraordinary  circumstances).  One 
comment  suggested  going  back  to  seven 
years,  one  questioned  the  necessity  of 
any  time  limit  (due  to  the  fact  that  it  is  * 
inherent  in  the  venture  business  to  want 
to  exit  investments  as  soon  as  possible), 


and  one  suggested  language  stating  that 
SBA  would  grant  an  extension  if  a 
Licensee  can  establish  "that  the 
relinquishment  of  Control  will 
materially  impair  the  value"  of  its 
investment."  SBA  rejects  all  three  of 
these  suggestions  and  is  finalizing 
§  107.865(e)(3)  as  proposed.  Control  is 

Erohibited  under  the  Act  and  SBA 
elieves  that  exceptions  to  this 
prohibition  must  be  narrowly  tailored. 
The  Agency  considers  the  five  year 
period  sufficient  in  most  cases  and  can 
grant  exceptions  if  circumstances 
warrant. 

V.  Management  Fees  for  Services 
Provided  to  Small  Businesses 

Three  comment  letters  were  received 
regarding  proposed  §  107.900.  While 
one  commenter  approved  the 
liberalization  of  the  rules  governing 
management  services  provided  to  Small 
Businesses,  it  was  suggested  that  greater 
liberalization  is  still  needed.  The  other 
two  commenters  argued  in  favor  of 
expanding  the  criteria  under  which  a 
Licensee  could  provide  management 
services  to  a  Financed  Small  Business 
without  SBA  approval.  Specifically, 
they  focused  on  the  requirement  that  the 
Services  be  provided  only  on  an  hourly 
fee  basis.  They  explained  that  the 
current  trend  is  moving  away  from 
hourly  billing  toward  "project  fees"  and 
that  hourly  billing  has  been  perceived  as 
being  both  inefficient  and  unfair.  They 
further  noted  that  while  this  issue  can 
be  resolved  by  acquiring  SBA's  prior 
written  approval  pursuant  to  proposed 
§  107.900(c),  this  process  is  both  time 
consuming  and  burdensome.  SBA  has 
reexamined  this  issue  in  light  of  the 
comments  received  and  recognizes  the 
reasonableness  of  this  suggestion. 
Therefore,  proposed  §  107.900  is  revised 
to  allow  a  Licensee  to  charge  on  a 
project  fee  or  other  reasonable  basis. 
However,  the  burden  of  proof  will  be  on 
the  licensee  to  demonstrate,  upon 
request,  that  fees  charged  to  not  exceed 
prevailing  rates  charged  for  comparable 
services  by  other  organizations  in  the 
geographic  area  of  this  Small  Business. 

Paragraph  (b),  concerning  fees  for 
service  as  a  board  member,  is  revised  in 
the  final  rule  in  accordance  with 
comments  received,  to  allow  for  fees  to 
be  paid  in  the  form  of  cash,  warrants  or 
other  consideration.  In  addition,  the 
following  language  is  added  at  the  end 
of  the  last  sentence  of  paragraph  (b): 
"*  *  *  or,  in  the  absence  of  outside 
board  members,  amounts  reasonable 
when  compared  to  similar  companies 
with  outside  board  members." 

Proposed  §  107.900(e)(2)  discusses 
transaction  fees  which  may  be  charged 
a  Small  Business  by  a  Licensee's 


Associate  for  services  performed  in 
connection  with  a  public  or  private 
offering  made  by  the  Small  Business  or 
the  sale  of  all  or  part  of  the  business. 
The  comment  received  on  this 
paragraph  suggested  that  the  95  percent 
unrelated  revenue  test  was  too 
restrictive  and  would  force  Small 
Businesses  to  hire  outside  investment 
bankers  who  would  be  unfamiliar  with 
the  company,  which  could  result  in 
higher  fees.  SBA  is  persuaded  by  this 
argument  and  has  deleted  this  provision 
from  paragraph  (e)(2). 

Except  for  the  revisions  discussed 
above,  §  107.900  has  been  finalized  as 
proposed. 

8.  Subpart  H — Non-Leveraged 
Licensees — Exceptions  to  Regulations 

Two  comments  were  received  on 
proposed  §  107.1000.  One  specifically 
praised  the  flexibility  embodied  in  the 
proposal,  which  provides  a  consolidated 
listing  of  those  regulatory  provisions 
from  which  a  non-leveraged  Licensee 
would  be  exempt.  The  other  comment 
listed  a  number  of  sections  from  which 
non-leveraged  Licensees  should  be 
exempt,  but  these  largely  involved 
statutory  requirements.  As  discussed 
throughout  this  preamble,  some 
additional  provisions  have  been  added 
to  this  section.  In  addition  to  the 
exemptions  in  the  proposed  rule,  the 
final  rule  exempts  non-leveraged 
Licensees  from: 

(1)  The  recordkeeping  requirements 
and  fee  Hmitations  in  §  107.825(b)  and 
(c)  for  securities  purchased  through  or 
from  an  underwriter; 

(2)  The  requirement  to  obtain  SBA's 
prior  approval  of  initial  Management 
expenses  under  §  107.140  and  increases 
in  Management  Expenses  under 
§107.520; 

(3)  The  prior  approval  requirement  in 
§  107.81 5(i))  for  options  obtained  from  a 
Small  Business  by  the  Licensee's 
management  or  employees;  and 

(4)  The  requirement  to  obtain  post 
approval  for  new  directors  and  new 
officers,  other  than  the  Licensee's  chief 
operating  officer.  A  notification 
requirement  has  been  substituted. 

9.  Subpart  I — SBA  Financial  Assistance 
for  Licensees  (Leverage) 

a.  Types  of  Leverage  Available 

Only  one  comment  was  received  on 
proposed  §  107.1100  which  strongly 
supported  the  language  clarifying  that  a 
Section  301(d)  Licensee  may  apply  for 
both  Debenture  and  Participating 
Security  Leverage.  The  section  is 
therefore  finalized  without  change. 
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b.  General  Eligibility  Requirements  for 
Leverage 

One  comment  was  received  on 
proposed  §  107.1120,  objecting  to  the 
presumption  that  only  Licensees  with 
$5  million  or  more  of  Regulatory  Capital 
are  financially  viable.  The  commenter 
stated  that  this  represents  a  300  percent 
increase  for  Section  301(d)  Licensees,  is 
not  warranted  and  threatens  the 
financial  viability  of  Section  301(d) 
Licensees.  As  stated  previously  in  this 
preamble.  SBA  considers  the  minimum 
capital  requirements  to  be  vital  to  the 
sound  operation  of  the  SBIC  program. 

c.  Requirement  To  File  Quarterly 
Financial  Statements 

Proposed  §  107.1220  requires  that 
Licensees  file  quarterly,  unaudited 
financial  statements  on  SBA  Form  468 
(short  form)  within  30  days  of  the  end 
of  the  quarter,  so  long  as  any  part  of 
SBA's  Leverage  commitment  is 
outstanding  to  the  Licensee.  A 
commenter  suggested,  and  SBA  agrees, 
that  this  section  should  be  revised  to 
clarify  that  the  quarterly  filing 
requirement  does  not  apply  at  the 
Licensee's  fiscal  year  end,  which  is 
covered  by  the  annual  filing  of  Form 
468  under  §  107.630.  The  section  is 
revised  and  finalized  accordingly. 

d.  Draw-downs  by  Licensee  Under 
SBA's  Leverage  Commitment 

All  three  of  the  comment  letters 
received  on  proposed  §  107.1230 
objected  to  one  of  the  requirements 
listed  under  the  "procedures  for  funding 
draws"  in  paragraph  (d).  As  proposed, 
paragraph  (d)(3)  would  require  a 
Licensee,  when  requesting  a  "draw" 
pursuant  to  SBA's  Leverage 
commitment,  to  furnish  a  statement  to 
SBA  "that  the  proceeds  are  needed  to 
fund  one  or  more  particular  Small 
Business,  including  the  name  and 
address  of  each  Small  Business,  and  the 
amount  and  anticipated  closing  date  of 
each  proposed  financing."  One 
commenter  labeled  this  paragraph  an 
"unnecessary  burden  requiring  an  act  of 
prophecy."  All  agreed  that  as  investors, 
they  are  not  motivated  to  draw  capital 
and  not  invest  it,  but  that  they  may  be 
looking  at  many  investments  at  the  time 
of  the  request,  expecting  to  make  one  or 
more  investments  based  upon  proposals 
outstanding  or  being  negotiated,  and  not 
all  close.  It  was  further  pointed  out  that 
some  negotiations  may  delay  closing  or 
alter  amounts  actually  invested. 

SBA  considered  this  issue  at  length. 
As  participants  in  the  SBIC  program  are 
aware,  there  is  insufficient  Leverage 
currently  available  to  meet  demand,  and 
no  change  is  expected  in  the  near  future. 


This  places  SBA  in  the  position  of 
having  to  allocate  the  limited  Leverage 
available  among  all  the  eligible 
applicants.  Under  these  conditions,  SBA 
finds  it  useful  to  be  able  to  review  each 
Licensee's  track  record  in  closing  its 
anticipated  investments  as  part  of  its 
evaluation  of  the  Licensee's  need  for 
Leverage  in  comparison  with  others. 
Thus,  SBA  is  not  willing  to  delete  the 
requirement  for  information  on  specific 
planned  Financings  at  this  time. 

Nevertheless,  SBA  is  sympathetic  to 
the  commenters'  concerns  and  is  open 
to  future  changes  in  this  area, 
particularly  if  Leverage  ceases  to  be  in 
short  supply.  In  the  final  rule,  the 
information  requirements  in  paragraph 
(d)(3)  are  preceded  by  the  phrase  "if 
required  by  SBA".  This  language  gives 
the  Agency  the  flexibility  to  drop  these 
requirements  in  the  future  if  conditions 
warrant,  without  having  to  revise  the 
regulations. 

e.  Participating  Securities — Requirement 
To  Make  Equity  Capital  Investments 

Under  proposed  §  107.1500(b)(4), 
which  was  unchanged  fi'om  the  existing 
regulations.  Licensees  issuing 
Participating  Securities  would  have 
been  required  to  make  Equity  Capital 
Investments  equal  to  the  total  amount  of 
Participating  Securities  issued,  and  also 
to  maintain  Equity  Capital  Investments 
in  an  amount  equal  to  their  outstanding 
Participating  Securities.  SBA  received  a 
comment  arguing  strongly  that  the 
requirement  to  maintain  a  certain  level 
of  Equity  Capital  Investments  should  be 
deleted.  The  commenter's  concern  was 
that  it  is  impossible  to  predict  when 
investments  will  be  liquidated  and  that 
a  Licensee  might  fall  into  violation  due 
to  circumstances  largely  beyond  its 
control. 

SBA  appreciates  the  commenter's 
concern.  However,  section  303(g)(4)  of 
the  Act  specifically  requires  Licensees 
to  "maintain  an  amount  equal  to  the 
outstanding  face  value"  of  Participating 
Securities  in  Equity  Capital 
Investments.  Therefore,  this 
requirement  cannot  be  abandoned,  and 
the  section  is  finalized  as  proposed. 
However,  in  considering  waiver 
requests,  the  Agency  will  give  weight  to 
circumstances  which  suggest  that 
noncompliance  is  the  result  of  factors 
not  readily  controllable  by  the  Licensee. 

f.  Participating  Securities — Liquidity 
Requirement 

Proposed  §  107.1505(a)  contained 
language  giving  SBA  the  right  to  make 
the  final  determination  of  a  Licensee's 
liquidity  impairment.  SBA  received  a 
comment  suggesting  that  this  language 
be  deleted.  SBA  is  persuaded  that 


Licensees  are  unlikely  to  be  motivated 
to  manipulate  the  liquidity  computation 
in  order  to  make  distributions  that 
would  leave  them  without  sufficient 
liquidity  to  continue  their  operations; 
therefore,  this  language  has  been  deleted 
from  the  final  rule. 

g.  Participating  Securities — 
Computation  of  Earmarked  Profit  (Loss) 

In  proposed  §  107.1510(d),  SBA 
attempted  to  provide  a  simplified 
formula  for  the  computation  of 
Earmarked  Profit  (Loss)  without 
changing  the  substance  of  the 
calculation.  One  comment  pointed  out 
that  the  revised  language,  which 
referred  to  "Net  Income  (Loss)  as 
reported  on  SBA  Form  468",  created 
ambiguity  with  respect  to  the  treatment 
of  user  fees  paid  to  SBA  and  partnership 
syndication  costs  incurred  by  Licensees. 
Licensees  have  presented  these  items  on 
Form  468  using  a  variety  of  accounting 
treatments,  and  in  some  cases  have  not 
made  them  a  component  of  Net  Income 
(Loss). 

SBA  believes  that  Licensees  should  be 
permitted  to  treat  both  user  fees  and 
syndication  costs  as  expenses  for  the 
purpose  of  determining  Earmarked 
Profit  (Loss).  Accordingly,  the  final  rule 
states  that  for  the  purpose  of 
determining  Net  Income  (Loss)  in  the 
Earmarked  Profit  formula,  user  fees  and 
commitment  fees  paid  to  SBA.  as  well 
as  partnership  syndication  costs,  must 
be  capitalized  and  amortized  on  a 
straight-line  basis  over  five  year.  In  all 
other  respects,  Net  Income  (Loss)  must 
be  as  reported  on  SBA  Form  468. 

h.  Participating  Securities — Base  for 
Profit  Participation 

Proposed  §  107.1530(c)  presented  the 
formula  for  the  Base  on  which  a 
Licensee  computes  SBA  Profit 
Participation.  There  was  no  change 
proposed  in  the  formula;  however,  SBA 
received  one  comment  pointing  out  a 
situation  in  which  the  formula  produces 
an  unintended  result.  If  a  Licensee  were 
to  compute  and  distribute  Profit 
Participation  for  an  interim  period,  and 
then  experience  losses  during  the 
remainder  of  its  fiscal  year  which 
partially  offset  the  interim  profit,  the 
later  losses  could  not  be  included  in 
Unused  Losses  for  the  piu-pose  of 
determining  the  Base  going  forward. 
SBA  agrees  with  the  need  for  a  technical 
correction  of  the  Unused  Loss 
definition,  and  is  finalizing 
§  107.1530(c)  with  the  necessary 
revision. 


HHH       Federal  Register  /  Vol.  61.  No.  21   /  Wednesday.  January  31,  1996  /  Rules  and  Regulations 


Federal  Rpqister   '  Vol.  61,  No.  21  /  Wednesday.  January  31.  1996  /  Rules  and  Regulations       3189 


1  ranicipating  Securities — "PLC  Ratio" 
Used  in  Profit  Participation  Rate 
Formula 

Proposed  §  107.1530(e)(2)  set  forth  the 
conditions  under  which  a  Licensee  can 
reduce  its  PLC  Ratio  by  increasing  its 
Leverageable  Capital.  A  reduction  of  the 
PLC  Ratio  has  the  effect  of  reducing  the 
Licensee's  Profit  Participation  Rate.  One 
commenter  suggested  that  a  Licensee 
should  be  permitted  to  include  a 
Leverageable  Capital  increase  in  the 
ratio  without  express  SBA  approval, 
provided  the  increase  was  the  result  of 
the  takedown  of  commitments  or  the 
conversion  to  cash  of  non-cash  assets 
included  in  Private  Capital.  Language  to 
this  effect  was  previously  included  in 
the  regulations  and  was  inadvertently 
dropped  from  the  proposed  rule.  It  has 
been  restored  in  the  final  version  of 
§  107.1530(e)(2). 

j.  Participating  Securities — Adjustment 
of  Interim  Profit  Participation 
Calculations  for  Changes  in  the  Year- 
End  Profit  Participation  Rate 

SBA  received  a  comment  suggesting 
that  proposed  §  107.1530(h)(3)  be 
deleted.  This  provision,  which  was 
unchanged  from  the  existing 
regulations,  stated  that  if  a  Licensee 
computing  Profit  Participation  had 
previously  made  an  interim 
computation  during  the  same  fiscal 
year,  it  would  be  required  to  adjust  the 
interim  amount  to  account  for  any 
subsequent  increases  in  the  Profit 
Participation  Rate.  The  commenter 
pointed  out  that  the  provision  was 
inconsistent  with  the  mechanics  of 
§  107.1530(h)  (1)  and  (2).  which  resulted 
in  automatic  adjustment  of  interim 
computations  for  subsequent  increases 
or  decreases  in  the  Licensee's  Profit 
Participation  Rate. 

SBA  agrees  that  the  provisions  are 
inconsistent:  however,  the  preamble  to 
the  April  8,  1994  final  rule  concerning 
the  Participating  Securities  program  (59 
FR  16898)  makes  the  following 
statement:  "Any  computation  of  Profit 
Participation  made  as  of  the  close  of  an 
interim  fiscal  quarter  is  subject  to 
adjustment  whenever  any  subsequent 
interim  distributions  are  contemplated, 
and  at  the  end  of  the  fiscal  year,  in  order 
to  account  for  any  increase  in  the  Profit 
Participation  Rate.  If  the  Profit 
Participation  Rate  decreases  as  a  resuh 
of  an  approved  increase  in  Leverageable 
Capital.  Profit  Participations  already 
computed  for  any  interim  periods  shall 
not  be  adjusted." 

Thus,  with  respect  to  the  original 
intent  of  the  regulations,  the  error  in  the 
proposed  rule  is  found  not  in  paragraph 
(h)(3),  but  in  paragraphs  (h)(1)  and 


(h)(2).  which  incorrectly  adjust  interim 
Profit  Participation  computations  for 
decreases  in  the  Rate  as  well  as 
increases.  Accordingly,  in  the  final  rule, 
SBA  has  revised  paragraph  (h)  so  that  an 
adjustment  takes  place  only  when  the 
Profit  Participation  Rate  increases. 

k.  Participating  Securities — Basis  for 
Distribution  of  Prioritized  Payments  and 
Adjustments 

Proposed  §  107.1540(a),  which  is 
essentially  the  same  as  the  existing 
regulation,  would  require  a  Licensee  to 
distribute  the  balance  in  its  Distribution 
Account  (consisting  of  Earned 
Prioritized  Payments  and  earned 
Adjustments)  annually,  based  on  its 
profits  as  determined  under  §  107.1520. 
One  commenter  pointed  out  that  "no 
distinction  is  made  in  §  107.1520 
between  cash  and  non-cash  earnings. 
Consequently,  this  provision  effectively 
requires  that  a  Licensee  make  an  annual 
distribution  of  cumulative  profits  to  pay 
Prioritized  Payments  even  if  the 
Licensee  did  not  receive  cash  for  all  or 
a  portion  of  these  profits."  The 
commenter  suggested  that  distributions 
should  be  required  only  for  profits 
earned  by  the  Licensee  in  cash. 

SBA  appreciates  the  concern 
expressed,  but  has  decided  to  finalize 
this  section  as  proposed.  The  Agency 
believes  that  Licensees  are  suRiciently 
protected  by  the  provision  in 
§  107.1540(a)  that  makes  all 
distributions  under  §  107.1540 
conditional  upon  the  satisfaction  of  the 
liquidity  requirement  in  §  107.1505. 
Thus,  a  Licensee  that  had  received  only 
non-cash  income  likely  would  be 
precluded  from  making  a  distribution. 

1.  Payment  of  Prioritized  Payments  on 
Participating  Securities  in  Order  of  Issue 
Date 

Under  proposed  §  107.1540(c), 
Licensees  would  be  required  to  pay 
Prioritized  Payments  on  their 
Participating  Securities  in  order  of  the 
securities'  issue  dates.  One  commenter 
pointed  out  that  this  would  impose  a 
substantial  burden  by  requiring 
Licensees  to  maintain  detailed  sub- 
accounts to  track  the  Accumulated 
Prioritized  Payments  associated  with 
each  individual  Participating  Sec\irity. 
and  would  not  provide  any  benefit  to 
the  Agency.  SBA  agrees  that  this 
provision  is  unnecessary  and  has 
deleted  it  in  the  final  rule. 

m.  Participating  Securities — 
Computation  of  "Maximum  Tax 
Liability" 

Proposed  §  107.1550(b)  set  forth  the 
formula  used  to  compute  a  Licensee's 
Maximum  Tax  Liability,  from  which  the 


Licensee  calculates  its  permitted  tax 
distribution.  One  element  in  the  formula 
is  "total  ordinary  income"  allocated  to 
Licensee's  investors  for  Federal  income 
tax  purposes.  One  commenter  sought 
clarification  as  to  whether  this  phrase 
was  intended  to  represent  ordinary 
income  less  ordinary  deductions.  That 
is  the  interpretation  intended  by  SBA. 
and  the  paragraph  has  been  revised  in 
the  final  rule  to  clarify  the  meaning. 

With  respect  to  the  same  paragraph, 
the  commenter  also  suggested  that  "total 
ordinary  income"  be  defined  to  exclude 
expenses  that  partners  may  not  be  able 
to  deduct  fully  under  the  tax  law.  SBA 
believes  this  suggestion  is  inconsistent 
with  the  Act,  which  refers  to  "income 
allocated  to  each  partner  or  shareholder 
*  •  *  for  Federal  income  tax  purposes" 
and  does  not  provide  for  any  adjustment 
for  nondeductible  expenses. 
Furthermore,  the  Agency  finds  no 
compelling  reason  to  provide  all 
investors  with  an  additional  benefit 
based  on  the  possibility  that  some  may 
face  limitations  on  their  deductions. 

n:  Participating  Securities — Payment 
Dates 

SBA  received  several  comments 
concerning  the  Participating  Security 
distribution  regulations  (§§107.1540 
through  107.1570)  which  would  require 
Licensees  to  make  distribudons  only  on 
quarterly  Payment  Dates.  All  the 
commenters  objected  to  the  inflexibility 
of  these  provisions.  As  stated  in  the 
preamble  to  the  proposed  rule,  the 
Payment  Dates  represent  the  dates  on 
which  Trust  Certificate  holders  receive 
interest  payments  and  any  returns  of 
principal  to  which  they  are  entitled. 
Because  Participating  Securities  can  be 
redeemed  only  on  Payment  Dates,  the 
proposed  rule  limited  Licensees' 
distributions  to  these  dates  to  avoid 
certain  problems,  such  as  the  question 
of  who  is  responsible  for  Prioritized 
Payments  on  a  Participating  Security 
during  the  interval  between  the  making 
of  a  distribution  and  the  actual 
redemption  of  the  Participating  Security 
with  the  proceeds  of  the  distribution. 

However.  SBA  recognizes  that  the  loss 
of  flexibility  under  the  Payment  Date 
structure  can  have  a  significant  negative 
impact  on  both  the  Licensee  and  the 
Agency,  particularly  in  the  case  of 
distributions  to  be  made  in  the  form  of 
securities.  In  this  instance,  the 
restrictions  may  force  the  Licensee  to 
hold  securities  for  a  substantial  period 
of  time,  during  which  the  Licensee  and 
its  investors  (including  SBA)  would  be 
subject  to  a  hi^h  degree  of  market  risk. 

Because  of  time  constraints,  SBA  is 
imable  to  modify  the  Payment  Date 
restrictions  in  this  final  rule.  However, 


the  Agency  intends  to  seek  a  solution 
that  will  provide  Licensees  with  greater 
flexibility  in  making  distributions  of 
securities,  and  to  publish  a  proposed 
rule  dealing  with  this  problem  as  soon 
as  possible. 

One  change  concerning  the  timing  of 
distributions  is  being  incorporated  in 
the  final  rule.  In  the  preamble  to  the 
proposed  rule,  SBA  indicated  that  it  was 
willing  to  consider  allowing  tax 
distributions  under  §  107.1550  to  be 
made  during  some  window  period 
between  the  Febniary  1  and  May  1 
Payment  Dates,  in  order  to  allow 
investors  to  receive  cash  before  their 
Federal  tax  filing  deadlines.  Based  on 
the  comments  received,  SBA  is 
finalizing  §  107.1550(d)  with  revised 
language  permitting  a  tax  Distribution  to 
be  made  between  March  1  and  April  15 
by  a  Licensee  with  a  December  31  year 
end.  Licensees  still  must  pay  all 
Prioritized  Payments  before  being 
eligible  to  make  a  tax  distribution. 

o.  Trust  Certificates  ! 

During  the  comment  period,  SBA 
reviewed  proposed  §§  107.1600  through 
107.1680  pertaining  to  Trust  Certificates 
guaranteed  by  SBA  to  fund  Leverage. 
Section  321  of  the  Act  and  the 
documentation  of  the  Trust  Certificates 
are  very  specific  with  respect  to  the 
terms  and  conditions.  SBA  has  chosen 
to  shorten  these  sections  by  eliminating 
language  contained  in  the  statute  or 
detailed  in  the  Trust  Certificates.  None 
of  the  changes  made  to  the  proposed 
§§  107.1600  through  107.1680  are 
substantive.  In  the  final  rule.  Trust 
Certificates  are  covered  in  renumbered 
§§  107.1600  through  107.1640. 

p.  Miscellaneous  Leverage  Provisions 

In  the  final  rule,  SBA  has  eliminated 
proposed  §  107.1700(a)  and  (c)  as 
redundant  and  unnecessary  language. 
Section  321(a)  of  the  Act  is  specific  with 
respect  to  SBA's  unconditional 
guarantee  and  the  requirement  for  a 
bond.  SBA  will  continue  to  provide  for 
an  unconditional  guarantee.  The 
bonding  requirement  has  been 
eliminated  in  this  section  as  well  as  in 
the  Trust  Certificate  sections  because 
the  bond  is  required  by  statute. 

10.  Subpart  J — Licensee's 
Noncompliance  With  Terms  of  Leverage 

a.  Capital  Impairment 

SBA  received  one  comment  on 
proposed  §  107.1840(d)(6),  which  would 
have  required  a  Licensee,  in  computing 
its  Capital  Impairment  Percentage,  to 
reduce  its  "Adjusted  Unrealized  Gain" 
by  the  amount  of  any  borrowing  or  other 
obligation  associated  with  portfolio 


securities  that  were  the  source  of  the 
Unrealized  Appreciation  used  as  the 
basis  for  determining  the  Adjusted 
Unrealized  Gain.  The  commenter 
correctly  pointed  out  that  the  reduction 
should  be  limited  to  the  extent  of  the 
Unrealized  Appreciation.  SBA  agrees 
and  has  finaHzed  the  provision 
accordingly. 

11.  Appendices  to  Part  107 

The  existing  regulations  include  two 
appendices:  Appendix  I.  Accounting 
Standards  and  Financial  Reporting 
Requirements  for  Small  Business 
Investment  Companies,  and  appendix  II, 
Valuation  Guidelines  for  SBICs.  SBA 
has  decided  to  delete  the  appendices 
from  Part  107,  and  will  publish  them  in 
a  different  format  at  a  later  date. 
Although  they  are  no  longer  part  of  the 
regulations  themselves,  both  the 
accounting  standards  and  the  valuation 
guidelines  remain  applicable  to  all 
Licensees. 

Compli.ince  With  Executive  Orders 
]2H]-J..  12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.).  and  the  Paperwork  Reduction 
.\ct  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  final  rule  will 
not  be  a  significant  regulatory  action  for 
purposes  of  Executive  Order  12866 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  more  than  $100 
million,  and  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 

The  primary  purpose  of  the  rule  is  to 
streamline  the  regulations  governing  the 
SBIC  program  by  eliminating  obsolete 
regulations  and  reorganizing  the 
remainder  in  a  more  logical  and 
readable  format. 

Two  areas  of  the  regulations  will  have 
some  economic  effect,  including 
possible  effects  on  small  entities.  First, 
license  application  fees  and 
examination  fees  will  be  raised.  An 
SBIC  license  applicant  will  pay  a  fee  of 
$10,000  to  $20,000,  compared  with  the 
current  $5,000.  This  increase  is  not 
significant  relative  to  the  private  capital 
of  an  average  Licensee,  which  exceeds 
$10  million.  Exam  fees  will  cuiilinue  to 
be  based  on  the  total  assets  of  a 
Licensee,  but  at  higher  rates.  The  largest 
Licensees,  generally  those  with  several 
hundred  million  dollars  of  assets,  could 
experience  fee  increases  of  $20,000  or 
more;  however,  the  number  of  such 
Licensees  is  currently  very  small. 

Second,  the  changes  in  the  regulations 
governing  "Cost  of  Money"  (the 
maximum  amount  a  Licensee  can  charge 
on  loans  and  debt  securities)  will 


potentially  affect  the  borrowing  costs  of 
small  entities.  Although  the  interest  rate 
on  loans  is  determined  primarily  by 
market  forces,  the  final  rule  will  raise 
the  interest  rate  ceiling  on  loans 
extended  by  Licensees  from  15  percent 
to  19  percent.  The  total  amount  of  loans 
provided  to  small  businesses  by 
Licensees  is  approximately  $240  million 
per  year.  Even  if  the  additional  four 
percentage  points  were  charged  on  the 
entire  balance  of  such  loans,  the  annual 
economic  impact  would  be  less  than 
$10  million. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  record  keeping 
requirements  that  have  not  already  been 
approved  by  the  Office  of  Management 
and  Budget.  The  "Financing  Eligibility 
Statement"  (SBA  Form  1941)  which  is 
required  under  §  107.610  has  already 
been  approved  by  OMB  under  Control 
Number  3245-0301. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business,  Reporting  and 
recordkeeping  requirements,  Small 
businesses. 

For  the  reasons  set  forth  above.  SBA 
hereby  revises  Part  107  of  Title  13  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

BILUNG  CODE  8025-01 -M 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

Subpart  A — Introduction  to  Part  107 

Sec. 

107.20    Legal  basis  and  applicability  of  this 

part  107. 
107.30    Amendments  to  Act  and  regulations. 
107.40    How  to  read  this  part  107. 

Subpart  B— Definition  of  Terms  Used  in  Part 
107 

107.50    Definition  of  terms. 

Subpart  C— Oualifying  for  an  SBIC  License 

Organizing  an  SBIC 

107.100    Organizing  a  Section  301(c) 

Licensee. 
107.110    Organizing  a  Section  301(d) 

Licensee. 
107.115     1940  Act  and  1580  Act  Companies. 
107.120    Special  rules  for  a  Section  301(d) 

Licensee  owned  by  another  Licensee. 
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107.130    Raquirement  for  qualified 

managBment 
107.140    SBA  approval  of  initial 

<u   ^iif--"  ■  Fxpenaes. 
107  1  '      v-ii  i  IK    nent  and  ownership 

diversity  requirement. 
107.160    Speciai  rules  for  Licenaees  fonned 

aa  limited  partnerships. 

( .apitaii/'. im  i;    >8IC 

iv/.zuv    A aequa te  capital  for  Licensees. 
107.210     Minimum  capital  requirements  for 

Licenaees. 
107.220    Special  minimum  capital 

requirements  for  Licensees  issuing 

Leverage- 
107.230    Permitted  sources  of  Private 

Capital  for  Licensees. 
107.240    Limitations  on  including  non-cash 

capital  contributions  in  Private  Capital. 
107.250     Exclusion  of  stock  options  issued 

by  Licensee  from  Management  Expenses. 

\pplv'r<y  -Of  4n  SBIC  Licenaa 

Stiooaft  :>    ■:r»n<j«s  r    ^wn,^' snip.  Control, 

Of  Struc'urn  k  .^c.»ns»*«;  Transfer  ol 
Licen5f» 


i  h.in<»*-- 


or  Ownersliip  at 


107.400    Changes  in  ownership  of  10 

percent  or  more  of  Licensee  but  no 

change  of  Control. 
107.410    Changes  in  Control  of  Licensee 

(through  change  in  ownership  or 

otherwise). 
107.420    Prohibition  on  exercise  of 

ownership  or  Control  rights  in  Licensee 

before  SBA  approval. 
107.430     Notification  to  SBA  of  transactions 

that  may  change  ownership  or  Control. 
107.440    Standards  governing  prior  SBA 

approval  for  a  proposed  transfer  of 

Control. 
107.450    Notification  to  SBA  of  pledge  of 

Licensee's  shares. 

K>->!  fictions  on  Common  Control  or 
Uwaership  of  Two  or  More  Licensees 

107.460    Restrictions  on  Common  Control  or 
ownership  of  two  (or  more)  Licensees. 

Change  in  Structure  of  Licenaee 

107.470    SBA  approval  of  merger, 
consolidation,  or  reorganization  of 

Licensee. 

I  rdLOsfer  of  License 

107  47S     Transfer  of  license. 

SuDp^f    -     M  <  .^.glng  ttw  Operations  of  a 

Uenerdi  iiequirements 

107.500  Lawful  operations  under  the  Act 

107.501  Identification  as  a  Licensee. 

107.502  Representations  to  the  public. 

107.503  Licensee's  adoption  of  an  approved 
Valuation  Policy. 

107.504  Computer  capability  requirements 
of  Licensee. 

107.505  Facsimile  requirement. 

107.506  Safeguarding  Licensee's  assets/ 
Internal  controls. 


107.507  Violations  based  on  false  filings 
and  nonparfonnance  of  agreements  with 
SBA. 

107.508  Accessible  office. 

107  509    Employment  of  SBA  ofiicials. 

• «      >,->-ment  and  Cewpenssti— 

107.510    SBA  approval  of  Licensee's 

Investment  Adviser/Manager 
107.520    Management  Expenses  of  a 

Licensee. 


Cash  Managawsiil  by  a  1 

107.530    Restrictions  on  investments  of  idle 
funds  by  leveraged  Licenaees. 

iFraBNasKSBA 


Boiiwwuig  by  I 
Sourcea 

107.550    Prior  approval  of  secured  third- 
party  debt  of  lerenged  Licensees. 

107.560    Subordination  of  SBA's  creditor 
position. 

107.570    Restrictions  on  third-party  debt  of 
issuers  of  Participating  Securities. 

Vohmtary  Demaw  in  Lionaaa's  Rasulalocy 
Capital 

107.585    Voluntary  decrease  in  Licansee's 
Regulatory  Capital. 

BaqoireBcnt  To  Conduct  Active  investoMnt 


107.590    Licensee's  requirement  to  maintain 
active  operations. 

Subpwl  r    nMordtocpIng,  Raporting,  and 
ExamtnaOon  naqutfwiwnts  for  Ucanaaea 


Recordkeeping  Requirements  for  I 

107.600    General  requirement  for  Licensee 
to  maintain  and  preserve  records. 

107.610    Required  certifications  for  Loans 
and  Investments. 

107.620    Requirements  to  obtain  information 
from  Portfolio  Concerns. 

Reporting  Requirements  fDr  Licanaeea 

107.630    Requirement  for  Licensees  to  file 

financial  statements  with  SBA  (Form 

468). 
107.640    Requirement  to  file  Portfolio 

Financing  Reports  (SBA  Form  1031). 
107.650    Requirement  to  report  portfolio 

valuations  to  SBA. 
107.660    Other  items  required  to  be  filed  by 

Licensee  with  SBA. 
107.670    Application  for  exemption  fivm 

civil  ftenalty  for  late  filing  of  reports. 
107.680    Rep>orting  changes  in  Licensee  not 

subject  to  prior  SBA  approval. 

Examinations  of  Licensees  by  SBA  for 
Regulatory  Compliance 

107.690  Examinations. 

107.691  Responsibilities  of  Licensee  during 
examination. 

107.692  Examination  fees. 

Subpart  Q — Rnancing  of  Small  Buslrwsaes 
by  Ucansees 

Determining  the  Eligibility  of  a  Small 
Business  for  SBIC  Financing 

107.700    Compliance  with  size  standards  in 
Part  121  of  this  Chapter  as  a  condition 
of  Assistance. 

107.710    Requirement  to  finance  Smaller 
Businesses. 


107.720    Small  Businesses  that  may  be 

ineligible  for  Financing. 
107.730    Financings  which  constitute 

conflicts  of  interest. 
107.740    Portfolio  diversification 

("overline"  limitation). 
107.750    Conditions  for  financing  a  change 

of  ownership  of  a  Small  Business. 
107.760    How  a  change  in  size  or  activity  of 

a  Portfolio  Concern  affiects  the  Licensee 

and  the  Portfolio  Concern 

Strurtiirioit  T  irm<««»'«  Financirnj   it  h  iinibit; 


Said 


Hi!sin»«?vvf»^     '  V  p<»s 


107.800    Financings  in  the  form  of  Equity 

Securities. 
107.810    Financings  in  the  form  of  Loans. 
107.815    Financings  in  the  form  of  Debt 

Securities. 
107.820    Financings  in  the  form  of 

guarantees. 
107.825     Purchasing  Securities  from  an 

underwriter  or  other  third  party. 

Structuring  Licensee's  Fiii.<ii<  ..n^  vt  an 

107.830    Minimum  duration/term  of 

financing. 
107.835    Exceptions  to  minimum  duration/ 

term  of  Financing. 
107.840    Maximum  term  of  Financing. 
107.845    Maximum  rate  of  amortization  on 

Loans  and  Debt  Securities. 
107.850    Restrictions  on  redemption  of 

Equity  Securities. 
107.855    Interest  rate  ceiling  and  limitations 

on  fees  charged  to  Small  Businesses 

("Cost  of  Money"). 
107.860    Financing  fees  and  expwnse 

reimbursements  a  Licensee  may  receive 

from  a  Small  Business. 
107.865    Restrictions  on  Control  of  a  Small 

Business  by  a  Licensee. 
107.880    Assets  acquired  in  liquidation  of 

Portfolio  securities. 


Limitations  en  Dispoeitian  of  i 

107.885  Disposition  of  assets  to  Licensee's 
Associates  or  to  competitors  of  Portfolio 
Concern. 

Management  Services  and  Fees 

107.900    Management  fees  for  services 
provided  to  a  Small  Business  by 
License^  —  '-  * — -■-"■ 

Sut>pari  H — No n  •«"!/«  ragt'o  i.,censees- 

ExcfC':'-''"^  '■"  PeQijiatPorg 

107.1000    Licensees  without  Leverage — 
exceptions  to  the  regulations. 

Sut>part  I — Sba  ^.-icinct.:)    Assisuv-'oe 'or 

General  inior  ■!;it:(iti    Mh  )bfainine 

Leverage 

107  1100    Types  of  Leverage  available. 
107.1110    How  to  apply  for  Leverage. 
107.1120    General  eligibility  requirements 

for  Leverage. 
107.1130    Leverage  fees  payable  by 

Licensee. 
107.1140    Licensee's  acceptance  of  SBA 

remedies  under  §§  107.1800  through 

107.1820. 


Maximum  Amount  of  Leverage  for  Which  a 
Licensee  Is  Eligible 

107. 11 50    Maximum  amount  of  Leverage  for 

a  Section  301(c)  Licensee. 
107.1 160    Maximum  amount  of  Leverage  for 

a  Section  301(d)  Licensee. 
107.1170    Maximum  amount  of  Participating 

Securities  for  any  Licensee. 

Conditional  Commitments  by  SBA  To 
Reserve  Leverage  for  a  Licensee 

107.1200    SBA's  Leverage  commitment  to  a 

Licensee — application  procedure, 

amount,  and  term. 
107.1210    Commitment  fees  payable  by 

Licensee. 
107.1220    Requirement  for  Licensee  to  file 

quarterly  financial  statements. 
107.1230    Draw-downs  by  Licensee  under 

SBA's  Leverage  commitment. 
107.1240    Funding  of  Licensee's  draw 

request  through  sale  to  short-term 

investor. 

Exchange  of  Outstanding  Debentures  for 
Participating  or  Preferred  Securities — 
Section  301(d)  Licensees 

107.1350     Exchange  by  Section  301(d) 
Licensee  of  Debentures  for  Preferred  or 
Participating  Securities. 

Preferred  Securities  Leverage — Section 
301(d)  Licen.sees 

107.1400    Stock  dividends  or  partnership 
distributions  oh  4  fjercent  Preferred 
Securities. 

107.1410    Requirement  to  redeem  4  percent 
Preferred  Securities. 

107.1420     Articles  requirements  for  4 
percent  Preferred  Securities  issuers. 

107.1430     Redeeming  4  percent  Preferred 
Securities  with  proceeds  of  non- 
subsidized  Debentures. 

107.1440    Three  percent  preferred  stock 
issued  before  November  21, 1989. 

107.1450    Optional  redemption  of  Preferred 
Securities. 

Participating  Securities  Leverage 

107.1500    General  description  of 

Participating  Securities. 
107.1505     Liquidity  requirements  for 

Licensees  issuing  Participating 

Securities. 
107.1510    How  a  Licensee  computes 

Earmarked  Profit  (Loss). 
107.1520    How  a  Licensee  computes  and 

allocates  Prioritized  Payments  to  SBA. 
107.1530    How  a  Licensee  computes  SBA's 

Profit  Participation. 
107.1540    Distributions  by  Licensee — 

Prioritized  Paj^nents  and  Adjustments. 
107.1550    Distributions  by  Licensee — 

permitted  "tax  Distributions"  to  private 

investors  and  .SBA. 
107.1560    Distributions  by  Licensee — 

required  Distributions  to  private 

investors  and  SBA. 
107.1570    Distributions  by  Licensee — 

optional  Distribution  to  private  investors 

and  SBA. 
107.1580    Special  rules  for  In-Kind 

Distributions  by  Licensees. 
107.1590    Special  rules  for  companies 

licensed  on  or  before  March  31, 1993. 


Funding  Leverage  by  Use  of  SB  A- 
Guaranteed  Tru.st  Certificates  ("TCs") 

107. 1600    SBA  authority  to  issue  and 

guarantee  Trust  Certificates. 
107.1610    Effect  of  prepayment  or  early 

redemption  of  Leverage  on  a  Trust 

Certificate. 
107.1620    Functions  of  agents,  including 

Central  Registration  Agent,  Selling  Agent 

and  Fiscal  Agent. 
107.1630    SB  A  regulation  of  Brokers  and 

Dealers  and  disclosure  to  purchasers  of 

Leverage  or  Trust  Certificates. 
107.1640    SBA  access  to  records  of  the  CRA, 

Brokers,  Dealers  and  Pool  or  Trust 

assemblers. 

Miscellaneous 

107.1700    Transfer  by  SBA  of  its  interest  in 

Licensee's  Leverage  security. 
107.1710    SBA  authority  to  collect  or 

compromise  its  claims. 

Subpan  i    L  censee's  Noncompliance  With 

Terms  ol  i.everage 

107.1800     Licensee's  agreement  to  terms  and 

conditions  in  §§  107.1810  and  107.1820. 
107.1810    Events  of  default  and  SBA's 

remedies  for  Licensee's  noncompliance 

with  terms  of  Debentures. 
107.1820    Conditions  affecting  issuers  of 

Preferred  Securities  and/or  Participating 

Securities. 

(  iiTiiiu'tHtion  of  Licensee's  Capital 

iiupairinent 

107.1830    Licensee's  Capital  Impairment — 
definition  and  general  requirements. 

107.1840    Computation  of  Licensee's  Capital 
Impairment  Percentage. 

107.1850    Exceptions  to  Capital  Impairment 
provisions  for  Licensees  with 
"■■'standing  Participating  Securities. 

SuDpan  K — Ending  Operations  as  a 

Licensee 

i  u .   1  yi HI    Surrender  of  license. 
Subpart  L — Miscellaneous 

107.1910    Non-waiver  of  SBA's  rights  or 

terms  of  Leverage  security. 
107.1920     Licensee's  application  for 

exemption  from  a  regulation  in  this  part 

107. 
107.1930    Effect  of  changes  in  this  part  107 

on  transactions  previously 

consummated. 
Authority:  15  U.S.C.  681  etseq.,  683, 
687(f,).  687b.  fi87d,  687g  and  687m. 
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roduction  to  Part  107 


^.  1 07  20     Lsgai  oasis  and  applicability  of 

this  part  107. 

laj  ilie  regulations  in  this  part 
implement  "Title  III  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended.  All  Licensees  must  comply 
with  all  applicable  regulations, 
accounting  guidelines  and  valuation 
guidelines  for  Licensees. 

(b)  Provisions  of  this  part  which  are 
not  mandated  by  the  Act  shall  not 
supersede  existing  State  law.  A  party 
claiming  that  a  conflict  exists  shall 


submit  an  opinion  of  independent 
counsel,  citing  authorities,  for  SBA's 
resolution  of  the  issues  involved. 

§  107.30    Amendments  to  Act  and 
regulations. 

A  Licensee  shall  be  subject  to  all 
existing  and  future  provisions  of  the  Act 
and  Parts  107  and  112  of  Title  13  of  the 
Code  of  Federal  Regulations. 

§  1 07.40    How  to  read  this  part  1 07. 

(a)  Center  Headings.  All  references  in 
this  part  to  SBA  forms,  and  instructions 
for  their  preparation,  are  to  the  ciurent 
issue  of  such  forms.  Center  headings  are 
descriptive  and  are  used  for 
convenience  only.  They  have  no 
regulatory  effect. 

fb)  Capitalizing  defined  terms.  Terms 
defined  in  §  107.50  are  capitalized  in 
this  part  107. 

(c)  The  pronoun  "you"  as  used  in  this 
part  107  means  a  Licensee  or  license 
applicant,  as  appropriate,  unless 
otherwise  noted. 

Subpart  B — Definition  of  Terms  Used 
in  Part  107 

§  107.50    Definition  of  terms. 

Accumulated  Prioritized  Payments 
has  the  meaning  set  forth  in  §  107.1520. 

Act  means  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

Adjustments  has  the  meaning  set  forth 
in  §107.1520. 

Affiliate  or  Affiliates  has  the  meaning 
set  forth  in  §  121.401  of  this  chapter. 

Articles  mean  articles  of  incorporation 
or  charter  for  a  Corporate  Licensee  and 
the  partnership  agreement  or  certificate 
for  a  Partnership  Licensee. 

Assistance  or  Assisted  means  . 
Financing  of  or  management  services 
rendered  to  a  Small  Business  by  a 
Licensee  pursuant  to  the  Act  and  these 
regulations. 

Associate  of  a  Licensee  means  any  of 
the  following: 

(l)(i)  An  officer,  director,  employee  or 
agent  of  a  Corporate  Licensee; 

(ii)  A  Control  Person,  employee  or 
agent  of  a  Partnership  Licensee; 

(iii)  An  Investment  Adviser/Manager 
of  any  Licensee,  including  any  Person 
who  contracts  with  a  Control  Person  of 
a  Partnership  Licensee  to  be  the 
Investment  Adviser/Manager  of  such 
Licensee;  or 

(iv)  Any  Person  regularly  serving  a 
Licensee  on  retainer  in  the  capacity  of 
attorney  at  law. 

(2)  Any  Person  who  owns  or  controls, 
or  who  has  entered  into  an  agreement  to 
own  or  control,  directly  or  indirectly,  at 
least  10  percent  of  any  class  of  stock  of 
a  Corporate  Licensee  or  a  limited 
partner's  interest  of  at  least  10  percent 
of  the  partnership  capital  of  a 
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Partnership  Licensee.  However,  a 
limited  partner  in  a  Partnership 
Licensee  is  not  considered  em  Associate 
if  such  Person  is  an  entity  Institutional 
Investor  whose  investment  in  the 
Partnership,  including  commitments, 
represents  no  more  than  33  percent  of 
the  partnership  capital  of  the  Licensee 
and  no  more  than  five  percent  of  such 
Person's  net  worth. 

(3)  Any  officer,  director,  partner 
(other  than  a  limited  partner),  manager, 
agent,  or  employee  of  any  Associate 
described  in  paragraph  (1)  or  (2)  of  this 
definition. 

(4)  Any  Person  that  directly  or 
indirectly  Controls,  or  is  Controlled  by, 
or  is  under  Common  Control  with,  a 
Licensee. 

(5)  Any  Person  that  directly  or 
indirectly  Controls,  or  is  Controlled  by, 
or  is  under  Common  Control  with,  any 
Person  described  in  paragraphs  (1)  and 
(2)  of  this  definition. 

(6)  Any  Close  Relative  of  any  Person 
descrit)ed  in  paragraphs  (1),(2).  (4),  and 
(5)  of  this  definition. 

(7)  Any  Secondary  Relative  of  any 
Person  described  in  paragraphs  (1),  (2), 
(4),  and  (5)  of  this  definition. 

(8)  Any  concern  in  which — 
(i)  Any  Person  described  in 

paragraphs  (1)  through  (6)  of  this 
definition  is  an  officer;  or 

(ii)  Any  such  Person(s)  singly  or 
collectively  Control  or  own,  directly  or 
indirectly,  an  equity  interest  of  at  least 
10  percent  (excluding  interests  that  such 
Person(s)  own  indirectly  through 
ownership  interests  in  the  Licensee). 

(9)  Any  concern  in  which  any 
Person(s)  described  in  paragraph  (7)  of 
this  definition  singly  or  collectively 
own  (including  beneficial  ownership)  a 
majority  equity  interest,  or  otherwise 
have  Control.  As  used  in  this  paragraph 
(9),  "collectively"  means  together  with 
any  Person(s)  described  in  paragraphs 
(1)  though  (7)  of  this  definition. 

(10)  For  the  purposes  of  this 
definition,  if  any  Associate  relationship 
described  in  paragraphs  (1)  through  (7) 
of  this  definition  exists  at  any  time 
within  six  months  before  or  after  the 
date  that  a  Licensee  provides  Financing, 
then  that  Associate  relationship  is 
considered  to  exist  on  the  date  of  the 
Financing. 

(11)  If  any  Licensee  has  any 
ownership  interest  in  another  Licensee, 
the  two  Licensees  are  Associates  of  each 
other. 

Capital  Impairment  has  the  meaning 
set  forth  in  §  107.1830(c). 

Central  Registration  Agent  or  CRA 
means  one  or  more  agents  appointed  by 
SBA  for  the  purpose  of  issuing  TCs  and 
performing  the  functions  enumerated  in 
§  107.1620  and  performing  similar 


functions  for  Debentures  and 
Participating  Securities  funded  outside 
the  pooling  process. 

C7o.se  Relative  of  an  individual  means: 

(1)  A  current  or  former  spouse; 

(2)  A  father,  mother,  guardian,     . 
brother,  sister,  son,  daughter;  or 

(3)  A  father-in-law,  mother-in-law, 
brother-in-law,  sister-in-law,  son-in-law. 
or  daughter-in-law. 

Comhined  Capital  means  the  sum  of 
Regulatory  Capital  and  outstanding 
Leverage. 

Commitment  means  a  written 
agreement  between  you  and  an  eligible 
Small  Business  that  obligates  you  to 
provide  Financing  (except  a  guarantee) 
to  that  Small  Business  in  a  fixed  or 
determinable  sum,  by  a  fixed  or 
determinable  future  date.  In  this  context 
the  term  "agreement"  means  that  there 
has  been  agreement  on  the  principal 
economic  terms  of  the  Financing.  You 
may  include  in  the  agreement 
reasonable  conditions  precedent  to  your 
obligation  to  fund  the  commitment  but 
these  conditions  must  be  outside  your 
control. 

Common  Control  means  a  condition 
where  two  or  more  Licensees  either 
through  ownership,  management, 
contract,  or  otherwise,  are  under  the 
Control  of  one  group  or  Person.  Two  or 
more  Licensees  are  presumed  to  be 
under  Common  Control  if  they  are 
Affiliates  of  each  other  by  reason  of 
common  ownership  or  common  officers, 
directors,  or  general  partners;  or  if  they 
are  managed  or  their  investments  are 
significantly  directed  either  by  a 
common  independent  investment 
advisor  or  managerial  contractor,  or  by 
two  or  more  such  advisors  or 
contractors  that  are  Affiliates  of  each 
other.  This  presujnption  may  be 
rebutted  by  evidence  satisfactory  to 
SBA. 

Control  means  the  possession,  direct 
or  indirect,  of  the  power  to  direct  or 
cause  the  direction  of  the  management 
and  policies  of  a  Licensee  or  other 
concern,  whether  through  the 
ownership  of  voting  securities,  by 
contract,  or  otherwise. 

Control  Person  means  any  Person  that 
controls  a  Licensee,  either  directly  or 
through  an  intervening  entity.  A  Control 
Person  includes: 

(1)  A  general  partner  of  a  Partnership 
Licensee; 

(2)  Any  Person  serving  as  the  general 
partner,  officer,  director,  or  manager  (in 
the  case  of  a  hmited  liability  company) 
of  any  entity  that  controls  a  Licensee, 
either  directly  or  through  an  intervening 
entity; 

(3)  Any  Person  that — 

(i)  Controls  or  owns,  directly  or 
through  an  intervening  entity,  at  least  10 


percent  of  a  Partnership  Licensee  or  any 
entity  described  in  paragraphs  (1)  or  (2) 
of  this  definition;  and 

(ii)  Participates  in  the  investment 
decisions  of  the  general  partner  of  such 
Partnership  Licensee; 

(4)  Any  Person  that  controls  or  owns, 
directly  or  through  an  intervening 
entity,  at  least  50  percent  of  a 
Partnership  Licensee  or  any  entity 
described  in  paragraphs  (1)  or  (2)  of  this 
definition. 

Corporate  Licensee.  See  definition  of 
Licensee  in  this  section. 

Cost  of  Money  has  the  meaning  set 
forth  in  §  107.855. 

Debenture  Rate  means  the  interest 
rate,  as  published  from  time  to  time  in 
the  Federal  Register  by  SBA,  for  ten 
year  debentures  issued  by  Licensees  and 
funded  through  public  sales  of 
certificates  bearing  SBA's  guarantee. 
User  or  guarantee  fees,  if  any,  paid  by 
a  Licensee  are  not  considered  in 
determining  the  Debenture  Rate. 

Debentures  means  debt  obligations 
issued  by  Licensees  pursuant  to  section 
303(a)  of  the  Act  and  held  or  guaranteed 
by  SBA. 

Debt  Securities  has  the  meaning  set 
forth  in  §  107,815. 

Disadvantaged  Business  means  a 
Small  Business  that  is  at  least  50 
percent  owned,  and  controlled  and 
managed,  on  a  day  to  day  basis,  by  a 
person  or  persons  whose  participation 
in  the  free  enterprise  system  is 
hampered  because  of  social  or  economic 
disadvantages. 

Distribution  means  any  transfer  of 
cash  or  non-cash  assets  to  SBA,  its  agent 
or  Trustee,  or  to  partners  in  a 
Partnership  Licensee,  or  to  shareholders 
in  a  Corporate  Licensee.  Capitalization 
of  Retained  Earnings  Available  for 
Distribution  constitutes  a  Distribution  to 
the  Licensee's  non-SBA  partners  or 
shareholders. 

Eannarked  Assets  has  the  meaning  set 
forth  in  §  107.1510(b).  (See  also 
§107.1590.) 

Earmarked  Profit  (Loss)  has  the 
meaning  set  forth  in  §  107.1510. 

Earned  Prioritized  Payments  has  the 
meaning  set  forth  in  §  107.1520. 

Equity  Capital  Investments  means 
investments  in  a  Small  Business  in  the 
form  of  common  or  preferred  stock, 
limited  partnership  interests,  options, 
warrants,  or  similar  equity  instruments, 
including  subordinated  debt  with  equity 
features  if  such  debt  provides  only  for 
interest  payments  contingent  upon  and 
limited  to  the  extent  of  earnings.  Equity 
Capital  Investments  must  not  require 
amortization.  Equity  Capital 
Investments  may  be  guaranteed; 
however,  neither  Equity  Capital 
Investments  nor  such  guarantee  may  be 


collateralized  or  otherwise  secured. 
Investments  classified  as  Debt  Securities 
(see  §§  107.800  and  107.815)  are  not 
precluded  from  qualifying  as  Equity 
Capital  Investments. 

Equity  Securities  has  the  meaning  set 
forth  in  §  107.800. 

Financing  or  Financed  means 
outstanding  financial  assistance 
provided  to  a  Small  Business  by  a 
Licensee,  whether  through: 

(1)  Loans; 

(2)  Debt  Securities; 

(3)  Equity  Securities; 

(4)  Guarantees;  or 

'    (5)  Purchases  of  securities  of  a  Small 
Business  through  or  from  an 
underwriter  (see  §  107.825). 

Guaranty  Agreement  means  the 
contract  entered  into  by  SBA  which  is 
a  guarantee  backed  by  the  full  faith  and 
credit  of  the  United  States  Government 
as  to  timely  payment  of  principal  and 
interest  on  IDebentures  or  the 
Redemption  Price  of  and  Prioritized 
Payments  on  Participating  Securities 
and  SBA's  rights  in  connection  with 
such  guarantee. 

Includible  Non-Cash  Gains  means 
those  non-cash  gains  (as  reported  on 
SBA  Form  468)  that  are  realized  in  the 
form  of  Publicly  Traded  and  Marketable 
securities  or  investment  grade  debt 
instnunents.  For  purposes  of  this 
definition,  investment  grade  debt 
instruments  means  those  instruments 
that  are  rated  "BBB"  or  "Baa",  or  better, 
by  Standard  &  Poor's  Corporation  or 
Moody's  Investors  Service,  respectively. 
Non-rated  debt  may  be  considered  to  be 
investment  grade  if  Licensee  obtains  a 
written  opinion  from  an  investment 
banking  firm  acceptable  to  SBA  stating 
that  the  non-rated  debt  instrument  is 
equivalent  in  risk  to  the  issuer's 
investment  grade  debt. 

Institutional  Investor  means; 

(1)  Entities.  Any  of  the  following 
entities  if  the  entity  has  a  net  worth 
(exclusive  of  imfunded  commitments 
fi-om  investors)  of  at  least  $1  million,  or 
such  higher  amount  as  is  specified  in 
paragraph  (1)  of  this  definition.  (See 
also  §  107.230(b)(4)  for  limitations  on 
the  amount  of  an  Institutional  Investor's 
commitment  that  may  be  included  in 
Private  Capital.) 

(i)  A  State  or  National  bank,  tnist 
company,  savings  bank,  or  savings  and 
loan  association. 

(ii)  An  insurance  company. 

(iii)  A  1940  Act  Investment  Company 
or  Business  Development  Company 
(each  as  defined  in  the  Investment 
Company  Act  of  1940,  as  amended  (15 
U.S.C.  8a-l  et  seq.). 

(iv)  A  holding  company  of  any  entity 
described  in  paragraph  (l)(i),  (ii)  or  (iii) 
of  this  definition. 


(v)  An  employee  benefit  or  pension 
plan  established  for  the  benefit  of 
employees  of  the  Federal  government, 
any  State  or  political  subdivision  of  a 
State,  or  any  agency  or  instrumentality 
of  such  government  unit. 

(vi)  An  employee  benefit  or  pension 
plan  (as  defined  in  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (Pub.  L.  93-406,  88  Stat. 
829),  excluding  plans  established  under 
section  401(k)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  401(k)),  as 
amended). 

(vii)  A  trust,  foundation  or 
endowment  exempt  from  Federal 
income  taxation  under  the  Internal 
Revenue  Code  of  1986,  as  amended. 

(viii)  A  corporation,  partnership  or 
other  entity  with  a  net  worth  (exclusive 
of  unfunded  commitments  from 
investors)  of  more  than  $10  million. 

(ix)  A  State,  a  political  subdivision  of 
a  State,  or  an  agency  or  instrumentality 
of  a  State  or  its  political  subdivision. 

(x)  An  entity  whose  primary  purpose 
is  to  manage  and  invest  non-Federal 
funds  on  behalf  of  at  least  three 
Institutional  Investors  described  in 
paragraphs  (l)(i)  through  (l)(ix)  of  this 
definition,  each  of  whom  must  have  at 
least  a  10  percent  ownership  interest  in 
the  entity. 

(xi)  Any  other  entity  that  SBA 
determines  to  be  an  Institutional 
Investor. 

(2)  Individuals,  (i)  Any  of  the 
following  individuals  if  he/she  is  also  a 
permanent  resident  of  the  United  States: 

(A)  An  individual  who  is  an 
Accredited  Investor  (as  defined  in  the 
Securities  Act  of  1933,  as  amended  (15 
U.S.C.  77a-77aa))  and  whose 
commitment  to  the  Licensee  is  backed 
by  a  letter  of  credit  from  a  State  or 
National  bank  acceptable  to  SBA. 

(B)  An  individual  whose  personal  net 
worth  is  at  least  $2  million  and  at  least 
ten  times  the  amoimt  of  his  or  her 
commitment  to  the  Licensee.  The 
individual's  personal  net  worth  must 
not  include  the  value  of  any  equity  in 
his  or  her  most  valuable  residence. 

(C)  An  individual  whose  personal  net 
worth  (determined  in  accordance  with 
paragraph  (2)(i)(B)  of  this  definition)  is 
at  least  $10  million. 

(ii)  Any  individual  who  is  not  a 
permanent  resident  of  the  United  States 
but  who  otherwise  satisfies  paragraph 
(2)(i)  of  this  definition  provided  such 
individual  has  irrevocably  appointed  an 
agent  within  the  United  States  for  the 
service  of  process. 

Investment  Adviser/Manager  means    . 
any  Person  who  furnishes  advice  or 
assistance  wdth  respect  to  operations  of 
a  Licensee  under  a  written  contract 


executed  in  accordance  with  the 
provisions  of  §  107.510. 

Lending  Institution  means  a  concern 
that  is  operating  under  regulations  of  a 
state  or  Federal  licensing,  supervising, 
or  examining  body,  or  whose  shares  are 
publicly  traded  and  listed  on  a 
recognized  stock  exchange  or  NASDAQ 
and  which  has  assets  in  excess  of  $500 
million;  and  which,  in  either  case,  holds 
itself  out  to  the  public  as  engaged  in  the 
making  of  commercial  and  industrial 
loans  and  whose  lending  operations  are 
not  for  the  purpose  of  financing  its  own 
or  an  Associates's  sales  or  business 
operations. 

Leverage  means  financial  assistance 
provided  to  a  Licensee  by  SBA,  either 
through  the  purchase  or  guaranty  of  a 
Licensee's  Debentures  or  Participating 
Securities,  or  the  purchase  of  a 
Licensee's  Preferred  Securities,  and  any 
other  SBA  financial  assistance 
evidenced  by  a  security  of  the  Licensee. 

Leverageable  Capita]  means 
Regulatory  Capital,  excluding  imfunded 
commitments  and  QuaUfied  Non-private 
Funds  whose  source  is  Federal  funds. 

Licensee  means  either  a  corporation 
(Corporate  Licensee),  or  a  limited 
partnership  organized  pursuant  to 
§  107.160  (Partnership  Licensee),  to 
which  a  license  has  been  granted 
pursuant  to  the  Act.  For  certain 
purposes,  the  Entity  General  Partner  of 
a  Partnership  Licensee  is  treated  as  if  it 
were  a  Licensee  (see  §  107.160(b)(2)). 

Loan  has  the  meaning  set  forth  in 
§107.810. 

Loans  and  Investments  means 
Portfolio  Securities,  Assets  Acquired  in 
Liquidation  of  Portfolio  Securities, 
Operating  Concerns  Acquired,  and 
Notes  and  Other  Securities  Received,  as 
set  forth  in  the  Statement  of  Financial 
Position  of  SBA  Form  468. 

Management  Expenses  has  the 
meaning  set  forth  in  §  107.520. 

1 940  Act  Company  means  a  Licensee 
which  is  registered  under  the 
Investment  Company  Act  of  1940. 

1980  Act  Company  means  a  Licensee 
which  is  registered  under  the  Small 
Business  Investment  Incentive  Act  of 
1980. 

Original  Issue  Price  means  the  price 
paid  by  the  purchaser  for  securities  at 
the  time  of  issuance. 

Participating  Securities  means 
preferred  stock,  preferred  limited 
partnership  interests,  or  similar 
instruments  issued  by  Licensees, 
including  debentxires  having  interest 
payable  only  to  the  extent  of  earnings, 
all  of  which  are  subject  to  the  terms  set 
forth  in  §§  107.1500  through  107.1590 
and  section  303(g)  of  the  Act. 

Partnership  Licensee.  See  definition 
of  Licensee  in  this  section. 
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raputfu:  uuit  means,  lur  -j 
Participating  Securities  issuer,  each 
February  1,  May  1,  August  1,  and 
November  1  during  the  term  of  a 
Participating  Security. 

Person  means  a  natural  person  or 
legal  entity 

Pool  means  an  aggregation  of  SBA 
guaranteed  Debentures  or  SBA 
guaranteed  Participating  Securities 
approved  by  SBA. 

Portfolio  means  the  securities 
representing  a  Licensee's  total 
outstanding  Financing  of  Small 
Businesses.  It  does  not  include  idle 
funds  or  assets  acquired  in  liquidation 
of  Portfolio  securities. 

Portfolio  Concern  means  a  Small 
Business  Assisted  by  a  Licensee. 

Preferred  Securities  means  nonvoting 
preferred  stock  issued  to  SBA  by  a  for- 
profit  Section  301(d)  Corporate 
Licensee,  or  securities  having  similar 
characteristics  issued  by  a  Section 
301(d)  Licensee  organized  as  a  nonprofit 
corporation,  or  nonvoting  preferred 
limited  partnership  interests  issued  by  a 
Section  301(d)  Partnership  Licensee. 

Prioritized  Payments  has  the  meaning 
set  forth  in  §107.1520. 

Private  Capital  has  the  meaning  set 
forth  in  §  107.230. 

Fro/if  Participation  has  the  meaning 
set  forth  in  §  107.1500(c)(3). 

Publicly  Traded  and  Marketable 
means  securities  that  are  salable  without 
restriction  or  that  are  salable  within  12 
months  pursuant  to  Rule  144  (17  CFR 
230.144)  of  the  Securities  Act  of  1933. 
as  amended,  by  the  holder  thereof  (or  in 
the  case  of  an  In-kind  Distribution  by 
the  distributee  thereof),  and  are  of  a 
class  which  is  traded  on  a  regulated 
stock  exchange,  or  is  listed  in  the 
Automated  Quotation  System  of  the 
National  Association  of  Securities 
Dealers  (NASDAQ),  or  has,  at  a 
minimum,  at  least  two  market  makers  as 
defined  in  the  relevant  sections  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  77b  et  seq.),  and  in 
all  cases  the  quantity  of  which  can  be 
sold  over  a  reasonable  period  of  time 
without  having  an  adverse  impact  upon 
the  price  of  the  stock. 

C^alified  Non-private  Funds  has  the 
meaning  set  forth  in  §  107.230. 

Redemption  Price  means  the  amount 
required  to  be  paid  by  the  issuer,  or 
successor  to  the  issuer,  of  Preferred  or 
Participating  Securities  to  repurchase 
such  securities  from  the  holder.  The 
Redemption  Price  shall  be  the  Original 
Issue  Price  less  any  prepayments  or 
prior  redemptions. 

Regulatory  Capital  means: 

(1)  General.  Regulatory  Capital  means 
Private  Capital,  excluding  non-cash 
assets  contributed  to  a  Licensee  or  a 


license  applicant,  and  non-cash  assets 
purchased  by  a  license  applicant,  unless 
such  assets  have  been  converted  to  cash 
or  have  been  approved  by  SBA  for 
inclusion  in  Regulatory  Capital.  For 
purposes  of  this  definition,  sales  of 
contributed  non-cash  assets  with 
recourse  or  borrowing  against  such 
assets  shall  not  constitute  a  conversion 
to  cash. 

(2)  Exclusion  of  questionable 
commitments.  An  investor's 
commitment  to  a  Licensee  is  excluded 
from  Regulatory  Capital  if  SBA 
determines  that  the  collectibility  of  the 
commitment  is  questionable. 

Retained  Earnings  Available  for 
Distribution  means  Undistributed  Net 
Realized  Earnings  less  any  Unrealized 
Depreciation  on  Loans  and  Investments 
(as  reported  on  SBA  Form  468),  and 
represents  the  amount  that  a  Licensee 
may  distribute  to  investors  (including 
SBA)  as  a  profit  Distribution,  or  transfer 
to  Private  Capital. 

SRA  means  the  Small  Business 
Administration,  409  Third  Street.  SW., 
Washington.  DC  20416. 

Secondary  Relative  of  an  individual 
means: 

(1)  A  grandparent,  grandchild,  or  any 
other  ancestor  or  lineal  descendent  who 
is  not  a  Close  Relative; 

(2)  An  uncle,  aunt,  nephew,  niece,  or 
first  cousin;  or 

(3)  A  spouse  of  any  person  described 
in  paragraph  (1)  or  (2)  of  this  definition. 

Section  301(c)  Licensee  has  the 
meaning  set  forth  in  §  107.100. 

Section  301(d)  Licensee  has  the 
meaning  set  forth  in  §  107.110. 

Short-term  Financing  means 
Financing  for  a  term  of  less  than  five 
years  in  accordance  with  the 
regulations. 

SIC  Manual  means  the  latest  issue  of 
the  Standard  Industrial  Classification 
Manual,  prepared  by  the  Office  of 
Management  and  Budget,  and  available 
from  the  U.S.  Government  Printing 
Office,  Superintendent  of  Documents, 
P.O.  Box  371954,  Pittsburgh,  Pa., 
15250-7954. 

Small  Business  means  a  snrall 
business  concern  as  defined  in  section 
103(5)  of  the  Act  (including  its 
Affiliates),  which  for  purposes  of  size 
eligibility,  iiiuets  the  applicable  criteria 
set  forth  in  Part  121  of  this  chapter. 

Smaller  Business  has  the  meaning  set 
forth  in  §107.710. 

Start-up  Financing  means  an  Equity 
Capital  Investment  in  a  Small  Business 
that— 

(1)  Has  not  had  sales  exceeding 
$3,000,000  or  positive  cash  flow  from 
Qperations  in  any  of  its  last  three  full 
fiscal  years;  and 

(2)  Was  not  formed  to  acquire  any 
existing  business,  unless  the  acquired 


business  satisfies  paragraphs  (1)  and  (2) 
of  this  definition. 

Temporary  Debt  has  the  meaning  set 
forth  in  §  107.570. 

Trust  means  the  legal  entity  created 
for  the  purpose  of  holding  guaranteed 
Debentures  or  Participating  Securities 
and  the  guaranty  agreement  related 
thereto,  receiving,  holding  and  making 
any  related  payments,  and  accounting 
for  such  payments. 

Trust  Certificate  Rate  means  a  fixed 
rate  determined  at  the  time  Participating 
Securities  are  issued  by  the  Secretary  of 
the  Treasury  taking  into  consideration 
the  current  average  market  yield  on 
outstanding  marketable  obligations  of 
the  United  States  with  maturities 
comparable  to  the  maturities  of  the 
Trust  Certificates  being  guaranteed  by 
SBA,  adjusted  to  the  nearest  one-eighth 
of  one  percent. 

Trust  Certificates  (TCs)  means 
certificates  issued  by  SBA,  its  agent  or 
Trustee  and  representing  ownership  of 
all  or  a  fractional  part  of  a  Trust  or  Pool 
of  Debentures  or  Participating 
Securities. 

Trustee  means  the  trustee  or  trustees 
of  a  Trust. 

Undistributed  Net  Realized  Earnings 
means  Undistributed  Realized  Earnings 
less  Non-cash  Cains/Income,  each  as 
reported  on  SBA  Form  468. 

Unrealized  Appreciation  means  the 
amount  by  which  a  Licensee's  valuation 
of  each  of  its  Loans  and  Investments,  as 
determined  by  its  Board  of  Directors  or 
General  Partner(s)  in  accordance  with 
Licensee's  valuation  policies,  exceeds 
the  cost  basis  thereof. 

Unrealized  Depreciation  means  the 
amount  by  which  a  Licensee's  valuation 
of  each  of  its  Loans  and  Investments,  as 
determined  by  its  Board  of  Directors  or 
General  Partners)  in  accordance  with 
Licensee's  valuation  policies,  is  below 
the  cost  basis  thereof. 

Unrealized  Gain  (Loss)  on  Securities 
Held  means  the  sum  of  the  Unrealized 
Appreciation  and  Unrealized 
Depreciation  on  all  of  a  Licensee's 
Loans  and  Investments,  less  estimated 
future  income  tax  expense  or  estimated 
realizable  future  income  tax  benefit,  as 
appropriate. 

Venture  Capital  Financing  has  the 
meaning  set  forth  in  §  107.1160. 

Wind-up  Plan  has  the  meaning  set 
forth  in  §  107.590. 

Subpart  C — Qualifying  for  an  SBIC 
License 

Organizing  an  SBIC 

§  107.100    Organizing  a  Section  301(c) 
Licensee. 

Section  301(c)  Licensee  means  a 
company  licensed  under  section  301(c) 


of  the  Act.  It  may  be  organized  as  a  for- 
profit  corporation  or  as  a  limited 
partnership  created  in  accordance  with 
the  special  rules  of  §  1  n7  1  kd 

§107.110    Organizing  a  Secuon  301  (dj 
Licensee. 

Section  301(d)  Licensee  means  a 
company  licensed  under  section  301(d) 
of  the  Act  that  may  provide  Assistance 
only  to  Disadvantaged  Businesses,  A 
Section  301(d)  Licensee  may  be 
organized  as  a  for-profit  corporation,  a 
non-profit  corporation,  or  as  a  limited 
partnership  created  in  accordance  with 
the  special  rules  of  §  107.160. 

§107.115     1940  Act  and  1980  Act 
Companies. 

A  1940  Act  or  1980  Act  Company  is 
eligible  to  apply  for  an  SBIC  license, 
and  an  existing  Licensee  is  eligible  to 
apply  for  SBA's  approval  to  convert  to 
a  1940  Act  or  1980  Act  Company.  In 
either  case,  the  1940  Act  or  1980  Act 
Company  may  elect  to  be  taxed  as  a 
regulated  investment  company  under 
section  851  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (26  U.S.C. 
851).  However,  a  Licensee  making  such 
election  may  make  Distributions  only  as 
permitted  under  the  applicable  sections 
of  this  part  (see  the  definition  of 
Retained  Earnings  Available  for 
Distribution.  §  107.585,  and  §§  107.1540 
through  107.1580). 

§107.120     Spec!,-?!  rules  'c  a  .Section 
301(d)  Lice"s*"-  owned  tv  another 
Licensee. 

A  Section  301(d)  Licensee  may  be 
licensed  to  operate  as  the  subsidiary  of 
one  or  more  Licensees  (participant 
Licensee),  with  or  without  non-Licensee 
participation,  subject  to  the  following: 

(a)  Application.  In  reviewing  the 
license  application,  SBA  will  consider 
what  effect,  if  any,  a  capital  contribution 
to  the  proposed  Section  301(d)  Licensee 
will  have  on  the  participant  Licensee. 

(b)  Participant  Licensees.  Each 
participant  Licensee  must  propose  to 
own  at  least  twenty  percent  of  the 
voting  securities  of  the  proposed 
Section  301(d)Licensee. 

(c)  Capital  contribution.  A  subsidiary 
Section  301(d)  Licensee  must  receive 
capital  contributions  in  cash,  in  an 
amount  at  least  equal  to  the  minimum 
capital  requirement  under  §  107.210. 
Capital  contributed  by  a  participant 
Licensee  in  excess  of  the  required 
minimum  may  be  in  the  form  of 
securities  of  a  Disadvantaged  Business, 
valued  at  the  lower  of  cost  or  fair  value. 
A  participant  Licensee  must  treat  its 
entire  capital  contribution  to  the 
subsidiary  as  a  reduction  of  its 
Leveragable  Capital.  The  participant 
Licensee's  remaining  Leverageable 


Capital  must  be  sufficient  to  support  its 
outstanding  Leverage. 

(d)  No  transfer  of  Leverage.  A 
participant  Licensee  may  not  transfer  its 
Leverage  to  a  subsidiary  Section  301(d) 
Licensee. 

§107130    Reauirement  for  qualified 

management. 

When  applying  for  a  license,  you 
must  show,  to  the  satisfaction  of  SBA, 
that  your  current  or  proposed 
management  is  qualified  and  has  the 
knowledge,  experience,  and  capability 
necessary  for  investing  in  the  types  of 
businesses  contemplated  by  the  Act, 
these  regulations  and  your  business 
plan.  You  must  designate  at  least  one 
individual  as  the  official  responsible  for 
contact  with  SBA. 

§  107  140    SBA  approval  Of  initial 
Management  Expenses. 

i  1  _,     J  plan  to  obtain  Leverage,  you 
must  have  your  Management  Expenses 
approved  by  SBA  at  the  time  of 
licensing.  (See  §  107.520  for  the 
definition  of  Management  Expenses.) 

§  107,150     Managemei--'  ^-^a  ownership 
diversity  requirement 

You  must  have  diversity  between 
management  and  ownership  in  order  to 
be  licensed,  unless  you  do  not  plan  to 
obtain  Leverage.  To  establish  diversity, 
you  must  meet  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section 
unless  SBA  approves  otherwise. 

(a)  Requirement  one.  You  must  satisfy 
either  paragraph  (a)(1)  or  paragraph 
(a)(2)of  this  section. 

(1)  You  must  have  at  least  three 
shareholders  or  limited  partners,  or  at 
least  one  acceptable  Institutional 
Investor,  in  either  case  with  an  aggregate 
ownership  interest  equal  to  at  least  30 
percent  of  your  Regulatory  Capital.  Such 
investors  must  not  be  your  Associates 
(except  for  their  status  as  your 
shareholders  or  limited  partners)  or 
Affiliates  of  any  of  your  Associates.  For 
purposes  of  this  paragraph  (a)(1),  the 
following  Institutional  Investors  are 
acceptable: 

(i)  Entities  regulated  by  state  or 
Federal  authorities  satisfactory  to  SBA; 

(ii)  Public  or  private  employee 
pension  funds; 

(iii)  Trusts,  foundations,  or 
endowments  which  are  exempt  from 
Federal  income  taxation;  or 

(iv)  Other  Institutional  Investors 
satisfactory  to  SBA. 

(2)  Your  common  stock  or  limited 
partnership  interests  are  publicly 
traded. 

(b)  Requirement  two.  Your 
shareholders  or  limited  partners  may 
not  delegate  their  voting  rights  to  any 
other  Person  without  prior  SBA 


approval.  This  restriction  does  not 
apply  to: 

(1)  Publicly  traded  Licensees. 

(2)  Proxies  given  to  vote  at  single 
specified  meetings. 

(3)  Delegations  of  voting  rights  by 
your  investors  to  their  investment 
advisors,  provided  such  advisors  are  not 
your  Associates  (except  for  their  status 
as  your  shareholder  or  partner). 

(c)  Diversity  based  on  Licensee's 
parent  company.  If  you  do  not  have 
diversity  as  defined  in  paragraphs  (a) 
and  (b)  of  this  section,  SBA  in  its  sole 
discretion  may  accept  diversity 
achieved  on  the  same  basis  through 
your  parent  company  as  a  substitute.  As 
used  in  this  paragraph  (c),  "parent 
company"  means  an  entity  that  directly 
or  indirectly  has  an  interest  of  more 
than  50  percent  of  your  Regulatory 
Capital. 

(d)  Requirement  to  maintain  diversity 
after  licensing.  If  you  were  required  to 
have  diversity  between  management 
and  ownership  at  the  time  you  were 
licensed,  you  must  maintain  such 
diversity  while  you  have  outstanding 
Leverage  or  Earmarked  Assets,  unless 
SBA  approves  otherwise.  If,  at  any  time, 
you  no  longer  satisfy  the  diversity 
criteria  in  paragraph  (a)  or  (b)  of  this 
section,  you  must: 

(1)  Notify  SBA  within  10  days;  and 

(2)  Re-establish  diversity  within  six 
months. 

(e)  Exception  to  diversity  rule.  This 
§  107.150  does  not  apply  if  you  are  not 
licensed  to  issue  participating  securities 
and: 

(1)  You  received  your  license  before 
November  28,  1995;  or 

(2)  SBA  received  your  license 
application  before  November  28, 1995 
and,  as  of  such  date,  you  had  raised  the 
funds  needed  to  begin  operations  as 
contemplated  in  your  business  plan. 

§  1 07. 1 60    Special  rules  for  Licensees 
formed  as  limited  partnerships. 

A  limited  partnership  organized 
under  State  law  solely  for  ti\e  purpose 
of  performing  the  functions  and 
conducting  the  activities  contemplated 
under  the  Act  may  apply  for  a  license 
under  section  301(c)  or  section  301  (d) 
of  the  Act  ("Partnership  Licensee"). 

(a)  Number  of  Licensee's  General 
Partners.  If  you  are  a  Partnership 
Licensee,  you  must  have  as  your  general 
partnerfs)  at  least  two  individuals,  or  at 
least  one  corporation,  partnership,  or 
limited  liability  company  (LLC),  or  any 
combination  of  individuals, 
corporations,  partnerships,  or  LLCs. 

(b)  Entity  General  Partner  of  Licensee. 
A  general  partner  which  is  a 
corporation,  limited  liability  company 
or  partnership  (an  "Entity  General 
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Partner")  shall  be  organized  under  state 
law  solely  for  the  purpose  of  serving  as 
the  general  partner  of  one  or  more 
Licensees. 

(1)  SBA  must  approve  any  person 
who  will  serve  as  an  officer,  director, 
manager,  or  general  partner  of  the  Entity 
General  Partner.  This  provision  must  be 
stated  in  an  Entity  General  Partner's 
Certificate  of  Incorporation,  member 
agreement.  Limited  Partnership 
Agreement  or  other  similar  governing 
instrument  which  must,  in  each  case, 
accompany  the  license  application. 

(2)  An  Eintity  General  Partner  is 
subject  to  the  same  examination  and 
reporting  requirements  as  a  Licensee 
under  section  310(b)  of  the  Act.  The 
restrictions  and  obligations  imposed 
upon  a  Licensee  by  §§  107.1800  through 
107.1820,  and  107.30,  107.410  through 
107.450,  107.470.  107.475,  107.500, 
107.510.  107.585, 107.600,  107.680. 
107.690  through  107.692, 107.865,  and 
107.1910  apply  also  to  an  Entity  General 
Partner  of  a  Licensee. 

(3)  The  general  partner(s)  of  yoitf 
Entity  General  Partner(s)  will  be 
considered  your  general  partner. 

(4)  If  your  Entity  General  Partner  is  a 
limited  partnership,  its  limited  partners 
may  be  considered  your  Control 
Person(s)  if  they  meet  the  definition  for 
Control  Person  in  §  107.50. 

(5)  If  your  Entity  General  Partner  is  a 
limited  partnership,  it  is  subject  to 
paragraph  (a)  of  this  section. 

(c)  Other  requirements  for  Partnership 
Licensees.  If  you  are  a  Partnership 
Licensee: 

(1)  You  must  have  a  minimum 
duration  of  ten  years  or  two  years 
following  the  maturity  of  your  last- 
maturing  Leverage  security,  whichever 
is  longer.  After  10  years,  if  all  Leverage 
has  been  repaid  or  redeemed  and  all 
amounts  due  SBA,  its  agent,  or  Trustee 
have  been  paid,  the  Partnership 
Licensee  may  be  terminated  by  a  vote  of 
your  partners.  (For  purposes  of  this 
provision  SBA  is  not  considered  a 
partner.): 

(2)  None  of  your  general  partner(s) 
may  be  removed  or  replaced  by  your 
limited  partners  without  prior  written 
approval  of  SBA; 

|3)  Any  transferee  of.  or  successor  in 
interest  to,  your  general  partner  shall 
have  only  the  rights  and  liabilities  of  a 
limited  partner  pending  SBA's  written 
approval  of  such  transfer  or  succession; 
and 

(4)  You  must  incorporate  all  the 
provisions  in  this  paragraph  (c)  in  your 
Limited  Partnership  Agreement. 

(d)  Obligations  of  a  Control  Person. 
All  Control  Persons  are  bound  by  the 
disciplinary  provisions  of  sections  313 
and  314  of  the  Act  and  by  the  conflict- 


of-interest  rules  under  section  312  of  the 
Act.  The  term  Licensee,  as  used  in 
§§  107.30.  107.460.  and  107.680 
includes  all  of  the  Licensee's  Control 
Persons.  The  term  Licensee  as  used  in 
§  107.670  includes  only  the  Licensee's 
general  partnerfs).  The  conditions 
specified  in  §§  107.1800  through 
107.1820  and  §  107.1910  apply  to  all 
general  partners. 

(e)  Liability  of  general  partner  for 
partnership  debts  to  SBA.  Subject  to 
section  314  of  the  Act,  your  general 
partner  is  not  liable  solely  by  reason  of 
its  status  as  a  general  partner  for 
repayment  of  any  Leverage  or  debts  you 
owe  to  SBA  unless  SBA,  in  the  exercise 
of  reasonable  investment  prudence,  and 
with  regard  to  your  financial  soundness, 
determines  otherwise  prior  to  the 
purchase  or  guaranty  of  your  Leverage. 

(f)  Reorganization  of  Licensee.  A 
corporate  Licensee  wishing  to 
reorganize  as  a  Partnership  Licensee,  or 
a  Partnership  Licensee  wishing  to 
reorganize  as  a  Corporate  Licensee,  may 
apply  to  SBA  for  approval  under 
§107.470. 

(g)  Special  Leverage  requirement. 
Before  your  first  issuance  of  Leverage, 
you  must  furnish  SBA  with  evidence 
that  you  qualify  as  a  partnership  for  tax 
purposes,  either  by  a  ruling  from  the 
Internal  Revenue  Service,  or  by  an 
opinion  of  counsel. 

Capitalizing  an  SBIC 

{ 1 07.200    Adequate  capital  for  Ucenseea. 

You  must  meet  the  requirements  of 
this  §  107.200  to  qualify  for  a  license,  to 
continue  as  a  Licensee,  and  to  receive 
Leverage. 

(a)  You  must  have  enough  Regulatory 
Capital  to  provide  reasonable  assurance 
that: 

(1)  You  will  operate  soundly  and 
profitably  over  the  long  term;  and 

(2)  You  will  be  able  to  operate 
actively  in  accordance  with  your 
Articles  and  within  the  context  of  your 
business  plan,  as  approved  by  SBA. 

(b)  In  SBA's  sole  discretion,  you  must 
be  economically  viable,  taking  into 
consideration  actual  and  anticipated 
income  and  losses  on  your  Loans  and 
Investments,  and  the  experience  and 
qualifications  of  your  owners  and 
managers. 

S  107.210    Minimum  capital  requirements 
for  Ucanaaes. 

(a)  Minimum  capital  for  Section 
301(c)  Licensees — general  rule.  A 
Section  301(c)  Licensee  or  applicant 
must  have  Regulatory  Capital  (excluding 
commitments  from  your  investors)  of  at 
least  $2,500,000. 

(b)  Minimum  capital  for  Section 
301(d)  Licensees — general  rule.  A 


Section  301(d)  Licensee  or  applicant 
must  have  Regulatory  Capital  (excluding 
commitments  from  your  investors)  of  at 
least  $1,500,000. 

(c)  Exception  to  general  rule — 
ffvndfather  clause.  The  minimum 
capital  requirements  in  paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  if 
you  were  licensed  before  October  2, 
1990,  or  if  SBA  had  your  license 
application  on  file  before  October  2. 
1990  and  granted  you  a  license  on  the 
basis  of  such  application.  If  you  qualify 
for  this  exception,  you  must  have  at 
least  the  minimum  Private  Capital 
required  by  the  regulations  in  effect  on 
October  1.  1990. 

(d)  Additional  capital  requirements 
for  Licensees  seeking  Leverage.  If  you 
are  a  license  applicant  who  intends  to 
seek  Leverage,  see  §  107.220. 

§  107.220  Special  minimum  capital 
requirements  for  Licensaas  isauing 
leverage. 

(a)  Participating  Securities.  You  must 
have  Regulatory  Coital  of  at  least 
$10,000,000  in  order  to  apply  for 
Participating  Securities,  unless  you 
demonstrate  to  SBA's  satisfaction  that 
you  can  be  financially  viable  over  the 
long  term  with  a  lower  amount.  You  are 
not  permitted  under  any  circumstances 
to  apply  for  Participating  Securities  if 
your  Regulatory  Capital  is  less  than 
$5,000,000. 

(b)  Debentures.  If  you  are  licensed 
after  January  31. 1996.  you  must  have 
Regulatory  Capital  of  at  least  $5,000,000 
in  order  to  apply  for  Debentiu«s.  unless 
you  demonstrate  to  SBA's  satisfaction 
that  you  can  be  financially  viable  over 
the  long  term  with  a  lower  amount. 

(c)  Companies  licensed  before  October 
2.  1990.  If  §  107.210(c)  applies  to  you 
and  your  Regulatory  Capital  (excluding 
commitments  from  investors)  is  below 
$2,500,000  (for  a  Section  301(c) 
Licensee)  or  $1,500,000  (for  a  Section 
301(d)  Licensee): 

(1)  You  are  eligible  for  Leverage  (other 
than  refinancing)  only  if  you  can 
demonstrate  to  SBA's  satisfaction  that 
you  have  been  profitable  for  three  out  of 
your  last  four  fiscal  years  before 
applying  for  Leverage  and.  on  the 
average,  have  been  profitable  for  all 
such  fiscal  years. 

(2)  Even  if  you  do  not  satisfy 
paragraph  (c)(1)  of  this  section,  you  may 
apply  for  Leverage  needed  to  refinance 
any  Debenture  outstanding  on  October 
2, 1990,  one  time  only,  for  a  term  to  be 
determined  by  SBA. 

§  107.230    Permitted  sources  of  P"v3t« 
Capital  for  Licensees. 

Private  Capital  means  the  contributed 
capital  of  a  Licensee,  plus  unfunded 
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binding  commitments  by  Institutional 
Investors  (including  commitments 
evidenced  by  a  promissory  note)  to 
contribute  capital  to  a  Licensee. 

(a)  Contributed  capital.  For  purposes 
of  this  section,  contributed  capital 
means  the  paid-in  capital  and  paid-in 
surplus  of  a  Corporate  Licensee,  or  the 
partners'  contributed  capital  of  a 
Partnership  Licensee,  in  either  case 

'subject  to  the  limitations  in  paragraph 
(b)  of  this  section. 

(b)  Exclusions  from  Private  Capital. 
Private  Capital  does  not  include: 

(1)  Funds  borrowed  by  a  Licensee 
from  any  source. 

(2)  Funds  obtained  through  the 
issuance  of  Leverage. 

(3)  Funds  obtained  directly  or 
indirectly  from  any  Federal,  State,  or 
local  government,  or  any  government 
agency  or  instrumentality,  except  for 
funds  invested  by  a  public  pension  fund 
and  "Qualified  Non-private  Funds"  as 
defined  in  paragraph  (d)  of  this  section. 

(4)  Any  portion  of  a  commitment  ft-om 
an  Institutional  Investor  with  a  net 
worth  of  less  than  $10  million  that 
exceeds  10  percent  of  such  Institutional 
Investor's  net  worth  and  is  not  backed 
by  a  letter  of  credit  from  a  State  or 
National  bank  acceptable  to  SBA. 

(c)  Non-cash  capital  contributions. 
Capital  contributions  in  a  form  other 
than  cash  are  subject  to  the  limitations 
in  §  107.240. 

(d)  Qualified  Non-private  Funds. 
Private  Capital  includes  "Qualified 
Non-private  Funds"  as  defined  in  this 
paragraph  (d);  however,  investors  of 
Qualified  Non-private  Funds  must  not 
control,  directly  or  indirectly,  a 
Licensee's  management,  or  its  board  of 
directors  or  general  partner(s).  Qualified 
Non-private  Funds  are: 

(1)  Funds  directly  or  indirectly 
invested  in  any  Licensee  on  or  before 
August  16,  1982  by  any  Federal  agency 
except  SBA,  under  a  statute  explicitly 
mandating  the  inclusion  of  such  funds 
in  "Private  Capital"; 

(2)  Funds  directly  or  indirectly 
invested  in  any  Licensee  by  any  Federal 
agency  under  a  statute  that  is  enacted 
after  September  4,  1992,  explicitly 
mandating  the  inclusion  of  such  funds 
in  "Private  Capital"; 

(3)  Funds  invested  in  any  Licensee  or 
license  applicant  by  one  or  more  State 
or  local  government  entities  (including 
any  guarantee  extended  by  such 
entities)  in  an  aggregate  amount  that 
does  not  exceed  33  percent  of 
Regulatory  Capital;  and 

(4)  Funds  invested  in  any  Section 
301(d)  Licensee  or  such  license 
applicant  from  the  following  sources: 

(i)  A  State  financing  agency,  or  similar 
agency  or  instrumentality,  if  the  funds 


invested  are  derived  from  such  agency's 
net  income  and  not  from  appropriated 
State  or  local  funds;  and 

(ii)  Grants  made  by  a  state  or  local 
government  agency  or  instrumentality 
into  a  nonprofit  corporation  or 
institution  exercising  discretionary 
authority  with  respect  to  such  funds,  if 
SBA  determines  that  such  funds  have 
taken  on  a  private  character  and  the 
nonprofit  corporation  or  institution  is 
not  a  mere  conduit. 

(e)  You  may  not  accept  any  capital 
contribution  made  with  funds  borrowed 
by  a  Person  seeking  to  own  an  equity 
interest  (whether  direct  or  indirect, 
beneficial  or  of  record)  of  at  least  10 
percent  of  your  Private  Capital.  This 
exclusion  does  not  apply  if: 

(1)  Such  Person's  net  worth  is  at  least 
twice  the  amount  borrowed;  or 

(2)  SBA  gives  its  prior  wn-itten 
approval  of  the  capital  contribution. 

§  107.240    Limitations  orhlncluding  non- 
casti  capital  contributions  In  Private 
Capital. 

Non-cash  capital  contributions  to  a 
Licensee  or  license  applicant  are 
included  in  Private  Capital  only  if  they 
fall  into  one  of  the  following  categories: 

(a)  Direct  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by,  the  United  States. 

(b)  Services  rendered  or  to  be 
rendered  to  you,  priced  at  no  more  than 
their  fair  market  value. 

(c)  Tangible  assets  used  in  your 
operations,  priced  at  no  more  than  their 
fair  market  value. 

(d)  Shares  in  a  Disadvantaged 
Business  received  by  a  subsidiary 
Section  301(d)  Licensee  from  its  parent 
Licensee,  valued  at  the  lower  of  cost  or 
fair  value. 

(e)  Other  non-cash  assets  approved  by 
SBA. 

§107  250  Exclusion  Of  Stock  options 
issued  Dy  Licensee  from  Martagement 
Expenses. 

i>ta(,k  options  issued  by  any  Licensee, 
including  a  1940  or  1980  Act  Company, 
are  not  considered  compensation  and 
therefore  do  not  count  as  part  of  a 
Licensee's  Management  Expenses. 

Applying  for  an  SBIC  License 

§  107  300     License  acp^'cation  form  and 
lee. 

The  license  application  must  be 
submitted  on  SBA  Form  415  together 
with  a  processing  fee  computed  as 
follows: 

(a)  All  license  applicants  will  pay  a 
base  fee  of  $10,000. 

(b)  All  applicants  who  will  be 
Partnership  Licensees  will  pay  an 
additional  $5,000  fee.  for  a  total  of 
$15,000. 


(c)  All  applicants  who  will  be  issuing 
Participating  Securities  will  pay  an 
additional  $5,000  fee,  for  a  total  of 
$15,000,  or  a  total  fee  of  $20,000  if  they 
also  intend  to  be  Partnership  Licensees. 

Subpart  D — Changes  in  Ownership, 
Control,  or  Structure  of  Licensee; 
Transfer  of  License 

Changes  in  Control  or  Ownership  of 
Licensee 

§  107.400    Cfianges  in  ownersfiip  of  10 
percent  or  more  of  Licensee  but  no  ciiange 
of  Control. 

(a)  Prior  approval  requirements.  You 
must  obtain  SBA's  prior  written 
approval  for  any  proposed  transfer  or 
issuance  of  ownership  interests  that 
results  in  the  ownership  (beneficial  or  of 
record)  by  any  Person,  or  group  of 
Persons  acting  in  concert,  of  at  least  10 
percent  of  any  class  of  your  stock  or 
partnership  capital. 

(b)  Fee.  A  processing  fee  of  $200  must 
accompany  each  such  request  for 
approval  of  a  change  of  ownership. 

§  107.410    Cfianges  In  Control  of  Ucensee 
(tfirough  ctiange  in  ownership  or 
otherwise). 

(a)  Prior  approval  requirements.  You 
must  obtain  SBA — s  prior  written 
approval  for  any  proposed  transaction 
or  event  that  results  in  Control  by  any 
Person(s)  not  previously  approved  by 
SBA. 

(b)  Fee.  A  processing  fee  of  $10,000 
must  accompany  any  application  for 
approval  of  one  or  more  transactions  or 
events  that  will  result  in  a  transfer  of 
Control. 

§107.420    Prohibition  on  exercise  of 
ownership  or  Control  rights  in  Licensee 
before  SBA  approval. 

Without  prior  written  SBA  approval, 
no  change  of  ownership  or  Control  may 
take  effect  and  no  officer,  director, 
employee  or  other  Person  acting  on  your 
behalf  shall: 

(a)  Register  on  your  books  any  transfer 
of  ownership  interest  to  the  proposed 
new  owner(s); 

(b)  Permit  the  proposed  new  owner(s) 
to  exercise  voting  rights  with  respect  to 
such  ownership  interest  (including 
directly  or  indirectly  procuring  or 
voting  any  proxy,  consent  or 
authorization  as  to  such  voting  rights  at 
any  shareholders'  or  partnership 
meeting); 

(c)  Permit  the  proposed  new  owner(s) 
to  participate  in  any  manner  in  the 
conduct  of  your  affairs  (including 
exercising  control  over  your  books, 
records,  funds  or  other  assets; 
participating  directly  or  indirectly  in 
any  disposition  thereof;  or  serving  as  an 
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officer,  director,  partner,  employee  or 
agent);  or 

(d)  Allow  ownership  or  Control  to 
pass  to  another  Person. 

transactions  ;rwn  -nay  -r^^r-a**  jwrwjf s-iip  or 

Con  fro* 

You  must  promptly  noUfy  SBA  as 
soon  as  you  have  knowledge  of 
transactions  or  events  that  may  result  in 
a  transfer  of  Control  or  ownership  of  at 
least  10  percent  of  your  capital.  If  there 
is  any  doubt  as  to  whether  a  particular 
transaction  or  event  will  result  in  such 
a  change,  report  the  facts  to  SBA. 

^\Q7XA(j     Staodaras  gcivuminq  p-fux  -,H - 
approval  'Of  a  oroposed  'ransfef  o*  Control. 
ill.*,  a^j-.-jd.  -s  -jI    ._:j,ent  upon  full 
disclosure  of  the  real  parties  in  interest, 
the  source  of  funds  for  the  new  owners' 
interest,  and  other  data  requested  by 
SBA.  As  a  condition  of  approving  a 
proposed  transfer  of  control,  SBA  may: 

(a)  Require  an  increase  in  your 
Regulatory  Capital; 

(b)  Require  the  new  owners  or  the 
transferee's  Control  Person(s)  to  assume, 
in  writing,  personal  liability  for  your 
Leverage,  effective  only  in  the  event  of 
their  direct  or  indirect  participation  in 
any  transfer  of  Control  not  approved  by 
SBA;  or 

(c)  Require  compliance  with  any  other 
conditions  set  by  SBA. 

%  1 0  J  46v     sotttlcation  to  S8A  of  piedge  of 

laj  luu  luusi  notify  SBA  in  writing, 
within  30  calendar  days,  of  the  terms  of 
any  transaction  in  which: 

(1)  Any  Person,  or  group  of  Persons 
acting  in  concert,  pledges  shares  of  your 
stock  (or  equivalent  ownership 
interests)  as  collateral  for  indebtedness; 
and 

(2)  The  shares  pledged  are  at  least  10 
percent  of  your  Regulatory  Capital. 

(b)  If  the  transaction  creates  a  change 
of  ownership  or  Control,  you  must 
comply  with  §  107.400  or  §  107.410,  as 
appropriate. 

Restrictions  on  Common  Control  or 
Ownership  of  Two  or  More  Licensees 

%  107.460    Restrlctlcns  on  Common 
Cu<  ■ ! I  '<  t>r  ownership  of  two  (or  more) 

(a)  General  rule.  Without  SBA's  prior 
written  approval,  you  must  not  have  an 
officer,  director,  manager.  Control 
Person,  or  owner  (with  a  direct  or 
indirect  ownership  interest  of  at  least  10 
percent)  who  is  also: 

(1)  An  officer,  director,  manager. 
Control  Person,  or  owner  (with  a  direct 
or  indirect  ownership  interest  of  at  least 
10  percent)  of  another  Licensee;  or 


(2)  An  officer  or  director  of  any 
Person  that  directly  or  indirectly 
controls,  or  is  controlled  by.  or  is  under 
Common  Control  with,  another 
Licensee. 

(b)  Exceptions  to  general  rule.  This 
§  107.460  does  not  apply  to: 

(1)  Common  officers,  directors, 
managers,  or  owners  of  a  Section  301(c) 
Licensee  and  its  Section  301(d) 
subsidiary;  or 

(2)  Common  officers,  directors, 
managers.  Control  Persons,  or  owners  of 
two  (or  more)  Licensees  which  have  no 
Leverage. 

Change  in  Structure  of  Licensee 


S  107.470     S8A  «uf 
conaolldatton,  o' 


vaJ  of  I 

,3' txationof 


(a)  Prior  approval  requirements.  You 
may  not  merge,  consolidate,  change 
form  of  organization  (corporation  or 
partnership)  or  reorganize  without 
SBA's  prior  written  approval.  Any  such 
merger  or  consolidation  will  be  subject 
to  §  107.440. 

(b)  Fee.  A  processing  fee  of  $5,000 
must  accompany  any  application  for 
approval  of  a  change  in  your  form  of 
organization  (from  corporation  to 
partnership  or  partnership  to 
corporation). 

Transfer  of  License 

§  107.475    Transfer  of  Hcanae. 

You  may  not  transfer  your  license  in 
any  manner  without  SBA's  prior  written 
approval. 

Subpart  E — Managing  the  Operations 
of  a  Ucensee 

General  Requirements 

§  107.500    Lawful  operations  under  the  Act 
You  must  engage  only  in  the  activities 
contemplated  by  the  Act  and  in  no  other 
activities. 

§  107.501    Mentfflcstlon  as  a  Licensee. 

You  must  display  your  SBIC  license 
in  a  prominent  location.  You  must  also 
have  a  listed  telephone  number.  Before 
collecting  an  application  fee  or 
extending  Financing  to  a  Small 
Business,  you  must  obtain  a  written 
statement  from  the  concern 
acknowledging  its  awareness  that  you 
are  "a  Federal  licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended." 


§107.502    RapraMfHaUofM  to  ttM  public. 

You  may  not  represent  or  imply  to 
anyone  that  the  SBA,  the  U.S. 
Government  or  any  of  its  agencies  or 
officers  has  approved  any  ownership 
interests  you  have  issued  or  obligations 


you  have  incurred.  Be  certain  to  include 
a  statement  to  this  effect  in  any 
solicitation  to  investors.  Example:  You 
may  not  represent  or  imply  that  "SBA 
stands  behind  the  Licensee"  or  that 
"Your  capital  is  safe  because  SBA's 
experts  review  proposed  investments  to 
make  sure  they  are  safe  for  the 
Licensee." 

5  '0?  503     jcense*  s  jOoplion  o*  an 
dpprowed  VaiuatKxi  Poitcy. 

(a)  SBA  approval.  You  must  have  a 
written  valuation  policy  for  use  in 
determining  the  value  of  your  Loans  and 
Investments.  You  must  include  this 
policy  as  part  of  your  initial  application 
to  SBA. 

(b)  Adopting  SBA 's  valuation 
guidelines/automatic  approval.  If  you 
adopt  the  exact  wording  of  the  Model 
Valuation  Policy,  "Valuation  Guidelines 
for  SBICs",  and  make  absolutely  no 
additions  or  changes,  then  SBA  will 
automatically  accept  your  Valuation 
Policy.  With  SBA's  prior  written 
approval,  you  may  adopt  a  policy  that 
diners  from  the  model. 

(c)  Licensee's  adoption  of  policy.  Your 
board  of  directors  or  general  partners 
will  be  solely  responsible  for  adopting 
your  Valuation  Policy  and  for  using  it  to 
prepare  valuations  of  your  Loans  and 
Investments  for  submission  to  SBA.  If 
SBA  reasonably  believes  that  your 
valuations,  individually  or  in  the 
aggregate,  are  materially  misstated,  it 
reserves  the  right  to  require  you  to 
engage,  at  your  expense,  an  independent 
third  party,  acceptable  to  SBA,  to 
substantiate  the  valuations. 

(d)  Frequency  of  valuations.  (1)  If  you 
have  outstanding  Leverage  or  Earmarked 
Assets,  you  must  value  your  Loans  and 
Investments  at  the  end  of  the  second 
quarter  of  your  fiscal  year,  and  at  the 
end  of  your  fiscal  year. 

(2)  Otherwise,  you  must  value  your 
Loans  and  Investments  only  at  your 
fiscal  year  end. 

(3)  On  a  case-by-case  basis,  SBA  may 
require  you  to  perform  valuations  more 
fi^uently. 

(4)  You  must  report  material  adverse 
changes  in  valuations  at  least  quarterly, 
within  thirty  days  following  the  close  of 
the  quarter. 

(e)  Review  of  valuations  by 
independent  public  accountant.  Your 
independent  public  accountant  must 
review  only  valuations  performed  as  of 
the  end  of  your  fiscal  year.  The 
accountant's  responsibility  includes 
reviewing  your  valuation  procedures 
and  the  implementation  of  such 
procedures,  including  adequacy  of 
documentation.  The  accountant  also  has 
reporting  responsibilities  concerning  the 
results  of  this  review. 
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§107.504     Computet  capability 
requirements  oi  Licensee 

You  must  have  a  personal  computer 
with  a  modem,  and  be  able  to  use  this 
equipment  to  prepare  reports  (using 
SBA-provided  software)  and  transmit 
them  by  modem  to  SBA 

§  107.505    Facsimile  requirement. 

You  must  be  able  to  receive  fax 
messages  24  hours  per  day  at  your 
primary  office. 

§  107.506    Safeguardinq  Licensee  s  assets/ 
Internal  controls. 

You  must  adopt  a  plan  to  safeguard 
your  assets  and  monitor  the  reliability  of 
your  financial  data,  personnel,  Portfolio, 
funds  and  equipment.  You  must  provide 
your  bank  and  custodian  with  a  certified 
copy  of  your  resolution  or  other  formal 
document  describing  your  control 
procedures. 

§107.507    Violations  based  on  false  filings 

and  "0'^De'''ofmance  of  agreements  with 
SBA. 

The  following  shall  constitute  a 
violation  of  this  part: 

(a)  Nonperformance.  Nonperformance 
of  any  of  the  requirements  of  any 
Debenture,  Participating  Security  or 
Preferred  Security,  or  of  any  written 
agreement  with  SBA. 

(b)  False  statement.  In  any  document 
submitted  to  SBA: 

(1)  Any  false  statement  knowingly 
made;  or 

(2)  Any  misrepresentation  of  a 
material  fact;  or 

(3)  Any  failure  to  .state  a  material  fact. 
A  material  fact  is  any  fact  which  is 
necessary  to  make  a  statement  not 
misleading  in  light  of  the  circumstances 
under  which  the  statement  was  made. 

§107.508    Accessifc  e  o!tiCe 

You  must  maintain  an  office  that  is 
convenient  to  the  public  and  is  open  for 
business  during  normal  working  hours. 

§107.509     EmplcyT^er^;  of  SBA  officials 

Without  SBA's  prior  written  approval, 
for  a  period  of  two  years  after  the  date 
of  your  most  recent  issuance  of  Leverage 
(or  the  receipt  of  ajiy  SBA  Assistance  as 
defined  in  part  105  of  this  chapter),  you 
are  not  permitted  to  employ,  offer 
employment  to,  or  retain  for 
professional  services,  any  person  who: 

(a)  Served  as  an  officer,  attorney, 
agent,  or  employee  of  SBA  on  or  within 
one  year  before  such  date;  and 

(b)  As  such,  occupied  a  position  or 
engaged  in  activities  which,  in  SBA's 
determination,  involved  discretion  with 
respect  to  the  granting  of  Assistance 
under  the  Act. 


Management  and  Compensation 

§107.510     SBA  approval  of  Licensee  8 
Investment  Advlser'Manager 

You  may  employ  an  Investment 
Adviser/Manager  who  will  be  subject  to 
the  supervision  of  your  board  of 
directors  or  general  partner.  If  you  have 
Leverage  or  plan  to  seek  Leverage,  you 
must  obtain  SBA's  prior  written 
approval  of  the  management  contract. 
SBA's  approval  of  an  Investment/ 
Advisor  Manager  for  one  Licensee  does 
net  indicate  approval  of  that  manager 
for  any  other  Licensee. 

(a)  Management  contract.  The 
contract  must: 

(1)  Specify  the  services  the 
Investment  Adviser/manager  will  render 
to  you  and  to  the  Small  Businesses  in 
your  Portfolio;  and 

(2)  Indicate  the  basis  for  computing 
Management  Expenses. 

(b)  Material  change  to  approved 
management  contract.  If  there  is  a 
material  change,  both  you  and  SBA 
must  approve  such  change  in  advance. 
If  you  are  uncertain  if  the  change  is 
material,  submit  the  proposed  revision 
to  SBA. 

§107  520     Managemerii  expenses  of  a 
Licensee 

SBA  must  approve  any  increases  in 
your  Management  Expenses  if  you  have 
outstanding  Leverage  or  Earmarked 
Assets. 

(a)  Definition  of  Management 
Expenses.  Management  Expenses 
include: 

(1)  Salaries; 

(2)  Office  expenses; 

(3)  Travel; 

(4)  Business  development; 

(5)  Office  and  equipment  rental; 

(6)  Bookkeeping;  and 

(7)  Expenses  related  to  developing, 
investigating  and  monitoring 
investments. 

(b)  Management  Expenses  do  not 
include  services  provided  by 
specialized  outside  consultants,  outside 
lawyers  and  independent  public 
accountants,  if  they  perform  services  not 
generally  performed  by  a  venture  capital 
company. 

(c;  If  your  Management  Expenses  have 
not  already  been  approved  by  SBA,  you 
must  submit  such  expenses  for  approval 
with  your  SBA  Form  468  for  your  first 
fiscal  year  ending  after  January  31,  1996. 

Cash  Management  by  a  Licensee 

§  107.530    Restrictions  on  investments  of 
idle  funds  by  leveraged  Licensees. 

[aj  AppiicuC'iiity  of  this  section.  This 
§  107.530  applies  if  you  have 
outstanding  Leverage  or  if  you  have 
applied  for  Leverage. 


(b)  Permitted  investments  of  idle 
funds.  Funds  not  invested  in  Small 
Businesses  must  be  maintained  in: 

(1)  Direct  obligations  of,  or  obligations 
guaranteed  as  to  principal  and  interest 
by,  the  United  States,  which  mature 
within  15  months  from  the  date  of  the 
investment;  or 

(2)  Repurchase  agreements  with 
federally  insured  institutions,  with  a 
maturity  of  seven  days  or  less.  The 
securities  underlying  the  repurchase 
agreements  must  be  direct  obligations 
of,  or  obligations  guaranteed  as  to 
principal  and  interest  by,  the  United 
States.  The  securities  must  be 
maintained  in  a  custodial  account  at  a 
federally  insured  institution;  or 

(3)  Certificates  of  deposit  with  a 
maturity  of  one  year  or  less,  issued  by 
a  federally  insured  institution;  or 

(4)  A  deposit  account  in  a  federally 
insured  institution,  subject  to  a 
withdrawal  restriction  of  one  year  or 
less;  or 

(5)  A  checking  account  in  a  federally 
insured  in.stitution;  or 

(6)  A  reasonable  petty  cash  fund. 

(c)  Deposit  of  funds  in  excess  of  the 
insured  amount.  (1)  You  are  permitted 
to  deposit  funds  in  a  federally  insured 
institution  in  excess  of  the  institution's 
insured  amount,  but  only  if  the 
institution  is  "well  capitalized"  in 
accordance  with  the  definition  set  forth 
in  regulations  of  the  Federal  Deposit 
Insurance  Corporation,  as  amended  (12 
CFR  325.103). 

(2)  Exception:  You  may  make  a 
temporary  deposit  (not  to  exceed  30 
days)  in  excess  of  the  insured  amount,  - 
in  a  transfer  account  established  to 
facilitate  the  receipt  and  disbursement 
of  funds  or  to  hold  funds  necessary  to 
honor  Commitments  issued. 

(d)  Deposit  of  funds  in  Associate 
institution.  A  deposit  in,  or  a  repurchase 
agreement  with,  a  federally  insured 
institution  that  is  your  Associate  is  not 
considered  a  Financing  of  such 
Associate  under  §  107.730,  provided  the 
terms  of  such  deposit  or  repurchase 
agreement  are  no  less  favorable  than 
those  available  to  the  general  public. 

Borrowing  by  Licensees  From  Non-SBA 
Sources 

§  107.550    Prior  approval  of  secured  third- 
party  debt  of  leveraged  Licensees. 

(a)  Definition.  In  this  §  107.550, 
"secured  third-party  debt"  means  any 
non-SBA  debt  secured  by  any  of  your 
assets,  including  secured  guarantees  and 
other  contingent  obligations  that  you 
voluntarily  assume,  secured  lines  of 
credit,  and  secured  Temporary  Debt  of 
a  Licensee  with  outstanding 
Participating  Securities. 
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(bj  General  rule.  11  you  have 
outstanding  Leverage,  you  must  get 
SBA's  written  approval  before  you  incur 
any  secured  third-party  debt  or 
refinance  any  debt  with  secured  third- 
party  debt,  including  any  renewal  of  a 
secured  line  of  credit,  increase  in  the 
maximum  amount  available  under  a 
secured  line  of  credit,  or  expansion  of 
the  scope  of  a  security  interest  or  lien. 
For  purposes  of  this  paragraph  (b). 
"expansion  of  the  scope  of  a  security 
interest  or  lien"  does  not  include  the 
substitution  of  one  asset  or  group  of 
assets  for  another,  provided  the  asset 
values  (as  reported  on  your  most  recent 
annual  Form  468)  are  comparable. 

(c)  Additional  rule  for  secured  lines  of 
credit  in  existence  on  April  8,  1994.  If 
you  have  outstanding  Leverage  and  you 
have  a  secured  line  of  credit  that  was 
created  on  or  before  April  8,  1994,  you 
must  receive  SBA's  written  approval  of 
the  line  before  you  increase  the  amounts 
outstanding  thereunder. 

(d)  Conditions  for  SB  A  appmvat.  As  a 
condition  of  granting  its  approval  under 
this  §  107.550.  SBA  may  impose  such 
restrictions  or  limitations  as  it  deems 
appropriate,  taking  into  account  your 
historical  performance,  current  financial 
position,  proposed  terms  of  the  secured 
debt  and  amount  of  aggregate  debt  you 
will  have  outstanding  (including 
Leverage).  SBA  will  not  favorably 
consider  any  requests  for  approval 
which  include  a  blanket  lien  on  all  your 
assets,  or  a  security  interest  in  your 
investor  commitments  in  excess  of  125 
percent  of  the  proposed  borrowing. 

(e)  Thirty  day  approval.  Unless  SBA 
notifies  you  otherwise  within  30  days 
after  it  receives  your  request,  you  may 
consider  your  request  automatically 
approved  if: 

(1)  You  are  in  regulatory  compliance; 

(2)  The  security  interest  in  your  assets 
is  limited  to  either  those  assets  being 
acquired  with  the  borrowed  funds  or  an 
asset  coverage  ratio  of  no  more  than  2:1; 

(3)  Your  Leverage  does  not  exceed  150 
percent  of  your  Leverageable  Capital; 
and 

(4)  Your  request  is  for  approval  of  a 
secured  line  of  credit  that  would  not 
cause  your  total  outstanding  borrowings 
(not  including  Leverage)  to  exceed  50 
percent  of  your  Leverageable  Capital. 

§107.560    Subordination  of  SBA's  creditor 
position. 

(a)  Debentures  purchased  or 
guaranteed  on  or  before  July  1,  1991. 
Under  the  terms  of  any  Debenture 
purchased  or  guaranteed  by  SBA  on  or 
before  July  1.  1991.  SBA's  unsecured 
claims  against  you.  as  a  Debenture- 
holder  or  as  subrogee,  are  subordinated 
in  favor  of  all  your  other  creditors, 


except  tu  the  extent  that  such  claims 
may  be  subject  to  equitable 
subordination  in  SBA's  favor. 

(b)  Debentures  purchased  or 
guaranteed  after  July  1.  1991.  including 
refinancings  of  Debentures  previously 
purchased  or  guaranteed.  (1)  Under  the 
terms  of  any  Debenture  purchased  or 
guaranteed  by  SBA  after  July  1,  1991, 
SBA's  unsecured  claims  against  you.  as 
a  Debenture-holder  or  as  subrogee,  are 
subordinated  only  in  favor  of  non- 
Associate  lenders:  and.  to  the  extent  that 
your  indebtedness  to  such  lenders 
exceeds  the  lesser  of  $10,000,000  or  200 
percent  of  your  Regulatory  Capital 
(determined  as  of  the  date  your 
Debentures  were  purchased  or 
guaranteed).  SBA's  un.secured  claims 
enjoy  parity  with  those  of  other 
unsecured  creditors,  except  with  respect 
to  indebtedness  created  on  or  before 
July  1.  1991. 

(2)  In  order  to  induce  others  to  lend 
you  money  after  your  Debenture  has 
been  purchased  or  guaranteed.  SBA  may 
agree  in  writing  on  a  case-by-case  basis 
to  subordinate  its  unsecured  claims,  on 
such  terms  as  it  may  determine,  in  favor 
of  one  or  more  of  your  Associates,  or  in 
favor  of  other  lenders  in  excess  of  the 
amounts  mentioned  in  paragraph  (b)(1) 
of  this  section. 

(3)  SBA  reserves  the  authority  to 
refuse  to  subordinate  its  claims  if  it 
determines,  at  the  time  you  request  your 
Debenture  be  purchased  or  guaranteed, 
that  the  exercise  of  reasonable 
investment  prudence  and  your  financial 
condition  warrant  such  refusal. 

5 107.570    Restrictions  on  ttilrd-party  debt 
of  Issuers  of  Participating  Securities. 

(a)  General.  Temporary  Debt  is  the 
only  debt  (other  than  Leverage)  that  you 
are  permitted  to  incur  if  you  have 
applied  to  issue  Participating  Securities 
or  if  you  have  outstanding  Participating 
Securities.  For  additional  rules 
governing  seciu"ed  Temporary  Debt,  see 
§107.550. 

(b)  Definition  of  Temporary  Debt. 
Temporary  Debt  means  your  short-term 
borrowings  if: 

(1)  Such  borrowings  are  for  the 
purpose  of  maintaining  your  operating 
liquidity  or  providing  funds  for  a 
particular  Financing  of  a  Small 
Business; 

(2)  The  funds  are  borrowed  from  a 
regulated  financial  institution  or  a 
regulated  credit  company  (or.  if 
approved  by  SBA  on  a  case-by-case 
basis,  from  non-regulated  lenders 
including  shareholders  or  partners); 

(3)  Your  total  outstanding  borrowings 
(not  including  Leverage)  do  not  exceed 
50  percent  of  your  Leverageable  Capital; 
and 


(4)  All  such  borrowings  are  fully  paid 
off  for  at  least  30  consecutive  days 
during  your  fiscal  year  so  that  you  have 
no  outstanding  third-party  debt  for  30 
days. 

Voluntary  Decrease  in  Licensee's 
Regulatory  Capital 

§  107.585    Voluntary  decrease  In 
Licensee's  Regulatory  Capital. 

You  must  obtain  SBA's  prior  written 
approval  to  reduce  your  Regulatory 
Capital  by  more  than  two  percent  in  any 
fiscal  year,  unless  otherwise  permitted 
under  §§  107.1560  and  107.1570.  At  all 
times,  you  must  retain  sufficient 
Regulatory  Capital  to  meet  tjie 
minimum  capital  requirements  in  the 
Act  and  §  107.210,  and  sufficient 
Leverageable  Capital  to  avoid  having 
excess  Leverage  in  violation  of  section 
303  of  the  Act  and  §§  107.1150  through 
107.1170. 

Requirement  To  Conduct  Active 
Investment  Operations 

§  107.590    Licensee's  requirement  to 
maintain  active  operations. 

(a)  Activity  test.  You  must  conduct 
active  operations,  as  determined  under 
this  §  107.590,  as  a  condition  of  your 
license.  You  will  be  considered  active  if: 

(1)  During  the  eighteen  months 
preceding  your  most  recent  fiscal  year 
end,  you  made  Financings  totaling  at 
least  20  percent  of  your  Regulatory 
Capital;  or 

(2)  Your  idle  funds  did  not  exceed  20 
percent  of  your  total  assets  (at  cost)  at 
your  most  recent  fiscal  year  end. 

(b)  Permitted  exceptions  to  activity 
requirements.  You  are  considered  active 
if  your  failure  to  meet  the  requirements 
in  paragraph  (a)  of  this  section  is  the 
result  of  one  or  more  of  the  following 
factors: 

(1)  Your  excess  idle  funds  are  the 
result  of  the  receipt,  within  the  previous 
nine  months,  of  realized  gains, 
repayments,  additional  capital 
contributions,  or  Leverage. 

(2)  It  is  necessary  for  you  to  maintain 
excess  idle  funds  to  conduct  your 
operations  because: 

(i)  Your  unfunded  commitments  from 
investors  are  no  more  than  20  percent  of 
your  Regulatory  Capital;  and 

(ii)  You  cannot  receive  additional 
Leverage,  solely  because  SBA  has 
insufficient  funds  available. 

(3)  You  have  not  made  sufficient 
Financings  because  of  a  lack  of  available 
funds,  evidenced  by  Loans  and 
Investments  (at  cost)  equal  to  at  least  90 
percent  of  your  Combined  Capital  as  of 
your  most  recent  fiscal  year  end. 

(4)  You  have  not  made  sufficient 
Financings  solely  because  SBA  has 


restricted  your  ability  to  make 
investments. 

(c)  Applicability  of  activity 
requirements.  The  activity  requirements 
in  paragraph  (a)  of  this  section  do  not 
apply  if  you  have  filed  a  "Wind-up 
Plan"  approved  by  SBA.  "Wind-up 
Plan"  means  a  plan  that  you  prepare 
when  you  decide  that  you  will  no  longer 
make  any  Financings  other  than  follow- 
on  investments,  and  that  you  update 
annually  when  you  file  your  SBA  Form 
468.  The  plan  must  contain  your  best 
estimates  of  the  following: 

(1)  The  remaining  nunmer  of  years 
you  expect  to  operate. 

(2)  For  each  of  your  Loans  and 
Investments,  the  expected  liquidation 
date  and  anticipated  proceeds. 

(3)  The  timing  of  your  repayment  of 
obligations  to  SBA. 

(4)  The  timing  and  amount  of  any 
planned  reductions  in  your 
Management  Expenses. 

(d)  Phase-in  of  activity  requirements. 
(1)  General  rule.  You  must  meet  the 
activity  requirements  in  this  §  107.590 
as  of  the  end  of  your  first  full  fiscal  year 
beginning  after  January  31.  1996.  Until 
then,  you  will  be  considered  active  if 
you  meet  the  activity  requirements  in 
effect  on  January  30,  1996. 

(2)  Rule  for  new  Licensees.  If  you 
received  your  license  after  January  31, 
1996,  or  if  you  received  your  license 
less  than  eighteen  months  before  the 
fiscal  year  end  determined  under 
paragraph  (d)(1)  of  this  section,  you 
must  meet  the  activity  requirements  in 
this  §  107.590  as  of  the  end  of  your 
second  full  fiscal  year  beginning  after 
the  date  you  received  your  license. 

SL.:.p.3n  f     Recordkeeping,  Reporting, 
and  Examination  Requirements  ^or 
Licensees 

Recordkeeping  Requirements  for 
Licensees 

§107.600     Gener.Ti  'equ^rer^1^^^!  'or 
Licensee  to  matntain  and  preserve  records. 

(a)  Maintaining  your  accounting 
records.  You  must  establish  and 
maintain  your  accounting  records  using 
SBA's  standard  chart  of  accounts  for 
I.irensees.  unless  SBA  approves 
otherwise. 

(b)  Location  of  records.  You  must 
keep  the  following  records  at  your 
principal  place  of  business  or,  in  the 
case  of  paragraph  (b)(3)  of  this  section, 
at  the  branch  office  that  is  primarily 
responsible  for  the  transaction: 

(1)  All  your  accounting  and  other 
financial  records; 

(2)  All  minutes  of  meetings  of 
directors,  stockholders,  executive 
committees,  partners,  or  other  officials; 
and 
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(3)  All  documents  and  supporting 
materials  related  to  your  business 
transactions,  except  for  any  items  held 
by  a  custodian  under  a  written 
agreement  between  you  and  a  Portfolio 
Concern  or  non-SBA  lender,  or  any 
securities  held  in  a  safe  deposit  box,  or 
by  a  licensed  securities  broker  in  an 
amount  not  exceeding  the  broker's  per- 
account  insurance  coverage. 

(c)  Preservation  of  records.  You  must 
retain  all  the  records  that  are  the  basis 
for  your  financial  reports.  Such  records 
must  be  preserved  for  the  periods 
specified  in  this  paragraph  (c),  and  must 
remain  accessible  for  the  first  two  years 
of  the  preservation  period. 

(1)  You  must  preserve  for  at  least  15 
years  or,  in  the  case  of  a  Partnership 
Licensee,  at  least  two  years  beyond  the 
date  of  liquidation: 

(i)  All  your  accounting  ledgers  and 
journals,  and  any  other  records  of  assets, 
asset  valuations,  liabilities,  equity, 
income,  and  expenses. 

(ii)  Your  Articles,  bylaws,  minute 
books,  and  license  application. 

(iii)  All  documents  evidencing 
ownership  of  the  Licensee  including 
ownership  ledgers,  and  ownership 
transfer  registers. 

(2)  You  must  preserve  for  at  least  six 
years  all  supporting  documentation 
(such  as  vouchers,  bank  statements,  or 
canceled  checks)  for  the  records  listed 
in  paragraph  {b)(l)  of  this  section. 

(3)  After  final  disposition  of  any  item 
in  your  Portfolio,  you  must  preserve  for 
at  least  six  years: 

(i)  Financing  applications  and 
Financing  instruments. 

(ii)  All  loan,  participation,  and  escrow 
agreements. 

(iii)  Size  status  declarations  (SBA 
Form  480)  and  Financing  Eligibility 
Statements  (SBA  Form  1941). 

(iv)  Any  capital  stock  certificates  and 
warrants  of  the  Portfolio  Concern  that 
you  did  not  surrender  or  exercise. 

(v)  All  other  documents  and 
supporting  material  relating  to  the 
Portfolio  Concern,  including 
correspondence. 

(4)  You  may  substitute  a  microfilm  or 
computer-scanned  or  generated  copy  for 
the  original  of  any  record  covered  by 
this  paraernoh  (c). 

§  107  610    Required  certifications  (or  Loans 
and  Investments. 

For  each  of  your  Loans  and 
Investments,  you  must  have  the 
documents  listed  in  this  section.  You 
must  keep  these  documents  in  your  files 
and  make  them  available  to  SBA  upon 
request. 

(a)  SBA  Form  480,  the  Size  Status 
Declaration,  executed  both  by  you  and 
by  the  concern  you  are  financing.  By 


executing  this  document,  both  parties 
certify  that  the  concern  is  a  Small 
Business.  For  securities  purchased  from 
an  underwriter  in  a  public  offering,  you 
may  substitute  a  prospectus  showing 
that  the  concern  is  a  Small  Business. 

(b)  SBA  Form  652,  a  certification  by 
the  concern  you  are  financing  that  it 
will  not  illegally  discriminate  (see  part 
112  of  this  chapter). 

(c)  SBA  Form  1941  (for  Section  391(d) 
Licensees  only),  executed  both  by  you 
and  by  the  concern  you  are  financing. 
By  executing  this  document,  both 
parties  certify  that  the  concern  is  a 
Disadvantaged  Business. 

(d)  A  certification  by  the  concern  you 
are  financing  of  the  intended  use  of  the 
proceeds.  For  securities  purchased  from 
an  underwriter  in  a  public  offering,  you 
may  substitute  a  prospectus  indicating 
the  intended  use  of  proceeds. 

§107.620     Requirements  to  obtain 
information  from  Portfolio  Concerns. 

All  the  information  required  by  this 
section  is  subject  to  the  requirements  of 
§  107.600  and  must  be  in  English. 

(a)  Information  for  initial  Financing 
decision.  Before  extending  any 
Financing,  you  must  require  the 
applicant  to  submit  such  financial 
statements,  plans  of  operation 
(including  intended  use  of  financing 
proceeds),  cash  flow  analyses  and 
projections  as  are  necessary  to  support 
your  investment  decision.  The 
information  submitted  must  be 
consistent  with  the  size  and  type  of  the 
business  and  the  amount  of  the 
proposed  Financing. 

(b)  Updated  financial  information.  (1) 
The  terms  of  each  Financing  must 
require  the  Portfolio  Concern  to  provide, 
at  least  annually,  sufficient  financial 
information  to  enable  you  to  perform 
the  following  required  procedures: 

(i)  Evaluate  the  financial  condition  of 
the  Portfolio  Concern  for  the  purpose  of 
valuing  your  investment; 

(ii)  Determine  the  continued 
eligibility  of  the  Portfolio  Concern;  and 

(iii)  Verify  the  use  of  Financing 
proceeds. 

(2)  The  information  submitted  to  you 
must  be  certified  by  the  president,  chief 
executive  officer,  treasurer,  chief 
financial  officer,  general  partner,  or 
proprietor  of  the  Portfolio  Concern. 

(3)  For  financial  and  valuation 
purposes,  you  may  accept  a  complete 
copy  of  the  Federal  income  tax  return 
filed  by  the  Portfolio  Concern  (or  its 
proprietor)  in  lieu  of  financial 
statements,  but  only  if  appropriate  for 
the  size  and  type  of  the  business 
involved. 

(4)  The  requirements  in  this 
paragraph  (b)  do  not  apply  when  you 
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acquire  securities  from  an  underwriter 
in  a  public  offering  (see  §  107.825).  In 
that  case,  you  must  keep  copies  of  all 
reports  furnished  by  the  Portfolio 
Concern  to  the  holders  of  its  securities. 

(c)  Information  required  for 
examination  purposes.  You  must  obtain 
any  information  requested  by  SBA's 
examiners  for  the  purpose  of  verifying 
the  certifications  made  by  a  Portfolio 
Concern  under  §  107.610.  In  this  regard, 
your  Financing  documents  must  contain 
provisions  requiring  the  Portfolio 
Concern  to  give  you  and/or  SBA's 
examiners  access  to  its  books  and 
records  for  such  purpose. 

Reporting  Requirements  for  Licensees 

5  '  07.630     Requirement  fof  Ucensees  to 
'  <e  financial  statements  with  SBA  (Form 

(a J  Annual  filing  of  Form  468.  For 
each  fiscal  year,  you  must  submit  to 
SBA  financial  statements  and 
supplementary  information  prepared  on 
SBA  Form  468.  You  must  file  Form  468 
on  or  before  the  last  day  of  the  third 
month  following  the  end  of  your  fiscal 
year,  except  for  the  information  required 
under  paragraph  (e)  of  this  section, 
which  must  be  filed  on  or  before  the  last 
day  of  the  fifth  month  following  the  end 
of  vour  fiscal  year. 

(1)  Audit  of  Form  468.  The  annual 
Form  468  must  be  audited  by  an 
independent  public  accountant 
acceptable  to  SBA. 

(2  J  Insurance  requirement  for  public 
accountant.  Unless  SBA  approves 
otherwise,  your  independent  public 
accountant  must  carry  at  least 
$1,000,000  of  Errors  and  Omissions 
insurance,  or  be  self-insured  and  have  a 
net  worth  of  at  least  $1,000,000. 

(b)  Interim  filings  of  Form  468.  When 
requested  by  SBA,  you  must  file  interim 
reports  on  Form  468.  SBA  may  require 
you  to  file  the  entire  form  or  only 
certain  statements  and  schedules.  You 
must  file  such  reports  on  or  before  the 
last  day  of  the  month  following  the  end 
of  the  reporting  period.  If  you  have  an 
outstanding  Leverage  commitment  from 
SBA.  see  the  filing  requirements  in 
§107.1220. 

(c)  Standards  for  preparation  of  Form 
468.  You  must  prepare  SBA  Form  468 
in  accordance  with  SBA's  Accounting 
Standards  and  Financial  Reporting 
Requirements  for  Small  Business 
Investment  Companies. 

(d)  Where  to  file  Form  468.  Submit  all 
filings  of  Form  468  to  the  Investment 
Division  of  SBA. 

(e)  Reporting  of  economic  impact 
information  on  Form  468.  Your  annual 
filing  of  SBA  Form  468  must  include  an 
assessment  of  the  economic  impact  of 
each  Financing,  specifying  the  full-time 


equivalent  jobs  created  or  retained,  and 
the  impact  of  the  Financing  on  the 
revenues  and  profits  of  the  business  and 
on  taxes  paid  by  the  business  and  its 
employees. 

f  1 07.640    Requirement  to  file  Portfolio 
Rnancing  Reports  (SBA  Form  1031). 

For  each  Financing  of  a  Small 
Business  (excluding  guarantees),  you 
must  submit  a  Portfolio  Financing 
Report  on  SBA  Form  1031  within  30 
days  of  the  closing  date. 

§  107.650    Requirement  to  report  portfolio 
valuations  to  SBA. 

You  must  determine  the  value  of  your 
Loans  and  Investments  in  accordance 
with  §  107.503.  You  must  report  such 
valuations  to  SBA  within  90  days  of  the 
end  of  the  fiscal  year  in  the  case  of 
annual  valuations,  and  within  30  days 
following  the  close  of  other  reporting 
periods.  You  must  report  material 
adverse  changes  in  valuations  at  least 
quarterly,  within  thirty  days  following 
the  close  of  the  quarter. 

§  1 07. 660    Othe  r  Items  required  to  be  flied 
by  Licensee  wltii  SBA. 

(a)  Reports  to  owners.  You  must  give* 
SBA  a  copy  of  any  report  you  furnish  to 
your  investors,  including  any 
prospectus,  letter,  or  other  publication 
concerning  your  financial  operations  or 
those  of  any  Portfolio  Concern. 

(b)  Documents  filed  with  SEC.  You 
must  give  SBA  a  copy  of  any  report, 
application  or  document  you  file  with 
the  Securities  and  Exchange 
Commission. 

(c)  Litigation  reports.  When  you 
become  a  party  to  litigation  or  other 
proceedings,  you  must  give  SBA  ia 
report  within  30  days  that  describes  the 
proceedings  and  identifies  the  other 
parties  involved  and  your  relationship 
to  them. 

(1)  The  proceedings  covered  by  this 
paragraph  (c)  include  any  action  by  you, 
or  by  your  security  holder(s)  in  a 
personal  or  derivative  capacity,  against 
an  officer,  director.  Investment  Adviser 
or  other  Associate  of  yours  for  alleged 
breach  of  official  duty. 

(2)  SBA  may  require  you  to  submit 
copies  of  the  pleadings  and  other 
documents  SBA  may  specify. 

(3)  Where  proceedings  have  been 
terminated  by  settlement  or  final 
judgment,  you  must  promptly  advise 
SBA  of  the  terms. 

(4)  This  paragraph  (c)  does  not  apply 
to  collection  actions  or  proceedings  to 
enforce  your  ordinary  creditors'  rights. 

(d)  Other  reports.  You  must  file  any 
other  reports  that  SBA  may  require  by 
written  directive. 


§  107.670    Application  for  exemption  from 
civil  penalty  for  late  filing  of  reports. 

(a)  If  it  is  impracticable  to  submit  any 
required  report  within  the  time  allowed, 
you  may  apply  for  an  extension.  The 
request  for  an  extension  must: 

(1)  Be  filed  before  the  reporting 
deadline: 

(2)  Certify  to  an  extraordinary 
occurrence,  not  within  your  control, 
that  makes  timely  filing  of  the  report 
impracticable;  and 

(3)  Be  accompanied  by  written 
evidence  of  such  occurrence,  where 
appropriate. 

(b)  Upon  receipt  of  your  request,  SBA 
may  exempt  you  from  the  civil  penalty 
provision  of  section  315(a)  of  the  Act,  in 
such  manner  and  under  such  conditions 
as  SBA  determines. 

§  107.680    Reporting  ctianges  In  Licensee 
not  subject  to  prior  SBA  approval. 

(a)  Changes  to  be  reported  for  post 
approval.  (1)  This  section  applies  to  any 
changes  in  your  Articles,  ownership, 
capitalization,  management,  operating 
area,  or  investment  policies  that  do  not 
require  SBA's  prior  approval.  You  must 
report  such  changes  to  SBA  within  30 
days  for  post  approval.  A  processing  fee 
of  $200  must  accompany  each  request 
for  post  approval  of  new  officers, 
directors,  or  Control  Persons. 

(2)  Exception  for  non-leveraged 
Ucensees.  If  you  do  not  have 
outstanding  Leverage  or  Earmarked 
Assets,  you  are  not  required  to  obtain 
post  approval  of  new  directors  or  new 
officers  other  than  your  chief  operating 
officer;  however,  you  must  notify  SBA 
of  the  new  directors  or  officers  within 
30  days. 

(b)  Approval  by  SBA.  You  may 
consider  any  change  submitted  under 
this  section  §  107.680  to  be  approved 
unless  SBA  notifies  you  to  the  contrary 
within  90  days  after  receiving  it.  SBA's 
approval  is  contingent  upon  your  full 
disclosure  of  all  relevant  facts  and  is 
subject  to  any  conditions  SBA  may 
prescribe. 

Examinations  of  Licensees  by  SBA  for 
Regulatory  Compliance 

§  107.69C    Examinations. 

SBA  will  examine  ail  Licensees  for 
the  purpose  of  evaluating  regulatory 
compliance. 

5 107.691     Responsibilities  of  Licensee 
during  examination. 

You  must  make  all  books,  records  and 
other  pertinent  documents  and 
materials  available  for  the  examination, 
including  any  information  required  by 
the  examiner  under  §  107.620(c).  In 
addition,  the  agreement  between  you 
and  the  independent  public  accountant 


performing  your  audit  mu,st  provide  that 
any  information  in  the  accountant's 
working  papers  be  made  available  to 
SBA  upon  request. 

S 1 07.692    Examination  fees. 

(a)  SBA  will  assess  fees  for 
examinations.  Fees  will  be  assessed 
based  on  your  assets  as  of  the  date  of 
your  latest  certified  financial  statement 
submitted  to  SBA  prior  to  the 
examination.  As  a  general  rule,  SBA 
will  not  assess  fees  for  special 
examinations  to  obtain  specific 
information.  The  rate  table  is  as  follows: 


Total  assets  of 
Licensee 

Base  rate 

Percent  of  as- 
sets 

SOto 

$3,500 

+0 

$1,500,000. 

$1,500,001  to 

$3,700 

+.065%  over 

$5,000,000. 

$1,500,000 

$5,000,001  to 

$6,000 

+.02%  over 

510,000,000. 

$5,000,000 

$10,000,001  to 

$7,000 

+.01%  over 

$15,000,000. 

$10,000,000 

$15,000,001  to 

$7,700 

+.015%  over 

$25,000,000. 

$15,000,000 

$25,000,001  to 

$9,200 

+.015%  over 

$50,000,000. 

$25,000,000 

$50,000,001  to 

$13,000 

+.01%  over 

$100,000,000. 

$50,000,000 

$100,000,001 

$18,000 

+.009%  over 

or  more. 

550,000,000 

(b)  Delay  Fee.  If,  in  the  judgment  of 
SBA,  the  time  required  to  complete  your 
examination  is  delayed  due  to  your  lack 
of  cooperation  or  the  condition  or  your 
records,  SBA  may  assess  an  additional 
fee  of  up  to  $500  per  day. 

Subpari  G  -Financing  of  Small 

Businesses  Dy  Licensees 

Determining  the  Eligibility  of  a  Small 
Business  for  SBIC  Financing 

§  107.700  Compliance  with  size  standards 
in  Part  121  of  this  chapter  as  a  condition  of 
Assistance. 

You  are  permitted  to  provide  financial 
assistance  and  management  services 
only  to  a  Small  Business.  To  determine 
whether  an  applicant  is  a  Small 
Business,  you  may  use  either  the 
financial  size  standards  in 
§  121.301(c)(1)  of  this  chapter  or  the 
industry  standard  covering  the  industry 
in  which  the  applicant  is  primarily 
engaged,  as  set  forth  in  §  121.301(c)(2)  of 
this  chapter. 

§  107.710  Requirernent  ?o  finance  Smaller 
Businesses 

Your  Portfolio  must  include 
Financings  to  Smaller  Businesses. 

(a)  Definition  of  Smaller  Business.  A 
Smaller  Business  means  a  business  that: 

(1)  Together  with  its  Affiliates  has  a 
net  worCh  of  not  more  than  $6.0  million 


and  average  net  income  after  Federal 
income  taxes  (excluding  any  carry-over 
losses)  for  the  preceding  two  years  no 
greater  than  $2.0  million;  or 

(2)  Both  together  with  its  affiliates, 
and  by  itself,  meets  the  size  standard  of 
§  121.201  of  this  chapter  at  the  time  of 
the  Financing  for  the  industry  in  which 
it  is  then  primarily  engaged. 

(b)  Phase  1  of  Smaller  Business 
Financing  requirement.  At  the  close  of 
your  first  complete  fiscal  year  beginning 
on  or  after  April  25, 1994,  at  least  10 
percent  of  the  total  dollar  amount  of  the 
Financings  you  extended  since  April  25, 
1994  must  have  been  in  Smaller 
Businesses. 

(c)  Phase  2  of  Smaller  Business 
Financing  requirement.  At  the  close  of 
each  of  your  next  fiscal  years,  at  least  20 
percent  of  the  total  dollar  amount  of  the 
Financings  you  extended  since  April  25, 
1994  must  have  been  invested  in 
Smaller  Businesses. 

(d)  Financing  a  change  of  ownership 
which  results  in  the  creation  of  a 
Smaller  Business.  The  Financing  of  a 
change  of  ownership  under  §  107.750  • 
which  results  in  the  creation  of  a 
Smaller  Business  qualifies  as  a  Smaller 
Business  Financing. 

(e)  Non-compliance  with  this  section. 
If  you  have  not  reached  the  required 
percentage  of  Smaller  Business 
Financings  at  the  end  of  any  fiscal  year, 
then  you  must  be  in  compliance  by  the 
end  of  the  following  fiscal  year. 

§107  720    Small  Businesses  that  may  lie 
ineligible  tor  Financing. 

(a)  Relenders  or  reinvestors.  You  are 
not  permitted  to  finance  any  business 
that  is  a  relender  or  reinvestor. 

(1)  Definition.  Relenders  or 
reinvestors  are  businesses  whose 
primary  business  activity  involves, 
directly  or  indirectly,  providing  funds  to 
others,  purchasing  debt  obUgations, 
factoring,  or  long-term  leasing  of 
equipment  with  no  provision  for 
maintenance  or  repair. 

(2)  Exception.  You  may  provide 
Venture  Capital  Financing  to 
Disadvantaged  Businesses  that  are 
relenders  or  reinvestors  (except  banks  or 
savings  and  loans  not  insured  by 
agencies  of  tlie  federal  government,  and 
agricultural  credit  companies).  Without 
SBA's  prior  written  approval,  total 
Financings  under  this  paragraph  (a)(2) 
that  are  outstanding  as  of  the  close  of 
vour  fiscal  year  must  not  exceed  your 
Regulatory  Capital. 

(b)  Passive  Businesses.  You  are  not 
permitted  to  finance  a  passive  business. 

(1)  Definition.  A  business  is  passive  if: 
(i)  It  is  not  engaged  in  a  regular  and 
continuous  business  operation  (for 
purposes  of  this  paragraph  (b),  the  mere 


receipt  of  payments  such  as  dividends, 
rents,  lease  payments,  or  royalties  is  not 
considered  a  regular  and  continuous 
business  operation);  or 

(ii)  Its  employees  are  not  carrying  on 
the  majority  of  day  to  day  operations, 
and  the  company  does  not  provide 
effective  control  and  supervision,  on  a 
day  to  day  basis,  over  persons  employed 
under  contract;  or 

(iii)  It  passes  through  substantially  all 
of  the  proceeds  of  the  Financing  to 
another  entity. 

(2)  Exception.  You  may  finance  a 
passive  business  if,  for  all  Financings 
extended,  it  passes  substantially  all  the 
proceeds  through  to  the  same  eligible 
Small  Business  that  is  not  passive. 

(c)  Real  Estate  Businesses.  (1)  You  are 
not  permitted  to  finance  any  business 
classified  under  Major  Group  65  (Real 
Estate)  or  Industry  No.  1532  (Operative 
Builders)  of  the  SIC  Manual,  with  the 
following  exceptions: 

(i)  Title  Abstract  companies  (Industry 
No.  6541);  and 

(ii)  Companies  listed  under  Industry 
No.  6531  (for  example,  real  estate 
agents,  brokers,  escrow  agents,  managers 
and  multiple  listing  services)  that  derive 
at  least  80  percent  of  their  revenue  from 
non-Affiliate  sources. 

(2)  You  are  not  permitted  to  finance 
a  business,  regardless  of  SIC 
classification,  if  the  Financing  is  to  be 
used  to  acquire  realty  or  to  discharge  an 
obligation  relating  to  the  prior 
acquisition  of  realty,  unless  the  Small 
Business: 

(i)  Is  acquiring  an  existing  property 
and  will  use  at  least  51  percent  of  the 
usable  square  footage  for  an  eligible 
business  purpose;  or 

(ii)  Is  building  or  renovating  a 
building  and  will  use  at  least  67  percent 
of  the  usable  square  footage  for  an 
eligible  business  purpose. 

(d)  Project  Financing.  You  are  not 
permitted  to  finance  a  business  if: 

(1)  The  assets  of  the  business  are  to 
be  reduced  or  consumed,  generally 
without  replacement,  as  the  hfe  of  the 
business  progresses,  and  the  nature  of 
the  business  requires  that  a  stream  of 
cash  payments  be  made  to  the 
business's  financing  sources,  on  a  basis 
associated  with  t-he  continuing  sale  of 
assets.  Examples  include  real  estate 
development  projects  and  oil  and  gas 
wells;  or 

(2)  The  primary  purpose  of  the 
Financing  is  to  fund  production  of  a 
single  item  or  defined  limited  number  of 
items,  generally  over  a  defined 
production  period,  and  such  production 
will  constitute  the  majority  of  the 
activities  of  the  Small  Business. 
Examples  include  motion  pictures  and 
electric  generating  plants. 
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(e)  Farm  land  purchases.  You  are  not 
permitted  to  finance  the  acquisition  of 
farm  land.  Fann  land  means  land  which 
is  or  is  intended  to  be  used  for 
agricultural  or  forestry  purposes,  such 
as  the  production  of  food,  Hber,  or 
wood,  or  is  so  taxed  or  zoned. 

(f)  Public  interest.  You  are  not 
permitted  to  finance  any  business  if  the 
proceeds  are  to  be  used  for  purposes 
contrary  to  the  public  interest,  including 
but  not  limited  to  activities  which  are  in 
violation  of  law,  or  inconsistent  with 
free  competitive  enterprise. 

(g)  Foreign  investment — (1)  General 
rule.  You  are  not  permitted  to  finance  a 
business  if: 

(i)  The  funds  will  be  used 
substantially  for  a  foreign  operation;  or 

(ii)  At  the  time  of  the  Financing  or 
within  one  year  thereafter,  more  than  49 
p€rt;ent  of  the  employees  or  tangible 
assets  of  the  Small  Business  are  located 
outside  the  United  States  (unless  you 
can  show,  to  SBA's  satisfaction,  that  the 
Financing  was  used  for  a  specific 
domestic  purpose). 

(2)  Exception.  This  paragraph  (g)  does 
not  prohibit  a  Financing  used  to  acquire 
foreign  materials  and  equipment  or 
foreign  property  rights  for  use  or  sale  in 
the  United  States. 

(h)  Associated  supplier.  You  are  not 
permitted  to  finance  a  business  that 
purchases,  or  will  purchase,  goods  or 
services  from  a  supplier  who  is  your 
Associate,  except  under  the  following 
conditions: 

(1)  The  amount  of  goods  and  services 
purchased  (or  to  be  purchased)  from 
your  Associate  with  the  proceeds  of  the 
Financing,  or  with  funds  released  as  a 
result  of  the  Financing,  is  less  than  50 
percent  of  the  total  amount  of  the 
Financing  (75  percent  for  a  Section 
301(d)  Licensee); 

(2)  The  price  of  such  goods  and 
services  is  no  higher  than  that  charged 
other  customers  of  your  Associate;  and 

(3)  The  Small  Business  purchases  no 
capital  goods  from  your  Associate. 

(i)  Financing  Licensees.  You  are  not 
permitted  to  provide  funds,  directly  or 
indirectly,  that  the  Small  Business  will 
use: 

(1)  To  purchase  stock  in  or  provide 
capital  to  a  Licensee;  or 

(2)  To  repay  an  indebtedness  incurred 
for  the  purpose  of  investing  in  a 
Licensee. 

§107.730    Financings  wtilcti  constitute 
conflicts  of  interest. 

(a)  General  rule.  You  must  not  self- 
deal  to  the  prejudice  of  a  Small 
Business,  the  Licensee,  its  shareholders 
or  partners,  or  SBA.  Unless  you  obtain 
a  prior  written  exemption  from  SBA  for 
special  instances  in  which  a  Financing 


may  further  the  purposes  of  the  Act 
despite  presenting  a  conflict  of  interest, 
you  must  not  directly  or  indirectly: 

(1)  Provide  Financing  to  any  of  your 
Associates. 

(2)  Provide  Financing  to  an  Associate 
of  another  Licensee  if  one  of  your 
Associates  has  received  or  will  receive 
any  direct  or  indirect  Financing  or  a 
Commitment  from  that  Licensee  or  a 
third  Licensee  (including  Financing  or 
Commitments  received  under  any 
understanding,  agreement,  or  cross 
dealing,  reciprocal  or  circular 
arrangement). 

(3)  Borrow  money  from: 

(i)  A  Small  Business  Financed  by  you; 

(ii)  An  officer,  director,  or  owner  of  at 
least  a  10  percent  equity  interest  in  such 
business;  or 

(iii)  A  Close  Relative  of  any  such 
officer,  director,  or  equity  owner. 

(4)  Provide  Financing  to  a  Small 
Business  to  discharge  an  obligation  to 
your  Associate  or  free  other  funds  to  pay 
such  obligation.  This  paragraph  (a)(4) 
does  not  apply  if  the  obligation  is  to  an 
Associate  Lending  Institution  and  is  a 
line  of  credit  or  other  obligation 
incurred  in  the  normal  course  of 
business. 

(5)  Provide  Financing  to  a  Small 
Business  for  the  purpose  of  purchasing 
property  from  your  Associate,  except  as 
permitted  under  §  107.720(h). 

(b)  Rules  applicable  to  Associates. 
Without  SBA'  s  prior  written  approval, 
your  Associates  must  not,  directly  or 
indirectly: 

( 1 )  Borrow  money  from  any  Person 
described  in  paragraph  (a)(3)  of  this 
section. 

(2)  Receive  from  a  Small  Business  any 
compensation  in  connection  with 
Assistance  you  provide  (except  as 
permitted  under  §§  107.825(c)  and 
107.900),  or  anything  of  value  for 
procuring,  attempting  to  procure,  or 
influencing  your  action  with  respect  to 
such  Assistance. 

(c)  Applicability  of  other  laws.  You 
are  also  bound  by  any  restrictions  in 
Federal  or  State  laws  governing  conflicts 
of  interest  and  fiduciary  obligations. 

(d)  Financings  with  Associates — (1) 
Financings  with  Associates  requiring 
prior  approval.  Without  SBA's  piior 
written  approval,  you  may  not  Finance 
any  business  in  which  your  Associate 
has  either  a  voting  equity  interest,  or 
total  equity  interests  (including 
potential  interests),  of  at  least  five 
percent. 

(2)  Other  Financings  with  Associates. 
If  you  and  an  Associate  provide 
Financing  to  the  same  Small  Business, 
either  at  the  same  time  or  at  different 
times,  you  must  be  able  to  demonstrate 
to  SBA's  satisfaction  that  the  terms  and 


conditions  are  (or  were)  fair  and 
equitable  to  you,  taking  into  account 
any  differences  in  the  timing  of  each 
party's  financing  transactions. 

(3)  Exceptions  to  paragraphs  (d)(1) 
and  (d)(2)  of  this  section.  A  Financing 
that  falls  into  one  of  the  following 
categories  is  exempt  from  the  prior 
approval  requirement  in  paragraph 
(d)(1)  of  this  section  or  is  presumed  to 
be  fair  and  equit£(ble  to  you  for  the 
purposes  of  paragraph  (d)(2)  of  this 
section,  as  appropriate: 

(i)  Your  Associate  is  a  Lending 
Institution  that  is  providing  financing 
under  a  credit  facility  in  order  to  meet 
the  operational  needs  of  the  Small 
Business,  and  the  terms  of  such 
financing  are  usual  and  customary. 

(ii)  Your  Associate  invests  in  the 
Small  Business  on  the  same  terms  and 
conditions  and  at  the  same  time  as  you. 

(iii)  Both  you  and  your  Associate  are 
leveraged  Licensees,  and  both  have 
outstanding  Participating  Securities  or 
neither  has  outstanding  Participating 
Securities. 

(iv)  Both  you  and  your  Associate  are 
non-leveraged  Licensees. 

(e)  Use  of  Associates  to  manage 
Portfolio  Concerns.  To  protect  your 
investment,  you  may  designate  an 
Associate  to  serve  as  an  officer,  director, 
or  other  participant  in  the  management 
of  a  Small  Business.  You  must  identify 
any  such  Associate  in  your  records 
available  for  SBA's  review  under 

§  107.600.  Without  SBA's  prior  written 
approval,  the  Associate  must  not: 

(1)  Have  any  other  direct  or  indirect 
financial  interest  in  the  Portfolio 
Concern  that  exceeds,  or  has  the 
potential  to  exceed,  5  percent  of  the 
Portfolio  Concern's  equity. 

(2)  Have  served  for  more  than  30  days 
as  an  officer,  director  or  other 
participant  in  the  management  of  the 
Portfolio  Concern  before  you  provided 
Financing. 

(3)  Receive  any  income  or  anything  of 
value  from  the  Portfolio  Concern  unless 
it  is  for  your  benefit,  with  the  exception 
of  director's  fees,  expenses,  and 
distributions  based  upon  the  Associate's 
ownership  interest  in  the  Concern. 

(f)  1940  and  1980  Act  Companies: 
SEC  exemptions.  If  you  are  a  1940  or 
1980  Act  Company  and  you  receive  an 
exemption  from  the  Securities  and 
Exchange  Commission  for  a  transaction 
described  in  this  §  107.730,  you  need 
not  obtain  SBA's  approval  of  the 
transaction.  However,  you  must 
promptly  notify  SBA  of  the  transaction 
and  satisfy  the  public  notice 
requirements  in  paragraph  (g)  of  this 
section. 

(g)  Public  notice.  Before  SBA  grants 
an  exemption  under  this  §  107.730.  you 
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must  publish  notice  of  the  transaction  in 
a  newspaper  of  general  circulation  in 
the  locality  most  directly  affected  by  the 
transaction,  and  furnish  a  certified  copy 
to  SBA  within  10  days  of  publication. 
SBA  will  publish  a  similar  notice  in  the 
Federal  Register. 

§  107.740    Portfolio  diversification 
("overline "  limitation). 

(a)  General  rule.  This  §  107.740 
applies  if  you  have  outstanding 
Leverage  or  want  to  be  eligible  for 
Leverage.  Without  SBA's  prior  written 
approval,  your  aggregate  outstanding 
Financings  and  Commitments  to  a  Small 
Business  (including  its  Affiliates)  must 
not  exceed: 

(1)  20  percent  of  Regulatory  Capital 
for  a  Section  301(c)  Licensee;  or 

(2)  30  percent  of  Regulatory  Capital 
for  a  Section  301(d)Licensee. 

(b)  Outstanding  Financings.  For  the 
purposes  of  paragraph  (a)  of  this  section, 
you  must  measure  each  outstanding 
Financing  at  its  current  cost  plus  any 
amount  of  the  Financing  that  was 
previously  written  off. 

(c)  Adjustment  to  Regulatory  Capital. 
For  the  purposes  of  paragraph  (a)  of  this 
section,  you  may  compute  a  higher 
maximum  permitted  investment  in  a 
Small  Business  (an  "increased  limit") 
by  adding  "net  unrealized  gains"  on 
Publicly  Traded  and  Marketable 
securities  to  your  Regulatory  Capital, 
subject  to  the  following  conditions: 

(1)  "Net  unrealized  gains"  on  Publicly 
Traded  and  Marketable  securities  means 
unrealized  gains  on  Publicly  Traded  and 
Marketable  securities  minus  unrealized 
losses  on  all  Loans  and  Investments. 

(2)  You  must  value  your  Publicly 
Traded  and  Marketable  securities  in 
accordance  with  your  SBA-approved 
valuation  policy. 

(3)  You  must  have  positive  Retained 
Earnings  Available  for  Distribution  at 
the  time  you  compute  an  increased  limit 
under  this  paragraph  (c). 

(4)  At  the  time  you  first  compute  an 
increased  limit,  and  as  of  the  first 
business  day  of  each  calendar  quarter 
that  the  increased  limit  is  in  effect,  you 
must  keep  copies  in  your  files  of  the 
NASDAQ  listings  (or  the  Wall  Street 
Journal)  or  written  quotations  from  the 
market  makers  quoting  the  Publicly 
Traded  and  Marketable  securities  which 
support  the  adjustment. 

(5)  If  your  net  unrealized  gains  on 
Publicly  Traded  and  Marketable 
securities  are  more  than  30  percent 
below  their  original  level  on  the  first 
business  day  of  any  calendar  quarter, 
and  remain  so  for  the  next  30  days,  you 
agree  to  do  one  of  the  following  to 
remain  in  compliance  with  the  terms  of 
your  Leverage: 


(i)  By  the  first  day  of  the  next  calendar 
quarter,  increase  your  Regulatory 
Capital  sufficiently  to  restore  support 
for  the  increased  limit;  or 

(ii)  Lower  the  increased  limit  to 
reflect  the  decrease  in  net  unrealized 
gains  on  Publicly  Traded  and 
Marketable  securities,  and  reduce  any 
Financings  that  exceed  the  lower  limit. 

Example  to  paragraph  (c)  of  this  section. 
Your  Regulatory  Capital  is  $2,500,000  and 
your  overline  limit  is  $500,000  (20  percent  of 
$2,500,000).  On  January  15,  1995,  you 
document  net  unrealized  gains  on  Publicly 
Traded  and  Marketable  securities  of  $200,000 
and  compute  an  increased  limit  of  $540,000 
(20  percent  of  $2,700,000).  You  now  make  an 
investment  of  $540,000  in  a  Small  Business. 
Nothing  changes  until  the  first  business  day 
of  April.  1996,  when  you  document  net 
unrealized  gains  on  Publicly  Traded  and 
Marketable  securities  of  only  $120,000,  a 
reduction  of  more  than  30  percent.  Your  net 
unrealized  gains  remain  at  this  level  for  the 
next  30  days.  Your  increased  limit  is  now 
only  $524,000  (20  percent  of  $2,620,000).  By 
)uly  1, 1996,  you  must  either  increase 
Regulatory  Capital  by  $80,000  to  restore  your 
increased  limit  to  $540,000,  or  reduce  your 
portfolio  investment  firom  $540,000  to 
$524,000. 

§  1C7  750    Ccndrtions  for  financing  a 
change  of  ownership  of  a  Small  Business. 

"i  uu  may  finance  a  change  of 
ownership  of  a  Small  Business  only 
under  the  conditions  set  forth  in  this 
section. 

(a)  The  Financing  must: 

(1)  Promote  the  sound  development  or 
preserve  the  existence  of  the  Small 
Business; 

(2)  Help  create  a  Small  Business  as  a 
result  of  a  corporate  divestiture;  or 

(3)  Facilitate  ownership  in  a 
Disadvantaged  Business. 

(b)  The  Resulting  Concern  (as  defined 
in  paragraph  (c)  of  this  section)  must: 

(1)  Be  a  Small  Business  under 
§107.700; 

(2)  Have  500  or  fewer  full-time 
equivalent  employees;  or  meet  one  of 
the  appropriate  debt/equity  ratio  tests: 

(i)  If  you  have  outstanding  Leverage, 
the  Resulting  Concern's  ratio  of  debt  to 
equity  must  be  no  more  than  5  to  1;  or 

(ii)  If  you  have  no  outstanding 
Leverage,  the  Resulting  Concern's  ratio 
of  debt  to  equity  must  be  no  more  than 
8tol. 

(c)  Definitions.  (1)  The  "Resulting 
Concern"  is  determined  by  viewing  the 
business  as  though  the  change  of 
ownership  had  already  occurred,  giving 
effect  to  all  contemplated  financing, 
mergers,  and  acquisitions. 

(2)  For  purposes  of  this  section, 
"debt"  means  long-term  debt,  including 
contingent  liabilities,  but  excluding 
accounts  payable,  operating  leases, 
letters  of  credit,  subordinated  notes 


payable  to  the  seller,  any  other 
liabilities  approved  for  exclusion  by 
SBA  and  short-term  working  capital 
loans  (so  long  as  the  loans  carry  a  zero 
balance  for  30  consecutive  days  during 
the  concern's  fiscal  year). 

(3)  For  purposes  of  this  section, 
"equity"  means  common  and  preferred 
stock  (corporation),  contributed  capital 
(partnership),  or  membership  interests 
(limited  liability  company). 

§  107.760  How  a  ctiange  in  size  or  activity 
of  a  Portfolio  Concern  affects  ttie  Licensee 
and  ttie  Portfolio  Concern. 

(a)  Effect  on  Licensee  of  a  change  in 
size  of  a  Portfolio  Concern.  If  a  Portfolio 
Concern  no  longer  qualifies  as  a  Small 
Business  you  may  keep  your  investment 
in  the  concern  and: 

(1)  Subject  to  the  overline  limitations 
of  §  107.740,  you  may  provide 
additional  Financing  to  the  concern  up 
to  the  time  it  makes  a  public  offering  of 
its  securities. 

(2)  Even  after  the  concern  makes  a 
public  offering,  you  may  exercise  any 
stock  options,  warrants,  or  other  rights 
to  purchase  Equity  Securities  which  you 
acquired  before  the  public  offering,  or 
fund  Commitments  you  made  before  the 
public  offering. 

(b)  Effect  of  a  change  in  business 
activity  occurring  within  one  year  of 
Licensee's  initial  Financing — (1) 
Retention  of  Investment.  Unless  you 
receive  SBA's  written  approval,  you 
may  not  keep  your  investment  in  a 
Portfolio  Concern,  small  or  otherwise, 
which  becomes  ineligible  by  reason  of  a 
change  in  its  business  activity  within 
one  year  of  your  initial  investment. 

(2)  Request  for  SBA 's  approval  to 
retain  investment.  If  you  request  that 
SBA  approve  the  retention  of  your 
investment,  your  request  must  include 
sufficient  evidence  to  demonstrate  that 
the  change  in  business  activity  was 
caused  by  an  unforeseen  change  in 
circumstances  and  was  not 
contemplated  at  the  time  the  Financing 
was  made. 

(3')  Additional  Financing.  If  SBA 
approves  your  request  to  retain  an 
investment  under  paragraph  (b)(2)  of 
this  section,  you  may  provide  additional 
Financing  to  the  Portfolio  Concern  to 
the  extent  necessary  to  protect  against 
the  loss  of  the  amount  of  your  original 
investment,  subject  to  the  overline 
hmitations  of  §107.740. 

(c)  Effect  of  a  change  in  business 
activity  occurring  more  than  one  year 
after  the  initial  Financing.  If  a  Portfolio 
Concern  becomes  ineligible  because  of  a 
change  in  business  activity  more  than 
one  year  after  your  initial  Financing  you 
may: 

(1)  Retain  your  investment;  and 
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(2)  Fruvide  addUiuiidl  KindiiLiag  tu 
the  Portfolio  Concern  to  the  extent 
necessary  to  protect  against  the  loss  of 
the  amount  of  your  original  investment, 
subject  to  the  overline  limitations  of 
§107.740. 

Structuring  Licensee's  Financing  of 
Eligible  Small  Businesses:  Tyf>es  of 
Financing 

§  107.800    Financings  In  tt\e  form  of  Equity 
Securni«8. 

(a)  You  may  purchase  the  Equity 
Securities  of  a  Small  Business.  You  may 
not,  inadvertently  or  otherwise: 

(1)  Become  a  general  partner  in  any 
unincorporated  business;  or 

(2)  Become  jointly  or  severally  liable 
for  any  obligations  of  an  unincorporated 
business. 

(b)  Definition.  Equity  Securities 
means  stock  of  any  class  in  a 
corporation,  stock  options,  warrants, 
limited  partnership  interests  in  a 
limited  partnership,  membership 
interests  in  a  limited  liability  company, 
or  joint  venture  interests.  If  the 
Financing  agreement  contains  debt-type 
acceleration  provisions  or  includes 
redemption  provisions  other  than  those 
permitted  under  §  107.850,  the  security 
will  be  considered  a  I>ebt  Security  for 
purposes  of  §  107.855. 

$107,810    Rnanclngs  In  ttw  form  of  l-oans. 

You  may  make  Loans  to  Small 
Businesses.  A  Loan  means  a  transaction 
evidenced  by  a  debt  instrument  with  no 
provision  for  you  to  acquire  Equity 
Securities. 

§107.815    Financings  in  ttw  form  of  Debt 
Securities. 

You  may  purchase  Debt  Securities 
from  Small  Businesses. 

(a)  Definition.  Debt  Securities  are 
instruments  evidencing  a  loan  with  an 
option  or  any  other  right  to  acquire 
Equity  Securities  in  a  Small  Business  or 
its  Affiliates,  or  a  loan  which  by  its 
terms  is  convertible  into  an  equity 
position.  Consideration  must  be  paid  for 
all  options  that  you  acquire. 

(b)  Restriction  on  options  obtained  by 
Licensee's  management  and  employees. 
If  you  have  outstanding  Leverage  or 
plan  to  obtain  Leverage,  your 
employees,  officers,  directors  or  general 
partners,  or  the  general  partners  of  the 
management  company  that  is  providing 
services  to  you  or  to  your  general 
partner,  may  obtain  options  in  a 
Financed  Small  Business  only  if: 

(1)  They  participate  in  the  Financing 
on  a  pari  passu  basis  with  you;  or 

(2)  SBA  gives  its  prior  written 
approval:  or 

(3)  The  options  received  are 
compensation  for  service  as  a  member  of 


the  board  of  directors  of  the  SmaU 
Business,  and  such  compensation  does 
not  exceed  that  paid  to  other  outside 
directors.  In  the  absence  of  such 
directors,  fees  must  be  reasonable  when 
compared  with  amounts  paid  to  outside 
directors  of  similar  companies. 

§107.820    RnarKings  In  tlie  form  of 
guarantees. 

At  the  request  of  a  Small  Business  or 
where  necessary  to  protect  your  existing 
investment,  you  may  guarantee  the 
monetary  obligation  of  a  Small  Business 
to  any  non-Associate  creditor. 

(a)  You  may  not  issue  a  guaranty  if: 

(1)  You  would  become  subject  to  State 
regulation  as  an  insurance,  guaranty  or 
surety  business; 

(2)  The  amount  of  the  guaranty  plus 
any  direct  Financings  to  the  Small 
Business  exceed  the  overline  limitations 
of  §  107.740,  except  that  a  pledge  of  the 
Equity  Securities  of  the  issuer  or  a 
subordination  of  your  lien  or  creditor 
position  does  not  count  toward  your 
overline;  or 

(3)  The  total  financing  cost  to  the 
Small  Business  exceeds  the  cost  of 
money  limits  of  §  107.855. 

(b)  Pledge  of  Licensee's  assets  as 
guaranty.  For  purposes  of  this  section, 

a  guaranty  with  recourse  only  to  specific 
asset(s)  you  have  pledged  is  equal  to  the 
fair  market  value  of  such  asset(s)  or  the 
amount  of  the  debt  guaranteed, 
whichever  is  less. 

§  107.825    Purctiasing  securities  from  an 
underwriter  or  other  ttiird  party. 

(a)  Securities  purchased  through  or 
from  an  underwriter.  You  may  purchase 
the  securities  of  a  Small  Business 
through  or  from  an  underwriter  if: 

(ll  You  purchase  such  securities 
within  90  days  of  the  date  the  public 
offering  is  first  made; 

(2)  Your  purchase  price  is  no  more 
than  the  original  public  offering  price; 
and 

(3)  The  amount  paid  by  you  for  the 
securities  (less  ordinary  and  reasonable 
underwriting  charges  and  commissions) 
has  been,  or  will  be.  paid  to  the  Small 
Business,  and  the  underwriter  certifies 
in  writing  that  this  requirement  has 
been  met. 

(b)  Recordkeeping  requirements.  If 
you  have  outstanding  I,everage  or  plan 
to  obtain  Leverage,  you  must  keep 
records  available  for  SBA's  inspection 
which  show  the  relevant  details  of  the 
transaction,  including,  but  not  limited 
to,  date,  price,  commissions,  and  the 
underwriter's  certifications  required 
under  paragraph  (c)  of  this  section. 

(c)  Underwriter's  requirements.  If  you 
have  outstanding  Leverage  or  plan  to 
obtain  Leverage,  the  underwriter  must 


certiiy  whether  it  is  your  Associate.  You 
may  pay  reasonable  and  customary 
commissions  and  expenses  to  an 
Associate  underwriter  for  the  portion  of 
an  offering  that  you  purchase,  provided 
it  is  no  more  than  25  percent  of  the  total 
offering.  If  you  buy  more  than  25 
percent  of  the  offering,  the  amount  you 
pay  to  the  Associate  underwriter  must 
not  exceed  the  total  of  the  application 
and  closing  fees  and  reimbursable 
expenses  permitted  by  §  107.860. 

(d)  Securities  purchased  from  another 
Licensee  or  from  SBA.  You  may    > 
purchase  from,  or  exchange  with, 
another  Licensee.  Portfolio  securities  (or 
any  interest  therein).  Such  purchase  or 
exchange  may  only  be  made  on  a  non- 
recourse basis.  You  may  not  have  more 
than  one-third  of  your  total 

assets( valued  at  cost)  invested  in  such 
securities.  If  you  have  previously  sold 
Portfolio  Securities  (or  any  interest 
therein)  on  a  recourse  basis,  you  shall 
include  the  amount  for  which  you  may 
be  contingently  liable  in  your  overline 
computation. 

(e)  Purchases  of  securities  from  other 
non-issuers.  You  may  purchase 
securities  of  a  Small  Business  from  a 
non-issuer  not  previously  described  in 
this  §107.825  if: 

(1)  Such  acquisition  is  a  reasonably 
necessary  part  of  the  overall  sound 
Financing  of  the  Small  Business  under 
the  Act;  or 

(2)  The  securities  are  acquired  to 
finance  a  change  of  ownership  under 
§  107.750. 

Structuring  Licensee's  Financing  of  an 
Eligible  Small  Business:  Terms  and 
Conditions  of  Financing 

§  107.830    Minimum  duration/term  of 
financing. 

(a)  General  rule  for  Section  301(c) 
Licensees.  If  you  are  a  Section  301(c) 
Licensee,  the  duration/term  of  all  your 
Financings  must  be  for  a  minimum 
period  of  five  years.  Exception:  You  may 
finance  a  Disadvantaged  Business  for  a 
minimum  term  of  four  years. 

(b)  General  rule  for  Section  301(d) 
Licensees.  The  duration/term  of  your 
Financings  may  be  for  a  minimum 
period  of  four  years. 

(c)  Restrictions  on  mandatory 
redemption  of  Equity  Securities.  If  you 
have  acquired  Equity  Securities,  options 
or  warrants  on  terms  that  include 
redemption  by  the  Small  Business,  you 
must  not  require  redemption  by  the 
Small  Business  within  the  first  five 
years  of  your  acquisition  except  as 
permitted  in  §  107.850. 

(d)  Special  rules  for  Loans  and  Debt 
Securities.  (1)  Term.  The  minimum  term 
for  Loans  and  Debt  Securities  starts  with 
the  first  disbursement  of  the  Financing. 
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(2)  Prepayment  before  five  years.  You 
must  permit  voluntary  prepayment  of 
Loans  and  Debt  Securities  by  the  Small 
Business  at  any  time  during  the  initial 
five  year  term.  You  must  obtain  SBA's 
prior  written  approval  of  any 
restrictions  on  the  ability  of  the  Small 
Business  to  prepay  other  than  the 
imposition  of  a  reasonable  prepayment 
penalty  under  paragraph  (d)(3)  of  this 
section. 

(3)  Prepayment  penalties.  You  may 
charge  a  reasonable  prepayment  penalty 
which  must  be  agreed  upon  at  the  time 
of  the  Financing.  If  SBA  determines  that 
a  prepayment  penalty  is  unreasonable, 
you  must  refund  the  entire  penalty  to 
the  Small  Business.  A  prepayment 
penalty  equal  to  5  percent  of  the 
outstanding  balance  during  the  first  year 
of  any  Financing,  declining  by  one 
percentage  point  per  year  through  the 
fifth  year,  is  considered  reasonable. 

§107  535     Eiceptions  to  minimum 
duraiiorvterm  ol  Financing. 

You  may  make  a  Short-term 
Financing  for  a  term  less  than  five  years 
if  the  Financing  is: 

(a)  An  interim  financing  (for  a  period 
not  to  exceed  one  year)  in 
contemplation  of  long-term  Financing. 
The  contemplated  long-term  Financing 
must  be  in  an  amount  at  least  equal  to 
the  short-term  Financing,  and  must  be 
made  by  you  alone  or  in  participation 
with  other  investors;  or 

(b)  For  protection  of  your  prior 
investment(s);  or 

(c)  For  the  purpose  of  Financing  a 
change  of  ownership  under  §107.750. 
The  total  amount  of  such  Financings 
may  not  exceed  20  percent  of  your 
Loans  and  Investments  (at  cost)  at  the 
end  of  any  fiscal  year;  or 

(d)  For  the  purpose  of  aiding  a  Small 
Business  in  performing  a  contract 
awarded  under  a  Federal.  State,  or  local 
government  set-aside  program  for 
"minority"  or  "disadvantaged" 
contractors. 

§107.840     l^ximum  lef"^  of  Financing. 

The  maximum  term  of  any  Loan  or 
Debt  Security  Financing  must  be  no 
longer  than  20  years 

§107.846     Mriximun-,  rate  of  .amortization  on 
Loans  ana  Oeo;  Securities 

The  principal  of  any  Loan  (or  the  loan 
portion  of  a  Debt  Security)  with  a  term 
of  five  years  or  less  cannot  be  amortized 
faster  than  straight  line.  If  the  term  is 
greater  than  five  years,  the  principal 
cannot  be  amortized  faster  than  straight 
line  for  the  first  five  years. 


§  107.850     Restrictions  on  redemption  of 
Equity  Securities. 

(a)  A  Portfolio  Concern  cannot  be 
required  to  redeem  Equity  Securities 
earlier  than  five  years  from  the  date  of 
the  first  closing  unless: 

(1)  The  concern  makes  a  public 
offering,  or  has  a  change  of  management 
or  control,  or  files  for  protection  under 
the  provisions  of  the  Bankruptcy  Code, 
or  materially  breaches  your  Financing 
agreement;  or 

(2)  You  make  a  follow-on  investment, 
in  which  case  the  new  securities  may  be 
redeemed  in  less  than  five  years,  but  no 
earlier  than  the  redemption  date 
associated  with  your  earliest  Financing 
of  the  concern. 

(b)  The  redemption  price  must  be 
either: 

(1)  A  fixed  amount  that  is  no  higher 
than  the  price  you  paid  for  the 
securities;  or 

(2)  An  amount  that  cannot  be  fixed  or 
determined  before  the  time  of 
redemption.  In  this  case,  the  redemption 
price  must  be  based  on: 

(i)  A  reasonable  formula  that  reflects 
the  performance  of  the  concern  (such  as 
one  based  on  earnings  or  book  value);  or 

(ii)  The  fair  market  value  of  the 
concern  at  the  time  of  redemption,  as 
determined  by  a  professional  appraisal 
performed  under  an  agreement 
acceptable  to  both  parties. 

(c)  Any  method  for  determining  the 
redemption  price  must  be  agreed  upon 
no  later  than  the  date  of  the  first  (or 
only)  closing  of  the  Financing. 

§  107  855     interest  nste  ceiling  and 
ijmilations  on  fees  charged  to  Small 
Businesses  (  Cost  o!  Money"). 

"Cost  of  Money"  means  the  interest 
and  other  consideration  that  you  receive 
from  a  Small  Business.  Subject  to  lower 
ceilings  prescribed  by  local  \a\\/,  the 
Cost  of  Money  to  the  Small  Business 
must  not  exceed  the  ceiling  determined 
under  this  section. 

(a)  Financings  to  which  the  Cost  of 
Money  rules  apply.  This  section  applies 
to  all  Loans  and  Debt  Securities.  As 
required  by  §  107.800(b).  you  must 
include  as  Debt  Securities  any  equity 
interests  with  redemption  provisions 
that  do  not  meet  the  restrictions  in 
§107.850. 

(b)  When  to  determine  the  Cost  of 
Money  ceiling  for  a  Financing.  You  may 
determine  your  Cost  of  Money  ceiling 
for  a  particular  Financing  as  of  the  date 
you  issue  a  Commitment  or  as  of  the 
date  of  the  first  closing  of  the  Financing. 
Once  determined,  the  Cost  of  Money 
ceiling  remains  fixed  for  the  duration  of 
the  Financing. 

(c)  How  to  determine  the  Cost  of 
Money  ceiling  for  a  Financing.  At  a 


minimum,  you  may  use  a  Cost  of  Money 
ceiling  of  19  percent  for  a  Loan  and  14 
percent  for  a  Debt  Security.  To 
determine  whether  you  may  charge 
more,  do  the  following: 

(1)  Choose  a  base  rate  for  your  Cost  of 
Money  computation.  The  base  rate  may 
be  either  the  Debenture  Rate  currently 
in  effect  or  your  own  "Cost  of  Capital" 
as  determined  under  paragraph  (d)  of 
this  section. 

(2)  For  a  Loan,  add  11  percentage 
points  to  the  base  rate;  for  a  Debt 
Security,  add  6  percentage  points.  In 
either  case,  round  the  sum  down  to  the 
nearest  eighth  of  one  percent. 

(3)  If  the  result  is  more  than  19 
percent  (for  a  Loan)  or  14  percent  (for 

a  Debt  Security),  you  may  use  it  as  your 
Cost  of  Money  ceiling. 

(4)  If  two  or  more  Licensees 
participate  in  the  same  Financing  of  a 
Small  Business,  the  base  rate  used  in 
this  paragraph  (c)  is  the  highest  of  the 
following: 

(i)  The  current  Debenture  rate; 

(ii)  The  Cost  of  Capital  of  the  lead 
Licensee;  or 

(iii)  The  weighted  average  of  the  Cost 
of  Capital  for  all  Licensees  participating 
in  the  Financing. 

(d)  How  to  determine  your  Cost  of 
Capital.  "Cost  of  Capital"  is  an  optional 
computation  of  the  weighted  average 
interest  rate  you  pay  on  your  "qualified 
borrowings".  "Qualified  borrowings" 
means  your  Debentures  together  with 
your  borrowings  at  or  below  the  usual 
interest  rate  charged  by  banks  in  your 
locality  on  the  date  your  loan  was  made. 

(1)  For  any  fiscal  year,  you  may 
compute  your  Cost  of  Capital: 

(i)  As  of  the  first  day  of  your  fiscal 
year,  to  remain  in  effect  for  the  entire 
year;  or 

(ii)  As  of  the  first  day  of  every  fiscal 
quarter  during  the  fiscal  year,  to  remain 
in  effect  for  the  duration  of  the  quarter. 

(2)  For  each  qualified  borrowing 
outstanding  at  your  last  fiscal  year  or* 
fiscal  quarter  end,  multiply  the  ending 
principal  balance  (net  of  related 
unamortized  fees)  by  the  number  of 
days  during  the  past  four  fiscal  quarters 
that  the  borrowing  was  outstanding,  and 
divide  the  result  by  365. 

(3)  Add  lugelher  the  amounts 
computed  for  all  borrowings  under 
paragraph  (d)(2)of  this  section.  The 
result  is  your  weighted  average 
borrowings. 

(4)  For  all  qualified  borrowings 
outstanding  at  yoiir  last  fiscal  year  or 
fiscal  quarter  end,  determine  the 
aggregate  interest  expense  for  the  past 
four  fiscal  quarters  (excluding 
amortization  of  loan  fees). 

(5)  Divide  the  interest  expense  from 
paragraph  (d)(4)of  this  section  by  the 


3208        Federal  Register  /  Vol.  61.  No.  21   /  Wednesday,  Januarv  31,  1996  /  Rules  and  Regulations 


I 

Feder.ii  Kf^ister  /  Vol.  61.  No.  21  /  Wednesday,  January  31,  1996  /  Rules  and  Regulations       3209 


weightud  averago  borruvviiig.s  Iruiii 
paragraph  (d)(3)of  this  section,  and 
multiply  by  100.  The  result  is  your  Cost 
of  Capital,  which  you  may  use  to 
compute  a  Cost  of  Money  ceiling  under 
paragraph  (c)  of  this  section. 

(e)  SaA  review  of  Cost  of  Capital 
computation.  You  must  keep  your  Cost 
of  Capital  computations  in  a  separate 
file  available  for  SBA's  review. 

(1)  A  computation  that  is  kept  in  such 
a  file  and  is  audited  by  your 
independent  public  accountant  is 
considered  correct  unless  SBA 
demonstrates  otherwise. 

(2)  If  a  computation  is  not  kept  in 
such  a  file  or  is  unaudited,  you  must 
prove  its  accuracy  to  SBA's  satisfaction. 

(f)  Charges  included  in  the  Cost  of 
Money.  The  Cost  of  Money  includes  all 
interest,  points,  discounts,  fees, 
royalties,  profit  participation,  and  any 
other  consideration  you  receive  from  a 
Small  Business,  except  foj  the  specific 
exclusions  in  paragraph  (g)  of  this 
section.  For  equity  interests  subject  to 
the  Cost  of  Money  rules  (see  paragraph 
(a)  of  this  section),  you  must  include: 

(1)  The  portion  of  the  fixed 
redemption  price  that  exceeds  your 
original  cost. 

(2)  Any  amount  of  a  redemption  that 
is  paid  out  of  accounts  other  than  the 
Small  Business's  capital  accounts 
(capital,  paid-in  surplus,  or  retained 
earnings  of  a  corporation;  or  partners' 
capital  of  a  partnership). 

IgJ  Charges  excluded  from  the  Cost  of 
Money.  You  may  exclude  from  the  Cost 
of  Money: 

(1)  Closing  fees,  application  fees,  and 
expense  reimbursements,  each  as 
permitted  under  §  107.860. 

(2)  Reasonable  prepayment  penalties 
permitted  under  §  107.830(d)(3). 

(3)  Out-of-pocket  conveyance  and/or 
recordation  fees  and  taxes. 

(4)  Reasonable  closing  costs. 

(5)  Fees  for  management  services  as 
permitted  under  §  107.900. 

(6)  Reasonable  and  necessary  out-of- 
pocket  expenses  you  incur  to  monitor 
the  Financing. 

(7)  Board  of  director  fees  not  in  excess 
of  those  paid  to  other  outside  directors, 
if  your  board  representation  meets  the 
requirements  of  §  107.730(e). 

(8)  A  reasonable  fee  for  arranging 
financing  for  a  Small  Business  h'om  a 
source  that  is  neither  a  Licensee  nor  an 
Associate  of  yours.  The  Small  Business 
must  agree  in  writing  to  pay  such  a  fee 
before  you  arrange  the  financing. 

(9)  A  one-time  "bonus"  that  satisfies 
the  requirements  in  paragraph  (i)  of  this 
section. 

(10)  The  difference  between  the 
contractual  interest  rate  of  the  Financing 
and  a  default  rate  of  interest  permitted 
as  follows: 


Uj  ii  a  ^iiiall  tiu^iiitiS6  ii>  111  dutault, 
you  may  charge  a  default  rate  of  interest 
as  much  as  7  percentage  points  higher 
than  the  contractual  rate  until  the 
default  is  cured. 

(ii)  For  this  purpose,  "default"  means 
either  failure  to  pay  an  amount  when 
due  or  failure  to  provide  information 
required  under  the  Financing 
documents. 

(h)  How  to  evaluate  compliance  with 
the  Cost  of  Money  ceiling.  You  must 
determine  whether  a  Financing  is 
within  the  Cost  of  Money  ceiling  based 
on  its  discounted  cash  fiows,  as  follows: 

(1)  Beginning  with  the  date  of  the  first 
disbursement  ("period  zero"),  identify 
your  cash  inflows  and  cash  outflows  for 
each  period  of  the  Financing.  The 
appropriate  period  to  use  (such  as  years, 
quarters,  or  months)  depends  on  how 
you  have  structured  the  disbursements 
and  payments. 

(2)  Discount  the  cash  flows  back  to 
the  first  disbursement  date  using  the 
Cost  of  Money  ceiling  from  paragraph 
(d)  of  this  section  as  the  discount  rate. 

(3)  If  the  result  is  zero  or  less,  the 
Financing  is  within  the  Cost  of  Money 
ceiling;  if  it  is  greater  than  zero,  the 
Financing  exceeds  the  Cost  of  Money 
ceiling. 

(i)  "Bonus"  paid  by  a  Small  Business. 
You  may  provide  Financing  to  a  Small 
Business  that  includes  both  a  loan  and 
a  one-time  "bonus"  determined  at  the 
end  of  the  loan  term.  For  Cost  of  Money 
purposes,  you  must  treat  such  a 
Financing  as  a  Debt  Security.  You  may 
exclude  a  bonus  from  the  Cost  of  Money 
only  if  it  is: 

(1)  Computed  on  or  after  the  date  that 
the  Financing  is  repaid  in  full  or  was 
originally  due  to  be  repaid  in  full, 
whichever  is  earlier; 

(2)  Not  fixed  or  determinable  before 
the  computation  date;  and 

(3)  Fully  contingent  upon  factor(s) 
that  reflect  the  performance  of  the  Small 
Business.  The  period  for  which  such 
performance  is  measured  must  not 
extend  beyond  the  Small  Business's 
fiscal  year  end  immediately  following 
repayment  of  the  Financing.  You  must 
demonstrate  to  SBA's  satisfaction  that 
the  factor(s)  used  are  appropriate 
indicators  of  performance.  Examples  of 
generally  acceptable  factors  include  net 
income  and  operating  cash  How; 
examples  of  generally  unacceptable 
factors  include  gross  revenues  or  gross 
margin. 

§107.860    Financing  fees  and  expense 
reimbursements  a  Licensee  may  receive 
from  a  Small  Business. 

You  may  collect  Financing  fees  and 
receive  expense  reimbursements  from  a 


Small  Business  only  as  permitted  under 
this  §107.860. 

(a)  Application  fee.  You  may  collect  a 
nonrefundable  application  fee  from  a 
Small  Business  to  review  its  Financing 
application.  The  application  fee  may  be 
collected  at  the  same  time  as  the  closing 
fee  under  paragraph  (c)  or  (d)  of  this 
section,  or  earlier.  The  fee  must  be: 

(1)  No  more  than  1  percent  of  the 
amount  of  Financing  requested  (or,  if 
two  or  more  Licensees  participate  in  the 
Financing,  their  combined  application 
fees  are  no  more  than  1  percent  of  the 
total  Financing  requested);  and 

(2)  Agreed  to  in  writing  by  the 
Financing  applicant. 

(b)  SBA  review  of  application  fees.  For 
any  fiscal  year,  if  the  number  of 
application  fees  you  collect  is  more  than 
twice  the  number  of  Financings  closed, 
SBA  in  its  sole  discretion  may 
determine  that  you  are  engaged  in 
activities  not  contemplated  by  the  Act, 
in  violation  of  §  107.115. 

(c)  Closing  fee — Loans.  You  may 
charge  a  closing  fee  on  a  Loan  if: 

(1)  The  fee  is  no  more  than  2  percent 
of  the  Financing  amount  (or,  if  two  or 
more  Licensees  participate 'in  the 
Financing,  their  combined  closing  fees 
are  no  more  than  2  percent  of  the  total 
Financing  amount);  and 

(2)  You  charge  the  fee  no  earlier  than 
the  date  of  the  first  disbursement. 

(d)  Closing  fee — Debt  or  Equity 
Financings.  You  may  charge  a  Closing 
Fee  on  a  Debt  Security  or  Equity 
Security  Financing  if: 

(1)  The  fee  is  no  more  than  4  percent 
of  the  Financing  amount  (or,  if  two  or 
more  Licensees  participate  in  the 
Financing,  their  combined  closing  fees 
are  no  more  than  4  percent  of  the  total 
Financing  amount);  and 

(2)  You  charge  the  fee  no  earlier  than 
the  date  of  the  first  disbursement. 

(e)  Limitation  on  dual  fees.  If  another 
Licensee  or  an  Associate  of  yours 
collects  a  transaction  fee  under 

§  107.900(e)  in  connection  with  your 
Financing  of  a  Small  Business,  the  sum 
of  the  transaction  fee  and  your 
application  and  closing  fees  cannot 
exceed  the  maximum  application  and 
closing  fees  permitted  under  this 
§107.860. 

(f)  Expense  reimbursements.  You  may 
charge  a  Small  Business  for  the 
reasonable  out-of-pocket  expenses,  other 
than  Management  Expenses,  that  you 
incur  to  process  its  Financing 
application.  If  SBA  determines  that  any 
of  your  reimbursed  expenses  are 
unreasonable  or  are  Management 
Expenses,  SBA  will  require  you  to 
include  such  amounts  in  the  Cost  of 
Money  or  refund  them  to  the  Small 
Business. 


(g)  Breakup  fee.  If  a  Small  Business 
accepts  your  Commitment  and  then  fails 
to  close  the  Financing  because  it  has 
accepted  funds  from  another  source, 
you  may  charge  a  "breakup  fee"  equal 
to  the  closing  fee  that  you  would  have 
been  permitted  to  charge  under 
paragraph  (c)  or  (d)  of  this  spclinn. 

§  107.865    Restrictions  on  Control  of  a 
Small  Business  by  a  L  icensee. 

(a)  General.  You  must  not  operate  a 
business  enterprise  or  function  as  a 
holding  company  exercising  Control 
over  a  business  enterprise.  Neither  you, 
nor  you  and  your  Associates,  nor  you 
and  other  Licensee(s)  (in  the  latter  two 
cases,  the  "Investor  Group")  may, 
except  as  set  forth  in  this  section, 
assume  Control  over  a  Small  Business 
through  management  agreements,  voting 
trusts,  majority  representation  on  the 
board  of  directors,  or  otherwise. 

(b)  Presumption  of  Control.  Control 
over  a  Small  Business  will  be  presumed 
to  exist  whenever  you  or  the  Investor 
Group  own  or  control,  directly  or 
indirectly: 

(1)  At  least  50  percent  of  the 
outstanding  voting  securities,  if  there 
are  fewer  than  50  shareholders;  or 

(2)  More  than  25  percent  of  the 
outstanding  voting  securities,  if  there 
are  50  or  more  shareholders;  or 

(3)  A  block  of  at  least  20  percent  of 
the  outstanding  voting  securities,  if 
there  are  50  or  more  shareholders  and 
no  other  party  holds  a  larger  block. 

(c)  Rebuttals  to  presumption  of 
Control.  A  presumption  of  Control 
under  paragraph  (b)  of  this  section  is 
rebutted  if: 

(1)  The  management  of  the  Small 
Business  owns  at  least  a  25  percent 
interest  in  the  voting  securities  of  the 
business;  and 

(2)  The  management  of  the  Small 
Business  can  elect  at  least  40  percent 
(rounded  down)  of  the  board  members 
of  a  corporation,  general  partners  of  a 
limited  partnership,  or  managers  of  a 
limited  liability  company,  as 
appropriate,  and  the  Investor  Group  can 
elect  no  more  than  40  percent  (rounded 
up).  The  balance  of  such  officials  may 
be  elected  through  mutual  agreement  by 
management  and  the  Investor  Group. 

(d)  Temporary  Control  permitted.  You 
may  acquire  temporary  Control: 

(1)  Where  reasonably  necessary  for 
the  protection  of  your  investment; 

(2)  If  there  has  been  a  material  breach 
of  the  Financing  agreement  by  the  Small 
Business; 

(3)  If  there  has  been  a  substantial 
change  in  the  Small  Business's 
operations  or  products  during  the  past 

2  years,  or  such  a  change  is  the  intended 
result  of  the  Financing,  and  the  Investor 


Group's  Financing  constitutes  the  Small 
Business's  major  source  of  capital;  or 

(4)  In  the  case  of  a  Start-up  Financing, 
if  you  or  the  Investor  Group  constitute 
the  Small  Business's  major  source  of 
capital. 

(e)  Control  certification.  If  you  take 
temporary  Control  of  a  Small  Business 
under  paragraph  (d)  of  this  section,  you 
must  file  a  Control  certification  with 
SBA  within  30  days.  The  certification 
must  state: 

(1)  The  date  on  which  you  took 
Control; 

(2)  The  basis  for  taking  Control;  and 

(3)  Your  agreement  to  relinquish 
Control  within  five  years  (although  you 
may,  under  extraordinary 
circumstances,  request  SBA's  approval 
of  an  extension  beyond  five  years). 

(0  Control  acquired  through 
enforcement  actions.  If  you  retain  or 
acquire  Control  through  enforcement 
action,  you  must  notify  SBA 
immediately  and  submit  a  Control 
certification  within  30  days. 

(g)  Additional  Financing  for 
businesses  under  Licensee's  Control.  If 
you  assume  Control  of  a  Small  Business, 
you  may  later  provide  additional 
Financing,  without  an  exemption  under 
§  107.730(a)(1). 

§  107,880     Assets  acouired  in  liquidation  of 
Portfolio  securities. 

\  o  1  p  av  acquire  assets  in  full  or 
partial  liquidation  of  a  Small  Business's 
obligation  to  you  under  the  conditions 
permitted  by  this  §  107.880.  The  assets 
may  be  acquired  from  the  Small 
Business,  a  guarantor  of  its  obligation, 
or  another  party. 

(a)  Timely  disposition  of  assets.  You 
must  dispose  of  assets  acquired  in 
liquidation  of  a  Portfolio  security  within 
a  reasonable  period  of  time. 

(b)  Permitted  expenditures  to  preserve 
assets.  (1)  You  may  incur  reasonably 
necessary  expenditures  to  maintain  and 
preserve  assets  acquired. 

(2)  You  may  incur  reasonably 
necessary  expenditures  for 
improvements  to  render  such  assets 
saleable. 

(3)  You  may  make  payments  of 
mortgage  principal  and  interest 
(including  amounts  in  arrears  when  you 
acquired  the  asset),  pay  taxes  when  due, 
and  pay  for  necessary  insurance 
coverage. 

(c)  SBA  approval  of  expenditures. 
This  paragraph  (c)  applies  if  you  have 
outstanding  Leverage  or  are  applying  for 
Leverage.  Any  application  for  SBA 
approval  under  this  paragraph  must 
specify  all  expenses  estimated  to  be 
necessary  pending  disposal  of  the 
assets.  Without  SBA's  prior  written 
approval: 


(1)  Your  total  expenditures  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  plus  your  total  Financing(s)  to 
the  Small  Business  must  not  exceed 
your  overline  limit  under  §  107.740;  and 

(2)  Your  total  expenditures  under 
paragraph  (b)  of  this  section  plus  your 
total  Financing(s)  to  the  Small  Business 
must  not  exceed  35  percent  of  your 
Regulatory  Capital. 

Limitations  on  Disposition  of  Assets 

§107.885    Disposition  of  assets  to 
Licensee's  Associates  or  to  competitors  of 
Portfolio  Concern. 

(a)  Sale  of  assets  to  Associate.  Except 
with  SBA's  prior  written  approval,  you 
are  not  permitted  to  dispose  of  assets 
(including  assets  acquired  in 
liquidation)  to  any  Associate  if  you  have 
outstanding  Leverage  or  Earmarked 
Assets.  As  a  prerequisite  to  such 
approval,  you  must  demonstrate  that  the 
proposed  terms  of  disposal  are  at  least 
as  favorable  to  you  as  the  terms 
obtainable  elsewhere. 

(b)  Sale  of  assets  to  competitor  of 
Small  Business.  Except  with  the  prior 
written  approval  of  the  PortfoHo 
Concern  (if  it  is  not  under  your  Control) 
or  of  SBA,  you  are  not  permitted  to 
dispose  of  Portfolio  securities  to  a 
competitor  of  such  concern.  If  SBA's 
prior  approval  is  not  required,  you  must 
promptly  notify  SBA  of  any  such 
disposal. 

Management  Services  and  Fees 

§  107.900  Martage.iient  fees  for  services 
provided  to  a  Small  Business  by  Licensee 
or  its  Associate. 

This  §  107.900  applies  to  management 
services  that  you  or  your  Associate 
provide  to  a  Small  Business  during  the 
term  of  a  Financing  or  prior  to 
Financing.  It  does  not  apply  to 
management  services  that  you  or  your 
Associate  provide  to  a  Small  Business 
that  you  do  not  finance.  Fees  permitted 
under  this  section  are  not  included  in 
the  Cost  of  Money  (see  §  107.855). 

(a)  Permitted  management  fees.  You 
or  your  Associate  may  provide 
management  services  to  a  Small 
Business  financed  by  you  if: 

(1)  You  or  your  Associate  have 
entered  into  a  written  contract  with  the 
Small  Business; 

(2)  The  fees  charged  are  for  services 
actually  performed; 

(3)  Services  are  provided  on  an  hourly 
fee,  project  fee,  or  other  reasonable 
basis;  and 

(4)  You  can  demonstrate  to  SBA,  upon 
request,  that  the  rate  does  not  exceed 
the  prevailing  rate  charged  for 
comparable  se^ices  by  other 
organizations  in  the  geographic  area  of 
the  Small  Business, 
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(b)  Fees  for  service  as  a  board 
member.  You  or  your  Associate  may 
receive  fees  in  the  form  of  cash, 
warrants,  or  other  payments,  for  services 
provided  as  members  of  the  board  of 
directors  of  a  Small  Businesses 
Financed  by  you.  The  fees  must  not 
exceed  those  paid  to  other  outside  board 
members.  In  the  absence  of  such  board 
members,  fees  must  be  reasonable  when 
compared  with  amounts  paid  to  outside 
directors  of  similar  companies. 

(c)  SBA  approval  required.  You  must 
obtain  SBA's  prior  written  approval  of 
any  management  contract  that  does  not 
satisfy  paragraphs  (a)  or  (b)  of  this 
section. 

(d)  Recordkeeping  requirements.  You 
must  keep  a  record  of  hours  spent  and 
amounts  charged  to  the  Small  Business, 
including  expenses  charged. 

(e)  Transaction  fees.  (1)  You  may 
charge  reasonable  transaction  fees  for 
work  you  or  your  Associate  perform  to 
prepare  a  client  for  a  public  offering, 
private  offering,  or  sale  of  all  or  part  of 
the  business,  and  for  assisting  with  the 
transaction.  Compensation  may  be  in 
the  form  of  cash,  notes,  stock,  and/or 
options. 

(2)  Your  Associate  may  charge  market 
rate  investment  banking  fees  to  a  Small 
Business  on  that  portion  of  a  Financing 
that  you  do  not  provide. 

Surjp,3rt  H — Non-leveraged 

L  censee*; — Exceptions  to  Regulations 

§  '  0 ;  1  uOO     Licensees  without  Leverage^ 
eiceptioos  to  the  regulations. 

The  regulatory  exceptions  in  this 
section  apply  to  Licensees  with  no 
outstanding  Leverage  or  Earmarked 
Assets. 

(a)  You  are  exempt  from  the  following 
provisions  (but  you  must  come  into 
compliance  with  them  to  become 
eligible  for  Leverage): 

(1)  The  overline  limitation  in 
§107.740. 

(2)  The  restrictions  in  §  107.530  on 
investments  of  idle  funds,  provided  you 
do  not  engage  in  activities  not 
contemplated  by  the  Act. 

(3)  The  restrictions  in  §  107.550  on 
third-party  debt. 

(1)  The  restrictions  in  §  107.880  on 
expenses  incurred  to  maintain  or 
improve  assets  acquired  in  liquidation 
of  Portfolio  securities. 

(5)  The  recordkeeping  requirements 
and  fee  limitations  in  §  107.825(b)  and 
(c),  respectively,  for  securities 
purchased  through  or  from  an 
underwriter. 

(b)  You  are  exempt  from  the 
requirements  to  obtain  SBA's  prior 
approval  for:  * 

(1)  A  decrease  in  your  Regulatory 
Capital  of  more  than  two  percent  under 


§  107.585  (but  not  below  the  mmimum 
required  under  the  Act  or  these 
regulations).  You  must  report  the 
reduction  to  SBA  within  30  days. 

(2)  Disposition  of  any  asset  to  your 
Associate  under  §  107.885. 

(3)  A  contract  to  employ  an 
Investment  Adviser/Manager  under 
§  107.510.  However,  you  must  notify 
SBA  of  the  Management  Expenses  to  be 
incurred  under  such  contract,  or  of  any 
subsequent  material  changes  in  such 
Management  Expenses,  within  30  days 
of  execution.  In  order  to  become  eligible 
for  Leverage,  you  must  have  the  contract 
approved  by  SBA. 

(4)  Your  initial  Management  Expenses 
under  §  107.140  and  increases  in  your 
Management  Expenses  under  §  107.520. 
However,  you  must  have  your 
Management  Expenses  approved  by 
SBA  in  order  to  become  eligible  for 
Leverage. 

(5)  Options  obtained  from  a  Small 
Business  by  your  management  or 
employees  under  §  107.815(b). 

(c)  You  are  exempt  from  the 
requirement  in  §  107.680  to  obtain 
SBA's  post  approval  of  new  directors 
and  new  ofBcers,  other  than  your  chief 
operating  officer.  However,  you  must 
notify  SBA  of  the  new  directors  or 
officers  within  30  days,  and  you  must 
have  all  directors  and  officers  approved 
by  SBA  in  order  to  become  eligible  for 
Leverage. 

Subpart  I — SBA  Financial  Assistance 
for  Licensees  (Leverage) 

General  Information  About  Obtaining 
Leverage 

S  107.1100    Types  of  Leverage  avallalile. 

(a)  Types  of  Leverage  available  for 
Section  301(c)  Licensees.  If  you  are  a 
Section  301(c)  Licensee,  you  may  apply 
for  Leverage  from  SBA  in  one  or  both  of 
the  following  forms: 

(1)  The  purchase  or  guarantee  of  your 
Debentures. 

(2)  The  purchase  or  guarantee  of  your 
Participating  Securities. 

(b)  Types  of  Leverage  available  for 
Section  301(d)  Licensees.  If  you  are  a 
.Section  301(d)  Licensee,  you  may  apply 
for  Leverage  from  SBA  in  one  or  more 
of  the  following  forms: 

(1)  The  purchase  or  guarantee  of  your 
Debentures. 

(2)  The  purchase  or  guarantee  of  your 
Participating  Securities. 

(3)  The  purchase  of  your  Preferred 
Securities. 

(c)  Subsidized  and  non-subsidized 
Debentures  available  to  Licensees.  If  you 
are  a  Section  301(d)  Licensee,  you  may 
issue  both  subsidized  and  non- 
subsidized  Debentures.  If  you  are  a 


Section  301(c)  Licensee,  you  may  issue 
only  non-subsidized  Debentures. 

(1)  Non-subsidized  Debentures.  SBA 
may  purchase  or  guarantee  non- 
subsidized  Debentures  under  section 
303(b)  of  the  Act.  You  pay  interest  on 
a  non-subsidized  Debenture  at  the  rate 
stated  on  its  face. 

(2)  Subsidized  Debentures.  SBA  may 
purchase  or  guarantee  subsidized 
Debentures  under  section  303(c)  of  the 
Act.  On  a  guaranteed  Debenture,  during 
the  first  5  years  of  the  term,  you  pay  an 
interest  rate  that  is  300  basis  points 
below  the  rate  stated  on  the  face  of  the 
Debenture.  On  a  Debenture  that  SBA 
purchases,  you  pay  a  reduced  interest 
rate  determined  under  section  317  of  the 
Act. 

§  1 07. 1 1 1 0    How  to  apply  for  Leverage. 

(a)  Application  forms.  Select  the 
appropriate  form  from  the  following 
table: 


Type  of  Leverage  you 
are  applying  for: 


Det>entures  (any  type)  .. 
4%  Prefen^ed  Secunties 
Partictpating  Securities  . 


Application  form: 


SBA  Fomi  1022. 
SBA  Form  1022A. 
SBA  Fomi  10228. 


(b)  Where  to  send  your  application. 
Send  all  Leverage  applications  to  SBA. 
Investment  Division.  409  Third  Street, 
S.W.,  Washington,  D.C.  20416. 

§  107.1 1 20    General  eligibility  requirements 
for  Leverage. 

To  be  eligible  for  Leverage,  you  must: 

(a)  Demonstrate  a  need  for  Leverage, 
evidenced  by  your  investment  activity 
and  a  lack  of  sufficient  funds  for 
investment.  For  your  first  issuance  of 
Leverage,  if  you  have  invested  at  least 
50  percent  of  your  Leverageable  Capital, 
you  are  presumed  to  lack  sufficient 
funds  for  investment. 

(b)  Have  adequate  Private  Capital  to 
satisfy  the  requirements  for  financial 
viability  under  §  107.200. 

(c)  Meet  the  minimum  capital 
requirements  of  §  107.210  or  §  107.220. 
as  appropriate. 

(d)  Show,  to  the  satisfaction  of  SBA, 
that  your  management  is  qualified  and 
has  the  knowledgfi,  Rxperience,  and 
capability  necessary  for  investing  in  the 
types  of  businesses  contemplated  by  the 
Act,  the  regulations  in  this  part  and 
your  business  plan. 

(e)  Be  in  compliance  with  the 
regulations  in  this  part. 

(f)  If  required  by  SBA,  have  your 
Control  Person(s)  assume,  in  writing, 
personal  responsibility  for  your 
Leverage,  effective  only  if  such  Control 
Person(s)  participate  (directly  or 
indirectly)  in  a  transfer  of  Control  not 
approved  by  SBA. 


§107.1130     Leverage 'oes  payable  by 
Licensee. 

(a)  User  fee  for  Debentures  and 
Participating  Securities.  You  must  pay  a 
user  fee  to  SBA  for  each  issuance  of  a 
Debenture  or  Participating  Security.  The 
fee  is  2  percent  of  the  face  amount  of  the 
Leverage  issued. 

(b)  Payment  of  user  fee.  If  you  issue 
a  Debenture  or  Participating  Security: 

(1)  To  repay  or  redeem  existing 
Leverage,  you  must  pay  the  user  fee 
before  SBA  will  guarantee  or  purchase 
the  new  Debenture  or  Participating 

Security. 

(2)  That  is  not  used  to  repay  or 
redeem  existing  Leverage.  SBA  will 
deduct  the  user  fee  from  the  proceeds 
remitted  to  you,  unless  you  prepaid  the 
fee  under  §107.1210. 

(c)  Refundability.  The  user  fee  is  not 
refundable  undar  any  circumstances. 

(d)  Other  Leverage  fees.  SBA  may 
establish  a  fee  structure  for  services 
performed  by  the  CRA.  SBA  will  not 
collect  any  fee  for  its  guarantee  of  TCs. 

§107.1140    Licensee's  acceptance  of  SBA 
remedies  under  §§  107.1800  ttirough 
107.1820. 

If  you  issue  Leverage  after  April  25, 
1994,  you  automatically  agree  to  the 
terms  and  conditions  in  §§  107.1800 
through  107.1820  as  they  exist  at  the 
time  of  issuance.  The  effect  of  these 
terms  and  conditions  is  the  same  as  if 
they  were  fully  incorporated  in  the 
terms  of  your  Leverage. 

Maximum  Ann 
Which  a  I  i'~pn^ 

§107.1150     Maximum  amount  of  Leverage 
foraSectior  301  (Cj  Licensee. 

(a)  Maximum  amount  of  Leverage.  If 
you  are  a  Section  301(c)  Licensee,  use 
the  following  table  to  determine  the 
maximiun  amount  of  Leverage  you  may 
have  outstanding  at  any  time: 


Hit  ^f  Leverage  for 
i   is  hlioJhlp 


If  your  Leverageable 

Ttien  your  maximum 

Capital  is: 

Leverage  is: 

htot  over  $15,000,000 

300%  of 

Leverageable  Cap- 

ital. 

Over  $15,000,000  but 

$45,000,000  +  [200% 

not  over 

of  (Leverageable 

$30,000,000. 

Capital- 

Si  5,000,000)1. 

Over  $30,000,000  but 

$75,000,000  +  [100% 

not  over 

of  ((Leverageable 

$45,000,000. 

Capital — 

$30,000,000)1. 

Over  $45,000,000  

$90,000,000. 

(b)  Exceptions  to  maximum  Leverage 
provisions — (1)  Licensees  under 
Common  Control.  Two  or  more 
Licensees  under  Common  Control  may 
have  aggregate  outstanding  Leverage 
over  $90,000,000  only  if  SBA  gives  them 


permission  to  do  so.  SBA  may  grant 
such  permission  on  a  case-by-case  basis 
only.  SBA  may  impose  any  terms  and 
conditions  SBA  considers  appropriate  to 
minimize  its  risk  of  loss  in  the  event  of 
default. 

(2)  Licensees  with  excess  Leverage 
issued  before  March  31,  1993.  If  you  had 
outstanding  Debentures  on  March  31. 
1993  that  exceeded  300  percent  of  your 
Leverageable  Capital: 

(i)  You  do  not  have  to  prepay  the 
excess  amount. 

(ii)  You  may  apply  for  an  additional 
Debenture  guarantee  or  Participating 
Security  guarantee  if  you  use  the 
proceeds  solely  to  pay  the  amount  due 
at  maturity  on  a  Debenture  issued  before 
March  31. 1993.  The  new  Debenture  or 
Participating  Security  must  mature  on 
or  before  September  30.  2002. 

(iii)  You  must  maintain  at  least  65 
percent  of  your  "Total  Funds  Available 
for  Investment"  in  "Venture  Capital 
Financings"  (as  defined  in  §  107.1160(e) 
and  (0.  respectively)  until  your 
outstanding  Debentures  no  longer 
exceed  300  percent  of  your  Leverageable 
Capital. 

(3)  Maximum  amount  of  Participating 
Securities.  See  §  107.1170. 

§107.1160     Maximum  amount  of  Leverage 
for  a  Section  301(d)  Licensee. 

(a)  Maximum  amount  of  subsidized 
Leverage.  (1)  "Subsidized  Leverage" 
means  Debentures  with  a  reduced 
interest  rate  and  Preferred  Securities.  If 
you  are  a  Section  301(d)  Licensee: 

(i)  The  maximum  amount  of 
subsidized  Leverage  you  may  have 
outstanding  at  any  time  is  the  lesser  of 
400  percent  of  your  Leverageable 
Capital,  or  $35,000,000.  The  same  limit 
applies  to  a  group  of  Section  301(d) 
Licensees  under  Common  Control. 

(ii)  The  maximum  amount  of 
Preferred  Securities  you  may  have 
outstanding  at  any  time  is  200  percent 
of  your  Leverageable  Capital. 

(2)  Certain  types  and  amounts  of 
subsidized  Leverage  have  special 
eligibility  requirements  (see  paragraphs 
(c)  and  (d)  of  this  section). 

(b)  Maximum  amount  of  total 
Leverage.  Use  §  107.1150(a)  and  (b)(1)  to 
determine  your  maximum  amount  uf 
Leverage  as  if  you  were  a  Section  301(c) 
Licensee.  If  the  result  is  more  than  your 
maximum  subsidized  Leverage,  then 
this  is  your  maximum  total  (subsidized 
plus  non-subsidized)  Leverage. 
Otherwise,  your  maximum  total 
Leverage  is  the  same  as  your  maximum 
subsidized  Leverage.  For  Participating 
Securities,  see  §  107.1170. 

(c)  Special  eligibility  requirements  for 
fourth  tier  of  Leverage.  A  "fourth  tier  of 
Leverage"  is  any  amount  of  outstanding 


Leverage  in  excess  of  300  percent  of 
your  Leverageable  Capital. 

(1)  To  qualify  for  a  fourth  tier  of 
Leverage,  you  must  have  invested  (or 
have  Commitments  to  invest)  at  least  30 
percent  of  your  "Total  Funds  Available 
for  Investment"  in  "Venture  Capital 
Financings"  (see  the  definitions  in 
paragraphs  (e)  and  (f)  of  this  section). 

(2)  While  you  have  a  fourth  tier  of 
Leverage,  you  must  maintain  Venture 
Capital  Financings  (at  cost)  that  equal  at 
least  30  percent  of  your  Total  Funds 
Available  for  Investment. 

(d)  Special  eligibility  requirements  for 
second  tier  of  Preferred  Securities.  A 
"second  tier  of  Preferred  Securities"  is 
any  amount  of  outstanding  Preferred 
Securities  in  excess  of  100  percent  of 
your  Leverageable  Capital. 

(1)  To  qualify  for  a  second  tier  of 
Preferred  Securities: 

(i)  If  your  license  was  issued  after 
October  13. 1971,  you  must  have  at  least 
$500,000  of  Leverageable  Capital.    , 

(ii)  You  must  have  invested  (or  have 
Commitments  to  invest)  at  least  the 
same  dollar  amount  in  Venture  Capital 
Financings. 

(2)  While  you  have  a  second  tier  of 
Preferred  Securities,  you  must  maintain 
at  least  the  same  dollar  amount  of 
Venture  Capital  Financings  (at  cost). 

(e)  Definition  of  "Total  Funds 
Available  for  Investment".  Total  Funds 
Available  for  Investment  means  the 
result  obtained  from  the  following 
formula: 

T  =  .90  X  (CA  *  LI) 

Where: 

T  =  Total  fimds  available  for  investment 

CA  =  Total  current  assets 

LI  =  Total  Loans  and  Investment  at  cost 

(as  reported  on  SBA  Form  468).  net 

of  current  maturities 

(f)  Definition  of  "Venture  Capital 
Financing".  Venture  Capital  Financing 
means  an  investment  represented  by 
common  or  preferred  stock,  a  limited 
partnership  interest,  or  a  similar 
ownership  interest;  or  by  an  unsecured 
debt  instrument  that  is  subordinated  by 
its  terms  to  all  other  borrowings  of  the 
issuer. 

(1)  A  debt  secured  by  any  agreement 
with  a  third  party  is  not  a  Venture 
Capital  Financing,  whether  or  not  you 
have  a  security  interest  in  any  asset  of 
the  third  party  or  have  recourse  against 
the  third  party. 

(2)  A  Financing  that  originally 
qualified  as  a  Venture  Capital  Financing 
will  continue  to  qualify  (at  its  original 
cost),  even  if  you  later  must  report  it  on 
SBA  Form  468  under  either  Assets 
Acquired  in  Liquidation  of  Portfolio 
Securities  or  Operating  Concerns 
Acquired. 
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§107.1170    Maximum  amount  of 
Participating  Securities  for  any  Licensee. 

The  maximum  amount  of 
Participating  Se<:urities  you  may  have 
outstanding  at  any  time  is  200  percent 
of  your  Leverageable  Capital.  If  you  are 
a  Section  301(d)  Licensee,  the  maximum 
combined  amount  of  Participating 
Securities  and  Preferred  Securities  you 
may  have  outstanding  at  any  time  is  200 
percent  of  your  Leverageable  Capital. 

Conditional  Commitments  by  SBA  To 
Reserve  Leverage  for  a  Licensee 

§  1 07. 1 200  S8A '  s  leverage  commitment  to 
a  Ucanaee — application  procedure,  amount, 
andlann. 

(a)  General.  Under  the  provisions  in 
§§  107.1200  through  107.1240.  you  may 
apply  for  SBA's  conditional 
commitment  to  reser/e  a  specific 
amount  and  type  of  Leverage  for  your 
future  use.  You  may  then  apply  to  draw 
down  Leverage  against  the  commitment. 

(b)  Applying  for  a  Leverage 
commitment.  SBA  will  notify  you  when 
it  is  accepting  requests  for  Leverage 
commitments.  Upon  receipt  of  your 
request,  SBA  will  send  you  a  complete 
application  package. 

(c)  Limitations  on  the  amount  of  a 
Leverage  commitment.  The  amount  of 
any  Leverage  commitment  must  be  at 
least  $.=100,000.  It  must  not  exceed  100 
percent  of  your  Regulatory  Capital  or 
your  remaining  Leverage  eligibility, 
whichever  is  less. 

(d)  Term  of  Leverage  commitment. 
SBA's  Leverage  commitment  will 
automatically  lapse  at  5:00  P.M.  Eastern 
Time  on  August  1  of  the  next  full 
Federal  fiscal  year  following  issuance  of 
the  commitment. 

§  1 07. 1 21 0    Commitment  tees  payable  by 
Licensee. 

(a)  Commitment  fees.  As  a  condition 
of  SBA's  Leverage  commitment,  and 
before  you  may  draw  any  Leverage,  you 
must  pay  SBA  a  non-refundable  fee  of: 

(1)  3  percent  of  the  face  amount  of  the 
Debentures  or  Participating  Securities 
reserved  under  the  commitment;  or 

(2)  1  percent  of  the  issue  price  of 
Preferred  Securities  reserved  under  the 
commitment. 

(b)  Credit  for  user  fee.  The  3  percent 
commitment  fee  paid  by  issuers  of 
Debentures  or  Participating  Securities 
under  paragraph  (a)(1)  of  this  section 
includes  the  2  percent  user  fee  required 
under  §107.1130.  If  you  pay  the 
commitment  fee,  you  do  not  have  to  pay 
the  user  fee  separately. 

(c)  Automatic  cancellation  of 
commitment.  Unless  you  pay  the  full 
amount  of  the  commitment  fee  by  .5:00 
P.M.  Eastern  Time  on  the  30th  calendar 
day  following  the  issuance  of  SBA's 


Leverage  commitment,  the  commitment 
will  be  automatically  canceled. 

$  107.1220    Requirement  (or  Licensee  to 
Ale  quarterly  financial  statements. 

As  long  as  any  part  of  SBA's  Leverage 
commitment  is  outstanding,  you  must 
give  SBA  a  Financial  Statement  on  SBA 
Form  468  (Short  Form)  as  of  the  close 
of  each  quarter  of  your  fiscal  year  (other 
than  your  fourth  fiscal  quarter,  which  is 
covered  by  your  annual  filing  of  Form 
468  under  §  107.630(a)).  You  must  file 
this  form  within  30  days  after  the  close 
of  the  quarter,  or  with  any  request  for 
a  draw  that  you  make  within  such  30- 
day  period.  You  will  not  be  eligible  for 
a  draw  if  you  are  not  in  compliance 
with  this  §107.1220. 

$  1 07. 1 230    Draw-downs  by  Licensee  under 
SBA's  Leverage  commitment 

(a)  Licensee's  authorization  of  SBA  to 
purchase  or  guarantee  securities.  By 
submitting  a  request  for  a  draw  against 
SBA's,  Leverage  commitment,  you: 

(1)  Authorize  SBA  to  purchase  your 
Preferred  Security;  or 

(2)  Authorize  SBA,  or  any  agent  or 
trustee  SBA  designates,  to  guaranty  your 
Debenture  or  Participating  Security  and 
to  sell  it  with  SBA's  guarantee. 

(b)  Limitations  on  amount  of  draw. 
For  Debentures  or  Participating 
Securities,  any  draw  against  SBA's 
Leverage  commitment  must  be  at  least 
$500,000;  amounts  above  $500,000  must 
be  in  multiples  of  $100,000.  You  may 
issue  Preferred  Securities  in  any 
amount. 

(c)  Effect  of  regulatory  violations  on 
Licensee's  eligibility  for  draws. — (1) 
General  rule.  You  are  eligible  to  make  a 
draw  against  SBA's  Leverage 
commitment  only  if  you  are  in 
compliance  with  all  applicable 
provisions  of  the  Act  and  SBA 
regulations  (i.e.,  no  unresolved  statutory 
or  regulatory  violations). 

(2)  Exception  to  general  rule.  If  you 
are  not  in  compliance,  you  may  still  be 
eligible  for  draws  if: 

(i)  SBA  determines  that  your 
outstanding  violations  are  of  non- 
substantive provisions  of  the  Act  or 
regulations  and  that  you  have  not 
repeatedly  violated  any  non-substantive 
provisions;  or 

(ii)  You  have  agreed  with  SBA  on  a 
course  of  action  to  resolve  your 
violations  and  such  agreement  does  not 
prevent  you  ft-om  issuing  Leverage. 

(d)  Procedures  for  funding  draws.  You 
may  request  a  draw  at  any  time  during 
the  term  of  the  commitment.  With  each 
request,  submit  the  following 
documentation: 

(1)  If  your  request  is  submitted  within 
30  days  following  the  close  of  your 


fiscal  quarter,  a  Financial  Statement  on 
SBA  Form  468  (Short  Form)  prepared  as 
of  the  close  of  that  fiscal  quarter; 
otherwise,  a  statement  certifying  that 
there  has  been  no  material  adverse 
change  in  your  financial  condition  since 
your  last  filing  of  SBA  Form  468  (Long 
or  Short  Form). 

(2)  A  statement  certifying  that  to  the 
best  of  your  knowledge  and  belief,  you 
are  in  compliance  with  all  provisions  of 
the  Act  and  SBA  regulations  (i.e.,  no 
unresolved  regulatory  or  statutory 
violations),  or  a  statement  listing  any 
specific  violations  you  are  aware  of. 
Either  statement  must  be  executed  by 
one  of  the  following: 

(i)  An  officer  of  the  Licensee; 

(ii)  An  officer  of  a  corporate  general 
partner  of  the  Licensee;  or 

(iii)  An  individual  who  is  authorized 
to  act  as  or  for  a  general  partner  of  the 
Licensee. 

(3)  A  statement  that  the  proceeds  are 
needed  to  fund  one  or  more  particular 
Small  Businesses.  If  required  by  SBA, 
the  statement  must  include  the  name 
and  address  of  each  Small  Business,  and 
the  amount  and  anticipated  closing  date 
of  each  proposed  Financing. 

(e)  Reporting  requirements  after 
drawing  funds.  (1)  Within  30  calendar 
days  after  the  actual  closing  date  of  each 
Financing  funded  with  the  proceeds  of 
your  draw,  you  must  file  an  SBA  Form 
1031  confirming  the  closing  of  the 
transaction. 

(2)  If  SBA  required  you  to  provide 
information  concerning  a  specific 
planned  Financing  under  paragraph 
(d)(3)  of  this  section,  and  such 
Financing  has  not  closed  within  60 
calendar  days  after  the  anticipated 
closing  date,  you  must  give  SBA  a 
written  explanation  of  the  failure  to 
close. 

(3)  If  you  do  not  comply  with  this 
paragraph  (e),  you  will  not  be  eligible 
for  additional  draws.  SBA  may  also 
determine  that  you  are  not  in 
compliance  with  the  terms  of  your 
Leverage  under  §§  107.1810  or 
107.1820. 

§107.1240    Funding  of  Licensee's  draw 
request  through  sale  to  short-term  investor. 

(a)  Licensee's  authorization  of  SBA  to 
arrange  sale  of  securities  to  short-term 
investor.  By  submitting  a  request  for  a 
draw  of  Debenture  or  Participating 
Security  Leverage,  you  authorize  SBA, 
or  any  agent  or  trustee  SBA  designates, 
to  enter  into  any  agreements  (and  to 
bind  you  to  such  agreements)  necessary 
to  accomplish: 

(1)  The  sale  of  your  Debenture  or 
Participating  Security  to  a  short-term 
investor; 
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(2)  The  purchase  of  your  security  from 
the  short-term  investor,  either  by  you  or 
on  your  behalf;  and 

(3)  The  pooling  of  your  security  with 
other  securities  with  the  same  maturity 
date. 

(b)  Sale  of  Debentures  to  a  short-term 
investor.  If  SBA  sells  your  Debenture  to 
a  short-term  investor: 

(1)  The  sale  will  be  at  a  discount 
based  on  an  interest  rate  determined 
under  section  303(b)  of  the  Act  (without 
any  interest  rate  subsidy),  as  if  the 
maturity  date  of  the  Debenture  were  the 
next  scheduled  date  for  the  sale  of 
Debenture  Trust  Certificates. 

(2)  If  the  actual  sale  of  Trust 
Certificates  takes  place  after  the 
scheduled  date,  you  must  pay  the  short- 
term  investor  daily  interest  on  the 
Debenture,  at  the  same  rate,  from  the 
scheduled  sale  date  to  the  actual  sale 
date.  This  additional  interest  is  due  on 
the  actual  sale  date.  Failure  to  pay  the 
interest  constitutes  noncompliance  with 
the  terms  of  your  Leverage  (see 

§§  107.1810  and  107.1820). 

(c)  Sale  of  Participating  Securities  to 
a  short-term  investor.  If  SBA  sells  your 
Participating  Security  to  a  short-term 
investor: 

(1)  The  sale  price  will  be  the  face 
amount. 

(2)  At  the  closing  of  the  next 
scheduled  sale  of  Participating  Security 
Trust  Certificates,  you  (or  SBA,  as 
guarantor)  must  pay  the  short-term 
investor  Earned  Prioritized  Payments  at 
a  rate  determined  under  section  303(b) 
of  the  Act,  as  if  the  maturity  date  of  the 
Participating  Security  were  the  next 
scheduled  date  for  the  sale  of  Trust 
Certificates. 

(d)  Licensee's  right  to  repurchase  its 
securities  before  pooling.  You  may 
repurchase  your  securities  from  the 
short-term  investor  before  they  are 
pooled.  To  do  so,  you  must: 

(1)  Give  SBA  written  notice  at  least  10 
days  before  the  cut-off  date  for  the  pool 
in  which  your  security  is  to  be  included; 
and 

(2)  Pay  the  face  amount  of  the 
Debenture,  or  the  face  amount  of  the 
Participating  Security  plus  Earned 
Prioritized  Payments,  to  the  short-term 
investor. 

Exchange  of  Oiit^tdndinq  Dphpntures 
for  Participatinu  m  PrtltrrKi 
Securities — Section  301(d)  Licensees 

§  107.1350  Exchange  by  Section  30i  (d) 
Licensee  of  Del)entures  (or  Preferred  or 
Participating  Securities. 

(a)  Conditions  for  exchange  of 
Debentures.  A  Section  301(d)  Licensee 
may,  in  SBA's  discretion,  retire  an 
eligible  Debenture  through  the  issuance 


of  Preferred  or  Participating  Securities. 
To  do  so,  you  must: 

(1)  Pay  all  unpaid  accrued  interest  on 
the  Debenture,  plus  any  applicable 
prepayment  penalties,  fees,  and  other 
charges. 

(2)  Comply  with  all  conditions  that 
apply  to  the  issuance  of  Preferred  or 
Participating  Securities. 

(b)  Debentures  not  eligible  for 
exchange.  You  may  not  retire  a 
Debenture  by  issuing  Preferred  or 
Participating  Securities  if  SBA 
guaranteed  or  purchased  it  on  the  basis 
of  funds  not  included  in  your 
Leverageable  Capital.  You  must  repay 
such  a  Debenture  at  its  maturity  date, 
unless  SBA  extends  it.  SBA  has 
discretion  to  extend  the  maturity  to  a 
date  not  more  than  15  years  from  the 
date  of  issuance  if  SBA  believes  the 
extension  is  necessary  for  orderly 
liquidation  of  the  indebtedness. 

Prpfprrrd  Securities  Leverage — Section 
10 11(1)  I  uensees 


dends  or  partnership 
cent  Preferred 


§107  1400  SlocH  3 
distrJbutioris  on  4  d' 
Securities 

Preferred  Securities  that  SBA 
purchases  from  a  Section  301(d) 
Licensee  may  be  in  the  form  of  either 
preferred  stock  issued  at  par  value  or  a 
preferred  limited  partnership  interest 
issued  at  face  value.  When  you  issue 
Preferred  Securities,  you  agree  to  pay 
SBA  a  dividend  or  partnership 
distribution  of  4  percent  per  year,  from 
the  date  you  issue  Preferred  Securities 
to  the  date  you  repay  them,  both 
inclusive.  "The  dividend  or  partnership 
distribution  is: 

(a)  Computed  on  the  par  value  of  the 
outstanding  stock  or  the  face  value  of 
the  outstanding  limited  partnership 
interest. 

(b)  Cumulative.  This  means  that  if  you 
do  not  pay  the  entire  dividend  or 
partnership  distribution  for  a  given 
fiscal  year,  the  unpaid  balance 
accumulates  as  a  distribution  in  arrears. 
You  do  not  have  to  pay  interest  on 
distributions  in  arrears. 

(c)  Preferred.  This  means  that  you 
must  pay  SBA  in  full  (including 
distributions  in  arrears)  before  setting 
aside  or  paying  any  amount  to  any  other 
equity  holder. 

(d)  Payable  at  the  discretion  of  your 
Board  of  Directors  or  General  Partner(s), 
except  that  all  distributions  in  arrears 
must  be  paid  in  full  when  you  redeem 
the  Preferred  Securities. 

§1071410    Requirement  to  redeem  4 
percent  Preferred  Securities. 

You  must  redeem  4  percent  Preferred 
Securities  not  later  than  15  years  from 


the  date  of  issuance.  At  the  redemption 
date,  you  must  pay  to  SBA: 

(a)  The  par  value  (of  preferred  stock) 
or  face  value  (of  a  preferred  limited 
partnership  interest);  plus 

(b)  Any  unpaid  dividends  or 
partnership  distributions  accrued  to  the 
redemption  date. 

§107.1420    Articles  requirements  for  4 
percent  Preferred  Securities  Issuers. 

You  may  issue  4  peicent  Preferred 
Securities  only  if  your  Articles  contain 
all  the  provisions  in  §§  107.1400  and 
107.1410. 

§  107.1430  Redeeming  4  percent  Preferred 
Securities  with  proceeds  of  norwsubsidlzed 
Debentures. 

If  SBA  approves,  a  Section  301(d) 
Licensee  may  use  the  proceeds  of  a 
Debenture  to  redeem  Preferred 
Securities  at  their  mandatory 
redemption  date,  including  any  accrued 
unpaid  dividends  or  partnership 
distributions.  For  this  purpose,  you  may 
issue  only  a  non-subsidized  Debenture 
(see§107.1100(c}). 

§  1 07. 1 440    Three  percent  preferred  stocic 
issued  before  November  21, 1989. 

Before  November  21,  1989,  Preferred 
Securities  were  available  only  in  the 
form  of  preferred  stock  and  had  a 
preferred  and  cumulative  dividend  of  3 
percent.  If  you  have  such  preferred 
stock  outstanding,  you  must  follow 
§  107.1400  (except  for  §  107.1400(d)), 
substituting  "3  percent"  for  "4  percent" 
throughout.)  Dividends  on  3  percent 
preferred  stock  are  payable  at  the 
discretion  of  your  Board  of  Directors  or 
General  Partner(s),  except  that  all 
dividends  in  arrears  must  be  paid  in  full 
before  any  non-SBA  investor  receives 
any  distribution.  Upon  your  liquidation, 
SBA  is  entitled  to  payment  of  all 
dividends  in  arrears  even  if  you  have  no 
Retained  Earnings  Available  for 
Distribution  at  such  time. 

§  1 07. 1 450    Optional  redemption  of 
Preferred  Securities. 

(a)  Redemption  at  par  or  face  value. 
A  Section  301(d)  Licensee  may  redeem 
Preferred  Securities  at  any  time, 
provided  you  give  SBA  at  least  30  days 
written  notice.  You  may  redeem  all  or 
only  part  of  your  Preferred  Securities, 
but  the  par  value  or  face  value  of  the 
securities  being  redeemed  must  be  at 
least  $50,000.  At  the  redemption  date, 
you  must  pay  to  SBA: 

(1)  The  par  value  (of  preferred  stock) 
or  face  value  (of  a  preferred  limited 
partnership  interest);  plus 

(2)  Any  unpaid  dividends  or 
partnership  distributions  accrued  to  the 
redemption  date. 
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(b)  Repurchase  of  3  percent  preferred 
stock  for  less  than  par  value.  If  you 
issued  3  percent  preferred  stock  to  SBA, 
you  may  ask  SBA  to  sell  it  back  to  you 
at  a  price  less  than  its  par  value.  The 
terms  and  conditions  of  any  such 
transaction  will  be  as  set  forth  in  the 
Notice  published  in  the  Federal 
Register  on  April  1,  1994  (Copies  of  this 
notice  are  available  from  SBA,  409  3rd 
Street.  S.W..  Washington.  D.C..  20416). 
SBA  has  sole  discretion  to: 

(1)  Approve  or  disapprove  the  sale. 

(2)  Determine  the  sale  price  after 
considering  any  factors  SBA  considers 
appropriate. 

(3)  Determine  the  form  of  payment 
SBA  will  accept.  SBA  is  not  authorized 
to  accept  the  proceeds  of  a  subsidized 
Debenture  as  payment. 

Participating  Securities  Leverage 

§  107.1500    General  description  of 
Participating  Securities. 

(a)  Types  of  Participating  Securities. 
Participating  Seciuities  are  redeemable, 
preferred,  equity-type  securities.  SBA 
may  purchase  or  guarantee  Participating 
Securities  issued  by  Licensees  in  the 
form  of  limited  partnership  interests, 
preferred  stock,  or  debentiues  with 
interest  payable  only  to  the  extent  of 
earnings.  The  structure,  terms  and 
conditions  of  Participating  Securities 
are  set  forth  in  detail  in  §§  107.1500 
through  107.1590. 

(b)  Special  eligibility  requirements  for 
Participating  Securities.  In  addition  to 
the  general  eligibility  requirements  for 
Leverage  under  §  107.1120,  Participating 
Securities  issuers  must  also  comply 
with  special  rules  on: 

(1)  Minimum  capital  (see  §  107.220). 

(2)  Liquidity  (see  §  107.1505). 

(3)  Non-SBA  borrowing  (see 
§107.570). 

(4)  Making  Equity  Capital  Investments 
in  Small  Businesses,  as  follows: 

(i)  General  rule.  If  you  issue 
Participating  Securities,  you  must  invest 
an  amount  equal  to  the  (Original  Issue 


Price  of  such  securities  solely  in  cquii) 
Capital  Investments. 

(li)  Continuing  requirement  to 
maintain  Equity  Capital  Investments. 
Unless  SBA  permits  otherwise,  once 
you  have  met  the  initial  investment 
requirement  of  this  paragraph  (b)(4),  you 
must  maintain  Equity  Capital 
Investments  with  an  original  cost  equal 
to  or  greater  than  the  outstanding 
balance  of  Participating  Securities  in 
your  portfolio,  measured  as  of  the  end 
of  each  Bscal  year. 

(c)  Special  features  of  Participating 
Securities — Prioritized  Payments, 
Adjustments,  and  Profit  Participation. 
When  you  issue  Participating  siecurities, 
you  agree  to  make  the  following 
payments: 

(1 )  Prioritized  Payments.  Depending 
upon  the  type  of  Participating  Seciuity 
you  issue.  Prioritized  Payments  may  be 
preferred  partnership  distributions, 
preferred  dividends,  or  interest.  Your 
obligation  to  pay  Prioritized  Payments  is 
contingent  upon  your  profits  as 
determined  under  §  107.1520. 

(2)  Adjustments  to  Prioritized 
Payments.  If  you  have  unpaid 
Prioritized  Payments,  you  must 
compute  Adjustments,  which  are 
additional  contingent  obligations 
determined  under  §  107.1520.  The 
conditions  for  paying  Adjustments  are 
the  same  as  for  Prioritized  Payments. 

(3)  SBA  Profit  Participation.  Profit 
Participation  is  an  amount  payable  to 
SBA  under  §  107.1530  in  consideration 
for  SBA's  guarantee  of  your 
Participating  Securities. 

(d)  Distributions  by  Licensees  issuing 
Participating  Securities.  Sections 
107.1540  through  107.1580  govern  both 
required  and  optional  Distributions  by 
Participating  Securities  issuers. 
Distributions  include  both  profit 
distributions  and  returns  of  capital,  paid 
either  to  SBA  or  to  your  non-SBA 
investors. 

(e)  Mandatory  redemption  of 
Participating  Securities.  You  must 

Calculation  of  Liquidity  Ratio 


rtueem  Participating  Securities  at  the 
redemption  date,  which  is  the  same  as 
the  maturity  date  of  the  Trust 
Certificates  for  the  Trust  containing 
such  securities.  The  redemption  date 
can  never  be  later  than  15  years  after  the- 
issue  date.  You  must  pay  the 
Redemption  Price  plus  any  unpaid 
Earned  Prioritized  Payments  and  any 
earned  Adjustments  due  under 
§107.1520. 

(f)  Priority  of  Participating  Securities 
in  liquidation  of  Licensee.  In  the  event 
of  your  liquidation,  the  following  are 
senior  in  priority,  for  all  purposes,  to  all 
other  equity  interests  you  have  issued  at 
any  time: 

(1)  The  Redemption  Price  of 
Participating  Securities; 

(2)  Any  Prioritized  Payments  and 
earned  Adjustments;  and 

(3)  Any  Profit  Participation  allocated 
to  SBA  under  §  107.1530. 

§  107.1505    Liquidity  requirements  for 
Licensees  issuing  Participating  Securities. 

If  you  have  outstanding  Participating 
Securities,  you  must  maintain  sufficient 
Uquidity  to  avoid  a  condition  of 
Liquidity  Impairment.  Such  a  condition 
will  constitute  noncompliance  with  the 
terms  of  your  Leverage  under 
§  107.1820(e). 

(a)  Definition  of  Liquidity  Impairment. 
A  condition  of  Liquidity  Impairment 
exists  when  your  Liquidity  Ratio,  as 
determined  in  paragraph  (b)  of  this 
section,  is  less  than  1.20.  You  are 
responsible  for  calculating  whether  you 
have  a  condition  of  Liquidity 
Impairment  as  of  the  close  of  your  fiscal 
year,  at  the  time  of  application  for 
Leverage,  or  at  such  time  as  you 
contemplate  making  any  Distribution. 

(b)  Computation  of  Liquidity  Ratio. 
Your  Liquidity  Ratio  equals  your  Total 
Current  Funds  Available  (A)  divided  by 
your  Total  Current  Funds  Required  (B), 
as  determined  in  the  following  table: 


Financial  account 


Cash  and  invested  idle  funds „ 

Commitments  from  investors  _ 

Current  maturities  

Other  current  assets 

Publicly  Traded  and  Marketable  Securities  

Anticipated  operating  revenue  for  next  1 2  monttis 


Total  Current  Funds  Available 

Current  Iiat3<llties 

Commttments  to  Small  Businesses  

Anticipated  operating  expense  for  next  12  monttis 
Anticipated  interest  expense  for  next  12  monttis  ... 
Contingerrt  liabdites  (guarantees) 


Amount  re- 
ported on  SBA 
Form  488 


n 


V) 
V) 


Weight 


xl.OO 
xl.OO 
xO.50 
xl.OO 
xO.65 
xl.OO 


xl.OO 
xO.75 
xl.OO 
X  1.00 
xO.25 


Weighted 
arTX)unt 


Calculation  of  Liquidity  Ratio — Continued 


Financial  account 

Amount  re- 
ported on  SBA 
Fonn468 

^Weight 

Weighted 
amount 

Total  Current  Funds  Reoulred 

B 

'  As  determined  by  Licensee's  management  under  Its  business  plan. 


§107.1510    How  a  Licensee  computes 
Earmarlted  P'cM  i-ossi 

Computing  your  Earmarked  Profit 
(Loss)  is  the  first  step  in  determining 
your  obligations  to  pay  Prioritized 
Payments  and  Adjustments  under 
§  107.1520  and  Profit  Participation 
under  §107.1530. 

(a)  Requirement  to  compute  your 
Earmarked  Profit  (Loss).  While  you  have 
Participating  Securities  outstanding  or 
have  Earmarked  Assets  (as  defined  in 
paragraph  (b)  of  this  section),  you  must 
compute  your  Earmarked  Profit  (Loss) 
for: 

(1)  Each  full  fiscal  year. 

(2)  Any  interim  period  (consisting  of 
one  or  more  fiscal  quarters)  for  which 
you  want  to  make  a  Distribution. 

(b)  How  to  determine  your  Earmarked 
Assets.  "Earmarked  Assets"  means  all 
the  Loans  and  Investments  that  you 
have  when  you  issue  Participating 
Securities  or  that  you  acquire  while  you 
have  Participating  Securities 
outstanding,  and  any  non-cash  assets 
that  you  receive  in  exchange  for  such 
Loans  and  Investments. 

(1)  An  Earmarked  Asset  remains 
earmarked  until  you  dispose  of  it,  even 
if  you  no  longer  have  any  outstanding 
Participating  Securities. 

(2)  Investments  you  make  after 
redeeming  all  your  Participating 
Securities  are  not  Earmarked  Assets. 
However,  if  you  issue  new  Participating 
Securities,  all  of  your  Loans  and 
Investments  again  become  Earmarked 
Assets. 

(3)  If  you  were  licensed  before  March 
31,  1993,  you  may  be  permitted  to 
exclude  Loans  and  Investments  held  at 
that  date  from  Earmarked  Assets  under 
§107.1590. 

(c)  How  to  compute  your  Earmarked 
Asset  Ratio.  You  must  determine  your 
Earmarked  Asset  Ratio  each  lime  you 
compute  Earmarked  Profit  (Loss).  If  all 
your  Loans  and  Investments  are 
Earmarked  Assets,  your  Earmarked 
Asset  Ratio  equals  100  percent. 
Otherwise,  compute  your  Earmarked 
Asset  Ratio  using  the  following  formula: 
EAR  =  [(EA  +  P)  /  (LI  -1-  P)]  X  100 
where: 

EAR  =  Earmarked  Asset  Ratio 
EA  =  Weighted  average  Earmarked 

Assets  (at  cost)  for  the  fiscal  year  or 

interim  period 


P  =  Weighted  average  uninvested 

proceeds  of  Participating  Securities 
for  the  fiscal  year  or  interim  period 

LI  =  Weighted  average  Loans  and 

Investments  (at  cost)  for  the  fiscal 
year  or  interim  period 

(d)  How  to  compute  your  Earmarked 
Profit  (Loss)  if  Earmarked  Asset  Ratio  is 
100  percent.  (1)  (i)  If  your  Earmarked 
Asset  Ratio  from  paragraph  (b)  of  this 
section  is  100  percent,  use  the  following 
formula  to  compute  your  Earmarked 
Profit  (Loss): 

EP  =  Nl  +  IK  -(-  EME 
where: 

EP  =  Earmarked  Profit  (Loss) 
Nl  =  Net  Income  (Loss),  as  reported  on 
SBA  Form  468  except  as  otherwise 
provided  in  this  paragraph  (d)(1) 
IK  =  Unrealized  Appreciation 

(Depreciation)  on  Earmarked  Assets 
that  you  are  distributing  as  an  In-  . 
Kind  Distribution  under  §  107.1580 
EME  =  Excess  Management  Expenses 
(ii)  For  the  purpose  of  determining 
Net  Income  (Loss),  user  fees  and 
commitment  fees  paid  to  SBA  and 
partnership  syndication  costs  that  you 
incur  must  be  capitalized  and  amortized 
on  a  straight-line  basis  over  five  years. 
(2)  "Excess  Management  Expenses" 
are  those  that  exceed  the  following 
Umit: 

(i)  For  a  full  fiscal  year,  the  limit  is 
the  lower  of: 

(A)  2.5  percent  of  your  weighted 
average  Combined  Capital  for  the  year, 
plus  $125,000  if  Combined  Capital  is 
below  $20,000,000;  or 

(B)  Your  Management  Expenses 
approved  by  SBA. 

(ii)  For  less  than  a  full  fiscal  year,  you 
must  prorate  the  annual  amounts  in 
paragraph  (d)(2)(i)  of  this  section  to 
determine  the  limit. 

(e)  How  to  compute  your  Earmarked 
Profit  (Loss)  if  Earmarked  Asset  Ratio  is 
less  than  100  percent.  If  your  Earmarked 
Asset  Ratio  is  less  than  100  percent, 
compute  your  Earmarked  Profit  (Loss)  as 
follows: 

(1)  Do  the  Earmarked  Profit  (Loss) 
computation  in  paragraph  (d)  of  this 
section. 

(2)  Subtract  your  net  realized  gain 
(loss)  (as  reported  on  SBA  Form  468)  on 
Loans  and  Investments  that  are  not 
Earmarked  Assets. 


(3)  Separate  the  result  fi^ra  paragraph 
(e)(2)  of  this  section  into: 

(i)  Net  realized  gain  (loss)  (as  reported 
on  SBA  Form  468)  on  Earmarked  Assets 
("EGL");  and 

(ii)  The  remainder  ("R"). 

(4)  Your  Earmarked  Profit  (Loss) 
equals: 

EGL  -I-  (R  X  Earmarked  Asset  Ratio) 

(f)  How  to  compute  your  cumulative 
Earmarked  Profit  (Loss).  Sum  your 
Earmarked  Profit  (Loss)  for  all  fiscal 
years  and  for  any  interim  period 
following  the  end  of  your  last  fiscal 
year.  The  total  is  your  cimaulative 
Earmarked  Profit  (Loss),  which  you 
must  use  in  the  Prioritized  Payment 
computations  under  §  107.1520. 

§107.1520    How  a  Licensee  computes  and 
allocates  Prioritized  Payments  to  SBA. 

This  section  tells  you  how  to  compute 
Prioritized  Payments  and  Adjustments 
and  determine  the  amounts  you  must 
pay.  To  distribute  Prioritized  Payments, 
see  §107.1540. 

(a)  How  to  compute  Prioritized 
Payments  and  Adjustments.  (1) 
Prioritized  Payments.  For  a  full  fiscal 
year,  the  Prioritized  Payment  on  an 
outstanding  Participating  Security 
equals  the  Redemption  Price  times  the 
Trust  Certificate  Rate.  For  a  shorter 
period  (one  or  more  fiscal  quarters),  you 
must  prorate  the  annual  Prioritized 
Payment. 

(2)  Adjustments.  Compute 
Adjustments  using  paragraph  (f)  of  this 
section. 

(b)  Licensee's  obligation  to  pay 
Prioritized  Payments  and  Adjustments. 
You  are  obligated  to  pay  Prioritized 
Payments  and  Adjustments  only  if  you 
have  profit  as  determined  under 
paragraph  (d)  of  this  section. 

(1)  Prioritized  Payinents  that  you 
must  pay  (or  have  already  paid)  because 
you  have  sufficient  profit  are  "Earned 
Prioritized  Payments". 

(2)  Prioritized  Payments  that  are  not 
payable  because  you  lack  sufficient 
profit  are  "Acciunulated  Prioritized 
Payments".  Treat  all  Prioritized 
Payment  as  "Accumulated"  until  they 
become  "Earned"  under  this  section. 

(3)  Adjustments  are  computed  under 
paragraph  (f)  of  this  section  and  are 
"earned"  according  to  the  same  criteria 
appUed  to  Prioritized  Payments. 


UMI 
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(c)  How  to  keep  track  of  Prioritized 
Payments.  You  must  establish  three 
accounts  to  record  your  Accumulated 
and  Earned  Prioritized  Payments. 

(1)  Accumulation  Account.  The 
Accumulation  Account  is  a 
memorandum  account.  Its  balance 
represents  your  Accumulated 
Prioritized  Payments  and  unearned 
Adjustments. 

(2)  Distribution  Account.  The 
Distribution  Account  is  a  liability 
account.  Its  balance  represents  your 
unpaid  Earned  Prioritized  Payments  and 
earned  Adjustments. 

(3)  Earned  Payments  Account.  The 
Earned  Payments  Account  is  a 
memorandum  account.  Each  time  you 
add  to  the  Distribution  Account  balance, 
add  the  same  amount  to  the  Earned 
Payments  Account.  Its  balance 
represents  your  total  (paid  and  unpaid) 
Earned  Prioritized  Payments  and  earned 
Adjustments. 

(d)  How  to  determine  your  profit  for 
Prioritized  Payment  purposes.  As  of  the 
end  of  each  flscal  year  and  any  interim 
period  (one  or  more  fiscal  quarters)  for 
which  you  want  to  make  a  Distribution: 

(1)  Bring  the  Accumulation  Account 
up  to  date  by  adding  to  it  all  Prioritized 
Payments  through  the  end  of  the  fiscal 
period. 

(2)  Determine  your  cumulative 
Earmarked  Profit  (Loss)  under 

§  107.1510(e)  and  subtract  your  Earned 
Payments  Account  balance  from  it.  The 
result  (if  greater  than  zero)  is  your  profit 
for  the  purposes  of  this  section;  if  zero 
or  less,  you  have  no  profit. 

(3)  If  you  have  a  profit,  continue  with 
paragraph  (e)  of  this  section.  Otherwise, 
continue  with  paragraph  (f)  of  this 
section. 

(e)  Alhcating  Prioritized  Payments  to 
the  Distribution  Account.  (1)  If  you  have 
a  profit  under  paragraph  (d)  of  this 
section,  determine  the  lesser  of: 

(i)  Your  profit;  or 

(ii)  The  balance  in  your  Accumulation 
Account. 

(2)  Subtract  the  result  in  paragraph 
(e)(1)  of  this  section  from  the 
Accumulation  Account  and  add  it  to  the 
Distribution  Account. 

(f)  How  to  compute  Adjustments.  You 
must  compute  your  Adjustments  as  of 
the  end  of  each  fiscal  year. 

(1)  Adjustments  based  on 
Accumulation  Account  balance.  If  you 
have  any  balance  in  your  Accumulation 
Account,  determine  your  average 
Accumulation  Account  balance  for  the 
fiscal  year  and  multiply  it  by  the 
average  of  the  Trust  Certificate  Rates  for 
all  the  Participating  Securities  poolings 
during  such  year. 

(2)  Adjustments  based  on  Distribution 
Account  balance.  If  you  have  any 


balance  in  your  Distribution  Account 
after  giving  effect  to  any  Distribution 
that  will  be  made  on  the  first  or  second 
Payment  Date  following  your  fiscal  year 
end,  do  the  computations  in  paragraph 
(f)(1)  of  this  section,  substituting 
"Distribution  Account"  for 
"Accumulation  Account". 

(3)  Add  the  amounts  computed  in  this 
paragraph  (0  to  your  Accumulation 
Account  balance. 

(g)  Licensee's  obligation  to  pay 
Prioritized  Payments  after  redeeming 
Participating  Securities.  This  paragraph 
(g)  applies  if  you  have  redeemed  all 
your  Participating  Securities,  but  you 
still  hold  Earmarked  Assets  and  still 
have  a  balance  in  your  Accumulation 
Account. 

(1)  You  must  continue  to  perform  all 
the  procedures  in  this  §  107.1520  as  of 
the  end  of  each  fiscal  quarter.  You  must 
distribute  any  Earned  Prioritized 
Payments  and  earned  Adjustments  in 
accordance  with  §  107.1540. 

(2)  After  you  dispose  of  all  your 
Earmarked  Assets  and  make  any 
required  Distributions  in  accordance 
with  §  107.1540,  your  obligation  to  pay 
any  remaining  Accumulated  Prioritized 
Payments  and  unearned  Adjustments 
will  be  extinguished. 

§  1 07. 1 530    How  a  Licensee  computes 
SBA's  Profit  Participation. 

This  section  tells  you  how  to  compute 
SBA's  Profit  Participation.  Profit 
Participation  is  included  in  the 
EMstributions  you  make  to  SBA  under 
§§  107.1550  and  107.1560. 

(a)  How  to  compute  Profit 
Participation.  Profit  Participation  equals 
your  "Base"  times  your  "Profit 
Participation  Rate"  (if  the  Base  is  zero 
or  less,  you  do  not  owe  SBA  Profit 
Participation).  Compute  the  Base  using 
paragraph  (c)  of  this  section  and  the 
Profit  Participation  Rate  using 
paragraphs  (d)  through  (g)  of  this 
section.  You  must  compute  your 
Earmarked  Profit  (Loss)  under 

§  107.1510  and  your  Prioritized 
Payments  and  Adjustments  under 
§  107.1520  before  you  can  compute 
Profit  Participation. 

(b)  How  to  keep  track  of  Profit 
Participation.  You  must  establish  a 
Profit  Participation  Account  to  record 
your  computations  under  this  section 
and  payments  under  §§  107.1550  and 
107.1560.  Its  balance  represents  your 
unpaid  Profit  Participation. 

(c)  How  to  compute  the  Base.  As  of 
the  end  of  each  fiscal  year  and  any  year- 
to-date  interim  period  (one  or  more 
fiscal  quarters)  for  which  you  want  to 
make  a  Distribution,  compute  your  Base 
using  the  following  formula: 

B  =  EP  -  PPA  -  UL 


whereT 

B  =  Base 

EP  =  Earmarked  Profit  (Loss)  for  the 

period  from  §  107.1510 
PPA  =  Prioritized  Payments  from 

§  107.1520(a)(1)  and  Adjustments  (if 

applicable)  from  §  107.1520(f) 
UL  =  "Unused  Loss"  as  determined  in 

this  paragraph  (c). 

(1)  If  you  have  never  computed  a  Base 
before,  or  if  the  Base  as  of  the  end  of 
your  last  fiscal  year  (your  "Previous 
Base")  was  zero  or  greater,  your  Unused 
Loss  is  zero  with  the  following 
exception:  If.  at  the  end  of  your  last 
fiscal  year,  you  computed  a  negative 
result  under  paragraph  (h)(3)  of  this 
section,  your  Unused  Loss  equals  that 
negative  result. 

(2)  If  your  Previous  Base  was  less  than 
zero,  your  Unused  Loss  equals  your 
Previous  Base. 

(d)  How  to  compute  the  Profit 
Participation  Hate.  You  must  determine 
your  Profit  Participation  Rate  each  time 
you  compute  a  Base  that  is  greater  than 
zero.  Compute  the  Rate  by  following  the 
steps  in  paragraphs  (e)  through  (g)  of 
this  section. 

(e)  Compute  the  "PLC  ratio".  (1) 
General  rule.  The  "PLC  ratio"  is  the 
highest  ratio  of  outstanding 
Participating  Securities  to  Leverageable 
Capital  that  you  have  ever  attained. 

(2)  Exception.  You  may  reduce  the 
ratio  computed  under  paragraph  (e)(1) 
of  this  section  if  you  have  increased 
your  Leverageable  Capital  above  its 
highest  previous  level.  The  increase 
must  have  taken  place  at  least  120  days 
before  the  date  as  of  which  your  Base  is 
computed.  In  addition,  the  increase 
must  have  been  expressly  provided  for 
in  a  plan  of  operations  submitted  to  and 
approved  by  SBA  in  writing,  or  must  be 
the  result  of  the  takedown  of 
commitments  or  the  conversion  of  non- 
cash assets  that  were  included  in  your 
Private  Capital.  To  reduce  your  PLC 
ratio: 

(i)  Determine  the  increase  in  your 
Leverageable  Capital  over  its  highest 
previous  level. 

(ii)  Find  your  highest  previous  ratio  of 
Participating  Securities  to  Leverageable 
Capital.  If  you  have  attained  your    ■ 
highest  ratio  more  than  once,  with 
different  numerators  and  denominators, 
choose  the  ratio  with  the  highest 
numerator. 

(iii)  Add  the  increase  in  Leverageable 
Capital  to  the  denominator  of  the  ratio 
chosen  in  paragraph  (e)(2)(ii)of  this 
section,  and  divide  the  numerator  by  the 
revised  denominator.  The  result  is  your 
new  PLC  ratio. 

(3)  Once  you  compute  a  PLC  ratio 
under  either  paragraph  (e)(1)  or  (e)(2)of 


this  section,  do  not  recompute  it  unless 
there  has  been  a  change  in  your 


outstanding  Participating  Securities  or  (4)  Example. 

your  Leverageable  Capital. 


End  of  period  1 
End  of  period  2 
End  of  period  3 
End  of  period  4 
End  of  period  5 


Participating 

Securities 

(A) 


1,000 

1,500 

1,200 

750 

750 


Leverageable 
Capital  (B) 


1,000 

1,000 

900 

500 

1,500 


A/B 


1.00 
1.50 
1.33 
1.50 
0.50 


PLC  Ratio 


1.00 
1.50 
1.50 
1.50 
1.00 


Explanation  of  PLC  Ratio  calculation  following  increase  in  Leverageable  Capital: 

Step  1:  Increase  in  Leverageable  Capital  over  highest  previous  level=  1,500  -1,000=500. 

Step  2  Highest  previous  ratio  of  Participating  Securities  to  Leverageable  Capital=1.50  (attained  two  times,  at  end  of  penods  2  and  4). 

Step  3-  Highest  numerator  associated  with  highest  ratio=  1,500  (at  end  of  period  2);  associated  denominator=  1,000. 

Step  4:  Add  the  increase  in  Leverageable  Capital  (from  step  1)  to  the  denominator  (from  step  3):  500+1,000=1,500. 

Step  5:  Divide  the  numerator  (from  step  3)  by  the  revised  denominator  (from  step  4):  1,500/1,500=1.00. 


I 

(0  Compute  the  Profit  Participation 
Rate  (before  indexing).  Compute  the 
Profit  Participation  Rate  (before 
indexing)  using  the  table  in  this 
paragraph  (f).  Then  go  to  paragraph  (g) 
of  this  section  to  determine  whether  to 
index  the  Profit  Participation  Rate. 


If  your  PLC 
ratio  is: 


1  or  less  

More  than  1 


Ttien  your  Profit  Participation 
Rate  is: 


9%xPLC  Ratio. 
9%+[3%x(PLCratio-1)]. 


(g)  Indexing  the  Profit  Participation 
Rate.  The  Profit  Participation  Rate  is 
indexed,  up  or  down,  to  the  yield-to- 
maturity  on  Treasury  bonds  with  a 
remaining  term  often  (10)  years  (the 
"Treasury  Rate").  You  must  perform  the 
indexing  procedures  in  this  paragraph 
(g)  unless  the  Treasury  Rate  was  exactly 
8  percent  on  every  date  that  you  issued 
Participating  Securities. 

(1)  Licensees  that  have  issued 
Participating  Securities  on  only  one 
occasion.  Determine  the  Treasury  Rate 
for  the  date  you  issued  your 
Participating  Security.  Adjust  the  Profit 
Participation  Rate  from  paragraph  (f)  of 
this  section  by  the  percentage  difference 
between  the  Treasury  Rate  and  8 
percent.  For  example,  assume  that  you 
issued  Participating  Securities  when  the 
Treasury  Rate  was  10  percent.  The 
percentage  difference  between  10 
percent  and  8  percent  is  25  percent.  If 
you  had  a  PLC  ratio  of  1,  the  Profit 
Participation  Rate  before  indexing 
would  be  9  percent.  You  would  increase 
this  rate  by  25  percent,  giving  you  a 
Profit  Participation  Rate  of  11.25 
percent. 

(2)  Licensees  that  have  issued 
Participating  Securities  on  more  than 
one  occasion.  Determine  the  Treasury 
Rate  for  each  of  the  dates  you  issued 
Participating  Securities. 

(i)  Compute  an  average  of  all  such 
Treasury  Rates,  weighted  to  reflect  the 
dollar  amount  of  each  issuance 


(ignoring  any  redemptions)  and  the 
number  of  days  from  the  date  of  each 
issuance  to  the  date  as  of  which  you  are 
computing  the  Profit  Participation  Rate. 

Example  to  paragraph  (g)[2)(i)  of  this 
section.  If  you  issued  $10  million  of 
Participating  Securities  on  the  60th  day 
of  Fiscal  Year  1  when  the  Treasury  Rate 
was  8  percent,  and  another  $15  million 
on  the  100th  day  of  Fiscal  Year  3  when 
the  Treasury  Rate  was  10  percent,  then 
the  weighted  average  Treasury  Rate 
computed  as  of  the  end  of  Fiscal  Year 
3  would  be  8.55  percent.  [Days  elapsed 
since  first  issuance  of  Participating 
Securities  =  1,035;  days  elapsed  since 
second  issuance  of  Participating 
Securities  =  265;  weighted  amount  of 
first  issuance  =  $10,000,000  x  1,035/ 
1,035  =  $10,000,000;  weighted  amount 
of  second  issuance  =  $15,000,000  x  265/ 
1035  =  $3,840,579;  weighted  average 
amount  of  Participating  Securities 
issued  =  $10,000,000  +  $3,840,579  = 
$13,840,579;  weighted  average  Treasury 
=  {(.08  X  $10,000,000)  +  (.10  X 
$3,840,579)}  /  $13,840,579  =  8.55%] 

(ii)  Adjust  the  Profit  Participation 
Rate  from  paragraph  (f)  of  this  section 
by  the  percentage  difference  between 
the  weighted  average  Treasury  Rate  and 
8  percent.  In  the  example  given  in 
paragraph  (g)(2)(i)  of  this  section,  if  the 
PLC  ratio  were  equal  to  2,  the  Profit 
Participation  Rate  for  the  fiscal  year 
would  be  12.83  percent.  [{((.0855  x  .08) 
-  .08)  +  1}  X  .12  X  100  =  12.83%) 

(h)  Computing  SBA's  Profit 
Paiiicipation.  If  the  Base  from  paragraph 
(c)  of  this  section  is  greater  than  zero, 
you  must  compute  SBA's  Profit 
Participation  as  follows: 

(1)  Muhiply  the  Base  by  the  Profit 
Participation  Rate  to  determine  the 
Profit  Participation  for  the  fiscal  year  or 
year-to-date  interim  period. 

(2)  If  your  last  Profit  Participation 
computation  was  for  an  interim  period 
during  the  same  fiscal  year  and  used  a 
higher  Profit  Participation  Rate  than  that 
used  in  paragraph  (h)(1)  of  this  section. 


multiply  the  Base  for  that  period  by  the 
Profit  Participation  Rate  used  in 
paragraph  (h)(1)  of  this  section. 

(3)  Reduce  the  Profit  Participation 
from  paragraph  (h)(1)  of  this  section  by 
any  amounts  of  Profit  Participation  that 
you  distributed  or  reserve  for 
distribution  to  SBA,  or  its  designated 
agent  or  Trustee,  for  any  previous 
interim  period  during  the  fiscal  year,  or 
by  the  amount  you  computed  in 
paragraph  (h)(2)  of  this  section, 
whichever  is  less.  If  the  result  is  less 
than  zero,  SBA's  Profit  Participation  is 
zero.  If  you  obtain  a  negative  result  as 
of  the  end  of  your  fiscal  year,  you  must 
add  it  to  your  Unused  Loss  the  next 
time  you  compute  your  Base  under 
paragraph  (c)(1)  of  this  section. 

(i)  Allocation  of  Profit  Participation. 
Before  any  Distribution  and  in  any  case 
within  120  days  following  the  end  of 
your  fiscal  year,  you  must  add  the 
amount  of  Profit  Participation  computed 
under  this  §  107.1530  to  the  Profit 
Participation  Account.  You  must  reserve 
funds  equal  to  this  amount  for 
distribution  to  SBA,  or  its  designated 
agent  or  Trustee;  you  may  not  reinvest 
these  funds  or  use  them  for  any  other 
purpose. 

§  107.1540    Distributions  by  Licensee- 
Prioritized  Payments  and  Adjustments. 

After  you  compute  Prioritized 
Payments  and  Adjustments  under 
§  107.1520,  you  must  distribute  them  in 
accordance  with  this  §  107.1540. 

(a)  Requirement  to  distribute 
Prioritized  Payments  and  Adjustments. 
This  paragraph  (a)  applies  only  if  you 
satisfy  the  liquidity  requirement  in 
§  107.1505.  All  Distributions  under  this 
paragraph  (a)  go  to  SBA  or  its 
designated  agent  or  trustee. 

(1)  You  must  distribute  the  balance  in 
your  Distribution  Account  from 
§  107.1520  annually  on  the  first  or 
second  Payment  Date  following  your 
fiscal  year  end,  and  on  any  date  when 
you  are  making  any  other  Distribution. 
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UJ  1  ou  nijy  ciisiriDiut'  <mi  or  pan  oi 
the  balance  in  your  Distribution 
Account  on  any  Payment  Date 
regardless  of  whether  you  are  making 
any  other  Distribution  on  that  date. 

(b)  Additional  requirement  for 
Licensees  with  undistributed  Prioritized 
Payments.  This  paragraph  (b)  applies  if 
you  do  not  distribute  the  full  amount  in 
your  Distribution  Account  by  the 
second  Payment  Date  following  the  end 
of  your  fiscal  year.  At  the  end  of  each 
fiscal  quarter,  until  you  reduce  the 
balance  in  your  Distribution  Account  to 
zero,  you  must; 

(1)  Do  all  the  steps  in  §  107.1520;  and 

(2)  Distribute  the  balance  in  your 
Distribution  Account  on  the  next 
Payment  Date  following  the  end  of  your 
fiscal  quarter,  provided  you  satisfy  the 
liquidity  requirement  in  §  107.1505. 

§  1 07. 1 550    Distributions  by  Licensee — 
permitted  "tax  Distributions"  to  private 
investors  and  SBA. 

If  you  have  outstanding  Participating 
Securities  or  Earmarked  Assets,  and  you 
sse  a  limited  partnership,  "S 
Corporation",  or  equivalent  pass- 
through  entity  for  tax  purposes,  you 
may  make  an  annual  "tax  Distribution" 
to  your  investors,  whether  or  not  they 
have  an  actual  tax  liability.  SBA 
receives  a  share  of  any  tax  Distribution 
you  make.  This  section  tells  you  when 
you  may  make  a  "tax  Distribution"  and 
how  to  compute  it. 

(a)  Conditions  for  making  a  tax 
Distribution.  You  may  make  a  tax 
Distribution  only  if: 

(1)  You  have  paid  all  your  Prioritized 
Payments  and  Adjustments,  so  that  the 
balance  in  both  your  Distribution 
Account  and  your  Accumulation 
Account  is  zero  (see  §  107.1520). 

(2)  You  satisfy  the  liquidity 
requirement  in  §  107.1505. 

(3)  The  tax  Distribution  does  not 
exceed  your  Retained  Earnings 
Available  for  Distribution. 

(4)  The  tax  Distribution  does  not 
exceed  the  Maximum  Tax  Liability  from 
paragraph  (b)  of  this  section. 

(b)  How  to  compute  the  Maximum 
Tax  Liability.  (1)  Compute  your 
Maximum  lax  Liability  for  a  full  fiscal 
year  only.  Use  the  following  formula: 

M  =  (TOI  X  HRO)  +  (TCG  x  HRC) 
where: 

M  =  Maximum  Tax  Liability. 

TOI  =  Total  ordinary  income  (less  ordinary 
deductions)  allocated  to  your  partners  or 
shareholders  for  Federal  income  tax 
purposes. 

HRO  =  The  highest  combined  marginal 
Federal  and  State  income  tax  rates  for 
cor{>orations  or  individuals  (whichever 
is  higher),  on  ordinary  income. 


M    .V   I      =      I    I  M.  r]  i    '    flLI  I  I  '1  t     k;,l  [  I  I  s    ,1  1  HH    .UfU     U  I    \  I  III! 

partners  or  shareholders  for  Federal 
income  tax  purposes. 
HRC  =  The  highest  combined  marginal 
Federal  and  State  income  tax  rates  for 
corporations  or  individuals  (whichever 
is  higher),  on  capital  gains. 

(2)  For  purposes  of  this  paragraph  (b), 
the  "State  income  tax"  is  that  of  the 
State  where  your  principal  place  of 
business  is  located. 

(c)  SBA's  share  of  the  tax  Distribution. 
(1)  SBA's  percentage  share  of  the  tax 
CNstribution  is  equal  to  the  Profit 
Participation  Rite  computed  under 
§107.1530. 

(2)  SBA  may  direct  you  to  pay  its 
share  of  the  tax  Distribution  to  its 
designated  agent  or  Trustee. 

(3)  SBA  wul  apply  its  share  of  the  tax 
Distribution  to  the  Profit  Participation 
you  owe  SBA  under  §  107.1530. 

(d)  Paying  a  tax  Distribution.  You  may 
make  a  tax  Distribution  only  on  the  first 
or  second  Payment  Date  following  the 
end  of  your  fiscal  year  or,  if  your  fiscal 
year  end  is  December  31,  during  the 
period  beginning  March  1  and  ending 
April  15 

S  107.1560    Distributions  by  Licensee — 
required  Distributions  to  private  Investors 
and  SBA. 

You  must  make  Distributions  under 
this  §  107.1560  if  you  have  outstanding 
Participating  Securities  or  Earmarked 
Assets  and  you  satisfy  the  conditions  in 
paragraph  (a)  of  this  section. 
Distributions  under  this  section  are 
determined  as  of  the  end  of  each  fiscal 
year. 

(a)  Conditions  for  making 
Distributions.  Distributions  under  this 
section  are  subject  to  the  following 
conditions: 

(1)  You  must  have  paid  all  your 
Prioritized  Payments  and  Adjustments, 
so  that  the  balance  in  both  your 
Distribution  Account  and  your 
Accumulation  Account  is  zero  (siee 

§§  107.1520  and  107.1540). 

(2)  You  must  have  made  any 
permitted  tax  Distribution  that  you 
choose  to  make  under  §  107.1550. 

(3)  You  must  satisfy  the  liquidity 
requirement  in  §  107.1505. 

(4)  The  amount  you  distribute  under 
this  section  must  not  exceed  your 
Retained  Earnings  Available  for 
Distribution. 

(b)  Total  amount  you  must  distribute. 
Unless  SBA  permits  otherwise,  the  total 
amount  you  must  distribute  equals  the 
result  (if  greater  than  zero)  of  the 
following  computation: 

(1)  Your  Retained  Earnings  Available 
for  Distribution  as  of  the  end  of  your 
fiscal  year;  minus 

(2)  All  previous  Distributions  under 
this  §  107.1560  that  were  applied  as 


rHdciiipdoiis  or  repayments  oi  Leverage; 
plus 

(3)  All  previous  Distributions  under 
§  107.1570(b)  that  reduced  your 
Retained  Earnings  Available  for 
Distribution. 

(c)  When  you  must  make 
Distributions.  You  must  make  the 
required  Distributions  on  either  the  first 
or  second  Payment  Date  following  the 
end  of  your  fiscal  year. 

(d)  Effect  of  Distributions  on  Retained 
Earnings  Available  for  Distribution. 
Distributions  under  this  §  107.1560  have 
the  following  effect  on  your  Retained 
Earnings  Available  for  Distribution: 

(1)  All  Distributions  to  private 
investors  reduce  Retained  Earnings 
Available  for  Distribution. 

(2)  Distributions  to  SBA,  or  its 
designated  agent  or  Trustee,  reduce 
Retained  Earnings  Available  for 
Distribution  it  they  are  applied  as 
payments  of  Profit  Participation  or 
distributions  on  Preferred  Securities 
(see  paragraph  (g)  of  this  section). 

(3)  Distributions  to  SBA.  or  its 
designated  agent  or  Trustee,  do  not 
reduce  Retained  Earnings  Available  for 
Distribution  if  they  are  applied  as  a 
repayment  or  redemption  of  Leverage 
(see  paragraph  (g)  of  this  section). 

(e)  SBA 's  share  of  the  total 
Distribution.  Use  the  following  table  to 
determine  the  percentage  share  of  the 
total  Distribution  (from  paragraph  (b)  of 
this  section)  that  goes  to  SBA  (or  its 
designated  agent  or  Trustee): 

SBA'S  Percentage  Share  of  Total 
Distribution 


It  your  ratio  of  Lever- 
age to  Leverageable 
Capital  as  of  the  fiscal 
year  end  is: 


Over  200% 


Over  100%  but  not 

over  200%. 
100%  Of  less  


Then  SBA's  percent- 
age share  of  the  Dis- 
tribution is: 


[Leverage  /  (Leverage 
+  Leverageable 
Capital)]  X  100. 

50%. 

Profit  Participation 
Rate  from 
§107.1530. 


(f)  Exceptions  to  the  Distribution 
requirement.  (1)  With  SBA's  prior 
written  approval,  you  may  withhold 
fitjm  distribution  reasonable  reserves 
necessary  to  protect  yoiu-  investments  or 
relative  position  in  Loans  and 
Investments  and  to  meet  contingent 
liabilities. 

(i)  If  you  submit  a  written  request  for 
SBA  approval,  you  may  consider  it 
approved  unless  SBA  notifies  you 
otherwise  within  30  days  from  receipt. 

(ii)  Reserves  that  you  withhold  from 
distribution  may  not  be  used  to  make 


UMI 


investments  in  additional  portfolio 
companies. 

(iii)  Withholding  of  reserves  under 
this  paragraph  (f)(1)  is  not  a  "payment 
failure"  in  violation  of  §  107.1820(e)(6). 

(2)  SBA  may  restrict  Distributions 
under  this  §  107.1560  if  SBA  determines 
that  the  value  of  your  assets  is 
materially  overstated.  SBA  must  give 
you  notice  of  such  a  determination  in 
advance  of  your  proposed  Distribution. 

(g)  How  SBA  will  apply  your 
Distributions.  Your  Distributions  to  SBA 
(or  its  designated  agent  or  Trustee) 
under  this  §  107.1560  will  be  applied  in 
the  following  order: 

[i]  First,  to  Profit  Participation; 

(2)  Second,  to  the  extent  there  remain 
any  Retained  Earnings  Available  for 
Distribution,  to  distributions  on 
Preferred  Securities; 

(3)  Third,  as  a  redemption  of 
Participating  Securities  in  order  of 
issue; 

(4)  Fourth,  as  a  redemption  of 
Preferred  Securities;  and 

(5)  Fifth,  as  the  repayment  of 
principal  of  any  outstanding 
Debentures,  with  such  repayment  to  be 
made  into  escrow  on  terms  and 
conditions  SBA  determines. 

§107.1570  DisfiCrutions  by  Licensee— 
ootional  Oistnbution  to  pnwate  investors 
and  SBA 

If  you  have  outstanding  Participating 
Securities  or  Earmarked  Assets,  you 
may  make  two  types  of  optional 
Distributions  under  this  §  107.1570: 
quarterly  Distributions  determined  the 
same  way  as  the  required  aimual 
Distributions  in  §  107.1560,  and 
Distributions  allocated  between  SBA 
and  your  private  investors  in  proportion 
to  the  capital  contributions  of  each. 

(a)  Quarterly  Distributions  subject  to 
conditions  in  §  107.1560.  (1)  You  may 
make  Distributions  under  this  paragraph 
(a)  as  of  the  end  of  any  fiscal  quarter, 
giving  SBA  (or  its  designated  agent  or 
Trustee)  a  percentage  share  determined 
under  §  107.1560(e). 

(2)  Such  Distributions  are  subject  to 
all  the  provisions  in  §  107.1560(a)(1), 
(a)(3),  (a)(4),  (d),  (0(2).  and  (g). 

(3)  You  may  make  such  Distributions 
only  on  the  next  Payment  Date 
following  the  end  of  your  fiscal  quarter. 

(4)  The  total  amount  of  such 
Distributions  may  not  exceed  the  result 
of  the  following  computation: 

(i)  Your  Retamed  Earnings  Available 
for  Distribution  as  of  the  end  of  your 
fiscal  quarter;  minus 

(ii)  All  previous  Distributions  under 
this  paragraph  (a)  or  §  107.1560  that 
were  applied  as  redemptions  or 
repayments  of  Leverage;  plus 

(iii)  All  previous  Distrioutions  under 
paragraph  (b)  of  this  section  that 


reduced  your  Retained  Earnings 
Available  for  Distribution. 

(b)  Other  optional  Distributions.  On 
any  Payment  Date,  you  may  make 
additional  Distributions  to  your  private 
investors  and  to  SBA  (or  its  designated 
agent  or  Trustee)  under  this  paragraph 
(b). 

(1)  Conditions  for  making 
Distribution.  You  may  make  a 
Distribution  under  this  paragraph  (b) 
only  if: 

(i)  You  have  distributed  all  Earned 
Prioritized  Payments  and  earned 
Adjustments,  so  that  the  balance  in  your 
Distribution  Account  is  zero  (see 
§107.1520). 

(ii)  You  have  distributed  all  Profit 
Participation  computed  under 
§  107.1530  and  made  all  required 
Distributions  under  §  107.1560. 

(iii)  You  satisfy  the  liquidity 
requirement  in  §  107.1505  or  obtain 
SBA's  prior  written  approval  of  the 
Distribution. 

(iv)  You  do  not  have  a  condition  of 
Capital  Impairment. 

(v)  The  Distribution  does  not  reduce 
your  Regulatory  Capital  (excluding 
commitments  from  Institutional 
Investors)  below  the  minimum  required 
under  §  107.210,  unless  SBA  approves 
the  reduction  as  part  of  a  plan  of 
liquidation. 

(vi)  The  Distribution  does  not  cause 
you  to  have  excess  Leverage  contrary  to 
section  303  of  the  Act. 

(2)  SBA's  share  of  Distribution,  (i)  If 
your  Capital  Impairment  Percentage 
under  §  107.1840  is  zero.  SBA's 
percentage  share  of  any  Distribution 
under  this  paragraph  (b)  equals: 
|Leverage/(Leverage  +  Leverageable 

Capital)]  X  100 

In  this  formula,  use  leverage  and 
Leverageable  Capital  as  of  the  date  of  the 
Distribution,  after  giving  effect  to  any 
Distribution  under  §  107.1560  and  paragraph 
(a)  of  this  section. 

(ii)  If  your  Capital  Impairment 
Percentage  under  §  107.1840  is  greater 
than  zero,  you  must  modify  the  formula 
in  paragraph  (b)(2)(i)  of  this  section  by 
replacing  Leverageable  Capital  with: 
Leverageable  Capital  x  (1UU%  -  CIP) 

where  "CIP"  is  your  Capital  Impairment 
Percentage  or  100  percent,  whichever  is  less. 

(3)  How  SBA  will  apply  Distributions. 
Any  amounts  you  distribute  to  SBA,  or 
its  designated  agent  or  Trustee,  under 
this  paragraph  (b)  will  be  applied  as  a 
repayment  or  redemption  of  Leverage  in 
the  order  set  forUi  in  §  107.1560  (g)(3) 
through  (g)(5). 

(4)  Effect  of  Distributions  on  Retained 
Earnings  Available  for  Distribution.  Any 
amounts  you  distribute  to  non-SBA 


investors  under  this  paragraph  (b)  must 
reduce  your  Retained  Earnings 
Available  for  Distribution  to  zero  before 
reducing  your  Private  Capital. 

(5)  Permitted  exception  to  §  107.585. 
You  may  make  any  Distribution 
permitted  by  this  paragraph  (b),  even  if 
the  result  is  a  reduction  in  your 
Regulatory  Capital  that  would  otherwise 
be  prohibited  under  §  107.585. 

§107.1580    Special  rules  for  In-Kind 
Distributions  by  Licensees. 

(a)  In-Kind  Distributions  while 
Licensee  has  outstanding  Participating 
Securities.  A  Distribution  under 

§§  107.1560  or  107.1570  may  consist  of 
securities  (an  "In-Kind  Distribution"). 
Such  a  Distribution  must  satisfy  the 
conditions  in  this  paragraph  (a). 

(1)  You  may  distribute  only  securities 
that  are  Publicly  Traded  and  Marketable 
at  the  time  of  the  Distribution. 

(2)  You  must  distribute  each  security 
pro-rata  to  all  investors  and  to  SBA  or 
its  designated  agent  or  Trustee,  based  on 
the  amounts  that  each  party  would 
receive  if  the  Distribution  were  in  cash. 

(3)  You  must  impute  a  gain  (loss)  on 
each  security  being  distributed  as  if  it 
were  being  sold,  using  the  value  of  the 
security  as  of  the  declaration  date  of  the 
Distribution  (if  you  are  a  Corporate 
Licensee)  or  the  distribution  date  (if  you 
are  a  Partnership  Licensee). 

(4)  You  must  deposit  SBA's  share  of 
the  securities  being  distributed  with  the 
CRA,  who  will  select  a  Disposition 
Agent  (a  person  who  is  knowledgeable 
about  and  proficient  in  the  marketing  of 
thinly  traded  securities).  As  an 
alternative,  if  you  agree,  SBA  may  direct 
you  to  dispose  of  its  share.  In  this  case, 
you  must  promptly  remit  the  proceeds 
to  SBA. 

(b)  In-Kind  Distributions  after 
Licensee  has  redeemed  all  Participating 
Securities.  This  paragraph  (b)  appUes 
from  the  time  you  redeem  all  your 
Participating  Securities  until  you 
dispose  of  all  your  Earmarked  Assets. 

(1)  You  may  make  an  In-Kind 
Distribution  of  an  Earmarked  Asset  only 
if  you  pay  SBA  the  lower  of: 

(i)  An  amount  equal  to  the  Unrealized 
Appreciation  on  the  asset;  or 

(ii)  The  full  amount  of  your 
Accumulated  Prioritized  Payments  and 
unpaid  Adjustments. 

(2)  You  must  obtain  SBA's  prior 
written  approval  of  any  In-Kind 
Distribution  of  an  Earmarked  Asset  that 
is  not  Publicly  Traded  and  Marketable, 
specifically  including  approval  of  the 
valuation  of  the  asset. 

§  1 07. 1 590    Special  rules  for  companies 
licensed  on  or  before  IMarch  31, 1993. 

This  section  applies  to  companies 
licensed  on  or  before  March  31, 1993 
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that  apply  to  issue  Participating 
Securities. 

(a)  Election  to  exclude  pre-existing 
portfolio.  You  may  choose  to  exclude  all 
(but  not  a  portion)  of  your  Loans  and 
Investments  as  of  March  31.  1993,  from 
classification  as  Earmarked  Assets  if: 

(1)  The  proceeds  of  your  first  issuance 
of  Participating  Securities  are  not  used 
to  refinance  outstanding  Debentures  (see 
paragraph  (c)  of  this  section).  SBA  will 
consider  payment  or  prepayment  of  any 
outstanding  Debenture  to  be  a 
refinancing  unless  you  demonstrate  to 
SBA's  satisfaction  that  you  can  pay  the 
Debenture  principal  without  relying  on 
the  proceeds  of  the  Participating 
Securities. 

(2)  SBA,  in  its  sole  discretion, 
approves  the  exclusion. 

(b)  Treatment  of  pre-existing  portfolio 
if  not  excluded.  If  you  do  not  choose  to 
exclude  your  Loans  and  Investments  as 
of  March  31.  1993.  they  will  be 
Earmarked  Assets  for  all  purposes. 

(c)  Refinancing  Debentures  with 
Participating  Securities.  SBA  may 
permit  you  to  use  the  proceeds  of  a 
Participating  Security  to  pay  the 
principal  amount  due  on  an  outstanding 
Debenture  if: 

(1)  You  have  outstanding  Equity 
Capital  Investments  (at  cost)  equal  to  the 
amount  of  the  Debentures  being 
refinanced. 

(2)  You  have  not  elected  to  exclude 
Loans  and  Investments  h'om  Earmarked 
Assets  under  paragraph  (a)  of  this 
section. 

(d)  Requirements  for  Licensee's  first 
issuance  of  Participating  Securities. 
When  you  apply  for  your  first  issuance 
of  Participating  Securities,  you  must 
comply  with  the  following: 

(1)  For  each  of  your  Loans  and 
Investments,  you  must  submit: 

(i)  The  most  recent  annual  report  (or 
fiscal  year-end  financial  statements)  and 
the  most  recent  interim  financial 
statements  of  the  Small  Business;  and 

(ij)  Your  valuation  reports  on  the 
Small  Business,  prepared  as  of  the  end 
of  each  of  your  last  three  fiscal  years.  If 
you  have  applied  for  Participating 
Securities  on  the  basis  of  interim 
financial  statements,  you  must  also 
submit  a  valuation  report  as  of  yoiu* 
interim  financial  statement  date. 

(2)  If  you  have  negative  Undistributed 
Net  Realized  Earnings  and/or  a  net 
Unrealized  Loss  on  Securities  Held, 
SBA  may  require  you  to  undergo  a 
quasi-reorganization  in  accordance  with 
generally  accepted  accounting 
principles. 

(3)  If  your  financial  statements 
accompanying  the  Participating 
Securities  application  are  for  an  interim 
period,  you  must  have  your  SBA- 


approved  independent  public 
accountant  perform  a  limited-scope 
audit  of  the  statements.  For  purposes  of 
this  paragraph  (d)(3),  "limited  scope 
audit"  means  auditing  procedures 
sufficient  to  enable  the  independent 
public  accountant  to  express  an  opinion 
on  the  Statement  of  Financial  Position 
and  the  accompanying  Schedule  of 
Loans  and  Investments. 

Funding  Leverage  by  Use  of  SBA- 
Guaranteed  Trust  Certificates  ("TCs") 

§  1 07. 1 600    SBA  autt>ority  to  Issue  and 
guarantee  Trust  Certificates. 

(a)  Authorization.  Sections  321  (a) 
and  (b)  of  the  Act  authorize  SBA  or  its 
CRA  to  issue  TCs,  and  SBA  to  guarantee 
the  timely  payment  of  the  principal  and 
interest  thereon.  Any  guarantee  by  SBA 
of  such  TC  is  limited  to  the  principal 
and  interest  due  on  the  Debentures  or 
the  Redemption  Price  of  and  Prioritized 
Payments  on  Participating  Securities  in 
any  Trust  or  Pool  backing  such  TC.  The 
full  faith  and  credit  of  the  United  States 
is  pledged  to  the  payment  of  all 
amounts  due  under  the  guarantee  of  any 
TC. 

(b)  Periodic  exercise  of  authority.  SBA 
will  issue  guarantees  of  Debentures  and 
Participating  Securities  under  section 
303  and  of  TCs  under  section  321  of  the 
Act  at  three  month  intervals,  or  at 
shorter  intervals,  taking  into  account  the 
amount  and  number  of  such  guarantees 
or  TCs. 

(c)  SBA  authority  to  arrange  public  or 
private  fundings  of  Leverage.  SBA  in  its 
discretion  may  arrange  for  public  or 
private  financing  under  its  guarantee 
authority.  Such  financing  arranged  by 
SBA  may  be  accomplished  by  the  sale 
of  individual  Debentures  or 
Participating  Securities,  aggregations  of 
Debentures  or  Participating  Securities, 
or  Pools  or  Trusts  of  Debentures  or 
Participating  Securities. 

(d)  Pass-through  provisions.  TCs  shall 
provide  for  a  pass-through  to  their 
holders  of  all  amounts  of  principal  and 
interest  paid  on  the  Debentures,  or  the 
Redemption  Price  of  and  Prioritized 
Payments  on  the  Participating 
Securities,  in  the  Pool  or  Trust  against 
which  they  are  issued. 

(e)  Formation  of  a  Pool  or  Trust 
holding  Leverage  Securities.  SBA  shall 
approve  the  formation  of  each  Pool  or 
Trust.  SBA  may,  in  its  discretion, 
establish  the  size  of  the  Pools  and  their 
composition,  the  interest  rate  on  the  TCs 
issued  against  Trusts  or  Pools,  fees, 
discounts,  premiums  and  other  charges 
made  in  connection  with  the  Pools. 
Trusts,  and  TCs,  and  any  other 
characteristics  of  a  Pool  or  Trust  it 
deems  appropriate. 


§107.1610    Effect  of  prepayment  or  early 
redemption  of  Leverage  on  a  Trust 
Certificate. 

(a)  The  rights,  if  any,  of  a  Licensee  to 
prepay  any  Debenture  or  make  early 
redemption  of  any  Participating 
Security  are  established  by  the  terms  of 
such  securities,  and  no  such  right  is 
created  or  denied  by  the  regulations  in 
this  part. 

(b)  SBA's  rights  to  purchase  or  prepay 
any  Debenture  without  premium  are 
established  by  the  terms  of  the  Guaranty 
Agreement  relating  to  the  Debenture. 
SBA's  rights  to  redeem,  at  any  time,  any 
Participating  Security  without  premium 
are  established  by  the  terms  of  the 
Guaranty  Agreement  relating  to  the 
Participating  Security. 

(c)  Any  prepayment  of  a  Debenture  or 
early  redemption  of  a  Participating 
Security  pursuant  to  the  terms  of  the 
Guaranty  Agreement  relating  to  such 
securities,  shall  reduce  the  SBA 
guarantee  of  timely  payment  of 
principal  and  interest  on  a  TC  in 
proportion  to  the  amount  of  principal  or 
Redemption  Price  that  such  prepaid 
Debenture  or  redeemed  Participating 
Security  represents  in  the  Trust  or  Pool 
backing  such  TC. 

(d)  SBA  shall  be  discharged  from  its 
guarantee  obligation  to  the  holder  or 
holders  of  any  TC,  or  any  successor  or 
transferee  of  such  holder,  to  the  extent 
of  any  such  prepayment,  whether  or  not 
such  successor  or  transferee  shall  have 
notice  of  any  such  prepayment. 

(e)  Interest  on  prepaid  Debentures  and 
Prioritized  Payments  on  Participating 
Securities  shall  accrue  only  through  the 
date  of  such  voluntary  prepayment  or 
SBA  payment,  as  the  case  may  be. 

(f)  In  the  event  that  all  Debentures  or 
Participating  Securities  constituting  a 
Trust  or  Pool  are  prepaid,  the  TCs 
backed  by  such  Trust  or  Pool  shall  be 
redeemed  by  payment  of  the  unpaid 
principal  and  interest  on  the  TQs; 
Provided,  however,  that  in  the  case  of 
the  prepayment  of  a  Debenture  pursuant 
to  the  provisions  of  the  Guaranty 
Agreement  relating  to  the  Debenture,  the 
CRA  shall  pass  through  pro  rata  to  the 
holders  of  the  TCs  any  such 
prepayments  including  any  prepayment 
penalty  paid  by  the  obligor  Licensee 
pursuant  to  the  terms  of  the  Debenture. 

§  107.1620    Functions  of  agents,  including 
Central  Registration  Agent  Seiiinq  Agent 
and  Fiscal  Agent 

(a)  Agents.  SBA  will  appoint  or  cause 
to  be  appointed  agent(s)  to  perform 
functions  necessary  to  market  and 
service  Debentures,  Participating 
Securities,  or  TCs  pursuant  to  this  part. 

(1)  Selling  Agent.  As  a  condition  of 
guaranteeing  a  Debenture  or 
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Participating  Security,  SBA  shall  cause 
each  Licensee  to  appoint  a  Selling  Agent 
to  perform  functions  which  include,  but 
are  not  limited  to: 

(i)  Selecting  qualified  entities  to 
become  pool  or  Trust  assemblers 
("Poolers"). 

(ii)  Receiving  guaranteed  Debentures 
and  Participating  Securities  as  well  as 
negotiating  the  terms  and  conditions  of 
periodic  offerings  of  Debentures  and/or 
TCs  with  Poolers  on  behalf  of  Licensees. 

(iii)  Directing  and  coordinating 
periodic  sales  of  Debentures  and 
Participating  Securities  and/or  TCs. 

(iv)  Arranging  for  the  production  of 
the  Offering  Circular,  certificates,  and 
such  other  documents  as  may  be 
required  from  time  to  time. 

(2)  Fiscal  Agent.  SBA  shall  appoint  a 
Fiscal  Agent  to: 

(i)  Establish  performance  criteria  for 
Poolers. 

(ii)  Monitor  and  evaluate  the  financial 
markets  to  determine  those  factors  that 
will  minimize  or  reduce  the  cost  of 
funding  Debentures  or  Participating 
Securities. 

(iii)  Monitor  the  performance  of  the 
Selling  Agent,  Poolers,  CRA,  and  the 
Trustee. 

(iv)  Perform  such  other  functions  as 
SBA,  from  time  to  time,  may  prescribe. 

(3)  Central  Registration  Agent. 
Pursuant  to  a  contract  entered  into  with 
SBA,  the  CRA,  as  SBA's  agent,  will  do 
the  following  with  respect  to  the  Pools 
or  Trust  Certificates  for  the  Debentures 
or  Participating  Securities: 

(i)  Form  an  SBA-approved  Pool  or 
Trust; 

(ii)  Issue  the  TCs  in  the  form 
prescribed  by  SBA; 

(iii)  Transfer  the  TCs  upon  the  sale  of 
original  issue  TCs  in  any  secondary 
market  transaction; 

(iv)  Receive  payments  from  Licensees; 

(v)  Make  periodic  payments  as 
scheduled  or  required  by  the  terms  of 
the  TCs,  and  pay  all  amounts  required 
to  be  paid  upon  prepayment  of 
Debentures  or  redemption  of 
Participating  Securities; 

(vi)  Hold,  safeguard,  and  release  all 
Debentures  and  Participating  Securities 
constituting  Trusts  or  Pools  upon 
instructions  from  SBA; 

(vii)  Remain  custodian  of  such  other 
documentation  as  SBA  shall  direct  by 
written  instructions; 

(viii)  Provide  for  the  registration  of  all 
pooled  Debentures  and  Participating 
Securities,  all  Pools  and  Trusts,  and  all 
TCs; 

(ix)  Perform  such  other  functions  as 
SBA  may  deem  necessary  to  implement 
the  provisions  of  this  section. 

(b)  Functions.  The  function  of  locating 
purchasers,  and  negotiating  and  closing 


the  sale  of  Debentures,  Participating 
Securities  and  TCs,  may  be  performed 
either  by  SBA  or  an  agent  appointed  by 
SBA.  Nothing  in  the  regulations  in  this 
part  shall  be  interpreted  to  prevent  the 
CRA  from  acting  as  SBA's  agent  for  this 
purpose. 

§  107  1630    SBA  regulation  of  Brokers  and 
Dealers  and  disclosure  to  purctiasers  of 
Leverage  or  Trust  Certificates. 

(a)  Disclui<urtf  lu  purchasers.  Prior  to 
any  sale  of  a  Debenture,  Participating 
Security,  or  TC,  SBA  shall  require  the 
seller,  or  the  broker  or  dealer  as  agent 
for  the  seller,  to  disclose  to  the 
purchaser,  in  a  form  prescribed  or 
approved  by  SBA.  specified  information 
on  the  terms,  conditions,  and  yield  of 
such  instrument. 

(b)  Brokers  and  Dealers.  Each  broker, 
dealer,  and  Pool  or  Trust  assembler 
approved  by  SBA  pursuant  to  these 
regulations  shall  either  be  regulated  by 

a  Federal  financial  regulatory  agency,  or 
be  a  member  of  the  National  Association 
of  Securities  Dealers  (NASD),  and  shall 
be  in  good  standing  in  respect  to 
compliance  with  the  financial,  ethical, 
and  reporting  requirements  of  such 
body.  They  also  shall  be  in  good 
standing  with  SBA  as  determined  by  the 
SBA  Associate  Administrator  for 
Investment  (see  paragraph  (d)  of  this 
section)  and  shall  provide  a  fidelity 
bond  or  insurance  in  such  amount  as 
SBA  may  require. 

(c)  Suspension  and/or  termination  of 
Broker  or  Dealer.  SBA  shall  exclude 
from  the  sale  and  all  other  dealings  in 
Debentures,  Participating  Securities  or 
TCs  any  broker  or  dealer: 

(1)  If  such  broker's  or  dealer's 
authority  to  engage  in  the  securities 
business  has  been  revoked  or  suspended 
by  a  supervisory  agency.  When  such 
authority  has  been  suspended,  such 
broker  or  dealer  will  be  suspended  by 
SBA  for  the  duration  of  such  suspension 
by  the  supervisory  agency. 

(2)  If  such  broker  or  dealer  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  bearing 
on  its  fitness,  such  broker  or  dealer  may 
be  suspended  while  the  charge  is 
pending.  Upon  conviction,  participation 
may  be  terminated. 

(3)  If  such  broker  or  dealer  has 
suffered  an  adverse  final  civil  judgment, 
holding  that  such  broker  or  dealer  has 
committed  a  breach  of  trust  or  violation 
of  law  or  regulation  protecting  the 
integrity  of  business  transactions  or 
relationships,  participation  in  the 
market  for  Debentures,  Participating 
Securities  or  TCs  may  be  terminated. 

(4)  If  such  broker  or  dealer  has  failed 
to  make  full  disclosure  of  the 
information  required  by  SBA  in 


paragraph  (a)  of  this  section,  such 
broker's  or  dealer's  participation  in  the 
market  for  Debentures,  Participating 
Securities  or  TCs  may  be  terminated. 

(d)  Termination/suspension 
proceedings.  A  broker's  or  dealer's 
participation  in  the  market  for 
Debentures,  Participating  Securities  or 
TCs  will  be  conducted  in  accordance 
with  Part  134  of  this  chapter.  SBA  may, 
for  any  of  the  reasons  stated  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section,  suspend  the  privilege  of  any 
broker  or  dealer  to  participate  in  this 
market.  SBA  shall  give  written  notice  at 
least  ten  (10)  business  days  prior  to  the 
effective  date  of  such  suspension.  Such 
notice  shall  inform  the  broker  or  dealer 
of  the  opportunity  for  a  hearing 
pursuant  to  part  134  of  this  chapter. 

§  1 07. 1 640    SBA  access  to  records  of  ttie 
CRA,  Brokers,  Dealers  and  Pool  or  Trust 
assemblers. 

The  CRA  and  any  broker,  dealer  and 
Pool  or  Trust  assembler  operating  under 
the  regulations  in  this  part  shall  make 
all  books,  records  and  related  materials 
associated  with  Debentures, 
Participating  Securities  and  TCs 
available  to  SBA  for  review  and  copying 
purposes.  Such  access  shall  be  at  such 
party's  primary  place  of  business  during 
normal  business  hours. 

Miscellaneous 

§  107.1700    Transfer  by  SBA  of  its  interest 
in  Ucensee's  Leverage  security. 

Upon  such  conditions  and  for  such 
consideration  as  it  deems  reasonable, 
SBA  may  sell,  assign,  transfer,  or 
otherwise  dispose  of  any  Preferred 
Security,  Debenture,  Participating 
Security,  or  other  security  held  by  or  on 
behalf  of  SBA  in  connection  with 
Leverage.  Upon  notice  by  SBA,  Licensee 
will  make  all  payments  of  principal, 
dividends,  interest,  Prioritized 
Payments,  and  redemptions  as  shall  be 
directed  by  SBA.  Licensee  will  be  liable 
for  all  damage  or  loss  which  SBA  may 
sustain  by  reason  of  such  disposal,  up 
to  the  amount  of  Licensee's  liability 
under  such  security,  plus  court  costs 
and  reasonable  attorney's  fees  incurred 
by  SBA. 

§107.1710    SBA  auttiorlty  to  collect  or 
compromise  Its  claims. 

SBA  may,  upon  such  conditions  and 
for  such  consideration  as  it  deems 
reasonable,  collect  or  compromise  all 
claims  relating  to  Preferred  or 
Participating  Securities  or  obligations 
held  or  guaranteed  by  SBA,  and  all  legal 
or  equitable  rights  accruing  to  SBA. 
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SuDp<)rt  J — Licensee's  Noncompliance 

With  Terms  of  Leverage 

^  '  ) '    ^o<      Jcensae's  agreement  to  terms 
ire    -   o  •  one  In  1*107.1810  and  107.1820. 

Any  Licensee  that  violates  the  terms 
and  conditions  of  its  Leverage  is  subject 
to  SBA  remedies.  The  terms,  conditions 
and  remedies  in  §  107.1810  apply  to 
outstanding  Debentures  issued  after 
April  25.  1994.  The  terms,  conditions 
and  remedies  in  §  107.1820  apply  to 
outstanding  Preferred  Securities  and 
Participating  Securities  issued  after 
April  25.  1994,  or  if  you  have 
Earmarked  Assets  in  your  portfolio. 

)  107.1810  Events  of  default  and  SBA's 
-"med'es  for  Licensee's  noncompliance 
M'\'^  •t'rrns  Of  Debentures- 

(a)  Applicability  of  this  section.  This 
§  107.1810  applies  to  Debentures  issued 
after  April  25,  1994.  By  issuing  such 
Debentures,  you  automatically  agree  to 
the  terms,  conditions  and  remedies  in 
this  section,  as  in  effect  at  the  time  of 
issuance  and  as  if  fully  set  forth  in  the 
Debentures.  Debentures  issued  before 
April  25.  1994  continue  to  be  governed 
by  the  remedies  in  effect  at  the  time  of 
their  issuance. 

(b)  Automatic  events  of  default.  The 
occurrence  of  one  or  more  of  the  events 
in  this  paragraph  (b)  causes  the 
remedies  in  paragraph  (c)  of  this  section 
to  take  effect  immediately. 

(1)  Insolvency.  You  become  equitably 
or  legally  insolvent. 

(2)  Voluntary  assignment.  You  make  a 
voluntary  assignment  for  the  benefit  of 
creditors  without  SBA's  prior  written 
approval. 

(3)  Bankruptcy.  You  file  a  petition  to 
begin  any  bankruptcy  or  reorganization 
proceeding,  receivership,  dissolution  or 
other  similar  creditors'  rights 
proceeding,  or  such  action  is  initiated 
against  you  and  is  not  dismissed  within 
60  days. 

(c)  SBA  remedies  for  automatic  events 
of  default.  Upon  the  occurrence  of  one 
or  more  of  the  events  in  paragraph  (b) 
of  this  section: 

(1)  Without  notice,  presentation  or 
demand,  the  entire  indebtedness 
evidenced  by  your  Debentures, 
including  accrued  interest,  and  any 
other  amounts  owed  SBA  with  respect 
to  your  Debentures,  is  immediately  due 
and  payable;  and 

(2)  You  automatically  consent  to  the 
appointment  of  SBA  or  its  designee  as 
your  receiver  under  section  311(c)  of  the 
Act. 

(d)  Events  of  default  with  notice.  For 
any  occurrence  (as  determined  by  SBA) 
of  one  or  more  of  the  events  in  this 
paragraph  (d),  SBA  may  avail  itself  of 
one  or  more  of  the  remedies  in 
paragraph  (e)  of  this  section. 


(1)  Fraud.  You  commit  a  fraudulent 
act  which  causes  detriment  to  SBA's 
position  as  a  creditor  or  guarantor. 

(2)  Fraudulent  transfers.  You  make 
any  transfer  or  incur  any  obligation  that 
is  fraudulent  under  the  terms  of  11 
U.S.C.  548. 

(3)  Willful  conflicts  of  interest.  You 
willfully  violate  §107.730. 

(4)  Willful  non-compliance.  You 
willfully  violate  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(5)  Repeated  Events  of  Default.  At  any 
time  after  being  notified  by  SBA  of  the 
occurrence  of  an  event  of  default  under 
paragraph  (f)  of  this  section,  you  engage 
in  similar  behavior  which  results  in 
another  occurrence  of  the  same  event  of 
default. 

(6)  Tmnsfer  of  Control.  You  violate 
§  107.475  and/or  willfully  violate 

§  107.410,  and  as  a  result  of  such 
violation  you  undergo  a  transfer  of 
Control. 

(7)  Non-cooperation  under 
§  W7.18W(h).  You  fail  to  take 
appropriate  steps,  satisfactory  to  SBA,  to 
accomplish  any  action  SBA  may  have 
required  under  paragraph  (h)  of  this 
section. 

(8)  Non-notification  of  Events  of 
Default.  You  fail  to  notify  SBA  as  soon 
as  you  know  or  reasonably  should  have 
known  that  any  event  of  default  exists 
under  this  section. 

(9)  Non-notification  of  defaults  to 
others.  You  fail  to  notify  SBA  in  writing 
within  ten  days  from  the  date  of  a 
declaration  of  an  event  of  default  or 
nonperformance  under  any  note, 
debenture  or  indebtedness  of  yours, 
issued  to  or  held  by  anyone  other  than 
SBA. 

(e)  SBA  remedies  for  events  of  default 
with  notice.  Upon  written  notice  to  you 
of  the  occurrence  (as  determined  by 
SBA)  of  one  or  more  of  the  events  in 
paragraph  (d)  of  this  section: 

(1)  SBA  may  declare  the  entire 
indebtedness  evidenced  by  your 
Debentures,  including  accrued  interest, 
and/or  any  other  amounts  owed  SBA 
with  respect  to  your  Debentures, 
immediately  due  and  payable;  and 

(2)  SBA  may  avail  itself  of  any  remedy 
available  under  the  Act.  specifically 
including  institution  of  proceedings  for 
the  appointment  of  SBA  or  its  designee 
as  your  receiver  under  section  311(c)  of 
the  Act. 

(f)  Events  of  default  with  opportunity 
to  cure.  For  any  occurrence  (as 
determined  by  SBA)  of  one  or  more  of 
the  events  in  this  paragraph  (f).  SBA 
may  avail  itself  of  one  or  more  of  the 


remedies  in  paragraph  (gj  of  this 
section. 

(1)  Excessive  h4anagement  Expenses. 
Without  the  prior  written  consent  of 
SBA.  you  incur  Management  Expenses 
in  excess  of  those  permitted  under 
§107.520. 

(2)  Improper  Distributions.  You  make 
any  Distribution  to  your  shareholders  or 
partners,  except  with  the  prior  written 
consent  of  SBA.  other  than: 

(i)  Distributions  permitted  under 
§107.585; 

(ii)  Payments  fix)m  Retained  Earnings 
Available  for  Distribution  based  on 
either  the  shareholders'  pro-rata 
interests  or  the  provisions  for  profit 
distributions  in  your  partnership 
agreement,  as  appropriate;  and 

(iii)  Distributions  by  Participating 
Securities  issuers  as  permitted  under 
§§  107.1540  through  107.1580. 

(3)  Failure  to  make  payment.  Unless 
otherwise  approved  by  SBA.  you  fail  to 
make  timely  payment  of  any  amount 
due  under  any  security  or  obligation  of 
yours  that  is  issued  to.  held  or 
guaranteed  by  SBA. 

(4)  Failure  to  maintain  Regulatory 
Capital.  You  fail  to  maintain  the 
minimum  Regulatory  Capital  required 
under  these  regulations  or,  without  the 
prior  written  consent  of  SBA,  you 
reduce  your  Regulatory  Capital,  except 
as  permitted  by  §§  107.585  and 
107.1560  through  107.1580. 

(5)  Capital  Impairment.  You  have  a 
condition  of  Capital  Impairment  as 
determined  under  §  107.1830. 

(6)  Cross-default.  An  obligation  of 
yours  that  is  greater  than  $100,000 
becomes  due  or  payable  (with  or 
without  notice)  before  its  stated 
maturity  date,  for  any  reason  including 
your  failure  to  pay  any  amount  when 
due.  This  provision  does  not  apply  if 
you  pay  the  amount  due  within  any 
applicable  grace  period  or  contest  the 
payment  of  the  obligation  in  good  faith 
by  appropriate  proceedings. 

(7)  Nonperformance.  You  violate  or 
fail  to  perform  one  or  more  of  the  terms 
and  conditions  of  any  security  or 
obligation  of  yours  that  is  issued  to, 
held  or  guaranteed  by  SBA,  or  of  any 
agreement  with  or  conditions  imposed 
by  SBA  in  its  administration  of  the  Act 
and  the  regulations  promulgated  under 
the  Act. 

(8)  Noncompliance.  Except  as 
otherwise  provided  in  paragraph  (d)(5) 
of  this  section,  SBA  determines  that  you 
have  violated  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 
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(9)  Failure  to  maintain  investment 
ratio.  You  fail  to  maintain  the 
investment  ratio  for  Leverage  in  excess 
of  300  percent  of  Leverageable  Capital 
(see  §§  107.1150(b)(2)  and  107.1160(c)), 
if  applicable  to  you,  as  of  the  end'of 
each  fiscal  year.  In  determining  whether 
you  have  maintained  the  ratio,  SBA  will 
disregard  any  prepayment,  sale,  or 
disposition  of  Venture  Capital 
Financing,  any  increase  in  Leverageable 
Capital,  and  any  receipt  of  additional 
Leverage,  within  120  days  prior  to  the 
end  of  your  fiscal  year. 

(10)  Failure  to  maintain  diversity.  You 
fail  to  maintain  diversity  between 
management  and  ownership  as  required 
by  §  107.150,  if  applicable  to  you. 

(g)  SBA  remedies  for  events  of  default 
with  opportunity  to  cure.  (1)  Upon 
written  notice  to  you  of  the  occurrence 
(as  determined  by  SBA)  of  one  or  more 
of  the  events  of  default  in  paragraph  (f) 
of  this  section,  and  subject  to  the 
conditions  in  paragraph  (g)(2)  of  this 
section: 

(i)  SBA  may  declare  the  entire 
indebtedness  evidenced  by  your 
Debentures,  including  accrued  interest, 
and/or  any  other  amounts  owed  SBA 
with  respect  to  your  Debentures, 
immediately  due  and  payable;  and 

(ii)  SBA  may  avail  itself  of  any 
remedy  available  under  the  Act. 
specifically  including  institution  of 
proceedings  for  the  appointment  of  SBA 
or  its  designee  as  your  receiver  under 
section  311(c)  of  the  Act. 

(2)  SBA  may  invoke  the  remedies  in 
paragraph  (g)(1)  of  this  section  only  if: 

(i)  It  has  given  you  at  least  15  days  to 
cure  the  default(s);  and 

(ii)  You  fail  to  cure  the  defauh(s)  to 
SBA's  satisfaction  within  the  allotted 
time. 

(h)  Repeated  non-substantive 
violations.  If  you  repeatedly  fail  to 
comply  with  one  or  more  of  the  non- 
substantive provisions  of  the  Act  or  any 
non-substantive  regulation  promulgated 
under  the  Act.  SBA,  after  wTitten 
notification  to  you  and  until  you  cure 
such  condition  to  SBA's  satisfaction, 
may  deny  you  additional  Leverage  and/ 
or  require  you  to  take  such  actions  as 
SBA  may  determine  to  be  appropriate 
under  the  circumstances. 

(i)  Consent  to  removal  of  officers, 
directors,  or  general  partners  and/or 
appointment  of  receiver.  The  Articles  of 
any  Licensee  issuing  Debentures  after 
April  25,  1994  must  include  the 
following  provisions  as  a  condition  to 
the  purchase  or  guarantee  by  SBA  of 
such  Leverage.  Upon  the  occurrence  of 
any  of  the  events  specified  in 
paragraphs  (d)(1)  through  (d)(6)  or  (0(1) 
through  (f)(3)  of  this  section  as 
determined  by  SBA,  SBA  shall  have  the 


right,  and  your  consent  to  SBA's 
exercise  of  such  right: 

(1)  With  respect  to  a  Corporate 
Licensee,  upon  written  notice,  to  require 
you  to  replace,  with  individuals 
approved  by  SBA,  one  or  more  of  your 
officers  and/or  such  number  of  directors 
of  your  board  of  directors  as  is  sufficient 
to  constitute  a  majority  of  such  board; 
or 

(2)  With  respect  to  a  Partnership 
Licensee,  upon  written  notice,  to  require 
you  to  remove  the  person(s)  responsible 
for  such  occurrence  and/or  to  remove 
the  general  partner  of  Licensee,  which 
general  partner  shall  then  be  replaced  in 
accordance  with  Licensee's  Articles  by 

a  new  general  partner  approved  by  SBA; 
and/or 

(3)  With  respect  to  either  a  Corporate 
or  Partnership  Licensee,  to  obtain  the 
appointment  of  SBA  or  its  designee  as 
your  receiver  under  section  311(c)  of  the 
Act  for  the  purpose  of  continuing  your 
operations.  The  appointment  of  a 
receiver  to  liquidate  a  Licensee  is  not 
within  such  consent,  but  is  governed 
instead  by  the  relevant  provisions  of  the 
Act. 

§  1 07  1 820    Conditions  affecting  issuers  of 
Preferred  Securities  and  or  Participating 
Securities 

(a)  Applicability  of  this  section.  This 
section  applies  if  you  have  Preferred 
Securities  issued  after  April  25,  1994,  or 
if  you  issue  Participating  Securities  or 
have  Earmarked  Assets  in  your 
portfolio.  Your  Articles  must  include 
the  provisions  of  this  §  107.1820  as  a 
condition  to  SBA's  purchase  of 
Preferred  Securities  or  guarantee  of 
Participating  Securities  and  for  as  long 
as  you  own  Earmarked  Assets.  Preferred 
Securities  issued  before  April  25,  1994 
continue  to  be  governed  by  the  remedies 
in  effect  at  the  time  of  their  issuance. 

(b)  Removal  Conditions.  Upon  the 
occurrence  (as  determined  by  SBA)  of 
any  of  the  foMowing  conditions 
("Removal  Conditions"),  SBA  may  avail 
itself  of  one  or  more  of  the  remedies  in 
paragraph  (d)  of  this  section: 

(1)  Insolvency  or  extreme  Capital 
Impairment.  You  become  equitably  or 
legally  insolvent,  or  have  a  Capital 
Impairment  Percentage  of  100  percent  or 
more  ("extreme  Capital  Impairment") 
and  have  not  cured  such  Capital 
Impairment  within  the  time  limits  set  by 
SBA  in  writing.  In  this  regard: 

(i)  You  are  not  considered  to  have  a 
condition  of  extreme  Capital 
Impairment  during  the  first  eight  years 
following  your  first  issuance  of 
Participating  Securities. 

(ii)  This  paragraph  (b)(1)  does  not  give 
you  an  additional  opportunity  to  cure  if 
you  have  already  had  an  opportunity  to 


cure  your  Capital  Impairment  under 
paragraph  (e)(3)  of  this  section. 

(2)  Voluntary  assignment.  You  make  a 
voluntary  assignment  for  the  benefit  of 
creditors. 

(3)  Bankruptcy.  You  begin  any 
bankruptcy  or  reorganization 
proceeding,  receivership,  dissolution  or 
other  similar  creditors'  rights 
proceeding,  or  such  action  is  initiated 
against  you  and  is  not  dismissed  within 
60  days. 

(4)  Transfer  of  Control.  You  violate 
§  107.475  and/or  willfully  violate 

§  107.410,  and  such  violation  results  in 
a  transfer  of  Control. 

(5)  Fraud.  You  commit  a  fraudulent 
act  which  causes  serious  detriment  to 
SBA's  position  as  a  guarantor  or 
investor. 

(6)  Fraudulent  transfers.  You  make 
any  transfer  or  incur  any  obligation  that 
is  fraudulent  under  the  terms  of  11  USC 
548. 

(c)  Contingent  Removal  Conditions. 
Upon  the  occurrence  (as  determined  by 
SBA)  of  any  of  the  following  conditions 
("Contingent  Removal  Conditions"), 
SBA  may  avail  itself  of  one  or  more  of 
the  remedies  in  paragraph  (d)  of  this 
section,  but  only  if  you  fail  to  remove 
the  person(s)  SBA  idendfies  as 
responsible  for  such  occurrence  and/or 
cure  such  occurrence  to  SBA's 
satisfaction  within  a  time  period 
determined  by  SBA  (but  not  less  than  15 
days): 

(1)  Willful  conflicts  of  interest.  You 
willfully  violate  §  107.730. 

(2)  Willful  or  repeated 
noncompliance.  You  willfully  or 
repeatedly  violate  one  or  more  of  the 
substantive  provisions  of  the  Act, 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act.  or  any  substantive 
regulation  promulgated  under  the  Act. 

(3)  Failure  to  comply  with  restrictions 
under  paragraph  f)  of  this  section.  You 
fail  to  comply  with  the  restrictions 
imposed  by  SBA  under  paragraph  (f)  of 
this  section. 

(d)  SBA  remedies  for  Removal 
Conditions  and  Contingent  Removal 
Conditions.  Upon  the  occmrence  (as 
determined  by  SBA)  of  any  Removal 
Condition,  or  any  Contingent  Removal 
Condition  accompanied  by  your  failure 
to  act  as  set  forth  in  paragraph  (c)  of  this 
section,  SBA  has  the  following  rights, 
and  you  consent  to  SBA's  exercise  of 
any  or  all  of  such  rights: 

11)  With  respect  to  a  Corporate 
Licensee,  upon  written  notice,  to  require 
you  to  replace,  with  individuals 
approved  by  SBA,  one  or  more  of  your 
officers  and/or  such  number  of  directors 
as  is  sufficient  to  constitute  a  majority 
of  your  board  of  directors;  or 
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(2)  With  respect  to  a  Partnership 
Licensee,  upon  written  notice,  to  require 
you  to  remove  the  person(s)  responsible 
for  such  occurrence  and/or  to  remove 
your  general  partner,  who  shall  then  be 
replaced  in  accordance  with  your 
Articles  by  a  new  general  partner 
approved  by  SB  A;  and/or 

(3)  With  respect  to  either  a  Corporate 
or  Partnership  Licensee,  to  the 
appointment  of  SBA  or  its  designee  as 
your  receiver  under  section  311(c)  of  the 
Act  for  the  purpose  of  continuing  your 
operations.  The  appointment  of  a 
receiver  to  liquidate  a  Licensee  is  not 
within  such  consent,  but  is  governed 
instead  by  the  relevant  provisions  of  the 
Act. 

(e)  Restricted  Operations  Conditions. 
Upon  the  occurrence  (as  determined  by 
SBA)  of  any  of  the  following  conditions 
("Restricted  Operations  Conditions"), 
SBA  may  avail  itself  of  any  of  the 
remedies  in  paragraph  (f)  of  this  section. 

(1)  Removal  Conditions  or  Contingent 
Removal  Conditions.  Any  condition 
occurs  which  is  listed  in  paragraphs  (b) 
or  (c)  of  this  section. 

(2)  Failure  to  maintain  Regulatory 
Capital.  You  fail  to  maintain  the 
minimum  Regulatory  Capital  required 
by  this  part. 

(3)  Capital  or  Liquidity  Impairment. 
You  have  a  condition  of  Capital 
Impairment  as  determined  under 

§  107.1830  or,  if  applicable,  a  condition 
of  Liquidity  Impairment  as  determined 
under  §  107.1505,  and  you  fail  to  cure 
the  impairment  within  time  limits  set  by 
SBA  in  writing. 

(4)  Improper  Distributions.  You  make 
any  Distribution  to  your  shareholders  or 
partners  other  than  those  permitted  by 
§§  107.585  and  107.1560  through 
107.1580. 

(5)  Excessive  Management  Expenses. 
Without  the  prior  written  consent  of 
SBA,  you  incur  Management  Expenses 
in  excess  of  those  permitted  under 
§107.520. 

(6)  Failure  to  make  payment.  You  fail 
to  pay  any  amounts  due  under  Preferred 
Securities  or  required  by  §§  107.1500 
through  107.1590,  unless  otherwise 
permitted  by  SBA. 

(7)  Noncompliance.  Except  as 
otherwise  provided  for  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  SBA 
determines  that  you  have  failed  to 


comply  with  one  or  more  of  the 
substantive  provisions  of  the  Act. 
specifically  including  but  not  limited  to 
the  provisions  summarized  in  section 
310(c)  of  the  Act,  or  any  substantive 
regulation  promulgated  under  the  Act. 

(8)  Failure  to  maintain  diversity.  You 
fail  to  maintain  diversity  between 
management  and  ownership  as  required 
by  §107.150,  if  applicable  to  you. 

(9)  Failure  to  maintain  investment 
ratios.  You  fail  to  maintain  the 
investment  ratios  or  amounts  required 
for  Participating  Securities 

(§  107.1500(b)(4))  or  Leverage  in  excess 
of  300  percent  of  Leverageable  Capital 
(§  107.1160(c))  or  Preferred  Securities  in 
excess  of  100  percent  of  Leverageable 
Capital  (§  107.1 160(d)),  if  applicable  to 
you,  as  of  the  end  of  each  Hscal  year.  In 
determining  whether  you  have 
maintained  the  ratios  or  amounts,  SBA 
will  disregard  any  prepayment,  sale,  or 
disposition  of  Equity  Capital 
Investments  or  Venture  Capital 
Financings,  as  appropriate,  any  increase 
in  Leverageable  Capital,  and  any  receipt 
of  additional  Leverage,  within  120  days 
prior  to  the  end  of  your  fiscal  year. 

(10)  Nonperformance.  You  violate  or 
fail  to  perform  one  or  more  of  the  terms 
and  conditions  of  any  Participating 
Security  or  Preferred  Security  or  of  any 
agreement  with  or  condition  imposed  by 
SBA  in  its  administration  of  the  Act  and 
the  regulations  promulgated  thereunder. 

(11)  Noncooperation  under  paragraph 
(g)  of  this  section.  You  fail  to  take 
appropriate  steps,  satisfactory  to  SBA,  to 
accomplish  such  action  as  SBA  may 
have  required  under  paragraph  (g)  of 
this  section. 

(0  SBA  remedies  for  Restricted 
Operations  Conditions.  Upon  the 
occurrence  of  any  Restricted  Operations 
Condition,  and  until  such  condition(s) 
are  cured  to  SBA's  satisfaction  within  a 
time  period  detennined  by  SBA  (but  not 
less  than  15  days),  upon  written  notice 
SBA  shall  have  the  followirfg  rights,  and 
you  consent  to  SBA's  exercise  of  any  or 
all  of  such  rights: 

(1)  To  prohibit  you  from  making  any 
additional  investments  except  for 
investments  under  legally  binding 
commitments  you  entered  into  before 
such  notice  and,  subject  to  SBA's  prior 
written  approval,  investments  that  are 
necessary  to  protect  your  investments; 


(2)  Until  all  Leverage  is  redeemed  and 
amounts  due  are  paid,  to  prohibit 
Distributions  by  you  to  any  party  other 
than  SBA,  its  agent  or  Trustee; 

(3)  To  require  all  your  commitments 
from  investors  to  be  funded  at  the 
earliest  time(s)  permitted  in  accordance 
with  your  Articles;  and 

(4)  To  review  and  re-determine  your 
approved  Management  Expenses. 

(g)  Repeated  non-substantive 
violations.  If  you  repeatedly  fail  to 
comply  with  one  or  more  of  the  non- 
substantive provisions  of  the  Act  or  any 
non-substantive  regulation  promulgated 
thereunder,  SBA,  after  written 
notification  to  you  and  until  such 
condition  is  cured  to  SBA's  satisfaction, 
will  deny  you  additional  Leverage  and/ 
or  require  you  to  take  such  actions  as 
SBA  may  determine  to  be  appropriate 
under  the  circumstances. 

Computation  of  Licensee's  Capital 
Impairment 

§107.1830    Licensee's  Capital 
Impairment — definition  and  general 
requirements. 

(a)  Applicability  of  this  section.  This 
§  107.1830  applies  to  you  if  you  have 
any  outstanding  Leverage  issued  on  or 
after  April  25,  1994.  If  you  only  have 
outstanding  Leverage  issued  before 
April  25,  1994,  you  must  comply  with 
paragraphs  (e)  and  (f)  of  this  section  and 
the  Capital  Impairment  regulations  in 
this  part  in  effect  when  you  issued  your 
Leverage. 

(b)  Significance  of  Capital  Impairment 
condition.  If  you  have  a  condition  of 
Capital  Impairment,  you  are  not  in 
compliance  with  the  terms  of  your 
Leverage.  As  a  result,  SBA  has  the  right 
to  impose  the  applicable  remedies  for 
noncompliance  in  §§  107.1810(g)  and 
107.1820(f). 

(c)  Definition  of  Capital  Impairment 
condition.  You  have  a  condition  of 
Capital  Impairment  if  your  Capital 
Impairment  Percentage,  as  computed  in 
§107.1840,  exceeds: 

(1)  For  Section  301(d)  Licensees,  75 
percent. 

(2)  For  Section  301(c)  Licensees,  the 
appropriate  percentage  from  the 
following  table: 
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Maximum  Permitted  Capital  Impairment  Percentages  for  Section  301(c)  Licensees 


If  the  percentage  of  equity  capital  investments  (at 
cost)  in  your  portfolio  Is: 


67%  

At  least  40%  but  under  67% 
Under  40%  


And  your  ratio  of  outstanding  leverage  to  leverageable  capital  is 


100%  or  less  

Over  100%  but  not  over  200% 

Over  200%  

100%  or  less  

Over  100%  but  not  over  200% 

Over  200%  

100%  or  less 

Over  1 00%  but  not  over  200% 
Over  200%  


Then  your 
maximum 
permitted 
capital  im- 
pairment 
percentage 
is 


70 
60 
50 
55 
50 
40 
45 
40 
35 


(d)  Phase-in  of  maximum  permitted 
Capital  Impairment  Percentages  for 
Section  301(c)  Licensees.  If  you  are  a 
Section  301(c)  Licensee,  regardless  of 
your  maximum  permitted  Capital 
Impairment  Percentage  under  paragraph 
(c)  of  this  section,  you  will  not  have  a 
condition  of  Capital  Impairment  if: 

(1)  Your  Capital  Impairment 
Percentage  does  not  exceed  50  percent; 
and 

(2)  You  have  not  reached  your  first 
fiscal  year  end  occurring  after  April  25, 
1995. 

(e)  Quarterly  computation 
requirement  and  procedure.  You  must 
determine  whether  you  have  a  condition 
of  Capital  Impairment  as  of  the  end  of 
each  fiscal  quarter.  You  must  notify 
SBA  promptly  if  you  are  capitally 
impaired. 

(f)  SBA's  right  to  determine  Licensee's 
Capital  Impairment  condition.  SBA  may 
make  its  own  determination  of  your 
Capital  Impairment  condition  at  any 
time. 

§107.1840     Conicui.iCO'T  c!  uicensee's 
Capital  Impairment  Percentage. 

(a)  General.  This  section  contains  the 
procedures  you  must  use  to  determine 
your  Capital  Impairment  Percentage  if 
you  have  outstanding  Leverage  issued 
after  April  25, 1994.  You  must  compare 
your  Capital  Impairment  Percentage  to 
the  maximum  permitted  under 
§  107.1830(c)  to  determine  whether  you 
have  a  condition  of  Capital  Impairment. 


(b)  Preliminary  impairment  test.  If 
you  satisfy  the  preliminary  impairment 
test,  your  Capital  Impairment 
Percentage  is  zero  and  you  do  not  have 
to  perform  any  more  procedures  in  this 
§  107.1840.  Otherwise,  you  must 
continue  with  paragraph  (c)  of  this 
section.  You  satisfy  the  test  if  the 
following  amounts  are  both  zero  or 
greater: 

(1)  The  sum  of  Undistributed  Net 
Realized  Earnings,  as  reported  on  SBA 
Form  468,  and  Includible  Non-Cash 
Gains. 

(2)  Unrealized  Gain  (Loss)  on 
Securities  Held. 

(c)  How  to  compute  your  Capital 
Impairment  Percentage.  (1)  If  you  have 
an  Unrealized  Gain  on  Securities  Held, 
compute  your  Adjusted  Unrealized  Gain 
using  paragraph  (d)  of  this  section.  If 
you  have  an  Unrealized  Loss  on 
Securities  Held,  continue  with 
paragraph  (c)(2)of  this  Section. 

(2)  Add  together  your  Undistributed 
Net  Realized  Earnings,  your  Includible 
Non-cash  Gains,  and  either  your 
Unrealized  Loss  on  Securities  Held  or 
your  Adjusted  Unrealized  Gain. 

(3)  If  the  sum  in  paragraph  (c)(2)  of 
this  section  is  zero  or  greater,  your 
Capital  Impairment  Percentage  is  zero. 

(4)  If  the  sum  in  paragraph  (c)(2)  of 
this  section  is  less  than  zero,  drop  the 
negative  sign,  divide  by  your  Regulatory 
Capital  (excluding  Treasury  Stock),  and 
multiply  by  100.  The  result  is  your 
Capital  Impairment  Percentage. 


(d)  How  to  compute  your  Adjusted 
Unrealized  Gain.  (1)  Subtract 
Unrealized  Depreciation  from 
Unrealized  Appreciation.  This  is  your 
"Net  Appreciation". 

(2)  Determine  your  Unrealized 
Appreciation  on  Publicly  Traded  and 
Marketable  securities.  This  is  your 
"Class  1  Appreciation". 

(3)  Determine  your  Unrealized 
Appreciation  on  securities  that  are  not 
Publicly  Traded  and  Marketable  and 
meet  the  following  criteria,  which  must 
be  substantiated  to  the  satisfaction  of 
SBA  (this  is  your  "Class  2 
Appreciation"): 

(i)  The  Small  Business  that  issued  the 
security  received  a  significant 
subsequent  equity  financing  by  an 
investor  whose  objectives  were  not 
primarily  strategic  and  at  a  price  that 
conclusively  supports  the  Unrealized 
Appreciation; 

(ii)  Such  financing  represents  a 
substantial  investment  in  the  form  of  an 
arm's  length  transaction  by  a 
sophisticated  new  investor  in  the 
issuer's  securities;  and 

(iii)  Such  financing  occurred  within 
24  months  of  the  date  of  the  Capital 
Impairment  computation,  or  the  Small 
Business'  pre-tax  cash  flow  from 
operations  for  its  most  recent  fiscal  year 
was  at  least  10  percent  of  the  Small 
Business'  average  contributed  capital  for 
such  fiscal  year. 

(4)  Perform  the  appropriate 
computation  from  the  following  table: 


Adjusted  Unrealized  Gain  Before  Estimated  Tax  Effects 


If 


Class  1  Appreciation  <  Net  Appreciation 
Class  1  Appreciation  <  Net  Appreciation 
Class  1  Appreciation  >  Net  Appreciation 


And 


Class  1  Appreciation  +  +  Class  2  Appre- 
ciation <  Net  Appreciation. 

Class  1  Appreciation  +  Class  2  Apprecia- 
tion >  Net  Appreciation. 


Then  adjusted  unrealized  gain 
before  taxes  is 


(80%  X  Class  1  Appreciation)  +  (50%  x  Class  2  Appre- 
ciation). 

(80%  X  Class  1  Appreciation)  +  [(50%  x  (Net  Apprecia- 
tion -  Class  1  Appreaation)]. 

80%  X  Net  Appreaation. 
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(5)  Reduce  the  gain  computed  in 
paragraph  (d)(4)  of  this  section  by  your 
estimate  of  related  future  income  tax 
expense.  Subject  to  any  adjustment 
required  by  paragraph  (d)(6)of  this 
section,  the  result  is  your  Adjusted 
Unrealized  Gain  for  use  in  paragraph 
(c)(2)  of  this  section. 

(6)  If  any  securities  that  are  the  source 
of  either  Class  1  or  Class  2  Appreciation 
are  pledged  or  encumbered  in  any  way, 
you  must  reduce  the  Adjusted 
Unrealized  Gain  computed  in  paragraph 
(d)(5)  of  this  section  by  the  amount  of 
the  related  borrowing  or  other 
obligation,  up  to  the  amount  of  the 
Unrealized  Appreciation  on  the 
securities. 

§  1 07. 1 850    Exceptions  to  Capital 
Impairment  pfovisions  (or  Llcense«s  with 
outstanding  Participating  Securities. 

The  provisions  in  this  §  107.1850 
apply  only  if  at  least  two-thirds  of  your 
outstanding  Leverage  consists  of 
Participating  Securities,  and  at  least 
two-thirds  of  your  Loans  and 
Investments  (at  cost)  consist  of  Equity 
Capital  Investments. 

(a)  Forbearance  period  for 
Participating  Securities  issuers.  Ehiring 
the  first  forty-eight  (48)  months 
following  your  first  issuance  of 
Participating  Securities,  you  will  not 
have  a  condition  of  Capital  Impairment 
if  your  Capital  Impairment  Percentage  is 
below  85  percent. 

(b)  Extended  forbearance  period  for 
eariy  stage  investors.  If  at  least  two- 
thirds  of  your  Loans  and  Investments  (at 
cost)  are  in  Start-Up  Financings,  the 
forbearance  period  in  paragraph  (a)  of 
this  section  is  extended  to  60  months. 

(c)  Forbearance  based  on  actions  by 
Licensee.  The  provisions  of  this 
paragraph  (c)  apply  only  during  the  fifth 
and  sixth  years  following  your  first 
issuance  of  Participating  Securities.  If 
your  Capital  Impairment  Percentage,  as 
determined  either  by  you  or  by  SBA, 
exceeds  the  maximum  permitted  under 
§  107.1830(c)  but  is  below  85  percent, 
you  will  not  have  a  condition  of  Capital 
Impairment  if  you  do  either  of  the 
following  within  thirty  (30)  days  of  such 
determination: 

(1)  Increase  your  Regulatory  Capital 
by  a  cash  contribution  placed  in  an 
escrow  account  or  other  account 
satisfactory  to  SBA,  for  its  benefit.  The 
contribution  must  equal,  during  the  fifth 
year,  15  percent  of  your  outstanding 
Leverage  or,  during  the  sixth  year,  30 
percent. 

(2)  Provide  a  guarantee,  satisfactory  to 
SBA  and  for  its  benefit,  for  the  amount 
of  the  cash  contribution  required  in 
paragraph  (c)(1)  of  this  section.  SBA 
will  credit  any  escrowed  funds  or 


guarantee  received  in  the  fifth  year 
toward  the  requirements  for  the  sixth 
year. 

(d)  Conditions  for  forbearance  under 
paragraph  (c)  of  this  section.  (1)  You 
cannot  count  any  funds  placed  in  an 
escrow  or  other  account  under 
paragraph  (c)  of  this  section  as 
Leverageable  Capital. 

(2)  Any  fee  and/or  any  claim  to 
repayment  by  the  party  making  the 
capital  contribution  or  by  the  guarantor 
must  be  deferred  and  subordinate  to  all 
outstanding  Leverage  plus  any  unpaid 
Earned  Prioritized  Payments  and  earned 
Adjustments. 

(3)  If  there  is  an  acceleration  or 
mandatory  redemption  under 

§  107.1810  or  §  107.1820.  any  funds  in 
the  escrow  account  and/or  any 
guarantee  received  under  paragraph  (c) 
of  this  section  will  be  applied  toward 
repaying  any  amounts  due  SBA. 
(4J  If  you  reduce  your  Capital 
Impairment  Percentage  to  zero,  SBA 
will  release  and  return  any  escrowed 
funds  and/or  any  guarantee  received 
under  paragraph  (c)  of  this  section. 

Subpart  K— Ending  Operations  as  a 
Licensee 

§  1 07. 1 900    Surrender  of  license. 

You  may  not  surrender  your  license 
without  SBA's  prior  written  approval. 
Your  request  for  approval  must  be 
accompanied  by  an  offer  of  immediate 
repayment  of  all  of  your  outstanding 
Leverage  (including  any  prepayment 
penalties  thereon),  or  by  a  plan 
satisfactory  to  SBA  for  the  orderly 
liquidation  of  the  Licensee. 

Sutjpart  L — Miscellaneous 

$107.1910    Non-waiver  of  SBA's  rights  or 
terms  of  Leverage  security. 

SBA's  failure  to  exercise  or  delay  in 
exercising  any  right  or  remedy  under 
the  Act  or  the  regulations  in  this  part 
does  not  constitute  a  waiver  of  such 
right  or  remedy.  SBA's  failure  to  require 
you  to  perform  any  term  or  provision  of 
your  Leverage  does  not  affect  SBA's 
right  to  enforce  such  term  or  provision. 
Similarly,  SBA's  waiver  of,  or  failure  to 
enforce,  any  term  or  provision  of  your 
Leverage  or  of  any  event  or  condition  set 
forth  in  §§  107.1810  or  107.1820  does 
not  constitute  a  waiver  of  any 
succeeding  breach  of  such  term  or 
provision  or  condition. 

§  1 07. 1 920    Licensee' s  application  for 
exemption  from  a  regulation  In  part  107. 

You  may  file  an  application  in  writing 
with  SBA  to  have  a  proposed  action 
exempted  from  any  procedural  or 
substantive  requirement,  restriction,  or 
prohibition  to  which  it  is  subject  under 


this  part,  unless  the  provision  is 
mandated  by  the  Act.  SBA  may  grant  an 
exemption  for  such  applicant, 
conditionally  or  unconditionally, 
provided  the  exemption  would  not  be 
contrary  to  the  purposes  of  the  Act. 
Your  application  must  be  accompanied 
by  supporting  evidence  which 
demonstrates  to  SBA's  satisfaction  that: 

(a)  The  proposed  action  is  fair  and 
equitable;  and 

(b)  The  exemption  requested  is 
reasonably  calculated  to  advance  the 
best  interests  of  the  SBIC  program  in  a 
manner  consonant  with  the  policy 
objectives  of  the  Act  and  the  regulations 
in  this  part. 

§107.1930    Effect  of  changes  In  this  part 
107  on  transactions  previously 
consummated. 

The  legality  of  a  transaction  covered 
by  the  regulations  in  this  part  is 
governed  by  the  regulations  in  this  part 
in  effect  at  the  time  the  transaction  was 
coifsummated,  regardless  of  later 
changes.  Nothing  in  this  part  bars  SBA 
enforcement  action  with  respect  to  any 
transaction  consummated  in  violation  of 
provisions  applicable  at  the  time,  but  no 
longer  in  effect. 

Dated:  January  22, 1996. 
John  T.  Spotila, 
Acting  Administrator. 
(PR  Doc.  96-1351  Filed  1-30-96;  8:45  amj 
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13  CFR  Parts  108, 116,  120, 122, 131 

Business  Loan  Programs 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Final  rule. 

summary:  SBA  has  completed  an 
extensive  review  of  all  of  its  regulations, 
and  it  has  decided  to  eliminate  some 
regulations  and  consolidate,  clarify,  and 
simplify  the  remainder.  This  final  rule 
consolidates  five  current  CFR  parts  into 
one  Part  to  be  known  as  Part  120.  This 
surviving  Part  120  covers  virtually  all 
poUcies  and  regulations,  other  than  size 
standards,  applicable  to  SBA's  business 
(non-disaster)  loan  programs.  Almost  all 
provisions  have  been  reworded, 
renumbered,  and  relocated.  There  are  a 
few  new  or  revised  policies.  Several 
sections  have  been  deleted.  However, 
most  of  the  revisions  merely  streamline 
and  clarify  the  regulations  and  do  not 
represent  substantive  change. 

DATES:  This  rule  is  effective  March  1, 
1996.  This  rule  applies  with  respect  to 
all  applications  for  financial  assistance 
filed  on  or  after  March  1, 1996. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Cox,  (202)  205-6490. 
SUPPLEMENTARY  INFORMATION:  On 
December  15,  1995,  SBA  published  in 
the  Federal  Register  (60  FR  64356)  a 
notice  of  proposed  rulemaking  with 
respect  to  the  consolidation  of  five 
current  CFR  parts  into  one  Part  to  be 
known  as  Part  120.  SBA  received  and 
considered  136  timely  comments  in 
response  to  the  proposed  rule.  SBA  has 
adopted  many  of  the  comments  in 
issuing  this  final  rule.  Each  of  the 
significant  comments  is  addressed 
below.  In  addition,  SBA  has  made 
technical  changes  and  clarifications  in 
this  final  rule,  where  appropriate. 

This  final  nile  combines  Parts  108, 
116,  120,  122  and  131  of  13  CFR  into 
one  new  Part  to  be  known  as  Part  120. 
This  new  Part  120  will  regulate  all  of 
SBA's  non-disaster  financial  assistance 
to  small  businesses  under  its  general 
business  loan  program  ("7(a)  loans"),  its 
microloan  demonstration  program 
("Microloans"),  and  its  development 
company  program  ("504  loans"). 

Many  repetitive  and  overlapping 
sections  from  the  current  regulations  are 
eliminated  in  this  final  rule.  Formerly, 
provisions  applicable  to  a  business  loan 
program  were  often  located  in  different 
Parts.  Sometimes  unintended 
differences  developed  between  the  loan 
programs  in  the  interpretation  or 
implementation  of  similar  program 
policies  because  of  minor 
inconsistencies  in  the  language  of  the 
provisions  in  the  several  Parts.  These 
inconsistencies  have  been  eliminated. 

In  this  final  rule,  the  basic 
requirements  that  apply  to  all  of  the 
business  loan  programs  are  located  in 
subpart  A.  These  include  elements 
currently  found  in  portions  of  Parts  108, 
116  and  120.  Policies  specific  to  a 
particular  program  are  in  the  separate 
subpart  applying  to  that  program.  Rules 
specific  to  7(a)  loans  are  in  subpart  B 
and  include  elements  currently  in 
portions  of  Parts  116,  120,  and  122. 
Regulations  applying  to  SBA's  special 
purpose  loans  currently  in  Part  122  and 
a  portion  of  Part  116  are  in  Subpart  C. 
Subparts  D,  E,  and  F  contain  rules 
regarding  lenders,  program 
administration,  and  the  secondary 
market  currently  found  in  Part  120.  The 
loan  moratorium  provisions  presently  in 
Part  131  are  located  in  subpart  E. 
Subpart  G  contains  rules  specific  to 
Microloans  currently  in  Part  122. 
Regulations  applying  to  504  loans 
currently  located  in  Part  108  are  in 
subpart  H. 

Definitions 

Many  comments  were  received  which 
addressed  the  definition  of  Associate  in 


§  120.10.  Most  commenters  expressed 
the  opinion  'liat  the  definition  was  too 
broad  and,  if  promulgated,  would 
adversely  affect  the  ability  of  small 
businesses  to  use  SBA's  lending 
programs.  Of  particular  concern  was  the 
inclusion  of  a  "Close  Relative"  of  a 
principal  of  an  entity  in  the  definition 
of  Associate  of  a  small  business.  Lender 
or  CDC.  As  a  result  of  the  comments, 
SBA  re-examined  this  definition  and 
modified  it.  An  Associate  of  a  Lender  or 
CDC  will  include  a  holder  of  20  percent 
or  more  of  the  value  of  a  Lender's  or 
CDCs  stock  or  debt  instruments,  as  well 
as  an  entity  in  which  the  Close  Relative 
of  an  Officer,  Director,  key  employee,  or 
holder  of  at  least  a  20  percent  interest 
in  the  Lender  or  CDC.  The  definition  of 
an  Associate  of  a  small  business  was 
amended  to  include  an  owner  of  more 
than  20  percent  of  the  equity  of  the 
small  business,  but  not  an  entity  in 
which  a  Close  Relative  of  such  an  owner 
is  also  an  owner. 

Subpart  A 

Numerous  commenters  indicated  that 
§  120.101,  pertaining  to  the 
unavailability  of  credit,  needed 
clarification  with  respect  to  the 
substantiation  required  to  support  a 
Lender's  or  CDC's  certification.  SBA  is 
promulgating  this  section  as  proposed 
because  it  plans  to  provide  information 
on  how  to  provide  the  required 
substantiation  in  its  Standard  Operating 
Procedures  (SOPs). 

Proposed  §  120.102,  which  imposed  a 
requirement  that  the  personal  resources 
of  the  owners  of  an  applicant  for  a 
business  loan  be  injected  into  the 
applicant  generated  more  than  80 
comments  from  the  public.  The 
overwhelming  majority  of  the  responses 
objected  to  the  application  of  a  personal 
resources  test  to  the  504  program 
because  that  program  is  an  economic 
development  program.  After  considering 
the  responses  received,  SBA  has  revised 
the  final  rule  to  require  an  injection  of 
personal  resources  at  a  level  dependent 
on  the  amount  of  a  total  financing 
package  which  includes  an  SBA 
business  loan.  This  means  that  the 
injection  of  persona!  resources  will  bear 
a  designated  correlation  to  the  total 
financing  package  of  SBA  and  non-SBA 
assistance.  This  regulation  will  ensure 
that  applicants  for  SBA  financial 
assistance  will  be  able  to  ascertain  the 
demand  on  their  personal  resources, 
with  some  certainty,  before  they  seek 
SBA  financial  assistance. 

Section  120.110  lists  types  of 
businesses  which  are  not  eligible  for 
SBA  financial  as.sistance.  Several 
commenters  suggested  SBA  further 
explain  when  a  business  is  engaged  in 


a  religious  activity  for  purposes  of 
ineligibility  under  §  120.1 10(k),  and  to 
eliminate  the  proposed  requirement  that 
a  business  be  principally  engaged  in  the 
activity.  SBA  has  decided  to  retain  the 
prohibition  on  providing  assistance  to  a 
business  principally  engaged  in  a 
religious  activity.  SBA  believes  that  this 
standard  comports  with  Constitutional 
requirements.  SBA  intends  to 
administer  the  standard  in  a  manner 
which  balances  the  needs  of  small 
businesses  with  applicable  legal 
requirements.  However,  given  the 
uncertainty  of  the  state  of  legal 
precedent  relative  to  the  Establishment 
Clause,  SBA  will  continue  to  review  this 
issue,  and  may  make  such  prospective 
changes  in  the  regulation  as  may  be 
required. 

In  addition,  for  purposes  of 
consistency  SBA  will  use  a  standard  of 
no  more  than  one-third  of  gross  annual 
revenue  derived  from  the  prescribed 
activity  to  determine  the  eligibility  of 
businesses  engaged  in  legal  gambling 
activities  or  packaging  SBA  loans  for 
purposes  of  §§  120.110  (g)  and  (m). 

Proposed  §  120.111  would  permit  an 
Eligible  Passive  Company  to  be  eligible 
for  7(a)  and  504  loan  assistance  if  it 
leases  real  or  personal  property  to  an 
otherwise  eligible  small  business.  SBA 
received  many  comments  suggesting 
that  it  permit  a  revocable  or  irrevocable 
trust  to  be  such  an  entity.  SBA  has 
decided  to  delete  the  requirement  that 
when  a  trust  is  an  Eligible  Passive 
Company  it  must  be  an  irrevocable  trust 
in  favor  of  one  permitting  eligibility  for 
revocable  trusts  in  prescribed 
circumstances.  In  order  to  be  eligible, 
the  trustor  must  warrant  and  certify  that 
the  trust  will  not  be  revoked  or 
substantially  amended  without  SBA's 
consent,  and  the  trustor's  personal 
guarantee  will  be  required  to  provide 
adequate  assurances  of  continuity  and 
financial  support.  SBA  will  monitor  its 
experience  with  revocable  trusts  and 
make  modification  to  this  provision  if 
such  experience  warrants  it. 

Under  current  rules,  an  Eligible 
Passive  Company  may  not  use  the 
proceeds  of  a  business  loan  for  working 
capital.  Only  an  active  company  may 
obtain  working  capital  as  part  of  a 
business  loan.  SBA  recognizes  that  this 
requirement  has  been  burdensome  and 
has  caused  some  applicants  to  obtain 
two  separate  loans  for  the  benefit  of  the 
same  Operating  Company.  Accordingly. 
§  120.120(b)  will  allow  an  Eligible 
Passive  Company  to  use  part  of  business 
loan  funds  for  the  working  capital  of  the 
Operating  Company  if  the  Operating 
Company  is  a  co-Borrower. 

With  respect  to  proposed  §  120.195, 
which  required  the  reporting  of  fees 
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paid  in  connection  with  obtaining 
business  loan  assistance  by  a  Lender, 
CDC,  Intermediary  Lender,  and 
Borrower.  SBA  has  decided  to  retain 
only  a  requirement  relating  to  the 
Borrower  since  other  regulations  cover 
the  obligation  by  the  other  parties  to 
report  fees.  By  eliminating  a  reference  to 
other  parties,  SBA  avoids  unnecessary 
duplication. 

Subpart  B 

Proposed  §  120.200  specified  that 
bonding  is  required  as  collateral  for  a 
7(a)  loan  in  which  construction  is 
financed.  Two  commenters 
recommended  that  a  minimum  amount 
of  construction  should  be  designated  in 
§  120.200  before  payment  and 
performance  bonds  and  builder's  risk 
insurance  would  be  required.  Another 
commenter  expressed  concern  that  the 
proposed  regulation  would  require 
formal  waivers  of  bonding  and 
insurance  requirements  on  a  case-by- 
case  basis.  Another  comment  noted  that 
the  revised  provision  does  not  appear  to 
cover  direct  loans  approved  by  SBA. 
SBA  has  made  minor  changes  in  the 
language  of  the  provision  to  clarify  that 
the  provision  covers  direct  and 
guaranteed  loans.  SBA  has  decided  not 
to  establish  a  specific  size  limit  on  the 
construction  project  which  would 
trigger  the  bonding  and  insurance 
requirements,  electing  instead  to 
address  the  specific  construction  project 
size  in  an  SOP. 

One  commenter  suggested  that  the 
proposed  revised  language  in  §  120.201 
was  so  restrictive  as  to  disqualify  any 
refinancing  of  unsecured  or 
undersecured  debt  regardless  of 
circumstances.  That  was  not  the  intent 
of  the  proposal.  However,  the  final 
regulation  specifies  that  SBA  will  not 
permit  7(a)  financing  to  be  used  to  shift 
a  creditor's  potential  loss  to  SBA. 

SBA  has  decided  to  delete  proposed 
§  120.203  relating  to  revolving  credit,  as 
unnecessary.  Revolving  line  of  credit 
financing  is  currently  authorized  under 
§  120.390  for  the  CapLines  program,  and 
the  Agency  wants  the  fiexibility  to 
consider  special  finance  needs  of  small 
business,  such  as  "floor  plan"  financing, 
at  a  later  date. 

With  respect  to  proposed  §  120.213. 
SBA  carefully  considered  suggestions  to 
add  language  to  the  regulation 
pertaining  to  preemptive  federal  interest 
rates  and  the  quarterly  publication  by 
SBA  of  maximum  allowable  fixed 
interest  rates  in  the  Federal  Register. 
SBA  has  decided  that  it  is  unnecessary 
to  address  in  the  regulations  the  legal 
conclusion  that  maximum  interest  rates 
prescribed  by  SBA  are  exempt  by  statute 
from  any  maximum  rates  established 


under  state  law.  it  is  SBA  s  mtent  to 
publish  on  a  quarterly  basis  in  the 
Federal  Register  notice  of  the  maximum 
fixed  interest  rate  permitted  on 
guaranteed  and  direct  loans.  The  final 
rule  retains  the  language  in  the 
proposed  rule. 

Proposed  §  120.214(0  has  been 
rewritten  in  order  to  clarify  that  SBA 
has  the  authority  to  establish  higher 
interest  for  smaller  loans,  and  that  the 
authority  applies  to  both  variable  and 
fixed  rate  loans.  The  proposal  has  been 
finalized  at  §  120.215.  Proposed 
§  120.214(g),  has  been  renumbered  and 
is  now  §  120.214(0. 

A  number  of  commenters  suggested 
that  SBA  should  amend  proposed 
§  120.220(b),  claiming  that  the  policy  of 
terminating  a  guarantee  for  nonpayment 
of  the  guarantee  fee  is  too  harsh.  SBA 
has  considered  the  comments,  but  has 
decided  to  retain  the  present  policy  of 
terminating  guarantees  for  nonpayment 
of  guarantee  fees  as  one  means  of 
assuring  timely  submission  of  guarantee 
fees.  In  addition,  under  the  Lender's 
agreement  with  SBA,  payment  of  the 
guarantee  fee  is  the  consideration 
necessary  to  support  SBA's  guarantee 
commitment.  Minor  editorial  changes 
have  been  made  in  this  section  to  reflect 
that  a  guarantee  fee  payment  may  be 
reimbursed  to  the  Lender  from  funds 
allocated  in  the  working  capital  portion 
of  a  guaranteed  loan. 

Two  commenters  suggested  that  SBA 
should  clarify  in  §  120.220(c)  that  the 
annual  fee  payable  by  a  Lender  cannot 
be  charged  to  a  Borrower.  SBA  has 
adopted  the  suggestion. 

SBA  has  deleted  proposed 
§  120.221(b),  relating  to  commitment 
fees  for  Export  Working  Capital  loans. 
This  provision  was  based  on  the  former 
Export  Revolving  Line  of  Credit  program 
and  is  no  longer  applicable  to  any 
program. 

A  commenter  suggested  that  SBA 
define  the  term  "Extraordinary 
servicing"  as  proposed  in  §  120.221(c). 
SBA  believes  that  any  further 
description  of  special  or  extraordinary 
servicing  practices  would  be  more 
appropriate  for  its  SOPs,  and  therefore 
declines  to  adopt  the  suggestion.  The 
suggestion  to  permit  prepayment  fees, 
which  were  prohibited  under  proposed 
§  120.221(e),  has  not  been  adopted  by 
SBA.  The  Agency  believes  that  a  small 
business  should  be  allowed  to  prepay  a 
7(a)  loan  without  incurring  additional 
costs,  and  the  prohibition  on  charging 
prepayment  fees  is  a  positive  marketing 
tool  for  making  7(a)  financial  assistance 
available  to  small  business. 

SBA  has  added  referral  fees  to  the  list 
of  fees  in  §  120.222(b)  which  a  Lender 
or  Associate  may  not  charge  a  Borrower 


since  such  fees  are  not  fees  which  relate 
to  services  normally  provided  by  a 
Lender.  SBA  has  included  a  Service 
Provider  as  an  entity  in  §  120.222(d) 
with  which  a  Lender  or  Associate 
cannot  share  a  premium  received  from 
the  sale  of  an  SBA  guaranteed  loan  in 
the  secondary  market.  The  inclusion  of 
a  Service  Provider  in  the  prohibition 
reduces  further  the  possibility  of  a 
conflict  of  interest  or  the  appearance 
thereof. 

Subpart  C 

Two  commenters  noted  that  under  the 
provisions  of  proposed  §  120.314,  SBA 
was  precluded  from  requiring  personal 
guarantees  for  DAL-2  financial 
assistance.  SBA  intended  the 
prohibition  for  requiring  personal 
guarantees  to  be  applicable  only  to 
DAL-1  financial  assistance,  and  the 
provision  has  been  corrected  to  reflect 
that  intent. 

One  commenter  suggested  that  SBA 
should  state  in  the  provisions  pertaining 
to  the  Export  Working  Capital  Program 
(EWCP)  that  limits  on  lender  fees  and 
interest  rates  are  not  prescribed.  In  final 
§  120.344,  SBA  has  addressed  the  issue 
of  extraordinary  fees  and  interest  rates 
pertaining  to  the  EWCP.  SBA  does  not 
set  a  maximum  rate  of  interest  which 
may  be  charged  for  this  program. 

At  the  suggestion  of  a  commenter,  the 
reference  to  loan  proceeds  to  develop  or 
penetrate  foreign  markets  has  been 
deleted  from  §  120.342  and  moved  to 
§  120.347,  pertaining  to  eligible  use  of 
proceeds  for  International  Trade  Loans. 
EWCP  loan  proceeds  are  to  be  used  only 
to  finance  export  transactions. 

Two  commenters  noted  that  proposed 
§  120.348  did  not  address  a  limitation 
on  the  fixed-asset  portion  of 
International  Trade  Loans.  The 
provision  has  been  amended  to  specify 
limitations  on  portions  of  loan  amounts 
allocated  for  fixed  assets  and  non-fixed 
assets. 

At  the  suggestion  of  one  commenter, 
SBA  has  clarified  §  120.377  to  provide 
that  only  a  manufacturing  concern  may 
use  loan  proceeds  for  working  capital 
for  this  particular  loan  program. 

Two  commenters  suggested  SBA 
should  address  the  DELTA  loan 
program  in  §  120.380.  While  the  DELTA 
loan  program  is  not  a  permanently 
funded  SBA  program,  SBA  has  elected 
to  briefly  describe  it  in  §  120.381(c). 

Subpart  D 

Although  §  120.420,  which  allows 
nondepository  lenders  to  pledge  notes 
evidencing  SBA  guaranteed  loans  or  to 
sell  the  unguaranteed  portions  is  not 
new.  two  commenters  asked  that 
depository  lenders  be  allowed  the  same 
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option.  SBA  has  rejected  this 
suggestion.  This  option  is  not  available 
to  depository  lenders  because  they  have 
a  depository  base  which  provides 
liquidity,  whereas  the  nondepository 
lenders  have  no  such  base.  They  have 
only  a  capital  base  which  must  be  left 
unimpaired.  To  provide  them  with  some 
liquid  assets,  SBA  allows  them  to  sell 
the  unguaranteed  portions  of  SBA 
guaranteed  loans. 

Two  commenters  wrote  that  a  conflict 
exists  between  §§  120.420(a)  and 
120.453(c)>SBA  adopted  the 
commenter's  suggestion  to  include 
language  which  makes  clear  that 
nondepository  lenders  who  are  also  PLP 
lenders  may  sell  the  entire 
unguaranteed  portion,  not  just  90 
percent,  of  SBA  guaranteed  loans  with 
SBA's  consent. 

Section  120.420(b)(2)  concerning 
retention  of  economic  risk,  has  been 
revised  to  require  a  nondepository 
lender  which  has  sold  the  unguaranteed 
portion  of  a  loan,  to  establish  a 
sufficient  reserve  fund  at  the  time  of 
sale.  The  two  other  options  available  in 
the  current  regulations  have  not  been 
used  and  are  not  being  retained,  and 
SBA  has  only  approved  proposals  that 
have  included  a  reserve  fund. 

One  commenter  proposed  that 
§  120.441,  concerning  the  Certified 
Lenders  Program,  be  amended  to  permit 
certification  of  individual  loan  officers 
rather  than  the  lending  institution.  SBA 
has  considered  this  idea  previously. 
SBA  relies  on  the  capability  of  its 
lenders,  not  individual  loan  officers. 
Therefore,  SBA  has  decided  not  to  alter 
the  present  procedure  at  this  time.  The 
current  selection  criteria  already  permit 
consideration  of  the  experience  of 
individual  loan  officers  in  certifying 
lenders. 

Concerning  the  provision  at  §  120.442 
which  sets  forth  grounds  for  suspension 
or  revocation  of  eligibility  to  participate 
in  the  CLP  program,  one  commenter 
suggested  including  ethics  violations  as 
a  basis  for  suspension  or  revocation. 
SBA  willconsider  including  this  in  its 
SOP  which,  if  violated,  would  fall 
within  the  language  "violations  of 
applicable  *  *   *  published  SBA 
policies  and  procedures."  SBA  will 
follow  suit  with  the  PLP  program, 
which  has  a  similar  revocation  and 
suspension  provision.  SBA  also 
emphasizes  that  the  reasons  listed  in 
§  120.442  are  simply  examples  of  causes 
for  suspension  or  revocation  and  not  an 
exclusive  list. 

One  commenter  requested  that  PLP 
lenders  be  allowed  to  process  loans 
which  refinance  interim  loans  under 
§  120.452(a)(2).  SBA  has  decided  to 
permit  such  loans  if  made  for  other  than 


construction  purposes  and  if  the  interim 
loan  was  approved  by  the  lender  within 
90  days  of  receipt  of  the  PLP  loan 
number  or  the  refinancing. 

SBA  received  two  comments 
requesting  clarification  on  whether  a 
lender  was  required  to  be  a  CLP  lender 
before  being  eligible  to  apply  for  PLP 
status.  Both  commenters  approved  of 
the  eligibility  requirement.  In  the  final 
rule,  SBA  is  eliminating  this 
requirement.  It  is  not  necessary  to 
develop  lenders  into  PLP  lenders  in 
stages.  If  a  lender  does  not  perform  well 
a^a  PLP  lender,  SBA  can  revoke  its  PLP 
status. 

Several  commenters  suggested  that 
SBLCs  be  allowed  to  extend  credit 
through  other  programs.  SBA  has  been 
considering  this  for  some  time  and  has 
decided  to  amend  §  120.470  by  allowing 
SBLCs  to  provide  SBA  guaranteed  loans 
to  Intermediaries  participating  in  the 
SBA  Microloan  program. 

A  commenter  suggested  raising  the 
minimum  bond  coverage  a  Small 
Business  Lending  Company  is  required 
to  have,  from  $25,000  to  $500,000.  SBA 
agrees  with  the  commenter  that  $25,000 
is  too  low  and  is  adopting  the 
suggestion  by  amending 
§120.470(b)(10). 

Subpart  V 

SBA  received  several  comments 
concerning  §  120.524(a)  which  sets  forth 
grounds  under  which  SBA  may  deny 
liability.  The  commenters  opposed  the 
proposed  language  which  would  allow 
SBA  to  deny  liability  upon  any  failure 
of  a  lender  to  take  certain  actions,  as 
compared  to  the  current  language  of  the 
regulation  which  allows  SBA  to  deny 
liability  only  upon  substantial  failure. 
SBA  has  decided  not  to  adopt  this 
suggestion.  The  final  regulation  makes  it 
clear  that  SBA  may  deny  liability  on  the 
basis  of  any  material  noncompliance 
with  SBA's  regulations  or  the  terms  of 
applicable  loan  documentation. 

The  provisions  of  §  120.532  et  seq., 
which  describe  the  loan  moratorium 
program,  have  been  deleted  from  this 
final  rule  and  will  be  inserted  into  the 
Agency's  SOPs.  The  requirements  of 
this  program  are  already  provided  for  by 
statute  and  the  regulations  are  therefore 
redundant.  SBA  has  retained  in  the 
regulations  a  short  description  of  the 
program,  and  provides  notice  that 
complete  information  concerning 
moratoriums  is  available  at  local  SBA 
district  offices. 

One  commenter  opined  that 
§  120.540(a)  requires  additional 
language  concerning  when  SBA  or  a 
lender  may  liquidate  collateral  securing 
a  loan.  SBA  agrees  and  is  including 


language  that  allows  liquidation  if  the 
loan  is  in  default. 

One  conimenter  suggested  that 
§  120.540(c)(1)  be  revised  to  allow 
lenders  to  liquidate  collateral  as  they 
normally  .would,  rather  than  having  to 
attempt  to  sell  at  auction.  SBA  has 
adopted  the  commenter's  suggestion 
and  the  section  now  allows  a  lender  to 
use  negotiated  sales  if  consistent  with 
its  usual  practice  for  liquidating  non- 
SBA-related  assets. 

One  commenter  discussed  the 
revisions  to  the  homestead  protection 
provisions  found  at  §  120.550  et  seq. 
Much  of  the  details  have  been  removed 
with  the  intention  of  publishing  them  in 
an  SOP.  The  writer  was  concerned  that 
persons  interested  in  these  provisions 
will  not  know  what  is  needed  to  comply 
with  the  requirements  of  this  program. 
With  the  publication  of  the  procedures 
in  an  SOP,  persons  wishing  to  know 
more  about  this  program  will  be  able  to 
obtain  the  information  easily  from  any 
local  SBA  district  office. 

Subpart  F 

Only  one  comment  was  received  on 
Subpart  F.  The  commenter  requested 
that  a  definition  of  "Associates  of  a  Pool 
Assembler"  be  added  to  the  definitional 
section.  This  comment  was  not  adopted 
since  "Associate"  is  defined  in  §  120.10 
and  there  is  no  need  for  a  different 
definition  for  this  Subpart.  Minor 
changes  were  made  to  this  Subpart  for 
clarification. 

Subpart  G 

Only  one  comment  was  received  on 
Subpart  G.  The  commenter  suggested 
that  proposed  §  120.707(d)  be  revised  to 
require  Intermediaries  to  assign  all 
guarantees  and  liens  from  their 
Microloans  to  SBA.  This  comment  was 
not  adopted.  SBA  believes  that  it  is 
adequately  protected  by  the  current 
requirement  that  the  Intermediary 
pledge  to  SBA  a  first  lien  position  in  the 
Microloan  Revolving  Fund,  Loan  Loss 
Reserve  Fund,  and  all  notes  receivable. 
Minor  changes  were  made  to  this 
Subpart  for  clarification. 

Subpart  H 

§  120.801.  SBA  received  several 
comments  regarding  this  introductory 
section  describing  the  504  program  in 
general  terms.  All  pointed  out  that  a 
small  business  must  apply  for  504 
financing  through  a  CDC  servicing  the 
area  in  which  the  Project  is  located,  not 
in  which  the  business  is  located.  SBA 
concurs  and  makes  the  correction  in  this 
final  rule.  SBA  also  has  made  several 
other  minor  revisions  to  this  section  in 
response  to  comments. 
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§  120.810.  Several  comments 
suggested  minor  changes  in  one  or  more 
definitions  that  apply  to  the  504 
program.  SBA  disagrees  with  all  of  the 
comments,  except  one  regarding 
Substantial  Increase  in  Unemployment. 
The  commenter  questioned  the  need  for 
such  a  definition,  questioning  the  SBA's 
ability  to  quantify  the  increases 
mentioned  in  the  definition.  SBA 
concurs  and  has  deleted  the  definition 
(see  §120.881). 

§  120.827.  As  a  result  of  a  comment, 
SBA  amended  this  section  to  make  it 
clear  that  a  CDC  may  itself  provide 
financial  and  technical  assistance  to 
small  businesses,  as  well  as  help  small 
businesses  to  obtain  such  assistance 
from  other  sources. 

§  120.828.  SBA  received  13  comments 
on  this  section.  As  discussed  more 
thoroughly  in  the  following  discussion 
of  expansion  into  additional  Areas  of 
Operation,  small  businesses  in  some 
areas  of  the  country  receive  excellent 
504  assistance  measured,  at  least,  by 
loan  activity,  while  in  other  areas,  few, 
if  any.  small  businesses  have  received 
assistance.  SBA  attempted  to  address 
this  fact  by,  among  other  things, 
designating  a  minimum  number  of  loan 
approvals  which  a  CDC  must  process  in 
order  to  retain  certification.  The  present 
rule  requires  a  minimum  of  2  loan 
approvals  averaged  over  the  preceding  2 
years.  In  the  proposed  rule,  SBA  altered 
the  requirement  to  be  "the  minimum 
number  of  504  loans  set  by  SBA  in  an 
annual  program  announcement."  The 
purpose  ot  the  proposed  change  was  to 
give  SBA  the  flexibility  to  adjust  the 
number  as  required  to  reflect  an 
expected  increase  in  loan  volumes. 

Without  exception,  every  comment 
opposed  this  change,  believing  it 
imposed  a  burden  both  on  the  industry 
and  SBA  to  adjust  the  standard  every 
year  in  a  program  announcement.  The 
industry  trade  association 
recommended  changing  the  annual 
language  to  "from  time  to  time."  Most 
of  the  other  comments  suggested  that 
SBA  retain  its  existing  regulation.  Based 
upon  such  comments,  SBA  has  decided 
to  retain  the  standard  of  2  per  year.  The 
only  change  from  the  existing  regulation 
is  that  SBA  feels  it  is  no  longer 
necessary  to  use  an  average  of  the 
previous  two  years. 

Many  of  the  comments  confused  this 
issue  with  the  performance  standard  for 
expansion  into  another  Area  of 
Operation.  SBA  wishes  to  emphasize 
that  the  standard  in  §  120.828  has 
nothing  to  do  with  expansion  or 
competition. 

§  120.829.  Three  comments  were 
received  regarding  this  section.  Title  V 
of  the  Small  Business  Investment  Act 


requires  a  CDC's  portfolio  to  reflect  a  Job 
Opportunity  Average.  At  the  present 
time,  the  requirement  is  one  Job 
Opportunity  per  $35,000  of  504  funding. 
That  figure  has  been  in  effect  for  many 
years.  The  current  regulation  permits 
the  AA/FA  to  allow  a  CDC's  average  to 
be  up  to  25  percent  higher  in  certain 
areas.  In  the  proposed  rule,  SBA 
rounded  the  25  percent  maximum 
($43,875)  up  to  $45,000.  Otherwise  SBA 
retained  the  current  rule. 

SBA  received  comments  suggesting 
that  SBA  increase  both  the  base  $35,000 
and  the  exception  because  of  inflation. 
In  addition,  one  comment 
recommended  that  SBA  delete  all  of  the 
exceptions  in  §  120.829  except  Alaska 
and  Hawaii  because  the  rule  is 
impossible  to  administer.  SBA  rejects 
both  suggestions,  principally  because  it 
is  not  aware  that  the  industry  has  been 
having  any  problem  complying  with  the 
Job  Opportunity  Average  requirement  at 
its  present  level.  However,  SBA  does 
agree  that  redevelopment  areas  as 
defined  in  42  U.S.C.  3161  should  be 
deleted  from  the  provision.  The  purpose 
of  the  25  percent  differential  was  to 
assist  distressed  geographical  areas 
needing  development.  However,  once 
designated,  redevelopment  areas  remain 
so  designated  forever.  Because  they 
have  become  so  common,  the  effect 
would  be  to  increase  the  Job 
Opportunity  Average  for  entire  Areas  of 
Operations  to  $45,000  rather  than 
$35,000,  if  the  CDC  and  SBA  followed 
the  regulation  exactly.  From  a  review  of 
the  Job  Opportunity  Averages  submitted 
by  CDCs  in  their  annual  reports,  it  is 
clear  that  the  increased  average  in 
redevelopment  areas  is  not  required  by 
CDCs  or  is  not  being  followed. 
Furthermore,  areas  that  were  once 
distressed,  but  no  longer  are,  would 
continue  to  be  eligible  for  the  higher 
average,  even  though  it  is  no  longer 
needed.  For  these  reasons,  SBA  has 
determined  that  redevelopment  areas  be 
deleted  from  the  section. 

§  120.830.  Several  comments  objected 
that  the  definition  of  "Associates" 
would  cause  increased  and  burdensome 
reporting  requirements.  SBA  believes 
that  the  amended  definition  of  As.sociate 
cures  this  problem. 

§120.831.  The  proposed  rule 
included  a  new  requirement  that  a  CDC 
disclose  to  SBA  and  the  Borrower  any 
referral  fees  or  other  payment  made  or 
received  by  the  CDC  from  the  Lender  or 
other  party  to  the  504  transaction.  A 
comment  from  the  industry  trade 
association  indicated  that  it  understood 
that  SBA  may  want  this  disclosure,  but 
that  it  should  be  required  of  all  SBA 
guaranteed  lenders,  not  just  CDCs.  In 
the  interest  of  program  consistency. 


SBA  agrees,  has  broadened  the  language 
to  include  all  lenders,  and  has 
consolidated  the  section  with  §  120.195 
so  that  it  applies  to  all  business  loans. 

§  120.835.  Throughout  the  history  of 
the  504  program  there  has  been  a  great 
divergence  among  CDCs  in  the  number 
of  loan  approvals  each  year.  While  some 
CDCs  have  exhibited  continued  growth 
measured  by  their  loan  approvals  and 
ability  to  package,  process  and  service 
loans,  other  CDCs  have  lagged  behind. 
There  are  many  complicated  reasons  for 
this,  but  the  net  result  has  been  a 
patchwork  of  504  service  (measured  by 
loan  approvals)  across  the  country,  with 
many  small  businesses  in  some  areas 
receiving  504  assistance  while  in  other 
areas  few,  if  any,  small  businesses  have 
received  such  assistance. 

SBA  attempted  to  address  this  issue 
by  permitting  CDCs  to  expand 
temporarily  into  adjacent  areas,  and, 
then,  in  1993,  by  designating  a 
minimum  number  of  loan  approvals  per 
year  which  a  CDC  must  average  over  the 
previous  two  fiscal  year  periods  to 
retain  certification  as  a  CDC.  The 
current  number  of  required  loan 
approvals  is  two.  SBA  also  established 
the  status  of  an  Associate  E)evelopment 
Company  ("ADC").  Those  CDCs  unable 
or  unwilling  to  meet  the  minimum 
number  of  loan  approvals  may  become 
ADCs,  thereby  continuing  to  participate 
in  the  program  goals  of  economic  and 
community  development  without 
having  to  make  loans.  A  number  of 
CDCs  have  been  decertified  as  a  result 
of  this  policy  and  have  opted  for  ADC 
status. 

However,  a  focus  on  removal  from 
CDC  status  does  not  address  the  real 
question  of  adequacy  of  service  within 
an  Area  of  Operations.  What  constitutes 
adequate  service  within  a  community? 
The  statutory  objectives  of  the  504 
program  are  to  provide  a  portion  of  long 
term  fixed-asset  financing  for  small 
business  projects  that  provide  jobs  and 
result  in  economic  development. 
Clearly,  these  goals  cannot  be  met  in  an 
Area  of  Operations  unless  loans  are 
being  packaged,  processed,  approved, 
closed  and  serviced  by  one  or  more 
CDCs.  Unfortunately,  SBA  is  aware  of 
too  many  locations  across  the  country  in 
which  present  CDCs  are  unable  or 
unwilling  to  meet  the  small  business 
demand  for  504  loans.  Transferring  an 
existing  CDC  to  ADC  status  does  not 
address  this  inadequacy.  SBA  has 
concluded  that  the  answer  lies  not  in 
decertification,  but  in  competition  and 
customer  service. 

Therefore,  SBA  proposed  in  §  120.835 
that  existing  CE>Cs  be  permitted  to 
expand  into  Areas  of  Operations  that  are 
not  being  adequately  serviced.  Under 
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the  proposed  rule,  the  expanding  CDC 
would  have  to  show  that  the  proposed 
Area  of  Operations  is  not  being 
adequately  served  by  the  existing  CDCs 
and  that  the  expanding  CDC  is  well- 
qualified  to  serve  it.  SBA  did  not 
propose  any  geographic  or  size 
limitation  on  CDCs  applying  to  service 
a  location,  but  suggested  that  such 
factors  would  be  considered  in 
evaluating  the  application.  As  proposed, 
a  CDC  would  apply  in  writing  to  the 
SBA  district  office  serving  the 
geographic  area  in  which  the  CDC 
proposes  to  expand. 

In  the  proposed  rule,  SBA  solicited 
comment  on  the  factors  to  be  considered 
in  determining  whether  an  area  is  being 
adequately  serviced.  As  a  result  of  many 
discussions  with  industry  members, 
SBA  had  concluded  that,  in  general,  the 
starting  point  for  any  determination 
would  be  the  number  of  loan  approvals 
averaged  by  the  existing  CDCs  in  the 
Area  of  Operations  over  the  last  two 
fiscal  years.  Even  if  the  number  of  loan 
approvals  does  not  accurately  represent 
the  competence  of  a  CDC,  it  does 
accurately  reflect  the  market  penetration 
of  504  financing  in  the  proposed  area  of 
expansion, 

SBA  had  also  concluded  that  there  is 
no  minimum  loan  approval  number 
appropriate  to  every  CDC  in  every 
location  across  the  country.  A  small 
CDC  with  a  riu-al  Area  of  Operations  and 
slow  economic  activity  may  be 
providing  adequate  service  at  a  low 
level  of  approvals  while  a  larger  CDC  in 
a  metropolitan  region  with  much 
economic  activity  may  be  providing 
inadequate  service,  despite  having  a 
greater  number  of  loan  approvals.  In  the 
proposed  rule,  SBA  advanced  the 
population  of  an  Area  of  Operations  as 
the  base  factor,  but  indicated  that 
industry  members  had  suggested  other 
possibilities  such  as  the  number  of 
small  businesses  in  the  Area  of 
Operations. 

As  a  result  of  numerous  consultations 
with  the  industry  and  small  businesses, 
SBA  had  also  concluded  at  the  time  of 
the  proposed  rule  that  adequate  service 
includes  other  factors  in  addition  to  the 
number  of  loan  approvals,  including 
adequate  servicing  of  loans.  Thus,  in  the 
proposed  rule,  SBA  indicated  that  any 
CDC  seeking  to  expand  will  have  to 
show  that  it  has  a  history  of  adequate 
experience  and  expertise  in  both  loan 
packaging  and  servicing,  and  that  the 
existing  CDCs  in  the  proposed  area  of 
expansion  have  not  been  adequately 
packaging  or  servicing  loans. 

In  the  proposed  rule,  SBA  solicited 
comments  and  recommendations 
regarding  the  factors  that  should  be 
included  in  a  determination  of  whether 


the  existing  CDCs  are  adequately 
servicing  an  Area  of  Operations.  SBA 
asked  commenters  to  particularly  focus 
on  how  to  incorporate  a  servicing 
component  into  its  approach. 

SBA  received  35  comments  in 
response  to  its  solicitation.  Only  two 
opposed  the  policy  proposed  by  SBA. 
The  remainder  supported  SBA's  efforts 
to  assure  availability  of  504  financing 
everywhere  in  the  country  by 
establishing  limited  competition.  Most 
of  the  comments  discussed  various 
factors  which  the  commenter  believed 
should  be  incorporated  into  SBA's 
decision  making  process  upon  receipt  of 
an  application  for  extension  of  one  CDC 
into  another's  Area  of  Operations, 
.\mong  the  comments  received  was  a 
proposal  submitted  by  the  industry's 
trade  association,  as  well  as  many 
recommendations  from  individual  CDCs 
and  financial  institutions. 

As  a  result  of  the  comments  received, 
SBA  has  determined  to  amend  its 
proposed  rule  in  several  respects.  The 
proposed  rule  provided  that  SBA  would 
consider  an  Area  of  Operations 
inadequately  served  if  the  existing  CDCs 
in  the  Area  of  Operation  have  not 
averaged,  over  the  last  two  fiscal  years, 
sufficient  loan  approvals  for  the 
population  in  the  CDCs'  Area  of 
Operation,  as  set  by  SBA  in  an  annual 
program  armouncement.  All  of  the 
comments  which  were  addressed  to  the 
issue  were  concerned  about  the  annual 
development  of  a  standard,  Commenters 
expressed  the  opinion  that  annually 
revisiting  the  standard  would  create  a 
'moving  target"  for  the  industry  to 
achieve  and  introduce  uncertainty  and 
instability  into  the  industry.  Most 
indicated  support  for  a  reviewable 
standard  consistent  with  national 
performance  levels. 

Most  comments  were  opposed  to 
judging  performemce  solely  on  the 
number  of  loan  approvals  based  upon 
population  levels  as  suggested  by  SBA 
in  the  proposed  rule  (along  with  a 
servicing  component).  The  comment 
submitted  by  the  industry's  trade 
association  did  utilize  the  number  of 
loan  approvals  per  million  of  general 
population  (and  a  servicing  component) 
as  the  criterion  for  determining  that  the 
CDCs  in  an  Area  of  Operations  are 
adequately  serving  the  area.  However, 
many  individual  CDCs  presented 
numerous  other  elements  which  they 
recommended  be  considered  as  part  of 
the  performance  level  "formula".  In 
addition  to  the  number  of  loan 
approvals  per  population  of  the  Area  of 
Operation,  the  various  factors  included: 
The  number  of  small  businesses  in  the 
Area  of  Operations;  the  number  of  deals 
closed,  rather  than  approved  (showing 


that  the  deals  are  "real"  and  the  CDC  is 
capable  of  following  through);  the 
density  of  small  businesses  in  the  Area 
of  Operation;  the  character  of  the  Area 
of  Operations  (urban,  suburban,  or 
rural);  the  types  of  small  businesses;  the 
economic  conditions  prevailing  in  the 
Area  of  Operations;  amount  loaned  per 
small  business  population;  jobs  created/ 
retained;  servicing  record  and 
capabilities;  currency  rate;  loss  rates; 
other  services  provided  to  small 
businesses  (technical  and  financial 
assistance);  relationship  with  the  local 
SBA  office;  ties  to  the  local  community 
and  its  resources;  and  knowledge  of  the 
area  and  its  economic  and  business 
climate.  In  short,  solely  looking  at  loan 
approval  volume  is  an  inadequate 
measure  of  a  CDC's  service  to  the 
community. 

Several  commenters  pointed  out 
potential  problems  that  could  result 
from  basing  CDC  performance  solely  on 
"packaging"  and  loan  approval  volume. 

SBA  agrees  with  several  commenters 
that  level  of  activity  is  probably  an 
accurate  barometer  of  past  and  future 
performance.  However,  SBA  has 
determined  that  loan  approval  volume 
based  upon  general  population  alone 
should  not  be  the  sole  determination  of 
whether  an  area  is  being  adequately 
served. 

Based  upon  the  comments  received, 
SBA  has  decided  to  amend  its  proposed 
rule  to  delete  the  reference  to  any  one 
factor  determining  that  an  Area  of 
Operations  is  being  inadequately  served. 
Rather,  SBA  has  determined  that  loan 
approval  volume  should  be  utilized 
only  as  a  benchmark  upon  which  to 
support  the  application  of  a  CDC  to 
expand  into  an  Area  of  Operation  which 
it  presently  does  not  serve.  If  the  loan 
approval  volume  of  the  existing  CDCs  in 
the  area  does  not  reach  the  benchmark 
figure,  the  applying  CDC  will  be  able  to 
proceed  with  its  application. 

The  application  to  expand  must  be  in 
vmting  to  the  SBA  District  Office 
serving  the  geographic  area  in  which  the 
CDC  proposes  to  expand.  It  must 
demonstrate  to  the  satisfaction  of  SBA 
that  the  CDC  is  capable  of  providing  the 
additional  territory  the  full  range  of 
services  expected  of  a  CDC,  including 
the  ability  to  process,  close,  service, 
and,  if  authorized,  liquidate  504  loans. 
The  existing  CDC  or  CDCs  in  the 
expansion  area  will  then  have  at  least  30 
days  in  which  to  respond  to  the  District 
Office.  The  "burden  of  proof  shall  be 
upon  the  existing  CDC  or  CDCs  to 
explain  why  the  SBA  should  not  grant 
the  application  for  extension.  In  its 
deliberations,  the  SBA  District  Office 
may,  in  its  discretion,  consider  any 
factor  presented  to  it.  but  SBA  will 
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consider  particuidriy  relevant 
information  concerning  the  various 
factors  suggested  in  the  comments  to  the 
proposed  rule  and  previously  set  forth 
in  this  preamble.  The  SBA  District 
Office  shall  submit  its  recommendation 
within  30  days  of  the  end  of  the 
comment  period  to  the  AA/FA  for  a 
final  decision  within  30  days  of  receipt 
of  the  District  Office's  recommendation. 

Seven  comments  cautioned  that 
expansion  should  be  permitted  only 
into  contiguous  areas,  referencing  the 
problems  experienced  by  the  banking 
industry  when  interstate  banking  was 
first  permitted.  These  commenters 
suggested  that  "leapfrogging"  financial 
institutions  may  not  know  their  new 
markets,  leading  to  potential  loan  losses 
and  damage  to  the  program.  Two  other 
commenters  were  concerned  with 
"cherry  picking"  of  valuable  markets  to 
the  detriment  of  markets  where  business 
potential  was  less. 

These  are  both  matters  which  SBA 
will  consider  very  carefully.  The 
expanding  CDC's  application  must 
specify  the  exact  territory  into  which  it 
proposes  to  expand.  SBA  will  compare 
the  loan  approval  volume  of  the  existing 
CDC  or  CDCs  in  that  exact  territory  to 
the  benchmark  figure.  The  expanding 
CDC  will  not  hie  able  to  use  an  existing 
CDC's  loan  approval  volume  for  its 
entire  Area  of  Operations  (presumably 
lower)  to  justify  expansion  into  a 
smaller,  valuable  market,  which  is  being 
adequately  served  by  the  existing  CDC 
or  QXi.  If  the  more  valuable  market  is 
not  being  adequately  served,  then  the 
expanding  CDC  is  justified  in 
attempting  to  expand  into  it.  SBA  will 
at  all  times  maintain  its  focus  on  the 
ultimate  customers,  the  small 
businesses  which  both  SBA  and  the 
CDC  industry  serve.  If  small  businesses 
in  a  "prime"  area  are  not  being 
adequately  served,  the  existing  CDC  or 
CDCs  will  not  be  supported  by  SBA  in 
any  argument  that  the  area  is  being 
"cherry  picked".  If  a  CDC  is  concerned 
about  potential  expansion  into  its 
territory,  SBA  believes,  as  do  many  of 
the  commenters,  that  competition  will 
cause  that  CDC  to  better  serve  its 
community. 

Althougn  sensitive  to  the  advantages 
resulting  from  regional  experience  and 
knowledge,  SBA  has  determined  not  to 
limit  applications  for  expansion  to 
contiguous  areas.  SBA  will,  however, 
require  that  an  expanding  CDC  have  a 
local  presence  in  a  non-contiguous 
territory.  As  part  of  its  application,  the 
expanding  Ct)C  must  indicate  how  it 
intends  to  provide  that  local  presence, 
and  must  agree  to  have  a  local  presence 
in  place  before  submitting  any  504  loans 
for  approval. 


Finally,  tile  cuiiunents  presented  to 
SBA  several  suggestions  which  it  has 
considered  for  establishing  the 
benchmark  figure.  SBA  recognizes  that 
each  number  suggested  by  any  of  the 
commenters  was  somewhat  arbitrary. 
Several  comments  presented  data  on 
loan  approval  volume  in  the  country  or 
in  specific  regions.  Based  on  the  figures 
provided  by  the  industry  trade 
association  in  its  comment,  total  loan 
approvals  for  FY  1993  were  2,388 
resulting  in  an  average  loans  per  million 
of  general  population  of  5.37.  In  FY 
1994  and  1995,  the  corresponding 
figures  were  3,685  (8.29  loans  per 
million)  and  4.398  (9.89  per  million). 
The  industry  trade  association  suggested 
that  an  average  of  5  loans  per  million  of 
general  population,  for  the  previous  two 
years,  or  2,  whichever  is  greater,  be  the 
standard.  (In  the  proposed  rule,  the 
standard  would  have  been  absolute  and 
determined  that  a  CDC  was  not 
adequately  serving  its  Area  of 
Operation.) 

SBA  prefers  to  set  a  higher  target. 
Unlike  the  perfonnance  standard  in 
§  120.828,  failure  to  attain  the  standard 
will  not  disqualify  a  CDC  in  any  way  or 
cause  it  to  be  subject  to  decertification. 
So  long  as  a  CDC  provides  2  loan 
approvals  per  year,  it  will  continue  as 
an  active  CDC  if  it  so  chooses.  The 
standard  in  §  120.835  is  rnerely  a 
benchmark  to  determine  whether 
another  CDC  may  be  able  to  expand  into 
the  CDC's  Area  of  Operations  in  order 
to  compete  with  the  CDC  in  order  to 
better  serve  the  small  business 
community. 

Therefore,  SBA  has  adopted  the 
suggestions  contained  in  the  comment 
of  an  individual  CDC  and  has 
established  in  this  final  rule  the 
benchmark  standard  of  one  approved 
loan  per  100,000  of  general  population 
averaged  over  the  last  year  2  years.  Both 
the  industry  and  SBA  expect  the 
number  of  loans  approved  to  grow 
sharply  over  the  next  several  years.  As 
discussed  earlier  in  this  preamble,  the 
industry  prefers  and  SBA  agrees  that  the 
benchmark  remain  constant  and  not 
change  on  an  annual  basis  so  that  CDCs 
will  know  that  they  have  a  constant 
"target"  to  attain.  SBA  does  not  want  to 
establish  a  benchmark  which  is  already 
outdated.  The  industry  average  is  nearly 
10  loan  approvals  per  million  (or  one 
per  100,000).  By  adopting  the  comment 
of  1  per  100,000,  SBA  feels  it  has 
established  a  figure  which  may  remain 
in  effect  for  the  foreseeable  future  and 
is  already  exceeded  by  a  majority  of  the 
industry.  Further,  the  benchmark 
applies  to  a  total  loan  volume  of  all 
CE)Cs  existing  in  an  Area  of  Operations, 
not  each  individual  CDC. 


SBA  will  continue  to  work  with  the 
industry  to  refine  the  benchmark.  One 
or  more  of  the  factors  discussed 
previously  may  supplement  or 
ultimately  replace  loan  approvals  per 
100,000  of  general  population  (such  as 
small  business  population,  job  creation/ 
retention,  loans  closed,  or  dollar  amount 
of  loan  volume). 

§  120.838.  In  the  proposed  rule,  SBA 
determined  that  all  existing,  temporary 
expansions  of  Areas  of  Operations 
would  expire  automatically  6  months 
after  the  effective  date  of  these 
regulations,  unless  a  CDC  applies  for 
permanent  expansion  into  that  Area 
before  the  expiration  date.  SBA  believed 
that  CDCs  will  best  serve  the  small 
business  community  by  making  a 
permanent  commitment  to  an  Area  of 
Operations.  SBA  received  several 
comments  in  support  of  this  provision 
and  none  in  opposition.  Therefore,  SBA 
adopts  the  proposed  provision  without 
change  in  this  final  rule. 

§  120.839.  In  the  proposed  rule,  SBA 
provided  for  a  CDC,  upon  showing  good 
cause,  to  apply  to  SBA  to  make  an 
individual  loan  for  a  Project  outside  its 
Area  of  Operations  in  an  area  not  being 
adequately  served  by  other  CDCs.  The 
SBA  also  proposed  to  permit  an 
applicant  small  business  to  write  to  the 
AA/FA  to  request  the  assistance  of  a 
CDC  not  currently  serving  the  area.  SBA 
added  this  provision  to  give  a  small 
business  more  fiexibility  if  it  had  a 
concern  about  the  ability  of  a  particular 
CDC  to  provide  service. 

SBA  received  12  comments 
concerning  this  proposal,  none  of  which 
opposed  the  provision.  Several 
supported  the  provision  as  proposed. 
Others  concurred  that  case-by-case 
extensions  can  help  to  assure  access  to 
504  financing,  but  should  be  limited  to 
specific  situations.  Others  felt  that  the 
proposed  regulations  were  too  vague 
and  permitted  too  much  discretion  on 
the  part  of  decision-makers.  Most 
commenters  favored  more  explicit 
directions  and  alternatives. 

SBA  has  determined  to  adopt,  in  most 
part,  the  suggestions  of  the  industry 
trade  association  in  its  comment. 
Provided  that  the  applicant  CDC  can 
demonstrate  that  it  can  adequately 
service  the  loan,  a  CDC  may  apply  to 
make  an  individual  loan  outside  its 
Area  of  Operations  if  (1)  the  applicant 
CDC  has  previously  assisted  the 
business  to  obtain  a  504  loan,  (2)  the 
applicant  small  business  or  CDC  can 
document  in  writing  to  the  AA/FA 
specific  circumstances  that  would 
prevent  the  existing  CDC  or  CDCs 
serving  the  area  from  assisting  the 
business  adequately,  or  (3)  the  existing 
CDC  or  CDCs  serving  the  area  agree  to 


permit  the  applicant  CDC  to  make  the 
loan.  SBA  has  deleted  from  its  proposed 
rule  the  reference  to  an  area  not 
adequately  served  by  other  CDCs.  As 
discussed  previously  with  respect  to 
§  120.835,  this  final  rule  does  not 
establish  a  standard  of  performance,  but 
only  a  benchmark.  Thus,  it  would  not  be 
possible  to  establish  that  an  area  is 
inadequately  served  without  going 
through  the  entire  process  set  forth  in 
§  120. 83&,  which  is  not  SBA's  intent  in 
this  section.  Further,  the  focus  in  this 
section  is  on  the  particular  Project  in 
question  and  that  is  covered  sufficiently 
by  the  situation  (2)  as  recommended  by 
the  industry  trade  association.  The 
second  circumstance  in  SBA's  proposed 
rule.  Borrower  initiation  of  the  request, 
is  also  subsumed  into  situation  (2)  in 
this  final  rule. 

§  120.840.  SBA  received  one  comment 
regarding  this  section,  pointing  out  that 
the  section  set  forth  only  basic 
eligibility  standards  for  a  CDC  to 
become  an  Accredited  Lender,  which 
standards  did  not  refer  to  servicing  or 
portfolio  quality  in  any  way.  SBA 
concurs  with  the  comment  and  has 
amended  the  section  to  include 
additional  eligibility  requirements, 
including  that  an  auiUcant  must  have 
been  a  CDC  for  a  minimum  of  12 
months. 

§  120.845.  SBA  received  two 
comments  regarding  this  section.  One 
comment  pointed  out  that  the  proposed 
language  appeared  to  suggest  that  SBA 
approved  Premier  Certified  Lender 
loans  in  the  same  manner  as  any  other 
504  loan.  SBA  has  adopted  the  language 
of  the  comment,  clarifying  that  SBA's 
final  approval  is  limited  to  eligibility  of 
the  guarantee.  The  other  comment 
requested  SBA  to  include  in  the 
regulation  the  specific  amounts  and 
payment  schedule  of  contributions  to 
the  loss  reserve.  SBA  has  concluded  that 
this  is  not  necessary.  The  schedule  is  in 
the  statute  and  will  be  expounded  upon 
in  SBA's  SOP,  to  which  PCLPs  will  have 
access.  Therefore,  SBA  declines  to  adopt 
this  comment. 

§  120.862.  This  section  sets  forth 
community  development  and  public 
pohcy  goals,  the  achievement  of  any  one 
of  which  causes  a  Project  to  be  eligible 
for  504  financing  if  a  CDC's  overall 
portfolio  of  504  loans,  including  the 
subject  loan,  meets  or  exceeds  the  CDC's 
Job  Opportunity  average.  AlsOr 
qualifying  under  a  public  policy  goal, 
makes  a  Project  subject  to  an  increased 
amount  of  funding.  One  comment 
pointed  out  that  assisting  businesses  in 
Labor  Surplus  Areas  had  been  a 
community  development  goal  in  the 
current  regulation,  but  had  been 
included  as  a  public  policy  goal. 


Another  comment  pointed  out  that  there 
must  be  a  written  revitalization  plan  in 
order  to  invoke  revitalizing  a  business 
district  as  a  public  policy  goal.  A  third 
comment  pointed  out  that  the  rule 
should  include  assisting  businesses 
located  in  areas  affected  by  Federal 
budget  reduction,  not  just  businesses 
affected  by  such  matters.  SBA  concurs 
in  all  three  comments  and  has  made  the 
revisions  in  this  final  rule.  A  fourth 
comment  contended  that  assisting 
manufacturing  firms  was  a  public  policy 
goal,  not  a  community  development 
goal.  However,  assisting  manufacturing 
firms  has  always  been  a  community 
development  goal  in  SBA's  regulations, 
and  SBA  declines  to  change  this  long- 
standing placement. 

§  120.871.  Both  the  7(a)  and  504  loan 
programs  limit  the  amount  of  the 
rentable  property  which  can  be  leased  to 
u  third-party,  whether  the  loan  or 
Project  involves  new  construction  or  an 
existing  building.  Currently,  there  are 
minor  differences  between  the  programs 
in  the  amount  of  space  permitted  to  be 
leased.  The  504  limitation  is  currently 
set  forth  in  a  regulation,  while  the  7(a) 
limitations  are  set  forth  in  an  SOP. 
Several  commenters  noted  the 
differences  between  the  programs  and 
suggested  that  the  proposed  regulation 
be  made  applicable  to  all  SBA  business 
loan  programs.  SBA  concurs  with  the 
comments  and  has  moved  §§  120.871 
and  120.872  from  Part  H  to  Part  A  as 
§§120.131  and  120.132. 

§  120.880.  SBA  received  five 
comments  pointing  out  that  the  size 
standard  for  504  eligibility  set  forth  in 
the  proposed  rule  omitted  the  word 
"tangible"  to  modify  net  worth.  SBA 
concurs  and  adds  the  word  "tangible" 
in  this  final  rule. 

§  120.881.  This  section  sets  forth 
types  of  Projects  ineligible  only  for  504 
loans  (as  opposed  to  7(a)  loans).  In  the 
current  regulation,  a  Project  is 
ineligible,  if  the  relocation  of  any  of  the 
operations  of  the  small  business  will 
cause  a  substantial  increase  in 
unemployment  in  any  area  of  the 
country  or  a  net  reduction  of  one-third 
or  more  in  the  workforce  of  the 
relocating  small  business.  In  the 
proposed  rule,  SBA  attempted  to  limit 
the  effect  to  distressed  areas  rather  than 
the  entire  country  by  creating  a  defined 
term.  As  discussed  earlier,  commenters 
pointed  out  that  SBA's  proposed 
definition  may  have  been  unworkable. 
Therefore,  SBA  has  dropped  the 
proposed  change  and  returned  the 
relocation  limitation  to  the  language  in 
the  current  regulation. 

One  commenter  pointed  out  that 
speculative  projects  are  ineligible  in  all 
business  loan  programs,  not  just  504. 


SBA  concurs  and  has  moved 
§  120.881(c)  to  §120.110(s). 

§  120.882.  In  the  current  regulations, 
costs  incurred  by  a  Borrower  in 
anticipation  of  receiving  a  504  loan  are 
not  eligible  to  be  included  in  Project 
costs  unless  the  applicant  has  filed  a 
written  notices  with  the  CDC  and  SBA 
within  60  days  of  incurring  the  expense 
and  SBA  gives  written  approval.  As  a 
result,  CICs  and  SBA  receive  notices 
from  many  potential  borrowers 
considering  504  financing  who  desire  to 
maximize  potential  financing.  Many  of 
these  businesses  never  actually  apply  or 
their  apphcations  are  denied.  In  those 
cases,  the  written  notices  are  a  useless 
paperwork  burden  on  SBA,  the  CDC  and 
the  applicant.  Therefore.  SBA  proposed 
in  §  120.882(a)(2)  to  eliminate  the 
requirement  for  written  notice  and 
allow  as  an  eligible  Project  cost  any 
expense  incurred  toward  a  Project 
within  six  months  of  receipt  by  SBA  of 
a  complete  loan  application. 

SBA  received  16  comments  opposing 
the  6  month  limit.  Commenters  pointed 
out  that  in  actual  practice  the  time  it 
takes  to  reach  the  point  of  application 
is  often  far  greater  than  6  months.  In 
many  metropolitan  areas,  the  zoning  use 
permits,  building  permits,  and  other 
clearances  can  take  9  to  12  months. 
Often  engineering  plans  and 
architectural  drawings  may  need  to  be 
completed  or  redone,  and  lengthy 
environmental  studies  may  be  required. 
In  states  like  Minnesota  with  long 
winters,  the  delay  between  site 
preparations  and  construction  may  span 
more  than  6  months. 

The  intent  of  the  proposed  rule  was 
to  alleviate  unnecessary  paperwork.  It 
was  not  intended  to  limit  eligible  costs. 
Therefore,  SBA  increases  the  limit  in 
this  final  rule  to  9  months  and  adopts 
a  comment  suggesting  a  waiver  of  the 
limit  by  the  SBA  District  Office  for  good 
cause,  which  waiver  should  not  be 
unreasonably  withheld. 

§  120.883.  This  section  sets  forth 
ehgible  administrative  costs  which  may 
be  paid  with  the  proceeds  of  the  504 
loan,  thereby  allowing  the  small 
business  to  borrow  the  cost  of  the  item 
so  that  it  does  not  have  to  be  paid  out 
of  the  Borrower's  own  resources.  One  of 
the  permitted  costs  is  the  CDC 
processing  fee.  Seven  commenters 
pointed  out  that  in  streamlining  the 
language  of  the  regulation,  SBA  had 
deleted  language  in  the  current 
regulation  describing  at  what  point  in 
time  the  fee  is  considered  earned  and 
may  be  collected.  SBA  agrees  that  this 
is  important-  information  for  Borrowers 
to  know  and  adds  the  requested 
language  in  this  final  rule. 


UMI 
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Aiiotlier  grouping  of  costs 
traditionally  allowed  by  SBA  to  be  paid 
out  of  the  proceeds  of  the  504  loan  are 
closing  costs.  Currently,  SBA  interprets 
closing  costs  to  include  fees  of 
professionals,  such  as  engineers  and 
attorneys,  involved  in  the  Project  (see 
§  120.961(a)). 

Typically,  many  of  the  legal  services 
required  to  close  the  504  financing  are 
provided  by  the  CDC's  counsel,  who  is 
usually  experienced  in  closing  504 
loans  and  thus,  is  able  to  do  so  cost 
effectively.  Sometimes,  a  Borrower  will 
also  retain  an  attorney.  Under  the 
current  regulations,  the  CDC  may  charge 
the  Borrower  up  to  $2,500  to  reimburse 
the  CDC  for  the  legal  expenses  resulting 
from  services  performed  by  the  CDC 
counsel  relating  to  the  504  financing. 
The  Borrower  must  pay  the  legal  fees  of 
Borrower's  counsel,  if  retained.  If  CDC 
counsel  desires  to  charge  the  CDC  more 
than  $2,500.  the  CDC  may  only  do  so  if 
SBA  approves  the  higher  fee,  in  which 
case,  the  CDC  must  pay  the  difference 
to  the  CDC  counsel  and  may  not  be 
reimbursed  by  the  Borrower.  .The  CDC 
collects  the  fee  (up  to  $2,500)  at  closing 
and  forwards  it  to  the  closing  attorney. 

The  $2,500  figure  in  the  current 
regulation  has  engendered  much  debate 
within  the  industry.  Many  CDCs  feel  the 
figure  establishes  a  minimum  base  for 
attorney  fees  and  is,  therefore,  anti- 
competitive. Chi  the  other  hand,  during 
the  past  year.  SBA  has  conducted 
several  expedited  closing  training 
sessions  for  CDC  counsel.  Many 
attorneys  feel  that  the  Hgure  establishes 
a  ceiling  for  attorney  services  and  is. 
therefore,  anti-competitive.  There 
appears  to  be  a  wide  range  of  fees 
charged  by  CDC  counsel  for  closing 
services. 

Most  CDCs  try  to  minimize  counsel 
fees  to  reduce  costs  to  the  Borrower. 
One  of  the  ways  is  for  the  CDC  to  use 
in-house  counsel.  Another  way  is  to  use 
in-house  paralegals  and  staff  to  prepare 
the  closing  documents,  close  the  loan, 
and  present  a  completed  loan  closing 
package  after  closing  to  outside  counsel 
solely  for  review  and  legal  opinion. 
However,  the  current  regulations  allow 
a  CDC  to  charge  the  Borrov/er  only  for 
the  legal  bill  of  outside  CDC  counsel.  A 
CDC  that  retains  its  own  counsel  in- 
house  or  employs  paralegals  and  other 
staff  to  prepare  and  close  the  loan 
cannot  recover  its  costs  for  providing 
that  service. 

In  the  proposed  regulation,  SBA 
omitted  reference  to  any  legal  fee 
amount  in  either  §  120.883(d)  or 
§  120.961(a).  Whether  it  is  viewed  as  a 
ceiling  or  a  base,  the  $2,500  reference 
certai.ily  appears  to  have  had  an  effect 
on  legal  fees  charged.  SBA  believes  legal 


fees  should  be  determined  by  the 
competitive  market.  There  is  no  reason 
for  SBA  to  influence  the  market  rate  by 
referring  to  a  specific  fee  level  in  its 
regulation. 

SBA  received  15  comments 
concerning  legal  fees  from  the  industry. 
AH  but  one  strongly  objected  to  the 
deletion  of  the  $2,500  reference  from  the 
regulations.  In  addition,  several 
comments  requested  SBA  to  allow  CDCs 
to  recover  the  staff  and  in-house  counsel 
costs  of  closing  a  loan. 

SBA  concurs  with  the  comments 
recommending  that  CIX^s  be  allowed  to 
charge  the  Borrower  for  the  in-house 
costs  of  preparing  the  loan  documents 
and  closing  the  loan.  Since  both  the 
CDCs  and  SBA  desire  to  reduce  the  level 
of  legal  fees  incurred  by  the  Borrowers, 
it  is  self-defeating  to  require  CDCs  to 
utilize  outside  counsel  in  order  to 
recover  legal  costs.  Allowing  the  CDC  to 
recover  in-house  costs  from  the 
Borrower  will  still  result  in  a  savings  to 
the  Borrower  because  the  costs  of  CDC 
staff  and  in-house  counsel  are  less  than 
outside  counsel.  Therefore,  proposed 
rule  §  120.961(a)  (which  is 
§  120.971(a)(2))  in  this  final  rule  has 
been  amended  to  allow  the  CDC  to 
charge  the  Borrower  an  amount 
sufficient  to  reimburse  it  for  reasonable 
legal  expenses  of  outside  counsel,  and 
in-house  counsel  and  staff  related  to 
closing  the  504  financing. 

Despite  the  near  unanimous 
opposition  to  the  deletion  of  the  $2,500 
reference.  SBA  declines  to  amend  either 
§  120.883(d)  or  §  120.971(a)(2) 
(§  120.961(a)  in  the  proposed  rule). 
None  of  the  comments  presented  any 
persuasive  arguments  to  cause  SBA  to 
change  its  convictions.  Many  of  the 
comments  referred  to  the  $2,500 
reference  as  a  "cap"  which  kept  legal 
fees  to  the  Borrower  in  line.  Whether  it 
functioned  more  to  inhibit  or  increase 
fees  is  open  for  discussion.  But 
exceeding  the  "cap"  certainly  did  not 
affect  the  Borrower.  If  SBA  approved, 
the  CDC  paid  the  attorney  without 
reimbursement.  Thus,  if  the  reference 
functioned  as  a  "cap",  it  did  so  to 
benefit  the  CDC.  not  the  Borrower. 

As  more  attorneys  become  designated 
to  perform  expedited  504  loan  closings, 
as  more  attorneys  become  familiar  with 
the  504  closing  process  (because  of  the 
expected  large  increase  in  loan  volume), 
and  as  additional  CDCs  use  in-house 
counsel  or  paralegal  staff  to  prepare 
documents  and  close  loans.  SBA 
expects  competitive  pressures  to  limit 
increases  in  legal  fees.  In  any  event. 
SBA  does  not  belong  in  the  business  of 
setting  or  suggesting  legal  fees.  That  is 
a  function  of  the  competitive  market. 


The  comment  process  caused  SBA  to 
review  carefully  the  whole  issue  of  legal 
fees  as  treated  in  the  504  program 
compared  to  commercial  lending 
generally.  A  number  of  comments 
present  information  concerning  CDC 
efforts  ta  reduce  Borrowers'  legal  costs. 
SBA  has  previously  interpreted  legal 
fees  to  be  eligible  costs,  either  as  Project 
costs  or  administrative  costs.  Most  of 
the  legal  fees  for  which  a  Borrower  is 
responsible  are  eligible  Project  costs 
directly  attributable  and  essential  to  the 
Project. 

Legal  fees  associated  with  the  closing 
of  the  504  loan  are  not  eligible  as  Project 
costs.  They  are  not  directly  attributable 
and  essential  to  the  Project.  If  they  are 
eligible  at  all.  they  would  have  to  be 
eligible  administrative  costs. 

All  of  the  eligible  administrative  costs 
in  §  120.883.  with  the  exception  of  legal 
fees,  are  fees  imposed  upon  the 
Borrower  by  the  financing  process  itself 
over  which  the  Borrower  has  no  control. 
All  are  defined  by  regulation  or  other 
government  entities  (recording  fees,  for 
example).  The  only  variable  cost  is  legal 
fees. 

Closing  legal  fees  are  not  usually 
financed  by  commercial  loan  proceeds. 
Closing  legal  fees  ar^urrent  costs.  Why 
should  they  be  financed  over  20  years? 
Legal  fees  are  not  usually  financed  over 
time.  SBA  suspects  that  if  claims  are 
true  that  closing  legal  fees  have  been 
maintained  at  an  artificially  high  level, 
it  is  because  the  fees  have  been  able  to 
be  financed  over  a  lengthy  period  of 
time  and  have  been  "hidden"  in  the 
Debenture.  SBA  has  concluded  that 
closing  legal  fees  should  not  be  eligible 
administrative  costs  for  504  loans.  CDCs 
and  Borrowers  will  now  have  a  real 
incentive  to  reduce  fees.  Therefore,  in 
this  final  rule,  SBA  has  eliminated  legal 
fees  from  the  eligible  administrative 
costs  for  504  loans  in  §  120.883(d). 

Finally,  several  commenters 
recommended  that  the  specific  fees  for 
the  items  in  §  120.883  be  identified. 
SBA  concurs.  These  fees  have  been  set 
forth  with  specific  numbers  in 
§120.971. 

§  120.891.  This  section  of  the 
proposed  rule  required  the  interim 
lender  to  certify  to  the  amount  of  the 
interim  loan  disbursed  and  the  CDC  to 
certify  that  the  Project  was  completed  in 
accordance  with  the  plans  and 
specifications.  Three  comments  noted 
that  the  wording  of  the  first  requirement 
implied  that  the  interim  lender  must 
certify  to  much  more  than  just  the 
amount  disbursed.  SBA  concurs  that  the 
language  could  be  misleading.  In  this 
final  rule.  SBA  clarifies  that  the  interim 
lender  must  certify  only  the  amount 
disbursed. 


§  120.892.  This  sections  deals  with 
certifications  to  SBA  by  the  CDC. 
interim  lender,  and  Borrower  that  there 
has  been  no  adverse  change  in  the 
ability  of  the  Borrower  to  repay  the  504 
loan.  For  over  15  years  the  standard 
phrase  used  was  "unremedied 
substantial  adverse  change."  In  the 
proposed  rule.  SBA  substituted 
"adverse  change."  believing  that  if  there 
were  insubstantial  adverse  changes  or 
remedied  changes,  it  did  not  affect 
whether  the  Borrower  could  repay  the 
loan.  However,  after  receiving  seven 
comments  requesting  a  return  to  the 
familiar  language,  SBA  amends  the 
three  subsections  of  §  120.892  to  insert 
in  this  final  rule  "unremedied 
substantial  adverse  change." 

§  120.911.  The  current  regulations 
state  that  the  Borrower's  contribution  to 
the  permanent  financing  may  be  land  or 
cash.  The  regulations  have  never 
permitted  the  value  of  buildings  or  other 
structures  on  the  land  to  be  counted 
toward  the  Borrower's  contribution. 
SBA  did  not  propose  any  change  in  this 
section  in  the  proposed  rule. 

However,  SBA  received  10  comments 
suggesting  that  SBA  consider  including 
the  value  of  site  improvements  such  as  . 
buildings  on  contributed  property  if  the 
Project  is  for  the  purpose  of  renovating 
the  building  or  constructing  an  addition 
to  the  building.  According  to  the 
comments,  older  buildings  that  need 
renovation  are  often  not  financed  under 
the  504  program  due  to  this  restriction. 
SBA  sees  no  reason  why  it  should  not 
agree  to  these  suggestions.  Whatever  the 
original  purpose  of  the  restriction  may 
have  been,  it  appears  to  have  no  logical 
reason,  credit  or  otherwise,  for 
continuing  it.  Therefore,  SBA  adopts  the 
comments  in  this  final  rule  and  allows 
Borrowers  to  contribute  the  value  of 
buildings,  structures  and  other  site 
improvements  which  will  be  part  of  the 
Project  Property,  previously  acquired  by 
the  Borrower  or  CDC. 

§120.921.  Asa  result  of  comments 
received,  two  subsections  have  been 
added  to  §  120.921.  First,  §  120.923(b)  in 
the  proposed  rule  has  become 
§  120.921(d).  The  language  of  the 
proposed  rule  has  been  changed  to 
clarify  that  a  Third-Party  lienholder 
must  subordinate  to  the  CDC/SBA  lien 
any  future  advance  in  excess  of  the 
outstanding  principal  balance  and 
accrued  interest  of  the  Third-Party  Loan 
at  the  time  of  such  advance.  The  new 
§  120.921(e)  prohibits  a  Third-Party 
lender  from  escalating  the  rate  of 
interest  upon  default  to  an  amount 
greater  than  the  maximum  rate  in 
§  120.921(b). 

§  120.930.  SBA  received  fiVe 
comments  pointing  out  that  the 


language  was  confusing.  In  the  proposed 
rule,  SBA  attempted  to  indicate  what 
happens  if  the  cost  of  the  completed 
Proje<;t  is  less  than  the  Debenture 
amount.  Since  five  commenters  all  felt 
the  language  was  confusing,  SBA 
returns  in  this  final  rule  to  the  language 
in  the  present  regulation. 

§  120.938.  This  section  defines  when 
SBA  will  look  to  the  CDC  for  recourse 
in  the  event  it  defaults  on  a  Debenture. 
SBA  received  6  comments  contending 
that  negligence  is  too  high  a  standard. 
SBA  examined  the  Debenture  which 
CDCs  sign.  The  language  in  the 
Debenture  includes  fraud,  negligence,  or 
misrepresentation.  Therefore,  SBA  has 
adopted  the  language  in  the  Debenture. 

§  120.961(b).  SBA  received  4 
comments  contending  that  the  referral 
fee  which  a  CDC  may  charge  a  Third- 
Party  lender  is  excessive.  However, 
none  of  the  comments  presented  any 
reasons  or  support  for  such  assertions. 
Therefore,  SBA  declines  to  change  the 
proposed  rule.  However,  commenters 
did  point  out  an  error  in  the  section  in 
that  the  fee  applies  to  the  Third-Party 
loan,  not  the  504  loan.  In  addition,  SBA 
refers  to  the  fee  in  the  finalrule  as  a 
referral  fee.  rather  than  a  finder's  fee. 
SBA  further  indicates  in  this  final  rule 
that  a  CDC  receiving  such  a  fee  must 
comply  with  the  regulations  under  Part 
103  of  this  chapter. 

§  120.971.  In  this  final  rule,  SBA  has 
consolidated  into  this  section  the  fees 
which  were  previously  set  forth  in 
§  120.883.  so  that  a  Borrower  may  find 
in  one  section  all  allowable  fees  to 
which  it  may  be  subject. 

(  (HTipli.inc  (•  With  Executive  Orders 
12H12    12778,  and  12866,  the 
Rf..4ulatory  Flexibility  Act  (5  U.S.C.  601. 
et  seq.).  and  th.  i'  .perwork  Reduction 
Act  (44  U.S.L.  Lh.  J5) 

SBA  certifies  that  this  final  rule 
involves  internal  administrative 
procedures  and  does  not  constitute  a 
significant  rule  within  the  meaning  of 
Executive  Order  12866  and  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.  H 
is  not  likely  to  have  an  annual  economic 
effect  of  $100  million  or  more.  resuU  in 
a  major  increase  in  costs  or  prices,  or 
have  a  significant  adverse  effect  on 
competition  or  the  United  States 
economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  has 


no  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  praciicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects 

ISCFRPart  108 

Equal  employment  opportunity,  Loan 
programs-business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

ISCFRPart  116 

Coastal  Zone,  Flood  insurance,  Flood 
plains,  Lead  poisoning,  Small 
businesses,  Veterans. 

13  CFR  Part  120 

Loan  programs-business,  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 

13  CFR  Part  122 

Community  development,  Employee 
benefit  plans.  Energy  conservation. 
Environmental  protection.  Exports, 
Individuals  with  disabilities.  Loan 
programs-business,  Loan  programs- 
energy.  Loan  programs-veterans. 
Microloans.  Reporting  and 
recordkeeping  requirements.  Small 
businesses,  Solar  energy,  Trusts  and 
trustees.  Veterans. 

13  CFR  Part  131 

Loan  programs-business,  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  sections  5(b)(1) 
and  (b)(6)  of  the  Small  Business  Act,  15 
U.S.C.  634(b)(6)  and  636(a)  and  (h),  SBA 
hereby  amends  Chapter  I  of  Title  13, 
Code  of  Federal  Regulations  (CFR),  as 
follows: 

1.  Part  120  IS  revised  to  read  as 
follows: 

PART  120— BUSINESS  LOANS 

General  Descriptions  of  SBA'S  Business 
Loan  Programs 

Sec. 

120.1  Which  loan  programs  does  this  part 
cover? 

1 20. 2  Descriptions  of  the  business  loan 
programs. 

120.3  Pilot  programs. 

Definitions 

120.10    Definitions. 
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Subpart  A— PoliclM  Applying  to  All 

Business  Loans 

Eligibility  Requirements 

120.100  What  are  the  basic  eligibility 
requirements  for  all  applicants  for  SBA 
business  loans? 

120.101  Credit  not  available  elsewhere. 

120.102  Funds  not  available  from 
alternative  sources,  including  personal 
resources  of  principtals. 

120.103  Are  farm  enterprises  eligible? 

120.104  Are  businesses  financed  by  SBICs 
eligible? 

120.105  Special  consideration  for  veterans. 

Ineligible  Businesses  and  Eligible  Passive 
Companies 

120.110  What  businesses  are  ineligible  for 
SBA  business  loans? 

120.111  What  conditions  must  an  Eligible 
Passive  Company  satisfy? 

Uses  of  Proceeds 

1 20. 1 20    What  are  eligible  uses  of  proceeds? 

120.130  Restrictions  on  uses  of  proceeds. 

120.131  Leasing  part  of  new  construction  or 
existing  building  to  another  business. 

Ethical  Requirements 

120.140    What  ethical  requirements  apply  to 
participants? 

Credit  Criteria  for  SBA  Loans 

120.150  What  are  SBA's  lending  criteria? 

120.151  What  is  the  statutory  limit  for  total 
loans  to  a  Borrower? 

120.160     Loan  conditions. 

Requirements  Imposed  Under  Other  Laws 
and  Orders 

120.170  Flood  insurance. 

120.171  Compliance  with  child  support 
obligations. 

120.172  Flood-plain  and  wetlands 
management. 

120.173  Lead-based  paint. 

1 20. 1 74  Earthquake  hazards. 

120.175  Coastal  barrier  islands. 

120.176  Compliance  with  other  laws. 

Enforceability  Despite  Rule  Changes 

120.180    Are  rules  enforceable  if  they  are 
changed  later? 

Loan  Applications 

120.190  Where  does  an  applicant  apply  for 
a  loan? 

120. 191  The  contents  of  a  business  loan 
application. 

120.192  Approval  or  denial. 

120.193  Reconsideration  after  denial. 
Computerized  SBA  Forms 

1 20. 1 94  n<;e  of  computer  forms. 
Reporting  of  Fees 

120.195  Disclosure  of  Fees. 

Subpart  B— Pollcias  Specific  to  7(a)  Loans 
Bonding  Requirements 

120.200  What  bonding  requirements  exist 
during  construction? 

Limitations  on  Use  of  Proceeds 

120.201  Refinancing  unsecured  or 
undersecured  loans. 

120.202  Restrictions  on  loans  for  changes  in 
ownership. 


Maturities:  Interest  Rates;  Loan  and 
Guarantee  Amounts 

120.210  What  percentage  of  a  loan  may 
SBA  guarantee? 

120.211  What  limits  are  there  on  the 
amounts  of  direct  loans? 

120.212  What  limits  are  there  on  loan 
maturities? 

120.213  What  fixed  interest  rates  may  a 
Lender  charge? 

120.214  What  conditions  apply  for  variable 
interest  rates? 

120.215  What  interest  rates  apply  to  smaller 
loans? 

Fees  for  Guaranteed  Loans 

120.220  Fees  that  Lender  pays  SBA. 

120.221  Fees  which  the  Lender  may  collect 
from  a  loan  applicant. 

120.222  Fees  which  the  Lender  or  Associate 
may  not  collect  from  the  Borrower  or 
share  with  third  (>arties. 

Subpart  C — Special  Purpose  Loans 

120.300     Statutory  authority. 

Disabled  Assistance  Loan  Program  (DAL) 

120.310  What  assistance  is  available  for  the 
disabled? 

120.311  Definitions. 

120.312  DAL-1  use  of  proceeds  and  other 
program  conditions. 

120.313  DAL-2  use  of  proceeds  and  other 
program  conditions. 

120.314  Resolving  doubts  about 
creditworthiness. 

120.315  Interest  rate  and  loan  limit. 
Businesses  Owned  by  Low  Income 
Individuals 

120.320    Policy. 
Energy  Conservation 

120.330  Who  is  eligible  for  an  energy 
conservation  loan? 

120.331  What  devices  or  techniques  are 
eligible  for  a  loan? 

120.332  What  are  the  eligible  uses  of 
proceeds? 

120.333  Are  there  any  special  credit 
criteria? 

Export  Working  Capital  Program  (EWCP) 

120.340  What  is  the  Export  Working  Capital 
Program? 

120.341  Who  is  eligible? 

120.342  What  are  eligible  uses  of  proceeds? 

120.343  Collateral. 

1 20. 344  Unique  requirements  of  the  EWCP. 
International  Trade  Loans 

120.345  Policy. 

120.346  Eligibility. 

1 20. 34  7     Use  of  proceeds. 
120.348    Amount  of  guarantee. 
Qualified  Employee  Trusts  (ESOP) 

120.350  Policy. 

120.351  Definitions. 

120.352  Useof  proceeds. 

120.353  Eligibility. 

120.354  Creditworthiness. 

Veterans  Loan  Program 

120.360  Which  veterans  are  eligible? 

120.361  Other  conditions  of  eligibility. 

Pollution  Control  Program 
120.370    Policy. 


Loans  to  Participants  in  the  8(a)  Program 

120.375  Policy. 

120.376  Special  requirements. 

120.377  Use  of  proceeds. 

Defense  Economic  Transition  Assistance 

120.380  Program. 

120.381  Eligibility. 

120.382  Repayment  ability. 

120.383  Restrictions  on  loan  processing. 

Caplines  Program 

120.390  Revolving  credit. 
Builders  Loan  Program 

120.391  What  is  the  Builders  Loan 
r*rogram? 

120.392  Who  may  apply? 

120.393  Are  there  special  application 
requirements? 

120.394  What  are  the  eligible  uses  of 
proceeds? 

120.395  What  is  SBA's  collateral  position? 

1 20. 396  What  is  the  term  of  the  loan? 

120.397  Are  there  any  special  restrictions? 

Subpart  D — Lenders 

120.400    Loan  Guarantee  Agreements. 

Participation  Criteria 

120.410  Requirements  for  all  participating 
Lenders. 

120.411  Preferences. 

120.412  Other  services  Lenders  may 
provide  Borrowers. 

120.413  Advertisement  of  relationship  with 
SBA. 

Pledging  Notes  or  Transferring  Unguaranteed 
Portion 

120.420    Financings  by  Nondepository 
Lenders. 

Miscellaneous  Provisions 

120.430  SBA  access  to  Lender  files. 

120.431  Suspension  or  revocation  of 
eligibility  to  participate. 

Certified  Lenders  Program  (CLP) 

1 20.440  What  is  the  Certified  Lenders 
Program? 

120.441  How  does  a  Lender  become  a  CLP 
Lender? 

1 20.442  Suspension  or  revocation  of  CLP 
status. 

Preferred  Lenders  Program  (PLP) 

120.450  What  is  the  Preferred  Lenders 
Program? 

120.451  How  does  a  Lender  become  a  PLP 
Lender? 

120.452  What  are  the  requirements  of  PLP 
loan  processing? 

120.453  What  are  the  requirements  of  a  PLP 
Lender  in  servicing  and  liquidating  SBA 
guaranteed  loans? 

120.454  PLP  performance  review. 

120. 455  Suspension  or  revocation  of  PLP 
status. 

Small  Business  Lending  Companies  (SBLC) 

120.470  What  is  an  SBLC? 

120.471  Records. 

120.472  Reports  to  SBA. 

120.473  Change  of  ownership  or  control. 

120.474  Prohibited  financing. 
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120.475  Audits. 

120.476  Suspension  or  revocation. 

Subpan  B — Loan  Aaminislration 

120.500    General. 

Servicing 

120.510  Servicing  direct  and  immediate 
participation  loans. 

120.511  Servicing  guaranteed  loans. 

120.512  Who  services  the  loan  after  SBA 
honors  its  guarantee? 

120.513  What  servicing  actions  require  the 
prior  written  consent  of  SBA? 

SBA'S  Purchase  of  a  Guaranteed  Portion 

1 20. 520  When  does  SBA  honor  its 
guarantee? 

120.521  What  interest  rate  applies  after 
SBA  purchases  its  guaranteed  portion? 

120.522  How  much  accrued  interest  does 
SBA  pay  to  the  Lender  or  Registered 
Holder  when  SBA  purchases  the 
guaranteed  jxjrtion? 

120.523  What  is  the  "earliest  uncured 
payment  default"? 

120.524  When  is  SBA  released  from 
liability  on  its  guarantee? 

Deferment,  Extension  of  Maturity  and  Loan 
Moratorium 

120.530  Deferment  of  payment. 

120.531  Extension  of  maturity. 

120.532  What  is  a  loan  Moratorium? 

Liquidation  of  Collateral 

120.540    What  are  SBA's  policies 

concerning  liquidation  of  collateral? 

Homestead  Protection  for  Farmers 

120.550  What  is  homestead  protection  for 
farmers? 

120.551  Who  is  eligible  for  homestead 
protection? 

120.552  Lease. 

120.553  Appeal. 

120.554  Conflict  of  laws. 

Subpart  F — Secondary  Market 
Fiscal  and  Transfer  Agent  (FTA) 

120.600  Definitions. 

120.601  SBA  Secondary  Market. 

Certificates 

120.610  Form  and  terms  of  Certificates. 

120.611  Pools  backing  Ppol  Certificates. 

120.612  Loans  eligible  to  back  Certificates. 

120.613  Secondary  Participation  Guarantee 
Agreement. 

The  SBA  Guarantee  of  a  Certificate 

120.620  SBA  guarantee  of  a  Pool  Certificate. 

120.621  SBA  guarantee  of  an  Individual 
Certificate. 

Pool  Assemblers 

120.630  Qualifications  to  be  a  Pool 
Assembler. 

1 20.63 1  Suspension  or  termination  of  Pool 
Assembler. 

Miscellaneous  Provisions 

120.640  Administration  of  the  Pool  and 
Individual  Certificates. 

120.641  Disclosure  to  purchasers. 

120.642  Requirements  before  the  FTA 
issues  Pool  Certificates. 

120.643  Requirements  before  the  FTA 
issues  Individual  Certificate. 


120.644  Transfers  of  Certificates. 

120.645  Redemption  of  Certificates. 

120.650  Registration  duties  of  FTA  in 
Secondary  Market. 

120.651  Claim  to  FTA  by  Registered  Holder 
to  replace  Certificate. 

120.652  FTA  fees. 

Suspension  or  Revocation  of  Participant  in 
Secondary  Market 

120.660     .Susnension  or  revocation. 

Subpart  G — Micrcioar,  Oemonstration 
Program 

1 2U.  700    What  is  the  Microloan  Program? 

120.701  Definitions. 

120.702  Are  there  limitations  on  who  can 
be  an  Intermediary  or  on  where  an 
Intermediary  may  operate? 

120.703  How  does  an  organization  apply  to 
become  an  Intermediary? 

120.704  How  are  applications  evaluated? 

1 20.705  What  is  a  Specialized 
Intermediary? 

120.706  What  are  the  terms  and  conditions 
of  an  Intermediary  SBA  loan? 

1 20.707  What  conditions  apply  to  loans  by 
Intermediaries  to  Microloan  borrowers? 

120.708  What  is  the  Intermediary's 
financial  contribution? 

120.709  What  is  the  Microloan  Revolving 
Fund? 

120.710  What  is  the  Loan  Loss  Reserve 
Fund? 

120.711  What  rules  govern  Intermediaries? 

120.712  How  does  an  Intermediary  get  a 
grant  to  assist  Microloan  Borrowers? 

120.713  Does  SBA  provide  technical 
assistance  to  Intermediaries? 

120.714  How  does  a  non-Intermediary  get  a 
grant? 

120.715  Does  SBA  guarantee  any  loans  an 
Intermediary  obtains  from  another 
source? 

S'-ibpart  H~  Development  Company  Loan 

1 20.800  What  is  the  purpose  of  the  504 
program? 

120.801  How  is  a  504  Project  financed? 

120.802  Definitions. 

Certification  Procedures  to  Become  a  CDC 

120.810  Applications  for  certification  as  a 
CDC. 

120.811  Public  notice  of  CDC  certification 
application. 

120.812  Probationary  period  fornewly 
certified  CDCs. 

Requirements  for  CDC  Certification  and 
Operation 

120.820  CDC  non-profit  status. 

108.821  CDC  Area  of  Operations. 

120.822  CDC  membership. 

120.823  CDC  Board  of  Directors. 

120.824  Professional  management  and  staff. 

120.825  Financial  ability  to  operate. 

120.826  Basic  requirements  for  operating  a 
CDC. 

120.827  Services  a  CDC  provides  to  small 
businesses. 

120.828  Minimum  level  of  CDC  lending 
activity. 

1 20.829  lob  Opportunity  average  a  CDC 
must  maintain. 

120.830  Reports  a  CDC  must  submit. 


Extending  a  CDC's  Area  of  Operations 

120.835  Application  to  extend  an  Area  of 
OperdiJons. 

120.836  Public  notice  and  opportunity  for 
response. 

120.837  SBA  decision  on  application  for 
extension. 

1 20.838  Expiration  of  existing,  temporary 
expansions. 

120.839  Case-by-case  extensions. 

Accredited  Lenders  Program 

120.840  Accredited  Lenders  Program  (ALP). 
Premier  Certified  Lenders  Program 
120.845    Premier  Certified  Lenders  Program. 
Associate  Development  Companies  (ADCs) 

120.850  AIX:  functions. 

1 20.851  ADC  eligibility  and  operating 
requirements. 

120.852  Suspension  and  revocation  of 
ADCs. 

Ethical  Requirements 

120.855    CDC  and  ADC  ethical 
requirements. 

Project  Economic  Development  Goals 

120.860  Required  objectives. 

120.861  Job  creation  or  retention. 

120.862  Other  economic  development 
objectives. 

Leasing  Policies  Specific  to  504  Loans 

120.870  Leasing  Project  Property. 

120.871  Leasing  part  of  an  existing  building 
to  another  business. 

Loan-Making  Policies  Specific  to  504  Loans 

120.880  Basic  eligibility  requirements. 

120.881  Ineligible  Projects  for  504  loans. 

120.882  Eligible  Project  costs  for  504  loans. 

120.883  Eligible  administrative  costs  for 
504  loans. 

120.884  Ineligible  costs  for  504  loans. 

Interim  Financing 

120.890  Source  of  interim  financing. 

120.891  Certifications  of  disbursement  and' 
completion. 

120.892  Certifications  of  no  adverse  change. 

Permanent  Financing 

1 20.900    What  are  the  sources  of  permanent 

financing? 
The  Borrowers  Contribution 

120.910  How  much  must  the  Borrower 
contribute? 

120.911  Land  contributions. 

120.912  Borrowed  contributions. 

120.913  May  an  SBIC  provide  the 
contribution? 

Third  Party  Loans 

120.920  The  first  lien  position. 

120.921  Terms  of  Third  Party  loans. 

120.922  Pre-existing  debt  on  tlie  Project 
Profierty. 

1 20.923  What  are  the  policies  on 
subordination? 

120.924  Prepayment  of  subordinate 
financing. 

120.925  Preferences. 

120.926  Referral  fees. 

504  Loans  and  Debentures 

120.930  Amount. 

120.931  504  lending  limits. 
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120.9J^  liKurbiii  face. 

120.933  Maturity. 

120.934  Collateral. 

120.935  Deposit. 

120.936  Subordination  to  CDQ 

120.937  Assumption. 

120.938  Default. 

120.939  Borrower  prohibition. 

1 20. 940  Pre  payment  of  the  504  loan  or 
Debenture. 

120.941  Certificates. 

Debenture  Sales  and  Service  Agents 

1 20. 950  SB  A  and  CDC  must  appoint  agents. 

120.951  Selling  agent. 

120.952  Fiscal  agent. 

120.953  Trustee. 

120.954  Central  Servicing  Agent 

120.955  Agent  bonds  and  records. 

1 20.956  Suspension  or  revocation  of 
brokers  and  dealers. 

Closings 

120.960  Responsibility  for  closing. 

120.961  Construction  escrow  accounts. 

Servicing  and  Fees 

120.970  Servicing  of  504  loans  and 
Debentures. 

120.971  Allowable  fiees  paid  by  Borrower. 

120.972  Oversight  and  evaluation  of  CDCs 
and  ADCs. 

CDR  Transfer,  Suspension  and  Revocation 

1 20. 980  Transfer  of  CDC  to  ADC  status. 

120.981  Voluntary  transfer  and  surrender  of 
CDC  certification. 

1 20.982  Correcting  CDC  servicing 
deficiencies. 

120.983  TransfierofCDC  servicing  to  SB  A 
or  another  CDC. 

1 20. 984  Suspension  or  revocation  of  CDC 
certification. 

Enforceability  of  501,  502  and  503  Loans  and 
Other  Laws 

120.990  501,  502  and  503  loans. 

1 20.991  Effect  of  other  laws. 

Authority:  15  U.S.C  634(b)(6)  and  636(a) 
and  (h). 

General  Descriptions  of  SBA's  Business  Loan 
Programs 

§  1 20. 1    Wtilch  loan  programs  does  this 
pan  cover? 

This  Part  regulates  SBA's  financial 
assistance  to  small  businesses  under  its 
general  business  loan  programs  ("7(a) 
loans")  authorized  by  section  7(a)  of  the 
Small  Business  Act  ("the  Act"),  15 
U.S.C.  636(a).  its  microloan 
demonstration  loan  program 
("Microloans ')  authorized  by  section 
7(m)  of  the  Act.  15  U.S.Q  636(m).  and 
its  development  company  program 
("504  loans ')  authorized  by  Title  V  of 
the  Small  Business  Investment  Act,  15 
U.S.C.  695  to  697f  ("Title  V").  These 
three  programs  constitute  the  business 
loan  programs  of  the  SEA. 


§120.2    Descriptions  of  tt>e  business  loan 
programs. 

(a)  7iaj  loaus.  (1)  /(ai  loans  pruvide 
financing  for  general  business  purposes 
and  may  be: 

(i)  A  direct  loan  by  SBA; 

(ii)  An  immediate  participation  loan 
by  a  Lender  and  SBA;  or 

(iii)  A  guaranteed  loan  (deferred 
participation)  by  which  SBA  guarantees 
a  portion  of  a  loan  made  by  a  Lender. 

(2)  A  guaranteed  loan  is  initiated  by 
a  Lender  agreeing  to  make  an  SBA 
guaranteed  loan  to  a  small  business  and 
applying  to  SBA  for  SBA's  guarantee 
under  a  blanket  guarantee  agreement 
(participation  agreement)  between  SBA 
and  the  Lender.  If  SBA  agrees  to 
guarantee  (authorizes)  a  portion  of  the 
loan,  the  Lender  funds  and  services  the 
loan.  If  the  small  business  defaults  on 
the  loan,  SBA's  guarantee  requires  SBA 
to  purchase  its  portion  of  the 
outstanding  balance,  upon  demand  by 
the  Lender  and  subject  to  specific 
conditions.  Regulations  specific  to  7(a) 
loans  are  found  in  subpart  B  of  this  part. 

(b)  Microloans.  SBA  makes  loans  and 
loan  guarantees  to  non-profit 
Intermediaries  that  make  short-term 
loans  up  to  $25,000  to  eligible  small 
businesses  for  general  business 
purposes,  except  payment  of  personal 
debts.  SBA  also  makes  grants  to 
Intermediaries  for  use  in  providing 
management  assistance  and  counseling 
to  small  businesses.  Regulations  specific 
to  these  loans  are  found  in  subpart  G  of 
this  part. 

(c)  504  loans.  Projects  involving  504 
loans  require  long-term  fixed-asset 
financing  for  small  businesses.  A 
Certified  Development  Company  (CDC) 
provides  the  final  portion  of  this 
financing  with  a  504  loan  made  from  the 
proceeds  of  a  Debenture  issued  by  the 
CDC.  guaranteed  100  percent  by  SBA 
(with  the  full  faith  and  credit  of  the 
United  States),  and  sold  to  investors. 
The  regulations  specific  to  these  loans 
are  found  in  subpart  H  of  this  part. 

§  1 20.3    Pilot  programs. 

The  Administrator  of  SBA  may  from 
lime  to  time  suspend,  modify,  or  waive 
rules  for  a  limited  period  of  time  to  test 
new  programs  or  ideas.  The 
Administrator  shall  publish  a  document 
in  the  Federal  Register  explaining  the 
reasons  for  these  actions. 

Subpart  A— Policies  Applying  to  All 
Business  Loans 

Definitions 

§120.10    Definitions. 

The  following  terms  have  the  same 
meaning  wherever  they  are  used  in  this 


part.  Defined  terms  are  capitalized 
wherever  they  appear. 

Associate.  (1)  An  Associate  of  a 
Lender  or  CDC  is: 

(i)  An  officer,  director,  key  employee, 
or  holder  of  20  percent  or  more  of  the 
value  of  the  Lender's  or  CDC's  stock  or 
debt  instruments,  or  an  agent  involved 
in  the  loan  process; 

(ii)  Any  entity  in  which  one  or  more 
individuals  referred  to  in  paragraphs 
(l)(i)  of  this  definition  or  a  Close 
Relative  of  any  such  individual  owns  or 
controls  at  least  20  percent. 

(2)  An  Associate  of  a  small  business 
is: 

(i)  An  officer,  director,  owner  of  more 
than  20  percent  of  the  equity,  or  key 
employee  of  the  small  business; 

(li)  Any  entity  in  which  one  or  more 
individuals  referred  to  in  paragraphs 
(2)(i)  of  this  definition  owns  or  controls 
at  least  20  percent;  and 

(iii)  Any  individual  or  entity  in 
control  of  or  controlled  by  the  small 
business  (except  a  Small  Business 
Investment  Company  ("SBIC")  licensed 
by  SBA). 

(3)  For  purposes  of  this  definition,  the 
time  during  which  an  Associate 
relationship  exists  commences  six 
months  before  the  following  dates  and 
continues  as  long  as  the  certification, 
participation  agreement,  or  loan  is 
outstanding: 

(i)  For  a  CDC,  the  date  of  certification 
by  SBA; 

(ii)  For  a  Lender,  tlie  date  of 
application  for  a  loan  guarantee  on 
behalf  of  an  applicant;  or 

(iii)  For  a  small  business,  the  date  of 
the  loan  application  to  SBA,  the  CIX;, 
the  Intermediary,  or  the  Lender. 

Authorization  is  SBA's  written 
agreement  providing  the  terms  and 
conditions  under  which  SBA  will  make 
or  guarantee  business  loans.  It  is  not  a 
contract  to  make  a  loan. 

Borrower  is  the  obligor  of  an  SBA 
business  loan. 

Certified  Development  Company 
("CDC")  is  an  entity  authorized  by  SBA 
to  deliver  504  financing  to  small 
businesses. 

Cyose  Relative  is  a  spouse;  a  parent;  or 
a  child  or  sibling,  or  the  spouse  of  any 
such  person. 

Eligible  Passive  Company  is  a  small 
entity  or  trust  which  does  not  engage  in 
regular  and  continuous  business 
activity,  which  leases  real  or  personal 
property  to  an  Operating  Company  for 
use  in  the  Operating  Company's 
business,  and  which  complies  with  the 
conditions  set  forth  in  §  120.111. 

Intermediary  is  the  entity  in  the 
Microloan  program  that  receives  SBA 
financial  assistance  and  makes  loans  to 
small  businesses  in  amounts  up  to 
$25,000. 


UMI 


Lender  is  an  institution  that  has 
executed  a  participation  agreement  with 
SBA  under  the  guaranteed  loan 
program. 

U)an  Instruments  are  the 
Authorization,  note,  instruments  of 
hypothecation,  and  all  other  agreements 
and  documents  related  to  a  loan. 

Operating  Company  is  an  eligible 
small  business  actively  involved  in 
conducting  business  operations  now  or 
about  to  be  located  on  real  property 
owned  by  an  Eligible  Passive  Company, 
or  using  or  about  to  use  in  its  business 
operations  personal  property  owned  by 
an  Eligible  Passive  Company. 

Preference  is  any  arrangement  giving 
a  Lender  or  a  CDC  a  preferred  position 
compared  to  SBA  relating  to  the  making, 
servicing,  or  liquidation  of  a  business 
loan  with  respect  to  such  things  as 
repayment,  collateral,  guarantees, 
control,  maintenance  of  a  compensatuig 
balance,  purchase  of  a  Certificate  of 
deposit  or  acceptance  of  a  separate  or 
companion  loan,  without  SBA  s 
consent. 

Rural  Area  is  a  political  subdivision 
or  unincorporated  area  in  a  non- 
metropolitan  county  (as  defined  by  the 
Department  of  Agricuhure),  or,  if  in  a 
metropolitan  county,  any  such 
subdivision  or  area  with  a  resident 
population  under  20,000  which  is 
designated  by  SBA  as  rural. 

Service  Provider  is  an  entity  that 
contracts  with  a  Lender  or  CDC  to 
perform  management,  marketing,  legal 
or  other  services. 

Subpart  A     Policies  Applying  to  All 
Business  Loans 

Eligibility  RetjumMiH  nt'- 

?;  '?0  '00  What  dfe  the  basic  eligibility 
•frquirenwnts  'or  all  applicants  tor  SBA 
Dusioess  loans'' 

10  De  eiigiDie  for  an  SBA  business 
loan,  a  small  business  applicant  must: 

(a)  Be  an  operating  business  (except 
for  loans  to  Eligible  Passive  Companies); 

(b)  Be  organized  for  profit; 

(c)  Be  located  in  the  United  States; 

(d)  Be  small  under  the  size 
requirements  of  Part  121  of  this  chapter 
(including  affiliates).  See  subpart  H  of 
this  part  for  the  size  standards  of  Part 
121  of  this  chapter  which  apply  only  to 
504  loans;  and 

(e)  Be  able  to  demonstrate  a  need  for 
the  desired  crerli* 

§  120.101    Credit  not  available  eisewtiere. 

SBA  provides  business  loan 
assistance  only  to  applicants  for  whom 
the  desired  credit  is  not  otherwise 
available  on  reasonable  terms  from  non- 
Federal  sources.  SBA  requires  the 
Lender  or  CDC  to  certify  or  otherwise 


show  that  the  desired  credit  is 
unavailable  to  the  applicant  on 
reasonable  terms  and  conditions  from 
non-Federal  sources  without  SBA 
assistance,  taking  into  consideration  the 
prevailing  rates  and  terms  in  the 
community  in  or  near  where  the 
applicant  conducts  business,  for  similar 
purposes  and  periods  of  time. 
Submission  of  an  application  to  SBA  by 
a  Lender  or  CDC  constitutes  certification 
by  the  Lender  or  CDC  that  it  has 
examined  the  availability  of  credit  to  the 
applicant,  has  based  its  certification 
upon  that  examination,  and  has 
substantiation  in  its  file  to  support  the 
certification. 

§  1 20. 1 02    Funds  not  available  frorr 
alternative  sources,  including  pe-jso'-a' 
resources  of  principals 

(aj  An  applicant  loi  a  business  loan 
must  show  that  the  desired  funds  are 
not  available  from  the  personal 
resources  of  any  owner  of  20  percent  or 
more  of  rhe  equity  of  the  applicant.  SBA 
will  requ ',  re  the  use  of  personal 
resourit  t,  from  any  such  owner  as  an 
injection  to  reduce  the  SBA  funded 
portion  of  the  total  financing  package 
(i.e..  any  SBA  loans  and  any  other 
financing,  including  loans  fit)m  any 
other  source)  when  that  owner's  liquid 
assets  exceed  the  amounts  specified  in 
paragraphs  (a)(1)  through  (3)  of  this 
section.  When  the  total  financing 
package: 

(1)  Is  $250,000  or  less,  each  20 
percent  owTier  of  the  applicant  must 
inject  any  personal  liquid  assets  which 
are  in  excess  of  two  times  the  total 
financing  package  or  $100,000, 
whichever  is  greater; 

(2)  Is  between  $250,001  and  $500,000, 
each  20  percent  owmer  of  the  applicant 
must  inject  any  personal  liquid  assets 
which  are  in  excess  of  one  and  one-half 
times  the  total  financing  package  or 
$500,000,  whichever  is  greater; 

(3)  Exceeds  $500,000,  each  20  percent 
owner  of  the  applicant  must  inject  any 
personal  liquid  assets  which  are  in 
excess  of  one  times  the  total  financing 
package  or  $750,000,  whichever  is 
greater. 

(b)  Any  liquid  assets  in  excess  of  the 
applicable  amount  set  forth  in 
paragraph  (a)  of  this  section  must  be 
used  to  reduce  the  SBA  portion  of  the 
total  financing  package.  These  funds 
must  be  injected  prior  to  the 
disbursement  of  the  proceeds  of  any 
SBA  financing. 

(c)  For  purposes  of  this  section,  liquid 
assets  means  cash  or  cash  equivalent, 
including  savings  accounts,  CDs,  stocks, 
bonds,  or  other  similar  assets.  Equity  in 
real  estate  holdings  and  other  fixed 


assets  are  not  to  be  considered  liquid 
assets. 

§120.103    Are  farm  enterprises  eligible? 

Federal  financial  assistance  to 
agricultural  enterprises  is  generally 
made  by  the  United  States  Department 
of  Agriculture  (USDA),  but  may  be  made 
by  SBA  under  the  terms  of  a 
Memorandum  of  Understanding 
between  SBA  and  USDA.  Farm-related 
businesses  which  are  not  agricultural 
enterprises  are  eligible  businesses  under 
SBA's  business  loan  programs. 

§120104    Are  businesses  financed  by 
SBICs  eiigiDu-." 

SBA  may  make  or  guarantee  loans  to 
a  business  financed  by  an  SBIC  if  SBA's 
collateral  position  will  be  superior  to 
that  of  the  SBIC.  SBA  may  also  make  or 
guarantee  a  loan  to  an  otherwise  eligible 
small  business  which  temporarily  is 
owned  or  controlled  by  an  SBIC  under 
the  regulations  in  part  107  of  this 
chapter.  SBA  neither  guarantees  SBIC 
loans  nor  makes  loans  jointly  with 
SBICs. 

§  1 20. 1 05    Special  consideration  for 
veterans. 

SBA  will  give  special  consideration  to 
a  small  business  owned  by  a  veteran  or, 
if  the  veteran  chooses  not  to  apply,  to 
a  business  owned  or  controlled  by  one 
of  the  veteran's  dependents.  If  the 
veteran  is  deceased  or  permanently 
disabled,  SBA  will  give  special 
consideration  to  one  survivor  or 
dependent.  SBA  will  process  the 
application  of  a  business  owned  or 
controlled  by  a  veteran  or  dependent 
promptly,  resolve  close  questions  in  the 
applicant's  favor,  and  pay  particular 
attention  to  maximum  loan  maturity. 
For  SBA  loans,  a  veteran  is  a  person 
honorably  discharged  from  active 
military  service. 

Ineligible  Businesses  and  Eligible  Passive 
Companies 

§  1 20. 1 1 0    What  businesses  are  ineligible 
for  SBA  tHisiness  loans? 

The  following  types  of  businesses  are 
ineligible: 

(a)  Non-profit  businesses  (for-profit 
subsidiaries  are  eligible), 

(b)  Financial  businesses  primarily 
engaged  in  the  business  of  lending,  such 
as  b^iks,  finance  companies,  and  factors 
(pawn  shops,  although  engaged  in 
lending,  may  qualify  in  some 
circumstances); 

(c)  Passive  businesses  owned  by 
developers  and  landlords  that  do  not 
actively  use  or  occupy  the  assets 
acquired  or  improved  with  the  loan 
proceeds  (except  Eligible  Passive 
Companies  under  §  120.111): 
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laj  Lile  insuranct;  Lunipaiuus, 

(e)  Businesses  located  in  a  foreign 
country  (businesses  in  the  U.S.  owned 
by  aliens  may  qualify); 

(f)  Pyramid  sale  distribution  plans; 

(g)  Businesses  deriving  more  than 
one-third  of  gross  annual  revenue  from 
legal  gambling  activities; 

(h)  Businesses  engaged  in  any  illegal 
activity; 

(i)  Private  clubs  and  businesses  which 
limit  the  number  of  memberships  for 
reasons  other  than  capacity; 

(j)  Government-owned  entities  (except 
for  businesses  owned  or  controlled  by  a 
Native  American  tribe); 

(k)  Businesses  principally  engaged  in 
teaching,  instructing,  counseling  or 
indoctrinating  religion  or  religious 
beliefs,  whether  in  a  religious  or  secular 
setting: 

(1)  Consumer  and  marketing 
cooperatives  (producer  cooperatives  are 
eligible); 

(m)  Loan  packagers  earning  more  than 
one  third  of  their  gross  annual  revenue 
from  packaging  SBA  loans; 

(n)  Businesses  with  an  Associate  who 
is  incarcerated,  on  probation,  on  parole, 
or  has  been  indicted  for  a  felony  or  a 
crime  of  moral  turpitude; 

(0)  Businesses  in  which  the  Lender  or 
QX;,  or  any  of  its  Associates  owns  an 
equity  interest; 

(p)  Businesses  which: 

(1)  Present  live  performances  of  a 
prurient  sexual  nature;  or 

(2)  Derive  directly  or  indirectly  more 
than  de  minimis  gross  revenue  through 
the  sale  of  products  or  services,  or  the 
presentation  of  any  depictions  or 
displays,  of  a  prurient  sexual  nature; 

(q)  Unless  waived  by  SBA  for  good 
cause,  businesses  that  have  previously 
defaulted  on  a  Federal  loan  or  Federally 
assisted  financing,  resulting  in  the 
Federal  government  or  any  of  its 
agencies  or  Departments  sustaining  a 
loss  in  any  of  its  programs,  and 
businesses  owned  or  controlled  by  an 
applicant  or  any  of  its  Associates  which 
previously  owned,  operated,  or 
controlled  a  business  which  defaulted 
on  a  Federal  loan  (or  guaranteed  a  loan 
which  was  defaulted)  and  caused  the 
Federal  government  or  any  nf  its 
agencies  or  Departments  to  sustain  a 
loss  in  any  of  its  programs.  For  purposes 
of  this  section,  a  compromise  agreement 
shall  also  be  considered  a  loss: 

(r)  Businesses  primarily  engaged  in 
political  or  lobbying  activities;  and 

(s)  Speculative  businesses  (such  as  oil 
wildcalting). 

§  1 20. 11 1    What  conditions  must  an 
Eligible  Passive  Company  satisfy? 

An  Eligible  Passive  Company  must 
use  loan  proceeds  to  acquire  or  lease. 


and.  Of  iiiipruvu  or  fuuuvate  real  or 
personal  property  (including  eligible 
refinancing)  that  it  leases  to  an 
Operating  Company  for  the  conduct  of 
the  Operating  Company's  business.  Any 
ownership  structure  or  legal  form  may 
qualify  as  an  Eligible  Passive  Company. 

(a)  Conditions  that  apply  to  all  legal 
forms: 

(1)  The  Operating  Company  must  be 
an  eligible  small  business,  and  the 
proposed  use  of  the  proceeds  must  be  an 
eligible  use  if  the  Operating  Company 
were  obtaining  the  financing  directly; 

(2)  The  Eligible  Passive  Company 
(with  the  exception  of  a  trust)  and  the 
Operating  Company  each  must  be  small 
under  the  appropriate  size  standards  in 
part  121  of  this  chapter; 

(3)  The  lease  between  the  Eligible 
Passive  Company  and  the  Operating 
Company  must  be  in  writing  and  must 
be  subordinated  to  SBA's  mortgage, 
trust  deed  lien,  or  security  interest  on 
the  property.  Also,  the  Eligible  Passive 
Company  (as  landlord)  must  furnish  as 
collateral  for  the  loan  an  assignment  of 
all  rents  paid  under  the  lease; 

(4)  The  lease  between  the  Eligible 
Passive  Company  of  the  Operating 
Company,  including  options  to  renew 
exercisable  solely  by  the  Operating 
Company,  must  have  a  remaining  term 
at  least  equal  to  the  term  of  the  loan; 

(5)  The  Operating  Company  must  be 
a  guarantor  or  a  co-borrower  (with  the 
Eligible  Passive  Company)  of  the  loan 
(in  a  7(a)  loan  including  working 
capital,  the  Operating  Company  must  be 
a  co-borrower);  and 

(6)  Each  holder  of  an  ownership 
interest  constituting  at  least  20  percent 
of  the  Eligible  Passive  Company  and  the 
Operating  Company  must  guarantee  the 
loan  (the  trustee  shall  execute  the 
guarantee  on  behalf  of  any  trust). 

(b)  Additional  conditions  that  apply 
to  trusts.  The  eligibility  status  of  the 
trustor  will  determine  trust  eligibility. 
All  donors  to  the  trust  will  be  deemed 
to  have  trustor  status  for  eligibility 
purposes.  A  trust  qualifying  as  an 
Eligible  Passive  Company  may  engage  in 
other  activities  as  authorized  by  its  trust 
agreement.  The  trustee  must  warrant 
and  certify  that  the  trust  will  not  be 
revoked  or  substantially  amended  for 
the  term  of  the  loan  without  the  consent 
of  SBA.  The  trustor  must  guarantee  the 
loan.  For  purposes  of  this  section,  the 
trustee  shall  certify  to  SBA  that: 

(1)  The  trustee  has  authority  to  act; 

(2)  The  trust  is  not  regarded  as  a 
grantor  trust  for  tax  purposes: 

(3)  The  trust  has  the  authority  to 
borrow  funds,  pledge  trust  assets,  and 
lease  the  property  to  the  Operating 
Company; 


(4)  The  trustee  has  provided  accurate, 
pertinent  language  from  the  trust 
agreement  confirming  the  above;  and 

(5)  The  trustee  has  provided  and  will 
continue  to  provide  SBA  with  a  true  and 
complete  list  of  all  trustors  and  donors. 

Uses  of  Proceeds 

§120.120    What  are  eligible  uses  Of 
proceeds? 

A  small  business  must  use  an  SBA 
business  loan  for  sound  business 
purposes.  The  uses  of  proceeds  are 
prescribed  in  each  loan's  Authorization. 

(a)  A  Borrower  may  use  loan  proceeds 
from  any  SBA  loan  to: 

(1)  Acquire  land  (by  purchase  or 
lease): 

(2)  Improve  a  site  (e.g.,  grading, 
streets,  parking  lots,  landscaping), 
including  up  to  5  percent  for 
community  improvements  such  as  curbs 
and  sidewalks: 

(3)  Purchase  one  or  more  existing 
buildings: 

(4)  Convert,  expand  or  renovate  one  or 
more  existing  buildings; 

(5)  Construct  one  or  more  new 
buildings;  and/or 

(6)  Acquire  (by  purchase  or  lease)  and 
install  fixed  assets  (for  a  504  loan,  these 
assets  must  have  a  useful  life  of  at  least 
10  years  and  be  at  a  fixed  location, 
although  short-term  financing  for 
equipment,  furniture,  and  furnishings 
may  be  permitted  where  essential  to  and 
a  minor  portion  of  the  504  Project). 

(b)  A  Borrower  may  also  use  7(a)  and 
microloan  proceeds  for: 

(1)  Inventory; 

(2)  Supplies; 

(3)  Raw  materials;  and 

(4)  Working  capital  (if  the  Operating 
Company  is  a  co-Borrower  with  an 
Eligible  Passive  Company,  part  of  the 
loan  proceeds  may  be  applied  for 
working  capital  if  used  for  that  purpose 
only  by  the  Operating  Company). 

(c)  A  Borrower  may  use  7(a)  loan 
proceeds  for  refinancing  certain 
outstanding  debts. 

§  1 20. 1 30    Restrictions  on  uses  of 
proceeds. 

SBA  will  not  authorize  nor  may  a 
Borrower  use  loan  proceeds  for  the 
following  purposes  (including  the 
replacement  of  funds  used  for  any  such 
purpose): 

(a)  Payments,  distributions  or  loans  to 
Associates  of  the  applicant  (except  for 
ordinary  compensation  for  services 
rendered): 

(b)  Refinancing  a  debt  owed  to  a 
Small  Business  Investment  Company 
("SBIC"); 

(c)  Floor  plan  financing  or  other 
revolving  line  credit,  except  under 
§120.390; 


(d)  Investments  in  real  or  personal 
property  acquired  and  held  primarily 
for  sale,  lease,  or  investment  (except  for 
a  loan  to  an  Eligible  Passive  Company 
or  to  a  small  contractor  under 
§120.310); 

(e)  A  purpose  which  does  not  benefit 
the  small  business;  or 

(0  Any  use  restricted  by  §§  120.201 
through  120.203  and  120.884  (specific 
to  7(a)  loans  and  504  loans 
respectively). 

§120.131     Leasing  part  of  new 
construction  or  existing  building  to  anotner 
business. 

(a)  If  the  SBA  business  loan  involves 
the  construction  of  a  new  building,  a 
Borrower  may  lease  up  to  33%  of  the 
square  footage  of  rentable  property  (total 
square  footage  of  all  buildings  or 
facilities  used  for  business  operations) 
for  a  short  term  to  any  third  party  if 
reasonable  growth  projections  show  that 
the  Borrower  will  need  additional  space 
within  three  years  and  will  use  all  of  the 
additional  space  within  ten  years.  If  the 
Borrower  is  an  Eligible  Passive 
Company  leasing  100  percent  of  the 
Project  space  to  an  Operating  Company, 
the  Operating  Company  may  sublease 
up  to  33  percent  to  a  third  party  under 
the  same  conditions. 

(b)  If  the  SBA  business  loan  involves 
the  acquisition,  renovation,  or 
reconstruction  of  an  existing  building, 
the  Borrower  (or  Operating  Company,  if 
the  Borrower  is  an  Eligible  Passive 
Company)  must  occupy  at  least  51 
percent  of  the  Rentable  Property.  The 
balance  of  the  Rentable  Property  may  be 
leased  out  to  any  third  party,  if  the  loan 
proceeds  were  not  used  to  remodel  or 
convert  the  space  to  be  leased  out.  (For 
504  loans,  see  also  §  120.871.) 

Ethical  Requirements 

§120.140    What  ethical  requrements  apply 
to  participants? 

Lenders,  Intennediaries,  CDCs,  and 
Associate  Development  Companies 
("ADCs")  (in  this  section,  collectively 
referred  to  as  "Participants"),  must  act 
ethically  and  exhibit  good  character. 
Ethical  indiscretion  of  an  Associate  of  a 
Participant  or  a  member  of  a  CDC  will 
be  attributed  to  the  Participant.  A 
Participant  must  promptly  notify  SBA  if 
it  obtains  information  concerning  the 
unethical  behavior  of  an  Associate.  The 
following  are  examples  z'  ^?S- 
unethical  behavior.  A  1  r.-tlrtrant  may 
not:  I 

(a)  Self-deal; 

(b)  Have  a  real  or  apparent  conflict  of 
interest  with  a  small  business  with 
which  it  is  dealing  (including  any  of  its 
Associates  or  an  Associate's  Close 
Relatives)  or  SBA; 


(c)  Own  an  equity  interest  in  a 
business  that  has  received  or  is  applying 
to  receive  SBA  financing  (during  the 
term  of  the  loan  or  within  6  months 
prior  to  the  loan  application); 

(d)  Be  incarcerated,  on  parole,  or  on 
probation; 

(e)  Knowingly  misrepresent  or  make  a 
false  statement  to  SBA; 

(0  Engage  in  conduct  reflecting  a  lack 
of  business  integrity  or  honesty; 

(g)  Be  a  convicted  felon,  or  have  an 
adverse  final  civil  judgment  (in  a  case 
involving  fraud,  breach  of  trust,  or  other 
conduct)  that  would  cause  the  public  to 
question  the  Participant's  business 
integrity,  taking  into  consideration  such 
factors  as  the  magnitude,  repetition, 
harm  caused,  and  remoteness  in  time  of 
the  activity  or  activities  in  question; 

(h)  Accept  funding  from  any  source 
that  restricts,  prioritizes,  or  conditions 
the  types  of  small  businesses  that  the 
Participant  may  assist  under  an  SBA 
program  or  that  imposes  any  conditions 
or  requirements  upon  recipients  of  SBA 
assistance  inconsistent  with  SBA's  loan 
programs  or  regulations; 

(i)  Fail  to  disclose  to  SBA  all 
relationships  between  the  small 
business  and  its  Associates  (including 
Close  Relatives  of  Associates),  the 
Participant,  and/or  the  lenders  financing 
the  Project  of  which  it  is  aware  or 
should  be  aware; 

(j)  Fail  to  disclose  to  SBA  whether  the 
loan  will: 

(1)  Reduce  the  exposure  of  a 
Participant  or  an  Associate  of  a 
Participant  in  a  position  to  sustain  a 
loss; 

(2)  Directly  or  indirectly  finance  the 
purchase  of  real  estate,  personal 
property  or  services  (including 
insurance)  from  the  Participant  or  an 
Associate  of  the  Participant; 

(3)  Repay  or  refinance  a  debt  due  a 
Participant  or  an  Associate  of  a 
Participant:  or 

(4)  Require  the  small  business,  or  an 
Associate  (including  Close  Relatives  of 
Associates),  to  invest  in  the  Participant 
(except  for  institutions  which  require  an 
investment  from  all  members  as  a 
condition  of  membership,  such  as  a 
Production  Credit  Association); 

(k)  Issue  a  real  estate  forward 
commitment  to  a  builder  or  developer; 

or 

(1)  Engage  in  any  activity  which  taints 
its  objective  judgment  in  evaluating  the 
loan. 
I  rulit  (  riteria  for  SBA  Loans 

§  1 20  1 50    What  are  SBA's  lending  criteria? 
1  tie  applicant  (including  an  Operating 
Company)  must  be  creditworthy.  Loans 
must  be  so  sound  as  to  reasonably 
assure  repayment.  SBA  will  consider: 


(a)  Character,  reputation,  and  e-redU 
history  of  the  applicant  (and  the 
Operating  Company,  if  applicable),  its 
Associates,  and  guarantors; 

(b)  Experience  and  depth  of 
management; 

(c)  Strength  of  the  business; 

(d)  Past  earnings,  projected  cash  flow, 
and  future  prospects; 

(e)  Ability  to  repay  the  loan  with 
earnings  from  the  business; 

(f)  Sufficient  invested  equity  to 
operate  on  a  sound  financial  basis; 

(g)  Potential  for  long-term  success; 
(h)  Nature  and  value  of  collateral 

(although  inadequate  collateral  will  not 
be  the  sole  reason  for  denial  of  a  loan 
request);  and 

(i)  The  effect  any  affiliates  (as  defined 
in  part  121  of  this  chapter)  may  have  on 
the  ultimate  repayment  ability  of  the 
applicant. 

§120.151    What  Is  the  statutory  limit  for 
total  loans  to  a  Borrower? 

The  aggregate  amount  of  the  SBA 
portions  of  all  loans  to  a  single 
Borrower,  including  the  Borrower's 
affiliates  as  defined  in  part  121  of  this 
chapter,  may  not  exceed  a  guarantee 
amount  of  $750,000,  except  as  otherwise 
authorized  by  statute  for  a  specific  loan 
program.  The  amount  of  any  loan 
received  by  an  Eligible  Passive 
Company  applies  to  the  loan  limit  of 
both  the  Eligible  Passive  Company  and 
the  Operating  Company. 

§  1 20. 1 60    Loan  conditions. 

The  following  requirements  are 
normally  required  by  SBA  for  all 
business  loans: 

(a)  Personal  guarantees.  Holders  of  at 
least  a  20  percent  ownership  interest 
generally  must  guarantee  the  loan.  SBA, 
in  its  discretion,  consulting  with  the 
Participating  Lender,  may  require  other 
appropriate  individuals  to  guarantee  the 
loan  as  well,  except  SBA  will  not 
require  personal  guarantees  from  those 
owning  less  than  5%  owmership. 

(b)  Appraisals.  SBA  may  require 
professional  appraisals  of  the 
applicant's  and  principals'  assets,  a 
survey,  or  a  feasibility  study. 

(c)  Hazard  Insurance.  SBA  requires 
hazard  insurance  on  all  collateral. 

(d)  Taxes.  The  applicant  may  not  use 
any  of  the  proceeds  to  pay  past-due 
Federal  and  state  payroll  taxes. 

Requirements  Imposed  Under  Other  Laws 
and  Orders 

§120.170    Flood  insurance. 

Under  the  Flood  Disaster  Protection 
Act  of  1973  (Sec.  205(b)  of  Pub.  L.  93- 
234;  87  Stat.  983  (42  U.S.C.  4000  et 
seq.)),  a  loan  recipient  must  obtain  flood 
insurance  if  any  building  (including 
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mobile  homes),  machinery,  or 
equipment  acquired,  installed, 
improved,  constructed,  or  renovated 
with  the  proceeds  of  SBA  financial 
assistance  is  located  in  a  special  flood 
hazard  area.  The  requirement  applies 
also  to  any  inventory  fbusiness  loan 
program),  fixtures  or  furnishings 
contained  or  to  be  contained  in  the 
building.  Mobile  homes  on  a  foundation 
are  buildings.  SBA,  Lenders,  CDCs,  and 
Intermediaries  must  notify  Borrowers 
that  flood  insurance  must  be 
maintained. 

>  <  20. 1 71     Co«npllance  wWh  cNM  support 
:>oiigatlons. 

\ny  holder  of  50%  or  more  of  the 
ownership  interest  in  the  recipient  of  an 
SBA  loan  must  certify  that  he  or  she  is 
not  more  than  60  days  delinquent  on 
any  obligation  to  pay  child  support 
arising  under: 

(a)  An  administrative  order: 

(b)  A  court  order; 

(c)  A  repayment  agreement  between 
the  holder  and  a  custodial  parent:  or 

(d)  A  repayment  agreement  between 
the  holder  and  a  State  agency  providing 
child  support  enforcement  services. 

§  1 20. 1 72    Roo(H>la'n  and  wetlands 
management 

(a)  All  loans  must  conform  to 
requirements  of  Executive  Orders 
11988,  "Flood  Plain  Management"  (3 
CFR,  1977  Comp.,  p.  117)  and  11990. 
"Protection  of  Wetlands  '  (3  CFR,  1977 
Gjmp..  p.  121).  Lenders.  Intermediaries. 
CDCs.  and  SBA  must  comply  with 
requirements  applicable  to  them. 
Applicants  must  show: 

(1)  Whether  the  location  for  which 
financial  assistance  is  proposed  is  in  a 
floodplain  or  wetland; 

(2)  If  it  is  in  a  floodplain,  that  the 
assistance  is  in  compliance  with  local 
land  use  plans;  and 

(3)  That  any  necessary  construction  or 
use  permits  will  be  issued. 

(b)  Generally,  there  is  an  8-step 
decision  making  process  with  respect  to: 

(1)  Construction  or  acquisition  of 
anything,  other  than  a  building; 

(2)  Rftpflir  and  rostoration  equal  to 
more  than  50%  of  the  market  value  of 
a  building;  or 

(3)  Replacement  of  destroyed 
structures. 

(c)  SBA  may  determine  for  the 
following  types  of  actions,  on  a  case-by- 
case  basis,  that  the  full  8-step  process  is 
not  warranted  and  that  only  the  first 
step  (determining  if  a  proposed  action  is 
in  the  base  floodplain)  need  be 
completed: 

(1)  Actions  located  outside  the  base 
floodplain; 


(2)  Repairs,  other  than  to  buildings, 
that  are  less  than  50%  of  the  market 
value; 

(3)  Replacement  of  building  contents, 
materials,  and  equipment; 

(4)  Hazard  mitigation  measures; 

(5)  Working  capital  loans;  or 

(6)  SBA  loan  assistance  of  $1,500,000 
or  less. 

f  120.173    Laad-based  palnL 

If  loan  proceeds  are  for  the 
construction  or  rehabilitation  of  a 
residential  structure,  lead-based  paint 
may  not  be  used  on  any  interior  surface, 
or  on  any  exterior  surface  that  is  readily 
accessible  to  children  under  the  age  of 
seven  years. 

§120.174    Earthquake  hazards. 

When  loan  proceeds  are  used  to 
construct  a  new  building  or  an  addition 
to  an  existing  building,  the  construction 
must  conform  with  the  "National 
Earthquake  Hazards  Reduction  Program 
("NEHRP")  Recommended  Provisions 
for  the  Development  of  Seismic 
Regulations  for  New  Buildings"  (which 
can  be  obtained  from  the  Federal 
Emergency  Management  Agency, 
Publications  Office,  Washington,  D.C.) 
or  a  code  identified  by  SBA  as  being 
substantially  equivalent. 

f  1 20. 1 75    Coastal  harrier  Islands. 

SBA  and  Intermediaries  may  not 
make  or  guarantee  any  loan  within  the 
Coastal  Barrier  Resource  System. 

§120.176    Compliance  with  other  laws. 

All  SBA  loans  are  subject  to  all 
applicable  laws,  including  (without 
limitation)  the  civil  rights  laws  (see 
Parts  112,  113,  117  and  136  of  this 
chapter),  prohibiting  discrimination  on 
the  grounds  of  race,  color,  national 
origin,  religion,  sex,  marital  status, 
disability  or  age.  SBA  requests 
agreements  or  evidence  to  support  or 
document  compliance  with  these  laws, 
including  reports  required  by  applicable 
statutes  or  the  regulations  in  this 
chapter. 

Enforceability  Despite  Rule  Changes 

§  1 20. 1 80    Are  rules  enforceable  If  ttiey  are 
changed  later? 

Regulations  and  contractual 
provisions  in  effet:t  at  the  time  of  a 
transaction  govern  an  SBA  loan 
financing  transaction,  notwithstanding 
subsequent  rule  or  contract  changes. 
SBA  may  conduct  an  enforcement 
action  regarding  any  violation  of 
provisions  of  regulations  or  contracts 
applicable  at  the  time,  but  no  longer  in 
effect  or  in  use. 

Loan  Applications 


120.190    Where  does  an  applicant  apply  for 
a  loan? 

An  applicant  for  a  business  loan 
should  apply  to: 

(a)  A  Lender  for  a  guaranteed  or 
immediate  participaUon  loan; 

(b)  A  CDC  for  a  504  loan; 

(c)  An  Intermediary  for  a  Microloan; 
or 

(d)  SBA  for  a  direct  loan. 

§120.191    The  contents  of  a  business  loan 
application. 

For  most  business  loans,  SBA  requires 
that  an  application  for  a  business  loan 
contain,  among  other  things,  a 
description  of  the  history  and  nature  of 
the  business,  the  amount  and  purpose  of 
the  loan,  the  collateral  offered  for  the 
loan,  current  financial  statements, 
historical  financial  statements  (or  tax 
returns  if  appropriate)  for  the  past  three 
years,  IRS  tax  verification,  and  a 
business  plan,  when  applicable. 
Personal  histories  and  financial 
statements  will  be  required  from 
principals  of  the  applicant  (and  the 
Operating  Company,  if  applicable). 

§  1 20. 1 92    Approval  or  denial. 

Applicants  receive  notice  of  approval 
or  denial  by  the  Lender,  CDC, 
Intermediary,  or  SBA,  as  appropriate. 
Notice  of  denial  will  include  the 
reasons.  If  a  loan  is  approved,  an 
Authorization  will  be  issued. 

§  1 20. 1 93    Reconsideration  after  denial. 

An  applicant  or  recipient  of  a 
business  loan  may  request 
reconsideration  of  a  denied  loan  or  loan 
modification  request  within  6  months  of 
denial.  Applicants  denied  due  to  a  size 
determination  can  appeal  that 
determination  under  part  121  of  this 
chapter.  All  others  must  be  submitted  to 
the  office  that  denied  the  original 
request.  To  prevail,  the  applicant  must 
demonstrate  that  it  has  overcome  all 
legitimate  reasons  for  denial.  Six 
months  after  denial,  a  new  application 
is  required.  If  the  reconsideration  is 
denied,  a  second  and  final 
rucunsideraliun  may  hts  cunsidurud  by 
the  Associate  Administrator  for 
Financial  Assistance  (AA/FA),  whose 
decision  is  final. 

Computerized  SBA  Forms 

§  1 20. 1 94    Use  Of  computer  forms. 

Any  Applicant  or  Participant  may  use 
computer  generated  SBA  application 
forms,  closing  forms,  and  other  forms 
designated  by  SBA  if  the  forms  are  exact 
reproductions  of  SBA  forms. 

Reporting  of  Fees 


§  120.195    Disclosure  o'  fees. 

An  Applicant  fur  »  uu-^mess  loan  must 
identify  to  SBA  the  name  of  each  Agent 
as  defined  in  part  103  of  this  chapter 
that  helped  the  applicant  obtain  the 
loan,  describing  the  services  performed, 
and  disclosing  the  amount  of  each  fee 
paid  or  to  be  paid  by  the  applicant  to 
the  Agent  in  conjunction  with  the 
performance  of  those  services. 

ScGDa'"  B — PoHcies  Specific  to  7fa) 
Leans 

Bonding  Reauirpments 

§120.200     "Via!  tyc-no<nQ  requirements 
exist  during  construction? 

On  7(a)  loans  which  finance 
construction,  the  Borrower  must  supply 
a  100  percent  payment  and  performance 
bond  and  builder's  risk  insurance, 
unless  waived  by  SBA. 

Limitations  on  Use  of  Proceeds 

§120.201     "<*•  -ancing  unsec^.-ec  c 
undersecured  loans. 

A  Borrower  may  not  use  7(a)  loan 
proceeds  to  pay  any  creditor  in  a 
position  to  sustain  a  loss  causing  a  shift 
to  SBA  of  all  or  part  of  a  potential  loss 
from  an  existing  debt. 

§120.202     Restrict  j   s  o"   oans  'or 
changes  in  ownership. 

A  Borrower  may  not  use  7(a)  loan 
proceeds  to  purchase  a  portion  of  a 
business  or  a  portion  of  another  owner's 
interest.  One  or  more  current  owners 
may  use  loan  proceeds  to  purchase  the 
entire  interest  of  another  current  owner, 
or  a  Borrower  can  purchase  ownership 
of  an  entire  business. 

Maturities:  Interest  Rates;  Loan  and 
Guarantee  Amounts 

§120.210     A'^3!  pe'ce-^tage  c'  a  .oan  may 
SBA  guarantee? 

SBA's  guarantee  percentage  must  not 
exceed  the  applicable  percentage 
established  in  section  7(a)  of  the  Act. 
The  maximum  allowable  guarantee 
percentage  on  a  loan  will  be  determined 
by  the  loan  amount.  As  of  October  12, 
1995,  the  percentages  are:  Loans  of 
$100,000  or  less  may  receive  a 
maximum  guarantee  of  80  percent.  All 
other  loans  may  receive  a  maximum 
guarantee  of  75  percent,  not  to  exceed 
$750,000,  unless  otherwrise  authorized 
by  SBA. 


§  120,21 1     What  limits  are  there  on  the 
amounts  of  direct  ioans" 

(a)  The  statutory  limit  for  direct  loans 
made  under  the  authority  of  section 
7(a)(l)-(19)  of  the  Small  Business  Act  is 
$350,000.  SBA  has  established  an 
administrative  limit  of  $150,000  for 
direct  loans.  The  AA/FA  may  authorize 
acceptance  of  an  application  up  to  the 
statutory  limit. 

(b)  The  statutory  limit  for  direct  loans 
made  under  the  authority  of  section 
7(a)(20)  is  $750,000.  SBA  has 
established  an  administrative  limit  of 
$150,000.  The  Associate  Administrator 
for  Minority  Enterprise  Development 
may  authorize  the  acceptance  of  an 
application  that  exceeds  the 
administrative  limit. 

(c)  The  statutory  limit  on  SBA's 
portion  of  an  immediate  participation 
loan  is  $350,000.  The  administrative 
limit  is  the  lesser  of  75  percent  of  the 
loan  or  $150,000.  The  AA/FA  may 
authorize  exceptions  to  the 
administrative  limit  up  to  $350,000. 

§  120  2  ■  2    wha:  limits  are  there  on  loan 

rriaturities'' 

i  lie  iciiii  of  a  loan  shall  be: 

(a)  The  shortest  appropriate  term. 
depending  upon  the  Borrower's  ability 
to  repay; 

(b)  Ten  years  or  less,  xmless  it 
finances  or  refinances  real  estate  or 
equipment  with  a  useful  life  exceeding 
ten  years;  and 

(c)  A  maximum  of  25  years,  including 
extensions.  (A  portion  of  a  loan  used  to 
acquire  or  improve  real  property  may 
have  a  term  of  25  years  plus  an 
additional  period  needed  to  complete 
the  construction  or  improvements.) 

§120  213    What  fixed  interest  rates  may  a 

Lender  charge' 

(a)  Fixed  Rates  for  Guaranteed  Loans. 
A  loan  may  have  a  reasonable  fixed 
interest  rate.  SBA  periodically  publishes 
the  maximum  allowable  rate  in  the 
Federal  Register. 

(b)  Direct  loans.  A  statutory  formula 
based  on  the  cost  of  money  to  the 
Federal  government  determines  the 
interest  rate  on  direct  loans.  SBA 
publishes  the  rate  periodically  in  the 
Federal  Register. 

§  120.214    What  conc'tir-ns  apply  for 
variable  interest  rates? 

A  Lender  may  use  a  variable  rate  of 
interest,  upon  SBA's  approval.  SBA's 


maximum  allowable  rates  apply  only  to 
the  initial  rate  on  the  date  SBA  received 
the  loan  appUcation.  SBA  shall  approve 
the  use  of  a  variable  interest  rate  under 
the  following  conditions: 

(a)  Frequency.  The  first  change  may 
occur  on  the  first  calendar  day  of  the 
month  following  initial  disbursement, 
using  the  base  rate  (see  paragraph  (c)  of 
this  section)  in  effect  on  the  first 
business  day  of  the  month.  After  that, 
changes  may  occur  no  more  often  than 
monthly. 

(b)  Range  of  fluctuation.  The  amount 
of  fluctuation  shall  be  equal  to  the 
movement  in  the  base  rate.  The 
difference  between  the  initial  rate  and 
the  ceiling  rate  may  be  no  greater  than 
the  difference  between  the  initial  rate 
and  the  floor  rate. 

(c)  Base  rate.  The  base  rate  shall  be 
the  prime  rate  in  effect  on  the  first 
business  day  of  the  month,  printed  in  a 
national  financial  newspaper  published 
each  business  day,  or  the  SBA  Optional 
Peg  Rate  which  SBA  publishes  quarterly 
in  the  Federal  Register. 

(d)  Maturities  under  7  years.  For  loans 
with  maturities  under  seven  years,  the 
maximum  interest  rate  shall  not  exceed 
two  and  one-quarter  (2  1/4)  percentage 
points  over  the  base  rate. 

(e)  Maturities  of  7  years  or  more.  For 
loans  with  maturities  of  seven  or  more 
years,  the  maximum  interest  rate  shall 
not  exceed  two  and  three-quarters  (2  3/ 
4  )  percentage  points  over  the  base  rate. 

(f)  Amortization.  Initial  amortization 
of  principal  and  interest  may  be 
recomputed  emd  reassessed  as  interest 
rates  fluctuate,  as  directed  by  SBA.  With 
prior  approval  of  SBA,  the  Lender  may 
use  certain  other  amortization  methods, 
except  that  SBA  does  not  allow  balloon 
payments. 

§  1 20.21 5    What  interest  rates  apply  to 
smaller  loans? 

For  a  loan  over  $25,000  but  not 
exceeding  $50,000,  the  interest  rate  may 
be  one  percent  more  than  the  maximum 
interest  rate  described  above.  For  a 
variable  rate  loan  of  $25,000  or  less,  the 
maximum  interest  rate  described  above 
may  be  increased  by  two  percentage 
points. 

Fees  for  Guaranteed  Loans 

§  1 20.220    Fees  that  Lender  pays  SBA. 

(a)  The  Lender  pays  a  guarantee  fee  to 
SBA  for  each  loan  as  follows: 


Guaranteed  portion  of  loan 


12  Months  or  less 


Fee  rneasured  as  percentage  of 
guaranteed  portion 


25% 


When  payat>le 


With  Guarantee 
/Vpplication. 


Lender  may  get 
fee  from  bor- 
rower 


When  SBA  Ap- 
proves Loan. 


When  SBA  refunds  fee  from  bor- 
rower 


Application  Withdrawn  or  De- 
nied.^ 


UMI 


M% 


Fed 


era! 
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Guaranteed  portion  of  loan 


More  Than  12  monttis  and  Total 
Guaranteed  Portion  Is  $80,000 
or  Less 

More  Than  12  Months  and  Amount 
o(  Guaranteed  Portion  of  Loan 
That  Is  $250,000  or  Less. 

More  Than  12  Months  and  Amount 
ol  Guaranteed  PortKXi  of  Loan 
Between  $250,000  and 

$500,000. 

More  Than  12  Months  and  Amount 
of  Guaranteed  Ponton  of  Loan 
Exceedwig  $500,000 


Fee  measured  as  percentage  of 
guaranteed  portion 


2.0%  of  Guaranteed  Portion 


3% 


3.0%  of  1st  $250,000  plus  3.5% 
of  t>alance. 


3.0%  of  1st  $250,000  plus  3.5% 
of  next  $250,000  plus  3.875% 
of  the  Amount  Exceeding 
$500,000. 


When  payat)te 


Within  90  days 
of  SBA  Ap- 
proval 

Within  90  Days 
of  SBA  Ap- 
proval. 

Within  90  Days 
of  SBA  Ap- 
proval. 

Within  90  Days 
of  SBA  Ap- 
proval. 


Lender  may  get 
fee  from  bor- 
rower 


When  SBA  refunds  tee  from  bor- 
rower 


After  First  Dis- 
bursement. 

After  First  Dis- 
bursement. 

After  First  Dis- 
bursement. 


After  First  Dis- 
bursement. 


If  Loan  Cancelled  and  Never  Dis- 
bursed. 

If  Loan  Cancelled  and  Never  Dis- 
bursed. 

If  Loan  Cancelled  and  Never  Dis- 
bursed. 


If  Loan  Cancelled  aruj  Never  Dis- 
bursed. 


± 


'  Also,  if  SBA  substantially  changes  the  Lender's  loan  terms  and  approves  the  loan,  but  the  modified  terms  are  unacceptable  to  the  Borrower 
or  Lender.  (The  Lender  must  request  refurnj  In  writing  within  30  calernlar  days  of  the  approval). 


(b)  If  the  guarantee  fee  is  not  paid, 
SBA  may  terminate  the  guarantee.  The 
Borrower  may  use  working  capital  loan 
proceeds  to  reimburse  the  Lender  for  the 
guarantee  fee.  Acceptance  of  the 
guarantee  fee  by  SBA  shall  not  waive 
any  right  of  SBA  arising  from  the 
Lender's  misconduct  or  violation  of  any 
provision  of  this  part,  the  guarantee 
agreement,  the  Authorization,  or  other 
loan  documents. 

(cl  The  Lender  shall  also  pay  SBA  an 
annual  service  fee  equal  to  0.5  percent 
of  the  outstanding  balance  of  the 
guaranteed  portion  of  each  loan.  The 
service  fee  cannot  be  charged  to  the 
Borrower.  SBA  may  institute  a  late  fee 
charge  for  delinquent  payments  of  the 
annual  service  fee  to  cover 
administrative  costs  associated  with 
collecting  delinquent  fees. 

§  1 20.221     Fees  which  the  Lander  may 
collect  from  a  loan  applicant. 

(a)  Service  and  packaging  fees.  The 
Lender  may  charge  an  applicant 
reasonable  fees  (customary  for  similar 
Lenders  in  the  geographic  area  where 
the  loan  is  being  made)  for  packaging 
and  other  services.  The  Lender  must 
advise  the  applicant  in  writing  that  the 
applicant  is  not  required  to  obtain  or 
pay  for  unwanted  services.  The 
applicant  is  responsible  for  deciding 
whether  fees  are  reasonable.  SBA  may 
review  these  fees  at  any  time.  Lender 
must  refund  any  such  fee  considered 
unreasonable  by  SBA. 

(b)  Extraordinary  servicing.  Subject  to 
prior  written  SBA  approval,  if  all  or  part 
of  a  loan  will  have  extraordinary 
servicing  needs,  the  Lender  may  charge 
the  applicant  a  service  fee  not  to  exceed 
2  percent  per  year  on  the  outstanding 
balance  of  the  part  requiring  special 
servicing. 

(c)  Out-of-pocket  expenses.  The 
Lender  may  collect  from  the  applicant 


necessary  out-of-pocket  expenses  such 
as  filing  or  recording  fees. 

(d)  Late  payment  fee.  The  Lender  may 
charge  the  Borrower  a  late  payment  fee 
not  to  exceed  5  percent  of  the  regular 
loan  payment. 

(e)  No  prepayment  fee.  The  Lender 
may  not  charge  a  fee  for  full  or  partial 
prepayment  of  a  loan. 

§  1 20.222    Fees  wtilch  ttie  Lender  or 
Associate  may  not  collect  from  the 
Borrower  or  share  with  third  parties. 

The  Lender  or  its  Associate  may  not: 

(a)  Require  the  applicant  or  Borrower 
to  pay  the  Lender,  an  Associate,  or  any 
party  designated  by  either,  any  fees  or 
charges  for  goods  or  services,  including 
insurance,  as  a  condition  for  obtaining 
an  SBA  guaranteed  loan  (unless 
permitted  by  this  part); 

(b)  Charge  an  applicant  any 
commitment,  bonus,  broker, 
commission,  referral  or  similar  fee; 

(c)  Charge  points  or  add-on  interest; 

(d)  Share  any  premium  received  from 
the  sale  of  an  SBA  guaranteed  loan  in 
the  secondary  market  with  a  Service 
Provider,  paiJcager,  or  other  loan-referral 
source;  or 

(e)  Charge  the  Borrower  for  legal 
services,  unless  they  are  hourly  charges 
for  requested  services  actually  rendered. 

Subpart  0 — Special  Purpose  Loans 
§  120.300    Statutory  authority. 

Congress  has  authorized  several 
special  purpose  programs  in  various 
Subsections  of  section  7(a)  of  the  Act. 
Generally,  7(a)  loan  policies,  eligibility     " 
requirements  and  credit  criteria 
enumerated  in  Subpart  B  of  this  part 
apply  to  these  programs.  The  sections  of 
this  subpart  prescribe  the  special 
conditions  applying  to  each  special 
purpose  program.  As  with  other 
business  loans,  special  purpose  loans 


are  available  only  to  the  extent  funded 
by  annual  appropriations. 

Disabled  Assistance  Loan  Program  (DAL) 

§120.310    Wtiat  assistance  is  available  for 
the  disabled? 

Section  7(a)(10)  of  the  Act  authorizes 
SBA  to  guarantee  or  make  direct  loans 
to  the  disabled.  SBA  distinguishes  two 
kinds  of  assistance: 

(a)  DAL-1.  DAL-1  Financial 
Assistance  is  available  to  non-profit 
public  or  private  organizations  for 
disabled  individuals  that  employ  such 
individuals;  or 

(b)  DAL-2.  DAL-2  Financial 
Assistance  is  available  to: 

(1)  Small  businesses  wholly  owned  by 
disabled  individuals;  and 

(2)  Disabled  individuals  to  establish, 
acquire,  or  operate  a  small  business. 

§120.311     Definitions. 

(a)  Organization  for  the  disabled 
means  one  which: 

(1)  Is  organized  under  federal  or  state 
law  to  operate  in  the  interest  of  disabled 
individuals; 

(2)  Is  non-profit; 

(3)  Employs  disabled  individuals  for 
seventy-five  percent  of  the  time  needed 
to  produce  commodities  or  services  for 
sale;  and 

(4)  Complies  with  occupational  and 
safety  standards  prescribed  by  the 
Department  of  Labor. 

(d)  Disabled  individual  means  a 
person  who  has  a  permanent  physical, 
mental  or  emotional  impairment,  defect, 
ailment,  disease  or  disability  which 
limits  the  type  of  employment  for  which 
the  person  would  otherwise  be 
qualified. 

§  1 20.31 2    D A  L-1  use  of  proceeds  and 
other  program  conditions. 

(a)  DAL-1  applicants  must  submit 
appropriate  documents  to  establish 
program  eligibility. 


UMI 


(b)  Generally,  applicants  may  use  loan 
proceeds  for  any  7(a)  loan  purposes. 
Loan  proceeds  may  not  be  used: 

(1)  To  purchase  or  construct  facilities 
if  construction  grants  and  mortgage 
assistance  are  available  from  another 
Federal  source;  or 

(2)  For  supportive  services  (expenses 
incurred  by  a  DAL-1  organization  to 
subsidize  wages  of  low  producers, 
health  and  rehabilitation  services, 
management,  training,  education,  and 
housing  of  disabled  workers). 

(c)  SBA  does  not  consider  a  DAL-1 
organization  to  have  a  conflict  of 
interest  if  one  or  more  of  its  Associates 
is  an  Associate  of  the  Lender. 

§  120.313     DAL-2  use  ot  o'oceeds  and 
other  program  conditions. 

(a)  The  DAL-2  loan  proceeds  may  be 
used  for  any  7(a)  loan  purposes. 

(b)  An  applicant  may  use  DAL-2  loan 
proceeds  to  acquire  an  eligible  small 
business  without  complying  with  the 
change  of  ownership  conditions  in 
§120.202. 

(c)  A  DAL-2  applicant  must  submit 
evidence  from  a  physician,  psychiatrist, 
or  other  qualified  professional  as  to  the 
permanent  nature  of  the  disability  and 
the  limitation  it  places  on  the  applicant. 

§  120.314    Resolving  doubts  aDCu' 
creditworthiness. 

For  the  purpose  of  the  DAL  Program, 
SBA  shall  resolve  doubts  concerning  the 
creditworthiness  of  an  applicant  in 
favor  of  the  applicant.  However,  the 
applicant  must  present  satisfactory 
evidence  of  repayment  ability.  Personal 
guarantees  of  Associates  are  not 
required  for  purposes  of  DAL-1 
financial  assistance. 

§  120.315    Interest  rate  and  loan  limit 

The  interest  rate  on  direct  DAL  loans 
is  three  percent.  There  is  an 
administrative  limit  of  $150,000  on  a 
direct  DAL  loan. 

Businesses  Owned  by  Low  Income 
Individuals 

§120.320    Policy. 

Section  7(a)(ll)  of  the  Act  authorizes 
SBA  to  guarantee  or  make  direct  loans 
to  establish,  preserve  or  strengthen 
small  business  concerns: 

(a)  Located  in  an  area  having  high 
unemployment  according  to  the 
Department  of  Labor; 

(b)  Located  in  an  area  in  which  a  high 
percentage  of  individuals  have  a  low 
income  inadequate  to  satisfy  basic 
family  needs;  and 

(c)  More  than  50  percent  owned  by 
low  income  individuals. 

Energy  Conservation 


§  120.330     Who  =s  eiigble  for  an  energy 
conservation  loan? 

OD/A  iiiay  JUdke  oi  guaranttib  ioans  to 
assist  a  small  business  to  design, 
engineer,  manufacture,  distribute, 
market,  install,  or  service  energy  devices 
or  techniques  designed  to  conserve  the 
Nation's  energy  resources. 

§  1 20  331     Ana!  aevictiS  or  techniques  are 
eligible  for  a  ioa'-' 

Eligible  energy  conservation  devices 
or  techniques  include: 

(a)  Solar  thermal  equipment; 

(b)  Photovoltaic  cells  and  related 
equipment; 

(c)  A  product  or  service  which 
increases  the  energy  efficiency  of 
existing  equipment,  methods  of 
operation  or  systems  which  use  fossil 
fuels,  and  which  is  on  the  Energy 
Conservation  Measures  list  of  the 
Secretary  of  Energy; 

(d)  Equipment  producing  energy  from 
wood,  biological  waste,  grain  or  other 
biomass  energy  sources; 

(e)  Equipment  for  cogeneration  of 
energy,  district  heating  or  production  of 
energy  from  industrial  waste; 

(0  Hydroelectric  power  equipment; 

(g)  Wind  energy  conversion 
equipment;  and 

(h)  Engineering,  architectural, 
consulting,  or  other  professional 
services  necessary  or  appropriate  for 
any  of  the  devices  or  techniques  in 
paragraphs  (a)  through  (g)  of  this 
section. 

§  1 20  332     A  hat  are  the  eligible  uses  of 
proceeds? 

(a)  Acquire  property.  The  Borrower 
may  use  the  loan  proceeds  to  acquire 
land  necessary  for  imminent  plant 
construction,  buildings,  machinery, 
equipment,  furniture,  fixtures,  facilities, 
supplies,  and  material  needed  to 
accomplish  any  of  the  eligible  program 
purposes  in  §  120.330. 

(b)  Research  and  development.  Up  to 
30%  of  loan  proceeds  may  be  used  for 
research  and  development: 

(1)  Of  an  existing  product  or  service; 
or 

(2)  A  new  product  or  service. 

(c)  Working  capital.  The  Borrower 
may  use  proceeds  for  working  capital 
for  entering  or  expanding  in  the  energy 
conservation  market. 

§  •  2C  333     '■  -e  there  any  special  credit 
criteria? 

In  addition  to  regular  credit 
evaluation  criteria,  SBA  shall  weigh  the 
greater  risk  associated  with  energy 
projects.  SBA  shall  consider  such 
factors  as  quality  of  the  product  or 
service,  technical  qualifications  of  the 


applicant's  manageinenl.  sales 
projections,  and  financial  status. 

Export  Wo:'  ■"<?  Capital  Program  (EWCP) 

§  1 20. 340    What  is  the  Export  Working 
Capital  Program? 

Under  the  EWCP,  SBA  guarantees 
short-term  working  capital  loans  made 
by  partieipating  lenders  to  exporters 
(section  7(a)(14)  of  the  Act).  Loan 
maturities  may  be  for  up  to  three  years 
with  annual  renewals.  Proceeds  can  be 
used  only  to  finance  export  transactions. 
Loans  can  be  for  single  or  multiple 
export  transactions.  An  export 
transaction  is  the  production  and 
payment  associated  with  a  sale  of  goods 
or  services  to  a  foreign  buyer. 

§  1 20.341    Who  Is  eligible? 

In  addition  to  the  eligibility  criteria 
applicable  to  all  7(a)  loans,  an  applicant 
must  be  in  business  for  one  full  year  at 
the  time  of  application,  but  not 
necessarily  in  the  exporting  business. 
SBA  may  waive  this  requirement  if  the 
applicant  has  sufficient  export  trade 
experience  or  other  managerial 
experience. 

§  1 20.342    What  are  eligible  uses  of 
proceeds? 
Loan  proceeds  may  be  used: 

(a)  To  acquire  inventory; 

(b)  To  pay  the  manufacturing  costs  of 
goods  for  export; 

(c)  To  purchase  goods  or  services  for 

export  r 

(d)  To  support  standby  letters  of 
credit; 

(e)  For  pre-shipment  working  capital; 

and 

(f)  For  post-shipment  foreign  accounts 
receivable  financing. 

§120.343    CoiiateraL 

A  Borrower  must  give  SBA  a  first 
security  interest  sufficient  to  cover  100 
percent  of  the  EWCP  loan  amount  (such 
as  insured  accounts  receivable  or  letters 
of  credit).  Collateral  must  be  located  in 
the  United  States,  its  territories  or 
possessions. 

§  1 20.344    Unique  requirements  of  the 
EWCP. 

(a)  An  applicant  must  submit  cash 
Oow  projections  to  support  the  need  for 
the  loan  and  the  ability  to  repay.  After 
the  loan  is  made,  the  loan  recipient 
must  submit  continual  progress  reports. 

(b)  SBA  does  not  limit  the  amount  of 
extraordinary  servicing  fees,  as 
referenced  in  §  120.221(b),  under  the 

EWCP. 

(c)  SBA  does  not  prescribe  the  interest 
rates  for  the  EWCP,  but  will  monitor 
these  rates  for  reasonableness. 

International  Trade  Loans 


3246       Federal  Register  /  Vol    61.  No.  21  /  Wednesday,  faniiarv  31.  1996  /  Rules  and  Regulations 


tederai  Register  /  Vol.  61,  No.  21  /  Wednesday,  January  31,  1996  /  Rules  and  Regulations       3247 


§120.343     POUcy. 

Section  7(aJ(  16)  of  the  Act  authorizes 
SBA  to  gudruntbtt  luaiit>  to  small 
businesses  that  are: 

(al  Engaged  or  preparing  to  engage  in 
international  trade;  or 

(b)  Adversely  affected  by  import 
competition. 

§120.346     Eligibility. 

(a)  An  applicant  must  establish  that: 

(1)  The  loan  proceeds  will 
significantly  expand  an  existing  export 
market  or  develop  new  export  markets; 
or 

(2)  The  applicant  business  is 
adversely  affected  by  import 
competition;  and 

(3)  Upgrading  facilities  or  equipment 
will  improve  the  applicant's 
competitive  position. 

(b)  The  applicant  must  have  a 
business  plan  reasonably  supporting  its 
projected  exp>ort  sales. 

$120,347    Um  of  proc«eds. 

The  Borrower  may  use  loan  proceeds 
to  acquire,  construct,  renovate, 
modernize,  improve,  or  expand  facilities 
and  equipment  to  be  used  in  the  United 
States  to  produce  goods  or  services 
involved  in  international  trade,  and  to 
develop  and  penetrate  foreign  markets. 

§  1 20.348    Amount  of  guarantee. 

SBA  can  guarantee  up  to  $1,250,000 
for  a  combination  of  fixed-asset 
financing  and  working  capital,  supplies 
and  EWCP  assistance.  The  fixed-asset 
portion  of  the  loan  cannot  exceed 
$1,000,000  and  the  non-fixed-asset 
portion  cannot  exceed  $750,000. 

Qualified  Employee  Trusts  (ESOP) 

§120.350    Policy. 

Section  7(a)(15)  of  the  Act  authorizes 
SBA  to  guarantee  a  loan  to  a  qualified 
employee  trust  ("ESOP")  to: 

(a)  Help  finance  the  growth  of  its 
employer's  small  business;  or 

(b)  Purchase  ownership  or  voting 
control  of  the  employer. 

§120.351    Oenmtions. 

All  terms  specific  to  ESOPs  have  the 
same  definition  for  purposes  of  this 
section  as  in  the  Internal  Revenue 
Service  (IRS)  Code  (title  26  of  the 
United  States  Code)  or  regulations  (26 
CFR  chapter  I). 

§  1 20.352    Use  of  proc«eds. 

Loan  proceeds  may  be  used  for  two 
purposes. 

(a)  Qualified  employer  securities.  A 
qualified  employee  trust  may  relend 
loan  proceeds  to  the  employer  by 
purchasing  qualified  employer 
securities.  The  small  business  concern 


iiiay  use  these  funds  tui  any  general  /(a) 
purpose. 

(b)  Control  of  employer.  A  qualified 
employee  trust  may  use  loan  proceeds 
to  purchase  a  controlling  interest  (51 
percent)  in  the  employer.  Ownership 
and  control  must  vest  in  the  trust  by  the 
time  the  loan  is  repaid. 

§120.353    Eligibility. 

SBA  may  assist  a  qualified  employee 
trust  (or  equivalent  trust)  that  meets  the 
requirements  and  conditions  for  an 
ESOP  prescribed  in  all  applicable  IRS, 
Treasury  and  Department  of  Labor 
(DOL)  regulations.  In  addition,  the 
following  conditions  apply: 

(a)  The  small  business  must  provide 
the  funds  needed  by  the  trust  to  repay 
the  loan;  and 

(b)  The  small  business  must  provide 
adequate  collateral. 

§120.354    CredltwortfilnMS. 

In  determining  repayment  ability, 
SBA  shall  not  consider  the  personal 
assets  of  the  employee-owners  of  the 
trust.  SBA  shall  consider  the  earnings 
history  and  projected  future  earnings  of 
the  employer  small  business.  SBA  may 
consider  the  business  and  management 
experience  of  the  employee-owners. 

Veterans  Loan  Program 

$120,360    Which  veterans  are  eligible? 

SBA  may  guarantee  or  make  direct 
loans  to  a  small  business  51  percent 
owned  by  one  or  more  of  the  following 
eligible  veterans: 

(a)  Vietnam-era  veterans  who  served 
for  a  period  of  more  than  180  days 
between  August  5, 1964,  and  May  7, 
1975,  and  were  discharged  other  than 
dishonorably; 

(b)  Disabled  veterans  of  any  era  with 
a  minimum  compensable  disability  of 
30  percent;  or 

(c)  A  veteran  of  any  era  who  was 
discharged  for  disability. 

$  1 20.361    Other  conditions  of  eligibility. 

(a)  Management  and  daily  operations 
of  the  business  must  be  directed  by  one 
or  more  of  the  veteran  owners  whose 
veteran  status  was  used  to  qualify  for 
the  loan. 

(b)  This  direct  loan  program  is 
available  only  if  private  sector  financing 
and  guaranteed  loans  are  not  available. 

(c)  A  veteran  may  qualify  only  once 
for  this  program  on  a  direct  loan  basis. 

Pollution  Control  Program 

§120.370    Policy. 

Section  7(a)(12)  of  the  Act  authorizes 
SBA  to  guarantee  loans  up  to  $1,000,000 
to  an  eligible  small  business  to  plan, 
design  or  install  a  pollution  control 


lacility.  An  applicant  must  meet  the 
eligibility  requirements  for  7(a)  loans. 

L^ans  to  Participants  in  the  8(a)  Program 
§120.375    Policy. 

Section  7(a)(20)  of  the  Act  authorizes 
SBA  to  provide  direct  (unilaterally  or 
together  with  Lenders)  or  guaranteed 
loans  to  firms  participating  in  the  8(a) 
Program. 

$120,376    Special  requlrenwnts. 

The  following  special  conditions 
apply  (otherwise,  7(a)  loan  eligibility 
criteria  apply): 

(a)  The  Associate  Administrator  of 
Minority  Enterprise  Development 
("MED")  may  waive  the  direct  loan 
administrative  ceiling  of  $150,000,  and 
raise  it  to  $750,000. 

(b)  The  SBA  portion  of  a  guaranteed 
loan  must  not  exceed  $750,000. 

(c)  The  interest  rate  on  a  guaranteed 
loan  shall  be  the  same  as  on  7(a) 
guaranteed  business  loans.  The  interest 
rate  on  a  direct  loan  shall  be  one  percent 
less  than  on  a  regular  direct  loan. 

(d)  For  a  direct  loan  or  SBA's  portion  ■ 
of  an  immediate  participation  loan,  SBA 
shall  subordinate  its  security  interest  on 
all  collateral  to  other  debt  of  the 
applicant. 

1 1 20.377    Use  of  proceeds. 

The  loan  proceeds  shall  not  be  used 
for  debt  reRnancing.  Only  a 
manufacturing  concern  may  use  loan 
proceeds  for  working  capital. 

Defense  Economic  Transition  Assistance 
§120.380    Program. 

Section  7(a)(21)  of  the  Act  authorizes 
SBA  to  guarantee  loans  to  help  eligible 
small  businesses  transition  from  defense 
to  civilian  markets,  or  eligible 
individuals  adversely  impacted  by  base 
closures  or  defense  cutbacks  to  acquire 
or  open  and  operate  a  small  business. 

$120,381     Eligibility. 

(a)  Eligible  small  businesses.  A  small 
business  is  eligible  if  it  has  been 
detrimentally  impacted  by  the  closure 
(or  substantial  reduction)  of  a 
Department  of  Defense  installation,  or 
the  termination  (or  substantial 
reduction)  of  a  Department  of  Defense 
Program  on  which  the  small  business 
was  a  prime  contractor,  subcontractor, 
or  supplier  at  any  tier. 

(b)  Eligible  individual.  An  eligible 
individual,  for  purposes  of  this  program, 
includes  the  following  persons 
involuntarily  separated  from  their 
position  or  voluntarily  terminated  under 
a  program  offering  inducements  to 
encourage  early  retirement: 
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(1)  A  member  of  the  Armed  Forces  of 
the  United  States  (honorably 
discharged); 

(2)  A  civilian  employee  of  the 
Department  of  Defense;  or 

(3)  An  employee  of  a  prime 
contractor,  sub-contractor,  or  supplier  at 
any  tier  of  a  Department  of  Defense 
program. 

(c)  Defense  loan  and  technical 
assistance  (DELTA).  The  DELTA 
program  provides  financial  and 
technical  assistance  to  defense 
dependent  small  businesses  which  have 
been  adversely  affected  by  defense 
reductions.  The  goal  of  the  program  is 
to  assist  these  businesses  to  diversify 
into  the  commercial  market  while 
remaining  part  of  the  defense  industrial 
base.  Complete  information  on 
eligibiUty  and  other  rules  is  available 
from  each  SBA  district  office. 

§120.382     Repayment  ability. 

SBA  shall  resuive  reasonable  doubts 
concerning  the  small  business'  proposed 
business  plan  for  transition  to  non- 
defense-related  markets  in  favor  of  the 
loan  applicant  in  determining  the  sound 
value  of  the  proposed  loan. 

§  1 20.383    Restrictions  on  loan  processing. 

Since  greater  risk  may  be  associated 
with  a  loan  to  an  applicant  under  this 
program,  a  Certified  Lender  or  Preferred 
Lender  shall  not  make  a  defense 
economic  assistance  loan  under  the  PLP 
or  CLP  programs. 


CapLines  Program 


I 


§120.390     Rovoivmg  creflit 

(a)  CapLines  finances  eligible  small 
businesses'  short-term,  revolving  and 
non-revolving  working-capital  needs. 
SBA  regulations  governing  the  7(a)  loan 
program  govern  business  loans  made 
under  this  program.  Under  CapLines, 
SBA  generally  can  guarantee  up  to 
$750,000. 

(b)  CapLines  proceeds  can  be  used  to 
finance  the  cyclical,  recurring,  or  other 
identifiable  short-term  operating  capital 
needs  of  small  businesses.  Proceeds  can 
be  used  to  create  current  assets  or  used 
to  provide  financing  against  the  current 

Builders  Loan  Program 

§  120.391     What  Is  the  Bmiaers  uoan 
Program? 

Under  section  7(a)(9)  of  the  Act,  SBA 
may  make  or  guarantee  loans  to  finance 
small  general  contractors  to  construct  or 
rehabilitate  residential  or  commercial 
property  for  resale.  This  program 
provides  an  exception  under  specified 
conditions  to  the  general  rule  against 
financing  investment  property. 
"Construct"  and  "rehabilitate"  mean 


only  work  done  on-site  to  the  structiu^, 
utility  connections  and  landscaping. 

§  1 20.392  Who  may  apply? 

-\  construction  contractor  or  home- 
builder  with  a  past  history  of  profitable 
construction  or  rehabilitation  projects  of 
compairable  type  and  size  may  apply. 
An  applicant  may  subcontract  the  work. 
Subcontracts  in  excess  of  $25,000  may 
require  100  percent  payment  and 
performance  bonds. 

§120  393    Are 'here  soeclal  application 

requirements'' 

(a)  An  applicant  must  submit 
documentation  from: 

(1)  A  mortgage  lender  indicating  that 
permanent  mortgage  money  is  available 
to  qualified  purchasers  to  buy  such 
properties; 

(2)  A  real  estate  broker  indicating  that 
a  market  exists  for  the  proposed 
building  and  that  it  will  be  compatible 
with  its  neighborhood;  and 

(3)  An  architect,  appraiser  or  engineer 
agreeing  to  make  inspections  and 
certifications  to  support  interim 
disbursements. 

(b)  The  Borrower  may  substitute  a 
letter  from  a  qualified  Lender  for  one  or 
more  of  the  letters. 

§  120  394    What  a'-P'  the  eligible  uses  of 
proceeds? 

A  Borrower  must  use  the  loan 
proceeds  solely  to  acquire,  construct  or 
substantially  rehabilitate  an  individual 
residential  or  commercial  building  for 
sale.  "Substantial"  means  rehabilitation 
expenses  of  more  than  one-third  of  the 
purchase  price  or  fair  market  value  at 
the  time  of  the  application.  A  Borrower 
may  use  up  to  20  percent  of  the 
proceeds  to  acquire  land,  and  up  to  5 
percent  for  community  improvements 
such  as  curbs  and  sidewalks. 

§^20395    What 's  SEi's  collateral 

position? 

SBA  will  require  a  lien  on  the 
building  which  must  be  in  no  less  than 

a  sficond  nosition. 

§120.396    Wnai  I s  the  term  of  the  loan? 
The  loan  must  not  exceed  sixty  (60) 
months  plus  the  estimated  time  to 
comDlpte  constniction  or  rehabilitation. 

§120  39'     A rp  tnere  any  special 

restnctions' 

Ine  Dorrower  must  not  use  loan 
proceeds  to  purchase  vacant  land  for 
possible  future  construction  or  to 
operate  or  hold  rental  property  for 
future  rehabilitation.  SBA  may  allow 
rental  of  the  property  only  if  the  rental 
will  improve  the  ability  to  sell  the 
property.  The  sale  must  be  a  legitimate 
change  of  owTiership. 


Subpart  D — Lenders 

§  1 20.400    Loan  Guarantee  Agreements. 

SBA  may  enter  into  a  Loan  Guarantee 
Agreement  writh  a  Lender  to  make 
deferred  participation  (guaranteed) 
loans.  Such  an  agreement  does  not 
obligate  SBA  to  participate  in  any 
specific  proposed  loan  that  a  Lender 
may  submit.  The  existence  of  a  Loan 
Guarantee  Agreement  does  not  limit 
SBA's  rights  to  deny  a  specific  loan  or 
establish  general  policies.  See  also 
§§  120.441(b)  and  120.451(d)  concerning 
Supplemental  Guarantee  Agreements. 

Participation  Criteria 

§120.410    Requirements  for  all 
participating  Lenders. 

A  Lender  must: 

(a)  Have  a  continuing  ability  to 
evaluate,  process,  close,  disburse, 
service  and  liquidate  small  business 
loans; 

(b)  Be  open  to  the  pubHc  for  the 
making  of  such  loans  (not  be  a  financing 
subsidiary,  engaged  primarily  in 
financing  the  operations  of  an  affiliate); 

(c)  Have  continuing  good  character 
and  reputation,  and  otherwise  meet  and 
maintain  the  ethical  requirements  of 
§120.140;  and 

(d)  Be  supervised  and  examined  by  a 
State  or  Federal  regulatory  authority, 
satisfactory  to  SBA. 

§  120.41 1    Preferences. 

An  agreement  to  participate  under  the 
Act  may  not  establish  any  Preferences  in 
favor  of  the  Lender. 

§  1 20.41 2    Other  services  Lenders  may 
provide  Borrowers. 

Subject  to  §  120.140  Lenders,  their 
Associates  or  the  designees  of  either 
may  provide  services  to  and  contract  for 
goods  with  a  Borrower  only  after  full 
disbursement  of  the  loan  to  the  small 
business  or  to  an  account  not  controlled 
by  the  Lender,  its  Associate,  or  the 
designee.  A  Lender,  an  Associate,  or  a 
designee  providing  such  services  must 
do  so  under  a  written  contract  with  the 
small  business,  based  on  time  and 
hourly  charges,  and  must  maintain  time 
and  billing  records  for  examination  by 
SBA.  Fees  cannot  exceed  those  charged 
by  established  professional  consultants 
providing  similar  services.  See  also 
§120.195. 

§  1 20.41 3    Advertisement  of  relationship 
with  SBA. 

A  Lender  may  refer  in  its  advertising 
to  its  participation  with  SBA.  The 
advertising  may  not: 

(a)  State'or  imply  that  the  Lender,  or 
any  of  its  Borrowers,  has  or  wdll  receive 
preferential  treatment  from  SBA; 
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(b)  Be  false  or  misleading:  or 

(c)  Make  use  of  SB  A's  seal. 

Pled^ntt  Notes  or  Transferring 
Unguaranteed  Portion 

;  1  ?o  4?0    Rnanclnga  by  NofxtoposHory 

laj  .A  imall  Business  Lending 
Company  regulated  by  SBA  or  a 
Business  and  Industrial  Development 
Company  ("Nondepository  Lender") 
may  pledge  the  notes  evidencing  SBA 
guaranteed  loans  or  sell  the 
unguaranteed  portions  of  such  loans  if 
SBA.  notwithstanding  the  provisions  of 
§  120.453(c).  in  its  sole  discretion,  gives 
its  prior  written  consent.  The  Lender 
must  be  secure  financially  and  have  a 
history  of  compliance  with  SBA's 
regulations  and  any  other  applicable 
state  or  Federal  statutory  and  regulatory 
requirements. 

(d)  The  Nondepository  Lender,  SBA. 
and  any  third  party  involved  in  the 
transaction,  as  determined  by  SBA  in  its 
sole  discretion,  must  enter  into  a  written 
agreement  satisfactory  to  SBA 
acknowledging  SBA's  interest  as 
guarantor  of  the  subject  loans  and 
accepting  that  all  relevant  third  parties 
agree  to  recognize  and  uphold  those 
interests  under  the  Act,  this  part,  and 
the  contractual  provisions  of  SBA's 
Loan  Guarantee  Agreement.  In  any  such 
agreement,  the  parties  must  agree  to  the 
following  conditions: 

(1)  The  Nondepository  Lender,  SBA, 
or  a  third  party  custodian  agreeable  to 
SBA,  will  hold  all  pertinent  Loan 
Instruments,  and  the  Nondepository 
Lender  will  continue  to  service  the 
loans  after  the  pledge  or  transfer  is 
made;  and 

(2)  The  Nondepository  Lender  must 
retain  an  economic  risk  in  and  bear  the 
ultimate  risk  of  loss  on  the 
unguaranteed  portions.  This  must  be 
demonstrated  to  SBA's  satisfaction  by 
establishing  a  sufficient  reserve  fund  at 
the  time  of  sale  of  the  unguaranteed 
portions  and,  in  the  case  of  pledging 
notes,  by  retaining  all  of  the  economic 
interest  in  the  unguaranteed  portion  of 
any  loan  which  a  note  evidences. 

(c)  The  Nondepository  Lender  may 
not  use  SBA  guaranteed  loans  or  the 
collateral  supporting  such  loans  as 
collateral  for  any  borrowing  not  related 
to  financing  of  the  guaranteed  or 
unguaranteed  portion  of  SBA  loans. 

Miscellaneous  Provisions 

§120.430    SBA  access  to  Lender  tiles. 

A  Lender  must  allow  SBA's 
authorized  representatives,  during 
normal  business  hours,  access  to  its  files 
to  review,  inspect  and  copy  all  records 
and  documents  relating  to  SBA 
guaranteed  loans. 


§  1 2a431    Suspension  or  rsvocation  of 
sllgiblllly  to  p8rtk:lpats. 

SBA  may  suspend  or  revoke  the 
eligibility  of  a  Lender  to  participate  in 
the  7(a)  program  because  of  a  violation 
of  SBA  regulations,  a  breach  of  any 
agreement  with  SBA,  a  change  of 
circumstance  resulting  in  the  Lender's 
inability  to  meet  operational 
requirements,  or  a  failure  to  engage  in 
prudent  lending  practices.  Proceedings 
for  such  purposes  will  be  conducted  in 
accordance  with  the  provisions  of  part 
134  of  this  chapter.  A  suspension  or 
revocation  will  not  invalidate  a 
guarantee  previously  provided  by  SBA. 

Certified  Lenders  Program  (CLP) 

§  1 20.440    What  Is  ttw  Certified  Lenders 
Program? 

Under  the  Certified  Lenders  Program 
(CLP),  designated  Lenders  process, 
close,  service,  and  may  liquidate,  SBA 
guaranteed  loans.  SBA  gives  priority  to 
applications  and  servicing  actions 
submitted  by  Lenders  under  this 
program,  and  attempts  to  respond 
within  three  days  of  submission  to  SBA. 
All  other  rules  in  this  part  120  relating 
to  the  operations  of  Lenders  apply  to 
CLP  Lenders. 

§  1 20.441     How  does  a  Lander  beconte  a 
CLP  Lender? 

(a)  An  SBA  field  office  may  nominate 
a  Lender  or  a  Lender  may  request  a  field 
office  to  consider  it  for  CLP  status.  SBA 
district  directors  may  approve  and 
renew  a  Lender's  CLP  status.  The 
district  director  will  consider  whether 
the  Lender: 

(1)  Has  the  ability  to  process,  close, 
service  and  liquidate  loans; 

(2)  Has  a  satisfactory  performance 
history  with  SBA,  including  the 
submission  of  complete  and  accurate 
loan  guarantee  application  packages: 

(3)  Has  an  acceptable  SBA  purchase 
rate;  and 

(4)  Has  shown  the  ability  to  work  well 
with  the  local  SBA  office. 

(b)  If  the  district  director  does  not 
approve  a  request  for  CLP  status,  the 
Lender  may  appeal  to  the  AA/FA. 
whose  decision  will  be  final.  If  SBA 
grants  CLP  status,  it  applies  only  in  the 
field  office  that  processed  the  CLP 
designation.  A  CLP  Lender  must  execute 
a  Supplemental  Guarantee  Agreement 
that  will  specify  a  term  not  to  exceed 
two  years. 

§  120.442    Suspension  or  revocation  of 
CLP  status. 

The  AA/FA  may  suspend  or  revoke 
CLP  status  upon  written  notice 
providing  the  reasons  at  least  10 
business  days  prior  to  the  effective  date 
of  the  suspension  or  revocation.  Reasons 


for  suspension  or  revocation  may 
include  a  loan  performance  record 
unacceptable  to  SBA,  failure  to  make 
the  required  number  of  loans  under  the 
expedited  procedures,  or  violations  of 
applicable  statutes,  regulations  or 
published  SBA  policies  and  procedures. 
A  CLP  Lender  may  appeal  the 
suspension  or  revocation  made  under 
this  section  under  procedures  found  in 
part  134  of  this  chapter.  The  action  of 
the  AA/FA  remains  in  effect  pending 
resolution  of  the  appeal. 

Preferred  Lenders  Program  (PLP) 

$  1 20.450    What  Is  the  Preferred  Lenders 
Program? 

Under  the  Preferred  Lenders  Program 
(PLP).  designated  Lenders  process, 
close,  service,  and  liquidate  SBA 
guaranteed  loans  with  reduced 
requirements  for  documentation  lo  and 
prior  approval  by  SBA. 

§120.451     How  does  a  Lender  t>ecome  a 
PLP  Lender? 

(a)  /Vn  SBA  field  office  serving  the 
area  in  which  a  Lender's  office  is 
located  can  nominate  the  Lender,  or  a 
Lender  can  request  a  field  office  to 
consider  it  for  PLP  status.  The  SBA  field 
office  will  forward  its  recommendation 
to  an  SBA  centralized  loan  processing 
center  which  will  submit  its 
recommendation  and  supporting 
documentation  to  the  AA/FA  for  final 
decision. 

(b)  In  making  its  decision,  SBA 
considers  whether  the  Lender: 

(1)  Has  the  required  ability  to  process, 
close,  service  and  liquidate  loans; 

(2)  Has  the  ability  to  develop  and 
analyze  complete  loan  packages:  and 

(3)  Has  a  satisfactory  performance 
history  with  SBA. 

(c)  If  the  Lender  is  approved,  the  AA/ 
FA  will  designate  the  area  in  which  it 
can  make  PLP  loans. 

(d)  Before  it  can  operate  as  a  PLP 
Lender,  the  approved  Lender  must 
execute  a  Supplemental  Guarantee 
Agreement,  which  will  specify  a  term 
not  to  exceed  two  years. 

(e)  When  a  PLP's  Supplemental 
Guarantee  Agreement  expires,  SBA  may 
recertify  it  as  a  PLP  Lender  for  an 
additional  term  not  to  exceed  two  years. 
Prior  to  recertification,  SBA  will  review 
a  PLP  Lender's  loans,  policies  and 
procedures.  The  recertification  decision 
of  the  AA/FA  is  final. 

(f)  A  PLP  Lender  may  request  an 
expansion  of  the  territory  in  which  it 
can  process  PLP  loans  by  submitting  its 
request  to  a  loan  processing  center.  The 
center  will  obtain  the  recommendation 
of  each  SBA  office  in  the  area  into 
which  the  PLP  Lender  would  like  to 
expand  its  PLP  operations.  The  center 


will  forward  the  recommendations  to 
the  AA/FA  for  final  decision.  If  a  PLP 
Lender  is  not  a  CLP  Lender  in  a  territory 
into  which  it  seeks  to  expand  its  PLP 
status,  it  automatically  obtains  CLP 
status  in  that  territory  when  it  is  granted 
PLP  status  for  the  territory. 

§  120.452    What  are  the  requirements  of 
PLP  loan  processing? 

(a)  Subparts  A  and  B  of  this  part 
govern  the  making  of  PLP  loans,  except 
for  the  following: 

(1)  Certain  types  of  businesses,  loans, 
and  loan  programs  are  not  eligible  for 
PLP,  as  detailed  in  published  SBA 
policy  and  procedures. 

(2)  A  Lender  may  not  make  a  PLP 
business  loan  which  reduces  its  existing 
credit  exposure  for  any  Borrower, 
except  in  cases  where  an  interim  loan(s) 
has  been  made  for  other  than  real  estate 
construction  purposes  to  the  Borrower 
which  was  approved  by  the  Lender 
within  90  days  of  receipt  of  the  issuance 
fo  a  subsequent  PLP  loan  number. 

(3)  SBA  will  not  guarantee  more  than 
the  specified  statutory  percentage  of  any 
PLP  loan. 

(b)  A  PLP  Lender  notifies  SBA  of  its 
approval  of  a  PLP  loan  by  submitting  to 
SBA's  loan  processing  center 
appropriate  documentation  signed  by 
two  of  the  PLP's  authorized 
representatives.  SBA  will  attach  the 
SBA  guarantee  and  notify  the  PLP 
Lender  of  the  SBA  loan  number  (if  it 
does  not  identify  a  problem  with 
eligibility,  and  funds  are  available). 

(c)  The  PLP  Lender  is  responsible  for 
all  PLP  loan  decisions  regarding 
eligibility  (including  size)  and 
creditworthiness.  The  PLP  Lender  is 
also  responsible  for  confirming  that  all 
PLP  loan  closing  decisions  are  correct, 
and  that  it  has  complied  with  all 
requirements  of  law  and  SBA 
regulations. 

§  120  453     What  are  the  requirements  o»  a 
PLP  Lenocf    n  servicing  and  iiquidating 
>BA  guaranteed  loans? 

1  he  PLP  Lender  must  service  and 
liquidate  its  SBA  guaranteed  loan 
portfolio  (including  its  non-PLP  loans) 
using  generally  accepted  commercial 
banking  standards  employed  by  prudent 
lenders.  The  PLP  Lender  must  liquidate 
any  defaulted  SBA  guaranteed  loan  in 
its  portfolio  unless  SBA  advises  in 
writing  that  SBA  will  liquidate  the  loan. 
The  PLP  Lender  must  submit  a 
liquidation  plan  to  SBA  prior  to 
commencing  liquidation  action.  The 
PLP  Lender  may  take  any  necessary 
servicing  action,  or  liquidation  action 
consistent  with  a  plan,  for  any  SBA 
guaranteed  loan  in  its  portfolio,  except 
it  may  not: 


(a)  Take  any  action  that  confers  a 
Preference  on  the  Lender; 

(b)  Accept  a  compromise  settlement 
without  prior  vmtten  SBA  consent;  and 

(c)  Sell  or  pledge  more  than  90 
percent  of  a  PLP  loan. 

§120.454    PLP  performance  review. 

SBA  may  review  the  performance  of 
a  PLP  Lender.  SBA  may  charge  the  PLP 
Lender  a  fee  to  cover  the  costs  of  this 

FRviftW. 

§  1 20  455    Suspension  or  revocation  of 
PLP  status. 

The  AA/FA  may  suspend  or  revoke 
PLP  status  upon  written  notice 
providing  the  reasons  at  least  10 
business  days  prior  to  the  effective  date 
of  the  suspension  or  revocation.  Reasons 
for  suspension  or  revocation  may 
include  loan  performance  unacceptable 
to  SBA,  failure  to  make  the  required 
number  of  loans  under  the  expedited 
procedures,  or  violations  of  applicable 
statutes,  regulations  or  published  SBA 
policies  and  procedures.  A  PLP  Lender 
may  appeal  the  suspension  or 
revocation  made  under  this  section 
under  procedures  found  in  part  134  of 
this  chapter.  The  action  of  the  AA/FA 
remains  in  effect  pending  resolution  of 
the  appeal. 

Small  Business  Lending  Companies  (SBLC) 

§  120.470     What  is  an  SBLC? 

A  Small  Business  Lending  Company 
(SBLC)  is  a  nondepository  lending 
institution  licensed  by  SBA.  SBA 
supervises,  examines,  and  regulates 
SBLCs.  An  SBLC  is  subject  to  all 
applicable  SBA  regulations,  including 
those  governing  Lenders.  SBA  has 
imposed  a  moritorium  on  licensing  new 
SBLCs  since  January,  1982. 

(a)  An  SBLC  may  only  make: 

(1)  Loans  under  section  7(a)  (except 
section  7(a)(13))  of  the  Act  in 
participation  with  SBA;  and/or 

(2)  SBA  guaranteed  loans  to  micro- 
Lenders  in  the  SBA  Microloan  program 
(see  subpart  G  of  this  part).  Such  Joans 
are  subject  to  the  same  conditions  as 
guaranteed  loans  made  to  SBA- 
designated  microlenders  by  SBA 
participating  Lenders. 

(b)  In  addition  to  complying  with 
§§  120.400  through  120.413,  an  SBLC 
must  meet  the  following  requirements: 

(1)  Business  structure.  It  must  be  a 
corporation  (profit  or  non-profit). 

(2)  Written  agreement.  It  must  sign  a 
written  agreement  with  SBA. 

(3)  Capital  structure.  It  must  have 
unencumbered  paid-in  capital  and  paid- 
in  surplus  of  at  least  $1,000,000,  or  ten 
percent  of  the  aggregate  of  its  share  of 
all  outstanding  loans,  whichever  is 
more. 


(4)  Capital  impairment.  It  must  avoid 
capital  impairment  at  all  times. 
Impairment  exists  if  the  retained 
earnings  deficit  of  an  SBLC  exceeds  50 
percent  of  combined  paid-in  capital  and 
paid-in-surplus,  excluding  treasury 
stock.  An  SBLC  must  give  SBA  prompt 
written  notice  of  any  capital  impairment 
within  30  calendar  days  of  the  month- 
end  financial  report  that  first  reflects  the 
impairment.  Until  the  impairment  is 
cured,  an  SBLC  may  not  present  any 
loans  to  SBA  for  guarantee. 

(5)  Issuance  of  securities.  Without 
prior  written  SBA  approval,  it  must  not 
issue  any  securities  (including  stock 
options  and  debt  securities)  except  stock 
dividends  and  common  stock  issued  for 
cash  or  direct  obligations  of,  or 
obligations  fully  guaranteed  as  to 
principal  and  interest  by,  the  United 
States. 

(6)  Voluntary  capital  reduction. 
Without  prior  written  SBA  approval,  it 
must  not  voluntarily  reduce  its  capital, 
or  purchase  and  hold  more  than  2 
percent  of  any  class  or  combination  of 
classes  of  its  stock. 

(7)  Reserves  for  losses.  It  must 
maintain  a  reserve  in  the  amount  of 
anticipated  losses  on  loans  and 
receivables. 

(8)  Internal  control.  It  must  adopt  a 
plan  designed  to  safeguard  its  funds  and 
other  assets,  to  assure  the  reliability  of 
its  personnel,  and  to  maintain  the 
accuracy  of  its  financial  data. 

(9)  Dual  control.  It  must  maintain 
dual  control  over  disbursement  of  funds 
and  withdrawal  of  securities.  An  SBLC 
may  disburse  funds  only  by  checks  or 
wire  transfers  authorized  by  signatures 
of  two  or  more  officers  covered  by  the 
SBLC's  fidelity  bond,  except  that  checks 
in  an  amount  of  $1,000  or  less  may  be 
signed  by  one  bonded  officer.  There 
must  be  two  or  more  bonded  officers,  or 
one  bonded  officer  and  a  bonded 
employee  to  open  safe  deposit  boxes  or 
withdraw  securities  from  safekeeping. 
The  SBLC  shall  furnish  to  each 
depository  bank,  custodian,  or  entity 
providing  safe  deposit  boxes  a  certified 
copy  of  the  resolution  implementing 
these  control  procedures. 

(10)  Fidelity  insurance.  It  must 
maintain  a  Brokers  Blanket  Bond, 
Standard  Form  14,  or  Finance 
Companies  Blanket  Bond,  Standard 
Form  15,  or  such  other  form  of  coverage 
as  SBA  may  approve,  in  a  minimum 
amount  of  $500,000  executed  by  a 
surety  holding  a  certificate  of  authority 
from  the  Secretary  of  the  Treasury 
pursuant  to  31  U.S.C.  9304-9308. 

(11)  Common  control.  It  must  not 
control,  be  controlled  by,  or  be  under 
common  control  with,  another  SBLC. 
Without  prior  written  SBA  approval,  an 
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Associate  of  one  SBLC  shall  not  be  an 
Associate  of  another  SBLC  or  of  any 
entity  which  directly  or  indirectly 
controls  or  is  under  common  control 
with  another  SBLC. 

(12)  Management.  An  SBLC  must 
employ  full  time  professional 
management. 

(13)  Borrowed  funds.  Without  SBA's 
prior  written  approval,  it  must  not  be 
capitalized  with  borrowed  funds. 
Shareholders  owning  10  percent  or 
more  of  any  class  of  its  stock  shall  not 
use  borrowed  funds  to  purchase  the 
stock  unless  the  net  worth  of  the 
shareholders  is  at  least  twice  the 
amount  borrowed  or  unless  the 
shareholders  receive  SBA's  prior  written 
approval  for  a  lower  ratio. 

§120.471     Records. 

Each  SBLC  must  comply  with  the 
following  requirements  concerning 
records: 

(a)  Maintenance  of  Records.  It  must 
maintain  accurate  and  current  financial 
records,  including  books  of  account, 
minutes  of  stockholder,  directors,  and 
executive  committee  meetings,  and  all 
documents  and  supporting  materials 
relating  to  the  SBLC's  transactions  at  its 
principal  business  office.  Securities 
held  by  a  custodian  pursuant  to  a 
written  agreement  shall  be  exempt  from 
this  requirement. 

(b)  F^servation  of  records.  (1)  It  must 
preserve  in  a  manner  permitting 
immediate  retrieval  the  following 
documentation  for  the  financial 
statements  required  by  §  120.472  (and  of 
the  accompanying  certified  public 
accountant's  opinion),  for  the  following 
specified  p>eriods: 

(i)  Preserve  permanently: 

(A)  All  general  and  subsidiary  ledgers 
(or  other  records)  reflecting  asset, 
liability,  capital  stock  and  surplus, 
income,  and  expense  accounts: 

(B)  All  general  and  special  journals 
(or  other  records  forming  the  basis  for 
entries  in  such  ledgers);  and 

(C)  The  corporate  charter,  bylaws, 
application  for  determination  of 
eligibility  to  participate  with  SBA,  and 
all  minutes  books,  capital  stock 
certificates  or  stubs,  stock  ledgers,  and 
stock  transfer  registers; 

(ii)  Preserve  for  at  least  6  years 
following  final  disposition  of  the  related 
loan: 

(A)  All  applications  for  financing; 

(B)  Lending,  participation,  and  escrow 
agreements; 

(C)  Financing  instruments;  and 

(D)  All  other  documents  and 
supporting  material  relating  to  such 
loans,  including  correspondence. 

(2)  Records  and  other  documents 
referred  to  in  this  section  may  be 


preserved  electronically  if  the  original  is 
available  for  retrieval  within  a 
reasonable  period. 

f  120.472    Reports  to  SBA. 

An  SBLC  must  submit  the  following 
to  the  AA/FA: 

(a)  An  audited  financial  statement 
prepared  by  a  certified  public 
accountant  within  three  months  after 
the  close  of  each  fiscal  year,  and  interim 
financial  reports  when  requested  by 
SBA; 

(b)  A  report  of  any  legal  or 
administrative  proceeding,  by  or  against 
the  SBLC,  or  against  an  officer,  director, 
or  employee  of  the  SBLC  for  an  alleged 
breach  of  official  duty,  within  10  days 
after  initiating  or  learning  of  the 
proceeding,  as  well  as  notification  of  the 
terms  of  any  settlement  or  final 
judgment  (in  addition  to  any  reporting 
under  applicable  SBA  Forms); 

(c)  Copies  of  any  report  furnished  to 
its  stockholders  (including  any 
prospectus,  letter,  or  other  publication 
concerning  the  financial  operations  of 
the  SBLC); 

(d)  A  summary  of  any  changes  in  the 
SBLC's  organization  or  financing,  such 
as: 

(1)  Any  change  in  its  name,  address 
or  telephone  number; 

(2)  Any  change  in  its  charter,  bylaws, 
or  its  officers  or  directors  (to  be 
accompanied  by  a  statement  of  personal 
history  on  an  approved  SBA  form); 

(3)  Any  changes  in  capitalization 
(including  those  identified  in 

§  120.470); 

(4)  Any  changes  affecting  the 
eligibility  of  the  SBLC  to  continue  to 
participate  as  an  SBLC;  and 

(5)  Notice  of  a  pledge  of  stock  within 
30  calendar  days  of  the  transaction  if  10 
percent  or  more  of  the  stock  is  pledged 
by  any  person  (or  group  of  persons 
acting  in  concert)  as  collateral  for 
indebtedness,  and  such  pledge  does  not 
involve  a  transfer  for  which  prior 
written  approval  of  SBA  is  required 
under  §120.473; 

(e)  Such  other  reports  as  SBA  may 
require  from  time  to  time  by  written 
directive. 

§  120.473    Change  of  ownership  or  control. 

(a)  Any  change  of  ownership  or 
control  without  prior  written  approval 
of  SBA  is  prohibited.  An  SBLC  must 
request  approval  of  any  such  change 
from  the  AA/FA.  Pending  the  approval, 
the  SBLC  may  not  register  the  proposed 
new  owners  on  its  transfer  books  nor 
permit  them  to  participate  in  any 
manner  in  the  conduct  of  the  SBLC's 
affairs.  Change  of  ownership  or  control 
includes: 


11)  Any  transfer  of  10  percent  or  more 
of  any  class  of  the  SBLC's  stock,  and  any 
agreement  providing  for  such  transfer; 

(2)  Any  transfer  that  could  result  in 
the  beneficial  ownership  by  any  person 
or  group  of  persons  acting  in  concert  of 
10  percent  or  more  of  any  class  of  its , 
stock,  and  any  agreement  providing  for 
such  transfer; 

(3)  Any  merger,  consolidation,  or 
reorganization;  or 

(4)  Any  other  transaction  or 
agreement  that  transfers  control  of  the 
SBLC. 

(b)  If  transfer  of  ownership  or  control 
is  subject  to  the  approval  of  any  State 
or  Federal  chartering,  licensing,  or  other 
regulatory  authority,  copies  of  any 
documents  filed  with  such  authority 
must,  at  the  same  time,  be  transmitted 
to  the  AA/FA. 

§  1 20.474    Prohibited  financing. 

An  SBLC  may  not  make  a  loan  to  a 
small  business  that  has  received 
financing  (or  a  commitment  for 
financing)  from  an  SBIC  that  is  an 
Associate  of  the  SBLC. 

§120.475    Audits. 

Every  SBLC  is  subject  to  periodic 
audits  by  SBA's  Office  of  Inspector 
General,  Auditing  Division,  and  the  cost 
of  such  audits  will  be  assessed  against 
the  SBLC,  except  for  the  first  audit.  Fees 
are  structured  based  on  the  SBLC's 
assets  as  of  the  date  of  the  latest  audited 
financial  statement  submitted  to  SBA 
before  the  audit.  The  fee  schedule  is  set 
forth  in  SBA's  Standard  Operating 
Procedures  manual. 

§  1 20.476    Suspension  or  revocation. 

SBA  may  revoke  or  suspend  an  SBLC 
for  a  violation  of  law,  these  regulations, 
or  any  agreement  with  SBA.  An  appeal 
can  be  made  following  the  procedures 
set  forth  in  part  134  of  this  chapter. 

Subpart  E — Loan  Administration 

§  120.500    General. 

This  subpart  outlines  the  general  loan 
administration  policies  applicable  to 
loan  servicing  and  liquidation. 

Servicing 

§  1 20.51 0    Servicing  direct  and  Immediate 
participation  loans. 

SBA  services  the  direct  loans  that  it 
makes.  Generally,  the  Lender  services 
immediate  participation  loans  that  it 
makes  and  in  which  SBA  participates. 

§  1 20.51 1    Servicing  guaranteed  loans. 

The  Lender  services  guaranteed  loans, 
holds  the  Loan  Instruments  and  receives 
the  Borrower's  payments  of  principal 
and  interest. 
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§  120.512     Who  services  the  ioan  after  SBA 
honors  its  guarantee? 

Generally,  after  SBA  honors  its 
guarantee,  the  Lender  must  continue  to 
hold  the  Loan  Instruments  and  service 
and  liquidate  the  loan.  The  Lender  must 
execute  a  Certificate  of  Interest  showing 
SBA's  percentage  of  the  loan,  and  must 
submit  a  liquidation  plan  to  SBA  for 
each  loan  to  be  liquidated.  If  SBA  elects 
to  service  or  liquidate  the  loan,  the 
Lender  mu.st  assign  the  Loan 
Instruments  tn  SRA 

§120.513     W'lat  servicing  aciions  require 
the  prior  written  consem  ot  SBA'' 

Except  as  otherwise  provided  in  a 
Supplemental  Guarantee  Agreement 
with  the  Lender,  SBA  must  give  its  prior 
written  consent  before  the  Lender  takes 
any  of  the  following  actions: 

(a)  Alters  substantially  the  terms  or 
conditions  of  any  Loan  Instrument  (for 
example,  any  increase  in  the  principal 
amount  or  change  in  the  interest  rate,  or 
action  conferring  a  Preference  on  the 
Lender); 

(b)  Releases  collateral  having  a 
cumulative  value  in  excess  of  20  percent 
of  the  original  loan  amount; 

(c)  Accelerates  the  maturity  of  the 
note; 

(d)  Sues  upon  any  Loan  Instrument; 

(e)  Compromises  or  waives  any  claim 
against  any  Borrower,  guarantor,  obligor 
or  standby  creditor  arising  out  of  any 
Loan  Instrument;  or 

(f)  Increases  the  amount  of  any  prior 
lien  held  by  the  Lender  on  the  collateral 
securing  the  loan. 

SBA'S  Purchase  of  a  Guaranteed  Portion 

§  120.520    When  does  SBA  honor  its 
guarantee? 

(a)  SBA,  in  its  sole  discretion,  may 
purchase  a  guaranteed  portion  of  a  loan 
at  any  time.  A  Lender  may  demand  in 
writing  that  SBA  honor  its'guarantee  if 
the  Borrower  is  in  default  on  any 
installment  for  more  than  60  calendar 
days  (or  less  if  SBA  agrees)  and  the 
default  has  not  been  cured.  If  a 
Borrower  cures  a  default  before  a  Lender 
requests  purchase  by  SBA,  the  Lender's 
right  to  request  purchase  on  that  default 
lapses. 

(b)  Purchase  by  SBA  of  the  guaranteed 
portion  does  not  waive  any  of  SBA's 
rights  to  recover  money  paid  on  the 
guarantee,  based  upon  the  Lender's 
negligence,  misconduct,  or  violation  of 
this  part,  including  those  actions  listed 
in  §  120.524(a],  the  Loan  Guarantee 
Agreement  or  the  Loan  Instruments. 

§  120.521     What  Interest  rate  applies  after 
SBA  purchases  Its  guaranteed  portion^ 

When  SBA  purchases  the  guaranteed 
portion  of  a  fixed  interest  rate  loan,  the 


rate  of  interest  remains  as  stated  in  the 
note.  On  loans  with  a  fluctuating 
interest  rate,  the  interest  rate  that  the 
Borrower  owes  will  be  at  the  rate  in 
effect  at  the  time  of  the  earliest  uncured 
payment  default,  or  the  rate  in  effect  at 
the  time  of  purchase  (where  no  default 
has  occurred). 

§  120.522     How  rr.uch  dc-^'ued  interest  does 
SBA  pay  to  the  Lender  c  s<eQ  stored  Holder 
when  SBA  purchases  !»".e  Q..,arar.teed 
portion'' 

(a)  Rate  of  interest.  It  SBA  purchases 
itie  guaranteed  portion  from  a  Lender  or 
from  a  Registered  Holder  (if  sold  in  the 
Secondary  Market),  it  will  pay  accrued 
interest  at: 

(1)  The  rate  in  the  note  if  it  is  a  fixed 
rate  loan;  or 

(2)  The  rate  in  effect  on  the  date  of  the 
earliest  uncured  payment  default,  or  of 
SBA's  purchase  (if  there  has  been  no 
default). 

(b)  Payment  to  Lender.  If  the  Lender 
submits  a  complete  purchase  request  to 
SBA  within  120  days  of  the  earliest 
uncured  payment  default,  SBA  will  pay 
accrued  interest  to  the  Lender  from  the 
last  interest  paid-to-date  up  to  the  date 
of  payment.  If  the  Lender  requests  SBA 
to  purchase  after  120  days  from  the  date 
of  the  earliest  uncured  payment  default 
date,  SBA  will  pay  only  120  days  of 
interest.  For  LowDoc  loans,  the  interest 
paid  to  the  Lender  will  be  governed  by 
the  Supplemental  Guarantee  Agreement. 

(c)  Payment  to  Registered  Holder. 
SBA  will  pay  a  Registered  Holder  all 
accrued  interest  up  to  the  date  of 
payment. 

(d)  Extension  of  the  120  day  period. 
Before  the  120  days  expire,  the  SBA 
field  office  may  extend  the  period  if  the 
Lender  and  SBA  agree  that  the  Borrower 
can  cure  the  default  within  a  reasonable 
and  definite  period  of  time  or  that  the 
benefits  from  doing  so  otherwise  will 
exceed  the  costs  of  SBA  paying 
additional  interest.  If  the  120  days  have 
passed,  only  the  AA/FA  or  designee  can 
extend  the  period. 

§  1 2C  523    What  Is  the  "earliest  uncured 

payment  default"? 

1  hu  uan;-.;-*.  uncured  pa}'ment  default 
is  the  date  of  the  earliest  failure  by  a 
Borrower  to  pay  a  regular  installment  of 
principal  and/or  interest  when  due. 
Payments  made  by  the  Borrower  before 
a  Lender  makes  its  request  to  SBA  to 
purchase  are  applied  to  the  earliest 
uncured  payment  default.  If  the 
installment  is  paid  in  full,  the  earliest 
uncured  payment  default  date  will 
advance  to  the  next  unpaid  installment 
date.  If  a  Borrower  makes  any  payment 
after  the  Lender  makes  its  request  to 
SBA  to  purchase,  the  earliest  uncured 


payment  default  date  does  not  change 
because  the  Lender  has  already 
exercised  its  right  to  request  purchase. 

§  1 20.524    When  Is  SB  A  released  from 
liability  on  its  guarantee? 

(a)  SBA  is  released  from  liability  on 
a  loan  guarantee  (in  whole  or  in  part, 
within  SBA's  exclusive  discretion),  if 
any  of  the  events  below  occur: 

(1)  The  Lender  has  failed  to  comply 
materially  with  any  of  the  provisions  of 
these  regulations,  the  Loan  Guarantee 
Agreement,  or  the  Authorization; 

(2)  The  Lender  has  failed  to  make, 
close,  service,  or  liquidate  a  loan  in  a 
prudent  manner; 

(3)  The  Lender's  improper  action  or 
inaction  has  placed  SBA  at  risk; 

(4)  The  Lender  has  failed  to  disclose 
a  material  fact  to  SBA  regarding  a 
guaranteed  loan  in  a  timely  manner; 

(5)  The  Lender  has  misrepresented  a 
material  fact  to  SBA  regarding  a 
guaranteed  loan; 

(6)  SBA  has  received  a  written  request 
from  the  Lender  to  terminate  the 
guarantee; 

(7)  The  Lender  has  not  paid  the 
guarantee  fee  within  the  period  required 
under  SBA  rules  and  regulations; 

(8)  The  Lender  has  failed  to  request 
that  SBA  purchase  a  guarantee  within 
120  days  after  maturity  of  the  loan; 

(9)  The  Lender  has  failed  to  use 
required  SBA  forms  or  exact  electronic 
copies;  or 

(10)  The  Borrower  has  paid  the  loan 
in  full. 

(b)  If  SBA  determines,  after 
purchasing  its  guaranteed  portion  of  a 
loan,  that  any  of  the  events  set  forth  in 
paragraph  (a)  of  this  section  occurred  in 
connection  with  that  loan,  SBA  is 
entitled  to  recover  any  money  paid  on 
the  guarantee  plus  interest  from  the 
Lender  responsible  for  those  events. 

(c)  If  the  Lender's  loan  documentation 
indicates  that  one  or  more  of  the  events 
in  paragraph  (a)  of  this  section  may  have 
occurred,  SBA  may  undertake  such 
investigation  as  it  deems  necessary  to 
determine  whether  to  honor  or  deny  the 
guarantee,  and  may  withhold  a  decision 
on  whether  to  honor  the  guarantee  until 
the  completion  of  such  investigation. 

(d)  Any  information  provided  to  SBA 
prior  to  Lender's  request  for  SBA  to 
honor  its  guarantee  shall  not  prejudice 
SBA's  right  to  deny  liability  for  a 
guarantee  if  one  or  more  of  the  events 
listed  in  paragraph  (a)  of  this  section 
occur. 

(e)  Unless  SBA  provides  written 
notice  to  the  contrary,  the  Lender 
remains  responsible  for  all  loan 
servicing  ad  liquidation  actions  until 
SBA  honors  its  guarantee  in  full. 
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Determent,  txtension  of  Maturity  and  Loan 
Moratorium 

§  120.530    Deferment  of  payment 

SBA  may  agree  to  defer  payments  on 
a  business  loan  for  a  stated  period  of 
time,  and  use  such  other  methods  as  it 
considers  necessary  and  appropriate  to 
help  in  the  successful  operation  of  the 
Borrower.  This  policy  applies  to  all 
business  loan  programs,  including  504 
loans. 

S 1 20.531    Extension  of  maturity. 

SBA  may  agree  to  extend  the  maturity 
of  a  loan  for  up  to  10  years  beyond  its 
original  maturity  if  the  extension  will 
aid  in  the  orderly  repayment  of  the  loan. 

§  120.532    Wtiat  Is  a  loan  Moratorium? 

SBA  may  assume  a  Borrower's 
obligation  to  repay  principal  and 
interest  on  a  loan  by  agreeing  to  make 
the  payments  to  the  Lender  on  behalf  of 
the  Borrower  under  terms  and 
conditions  set  by  SBA.  This  relief  is 
called  a  "Moratorium."  Complete 
information  concerning  this  program 
may  be  obtained  from  local  SBA  offices. 

Liquidation  of  Collateral 

§120.540    What  are  SBA's  policies 
concerning  liquidation  of  collateral? 

(a)  Liquidation  policy.  SBA  or  the 
Lender  may  liquidate  collateral  securing 
a  loan  if  the  loan  is  in  default  or  there 

is  no  reasonable  prospect  that  the  loan 
can  be  repaid  within  a  reasonable 
period. 

(b)  Sale  and  conversion  of  loans. 
Without  the  consent  of  the  Borrower, 
SBA  may: 

(1)  Sell  a  direct  loan; 

(2)  Convert  a  guaranteed  or  immediate 
participation  loan  to  a  direct  loan;  or 

(3)  Convert  an  immediate 
participation  loan  to  a  guaranteed  loan 
or  a  loan  owned  solely  by  the  Lender. 

(c)  Disposal  of  collateral  and  assets 
acquired  through  foreclosure  or 
conveyance.  SBA  or  the  Lender  may  sell 
real  and  personal  property  (including 
contracts  and  claims)  pledged  to  secure 
a  loan  that  is  in  default  in  accordance 
with  the  provisions  of  the  related 
security  instniment  (see  §120..S.sn  for 
Homestead  Protection  for  Farmers). 

(1)  Competitive  bids  or  negotiated 
sales.  Generally,  SBA  will  offer  loan 
collateral  and  acquired  assets  for  public 
sale  through  competitive  bids  at 
auctions  or  sealed  bid  sales.  The  Lender 
may  use  negotiated  sales  if  consistent 
with  its  usual  practice  for  similar  non- 
SB  A  assets. 

(2)  Lease  of  acquired  property. 
Normally,  neither  SBA  nor  a  Lender 
will  rent  or  lease  acquired  property  or 
grant  options  to  purchase.  SBA  and  the 
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Lender  will  consider  proposals  for  a 
lease  if  it  appears  a  property  cannot  be 
sold  advantageously  and  the  lease  may 
be  terminated  on  reasonable  notice 
upon  receipt  of  a  favorable  purchase 
offer. 

(d)  Recoveries  and  security  interests 
shared.  SBA  and  the  Lender  will  share 
pro  rata  (in  accordance  with  their 
respective  interests  in  a  loan)  all  loan 
payments  or  recoveries,  all  reasonable 
expenses  (including  advances  for  the 
care,  preservation,  and  maintenance  of 
collateral  securing  the  loan  and  the 
payment  of  senior  lienholders),  and  any 
security  interest  or  guarantee  (excluding 
SBA's  guarantee)  which  the  Lender  or 
SBA  may  hold  or  receive  in  connection 
with  a  loan. 

(e)  Guarantors.  Guarantors  of 
financial  assistance  have  no  rights  of 
contribution  against  SBA  on  an  SBA 
guaranteed  or  direct  loan.  SBA  is  not 
deemed  to  be  a  co-guarantor  with  any 
other  guarantors. 

Homestead  Protection  for  Fanners 

§  120.550    What  is  homestead  protection 
for  farmers? 

SBA  may  lease  to  a  farmer-Borrower 
the  farm  residence  occupied  by  the 
Borrower  and  a  reasonable  amount  of 
adjoining  property  (no  more  than  10 
acres  and  seven  farm  buildings),  if  they 
were  acquired  by  SBA  as  a  result  of  a 
defaulted  farm  loan  made  or  guaranteed 
by  SBA  (see  the  Consolidated  Farm  and 
Rural  Development  Act.  7  U.S.C.  1921. 
for  qualifying  loan  purposes). 

§  1 20.551    Who  Is  eliglt>ie  for  homestead 
protection? 

SBA  must  notify  the  Borrower  in 
possession  of  the  availability  of  these 
homestead  protection  rights  within  30 
days  after  SBA  acquires  the  property.  A 
farmer-Borrower  must: 

(a)  Apply  for  the  homestead 
occupancy  to  the  SBA  field  office  which 
serviced  the  loan  within  90  days  after 
SBA  acquires  the  property; 

(b)  Provide  evidisnce  that  the  farm 
produces  farm  income  reasonable  for 
the  area  and  economic  conditions; 

(c)  Show  that  at  least  60  percent  of  the 
Borrower  and  spouse's  gross  annual 
income  came  from  farm  or  ranch 
operations  in  at  least  any  two  out  of  the 
last  six  calendar  years; 

(d)  Have  resided  on  the  property 
during  the  previous  six  years;  and 

(e)  Be  personally  liable  for  the  debt. 

§120.552    Lease. 

If  approved,  the  applicant  must 
personally  occupy  the  residence  during 
the  term  of  the  lease  and  pay  a 
reasonable  rent  to  SBA.  The  lease  will 
be  for  a  period  of  at  least  3  years,  but 


no  more  than  5  years.  A  lease  of  less 
than  5  years  may  be  renewed,  but  not 
beyond  5  years  from  the  original  lease 
date.  During  or  at  the  end  of  the  lease 
period,  the  lessee  has  a  right  of  first 
refusal  to  reacquire  the  homestead 
property  under  terms  and  conditions  no 
less  favorable  than  those  offered  to  any 
other  purchaser. 

§120.553    Appeal. 

If  the  application  is  denied,  the 
Borrower  may  appeal  the  decision  to  the 
AA/FA.  Until  the  conclusion  of  any 
appeal,  the  Borrower  may  retain 
possession  of  the  homestead  property. 

§120.554    Conflict  Of  laws. 

In  the  event  of  a  conflict  between  the 
homestead  provisions  at  §§  120.550 
through  120.553  of  this  part,  and  any 
state  law  relating  to  the  right  of  a 
Borrower  to  designate  for  separate  sale 
or  to  redeem  part  or  all  of  the  real 
property  securing  a  loan  foreclosed  by 
the  Lender,  state  law  shall  prevail. 

Subpart  F — Secondary  Market 
Fiscal  and  Transfer  Agent  (FT A) 

§120.600    Definitions. 

(a)  Certificate  is  the  document  the 
FTA  issues  representing  a  beneficial 
fractional  interest  in  a  Pool  (Pool 
Certificate),  or  an  undivided  interest  in 
the  entire  guaranteed  portion  of  an 
individual  7(a)  guaranteed  loan 
(Individual  Certificate). 

(b)  Current  means  that  no  repayment 
from  a  Borrower  to  a  Lender  is  over  29 
days  late  measured  from  the  due  date  of 
the  payment  on  the  records  of  the  FTA's 
central  registry  (Pools)  or  the  entity 
servicing  the  loan  (individual 
guaranteed  portion). 

(c)  FTA  is  the  SBA's  fiscal  and 
transfer  agent. 

(d)  Note  Bate  is  the  interest  rate  on 
the  Borrower's  note. 

(e)  Net  Rate  is  the  interest  rate  on  an 
individual  guaranteed  portion  of  a  loan 
in  a  Pool. 

(f)  Pooy  is  an  aggregation  of  SBA 
guaranteed  portions  of  loans  made  by 
Lenders. 

(g)  Pool  Assembler  is  a  financial 
institution  that: 

(1)  Organizes  and  packages  a  Pool  by 
acquiring  the  SBA  guaranteed  portions 
of  loans  from  Lenders; 

(2)  Resells  fractional  interests  in  the 
Pool  to  Registered  Holders;  and 

(3)  Directs  the  FTA  to  issue 
Certificates. 

(h)  Pool  Rate  is  the  interest  rate  on  a 
Pool  Certificate. 

(ij  Registered  Holder  is  the  Certificate 
owner  listed  in  FTA's  records. 

(j)  SBA 's  Secondary  Market  Program 
Guide  is  an  issuance  from  SBA  which 


UMI 


describes  the  characteristics  of 
Secondary  Market  transactions. 

§  120.601     SBA  Secondary  Market 

The  SBA  secondary  market 
("Secondary  Market")  consists  of  the 
sale  of  Certificates,  representing  either 
the  entire  guaranteed  portion  of  an 
individual  7(a)  guaranteed  loan  or  an 
undivided  interest  in  a  Pool  consisting 
of  the  SBA  guaranteed  portions  of  a 
number  of  7(a)  guaranteed  loans.  By  the 
terms  of  such  Certificate,  SBA 
guarantees  a  Registered  Holder  timely 
payment  of  principal  and  interest  from 
the  loan  or  loans  underlying  the 
Certificate.  Transactions  involving 
interests  in  Pools  or  the  sale  of 
individual  guaranteed  portions  of  loans 
are  governed  by  the  contracts  entered 
into  by  the  parties,  SBA's  Secondary 
Market  Program  Guide,  and  this  subpart. 
See  sections  5  (0,  (g),  and  (h)  of  the 
Small  Business  Act  (15  U.S.C.  634  (f), 
(g)  and  (h)). 

Certificates 

§  120.610    Form  and  terms  of  Certificaies 

(a)  General  form  and  content.  Each 
Certificate  must  be  registered  with  the 
FTA.  SBA  must  approve  the  terms  of  the 
Certificate. 

(b)  Face  amount  of  Pool  Certificate. 
The  face  amount  of  a  Pool  Certificate 
cannot  be  less  than  a  minimum  amount 
as  specified  in  the  Program  Guide,  and 
the  dollar  amount  of  Certificates  must 
be  in  increments  which  SBA  will 
specify  in  the  Program  Guide  (except  for 
one  Certificate  in  each  Pool).  SBA  may 
change  these  requirements  based  upon 
an  analysis  of  market  conditions  and 
program  experience,  and  will  publish 
any  such  change  in  the  Federal 
Register. 

(c)  Basis  of  payment  for  Pool 
Certificates.  Principal  installments  and 
interest  payments  are  based  on  the 
unpaid  principal  balance  of  the  portion 
of  the  Pool  represented  by  a  Pool 
Certificate.  All  prepayments  on  loans  in 
the  Pool  must  be  passed  through  to  the 
appropriate  Registered  Holders  with  the 
regularly  scheduled  payments  to  such 
Holders. 

(d)  Basis  of  payment  for  Individual 
Certificates.  Principal  installments  and 
interest  payments  are  based  on  the 
unpaid  principal  balance  of  the  SBA 
guaranteed  portion  of  the  loan 
supporting  an  Individual  Certificate. 
The  Certificate  must  provide  for  a  pass 
through  to  the  Registered  Holder  of 
payments  which  the  FTA  receives  from 
a  Lender  or  any  entity  servicing  the 
loan,  less  applicable  fees. 

(e)  Interest  rate  on  Pool  Certificate. 
The  interest  rate  on  a  Pool  Certificate 
must  be  equal  to  the  lowest  Net  Rate  on 


any  individual  guaranteed  portion  of  a 
loan  in  the  Pool. 

§  1 20.61 1     Pools  backing  Pool  Certificates. 

(a)  Pool  characteristics.  As  set  forth  in 
the  Program  Guide,  each  Pool  must 
have: 

(1)  A  minimum  number  of  guaranteed 
portions  of  loans; 

(2)  A  minimum  aggregate  principal 
balance  of  the  guaranteed  portions; 

(3)  A  maximum  percentage  of  the  Pool 
which  an  individual  guaranteed  portion 
may  constitute; 

(4)  A  maximum  allowable  difference 
between  the  highest  and  lowest  note 
interest  rates; 

(5)  A  maximum  allowable  difference 
between  the  remaining  terms  to 
maturity  of  the  loans  in  the  Pool;  and 

(6)  A  minimum  weighted  average 
maturity  at  Pool  formation, 

(b)  Adjustment  of  Pool  characteristics. 
SBA  may  adjust  the  Pool  characteristics 
periodically  based  upon  program 
experience  and  market  conditions. 

§<2G8'!r    Loans  eligible  to  back 

Certificaies. 

i,iij  Huul  Certificates  are  backed  by  the 
SBA  guaranteed  portions  of  loans 
comprising  the  Pool.  An  Individual 
Certificate  is  backed  by  the  SBA 
guaranteed  portion  of  a  single  loan.  Any 
such  loan  must: 

(1)  Be  current  as  of  the  date  the  Pool 
is  formed  or  the  individual  guaranteed 
portion  of  a  loan  is  initially  sold  in  the 
Secondary  Market; 

(2)  Be  guaranteed  under  the  Act;  and 

(3)  Meet  such  other  standards  as  SBA 
may  determine  to  be  necessary  for  the 
successful  operation  of  the  Secondary 
Market  program. 

(b)  The  loans  that  back  a  Pool  must 
meet  the  SBA  requirements  in  effect  at 
the  time  the  Pool  is  formed. 

h  \  ro  6 '  ?    Secondary  Participation 
Guarantee  Agreement 

When  a  Lender  wants  to  sell  the 
guaranteed  portion  of  a  loan,  it  enters 
into  a  Secondary  Participation 
Guarantee  Agreement  ("SPGA")  with 
SBA  and  the  prospective  purchaser.  The 
terms  of  sale  between  the  Lender  and 
the  purchaser  cannot  require  the  Lender 
or  SBA  to  repurchase  the  guaranteed 
portion  of  the  loan  except  in  accordance 
with  the  terms  of  the  SPGA.  Before 
execution  of  the  SPGA,  the  Lender 
must: 

(a)  Submit  to  FTA  a  copy  of  the 
proposed  SPGA,  the  note,  and  such 
other  documents  as  SBA  may  require; 

(b)  Disburse  to  the  Borrower  the  full 
amount  of  the  loan;  and 

(c)  Pay  SBA  all  guarantee  fees  relevant 
to  the  loan  in  full. 


The  SBA  Guarantee  of  a  Certificate 

§  1 20.620    SBA  guarantee  of  a  Pod 
Certificate. 

(a)  Extent  of  Guarantee.  SBA 
guarantees  to  a  Registered  Holder  the 
timely  payment  of  principal  and  interest 
installments  and  any  prepayment  or 
other  recovery  of  principal  to  which  the 
Registered  Holder  is  entitled.  If  the 
Borrower  of  a  loan  in  a  Pool  backing  the 
Certificates  does  not  make  a  required 
installment  payment,  SBA,  through  the 
FTA,  will  make  advances  to  maintain 
the  schedule  of  interest  and  principal 
payments  to  the  Registered  Holders. 

(b)  SBA  guarantee  backed  by  full  faith 
and  credit.  SBA's  guarantee  of  the  Pool 
Certificate  is  backed  by  the  full  faith  and 
credit  of  the  United  States. 

§  120.621    SBA  guarantee  of  an  Individual 
Certificate. 

(a)  Extent  of  SBA  guarantee.  With 
respect  to  Individual  Certificates,  SBA 
guarantees  to  purchase  from  the 
Registered  Holder  the  guaranteed 
portion  of  the  loan  for  an  amount  equal 
to  the  unpaid  principal  and  accrued 
interest  due  as  of  the  date  of  SBA's 
purchase,  less  deductions  for  applicable 
fees.  Unlike  the  SBA  guarantee  with 
respect  to  pooled  loans,  SBA  does  not 
guarantee  timely  payment  on  Individual 
Certificates. 

(b)  What  triggers  the  SBA  guarantee. 
SBA's  guarantee  to  the  Registered 
Holder  may  be  called  upon  when: 

(1)  The  Borrower  remains  in  uncured 
default  for  60  days  on  payments  of 
principal  or  interest  due  on  the  note; 

(2)  The  Lender  fails  to  send  to  the 
FTA  on  a  timely  basis  payments  it 
received  ft-om  the  Borrower;  or 

(3)  The  FTA  fails  to  send  to  the 
Registered  Holder  on  a  timely  basis  any 
payments  it  has  received  from  the 
Lender. 

(c)  Full  faith  and  credit.  SBA's 
guarantee  to  the  Registered  Holder  is 
backed  by  the  full  faith  and  credit  of  the 
United  States. 

Fool  Assemblers 

§  1 20.630    Qualifications  to  be  a  Pool 
Assembler. 

(a)  Application  to  become  Pool 
Assembler.  The  application  to  become  a 
Pool  Assembler  is  available  from  the 
AA/FA.  In  order  to  qualify  as  a  Pool 
Assembler,  an  entity  must  send  the 
application  to  the  AA/FA,  with  an 
application  fee,  and  certify  that  it: 

(1)  Is  regulated  by  the  appropriate 
agency  as  defined  in  section  3(a)(34)(G) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78c(a)(34)(G)); 

(2)  Meets  all  financial  and  other 
applicable  requirements  of  its  regulatory 
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authority  and  the  Government 
Securities  Act  of  1986,  as  amended 
(Pub.  L.  99-571, 100  Stat.  3208); 

(3)  Has  the  financial  capability  to 
assemble  acceptable  and  eligible 
guaranteed  loan  portions  in  sufficient 
quantity  to  support  the  issuance  of  Pool 
Certificates;  and 

(4)  Is  in  good  standing  with  SBA  (as 
the  AA/FA  determines),  the  Office  of 
the  Comptroller  of  the  Currency 
("OCC")  if  it  is  a  national  bank,  the 
Federal  E)eposit  Insurance  Corporation 
if  it  is  a  bank  not  regulated  by  the  OCC, 
or  the  National  Association  of  Securities 
Dealers  if  it  is  a  member. 

(b)  Approval  by  SBA.  An  entity  may 
not  submit  Pool  applications  to  the  FTA 
until  SBA  has  approved  the  application 
to  l)ecome  a  Pool  Assembler. 

(c)  Conduct  of  business  by  Pool 
Assembler.  An  entity  continues  to 
qualify  as  a  Pool  Assembler  so  long  as 
it: 

(1)  Meets  the  eligibility  standards  in 
paragraph  (a)  of  this  section; 

(2)  Conducts  its  business  in 
accordance  with  SBA  regulations  and 
accepted  securities  or  banking  industry 
practices,  ethics,  and  standards;  and 

(3)  Maintains  its  books  and  records  in 
accordance  with  generally  accepted 
accounting  principles  or  in  accordance 
with  the  guidelines  of  the  regulatory 
body  governing  its  activities. 

§120  53-'    Susoension  or  termination  of 

(a)  Suspension  or  termination.  The 
AA/FA  may  suspend  a  Pool  Assembler 
from  operating  in  the  Secondary  Market 
for  up  to  18  months  or  terminate  its 
status  as  a  Pool  Assembler,  if  the  Pool 
Assembler  (and/or  its  Associates): 

(1)  Does  not  comply  with  any  of  the 
requirements  in  §  120.630  (a)  and  (c); 

(2)  Has  been  indicted  or  otherwise 
formally  charged  with,  or  convicted  of, 
a  misdemeanor  or  felony; 

(3)  Has  received  an  adverse  dvil 
judgment  that  it  has  committed  a  breach 
of  trust  or  a  violation  of  a  law  or 
regulation  protecting  the  integrity  of 
business  transactions  or  relationships; 

(4)  Has  not  formed  a  Pool  for  at  least 
three  years:  or 

(5)  Is  under  investigation  by  its 
regulating  authority  for  activities  which 
may  affect  its  fitness  to  participate  in 
the  Secondary  Market. 

(b)  Suspension  procedures.  The  AA/ 
FA  shall  notify  a  Pool  Assembler  by 
certified  mail,  retiUTi  receipt  requested, 
of  the  decision  to  suspend  and  the 
reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension.  The  Pool  Assembler  may 
appeal  the  suspension  made  under  this 
section  pursuant  to  the  procedures  set 


forth  in  part  134  of  this  chapter.  The 
action  of  the  AA/FA  shall  remain  in 
effect  pending  resolution  of  the  appeal. 

(c)  Notice  of  termination.  In  oraer  to 
terminate  a  Pool  Assembler,  the  AA/FA 
must  issue  an  order  to  show  cause  why 
the  SBA  should  not  terminate  the  Pool 
Assembler's  participation  in  the 
Secondary  Market.  The  Pool  Assembler 
may  appeal  the  termination  made  under 
this  section  pursuant  to  procedures  set 
forth  in  part  134  of  this  chapter.  The 
action  of  the  AA/FA  shall  remain  in 
effect  pending  resolution  of  the  appeal. 

Miscellaneous  Provisions 

§  1 20.640    Administration  of  the  Pool  and 
Individual  Certificates. 

(a)  FTA  responsibility.  The  FTA  has 
the  responsibility  to  administer  each 
Pool  or  Individual  Certificate.  It  shall 
maintain  a  registry  of  Registered 
Holders  and  other  information  as  SBA 
requires. 

(d)  Self-liquidating.  Each  Pool  or 
individual  guaranteed  portion  of  a  loan 
in  the  Secondary  Market  is  self- 
liquidating  because  of  Borrower 
payments  or  prepayments,  redemption 
by  SBA,  and/or  payments  by  SBA  or  the 
Lender  after  default  by  the  Borrower. 
Substitution  of  the  guaranteed  portions 
of  existing  loans  for  defaulted  loans  is 
not  permitted. 

(c)  SBA 's  right  to  subrogation.  If  SBA 
pays  a  claim  under  a  guarantee  with 
respect  to  a  Certificate  issued  under  this 
subpart,  it  must  be  subrogated  fully  to 
the  rights  satisfied  by  such  payment. 

(d)  SBA  ownership  rights  not  limited. 
No  Federal,  State  or  local  law  can 
preclude  or  limit  the  exercise  by  SBA  of 
its  ownership  rights  in  the  portions  of 
loans  constituting  the  Pool  against 
which  the  Certificates  are  issued. 

S 1 20.641    Diaclosura  to  purctwsers. 

(a)  Information  to  purchaser.  Prior  to 
any  sale,  the  Pool  Assembler,  Registered 
Holder  of  an  Individual  Certificate,  or 
any  subsequent  seller  must  disclose  to 
the  purchaser,  verbally  or  in  writing, 
information  on  the  terms,  conditions, 
and  yield  as  described  in  the  SBA 
Secondary  Market  Program  Guide. 

(b)  Information  on  transfer  document. 
The  seller  must  provide  the  same 
information  described  in  paragraph  (a) 
of  this  section  in  writing  on  the  transfer 
document  when  the  seller  submits  it  to 
the  FTA.  After  the  sale  of  an  Individual 
Certificate,  the  FTA  will  provide  the 
disclosure  information  in  writing  to  the 
purchaser. 

(c)  Information  in  prospectus.  If  the 
Registered  Holder  is  a  trust,  investment 
Pool,  mutual  fund  or  other  security,  it 
must  disclose  the  information  in 
paragraph  (a)  of  this  section  to  investors 


through  a  prospectus  and  other 
promotional  material  if  an  Individual 
Certificate  or  Pool  Certificate  is  placed 
into  or  used  as  the  backing  for  the 
investment  vehicle. 

§  120.642    Requirements  t>e(ore  the  FTA 
issues  Pool  Certificates. 

Before  the  FTA  issues  any  Pool 
Certificate,  the  Pool  Assembler  must 
deliver  to  it  the  following  documents: 

(a)  A  properly  completed  Pool 
application  form; 

M  Either: 

(1)  Individual  Certificates  evidencing 
the  guaranteed  portions  comprising  the 
Pool;  or 

(2)  An  executed  SPCA  and  related 
documentation  for  the  loans  whose 
guaranteed  portions  are  to  be  part  of  the 
Pool;  and 

(c)  Any  other  documentation  which     - 
SBA  may  require. 

§120.643     Pt><<  j'-er-'en' -  Lj<?'off'  '""•<?  '"■ ' -■ 

issues  Individual  Certificates. 

(a)  FTA  issuance  of  initial  Certificate. 
Before  the  FTA  can  issue  the  Individual 
Certificate  for  a  guaranteed  portion  of  a 
loan,  the  original  seller  must  provide 
the  following  documents  to  the  FTA: 

(1)  An  executed  SPGA; 

(2)  A  copy  of  the  note  representing  the 
guaranteed  loan;  and 

(3)  Any  other  documentation  which 
SBA  may  require. 

(b)  Review  of  documentation.  SBA 
may  review  or  require  the  FTA  to 
review  any  documentation  before  the 
FTA  issues  a  Certificate 

f  120.644    Transfers  of  Certificates. 

(a)  General  rule.  Certificates  are 
transferable.  Transfers  in  the  Secondary 
Market  must  comply  with  Article  8  of 
the  Uniform  Commercial  Code  of  the 
State  of  New  York.  The  seller  must  use 
the  detached  form  of  assignment  (SBA 
Form  1088),  unless  the  seller  and 
purchaser  choose  to  use  another  form 
which  the  SBA  approves.  The  FTA  may 
refuse  to  issue  a  Certificate  until  it  is 
satisfied  that  the  dociunents  of  transfer 
are  complete. 

(b)  Transfer  on  FTA  records.  In  order 
for  the  transfer  of  a  Certificate  to  be 
effective  the  FTA  must  reflect  it  on  its 
records. 

(c)  Contents  of  letter  of  transmittal 
accompanying  the  transfer  of 
Certificates.  (1)  A  letter  of  transmittal 
must  accompany  each  Certificate  which 
a  Registered  Holder  submits  to  the  FTA 
for  transfer.  The  Registered  Holder  must 
supply  the  following  information  in  the 
letter: 

(i)  Pool  number,  if  applicable; 

(ii)  Certificate  number; 

(iii)  Name  of  purchaser  of  Certificate; 
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(iv)  Address  and  tax  identification 
number  of  the  purchaser; 

(v)  Name  cind  ielephone  number  of 
the  person  handling  or  facilitating  the 
transfer; 

(vi)  Instructions  for  the  delivery  ofthe 
new  Certificate. 

(2)  The  Registered  Holder  must  also 
send  the  fee  which  the  FTA  charges  for 
this  service.  The  FTA  will  supply  fee 
information  to  the  Registered  Holder. 

(d)  Lender  cannot  purchase 
guaranteed  portion  of  loan  it  made.  The 
Lender  (or  its  Associate)  that  made  a 
7(a)  guaranteed  loan  cannot  purchase 
the  guaranteed  portion  of  that  loan  in 
the  Secondary  Market.  If  a  Lender  does 
purchase  the  guaranteed  portion  of  one 
of  its  own  loans,  it  shall  not  have  the 
unconditional  guarantee  of  SBA. 

§  1 20.645    Redemption  of  Certificates. 

(a)  Redemption  of  Individual 
Certificate.  The  prepayment  of  the 
underlying  loan  or  a  default  on  such 
loan  will  trigger  the  redemption  ofthe 
Certificate  by  FTA/SBA  in  accordance 
with  the  procedures  prescribed  in  the 
SPGA. 

(b)  Redemption  of  Pool  Certificate. 
The  FTA  and  SBA  may  redeem  a  Pool 
Certificate  because  of  prepayment  or 
default  of  all  loans  in  a  Pool. 

§  120.650     Registration  duties  of  PTA  in 
Secondary  Market 

The  FTA  registers  all  Certificates. 
This  means  it  issues,  transfers  title  to, 
and  redeems  them.  All  financial 
transactions  relating  to  a  guaranteed 
portion  of  a  loan  flow  through  the  FTA. 
In  fulfilling  its  obligation  to  keep  the 
central  registry  current,  the  FTA  may, 
with  SBA's  approval,  obtain  any 
necessary  information  from  the  parties 
involved  in  the  Secondary  Markf^» 

§120.651     Claim  to  FTA  by  Regisierec 
Holder  to  replace  Certificate 

(a)  To  replace  a  Certificate  because  of 
loss,  theft,  destruction,  mutilation,  or 
defacement,  the  Registered  Holder  must: 

(1)  Give  the  FTA  information  about 
the  Certificate  and  the  facts  relating  to 
the  claim; 

(2)  File  an  indemnity  bond  acceptable 
to  SBA  and  the  FTA  with  a  surety  to 
protect  the  interests  of  SBA  and  the 
FTA; 

(3)  Pay  the  FTA  its  fee  to  replace  a 
Certificate;  and 

(4)  Use  an  affidavit  of  loss  (form 
available  from  the  FTA)  to  report: 

(i)  The  name  and  address  ofthe 
Registered  Holder  (and  the  name  and 
capacity  of  any  representative  actually 
filing  the  claim); 

(ii)  The  Certificate  by  Pool  number,  if 
applicable; 


(iii)  The  Certificate  number; 

(iv)  The  original  principal  amount; 

(v)  The  name  in  which  the  Certificate 
was  registered; 

(vi)  Any  assignment,  endorsement  or 
other  writing  on  the  Certificate;  and 

(vii)  A  statement  ofthe  circumstances 
ofthe  theft  or  loss. 

(b)  When  the  FTA  receives  notice  of 
the  theft  or  loss,  it  will  stop  any  transfer 
ofthe  Certificate.  The  Registered  Holder 
must  send  to  the  FTA  all  available 
portions  of  a  mutilated  or  defaced 
Certificate,  When  the  Registered  Holder 
completes  these  steps,  the  FTA  will 
replace  the  Certificate. 

§120.652     PTA  tees 

The  FTA  may  charge  reasonable 
servicing  fees,  transfer  fees,  and  other 
fees  as  the  SBA  and  FTA  may  negotiate 
under  contract. 

Suspnnsinn  or  Revocation  of 
Partiiipdnt  )n  Secondary  Market 

§120  660    Suspension  or  revocation. 

(a)  Suspension  or  revocation  of 
Lender,  broker,  dealer,  or  Registered 
Holder  for  violation  of  Secondary 
Market  rules  and  regulations.  The  AA/ 
FA  may  suspend  or  revoke  the  privilege 
of  a  Lender,  broker,  dealer,  or  Registered 
Holder  to  sell,  purchase,  broker,  or  deal 
in  loans  or  Certificates  for: 

(1)  Committing  a  serious  violation,  in 
SBA's  discretion,  of: 

(i)  The  regulations  governing  the 
Secondary  Market;  or 

(ii)  Any  provisions  in  the  contracts 
entered  into  by  the  parties,  including 
SBA  Forms  1085,  1086,  1088  and  1454; 
or 

(2)  Knowingly  submitting  false  or 
fraudulent  information  to  the  SBA  or 
FTA. 

(b)  Additional  rules  for  suspension  or 
revocation  of  broker  or  dealer.  In 
addition  to  acting  under  paragraph  (a)  of 
this  section,  the  AA/FA  may  suspend  or 
revoke  the  privilege  of  any  broker  or 
dealer  to  sell  or  otherwise  deal  in 
Certificates  in  the  Secondary  Market  if: 

(1)  Its  supervisory  agency  has  revoked 
or  suspended  the  broker  or  dealer  from 
engaging  in  the  securities  business,  or  is 
Investigating  the  firm  or  broker  for  a 
practice  which  SBA  considers,  in  its 
sole  discretion,  to  be  relevant  to  the 
broker's  or  dealer's  fitness  to  participate 
in  the  Secondary  Market; 

(2)  The  broker  or  dealer  has  been 
indicted  or  otherwise  formally  charged 
with  a  misdemeanor  or  felony  which 
bears  on  its  fitness  to  participate  in  the 
Secondary  Market;  or 

(3)  A  civil  judgment  is  entered 
holding  that  the  broker  or  dealer  has 
committed  a  breach  of  trust  or  a 
violation  of  any  law  or  regulation 


protecting  the  integrity  of  business 
transactions  or  relationships. 

(c)  Notice  to  suspend  or  moke.  The 
AA/FA  shall  notify  the  affected  party  in 
writing,  providing  the  reasons  therefore, 
at  least  10  business  days  prior  to  the 
effective  date  of  the  suspension  or 
revocation.  The  affected  party  may 
appeal  the  suspension  or  revocation 
made  under  this  section  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
chapter.  The  action  ofthe  AA/FA  will 
remain  in  effect  pending  resolution  of 
the  appeal.  Revocation  will  last  a 
minimum  of  five  years. 

Subpart  G — Microloan  Demonstration 
Program 

§  1 20.700    What  is  ttie  Microloan  Program? 

The  Microloan  Demonstration 
Program  assists  women,  low  income 
individuals,  minority  entrepreneurs, 
and  other  small  businesses  which  need 
small  amounts  of  financial  assistance.  " 
Under  this  program,  SBA  makes  direct 
and  guaranteed  loans  to  Intermediaries 
(as  defined  below)  who  use  the  proceeds 
to  make  loans  to  eligible  borrowers.  SBA 
may  also  make  grants  under  the  program 
to  Intermediaries  and  other  qualified 
nonprofit  entities  to  be  used  for 
marketing,  management,  and  technical 
assistance  to  the  program's  target 
population. 

§120.701    Definitions. 

(a)  Deposit  account  is  a  demand,  time, 
savings,  passbook,  or  similar  account 
maintained  with  an  insured  depository 
institution  (not  including  an  account 
evidenced  by  a  Certificate  of  Deposit). 

(b)  Economically  Distressed  Area  is  a 
county  or  equivalent  division  of  local 
government  of  a  state  in  which, 
according  to  the  most  recent  available 
data  from  the  United  States  Bureau  of 
the  Census,  40  percent  or  more  of  the 
residents  have  an  annual  income  that  is 
at  or  below  the  poverty  level. 

(c)  Grant  is  a  Federal  award  of  money, 
or  property  in  lieu  of  mpney  (including 
cooperative  agreements)  to  an  eligible 
grantee  that  must  account  for  its  use. 
The  term  does  not  include  the  provision 
of  technical  assistance,  revenue  sharing, 
loans,  loan  guarantees,  interest 
subsidies,  insurance,  direct 
appropriations,  or  any  fellowship  or 
other  lump  sum  award. 

(d)  Insured  depository  institution  has 
the  same  meaning  as  in  section  3(c)  of 
the  Federal  Deposit  Insiu-ance  Act,  12 
U.S.C.  1813(c). 

(e)  Intermediary  is  an  entity 
participating  in  the  Microloan 
Demonstration  Program  which  makes 
and  services  Microloans  to  eligible 
small  businesses  and  which  provides 
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marketing,  management,  and  technical 
assistance  to  its  borrowers.  It  may  be: 
(ij  A  piivaitt,  iiuii|jiuiii.  coiiunuiiily 
development  corporation  or  other 
entity: 

(2)  A  consortium  of  private,  nonprofit 
community  development  corporations 
or  other  entities; 

(3)  A  quasi-governmental  economic 
development  entity,  other  than  a  state, 
county,  municipal  government  or  any 
agency  thereof;  or 

(4)  An  agency  of  or  a  nonprofit  entity 
established  by  a  Native  American  Tribal 
Government. 

(f)  Micwloan  is  a  short-term,  fixed 
interest  rate  loan  of  not  more  than 
$25,000  made  by  an  Intermediary  to  an 
eligible  small  business. 

(g)  Non-Federal  sources  are  sources  of 
funds  other  than  the  Federal 
Government  and  may  include  indirect 
costs  or  in-kind  contributions  paid  for 
under  non-Federal  programs. 
Community  Block  Development  Grants 
are  considered  non-Federal  sources. 

(h)  Specialized  Intermediary  is  an 
Intermediary  which  maintains  a 
portfolio  of  Microloans  averaging  $7,500 
or  less. 

9120.702    Are  ttwre  limitations  on  wtio  can 
tM  an  Intermediary  or  on  wtiere  an 
Intermediary  may  operate? 

(a)  Prior  experience  requirement.  To 
be  eligible  to  be  an  Intermediary,  an 
organization  must: 

(1)  Have  made  and  serviced  short- 
term  fixed  rate  loans  of  not  more  than 
$25,000  to  newly  established  or  growing 
small  businesses  for  at  least  one  year; 
and 

(2)  Have  at  least  one  year  of 
experience  providing  technical 
assistance  to  its  borrowers. 

(b)  Limitation  to  one  state.  An 
Intermediary  may  not  operate  in  more 
than  one  state  unless  the  AA/FA 
determines  that  it  would  be  in  the  best 
interests  of  the  small  business 
community  for  it  to  operate  across  state 
lines. 

§  1 20.703    How  does  an  organization  apply 
to  become  an  intermediary? 

(a)  Application  Process.  Organizations 
interested  in  becoming  Intermediaries 
should  contact  SBA  for  information  on 
the  application  process. 

(b)  documentation  in  support  of 
application.  The  application  must 
include  a  detailed  narrative  statement 
describing: 

(1)  The  types  of  businesses  assisted  in 
the  past  and  those  the  applicant  intends 
to  assist  with  Microloans; 

(2)  The  average  size  of  the  loans  made 
in  the  past  and  the  average  size  of 
intended  Microloans; 


UMI 


(3)  The  extent  to  which  the  applicant 
will  make  Microloans  to  small 

L>Udilit5bd^d  lit  iUi'uA  aioa:», 

(4)  The  geographic  area  in  which  the 
applicant  intends  to  operate,  including 
a  description  of  the  economic  and 
demographic  conditions  existing  in  the 
intended  area  of  operations; 

(5)  The  availability  and  cost  of 
obtaining  credit  for  small  businesses  in 
the  area; 

(6)  The  applicant's  experience  and 
qualifications  in  providing  marketing, 
management,  and  technical  assistance  to 
small  businesses;  and 

(7)  Any  plan  to  use  other  technical 
assistance  resources  (such  as  counselors 
from  the  Service  Corps  of  Retired 
Executives)  to  help  Microloan 
borrowers.  \^^ 

§  1 20.704    How  are  applications  evaluated? 

(a)  Evaluation  criteria.  In  selecting 
Intermediaries,  SBA  will  attempt  to 
insure  that^Mioslloans  are  available  to 
small  businesses  in  all  industries  and 
particularly  to  small  businesses  located 
in  urban  and  rural  areas. 

(b)  Preference  for  organizations  which 
make  very  small  loans.  In  selecting 
Intermediaries,  SBA  will  give  priority  to 
applicants  which  maintain  a  portfolio  of 
loans  averaging  $7,500  or  less. 

(c)  Consideration  of  quasi- 
governmental  organizations.  Generally, 
SBA  will  consider  applications  by 
quasi-governmental  organizations  only 
when  it  determines  that  program 
services  for  a  particular  geographic  area 
would  be  best  provided  by  such 
organization. 

§120.705    What  is  a  Specialized 
Intermediary? 

At  the  end  of  an  Intermediary's  first 
year  of  participation  in  the  program, 
SBA  will  determine  whether  it  qualifies 
as  a  Specialized  Intermediary.  An 
Intermediary  qualifies  as  a  Specialized 
Intermediary  if  it  maintains  a  portfolio 
of  Microloans  averaging  $7,500  or  less. 
Specialized  Intermediaries  qualify  for 
more  favorable  interest  rates  on  S6A 
loans.  If,  after  the  first  year,  an 
Intermediary  qualifies  as  a  Specialized 
Intermediary,  the  special  interest  rate  is 
applied  retroactively  to  SBA  loans  made 
to  the  Intermediary.  After  the  first  year 
SBA  will  determine  an  Intermediary's 
qualifications  as  a  Specialized 
Intermediary  annually,  based  on  its 
lending  practices  during  the  term  of  its 
participation  in  the  program. 
'Specialized  Intermediaries  also  qualify 
for  a  greater  amount  of  technical 
assistance  grant  funding. 


§120.706    What  are  the  terms  ar>d 
conditions  of  an  intermediary  SBA  loan? 

^   .    '..:?/.  .;..,..  '■  'ZT^'"*:.)' 

may  not  borrow  more  than  $750,000  in 
the  first  year  of  participation  in  the 
program.  In  subsequent  years,  the 
Intermediary's  obligations  to  SBA  may 
not  exceed  an  aggregate  of  $2.5  million, 
subject  to  statutory  limitations  on  the 
total  amount  of  funds  available  per 
state. 

(b)  Repayment  terms.  During  the  first 
year  of  the  loan,  an  Intermediary  is  not 
required  to  make  any  payments,  but 
interest  accrues  from  the  date  that  SBA 
disburses  the  loan  proceeds  to  the 
Intermediary.  After  that,  SBA  will 
determine  the  periodic  payments.  The 
loan  must  be  repaid  within  10  years. 

(c)  Interest  rate.  The  interest  rate  is 
equal  to  the  rate  applicable  tu  five-year 
obligations  of  the  United  States 
Treasury,  adjusted  to  the  nearest  one- 
eighth  percent,  less  1.25  percent. 

.  However,  the  interest  rate  for 
Specialized  Intermediaries  is  equal  to 
the  rate  applicable  to  five-year 
obligations  of  the  United  States 
Treasury,  adjusted  to  the  nearest  one- 
eighth  percent,  less  two  percent. 

(d)  Collateral.  As  security  for 
repayment  of  the  SBA  loan,  an 
Intermediary  must  pledge  to  SBA  a  first 
lien  position  in  the  MRF  (described 
below),  LLRF  (described  below),  and  all 
notes  receivable  from  Microloans. 

(e)  Default.  If  for  any  reason  an 
Intermediary  is  unable  to  make  payment 
to  SBA  when  due,  SBA  may  accelerate 
maturity  of  the  loan  and  demand 
payment  in  full.  In  this  event,  or  if  an 
Intermediary  violates  this  part  or  the 
terms  of  its  loan  agreement,  it  must 
surrender  possession  of  all  collateral 
described  in  paragraph  (d)  of  this 
section  to  SBA.  The  Intermediary  is  not 
obligated  to  pay  SBA  any  loss  or 
deficiency  which  may  remain  after 
liquidation  of  the  collateral  unless  the 
loss  was  caused  by  fraud,  negligence, 
violation  of  any  of  the  ethical 
requirements  of  §  120.140,  or  violation 
of  any  other  provision  of  this  part. 

(f)  Fees.  SBA  does  not  charge 
Intermediaries  any  fees  for  loans  under 
this  Program.  An  Intermediary  may, 
however,  pay  minimal  closing  costs  to 
third  parties,  such  as  filing  and 
recording  fees. 

§120.707    What  conditions  apply  to  loans 
by  Intermediaries  to  Microloan  Borrowers? 

(a)  General.  An  Intermediary  may 
make  Microloans  to  any  small  business 
eligible  to  receive  financial  assistance 
under  this  part.  Proceeds  from 
Microloans  may  be  used  only  for 
working-capital  and  acquisition  of 
materials,  supplies,  furniture,  fixtures, 


and  equipment.  SBA  does  not  review 
Microloans  for  creditworthiness. 

(b)  Amount  and  maturity.  Generally, 
Intermediaries  should  not  make  a 
Microloan  of  more  than  $10,000  to  any 
borrower.  An  Intermediary  may  not 
make  a  Microloan  of  more  than  $15,000 
unless  the  borrower  demonstrates  that  it 
is  unable  to  obtain  credit  elsewhere  at 
comparable  interest  rates  and  that  it  has 
good  prospects  for  success.  An 
Intermediary  may  not  make  a  loan  of 
more  than  $25,000,  and  no  borrower 
may  owe  an  Intermediary  more  than 
$25,000  at  any  one  time.  Each 
Microloan  must  be  repaid  within  six 
years. 

(c)  Interest  rate.  The  maximum 
interest  rate  that  can  be  charged  a 
Microloan  borrower  is: 

(1)  On  loans  of  more  than  $7,500,  the 
interest  rate  charged  on  the  SBA  loan  to 
the  Intermediary,  plus  7.75  percentage 
points;  and 

(2)  On  loans  of  $7,500  or  less,  the 
interest  rate  charged  on  the  SBA  loan  to 
the  Intermediary,  plus  8.5  percentage 
points. 

§  120.708    What  is  the  Inte  rneaary  -; 
financial  contribution? 

The  Intermediary  must  contribute 
from  non-Federal  sources  an  amount 
equal  to  15  percent  of  any  loan  that  it 
receives  from  SBA.  The  contribution 
may  not  be  borrowed.  For  purposes  of 
this  program.  Community  Development 
Block  Grants  are  considered  non- 
Federal  sources. 

§  1 20.709     What  Is  the  Microloan  Revolving 
Fund? 

The  Microloan  Revoking  F'und 
("MRF")  is  an  interest-bearing  Deposit 
Account  into  which  an  Intermediary 
must  deposit  the  proceeds  from  SBA 
loans,  its  contributions  from  non- 
Federal  sources,  and  payments  from  its 
Microloan  borrowers.  An  Intermediary 
may  only  withdraw  from  this  account 
the  money  needed  to  establish  the  Loan 
Loss  Reserve  Fund  (§  120.710),  proceeds 
for  each  Microloan  it  makes,  and  any 
payments  to  be  made  to  SBA. 

§  120.710    What  Is  the  Loa-^  loss  Reserve 
Fund? 

(a)  General.  The  Loan  Loss  Reserve 
Fund  ("LLRF")  is  an  interest-bearing 
Deposit  Account  which  an  Intermediary 
must  establish  to  pay  any  shortage  in 
the  MRF  caused  by  delinquencies  or 
losses  on  Microloans.  An  Intermediary 
must  maintain  the  LLRF  until  it  has 
repaid  all  obligations  it  owes  SBA. 

(b)  Level  of  Loan  Loss  Reserve  Fund 
in  first  year.  In  an  Intermediary's  first 
year,  the  balance  on  deposit  in  the  LLRF 
must  equal  not  less  than  15  percent  of 
the  total  outstanding  balance  of  all  notes 


receivable  owed  by  its  Microloan 
borrowers. 

(c)  Level  of  Loan  Loss  Reserve  Fund  in 
subsequent  years.  In  all  subsequent 
years,  an  Intermediary  must  maintain  a 
balance  on  deposit  in  the  LLRF  at  a 
level  which,  at  a  minimum,  reflects  its 
loss  experience  as  determined  by  SBA. 
However,  the  maximum  amount 
required  in  the  LLRF  will  not  exceed  15 
percent  of  the  total  outstanding  balance 
owed  by  an  Intermediary's  Microloan 
borrowers. 

§120  711     What  ruips  govern 
Intermediaries? 

Intermediaries  must  operate  in 
accordance  with  applicable  statutes, 
regulations,  policy  notices,  SBA's 
Standard  Operating  Procedures  (SOPs), 
and  the  information  in  the  application. 

§  1 20  71 2     How  does  an  Intermediary  get  a 
grant  to  assis'  Mscroioan  Borrowers? 

(a)  General.  An  Intermediary  is 
eligible  to  receive  grant  funding  from 
SBA  of  not  more  than  25  percent  of  the 
outstanding  balance  of  all  SBA  loans  to 
the  Intermediary.  The  Intermediary 
must  contribute,  solely  from  non- 
Federal  sources,  an  amount  equal  to  25 
percent  of  the  grant.  Contributions  may 
be  made  in  cash  or  in  kind. 

(b)  Limitations  on  grant  funds.  An 
Intermediary  may  not  borrow  its 
contribution.  It  may  only  use  grant 
funds  to  provide  Microloan  borrowers 
with  marketing,  management,  and 
technical  assistance,  except  that: 

(1)  Up  to  15  percent  of  the  grant  funds 
may  be  used  to  provide  information  and 
technical  assistance  to  prospective 
Microloan  borrowers;  and 

(2)  Grant  monies  may  be  used  to 
attend  training  required  by  SBA. 
Intermediaries  may  not  enter  into  third 
party  contracts  for  the  provision  of 
technical  assistance  to  program  clients. 

(c)  Exception  to  contribution 
requirement.  Intermediaries  which 
make  at  least  50  percent  of  their  loans 
to  small  businesses  located  in  or  owned 
by  residents  of  Economically  Distressed 
Areas  are  not  subject  to  the  contribution 
requirement  in  paragraph  (a)  of  this 
section. 

(d)  Intermediaries  eligible  to  receive 
additional  grant  monies.  An 
Intermediary  may  receive  an  additional 
SBA  grant  equal  to  five  percent  of  the 
outstanding  balance  of  all  loans 
received  from  SBA  (with  no  obligation 
to  contribute  additional  matching  funds) 
if: 

(1)  The  Intermediary  makes  at  least  25 
percent  of  its  loans  to  small  businesses 
located  in  or  owned  by  residents  of  an 
Economically  Distressed  Area;  or 

(2)  The  Intermediary  is  a  Specialized 
Intermediary. 


(e)  SBA  will  determine  an 
Intermediary's  eligibility  for  all  grants 
under  this  section  separately  for  each 
loanmaking  office  or  site. 

§  1 20.71 3    Does  SBA  provide  technical 
assistance  to  Intermediaries? 

SBA  may  procure  technical  assistance 
for  an  Intermediary  to  improve  its 
knowledge,  skill,  and  understanding  of 
microlending  by  awarding  a  grant  to  a 
more  experienced  Intermediary.  SBA 
may  also  obtain  such  assistance  for 
prospective  Intermediaries  in  areas  of 
the  country  that  are  either  not  served  or 
underserved  by  an  existing 
Intermediary.    " 

§120.714    How  does  a  rrarvlntermediary  ~ 
get  a  grant? 

(a)  Grant  procedure  for  non- 
Intermediaries.  Any  nonprofit  entity 
that  is  not  an  Intermediary  may  apply  to 
SBA  for  a  grant  to  provide  marketing, 
management  and  technical  assistance  to 
low-income  individuals  for  the  purpose 
of  assisting  them  in  obtaining  private 
sector  financing  in  amounts  of  $25,000 
or  less.  To  qualify,  it  must  submit 
information  regarding  its  ability  to 
provide  this  assistance.  If  approved,  the 
grant  agreement  will  establish  the  terms 
and  conditions  for  the  grant. 

(b)  Number  and  amounts  of  grants.  In 
each  year  of  the  Microloan  Program, 
SBA  may  make  no  more  than  25  grants 
to  non-Intermediaries  for  terms  of  up  to 
five  years.  A  grant  may  not  exceed 
$125,000. 

(c)  Contribution  by  nonprofit  entity. 
The  nonprofit  entity  must  contribute  an 
amount  equal  to  20  percent  of  the  grant. 
The  contribution  from  the  nonprofit 
entity  must  come  solely  from  non- 
Federal  sources,  and  may  include  direct 
costs  or  in-kind  contributions  paid  for 
under  non-Federal  programs. 

§  120.715    Does  SBA  guarantee  any  loans 
an  Intermediary  obtains  from  another 
source? 

(a)  SBA  may  guarantee  not  less  than 
90  percent  of  no  more  than  10  loans  by 
for-profit  or  nonprofit  entities  (or  an 
alliance  of  such  entities)  to 
Intermediaries  located  in  urban  areas 
and  no  more  than  10  loans  by  such 
entities  to  Intermediaries  located  in 
Rural  Areas  (as  defined  in  §  120.10). 

(b)  Any  loan  guaranteed  by  SBA 
under  this  section  will  have  a  term  of  10 
years.  If  an  Intermediary  receives  such 

a  loan,  it  will  not  need  to  repay  any 
principal  or  interest  during  the  first 
year,  although  the  interest  will  accrue. 
During  the  second  through  fifth  years, 
the  Intermediary  will  pay  interest  only. 
During  the  sixth. through  tenth  years,  it 
will  pay  interest  and  fully  amortize  the 
principal. 
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(c)  The  interest  ratu  on  oiiy  loan  under 
this  section  shall  be  calculated  as 
described  in  §  120.706. 

Subpart  H — Development  Company 
Loan  Program  (504) 

S    ? ;  300    What  is  the  purpose  of  the  504 
P' .gram? 

As  authorized  by  Congress,  SBA  has 
established  this  prograin  to  foster 
economic  development,  create  or 
preserve  job  opportunities,  and 
stimulate  growth,  expansion,  and 
modernization  of  small  businesses. 
§  120.801  How  is  a  504  Project 
financed? 

(a)  A  small  business  may  apply  for 
504  financing  through  the  CDC  serving 
the  area  in  which  the  504  Project  is 
located.  SBA  issues  an  Authorization  if 
it  agrees  to  guarantee  part  of  the  funding 
for  a  Project. 

(b)  Usually,  a  Project  requires  interim 
financing  from  an  interim  lender  (often 
the  same  lender  that  later  provides  a 
portion  of  the  permanent  financing). 

(c)  Generally,  permanent  financing  of 
the  Project  consists  of: 

(1)  A  contribution  by  the  small 
business  in  an  amoimtof  at  least  10 
percent  of  the  Project  costs: 

(2)  A  loan  made  with  the  proceeds  of 
a  CDC  Debenture  for  up  to  40  percent 
of  the  Project  costs  and  certain 
administrative  costs,  collateralized  by  a 
second  lien  on  the  Project  Property;  and 

(3)  A  private  sector  loan  comprising 
the  balance  of  the  financing, 
collateralized  by  a  first  lien  on  the 
Project  property. 

(d)  The  Debenture  is  guaranteed  100 
percent  by  SBA  (writh  the  full  faith  and 
credit  of  the  United  States),  and  sold  to 
Underwriters  who  form  Debenture 
Pools.  Investors  purchase  interests  in 
Debenture  Pools  and  receive  Certificates 
representing  ownership  of  all  or  part  of 
a  Debenture  Pool.  SBA  and  CDCs  use 
various  agents  to  facilitate  the  sale  and 
service  of  the  Certificates  and  the 
orderly  flow  of  funds  among  the  parties. 

§120.802    Definitions. 

The  following  terms  have  the  same 
meaning  wherever  they  are  used  in  this 
subpart.  Defined  terms  are  capitalized 
wherever  they  appear. 

Area  of  Operations  is  a  geographic 
area  in  which  a  CDC  conducts  its 
activities. 

Associate  Development  Company 
(ADC)  is  an  entity  approved  by  SBA  to 
assist  CDCs  to  deliver  504  financing. 

Central  Servicing  Agent  (CSA)  is  an 
entity  that  receives  and  disburses  funds 
among  the  various  parties  involved  in 
504  financing  under  a  master  servicing 
agent  agreement  with  SBA. 


Certificate  is  a  document  issued  by 
SBA  or  its  agent  representing  ownership 
of  all  or  part  of  a  Debenture  Pool. 

Debenture  is  an  obligation  issued  by 
a  CDC  and  guaranteed  100  percent  by 
SBA,  the  proceeds  of  which  are  used  to 
fund  a  504  loan. 

Debenture  Pool  is  an  aggregation  of 
Debentures. 

Investor  is  an  owner  of  a  beneficial 
interest  in  a  Debenture  Pool. 

Job  Opportunity  is  a  full  time  (or 
equivalent)  permanent  job  created 
within  two  years  of  receipt  of  504  funds, 
or  retained  in  the  community  because  of 
a  504  loan. 

Net  Debenture  Proceeds  are  the 
portion  of  Debenture  proceeds  that 
finance  eligible  Project  costs  (excluding 
administrative  costs). 

Project  is  the  purchase  or  lease,  and/ 
or  improvement  or  renovation  of  long- 
term  fixed  assets  by  ai  small  business, 
with  504  financing,  for  use  in  its 
business  operations. 

Project  Property  is  one  or  more  long- 
term  fixed  assets,  such  as  land, 
buildings,  machinery,  and  equipment, 
acquired  or  improved  by  a  small 
business,  with  504  financing,  for  use  in 
its  business  operations. 

Third  Party  Loan  is  a  loan  fi-om  a 
commercial  or  private  lender,  investor, 
or  Federal  (non-SBA).  State  or  local 
government  source  as  part  of  the  Project 
financing. 

Underwriter  is  an  entity  approved  by 
SBA  to  form  Debenture  Pools  and 
arrange  for  the  sale  of  Certificates. 

Certification  Procedures  To  Become  a 
CDC 

§120.810    Applications  for  certification  as 
a  CDC. 

(a)  Applicants  for  certification  as  a 
CDC  must  apply  to  the  SBA  District 
Office  serving  a  proposed  Area  of 
Operations.  An  applicant  must 
demonstrate  that  it  satisfies  the 
certification  and  operating  criteria  in 
§§  120.820  through  120.829,  as  well  as: 

(1)  The  need  for  504  services  (if  there 
is  already  a  CDC  in  the  Area  of 
Operations,  the  applicant  must  justify 
the  need  for  another  and  present  a  plan 
to  avoid  duplication  or  overlap); 

(2)  A  budget,  approved  by  its  Board  of 
Directors;  and 

(3)  A  plan  to  meet  CDC  operating 
requirements  (without  specializing  in  a 
particular  industry). 

(b)  The  AA/FA,  with  the 
recommendation  of  each  District  Office 
in  the  applicant's  proposed  Area  of 
Operations,  shall  make  the  certification 
decision. 


§  120.U1 1     public  notice  of  CDC 
certification  application. 

(a)  As  part  of  the  application  process, 
the  applicant  must  publish  a  notice  in 
a  general  circulation  newspaper  in  the 
proposed  Area  of  Operations,  including 
the  name  and  location  of  the  proposed 
CDC,  its  purpose  and  Area  of 
Operations,  and  the  names  and 
addresses  of  its  officers  and  directors. 
The  applicant  shall  send  a  copy  of  the 
notice  to  SBA.  The  notice  shall  provide 
the  public  at  least  30  days  to  submit 
written  comments  to  the  District  Office. 
The  SBA  shall  consider  the  comments 
in  making  its  decision  on  the 
application. 

fb)  CDCs  serving  the  proposed  Area  of 
Operations  shall  be  directly  notified  and 
given  at  least  30  days  to  comment. 

§  1 20.81 2    Probationary  period  for  newly 
certified  CDCs. 

(a)  Newly  certified  CDCs  will  be  on 
probation  for  a  period  of  two  years,  at 
the  end  of  which  the  CDC  must  petition 
for: 

(1)  Permanent  CDC  status; 

(2)  A  single,  one-year  extension  of 
probation;  or 

(3)  ADC  status. 

(b)  SBA  will  consider  failure  to  file  a 
petition  before  the  end  of  the 
probationary  period  as  a  withdrawal 
from  the  504  program.  If  the  CDC  elects 
ADC  status  or  withdrawal,  it  must 
transfer  all  funded  and/ or  approved 
loans  to  another  CDC.  SBA,  or  another 
servicer  approved  by  SBA. 

Requirements  for  CDC  Certification  and 
Operation 

§120.820    CDC  non-profit  status. 

A  CDC  must  be  a  non-profit 
corporation  (or  limited  liability 
company)  in  good  standing.  (For-profit 
CDCs  certified  by  SBA  prior  to  January 
1,  1987  may  retain  their  certifications.) 
An  SBIC  may  not  become  a  CDC. 

§120.821    CDC  Area  of  Operations. 

A  CDC  must  have  a  designated  Area 
of  Operations,  specified  by  the  CDC  and 
approved  by  SBA.  There  can  be  only 
one  statewide  CDC  in  each  state,  which 
must  foster  economic  development 
throughout  the  state  and  provide  504 
assistance  to  areas  not  adequately 
served  by  other  CDCs. 

§  1 20.822    CDC  membership. 

A  CDC  must  have  at  least  25  members 
(or  stockholders  for  for-profit  CDCs 
approved  prior  to  January  1,  1987).  No 
person  or  entity  may  own  or  control 
more  than  10  percent  of  the  CDC's 
voting  membership  (or  stock).  Members 
must  be  representative  of  and  provide 
evidence  of  active  support  in  tie  Area 
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of  Operations.  Members  must  be  from 
each  of  the  following  groups: 

(a)  Government  organizations 
responsible  for  economic  development 
in  the  Area  of  Operations  and 
acceptable  to  SBA; 

(b)  Financial  institutions  that  provide 
commercial  long-term  fixed  asset 
financing  in  the  Area  of  Operations; 

(c)  Community  organizations 
dedicated  to  economic  development  in 
the  Area  of  Operations  such  as 
chambers  of  commerce,  foundations, 
trade  associations,  colleges,  or 
universities;  and 

(d)  Businesses  in  the  Area  of 
Operations. 

§  1 20.823    CDC  Board  of  Directors. 

The  CDC  must  have  a  Board  of 
Directors  chosen  from  the  membership 
by  the  members,  and  representing  at 
least  three  of  the  four  membership 
groups.  No  single  group  shall  control. 
The  Board  members  must  be  responsible 
officials  of  the  organizations  they 
represent,  and  at  least  one  must  possess 
commercial  lending  experience.  The 
Board  must  meet  at  least  quarterly  and 
shall  be  responsible  for  CDC  staff 
decisions  and  actions.  A  quorum  shall 
require  at  least  5  Directors.  If  theref  is  a 
vote  on  loan  approval  or  servicing 
actions,  at  least  one  Board  member  with 
commercial  loan  experience  approved 
by  SBA  must  be  present  and  vote.  As  an 
alternative,  the  Board  may  obtain  the 
recommendation  of  another  person 
approved  by  SBA  and  possessing 
commercial  lending  experience. 

§  120.824    Professional  manaae"ier>r  and 
staff. 

A  CDC  must  have  full-time 
professional  management,  including  an 
Executive  Director  (or  the  equivalent) 
managing  daily  operations.  It  must  also 
have  a  full-time  professional  staff 
qualified  by  training  and  experience  to 
market  the  504  Program,  package  and 
process  loan  applications,  close  loans, 
service  the  loan  portfolio,  and  sustain  a 
sufficient  level  of  service  and  activity  in 
the  Area  of  Operations. 

(a)  Contracting  out  to  third  parties. 
CDCs  may  obtain,  under  contract, 
marketing,  packaging,  processing,  and 
servicing  services  from  qualified  Lender 
Service  Providers,  as  that  term  is 
defined  in  part  103  of  this  chapter, 
located  in  the  Area  of  Operations, 
subject  to  SBA's  prior  written  approval. 
CDCs  may  contract  for  outside  legal  and 
accounting  services  without  SBA 
approval.  Compensation  under  all  such 
contracts  must  be  reasonable  and 
customary  for  similar  services  in  the 
Area  of  Operations.  SBA  may  audit  the 
contracts. 


(b)  Contracting  out  to  other  CDCs. 
CDCs  may  contract  with  other  CDCs  for 
specific  services,  subject  to  SBA's  prior 
written  approval. 

§  1 20  825    Financial  ability  to  operate. 
A  LDC  must  be  able  to  sustain  its 
operations  continuously,  with  reliable 
sources  of  funds  (such  as  income  from 
services  rendered  and  contributions 
from  government  or  other  sponsors). 

§120.826     Basic  requirernents  for 
operating  a  CDC. 

A  CDC  must  operate  in  accordance 
with  applicable  statutes,  regulations, 
policy  notices,  SBA's  SOPs,  and  the 
information  in  its  application.  It  must 
supply  to  SBA  current  and  accurate 
information  about  all  certification  and 
operational  requirements,  and  maintain 
the  records  and  submit  the  reports 
required  by  SBA. 

§  120.827     Services  a  CDC  provides  to 
small  businesses. 

taj  A  cue  must  operate  in  and 
adequately  service  its  Area  of 
Operations.  It  must  market  the  504 
program,  package  and  process  504  loan 
applications,  and  close  and  service  504 
loans.  A  CDC's  loan  portfolio  must  be 
diversified  by  business  sector. 

(b)  A  CDC  may  provide  small 
businesses  with  financial  and  technical 
assistance,  or  may  help  small  businesses 
obtain  such  assistance  from  other 
sources,  including  preparing,  closing, 
and  servicing  loans  under  contract  with 
Lenders  in  SBA's  7(a)  program. 

(c)  A  CDC  also  may  loan  amoimts  to 
the  Borrower  equal  to  the  value  of  all  or 
part  of  the  Borrower's  contribution  to  a 
Project  in  the  form  of  cash  or  land, 
including  site  improvements,  previously 
acquired  by  the  CDC. 

§  1 20.828    Minimum  level  of  CDC  lending 
activity. 

A  CDC  must  provide  at  least  two  504 
loan  approvals  each  full  fiscal  year. 


§120,829     jor  Dot 
must  maintain. 


tunity  average  a  CDC 


(a)  A  CDC's  portfolio  must  reflect  an 
average  of  one  Job  Opportunity  per 
$35,000  of  504  loan  funding.  The  AA/ 
FA  may  permit  a  CDC  to  average  up  to 
one  per  $45,000  for  good  cause  in: 

(1)  Alaska; 

(2)  Hawaii; 

(3)  State-designated  urban  or  rural 
jobs  and  enterprise  zones; 

(4)  Empowerment  Zones  and 
Enterprise  Communities;  and 

(5)  Labor  Surplus  Areas  listed  in  the 
Department  of  Labor's  publication 
"Area  Trends." 

(b)  A  CDC  must  indicate  in  its  annual 
report  the  Job  Opportunities  actually  or 


estimated  to  be  provided  by  each 
Project. 

(c)  If  a  CDC  does  not  maintain  the 
required  average,  it  may  retain  its 
certification  if  it  justifies  to  SBA's 
satisfaction  its  failure  to  do  so  in  its 
annual  report  and  shows  how  it  intends 
to  attain  the  required  average. 

§  1 20.830    Reports  a  CDC  must  submit 
A  CDC  must  submit  the  following 

reports  to  SBA: 
(a)  An  annual  report  within  90  days 

alter  the  end  of  the  CDC's  fiscal  year, 

and  such  interim  reports  as  SBA  may 

reouire; 

(d)  Resumes  for  all  new  Associates 
and  staff; 

(c)  Reports  of  involvement  in  any 
legal  proceeding; 

(d)  Changes  in  organizational  status; 

(e)  Changes  in  any  condition  that 
affects  its  eligibility  to  continue  to 
participate  in  the  504  program;  and 

(f)  Quarterly  service  reports  on  each 
loan  in  its  portfolio  which  is  60  days  or 
more  past  due  (and  interim  reports  upon 
request  by  SBA). 

Extending  a  CDC'S  Area  of  Operations 

§  120.835    Application  to  extend  an  Area  of 
Operations. 

SBA  may  expand  a  CDC's  Area  of 
Operations  if  the  proposed  Area  of 
Operation  is  not  being  adequately 
served  by  existing  CDC(s)  and  the 
expanding  CDC  is  well-qualified  to 
serve  it.  A  CDC  seeking  to  expand  its 
Area  of  Operations  must  apply  in 
writing  to  the  SBA  District  Office 
serving  the  geographic  area  in  which  the 
CDC  proposes  to  expand. 

(a)  A  CDC  may  suomit  an  application 
to  expand  its  Area  of  Operations  if  the 
existing  CDCs  serving  the  area  have  not 
averaged,  over  the  last  two  years,  at  least 
one  loan  approval  per  100,000  of 
general  population  in  the  Area  of 
Operation.  The  one  loan  per  100,000 
population  requirement  applies  only  to 
the  area  proposed  for  expansion,  not  the 
entire  Area  of  Operations  of  the  existing 
CDC  or  CDCs  serving  the  expanded  area. 

Example  to  parag^ph  (a)  of  this  section. 
CDC  A  averages  0.8  loans  per  100.000  of 
general  population  state-wide,  but  i.i!  loans 
per  100,000  in  city  X.  CDC  B  seeks  to  expand 
its  Area  of  Operations  only  into  city  X.  CDC 
B's  application  will  be  denied  without 
further  review  because  CDC  A  meets  the  1 
loan  per  100,000  population  requirement  in 
the  proposed  expanded  Area  of  Operation. 

(b)  The  application  to  expand  must 
demonstrate  to  the  satisfaction  of  SBA 
the  expanding  CDC's  ability  to  provide 
full  service  to  small  businesses  in  the 
expanded  territory,  including 
processing,  closing,  servicing,  and,  if 
authorized,  liquidating  504  loans.  The 
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expanding  CUC  must  also  demonstrate 
in  its  application  that  it  will  have  a  local 
presence  and  representation  in  the 
expanded  Area  of  Operations  before 
submitting  any  504  loans  for  approval. 

§120.836    Public  notice  and  opportunity 
for  respof^se. 

SBA  will  notify  all  CDCs  servicing  the 
proposed  area  of  expansion,  allowing  at 
least  30  days  for  the  existing  CDCs  to 
respond  to  the  District  Office.  The 
expanding  CDC  also  must  publish  a 
notice  in  a  general  circulation 
newspaper  in  the  proposed  area  of 
expansion,  advising  of  its  intent  to 
expand  and  giving  the  public  at  least  30 
days  to  comment  to  SBA.  The  burden  of 
proof  in  opposing  the  application  will 
be  upon  the  existing  CDC  or  CDCs  to 
show  why  SBA  should  not  grant  the 
application  for  extension. 

§  1 20.837    SBA  decision  on  appiication  for 
extension. 

(a)  The  SBA  District  Office  may 
consider  any  factor  presented  to  it 
concerning  the  proposed  area  of 
expansion,  the  expanding  CDC  and  its 
Area  of  Operations,  and  the  existing 
CDC  or  CDCs  serving  the  area,  including 
the  following:  number  of  loan  approvals 
per  100.000  of  general  population; 
number  of  loan  approvals  per  100,000  of 
small  businesses:  the  density  of  small 
businesses;  jobs  created  and  retained; 
the  number  of  504  loan  closings;  the 
average  504  loan  amount;  urban, 
suburban,  or  rural  character  of  the 
expanding  area;  the  mix  of  small 
businesses;  the  prevailing  economic 
conditions;  servicing  record  and 
capabilities;  currency  rates;  loss  rates; 
other  services  provided  to  small 
businesses  (technical  and  financial 
assistance);  relationship  with  the  local 
SBA  office;  and  ties  to  and  knowledge 
of  the  local  community  and  its 
resources. 

(b)  The  SBA  District  Office  will 
submit  a  recommendation,  with  any 
supporting  materials,  within  30  days  of 
the  end  of  the  comment  period  to  the 
AA/FA,  who  will  make  the  final 
decision  within  30  days  of  his  or  her 
receipt  of  the  District  Office's 
recommendation.  In  making  its 
decision.  SBA  will  consider  all 
information  submitted  to  it,  as  well  as 
the  currency  of  the  expanding  CDC's 
portfolio,  including  the  default  rate. 

§  1 20.838    Expiration  of  existing,  temporary 
expansions. 

All  existing,  temporary  expansions  of 
Areas  of  Operation  shall  expire  6 
months  after  March  1, 1996,  unless  a 
CDC  applies  for  permanent  expansion 
before  the  expiration  date. 


§  1 20.839    Case-by-case  extensions. 

(a)  A  CDC  may  apply  to  make  an 
individual  loan  for  a  Project  outside  its 
Area  of  Operations  to  the  District  Office 
serving  the  area  in  which  the  Project 
will  be  located  if: 

(1)  The  applicant  CDC  has  previously 
assisted  the  business  to  obtain  a  504 
loan: 

(2)  The  applicant  small  business  or 
CDC  can  document  in  writing  to  the 
AA/FA  specific  circumstances  that 
would  prevent  the  existing  CDC  or  CDCs 
serving  the  area  from  assisting  the 
business  adequately;  and 

(3)  The  existing  CDC  or  CDCs  serving 
the  area  agree  to  permit  the  applicant 
CDC  to  make  the  loan. 

(b)  The  applicant  CDC  must 
demonstrate  that  it  adequately  can 
service  the  loan. 

(c)  The  AA/FA  may  approve  the 
request  for  good  cause  shown. 

Accredited  Lenders  Program  (ALP) 

§  120.840    Accredited  Lenders  Program. 
The  SBA  may  designate  a  CDC  as  an 
Accredited  Lender.  SBA  will  provide  an 
Accredited  Lender  with  expedited  loan 
processing  or  servicing  action. 

(a)  Applications.  CDCs  may  apply  to 
the  SBA  field  office  with  which  it  is 
most  active.  The  SBA  office  will  send  its 
recommendation  and  the  application  to 
the  AA/FA  for  final  decision. 

(b)  Eligibility.  In  order  to  be  eligible  to 
receive  Accredited  Lender  status,  a  CDC 
must  have  been  an  active  participant  in 
the  504  loan  program  for  not  less  than 
the  preceding  12  months.  In  evaluating 
an  application  to  be  an  Accredited 
Lender,  SBA  will  consider  all  relevant 
factors,  including: 

(1)  The  CDC's  ability  to  work  with  the 
local  SBA  office; 

(2)  The  quality  of  past  performance: 
and 

(3)  The  quality  of  the  loan  portfolio, 
including  the  default  rate. 

(c)  Term  of  designation.  CDCs  will  be 
designated  as  ALPs  for  a  two  year 
period,  and  are  eligible  to  renew  the 
designation  for  additional  two  year 
periods. 

(d)  Suspension  and  revocation  The 
AA/FA  may  suspend  or  revoke  ALP 
designation  upon  written  notice  stating 
the  reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
loan  performance  unacceptable  to  SBA 
or  violations  of  applicable  statutes, 
regulations  or  published  SBA  policies 
and  procedures.  An  ALP  may  appeal  the 
suspension  or  revocation  made  under 
this  section  pursuant  to  the  procedures 
set  forth  in  part  134  of  this  chapter.  The 


action  of  the  AA/FA  shall  remain  in 
effect  pending  resolution  of  the  appeal. 

Premier  Certified  Lenders  Program 

§  1 20.845    Premier  Certified  Lenders 
Program. 

The  SBA  has  established  a  pilot 
program  to  designate  a  number  of  CDCs 
as  Premier  Certified  Lenders  ("PCLPs"), 
which  will  be  able  to  process,  approve, 
close  and  service  504  loans. 

(a)  Characteristics.  Loans  processed 
through  the  PCL  Program  will  be  subject 
to  the  same  loan  terms  and  conditions 
as  other  504  loans,  but  final  approval  by 
SBA  will  be  limited  to  eligibility  of  the 
guarantee. 

(b)  Applications.  A  CDC  may  obtain 
information  concerning  this  program 
from  SBA's  Office  of  Pilot  Operations  in 
Washington,  D.C.  A  CDC  may  apply  to 
the  SBA  field  office  with  which  it  is 
most  active.  The  SBA  office  will  send 
the  application  with  a  recommendation 
to  the  AA/FA  for  final  decision. 

(c)  Eligibility.  SBA  will  consider  the 
CDC's  ability  to  work  with  the  local 
SBA  office  and  the  quality  of  past 
performance. 

(d)  Loss  reserve.  A  PCLP  must 
establish  a  loss  reserve  for  its  financings 
under  this  program,  secured  by  its 
segregated  assets  in  favor  of  SBA,  in  the 
amount  of  the  PCLP's  historic  loss  rate 
or  10  percent  of  its  exposure  under  the 
PCLP  program,  whichever  is  greater. 
The  PCLP  must  contribute  to  the  loss 
reserve  for  each  such  financing  at  the 
times  and  in  the  amounts  established  by 
law. 

(e)  Review.  The  SBA  shall  review  a 
PCLP's  financings  at  least  annually. 

(f)  Suspension  and  revocation.  "The 
AA/FA  may  suspend  or  revoke  PCLP 
designation  upon  written  notice  stating 
the  reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
loan  performance  unacceptable  to  SBA, 
failure  to  meet  loss  reserve  or  eligibility 
criteria,  or  violations  of  applicable 
statutes,  regulations  or  published  SBA 
policies  and  procedures.  A  PCLP  may 
appeal  the  suspension  or  revocation 
made  under  this  section  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
chapter.  The  action  of  the  AA/FA  shall 
remain  in  effect  pending  resolution  of 
the  appeal. 

(g)  Program  period.  On  October  1, 
1997,  the  PCLP  pilot  program  ends. 

Associate  Development  Companies 
(ADCs) 

§120.850    AOC  functions. 

(a)  An  ADC  must  support  local 
economic  development  efforts.  An  ADC 
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may  package,  close,  and  service  loans 
for  a  CDC  under  a  written  contract 
approved  by  SBA.  Such  contracts  must 
meet  Service  Provider  criteria,  and 
specify  the  rights  and  responsibilities  of 
the  parties  (including  payment  terms). 
The  CDC  remains  solely  responsible  to 
SBA  for  the  processing,  closing,  and 
servicing  of  the  loan.  It  may  not  charge 
the  Borrower  a  higher  fee  because  it  is 
using  the  ADC's  services. 

(b)  An  ADC  must  operate  in 
accordance  with  statutes,  regulations, 
policy  notices,  SBA's  Standard 
Operating  Procedures  (SOPs),  and  the 
information  in  its  application.  It  must 
supply  to  SBA  current  and  accurate 
information  about  all  certification  and 
operational  requirements,  and  maintain 
"the  records  required  by  SBA. 

§  120.851     ADC  eligibility  and  operating 
requirements. 

(a)  An  ADC  must  demonstrate  to  SBA 
and  maintain  the  following: 

(1)  Adequate  management  ability; 

(2)  A  Board  of  Directors  meeting  at 
least  quarterly  and  chosen  from  the 
membership  by  the  members; 

(3)  A  professional  staff,  inclsding  at   ' 
least  one  qualified  full-time  professional 
with  small  business  lending  experience 
available  during  regular  business  hours; 
and 

(4)  A  budget  or  financial  statements 
showing  the  financial  capability  and 
funding  to  sustain  continuing 
operations. 

(b)  An  ADC  may  contract  out  for  staff 
services  only  if  SBA  gives  prior 
approval.  The  contract,  subject  to  SBA 
audit,  may  not  be  self-ser\'ing,  and 
compensation  must  be  reasonable  and 
customary. 

§120.852    Suspension  and  revocation  of 
ADCs. 

SBA  may  require  corrective  action,  or 
the  AA/FA  may  suspend  or  revoke  ADC 
status  upon  written  notice  stating  the 
reasons  therefore  at  least  10  business 
days  prior  to  the  effective  date  of  the 
suspension  or  revocation.  Reasons  for 
suspension  or  revocation  may  include 
violations  of  applicable  statutes, 
regulations  or  published  .SBA  policies 
and  procedures.  An  ADC  may  appeal 
the  suspension  or  revocation  made 
under  this  section  pursuant  to  the 
procedures  set  forth  in  part  134  of  this 
chapter.  The  action  of  the  AA/FA  shall 
remain  in  effect  pending  resolution  of 
the  appeal. 

Ethical  Requirements 

§  120.855    CDC  and  ADC  eir,  cal 
requirements. 

CDCs,  ADCs  and  their  Associates 
must  act  ethically  and  exhibit  good 


character.  They  must  meet  all  of  the 
ethical  requirements  of  §  120.140.  In 
addition,  they  are  subject  to  the 
following: 

(a)  Any  benefit  flowing  to  an 
Associate  or  his  or  her  employer  from 
activities  as  an  Associate  must  be 
merely  incidental  (this  requirement 
does  not  prevent  an  Associate  or  an 
Associate's  employer  from  engaging  in  a 
business  relationship  with  the  CDC  and/ 
or  the  Borrower  in  the  regular  course  of 
business,  including  providing  interim 
financing  or  Third-Party  loans);  and 

(b)  Unless  waived  by  SBA  for  good 
cause,  an  Associate  may  not  be  an 
officer,  director,  or  manager  of  more 
than  one  CDC  or  ADC  (except  that  the 
membership  or  Board  of  Directors  of  a 
broader-based  CDC  may  include  a 
member  or  director  of  a  local  CDC 
vdthin  its  Area  of  Operations). 

Prnipf  t  Economic  Development  Goals 

§  120.860    Required  objectives. 

A  Project  must  achieve  at  least  one  of 
the  economic  development  objectives 
set  forth  in  §  120.861  or  §  120.862. 

§  120.861    Job  creation  or  retention. 

A  Project  must  create  or  retain  one  Job 
Opportunity  for  every  $35,000 
guarantpprl  by  SBA. 

§  1 20  862    Ottier  economic  development 

^Dject'ves 

A  Project  that  achieves  any  of  the 
following  community  development  or 
public  policy  goals  is  eligible  if  the 
CDC's  overall  portfolio  of  504  loans, 
including  the  subject  loan,  meets  or 
exceeds  the  CDC's  required  Job 
Opportunity  average.  Loan  applications 
must  indicate  how  the  Project  will  meet 
the  specified  economic  development 
objective. 

(a)  Community  Development  goals: 

(1)  Improving,  diversifying  or 
stabilizing  the  economy  of  the  locality: 

(2)  Stimulating  other  business 
development: 

(3)  Bringing  new  income  into  the 
community; 

(4)  Assisting  manufactiuing  firms 
(Standard  Industrial  Classification 
Manual  (SIC)  Codes  20-49);  or 

(5)  Assisting  businesses  in  Labor 
Surplus  Areas  as  defined  by  the 
Department  of  Labor. 

(b)  Public  Policy  goals: 

(1)  Revitalizing  a  Dusiness  district  of 
a  community  with  a  written 
revitalization  or  redevelopment  plan; 

(2)  Expanding  exports; 

(3)  Expanding  Minority  Enterprise 
development  [See  §  124.103(b)  of  this 
chapter); 

(4)  Aiding  rural  development; 

(5)  Increasing  productivity  and 
competitiveness  (retooling,  robotics, 


modernization,  competition  with 
imports); 

(6)  Modernizing  or  upgrading 
facilities  to  meet  health,  safety,  and 
environmental  requirements;  or 

(7)  Assisting  businesses  affected  by 
Federal  budget  reductions,  including 
base  closings,  either  because  of  the  loss 
of  Federal  contracts  or  the  reduction  in 
revenues  due  to  a  decreased  Federal 
presence. 

Leasing  Policies  Specific  to  504  Loans 

§  120.870    Leasing  Project  Property. 

(a)  A  Borrower  may  use  the  proceeds 
of  a  504  loan  to  acquire,  construct,  or 
modify  buildings  and  improvements, 
and/or  to  purchase  and  install 
machinery  and  equipment  located  on 
land  leased  to  the  Borrower  by  the  CDC 
or  an  unrelated  lessor  if: 

(1)  The  remaining  term  of  the  lease, 
including  options  to  renew,  exercisable 
solely  by  the  lessee,  equals  or  exceeds 
the  term  of  the  Debenture,  or,  in  the  case 
of  machinery  or  equipment,  equals  or 
exceeds  the  useful  life  of  the  property  or 
the  term  of  the  Debenture,  whichever  is 
lesser: 

(2)  The  Borrower  assigns  its  interest 
in  the  lease  to  the  CDC  with  right  of 
reassignment  to  SBA;  and 

(3)  'The  504  loan  is  secured  by  a 
recorded  lien  against  the  leasehold 
estate  and  other  collateral  as  necessary. 

(b)  If  a  CDC  leases  property  to^a  small 
business,  the  rent  paid  by  the  small 
business  during  the  term  of  the 
Debenture  must  be  enough  to  pay 
principal  and  interest  on  all  debt 
incurred  by  the  CDC  to  finance  the 
Project,  and  all  related  expenses.  The 
rent  also  may  include  a  reasonable 
return  on  the  CDC's  investment. 

§120.871    Leasing  part  of  an  existing 
building  to  another  business. 

(a)  The  costs  of  interior  finishing  of 
space  to  be  leased  out  to  another 
business  are  not  eligible  Project  costs. 

(b)  Third-party  loan  proceeds  used  to 
renovate  the  leased  space  do  not  count 
towards  the  504  first  mortgage 
requirement  or  the  Borrower's 
contribution. 

Loan-Making  Policies  Specific  to  504 
Loans 

§  120.880    Basic  eligibility  requirements. 

In  addition  to  the  eligibility 
requirements  specified  in  subpart  A,  to 
be  an  eligible  Borrower  for  a  504  loan, 
a  small  business  must: 

(a)  Use  the  Project  Property  (except 
that  an  Eligible  Passive  Company  may 
lease  to  an  Operating  Company);  and 

(b)  Together  with  its  affiliates,  meet 
one  of  the  following  size  standards: 
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(1)  It  does  not  have  a  tangible  net 
worth  in  excess  of  S6  million,  and  does 
not  have  an  average  net  income  after 
Federal  income  taxes  (excluding  any 
carry-over  losses)  for  the  preceding  two 
years  in  excess  of  $2  million;  or 

(2)  It  meets  the  size  standards  in  Part 
121  of  this  chapter  for  the  industry  in 
which  it  is  primarily  engaged. 

V  •  2-  3c         .>  y  c  e  Proiects  (of  504  loans. 

In  addition  to  the  ineligible 
businesses  and  uses  of  proceeds 
specified  in  subpart  A  of  this  part,  the 
following  Projects  are  ineligible  for  504 
financing: 

(a)  Relocation  of  any  of  the  operations 
of  a  small  business  which  will  cause  a 
net  reduction  of  one-third  or  more  in  the 
workforce  of  a  relocating  small  business 
or  a  substantial  increase  in 
unemployment  in  any  area  of  the 
counti7,  unless  the  Ci)C  can  justify  the 
loan  because: 

(1)  The  relocation  is  for  key  economic 
reasons  and  crucial  to  the  continued 
existence,  economic  wellbeing,  and/or 
competitiveness  of  the  applicant;  and 

(2)  The  economic  development 
benefits  to  the  applicant  and  the 
receiving  community  outweigh  the 
negative  imfwct  on  the  community  from 
which  the  applicant  is  moving;  and 

(b)  Projects  in  foreign  countries  (loans 
financing  real  or  personal  property 
located  outside  the  United  States  or  its 
possessions). 

§  1 20.882    Bigibte  Pro^act  costs  for  504 
loans. 

Eligible  Project  costs  which  may  be 
paid  with  the  proceeds  of  504  loans  are: 

(a)  Costs  directly  attributable  to  the 
Project  including  expenditures  incurred 
by  the  Borrower  (with  its  own  funds  or 
firom  a  loanj: 

(1)  To  acquire  land  used  in  the  Project 
prior  to  applying  to  SBA  for  the  504 
loan;  or 

(2)  For  any  other  expense  toward  a 
Project  within  nine  months  prior  to 
receipt  by  SBA  of  a  complete  loan 
application,  unless  the  time  limit  is 
extended  or  waived  by  SBA  for  good 
cause; 

(b)  In  Projects  involving  construction, 
a  contingency  reserve  for  cost  overruns 
not  to  exceed  10  percent  of  construction 
cost; 

(c)  Professional  fees  directly 
attributable  and  essential  to  the  Project, 
such  as  title  insurance,  architecture, 
engineering,  accounting,  environmental 
studies,  and  legal  fees  (other  than  legal 
fees  associated  with  the  closing);  and 

(d)  Repayment  of  interim  financing 
including  points,  fees  and  interest. 


§  120.883    Eligible  administrative  costs  for 
504108ns. 

The  following  costs  and  fees  are  not 
part  of  Project  costs  but  may  be  paid 
with  the  proceeds  of  the  504  loan  and 
the  Debenture  (see  §  120.971)- 

(a)  SBA  guarantee  fee; 

(b)  Funding  fee  (to  cover  the  cost  of 
a  public  issuance  of  securities  and  the 
Trustee); 

(c)  CDC  processing  fee; 

(d)  Closing  costs,  other  than  legal  fees; 
and 

(e)  Underwriters  fee. 

§  1 20.884    Inellgibia  costs  (or  504  loans. 

Costs  not  directly  attributable  and 
necessary  for  the  Ptoject  may  not  be 
paid  with  proceeds  of  the  504  loan. 
These  include,  but  are  not  limited  to, 
the  following: 

(a)  Debt  rennancing  (other  than 
interim  financing). 

(b)  Third-Party  Loan  fees 
(commitment,  broker,  finders, 
origination,  processing  fees  of 
permanent  financing). 

(c)  Ancillary  business  expenses,  such 
as: 

(1)  Working  capital; 

(2)  Counseling  or  management 
services  fees; 

(3)  Incorporation/organization  costs; 

(4)  Francnise  fees;  and 

(5)  Advertising. 

(d)  Fixed-asset  Project  components, 
such  as: 

(1)  Short-term  equipment,  furniture, 
and  furnishings  (unless  essential  to  and 
a  minor  portion  of  the  Project); 

(2)  Automobiles,  trucks,  and 
airplanes;  and 

(3)  Construction  equipment  (except 
for  heavy  duty  construction  equipment 
integral  to  a  business'  operations  and 
meeting  the  IRS  definition  of  capital 
equipment). 

(e)  Closing  legal  fees. 

Interim  Financing 

$120,890    Source  of  Interim  financing. 

A  Project  may  use  interim  financing 
for  all  Project  costs  except  the 
Borrower's  contribution.  Any  source 
(including  a  CDC)  may  supply  interim 
financing  provided: 

(a)  The  financing  is  not  derived  from 
any  SBA  program,  directly  or  indirectly; 

(b)  The  terms  and  conditions  of  the 
financing  are  acceptable  to  SBA; 

(c)  The  source  is  not  the  Borrower  or 
an  Associate  of  the  Borrower;  and 

(d)  The  source  has  the  experience  and 
qualifications  to  monitor  properly  all 
Project  construction  and  progress 
payments.  (If  the  source  lacks  such 
experience  or  qualifications,  SBA  may 
require  the  interim  loan  to  be  managed 
by  a  third  party  such  as  a  bank  or 
professional  construction  manager.) 


§  120.891     Certifications  of  osd  .'v  r-w  n 
and  completion. 

Before  the  Debenture  is  issued,  the 
interim  lender  must  certify  the  amount 
disbursed.  The  CDC  must  certify  that 

accordance  with  the  final  plans  and 
specifications  (except  as  provided  in 
§  120.961). 

§  1 20.892    Certifications  of  no  adverse 
change. 

Following  completion  of  the  Project, 
the  following  certifications  must  be 
made  before  the  504  loan  closing: 

(a)  The  interim  lender  must  certify  to 
the  CDC  that  it  has  no  knowledge  of  any 
unremedied  substantial  adverse  change 
in  the  condition  of  the  small  business 
since  the  application  to  the  interim 
lender; 

(b)  The  Borrower  (or  Operating 
Company)  must  certify  to  the  CDC  that 
there  has  been  no  unremedied 
substantial  adverse  change  in  its 
financial  condition  or  its  ability  to  repay 
the  504  loan  since  the  date  of 
application,  and  must  furnish  interim 
financial  statements,  current  within  90 
days  of  cldsing;  and 

(c)  The  CDC  must  issue  an  opinion  to 
the  best  of  its  knowledge  that  there  has 
been  no  unremedied  substantial  adverse 
change  in  the  Borrower's  (or  Operating 
Comp>any's)  ability  to  repay  the  504  loan 
since  its  submission  of  the  loan 
application  to  SBA. 

Permanent  Financing 

§120.90^.      irt^^ai  are  :rv  iources  of 
permanent  financing? 

Permanent  financing  for  each  Project 
must  come  from  three  sources:  the 
Borrower's  contribution,  Third-Party 
Loans,  and  the  504  loan.  Typically,  the 
Borrower  contributes  10  percent  of  the 
permanent  financing,  Third-Party  Loans 
50  percent  and  the  504  loan  40  percent. 

The  Borrower's  Contribution 

§  120.910    How  much  must  the  Bo^     wf ' 
contribute? 

The  Borrower  must  contribute  to  the 
Project  cash  (or  property  acceptable  to 
SBA  obtained  witji  the  cash)  or  land 
(that  is  part  of  the  Project  Property) 
valued  at  10  percent  or  more  of  the 
Project  cost  (exclusive  of  administrative 
cost).  The  source  of  the  contribution 
may  be  a  CDC  or  any  other  source 
except  an  SBA  business  loan  program 
(see  §  120.913  for  SBIC  exception). 

§  1 20.91 1     L^nd  contributions. 

The  Borrower's  contribution  may  be 
land  (including  buildings,  structures 
and  other  site  improvements  which  will 
be  part  of  the  Project  Property) 
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previously  acquired  by  the  Borrower  or 
the  CDC. 

§  1 20.91 2    Borrowed  contributions. 

The  Borrower  may  borrow  its  cash 
contribution  from  the  CDC  or  a  third 
party.  If  any  of  the  contribution  is 
borrowed,  the  interest  rate  must  be 
reasonable.  If  the  loan  is  secured  by  any 
of  the  Project  assets,  the  loan  must  be 
subordinate  to  the  liens  securing  the  504 
Loan,  and  the  loan  may  not  be  repaid  at 
a  faster  rate  than  the  504  Loan  unless 
SBA  gives  prior  written  approval.  A 
third  party  lender  may  not  receive 
voting  rights,  stock  options,  or  any  other 
actual  or  potential  voting  interest  in  the 
small  business. 

§  1 20.91 3    May  an  SBIC  provide  the 
contribution? 

Subject  to  part  107  of  this  chapter, 
SBIC's  may  provide  financing  for  all  or 
part  of  the  Borrower's  contribution  to 
the  project.  SBA  shall  consider  SBIC 
funds  to  be  derived  from  federal  sources 
if  the  SBIC  has  leverage  (as  defined  in 
part  107  of  this  chapter).  If  the  SBIC 
does  not  have  leverage,  the  investment 
will  be  considered  to  be  from  private 
funds.  SBIC  financing  must  be 
subordinated  to  the  504  loan  and  may 
not  be  repaid  at  a  faster  rate  than  the 
Debenture. 

Third  Party  Loans 

§  120.920    The  first  lier  pes  ton 

The  Borrower  must  ootain  one  or 
more  Third  Party  Loans  totaling  at  least 
as  much  as  the  504  loan.  Third  Party 
Loans  usually  have  the  first  lien 
position.  They  cannot  be  guaranteed  by 
SBA. 

§  120.921    Terms  of  Third  Party  loans. 

(a)  Maturity.  A  Third  Party  Loan  must 
have  a  term  of  at  least  7  years  when  the 
504  loan  is  for  a  term  of  10  years  and 

10  years  when  the  504  loan  is  for  20 
years.  If  there  is  more  than  one  Third 
Party  Loan,  an  overall  loan  maturity 
must  be  calculated,  taking  into  account 
the  maturities  and  amounts  of  each 
loan.  If  there  is  a  balloon  payment,  it 
must  be  justified  in  the  loan  report  and 
clearly  identified  in  the  Loan 
Authorization. 

(b)  Interest  rates.  Interest  rates  must 
be  reasonable.  SBA  must  establish  and 
publish  in  the  Federal  Register  a 
maximum  interest  rate  for  any  Third 
Party  Loan  from  commercial  financial 
institutions.  The  rate  shall  remain  in 
effect  until  changed. 

(c)  Other  terms.  The  Third  Party  Loan 
must  not  have  any  early  call  feature  or 
contain  any  demand  provisions  unless 
the  loan  is  in  default.  By  participating, 
a  Third  Party  Loan  lender  waives,  as  to 


the  CDC/SBA  financing,  any  provision 
in  its  deed  of  trust,  or  mortgage,  or  other 
documents  prohibiting  further 
encumbrances  or  subordinate  debt.  In 
the  event  of  default,  the  Third  Party 
Lender  must  give  the  CDC  and  .SBA 
written  notice  of  default  within  ,30  days 
of  the  event  of  default  and  at  least  60 
days  prior  to  foreclosure. 

(d)  Subordination.  A  Third-Party  Loan 
lienholder  must  subordinate  to  the  CDC/ 
SBA  lien  any  future  advance  in  excess 
of  the  outstanding  principal  balance  and 
accrued  interest  of  the  Third  Party  Loan 
at  the  time  of  such  advance  except 
expenditures  for  collection, 
maintenance,  and  protection  of  the 
Third  Party  Loan  lienholder's  lien 
position. 

(e)  Escalation  upon  default.  A  Third- 
Party  Lender  may  not  escalate  the  rate 
of  interest  upon  default  to  an  amount 
greater  than  the  maximum  rate  set  forth 
in  paragraph  fb)  of  this  section. 

§  1 20.922    Pre-existing  debt  on  ttie  Project 

Property. 

iii  addition  to  its  share  of  Project  cost, 
a  Third-Party  Loan  may  include 
consolidation  of  existing  debt  on  the 
Project  Property.  The  consolidation 
must  not  improve  the  lien  position  of 
the  Lender  on  the  pre-existing  debt, 
unless  the  debt  is  a  previous  Third-Party 
Loan. 

§  1 20  923     What  are  the  policies  on 
subordination' 

(a)  Financing  provided  by  the  seller  of 
Project  Property  must  be  subordinate  to 
the  504  loan.  SBA  may  waive  the 
subordination  requirement  if  the 
property  is  classified  as  "other  real 
estate  owned"  by  a  national  bank  or 
oth^r  Federally  regulated  lender  and 
SBA  considers  the  property  to  be  of 
sufficient  value  to  support  the  504  loan. 

(b)  A  Borrower  is  eligible  for  a  504 
loan  even  if  part  of  the  Project  financing 
is  tax-exempt.  SBA's  lien  position  must 
not  be  subordinate  to  loans  made  from 
the  proceeds  of  the  tax-exempt 
obligation. 

§  120.924     Prepaynient  ol  subordinate 

tinancmg- 

Thc  Borrower  must  not  prepay  any 
Project  financing  subordinate  to  the  504 
loan  without  SBA's  prior  written 
consent.  , 

§120.925    Preferences. 

No  Third  Party  Lender  shall  establish 
a  Preference. 

§120.926     Refer^^,  tee. 

The  LUL  may  receive  a  referral  fee 
from  the  Third  Party  Lender  if  the  CDC 
secured  the  lender  for  the  Borrower 
under  a  written  contract.  The  Borrower 


cannot  pay  this  fee.  If  a  CDC  charges  a 
referral  fee,  the  CDC  will  be  construed 
as  a  Referral  Agent  under  part  103  of 
this  chapter. 

504  Loans  and  Debentures 

§120.930    Amount 

(a)  Generally,  a  504  loan  may  not 
exceed  40  percent  of  total  Project  cost 
plus  100  percent  of  eligible 
administrative  costs.  For  good  cause 
shown,  SBA  may  authorize  an  increase 
in  the  percentage  of  Project  costs 
covered  up  to  50  percent.  No  more  than 
50  percent  of  eligible  Project  costs  can 
be  from  Federal  sources,  whether 
received  directly  or  indirectly  through 
an  intermediary. 

(b)  Generally,  the  minimum  504  loan 
must  be  $50,000,  although,  upon  good 
cause  shown,  SBA  may  permit  a  504 
loan  as  small  as  $25,000.  The  amount  of 
the  Debenture  must  equal  the  amount  of 
the  504  Loan  plus  administrative  costs. 

(c)  Upon  completion  of  the  Project, 
the  Debenture  amount  will  be  reduced 
by  the  amount  that  the  unused 
contingency  reserve  exceeds  2  percent 
of  the  anticipated  Debenture. 

§  1 20.931    504  lending  limits. 

The  outstanding  balance  of  all  SBA 
financial  assistance  to  a  Borrower  and 
its  affiliates  under  the  504  program 
covered  by  this  Part  must  not  exceed 
$750,000  ($1,000,000  if  one  or  more  of 
the  public  policy  goals  enumerated  in 
§  120.862(b)  applies  to  the  Project). 

§  120.932    Interest  rate. 

The  interest  rate  of  the  504  Loan  and 
the  Debenture  which  funds  it  is  set  by 
the  SBA  and  approved  by  the  Secretary 
of  the  Treasury. 

§120.933    Maturity. 

The  term  of  a  504  Loan  and  the 
Debenture  which  funds  it  shall  be  either 
10  or  20  years. 

§120.934    Collateral. 

The  CDC/SBA  takes  a  junior  lien 
position  (usually  a  second  lien)  on  the 
Project  collateral.  In  rare  circumstances, 
collateral  other  than  the  Project 
collateral  may  be  accepted  by  SBA. 
Sometimes  secondary  collateral  is 
required.  All  collateral  must  be  insured 
against  such  hazards  and  risks  as  SBA 
may  require,  with  provisions  for  notice 
to  SBA  and  the  CDC  in  the  event  of 
impending  lapse  of  coverage. 

§120.935    Deposit 

At  the  time  of  application  for  a  504 
loan,  the  CDC  may  require  a  deposit 
from  the  Borrower  of  $2,500  or  1 
percent  of  the  Net  Debenture  Proceeds, 
whichever  is  less.  The  deposit  may  be 
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applied  to  the  loan  processing  tee  if  the 
application  is  accepted,  but  must  be 
refunded  if  the  application  is  denied.  If 
the  small  business  withdraws  its 
application,  the  CDC  may  deduct  from 
the  de^o?'''  f<"f  sonable  costs  incurred  in 
packaging  and  processing  the 
application. 

§  120.936    Subordination  to  CDC. 

SBA,  in  its  sole  discretion,  may 
permit  subordination  of  the  Debenture 
to  any  other  obligation  of  the  CDC, 
except  debt  incurred  by  the  CDC  to 
obtain  funds  to  loan  to  the  Borrower  for 
the  Borrower's  required  contribution  to 
the  Project  financing. 

§120.937    Assumption. 

A  504  loan  may  be  assumed  with 
SBA's  prior  written  approval.  §  120.938 
Default. 

(a)  Upon  occurrence  of  an  event  of 
default  specified  in  the  504  note  which 
requires  automatic  acceleration,  the  note 
becomes  due  and  payable.  Upon 
occurrence  of  an  event  of  default  which 
does  not  require  automatic  acceleration, 
SBA  may  forbear  acceleration  of  the 
note  and  attempt  to  resolve  the  default. 
If  the  default  is  not  cured  subsequently, 
the  note  shall  be  accelerated.  In  either 
case,  upon  acceleration  of  the  note,  the 
Debenture  which  funded  it  is  also  due 
immediately,  and  SBA  must  honor  its 
guarantee  of  the  Debenture.  SBA  shall 
not  reimburse  the  investor  for  any 
premium  paid. 

(b)  If  a  CDC  defaults  on  aPebenture, 
SBA  generally  shall  limit  its  recovery  to 
the  payments  made  by  the  small 
business  to  the  CDC  on  the  loan  made 
firom  the  Debenture  proceeds,  and  the 
collateral  securing  the  defaulted  loan. 
However,  SBA  will  look  to  the  CDC  for 
the  entire  amount  of  the  Debenture  in 
the  case  of  fraud,  negligence,  or 
misrepresentation  by  the  CDC. 

§120.939    Borrower  prohibition. 

Neither  a  Borrower  nor  an  Associate 
of  the  Borrower  may  purchase  an 
interest  in  a  Debenture  Pool  in  which 
the  Debenture  that  funded  its  504  loan 
has  been  placed. 

§  1 20.940    Prepayment  o(  the  504  loan  or 
Debenture. 

The  Borrower  may  prepay  its  504 
loan,  if  it  pays  the  entire  principal 
balance,  unpaid  interest,  any  unpaid 
fees,  and  any  prepayment  premium 
established  in  the  note.  If  the  Borrower 
prepays,  the  CDC  must  prepay  the 
corresponding  Debenture  with  interest 
and  premium.  If  one  of  the  Debentures 
in  a  Debenture  Pool  is  prepaid,  the 
Investors  in  that  Debenture  Pool  must  be 
paid  pro  rata,  and  SBA's  guarantee  on 
the  entire  Debenture  Pool  must  be 


proportionately  reduced.  If  the  entire 
Debenture  Pool  is  paid  off,  SBA  may 
call  all  Certificates  backed  by  the  Pool 
for  redemption. 

§120.941    Certificates. 

(a)  The  face  value  of  a  Certificate  must 
be  at  least  $25,000.  Certificates  are 
issued  in  registered  form  and  transferred 
only  by  entry  on  the  central  registry 
maintained  by  the  Trustee.  SBA 
guarantees  the  timely  payment  of 
principal  and  interest  on  the 
Certificates. 

(b)  Before  the  sale  of  a  Certificate,  the 
seller,  or  the  broker  or  dealer  acting  as 
the  seller's  agent,  must  disclose  to  the 
purchaser  the  terms,  conditions,  yiefd, 
and  premium  and  other  characteristics 
not  guaranteed  by  SBA. 

Debenture  Sales  and  Service  Agents 

§  1 20.950    SBA  and  CDC  must  appoint 
agents. 

SBA  and  the  CDC  must  appoint  the 
following  agents  to  facilitate  the  sale 
and  service  of  the  Certificates  and 
disbursement  of  the  proceeds. 

§120.951    Selling  agent 

The  CDC,  with  SBA  approval,  shall 
appoint  a  Selling  Agent  to  select 
underwriters,  negotiate  the  terms  and 
conditions  of  Debenture  offerings  with 
the  underwriters,  and  direct  and 
coordinate  Debenture  sales. 

§120.952    Fiscal  ager.t 

SBA  shall  appoint  a  Fiscal  Agent  to 
assess  the  financial  markets,  minimize 
the  cost  of  sales,  arrange  for  the 
production  of  the  Offering  Circular, 
Debenture  Certificates,  and  other 
required  documents,  and  monitor  the 
performance  of  the  Trustee  and  the     . 
underwriters. 

§120.953    Trustee. 

SBA  must  appoint  a  Trustee  to: 

(a)  Issue  Certificates; 

(b)  Transfer  the  Certificates  upon 
resale  in  the  secondary  market; 

(c)  Maintain  physical  possession  of 
the  Debentures  for  SBA  and  the 
Certificate  holders; 

(d)  Establish  and  maintain  a  central 
registry  of:   - 

(1)  Debenture  Pools,  including  the 
CDC  obligors  and  the  interest  rate 
payable  on  the  Debentures  in  each  Pool; 

(2)  Certificates  issued  or  transferred, 
including  the  Debenture  Pool  backing 
the  Certificate,  name  and  address  of  the 
purchaser,  price  paid,  the  interest  rate 
on  the  Certificate,  and  fees  or  charges 
assessed  by  the  transferror;  and 

(3)  Brokers  and  dealers  in  Certificates, 
and  the  commissions,  fees  or  discounts 
granted  to  the  brokers  and  dealers; 


le)  Receive  semi-annual  Debenture 
payments  and  prepayments; 

If]  Make  regularly  scheduled  and 
prepayment  payments  to  Investors;  and 

(g)  Assure  before  any  resale  of  a 
Debenture  or  Certificate  is  recorded  in 
the  registry  that  the  seller  has  provided 
the  purchaser  a  written  disclosure 
statement  approved  by  SBA. 

§120.954    Central  Servicing  Agent 

(a)  SBA  has  entered  into  a  Master 
Servicing  Agreement  designating  a 
Central  Servicing  Agent  (CSA)  to 
support  the  orderly  fiow  of  funds  among 
Borrowers,  CDCs,  and  SBA.  The  CDC 
and  Borrower  must  enter  into  an 
individual  Servicing  Agent  Agreement 
with  the  CSA  for  each  504  loan, 
constituting  acceptance  by  the  CDC  and 
the  Borrower  of  the  terms  of  the  Master 
Servicing  Agreement. 

(b)  The  CSA  has  established  a  master 
reserve  account.  All  funds  related  to  the 
504  loans  and  Debentures  flow  through 
the  master  reserve  account  under  the 
provisions  of  the  Master  Servicing 
Agreement.  The  master  reserve  account 
will  be  funded  by  a  guarantee  fee,  a 
funding  fee  to  be  published  from  time 
to  time  in  the  Federal  Register,  and  by 
principal  and  interest  payments  of  504 
loans.  At  SBA's  direction,  the  CSA  may 
use  funds  in  the  master  reserve  account 
to  defray  program  expenses.  In  the  event 
a  Borrower  defaults  and  its  504  note  is 
accelerated.  SBA  shall  add  funds  under 
its  guarantee  to  ensure  the  full  and 
timely  payment  of  the  Debenture  which 
funded  the  504  loan.  At  SBA's  direction, 
the  CSA  must  pay  to  the  CDC  servicing 
each  loan  the  interest  accruing  in  the 
master  reserve  account  on  loan 
payments  made  by  each  Borrower 
between  the  date  of  receipt  of  each 
monthly  payment  and  the  date  of 
disbursement  to  investors.  The  CSA 
may  disburse  such  interest  periodically 
to  CDCs  on  a  pro  rata  basis.  SBA  may 
use  interest  accruals  in  the  master 
reserve  account  earned  prior  to  October 
1991  (not  previously  distributed  to  the 
CDCs)  for  the  costs  of  504  program 
administration. 

§  1 20.955    Agent  bonds  and  records. 

(a)  Each  agent  (in  §§  120.951  through 
120.954)  must  provide  a  fidelity  bond  or 
insurance  in  such  amount  as  necessary 
to  fully  protect  the  interest  of  the 
government. 

(b)  SBA  must  have  access  at  the 
agent's  place  of  business  to  all  books, 
records  and  other  documents  relating  to 
Debenture  activities. 

§120.956    Suspension  or  revocation  of 
brokers  and  dealers. 

The  AA/FA  may  suspend  or  revoke 
the  privilege  of  any  broker  or  dealer  to 


UMI 


participate  in  the  sale  or  marketing  of 
Debentures  and  Certificates  for  actions 
or  conduct  bearing  negatively  on  the 
broker's  fitness  to  participate  in  the 
securities  market.  SBA  must  give  the 
broker  or  dealer  written  notice,  stating 
the  reasons  therefore,  at  least  10 
business  days  prior  to  the  effective  date 
of  the  suspension  or  revocation.  A 
broker  or  dealer  may  appeal  the 
suspension  or  revocation  made  under 
this  section  pursuant  to  the  procedures 
set  forth  in  part  134  of  this  chapter.  The 
action  of  the  AA/FA  will  remain  in 
effect  pending  resolution  of  the  appeal. 
SBA  may  suspend  or  revoke  the 
opportunity  for  a  hearing  under  part  134 
of  this  chapter. 

Closings  I 

§  120.960     Responsibility  (or  cicsng 

The  CDC  is  responsible  for  the  504 
Loan  closing.  The  Debenture  closing  is 
the  joint  responsibility  of  the  CDC  and 
SBA.  I 

§120.961     ConstructiO'  esc•cv^  accounts 

The  CSA.  title  company.  CDC 
attorney,  or  bank  may  hold  Debenture 
proceeds  in  escrow  to  complete  Project 
components  such  as  landscaping  and 
parking  lots,  and  acquire  machinery  and 
equipment  if  the  component  or 
acquisition  is  a  minor  portion  of  the 
total  Project  and  has  been  contracted  for 
completion  or  delivery  at  a  specified 
price  and  specific  future  date.  The 
escrow  agent  must  disburse  funds  upon 
approval  by  the  CDC  and  the  SBA, 
supported  by  invoices  and  payable 
jointly  to  the  small  business  and  the 
designated  contractor. 

Servicing  and  Fees 

§120.970     Servicing  of '^04  ioans  anrt 
Debentures. 

The  CDC  must  service  the  504  loan  in 
accordance  with  the  Loan 
Authorization,  these  regulations,  SBA 
policies  and  procedures,  and  prudent 
lending  standards  until  paid  in  full, 
including  review  of  the  small  business's 
financial  statements,  tax  filings, 
insurance,  and  security  filings.  In  doing 
so.  CDCs  must  comply  with  the 
provisions  of  §  120.513.  In  addition, 
CDCs  must  comply  with  the  servicing 
requirements  set  forth  in  SBA's  SOP. 
CdCs  must  report  promptly  to  SBA  any 
adverse  trend,  condition  or  information 
relevant  to  a  Borrower.  Upon  request  by 
a  CDC.  SBA  may  agree  to  defer  a 
Borrower's  monthly  payment.  SBA  may 
negotiate  agreements  with  CDCs  to 
liquidate  loans. 


§  120.971     Allowable  'eet  paid  by 
Borrower. 

(a)  CDC  fees.  CDCs  may  charge  the 
following  fees  to  the  Borrower: 

(1)  Processing  fee.  The  CDC  may 
charge  up  to  1.5  percent  of  the  net 
Debenture  proceeds  to  process  the 
financing.  Two-thirds  of  this  fee  will  be 
considered  earned  and  may  be  collected 
by  the  CDC  when  the  Authorization  for 
the  Debenture  is  issued  by  SBA.  The 
portion  of  the  processing  fee  paid  by  the 
Borrower  may  be  reimbursed  from  the 
Debenture  proceeds; 

(2)  Closing  fee.  The  CDC  may  charge 
a  fee  to  cover  an  amount  sufficient  to 
reimburse  it  for  reasonable  legal 
expenses  of  in-house  or  outside  legal 
counsel.  The  CDC  may  also  charge  a  fee 
to  cover  reasonable  miscellaneous 
closing  costs.  Closing  costs,  other  than 
legal  fees,  may  be  funded  out  of  the 
Debenture  proceeds; 

(3)  Servicing  fee.  The  CDC  will  charge 
a  monthly  servicing  fee  of  not  less  than 
0.5  percent  per  annum  nor  more  than  2 
percent  per  annum  on  the  unpaid 
balance  of  the  loan  as  determined  at 
five-year  anniversary  intervals.  A 
servicing  fee  in  excess  of  1.5  percent  in 
a  Rural  Area  and  1  percent  everywhere 
else  requires  SBA's  prior  written 
approval,  based  on  evidence  of 
substantial  need.  The  servicing  fee  may 
be  paid  only  from  loan  payments 
received.  The  fees  may  be  accrued 
without  interest  and  collected  ft-om  the 
CSA  when  the  payments  are  made; 

(4)  Late  fees.  Loan  payments  received 
after  the  15th  of  each  month  may  be 
subject  to  a  late  payment  fee  of  5 
percent  of  the  late  payment  or  $100, 
whichever  is  greater.  These  fees  will  be 
collected  by  the  CSA  on  behalf  of  the 
CDC;  and 

(5)  Assumption  fee.  Upon  SBA's 
written  approval,  a  CDC  may  charge  an 
assumption  fee  not  to  exceed  1  percent 
of  the  outstanding  principal  balance  of 
the  loan  being  assumed. 

(b)  CSA  fees.  The  CSA  may  charge  an 
initiation  fee  on  each  loan  and  a 
monthly  servicing  fee  under  the  terms  of 
the  Master  Servicing  Agreement. 

(c)  Other  agent  fees.  Agent  fees  and 
charges  necessary  to  market  anu  service 
Debentures  and  Certificates  may  be 
assessed  to  the  Borrower  or  the  investor. 
The  fees  must  be  approved  by  SBA  and 
published  periodically  in  the  Federal 
Register. 

(d)  SBA  fees.  (1)  SBA  charges  a  0.5 
percent  guarantee  fee  on  the  Debenture. 

(2)  For  those  loans  approved  after 
October  1, 1995,  SBA  charges  a  fee  of 
0.125  per  annum  on  the  unpaid 
principal  balance  of  the  loan  as 
determined  at  five-year  anniversary 
intervals. 


(e)  Miscellaneous  fees.  A  funding  fee 
not  to  exceed  0.25  percent  of  the 
Debenture  may  be  charged  to  cover  costs 
incurred  by  the  trustee,  fiscal  agent, 
transfer  agent. 

§  1 20.972    Oversight  and  evaluation  of 
CDCs  and  ADCs. 

SBA  may  conduct  an  operational 
review  of  a  CDC  or  ADC.  The  SBA 
Office  of  Inspector  General  may 
conduct,  supervise  or  coordinate  audits 
pursuant  to  the  Inspector  General  Act. 
The  CDC  or  ADC  must  cooperate  and 
make  its  staff,  records,  and  facilities 
available. 

CDC  Transfer,  Suspension  and 
Revocation 

§  1 20.980    Transfer  of  CDC  to  ADC  status. 

SBA  shall  transfer  to  ADC  status  any 
CDC  that  fails  to  meet  the  activity  level 
required  by  SBA,  on  average  over  two  «■ 
consecutive  fiscal  years.  SBA  shall 
notify  the  CDC  in  writing  of  the  action 
and  of  the  opportunity  for  a  hearing 
pursuant  to  part  134  of  this  chapter  at 
least  10  business  days  prior  to  the 
transfer.  During  the  pendency  of  a 
hearing,  SBA's  action  will  remain  in 
effect. 

§  120.981    Voluntary  transfer  and  surrender 
of  CDC  certification. 

A  CDC  may  not  transfer  its 
certification  or  withdraw  from  the  504 
program  without  SBA's  consent.  The 
CIX;  must  provide  a  plan  to  SBA  to 
transfer  its  portfolio.  The  portfolio  may 
only  be  transferred  with  SBA's  written 
consent.  If  a  CDC  desires  to  withdraw 
from  the  504  program,  it  must  forfeit  its 
portfolio  to  SBA.  SBA  may  conduct  an 
audit  of  the  transferring  or  withdrawing 
CDC. 

§120.982    Correcting  CDC  servicing 
deficiencies. 

SBA  may  require  corrective  action, 
including  the  transfer  of  existing  or 
pending  financings  to  another  CDC  in 
good  standing.  SBA  must  notify  the  CDC 
in  writing  of  any  servicing,  reporting  or 
collection  deficiencies  and  the 
corrective  actions  to  be  taken.  SBA  may 
instruct  the  CSA  to  withhold  service 
and  late  fees  and  may  assess  the  CDC  up 
to  $250  per  day  for  expenses  incurred 
by  SBA  to  correct  the  deficiencies.  If 
non-compliance  continues  for  90  days, 
SBA  may  take  the  fees  as  compensation 
for  its  efforts  to  obtain  compliance. 

§  1 20.983    Transfer  of  CDC  servicing  to 
SBA  or  another  CDC. 

If  a  CDC  fails  to  correct  servicing 
deficiencies,  or  is  unable  or  unwilling  to 
service  its  portfolio,  SBA  may  assume 
the  servicing  or  require  the  transfer  of 
all  or  part  of  the  CDCs  portfolio  to 
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another  CDC  within  or  adjoining  the 
deficient  CDC's  Area  of  Operations.  If 
there  is  no  suitable  CDC.  SBA  may 
approve  a  transfer  to  another  entity. 
Future  service  fees  from  transferred 
loans  will  be  paid  to  the  transferee.  In 
addition,  the  CDC's  processing  authority 
will  be  temporarily  suspended. 

§  1 20.984    Suspension  or  revocation  of 
CDC  certification. 

(a)  Suspend  or  revoke.  The  AA/FA 
may  suspend  or  revoke  the  CDC's 
certification  if  a  CDC: 

(1)  Violates  a  statute,  an  SBA 
regulation,  or  the  terms  of  a  Debenture, 
authorization,  or  agreement  with  SBA; 

(2)  Makes  a  material  false  statement, 
knowingly  misrepresents,  or  fails  to 
state  a  material  fact; 

(3)  Fails  to  maintain  good  character; 

(4)  Fails  to  operate  according  to 
prudent  lending  standards; 

(5)  Fails  to  correct  servicing, 
collection,  reporting,  or  other 
deficiencies;  or 

(6)  Is  unable  or  unwilling  to  operate 
in  accordance  with  the  requirements  of 
this  part. 

(b)  Transfer  portfolio.  Upon 
suspension  or  revocation,  the  CDC  must 
transfer  its  remaining  portfolio  and  any 
504  applications  or  financings  in 
process  to  another  CDC  designated  or 
approved  by  SBA.  If  a  pending  504 
financing  is  completed  after  a  transfer, 
any  deposit  must  also  be  transferred. 
Any  fees  must  be  apportioned  by  SBA 
between  the  two  CDCs  in  proportion  to 
services  j>erformed. 

(c)  Provide  written  notice.  SBA  must 
give  written  notice  to  the  CDC  at  least 
10  business  days  prior  to  the  effective 
date  of  a  suspension  or  revocation, 
informing  the  CDC  of  the  opportunity 
for  a  hearing  pursuant  to  part  134  of  this 
chapter. 

Enforceability  of  501,  502  and  503 
Loans  and  Other  Laws 

§  1 20.990    501 ,  502,  and  503  loans. 

SBA  has  discontinued  loan  programs 
for  501.  502,  and  503  loans.  Outstanding 
loans  remain  under  these  programs,  and 
Borrowers,  CDCs,  and  SBA  must  comply 
with  the  terms  and  conditions  of  the 
corresponding  notes  and  Debentures, 
and  the  regulations  in  this  part  in  effect 
when  the  obligations  were  undertaken 
or  last  in  effect,  if  applicable. 

§  1 20.991    Effect  of  other  laws. 

No  State  or  local  law  may  preclude  or 
limit  SBA's  exercise  of  its  rights  with 
respect  to  notes,  guarantees,  Debentures 
and  Debenture  Fools,  or  of  its 
enforcement  rights  to  foreclose  on 
collateral. 


PARTS  108,  116,  122,  and  131— 
[REMOVED] 

2.  Farts  108,  116,  122,  and  131  are 
removed. 

Dated:  )anuary  22.  1996. 
John  T.  Spotila. 
Acting  Administrator. 
(FR  Doc.  96-1432  Filed  1-30-96;  8:45  ami 
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13  CFR  Part  115 

Surety  Bond  Guarantee 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
regulations  found  at  13  CFR  Part  115. 
governing  the  Surety  Bond  Guarantee 
(SBC)  Program.  It  eliminates 
inconsistencies,  clarifies  procedures, 
accommodates  program  experience  and 
industry  changes,  and  provides  for  more 
efficient  program  operation.  It  also 
clarifies  and  shortens  regulations  where 
appropriate,  eliminates  redundant 
provisions,  consolidates  and  reorganizes 
sections,  and  clarifies  ambiguous 
language. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  March  1,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brannan,  Office  of  Surety 
Guarantees,  (202)  205-6540. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  Memorandum  from 
President  Clinton  for  all  federal  agencies 
to  simplify  their  regulations,  SBA 
published  a  proposed  rule  on  November 
27,  1995,  to  revise  the  regulations 
governing  the  Surety  Bond  Guarantee 
Program.  See  60  FR  58263  (November 
27,  1995).  The  public  was  afforded  a 
thirty-day  period  in  which  to  submit 
comments  on  the  proposed  rule  to  SBA. 
During  that  period,  SBA  received  12 
comment  letters.  Af^er  giving  careful 
consideration  to  the  concerns  raised  in 
those  letters,  SBA  is  today  finalizing  the 
proposed  rule  with  certain 
modifications  discussed  below. 

General  Comments 

Those  comment  letters  that  addressed 
the  proposed  renumbering  and 
reorganization  of  Part  115  commended 
the  rewrite  for  its  clarity  and 
comprehensibility.  Those  aspects  of  the 
proposed  rule  are  being  finalized  as 
proposed.  In  this  final  rule,  SBA  has 
continued  its  effort  to  simplify  Part  115 
by  creating  smaller  sections  out  of  the 
largest  proposed  section  (§  115.60). 
Subsequent  sections  (§§  115.61  through 


115.64)  have  been  renumbered  to 
accommodate  this  change. 

Definitions — Contract,  etc. 

All  three  of  the  comments  received  on 
the  proposed  change  to  the  definition  of 
"contract"  objected  to  the  exclusion  of 
maintenance  agreements  covering 
defective  materials.  Under  the  proposal, 
a  maintenance  agreement  covering 
defective  workmanship  would  be 
considered  a  contract,  but  a 
maintenance  agreement  covering 
defective  materials  would  not.  It  was 
argued  in  the  comments  that  the  typical 
maintenance  agreement  in  use  today 
covers  both  defective  workmanship  and 
defective  materials.  On  reconsideration, 
SBA  agrees  that  the  definition  of 
contract  should  permit  coverage  of 
defective  materials  since  that  accords 
with  standard  practice  in  the  industry 
today.  The  definition  is  finalized 
accordingly.  The  final  version  also 
clarifies  that  maintenance  agreements  of 
longer  than  two  years  duration  can  be 
considered  contracts  if  they  meet  the 
requirements  set  forth  in  the  definition. 

A  new  defined  term  has  also  been 
added  to  the  final  rule:  "final  bond". 
The  term  means  a  performance  bond 
and/or  a  payment  bond.  This  is  one  of 
several  non-substantive  changes  SBA  is 
making  in  the  final  rule  to  make  the 
regulations  clearer. 

Eligibility  of  Payment  Bonds 

Proposed  §  115.12(b)  would  have 
allowed  payment  bonds  to  be 
guaranteed  by  SBA  only  if  performance 
bonds  were  issued  at  the  same  time.  As 
four  comment  letters  pointed  out,  recent 
amendments  to  the  Miller  Act  eliminate 
the  bonding  requirement  for  federal 
contracts  of  less  than  $100,000,  but 
allow  for  certain  alternatives  to  protect 
subcontractors  and  suppliers  against 
non-payment  by  the  general  contractor. 
As  one  alternative,  the  contracting 
officer  may  require  a  payment  bond  on 
the  contract.  Under  SBA's  proposed 
change  to  §  115.12(b),  contractors  in  the 
SBG  Program  would  have  been  unable 
to  bid  on  those  small  public  contracts 
that  require  payment  bonds  only. 

Given  the  recent  Miller  Act  changes, 
SBA  agrees  that  payment  bonds  should 
not  automatically  be  considered 
ineligible  for  guaranteed  bonding  when 
no  performance  bond  is  issued.  The 
final  version  of  §  115.12(b),  therefore, 
does  not  restrict  the  eligibility  of 
payment  bonds.  However,  SBA  does  not 
intend  to  guarantee  payment  bonds  that 
are  essentially  forfeiture  bonds.  If  a 
payment  bond  allows  the  claimant  to 
receive  the  full  amount  of  the  bond  from 
the  surety  regardless  of  the  amount  of 
the  damage  or  loss  the  claimant  has 
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actually  suffered,  the  bond  is  a  forfeiture 
bond.  The  definition  of  payment  bond 
has  been  changed  in  this  final  rule  to 
clarify  that  no  forfeiture  bonds  will  be 
guaranteed  by  SBA. 

In  response  to  a  comment  from  the 
Surety  Association  of  America,  a 
technical  change  to  proposed 
§  115.12(b)  is  also  being  adopted.  The 
reference  in  the  current  and  proposed 
regulation  to  the  Surety  Association's 
"Rating  Manual"  has  been  changed  to 
its  "Manual  of  Rules,  Procedures  and 
Classifications"  to  conform  to  th& 
Association's  current  name  for  its 
publication. 

Transfer  of  Surety's  Files 

SBA's  proposal  to  prohibit  the 
transfer  or  sale  of  surety  files  and 
accounts  is  finalized  with  certain 
changes  to  clarify  SBA's  intent.  As  the 
commenters  surmised,  the  provision 
(proposed  §  115.12(f))  was  not  intended 
to  apply  to  the  sale  of  a  surety's  entire 
property  and  casualty  operations.  SBA 
does  not  want  to  restrict  the  sale  of  a 
surety's  entire  book  of  business.  In 
addition  to  this  clarification,  the  final 
rule  now  provides  that  when  the 
prohibition  against  the  transfer  or  sale  of 
files  and  accounts  does  apply,  it  can  be 
overridden  with  SBA's  prior  approval. 

Principal's  Eligibility 

Several  comment  letters  expressed 
concern  regarding  SBA's  proposal  to 
exclude  from  participation  in  the  SBG 
Program  those  principals  who  are 
primarily  brokers  or  construction 
managers.  SBA  recognizes  that  many 
small  general  contractors  subcontract 
out  a  high  percentage  of  the  work  under 
a  contract.  This  is  not  necessarily 
objectionable.  Rather,  SBA  is  trying  to 
weed  out  those  principals  whose 
subcontracting  results  in  the  principal 
losing  control  over  the  project.  In  the 
most  egregious  cases,  the  principal  may 
be  fronting  for  the  subcontractor.  This 
objectionable  activity  may  not  be 
discernible  solely  from  the  percentage  of 
work  subcontracted  on  a  project, 
although  that  is  often  a  good  indicator. 
To  clarify  SBA's  position,  proposed 
§  115.13(e)  has  been  rewritten  to  delete 
the  reference  to  "construction 
managers".  Instead,  the  final  version 
excludes  from  participation  in  the  SBG 
Program  principals  who  are  brokers  or 
who,  through  subcontracting  out  work 
under  the  contract,  have  effectively  lost 
control  over  the  project.  The  final 
version  (now  designated  §  115.13(a)(5)) 
still  requires  principals  to  specify  the 
percentage  of  work  under  the  contract  to 
be  subcontracted. 

Proposed  §  115.13(g)  seems  to  have 
created  a  misunderstanding.  It  was  not 


SBA's  intent  to  prohibit  a  contractor 
whose  spouse  works  for  a  surety 
company  from  obtaining  bonds  through 
the  SBG  Program.  Such  "conflicts  of 
interest  "  would  not  preclude 
contractors  from  participating  in  the 
program,  but  they  might  bar  contractors 
from  obtaining  guaranteed  bonds 
through  the  "affiliated"  surety.  For 
example,  if  the  spouse  of  a  contractor  (1) 
is  "empowered  to  act  on  behalf  of  the 
surety"  (and  is  therefore  included  under 
the  definition  of  "surety")  and  (2)  is 
considered  to  own  at  least  10%  of  the 
contractor  business,  then  that  surety 
company  can  not  issue  a  guaranteed 
bond  for  that  contractor.  Any  other 
surety  company  in  the  SBG  Program, 
however,  could  issue  a  guaranteed  bond 
for  that  principal.  The  final  version  of 
the  subsection  (now  designated 
§  115.13(b))  clarifies  that  it  addresses 
the  eligibility  of  a  principal  to  receive 
guaranteed  bonds  issued  by  a  particular 
surety,  not  by  all  sureties  in  the  SBG 
Program.  The  other  paragraphs  in  the 
section  have  been  relettered 
accordingly. 

!  iivs  of  Prim  i pal's  Eligibility 

Subsections  (1)  and  (2)  of  proposed 
§  115.14(a)  provided  that  principals 
would  lose  eligibility  for  further  SBA 
bond  guarantees  if  legal  action  under 
the  bond  had  been  initiated  or  if  the 
principal  had  been  declared  in  default 
under  the  contract.  The  comments 
received  on  these  two  paragraphs 
questioned  the  wisdom  of  an  automatic 
loss  of  eligibility  under  these  two 
situations.  It  was  argfjed  that  taking 
such  action  could  cause  financial 
hardship  to  the  contractor  and  might 
even  put  the  contractor  out  of  business. 
The  suggestion  was  made  that  the  surety 
company's  underwriter  or  claims 
department  should  make  the 
determination  as  to  loss  of  a  principal's 
eligibility  in  these  two  cases. 

SBA  believes  that  the  subsections 
governing  a  principal's  loss  of  eligibility 
must  be  read  in  conjunction  with  the 
section  on  reinstating  the  principal's 
eligibility  (proposed  §  115.36(b)).  SBA  is 
rewording  proposed  §  115.36(b)  to  allow 
for  rein.statement  of  the  principal's 
eligibility  in  the  event  SBA  and  the 
surety  agree  to  reinstate.  With  that 
change,  if  legal  action  is  initiated  under 
the  bond,  or  if  any  of  the  other  events 
in  §  115.14(a)  occurs,  the  principal  still 
loses  eligibility  for  further  guaranteed 
bonding,  but  reinstatement  of  eligibility 
can  occur  almost  immediately  if  both 
SBA  and  the  surety  agree  it  is 
appropriate.  SBA  expects  that,  with  that 
mechanism  in  place,  frivolous  lawsuits 
and  baseless  claims  under  the  bond  will 
not  stand  in  the  way  of  further 


guaranteed  bonding  of  an  otherwise 
eligible  principal.  Subsections  (1)  and 
(2)  of  proposed  §  115.14(a)  are  therefore 
unchanged  in  the  final  rule. 

Subsection  (3)  of  proposed  §  115.14(a) 
provided  that  a  principal's  eligibility 
would  be  lost  if  the  surety  established 
a  claim  reserve  for  the  bond  in  excess 
of  $100.  All  five  of  the  comments 
received  on  this  subsection  objected  to 
the  $100  threshold  as  too  low.  The 
argument  was  made  that  some  sureties 
routinely  set  up  a  claim  reserve  in 
excess  of  $100  every  time  a  trouble 
notice  is  received  on  a  project,  and  that 
claim  reserves  do  not  necessarily  reflect 
actual  loss  potential.  Two  of  the 
comments  recommended  a  $500  claim 
reserve  as  the  minimum  level  which 
indicated  the  potential  for  serious  loss. 

SBA's  proposal  had  been  intended  as 
a  liberalization  of  the  current  regulation 
(§  115.34(a)),  which  provides  that  a 
claim  reserve  of  any  amount  results  in 
automatic  loss  of  the  principal's 
eligibility.  SBA  believes,  though,  that 
with  the  other  triggers  for  loss  of 
eligibility  in  place  in  §  115.14(a),  it  is 
appropriate  to  increase  the  minimum 
claim  reserve  threshold.  SBA  has 
concluded  that  claim  reserves  below 
$1000  should  not  result  in  the  loss  of 
the  principal's  eligibility.  The  rule  is 
finalized  accordingly. 

A  new  provision  has  been  added  to 
§  115.14(b)  to  clarify  that  in  the  PSB 
Program  a  principal's  eligibility  is 
reinstated  upon  the  surety's  own 
determination  that  reinstatement  is 
appropriate. 

Underwriting  and  Servicing  Standards 

Four  comments  were  received  on  the 
proposed  rewrite  of  the  program's 
underwriting  standards  (proposed 
§  115.15(a)).  All  were  opposed  to  the 
proposed  150%  limit  on  contracts  for 
contractors  new  to  the  SBG  Program. 
SBA  had  intended  the  150%  limit  as 
general  guidance  for  underwriting 
decisions,  not  as  an  absolute 
requirement.  Upon  reconsideration, 
SBA  believes  that  underwriting 
guidelines  need  not  appear  in  the 
regulations.  Accordingly,  the  guidance 
on  limits  for  contractors  new  to  the  SBG 
Program  is  being  moved  to  an  SBA 
Standard  Operating  Procedure  (SOP)  for 
the  SBG  Program.  Also  moved  to  the 
SOP  are  SBA's  recommendations  as  to 
type  and  size  of  contract  for  guaranteed 
bonding  and  other  general  underwriting 
guidelines.  SBA  expects  that  sureties 
will  follow  the  recommendations  in  the 
SOP  when  making  their  underwriting 
determinations.  The  balance  of 
§  115.15(a)  is  finalized  as  proposed. 

Four  comments  were  also  received  on 
the  proposed  rewrite  of  the  program's 
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servicing  statidards  ( proposed 
§  115.15(b)).  All  four  addressed  the 
requirement  for  sureties  to  obtain  job 
status  reports  from  obligees  on  final 
bonds  guaranteed  by  SBA.  The 
comments  pointed  out  the  difficulty  in 
obtaining  job  status  reports  from  an 
obligee  who  refuses  to  respond  to  job 
status  inquiries.  SBA  agrees  that  sureties 
should  not  be  held  to  a  requirement  that 
is  outside  of  their  control.  Instead  of 
requiring  sureties  to  obtain  job  status 
reports,  therefore,  the  final  rule  provides 
that  sureties  must  request  job  status 
reports  and  document  the  request  in 
their  files. 

Determination  of  Loss 

Two  comment  letters  asked  for 
clarification  of  the  terms  "mark-up  on 
expenses"  and  "overhead,"  as  used  in 
the  computation  of  the  surety's  "loss"  in 
proposed  §  115.16(n(l)-  The  proposal 
would  have  prohibited  reimbursement 
from  SBA  for  any  mark-up  on  expenses 
or  any  overhead  of  "the  surety,  its 
attorney  or  any  other  party."  SBA 
believes  the  terms  in  question  are 
generally  understood  business  terms, 
but  that  some  confusion  may  have  been 
generated  by  the  words  "or  any  other 
party."  SBA  is  remedying  that  problem 
by  changing  the  words  to  "or  any  other 
party  hired  by  the  Surety  or  the 
attorney."  In  particular,  consultants 
hired  by  either  the  surety  or  the  surety's 
counsel  cannot  indirectly  charge  SBA 
for  their  overhead  or  for  anything  over 
their  actual  costs. 

Using  photocopying  costs  as  an 
example,  the  restriction  on  mark-up  on 
expenses  would  mean  that  if  the 
surety's  attorney  copies  documents  on 
its  office  xerox  machine  and  charges  the 
surety  for  its  actual  per  copy  cost,  plus 
20%,  the  surety  cannot  include  in 
"loss"  the  20%  excess  over  the 
attorney's  actual  cost  of  making  those 
copies.  The  same  would  be  true  of 
photocopying  by  the  surety  itself;  only 
the  actual  per  copy  cost  could  be 
included  in  loss.  If  the  surety  or  the 
attorney  has  documents  copied  at  a 
photocopying  store,  however,  the 
amount  of  the  copying  expense 
included  m  the  surety's  loss  is  the  full 
amount  the  store  charges  the  surety  or 
the  attorney,  regardless  of  the  actual 
cost  to  the  store  of  that  job.  The 
retailer's  markup  is  a  permitted  expense 
because  the  retailer  has  not  been 
"hired"  by  the  surety. 

In  general,  SBA  would  consider 
"mark-up  on  expenses"  to  include  any 
add-on  to  the  actual  cost  of  an  expense 
item.  'Overhead"  means  the  general 
costs  of  running  a  business.  Some 
examples  of  overhead  include  rent. 


electricity,  and  heating  and  air 
conditioning  costs. 

Salvage  and  Recovery 

SBA  received  three  comments  on 
proposed  §  115.17(b)(2),  the  subsection 
establishing  SBA's  share  of  the  salvage 
and  recovery  received  by  a  surety  when 
a  principal  defaults  on  a  bonded 
contract  that  SBA  has  guaranteed.  The 
three  comments  opposed  SBA's 
proposal  that  it  share  not  only  in  any 
recovery  received  by  the  surety  in 
connection  with  the  guaranteed  bond 
for  the  principal,  but  also  in  any 
recovery  received  in  connection  with 
any  other  bond  issued  by  the  surety  on 
behalf  of  that  principal.  The 
commenters  suggested  that  the  surety  be 
allowed  to  apply  contract  funds  from 
the  defaulted  non-guaranteed  project  to 
that  project's  losses  first,  and  then  give 
SBA  any  excess  it  receives.  Ordinarily, 
the  excess  would  be  paid  over  to  the 
principal. 

Upon  reconsideration.  SBA  believes 
its  proposal  was  overly  broad.  Under  the 
final  rule.  SBA  will  not  share  in  contract 
proceeds  and  other  forms  of  salvage  and 
recovery  that  are  clearly  identifiable  as 
related  solely  to  a  bonded  contract  that 
SBA  has  not  guaranteed.  On  the  other 
hand,  if  the  surety's  recovery  could 
apply  to  both  a  contract  without  a 
guaranteed  bond  and  a  contract  with  a 
guaranteed  bond,  SBA  will  be  entitled 
to  its  share  of  the  entire  amount  of  that 
recovery.  For  example,  if  the  surety 
collects  from  an  individual  who  has 
indemnified  the  surety  for  its  losses 
under  both  a  guaranteed  bond  and  a 
non-guaranteed  bond,  the  entire 
recovery  from  that  party  will  be 
assumed  to  relate  to  the  guaranteed 
bond  for  purposes  of  determining  SBA's 
share. 

Renegotiation  of  guarantee  percentage 

Several  comment  letters  requested 
clarification  of  SBA's  ability  under 
proposed  §  115.18(a)(3)  to  renegotiate  a 
surety's  guarantee  percentage  in  the 
event  the  surety  experiences  Excessive 
losses.  In  response  to  those  requests. 
SBA  assures  the  participants  in  the  SBG 
Program  that  the  guarantee  percentage 
for  bonds  already  written  by  a  surety 
cannot  be  renegotiated.  In  the  event  a 
surety's  losses  are  determined  to  be 
excessive  by  SBA.  the  surety  may  be 
required  to  renegotiate  the  guarantee 
percentage  for  bonds  issued  after  that 
date.  The  final  version  of  proposed 
§  115.18(a)(3).  now  designated 
§  115.18(a)(4).  clarifies  this  point. 


Denial  of  Liability — Excess  Bond 
Amount 

Under  proposed  §  115.19(a),  SBA 
would  not  be  liable  under  its  guarantee 
if  the  bond  amount  at  any  time 
exceeded  the  total  contract  amount 
determined  at  the  time  of  the  bond's 
execution.  The  four  comments  received 
on  this  subsection  made  two  points.  The 
first  point  was  that  certain  public 
(government)  projects  require  bonding 
in  excess  of  100%  of  the  contract 
amount.  An  exception  for  such  projects 
was  requested.  SBA's  proposal  limiting 
bonds  to  100%  of  the  contract  amount, 
while  new  to  the  regulations,  has  long 
been  a  policy  of  the  SBG  Program.  The 
restriction  has  been  a  part  of  the 
Program's  Standard  Operating 
Pi-ocedure  for  over  ten  years.  See  SOP 
50  45.  Revision  1.  page  22.  The  reason 
for  the  restriction  is  that  SBA  has 
determined  that  any  situation  in  which 
the  surety  and  SBA  have  a  greater 
liability  than  the  obligee  is  inherently 
not  reasonable  in  light  of  the  risks 
involved.  It  would  be  statutorily 
impermissible  for  SBA  to  issue  a 
guarantee  under  those  circumstances. 
See  15  use  694b(a)(4)(D).  Public 
projects  requiring  bonding  in  excess  of 
100%  will  have  to  continue  to  be 
bonded  outside  of  the  SBG  Program. 

The  second  point  raised  in  the 
comment  letters  was  that  as  contract 
amounts  increase  by  change  order,  bond 
amounts  may  increase  as  well.  If  the 
bond  can  never  exceed  the  original 
contract  amount,  there  is  no  possibility 
for  increases  in  the  bond  amount  when 
the  contract  amount  is  increased.  SBA 
has  reconsidered  its  position  on  this 
issue.  The  final  rule  permits  the  bond 
amount  to  exceed  the  original  contract 
amount  but.  as  discussed  in  the 
preceding  paragraph,  the  bond  amount 
must  never  exceed  the  contract  amount 
measured  at  the  same  time. 

Denial  of  Liability — Substantial 
Regulatory  Violation 

Under  proposed  §  115.19(d),  SBA 
would  not  be  liable  under  its  guarantee 
if  the  surety  committed  a  substantial 
violation.  A  substantial  violation  was 
proposed  to  include  a  violation  which 
caused  an  increase  in  the  contract  or 
bond  amount  of  25%  or  $50,000.  Upon 
consideration  of  the  one  comment 
received  on  this  paragraph,  SBA  has 
concluded  that  it  is  extremely  unlikely 
that  a  regulatory  violation  could  cause 
an  increase  in  the  contract  amount. 
SBA's  real  concern  is  with  increases  in 
the  bond  amount.  The  fhial  rule  deletes 
the  reference  to  the  contract  amount  in 
§  115.19(d). 
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Denial  of  Liability — Alteration 

Under  proposed  §  115.19(e),  SBA 
would  not  be  liable  under  its  guarantee 
if  the  surety  agreed  to  or  acquiesced  in 
any  material  alteration  of  the  contract  or 
bond  without  SBA's  prior  written 
approval.  This  differs  from  the  current 
regulation,  §  115.13(e).  which  does  not 
include  alterations  in  the  contract  as  a 
basis  for  SBA  to  deny  liability.  The 
single  comment  received  on  proposed 
§  115.19(e)  pointed  out  that  the  standard 
bond  form  in  the  surety  industry 
provides  that  the  surety  waives  notice  of 
changes  to  the  contract.  Changes  to  the 
contract  frequently  occur  without  any 
approval  from  the  surety.  Accordingly, 
SBA  has  decided  to  remove  contract 
alterations  as  a  basis  for  denial  of 
liability  in  the  final  rule. 

Denial  of  Liability — Timeliness 

Under  proposed  §  115.19(f).  SBA 
would  not  be  liable  under  its  guarantee 
if  the  surety  executed  the  bond  before 
SBA's  guarantee  was  executed.  This 
provision  complies  with  the  statutory 
requirement  that  an  SBA  bond 
guarantee  may  be  issued  only  if  the 
principal  is  not  able  to  obtain  the  bond 
on  reasonable  terms  and  conditions 
without  the  guarantee.  See  15  USC 
694b(a)(4)(C).  A  bond  dated  prior  to 
SBA's  guarantee  is  a  bond  that  is 
obtainable  without  such  guarantee. 

The  two  comments  received  on  this 
subsection  expressed  concern  that  the 
current  industry  practice  of  back-dating 
the  bond  at  the  request  of  the  obligee 
could  result  in  an  SBA  determination  to 
deny  liability  under  the  guarantee. 
Apparently,  many  obligees  require  that 
the  bond  be  dated  the  same  date  as  the 
contract,  regardless  of  the  actual 
execution  date  of  the  bond.  SBA  does 
not  object  to  a  bond  carrying  an 
"effective  date"  (e.g.,  "dated  as  of  July 
1, 1996")  that  is  earlier  than  its 
execution  date  (e.g.,  "signed  July  20, 
1996")  as  long  as  there  is  proper 
documentation  of  the  actual  date  of 
execution  of  the  bond  and  such 
execution  date  is  no  earlier  than  the 
date  of  SBA's  guarantee.  SBA  does  not 
believe  that  any  change  to  the  proposed 
language  in  §  115.19(0  is  necessary,  as 
the  proposal  speaks  only  of  execution  of 
the  bond.  The  provision  is  finalized  as 
proposed. 

Denial  of  Liability — Other  Regulatory 
Violations 

In  accordance  with  the  suggestion  in 
the  one  comment  received  on  proposed 
§  115.19(h)(6),  SBA  is  correcting  the 
language  of  the  proposed  subsection  to 
clarify  that  sureties  are  permitted  to 
make  payments  un4er  payment  bonds 


even  though  such  payments  may  not 
result  from  the  principal's  breach  of  the 
bonded  contract.  SBA  had  not  intended 
for  the  proposal  to  be  interpreted  any 
other  way.  The  final  version  of 
§  115.19(h)(6)  makes  this  technical 
correction. 

Audits  and  Investigations 

In  connection  with  the  requirement 
under  the  final  version  of  §115. 15(b)  for 
sureties  to  document  the  job  status 
inquiries  they  make.  SBA  is  including 
such  documentation,  together  with  any 
job  status  reports  received  by  the  surety, 
in  the  list  of  records  required  to  be 
maintained  by  the  surety  under  the  final 
version  of  §  115.21(b). 

Prior  Approval  Program — SBA 
Approval 

SBA  is  finalizing  proposed  §  115.30(b) 
without  change.  The  proposal,  which 
provided  that  SBA's  written  approval  of 
a  guarantee  application  would  control 
over  any  conflicting  verbal  approval, 
was  not  different  substantively  from  the 
current  regulation  (§  115.31(a)). 
Nevertheless,  SBA  appreciates  the 
concern  of  the  two  commenters  who 
requested  some  protection  for  sureties 
relying  on  a  verbal  approval  from  an 
SBA  officer,  only  to  learn  that  the 
guarantee  agreement  was  not  signed 
until  the  following  day.  SBA  intends  to 
make  clear  to  all  SBC  Program 
personnel  that  no  verbal  approval  of  a 
guarantee  application  may  be 
communicated  unless  the  guarantee 
application  has  already  been  executed 
by  an  authorized  official.  Sureties 
requiring  greater  certainty  than  the 
regulation  affords  are  advised  to  request 
a  telecopy  of  the  signed  guarantee  form 
as  confirmation. 

Prior  Approval  Program — Principal's 

nui  Siii-.>!  v's  Fees 

Ten  of  the  eleven  comments  received 
on  the  proposed  increase  in  the 
principal's  fee  (proposed  §  115.32(b)) 
were  opposed  to  the  increase.  The 
eleventh  comment  commended  SBA's 
attempt  to  make  the  program  self- 
financing  and  recommended  an  even 
greater  increase  in  the  principal's  fee 
than  had  been  proposed  by  SBA.  The 
vast  majority  of  the  comments  on  this 
topic,  however,  cited  the  adverse  impact 
on  the  contractors  and  on  the  SBG 
Program.  In  particular,  there  was 
concern  that  the  increase  would  impose 
a  financial  burden  on  the  contractors  in 
the  program  and  would  result  in  a 
dramatic  cut-back  in  program 
participation.  Only  the  higher  risk 
contractors — those  without  collateral  or 
other  alternatives  to  the  SBG  Program — 


were  predicted  to  remain  in  the 
program. 

Ten  comments  were  also  received  on 
the  proposed  increase  in  SBA's  charge 
to  the  surety  (proposed  §115. 32(c)) — all 
opposed.  According  to  several  sureties, 
writing  bonds  in  the  SBG  Program 
already  costs  the  surety  more  than 
writing  equivalent  bonds  with  standard 
reinsurance.  It  was  predicted  that  some 
sureties  would  leave  the  program  and 
that  sureties  remaining  in  the  program 
would  attempt  to  pass  the  increase  on 
to  the  contractor  by  raising  premium 
rates. 

SBA  has  given  careful  consideration 
to  the  concerns  surrounding  the 
proposed  increases  in  the  principal's  fee 
and  the  surety's  fee.  SBA  continues  to 
believe  that  the  long-term  goals  of  the 
SBG  Program  will  be  best  served  if  the 
program  can  become  self-financing. 
However,  the  costs  of  any  transition  to 
a  self-funding  program  should  not 
outweigh  the  benefits  to  be  derived  &T)m 
the  change. 

To  allow  time  for  further 
consideration.  SBA  has  decided  to  keep 
the  fees  at  their  current  levels  (.06%  of 
the  contract  amount  for  the  principal 
fee;  20%  of  the  bond  premium  for  the 
surety  fee)  at  this  time.  Future  changes 
in  the  fee  percentages  will  be  published 
by  SBA  in  the  form  of  a  Notice  in  the 
Federal  Register.  SBA  is  completing  an 
analysis  of  the  performance  of  the  SBG 
Program  and  evaluating  whether 
changes  in  the  fees  are  warranted,  and 
will  publish  a  Notice  within  30  days  of 
the  date  of  publication. 

Prior  Approval  Program — Contract 
Increases/Decreases 

Proposed  §  115.32(d)  elicited  nine 
comments  from  readers,  none  of  which 
supported  the  proposal.  The  proposal 
contained  several  components.  First, 
sureties  would  be  required  to  notify 
SBA  of  all  increases  or  decreases  in  the 
contract  or  bond  amount  as  soon  as  the 
surety  learned  of  the  change.  All 
notifications  of  increases  would  have  to 
be  accompanied  by  the  associated 
increase  in  the  principal's  fee.  The 
increase  in  the  surety's  fee  would  be 
payable  in  the  ordinary  course  of 
business.  Under  the  current  regulation, 
by  contrast,  notification  is  required  only 
when  the  changes  in  the  contract  or 
bond  amount  aggregate  at  least  $10,000 
(current  §  115.35(c)).  No  increase  in  the 
principal's  or  the  surety's  fee  is 
computed  at  that  time. 

Second,  under  the  proposal,  any 
single  change  in  the  contract  or  bond 
amount  of  at  least  25%  or  $50,000 
would  require  prior  SBA  approval. 
Under  the  current  regulation,  changes  in 
the  bond  amount  aggregating  at  least 
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25%  or  $50,000  require  SBA's  approval 
and  simultaneous  payment  of  any 
increase  in  the  principal's  fee.  The 
increase  in  the  surety's  fee  is  payable  in 
the  normal  course  of  business. 

Third,  under  the  proposal,  payment 
for  the  increased  fees  would  be  due  and 
payable  regardless  of  the  size  of  the 
check.  No  exception  would  be  made  for 
small  sums.  Under  the  current 
regulation,  if  the  increase  in  the 
principal's  or  the  surety's  fee  is  less 
than  $40,  the  amount  is  "disregarded". 

Fourth,  under  both  the  proposal  and 
the  current  regulation,  decreases  in  the 
contract  or  bond  amount  are  treated  the 
same  as  increases  of  an  equivalent 
amount  would  be  treated.  Decreases 
resulting  in  refunds  from  SB  A  of  a 
portion  of  the  principal's  fee,  however, 
are  paid  directly  to  the  principal  under 
the  proposal,  but  are  paid  to  the  surety 
(who  then  transmits  the  refund  to  the 
principal)  under  the  current  regulation. 

The  comment  letters  uniformly 
registered  objections  to  the  greater 
administrative  burden  considered  to  be 
imposed  by  the  proposed  notification 
and  payment  requirements.  Opposition 
to  the  removal  of  the  $40  threshold  was 
also  expressed  consistently,  although 
some  commenters  suggested  a  $100 
threshold  in  its  place.  No  objection  was 
raised  to  the  proposed  mechanism  for 
refunding  the  excess  principal's  fee. 

SBA  has  reconsidered  its  proposal  in 
light  of  the  comments  received.  Instead 
of  requiring  notification  of  all  increases 
and  decreases  in  the  contract  or  bond 
amount,  and  the  payment  of  associated 
fees,  the  final  rule  requires  notification 
of  increases  or  decreases  only  when 
they  aggregate  25%  of  the  contract  or 
bond  amount  or  $50,000.  Such 
notification  must  be  accompanied  by 
the  increase  in  the  principal's  fee; 
however,  increases  (or  decreases)  in  the 
principal's  or  the  surety's  fee  will  not  be 
due  and  payable  until  they  aggregate  at 
least  $40.  Increases  in  the  surety's  fee 
will  be  payable  in  the  ordinary  course 
of  business,  as  they  are  presently.  Any 
single  change  order  that  increases  the 
bond  amount  by  25%  or  $50,000  will 
require  the  prior  approval  of  SBA. 
Except  for  the  changes  discussed  in  this 
paragraph,  §  115.32(d)  is  finalized  as 
proposed. 

Prior  Approval  Program — Events 
Requiring  Notification 

Under  proposed  §  115.35(a)(l)(iv), 
SBA  would  require  sureties  in  the  Prior 
Approval  Program  to  notify  SBA  if  the 
surety  were  to  receive  any  adverse 
information  concerning  the  principal's 
financial  condition  or  possible  inability 
to  complete  the  project  or  to  pay 
laborers  or  suppliers.  One  commenter 


expressed  concern  that  if  such 
nodfication  were  to  be  the  cause  of  a 
principal's  loss  of  eligibility  for  the 
program,  lawsuits  against  the  surety  by 
the  principal  could  follow.  SBA  believes 
such  concern  to  be  unfounded.  Section 
115.14  of  this  final  rule  details  the 
grounds  for  a  principal's  loss  of 
eligibility  to  participate  in  the  program; 
adverse  information,  absent  anything 
else,  is  not  among  the  permitted 
grounds.  SBA's  proposal  to  require 
notification  of  adverse  information  is 
adopted  without  change. 

PSB  Program — Premium  Rates 

The  Surety  Association  of  America 
has  advised  SBA  that  it  no  longer  keeps 
advisory  premium  rates  for  the  surety 
industry.  Proposed  §  115.60(a)(2),  as 
well  as  current  §  115.10(d)(2),  require 
that  PSB  Sureties  charge  principals  no 
more  than  the  Association's  advisory 
premium  rates.  The  Association 
suggested  using  their  advisory  premium 
rates  in  effect  on  August  1,  1987,  as  the 
standard.  SBA  considers  that  a 
satisfactory  solution  for  now,  but  will 
continue  to  explore  alternatives.  The 
final  version  of  §  115.60(a)(2) 
incorporates  that  change. 

PSB  Program — Retention  of 
Information 

SBA  agrees  with  the  two  comment 
letters  received  on  proposed 
§  115.60(g)(1).  PSB  Sureties  should  not 
be  required  to  keep  a  record  of  the  time 
of  execution  of  each  bond.  A  record  of 
the  date  of  execution  of  the  bond  is 
sufficient.  The  final  version  of  the 
subsection,  redesignated  §  115.65(a), 
reflects  this  correction. 

PSB  Program — Principal's  and  Surety's 
Fees 

The  proposal  to  increase  the 
principal's  and  surety's  fees  in  the  PSB 
Program  (§  115.60(g)(4))  is  being  revised 
in  the  same  manner  as  the  equivalent 
provisions  in  the  Prior  Approval 
Program.  See  the  discussion  above 
under  "Prior  Approval  Program — 
Principal's  and  Surety's  fees." 

PSB  Program — Contract  Increases/ 
Decreases 

The  final  version  of  §  115.60(g)(5), 
redesignated  §  115.67,  mirrors  the 
changes  made  to  the  equivalent 
provision  in  the  Prior  Approval  Program 
(§115.32  (b)  and  (c)),  as  discussed  above 
under  "Prior  Approval  Program — 
Contract  increases/decreases." 

Miscellaneous 

A  comment  from  orte  of  the  surety 
trade  associations  was  received  on  the 
substitution  of  SBA  form  names  for  SBA 


form  numbers  in  the  proposed  rule. 
According  to  the  comment,  sureties 
refer  to  SBA  documents  by  their 
respective  SBA  form  numbers,  not 
names.  SBA  recognizes  that  the  names 
of  its  forms  are  not  as  familiar  to 
program  participants  as  its  form 
numbers.  In  order  to  avoid  confusion. 
SBA  has  retained  the  form  numbers  in 
the  final  rule. 

In  the  SUPPLEMENTARY  INFORMATION 
section  of  the  proposed  rule,  SBA 
discussed  the  proposed  deletion  of 
cuirent  §  115.30(b),  including  the 
requirement  for  the  principal  to  file  SBA 
Form  1624  (Lower  Tier  Certification 
form)  with  its  initial  guarantee 
application.  As  SBA  explained,  the 
requirement  would  be  removed  from  the 
regulations  and  would  be  issued  as 
internal  guidance,  with  the  following 
change:  the  Lower  Tier  Certification 
would  have  to  be  submitted  with  each 
application  for  a  principal,  not  simply 
the  principal's  first  application.  One 
commenter  objected  to  the  change  as 
overly  burdensome.  Nevertheless,  as 
was  explained  in  the  proposed  rule, 
SBA  believes  the  change  is  necessary  to 
comply  with  Part  146  of  Title  13  of  the 
Code  of  Federal  Regulations  and  that  it 
is  consistent  with  current  practice  in 
SBA  field  offices. 

Except  as  discussed  above.  SBA 
adopts  as  final  its  proposal  to  amend 
Part  115. 

Compliance  With  Executive  Orders 
12778, 12612  and  12866,  the  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

SBA  certifies  that  this  final  rule  will 
not  constitute  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866,  since  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  SBA  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Final  action  on 
the  proposed  increases  in  the  principal's 
and  the  surety's  fees  has  been  deferred 
until  further  study  of  the  issue  has  been 
completed.  There  are  no  fee  increases  in 
this  final  rule. 

There  are  no  reporting,  recordkeeping 
and  other  compliance  requirements  not 
approved  by  the  Office  of  Management 
and  Budget  which  would  come  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Ch.  35. 

SBA  certifies  that  this  rule  is  drafted, 
to  the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  Executive  Order  12778. 

SBA  certifies  that  this  regulation  does 
not  warrant  the  preparation  of  a  Federal 
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Assessment  in  accordance  with 
Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  115 

Small  business.  Surety  bonds. 

For  the  above  reasons,  SBA  is  revising 
part  115.  title  13  ofthe  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  115— SUnFT\'  BOND 
GUARANTEE 

Sec. 

115.1  Overview  of  rtigulations. 

115.2  Savings  clause. 

Subpart  A— Provisions  For  All  Surety  Bofid 
Guarantees 

115.10  Definitions. 

115.11  Applying  to  participate  in  the  Surel\ 
Bond  Guarantee  Program. 

115.12  General  program  policies  and 
provisions. 

115.13  Eligibility  of  Principal. 

115.14  Ix)ss  of  Principal's  eligibility  for 
future  assistance. 

1 1 5.  J 5     Underwriting  and  servicing 
standards. 

115.16  Detem:iination  of  Surety's  Loss. 

115.17  Minimization  of  Surety's  Loss. 

115.18  Refusal  to  issue  further  guarantees: 
suspension  and  termination  of  PSB 
status. 

115.19  Denial  of  liability. 

115.20  Insolvency  of  Surety. 

115.21  Audits  a;id  investigations. 

Subpart  B — Guarantees  Subiect  to  Pro' 
Approval 

115.30  Submission  of  Surety's  guarantee 
application. 

115.31  Guarantee  percentage. 

115.32  Fees  and  Premiums. 

115.33  Surety  bonding  line. 

115.34  Minimization  of  Surety's  Loss. 

115.35  Claims  for  reimbursement  of  Losses. 

115.36  Indemnity  settlements  and 
reinstatement  of  Principal 

Subpart  C — Preferred  Surety  Bona  iPSB) 
Guarantees 

115.60  Selection  and  admission  of  PSB 
Sureties. 

115.61  Duration  of  PSB  Program. 

115.62  Prohibition  on  participation  in  Prior 
Approval  Program. 

1 1 5.63  Allotment  of  guarantee  authority. 

115.64  Timeliness  requirement. 

115.65  General  PSB  procedures. 

115.66  Fees. 

115.67  Changes  in  Contract  or  bond 
amount. 

115.68  Guarantee  percentage. 

115.69  Imminent  Breach. 

115.70  Claims  for  reimbursement  of  Losses. 

115.71  Denial  of  liability. 

Authority:  5  U.S.C.  app.  3;  15  U.S.C  687b. 
687c,  694a,  694b:  Pub.  L.  101-574. 104  Stat. 
2823  (1990). 

§115.1     Overview  of  regulations 

The  regulations  in  this  part  cover  the 
SBA's  Surety  Bond  Guarantee  Programs 
under  Part  B  of  Title  IV  of  the  Small 
Business  Investment  Act  of  1958,  as 


amended.  Subpart  A  of  this  part 
contains  regulations  common  to  both 
the  program  requiring  prior  SBA 
approval  of  each  bond  guarantee  (the 
Prior  Approval  Program)  and  the 
program  not  requiring  prior  approval 
(the  PSB  Program).  Subpart  B  of  this 
part  contains  the  regulations  applicable 
only  to  the  Prior  Approval  Program. 
Subpart  C  of  this  part  contains  the 
regulations  applicable  only  to  the  PSB 
Program. 

§  ' '  5  ,'     Savings  clause. 

Transactions  affected  by  this  part  115 
are  governed  by  the  regulations  in  effect 
at  the  time  they  occur. 

Subpart  A     Provisions  for  All  Surety 

Bond  Gu3ranl':H^s 

§  1 15.10    Definitions. 

AA/SG  means  SBA's  Associate 
Administrator  for  Surety  Guarantees. 

Affiliate  is  defined  in  part  121  of  this 
chapter. 

Ancillary  Bond  means  a  bond 
incidental  and  essential  to  the 
performance  of  a  Contract  for  which 
there  is  a  guaranteed  Final  Bond. 

Bid  Bond  means  a  bond  conditioned 
upon  the  bidder  on  a  Contract  entering 
into  the  Contract,  and  furnishing  the 
required  Payment  and  Performance 
Bonds.  The  term  does  not  include  a 
forfeiture  bond  unless  it  is  issued  for  a 
jurisdiction  where  statute  or  settled 
decisional  law  requires  forfeiture  bonds 
for  public  works. 

Contract  means  a  written  obligation  of 
the  Principal  requiring  the  furnishing  of 
services,  supplies,  labor,  materials, 
machinery,  equipment,  or  construction. 
A  Contract  must  not  prohibit  a  Surety 
from  performing  the  Contract  upon 
default  ofthe  Principal.  A  Contract  does 
not  include  a  permit,  subdivision 
contract,  lease,  land  contract,  evidence 
of  debt,  financial  guarantee  (e.g.,  a 
contract  requiring  any  payment  by  the 
Principal  to  the  Obligee),  warranty  of 
performance  or  efficiency,  warranty  of 
fidelity,  or  release  of  lien  (other  than  for 
claims  under  a  guaranteed  bond).  It 
includes  a  maintenance  agreement  of  2 
years  or  liess  which  covers  defective 
workmanship  or  materials  only.  With 
SBA's  written  approval,  it  can  also 
include  a  longer  maintenance  agreement 
covering  defective  workmanship  or 
materials,  or  a  maintenance  agreement 
covering  something  other  than  defective 
workmanship  or  materials.  To  qualify 
for  such  approval,  the  agreement  must 
be  ancillary  to  the  Contract  for  which 
SBA  is  guaranteeing  a  bond,  must  be 
required  to  be  performed  by  the  same 
Principal,  and  must  be  customarily 


required  in  the  relevant  trade  or 
industry. 

Execution  means  signing  by  a 
representative  or  agent  of  the  Surety 
with  the  authority  and  power  to  bind 
the  Surety. 

Final  Bond  means  a  Performance 
Bond  and/or  a  Payment  Bond. 

Imminent  Breach  means  a  threat  to 
the  successful  completion  of  a  bonded 
Contract  which,  unless  remedied  by  the 
Surety,  makes  a  default  under  the  bond 
appear  to  be  inevitable. 

Investment  Act  means  the  Small 
Business  Investment  Act  of  1958  (15 
U.S.C.  661),  as  amended. 

Loss  has  the  meaning  set  forth  in 
§115.16. 

Obligee  means: 

(l)(i)  In  the  case  of  a  Bid  Bond,  the 
Person  requesting  bids  for  the 
performance  of  a  Contract;  or 

(ii)  In  the  case  of  a  Final  Bond,  the 
Person  who  has  contracted  with  a 
Principal  for  the  completion  ofthe 
Contract  and  to  whom  the  primary 
obligation  of  the  Surety  runs  in  the 
event  of  a  breach  by  the  Principal. 

(2)  In  either  case,  no  Person  (other 
than  a  Federal  department  or  agency) 
may  be  named  co-Obligee  or  Obligee  on 
a  bond  or  on  a  rider  to  the  bond  unless 
that  Person  is  bound  by  the  Contract  to 
the  Principal  (or  to  the  Surety,  if  the 
Surety  has  arranged  completion  of  the 
Contract)  to  the  same  extent  as  the 
original  Obligee.  In  no  event  may  the 
addition  of  one  or  more  co-Obligees 
increase  the  aggregate  liability  ofthe 
Surety  under  the  bond. 

OSG  means  SBA's  Office  of  Surety 
Guarantees. 

Payment  Bond  means  a  bond  which  is 
conditioned  upon  the  payment  by  the 
Principal  of  money  to  persons  who  have 
a  right  of  action  against  such  bond, 
including  those  who  have  furnished 
labor,  materials,  equipment  and 
supplies  for  use  in  the  performance  of 
the  Contract.  A  Payment  Bond  can  not 
require  the  Surety  to  pay  an  amount 
which  exceeds  the  claimant's  actual  loss 
or  damage. 

Performance  Bond  means  a  bond 
conditioned  upon  the  completion  by  the 
Principal  of  a  Contract  in  accordance 
with  its  terms. 

Person  means  a  natural  person  or  a 
legal  entity. 

Premium  means  the  amount  charged 
by  a  Surety  to  issue  bonds.  The 
Premium  is  determined  by  applying  an 
approved  rate  (see  §§  115.32(a)  and 
115.60(a)(2))  to  the  bond  or  contract 
amount.  The  Premium  does  not  include 
surcharges  for  extra  services,  whether  or 
not  considered  part  ofthe  "premium" 
under  local  law. 
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Principal  means,  in  the  case  ot  a  Bid 
Bond,  the  Person  bidding  for  the  award 
of  a  Contract.  In  the  case  of  Final  Bonds 
and  Ancillary  Bonds.  Principal  means 
the  Person  primarily  liable  to  complete 
the  Contract,  or  to  make  Contract-related 
payments  to  other  persons,  and  is  the 
Person  whose  performance  or  payment 
is  bonded  by  the  Surety.  A  Principal 
may  be  a  prime  contractor  or  a 
subcontractor. 

Prior  Approval  Agreement  means  the 
Surety  Bond  Guarantee  Agreement  (SBA 
Form  990)  entered  into  between  a  Prior 
Approval  Surety  and  SBA  under  which 
SBA  agrees  to  guarantee  a  specific  bond. 

Prior  Approval  Surety  means  a  Surety 
which  must  obtain  SBA's  prior  approval 
on  each  guarantee  and  which  has 
entered  into  one  or  more  Prior  Approval 
Agreements  with  SBA. 

PSB  Agreement  means  the  Preferred 
Surety  Bond  Guarantee  Agreement 
entered  into  between  a  PSB  Surety  and 
SBA. 

PSB  Surety  means  a  Surety  that  has 
been  admitted  to  the  Preferred  Surety 
Bond  (PSB)  Program. 

Surety  means  a  company  which: 

(l)(i)  Under  the  terms  of  a  Bid  Bond, 
agrees  to  pay  a  sum  of  money  to  the 
Obligee  if  the  Principal  breaches  the 
conditions  of  the  bond; 

(ii)  Under  the  terms  of  a  Performance 
Bond,  agrees  to  pay  a  sum  of  money  or 
to  incur  the  cost  of  fulfilling  the  terms 
of  a  Contract  if  the  Principal  breaches 
the  conditions  of  the  Contract;  and 

(iii)  Under  the  terms  of  a  Payment  or 
an  Ancillary  Bond,  agrees  to  make 
payment  to  all  who  have  a  right  of 
action  against  such  bond,  including 
those  who  have  furnished  labor, 
materials,  equiprhent  and  supplies  in 
the  performance  of  the  Contract. 

(2 J  The  term  Surety  includes  an  agent, 
independent  agent,  underwriter,  or  any 
other  company  or  individual 
empowered  to  act  on  behalf  of  the 
Surety. 

§115.11     Applying  to  participate  in  the 
Surety  Bond  Guarantee  Program. 

Sureties  interested  in  participating  as 
Prior  Approval  Sureties  or  PSB  Sureties 
should  apply  in  writing  to  the  AA/SG  at 
409  3rd  Street,  SW.,  Washington,  DC 
20416.  OSG  will  determine  the 
eligibility  of  the  applicant  considering 
its  standards  and  procedures  for 
underwriting,  administration,  claims 
and  recovery.  Each  applicant  must  be  a 
corporation  listed  by  the  U.S.  Treasury 
as  eligible  to  issue  bonds  in  connection 
with  Federal  procurement  contracts. 

§  1 1 5. 1 2    General  program  policies  and 
provisions. 

(a)  Description  of  Surety  Bond 
Guarantee  Programs.  SBA  guarantees 


Sureties  participating  in  Itie  Surely 
Bond  Guarantee  Programs  against  a 
portion  of  their  Losses  incurred  and 
paid  as  a  result  of  a  Principal's  breach 
of  the  terms  of  a  Bid  Bond.  Final  Bond 
or  Ancillary  Bond,  on  any  efigible 
Contract.  In  the  Prior  Approval  Program, 
the  Surety  must  obtain  SBA's  approval 
before  a  guaranteed  bond  can  be  issued. 
In  the  PSB  Program,  selected  Sureties 
may  issue,  monitor,  and  service  SBA 
guaranteed  bonds  without  further  SBA 
approval. 

(b)  Eligibility  of  bonds.  Bid  Bonds  and 
Final  Bonds  are  eligible  for  an  SBA 
guarantee  if  they  are  executed  in 
connection  with  an  eligible  Contract 
and  are  of  a  type  listed  in  the  "Contract 
Bonds"  section  of  the  current  Manual  of 
Rules,  Procedures  and  Classifications  of 
the  Surety  Association  of  America  (100 
Wood  Avenue  South,  Iselin,  New  Jersey 
08830).  Ancillary  Bonds  may  also  be 
eligible  for  SBA's  guarantee.  A 
Performance  Bond  must  not  prohibit  a 
Surety  from  performing  the  Contract 
upon  default  of  the  Principal. 

(c)  Expiration  of  Bid  Bond  Guarantee. 
A  Bid  Bond  guarantee  expires  120  days 
after  Execution  of  the  Bid  Bond,  unless 
the  Surety  notifies  SBA  in  writing 
before  the  120th  day  that  a  later 
expiration  date  is  required.  The 
notification  must  include  the  new 
expiration  date. 

fd)  Guarantee  agreement.  The  terms 
and  conditions  of  SBA's  bond  guarantee 
agreements,  including  the  guarantee 
percentage,  may  vary  from  Surety  to 
Surety,  depending  on  past  experience 
with  SBA.  If  the  guarantee  percentage  is 
not  fixed  by  the  Investment  Act.  it  is 
determined  by  OSG  after  considering, 
among  other  things,  the  rating  or 
ranking  assigned  to  the  Surety  by 
recognized  authority,  and  the  Surety's 
Loss  rate,  average  Contract  amount, 
average  bond  penalty  per  guaranteed 
bond,  and  ratio  of  Bid  Bonds  to  Final 
Bonds,  all  in  comparison  with  other 
Sureties  participating  in  the  same  SBA 
Surety  Bond  Guarantee  Program  (Prior 
Approval  or  PSB)  to  a  comparable 
degree.  Any  guarantee  agreement  under 
this  part  is  made  exclusively  for  the 
benefit  of  SBA  and  the  Surety,  and  does 
not  confer  any  rights  (such  as  a  right  of 
action  against  SBA)  or  benefits  on  any 
other  party. 

(e)  Amount  of  Contract. — (1)  Statutory 
ceiling.  The  amount  of  the  Contract  to 
be  bonded  must  not  exceed  $1,250,000 
in  face  value  at  the  time  of  the  bond's 
Execution. 

(2)  Aggregation  of  Contract  amounts. 
The  amounts  of  two  or  more  Contracts 
for  a  "single  project"  are  aggregated  to 
determine  the  Contract  amount  unless 
the  Contracts  are  to  be  performed  in 


phases  and  the  prior  bond  is  released 
before  the  beginning  of  each  succeeding 
phase.  A  bond  may  be  considered 
released  even  if  the  warranty  period  it 
is  covering  has  not  yet  expired.  For 
purposes  of  this  paragraph,  a  "single 
project"  means  one  represented  by  two 
or  more  Contracts  of  one  Principal  or  its 
Affiliates  with  one  Obligee  or  its    ' 
Affiliates  for  performance  at  the  same 
location,  regardless  of  job  title  or  nature 
of  the  work  to  be  performed. 

(3)  Service  and  supply  contracts.  A 
service  or  supply  Contract  covering 
more  than  a  1  year  period  is  eligible  for 
an  SBA  guaranteed  bond  if  neither  the 
annual  Contract  amount  nor  the  penal 
sum  of  the  bond  exceeds  $1,250,000  at 
any  time. 

(f)  Transfers  or  sales  by  Surety. 
Sureties  must  not  sell  or  otherwise 
transfer  their  files  or  accounts,  whether 
before  or  after  a  default  by  the  Principal 
has  occurred,  without  the  prior  written 
approval  of  SBA.  A  violation  of  this 
provision  is  grounds  for  termination 
from  participation  in  the  program.  This 
provision  does  not  apply  to  the  sale  of 
an  entire  business  division,  subsidiary 
or  operation  of  the  Surety. 

§115.13    Eligibility  of  Principal. 

(a)  General  eligibility.  In  order  to  be 
eligible  for  a  bond  guaranteed  by  SBA, 
the  Principal  must  comply  with  the 
following  requirements: 

(1)  Size.  Together  with  its  Affiliates,  it 
must  qualify  as  a  small  business  under 
part  121  of  this  title. 

(2)  Character.  It  must  possess  good 
character  and  reputation.  A  Principal 
meets  this  standard  if  each  owner  of 
20%  or  more  of  its  equity,  and  each  of 
its  officers,  directors,  or  general 
partners,  possesses  good  character  and 
reputation.  A  Person's  good  character 
and  reputation  is  presumed  absent 
when: 

(i)  The  Person  is  under  indictment  for, 
or  has  been  convicted  of  a  felony,  or  a 
final  civil  judgment  has  been  entered 
stating  that  such  Person  has  committed 
a  breach  of  trust  or  has  violated  a  law 
or  regulation  protecting  the  integrity  of 
business  transactions  or  business 
relationships;  or 

(ii)  A  regulatory  authority  has 
revoked,  canceled,  or  suspended  a 
license  of  the  Person  which  is  necessary 
to  perform  the  Contract;  or 

(iii)  The  Person  has  obtained  a  bond 
guarantee  by  fraud  or  material 
misrepresentation  (as  described  in 
§  115.19(b)).  or  has  failed  to  keep  the 
Surety  informed  of  unbonded  contracts 
or  of  a  contract  bonded  by  another 
Surety,  as  required  by  a  bonding  line 
commitment  under  §  115.33. 
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(3)  Need  for  bond.  It  must  certify  that 
a  bond  is  expressly  required  by  the  bid 
solicitation  or  the  original  Contract  in 
order  to  bid  on  the  Contract  or  to  serve 
as  a  prime  contractor  or  subcontractor. 

(4)  Availability  of  bond.  It  must  certify 
that  a  bond  is  not  obtainable  on 
reasonable  terms  and  conditions 
without  SBA's  guarantee. 

(5)  Partial  subcontract.  It  must  certify 
the  percentage  of  work  under  the 
Contract  to  be  subcontracted.  SBA  will 
not  guarantee  bonds  for  Principals  who 
are  primarily  brokers  or  who  have 
effectively  transferred  control  over  the 
project  to  one  or  more  subcontractors. 

(6)  Debarment.  It  must  certify  that  the 
Principal  is  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  transactions  with  any 
Federal  department  or  agency,  under 
governmentwide  debarment  and 
suspension  rules. 

(b)  Conflict  of  interest.  A  Principal  is 
not  eligible  for  an  SBA-guaranteed  bond 
issued  by  a  particular  Surety  if  that 
Surety,  or  an  Affiliate  of  that  Surety,  or 
a  close  relative  or  member  of  the 
household  of  that  Surety  or  Affiliate 
owns,  directly  or  indirectly,  10%  or 
more  of  the  Principal.  This  prohibition 
also  applies  to  ownership  interests  in 
any  of  the  Principal's  Affiliates. 

§  115.14     Loss  of  Principal  s  eligibUity  lor 
future  assistance. 

(a)  Ineligibility.  A  Principal  and  its 
Affiliates  lose  eligibility  for  further  SBA 
bond  guarantees  if  any  of  the  following 
occurs  under  an  SBA-guaranteed  bond 
issued  on  behalf  of  the  Principal: 

(1)  Legal  action  under  the  guaranteed 
bond  has  been  initiated. 

(2)  The  Obligee  has  declared  the 
Principal  to  be  in  default  under  the 
Contract. 

(3)  The  Surety  has  established  a  claim 
reserve  for  the  bond  of  at  least  $1000. 

(4)  The  Surety  has  requested 
reimbursement  for  Losses  incurred 
under  the  bond. 

(5)  The  guarantee  fee  has  not  been 
paid  by  the  Principal. 

(6)  The  Principal  committed  fraud  or 
material  misrepresentation  in  obtaining 
the  guaranteed  bond. 

(b)  Reinstatement  of  Principal's 
eligibility.  Prior  Approval  Sureties 
should  refer  to  §  115.36(b)  for  provisions 
on  reinstatement  of  the  Principal's 
eligibility.  A  PSB  Surety  may  reinstate 

a  Principal's  eligibility  upon  the 
Surety's  determination  that 
reinstatement  is  appropriate. 

§  1 15.15    Underwriting  and  servicing 
standards. 

(a)  Underwriting.  (1)  Sureties  must 
evaluate  the  credit,  capacity,  and 


character  of  a  Principal  using  standards 
generally  accepted  by  the  surety 
industry  and  in  accordance  with  SBA's 
Standard  Operating  Procedures  on 
underwriting  and  the  Surety's 
principles  and  practices  on 
unguaranteed  bonds.  The  Principal 
must  satisfy  the  eligibility  requirements 
set  forth  in  §  115.13.  The  Surety  must 
reasonably  expect  that  the  Principal  will 
successfully  perform  the  Contract  to  be 
bonded. 

(2)  The  terms  and  conditions  of  the 
bond  and  the  Contract  must  be 
reasonable  in  light  of  the  risks  involved 
and  the  extent  of  the  Surety's 
participation.  The  bond  must  satisfy  the 
eligibility  requirements  set  forth  in 
§  115.12(b).  The  Surety  must  be  satisfied 
as  to  the  reasonableness  of  cost  and  the 
feasibility  of  successful  completion  of 
the  Contract. 

fb)  Servicing.  The  Surety  must  ensure 
that  the  Principal  remains  viable  and 
eligible  for  SBA's  Surety  Bond 
Guarantee  Program,  must  monitor  the 
Principal's  progress  on  bonded 
Contracts  guaranteed  by  SBA,  and  must 
request  job  status  reports  from  Obligees 
of  Final  Bonds  guaranteed  by  SBA. 
Documentation  of  the  job  status  requests 
mu.sl  be  maintained  by  the  Surety. 

§  115  16     Determination  of  Surety's  Loss. 
Loss  is  determined  as  follows: 

(a)  Loss  under  a  Bid  Bond  is  the  lesser 
of  the  penal  sum  or  the  amount  which 
is  the  difference  between  the  bonded 
bid  and  the  next  higher  responsive  bid. 
In  either  case,  the  Loss  is  reduced  by 
any  amounts  the  Surety  recovers  by 
reason  of  the  Principal's  defenses 
against  the  Obligee's  demand  for 
performance  by  the  Principal  and  any 
sums  the  Surety  recovers  from 
indemnitors  and  other  salvage. 

(b)  Loss  under  a  Payment  Bond  is,  at 
the  Surety's  option,  the  sum  necessary 
to  pay  all  just  and  timely  claims  against 
the  Principal  for  the  value  of  labor, 
materials,  equipment  and  supplies 
furnished  for  use  in  the  performance  of 
the  bonded  Contract  and  other  covered 
debts,  or  the  penal  sum  of  the  Payment 
Bond.  In  either  case,  the  Loss  includes 
interest  (if  any),  but  Loss  is  reduced  by 
any  amounts  recovered  (through  offset 
or  otherwise)  by  reason  of  the 
Principal's  claims  against  laborers, 
materialmen,  subcontractors,  suppliers, 
or  other  rightful  claimants,  and  by  any 
amounts  recovered  from  indemnitors 
and  other  salvage. 

(c)  toss  under  a  Performance  Bond  is, 
at  the  Surety's  option,  the  sum 
necessary  to  meet  the  cost  of  fulfilling 
the  terms  of  a  bonded  Contract  or  the 
penal  sum  of  the  bond.  In  either  case, 
the  Loss  includes  interest  (if  any),  but 


Loss  is  reduced  by  any  amounts 
recovered  (through  offset  or  otherwise) 
by  reason  of  the  Principal's  defenses  or 
dauses  of  action  against  the  Obligee,  and 
by  any  amounts  recovered  from 
indemnitors  and  other  salvage. 

(d)  Loss  under  an  Ancillary  Bond  is 
the  amount  covered  by  such  bond 
which  is  attributable  to  the  Contract  for 
which  guaranteed  Final  Bonds  were 
Executed. 

(e)  Loss  includes  the  following 
expenses  if  they  are  itemized, 
documented  and  attributable  solely  to 
the  Loss  under  the  guaranteed  bond: 

(1)  Amounts  actually  paid  by  the 
Surety  Vvhich  are  specifically  allocable 
to  the  investigation,  adjustment, 
negotiation,  compromise,  settlement  of, 
or  resistance  to  a  claim  for  Loss 
resulting  from  the  breach  of  the  terms'of 
the  bonded  Contract.  Any  cost 
allocation  method  must  be  reasonable 
and  must  comply  with  generally 
accepted  accounting  principles;  and 

(2)  Amounts  actually  paid  by  the 
Surety  for  court  costs  and  reasonable 
attorney's  fees  incurred  to  mitigate  any 
Loss  under  paragraphs  (a)  through  (e)(1) 
of  this  section  including  suits  to  obtain 
sums  due  from  Obligees,  indemnitors, 
Principals  and  others. 

(f)  Loss  does  not  include  the  following 
expenses: 

(1)  Any  unallocated  expenses,  or  any 
clear  mark-up  on  expenses  or  any 
overhead,  of  the  Surety,  its  attorney,  or 
any  other  party  hired  by  the  Surety  or 
the  attorney; 

(2)  Expenses  paid  for  any  suits,  cross- 
claims,  or  counterclaims  filed  against 
the  United  States  of  America  or  any  of 
its  agencies,  officers,  or  employees 
unless  the  Surety  has  received,  prior  to 
filing  such  suit  or  claim,  written 
concurrence  from  SBA  that  the  suit  may 
be  filed; 

(3)  Attorney's  fees  and  court  costs 
incurred  by  the  Surety  in  a  suit  by  or 
against  SBA  or  its  Administrator;  and 

(4)  Fees,  costs,  or  other  payments, 
including  tort  damages,  arising  from  a 
successful  tort  suit  or  claim  by  a 
Principal  or  any  other  Person  against  the 
Surety. 

§  115.17    Minimization  of  Surety's  Loss. 

(a)  Indemnity  agreements  and 
collateral. — (1)  Requirements.  The 
Surety  must  take  all  reasonable  action  to 
minimize  risk  of  Loss  including,  but  not 
limited  to,  obtaining  from  each 
Principal  a  written  indemnity  agreement 
which  covers  actual  Losses  under  the 
Contract  and  Imminent  Breach 
payrnents  under  §  115.34(a)  or  §  115.69. 
The  indemnity  agreement  must  be 
secured  by  such  collateral  as  the  Surety 
or  SBA  finds  appropriate.  Indemnity 
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agreements  from  other  Persons,  secured 
or  unsecured,  may  also  be  required  by 
the  Surety  or  SBA. 

(2)  Prohibitions.  No  indemnity 
agreement  may  h»e  obtained  from  the 
Surety,  its  agent  or  any  other 
representative  of  the  Surety.  The  Surety 
must  not  separately  collateralize  the 
portion  of  its  bond  which  is  not 
guaranteed  by  SBA. 

(b)  Salvage  and  recovery. — (1) 
General.  The  Surety  must  pursue  all 
possible  sources  of  salvage  and 
recovery.  Salvage  and  recovery  includes 
all  payments  made  in  settlement  of  the 
Surety's  claim,  even  though  the  Surety 
has  incurred  other  losses  as  a  result  of 
that  Principal  which  are  not 
reimbursable  by  SBA. 

(2)  SBA  s  share.  SBA  is  entitled  to  its 
guaranteed  percentage  of  all  salvage  and 
recovery  from  a  defaulted  Principal,  its 
guarantors  and  indemnitors,  and  any 
other  party,  received  by  the  Surety  in 
connection  with  the  guaranteed  bond  or 
any  other  bond  issued  by  the  Surety  on 
behalf  of  the  Principal  unless  such 
recovery  is  unquestionably  identifiable 
as  related  solely  to  the  non -guaranteed 
bond.  The  Surety  must  reimburse  or 
credit  SBA  (in  the  same  proportion  as 
SBA's  share  of  Loss)  within  90  days  of 
receipt  of  any  recovery  by  the  Surety. 

(3)  Sdultipie  Sureties.  In  any  dispute 
between  two  or  more  Sureties 
concerning  recovery  under  SBA 
guaranteed  bonds,  the  dispute  must  first 
be  brought  to  the  attention  of  OSG  for 
an  attempt  at  mediation  and  settlement. 

§  11 5. 1 8    Refusal  to  Issue  further 
guarantees;  suspension  and  termination  of 
PSB  status. 

(a)  Improper  surety  bond  guarantee 
practices. — (1)  Imprudent  practices. 
SBA  may  refuse  to  issue  further 
guarantees  to  a  Prior  Approval  Surety  or 
may  suspend  the  preferred  status  of  a 
PSB  Surety,  by  written  notice  stating  all 
reasons  for  such  decision  and  the 
effective  date.  Reasons  for  such  a 
decision  include,  but  are  not  limited  to, 
a  determination  that  the  Surety  (in  its 
underwriting,  its  efforts  to  minimize 
Loss,  its  claims  or  recovery  practices,  or 
its  documentation  related  to  SBA 
guaranteed  bonds)  has  failed  to  adhere 
to  prudent  standards  or  practices, 
including  any  standards  or  practices 
required  by  SBA,  as  compared  to  those 
of  other  Sureties  participating  in  the 
same  SBA  Surety  Bond  Guarantee 
Program  to  a  comparable  degree. 

(2)  Regulatory  violations,  fraud.  Acts 
of  wrongdoing  such  as  fraud,  material 
misrepresentation,  breach  of  the  Prior 
Approval  or  PSB  Agreement,  or 
regulatory  violations  (as  defined  in 
§§  115.19(d)  and  115.19(h))  also 


constitute  sutticient  grounds  for  refusal 
to  issue  further  guarantees,  or  in  the 
case  of  a  PSB  Surety,  termination  of 
preferred  status. 

1(3)  Audit:  records.  The  failure  of  a 
Surety  to  consent  to  SBA's  audit  or  to 
maintain  and  produce  records 
constitutes  grounds  for  SBA  to  refuse  to 
issue  further  guarantees  for  a  Prior 
Approval  Surely,  to  suspend  a  PSB 
Surety  from  participation,  and  to  refuse 
to  honor  claims  submitted  by  a  Prior 
Approval  or  PSB  Surety  until  the  Surety 
consents  to  the  audit. 

(4)  Excessive  Losses.  If  a  Surety 
experiences  excessive  Losses  on  SBA 
guaranteed  bonds  relative  to  those  of 
other  Sureties  participating  in  the  same 
SBA  Surety  Bond  Guarantee  Program  to 
a  comparable  degree,  SBA  may  also 
require  the  renegotiation  of  the 
guarantee  percentage  and/or  SBA's 
charge  to  the  Surety  for  bonds  executed 
thereafter. 

(b)  Lack  of  business  integrity.  A 
Surety's  participation  in  the  Surety 
Bond  Guarantee  Programs  may  be 
denied,  suspended,  or  terminated  upon 
the  occurrence  of  any  event  in 
paragraphs  (b)  (1)  through  (5)  of  this 
section  involving  any  of  the  following 
Persons:  The  Surety  or  any  of  its 
officers,  directors,  partners,  or  other 
individuals  holding  at  least  20%  of  the 
Surety's  voting  securities,  and  any 
agents,  underwriters,  or  any  individual 
empowered  to  act  on  behalf  of  any  of 
the  preceding  Persons. 

(1 J  If  a  State  or  other  authority  has 
revoked,  canceled,  or  suspended  the 
license  required  of  such  Person  to 
engage  in  the  surety  business,  the  right 
of  such  Person  to  participate  in  the  SBA 
Surety  Bond  Guarantee  Program  may  be 
denied,  terminated,  or  suspended,  as 
applicable,  in  that  jurisdiction  or  in 
other  jurisdictions.  Ineligibility  or 
suspension  from  the  Surety  Bond 
Guarantee  Programs  is  for  at  least  the 
duration  of  the  license  suspension. 

(2)  If  such  Person  has  been  indicted 
or  otherwise  formally  charged  with  a 
misdemeanor  or  felony  bearing  on  such 
Person's  fitness  to  participate  in  the 
Surety  Bond  Guarantee  Programs,  the 
participation  nf  such  Person  may  be 
suspended  pending  disposition  of  the 
charge.  Upon  conviction,  participation 
may  be  denied  or  terminated. 

(3)  If  a  final  civil  judgment  is  entered 
holding  that  such  Person  has  committed 
a  breach  of  trust  or  violation  of  a  law  or 
regulation  protecting  the  integrity  of 
business  transactions  or  relationships, 
participation  may  be  denied  or 
terminated. 

(4)  If  such  Person  has  made  a  material 
misrepresentation  or  willfully  false 
statement  in  the  presentation  of  oral  or 


written  information  to  SBA  in 
connection  with  an  application  for  a 
surety  bond  guarantee  or  the 
presentation  of  a  claim,  or  committed  a 
material  breach  of  the  Prior  Approval  or 
PSB  Agreement  or  a  material  violation 
of  the  regulations  (all  as  described  in 
§  115.19),  participation  may  be  denied 
or  terminated. 

(5)  If  such  Person  is  debarred, 
suspended,  voluntarily  excluded  from, 
or  declared  ineligible  for  participation 
in  Federal  programs,  participation  may 
be  denied  or  terminated. 

(c)  Notification  requirement.  The 
Prior  Approval  or  PSD  Surety  must 
promptly  notify  SBA  of  the  occurrence 
of  any  event  in  paragraphs  (b)  (1) 
through  (5)  of  this  section,  or  if  any  of 
the  Persons  described  in  paragraph  (b) 
of  this  section  does  not,  or  ceases  to, 
qualify  as  a  Surety.  SBA  may  require 
submission  of  a  Statement  of  Personal 
History  (SBA  Form  912)  from  any  of 
these  Persons. 

(d)  SBA  proceedings.  Decisions  to 
suspend,  terminate,  deny  participation 
in,  or  deny  reinstatement  in  the  Surety 
Bond  Guarantee  program  are  made  by 
the  AA/SG.  A  Surety  may  file  a  petition 
for  review  of  suspensions  and 
terminations  with  the  SBA  Office  of 
Hearings  and  Appeals  (OHA)  under  part 
134  of  this  chapter.  SBA's  Administrator 
may,  pending  a  decision  pursuant  to 
Part  134  of  this  chapter,  suspend  the 
participation  of  any  Surety  for  any  of 
the  causes  listed  in  paragraphs  (b)  (1) 
through  (5)  of  this  section. 

(e)  Effect  on  guarantee.  A  guarantee 
issued  by  SBA  before  a  suspension  or 
termination  under  this  section  remains 
in  effect,  subject  to  SBA's  right  to  deny 
liability  under  the  guarantee. 

§  1 15.19    Denial  of  liability. 

In  addition  to  equitable  and  legal 
defenses  and  remedies  under  contract 
law,  the  Act  and  the  regulations  in  this 
part,  SBA  is  not  liable  under  a  Prior 
Approval  or  PSB  Agreement  if  any  of 
the  circumstances  in  paragraphs  (a) 
through  (h)  of  this  section  exist. 

(a)  Excess  Contract  or  bond  amount. 
The  total  Contract  amount  at  the  time  of 
Execution  of  the  bond  exceeds 
$1,250,000  in  face  value  (see 

§  115.12(e)).  or  the  bond  amount  at  any 
time  exceeds  the  total  Contract  amount. 

(b)  Misrepresentation  or  fraud.  The 
Surety  obtained  the  Prior  Approval  or 
PSB  Agreement,  or  applied  for 
reimbursement  for  losses,  by  fraud  or 
material  misrepresentation.  Material 
misrepresentation  includes  (but  is  not 
limited  to)  both  the  making  of  an  untrue 
statement  of  material  fact  and  the 
omission  of  a  statement  of  material  fact 
necessary  to  make  a  statement  not 
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misleading  in  ligtit  ot  the  circumstances 
in  which  it  was  made.  Material 
misrepresentation  also  includes  the 
adoption  by  the  Surety  of  a  material 
misstatement  made  by  others  which  the 
Surety  knew  or  under  generally 
accepted  underwriting  standards  should 
have  known  to  be  false  or  misleading. 
The  Surety's  failure  to  disclose  its 
ownership  (or  the  ownership  by  any 
owner  of  at  least  20%  of  the  Surety's 
equity)  of  an  interest  in  a  Principal  or 
an  Obligee  is  considered  the  omission  of 
a  statement  of  material  fact. 

(c)  Material  breach.  The  Surety  has 
committed  a  material  breach  of  one  or 
more  terms  or  conditions  of  its  Prior 
Approval  or  PSB  Agreement.  A  material 
breach  is  considered  to  have  occurred  if: 

(1)  Such  breach  (or  such  breaches  in 
the  aggregate)  causes  an  increase  in  the 
Contract  amount  or  in  the  bond  amount 
of  at  least  25%  or  $50,000;  or 

(2)  One  of  the  conditions  under  Part 

B  of  Title  IV  of  the  Investment  Act  is  not 
met. 

(d)  Substantial  regulatory  violation. 
The  Surety  has  committed  a 
"substantial  violation"  of  SBA 
regulations.  For  purposes  of  this 
paragraph,  a  "substantial  violation"  is  a 
violation  which  causes  an  increase  in 
the  bond  amount  of  at  least  25%  or 
$50,000  in  the  aggregate,  or  is  contrary 
to  the  purposes  of  the  Surety  Bond 
Guarantee  Programs. 

(e)  Alteration.  Without  obtaining  prior 
written  approval  from  SBA  (which  may 
be  conditioned  upon  payment  of 
additional  fees),  the  Surety  agrees  to  or 
acquiesces  in  any  material  alteration  in 
the  terms,  conditions,  or  provisions  of 
the  bond,  including  but  not  limited  to 
the  following  acts: 

(1)  Naming  as  an  Obligee  or  co- 
Obligee  any  Person  that  does  not  qualify 
as  an  Obligee  under  §  115.10;  or 

(2)  In  the  case  of  a  Prior  Approval 
Surety,  acquiescing  in  any  alteration  to 
the  bond  which  would  increase  the 
bond  amount  by  at  least  25%  or 
$50,000. 

(f)  Timeliness.  (1)  Either: 

(i)  The  bond  was  Executed  prior  to  the 
date  of  SBA's  guarantee;  or 

(ii)  The  bond  was  Executed  (or 
approved,  if  the  Surety  is  legally  bound 
by  such  approval)  after  the  work  under 
the  Contract  had  begun,  unless  SBA 
executes  a  "Surety  Bond  Guarantee 
Agreement  Addendum"  (SBA  Form 
991)  after  receiving  all  of  the  following 
from  the  Surety: 

(A)  Satisfactory  evidence,  including  a 
certified  copy  of  the  Contract  (or  a 
sworn  affidavit  from  the  Principal), 
showing  that  the  bond  requirement  was 
contained  in  the  original  Contract,  or 
other  documentation  satisfactory  to 


"SBA,  showing  why  a  bond  was  not 
previously  obtained  and  is  now  being 
required; 

(B)  Certification  by  the  Principal  that 
all  taxes  and  labor  costs  are  current,  and 
listing  all  suppliers  and  subcontractors, 
indicating  that  they -are  all  paid  to  date, 
and  attaching  a  waiver  of  lien  from 
each;  or  an  explanation  satisfactory  to 
SBA  why  such  documentation  cannot 
be  produced;  and 

(C)  Certification  by  the  Obligee  that 
all  payments  due  under  the  Contract  to 
date  have  been  made  and  that  the  job 
has  been  satisfactorily  completed  to 
.int.- 

(2j(ij  For  purposes  of  paragraph 
(f)(l)(ii)  of  this  section,  work  under  a 
Contract  is  considered  to  have  begun 
when  a  Principal  takes  any  action  at  the 
job  site  which  would  have  exposed  its 
Surety  to  liability  under  applicable  law 
had  a  bond  been  Executed  (or  approved, 
if  the  Surety  is  legally  bound  by  such 
approval)  at  the  time. 

(ii)  For  purposes  of  this  paragraph  (f), 
the  Surety  must  maintain  a 
contemporaneous  record  of  the 
Execution  and  approval  of  each  bond, 

(g)  Principal  fee.  The  Surety  has  not 
remitted  to  SBA  the  Principal's  payment 
for  the  full  amount  of  the  guarantee  fee 
within  the  time  period  required  under 
§  115.30(d)  for  Prior  Approval  Sureties 
or  §  115.66  for  PSB  Sureties.  SBA  may 
reinstate  the  guarantee  upon  a  showing 
that  the  Contract  is  not  in  default  and 
that  a  valid  reason  exists  why  a  timely 
submission  was  not  made. 

(h)  Other  regulatory  violations.  The 
occurrence  of  any  of  the  following: 

(1)  The  Principal  on  the  bonded 
Contract  is  not  a  small  business; 

(2)  The  bond  was  not  required  under 
the  bid  solicitation  or  the  original 
Contract; 

(3)  The  bond  was  not  eligible  for 
guarantee  by  SBA  because  the  bonded 
contract  was  not  a  Contract  as  defined 
in  §115.10; 

(4)  The  loss  occurred  under  a  bond 
that  was  not  guaranteed  by  SBA; 

(5)  The  loss  incurred  by  the  Surety 
was  not  a  Loss  as  determined  under 
§115.16;  or 

(6)  The  Surety's  loss  under  a 
Performance  Bond  did  not  result  from 
the  Principal's  breach  or  Imminent 
Breach  of  the  Contract. 

§115.20    Insolvency  of  Surety. 

(a)  Successor  m  interest.  If  a  Surety 
becomes  insolvent,  all  rights  or  benefits 
conferred  on  the  Surety  under  a  valid 
and  binding  Prior  Approval  or  PSB 
Agreement  will  accrue  only  to  the 
trustee  or  receiver  of  the  Surety.  SBA 
will  not  be  liable  to  the  trustee  or 
receiver  of  the  insolvent  Surety  except 


for  the  guaranteed  portion  of  any  Loss 
incurred  and  actually  paid  by  such 
Surety  or  its  trustee  or  receiver  under 
the  guaranteed  bonds. 

(b)  Filing  requirement.  The  trustee  or 
receiver  must  submit  to  SBA  quarterly 
status  reports  accounting  for  all  fimds 
received  and  all  settlements  being 
considered. 

§  11 5.21    Audits  and  investigations. 

(a)  Audits.— {!]  Scope  of  audit.  SBA 
may  audit  in  the  office  of  a  Prior 
Approval  or  PSB  Surety,  the  Surety's 
attorneys  or  consultants,  or  the 
Principal  or  its  subcontractors,  all 
documents,  files,  books,  records,  tapes, 
disks  and  other  material  relevant  to 
SBA's  guarantee,  commitments  to 
guarantee  a  surety  bond,  or  agreements 
to  indemnify  the  Prior  Approval  or  PSB 
Surety.  See  §  115.18(a)(3)for 
consequences  of  failure  to  comply  with 
this  section. 

(2)  Frequency  of  PSB  audits.  Each  PSB 
Surety  is  subject  to  audit  at  least  once 
each  year  by  examiners  selected  and 
approved  by  SBA. 

(b)  Records.  The  Surety  must 
maintain  the  records  listed  in  this 
paragraph  (b)  for  the  term  of  each  bond, 
plus  any  additional  time  required  to 
settle  any  claims  of  the  Surety  for 
reimbursement  from  SBA  and  to  attempt 
salvage  or  other  recovery,  plus  an 
additional  3  years.  If  there  are  any 
unresolved  audit  findings  in  relation  to 
a  particular  bond,  the  Surety  must 
maintain  the  related  records  until  the 
findings  are  resolved.  The  records  to  be 
maintained  include  the  following: 

(1)  A  copy  of  the  bond; 

(2)  A  copy  of  the  bonded  Contract; 

(3)  All  documentation  submitted  by 
the  Principal  in  applying  for  the  bond; 

(4)  All  information  gathered  by  the 
Surety  in  reviewing  the  Principal's 
application; 

(5)  All  documentation  of  any  of  the^ 
events  set  forth  in  §  115.35(a)  or 

§  115.65(c)(2); 

(6)  All  records  of  any  transaction  for 
which  the  Surety  makes  payment  under 
or  in  connection  with  the  bond, 
including  but  not  limited  to  claims,  bills 
(including  lawyers'  and  consultants' 
bills),  judgments,  settlement  agreements 
and  court  or  arbitration  decisions, 
consultants'  reports.  Contracts  and 
receipts; 

(7)  All  documentation  relating  to 
efforts  to  mitigate  Losses,  including 
documentation  required  by  §  115.34(a) 
or  §  115.69  concerning  Imminent 
Breach; 

(8)  All  records  of  any  accounts  into 
which  fees  and  fimds  obtained  in 
mitigation  of  Losses  were  paid  and  from 
which  payments  were  made  under  the 
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bond,  and  any  other  trust  accuuats,  and 
any  reconciliations  of  such  accounts; 

(9)  Job  status  reports  received  from 
Obligees  and  documentation  of  each 
unanswered  request  for  a  job  status 
report;  and 

(10)  All  documentation  relating  to  any 
collateral  held  by  or  available  to  the 
Surety. 

(c)  Purpose  of  audit.  SBA's  audit  will 
determine,  but  not  be  limited  to: 

(1)  The  adequacy  and  sufficiency  of 
the  Surety's  underwriting  and  credit 
analysis,  its  documentation  of  claims 
and  claims  settlement  procedures  and 
activities,  and  its  recovery  procedures 
and  practices: 

(2)  The  Surety's  minimization  of  Loss, 
including  the  e.xercise  of  bond  options 
upon  Contract  default;  and 

(3)  The  Surety's  loss  ratio  in 
comparison  witii  other  Sureties 
participating  in  the  same  SBA  Surety 
Bond  Guarantee  Program  to  a 
comparable  degree. 

[d]  Investigations.  SBA  may  conduct 
investigations  to  inquire  into  the 
possible  violation  by  any  Person  of  the 
Small  Business  Act  or  the  Investment 
Act,  or  of  any  rule  or  regulation  under 
those  Acts,  or  of  any  order  issued  under 
those  Acts,  or  of  any  Federal  law 
relating  to  programs  and  operations  of 
SBA. 

Subpart  B — Guarantees  Subject  to 
Prior  Approval 

§  11 5. 30    Submission  of  Surety's  guarantee 
application. 

(a)  Legal  effect  of  application.  By 
submitting  an  application  to  SBA  for  a 
bond  guarantee,  the  Prior  Approval 
Surety  certifies  that  the  Principal  meets 
the  eligibility  requirements  set  forth  in 
§  115.13  and  that  the  underwriting 
standards  set  forth  in  §  115.15  have  been 
met. 

(b)  SBA's  determination.  SBA's 
approval  or  decline  of  a  guarantee 
application  is  made  in  writing  by  an 
authorized  SBA  officer.  The  officer  may 
provide  telephone  notice  before  the 
Prior  Approval  Surety  receives  SBA's 
guarantee  approval  form  if  the  officer 
has  already  signed  the  form.  In  the  event 
of  a  conflict  between  the  telephone 
notice  and  the  written  form,  the  written 
form  controls. 

(c)  Reconsideration-appeal  of  SBA 
determination.  A  Prior  Approval  Surety 
may  request  reconsideration  of  a  decline 
from  the  SBA  officer  who  made  the 
decision.  If  the  decision  on 
reconsideration  is  negative,  the  Surety 
may  appeal  to  an  individual  designated 
by  the  AA/SG.  If  the  decision  is  again 
adverse,  the  Surety  may  appeal  to  the 
AA/SG,  who  will  make  the  final 
decision. 


(d)  Notice  un<J  fjuyiinjut  to  SBA.  VVUiJii 
the  Surety  has  Executed  a  Final  Bond, 
including  a  Final  Bond  under  a  bonding 
line,  the  Surety  must  complete  the  Prior 
Approval  Agreement,  and  submit  the 
form,  together  with  the  Principal's 
payment  for  its  guarantee  fee  (see 
§  115.32(b))  to  SBA  within  45  days,  or 
in  the  case  of  a  bonding  line,  within  15 
business  days  (see  §  115.33(d)(2))  after 
Execution  of  the  bond. 

§  1 15.31    Guarantee  percentage. 

(a)  Ninety  percent.  SBA  reimburses  a 
Prior  Approval  Surety  for  90%  of  the 
Loss  incurred  and  paid  if: 

(1)  The  total  amount  of  the  Contract 
at  the  time  of  Execution  of  the  bond  is 
$100,000  or  less;  or 

(2)  The  bond  was  issued  on  behalf  of 
a  small  business  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  See  part  124 
of  this  chapter  for  applicable  definitions 
and  criteria. 

(b)  Eighty  percent.  SBA  reimburses  a 
Prior  Approval  Surety  in  an  amount  not 
to  exceed  80%  of  the  Loss  incurred  and 
paid  on  bonds  for  Contracts  in  excess  of 
$100,000  which  are  executed  on  behalf 
of  non-disadvantaged  concerns. 

(c)  Contract  increase  to  over  $100,000. 
If  the  Contract  amount  increases  to  more 
than  $100,000  after  Execution  of  the 
bond,  the  guarantee  percentage 
decreases  by  one  percentage  point  for 
each  $5,000  of  increase  or  part  thereof, 
but  it  does  not  decrease  below  80%. 
This  provision  applies  only  to 
guarantees  which  qualify  under 
paragraph  (a)(1)  of  this  section. 

(d)  Contract  increase  to  over 
$1,250,000.  If  the  Contract  amount 
increases  above  the  statutory  limit  of 
$1,250,000  after  Execution  of  the  bond, 
SBA's  share  of  the  Loss  is  limited  to  that 
percentage  of  the  increased  Contract 
amount  which  the  statutory  limit 
represents,  multiplied  by  the  guarantee 
percentage  approved  by  SBA.  For 
example,  if  a  Contract  amount  increases 
to  $1,375,000,  SBA's  share  of  the  Loss 
under  an  80%  guarantee  is  limited  to 
72.73%  (1,250,000/ 
l,375,0OO=9O.91%x8O%=72.73%|. 

(e)  Contract  dprrcn<e  tn  $100,000  or 
less.  If  the  Contract  amount  decreases  to 
$100,000  or  less  after  Execution  of  the 
bond,  SBA's  guarantee  percentage 
increases  to  90%  if  the  Surety  provides 
SBA  with  evidence  supporting  the 
decrease  and  any  other  information  or 
documents  requested. 

§  1 15.32    Fees  and  Premiums. 

(a)  Surety's  Premium.  A  Prior 
Approval  Surety  must  not  charge  a 
Principal  an  amount  greater  than  that 
authorized  by  the  appropriate  insurance 


dopdrtiiient.  The  Surety  must  not 
require  the  Principal  to  purchase 
casualty  or  other  insurance  or  any  other 
services  from  the  Surety  or  any  Affiliate 
or  agent  of  the  Surety.  The  Surety  must 
not  charge  non-Premium  fees  to  a 
Principal  unless  the  Surety  performs 
other  services  for  the  Principal,  the 
additional  fee  is  permitted  by  State  law, 
and  the  Principal  agrees  to  the  fee. 

(b)  SBA  charge  to  Principal.  SBA  does 
not  charge  Principals  application  or  Bid 
Bond  guarantee  fees.  If  SBA  guarantees 
a  Final  Bond,  the  Principal  must  pay  a 
guarantee  fee  equal  to  a  certain 
percentage  of  the  Contract  amount.  The 
percentage  is  determined  by  SBA  and  is 
published  in  Notices  in  the  Federal 
Register  from  time  to  time.  The 
Principal's  fee  is  rounded  to  the  nearest 
dollar  and  is  to  be  remitted  to  SBA  by 
the  Surety  together  with  the  form 
required  under  §  115.30(d).  See 
paragraph  (d)  of  this  section  for 
additional  requirements  when  the 
Contract  amount  changes. 

(c)  SBA  charge  to  Surety.  SBA  does 
not  charge  Sureties  application  or  Bid 
Bond  guarantee  fees.  Subject  to 

§  115.18(a)(4),  the  Surety  must  pay  SBA 
a  guarantee  fee  on  each  guaranteed  bond 
(other  than  a  Bid  Bond)  in  the  ordinary 
course  of  business.  The  fee  is  a  certain 
percentage  of  the  bond  Premium, 
determined  by  SBA  and  published  in 
Notices  in  the  Federal  Register  from 
time  to  time.  The  fee  is  rounded  to  the 
nearest  dollar.  SBA  does  not  receive  any 
portion  of  a  Surety's  non-Premium 
charges.  See  paragraph  (d)  of  this 
section  for  additional  requirements 
when  the  bond  amount  or  the  Contract 
amount  changes. 

(d)  Contract  or  bond  increases/ 
decreases. — (1)  Notification  and 
approval.  The  Prior  Approval  Surety 
must  notify  SBA  of  any  increases  or 
decreases  in  the  Contract  or  bond 
amount  that  aggregate  25%  or  $50,000. 
as  soon  as  the  Surety  acquires 
knowledge  of  the  change.  Whenever  the 
original  bond  amount  increases  as  a 
result  of  a  single  change  order  of  at  least 
25%  or  $50,000,  the  prior  written 
approval  of  such  increase  by  SBA  is 
required  on  a  supplemental  Prior 
Approval  Agreement  (Supplemental 
Form  990)  and  is  conditioned  upon 
payment  by  the  Surety  of  the  increase  in 
the  Principal's  guarantee  fee  as  set  forth 
in  paragraph  (d)(2)  of  this  section. 

(2)  Increases;  fees.  Notification  of 
increases  in  the  Contract  or  bond 
amount  under  this  paragraph  (d)  must 
be  accompanied  by  payment  of  the 
increase  in  the  Principal's  guarantee  fee 
computed  on  the  increase  in  the 
Contract  amount.  If  the  increase  in  the 
Principal's  fee  is  less  than  $40,  such 
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increase  is  not  due  until  all  unpaid 
iKcreases  in  the  Principal's  fee  aggregate 
at  Ifeast  $40.  The  Surety's  check  for 
payment  of  the  increase  in  the  Surety's 
guarantee  fee,  computed  on  the  increase 
in  the  bond  Premium,  may  be  submitted 
in  the  ordinary  course  of  business. 
Increases  in  the  Surety's  fee  are  not  due 
until  they  aggregate  at  least  $40. 

(3)  Decreases;  refunds.  Whenever  SBA 
is  notified  of  a  decrease  in  the  Contract 
or  bond  amount,  SBA  will  refund  to  the 
Principal  a  proportionate  amount  of  the 
Principal's  guarantee  fee  and  rebate  to 
the  Surety  a  proportionate  amount  of 
SBA's  Premium  share  in  the  ordinary 
course  of  business.  If  the  amount  to  be 
refunded  or  rebated  is  less  than  $40, 
such  refund  or  rebate  will  not  be  made 
until  the  amounts  to  be  refunded  or 
rebated,  respectively,  aggregate  at  least 
$40.  Upon  receipt  of  the  refund,  the 
Surety  must  promptly  pay  a 
proportionate  amount  of  its  Premium  to 
the  Principal. 

§  115.33    Surety  bonding  line. 

A  surety  bonding  line  is  a  written 
commitment  by  SBA  to  a  Prior  Approval 
Surety  which  provides  for  the  Surety's 
Execution  of  multiple  bonds  for  a 
specified  small  business  strictly  within 
pre-approved  terms,  conditions  and 
limitations.  In  applying  for  a  bonding 
line,  the  Surety  must  provide  SBA  with 
information  on  the  applicant  as 
requested.  In  addition  to  the  other 
limitations  and  provisions  set  forth  in 
this  part  115,  the  following  conditions 
apply  to  each  surety  bonding  line: 

(a)  Underwriting.  A  bonding  line  may 
be  issued  by  SBA  for  a  Principal  only 

if  the  underwriting  evaluation  is 
satisfactory.  The  Prior  Approval  Surety 
must  require  the  Principal  to  keep  it 
informed  of  all  its  contracts,  whether 
bonded  by  the  same  or  another  surely  or 
unbonded,  during  the  term  of  the 
bonding  line. 

(b)  Bonding  line  conditions.  The 
bonding  line  contains  limitations  on  the 
following: 

(1)  The  term  of  the  bonding  line,  not 
to  exceed  1  year  subject  to  renewal  in 
writing; 

(2)  Tlie  lutal  duUar  aiuuunt  of  the 
Principal's  bonded  and  unbonded  work 
on  hand  at  any  time,  including 
outstanding  bids,  during  the  term  of  the 
bonding  line; 

(3)  The  number  of  such  bonded  and 
unbonded  contracts  outstanding  at  any 
time  during  the  term  of  the  bonding 
line; 

(4)  The  maximum  dollar  amount  of 
any  single  guaranteed  bonded  Contract; 

(5)  The  timing  of  Execution  of  bonds 
under  the  bonding  line — bonds  must  be 
dated  and  Executed  before  the  work  on 


the  underlying  Contract  has  begun,  or 
the  Surety  must  submit  to  SBA  the 
documentation  required  under 
§115.19(fl(l)(ii);and 

(6)  Any  other  limitation  related  to  * 
type,  specialty  of  work,  geographical 
area,  or  credit. 

(c)  Excess  bonding.  If,  after  a  bonding 
line  is  issued,  the  Principal  desires  a 
bond  and  the  Surety  desires  a  guarantee 
exceeding  a  limitation  of  the  bonding 
line,  the  Surety  must  submit  an 
application  to  SBA  under  regular 
procedures. 

(d)  Submission  of  forms  to  SBA. — (1) 
Bid  Bonds.  Within  15  business  days 
after  the  Execution  of  any  Bid  Bonds 
under  a  bonding  line,  the  Surety  must 
submit  a  "Surety  Bond  Guarantee 
Underwriting  Review"  (SBA  Form 
994B)  to  SBA  for  approval.  If  that  form 
is  already  on  file  with  SBA  and  no  new 
financial  statements  are  required  or 
have  been  received  from  the  Principal, 
a  "Surety  Bond  Guarantee  Review 
Update"  (SBA  Form  994C)  may  be 
submitted  instead.  If  the  Surety  fails  to 
submit  either  form  within  this  time 
period,  SBA's  guarantee  of  the  bond  will 
be  void  from  its  inception  unless  SBA 
determines  otherwise  upon  a  showing 
that  a  valid  reason  exists  why  the  timely 
submission  was  not  made. 

(2)  Final  Bonds.  Within  15  business 
days  after  the  Execution  of  any  Final 
Bonds  under  a  bonding  line,  the  Surety 
must  submit  a  signed  Prior  Approval 
Agreement  and  a  "Surety  Bond 
Guarantee  Underwriting  Review"  (SBA 
Form  9948)  to  SBA  for  approval.  If  that 
form  is  already  on  file  with  SBA  and  no 
new  financial  statements  are  required  or 
have  been  received  from  the  Principal, 

a  "Surety  Bond  Guarantee  Review 
Update"  (SBA  Form  994C)  may  be 
submitted  instead.  If  the  Surety  fails  to 
submit  these  forms  together  with  the 
Principal's  payment  for  its  guarantee  fee 
within  this  time  period,  SBA's 
guarantee  of  the  bond  will  be  void  from 
its  inception  unless  SBA  determines 
otherwise  upon  a  showing  that  the 
Contract  is  not  in  default  and  a  valid 
reason  exists  why  the  timely  submission 
was  not  made. 

(3)  Addiiiouul  infunnuiiuii.  The 
Surety  must  submit  any  other  data  SBA 
requests. 

(e)  Cancellation  of  bonding  line. — (1) 
Optional  cancellation.  Either  SBA  or  the 
Surety  may  cancel  a  bonding  line  at  any 
time,  with  or  without  cause,  upon 
written  notice  to  the  other  party.  Upon 
the  receipt  of  any  adverse  information 
concerning  the  Principal,  the  Surety 
must  promptly  notify  SBA,  and  SBA 
may  cancel  the  bonding  line. 

(2)  Mandatory  cancellation.  Upon  the 
occurrence  of  a  default  by  the  Principal, 


whether  under  a  contract  bonded  by  the 
same  or  another  surety  or  an  unbonded 
contract,  the  Surety  must  immediately 
cancel  the  bonding  line. 

(3)  Effect  of  cancellation.  Cancellation 
of  a  bonding  line  by  SBA  is  effective 
upon  receipt  of  written  notice  by  the 
Surety.  Bonds  issued  before  the  effective 
date  of  cancellation  remain  guaranteed 
by  SBA.  Upon  cancellation  by  SBA  or 
the  Surety,  the  Surety  must  promptly 
notify  the  Principal  in  writing. 

§  1 1 5.34    Minimization  of  Surety's  Loss. 

(a)  Imminent  Breach. — (1)  Prior 
approval  requirement.  SBA  will 
reimburse  its  guaranteed  share  of 
payments  made  by  a  Surety  to  avoid  or 
attempt  to  avoid  an  Imminent  Breach  of 
the  terms  of  a  Contract  covered  by  an 
SBA  guaranteed  bond  only  if  the 
payments  were  made  with  the  prior 
approval  of  OSG.  OSG's  prior  approval 
will  be  given  only  if  the  Surety 
demonstrates  to  SBA's  satisfaction  that 
a  breach  is  imminent  and  that  there  is 
no  other  recourse  to  prevent  such 
breach. 

(2)  Amount  of  reimbursement.  The 
aggregate  of  the  payments  by  SBA  to 
avoid  Imminent  Breach  cannot  exceed 
10%  of  the  Contract  amount,  unless  the 
Administrator  finds  that  a  greater 
payment  (not  to  exceed  the  guaranteed 
share  of  the  bond  penalty)  is  necessary 
and  reasonable.  In  no  event  will  SBA 
make  any  dupUcate  payment  pursuant 
to  this  or  any  other  provision  of  this  part 
115. 

(3)  Recordkeeping  requirement.  The 
Surety  must  keep  records  of  payments 
made  to  avoid  Imminent  Breach. 

(b)  Salvage  and  recovery.  A  Prior 
Approval  Surety  must  pursue  all 
possible  sources  of  salvage  and  recovery 
until  SBA  concurs  with  the  Surety's 
recommendation  for  a  discontinuance  or 
for  a  settlement.  The  Surety  must  certify 
that  continued  pursuit  of  salvage  and 
recovery  would  be  neither  economically 
feasible  nor  a  viable  strategy  in 
maximizing  recovery.  See  also 
§  115.17(b). 

§  1 15.35    Claims  for  reimbursement  of 
Losses. 

(a)  Notification  requirements. — (1) 
Events  requiring  notification.  A  Prior 
Approval  Surety  must  notify  OSG  of  the 
occurrence  of  any  of  the  following: 

(i)  Legal  action  under  the  bond  has 
been  initiated. 

(ii)  The  Obligee  has  declared  the 
Principal  to  be  in  default  under  the 
Contract. 

(iii)  The  Surety  has  established  a 
claim  reserve  for  the  bond. 

(iv)  The  Surety  has  received  any 
adverse  information  concerning  the 
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Principal's  nnancial  condition  or 
possible  inability  to  complete  the 
project  or  to  pay  laborers  or  suppliers. 

(2)  Timing  of  notification.  Notification 
must  be  made  in  writing  at  the  earlier 
of  the  time  the  Surety  applies  for  a 
guarantee  on  behalf  of  an  affected 
Principal,  or  within  30  days  of  the  date 
the  Surety  acquires  knowledge,  or 
should  have  acquired  knowledge,  of  any 
of  the  listed  events. 

(b)  Surety  action.  The  Surety  must 
take  all  necessary  steps  to  mitigate 
Losses  resulting  from  any  of  the  events 
in  paragraph  (a)  of  this  section, 
including  the  disposal  at  fair  market 
value  of  any  collateral  held  by  or 
available  to  the  Surety.  Unless  SBA 
notifies  the  Surety  otherwise,  the  Surety 
must  take  charge  of  all  claims  or  suits 
arising  from  a  defaulted  bond,  and 
compromise,  settle  and  defend  such 
suits.  The  Surety  must  handle  and 
process  all  claims  under  the  bond  and 
all  settlements  and  recoveries  as  it  does 
on  non-guaranteed  bonds. 

(c)  Claim  reimbursement  requests.  (1) 
Claims  for  reimbursement  for  Losses 
which  the  Surety  has  paid  must  be 
submitted  (together  with  a  copy  of  the 
bond,  the  bonded  Contract,  and  any 
indemnity  agreements)  with  the  initial 
claim  to  OSG  on  a  "Default  Report, 
Claim  for  Reimbursement  and  Record  of 
Administrative  Action"  (SBA  Form 
994H),  within  1  year  from  the  time  of 
each  disbursement.  Claims  submitted 
after  1  year  must  be  accompanied  by 
substantiation  satisfactory  to  SBA.  The 
date  of  the  claim  for  reimbursement  is 
the  date  of  receipt  of  the  claim  by  SBA. 
or  sucli  later  date  as  additional 
information  requested  by  SBA  is 
received. 

(2)  The  Surety  must  also  submit 
evidence  of  the  disposal  of  all  collateral 
at  fair  market  value. 

(3)  SBA  may  request  additional 
information  prior  to  reimbursing  the 
Surety  for  its  Loss. 

(4)  Subject  to  the  offset  provisions  of 
part  140.  SBA  pays  its  share  of  the  Loss 
incurred  and  paid  by  the  Surety  within 
90  days  of  receipt  of  the  requisite 
information. 

(5)  Claims  for  reimbursement  and  any 
additional  information  submitted  are 
subject  to  review  and  audit  by  SBA, 
including  but  not  limited  to  the  Surety's 
compliance  with  SBA's  regulations  and 
forms. 

(d)  Status  updates.  The  Surety  must 
submit  semiannual  status  reports  on 
each  claim  6  months  after  the  initial 
default  notice,  and  then  every  6  months. 
The  Surety  must  notify  SBA 
immediately  of  any  substantial  changes 
in  the  status  of  the  claim  or  the  amounts 
of  Loss  reserves. 


(e)  Reservation  of  SBA  rights.  The 
payment  by  SBA  of  a  Surety's  claim 
does  not  waive  or  invalidate  any  of  the 
terms  of  the  Prior  Approval  Agreement, 
the  regulations  set  forth  in  this  part  115, 
or  any  defense  SBA  may  have  against 
the  Surety.  Within  30  days  of  receipt  of 
notification  that  a  claim  or  any  portion 
of  a  claim  should  not  have  been  paid  by 
SBA,  the  Surety  must  repay  the 
specified  amounts  to  SBA 

§  11 5.36    Indemnity  aetttements  and 
reinstatement  of  Prtncipai. 

(a)  Indemnity  settlements.  (1)  An 
indemnity  settlement  occurs  when  a 
defaulted  Principal  and  its  Surety  agree 
upon  an  amount,  less  than  the  actual 
loss  under  the  bond,  which  will  satisfy 
the  Principal's  indebtedness  to  the 
Surety.  Sureties  must  not  agree  to  any 
indemnity  settlement  proposal  or  enter 
into  any  such  agreement  without  SBA's 
concurrence. 

(2)  Any  settlement  proposal  submitted 
for  SBA's  consideration  must  include 
ciirrent  financial  information,  including 
financial  statements,  tax  returns,  and 
credit  reports,  together  with  the  Surety's 
written  recommendations.  It  should  also 
indicate  whether  the  Principal  is 
interested  in  further  bonding. 

(3)  The  Surety  must  pay  SBA  its  pro 
rata  share  of  the  settlement  amount 
within  90  days  of  receipt.  Prior  to 
closing  the  file  on  a  Principal,  the 
Surety  must  certify  that  SBA  has 
received  its  pro  rata  share  of  all 
indemnity  recovery. 

(b)  Conditions  for  reinstatement.  At 
any  time  after  a  Principal  becomes 
ineligible  for  further  bond  guarantees 
under  §  115.14(a),  the  Surety  may 
recommend  that  such  Principal's 
eligibility  be  reinstated.  OSG  may  agree 
to  reinstate  the  Principal  and  its 
Affiliates  if: 

(1)  The  Principal's  guarantee  fee  has 
been  paid  to  SBA  and  SBA  receives 
evidence  that  the  Principal  has  paid  all 
delinquent  amounts  due  to  the  Surety 
(including  amounts  for  Imminent 
Breach):  or 

(2)  The  Surety  has  settled  its  claim 
with  the  Principal  for  an  amount  and  on 
terms  accepted  by  OSG;  or 

(3)  The  Principal  contests  a  claim  and 
provides  collateral,  acceptable  to  the 
Surety  and  OSG,  which  has  a 
liquidation  value  of  at  least  the  amount 
of  the  claim  including  related  expenses; 
or 

(4)  The  Principal's  indebtedness  to 
the  Surety  is  discharged  by  operation  of 
law  (e.g.,  bankruptcy  discharge);  or 

(5)  OSG  and  the  Surety  determine  that 
further  bond  guarantees  are  appropriate. 

(c)  Underwriting  after  reinstatement. 
A  guarantee  application  submitted  after 


reinstatement  of  the  Principal's 
eligibility  is  subject  to  a  very  stringent 
underwriting  review 

Subpart  C — Prpferro<.-  :,u?ety  Bond 
(PSB)  Guar  ir-'w". 

§  115.60    Selection  and  admission  of  PSB 
sureties. 

(a)  Selection  of  PSB  Sureties.  SBA's 
selection  of  PSB  Sureties  will  be  guided 
by,  but  not  limited  to.  these  factors: 

(1)  An  underwriting  limitation  of  at 
least  $1,250,000  on  the  U.S.  Treasury 
Department  list  of  acceptable  sureties; 

(2)  An  agreement  to  charge  Principals 
no  more  than  the  Surety  Association  of 
America's  advisory  premium  rates  in 
effect  on  August  1.  1987; 

(3)  Premium  income  from  contract 
bonds  guaranteed  by  any  goverrunent 
agency  (Federal,  State  or  local)  of  no 
more  than  one-  quarter  of  the  total 
contract  bond  premium  income  of  the 
Surety; 

(4)  The  vesting  of  underwriting 
authority  for  SBA  guaranteed  bonds 
only  in  employees  of  the  Surety; 

(5)  The  vesting  of  final  settlement 
authority  for  claims  and  recovery  under 
the  PSB  program  only  in  employees  of 
the  Surety's  permanent  claims 
department;  and 

(6)  The  rating  or  ranking  designations 
assigned  to  the  Surety  by  recognized 

authority. 

(b)  Admission  of  PSB  Sureties.  A 
Surety  admitted  to  the  PSB  program 
must  execute  a  PSB  Agreement  before 
approving  SBA  guaranteed  bonds.  No 
SBA  guarantee  attaches  to  bonds 
approved  before  the  AA/SG  or  designee 
has  countersigned  the  Agreement. 

§  1 1 5.61    Duration  of  PSB  program. 
The  PSB  program  terminates  on 
September  30.  1997,  unless  extended  by 
legislation.  SBA  guarantees  effective 
under  this  program  on  or  before 
September  30,  1997,  will  remain  in 
effect  after  such  date. 

§  1 1 5.62    Prohibition  on  participation  In 
Prior  Approval  program. 

Neither  a  PSB  Surety  nor  any  of  its 
Affiliates  is  eligible  to  submit 
applications  under  subpart  B  of  this 
part. 

§  1 15.63    Allotment  of  guarantee  authority. 

(a)  General.  SBA  allots  to  each  PSB 
Surety  a  periodic  maximum  guarantee 
authority.  No  SBA  guarantee  attaches  to 
bonds  approved  by  a  PSB  Surety  if  the 
bonds  exceed  the  allotted  authority  for 
the  period  in  which  the  bonds  are 
approved.  No  reliance  on  future 
authority  is  permitted.  An  allotment  can 
be  increased  only  by  prior  written 
permission  of  SBA. 
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(b)  Execution  of  Bid  Bonds.  When  the 
PSB  Surety  Executes  a  Bid  Bond,  SBA 
debits  the  Surety's  allotment  for  an 
amount  equal  to  the  guarantee 
percentage  of  the  estimated  penal  sum 
of  the  Final  Bond  SBA  would  guarantee 
if  the  Contract  were  awarded.  If  the 
Contract  is  then  awarded  for  an  amount 
other  than  the  bid  amount,  or  if  the  bid 
is  withdrawn  or  the  Bid  Bond  guarantee 
has  expired  (see  §  115.12(c)),  SBA  debits 
or  credits  the  Surety's  allotment 
accordingly. 

(c)  Execution  of  Final  Bonds.  If  the 
PSB  Surety  Executes  a  guaranteed  Final 
Bond,  but  not  the  related  Bid  Bond,  SBA 
debits  the  Surety's  allotment  for  an 
amount  equal  to  the  guarantee 
percentage  of  the  penal  sum  of  the  Final 
Bond.  SBA  will  debit  the  allotment  for 
increases,  and  credit  the  allotment  for 
decreases,  in  the  bond  amount. 

(d)  Release  and  non-issuance  of  Final 
Bonds.  The  release  of  Final  Bonds  upon 
completion  of  the  Contract  does  not 
restore  the  corresponding  allotment.  If, 
however,  a  PSB  Surety  approves  a  Final 
Bond  but  never  issues  the  bond,  SBA 
will  credit  the  Surety's  allotment  for  an 
amount  equal  to  the  guarantee 
percentage  of  the  penal  sum  of  the  bond. 
In  that  event,  the  Surety  must  notify 
SBA  as  soon  as  possible,  but  in  no  event 
later  than  5  business  days  after  the  non- 
issuance  has  been  determined.  Until  the 
Surety  has  so  notified  SBA.  it  cannot 
rely  on  such  credit. 

§115.64     Timeliness  requirement. 

There  must  be  no  Execution  or 
approval  of  a  bond  by  a  PSB  Surety  after 
commencement  of  work  under  a 
Contract  unless  the  Surety  obtains 
written  approval  from  the  AA/SG.  To 
apply  for  such  approval,  the  Surety 
must  submit  a  completed  "Surety  Bond 
Guarantee  Agreement  Addendum"  (SBA 
Form  991),  together  with  the  evidence 
and  certifications  described  in 
§115.19(f)(l)(ii). 

§  115.65     General  PSB  procedures 

(at  Retention  of  iiijonnotioii.  A  PSB 
Surety  must  comply  with  all  applicable 
SBA  regulations  and  obtain  from  its 
applicants  all  the  information  and 
certifications  required  by  SBA.  The  PSB 
Surety  must  document  compliance  with 
SBA  regulations  and  retain  such 
certifications  in  its  files,  including  a 
contemporaneous  record  of  the  date  of 
approval  and  Execution  of  each  bond. 
See  also  §  115.19(f).  The  certifications 
and  other  information  must  be  made 
available  for  inspection  by  SBA  or  its 
agents  and  must  be  available  for 
submission  to  SBA  in  connection  with 
the  Surety's  claims  for  reimbursement. 
The  PSB  Surety  must  retain  the 


certifications  and  other  information  for 
the  term  of  the  bond,  plus  such 
additional  time  as  may  be  required  to 
settle  anv  claims  of  the  Surety  for 
reimbursement  from  SBA  and  to  attempt 
salvage  or  other  recovery,  plus  an 
additional  3  years.  If  there  are  any 
unresolved  audit  findings  in  relation  to 
a  particular  bond,  the  Surety  must 
maintain  the  related  certifications  and 
other  information  imtil  the  findings  are 
resolved. 

(b)  Usual  staff  and  procedures.  The 
approval,  Execution  and  administration 
by  a  PSB  Surety  of  SBA  guaranteed 
bonds  must  be  handled  in  the  same 
manner  and  with  the  same  staff  as  the 
Surety's  activity  outside  the  PSB 
program.  The  Surety  must  request  job 
status  reports  from  Obligees  in 
accordance  with  its  own  procedures. 

(c)  Notification  to  SBA.  (1)  Approvals. 
A  PSB  Surety  must  notify  SBA  by 
electronic  transmission  or  monthly 
bordereau,  as  agreed  between  the  Surety 
and  SBA,  of  all  approved  Bid  and  Final 
Bonds,  and  of  the  Surety's  approval  of 
increases  and  decreases  in  the  Contract 
or  bond  amount.  The  notice  must 
contain  the  information  specified  from 
time  to  time  in  agreements  between  the 
Surety  and  SBA.  SBA  may  deny  liability 
with  respect  to  Final  Bonds  for  which 
SBA  has  not  received  timely  notice. 

(2)  Other  events  requiring  notification. 
The  PSB  Surety  must  notify  SBA  within 
30  calendar  days  of  the  name  and 
address  of  any  Principal  against  whom 
legal  action  on  the  bond  has  been 
instituted;  whenever  an  Obligee  has 
declared  a  default;  whenever  the  Surety 
has  established  or  added  to  a  claim 
reserve;  of  the  recovery  of  any  amounts 
on  the  guaranteed  bond;  and  of  any 
decision  by  the  Surety  to  bond  any  such 
Principal  again. 

§115.66    Fees. 

The  PSB  Surety  must  pay  SBA  a 
certain  percentage  of  the  Premium  it 
charges  on  Final  Bonds.  The  PSB  Surety 
must  also  remit  to  SBA  the  Principal's 
payment  for  its  guarantee  fee,  equal  to 
a  certain  percentage  of  the  Contract 
amount.  The  fee  percentages  are 
determined  by  SBA  and  are  published 
in  Notices  in  the  Federal  Register  from 
time  to  time.  Each  fee  is  rounded  to  the 
nearest  dollar.  The  Surety  must  remit 
SBA's  Premium  share  and  the 
Principal's  guarantee  fee  with  the 
bordereau  listing  the  related  Final  Bond, 
as  required  in  the  PSB  Agreement. 

§115  67    Changes  in  Contract  or  bond 
amount. 

(a)  Increases.  The  PSB  Surety  must 
process  Contract  or  bond  amount 
increases  within  its  allotment  in  the 


same  maimer  as  initial  guaranteed  bond 
issuances  (see  §  115.65(c)(1)).  The 
Surety  must  present  checks  for 
additional  fees  due  from  the  Principal 
and  the  Surety  on  increases  aggregating 
25%  of  the  contract  or  bond  amount  or 
$50,000,  and  attach  such  payments  to 
the  respective  monthly  bordereau.  If  the 
additional  Principal's  fee  or  Surety's  fee 
is  less  than  $40,  such  fee  is  not  due  until 
all  unpaid  increases  in  such  fee 
aggregate  at  least  $40. 

(b)  Decreases.  If  the  Contract  or  bond 
amount  is  decreased,  SBA  will  refund  to 
the  Principal  a  proportionate  amount  of 
the  guarantee  fee,  and  adjust  SBA's 
Premium  share  accordingly  in  the 
ordinary  course  of  business.  No  refund 
or  adjustment  will  be  made  until  the 
amounts  to  be  refunded  or  rebated, 
respectively,  aggregate  at  least  $40. 

§  1 1 5.68    Guarantee  percentage. 

SBA  reimburses  a  PSB  Surety  in  an 
amount  not  to  exceed  70%  of  the  Loss 
incurred  and  paid.  Where  the  Contract 
amount,  after  the  Execution  of  the  bond, 
increases  beyond  the  statutory  limit  of 
$1,250,000,  SBA's  share  of  the  Loss  is 
limited  to  that  percentage  of  the 
increased  Contract  amount  which  the 
statutory  limit  represents,  multiplied  by 
the  guarantee  percentage  approved  by 
SBA.  For  an  example,  see  §  115.31(d). 

§115.69    Imminent  Breach. 

(a)  No  prior  approval  requirement. 
SBA  will  reimburse  a  PSB  Surety  for  the 
guaranteed  portion  of  payments  the 
Surety  makes  to  avoid  or  attempt  to 
avoid  an  Imminent  Breach  of  the  terms 
of  a  Contract  covered  by  an  SBA 
guaranteed  bond.  The  PSB  Surety  does 
not  need  SBA  approval  to  make 
Imminent  Breach  payments. 

(b)  Amount  of  reimbursement.  The 
aggregate  of  the  payments  by  SBA  under 
this  section  cannot  exceed  10%  of  the 
Contract  amount,  unless  the 
Administrator  finds  that  a  greater 
payment  (not  to  exceed  the  guaranteed 
portion  of  the  bond  penalty)  is 
necessary  and  reasonable.  In  no  event 
will  SBA  make  any  duplicate  payment 
under  any  provision  of  these  regulations 
in  this  part. 

(c)  Recordkeeping  requirement.  The 
PSB  Surety  must  keep  records  of 
payments  made  to  avoid  Imminent 
Breach. 

§  1 1 5. 70    Claims  for  reimbursement  of 
Losses. 

(a)  How  claims  are  submitted.  A  PSB 
Surety  must  submit  claims  for 
reimbursement  on  a  form  approved  by 
SBA  no  later  than  1  year  from  the  date 
the  Surety  paid  the  amount.  Loss  is 
determined  as  of  the  date  of  receipt  by 
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SBA  01  Lae  Liaiin  lor  :e::iiDui-st;;;:eul,  or 
as  of  such  later  date  as  additional 
Information  requested  by  SBA  is 
received.  Subject  to  the  offset  provisions 
of  part  140.  SBA  pays  its  share  of  Loss 
within  90  days  of  receipt  of  the  requisite 
information.  Claims  for  reimbursement 
and  any  additional  information 
submitted  are  subject  to  review  and 
audit  by  SBA. 

(b)  Surety  responsibHities.  The  PSB 
Surety  must  take  all  necessary  steps  to 
mitigate  Losses  when  legal  action 
against  a  bond  has  been  instituted, 
when  the  Obligee  has  declared  a  default, 
and  when  the  Surety  has  established  a 
claim  reserve.  The  Surety  may  dispose 
of  collateral  at  fair  market  value  only. 
Unless  SBA  notifies  the  Surety 
otherwise,  the  Surety  must  take  charge 
of  all  claims  or  suits  arising  from  a 
defaulted  bond,  and  compromise,  settle 
or  defend  the  siiits.  The  Siu^ty  must 
handle  and  process  all  claims  under  the 
bond  and  all  settlements  and  recoveries 
in  the  same  manner  as  it  does  on  non- 
guaranteed  bonds. 

(c)  Reservation  of  SBA's  rights.  The 
payment  by  SBA  of  a  PSB  Surety's  claim 
does  not  waive  or  invalidate  any  of  the 
terms  of  the  PSB  Agreement,  the 
regulations  in  this  part  115.  or  any 
defense  SBA  may  have  against  the 
Surety.  Within  30  days  of  receipt  of 
notification  that  a  claim  or  any  portion 
of  a  claim  should  not  have  been  paid  by 
SBA,  the  Surety  must  repay  the 
specified  amounts  to  SBA. 

§115.71     D«nlal  of  liability. 

In  addition  to  the  grounds  set  forth  in 
§115.19.  SBA  may  deny  liabiUty  to  a 
PSB  Surety  if: 

(a)  The  f*SB  Surety's  guaranteed  bond 
was  in  an  amount  which,  together  with 
all  other  guaranteed  bonds,  exceeded 
the  allotment  for  the  period  during 
which  the  bond  was  approved,  and  no 
prior  SBA  approval  had  been  obtained; 

(b)  The  PSB  Surety's  loss  was 
incurred  under  a  bond  which  was  not 
listed  on  the  bordereau  for  the  period 
when  it  was  approved;  or 

(c)  The  loss  incurred  by  the  PSB 
Surety  is  not  attributable  to  the 
particular  Contract  for  which  an  SBA 
guaranteed  bond  was  approved. 

[)ated:  January  22. 1996. 
John  T.  Spotila, 
Acting  Administrator. 
IFR  Doc.  96-1347  Filed  1-30-96;  8:45  amj 
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13  CFR  Part  121 

Small  Business  Size  Standards 

AGENCY:  Small  Business  Administration 
ACTION:  Final  rule. 


SUMMARY:  In  response  lo  President 
Clinton's  government-wide  regulatory 
reform  initiative,  the  Small  Business 
Administration  (SBA)  has  completed  a 
page-by-page,  hne-by-line  review  of  all 
of  its  existing  regulations.  As  a  result. 
SBA  is  clarifying  and  streamlining  its 
regulations.  This  final  rule  improves  the 
Agency's  size  program  by  simplifying 
and  clarifying  language  in  the  existing 
rules,  conforming  these  rules  to  present 
SBA  policies  and  practices,  and 
providing  some  substantive 
modifications  to  streamline  the  delivery 
of  services  to  the  public.  The  revised 
regulations  will  be  more  understandable 
and  much  easier  to  use.  and  will  reduce 
the  number  of  sections  comprising  Part 
121  from  eighteen  to  thirteen.  The  rule 
improves  language,  but  does  not  change 
the  existing  size  standards  which  apply 
to  particular  industries. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  1.  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Klein.  Chief  Counsel  for  Special 
Programs.  Office  of  General  Counsel,  at 
(202) 205-6645. 

SUPPLEMENTARY  INFORMATION:  On 
November  24.  1995.  SBA  published  a 
proposed  rule  in  the  Federal  Register 
(60  FR  57982)  to  completely  revise  its 
regulations  governing  the  size 
determination  program.  SBA's  intent  in 
finalizing  that  rule  is  to  streamline  the 
size  standards  operation  by  simplifying 
and  clarifying  existing  regulatory 
language  and  by  eliminating 
unnecessary,  irrelevant,  or  obsolete 
provisions.  The  final  rule  amends  office 
titles  to  reflect  a  previous  reorganization 
of  functions  within  the  structure  of 
SBA.  SBA  has  attempted  to  rewrite  Part 
121  in  plain  English  in  order  to  make 
the  regulations  more  readable  and  less 
confusing. 

The  proposed  rule  contained 
eligibility  requirements  for 
orgam'zations  for  the  handicapped  to 
receive  awards  of  contracts  set  aside  for 
small  business  and  procedures  for  filing 
protests  regarding  the  status  of 
handicapped  organizations  (proposed 
§§  121.1201-121.1206).  Those  sections 
have  been  removed  from  this  final  rule 
because  the  authority  for  such  eligibility 
has  expired.  As  a  consequence. 
§§121.1301-121.1305  of  the  proposed 
rule  have  been  renumbered  as 
§§  121.1201-121.1205  in  this  final  rule. 

SBA  received  and  considered  25 
timely  comments  in  response  to  the 
proposed  rule.  The  comments,  as  well 
as  SBA's  response  to  them,  are 
discussed  below.  Other  than  the 
changes  identified  below  in  response  to 
the  comments  and  the  elimination  of 
proposed  §§  121.1201-121.1206  (as 


discussed  above),  the  regulatory  text  of 
Part  121  has  not  been  changed  from  the 
proposed  rule.  For  a  section  by  section 
analysis  of  the  revised  Part  121  and 
SBA's  rationale  for  any  changes  from 
the  pre-existing  regulations,  see  the 
supplementary  information  published 
as  part  of  the  proposed  rule  (60  FR 
57982). 

Analysis  of  Comments  Received 

SBA  received  and  considered  eight 
comments  to  the  proposed  text  for  its 
affiliation  regulation  (proposed 
§  121.103).  Six  of  these  comments 
responded  to  the  proposed  exclusion 
from  affiliation  coverage  afforded 
certain  private  investors  that  are 
engaged  in  the  business  of  providing 
equity  and/or  debt  financing  to  third 
parties.  In  addition  to  the  existing 
exclusion  from  affiliation  for  Small 
Business  Investment  Companies  (SBICs) 
and  Development  Companies,  the 
proposed  rule  added  an  exclusion,  for 
purposes  of  SBIC  assistance  only,  for 
concerns  owned  by  certain  venture 
capital  firms,  pension  funds,  and 
charitable  entities  exempt  from  federal 
taxation  under  §  501(c)  of  the  Internal 
Revenue  Code.  The  proposed  rule 
imposed  the  same  control  limitations  on 
these  investors  as  those  imposed  by 
SBA  on  SBICs  under  13  CFR  Part  107. 
-  While  the  commenters  supported 
SBA's  intent  to  add  an  exclusion  from 
affiliation  for  the  listed  investors,  they 
thought  that  the  proposal  did  not  go  far 
enough.  One  commenter  agreed  with  the 
proposal  to  include  venture  capital 
operating  companies  (VCOCs)  in  the  list 
of  investors  which  would  not  be 
affihated  with  apphcant  concerns,  but 
felt  that  limiting  die  exception  to 
financial  investors  that  technically 
qualify  as  VCOCs  might  not  achieve  the 
desired  goal.  The  commenter  pointed 
out  that  a  fund  which  resembles  a  VCOC 
because  it  has  at  least  50%  of  its 
portfolio  in  "qualified  venture  capital 
investments"  and  it  obtains  and 
exercises  certain  "management  rights" 
with  respect  to  those  investments  may 
nevertheless  fail  to  qualify  as  a  VCOC  if 
its  first  investment  was  a  passive 
investment.  The  commenter  suggested 
that  the  affiliation  exemption  should  be 
made  available  to  any  investing 
company  that  (1)  has  50%  of  its 
portfolio  in  "qualified  venture  capital 
investments"  at  the  time  size  is 
determined,  or  (2)  would  qualify  as  a 
VCOC  but  for  its  first  investment. 

SBA  has  considered  the  suggestion 
but  has  decided  to  limit 
§  121.103(b)(5)(i)  to  VCOCs.  as 
proposed.  SBA  understands  that  other 
investors  may  exist  whose  investment 
goals,  policies  and  activities  are 
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identical  to  those  of  a  VCOC,  but  who 
for  one  reason  or  another  are  not 
considered  VCOCs.  However,  to 
properly  administer  a  regulation  that 
refers  to  the  type  of  investments  of  a 
private  entity  would  demand  resources 
far  in  excess  of  those  available  to  SBA. 
If,  on  the  other  hand,  the  private 
investor's  status  as  a  VCOC  is  the 
criteria  for  exemption  from  affiliation, 
SBA  examiners  need  look  no  farther 
than  a  statement  from  the  entity  that  it 
is  a  VCOC.  SBA  believes  a  statement  of 
this  type  is  likely  to  be  reliable,  since 
any  company  that  is  a  VCOC  is  subject 
to  certain  requirements  under 
Department  of  Labor  regulations. 

Another  commenter  recommended 
that  the  exclusion  from  affiliation  be 
broadened  to  include  any  non-registered 
investment  company  beneficially  owned 
by  less  than  100  persons  if  such 
company's  sales  literature  or 
organization  documents  indicate  that  its 
principal  purpose  is  investment  in 
securities  rather  than  the  operation  of 
commercial  enterprises.  The  commenter 
felt  that  a  concern  that  meets  the 
definition  of  an  "investment  company" 
under  the  Investment  Company  Act  of 
1940,  as  amended  (the  1940  Act),  has 
the  necessary  investment  characteristics 
even  though  it  is  not  registered  under 
the  1940  Act  due  to  the  number  of  its 
beneficial  owners.  SBA  agrees  and  has 
added  a  new  paragraph  (vi)  to 
§  121.103(b)(5). 

Three  commenters  argued  that  lack  of 
control  over  the  small  concern  should 
not  be  a  requirement  for  an  investor  to 
benefit  from  the  exclusion  from 
affiliation.  SBA  disagrees.  A  small 
concern  must  be  independently  owned 
and  operated,  in  addition  to  being  small, 
in  order  to  be  eligible  for  SBIC 
assistance.  See  15  USC  632  and  15  USC 
662.  Generally,  a  business  that  is 
controlled  by  its  large  investors  does  not 
satisfy  this  statutory  requirement.  In 
Part  107,  however,  SBA  has  identified 
certain  special  circumstances  under 
which  SBICs  are  permitted  to  assume 
control  over  a  small  concern.  See  13 
CFR  §  107.865(c)  and  (d).  In  the 
proposed  rule  covering  Part  121,  SBA 
proposed  to  extend  those  exceptions  to 
the  private  firms  listed  in 
§  121.103(b)(5).  SBA  is  finalizing  that 
proposal,  but  would  like  to  clarify  two 
points  regarding  the' application  of  the 
control  test  to  those  private  investors: 

First,  "control"  will  be  determined 
under  §  107.865,  which  incorporates  the 
definition  of  Control  under  §  107.50. 
Second,  the  requirement  in  §  107.865(e) 
for  an  SBIC  assuming  temporary  control 
over  a  concern  to  file  a  control 
certification  with  SBA  would  not  apply 
to  non-SBIC  investors  in  the  concern. 


SBA  is  also  taking  this  opportunity  to 
correct  a  drafting  error  in  current 
§  121.401(b),  which  was  repeated  in 
proposed  §  121.103(b)(1).  Both  sections 
provide  an  unconditional  exclusion 
from  the  affiliation  rules  for  the  entities 
listed  therein,  and  both  sections 
mention  investment  companies 
registered  under  the  1940  Act.  However, 
it  was  never  SBA's  intent  to  provide  an 
exclusion  from  affiliation  for  all 
investment  companies  registered  under 
the  1940  Act.  The  regulation  was 
intended  to  cover  only  those  registered 
investment  companies  that  are  also 
SBICs.  See  54  FR  52634  (December  21, 
1989).  In  the  final  rule  adopted  today, 
registered  investment  companies  are 
treated  the  same  as  non-registered 
investment  companies — they  will  not  be 
considered  affiliated  with  the  applicant 
concern  if  they  satisfy  the  control  test 
under  §  107.865.  Registered  investment 
companies  are  listed  under  new 
§  121.103(b)(5)(v)  in  the  final  rule. 

Finally,  one  commenter 
recommended  expanding  the  exclusion 
from  affiliation  in  §  121.103(b)(5)  to 
include  all  investors  primarily  engaged 
in  the  business  of  providing  equity  and/ 
or  debt  financing  to  third  parties.  SBA 
believes  that  such  an  exclusion  is  too 
broad,  and  does  not  adopt  it  in  this  final 

rule. 

One  commenter  expressed  concern 
that  "common  facilities"  had  been 
eliminated  as  a  separate  basis  for 
finding  affiliation  in  the  proposed  rule, 
and  recommended  that  it  be  reinserted 
in  the  final  rule.  Although  the  proposed 
rule  eliminated  "common  facilities"  as 
a  separate  basis  for  finding  affiliation,  it 
was  not  SBA's  intent  to  prohibit  SBA 
from  considering  all  appropriate  factors, 
including  "common  facilities,"  in 
determining  whether  affiliation  exists. 
Section  121.103(a)(2)  lists  certain  factors 
that  may  be  considered  by  SBA  in 
determining  whether  affiliation  exists.  It 
states  that  SBA  considers  factors  such  as 
ownership,  management,  and 
contractual  relationships,  but  does  not 
intend  that  list  to  be  exhaustive.  SBA 
believes  that  the  flexibility  to  make  an 
appropriate  affiliation  determination 
was  in  the  proposed  regulation,  and 
does  not  add  another  separate  basis  for 
finding  affiliation  in  this  rule. 

Another  commenter  objected  to  the 
language  of  proposed  §  121.103(c)(1) 
that  eliminated  the  "presumption"  of 
control  for  persons  that  own,  control,  or 
have  the  power  to  control  50  percent  or 
more  of  a  concern's  voting  stock 
contained  in  the  predecessor  regulation 
at  §  121.401(e)(1).  The  commenter  felt 
that  the  regulation  should  provide  only 
for  a  presumption  of  control  which  can 
be  negated  by  specific  facts  in  a 


particular  case  (e.g.,  person  may  own 
over  50%  of  voting  stock,  but  through 
voting  agreements  or  proxies  may  have 
divested  control  of  the  company).  SBA 
disagrees.  SBA  believes  that  a  person 
owming  50  percent  of  a  concern  should 
be  deemed  to  control  that  concern 
regardless  of  any  voting  agreements.  A 
person  that  has  voting  control  of  50 
percent  of  a  concern,  even  if  he  or  she 
does  not  own  the  stock  associated  with 
the  voting  rights,  would  also  be  deemed 
to  control  the  concern,  but  that  does  not 
do  away  with  the  interests  attendant  to 
a  50  percent  owner. 

SBA  received  12  comments  to  its 
proposed  revision  to  the  definition  of 
"annual  receipts"  (proposed  §121.104). 
Ten  commenters  enthusiastically 
supported  the  revision  of  annual 
receipts  that  eliminated  the  requirement 
that  businesses  operating  on  a  cash  basis 
maintain  a  separate  set  of  accrual  basis 
books.  They  noted  that  such  a  change 
will  reduce  paper  work  and  expense.  No 
change  in  the  final  rule  is  made  to  that 
provision. 

One  commenter  strongly  supported 
the  exclusion  from  annual  receipts  for 
amounts  collected  by  another  by  a 
conference  management  services 
provider.  Again,  SBA  concurs,  and  no 
change  is  made  in  this  final  rule. 

One  commenter  recommended  that 
custom  brokers  (businesses  that  collect 
customs  duties  and  federal  revenues) 
should  be  able  to  exclude  "pass- 
through"  amounts  from  their  annual 
receipts  in  determining  their  size.  The 
commenter  felt  that  this  added  income 
distorts  their  status  as  a  small  business. 
Pass-through  amounts  for  custom 
brokers  was  not  an  issue  before  the 
public  in  SBA's  November  24,  1995 
proposed  rule.  As  such,  SBA  cannot  add 
such  an  exclusion  in  this  final  rule.  In 
addition,  SBA  has  not  performed  an 
analysis  of  this  industry  to  determine 
whether  such  an  exclusion  is  warranted. 
In  order  for  such  a  review  to  be  done, 
interested  parties  must  submit  a  request 
to  the  Assistant  Administrator  of  SBA's 
Size  Standards  Staff  in  Washington,  DC. 

Finally,  SBA  has  clarified  wlidt  the 
term  "receipts"  encompasses  in  this 
final  rule.  There  was  some  internal 
confusion  that  the  proposed  rule  would 
have  required  a  double  counting  of 
certain  amounts  by  requiring  the 
inclusion  of  "gross  or  total  income" 
plus  "cost  of  goods  sold."  No  double 
counting  was  intended,  nor  will  it  occur 
under  this  regulation.  The  terms  "total 
income,"  "gross  income,"  and  "cost  of 
goods  sold"  come  directly  from  the 
definitions  of  those  terms  as  set  forth  in 
applicable  Internal  Revenue  Service 
(IRS)  Federal  tax  return  forms.  For  a 
corporation  (IRS  Form  1120,  line  11),  a 
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sub-chapter  S  corporation  (IRS  Form 
1120S,  line  6),  or  a  partnership  (IRS 
Form  1065.  line  8),  the  applicable  term 
is  "total  income."  For  a  sole 
proprietorship  (Schedule  C.  IRS  Form 
1040,  line  7),  the  applicable  term  is 
"gross  income."  To  this  amount,  the 
"cost  of  goods  sold"  (IRS  Form  1120, 
line  2:  IRS  Form  1120S.  line  2;  IRS  Form 
1065,  line  2;  IRS  Form  1040,  Schedule 
C,  line  4)  is  added  to  determine 
"receipts"  for  SBA  purposes.  SBA  never 
intended  to  add  "cost  of  goods  sold"  to 
the  "gross  receipts  or  sales"  figures 
identified  in  these  IRS  forms,  which 
would  have  resulted  in  some  double 
counting. 

One  commenter  believed  that 
proposed  §  121.105(c)  needed  to  be 
clarified  in  the  final  rule.  The  proposed 
rule  added  that  provision  to  make  it 
clear  that  if  one  entity  is  replaced  by 
another  having  the  same  assets  and 
liabilities,  the  successor  firm  would  not 
be  treated  as  a  new  entity  for  purposes 
of  calculating  annual  receipts  or 
employees.  SBA's  regulations  have 
historically  required  a  concern  that  has 
acquired  or  been  acquired  as  an  affiliate 
during  the  applicable  averaging  period 
to  include  the  receipts  of  both  concerns 
in  determining  size.  See  13  CFR 
121.402(e)(1)  (1995).  That  provision  is 
retained  in  this  final  rule  at 
§  121.104(d).  This  new  provision  is  not 
intended  to  repeat  that  rule.  It  is 
intended  to  apply  to  the  situation  where 
a  business  entity  ceases  and  a  "new" 
business  entity  emerges  with  basically 
the  same  assets  and  liabilities  as  the 
previous  entity.  In  such  a  case,  instead 
of  treating  the  successor  business  entity 
as  a  "new"  concern,  with 
§  121.104((b)(2)  or  §  121.106(b)(3) 
applying  as  appropriate,  the  revenues  or 
employees  of  the  predecessor  concern 
will  be  counted  for  the  full  averaging 
period.  A  business  entity  cannot 
reorganize  and  be  able  to  avoid  the  full 
application  of  SBA's  size  requirements. 

One  commenter  recommended  that 
the  $6  million  net  worth  and  $2  million 
net  income  size  standards  for  the 
Development  Company  program  should 
be  increased  for  inflation  because  they 
have  not  changed  since  their  inception 
in  1980.  The  numerical  value  of  specific 
size  standards  was  not  an  item  proposed 
for  change  in  the  November  24.  1995 
proposed  rule.  As  such,  any  change  at 
this  time  would  be  contrary  to  the 
requirements  of  the  Administrative 
Procedures  Act  and  inappropriate. 
Anyone  believing  that  specific  size 
standards  should  be  altered  should 
write  to  the  Assistant  Administrator  of 
SBA's  Size  Standards  Staff  at  SBA's 
Headquarters,  giving  detailed  reasons 
for  the  desired  change. 


Two  commenters  recommended  that 
the  reference  to  "net  worth"  in 
proposed  §  121.301(b)(1)  should  be  to 
"tangible  net  worth,"  because  items 
such  as  goodwill  have  no  tangible  value 
and  should  not  be  taken  into  account 
during  calculation  of  net  worth  for  loan 
approval  purposes.  SBA  concurs  and 
makes  that  revision  in  this  final  rule. 

Four  commenters  opposed  the 
elimination  of  a  size  standard 
differential  for  Redevelopment  Areas  in 
the  context  of  SBA  financial  assistance 
(proposed  §  121.301(e)).  They  supported 
keeping  the  differential  for 
Redevelopment  Areas  for  concerns 
seeking  such  financial  assistance. 
Alternatively,  if  the  differential  is 
eliminated,  they  proposed  increasing  all 
receipt-based  size  .standards  by  25%. 
SBA  disagrees.  The  reason  for  the 
differential  was  to  assist  distressed 
geographical  areas  needing 
development,  not  to  increase  all  size 
standards  by  25%  for  purposes  of  SBA 
financial  assistance.  Because 
Redevelopment  Areas  have  become  so 
common,  however,  that  is  effectively 
what  has  occurred.  In  addition,  unlike 
Labor  Surplus  Areas,  which  are 
reviewed  on  a  regular  basis,  a 
Redevelopment  Area  remains  so 
designated  once  it  receives  the 
designation.  Thus,  areas  that  are  no 
longer  distressed  remain  eligible  for  the 
increased  size  standards.  Given  these 
circumstances.  SBA  continues  to  believe 
that  the  Redevelopment  Area 
differential  should  be  eliminated  and 
the  final  rule  reflects  that. 

One  commenter  disagreed  with  the 
provision  of  §  121.302  establishing  size 
for  financial  assistance  at  the  time  the 
application  for  assistance  is  received  by 
SBA.  stating  that  concerns  do  not  make 
applications  diret:tly  to  SBA.  The 
commenter  recommended  that  size 
should  be  determined  as  of  the  date  of 
the  funding  or  commitment  to  fund. 
SBA  believes  that  the  date  of  funding  or 
commitment  to  fund  is  too  far  along  in 
the  process  to  determine  a  concern's 
size.  SBA  should  not  use  its  limited 
resources  to  determine  loan-worthiness 
of  a  concern  that  is  ineligible  to  receive 
the  financial  assistance  because  of  its 
^ize.  Thus,  SBA  believes  that  size  must 
be  determined  when  SBA  starts  its 
analysis.  That,  however,  may  not  occur 
when  the  application  is  first  received  by 
SBA.  Sometimes  an  application  is  not 
acted  on  immediately  because  it  is  not 
complete.  In  response  to  this  comment 
and  SBA's  re-evaluation  of  its  position, 
the  final  rule  makes  the  date  that  an 
application  is  accepted  for  processing 
by  SBA  as  the  date  that  a  concern's  size 
is  determined. 


One  commenter  objected  to  the 
provision  of  proposed  §  121.304  which 
permits  a  business  concern  with  an 
existing  SBA  loan  to  be  considered 
small  for  purposes  of  refinancing  that 
loan  even  though  it  exceeds  the 
applicable  size  standard  at  the  time  of 
the  refinancing.  This  is  a  pre-existing 
SBA  policy  that  was  not  changed  by  the 
November  24,  1995  proposed  rule.  That 
policy  has  existed  for  many  years  in 
order  to  protect  the  Government's 
investment.  SBA  has  added  a  sentence 
to  this  section  in  this  final  rule  to  clarify 
that  such  refinancing  would  occur  only 
where  SBA  determines  that  it  is 
necessary  to  protect  the  Government's 
Bnancial  interest. 

SBA  received  three  comments 
regarding  waivers  to  its 
nonmanufacturer  rule  (§  121.406(b)). 
One  comment  recommended  that  the 
local  SBA  district  office  be  empowered 
with  the  authority  to  approve  or 
disapprove  requests  for  waivers  of  the 
non-manufacturer  rule.  SBA  disagrees. 
The  statutory  authority  for  such  waivers 
is  given  to  SBA's  Administrator.  This 
authority  has  been  delegated  to  SBA's 
Associate  Administrator  for  Government 
Contracting.  While  SBA  has  moved 
more  and  more  authority  to  local  district 
offices  wherever  possible,  SBA  believes 
that  the  authority  to  waive  the 
nonmanufacturer  rule  needs  to  remain 
at  this  level  to  ensure  consistency  and 
fairness  in  all  SBA  offices. 

Two  commenters  responded  to  SBA's 
proposed  implementation  of  the 
norunanufacturer  rule  under  Simphfied 
Acquisition  Procedures  (SAP)  (proposed 
§  121.406(d)).  One  commenter 
supported  the  provision  as  written  and 
applauded  SBA's  effort  to  consider  the 
dilemma  of  regular  dealers,  suppliers 
and  distributors  under  SAP.  The  other 
commenter  recommended  that  the 
S25,000  ceiling  below  which  a 
nonmanufacturer  need  not  supply  the 
product  of  a  small  business  (provided 
that  the  product  is  manufactured  or 
produced  in  the  United  States)  should 
be  increased  to  $100,000.  That 
commenter  reasoned  that  the  ceiling 
was  $25,000  when  the  Small  Purchase 
amount  was  $25,000.  Since  SAP  have 
replaced  Small  Purchase  Procedures 
and  the  threshold  for  SAP  is  $100,000, 
the  commenter  believed  that  the 
nonmanufacturer  ceiling  should 
similarly  be  raised  to  $100,000. 

Existing  SBA  regulations  (13  CFR 
121.906  and  121.1106)  implement 
amendments  made  in  1988  to  the  Small 
Business  Act  (15  U.S.C.  637(a)(17)). 
Those  regulations  specify  that  to  qualify 
for  a  small  business  sot-aside  or  section 
8(a)  procurement  of  a  manufactured  or 
processed  product,  a  small 
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nonmanufacturer  must  provide  the 
product  of  a  domestic  small 
manufacturer.  Specifically,  an  offeror 
that  is  not  the  manufacturer  of  the 
product  (1)  must  itself  be  a  small 
business  concern,  and  (2)  must  also 
supply-a  product  manufactured  by  a 
domestic  small  business  concern.  This 
requirement  is  commonly  referred  to  as 
the  "nonmanufacturer  rule."  SBA  may 
waive  the  nonmanufacturer  rule  if  one 
of  the  following  conditions  exists:  (1) 
SBA  determines  that  no  small  business 
manufacturer  can  reasonably  be 
expected  to  offer  a  product  meeting  the 
specifications  required  by  a  solicitation 
(individual  waiver);  or  (2)  SBA 
determines  that  no  small  business 
manufacturer  of  an  item  is  available  to 
participate  in  the  federal  market 
generally  (class  Waiver). 

On  May  26.  1995  SBA  published  in 
the  Federal  Register  (60  FR  27924)  a 
proposed  rule  that  would  require  a 
small  business  dealer  or 
nonmanufacturer  to  provide  the  product 
of  a  small  manufacturer  on  all  small 
business  set-aside  or  sectiop  8(a)  supply 
contracts  over  $2,500.  including  those 
processed  under  SAP.  This  proposed 
rule  was  not  finalized,  and  the 
comments  received  by  SBA  and  further 
study  of  the  issue  persuaded  SBA  that 
the  May  26th  proposed  rule  should  not 
be  adopted  as  final.  As  indicated  above, 
the  section  in  the  November  24th 
proposed  rule  dealing  with  this  issue 
resulted  in  only  two  comments.  SBA 
has  decided  to  finalize  the  rule  as 
proposed  on  November  24th.  In  order  to 
set  forth  its  reasoning  on  this  matter, 
SBA  discusses  below  the  comments 
earlier  received  in  response  to  its  May 
26th  proposed  rule. 

SBA's  May  26th  proposed  rule  would 
have  extended  the  nonmanufacturer 
rule  to  all  procurements  processed 
under  the  SAP  established  by  the 
Federal  Acquisition  Streamlining  Act 
(FASA)  of  1994.  SBA  offered  two 
alternatives  to  this  proposal,  and  invited 
comments  on  both  along  with  the 
proposal.  SBA's  first  alternative  was  to 
exempt  from  the  nonmanufacturer  rule 
contracts  of  $100,000  or  less.  The 
second  alternative  was  to  exempt 
contracts  of  $25,000  or  less.  (Contracts 
below  the  micro-purchases  level  of 
$2,500  would  be  exempt  regardless  of 
the  approach  in  the  proposed  rule  or 
either  alternative.)  This  second 
alternative  was  the  one  proposed  as  part 
of  SBA's  November  24,  1995  proposed 
revision  to  the  entire  Part  121. 

After  considering  the  forty  comments 
received  in  response  to  the  May  26th 
proposed  rule,  as  well  as  the  two 
received  in  response  to  the  November 
24th  proposed  rule,  SBA  has  concluded 


that  applying  the  nonmanufacturer  rule 
to  all  procurements  reserved  for  small 
business,  including  those  handled 
under  SAP.  would  place  inappropriate 
and  substantia^administrative  burdens 
on  a  great  number  of  small-dollar  value 
contracts.  Given  the  large  volume  of 
contracts  of  $25,000  or  less  (98  percent 
of  procurement  actions),  contracting 
officers  would  likely  experience 
burdensome  delays  in  order  to  identify 
small  manufacturer  sources  and  to 
verify  that  small  dealers  were  supplying 
the  product  of  domestic  small 
manufacturers.  The  likely  significant 
increase  in  requests  for  waivers  of  the 
nonmanufacturer  rule  would  overly 
burden  contracting  agencies  and  the 
SBA,  creating  further  delays  in  the 
procurement  process.  SBA  also  has 
concluded  that  adoption  of  the 
proposed  rule  could  have  an 
undesirable  effect  of  diminishing 
opportunities  for  small  dealers  in  the 
federal  market.  For  many  products 
purchased  in  small-dollar  quantities, 
there  often  appears  to  be  few  or  no  small 
business  manufacturers  participating  in 
the  federal  market.  Consequently,  many 
dealers  who  have  been  supplying  the 
federal  government  with  products  on 
contracts  of  $25,000  or  less  would, 
under  the  May  26th  proposed  rule,  not 
be  eligible  for  an  award  of  a  set-aside 
contract  since  they  do  not  have  or  could 
not  obtain  products  of  a  small 
manufacturer. 

At  the  same  time,  SBA  strongly 
believes  that  an  exemption  from  the 
nonmanufacturer  rule  for  contracts 
greater  than  $25,000  would  have  a 
substantial  damaging  effect  on  domestic 
small  manufacturers.  In  fiscal  years 
1991  through  1993,  small  manufacturers 
averaged  over  $500  million  in  set-aside 
and  8(a)  contracts  ranging  between 
$25,000  and  $100,000.  An  exemption 
from  the  nonmanufacturer  rule  for  these 
procurements  would  potentially  shift 
much  of  this  contracting  from  small  to 
large  manufacturers,  and  would  defeat 
the  very  purpose  of  the 
nonmanufacturer  rule. 

The  selection  of  the  $25,000  level  for 
applying  the  nonmanufacturer  rule  to 
contracts  reserved  for  small  business  is 
consistent  with  the  threshold  formerly 
established  for  small  purchase 
procedures  (discontinued  under  FASA) 
and  balances  the  important  objectives  of 
simplifying  the  procurement  process 
with  continuing  to  ensure  that  most  of 
the  benefits  of  procurements  reserved 
for  small  business  actually  flow  to  small 
business.  Utilizing  this  threshold  of 
$25,000  will  continue  the  level  of 
competition  between  small  and  large 
manufacturers  that  existed  under  small 
purchase  procedures.  A  higher 


threshold  would  introduce  a  new  level 
of  competition  that  would  adversely 
affect  small  manufacturing  enterprises. 
At  the  same  time,  small  business  dealers 
will  continue  to  have  the  same  level  of 
contract  opportunities  at  $25,000  and 
below  that  they  formerly  had  under 
small  purchase  procedures.  That  is,  they 
will  continue  to  be  able  to  provide  the 
products  of  large  manufacturers  on 
procurements  of  $25,000  or  less. 
Selecting  this  threshold  will  add  no  new 
requirements  to  the  vast  majority  of 
smaller-sized  procurements. 

SBA  received  40  comments  in 
response  to  the  May  26th  proposed  rule. 
Of  the  40  comments,  ten  were  from 
federal  contracting  activities,  one  from  a 
State  University  Economic  Development 
Institute  (EDI),  28  from  businesses  (27 
dealers  and  1  manufacturer),  and  one 
was  from  a  trade  association.  All  but 
one  of  the  commenters  opposed 
applying  the  nonmanufacturer  rule  as 
the  May  26th  rule  proposed  to  do.  The 
one,  a  federal  contracting  activity, 
indicated  its  commitment  to  supporting 
the  rule  however  implemented.  Thirty- 
six  commenters  supported  the  first 
alternative  of  the  proposed  rule  (a 
$100,000  threshold),  and  three  indicated 
some  support  for  the  second  alternative 
(a  $25,000  threshold). 

The  ten  federal  contracting  activities 
and  one  EDI  that  commented  on  the 
proposed  rule  favored  exempting 
procurements  of  $100,000  or  less  ft-om 
the  nonmanufacturer  rule.  They  believe 
that  applying  the  rule  to  all 
procurements  reserved  for  small 
business  will  place  additional 
administrative  burdens  on  contracting 
personnel,  which  is  contrary  to  the 
intent  of  FASA.  They  pointed  out  that 
the  proposed  policy  could  result  in  a 
reluctance  on  the  part  of  some 
contracting  personnel  to  set  aside 
procurements  for  small  business,  thus 
actually  reducing  small  business 
participation  and  increasing  government 
costs  because  of  lessened  cost 
competitiveness.  They  also  anticipated  a 
need  to  request  more  waivers,  causing 
administrative  burdens  and  processing 
delays  at  the  SBA.  Two  of  the  federal 
contracting  activities  indicated  that  they 
would  support  retaining  the  $25,000 
threshold  as  a  practical  alternative  to 
requiring  the  application  of  the 
nonmanufacturer  rule  to  all  contracts 
over  $2,500.  The  EDI's  comments,  while 
supporting  some  of  the  above,  more 
fully  describe  the  effects  of  the  proposed 
rule  upon  small  dealers  and 
distributors.  (SBA  addresses  the  effects 
upon  dealers  later  in  this  discussion.) 
SBA  recognizes  that  these  points  are 
legitimate  concerns  of  federal 
procurement  personnel  with  regard  to 
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the  proposed  rule,  riiereiore,  6BA  has 
decided  that  the  nonnianufacturer  rule 
shall  apply  only  to  those  contracts  set 
aside  for  small  business  that  are  above 
$25,000.  The  exemption  from  the 
nonmanufacturer  rule  for  contracts 
processed  under  small  purchase 
procedures  of  $25,000  and  below  had 
proven  quite  workable  in  the  past.  SBA 
agrees  that  establishing  a  $100,000 
threshold  for  the  nonmanufacturer  rule 
would  certainly  further  simplify  the 
procurement  process  and  reduce  the 
administrative  burden  on  contracting 
officers.  However,  this  administrative 
relief  would  come  at  signlHcant  expense 
to  domestic  small  manufacturers  who 
have  traditionally  provided  products  in 
response  to  procurements  set  aside  for 
small  business.  With  this  final  rule, 
administrative  burdens  will  be  no  more 
and  no  less  than  they  had  been  under 
small  purchase  procedures.  Also,  small 
business  set-aside  opportunities  would 
not  be  diminished  as  a  result  of 
extending  the  nonmanufacturer  rule  to 
previously  exempted  procurements. 
SBA  has  concluded  that  the  adverse 
effect  of  a  $100,000  threshold  upon  such 
a  signiflcant  part  of  the  market  for  small 
manufacturers  is  not  appropriate,  and 
that  the  $25,000  threshold  strikes  a 
proper  balance  with  the  FASA  goal  of 
reducing  administrative  matters 
associated  with  federal  procurement. 

To  alleviate  the  potential  delays  in  the 
procurement  process  by  applying  the 
nonmanufacturer  rule  to  procurements 
reserved  for  small  business,  two  federal 
contracting  activities  recommended  that 
SBA  delegate  waiver  authority  to 
contracting  officers  for  these 
procurements.  The  SBA  does  not  agree 
with  this  recommendation.  Delegating 
this  decision  to  literally  thousands  of 
contracting  offices  would  likely  lead  to 
an  inconsistent  application  of  the 
nonmanufacturer  rule.  However,  to 
address  concerns  regarding  delays  in  the 
procurement  process,  SBA  will  attempt 
to  complete  the  processing  of  individual 
waiver  requests  in  connection  with 
procurements  processed  under 
simplified  acquisition  procedures 
within  five  (5)  business  days  of  the 
receipt  of  a  complete  waiver  request 
instead  of  the  normal  fifteen  (15) 
business  days.  Generally,  a  contracting 
office  submits,  and  SBA  processes,  a 
waiver  request  before  it  issues  its 
solicitation.  The  markedly  reduced  time 
involved  should  lessen  significantly  any 
direct  negative  impact  on  small 
manufacturers  or  dealers  or  on  the 
procurement  process. 

Ail  but  one  of  the  28  business 
commenters  and  the  sole  trade 
association  commenting  are  associated 
with  one  affected  industry,  namely 


military  surplus  aircraft  parts,  and  ail 
supported  the  adoption  of  the  $100,000 
threshold.  Firms  in  this  industry 
purchase  at  auction  mili{^ry  surplus 
aircraft  parts  from  the  Department  of 
Defense  (DoD).  inventory  them,  and 
resell  them  to  U.S.  and  friendly  foreign 
military  services.  Items  they  purchase 
are  generally  new  and  unused,  and  are 
products  ahnost  exclusively  of  large 
manufacturers.  As  suppliers  of  products 
they  do  not  manufacture,  they  would  be 
unable  to  compete  on  small  business 
set-aside  and  section  8(a)  procurements 
if  the  nonmanufacturer  rule  were 
applicable. 

Uniformly  these  commenters  favored 
adoption  of  the  alternative  that  would 
establish  a  $100,000  threshold  instead 
of  the  proposed  rule.  They  stated  that 
the  May  26,  1995  proposal  to  apply  the 
nonmanufacturer  rule  to  all 
procurements  reserved  for  small 
business  would  harm  small  dealers  of 
military  surplus  aircraft  parts  by 
effectively  rendering  them  unable  to 
compete  on  most  procurements  reserved 
for  small  business.  This  diminished 
opportunity  to  compete  would  result 
because  there  are  few  DoD  approved 
small  manufacturers  of  military  aircraft 
parts,  and  most  procurements  are  below 
the  $100,000  simplified  acquisition 
threshold.  With  few  or  no  small 
manufacturers  to  supply  products  for 
these  dealers,  more  federal  solicitations 
would  likely  become  open  and 
unrestricted.  On  unrestricted 
procurements,  these  dealers  believe  they 
are  at  a  competitive  disadvantage  when 
placed  into  direct  competition  with  the 
same  large  manufacturers  whose 
products  they  would  propose  to  supply. 
Therefore,  they  believe  such  an 
application  of  the  nonmanufacturer  rule 
would  in  fact  harm  small  businesses, 
and  benefit  larce  defense  contractors. 

SBA  shares  the  concern  about  the 
impact  of  the  proposed  rule  on  the 
opportunities  for  small  dealers  in  the 
federal  market.  As  these  comments 
point  out,  as  well  as  comments  received 
from  several  of  the  federal  contracting 
activities,  small  dealers  find  it  difficult 
to  comply  with  the  nonmanufacturer 
rule  on  small-dollar  contracts  due  to  the 
limited  number  of  small  manufacturer 
sources.  To  address  this  concern,  the 
final  rule  re-establishes  an  exemption  of 
the  nonnianufacturer  rule  on  contracts 
of  $25,000  or  less.  The  SBA.  however, 
does  not  believe  that  a  higher  threshold 
is  in  the  best  interests  of  all  small 
businesses. 

As  stated  in  this  final  rule  as  well  as 
the  May  26th  proposed  rule,  SBA  is 
particularly  concerned  about  the  impact 
on  small  business  manufacturers  of  an 
exemption  to  the  nonmanufacturer  rule. 


Participation  of  small  business  in  the 
federal  procurement  of  aircraft  parts 
offers  an  excellent  example  of  the 
reasons  for  the  SBA's  concerns.  In  fiscal 
year  1993,  small  manufacturers  of 
aircraft  parts  received  direct  awards  of 
over  $20  million  in  set-aside  and  8(a) 
contracts  that  ranged  between  $25,000 
and  $100,000.  (This  figure  does  not 
include  set-aside  and  8(a)  contracts  for 
products  that  small  manufacturers 
provided  through  small  dealers.)  An 
exemption  of  the  nonmanufacturer  rule 
to  small  business  set-aside 
procurements  between  $25,000  and 
$100,000  could  significantly  reduce  the 
opportunities  for  small  business 
manufacturers.  The  SBA  has  found  that 
a  number  of  other  industries  would  be 
affected  in  a  similar  manner  if  the 
$100,000  threshold  were  adopted.  In 
recognition  of  the  business  practices  of 
small  dealers  in  the  federal  market, 
while  at  the  same  time  protecting 
opportunities  for  small  manufacturers 
and  ensuring  that  the  substantial  value 
of  small  business  set -asides  flow  to 
small  business,  the  SBA  believes  that 
this  final  rule  is  in  the  overall  best 
interest  of  small  business. 

The  commenting  membership  of  the 
association  of  dealers  in  military 
surplus  aircraft  parts  also  emphasized 
the  unique  character  of  their 
commodity,  and  they  requested  that  it 
be  treated  as  such.  As  a  minimum 
alternative  to  the  proposed  rule,  they 
requested  that  SBA  grant  a  class  waiver 
for  military  aircraft  spare  parts.  As  a 
response  to  this  alternative,  the  Agency 
notes  that  §§  121.1201-121.1205  of  this 
final  rule  provide  the  policies  and 
procedures  that  apply  to  all  class 
waivers  of  the  nonmanufacturer  rule. 
SBA  will  consider  a  request  for  a  class 
waiver  for  military  surplus  aircraft  parts 
that  is  submitted  with  adequate  support 
in  accordance  with  the  procedures  laid 
out  in  the  preceding  reference. 

The  only  business  commenter  not  . 
associated  with  the  military  surplus 
aircraft  parts  industry  believes  that  the 
proposed  rule  would  be  inconsistent 
with  U.S.  policy  regarding  free  trade 
barriers  with  its  global  trading  partners. 
SBA  disagrees.  In  accordance  with  the 
General  Agreement  on  Tariffs  and 
Trade,  the  North  American  Free  Trade 
Agreement  and  the  Canadian  Free  Trade 
Agreement,  governments  may  establish 
procurement  preference  programs  to 
assist  small  business,  and  this  rule 
pertains  to  policies  concerning  the 
eligibility  of  business  concerns  who 
may  participate  in  U.S.  small  business 
procurement  programs. 

SBA  received  three  comments  to 
§  1 21 .603  of  the  November  24th 
proposed  rule.  The  first  comment 
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recommended  that  the  section  be 
revised  to  include  the  time  at  which  size 
is  determined  for  specific  8(a) 
subcontracts,  believing  that  SBA  must 
have  inadvertently  omitted  this 
requirement  from  the  November  24th 
proposed  rule.  That  requirement  was 
not  omitted  from  the  proposed  rule,  but, 
rather,  appeared  in  proposed  §  121.404. 
Proposed  §  121.401  stated  that  the 
requirements  set  forth  in  §§  121.401- 
121.412  applied  to  procurement 
programs  including  SBA's  Minority 
Enterprise  Development  (i.e..  the  8(a)) 
program.  Proposed  §  121.404  set  forth 
the  time  at  which  size  is  determined  for 
these  procurement  programs.  While  the 
time  at  which  size  is  determined  for  8(a) 
subcontracts  continues  to  be  contained 
in  §  121.404.  the  final  rule  adds  a  cross 
reference  in  §  121.603  to  §  121.404  for 
clarification. 

The  second  comment  believed  that 
notification  of  size  verification  by  SBA 
(proposed  §  121.603(b))  is  an 
unnecessary  burden  on  SBA.  SBA 
believes  that  such  notification  is  needed 
to  ensure  fairness  and  the  integrity  of 
the  program,  and  that  any  self-imposed 
burden  is  outweighed  by  this  benefit. 

The  last  comment  suggested  that 
§  121.603(c)  be  eliminated  as 
unnecessary  and  redundant.  This 
provision  does  not  appear  elsewhere  in 
Part  121,  and  SBA  believes  that  it  is 
needed  within  the  size  provisions 
specifically  relating  to  the  8(a)  program. 

As  part  of  the  supplementary 
information  to  the  November  24.  1995 
proposed  rule,  SBA  published  a  table  of 
statutory  and  regulatory  size  standards 
established  by  agencies  other  than  SBA. 
That  table  is  not  repeated  in  this  final 
rule.  Anyone  with  an  interest  in  size 
standards  established  by  other  agencies 
for  specific  programs  within  their 
authority  should  consult  the  table 
published  with  the  proposed  rule.  60  FR 
57982,  57988. 

Compliance  With  Exenitvp  Onltrs 
12612, 12778, and  128bb,  iht 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
e(  seq.),  and  the  Paperwork  Rcdii(  lifin 
Act  (44  U.S.C.  Ch.  35J 
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SBA  believes  thfl^^this^^ 
have  a  significant^mpacft 
substantial  number  of  sr' 
within  the  meaning  of  tl 
Flexibility  Act.  5  U.S.C.^ 
addition,  this  rule  consti< 
significant  regulatory  action  for  the 
purpose  of  Executive  Order  12866.  A 
regulatory  assessment  and  a  regulatory 
flexibility  analysis  follow: 


(1)  Description  of  Entities  to  Which  This 
Ruie  Applies 

This  rule  will  primarily  apply  to 
small  business  nonmanufacturers 
(wholesale  trade  and  retail  trade  firms) 
and  will  allow  them  to  furnish  the 
product  of  any  manufacturer  on 
procurements  of  $25,000  or  less.  Also, 
small  business  manufacturers  will  have 
to  compete  on  certain  procurements 
with  small  nonmanufacturers  supplying 
products  of  large  manufacturers.  The 
lack  of  detailed  data  on  contracts  of 
$25,000  or  less  precludes  an  estimate  of 
the  number  of  small  nonmanufacturers 
and  small  manufacturers  this  rule  will 
affect.  However,  comments  on  the 
proposed  rule  suggest  that  a 
significantly  greater  number  of  small 
nonmanufacturers  will  be  impacted  by 
this  rule  than  small  manufacturers. 

(2)  Description  of  Potential  Benefits  of 
This  Rule 

The  benefits  of  this  rule  are  threefold. 
First,  small  business  nonmanufacturers 
will  maintain  the  same  procurement 
opportunities  for  contracts  of  $25,000 
and  below  as  they  had  under  small 
purchase  procedures.  Ahhough  the 
amount  of  contracting  cannot  be 
estimated,  it  does  represent  a  significant 
proportion  of  the  $7.9  billion  awarded 
to  small  businesses  under  small 
purchase  procedures  in  FY  1993. 
Second,  small  manufacturers  will  have 
the  same  or  greater  level  of  procurement 
opportunities  under  the  simplified 
acquisition  threshold  as  they  had  under 
small  business  set-aside  and  8(a) 
procurements  of  $25,000  to  $100,000. 
As  discussed  in  the  proposed  rule,  small 
manufacturers  have  received  over  $500 
million  annually  in  set-aside  and  8(a) 
contracts  within  this  dollar  range. 
Finally,  administrative  burdens  to  small 
nonmanufacturers  and  contracting 
officers  will  be  reduced  since  there  will 
be  no  need  to  determine  the  size  status 
of  a  manufacturing  source  on  thousands 
of  small-dollar  contracts. 

(3)  Description  of  Potential  Costs  of  This 
Rule 

SBA  believes  there  will  be  minimal 
costs  to  the  federal  government  by 
reserving  procurements  of  $25,000  or 
less  to  small  nonmanufacturers.  All 
small  business  set-aside  and  section  8(a) 
contracts  are  expected  to  be  awarded  at 
no  more  than  fair-market  value. 
Contracting  officers,  who  determine  that 
on  a  given  procurement  there  will  not 
be  two  or  more  small  businesses 
competitive  in  market  price,  quality  and 
delivery,  may  issue  an  unrestricted 
procurement.  Therefore,  there  should  be 


no  significant  increased  costs  to  the 
government. 

(4)  Description  of  the  Potential  Net 
Benefits  of  the  Rule 

SBA  believes  that  the  benefits  to  small 
business  exceed  any  costs  to  federal 
procurement  as  a  result  of  this  final 
rule.  In  the  May  26th  proposed  rule. 
SBA  expressed  its  belief  that  small 
business  opportunities  would  be  greater 
if  small  nonmanufacturers  were 
required  to  supply  the  product  of  a 
domestic  small  business  manufacturer. 
In  light  of  the  comments  received.  SBA 
has  concluded  that  small 
nonmanufacturers  participate  much 
more  significantly  in  small-dollar 
procurements  than  do  small 
manufacturers.  Thus,  the  net  benefits  of 
this  final  rule  to  small  dealers,  in  ternvs 
of  federal  contracting  opportunities  for 
small  business,  would  be  substantially 
greater  than  the  net  benefits  to  small 
manufacturers  from  the  proposed  rule. 

(5)  Legal  Basis  for  This  Rule 

The  legal  basis  for  this  rule  is  sections 
3(a),  5(a),  8(a)  and  15(a)  of  the  Small 
Business  Act,  15  U.S.C.  632(a), 
634(b)(6).  637(a)  and  644(a). 


(6)  Federal  Rules 

There  are  no  federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
final  rule.  SBA  has  exclusive  statutory 
jurisdiction  in  establishing  size 
standards.  In  establishing  the  $100,000 
threshold  for  simplified  acquisition 
procedures  under  which  all 
procurements  are  reserved  exclusively 
for  small  business.  FASA  did  not 
address  the  application  of  the 
nonmanufacturer  rule. 

(7)  Significant  Alternatives  to  This  Rule 
In  compliance  with  the  Regulatory 

Flexibility  Act.  SBA  considered  two 
alternatives  in  its  proposed  rule  of  May 
26.  1995.  One  alternative  is  the 
proposed  rule  itself,  which  would  have 
the  nonmanufacturer  rule  apply  to  all 
small  business  set-aside  and  section  8(a) 
procurements  over  $2,500.  In  proposing 
that  rule,  SBA  offered  and  requested 
comments  on  two  alternatives.  The 
proposed  rule,  together  with  the 
alternatives,  are  discussed  in  the 
"Supplementary  Information."  above. 
SBA  has  concluded  for  the  reasons  more 
fully  presented  above  to  adopt  the  y 
second  alternative. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  rule  does 
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nor  r),i\p  dny  leueraiisrii  iniplications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  121 

Ck)vemment  procurement, 
Government  property.  Grant  programs — 
business.  Individuals  with  disabilities, 
Loan  programs — business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  sections  3(a)  and 
5(b)(6)  of  the  Small  Business  Act.  15 
U.S.C.  632(a)  and  634(b)(6).  SBA  hereby 
revises  part  121  of  Title  13.  Code  of 
Federal  Regulations  (CFR),  to  read  as 
follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

Subpart  A— Size  EligibiRty  Provtsions  and 
Standards 

Provisions  of  General  Applicability 
Sec. 

121.101  What  are  SBA  size  standards? 

121.102  How  does  SBA  establish  size 
standards? 

121.103  What  is  affiliation? 

121.104  How  does  SBA  calculate  annual 
receipts? 

121.105  How  does  SBA  define  "business 
concern  or  concern"? 

121.106  How  does  SBA  calculate  number  of 
employees? 

121.107  How  does  SBA  determine  a 
concern's  "primary  industry"? 

121.108  What  are  the  penalties  for 
misrepresentation  of  size  status? 

Size  Standards  Used  to  Define  Small 
Business  Concerns 

121.201     What  size  standards  has  SBA 
identified  by  Standard  Industrial 
Classification  codes? 

Sire  Eligibility  Requirements  for  SBA 
Financial  Assistance 

121.301  What  size  standards  are  applicable 
to  financial  assistance  programs? 

121.302  When  does  SBA  determine  the  size 
status  of  an  applicant? 

121.303  What  size  procedures  are  used  by 
SBA  before  it  makes  a  formal  size 
determination? 

121.304  What  are  the  size  requirements  for 
refinancing  an  existing  SBA  loan? 

121.305  What  size  eligibility  requirements 
exist  for  obtaining  business  loans 
relating  to  particular  procurements? 

Size  Eligibility  Requirements  for 
Government  Procurement 

121.401  What  procurement  programs  are 
subject  to  size  determinations? 

121.402  What  size  standards  are  applicable 
to  procurement  assistance  programs? 


1  J  1  -luj     Arij  .sfA  iizt;  Li!jtcr:iuadtiuiis  and 
SIC  code  designations  binding  on 
parties? 

121.404  When  does  SBA  determine  the  size 
status  of  a  business  concern? 

121.405  May  a  business  concern  self-certify 
its  small  business  size  status? 

121.406  How  does  a  small  business  concern 
qualify  to  provide  manufactured 
products  under  small  business  set-aside 
or  MED  procurements? 

121.407  What  are  the  size  procedures  for 
multiple  item  procurements? 

121.408  What  are  the  size  procedures  for 
SBA's  Certificate  of  Competency 
Program? 

121.409  What  size  standard  applies  in  an 
unrestricted  procurement  for  Certificate 
of  Competency  purposes? 

121.410  What  are  the  size  standards  for 
SBA's  Section  8(d)  Subcontracting 
Program? 

121.41 1  What  are  the  size  procedures  for 
SBA's  Section  8(d)  Subcontracting 
Program? 

121.412  What  are  the  size  procedures  for 
partial  small  business  set-asides? 

Size  Eligibility  Requirements  for  Sales  or 
Lease  of  Government  Property 

121.501  What  programs  for  sales  or  leases 
of  Government  property  are  subject  to 
size  determinations? 

121.502  What  size  standards  are  applicable 
to  programs  for  sales  or  leases  of 
Government  property? 

121.503  Are  SBA  size  determinations 
binding  on  parties? 

121.504  When  does  SBA  determine  the  size 
status  of  a  business  concern? 

121.505  What  is  the  effect  of  a  self- 
certification? 

121.506  What  definitions  are  important  for 
sales  or  leases  of  Government-owned 
timber? 

121.507  What  are  the  size  standards  and 
other  requirements  for  the  purchase  of 
Government-owned  timber  (other  than 
Special  Salvage  timber)? 

121.508  What  are  the  size  standards  and 
other  requirements  for  the  purchase  of 
Government-owned  Special  Salvage 
Timber? 

121.509  What  is  the  size  standard  for 
leasing  of  Government  land  for  coal 
mining? 

121.510  What  is  the  size  standard  for 
leasing  of  Government  land  for  uranium 
mining? 

121.511  What  is  the  size  standard  for 
buying  Government-owned  petroleum? 

121.512  What  is  the  size  standard  for 
stockpile  purchases? 

Size  Eligibility  Requirements  for  the 
Minority  Enterprise  Development  (MED) 
Program 

121.601  What  is  a  small  business  for 
purposes  of  admission  to  SBA's  Minority 
Enterprise  Development  (MED)  Program? 

121.602  At  what  point  in  time  must  a  MED 
applicant  be  small? 


IJ  1.603     How  does  SBA  determine  whether 

a  Participant  is  small  for  a  particular 

MED  subcontract? 
121.604    Are  MED  Participants  considered 

small  for  purposes  of  other  SBA 

assistance? 

Size  Eligibility  Requirements  for  the  Small 
Business  Innovation  Research  (SBIR) 
Program 

121.701  What  SBIR  programs  are  subject  to 
size  determinations? 

121.702  What  size  standards  are  applicable 
to  the  SBIR  programs? 

121.703  Are  formal  size  determinations 
binding  on  parties? 

121.704  When  does  SBA  determine  the  size 
status  of  a  business  concern? 

121.705  Must  a  business  concern  self- 
certify  its  size  status? 

Size  Eligibility  Requirements  for  Paying 
Reduced  Patent  Fees 

121.801  May  patent  fees  be  reduced  if  a 
concern  is  small? 

121 .802  What  size  standards  are  applicable 
to  the  reduced  patent  fees  program? 

1 21.803  Are  formal  size  determinations 
binding  on  parties? 

121.804  When  does  SBA  determine  the  size 
status  of  a  business  concern? 

121.805  May  a  business  concern  self-certify 
its  size  status? 

Size  Eligibility  Requirements  for  Compliance 
With  Programs  of  Other  Agencies 

121.901  Can  other  Government  agencies 
obtain  SBA  size  determinations? 

121.902  What  size  standards  are  applicable 
to  programs  of  other  agencies? 

121.903  When  does  SBA  determine  the  size 
status  of  a  business  concern? 

Procedures  for  Size  Protests  and  Requests 
for  Formal  Size  Determinations 

121.1001  Who  may  initiate  a  size  protest  or 
a  request  for  formal  size  determination? 

121.1002  Who  makes  &  formal  size 
determination? 

121.1003  Where  should  a  size  protest  be 
filed? 

121.1004  What  time  limits  apply  to  size 
protests? 

121.1005  How  must  a  protest  be  filed  with 
the  contracting  officer? 

121.1006  When  will  a  size  protest  be 
referred  to  an  SBA  Government 
Contracting  Area  Office? 

121.1007  Must  a  protest  of  size  status  relate 
to  a  particular  procurement  and  be 
specific? 

121.1008  What  happens  after  SBA  receives 
a  size  protest  or  a  request  for  a  formal 
size  determination? 

121.1009  What  are  the  procedures  for 
making  the  size  determination? 

121.1010  How  does  a  concern  become 
recertified  as  a  small  business? 

Appeals  of  Size  Determinations  and  SIC 
Code  Designations 

1 2 1 . 1 101  Are  formal  size  determinations 
subject  to  ap[>eal? 

121.1102  Are  SIC  code  designations  subject 
to  appeal? 

1 2 1 . 1 1 03  What  are  the  procedures  for 
appealing  a  SIC  code  designation? 


Subpart  B     Other  Applicable  Provisions 

Waivers  ot  the  .NonmanulHi  turer  Rule  tor 
Classes  of  Products  anil  Individual  Contracts 

121.1201  What  is  the  Nonmanufacturer 
Rule? 

121.1202  When  will  a  waiver  of  the 
Nonmanufacturer  Rule  be  granted  for  a 
class  of  products? 

121.1203  When  will  a  waiver  of  the 
Nonmanufacturer  Rule  he  granted  for  an 
individual  contract? 

121.1204  What  are  the  procedures  for 
requesting  and  granting  waivers? 

121.1205  How  is  a  list  of  previously  granted 
class  waivers  obtained? 

Authority:  15  U.S.C.  632(a).  634(b)(6), 
637(a)  and  644(c);  and  Pub.  L.  102-486, 106 
Stat.  2776.  3133. 

Subpart  A—  Size  Eligibility  Provisions 
and  Standards 


Provisions  i ' 


\()|ili(  .ihilitv 


§121.101     Wnat  are  SBA  size  standards? 

SBA's  size  standards  define  whether  a 
business  entity  is  small  and,  thus, 
eligible  for  Government  programs  and 
preferences  reserved  for  "small 
business"  concerns.  Size  standards  have 
been  established  for  types  of  economic 
activity,  or  industry,  generally  under  the 
Standard  Industrial  Classification  (SIC) 
System.  The  SIC  System  is  described  in 
the  "Standard  Industrial  Classification 
Manual"  published  by  the  Office  of 
Management  and  Budget,  Executive 
Office  of  the  President,  and  sold  by  the 
U.S.  Government  Printing  Office, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
The  SIC  System  assigns  four-digit  SIC 
codes  to  all  economic  activity  within 
ten  major  divisions.  Section  121.201 
describes  the  size  standards  now 
established.  A  full  table  matching  a  size 
standard  with  each  four-digit  SIC  code 
is  also  published  annually  by  SBA  in 
the  Federal  Register. 

§12'  102     -tow  does  SBA  establish  size 
standards? 

ya)  SBA  considers  economic 
characteristics  comprising  the  structure 
of  an  industry,  including  degree  of 
competition,  average  firm  size,  start-up 
costs  and  entry  barriers,  and 
distribution  of  firms  by  size  It  also 
considers  technological  changes, 
competition  from  other  industries, 
growth  trends,  historical  activity  within 
an  industry,  unique  factors  occurring  in 
the  industi7  which  may  distinguish 
small  firms  from  other  firms,  and  the 
objectives  of  its  programs  and  the 
impact  on  those  programs  of  different 
size  standard  levels. 

(b)  As  part  of  its  review  of  a  size 
standard,  SBA  will  investigate  if  any 
concern  at  or  below  a  particular 
standard  would  be  dominant  in  the 


industry  SBA  will  take  into 
consideration  market  share  of  a  concern 
and  other  appropriate  factors  which 
may  allow  a  concern  to  exercise  a  major 
controlling  influence  on  a  national  basis 
in  which  a  number  of  business  concerns 
are  engaged.  Size  standards  seek  to 
ensure  that  a  concern  that  meets  a 
specific  size  standard  is  not  dominant  in 
its  field  of  operation. 

(c)  Please  address  any  requests  to 
change  existing  size  standards  or 
establish  new  ones  for  emerging 
industries  to  the  Assistant 
Administrator  for  Size  Standards,  Small 
Business  Administration,  409  3rd  Street, 
S  W  .  Washington,  D.C.  20416. 

§121.103    Wtiat  Is  affiliation? 

(a)  General  Principles  of  Affiliation. 
(1)  Concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both. 

(2)  SBA  considers  factors  such  as 
ownership,  management,  previous 
relationships  with  or  ties  to  another 
concern,  and  contractual  relationships, 
in  determining  whether  affiliation 
exists. 

(3)  Individuals  or  firms  that  have 
identical  or  substantially  identical 
business  or  economic  interests,  such  as 
family  members,  persons  with  common 
investments,  or  firms  that  are 
economically  dependent  through 
contractual  or  other  relationships,  may 
be  treated  as  one  party  with  such 
interests  aggregated. 

(4)  SBA  counts  the  receipts  or 
employees  of  the  concern  whose  size  is 
at  issue  and  those  of  all  its  domestic  and 
foreign  affiliates,  regardless  of  whether 
the  affiliates  are  organized  for  profit,  in 
determining  the  concern's  size. 

(b)  Exclusion  from  affiliation 
coverage.  (1)  Business  concerns  owned 
in  whole  or  substantial  part  by 
investment  companies  licensed,  or 
development  companies  qualifying, 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  are  not 
considered  affiliates  of  such  investment 
companies  or  development  companies. 

(2)  Business  concerns  owned  and 
controlled  by  Indian  Tribes,  Alaska 
Regional  or  Village  Corporations 
organized  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1601), 
Native  Hawaiian  Organizations,  or 
Community  Development  Corporations 
authorized  by  42  U.S.C.  9805  are  not 
considered  affiliates  of  such  entities,  or 
with  other  concerns  owned  by  these 
entities  solely  because  of  their  common 
owmership. 

(3)  Business  concerns  which  are  part 
of  an  SBA  approved  pool  of  concerns  for 


a  joint  program  of  research  and 
development  as  authorized  by  the  Small 
Business  Act  are  not  affiliates  of  one 
another  because  of  the  pool. 

(4)  Business  concerns  which  lease 
employees  from  concerns  primarily 
engaged  in  leasing  employees  to  other 
businesses  are  not  affiliated  with  the 
leasing  company  solely  on  the  basis  of 
a  leasing  agreement. 

(5)  For  financial,  management  or 
technical  assistance  under  the  Small 
Business  Investment  Company  program, 
an  applicant  concern  is  not  affiliated 
with  Uie  investors  listed  in  paragraphs 
(b)(5)(i)  through  (vi)  of  this  section  if  the 
investors  do  not  control  the  concern 
except  under  those  circumstances  set 
forth  in  §  107.865(c)  or  (d)  of  this 
chapter.  For  purposes  of  this  paragraph 
(b)(5),  "control"  is  determined  imder 

§  107.865  of  this  chapter. 

(i)  Venture  capital  operating 
companies,  as  defined  in  the  U.S. 
Department  of  Labor  regulations  found 
at29CFR2510.3-101(d); 

(ii)  Employee  benefit  or  pension  plans 
established  and  maintained  by  the 
Federal  government  or  any  state,  or  their 
political  subdivisions,  or  any  agency  or 
instrumentality  thereof,  for  the  benefit 
of  employees; 

(iii)  Employee  benefit  or  pension 
plans  within  the  meaning  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  (29  U.S.C. 
lOOl.etseq.); 

(iv)  Charitable  trusts,  foundations, 
endowments,  or  similar  organizations 
exempt  from  Federal  income  taxation 
under  section  501(c)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (26 
U.S.C.  501(c)); 

(v)  Investment  companies  registered 
under  the  Investment  Company  Act  of 
1940,  as  amended  (1940  Act)  (15  U.S.C. 
80a- 1,  et  seq.y,  and 

(vi)  Investment  companies,  as  defined 
under  the  1940  Act,  which  are  not 
registered  under  the  1940  Act  because 
they  are  beneficially  owned  by  less  than 
100  persons,  if  the  company's  sales 
literature  or  organizational  documents 
indicate  that  its  principal  purpose  is 
investment  in  securities  rather  than  the 
operation  of  commercial  enterprises. 

(6)  A  protege  firm  is  not  an  affiliate  of 
a  mentor  firm  solely  because  the  protege 
firm  receives  assistance  from  the  mentor 
firm  under  Federal  Mentor-Protege 
programs. 

(c)  Affiliation  based  on  stock 
ownership.  (1)  A  person  is  an  affiliate  of 
a  concern  if  the  person  owns  or 
controls,  or  has  the  power  to  control  50 
percent  or  more  of  its  voting  stock,  or 
a  block  of  stock  which  affords  control 
because  it  is  large  compared  to  other 
outstanding  blocks  of  stock. 


UMI 
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i^'i  It  ivvu  or  iiiure  p«rsoas  each  owns, 
controls  or  has  the  power  to  control  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  with  minority  holdings  that  are 
equal  or  approximately  equal  in  size, 
but  the  aggregate  of  these  minority 
holdings  is  large  as  compared  with  any 
other  stock  holding,  each  such  person  is 
presumed  to  be  an  affiliate  of  the 
concern. 

(d)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Since  stock 
options,  convertible  debentures,  and 
agreements  to  merge  (including 
agreements  in  principle)  affect  the 
power  to  control  a  concern,  SBA  treats 
them  as  though  the  rights  granted  have 
been  exercised  (except  that  an  affiliate 
cannot  use  them  to  appear  to  terminate 
control  over  another  concern  before  it 
actually  does  so).  SBA  gives  present 
effect  to  an  agreement  to  merge  or  sell 
stock  whether  such  agreement  is 
unconditional,  conditional,  or  finalized 
but  unexecuted.  Agreements  to  open  or 
continue  negotiations  towards  the 
possibility  of  a  merger  or  a  sale  of  stock 
at  some  later  date  are  not  considered 
"agreements  in  principle"  and,  thus,  are 
not  given  present  effect. 

(e)  Affiliation  based  on  common 
management.  AffiUation  arises  where 
one  or  more  officers,  directors  or  general 
partners  controls  the  board  of  directors 
and/or  the  management  of  another 
concern. 

(0  Affiliation  based  on  joint  venture 
arrangements.  (1)  Parties  to  a  joint 
venture  are  affiliates  if  any  one  of  them 
seeks  SBA  financial  assistance  for  use  in 
connection  with  the  joint  venture. 

(2)  Concerns  bidding  on  a  particular 
procurement  or  property  sale  as  joint 
venturers  are  affiliated  with  each  other 
with  regard  to  performance  of  that 
contract. 

(3)  A  contractor  and  subcontractor  are 
treated  as  joint  venturers  if  the 
ostensible  subcontractor  will  perform 
primary  and  vital  requirements  of  a 
contract  or  if  the  prime  contractor  is 
unusually  reliant  upon  the  ostensible 
subcontractor.  All  requirements  of  the 
contract  are  considered  in  reviewing 
such  relationship,  including  contract 
management,  technical  responsibilities, 
and  the  percentage  of  subcontracted 
work. 

(4)  For  size  purposes,  a  concern  must 
include  in  its  revenues  its  proportionate 
share  of  joint  venture  receipts. 

(g)  Affiliation  based  on  franchise  and 
license  agreements.  The  restraints 
imposed  on  a  franchisee  or  licensee  by 
its  franchise  or  license  agreement 
relating  to  standardized  quality, 
advertising,  accounting  format  and  other 
similar  provisions,  generally  will  not  be 


considered  in  determining  whether  the 
franchisor  or  licensor  is  affiliated  with 
the  franchisee  or  licensee  provided  the 
franchisee  or  licensee  has  the  right  to 
profit  from  its  efforts  and  bears  the  risk 
of  loss  commensurate  with  ownership. 
Affiliation  may  arise,  however,  through 
other  means,  such  as  common 
ownership,  common  management  or 
excessive  restrictions  upon  the  sale  of 
the  franchise  interest. 

§  1 21 . 1 04    How  does  SBA  calculate  annual 
receipts? 

(a)  Definitions.  In  determining  annual 
receipts  of  a  concern: 

(1)  Receipts  means  "total  income"  (or 
in  the  case  of  a  sole  proprietorship, 
"gross  income")  plus  the  "cost  of  goods 
sold"  as  these  terms  are  defined  or 
reported  on  Internal  Revenue  Service 
(IRS)  Federal  tax  return  forms  (Form 
1120  for  corporations:  Form  1120S  for 
Subchapter  S  corporations;  Form  1065 
for  partnerships:  and  Form  1040, 
Schedule  F  for  farm  or  Schedule  C  for 
other  sole  proprietorships).  However, 
the  term  receipts  excludes  net  capital 
gains  or  losses,  taxes  collected  for  and 
remitted  to  a  taxing  authority  if 
included  in  gross  or  total  income, 
proceeds  from  the  transactions  between 
a  concern  and  its  domestic  or  foreign 
affiliates  (if  also  excluded  from  gross  or 
total  income  on  a  consolidated  return 
filed  with  the  IRS),  and  amounts 
collected  for  another  by  a  travel  agent, 
real  estate  agent,  advertising  agent,  or 
conference  management  service 
provider. 

(2)  Completed  fiscal  year  means  a 
taxable  year  including  any  short  period. 
Taxable  year  and  short  period  have  the 
meaning  attributed  to  them  by  the  IRS. 

(3)  Unless  otherwise  defined  in  this 
section,  all  terms  shall  have  the 
meaning  attributed  to  them  by  the  IRS. 

(b)  Period  of  measurement.  (1)  Annual 
receipts  of  a  concern  which  has  been  in 
business  for  3  or  more  completed  fiscal 
years  means  the  receipts  of  the  concern 
over  its  last  3  completed  fiscal  years 
divided  by  three. 

(2)  Annual  receipts  of  a  concern 
which  has  been  in  business  for  less  than 
3  complete  fiscal  years  means  the 
receipts  for  the  period  the  concern  has 
been  in  business  divided  by  the  number 
of  weeks  in  business,  multiplied  by  52. 

(3)  Armual  receipts  of  a  concern 
which  has  been  in  business  3  or  more 
complete  fiscal  years  but  has  a  short 
year  as  one  of  those  years  means  the 
receipts  for  the  short  year  and  the  two 
full  fiscal  years  divided  by  the  number 
of  weeks  in  the  short  year  and  the  two 
full  fiscal  years,  multiplied  by  52. 

(c)  Use  of  information  other  than  the 
Federal  tax  return.  Where  other 


intormation  gives  SBA  reason  to  regard 
Federal  Income  Tax  returns  as  false, 
SBA  may  base  its  size  determination  on 
such  other  information. 

(d)  Annual  receipts  of  affiliates.  (1)  If 
a  concern  has  acquired  an  affiliate  or 
been  acquired  as  an  aiBliate  during  the 
applicable  averaging  period  or  before 
small  business  self-certification,  the 
annual  receipts  in  determining  size 
status  include  the  receipts  of  ^th  firms. 
Furthermore,  this  aggregation  applies 
for  the  entire  applicable  period  used  in 
computing  size  rather  than  only  for  the 
period  after  the  affiliation  arose. 
Receipts  are  determined  for  the  concern 
and  its  affiliates  in  accordance  with 
paragraph  (b)  of  this  section  even 
though  this  may  result  in  different 
periods  being  used  to  calculate  annual 
receipts. 

(2)  The  annual  receipts  of  a  former 
affiliate  are  not  included  as  annual 
receipts  if  affiliation  ceased  before  the 
date  used  for  determining  size.  This 
exclusion  of  annual  receipts  of  a  former 
affiliate  applies  during  the  entire  period 
used  in  computing  size,  rather  than  only 
for  the  period  after  which  the  affiliation 
ceased  . 

§  121.105    How  does  SBA  define  "business 
concern  or  concern"? 

(a)  A  business  concern  eligible  for 
assistance  from  SBA  as  a  small  business 
is  a  business  entity  organized  for  profit, 
with  a  place  of  business  located  in  the 
United  States,  and  which  operates 
primarily  within  the  United  States  or 
which  makes  a  significant  contribution 
to  the  U.S.  economy  through  payment  of 
taxes  or  use  of  American  products, 
materials  or  labor. 

(b)  A  business  concern  may  be  in  the 
legal  form  of  an  individual 
proprietorship,  partnership,  limited 
liability  company,  corporation,  joint 
venture,  association,  trust  or 
cooperative,  except  that  where  the  form 
is  a  joint  venture  there  can  be  no  more 
than  49  percent  participation  by  foreign 
business  entities  in  the  joint  venture. 

(c)  A  firm  will  not  be  treated  as  a 
separate  business  concern  if  a 
substantial  portion  of  its  assets  and/or 
liabilities  are  the  same  as  those  of  a 
predecessor  entity.  In  such  a  case,  the 
annual  receipts  and  employees  of  the 
predecessor  will  be  taken  into  account 
in  determining  size. 

§  1 21 . 1 06    How  does  SBA  calculate  number 
of  employees? 

(a)  Employees  counted  in  determining 
size  include  all  individuals  employed 
on  a  full-time,  part-time,  temporary,  or 
other  basis.  SBA  will  consider  the 
totality  of  the  circumstances,  including 
factors  relevant  for  tax  purposes,  in 


determining  whether  individuals  are 
employees  of  the  concern  in  question. 

(b)  Where  the  size  standard  is  number 
of  employees,  the  method  for 
determining  a  concern's  size  includes 
the  following  principles: 

(1)  The  average  number  of  employees 
of  the  concern  is  used  (including  the 
employees  of  its  domestic  and  foreign 
affiliates)  based  upon  numbers  of 
employees  for  each  of  the  pay  periods 
for  the  preceding  completed  1 2  calendar 
months. 

(2)  Part-time  and  temporary 
employees  are  counted  the  same  as  full- 
time  employees. 

(3)  If  a  concern  has  not  been  in 
business  for  12  months,  the  average 
number  of  employees  is  used  for  each  of 
the  pay  periods  during  which  it  has 
been  in  business. 

(4)  The  treatment  of  employees  of 
former  affiliates  or  recently  acquired 
affiliates  is  the  same  as  for  size 
determinations  using  annual  receipts  in 
§  121.104(d). 


§121107     How  does  SBA  determmea 

concern  s    primary  ■ndusi^>    "^ 

In  determining  the  primary  industry 
in  which  a  concern  or  a  concern 
combined  with  its  affiliates  is  engaged, 
SBA  considers  the  distribution  of 
receipts,  employees  and  costs  of  doing 
business  among  the  different  industries 
in  which  business  operations  occurred 
for  the  most  recently  completed  fiscal 
year.  SBA  may  also  consider  other 
factors,  such  as  the  distribution  of 
patents,  contract  awards,  and  assets. 

§  121.108     Wrat  a'e  ^he  .jf-.aities  for 
misrepresentatiof'  o'  sas  status? 

In  addition  to  other  laws  which  may 
be  applicable,  section  16(d)  of  the  Small 
Business  Act,  15  U.S.C.  645(d),  provides 
severe  criminal  penalties  for  knowingly 
misrepresenting  the  small  business  size 
status  of  a  concern  in  connection  with 
procurement  programs.  Section  16(a)  of 
the  Act  also  provides,  in  part,  for 
criminal  penalties  for  knowangly 
making  false  statements  or 
misrepresentations  to  SBA  for  the 
purpose  of  influencing  in  any  way  the 
actions  of  the  Agency. 

Size  Standards  by  SIC  Industry 


Size  Standards  Used  To  Define  Small 
Business  Ck)ncems 

§  121 .201    What  size  standards  has  SBA 
identified  by  Standard  Industrial 
Classification  codes? 

The  size  standards  described  in  this 
section  apply  to  all  SBA  programs 
unless  otherwise  specified.  The  size 
standards  themselves  are  expressed 
either  in  number  of  employees  or 
annual  receipts  in  miUions  of  dollars, 
unless  otherwise  specified.  The  number 
of  employees  or  annual  receipts 
indicates  the  maximum  allowed  for  a 
concern  and  its  affiliates  to  be 
considered  small.  The  following  is  a 
listing  of  size  standards  for  industries 
under  the  SIC  System.  Size  standards 
are  listed  by  Division  and  apply  to  all 
industries  in  that  Division  except  those 
specifically  listed  with  separate  size 
standards  for  a  specific  two-digit  major 
group  or  four-digit  industry  code.  The 
industry  code  applicable  to  an  industry 
that  caimot  be  otherwise  classified  will 
be  SIC  code  9999,  Nonclassifiable 
Establishments,  wi\h  a  corresponding 
size  standard  of  $5.0  million  in  armual 
receipts. 


SIC  code  and  description 


iS  ON  A— AGRICULTURE 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


UMI 


MAJOR  GROUP  01— AGRICULTURAL  PRODUCTION  CROPS  

MAJOR  GROUP  02— LIVESTOCK  AND  ANIMAL  SPECIALTIES  

Except: 

021 1     Beef  Cattle  Feedlots  (Custom) - 

0252    Chicken  Eggs  - • • 

MAJOR  GROUP  07— AGRICULTURAL  SERVICES • • 

MAJOR  GROUP  08— FORESTRY  

MAJOR  GROUP  09— FISHING,  HUNTING,  AND  TRAPPING  • 

DIVISION  B— MININ 

MAJOR  GROUP  10— METAL  MINING •■ 

MAJOR  GROUP  13— OIL  AND  GAS  EXTRACfioN  AND  MAJOR^  AND  QUARRY'iNG  OF  NON 

METALLIC  MINERALS,  EXCEPT  FUELS. 
EXCEPT: 

T081     Metal  Mining  Services 

1241     Coal  Mining  Services 

1382    Oil  and  Gas  Field  Exploration  Services  

1389    Oil  and  Gas  Field  Services.  NEC 

1481     Nonmetallic  Minerals  Services,  Except  Fuels - 

DiVfSCN  C— CONSTRUCTION 

MAJOR  GROUP  15— GENERAL  BUILDING  CONTRACTORS  

MAJOR  GROUP  16— HEAVY  CONSTRUCTION.  NON  BUILDING  

EXCEPT; 

1629  (Part)        Dredging  and  Surface  Cleanup  Activities 

MAJOR  GROUP  17— CONSTRUCTION— SPECIAL  TRADE  CONTRACTORS  

DIVISION  D— <yiANUFACTURING,»  

EXCEPT: 

2032    Canned  Specialties 


SI  7.0 

SI  7.0 

SI  3.5' 

S7.0 

500 

1,000 
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UMI 


Size  Standards  by  SIC  Industry— Conunuea 


SIC  cxxje  and  dtocnptKxi 


2033 

2043 

2046 

2052 

2062 

2063 

2076 

2079 

2085 

2111 

2211 

2261 

2295 

2296 

2611 

2621 

2631 

2656 

2657 

2812 

2813 

2816 

2819 

2821 

2822 

2823 

2824 

2833 

2834 

2841 

2865 

2869 

2873 

2892 

2911 

2952 

3011 

3021 

3211 

3221 

3229 

3241 

3261 

3275 

3292 

3296 

3297 

3312 

3313 

3315 

3316 

3317 

3331 

3334 

3339 

3351 

3353 

3354 

3355 

3356 

3357 

3398 

3399 

3411 

3431 

3482 

3483 

3484 

3511 


Canned  Fruits,  Vegetai3les.  Preserves.  Jams  and  Jellies 

Cereal  Breaklast  Foods 

Wet  Com  Miling  

Cook)es  and  Crackers _ 

Cane  Sugar  Refining „ 

Beet  Su(^ 


Vegetable  Oil  Mills.  Except  Com,  Cottonseed,  and  Soytjean  

Shortening.  Tatt©  Oils,  Marganne,  and  Other  EdUe  Fats  and  CWs,  N.E.C 

DtsfeHed  and  Blended  Liquors 

Ogarenes  _ !!".""."!!!!."."." 

Broadwoven  Falxic  Mills,  Cotton !...'"."!.."!"!!™!!!! 

Finishers  ol  Broadwoven  Fabrics  of  Cotton 1.........". 

Coated  Fatxics.  Not  Rubberized „ ™"."™!"!!"..." 

Tire  Cord  and  Fabrics  _ 

Pulp  Mills 


Paper  Mills  

Papertxiard  Mills „ "!!!!!.."!.."!!!!"!!."!!! 

Sanitary  Food  Containers,  Except  Folding  _ '"''"""Z"'"Z'"1 

Folding  Paperboard  Boxes,  Including  Sanitary 

Akaies  arxl  Chlorine „ 

Industrial  Gases „ "!!!!!!!."."."!!!!!."!.."."! 

Irxjrganic  Pigments !!.."."!!!."!™ 

Industrial  Inorganic  Chemicals,  N.E.C  """""!"""!""""""""!!""" 

Plastics  Materials,  Synthetic  Resins,  and  Nonvulcanizable  Elastomers  ........ 

Synthetic  RutDber  (Vulcanizabte  Elastomers) 

Cellulosic  Manrriade  Fibers  „ !.""!!!""""™. 

Manmade  Organic  Fibers.  Except  Cellulosic 

Medicinal  Chemicals  and  Botanical  Products 

Pharmaceutical  Preparations 

Soap  and  Ottier  Detergents.  Except  Specialty  Cleaners 

Cyclic  Organic  Crudes  and  Intennediates,  and  Organic  Dyes  and  Pigments 

Industrial  Organic  Chemicals,  N.E.C 

Nitrogenous  Fertilizers „ !!!!!."."!!!!!."!."!!!.! 

Explosives 


Petroleum  Refining  

Asphalt  Felts  and  Coatings  

Tires  and  Inner  Tubes 

Rubt)er  arxf  Plastics  Footwear 
Flat  Glass  


Glass  Containers  

Pressed  and  Blown  Glass  and  Glassware,  N.E.C  ...!.!!™!.""!!!""."...."..."."."""". 

Cement,  Hydraulic  „ 

Vitreous  China  Plumbing  Fixtures  and  China  arid  Eartiwn¥rare  Rttirim  arid  Bat^ 

Gypsum  Products  

Asbestos  Products _ !!!™™!!™!!!^I!!!!I 

Mineral  Wool '""""'""'". 

Nonclay  Refractories  _'^^ 

Steel  WorVs.  Blast  Furnaces  (Including  Coke  Ovens),  and  Rolling  Mills 

Electrometallurgical  Products,  Except  Steel  !.!!.."!!!!!!" 

Steel  Wiredrawing  and  Steel  Nails  and  Spikes  !1"!!."!!."!";!."!!!! 

Cold-Rolled  Steel  Sheet,  Strip,  and  Bars ™!Z""!. 

Steel  Pipe  and  Tubes .".""""""."."!.""."!!...."."!]."!!."!!! 

Pnmary  Smelting  arxl  Refining  of  Copper  !."""!!"!!!""!.." 

Primary  Production  of  Aluminum ."''"'". 

Primary  Smelting  and  Refining  of  Nonferrous  Metals.  Except  Copper  and  Aluriinuni "!!!!!"!!!!"!. 

Roiling,  Drawing,  and  Extruding  of  Copper 

Aluminum  Sheet,  Plate,  and  Foil 1"."!!»"!!."™!!!."."!."!!!!!!!!!!!!!."!!!" 

Aluminum  Extruded  Products !!!!!."!.."!!!.."!!!!!!!!!!." 

Aluminum  Rolling  and  Drawing.  N.E.C  '."""""*"""*"""""""""""!!!!"."!"" 

Rolling.  Drawing,  and  ExtnxJing  of  Nonfen^ous  Metals,  Except  Copper  and  Alumirium 

Drawing  and  Insulating  of  Nonferrous  Wire 

Metal  Heat  Treating .........."........... 

Primary  Metal  Products,  N.E.C  !!."!..""."!..".."."". 

Metal  Cans  


Enameled  Iron  and  Metal  Sanitary  Ware 

Srrfall  Arms  Ammunition 

Ammunition.  Except  for  Small  Arms  .................. 

Small  Arms  """"""""" 

Steam.  Gas.  and  Hydraulic  Turbines,  and  Turbine  Generator  Set  Units 


Size  Standards  by  SIC  Industry— Continued 


Size  starvjards  in 

numt)er  of  emptoy- 

ees  or  millions  of 

dollars 


5003 

1.000 

750 

750 

750 

750 

1.000 

750 

750 

1,000 

1.000 

1,000 

1,000 

1,000 

750 

750 

750 

750 

750 

1.000 

1.000 

1.000 

1,000 

750 

1,000 

1,000 

1,000 

750 

750 

750 

750 

1,000 

1,000 

750 
1,500* 

750 

1,000* 

1,000 

1,000 

750 

750 

750 

750 

1,000 

750 

750 

750 

1.000 

750 

1,000 

1,000 

1.000 

1,000 

1,000 

750 

750 

750 

750 

750 

750 

1,000 

750    • 

750 

1,000 

750 

1.000 

1,500 

1.000 

1.000 


3519 

3531 

3537 

3562 

3571 

3572 

3575 

3577 

3578 

3585 

3612 

3613 

3621 

3624 

3625 

3631 

3632 

3633 

3634 

3635 

3641 

3651 

3652 

3661 

3663 

3669 

3671 

3692 

3694 

3695 

3699 

3711 

3714 

3716 

3721 

3724 

3728 

3731 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


3743 
3761 
3764 
3769 
3795 
3812 
3996 


Internal  Combustion  Engines,  N.E.C  : 

Construction  Machinery  and  Equipment  

Industrial  Trucks,  Tractors,  Trailers,  and  Stackers  

Ball  and  Roller  Bearings 

Electronic  Computers  - " 

Computer  Storage  Devices  

Computer  Terminals  

Computer  Peripheral  Equipment,  N.E.C  

Calculating  and  Accounting  Machines,  Except  Electronic  Computers  •■•••••• ••■••••• 

Air-Conditioning  and  Warm  Air  Heating  Equipment  and  Commercial  and  Industrial  Refrigeration  Equipment  ... 

Power,  Distribution,  and  Specialty  Transformers  

Switchgear  and  Switchtx)ard  Apparatus  

Motors  and  Generators  

Cartwn  and  Graphite  Products  • 

Relays  and  Industrial  Controls  

Household  Cooking  Equipment 

Household  Refrigerators  and  Home  and  Farm  Freezers  , 

Household  Laundry  Equipment  - 

Electronic  Housewares  and  Fans  • 

Househiold  Vacuum  Cleaners •> 

Electric  Lamp  Bulbs  and  Tubes  

Household  Audio  and  Video  Equipment  

Phonograph  Records  and  Prerecorded  Audio  Tapes  and  Disks 

Telephone  and  Telegraph  Apparatus 

Radio  and  Television  Broadcasting  and  Communications  Equipment 

Communications  Equipment,  N.E.C 

Electron  Tubes  • 

Primary  Batteries,  Dry  and  Wet  

Electrical  Equipment  for  Internal  Combustion  Engines ;••• 

Magnetic  and  Optical  Recording  Media  

Electrical  Machinery,  Equipment,  and  Supplies,  N.E.C  

Motor  Vehicles  and  Passenger  Car  Bodies 

Motor  Vehicle  Parts  and  Accessones  

Motor  Homes 

Aircraft  

Aircraft  Engines  and  Engine  Parts • • • 

Aircraft  Parts  and  Auxiliary  Equipment,  N.E.C •• 

Shipbuilding  and  Repair  of  Nuclear  Propelled  Ships  

Shipbuilding  of  Nonnuclear  Propelled  Ships  and  Nonpropelled  Ships  .^ ••■.•• [ri^c^'Z 

Ship  Repair  (Including  Overhauls  and  Conversions)  Performed  on  NonnUclear  Propelled  and  Nonpropelled  Ships 

East  of  the  108  Meridian.  ^       „  ^      ^  .,  „  m  ct-,^ 

Ship  Repair  (Including  Overhauls  and  Conversion)  Performed  on  Nonnuclear  Propelled  and  Nonpropelled  Ships 

West  of  the  108  Meridian. 

Railroad  Equipment  

Guided  Missiles  and  Space  Vehicles •■ : 

Guided  Missile  and  Space  Vehicle  Propulsion  Units  and  Propulsion  Units  Parts  

Guided  Missile  and  Space  Vehicle  Parts  and  Auxiliary  Equipment,  N.E.C 

Tanks  and  Tank  Components  - 'V',"",' Ill 

Search,  Detection,  Navigation,  Guidance,  Aeronautical,  and  Nautical  Systems  and  Instruments  

Linoleum,  Asphalted-Feil-Base.  and  other  Hard  Surface  Floor  Coverings,  N.E.C 


1,000 

750 

750 

750 

1,000 

1.000 

1.000 

1.000 

1.000 

750 

750 

750 

1.000 

750 

750 

750 

1,000 

1,000 

750 

750 
1,000 

750 

750 

1,000 

750 

750 

750 

1,000 

750 

1,000 

750 

1,000 

750 

1,000 

1,500 

1,000 

1,000» 

1,000 

1,000 

1,000 

1.000 

1.000 

1.000 

1,000 

1,000 

1,000 

750 

750 


DIVISION  E-TRANSPORTATION.  COMMUNICATIONS  ELECTRIC,  GAS.  AND  SANITARY  SERVICES 


MAJOR  GROUP  40-RAILROAD  TRANSPORTATION  .; 

EXCEPT: 

4013    Railroad  Switching  and  Terminal  Establishments ^V"V;;'w";:,',^nroecki^cQ  tdamc" 

MAJOR  GROUP  41-LOCAL  AND  SUBURBAN  TRANSIT  AND  INTERURBAN  HIGHWAY  AND  PASSENGER  TRANS- 

PORTATION 
MAJOR  GROUP  42-MOTOR  FREIGHT  TRANSPORTATION  AND  WAREHOUSING  

EXCEPT: 

4212  (Part)    Gartsage  and  Refuse  Collection,  Without  Disposal  

4231    Terminal  and  Joint  Terminal  Maintenance  Facilities  for  Motor  Freight  Transportation  

MAJOR  GROUP  44— WATER  TRANSPORTATION  

EXCEPT: 

4491  Manne  Cargo  Handling  

4492  Towing  and  Tugboat  Senrices 

4493  Marinas 

4499  Water  Transportation  Services,  N.E.C 

—Offshore  Marine  Water  Transportation  Sen/ices ' 


1500 

500 
S5.0 

S18.5 

S6.0 
S5.0 
500 

SI  8.5 

S5.0 

$5.0 

$5.0 

$20.5 
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Size  Standards  by  SIC  Industry— Continued 


SIC  code  and  descnption 


MAJOR  GROUP  45— TRANSPORTATION  BY  AIR  

EXCEPT: 

4622    Air  Transportation,  Nonscheduled , 

—Offshore  Manne  Air  Transportation  Services  

4581     Airports,  Flying  Fields,  and  Airport  Terminal  Sendees 

MAJOR  GROUP  46— PIPELINES.  EXCEPT  NATURAL  GAS 

EXCEPT: 

4619    Pipelines,  N.E.C 

MAJOR  GROUP  47— TRANSPORTATION  SERVICES 

EXCEPT: 

4724    Travel  Agerxaes 

4731    Anangement  of  Transportation  o(  Freight  and  Cargo 

4783    Pacicing  and  Crating  

MAJOR  GROUP  48— COMMUNICATIONS. 

4812    Radwtelephone  Communtcations 

Telephone  Communtcations,  Except  Radiotelephone  

Telegraph  and  <M\er  Message  Communications  

Radio  Broadcasting  Statwns  

Television  Broadcasting  StatKXis  

Cabie  and  Other  Pay  Television  Sen/ices  _ 

Communications  Services,  N.E.C 

MAJOR  GROUP  49— ELECTRIC,  GAS,  AND  SANITARY  SERVICES 
EXCEPT: 

4911     Electric  Services  


4813 
4822 
4832 
4833 
4841 
4899 


Size  standards  in 

number  of  errploy- 

ees  or  millions  of 

dollars 


4924    Natural  Gas  Distribution  _.... 

4953    Refuse  Systems  

4961     Steam  and  Air-Corxlitiontng  Supply 


DIVISION  F— WHOLESALE  TRADE 


(Not  Applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall 
be  used  for  purposes  of  Government  procurement  of  supplies.) 


DIVISION  G—flETAIL  TRADE  

(Not  Applicable  to  Government  procurement  of  supplies  The  nonmanufacturer  size  standard  of  500  employees  shall 
be  used  for  purposes  of  Government  pxocurement  of  supplies.) 


5271 
5311 
5331 
5411 
5511 
5521 
5541 
5599 

5611 
5621 
5651 
5661 
5722 
5731 
5734 
5812 
5961 
5983 


Mobile  Home  Dealers 

Department  Stores  

Variety  Stores  

Grocery  Stores  

Motor  Vehicle  Dealers  (New  and  Used) 

Motor  Vehicle  Dealers  (Used  Only)  

Gasoline  Service  Stations  

Automobile  Dealers,  N.E.C 

— Aircraft  Dealers.  Retail  

Mens  and  Boys'  Clothing  arxl  Accessory  Stores 

Women's  Clothing  Stores 

Family  Clothing  Stores  

Shoe  Stores 

Household  Appliance  Stores 

Radio,  Television,  and  Consumer  Electronics  Stores 

Computer  and  Computer  Software  Stores 

(Part)  Food  Service,  Institutional 

Catalog  and  Mail-Order  Houses , 

Fuel  Oil  Dealers 


1500 

1500 
$20.5 
$5.0 
1500 

$25.0 
$5.0 

$1.06 
$18.5 
$18.5 

1,500 

1,500 

$5.0 

$5.0 

$10.5 

$11.0 

$11.0 

$5.0 

4  million  megawatt 

hrs. 
500 
$6.0 
$9.0 


100 


$5.0 


DIVISION  H— FINANCE.  INSURANCE.  AND  REAL  ESTATE 


EXCEPT: 

6021-6082    National  and  Commercial  Banks.  Savings,  Institutions  and  Credit  Unions 


8331     Fire.  Manne,  and  Casualty  Insurance  

6515  (Part)    Leasing  of  Building  Space  to  Federal  Government  by  Owners 
6531     Real  Estate  Agents  and  Managers  


DIVISION  I— SERVICES 


EXCEPT: 


$9.5 

$20.0 

$8.0 

$20.0 

$21.0 

$17.0 

$6.5 

$6.0 

$7.5 

$6.5 

$6.5 

$6.5 

$6.5 

$6.5 

$6.5 

$6.5 

$15.0 

$18.5 

$9.0 


$5.0 


$100  Million  in  as- 
sets^ 
1,500 
$15.08 
$1.5« 


$5.0 


UMI 


Size  Standards  by  SIC  Industry— Continued 


Power  Laundries,  Family  and  Commercial  

Linen  Supply 

Orycleaning  Plants,  Except  Rug  Cleaning  • 

Carpet  and  Upholstery  Cleaning  

Industries  Launderers 

Advertising  Agencies  

Outdoor  Advertising  Services 

Radio,  Television,  and  Publishers'  Advertising  Representatives  

Advertising,  N.E.C 

Building  Cleaning  and  Maintenance  Sen/ices,  N.E.C -. 

Computer  Programming  Sen/ices  

Prepacl<aged  Software  

Computer  Integrated  Systems  Design  • 

Computer  Processing  and  Data  Preparation  and  Processing  Services 

Information  Retrieval  Services  '• 

Computer  Facilities  Management  Services 

Computer  Rental  and  Leasing  • 

Computer  Maintenance  and  Repair  

Computer  Related  Services,  N.E.C - 

Detective,  Guard,  and  Armord  Car  Services  - '■ 

Security  Systems  Services 

.    Business  Services,  N.E.C  

Map  Drafting  Services,  Mapmaking  (Including  Aerial)  and  Photogrammetric  Mapping  Services  

7513    Tnjck  Rental  and  Leasing  Without  Drivers  

Passenger  Car  Rental  •.- 

Passenger  Car  Leasing • 

Tire  Retreading  and  Repair  Shops  

Repair  Shops  and  Related  Sen/ices,  N.E.C  

Motion  Picture  and  Video  Tape  Production  • 

Services  Allied  to  Motion  Picture  Production  - 

Motion  Picture  and  Video  Tape  Distribution  v 

(Part)  Flight  Training  Services 

Engineering  Services 

Military  and  Aerospace  Equipment  and  Military  Weapons ••••••• • ••••"""• 

Contracts  and  Subcontracts  for  Engineering  Sen/ices  Awarded  Under  the  National  Energy  Policy  Act  of  1992 
Marine  Engineering  and  Naval  Architecture 

8712  Architectural  Services  (Other  Than  Naval) • 

8713  Surveying  Services 

8721    Accounting.  Auditing,  and  Bookkeeping  Services - 

8731     Commercial  Physical  and  Biological  Research 


7211 

7213 

7216 

7217 

7218 

7311 

7312 

7313 

7319 

7349 

7371 

7372 

7373 

7374 

7375 

7376 

7377 

7378 

7379 

7381 

7382 

7389 


Size  standards  in 
number  of  employ- 
ees or  millk)ns  of 
dollars 


7514 
7515 
7534 
7699 
7812 
7819 
7822 
8299 
8711 


Aircraft 


Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engines  and  Engine  Parts •• 

Space  Vehcles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulsion  Units  Parts,  and  their  Auxiliary 
Equipment  and  Parts. 

8741  (Part)    Conference  Management  Services ,• 

8744    Facilities  Support  Management  Services 

Base  Maintenance  • 

Environmental  Remediation  Servces - • 


SI  0.5 

$10.5 

$3.5 

$3.5 

$10.0 

S5.06 

S5.06 

$5.06 

$5.06 

$12.0 

$18.0 

$18.0 

SI  8.0 

$18.0 

$18.0 

S18.0 

$18.0 

$18.0 

$18.0 

$9.0 

$9.0 

$5.0 

$3.5 

$18.5 

$18.5 

$18.5 

$10.5 

$5.09 

$21.5 

$21.5 

$21.5 

$18.5 

$2.5 

$20.0 

$20.0 

Si  3.5 

$2.5 

$2.5 

$6.0 

500'° 

1.500 

1.000 

1.000 

$5.06 
S5.01' 
S20.0'2 
500^3 


Footnotes: 


'"sic  code"  1629— Dredging:  To  be  considered  small  for  purposes  of  Government  procurement,  a  firm  must  perform  at  least  40  percent  of  the 
volume  dredged  with  its  own  equipment  or  equipment  owned  by  another  small  dredging  concern.  „  .k»  cir  .^-^  ««r  o  no^iv  man..- 

2  SIC  Div^on  D-Manufactunng:  For  rebuilding  machinery  or  equipment  on  a  factory  basis,  or  equivalent,  use  the  SIC  code  «or  a  newly  manu- 
factu  ed  tSct  C^rns  pertorming  maior  rebuilding  or  overhaul  activities  do  not  necessarily  have  to  meet  the  critena  for  being  a  manufac- 
SS"  attKh^the  aSes^y  be  classified  under  a  manufacturing  SIC  code.  Ordinary  repair  sen/ices  or  preservation  are  not  considered  re- 

'^i si'^code  2*033:  For  purposes  of  Government  procurement  for  food  canning  and  presen/ing,  the  standard  of  500  employees  excludes  agricul- 
tural latxx  as  defined  in  section  3306(k)  of  the  Internal  Revenue  Code,  26  U.S.C.  3306(k).  Kor,«io 
4cS)de  291?  F(x  purposes  of  Government  procurement,  the  firm  may  not  have  more  than  1 .500  employees  "o^,  ^^^^  ma"  75  C»0  banels 
per  ctev^Mci^  of  pe^roleim-based  inputs,  including  crude  oil  or  bona  fide  feedstocks.  Capacity  includes  owned  or  leased  facilrbes  as  weH  as 
facliSs  ^r^^  a  prc^ssing  agreement  or  an  arrangement  such  as  an  exchange  agreement  or  a  ttiroughputjhe  totalproduct  to  be  delivered 
under  the  contract  must  be  at  least  90  percent  refined  by  the  successful  bidder  from  either  cmde  oil  or  bona  fide  feeds  ocks.  ^^„^,,^  ^.■ 
^IC^  3011:  Fcx  purposes  of  Government  procurement,  a  firm  is  small  for  bidding  on  a  contract  for  pneumatic  tires  within  Census  Classi- 

"^Kh^lLfoVtlreTt?hin'?en;°ufctS^^^^    codes  301 1 1  and  301 12  which  rt  manufactured  in  the  Unrted  States  dunng  the  previous  cal- 

Bfvter  vear  is  more  than  50  oercent  of  the  value  of  its  total  woridwide  manufacture;  

^7he  vairof  pnTumat^^res  within  Census  Classification  codes  30111  arxl  30112  conprisirigite  total  woridwjd^^^  the 

orecedino  calendar  year  was  less  than  5  percent  of  the  value  of  all  such  tires  manufactured  in  the  United  States  during  that  penod,  and 
^We^^Slifthf prrr^ipal  pro^^^^^  it  manufactured  or  othenvise  produced,  or  sold  worldwide  dunng  the  preceding  calendaryear  is 

less  than  ^0  bercent  of  the  t^al  value  of  such  products  manufactured  or  otherwise  produced  or  sold  in  the  United  States  dunng  that  penc^ 

6SIC  ^654724  6531  731 1  7312  7313,  7319,  and  8741  (part):  As  measured  by  total  revenues,  but  excluding  funds  received  in  trust  for  an 
unaffiliated  third  party,  such  as  tjookings  or  sales  subject  to  commissions.  The  commissions  received  are  included  as  revenue. 
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A  financial  instrtution's  assets  are  determtned  t)y  averaging  me  assets  'eportec  on  its  four  quarterly  financial  statements  for  the  preceding 
year.  Assets  for  ttie  purposes  of  this  size  standard  means  the  assets  defined  according  to  the  Federal  Financial  Institutions  Examination  Counal 
034  call  report  fcwm. 

'SIC  code  6515:  Leasing  of  building  space  to  the  Federal  GovernnDent  Ijy  Owners:  For  Government  procurement,  a  size  standard  of  SI 5  0 
million  in  gross  receipts  applies  to  the  owners  of  building  space  leased  to  the  Federal  Government.  The  standard  does  not  apply  to  an  agent 

^SIC  codes  7699  and  3728:  Contracts  tor  ttie  retxjikjing  or  overhaul  of  aircraft  ground  support  equipment  on  a  contract  tjasis  are  classified 
under  SIC  code  3728. 

'°SIC  code  8731:  For  research  and  development  contracts  requiring  the  delivery  of  a  manufactured  product,  the  appropriate  size  standard  is 
that  of  ttie  manufacturing  industry. 

(1)  Research  and  Development  means  laboratory  or  other  physical  research  and  development.  It  does  not  include  economic,  educational  en- 
gineering, operations,  systems,  or  other  nonphysical  research;  or  computer  prograrmiing,  data  processing,  commercial  and/or  rriedical  laboratory 
testing. 

(2)  For  purposes  of  the  Small  Business  Innovation  Research  (SBIR)  program  only,  a  different  definition  has  been  established  by  law.  See 
§  121 .701. 

(3)  Research  and  development  for  guided  missiles  and  space  vehicles  includes  evaluations  and  simulation,  and  other  sen/ices  reauirino  thor- 
ough knowtedoe  of  comptete  rrnssiles  and  spacecraft. 

"Facilities  Management,  a  component  of  SIC  code  8744,  includes  establishments,  not  elsewhere  classified,  which  provide  overall  manage- 
ment and  the  personnel  to  perform  a  variety  of  related  support  sen/ices  in  operating  a  complete  facility  in  or  around  a  specific  building  or  within 
another  business  or  Government  establishment.  Facilities  management  means  furnishing  three  or  more  personnel  supply  services  which  may  in- 
clude, but  are  not  limited  to,  secretanal  sen/ices,  typists,  telephone  answenng,  reproduction  or  mimeograph  service  mailing  sen/ice  financial  or 
business  management,  public  relations,  conference  planning,  travel  arrangements,  word  processing,  maintaining  files  and/or  libraries  switch- 
w»f^  operation,  writers,  bookl<eeptng.  minor  office  equipment  maintenance  and  repair,  or  use  of  information  systems  (not  programming).' 

(1)  If  one  of  the  activities  of  base  maintenance,  as  defined  in  paragraph  (2)  of  this  footnote,  can  be  identified  witn  a  separate  industry  and  that 
activity  (or  industry)  accounts  for  50  percent  or  more  of  the  value  of  an  entire  contract,  then  the  proper  size  standard  is  that  of  the  particular  in- 
dustry, and  not  the  base  maintenance  size  standard. 

(2)  "Base  Maintenance"  requires  the  performance  of  three  or  more  separate  activities  in  the  areas  of  sen/ice  or  special  trade  construction  in- 
dustnes.  If  services  are  performed,  these  activities  must  each  be  in  a  separate  SIC  code  including,  but  not  limited  to,  Janitonal  and  Custodial 
Service.  Fire  Prevention  Service.  Messenger  Sen/ice,  Commissary  Service,  Protective  Guard  Service,  and  Grounds  Maintenance  and  Land- 
scaping Sen/ice.  If  the  contract  requires  the  use  of  special  trade  contractors  (plumtMng,  painting,  plastering,  carpentry  etc  )  all  such  special  trade 
constnjction  activities  are  considered  a  single  activity  and  classified  as  Base  Housing  Maintenance.  Since  Base  Housing  Maintenance  is  only 
one  activity,  two  additional  activities  are  required  for  a  conti^act  to  tie  classified  as  "Base  Maintenance." 

'3  SIC  codre  8744:  (1)  For  SBA  assistance  as  a  small  business  concern  in  the  industry  of  Environmental  Remediation  Services  other  than  for 
Government  procurement,  a  concern  must  be  engaged  primarily  in  furnishing  a  range  of  services  for  the  remediation  of  a  contaminated  environ- 
ment to  an  acceptable  condition  including,  but  not  limited  to,  preliminary  assessment,  site  inspection,  testing,  remedial  investigation  feasibility 
studies,  remedial  design,  containment,  remedial  action,  removal  of  contaminated  materials,  storage  of  contaminated  matenals  and  security  and 
site  closeouts.  If  one  of  such  activities  accounts  for  50  percent  or  more  of  a  concerns  total  revenues,  employees,  or  other  related  factors  the 
concerns  primary  industiy  is  that  of  the  particular  industry  and  not  the  Environmental  Remediation  Services  Industry 

(2)  For  purposes  of  classifying  a  Government  procurement  as  Environmental  Remediation  Sen/ices,  the  general  purpose  of  the  procurement 
rrxBt  be  to  restore  a  contaminated  environment  and  also  the  procurement  must  be  composed  of  activities  in  three  or  more  separate  industiies 
with  separate  SIC  codes  or,  m  some  instances  (e.g.,  engineenng),  smaller  sub-components  of  SIC  codes  with  separate  distinct  size  standards 
These  activities  may  include,  but  are  not  limited  to,  separate  activities  in  industnes  such  as:  Heavy  Construction;  Special  Trade  Construction-  En- 
gineenng Sen/ces,  Architectural  Sen^ices;  Management  Services;  Refuse  Systems;  Sanitary  Services,  Not  Elsewhere  Classified'  Local  Taicl<inq 
Without  Storage;  Testino  Laboratones;  and  Commercial.  Physical  and  Biological  Research.  If  any  activity  in  the  procurement  can  be  identified 
with  a  separate  SIC  code,  or  component  of  a  code  with  a  separate  distinct  size  standard,  and  that  industry  accounts  for  50  percent  or  more  of 
tfie  value  of  the  entire  procurement,  then  the  proper  size  standard  is  the  one  for  that  particular  industry,  and  not  the  Environmental  Remediation 
Service  size  standard. 


Size  Eligibility  Requirements  For  SBA 
Financial  Assistance 

§  1 21 .301    What  size  standards  are 
applicable  to  financial  assistance 
programs? 

(a)  For  Business  Loans  and  ENsaster 
Loans  (other  than  physical  disaster 
loans),  an  applicant  must  not  exceed  the 
size  standard  for  the  industry  in  which: 

(1)  The  applicant  combined  with  its 
affiliates  is  primarily  engaged;  and 

(2)  The  applicant  alone  is  primarily 
engaged. 

(b)  For  Development  Company 
programs,  an  applicant  must  meet  one 
of  the  following  standards: 

(1)  Including  its  affiliates,  tangible  net 
worth  not  in  excess  of  $6  miUion,  and 
average  net  income  after  Federal  income 
taxes  (excluding  any  carry-over  losses) 
for  the  preceding  two  completed  fiscal 
years  not  in  excess  of  $2  million;  or 

(2)  The  same  standards  applicable 
under  paragraph  (a)  of  this  section. 

(c)  For  the  Small  Business  Investment 
Company  (SBIC)  program,  an  applicant 
must  meet  one  ot  the  following 
standards: 


(1)  Including  its  affiliates,  tangible  net 
worth  not  in  excess  of  $18  million,  and 
average  net  income  after  Federal  income 
taxes  (excluding  any  carry-over  losses) 
for  the  preceding  2  completed  fiscal 
years  not  in  excess  of  $6  million;  or 

(2)  The  same  standards  applicable 
under  paragraph  (a)  of  this  section. 

(d)  For  Surety  Bond  Guarantee 
assistance — 

(1)  Any  construction  (general  or 
special  trade)  concern  or  concern 
performing  a  contract  for  services  is 
small  if  its  average  annual  receipts  do 
not  exceed  $5.0  million. 

(2)  Any  concern  not  specified  in 
paragraph  (d)(1)  of  this  section  must 
meet  the  size  standard  for  the  primary 
industry  in  which  it,  combined  with  its 
affiliates,  is  engaged. 

(e)  The  applicable  size  standards  for 
the  purpose  of  all  SBA  financial 
assistance  programs,  excluding  the 
Surety  Bond  Guarantee  assistance 
program,  sire  increased  by  25  percent 
whenever  the  applicant  agrees  to  use  the 
assistance  within  a  labor  surplus  area. 
Labor  surplus  areas  are  listed  monthly 


in  the  Department  of  Labor  publication 
called  "Area  Trends." 

§  121.302    When  does  SBA  determine  the 
size  status  of  an  applicant? 

(a)  The  size  of  an  applicant  for  SBA 
financial  assistance  is  determined  as  of 
the  date  the  application  for  such 
financial  assistance  is  accepted  for 
processing  by  SBA,  except  for  the 
Disaster  Loan  and  Preferred  Lenders 
programs. 

(b)  For  the  Preferred  Lenders  program, 
size  is  determined  as  of  the  date  of 
approval  of  the  loan  by  the'Preferred 
Lender. 

(c)  For  disaster  loan  assistance  (other 
than  physical  disaster  loans),  size  status 
is  determined  as  of  the  date  the  disaster 
commenced,  as  set  forth  in  the  Disaster 
Declaration. 

(d)  Changes  in  size  subsequent  to  the 
applicable  date  when  size  is  determined 
will  not  disquahfy  an  applicant  for 
assistance. 


UMI 


§121.303    What  size  procedures  are  used 
by  SBA  before  it  maizes  a  format  size 
determination? 

(a)  A  concern  that  submits  an 
application  for  financial  assistance  is 
deemed  to  have  certified  that  it  is  small 
imder  the  applicable  size  standard.  SBA 
may  question  the  concern's  status  based 
on  information  suppfied  in  the 
application  or  from  any  other  source. 

(b)  A  small  business  investment 
company,  a  development  company,  a 
surety  bond  company,  or  a  preferred 
lender  may  accept  as  true  the  size 
information  provided  by  an  applicant, 
unless  credible  evidence  to  the  contrary 
is  apparent. 

(c)  Size  is  initially  considered  by  the 
individual  with  final  financial 
assistance  authority.  This  is  not  a  formal 
size  determination.  A  formal 
determination  may  be  requested  prior  to 
a  denial  of  eligibility  based  on  size. 

(d)  An  applicant  may  request  a  formal 
size  determination  when  assistance  has 
been  denied  for  size  ineligibility.  Except 
for  disaster  loan  eligibility,  a  request  for 
a  formal  size  determination  must  be 
made  to  the  Government  Contracting 
Area  Director  serving  the  area  in  which 
the  headquarters  of  the  applicant  is 
located,  regardless  of  the  location  of  the 
parent  company  or  affiliates.  For 
disaster  loan  assistance,  the  request  for 
a  size  determination  must  be  made  to 
the  Area  Director  for  the  Disaster  Area 
Office  which  denied  the  assistance. 

(e)  There  are  no  time  limitations  for 
making  a  formal  size  determination  for 
purposes  of  financial  assistance.  The 
official  making  the  formal  size 
determination  must  provide  a  copy  of 
the  determination  to  the  applicant,  to 
the  requesting  SBA  official,  and  to  other 
interested  SBA  program  officials. 

§121.30-1     vVhat  are  the  size  requirements 
for  refinancing  an  existing  SBA  loan? 

(a)  A  concern  that  applies  to  refinance 
an  existing  SBA  loan  or  guarantee  will 
be  considered  small  for  the  refinancing 
even  though  its  size  has  increased  since 
the  date  of  the  original  financing  to 
exceed  its  applicable  size  standard, 
provided  that: 

(1)  The  increase  in  size  is  due  to 
natural  growth  (as  distinguished  fi-om , 
merger,  acquisition  or  similar 
management  action);  and 

(2)  SBA  determines  that  refinancing  is 
necessary  to  protect  the  Government's 
financial  interest. 

(b)  If  a  concern's  size  has  increased 
other  than  by  natural  grovrth,  the 
concern  and  its  affiliates  must  be  small 
at  the  time  the  application  for 
refinancing  is  accepted  for  processing 
by  SBA. 


§  1 21  305    What  size  eligibility 
requirements  exist  for  obtaining  business 
loans  relating  to  particular  procurements? 

A  concern  qualified  as  small  for  a 
particular  procurement,  including  an 
8(a)  subcontract,  is  small  for  financial 
assistance  directly  and  primarily 
relating  to  the  performance  of  the 
particular  procurement. 

Size  Fligibility  Requirements  for 

Governmpnt  Procurement 

§  121  4C1     What  proc^/rement  programs  are 
subject  to  Size  aeterminations? 

The  lequiifciiiciits  set  forth  in 
§§  121.401  through  121.412  cover  all 
procurement  programs  for  which  status 
as  a  small  business  is  required, 
including  the  small  business  set-aside 
program,  SBA's  Certificate  of 
Competency  Program,  SBA's  Minority 
Enterprise  Development  program,  the 
Small  Business  Subcontracting  program 
authorized  under  section  8(d)  of  the 
Small  Business  Act.  and  Federal  Small 
Disadvantaged  Business  programs. 

§121402    What  size  standards  are 
applicable  to  procurement  assistance 
programs'' 

(a)  A  concern  must  meet  the  size 
standard  for  the  SIC  code  specified  in 
the  solicitation. 

(b)  The  procuring  agency  contracting 
officer,  or  authorized  representative, 
designates  the  proper  SIC  code  and  size 
standard  in  a  solicitation,  selecting  the 
SIC  code  which  best  describes  the 
principal  purpose  of  the  product  or 
service  being  acquired.  Primary 
consideration  is  given  to  the  industry 
descriptions  in  the  SIC  Manual,  the 
product  or  service  description  in  the 
solicitation  and  any  attachments  to  it. 
the  relative  value  and  importance  of  the 
components  of  the  procurement  making 
up  the  end  item  being  procured,  and  the 
function  of  the  goods  or  services  being 
purchased.  Other  factors  considered 
include  previous  Government 
procurement  classifications  of  the  same 
or  similar  products  or  services,  and  the 
classification  which  would  best  serve 
the  purposes  of  the  Small  Business  Act. 
A  procurement  is  usually  classified 
arrording  to  the  component  which 
accounts  for  the  greatest  percentage  of 
contract  value. 

(c)  The  SIC  code  assigned  to  a 
procurement  and  its  corresponding  size 
standard  is  final  unless  timely  appealed 
to  SBA's  Office  of  Hearings  and  Appeals 
(OHA),  or  unless  SBA  assigns  a  SIC 
code  or  size  standard  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  An  unclear,  incomplete  or  missing 
SIC  code  designation  or  size  standard  in 
the  solicitation  may  be  clarified, 
completed  or  supplied  by  SBA  in 


connection  with  a  formal  size 
dete'rmination  or  size  appeal. 

(e)  Any  offeror  or  other  interested 
party  adversely  affected  by  a  SIC  code 
designation  or  size  standard  designation 
may  appeal  the  designations  to  OHA 
under  Part  134  of  this  chapter. 

§  1 21 .403    Are  SB  A  size  determinations 
and  SIC  code  designations  binding  on 
parties? 

Formal  size  determinations  and  SIC 
code  designations  made  by  authorized 
SBA  officials  are  binding  upon  the 
parties.  Opinions  otherwise  provided  by 
SBA  officials  to  contracting  officers  or 
others  are  advisory  in  nature,  and  are 
not  binding  or  appealable. 

§  121.404    When  does  SBA  determine  the 
size  status  of  a  business  concem? 

Generally,  SBA  determines  the  size 
status  of  a  concem  (including  its 
affiliates)  as  of  the  date  the  concem 
submits  a  written  self-certification  that 
it  is  small  to  the  procuring  agency  as 
part  of  its  initial  offer  including  price. 
The  following  are  two  exceptions  to  this 
rule: 

(a)  The  size  status  of  an  applicant  for 
a  Certificate  of  Competency  (COC) 
relating  to  an  unrestricted  procurement 
is  determined  as  of  the  date  of  the 
concern's  application  for  the  COC. 

(b)  Size  status  for  purposes  of 
compliance  with  the  nomnanufacturer 
rule  set  forth  in  §  121.406(b)(1)  and  the 
ostensible  subcontractor  rule  set  forth  in 
§  121.103(f)(3)  is  determined  as  of  the 
date  of  the  best  and  final  offer. 

§  121.405    May.a  business  concem  self- 
certify  its  small  business  size  status? 

(a)  A  concem  must  self-certify  it  is 
small  under  the  size  standard  specified 
in  the  solicitation,  or  as  clarified, 
completed  or  supplied  by  SBA  pursuant 
to  §  121.402(d). 

(b)  A  contracting  officer  may  accept  a 
concern's  self-certification  as  true  for 
the  particular  procurement  involved  in 
the  absence  of  a  written  protest  by  other 
offerors  or  other  credible  information 
which  causes  the  contracting  officer  or 
SBA  to  question  the  size  of  the  concem. 

(c)  Procedures  for  protesting  the  self- 
certification  of  an  offeror  arc  set  forth  in 
§§  121.1001  dirough  121.1009. 

§  1 21 .406    How  does  a  small  business 
concem  qualify  to  provide  manufactured 
products  under  small  business  set-aside  or 
MED  procurements? 

(a)  General.  In  order  to  quafify  as  a 
small  business  concem  for  a  small 
business  set-aside  or  8(a)  contract  to 
provide  manufactured  products,  an 
offeror  must  either: 

(1)  Be  the  manufacturer  of  the  end 
item  being  procured  (and  the  end  item 
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must  be  manufactured  or  produced  in 
the  United  States);  or 

(2)  Comply  with  the  requirements  of 
paragraph  (b),  (c)  or  (d)  of  this  section 
as  a  nonmanufacturer,  a  kit  assembler  or 
a  supplier  under  Simplified  Acquisition 
Procedures. 

(b)  Nonmanufacturers.  (1)  A  concern 
may  qualify  for  a  requirement  to  provide 
manufactured  products  as  a 
nonmanufacturer  if  it: 

(i)  Does  not  exceed  500  employees; 

(ii)  Is  primarily  engaged  in  the 
wholesale  or  retail  trade  and  normally 
sells  the  items  being  supplied  to  the 
general  public;  and 

(iii)  Will  supply  the  end  item  of  a 
small  business  manufacturer  or 
processor  made  in  the  United  States,  or 
obtains  a  waiver  of  such  requirement 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

(2)  For  size  purposes,  there  can  be 
only  one  manufacturer  of  the  end  item 
being  acquired.  The  manufacturer  is  the 
concern  which,  with  its  own  facilities, 
performs  the  primary  activities  in 
transforming  inorganic  or  organic 
substances,  including  the  assembly  of 
parts  and  components,  into  the  end  item 
being  acquired.  The  end  item  must 
possess  characteristics  which,  as  a  result 
of  mechanical,  chemical  or  human 
action,  it  did  not  possess  before  the 
original  substances,  parts  or 
components  were  assembled  or 
transformed.  The  end  item  may  be 
finished  and  ready  for  utilization  or 
consumption,  or  it  may  be  semifinished 
as  a  raw  material  to  be  used  in  further 
manufacturing.  Firms  which  perform 
only  minimal  operations  upon  the  item 
being  procured  do  not  qualify  as 
manufacturers  of  the  end  item.  SBA  will 
evaluate  the  following  factors  in 
determining  whether  a  concern  is  the 
manufacturer  of  the  end  item: 

(i)  The  proportion  of  total  value  in  the 
end  item  added  by  the  efforts  of  the 
concern,  excluding  costs  of  overhead, 
testing,  quality  control,  and  profit;  and 

(ii)  The  importance  of  the  elements 
added  by  the  concern  to  the  function  of 
the  end  item,  regardless  of  their  relative 
value. 

(3)  The  Administrator  or  designee 
may  waive  the  requirement  set  forth  in 
paragraph  (b)(l)(iii)  of  this  section 
under  the  following  two  circumstances: 

(i)  The  contracting  officer  has 
determined  that  no  small  business 
manufacturer  or  processor  reasonably 
can  be  expected  to  offer  a  product 
meeting  the  specifications  (including 
period  for  performance)  required  by  a 
particular  solicitation  and  SBA  reviews 
and  accepts  that  determination;  or 

(ii)  SBA  determines  that  no  small 
business  manufacturer  or  processor  of 


the  product  or  class  of  products  is 
available  to  participate  in  the  Federal 
prociu^ment  market. 

(4)  The  two  waiver  possibilities 
identified  in  paragraph  (b)(3)  of  this 
section  are  called  "class"  waivers  and 
"individual"  waivers  respectively,  and 
the  procedures  for  them  are  contained 
in  §121.1204. 

(5)  Any  SBA  waiver  of  the 
nonmanufacturer  rule  has  no  effect  on 
requirements  external  to  the  Small 
Business  Act  which  involve  domestic 
sources  of  supply,  such  as  the  Buy 
American  Act. 

(c)  Kit  assemblers.  (1)  Where  the 
manufactured  item  being  acquired  is  a 
kit  of  supplies  or  other  goods  provided 
by  an  offeror  for  a  special  purpose,  the 
offeror  cannot  exceed  500  employees, 
and  50  percent  of  the  total  value  of  the 
components  of  the  kit  must  be 
manufactured  by  business  concerns  in 
the  United  States  which  are  small  under 
the  size  standards  for  the  SIC  codes  of 
the  components  being  assembled.  The 
offeror  need  not  itself  be  the 
manufacturer  of  any  of  the  items 
assembled. 

(2)  Where  the  Government  has 
specified  an  item  for  the  kit  which  is  not 
produced  by  U.S.  small  business 
concerns,  such  item  shall  be  excluded 
from  the  calculation  of  total  value  in 
paragraph  (c)(1)  of  this  section. 

(d)  Simplified  Acquisition  Procedures. 
Where  the  procurement  of  a 
manufactured  item  is  processed  under 
Simplified  Acquisition  Procedures,  as 
defined  in  §13.101  of  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
13.101),  and  where  the  anticipated  cost 
of  the  procurement  will  not  exceed 
$25,000,  the  offeror  need  not  supply  the 
end  product  of  a  small  business  concern 
as  long  as  the  product  acquired  is 
manufactured  or  produced  in  the  United 
States,  and  the  offeror  does  not  exceed 
500  employees.  The  offeror  need  not 
itself  be  the  manufacturer  of  any  of  the 
items  acquired. 

§121.407    What  are  ttie  size  procedures  for 
multiple  item  procurements? 

If  a  procurement  calls  for  two  or  more 
specific  end  items  or  types  of  services 
with  different  size  standards  and  the 
offeror  may  submit  an  offer  on  any  or  all 
end  items  or  types  of  services,  the 
offeror  must  meet  the  size  standard  for 
each  end  item  or  service  item  for  which 
it  submits  an  offer.  If  the  procurement 
calls  for  more  than  one  specific  end 
item  or  type  of  service  and  an  offeror  is 
required  to  submit  an  offer  on  all  items, 
the  offeror  may  qualify  as  a  small 
business  for  the  procurement  if  it  meets 
the  size  standard  of  the  item  which 


accoimts  for  the  greatest  percentage  of 
the  total  contract  value. 

%  121.408    What  are  the  size  procedures  for 
SBA's  Certificate  of  Competency  Program? 

(a)  A  firm  which  applies  for  a  COC 
must  file  an  "Applicatioii  for  Small 
Business  Size  Extermination"  (SBA 
Form  355).  If  the  initial  review  of  SBA 
Form  355  indicates  the  applicant, 
including  its  affiliates,  is  small  for 
purposes  of  the  COC  program,  SBA  will 
process  the  application  for  COC.  If  the 
review  indicates  the  applicant, 
including  its  affiliates,  is  other  than 
small,  SBA  will  initiate  a  formal  size 
determination  as  set  forth  in  §  121.1009. 
In  such  a  case,  SBA  will  not  further 
process  the  COC  application  until  a 
formal  size  determination  is  made. 

(b)  A  concern  is  ineligible  for  a  COC 
if  a  formal  SBA  size  determination  finds 
the  concern  other  than  small. 

S  121.409    What  size  standard  applies  in  an 
unrestricted  procurement  for  Certificate  of 
Competency  purposes? 

For  the  purpose  of  receiving  a 
Certificate  of  Competency  in  an 
unrestricted  procurement,  the 
applicable  size  standard  is  that 
corresponding  to  the  SIC  code  set  forth 
in  the  solicitation.  For  a  manufactured 
product,  a  concern  must  also  furnish  a 
domestically  produced  or  manufactured 
product,  regardless  of  the  size  status  of 
the  product  manufacturer.  The  offeror 
need  not  be  the  manufacturer  of  any  of 
the  items  acquired. 

§  121.410    What  are  the  size  standards  for 
SBA's  Section  8(d)  Subcontracting 
Program? 

For  subcontracting  purposes  pursuant 
to  section  8(d)  of  the  Small  Business, 
Act,  a  concern  is  small: 

(a)  For  subcontracts  of  $10,000  or  less 
which  relate  to  Government 
procurements,  if  its  number  of 
employees  (including  its  affiliates)  does 
not  exceed  500  employees.  However, 
subcontracts  for  engineering  services 
awarded  under  the  National  Energy 
PoUcy  Act  of  1992  have  the  same  size 
standard  as  Military  and  Aerospace 
Equipment  and  Military  Weapons  under 
SIC  code  8711; 

(b)  For  subcontracts  exceeding 
$10,000  which  relate  to  Government 
procurements,  if  its  number  of 
employees  or  average  annual  receipts 
(including  its  affiliates)  does  not  exceed 
the  size  standard  for  the  product  or 
service  it  is  providing  on  the 
subcontract;  and 

(c)  For  subcontracts  for  financial 
services,  if  the  concern  (including  its 
affiliates)  is  a  commercial  bank  or 
savings  and  loan  association  whose 
assets  do  not  exceed  $100  million. 
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§121.411     What  are  tne  size  procedures  for 
SBA's  Secttor  3.:d'i  Subcontracting 
Prograr^  "^ 

(a)  Prime  contractors  may  rely  on  the 
information  contained  in  SBA's 
Procurement  Automated  Source  System 
(PASS),  or  equivalent  data  base 
maintained  or  sanctioned  by  SBA.  as  an 
accurate  representation  of  a  concern's 
size  and  ownership  characteristics  for 
purposes  of  maintaining  a  small 
business  source  list.  Even  though  a 
concern  is  on  a  small  business  source 
list,  it  must  still  qualify  and  self-certify 
as  a  small  business  at  the  time  it 
submits  its  offer  as  a  section  8(d) 
subcontractor. 

(b)  Upon  determination  of  the 
successful  subcontract  offeror  for  a 
competitive  subcontract,  but  prior  to 
award,  the  prime  contractor  must 
inform  each  unsuccessful  subcontract 
offeror  in  writing  of  the  name  and 
location  of  the  apparent  successful 
offeror. 

(c)  The  self-certification  of  a  concern 
subcontracting  or  proposing  to 
subcontract  under  section  8(d)  of  the 
Small  Business  Act  may  be  protested  b\ 
the  contracting  officer,  the  prime 
contractor,  the  appropriate  SBA  official 
or  any  other  interested  party. 

§121.412     Wha!  are  the  size  procedures  for 
□artial  small  business  set-astdes? 

A  firm  is  required  to  meet  size 
standard  requirements  only  for  the 
small  business  set -aside  portion  of  a 
procurement,  and  is  not  required  to 
qualify  as  a  small  business  for  the 
unrestricted  portion 

Size  Eligibility  Kt-quircments  for  S.ilfs 
Or  Lease  Of  Goveninu-ni  f'ropert-, 

§121.501     What  oroqrar-is  tor  saies  or 
leases  of  Govemmert  propeny  are  subject 
to  size  determinations? 

Sections  121.501  through  121.512 
apply  to  small  business  size 
determinations  for  the  purpose  of  the 
sale  or  lease  of  Government  property, 
including  the  Timber  Sales  Program,  the 
Special  Salvage  Timber  Sales  Program, 
and  the  sale  of  Government  petroleum, 
coal  and  uranium. 

§121.502    What  size  standards  are 
applicable  to  proqrans  tor  sales  or  leases 
of  Govemment  ccoerry? 

(a)  Unless  omerv^ise  specified  in  this 
part — 

(1)  A  concern  primarily  engaged  in 
manufacturing  is  small  for  sales  or 
leases  of  Govemment  property  if  it  does 
not  exceed  500  employees; 

(2)  A  concern  not  primarily  engaged 
in  manufacturing  is  small  for  sales  or 
leases  of  Govemment  property  if  it  has 
annual  receipts  not  exceeding  $2 
million. 


(b)  Size  status  for  such  sales  and 
leases  is  determined  by  the  primary 
industry  of  the  applicant  business 
concern. 

§  121  503     Are  SBA  s  2e  derermlnatlons 
binding  on  parties? 

Formal  size  determinations  based 
upon  a  specific  Govemment  sale  or 
lease,  or  made  in  response  to  a  request 
from  another  Govemment  agency  under 
§  121.901.  are  binding  upon  the  parties. 
Other  SBA  opinions  provided  to 
contracting  officers  or  others  are  only 
advisory,  and  are  not  binding  or 
appealable. 

§121.504  When  does  SBA  ae'ermine the 
size  status  of  a  business  concern? 

SBA  cetermines  the  size  status  of  a 
concern  (including  its  affiliates)  as  of 
the  date  the  concem  submits  a  written 
self-certification  that  it  is  small  to  the 
Government  as  part  of  its  initial  offer 
including  price  where  there  is  a  specific 
sale  or  lease  at  issue,  or  as  set  forth  in 
§  121.903  if  made  in  response  to  a 
request  of  another  Govemment  agency. 

§121.505     What  IS  tne  eHeciof  aseM- 
certiflcation? 

(aj  A  contracting  officer  may  accept  a 
concern's  self-certification  as  true  for 
the  particular  sale  or  lease  involved,  in 
the  absence  of  a  written  protest  by  other 
offerors  or  other  credible  information 
which  would  cause  the  contracting 
officer  or  SBA  to  question  the  size  of  the 
concem. 

(b)  Procedures  for  protesting  the  self- 
certification  of  an  offeror  are  set  forth  in 
§§  121.1001  through  121.1009. 

§  121  506  What  definitions  are  important 
ior  sales  or  leases  of  Government-owned 
timber? 

(dj  Forest  product  industry  means 
logging,  wood  preserving,  and  the 
manufacture  of  lumber  and  wood 
related  products  such  as  veneer, 
plywood,  hardboard,  particle  board,  or 
wood  pulp,  and  of  products  ot  which 
lumber  or  wood  related  products  are  the 
principal  raw  materials. 

(b)  Logging  of  timber  means  felling 
and  bucking,  yarding,  and/or  loading.  It 
does  not  mean  hauling. 

(c)  Manufacture  of  logs  means,  at  a 
minimum,  breaking  dovm  logs  into 
rough  cuts  of  the  finished  product. 

(d)  Sell  means,  in  addition  to  its  usual 
and  customary  meaning,  the  exchange 
of  sawlogs  for  sawlogs  on  a  product-for- 
product  basis  with  or  without  monetary 
adjustment,  and  an  indirect  transfer, 
such  as  the  sale  of  the  assets  of  a 
concem  after  it  has  been  awarded  one 
or  more  set-aside  sales  of  timber. 

(e)  Significant  logging  of  timber  means 
that  a  concem  uses  its  own  employees 


to  perform  at  least  two  of  the  following: 
felling  and  bucking,  yarding,  and 
loading. 

§121.507    What  are  the  size  standard  and 
other  requirements  for  the  purchase  of 
Govemnfwnt-owned  timber  (ott>er  than 
Special  Salvage  Timber)? 

(a)  To  be  small  for  purposes  of  the 
sale  of  Govenunent-owned  timber  (other 
than  Special  Salvage  Timber)  a  concem 
must: 

(1)  Be  primarily  engaged  in  the 
logging  or  forest  products  industry; 

(2)  Not  exceed  500  employees,  taking 
into  account  its  affiliates;  and 

(3)  If  it  does  not  intend  at  the  time  of 
the  offer  to  resell  the  timber — 

(i)  Agree  that  it  will  manufacture  the 
logs  with  its  own  facilities  or  those  of 
another  business  which  meets  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section; 

(ii)  Agree  that  if  it  eventually  resells 
the  timber,  it  will  resell  no  more  than 
30%  of  the  sawtimber  volume  to  other 
businesses  which  do  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section;  and 

(iii)  Agree  that  if  it  becomes  acquired 
or  controlled  by  a  business  which  does 
not  meet  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  it  will 
require  as  a  condition  of  the  acquisition 
or  change  of  control  that  the  acquiring 
or  controlling  business  resell  at  least 
70%  of  the  sawtimber  volume  to 
businesses  which  do  meet  the 
requirements  of  paragraphs 

(a)(1)  and  (a)(2)  of  tnis  section;  or 

(4)  If  it  intends  at  the  time  of  offer  to 
resell  the  timber — 

(i)  Agree  that  it  vdll  not  sell  more  than 
30%  of  such  timber  (50%  of  such  timber 
if  the  concem  is  an  Alaskan  business)  to 
a  business  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section;  and 

(ii)  Agree  that  if  it  becomes  acquired 
or  controlled  by  a  business  which  does 
not  meet  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section,  it  will 
require  as  a  condition  of  the  acquisition 
or  change  of  control  that  the  acquiring 
or  controlling  business  resell  at  least 
70%  of  the  sawtimber  volume  (or  at 
least  50%  of  the  sawtimber  volume,  if 
it  is  an  Alaskan  business)  to  businesses 
which  meet  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(b)  For  a  period  of  three  years 
following  the  date  upon  which  a 
concem  purchases  timber  under  a  small 
business  set-aside  (other  than  through 
the  Special  Salvage  Timber  Sale 
program),  it  must  maintain  a  record  of: 

(l)  The  name,  address  and  size  status 
of  every  concem  to  which  it  sells  the 
timber  or  sawlogs;  and 
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(2)  The  species,  grades  and  volumes 
of  sawlogs  sold. 

(c)  For  a  f)eriod  of  three  years 
following  the  date  upon  which  a 
concern  purchases  timber,  it  must  by 
contract  require  all  small  business 
repurchasers  of  the  sawlogs  or  timber  it 
purchased  under  the  small  business  set- 
aside  to  maintain  the  records  described 
in  paragraph  (b)  of  this  section. 

5 1 21 .508  What  an  th«  size  standard  and 
oth«r  requirements  for  the  purchase  of 
Qov«mm«nt-owned  Special  Salvage 
Tlmb6r7 

(a)  In  order  to  purchase  Government- 
owned  Special  Salvage  Timber  from  the 
United  States  Forest  Service  or  the 
Bureau  of  Land  Management  as  a  small 
business,  a  concern  must: 

(1)  Be  primarily  engaged  in  the 
logging  or  forest  product  industry; 

(2)  Have,  together  with  its  affiliates, 
no  more  than  twenty-five  employees 
during  any  pay  period  for  the  last 
twelve  months;  and 

(.3)  If  it  does  not  intend  at  the  time  of 
offer  to  resell  the  timber — 

(i)  Agree  that  it  will  manufacture  a 
significant  portion  of  the  logs  with  its 
own  employees;  and 

(ii)  Agree  that  it  will  log  the  timber 
only  with  its  own  employees  or  with 
employees  of  another  business  which  is 
eligible  for  award  of  a  Special  Salvage 
Timber  sales  contract;  or 

(4)  If  it  intends  at  the  time  of  offer  to 
resell  the  timber,  agree  that  it  will 
perform  a  significant  portion  of  timber 
logging  with  its  own  employees  and  that 
it  will  subcontract  the  remainder  of  the 
timber  logging  to  a  concern  which  is 
eligible  for  award  of  a  Special  Salvage 
Timber  sales  contract. 

5 121 .509  What  Is  the  size  standard  for 
leasing  of  Government  land  for  coal 
mining? 

A  concern  is  small  for  this  purpose  if 
it: 

(a)  Together  witn  its  affiliates,  does 
not  have  more  than  250  employees; 

(b)  Maintains  management  and 
control  of  the  actual  mining  operations 
of  the  tract;  and 

(c)  Agrees  that  if  it  subleases  the 
Government  land,  it  will  h«  to  anothnr 
small  business,  and  that  it  will  require 
its  sublessors  to  agree  to  the  same. 

§121.510  What  is  the  size  standard  for 
leasing  of  Government  land  for  uranium 
mining? 

A  concern  is  small  for  this  purpose  if 
it,  together  with  its  affiliates,  does  not 
have  more  than  100  employees. 

§  121 .51 1  What  Is  the  size  standard  for 
buying  Govemnwnt-owned  petroleum? 

A  concern  is  small  for  this  purpose  if 
it  is  primarily  engaged  in  petroleum 


refining  and  meets  the  size  standard  for 
a  petroleum  refining  business. 

§  1 21 .51 2    What  Is  the  size  st£.idard  for 
stockpMe  purchases? 

A  concern  is  small  for  this  purpose  if: 

(a)  It  is  primarily  engaged  in  the 
purchase  of  materials  which  are  not 
domestic  products;  and 

(b)  Its  annual  receipts,  together  with 
its  affiliates,  do  not  exceed  $42  million. 

Size  Eligibility  Requirements  for  the 
Minority  Enteqirise  Development 
(MED)  Program 

§  121.601    What  Is  a  small  business  for 
purposes  of  admission  to  SBA's  IMInohty 
Enterprise  Development  (MED)  program? 

An  applicant  must  be  small  under  the 
size  standard  corresponding  to  its 
primary  industry  classification  in  order 
to  be  admitted  to  SBA's  Minority 
Enterprise  Development  (MED) 
program. 

§121602    At  what  point  In  Ume  must  a 
MED  applicant  be  small? 

A  MED  applicant  must  be  small  for  its 
primary  industry  at  the  time  SBA 
certifies  it  for  admission  into  the 
program. 

§121.603    How  do«s  SBA  determine 
whether  a  Participant  Is  small  for  a 
particular  MED  sut>contract? 

(a)  Self  certification  by  Participant.  A 
MED  Participant  must  certify  that  it 
qualifies  as  a  small  business  under  the 
SIC  code  assigned  to  a  particular  MED 
subcontract  as  part  of  its  initial  offer 
including  price  to  the  procuring  agency. 
The  Participant  also  must  submit  a  copy 
of  its  offer,  including  its  self- 
certification  as  to  size,  to  the 
appropriate  SBA  district  office  at  the 
same  time  it  submits  the  offer  to  the 
procuring  agency.  See  %  121.404  for  the 
time  at  which  size  is  determined  for. 
and  §  121.406  for  the  applicability  of  the 
nonmanufadurer  rule  to.  MED 
procurements. 

(b)  Verification  of  size  by  SBA.  Within 
30  days  of  its  receipt  of  a  Participant's 
size  self-certification  for  a  particular 
MED  subcontract,  the  SBA  district  office 
serving  the  geographic  area  in  which  the 
Participant's  principal  office  is  located 
will  review  the  Participant's  self- 
certification  and  determine  if  it  is  small 
for  purposes  of  that  subcontract.  The 
SBA  district  office  will  review  the 
Participant's  most  recent  financial 
statements  and  other  relevant  data  and 
then  notify  the  Participant  of  its 
decision. 

(c)  Changes  in  size  between  date  of 
self-certification  and  date  of  award.  (1) 
Where  SBA  verifies  that  the  selected 
Participant  is  small  for  a  particular 
procurement,  subsequent  changes  in 
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size  up  to  the  date  of  award,  except 
those  due  to  merger  with  or  acquisition 
by  another  business  concern,  wall  not 
affect  the  firm's  size  status  for  that 
procurement. 

(2)  Where  a  Participant  has  merged 
with  or  been  acquired  by  another 
business  concern  between  the  dale  of  its 
self-certification  and  the  date  of  award, 
the  concern  must  recertify  its  size 
status,  and  SBA  must  verify  the  new 
certification  before  award  can  occur. 

(d)  Finding  Participant  to  be  other 
than  small.  (1)  A  Participant  may 
request  a  formal  size  determination 
(pursuant  to  §§121.1001  through 
121.1009)  with  the  SBA  Government 
Contracting  Area  Office  serving  the 
geographic  area  in  which  the  principal 
office  of  the  Participant  is  located 
within  5  working  days  of  its  receipt  of 
notice  from  the  SBA  district  office  that 
it  is  not  small  for  a  particular  MED 
subcontract. 

(2)  Where  the  Participant  does  not 
timely  request  a  formal  size 
determination,  SBA  may  accept  the 
procurement  in  support  of  another 
Participant,  or  may  rescind  its 
acceptance  of  the  offer  for  the  MED 
program,  as  appropriate. 

§  121.604    Are  MED  Participants 
considered  small  for  purposes  of  other  SBA 
assistance? 

A  concern  which  SBA  determines  to 
be  a  small  business  for  the  award  of  a 
MED  subcontract  will  be  considered  to 
have  met  applicable  size  eligibility 
requirements  of  other  SBA  programs 
where  that  assistance  directly  and 
primarily  relates  to  the  performance  of 
the  MED  subcontract  in  question. 

Size  Eligibility  Requirements  for  the 
Small  Business  Innovation  Research 
(SBIR)  Program 

§121.701     What  SBIR  programs  are  subject 
to  size  determinations? 

(a)  These  sections  apply  to  size  status 
for  award  of  a  funding  agreement 
pursuant  to  the  Small  Business 
Innovation  Development  Act  of  1982 
(Pub.  L.  97-219,  15  U.S.C.  638(e) 
through  (k)). 

lb)  Funding  agreement  officer  means 
a  contracting  officer,  a  grants  officer,  or 
a  cooperative  agreement  officer. 

(c)  Funding  agree:nent  means  any 
contract,  grant  or  cooperative  agreement 
entered  into  between  any  Federal 
agency  and  any  small  business  for  the 
performance  of  experimental, 
developmental,  or  research  work  funded 
in  whole  or  in  part  by  the  Federal 
Government.  Such  work  includes: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied; 


(2)  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need; 
or 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
sj>ecific  requirements. 

§  121.702    What  size  stanoaras  are 
applicable  to  the  SBIR  program? 

To  be  eligible  to  compete  for  award  of 
funding  agreements  in  SBA's  Small 
Business  Iimovation  Research  (SBIR) 
program,  a  business  concern  must: 

(a)  Be  at  least  51  percent  owned  and 
controlled  by  one  or  more  individuals 
who  are  citizens  of,  or  permanent 
resident  aliens  in,  the  United  States;  and 

(b)  Not  have  more  than  500 
employees,  including  its  affiliates. 

§121.703     Are  'r-'-r-.-v  sue  dete'^ninations 
binding  on  parties .' 

Size  determinations  by  authorized 
SBA  officials  are  formal  actions  based 
upon  a  specific  funding  agreement,  and 
are  binding  upon  the  parties.  Other  SBA 
opinions  provided  to  funding  agreement 
officers  or  others,  are  only  advisory,  and 
are  not  binding  or  appealable. 

§121.704     W^er-  loes  SBA  determine  the 
Size  status  c*  a  ousiness  concern'' 

The  size  status  of  a  concern  for  the 
purpose  of  a  funding  agreement  under 
the  SBIR  program  is  determined  as  of 
the  date  of  the  award  for  both  Phase  I 
and  Phase  II  SBIR  awards. 

§  121.705    M'js«  3  business  conce.Ti  self- 
certify  Its  S  :f  s;,'  ,«^ 

(a)  A  firm  must  self-certify  it  is  small 
in  its  SBIR  funding  proposal. 

(b)  A  funding  agreement  officer  may 
accept  a  concern's  self-certification  as 
true  for  the  particular  funding 
agreement  involved  in  the  absence  of  a 
written  protest  by  other  offerors  or  other 
credible  information  which  would  cause 
the  funding  agreement  officer  or  SBA  to 
question  the  size  of  the  concern. 

(c)  Procedures  for  protesting  an 
offeror's  self-certification  are  set  forth  in 
§§121.1001  through  121.1009. 

Size  Eligibility  Requirements  For 
Paying  Reduced  Patent  Fees 

§121.801     May  -^ater'  'e€s  be  'educed  '»  a 
concern  is  ;  r-.a  " 

These  sections  apply  to  size  status  for 
the  purpose  of  paying  reduced  patent 
fees  authorized  by  Pub.  L.  97-247,  96 
Stat.  317.  The  eligibility  requirements 
for  independent  inventors  and  nonprofit 
organizations  for  the  purpose  of  paying 
reduced  patent  fees  are  set  forth  in 


regulations  of  the  Patent  and  Trademark 
Office  of  the  Department  of  Commerce, 
37  CFR  1.9, 1.27,  1.28. 

§  12-'  802     What  i,,ze  sta-  jards  are 
applicable  'c  rp<3ucec  oatent  fees 
programs^ 

A  concern  eligible  for  reduced  patent 
fees  is  one: 

(a)  Whose  number  of  employees, 
including  affiliates,  does  not  exceed  500 
persons;  and 

(b)  Which  has  not  assigned,  granted, 
conveyed,  or  licensed  (and  is  under  no 
obligation  to  do  so)  any  rights  in  the 
invention  to  any  person  who  made  it 
and  could  not  be  classified  as  an 
independent  inventor,  or  to  any  concern 
which  would  not  qualify  as  a  non-profit 
organization  or  a  small, business  concern 
under  this  section. 

§  121.803     Are  formal  size  determinations 
binding  on  parties? 

Size  determinations  by  authorized 
SBA  officials  are  formal  actions,  based 
upon  a  specific  patent  application 
pursuant  to  the  rules  of  the  Patent  and 
Trademark  Office.  Department  of 
Commerce,  and  are  binding  upon  the 
parties.  Other  SBA  opinions  provided  to 
patent  applicants  or  others  are  only 
advisory,  and  are  not  binding  or 
appealable. 

§  1 21 .804    When  does  SBA  determine  the 
size  status  of  a  business  concern? 

Size  status  is  determined  as  of  the 
date  of  the  patent  appUcant's  written 
verification  of  size. 

§'21  805    May  a  business  concem  self- 
ceriify  its  size  status? 

vaj  A  concern  verifies  its  size  status 
with  its  submission  of  its  patent 
application. 

(b)  Any  attempt  to  establish  small  size 
status  improperly  (fraudulently,  through 
gross  negligence,  or  otherwise)  may 
result  in  remedial  action  by  the  Patent 
and  Trademark  Office. 

(c)  In  the  absence  of  credible 
information  indicating  otherwise,  the 
Patent  and  Trademark  Office  may  accept 
the  verification  by  the  concem  as  a 
small  business  as  true. 

(d)  Questions  concerning  the  size 
verification  are  resolved  initially  by  the 

"Patent  and  Trademark  Office.  If  not 
verified  as  small,  the  applicant  may 
request  a  formal  SBA  size 
determination. 

Si7P  Fligibility  Requirements  for 

(  uii^j.iiance  With  Programs  of  Other 
Agencies 

§  1 2 1  90  •     Can  other  Government  agencies 
oDtain  SB-  size  determinations? 

Upon  request  by  another  Government 
agency,  SBA  will  provide  a  size 


determination,  under  SBA  rules, 
standards  and  procedures,  for  its  use  in 
determining  compliance  with  small 
business  requirements  of  its  statutes, 
regulations  or  programs. 

§  1 21 .902    What  size  standards  are 
applicable  to  programs  of  other  agencies? 

(a)  SBA  size  standards.  The  size 
standards  for  compliance  with  programs 
of  other  agencies  are  those  for  SBA 
programs  which  are  most  comparable  to 
the  programs  of  such  other  agencies, 
unless  otherwise  agreed  by  the  agency 
and  SBA. 

(b)  Special  size  standards.  (1)  Federal 
agencies  or  departments  promulgating 
regulations  relating  to  small  businesses 
usually  use  SBA  size  criteria.  In  limited 
circimistances,  if  they  decide  the  SBA 
size  standard  is  not  appropriate,  then 
agency  heads  may  establish  a  small 
business  definition  for  the  exclusive  use 
of  such  program  which  is  more 
appropriate,  but  only  when: 

(i)  The  size  standard  is  first  proposed 
for  public  comment  pursuant  to  the 
Administrative  Procedure  Act,  4  U.S.C. 
553; 

(ii)  The  proposed  size  standard 
provides  for  determining  size  measured 
by  average  number  of  employees  over  12 
months  for  manufacturing  concerns, 
average  annual  revenues  over  three 
years  for  concerns  providing  services, 
and  data  over  a  period  of  not  less  than 
three  years  for  all  other  concerns  (unless 
approved  by  SBA,  "annual  receipts" 
and  "number  of  employees"  must  be 
determined  in  accordance  with 
§§  121.104  and  121.106,  respectively); 
and 

(iii)  The  proposed  size  standard  is 
approved  by  SBA's  Administrator. 

(2)  In  order  to  receive  the  approval  of 
SBA's  Administrator,  the  agency  head 
must: 

(i)  Request  approval  prior  to 
publishing  the  proposed  rule  containing 
the  size  standard.  "The  request  must 
include:  an  explanation  of  the 
contemplated  industry  size  standard, 
the  reasons  the  SBA  size  standard  is  not 
appropriate,  and  the  reasons  the 
proposed  size  standard  would  be 
appropriate;  and  a  certification  that 
there  will  be  compliance  with  the 
criteria  set  forth  in  paragraphs  (b)(l)(i) 
and  (b)(l)(ii)  of  this  section;  and 

(ii)  Agree  to  provide  wrritten  notice  to 
SBA's  Administrator  prior  to  publishing 
the  contemplated  size  standard  as  a 
final  rule.  The  notice  must  include:  a 
copy  of  the  intended  final  rule, 
including  the  preamble,  or  a  separate 
written  justification  for  the  intended 
size  standard  followed  by  a  copy  of  the 
intended  final  rule  and  preamble  prior 
to  its  publication;  copies  of  all  public 
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comments  relating  to  the  size  standard 
received  in  response  to  the  proposed 
rule;  and  any  other  supporting 
documentation  relevant  to  the  size 
standard  and  requested  by  SBA's 
Administrator. 

(3)  When  approving  any  size  standard 
established  pursuant  to  subsection  (b)  of 
this  section.  SBA's  Administrator  will 
ensure  that  the  size  standard  varies  from 
industry  to  industry  to  the  extent 
necessary  to  reflect  the  differing 
characteristics  of  the  various  industries, 
and  consider  other  relevant  factors. 

(4)  Where  the  agency  head  is 
developing  a  size  standard  for  the  sole 
purpose  of  performing  a  Regulatory 
Flexibility  Analysis  pursuant  to  the 
Regulatory  Flexibility  Act,  the 
department  or  agency  may,  after 
consultation  with  the  SBA  Office  of 
Advocacy,  establish  a  size  standard 
different  from  SBA's  which  is  more 
appropriate  for  such  analysis. 

§  1 21 .903    When  do«s  SBA  determine  the 
size  status  of  a  business  concern? 

For  the  purpose  of  compliance  with 
programs  of  other  agencies,  SBA  will 
base  its  size  determination  on  the  size 
of  the  concern  as  of  the  date  set  forth  in 
the  request  of  the  other  agency. 

Procedures  for  Size  Protests  and 
Requests  for  Formal  Size 
Determinations 

§121.1001     Who  may  Initiate  a  size  protest 
or  a  request  for  formai  size  determination? 

(a)  Size  Status  Protests.  (1)  For  SBA's 
Small  Business  Set-Aside  Program, 
including  the  Property  Sales  Program, 
the  following  entities  may  file  a  size 
protest  in  connection  with  a  particular 
procurement  or  sale: 

(i)  Any  offeror; 

(ii)  The  contracting  officer; 

(iii)  The  SBA  Government  Contracting 
Area  Director  having  responsibility  for 
the  area  in  which  the  headquarters  of 
the  protested  offeror  is  located, 
regardless  of  the  location  of  a  parent 
company  or  affiliates,  or  the  Associate 
Administrator  for  Government 
Contracting;  and 

(iv)  Other  interested  parties.  Other 
interested  parties  include  large 
businesses  where  only  one  concern 
submitted  an  offer  for  the  specific 
procurement  in  question.  A  concern 
found  to  be  other  than  small  in 
connection  with  the  procurement  is  not 
an  interested  party  unless  there  is  only 
one  remaining  offeror  after  the  concern 
is  found  to  be  other  than  small. 

(2)  For  SBA's  Subcontracting 
Program,  the  following  entities  may 
protest: 

(i)  The  prime  contractor; 

(ii)  The  contracting  officer; 


(iii)  Other  potential  subcontractors; 

(iv)  The  responsible  SBA  Government 
Contracting  Area  Director  or  the 
Associate  Administrator  for  Government 
Contracting;  and 

(v)  Other  interested  parties. 

(3)  For  SBA's  Small  Business 
Iimovation  Research  (SBIR)  Program, 
the  following  entities  may  protest: 

(i)  Aprospective  offeror; 

(ii)  The  funding  agreement  officer; 

(iii)  The  responsible  SBA  Government 
Contracting  Area  Director  or  the 
Assistant  Administrator  for  Technology; 
and 

(iv)  Other  interested  parties. 

(4)  For  the  Department  of  Defense's 
Small  Disadvantaged  Business  (SDB) 
Program,  and  any  other  similar  program 
of  another  Federal  agency,  the  following 
entities  may  file  a  protest  in  connection 
with  a  particular  SDB  procurement: 

(i)  Any  offeror  for  the  specific  SDB 

requirement; 
(ii)  The  contracting  officer;  and 
(iii)  The  responsible  SBA  Government 

Contracting  Area  Director,  the  Associate 

Administrator  for  Government 

Contracting,  or  the  Associate 

Administrator  for  MED. 

(5)  For  any  unrestricted  Government 
procurement  in  which  status  as  a  small 
business  may  be  beneficial,  including, 
but  not  limited  to,  the  award  of  a 
contract  to  a  small  business  where  there 
are  tie  bids,  the  opportunity  to  seek  a 
Certificate  of  Competency  by  a  small 
business,  and  SDB  price  evaluation 
preferences,  the  following  entities  may 
protest  in  connection  with  a  particular 
procurement: 

(i)  Any  offeror; 

(ii)  The  contracting  officer;  and 
(iii)  The  responsible  SBA  Government 
Contracting  Area  Director,  the  Associate 
Administrator  for  Government 
Contracting,  or  the  Associate 
Administrator  for  MED. 

(b)  Request  for  Size  Determinations. 
(1)  For  SBA's  Financial  Assistance 
Programs,  the  following  entities  may 
request  a  formal  size  determination: 
(i)  The  applicant  for  assistance;  and 
(ii)  The  SBA  official  with  authority  to 
take  final  action  on  the  assistance 
requested.  That  official  may  also  request 
the  appropriate  Government  Contracting 
Area  Office  to  determine  whether 
affiliation  exists  between  an  applicant 
for  financial  assistance  and  one  or  more 
other  entities  for  purposes  of 
determining  whether  the  applicant 
would  exceed  the  loan  limit  amount 
imposed  by  §  120.151  of  this  chapter. 
(2)  For  SBA's  MED  program— 
(i)  Concerning  initial  MED  eligibility, 
the  following  entities  may  request  a 
formal  size  determination: 
(A)  The  MED  applicant  concern;  and 


(B)  The  Director  of  the  Division  of 
Program  Certification  and  Eligibihty  or 
the  Associate  Administrator  for  MED. 

(ii)  Concerning  individual  8(a) 
subcontract  awards,  whether  sole  source 
or  competitive,  the  following  entities 
may  request  a  formal  size 
determination: 

(A)  The  MED  concern  nominated  by 
SBA  for  the  particular  sole  source  8(a) 
award  or  the  apparent  successful  offeror 
for  the  particular  competitive  8(a) 
award; 

(B)  The  SBA  program  official  with 
authority  to  execute  the  8(a) 
subcontract;  and 

(C)  The  SBA  District  Director  in  the 
district  serving  the  area  in  which  the 
headquarters  of  the  MED  concern  is 
located,  regardless  of  the  location  of  a 
parent  company  and  affiliates,  or  the 
Associate  Administrator  for  MED. 

(3)  For  SBA's  Certificate  of 
Competency  Program,  the  following 
entities  may  request  a  formal  size 
determination: 

(i)  The  offeror  who  has  applied  for  a 
COC;and 

(ii)  The  responsible  SBA  Government 
Contracting  Area  Director  or  the 
Associate  Administrator  for  Government 
Contracting. 

(4)  For  SBA's  sale  or  lease  of 
government  property,  the  following 
entities  may  request  a  formal  size 
determination: 

(i)  The  responsible  SBA  Government 
Contracting  Area  Director  or  the 
Associate  Administrator  for  Government 
Contracting;  and 

(ii)  Authorized  officials  of  other 
Federal  agencies  administering  a 
property  sales  program. 

(5)  For  eligibility  to  pay  reduced 
patent  fees,  the  following  entities  may 
request  a  formal  size  determination: 

(i)  The  applicant  for  the  reduced 
patent  fees;  and 
(ii)  The  Patent  and  Trademark  Office. 

(6)  For  purposes  of  determining 
compliance  with  small  business 
requirements  of  another  Government 
agency  program  not  otherwise  specified 
in  this  section,  an  official  with  authority 
to  administer  the  program  involved  may 
request  a  formal  size  determination. 

§121.1 002    Who  malces  a  formai  size 
determination? 

The  responsible  Government 
Contracting  Area  Director  or  designee 
makes  all  formal  size  determinations  in 
response  to  either  a  size  protest  or  a 
request  for  a  formal  size  determination, 
with  the  exception  of  size 
determinations  for  purposes  of  the 
Disaster  Loan  Program,  which  wdll  be 
made  by  the  Disaster  Area  Office 
Director  or  designee  responsible  for  the 
area  in  which  the  disaster  occurred. 
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§  121.1003    Where  should  a  size  protest  be 
filed? 

A  protest  involving  a  government 
procurement  or  sale  must  be  filed  with 
the  contracting  officer  for  the 
procurement  or  sale,  who  must  forward 
the  protest  to  the  SBA  Government 
Contracting  Area  Office  serving  the  area 
in  which  the  headquarters  of  the 
protested  concern  is  located,  regardless 
of  the  location  of  any  parent  company 
or  affiliates. 

§121.1004    What  time  limits  apply  to 
protests? 

(a)  Protests  by  entities  other  than 
contracting  officers  or  SBA.  (1)  Non- 
negotiated  procurement  or  sale.  A 
protest  must  be  received  by  the 
contracting  officer  prior  to  the  close  of 
business  on  the  5th  day,  exclusive  of 
Saturdays,  Sundays,  and  legal  holidays, 
after  bid  or  proposal  opening. 

(2)  Negotiated  procurement.  A  protest 
must  be  received  by  the  contracting 
officer  prior  to  the  close  of  business  on 
the  5th  day,  exclusive  of  Saturdays, 
Sundays,  and  legal  holidays,  after  the 
contracting  officer  has  notified  the 
protestor  of  the  identity  of  the 
prospective  awardee. 

(3)  Multiple  award  schedule.  On  a 
multiple  award  schedule  procurement 
set  aside  for  small  business,  protests 
will  be  considered  timely  if  received  by 
SBA  at  any  time  prior  to  the  expiration 
of  the  contract  period  (including 
renewals). 

(b)  Protests  by  contracting  officers  or 
SBA.  The  time  limitations  in  paragraph 
(a)  of  this  section  do  not  apply  to 
contracting  officers  or  SBA,  and  they 
may  file  protests  before  or  after  awards, 
except  to  the  extent  set  forth  in 
paragraph  (e)  of  this  section. 

(c)  Effect  of  contract  award.  A  timely 
filed  protest  applies  to  the  procurement 
in  question  even  though  a  contracting 
officer  awarded  the  contract  prior  to 
receipt  of  the  protest. 

(d)  Untimely  protests.  A  protest 
received  after  the  allotted  time  limits 
must  still  be  forwarded  to  SBA.  SBA 
will  dismiss  untimely  protests. 

(e)  Premature  protests.  A  protest  filed 
by  any  party,  including  the  contracting 
officer,  before  bid  opening  or 
notification  to  offerors  of  the  selection 
of  the  apparent  successful  offer  will  be 
dismissed  as  premature. 

§121.1005    How  must  a  protest  De  *ea 
with  the  contracting  officer? 

A  protest  must  be  delivered  to  the 
contracting  officer  by  hand,  telegram, 
mail.  FAX.  or  telephone.  If  a  protest  is 
made  by  telephone,  the  contracting 
officer  must  later  receive  a  confirming 
letter  either  within  the  5-day  period  in 


§  121.1004(a)(1)  or  postmarked  no  later 
than  one  day  after  the  date  of  the 
telephone  protest. 

§  121  1006    When  will  a  Size  protest  be 
referred  re  .jr  SBA  Government  Contracting 
Area  Orfice? 

^u,  A  (.contracting  officer  who  receives 
a  protest  (other  than  from  SBA)  must 
forward  the  protest  promptly  to  the  SBA 
Government  Contracting  Area  Office 
serving  the  area  in  which  the 
headquarters  of  the  offeror  is  located. 

(b)  A  contracting  officer's  referral 
must  contain  the  following  information: 

(1)  The  protest  and  any  accompanying 
materials; 

(2)  A  copy  of  the  self-certification  as 
to  size; 

(3)  Identification  of  the  applicable 
size  standard: 

(4)  A  copy  of  the  solicitation; 

(5)  Identification  of  the  date  of  bid 
opening  or  notification  provided  to 
unsuccessful  offerors; 

(6)  The  date  on  which  the  protest  was 
received;  and 

(7)  A  complete  address  and  point  of 
contact  for  the  protested  concern. 

§  1 2 '  '  CO 7    Must  a  protest  of  size  status 
reate  to  a  oarticuiar  procurement  and  be 

specific^ 

(a)  Particular  procurement.  A  protest 
challenging  the  size  of  a  concern  which 
does  not  pertain  to  a  particular 
procurement  or  sale  will  not  be  acted  on 
by  SBA. 

(b)  A  protest  must  include  specific 
facts.  A  protest  must  be  sufficiently 
specific  to  provide  reasonable  notice  as 
to  the  grounds  upon  which  the 
protested  concern's  size  is  questioned. 
Some  basis  for  the  belief  or  allegation 
stated  in  the  protest  must  be  given.  A 
protest  merely  alleging  that  the 
protested  concern  is  not  small  or  is 
affiliated  wi\h  unnamed  other  concerns 
does  not  specify  adequate  grounds  for 
the  protest.  No  particular  form  is 
prescribed  for  a  protest.  Where  materials 
supporting  the  protest  are  available, 
they  should  be  submitted  with  the 
protest.  — 

(c)  Non-specific  protests  will  be 
diswjssed.  Protests  which  do  not 
contain  sufficient  specificity  vriW  be 
dismissed  by  SBA. 

§121.1008    What  happens  after  SBA 
receives  a  size  protest  or  a  request  for  a 
^ornai  size  :ieterminatlon? 

^aj  vVtieii  a  size  protest  is  received,  the 
SBA  Government  Contracting  Area 
Director,  or  designee,  will  promptly 
notify  the  contracting  officer,  the 
protested  concern,  and  the  protestor  that 
a  protest  has  been  received.  In  the  event 
the  size  protest  pertains  to  a 
requirement  involving  SBA's  SBIR 


Program,  the  Government  Contracting 
Area  Director  will  advise  the  Assistant 
Administrator  for  Technology  of  the 
receipt  of  the  protest.  SBA  will  provide 
a  copy  of  the  protest  to  the  protested 
concern  along  writh  a  blank  SBA 
Application  for  Small  Business  Size 
Determination  (SBA  Form  355)  by 
certified  mail,  return  receipt  requested, 
or  by  any  overnight  delivery  service  that 
provides  proof  of  receipt.  SBA  will  ask 
the  protested  concern  to  respond  to  the 
allegations  of  the  protestor. 

(b)  When  SBA  receives  a  request  for 
a  formal  size  determination  in  accord 
with  §  121.1001(b).  SBA  vnll  provide  a 
blank  copy  of  SBA  Form  355  to  the 
concern  whose  size  is  at  issue. 

(c)  The  protested  concern  or  concern 
whose  size  is  at  issue  must  return  the 
completed  SBA  Form  355  and  all  other 
requested  information  to  SBA  writhin  3 
working  days  from  the  date  of  receipt  of 
the  blank  form  from  SBA.  SBA  has 
discretion  to  grant  an  extension  of  time 
to  file  the  form.  The  firm  must  attach  to 
the  completed  SBA  Form  355  its 
answers  to  the  allegations  contained  in 
the  protest,  where  applicable,  together 
with  any  supporting  material. 

(d)  If  a  concern  does  not  submit  a 
completed  SBA  Form  355,  answers  to 
the  protest  allegations,  or  other 
requested  information  writhin  the 
allotted  time  provided  by  SBA,  or  if  it 
submits  incomplete  information,  SBA 
may  presume  that  disclosure  of  the 
form,  any  information  missing  from  it. 
or  other  missing  information  would 
show  or  tend  to  show  that  the  concern 
is  other  than  a  small  business. 

§121.1009    What  are  the  procedures  for 
nrtaking  the  size  determination? 

(a)  Time  frame  for  making  size 
determination.  After  receipt  of  a  protest 
or  a  request  for  a  formal  size 
determination,  SBA  will  make  a  formal 
size  determination  v«thin  10  working 
days,  if  possible. 

(b)  Basis  for  determination.  The  size 
determination  will  be  based  primarily 
on  information  supplied  by  the 
protestor  or  the  entity  requesting  the 
size  determination  and  llie  subject 
concern.  The  determination,  however, 
may  also  be  based  on  other  grounds  not 
raised  in  the  protest  or  request  for  size 
determination.  SBA  may  utilize  other 
information  in  its  files  and  may  make 
inquiries  including  requests  to  the 
protestor,  the  protested  concern  and  any 
alleged  affiliates,  or  other  persons  for 
additional  specific  information. 

(c)  Burden  of  persuasion.  The  concern 
whose  size  is  under  consideration  has 
the  burden  of  establishing  its  small 
business  size'. 
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(d)  Weight  of  evidence.  SB  A  will  give 
greater  weight  to  specific,  signed, 
factual  evidence  than  to  general, 
unsupported  allegations  or  opinions.  In 
the  case  of  refusal  or  failure  to  furnish 
requested  information  within  a  required 
time  period.  SBA  may  assume  that 
disclosure  would  be  contrary  to  the 
interests  of  the  party  failing  to  make 
disclosure. 

(e)  Formal  size  determination.  The 
SBA  will  base  its  formal  size 
determination  upon  the  record, 
including  reasonable  inferences  from 
the  record,  and  will  state  in  writing  the 
basis  for  its  findings  and  conclusions. 

(f)  Notification  of  determination.  SBA 
will  promptly  notify  the  contracting 
officer,  the  protestor,  and  the  protested 
offeror,  as  well  as  each  affiliate  or 
alleged  affiliate,  of  the  size 
determination.  The  notification  will  be 
by  certified  mail,  return  receipt 
requested,  or  by  any  overnight  deUvery 
service  that  provides  proof  of  receipt. 

(g)  Results  of  an  SBA  size 
determination.  (1)  A  formal  size 
determination  becomes  effective 
immediately  and  remains  in  full  force 
and  effect  unless  and  until  reversed  by 
OHA. 

(2)  Once  SBA  has  determined  that  a 
concern  is  other  than  small  for  purposes 
of  a  particular  procurement,  the  concern 
cannot  later  become  eligible  for  the 
procurement  by  reducing  its  size. 

(3)  A  concern  determined  to  be  other 
than  small  for  a  particular  size  standard 
is  inehgible  for  any  proc\irement  or 
assistance  authorized  by  the  Small 
Business  Act  or  the  Small  Business 
Investment  Act  of  1958,  requiring  the 
same  or  a  lower  size  standard,  unless 
recertified  as  small  pursuant  to 
§121.1010.  Following  an  adverse  size 
determination,  a  concern  cannot  again 
self-certify  as  small  within  the  same  or 
a  lower  size  standard  unless  it  is 
recertified  as  small  by  SBA.  If  it  does  so, 
it  may  be  in  violation  of  criminal  laws, 
including  section  16(d)  of  the  Small 
Business  Act,  15  U.S.C.  645(d).  If  the 
concern  has  already  certified  itself  as 
small  on  a  pending  procurement  or  on 
another  assistance  application,  the 
concern  must  immediately  inform  the 
officials  responsible  for  the  pending 
procurement  or  other  requested 
assistance  of  the  adverse  size 
determination. 

(h)  Limited  reopening  of  size 
determinations.  In  cases  where  the  size 
determination  contains  clear 
administrative  error  or  a  clear  mistake  of 
fact,  SBA  may.  in  its  sole  discretion, 
reopen  the  size  determination  to  correct 
the  error  or  mistake,  provided  the  case 
has  not  t)een  accepted  for  review  by 
OHA. 


$  121.1010    How  does  a  concern  t>ecome 
recertified  as  a  small  business? 

(a)  A  concern  may  request  SBA  to 
recertify  it  as  small  at  any  time  by  filing 
an  application  for  recertification  with 
the  Government  Contracting  Area  Office 
responsible  for  the  area  in  which  the 
headquarters  of  the  applicant  is  located, 
regardless  of  the  location  of  parent 
companies  or  affiliates.  No  particular 
form  is  prescribed  for  the  application; 
however,  the  request  for  recertification 
must  be  accompanied  by  a  current 
completed  SBA  Form  355  and  any  other 
information  sufficient  to  show  a 
significant  change  in  its  ownership, 
management,  or  other  factors  bearing  on 
its  status  as  a  small  concern. 

(b)  Recertification  will  not  be  required 
nor  will  the  prohibition  against  future 
self-certification  apply  if  the  adverse 
SBA  size  determination  is  based  solely 
on  a  finding  of  affiliation  due  to  a  joint 
venture  (e.g.,  ostensible  subcontracting) 
limited  to  a  particular  Government 
procurement  or  property  sale,  or  is 
based  on  an  ineligible  manufacturer 
where  the  eligible  small  business  bidder 
or  offeror  is  a  nonmanufactuxer  on  a 
particular  Government  procurement. 

(c)  A  denial  of  an  application  for 
recertification  is  a  formal  size 
determination  and  may  be  reviewed  by 
OHA  at  the  discretion  of  that  office. 

(d)  The  granting  of  an  application  for 
recertification  has  future  effect  only. 
While  it  is  a  formal  size  determination, 
notice  of  recertification  is  required  to  be 
given  only  to  the  applicant. 

Appeals  of  Size  Determinations  and  SIC 
Code  Designations 

§  121.1101    Are  formal  size  determinations 
subject  to  appeal? 

There  is  no  right  of  appeal  of  a  size 
determination.  OHA,  however,  may,  in 
its  sole  discretion,  review  a  formal  size 
determination  made  by  a  SBA 
Government  Contracting  Area  Office  or 
by  a  Disaster  Area  Office.  Unless  OHA 
accepts  a  petition  for  review  of  a  formal 
size  determination,  the  size 
determination  made  by  a  SBA 
Government  Contracting  Area  Office  or 
by  a  Disaster  Area  Office  is  the  final 
decision  of  SBA.  The  procedures  for 
requesting  discretionary  reviews  by 
OHA  of  formal  size  determinations  are 
set  forth  in  part  134  of  this  chapter. 

S  121.1 102    Are  SiC  code  designations 
subject  to  appeal? 

Appeals  may  be  made  to  OHA,  which 
has  exclusive  jiuisdiction  to  determine 
appeals  of  SIC  code  designations 
pursuant  to  part  134  of  this  chapter. 


§121.1103     What  are  the  procedures  for 
appealing  a  SIC  code  designation? 

(a)  Generally,  any  interested  party 
who  has  been  adversely  affected  by  a 
SIC  code  designation  may  appeal  die 
designation  to  OHA.  However,  with 
respect  to  a  particular  MED  contract, 
only  the  Associate  Administrator  for 
MED  may  appeal. 

(b)  Procedures  for  perfecting  SIC  code 
appeals  with  OHA  are  contained  in 

§  19.303  of  the  Federal  Acquisition 
Regulations,  48  CFR  19.303. 

Subpart  B — Other  Applicable 
Provisions 

Waivers  of  the  Nonmanufacturer  Rule 
for  Classes  of  Products  and  Individual 
Contracts 

§121.1201  What  Is  ttie  Nonmanufacturer 
Rule? 

The  Nonmanufactiu^r  Rule  is  set  forth 
in§121.4Q6(b). 

§121.1202    When  will  a  waiver  of  the 
Nonmanufacturer  Rule  be  granted  for  a 
class  of  products? 

(a)  A  waiver  for  a  class  of  products 
(class  waiver)  will  be  granted  when 
there  are  no  small  business 
manufacturers  or  processors  available  to 
participate  in  the  Federal  market  for  that 
class  of  products. 

(b)  Federal  market  means  acquisitions 
by  the  Federal  Government  from 
offerors  located  in  the  United  States,  or 
such  smaller  area  as  SBA  designates  if 

it  concludes  that  the  class  of  products 
is  not  supplied  on  a  national  basis. 

(1)  When  considering  the  appropriate 
market  area  for  a  product.  SBA 
presumes  that  the  entire  United  States  is 
the  relevant  Federal  market,  unless  it  is 
clearly  demonstrated  that  a  class  of 
products  cannot  be  procured  on  a 
national  basis.  This  presumption  may  be 
particularly  difficult  to  overcome  in  the 
case  of  manufactured  products,  since 
such  items  typically  have  a  market  area 
encompassing  the  entire  United  States. 

(2)  When  considering  geographic 
segmentation  of  a  Federal  market.  SBA 
will  not  necessarily  use  market 
definitions  dependent  on  airline  radius, 
political,  or  SBA  regional  boundaries. 
Market  areas  typically  follow 
established  transportation  routes  rather 
than  jurisdictional  borders.  SBA 
examines  the  following  factors,  among 
others,  in  cases  where  geographic 
segmentation  for  a  class  of  products  is 
urged: 

(i)  Whether  perishabiUty  affects  the 
area  in  which  the  product  can 
practically  be  sold; 

(ii)  Whether  transportation  costs  are 
high  as  a  proportion  of  the  total  value 


of  the  product  so  as  to  limit  the 
economic  distribution  of  the  product; 

(iii)  Whether  there  are  legal  barriers  to 
transportation  of  the  item; 

(iv)  Whether  a  fixed,  well-delineated 
boundary  exists  for  the  purported 
market  area  and  whether  this  boundary 
has  been  stable  over  time;  and 

(v)  Whether  a  small  business,  not 
currently  selling  in  the  defined  market 
area,  could  potentially  enter  the  market 
from  another  area  and  supply  the 
market  at  a  reasonable  price. 

[c]  Available  to  participate  in  the 
context  of  the  Federal  market  means 
that  contractors  exist  that  have  been 
awarded  or  have  performed  a  contract  to 
supply  a  specific  class  of  products  to  the 
Federal  Government  within  24  months 
from  the  date  of  the  request  for  waiver, 
either  directly  or  through  a  dealer,  or 
who  have  submitted  an  offer  on  a 
solicitation  for  that  class  of  products 
within  that  time  frame. 

(d)  Class  of  products  is  an  individual 
subdivision  within  a  four-digit  Industry 
Number  as  established  by  the  Office  of 
Management  and  Budget  in  the  SIC 
Manual. 

§  121.1  i03     W>^.e"  wi!:  a  waiver  o'  the 
Nonmanuiacturer  °j-e  t>e  granted  !o.''  an 
individual  contract" 

An  individual  waiver  lor  a  product  in 
a  specific  solicitation  will  be  approved 
when  the  SBA  Associate  Administrator 
for  Government  Contracting  reviews  and 
accepts  a  contracting  officer's 
determination  that  no  small  business 
manufacturer  or  processor  can 
reasonably  be  expected  to  offer  a 
product  meeting  the  specifications  of  a 
solicitation,  including  the  period  of 
performance. 

§  121.1204    What  a'-n  the  procedures  for 
requesting  and  granting  waivers? 

(a)  Waivers  for  classes  of  products.  (1) 
SBA  may,  at  its  ovm  initiative,  examine 
a  class  of  products  for  possible  waiver 
of  the  Nonmanufacturer  Rule. 

(2)  Any  interested  person,  business, 
association,  or  Federal  agency  may 
submit  a  request  for  a  waiver  for  a 
particular  class  of  products.  Requests 
should  be  addressed  or  hand-carried  to 
the  Associate  Administrator  of 
Government  Contracting,  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Washington,  D.C.  20416. 

(3)  Requests  for  a  waiver  of  a  class  of 
products  need  not  be  in  any  particular 
form,  but  should  include  a  statement  of 
the  class  of  products  to  be  waived,  the 
applicable  SIC  code,  and  detailed 
information  on  the  efforts  made  to 
identify  small  business  manufacturers 
or  processors  for  the  class. 

(4)  If  SBA  decides  that  there  are  small 
business  manufacturers  or  processors  in 


the  Federal  procurement  market,  it  will 
deny  the  request  for  waiver,  issue  notice 
of  the  denial,  and  provide  the  names, 
addresses,  and  telephone  numbers  of 
the  sources  found.  If  SBA  does  not 
initially  confirm  the  existence  of  small 
business  manufacturers  or  processors  in 
the  Federal  market,  it  v«ll: 

(i)  Publish  notices  in  the  Commerce 
Business  Daily  and  the  Federal  Register 
seeking  information  on  small  business 
manufacturers  or  processors, 
announcing  a  notice  of  intent  to  waive 
the  Nonmanufacturer  Rule  for  that  class 
of  products  and  affording  the  public  a 
15-day  comment  period;  and 

(ii)  If  no  small  business  sources  are 
identified,  publish  a  notice  in  the 
Federal  Register  stating  that  no  small 
business  sources  were  found  and  that  a 
waiver  of  the  Nonmanufacturer  Rule  for 
that  class  of  products  has  been  granted. 

(5)  An  expedited  procedure  for 
issuing  a  class  waiver  may  be  used  for 
emergency  situations,  but  only  if  the 
contracting  officer  provides  a 
determination  to  the  Associate 
Administrator  for  Government 
Contracting  that  the  procurement  is 
oroceeding  under  the  authority  of  FAR 

§  6.302-2  (48  CFR  6.302-2)  for  "unusual 
and  compelling  urgency,"  or  provides  a 
determination  materially  the  same  as 
one  of  imusual  and  compelling  urgency. 
Under  the  expedited  procedure,  if  a 
small  business  manufacturer  or 
processor  is  not  identified  by  a  PASS 
search,  the  SBA  will  grant  the  waiver  for 
the  class  of  products  and  then  publish 
a  notice  in  the  Federal  Register.  The 
notice  will  state  that  a  waiver  has  been 
granted,  and  solicit  public  comment  for 
future  procurements. 

(6)  The  decision  by  the  Associate 
Administrator  for  Government 
Contracting  to  grant  or  deny  a  waiver  is 
the  final  decision  by  the  Agency. 

(7)  A  vi'aiver  of  the  Nonmanufactiu"er 
Rule  for  classes  of  products  has  no 
specific  time  limitation.  SBA  will, 
however,  periodically  review  existing 
class  waivers  to  the  Nonmanufactuirer 
Rule  to  determine  if  small  business 
manufacturers  or  processors  have 
become  available  to  participate  in  the 
Federal  market  for  the  waived  classes  of 
products  and  the  waiver  should  be 
terminated. 

(i)  Upon  SBA's  receipt  of  evidence 
that  a  small  business  manufacturer  or 
processor  exists  in  the  Federal  market 
for  a  waived  class  of  products,  the 
waiver  will  be  terminated  by  the 
Associate  Administrator  for  Government 
Contracting.  This  evidence  may  be 
discovered  by  SBA  during  a  periodic 
review  of  existing  waivers  or  may  be 
brought  to  SBA's  attention  by  other 
sources. 


(ii)  SBA  will  announce  its  intent  to 
terminate  a  waiver  for  a  class  of 
products  through  the  publication  of  a 
notice  in  the  Federal  Register,  asking 
for  comments  regarding  the  proposed 
termination. 

(iii)  Unless  pubUc  comment  reveals 
that  no  small  business  manufacturer  or 
processor  in  fact  exists  for  the  class  of 
products  in  question,  SBA  will  publish 
a  final  Notice  of  Termination  in  the 
Federal  Register. 

(b)  Individual  waivers  for  specific 
solicitations.  (1)  A  contracting  officer's 
request  for  a  waiver  of  the 
Nonmanufacturer  Rule  for  specific 
solicitations  need  not  be  in  any 
particular  form,  but  must,  at  a 
minimum,  include: 

(i)  A  definitive  statement  of  the 
specific  item  to  be  waived  and 
justification  as  to  why  the  specific  item 
is  required; 

(ii)  The  solicitation  number,  SIC  code, 
dollar  amount  of  the  procurement,  and 
a  brief  statement  of  the  procurement 
history; 

(iii)  A  determination  by  the 
contracting  officer  that  there  are  no 
known  small  business  manufacturers  or 
processors  for  the  requested  items  (the 
determination  must  contain  a  narrative 
statement  of  the  contracting  officer's 
efforts  to  search  for  small  business 
manufacturers  or  processors  of  the  item 
and  the  results  of  those  efforts,  and  a 
statement  by  the  contracting  officer  that 
there  are  no  known  small  business 
manufacturers  for  the  items  and  that  no 
small  business  manufacturer  or 
processor  can  reasonably  be  expected  to 
offer  the  required  items);  and 

(iv)  For  contracts  expected  to  exceed 
$500,000,  a  copy  of  the  Statement  of 
Work. 

(2)  Requests  should  be  addressed  to 
the  Associate  Administrator  for 
Government  Contracting,  Small 
Business  Administration.  409  3rd  Street, 
S.W.,  Washington,  D.C.  20416. 

(3)  SBA  will  examine  the  contracting 
officer's  determination  and  any  other 
information  it  deems  necessary  to  make 
an  informed  decision  on  the  individual 
waiver  request.  If  SBA's  research 
verifies  that  no  small  business 
manufacturers  or  processors  exist  for  the 
item,  the  Associate  Administrator  for 
Government  Contracting  will  grant  an 
individual,  one-time  waiver.  If  a  small 
business  manufacturer  or  processor  is 
found  for  the  product  in  question,  the 
Associate  Administrator  will  deny  the 
request.  Either  decision  represents  a 
final  decision  by  SBA- 
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§121.1205    How  is  a  list  of  previously 
granted  class  waivers  obtained? 

A  list  of  classes  of  products  for  which 
waivers  of  the  Nonmanufacturer  Rule 
have  been  gianted  will  be  maintained  in 
SBA's  Procurement  Automated  Source 
System  (PASS).  A  Ust  of  such  waivers 
may  also  l>e  obtained  by  contacting  the 
Office  of  Government  Contracting  at  the 
Small  Business  Administration,  409  3rd 
Street,  S.W.,  Washington,  D.C.  20416.  or 
at  the  nearest  SEA  Government 
Contracting  Area  Office. 

Dated:  January  22. 1996. 
lohn  T.  Spotila, 
Acting  Administrator. 
|FR  Doc.  96-1348  Filed  1-30-96;  8:45  am) 
BNJJNQ  CODE  S02S-01-P 


13  CFR  Part  123 

Disaster  Loan  Program 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  regulatory  review  directive, 
the  Small  Business  Administration  has 
completed  a  page-by-page  and  line-by- 
line review  of  its  regulations.  As  a 
result.  SBA  is  clarifying  and 
streamlining  its  regulations.  This  final 
rule  reorganizes  the  entire  Part  1 23 
covering  the  disaster  loan  program  to 
make  it  clearer  and  easier  to  use. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
March  1.  1996. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Associate  Administrator 
for  Disaster  Assistance,  at  (202)  205- 
6734. 

SUPPLEMENTARY  INFORMATION:  Part  123  of 
Chapter  I,  13  CFR  contains  policies 
governing  the  eligibility  of  disaster 
victims  to  obtain  low-cost  loans  to 
restore  their  damaged  property  to  its 
pre-disaster  condition.  On  November 
24,  1995.  SBA  published  a  proposed 
rule  in  the  Federal  Register  (60  FR 
58014)  to  reorganize  the  entire  Part  123 
to  make  it  clearer  and  easier  to  use.  SBA 
did  not  receive  any  comments  in 
response  to  the  proposed  rule.  Thus. 
SBA  is  finalizing  that  rule  without  any 
material  changes.  The  rule  eliminates 
references  to  disasters  which  occurred 
years  ago,  and  it  would  eliminate 
Subpart  D — Persian  Gulf  Troop 
Deployment  Economic  Injury  Loans 
because  the  authority  for  that  loan 
program  has  expired.  A  conversion  table 
follows: 


Existing 
section 

Action 

New  section 

1232  .... 

Revise  .. 

123.101 

123.3  .... 

Revise  .. 

123.3.  123.4,  123.5. 
123.10.  123.101 

123.4  .... 

Revise  .. 

123.5 

123.5  .... 

Delete  .. 

123.6  .... 

Revise  .. 

123.8 

123.7  .... 

Revise  .. 

123.3 

123.8  .... 

Delete  .. 

123.9  .... 

Revise  .. 

123.101.  123.104. 
123.105 

123.10  .. 

Delete  .. 

123.11  .. 

Revise  .. 

123.11 

123.12  .. 

Revise  .. 

123.13 

123.13  .. 

Revise  .. 

123.16.  123.104 

123.14  .. 

Revise  .. 

123.101 

123.15  .. 

Delete  .. 

123.16  .. 

Delete  .. 

123.17  .. 

Revise  .. 

123.201 

123.18  .. 

Revise  .. 

123.12 

123.19  .. 

Revise  .. 

123.9 

123.20  .. 

Delete  .. 

123.21  .. 

Revise  .. 

123.100.  123.200 

12322  .. 

Revise  . 

123.3 

12323  .. 

Revise  .. 

123.3 

12324  .. 

Revise  .. 

123.6,  123.7,  123.12, 
123.101,  123.105, 
123.106,  123.107. 
123.201.  123.202 

12325  .. 

Revise  .. 

123.15.  123.105 

12326  .. 

Revise  .. 

123.202.  123.203 

12327  .. 

Delete  .. 

12328  .. 

Revise  .. 

123.202 

12329  .. 

Delete  .. 

123.40  .. 

Delete  .. 

123.41  .. 

Revise  .. 

123.14.  123.301, 
123.302,  123.303 

123.60- 

Delete  .. 

69. 

Existing 
section 

Action 

New  section 

123.1  .... 

Revise  .. 

123.1 

Compliance  With  Executive  Orders 
12612,  12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5.U.S.C.  601, 
et  scq.),  and  the  Paperwork  Reduction 
Act  (4^4  U.S.C.  Ch.  35). 

SBA  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  Executive  Order 
12866,  or  the  Regulatory  FlexibiUty  Act. 
5U.S.C.  601,etseq. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  rule  has 
no  federalism  implications  warranting 
preparation  of  the  federalism 
assessment. 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance,  loan  programs — 
business.  Small  businesses. 


Pursuant  to  the  authority  set  forth  in 
sections  5(b)(6).  7(b)(1).  and  7(c)(6)  of 
the  Small  Business  Act.  SBA  revises 
Part  123  of  Title  13  of  the  Code  of 
Federal  Regulations,  to  read  as  follows: 

PART  123— DISASTER  LOAN 
PROGRAM 

Overview 

123.1  What  do  these  rules  cover? 

123.2  What  are  disaster  loans  and  disaster 
declarations? 

123.3  How  are  disaster  declarations  made? 

123.4  What  is  a  disaster  area  and  why  is  it 
imp>ortant? 

123.5  What  kinds  of  loans  are  available? 

123.6  What  does  SBA  look  for  when 
considering  a  disaster  loan  applicant?    . 

123.7  Are    there  restrictions  on  how 
disaster  loans  can  be  used? 

123.8  Does  SBA  charge  any  fees  for 
obtaining  a  disaster  loan? 

123.9  What  happens  if  I  don't  use  loan 
proceeds  for  the  intended  purpwse? 

123.10  What  happens  if  I  cannot  use  my 
insurance  proceeds  to  make  repairs? 

123.11  Does  SBA  require  collateral  for  any 
of  its  disaster  loans? 

123.12  Are  books  and  records  required? 

123.13  What  happens  if  my  loan 
application  is  denied? 

123.14  How  does  the  Federal  Debt 
Collection  Procedures  Act  of  1990  apply? 

123.15  What  if  I  change  my  mind? 

123.16  How  are  loans  administered  and 
serviced? 

123.17  Do  other  Federal  requirements 
apply? 

Home  Disaster  Loans 

123.100  Am  I  eligible  to  apply  for  a  home 
disaster  loan? 

123.101  When  am  1  not  eligible  to  apply  for 
a  home  disaster  loan? 

123.102  What  circumstances  would  justify 
my  relocating? 

123.103  What  happens  if  I  am  forced  to 
move  from  my  home? 

123.104  What  interest  rate  will  I  pay  on  my 
home  disaster  loan? 

123.105  How  much  can  I  borrow  with  a 
home  disaster  loan  and  what  limits 
apply  on  use  of  funds  and  repayment 
terms? 

123.106  What  is  eligible  refinancing? 

123.107  What  is  mitigation? 

Physical  Disaster  Business  Loans 

123.200  Am  I  eligible  to  apply  for  a 
physical  disaster  business  loan? 

123.201  When  am  1  not  eligible  to  apply  for 
a  physical  disaster  business  loan? 

123.202  How  much  can  my  business 
borrow  with  a  physical  disaster  business 
loan? 

123.203  What  interest  rate  will  my  business 
pay  on  a  physical  disaster  businr  s  loan 
and  what  are  its  repayment  terms? 

Econonuc  Injury  Disaster  Loans 

123.300  Is  my  business  eligible  to  apply  for 
an  economic  injury  disaster  loan? 

123.301  When  would  my  business  not  be 
eligible  to  apply  for  an  economic  injury 
disaster  loan? 


UMI 


123.302  What  is  the  interest  rate  on  an 
economic  injury  disaster  loan? 

123.303  How  can  my  business  spend  my 
economic  injury  disaster  loan? 

Authority:  15  U.S.C.  634(b)(6).  636(b), 
636(c)  and  636(f);  Pub.  L.  102-395,  106  Stat. 
1828,  1864;  and  Pub.  L.  103-75, 107  Stat. 
739. 

I 
Overview  i 

§123.1     Wiat  dc  '.nese  r-uies  cover'' 

This  part  covers  the  disaster  loan 
programs  authorized  under  the  Small 
Business  Act.  15  U.S.C.  636(b).  (c).  and 
(f).  Since  SBA  cannot  predict  the 
occurrence  or  magnitude  of  disasters,  it 
reserves  the  right  to  change  the  rules  in 
this  part,  without  advance  notice,  by 
publishing  interim  emergency 
regulations  in  the  Federal  Register 

§  123.2     Wfiat  are  disaster  loans  and 
disaster  dectarations? 

SBA  offers  low  interest,  fixed  rate 
loans  to  disaster  victims,  enabling  them 
to  repair  or  replace  property  damaged  or 
destroyed  in  declared  disasters.  It  also 
offers  such  loans  to  affected  small 
businesses  to  help  them  recover  from 
economic  injury  caused  by  such 
disasters.  Disaster  declarations  are 
official  notices  recognizing  that  specific 
geographic  areas  have  been  damaged  by 
floods  and  other  acts  of  nature,  riots, 
civil  disorders,  or  industrial  accidents 
such  as  oil  spills.  These  disasters  are 
sudden  events  which  cause  severe 
physical  damage,  and  do  not  include 
slower  physical  occurrences  such  as 
shorehne  erosion  or  gradual  land 
settling.  Sudden  physical  events  that 
cause  substantial  economic  injury  may 
be  disasters  even  if  they  do  not  cause 
physical  damage  to  a  victim  s  property. 
Past  examples  include  ocean  conditions 
causing  significant  displacement  (major 
ocean  currents)  or  closure  (toxic  algae 
blooms)  of  customary  fishing  waters,  as 
well  as  contamination  of  food  or  other 
products  for  human  consumption  from 
unforeseeable  and  unintended  events 
beyond  the  control  r,f\hp  virfims 

§123.3     Howare  disa&ie'  Jeciarations 
made? 

(a)  There  are  four  ways  in  which 
disaster  declarations  are  issued  which 
make  SBA  disaster  loans  possible: 

(1)  The  President  declares  a  Major 
Disaster  and  authorizes  Federal 
assistance,  including  individual 
assistance  (temporary  housing  and 
Individual  and  Family  Grant 
Assistance). 

(2)  SBA  makes  a  physical  disaster 
declaration,  based  on  the  occurrence  of 
at  least  a  minimum  amount  of  physical 
damage  to  buildings,  machinery, 
equipment,  inventory,  homes  and  other 


property.  Such  damage  usually  must 
meet  the  following  tests; 

(i)  In  any  county  or  other  smaller 
political  subdivision  of  a  State  or  U.S. 
possession,  at  least  25  homes  or  25 
businesses,  or  a  combination  of  at  least 
25  homes,  businesses,  or  other  eligible 
institutions,  each  sustain  uninsured 
losses  of  40  percent  or  more  of  the 
estimated  fair  replacement  value  or  pre- 
disaster  fair  market  value  of  the 
damaged  property,  whichever  is  lower; 


or 


(ii)  In  any  such  political  subdivision, 
at  least  three  businesses  each  sustain 
uninsured  losses  of  40  percent  or  more 
of  the  estimated  fair  replacement  value 
or  pre-disaster  fair  market  value  of  the 
damaged  property,  whichever  is  lower, 
and,  as  a  direct  result  of  such  physical 
damage,  25  percent  or  more  of  the  work 
force  in  their  community  would  be 
unemployed  for  at  least  90  days;  and 

(iii)  the  Governor  of  the  State  in 
which  the  disaster  occurred  submits  a 
written  request  to  SBA  for  a  physical 
disaster  declaration  by  SBA  (0MB 
Approval  No.  3245-0121).  This  request 
should  be  delivered  to  the  SBA  Disaster 
Area  Office  serving  the  region  where  the 
disaster  occurred  within  60  days  of  the 
date  of  the  disaster. 

(3)  SBA  makes  an  economic  injury 
disaster  declaration  in  response  to  a 
determination  of  a  natural  disaster  by 
the  Secretary  of  Agriculture. 

(4)  SBA  makes  an  economic  injury 
declaration  in  reliance  on  a  state 
certification  that  at  least  5  small 
business  concerns  in  a  disaster  area 
have  suffered  substantial  economic 
injury  as  a  result  of  the  disaster  and  are 
in  need  of  financial  assistance  not 
otherwise  available  on  reasonable  terms. 
The  state  certification  must  be  signed  by 
the  Governor,  must  specify  the  county 
or  counties  or  other  political 
subdivisions  in  which  the  disaster 
occurred,  and  must  be  delivered  (with 
supporting  documentation)  to  the 
servicing  SBA  Disaster  Area  Office 
within  120  days  of  the  disaster 
occurrence. 

(b)  SBA  publishes  notice  of  any 
disaster  declaration  in  the  Federal 
Register.  The  published  notice  will 
identify  the  kinds  of  assistance 
available,  the  date  and  nature  of  the 
disaster,  and  the  deadline  and  location 
for  filing  loan  applications. 
Additionally,  SBA  will  use  the  local 
media  to  inform  potential  loan 
applicants  where  to  obtain  loan 
applications  and  otherwise  to  assist 
victims  in  applying  for  disaster  loans. 
SBA  will  accept  applications  after  the 
announced  deadline  only  when  SBA 
determines  that  the  late  filing  resulted 


from  substantial  causes  beyond  the 
control  of  the  applicant. 

§  1 23.4    What  Is  a  disaster  area  and  wtiy  is 
it  Important? 

Each  disaster  declaration  defines  the 
geographical  areas  affected  by  the 
disaster.  Only  those  victims  located  in 
the  declared  disaster  area  are  eligible  to 
apply  for  SBA  disaster  loans.  When  the 
President  declares  a  major  disaster,  the 
Federal  Emergency  Management  Agency 
defines  the  disaster  area.  In  major 
disasters,  economic  injury  disaster  loans 
may  be  made  for  victims  in  contiguous 
counties  or  other  political  subdivisions. 
Disaster  declarations  issued  by  the 
Administrator  of  SBA  include 
contiguous  counties  for  both  physical 
and  economic  injury  assistance. 
Contiguous  counties  or  other  political 
subdivisions  are  those  land  areas  which 
abut  the  land  area  of  the  declared 
disaster  area  without  geographic 
separation  other  than  by  a  minor  body 
of  water,  not  to  exceed  one  mile 
between  the  land  areas  of  such  coiuities. 

§  123.5    What  kinds  of  loans  are  available? 

SBA  offers  three  kinds  of  disaster 
loans:  physical  disaster  home  loans, 
physical  disaster  business  loans,  and 
economic  injury  business  loans.  SBA 
makes  these  loans  directly  or  in 
participation  with  a  financial 
institution.  If  a  loan  is  made  in 
participation  with  a  financial 
institution,  SBA's  share  in  that  loan  may 
not  exceed  90  percent. 

§  1 23.6    What  does  SBA  look  for  when 
considering  a  disaster  loan  applicant? 

There  must  be  reasonable  assurance 
that  you  can  repay  your  loan  out  of  your 
personal  or  business  cash  flow,  and  you 
must  have  satisfactory  credit  and 
character.  SBA  vdll  not  make  a  loan  to 
you  if  repayment  depends  upon  the  sale 
of  collateral  through  foreclosure  or  any 
other  disposition  of  assets  ovnied  by 
you.  SBA  is  prohibited  by  statute  from 
making  a  loan  to  you  if  you  are  engaged 
in  the  production  or  distribution  of  any 
product  or  service  that  has  been 
determined  to  be  obscene  by  a  court. 

§  1 23.7    A  re  there  restrictions  on  how 
disaster  loans  can  be  used? 

You  must  use  disaster  loans  to  restore 
or  replace  your  primary  home 
(including  a  mobile  home  used  as  a 
primary  residence)  and  your  personal  or 
business  property  as  nearly  as  possible 
to  their  condition  before  the  disaster 
occiured,  and  within  certain  limits,  to 
protect  damaged  or  destroyed  real 
property  from  possible  future  similar 
disasters. 
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$123.8    Oo«s  S6A  charge  any  fees  tor 
obtaining  a  disaslar  loan? 

SBA  does  not  charge  points,  closing, 
or  servicing  fees  on  any  disaster  loan. 
You  will  be  responsible  for  payment  of 
any  closing  costs  owed  to  third  parties, 
such  as  recording  fees  and  title 
insixrance  premiums.  If  your  loan  is 
made  in  participation  with  a  financial 
institution.  SBA  will  charge  a  guarantee 
fee  to  the  financial  institution,  which 
then  may  recover  the  guarantee  fee  from 
you. 

$  123.9    What  happens  If  I  don't  use  loan 
proceeds  (or  ttie  Intended  purpose? 

(a)  When  SBA  approves  each  loan 
application,  it  issues  a  loan 
authorization  which  specifies  the 
amount  of  the  loan,  repayment  terms, 
any  collateral  requirements,  and  the 
permitted  use  of  loan  proceeds.  If  you 
wrongfully  misapply  these  proceeds, 
you  will  b»e  liable  to  SBA  for  one  and 
one-half  times  the  proceeds  disbursed  to 
you  as  of  the  date  SBA  learns  of  your 
wrongful  misapplication.  Wrongful 
misapplication  means  the  willful  use  of 
any  loan  proceeds  without  SBA 
approval  contrary  to  the  loan 
authorization.  If  you  fail  to  use  loan 
proceeds  for  authorized  purposes  for  60 
days  or  more  after  receiving  a  loan 
disbursement  check,  such  non-use  also 
is  considered  a  wrongful  misapphcation 
of  the  proceeds. 

(b)  If  SBA  learns  that  you  may  have 
misapplied  your  loan  proceeds,  SBA 
will  notify  you  at  your  last  known 
address,  by  certified  mail,  return  receipt 
requested.  You  will  be  given  at  least  30 
days  to  submit  to  SBA  evidence  that  you 
have  not  misapplied  the  loan  proceeds 
or  that  you  have  corrected  any  such 
misapplication.  Any  failure  to  respond 
in  time  will  be  considered  an  admission 
that  you  misapplied  the  proceeds.  If 
SBA  finds  a  wrongful  misapplication,  it 
will  cancel  any  undisbursed  loan 
proceeds,  call  the  loan,  and  begin 
collection  measures  to  collect  your 
outstanding  loan  balance  and  the  civil 
penalty.  You  may  also  face  criminal 
prosecution  or  civil  or  administrative 
action. 

§123.10    What  happens  If  I  cannot  use  my 
Insurance  proceeds  to  nuake  repairs? 

If  you  must  pay  insurance  proceeds  to 
the  holder  of  a  recorded  lien  or 
encumbrance  against  your  damaged 
property  instead  of  using  them  to  make 
repairs,  you  may  apply  to  SBA  for  the 
full  amount  needed  to  make  such 
repairs.  If  you  voluntarily  pay  insurance 
proceeds  to  a  recorded  lienholder,  your 
loan  eligibihty  is  reduced  by  the  amount 
of  the  voluntary  payment. 


§  123.1 1     Does  SBA  require  collateral  for 
any  of  its  disaster  loans? 

Generally.  SBA  will  not  require  that 
you  pledge  collateral  to  secure  a  disaster 
home  loan  or  a  physical  disaster 
business  loan  of  $10,000  or  less,  or  an 
economic  injury  disaster  loan  of  $5,000 
or  less.  For  loans  larger  than  these 
amounts,  you  will  be  required  to 
provide  available  collateral  such  as  a 
lien  on  the  damaged  or  replacement 
property,  a  security  interest  in  personal 
property,  or  both. 

(a)  Sometimes  a  borrower,  including 
affiliates  as  defined  in  Fart  121  of  this 
title,  will  have  more  than  one  loan  after 
a  single  disaster.  In  deciding  whether 
collateral  is  required,  SBA  will  add  up 
all  physical  disaster  loans  to  see  if  they 
exceed  $10,000  and  all  economic  injury 
disaster  loans  to  see  if  they  exceed 
$5,000. 

(b)  SBA  will  not  decline  a  loan  if  you 
lack  a  particular  amount  of  collateral  as 
long  as  it  is  reasonably  sure  that  you  can 
repay  your  loan.  If  you  refuse  to  pledge 
available  collateral  when  requested  by 
SBA.  however,  SBA  may  decline  or 
cancel  your  loan. 

$  123.12    Are  books  and  records  required? 
You  must  retain  complete  records  of 
all  transactions  financed  with  your  SBA 
loan  proceeds,  including  copies  of  all 
contracts  and  receipts,  for  a  period  of  3 
years  after  you  receive  your  final 
disbursement  of  loan  proceeds.  If  you 
have  a  physical  disaster  business  or 
economic  injury  loan,  you  must  also 
maintain  current  and  accurate  books  of 
account,  including  financial  and 
operating  statements,  insurance 
policies,  and  tax  returns.  You  must 
retain  applicable  books  and  records  for 
3  years  after  your  loan  matures 
including  any  extensions,  or  from  the 
date  when  your  loan  is  paid  in  full, 
whichever  occurs  first.  You  must  make 
available  to  SBA  or  other  authorized 
government  personnel  upon  request  all 
such  books  and  records  for  inspection, 
audit,  and  reproduction  during  normal 
business  hours  and  you  must  also 
permit  SBA  and  any  participating 
financial  institution  to  inspect  and 
appraise  your  asseis.  (OMB  Approval 
No.  3245-0110.) 

§  1 23. 1 3    What  happens  il  my  loan 
application  Is  denied? 

(a)  If  SBA  denies  your  loan 
application.  SBA  will  notify  you  in 
writing  and  set  forth  the  specific  reasons 
for  the  denial.  Any  applicant  whose 
request  for  a  loan  is  declined  for  reasons 
other  than  size  (not  being  a  small 
business)  has  the  right  to  present 
information  to  overcome  the  reason  or 
reasons  for  the  decline  and  to  request 


reconsideration  in  writing.  (OMB 
Aporoval  No.  3245-0122.) 

(b)  Any  decline  due  to  size  can  only 
be  appealed  as  set  forth  in  Part  121  of 
this  chapter. 

(c)  Any  request  for  reconsideration 
must  be  received  by  the  SBA  office  that 
declined  the  original  application  within 
six  months  of  the  date  of  the  declined 
notice.  After  six  months,  a  new  loan 
application  is  required. 

(d)  A  request  for  reconsideration  must 
contain  all  significant  new  information 
that  you  rely  on  to  overcome  SBA's 
denial  of  your  original  loan  application. 
Your  request  for  reconsideration  of  a 
business  loan  application  must  also  be 
accompanied  by  current  business 
financial  statements. 

(e)  If  SBA  declines  your  application  a 
second  time,  you  have  the  right  to 
appeal  in  writing  to  the  Area  Director's 
Office.  All  appeals  must  be  received  by 
the  office  that  declined  the  prior 
reconsideration  within  30  days  of  the 
decUne  action.  Your  request  must  state 
that  you  are  appealing,  and  must  give 
specific  reasons  why  the  decline  action 
should  be  reversed. 

(f)  The  decision  of  the  Area  Director 
is  final  unless: 

(1)  The  Area  Director  does  not  have 
authority  to  approve  the  requested  loan; 

(2)  The  Area  Director  refers  the  matter 
to  the  Associate  Administrator  for 
Disaster  Assistance;  or 

(3)  The  Associate  Administrator  for 
Disaster  Assistance,  upon  a  showing  of 
special  circumstances,  requests  the  Area 
Director's  office  to  forward  the  matter  to 
him  or  her  for  final  consideration. 
Special  circumstances  may  include,  but 
are  not  limited  to.  policy  considerations, 
alleged  improper  acts  by  SBA  personnel 
or  others  in  processing  the  application, 
and  conflicting  policy  interpretations 
between  two  Area  Offices. 

§123.14    How  does  the  Federal  Debt 
Collection  Procedures  Act  of  1990  apply? 

(a)  Under  the  Federal  Debt  Collection 
Procedures  Act  of  1990  (28  U.S.C. 
3201(e)).  a  debtor  who  owns  property 
which  is  subject  to  an  outstanding 
judgment  lien  for  a  debt  owed  to  the 
United  States  generally  is  not  eligible  to 
receive  physical  and  economic  injury 
disaster  loans.  The  SBA  Associate 
Administrator  for  Disaster  Assistance,  or 
designee,  may  waive  this  restriction  as 
to  disaster  loans  upon  a  demonstration 
of  good  cause.  Good  cause  means  a 
written  representation  by  you  under 
oath  which  convinces  SBA  that: 

(1)  The  declared  disaster  was  a  major 
contributing  factor  to  the  delinquency 
which  led  to  the  judgment  lien, 
regardless  of  when  the  original  debt  was 
incurred;  or 
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(2)  The  disaster  directly  prevented 
you  from  fulfilling  the  terms  of  an 
agreement  with  SBA  or  any  other 
Federal  Government  entity  to  saUsfy  its 
pre-disaster  judgment  lien;  in  this 
situation,  the  judgment  creditor  must 
certify  to  SBA  that  you  were  complying 
with  the  agreement  to  satisfy  the 
judgment  lien  when  the  disaster 
occurred;  or 

(3)  Other  circumstances  exist  which 
would  justify  a  waiver. 

(b)  Tne  waiver  determination  by  the 
Associate  Administrator  for  Disaster 
Assistance,  or  designee,  is  a  final,  non- 
appealable decision.  The  granting  of  a 
waiver  does  not  include  loan  approval; 
a  waiver  recipient  must  then  follow 
normal  loan  application  procedures. 

§123.15    Whatlflch.=inqf  ^,  -nmc;^ 

If  SBA  required  you  lo  pieage 
collateral  for  your  loan,  you  may  change 
your  mind  and  rescind  your  loan 
pursuant  to  the  Consimier  Credit 
Protection  Act.  15  U.S.C.  1601.  and 
Regulation  Z  of  the  Federal  Reserve 
Board.  12  CFR  Part  226.  Your  note  and 
any  collateral  documents  signed  by  you 
will  be  canceled  upon  your  return  of  all 
loan  proceeds  and  your  payment  of  any 
interest  accrued. 

§  123.16     How  a'f-  ioa"s  administered  and 
serviced? 

(a)  If  you  obtained  your  disaster  loan 
from  a  participating  lender,  that  lender 
is  responsible  for  closing  and  servicing 
your  loan.  If  you  obtained  your  loan 
directly  from  SBA.  your  loan  will  be 
closed  and  serviced  by  SBA.  The  SBA 
rules  on  servicing  are  found  in  Part  120 
of  this  chapter. 

(b)  If  you  are  unable  to  pay  your  SBA  - 
loan  installments  in  a  timely  manner  for 
reasons  substantially  beyond  your 
control,  you  may  request  that  SBA 
suspend  your  loan  payments,  extend 
your  maturity,  or  both. 

§123.17     Do  other  Fed"'?'  'eqj  '"mprits 
apply? 

As  a  condition  of  disbursement,  you 
must  be  in  compliance  with  certain 
requirements  relating  to  flood 
insurance,  lead-based  paint,  earthquake 
hazards,  coastal  barrier  islands,  and 
child  support  obligations,  as  set  forth  in 
§§  120.170  through  120.175  of  this 
chapter. 

Home  Disaster  Loans 

§  123.100    Am  I  eligible  to  apply  fcr  a  home 
disaster  loan? 

(a)  You  are  eligible  to  apply  for  a 
home  disaster  loan  if  you: 

(1)  Own  and  occupy  your  primary 
residence  and  have  suffered  a  physical 
loss  to  your  primary  residence,  personal 
property,  or  both;  or 


(2)  Do  not  own  your  primary 
residence,  but  have  suffered  a  physical 
loss  to  your  personal  property.  Family 
members  sharing  a  residence  are  eligible 
if  they  are  not  dependents  of  the  owners 
of  the  residence. 

fb)  Losses  may  be  claimed  only  by  the 
owners  of  the  property  at  the  time  of  the 
disaster,  and  all  such  losses  will  be 
verified  by  SBA.  SBA  will  consider 
beneficial  ownership  as  well  as  legal 
title  (for  real  or  personal  property)  in 

riptcrrnining  whn  Suffered  the  loSS. 
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You  are  not  eligible  for  a  home 
disaster  loan  if: 

(a)  You  have  been  convicted,  during 
the  past  year,  of  a  felony  during  and  in 
connection  with  a  riot  or_civil  disorder 
or  other  declared  disaster; 

(b)  You  acquired  voluntarily  more 
than  a  50  percent  ownership  interest  in 
the  damaged  property  after  the  disaster. . 
and  no  contract  of  sale  existed  at  the 
time  of  the  disaster; 

(c)  Your  damaged  property  can  be 
repaired  or  replaced  with  the  proceeds 
of  insurance,  gifts  or  other 
compensation,  including  condemnation 
awards  (with  one  exception,  these 
amounts  must  either  be  deducted  from 
the  amount  of  the  claimed  losses  or,  if 
received  after  SBA  has  approved  and 
disbursed  a  loan,  must  be  paid  to  SBA 
as  principal  payments  on  youi  loan. 
You  must  notify  SBA  of  any  such 
recoveries  collected  after  receiving  an 
SBA  disaster  loan  (OMB  Approval  No. 
3245-0124)).  The  one  exception  applies 
to  amounts  received  under  the 
Individual  and  Family  Grant  Program  of 
the  Federal  Emergency  Management 
Agency  solely  to  meet  an  emergency 
need  pending  processing  of  an  SBA 
loan.  In  such  an  event,  you  must  repay 
the  financial  assistance  with  SBA  loan 
proceeds  if  it  was  used  for  purposes  also 
eligible  for  an  SBA  loan); 

(d)  SBA  determines  that  you  assumed 
the  risk  (for  example,  by  not 
maintaining  flood  insurance  as  required 
by  an  earlier  SBA  disaster  loan  when 
the  current  loss  is  also  due  to  flood); 

(e)  Your  damaged  property  is  a 
secondary  home  (although  if  you  rented 
the  property  out  before  the  disaster  and 
the  property  would  not  constitute  a 
"residence"  under  the  provisions  of 
Section  280A  of  the  Internal  Revenue 
Code  (26  U.S.C.  280A),  you  may  be 
eligible  for  a  physical  disaster  business 
loan); 

(f)  Your  damaged  property  is  the  type 
of  vehicle  normally  used  for  recreational 
purposes,  such  as  motorhomes,  aircraft, 
and  boats; 


(g)  Your  damaged  property  consists  of 
cash  or  securities; 

(h)  The  replacement  value  of  your 
damaged  personal  property  is 
extraordinarily  high  and  not  easily 
verified,  such  as  the  value  of  antiques, 
artworks,  or  hobby  collections; 

(i)  You  or  other  principal  owners  of 
the  damaged  property  are  presently 
incarcerated,  or  on  probation  or  parole 
followring  conviction  for  a  serious 
criminal  offense; 

(j)  Your  only  interest  in  the  damaged 
property  is  in  the  form  of  a  security 
interest,  mortgage,  or  deed  of  trust; 

(k)  The  damaged  building,  including 
contents,  was  newly  constructed  or 
substantially  improved  on  or  after 
February  9. 1989.  and  (without  a 
significant  business  justification)  is 
located  seaward  of  mean  high  tide  or 
entirely  in  or  over  water;  or 

(1)  You  voluntarily  decide  to  relocate 
outside  the  business  area  in  which  the 
disaster  has  occurred,  and  there  are  no 
special  or  unusual  circumstances 
leading  to  your  decision  (business  area 
means  the  municipality  which  provides 
general  governmental  services  to  your 
damaged  home  or,  if  not  located  in  a 
municipality,  the  county  or  equivalent 
pohtical  entity  in  which  yoiu-  damaged 
home  is  located). 

§123.102    What  circumstances  would 
Justify  my  relocating? 

SBA  may  approve  a  loan  if  you  intend 
to  relocate  outside  the  business  area  in 
which  the  disaster  has  occurred  if  your 
relocation  is  caused  by  such  special  or 
unusual  circumstances  as: 

(a)  demonstrable  risk  that  the  business 
area  will  suffer  future  disasters; 

(b)  a  change  in  employment  status 
(such  as  loss  ofjob.  transfer,  lack  of 
adequate  job  opportunities  within  the 
business  area  or  scheduled  retirement 
within  18  months  after  the  disaster 
occurs); 

(c)  medical  reasons;  or 

(d)  special  family  considerations 
which  necessitate  a  move  outside  of  the 
business  area. 

§  1 23. 1 03    What  happens  If  I  am  forced  to 
move  from  my  home? 

If  you  must  relocate  inside  or  outside 
the  business  area  because  local 
authorities  will  not  allow  you  to  repair 
your  damaged  property,  SBA  considers 
this  to  be  a  total  loss  and  a  mandatory 
relocation.  In  this  case,  your  loan  would 
be  an  amount  that  SBA  considers 
sufficient  to  replace  your  residence  at 
yoiu-  new  location,  plus  funds  to  cover 
losses  of  personal  property  and  eligible 
refinancing. 
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If  you  can  obtain  credit  elsewhere, 
your  interest  rate  is  set  by  a  statutory 
formula,  but  will  not  exceed  8  percent 
per  axmum.  If  you  cannot  obtain  credit 
elsewhere,  your  interest  rate  is  one-half 
the  statutory  rate,  but  will  not  exceed  4 
percent  per  annum.  Credit  elsewhere 
means  that,  with  your  cash  flow  and 
disposable  assets.  SBA  believes  you 
could  obtain  financing  from  non-federal 
sources  on  reasonable  terms.  If  you 
cannot  obtain  credit  elsewhere,  you  also 
may  be  able  to  borrow  from  SBA  to 
refinance  existing  recorded  liens  against 
your  damaged  real  property.  Under 
prior  legislation,  some  SBA  disaster 
loans  had  split  interest  rates.  On  any 
such  loan,  repayments  of  principal  are 
applied  first  to  that  portion  of  the  loan 
with  the  lowest  interest  rate.  " 

§  123.105    How  much  can  I  borrow  with  a 
home  disaster  loan  and  what  limits  apply  on 
use  of  funds  and  repayment  terms? 

(a)  For  all  disasters  occurring  on  or 
after  October  26.  1993,  there  are  limits 
on  how  much  money  you  can  borrow 
for  particular  purposes: 

(1)  $40,000  for  repair  or  replacement 
of  household  and  personal  effects; 

(2)  $200,000  for  repair  or  replacement 
of  a  primary  residence  (including 
upgrading  in  order  to  meet  minimum 
standards  of  safety  and  decency  or 
ciurent  building  code  requirements). 
Repair  or  replacement  of  landscaping 
and/or  recreational  facilities  carmot 
exceed  $5,000; 

(3)  $200,000  for  eligible  refinancing 
purposes;  and 

(4)  20  percent  of  the  loan  amount  (not 
including  refinancing)  up  to  a  maximum 
of  $48,000  for  mitigation  (see  §  123.107). 

(b)  You  may  not  use  loan  proceeds  to 
repay  any  debts  on  personal  property, 
secured  or  unsecured,  unless  you 
inciured  those  debts  as  a  direct  result  of 
the  disaster. 

(c)  SBA  determines  the  loan  maturity 
and  repayment  terms  based  on  your 
needs  and  your  ability  to  pay.  Generally, 
you  will  pay  equal  monthly  installments 
of  principal  and  interest,  beginning  five 
muulLb  Irum  the  date  of  the  loan,  as 
shown  on  the  Note  securing  the  loan. 
SBA  will  consider  other  payment  terms 
if  you  have  seasonal  or  fluctuating 
income,  and  SBA  may  allow  installment 
payments  of  varying  amounts  over  the 
first  two  years  of  the  loan.  The 
maximum  maturity  for  a  home  disaster 
loan  is  30  years.  There  is  no  penalty  for 
prepayment  of  home  disaster  loans. 

§  1 23. 1 06    What  is  eligible  refinancing? 

(a)  If  your  home  (primary  residence) 
is  totally  destroyed  or  substantially 


damaged,  and  you  do  not  have  credit 
elsewhere,  SBA  may  allow  you  to 
borrow  money  to  refinance  recorded 
liens  or  encumbrances  on  your  home. 
Your  home  is  totally  destroyed  or 
substantially  damaged  if  it  has  suffered 
uninsured  or  otherwise  uncompensated 
damage  which,  at  the  time  of  the 
disaster,  is  either: 

(1)  40  percent  or  more  of  the  home's 
market  value  or  replacement  cost  at  the 
time  of  the  disaster,  including  land 
value,  whichever  is  less;  or 

(2)  50  percent  or  more  of  its  market 
value  or  replacement  cost  at  the  time  of 
the  disaster,  not  including  land  value, 
whichever  is  less. 

(b)  Your  home  disaster  loan  for 
refinemcing  existing  liens  or 
encumbreuices  cannot  exceed  an  amount 
equal  to  the  lesser  of  $200,000,  or  the 
physical  damage  to  your  primary 
residence  after  reductions  for  any 
insurance  or  other  recovery. 

§123.107    What  is  mitigation? 

Mitigation  means  specific  measures 
taken  by  you  to  protect  against  recurring 
damage  in  similar  future  disasters. 
Examples  include  retaining  walls,  sea 
walls,  grading  and  contouring  land, 
relocating  utilities  and  modifying 
structures.  The  money  that  you  can 
borrow  for  mitigation  is  limited  to  the 
lesser  of  the  cost  of  mitigation,  or  20 
percent  of  your  loan  to  repair  or  replace 
your  damaged  primary  residence  and 
personal  property.  SBA  will  not  accept 
a  request  for  a  loan  increase  for 
mitigation  filed  after  final  disbursement 
of  your  original  loan  unless  you  can 
show  that  your  request  was  late  because 
of  substantial  reasons  beyond  your 
control. 

Physical  Disaster  Business  Loans 

§  1 23.200    Am  I  eligible  to  apply  for  a 
physical  disaster  business  loan? 

(a)  Almost  any  business  concern  or 
charitable  or  other  non-profit  entity 
whose  real  or  tangible  personal  property 
is  damaged  in  a  declared  disaster  area 
is  eligible  to  apply  for  a  physical 
disaster  business  loan.  Your  business 
may  be  a  sole  proprietorship, 
partnership,  corporation,  limited 
liability  company,  or  other  legal  entity 
recognized  under  State  law.  Your 
business'  size  (average  annual  receipts 
or  number  of  employees)  is  not  taken 
into  consideration  in  determining  your 
eligibility  for  a  physical  disaster 
business  loan.  If  your  damaged  business 
occupied  rented  space  at  the  time  of  the 
disaster,  and  the  terms  of  your  business' 
lease  require  you  to  make  repairs  to 
your  business'  building,  you  may  have 
suffered  a  physical  loss  and  can  apply 
for  a  physical  business  disaster  loan  to 


repair  the  property.  In  all  other  cases, 
the  owner  of  the  building  is  the  eligible 
loan  applicant. 

(b)  Damaged  vehicles,  of  the  type 
normally  used  for  recreational  purposes, 
such  as  motorhomes,  aircraft,  and  boats, 
may  be  repaired  or  replaced  with  SBA 
loan  proceeds  if  you  can  submit 
evidence  that  the  damaged  vehicles 
were  used  in  your  business  at  the  time 
of  the  disaster. 

§  123.201    When  am  I  not  eligible  to  apply 
for  a  physical  disaster  business  loan? 

(a)  You  are  not  eligible  for  a  physical 
disaster  business  loan  if  your  business 
is  an  agricultural  enterprise  or  if  you  (or 
any  principal  of  the  business)  fit  into 
any  of  the  categories  in  §  123.101. 
Agricultural  enterprise  means  a 
business  primarily  engaged  in  the 
production  of  food  and  fiber,  ranching 
and  raising  of  livestock,  aquaculture  and 
all  other  farming  and  agriculture-related 
industries. 

(b)  Sometimes  a  damaged  business  is 
engaged  in  both  agricultural  and  non- 
agricultural  business  activities.  If  the 
primary  business  activity  of  your 
damaged  business  is  not  an  agricultural 
enterprise,  you  may  apply  for  a  physical 
disaster  business  loan,  but  loan 
proceeds  may  not  be  used,  directly  or 
indirectly,  for  the  benefit  of  your 
agricultural  enterprises,  even  if  they 
also  suffered  damage. 

(c)  If  your  business  is  going  to  relocate 
voluntarily  outside  the  business  area  in 
which  the  disaster  occurred,  you  are  not 
eligible  for  a  physical  disaster  business 
loan.  If,  however,  the  relocation  is  due 
to  uncontrollable  or  compelling 
circumstances,  SBA  will  consider  the 
relocation  to  be  involuntary  and  eligible 
for  a  loan.  Such  circumstances  may 
include,  but  are  not  Umited  to: 

(1)  The  elimination  or  substantial 
decrease  in  the  market  for  your  products 
or  services,  as  a  consequence  of  the 
disaster; 

(2)  A  change  in  the  demographics  of 
your  business  area  within  18  months 
prior  to  the  disaster,  or  as  a  result  of  the 
disaster,  which  makes  it  uneconomical 
to  continue  operations  in  your  business 
area; 

(3)  A  substantial  change  in  your  cost 
of  doing  business,  as  a  result  of  the 
disaster,  which  makes  the  continuation 
of  your  business  in  the  business  area  not 
economically  viable; 

(4)  Location  of  your  business  in  a 
hazardous  area  such  as  a  special  flood 
hazard  area  or  an  earthquake-prone  area; 

(5)  A  change  in  the  public 
infrastructure  in  your  business  area 
which  occurred  within  18  months  or  as 
a  result  of  the  disaster  that  would  result 
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in  substantially  increased  expenses  for 
your  business  in  the  business  area; 

(6)  Your  implementation  of  decisions 
adopted  and  at  least  partially 
implemented  within  18  months  prior  to 
the  disaster  to  move  your  business  out 
of  the  business  area;  and 

(7)  Other  factors  which  undermine  the 
economic  viability  of  your  business 
area. 

§123.202    How  much  can  my  bus  ness 
borrow  with  a  physical  disas'e-  bus  ness 
loan? 

(a)  Disaster  business  loans,  mciuding 
both  physical  disaster  and  economic 
injury  loans  to  the  same  borrower, 
together  with  its  affiliates,  cannot 
exceed  the  greater  of  the 
uncompensated  physical  loss  and 
economic  injury  or  $1.5  million. 
Physical  disaster  loans  may  include 
amounts  to  meet  current  building  code 
requirements.  If  your  business  is  a  major 
source  of  employment,  SBA  may  waive 
the  $1.5  milUon  limitation.  A  major 
source  of  employment  is  a  business 
concern  which  has  one  or  more 
locations  in  the  disaster  area  which: 

(1)  Employed  10  percent  or  more  of 
the  entire  work  force  within  the 
commuting  area  of  a  geographically 
identifiable  community  (no  larger  than 
a  county),  provided  that  the  commuting 
area  does  not  extend  more  than  50  miles 
from  such  community;  or 

(2)  Employed  5  percent  of  the  work 
force  in  an  industry  within  the  disaster 
area  and,  if  the  concern  is  a  non- 
manufacturing  concern,  employed  no 
less  than  50  employees  in  the  disaster 
area,  or  if  the  concern  is  a 
manufacturing  concern,  employed  no 
less  than  150  employees  in  the  disaster 
area;  or 

(3)  Employed  no  less  than  250 
employees  within  the  disaster  area. 

(b)  SBA  will  consider  waiving  the 
$1.5  million  loan  limit  only  if: 

(1)  Your  damaged  location  or 
locations  are  out  of  business  or  in 
inmiinent  danger  of  going  out  of 
business  as  a  result  of  the  disaster,  and 
a  loan  in  excess  of  $1.5  million  is 
necessary  to  reopen  or  keep  open  the 
damaged  locations  in  order  to  avoid 
substantial  unemployment  in  the 
disaster  area;  and 

(2)  You  have  used  all  reasonably 
available  funds  from  your  business,  its 
affiliates  and  its  principal  owners  (20% 
or  greater  ownership  interest)  and  all 
available  credit  elsewhere  (as  described 
in  §  123.104)  to  alleviate  your  physical 
damage  and  economic  injury. 

(c)  Physical  disaster  business 
borrowers  may  request  refinancing  of 
liens  on  both  damaged  real  property  and 
machinery  and  equipment,  but  for  an 


amount  reduced  by  insurance  or  other 
compensation.  To  do  so,  your  business 
property  must  be  totally  destroyed  or 
substantially  damaged,  which  means: 

(1)  40  percent  or  more  of  the  aggregate 
value  (lesser  of  market  value  or 
replacement  cost  at  the  time  of  the 
disaster)  of  the  damaged  real  property 
(including  land)  and  damaged 
machinery  and  equipment;  or 

(2)  50  percent  or  more  of  the  aggregate 
value  (lesser  of  market  value  or 
replacement  cost  at  the  time  of  the 
disaster)  of  the  damaged  real  property 
(excluding  land)  and  damaged 
machinery  and  equipment. 

(d)  Loan  funds  allocated  for  repair  or 
replacement  of  landscaping  or 
recreational  facilities  may  not  exceed 
$5,000  unless  the  landscaping  or 
recreational  facilities  fulfilled  a 
functional  need  or  contributed  to  the 
generation  of  business. 

§  '23  203     Ai'hat  interest  rate  will  my 
buSL-^ess  pay  on  a  physical  disaster 
business  oan  and  what  are  the  repayment 
terms? 

(a)  SBA  will  announce  interest  rates 
with  each  disaster  declaration.  If  your 
business,  together  with  its  affiliates  and 
principal  owners,  have  credit  elsewhere, 
your  interest  rate  is  set  by  a.statutory 
formula,  but  will  not  exceed  8  percent 
per  annum.  If  you  do  not  have  credit 
elsewhere,  your  interest  rate  will  not 
exceed  4  percent  per  annum.  The 
maturity  of  your  loan  depends  upon 
your  repayment  ability,  but  cannot 
exceed  3  years  if  you  have  credit 
elsewhere.  Otherwise,  the  maximum 
maturity  is  30  years. 

(b)  Generally,  you  must  pay  equal 
monthly  installments,  of  principal  and 
interest,  beginning  five  months  from  the 
date  of  the  loan  as  shown  on  the  Note. 
SBA  will  consider  other  payment  terms 
if  you  have  seasonal  or  fluctuating 
income,  and  SBA  may  allow  installment 
payments  of  varying  amounts  over  the 
first  two  years  of  the  loan.  There  is  no 

■  penalty  for  prepayment  for  disaster 
loans. 

Economic  Injury  Disaster  Loans 

§  1 23  300     s  my  business  eligible  to  apply 
tor  an  economic  injury  disaster  loan? 

[ai  if  your  business  is  located  in  a 
declared  disaster  area,  and  suffered 
substantial  economic  injury  as  a  direct 
result  of  a  decljued  disaster,  you  are 
eligible  to  apply  for  an  economic  injury 
disaster  loan. 

(1)  Substantial  economic  injury  is 
such  that  a  business  concern  is  unable 
to  meet  its  obligations  as  they  mature  or 
to  pay  its  ordinary  and  necessary 
operating  expenses. 


(2)  Loss  of  anticipated  profits  or  a 
drop  in  sales  is  not  considered 
substantial  economic  injury  for  this 
purpose. 

(b)  Economic  injury  disaster  loans  are 
available  only  if  you  were  a  small 
business  (as  defined  in  Part  121  of  this 
chapter)  when  the  declared  disaster 
commenced,  you  and  your  affiliates  and 
principal  owners  (20%  or  more 
ownership  interest)  have  used  all 
reasonably  available  funds,  and  you  are 
unable  to  obtain  credit  elsewhere  (see 
§123.104). 

(c)  Ehgible  businesses  do  not  include 
agricultural  enterprises,  but  do 
include — 

(1)  Small  nurseries  affected  by  a 
drought  disaster  designated  by  the 
Secretary  of  Agriculture  (nurseries  are 
commercial  establishments  deriving  50 
percent  or  more  of  their  annual  receipts 
from  the  production  and  sale  of 
ornamental  plants  and  other  nursery 
products,  including,  but  not  limited  to, 
bulbs,  florist  greens,  foliage,  flowers, 
flower  and  vegetable  seeds,  shrubbery, 
and  sod); 

(2)  Small  agricultuiral  cooperatives; 
and 

(3)  Producer  cooperatives. 

§123.301    When  would  my  business  not  be 
eligible  to  apply  for  an  economic  injury 
disaster  loan? 

Your  business  is  not  eligible  for  an 
economic  disaster  loan  if  you  (or  any 
principal  of  the  business)  fit  into  any  of 
the  categories  in  §§  123.101  and 
123.201,  or  if  your  business  is: 

(a)  Engaged  in  gambling,  lending, 
multi-level  sales  distribution,  loan 
packaging,  speculation,  or  investment 
(except  for  real  estate  investment  wdth 
property  held  for  rental  when  the 
disaster  occiured); 

Cb)  A  non-profit  or  charitable  concern; 

(c)  A  consumer  or  marketing 
cooperative;  or 

(d)  Not  a  small  business  concern. 

§  1 23.302    What  Is  the  interest  rate  on  an 
economic  injury  disaster  loan? 

Your  economic  injury  loan  will  have 
an  interest  rate  of  4  percent  per  annum 
or  less. 

§123.303    How  can  my  business  spend  my 
economic  injury  disaster  loan? 

(a)  You  can  only  use  the  loan 
proceeds  for  working  capital  necessary 
to  carry  your  concern  until  resumption 
of  normal  operations  and  for 
expenditures  necessary  to  alleviate  the 
specific  economic  injury,  but  not  to 
exceed  that  which  the  business  could 
have  provided  had  the  injury  not 
occurred. 

(b)  Loan  proceeds  may  not  be  used  to: 
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(1)  Refinance  indebtedness  which  you 
incurred  prior  to  the  disaster  event; 

(2)  Make  payments  on  loans  owned  by 
another  federal  agency  (including  SBA) 
or  a  Small  Business  Investment 
Company  licensed  under  the  Small 
Business  Investment  Act; 

(3)  Pay.  directly  or  indirectly,  any 
obligations  resulting  from  a  federal, 
state  or  local  tax  penalty  as  a  result  of 
negligence  or  fraud,  or  any  non-tax 
criminal  fine,  civil  fine,  or  penalty  for 
non-compliance  with  a  law.  regulation, 
or  order  of  a  federal,  state,  regional,  or 
local  agency  or  similar  matter. 

(4)  Repair  physical  damage;  or 

(5)  Pay  dividends  or  other 
disbursements  to  owners,  partners, 
officers  or  stockholders,  except  for 
reasonable  remuneration  directly  related 
to  their  performance  of  services  for  the 
business. 

Dated:  January  19, 1996. 
Philip  Lader. 
AdministTotor. 
(FR  Doc.  96-1162  Filed  1-30-96;  8:45  ami 
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13  CFR  Part  125 

Government  Contracting  Assistance 

A   rNCY:  Small  Business  Administration. 
Acr.ON:  Final  rule. 

SUMMARY:  In  response  to  President 
Clinton's  Government-wide  regulatoiy 
reform  initiative,  the  Small  Business 
Administration  (SBA)  has  completed  a 
page-by-page,  line-by-line  review  of  all 
of  its  existing  regulations  to  determine 
which  should  be  revised  or  eliminated. 
This  rule  would  eliminate  seven 
sections  which  are  currently  contained 
in  13  CFR  Part  125  pertaining  to  SBAs 
procurement  assistance  programs.  The 
Part  will  be  retitled  Government 
Contracting  Assistance. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
March  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Klein,  Chief  Counsel  for  Special 
Programs,  at  (202)  205-6645. 
SUPPLEMENTARY  INFORMATION:  Part  125  of 
chapter  I  of  title  13  of  the  Code  of 
Federal  Regulations  sets  forth  the 
policies  and  procedures  by  which  SBA 
regulates  Government  contracting.  On 
November  27.  1995  (60  FR  58276).  SBA 
published  a  proposed  rule  in  the 
Federal  Register  to  reorganize  part  125. 
eliminating  seven  sections  and 
streamlining  other  sections.  SBA 
proposed  minor,  but  substantive,  rule 
changes — notably,  removing  Walsh- 
Healey  determinations  from  the 
Certificate  of  Competency  process; 


increasing  the  threshold  over  which  a 
contracting  officer  could  appeal  the 
award  of  a  Certificate  of  Competency  to 
Headquarters  from  $25,000  to  $100,000. 
and  clarifying  that  prospective 
limitations  on  subcontracting  applied  to 
base  year  contracts,  irrespective  of 
option  years. 

SBA  received  sixteen  timely 
comments  to  this  proposed  revision. 
Eleven  of  the  comments  were  directed  at 
proposed  §  125.4.  which  concerns 
Government  property  sale  assistance. 
One  was  directed  at  the  proposed 
elimination  of  §  125.10.  the 
Procurement  Automated  Source  System 
(PASS).  The  remainder  raised  objections 
to  proposed  §  125.6.  deaUng  with 
subcontracting  limitations. 

SBA  proposed  a  streamUned  section 
on  government  property  sales  at  §  125.4. 
The  proposed  section  described  the 
purpose  of  the  Government  property 
sales  assistance  program;  described 
what  the  program  does;  described  what 
sorts  of  economic  activities  are  covered 
by  the  program;  and  referred  the  reader 
to  the  appropriate  sections  in  Part  121 
to  obtain  the  size  standards  for  the 
program.  This  section  replaces  present 
§  125.8,  which  recites  the  size  standards 
in  detail,  describes  who  in  SBA  is 
responsible  for  administering  the 
program,  sets  forth  what  interagency 
agreements  SBA  has  concerning  the 
program  and  with  whom,  sets  forth  the 
form  number  of  the  applicable 
certification,  describes  penalties  for 
contract  breach,  and  sets  forth  the 
program's  "emphasis",  not  only  in  the 
present  but  in  the  past  as  well. 

Eight  of  the  eleven  comments 
discussing  this  section  expressed  the 
mistaken  belief  that  the  proposed 
revision  would  eliminate  all  references 
to  the  Government  property  sales 
assistance  program.  All  eleven  of  the 
comments  expressed  concern  that  in  the 
absence  of  the  current  detailed 
regulation,  the  general  public,  the 
timber  industry  and  employees  of  the 
Federal  Government  would  lack 
sufficient  information  to  properly  utifize 
the  program.  Some  of  these  commenters 
expressed  concern  that  in  the  absence  of 
the  particulars  of  present  §  125.8,  other 
agencies  having  interagency  agreements 
with  the  SBA  would  be  unaware  of  their 
responsibilities  under  those  agreements. 
Conversely,  other  commenters  were 
concerned  that  the  proposed  revision 
would  somehow  "signal"  those  other 
agencies  that  they  were  no  longer  bound 
by  their  agreements.  Some  commenters 
were  concerned  that  without  a 
regulation  which  assigns  specific  duties 
to  specific  SBA  employees.  SBA  would 
soon  eliminate  those  employees. 
Finally,  one  commenter  claims  that 


were  SBA  not  to  designate  in  the  Code 
of  Federal  Regulations  which  employees 
were  to  carry  out  which  responsibilities 
under  the  Government  property  sales 
assistance  program.  SBA  would  be  in 
violation  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552). 

SBA  has  considered  all  of  these 
comments,  but  beheves  that  §  125.4  as 
proposed  is  an  appropriate  regulation. 
Current  §  125.8  has  little  useful 
information  for  either  interested  small 
businesses  or  for  federal  agencies 
conducting  sales  under  the  program. 
The  statutory  language  replicated  in 
current  §  125.8  is  among  die  most 
general  in  the  entire  Small  Business  Act. 
guaranteeing  only  that  a  'fair" 
proportion  of  sales  and  leases  be  given 
to  small  businesses.  The  bare  recitation 
of  which  agencies  have  Interagency 
Agreements  with  SBA  which  relate  to 
the  Government  Property  Sales 
Assistance  Program  provides  no  useful 
information  to  the  interested  small 
business.  The  contents  of  those 
agreements,  which  may  be  obtained 
&X)m  the  Small  Business  Administration 
upon  request,  may  be  of  help,  but  they 
are  not  printed  in  the  present  regulation, 
and  to  include  them  in  the  Code  of 
Federal  Regulations  would  be 
impractical.  The  agencies  themselves,  of 
course,  know  what  the  agreements 
require  them  to  do,  and  a  regulation  is 
not  needed  to  create  enforceability. 
SBA's  own  obligations  under  the 
Government  Property  Sales  Assistance 
Program  remain  unaffected  by  removing 
specific  references  to  which  SBA 
employee  performs  which  task. 
Descriptions  of  duties  of  employees  and 
other  internal  management  matters  need 
not  be  contained  in  regulations. 

The  size  standards  relevant  to  the 
timber  set-aside  program  will  be 
restated,  with  more  clarity,  in  new 
§§121.506-121.508  of  this  chapter.  A 
proposed  rule  revising  Part  121  of  these 
regulations  was  published  on  November 
24,  1995,  and  will  become  final  when 
this  rule  becomes  effective.  There  is  no 
substantive  change  to  the  size  standard. 

SBA  disagrees  with  the  contention 
that  the  Freedom  of  Information  Act 
requires  that  SBA  set  forth  in  regulation 
the  responsibilities  of  the  property  sales 
industrial  representative,  as  the  current 
regulation  does.  FOIA  merely  requires 
that  agencies  publish  descriptions  of 
their  organization,  not  that  they  pubfish 
specific  responsibihties  for  specific 
staff.  Moreover,  FOIA  merely  requires 
that  this  publication  be  in  the  Federal 
Register,  not  in  regulations. 

One  commenter  urges  that  §  125.10  be 
retained  if  its  deletion  "in  any  way 
diminishes  the  quality,  availability,  or 
emphasis  for  this  program."  The 


deletion  of  this  regulation  will  have 
none  of  these  adverse  effects. 

Three  of  the  commenters  objected  to 
proposed  §  125.6(e),  which  would 
measure  a  small  business  offeror's 
compliance  with  subcontracting 
limitation  percentages  on  the  basis  of 
the  work  it  will  perform  during  the  base 
contract  period  only,  regardless  of  the 
work  it  does  during  contract  option 
years. 

The  commenters  argued  that  SBA's 
proposed  regulation  was  contrary  to  the 
legislative  intent  behind  the  statute, 
which  was  to  apply  the  subcontracting 
limitations  to  the  anticipated  length  of 
the  contract,  rather  than  to  individual 
task  orders.  One  of  the  commenters  also 
argued  that  such  a  regulation  would 
make  it  particularly  difficult  for  small 
businesses  to  bid  in  high-tech  fields, 
where  the  common  practice  of  the 
industry  is  to  subcontract  large  portions 
of  the  contract  at  the  beginning  phases 
and  to  gradually  perform  more  and  more 
of  the  work  in-house.  Another 
commenter  also  pointed  out  that  the 
proposed  rule  was  inconsistent  with 
§  17.206(a)  of  the  Federal  Acquisition 
Regulation  (48  CFR  §  17.206(a)),  which 
requires  purchasing  agencies  to  evaluate 
proposals  over  their  full  length,  rather 
than  simply  the  base  year. 

Unfortunately,  the  mere  existence  of 
option  years  in  a  contract  is  not 
necessarily  dispositive  of  the  question 
of  the  anticipated  length  of  that 
contract.  Some  agencies  offer  contracts 
with  short  base  periods  and  many 
option  years  as  the  best  way  to  protect 
the  agency's  interests,  without  any  real 
expectation  that  the  awardee  will 
perform  the  contract  for  the  full  period, 
it  would  defeat  the  purpose  of  §  644  (o) 
to  permit,  for  example,  an  award  to  a 
concern  which  ends  up  subcontracting 
most  of  the  performance  during  the 
actual  period  of  performance  on  the 
basis  of  its  promise  to  perform  with  its 
own  personnel  during  option  years 
which  are  never  awarded. 

However.  SBA  agrees  that  where  the 
purchasing  activity  awards  the  contract 
on  the  basis  of  an  evaluation  of  more 
than  the  base  period,  SBA  should  accept 
this  evaluation  as  evidence  of  the 
anticipated  length  of  the  contract. 
Accordingly.  SBA  has  modified  new 
§  125.6(e)  so  that  where  a  proposal  is 
evaluated  on  the  basis  of  more  than  the 
base  year,  the  contract  awardee  must 
perform  the  statutory  minimum  over  the 
period  of  time  upon  which  the 
evaluation  is  made.  In  all  other 
instances,  the  contract  awardee  must 
perform  the  statutory  minimum  over  the 
base  period. 

Another  commenter  objected  to  the 
language  of  §  125.6(a).  which  sets  forth 


the  subcontracting  limitations,  where 
applicable,  for  each  type  of 
procurement.  This  commenter 
contended  that  the  language  of  present 
§  124.314.  which  sets  forth 
subcontracting  limitations  on  8(a) 
concerns,  is  more  clear.  SBA  disagrees. 
SBA  believes  the  wording  of  §  125.6 
merely  eliminates  xmnecessary  wording. 
No  substantive  difference  is  intended. 

One  commenter  asked  why  proposed 
§  125.6(a)(2).  which  establishes  a  50% 
performance  of  work  requirement  for 
contractors  for  supplies  (other  than 
procurement  from  a  regular  dealer  in 
such  supplies)  establishes  no 
performance  or  work  requirement  for 
regular  dealers.  SBA  believes  that  the 
statute  imposes  no  requirement  on 
regular  dealers  to  perform  any 
percentage  of  the  work. 

A  commenter  noted  that  the  language 
of  proposed  §  125.6(b).  which 
establishes  the  definition  of  certain 
accounting  terms  for  purposes  of 
complying  with  the  limitations  on 
subcontracting,  may  be  too  burdensome 
for  small  business  offerors  who 
normally  have  less  formal  accounting 
procedures.  SBA  does  not  consider  it 
unduly  burdensome  for  small  business 
offerors  to  employ  these  terms.  The 
terms  need  defining  in  a  consistent  way 
and  the  definitions  are  not  overly 
complex. 

Two  commenters  noted  that  in  many 
instances  small  business  offerors  have 
not  made  at  the  time  of  their  offer  the 
decisions  they  need  to  make  in  order  to 
determine  how  much  of  the  contract 
they  intend  to  subcontract.  SBA  must 
respect  the  need  of  federal  agencies  to 
determine  the  eligibility  of  small 
business  bidders  by  a  date  certain.  In 
the  instance  of  a  sealed  bid,  the 
contracting  officer  must  be  able  to 
determine  whether  a  bidder  is 
responsible  at  the  time  of  bid  opening 
and,  if  it  is  not.  must  be  able  to  move 
on  to  the  next  bidder.  Similarly,  in  the 
instance  of  a  negotiated  procurement, 
the  small  business  offeror  will  have 
substantially  completed  its 
subcontracting  intentions  by  the  time  it 
makes  its  best  and  final  offer,  and  must 
be  able  to  commit  to  compliance  with 
statutory-  limitations  on  subcontracting 
at  that  point. 

A  commenter  noted  proposed 
§  125.6(d)  treated  subcontracting 
limitations  as  a  responsibility,  rather 
than  a  size,  issue  and  stated  that  this 
decision  would  raise  questions  as  to 
whether  the  proposed  regulation  was  a 
renunciation  of  the  ostensible 
subcontractor  rule  found  in 
§121.401(11(4).  SBA  has  decided  to  MeaX 
limitations  on  subcontracting  as  a 
responsibility  matter  because  it  relates 


to  how  a  contractor  intends  to  perform 
a  specific  contract  and  is  analogous  to 
traditional  responsibility  issues  such  as 
capacity  and  credit.  Moreover,  treating 
the  issue  in  this  way  places  the 
obligation  to  question  compliance  with 
the  contracting  officer,  and  insures  that 
the  contracting  agency  will  be  consulted 
before  a  negative  determination  is 
overruled  by  SBA.  This  new  rule  will 
not  affect  the  ostensible  subcontractor 
rule,  which  is  being  restated  in  new 
§  121.103(f)(3).  Size  protests  will 
continue  to  be  processed  where  the 
protester  alleges  an  anticipated  awardee 
exceeds  the  applicable  size  standard 
due  to  a  joint  venture  relationship  with 
a  purported  subcontractor,  regardless  of 
whether  the  limitations  on 
subcontracting  percentages  will  be  met 
by  the  awardee. 

Another  comment  was  an  objection  to 
the  provision  of  §  125.6(f),  which 
provides  that  work  which  a  concern 
intends  to  subcontract  to  subsidiaries 
and  affiliates  would  not  count  as  work 
performed  by  the  concern.  The 
commenter  points  out  that  SBA  does  not 
treat  the  affiliate  as  a  separate  entity  for 
purposes  of  size  determination  and 
argues  that  it  is  inconsistent  to  treat  the 
affiliate  as  a  separate  entity  for  purposes 
of  subcontracting.  The  commenter  also 
points  out  that  an  applicant  can  easily 
defeat  this  restriction  by  bidding  as  a 
joint  venture  writh  its  affiliate. 

SBA  believes  that  the  governing 
statute,  15  U.S.C.  644(o),  urges  this 
result.  That  statute  refers  to  "employees 
of  the  concern"  (contracts  for  services) 
and  "the  concern  will  perform  work" 
(contracts  for  supplies).  SBA  regulations 
define  a  "concern"  as  "a  business  entity 
organized  for  profit  *  *  *  (which)  may 
be  in  the  legal  form  of  an  individual 
proprietorship,  partnership, 
corporation,  joint  venture,  association, 
trust  or  a  cooperative  *   *   *."(13CFR 
121.403). 

An  offeror  and  its  affiliates  are 
separate  legal  entities.  Even  if  the 
statute  were  construed  to  permit  a 
different  rule,  SBA  believes  a  regulation 
defining  "concern"  differently  for 
different  purposes  could  be  burdensome 
and  confusing.  While  it  is  true  that  SBA 
aggregates  for  size  purposes  the 
employees  or  revenues  of  subsidiaries  or 
affihates  of  a  concern,  SBA  does  not 
treat  the  different  legal  entities  as 
having  merged  or  lost  their  separate 
identities  in  terms  of  ownership, 
management,  assets  and  liabilities.  To 
credit  work  performed  by  a  subsidiary 
or  an  affiUate  as  work  performed  by  the 
concern  itself  would  be  inconsistent 
with  this  approach. 

Finally,  two  commenters  inquired  as 
to  how  SBA  or  a  contracting  officer  can 


33 


•ral  Register  /  Vol.  61,  No.  21  /  Wednesday,  January  31,  1996  /  Rules  and  Regulations 


tederai 


Register  /  Vol. 


bl.  No.  21  /  Wednesday,  January  31,  1996  /  Rules  and  Regulations       3313 


UMI 


determine  an  offeror's  compliance  with 
subcontracting  restrictions  before  an 
award.  As  a  responsibility  matter,  the 
contracting  officer  will  determine 
whether  an  offeror  intends  to  comply 
and  if  so,  whether  it  is  capable  of 
complying.  SBA  may  then  review 
adverse  determinations.  If  award  occurs, 
the  contracting  officer  will  have  a 
continuing  responsibility  to  monitor 
contract  performance  to  assure 
compliance  with  contract  terms, 
including  subcontracting  limitations. 

In  addition  to  modifying  the  provision 
governing  the  period  of  time  considered 
for  measuring  compUance  with  statutory 
subcontracting  limitations,  the  final  rule 
makes  minor  changes  from  the  proposed 
rule  in  order  to  further  streamUne  die 
part.  SBA  has  removed  the  list  of 
"additional  responsibilities"  assigned  to 
commercial  marketing  representatives 
(CMRsl  set  forth  in  proposed  §  125.3(e). 
CMRs  will  be  assigned  responsibilities 
in  addition  to  their  matching  tasks  as 
the  need  arises.  SBA  has  also  deleted 
the  last  sentence  of  proposed 
§  125.6(b)(4).  which  was  inadvertently 
included  in  the  proposed  regulation. 
The  treatment  of  leasing  utility 
distribution  facilities  in  the  context  of 
this  section  is  still  under  review.  SBA 
also  corrected  an  inadvertent  error 
contained  in  the  proposed  rule  as  to  the 
eligibility  of  kit  assemblers  for  a 
certificate  of  competency 
(§  125.5(bMl)(v)(B)  of  the  proposed 
rule).  The  final  rule  will  continue  SBA's 
policy  of  making  COCs  available  to  kit 
assemblers  regardless  of  the  size  of  the 
manufacturer  where  the  procurement  is 
unrestricted,  and  of  making  COCs 
available  to  kit  assemblers  on  small 
business  set-asides  only  where  they 
provide  components  manufactured  only 
by  domestic  small  businesses.  SBA  has 
also  removed  language  in  that 
subparagraph  relating  to  the  treatment 
of  components  manufactured  by 
directed  sources  where  the  sources  are 
large  businesses.  Under  current 
regulations,  contracting  agencies  must 
first  obtain  a  waiver  of  the 
nonmanufacturing  rule  from  SBA  before 
they  may  direct  large  business  sources 
in  a  small  business  set-aside. 
Accordingly,  there  is  no  need  to  include 
additional  language  governing  directed 
sources. 

Compliance  With  Executive  Orders 
12612. 12778.  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.).  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  Executive  Order 


12866  or  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601.  et  seq.  This  rule  eliminates 
seven  sections  of  SBA's  regulations  that 
SBA  has  determined  to  be  obsolete, 
unnecessary,  or  duplicative.  The 
remaining  regulations  have  been 
rewritten  for  clarity  and  ease  of  use.  No 
contracting  opportunities  for  small 
business  will  be  affected  by  this  rule. 
Therefore,  it  is  not  likely  to  have  an 
annual  economic  impact  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition  or  the 
U.S.  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  rule  contains  no  new 
reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  125 

Government  contracts.  Government 
prociu^ment.  Reporting  and 
recordkeeping  requirements.  Small 
businesses.  Technical  assistance. 

Accordingly,  pursuant  to  the 
authority  set  forth  in  Section  4  of  Public 
Law  101-515  (104  Stat.  2140),  Section 
610(a)  of  Public  Law  100-202  (101  Stat. 
1329-39).  sections  5(b)(6).  8  and  15  of 
the  Small  Business  Act.  72  Stat.  384.  as 
amended  (15  U.S.C.  631,  et  seq.).  31 
U.S.C.  9701,  9702,  SBA  hereby  revises 
Part  125  of  Title  13  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  125— GOVERNMENT 
CONTRACTING  PROGRAMS 

Sec. 

125.1  Programs  included. 

125.2  Prime  contracting  assistance. 

125.3  Subcontracting  assistance. 

125.4  Government  property  sales 
assistance. 

125.5  Certificate  of  Competency  program. 

125.6  Prime  contractor  performance 
requirements  (limitations  on 
subcontracting). 

Authority:  15  U.S.C.  634(b)(6),  637,  and 
344.  31  use.  9701.  9702. 

§125.1    Programs  Included. 

The  regulations  in  this  part  relate  to 
the  Government  contracting  assistance 
programs  of  SBA.  There  are  four  main 
programs;  Prime  contracting  assistance; 
Subcontrarting  assistance;  Government 
property  sales  assistance;  and  the 


Certificate  of  Competency  program.  The 
objective  of  the  programs  is  to  assist 
small  businesses  in  obtaining  a  fair 
share  of  Federal  Government  contracts, 
subcontracts,  and  property  sales. 

§  125.2    Prime  contracting  assistance. 

(a)  Traditional  PCR  responsibilities. 
(1)  SBA  Procurement  Center 
Representatives  (PCRs)  are  located  at 
Federal  agencies  and  buying  activities 
which  have  major  contracting  programs. 
PCRs  review  all  acquisitions  not  set 
aside  for  small  businesses  to  determine 
whether  a  set-aside  would  be 
appropriate.  In  cases  where  there  is 
disagreement  between  a  PCR  and  the 
contracting  officer  over  the  suitability  of 
a  particular  acquisition  for  a  small 
business  set-aside,  the  PCR  may  initiate 
an  appeal  to  the  head  of  the  contracting 
activity.  If  the  head  of  the  contracting 
activity  agrees  with  the  contracting 
officer,  SBA  may  appeal  to  the  secretary 
of  the  department  or  head  of  the  agency. 
The  procedures  and  time  limits  for  suci 
appeals  are  set  forth  in  §  19.505  of  the 
Federal  Acquisition  Regulation  (FAR) 
(48  CFR  19.505). 

(2)  PCRs  review  and  evaluate  the 
small  business  programs  of  Federal 
agencies  and  buying  activities  and  make 
recommendations  for  improvement. 
They  also  recommend  small  business, 
small  women-ovtmed  business,  and 
small  disadvantaged  business  sources 
for  use  by  contracting  activities  and 
assist  these  businesses  in  obtaining 
Federal  contracts  and  subcontracts. 
Other  authorized  duties  of  a  PCR  are  set 
forth  in  the  FAR  in  48  CFR  19.402(c) 
and  in  the  Small  Business  Act  (the  Act) 
in  Section  15(a)  (15  U.S.C.  644(a)). 

(b)  BPCR  responsibilities.  (1)  SBA  is 
required  by  section  403  of  Public  Law 
98-577  (15  U.S.C.  644(1))  to  assign  a 
breakout  PCR  (BPCR)  to  major 
contracting  centers.  A  major  contracting 
center  is  a  center  that,  as  determined  by 
SBA,  purchases  substantial  dollar 
amounts  of  other  thjm  commercial 
items,  and  which  has  the  potential  to 
achieve  significant  savings  as  a  result  of 
the  assignment  of  a  BPCR. 

(2)  BPCRs  advocate  full  and  open 
competition  in  the  Federal  contracting 
process  and  recommend  the  breakout 
for  competition  of  items  and 
requirements  which  previously  have  not 
been  competed.  They  may  appeal  the 
failure  by  the  buying  activity  to  act 
favorably  on  a  recommendation  in 
accord  with  the  appeal  procedures  set 
forth  in  §  19.505  of  the  FAR  (48  CFR 
19.505).  BPCRs  also  review  restrictions 
and  obstacles  to  competition  and  make 
recommendations  for  improvement. 
Other  authorized  functions  of  a  BPCR 
are  set  forth  in  48  CFK  19.403(c)  of  the 


FAR  and  Section  15(1)  of  the  Act  (15 
U.S.C.  644(1)). 

§  125.3    Subcontracting  assistance. 

(a)  The  purpose  of  the  subcontracting 
assistance  program  is  to  achieve 
maximum  utilization  of  small  business 
by  major  prime  contractors.  The  Act 
requires  other-than-small  firms  awarded 
contracts  that  offer  subcontracting 
possibilities  by  the  Federal  Government 
in  excess  of  $500,000.  or  $1  million  for 
construction  of  a  public  facility,  to 
submit  a  subcontracting  plan  to  the 
contracting  agency.  The  FAR  sets  forth 
the  requirements  for  subcontracting 
plans  in  48  CFR  part  19,  subpart  19.7, 
and  48  CFR  52.219-9. 

(b)  Upon  determination  of  the 
successful  subcontract  offeror,  but  prior 
to  award,  the  prime  contractor  must 
inform  each  unsuccessful  subcontract 
offeror  in  writing  of  the  name  and 
location  of  the  apparent  successfid 
offeror.  This  is  applicable  to  all 
subcontracts  over  $10,000. 

(c)  SBA  Commercial  Market 
Representatives  (CMRs)  facilitate  the 
process  of  matching  large  prime 
contractors  with  small,  small 
disadvantaged,  and  small  women- 
owned  subcontractors.  CMRs  identify, 
develop,  and  market  small  businesses  to 
the  prime  contractors  and  assist  the 
small  firms  in  obtaining  subcontracts. 

(d)  Each  CMR  has  a  portfolio  of  prime 
contractors  and  conducts  periodic 
compUance  reviews  and  nef  ds 
assessments  of  the  companies  in  this 
portfolio.  CMRs  are  also  required  to 
perform  opportunity  development  and 
source  identification.  Opportunity 
development  means  assessing  the 
current  and  future  needs  of  the  prime 
contractors.  Soiurce  identification  means 
identifying  those  small,  small 
disadvantaged,  and  small  women- 
owned  firms  which  can  fulfill  the  needs 
assessed  from  the  opportunity 
development  process. 

§  125.4    Government  ofooertv  saies 
assistance. 

(a)  The  purpose  of  SBA's  Government 
property  sales  assistance  program  is  to: 

S  (1)  Insure  that  small  businesses  obtain 
their  fair  share  of  all  Federal  real  and 
personal  property  qualifying  for  sale  or 
other  competitive  disposal  action;  and 

(2)  Assist  small  businesses  in 
obtaining  Federal  property  being 
processed  for  disposal,  sale,  or  lease. 

(b)  SBA  property  sales  assistance 
primarily  consists  of  two  activities: 

(1)  Obtaining  small  business  set- 
asides  when  necessary  to  insure  that  a 
fair  share  of  Government  property  sales 
are  made  to  small  businesses;  and 

(2)  Providing  advice  and  assistance  to 
small  businesses  on  all  matters 


pertaining  to  sale  or  lease  of 
Government  property. 

(c)  The  program  is  intended  to  cover 
the  following  categories  of  Government 
property: 

(1)  Sales  of  timber  and  related  forest 
products; 

(2)  Sales  of  strategic  material  from 
national  stockpiles; 

(3)  Sales  of  royalty  oil  by  the 
Department  of  Interior's  Minerals 
Management  Service; 

(4)  Leases  involving  rights  to 
minerals,  petroleum,  coal,  and 
vegetation;  and 

(5)  Sales  of  surplus  real  and  personal 
property. 

(d)  SBA  has  established  specific  small 
business  size  standards  and  rules  for  the 
sale  or  lease  of  the  different  kinds  of 
Government  property.  These  provisions 
are  contained  in  §§  121.501  through 
121.514  of  this  chapter. 

§  1 25  5    Certificate  of  Competency 

(a)  General.  (1)  The  Certificate  of 
Competency  (COC)  Program  is 
authorized  under  section  8(b)(7)  of  the 
Small  Business  Act.  A  COC  is  a  written 
instrument  issued  by  SBA  to  a 
Government  contracting  officer, 
certifying  that  one  or  more  named  small 
business  concerns  possess  the 
responsibility  to  perform  a  specific 
Government  procurement  (or  sale) 
contract.  The  COC  Program  is  applicable 
to  all  Government  procurement  actions. 
For  purposes  of  this  Section,  the  term 
"United  States"  includes  its  territories, 
possessions,  and  the  Commonwealth  of 
Puerto  Rico. 

(2)  A  contracting  officer  must,  upon 
determining  an  apparent  low  small 
business  offeror  to  be  nonresponsible. 
refer  that  small  business  to  SBA  for  a 
possible  COC,  even  if  the  next  low 
apparently  responsible  offeror  is  also  a 
small  business, 

(3)  A  small  business  offeror  referred  to 
SBA  as  nonresponsible  may  apply  to 
SBA  for  a  COC.  Where  the  applicant  is 

a  non-manufacturing  offeror  on  a  supply 
contract,  the  COC  applies  to  the 
responsibility  of  the  non-manufacturer. 


not  to  the 


icinufacturer. 


(b)  COC  Eligibility.  (1)  The  offeror 
seeking  a  COC  has  the  burden  of  proof 
to  demonstrate  its  eligibility  for  COC 
review.  To  be  eligible  for  the  COC 
program,  a  firm  must  meet  the  following 
criteria: 

(i)  It  must  qualify  as  a  small  business 
concern  under  the  size  standard 
applicable  to  the  procurement.  Where 
the  solicitation  fails  to  specify  a  size 
standard  or  Standard  Industrial 
Classification  (SIC)  code,  SBA  vdll 
assign  the  appropriate  size  standard  to 


determine  COC  ehgibility.  SBA 
determines  size  eligibility  as  of  the  date 
described  in  §  121.404  of  this  chapter. 

(ii)  A  manufacturing,  service,  or 
construction  concern  must  demonstrate 
that  it  will  perform  a  significant  portion 
of  the  proposed  contract  wiih  its  own 
facilities,  equipment,  and  personnel. 
The  contract  must  be  performed  or  the 
end  item  manufactured  within  the 
United  States. 

(iii)  A  non-manufacturer  making  an 
offer  on  a  small  business  set-aside 
contract  for  suppUes  must  furnish  end 
items  that  have  been  manufactured  in 
the  United  States  by  a  small  business.  A 
waiver  of  this  requirement  may  be 
requested  under  §§121.1301  through 
121.1305  of  this  chapter  for  either  die 
type  of  product  being  procured  or  the 
specific  contract  at  issue. 

(iv)  A  non-manufacturer  making  an 
offer  on  an  unrestricted  procurement  or 
a  procurement  utilizing  simplified 
acquisition  threshold  procedures  with  a 
cost  that  does  not  exceed  $25,000  must 
furnish  end  items  manufactiued  in  the 
United  States  to  be  eligible  for  a  COC. 

(v)  An  offeror  intending  to  provide  a 
kit  consisting  of  finished  components  or 
other  components  provided  for  a  special 
purpose,  is  eligible  if: 

(A)  It  meets  the  Size  Standard  for  the 
SIC  code  assigned  to  the  procurement; 

(B)  Each  component  comprising  the 
kit  was  manufactured  in  the  United 
States;  and 

(C)  In  the  case  of  a  set-aside,  each 
component  comprising  the  kit  was 
manufactured  by  a  small  business  under 
the  size  standard  applicable  to  the 
component  provided.  A  waiver  of  this 
requirement  may  be  requested  under 

§§  121.1301  through  121.1305  of  this 
chapter. 

(2)  SBA  will  determine  a  concern 
ineligible  for  a  COC  if  the  concern,  or 
any  of  its  principals,  appears  in  the 
"Parties  Excluded  From  Federal 
Procurement  Programs"  section  found 
in  the  U.S.  General  Services 
Administration  Office  of  Acquisition 
Policy  Publication:  List  of  Parties 
Excluded  From  Federal  Prociu^ment  or 
Nonprocurement  Programs.  If  a 
principal  is  unable  to  presently  control 
the  applicant  concern,  and  appears  in 
the  Procurement  section  of  the  list  due 
to  matters  not  directly  related  to  the 
concern  itself,  responsibility  will  be 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section. 

(3)  An  eligibility  determination  will 
be  made  on  a  case-by-case  basis,  where 
a  concern  or  any  of  its  principals 
appears  in  the  Nonprocurement  Section 
of  the  publication  referred  to  in 
paragraph  (b)(2)  of  this  section. 
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(c j  HeferraJ  of  nonresponsibility 
determination  to  SB  A.  (1)  A  contracting 
officer  who  detennines  that  an 
apparently  successful  offeror  that  has 
certified  itself  to  be  a  small  business 
with  respect  to  a  specific  Government 
prooirement  lacks  any  element  of 
responsibility  (including  competency, 
capability,  capacity,  credit,  integrity  or 
tenacity  or  perseverance)  must  refer  the 
matter  in  writing  to  the  SBA 
Government  Contracting  Area  Office 
(Area  Office)  serving  the  area  in  which 
the  headquarters  of  the  offeror  is 
located.  The  referral  must  include  a 
copy  of  the  following: 

(i)  Solicitation; 

(ii)  Offer  submitted  by  the  concern 
whose  responsibility  is  at  issue  for  the 
prociu^ment  (its  Best  and  Final  Offer  for 
a  negotiated  procurement); 

(iii)  Abstract  of  Bids,  where 
applicable,  or  the  Contracting  Officer's 
Price  Negotiation  Memorandum; 

(iv)  Preaward  survey,  where 
applicable; 

fv)  Contracting  officer's  written 
determination  of  nonresponsibility; 

(vi)  Technical  data  package  (including 
drawings,  specifications,  and  Statement 
of  Work);  and 

(vii)  Any  other  justification  and 
documentation  used  to  arrive  at  the 
nonresponsibility  determination. 

(2)  Contract  award  must  be  withheld 
by  the  contracting  officer  for  a  period  of 
15  working  days  (or  longer  if  agreed  to 
by  SBA  and  the  contracting  officer) 
following  receipt  by  the  appropriate 
Area  Office  of  a  referral  which  includes 
all  required  documentation. 

(3)  The  COC  referral  must  indicate 
that  the  offeror  has  been  found 


responsive  to  the  solicitation,  and  also 
identify  the  reasons  for  the 
nonresponsibility  determination. 

(d)  Application  for  COC.  (1)  Upon 
receipt  of  the  contracting  officer's 
referral,  the  Area  Office  will  inform  the 
concern  of  the  contracting  officer's 
negative  responsibility  determination, 
and  offer  it  the  opportunity  to  apply  to 
SBA  for  a  COC  by  a  specified  date. 

(2)  The  COC  application  must  include 
all  information  and  docimientation 
requested  by  SBA  and  any  additional 
information  which  the  firm  believes  will 
demonstrate  its  ability  to  perform  on  the 
proposed  contract.  The  application 
should  be  returned  as  soon  as  possible, 
but  no  later  than  the  date  specified  by 
SBA. 

(3)  Upon  receipt  of  a  complete  and 
acceptable  application,  SBA  may  elect 
to  visit  the  applicant's  facility  to  review 
its  responsibility.  Where  a  service  or 
construction  contract  will  be  performed 
outside  the  United  States,  SBA  will  rely 
solely  on  documentation  and  other 
relevant  information  obtained  within 
the  United  States.  SBA  personnel  may 
obtain  clarification  or  confirmation  of 
information  provided  by  the  applicant 
by  directly  contacting  suppliers, 
financial  institutions,  and  other  third 
parties  upon  whom  the  applicant's 
responsibility  depends. 

(e)  Incomplete  applications.  If  an 
application  for  a  COC  is  materially 
incomplete  or  is  not  submitted  by  the 
date  specified  by  SBA,  SBA  will  close 
the  case  without  issuing  a  COC  and  will 
notify  the  contracting  officer  and  the 
concern  with  a  declination  letter. 

(f)  Reviewing  an  application.  (1)  The 
COC  review  process  is  not  limited  to  the 


areas  of  nonresponsibility  cited  by  the 
contracting  officer.  SBA  may,  at  its 
discretion,  independently  evaluate  the 
COC  applicant  for  all  elements  of 
responsibility,  but  it  may  presume 
responsibility  exists  as  to  elements  other 
than  those  cited  as  deficient.  SBA  may 
deny  a  COC  for  reasons  of 
nonresponsibility  not  originally  cited  by 
the  contracting  officer. 

(2)  A  small  business  will  be  rebuttably 
presumed  nonresponsible  if  any  of  the 
following  circumstances  are  shown  to 
exist: 

(i)  Within  three  years  before  the 
application  for  a  COC,  the  concern,  or 
any  of  its  principals,  has  been  convicted 
of  an  offense  or  offenses  that  would 
constitute  grounds  for  debarment  or 
suspension  under  FAR  subpart  9.4  (48 
CFR  part  9,  subpart  9.4),  and  the  matter 
is  still  under  the  jurisdiction  of  a  court 
(e.g.,  the  principals  of  a  concern  are 
incarcerated,  on  probation  or  parole,  or 
under  a  suspended  sentence);  or 

(ii)  Within  three  years  before  the 
application  for  a  COC,  the  concern  or 
any  of  its  principals  has  had  a  civil 
judgment  entered  against  it  or  them  for 
any  reason  that  would  constitute 
grounds  for  debarment  or  suspension 
under  FAR  subpart  9.4  (48  CFR  part, 
subpart  9.4). 

(g)  Decision  by  Area  Director 
("Director").  After  reviewing  the 
information  submitted  by  the  applicant 
and  the  information  gathered  by  SBA, 
the  Area  Director  will  make  a 
determination,  either  final  or 
recommended  as  set  forth  in  the 
following  chart: 


Contracting  actions 


$100,000  or  less,  or  in  accordance  witti  Slav 
plifted  Acquisition  ThreshokJ  procedures. 


Between  $100,000  and  $25  million 


Exceeding  $25  million 


SBA  official  or  office  with  auttwrity  to  make 
decision 


Director  may  approve  or  deny 

(1)  Director  may  deny 

(2)  Director  may  approve,  subject  to  right  of 
appeal  and  ottier  options. 

(1)  Director  may  deny „ 

(2)  Director  must  refer  to  SBA  Headquarters 
recommendation  for  approval. 


Finality  of  decision:  options  for  contractir>g 
agencies 


Final.  The  Director  will  notify  both  applicant 
and  contracting  agency  in  writing  of  the  de- 
cision. 

(1)  FinaJ. 

(2)  Contracting  agency  may  proceed  under 
paragraph  (h)  or  paragraph  (i)  of  this  sec- 
tion. 

(1)  Final. 

(2)  Contracting  agency  may  proceed  under 
paragraph  (j)  of  this  section. 


(h)  Notification  of  intent  to  issue  on 
a  contract  with  a  value  between 
$100,000  and  $25  million.  Where  the 
Director  determines  that  a  COC  is 
warranted,  he  or  she  will  notify  the 
contracting  officer  of  the  intent  to  issue 
a  COC,  and  of  the  reasons  for  that 
decision,  prior  to  issuing  the  COC.  At 
the  time  of  notification,  the  contracting 
officer  has  the  following  options: 


(1)  Accept  the  Director's  decision  to 
issue  the  COC  and  award  the  contract  to 
the  concern.  The  COC  issuance  letter 
will  then  be  sent,  including  as  an 
attachment  a  detailed  rationale  of  the 
decision;  or 

(2)  Ask  the  Director  to  suspend  the 
case  for  one  of  the  following  purposes: 

(i)  To  forward  a  detailed  rationale  for 
the  decision  to  the  contracting  officer 


for  review  within  a  specified  period  of 
time; 

(ii)  To  afford  the  contracting  officer 
the  opportunity  to  meet  with  the  Area 
Office  to  review  all  documentation 
contained  in  the  case  file; 

(iii)  To  submit  any  information  which 
the  contracting  officer  believes  SBA  has 
not  considered  (at  which  time,  SBA  will 
establish  a  new  suspense  date  mutually 
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agreeable  to  the  contracting  officer  and 
SBA);  or 

(iv)  To  permit  resolution  of  an  appeal 
by  the  contracting  agency  to  SBA 
Headquarters  under  paragraph  (i)  of  this 
section. 

(i)  Appeals  of  Area  Director 
determinations.  For  COC  actions  with  a 
value  exceeding  $100,000,  contracting 
agencies  may  appeal  a  Director's 
decision  to  issue  a  COC  to  SBA 
Headquarters  by  filing  an  appeal  with 
the  Area  Office  processing  the  COC 
application.  The  Area  Office  must  honor 
the  request  to  appeal  if  the  contracting 
officer  agrees  to  withhold  award  until 
the  appeal  process  is  concluded. 
Without  such  an  agreement  from  the 
contracting  officer,  the  Director  must 
issue  the  COC.  When  such  an  agreement 
has  been  obtained,  the  Area  Office  will 
immediately  forward  the  case  file  to 
SBA  Headquarters. 

(1)  The  intent  of  the  appeal  procedure 
is  to  allow  the  contracting  agency  the 
opportunity  to  submit  to  SBA 
Headquarters  any  documentation  which 
the  Area  Office  may  not  have 
considered. 

(2)  SBA  Headquarters  will  furnish 
written  notice  to  the  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (OSDBU)  at  the  secretariat 
level  of  the  procuring  agency  (with  a 
copy  to  the  contracting  officer),  that  the 
case  file  has  been  received  and  that  an 
appeal  decision  may  be  requested  by  an 
authorized  official  at  that  level.  If  the 
contracting  agency  decides  to  file  an 
appeal,  it  must  notify  SBA  Headquarters 
through  its  Director,  OSDBU,  within  10 
working  days  (or  a  time  period  agreed 
upon  by  both  agencies)  of  its  receipt  of 
the  notice  under  paragraph  (h)  of  this 
section.  The  appeal  and  any  supporting 
documentation  must  be  filed  within  10 
working  days  (or  a  different  time  period 
agreed  to  by  both  agencies)  after  SBA 
receives  the  request  for  a  formal  appeal. 

(?)  The  SBA  Associate  Administrator 
for  Government  Contracting  (AA/GC) 
will  make  a  final  determination,  in 
writing,  to  issue  or  to  deny  the  COC. 

(j)  Decision  by  SBA  Headquarters 
where  contract  value  exceeds  $25 
million.  (1)  Prior  to  taking  final  action, 
SBA  Headquarters  will  contact  the 
contracting  agency  at  the  secretariat 
level  or  agency  equivalent  and  afford  it 
the  following  options: 

(i)  Ask  SBA  Headquarters  to  suspend 
the  case  so  that  the  agency  can  meet 
with  Headquarters  personnel  and 
review  all  documentation  contained  in 
the  case  file;  or 

(ii)  Submit  to  SBA  Headquarters  for 
evaluation  any  information  which  the 
contracting  agency  believes  has  not  been 
considered. 


(2)  After  revievsang  all  available 
information,  the  AA/GC  will  make  a 
final  decision  to  either  issue  or  deny  the 
COC.  If  the  AA/GC's  decision  is  to  deny 
the  COC,  the  applicant  and  contracting 
agency  will  be  informed  in  writing  by 
the  Area  Office.  If  the  decision  is  to 
issue  the  COC,  a  letter  certifying  the 
responsibility  of  the  firm  will  be  sent  to 
the  contracting  agency  by  Headquarters 
and  the  applicant  will  be  informed  of 
such  issuance  by  the  Area  Office.  Except 
as  set  forth  in  paragraph  (1)  of  this 
section,  there  can  be  no  further  appeal 
or  reconsideration  of  the  decision  of  the 
AA/GC. 

(k)  Notification  of  denial  of  COC.  The 
notification  to  an  unsuccessful 
applicant  following  either  an  Area 
Director  or  a  Headquarters  denial  of  a 
COC  will  briefly  state  all  reasons  for 
denial  and  inform  the  applicant  that  a 
meeting  may  be  requested  with 
appropriate  SBA  personnel  to  discuss 
the  denial.  Upon  receipt  of  a  request  for 
such  a  meeting,  the  appropriate  SBA 
personnel  will  confer  with  the  applicant 
and  explain  the  reasons  for  SBA's 
action.  The  meeting  does  not  constitute 
an  opportunity  to  rebut  the  merits  of  the 
SBA's  decision  to  deny  the  COC,  and  is 
for  the  sole  purpose  of  giving  the 
applicant  the  opportunity  to  correct 
deficiencies  so  as  to  improve  its  ability 
to  obtain  future  contracts  either  directly 
or,  if  necessary,  through  the  issuance  of 
a  COC. 

(1)  Reconsideration  of  COC  after 
issuance.  (1)  An  approved  COC  may  be 
reconsidered  and  possibly  rescinded,  at 
the  sole  discretion  of  SBA,  where  an 
award  of  the  contract  has  not  occurred, 
and  one  of  the  following  circumstances 
exists: 

(i)  The  COC  applicant  submitted  false 
or  omitted  materially  adverse 
information; 

(ii)  New  materially  adverse 
information  has  been  received  relating 
to  the  current  responsibility  of  the 
applicant  concern;  or 

(iii)  The  COC  has  been  issued  for 
more  than  60  days  (in  which  case  SBA 
may  investigate  the  firm's  current 
circumstances). 

(2)  Where  SBA  reconsiders  and 
reaffirms  the  COC  the  procedures  under 
paragraph  (h)  of  this  section  do  not 
apply. 

(m)  Effect  of  a  COC.  By  the  terms  of 
the  Act,  a  COC  is  conclusive  as  to 
responsibility.  Where  SBA  issues  a  COC 
on  behalf  of  a  small  business  with 
respect  to  a  particular  contract, 
contracting  officers  are  required  to 
award  the  contract  without  requiring  the 
firm  to  meet  any  other  requirement  with 
respect  to  responsibility. 


(n)  Effect  of  Denial  of  COC.  Denial  of 
a  COC  by  SBA  does  not  preclude  a 
contracting  officer  from  awarding  a 
contract  to  the  referred  firm,  nor  does  it 
prevent  the  concern  ft'om  making  an 
offer  on  any  other  procurement. 

(0)  Monitoring  performance.  Once  a 
COC  has  been  issued  and  a  contract 
awarded  on  that  basis,  SBA  may 
monitor  contractor  performance. 

§  1 25.6    Prime  contractor  performance 
requirements  (limitations  on 
subcontracting).  ^^ 

(a)  In  order  to  be  awarded  a  full  or 
parfial  small  business  set-aside  contract, 
an  8(a)  contract,  or  an  unrestricted 
procurement  where  a  concern  has 
claimed  a  10  percent  small 
disadvantaged  business  (SDB)  price 
evaluation  preference,  a  small  business 
concern  must  agree  that: 

(1)  In  the  case  of  a  contract  for 
services  (except  construction),  the 
doncem  wrill  perform  at  least  50  percent 
of  the  cost  of  the  contract  incurred  for 
personnel  with  its  own  employees. 

(2)  In  the  case  of  a  contract  for 
supplies  or  products  (other  than 
procurement  from  a  regular  dealer  in 
such  supplies  or  products),  the  concern 
will  perform  at  least  50  percent  of  the 
cost  of  manufacturing  the  supplies  or 
products  (not  including  the  costs  of 
materials). 

(3)  In  the  case  of  a  contract  for  general 
construction,  the  concern  will  perform 
at  least  15  percent  of  the  cost  of  the 
contract  with  its  owm  employees  (not 
including  the  costs  of  materials). 

(4)  In  tne  case  of  a  contract  for 
construction  by  special  trade 
contractors,  the  concern  will  perform  at 
least  25  percent  of  the  cost  of  the 
contract  with  its  own  employees  (not 
including  the  cost  of  materials). 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Cost  of  the  contract.  All  allowable 
direct  and  indirect  costs  allocable  to  the 
contract,  excluding  profit  or  fees. 

(2)  Cost  of  contract  performance 
incurred  for  personnel.  Direct  labor 
costs  and  any  overhead  which  has  only 
direct  labor  as  its  base,  plus  the 
concern's  General  and  Administrative 
rate  multiplied  by  the  labor  cost. 

(3)  Cost  of  manufacturing.  Those  costs 
incurred  by  the  firm  in  the  production 
of  the  end  item  being  acquired.  These 
are  costs  associated  with  the 
manufacturing  process,  including  the 
direct  costs  of  fabrication,  assembly,  or 
other  production  activities,  and  indirect 
costs  which  are  allocable  and  allowable. 
The  cost  of  materials,  as  well  as  the 
profit  or  fee  from  the  contract,  are 
excluded. 

(4)  Cost  of  materials.  Includes  costs  of 
the  items  piu-chased,  handling  and 
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associated  shipping  costs  for  the 
purchased  items  (which  includes  raw 
materials),  off-the-shelf  items  (and 
similar  proportionately  high-cost 
common  supply  items  requiring 
additional  manufacturing  or 
incorporation  to  become  end  items], 
special  tooling,  special  testing 
equipment,  and  construction  equipment 
purchased  for  and  required  to  perform 
on  the  contract.  In  the  case  of  a  supply 
contract,  the  acquisition  of  services  or 
products  from  outside  sources  following 
normal  commercial  practices  within  the 
industry  are  also  included. 

(5)  Off-the-shelf  item.  An  item 
produced  and  placed  in  stock  by  a 
manufacturer,  or  stocked  by  a 
distributor,  before  orders  or  contracts 
are  received  for  its  sale.  The  item  may 
be  commercial  or  may  be  produced  to 
military  or  Federal  specifications  or 
description.  Off-the-shelf  items  are  also 
known  as  Nondevelopmental  Items 
(NDI). 

(6)  Personnel.  Individuals  who  are 
"employees"  under  §  121.106  of  this 
chapter. 

(7)  Subcontracting.  That  portion  of 
the  contract  performed  by  a  firm,  other 
than  the  concern  awarded  the  contract, 
under  a  second  contract,  purchase 
order,  or  agreement  for  any  parts, 
supplies,  components,  or  subassemblies 
which  are  not  available  off-thef-shelf, 
and  which  are  manufactured  in 
accordance  with  drawings, 
specifications,  or  designs  furnished  by 
the  contractor,  or  by  the  government  as 
a  portion  of  the  solicitation.  Raw 
castings,  forgings.  and  moldings  are 
considered  as  materials,  not  as 
subcontracting  costs.  Where  the  prime 
contractor  has  been  directed  by  the 
Government  to  use  any  specific  source 
for  parts,  supplies,  components 
subassemblies  or  services,  the  costs 
associated  with  those  purchases  will  be 
considered  as  part  of  the  cost  of 
materials,  not  subcontracting  costs. 

(c)  SBA  will  determine  compliance 
with  the  Prime  Contractor  Performance 
Requirements  as  of  the  following  dates: 

(1)  In  a  sealed  bid  procurement,  as  of 
the  date  the  bid  was  submitted; 

(2)  In  a  negotiated  procurement,  as  of 
the  date  the  concern  submits  its  best 
and  final  offer.  If  a  concern  is 
determined  not  to  be  in  compliance  at 
the  time  it  submits  its  best  and  final 
offer,  it  may  not  come  into  compliance 
later  for  that  procurement  by  revising  its 
subcontracting  plan. 

(d)  Compliance  will  be  considered  an 
element  of  responsibility  and  not  a 
component  of  size  eligibility. 

(e)  The  period  of  time  used  to 
determine  compliance  will  be  the 
period  of  performance  which  the 


evaluating  agency  uses  to  evaluate  the 
proposal  or  bid.  If  the  evaluating  agency 
fails  to  articulate  in  its  solicitation  the 
period  of  performance  it  will  use  to 
evaluate  the  proposal  or  bid.  the  base 
contract  period,  excluding  options,  will 
be  used  to  determine  compliance.  In 
indefinite  quantity  contracts, 
performance  over  the  guaranteed 
minimum  will  be  used  to  determine 
compliance  unless  the  evaluating 
agency  articulates  a  different  period  of 
performance  which  it  will  use  to 
evaluate  the  proposal  or  bid  in  its 
soUcitation. 

(f)  Work  to  be  performed  by 
subsidiaries  or  other  affiliates  of  a 
concern  is  not  counted  as  being 
performed  by  the  concern  for  purposes 
of  determining  whether  the  concern  will 
perform  the  required  percentage  of 
work. 

(g)  The  procedures  of  §  125.5  apply 
where  the  contracting  officer  determines 
non-compliance,  the  procurement  is  a 
full  or  partial  small  business  set-aside  or 
an  SDB  has  claimed  a  preference,  and 
refers  the  matter  to  SBA  for  a  COC 
determination. 

Dated:  January  19, 1996. 
Philip  L4ider, 
Administrator. 
[FR  Doc.  96-1157  Filed  1-30-96;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD  05-96-002] 

Regulated  Navigation  Area: 
Chesapeake  Bay  Ice  Navigation 
Season 

AGENCY:  Coast  Guard,  EXDT. 
ACTION:  Notice  of  implementation. 

summary:  Coast  Guard  Captain  of  the 
Port  (COTP)  Baltimore  is  placing  in 
effect  fi-om  January  4,  1996  to  April  15, 
1996  the  Regulated  Navigation  Area  for 
the  Maryland  portion  of  the  Chesapeake 
Bay,  the  District  of  Columbia,  the 
Potomac  River  and  its  tributaries  on  the 
Maryland  side,  and  the  Maryland 
portion  of  the  Chesapeake  and  Delaware 
Canal.  Operators  of  specified  vessels  are 
required  to  contact  COTP  Baltimore 
prior  to  entering  or  getting  underway 
within  the  Regulated  Navigation  Area  to 
determine  if  operating  restrictions  have 
been  imposed  due  to  ice  conditions. 
EFFECTIVE  DATES:  Section  165.503  of  33 
CFR  is  effective  from  12:01  a.m..  January 
4,  1996  to  12:01  a.m.,  April  15,  1996, 


unless  sooner  terminated  by  the  Captain 
of  the  Port  Baltimore  by  publication  of 
a  notice  in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  Call  the  24 
Hour  recorded  message  at  (410)  576- 
2682,  or  U.S.  Coast  Guard  Activities 
Baltimore  Duty  Officer  at  (410)  576- 
2520  for  COTP  ice  information. 

Drafting  Information.  The  drafters  of  this 
regulation  are  Lieutenant  Eric  Bautz,  project 
officer,  Captain  of  the  Port,  Baltimore, 
Maryland,  and  Lieutenant  Kathleen  A. 
Duignan,  project  attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion 

Ice  conditions  &W}uently  exist  during 
winter  months  on  the  northern  portion 
of  Chesapeake  Bay  and  its  tributaries, 
including  the  Chesapeake  and  Delaware 
Canal.  Severe  ice  conditions  may 
threaten  the  safety  of  persons,  vessels 
and  the  environment.  COTP  Baltimore 
may  issue  specific  COTP  orders 
imposing  operating  restrictions  due  to 
ice  conditions,  vessel  construction,  and 
cargo.  Mariners  are  also  encouraged  to 
monitor  Broadcast  Notices  to  Mariners 
to  determine  if  ice  conditions  exist  in  a 
specific  area. 

Section  165.503  of  33  CFR  establishes 
a  Regulated  Navigation  Area  (RNA). 
Operators  of  vessels  carrying  oil  or 
hazardous  materials  in  bulk  as  cargo  or 
residue,  power-driven  vessels  of  three 
hundred  gross  tons  or  more,  vessels  of 
one  hundred  gross  tons  or  more  carrying 
one  or  more  passengers  for  hire,  and 
towing  vessels  of  26  feet  or  more  in 
length  must  contact  COTP  Baltimore 
before  entering  or  getting  underway 
within  the  RNA  to  obtain  current  COTP 
orders.  Section  165.503  will  remain  in 
effect  from  January  4,  1996  to  April  15, 
1996. 

Dated:  January  3,  1996. 
G.S.  Cope, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Baltimore,  Maryland. 
|FR  Doc.  96-1882  Filed  1-30-96;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-5406-3] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  stay  and 

reconsideration. 

SUMMARY:  This  action  announces  a 
three-month  stay  and  reconsideration  of 


a  certain  reporting  requirement  in  the 
petition  process  for  the  import  of  used 
class  I  controlled  substances 
promulgated  under  sections  604  and 
606  of  the  Clean  Air  Act  Amendments 
of  1990.  The  effectiveness  of  40  CFR 
82.13(g)(2)(viii),  that  requires  the 
importer  to  certify  that  the  purchaser  of 
the  controlled  substance  is  liable  for  the 
tax,  is  stayed  for  three  months  pending 
reconsideration.  The  EPA  is  issuing  this 
stay  pursuant  to  section  307(d)(7)(B)  of 
the  Clean  Air  Act,  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

In  the  proposed  rules  Section  of 
today's  Federal  Register  document,  EPA 
is  proposing  to  extend  this  stay  to  the 
extent  necessary  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rule  in  question. 

DATES:  Effective  January  31,  1996,  40 
CFR  82.13(g)(2)(viii)  is  stayed  until 
April  30,  1996. 

ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-92- 
13,  Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington.  DC  20460  in 
room  M-1500.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Land,  Stratospheric  Protection  Division. 
Office  of  Air  and  Radiation.  U.S. 
Environmental  Protection  Agency 
(6205-1),  401  M  Street,  SW., 
Washington.  DC  20460.  (202)  233-9185. 
The  Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  information. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Rules  to  be  Stayed 

III.  Issuance  of  Stay 

rV.  Authority  for  Stay  and  Reconsideration 

V.  Proposed  Additional  Temporary  Stay 

VI.  Effective  Date 

I.  Background 

On  May  31.  1995,  PAACO 
International.  Inc..  an  importer  of  used 
class  I  controlled  ozone-depleting 
substances,  sent  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
a  petition  for  reconsideration  of  one 
reporting  requirement  in  the  petition 
process  for  the  import  of  used  class  I 
controlled  substances.  This  reporting 
requirement  is  included  as 
§  82.13(g)(2)(viii)  in  the  amendment  to 
the  Accelerated  Phaseout  Rule 
promulgated  on  May  10,  1995  (60  FR 


24970).  The  provision  requires  an 
importer  to  certify  that  the  purchaser  of 
the  used  substances  is  liable  for  the 
excise  tax.  By  this  action,  EPA  is 
convening  a  proceeding  for 
reconsideration. 

U   K  !  les  to  be  Stayed  and  Reconsidered 

EPA  proposed  amendments  to  the 
accelerated  phaseout  regulation  in  the 
Federal  Register  on  November  10,  1994. 
In  the  proposal,  EPA  discussed  options 
for  addressing  the  illegal  import  of 
controlled  substances  that  are 
mislabelled  as  being  previously  used. 
EPA  viewed  the  potential  for 
mislabelling  virgin  ozone-depleting 
substances  as  "used"  as  a  possible 
loophole  in  the  controls  on  imports.  The 
controls  on  imports  are  established  in 
the  phaseout  regulation  in  accordance 
with  United  States'  obligations  under 
the  Montreal  Protocol  and  as  required 
by  the  Clean  Air  Act  Amendments  of 
1990  (CAAA)  in  Section  604(c).  The 
final  rule  amending  the  accelerated 
phaseout  regulation  was  published  in 
the  Federal  Register  on  May  10,  1995, 
and  established  a  petition  process  for 
the  import  of  used  class  I  controlled 
substances  in  §  82.13(g)(2).  A  person 
wishing  to  import  used  class  I 
controlled  substances  is  required  to 
submit  a  petition  to  EPA  at  least  15 
working-days  before  the  shipment  is  to 
leave  the  port  of  export.  The  petition 
must  provide  specific  information  to 
allow  EPA  to  independently  verify  that 
the  material  was  in  fact  previously  used. 
Section  82.13(g)(2)(viii)  requires  the 
person  submitting  the  petition  to  certify 
that  the  purchaser  of  the  used 
substances  is  liable  for  the  tax. 

The  petitioners  stated  as  the  basis  for 
their  request  for  the  stay  and 
reconsideration  that  EPA  did  not  give 
public  notice  of  this  requirement  and 
therefore  it  was  "impracticable  to  raise 
objections"  to  the  provision  during  the 
public  comment  period.  The  petitioner 
also  claimed  that  the  objections  are  of 
central  relevance  to  the  rule  because  it 
believes  that  "purchasers"  are  not  liable 
for  the  tax,  it  could  not  certify  liability, 
and  it  could  not  conduct  its  business 
under  the  rule. 

Today's  action  stays  the  requirement 
in  §82.13(g)(2)(viii)  regarding 
certification  of  liability  for  the  tax.  EPA 
recognizes  that  the  proposed  rule  did 
not  discuss  the  possibility  of  a 
certification  of  liability  for  taxes.  The 
Agency  has  completed  a  preliminary 
review  of  PAACO's  information  and 
will  reconsider  the  need  to  include  such 
a  requirement. 


ni.  Issuance  of  Stay 

EPA  hereby  issues  a  three-month 
administrative  stay  of  the  effectiveness 
of  §  82.13(g)(2)(viii),  including  all 
applicable  compliance  dates  (60  FR 
25001).  EPA  will  reconsider  this  rule,  as 
discussed  above  and.  following  the 
notice  and  comment  procedures  of 
section  307(d)  of  the  Clean  Air  Act,  will 
take  appropriate  action. 

If  the  reconsideration  results  in 
provisions  for  the  import  of  used  class 
I  controlled  substances  that  are  stricter 
than  the  existing  rule,  EPA  will  propose 
an  adequate  compliance  period  from  the 
date  of  final  action  on  reconsideration. 
EPA  will  seek  to  ensure  that  the  affected 
parties  are  not  unduly  prejudiced  by  the 
Agency's  reconsideration. 

IV.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  rule  and 
associated  compliance  period 
announced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act.  42 
U.S.C.  7607(d)(7)(B).  That  provision 
authorizes  the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  three  months 
in  order  to  consider  a  request  for 
reconsideration.  The  issues  in  the 
petition  for  reconsideration  were 
impracticable  to  raise  during  the 
comment  period,  and  are  of  central 
relevance  to  the  outcome  of  this 
provision  of  the  rule. 

V.  Proposed  Additional  Temporary 
Stay 

Because  EPA  may  not  be  able  to 
complete  the  reconsideration  (including 
any  appropriate  regulatory  action)  of  the 
rule  stayed  by  this  document  within  the 
three-month  period  expressly  provided 
in  section  307(d)(7)(B),  in  the  Proposed 
Rules  Section  of  today's  Federal 
Register.  EPA  proposes  a  temporary 
extension  of  the  stay  beyond  the  three 
months  provided,  only  to  the  extent 
necessarj'  to  complete  reconsideration 
of  the  rule  in  question. 

I  certify  that  this  stay  of  a  reporting 
requirement  for  a  petition  to  import 
used  controlled  substances  will  not 
have  any  additional  negative  economic 
imports  on  any  small  entities. 

VI.  Effective  Date 

This  action  is  effective  on  January  31, 
1996. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals, 
Chlorofluorocarbons.  Exports, 
Hydrochlorofluorocarbons,  Imports, 
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Interstate  commerce.  Nonessential 
products,  Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  January  11. 1996. 
Carol  M.  Browner, 

Administrator 

Part  82,  chapter  I,  title  40,  of  the  code 
of  Federal  Regulations,  is  amended  as 
follows: 

pa P-^  3C     PROTECTION  OF 
5'P-*;  SPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7414,  7601.  7671- 
7671q. 

2.  Section  82.13  is  amended  by 
January  31.  1996  staying  paragraph 
(g)(2)(viii)  from  until  April  30.  1996. 
(FR  Doc.  96-1553  Filed  1-31-96;  8:45  am) 
BILLMOCOOE  I6t0  50  P 


40  CFR  Part  52 
[TN-154-7092a;  FRL-632»-7] 

Approval  and  Promulgation  of 
rr-piArnentation  Plans  Tennessee: 
Approval  o1  Revisions  to  Process 
Emission  Standards  for  New  and 
Existing  Cotton  Gins 

AGENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  i?  approving  revisions  to 
the  Tennessee  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Tennessee  through  the  Termessee 
Department  of  Environment  and 
Conservation  on  April  18, 1995.  This 
submittal  included  revisions  to  the 
current  regulations  concerning  process 
emission  standards  for  new  and  existing 
cotton  gins.  These  revisions  also 
provide  an  optional  method  of  using 
selected  controls  to  demonstrate 
compliance  with  the  emission 
standards. 

DATES:  This  final  rule  is  effective  April 
1.  1996  unless  adverse  or  critical 
comments  are  received  by  March  1 . 
1996.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Karen 
Borel.  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relative 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 


Air  and  Radiation  E)ocket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency.  401  M  Street.  SW. 

Washington.  DC  20460 
Environmental  Protection  Agency, 

Region  4  Air  Programs  Branch.  345 

Courtland  Street,  NE,  Atlanta,  Georgia 

30365 
Tennessee  Department  of  Environment 

and  Conservation,  Division  of  Air 

Pollution  Control,  9th  Floor  L  &  C 

Amiex,  401  Church  Street,  Nashville, 

Tennessee  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  wanting  to  examine 
documents  relative  to  this  action  should 
make  an  appointment  with  the  Region  4 
Air  Programs  Branch  at  least  24  hours 
before  the  visiting  day.  To  schedule  the 
appointment  or  to  request  additional 
information,  contact  Karen  C.  Borel, 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  4  EPA.  345  Courtland 
Street.  NE,  Atlanta,  Georgia  30365.  The 
telephone  number  is  404/347-3555 
extension  4197.  Reference  file  TN154- 
01-7092. 

SUPPLEMENTARY  INFORMATION:  On  April 
18,  1995.  the  State  of  Tennessee  through 
the  Tennessee  Department  of 
Environment  and  Conservation 
submitted  a  revision  to  their  SIP 
incorporating  changes  to  regulations  for 
new  and  existing  cotton  gins.  The  SIP 
revision  consists  of  changes  to 
Paragraph  1200-3-7-08(3).  EPA  is 
approving  these  revisions  which  are 
summarized  as  follows. 

1.  Subparagraph  1200-3-7-.08(3)(a) 
has  been  revised.  This  subparagraph  has 
been  amended  to  add  definitions  for  the 
following  items:  "Cotton  Gins;"  "Cotton 
Gin  Site  or  Gin  Site;"  "High  Efficiency 
Cyclone;"  "Low  Pressure  Exhausts;" 
"High  Pressure  Exhaust;  '  and  "Dust 
House."  The  former  subparagraph 
prohibited  "the  emission  of  particulate 
matter  in  any  on  hour  in  excess  of  *     * 
amount  shown  in  Table  4"  and  has  been 
deleted.  This  requirement  was 
incorporated  into  Subparagraph  1200- 
3-7-.08(3)(b). 

2.  Subparagraph  120O-3-7-.08(3)(b) 
has  been  revised.  This  paragraph  has 
been  amended  by  deleting  the  former 
language  that  allowed  the  total  process 
weight  fi-om  all  similar  units  at  a  plant 
to  be  used  to  determine  the  maximum 
allowable  emission  of  particulate  matter 
from  a  stack.  This  has  been  replaced  by 
the  requirements  that  the  owner  or 
operator  of  the  cotton  gin  meet  the 
standards  set  forth  in  Table  4  of  this 
paragraph.  Table  4  establishes  the 
allowable  rate  of  particulate  emissions 


based  on  the  process  weight  rate  for  new 
and  existing  cotton  gins.  These 
allowable  emission  rates  have  not  been 
amended.  This  revised  subparagraph 
alternatively  allows  the  owner  or 
operator  of  a  cotton  gin  to  utilize " 
defined  control  devices,  rather  than 
demonstrating  compliance  with  the 
emission  standards.  The  control  devices 
which  are  allowed  include  screens  with 
a  mesh  size  of  80  by  80  or  finer,  or 
perforated  condenser  drums  with  holes 
of  .045  inches  in  diameter  or  less,  or 
dust  houses  for  emission  control  from 
low  pressure  exhausts.  For  emission 
control  from  high  pressure  exhausts, 
high  efficiency  cyclones  may  be  used  to 
demonstrate  compliance.  Subparagraph 
1200-3-7-.08(3)(b)  has  also  been 
amended  to  prohibit  the  burning  of 
cotton  gin  waste  at  a  gin  site  in  a 
wigwam  or  any  other  type  of  enclosed 
burner. 

3.  Subparagraph  1200-3-7-.08(3)(c) 
has  been  revised.  The  former 
subparagraph  required  compliance  by 
January  1,  1973,  or  July  1,  1975.  This 
language  was  deleted.  The  new 
compliance  date  for  this  regulation  has 
been  included  in  subparagraph  (b), 
above,  and  is  now  July  1,  1991.  The 
revised  paragraph  (c)  now  states  that  the 
"allowable  particulate  emission 
standards  for  *     *     *  cotton  gins  shall 
be  determined  by  Table  4."  This 
language  was  contained  in  subparagraph 
(a)  prior  to  this  SIP  revision. 

4.  Table  4,  subparagraph  1200-3-7- 
.08(3),  has  been  revised.  The  title  of  this 
table  has  been  modified  irom 
"Allowable  Particulate  Emission  Based 
on  Process  Weight  Rate  for  Cotton  Gins" 
to  "Allowable  Rate  of  Particulate 
Emissions  Based  on  Process  Weight  Rate 
for  New  and  Existing  Cotton  Gins."  The 
address  for  the  Tennessee  Division  of 
Air  Pollution  Control  has  also  been 
updated. 

Final  Action 

EPA  is  approving  the  aforementioned 
'  revisions  contained  in  the  State's  April 
18,  1995,  submittal.  The  EPA  is 
publishing  this  rulemaking  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  1,  1996, 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 


subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  wrill  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  April  1,  1996. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7607(b)(1), 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  1,  1996.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  smaU 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
writh  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 


simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
§  7410(a)(2)  and  7410(k)(3). 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section  110 
of  the  CAA.  These  rules  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  require  the 
private  sector  to  perform  certain  duties. 
EPA  has  examined  whether  the  rules 
being  approved  by  this  action  will 
impose  no  new  requirements,  since 
such  sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Therefore  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  Octoberl7,  1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator.  ■ 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows- 

PART  52— [AMENDED) 

1.  The  auihoniy  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 


Subpart  RR— Tennessee 

2.  Section  52.2220,  is  amended  by 
adding  paragraph  (c)(127)  to  read  as 
follows: 

§52.2220    Identification  of  plan. 

(c)  *  •  * 

(127)  Revisions  to  the  State  of 
Tennessee  Air  Pollution  Control 
Regulations  submitted  by  the  Termessee 
Department  of  Environment  and 
Conservation  on  April  18, 1995.  These 
consist  of  revisions  to  the  process 
emission  standards  for  new  and  existing 
cotton  gins.  These  revised  regulations 
also  provide  an  optional  method  of 
using  selected  controls  to  demonstrate 
compliance  with  the  emission 
standards. 

(i)  Incorporation  by  reference. 

(A)  Termessee  Division  of  Air 
Pollution  Control  Regulations,  Chapter 
1200-3-7-.08(3)  effective  July  16,  1990. 

(ii)  Other  material.  None. 
*        *        *        *        ♦     "■ 

[FR  Doc.  96-1837  Filed  1-30-96;  8:45  am) 
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40  CFR  Parts  52  and  81 

[OH66-1-6499A,  OH76-1-6900A;  FRL- 
5405-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION;  Direct  final  rule. 

SUMMARY:  The  USEPA  is  approving  the 
State  of  Ohio's  State  Implementation 
Plan  revision  request  to  redesignate  the 
Canton  (Stark  County),  and  Youngstown 
(Mahoning  and  Tnmibull  Counties) 
marginal  ozone  nonattainment  areas  to 
attaimnent,  and  establish  ozone 
standard  maintenance  plans  for  these 
areas.  Ground-level  ozone,  commonly 
known  as  smog,  is  an  air  pollutant 
which  forms  on  hot  summer  days  which 
harmfully  affects  lung  tissue  and 
breathing  passages.  The  redesignation  to 
attainment  of  the  health-based  ozone  air 
quality  standard  is  based  on  a  request 
from  the  State  of  Ohio  to  redesignate 
this  area  and  approve  its  maintenance 
plan,  and  on  the  supporting  data  the 
State  submitted  in  support  of  the 
requests.  Under  the  Clean  Air  Act, 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such 
change,  and  a  maintenance  plan  is  put 
in  place  which  is  designed  to  ensure  the 
area  maintains  ozone  air  quality 
standard  for  the  next  ten  years. 
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DATES:  The  "direct  final"  is  effective  on 
April  1,  1996,  unless  USEPA  receives 
adverse  or  critical  comments  by  March 
1,  1996.  If  USEPA  receives  comments 
adverse  to  or  critical  of  the  approval 
discussed  above.  USEPA  will  withdraw 
this  approval  before  its  effective  date  by 
publishing  a  subsequent  Federal 
Raster  document  which  withdraws 
this  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  rulemaking  docvunent. 
ADDRESSES:  Copies  of  the  revision 
request  and  USEPA's  analysis 
(Technical  Support  Document)  are 
available  for  inspection  at  the  following 
address:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AR-18J),  Chicago,  Illinois 
60604.  (It  is  recommended  that  you 
telephone  Wilham  Jones  at  (312)  886- 
6058,  before  visiting  the  Region  5 
Office). 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

FOn  FURTHER  INFORMATION  CONTACT: 
William  Jones  at  (312)  886-6058. 
SUPPI.EMENTARY  INFORMATION:  Under 
section  107(d)  of  the  pre-amended  Clean 
Air  Act  (CAA),  the  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  ozone 
attainment  status  for  each  area  of  every 
State.  For  Ohio,  Canton  (Stark  County), 
and  Youngstown  (Mahoning,  and 
Trumbull  Counties)  were  designated  as 
a  nonattainment  area  for  ozone,  see  43 
FR  8962  (March  3, 1978),  and  43  FR 
45993  (October  5,  1978).  On  November 
15.  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Public  Law  101-549.  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q. 
Piu^uant  to  section  107(d)(1)(C)  of  the 
CAA,  the  Canton  and  Youngstown  areas 
retained  their  designation  of 
nonattainment  for  ozone  by  operation  of 
law,  see  56  FR  56694  (November  6, 
1991).  At  the  same  time  these  areas  were 
classified  as  marginal  ozone 
nonattainment  areas  based  on  design 
values  of  0.135  parts  per  million  (ppm) 
for  Canton,  and  0.134  ppm  for 
Yoimgstown.  Design  values  are  based 
upon  actual  monitoring  data  collected 
in  the  area.  A  design  value  is  calculated 
for  each  monitoring  site  in  the  area, 
with  the  highest  monitor  design  value 
being  the  design  value  for  the  area.  A 
design  value  for  each  monitor  is  usually 
the  fourth  highest  reading  during  a  three 
year  period.  Generally,  the  design  value 


has  been  set  from  the  years  1987  to 
1989.  Section  181  of  the  CAA  provides 
a  table  establishing  classifications  for 
different  areas  based  upon  area  design 
values.  Areas  with  design  values  of 
0.121  ppm  up  to  0.138  ppm  are 
classified  as  marginal  nonattainment. 
Mercer  County.  Pennsylvania  was  also 
included  in  the  Youngstown-Warren- 
Sharon  marginal  ozone  nonattainment 
area,  along  with  Mahoning  and 
Trumbull  Counties,  Ohio.  An  ozone 
redesignation  request  was  made  by  Ohio 
for  Mahoning  and  Trumbull  Counties, 
but  Pennsylvania  has  not  requested 
redesignation  of  Mercer  County.  In  this 
case  it  is  appropriate  to  proceed  with 
the  redesignation  of  the  Ohio  portion  of 
this  ozone  nonattainment  area,  because: 
(1)  The  entire  Youngstown-Warren- 
Sharon  marginal  ozone  nonattainment 
area  has  attained  the  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS);  and  (2)  Ohio's  maintenance 
plan  contains  triggers  that  rely  on  the 
ozone  monitor  located  in  Mercer 
County,  Pennsylvania. 

The  Ohio  Envirormiental  Protection 
Agency  (OEPA)  requested  that  the  areas 
be  redesignated  in  letters  dated  March 
25,  1994,  (received  on  April  5,  1994) 
and  August  15.  1994,  (received  on 
August  22,  1994)  for  Canton  and 
Youngstown,  Ohio,  respectively.  The 
public  hearing  portions  were 
transmitted  to  us  in  letters  fi-om  Robert 
Hodanbosi.  Chief  of  the  Division  of  Air 
Pollution  Control.  OEPA,  dated  August 
10,  1994,  for  Canton,  and  November  14, 
1994.  for  Youngstown. 

The  State  provided  monitoring, 
emissions  data,  and  other 
documentation  to  support  its 
redesignation  requests.  The  review 
criteria  and  a  review  of  the  requests  are 
provided  below. 

I.  Redesignation  Review  Criteria 

Under  the  CAA,  designations  can  be 
changed  if  sufficient  data  are  available 
to  warrant  such  change.  The  CAA 
provides  the  requirements  for 
redesignating  a  nonattainment  area  to 
attainment.  Specifically,  section 
107(d)(3)(E)  provides  for  redesignation 
if:  (i)  The  Administrator  determines  that 
the  area  has  attained  the  NAAQS;  (ii) 
The  Administrator  has  fully  approved 
the  applicable  implementation  plan  for 
the  area  under  Section  llO(k);  (iii)  The 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions;  (iv)  The  Administrator  has 


fully  approved  a  maintenance  plan  for 
the  area  as  meeting  the  requirements  of 
Section  175 A;  and  (v)  The  State 
containing  such  area  has  met  all 
requirements  applicable  to  the  area 
under  Section  110  and  Part  D. 

The  United  States  Environmental 
Protection  Agency  (USEPA)  has 
provided  guidance  on  processing 
redesignation  requests  in  the  following 
memoranda  and  related  documents: 

1.  Inspection/Maintenance  Program 
Requirement — Provisions  for 
Redesignation  (60  FR  1735),  January  5, 
1995. 

2.  "Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  Mary  D.  Nichols,  Assistant 
Administrator  for  Air  and  Radiation, 
October  14,  1994. 

3.  Conformity;  General  Preamble  for 
Exemption  from  Nitrogen  Oxides 
Provisions,  General  Preamble  for  Future 
Proposed  Rulemakings  (59  FR  31238), 
June  17,  1994. 

4.  "Section  182(f)  Nitrogen  Oxides 
(NO,)  Exemptions  Revised  Process  and 
Criteria,"  John  S.  Seitz,  Director,  Office 
of  Air  Quality  Planning  and  Standards, 
May  27,  1994. 

5.  "Maintenance  Plan  Requirements 
for  Incomplete/No  Data  Areas,"  Lydia 
Wegman,  Deputy  Director,  Office  of  Air 
Quality  Planning  and  Standards,  May  8, 
1994. 

6.  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  Carbon  Monoxide  (CO) 
Nonattainment  Areas,"  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  November  30, 
1993. 

7.  "State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air  . 
Quality  Standards  (NAAQS)  on  or  after 
November  15,  1992,"  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993. 

8.  "Technical  Support  Document 
(TSDs)  for  Redesignating  Ozone  and 
Carbon  Monoxide  (CO)  Nonattainment 
Areas,"  G.  T.  Helms,  Chief,  Ozone/ 
Carbon  Monoxide  Programs  Branch, 
August  17, 1993. 

9.  "State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  (ACT)  Deadlines,"  John 
Calcagni,  Director,  Air  Quality 
Management  Division,  October  28, 1992. 

10.  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment."  John  Calcagni,  Director, 
Air  Quality  Management  Division, 
September  4,  1992. 


11.  "Contingency  Measures  for  Ozone 
and  Carbon  Monoxide  (CO) 
Redesignations,"  G.T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch,  June  1,  1992. 

II.  Review  of  the  RedesigriHfion 
Requests 

The  redesignation  requests  were 
reviewed  to  determine  if  they  meet  the 
criteria  for  redesignating  an  area  to 
attainment. 

A.  The  Area  Must  Have  Attained  the 
Ozone  NAAQS 

For  ozone,  an  area  may  be  considered 
attaining  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  the  regulation  codified  at  40  CFR 
50.9,  based  on  the  three  (3)  most  recent 
consecutive  calendar  years  of  quality 
assured  monitoring  data.  A  violation 
occurs  when  the  ozone  air  quality 
monitoring  data  show  greater  than  one 
(1)  average  expected  exceedance  per 
year.  An  exceedance  occurs  when  the 


maximum  hourly  ozone  concentration 
exceeds  0.124  parts  per  million  (ppm). 
The  data  should  be  collected  and 
quality-assured  in  accordance  wath  40 
CFR  part  58,  and  recorded  in  the 
Aerometric  Information  Retrieval 
System  (AIRS)  in  order  for  it  to  be 
available  to  the  public  for  review. 

Ambient  air  quality  monitoring  data 
show  that  these  two  areas  attained  the 
NAAQS  for  ozone  during  the  1989  to 
1994  time  period,  and  preliminary  1995 
ozone  monitoring  data  continues  to 
demonstrate  both  areas'  continued 
attainment. 

The  ozone  monitoring  network  for 
Canton  consists  of  four  (4)  monitors.  In 
Canton  only  one  (1)  exceedance  of  the 
ozone  standard  has  been  monitored 
since  1990;  it  was  0.130  ppm  and 
occurred  at  the  North  Canton  monitor  in 
1991.  The  monitoring  network  for  the 
Youngstown  area  consists  of  four  (4) 
monitors  that  are  located  in  Mercer, 
Mahoning,  and  Trumbull  Coimties.  The 
Youngstown  area  has  monitored  several 


exceedances  since  1990  but  is  not  in 
violation  of  the  ozone  standard. 
Preliminary  monitoring  data  for  1995 
shows  only  one  exceedance  at  the 
Mahoning  County  Monitor,  which  is  the 
first  exceedance  at  that  monitor  since 
1991.  This  would  not  result  in  a 
violation. 

Data  stored  in  AIRS  was  used  to 
determine  the  annual  average  expected 
exceedances  for  the  years  1992,  1993, 
and  1994.  Data  contained  in  AIRS  have 
undergone  quality  assurance  review  by 
the  State  and  USEPA.  Since  the  annual 
average  number  of  expected 
exceedances  for  each  monitor  during  the 
most  recent  three  years  is  less  than  1.0, 
the  Canton  and  Youngstowrn  areas  are 
attaining  the  standard. 

Summaries  of  air  quality  data  for 
Canton,  and  Youngstown  are  contained 
in  Tables  1  and  2.  The  areas  are 
currently  meeting  the  section 
107(d)(3)(E)(i)  requirement  of  attaining 
the  ozone  NAAQS. 


Table  l.— Peak  1-Hour  Ozone  Concentrations  in  the  Canton  Area  1989  to  1994 


Site 


Malone  College 

Malone  College 

Malone  College 

Malone  College 

Malone  College 

Malone  College 

245  W  5th  St  

245  W  5th  St  

245  W  5th  St  

6318  Hemlnger  Av 
6318  Heminger  Av 
6318  Heminger  Av 
6318  Heminger  Av 
6318  Heminger  Av 
6318  Heminger  Av 

City  of  Alliance 

City  of  Alliance 

City  of  Alliance 

City  of  Alliance 


County 


Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
SUrk 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 
Stark 


Exceedances 

Expected 

measured 

exceedances 

1989 

0 

0.0 

1990 

0 

0.0 

1991 

0 

0.0 

1992 

0 

0.0 

1993 

0 

00 

1994 

0 

0.0 

1992 

0 

0.0 

1993 

0 

0.0 

1994 

0 

0.0 

1989 

0 

0.0 

1990 

0 

0.0 

1991 

1 

1.0 

1992 

0 

0.0 

1993 

0 

0.0 

1994 

0 

0.0 

1991 

0 

0.0 

1992 

0 

0.0 

1993 

0 

0.0 

1994 

0 

0.0 

Table  2.— Peak  1-Hour  Ozone  Concentrations  in  the  Youngstown  Area  1989  to  1994 


Site 


9  West  Front  St 
9  West  Front  St 
9  West  Front  St 
9  West  Front  St 
9  West  Front  St 
9  West  Front  St 

Airport  

Airport  

Airport  

Airport  

Community  Hall 
Community  Hall 
Community  Hall 
City  of  Farrell  ... 
City  of  Farrell  ... 
City  of  Farrell  ... 


County 

Year 

Exceedances 
measured 

Expected 
exceedances 

Mahoning  .. 

1989 

0 

0.0 

Mahoning  .. 

1990 

0 

0.0 

Mahoning  .. 

1991 

1 

1.0 

Mahoning  .. 

1992 

0 

0.0 

Mahoning  .. 

1993 

0 

0.0 

Mahoning  .. 

1994 

0 

0.0 

TrumtHjII  .... 

1991 

0 

0.0 

Trumbull  .... 

1992 

0 

0.0 

Trumbull  .... 

1993 

0 

0.0 

TrumtxjII  .... 

1994 

0 

0.0 

Trumbull  .... 

1992 

0 

0.0 

Trumbull  .... 

1993 

1 

1.0 

Trumbull  .... 

1994 

0 

0.0 

Mercer 

1989 

0 

0.0 

Mercer 

1990 

0 

0.0 

Mercer 

1991 

0 

0.0 
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Table  2.— Peak  i-hoor  Ozone  Concentrations  in  the  Youngstown  Area  1989  to  1994 — Continued 


site 


City  of  Farrell  „..., 

City  ot  FanBll  

City  of  Farrell  

M.  K.  Goddard  State  Park 
M.  K.  Goddard  State  Park 
M.  K.  Goddard  State  Park 
M.  K.  Goddard  State  Park 


CoufTty 


Mercer 
Mercer 
Mercer 
Mercer 
Mercer 
Mercer 
Mercer 


Year 


1992 
1993 
1994 
1989 
1990 
1991 
1992 


Exceedances 
measured 


Expected 
exceedarx;es 


0.0 
0.0 
OO 
0.0 
0.0 
0.0 
0.0 


B.  The  Area  Must  Have  a  Fully 
Approved  SIP  Under  Section  1  JO(k): 
and  the  Area  Must  Have  Met  all 
Applicable  Requirements  Under  Section 
110  and  Part  D 

Before  the  Canton  and  Youngstown 
areas  may  be  redesignated  to  attainment 
for  ozone,  each  area  roust  have  fulfilled 
the  appUcable  requirements  of  section 
110  and  part  D.  USEPA  interprets 
section  107(d)(3)(E)(v)  to  mean  that,  for 
a  redesignation  request  to  be  approved, 
the  State  must  have  met  all 
requirements  that  became  applicable  to 
the  subject  area  prior  to  or  at  the  time 
of  the  submission  of  the  redesignation 
request.  As  the  Canton  and  Youngstown 
redesignation  requests  were  submitted 
to  USEPA  in  March  and  August  1994, 
requirements  that  came  due  prior  to 
these  respective  times  must  be  met  for 
each  request  to  be  approved. 
Requirements  of  the  CAA  that  come  due 
subsequent  to  the  submission  of  the 
redesignation  request  continue  to  be 
applicable  to  the  area  (see  section 
175A(c))  and.  if  the  redesignation  is 
disapproved,  the  State  remains 
obhgated  to  fulfill  those  requirements. 

1.  Section  110    Requirements 

General  SIP  elements  are  delineated 
in  section  110(a)(2)  of  Title  I,  Part  A. 
These  requirements  include  but  are  not 
limited  to  the  following:  submittal  of  a 
SIP  that  has  been  adopted  by  the  State 
after  reasonable  notice  and  public 
hearing,  provisions  for  establishment 
and  operation  of  appropriate  apparatus, 
methods,  systems  and  procedures 
necessary  to  monitor  ambient  air 
quality,  implementation  of  a  permit 
program,  provisions  for  Part  C  (PSD) 
and  D  (NSR)  permit  programs,  criteria 
for  stationary  source  emission  control 
measures,  monitoring,  and  reporting, 
provisions  for  modeling,  and  provisions 
for  public  and  local  agency 
participation.  For  purposes  of 
redesignation,  the  Ohio  SIP  was 
reviewed  to  ensure  that  all  requirements 
under  the  amended  Act  were  satisfied. 


2.  Part  D    Requirements 

Under  part  D.  an  area's  classiGcation 
determines  the  requirements  to  which  it 
is  subject.  Subpart  1  of  part  D  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas. 
Subpart  2  of  part  D  establishes 
additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
Implementation  of  Title  1,  specific 
requirements  of  subpart  2  may  override 
subpart  I's  general  provisions  (57  PR 
13501  (April  16,  1992)).  The  1990 
Amendments  to  the  CAA  reaffirmed  the 
ozone  nonattainment  status  of  the 
Canton  and  Youngstown  areas  and 
classified  the  areas  as  marginal. 
Therefore,  in  order  to  be  redesignated, 
the  State  must  meet  the  applicable 
requirements  of  subpart  1  of  part  D — as 
well  as  the  applicable  requirements  of 
subpart  2  of  part  D  that  apply  to 
marginal  areas  such  as  Canton  tmd 
Youngstown. 

Section  172(c)  sets  forth  general 
requirements  applicable  to  all 
nonattainment  areas.  Under  section 
172(b).  the  section  172(c)  requirements 
are  applicable  as  determined  by  the 
Administrator,  but  no  later  than  3  years 
after  an  area  has  been  designated  as 
nonattainment  under  the  amended 
CAA.  Furthermore,  as  noted  above, 
some  of  these  section  172(c) 
requirements  are  superseded  by  more 
specific  requirements  in  subpart  2  of 
part  D.  In  the  cases  of  Canton  and 
Youngstown.  the  State  has  satisfied  all 
of  the  section  172(c)  requirements 
necessary  for  these  areas  to  be 
redesignated  upon  the  basis  of  the 
redesignation  requests  submitted  on 
March  25,  1994.  and  August  15.  1994. 

In  the  case  of  marginal  ozone 
nonattainment  areas,  the  section 
172(c)(1)  Reasonably  Available  Control 
Measures  was  superseded  by  section 
182(a)(2)  Reasonably  Available  Control 
Technology  (RACT)  requirements, 
which  required  marginal  ozone 
nonattainment  areas  that  were 
previously  designated  nonattainment  to 
submit  RACT  corrections.  See  General 


Preamble  for  the  Implementation  of 
Title  I.  57  FR  at  13503,  and  the  volatile 
organic  compound  (VOC)  RACT  Fix-up 
rulemaking  pubUshed  at  58  FR  49458. 
Thus,  for  the  Canton  and  Youngstown 
areas,  the  VOC  RACT  fix-up  SIP  must  be 
hilly  approved.  The  VOC  RACT  fix-up 
SIP  previously  submitted  by  Ohio  was 
given  partial  approval,  partial 
disapproval,  and  partial  limited 
approval/limited  disapproval.  See  the 
Federal  Register  rulemaking  dated  May 
9,  1994,  at  56  FR  23796.  However,  Ohio 
made  a  subsequent  submittal  to  address 
the  VOC  RACT  requirements  for  these 
areas,  for  which  USEPA  has  published 
a  direct  final  approval,  along  with  a 
proposed  approval  action.  See  the  direct 
final  and  proposed  rulemakings 
published  in  the  Federal  Register  on 
March  23.  1995  (60  FR  15235.  and  60  FR 
15270).  Consequently,  the  VOC  RACT 
fix-up  requirements  have  now  been 
fully  approved  and  became  effective  on 
May  5,  1995.  Also,  by  virtue  of 
provisions  of  section  182(a),  marginal 
areas  were  not  required  to  submit  a 
demonstration  that  the  SIP  provide  for 
attainment. 

With  respect  to  the  section  172(c)(2) 
Reasonable  Further  Progress  (RFP) 
requirement,  as  the  Canton  and 
Youngstown  areas  have  attained  the 
ozone  NAAQS  no  RFP  requirements 
apply.  See  General  Preamble  for  the 
Implementation  of  Utle  I,  57  FR  at 
13564. 

The  section  172(c)(3)  emissions 
inventory  requirement  was  addressed  in 
a  separate  review  and  December  7,  1995, 
rulemaking  action  on  the  1990  base  year 
inventory  required  under  subpart  2  of 
part  D,  section  182(a)(1)  (See  60  FR 
62737).  In  that  action,  the  inventory  was 
approved  as  meeting  the  section 
182(a)(1)  requirement.  Since  the 
182(a)(1)  requirement  is  met,  the 
172(c)(3)  requirement  is  also  satisfied. 

As  for  the  section  172(c)(5)  NSR 
requirement,  USEPA  has  determined 
that  areas  being  redesignated  need  not 
comply  with  the  NSR  requirement  prior 
to  redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect. 


UMI*^ 


A  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14.  1994, 
entitled  Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,  fully  describes  the  rationale 
for  this  view,  and  is  based  on  the 
Agency's  authority  to  establish  de 
minimis  exceptions  to  statutory 
requirements.  See  Alabama  Power  Co.  v. 
Costle,  636  F.  2d  323,  360-61  (D.C.  Cir. 
1979).  As  discussed  below,  the  State  of 
Ohio  has  demonstrated  that  the  Canton 
and  Youngstownn  areas  vdll  be  able  to 
maintain  the  standard  without  part  D 
NSR  in  effect  and,  therefore,  the  State 
need  not  have  a  fully-approved  part  D 
NSR  program  prior  to  approval  of  the 
redesignation  request  for  these  areas. 
Once  the  area  is  redesignated  to 
attainment,  the  PSD  program,  which  has 
been  delegated  to  Ohio,  will  become 
effective  immediately.  The  PSD  program 
was  delegated  to  Ohio  at  Code  of 
Federal  Regulations  40  CFR  52.21(u),  on 
May  1,  1980.  and  amended  November  7, 
1988. 

The  section  172(c)(9)  contingency 
measure  requirements  also  do  not  apply 
to  marginal  ozone  nonattainment  areas. 
Section  182(a)  of  the  CAA  states  that 
section  172(c)(9)  (relating  to 
contingency  measures)  shall  not  apply 
to  marginal  areas. 

Finally,  for  purposes  of  redesignation, 
the  Canton  and  Youngstown  SIPs  were 
reviewed  to  ensure  that  all  requirements 
of  section  110(a)(2),  containing  general 
SIP  elements,  were  satisfied.  As  noted 
above,  USEPA  believes  the  SIP  satisfies 
all  of  those  reouirements. 

Section  176(c)  of  the  Act  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that, 
before  they  are  taken,  Federal  actions 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity"). 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24,  1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30,  1993  (58  FR  63214). 
Pursuant  to  section  51.396  of  the 
transportation  conformity  rule  and 
section  51.851  of  the  general  conformity 
rule,  the  State  of  Ohio  is  required  to 
submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 


November  25,  1994,  and  November  30, 
1994,  respectively.  Because  the 
redesignation  request  was  submitted 
before  these  SEP  revisions  came  due, 
they  are  not  applicable  requirements 
under  section  107(d)(3)(E)(v)  for  the 
purposes  of  evaluating  this 
redesignation  request. 

Marginal  ozone  nonattainment  areas 
are  subject  to  the  requirements  of 
section  182(a)  of  subpart  2.  Ohio  has 
met  all  of  the  applicable  requirements  of 
that  subsection  with  respect  to  the 
Canton  and  Youngstown  areas.  The 
emission  statement  SIP  required  by 
section  182(a)(3)(B)  was  approved  on 
October  13,  1994.  See  59  FR  51863.  An 
Inspection/Maintenance  (I/M)  SIP  was 
not  required  under  section  182(a)(2)(B) 
since  these  areas  were  not  required  to 
have  an  I/M  program  before  the 
enactment  of  the  1990  CAA 
Amendments.  On  September  23.  1993, 
the  proposed  rulemaking  on  the  VOC 
RACT  SIP  was  published.  On  May  9, 
1994,  the  final  rulemaking  was 
published.  This  rulemaking  gave  partial 
approval/disapproval,  partial  limited 
approval/limited  disapproval.  A  direct 
final  rulemaking  was  published  on 
March  23,  1995,  providing  full  approval 
of  the  VOC  RACT  rules  required  for 
Youngstown  and  Canton.  "The  emissions 
inventories  Avere  approved  in  a  separate 
rulemaking,  published  on  December  7. 
1995  (See  60  FR  62737).  Finally,  the 
State  need  not  comply  with  the 
requirements  of  section  ie2(a)(2)(C) 
concerning  revisions  to  the  part  D  NSR 
program  in  order  for  the  Canton  and 
Youngstown  areas  to  be  redesignated  for 
the  reasons  explained  above  in 
connection  with  the  discussion  of  the 
section  172(c)(5)  NSR  requirement. 
Since  the  emissions  inventory, 
emissions  statements,  and  VOC  RACT 
SIPs  are  fully  approved,  the 
redesignations  meet  the  section 
107(d)(3)(E)(ii)  and  (v)  requirements. 

C.  The  Improvement  in  Air  Quality  Must 
be  due  to  Permanent  and  Enforceable 
Reductions  in  Emissions  Resulting  From 
the  SIP,  Federal  Measures  and  Other 
Permanent  and  Enforceable  Reductions 

In  order  to  meet  this  requirement,  the 
State  should  show  the  change  in  an 
area's  emissions  from  its  design  value 
year  (this  is  generally  1988)  to  an 
attainment  year.  The  design  value  year 
is  the  year  in  which  the  monitored 
concentration,  used  to  classify  these 
areas  as  marginal,  occiured. 

In  Canton,  point  soiux;e  VOC 
emissions  decreased  2.9  tons  per  day 
(TPD)  from  1988  to  1993,  due  to  a  State 
permit  controlling  emissions  at  the 
Smith  &  Nephew  Perry  facility  in 
Massillon.  Area  sources  changed  very 


httle  between  1988  and  1993.  Mobile 
source  VOC  and  NOx  decreased  15.0 
tons  per  day  [TPD]  of  VOC,  and  1.7 
TPD.  respectively  fi-om  1988  to  1993. 
These  mobile  source  emission 
reductions  were  due  to  Federal  Motor 
Vehicle  Emissions  Control  Program 
(FMVECP)  required  at  40  Code  of 
Federal  Regulations  (CFR)  Part  86  and   ' 
the  Federal  Reid  Vapor  Pressure  (RVP) 
program  (which  lowered  the  RVP  of 
gasoline  to  9.0  psi)  required  at  40  CFR 
Part  80.  Since  both  these  programs  are 
Federal  programs  and  are  Federally 
enforceable  and  permanent,  the 
improvement  in  Canton's  air  quality 
was  due  to  permanent  and  enforceable 
reductions  in  emissions. 

In  Youngstown,  mobile  and  point 
source  VOC  emissions  decreased 
approximately  5  TPD,  and  1  TPD. 
respectively,  between  1988  and  1990. 
The  area  source  emissions  were 
imchanged.  This  results  in  a  total 
change  in  VOC  emissions  of 
approximately  6  TPD  (6  percent 
decrease)  from  1988  to  1990.  The 
majority  of  this  reduction  was  due  to  the 
FMVECP.  Based  on  this,  the 
improvement  in  Youngstown's  air 
quality  was  due  to  permanent  and 
enforceable  reductions  in  emissions. 

Both  the  Canton  and  Youngstowm 
redesignation  requests  meet  the  section 
107(d)(3)(E)(iii)  redesignation 
requirements. 

D.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Meeting 
the  Requirements  of  Section  175 A 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  ft"om 
nonattaiiunent  to  attainment.  The 
maintenance  plan  is  a  SIP  revision 
which  provides  for  maintenance  of  the 
relevant  NAAQS  in  the  area  for  at  least 
10  years  after  redesignation.  A 
September  4,  1992,  USEPA 
memorandum  from  the  Director  of  the 
Air  Quality  Management  Division, 
Office  of  Air  Quality  Plaiming  and 
Standards,  to  Directors  of  Regional  Air 
Divisions  regarding  redesignation 
provides  further  guidance  on  the 
required  content  of  a  maintenance  plan. 

An  ozone  maintenance  plan  should 
address  the  following  five  areas:  the 
attainment  inventory,  maintenance 
demonstration,  monitoring  network, 
verification  of  continued  attainment  and 
a  contingency  plan.  The  attainment 
emissions  inventory  identifies  the 
emissions  level  in  the  area  which  is 
sufficient  to  attain  the  ozone  NAAQS, 
and  includes  emissions  during  the  time 
period  which  had  no  monitored 
violations.  Maintenance  is  demonstrated 
by  showing  that  future  emissions  wall 
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not  exceed  the  level  established  by  the 
attainment  inventory.  Provisions  for 
continued  operation  of  an  appropriate 
air  quality  monitoring  network  are  to  be 
included  in  the  maintenance  plan.  The 
State  must  show  how  it  will  track  and 
verify  the  progress  of  the  maintenance 
plan.  Finally,  the  maintenance  plan 
must  include  contingency  measures 
which  ensure  prompt  correction  of  any 
violation  of  the  ozone  standard. 


The  State  addresses  the  attainment 
inventory,  maintenance  demonstration, 
continued  monitoring,  tracking  plans 
progress,  and  the  contingency  plan.  The 
State  has  included  emissions  summaries 
for  1990  as  the  attainment  inventories 
for  Canton  and  Youngstown. 

The  Canton  and  Youngstown 
maintenance  plans  provide  emissions 
estimates  from  1990  to  2005  for  VOCs.' 
The  emissions  are  projected  to  decrease 
for  both  areas.  The  emissions 


projections  for  Youngstown  show  an 
expected  18  percent  decrease  in  total 
VOC  emissions,  and  almost  a  6  percent 
decrease  in  total  NOx  emissions  from 
1990  to  2005.  For  Canton,  the  emissions 
projections  show  a  15  percent  reduction 
in  VCX]  emissions  and  almost  a  6 
percent  reduction  in  NOx  emissions. 
The  results  show  that  these  areas  are 
expected  to  maintain  the  ozone  air 
quality  standard  for  the  next  10  years 
into  the  future. 


Table  3.— VCX  Emissions  'n  Tons  Per  Summer  Day 


Year 


1990 
1996 
2000 
2006 


Point 
sources 


12.36 
13.01 
13.46 
14.07 


Area 
sources 


42.65 
43.25 
43.67 
44.20 


Mobile 
sources 


31.66 
18.27 
16.90 
15.34 


Totals 


86.67 
74.53 
74.03 
73.61 


Table  4.— NOx  VOC  Emissions  in  Tons  Per  Summer  Day 


1990 
1996 
2000 
2006 


6.74 
7.17 
7.51 
7.96 


16.87 
17.19 
17.40 
17.68 


16.20 
14.20 
13.18 
12.00 


39.81 
38.56 
38.09 
37.64 


Emissions  summaries  for  VOCs  and 
NOx  are  provided  below  for  the 
Youngstown  area: 


Table  5.— VOC  Emissions  in  Tons  Per  Summer  Day 


Year 

Point 
sources 

Area 
sources 

Mobile 
sources 

Totals 

1990  

16.71 
16.38 
15.90 
15.42 

41.28 
41.21 
41.14 
41.11 

48.98 
31.27 
27.58 
24.33 

106.97 

1996  „ 

2000 „._ : 

2006  „ 

88.86 
84.62 
80.86 

Table  6. — NOx  Emissions  in  Tons  Per  Summer  Day 


Year 

Point 
sources 

Area 
sources 

Mobile 
sources 

Totals 

1990  

23.25 
23.30 
23.36 
23.46 

17.99 
17.90 
17.79 
17.70 

29.87 

27.54 
24.11 
21.12 

71.11 

1996  

68.74 

2000  

65.26 

2006  ; _ 

62.28 

The  State  also  commits  to  continuing 
the  operation  of  the  monitors  in  both 
areas.  It  will  also  track  the  maintenance 
of  the  areas  by  regularly  updating  the 
emissions  inventories  for  the  areas.  The 
transportation  conformity  budgets  for 
2005  will  be  32.16  TPD  of  VOC  and 
27.30  TPD  of  oxides  of  nitrogen  (NOx) 
for  Youngstown.  These  budgets  were 


chosen  by  the  State  of  Ohio.  The  interim 
years  do  not  set  a  budget  for 
transportation  conformity.  They  are 
based  on  allocating  30  percent  of  the 
VOC  emissions  safety  margin  to  the 
mobile  source  sector  and  70  percent  of 
the  NOx  emissions  safety  margin  to  the 
mobile  sources  sector.  The  safety  margin 
is  the  din^erence  in  emissions  between 


the  total  2006  emissions  and  the  1990 
emissions  for  VOC  and  NOx-  For 
Canton,  the  mobile  source  emissions 
budgets  for  2006  are  15.34  TPD  of  VOC 
emissions  and  12.0  TPD  of  NOx.  The 
budgets  provided  above  for  Canton  and 
Youngstown  are  the  only  transportation 
conformity  budgets  established  by  the 
maintenance  plan  for  these  areas. 


'  The  Sute  used  USEPA's  MOBILE  emission 
factor  model  and  vehicle  miles  travelled  projections 


to  estimate  future  mobile  source  emissions  in  the 


The  State  commits  to  lower  RVP  as 
the  contingency  measure  for  Canton. 
They  also  provided  the  following 
schedule  in  Table  4  for  implementing 
the  measure.  This  measure  would  be 
triggered  in  Canton  by  a  violation  of  the 
ozone  standard  in  Stark  County.  In 
order  for  the  State  to  user  lower  RVP 
gasoline,  a  finding  of  necessity  must 
first  be  made  by  USEPA  under  Section 
211(c)(4)(C).  If  this  finding  of  necessity 
is  not  provided,  Ohio  EPA  has 


committed  to  choose  an  alternative 
unspecified  emissions  control  measure 
deemed  appropriate  based  upon  a 
consideration  of  cost-effectiveness,  VOC 
reduction  potential,  economic  and 
social  considerations,  or  other  factors 
that  the  State  judges  to  be  appropriate. 
This  decision  would  be  made  and 
implemented  within  12  months  from 
the  official  notification  by  USEPA  that 
a  waiver  would  not  be  granted. 


In  the  Youngstown  area  a  violation  of 
the  standard  in  Mahoning,  Trumbull,  or 
Mercer  County,  would  trigger  the  lower 
RVP  measure  for  Mahoning  and 
Trumbull  Counties.  USEPA  has  to 
provide  a  waiver  before  the  lower  RVP 
measiue  can  be  implemented.  The  State 
will  select  a  different  measure  if  USEPA 
does  not  provide  the  waiver.  The 
maintenance  requirements  of  section 
107(d)(3)(E)(iv)  have  been  met  by  the 
Canton  and  Youngstown  areas. 


Table  7.— Schedule  for  Implementing  Lower  RVP  Gasoline  in  the  Canton  and  Youngstown  Areas 


Date 

Action/event 

March  15  1994  „ 

Submit  draft  mles  to  USEPA.  Revisions  will  be  necessary  to  accommo- 

Octotjer 15  1994 

date  the  Youngstown  contingency  plan. 
Submit  final  njles  to  USEPA. 

Triaaer  event        _ 

Monitored  violation. 

1  montti  from  trigger « 

• 

2  monttis  from  trigger  

Ohio  EPA  finding  of  violation  announced. 
Ohio  EPA  submits  request  for  program  budget. 
Ohio  EPA  hires  additional  staff  for  program. 
Ohio  EPA  secures  lab  contracts. 

3  months  from  triooer     

Ohio  EPA  purchases  needed  equipment. 

4  months  from  triooer  

Ohio  EPA  initiates  public  awareness  program. 

Six  months  from  trigger  

Ohio  EPA  secures  lab  contracts. 

Gasoline  Dispensing  Facilities  achieve  final  compliance. 

III.  Transport  of  Ozone  Precursors  to 
Downwind  Areas 

Preliminary  modeling  results  utilizing 
USEPA's  regional  oxidant  model  (ROM) 
indicate  that  ozone  precursor  emissions 
from  various  states  west  of  the  ozone 
transport  region  (OTR)  contribute  to 
increases  in  ozone  concentrations  in  the 
OTR.2  The  State  of  Ohio  has  provided 
documentation  that  VOC  emissions  will 
remain  below  attainment  levels  for  the 
next  10  years  in  the  Canton  and 
Youngstown  areas.  The  USEPA  is 
currently  developing  policy  which  will 
address  the  long  range  impacts  of  ozone 
transport.  In  addition,  USEPA  is 
working  with  the  States  and  other 
organizations  to  design  and  complete 
studies  which  consider  upwind  sources 
and  quantify  their  impacts.  Finally. 
USEPA  intends  to  address  the  transport 
issue  through  Section  110  based  on  a 
domain-wide  modeling  analysis. 

IV.  Comment  and  Approval  Procedure 

The  redesignation  request 
as  meeting  conditions  of  the  CAA  in 
section  107(d)(3)(E)  for  redesignation. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However.  USEPA  is 


approved 


2  The  OTR.  comprised  of  eleven  Eastern  States 
and  the  District  of  Columbia,  has  been  organized  by 
the  authority  of  section  184(a)  of  the  CAA  for  the 
purpose  of  bcilitating  multi-State  partnership  to 
more  effectively  control  ozone  transport  in  the 
region. 


publishing  a  separate  document  in  this 
Federal  Register  publication,  which 
constitutes  a  "proposed  approval"  of  the 
requested  SIP  revision  and  clarifies  that 
the  rulemaking  will  not  be  deemed  final 
if  timely  adverse  or  critical  comments 
are  filed.  The  "direct  final"  approval 
shall  be  effective  on  April  1.  1996. 
unless  USEPA  receives  adverse  or 
critical  comments  by  March  1.  1996.  If 
USEPA  receives  comments  adverse  to  or 
critical  of  the  approval  discussed  above. 
USEPA  will  withdraw  this  approval 
before  its  effective  date  by  publishing  a 
subsequent  Federal  Register  document 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received.  USEPA  hereby  advises  the 
public  that  this  action  will  be  effective 
on  April  1.  1996. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  USEPA  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
sig.nificantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  the  USEPA  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  USEPA  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  USEPA  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local. 
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and  tnbal  governments  or  the  pnvate 
sector  of  less  then  $100  million  in  any 
one  year,  the  USEPA  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  USEPA  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  This  rule  only  approves 
the  incorporation  of  existing  state  rules 
into  the  SOP.  It  imposes  no  additional 
requirements. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 


Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA., 
427  U.S.  246.  256-€6  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  1.  1996. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control. 

Ohio— Ozone 


Dated:  December  15.  1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1885  is  amended  by 
adding  paragraphs  (b)  (7)  and  (8)  to  read 
as  follows: 

§52.1885    Control  strategy:  Ozone. 

«         «         •         «         * 

(b)*  *  • 

(7)  Stark  County. 

(8)  Mahoning  and  Trimibull  Coiuities. 


PART  81— DESIGNATION  OP  -  -E.AS 
FOR  AIR  QUALITY  PURPOSE  S  -OHIO 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401— 7671q. 

2.  In  §  81.336  the  ozone  table  is 
amended  by  revising  the  entries  for 
Stark,  Mahoning,  and  Tnunbull 
Counties  to  read  as  follows: 

§81.336    Ohio. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Canton  Area 
Stark  County 


April  1,  1996 Attainnient. 


YoungstowrvWarrervSharon  Area:  

Mahoning  County ., ApiiM.  1996 

Trumbull  County ApriM,  1996 


Attainment. 
Attainment. 


'This  date  is  Novemtjer  15,  1990,  unless  ottierwise  noted. 
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40  CFR  Part  180 

[PP  2E4037  and  5E4437/R2195;  FRL-4993- 

1] 

RiN  2070-AB78 

1-[[2-(2,4-Dichlorophenyl)-4-Propyl-1,3- 
Dloxolan-2-yl]Methyl]-1H-1,2.4- 
Triazole;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
l-[[2-(2,4-dichlorophenyl)-4-propyl-l,3- 
dioxolan-2yl]methyl]-lH-1.2,4-triazole 
(also  called  propiconazole)  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound  in  or  on  the  raw 
agricultural  commodities  mint  tops 
(leaves  and  stems)  at  0.3  part  per 


million  (ppm)  and  mushrooms  at  0.1 
ppm.  The  Interregional  Research  Project 
No.  4  (IR-4)  submitted  petitions  under 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA)  requesting  that  EPA 
establish  maximum  permissible  levels 
for  residues  of  propiconazole  in  or  on 
the  commodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  31,  1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [PP  2E4037 
and  5E4437/R2195],  may  be  submitted 
to:  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  M3708.  401  M 
St.,  SW.,  Washington.  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  vrith  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  OfTice  of  Pesticide  Programs, 
Envirorunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132.  CM  1B2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompeuiying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to: 

opp-docket@eparnail.epa  .gov 

Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [PP  2E4037  and  5E4437/ 
R21951  .  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Copies  of  electronic 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 

FOR  FURTHER  INFORVA^ON  CON"ACT:By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  207.  CM  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  (703)- 


308-8783;  e-mail: 
iamerson.hovt@epamail.epa.gov. 

SUPPLEMENTAClvM:cBMiTION:EPA 

issued  a  proposea  ruie.  published  in  the 
Federal  Register  of  November  15.  1995 
(60  FR  57375),  which  announced  that 
the  Interregional  Research  Project  No.  4 
(IR-4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brimswrick,  NJ 
08903,  had  submitted  to  EPA  pesticide 
petitions,  PP  2E4037  and  PP  5E4437,  on 
behalf  of  the  named  Agricultural 
Experiment  Stations.  The  petitions 
requested  that  the  Administrator, 
pursuant  to  section  408(e)  of  th  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(e),  amend  40  CFR 
180.434  by  establishing  tolerances  for 
residues  of  l-[[2-(2,4-dichlorophenyl)-4- 
propyl-l,3-dioxolan-2yl]methyll-lH- 
1,2,4-triazole  and  its  metaboUtes 
determined  as  2,4-dichlorobenzoic  acid 
and  expressed  as  parent  compound  in  or 
on  certain  raw  agricultural  commodities 
as  follows: 

1.  PP  2E4037.  Petition  submitted  on 
behalf  of  the  Agricultural  Experiment 
Station  of  Oregon  proposing  a  tolerance 
for  mint  tops  (leaves  and  stems)  at  0.3 
ppm.  The  petitioner  proposed  that  use 
of  propiconazole  on  mint  be  limited  to 
mint  production  area?  west  of  the 
Cascade  Mountains  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  wall  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
broader  registration  should  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

2.  PP5E4437.  Petition  submitted  on 
behalf  of  the  Agricultiu-al  Experiment 
Station  of  Pennsylvania  proposing  a 
tolerance  for  mushrooms  at  0.1  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 


requests  filed  wath  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [PP 
2E4037  and  5E4437/R2195]  (including 
any  comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  1B2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epajnail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  wall  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
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ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (ONfB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  January  23.  1996. 
Stephen  L.  lohnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 

amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371.  • 


2.  In  §  180.434,  paragraph  (a)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  an  entry  for 
mushrooms,  and  paragraph  (b)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  an  entry  for 
mint,  to  read  as  follows: 

§  180.434    1-[[2-(2,4-dlchlorophenyl>-4- 
propyl-1.3-dioxolan-2-y(]mettiyn-1H-1,2,4- 
triazol«;  tolerances  lor  residues. 

(a)*     *     * 


Mushrooms 


0.1 


(b)*     •     • 


ConvTKXfty 


Parts  [>er 
million 


Mint,  tops  (leaves  arxJ  stems) 


0.3 


[FR  Doc.  96-1719  Filed  l-30-(J6;  8:45  am) 
BiLUNa cooe  a6<o  6o» 

40  CFR  Part  180 

[PP  4E4288  and  4E4289/R2198:  FRL^995- 
1] 

RIN  2070-AC18 

Chlorpyrifos;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  tolerances 
for  residues  of  the  insecticide 
chlorpyrifos  in  or  on  the  raw 
agricultural  commodities  peaches, 
pears,  plums,  and  nectarines  by 
establishing  the  current  time-limited 
tolerances  as  permanent  tolerances.  The 
regulations  to  establish  maximum  • 

permissible  levels  of  residues  of  the 
insecticide  were  requested  in  petitions 
submitted  by  DowElanco  and  are 
needed  to  cover  maximum  expected 
residues  in  or  on  imported 
commodities. 

EFFECTIVE  DATE:  This  regulation  became 
effective  January  24,  1996. 
ADDRESSES:  Written  objections  euid 
hearing  requests,  identified  by  the 
docket  control  number,  [PP  4E4288  and 
4E4289/R21981.  may  be  submitted  to: 
Hearing  Clerk  (A-lio),  Environmental 


Protection  Agency,  Rm.  M3708,  401  M 
St.,  SW.,  Washington,  DC  20460.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to  Rm.  1132.  CM  1B2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

An  electronic  copy  of  objections  and 
hearing  requests  filed  with  the  Heeiring 
Clerk  may  be  submitted  to  OPP  by 
sending  electronic  mail  (e-mail)  to: 
opp-docket@epamail.epa.gov 
Copies  of  electronic  objections  and 
hearing  requests  must  be  submitted  as 
an  ASQI  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  (PP  4E4288  and  4E4289/ 
R21981.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Copies  of  electronic 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards.  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  IX  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  207,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6386;  e- 
mail:edwards.denni.s®»^p<anail. epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  September  28,  1993 
(58  FR  68621)  which  announced  that 
DowElanco  had  submitted  pesticide 
petitions  (PP  4E4288  and  PP  4E4289)  to 
the  Administrator,  pursuant  to  sectjon 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346ate),  to  amend  40  CFR  180.342  by 
revising  the  tolerances  for  residues  of 
the  insecticide  chlorpyrifos  [O.O-diethyl 
C>-(3,5,6-trichloro-2-pyridyl) 


UMI 


phosphorothioate]  in  or  on  the  raw 
agricultural  commodity  pears  from  0.01 
to  0.05  part  per  million  (ppm)  and 
peaches,  nectarines,  and  plums  from 
0.01  ppm  to  0.05  ppm.  These  revisions 
in  the  tolerances  were  needed  because 
of  differing  use  patterns  of  chlorpyrifos 
in  other  parts  of  the  world  as  compared 
to  the  U.S. 

The  Agency  reviewed  preliminary 
residue  data  and  concluded  that 
residues  should  not  exceed  the 
proposed  tolerances,  but  determined 
that  additional  residue  data  for 
imported  pears,  peaches  (data  for 
peaches  suffices  for  nectarines),  plums 
and  prunes  (the  processed  commodity 
of  plums)  were  required. 

Pending  submission  and  review  of  the 
data,  the  Agency  issued  a  final  rule. 
published  in  the  Federal  Register  of 
February  25,  1994  (59  FR  9095),  which 
announced  that  the  Agency  had  revised 
the  tolerances  for  a  2-year  period.  The 
expiration  date  is  January  28,  1996,  at 
which  time  the  tolerances  would  revert 
to  the  previous  0.01  ppm  for  the  namrd 
commodities. 

Additional  residue  data  for  pears, 
peaches,  and  plums  were  submitted,  (It 
was  determined  that  chlorpyrifos 
residues  do  not  concentrate  in  the 
processing  of  plums  to  primes,  and  no 
data  were  submitted  or  required.)  The 
data  were  reviewed  and  were 
determined  to  be  sufficient  to  justify 
removing  the  time  limitation  from  the 
existing  tolerances.  The  available  data 
do  not  support  a  change  in  the  U.S.  use 
pattern  for  the  crops  listed  above.  If 
such  a  change  is  desired,  additional 
residue  data  generated  in  the  U.S.  must 
be  submitted. 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  for 
systemic  effects  of  1.0  milligram  (mg)/ 
kilogram  (kg)/day  and  lowest  effect  level 
(LEL)  (increased  liver  weight)  of  3.0  mg/ 
kg/day.  The  NOELs  for  cholinesterase 
(ChE)  inhibition  were  as  follows:  0.01 
mg/kg/day  far  plasma,  0.1  mg/kg/day  for 
red  blood  cells,  and  1.0  mg/kg/day  for 
brain  cells.  Levels  tested  were  0,  0.01, 
0.03,  0.1,  1.0,  and  3  mg/kg/day. 

2.  A  voluntary  human  study  with 
chronic  ChE  NOEL  of  0.03  mg/kg/day 
(based  on  20  days  of  exposure  at  this 
level). 

3.  A  2-year  mouse  chronic  toxicity/ 
carcinogenicity  study  with  a  NOEL  of  15 
ppm  for  systemic  effects  (equivalent  to 
2.25  mg/kg/day)  and  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study  at  all  levels  tested  (0,  0.5,  5, 


and  15  ppm,  equivalent  to  0.075,  0.75, 
and  2.25  mg/kg/day). 

4.  A  voluntary  human  study  with 
acute  ChE  NOEL  of  0.10  mg/kg/day 
(based  on  daily  single-dose  exposures  of 
0,  0.014,  0.03,  or  0.10  mg/kg/day) 
determined  at  1,  3,  6,  and  9  days  of 
treatment. 

5.  A  2-year  rat  feeding/ 
carcinogenicity  study  with  ChE  NOEL  of 
0.1  and  LEL  of  1.0  mg/kg/day  (based  on 
decreased  plasma  and  brain  ChE 
activity),  and  a  systemic  NOEL  of  1.0 
mg/kg/day  and  LEL  of  10  mg/kg/day 
(based  on  decreased  er^'throcj^e  and 
hemoglobin  values  and  increased 
platelet  count  during  the  first  year). 
There  were  no  observed  carcinogenic 
effects  at  the  levels  tested  (0.05,  0.1, 1.0, 
and  10  mg/kg/day)  under  the  conditions 
of  the  study.  Chlorpyrifos  is  classified  as 
a  Group  E  chemical  (no  evidence  of 
carcinogenicity). 

6.  A  three-generation  reproduction 
study  in  rats  with  no  reproductive 
effects  observed  at  the  dietary  levels 
tpsted  (0,  0.1,  0.3,  and  1.0  mg/kg/day). 

~  Two  rat  developmental  toxicity 
studies:  one  negative  for  developmental 
toxicity  at  all  dose  levels  (levels  tested 
were  0.1,  3.0,  and  15.0  mg/kg/day);  and 
one  with  maternal  NOEL  of  15  mg/kg/ 
day  and  developmental  NOEL  of  2,5 
mg/kg/day  (levels  tested,  by  gavage, 
were  0,  0,5,  2,5,  and  15  mg/kg/day). 

8.  A  mouse  developmental  toxicity 
study  with  a  teratogenic  NOEL  greater 
than  25  mg/kg/day  (highest  dose  tested) 
and  a  developmental  fetotoxic  NOEL  of 
10  mg/kg/day  and  LEL  of  25  mg/kg/day 
(decreased  fetal  length  and  increased 
skeletal  variants). 

9.  A  developmental  toxicity  study  in 
rabbits  with  maternal  and 
developmental  NOELs  of  81  mg/kg/day, 
and  maternal  and  developmental  LELs 
of  140  mg/kg/day  (based  on  maternal 
decreased  food  consumption  on 
gestation  day  15  to  19,  and  body  weight 
loss  during  the  dosing  period  followed 
by  a  compensatory  weight  gain;  and 
based  on  a  slight  reduction  in  fetal 
weights  and  crown-rump  lengths,  and 
fetal  increased  incidence  of  unossified 
fifth  stemebrae  and/or  xiphistemum). 
Levels  tested  were  0,  1,  9,  81,  and  140 
mg/kg/day. 

10.  An  acute  delayed  neurotoxicity 
study  in  the  hen  that  was  negative  at  50 
and  100  mg/kg/day. 

1 1 .  Several  mutagenicity  studies 
which  were  all  negative.  These  include 
an  Ames  assay,  two  Chinese  hamster 
ovary  cell  mutation  assays,  a 
micronucleus  assay  for  chromosomal 
aberration,  an  in  vitro  chromosomal 
aberration  assay  with  and  without 
enzymatic  activation,  and  an 
unscheduled  DNA  synthesis  assay. 


12.  A  general  metabolism  study  in  rats 
shows  that  the  major  metabolite  of 
chlorpyrifos  is  3,5,6-trichloro-2- 
pyridinol  (TCP).  The  studies  listed 
below  were  conducted  to  demonstrate 
that  TCP  is  less  toxic  than  chlorpyrifos 
and  is  not  a  ChE  inhibitor. 

a.  A  90-day  rat  feeding  study  with  a 
systemic  NOEL  of  30  mg/kg/day.  Levels 
tested  were  0, 10,  30,  and  100  mg/kg/ 
day. 

b.  A  rat  developmental  toxicity  study 
with  no  developmental  toxicity 
observed  at  the  dosages  tested  (0,  50, 
100.  and  150  mg/kg/day). 

c.  Mutagenicity  studies  (including  an 
Ames  assay  and  an  imscheduled  DNA 
synthesis  assay)  were  negative  for 
mutagenic  effects. 

Based  on  the  above  studies,  the 
Agency  has  concluded  that  the  TCP 
metabolite  is  not  of  toxicological 
concern. 

For  the  assessment  of  chronic  dietary 
risk,  the  reference  dose  (RfD)  based  on 
the  human  volimtary  ChE  study  (ChE 
NOEL  of  0.03  mg/kg/day)  and  using  a 
10- fold  uncertainty  factor  is  calculated 
to  be  0.003  mg/kg  of  body  weight/ day. 
Tolerances  for  food  uses  appear  in  40 
CFR  180.342  and  40  CFR  185.1000.  The 
Dietary  Risk  Exposure  Section  (DRES) 
used,  when  justified  and  appropriate, 
anticipated  residues  rather  than 
published  tolerance  values,  and  data 
regarding  percent  crop  treated  (when 
less  than  100%).  The  anticipated 
residue  contribution  (ARC)  from 
published  uses  of  chlorpyrifos  is 
0.000860  mg/kg  of  body  weight/day  for 
the  overall  U.S.  population.  This 
represents  28.7%  of  the  RfD.  None  of 
the  DRES  subgroups  has  an  exposure 
that  exceeds  the  RiD.  The  population 
subgroup  most  highly  exposed  is  non- 
nursing  infants,  less  than  1  year  old, 
with  an  ARC  from  published  uses  of 
0.002147  mg/kg  of  body  weight/day, 
71.6%  of  the  RfD.  The  next  most  highly 
exposed  population  subgroup  is 
children,  1-6  years  old,  with  an  ARC 
from  published  uses  of  0.001914  mg/kg 
of  body  weight/day,  63.8%  of  the  RfD. 
It  should  be  noted  that  these  values 
include  contributions  from  pears, 
nectarines,  peaches,  and  plums  with 
tolerances  of  0.05  ppm;  the  tolerances 
are  already  in  place  as  temporary 
tolerances.  This  rule  converts  existing, 
temporary  tolerances  to  permanent 
tolerances  and  does  not  raise  the  ARC 
as  a  percentage  of  the  RfD. 

The  DRES  detailed  acute  analysis 
estimates  the  distribution  of  single-day 
exposures  for  the  overall  U.S. 
population  and  certain  subgroups.  The 
analysis  evaluates  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1977-78 
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Nationwide  Food  LrOusa;iipt;o;i  burvuv 
(NFCS)  and  accumulates  exposure  to  the 
chemical  for  each  commodity.  Each 
analysis  assumes  uniform  distribution 
of  chlorpyrifos  in  the  commodity.  Siiice 
the  toxicological  endpoint  to  which 
exposure  is  being  compared  in  this 
analysis  is  neurotoxicity,  four  human 
population  subgroups  (infants,  less  than 
1  year  old;  children,  1-12  years  old; 
females.  13  years  old  and  older;  males, 
13  years  old  and  older),  as  whU  as  the 
overall  population,  are  of  interest. 

The  Margin  of  Exposure  (MOE)  is  the 
ratio  of  the  NOEL  to  the  exposure 
(NOEL/exposure  =  MOE).  For 
neurotoxicity,  the  Agency  is  generally 
not  concerned  unless  the  MOE  is  below 
10  when  the  NOEL  is  based  on  human 
data.  Using  refined  exposure  estimates 
generated  in  the  preparation  of  the 
Reregistration  Eligibility  Document 
(RED)  for  chlorpyrifos,  MOFis  are  greater 
than  10  for  all  population  subgroups 
evaluated  except  for  children  I  through 
6  years.  Although  the  Agency  has 
concerns  when  low  MOEs  are 
calculated,  this  tolerance  action  does 
not  raise  risk  concerns.  The  MOEs  are 
not  affected  by  the  rule  because  any 
incremental  change  in  exposure 
resulting  from  the  tolerances  for  pears, 
nectarines,  peaches,  and  plums  is 
negligible.  Thus  MOEs  are  not  changed 
by  the  tolerances  for  these  commodities, 
much  less  by  the  .^sing  of  the  tolerance 
from  0.01  ppm  to  0.05  ppm.  It  should 
also  be  noted  that  the  Agency  will 
reassess  chlorpyrifos  tolerances  in 
general  as  part  of  the  reregistration 
process.  The  RED  is  scheduled  to  be 
issued  in  1996. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
4E4288  and  4E4289/R21981  (including 
any  objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 


braiiuh,  i  luld  UpcraUuus  .  'iv  i^iua 
{7506C).  Office  of  Pesticid*  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hij^way,  Arlington.  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  "a 
significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule; 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribed  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obfigations  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  U?gal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 


the  Administrator  tias  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  [anuary  24.  1996. 
Stephen  L.  lohnsoa. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  L.S.C.  346a  and  371. 

2.  In  §  180.342.  by  revising  paragraph 
(e),  to  read  as  follows: 

§  180.342    Chlorpyiifos;  tolerances  for 
residues. 

•  •  •  •  * 

(e)  Tolerances  are  established  as 
follows  for  residues  of  the  insecticide 
chlorpyrifos  (O.O-diethyl  0-(3.5.6- 
trichloro-2-pyridyl)  phosphorothioate) 
in  or  on  the  following  raw  agricultural 
commodities: 


Commodity 


Parts  per 
million 


Nectarines 
Peaches  ... 

Pears 

Plums  


0.05 
0.05 
0.05 
0.05 


(FR  Doc.  96-1905  Filed  1-26-96;  2:55  pmj 
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40  CFR  Pan  300 

Nations;  Oi^  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Deletion  of  the 
Ossineke  Groundwater  Contamination 
Superfund  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Ossineke  Groundwater 
Contamination  site  in  Michigan  from 
the  National  Priorities  List  (NPL).  The 
NPL  is  Appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Michigan  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
response  by  responsible  parties  under 
CERCLi\  is  appropriate.  The  site  is 
being  addressed  under  the  Subtitle  I 
provisions  of  RCRA. 
EFFECTIVE  DATE:  January  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gamer-Davis  at  (oi^,  8fciL."^44L,, 
Associate  Remedial  Project  Manager, 
Office  of  Superfund,  U.S.  EPA— Region 
V,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at:  EPA  Region  V  docket  room 
at  the  above  address  and  at  the  Alpenda 
Bank;  11686  U.S.  Highway  23  south; 
Ossinfikfi.  MT  497Rfi 

SUPP.  f  M c  N ' .'.  3 V  s, f  0 p M A 'iON :  The  site  to 
be  deleted  Irom  the  NPL  is  the  Ossineke 


Groundwater  Contamination  Site  in 
Ossineke,  Michigan.  A  Notice  of  Intent 
to  Delete  was  published  August  11, 
1995  (60  FR  41051)  for  this  site.  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  September  11, 
1995.  EP.^  received  no  comments. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NFL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund- financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Lnvironmental  protection,  Hazardous 
Waste.  Chemicals,  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements,  Superfund, 
Water  pollution  control,  Water  supply. 

PART  300— [AMGNDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR.  1987  Comp.,  p.  193. 

Apptndix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Ossineke 


Ground  Water  Contamination,  Ossineke, 
Michigan. 

Dated:  December  19, 1995. 

David  Ullrich, 

Acting  Regional  Administrator  U.S.  EPA. 
Region  V. 

(FR  Doc.  96-1710  Filed  1-30-96;  8:45  am) 
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DEP  i  R-^MFNT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[GST  Docket  No.  1;  Amdt  1-276] 

Organization  and  Delegation  of  Powers 
and  Duties  Delegation  to  the 
Commandant,  United  States  Coast 
Guard 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of 
Transportation  is  delegating  to  the 
Commandant,  United  States  Coast 
Guard,  the  authority  contained  in  46 
U.S.C.  Chapter  47,  abandonment  of 
barges,  and  §  12301(b),  numbering  of 
undocumented  barges.  In  order  that  the 
Code  of  Federal  Regulations  reflect 
these  delegations,  a  change  is  necessary. 
EFFECTIVE  DATE:  January  31,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Chris  Hayes,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection 
(G-MRO-3),  (202)  267-2614,  U.S.  Coast 
Guard,  2100  Second  Street,  SW., 
Washington,  DC  20593;  or  Steven  B. 
Farbman,  Office  of  the  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  C-50,  (202)  366-9307, 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 
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SuPOvEMENTARV  INfOAMATION:  Public 
^.v  ;„_ -587  is  The  Oceans  Act  of  1992. 
Subtitle  C  of  Title  V  of  The  Oceans  Act 
of  1992.  titled  the  Abandoned  Barge  Act 
of  1992.  (hereinafter  referred  to  as  the 
Act),  amended  46,  U.S.  Code,  to  prohibit 
abandonment  of  barges,  to  provide  a 
civil  penalty  for  abandonment,  to 
authorize  removal,  and  to  require  the 
numbering  of  barges.  The  Secretary  of 
Transportation  is  delegating  his 
authority  under  the  Act  to  the 
Commandant  of  the  Coast  Guard. 

The  Act  prohibits  an  owner  or 
operator  of  a  barge  over  100  gross  tons 
from  abandoning  it  on  the  navigable 
waters  of  the  United  States.  The  Act 
authorizes  the  Secretary  to  assess  a  civil 
penalty  of  up  to  $1 ,000  per  day  of 
abandorunent.  If  the  bai^  owner  or 
operator  cannot  t>e  identified  or  refuses 
to  remove  the  barge,  the  Secretary  may 
contract  for  removal  of  the  barge  at  the 
expense  of  the  owner  or  operator.  To 
help  identify  barge  owners,  the 
Secretary  is  required  to  ensure  the 
numbering  of  ail  undocimiented  barges 
over  100  gross  tons. 

This  rule  adds  a  specific  delegation  of 
authority  to  49  CFR  §  1.46,  thus 
amending  the  codification  to  reflect  the 
Secretarial  delegation  of  authority  to  the 
Commandant  of  the  Coast  Guard. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  30  days  after 


publiCdliou  in  the  tederal  Register. 
Therefore,  this  final  rule  is  effective 
upon  publication  in  the  Federal 
Register. 

List  ofSubiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Govemm'^nt  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552, 
28  U.S.C.  2672.  31  U.S.C  3711(a)(2). 

2.  Section  1.46  is  amended  by  adding 
a  new  paragraph  (zz)  to  read  as  follows: 

$  1 .46    D«lega«tons  to  Commandant  of  ttw 
Coast  Guard. 

*         •         •         •         • 

(zz)  Carry  out  the  functions  and 
exercise  the  authority  vested  in  the 
Secretary  by  46  U.S.  Code  Chapter  47 
(abandonment  of  barges)  and  §  12301(b) 
(numbering  of  undocumented  barges), 
as  enacted  by  the  Oceans  Act  of  1992, 
Title  V,  section  5301  et  seq..  Pub.  L.  No. 
102-587.  106  Stat.  5081.  This  authority 
may  be  redelegated. 

Issued  at  Washington,  DC  this  23rd  day  of 
January,  1996. 
Federico  Peni, 
Secretary  of  Tmnsportation. 
[FR  Doc.  96-1831  Filed  1-30-96;  8:45  ami 
MUJNO  COOE  4t1ft-«a-M 


DEPARTMENT  OP  COMMERCE 

N,^tiona!  OceariiC  mc  Atmospr<e''!C 

[Docket  No.  95     .  j;  :2-6272-01;  I.D. 
01269eA] 

:j'c.-o:-^cfiisr  0*  the  Gu-'  ^^^  A;asKa 
P'-j!!OCK  ^  Statistical  A-ea  61 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  61 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
interim  specification  for  pollock  in  this 
area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  January  28,  1996,  until 
superseded  by  the  final  1996 
specifications. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Mary  Furuness,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 


Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  th*  FM}'  <• 
50  CFR  parts  620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
61  was  established  by  Interim  1996 
Harvest  Specifications  (60  FR  61492. 
November  30,  1995)  as  6,125  metric  tons 
(mt),  determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director,  Alaska  Region,  NMF  ^ 
(Regional  Director),  has  determuined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  1996  interim  specification  of  pollock 
in  Statistical  Area  61  soon  will  be 
reached.  The  Regional  Director 
estabUshed  a  directed  fishing  allowance 
of  5,925  mt,  and  has  set  aside  the 
remaining  200  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  61  until  superseded  by  the  Final 
1996  Harvest  Specifications  for 
Groundfish  in  the  Federal  Register. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  January  26, 1996. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  96-1906  Filed  1-26-96;  3:28  pm] 

eiLi-ING  CODE   W&  ,22  J< 


50  CFR  Part  672 

[Docket  No  951 1 20272--5272  <  i ;  I.D. 
0126968] 

Groundfish  of  the  Gui^  ct  Aias^a; 
Pollock  in  Statistical  Area  52 

AGENCY:  National  Marine  Fisheries 
SrrvK  e  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 

Coniii^erce. 
ACTION;  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  62 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
interim  specification  for  pollock  in  this 
area 

EFFECTIVE  DA'E    12  noon,  Alaska  local 
time  (A.l.t.),  January  29,  1996,  until 
superseded  by  the  final  1996 
specifications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mar\  F.ruiiess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson 


Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
62  was  established  by  hiterim  1996 
Harvest  Specifications  (60  FR  61492, 
November  30,  1995)  as  3,125  metric  tons 
(mt),  determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  vdth  §672.20(c)(2)(ii),  that 
the  1996  interim  specification  of  pollock 
in  Statistical  Area  62  soon  will  be 
reached.  The  Regional  Ehrector 
established  a  directed  fishing  allowance 
of  2,925  mt,  and  has  set  aside  the 
remaining  200  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries., 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  62  until  superseded  by  the  Final 
1996  Harvest  Specifications  of 
Groundfish  in  the  Federal  Register. 

Maximum  retainable  bycatch  amounts 
for  appUcable  gear  types  may  be  found 
in  the  regulations  at  §672. 20(g). 
Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  except  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  26,  1996. 
Richard  H.  Schaefier, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  96-1907  Filed  1-26-96;  3:28  pm] 
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This  sectcxi  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  reguiations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CPR  ^.;k'  20 

Reportirg  aeoo'renientsfor 
Unauf^o^'zec  ...se  of  Licensed 
Raaioactsvp  M.rertal 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  add 
a  new  requirement  for  licensees  to 
notify  the  NRC  Operations  Center 
within  24  hours  of  discovering  an 
intentional  or  allegedly  intentional 
diversion  of  licensed  radioactive 
material  from  its  intended  or  authorized 
use.  The  proposed  rule  would  also 
require  licensees  to  notify  the  NRC 
when  they  are  unable,  within  48  hours 
of  discovery  of  the  event,  to  rule  out  that 
the  use  was  intentional.  The  proposed 
rule  would  require  reporting  of  events 
that  cause,  or  have  the  potential  to 
cause,  an  exposure  of  individuals 
whether  or  not  the  expos\ire  exceeds  the 
regulatory  limits. 

DATES:  Submit  comments  by  March  1 , 
1996.  Comments  received  aJFter  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  the  NRC  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  E)C  20555- 
0001,  Attention:  Docketing  and  Service 
Branch.  Hand  dehver  comments  to: 
11555  Rockville  Pike.  Rockville. 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  Federal  workdays. 

Documents  related  to  this  rulemaking 
may  be  examined  at  the  NRC  Public 
Docimient  Room.  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC.  For 
information  on  electronic 
communications  please  see  the 
Electronic  Access  discussion  in  the 
Supplementary  Information  section. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  L.  Thomas,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555-0001.  telephone  (301)  415-6230, 
e-mail  MLTl@NRC.GOV. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Recently,  the  NRC  responded  to  two 
incidents  involving  phosphorous-32  (P- 
32)  internal  contamination  of 
Individuals  at  biomedical  research 
facilities.  P-32  is  widely  used  in 
research  institutions,  as  are  many  other 
radionuclides.  Although  these  incidents 
both  involved  P-32,  the  inherent  issues 
of  security  and  control  of  radioactive 
material  apply  to  all  facilities  using 
licensed  material. 

The  first  incident,  involving  a 
pregnant  researcher,  had  been  reported 
to  the  licensee's  radiation  safety  office. 
The  contamination  was  detected  by  the 
researcher's  spouse,  who  worked  with 
the  researcher  at  the  licensee's  facility, 
while  performing  a  routine  survey  of  the 
lab.  The  licensee  identified  the 
radionuclide  as  P-32.  In  addition  to  the 
researcher's  contamination,  further 
surveys  performed  by  the  Ucensee 
identified  P-32  contamination  on  the 
floor  in  front  of  a  refrigerator  in  an 
adjacent  lounge  and  a  contaminated 
water  cooler  in  the  same  building.  Urine 
bioassays  of  other  workers  in  the  same 
building  identified  approximately  25 
additional  individuals  who  had  low- 
level  internal  P-32  contamination. 

The  second  incident,  also  involving 
internal  contamination  with  P-32,  was 
discovered  during  a  routine  survey  by 
the  researcher.  The  licensee  performed 
urine  bioassays  and  confirmed  that  the 
researcher  was  internally  contaminated 
with  P-32.  Both  incidents  are  still  imder 
investigation  at  this  time. 

These  two  recent  incidents  raise  the 
following  issues.  First,  the  current 
reporting  requirements  may  not  capture 
potentially  intentional  events  such  as 
these  if  the  events  did  not  involve 
quantities  of  material  or  potential 
exposures  that  exceeded  the  current 
regulatory  thresholds  that  trigger  the 
requirements  to  file  reports.  Second, 
prompt  NRC  attention  to  these  types  of 
events  is  needed  to  assure  that  the 
appropriate  corrective  actions  will  or 
have  been  taken  by  the  licensee  and  to 
determine  any  need  for  the  NRC  to  take 
action  in  addition  to  any  action  taken  by 


the  licensee.  Therefore,  the  NRC  has 
determined  that  a  new  reporting 
requirement  is  needed  to  address 
incidents  such  as  these. 

n.  Discussion  of  Proposed  Rule 
Changes 

The  intent  of  the  proposed  rule  is  to 
provide  the  NRC  with  an  early 
notification  of  the  intentional  use  of 
licensed  radioactive  material  for  a 
purpose  that  is  not  authorized  by  the 
applicable  NRC  license  or  the 
regulations.  The  rationale  for  such  a 
requirement  is  that,  even  though  the 
potential  exposures  involved  may  not 
result  in  harm  to  an  individual, 
incidents  involving  intentional 
misconduct  or  a  disregard  for  safety 
requirements  raise  a  great  concern  about 
the  loss  of  control.of  materials  that 
could  lead  to  potential  harm.  The  NRC 
needs  to  have  the  assurance  that  timely 
corrective  action  will  be  taken  by  the 
licensee  and  needs  to  determine 
whether  further  NRC  actions  may  be 
appropriate.  Further  NRC  action  might 
be  appropriate,  for  example,  if  an 
individual  is  identified  as  having 
intentionally  acted  in  violation  of  the 
regulations  and  the  individual  has 
access  to  or  is  working  with  other 
Ucensees  and/or  licensed  materials. 

A  new  section  would  be  added 
(§  20.2205)  to  require  a  licensee  to  notify 
the  NRC  Operations  Center  within  24 
hours  after  discovering  that  licensed 
radioactive  material  was  used  for  a 
purpose  not  authorized  by  the 
applicable  NRC  license  or  regulations  if 
the  use  causes  or  has  the  potential  to 
cause  an  exposuire  to  an  individual, 
regardless  of  whether  or  not  it  exceeds 
the  regulatory  exposure  limit  as 
identified  in  10  CFR  20.2202,  and  if  the 
use  was  intentional  or  the  licensee  has 
received  information  that  the  use  was 
allegedly  intentional.  If  the  licensee 
cannot  rule  out  that  the  use  was 
intentional,  they  must  notify  the  NRC 
Operations  Center  within  48  hours  of 
discovery  of  the  event.  A  separate 
telephone  report  under  §  20.2205  would 
not  be  needed  if  a  telephone  report  was 
made  under  §§  20.2201  and  20.2202. 

Examples  where  a  notification  would 
be  required  include  events  similar  to  the 
ones  that  precipitated  this  rulemaking 
as  well  as  the  following  types  of  events: 

In  an  effort  to  add  realism  to  an 
emergency  drill,  a  drill  coordinator  used 
Na-24  (a  short-lived  gamma  emitter) 
without  getting  permission  from  facility 


management.  The  source  was  spread  on 
the  floor  and  participants  tracked 
through  and  spread  the  contamination. 
The  drill  participants  were  not  informed 
of  this  use  of  radioactive  material. 
Workers  had  a  potential  for  uptake.  This 
use  of  the  isotope  is  for  a  purpose  that 
is  not  authorized  by  the  license  or 
regulations. 

A  worker  was  being  surveyed  for 
contamination  as  part  of  the  routine 
surveillance  program  at  a  licensed 
facility.  A  sealed  radiation  source  (used 
to  response  check  radiation  survey 
instruments)  was  found  in  the  worker's 
pocket.  Apparently,  someone  had 
removed  this  strontium-90  source  from 
its  storage  place  without  authorization 
and  deliberately  hidden  it  in  the 
worker's  pocket  (in  the  change  room) 
while  the  worker  was  inside  a 
contaminated  area.  The  worker  received 
a  calculated  dose  to  the  skin  of 
approximately  20  rem. 

In  an  effort  to  entrap  a  suspected  thief 
who  had  been  stealing  workers' 
valuables  from  a  dressing/change  room 
at  a  licensed  facility,  health  physics 
technicians  fixed  low  levels  of 
radioactive  contamination  onto  some 
dollar  bills  and  left  this  contaminated 
money  in  a  wallet  in  an  inviting  manner 
to  lure  the  suspected  thief.  While  this 
baiting  activity  did  si'ccessfully  lead  to 
the  apprehension  of  the  thief  (alarmed 
the  sensitive  portal  exit  contamination 
monitor),  this  use  of  licensed 
radioactive  material  was  for  a  purpose 
that  was  not  authorized  by  the  license 
or  regulations. 

A  laboratory  assistant,  who  had 
reported  the  vandalism  of  a  hematology 
laboratory,  was  found  to  have  iodine- 
125  contamination  on  her  lab  coat. 
Subsequent  analysis  also  showed 
iodine-125  in  her  urine.  Consequently, 
the  laboratory  assistant  confessed  her 
responsibility  for  the  vandalism  and  the 
ingestion.  This  use  of  licensed 
radioactive  material  was  for  a  purpose 
that  was  not  authorized  by  the  license 
or  regulations. 

Laboratory  personnel  were  scanning 
samples  for  disposal  when  they 
discovered  that  a  post-doctorate 
researcher  was  radioactive.  Later 
analysis  determined  that  the  researcher 
was  internally  contaminated  with  P-32. 
Surveys  of  the  laboratory  and 
surroundings  revealed  only  one  instance 
of  contamination,  which  was  isolated  to 
a  food  item.  This  use  of  licensed 
radioactive  material  was  for  a  purpose 
that  was  not  authorized  by  the  license 
or  regulations. 

Examples  of  events  that  have  occurred 
and  that  would  not  be  covered  by  this 
requirement  include  the  following 
ii\cidents: 


In  an  effort  to  add  realism  to  radiation 
worker  training  for  surveying  materials, 
a  qualified  instructor  used  small,  sealed 
radioactive  sources  attached  to  objects 
that,  when  surveyed,  provide  the  trainee 
with  realistic  instrument  responses. 
This  controlled  use  of  radioactive 
materials  had  been  properly  reviewed 
by  the  facility  health  physicist, 
conforms  with  the  ALARA  principle, 
and  was  part  of  a  documented, 
management  approved  training 
program.  This  use  of  licensed 
radioactive  material  was  used  for  a 
purpose  that  was  authorized  by  the 
license  or  regulations. 

The  routine  loose  surface 
contamination  (smearable  or  swipe) 
survey  inside  the  radiologically 
controlled  area  at  a  licensed  facility 
revealed  detectable  loose  surface 
contamination  on  the  passageway  floor 
of  an  area  not  controlled  as  a 
contaminated  area.  The  location,  level, 
and  type  of  contamination  leads  the 
radiation  protection  staff  to  conclude 
that  it  was  likely  that  workers  exiting 
the  immediate  worksite  had 
inadvertently  tracked  contamination 
outside  the  posted  loose-surface 
contaminated  area  into  the  unposted, 
"clean"  passageway.  The  contamination 
was  determined  not  to  be  intentional. 

A  radiographer  who  intentionally  fails 
to  survey  and  subsequently  receives  an 
overexposure  while  performing 
radiographic  operations  would  not  be 
covered  under  this  rule  because 
radiography  is  a  purpose  authorized  by 
the  license  and  regulations. 

This  reporting  requirement  is  being 
proposed  to  ensure  that  the  NRC  is 
made  aware  of  any  intentional  or 
allegedly  intentional  activities  for  a 
purpose  not  authorized  by  the 
applicable  license  or  regulations  in 
order  to  take  the  necessary  follow-up 
actions  or  to  conduct  investigations  in  a 
timely  manner.  The  NRC  needs  to  have 
prompt  assurance  that  the  licensee  is 
taking  the  appropriate  actions  to  assess 
the  consequences  of  the  situation  and  to 
take  the  necessary  steps  to  reduce  any 
likehhood  that  further  exposures  would 
occur.  These  actions  could  consist  of 
identifying  the  causes  of  the  event, 
securing  the  affected  area  and 
accounting  for  all  licensed  radioactive 
material,  surveying  the  area  and  the 
personnel  working  in  that  area, 
processing  the  dosimetry  worn  by 
personnel  working  in  that  area, 
perfonning  bioassays  of  the  personnel  in 
the  affected  area,  taking  the  appropriate 
actions  to  prevent  a  recurrence  of  the 
event,  and  notifying  law  enforcement 
agencies. 

The  reporting  requirement  is  not 
based  on  an  exposiffe  threshold  because 


the  NRC  is  concerned  about  any 
intentional  unnecessary  exposure  to 
workers  or  members  of  the  public  that 
could  occur  unless  effective  corrective 
actions  are  promptly  taken.  It  is 
recognized  that,  as  a  licensee  analyzes 
an  event  such  as  this,  it  may  not  be 
immediately  obvious  whether  the 
exposure  was  the  result  of  an 
intentional  use  of  licensed  material  for 
a  purpose  not  authorized  by  the 
applicable  license  or  regulations  or  was 
the  result  of  an  accident.  A  notification 
to  the  NRC  Operations  Center  would  be 
required  for  any  event  that  had  the 
potential  for  radiological  exposure 
whenever  the  licensee  cannot  promptly 
classify  the  exposure  to  be  the  result  of 
either  an  operation  permitted  under  the 
license  or  an  accident.  Therefore,  the 
NRC  is  particularly  interested  in 
receiving  comments  on  the  proposed 
requirement  for  licensees  to  inform  the 
NRC  within  48  hours  of  discovery  of  the 
event  that  the  licensee  cannot  rule  out 
that  the  use  was  intentional. 

A  medical  administration  to  any 
individual  is  subject  to  the  regulations 
in  part  35  and  is  specifically  excluded 
from  the  scope  of  Part  20  regulations. 
However,  the  administration  of  licensed 
radioactive  material  to  individuaJs 
outside  the  scope  of  Part  35's  definition 
of  "medical  use"  is  for  a  purpose  not 
authorized  by  the  regulations  and  would 
therefore  be  reportable.  An  example  of 
such  a  situation  would  be  the 
administration  of  material  by  one 
technician  to  another  technician  to  test 
their  imaging  skills. 

The  NRC  has  considered  the  impact 
on  licensees  from  these  new 
requirements  and  has  weighed  them 
against  the  benefits.  In  those  instances 
where  exposures  of  individuals  cannot 
be  ruled  out  as  resulting  from  operations 
permitted  under  the  license  or  from 
accidents,  licensees  will  have  to  notify 
the  NRC  Operations  Center.  Such  events 
are  expected  to  be  rare.  However,  by 
reporting  this  information  early,  the 
NRC  will  be  able  to  assess  promptly  the 
licensee's  actions  to  prevent  further 
exposures  and  possible  harm  to  other 
individuals,  as  well  as  determine 
whether  it  needs  to  be  involved  in  the 
matter.  With  this  in  mind,  the  NRC  is 
specifically  requesting  comments 
regarding  the  burden  associated  with 
the  proposed  reporting  requirement. 
Specifically,  the  NRC  is  interested  in 
receiving  an  estimate  of  the  likely 
number  of  notifications  licensees  would 
have  to  make  of  cases  where  they  could 
not  promptly  rule  out  whether  or  not 
the  use  was  intentional. 
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Tn.  Electronic  Access 

Comments  on  the  proposed  rule,  10 
CFR  part  20  Reporting  Requirements 
may  be  submitted  electronically  as 
indicated  below. 

Comments  may  be  submitted 
electronically,  in  either  ASQI  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  KedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages  or 
directly  via  Internet.  Background 
documents  on  the  rulemaking  are  also 
available  for  downloading  and  viewing 
on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
Parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Use  ANSI  or  VT-100 
terminal  emulation.  The  NRC 
rulemaking  subsystems  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu."  For 
further  information  about  options 
available  for  NRC  at  FedWorld  consult 
the  "Help/Information  Center"  from  the 
"NRC  Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS: 
703-321-3339:  Telnet  via  Internet: 
fedworld.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworld.gov  (192.239.92.205);  and 
World  Wide  Web  using  the  "Home 
Page":  www.fedworld.gov  (this  is  the 
Uniform  Resource  Locator  (URI.)). 

If  using  a  method  other  than  the 
NRC's  toll  free  number  to  contact 
FedWorld,  the  NRC  subsystem  will  be 
accessed  from  the  main  FedWorld  menu 
by  selecting  "F — Regulatory. 
Government  Administration  and  State 
Systems"  or  by  entering  the  command 
"/go  nrc"  at  a  FedWorld  command  line. 
At  the  next  menu  select  "A — Regulatory 
Information  Mall,"  and  then  select  "A — 
U.S.  Nuclear  Regulatory  Commission" 
at  the  next  menu.  If  you  access  NRC 
from  FedWorld's  "Regulatory, 
Government  Administration"  menu, 
vou  may  return  to  FedWorld  by 
selecting  the  "Return  to  FedWorld" 
option  from  tlie  "NRC  Main  Menu." 
However,  if  you  access  NRC  at 
FedWorld  by  using  NRC's  toll-free 


number,  you  will  have  full  access  to  all 
NRC  systems,  but  you  will  not  have 
access  to  the  main  FedWorld  system. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-5780;  e-mail  AXD3@nrc.gov. 

IV.  Enforcement  Policy 

In  light  of  the  purpose  of  this 
proposed  rule,  the  NRC  intends,  if  this 
rule  becomes  final,  to  consider 
amending  the  NRC  Enforcement  Policy, 
NUREG-1600.  (60  FR  34381.  June  30. 
1995),  to  state  that  a  failure  to  meet  10 
CFR  20.2205  may  he  considered  a 
violation  of  significant  regulatory 
concern.  Such  a  violation  could  be 
characterized  as  a  Severity  Level  III 
violation  and  be  subject  to  an 
assessment  of  civil  penalties. 

V.  Agreement  State  Compatibility 

This  rulemaking  will  be  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreement  States,  thereby  providing 
consistency  of  State  with  Federal  safety 
requirements.  The  NRC  is  considering 
whether  Division  2  or  3  level  of 
compatibility  should  be  assigned. 
Comments  are  specifically  requested  on 
ths  appropriate  level  of  compatibility. 

VL  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
revised  regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(3)(ii),  recordkeeping 
requirements.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  revised  regulation. 

VII.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  ft  svq). 
This  proposed  nile  has  bef  n  submitttxl 
to  the  Office  of  Management  and  Budget 
for  review  and  approyal  of  the 
paperwork  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the  collection 
of  information  contained  in  the 


proposed  rule  and  on  the  following 
issues: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC.  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  collection 
of  information  be  minimized,  including 
the  use  of  automated  collection 
techniques? 

Send  comments  on  any  aspect  of  this 
proposed  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  and  Records 
Management  Branch  (T-6F33).  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  EX:  20555-0001;  and  to  the 
Desk  Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202  (3150- 
0014).  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Comments  to  OMB  on  the  collections 
of  information  or  on  the  above  issues 
should  be  submitted  by  March  1.  1996. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

VIII.  Regulatory  Analysis 

The  NRC  has  considered  the  impact 
on  licensees  from  these  new 
requirements  and  has  weighed  them 
against  the  benefits.  Under  the  proposed 
rule,  the  licensee  would  be  required  to 
report  promptly  to  NRC  those  instances 
in  which  exposures  of  individuals  are 
int«;ntionat.  are  alleged  to  be  intentional, 
or  in  which  intentional  and 
unauthorized  use  cannot  be  ruled  out. 
These  types  of  events  are  expected  to  be 
ra.e.  By  reporting  this  information 
promptly,  the  NRC  would  be  able  to 
as.sess  quickly  the  licensee's  actions  to 
prevent  further  exposures  and  possible 
harm  to  other  individuals. 

The  NRC  has  considered  three 
alternatives:  (1)  Take  no  action.  (2) 
amending  each  license,  and  (3)  amend 
the  regulations. 

The  first  alternative  is  not  acceptable 
because  the  NRC  would  not  be  made 
aware  promptly  of  any  intentional  or 
deliberate  activities.  "Thus,  the  NRC 
would  not  be  able  to  take  the  necessary 
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follow-up  actions  or  to  conduct 
investigations  in  a  timely  manner. 

Under  the  second  alternative,  the  only 
benefit  uf  amending  licenses  would  be 
in  the  resources  saved  in  promulgating 
a  new  regulation.  However,  the  costs  to 
amend  licenses  for  the  more  than  6,600 
NRC  licensees  could  be  much  higher 
than  the  costs  for  amending  the 
regulation. 

The  third  alternative  would  be 
acceptable  because  it  would  provide 
regulations  for  prompt  reporting  of  the 
afflicted  events.  The  NRC  needs  to  have 
prompt  assurance  that  the  licensee  is 
taiang  the  appropriate  actions  to  assess 
the  consequences  of  the  situation  and  to 
take  the  necessary  steps  to  reduce  any 
likelihood  that  further  exposures  would 
occur.  Furthermore,  the  rulemaking 
process  involves  public  participation 
and  provides  NRC  the  opportunity  to 
consider  any  pubhc  comments.  The 
NRC  beUeves  that  this  benefit  outweighs 
the  costs  to  the  licensees  if  the  proposed 
rule  is  adopted. 

The  costs  to  licensees  of  the  proposed 
rule,  if  adopted,  could  be  estimated  as 
follows:  Based  on  the  past  experience, 
the  occurrence  of  events  that  would  be 
affected  by  this  rule  is  expected  to  be 
rare.  The  number  of  such  events  is 
estimated  at  20  per  year.  The  NRC 
further  estimates  that  20  hours  would  be 
required  to  determine  the  cause  of  the 
event,  prepare  the  report,  complete 
management  review,  and  make  a 
telephone  call  to  the  NRC  Operations 
Center.  The  total  estimated  burden  to  all 
licensees  would  be  400  hours  per  yeeu. 
Assuming  administration  and  labor 
costs  of  approximately  $116  per  hour, 
the  total  cost  would  be  about  $46,400 
per  year. 

The  NRC  is  requesting  specific 
comments  regarding  the  burden 
associated  with  the  proposed  reporting 
requirement.  Specifically,  the  NRC  is 
interested  in  receiving  an  estimate  of  the 
likely  number  of  events  that  must  be 
reported  under  the  proposed  rule  and 
the  number  of  events  in  which  the 
licensee  could  not  promptly  rule  out 
that  the  use  was  intentional  and 
unauthorized.  Comments  may 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

This  rule,  if  adopted,  will  be 
published  in  the  Federal  Register  as  a 
final  rule  which  would  include  an 
effective  date  for  implementation  of  the 
changes  to  allow  licensees  time  to  make 
the  required  changes.  The  NRC  intends 
to  make  the  final  rule  effective  30  days 
after  the  publication  in  the  Federal 
Register.  The  NRC  is  also  requesting 
comments  regarding  the  effective  date. 


IX.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  NRC  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  proposed 
rule  affects  all  licensees.  The 
anticipated  cost  of  the  proposed 
requirement  is  indicated  in  the 
Regulatory  Analysis.  This  cost  would  be 
incurred  only  by  a  licensee  who  is 
required  to  report  an  event.  The 
estimated  cost  of  reporting  a  single 
event  is  $2,320. 

The  potential  gains  in  protection  of 
the  public  health  and  safety 
significantly  outweigh  the  economic 
impact  on  small  Ucensees.  However,  the 
NRC  is  seeking  comments  and  suggested 
modification  because  of  the  widely 
differing  conditions  under  which  small 
licensees  operate. 

Any  small  entity  subject  to  this 
regulation  who  determines  that,  because 
of  its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact  should  notify  the  NRC  of  this  in 
a  comment  that  indicates — 

(a)  The  licensee's  size  and  how  the 
proposed  regulation  would  result  in  a 
significant  economic  burden  upon  the 
licensee  as  compared  to  the  economic 
burden  on  a  larger  licensee; 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities; 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  woiUd  be  avoided,  if 
the  proposed  regulations  were  modified 
as  suggested  by  the  licensee; 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equahze 
the  impact  of  NRC  regulations  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individual  or  group;  and 

(e)  How  the  proposed  regulation,  as 
modified,  would  still  adequately  protect 
public  health  and  safety. 

X.  Backfit  Analysis 

The  NRC  has  determined  that  the 
proposed  rule  is  not  a  backfit  under  the 
backfit  rule.  10  CFR  50.109.  The  NRC 
has  determined  that  recordkeeping  and 
reporting  requirements  are  not  backfits. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health,  Packaging  and  containers. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Special 


nuclear  material.  Source  material,  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  part  20. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63,  65,  81,  103, 104, 
161.  182,  186.  68  Stat.  930.  933,  935.  936, 
937.  948.  953,  955.  as  amended.  (U.S.C.  2073. 
2093,  2095.  2111,  2133,  2134,  2201.  2232.    ' 
2236),  sees.  201.  as  amended  202.  206.  88 
Stat.  1242.  as  amended.  1244, 1246  (42  U.S.Q 
5841,5842,5846). 

2.  In  §  20.1009,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  20.1009    Reporting,  recordkeeping,  and 
application  requirements:  OMB  approval. 

*        •        *        •        • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  20.1101,  20.1202, 
20.1204.  20.1206.  20.1301,  20.1302, 
20.1501,  20.1601,  20.1703,  20.1901, 
20.1902,  20.1904,  20.1905,  20.1906. 
20.2002.  20.2004.  20.2006,  20.2102, 
20.2103,  20.2104,  20.2105,  20.2106. 
20.2107,  20.2108,  20.2109,  20.2110, 
20.2201.  20.2202,  20.2203,  20.2204, 
20.2205,  20.2206,  and  appendices  F  and 
G  to  10  CFR  part  20. 
***** 

3.  Section  20.2205  is  added  to  read  as  ^ 
follows: 

§  20.2205    Reports  of  unauttiorized  use  of 
licensed  radioactive  material. 

(a)  The  licensee  shall  notify  the  NRC 
Operations  Center  by  telephone  as  soon 
as  practical  but  not  later  than  24  hours 
after  discovering  that — 

(1)  Licensed  radioactive  material  was 
used  for  a  purpose  not  authorized  by  the 
applicable  NRC  license  or  regulations; 
and 

(2)  Such  use  listed  in  paragraph  (a)(1) 
of  this  section  causes,  or  has  the 
potential  to  cause  an  exposure  to  an 
individual,  regardless  of  whether  or  not 
it  exceeds  the  regulatory  exposure  limit 
as  identified  in  10  CFR  20.2202;  and 

(3)  Such  use  listed  in  paragraph  (a)(1) 
of  this  section  was  intentional  or  the 
licensee  receives  information  that  the 
use  was  allegedly  intentional. 

(b)  The  licensee  shall  notify  the  NRC 
Operations  Center  by  telephone  as  soon 
as  practical  but  not  later  than  48  hours 
after  discovering  that  provisions  (a)(1) 
and  (a)(2)  of  this  section  have  occurred 
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ana  tne  iicensetJ  cannoi  ruie  oui  mai  me 
use  was  intentional. 

(c)  Reports  made  by  licensees  in 
response  to  the  requirement  of  thi.'? 
section  must  be  made  as  foliows: 

(1)  Licensees  having  an 
Emergency  Notification  i>,  :.l 
make  reports  to  the  NRC  Operations 
Center,  and 

(2)  All  other  licensees  shall  make 
reports  by  telephone  to  the  NRC 
Operations  Center  (H01-81b-51'.>0). 

(d)  Reporting  events  under  §f.  ?'J  2201 
and  20.2202  continue  to  apply   A  ;>port 
is  not  required  by  paragraphs  laj  or  (b) 
of  this  section  if  a  notification  has 
already  been  made  under  §§  20.2201  or 
20.2202. 

Dated  at  Rockville.  MD.  this  19<h  Jav  of 
Imuary  1996. 

For  the  Nuclear  Regulatory  Commi.s«ion. 
lames  M,  Taylor, 
Executive  Director  for  Operations. 
(FR  Doc.  96-1867  Filed  l-30-9fc.  8:45  mi] 
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DE  P    "  'MENT  OF  TRANSPORTATION 

=  K:^ral  Aviation  Administration 

14CFRPart39 

[Docket  No.  9<M:E-«0-AD] 

A  rworthiness  Directives;  The  New 
Piper  Aircraft.  Inc.  (formerly  Piper 
Aircraft  Corporation)  Models  PA31, 
PA  ii-300.  PA31-325,  and  PA31-350 

A'^Dianes 

AUfeNCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

iNPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-22-04,  which  currently  requires  the 
following  on  The  New  Piper  Aircraft, 
Inc.  (Piper)  Models  PA31,  PA31-30O. 
PA3 1-325.  and  PA3 1-350  airplanes: 
Repetitively  inspecting  the  upper 
section  of  Fuselage  Station  (FS)  317.75 
bulkhead  for  cracks,  and  incorporating  a 
certain  reinforcement  kit  if  any  crack  is 
found.  The  proposed  action  would 
require  inspecting  (one-time)  the  upper 
section  of  the  FS  317.75  bulkhead  for 
cracks,  and  incorporating  one  of  two 
reinforcement  kits  depending  on 
whether  cracks  are  found  in  the  FS 
317.75  bulkhead  area.  Cracks  found  on 
airplanes  in  compliance  with  the 
inspection  requirements  of  AD 
80-22-04  and  the  Federal  Aviation 
Administration's  pohcy  on  aging 
commuter-class  aircraft  prompted  the 
proposed  action.  The  actions  specified 


'II  uie  proposed  :\i)  drf  mieiicled  tO 
prevent  structural  failure  of  the  vertical 
fin  forward  spar  caused  by  cracks  in  the 
FS  317.75  bulkhead,  which,  if  not 
detected  and  corrected,  could  resuh  in 
loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  7,  1996. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  90-CE-60- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  relates  to  the 
proposed  AD  may  be  obtained  from  The 
New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vero  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh.  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
Office.  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7148. 

SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  t>e  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rjle.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  90-CE-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  90-CE-60-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

AD  80-22-04,  Amendment  39-3943, 
currently  requires  the  following  on 
Piper  Models  PA31,  PA31-300,  PA31- 
325,  and  PA31-350  airplanes: 
— Repetitively  inspecting  the  upper 

section  of  Fuselage  Station  (FS) 

317.75  bulkhead  for  cracks;  and 
— Incorporating  Piper  Kit  part  number 

(P/N)  764-028  if  any  crack  is  found  in 

the  upper  section  of  the  FS  317.75 

bulkhead. 
AD  80-22-04  also  allows  for  the  option 
of  incorporating  Piper  Kit  P/N  763-917 
as  terminating  action  for  the  repetitive 
inspection  requirement. 
Accomplishment  of  these  inspections  is 
in  accordance  with  Piper  Service 
Bulletin  (SB)  No.  636A.  dated  August 
26.  1980. 

The  FAA  has  received  several  reports 
of  cracks  in  the  upper  section  of  FS 
317.75  bulkhead  on  airplanes  in 
compliance  with  the  repetitive 
inspection  requirements  of  AD  80-22- 
04.  These  reports  prompted  the  FAA  to 
consider  mandating  the  installation  of  a 
reinforcement  kit  in  the  area  of  the  FS 
317.75  bulkhead  on  Piper  Models  PA31, 
PA31-300,  PA31-325,  and  PA31-350 
airplanes. 

In  addition.  AD  80-22-04  has  been 
identified  as  one  that  should  be 
superseded  under  the  FAA's  aging 
commuter-class  airplane  policy.  The 
FAA  has  determined  that  reliance  on 
critical  repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  if  the  known  problem  is 
not  detected  during  the  inspection;  (2) 
the  probability  of  the  problem  not  being 
detected  during  the  inspection;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
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aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  conducted  a  review 
of  existing  AD's  that  apply  to  Piper 
Models  PA31-350  and  PA31T3 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  The  New  Piper  Aircraft, 
Inc.;  (2)  the  Regional  Airlines 
Association  (RAA);  and  (3)  several 
operators  of  the  affected  airplanes. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  related  to  the 
incidents  described  above,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  require  the  incorporation  of  a 
reinforcement  kit  in  the  FS  317.75 
bulkhead  area  in  order  to  prevent 
structural  failure  of  the  vertical  fin 
forward  spar  caused  by  cracks  in  this 
area,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA31, 
PA31-300.  PA31-325.  and  PA31-350 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  supersede  AD  80- 
22-04  with  a  new  AD  that  would 
require  inspecting  (one-time)  the  upper 
section  of  the  FS  317.75  bulkhead  for 
cracks  in  accordance  with  Piper  SB  No. 
636A,  dated  August  26,  1980,  and 
accomplishing  one  of  the  following,  as 
applicable: 
— If  any  crack  is  found,  incorporating 

Piper  Kit  764-028  in  accordance  with 

the  instructions  to  that  kit.  revised 

June  18, 1990;  or 
— If  no  crack  is  found,  incorporating 

Piper  Kit  763-917  in  accordance  with 

the  instructions  to  that  kit.  revised 

June  18. 1990. 

The  FAA  estimates  that  2,810 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  12  workhours 
(average  of  8  workhours  for  Kit  763-917 
and  16  workhours  for  Kit  764-028)  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Paiib 
cost  approximately  $300  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,866,200 
or  $1,020  per  airplane.  This  figure  is 
based  on  the  assumption  that  no 
affected  airplane  owner/operator  has 
accomplished  the  proposed  installation. 

Piper  has  informed  the  FAA  that 
bulkhead  reinforcement  kits  have  been 
distributed  to  equip  at  least  15  of  the 
affected  airplanes.  Assuming  that  each 
of  the  kits  has  been  incorporated  on  an 


affected  airplane,  the  cost  impact  of  the 
proposed  AD  upon  U.S.  owners 
operators  of  the  affected  airpltmes 
would  be  reduced  by  $15,300  from 
$2,866,200  to  $2,850,900. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

Thr  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows:  • 

PART  39— AIPWOPTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 

§  3S  •'3     :i-neioed] 

2.  Section  39. 1 3  is  amended  by 
removing  Airworthiness  Directive  (AD) 
80-22-04.  Amendment  39-3943,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Piper  Aircraft,  Inc.  (formerly  Piper 
Aircraft  Corporation):  Docket  No.  90- 
CE-60-AD.  Supersedes  AD  80-22-04, 
Amendment  39-3943. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  do  not  have  either  Piper  Kit 
764-028  or  Piper  Kit  763-917  incorporated  at 
the  Fuselage  Station  (FS)  317.75  bulkhead 
area: 


Models 

Serial  Nos. 

PA31,PA31-300, 
and  PA31-325. 
PA31-350  

31-2  through  31- 

7912039. 
31-5001  through  31- 

7952071. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sp>ecific  propiosed  actions  to  address  it. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  structural  failure  of  the  vertical 
fin  forward  spar  caused  by  cracks  in  the  FS 
317.75  bulkhead,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Inspect  the  upper  section  of  the  FS 
317.75  bulkhead  for  cracks  in  accordance 
with  the  INSTRUCTIONS  section  of  Piper 
Service  Bulletin  No.  636A.  dated  August  26, 
1980. 

(1)  If  any  crack  is  found,  prior  to  fijrther 
flight,  incorporate  Piper  Kit  764-028  in 
accordance  with  the  instructions  included 
with  that  kit.  revised  )une  18,  1990. 

(2)  If  no  crack  is  found,  prior  to  further 
flight,  incorp)orate  Piper  Kit  763-917  in 
accordance  with  the  instructions  included 
with  that  kit,  revised  June  18,  1980. 

(b)  Spiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

Note  3:  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  80-22-04 
(superseded  by  this  action]  are  not 
considered  approved  as  alternative  methods 
of  compliance  with  this  AD. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  The  New  Piper 
Aircraft,  Inc.,  2926  Piper  Drive,  Vero  Beach, 
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Florida  JJ9bO,  or  may  examine  this 
document  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

(e)  This  amendment  supersedes  AD  80-22- 
04.  Amendment  39-3943. 

Issued  in  Kansas  City,  Missouri,  on  January 
24.  1996. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certificction  Service. 
(PR  Doc.  9^-1760  Filed  1-30-96;  8:45  am] 

MUMQ  COM  4t10-13-» 


1-1  CFP  P^r-  39 

rDocne- N'    -(>  A,M-154-AD) 

Airworniriess  0  'e<:'ives:  Boeing 
Mode<  '6'  S«res  i  t:,i"ies  Equipped 
with  P-ar*  i  »v-  -n^,  Mode<  JT9D-7R4 

E  n  g  I  n  es 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
a  visual  inspection  to  verify  proper 
clearance  between  the  number  18  fuel 
nozzle  secondary  transfer  fuel  tube  and 
the  pylon  drain  tube  of  the  engine,  and 
various  follow-on  actions.  The  proposal 
would  also  require  installation  of 
clamps  and  associated  fasteners 
between  the  environmental  control 
system  (ECS)  controller  tube  and  the 
pylon  drain  tube.  This  proposal  is 
prompted  by  reports  of  chafing  of  the 
number  18  fuel  nozzle  secondary 
transfer  fuel  tube  of  the  engine  due  to 
an  improperly  installed  or  loose  pylon 
drain  tube.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  chafing,  which  could  lead  to 
subsequent  fuel  leakage  and  a  possible 
engine  fire. 

DATES:  Comments  must  be  received  by 
March  26,  1996. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
154-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 


P.O.  Box  37U7,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Gandara  Merritt,  Aerospace 
Engineer.  Propulsion  Branch.  ANM- 
140S,  FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW..  Renton. 
Washington:  telephone  (206)  227-2683; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postqprd  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-154-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.\A,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-154-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
chafing  of  the  number  18  fiiel  nozzle 
secondary  transfer  fuel  tube,  which 
resulted  in  excessive  fuel  leakage  on  one 
airplane  and  an  engine  fire  on  another 
airplane.  These  incidents  occurred  on 
Boeing  Model  767  series  airplanes 
equipped  with  Pratt  &  Whitney  Model 


rT9D-7R4  engines.  In  the  engine  fire 
incident,  investigation  revealed  that  the 
cause  of  the  chafing  wks  attributed  to 
the  installation  of  the  wrong  engine  fuel 
manifold,  which  did  not  provide  for 
adequate  clearance  for  the  fuel  tube.  In 
the  fuel  leakage  incident,  investigation 
revealed  that  the  cause  of  the  chafing 
was  attributed  to  an  improperly 
installed  or  loose  pylon  drain  tube, 
which  contacted  the  fuel  transfer  tube 
and  suDsequently  chafed  against  it. 
Chafing  of  the  number  18  fuel  nozzle 
secondary  transfer  fuel  tube  of  the 
engine,  if  not  detected  and  corrected  in 
a  timely  maimer,  could  lead  to  fuel 
leakage  and,  consequently,  a  possible 
engine  fire. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
71A0082,  dated  July  6. 1995.  which 
describes  procedures  for  installation  of 
clamps  and  associated  fasteners 
between  the  environmental  control 
system  (ECS)  and  the  pylon  drain  tube. 
The  installation  will  ensure  that  proper 
clearance  between  the  engine  fuel 
manifold  and  the  pylon  drain  line  is 
maintained. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  installation  of  clamps  and 
associated  fasteners  between  the  ECS 
controller  tube  and  the  pylon  drain 
tube.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Additionally,  the  proposed  AD  would 
require  a  visual  inspection  to  verify  that 
proper  clearance  (0.5  inch)  exists 
between  the  niunber  18  fuel  nozzle 
secondary  transfer  fuel  tube  and  the 
pylon  drain  tube  of  the  engine;  and 
follow-on  actions  (i.e.,  visual  inspection 
for  damage,  relocation  of  the  pylon  tube, 
and  repair  or  replacement  of  a  damaged 
tube).  The  FAA  has  determined  that 
accomplishing  only  the  installation  of 
clamps  and  associated  fasteners,  as 
described  previously,  would  not 
eliminate  any  damage  from  chafing  that 
may  currently  exist  on  the  fuel  tube. 
The  FAA  has  determined  that  any 
existing  chafing  damage  must  be 
identified  and  corrected. 

There  are  approximately  93  Model 
767  series  airplanes  equipped  with  Pratt 
&  Whitney  Model  JT9D-7R4  engines  of 
the  afi^ected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  30 
airplanes  of  U.S.  registry  would  be 
aHected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  p>er  work  hour.  Required  parts 
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would  cost  approximately  $31  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $8,130,  or 
$271  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  wall  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  (,:KR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
Dl.RECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-154-AD. 

Applicability:  Model  767  series  airplanes 
having  line  position  1  through  329  inclusive; 


equipped  with  Pratt  &  Whitney  Model  JT9D- 
7R4  engines;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  jierformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  number  18  fuel 
nozzle  secondary  transfer  fuel  tube  of  the 
engine,  and  subsequent  fuel  leakage  and 
possible  engine  fire,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD.  jjerforra  a  visual  insp>ection  to 
verify  proper  clearance  (0.5  inch)  between 
the  number  18  fuel  nozzle  secondary  transfer 
fuel  tube  and  the  pylon  drain  tube  of  the 
engine. 

(1)  If  the  clearance  is  equal  to  or  greater 
than  0.5  inch,  prior  to  further  flight,  install 
clamps  and  associated  fasteners  between  the 
environmental  control  system  (ECS)  and  the 
pylon  drain  tube,  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-71A0082,  dated 
July  6,  1995. 

(2)  If  the  clearance  is  less  than  0.5  inch, 
prior  to  further  flight,  pjerform  a  visual 
inspection  to  detect  damage  of  the  number  18 
fuel  nozzle  secondary  transfer  fuel  tube  and 
the  pylon  drain  tube. 

(i)  If  no  damage  is  detected,  or  if  any 
damage  to  the  number  18  fuel  nozzle 
secondary  transfer  tube  is  less  than  or  equal 
to  0.002  inch  deep  and  if  any  damage  to  the 
drain  tube  is  less  than  or  equal  to  0.010  inch 
deep,  prior  to  further  flight,  relocate  the 
pylon  drain  tube  to  meet  the  0.5  inch 
specification.  After  accomplishing  the 
relocation,  prior  to  further  flight,  install  the 
clamps  and  associated  fasteners  between  the 
ECS  and  the  pylon  drain  tube,  in  accordance 
'.vith  Boeing  Alert  Service  Bulletin  767- 
71A0082,  dated  July  6,  1995. 

(ii)  If  any  damage  to  the  number  18  fuel 
tube  is  greater  than  0.002  inch  deep,  or  if  any 
damage  to  the  drain  tube  is  greater  than  0.010 
inch  deep,  prior  to  further  flight,  repair  or 
replace  the  damaged  tube,  in  accordance 
with  Section  28-00-10  of  the  Overhaul 
Manual.  After  accomplishing  the  repair  or 
replacement,  prior  to  further  flight,  install  the 
clamps  and  associated  fasteners  between  the 
ECS  and  the  pylon  drain  tube,  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
71A0082,  dated  July  6,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  witl.  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(c)  S(>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
25, 1996. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-1876  Filed  1-30-96;  8:45  am] 
BILUNG  CODE  4910-1»-U 


14  CFR  Part  39 

pocket  No.  95-NM-185-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  Series  Airplanes,  Model  MD-88 
Airplanes,  ana  Model  C-9  (Military) 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9  and  Model  IXD-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  Model  C- 
9  (military)  series  airplanes.  This 
proposal  would  require  modification  of 
the  slant  panel  insulation  blankets  on 
the  slant  pressure  panel  of  the  main 
landing  gear.  The  proposal  would  also 
require  a  visual  inspection  to  detect 
discrepancies  of  the  left  and  right  seal 
assemblies  of  the  overwing  emergency 
exit  door,  and  replacement  of  any 
discrepant  door  seal.  This  proposal  is 
prompted  by  a  report  that  the  flaps  and 
landing  gear  did  not  extend  or  retract 
properly  due  to  water  accumulation  in 
the  slant  pressure  panel  area.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  water 
accumulation,  which  could  result  in  the 
failure  of  the  flaps  or  landing  gear  to 
properly  extend  or  retract. 
DATES:  Comments  must  be  received  by 
March  26,  1996. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  95-NM- 
185-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

':«  PURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Offlce, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia  90712:  telephone  (310)  627- 
5237;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  dale 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamf>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-185-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-185-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that 
the  flaps  and  landing  gear  did  not 
extend  or  retract  properly  in  flight  on  a 
Model  DC-9-31  series  airplane. 
Investigation  revealed  that  the  potable 
water  lines  over  the  center  section  had 
frozen  and  ruptured.  The  potable  water 
leaked  from  the  water  lines  through  the 
door  seals  of  the  overwing  exit  door  and 
accumulated  in  the  slant  pressure  panel 
area.  The  water  then  dripped  and  froze 
on  various  cables  in  the  main  wheel 
well  area,  which  prevented  the  flaps 
and  landing  gear  from  operating 
properly.  If  not  corrected,  the  possibility 
of  water  pooling  in  the  slant  pressure 
panel  area  could  continue,  and 
consequently  could  drip  and  freeze  on 
the  cables  m  the  main  wheel  well  area; 
this  situation  could  then  prevent  the 
flaps  and  landing  gear  form  operating 
properly. 

The  potable  water  line  installation, 
overwing  exit  door  seals,  and  slant 
pressure  panel  area  on  certain  Model 
DC-9-80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (military)  series 
airplanes  are  essentially  identical  in 
configuration  to  that  of  Model  DC-9 
series  airplanes.  Therefore,  those 
airplanes  may  be  subject  to  the  same 
unsafe  condition  identified  on  the 
Model  DC-9  series  airplanes. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DC9-53-268.  dated  August  11,  1995. 
which  describes  procedures  for 
modification  of  the  slant  panel 
insulation  blankets  on  the  slant  pressure 
panel  of  the  main  landing  gear.  The 
modification  involves  trimming  the 
insulation  blankets,  sealing  the  trimmed 
area,  and  reidentifying  the  insulation 
blankets.  Accomplishment  of  the 
modification  will  allow  the  water  to 
drain  out  through  the  drain  holes  and 
minimize  the  possibility  of  water 
accumulating  in  the  slant  pressure  panel 
area.  The  service  bulletin  also  describes 
procedures  for  a  visual  inspection  to 
detect  discrepancies  (i.e..  defects  and 
constant  gap)  of  the  left  and  right  seal 
assemblies  of  the  overwing  emergency 
exit  door,  and  replacement  of  any 
discrepant  door  seal. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
ty{>e  design,  the  proposed  AD  would 


require  modification  of  the  slant  panel 
insulation  blankets  on  the  slant  pressure 
panel  of  the  main  landing  gear.  The 
proposed  AD  would  also  require  a 
visual  inspection  to  detect  discrepancies 
of  the  left  and  right  seal  assemblies  of 
the  overwing  emergency  exit  door,  and 
replacement  of  the  discrepant  door  seal. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

There  are  approximately  1,500 
McDonnell  Douglas  Model  DC-9  and 
Model  DC-9-80  series  airplanes.  Model 
MD-88  airplanes,  and  Model  C-9 
(military)  series  airplanes  of  the  affected 
design  in  the  Worldwide  fleet.  The  FAA 
estimates  that  1.000  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$480,000,  or  $480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART39_A^PWCF^HiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  95-NM-185- 

AD. 

Applicability:  Model  IX;-9-10.  -20.  -30, 
-40,  and  -50  series  airplanes;  Model  DC-9-81 
(MD-81),  -82  (MD-82).  -83  (ME)-83).  -87 
(MD-87)  series  airplanes:  Model  MD-88 
airplanes;  and  Model  C-9  (military)  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  DC9-53-268,  dated  August 
11, 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  water  accumulation  in  the  slant 
pressure  panel  area,  which  could  itsult  in 
the  failure  of  the  flaps  or  landing  gear  to 
properly  extend  or  retract,  accomplish  the 
following; 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  accomplish  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  IX:9- 
53-268,  dated  August  11. 1995. 

(1)  Modify  the  slant  panel  insulation 
blankets  on  the  slant  pressure  panel  of  the 
main  landing  gear. 

(2)  Perform  a  visual  inspection  to  detect 
discrepancies  (i.e.,  defects  and  constant  gap) 
of  the  left  and  right  seal  assemblies  of  the 
overwing  emergency  exit  door.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  replace  door  seal  in  accordance  with 
the  service  bulletin. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that " 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  TransfXJrt  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane,  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton. 
Washington,  on  January  26,  1996. 

Darrpii  N1    PtHlerSOn, 
Acting  Manuger,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  96-1875  Filed  1-30-96:  8:45  ami 

BILUNG  CODE  4«10-13-U 


14  CFR  Part  39 

[DocKet  No   94--/^M -102-AD] 

Airworthiness  0>'-ect.ves;  Airbus  Model 
A300  B2  ana  B^  Series  A  rpanes 

AGENCY:  Federal  Aviation 

.\  ::  iinistration,  DOT. 

action:  Notice  of  proposed  rulemaking 

4NPRM). _^___ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Model  A300  B2,  B4-100,  and  B4-200 
series  airplanes,  that  currently  requires 
supplemental  structural  inspections  to 
detect  fatigue  cracking,  and  repair  of 
cracked  structure.  This  action  would 
require  revising  the  supplemental 
structural  inspection  program,  including 
changing  some  of  the  inspection 
techniques,  changing  some  of  the 
thresholds  and  intervals  for  inspections, 
expanding  the  area  to  be  inspected  for 
some  of  the  inspections,  and  revising 
the  Fleet  Leader  Program.  This  proposal 
is  prompted  by  a  review  of  in-service 
history  and  reports  received  from  the 
current  supplemental  structural 
inspections  program  required  by  the 
existing  AD.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
these  airplanes  due  to  fatigue  cracking. 
DATES:  Comments  must  be  received  by 
March  11,  1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-MM- 


102-AD.  1601  Lind  Avenue,  SW... 
Renton,  Washington  98055-4056, 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hoHdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Forde,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2146;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foiiowang 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-102-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-102-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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On  January  15,  1993,  the  FAA  issued 
AD  93-01-24.  amendment  39-8478  (58 
PR  6703,  February  2,  1993).  applicable 
to  all  Airbus  Model  A300  B2,  B4-100. 
and  B4-200  series  airplanes.  That  AD 
requires  supplemental  structural 
inspections  to  detect  fatigue  cracking, 
and  repair  or  replacement  of  cracked 
structure,  if  necessary.  That  action  was 
prompted  by  a  structural  re-evaluation, 
which  identified  certain  significant 
structural  components  that  are  to  be 
insp>ected  to  detect  fatigue  cracking  as 
these  airplanes  approach  or  exceed  the 
design  service  goal.  The  requirements  of 
that  AD  are  intended  to  prevent  reduced 
structural  integrity  of  these  airplanes. 

Since  the  issuance  of  that  AD.  Airbus 
has  issued  "Airbus  Industrie  A300 
Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  2,  dated 
June  1994.  This  revision  of  the  SSID 
includes  the  following  changes: 

a.  changes  to  some  of  the  inspection 
techniques, 

b.  changes  to  some  of  the  thresholds 
and  intervals  for  certain  inspections, 

c.  expands  the  area  to  be  inspected  for 
some  of  the  inspections,  and 

d.  revises  the  Fleet  Leader  Program. 
The  Direction  Generale  de  I'Aviation 

Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classifled  this  document  as  mandatory 
and  issued  French  airworthiness 
directive  89-109-O97(B)R7,  dated  June 
7,  1995,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  French  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  French  DGAC,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  93-01-24  to  continue  to 
require  supplemental  structural 
inspections  to  detect  fatigue  cracking, 
and  repair  of  cracked  structure.  This 
proposed  AD  would  require  revising  the 
supplemental  structural  inspection 
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program,  includmg  changing  some  of 
the  inspection  techniques,  changing 
some  of  the  thresholds  and  intervals  for 
certain  inspections,  expanding  the  area 
to  be  inspected  for  some  of  the 
inspections,  and  revising  the  Fleet 
Leader  Program.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SSID  described 
previously. 

Although  paragraph  6.2,  "Complete 
RR  Method."  of  Section  9  of  the  SSID 
provides  operators  the  option  of 
calculating  inspection  thresholds  and  ' 
intervals  using  the  "risk  ratio  (RR)." 
operators  should  note  that  the  proposed 
AD  does  not  permit  operators  the  option 
of  using  the  RR  in  their  calculations. 
This  is  in  consonance  with  actions 
taken  by  the  DGAC;  it  is  no  longer 
approving  maintenance  inspection 
programs  that  have  used  the  RR  to 
calculate  the  inspection  thresholds  and 
intervals. 

The  FAA  estimates  that 
approximately  26  Model  A300  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  93-01-24  take 
approximately  564  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $879,840.  or 
$33,840  per  aii^plane. 

Implementation  of  the  inspections, 
repairs,  or  replacements  specified  in 
Revision  2  of  the  SSID  into  an  operator's 
maintenance  program  is  estimated  to 
require  approximately  597  work  hours 
(including  removal,  inspection,  and 
installation  work  hours)  per  airplane  per 
year,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  the 
proposed  requirements  of  this  AD  is 
estimated  to  be  $931,320.  or  $35,820  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  USC  106(g),  40113,  44701. 

§39.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8478  (58  FR 
6703,  February  2,  1993).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airbus  Industrie:  Docket  94-NM-102-AD. 
Supersedes  AD  93-01-24,  Amendment 
39-8478. 

Applicability:  All  Model  A300  B2-1  A,  B2- 
IC,  B2K-3C,  and  B2-203  series  airplanes, 
and  A300  B4-2C.  B4-103.  and  B4-203  series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (m)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
these  airplanes  due  to  fatigue  cracking, 
accomplish  the  following: 

(a)  Within  one  year  after  March  9, 1993 
(the  effective  date  of  AD  93-01-24, 
amendment  39-8478),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  that  provides  for 
supplemental  maintenance  insjjections, 
modifications,  repair,  or  replacement  of  the 
significant  structural  details  (SSD)  and 
significant  structural  items  (SSI)  specified  in 
"Airbus  Industrie  A300  Supplemental 
Structural  Inspection  Document"  (SSID), 
dated  September  1989  (hereafter  referred  to 
as  "the  SSID"). 

(b)  Within  one  year  after  the  effective  date 
of  this  AD,  replace  the  revision  of  the  FAA- 
approved  maintenance  program  required  by 
paragraph  (a)  of  this  AD  with  the  inspections, 
inspection  intervals,  repairs,  and 
replacements  defined  in  "Airbus  Industrie 
A300  Supplemental  Structural  Inspection 
Document"  (SSID),  Revision  2,  dated  June 
1994  (hereafter  referred  to  as  "Revision  2  of 
the  SSID").  Accomplish  the  actions  specified 
in  the  service  bulletins  identified  in  Section 
6,  "SB  Reference  List,"  Revision  2  of  the 
SSID.  at  the  times  specified  in  those  service 
bulletins.  The  actions  are  to  be  accomplished 
in  accordance  with  those  service  bulletins. 

(1)  For  airplanes  that  have  exceeded  the 
threshold  specified  in  any  of  the  service 
bulletins  identified  in  Section  6,  "SB 
Reference  List,"  Revision  2  of  the  SSID: 
Accomplish  the  actions  specified  in  those 
service  bulletins  within  the  grace  period 
specified  in  that  service  bulletin.  The  grace 
period  is  to  be  measured  from  the  effective 
date  of  this  AD. 

(2)  For  airplanes  that  have  exceeded  the 
threshold  specified  in  any  of  the  service 
bulletins  identified  in  Section  6,  "SB 
Reference  List,"  Revision  2  of  the  SSID,  and 
a  grace  i)eriod  is  not  spwcified  in  that  service 
bulletin:  Accomplish  the  actions  specified  in 
that  service  bulletins  within  1,500  flight 
cycles  after  the  effective  date  of  this  AD. 

(c)  If  any  cracked  structure  is  detected 
during  the  inspections  required  by  either 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  permanently  repair  the  cracked 
structure  in  accordance  with  either  paragraph 
(c)(1),  (c)(2),  or  (c)(3)  of  this  AD. 

Note:  A  ptermanent  repair  is  defined  as  a 
repair  that  meets  the  certification  basis  of  the 
airplane,  and  does  not  require  additional 
rnoHification  at  a  later  date. 

(1)  The  service  bulletins  listed  in  Section 
6,  "SB  Reference  List,"  of  the  SSID  [for 
airplanes  that  are  currently  being  inspected 
in  accordance  with  paragraph  (a)  of  this  ADj; 
or  in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113,  FAA,  Transport  Airplane  Directorate,  if 
a  permanent  repair  is  not  sp)ecified  in  any  of 
these  service  bulletins.  Or 

(2)  The  service  bulletins  listed  in  Section 
6,  "SB  Reference  List, '  of  Revision  2  of  the 
SSID  (for  airplanes  that  are  currently  being 
inspected  in  accordance  with  paragraph  (b) 
of  this  ADl;  or  in  accordance  with  a  method 


approved  by  the  Manager,  Standardization 
Branch,  ANM-llS,  if  a  permanent  repair  is 
not  specified  in  any  of  these  service 
bulletins.  Or 

(3)  Other  permanent  repair  data  meeting 
the  certification  basis  of  the  airplane  which 
is  approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  or  by  the  Direction 
Generale  de  I'Aviation  Civil  (DGAC)  of 
France. 

(d)  For  airplanes  identified  as  Fleet  Leader 
Program  (FLP)  in  Section  5,  "Fleet  Leader 
Program,"  of  the  SSID  or  Revision  2  of  the 
SSID:  Inspect  according  to  the  instructions 
and  intervals  specified  in  paragraph  4.4, 
"Adjustment  of  Inspection  Requirements  and 
DSG,"  of  Section  4,  or  Section  9,  as 
applicable,  of  the  SSID  (for  airplanes 
inspected  in  accordance  with  paragraph  (a)  of 
this  AD),  or  Revision  2  of  the  SSID  [for 
airplanes  inspected  in  accordance  with 
paragraph  (b)  of  this  AD),  for  each  SSD. 

(e)  For  the  purpose  of  accomplishing 
paragraphs  (d),  (f),  (g),  and  (i)  of  this  AD, 
operators  shall  not  use  paragraph  6.2, 
"Complete  RR  Method."  of  Section  9  of  the 
SSID  to  calculate  inspection  thresholds  and 
intervals. 

(f)  For  Model  A30O-B2  and  B2K-3C  series 
airplanes:  For  any  SSD  that  has  exceeded  the 
values  of  the  threshold  specified  in 
paragraph  6.  "Insjjection  Threshold  and 
Intervals,"  Section  9  of  the  SSID,  inspect  at 
the  time  specified  in  either  paragraph  (f)(1) 
or  (f)(2)  of  this  AD.  as  applicable. 

(1)  For  airplanes  inspected  in  accordance 
with  paragraph  (a)  of  this  AD:  Inspect  within 
2.000  landings  after  March  9, 1993,  in 
accordance  with  the  SSID.  Or 

(2)  For  airplanes  inspected  in  accordance 
with  paragraph  (b)  of  this  AD:  Inspect  within 
2,000  landings  after  the  effective  date  of  this 
AD.  in  accordance  with  Revision  2  of  the 
SSID. 

(g)  For  Model  A300-B4  series  airplanes: 
For  any  SSD  that  has  exceeded  the  values  of 
the  threshold  specified  in  paragraph  6, 
"Inspection  Threshold  and  Intervals," 
Section  9  of  the  SSID,  inspect  at  the  time 
specified  in  either  paragraph  (g)(1)  or  (g)(2) 
of  this  AD,  as  applicable. 

(1)  For  airplanes  inspected  in  accordance 
with  paragraph  (a)  of  this  AD:  Inspect  within 
1,500  landings  after  March  9, 1993  [the 
effective  date  of  AD  93-01-24,  amendment 
39-84781.  Or 

(2)  For  airplanes  inspected  in  accordance 
with  paragraph  (b)  of  this  AD:  Inspect  within 
1 .500  landings  after  the  effective  date  of  this 
AD. 

(h)  For  airplanes  identified  as  FLP  in 
Section  5,  "Fleet  Leader  Program,"  of  the 
SSID  or  Revision  2  of  the  SSID:  Within  one 
year  after  the  effective  date  of  this  AD,  apply 
the  basic  requirements  given  in  Revision  2  of 
the  SSID. 

(i)  For  airplanes  that  are  subject  to  the 
requirements  of  paragraph  (b)  of  this  AD,  and 
have  exceeded  the  initial  inspection 
threshold  specified  in  paragraph  4.4, 
"Adjustment  of  Inspection  Requirements  and 
DSG."  of  Section  4,  or  paragraph  6, 
"Inspection  Threshold  and  Intervals,"  of 
Section  9.  for  each  SSD:  Perform  the  initial 
inspection  prior  to  the  accumulation  of  the 
number  of  flight  cycles  specified  in 


paragraph  7,  "Additional  Infonnation," 
Section  9,  of  Revision  2  of  the  SSID. 

Note  3:  Fatigue  ratings  are  not  applicable 
to  these  allowances;  therefore,  no  adjustment 
is  required. 

Note  4:  Paragraph  (i)  of  this  AD  provides 
the  "grace"  jjeriods  for  those  airplanes  that 
are  new  to  the  FLP  or  that  have  newly  added 
or  revised  SSID  requirements  in  accordance 
with  paragraph  (b)  of  this  AD. 

(j)  The  grace  period  provided  by  paragraph 
(i)  of  this  AD  is  also  applicable  to  the 
thresholds  and/or  repeat  intervals  for  each 
SSD  foe  which  the  inspection  interval  or 
threshold  was  reduced  in  accordance  with 
the  requirements  of  paragraph  (b)  of  this  AD. 

(k)  For  FLP  airplanes  identified  in  Section 
5,  "Fleet  Leader  Program,"  of  the  SSID  or 
Revision  2  of  the  SSID  that  are  listed  in 
Section  7,  "SSI  Limitation  List,"  of  the  SSID 
[for  airplanes  that  are  currently  being 
inspected  in  accordance  with  paragraph  (a)  of 
this  AD),  or  Revision  2  of  the  SSID  [for 
airplanes  that  are  currently  being  inspected 
in  accordance  with  paragraph  (b)  of  this  AD): 
Inspect  at  intervals  not  to  exceed  the  interval 
specified  for  each  SSI,  in  accordance  with  the 
values  given  in  Section  7,  "SSI  Limitation 
List,"  of  the  SSID  or  Revision  2  of  the  SSID, 
as  applicable. 

(1)  For  all  airplanes:  All  inspection  results, 
positive  or  negative,  must  be  reported  to 
Airbus  Industrie  in  accordance  with  either 
paragraph  (1)(1)  or  (1)(2)  of  this  AD,  as 
applicable.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under  the 
provisions  of  the  Pai)erwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  FLP  airplanes,  identified  in  Section 
5,  "Fleet  Leader  Program,"  of  the  SSID  or 
Revision  2  of  the  SSID:  Submit  reports  in 
accordance  with  the  instructions  in 
paragraph  5.2,  "SSIP  Inspection  Reporting," 
of  Section  5,  and  paragraph  7.1,  "General," 
of  Section  7  of  the  SSID  [for  airplanes  that 
are  currently  being  inspected  in  accordance 
with  paragraph  (a)  of  this  AD):  or  Revision 

2  of  the  SSID  [for  airplanes  inspected  in 
accordance  with  paragraph  (b)  of  this  AD). 

(2)  For  all  airplanes  that  are  subject  to 
Section  6,  "SB  Reference  List,"  of  the  SSID: 
Submit  reports  in  accordance  with  the 
instructions  in  the  applicable  service 
bulletins  identified  in  Section  6  of  the  SSID 
(for  airplanes  that  are  currently  being 
inspected  in  accordance  with  paragraph  (a)  of 
this  AD);  or  Revision  2  of  the  SSID  [for 
airplanes  that  are  currently  being  inspected 
in  accordance  with  paragraph  (b)  of  this  ADj. 

(m)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  StaaderdizatioB 
Branch,  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
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oOtained  trom  '.tie  btaiiddicSiidtjon  Hra-ich. 
ANM-n3. 

Note  S:  Alternative  methods  of  compliance 
previously  granted  for  AD  93-01-24. 
amendment  39-8478.  continue  to  be 
considered  as  acceptable  alternative  methods 
of  compliance  with  this  amendment. 

(n)  Special  flight  pwrmits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
25,  1996. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  96-1874  Filed  1-30-96;  8:45  am] 
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14  CFR  Part  71 

[Airapacs  Docket  No.  95-AQL-4] 

Removal  of  Class  D  Airspace 

agency:  Federal  Aviation 

Administration  (FAAJ,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
remove  Class  D  airspace  at  K.I.  Sawyer 
(AFB).  MI.  On  August  31,  1995,  the  Air 
Force  closed  Sawyer  AFB  and  ceased  all 
operations.  As  a  result.  Class  D  airspace 
at  this  location  is  no  longer  necessary. 
DATES:  Comments  must  be  received  on 
or  before  March  16.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  95-AGL-4.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Peter  H.  Salmon.  Air  Traffic  Division, 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7568. 

SUPP1.EMENTARY  INFORMATION: 

Comineats  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Cunuiitsiitb  tiidl  pruvide  lb«  tdctuai  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGL— 4."  The  postcard  will  be  date/time 
stamp)ed  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW..  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
remove  Class  D  airspace  at  K.I.  Sawyer 
(AFB).  MI.  On  August  31,  1995.  the  Air 
Fort:e  closed  Sawyer  AFB  and  ceased  all 
o|>erations.  As  a  result.  Class  D  airspace 
is  no  longer  necessary. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;' February  26,  1979);  and  (3)  _ 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17,  1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005     The  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  D  K.I.  Sawyer,  MI  (Removed) 

K.I  .Sawyer.  AFB.  MI 
(laf.  46"21'45"  N.  long.  87°23'45"W) 
That  airspace  extending  upward  from  the 

surface  to  and  including  3,700  feet  MSL 

within  a  4.5  miles  radius  of  the  K.I.  Sawyer 

AFB. 

•         *         •         *         • 

Issued  in  Des  Plaines,  Illinois  on  January 
16,  1996 

Maureen  Woods, 

Acting  Manager,  Air  Traffic  Division. 

IFR  Doc.  96-1946  Filed  1-30-96;  8:45  am) 
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14  CFR  Part  71 

[Airs;;.^:,'  Docket  Nc   O5-ASW-031 

Proposecj  Pevsion  cf  Class  E 
Airspace,  ArKadelphia,  AR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Arkadelphia.  AR.  A  new 
nondirectional  radio  beacon  (NDB) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  04 
at  Arkadelphia  Municipal  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  NDB  SIAP  to  RWY 
04  at  Arkadelphia,  AR. 
DATES:  Comments  must  be  ri^ceived  on 
or  before  March  18,  1996. 
ADDRESSES:  Send  comments    n  the 
proposal  in  triplicate  to  Mana^^er. 
System  Management  Branch  Air  Traffic 
Division,  Federal  Aviation 
Administration,  SoufhweM  Region, 
Docket  No.  9&-ASW-0.J  For'  Worth,  TX 
76193-0530. 

The  official  docket  may  bt  examined 
in  the  Office  of  the  Asiiistant  Chief 
Counsel,  Federal  Aviation 
Administration.  So'!tl<-.>est  Region,  2601 
Meacham  Boulevard.  Fort  Worth,  TX, 
between  9:00  a.m  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth.  TX  76193-0530;  telephone:  (81  i') 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  vmtten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  tfce  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  96-ASW-03."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

rhf  pKiposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Arkadelphia  Municipal 
Airport.  Arkadelphia,  AR.  A  new  NDB 
SIAP  to  RWY  04  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  NDB 
SL\P  to  Rwy  04  at  Arkadelphia,  AR. 

The  cooroinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17, 1995.  and 
effective  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 


71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979),  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  avMcipJed 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impaci  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  th''  foregoing,  ihe 
Federal  Aviation  .administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  Jhe  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorit}-:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995.  and  effective 
September  16. 1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ASW  AR  E5  Arkadelphia.  AR  [Revised] 

Arkadelphia  Municipal  Airport,  AR 

(let.  34""05'59"  N.,  long,  93'>03'58"W.) 
Arkadelphia  RBN 
(lat.  34''03'19"  N.,  long.  93°06'18"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Arkadelphia  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  222°  bearing 
from  the  Arkadelphia  RBN  extending  from 
the  6.6-mile  radius  to  10.7  miles  southwest 
of  the  airport. 
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Issued  in  Forth  Worth.  TX  on  January  23. 
1996. 

Albert  L.  ViMlii 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

|FR  Doc  96-1947  Filed  1-30-96:  8:45  am] 
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agency;  hederal  AviaUoa 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

51.MMARY:  This  notice  proposes  to  revise 
tne  L-lass  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Fortales.  NM.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SLAP) 
to  Runway  (RWY)  01  at  Portales 
Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  01  at  Portales 
Municipal  Airport.  Portales.  NM. 
DATES:  Comments  must  be  received  on 
or  before  March  18.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
[)ivision.  Federal  Aviation 
Administration,  Southwest  Region. 
Docket  No.  96-ASW-02.  Fort  Worth.  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard,  Fort  Worth.  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch.  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530:  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  uiin  pruviue  me  factual  basis 
supporting  the  views  and  suggestions 
presented  are»particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  96-ASW-02.'  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  he  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Portales  Municipal  Airport. 
Portales.  NM.  A  new  GPS  SIAP  to  RWY 
01  has  made  this  proposal  necessary. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  Rwy 
07  at  Zuni.  NM. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C.  dated  August  17. 1995.  and 
effective  September  16. 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current,  h,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED! 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120: 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points. 
dated  August  17, 1995,  and  effective 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  E5  Qovis.  NM  [ReviMd] 

Clovis,  Cannon  AFB,  NM 

(lat.  34''22'58"  N.,  long.  108'19'20"  W.) 
Portales  Municipal  Airport,  NM 


(lat.  34°08'43"N..  long.  103''24'37"  W.) 
Texico  VORTAC 

(lat.  34"'29'42"N.,  long.  102°50'23"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  20-mile  radius 
of  Cannon  AFB  and  within  an  8-mile  radius 
of  Portales  Municipal  Airport  and  within  8 
miles  north  and  4  miles  south  of  the  072° 
radial  of  the  Texico  VORTAC  extending  from 
the  20  mile  radius  to  16  miles  east  of  the 
VORTAC. 
*         •         *         •         • 

Issued  in  Forth  Worth,  TX  on  January  23, 
1996. 

Albert  L.  Viselli. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(PR  Doc.  96-1948  Filed  1-30-96;  3:45  am] 
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P'opi.,sec  Pev  S'C^  cf  C  =  dS5  £ 
Airspace    l.^^  Vegas   NM 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Las  Vegas,  NM.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  02  at  Las  Vegas 
Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  02  at  Las  Vegas 
Municipal  Airport,  Las  Vegas,  NM. 

DATES:  Comments  must  be  received  on 
or  before  March  18,  1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 
Docket  No.  95-ASVV-31 .  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  information  docket  may 
also  be  examined  during  normal 
business  hours  at  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worthy  TX. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald)  [):i>    >>'^'ti: Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593 

SUPPLEMENTARY  iNPOaMATION: 
(.omments  Invited  Qo^ 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-31."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Las  Vegas  Municipal 
Airport,  Las  Vegas,  NM.  A  new  GPS 
SIAP  to  RWY  02  has  made  this  proposal 
to  amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  RWY  02  at  Las  Vegas,  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17, 1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110J4;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  i;i  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
n.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
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Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  ES  Lm  Vagac  NM  [ReviMd] 

Las  Vegas  Municipal  Airport.  NM 

(Lat  35°39'15  "  N..  long.  105»0«'33"  W.) 
Us  Vegas  VORTAC 
(Ut.  35''39'27"  N..  long.  105»0«'08"  W.) 
That  airspace  extending  upward  from  700 
fiBet  above  the  surface  within  a  6.7-mile 
radius  of  Las  Vegas  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  025°  radial 
of  the  Las  Vegas  VORTAC  extending  from  the 
6.7-mile  radius  to  8.4  miles  northeast  of  the 
airport  and  within  2  4  miles  each  side  of  the 
220°  radial  of  the  Us  Vegas  VORTAC 
extending  from  the  6.7-mile  radius  to  7.5 
miles  southwest  of  the  airport  and  within  1.6 
miles  each  side  of  the  215°  bearing  from  the 
airport  extending  fr^m  the  6.7-mile  radius  to 
8.2  miles  southwest  of  the  airport. 

bsued  in  Fort  Worth.  TX  on  January  17, 
1996. 

Albert  L.  ViaelU. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  ^»6-1949  Filed  1-30-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  ^4o.  9S-ASW-34] 

Proposed  Revision  of  Class  E 
Airspace;  Truth  or  Consequences;  NM 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGLJ 
at  Truth  or  Consequences.  NM.  A  new 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  31 
at  Truth  or  Consequences  Municipal 
Airport  has  made  this  proposal 
necessary.  The  intended  effucl  yf  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  31  at  Truth  or 
Consequences  Municipal  .\irport.  Truth  ' 
or  Consequences.  NM. 
DATES:  Comments  must  be  received  on 
or  before  March  18.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region. 


Docket  No.  95-ASW-34,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth.  TX, 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPt.EMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  »uch  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-34  "  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard.  Fort 
Worth.  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  Southwest  Region,  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Truth  or  Consequences 
Municipal  Airport.  Truth  or 
Consequences,  NM.  A  new  GPS  SIAP  to 
RWY  31  has  made  this  proposal  to 
amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  Rwry  31  at  Truth  or 
Consequences,  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17.  1995.  and 
effective  September  16,  1995,  which  is 
incorporated  by  reference  in  14  CFT? 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


UMI 


The  Proposed  Amendment 

In  consideration  of  the  foregoing  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— {AMFn:  EOj 

1.  The  authoruy  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.Q  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17. 1995,  and  effective 
September  16,  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  E5  Truth  or  Consequences.  NM 
[Revised] 

Truth  or  Consequences  Municipal  Airport. 
NM 
(Ut.  33''14'07"N..  long.  107''16'10"W.) 
Truth  or  Consequences  VORTAC 

(Ut.  33''16'57"Nr..  long  107''16'50"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Truth  or  Consequences  Municipal 
Airport  and  within  1.4  miles  each  side  of  the 
013°  radial  of  the  Truth  or  Consequences 
VORTAC  extending  from  the  6.7-mile  radius 
to  7.5  miles  northeast  of  the  airport  and 
within  1.6  miles  each  side  of  the  145°  bearing 
from  the  airport  extending  from  the  6.7-mile 
radius  to  8.4  miles  southeast  of  the  airport. 
•         «         •         *         • 

Issued  in  Fort  Worth,  TX  oa  January  17, 
1996. 

Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  96-1950  Filed  1-30-96;  8:45  am] 
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14CPR  P^rt71 

[Airspace  Docltet  No.  9S-ASW-33] 

Propesec  Rpvsion  o*  C^ass  E 
Airspace,  Tucumcan,  HM 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Tucumcari.  NM.  A  new  Global 
Positioning  System  (GPS)  standard 


instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  03  at  Tucumcari 
Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SL\P  to  RWY  03  at  Tucumcari 
Municipal  Airport,  Tucumcari,  NM. 
DATES:  Comments  must  be  received  on 
OT  before  March  18,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-33,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard.  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard,  Fort 
Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  j.  Day,  System  Management 
Branch.  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTAL^  >N^C  =  MATION: 

(.omments  In\  sled 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  he 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-33."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  AH 
communications  received  on  or  before 
the  specified  closing  date  for  comments 


will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Coimsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  \h3 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
'  Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Tucumcari  Municipal 
Airport,  Las  Vegas,  NM.  A  new  GPS 
SIAP  to  RWY  03  has  made  this  proposal 
to  amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  Rury  03  at  Tucumcari,  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9C,  dated  August  17,  1995.  and 
effective  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
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does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389.  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1     [AlMlldadl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16.  1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASW  NM  E3  TucuiBcari.  NM  [Reviaad] 

Tucumcari  Municipal  Airport.  NM 

(Ut.  35'ia58"  N..  long.  103*36'12"  W.) 
Tucumcari  VORTAC 
(Ut.  35M0'56"  N..  long.  103»35'55  "  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Tucumcari  Municipal  Airport  and 
within  2.4  miles  each  side  of  the  033°  radial 
of  the  Tucumcari  VORTAC  extending  from 
the  6.7-mile  radius  to  7  1  miles  northeast  of 
the  airport  and  within  2.4  miles  each  side  of 
t.he  078*  radia!  of  the  TuCumcari  VORTAC 
extending  from  the  6.7-mile  radius  to  7.4 
miles  east  of  the  airport  and  within  1.9  miles 
each  side  of  the  225°  bearing  6rom  the  airport 
extending  from  the  6.7-mile  radius  to  9  miles 
southwest  of  the  airport. 
•         •         •         •         • 

Issued  in  Fort  Worth,  TX  on  lanuary  23, 
1996 

Albert  L  ViselU, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  96-1951  Filed  1-30-96;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-01] 

Proposed  Revision  of  Class  E 
Airspace;  Zuni,  NM 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DCJT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Zuni,  NM.  A  new  Global  Positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SLAP)  to  Runway 
(RWY)  07  at  Zuni  Pueblo.  Black  Rock 
Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  07  at  Zuni 
Pueblo.  Black  Rock  Airport,  Zuni,  NM. 
DATES:  (Comments  must  be  received  on 
or  before  March  18.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  96-ASW-Ol,  Fort  Worth.  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
'  Counsel.  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth.  TX. 
between  9:(X)  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  96-ASW-Ol."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Zuni  Pueblo,  Black  Rock 
Airport,  Zuni,  NM.  A  new  GPS  SIAP  to 
RWY  07  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  Rwy  07  at  Zuni.  NM. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
DatLmi  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7499,9C.  dated  August  17,  1995,  and 
effective  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 


71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  aetennined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Naviagation  fairl. 

The  Proposed  A  m  e  n  il  m  »■  n  t 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PAflT71— {AMENDEOl 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [ATienaed] 

2.  The  mcorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C,  Airspace 
Designation  and  Reporting  Points,  dated 
August  17,  1995,  and  effective 
September  16, 1995.  is  amended  as 
follows: 

Paragraph  6005  Class  B  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         »         *         »         » 

ASW  J^JM  E5  Zuni.  NM  [Revised) 

Zuni  Pueblo,  Black  Rock  Airport,  NM 
(Lat.  35°05'00"N.,  long.  108''47'30"W.) 

Zuni  VORTAC 

(Lat.  34''57'57"N.,  long.  109°09'16"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Black  Rock  Airport  and  within  1.8 
iBtfes  each  side  of  the  252°  bearing  irora  thf 
airport  extending  from  tkw  6.4-mile  radius  to 
8.4  miles  southwest  of  the  airport  and  that 
airspace  extending  upward  fix)m  8.206  feet 
MSL  within  6  miles  north  and  8.5  miles 
south  of  Zuni  VORTAC  248°  and  068°  radials 


extending  from  10.2  miles  east  to  17  miles 
west  of  the  VORTAC.  excluding  that  airspace 
in  the  state  of  New  Mexico. 

***** 

Issued  in  Fort  Worth.  TX  on  )anuary  23, 

Altieri  L.  Vi.seiii 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

(PR  Doc.  96-1952  Filed  1-30-96;  8:45  am) 

BILUNG  COOC  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  So  95"ASv^i-36] 

Proposed  Revision  of  Ciass  £ 
Airspace;  Burns  Fiat.  0^ 

agency:  Federal  Aviation 
Adniunstration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Bums  Flat,  OK.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (RWY)  17  Right  (R)  at 
Clinton-Sherman  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  17R  at  Clinton- 
Sherman  Airport,  Bums  Flat.  OK. 

DATES:  Comments  must  be  received  on 
or  before  March  18,  1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-36,  Fort  Worth.  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth.  TX. 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  2601  Meacham  Boulevard.  Fort 
Worth.  TX. 

FOR  FURTHCR  INfORMATrOI^  CON' ACT: 

Donald  I  De v    -\  stem  Management 
Branch.  Federa.  Aviation 
Administration.  Southwest  Region.  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 


SUPPLEMENTAPv  ^NFOftMATION: 

LAjmineali  iuiiteu      ' 

Interested  parties  are  invited  to 
participate  in  this  proposed  mlemaking 
by  submitting  such  Mfritten  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  imder  the  caption  ADDRESSES. 
Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-36."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
commimications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  CoLmsel.  Federal 
Aviation  Administration,  Southwest 
Region.  2601  Meacham  Boulevard. 
Forth  Worth,  TX.  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  pereonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
requested  a  copy  of  Advisory  Circular 
No.  1 1-2A  that  describes  the 
application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
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feet  AGL,  at  Clinton-oneimdi;  .-\irpon. 
Bums  Flat.  OK.  A  new  GPS  SIAP  to 
RWY  17R  has  made  this  proposal  to 
amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the  GPS 
SIAP  to  Rwy  17R  at  Clinton-Sherman 
Airport.  Bums  Flat.  OK. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  pubhshed 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17,  1995,  and 
effective  September  16.  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  U.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows; 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.SC.  40103,  40113.  40120; 
E.O  10854.  24  FR  9565.  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(aJ;  14  CFR 
11.69. 

471.1    [Anwndad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740O.9C.  Airspace 
Designations  and  Reporting  Points. 
dated  August  17.  1995.  and  effiective 
September  16,  1995,  is  amended  as 
follows; 


extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Bums  Flat.  OK  [Revised] 

Chnton-Sherman  Airport,  OK 

(Lat.  35''20'23  "  N.,  long.  99*1202" W.) 
Burns  Flat  VORTAC 
(Lat.  35°14'13"  N  .  long.  99''12'22"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  8.2-mile 
radius  of  Clinton-Sherman  Airport  and 
within  8  miles  west  and  4  miles  east  of  the 
183"  radial  of  the  Bums  Flat  VORTAC  from 
the  8.2-mile  radius  to  22.3  miles  south  of  the 
airport  and  within  1.8  miles  each  side  of  the 
360°  bearing  from  the  airport  extending  from 
the  8.2-mile  radius  to  10  miles  north  of  the 
airport;  excluding  that  airspace  within  the 
Elk  City.  OK.  and  the  Hobart,  OK,  Class  E 
airspace  areas. 
•  *  *  *  • 

Issued  in  Fort  Worth,  TX  on  January  23. 
1996. 

AlMrt  L.  ViseUi. 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region 

[FR  Doc.  96-1953  Filed  1-30-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Oocket  No.  95-ASW-32] 

Proposed  Establishment  of  Class  E 
Airspace;  Sallisaw,  OK 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKJN:  Notice  of  Proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Sallisaw,  OK.  A  new 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  35 
and  a  SIAP,  utilizing  the  Sallisaw 
Nondirectional  Radio  Beacon  (NDB) 
have  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
35  and  the  NDB  or  GPS  SIAP  to  RWY 
35  at  Sallisaw  Municipal  Airport, 
Sallisaw,  OK. 

DATES:  Comments  must  be  received  on 
or  before  March  18,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
docket  No.  95-ASW-32,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be.examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 


Administration.  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard,  Fort 
Worth.  TX. 

F0«  FURTHER  INFORMATION  CONTACT: 
Doanald  ].  Day.  System  Management 
Branch.  Federal  Aviation 
Administration.  Southwest  Region,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-32."  The  postcard 
will  be  date  and  time  stamped  and 
retumed  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX.  both  before  and  after  the 
closing  date  for  comments,  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 


Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Sallisaw  Municipal  Airport, 
Sallisaw,  OK.  A  new  GPS  SIAP  to  RWY 
35  and  a  NDB  or  GPS  approach  to  RWY 
35  have  made  this  proposal  to  establish 
controlled  airspace  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
35  ana  NDB  or  GPS  SIAP  to  RWY  35  at 
Sallisaw.  OK. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C.  dated  August  17.  1995,  and 
effective  September  16,  1995,  which  is 
incorporated  by  n^ference  in  14  CFII 
71,1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979;  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  wnll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  mle,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  i'art  :  1 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-iAMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854.  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11. 6P 

§71.1     .Amenaed] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5  Sallisaw.  OK  [New] 

Sallisaw  Municipal  Airport.  OK 

(Lat.  35°26'18"  N..  long.  94''48'08"  W.) 
.Sallisaw  NDB 

(Lat.  35°23'55"N..  long.  94°47'39"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Sallisaw  Municipal  Airport  and 
within  3.2  miles  each  side  of  the  165'  bearing 
of  the  Sallisaw  NDB  extending  from  the  6.5- 
mile  radius  to  9.5  miles  south  of  the  airport. 
***** 

Issued  in  Fort  Worth,  TX  on  )anuary  17, 
1996. 

Albert  L.  ViseUi, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  96-1954  Filed  1-30-96;  8:45  ami 
BILUNC  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  DocKe*  sc    35-ASW-35] 

Proposed  Rev^sior  of  Class  E 
Airspace;  Alice,  Tx 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
!   •  L    '>s  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Alice,  TX.  A  new  Global  Positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
(RWY)  31  at  Alice  International  Airport 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
31  at  Alice  International  Airport,  Alice, 
TX. 


DATES:  Comments  must  be  received  on 
or  before  March  18,  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  .Mr  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-35,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Sy.stem  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  y5-ASVV-35.  '  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  mle.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
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Region.  2601  Meachani  Boulevard,  Fort 
Worth,  TX.  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
ducket. 

Availability  of  NPR\rs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
hst  for  future  NPI^'s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  at  Alice  International  Airport. 
Alice.  TX.  A  new  GPS  SIAP  to  RWY  31 
has  made  this  proposal  to  amend  the 
controlled  airspace  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  Rwy 
31  at  Alice,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C.  dated  August  17,  1995.  and 
effective  September  16. 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  iceep  them 
operationally  current.  It.  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  under  the  (  nu-ni  m  i.ic 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviaiion  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854.  24  FR  9565.  a  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

f71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.1  995.  and  effective 
September  16. 1995.  as  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
atmve  the  surface  of  the  earth. 


ASW  TX  E5  Alice.  TX  (Revised) 

Alice  International  Airport.  TX 

(Lat.  27''44'27"N..  long.  98°0T38"W.) 
Orange  Grove  NALF.  TX 

(Lat.  27'54'04"N..  long.  98''03'06"W.) 
Navy  Orange  Grove  TACAN 

(Lat.  27»53'43"N..  long  98*02'33"W.) 
Kingsville.  Kleberg  County  Airport,  TX 
(Ut.  27''33'03"N..  long  98"'01'51"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Alice  International  Airport  and 
within  2  miles  each  side  of  the  135°  bearing 
from  Alice  International  Airport  extending 
from  the  7. mile  radius  to  9.8  miles  southeast 
of  the  airport  and  within  a  7.2-mile  radius  of 
Orange  Grove  NALP  and  within  1.6  miles 
each  side  of  the  129"  radial  of  the  Navy 
Orange  Grove  TACAN  extending  from  the 
7.2-mile  radius  to  11.7  miles  southeast  of  the 
airport  and  within  1.5  miles  each  side  of  the 
320°  radial  of  the  Navy  Orange  Grove 
TACAN  extending  from  the  7.2-mile  radius 
to  9.7  miles  northwest  of  the  airport  and 
within  a  6.5-mile  radius  of  Kleberg  County 
Airport 
•         •         *         •         • 

Issued  in  Fort  Worth.  TX  on  )anuary  23, 
1996. 

Albert  L.  Viaeili. 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

IFR  Doc.  96-1955  Filed  1-30-96;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-29] 

Proposed  Revision  of  Class  E 
Airspace;  Brownfieid,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Browmfield.  TX.  A  new  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedures  (SIAP) 
to  Runway  (RWY)  02  at  Terry  County 
Airport  has  made  this  proposal 
necessary.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  02  at  Terry 
County  Airport.  Brownfieid,  TX. 
DATES:  Comments  must  be  received  on 
or  before  March  18.  1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  95-ASW-29,  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
•  holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  2601  Meacham  Boulevard,  Fort 
Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch.  Federal  Aviation 
Administration,  Southwest  Region.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
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Conmiunications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-29."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration.  Southwest 
Region.  2601  Meacham  Boulevard,  Fort 
Worth.  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRAfs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division  Federal  Aviation 
Administration.  Southwest  Region.  Fort 
Worth.  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  711  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Terry  Countv  Airport. 
Brownfieid.  TX.  A  new  GPS  SIAP  to 
RWY  02  has  made  this  proposal  to 
amend  the  controlled  airspace 
necessary.  The  intended  effect  of  this 
propo.sal  is  to  provide  adequate  Class  E 
airspace  for  aircraft  executing  the. GPS 
SIAP  to  Rwv  02  at  Brownfieid,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9C.  dated  August  17.  1995,  and 
effective  September  16,  1995.  which  is 


incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 
The  FAA  has  dfetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them' 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator)'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

I  ist  ot  SuhtH  !-.  in  1  4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 

Navieation  fairl. 

i  ht-  Prtipuseu  Aimndment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 -.[AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854!  24  FR  9565.  3  CFR  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1     [A-,    ced] 

2.  The  II corporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9C.  Airspace 
Designations  and  Reporting  Points, 
dated  August  17.  1995.  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  uf  the  earth. 


ASW  TX  E5  Brownfieid,  TX  [Revised] 

Brownfieid,  Terr>'  County  Airport.  TX 
(Lat.  33°10'45'"'N..  long  102''11'32"\V.) 

Brownfieid  RBN 

(Lat.  33°10'45'  N..  long  102''ir32"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Terry  County  Airport  and  within 
2.5  miles  each  side  of  the  201°beanng  from 
the  Brownfieid  RBN  extending  from  the  6.6- 
mile  radius  to  7.1  miles  southwest  of  the 
airport. 


Issued  in  Fort  Worth.  TX  on  January  23, 
1996. 

Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

IFR  Doc.  96-1956  Filed  1-30-96;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-30] 

Proposed  Revision  of  Class  E 
Airspace;  Dumas,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  Class  E  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
at  Dumas.  TX.  A  new  Global  Positioning 
System  (GPS)  standard  instrument 
approach  procedure  (SIAP)  to  Runway 
(RWY)  19  at  Moore  County  Airport  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  GPS  SIAP  to  RWY 
19  at  Moore  County  Airport,  Dumas,  TX. 
DATES:  Comments  must  be  received  on 
or  before  March  18. 1996. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region. 
Docket  No.  95-ASW-30.  Fort  Worth.  TX 
76193-0530. 

The  official  docket  mav  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Federal  Aviation 
Administration.  Southwest  Region.  2601 
Meacham  Boulevard.  Fort  Worth.  TX. 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard.  Fort 
Worth.  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day.  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  th'S  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis     « 
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supporting  the  views  and  suggestions 
presented  are  f)articularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
jire  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triphcate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-30.'  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  he  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration.  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX,  bdih  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  jjersonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region,  Fort 
Worth,  TX  76193-0530. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL.  at  Moore  County  Airport. 
Dumas.  TX.  A  new  GPS  SIAP  to  RWY 
19  has  made  this  proposal  to  amend  the 
controlled  airspace  necessary.  The 
intended  effect  of  this  p  -oposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  GPS  SIAP  to  Rwy 
^    19  at  Dumas.  TX. 


The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  fi-om  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9C,  dated  August  17,  1995.  and 
effective  September  16.  1995.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120: 
E.O  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389:  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9(J,  Airspace 
Designations  and  Reporting  Points. 
dated  August  17.  1995.  and  effective 
September  16.  1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  Dumas.  TX  [Revised] 

Dumas.  Moore  County  Airport.  TX 
(Lat.  35*51'28"N..  long.  102''0O'48"W.) 


That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.8-mile 
radius  of  Moore  County  Airport  and  within 
1.9  miles  each  side  of  the  023°  bearing  from 
the  airport  extending  from  the  6.8-mile 
radius  to  8.9  miles  northeast  of  the  airport. 
•         •         •         •         • 

Issued  in  Fort  Worth,  TX  on  )anuary  23, 
1996. 

Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  96-1957  Filed  1-30-96:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC36 

Appalachian  National  Scenic  Trail 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  NaUonal  Park  Service 
(NPS)  is  proposing  this  rule  to  allow 
hang  gliding  use  along  the  Appalachian 
National  Scenic  Trail  by  licensed 
persons  at  the  Fox  Gap,  Pennsylvania, 
launch  site  pursuant  to  the  terms  and 
conditions  of  a  Special  Use  Permit. 

The  Project  Manager  will  be  provided 
the  discretion  to  require  that  all  hang 
gliders  using  the  designated  site 
identified  in  the  Special  Regulation  be 
qualified  pilots  licensed  by  the  United 
States  Hang  Gliding  Association.  The 
terms  and  conditions  of  a  Special  Use 
Permit  (SUP)  will  prohibit  stimt  flying, 
commercialization,  advertising, 
publicity,  contests,  meets, 
demonstrations  and  motor  vehicular 
access. 

DATES:  Written  comments  will  be 
accepted  through  March  1,  1996. 
ADDRESSES:  Comments  should  be 
addressed  to:  Project  Manager, 
Appalachian  Trail  Project  Office, 
National  Park  Service,  c/o  Harpers  Ferry 
Center.  Harpers  Ferry.  WV  25425. 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  F.  Williams.  Appalachiaii  Trail 
Project  Office.  National  Park  Service,  c/ 
o  Harpers  Ferry  Center,  Harpers  Ferry. 
WV  25425.  (304)  535-6278  phone.  (304) 
535-6270  fax. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Appalachian  National  Scenic 
Trail  (AT)  is  a  north-south  hiking  trail 
that  stretches  nearly  2,200  miles  from 
Mt.  Katahdin.  Maine  to  Springer 
Mountain.  Georgia  along  the  crest  of  the 


UMI 


Appalachian  Mountains.  The  AT  is 
administered  by  the  Secretary  of  the 
Interior  through  the  National  Park 
Service  as  part  of  the  National  Trails 
System. 

At  its  inception,  the  AT  traversed 
mostly  private  lands.  Use  of  the  private 
lands  was  enjoyed  not  only  by  hikers, 
but  also  by  other  types  of  outdoor 
enthusiasts.  In  the  late  1970's,  hang 
gliders  in  the  area  of  Fox  Gap, 
Pennsylvania,  with  the  permission  of 
the  landowner,  began  launching  from 
the  ridgetop  known  as  Kirkridge,  along 
the  crest  of  the  Appalachian  Mountains. 
The  hang  gliders  formally  organized  and 
established  the  Water  Gap  Hang  Ghding 
Club  (WGHGC)  for  the  purpose  of 
promoting  the  safety  of  hang  gliding  and 
addressing  liability  issues. 

Originally,  the  WGHGC  used  the  area 
with  the  express  permission  of  the 
landowner  and,  after  the  area  was 
acquired  by  the  NPS.  the  WGHGC 
requested  permission  from  the  NPS  and 
was  issued  a  SUP  to  continue  using  the 
AT  area  as  a  launch  site.  Diu-ing  the 
review  process  conducted  by  tlie  NPS  in 
1995  for  the  renewal  of  the  SUP  for  the 
WGHGC,  the  NPS  discovered  that  a 
1983  revision  to  the  general  regulations 
found  at  36  CFR  2.17  had  created  the 
requirement  of  a  special  regulation 
before  the  NPS  could  renew  the 
WGHGC  permit.  Private  managing 
partners  were  consulted  and  they 
endorsed  seeking  the  special  regulation. 

An  interim  rule  was  published  in  the 
Federal  Register  on  July  14,  1995  (60  FR 
36224)  to  allow  the  continuation  of  the 
existing  hang  gliding  activity  on  the 
Appalachian  Trail  while  the  agency 
developed  a  special  regulation  to 
address  the  activity  through  public 
notice  and  comment  rulemaking. 

The  hang  gliding  launch  site  known 
as  Kirkridge  is  located  near  Fox  Gap, 
Pennsylvania.  The  WGHGC  believes  this 
site  is  the  best  launch  site  in  the  region. 
It  has  been  well  maintained  for 
approximately  7  years.  A  private 
landowner  immediately  adjacent  to  the 
site  endorses  the  continued  use  by  the 
hang  gliders.  The  hang  gliding  club  has 
displaced  a  non-compatible  user  group 
that  historically  misused  the  site  and 
caused  serious  management  problems. 

The  WGHGC  has  proven  by  past 
conduct  to  be  a  good  steward  of  these 
public  lands.  The  WGHGC  has  assumed 
shared  responsibility  for  maintenance  of 
this  popular  section  of  the  AT  along 
with  the  local  trail  club.  The  WGHGC 
has  a  published  maintenance  schedule 
for  its  individual  club  members  to 
provide  trash  pick-up  in  the  general 
area.  The  WGHGC  works  with  the  local 
trail  club  to  protect  the  resource 
qualities  of  the  area  and  to  ensure  the 


area  is  safe  for  public  use  by  other 
outdoor  enthusiasts.  The  private 
landowTiers  adjacent  to  the  site  have 
endorsed  the  continued  use  of  the  area 
by  the  WGHGC.  Based  upon  a  review  of 
the  past  years  use  by  WGHGC  and  the 
experience  of  others  (including  the 
landowners  and  local  hiking  club)  in  the 
area,  the  NPS  has  determined  that  there 
are  no  known  adverse  impacts  caused 
by  the  WGHGC  activities. 

Based  on  available  data  and 
experience  at  this  site,  there  are  no 
known  adverse  impacts  caused  by  hang 
gliding  use  to  the  Appalachian  Trail.  In 
fact,  the  results  of  past  use  by  hang 
gliders  at  the  location  have  showrn  that 
the  net  result  is  generally  positive  with 
small  benefits  to  the  Trail  and  its 
resources. 

This  proposed  rule  is  virtually 
identical  to  the  interim  rule  that  was 
published  on  July  14, 1995  (60  FR 
36224).  The  comment  period  for  the 
interim  rule  was  60  days  (through 
September  12.  1995).  Because  of  this, 
the  agency\has  determined  that  a  30 
comment  period  for  this  proposed 
regulation  is  adequate. 

f'ublK  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  regulation  to  the  address 
noted  at  the  beginning  of  this 
rulemaking.  The  NPS  will  review 
comments  and  consider  making  changes 
to  the  rule  based  upon  an  analysis  of  the 
comments. 

Drafting  Information:  The  primary  authors 
of  this  proposed  rulemaking  are  Acting 
Project  Manager  Donald  T.  King  and 
Landscape  Architect  Virginia  F.  Williams  at 
the  Appalachian  Trail  Project  Office. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  vdll  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
The  economic  effects  of  this  rulemaking 
are  local  in  nature  and  negligible  in 
scope. 

The  NPS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 


significant  effect  on  the  quality  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  incompatible  uses 
which  compromise  the  nature  and 
character  of  the  area  or  causing  physical 
damage  to  it; 

(c)  Conflict  with  adjacent  ownerehips 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  regulation  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  by 
Departmental  guidelines  in  516  DM  6 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  (EA)  nor  an 
Envirorunental  Impact  Statement  (EIS) 
has  been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  lo  amend  36  CFR  Chapter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1 .  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q). 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.100  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  7.100    Appalachian  National  Scenic  Trail 


(c)  Powerless  flight.  The  use  of 
devices  designed  to  carry  persons 
through  the  air  in  powerless  flight  is 
allowed  at  a  site  known  as  Fox  Gap. 
Pennsylvania,  located  near  longitude 
75''11'0"  W  and  latitude  40°56'17"  N. 
pursuant  to  the  terms  and  conditions  of 
a  permit. 

Dated:  November  7, 1995. 
George  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  96-1749  Filed  1-30-96;  8:45  am) 
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36  CFR  Pan  1 
RIN  1024-AC23 

Voyageurs  National  Park;  Aircraft 
Operations,  Designation  of  Areas 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  this  rule  to  amend 
the  special  regulations  for  Voyageurs 
National  Park  by  replacing  the  interim 
rule  (60  PR  39257)  that  was  published 
on  August  2. 1995,  designating  certain 
areas  open  to  aircraft  use  within  the 
park.  This  rulemaking  is  necessary  to 
comply  with  NPS  general  regulations 
that  require  special  regulatory 
designations  for  areas  in  parks  open  to 
the  operation  or  use  by  aircraft.  The 
intended  effects  of  this  rule  are  to 
increase  safety,  protect  resources  and 
provide  appropriate  enjoyment  to  park 
users. 

DATES:  Written  comments  will  be 
accepted  through  April  1.  1996. 
ADDRESSES:  Comments  should  be 
directed  to:  Superintendent,  Voyageurs 
National  Park.  3131  Highway  53. 
International  Falls,  MN  56649-8904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Ranger,  Voyageurs  National  Park, 
3131  Highway  53.  International  Falls. 
MN  56649-8904.  Telephone  (218)  283- 
9321 

SUPPLEMENTARY  INFORMATION: 
Background 

The  enabling  legislation  for  Voyageurs 
National  Park  states  "The  Secretary 
may.  when  planning  for  development  of 
the  park,  include  appropriate  provisions 
for  *   *  *  use  by  seaplanes  •   •   •  ."  \% 
U.S.C.  Section  160h.  The  1980  Master 
Plan  for  the  park  states  that  float  planes 
and  ski  planes  will  be  allowed  upon  all 
lakes  deemed  safe  by  the  Minnesota 
Department  of  Transportation.  It  also 
stated  that  this  allowance  would  be 
subject  to  the  findings  of  the  wilderness 
study.  The  1992  wilderness  study 
recommended  that  planes  be  allowed  on 
the  four  major  lakes  (Rainy. 
Kabetogama,  Namakan  and  Sand  Point), 
as  well  as  the  following  interior  lakes: 
Locator.  War  Club,  Quill,  Loiten. 
Shoepack,  Little  Trout  and  Mukooda. 
Each  year  the  park  receives  an 
increasing  number  of  inquiries  for 
permission  to  land  float  planes  in  the 
park. 

Public  aircraft  use  on  park  waters 
occurred  prior  to  the  designation  of  the 
park  in  1971.  This  use  is  primarily 
related  to  fishing,  camping, 
transportation  to  resorts  and  summer 
dwellings  and  is  typical  for  the  area. 


r'loat  plane  a^e  is  :nui;ilv  JiJ>uciatod 
with  the  four  major  lakes  with  use  of  the 
interior  lakes  constituting  less  than  one 
percent  of  the  park's  use.  Aircraft  are 
currently  prohibited  from  using  about 
22  small  interior  lakes  that  have  been 
determined  to  be  too  small  to  use  safely 
by  the  Minnesota  Department  of 
Transportation.  Three  other  lakes  that 
have  been  used  periodically  and  are 
accessible  by  hiking  trails  will  not  be 
opened  to  float  plane  use  by  this 
regulation.  The  closing  of  these  three 
interior  lakes  will  allow  the  park  to 
manage  the  interior  lakes  on  an 
equitable  basis  since  other  motorized 
uses  are  prohibited. 

This  rule  will  increase  public  safety 
by  identifying  where  and  under  what 
conditions  aircraft  are  allowed  to 
operate  and  improve  information  to  the 
public  on  where  they  may  expect  to  see 
aircraft  within  the  park,  this  will  lessen 
potential  conflicts  among  user  groups 
and  encourage  those  that  do  not  want  to 
associate  with  aircraft  operations  to 
select  areas  within  the  park  that  are 
closed  to  ain;raft  use.  There  will  be  an 
increased  enjoyment  among  users  by 
delineating  areas  appropriate  to 
specialized  uses.  By  identifying  areas 
open  to  aircraft  use,  the  park  is  able  to 
limit  use  to  less  sensitive  areas  and 
improve  protection  of  resources.  The 
park  will  also  be  able  to  improve 
information  to  pilots  as  what  areas  are 
open  and  what  areas  are  closed  to 
aircraft  operations  as  well  as 
information  on  sensitive  areas  that 
would  be  affected  by  aircraft  use.  This 
regulation  will  allow  the  park  to 
identify  those  areas  where  appropriate 
use  may  occur,  improve  public 
information  and  protect  area  resources. 

The  NPS  is  proposing  this  rule  to 
allow  an  activity  that  has  been 
identified  as  compatible  with  the 
establishment  of  the  park  and  an 
activity  that  was  specifically  identified 
in  the  park's  enabling  legislation  as  an 
acceptable  activity.  36  CFR  2.17 
prohibits  the  operation  or  use  of  aircraft 
on  lands  and  waters  within  park  areas 
except  at  locations  designated  through 
the  special  rulemaking  process.  This 
requirement,  as  complied  with  here, 
ensures  that  aircraft  use  and  activities 
are  only  undertaken  in  park  areas 
subsequent  to  full  public  participation 
and  the  review  that  is  accorded 
rulemaking  documents. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
Interior,  whenever  practicable,  to  aff^ord 
the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
gomments  regarding  this  proposed  rule 


!u  th«  dddre.ss  noted  at  the  beginning  of 
this  rulemaking.  The  NPS  will  review 
comments  and  consider  making  changes 
to  the  final  rule  based  upon  an  analysis 
of  the  comments. 

During  the  1992  wilderness  study 
process,  all  of  the  options  for  aircraft 
use  were  presented  and  discussed.  Each 
of  the  six  alternatives  specifically 
identified  which  lakes  would  be  open  to 
aircTaft  use.  The  public  was  informed  of 
these  options  during  three  public 
hearings.  Extensive  public  involvement 
has  taken  place  as  a  requirement  of  the 
"Master  Plan",  "Trail  Plan"  and 
"Wilderness  Recommendation",  all  of 
which  had  complete  public  review  and 
environmental  review  and  analysis 
under  applicable  law. 

Drafting  Information:  The  primary  authors 
of  this  rulemaking  are  Bruce  D.  McKeeman, 
Chief  Ranger.  Voyageurs  National  Park  and 
Dennis  Burnett.  Washington  Office  of  Ranger 
Activities. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Compliance  With  Other  Laws 

Pursuant  to  the  Act  of  January  3. 
1968,  84  Stat.  1972,  16  U.S.C.  Section 
leoffb),  the  NPS  prepared  a  Wilderness 
Recommendation  and,  pursuant  to  the 
National  Environmental  Policy  Act,  42 
U.S.C.  4332  et  seq.,  prepared  an 
Environmental  Impact  Statement  (EIS) 
assessing  the  effects  of  the  Wilderness 
Recommendation.  On  page  30  of  the 
EIS,  the  section  titled  "Provisions 
Common  To  All  Alternatives"  states: 
"Under  all  alternatives  motorized 
vehicles  and  aircraft  would  be  allowed 
on  Rainy,  Kabetogama,  Namakan  and 
Sand  Point  lakes,  subject  to  established 
regulations.  Special  regulations  for 
aircraft  access  in  the  park  will  be 
required,*   *  *".  On  page  35,  the 
section  titled  "Alternatives"  also  states 
that  the  alternatives  address  the 
appropriateness  of  motorized  use  in  the 
park,  specifically  the  location  of 
snowmobile  routes  and  portages,  as  well 
as  the  lakes  open  to  aircraft  and 
motorboat  use.  Each  of  the  six 
alternatives  specifically  lists  the  lakes 
that  will  be  open  to  motorized  and 
aircraft  use.  The  NPS  consulted  with  the 
U.S.  Fish  and  Wildlife  Service  pursuant 
to  Section  7  of  the  Endangered  Species 
Act,  16  U.S.C.  1536  and  they  issued  a 
"No  Jeopardy  Opinion"  as  part  of  their 
biological  opinion.  Public  input  was 
provided  during  a  series  of  public 
hearings.  Extensive  public  comment, 
both  oral  and  written,  was  received 
regarding  the  matter  of  snowmobile  use 
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and  wilderness  designation.  There  were 
very  few  comments  received  concerning 
aircraft  use. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
under  Executive  Order  12866.  The 
Department  of  the  Interior  determined 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  economic  effect 
of  this  rulemaking  are  local  in  nature 
and  negligible  in  scope. 

In  accordance  with  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
by  Departmental  guidelines  in  516  DM 
6  (49  FR  21438),  an  Environmental 
Assessment  (EA)  which  included 
consultation  with  the  U.  S.  Fish  and 
Wildlife  Service  and  a  Finding  of  No 
Significant  Impact  (FONSl)  have  been 
prepared.  These  documents  can  be 
obtained  by  contacting  the  address 
noted  at  the  beginning  of  this 
rulemaking. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

c>  ART  7— SPECIAL  PEG'JLATiONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

^  1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1.  3,  9a,  460(q), 
462(k);  Section  7.96  also  issued  under  D.C. 
Code  8-137  (1981)  and  DC  Code  40-721 
(1981). 

2.  Section  7.33,  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§7.33    Voyageurs  National  ^ark 

***** 

(c)  Aircraft.  (1)  Aircraft  may  be 
operated  on  the  entire  water  surface  and 
frozen  lake  surface  of  the  following 
lakes,  except  as  restricted  in  paragraph 
(c)(4)  of  this  section  and  §  2.17  of  this 
chapter:  Rainy,  Kabetogama,  Namakan, 
Sand  Point,  Locator,  War  Club,  Quill, 
Loiten,  Shoepack,  Little  Trout  and 
Mukooda. 

(2)  Approaches,  landings  and  take-offs 
shall  not  be  made  within  500  feet  of  any 
developed  facility,  boat  dock,  float,  pier, 
ramp  or  beach. 

(3)  Aircraft  may  taxi  to  and  from  a 
dock  or  ramp  designated  for  their  use 
for  the  purpose  of  mooring  and  must  be 
operated  with  due  care  and  regard  for 
persons  and  property  and  in  accordance 


with  any  posted  signs  or  waterway 
markers. 

(4)  Areas  within  the  designated  lakes 
may  be  closed  to  aircraft  use  by  the 
Superintendent  taking  into 
consideration  public  safety,  wildlife 
management,  weather  and  park 
management  objectives. 

Dated:  October  20, 1995. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

|FR  Doc.  96-1747  Filed  1-30-96;  8:45  am) 
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ENViRONMENTAw  PROTECTION 

AGENCV 

40  CFR  Part  82 
[FP.    o4,-6-4] 

P^p'ection  ;•  Sv^inospheric  Ozone 

ijcNCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  extension  of  stay. 

SUMMARY:  In  the  Rules  Section  of  today's 
r    H  (  ra ':  Register,  EPA  is  announcing  a 
mree-month  administrative  stay  and 
reconsideration  of  a  certain  reporting 
requirement  in  the  petition  process  for 
the  import  of  used  class  I  controlled 
substances  promulgated  under  sections 
604  and  606  of  the  Clean  Air  Act 
Amendments  of  1990.  40  CFR 
82.13(g)(2)(viii)  requires  the  importer  to 
certify  that  the  purchaser  of  the 
controlled  substance  is  liable  for  the  tax. 
This  document  proposes,  pursuant  to 
Clean  Air  Act  section  301(a)(1),  to  stay 
temporarily  the  effectiveness  of  this 
provision,  and  applicable  compliance 
dates,  beyond  the  three-month 
administrative  stay,  but  only  to  the 
extent  necessary  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rule  in  question. 

DATES:  Written  comments  on  this 
proposal  must  be  received  by  March  1, 
1996.  Requests  for  a  hearing  should  be 
submitted  to  Tom  Land  by  February  12, 
1996,  Interested  persons  may  contact 
the  Stratospheric  Ozone  Hotline  at  the 
phone  number  given  below  to  see  if  a 
hearing  will  be  held  and  the  date  and 
location  of  any  hearing.  Any  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  this  proposal,  the  scope  of 
which  is  discussed  below. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-92-13,  Waterside 
Mall  (Ground  Floor)  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460  in  room  M-1500. 


All  supporting  materials  are  contained 
in  Docket  A-92-13.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Land,  Stratospheric  Protection  Division, 
Office  of  Air  and  Radiation,  U.S. 
Environmental  Protection  Agency 
(6205-J),  401  M  Street,  SW.. 
Washington,  DC  20460,  (202)-233-9185. 
The  Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996  can  also  be 
contacted  for  further  information. 
SUPPLEMENTARY  INFORMATION:  In  the 
rules  Section  of  today's  Federal 
Register,  EPA  announces  that  pursuant 
to  Clean  Air  Act  section  307(d)(7)(B),  42 
U.S.C.  7607(d)(7)(B).  it  is  convening  a 
proceeding  for  reconsideration  of  40 
CFR  82.13(g)(2)(viii),  which  requires  an 
importer  petitioning  to  import  used 
class  I  controlled  substances  to  certify 
that  the  purchaser  of  the  controlled 
substance  is  liable  for  the  tax.  Readers 
should  refer  to  that  rule  for  a  complete 
discussion  of  the  background  and  rules 
affected.  In  that  rule  EPA  also 
announces  a  three-month  stay  of  that 
provision  during  reconsideration. 
However,  if  EPA  cannot  complete 
reconsideration  (including  appropriate 
regulatory  action)  within  the  three- 
month  period  expressly  provided  by 
Clean  Air  Act  Amendments  of  1990 
§  307(d)(7)(B),  then  it  may  be 
appropriate  to  extend  the  stay  of  this 
provision  until  EPA  completes 
reconsideration.  By  this  action,  EPA 
proposes  a  temporary  extension  of  the 
stay  beyond  the  three-month 
administrative  stay  to  the  extent 
necessary  to  complete  reconsideration 
of  the  rule  in  question.  If  EPA  takes  final 
action  to  impose  this  proposed  stay,  the 
stay  will  extend  until  the  effective  date 
of  EPA's  final  action  following 
reconsideration  of  this  rule. 

By  this  notice  EPA  hereby  proposes, 
pursuant  to  Clean  Air  Act  sections 
301(a)(1),  42  U.S.C.  7601(a)(1),  a 
temporary  stay  of  the  efi"ectiveness  of  40 
CFR  82.13(g)(2)(viii)  promulgated  as  a 
final  federal  rule  (60  FR  24970,  May  10. 
1995).  Please  refer  to  the  notice  of  stay 
and  reconsideration  in  the  Rules  section 
of  today's  Federal  Register  for  EPA's 
statement  of  its  reasons  for  staying  and 
reconsidering  this  provision.  Pursuant 
to  the  rulemaking  procedures  set  forth 
in  section  307(d)  of  the  Clean  Air  Act, 
EPA  hereby  requests  comment  on  such 
a  proposed  stay. 

EPA  is  proposing  this  temporary  stay 
of  the  rule  and  associated  compliance 
date  in  order  to  complete 
reconsideration  of  this  rule,  and. 
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following  the  notice  and  conimunt 
procedures  of  section  307(d)  of  the 
Clean  Air  Act,  take  appropriate  action. 
If,  after  reconsideration  of  these 
provisions,  EPA  determines  that  it  is 
appropriate  to  impose  new  requirements 
that  are  stricter  than  the  existing  rules, 
EPA  will  propose  an  adequate 
compliance  period  from  the  date  of  final 
action  on  reconsideration.  EPA  will  seek 
to  ensure  that  the  affected  parties  are 
not  unduly  prejudiced  by  the  Agency's 
reconsideration.  EPA  expects  that  any 
EPA  proposal  regarding  changes  to  the 
tax  liability  certification  requirement  for 
a  petition  for  the  import  of  used  class  I 
controlled  substances  would  be  subject 
to  the  notice  and  comment  procedures 
of  Clean  Air  Act  section  307(d). 

List  of  Subiects  in  40  CFR  Port  82 

Administrative  practice  and 
procedure.  Air  pollution  cdntrol. 
Chemicals.  Chlorofluorocarbons, 
Exports,  Hydrochlorofluorocarbons, 
Imports,  Interstate  commerce, 
Nonessential  products.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated:  lanuary  tl.T996. 
Carol  M.  Browner. 
Adwinistrator. 

Part  82,  chapter  I.  title  40.  of  the  code 
of  Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

D  i  o-r  82— PROTECTION  OF 
S  fk  A  rOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601,  7671- 

7671q. 

2.  Section  82.13  is  amended  by 
staying  paragraph  'g)(2)(viii)  from  April 
30,  1Q96  until  the  completion  of  the 
reconsideration  of  40  CFR 
82.13(g)(2)(viii). 

IFR  Doc,  '^6-1554  Filed  1-30-96;  8:45  ami 
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40  CF«  Part  52 
lTN-15*-70«2b:  FRL-5328-8] 

^Dcr^val  and  Promulgation  of 
-^p  ^'"lentation  Plans;  Tennessee: 
iDc  iwal  of  Revisions  To  Process 
E  '^  ,sion  Standards  for  New  and 
£i  s -ng  Cotton  Gins 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnoN:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  for  the  purpose  of  revising 
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the  current  regulations  tor  process 
emission  standards  for  new  and  existing 
cotton  gins.  These  revisions  also 
provide  an  optional  method  of  using 
selected  controls  to  demonstrate 
compliance  with  the  emission 
standards.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
resfwnse  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  March  1,  1996. 
A0ORES8ES:  Written  comments  on  this 
action  should  be  addressed  to  Karen 
Borel.  at  the  EPA  Regional  Office  listed 
below.  Copies  of  the  documents  relative 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  loc;ations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460 
Environmental  Protection  Agency. 
Region  4  Air  Programs  Branch.  345 
Courtland  Street.  NE.  Atlanta.  Georgia 
30365 
Tennessee  Department  of  Environment 
and  Conservation.  Division  of  Air 
Pollution  Control.  9th  Floor  L  &  C 
Annex.  401  Church  Street.  Nashville, 
Tennessee  37241-1531 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Interested  persons  wanting  to  examine 
documents  relative  to  this  aciion  should 
make  an  appointment  with  the  Region  4 
Air  Programs  Branch  at  least  24  hours 
before  the  visiting  day.  To  schedule  the 
appointment  or  to  request  additional 
information,  contact  Karen  C.  Borel. 
Regulatory  Planning  and  Development 
Section,  Air  Programs  Brarich.  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  4  EPA.  345  Courtland 
Street.  NE.  Atlanta.  Georgia  30365.  The 


telephone  number  is  404/347-3555 

extension  4197.  Reference  file  TN154- 

01-7092. 

SUPP1.EMENTARY  INFORMATION:  For 

additional  information  see  the  direct 

final  rule  which  is  published  in  the 

rules  section  of  this  Federal  Register. 

Dated:  October  17. 1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  96-1838  Filed  1-30-96;  8:45  ami 
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40  CFR  Parts  52  and  81 

(OH66-1-M»9b  OH7»-1-e»00b;  FRL-6405- 
7] 

Approval  of  Maintenance  Plan  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  the  redesignation  to  attainment 
requests  and  maintenance  plans 
submitted  by  the  State  of  Ohio  for  the 
Canton  (Stark  County),  and  Youngstown 
(Mahoning  and  Trumbull  Counties), 
marginal  ozone  nonattainment  areas  as 
revisions  to  Ohio's  State 
Implementation  Plan  (SIP)  for  ozone.  In 
the  final  rules  section  of  this  Federal 
Register,  USEPA  is  approving  the 
State's  SIP  revision,  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  The  "direct  final"  approval 
shall  be  effective  on  April  1.  1996, 
unless  USEPA  receives  adverse  or 
critical  comments  by  March  1.  1996.  If 
USEPA  receives  comments  adverse  to  or 
critical  of  the  approval  discussed  above, 
USEPA  will  withdraw  this  approval 
before  its  effective  date  by  publishing  a 
subsequent  Federal  Register  document 
which  withdraws  this  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  rulemaking 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  USEPA  hereby  advises  the 
public  that  this  action  will  be  effective 
on  April  1.  1996.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  document. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  1. 
1996. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  Jay  Bortzer.  Chief. 


Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency.  Region  5,  77  West 
[acksnn  Boulevard,  Chicago,  Illinois 
60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Regulation  Development 
Branch  (AR-IBJ).  United  States 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Environmental  Engineer, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604, (312)  886-6058. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  December  15,  1995. 
Valdas  V.  Adamkiu, 
Regional  Administrator. 
(PR  Doc.  96-1849  Filed  1-30-96;  8:45  ami 
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40  CFR  Part  152 
[OPP-250110;  FRL-4984-9] 
RIN  2070-AC18 

Notification  to  the  Secretary  of 
Agriculture 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 

Agriculture. 

SUMMARY:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  final 
regulation  under  section  25(b)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  rule 
(OPP-300350A)  exempts  certain 
substances  from  regulation  under 
FIFRA.  This  action  is  required  by  FIFR.\ 
section  25(a)(2). 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  S.  Brennis,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington  DC 
20460.  Office  location  and  telephone 
number:  Rm.  713,  CM  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703- 
305-7501),  e-mail 
Brennis.robert@epamail.epa.gov. 
SUPPLEMENTARY  information:  Section 
25(a)(2)  of  FIFRA  provides  mat  the 


Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
£my  final  regulation  at  least  30  days 
before  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
it,  the  Administrator  shall  issue  for 
publication  in  the  Federal  Register. 
with  the  final  regulation,  the  comments 
of  the  Secretary',  if  requested  by  the 
Secretary,  and  the  response  of  the 
Administrator  concerning  the 
Secretary's  comments.  If  the  Secretary 
does  not  comment  in  writing  within  15 
days  after  receiving  the  final  regulation, 
the  Administrator  may  sign  the 
regulation  for  publication  in  the  Federal 
Register  anytime  thereafter. 

Authority:  7  U.S.C.  136  et  seq. 

Dated:  January  22,  1996 
Daniel  M,  Barolo, 

Director,  Office  of  Pesticide  Programs. 
IFR  Doc.  96-1718  Filed  1-30-96;  8:45  am] 
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Pest'cde  "ce  ancefor  Hexaconazole 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance,  to  expire  on  [3] 
years  after  the  signature  date  of  the  final 
rule),  for  residues  of  the  fungicide 
hexaconazole,  [alpha-butyl-alpha-(2,4- 
dichloro-phenyl)-lH-1.2.4-triazole-l- 
ethanol)].  in  or  on  the  imported  raw 
agricultural  commodity  bananas  at  0.1 
part  per  million  (ppm).  Zeneca 
Agrochemicals  Products  (Zeneca) 
petitioned  for  this  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  fungicide. 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  0E3853/ 
P488].  must  be  received  on  or  before 

IVltll  rn     !        I  -"30. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  the  comments  to  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway., 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 


of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  aS  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket 
number.  "[PP  0E3853/P640J."  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Connie  B.  Welch.  Product 
Manager  (PM)  21.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227,  CM  #2,  1921  Jefferson  Davis 
Highway.,  Arlington.  VA  22202,  (703) 
305-6900,  e-mail: 
welch.connie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  establish  a  time-limited 
tolerance  for  residues  of  the  fungicide 
hexaconazole,  ((alpha-butyl-alpha-(2,4- 
dichlorophenyl)-lH-1.2.4-triazole-l- 
ethanol)],  in  or  on  the  raw  agricultural 
commodity  bananas  at  0.1  part  per 
million  (ppm).  The  proposed  regulation 
to  establish  a  maximum  permissible 
level  of  the  fungicide  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a,  by  amending  40  CFR  part  180  to 
include  this  commodity  was  requested 
in  a  petition  (0E3853)  submitted  by 
Zeneca,  New  Murphy  Road,  Concord 
Pike,  Wilmington,  DE  19897.  The 
scientific  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 


{  u> 


Federal  Register  /  Vol    61.  No.  21  /  Wednesday.  January  31.  1996  /  Proposed  Rules 


considered  in  support  of  the  proposed 
tolerance  include  the  following: 

1.  In  a  2-year  feeding  study  in  rats, 
hexaconazole  was  tested  at  10,  100  and 
1.000  ppm  (equivalent  to  0.47,  4.7  and 
47  mg/kg/day  in  females  and  0.61, 6.1 
and  61  mg/kg/day  in  males).  The  no- 
observed-effect  level  (NOEL)  was 
established  at  100  ppm  (equivalent  to 
0.61  and  0.47  mg/kg/day  in  males  and 
females,  respectively)  for  body  weight 
gain  reduction  and  liver  pathology 
(centrilobular  fatty  changes  and 
hypertrophy). 

2.  A  1-year  dog  feeding  study  using 
doses  of  2, 10  and  50  mg/kg/day.  tested 
hexaconazole  in  male  and  female  Beagle 
dogs.  The  chemical  was  administered  in 
gelatin  capsules.  The  NOEL  was 
established  at  2  mg/kg/day  based  upon 
fatty  infiltration  of  the  liver  and 
increased  liver  weight. 

3.  In  a  developmental  toxicity  study, 
hexaconazole  was  tested  at  2.5,  25  and 
250  mg/kg/day  in  Wistar  rats.  The 
NOEL/LOEL  for  maternal  toxicity  were 
considered  to  be  25  and  250  mg/kg/day 
based  upon  reduced  body  weight  gain. 
The  LOEL  for  developmental  toxicity 
was  established  at  25  mg/kg/day  based 
upon  delayed  skeletal  ossification  and 
increased  incidence  of  the  14th  rib 
(bilateral).  The  NOEL  for  developmental 
toxicity  was  found  to  be  2.5  mg/kg/day. 

In  two  developmental  toxicity  studies 
involving  New  Zealand  White  rabbits, 
hexaconazole  was  tested  at  25,  50  and 
100  mg/kg/day.  The  NOEL/LOEL  for 
maternal  toxicity  were  established  at  50 
and  100  mg/kg/day  based  upon  reduced 
maternal  body  weight  gain.  The  NOEL/ 
LOEL  for  developmental  toxicity  were 
considered  to  be  25  and  50  mg/kg/day 
based  upon  decreased  mean  fetal  body 
weight. 

The  Agency  is  requiring  an 
occupational  exposure  risk  assessment 
based  on  the  NOEL  of  2.5  mg/kg/day 
demonstrated  in  the  developmental 
toxicity  study  in  rats,  as  well  as,  an 
acute  dietary  exposure  study  in  rats. 

4.  In  a  2-generation  reproduction 
study  in  Wistar  rats,  the  chemical  was 
tested  at  20, 100  and  1,000  ppm 
(equivalent  to  1,  5  and  50  mg/kg/day). 
On  the  basis  of  abnormal  liver 
pathology,  a  systemic  NOEL  was  set  at 
20  ppm.  The  NOEL/LOEL  for 
reproductive  toxicity  were  established 
at  100  and  1,000  ppm  based  upon 
decreased  weight  gain  and  survival  in 
pups.  Reproductive  toxicity  of 
hexaconazole  was  considered  minimal. 

5.  From  a  2-year  carcinogenicity  study 
in  Wistar  rats,  hexaconazole  was 
classified  as  a  Group  C  (possible 
Human)  carcinogen  with  a  Qi  •  of  0.023 
mg/kg/day  based  on  testicular  Leydig 
cell  tumors.  This  classification  was 
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recommended  based  upon  a  statistically 
significant  increase  in  benign  Leydig 
cell  tumors,  with  a  positive  dose-related 
trend  in  rats.  Moreover,  the  Leydig  cell 
tumor  is  an  uncommon  tumor  in  this 
strain  of  rats,  and  occurred  at  an 
accelerated  rate  and  at  a  dose  level 
below  what  would  be  considered  an 
adequate  level  to  determine  the 
carcinogenic  potential  of  hexaconazole. 
There  was  also  some  indication  of 
marginal  increases  in  liver  cell  tumors 
in  mice.  The  classiHcation  was  further 
supported  by  structural  similarity  of 
hexaconazole  to  other  triazole  pesticides 
known  for  their  potential  as  liver 
carcinogens  in  mice. 

6.  The  Reference  Dose  (RfD)  value  for 
use  in  dietary  exposure  analysis  was 
0.02  mg/kg  body  weight(bwt)/day.  basis 
of  a  NOEL  of  2  mg/kg  bwt/day  and  an 
uncertainty  factor  of  100.  This  NOEL 
was  derived  from  a  1-year  feeding  study 
in  dogs  that  showed  increased  liver 
weight  accompanied  by  fatty  infiltration 
of  the  liver  observed  at  10  mg/kg/day. 

7.  A  chronic  dietary  exposure  analysis 
for  use  of  hexaconazole  in/on  imported 
bananas  was  performed  to  estimate  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
population  and  22  population 
subgroups.  Results  show  the  TMRC  and 
%RfD  for  the  U.S.  population  is  0.023 
>ig/kg/day  and  0.11%  for  the  RfD. 
respectively.  The  highest  exposed 
subgroup  is  non-nursing  infants  (<1  year 
old)  for  which  TMRC  and  %RfD  are 
0.108  >ig/kg/day  and  0.45%. 
respectively. 

The  Agency  concluded  from  this 
analysis  that  chronic  dietary  risk  is  not 
a  concern. 

8.  From  cancer  risk  assessment,  the 
upper-bound  carcinogenic  risk  from 
food  uses  of  hexaconazole  for  the 
general  U.S.  population  as  calculated 
using  the  following  equation: 

Upper  Bound  Cancer  Risk  =  Dietary 
Exposure  (TMRC)  x  Q,* 

Based  on  a  Q,*  of  0.023  (mg/kg/day)  ' 
the  upper  bound  cancer  risk  was 
calculated  to  be  5.3  y~  10'',  contributed 
by  the  up{)er  bound  excess  lifetime 
carcinogenic  risk  appears  to  be  below 
the  range  that  the  Agency  generally 
considers  to  be  negligible. 

9.  Mutagenicity  assays  including  an 
Ames  test,  an  invitro  cytogenetics  assay 
in  human  lymphocytes,  an  assay  for 
unscheduled  DNA  synthesis  in  rat 
hepatocytes,  and  a  micronucleus  assay 
in  mice  were  conducted  on  this 
chemical.  The  results  of  these  tests 
produced  no  evidence  of  mutagenicity 
due  to  hexaconazole. 


Acute  toxicity  testing  is  not  required 
for  import  tolerances  and  those  data  are 
not  presented  here. 

The  nature  of  the  residue  in  bananas 
is  adequately  understood.  The  residue 
to  be  regulated  is  parent  hexaconazole. 
Based  on  the  residue  data  submitted 
which  reflected  application  to  bagged 
bananas  (the  typical  agricultural 
practice  in  the  countries  of  origin), 
residue  levels  in  bananas  treated  with 
hexaconazole  are  not  likely  to  exceed 
the  requested  0.1  ppm  tolerance. 
However,  the  Agency's  ciurent  practice 
is  to  review  data  on  unbagged  bananas 
as  well  as  bagged  bananas  to  insure  that 
a  worst  case  scenario  is  examined. 
Therefore,  the  petitioner  is  required  to 
conduct  at  least  four  residue  trials  on 
unbagged  bananas.  Ample  time  is 
provided  for  completion  of  these  trials 
over  the  duration  of  this  proposed  time- 
limited  tolerance. 

Adequate  analytical  methodology  is 
available  for  enforcement.  Prior  to  their 
publication  in  the  Pesticide  Analytical 
Manual,  Vol.  D,  the  enforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  who  is  interested 
in  pesticide  enforcement  when 
requested  from:  Calvin  Furlow,  Public 
Information  Branch,  Field  Operations 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  1128C,  CM  #2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703)  305-5232. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerance 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below.  By  way  of  public 
reminder,  this  notice  also  reiterates  the 
registrant's  responsibility  under  section 
6(a)(2)  of  FIFRA.  to  submit  additional 
factual  information  regarding  adverse 
effects  on  the  environment  and  to 
human  health  by  these  pesticides. 

Public  Docket 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 
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Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  A  record  has  been 
established  for  this  rulemaking  under 
docket  number  [PP  OE3853/P6401 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Room  1132  of  the 
Pubhc  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  conunents  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epaniail.'epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Administrative  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  ExecuUve  Order  12866  (58  FR 
51735.  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB))  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or  . 
planned  by  another  agency;  (3) 


materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Piu-suant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  SubiPfts  ir  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  17,  1996. 

Stephen  L.  lohnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— 'AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468  and  371. 

2.  By  adding  new  §  180.488,  to  read  as 
follows: 

§  180  488    Hexaconazole;  tolerance  for 

residues. 

A  tolerance  is  established  for  residues 
of  the  fungicide  hexaconazole,  [alpha- 
butyl-alpha-(2,4-dichloro-phenyl)-lH- 
l,2,4-triazole-l-ethanol)l,  in  or  on  the 
imported  raw  agricultural  commodity 
bananas  at  0.1  part  per  million.  This 
tolerance  will  expire  on  [  3  years  after 
the  signature  date  of  the  final  rule]. 
There  are  no  U.S.  registrations  as  of 
Januar\'  31,  1996  for  use  on  bananas. 
!FR  Doc  96-1917  Filed  1-30-96;  8:45  am] 
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40  CFR  Part  300 
[FRL-5403-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Pnorities  List  for 
Uncontrotiec  ►iazardous  Waste  Sites; 
Notice  of  Inter    :     Delete  29th  and 
Mead  Ground  a  ate-  Contamination 
Site  from  re  National  Priorities  List 
(NPL):  Request  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  and 
request  for  comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  the  29th  and  Mead  Ground  Water 
Contamination  Site  in  Wichita. 
Sedgwick  County.  Kansas,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 

Because  of  the  unique  circumstances 
surrounding  the  29th  and  Mead  Ground 
Water  Contamination  Site,  the  Agency 
has  determined  that  no  further  federal 
steps  under  CERCLA  are  appropriate. 
The  Site  will  instead,  in  a  pilot  project, 
be  deferred  to  the  State  of  Kansas  and 
addressed  by  the  Kansas  Department  of 
Health  and  Environment  (KDHE).  EPA 
will  consider  the  effectiveness  and 
efficiency  of  the  Site  cleanup  as  well  as 
the  likelihood  that  a  similarly  favorable 
outcome  could  be  reproduced  elsewhere 
before  determining  whether  such  a 
pohcy  will  be  considered  for  other  sites. 
The  rationale  supporting  this  action  is 
explained  in  the  Basis  for  Intended  Site 
Deletion  section. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  29th  and  Mead 
Ground  Water  Contamination  Site 
should  be  submitted  on  or  before  March 
1,  1996. 

ADDRESSES:  Mail  original  and  three 
copies  of  comments  (no  facsimiles  or 
tapes)  to  Docket  Coordinator, 
Headquarters;  U.S.  Environmental 
Protection  Agency;  CERCLA  Docket 
Office;  (Mail  Code  5201G);  401  M  Street, 
SW;  Washington,  D.C.  20460;  (703)  603- 
8917. 

Comprehensive,  information  on  the 
29th  and  Mead  Groimd  Water 
Contamination  Site  is  maintained  in  the 
public  docket,  which  is  available  for 
public  review  at  the  information 
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repositories  in  three  locations.  Requests 
for  appointments  or  copies  of  the 
background  information  from  the  public 
docket  should  be  directed  to: 
Docket  Coordinator.  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office  (Mail 
Code  5201G):  Crystal  Gateway  «1. 1st 
Floor;  1235  Jefferson  Davis  Highway; 
Arlington.  VA  22202.  Phone:  (703) 
603-9232;  Hours:  9:00  a.m.  to  4:00 
p.m.  Monday  through  Friday 
excluding  Federal  holidays.  (Please 
note  this  is  viewing  address  only.  Do 
not  mail  documents  to  this  address.) 
U.S.  Environmental  Protection  Agency, 
Region  VII;  726  Minnesota  Avenue; 
Kansas  City,  Kansas  66101.  Phone: 
(913)  551-7959.  Hours:  8:00  a.m.  to 
4:30  p.m.  Monday  through  Friday, 
excluding  Federal  holidays. 
Wichita  District  Office:  Kansas 
Department  of  Health  and 
Environment:  130  S.  Market  St.,  Suite 
6050;  Wichita.  Kansas  67202-3802. 
Phone:  (316)  337-0620;  Hours:  8:00 
a.m.  to  5.00  p.m.,  Monday  through 
Friday,  excluding  state  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Site- 
specific  questions  should  be  directed  to 
Kenneth  Rapplean;  U.S.  Environmental 
Protection  Agency:  Region  VII:  726 
Minnesota  Avenue.  Superfund  Division; 
Kansas  City.  Kansas  66101;  Tel.  (913) 
551-7769.  General  questions  should  be 
directed  to  Mary  Ann  Rich;  Office  of 
Emergency  and  Remedial  Response 
(Mail  Code  5204G);  U.S.  Environmental 
Protection  Agency;  401  M  Street,  SW; 
Washington,  D.C.  20460;  Tel.  (703)  603- 
8825. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.    Introduction 

n.     NPL  Deletion  Criteria 

III.  Deletion  Pnxredures 

IV.  Basis  for  the  Intended  Deletion  of  the 
29th  and  Mead  Site  from  the  NPL 

I.  Introduction 

The  Environmental  Protection  Agency 
announces  its  intent  to  delete  the  29th 
and  Mead  Ground  Water  Contamination 
Site  in  Wichita,  Sedgwick  County, 
Kansas  from  the  NPL,  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  this  proposed  deletion. 
EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substances  Superfund 
Response  Trust  Fund  (Fund).  Pursuant 
to  Section  300.425(e)(3)  of  the  NCP.  any 
site  deleted  from  the  NPL  remains 


eligible  for  Fund-financed  Remedial 
Actions  should  future  conditions  at  the 
Site  warrant  such  action.  EPA  will 
accept  comments  concerning  this  Site 
for  thirty  (30)  calendar  days  after 
publication  of  this  Notice  in  the  Federal 
Register. 

Section  II  of  this  Notice  explains  the 
criteria  for  the  deletion  of  this  Site  from 
the  NPL.  Section  III  discusses 
procedures  that  EPA  is  using  for  this 
action.  Section  IV  discusses  how  the 
Site  meets  the  deletion  criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  the  NCP  at  40 
CFR  300.425(e).  sites  may  be  deleted 
from  the  NPL  where  no  hirther  Fund- 
financed  CERCLA  response  action  is 
appropriate.  EPA  typically  considers,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  has  been  met: 
(i)  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;  (ii)  all 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 
(iii)  the  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment,  and  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

In  light  of  the  planned  State  action  in 
this  case,  EPA  finds  that  all  appropriate 
Fund-financed  response  under  CERCLA 
has  been  implemented,  and  no  further 
response  action  by  responsible  parties 
under  CERCLA  is  appropriate.  Deletion 
under  this  approach  does  not  indicate 
that  the  cleanup  has  been  completed, 
but  rather  that  no  further  Superfund 
involvement  is  necessary,  and  that  the 
Agency  expects  the  response  to  be 
completed  under  an  Agreement  between 
the  City  of  Wichita  and  the  Kansas 
Department  of  Health  and  Environment 
(KDHE).  In  the  event  such  res{>onse 
action  is  not  taken  under  KDHE 
oversight.  EPA  retains  the  right  to  take 
further  remedial  action  at  this  site,  and 
to  restore  this  Site  to  the  NPL.  CERCLA 
105(e);  40  CFR  300.425(e)(3). 

III.  Deletion  Procedures 

The  NCP  at  40  CFR  300.425(e) 
specifies  the  procedures  to  be  followed 
in  deleting  sites  from  the  NPL.  It  directs 
that  Notice  and  an  opportunity  to 
comment  must  be  given  before  deleting 
sites  from  the  NPL.  By  this  Notice.  EPA 
intends  to  notify  the  public  of  its 
proposal  to  delete  the  29th  and  Mead 
Ground  Water  Contamination  Site  from 
the  NPL.  and  it  will  accept  comments 
from  the  public  on  this  proposal  for  a 


period  of  thirty  (30)  days  after  the  date 
of  publication  in  the  Federal  Register. 
The  following  procedures  were  used  for 
the  intended  deletion  of  this  Site: 

(1)  EPA  has  recommended  deletion 
and  has  prepared  the  relevant 
documents. 

(2)  The  State  has  concurred  with  the 
proposed  deletion  decision  after 
reviewing  the  deletion  Notice  and 
providing  comments  to  EPA  before  its 
publication  in  the  Federal  Register.  The 
State  reviewed  the  Notice  in  less  than 
the  usual  30  days  allotted  for  such 
review. 

(3)  A  notice  has  been  published  in  a 
major  local  newspaper  and  has  been 
distributed  to  appropriate  Federal,  State, 
and  local  officials,  and  other  interested 
parties. 

(4)  EPA  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  Site  information 
repository. 

Deletion  of  a  site  h'om  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designated  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  in  Section 
n  of  this  Notice,  40  CFR  300.425(e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for  ' 
future  Fund-financed  response  actions. 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision  to  delete,  and  will  address 
them  in  a  Responsiveness  Summary, 
which  EPA  will  place  in  the  docket  for 
this  decision. 

Because  the  deletion  of  this  site 
presents  nationally  significant  issues, 
the  Federal  Register  Notice  proposing  to 
delete  this  Site  from  the  NPL  will  be 
signed  by  the  Assistant  Administrator, 
Office  of  Solid  Waste  and  Emergency 
Response.  The  NPL  will  reflect  any 
deletions  in  the  next  final  rule.  Public 
notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  local  residents  by  Region 

vn. 

IV.  Basis  for  Intended  Site  Deletion 

The  29th  and  Mead  Ground  Water 
Contamination  Site  is  located  in 
northern  Wichita.  Kansas  and  includes 
a  mixture  of  residential,  commercial, 
and  industrial  development.  The  Site  is 
a  ground  water  plume  that  covers 
approximately  1,440  acres.  Among 
contaminants  detected  in  significant 
concentrations  in  the  ground  water  are 
volatile  organic  compounds  (VOCs), 
including  trichloroethylene,  carbon 
tetrachloride,  toluene,  benzene, 
ethylbenzene.  methylene  chloride, 
traAS-  and/ or  cis-1.2-dichloroethylene. 
vinyl  chloride,  and  1,1,1- 


trichloroethane.  The  Site  was  placed  on 
the  NPL  on  February  21,  1990  (55  FR 
6154). 

On  July  30,  1994,  the  City  of  Wichita. 
Kansas,  petitioned  the  Administrator  of 
the  Environmental  Protection  Agency  to 
remove  the  29th  and  Mead  Ground 
Water  Contamination  Site  from  the  NPL, 
in  effect,  by  revising  the  Site's  Hazard 
Ranking  System  (HRS)  score.  On 
November  29, 1994,  EPA  denied  the 
petition,  in  part  because  there  was  no 
reason  to  change  the  HRS  scoring  of  the 
Site. 

The  Agency,  however,  recognizes  that 
legitimate  issues  were  raised  regarding 
the  overall  process  for  Site  cleanup 
developed  by  the  City  and  State,  and 
has  reconsidered  its  decision  not  to 
delete  the  Site  from  the  NPL.  This 
decision  is  not  based  on  any  re- 
evaluation  of  the  Site  or  the  Hazard 
Ranking  System  score  but  rather  on  the 
City's  previous  successful  development 
of  a  strategy  for  cleanup  of  the  Gilbert 
and  Mosley  Site,  a  site  that  was  deferred 
to  the  State,  and  the  expectation  that  the 
City  and  the  State,  through  their 
enforceable  agreement,  can  accomplish 
the  same  results  at  the  29th  and  Mead 
Ground  Water  Contanrination  Site 
without  additional  federal  intervention. 
The  reasoning  for  this  decision  is 
described  below.  EPA  will  use  the 
results  of  this  pilot  project  to  evaluate 
the  efficiency  and  effectiveness  of  the 
Site  cleanup  before  determining 
whether  to  grant  future  deletions  of  final 
NPL  sites  based  on  deferrals  to  states. 

EPA  finds  that,  because  the  City  and 
the  State  have  agreed  to  address  the 
contamination  at  the  29th  and  Mead 
Site,  no  further  response  action  under 
CERCLA  is  necessary  at  this  Site  due  to 
the  following  circumstances: 

First,  Kansas  is  (3ne  of  seven  states  to 
pilot  and  successfully  implement  EPA's 
state  deferral  program.  The  purpose  of 
the  deferral  program  is  to  encourage 
qualified,  interested  States  to  address, 
under  State  laws,  the  large  number  of 
sites  now  in  EPA's  listing  queue, 
thereby  accelerating  cleanup.  Kansas 
has  worked  actively  with  EPA  and 
Potentially  Responsible  Parties  (PRPs)  to 
ensure  successful  cleanup  of  these  sites. 

Second,  the  cleanup  of  the  29th  and 
Mead  Ground  Water  Contamination  Site 
will  be  patterned  after  another  pilot  site. 
Gilbert  and  Mosley,  one  often  sites  that 
was  deferred  to  the  State  prior  to 
proposal  to  the  NPL  under  EPA's 
Superfund  Administrative 
Improvements  Program.  The  City  of 
Wichita,  in  partnership  with  KDHE, 
successfully  developed  a  strategy  for 
cleanup  of  that  site.  Specifically,  the 
City: 


(1)  Entered  into  an  enforceable 
agreement  with  KDHE; 

(2)  Has  secured  agreement  from  one  of 
the  principal  PRPs  at  Gilbert  and 
Mosley  (Coleman  Company)  to  pay  their 
part  of  the  cleanup; 

(3)  Issued  Certificates  of  Release  to 
property  owners  participating  in  the 
cleanup  strategy  which  ensure  that  no 
contribution  suits  will  be  filed  by 
parties  participating  in  the  settlement; 

(4)  Developed  an  agreement  with 
financial  institutions  to  re-establish 
lending  in  the  area,  and  obtained  up- 
front financial  commitments  to  fund  the 
capital  investment  of  the  clean-up  costs 
and  studies  required; 

(5)  Implemented  a  tax  increment 
financing  (TIF)  district  where,  after 
improvements  were  made,  the  higher 
restored  property  values  provided  the 
tax  base  to  pay  for  the  improvements; 
and 

(6)  Established  a  Technical  Advisory 
Committee  and  a  Citizens  Steering 
Committee  to  facilitate  citizen 
involvement; 

(7)  Agreed  to  plan  and  ensure 
implementation  of  a  remedial 
investigation,  remedial  design  and 
cleanup  of  the  site. 

The  City  of  Wichita  received  the  1992 
Ford  Foundation  and  Kennedy  School 
of  Government  Innovations  in  State  and 
Local  Government  Award  for  its  creative 
solutions  to  the  Gilbert  and  Mosley 
Superfund  site.  The  remedial  design  for 
an  interim  groundwater  containment 
and  treatment  system  is  now  being 
developed  pursuant  to  the  Gilbert  and 
Mosley  agreement,  and  the  project  is 
ahead  of  the  schedule  proposed  in  that 
agreement. 

Third,  the  two  sites  are  adjacent  and 
the  principal  PRP  has  been  cooperative 
at  both  sites. 

Fourth,  based  on  this  experience,  EPA 
expects  that  KDHE  and  the  City  of 
Wichita  will  undertake  similar  efforts 
that  will  be  protective  of  human  health 
and  the  environment  at  the  29th  and 
Mead  Ground  Water  Contamination 
Site. 

The  City  of  Wichita  has  now  entered 
into  an  enforceable  agreement  with 
KDHE  under  which  the  City  will  assume 
responsibility  for  funding  and 
developing  a  cleanup  strategy  at  the 
29th  and  Mead  site.  A  copy  of  the 
Agreement  is  available  for  review  at  the 
three  docket  locations  listed  in  the 
ADDRESSES  section  above. 

This  action  is  consistent  with  EPA's 
reinvention  of  environmental  regulation 
to  achieve  the  best  results  at  the  least 
cost  through  emphasis  on  performance- 
based  management.  In  particular,  this 
action  reflects  the  goals  of  the  XL 
Program  (FRL-5197-9;  May  23,  1995)  by 


providing  flexibility  to  replace  current 
requirements  with  alternative  strategies 
that  achieve  better  bottom  line 
environmental  results.  This  action  also 
reflects  the  goals  of  EPA's  community- 
based  environmental- protection 
initiative  by  empowering  state  and  local 
officials  to  better  meet  the  needs  and 
priorities  of  the  communities. 

For  these  reasons  EPA  proposes  to 
delete  the  29th  and  Mead  Ground  Water 
Contamination  Site  from  the  NPL. 

Should  conditions  change  (i.e., 
insufficient  progress  toward  cleanup), 
nothing  shall  preclude  the 
Environmental  Protection  Agency  from 
restoring  this  facility  to  the  NPL  in  the 
future  should  the  Agency  determine, 
after  consultation  with  the  State,  that 
such  listing  will  facilitate  the 
implementation  of  response  actions  in  a 
timely  manner.  Should  that  be  deemed 
necessary  and  EPA  determines  that 
there  is  a  significant  release  from  the 
Site,  the  Agency  may  take  remedial 
action  at  the  site,  and  may  restore  the 
Site  to  the  NPL  without  application  of 
the  HRS  under  40  CFR  300.425(e)(3).^ 

Dated;  December  14. 1995. 
Elliott  P.  Uws, 
Assistant  Administrator. 
IFR  Doc.  96-1715  Filed  1-30-96;  8:45  am) 
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FEDERAL  COMMUNICATION 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  95-177;  FCC  95-^188] 

Biomedical  Telemetry  Devices 

AGENCY:  Federal  Communication 

Commission. 

ACTION:  Proposed  Rule. 

SUMMARY:  By  this  action,  the 
Commission  proposes  to  expand  the 
available  frequencies  and  increase  the 
permitted  power  for  unlicensed 
biomedical  telemetry  devices  operating 
on  VHF  and  UHF  television  channels. 
This  is  in  response  to  apetition  for  rule 
making,  filed  on  December  23,  1994,  by 
the  Critical  Care  Telemetry  Group 
(CCTG).  The  Commission  seeks  to 
provide  reasonable  access  to  additional 
spectrum  to  meet  the  needs  of  CCTG 
and  the  health  care  industry  while 
protecting  existing  television  and  future 
advanced  digital  television  services 
from  potential  interference. 
DATES:  Comments  are  due  on  or  before 
April  16, 1996.  Reply  comments  are  due 
on  or  before  May  16,  1996. 
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(T^   .     .:'„;;-,    s.     OM^-      N   CONTACT; 

A  I  Engineering 

and  Technology,  (202)  418-2456. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar)'  of  the  Commission's  Notice  of 
Proposed  Rule  Making  adopted 
E)ec8mber  5, 1995.  and  released  lanuary 
25.  1996.  The  full  text  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC,  and  also  may  be 
purchased  &x)m  the  Commission's 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW  .  Suite  140, 
Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  By  this  action,  the  Commission 
proposes  to  amend  Part  15  of  the  its 
rules  to  expand  the  available 
frequencies  and  increase  the  permitted 
power  for  unlicensed  biomedical 
telemetry  devices  operating  on  VHF  and 
UHF  television  channels.  We  recognize 
the  need  for  additional  spectrum  for 
biomedical  telemetry  devices  and 
believe  that  TV  spectrum  may  be 
appropriate  for  use  by  biomedical 
telemetry  devices.  We  request  comment 
on  the  extent  to  which  sharing  between 
TV  operations  and  biomedical  devices  is 
feasible.  We  note  that  UHF  channel  37 
(608-614  MHz)  is  reserved  exclusively 
for  the  radio  astronomy  service,  and  we 
seek  comment  on  whether  sharing  this 
spectnun  with  biomedical  telemetry 
devices  is  viable  and/or  preferable  to 
sharing  with  the  television  broadcast 
service.  Additionally,  we  note  that  Land 
Mobile  services  are  authorized  to 
operate  in  parts  of  the  470-512  MHz 
band  in  some  localities,  and  invite 
comment  on  the  ability  of  biomedical 
telemetry  devices  to  share  this  spectrum 
without  creating  or  receiving  harmful 
interference.  We-  seek  comment  on  the 
total  amount  of  spectrum  that  is  needed 
to  support  biomedical  telemetry  devices 
and  whether  there  may  be  a  range  of 
operating  frequencies  that  may  be  more 
favorable  than  others. 

2.  We  note  that  any  effort  to 
accommodate  biomedical  telemetry 
devices  in  TV  spectrum  during  the  DTV 
transition  period  will  require  flexibility 
that  could  include  changing  of  the 
frequency  used  by  an  existing 
biomedical  telemetry  device  to  avoid 
interfering  with  DTV  channels. 
Therefore,  we  propose  that  biomedical 
telemetry  devices  be  designed  to  be 
frequency  selectable  to  operate  over  a 
given  range  of  television  channel 
frequencies.  This  proposal  is  intended 
to  help  avoid  interference  and  minimize 


Lhti  economic  impact  ol  rttquiruig 
biomedical  telemetry  device  users  to 
purchase  new  equipment  due  to 
changes  in  television  frequency  usage 
during  the  DTV  transition  period.  We 
seek  comment  on  this  proposal  and 
whether  devices  should  be  required  to 
implement  a  minimum  number  of 
selectable  charmels.  We  also  propose 
that  biomedical  telemetry  devices  be 
required  to  vacate  existing  TV  spectrum 
that  is  reallocated  to  other  use  as  a 
result  of  the  implementation  of  DTV. 

3.  The  low  operating  field  strength 
allowed  in  the  512-566  MHz  band  does 
not  appear  to  be  adequate  for  a  viable 
service.  We  propose  to  allow  biomedical 
telemetry  devices  to  operate,  as 
proposed  by  CCTG,  at  transmitter  power 
levels  not  to  exceed  5  milliwatts.  We 
note  that  this  power  level  is  considered 
high  compared  to  other  operating  limits 
for  unlicensed  Part  15  devices.  We  seek 
comment  on  the  appropriateness  of  this 
power  level  considering  the  intended 
use  of  these  devices.  The  proposed 
operating  power  necessitates  provisions 
to  protect  the  television  broadcast 
service.  We  propose  to  adopt  the  co- 
channel  separation  requirements 
proposed  by  CCTG. 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Amendatory  Text 

PART  15  of  Title  47  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15  is 
revised  to  read  as  follows: 

Authority:  47  U  S.C.  154(i),  301.  302. 
303(e).  303(f),  303(r),  304  and  307. 

2.  Section  15.209  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

%  15.209    Radiated  emission  limits:  general 
rsqulrements. 


(g)  Perimeter  protection  systems  may 
operate  in  the  54-72  MHz  and  76-88 
MHz  bands  under  the  provisions  of  this 
section.  The  use  of  such  perimeter 
protection  systems  is  limited  to 
industrial,  business  and  commercial 
applications. 

3.  Section  15.241  is  revised  to  read  as 
follows: 


§15.241     Ooer^vor-   '  t^e  bands  ' '4-216 
MHz,  470-606  Mi-ii  afc  ■j'.i-.doe  Mnz. 

(a)  Operation  under  the  provisions  of 
this  section  is  restricted  to  biomedical 
telemetry  devices. 

(b)  Emissions  from  a  biomedical 
telemetry  device  operating  under  the 
provisions  of  this  section  shall  be 
confined  within  a  200  kHz  band  which 
shall  lie  wholly  within  the  frequency 
ranges  of  174-216  MHz,  470-608  MHz 
and  614-806  MHz. 

(c)  The  maximum  peak  transmitter 
output  power  of  any  biomedical 
telemetry  device  operating  under  the 
provisions  of  this  section  shall  not 
exceed  five  (5)  milliwatts.  The  field 
strength  of  emissions  radiated  on  any 
frequency  outside  of  the  specified  200 
kHz  band  shall  not  exceed  150 
microvolts/meter  at  3  meters. 

(d)  Biomedical  telemetry  devices  shall 
be  designed  to  include  a  frequency 
selection  mechanism  that  permits 
selection  or  retuning  of  operating 
frequencies.  Biomedical  telemetry 
devices  must  not  cause  harmful 
interference  to  licensed  TV  broadcast 
stations  or  to  land  mobile  stations 
operating  in  the  470-512  MHz  band.  If 
interference  occurs,  the  device  must 
immediately  cease  operation  on  the 
occupied  frequency.  If  an  alternate 
frequency  meeting  the  requirements  of 
paragraph  (e)  of  this  section  can  be 
found,  the  biomedical  telemetry  device, 
may  be  retuned  to  operate  on  the 
alternate  frequency.  The  user  is 
responsible  for  resolving  any 
interference  that  occurs  subsequent  to 
installation  of  these  devices. 

(e)  Biomedical  telemetry  device 
installers  and  users  must  ensure  that  the 
following  minimum  distance 
separations  are  maintained  between  a 
biomedical  telemetry  device  op>erating 
under  the  provisions  of  this  section  and 
television  broadcast  stations,  authorized 
under  part  73  of  this  chapter,  operating 
within  the  same  channel  bandwidth 
(minimum  distance  separations  vary 
depending  upon  the  frequency  and 
zone,  within  which  the  relevant 
television  station  is  operated,  as 
specified  in  §  73.609  of  this  chapter): 


Frequency 

Zone(s) 

Separa- 
tion 
(km) 

174-216  MHz  band 

1 

107  1 

174-216  MHz  band 
470-806  MHz  band 

II,  Ml  

1,  II,  III  

131.8 
113.2 

(f)  The  marketing  and  the  use  of 
biomedical  telemetry  devices  operating 
under  the  provisions  of  this  section 


UMI 


shall  be  confined  to  hospitals  or  other 
healthcare  facilities. 
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Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AD20 

Endangered  and  T^reate'-'ec  Wiidif^e 
and  Plarts    P'opcsec  Speciai  Rule  ♦or 
theConservatic     '  *ne  Northerr 
Spotted  Owl  on  Non-Feaeras  Lands 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Reopening  of  the  comment 

period  for  the  proposed  special  rule. 

summary:  On  February  17, 1995,  the 
Fish  and  Wildlife  Service  (Service) 
published  a  proposed  special  rule  in  the 
Federal  Register  (60  FR  9484,  February 
17,  1995)  pursuant  to  section  4(d)  of  the 
Endangered  Species  Act  (Act),  to 
replace  the  blanket  prohibitions  against 
incidental  take  of  spotted  owls  with  a 
narrower,  more  tailor-made  set  of 
standards  that  reduce  prohibitions 
applicable  to  timber  harvest  and  related 
activities  on  specified  non-Federal 
forest  lands  in  Washington  and 
California.  The  comment  period  was 
scheduled  to  end  on  January  26, 1996. 
The  intent  of  this  document  is  to  reopen 
the  comment  period  to  March  1,  1996. 
DATES:  The  comment  period  for  written 
comments  is  reopened  until  March  1 , 
1996. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposed  rule  should  be 
sent  to  Mr.  Michael  J.  Spear,  Regional 
Director,  Region  1,  U.S.  Fish  and 
Wildlife  Service,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curt  Smitch,  Assistant  Regional 
Director,  North  Pacific  Coast  Ecoregion, 
3704  Griffin  Lane  SE,  Suite  102, 
Olympia,  Washington  98501  (360/534- 
9330);  or  Mr.  Ron  Crete,  Manager, 
Habitat  Protection  and  Restoration, 
Office  of  Technical  Support-Forest 
Resources,  P.O.  Box  3623,  Portland, 
Oregon  97204-3623  (503/326-6700). 

SUPPLEMENTARY  INFORMATION: 

Background  { 

The  implementing  regulations  for 
threatened  wildlife  generally 
incorporate  the  prohibitions  of  section  9 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act),  for  endangered 
wildlife,  except  when  a  "special  rule" 


promulgated  pursuant  to  section  4(d)  of 
the  Act  has  been  issued  with  respect  to 
a  particular  threatened  species.  At  the 
time  the  northern  spotted  owl,  Strix 
occidentalis  caurina,  was  listed  as  a 
threatened  species  in  1990,  the  Service 
did  not  promulgate  a  special  section 
4(d)  rule  and  therefore,  all  of  the  section 
9  prohibitions,  including  the  "take" 
prohibitions,  became  applicable  to  the 
species.  To  replace  the  blanket 
prohibitions  against  take  of  spotted 
owls,  the  Service  published  a  proposed 
special  rule,  50  CFR  Part  17,  on 
February  17, 1995,  in  the  Federal 
Register,  pursuant  to  section  4(d)  of  the 
Act,  which  proposes  a  narrower,  more 
tailor-made  set  of  standards  that  reduce 
prohibitions  applicable  to  timber 
harvest  and  related  activities  on 
specified  non-Federal  forest  lands  in 
Washington  and  California. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation.- 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 

Dated:  January  25, 1996. 
Curt  Smitch, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Region  I,  Portland,  Oregon. 
[FR  Doc.  96-1829  Filed  1-30-96;  8:45  ami 
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[Docket  No  960123012-6012-01;  i.D. 

011995A: 

RIN  0648-AF78 

Reef  Fish  F  s^ey  of  the  Gulf  of 
Mexico,  Red  Grouper  Size  Limits 

AGENCY:  Ndiiunal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  In  accordance  with  the  Gulf  of 
Mbx>co  Fishery  Management  Council's 
(Council)  proposed  regulatory 
amendment  under  the  framework 
procedure  for  adjusting  management 
measures  of  the  Fishery  Management 
Plan  for  the  Reef  Fish  Resources  of  the 
Gulf  of  Mexico  (FMP),  NMFS  proposes 
to  change  the  minimum  allowable  size 


of  red  grouper,  currently  20  inches  (50.8 
cm),  to  18  inches  (45.7  cm)  for  persons 
not  subject  to  the  bag  limit.  The 
intended  effect  of  this  rule  is  to  facilitate 
harvest  of  the  annual  commercial  quota 
for  the  shallow-water  grouper  complex, 
thereby  achieving  optimum  yield. 
DATES:  Written  comments  must  be 
received  on  or  before  March  1,  1996. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Michael  E.  Justen 
or  Robert  Sadler,  Southeast  Region, 
NMFS,  9721  Executive  Center  Drive  N.. 
St.  Petersburg,  FL  33702. 

Requests  for  copies  of  the  regulatory 
amendment,  which  includes  an 
environmental  assessment  and  a 
regulatory  impact  review,  and  for  copies 
of  a  minority  report  submitted  by  five 
members  of  the  Council,  should  be  sent 
to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  W.  Kennedy 
Boulevard,  Suite  331,  Tampa,  FL 
33609-2486. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Justen  or  Robert  Sadler,  ^13- 
570-5305. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  was 
prepared  by  the  Council  and  is 
implemented  by  regulations  at  50  CFR 
part  641. 

Proposed  Management  Measures 

The  9.8-million  lb  (4.4-million  kg) 
shallow-water  grouper  quota  for  the 
commercial  fishery  has  not  been  taken 
in  recent  years.  The  shallow-water 
grouper  complex  includes  red  grouper, 
which  historically  (1986-91)  comprised 
62  percent  of  the  commercial  catch 
before  the  cxurent  minimum  size  limit 
became  effective  on  February  21, 1990. 
Grouper  fishermen  testifying  to  the 
Council  requested  the  proposed 
reduction  in  the  minimum  allowable 
size  of  red  grouper  from  20  inches  (50.8 
cm)  to  18  inches  (45.7  cm)  for  persons 
not  subject  to  the  bag  limit  to  facilitate 
the  harvest  of  the  quota.  These 
fishermen  also  noted  that  wastage 
occurred  in  the  fishery  from  discarding 
dead  18-  and  19-inch  fish  and  from 
using  undersized  grouper  for  bait. 
Utilization  of  undersized  grouper  for 
bait  is  illegal  since  §  641.7(f)  p'rohibits 
the  possession  of  fish  smaller  than  the 
minimum  size  limit.  Most  of  these 
hidden  sources  of  fishing  mortality 
would  be  counted  against  the  quota 
under  an  18-inch  minimum  size  limit, 
thereby  providing  a  more  accurate 
estimate  of  fishing  mortality. 

The  Council  reviewed  a  red  grouper 
stock  assessment  completed  in 
September  1994  by  the  Southeast 
Fisheries  Science  Center,  NMFS, 
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indicating  that  the  spawning  potential 
ratio  (SPR)  is  above  the  20  percent  level, 
the  threshold  below  which  the  stock 
would  be  considered  overfished.  At  its 
November  1994  meeting,  the  Council 
voted  to  reduce  the  commercial  and 
recreational  minimum  size  limit  for  red 
grouper  to  18  inches  (45.7  cm)  and 
subsequently  submitted  a  regulatory 
amendment  to  NMFS  for  review, 
approval,  and  implementation.  NMFS  ' 
informed  the  Council  that  the  regulatory 
amendment  would  be  held  in  abeyance 
until  the  Council  considered  new 
scientific  information  regarding  the 
eflects  of  the  proposed  change  in  size 
limits  on  the  stock. 

The  Council  accepted  public 
comment  on  the  new  scientific 
information  and  the  red  grouper  size 
limit  issue  in  two  hearings  on  March  9, 
1995.  and  also  at  its  March  13-16, 1995, 
meeting.  After  considering  the  public 
testimony  and  recommendations  of  its 
Stock  Asses.sment  Panel  (S.\P),  and 
Scientific  and  Statistical  Committee 
(SSC),  the  Council  approved  a  red 
grouper  minimum  size  of  20  inches 
(5G.B  cm)  for  the  recreational  sector  and 
18  inches  (45.7  cm)  for  commercial 
settor.  The  Council  subsequently 
submitted  a  revised  regulatory 
amendment  (first  revised)  to  NMFS  for 
review,  approval,  and  implementation. 

On  April  12,  1995,  NMFS  rejected  the 
revised  regulatory  amendment  primarily 
because  of  the  uncertainty  of  the 
impacts  the  reduced  commercial  size 
limit  would  have  on  the  long-term 
productivity  of  the  stock.  Given 
uncertainties  at  that  time  with  the 
available  scientific  information  about 
the  condition  of  the  red  grouf)er 
resource.  NMFS  informed  the  Council 
that  approval  of  the  measure  would 
pose  an  unacceptable  risk  of  allowing 
overfishing. 

The  Council  voted  at  its  meeting  of 
July  17-20,  1995.  in  Key  West.  Florida. 
to  submit  to  NMFS  another  revised 
regulatory  amendment  (second  revised) 
proposing  the  change  in  the  commercial 
minimum  size  limit.  The  Council's 
action  was  based  on  it?  review  of  new 
scientific  information  available  since 
NMFS"  disapproval  of  the  first  revised 
regulatory  amendment.  Also,  the 
Council's  action  was  based  on  a  review 
of  the  new  information  by  its  Scientific 
and  Statistical  Committee  (SSC)  and 
Reef  fish  Stock  Assessment  Panel.  After 
considering  the  new  information,  the 
SSC  withdrew  its  previous  opposition  to 
the  18-inch  size  limit  for  the 
commercial  fishery. 

For  the  second  revised  regulatory 
amendment  that  this  rule  would 
implement,  the  Council  determined  that 
the  less  restrictive  commercial  size  limit 


of  18  inches  (45.7  cm)  is  needed  to 
achieve  harvest  of  red  grouper  at  the 
optimum  yield  level  on  an  annual  basis 
while  ensuring  that  the  SPR  remains 
above  20  percent.  In  addition,  the 
Council  expects  that  movement  of 
fishing  effort  to  nearshore  waters,  where 
smaller  red  grouper  are  more  common, 
will  reduce  operating  costs  in  the 
fishery. 

The  Council's  recommended  changes 
are  within  the  scope  of  the  management 
measures  that  may  be  adjusted  under 
the  FMP's  framework  procedure  referred 
to  at  50  CFR  641.28;  accordingly,  the 
Council's  proposal  is  published  herein 
for  comment.  Consistent  with  the 
framework  procedures,  the  Director. 
Southeast  Region,  NMFS,  will  make  a 
final  decision  regarding  whether  the 
proposed  action  is  consistent  with  the 
objectives  of  the  FMP,  the  National 
Standards  and  other  provisions  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  and  other  applicable 
law  after  considering  the  public 
comment  received  on  the  proposed  rule 
and  regulatory  amendment.  If  this 
decision  is  affirmative,  he  will  approve 
the  regulatory  amendment  and  forward 
an  implementing  final  rule  for 
publication  in  the  Federal  Register. 

Comments  Requested 

Since  the  Council  adopted  the  first 
revised  regulatory  amendment  in  March 
1995,  NMFS  has  received  more  than  200 
comments  from  recreational  and 
commercial  fishermen,  representatives 
of  environmental  interests  groups,  and 
interested  members  of  the  public 
expressing  their  views  about  the 
proposed  minimum  size  reduction  for 
the  Gulf  of  Mexico  commercial  red 
grouper  fishery.  This  rule  invites 
additional  public  comments  on  the 
Council's  proposal.  On  July  20, 1995, 
the  Council  took  final  action  to  adopt 
the  second  revised  regulatory 
amendment.  Those  parties  who  have 
provided  NMFS  with  comments  since 
July  20,  1995,  on  the  appropriate 
commercial  minimum  size  limit  for  red 
grouper  need  not  repeat  their  comments 
during  the  comment  period  on  this  rule. 
NMFS  will  consider  these  earlier 
comments  in  taking  final  action  on  the 
Council's  proposal. 

While  NMFS  is  inviting  comments  on 
all  relevant  aspects  of  the  reduced 
commercial  fishery'  minimum  size  limit, 
comments  are  specifically  invited  on  the 
following  concerns  that  reflect  issues 
raised  by  public  comments  to  date:  (1) 
What  are  the  long-  and  short-term 
economic  and  social  effects  of  the 
proposed  rule  on  the  commercial  and 
recreational  fishing  sectors?  (2)  What  are 
the  possible  conflicts  between  the 


commercial  and  recreational  fishing 
sectors  that  may  resuU  from  having 
different  size  limits  for  each  sector, 
particularly  where  the  smaller  size  limit 
for  the  commercial  fishery  may  result  in 
its  harvesting  more  of  the  resource  than 
in  the  past?  (3)  Is  use  of  an  18-inch 
(45.7-cm)  minimum  size  limit  for  the 
commercial  fishery  consistent  with  the 
Magnuson  Act's  National  Standards  and 
with  the  FMP's  management  objectives, 
particularly  with  FMP  Objective  4  that 
calls  for  minimizing  confiicts  between 
user  groups  of  the  resource  and  with 
Objective  2  (under  FMP  Amendment  8) 
that  calls  for  avoiding,  to  the  extent 
practicable,  the  derby-type  fishing 
season?  (4)  What  are  the  associated 
difficulties  with  enforcing  different 
minimum  size  limits  for  the  commercial 
and  recreational  sectors  and  different 
commercial  fishery  size  limits  for 
Federal  and  adjacent  state  waters  (i.e., 
18  inches  in  the  EEZ  and  20  inches  in 
Florida's  waters)?  NMFS  is  particularly 
interested  in  any  data  or  other  reliable 
information  that  would  substantiate 
public  views  regarding  the  expected 
impacts  of  this  proposal. 

Minority  Report 

A  minority  report  signed  by  five 
Council  members  raises  numerous 
objections  and  concerns  about:  (1) 
Difficulties  of  enforcing  different  red 
grouper  size  limits  for  Federal  and  state 
waters;  (2)  adverse  impacts  in  the 
marketplace  based  on  the  expected 
increased  rate  of  red  grouper  landings; 
and  (3)  inconsistency  with  several  of  the 
Magnuson  Act's  National  Standards  and 
with  the  FMP's  management  objectives. 
Copies  of  the  minority  report  are 
available  (see  ADDRESSES).  If  issued,  a 
final  rule  will  respond  to:  (1)  Comments 
received  by  NMFS  since  July  20,  1995, 
on  the  appropriate  minimum 
commercial  size  limit  for  red  grouper, 
(2)  the  minority  report,  and  (3) 
comments  received  by  NMFS  during  the 
comment  period  on  this  proposed  rule 
and  regulatory  amendment. 

Additional  Measure  Proposed  by  .\.\U  b 

Section  641.4(a)(l)(i)  specifies  that  a 
vessel  permit  is  required  as  a 
prerequisite  to  selling  reef  fish.  NMFS 
proposes  a  revision  of  the  prohibition  at 
§641.7(s)  regarding  the  sale  offish 
without  a  vessel  permit  to  provide  a 
specific  reference  to  §641.4(a)(l)(i)  in 
this  regard. 

Qassification 

This  proposed  rule  has  been 
determined  to  be  not  significant  under 
E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 


Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  thit. 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  it  would  not  reduce  annual 
gross  revenues,  increase  production 
costs  or  Federal  compliance  costs. or 
force  small  business  entities  to  cease 
operation.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  lanuary  2.S  1996. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  641  is  proposed 
to  be  amended  as  follows: 


-..RT  641 


RtrF  FISH  FISHERY  OF 
'MEXICO 


1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §641.7,  paragraph  (s)  is  revised 
to  read  as  follows: 

§641.7    Prohibitions. 

***** 

(s)  Purchase,  barter,  trade,  or  sell,  or 
attempt  to  purchase,  barter,  trade,  or 
sell,  a  reef  fish  harvested  aboard  a  vessel 
for  which  a  valid  permit  has  not  been 
issued,  as  specified  in  §641.4(a)(l)(i),  or 
possessed  under  the  bag  limits,  as 
specified  in  §  641.24(g). 
***** 

3.  In  §641.21,  paragraphs  (a)(2) 
through  (a)(6)  are  revised  and  paragraph 
(a)(7)  is  added  to  read  as  follows: 

§  641 .21    Harvest  limitations. 

(a)  *  '  * 


(2)  Gray,  mutton,  and  yellowtail 
snappers — 12  inches  (30,5  cm)  total 
length. 

(3)  Lane  and  vermilion  snappers — 8 
inches  (20.3  cm)  total  length. 

(4)  Red  grouper — 20  inches  (50.8  cm) 
total  length  for  a  fish  taken  by  a  person 
subject  to  the  bag  limit  specified  in 

§  641.24(b)(3)  and  18  inches  (45.7  cm) 
total  length  for  a  fish  taken  by  a  person 
not  subject  to  the  bag  limit. 

(5)  Nassau,  yellowfin,  and  black 
groupers  and  gag — 20  inches  (50.8  cm) 
total  length. 

(6)  Greater  amberjack — 28  inches 
(71.1  cm)  fork  length  for  a  fish  taken  by 
a  person  subject  to  the  bag  limit 
specified  in  §641. 24(b)(4)  and  36  inches 
(91.4  cm)  fork  length,  for  a  fish  taken  by 
a  person  not  subject  to  the  bag  limit. 

(7)  Black  sea  bass — 8  inches  (20.3  cm) 
total  length. 
***** 
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DFPAqTME^f^  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

ODcxD^j"'ty  for  Designation  in  the 
Sc-"e  >'   !N)  Area  and  the  State  of 
Georgia 

AQ€NCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Schneider  Inspection 
Service,  Inc.  (Schneider),  and  the 
Georgia  Department  of  Agriculture 
(Georgia)  will  end  July  31, 1996, 
according  to  the  Act,  and  GIPSA  is 
asking  persons  interested  in  providing 
official  services  in  the  Schneider  and 
Georgia  areas  to  submit  an  application 
for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  February  28,  1996. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief. 
Review  Branch,  Compliance  Division, 
GIPSA,  USDA.  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-690-2755, 
attention:  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
insp>ection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 


UMI 


and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA"  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Schneider,  main  office  located  in  Lake 
Village,  Indiana,  and  Georgia,  main 
office  located  in  Tifton,  Georgia,  to 
provide  official  inspection  services 
under  the  Act  on  August  1,  1993. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Schneider  and  Georgia  end  on  July 
31. 1996. 

The  geographic  area  presently 
assigned  to  Schneider,  in  the  States  of 
Illinois,  Indiana,  and  Michigan, 
pursuant  to  Section  7(f)(2)  of  the 
USGSA.  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows. 

In  Illinois  and  Indiana: 

Bounded  on  the  North  by  the  northern 
Will  County  line  from  Interstate  57  east 
to  the  Illinois-Indiana  State  line;  the 
Illinois-Indiana  State  line  north  to  the 
northern  Lake  County  line;  the  northern 
Lake,  Porter,  Laporte,  St.  Joseph,  and 
Elkhart  County  lines; 

Bounded  on  the  East  by  the  eastern 
and  southern  Elkhart  County  lines,  the 
eastern  Marshall  County  line; 

Bounded  on  the  South  by  the 
southern  Marshall  and  Starke  County 
lines;  the  eastern  Jasper  County  line 
south-southwest  to  U.S.  Route  24;  U.S. 
Route  24  west  to  Indiana  State  Route  55; 
Indiana  State  Route  55  south  to  the 
Newton  County  line;  the  southern 
Newton  County  line  west  to  U.S.  Route 
41;  U.S.  Route  41  north  to  U.S.  Route 
24;  U.S.  Route  24  west  to  the  Indiana- 
Illinois  State  line;  and 

Bounded  on  the  West  by  Indiana- 
Illinois  State  line  north  to  Kankakee 
County;  the  southern  Kankakee  County 
line  west  to  U.S.  Route  52;  U.S.  Route 
52  north  to  Interstate  57;  Interstate  57 
north  to  the  northern  Will  County  line. 

Berrien,  Cass,  and  St.  Joseph 
Counties,  Michigan. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 


geographic  area,  are  part  of  this 
geographic  area  assignment:  Frick 
Service  and  Farmers  Grain,  both  in 
Winamac,  Pulaski  County,  Indiana 
(located  inside  Titus  Grain  Inspection, 
Inc.'s,  area). 

Schneider's  assigned  geographic  area 
does  not  include  the  export  port 
locations  inside  Schneider's  area  which 
are  serviced  by  FGIS. 

The  geographic  area  presently 
assigned  to  the  State  of  Georgia, 
pursuant  to  Section  7(f)(2)  of  the 
USGSA,  which  may  be  assigned  to  the 
appUcant  selected  for  designation  is  as 
follows: 

The  entire  State  of  Georgia,  except 
those  export  port  locations  within  the 
State  which  are  serviced  by  FGIS. 

Interested  persons,  including 
Schneider  and  Georgia,  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  August 
1.  1996.  and  ending  July  31,  1999. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  January  24,  1996. 

Neil  E.  Porter, 

Director.  Compliance  Division. 

|FR  Doc.  96-1757  Filed  1-30-96;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.012396B] 

Pacific  Fisrev  Maraye'^er  •  Council 
(Council);  Public  Mw    4 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  Salmon 
Technical  Team  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  begin  at  10  a.m. 
on  February  13,  1996.  and  continue 
from  approximately  8  a.m.  to  5  p.m. 
each  day  through  February  16,  1996. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office  in  Portland,  OR. 
Council  address:  Pacific  FiRher\' 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland.  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Salmon  Management  Coordinator; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  a  work  session  of  the  Salmon 
Technical  Team  to  draft  the  1996  stock 
status  report,  "Preseason  I:  Stock 
Abundance  Analysis  for  1996  Ocean 
Salmon  Fisheries."  The  final  report  will 
be  distributed  to  the  public  and 
reviewed  by  the  Council  at  its  March 
meeting  in  Portland.  OR. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  25. 1996. 
Richard  W.  Surdi, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  96-1819  Filed  1-30-96;  8:45  ami 
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P.D.  012396q 

P  I""  'f\c  F'sbe'^  Management  Counci': 
-uDiiC  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  Groundfish 
Management  Team  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
February  20  beginning  at  1  p.m.  and 
may  go  into  the  evening  until  business 
for  the  day  is  completed,  and  on 
February  21  fix)m  8:00  a.m.  until  5:00 
p.m.,  and  on  February  22  from  8:00  a.m. 
until  5:00  p.m. 

iDDBESSES:  The  meeting  will  be  held  at 
the  Pacific  Fishery  Management 
Council,  2130  SW'  Fifth  Avenue.  Suite 
224.  Portland,  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Clock.  Groundfish  Fishery  Management 
Coordinator:  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  is  to 
review  the  Council's  October  1995 
instructions  to  the  team,  review  its 
organization  and  prepare  a  schedule  of 
team  activities  for  1996,  and  elect  a  new 
chair.  The  team  will  review  the  status  of 
the  interim  stock  assessment  for  Pacific 
whiting  and  develop  an  acceptable 
biological  catch  recommendation  for 
1996.  The  agenda  also  includes  reviews 
of  the  inseason  catch  tracking  process 
for  1996.  development  of  a  new  stock 
assessment  process,  management  of 
thornyheads  south  of  Pt.  Conception, 
the  pace  of  open  access  sablefish  and 
thomyhead  landings,  and  status  reports 
on  whiting  and  sablefish  analyses. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

DatPd:  January  25, 1996. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc,  96-1820  Filed  1-30-96;  8:45  ami 
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AGENCY:  National  Telecommunications 

and  Information  Administration  (NTLA) 

Commerce 

ACTION:  Notice  of  public  meeting. 

SUMMAPV:  NTIA  is  convening  a  pubfic 
:  -'.5  on  February  8,  1996,  to  discuss 
U.S.  government  goals  and  objectives  for 
the  upcoming  G-7  Ministerial 
Conference  on  the  Information  Society 
and  Developing  Countries.  The 
Conference  is  scheduled  for  May  13-15, 
1996  in  South  Aft-ica. 

The  public  meeting  will  be  chaired  by 
Larry  Irving,  Assistant  Secretary  of 
Commerce  for  Communications  and 
Information  and  Administrator  of  NTIA. 
The  purpose  of  the  meeting  is  to  brief 
the  public  and  obtain  input  on  U.S. 
government  goals  and  objectives  for  the 
Conference. 

DATES:  The  public  meeting  will  be  held 
from  11  a.m.  to  12  noon  on  Thursday, 
February  8, 1996,  in  Room  4830  at  the 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW  , 
Washington,  DC.  The  main  entrance  on 
14th  Street  between  Pennsylvania  and 
Constitution  Avenues  should  be  used. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Echols,  Senior  Advisor.  NTIA; 
U.S.  Department  of  Commerce,  Room 
4898;  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230. 
Telephone:  202/482-1304;  Fax:  202/ 
482-1865.  E-mail:  eechols@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION:  At  the  G- 
7  Ministerial  Conference  on  the 
Information  Society  held  on  February 
25-26.  1995  in  Brussels,  the  G-7 
Ministers  reached  consensus  on  the 
fundamental  principles  underlying  the 
development  of  the  Global  Information 
Infrastructure  (Gil).  During  this 
Conference,  Executive  Deputy  President 
of  South  Africa,  Mr.  Thabo  Mbeki, 
invited  the  G-7  partners  to  South  Africa 
for  a  telecommunications  ministerial 
conference  on  development  issues. 

Ministers  from  approximately  40 
developed  and  developing  countries, 
including  the  G-7  countries,  are 
expected  to  attend  the  Conference. 
Although  the  Conference  will  be 
conducted  at  the  ministerial  level,  the 
private  sector  is  expected  to  play  an 
important  role.  Preliminary  plans 
indicate  that  the  private  sector, 
government  representatives,  and 
selected  international  organizations  will 
address  the  needs  and  challenges  of  the 
developing  world  through  Conference 
workshops  designed  to  initiate  concrete 
actions.  In  addition,  it  is  expected  that 
the  private  sector  will  have  the 
opportunity  to  demonstrate  the 
potential  of  information  technologies 
and  services  to  address  issues  of  interest 
to  developing  countries  through  a 
technology  exhibition. 

The  United  States  delegation  will  be 
led  by  U.S.  Secretary  of  Commerce 
Ronald  H.  Brown. 

Dated:  January  25. 1996. 
Larry  Irving, 

Assistant  Secretary  of  Commerce  for 

Communications  and  Information. 

[FR  Doc.  96  1815  Filed  1-30-96;  8:45  am) 
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ACTION:  Notice. 


UMI 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  Ckinsumer  Product  Safety 
Commission  requests  comments  on  a 
proposed  request  for  an  extension  of 
approval  of  a  collection  of  information 
from  manufacturers  and  importers  of 
walk-behind  power  lawn  mowers.  This 
collection  of  information  consists  of 
testing  and  recordkeeping  requirements 
in  certification  regulations 
implementing  the  Safety  Standard  for 
Walk-Behind  Power  Lawn  Mowers  (16 
CFR  Part  1205).  The  Commission  will 
consider  all  comments  received  in 
response  to  this  notice  before  requesting 
an  extension  of  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget. 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  April  1, 1996. 
ADDRESSES:  Written  comments  should 
be  captioned  "Walk-Behind  Power 
Lawn  Mowers"  and  mailed  to  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission.  Washington,  D.C. 
20207,  or  delivered  to  that  office,  room 
502.  4330  East  West  Highway,  Bethesda, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  the  collection  of 
information,  or  to  obtain  a  copy  of  16 
CFR  Part  1205.  call  or  write  Nicholas  V. 
Marchica,  Director,  Office  of  Planning 
and  Evaluation,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207:  telephone  (301)  504-0416, 
extension  2243. 

SUPPLEMENTARY  INFORMATION:  In  1979, 
the  Commission  issued  the  Safety 
Standard  for  Walk-Behind  Power  Lawn 
Mowers  (16  CFR  Part  1205)  under 
provisions  of  the  Consumer  Product 
Safety  Act  (CPSA)  (15  U.S.C.  2051  et 
seq.)  to  eliminate  or  reduce  risks  of 
amputations,  avulsions,  lacerations,  and 
other  serious  injuries  which  have 
resulted  from  the  accidental  contact  of 
some  part  of  an  operator's  body  with  the 
rotating  blade  of  a  power  lawn  mower. 
The  standard  contains  performance  and 
labeling  requirements  for  walk-behind 
power  lawn  mowers  to  address  risks  of 
blade-contact  injuries. 

A.  Certification  Requirements 

Section  14(a)  of  the  CPSA  (15  U.S.C. 
2063(a))  requires  manufacturers, 
importers,  and  private  labelers  of  a 
consumer  product  subject  to  a  consumer 
product  Safety  standard  to  issue  a 
certificate  stating  that  the  product 
complies  with  all  applicable  consumer 
product  safety  standards.  Section  14(a) 


of  the  CPSA  also  requires  that  the 
certificate  of  compliance  must  be  based 
on  a  test  of  each  product  or  upon  a 
reasonable  testing  program. 

Section  14(b)  of  the  CPSA  authorizes 
the  Commission  to  'ssue  regulations  to 
prescribe  a  reasonable  testing  program 
to  support  certificates  of  compliance 
with  a  consumer  product  safety 
standard.  Section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b))  authorizes  the 
Commission  to  issue  rules  to  require 
that  firms  "establish  and  maintain" 
records  to  permit  the  Commission  to 
determine  compliance  with  rules  issued 
under  the  authority  of  the  CPSA. 

The  Commission  has  issued 
regulations  prescribing  requirements  for 
a  reasonable  testing  program  to  support 
certificates  of  compliance  with  the 
standard  for  walk-behind  power 
mowers.  These  regulations  also  require 
manufacturers,  importers,  and  private 
labelers  of  walk-behind  power  mowers 
to  establish  and  maintain  records  to 
demonstrate  compliance  with  the 
requirements  for  testing  to  support 
certification  of  compliance.  16  CFR  Part 
1205.  Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of  walk- 
behind  power  mowers  to  protect 
consumers  from  risks  of  injuries 
associated  with  walk-behind  power 
lawn  mowers.  More  specifically,  the 
Commission  uses  this  information  to 
determine  whether  the  mowers  they 
produce  and  import  comply  with  the 
applicable  standard.  The  Commission 
also  uses  this  information  to  obtain 
corrective  actions  if  walk-behind  power 
mowers  fail  to  comply  with  the  standard 
in  a  manner  which  creates  a  substantial 
risk  of  injury  to  the  public. 

The  Orfice  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  requirements  for  walk- 
behind  mowers  under  control  number 
3041-0091.  OMB"s  most  recent 
extension  of  approval  will  expire  on 
March  31, 1996.  The  Commission 
proposes  to  request  an  extension  of 
approval  without  change  for  these 
collection  of  information  requirements. 

B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  75  firms  are  subject  to  the  testing 
and  recordkeeping  requirements  of  the 
certification  regulations.  The 
Commission  staff  estimates  further  that 
the  annual  testing  and  recordkeeping 
burden  imposed  by  the  regulations  on 
each  of  these  firms  on  average  is 
approximately  390  hours.  Thus,  the 
total  annual  burden  imposed  by  the 
certification  regulations  on  all 
manufacturers  and  importers  of  walk- 


behind  power  mowers  is  about  29,250 
hours. 

The  Commission  staff  estimates  that 
the  hourly  wage  for  the  time  required  to 
perform  the  required  testing  and  to 
maintain  the  required  records  is  about 
$12,  and  that  the  annual  total  cost  to  the 
industry  is  approximately  $351,000. 

During  a  typical  year,  the  Commission 
will  expend  approximately  two  weeks 
of  professional  staff  time  reviewing 
records  required  to  be  maintained  by  the 
certification  regulations  for  walk -behind 
power  mowers.  The  annual  cost  to  the 
Federal  government  of  the  collection  of 
information  in  these  regulations  is 
estimated  to  be  $2,800. 

C  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  extension  of 
approval  of  the  collection  of  information 
in  the  certification  and  recordkeeping 
regulations  for  walk-behind  power 
mowers.  The  Commission  specifically 
solicits  information  about  the  hourly 
burden  and  monetary  costs  imposed  by 
the  collection  of  information  on  firms 
subject  to  this  collection  of  information. 
The  Commission  also  seeks  information 
relevant  to  the  following  topics: 

•  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
functions; 

•  Whether  the  information  will  have 
practical  utility  for  the  Commission; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  form  of 
information  technology. 

Dated:  January  25, 1996. 

Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[PR  Doc.  96-1763  Filed  1-30-96;  8:45  am) 

BILLING  CODE  OSS-OI-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Ck>ntrol  No.  9000-0065] 
Clearance  Request  Entitled  Overtime 

AGENCY:  Depaitment  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0065). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Overtime.  A  request  for 
public  comments  was  published  at  60 
FR  54220,  October  20.  1995.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Office,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  of 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000 — 0065,  Overtime,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O'Neill,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  solicitations  normally  do  not 
specify  delivery  schedules  that  will 
require  overtime  at  the  government's 
expense.  However,  when  overtime  is 
required  under  a  contract  and  it  exceeds 
the  dollar  ceiling  established  during 
negotiations,  the  contractor  must 
request  approval  from  the  contracting 
officer  for  overtime.  With  the  request, 
the  contractor  must  provide  information 
regarding  the  need  for  overtime. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,270;  responses  per  respondent.  V,  total 
annual  responses,  1,270;  preparation 
hours  per  response.  .5;  and  total 
response  burden  hours.  635. 


OBTAINING  COPIES  OF  JUSTIFICATIONS: 
Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0065, 
Overtime,  in  all  correspondent 

Dated:  )anuary  22, 1996. 
Beverly  Fayson.  V 

FAR  Secretariat. 
|FR  Doc.  96-1766  Filed  1-30-96;  8:45  ami 

BILLING  CODE  6820-EP-M 

[OMB  Contr-oi  No.  9000-0068] 

Request  tor  PuDIic  Comments 
Regarding  OMB  Clearance  Entitled 
Economic  Price  Adjustment 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0068). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Economic  Price  Adjustment. 
This  OMB  clearance  currently  expires 
on  May  31,  1996. 

DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
i)^:Civ:\  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW.  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0068,  Economic  Price  Adjustment, 
in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  De  Strefano,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

A  fixed-price  contract  with  economic 
price  adjustment  provides  for  upward 
and  downward  revision  of  the  stated 
contract  price  upon  occurrence  of 
specified  contingencies.  In  order  for  the 
contracting  officer  to  be  aware  of  price 


changes,  the  firm  must  provide 
pertinent  information  to  the 
Government.  The  information  is  used  to 
determine  the  proper  amount  of  price 
adjustments  required  under  the 
contract. 

;  B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
7,200;  responses  per  respondent,  1;  total 
annual  responses,  7,200;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  1,800. 

Dated:  January  24, 1996. 
Beverly  Fayson, 
FAB  Secretariat. 
[FR  Doc.  96-1767  Filed  1-30-96;  8:45  ami 

BILLING  CODE  682&-EP-M 

[OMB  Conrol  No.  9000-0069] 

Request  for  Public  Comments 
Regarding  OMB  Clearance  Entitled 
Indirect  Cost  Rates 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OlvlB  clearance  (9000-0069). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  W95  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Indirect  Cost  Rates.  This 
OMB  clearance  currently  expires  on 
May  31, 1996. 

DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets. 
NW.,  Room  4037,  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0069,  Indirect  Cost  Rates,  in  all 
correspondence. 
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FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  PurpoM 

The  contractor's  proposal  of  final 
indirect  cost  rates  is  necessary  for  the 
establishment  of  rates  used  to  reimburse 
the  contractor  for  the  costs  of 
performing  under  the  contract.  The 
supporting  cost  data  are  the  cost 
accounting  information  normally 
prepared  by  organizations  under  sound 
management  and  accounting  practices. 

The  proposal  and  supporting  data  is 
used  by  the  contracting  official  and 
auditor  to  verify  and  analyze  the 
indirect  costs  and  to  determine  the  final 
indirect  cost  rates  or  to  prepare  the 
Government  negotiating  position  if 
negotiation  of  the  rates  is  required 
under  the  contract  terms. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  J  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
9,770;  responses  per  respondent,  J;  total 
annual  respondents,  9,770:  preparation 
hours  per  response,  I:  and  total 
response  burden  hours,  9,770. 

Dated:  January  24. 1996. 
Beverly  Fayson, 
FAR  Secretariat. 
(FR  Doc.  96-1768  Filed  1-30-96;  8:45  am] 

BtLUNO  COOC  S«20-CP-M 

rOMB  Control  No.  9000-0070] 

Reqijdst  for  Public  Comments 
Regarding  0MB  Clearance  Entitled 

1  .tN    es:  Department  of  Defense  (DOD), 
Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (900-0070). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Reg^jlation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 


information  collection  requirement 
concerning  Payments.  This  OMB 
clearance  currently  expires  on  May  31, 
1996. 

DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  18th  &  F  streets, 
NW..  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0070,  Payments,  in  all 
correspondence, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  F.  Olson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  performing  under  Federal 
contracts  must  provide  adequate 
documentation  to  support  requests  for 
payment  under  these  contracts.  The 
documentation  may  range  from  a  simple 
invoice  to  detailed  cost  data.  The 
information  is  usually  submitted  once, 
at  the  end  of  the  contract  period  or  upon 
delivery  of  the  supplies,  but  could  be 
submitted  more  often  depending  on  the 
payment  schedule  established  under  the 
contract  (see  FAR  52.232-1  through 
52.232-11).  The  information  is  used  to 
determine  the  proper  amount  of 
payments  to  Federal  contractors. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minute  for  small  purchases 
and  fixed-price  contracts,  and  30 
minutes  for  T&M  and  Labor  Hour 
contracts  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needRfj,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
80,000:  responses  per  respondent,  120; 
total  annual  responses.  9,600,000: 
preparation  hours  per  response.  .025; 
and  total  response  burden  hours 
240.000. 

Dated:  January  24. 1996. 
Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  96-1769  Filed  1-30-96;  8:45  am) 

B4LUNG  CODE  S820-CP-M 


[OMB  Control  No.  9000-0071] 

Request  for  Public  Comments 
Regarding  CMe   clearance  Entitled 

Price  Rffip»"^Timation 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0071). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Price  Redetermination.  This 
OMB  clearance  currently  expires  on 
May  31. 1996. 

DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS).  18th  &  F  Streets. 
NW,  Room  4037.  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0071,  Price  Redetermination,  in 
all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Fixed-price  contracts  with 
prospective  price  redetermination 
provide  for  firm  fixed  prices  for  an 
initial  period  of  the  contract  with 
prospective  redetermination  at  stated 
times  during  performance.  Fixed  price 
contracts  with  retroactive  price 
redetermination  provide  for  a  fixed 
ceiling  price  and  retroactive  price 
redetermination  within  the  ceiling  after 
completion  of  the  contract.  In  order  for 
the  amounts  of  price  adjustments  to  be 
determined,  the  firms  performing  under 
these  contracts  must  provide 
information  to  the  Government 
regarding  their  expenditures  and 
anticipated  costs.  The  information  is 
used  to  establish  fair  price  adjustments 
to  Federal  contracts. 


B.  Annual  Reporting.;  luinicn 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,500;  responses  per  respondent,  2;  total 
annual  responses,  7,000;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  7,000. 

Dated:  January  24, 1996. 
Beverly  Fayson, 

FAR  Secretariat. 

IFR  Doc.  96-1770  Filed  1-30-96:  8:45  am! 

BILLMO  CODE  6S20-EP-M 


(OMB  Control  No.  9000-0072]  . 

Rt-Ques*  'o'  f'^Di.c  Comments 
Regard^-a  OMB  Clearance  Entttled 
Z'^-^i^ac'  Cost  Pr'pcipies  and 
p'ocedijrps— Automatic  Data 
P'ocessinq  EquiDT^ent  Leasing  Costs 

AGENCIES:  ueparinieiil  ul  Deleiise  lLX)UJ, 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0072). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contract  Cost  Principles  and 
Procedures — Automatic  Data  Processing 
Equipment  Leasing  Costs.  This  OMB 
clearance  currently  expires  on  May  31, 
1996. 

DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW..  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0072,  Contract  Cost  Principles  and 
Procedures — Automatic  Data  Processing 
Equipment  Leasing  Costs,  in  all 
correspondence. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jeremy  F.  Olson,  Ottice  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3221. 

SL  PPIEMEN' 4 RY  INFORMATION: 

\    Purpose 

i  .\K  I  art  31,  Contract  Cost  Principles 
and  Procedures,  contains  cost  principles 
and  procedures  for  (1)  the  pricing  of 
contracts,  subcontracts,  and 
modifications  to  contracts  and 
subcontracts  whenever  cost  analysis  is 
performed;  and  (2)  the  determination, 
negotiation,  or  allowance  of  costs  when 
required  by  a  contract  clause.  However, 
certain  cost  elements  that  are  reviewed 
pursuant  to  this  part  require  supporting 
documentation.  One  of  these  involves  a 
justification  of  automatic  data 
processing  equipment  leasing  costs 
under  FAR  31.205-2.  The  information  is 
used  by  the  contracting  officer  to 
determine  the  allowability  of  a  cost 
element. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  completion, 
including  the  time  for  reviewing 
instruction,  searching  existing  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,172;  responses  per  respondent,  1;  total 
annual  responses,  3,1 72;  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours.  1,586. 

Dated:  January  24, 1996. 
Beverly  Fayson, 
FAR  Secretariat. 
IFR  Doc.  96-1771  Filed  1-30-96;  8:45  am) 

BILUNG  CODE  6S20-EP-M 


[OMB  Control  S3   9000-0035] 

Clearance  Request  Entitsec  Claims  and 
Appeals 

AGENCIES:  Department  of  Defense  (DOD). 
Lrtneral  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0035). 

SUMMARY:  Under  the  provisions  of  the 
1  >i  V  r.s  .;rk  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 


concerning  Claims  and  Appeals.  A 
request  for  public  comments  concerning 
this  burden  estimate  was  published  at 
60  FR  54220,  October  20,  1995.  No 
public  comments  were  received. 

DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comment  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  IBlh  &  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0035,  Claims  and  Appeals,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack  O'Neill,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

It  is  the  Government's  policy  to  try  to 
resolve  all  contractual  issues  by  mutual 
agreement  at  the  contracting  officer's 
level  without  litigation.  Contractor's 
claims  must  be  submitted  in  writing  to 
the  contracting  officer  for  a  decision. 
Claims  exceeding  $100,000  must  be 
accompanied  by  a  certification  that  (1) 
the  claim  is  made  in  good  faith;  (2) 
supporting  data  are  accurate  and 
complete;  and  (3)  the  amount  requested 
accurately  reflects  the  contract 
adjustment  for  which  the  contractor 
believes  the  Government  is  liable. 
Contractors  may  appeal  the  contracting 
officer's  decision  by  submitting  written 
appeals  to  the  appropriate  officials. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
7,500  responses  per  respondent,  20  total 
annual  responses,  250,000  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  150,000. 

Dated;  January  24. 1996. 
Beverly  Fayson, 

FAR  Secretariat.  »-' 

[FR  Doc.  96-1764  Filed  1-30-96;  8:45  am] 
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[OMB  Control  No.  9000-0059] 

Clearance  Request  Entitled  North 
Carolina  Sales  Tax  Certification 

AGENCIES:  Department  of  IDefense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0059). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  North  Carolina  Sales  Tax 
Certification.  A  request  for  public 
comments  was  published  at  60  FR 
54059,  October  19.  1995.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102,  NEOB, 
Washington.  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW.,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0059.  North  Carolina  Sales  Tax 
Certirication.  in  all  correspondence. 
f(M  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  F.  Olson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  North  Carolina  Sales  and  Use  Tax 
Act  authorizes  counties  and 
incorporated  cities  and  towns  to  obtain 
each  year  from  the  Commissioner  of 
Revenue  of  the  State  of  North  Carolina 
a  refund  of  sales  and  use  taxes 
indirectly  paid  on  building  materials, 
supphes,  fixtures,  and  equipment  that 
become  a  part  of  or  are  annexed  to  any 
building  or  structure  in  North  Carolina. 
However,  to  substantiate  a  refund  claim 
for  sales  or  use  taxes  paid  on  purchases 
of  building  materials,  supplies,  fixtures. 
or  equipment  by  a  contractor,  the 
Government  must  secure  from  the 
contractor  certified  statements  setting 
forth  the  cost  of  the  property  purchased 
&6n\  each  vendor  and  the  amount  of 
sales  or  use  taxes  paid.  Similar  certified 
statements  by  subcontractors  must  be 


obtained  by  the  general  contractor  and 
furnished  to  the  Government.  The 
information  is  used  as  evidence  to 
establish  exemption  from  State  and 
local  taxes. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  106; 
responses  per  respondent,  4;  total 
annual  responses,  424;  preparation 
hours  per  response,  .17;  and  total 
response  burden  hours.  72. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0059,  North 
Carolina  Sales  Tax  Certification,  in  all 
correspondence. 

Dated:  lanuary  24.  1996. 
Beverly  Fayson, 
FAR  Secretariat. 
|FR  Doc.  96-1765  Filed  1-30-96;  8:45  ami 

MLLMQ  CODE  ta20-EP-M 

[OMB  Control  No.  9000-0073] 

Request  for  Public  Comments 
Regarding  OMB  Clearance  Entitled 
Advance  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0073). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Advance  Payments.  This 
OMB  clearance  currently  expires  on 
May  31.  1996. 

DATES:  Comment  Due  Date:  April  1. 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 


suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets, 
NW.,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0073,  Advance  Payments,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  F.  Olson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Advance  payments  may  be  authorized 
under  Federal  contracts  and 
subcontracts.  Advance  payments  are  the 
least  preferred  method  of  contract 
financing  and  require  special 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
such  payments  can  be  authorized  (see 
FAR  32.4  and  52.232-12).  The 
information  is  used  to  determine  if 
advance  payments  should  be  provided 
to  the  contractor. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining -the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  1;  total 
annual  responses,  500:  preparation 
hours  per  response,  1:  and  total 
response  burden  hours,  500. 

Dated:  January  29, 1996. 
Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  96-1772  Filed  1-30-96;  8:45  am] 

WLUNQ  COOe  a820-EP-M 

[OMB  Control  No.  9000-0074] 

Request  for  Public  Comments 
Regarding  :  MB  Ciearance  Entitled 
Limitation  of  Costs/Funds 

AGENCIES:  Departent  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0074). 


SuMMaav;  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Limitation  of  Coast/Funds. 
This  OMB  clearance  currently  expires 
on  May  31, 1996. 

DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets. 
NW.,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0074,  Limitation  of  Coast/Funds, 
in  all  correspondenre 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  F.  Olson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3221 

SUPPLEMENTARY  information; 

A.  Purpose 

Firms  performing  under  Federal  cost- 
reimbursement  contracts  are  required  to 
notify  the  contracting  officer  in  writing 
whenever  they  have  reason  to  believe — 

(1)  The  costs  the  contractors  expect  to 
incur  under  the  contracts  in  the  next  fiO 
days,  when  added  to  all  costs  previously 
incurred,  will  exceed  75  percent  of  the 
estimated  cost  of  the  contracts:  or 

(2)  The  total  cost  for  the  performance 
of  the  contracts  will  be  greater  or 
substantially  less  than  estimated.  As  a 
part  of  the  notification,  the  contrsctors 
must  provide  a  revised  estimate  of  total 
cost. 

B    Afinudi  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
63,456;  responses  per  respondent,  1; 
total  annual  responses,  63.456; 
preparation  hours  per  response,  5,  and 
total  response  burden  hours,  31,728. 


Dated:  January  24, 1996. 
Beverly  Fayson, 
f.A/?  Secretariat. 
(FR  Doc.  96-1773  Filed  1-30-96;  8:45  am] 
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rOMB  Control  No  9000-0119] 

Request  for  Pub  ic  Comments 
Regarding  OMB  Clearance  E-ititiec 
Performance  Bond  *or  Other  Than 
Construction  (Standara  Fo.'^m  1418) 

AGENCIES;  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Sp>ace 

Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0119). 

Summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Performance  bond  for  Other 
Than  Construction  (Standard  Form 
1418).  This  OMB  clearance  currently 
expires  on  June  30, 1996. 
DATES:  Comment  Due  Date:  April  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets. 
NW,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-01 19.  Performance  Bond  for  Other 
Than  Construction  (Standard  Form 
1418).  in  all  correspondence. 
FOB  FURTHER  INFOHMATION  CONTACT: 
Mr.  Peter  O  Sucli.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1759. 

SUPPtEMENTABV  lNFOBMfl'K>j- 

A.  Purpos*' 

The  new  Standard  Form  (SF)  1418, 
Performance  Bond  for  Other  than 
Construction,  is  being  proposed  for 
establi.shment.  This  coincides  with  the 
proposed  rule,  FAR  case  91-27, 
providing  a  contract  clause  governing 
performance  bonds  for  other  than 
construction  The  terms  and  conditions 
governing  performance  bonds  for 
'  onstriK  tion  and  other  than 
construction  may  vary.  The  SF  1418  is 


being  created  to  reflect  tiiese  different 
terms  and  conditions. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  5;  total 
annual  responses,  2,500;  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours,  1 ,250. 

Dated:  January  23, 1996. 
Beverly  Fayson, 
FAR  Secretariat. 
[FR  Doc.  96-1774  Filed  1-30-96;  8:45  ami 

BILUNQ  COOC  6820-CP-M 


[OMB  Control  No.  9000-0139] 

Request  for  Public  Comments 
Regarding  OMB  Clearance  Entitled 
Federal  Acquisition  and  Community 
Right-to*Know 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice;  withdrawal. 

SUMMARY:  The  Department  of  Defense, 
General  Services  Administration,  and 
National  Aeronautics  and  Space 
Administration  have  decided  to 
withdraw  a  notice  concerning  Request 
for  Public  Comments  Regarding  OMB 
Clearance  Entitled  Federal  Acquisition 
and  Community  Right-to-Know.  This 
notice  was.published  in  the  Federal 
Register  on  January  24, 1996  (61  FR 
1898). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Beverly  Fayson,  FAR  Secretariat, 
Room  4037,  GS  Building,  Washington, 
DC  20405  (202) 501-4755. 

Dated:  January  25, 1996. 
Beverly  Fsyson, 
FAR  Secretariat. 

IFR  Doc.  96-1887  Filed  1-30-96;  8:45  am] 
WLUNO  COOC  a«2e-Er-M 

[OMB  Control  No.  9000-0031] 

Clearan Ok  -^eouest  Entitled  Contractor 
Use  of  G   vernmer   s..Dply  Sources 

AGENCY:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


(  iH(> 


Federal  Register  /  Vol.  61.  No.  21  /  Wednesday.  January  31,  1996  /  Notices 


Federal  Register  ^  Vol.  61.  No.  21  /  Wednesday,  January  31,  1996  /  Notices 


3381 


UMI 


ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0031). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1P95  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractor  Use  of 
Government  Supply  Sources.  A  request 
for  public  comments  concerning  this 
burden  estimate  was  published  at  60  FR 
54219.  October  20.  1995.  No  public 
comments  were  received. 

DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102.  NEOB, 
Washington.  DC  20503  and  a  copy  to  the 
General  Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets. 
NW,  Room  4037.  Washington.  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0031,  Contractor  Use  of 
Government  Supply  Sources,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3775. 

SUPPLEMENTARY  INFORMATKX: 

A.  Purpose 

When  it  is  in  the  best  interest  of  the 
Government  and  when  supplies  and 
services  are  required  by  a  Government 
contract,  contracting  officers  may 
authorize  contractors  to  use  Government 
supply  sources  in  performing  certain 
contracts.  Contractors  placing  orders 
under  Federal  Supply  Schedules  or 
Personal  Property  Rehabilitation  Price 
Schedules  must  follow  the  terms  of  the 
applicable  schedule.  To  place  orders, 
firms  will  submit  the  initial  FEDSTRIP 
or  MILSTRIP  requisitions  or  the 
Optional  Form  347,  a  copy  of  the 
authorization  to  order,  and  a  statement 
regarding  authorization  to  the  firm 
holding  the  schedule  contract. 

The  information  informs  the  schedule 
contractor  that  the  ordering  contractor  is 
authorized  to  use  this  Government 
supply  source  and  fills  the  ordering 
contractor's  order  under  the  terms  of  the 
Government  contract. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  300; 
responses  per  respondents,  7;  total 
annual  responses,  2,100;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  525. 

Dated:  January  24,  1996. 
Beverly  Fayson, 
FAH  Secretariat. 
[FR  Doc.  96-1888  Filed  1-30-96;  8:45  am] 

BH.LJNO  COM  ••20-CP-M 

[OMB  Control  No.  9000-0032] 

Clearance  Request  Entitled  Contractor 
Use  of  Interagency  Motor  Pool 
Vehicles 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0032). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Contractor  Use  of 
Interagency  Motor  Pool  Vehicles.  A 
request  for  public  comments  concerning 
tliis  burden  estimate  was  published  at 
60  FR  54219,  October  20,  1995.  No 
public  comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
b  irden  estimate  or  any  other  aspect  of 
tills  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB. 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  18th  &  F 
Streets.  NW,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0032.  Contractor  Use  of 
Interagency  Motor  Pool  Vehicles,  in  all 
correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

If  it  is  in  the  best  interest  of  the 
Government,  the  contracting  officer  may 
authorize  cost-reimbursement 
contractors  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services. 
Contractors'  requests  for  vehicles  must 
contain  two  copies  of  the  agency 
authorization,  the  number  of  vehicles 
and  related  services  required  and  period 
of  use,  a  list  of  employees  who  are 
authorized  to  requests  the  vehicles,  a 
listing  of  equipment  authorized  to  be 
serviced,  and  billing  instructions  and 
address. 

A  written  statement  that  the 
contractor  will  assume,  without  the 
right  of  reimbursement  from  the 
Government,  the  cost  or  expense  of  any 
use  of  the  motor  pool  vehicles  and 
services  not  related  to  the  performance 
of  the  contract  is  necessary  before  the 
contracting  officer  may  authorize  cost- 
reimbursement  contractors  to  obtain 
interagency  motor  pool  vehicles  and 
related  services. 

The  information  is  used  by  the 
Government  to  determined  that  it  is  in 
the  Government's  best  interest  to 
authorize  a  cost-reimbursement 
contractor  to  obtain,  for  official 
purposes  only,  interagency  motor  pool 
vehicles  and  related  services,  and  to 
provide  those  vehicles. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimates  as  follows:  Respondents,  70; 
responses  per  respondent,  2;  total 
annual  responses,  140;  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours,  70. 

Dated:  )anuary  24. 1996. 
Beverly  Fayson, 
FAR  Secretariat. 
[FR  Doc.  96-1889  Filed  1-30-96:  8:45  am) 

aiLUNG  COOE  B820-EP-M 


[OMB  Control  No.  9000-0041] 

Clearance  Request  Entitled  Technical 
Proposal— Two-Step  Sealed  Bidding 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0041). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Technical  Proposal — Two- 
Step  Sealed  Bidding.  A  request  for 

Sublic  comments  concerning  this 
urden  estimate  was  published  at  60  FR 
53916,  October  18, 1995.  No  public 
comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037.  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0041,  Technical  Proposal— Two- 
Step  Sealed  Bidding,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  De  Stefano,  Otfice  ot  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Two-step  sealed  bidding  is  a  method 
of  contracting  designed  to  obtain  the 
benefits  of  sealed  bidding  when 
adequate  specifications  are  not 
available.  An  objective  is  to  permit  the 
development  of  a  sufficiently 
descriptive  and  not  unduly  restrictive 
statement  of  the  Government's 
requirements,  including  an  adequate 
technical  data  package,  so  that 
subsequent  acquisitions  may  be  made 
by  conventional  sealed  bidding.  This 
method  is  especially  useful  in 
acquisitions  requiring  technical 
proposals,  particularly  those  for 
complex  items.  It  is  conducted  in  two 
steps: 


(a)  Step  1  consists  of  the  request  for, 
submission,  evaluation,  and  (if 
necessary)  discussion  of  a  technical 
proposal.  No  pricing  is  involved.  The 
objective  is  to  determine  the 
acceptability  of  the  supplies  or  services 
offered.  As  used  in  this  context,  the 
word  "technical"  has  a  broad 
connotation  and  includes,  among  other 
things,  the  engineering  approach, 
special  manufacturing  processes,  and 
special  testing  techniques.  It  is  the 
proper  step  for  clarification  of  questions 
relating  to  technical  requirements. 

(b)  Step  2  involves  the  submission  of 
sealed  price  bids  by  those  who 
submitted  acceptable  technical 
proposals  in  step  1. 

"Th-  requested  information  is  needed, 
in  the  absence  of  adequate 
specifications,  to  develop  a  sufficiently 
descriptive  and  not  unduly  restrictive 
statement  of  the  Government's 
requirements  and  to  determine  the 
acceptability  of  proposals  received.  The 
contracting  officer  evaluates  the 
acceptability  of  the  information 
received,  based  on  the  criteria  in  the 
request  for  proposals. 

B   .Anniiai  Rpjuiriing  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,225:  responses  per  respondent,  1;  total 
annual  responses,  3,225;  preparation 
hours  per  response,  6;  and  total 
response  burden  hours,  25,800. 

Obt  a  1  r>  1  n  o  (  >)  p  i  es  of  J  ustifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0041, 
Technical  Proposal — Two-Step  Sealed 
Bidding,  in  all  correspondence. 

Dated:  )anuary  24,  1996. 
Beverly  Fayson, 

F.\R  Secretariat. 

[FR  Doc.  96-1890  Filed  1-30-96;  8:45  am] 

BILLING  CODE  6e?0-eP-«« 


[OMB  Control  No  9000-^X>44] 

Clearance  Request  Entitlea  BiO/Offer 
Acceptance  Period 

AGENCIES:  Department  of  Defense  (DOD). 
(kiiierai  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0044). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Bid/Offer  Acceptance 
Period.  A  request  for  public  comments 
concerning  this  burden  estimate  was 
published  at  60  FR  53914,  October  18, 
1995.  No  public  comments  were 
received. 

DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  asp>ect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503  and  a  copy  to  the 
General  Services  Administration,  FAR 
Secretariat  (MVRS).  18th  &  F  Streets, 
NW.,  Room  4037,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0044,  Bid/Offer  Acceptance 
Period,  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Pohcy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Bid  acceptance  period  is  the  period  of 
time  from  receipt  of  bids  that  is 
available  to  the  Government  to  award 
the  contract.  This  acceptance  period  is 
normally  established  by  the 
Government.  However,  the  bidder  may 
establish  a  longer  acceptance  period 
than  the  minimum  acceptance  period 
set  by  the  Government  by  filling  in  the 
blank.  There  are  instances  when  the 
Government  is  unable  to  award  a 
contract  within  the  acceptance  period 
due  to  unforeseen  complications.  Rather 
than  incur  the  costly  expense  of 
readvertising.  the  Government  requests 
the  bidder  to  extend  their  bids  for  a 
longer  period  of  time. 

These  data  are  placed  with  the 
respective  bids  and  placed  in  the 
contract  file  to  become  a  matter  of 
record. 


}  iQd 
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B.  Anouai  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minute  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data -needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,220:  responses  per  respondent,  40; 
total  annual  responses,  128,800: 
preparation  hours  per  response,  .017; 
and  total  response  burden  hours,  2,190. 

detaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  0MB  Control  No.  9000-0044.  Bid/ 
Offer  Acceptance  Period,  in  all 
correspondence. 

Dated:  January  24.  1996. 
Beverly  Fayson. 
FAP  Secretariat. 

IFR  Doc.  96-1891  Filed  1-30-96;  8:45  am) 
BcuNocooe  aaso-EPuM 


(0MB  Control  No.  9000-0046] 

Z  e)  ranee  Request  Entitled  Type  of 

Business 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0046). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Type  of  Business.  A  request 
for  public  comments  concerning  this 
burden  estimate  was  published  at  60  FR 
53913,  October  18,  1995.  No  public 
comments  were  received. 

DATES:  Comment  Due  Date:  March  1. 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102,  NEOB, 


VVasnington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  4  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0046,  Type  of  Business,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  proposing  to  provide  supplies 
or  services  to  the  Government  must 
indicate  their  type  of  business  to  ensure 
that  any  subsequent  contracts  contain 
the  proper  provisions  and  clauses.  This 
information  is  used  by  the  Government 
in  preparation  of  the  contract  and  is 
then  placed  in  the  contract  file  and 
becomes  a  matter  of  record. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  minutes  (.07  hr.)  per  response, 
including  the  time  for  reviewing 
instructions,  searching  exiting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
79,397:  responses  per  respondent,  14; 
total  annual  responses,  1,111,558: 
preparation  hours  per  response,  .07:  and 
total  response  burden  hours,  77,810. 

Obtaining  Copies  of  lustificalions 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0046,  Type 
of  Business,  in  all  correspondence. 

Dated:  lanuary  24, 1996. 
Beverly  Fayson, 
FAR  Secretarial. 

[PR  Doc.  96-1892  Filed  1-30-96:  8:45  ami 
BiLUNO  cooc  aaso-EP-M 


[OMB  Control  No.  9000-0047] 

Clearance  Request  Entitled  Place  of 
Performance 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0047). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Place  of  Performance.  A 
request  for  public  comments  concerning 
this  burden  estimate  was  published  at 
60  FR  53913,  October  18,  1995.  No 
public  comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  18th  and  F 
Streets,  NW.,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0047,  Place  of  Performance,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  information  relative  to  the  place 
of  performance  and  owner  of  plant  or 
facility,  if  other  than  the  prospective 
contractor,  is  a  basic  requirement  when 
contracting  for  supplies  or  services 
(including  construction).  This 
information  is  instrumental  in 
determining  bidder  responsibility, 
responsiveness,  and  price 
reasonableness.  A  prospective 
contractor  must  affirmatively 
demonstrate  its  responsibility.  Hence, 
the  Government  must  be  apprised  of 
this  information  prior  to  award.  The 
contracting  officer  must  know  the  place 
of  performance  and  the  owner  of  the 
plant  or  facility  to  (a)  determine  bidder 
responsibility;  (b)  determine  price 
reasonableness;  (c)  conduct  plant  or 
source  inspections;  and  (d)  determine 
whether  the  prosp)ective  contractor  is  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  eligibility  for  awards  and  to 
assure  proper  preparation  of  the 
contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  minutes  per  response. 
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including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
79,397:  responses  per  respondent,  14; 
total  annual  responses,  1,111,558; 
preparation  hours  per  response,  .07;  and 
total  response  burden  hours,  77,810. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0047,  Place 
of  Performance,  in  all  correspondence. 

Dated:  lanuary  24,  1996. 
Beverly  Fayson, 
FAB  Secretariat. 
[FR  Doc.  96-1893  Filed  1-30-96;  8:45  am] 

BILUNO  C006  6820-EP-M 
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C'earance  Peauest  £^t;t)ed  Authorized 
Negotiators 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0048). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Authorized  Negotiators.  A 
request  for  public  comments  concerning 
this  burden  estimate  was  published  at 
60  FR  54058,  October  19,  1995.  No 
public  comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR'Desk 
Officer,  OMB.  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  18'ih  &  F 
Streets  NW.,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0048,  Authorized  Negotiators,  in 
all  correspondence. 


FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SupPlEMEN'a^Y  INFORMATION: 

\    i'Lirpcise 

Firms  offering  supplies  or  services  to 
the  Government  under  negotiated 
solicitations  must  provide  the  names, 
titles,  and  telephone  numbers  of 
authorized  negotiators  to  assure  that 
discussions  are  held  with  authorized 
individuals.  The  information  collected 
is  referred  to  before  contract 
negotiations  and  it  becomes  part  of  the 
official  contract  file. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
61,875:  responses  per  respondent,  8; 
total  annual  responses,  495,000: 
preparation  hours  per  response,  .017; 
and  total  response  burden  hours,  8,415. 

Obtaining  C^opies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0048, 
Authorized  Negotiators,  in  all 
correspondence. 

Dated:  January  24,  1996. 
Beverly  Fayson, 
l-AR  Secretariat. 
[FR  Doc.  96-1894  Filed  1-30-96;  8:45  am] 


[OMB  Control  No.  9000-00561 

Clearance  Bea  -est  E''t;tiea  Report  of 
Shipment 

AGENCIES:  Department  of.Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0056). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 


request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Report  of  Shipment.  A 
request  for  public  comments  was 
published  at  60  FR  54220,  October  20, 
1995.  No  comments  were  received. 

DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102,  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets  NW.,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0056,  Report  of  Shipment,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA,  (202)  501- 
3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Military  (and,  as  required,  civilian 
agency)  storage  and  distribution  points, 
depots,  and  other  receiving  activities 
require  advance  notice  of  large 
shipments  en  route  from  contractors' 
plants.  Timely  receipt  of  notices  by  the 
consignee  transportation  office 
precludes  the  incurring  of  demurrage 
and  vehicle  detention  charges.  The 
information  is  used  to  alert  the  receiving 
activity  of  the  arrival  of  a  large 
shipment. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  250; 
responses  per  respondent,  4;  total 
annual  responses,  1,000;  preparation 
hours  per  response,  .167;  and  total 
response  burden  hours,  167. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0056, 
Report  of  Shipment,  in  all 
correspondence. 
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Dated:  January  24. 1996. 
Hpverly  Fayson, 
FAB  Secretariat 
IFR  Doc  96-1895  Filed  1-30-96:  8:45  ami 

BILLMQ  COOe  ««30-EP-M 


[0M8  Control  No.  9000-0058] 

Clearance  Request  Entitled  Schedules 
for  Construction  Contracts 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0058). 

SUMMAnv:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
com:eming  Schedules  for  Construction 
Contracts.  A  request  for  public 
comments  was  published  at  60  FR 
54058.  October  19,  1995.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  March  1. 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  4  F 
Streets  NW..  Room  4037.  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0058,  Schedules  for  Construction 
Contracts,  in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill,  Office  of  Federal 
Acquisition  Policy.  GSA.  (202)  501- 
3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  construction  contractors  may 
be  required  to  submit  schedules,  in  the 
form  of  a  progress  chart,  showing  the 
order  in  which  the  contractor  proposes 
to  perform  the  work.  Actual  progress 
shall  be  entered  on  the  chart  as  directed 
by  the  contracting  officer.  This 
information  is  used  to  monitor  progress 
under  a  Federal  construction  contract 
when  other  management  approaches  for 
ensuring  adequate  progress  are  not  used. 


B.  Annual  Reporting  Burden 

FHibiic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
2.600;  responses  per  respondent.  2:  total 
annual  responses.  5.20O;  preparation 
hours  per  response.  1;  and  total 
response  burden  hours.  5,200. 

Obtaining  Copies  of  )ustifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4037,  Washington,  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0058. 
Schedules  for  Construction  Contractor, 
in  all  correspondence. 

Dated:  )anuary  24.  1996. 
Beverly  Fayson, 
FAB  Secretariat. 

(FR  Doc.  96-1896  Filed  1-30-96;  8:45  am] 
aiLUNQ  cooc  aa2o-cp-M 

[OMB  Control  No.  9000-0089] 

Clearance  Request  Entitled  Standard 
Form  1444,  Request  for  Auttiorization 
of  Additional  Classification  and  Rate 

AGENCIES:  Department  of  E)efense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0089). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Standard  Form  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate.  A  request  for 
public  comments  was  published  at  60 
FR  54059,  October  19,  1995.  No 
comments  were  received. 

DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 


Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  18th  &  F 
Streets  NW..  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0089,  Standard  Form  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3856. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  regulation  prescribes  labor 
standards  for  federally  financed  and 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  and  Related  Acts 
(DBRA),  as  well  as  labor  standards  for 
nonconstruction  contracts  subject  to  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (CWHSSA). 

The  recordkeeping  requirements  in 
this  regulation,  48  CFR  ch.  1.  section 
22.406,  are  a  restatement  of 
requirements  cleared  under  OMB 
control  numbers  1215-0140.  1215-0149. 
and  1215-0017  for  29  CFR  5.5(a)(l)(i). 
5.5(c).  and  5.15  (records  to  be  kept  by 
employers  under  the  Fair  Labor 
Standards  Act  (FLSA).  29  CFR  516. 
which  is  the  basic  recordkeeping 
regulation  for  all  the  laws  administered 
by  the  Wage  and  Hour  Division  of  the 
Employment  Standards 
Administration). 

48  CFRch.  1.  section  22.406-3. 
implements  the  recordkeeping  and 
information  collection  requirements 
prescribed  in  29  CFR  5.5(a)(l)(iii) 
cleared  under  OMB  control  number 
1215-0140  (also  prescribed  at  48  CFR 
22.406  under  OMB  control  number 
9000-0089).  by  providing  SF  1444, 
Request  for  Authorization  of  Additional 
Classification  and  Rate,  for  the 
contractor  and  the  Government  to  enter 
the  recordkeeping  and  information 
collection  data  required  by  29  CFR 
5.5(a)(l)(ii)  prior  to  transmitting  the  data 
to  the  Department  of  Labor. 

This  SF  1444  places  no  further  burden 
on  the  contractor  or  the  Government 
other  than  the  information  collection 
burdens  already  cleared  by  OMB  for  29 
CFR  5. 

B.  Annual  Reporting  Burden 

There  is  no  burden  placed  on  the 
public  beyond  that  prescribed  by  the 
Department  of  Labor  regulations. 

The  annual  reporting  burden  is 
estimated  as  follows:  Total  annual 
responses,  1;  and  total  response  burden 
hours,  630. 


Obtaining  Copies  of  lustifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
city  OMB  Control  No.  9000-0089. 
Standard  Form  1444,  Request  for 
Authorization  of  Additional 
Classification  and  Rate,  in  all 
correspondence. 

Dated:  January  24,  1996. 
Beverly  Fayson, 
FAB  Secretariat. 
[FR  E)oc.  96-1897  Filed  1-30-96;  8:45  am) 

BILLING  COOE  6S20-CP-M 


[OMB  Control  Nc  9000-0091] 

Clearance  Fiequf^st  Entitied  Anti- 
KiCKbacn.  Procedures 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0091). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Anti-Kickback  Procedures. 
A  request  for  public  comments  was 
published  at  60  FR  54060,  October  19, 
1995.  No  comments  were  received. 
DATES:  Comment  Due  Date:  March  1,    ■ 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102,  NEOB. 
Washington,  DC  20503;  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets  NW..  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0091,  Anti-Kickback  Procedures, 
in  all  correspondenr.^ 
FOR  FURTHER  INFORMATION  CONTACT; 
Mr.  Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPP..EMeN-AHY  iNf^ORMATiON: 
A.  Fu;  post' 

Federal  Acquisition  Regulation  (FAR) 
52.203-7,  Anti-Kickback  procedures. 


requires  that  all  contractors  have  in 
place  and  follow  reasonable  procedures 
designed  to  prevent  and  detect  in  its 
own  operations  and  direct  business 
relationships,  violations  of  section  3  of 
the  Anti-Kickback  Act  of  1986  (41 
U.S.C.  51-58).  Whenever  prime 
contractors  or  subcontractors  have 
reasonable  grounds  to  believe  that  a 
violation  of  section  3  of  the  Act  may 
have  occurred,  they  are  required  to 
report  the  possible  violation  in  writing 
to  the  contracting  agency  or  the 
Department  of  Justice.  The  information 
is  used  to  determine  if  any  violations  of 
section  ^  of  the  Act  have  occurred. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hour  per  completion, 
including  the  timeior  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
2,500:  responses  per  respondent,  1;  total 
annual  responses.  2,500;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  2.500. 

Obtaining  topics  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0091,  Anti- 
Kickback  Procedures,  in  all 
correspondence. 

Dated:  January  24, 1996. 
Beverly  Fayson, 
FAB  Secretariat. 
IFR  Doc.  96-1898  Filed  1-30-96;  8:45  am) 

BILUNG  COOE  SPJO-f  o  *« 


[OMB  Controi  No  900Ci-0101] 

Clearance  Request  Entitled  Drug-Free 
Workplace 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0101). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
requf  «;t  to  review  and  approve  an 


extension  of  a  currently  approved 
information  collection  requirement 
concerning  Drug-Free  Workplace.  A 
request  for  public  comments  was 
published  at  60  FR  54060,  October  19, 
1995.  No  comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0101,  Drug-Free  Workplace,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Public  Law  100-690,  the  Drug-Free 
Workplace  Act  of  1988,  mandates  that: 
(1)  Government  contract  employees 
notify  their  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace;  and  (2) 
Government  contractors,  after  receiving 
notice  of  such  conviction,  must  notify 
the  Government  contracting  officer. 
These  requirements  are  effective  as  of 
March  18,  1989. 

The  information  provided  to  the 
Government  will  be  used  to  determine 
contractor  compliance  with  the 
statutory  requirements  to  maintain  a 
drug-free  workplace. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .17  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  600; 
responses  per  respondent,  1,  total 
annual  responses,  600;  preparation 
hours  per  response,  .17;  and  total 
response  burden  hours,  102. 

Obtaining  Copies  of  Justifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
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cite  OMB  Control  No.  9000-0101.  Drug- 
Free  Workplace,  in  ail  correspondence. 

Dated:  January  24.  1996. 
Beverly  Fayson. 
FAH  Secretariat. 

|FR  Doc.  96-1899  Filed  1-30-96:  8:45  am) 
aiLUNQ  COOC  M30-EIMI 

[OMB  Control  No.  9000-0107] 

Clearance  Request  Entitled  Notice  of 
Radioactive  Materials 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0107). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve' 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Notice  of  Radioactive 
Materials.  A  request  for  public 
comments  was  published  at  60  FR 
54480,  October  24.  1995.  No  comments 
were  received. 

DATES:  Comment  Due  Date:  March  1, 

1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets  NW.,  Room  4037,  Washington, 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0107,  Notice  of  Radioactive 
Materials,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  clause  at  FAR  52.223-7.  Notice  of 
Radioactive  Materials,  requires 
contractors  to  notify  the  Government 
prior  to  delivery  of  items  containing 
radioactive  materials.  The  purpose  of 
the  notification  is  to  alert  receiving 
activities  that  appropriate  safeguards 
may  need  to  be  instituted.  The  notice 
shall  specify  the  part  or  parts  of  the 
items  which  contain  radioactive 


materials,  a  description  of  the  materials, 
the  name  and  activity  of  the  isotope,  the 
manufacturer  of  the  materials,  and  any 
other  information  known  to  the 
Contractor  which  will  put  users  of  the 
items  on  notice  as  to  the  hazards 
involved. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  I  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  5;  total 
annual  responses,  2.500:  preparation 
hours  per  response.  1;  and  total 
response  burden  hours,  2,500. 

Obtaining  Copies  of  lustifications 

Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4037,  Washington.  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0107, 
Notice  of  Radioactive  Materials,  in  all 
correspondence. 

Dated:  January  24,  1996. 
Beverly  Fayson, 
FAR  Secretariat. 
|FR  Doc.  96-1900  Filed  1-30-96;  8:45  am) 

BILUNG  COOE  8820-EP-M 

[OMB  Control  No.  9000-0139] 

Request  for  Public  Comments 
Regarding  OMB  Clearance  Entitled 
Federal  Acquisition  and  Community 
Right-to-Know 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  received 
pursuant  to  the  emergency  processing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13)  (9000- 
0139). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  approved 
pursuant  to  the  emergency  processing 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  This  OMB 
clearance  (9000-0139)  currently  expires 
on  January  31, 1996.  The  requirement 
was  published  in  the  Federal  Register 
as  an  interim  rule  (60  FR  55306,  October 
30.  1995)  and  public  comments  were 
solicited.  One  comment  has  been 
received  to  date.  It  will  be  considered 
along  with  all  substantive  comments  on 
the  rule  in  finalization  of  the  rule. 
DATES:  Comment  Due  Date:  April  1. 
1996. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration 
FAR  Secretariat,  18th  &  F  Streets,  NW. 
Room  4037.  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0139, 
Federal  Acquisition  and  Community 
Right-to-Know,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  De  Stefano,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
1758. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  interim  rule  added  FAR  Subpart 
23.9  and  its  associated  solicitation 
provision  and  contract  clause  which 
implement  the  requirements  of 
Executive  Order  (E.O.)  12969  of  August 
8.  1995  (60  FR  40989,  August  10.  1995), 
"Federal  Acquisition  and  Community 
Right-to-Know,"  and  the  Environmental 
Protection  Agency's  "Guidance 
Implementing  Executive  Order  12969; 
Federal  Acquisition;  Community  Right- 
to-Know;  Toxic  Chemical  Release 
Reporting"  (60  FR  50738,  September  29, 
1995).  The  interim  rule  requires  offerors 
in  competitive  acquisitions  over 
$100,000  (including  options)  to  certify 
that  they  will  comply  with  applicable 
toxic  chemical  release  reporting 
requirements  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (42  U.S.C.  11001-11050)  and  the 
Pollution  Prevention  Act  of  1990  (42 
U.S.C.  13101-13109).  The  rule  does  not 
apply  to  acquisitions  of  commercial 
items  under  FAR  Part  12  or  contractor 
facilities  located  outside  the  United 
States.  This  rule  does  not  apply  to 
subcontractors  beyond  first-tier. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.50  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 


sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents 
(includes  first-tier  subcontractors), 
167,487;  responses  per  respondent,  1; 
total  annual  responses,  167,487; 
prepcu-ation  hours  per  response,  0.50; 
and  total  response  burden  hours, 
83,744. 

ObtaininjjCopifv  of  lustitu  ations 

Requester  may  obtain  copies  of 

justifications  from  the  General  Services 

Administration,  FAR  Secretariat 

(MVRS),  Room  4037,  Washington,  DC 

20405,  telephone  (202)  501-4755.  Please 

cite  OMB  Control  No.  9000-0139. 

Federal  Acquisition  and  Communh*L^  d.  ui-  _■      v."   j      r     .u- 

Right-to-Know,  in  all  correspondence"-^^>^^l'"  """P^T^     r  . 

°^  ^  ciKJection  of  miormation  IS  estima 

Dated:  January  25,  1996. 

Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  96-1902  Filed  1-30-96:  8:45  am] 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein,  Ulhce  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
3775, 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Under  statute,  contractors  may  enter 
into  bankruptcy  which  may  have  a 
significant  impact  on  the  contractor's 
ability  to  perform  its  Government 
contract.  "The  Government  often  does 
not  receive  adequate  and  timely  notice 
of  this  event.  The  subject  contract  clause 
requires  contractors  to  notify  the 
contracting  officer  within  five  days  after 
the  contractor  enters  into  bankruptcy. 

B.  Annual  Reporting  Burden 


[OMB  Control  No  9000-0108] 

Cieri-ance  Request  E.nlitiea 

Ban  K^upt-y 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0108). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Bankruptcy.  A  request  for 
public  comments  was  published  at  60 
FR  54221,  October  20,  1995.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  March  1, 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden. 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102.  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037.  Washington. 
DC  20405.  Please  cite  OMB  Control  No. 
9000-0108,  Bankruptcy,  in  all 
correspondence. 


mated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,000;  responses  per  respondent,  1;  total 
annual  responses.  1,000:  preparation 
hours  per  response,  1:  and  total 
response  burden  hours.  1,000. 

C.  .\nnujl  Recordkeeping  Burden 

The  aruiual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers. 
1,000;  hours  per  recordkeeper,  .25;  and 
•^Ml  TprnrdVfeping  burden  hours.  2.50. 
OBTAINING  COPIES  OF  JUSTIFICATIONS: 
Requester  may  obtain  copies  of 
justifications  from  the  General  Services 
Administration,  FAR  Secretfiiriat 
(MVRS).  Room  4037.  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0108. 
Bankruptcy,  in  all  correspondence. 

Dated  Ianuar>'  26.  1996. 
Beverly  Fayson. 
FAR  Secretariat. 
IFR  Do<    ^6- 1901  Filed  1-30-96;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Advisory  Committee  Notice 
agency:  I  Corps,  Fort  Lewis,  WA. 
ACTION:  Notice  of  open  meeting  . 


SUMMARY:  In  accordance  with  Section 

I0|a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 

mt^Pting 


Name  of  Committee:  Yakima  Training 
Center  Cultural  and  Natural  Resources 
Committee — Policy  Committee. 

Date  of  Meeting:  February  15.  1996. 

Place  of  Meeting:  Yakima  Training 
Center,  Building  266,  Yakima, 
Washington. 

Start  Time  of  Meeting:  1:30  p.m. 

Proposed  Agenda.  After  action  review 
of  Cascade  Sage  95  and  Cultural  and 
Natural  Resources  Management  Plan 
update.  All  proceedings  are  open. 
FOR  FURTHER  INFORMATION  CONTACT; 
Stephen  Hart,  Chief.  Civil  Law.  (206) 
967-0793. 

SUPPLEMENTARY  INFORMATtON:  None. 
Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  96-1825  Filed  1-30-96:  8:45  am] 
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Department  of  ttie  Navy 

Revised  Record  of  Decision  on  the 
Upgrade  of  the  Wastewater  Treatment 
System  at  Marine  Corps  Base,  Camp 
Lejeune,  NC 

Pursuant  to  Sec'icm  102(c)  of  the 
National  Environmental  Policy  Act 
(NEPA),  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announced,  on  August  8, 
1994.  its  decision  to  upgrade  the 
wastewater  treatment  system  at  Marine 
Corps  Base  (MCB)  Camp  Lejeune.  North 
Carolina.  The  upgrade  involves 
removing  three  discharge  points  from 
the  most  nutrient  sensitive  waters  of  the 
upper  New  River,  removing  two 
discharge  points  in  proximity  to  high 
quality  shellfishing  waters  of  the  lower 
New  River,  and  removing  a  discharge 
point  to  the  AtlarMc  Intracpastal 
Waterway  at  Onslow  Beach.  The  first 
phase  requires  construction  of 
approximately  35  miles  of  new 
wastewater  transmission  pipelines,  and 
consolidates  flows  at  an  outfall  located 
in  the  New  River  near  the  existing 
Hadnot  Point  treatment  plant.  Phase  I 
also  includes  construction  of  rapid 
infiltration  system  facilities  at  c3nslow 
Beach  to  handle  120,000  gallons  per  day 
(gpd)  of  wastewater  currently 
discharged  to  the  Atlantic  Intracoastal 
Waterway.  Phases  II  and  in  involve 
construction  of  a  new  1 5  million  gallons 
per  day  (MGD)  advanced  wastewater 
treatment  plant  capable  of  a  high  degree 
of  nutrient  removal,  and  a  new  outfall 
di^ser  pipe  located  about  13  miles 
upstream  from  the  mouth  of  the  New 
River.  The  new  advanced  wastewater 
treatment  plant  will  be  in  operation  by 
December  31.  1998. 
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The  alternative  to  treat  all  base 
effluent  (including  Onslow  Beach 
effluent)  at  a  new  advanced  treatment 
plant  with  discharge  to  the  New  River 
was  identified  as  the  preferred 
alternative  in  the  Draft  Environmental 
Impact  Statement  (DEIS).  In  response  to 
comments  on  the  DEIS,  additional 
analysis  was  undertaken  to  examine 
options  for  land  application  of  Camp 
Lejeune  wastewater.  The 
environmentally  preferred  alternative 
identified  in  the  Final  Environmental 
Impact  Statement  (FEIS)  was  a 
combination  of  a  new  advanced 
wastewater  treatment  facility  located  in 
the  French  Creek  area  of  Camp  Lejeune 
with  discharge  into  the  New  River  and 
a  new  rapid  infiltration  facility  at 
Onslow  Beach. 

In  coordination  with  the  North 
Carolina  Department  of  Environment, 
Health  and  Natural  Resources 
(NCDEHNR),  four  sites  were  initially 
identified  in  the  FEIS  as  candidate  sites 
for  the  Onslow  Beach  rapid  infiltration 
system  facility.  One  site  was  eliminated 
because  of  evidence  of  f)oor  percolation. 
Another  site  had  been  a  disposal  area 
for  dredged  material  from  the  Atlantic 
Intracoastal  Waterway,  and  accordingly 
did  not  possess  subsurface  conditions 
that  allowed  effluent  to  move  at  a 
proper  pace  through  the  soil,  thus  not 
allowing  for  proper  treatment.  The  third 
site  was  located  on  a  narrow  portion  of 
the  island  and  would  impact  the 
seaward  dune  line  and  wetlands.  The 
final  site,  which  was  identified  in  the 
Record  of  Decision  (ROD),  offered  the 
best  conditions,  appeared  to  have 
sufficient  land  area,  and  was  of 
sufficient  elevation. 

Geological  investigations  conducted 
subsequent  to  publication  of  the  ROD 
revealed  that  the  site  selected  for  the 
Onslow  Beach  rapid  infiltration  system 
facility  has  a  high  water  table  and  soils 
not  conducive  to  such  a  facility.  These 
investigations  concluded  that  the  water 
table  of  the  site  selected  occurs  within 
a  few  feet  of  the  surface.  Furthermore, 
modeling  results  indicate  that  effluent 
would  emerge  at  ground  surface  within 
and  around  the  recharge  areas  .in  a 
matter  of  days  after  effluent  application 
began,  resulting  in  failure  of  the  system 
as  defined  by  NCDEHNR.  Therefore, 
based  on  the  failure  criterion  of 
NCDEHNR,  land  disposal  of  treated 
domestic  wastewater  effluent  at  this  site 
is  not  feasible.  Other  areas  of  the  island 
have  characteristics  similar  to  the  four 
sites  investigated.  Therefore,  no  suitable 
sites  are  available  anywhere  on  Onslow 
Beach. 

Because  operation  of  a  rapid 
infiltration  system  at  Onslow  Beach  is 
not  feasible  from  an  engineering 


perspective,  the  Department  of  the  Navy 
announces  its  decision  to  pump  the 
estimated  120,000  gpd  of  effluent  from 
Onslow  Beach  to  the  new  advanced 
treatment  plant.  The  treated  effluent 
will  be  discharged  through  the  new 
diffuser.  Prior  to  completion  of  the  new 
advanced  treatment  plant  and  diffuser, 
the  Onslow  Beach  effluent  will  be 
discharged  at  an  existing  outfall  in  the 
New  River. 

Impacts  of  the  construction  and 
operation  of  the  15  MOD  advanced 
treatment  plant  were  identified  in  the 
ROD  published  on  August  8,  1994.  The 
additional  flow  from  the  Onslow  Beach 
area  is  minimal  in  relation  to  the  plant 
size  (less  than  1%  of  projected  fiows). 
The  design  capacity  of  the  new  plant 
will  remain  at  15  MGD.  Accordingly, 
impacts  discussed  in  the  DEIS  and  FEIS 
of  the  advanced  treatment  plant  will  be 
the  same.  The  discussion  below 
summarizes  the  impact  of  the 
construction  of  the  approximately  5 
miles  of  8  inch  pipeline  required  to 
pump  effluent  from  Onslow  Beach  to 
the  new  plant. 

The  pipeline  will  be  constructed 
generally  along  existing  utility  and  road 
rights-of-way.  The  pipeline  will  be 
submerged  as  it  crosses  the  Atlantic 
Intracoastal  Waterway.  To  minimize 
impacts  on  the  aquatic  environment,  the 
crossing  will  be  accomplished  using 
directional  drilling.  No  tidal  wetland 
areas  adjacent  to  the  Atlantic 
Intracoastal  Waterway  will  be  disturbed 
as  the  directional  drilling  will  tunnel 
beneath  wetland  areas.  Closing  of  the 
Atlantic  Intracoastal  Waterway  will  not 
be  required  during  construction.  All 
necessary  permits  will  be  obtained  from 
the  U.S.  Army  Corps  of  Engineers  prior 
to  construction  of  the  pipeline. 
Construction  will  not  begin  prior  to 
receipt  of  a  concurrence  by  the  North 
Carolina  Division  of  Coastal 
Management  on  the  Marine  Corps 
coastal  consistency  determination. 

The  pipeline  will  require  crossing  a 
freshwater  wetland.  This  crossing  is 
authorized  under  Nationwide  Permit 
Number  12.  The  U.S.  Army  Corps  of 
Engineers  will  be  notified  of  the 
crossing  prior  to  construction. 

The  pipeline  will  generally  follow 
existing  rights-of-way  and  will  follow 
the  contour  of  existing  topography.  The 
pipeline  will  be  buried  and  post 
construction  contours  will  be  returned 
to  their  original  condition.  Some 
compaction  of  soils  and  removal  of 
vegetation  may  occur  creating  a 
potential  for  soil  erosion  impacts. 
However,  compliance  with  erosion  and 
sedimentation  control  regulations  will 
minimize  the  potential  for  impacts. 


Some  minor  clearing  may  be  involved 
resulting  in  minimal  impacts  to 
terrestrial  wildlife.  No  rare  plant  species 
were  located  during  the  survey  of  this 
pipeline  segment.  The  pipeline  will 
pass  near  a  red-cockaded  woodpecker 
colony  along  Sneads  Ferry  Road.  The 
existing  right-of-way  along  Sneads  Ferry 
Road  will  be  used  and  no  impacts  to  any 
existing  cavity  trees  of  foraging  habitat 
will  occur.  No  impacts  due  to 
construction  activities  (e.g.,  noise)  will 
occur  to  this  endangered  species.  The 
U.S.  Fish  and  Wildlife  Service  concurs 
with  this  finding. 

One  archeological  site  was  identified 
along  the  pipeline  corridor  during  a 
Phase  I  archeological  investigation. 
Additional  testing  confirmed  that  this 
site  is  outside  pipline  construction 
boundaries.  Therefore,  pipeline 
construction  will  not  affect  cultural 
resources  listed  or  determined  eligible 
for  listing  on  the  National  Register  of 
Historic  Places.  The  North  Carolina 
Department  of  Cultural  Resources 
concurs  with  this  finding.  Construction 
in  the  vicinity  of  the  site  will  be 
conducted  so  as  to  avoid  ground 
disturbing  activities  outside  of  the 
pipeline  corridor. 

The  Department  of  the  Navy  believes 
that  there  are  no  outstanding  issues  to 
be  resolved  with  respect  to  this  project. 
Questions  regarding  the  Environmental 
Impact  Statement  prepared  for  this 
action  may  be  directed  to  Mr.  Robert 
Warren,  Environmental  Management 
Department,  MCB  Camp  Lejeune,  NC 
28542,  telephone  (910)  451-5003. 

Dated:  January  26, 1996. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy, 

(Installations  and  Facilities). 

IFR  Doc.  96-1818  Filed  1-30-96;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director,  Information 

Resources  Group,  invites  comments  on 

the  proposed  information  collection 

requests  as  required  by  the  Paperwork 

Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before  April  1. 

1996. 

ADDRESSES:  Written  comments  and 

requests  for  copies  of  the  proposed 

information  collection  requests  should 


be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Fridav 

SUPPLEMENTARY  INFORMATION    Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Department  of  Education  (ED) 
provide  interested  Federal  agencies  and 
the  public  an  early  opportunity  to 
comment  on  information  collection 
requests.  The  Office  of  Management  and 
Budget  (OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  :<\\  agency's 
ability  to  perform  its  statutory 
obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  at  the 
beginning  of  the  Departmental  review  of 
the  information  collection.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  &nd  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  ED  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 


Dateci:  lanuary  25,  1996 
Gloria  Parker, 
Director,  Information  Resources  Group. 

(JfTup  ut  I  durational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Federal-State  Cooperative 
system  for  the  collection  of  data  from 
public  libraries  and  their  outlets,  state 
library  agencies  and  public  library 
administrative  entities. 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  57. 
Burden  Hours:  1710. 

Abstract:  The  National  Education 
Statistics  Act  of  1994  mandates  the 
collection  of  data  on  the  condition  and 
progress  of  education  in  the  U.S.  NCES 
is  to  fulfill  this  duty  by  "acquiring, 
compiling,  and  dissemination  statistics 
on  the  condition  of  education  .  .  . 
including  data  on  libraries."  The  Public 
Library  Survey  is  a  national  census  of 
public  libraries  which  provide  a 
national  census  of  libraries  for  each 
state  and  each  individual  library. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  SE  Caseload  Report. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  82 
Burden  Hours:  164 

Abstract:  Vocational  Rehabilitation; 
disabled  persons.  This  form  serves  to 
collect  data  on  severely  disabled  clients 
served  by  State  supported  employment 
services  programs,  as  required  by  sees. 
636  and  13  of  the  Rehabilitation  Act,  as 
amended.  The  RSA  commissioner  must 
collect  and  report  data  on  supported 
employment  clients  served  under  title  I 
and  title  VI,  Part  C,  of  the  Act,  and 
submit  an  annual  report  to  the  President 
and  Congress  within  120  days  each  FY. 
The  affected  public  will  be  82  State 
agencies. 

IFR  Ddf   4ft-l805  Filed  1-30-96;  8:45  ami 

BILUNG  COOe  400(M>1-M 


DEPARTMENT  OF  ENERGY 

Implementation  of  Remeciation 
Technologies  at  the  INEL 

AGENCY:  Department  of  Energy,  Idaho 
Operations  Office. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Department  of 
Energy's  (DOE)  Office  of  Environmental 
Management  through  the  Idaho 
Operations  Office  intends  to  negotiate 
and  award  on  a  noncompetitive  basis. 
Grant  No.  DE-FG07-96ID13420  to  the 
University  of  Idaho,  Idaho  Water 
Institute  (Primary  Grantee).  The  final 
definitive  award  has  an  estimated 
overall  total  value  of  $1.5  Million,  to  be 
funded  100%  by  DOE.  The  efforts  under 
the  grant  will  include  several  proposed 
cooperative  research  projects  at  the 
Idaho  National  Engineering  Laboratory 
(INEL)  to  further  evaluate  and  assess 
geologic,  hydrogeologic  and 
geochemical/biochemical  characteristics 
that  may  enhance  remediation  efforts 
and/or  assist  future  siting  of  waste 
storage  facilities.  These  projects  will 
involve  research  scientists  from  the 
University  of  Idaho,  Boise  State 
University.  Idaho  State  University,  and 
the  Idaho  Geological  Survey  in 
cooperation  with  the  INEL's  Prime 
Contractor,  Lockheed  Idaho 
Technologies  Company  (LITCO). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  L.  HofTer,  Contract  Specialist, 
(208)  526-0014;  U.S.  Department  of  ' 
■  Energy,  Idaho  Operations  Office,  850 
Energy  Drive,  Mail  Stop  1221.  Idaho 
Falls.  Idaho  83401-1563. 

SUPPLEMENTARY  INFORMATION:  The 

anticipated  sole-source  award  is 
ju.stified  in  accordance  with  10  CFR 
600. 7(i).  as  follows: 

(C)  The  applicant  is  a  unit  of  (state) 
government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
government  function  within  the  subject 
jurisdiction,  thereby  precluding  DOE 
provision  of  support  to  another  entity, 
and  (D)  The  applicant  has  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications.  The  Statutory  Authority 
for  the  new  award  are  Public  Laws  95- 
224  and  97-258. 

Procurement  Request  Number:  07- 
96ID13420.000 

Dated:  lanuary  24. 1996. 
R.  ]eSrey  Huyies, 

Director,  Procurement  Services  Division. 
[FR  Doc.  96-1921  Filed  1-30-96;  8:45  ami 
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Bo    -leville  Power  Administration 

Notice  of  Availability  of  Record  of 
Decision  for  Short-Term  Marketing  and 
Operating  Arrangements 

AGENCY:  Bormeville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  BPA  has  decided  to  enter  into 
short-term  marketing  and  operational 
arrangements  in  order  to  participate 
continuously  in  the  open  electric  power 
market.  These  arrangements  would 
enable  BPA  to  achieve  the  best 
reliability  and  expected  economic 
outcome,  as  well  as  to  best  meet  its 
environmental  responsibilities,  given 
diverse  market  conditions.  This 
decision  would  support  power  cost 
control,  enhance  BPA  competitiveness, 
and  provide  public  benefits.  The 
amount  of  hydropower  available  to  BPA 
will  be  defined  by  the  System  Operation 
Review,  a  separate  process  underway  to 
determine  future  hydro  operations.  The 
decision  documented  in  this  ROD  is  a 
direct  application  of  BPA's  earlier 
decision  to  use  a  market-driven 
approach  for  participation  in  the 
increasingly  competitive  electric  power 
market. 

This  notice  announces  the  availability 
of  the  ROD  tn  enter  into  these  short-term 
contractual  arrangements.  This  decision 
is  consistent  with  BPA's  Business  Plan, 
the  Business  Plan  Environmental  Impact 
Statement  (BP  EIS)  (DOE/EIS-0183, 
June  1995)  and  the  Business  Plan  ROD 
(August  15.  1995). 

ADDRESSES:  Copies  of  this  ROD.  the  BP 
EIS.  and  the  Business  Plan  ROD  may  be 
obtained  by  calling  BPA's  loll-free 
document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Katherine  S.  Pierce.  Environmental 
Specialist,  ECN.  Bonneville  Power 
Administration.  P.O.  Box  3621, 
Portland.  Oregon.  97208-3621.  phone 
number  (503)  230-3962,  fax  number 
(503) 230-5699. 

Issued  in  Portland.  Oregon,  on  January  22. 
1996 

Randall  W.  Hardy. 

Administrator  and  Chief  Executive  Officer. 
|FR  Doc.  96-1922  Filed  1-30-96;  8:45  am) 

BILLING  CODE  B450-01-P 


UMI 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Electric  and  Magnetic  Field  Effects 
Research  and  Public  Inionnation 
Dissemination;  Solicitation  for  Non- 
Federal  Financial  Contributions  for 
Fiscal  Year  1996 

AGENCY:  U.  S.  Department  of  Energy 

(DOE). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
today  solicits  financial  contributions 
from  non-Federal  sources  to  at  least 
match  $3,835,000  in  Federal  funding,  in 
support  of  the  national,  comprehensive 
Electric  and  Magnetic  Fields  (EMF) 
Research  and  Public  Information 
Dissemination  Program,  described  in  the 
Notice  of  Intent  to  Solicit  Non-Federal 
Contributions,  published  November  9, 
1993  (58  FR  59461).  The  Department  of 
Energy  has  responsibility  for  program 
administration,  engineering  research 
and  the  dissemination  of  relevant 
information  to  the  public.  The  National 
Institute  of  Environmental  Health 
Sciences  directs  research  on  possible 
health  effects  of  exposure  to  electric  and 
magnetic  fields  and  will  disseminate 
health  information  to  the  public. 
Section  2118  of  the  Energy  Policy  Act  of 
1992  (42  U.S.C.  13475)  requires  the 
Department  of  Energy  to  solicit  funds 
from  non-Federal  sources  to  offset  at 
least  50  percent  of  the  total  funding  for 
all  activities  under  this  program. 
Section  2118  also  precludes  the 
Department  of  Energy  from  obligating 
funds  for  program  activities  in  any  fiscal 
year  unless  funds  received  from  non- 
Federal  sources  are  available  in  an 
amount  at  least  equal  to  50  percent  of 
the  amount  appropriated  by  Congress. 
Appropriations  for  expenditure  under 
section  2118  have  been  enacted  under 
the  Energy  and  Water  Development 
Appropriations  Act,  1996  (Pub.  Law 
104-46)  in  the  amount  of  $3,835,000  for 
fiscal  year  1996. 

DATES:  Non-Federal  contributions  are 
requested  as  soon  as  possible  in  order  to 
implement  the  fiscal  year  1996  program 
in  a  timely  manner.  No  portion  of  the 
$3,835,000  in  appropriated  funds  may 
be  expended  for  fiscal  year  1996 
program  activities  until  DOE  has 
received  from  non-Federal  sources  at 
least  the  aggregate  sum  of  $1,917,500. 
ADDRESSES:  Contributions  are  to  be  in 
the  form  of  a  check  (wire-transfers 
acceptable  from  our  main  contributors) 
payable  to  "U.S.  Department  of  Energy" 
and  should  include  the  following 
annotation:  "For  EPAct  2118,  EMF 
Program."  Contributions  are  to  be 
mailed  to:  U.S.  Department  of  Energy, 


Office  of  Headquarters  Accounting 
Operations,  Fiscal  Operations  Division, 
CR-54,  P.O.  Box  500.  Germantown,  MD 
20875-0500. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roland  E.  George.  Utility  Systems 
Division,  EE-141,  U.  S.  Department  of 
Energy,  Washington,  E)C  20585, 
telephone  (202)  586-9398. 

Issued  in  Washington,  DC,  on  )anuary  26, 
1996. 

Christine  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

[FR  Doc.  96-1923  Filed  1-30-96;  8:45  am] 

BILUNG  CODE  64S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL96-1 6-000  ,  et  al.] 

Public  Service  Company  of  New 
Mexico,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

lanuary  24. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EL96-16-0001 

Take  notice  that  on  October  30,  1995, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Request  for 
Waiver  of  Certain  Provisions  of  the  Fuel 
and  Purchased  Economic  Power 
Adjustment  Clauses  and  the  Refund 
Requirements  Under  Suspension  Orders 
Regulations,  in  association  with  a  recent 
FERC  Audit  Recommendation.  In  the 
Request,  PNM  seeks  such  waivers  of  the 
Commission's  Regulations,  as  are  or 
may  be  necessary  to  accommodate  its 
past  efforts  to  refund  to  its  firm- 
requirements  wholesale  customers 
certain  refunds  received  from  the 
Department  of  Energy  (DOE)  for  over 
collection  (by  DOE)  of  charges  for  spent 
nuclear  fuel  disposal  costs.  PNM  also 
seeks  approval  of  the  methodology 
employed  to  make  these  refunds,  as  well 
as,  approval  of  PNM's  plan  to  correct  an 
error  detected  in  its  refund 
methodology.  PNM  states  that  this 
Request  is  being  made  in  order  to 
comply  with  a  FERC  audit 
recommendation  made  in  accordance 
with  the  FERC  audit  of  PNM  Books  and 
Records  covering  the  period  1/1/90 
through  12/31/93,  Docket  No.  FA94-21- 
000.  PNM  states  that  the  firm- 
requirements  wholesale  customers 
affected  by  this  request  include  City  of 
Gallup,  New  Mexico,  City  of 
Farmington,  New  Mexico,  Texas-New 
Mexico  Power  Company  and  Plains 


Electric  Generation  and  Transmission 
Cooperative  Inc. 

Comment  date:  February  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  JEB  Corporation  National  Power 
Management  Company,  K'l'M,  Inc  ,  K 
Power  Company,  Power  Cieannshouse, 
Inc.,  Stalwart  Power  Company   and 
VTEC  Energy  Inc. 

(Docket  Nos.  ER94-1 432-005,  ER95-192- 
005,  ER95-640-003,  ER95-792-001 ,  ER95- 
914-003.  ER95-1 334-001,  and  ER95-1855- 
001  (not  consolidated)! 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  December  8, 1995,  JEB 
Corporation  filed  certain  information  as 
required  by  the  Commission's 
September  8,  1994  order  in  Docket  No. 
ER94-1432-000. 

On  January  5,  1996.  National  Power 
Management  Company  filed  certain 
information  as  required  by  the 
Commission's  January  4,  1995  order  in 
Docket  No.  ER95-1 92-000. 

On  January  11, 1996  ICPM,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  March  31, 1995  order  in 
Docket  No.  ER95-640-000. 

On  December  11,  1995,  K  Power 
Company,  Inc.  filed  certain  information 
as  required  by  the  Commission's  June 
19, 1995,  order  in  Docket  No.  ER95- 
792-000. 

On  January  17, 1996,  Power 
Clearinghouse,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  May  11, 1995,  order  in 
Docket  No.  ER95-914-000. 

On  January  11, 1996,  Stalwart  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  August 
18.  1995,  order  in  Docket  No.  ER95- 
1334-000. 

On  January  18, 1996,  VTEC  Energy 
Inc.  filed  certain  information  as  required 
by  the  Commission's  November  6, 1995, 
order  in  Docket  No.  ER95-1855-000. 

3.  Citizens  Utilities  Company 

[Docket  No.  ER95-1 586-0021 

Take  notice  that  on  January  2, 1996, 
Citizens  Utilities  Company  tendered  for 
filing  revised  tariff  pages  in  the  above- 
referenced  docket  in  compliance  with 
the  Commission's  order  issued  on 
November  30,  1995  in  Docket  No.  ER95- 
1586-000.  In  addition,  on  January  3, 
1996,  Citizens  Utilities  Company 
submitted  a  Certificate  of  Service  to  its 
January  2, 1996  filing  in  this  docket. 


Comwent  date:  February  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Company 

[Docket  No.  ER96-753-0O0] 

Take  notice  that  on  January  4, 1996, 
i'ECO  Energy  Company  (PECO), 
tendered  for  filing  as  an  initial  Rate 
Schedule  an  Agreement  for  Installed 
Capacity  Credit  Transactions  between 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  and  PECO  dated 
December  28, 1995.  This  contract  sets 
forth  the  terms  under  which  PECO  will 
sell  PJM  installed  capacity  credits  to 
PSE&G.  In  order  to  maximize  the 
economic  advantages  to  both  PSE&G 
and  PECO,  PECO  requests  that  the 
Commission  waive  its  customary  notice 
period  and  permit  this  Agreement  to 
become  effective  January  8,  1996. 

Copies  of  the  filing  have  been  sent  to 
PSE&G  and  the  Pennsylvania  Public 
Utility  Commission. 

Cornment  dafe;  February  7,  1996.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER96-755-OO0[ 

Take  notice  that  on  January  4,  1996, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Hoosier 
Energy  Rural  Electric  Cooperative,  Inc. 
and  Virginia  Power,  dated  December  1, 
1995,  under  the  Power  Sales  Tariff  to 
Eligible  Purchasers  dated  May  27,  1994. 
Under  the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  imder  the  rates,  terms 
and  conditions  of  the  Power  Sales  Tariff 
as  agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  February  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Washineton  Water  Power 
Company 

[Docket  No.  ER96-756-0001 

Take  notice  that  on  January  4, 1996. 
The  Washington  Water  Power  Company 
(WWfP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  18  CFR  35.13,  two  signed 
service  agreements  under  FERC  Electric 
Tariff  Volume  No.  4  with  Eastex  Power 
Marketing,  Inc.  and  Energy  Services, 


Inc.  Also  submitted  with  this  filing  is  a 
Certificate  of  Concurrence  for  each 
company  with  respect  to  exchanges. 
WWP  requests  waiver  of  the  prior  notice 
requirement  and  requests  an  effective 
date  of  February  1 ,  1996. 

Comment  date:  February  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-757-0O01 

Take  notice  that  on  January  4, 1996, 
UtiliCorp  United  Inc.,  tendered  for  filing 
on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Northern  Indiana  Public 
Service  Company.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  WestPlains 
Energy-Kansas  to  Northern  Indiana 
Public  Service  Company  pursuant  to  the 
tariff. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  February  7, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc. 

[Docket  No.  ER96-758-0001 

Take  notice  that  on  January  5, 1996, 
UtiliCorp  United,  Inc.,  tendered  for 
filing  on  behalf  of  its  operating  division, 
Missouri  Public  Service,  a  Service 
Agreement  undei  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  10,  with  Louis  Dreyfus  Electric 
Power  Inc.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  Missouri  Public  Service  to 
Louis  Dreyfus  Electric  Power  Inc. 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  Heartland 
Energy  Services  to  Missouri  Public 
Service  pursuant  to  Louis  Dreyfus 
Electric  Power  Inc.  's  Rate  Schedule  No. 
1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Louis 
Dreyfus  Electric  Power  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  February  7.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  UtiliCorp  United  Inc. 

(Docket  No.  ER96-759-0001 

Take  notice  that  on  January  5,  1996, 
UtiliCorp  United  Inc.  tendered  for  filing 
on  behalf  of  its  operating  division. 
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WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 
FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Louis  Dreyfus  Electric 
Power  Inc.  The  Service  Agreement 
provides  for  the  sale  of  capacity  and 
energy  by  WestPlains  Energy-Kansas  to 
Louis  Dreyfus  Electric  Power  Inc. 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  Heartland 
Energy  Services  to  WestPlains  Energy- 
Kansas  pursuant  to  Louis  Dreyfus 
Electric  Power  Inc."s  Rate  Schedule  No. 
1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Louis 
Dreyfus  Electric  Power  Inc. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  February  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Montana  Power  Company 

[Docket  No.  ER96-760-OOOI 

Take  notice  that  on  December  21, 
1995,  The  Montana  Power  Company 
(Montana),  tendered  with  the  Federal 
Energy  Regulatory  Commission,  as  an 
informational  filing,  an  executed  copy 
of  Montana  Rate  Schedule  FERC  No. 
224.  a  Firm  Transmission  Agreement 
Between  Montana  and  Western  Area 
Power  Administration  (Western). 

A  copy  of  the  filing  was  served  upon 
Western. 

Comment  date:  February  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Idaho  Power  Company 

[Docket  No.  ER96-761-000I 

Take  notice  that  on  January  5,  1996, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  revised  exhibits 
regarding  capacity  demands  with  retard 
to  the  following  wholesale  and/or 
transmission  agreements:  Agreement  for 
Supply  of  Power  and  Energy  with 
UAMPS,  dated  February  10,  1988;  IPC's 
Agreement  for  Supply  of  Power  and 
Energy  with  Washington  City,  Utah, 
dated  July  6,  1987;  IPC's  Agreement  for 
Supply  of  Power  and  Energy  with  Sierra 
Pacific  Power  Company,  dated  October 
30,  1989;  IPC's  Transmission  Services 
Agreement  with  the  City  of  Seattle,  City 
Light  Department,  dated  January  1, 
1988;  and  Bonneville  Power 
Administration  Service  Agreement, 
dated  June  6, 1989  and  Oregon  Trail 
Electric  Consumers  Cooperative,  dated 
December  21,  1990. 

Comment  date:  February  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  New  York  Power  Pool 

(Docket  No.  ER96-762-0001 

Take  notice  that  on  January  5,  1996, 
the  Member  Systems  of  the  New  York 
Power  Pool  (NYPP).  tendered  for  filing 
a  rate  schedule  for  coordinated  service 
with  Enron  Power  Marketing,  Inc. 
(EPMI).  The  rate  schedule  would  enable 
the  Member  Systems  of  NYPP  to  enter 
into  purchases  and  sales  of  specified 
services,  including  economy  energy 
transactions,  with  EPMI.  Included  with 
the  filing  was  a  certificate  of 
concurrence  signed  by  EPMI.  NYPP 
requested  an  effective  date  of  December 
15,  1995,  and  accordingly,  requested 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  on 
EPMI  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  February  7.  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  City  of  College  Station,  Texas 

(Docket  No.  TX96-2-0001 

Take  notice  that  on  January  18,  1996, 
the  City  of  College  Station  amended  its 
December  1,  1995  filing  filed  in  the 
above-referenced  docket. 

Comment  date:  February  7,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Sierra  Pacific  Power  Company  v. 
PacifiCorp 

(Docket  No.  EL96-23-O001 

Take  notice  that  on  December  8,  1996, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  a  complaint  against 
PacifiCorp  to  establish  a  refund  effective 
date  with  respect  to  rates  PacifiCorp 
charges  pursuant  to  FERC  Rate  Schedule 
258  and  267,  which  are  two  PacifiCorp 
contracts  with  Sierra  for  wholesale 
power  sales  service. 

Comment  Date:  February  23,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  also  be  due  on  or  before 
February  23,  1996. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  9&-1807  Filed  1-30-96;  8:45  am) 

BILUNO  CODE  6717-01-P 


[Docket  No.  ER96-742-000,  et  al.] 

Wisconsin  Public  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  23, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER96-742-0001 

Take  notice  that  on  January  2,  1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an 
amendment  to  its  February  22,  1993, 
Agreement  with  the  City  of  Marshfield 
concerning  the  ownership  and  operation 
of  combustion  turbine  generation.  The 
amendment  implements  a  revision  to 
the  capacity  rating  of  the  West  Marinette 
Unit. 

Wisconsin  Public  Service  requests 
waiver  of  the  Commission's  Regulations 
to  permit  the  amendment  to  become 
effective  on  January  1,  1996. 

Comment  date:  February  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER96-743-000J 

Take  notice  that  on  January  2,  1996. 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  December  4,  1995, 
between  KCPL  and  Cenergy,  Inc. 
(Cenergy).  KCPL  proposes  an  effective 
date  of  December  4,  1995;  and  requests 
waiver  of  the  Commission's  notice 
requirement.  This  Agreement  provides 
for  the  rates  and  charges  for  Non-Firm 
Transmission  Service  between  KCPL 
and  Cenergy. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  which  were  conditionally 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER94-1045-000. 

Comment  date:  February  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Duquesne  Light  Company 

(Docket  No.  ER96-746-0001 

Take  notice  that  on  January  2, 1996, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  July  28,  1995 
with  Electric  Clearinghouse,  Inc.  (ECI) 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  ECI  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of  July 
28,  1995  for  the  Service  Agreement. 

Comment  date:  February  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER96-747-0001 

Take  notice  that  on  December  18, 
1995  Minnesota  Power  &  Light 
Company  tendered  for  filing  a  signed 
Service  Agreement  with  LG&E  Power 
Marketing  Inc.,  under  its  Wholesale 
Coordination  Sales  Tariff  to  satisfy  its 
filing  requirements  under  this  tariff. 

Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Public  Service 
Corporation 

jDocket  No.  ER96-748-0001 

Take  notice  that  on  January  3,  1996, 
Wisconsin  Public  Service  Corporation 
(WPSC),  filed  to  close  its  T-1 
Transmission  Service  Tariff  to  new 
service  requests. 

Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pennsylvania  Power  Companv 

(Docket  No.  ER96-749-000  j 

Take  notice  that  on  January  3, 1996, 
Pennsylvania  Power  Company  (Perm 
Power),  tendered  for  filing,  in 
unexecuted  form,  a  transmission, 
distribution  and  partial  requirements 
service  agreement  and  related  rate 
schedule,  pursuant  to  which  Penri 
Power  proposes  to  provide  service  to  the 
Borough  of  Zelienople,  Pennsylvania 
(Zelienople).  Penn  Power  requests  that 
the  arrangement,  although  unexecuted 
by  Zelienople,  be  placed  into  effect  on 
January  5, 1996  in  order  to  allow 
Zelienople  to  begin  receiving  third-party 
power  supply  service  on  such  date. 
Penn  Power  states  that  it  and  Zelienople 
are  in  disagreement  regarding  the  rates, 
charges  and  other  terms  of  service. 

Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER96-750-0001 

Take  notice  that  on  January  3, 1996, 
Kansas  City  Power  &  Light  Company 


(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  December  8,  1995, 
between  KCPL  and  JPower  Inc.  (JPower). 
KCPL  proposes  an  effective  date  of 
December  8,  1995  and  requests  waiver 
of  the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Power. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  which  were  conditionally 
accepted  for  filing  by  the  Commission  in 
Docket  No.  ER94-1045-000. 

Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  N>w  York  State  Electric  &  Gas 

Corporation 

[Docket  No.  ER96-752-0001 

Take  notice  that  on  January  4, 1996, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.12,  as  an  initial 
rate  schedule,  an  agreement  with 
Montaup  Electric  Company  (Montaup). 
The  agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to 
Montaup  and  Montaup  will  purchase 
from  NYSEG  either  capacity  and 
associated  energy  or  energy  only  as  the 
parties  may  mutually  agree. 

NYSEG  requests  tJiat  the  agreement 
become  effective  on  January  5, 1995,  so 
that  the  parties  may,  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  Massachusetts 
Department  of  Public  Utilities  and 
Montaup. 

Comment  date:  February  6, 1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  James  R.  Lientz,  Jr. 

[Docket  No.  ID-2932-O00] 

Take  notice  that  on  January  3, 1996, 
James  R.  Lientz,  Jr.  (Applicant)  tendered 
for  filing  a  supplemental  application 
under  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director,  Georgia  Power  Company 
President,  NationsBank  of  Georgia, 

National  Association 
Director,  NationsBank  of  Georgia, 

National  Association 


Comment  date:  February  6,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Mid-Georgia  Cogen,  LJ*. 

[Docket  No.  QF96-26-O00J 

On  January  4,  1996,  Mid-Georgia 
Cogen,  L.P.,  (Applicant)  tendered  for 
filing  a  supplement  to  its  filing  in  this 
docket.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
steam  thermal  agreement  of  the 
cogeneration  facility. 

Comment  date:  February  12,  1996,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  16  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  96-1806  Piled  1-30-96;  8:45  am) 

BILUNG  CODE  6717-01-P 

[Docket  No.  OR96-1 0-000] 

ARCO  Products  Company, 
Complainant  v.  SFPP,  L.P., 
Respondent;  Notice  of  Complaint 

January  25, 1996. 

Take  notice  that  on  January  16, 1996, 
pursuant  to  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the 
Commission,  18  CFR  Section  385.206 
and  Sections  8,  9,  13(1)  and  15(1)  of  the 
Interstate  Commerce  Act  (ICA),  as 
applied  to  interstate  common  carrier  oil 
pipelines,  49  U.S.C.  app.  Sections  9  and 
13(1)  (1988),  ARCO  Products  Company 
(ARCO)  tendered  for  filing  a  Petition 
and  Complaint  against  SFPP,  L.P. 
(SFPP).  ARCO  asserts  that  SFPP,  a 
common  carrier  interstate  oil  pipeline 
subject  to  the  jurisdiction  of  the  FERC, 
has  violated  and  continues  to  violate  the 


UMI 
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ICA,  including  but  not  limited  to 
Sections  l(5)(a).  2.3(1).  6.  8.  of  the  ICA, 
49  U.S.C.  app.  Sections  6  and  15(a) 
(1988).  by: 

— transporting  refined  petroleum 
products  in  interstate  commerce 
without  having  a  tariff  on  file  at  the 
FERC  setting  forth  the  rates,  terms, 
and  conditions  of  service,  and 

— charging  an  unjust  and  unreasonable 
rate  for  the  transportation  of  refined 
petroleum  products  in  interstate 
commerce,  a  charge  for  which  no  legal 
rate  has  been  established  at  the  FERC, 
and 

— granting  an  undue  discrimination  and 
preference  to  shippers,  and 

— overcharging  more  than  the  maximum 
filed  rate  for  transportation  in 
interstate  commerce  from  California 
origins  to  destinations  in  California 
and  Arizona. 

ARCO  requests  that  the  Commission 
act  upon  this  Complaint,  by  (1) 
requiring  SFPP  to  file  rates,  terms,  and 
conditions  for  the  transportation  of  oil 
in  interstate  commerce  on  all  SFPP 
pipelines  and  related  facilities;  (2) 
establishing  and  requiring  that  the  rates, 
terms,  and  conditions  filed  be  in  all 
respects  just  and  reasonable  and  non- 
discriminatory; (3)  ordering  refunds  and 
damages  to  those  who  have  been 
subjected  to  unlawful  rates,  terms,  and 
conditions,  together  with  interest;  and 
(4)  reasonable  attorneys  and  fees  and 
expenses. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  February  26, 
1996. 

Lois  D.  Cashell, 
Secretary. 
(PR  Doc  96-1808  Filed  1-30-96;  8:45  am) 

WLUNO  COOE  tTIT-OI-M 


Central  Nebraska  Public  Power  and 
Irrigation  District  and  Nebraska  Public 
Power  District;  Notice  of  Public 
Briefing 

January  25, 1996. 

In  response  to  a  request  by  the  U.S. 
Department  of  the  Interior  (Interior),  the 
Commission  will  host  a  second  public 
briefing  on  the  status  of  negotiations 
under  the  Memorandum  of  Agreement 
for  the  Central  Platte  River  Basin 
Endangered  Specifes  Recovery 
Implem.entation  Program  (MOA).  The 
briefing  will  be  held  on  Wednesday, 
Februai    14,  1996,  in  the  Commission 
Meeting  Room,  located  on  the  second 
floor  of  888  First  Street,  N.E.. 
Washington,  D.C.  If  time  permits,  the 
briefing  will  begin  immediately 
following  completion  of  business  at  the 
regularly-scheduled  Commission 
meeting,  which  commences  at  10:00 
a.m.  Otherwise,  the  briefing  will  begin 
at  1:00  p.m.  Additional  information 
about  when  the  anticipated  starting  time 
for  the  briefing  will  be  made  available 
as  the  meeting  date  draws  nearer  and  a 
schedule  for  the  Commission  meeting  is 
prepared. 

At  the  briefing,  representatives  from 
each  of  the  parties  to  the  MOA, 
including  Interior  and  the  States  of 
Nebraska,  Colorado,  and  Wyoming,  will 
be  permitted  to  make  a  presentation  to 
the  Commission  on  the  Platte  River 
Basin,  the  status  of  negotiations,  and 
activities  under  the  MOA. 

The  briefing  is  neither  a  hearing  nor 
a  settlement  conference.  It  will  provide 
an  opportunity  for  the  Commission, 
staff,  and  interested  persons  to  obtain  a 
fuller  understanding  of  the  MOA  and 
the  activities  under  it. 

The  briefing  will  be  recorded  by  a 
stenographer,  and  all  briefing  statements 
(oral  and  written)  will  become  part  of 
the  Commission's  public  record  of  this 
proceeding.  Anyone  wishing  to  receive 
a  copy  of  the  transcript  of  the  briefing 
may  contact  Ann  Riley  &  Associates  by 
calling  (202)  293-3950  or  by  writing  to 
1612  K  Street.  N.W.,  Suite  300. 
Washington,  D.C.  20006. 

Anyone  wishing  to  comment  in 
writing  on  the  briefing  may  do  so  no 
later  than  March  15, 1996.  Comments 
should  clearly  reference  the  Kingsley 
Dam  Project  No.  1417  and  the  North 
Platte/Keystone  Diversion  Dam  Project 
No.  1835.  Comments  should  be 
addressed  to:  Lois  D.  Cashell,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 


For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-1809  Filed  1-30-96;  8:45  am) 

BILUNQ  COOC  a71T-01-M 


[Docket  No.  RP96-11 6-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Interruptible  Transportation 
Revenue  Crediting  Report 

January  25. 1996. 

Take  notice  that  on  January  16, 1996, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing 
information  which  South  Georgia  states 
is  being  filed  to  comply  with  the 
Enforcement  Staff  inquiry  concerning 
the  maruier  in  which  South  Georgia 
determined  and  credited  interruptible 
transportation  (IT)  revenues  accrued 
during  the  1994-95  winter  season. 

South  Georgia  states  that  its  report 
shows  the  IT  revenues  accrued  during 
the  1994-95  winter  season  that  it 
credited  to  its  firm  transportation 
shippers  pursuant  to  Section  27.1  of  the 
General  Terms  and  Conditions  of  South 
Georgia's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1. 

South  Georgia  states  that  a  copy  of  the 
filing  will  be  served  on  all  affected 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  February  1, 1996.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretory. 

|FR  Doc.  96-1811  Filed  1-30-96;  8:45  am) 
BILUNQ  COOC  crir-oi-M 


[Docket  NO.  RP»5-3«6-005] 

Tennessee  Gas  Pipeline  Cc^Dany 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  25, 1996.' 

Take  notice  that  on  January  18,  1996, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
skeets,  to  be  effective  February  17, 1996: 

First  Revised  Sheet  No.  3 14 A 
First  Revised  Sheet  No.  314B 
First  Revised  Sheet  No.  314C 

Tennessee  states  that  it  is  filing  the 
instant  tariff  sheets  to  correct  an 
oversight  that  occurred  with  respect  to 
the  Stipulation  and  Agreement  filed  in 
Docket  No.  RP95-396  on  July  25,  1995 
(Stipulation).  Tennessee  further  states 
that  the  tendered  tariff  sheets  will  allow 
shippers  under  Tennessee's  IS  Rate 
Schedule  to  retain  hourly  nomination 
rights,  which  IS  customers  enjoyed  prior 
to  the  implementation  of  the 
Stipulation. 

Any  person  desiring  to  make  any 
protest  with  reference  to  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
in  file  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  96-1810  Filed  1-30-96;  8:45  am) 

BILUNG  CODE  6717-01-M 


ENViPONMEN*  A^  PROTECTiON 
AGENCY  I 

[SWH-FRL-5411-5] 

Agency  Information  Collectic^ 
Activities  Up  for  Renewal;  Hazaraous 

Waste  Inajst-y  S'udJes  Intorn^ation 
Collection  Req.^»i,' 

agency:  U.S.  fc.nvironmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 


EPA  is  planning  to  submit  Uie  tollovving 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Hazardous  Waste  Industry  Studies  ICR 
Number  2050-0042.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1,  1996. 
/icoPtSoES:  The  public  must  send  an 
original  and  two  copies  of  their 
comments  to  EPA  RCRA  Docket  Number 
F-96-ISIP-FFFFF,  RCRA  Information 
Center  (5305W),  U.S.  EPA,  401  M  Street, 
S)y,  Washington,  DC.  To  hand-deliver 
comments,  or  to  review  docket 
materials,  the  address  is  U.S.  EPA, 
Crystal  Gateway,  First  Floor,  1235 
Jefferson  Davis  Highway,  Arlington.  VA. 
The  docket  is  open  from  9  am  to  4  pm, 
Monday  through  Friday,  excluding 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (703)  603-9230.  The 
public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice, 
please  contact  Jim  Kent,  Office  of  Solid 
Waste  (5304),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  202-260-6946, 
FAX  #  202-260-0225. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
generating,  transporting,  storing  or 
disposing  the  wastes  of  interest,  or  using 
the  materials  of  interest  in  the  following 
industries: 

•  Paint  Production 

•  Inorganics 

•  Solvents  (users  of  21  specific 
solvents) 

•  Petroleum  Refining 

•  Chlorinated  Aliphatics 

•  Dyes  and  Pigments 

•  Pulp  and  Paper 

Title:  Hazardous  Waste  Industry 
Studies  ICR  Number  2050-0042,  expires 
July  31.  1996. 

Abstract:  Under  the  Industry  Studies 
Program,  EPA's  Office  of  Solid  Waste  is 
planning  to  conduct  surveys  of  various 
industries  during  the  rest  of  this  fiscal 
year  through  FY  1999,  primarily  for  the 
purpose  of  developing  hazardous  waste 
listing  determinations  as  part  of  a 
rulemaking  effort  under  Sections  3001 
and  3004  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA).  Information 


colleUeU  urnltr  aulhonly  of  this  ICR 
will  be  used  to  establish  and  expand  an 
information  data  base  jvith  regard  to 
hazardous  waste  generation  and 
management  by  industry  to  support  a 
goal  of  more  effective  regulation  under 
Sections  3001  and  3004  of  RCRA. 

The  information  acquired  thirough  the 
Industry  Studies  Program  has 
contributed  to  the  effective  development 
and  implementation  of  the  hazardous 
waste  regulatory  program.  The  ICR 
renewal,  once  approved,  will  allow 
continued  and  expanded  data  collection 
for  the  following  program  areas; 

•  Listing 

•  Land  Disposal  Restrictions  (LDR) 
and  Capacity 

•  Source  Reduction  and  Recycling 

•  Risk  Assessment 

To  support  these  hazardous  waste 
program  areas,  EPA  has  been 
conducting  surveys  and  site  visits  for 
various  industries  over  the  past  12  years 
under  authority  granted  under  RCRA 
Section  3007  arid  OMB  #2050-0042. 
Responses  to  these  surveys  are 
mandatory  and  required  by  EPA  to 
collect  data  for  development  of 
hazardous  waste  rulemakings  as 
required  by  a  consent  decree  signed 
December  9,  1994,  which  resulted  from 
the  EDF  v.  Reilly  case. 

These  surveys  will  collect  data  on  the 
following; 

•  Corporate/facility  data — name, 
location.  EPA  hazardous  waste 
identification  number,  and  facility 
representative. 

•  Feedstock  and  product 
information — chemical  and  physical 
identification  of  feedstocks  and  raw 
materials. 

•  General  process  information — types 
of  processes  in  place,  and  on-site 
wastewater  treatment  and  disposition. 

•  Specific  manufacturing  processes, 
residuals — flow  sheets,  including  types 
and  points  of  introduction  and 
generation  of  feedstocks,  products,  co- 
products,  bv-products,  and  residuals. 

•  General  residuals  management 
information — on-site  and/or  off-site 
management  of  residuals  of  concern. 

•  Residuals  characterization — 
chemical/physical  properties  of  the 
residuals,  regulatory  status  (;.e..  whether 
the  waste  already  is  a  hazardous  waste). 

•  Residuals  management  units/ 
facility-wide  exposure  pathway  risk 
assessment  information — management 
units  that  manage  residuals  of  concern, 
operating  and  design  information  on 
units,  potential  releases  from  units, 
environmental  descriptors  surrounding 
management  units,  environmental 
monitoring  in  place,  and  past  releases. 

•  Residual  source  reduction/recycling 
information — voluntary  source 


UMI 


3396    Federal  Register  /  Vol.  61.  No.  21  /  Wednesday.  January  31.  1996  /  Notices 


hederai  Re^ist^r      Vol.  61,  No.  21  /  Wednesday,  January  31,  1996  /  Notice^ 


3397 


reduHioii  and  recycling  plans,  barriers 
to  pollution  prevention/waste 
minimization,  cost  savings. 

The  information  collected  will  be 
used  primarily  to  determine  if  wastes 
from  specific  industries  should  be  listed 
as  hazardous.  In  addition,  this 
information  also  will  be  used  to  support 
other  RQL\  activities  including 
developing  engineering  analyses; 
conducting  regulatory  impact  analyses, 
economic  analyses,  and  risk 
assessments:  and  developing  land 
disposal  restrictions  treatment  standards 
and  waste  minimization  programs. 

Depending  on  the  size  and  scope  of 
the  industry,  the  information  collection 
will  consist  either  of  a  census  or  a 
representative  sample  of  all  the  facilities 
that  are  included  in  the  specific 
industries. 

EPA  anticipates  that  some  data 
provided  by  respondents  will  be 
claimed  as  Confidential  Business 
Information  (CBI).  Respondents  may 
make  a  business  confidentiality  claim 
by  marking  the  appropriate  data  as  CBI. 
Respondents  may  not  withhold 
information  from  the  Agency  because 
they  believe  it  is  confidential. 
Information  so  designated  will  be 
disclosed  by  EPA  only  to  the  extent  set 
forth  in  40  CFR  Part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 


information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instrurtions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  average  annual  burden  imposed 
by  the  survey  is  approximately  38.4 
hours  per  respondent.  The  average 
number  of  responses  for  each 
respondent  is  1.14.  The  estimated 
number  of  likely  respondents  is  2,446. 

Data  will  be  collected  from  several 
industries  that  generate  wastes  that  may 
be  listed  as  hazardous.  The  industries 
EPA  plans  to  survey  during  the  period 
of  this  ICR  are: 

•  Paint  Production 

•  Inorganics 

•  Solvents  (users  of  21  specific 
solvents) 

•  Petroleum  Refining 

•  Chlorinated  Aliphatics 

•  Dyes  and  Pigments 

•  Pulp  and  Paper 

Dated:  January  25, 1996. 
David  Bussard, 

Director.  Hazardous  Waste  Identification 

Division. 

IFR  Doc.  96-1910  Filed  1-30-96:  8:45  am] 
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[FRL  5410-4] 

Request  for  Comments:  Comtuned 
Sewer  Overflow  Control  Policy 

Information  Collection  Activities  being 
amended  (OMB  ConU-ol  Number  2040- 
0170) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  plans  to  submit  the  following 
amended  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
amended  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  April  1,  1996. 


ADDRESSES:  Environmental  ProtecUon 
Agency,  Office  of  Wastewater 
Management  (Mail  Code  4203),  401  M 
Street  SW.,  Washington,  DC  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  amendment  and  supporting 
analysis  without  charge  by  contacting 
the  individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Dwyer,  EPA  Office  of 
Wastewater  Management  (Mail  Code 
4203).  401  M  Street  SW..  Washington.  » 
DC20460.  Telephone:  (202)  260-6064. 
Fax:  (202) 260-1460. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are 
municipalities  with  combined  sewer 
systems,  which  are  covered  by  EPA's 
Combined  Sewer  Overflow  (CSO) 
Control  Policy. 

Title:  Amendment — ICR  for  the 
Combined  Sewer  Overflow  Policy. 

Abstract:  EPA  is  amending  its  ICR  for 
the  Combined  Sewer  Overflow  (CSO) 
Policy  to  include  the  burden  a.ssociated 
with  third-party  notification  provisions 
under  the  Policy.  This  amendment  is 
being  prepared  to  reflect  changes  to  ICR 
requirements  identified  in  the 
Paperwork  Reduction  Act  of  1995. 
Specifically,  it  addresses  the  expanded 
scope  of  the  Act  in  redefining 
"collection  of  information"  to  include 
"disclosure  to  third  parties  or  the 
public."  Information  collection  burden 
other  than  third-party  notification  is 
reflected  in  the  existing  ICR  for  the  CSO 
Control  Policy  (ICR  1680.01;  OMB 
control  number  2040-0170). 

Combined  sewer  systems  (CSSs)  serve 
approximately  1.100  municipalities 
with  approximately  43  million  people, 
primarily  in  the  Northeast  and  Great 
Lakes  regions.  CSOs  occur  when  these 
systems  overflow  and  discharge  to 
receiving  waters  prior  to  treatment  in  & 
publicly  owned  treatment  works 
(POTW). 

The  CSO  Control  Policy,  published  on 
April  19,  1994  (59  FR  18688),  is  a 
national  framework  for  controlling  CSOs 
through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  program.  The  Policy 
represents  a  comprehensive  national 
strategy  to  ensure  that  municipalities 
with  CSSs,  NPDES  permitting 
authorities,  water  quality  standards 
authorities,  and  the  public  engage  in  a 
comprehensive  and  coordinated 
planning  effort  to  achieve  cost-effective 
CSO  controls  that  ultimately  meet 
appropriate  health  and  environmental 
objectives,  including  compliance  with 
water  quality  standards.  The  Policy 
recognizes  the  site-specific  nature  of 
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CSOs  and  their  impacts,  and  provides 
the  flexibility  necessary  to  tailor 
controls  to  local  situations.  The  Policy 
is  based  on  a  framework  negotiated  by 
stakeholders,  and  EPA  has 
recommended  that  it  be  incorporated 
into  revisions  of  the  Clean  Water  Act 
(CWA). 

Among  the  provisions  in  the  CSO 
Policy  are  the  "nine  minimum  controls' 
(NMC),  which  are  technology-based 
actions  or  measures  designed  to  reduce 
the  magnitude,  frequency,  and  duration 
of  CSOs  and  their  effects  on  receiving 
water  quality.  The  NMC  should  not 
require  significant  engineering  studies 
or  major  construction,  and 
municipalities  are  expected  to 
implement  them  as  soon  as  practicable 
but  no  later  than  January  1, 1997.  Many 
municipalities  have  already  made 
significant  progress  in  implementing  the 
NMC. 

One  of  the  NMC  is  public  notification 
of  CSO  occurrences  and  impacts.  Public 
notification  is  of  particular  concern  at 
beach  and  recreation  areas  directly  or 
indirectly  affected  by  CSOs,  where 
public  exposure  is  likely  to  be 
significant.  Although  the  information 
collection  burden  associated  with 
implementing  and  documenting  the 
NMC  is  included  in  the  ICR  for  the  CSO 
Control  Policy,  that  ICR  does  not 
include  any  burden  associated  with 
third-party  notification. 

The  CSO  Control  Policy  and  EPA's 
guidance  provide  considerable 
flexibility  to  municipalities  in 
implementing  the  public  notification 
provision,  because  the  most  appropriate 
mechanism  for  public  notification  will 
vary  with  local  circumstances,  such  as 
the  character  and  size  of  affected  water 
bodies,  their  uses,  and  means  of  public 
access.  The  selected  mechanism  should 
be  the  most  cost-effective  method  that 
provides  reasonable  assurance  that  the 
affected  public  is  informed  in  a  timely 
manner.  Municipalities  will  choose 
from  methods  that  include  posting  signs 
at  affected  use  areas,  posting  signs  at 
CSO  outfalls,  and  notices  in  newspapers 
or  radio  broadcasts. 

Many  municipalities  already  provide 
public  notification  to  affected  citizens  of 
CSO  events  and  other  public  health 
issues,  particularly  in  areas  with  heavy 
beach  and  shellfishing  activity.  Specific 
conditions  regarding  public  notification 
under  the  CSO  Policy  will  be  contained 
in  NPDES  permits  or  other  enforceable 
mechanisms  issued  to  CSO 
municipalities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 


numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  on  its  ICR  amendment. 
Specifically,  we  would  like  comments 
to  help  us  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

Burden  Statement:  The  existing  ICR 
for  the  CSO  Policy  covers  a  total  annual 
recordkeeping  and  reporting  burden  of 
681,429  hours.  This  amendment  adds 
7,905  hours,  or  a  total  of  approximately 
one  percent,  bringing  the  total  burden  to 
704,354  hours.  The  cost  burden 
reflected  in  this  amendment  is 
$399,690.  The  changes  in  this 
amendment  are  necessary  in  order  to 
reflect  the  third-party  notification 
provisions  in  the  CSO  Control  Policy,  as 
required  in  the  1995  reauthorization  of 
the  Paperwork  Reduction  Act. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  in.structions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Interested  parties  may  obtain  a  copy 
of  the  draft  supporting  statement, 
including  the  burden  analysis,  from 
Timothy  Dwyer,  EPA  Office  of 
Wastevvater  Management,  at  (202)  260- 
6064. 


Dated:  Decemtier  1, 1995. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
[FR  Doc.  96-1911  Filed  1-30-96;  8:45  am] 

BILUNO  CODE  SM0-5fr-P 

[FRL-5411-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  three  Information  Collection 
Requests  (ICRs)  described  below  have 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  to  extend  the  existing  OMB 
approval.  These  three  ICRs  from  the 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  are  individually 
abstracted  below:  (1)  Data  Call-In  for 
Special  Review  Chemicals  (OMB- 
Control  No.  2070-0057;  EPA  ICR  No. 
922.05),  (2)  Export  Policy:  Foreign 
Purchaser  Acknowledgment  Statement 
of  Unregistered  Pesticides  (OMB  Control 
No.  2070-0027;  EPA  ICR  No.  161.07), 
and  (3)  Notice  of  Pesticide  Registration 
by  States  to  meet  a  Special  Local  Need 
under  HFRA  Section  24(c)  (OMB 
Control  No.  2070-0055;  EPA  ICR  No. 
595.06).  These  ICRs  describe  the  nature 
of  the  information  collections  and  their 
expected  burden  and  cost;  where 
appropriate,  they  include  the  actual  data 
collection  instrument.  A  Federal 
Register  notice  proposing  this 
submission  and  seeking  public 
comments  on  these  three  ICRs  was 
published  on  September  29, 1995  (60  FR 
50577).  EPA  did  not  receive  any 
comments  in  response  to  that  notice. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1,  1996. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  reference  the  appropriate  EPA 
ICR  number  (ICR  No.  922.05,  ICR  No. 
161.07.  or  ICR  No.  595.06). 

SUPPLEMENTARY  INFORMATION: 

(1)  Title:  Data  Call-hi  for  Special 
Review  Chemicals  (OMB  Control  No. 
2070-0057;  EPA  ICR  No.  922.05).  This 
is  a  request  for  extension  of  a  currently 
approved  information  collection  whidi 
expires  on  March  31,  1996. 

Abstract:  The  Federal  Insecticide, 
Fungcide,  and  Rodenticide  Act  as 
amended  (FIFRA)  mandates  that  EPA 
register  pesticide  products.  Under 
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FIFRA.  EPA  may  require  pesticide 
registrants  to  generate  and  submit  data 
to  the  Agency  where  such  data  are 
needed  to  assess  whether  registration  of 
an  existing  pesticide  causes  an 
unreasonable  adverse  effect  on  human 
health  or  the  environment.  Pesticide 
registrants  must  generate  and  report  the 
required  data. 

The  purpose  of  this  information 
collection  activity  is  for  EPA's  Office  of 
Pesticide  Programs  (OPP)  to  obtain  data 
to  assess  whether  certain  pesticides 
pose  unreasonable  adverse  effects  on 
human  health  or  the  environment,  and 
therefore  should  continue  to  be 
registered.  Data  may  consist  of 
toxicology  studies,  fish  and  wildlife 
studies,  environmental  fate  studies, 
chemistry  studies  or  other  data  needed 
to  analyze  the  potential  risks  and 
benefits  associated  with  pesticide 
chemicals.  EPA  gathers  much  of  the 
additional  information  needed  to 
reassess  a  chemical  by  requesting  data 
from  the  registrant  under  FIFRA  sec. 
3(c){2)(B}. 

No  third  party  notification  or  public 
disclosure  burden  is  associated  with 
this  collection. 

Respondents/Affected  Entities: 
Manufacturers  of  pesticide  chemicals. 

Estimated  Numoer  of  Respondents: 
32. 

Frequency  of  Response:  Once  per 
event. 

"  Estimated  Annual  Burden  per 
Respondent:  920  hours. 
-  Estimated  Total  Annual  Hour  Burden: 
29,440  hours. 

(2)  Title:  Export  Policy:  Foreign 
Purchaser  Acknowledgment  Statement 
of  Unregistered  Pesticides.  (OMB 
Control  No.  2070-0027;  EPA  ICR  No. 
161.07).  This  is  a  request  for  extension 
of  a  currently  approved  information 
collection  which  expires  on  March  31, 
1996.  

Abstract:  Section  17  of  FIFRA 
requires  an  exporter  of  any  p>esticide  not 
registered  under  FIFRA  to  obtain  a 
signed  statement  from  the  foreign 
purchaser  acknowledging  that  the 
purchaser  is  aware  that  the  pesticide  is 
not  registered  for  use  in  the  United 
States  and  cannot  be  sold  in  the  United 
States.  The  purpose  of  the  foreign 
purchaser  acknowledgment  statement 
(FPAS)  requirement  is  to  ensure  that  the 
government  of  the  importing  country  is 
notified  that  a  pesticide  judged 
hazardous  to  human  health  or  the 
environment,  or  for  which  no  such 
hazard  assessment  has  been  made,  will 
be  imported  into  that  country.  This 
information  is  submitted  by  the  exporter 
in  the  form  of  annual  or  per-shipment 
statements  to  the  EPA.  which  maintains 
original  records  and  transmits  copies 


thereof  to  appropriate  government 
officials  of  the  countries  which  are 
importing  the  pesticides. 

EPA  is  also  including  in  this  renewal 
of  the  ICR  an  estimate  of  the  burden 
imposed  by  export  labeling 
requirements,  which  meet  the  definition 
of  third  party  labeling.  The  labeling 
requirement  may  be  met  by 
.supplemental  labeling  attached  to  either 
the  product  container  or  the  shipping 
container. 

Respondents/Affected  Entities: 
Exporters  of  pesticides. 
.  Estimated  Number  of  Respondents: 
2.000. 

Frequency  of  Response:  Once  per 
event. 

Estimated  Annual  Burden  per 
Respondent:  14.6  hours. 

Estimated  Total  Annual  Hour  Burden: 
24.217  hours. 

(3)  Title:  Notice  of  Pesticide 
Registration  by  States  to  Meet  a  Special 
Local  Need  (SLN)  under  FIFRA  Section 
24(c)  (OMB  Control  No.  2070-0055; 
EPA  ICR  No.  595.06).  This  is  a  request 
for  extension  of  a  currently  approved 
information  collection  which  expires  on 
April  30,  1996. 

Abstract:  FIFTL\  Section  24(c) 
authorizes  the  States  to  register 
additional  uses  of  federally  registered 
pesticides  for  distribution  and  use 
within  the  State  to  meet  a  special  local 
need.  A  State-issued  registration  under 
FIFRA  section  24(c)  is  deemed  a  federal 
registration,  for  the  purposes  of  the 
pesticide's  use  within  the  State's 
boundaries.  A  State  must  notify  EPA,  in 
writing,  of  any  action  it  takes,  i.e., 
issues,  amends,  or  revokes,  a  state 
registration.  The  Agency  has  90  days  to 
disapprove  the  registration.  In  such 
cases,  the  State  is  responsible  for 
notifying  the  affected  registrant.  EPA 
requires  this  information  to  ensure  that 
the  States  do  not  issue  any  registrations 
that  might  conflict  with  other 
requirements  in  FIFRA,  or  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
which  require  that  a  tolerance  exist  for 
any  pesticide  used  on  a  food  or  feed 
commodity.  The  States  are  required  by 
federal  regulation  to  collect  from  the 
manufacturer,  or  grower  group, 
adequate  information  to  support  the 
section  24(c)  application  for  registration 
or  amendment.  Both  the  State  and  the 
applicant  are  required  to  keep  records 
for  as  long  as  the  registration  is  active. 
In  this  case,  the  manufacturer,  or  grower 
group,  represents  a  third  party.  The 
information  collected  from  the  third 
party  is  required  to  obtain  a  benefit, 
while  that  collected  from  the  States  by 
EPA  is  moiiudtory. 

Respondents/Affected  Entities:  The 
States,  which  are  defined  to  include 


Washington,  DC,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam  and  the  islands  of 
the  Pacific  Territory,  and  American 
Samoa:  Manufacturers  of  pesticide 
chemicals;  and  Grower  groups. 

Estimated  Number  of  Respondents: 
550. 

Frequency  of  Response:  Once  per 
event. 

Estimated  Annual  Burden  per 
Respondent:  70.5  hours. 

Estimated  Total  Annual  Hour  Burden: 
38.775  hours. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purpose  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notice  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
these  collections  of  information  was 
published  on  September  29.  1995  (60  FR 
50577).  No  comments  were  received. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  following  addresses. 
Please  refer  to  the  appropriate  EPA  ICR 
number  or  OMB  Control  Number  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Regulatory 
Information  Division  (2136),  401  M 
Street,  S.VV.,  Washington,  D.C.  20460. 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  N.W.. 
Washington,  D.C.  20503. 


Dated:  January  25.  1996. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  96-1909  Filed  1-30-96;  8:45  am) 

BILLING  CODE  6660-60-M 


[FRL-«411-6] 

The  wC-r;  EPA  CM*  Training  Module 
anc  Seit-Ajditing  Checklist  on  Section 
606  ^ea«.  Repair  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  the 
Training  Module  and  Self-auditing 
Checklist  for  Industrial  Process 
Refrigeration  Leak  Repair  Regulations 
under  Section  608  of  the  Clean  Air  Act. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  availability  of  a 
training  module  and  a  self-auditing 
checklist  developed  jointly  by  EPA  and 
the  Chemical  Manufacturers  Association 
(CMA)  to  supplement  the  "Compliance 
Guidance  for  Industrial  Process 
Refrigeration  Leak  Repair  Regulations 
Under  Section  608  of  the  Clean  Air  Act" 
(Document  number:  EPA  30O-B-95- 
010).  This  guidance  document  was 
developed  based  on  the  recently 
promulgated  amendments  to  the  leak 
repair  requirements  under  Section  608 
of  the  Clean  Air  Act  Amendments  of 
1990.  In  addition  to  the  guidance 
docxmient,  we  developed  the  training 
module  and  the  self-auditing  checklist 
as  part  of  the  compliance  assistance 
effort  EPA  piloted  with  CMA.  EPA 
believes  that  the  combination  of  the 
guidance  document,  training  module 
and  the  self-auditing  checklist  provides 
a  complete,  well  balanced  compliance 
assistance  package  that  vdll  facilitate 
e£uly  and  substantial  compliance. 

Both  the  training  module  and  the 
checklist  are  developed  based  on  the 
content  of  the  guidance  document. 
Therefore,  they  are  providing  the  same 
guidance  in  slightly  different  formats. 

Hard  copies  of  the  training  module 
and  the  auditing  checklist  are  available 


frrp  of  charge  to  the  public  through  the 
Ft' A  Stratospheric  Ozone  Information 
h'  Mine.  Electronic  copies  of  both  the 
•rammg  module  and  the  checklist  are 
available  at  cost  from  CMA. 
DATES:  These  two  documents  will  be 
available  to  the  public  in  early  February 
1996. 

ADDRESSES:  Hard  copies  of  the  training 
inor.ule  ,EPA  300-B-96-001)  and  the 
self-auditing  checkUst  (EPA  300-B-96- 
002)  may  be  obtained  by  calling  the 
Stratospheric  Protection  Hotline  at  (1- 
800-296-1996)  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays.  Electronic  copies  can 
be  obtained  at  cost  from  CMA  at  (703) 
741-5232. 

FOR  FURTHER  iNPOPVA'-|ON  CONTACT:  For 
general  mfonnauuu  contact  the 
Stratospheric  Ozone  Information 
Hotline  at  (800)  296-1996.  For 
information  on  specific  aspects  of  these 
two  documents,  contact  Tracy  Back  at 
(202)  564-7076,  Chemical.  Commercial, 
and  Municipal  Services  Division  (2224— 
A).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  Washington. 
DC.  20460. 

Dated:  January  19, 1996. 
Elaine  G.  Stanley, 

Director,  Office  of  Compliance. 

IFR  Doc.  96-1908  Filed  1-30-96;  8:45  am) 

BiLLING  CODE  (A60-S(y-P 


[FRL-5410-3: 

Risk  Assessment  ana  R  s* 
Management  Commissc-"    Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-^63, 
notice  is  hereby  given  that  the  Risk 
Assessment  and  Risk  Management 
Commission,  established  as  an  Advisory 
Committee  under  Section  303  of  the 
Clean  Air  Act  Amendments  of  1990, 
will  meet  on  February  14,  1996  at  the 
One  Washington  Circle  Hotel  at  1 
Washington  Circle.  Washington.  D.C. 
subject  to  availability  of  funding. 
Unexpected  budget  problems  prevented 


the  Commission  from  meeting  during 
the  months  of  October.  November, 
December  and  January.  If  the  Federal 
government  shuts  down,  the  meeting 
will  be  cancelled.  If  you  need  to  call  the 
hotel  to  ascertain  if  the  meeting  is  still 
being  held,  please  call  202-872-1680. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  202-233-9537  or  fax  a  note 
to  202-233-9540.  Please  be  sure  to 
include  your  fax  number  when  you  call 
or  fax  a  request  to  us.  This  will  expedite 
your  request  for  information. 

Dated:  January  22. 1996. 

Gail  Chamley, 

Executive  Director,  Commission  on  Risk 
Assessment  And  Risk  Management. 

(FR  Doc.  96-1912  Filed  1-30-96;  8:45  am] 

BILLING  CODE  6&60-6O-M 


[OPP-34088;  FRL-4995-6] 

Certain  Chemicats;  Completion  of 
Comment  Period  for  peregistratlon 
Eligibility  Decision  Documents 

agency:  EnvironmentaKProtection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  Notice,  pursuant  to 
section  4(g)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  concluddfe  the  comment  period 
for  the  Reregistration  Eligibility 
Decision  (RED)  documents  for  several 
chemical  cases. 

ADDRESSES:  Copies  of  these  REDS  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161, 
ATTN:  Order  Desk;  telephone  no.  (703) 
487-4650.  To  obtain  copies  you  must 
provide  the  pubUcation  number  that  has 
been  assigned  to  the  RED  fisted  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED 
documents  listed  below  should  be 
directed  to  the  appropriate  Chemical 
Review  Managers: 


Chemical  Name 

Chemical  Review  Manager 

Telephone  No. 

E-mail  Address 

PIperalin  

LImonene  ~ 

Jean  Holmes  

Emny  Mitchell 

703-308-8008  

703-308-8583  

Holmes.jean@epamail.epa.gov 
Mitchell.emily@epamail.epa.gov 

SUPPLEMENTARY  INFORMATION:  During 
fiscal  years  1994  and  1995,  EPA 
published  Notices  in  the  Federal 
Register  announcing  the  availability  of 
RED  documents  for  the  listed  pesticide 
active  ingredients.  These  REDs  were 


issued  as  final  documents,  with  a  60- 
day  comment  period.  In  these  REDs, 
EPA  provided  its  regulatory  position  on 
the  current  registered  uses  of  these 
pesticides  and  set  forth  certain 
requirements  for  product  reregistration 


eligibility.  There  were  no  comments  for 
the  following  REDs:  Piperalin  and 
Limonene. 

The  NTIS  publication  number  for 
REDs  subject  to  this  notice  are  presented 
below: 


UMI 


<4(Mi 
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3401 


action:  Nonce. 


Chemical 
Name 

Case 
Num- 
ber 

RED 
Date 

RED  NTIS 
Number 

Limonene  .... 
PiperaiJn 

3083  . 

3114  . 

12/30/ 
94. 

01/23/ 
95. 

PB-95-16- 

9504 
PB-95-17- 

9784 

List  of  Subjects 

Environmental  protection. 
Dated:  January  23. 1996. 

Richard  D.  Schmitt, 

Acting  Director.  Special  Review  and 
Reregistratiort  Division.  Office  of  Pesticide 
Programs. 

IFR  Doc.  9&-1919  Filed  1-30-96;  8:45  am) 
MLUNG  cooe  uao-60-f 

IOPP-34085;  FRL  4991-3] 

Not'cs  of  Receipt  of  Requests  for 
A--e-  jTients  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  April  30,  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C}. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Rm. 
216.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
holIins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 


pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  fi-om  registrants 
to  delete  uses  in  the  six  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  April  30, 
1996,  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  90- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


Table  1 .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Latjel 

000802-00138 

Miller's  MCP  Amine  4 

MCPA.  dimeftiylamine  salt 

Peas.  rice,  flax 

000802-00374 

Miller's  MCP  Sodium  Salt  2 

MCPA,  sodium  salt 

Peas,  rice,  flax 

,    002935-00139 
019713-00171 

Premium  Grade  Maiathion  Grain  Protectant 
Drexel  Simazat  4L 

Malatt>ion 
Atrazlne 

Wheat,  oats,  rice,  corn.  rye.  barley, 
grain  sorghum 

Sugarcane 

042750-00024 

MCPA  Sodium  Salt 

MCPA,  Sodium  Salt 

Estat)llshed  lawns  &  turf 

045728-00008 

UCB  Fertjam  Tectinical  Fungicide 

Feitam 

Almonds,  apricots,  Wuebemes,  cur- 
rants,      dates,       gooset)eaies, 
plums,  prunes,  quinces 

The  following  Table   2   includes  the  names  and  addresses 
1,  in  sequence  by  EPA  company  nimiber. 


of  record  for  all  registrants  of  the  products  in  Table 


Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


COfTV 

pany  No. 


000802 
002935 
019713 
042750 
045728 


Company  Name  arxj  Address 


The  Chas.  H.  Ully  Co..  P.O.  Box  83179,  Portland.  OR  97283. 

Wilbur-Ellis  Co.,  191  W.  Shaw  Ave.,  Suite  107,  Fresno.  CA  93704. 

Drexel  Chemical  Co..  1700  Channel  Ave..  P.O.  Box  13327,  Merrphis,  TN  381 13.       * 

Albaugh,  Inc.,  1517  N.  Ankeny  Blvd.,  Suite  A.  Ankeny,  lA  50021. 

UCB  Chemicals  Corp..  c/o  Compliance  Services  International.  2001  Jefferson  Davis  Hwy.  Suite  1010,  Arlington.  VA  22202. 


III.  Existing  Stocl<^s  Prnvisions 

The  Agency  has  auiuor.zed  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations 

Dated:  December  7, 1995. 

Frank  Sanders, 

Director,  Program  Management  and  Support 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  96-1538  Filed  1-30-96;  8:45  am) 

BILLING  COOE  6S60-4&-F 

[PF-642;  FRL^992-€] 

Zeneca  Aj  ^'cOucis,  Notice  ot  FHings 
of  Petitions  to-  ►ocd  Additive 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from 
Zeneca  AG  Products  two  petitions  to 
establish  food  additive  regulations  for  a 
pesticide  on  certain  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davjs  Hwy.,  Arlington,  VA. 
Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 


comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[PF-6421.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM-25),  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  241,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  703-305-6800;  e-mail: 
taylor.robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1  r!  1 1 1  .i !  i  i  i !  n  t;s: 

1.  FAF  6H5740.  Zeneca  AG  Products, 
1800  Concord  Pike,  P.O.  Box  15458, 
Wilmington,  DE  19850-5458,  proposes 
to  amend  40  CFR  part  185  by 
establishing  a  regulation  to  permit 
residues  of  Touchdown  Herbicide, 
containing  glyphosate-trimesium 
(formerly  sulfosate),  (trimethyl 
sulfonium  carboxymethylamino 
methylphosphonate)  in  or  on  the 
soybean  hulls  (of  which  no  more  than 

2  ppm  is  trimethylsulfonium)  at  7.0 
parts  per  million  (ppm). 

2.  FAR  6H5742.  Zeneca  AG  Products 
proposes  to  amend  40  CFR  part  185  by 
establishing  a  regulation  to  permit 
residues  of  Touchdown  Herbicide, 
containing  glyphosate-trimesium 
(formerly  sulfosate),  (trimethyl 
sulfonium  carboxymethylamino 
methylphosphonate)  in  or  on  prunes  (of 
which  no  more  than  0.05  ppm  is 
trimethylsulfonium)  at  0.2  ppm. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (PF- 
642!  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 


Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are^-eceived  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record -which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pfests.  Reporting  and  recordkeeping 
requirements. 

Authority:  21  U.S.C.  346a  and  348. 
Dated:  January  19, 1996. 
Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  96-1720  Filed  1-30-96;  8:45  am) 
BILUNO  COOE  ea«0-50-F 

tPF-645;  FRL-499fr-8] 

Captan;  Request  for  Comment  on 
Petition  to  Revoke  Food  Additive 
Regulations  for  Raisins 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  receipt  and 
availability  of  petition. 

SUMMARY:  This  document  announces  the 
receipt  of  and  solicits  comments  on  a 
petition  proposing  the  revocation  of  the 
section  409  food  additive  regulation 
established  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA),  for 
captan  in  or  on  washed  raisins.  This 
notice  sets  forth  the  basis  for  the 
petitioner's  proposal  and  provides 
opportunity  for  comment  by  the  public. 
DATES:  Written  comments,  identified  by 
the  docket  number  (PF-6451  must  be 
received  on  or  before  March  1, 1996. 
ADDRESSES:  By  mail,  requests  for  copies 
of  the  petition  and  comments  should  be 
forwarded  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
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•-ciLie  rrograms.  401  M  St..  SW., 
..   .hington.  DC  20460.  Copies  of  the 
petition  will  be  available  for  public 
inspection  in  the  public  docket  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays,  in  Rm.  1132,  CM 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  telephone  number  of 
the  docket  is  703-305-5805. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  at  the  address  and  hours 
given  above. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  bv  the  docket  number 
lPF-6451.  No  CBI  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
any  Federal  Depository  Library. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Niloufar  Nazmi,  Special 
Review  and  Reregistration  Division 
(7508W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  WF32C5,  Crystal  Station  #1.  2800 
Crystal  Drive,  Arlington,  VA, 
Telephone:  703-308-8028.  e- 
mail:nazmi.niloufar@epamil:epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Food.  Drug  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  136  et  seq.|. 
authorizes  the  establishment  of 
tolerances  and  exemptions  from 
tolerances  for  the  residues  of  pesticides 
in  or  on  raw  agricultural  commodities 
(RACs),  and  section  409  of  the  act 
authorizes  promulgation  of  food 


additive  rt'^uiaUuiii  lur  jjcsUl-iUi; 
residues  in  processed  foods. 

Under  section  408.  EPA  establishes 
tolerances,  or  exemptions  from 
tolerances  when  appropriate,  for 
pesticide  residues  in  RACs.  Food 
additive  regulations  setting  maximum 
permissible  levels  of  pesticide  residues 
in  processed  foods  are  established  under 
section  409.  Section  409  food  additive 
regulations  are  required,  however,  only 
for  ceriain  pesticide  residues  in 
processed  food.  Under  section  402(a)(2) 
of  the  FFDCA,  no  section  409  food 
additive  regulation  is  required  if  any 
pesticide  residue  in  a  processed  food 
resulting  from  use  on  a  RAC  has  been 
removed  to  the  extent  possible  by  good 
manufacturing  practices  and  is  below 
the  tolerance  for  that  pesticide  in  or  on 
that  RAC.  This  exemption  in  section 
402(a)(2)  is  commonly  referred  to  as  the 
"flow-through"  provision  because  it 
allows  the  section  408  raw  food 
tolerance  to  flow  through  to  processed 
food.  Thus,  a  section  409  food  additive 
regulation  is  only  necessary  to  prevent 
foods  from  being  deemed  adulterated 
when  despite  the  use  of  good 
manufacturing  practices  the 
concentration  of  the  pesticide  residue  in 
a  processed  food  is  greater  than  the 
tolerance  pres<:ribed  for  the  RAC.  or  if 
the  processed  food  itself  is  treated  or 
comes  in  contact  with  a  pesticide. 
Monitoring  and  enforcement  are  carried 
out  by  the  Federal  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agriculture  (USDA). 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  121  U.S.C.  348(C)(3)|.  Section  409 
also  contains  the  E)elaney  clause,  which 
specifically  provides  that,  with  Hmited 
exceptions,  no  additive  may  be 
approved  if  it  has  been  found  to  induce 
cancer  in  man  or  animals  (21  U.S.C. 
348(0(5)1 

In  setting  both  section  408  tolerances 
and  section  409  food  additive 
regulations,  EPA  reviews  residue 
chemistry  and  toxicology  data.  To  be 
acceptable,  tolerances  must  be  able  both 
to  cover  residues  likely  to  be  left  when 
the  pesticide  is  used  in  accordance  with 
its  labeling,  and  to  protect  the  public 
health.  With  respect  to  section  408 
tolerances,  EPA  determines-the  highest 
levels  of  residues  that  might  be  present 
in  a  RAC  based  on  controlled  field  trials 
conducted  under  the  conditions  allowed 
by  the  product's  labeling  that  are 
expected  to  yield  maximum  residues. 
Generally,  EPA's  poUcy  concerning 
whether  a  section  409  food  additive 
regulation  is  needed  depends  on 
whether  there  is  a  possibility  that  the 
processing  of  a  RAC  containing 


pesticide  residues  would  result  in 
residues  in  the  processed  food  at  a  level 
grater  than  the  raw  food  tolerance. 

Food  additive  regulations  are 
currently  established  in  40  CFR  185.500 
for  captan  on  raisins  resulting  both  from 
its  preharvest  application  to  grapes  and 
from  post-harvest  application  to  raisins 
during  the  drying  process. 

II.  Petition 

The  Captan  Task  Force  and  its 
members,  Makhteshim  Chemical  Works, 
Ltd.,  and  ZENECA,  Inc.,  have  submitted 
a  petition  requesting  the  revocation  of 
the  food  additive  regulation  established 
under  section  409  of  the  FFDCA  for 
captan  in  or  on  washed  raisins.  The 
petition  claims  that:  good 
manufacturing  practice  for  producing 
raisins  requires  that  the  raisins  be 
washed  before  they  are  "ready-to-eat": 
washing  raisins  substantially  eliminates 
remaining  captan  residues  because 
captan  is  highly  susceptible  to 
hydrolytic  degradation;  and  therefore, 
captan  residues  do  not  concentrate  in 
washed  raisins  above  residue  levels  on 
treated  grapes,  and  do  not  require  a  food 
additive  regulation.  The  petition  also 
claims  that  there  is  no  registration  for 
post-harvest  use  of  captan  directly  on 
raisins,  and  therefore  the  food  additive 
regulation  covering  that  application 
method  is  unnecessary. 

To  support  these  claims,  the  petition 
cited  the  following:  A  processing  study 
which  was  submitted  in  March.  1987 
(MRDD  No.  40189812);  a  pamphlet  ft-om 
the  California  Raisin  Advisory  Board 
describing  raisin  production  practices, 
which  was  submitted  with  this  petition; 
hydrolysis  data  which  was  submitted  in 
May,  1989  (MRID  No.  41176301);  and 
labels  for  Captan  50-WP  products. 

In  regard  to  washed  raisins,  the 
petition  claims  that  the  processing  study 
shows  that  captan  residues  do  not 
concentrate  in  raisins  above  the  level  of 
the  408  tolerance  for  captan  on  grapes, 
cturently  established  at  50  ppm  (40  CFR 
180.103).  Therefore,  the  petition  asserts 
that  the  section  409  food  additive 
regulation  is  not  needed  for  washed 
raisins. 

In  regard  to  post-harvest  application 
to  raisins,  the  petition  claims  that  the 
section  409  food  additive  regulation  is 
not  needed  because  there  are  no 
registered  products  containing  captan 
which  include  label  directions  for  post- 
harvest  use  on  raisins.  For  this  reason, 
the  Petitioner  believes  that  the  section 
409  food  additive  regulation  for  captan 
on  raisin  due  to  post-harvest  application 
is  not  needed. 

It  should  be  noted  that  on  July  1, 1994 
EPA  published  a  proposed  rule  in  the 
Federal  Register  to  revoke  the  section 


4uy  loou  auauue  reguiauon  lor  captain 
in  or  on  raisins  (59  FR  33941).  That 
proposal  was  based  on  a  determination 
that  captan  induces  cancer  in  animals, 
and  thus,  the  regulation  violates  the 
Delaney  clause  in  section  409  of  the 
FFDCA.  However,  the  Agency  could 
finalize  revocation  of  the  captan  raisin 
regulation  on  the  grounds  requested  in 
the  petition  announced  in  this  notice. 

Pursuant  to  40  CFR  177.125  and 
177.130,  EPA  may  issue  an  order  ruling 
on  the  petition  or  may  issue  a  proposal 
in  response  to  the  petition  and  seek 
further  comment.  If  EPA  issues  an  order 
in  response  to  the  petition,  any  person 
adversely  affected  by  the  otder  may  file 
written  objections  and  a  request  for  a 
hearing  on  those  objections  with  EPA  on 
or  before  the  30th  day  after  date  of  the 
publication  of  the  order,  (40  CFR 
178.20). 

A  record  has  been  established  for  this 
document  under  docket  number  [PF- 
643]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  pajaer  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday,    ' 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Elecrtronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  document, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Dated:  January  25. 1996. 
Penelope  A.  Fenner-Crisp, 
Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  96-1904  Filsd  1-26-96;  2:55  pm) 
BH.UNOCOOE  ASM-60-M 
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ISC  4  C'-e^Ticai  Testing;  Receipt  of 

Ti-st  D  ilB 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  armounces  the 
receipt  of  test  data  on  N- 
methylpyrrolidone  (NMP)  (CAS  No. 
872-50-4),  and  glycidyl  methacrylate 
(GMA)  (CAS  No.  106-91-2),  submitted 
pursuant  to  testing  consent  orders  under 
the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.B0,  all  TSCA  section  4  consent 
orders  must  contain  a  statement  that  the 
results  of  testing  conducted  pursuant  to 
the,se  testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  .section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  N-methylpyrrolidone 
(NMP)  were  submitted  by  the  NMP 
Producers  Group  pursuant  to  a  testing 
consent  order  at  40  CFR  799.5000.  They 
were  received  by  EPA  on  November  22, 
1995.  The  submission  includes  three 
final  reports  entitled  "N- 
Methylpyrrolidone  -  Subchronic  Oral 
Toxicity  Study  in  B6C3F1  Mice, 
Administration  in  the  Diet  for  3 
Months";  "Subchronic  Oral  Toxicity: 
90-Day  Feeding  and  Neurotoxicity 
Study  in  Rats  with  N-Methylpyrrolidone 
(NMP)";  and  "Oral,  Dermal,  and 
Inhalation  Pharmacokinetics  and 
Disposition  of  [2-14CJ  NMP  in  the  Rat". 
This  chemical  is  an  inert,  stable,  polar 
solvent  that  is  used  in  a  wide  variety  of 
processes.  Its  commercial  uses  result 
from  its  strong  and  frequently  selective 
solvent  power.  One  of  the  major  uses  of 
NMP  is  the  extraction  of  aromatics  from 
lubricating  oils.  It  is  also  used  as  a 
medium  for  polymerization  and  as  a 
solvent  for  finished  polymers.  It  is  the 
preferred  solvent  in  a  variety  of 
chemical  reactions  and  the  manufacture 
of  numerous  chemical  intermediates 
and  in  products  such  as  plastics,  surface 
coatings,  and  pesticides.  An  important 
new  use  of  this  chemical  is  as  a 
substitute  for  methylene  chloride  in 
paint  strippers.  NMP  is  also  used  in  the 
recovery  and  purification  of  acetylenes, 
olefins,  and  diolefins,  in  the  removal  of 


sulfur  conipounds  irom  natural  and 
refinery  gases,  and  in  the  dehydration  of 
natural  gas. 

Test  data  for  glycidyl  methacrylate 
were  submitted  by  the  GMA  Industry 
Group  pursuant  to  a  testing  consent 
order  at  40  CFR  799.5000.  They  were 
received  by  EPA  on  December  4. 1995. 
The  submission  includes  two  final 
reports  entitled  "Evaluation  of  Glycidyl 
Methacrylate  (GMA)  in  the  Chinese 
Hamster  Ovary  Cell/Hypoxanthine- 
Guanine-Phosphoribosyl  Transferase 
(CHO/HGPRT)  Forward  Mutation 
Assay";  and  "Evaluation  of  Glycidyl 
Methacrylate  (GMA)  in  the  Mouse  Bone 
Marrow  Micronucleus  Test".  GMA,  a 
glycidol  derivative,  is  an  epoxy  resin 
additive  used  in  paint  coating 
formulations  and  adhesive  applications. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44620).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA"  Public  Docket  Office.  Rm.  B-607 
Northeast  Mall.  401  M  St.,  SW., 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection.  Test  data. 
DatRd:  January  26,  1996. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  96-1963  Filed  1-30-96;  8:45  am| 

BILUNO  CODE  6660-60-F 

tFRL-5404-6] 

Proposed  General  NPDES  Permit  for 
Placer  Mining  in  Alaska 

AGENCY:  Environmental  Protection 

Agency,  Region  10. 

ACTION:  Notice  of  a  proposed  general 

permit. 

SUMMARY:  This  is  a  proposal  to  modify 
general  permit  regulating  placer  mining 
activities  in  the  State  of  Alaska.  On  May 
31,  1994,  EPA  Region  10  published  a 
general  permit  for  discharges  of 
wastewater  from  placer  mines  in  Alaska. 
59  FR  28079.  May  3^1,  1994.  If  issued, 
the  proposed  modified  permit  would 
modify  effluent  limitations,  standards. 
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prohibitions  and  other  conditions  on 
wastewater  discharges  set  forth  in  the 
Alaska  placer  miner  general  permit. 
These  conditions  are  based  on  existing 
national  effluent  guidelines,  state  water 
quality  standards  and  material 
contained  in  the  administrative  record. 
A  description  of  the  basis  for  the 
conditions  and  requirements  of  the 
proposed  modified  general  permit,  and 
especially  of  the  basis  for  the  proposed 
modifications,  is  given  in  the  fad  sheet. 
EXECUTIVE  ORDER  128««:The  Office  of 
Management  and  Budget  has  exempted 
this  action  from  the  review 
requirements  of  Executive  Order  12866. 
UNFUNDED  MANDATES  REFORM  ACT:Under 
section  202  of  the  Unfunded.Mandates    . 
Reform  Act  of  1995  ("Unfunded 
Mandates  Act"),  EPA  must  prepare  a 
written  statement  to  accompany  any 
rules  with  Federal  mandates  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  such  a 
statement  is  required,  EPA  must  identify 
and  considerflhematives  that  achieve 
the  objective  of  such  a  rule.  EPA  must 
select  the  alternative  that  is  the  least 
costly,  most  cost-effective  or  least 
budensome,  unless  the  Administrator 
explains  in  the  final  rule  why  it  was  not 
selected  or  it  is  inconsistent  with  law. 
Because  the  proposed  modification  will 
not  im(>ose  costs  in  excess  of  $100 
million,  it  imposes  no  unfunded 
mandate  within  the  meaning  of  the 
Unfunded  Mandates  Act. 
PUBLIC  COMMENT  PERIO0:Interested 
persons  may  submit  comments  on  the 
proposed  modified  general  permit  to 
EPA,  Region  10  at  the  address  below. 
Comments  must  be  received  in  the 
regional  office  by  March  18,  1996. 
PUBLIC  HEARINGS:A  public  hearing  will 
be  held  in  Fairbanks,  Alaska,  on  March 
5,  1996  from  6:30  p.m.  until  11:00  p.m 
at  the  offices  of  the  State  of  Alaska 
Department  of  Natural  Resources, 
Division  of  Mining  and  Water 
Management,  3700  Airport  Way. 
REQUEST  FOR  COVERAOErWritten  request 
for  coverage  and  authorization  to 
discharge  under  the  general  permit  shall 
be  provided  to  EPA.  Region  10,  as 
described  in  Part  I.E.  of  the  draft 
modified  permit.  Authorization  to 
discharge  requires  written  notification 
from  EPA  that  coverage  has  been 
granted  and  that  a  specific  permit 
number  has  been  assigned  to  the 
operation. 

ADDRESSES:  Comments  on  the  proposed 
general  permit  should  be  sent  to  Tim 
Hamlin;  U.S.  EPA,  Region  10;  1200 
Sixth  Avenue  SO-155:  Seattle. 
Washington  98101. 


FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Hamlin  at  the  Seattle  address  above  or 
by  telephone  at  (206)  553-8311. 

Dated:  January  11.  1996 
Phil  Millam. 
Acting  Director.  Office  of  Water. 

Fact  Sheet 

United  States  Environmental 
Protection  Agency,  Region  10,  1200 
Sixth  Avenue,  VVD-134,  Seattle, 
Washington  98101,  (206)  553-1214. 

General  Permit  for  Placer  Miners  No.: 
AKG-37-0000. 

Proposed  Modification  of  a  General 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permit  To 
Discharge  Pollutants  Pursuant  to  the 
Provisions  of  the  Clean  Water  Act 
(CWA)  for  Alaska  Placer  Miners 

(except  those  identified  in  Part  III  of  this 
Fact  Sheet) 

This  fact  sheet  includes  (a)  the 
tentative  determination  of  the 
Environmental  Protection  Agency  (EPA) 
to  modify  the  NPDES  general  permit 
issued  on  May  13,  1994  and  published 
at  59  FR  28079  (May  31,  1994),  (b) 
information  on  public  comment,  public 
hearings  and  appeal,  (c)  the  description 
of  the  industry  arid  proposed 
discharges,  (d)  other  conditions  and 
requirements. 

Persons  wishing  to  comment  on  the 
tentative  determinations  contained  in 
the  proposed  modification  to  the  general 
permit  may  do  so  before  the  expiration 
date  of  the  Public  Notice.  All  written 
comments  should  be  submitted  to  EPA 
as  described  in  the  Public  Comments 
Section  of  the  attached  Public  Notice. 
After  the  expiration  date  of  the  Public 
Notice,  the  Director.  Office  of  Water, 
will  make  a  final  determination  with 
respect  to  issuance  of  the  permit.  The 
modifications  to  the  general  permit  will 
become  effective  30  days  after  the  final 
determination  is  made. 

The  proposed  modifications  to  the 
NPDES  general  permit  and  other  related 
documents  are  on  file  and  may  be 
inspected  and  copies  made  at  the  above 
address  any  time  between  8:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday. 
Copies  and  other  information  may  be 
requested  by  writing  to  EPA  at  the  above 
address  to  the  attention  of  the  Water 
Permits  Section,  or  by  calling  (206)  553- 
8332.  This  material  is  also  available 
from  the  EPA  Alaska  Operations  Office, 
Room  537,  Federal  Building,  222  West 
7th  Avenue,  Anchorage,  Alaska  99513- 
7588  or  Alaska  Operations  Office,  410 
Willoughby  Avenue,  Suite  100,  Juneau, 
Alaska  99801  or  the  Alaska  Department 
of  Environmental  Conservation, 
Northern  Regional  Office,  610 


University  Avenue,  Fairbanks,  Alaska 
99709. 
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I.  Background  Information 

A.  History 

Regulation  of  discharges  fi-om  gold 
placer  mining  operations  in  Alaska  has 
been  a  matter  of  extreme  controversy 
since  enactment  of  the  Clean  Water  Act. 
Starting  in  1976  and  1977,  EPA  issued 
approximately  170  individual  f>IPnES 
permits  to  Alaskan  gold  placer  miners. 
Those  permits  were  challenged 
administratively.  Some  parties  argued 
that  the  permits  were  not  stringent 
enough,  others  argued  that  the  permits 
were  too  stringent.  EPA  issued  an 
additional  269  individual  NPDES 
permits  for  gold  placer  mining  in  1983. 
All  of  those  permits  were  challenged 
judicially  in  Trustees  for  Alaska  v.  EPA, 
749  F.2d  549  (9th  Cir.  1984). 

EPA  issued  a  new  round  of  individual 
permits  (446  in  total)  in  1984  to  replace 
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expiring  permits  and  to  incorporate  new 
promulgated  regulations.  In  1985,  EPA 
modified  the  1984  permits,  based  on  the 
Trustee  for  Alaska  decision,  and  issued 
93  additional  permits.  In  1987,  EPA 
issued  an  additional  368  new  permits. 
The  1987  permits  were  the  subject  of 
litigation  based  on  allegations  that  EPA 
and  the  State  unreasonably  delayed 
acting  on  requests  for  hearings  on  those 
permits  in  Stein  v.  Kelso,  Case  No.  F89- 
21  Civil  (D.Alaska)  (litigation  against 
EPA).  The  case  against  EPA  was 
eventually  dismissed  as  moot  on  April 
12,  1990. 

The  permits  that  EPA  did  issue  in 
1985  and  1987  were  challenged 
administratively  and,  ultimately, 
judicially  in  Ackels  v.  EPA,  7  F.3d  862 
{9th  Cir.  1993).  A  decision  by  the  State 
of  Alaska  to  certify  the  1985  permits 
was  ultimately  resolved  by  the  Alaska 
Supreme  Court  in  Miners  Advocacy 
Council,  Inc.  v.  State  Dep't  ofEnvtI. 
Conservation.  778  P. 2d  1126  (Alaska 
1989),  cert,  denied,  493  U.S.  1077 
(1990).  The  State's  certification  of  the 
1987  permits  was  also  challenged  in 
Stein  V.  Kelso,  846  P. 2d  123  (Alaska 
1993). 

During  the  pendency  of  the  permit 
proceedings  described  above,  EPA  also 
was  sued  in  the  United  States  District 
Court  for  the  District  of  Alaska  in  1986. 
That  case  raised  a  variety  of  statutory 
and  constitutional  issues,  which  were 
ultimately  dismissed  or  resolved  in  the 
federal  courts.  One  of  the  concerns 
raised  in  the  1986  litigation,  whether 
EPA  had  a  duty  to  promulgate  national 
effiuent  limitations  guidelines  for  the 
gold  placer  mining  point  source 
category,  was  eventually  resolved  when 
EPA  published  such  guidelines  in  1988. 
See  40  CFR  Part  440  Subpart  M.  Those 
guidelines  also  were  the  subject  of 
litigation  in  Rybachek  v.  EPA.  904  F.2d 
1276  (9th  Cir.'l990). 

On  June  30, 1992,  EPA  received  a 
notice  of  citizen  suit  which  alleged  that 
EPA  failed  to  perform  a  non- 
discretionary  duty  to  regulate  suction 
dredge  gold  placer  mining  operations. 
At  that  time,  EPA  decided  it  would 
issue  individual  permits  for  mechanical 
placer  mining  operations  (for  the  1993 
mining  season)  and  that  it  would 
propose  a  general  permit  for  suction 
dredge  operations.  On  January  14, 1994, 
EPA  did  propose  such  a  general  permit, 
although  permit  coverage  was  proposed 
for  mechanical,  as  well  as  suction 
dredge  operations.  59  FR  2504  (Jan.  14, 
1994).  After  responding  to  public 
comment,  EPA  issued  the  final  general 
permit  on  May  13,  1994.  59  FR  28079 
(May  31,  1994).  On  September  28,  1994. 
two  enviroiunental  groups  filed  a 
petition  for  review  of  the  general  permit 


in  the  Ninth  Circuit.  Without  any 
admission  or  denial  of  any  of  the 
Petitioners'  allegations,  EPA  is 
proposing  to  modify  the  general  permit 
today. 

B.  Permit  Coverage 

1.  General  Permit 

a.  Section  301(a)  of  the  CWA  provides 
that  the  discharge  of  pollutants  is 
unlawful  except  in  accordance  v«th  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
Although  individual  permits  have  been 
issued  to  individual  dischargers  on  a 
case-by-case  basis,  EPA's  regulations 
also  authorize  the  issuance  of  "general 
permits"  to  categories  of  discharges  (40 
CFR  122.28)  when  a  number  of  point 
sources  are: 

(1)  Located  within  the  same 
geographic  area  and  warrant  similar 
pollution  control  measures; 

(2)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(3)  Discharge  the  same  types  of 
wastes; 

(4)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(5)  Require  the  same  or  similar 
monitoring  requirements;  and 

(6)  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

EPA  finds  that  the  placer  mining 
discharges  to  be  permitted  under  the 
modified  general  permit  proposed  for 
modification  today  meet  these  criteria. 
To  the  extent  that  any  given  placer 
mining  operation  warrants  different 
effluent  limitations  because  of  site- 
specific  factors  pertaining  to  turbidity, 
such  would  be  accounted  for  under 
Section  II. A. I.e.  of  the  permit. 

b.  Like  individual  permits,  a  violation 
of  a  condition  contained  in  a  general 
permit  constitutes  a  violation  of  the  Act 
and  subjects  the  owner  or  operator  of 
the  permitted  facility  to  the  penalties 
specified  in  Section  309  of  the  Act. 

c.  A  Notice  of  Intent  (NOI)  to  be 
covered  under  this  modified  General 
Permit  would  be  required  [40  CFR 
122.28fb)(2)(i)l,  including  new  NOIs 
from  permittees  already  covered  under 
the  May  31,  1994  general  permit  (i.e., 
dischargers  covered  under  the  permit 
prior  to  today's  proposed  modification). 
The  NOI  requirements  are  outlined  in 
Part  IF.  of  the  permit.  A  State  of  Alaska 
Annual  Placer  Mining  Application,  or 
other  document,  would  be  acceptable  if 
it  contains  all  the  items  specified  in  the 
permit. 

d.  This  modification  would  not  affect 
the  duration  of  the  May  31, 1994  general 
permit.  The  modified  permit  would 


expire  five  (5)  years  from  the  date  of 
issuance  of  the  original  permit, 
specifically,  on  June  30,  1999. 
Permittees  covered  under  this  modified 
general  permit  may  continue  to 
discharge  according  to  its  terms  after 
expiration  of  the  permit  provided  those 
permittees  submit  a  timely  and 
complete  application  for  renewal — i.e.,  a 
new  NOI — prior  to  expiration.  Only 
those  facilities  authorized  to  discharge 
under  the  modified  permit  prior  to  its 
expiration  who  submit  a  NOI  90  days 
prior  to  the  expiration  may  continue  to 
claim  coverage  under  the 
administratively  continued  permit. 
After  expiration,  no  "new  dischargers" 
may  claim  general  permit  coverage  until 
it  is  reissued. 

2.  Types  of  Placer  Mine  Operations 
Covered  by  the  Permit 

EPA  is  proposing  to  modify  the 
NPDES  general  permit  for  Alaska  placer 
mining  operations  issued  on  May  31, 
1994.  The  modified  general  permit 
would  apply  to  certain  facilities  that 
mine  and  process  gold  placer  ores  using 
gravity  separation  methods  to  recover 
the  gold  metal  contained  in  the  ore. 
Specifically,  the  modified  general 
permit  would  not  apply  to  certain  types 
of  mining  operations  currently 
authorized  under  the  May  31,  1994 
permit.  Discharges  from  some  suction 
dredge  op>erations,  discharges  from 
operations  using  hydraulic  removal  of 
overburden,  and  discharges  from 
operations  into  special  use  waters 
would  no  longer  be  eligible  for  coverage 
under  the  general  permit  as  modified. 
Discharges  from  operations  using 
certain  beneficiation  methods  would 
continue  to  be  ineligible  for  coverage 
under  the  general  permit  as  modified. 
The  modified  permit  would  apply  to  all 
open-cut  and  mechanical  dredge  gold 
placer  mines  except  those  open-cut 
mines  that  mine  less  than  1,500  cubic 
yards  of  placer  ore  per  mining  season 
and  mechanical  dredges  that  remove 
less  than  50,000  cubic  yards  of  placer 
ore  per  mining  season.  These  operations 
are  covered  by  the  effluent  guidelines 
and  described  in  40  CFR  440.140(b). 

EPA  previously  completed  a  literature 
research  project  considering  the 
environmental  effects  of  suction  dredge 
operation  and  potential  controls  that 
could  be  placed  on  them.  (North,  1993.) 
This  project  considered  effects  of 
suction  dredge  operations  and 
recommended  that  additional  study  be 
undertaken  on  the  effects  of  suction 
dredging  with  intake  hoses  larger  than 
eight  inches  in  size.  EPA  has  not  had 
the  opportunity  to  study  the  effects  of 
larger  operations.  Thus,  the  modified 
general  permit  would  only  authorize 
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cliscnar>jt;s  'oj  iuLtion  dredge  operations 
with  intake  hoses  of  eight  inches  or  less; 
it  would  not  authorize  discharges  by 
suction  dredge  operations  with  intake 
hoses  larger  than  eight  inches.  Any  such 
discharges  would  require  coverage 
under  an  individual  permit.  All  suction 
dredge  operations  with  intake  hoses  of 
eight  inches  and  less  would  be  eligible 
for  coverage  under  the  proposed 
modified  general  permit. 

Discharges  resulting  from  hydraulic 
removal  of  overburden  would  not  be 
covered  by  this  modified  permit. 
Discharges  from  ponds  containing  both 
"sluice  water"  and  wastewater  from 
hydraulicking  would  not  be  authorized 
by  the  modified  general  permit. 
(Hydraulicking  refers  both  to  the 
hydraulic  removal  of  overburden  and 
the  use  of  hydraulic  power  to  move  raw 
rock  to  the  point  of  processing,  i.e.  to 
the  gate  of  the  sluice  or  other  processing 
equipment). 

Individual  NPDES  permits  issued 
previously  did  not  cover  discharges 
associated  with  hydraulic  removal  of 
overburden.  These  permits  were 
challenged  administratively.  The  EPA 
Environmental  Appeals  Board  in  its 
September  3,  1992  Rsmand  Order  of 
NPDES  Appeal  No.  91-23  sanctioned 
EPA's  position  that  a  site-specific 
factual  analysis  is  necessary  to 
determine  the  precise  terms  of  any 
permit  that  authorizes  discharges  from 
hydraulic  removal  of  overburden.  It  also 
required  EPA  to  consider  an  applicant's 
entire  process  when  the  applicant  so 
requests. 

Because  of  the  site-specific  analysis 
necessary  for  discharges  associated  with 
hydraulicking.  EPA  proposes  not  to 
authorize  such  discharges  under  the 
today's  modified  general  permit.  Thus, 
such  discharges  would  also  require 
coverage  under  an  individual  permit. 

Finally,  this  permit  would  not 
authorize  discharges  resulting  from 
beneficiation  methods  utilizing 
cyanidation.  froth  flotation,  heap  or  vat 
leaching  and  mercury  amalgamation. 
Such  discharges  were  not  authorized 
under  the  May  31,  1994  permit. 

3.  Limitations  on  Coverage 

Certain  streams  and  stream  reaches  in 
Alaska  have  been  designated  as  Wild  & 
Scenic  Rivers  or  are  located  in  State 
Parks,  National  Parks  and  Preserves, 
National  Monuments,  National 
Conservation  Areas,  National  Wildlife 
Refuges  and  National  Wildlife  Areas. 
Under  the  proposed  modification,  this 
permit  would  not  apply  to  facilities 
discharging  to  these  special  use  waters. 

For  mining  wastewaters  discharged  to 
these  special  use  waters,  the  Agency  has 
determined  that  it  lacks  sufficient 


information  to  assure  that  compliance 
with  this  modified  general  permit 
would  also  assure  compliance  with 
applicable  legal  requirements.  Such 
discharges  may  be  authorized  under  a 
future  general  permit  or  under  an 
individual  permit. 

Like  the  May  31  1994  permit,  this 
modified  permit  would  not  relieve  a 
permittee  of  the  requirements  of  other 
applicable  federal,  state  or  local  laws; 
permittees  should  contact  the 
appropriate  state  or  federal  agencies  to 
inquire  about  additional  permits  that 
may  be  required. 

Additional  requirements  may  be 
imposed  by  the  Alaska  Department  of 
Fish  and  Game  in  resident  and 
anadromous  fish  streams.  Also.  "The 
Atlas  to  the  Catalog  of  Waters  Important 
for  Spawning,  Rearing  or  Migration  of 
Anadromous  Fish"  lists  the  streams  in 
the  State  which  require  a  Habitat  permit 
from  the  Alaska  Department  of  Fish  and 
Game. 

4.  Individual  Permits 

Owners  or  operators  authorized  by  a 
general  permit  may  be  excepted  from 
coverage  by  a  general  permit  by 
applying  to  the  Director  of  the  NPDES 
program  for  an  individual  permit.  This 
request  may  be  made  by  submitting  an 
NPDES  permit  application,  together 
with  supporting  documentation  for  the 
request  no  later  than  90  days  after 
publication  by  EPA  of  the  final  general 
permit  in  the  Federal  Register,  or  180 
days  prior  to  the  commencement  of 
operation  of  a  new  source  or  new 
discharger.  EPA  also  intends  to  give 
appropriate  priority  to  those  dischargers 
who  would  no  longer  be  covered  under 
the  general  permit  as  a  result  of  the 
proposed  changes.  Specifically, 
permittees  discharging  to  special  use 
waters,  including  the  Forty-Mile  River, 
suction  dredge  permittees  with  intake 
hoses  greater  than  8  inches,  and 
hydraulickers  would  be  given 
appropriate  priority  in  the  individual 
permit  process  provided  they  make 
prompt  application  for  such  coverage. 

Finally,  EPA  intends  to  give 
appropriate  priority  to  those  dischargers 
who  wish  to  receive  a  site-specific 
turbidity  limit  based  on  a  different 
approach  than  that  proposed  in  the 
modified  general  permit.  These 
dischargers  mu.st  provide  sufficient 
information  to  EPA  to  establish  either 
that  (1)  their  effluent  does  not  exceed 
water  quality  criteria  for  metals  other 
than  arsenic  or  (2)  the  natural 
background  level  of  turbidity  of  the 
receiving  water  is  greater  than  zero. 
Sufficient  information  means  analytical 
monitoring  data  that  reflects  at  least 
three  Scunples  taken  over  the  period  of 


not  less  than  tlaree  weeks.  (A  detailed 
explanation  of  the  proposed  modified 
general  permit's  approach  to  turbidity 
including  its  relationship  to  metals  may 
be  found  at  part  III.  C.  of  this  fact  sheet.) 

The  Director  may  require  any  person 
authorized  by  the  modified  general 
permit  to  apply  for  and  obtain  an 
individual  permit,  or  any  interested 
person  may  petition  the  Director  to  take 
this  action.  The  Director  may  consider 
the  issuance  of  individual  permits 
when: 

a.  The  single  discharge  or  the 
cumulative  number  of  discharges  is/are 
a  significant  contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

c.  A  change  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source; 

d.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit; 

e.  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved;  or 

f.  Tne  requirements  fisted  in  the 
previous  paragraphs  are  not  met. 

C.  Description  of  the  Industry 

Placer  mining  involves  the  mining 
and  extraction  of  gold  or  other  heavy 
metals  and  minerals  primarily  from 
alluvial  deposits.  These  deposits  may  be 
in  existing  stream  beds  or  ancient,  often 
buried,  stream  deposits,  i.e.  paleo  or 
fossil  placers.  Many  Alaskan  placer 
deposits  consist  of  unconsolidated  clay, 
sand,  gravel,  cobble  and  boulders  that 
contain  very  small  amounts  of  native 
gold  or  other  precious  metals.  Most  are 
stream  deposits  and  occur  along  present 
stream  valleys  or  on  benches  or  terraces 
above  existing  streams.  Beach  placer 
deposits  have  been  and  continue  to  be 
important  producers  in  Alaska.  These 
deposits,  most  notable  near  Nome, 
include  both  submerged  and  elevated 
beach  placer  deposits. 

Essential  components  of  placer 
mining  include  overburden  removal, 
mining  of  the  gold  placer  gravels,  and 
processing  (gold  recovery). 

1.  Overburden  Removal 

Various  types  of  overburden  include 
barren  alluvial  gravels,  broken  slide 
rock,  or  glacial  deposits.  In  some  parts 
of  Alaska  the  pay  gravels  are  overlaid  by 
silty.  organic-rich  deposits  of  barren, 
frozen  material  generally  comprised  of 
wind-blown  particles  (loess). 
Particularly  high  ice  content  is  common. 
Most  facilities  utilize  mechanical 
methods  for  removal  of  overburden 


because  they  generally  use  the  same 
excavating  equipment  for  mining. 

Overburden  can  also  be  removed  by 
hydraulicking.  Hydraulicking  consists 
of  the  loosening  of  material  by  water 
delivered  under  pressure  through  a 
hydraulic  giant  (monitor).  This  general 
permit  does  not  authorize  discharges 
from  operations  that  use  hydraulicking 
to  rerrrove  overburden.  Such  discharges 
would  be  considered  through  the 
individual  permit  process. 

2.  Mining  Methods 

Placer  mining  methods  include  both 
dredging  systems  and  open-cut  mining. 
Dredging  systems  are  classified  as 
hydraulic  or  mechanical  (including 
bucket  dredging),  depending  on  the 
methods  of  digging.  Suction  dredges, 
the  most  common  hydraulic  dredging 
system,  are  quit^  popular  in  Alaska  with 
the  small  or  recreational  gold  placer 
miner.  Like  all  floating  dredges,  suction 
dredges  consist  of  a  supporting  hull 
with  a  mining  control  system, 
excavating  and  lifting  mechanism,  gold 
recovery  circuits,  and  waste  disposal 
system.  All  floating  dredges  are 
designed  to  work  as  a  unit  to  dig, 
classify,  beneficiate  ores  and  dispose  of 
waste.  Because  suction  dredges  work 
the  stream  bed  rather  than  stream  banks, 
the  discharge  from  suction  dredges 
consists  totally  of  stream  water  and  bed 
material. 

Open-cut  methods  commonly  used  in 
Alaska  involve  the  use  of  bulldozers  to 
remove  overburden,  push  pay  dirt  to 
sluiceboxes,  stack  tailing  and  construct 
ditches  ponds  and  roads.  At  some  sites, 
loaders  are  used  to  move  material. 

3.  Processing  Methods 

A  large  percentage  of  the  present  gold 
placer  mining  operations  use  some  type 
of  sluice  box  to  perform  the  primary 
processing  function,  beneficiation.  An 
increasing  number  of  jig  plants  are  also 
being  used  at  open-cut  mines.  Many 
operations  make  use  of  feed  size 
classification  which  involves  the 
physical  separation  of  large  rocks  and 
boulders  from  smaller  materials  such  as 
gravel  and  sand.  The  object  of 
classiP.cation  is  to  prevent  the 
processing  of  large-sized  material  which 
is  unlikely  to  contain  gold  values. 
Commonly  used  classification 
equipment  includes:  grizzlies,  trommels 
and  static  or  vibrating  screens.  The  most 
common  gold  recovery  method  is 
sluicing.  A  sluice  is  a  long,  sloped 
trough  into  which  water  is  directed  to 
effectuate  separation  of  gold  from  ore.  A 
slurry  of  water  and  ore  flows  down  the 
sluice  and  the  gold,  due  to  its  relatively, 
high  density,  is  trapped  in  riffles  along 
the  sluice. 


II.  Effluent  Characteristics 

Discharges  from  placer  mining 
operations  consist  of  water  and  the 
naturally  occurring  materials  found  in 
the  alluvial  deposits  (e.g.  sand,  silt,  clay, 
trace  minerals  and  metals,  etc.).  Some  of 
the  elements  measured  in  placer  mine 
effluent  are  derived  principally  from 
sulfide,  oxide,  carbonate,  and  silicate 
mineral  species,  and  may  include 
antimony,  arsenic,  cadmium,  copper, 
'•on,  lead,  mercury,  nickel,  silver,  and 
Jnc.  Most  of  these  parameters  have 
been  found  in  trace  amounts  in 
discharges  from  some  mines. 

Based  on  review  of  available  scientific 
literature,  sampling  data  collected  by 
EPA  and  the  Alaska  Water  Quality 
Standards  (WQS),  EPA  has  concluded 
that  the  pollutants  of  primary  concern 
are  settleable  solids,  turbidity,  and 
arsenic.  Arsenic  is  the  primary  metal  of 
concern  due  to  its  potential  toxicity  and 
its  naturally  occurring  abundance  in 
most  Alaskan  soils,  which  may  be 
discharged  to  Alaskan  waters  along  with 
other  mining  wastes. 

III.  Basis  for  Effluent  Limitations  on 
Mechanical  Operations 

A.  Background 

The  Clean  Water  Act  requires  that 
NPDES  permits  establish  effluent 
limitations  to  assure  compliance  with 
technology-based  control  standards  and 
with  State  water  quality  standards. 
Technology-based  limitations  represent 
the  degree  of  pollutant  reduction  that 
can  be  economically  achieved  by  using 
various  levels  of  pollution  control 
technology.  In  accordance  with  Section 
301(b)(1)(C)  of  the  CWA,  NPDES 
permits  must  also  assure  compliance 
with  any  more  stringent  limitations, 
particularly  those  necessarj-  to  meet 
State  water  quality  standards.  The 
NPDES  regulations  at  40  CFR  122.44(d) 
requires  NPDES  permits  to  include 
conditions  to  "(a)chieve  water  quality 
standards  established  under  §  303  of  the 
Clean  Water  Act." 

B.  Technology-Based  Limitations 

Effluent  limits  required  in  this  permit 
for  the  control  of  pollutants  are 
published  in  40  CFR  Part  440  Subpart 
M  (Gold  Placer  Mine  Subcategory), 
which  was  published  at  53  FR  18764 
(May  24,  1988).  These  limits  apply  only 
to  a  certain  category  of  mechanical 
placer  mining  operations.  Additional 
information  regarding  the  basis  for 
establishing  the  effluent  limits  is 
summarized  in  the  EPA  publication 
titled  "Development  Docimient  for 
Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards  for 
the  Ore  Mining  and  Dressing  Point 


Source  Category — Gold  Placer  Mine~ 
Subcategory"  (May  1988) 
("Development  Document"). 

The  Subpart  M  regulations  establish 
effluent  limitations  guidelines  and 
standards  based  on  the  best  practicable 
control  technology  currently  available 
(BPT),  the  best  available  technology 
economically  achievable  (BAT),  and 
new  source  performance  standards 
(NSPS)  based  on  the  best  available 
demonstrated  technology.  The  BAT 
limitations  and  NSPS  represent  the  level 
of  treatment  required  for  all  placer 
mining  operations  covered  under  40 
CFR  Part  440  Subpart  M.  Subpart  M  also 
mandates  specific  best  management 
practices  (BMPs). 

The  limitations  and  standards 
established  under  Subpart  M  were 
derived  based  on  the  use  of  settling 
ponds  and  total  recirculation  of  process 
wastewater.  Subpart  M  allows  a  mine  to 
discharge  incidental  water  that  enters 
the  mine  site  through  infiltration, 
drainage  and  mine  drainage  (including 
waters  entering  the  mine  through 
precipitation,  snow  melt,  drainage 
water,  ground  water  infiltration  and  the 
melting  of  permafrost)  provided  that 
three  conditions  are  met:  (1)  the 
incidental  waters  have  commingled 
with  process  waters,  (2)  the  volume  of 
the  discharge  is  no  greater  than  the 
volume  of  infiltration,  drainage  and 
mine  drainage  waters  tbat  is  in  excess 
of  the  make-up  water  required  for 
operation  of  the  beneficiation  process, 
and  (3)  the  concentration  of  settleable 
solids  in  the  discharged  water  does  not 
exceed  the  effluent  limitations  specified 
below. 

For  the  purpose  of  this  permit, 
discharged  wastewater  consists  of 
incidental  waters  commingled  with 
process  waters  used  to  move  the  ore  to 
and  through  the  beneficiation  process, 
water  used  to  aid  in  classification,  and 
water  used  in  gravity  separation. 
Subpart  M  imposes  the  following 
effluent  limitations: 

a.  The  concentration  of  settleable 
solids  in  wastewater  discharged  from  an 
open-cut  mine  plant  or  a  dredge  plant 
site  must  not  exceed  an  instantaneous 
maximum  of  0.2  ml/I. 

b.  The  volume  of  wastewater  which 
may  be  discharged  from  an  open-cut 
mine  plant  or  dredge  plant  site  must  not 
exceed  the  volume  of  infiltration, 
drainage  and  mine  drainage  waters 
which  is  in  excess  of  the  make-up  water 
required  for  operation  of  the 
beneficiation  process. 

These  technology-based  requirements 
are  specified  in  Parts  II.A.l.a.  and  b.  of 
the  proposed  permit. 

Part  II.A.2.  of  the  proposed  permit 
prohibits  the  discharge  of  any 


UMI 


3408 


Federal  Re^ster  '  Vo!    61.  No.  21  /  Wednesday.  January  31.  1996  /  Notices 


Federal  R-utsttr  /  Vol.  61,  No.  21   /  Wednesday,  January  31.  1996  /  Notices 


3409 


wastewater  during  periods  wnen  new 
water  is  allowed  to  enter  the  plant  site. 
It  is  required  to  assure  compliance  with 
the  technology-based  requirements 
established  in  Part  D.A.l.a.  of  the 
proposed  permit. 

C.  Water  Quality  Based  Limitations 

1.  Introduction 

In  addition  to  the  technology-based 
effluent  limitations,  the  permit  includes 
effluent  limitations  which  are  required 
to  ensure  compliance  with  WQS  {Title 
18,  Chapter  70  of  the  Alaska 
Administrative  Code). 

These  standards  vary  with  the 
beneficial  use  they  are  established  to 
protect.  In  water  bodies  with  more  than 
one  designated  beneHcial  use.  the  more 
restrictive  criteria  apply.  The  WQS 
protect  most  fresh  water  sources  for  use 
in  drinking,  agriculture,  aquaculture 
and  industrial  water  supply,  contact  and 
secondary  recreation,  and  the  growth 
and  propagation  of  fish,  shellfish,  and 
other  aquatic  life  (18  AAC  70.050).  This 
permit  will  protect  all  the  above  uses. 

The  WQS  also  authorize  the  State  to 
approve  mixing  zones.  18  AAC 
70.032(a)  states  in  part  that  "(i)n 
applying  the  water  quality  criteria  set 
out  in  this  chapter,  the  department  will, 
upon  application  and  in  its  discretion, 
prescribe  in  a  permit  or  certification  a 
mixing  zone."  A  mixing  zone  is  the 
volume  of  water,  adjacent  to  a 
discharge,  in  which  wastes  discharged 
mix  with  the  receiving  water,  and 
within  which  the  water  quality  criteria 
set  forth  in  18  AAC  70.020  may  be 
exceeded.  18  AAC  70.032  sets  forth  the 
method  for  determining  whether  a 
mixing  zone  is  appropriate  and,  if  so. 
the  appropriate  size  of  a  mixing  zone. 
Where  a  mixing  zone  is  authorized, 
WQS  must  he  achieved  at  the  edge  on 
the  mixing  zone,  known  also  as  the  zone 
of  initial  dilution  ("ZID"). 

2.  Alaska  Water  Quality  Standards 

EPA  has  evaluated  the  following  WQS 
in  determining  appropriate  permit 
limits: 

a.  Turbidity.  According  to  the  WQS, 
the  most  protective  turbidity  criteria 
applies  to  fresh  water  sources  classified 
for  use  as  drinking  water  and  contact 
recreation  uses.  These  criteria,  which 
are  set  forth  in  18  AAC  70.020(b).  state 
that  turbidity  "(m)ay  not  exceed  5 
nephelometric  turbidity  units  (NTUJ 
above  natural  conditions  when  the 
natural  turbidity  is  50  NTU  or  less;  and 
more  than  10%  increase  in  turbidity 
when  the  natural  condition  is  more  than 
50  NTU,  not  to  exceed  a  maximum 
increase  of  25  NTU." 

b.  Sediment.  The  most  protective 
sediment  criterion  applies  to  fresh  water 


sourues  classified  for  use  as  drinking 
water.  This  criterion  is  a  narrative 
standard  requires  "(n)o  measurable 
increase  in  concentration  of  settleable 
solids  above  natural  conditions,  as 
measured  by  the  volumetric  Imhoff  cone 
method."  The  lowest  measurable  value 
of  settleable  solids  using  an  Imhoff  cone 
is  0.2  ml/1. 

c.  Metals.  Under  Alaska  WQS,  metals 
constitute  "Toxic  and  Other  Deleterious 
Organic  and  Inorganic  Substances."  The 
most  restrictive  metals  criterion  is  that 
which  applies  to  fresh  water  used  for 
the  growth  and  propagation  of  fish, 
shellfish,  and  other  aquatic  life  and 
wildlife.  See  18  AAC  70.020  (1995). 
That  criterion  prohibits  individual 
substances  from  exceeding  the  EPA 
Quality  Criteria  for  Water  or,  if  those 
criteria  do  not  exist,  the  Primary 
Maximum  Contaminant  Levels  of  the 
Alaska  Drinking  Water  Standards. 
Under  this  criterion,  even  more 
stringent  limits  may  be  imposed  where 
ADEC  finds  that  the  limits  are  not 
appropriate  for  sensitive  resident  Alaska 
species. 

(1)  Metals  Other  Than  Arsenic.  Under 
the  proposed  modifications,  metals 
other  than  arsenic  are  regulated  through 
permit  limitations  on  settleable  solids 
and  turbidity.  EPA  has  determined  that 
any  metals  present  in  raw  placer  mining 
wastewater  are  associated  with  the 
solids  in  that  wastewater.  Development 
Document  at  98.  By  meeting  the 
settleable  solids  limitation  of  0.2  ml/I,  a 
miner  will  have  removed  almost  all  of 
the  metals  that  might  otherwise  be 
present  in  placer  mining  effluent. 

However,  the  concentration  of 
remaining  metals  still  might  exceed  the 
metals  criteria.  Because  the  remaining 
metals  are  associated  with  solids,  the 
permit's  limitations  on  turbidity — 
which  EPA  believes  in  placer  mining 
effluent  is  almost  wholly  composed  of 
solids  that  have  not  settled — will 
control  any  remaining  metals  that  might 
be  in  the  effluent. 

(2)  Arsenic.  EPA  has  concluded, 
based  on  available  ^^ampling  data,  that 
arsenic  is  commonly  associated  with 
placer  mining  wastes.  Development 
Document  at  118.  131.  Locally,  it  is  the 
most  abundant  toxic  metal  present. 
Additionally,  although  several  studies 
by  EPA  have  indicated  a  reduction  in 
levels  of  arsenic  in  placer  mining 
effluent  as  a  result  of  reducing  settleable 
solids  to  0.2  ml/I,  EPA  has  concluded 
that  these  reduced  levels  of  arsenic  are 
not  consistently  adequate  to  achieve 
WQS.  Development  Document  at  118, 
131. 
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3.  Limitations 

Based  on  review  of  the  WQS  and 
available  data,  EPA  proposes  that  the 
modified  general  permit  would  contain 
limitations  on  flow,  turbidity,  settleable 
solids  and  arsenic  in  order  to  meet  the 
WQS  of  concern. 

a.  Flow  and  Turbidity.  Because  metals 
other  than  arsenic  are  strongly 
associated  with  solids,  the  technology- 
based  limits  on  settleable  solids  and  on 
the  volume  of  wastewater  discharged — 
which  effectively  require  the  use  of 
settling  ponds — greatly  reduce  metals. 
EPA  believes  additional  WQS-based 
limits  on  turbidity  assure  compliance 
with  the  metals  criteria.  Placer  mining 
effluent  turbidity  is  almost  entirely 
caused  by  those  solids  that  have  not 
settled.  Thus,  turbidity  is  an  indicator  of 
solidi,  and  therefore  it  is  an  indicator  of 
metals  too.  The  turbidity  limit  thus  is 
not  only  necessary  to  achieve  the  WQS 
for  turbidity  but  also  to  achieve  the 
WQS  for  metals  other  than  arsenic. 

For  purposes  of  the  general  permit, 
the  maximum  turbidity  limit  of  the 
effluent  is  that  which  would  result  in  a 
level  of  turbidity,  after  mixing,  that  does 
not  exceed  5  NTU  above  background. 

The  State  of  Alaska  has  agreed,  as  part 
of  its  certification  of  individual  NOIs,  to 
consider  modifying  the  turbidity 
limitation  to  account  for  the  dilution 
effects  of  the  receiving  stream.  The 
applicant  would  provide  with  the  NOI 
sufficient  information  demonstrating 
that  the  dilution  effect  of  the  receiving 
water  justifies  a  less  stringent  limit  and 
disclosing  effluent  flow.  The  necessary 
dilution  information  may  be  provided, 
as  it  has  in  past  years,  by  the  permittee 
or  by  the  Alaska  Department  of  Natural 
Resources  (ADNR).  Where  the  applicant 
does  not  provide  the  site-specific 
information  sufficient  to  justify  a  less 
stringent  turbidity  limit,  coverage  under 
the  modified  general  permit  would  be 
granted  with  a  turbidity  limit  of  5  NTU 
above  natural  background. 

The  proposed  modification  would 
make  three  changes  that  better  ensure 
that  site-specific  turbidity  limits  achieve 
WQS  for  metals  other  than  arsenic. 
First,  the  modified  general  permit 
condition  would  be  based  on  the 
assumption  that  the  naturally  occurring 
turbidity  level  is  0  NTU.  This 
assumption  is  based  on  the  fact  that 
most  Alaska  waters  upon  which  placer 
mining  is  conducted  have  either  no  or 
very  low  levels  of  naturally  occiuring 
turbidity. 

Second,  the  flow  estimate  that  the 
permittee  traditionally  has  provided — 
and  which  is  used  to  calculate  site- 
specific  turbidity  limits — would  be 
included  in  the  permit  as  a  limit.  This 


would  iobter  accurate  assessment  of 
flows  and  thereby  ensure  appropriate 
turbidity  limits  becau.se  applicants  who 
might  otherwise  tend  to  underestimate 
flows,  and  thereby  get  a  higher  turbidity 
limit,  will  now  have  a  strong  incentive 
to  estimate  flows  accurately.  On  the 
other  hand,  those  who  inadvertently 
underestimate  flows  can,  by 
undertaking  additional  turbidity 
monitoring,  negate  the  presumption  that 
a  flow  exceedance  was  resulted  in  a 
permit  violation.  So  long  as  a  miner 
takes  a  turbidity  sample  that 
demonstrates  compliance  with  the 
turbidity  limit,  any  flow  exceedance 
will  not  be  considered  a  permit 
violation. 

Third,  the  turbidity  limit  would  be 
based  on  a  more  conservative  low-flow 
projection  based  on  the  thirty  day,  ten- 
year  low  flow  (30Q10).  This  low-flow 
projection  is  more  conservative  than 
would  be  required  were  turbidity  not 
being  used  as  part  of  the  permit's  regime 
to  comply  with  WQS  for  metals  other 
than  arsenic.  That  is,  30Q10  is  proposed 
in  recognition  of  the  potential  for  placer 
mining  effluent  to  include  toxic  metals. 
Under  the  Alaska  WQS.  if  the  turbidity 
limitation  were  not  a  means  for 
implementing  WQS  for  toxics,  the  less 
stringent  three-day,  ten-year  low  flow 
(3Q2)  would  be  the  proposed  low  flow. 
(On  the  other  hand,  a  more  stringent 
assumed  low  flow  based  on  seven-day, 
ten-year  low  flow  (7Q10)  would  be 
utilized  in  accordance  with  the  Alaska 
WQS  if  placer  mining  effluent  were 
known  to  contain  toxic  pollutants. 

(A  miner  who  seeks  higher  turbidity 
limits  than  would  result  under 
application  of  the  formula  would  have 
to  apply  for  an  individual  permit  and 
would  have  to  include  information  that 
demonstrates  that  the  above 
considerations  do  not  be  apply  to  his  or 
her  location.  For  example,  a  miner  may 
obtain  a  higher  turbidity  limit  if  he  or 
she  could  demonstrate  in  an  individual 
permit  application  that  turbidity  natural 
background  is  above  zero  or  that  metals 
are  not  present  in  the  mining  effluent.) 

The  procedures  that  the  State  has 
indicated  it  would  use  to  calculate  a 
turbidity  limit  under  the  general  permit 
are  substantially  the  same  as  those  used 
in  the  individual  placer  mining  permits 
issued  since  1986.  The  proposed 
turbidity  limit  is  based  on  utilizing  a 
mass  balance  equation  which  relates 
receiving  water  flow  and  turbidity  to 
effluent  flow  and  turbidity.  The  basic 
form  of  this  equation  is: 

QiC,=Q2C2. 

where 

C|=efnuent  turbidity ; 


C2=receiving  water  downstream 
turbidity  after  mixing  where  the 
allowable  increase  is  5  NTU  above 
background  [i.e.  5  NTU); 
Qi=efnuent  flow  and, 
Q2=total  receiving  water  flow 

downstream  from  discharge  after 
complete  mixing  (i.e.  30Q10). 

This  formula  differs  from  that  used 
previously  in  two  respects.  First,  as 
discussed  above,  it  assumes  a 
background  turbidity  of  zero.  The 
formula  used  in  the  May  31, 1994 
permit  was: 
QiC,+a!C2=Q,Cj 

where  Qi  represented  receiving  water 
flow  upstream  of  the  discharge  and  Ci 
represented  the  receiving  water 
turbidity  upstream  of  the  discharge. 
Because  the  modified  general  permit 
would  assume  that  the  upstream 
turbidity  is  zero,  QiCi  in  the  previous 
formula  falls  out  of  this  equation,  and 
thus,  the  two  equations  are  the  same. 
Authorization  under  the  proposed 
modified  general  permit  would  only  be 
available  based  on  the  zero  background 
turbidity  assumption.  Second,  under 
this  fonnula  no  default  effluent  flow 
will  be  utilized.  A  miner  who  submits 
an  NOI  for  zero  discharge  will  not  be 
eligible  to  receive  a  site-specific 
turbidity  limit. 

The  necessary  information  to 
determine  the  appropriate  turbidity 
limit  for  the  facility  is  the  effluent  and 
receiving  water  flow  values.  Receiving 
water  flow  values  can  be  obtained  from 
the  ADNR,  Division  of  Mining,  upon 
request  by  the  permittee.  ADNR 
methodology  for  determining  upstream 
flow  uses  equations  developed  by 
Ashton  and  Carison  (1984).  The 
maximum  effluent  discharge  flow  must 
be  estimated  by  the  permittee  and  must 
account  for  the  effects  of  all  excess 
incidental  waters. 

Discharges  requesting  turbidity  limits 
that  account  for  effluent  and  receiving 
water  flow  rates  would  need  to  submit 
the  necessary  information  to  EPA  with 
the  NOI.  This  would  apply  to  all 
dischargers,  including  those  who  have 
submitted  this  type  of  information  in 
the  past,  in  order  to  assure  that  all  site- 
specifit  information  is  up-to-date.  EPA 
would  forward  this  information  to  the 
Alaska  Department  of  Environmental 
Conservation. 

b.  Settleable  Solids.  The  settleable 
solids  limitation  would  serve  both  as  a 
technology-based  limitation  and  as  a 
WQS-based  limitation.  The  most 
conservative  WQS  standard  for 
sediment  is  defined  in  terms  of 
settleable  solids  as  measured  using  an 
Imhoff  Cone.  The  Imhoff  Cone  does  not 
reliably  quantify  settleable  solids  at 


levels  below  0.2  ml/1  which  is  also  the 
technology-based  limit  for  placer  mines. 
Thus,  the  permit's  technology-based 
limit  also  would  implement  the  WQS 
for  sediment. 

As  mentioned  above,  compliance  with 
the  settleable  solids  limitation,  also 
would  greatly  assist,  if  it  would  not 
alone  ensure,  compliance  with  WQS  for 
metals.  The  vast  majority  of  whatever 
metals  are  present  in  placer  miner 
wastewater  would  be  removed  where 
the  discharge  meets  the  settleable  solids 
limitation.  Development  Document  at 
98. 

c.  Arsenic.  In  establishing  the  arsenic 
limit,  EPA  proposes  to  rely  on  the 
"Amendments  to  the  Water  Quality 
Standards  Regulation;  Compliance  with 
CWA  Section  303(c)(2)(B) 
("Amendments")  (57  FR  6084).  This 
rulemaking  promulgated  the  chemical- 
specific  numeric  criteria  for  priority 
toxic  pollutants  necessary  to  bring  all 
States  into  compliance  with  the 
requirements  of  the  CWA  Section 
303(c)(2)(B).  The  primary  focus  of  the 
rule  is  the  inclusion  of  the  federal  water 
quality  criteria  for  pollutant(s)  in  State 
standards  as  necessary  to  support  water 
quality-based  control  programs  (e.g. 
NPDES  permits).  Thus,  the  existing 
federal  standard  of  0.18  ng/1  total 
recoverable  arsenic  is  applicable  to 
Alaska  and  this  number  has  been  used 
to  determine  the  end-of-pipe  limitation 
for  the  draft  permit. 

The  arsenic  criterion  in  the 
Amendments  is  currently  under 
consideration  for  revision.  If  the  current 
arsenic  criterion  has  been  stayed  by  EPA 
prior  to  final  issuance  of  the  modified 
general  permit  and  no  new  or  interim 
criterion  has  been  promulgated,  EPA 
intends,  consistent  with  the  Alaska 
Water  Quality  Standards,  to  include  in 
the  final  permit  an  ai^enic  limit  of  50 
jig/I  total  arsenic  which  is  the  Alaska 
E)rinking  Water  Standard  for  arsenic.  If 
the  current  criterion  is  stayed  and  EPA 
issues  a  new  or  interim  criterion  that  is 
less  stringent  than  the  State  standard, 
EPA  likewise  will  include  the  State 
standard.  Alternatively,  if  the  new  or 
interim  EPA-issued  criterion  were  more 
stringent  than  the  State  standard,  it 
would  be  included. 

While  Mixing  zones  are  allowed 
under  the  Alaska  standards  for  some 
pollutant  discharges,  under  18  AAC 
70.032(a)(1)  the  State  will  not  authorize 
a  mixing  zone  if  "pollutants  discharged 
could  be  expected  to  cause 
carcinogenic,  mutagenic,  or  teratogenic 
effects  on  biota  or  human  health"  and 
result  in  a  significant  human  health  risk. 

EPA  is  not  proposing  a  mixing  zone 
for  arsenic  but  would  include  a  method 
for  determining  a  mixing  zone  in  the 
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perm;:  :i  me  uepar.ir-e:::  a'j'.--'ri:i;ijt's 
that  such  a  mixing  zone  is  appropriate 
and  is  in  compliance  with  VVQS. 

The  proposed  general  permit  does  not 
address  circumstances  where  natural 
background  exceeds  criteria.  Miners 
seeking  to  discharge  arsenic  at  levels  up 
to  natural  background  must  apply  for 
individual  permits.  They  must  also 
obtain  from  ADEC  a  limit  based  on 
natural  background  in  accordance  with 
the  provisions  of  18  AAC  70.025. 

rV.  Best  Management  Practices  (BMPs) 

Section  402(a)(2)  authorizes  EPA  to 
include  miscellaneous  requirements  in 
permits  on  a  case-by-case  basis  which 
are  deemed  necessary  to  carry  out  the 
provisions  of  the  Act.  BMPs  are 
practices  designed  to  control  or  abate 
the  discharge  of  pollutants. 

A.  BMP  conditions  in  Permit  Parts 
III.A.1.  to  III.A.5.  of  the  proposed  permit 
were  developed  pursuant  to  Section 
304(e)  of  the  CWA.  These  BMPs  are 
established  in  40  CFR  440.148  and  are 
necessary  for  control  and  treatment  of 
the  drainage  and  infiltration  water  at 
gold  placer  mines  and  to  prevent  solids 
and  toxic  metals  from  being  released  to 
the  receiving  streams. 

1.  The  intent  of  Permit  Part  III.A.1.  is 
to  avoid  contamination  of  nonprocess 
water,  reduce  the  volume  of  water 
requiring  treatment  and  maximize  the 
retention  time  and  the  settling  capacity 
of  the  settling  ponds.  The  diversion 
would  be  required  to  totally  circumvent 
any  gold  recovery  units,  treatment 
facilities,  etc.  Any  mine  drainage 
sources  that  pass  through  the  actual 
mining  area  and  are  subject  to 
transportmg  pollutants  would  be 
required  to  be  treated  prior  to  discharge. 

2.  Permit  Part  III.A.2.  is  intended  to 
assure  that  water  retention  devices  are 
constructed  appropriately.  This  may  be 
achieved  by  utilizing  on-site  material  in 
a  manner  that  the  fine  seaUng  material 
(such  as  clays)  are  mixed  in  the  berms 
with  coarser  materials.  Berms  should  be 
toed  into  the  underlying  earth, 
constructed  in  layers  or  lifts  and  each 
layer  thoroughly  compacted  to  ensure 
mechanical  and  watertight  integrity  of 
the  berms.  Other  impermeable  material 
such  as  plastic  sheets  or  membranes 
may  be  used  inside  the  berms  when 
sealing  fines  are  unavailable  or  in  short 
supply  The  side  slope  of  berms  should 
not  be  greater  than  the  natural  angle  of 
repose  of  the  materials  used  in  the 
berms  or  a  slope  of  2:1,  whichever  is 
flatter. 

3.  The  intent  of  Permit  Part  III.A.3  is 
to  ensure  that  the  investment  in 
pollution  control  results  in  the 
maximum  benefit  in  terms  of  reduced 
pollutant  volumes  reaching  water  of  the 


United  States.  These  measures  may 
include  location  of  the  storage  ponds 
and  storage  areas  to  assure  that  they  will 
not  be  washed  out  by  reasonably 
predictable  flooding  or  by  the  return  of 
a  relocated  stream  to  it  original  stream 
bed.  Materials  removed  from  settling 
ponds  should  be  placed  in  bermed  areas 
where  liquids  from  the  materials  cannot 
flow  overland  to  waters  of  the  United 
States.  It  may  be  necessary,  in  some 
cases,  to  collect  such  liquids  and  pump 
or  divert  them  back  to  the  settling  pond 
for  treatment.  This  requirement  applies 
both  during  the  active  mining  season 
and  at  all  other  tiroes  until  reclamation 
is  completed. 

4.  Permit  Part  III.A.4.  is  intended  to 
assure  that  the  amount  of  wastewater 
that  is  discharged  is  kept  to  a  minimum. 

5.  The  provisions  of  Permit  Part 
III.A.5.  would  ensure  that  water  control 
devices  are  adequately  maintained.  This 
specifies  that  structures  should  be 
inspected  on  a  regular  basis  for  any 
signs  of  structural  weakness  or  incipient 
failure.  Whenever  such  weakness  or 
incipient  failure  becomes  evident,  repair 
or  augmentation  of  the  structure  to 
reasonably  ensure  against  catastrophic 
failure  shall  be  made  immediately. 

B.  Pursuant  to  CWA  Section  402(a)(2) 
(40  CFR  122.44(k)(3),  additional  BMPs 
are  being  proposed;  these  practices  are 
reasonably  necessary  either  to  achieve 
effluent  limitations  or  to  carry  out  the 
Clean  Water  Act's  goals  of  eliminating 
the  discharge  of  pollutants  as  much  as 
practicable  and  to  maintain  water 
quality  which  provides  for  the 
protection  and  propagation  of  fish 
among  other  u.ses. 

In  addition,  the  BMPs  in  Permit  Part 
m.B.  would  apply  to  all  suction  dredges 
covered  by  the  modified  permit.  Suction 
dredges'  unique  method  of  intake  and 
displacement  present  unusual 
permitting  issues.  They  operate  on  the 
surface  of  flowing  streams  and  rivers, 
only  remove  material  from  stream 
bottoms,  and  process  and  quickly  return 
mined  material  to  the  stream  bottom. 
For  these  reasons  EPA  has  determined 
that  numeric  effluent  limitations  are  not 
necessary.  Instead,  the  BMPs  in  part 
m.B.  of  the  permit  have  been  developed. 
These  BMPs,  which  are  supplemented 
by  required  turbidity  monitoring 
designed  to  ensure  that  the  BMPs  are 
being  implemented  properly,  are,  in  this 
unique  circumstance,  sufficient  to 
implement  the  requirements  of  the 
CWA.  That  is,  these  practices  would 
ensure  that  the  beneficial  uses 
designated  by  the  state,  chiefly  the 
growth  and  propagation  of  fish  and 
other  aquatic  life,  are  adequately 
protected  and  justify  the  absence  of 


:nort  binngeiu  it-chnology  and  water- 
quality  based  effluent  limitations. 

1.  Permit  Part  III.A.6.  would  require 
reasonable  steps  be  taken  to  ensure  that 
pollutants  are  not  discharged  after  close 
of  the  mining  season.  Any  discharge  of 
pollutants  from  the  mine  area  to  waters 
of  the  United  States,  even  when  it  is  not 
being  operated,  in  excess  of  permit 
limits  would  constitute  a  violation  of 
the  Clean  Water  Act. 

2.  Permit  Part  III.A.7.  would  require 
that  a  minimum  separation  distance  be 
maintained  between  mine  discharge 
points.  Separation  is  intended  to 
prevent  the  creation  of  extended 
overlapping  discharge  plumes  and 
thereby  ensure  unimpaired  fish  habitat 
zones  exist  between  discharge  points. 
Solids  associated  with  the  effluent  from 
mechanical  operations  effluent 
downstream  and  settles  downstream 
among  gravel  and  rocks  in  the 
streambed.  Too  much  silt  and  sand 
make  if  difficult  for  the  salmon  to  dig 
suitable  gravel  nests  (redds)  and-cein 
also  smother  fish  eggs  already 
deposited.  An  applicant  who  would  face 
difficulty  complying  with  this  BMP  may 
submit  an  application  for  an  individual 
permit. 

3.  Permit  Part  III.B.l.  would  require 
that  dredging  occur  only  in  the  active 
stream  channel  except  where  the  mining 
the  active  channel  would  contribute  to 
erosion  of  stream  banks.  Mining  the 
active  stream  channel  generally  should 
result  in  dredging  spoils  that  are 
relatively  clean  and  should  cause 
minimum  turbidity  when  returned  to 
the  stream.  The  material  that  runs 
through  a  suction  dredge  flows 
downstream  and  settles  among  gravel 
and  rocks  in  the  streambed.  As 
mentioned  above,  too  much  silt  and 
sand  make  it  difficult  for  the  salmon  to 
dig  suitable  gravel  nests  (redds)  and  can 
also  smother  fish  eggs  already 
deposited. 

4.  Wherever  practicable.  Permit  Part 
m.B. 2.  requires  that  dredge  be  set  to 
discharge  into  a  quiet  pool  where 
settling  of  dredge  spoils  can  occur  more 
rapidly.  This  should  minimize  in-stream 
turbidity  to  the  general  area  of  the 
dredging  activity. 

5.  Permit  Part  III.B.3.  would  prohibit 
dredging  within  500  feet  of  any  location 
where  the  miner  knows  fish  spawn  or 
have  left  eggs.  This  BMP  also  is 
intended  to  protect  the  waters  for 
propagation  of  fish.  The  greatest  single 
effect  a  suction  dredge  has  on  the 
environment  is  the  danger  it  poses  to 
fish.  The  dredge  pump  forces  water  and 
gravel  through  the  nozzle  and  hose.  Fish 
eggs  taken  up  with  gravel  cannot 
survive  the  shock,  pressure,  and 
battering  and  pounding  that  comes  with 
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moving  through  the  hose  and  sluice.  If 
a  fish  egg  should  somehow  survive  the 
hose  and  sluice,  the  chances  for  being 
buried  in  the  gravel  at  the  right  depth 
and  in  the  correct  gravel  composition 
necessary  for  incubation  are 
nonexistent. 

This  BMP  also  would  require  miners 
to  inform  themselves  of  these  locations 
where  fish  eggs  may  exist."  In  addition 
to  consuhing  the  regional  office  of  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G),  miners  may  consult  "The 
Atlas  to  the  Catalog  of  Waters  Important 
for  Spawning,  Rearing  or  Migration  of 
Anadromous  Fish,"  which  lists  the 
streams  in  the  State  which  require  a 
Habitat  permit  from  the  ADF&G.  This 
catalog  is  quite  extensive  but  is 
available  for  viewing  at  many  agencies 
including  Alaska  Department  of  Fish 
and  Game,  U.S.  Fish  and  Wildlife 
Service,  the  National  Marine  Fisheries 
Service  and  the  Anchorage  Operations 
Office  of  EPA. 

6.  Likewise  Permit  Part  m.B. 4  would 
protect  conditions  in  the  receiving  water 
for  the  benefit  of  fish.  Moving 
obstructions  may  cause  turbidity  in 
excess  of  WQS.  Instream  obstructions 
also  serve  important  habitat  purposes. 

7.  Permit  Part  III.B.5.  would  protect 
against  an  unnecessary  and  unpermitted 
discharge  of  turbiditv. 

8.  Permit  Part  III.B.6.,  like  Permit  Part 
in.A.7.,  would  ensure  that  turbidity  will 
not  impair  fish  habitat  for  long  stretches 
of  water  where  mining  operations  are  in 
close  proximity  to  one  another. 

9.  Permit  Part  in.B.7.  emphasizes  the 
Permit  Part  III.B.l.  The  active  stream 
channel  is  characterized  by  the  absence 
of  clay  and  silt.  Dredging  activity  in  clay 
and  silt  can  result  in  turbidity  plumes 
greatly  in  excess  of  the  500  foot 
limitation  proposed  in  the  general 
permit. 

10.  The  purpose  of  Permit  Part  III.B.S. 
would  be  to  control  the  potential 
discharge  of  pollutants,  resulting  from 
fuel  spills,  from  entering  receiving 
waters. 

Basis  for  Monitoring  and  Reporting 
Requirements 

Monitoring  \ 

All  self-monitoring  requirements  were 
developed  in  consideration  of  the 
remoteness  of  the  mining  operations, 
the  magnitude  of  the  pollutants 
discharged,  and  the  practicability  of 
maintaining  a  valid  quality  assurance 
program. 

Monitoring  provisions  for  turbidity, 
arsenic,  settleable  solids,  and  flow  (in 
Part  II.C.)  are  included  in  the  proposed 
modified  general  permit.  These 
provisions  explain  how,  when,  and 
where  to  collect  such  samples. 


EPA  has  prepared  a  daily  checklist  as 
an  attachment  to  the  proposed  modified 
general  permit.  Permittees  would  be 
required  to  maintain  a  record  of  the 
information  required  by  part  Il.C.l.b  of 
the  permit.  The  attached  checklist  may 
be  utilized  to  assist  permittees  in 
ensuring  compliance  with  that  part.  All 
compliance  records  would  have  to  be 
maintained  for  three  years  in 
accordance  with  part  IV.  of  the  permit. 
In  accordance  with  Section  308  of  the 
Clean  Water  Act,  EPA  may  require  that 
such  records  be  submitted  to  the  agency. 
EPA  intends  to  make  information 
requests  in  accordance  with  Section  308 
when  reasonably  requested  by  members 
of  the  public. 

Daily  Monitoring 

a.  Mechanical  Operations.  (1)  For 
mechanical  operations,  the 
measurement  of  settleable  solids  is  an 
indication  of  overall  treatment 
efficiency.  The  modified  general  permit 
would  require  monitoring  for  settleable 
solids  once  per  day  during  periods  of 
discharge.  If  there  is  a  di.scharge  to 
waters  of  the  United  States,  permittees 
would  be  required  to  sample  for 
settleable  solids  on  a  daily  basis,  even 
if  sluicing  does  not  occur,  because  the 
operator  is  responsible  at  all  times  for 
the  condition  of  the  wastewater  entering 
the  receiving  stream.  Also,  the  results 
from  settleable  solids  sampling  can  give 
the  operator  an  immediate  indication  of 
the  overall  effectiveness  of  the  treatment 
system  and  thus  allow  advanced 
planning  for  treatment  system 
maintenance. 

(2)  Daily  effluent  flow  monitoring  also 
would  be  required  in  the  proposed 
modified  general  permit.  This 
requirement  would  provide  data  for 
determining  compliance  with  turbidity 
limits  derived  using  mixing  zones  and 
would  allow  EPA  to  assess  the  pollutant 
loading  discharged  into  the  receiving 
water.  On  days  when  flow  exceeds 
permit  limits,  a  permittee  may  take  a 
turbidity  sample.  So  long  as  turbidity 
remains  within  permit  limits,  flow 
exceedances  will  not  be  considered  to 
be  permit  violations. 

(3)  The  daily  visual  inspection 
provision  in  Part  II.D.l.  of  the  proposed 
modified  general  permit  would  be 
required  to  assure  against  discharges 
resulting  from  structural  failure  of 
berms,  dikes,  dams  and  other  water 
control  structures.  A  visual  inspection  is 
an  effective  tool  for  assuring  proper 
operation  and  maintenance. 

b.  Suction  Dredging.  The  modified 
permit  would  require  daily  visual 
inspection  of  the  area  downstream  of 
the  suction  dredge  during  operation.  If 
turbidity  is  observed  beyond  500  feet 


downstream,  the  permittee  would  be 
required  to  modify  its  operations  to 
meet  the  permit  limitation.  If  the 
operations  could  not  be  modified  to 
meet  the  limit,  the  operation  would  not 
be  authorized. 

This  requirement  is  based  on  research 
published  in  the  scientific  literature 
(Griffith  and  Andrews  1981,  Hassler  et 
al.  1986,  Harvey  1986,  Huber  and 
Blanchet  1992,  Thomas  1985)  and  on 
monitoring  done  by  Alaska  Department 
of  Environmental  Conservation  (ADEC) 
(Ron  McAllister,  ADEC,  personal 
communication).  In  most  cases,  water 
quality  recovered  rapidly  below  the 
dredge.  The  daily  visual  inspection 
during  operation,  combined  with  the 
BMPs  in  part  III.B.  of  the  permit  should 
assure  that  the  water  quality  standards 
are  met. 

2.  Seasonal  Monitoring — Turbidity  and 
Arsenic 

Permittees  would  be  required  to 
monitor  for  turbidity  and  arsenic  once 
for  each  calendar  month  in  which  there 
is  a  discharge  and  at  least  three  times 
per  season.  The  permittee  should  space 
sampling  as  evenly  throughout  the 
mining  season  as  possible.  If  the 
permittee  has  fewer  than  three 
discharges  per  season,  the  permittee 
would  be  required  to  sample  each 
discharge.  If  the  permittee  has  fewer 
than  three  discharges  per  season,  the 
permittee  should  take  samples  of  each 
discharge. 

For  permittees  who  have  not  obtained 
a  site-specific  turbidity  limit  under  part 
n.A.l.c.  of  the  permit,  background 
.samples  for  turbidity,  taken 
immediately  upstream  of  the  effluent 
discharge  point,  would  be  required. 
Effluent  turbidity  samples  would  also  be 
required.  For  permittees  who  did  obtain 
a  site-specific  limit,  only  samples  of  the 
effluent  would  be  required. 

Samples  for  monitoring  purposes 
would  be  required  to  be  taken  during 
sluicing  or  discharge  at  a  time  when  the 
operation  has  reached  equilibrium.  For 
example,  samples  should  be  taken  when 
sluice  paydirt  loading  and  effluent 
discharge  are  fairly  constant. 

B.  Reporting 

The  following  reporting  requirements 
apply  to  all  permittees  with  the 
exception  of  suction  dredges  with  intake 
hoses  of  four  inches  or  less. 

1.  Reporting  of  effluent  violations 
would  be  required  in  writing  within  a 
reasonable  time  period.  The  information 
required  by  Attachment  A  must  be 
included.  This  is  found  in  Permit  Part 
IV.G. 

2.  Reporting  of  visual  violations  from 
suction  dredges  would  be  required  in 
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writing  within  a  reasunable  tinit;  pwriod. 
This  is  found  in  Permit  Part  IV. G. 

3.  The  results  of  all  monitoring  or 
notice  that  no  discharge  or  no  mining 
would  be  reported  to  EPA  by  November 
30  of  each  year.  This  is  found  in  Permit 
Part  IV.B. 

4.  Reporting  of  the  results  of  arsenic 
monitoring:  As  a  result  of  the  increasing 
use  of  water  quality-based  effluent 
hmits  (WQBEL)  in  NPDES  permits,  a 
number  of  permits  now  contain  limits 
that  fall  below  the  capability  of  current 
analytical  technology  to  detect  and/or 
quantify  specific  parameters.  EPA's^ 
draft  "National  Guidance  for  the 
Permitting,  Monitoring,  and 
Enforcement  of  Water  Quality-Based 
Effluent  Limitations  Set  Below 
Analytical  Detection/Quantification 
levels"  (March  1994)  outlines  objectives 
for  achieving  consistency  in  establishing 
permit  pollutant  limitations  for 
pollutants  that  are  set  below  detection 
levels,  taking  into  consideration  the 
capabilities  and  uncertainties  of 
currently  available  analytical 
methodologies. 

EPA's  guidance  specifies  that, 
regardless  of  the  ability  to  measure  to 
the  level  of  the  WQBEL,  the  value 
provided  for  the  maximum  and  average 
effluent  limits  in  the  permit  should  be 
expressed  as  the  calculated  WQBELs. 
The  inability  to  measure  to  the 
necessary  level  of  detection  is  addressed 
by  establishing  the  Minimum  Level 
(ML')  as  the  quantification  level  for  use 
in  laboratory  analysis  and  for  reporting 
Discharge  Monitoring  Report  (DMR) 
data  for  compliance  evaluations.  In  the 
absence  of  promulgated  MLs,  Interim 
MLs  should  be  used.  EPA  believes  that 
Interim  ML  values  can  be  derived  most 
effectively  as  a  multiple  of  the  existing 
Method  Detection  Limit  (MDL)  value  for 
a  given  analyte.  The  Interim  ML  is 
approximated  by  3.18  times  the 
published  MDL.  The  Interim  ML  is  then 
rounded  to  the  nearest  whole  number 
for  the  metal  analyte  and  corresponding 
specific  analytical  method  approved 
under  Section  304(h).  In  some  cases, 
MDLs  for  several  metals  have  not  been 
established.  When  neither  the  ML  nor 
the  MDL  is  available,  3.18  times  the  best 


<  Quantirication  of  measurements  below  the  ML 
are  not  acceptable  since  it  requires  extrapolation  of 
calibration  data  to  a  level  below  the  range  of  data 
used  to  make  the  original  calibration.  For  a  detailed 
description  of  these  terms,  dermitions.  and  interim 
measures,  please  refer  to  EPA's  Technical  Support 
Document  for  Water  Quality-Based  Toxics  Control, 
March  1991,  page  111.  and  the  draft  "National 
Guidance  for  the  Permitting.  Monitoring,  and 
Enforcement  of  Water  Quality-Based  Effluent 
Limitations  Set  Below  Analytical  Detection/ 
Quanliflcalion  levels"  (March  3,  1994). 


ostiiuatu  ul  ttiu  UuluLtiuii  Icvul  snould  be 
used. 

The  discharge  of  arsenic  in  excess  of 
the  effluent  limit  is  not  authorized  by 
this  permit.  Because  the  water  quality 
based  effluent  limit  for  arsenic  (.18  ^g/ 
1)  is  below  the  MDL  of  1  ng/1  using  EPA 
Method  206.2,  EPA  has  derived  an 
interim  minimum  level  of  3  jig/l  (3.18x1 
jig>'l=3.18  rounded  to  3)  as  the 
quantifiable  level.  EPA  intends  to 
consider  using  enforcement  discretion 
with  regard  to  arsenic  discharges 
reported  below  the  quantifiable  level. 
For  purposes  of  reporting  analytical 
results  for  arsenic  in  the  DMR,  results 
below  the  MDL  will  be  reported  as  "less 
than  1  jig/l".  Actual  analytical  results 
shall  be  reported  on  the  DMR  when  the 
results  are  greater  than  the  MDL.  The 
permittee  must  also  specify  in  the 
comment  column  of  the  DMR  that 
Method  206.2  was  used  for  analysis. 

VI.  Other  Requirements 

A.  Spill  Prevention  Control  and 
Containment  (SPCC)  Plan 

Part  IIl.C.  of  the  proposed  modified 
general  permit  was  established  in 
accordance  with  Part  40  CFR 
122.44(k)(3).  The  purpose  of  this 
requirement  would  be  to  control  the 
potential  discharge  of  pollutants, 
resulting  from  fuel  spills,  from  entering 
receiving  waters. 

B.  Endangered  Species 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  previously  provided  EPA  with  a 
species  list  for  the  state  of  Alaska.  The 
recommended  protection  measures  for 
the  species  of  concern  during  the 
nesting  period  prohibits  alterations  of 
limited,  high  quality  habitat  which 
could  detrimentally  and  significantly 
reduce  prey  availability.  Because  the 
proposed  modified  general  permit  is 
written  to  protect  aquatic  life  or  human 
health  criteria  (whichever  is  more 
stringent),  EPA  previously  determined 
that  no  alterations  of  habitat  due  to 
water  discharges  authorized  by  this 
permit  should  occur.  Because  of  this, 
EPA  has  determined  that  formal 
consultation  for  Section  7  of  the 
Endangered  Species  Act  is  not  necessary 
for  existing  facilities.  EPA  will  provide 
FWS  with  copies  of  the  proposed 
modified  general  permit  for 
concurrence. 

Environmental  Assessments  would  be 
completed  for  each  new  source 
discharge  as  is  stated  in  Part  I.A.3.  of  the 
modified  general  permit.  Any 
consultation  necessary  to  comply  with 
the  Endangered  Species  Act  would  be 
performed  at  the  time  the 


Environmental  .Assessnieiu  is 
submitted. 

C.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  by  these 
draft  general  NPDES  permits  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  the  proposed 
modified  general  permit  have  already 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Glean  Water  Act. 

VII.  Storm  Exemption 

Part  III.D.  of  the  proposed  permit 
would  establish  a  storm  exemption 
provision  to  authorize  exceedances  of 
technology-based  effluent  limitations 
and  standards  in  the  permit  so  long  as 
the  permittee  meets  certain  design  and 
operational  criteria.  This  provision 
reflects  regulations  in  40  CFR 
440.141(b). 

This  provision  would  allow  for  the 
unavoidable  exceedance  of  technology- 
based  effluent  limitations  during  storms 
of  intensity  greater  than  or  equal  to  a  5- 
year,  6-hour  storm  event.  The  storm 
exemption  will  be  allowed  provided 
that  (1)  the  settling  ponds  are  designed, 
constructed,  and  maintained  to  contain 
the  volume  of  process  water  generated 
during  four  hours  of  normal  operation 
plus  the  drainage  water  resulting  from  a 
5-year,  6-hour  storm  event,  (2)  the 
operator  takes  all  reasonable  steps 
possible  to  maintain  treatment  of  the 
wastewater  and  minimize  overflow  from 
the  settling  ponds,  (3)  the  permittee 
complies  with  the  BMPs  in  Part  III.A.l.- 
.5  of  the  proposed  permit,  and  (4)  the 
operator  complies  with  all  the 
notification  requirements  for  bypasses 
and  upsets  as  established  in  Parts  III.G. 
and  H.  of  the  proposed  permit.  Part 
III.D.  of  the  proposed  permit  establishes 
the  specific  conditions  which  must  be 
met  in  order  to  be  eligible  for  the  storm 
exemption. 

This  exemption  is  designed  to  provide 
an  aflirmative  defense  to  an 
enforcement  action.  Therefore,  the 
operator  has  the  burden  of 
demonstrating  to  the  appropriate 
authority  that  the  above  conditions  have 
been  met. 

VIII.  New  Source  Performance 
Standards  (NSPS) 

Pursuant  to  Section  301  of  the  CWA, 
NSPS  [40  CFR  440.144]  were 
promulgated  for  gold  placer  mine 
facilities.  NSPS  apply  to  new  mines 
determined  to  be  new  sources  by  virtue 
of  their  activities  occurring  after 
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promulgation  of  the  rule  (May  24,  1988). 
The  NSPS  for  gold  placer  mining 
facilities  are  based  on  the  same 
treatment  technology  as  BAT,  which 
consists  of  simple  settling  plus 
recirculation  of  all  process  water.  BAT 
is  based  on  the  best  demonstrated 
technology  that  is  available  for  treating 
gold  placer  mine  wastewater,  those 
mines  which  are  new  sources  will  not 
be  subject  to  controls  more  stringent 
than  those  applicable  to  existing  mines. 
In  accordance  with  Section  511(c)(1) 
of  the  CWA,  NPDES  permits  for  new 
sources  are  subject  to  the  prpvisions  of 
the  National  Environmental  Policy  Act 
(NEPA).  NEPA  requires  that,  prior  to  the 
issuance  of  an  NPDES  permit  to  a  new 
source  facility,  an  Environmental 
Assessment  (EA)  must  be  prepared  to 
determine  the  potential  for  any 
significant  impacts  on  the  quality  of  the 
human  environment  resulting  from 
operation  of  the  new  source.  Permit  part 
I.E.I,  would  require  that  new  facilities 
submit  a  notice  of  intent  by  January  1 
of  the  year  of  discharge.  This  will  allow 
adequate  time  to  complete  EAs  for  each 
new  source  prior  to  the  mining  season. 
If  the  EA  indicates  that  significant 
adverse  environmental  impacts  may 
occur,  then  the  applicant  would  be 
required  to  prepare  an  Environmental 
Impact  Statement  (EIS).  However,  if  the 
EA  indicates  that  significant  impacts  are 
not  anticipated,  a  Finding  of  No 
Significant  Impact  (FNSI)  would  be 
issued  and  the  facility  would  be  covered 
by  the  general  permit.  The  FNSI  may  be 
based,  in  part,  on  required  permit 
conditions  or  mitigation  measures 
necessary  to  make  the  recommended 
alternative  environmentally  acceptable. 

DC.  State  Certification 

Section  301(b)(1)(C)  of  the  Act 
requires  that  an  NPDES  permit  contain 
conditions  which  ensure  compliance 
with  applicable  State  water  quality 
standards  or  limitations.  The  limitations 
for  turbidity  were  established  based  to 
implement  WQS.  Section  401  requires 
that  States  certify  that  Federally  issued 
permits  are  in  compliance  with  State 
law.  No  permits  can  be  issued  until  the 
requirements  of  Section  401  are 
satisfied. 

The  modified  general  permit  would 
apply  to  operations  discharging  to 
waters  of  the  State  of  Alaska.  EPA  is 
requesting  State  officials  review  and 
provide  appropriate  certification  to 
these  draft  permits  pursuant  to  40  CFR 
124.53. 

The  Coastal  Zone  Manag^ment  Act 
(CZMA),  16  U.S.C.  1451  et  seq.  and  its 
implementing  regulations  [15  CFR  Part 
930]  requires  that  any  federally  licensed 
activity  affecting  the  coastal  zone  with 


an  approved  Coastal  Zone  Management 
Program  (CZMP)  be  determined  to  be 
consistent  with  the  CZMP.  EPA  is 
requesting  State  officials  review  and 
make  a  determination  whether  the 
proposed  modified  general  permit  are 
consistent  with  State  policy. 
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Authorization  to  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System  For  Alaskan  Placer 
Miners 

[General  Permit  No.:  AKG-3 7-0000] 

In  complianOe  with  the  provisions  of 
the  Clean  Watelr  Act  (CWA),  33  U.S.C. 
§  1251  et  seq.,  fs  amended  by  the  Water 
Quality  Act  of  1987,  P.L.  100-4,  the 
"Act". 

Owners  and  operators  of  facilities 
engaged  in  the  processing  of  placer  gold 
are  authorized  to  discharge  to  waters  of 
the  United  States,  in  accordance  with 
effluent  limitation,  monitoring 
requirements,  and  other  conditions  set 
forth  herein. 

A  Copy  of  This  General  Permit  Must  Be 
Kept  at  the  Site  Where  Discharges 
Occur 

[Facility  Name] 

[Receiving  Water] 

The  orginal  version  of  this  permit 
became  effective  June  30,  1994.  This 
permit  as  modified  shall  become 
effective  on  (date  of  publication  in  the 
Federal  Register]. 

This  permit  and  the  authorization  to 
discharge  shall  expire  on  June  30, 1999. 

Informational  Copy  Only 

Phil  Millam,  Director,  Office  of  Water, 
Region  10,  U.S.  Environmental 
Protection  Agency 
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D.  Prohibitions 

E.  Requiring  an  Individual  Permit 
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E.  Records  Contents 

F.  Retention  of  Records 

G.  Notice  of  Noncompliance  Repwrting 
H.  Other  Noncompliance  Repwrting 

V.  Compliance  Responsibilities 

A.  Duty  to  Comply 

B.  Penalties  for  Violations  of  Permit 
Conditions 

C  Need  to  Halt  or  Reduce  Activity  not  a 
Defense 

D.  Duty  to  Mitigate 

E.  Prop>er  Op>eration  and  Maintenance 

F.  Removed  Substances 

G.  Bypiass  of  Treatment  Facilities 
H.  Upset  Conditions 

I.  Toxic  Pollutants 

VI.  General  Requirements 

A.  Changes  in  Dischaige  of  Toxic 
Substances 

B.  Planned  Changes 

C  Anticipated  Noncompliance 

D.  Permit  Actions 

E.  Duty  to  Reapply 

F.  Duty  to  Provide  Information 

G.  Other  Information 

H.  Signatory  Requirements 

1.  Availability  of  Reports 

).  Oil  and  Hazardous  Substance  Liability 

K.  Property  Rights 

L  Severability 

M.  State  Laws 

N.  Paperwork  Reduction  Act 

0.  Inspection  and  Entry 

VII.  Reopener  Clause 

VIII.  Definitions 

Attachment  1:  Turbidity  Sampling  Protocol 
Attachment  2:  Arsenic  Sampling  Protocol 
Attachment  3:  Settleable  Solids  Sampling 

Protocol  and  Analysis  Protocol 
Attachment  4:  Sample  Daily  Monitoring 

Checklist 

I.  Coverage  Under  This  Permit 
A.  Coverage  and  Eligibility 

1.  Existing  Facilities  (those  facilities 
having  individual  National  Pollutant 
Discharge  Elimination  System  [NPDES] 
permits  or  coverage  under  the  existing 
Alaska  placer  miner  general  permit): 
Upon  the  submittal  of  a  Notice  of  Intent 
(NOI)  to  gain  coverage  under  this 
permit,  existing  facilities  which  meet 
the  criteria  for  coverage  under  Part  I  of 
this  permit  will  be  granted  coverage 
according  to  Permit  Part  F.4. 
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2.  Penciitig  Applicaliuiis:  Upou 
submittal  of  an  NOI,  all  facilities  which 
have  submitted  applications  in 
accordance  with  40  CFR  122.21(a)  and 
which  meet  the  criteria  for  coverage 
under  this  permit  will  be  granted 
coverage  according  to  Permit  Part  F.4. 

3.  New  Facilities:  New  facilities  that 
are  determined  to  be  new  sources  under 
the  CWA  will  be  required  to  have  an 
Environmental  Assessment  (EA) 
completed  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  A 
finding  of  no  significant  impact  (FNSI) 
by  EPA  is  necessary  prior  to  receiving 
coverage  under  this  permit.  A  FNSI  will 
become  effective  only  after  the  public 
has  had  notice  of,  and  an  opportunity  to 
comment  on,  the  FNSI  including  either 
the  accompanying  Environmental 
Assessment  or  a  summary  of  it,  and  the 
EPA  has  fully  considered  all  public 
comments  submitted,  pursuant  to  40 
C.F.R.  §  6.400(d).  If  there  may  be  a 
significant  impact,  the  facility  will 
require  an  Environmental  Impact 
Statement  (EIS).  An  EIS  will  be  issued 
only  after  public  notice  and  an 
opportunity  for  public  comments  on  a 
draft  EIS  pursuant  to  40  C.F.R.  §  6.403(a) 
and  §  1503.1(a). 

4.  Expanding  Facilities:  Facilities  that 
contemplate  expanding  shall  submit  a 
new  NC5l  that  describes  the  new 
discharge.  The  current  permit  will  be 
terminated  and  a  new  permit,  reflecting 
the  changes,  issued  in  its  place  if  the 
facility  meets  all  the  necessary 
requirements  of  coverage. 

5.  Coastal  2^ne  Facilities:  Facilities 
located  in  the  coastal  zone  as 
determined  by  the  Alaska  Coastal  Zone 
Management  Act  shall  submit,  with 
their  Notice  of  Intent  (NOI).  an 
individual  consistency  determination 
from  Alaska  Division  of  Governmental 
Coordination  (ADGC)  unless  ADGC 
makes  an  overall  determination  on  this 
General  Permit  after  its  issuance. 

B.  Authorized  Placer  Mining  Operations 

1.  Facilities  that  mine  and  process 
gold  placer  ores  using  gravity  separation 
methods  to  recover  the  gold  metal 
contained  in  the  ore. 

a.  Open-cut  gold  placer  mines  except 
those  open-cut  mines  that  mine  less 
than  1,500  cubic  yards  of  placer  ore  per 
mining  season. 

b.  Mechanical  dredge  gold  placer 
mines  (not  suction  dredges)  except 
those  dredges  that  remove  less  than 
50,000  cubic  yards  of  placer  ore  per 
mining  season  or  dredge  in  open  waters. 

2.  Suction  dredges  with  intake  hoses 
of  less  than  or  equal  to  8  inches. 


C.  Additional  Requirements 

1.  Many  streams  and  stream  reaches 
in  Alaska  have  been  designated  as  part 
of  the  federal  wild  and  scenic  rivers 
system  or  as  Conservation  System  Units 
(CSUs)  by  the  federal  government. 
Permittees  should  contact  the  district 
offices  of  the  federal  agencies  that 
administer  the  designated  area  for 
additional  restrictions  that  may  apply  to 
operating  within  the  area. 

2.  Many  streams  in  Alaska  where 
placer  mining  occurs  have  been 
designated  by  the  Alaska  Department  of 
Fish  and  Game  (ADF&G)  as  anadromous 
fish  streams.  Placer  mining  activities  in 
these  streams  require  an  ADF&G  Fish 
Habitat  Permit  which  may  include 
additional  restrictions.  The  "Atlas  to  the 
Catalog  of  Waters  Important  for  the 
Spawning,  Rearing,  or  Migration  of 
Anadromous  Fish"  lists  the  streams  in 
the  State  which  require  prior  ADF&G 
authorization.  In  addition,  placer 
mining  activities  in  resident  fish 
streams  require  an  ADF&G  Fish  Habitat 
Permit  if  the  proposed  activity  will 
block  or  impede  the  efficient  passage  of 
fish.  Permittees  operating  in 
anadromous  or  resident  fish  streams 
should  contact  the  ADF&G  to  determine 
permitting  requirements  and  additional 
restrictions  that  may  apply. 

D.  Prohibitions 

1.  Discharges  from  the  following 
beneficiation  processes  are  not 
authorized  under  this  permit:  Mercury 
amalgamation,  cyanidation,  froth 
floatation,  heap  and  vat  leaching. 

2.  This  general  permit  does  not  apply 
to  facilities  located  or  proposed  to  be 
located  in  State  Parks,  National  Parks 
and  Preserves,  National  Monuments, 
National  Conservation  Areas,  National 
Wildlife  Refuges,  National  Wilderness 
Areas  and  waters  designated  under  the 
Wild  and  Scenic  Rivers  Act,  16  U.S.C. 
§§ 1271-1287. 

3.  Discharges  from  hydraulicking,  as 
deBned  in  Part  Vin.F,  are  not  authorized 
under  this  permit. 

E.  Requiring  an  Individual  Permit 

1.  The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

a.  The  single  discnarge  or  the 
cumulative  number  of  discharges  is/are 
a  significant  contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  terms  and  conditions  of  the 
general  permit; 

c.  A  cnange  has  occurred  in  the 
availability  of  demonstrated  technology 
or  practices  for  the  control  or  abatement 
of  pollutants  applicable  to  the  point 
source; 
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d.  Effluent  limitations  guidelines  are 
subsequently  promulgated  for  the  point 
sources  covered  by  the  general  permit; 

e.  A  Water  Quality  Management  plan 
containing  requirements  applicable  to 
such  point  sources  is  approved;  or 

f.  An  Individual  Control  Strategy  (ICS) 
is  required  under  Section  304(L)  of  the 
Act,  or 

g.  A  Total  Maximum  Daily  Load 
(TMDL)  and  corresponding  wasteload 
allocation  has  been  completed  for  a 
waterbody  or  a  segment  of  a  waterbody, 
or 

h.  A  review  of  the  facility  shows  that 
it  is  subject  to  the  State  of  Alaska's  anti- 
degradation  policy. 

i.  There  are  other  Federal  or  State 
legislation,  rules  or  regulations 
pertaining  to  a  site  directly  or  indirectly 
related  to  water  Quality. 

2.  The  Regional  Administrator  will 
deny  coverage  under  this  permit  in  the 
following  circumstances: 

(a)  a  land  management  agency 
submits  a  request  that  general  permit 
coverage  be  denied  to  EPA  within  thirty 
(30)  days  of  the  agency's  receipt  of  an 
NOI;  and, 

(b)  the  land  management  agency's 
request  includes  proposed  additional  or 
revised  permit  terms  which  the 
requesting  agency  reasonably  believes — 
based  upon  evidence  attached  to  or 
cited  in  thexequest — are  necessary  to 
protect  the  natural  values  of  the  affected 
location;  and, 

(c)  the  land  management  agency's 
request  concerns  a  person  who  either; 

i.  seeks  to  discharge  into  U.S.  waters 
located  in  National  Recreation  Areas, 
Sanctuaries,  or  Critical  Habitat  Areas,  or 
in  State  Refuges,  Preserves,  Sanctuaries, 
Recreation  Areas,  or  Critical  Habitat 
Areas;  or, 

ii.  is  in  significant  noncompliance 
with  the  terms  and  conditions  of  the 
most  recent  applicable  NPDES  permit; 
or, 

iii.  intends  to  discharge  into  waters 
designated  as  impaired  or  polluted 
under  the  Clean  Water  Act. 

Any  person  denied  coverage  under 
this  part  must  apply  for  and  obtain 
coverage  under  either  (1)  an  individual 
permit,  or  (2)  another  applicable 
watershed-specific  general  jiermit.  Upon 
receipt  of  any  such  application,  EPA 
will  determine  whether  the  permit 
terms  requested  by  the  land 
management  agency  should  be  included 
in  the  applicable  permit. 

3.  The  Regional  Administrator  will 
notify  the  operator  in  writing  by 
eertified  mail  that  a  permit  application 
is  required.  If  an  operator  fails  to 
submit,  in  a  timejy  manner,  an 
individual  NPDES  permit  application  as 
required,  then  any  applicability  of  this 


general  permit  to  the  individual  NPDES 
Permittee  is  automatically  terminated  at 
the  end  of  the  day  specified  for 
application  submittal. 

4.  Any  owner  or  operator  authorized 
by  this  permit  may  request  to  be 
excluded  from  the  coverage  of  this 
permit  by  applying  for  an  individual 
permit.  "The  owner  or  operator  shall 
submit  an  individual  application  (Form 
1  and  Form  2C  or  2D)  with  reasons 
supporting  the  request  to  the  Regional 
Administrator  no  later  than  90  days 
after  the  effective  date  of  the  permit. 

5.  When  an  individual  NPDES  permit 
is  issued  to  an  owner  or  operator 
otherwise  covered  by  this  permit,  the 
applicability  of  this  permit  to  the 
facility  is  automatically  terminated  on 
the  effective  date  of  the  individual 
permit. 

6.  When  an  individual  NPDES  permit 
is  denied  to  an  owner  or  operator 
otherwise  covered  by  this  permit,  the 
Permittee  is  automatically  reinstated 
under  this  permit  on  the  dale  of  such 
denial,  unless  otherwise  specified  by 
the  Regional  Administrator.  A  new 
facility  can  receive  coverage  under  this 
general  permit  by  submitting  an  NOI. 
See  Permit  Part  I.A.3.  for  details. 

7.  A  source  excluded  from  a  general 
permit  solely  because  it  already  has  an 
individual  permit  may  request  that  the 
individual  permit  be  revoked  and  that  it 
be  covered  by  the  general  permit.  Upon 
revocation  of  the  individual  permit,  the 
general  permit  shall  apply  to  the  source. 

F.  Notification  Requirements 

1.  Owners  or  operators  of  facilities 
authorized  by  this  permit,  except 
suction  dredges  with  mtake  hoses  of 
less  than  or  equal  to  4  inches,  shall 
submit  an  NOI  to  be  covered  by  this 
permit.  The  information  required  for  a 
complete  NOI  is  in  Appendix  A  of  this 
permit.  Notification  must  be  made: 

a.  within  90  days  of  issuance  of  this 
permit;  or 

b.  by  January  1  of  the  year  of 
discharge  from  a  new  facility  or  a 
facility  established  since  1988  subject  to 
New  Source  Performance  Standards 
(NSPS)  that  has  not  previously  been 
covered  by  a  permit;  or 

c.  90  days  prior  to  discharge  from  a 
new  facility  not  subject  to  NSPS;  or 

d.  90  days  prior  to  the  expiration  of 
an  existing  individual  permit,  or 

e.  90  days  prior  to  discharge  for  any 
other  facilities.  Authorization  to 
discharge  requires  written  notification 
from  EPA  that  coverage  has  been 
granted  and  that  a  specific  permit 
number  has  been  assigned  to  the 
operation. 

2.  The  NOI  shall  be  signed  by  the 
owner  or  other  signatory  authority  in 


accordance  with  Permit  Part  VI. H. 
(Signatory  Requirements),  and  a  copy 
shall  be  retained  on  site  in  accordance 
with  Permit  Part  IV.F.  (Retention  of 
Records).  The  address  for  NOI 
submission  to  EPA  is:  United  States 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  WD-134, 
Seattle,  Washington  98101 

3.  A  copy  of  the  NOI  must  also  be  sent 
to: 

a.  the  Alaska  Department  of 
Environmental  Conservation  (ADEC). 
The  address  is:  Alaska  Department  of 
Environmental  Conservation,  610 
University  Avenue,  Fairbanks,  Alaska 
99709  and, 

b.  the  Federal,  State,  or  local  agency 
that  manages  or  owns  the  land  in  which 
the  mine  is  located  or  proposed  to  be 
located.  The  addresses  are: 

Anchorage  Area 

U.S.  Department  of  Interior,  Bureau  of 
Land  Management,  222  West  7th 
Avenue,  #13,  Anchorage,  AK  99513- 
7599 

U.S.  Department  of  Interior.  Fish  and 
Wildlife  Service,  1011  E  Tudor 
Rd.,Anchorage,  AK  99503 

U.S.  Department  of  Interior,  National 
Park  Service,  605  West  4th  Avenue,^ 
Suite  104,  Anchorage,  AK  99501 

Fairbanks  Area 

State  of  Alaska,  Department  of  Fish  & 
Game,  1300  College  Road,  Fairbanks, 
AK  99701-1599 

U.S.  Department  of  Interior,  Bureau  of 
Land  Management,  1150  University 
Avenue,  Fairbanks,  AK  99709 

U.S.  Department  of  Interior,  Fish  and 
Wildlife  Service,  101  12th  Avenue, 
Box  19.  Fairbanks,  AK  99701 

U.S.  Department  of  Interior,  National 
Park  Service,  250  Cushman,  Suite  lA, 
Fairbanks,  AK  99701 

Glennallen  Area 

U.S.  Department  of  Interior,  Bureau  of 

Land  Management,  P.O.  Box  147, 

Glennallen,  AK  99588 
U.S.  Department  of  Interior,  National 

Park  Service,  Wrangell  St,  Alias.  P.O. 

Box  439,  Copper  Center.  AK  99573 

Juneau  Area 

U.S.  Department  of  Interior,  Fish  and 

Wildlife  Service,  3000  Vintage  Blvd., 

Suite  201,  Juneau,  AK  99801 
U.S.  Department  of  Interior,  National 

Park  Service,  P.O.  Box  21089,  Juneau, 

AK  99802-1089 

Nome  Area 

U.S.  Department  of  Interior,  Bureau  of 
Land  Management,  P.O.  Box  925, 
Nome,  AK  99762 
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U.S.  Department  of  interior.  National 
Park  Service,  P.O.  Box  220.  Nome,  AK 
99762 

Tok  Area 

U.S.  Department  of  Interior.  Bureau  of 

Land  Management.  P.O.  Box  309,  Tok. 

AK  99780 

c.  For  suction  dredges,  a  copy  of  the 
NOI  must  also  be  sent  to  the  regional 
office  of  the  Alaska  Department  of  Fish 
&  Game  (ADFG)  nearest  the  location  of 
the  dredge.  The  addresses  are: 
Anchorage  Area.  333  Raspberry  Road. 

Anchorage.  AK  99518 
Glennallen  Area,  P.O.  Box  47, 

Glennallen,  AK  99588-0047 
luneau  Area.  P.O.  Box  25526.  Juneau, 

AK  99802-5526 
Nome  Area.  Pouch  1148.  Nome.  AK 

99762 
Tok  Area.  P.O.  Box  779.  Tok.  AK  99780 

4.  A  copy  of  the  general  permit  will 
be  sent  to  the  Permittee,  other  than 
Permittees  of  suction  dredges  with 
intake  hoses  less  than  or  equal  to  4 
inches,  when  it  is  determined  that  the 
facility  can  be  granted  coverage  under 
this  general  permit.  If  it  is  determined 
that  coverage  cannot  be  granted  under 
this  permit,  the  applicant  will  be 
informed  of  this  in  writing. 

5.  The  owner  or  operator  of  a  suction 
dredge  with  an  intake  hose  less  than  or 
equal  to  4  inches  and  who  is  authorized 
by  this  permit  shall  submit  to  EPA  at  the 
address  in  Permit  Part  I.F.2.  a  letter  of 
intent  to  be  covered  by  this  permit.  The 
letter  shall  include  the  following: 

a.  the  name,  address,  and  telephone 
number  of  the  owner  and  operator; 

b.  the  locations  (e.g.  waterbody  name 
and  segment)  where,  and  dates  when, 
the  owner  or  operator  intend  to  op>erate 
the  suction  dredge; 

c.  a  brief  description  of  the  suction 
dredge,  including  the  size  of  the  intake 
hose;  and, 

d.  a  statement  that  the  owner  and 
operator  have  read  the  provisions  of  this 
permit  and  intend  to  comply  with  the 
permit  provisions  that  apply.  The  letter 
of  intent  shall  be  submitted  to  the  EPA 
no  later  than  three  weeks  before  the 
owner  or  operator  intends  to  begin 
operating  the  suction  dredge. 

G.  Permit  Expiration 

This  permit  will  expire  on  June  30, 
1999.  For  facilities  submitting  a  new 
NOI  90  days  prior  to  expiration  of  this 
general  permit,  the  conditions  of  the 


expired  permit  continue  m  lorx,e  until 
the  effective  date  of  a  new  permit. 

II.  Effluent  Limitations 

A.  MechanicaJ  Operation  (Traditional 
Sluicing) 

[Not  including  Suction  Dredges] 

During  the  term  of  this  permit,  no 
wastewater  discharges  are  authorized 
except  as  specified  below. 

1.  Effluent  Limitations. 

a.  The  volume  of  wastewater  which 
may  be  discharged  shall  not  exceed  the 
volume  of  infiltration,  drainage  and 
mine  drainage  waters  which  is  in  excess 
of  the  make-up  water  required  for 
operation  of  the  beneficiation  process. 

b.  The  wastewater  discharged  shall 
not  exceed  the  following: 


Effluent  ctiaracferistic 


Settleat>te  Solids 
Turt)idity  


Arsenic,  Total  Recov- 
erable, 
tffluent  Flow  ...„ 


Instantaneous 

maximum 


0.2mt/! 

5  NTUs  atx)ve  natural 

t>ackground* 
0.18  ug/l 

(Flow  reported  in 
NCM") 


*  SutMect  to  TurtMdity  Mixing  Zone  outlined  in 
Permit  Part  II.A.I.c. 
"See  Part  II.A.I.d.  for  details. 

c.  Permittees  may  request  a  modified 
turbidity  limit  based  upon  a  mixing 
zone  approved  by  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  pursuant  to  18 
AAC  70.032.  EPA  will-approve  a 
modified  turbidity  limit  proposed  by 
ADEC  under  this  General  Permit  if  the 
modified  limit  and  resulting  mixing 
zone  are  consistent  with  the  Clean 
Water  Act,  EPA's  regulations,  and  18 
AAC  70.032.  and  provided  that: 

i.  the  modified  turbidity  limit  does 
not  exceed  1500  NTTJ's; 

ii.  the  modified  turbidity  limit  does 
not  cause  turbidity  levels  to  exceed  100 
NTU's  in  at  least  one-half  of  the  cross- 
sectional  area  of  resident  and 
anadroumous  fish  migration  corridors; 

iii.  the  "point  of  complete  mixing"  as 
referenced  in  18  AAC  0.032(d),  shall  be 
calculated  using  (1)  the  10  year,  30-day 
low  fiow  (30Q10)  as  the  chronic  criteria 
design  flow  for  the  prote<;tion  of  aquatic 
life;  and  (2)  zero,  as  the  value  for 
upstream  turbidity; 

iv.  the  modified  turbidity  limit  does 
not  result  in  a  mixing  zone  in  an  area 
of  anadromous  fish  spawning  or 


resident  fish  spawning  redds  for  the  fish 
species  listed  in  18  AAC 
70.032(d)(3)(D)(ii);  and. 

V.  the  public  was  provided  reasonable 
notice  of,  and  an  opportunity  to 
comment  on,  the  modified  turbidity 
limit  and  associated  mixing  zone, 
including  site-specific  assessments  used 
to  calculate  the  limit  and  zone,  prior  to 
their  approval  by  ADEC. 

d.  The  volume  of  discharge  shall  not 
exceed  the  volume  reported  by  the 
permittee  on  the  NOI  (Appendix  A).  If 
the  permittee  exceeds  that  volume,  EPA 
will  not  consider  the  permittee  in 
violation  of  the  flow  limit  if: 

i.  the  permittee  submits  to  EPA 
turbidity  samples  taken  during  the 
period  of  the  flow  exceedence;  and, 

ii.  those  samples  show  that  the 
permittee's  discharge  did  not  exceed  the 
turbidity  limit  established  in  Part 
n.A.l.b  or  Part  II.A.I.c,  whichever  is 
applicable. 

The  permittee  must  report  all 
exceedences  of  the  fiow  limit,  together 
with  any  turbidity  data  which  the 
permittee  intends  to  use  to  avoid  being 
considered  in  violation  of  the  flow  limit, 
pursuant  to  the  reporting  requirements 
in  Part  IV.G. 

2.  Effluent  discharges  are  prohibited 
during  f)eriods  when  new  water  is 
allowed  to  enter  the  plant  site. 
Additionally,  there  shall  be  no 
discharge  as  a  result  of  the  intake  of  new 
water. 

B.  Suction  Dredging 

1.  At  all  points  in  tlie  receiving  stream 
500  feet  downstream  of  the  dredge's 
discharge  point,  the  maximum 
allowable  increase  in  turbidity  over  the 
natural  receiving  stream  turbidity  while 
operating  is  5  NTUs. 

2.  A  visual  increase  in  turbidity  (any 
cloudiness  or  muddiness)  500  feet 
downstream  of  the  suction  dredge 
during  operations  would  be  considered 
a  violation  of  the  5  NTU  limit. 

3.  If  noticeable  turbidity  does  occur 
500  feet  downstream  of  the  work  site, 
operation  of  the  suction  dredge  must 
decrease  or  cease  so  that  a  violation  as 
defined  above  does  not  exist. 

C.  Monitoring  Requirements 

1.  Mechanical  Operations,  a.  During 
the  period  beginning  on  the  effective 
date  of  this  permit  and  lasting  until  the 
expiration  date,  the  following 
monitoring  shall  be  conducted: 


Effluent  ctiaracteristic 

Monitoring  location 

Monitoring  frequency 

Sample  type  ^ 

SettleatJie  Solids  (m(/I) „ 

Turbidity  (^f^U)  

effluent  

effluent  _ 

background  

effluent  

once  per  day  eacti  day  of  disctiarge 

3  times  per  season  *  

3  times  per  season*  

3  times  per  season  *  

Grab. 
Grab. 

Arsenic  ()ig/1)  

Grab. 

Effluent  characteristic 

Monitoring  location 

Monitoring  frequency 

Sample  type 

Grab" 

Flow  (aom)                                    

effluent  

•     •     • 

Instantaneous 

•See  Part  II  C.l.c.  &  d.  for  details. 

"Analyzed  by  EPA  Method  206.2  with  a  defection  limit  of  1  jig/1. 

"•See  Part  II.  C.l.f.  for  details. 


b.  Inspection  Program.  The  Permittee 
shall  institute  a  comprehensive 
inspection  program  to  facilitate  proper 
operation  and  maintenance  of  the 
recycle  system  and  the  wastewater 
treatment  system.  As  a  part  of  the 
comprehensivie  inspection  program,  the 
permittee  shall  record  the  information 
requested  on  Attachment  4  to  this 
permit  on  a  daily  basis.  The  Permittee 
shall  conduct  a  visual  inspection  of  the 
site  once  per  day,  while  on  site,  during 
the  mining  season.  The  Permittee  shall 
maintain  records  of  all  Information 
resulting  from  any  inspections  in 
accordance  with  part  IV. F.  of  this 
permit.  These  records  shall  include  an 
evaluation  of  the  condition  of  all  water 
control  devices  such  as  diversion 
structures  and  berms  and  all  solids 
retention  structures  including,  but  not 
limited  to,  berms,  dikes,  pond 
structures,  and  dams.  The  records  shall 
also  include  an  as.sessment  of  the 
presence  of  sediment  buildup  within 
the  settling  ponds.  The  Permittee  shall 
examine  all  ponds  for  the  occurrence  of 
short  circuiting. 

c.  Turbidity  Monitoring.  Permittees 
that  have  obtained  a  site-specific 
turbidity  limit  under  Permit  Part 
II.A.I.c.  shall  take  at  least  one  turbidity 
sample  for  each  calendar  month  in 
which  there  is  a  discharge  and  at  least 
three  turbidity  samples  for  the  entire 
mining  season,  even  if  the  Permittee  has 
a  discharge  in  fewer  then  three  calendar 
months.  "Those  Permittees  that  do  not 
obtain  a  site-specific  turbidity  limit 
shall  take  at  least  one  turbidity  sample 
set  (i.e.  the  discharge  and  background 
samples  referenced  in  Part  IV.A.)  for 
each  calendar  month  in  which  there  is 

a  discharge  and  at  least  three  turbidity 
sample  sets  for  the  entire  mining  season, 
even  if  the  Permittee  has  a  discharge  in 
fewer  than  three  calendar  months.  Both 
samples  of  a  sample  set  shall  be  taken 
within  a  reasonable  time  frame. 

A  Permittee  who  has  had  less  than 
three  days  of  discharge  over  the  course 
of  the  mining  season,  must  submit  one 
sample  or  sample  set  for  each  day  of 
discharge. 

All  samples  must  be  taken  and  stored 
in  the  manner  set  forth  in  Attachment 
1.  All  sample  results  shall  be  reported 
on  the  annual  Discharge  Monitoring 
report  (DMR).  Monitoring  shall  be 


conducted  in  accordance  with  accepted 
analytical  procedures. 

d.  Arsenic  Monitoring.  Arsenic 
samples  shall  be  representative  of  the 
discharge  and  shall  be  taken  at  a  point 
prior  to  entering  the  receiving  stream. 
Monitoring  shall  be  conducted  in 
accordance  with  accepted  analytical 
procedures.  The  Permittee  shall  report 
the  sample  results  on  the  DMR.  See 
attachment  2  for  sampling  protocol. 
Because  the  water  quality  based  effluent 
limit  for  arsenic  (.18  ^lg/l)  is  below  the 
MDL  (1  ug/l)  using  EPA  Method  206.2, 
EPA  has  derived  an  interim  minimum 
level  of  3  ug/l  (3.18  x  1  ^lg/l  =  3.18 
rounded  to  3)  as  the  quantifiable  level. 
For  purposes  of  reporting  analytical 
results  for  arsenic  in  the  DMR,  results 
below  the  MDL  will  be  reported  as  "less 
than  1  ug/l".  Actual  analytical  results 
shall  be  reported  on  the  DMR  when  the 
results  are  greater  than  the  MDL.  The 
permittee  must  also  specify  in  the 
comment  column  of  the  DMR  that 
Method  206.2  was  used  for  analysis. 

The  Permittee  shall  take  at  least  one 
arsenic  sample  for  each  calendar  month 
in  which  there  is  a  discharge  and  at 
least  three  arsenic  samples  for  the  entire 
mining  season,  even  if  the  Permittee  has 
a  discharge  in  fewer  than  three  calendar 
months.  A  Permittee  who  has  had  less 
then  three  days  of  discharge  over  the 
course  of  the  mining  season,  must 
submit  one  sample  for  each  day  of 
discharge. 

All  samples  must  be  taken  and  stored 
in  the  manner  set  forth  in  Attachment 
2. 

e.  Settleable  Solids  Monitoring. 
Settleable  solids  samples  shall  be 
representative  of  the  discharge  and  shall 
be  taken  at  a  point  prior  to  entering  the 
receiving  stream.  Monitoring  shall  be 
conducted  in  accordance  with  accepted 
analytical  procedures  (Standard 
Methods,  17th  Edition,  1989).  The 
Permittee  shall  report  the  daily  sample 
results  on  the  annual  DMR.  See 
attachment  3  for  sampling  and  analysis 
protocol.  Attachment  4  provides  an 
example  of  how  monitoring  results  may 
be  recorded  and  reported. 

f.  Flow  Monitoring.  Effluent  flow 
shall  be  measured  at  the  discharge  prior 
to  entering  the  receiving  water.  Effluent 
flow  shall  be  measured  at  least  once  per 
day,  for  continuous  discharges,  or  once 
during  each  discharge  event  if 


discharges  are  intermittent.  The 
operator  must  also  estimate  seepage 
discharging  to  waters  of  the  United 
States  each  day  that  seepage  occurs. 
Effluent  flow  and  seepage  flow  shall  be 
measured  in  gallons  per  minute  (gpm). 
The  flow  and  seepage  measurements, 
the  number  of  discharge  events,  and  the 
duration  of  each  discharge  event  shall 
be  reported  in  the  annual  DMR  for  each 
day  of  the  mining  season.  For  each  day 
in  which  the  permittee  fails  to  monitor 
effluent  flow  when  required  by  this 
permit,  the  permittee  will  not  be 
considered  in  violation  of  this  permit  if: 

i.  the  permittee  submits  to  EPA 
turbidity  samples  taken  during  each  day 
in  which  flow  was  not  monitored;  and, 

ii.  those  turbidity  samples  show  that 
the  permittee's  discharge  did  not  exceed 
the  turbidity  effluent  limit  in  Part 
n.A.l.b. 

The  permittee  must  report  all  failures 
to  comply  with  the  flow  monitoring 
requirement,  together  with  any  turbidity 
data  which  the  permittee  intends  to  use 
to  avoid  being  considered  in  violation  of 
that  requirement,  pursuant  to  the 
reporting  requirements  in  Part  IV.G. 

2.  Suction  Dredges,  a.  Suction  Dredge 
operations  shall  visually  monitor  for 
turbidity  as  described  in  Permit  Part 
II.B.  once  per  day  of  operation,  in  the 
following  manner:  Operators  shall  mark 
the  point  500  feet  downstream  of  the 
point  of  discharge  from  the  suction 
dredge.  With  this  500  foot  point  marked, 
individuals  who  conduct  visual 
monitoring  shall  observe  the  turbidity 
plume,  where  visible,  immediately 
downstream  until  they  reach  either  the 
point  at  which  the  turbidity  plume  is  no 
longer  visible,  or  the  500  foot  mark, 
which  ever  point  comes  first.  Monitors 
shall  record  daily  all  turbidity 
monitoring  results.  The  Permittee  shall 
maintain  records  of  all  information 
resulting  from  any  visual  inspections. 

b.  The  Permittee  will  report  the 
period  of  suction  dredging  on  the  DMR. 
Visual  violation  occurrences  will  also  be 
reported  on  the  DMR  along  with  the 
measures  taken  to  comply  with  the 
provisions  of  Permit  Part  II.B. 3.  The 
requirements  of  this  paragraph  are  not 
applicable  to  suction  dredges  with 
intake  hoses  of  less  than  or  equal  to  4 
inches. 
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iii.  Management  Practices 

A.  Mechanical  Operations 

1.  The  flow  of  surface  waters  (i.e.. 
creek,  river,  or  stream)  into  tho  plant 
site  shall  be  interrupted  and  these 
waters  diverted  around  and  away  to 
prevent  incursion  into  the  plant  site. 

2.  Berms,  including  any  pond  walls, 
dikes,  low  dams,  and  similar  water 
retention  structures  shall  be  constructed 
in  a  manner  such  that  they  are 
reasonably  expected  to  reject  the 
passage  of  water. 

3.  Measures  shall  be  taken  to  assure 
that  pollutant  materials  removed  from 
the  process  water  and  wastewater 
streams  will  be  retained  in  storage  areas 
and  not  discharged  or  released  to  the 
waters  of  the  United  States. 

4.  The  amount  of  new  water  allowed 
to  enter  the  plant  site  for  use  in  material 
processing  shall  be  limited  to  the 
minimum  amount  required  as  makeup 
water. 

5.  All  water  control  devices  such  as 
diversion  structures  and  berms  and  all 
solids  retention  structures  such  as 
berms.  dikes,  pond  structures,  and  dams 
shall  be  reasonably  maintained  to 
continue  their  effectiveness  and  to 
protect  from  failure. 

6.  The  operator  shall  take  whatever 
reasonable  steps  are  appropriate  to 
assure  that,  after  the  mining  season,  all 
unreclaimed  mine  areas,  including 
ponds,  are  in  a  condition  which  will  not 
cause  degradation  to  the  receiving 
waters  over  those  resulting  from  natural 
causes. 

7.  During  each  mining  season,  a 
permittee  may  not  discharge  into  the 
receiving  stream  within  five  hundred 
feet  of  any  upstream  or  downstream 
placer  mining  discharges  which  are 
occurring  or  have  already  occurred  that 
season.  Nor  may  a  permittee  discharge 
at  a  point  within  five  hundred  feet  of 
the  downstream  edge  of  a  mixing  zone 
granted  for  any  upstream  placer  mining 
discharges. 

B.  Suction  Dredges 

1.  Dredging  is  permitted  only  within 
the  active  stream  channel.  Dredging 
within  the  active  strea.'n  channel  which 
results  in  undercutting  or  excavating,  or 
which  otherwise  results  in  erosion  of  a 
stream  bank,  is  prohibited. 

2.  Except  as  provided  in  paragraph  3 
below,  wherever  practicable,  the  dredge 
shall  be  set  to  discharge  into  a  quiet 
pool,  where  settling  of  dredge  spoils  can 
occur  more  rapidly. 

3.  Dredging  and  discharging  are 
prohibited  within  500  feet  of  locations 
where  fish  are  known  to  spawn  or 
where  Rsh  eggs  are  known  to  exist  at  the 
time  dredging  occurs.  Each  Permittee 


shall  consult  the  regional  office  of  the 
Alaska  Department  of  Fish  ik  Game 
(ADFG)  for  the  region  in  which  the 
Permittee  proposes  to  operate  a  dredge 
in  order  to  obtain  the  information 
necessary  to  comply  with  this  BMP. 
Each  Permittee  shall  report  the 
information  obtained  from  ADFG,  and 
the  name  and  title  of  the  official 
contacted,  to  EPA  concurrently  with  the 
NOI. 

4.  Winches  or  other  motorized 
equipment  shall  not  be  used  to  move 
boulders,  logs,  or  other  natural  instream 
obstructions. 

5.  No  wheeled  or  tracked  equipment 
may  be  used  in.stream. 

6.  Suction  dredges  shall  not  operate 
(including  disr.harge)  within  1000  feet 
of  another  dredging  operation  occurring 
simultaneously  or  known  to  have 
occurred  within  the  previous  12 
months. 

7.  Dredging  of  silt  and  clay  is 
prohibited. 

R.  Care  shall  be  taken  by  the  operator 
during  refueling  of  the  dredge  to  prevent 
spillage  into  public  waters  or  to 
groundwater. 

C.  Other  Requirements:  Mechanical 
Operations 

The  operator  shall  maintain  fuel 
handling  and  storage  facilities  in  a 
manner  which  will  prevent  the 
discharge  of  fuel  oil  into  the  receiving 
waters  or  on  the  adjoining  shoreline.  A 
Spill  Prevention  Control  and 
Countermeasure  Plan  (SPCC  Plan)  shall 
be  prepared  and  updated  as  necessary  in 
accordance  with  provisions  of  40  CFR 
Part  112  for  facilities  storing  660  gallons 
in  a  single  container  above  ground.  1320 
gallons  in  the  aggregate  above  ground, 
or  42,000  gallons  below  ground. 

The  Permittee  shall  indicate  on  the 
DMR  if  an  SPCC  Plan  is  necessary  and 
in  place  at  the  site  and  if  changes  were 
made  to  the  Plan  over  the  previous  year. 

D.  Storm  Exemption 

The  Permittee  may  qualify  for  a  storm 
exemption  from  the  technology-based 
effluent  limitation  in  Permit  Part 
II.A.l.a.  of  this  NPDES  general  permit  if 
the  following  conditions  are  met: 

1.  The  treatment  system  is  designed, 
constructed  and  maintained  to  contain 
the  maximum  volume  of  untreated 
process  wastewater  which  would  be 
discharged,  stored,  contained  and  used 
or  recycled  by  the  beneficiation  process 
into  the  treatment  system  during  a  4- 
hour  operating  period  without  an 
increase  in  volume  from  precipitation  or 
infiltration,  plus  the  maximum  volume 
of  water  runoff  (drainage  waters) 
resulting  from  a  5-year.  6-hour 
precipitation  event.  In  computing  the 


maximum  volame  of  water  which 
would  result  from  a  5-year,  6-hour 
precipitation  event,  the  operator  must 
include  the  volume  which  should  result 
from  the  plant  site  contributing  runoff  to 
the  individual  treatment  facility. 

2.  The  operator  takes  all  reasonable 
steps  to  maintain  treatment  of  the 
wastewater  and  minimize  the  amount  of 
overflow. 

3.  The  source  is  in  compliance  witli 
the  Management  Practices  in  Permit  Part 
IIl.A. 

4.  The  operator  complies  with  the 
notification  requirements  of  Permit 
Parts  IV.G.  and  IV.H. 

rV.  Monitoring  and  Reporting 
Requirements  for  Mechanical 
Operations  and  Suction  Dredges  With 
Intake  Hoses  of  Greater  Than  4  Inches 

A.  Representative  Sampling 

All  samples  for  monitoring  purposes 
shall  be  representative  of  the  monitored 
activity.  40  CFR  122.41  (j).  To  determine 
compliance  with  permit  effluent 
limitations,  "grab"  samples  shall  be 
taken  as  established  under  Permit  Part 
II. D.  Specifically,  effluent  samples  for 
settleable  solids,  turbidity,  and  arsenic 
shall  be  collected  from  the  settling  pond 
outlet  or  other  treatment  systems'  outlet 
prior  to  discharge  to  the  receiving 
stream.  Additionally,  turbidity 
background  samples  shall  be  taken  at  a 
point  that  is  representative  of  the 
receiving  stream  just  above  the 
pennittee's  mining  operation.  Those 
who  receive  a  site-specific  turbidity 
limit,  pursuant  to  Permit  Part  II.A.l.c., 
are  not  required  to  take  background 
turbidity  samples.  Samples  for  arsenic 
and  turbidity  monitoring  must  be  taken 
during  sluicing  at  a  time  when  the    ., 
operation  has  reached  equilibrium.  For 
example,  samples  should  be  taken  when 
sluice  paydirt  loading  and  effluent 
discharge  are  constant. 

B.  Reporting  of  Monitoring  Results 

Monitoring  results  shall  be 
summarized  each  month  and  reported 
on  EPA  Form  3320-1  (DMR).  The  DMR 
shall  be  submitted  to  the  Environmental 
Protection  Agency,  Region  10.  1200 
Sixth  Avenue.  Enforcement  Section 
WD-135.  Seattle.  Washington  98101- 
3188.  no  later  than  November  30  each 
year. 

If  there  is  no  mining  activity  during 
the  year  or  no  wastewater  discharge  to 
a  receiving  stream,  the  Permittee  shall 
notify  EPA  of  these  facts  no  later  than 
November  30  of  each  year. 

The  DMR  shall  also  be  sent  to  the 
ADEC  office  located  in  Fairbanks.  The 
address  can  be  found  in  permit  part 
I.F.3. 


C.  Monitoring  Procedures 

Monitoring  mu.st  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

D.  Additional  Monitoring  by  the 
Permittee 

If  the  Permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  DMR.  Such  increased 
frequency  shall  also  be  indicated. 

E.  Records  Contents 

Records  of  monitoring  information 
shall  include: 

1.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

2.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

3.  The  date(s)  analyses  were 
performed; 

4.  The  individual(s)  who  performed 
the  analyses; 

5.  The  analytical  techniques  or 
methods  used;  and 

6.  The  results  of  such  analyses. 

F.  Retention  of  Records 

The  Permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  three  years  from 
the  date  of  the  sample,  measurement, 
report  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
or  ADEC  at  any  time.  Data  collected  on- 
site,  copies  of  DMRs,  and  a  copy  of  this 
NPDES  permit  must  be  maintained  on- 
site  during  the  duration  of  activity  at  the 
permitted  location. 

G.  Notice  of  Noncompliance  Reporting 

1.  Any  noncompliance  which  may 
endanger  health  or  the  environment 
shall  be  reported  as  soon  as  the 
Permittee  becomes  aware  of  the 
circumstance.  A  written  submission 
shall  also  be  provided  in  the  shortest 
reasonable  period  of  time  after  the 
Permittee  becomes  aware  of  the 
occurrence. 

2.  The  following  occurrences  of 
noncompliance  shall  also  be  reported  in 
writing  in  the  shortest  reasonable  period 
of  time  after  the  Permittee  becomes 
aware  of  the  circumstances: 


a.  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit  (See  Permit  Part  V.G.,  Bypass  of 
Treatment  Facilities.);  or 

b.  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit  (See 
Permit  Part  V.H.,  Upset  Conditions.). 

c.  Any  violation  of  any  of  the 
requirements  of  this  Permit. 

3.  The  written  submission  shall 
contain: 

a.  A  description  of  the  noncompliance 
and  its  cause; 

b.  The  period  of  noncompliance, 
including  exact  dates  and  times; 

c.  The  estimated  time  noncompliance 
is  expected  to  continue  if  it  has  not  been 
corrected; 

d.  Steps  taken  or  planned  to  reduce, 
eliminate,  and  prevent  reoccurrence  of 
the  noncompliance; 

e.  Any  turbidity  data  submitted 
pursuant  to  Parts  II.A.l.d.  (Effluent  flow 
limit)  and  Il.C.f  (Flow  Moniloring);  and 

f.  Mechanical  operations  must  also 
provide  the  information  required  by 
Attachment  4  for  each  date  of  the  period 
of  noncompliance. 

4.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  an  oral 
report  has  been  received  within  24 
hours  by  the  Enforcement  Section  in 
Seattle.  Washington,  by  phone,  (206) 
553-1213. 

5.  Reports  shall  be  submitted  to  the 
addresses  in  Permit  Part  IV.B.. 
Reporting  of  Monitoring  Results. 

H.  Other  Noncompliance  Reporting 

Instances  of  noncompliance  not 
required  to  be  reported  in  Permit  Part 
IV.G.  above  shall  be  reported  at  the  time 
that  monitoring  reports  for  Permit  Part 
IV.B.  are  submitted.  The  reports  shall 
contain  the  information  listed  in  Permit 
Part  IV  n  T 

V.  Compiian*  •■  Responsibilities 

A.  Duty  to  Comply 

The  Permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action;  for  permit 
tfirmination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application.  The  Permittee  shall 
give  advance  notice  to  the  Director  and 
ADEC  of  any  planned  changes  in  the 
permitted  facility  or  activity  which  may 
result  in  noncompliance  with  permit 
requirements. 

B.  Penalties  for  Violations  of  Permit 
Conditions 

1.  Administrative  Penalty.  The  Act 
provides  that  any  person  who  violates  a 
permit  condition  implementing  Sections 


301, 302, 306,  307,  308,  318,  or  405  of 
the  Act  shall  be  subject  to  an 
administrative  penalty,  not  to  exceed 
$10,000  per  day  for  each  violation. 

2.  Civil  Penalty.  The  Act  provides  that 
any  person  who  violates  a  permit 
condition  implementing  Sections  301, 
302,  306,  307,  308,  318.  or  405  of  the 
Act  shall  be  subject  to  a  civil  penalty, 
not  to  exceed  $25,000  per  day  for  each 
violation. 

3.  Criminal  Penalties: 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  a  permit  condition 
implementing  Sections  301,  302,  306. 
307,  308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$2,500  nor  more  than  $25,000  per  day 
of  violation,  or  by  imprisoiunent  for  not 
more  than  1  year,  or  by  both. 

b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  Sections  301.  302,  306, 
307,  308,  318,  or  405  of  the  Act  shall  be 
punished  by  a  fine  of  not  less  than 
$5,000  nor  more  than  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  by  both. 

c.  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  a  permit  condition 
implementing  Sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act,  and 
who  knows  at  that  time  that  he  thereby 
places  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury, 
shall,  upon  conviction,  be  subject  to  a 
fine  of  not  more  than  $250,000  or 
imprisonment  of  not  more  than  15 
years,  or  both.  A  person  which  is  an 
organization  shall,  upon  conviction  of 
violating  this  subparagraph,  be  subject 
to  a  fine  of  not  more  than  $1,000,000. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  document  filed  or  required  to  be 
maintained  under  this  Act  or  who 
knowingly  falsifies,  tampers  with,  or 
renders  inaccurate  any  monitoring 
device  or  method  required  to  be 
maintained  under  this  Act.  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  that  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 
Except  as  provided  in  permit  conditions 
in  Permit  Part  V.G.,  Bypass  of  Treatment 
Facilities  and  Permit  Part  V.H.,  Upset 
Conditions,  nothing  in  this  permit  shall 
be  construed  to  relieve  the  Permittee  of 
the  civil  or  criminal  penalties  for 
noncompliance. 
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C.  Need  To  Hail  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
Permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

^D.  Duty  To  Mitigate 

The  Permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

E.  Proper  Operation  and  Maintenance 

The  Permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances] 
which  are  installed  or  used  by  the 
Permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  Permittee  only  when  the 
operation  's  necessary  to  achieve 
compliance  with  the  conditions  of  the 
permit. 

F.  Removed  Substances 

Solids,  sludges  or  other  pollutants 
removed  in  the  course  of  treatment  or 
control  of  wastewater's  shall  be 
disposed  of  in  a  manner  so  as  to  prevent 
any  pollutant  from  such  materials  from 
entering  waters  of  the  United  States. 

G.  Bypass  of  Treatment  Facilities 

1.  Bypass  not  exceeding  limitations. 
The  Permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  paragraphs  2  and  3  of  this 
section. 

2.  Notice: 

a.  Anticipated  bypass.  If  the  Permittee 
knows  in  advance  of  the  need  for  a 
bypass,  it  shall  submit  prior  notice,  if 
possible  at  least  10  days  before  the  date 
of  the  bypass. 

b.  Unanticipated  bypass.  The 
Permittee  shall  submit  notice  of  an 
unanticipated  bypass  as  required  under 
Permit  Part  IV.G.,  Notice  of 
Noncompliance  Reporting. 

3.  Prohibition  of  bypass. 

a.  Bypass  is  prohibited  and  the 
Director  or  ADEC  may  take  enforcement 


dctiuu  ag>iiiii>t  a  FunuUteu  tor  a  tiypass, 
unless: 

(1)  The  bypass  was  unavoidable  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage: 

(2)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and 

(3)  The  Permittee  submitted  notices  as 
required  under  paragraph  2  of  this 
section. 

b.  The  Director  and  ADEC  may 
approve  an  anticipated  bypass,  after 
considering  its  adverse  effects,  if  the 
Director  and  ADEC  determine  that  it 
will  meet  the  three  conditions  listed 
above  in  paragraph  3.a.  of  this  section. 

H.  Upset  Conditions 

1.  E^ect  of  an  upset.  An  upset 
constitutes  an  afHrmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology  based  permit  effluent 
limitations  if  the  requirements  of 
paragraph  2  of  this  section  are  met.  An 
administrative  review  of  a  claim  that 
noncompliance  was  caused  by  an  upset 
does  not  represent  final  administrative 
action  for  any  specific  event.  A 
determination  is  not  final  until  formal 
administrative  action  is  taken  for  the 
specific  violation(s). 

2.  Conditions  necessary  for  a 
demonstration  of  upset.  A  Permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

a.  An  upset  occurred  and  that  the 
Permittee  can  identify  the  cause(s)  of 
the  upset: 

b.  The  permitted  facility  was  at  the 
time  being  properly  operated; 

c.  The  Permittee  submitted  notice  of 
the  upset  as  required  under  Permit  Part 
IV.G..  Notice  of  Noncompliance 
Reporting;  and 

d.  The  Permittee  complied  with  any 
remedial  measures  required  under 
Permit  Part  V.D.,  Duty  to  Mitigate. 

3.  Burden  of  proof.  In  any 
enforcement  proceeding,  the  Permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

/.  Toxic  Pollutants 

The  Permittee  shall  comply  with 
effluent  standards  or  prohibitions 


established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
establish  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement. 

VI.  General  Requirements 

A.  Changes  in  Discharge  of  Toxic 
Substances 

Notification  shall  be  provided  to  the 
Director  and  ADEC  as  soon  as  the 
Permittee  knows  of,  or  has  reason  to 
believe: 

1.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

a.  One  hundred  micrograms  per  liter 
(lOOjig/1); 

b.  Two  hundred  micrograms  per  liter 
(200  ^^l)  for  acrolein  and  acrylonitrile; 
five  himdred  micrograms  per  liter  (500 
(ig/l)  for  2,4-dinitrophenol  and  for  2- 
methyl-4,  6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/1)  for 
antimony; 

c.  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7):  or 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

2.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels  ': 

a.  Five  hundred  micrograms  per  liter 
(500  ng/1); 

b.  One  milligram  per  liter  (1  mg/1)  for 
antimony; 

c.  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  40  CFR  122.21(g)(7);  or 

d.  The  level  established  by  the 
Director  in  accordance  with  40  CFR 
122.44(f). 

B.  Planned  Changes. 

The  Permittee  shall  give  notice  to  the 
Director  and  ADEC  as  soon  as  possible 
of  any  planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

1.  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  as  determined  in 
40  CFR  122.29(b);  or 
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2.  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  under  Permit 
PartVI.A.1. 

3.  The  alteration  or  addition  will 
significantly  change  the  location,  nature 
or  volume  of  discharge  or  the  quantity 
of  pollutants,  subject  to  the  effluent 
limitations,  discharged. 

C.  Anticipated  Noncompliance 

The  Permittee  shall  also  give  advance 
notice  to  the  Director  and  ADEC  of  any 
planned  changes  in  the  permitted 
facility  or  activity  which  may  result  in 
noncompliance  with  permit 
requirements.  i 

D.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  Permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance,  does  not 
stay  any  permit  condition. 

E.  Duty  to  Reapply 

If  the  Permittee  wishes  to  continue  an 
activity  regulated  by  this  permit  after 
the  expiration  date  of  this  permit,  the 
Permittee  must  apply  for  and  obtain  a 
new  permit.  The  NOI  should  be 
submitted  at  least  90  days  before  the 
expiration  date  of  this  permit. 

F.  Duty  to  Provide  Information 

The  Permittee  shall  furnish  to  the 
Director  and  ADEC,  within  a  reasonable 
time,  any  information  which  the 
Director  or  ADEC  may  request  to 
determine  whether  cause  exists  for 
modifying,  revoking  and  reissuing,  or 
terminating  this  permit,  or  to  determine 
compliance  with  this  permit.  The 
Permittee  shall  also  furnish  to  the 
Director  or  ADEC,  upon  request,  copies 
of  records  required  to  be  kept  by  this 
permit. 

G.  Other  Information 

When  the  Permittee  becomes  aware 
that  it  failed  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  any  report  to  the  Director 
or  ADEC,  it  shall  promptly  submit  such 
facts  or  information. 

H.  Signatory  Requirements 

All  applications,  reports  or 
information  submitted  to  the  Director 
and  ADEC  shall  be  signed  and  certified. 

1.  All  permit  applications  shall  be 
signed  as  follows: 


a.  For  a  corporation:  by  a  responsible 
corporate  officer. 

b.  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively 

c.  For  a  municipality,  state,  federal,  or 
other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  or  ADEC  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director  and  ADEC, 
and 

b.  The  authorization  specified  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position.) 

3.  Changes  to  authorization.  If  an 
authorization  under  paragraph  IV.H.2.  is 
no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility, 

a  new  authorization  satisfying  the 
requirements  of  paragraph  VI.H.2.  must 
be  submitted  to  the  Director  and  ADEC 
prior  to  or  together  with  any  reports, 
information,  or  applications  to  be  signed 
by  an  authorized  representative. 

4.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

"I  certify  under  jjenalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations." 

/.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2,  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 


Director  and  ADEC.  As  required  by  the 
Act,  permit  applications,  permits  and 
effluent  data  shall  not  be  considered 
confidential. 

/.  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  Permittee  is  or 
may  be  subject  under  Section  311  of  the 
Act. 

K.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  rights,  nor 
any  infringement  of  federal,  state  or  ^ 
local  laws  or  regulations. 

L.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

M.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  Permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  state  law  or  regulation  under 
authority  preserved  by  Section  510  of 
the  Act. 

N.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
final  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submission  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
CWA. 

O.  Inspection  jnd  Entry 

The  Permittee  shall  allow  th^ 
Director,  ADEC,  or  an  authorized 
representative  (including  an  authorized 
contractor  acting  as  a  representative  of 
the  Administrator),  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law, 
to: 

1.  Enter  upon  the  Permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,. or 
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where  records  must  b«  icept  under  tiie 
conditions  of  this  permit; 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

3.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices,  or  operations  regulated  or 
required  under  this  permit;  and 

4.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act.  any  substances  or 
parameters  at  any  location. 

VII.  Reopener  Clause 

If  effluent  limitations  or  requirements 
are  established  or  modified  in  an 
approved  State  Water  Quality 
Management  Plan  or  Waste  Load 
Allocation  and  if  they  are  more  stringent 
that  those  listed  in  this  permit  or  control 
a  pollutant  not  listed  in  this  permit,  this 
permit  may  be  reopened  to  include 
those  more  stringent  limits  or 
requirements. 

VIII.  Definitions 

A.  "Active  Stream  Channel"  means 
that  part  of  the  channel  that  is  below  the 
level  of  the  water. 

B.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  around  any 
portion  of  a  treatment  facility. 

C.  "Drainage  Water"  means  incidental 
surface  waters  from  diverse  sources 
such  as  rainfall,  snow  melt  or 
permafrost  melt. 

D.  "Expanding  Facility"  means  any 
facility  increasing  in  size  such  as  to 
affect  the  discharge  but  operating  within 
the  permit  area  covered  by  it*  general 
permit. 

E.  A  "Grab"  sample  is  a  single  sample 
or  measurement  taken  at  a  specific  time. 

F.  "Hydraulicking"  means  both  the 
hydraulic  removal  of  overburden  and 
the  use  of  hydraulic  power  to  move  raw 
rock  to  the  point  of  processing  (i.e.  to 
the  gate  of  the  sluice  or  other  processing 
equipment). 

G.  "Infiltration  Water"  means  that 
water  which  permeates  through  the 
earth  into  the  plant  site. 

H.  "Instantaneous  Maximum"  means 
the  maximum  value  measured  at  any 
time. 

I.  "Mine  Drainage"  means  any  water, 
not  associated  with  active  sluice  water, 
that  is  drained,  pumped  or  siphoned 
from  a  mine. 

J.  "Mining  Season"  means  the  time 
between  the  start  of  mining  in  a 
calendar  year  and  when  mining  has 
ceased  for  that  same  calendar  year. 

K.  "Monitoring  Month"  means  the 
period  consisting  of  the  calendar  weeks 


which  begin  and  end  ui  a  given  calendar 
month. 

L.  "New  Facility"  means  a  facility 
that  has  not  operated  in  the  area 
specified  in  the  NOI  prior  to  the 
submission  of  the  NOI. 

M.  "NTU"  (Nephelometric  Turbidity 
Unit)  is  an  expression  of  the  optical 
property  that  causes  light  to  be  scattered 
and  absorbed  rather  than  transmitted  in 
a  straight  line  through  the  water. 

N.  "Make-up  Water"  means  that 
volume  of  water  needed  to  replace 
process  water  lost  due  to  evaporation 
and  seepage  in  order  to  maintain  the 
quantity  necessary  for  the  operation  of 
the  beneficiation  process. 

O.  "New  Water"  means  water  from 
any  discrete  source  such  as  a  river, 
creek,  lake  or  well  which  is  deliberately 
allowed  or  brought  into  the  plant  site. 

P.  "Plant  Site"  means  the  area 
occupied  by  the  mine,  necessary 
haulage  ways  from  the  mine  to  the 
beneficiation  process,  the  beneficiation 
area,  the  area  occupied  by  the 
wastewater  treatment  storage  facilities 
and  the  storage  areas  for  waste  materials 
and  solids  removed  from  the 
wastewater's  during  treatment. 

Q.  "Receiving  Water"  means  waters 
such  as  lakes,  rivers,  streams,  creeks,  or 
any  other  surface  waters  which  receive 
wastewater  discharges. 

R.  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

S.  "Short  circuiting"  means 
ineffective  settling  ponds  due  to 
inadequate  or  insufficient  retention 
characteristics,  excessive  sediment 
deposition,  embankment  infiltration/ 
percolation,  lack  of  maintenance,  etc. 

T.  "Silt  and  Clay"  are  soil  particles 
having  a  diameter  of  less  than  0.002  mm 
(2  microns). 

U.  "Turbidity  Modification"  means 
the  procedures  used  to  calculate  a 
higher  turbidity  limit  based  on  a  mass 
balance  equation  which  relates 
upstream  receiving  water  flow  and 
turbidity  to  effluent  flow  and  turbidity. 
The  basic  form  of  this  equation  is: 

QiC,  =  Q2C2. 

where 

Ci  =  effluent  turbidity  ; 

C2  =  receiving  water  downstream 
turbidity  after  mixing  where  the 
allowable  increase  is  5  NTU  above 
background  (i.e.  5  NTU); 

Qi  =  effluent  flow  and. 


Q2  =  total  receiving  water  flow 

downstream  from  discharge  after 
complete  mixing  (i.e.  30Q10). 

V.  "Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  Permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

W.  "Wastewater"  means  all  water 
used  in  and  resulting  from  the 
beneficiation  process  (including  but  not 
limited  to  the  water  used  to  move  the 
ore  to  and  through  the  beneficiation 
process,  the  water  used  to  aid  in 
classification,  and  the  water  used  in 
gravity  separation),  mine  drainage,  and 
infiltration  and  drainage  waters  which 
commingle  with  mine  drainage  or 
waters  resulting  from  the  beneficiation 
process. 

Attachment  1 

Turbidity  Sampling  Protocol 

1.  Grab  samples  shall  be  collected. 

2.  Samples  shall  be  collected  in  a 
sterile  one  liter  polypropylene  or  glass 
container. 

3.  Samples  must  be  cooled  to  4 
degrees  Celsius  (iced). 

4.  Samples  must  be  analyzed  within 
48  hours  of  sample  collection. 

Attachment  2 

Arsenic  Sampling  Protocol 

1.  Grab  samples  shall  be  collected. 

2.  Samples  shall  be  collected  in  a 
sterile  one  liter  polypropylene  or  glass 
container. 

3.  Samples  must  be  cooled  to  4 
degrees  Celsius  (iced). 

4.  Samples  must  be  acidified 
promptly  with  nitric  acid  (HN03),  to  a 
pH  less  than  2." 

5.  Samples  must  be  sent  to  a 
laboratory  for  analysis  within  60  days. 

6.  Samples  must  be  acidified  for  at 
least  16  hours  prior  to  analysis. 

Attachment  3 

Settleable  Solids  Sampling  Protocol 

1.  Grab  samples  shall  be  collected. 

2.  Samples  shall  be  collected  in  a 
sterile  one  liter  polypropylene  or  glass 
container. 

3.  Samples  must  be  cooled  to  4 
degrees  Celsius  (iced),  if  analysis  is  not 
performed  immediately. 


<  Samples  that  are  not  acidifled  promptly  must  be 
tent  to  a  laboratory  within  48  hours  of  sample 
collection. 


4.  Samples  must  be  analyzed  within 
48  hours  of  sample  collection. 

Settleable  Solids  Analysis  Protocol 

1.  Fill  an  Imhoff  cone  to  the  liter  mark 
with  a  thoroughly  mixed  sample. 

2.  Settle  for  45  minutes,  then  gently 
stir  the  sides  of  the  cone  with  a  rod  or 
by  gently  spinning  the  cone. 

3.  Settle  15  minutes  longer,  then 
record  the  volume  of  settleable  matter  in 
the  cone  as  milliliters  per  liter.  Do  not 
estimate  any  floating  material.  The 
lowest  measurable  level  on  the  Imhoff 
cone  is  0.1  ml/1.  Any  settleable  material 
below  the  0.1  ml/1  mark  shall  be 
recorded  as  trace. 

Attachment  4:  Placer  Muu  n  uU  Checklist 

Date  D  D  D  D  a 

Weather  D  D  D  D  D 

Is  There  a  Discharge  Today  (including 

seepage)?  D  O  D  D  O 
What  is  the  Volume  of  Discharge  (gallons  per 

minute)?  D  D  D  D  D 
How  Much  Make-up  Water  Did  You  Allow 

Into  Your  Mine  Site,  if  Any?  D  D  D  D 

D 
What  is  the  Volume  of  Settleable  Solids  in 

the  Effluent?  (ML/L)  D  D  D  D  Q 
Are  ANy  of  Your  Ponds,  Dikes  and  Berms 

Leaking  or  Eroding?  (describe)  D  D  D  D 

D 
How  Far  Below  Your  Discharge  Can  You 

Observe  a  Discharge  Plume,  If  Any?  D  D 

DDD 

Don't  Forget  to  Take  Your  Turbidity 
and  Arsenic  Samples. 

(FR  Doc.  96-1707  Filed  1-30-96;  8:45  am] 

BtUJNO  CODE  6640-60-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Ervironmantai  Review  Procedures 

AGENCY:  Export-Import  Bank  of  the 
United  States. 
action:  Notice. 

summary:  The  Export-Import  Bank  ("Ex- 
Im  Bank")  is  extending  the  effective 
date  of  its  existing  Environmental 
Procedures  and  Guidelines  (which  were 
issued  on  February  1,  1995  for  a  one- 
year  trial  period  expiring  on  February  1 . 
1996)  to  April  1,  1996 
FOR  FURTHER  INFORMATIOr,  CONTACT: 
Popi  Artavanis,  Export-Import  Bank  of 
the  United  States,  Engineering  and 
Environment  Division,  811  Vermont 
Ave.,  N.W.,  Washington,  DC  20571.  tel: 
(202) 565-3570 

SUPPLEMENTARY  iNFORMATiON:  Section 
106  of  the  Export  Enhancement  Act  (12 
U.S.C.  635i-5)  ("Section  106")  provides 
that  Ex-Im  Bank  shall  establish 
environmental  review  procedures 
consistent  with  the  Bank's  overall 


mandate  to  maintain  U.S.  export 
competitiveness.  Pursuant  to  this 
section,  the  Ex-Im  Bank  Board  of 
Directors  approved  a  set  of 
Environmental  Procedures  and 
Guidelines  on  February  1, 1995.  The 
new  procedures  and  guidelines  were 
made  effective  on  a  one-year  trial  basis 
until  February  1,  1996.  The  Ex-Im  Bank 
is  extending  the  effective  date  of  these 
procedures  and  guidelines  to  April  1, 
1996. 

These  procedures  and  guidelines  are 
not  subject  to  notice  and  comment 
requirements  or  to  publication  in  the 
Federal  Register  pursuant  to  5  U.S.C 
553la)(2j,  553(b)(A),  and  553(d)(2). 
Copies  may  be  obtained  by  written 
request  from  Ex-Im  Bank's  Engineering 
and  Environment  Division,  811  Vermont 
Avenue,  N.W.,  Washincton,  DC  20571. 

Accordingly,  under  the  authority  of 
Section  106  of  the  Export  Enhancement 
Act  (12  U.S.C.  635i-5),  the 
Environmental  Procedures  and 
Guidelines  will  remain  in  effect  until 
April  1, 1996. 

Dated;  January  25, 1996. 
Kenneth  W.  Hansen, 

General  Counsel,  Export-Import  Bank  of  the 
United  States. 
[FR  Doc  96-1985  Filed  1-30-96;  8:45  am) 

BILLING   CODE   6690-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No  2119; 

Petition  for  Reconsideration  of  Actions 
m  Rulemaking  Proceedings 

January  26, 1996. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS,  hic.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
F-phniary  15.  1996.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

SiiDJect:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Jefferson  City, 
Cumberland  Gap,  Elizabethton,  "TN  and 
lonesville.  VA)  (MM  Docket  No.  94-116, 
RM-8507,  RM-8567)  Number  of 
Petition  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments.  FM 


Broadcast  Stations.  (Columbia,  Bourbon, 
Leasburg,  Gerald.  Dixon  and  Cuba, 
Missouri)  (MM  Docket  No.  92-214,  RM- 
8062.  RM-8144.  RM-8145,  RM-8146, 
RM-8147)  Number  of  Petitions  Filed:  2. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments.  FM 
Broadcast  Stations.  (Ava.  Branson  and 
Mountain  Grove,  Missouri)  (MM  Docket 
No.  91-352,  RM-7866)  Number  of 
Petition  Filed:  1. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Brookline, 
Missouri)  (MM  Docket  No.  90-195,  RM- 
7152)  Number  of  Petition  Filed:  1. 

Subject:  Amendment  of  Section  73- 
202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Cloverdale, 
Montgomery  and  Warrior,  Alabama) 
(MM  Docket  No.  94-78,  RM-8472,  RM- 
8525)  Number  of  Petidon  Filed:  1. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
IFR  Doc.  96-1852  Filed  1-30-96;  8:45  am) 

BILUNG  CODE  e712-01-M 

[GC  Docket  No.  95-172;  FCC  9S-468] 

Rainbow  Broadcasting  Co. 

agency:  Federal  Communications 

Commission. 

action:  Hearing  Designation  Order. 

summary:  The  Commission  is 
designating  a  hearing  to  determine 
whether  Rainbow  Broadcasting 
Company  is  qualified  to  be  a 
Commission  licensee.  The  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  directed  the  Commission  to 
conduct  such  a  hearing.  The  hearing 
will  resolve  all  questions  regarding 
Rainbow  Broadcasting  Company's 
qualifications. 

FOR  FURTHER  INFORMATION  CONTACT:  Ava 
H.  Berland,  Office  of  General  Counsel,  at 
202-418-1720. 

SUPPLEMENATARY  INFORMATION:  1.  This  iS 
a  summary  of  the  Memorandum 
Opinion  and  Hearing  Designation  Order 
in  GC  Docket  No.  95-172,  adopted 
November  20, 1995  and  released 
November  22,  1995.  The  hill  text  of  this 
document  is  available  for  inspection 
and  copying,  Monday  through  Friday,  9 
a.m.  to  4:30  p.m.  in  the  FCC  Dockets 
Reference  Room  (room  239),  1919  M  St., 
N.W.,  Washington,  D.C.  20554,  and  may 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.  (ITS).  2100 
M  Siieet,  N.W.,  Suite  140,  Washington, 
D.C. 20037. 

2.  The  court  in  Press  Broadcasting 
Company,  Inc.  v.  FCC.  59  F.3d  1365 
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ID.C.  (_ir.  lybo)  deteniiiiitsd  iiial 
sub.stantial  and  material  questions  of 
fact  exist  regarding  the  basic 
qualifications  of  Rainbow  Broadcasting 
Company,  the  permittee  for  Station 
WRBW  (TV).  Orlando.  Florida,  to  be  a 
Commission  licensee  and  thus  ordered 
the  Commission  to  conduct  further 
proceedings  to  resolve  those  questions. 
Specifically,  the  court  held  that  the 
Commission  must  resolve  whether 
Rainbow  made  misrepresentations 
regarding  its  ex  parte  contacts,  its 
financial  qualifications,  and  its  failure 
to  construct.  The  court  also  directed  the 
Commission  to  address  whether 
Rainbow  Broadcasting  Company  had 
made  the  requisite  showing  that  would 
have  ju-stified  the  Commission's  grant  of 
its  flnal  application  for  an  extension  of 
time  to  construct  its  facilities. 
Accordingly,  in  order  to  resolve  all  of 
these  issues,  the  Commission  is 
designating  the  matter  for  hearing.  The 
Commission  further  is  taking  the 
opportunity  to  clarify  its  policies 
regarding  grants  of  extension 
applications. 

3.  It  is  further  ordered.  That  Press  is 
made  party  to  the  hearing  ordered 
herein,  and  that,  a  separate  trial  staff 
shall  be  designated  by  the  Office  of 
General  Counsel  to  represent  the 
Commission,  in  light  of  the  Mass  Media 
Bureau's  recusal  from  this  proceeding. 

4.  It  is  further  ordered.  That,  the 
Administrative  Law  Judge  shall  render  a 
determination  on  each  designated  issue. 

5.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  parties  respondent  herein, 
pursuant  to  Section  1.221  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  shall  file  with  the 
Commi.ssion,  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  a  written 
appearance  in  triplicate,  stating  an 
intention  to  appear  on  the  date  filed  for 
the  hearing  and  present  evidence  on  the 
issues  specified  in  this  Order. 

6.  It  is  further  ordered.  That  Rainbow 
shall,  pursuant  to  Section  311(a)(2)  of 
the  Communications  Act  of  1934,  as 
amended,  and  Section  73.3594  of  the 
Commission's  Rules,  give  notice  of  the 
hearing  within  the  time  and  in  the 
manner  prescribed  in  that  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required 
by  Section  73.3594(g)  of  the  Rules. 

7.  It  is  further  ordered,  That  the 
Secretary  send  by  Certified  Mail-Return 
Receipt  Requested,  one  copy  of  this 
Order  to  each  of  the  parties  to  this 
proceeding. 
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Federal  Communications  Comniissiuti. 

William  F.  Caion. 

Acting  Secretary. 

(FR  Doc.  96-1853  Filed  1-.1.0-96:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  be  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreement  No.:  202-000150-108. 
Title:  Trans-Pacific  Freight 
Conference  of  Japan. 

Parties:  American  President  Lines, 
Hapag-Lloyd  AG.  Kawaski  Kisen  Kaisha. 
Ltd.,  Mitsui  O.S.K.  Lines.  Ltd..  A.P. 
Moller-Maersk  Line,  Neptune  Orient 
Lines  Limited,  Nippon  Yusen  Kaisha, 
Orient  Overseas  Container  Line,  Inc., 
Sea-Land  Service,  Inc.,  Wilhelmsen 
Lines,  AS. 

Synopsis:  The  proposed  Agreement 
modifies  Article  5  of  the  Agreement  to 
specify  that  the  Conference  Chairman 
has  the  authority  to  attend,  and 
participate  in  (without  voting 
privileges),  meetings  of  the  Trans- 
Pacific  Stabilization  Agreement  ("TSA") 
or  any  committee  or  sub-committee 
thereof,  and  to  expand  the  current 
authority  for  the  exchange  of 
information  between  the  Conference 
and  TSA.  The  parties  have  requested  a 
shortened  review  period. 
Agreement  No.:  202-003103-113. 
Title:  Japan-Atlantic  and  Gulf  Freight 
Conference. 

Parties:  American  President  Lines, 
Hapag-Lloyd  AG,  Nedlloyd  Lijnen  B.V.. 
Mitsui  O.S.K.  Lines.  Ltd..  A.P.  Moller- 
Maersk  Line.  Neptune  Orient  Lines 
Limited.  Nippon  Yusen  Kaisha.  Orient 
Overseas  Container  Line.  Inc., 
Wilhelmsen  Lines.  AS. 

Synopsis:  The  proposed  Agreement 
modifies  Article  5  of  the  Agreement  to 


specify  that  the  Conterence  Chairman 
has  the  authority  to  attend,  and 
participate  in  (without  voting 
privileges),  meetings  of  the  Trans- 
Pacific  Stabilization  Agreement  ("TSA") 
or  any  committee  or  sub-committee 
thereof,  and  to  expand  the  current 
authority  for  the  exchange  of 
information  between  the  Conference 
and  TSA.  The  parties  have  requested  a 
shortened  review  period. 

Dated:  January  25, 1996. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 
|FR  Doc.  96-1780  Filed  1-30-96;  8:45  am) 
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Notice  of  Agreenient(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement (s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary.  Federal  Maritime 
Commission,  Washington.  D.C.  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  Title  45  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No. :  224-200969. 

Title:  Port  of  Houston/Mediterrean 
Shipping  Co.,  S.A.  Terminal  Agreement. 

Parties:  Port  of  Houston  Authority 
(Port).  Mediterrean  Shipping  Co.,  S.A. 
("MSC"). 

Filing  Agent:  Martha  T.  Williams, 
Esquire,  Port  of  Houston  Authority.  P.O. 
Box  2562,  Houston,  TX  77252-2562. 

Synopsis:  The  proposed  Agreement 
permits  MSC  to  perform  freight 
handling  services  at  the  Port's  Fentress 
Bracewell  Barbours  Cut  Terminal.  The 
term  of  the  Agreement  expires 
November  30,  1996. 

Dated:  January  25, 1996. 


By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretory. 
jFR  Doc.  96-1781  Filed  1-30-96;  8:45  ami 
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FEDER' 


RESERVE  SYSTEM 


Community  ^'■s',  Financial  Group,  inc  ; 
Noti','--  - ;'  Pfc-posa;  'c  Engage  de  novo 
in  Permisstbie  NonDanking  Activities 

The  company  listed  in  this  notice  has 
given  notice  under  §  225.23(a)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  question  whether 
commencement  of  the  activity  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  Any  request  for  a  hearing  on 
this  question  must  be  accompanied  by 
a  statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  14, 
1996. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Community  First  Financial  Group, 
Inc.,  English,  Indiana;  to  acquire  a  9 
percent  equity  interest  in  Independent 
Bankers  Life  Insurance  Company  of 


Indiana.  Phoenix,  Arizona  (Company),  a 
reinsurance  company  wholly  owned  by 
bank  holding  companies,  and  thereby  to 
engage  de  novo  in  undervmting  credit 
life,  accident,  and  health  insurance 
directly  related  to  extensions  of  credit 
by  the  respective  subsidiary  banks  of 
Company's  shareholders,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y.  These  activities  would  be  conducted 
in  the  State  of  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  25, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
■PR  n  >    oR-1813  Filed  1-30-96;  8:45  ami 
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F  &  M  National  CcDcraton,  etaL; 
Formations  of;  AcqL,:s  tons  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  V.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
26,  1996. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

LFS-M  National  Corporation, 
Winchester,  Virginia;  to  merge  with 
FB&T  Financial  Corporation.  Fairfax, 
Virginia,  and  thereby  indirectly  acquire 
Fairfax  Bank  &  Trust  Company,  Fairfax, 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Michigan  Bank  Corporation, 
Holland,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  Arcadia 
Financial  Corporation,  Portage, 
Michigan,  and  thereby  indirectly 
acquire  Arcadia  Bank  &  Trust  Company, 
Kalamazoo,  Michigan. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

i.East  itxas  National,  Inc.,  Palestine, 
Texas,  and  East  Texas-Dover.  Inc.. 
Wilmington.  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of  American 
Bank.  Huntsville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  25, 1996. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-1814  Filed  1-30-96;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Boards  for  Small 
Client  Agencies  Serviced  by  the    _ 
General  Services  Administration; 
Names  of  Members 

Correction 

Under  the  Federal  Retirement  Thrift 
Board  on  page  56059  in  the  issue  of 
Monday,  November  6,  1995  make  the 
following  correction.  Name  correction  to 
Veda  R.  Charrow  from  Vera  D.  Charrow, 
Director  of  Communications. 

Dated;  January  23, 1996. 
Calvin  R.  Snowden, 
Director,  Agency  Liaison  Division. 
[FR  Doc.  96-1798  Filed  1-30-96;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

NiOSH  Meetings 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meetings. 

Name:  Setting  a  National  Occupational 
Research  Agenda:  Regional  Meetings. 

Date:  February  21, 1996. 

Time:  1-5  p.m. 

Place:  The  State  of  Illinois  Building 
Assembly  Hall.  100  West  Randolph,  Chicago, 
IL  60601. 
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Dote:  February  23,  1996. 

Time:  1-5  p.m. 

Place:  Thomas  P  O'Neill  Federal  Building, 
Auditorium.  10  Causeway,  Boston,  MA 
02222. 

Date:  February  27, 1996. 

Time:  6-9  p.m. 

Place:  Museum  of  History  and  Industry 
Auditorium,  2700  24th  Avenue  East,  Seattle, 
WA  98112. 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available. 

Purpose:  NIOSH  will  sponsor  three  public 
meetings  of  worker  safiety  and  health 
stakeholders  to  develop  a  national  agenda  for 
occupational  safety  and  health  research  for 
the  next  decade.  The  goals  of  the  public 
meetings  are. 

•  To  receive  comments  regarding 
occupational  safety  and  health  from 
stakeholders  and  the  public; 

•  To  increase  NIOSH's  understanding  of 
occupational  safety  and  health  issues  and 
to  leam  about  occupational  safety  and 
health  concerns  in  the  community;  and 

•  To  set  research  priorities  for  the  national 
occupational  research  agenda. 

These  regional  meetings  are  intended  to 
promote  participation  by  workers,  organized 
labor,  businesses,  local  chamber  of 
commerce,  health  professionals,  researchers. 
State  and  local  government  officials,  elected 
officials,  and  the  public  to  develop  the 
national  agenda.  The  meetings  enable  NIOSH 
officials  to  leam  about  worker  safety  and 
health  concerns  from  stakeholders  and  the 
public. 

The  tentative  agenda  of  the  meetings 
includes  a  summary  by  the  Director  of 
NIOSH  of  the  work  in  developing  a  national 
research  agenda  for  occupational  safety  and 
health  research  followed  by  five  minute 
presentations  by  participants.  Participants 
may  present  their  jjerspectives  on  critical 
worker  safety  and  health  and  research 
priorities.  Research  priorities  for 
consideration  include  health  effects, 
hazardous  exposures,  work  environments, 
industries,  occupations,  and  populations 
associated  with  significant  occufMtional 
disease,  injury,  disability,  fatalities,  and 
topics  of  growing  importance. 

Matters  To  Be  Discussed:  As  the  lead 
federal  health  agency  for  research  into  the 
causes  and  prevention  of  work  injuries  and 
diseases,  NIOSH  is  responsible  to  assess  the 
state  of  knowledge  and  define  research  needs 
and  priorities.  The  national  research  agenda 
will  assist  NIOSH  and  the  occupational 
safety  and  health  research  community  to 
establish  priorities  and  target  scientific  needs 
for  the  next  decade  that  offer  the  greatest 
potential  for  advancing  the  safety  and  health 
of  workers.  Establishing  these  priorities  is 
especially  important  due  to  increasing  fiscal 
constraints  on  occupational  safety  and  health 
research  in  the  public  and  private  sectors. 
The  agenda  will  be  used  by  decision-makers 
and  scientists  working  and  employed  in 
government,  corporate,  labor,  university,  and 
private  research  programs  to  plan  and 
implement  occupational  health  research  and 
prevention  activities. 

Prior  to  holding  public  meetings,  together 
with  external  experts.  NIOSH  developed  a 
discussion  list  of  approximately  30  research 


priorities  tor  the  national  occupational 
research  agenda.  The  discussion  list  was 
exf>anded  based  on  written  comments  and 
oral  presentations  given  at  a  public  meeting 
on  November  30, 1995.  and  at  a  working 
group  meeting  of  researchers  held  on 
December  12,  1995.  The  expanded  list  of 
research  priorities  are: 

Health  Response 

•  Traumatic  Injury 

— Amputation  Injuries 

— Eye  Injury 

— Electrocutions 

—Falls 

— Inhalation  Injury 

•  Musculoskeletal  disorders  of  the  neck, 

shoulder  &  other  upper  extremities 

•  Musculoskeletal  disorders  of  the  lower 

back 

•  Fertility  and  pregnancy  outcomes 

•  Occupational  Asthma 

•  Pneumoconioses 

•  Hypiersensitivity  Lung  Disease 

•  Occupational  Chronic  Diseases  (Selected) 
— Chronic  Obstructive  Lung  Disease 

— Chronic  Renal  Disease 

— Ischemic  Heart  Disease 

— Neurodegenerative  Disease  (Congnitive  & 

Movement  Disorders) 
— Anxiety  and  Depression 

•  Psychological  disorders  other  than  Anxiety 

and  Depression 

•  Occupational  Infectious  Diseases 

•  Immune  Dysfunction 

•  Neuroimmune  Function 

•  Hearing  Loss  due  to  noise  and  nonauditory 

exposures 

•  Occupational  Dermatitis 

•  Premature  Disability 

•  Latex  allergy 

Exposure 

•  Chemical  Mixtures  (Including  Hazardous 

Waste) 

•  Pesticides 

•  Solvents 

•  Oils  their  Substitutes  and  Related 

derivatives  (e.g..  Cutting  Fluids.  Diesel) 

•  Indoor  Environment 

•  Thermal  stresses 

•  Mineral  and  Synthetic  Fibers 

•  Silica 

•  Metals  and  Related  Compounds 

•  Hormonally  Active  Substances 

•  Violence/Assaults 

•  Motor  Vehicles 

•  Heavy  Machinery  (including  Farm 

equipment) 

•  Hand  Tools 

•  Biomechanical  Stressors  (including  manual 

material  handling) 

•  Noise 

•  Electric  and  Magnetic  Fields 

•  Behavioral  Risk  Factors 

•  Falling  objects 

•  Lead 

•  Pharmaceuticals  (manufacture  and 

administration) 

•  Robots 

•  Interactions 

Work  Environment,  Workforce.  Work  Sector 

•  Work  Organization 

— Extended  work  shift 
— Shift  work 

•  Changing  Economy  and  Workforce 


•  Emerging  Technologies  and  Problems 

•  Vulnerable  Populations 
— ^Aging  workforce 

— Child  labor  (including  adolescents) 

— Home  work 

— Migrant  workers 

— ^Temporary/contingent  workfort:e 

— Minorities 

•  Psychosocial  factors 

•  Costs  of  occupational  disease  and  injury 

(economic  and  social) 

•  Social  inequality  &  health 

•  Environmental  justice 

•  Occupational  health/occupational  disease 

*  injury  costs  and  benefits  of  prevention 

•  Construction 

•  Agriculture 

•  Small  Businesses 

•  Service  workers 

•  Healthcare 

•  Mining 

•  Transportation 

•  Hotel/restaurant  workers 

Research  Process 

•  Intervention  Research 

•  Effectiveness  Research  (e.g.  training) 

•  Economic  Analysis:  Cost  benefit  and 

workers'  compensation 

•  International  Occupational  Health 

Research 

•  Clinical  Methods  Research 

— Develop  methods  for  occupational 
disease  and  practice  guidelines 

•  Engineering  and  Technological  Solutions 

•  ExfHJSure  Assessment  Methods 

Development 

•  Hazard  Surveillance 

•  Disease  Surveillance 

•  Injury  Surveillance 

•  Risk  Assessment  Methods  Development 

•  Identification  of  Molecular  Correlates  of 

Cancer  and  other  Chronic  Diseases 

•  Health  Services  Research  (in  a  changing 

health  care  &  workplace  environment) 

•  Respirator  research  &  other  personal 

protective  equipment  research 

•  Information  dissemination  &  Health 

communication 

•  Community  &  region-based  studies 

•  Strategies  for  worker/employer 

empowerment 

•  Barriers  to  implementation  of  prevention 

efforts 

•  Sector  focussed  research 

From  this  list  and  additional  items  that  are 
recommended,  NIOSH  will  produce  a  final 
agenda  of  15-25  scientific  priorities  for 
advancing  safety  and  health. 

NIOSH  is  seeking  public  comment  until 
March  6. 1996,  to  assure  that  the  final  agenda 
includes  input  from  the  broadest  base  of 
occupational  safety  end  health  expertise.  In 
addition  to  the  three  Regional  meetings 
described  in  this  announcement,  the  process 
for  receipt  of  public  comment  includes  the 
following  elements:  (1)  Corporate  and  worker 
liaison  committees  and  a  stakeholder's 
outreach  committee  will  assist  NIOSH  to 
obtain  input  from  employers,  employees, 
health  officials,  health  professionals, 
scientists,  and  public  health,  advocacy, 
scientific,  industry  and  labor  organizations; 
(2)  A  public  meeting  was  held  on  November 
30. 1995.  to  obtain  input  on  the  research 
priorities,  criteria  for  selection  of  priorities. 
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and  the  process  tor  developing  the  agenda; 
(3)  Three  working  groups  including 
researchers,  health  professionals,  and 
representatives  of  stakeholder  organizations 
will  meet  before  the  Regional  meetings  are 
convened  to  provide  individual  input  and 
recommendations  based  on  the  communities 
they  represent;  (4)  A  final  public  meeting 
will  be  held  on  March  1. 1996.  in 
Washington,  DC.  to  present  a  preliminary 
research  agenda  and  receive  public  comment. 
The  public  is  encouraged  to  provide  oral 
comments  at  the  public  meetings  and  written 
comments  as  soon  as  possible.  Written 
comments  may  be  submitted  until  the  close 
of  business.  March  6.  1996. 

The  final  agenda  will  be  presented  at  a 
scientific  symposium  commemorating  the 
25th  anniversary  of  the  Occupational  Safety 
and  Health  Act  "on  April  29. 1996. 

NIOSH  encourages  the  public  to  provide 
recommendations  on  research  priorities, 
criteria  for  determining  priorities,  and  the 
process  of  developing  the  research  agenda. 
To  receive  more  information,  contact  Ms. 
Kathy  Sykes  through  the  NIOSH  toll-free 
information  service.  On-site  registration  will 
be  available;  however,  to  assist  in  planing  for 
the  meeting,  advance  registration  is 
requested.  To  register  in  advance  to  attend 
and  to  speak  at  tie  Regional  meetings,  please 
contact  Ms.  Diane  Manning.  If  registering  in 
writing,  please  provide  your  name,  address, 
phone  and  fax  number,  and  indicate  if  you 
wish  to  make  a  presentation. 

Addresses:  Written  public  comments  on 
the  National  Occupational  Research  Agenda 
should  be  mailed  to  Ms.  Diane  Manning, 
NIOSH,  CEX:.  Robert  A.  Taft  Laboratories.  M/ 
S  C34.  4676  Columbia  Parkway.  Cincinnati, 
Ohio  45226,  telephone  513/533-8450,  FAX 
513/533-8285. 

Contact  Person  for  Additional  Information: 
Ms.  Kathy  Sykes,  NIOSH.  CDC.  200 
Independence  Avenue.  Room  317B, 
Washington,  DC  20201.  telephone  NIOSH 
toll-free  number  800/356-4674.  or  202/401- 
3747.  FAX  202/260-1898. 

Dated:  January  24. 1996. 
Carolyn  J.  RusselJ, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[PR  Doc.  96-1828  Filed  1-30-96;  8:45  am) 

BiUJNG  CODE  4163-1»-M 


Food  and  Drug  Admin  b.v  on 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  tJie  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  tJie  procedures. for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 


open  public  hearings  before  FDA's 
advisory  committees, 

FDA  has  established  an  Advisory 
Committee  information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  .5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Medical  Imaging  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  15, 
1996,  8:30  a.m..  Holiday  Inn — Silver 
Spring,  Plaza  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  5  p.m.;  Leander 
B.  Madoo,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-^695,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301^43- 
0572  in  the  Washington,  DC  area), 
Medical  Imaging  Drugs  Advisory 
Committee,  code  12540. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  diagnostic  and  therapeutic 
procedures  using  radioactive 
pharmaceuticals  and  contrast  media 
used  in  diagnostic  radiology. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  9, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  the 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  and  begin 
drafting  "Points  to  Consider  (PTC)  for 
Developing  Medical  Imaging  Agents." 
The  purpose  of  the  meeting  is  to  provide 
the  committee  opportunity  to  work 
together  on  this  draft  and  not  primarily 
to  hear  presentations.  The  agents 
encompassed  will  include  radiologic 
contrast  media  and  nuclear  medicine 
pharmaceuticals.  Written  comments 
will  be  accepted  until  April  15,  1996, 
and  will  be  available  in  the  Dockets 
Management  Branch  for  public 
inspection  under  docket  number  95N- 
0414  (Dockets  Management  Branch, 
HFA-305,  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857). 


Medical  Imaging  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  16, 
1996,  8:30  a.m.,  Holiday  Inn — Silver 
Spring,  Plaza  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  3  p.m.;  Leander 
B.  Madoo,  Center  for  Ehiig  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695,  or 
William  Freas,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852. 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Medical  Imaging 
Drugs  Advisory  Committee,  code  12540. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  diagnostic  and  therapeutic 
procedures  using  radioactive 
pharmaceuticals  and  contrast  media 
used  in  diagnostic  radiology. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations.should  notify  the 
contact  person  before  February  9,  1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence^or  the 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 
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committee  will  discuss  product  license 
application  (PLA)  91-0209,  from 
Immunomedics,  for  Immu— 4,  a  murine 
monoclonal  antibody  fragment  directed 
against  the  carcinoembryonic  antigen 
(CEA). 

Gastrointestinal  Drugs  Advisory 
Committee 

Datv.  time,  and  place.  February  22 
and  2.1.  1996.  9  a.m.,  VVashingtonian 
Center  Marriott.  9752  Washington  Blvd., 
Gaithersbun^,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  22.  1996, 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
4:30  p.m.;  open  committee  discussion, 
February  23.  1996,  9  a.m.  to  4:30  p.m.; 
Joan  C.  Standaert  (HFD-180),  419-259- 
6211.  or  Valerie  M.  Mealy  (HFD-21), 
301-443-4695.  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  FDA 
Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301^43- 
0572  in  the  Washington,  DC  area). 
Gastrointestinal  Drugs  Advisory 
Committee,  code  12538. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
mcirketed  and  investigational  human 
drugs  for  use  in  gastrointestinal 
diseases. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  13, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  22,  1996,  the  committee  wrill 
discuss  new  drug  application  (NDA)  20- 
580,  Cotazyme.  and  NDA  20-581. 
Cotazyme  S  and  Zymase  (pancreatic 
lipase,  Organon),  indicated  for  exocrine 
pancreatic  insufficiency.  On  February 
23,  1996,  the  committee  will  discuss 
NDA  20-617,  C-14  Urea  Breath  Test 
(Trimed  Specialties  Inc.),  for  diagnosis 
of  Helicobacter  pylori . 

Biological  Response  Modifiers  Advisory 
Committee 

Date,  time,  and  place.  February  28 
and  29, 1996.  8:30  a.m..  Holiday  Inn— 


8120  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  28,  1996, 
8:30  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  open  public  hearing,  February  29. 
1996,  8:30  a.m.  to  9  a.m..  unle.ss  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  2 
p.m.:  William  Freas  or  Fearline 
Muckelvene.  Center  for  Biologies 
Evaluation  and  Research  IHFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Biological 
Response  Modifiers  Advisory 
Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  12,  1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  28,  1996,  the  committee  will: 
(1)  Discuss  premarket  approval 
application  (PMA)  94-001,  for 
CEPRATE  SC  Device  (CellPro).  for 
selection  of  CD34+  progenitor/stem 
ceils,  and  (2)  then  receive  an  update  on 
stem  cell  policy.  On  February  29.  1996, 
the  committee  will  discuss:  (1)  Clinical 
trials  in  in  utero  stem  cell 
transplantation:  Issues  in  early  clinical 
trial  development,  and  (2)  the  draft 
dor.nmenf  "Addendum  on  Gene 
Therapy  to  the  1991  Points  to  Consider 
(PTC)  on  Human  Somatic  Cell  and  Gene 
Therapy."  The  draft  document  will  be 
available  at  the  meeting  and  is  also 
available  through  the  CHER  FAX 
Information  System  at  301-594-1939 
from  a  touch  tone  phone. 

Antiviral  Drugs  Advisory  Committee 

Dote,  time,  and  place.  February  28 
and  29.  and  March  1, 1996.  February  28 
and  29.  1996.  8:30  a.m..  Holiday  Inn— 
Gaithersburg.  Grand  Ballroom,  Two 


Montgomery  Village  Ave..  Gauhyrstjurg, 
MD;  March  1,  1996.  8:30  a.m..  Holiday 
Inn — Silver  Spring,  Plaza  Ballroom, 
8777  Georgia  Ave.,  Silver  Spring,  MD. 
Type  of  meeting  and  contact  person. 
Open  committee  discussion,  February 
28,  1996.  8:30  a.m.  to  1  p.m.;  open 
public  hearing,  1  p.m.  to  2  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  2  p.m. 
to  5  p.m.,  open  committee  discussion, 
February  29,  1996.  8:30  a.m.  to  11  a.m.; 
open  pubUc  hearing,  11  a.m.  to  12  m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
12  m.  to  5  p.m.;  open  committee 
discussion,  March  1,  1996,  8:30  a.m.  to 

11  a.m.;  open  public  hearing,  11  a.m.  to 

12  m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  12  m.  to  5  p.m.;  Ermona  B. 
McGoodwin  or  Liz  Ortuzar.  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-6138  (301^4.3-0572  in  the 
Washington,  DC  area),  Antiviral  Drugs 
Advisory  Committee,  code  12531. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  23, 1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  28,  1996,  the  committee  will 
discuss  recent  studies  with  nucleoside 
analogues  for  the  treatment  of  human 
immunodeficiency  virus  (HIV) 
infection.  The  discussion  will  include 
data  from  AIDS  Clinical  Trial  Group 
(ACTG)  Study  175,  the  Delta  studies, 
and  other  relevant  studies.  Data 
pertinent  to  the  following  NDA's  will  be 
included  in  the  discussion:  Bristol 
Myers  Squibb  NDA's  20-154,  20-155, 
and  20-156  for  Videx®  (didanosine) 
chewable  tablets,  buffered  powder  for 
oral  solution,  and  pediatric  powder  for 


UMI 


oral  solution;  Glaxo  Wellcome  NDA's 
19-665  and  19-910  for  Retrovir® 
(zidovudine)  capsules  and  syrup;  Roche 
Laboratories'  NDA  20-199  for  HIVID® 
(zalcitabine)  tablets.  On  February  29, 
1996,  the  committee  will  discuss  data 
relevant  to  NDA's  20-659  and  20-680 
ritonavir  (liquid  and  capsules,  Abbott 
Laboratories)  for  treatment  of  HIV 
infection.  On  March  1.  1996,  the 
committee  will  discuss  data  relevant  to 
NDA  20-685  CrixivanT^  (indinavir 
capsules,  Merck  and  Co.,  Inc.)  for 
treatment  of  HIV  infection. 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committe*- 

Date,  time,  and  place.  February  29, 
1996.  8  a.m.,  Holiday  Inn — 
Gaithersburg,  Goshen  Room,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Kathleen  R.  Reedy, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455, 
FAX:  301-443-0699,  or  FDA  Advisory 
Committee  Information  Hotline,  1-  800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee,  code  12536. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  21,  1996, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  data  submitted  regarding  the 
safety  and  efficacy  of  NDA  20-563. 
Humalog®  .  (insulin  lisprb  (rDNA 
origin!,  Eli  Lilly)  for  treatment  of  insulin 
dependent  diabetes  mellitis. 


loinl  Mt'ctmt;  of  the  Endocrinologic  and 
Metabolic  Uru^s  .\dvisory  Committee 
and  the  Antiviral  Drugs  Advisory 
Committee 

Date,  time,  and  place.  March  1, 1996, 
8  a.m.,  Holiday  Inn — Gaithersburg, 
Grand  Ballroom,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8  a.m.  to  1 
p.m.;  open  public  hearing,  1  p.m.  to  2 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  2  p.m.  to  5  p.m.;  Kathleen  R. 
Reedy.  Ermona  McGoodwin,  or  Angle 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  (HFI>-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455, 
FAX:  301-^43-0699,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee,  code  12536. 

General  functions  of  the  committees. 
The  Endocrinologic  and  Metabolic 
Drugs  Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
endocrine  and  metabolic  disorders.  The 
Antiviral  Drugs  Advisory  Committee 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  human 
drug  products  for  use  in  the  treatment 
of  acquired  immune  deficiency 
syndrome  (AIDS),  AIDS-related  complex 
(ARC),  and  other  viral,  fungal,  and 
mycobacterial  infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  21, 1996. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  data  submitted  regarding  the 
safety  and  efficacy  of  NDA  20-604. 
Serostim®,  (somatropin  (rDNA),  Serono 
Laboratories,  Inc.)  for  treatment  of 
AIDS-wasting  associated  with 
catabolism,  weight  loss  or  cachexia. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 


data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  conmiittee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Une,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
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Ihe  trauit^npt  inj>  txj  viuvvod  al  Uiti 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Farklawn  Dr.. 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  26.  1996. 
Midiael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  96-2045  Filed  1-30-96;  8:45  ami 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  February  1996: 

Name:  National  Advisory  Council  on 
Migrant  Health 

Date  artd  Time:  February  23-24. 1996— 
8:00  a.m. 

Place:  East  West  Towers,  9th  Floor, 
Conference  Room  A.  4350  East  West 
Highway,  Bethesda.  Maryland  20814,  914/ 
631-2200 

The  meeting  is  open  to  the  public. 

Agenda:  This  will  be  a  meeting  of  the 
Executive  Committee.  The  agenda  includes  a 
overview  of  Council  general  business 
activities  and  priorities.  A  special  emphasis 
will  he  given  to  the  issue  of  woricers 
compensation.  In  addition,  the  Executive 
Committee  will  review  and  discu.ss  the  1996 
National  Advisory  Council  on  Migrant  Health 
Recommendations  with  federal 
representatives. 

The  Council  meeting  is  being  held  in 
conjunction  with  the  National  Association  of 
Community  Health  Centers,  Policy  and  Issues 
Forum,  February  23-27,  1996. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Susan 
Hagler.  Migrant  Health  Program.  Staff 
Support  to  the  National  Advisory  Council  on 
Migrant  Health,  Bureau  of  Primary  Care, 
Health  Resources  and  Services 
Adniinistrdtion,  4350  East  West  Highway, 
Room  7-A51,  Rockville,  Maryland  20857, 
Telephone  (301)  594-4302. 

Same:  Advisory  Commission  on 
ChildhomI  Vaccines  (ACCV) 

Date  and  Time:  February  28-29.  9:00  am- 
5:00  pm 


Place:  Parklawn  Building,  tA>iilciuiiou 
Room  D.  5600  Fishers  Lane.  Rockville, 
Maryland  20857 

The  meeting  is  open  to  the  public. 

The  first  day  of  the  meeting.  February  28. 
from  9:00  a.m-12:00  noon,  will  consist  of  a 
meeting  of  the  Commission's  working 
Sut)committees:  ACCV  Subcommittee  on 
Vaccine  Safety  (meeting  jointly  with  the 
National  Vaccine  Advisory  Committee 
Subcommittee  on  Vaccine  Safety) 

Agenda:  Agenda  items  will  include,  but 
not  be  limited  to:  a  review  of  the  report  of 
the  Task  Force  on  Safer  Childhood  Vaccines 
and  prioritization  of  its  recommendations. 

The  full  Conunission  will  meet  on  the 
afternoon  of  February  28  from  1:00  p.m.  to 
5:00  p.m..  and  February  29  from  9:00  am  to 
12:00  noon.  Agenda  items  will  include,  but 
not  be  limited  to:  orientation  of  new 
members;  a  review  of  vaccine  information 
statements;  a  vaccine  safety  update  from  the 
Centers  for  Disease  Control  and  Prevention 
and  the  Food  and  Drug  Administration;  and 
routine  Program  reports. 

Public  comment  will  he  permitted  before 
the  Subcommittee  adjourns  on  February  28; 
and  before  the  end  of  the  full  Commission 
meeting  on  February  28  and  29.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to  Mr.  Jerry  Anderson,  Principal 
Staff  Liaison,  Division  of  Vaccine  Injury 
Compensation.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Room  8A-35,  5600  Fishers 
Lane,  Rockville,  MD  20852;  Telephone  (301) 
443-1533. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Croups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  (kimpensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
for  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Room 
D  on  February  28  and  29.  These  persons  will 
be  allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Mr. 
Anderson,  Division  of  Varrine  Injury 
Q>mpensation.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Room  8A-35.  5600  Fishers 
Lane,  Rockville.  Maryland  20852;  Telephone 
(301)443-1533. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  24,  1996. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  D<x;.  96-1665  Filed  1-30-96;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  FR-3873-N-02] 

Continuum  of  Care  Homeless 
Competition,  Supportive  Housing 
Program,  Shelter  +  Care  Program, 
Single  Room  Occupancy  Program 

Announcement  of  Funding  Awards — 
Fiscal  Year  1995 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dhevelopment 
Reform  Act  of  1989,  this  notice 
announces  the  funding  decisions  made 
by  the  Department  in  a  competition  for 
funding  under  the  Fiscal  Year  1995 
Continuum  of  Care  Competition 
(Supportive  Housing  Program,  Shelter  + 
Care  Program  and  Single  Room 
Occupancy  Program).  The  notice 
contains  the  names  of  award  winners 
and  the  amounts  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Taylor,  Director,  Office  of 
Special  Needs  Assistance  Programs, 
Department  of  Housing  and  Urban 
Development,  Room  7262,  451  Seventh 
Street,  SW,  Washington,  DC  20410, 
telephone  (202)  708^300.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION.  The 
purpose  of  the  competition  was  to 
award  grants  for  the  development  of 
continuum  of  care  systems  through 
supportive  housing  and  supportive 
services,  rental  assistance,  and  services 
including  innovative  approaches  to 
assist  homeless  persons  in  the  transition 
from  homelessness  and  to  enable  them 
to  live  as  independently  as  possible. 

The  assistance  made  available  in  this 
announcement  is  authorized  by  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  of  1987,  as  amended. 
The  competition  was  announced  in  a 
Notice  of  Funding  Availability  (NOFA) 
published  in  the  Federal  Register  on 
February  17,  1995  (60  FR  9534). 
Applications  were  rated  and  selected  for 
funding  on  the  basis  of  selection  criteria 
contained  in  that  Notice. 

A  total  of  $902,585,052  was  awarded 
for  485  applications  in  228 
communities.  In  accordance  with 


section  102(a)(4)(C)  of  the  Department  of  Department  is  publishing  the  grantees 

Housing  and  Urban  Development  and  amounts  of  the  awards  in  Appendix 

Reform  Act  of  1989  (Pub.  L.  101-235,  A  to  this  document, 
approved  December  15,  1989),  the 

Appendix  A 


Dated:  January  25,  1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
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Continuum  of  Care  Homeless  1 995  Competition 

[List  of  awards  by  State] 


State  listing  (Grantee  and  subrecipient  listing) 


Alabama: 

Jetlerson  County  Housing  Authority  

Alethia  House 

AIDS  Task  Force  of  Alabama.  Inc 

Saleplace,  Inc  

Harris  Family  Foundation,  Inc 

American  Red  Cross 

Mental  Health  Mental  Retardation  

Alaska: 

Abt)Ott  Loop  Community  Chapel 

Alaska  Dept.  ol  Healtti  and  Soaal  Services 

Anchorage  Community  Mental  Health  Sn»s 
Arizona: 

Arizona  Department  of  Health  Services  

Arizona  Department  of  Health  Services  

•    Arizona  Department  of  Health  Services  

MESA  Community  Action  Network  

Save  the  Family  Foundation  of  Arizona  

ComCare,  Inc 

Pima  County  Community  Services  

Arkansas: 

Newton  County  Resource  Council 

Our  House,  Inc 

California 

San  Diego  Housing  Commission 

Housing  Aut.  of  the  County  of  Los  Angeles 

Housing  Aut.  of  the  City  of  Los  Angeles  

City  of  Long  Beach  

Housing  Aut.  of  the  Co.  of  San  Ber-arario  . 

Housing  Aut.  of  the  County  of  Bar  Ma-ec   .. 

County  of  Santa  Clara  

County  of  San  Joaquin  

Housing  Authority  of  the  County  of  Marin  ... 

City  of  San  Francisco  

Resources  for  Community  Devetopment 

County  of  Alameda  

Center  for  Indeperident  Living  

Resources  for  Community  Development 

Bert<eley  Oakland  Support  Seninces 

Phoenix  Programs,  Inc  

City  of  Fresno  

Center  for  Employment  Training 

Berkeley  Oakland  Support  Services  

Desert  Counseling  Clinic,  Inc  

Los  Angeles  Homeless  Services  Authority  .. 

Center  Point  Inc  

Innovative  Housing  for  Community 

Interim,  Inc  

John  XXIII  AIDS  Ministry  

The  City  of  Oakland 

Paclfk;  Clinics >. 

City  of  Pomona  

Rubicon  Programs,  Inc  

Whiteside  Manor,  Inc  

Vietnam  Veterans  of  California,  Inc 

County  of  Sacramento  

Housing  Authority  of  Monterey  County 

San  Diego  Housing  Commission 

County  of  San  Diego  

City  and  County  of  San  Francisco 

Emergency  Housing  Consortium  

Alum  Rock  Counseling  Center,  Inc  ."... 


Location 


Jefferson  County  , 

Birmingham  

Birmingham  

Florence  , 

Huntsville 

Huntsville 

Tuscakx>sa 

Anchorage  

Anchorage  , 

Anchorage  , 

Statewkje , 

Statewkje , 

Statewkje 

Mesa 

Mesa 

Phoenix  

Tucson  

Jasper  

Little  Rock 

San  Diego  area  .. 
Los  Angeles  Co  .. 

Los  Angeles 

Long  Beach 

San  Bernardino  .. 
San  Mateo  Co  .... 
Santa  Clara  Co  ... 
San  Joaquin  Co  .. 

Marin  County  

San  Francisco  .... 

Alameda  

Alameda  

Berkeley  

Berkeley  

Berkeley  

Contra  Costa  Co 

Fresno  

Gilroy  City 

Hayward  

Los  Angeles  

Los  Angeles  

Marin  County  

Marin  County 

Monterey 

Monterey 

Oakland 

Pasadena  

Pomona  

Rrchmond  

Riverside 

Sacramento 

Sacramento 

Salinas 

San  Diego 

San  Diego  

San  Francisco/Co 

San  Jose  

San  Jose  


Prog 

Dollars 

comp 

awarded 

S+C  

$3,156,000 

SHP 

1.858,752 

SHP 

1,082,053 

SHP 

1,762,817 

SHP 

810,616 

SHP 

662,845 

SHP 

200,069 

SHP 

59.588 

SHP 

629,265 

SHP 

2,064,339 

S+C  

2,448.600 

S+C  

5.324,220 

S+C  

831,300 

SHP 

121,275 

SHP 

441,239 

SHP 

10,270,160 

SHP 

1,529,686 

SHP 

556,500 

SHP 

360,000 

S+C 

995,400 

S+C „ 

5,025.240 

S+C 

12,645,000 

S+C  

870,000 

S+C  

2,515,000 

S+C  

562,500 

S+C  

1,390.740 

S+C 

1,236.420 

S+C  

1,046,400 

S+C 

5,904.900 

SHP 

515,002 

SHP 

2,487,975 

SHP 

2,662,546 

SHP 

423.377 

SHP 

2,267,344 

SHP 

3,000,000 

SHP 

1,417,000 

SHP 

732,638 

SHP 

977,183 

SHP 

495,000 

SHP 

33.610,854 

SHP 

1,643,807 

SHP 

680,633 

SHP  ....... 

802.842 

SHP 

523,223 

SHP 

4,291,648 

SHP 

3.000,000 

SHP 

1,145,502 

SHP 

893,421 

SHP 

2,420,381 

SHP 

1,203,614 

SHP 

652,499 

SHP 

1.185.910 

SHP 

6,843,589 

SHP 

7.916.752 

SHP 

12.508,319 

SHP 

927,536 

SHP 

949,174 
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Continuum  of  Care  Homeless  1995  Competition — Continued 

[List  of  awards  by  State] 


State  listing  (Grantee  and  subreciptent  listing) 


Inn  Vision  of  Santa  Clara  Valley 

Robinson's  Group  Home  

San  Luis  Obispo  Non-Profit  Housing 

Bill  Wilson  Marnage  &  Fiimily  Cou.  Cntr  .... 

Santa  Clara  Unified  School  District  

Emergency  Housing  Consortium  

County  of  Santa  Clara  

Turning  Point  Foundation  

Aragon  Affordable  Housing,  Inc 

Community  Housing  Assistance  Program  .. 

Housing  Aut.  of  the  City  of  Los  Angeles  .... 

Housing  Aut.  of  the  City  of  Los  Angeles  .... 

Housing  Aut.  of  the  City  of  Los  Angeles  .... 

Single  Room  Occupancy  Housing  Corp 

Single  Room  Occupancy  Housing  Corp 

Single  Room  Occupancy  Housing  Corp , 

Mission  Housing  Development  Corp 

Rubtcon  Programs,  Irw  

Colorado: 

Denver  Department  of  Social  Services  

Colorado  Department  of  Human  Services  ... 

Partners  in  Housing,  Inc  

Community  Health  Center,  Inc  

Colorado  Coalition  for  the  Homeless 

Volunteers  of  Amenca  CO  Branch,  Inc  

Colorado  Coalition  for  the  Homeless 

Posada 

Denver  Indian  Center  Development  Corp.  .. 
Connecticut; 

State  of  Connecticut  

St.  Vincent  de  Paul  Society  of  Bristol 

State  of  Connecticut  

Thames  Valley  Coundl  for  Community  

Housing  Operations  Mngt.  Enterprises 

ousing  Authority  of  the  City  of  Stamford  ... 
Housing  Authority  of  the  City  of  Stamford  ... 

Central  Connecticut  Coast  YMCA.  Inc  

Delaware: 

Delaware  Economic  Development 

Ministry  of  Caring,  Inc  

Delaware  Health  and  Social  Services  

Distnct  of  Columbia: 

The  Community  Partnership  

Access  Housing,  IrK  

Florida: 

Broward  Coalition  for  the  Homeless,  Inc 

City  of  Gainesville  

The  Jacksonville  Housing  Partnership,  Inc  .. 

Lee  County  Board  of  Co.  Com 

Metropolitan  Dade  County  

Network  of  Orange  County,  Inc 

Pinellas  County  Board  of  Co.  Com 

Tallahassee  Coalition  for  the  Homeless 

The  Salvation  Army,  A  Georgia  Corporation 

Mental  Health  Care,  inc 

Carrlour  Housing  Corporatkin 

Miami  Beach  Development  Corporation,  Inc 
Georgia: 

Georgia  Housing  and  Finance  Authority  

Housing  Authority  of  Savannah  

Marietta  Housing  Auttiority  

Unified  Govt,  of  Athens-Clarke  County  

Metro  Atlanta  Task  Force  for  the  Homeless 

Urt)an  Action,  Inc  

Hawaii:  Hawaii  Housing  Authority 
Idaho: 

Idaho  Housing  Agency 

Boise  City 


Location 


San  Jose  

San  Jose  

San  Luis  Obispo 

Santa  Clara  

Santa  Clara  

Santa  Clara  County 
Santa  Clara  County 

Ventura  

Santa  Ana  

La  Habra  

Los  Angeles 

Los  Angeles 

San  Pedro  

Los  Angeles 

Los  Angeles 

Los  Angeles 

San  Francisco  

Rk:hmond  


Denver  area 

Statewide , 

Colorado  Spnngs  . 
Cokirado  Springs  . 

Denver  ,..., 

Denver 

Denver  

Pueblo  

Denver 


Statewide  ... 

Bristol 

Hartford 

Jewett  

New  Haven 
Stamford  .... 
Stamford  .... 
Bridgeport  .. 


Dover  

Wilmington 

New  Castle  Co. 


Washington, 
Washington 


DC 


Ft.  Lauderdale  . 

Gainesville 

Jacksonville  

Lee  County  

Dade  County  ..., 
Orange  County  , 
Pinellas  County 

Tallahassee  

Tampa  

Tampa  

Miami  

Miami  Beach 


Statewide 

Savannah  

Manetta  

Athens-Clarke  Co. 

Metro  Atlanta 

Augusta  

Statewide 


Statewide  . 

— - ,  Boise  City 

Communkatkxi  Actkxi  Agency I  Lewiston 


UMI 


Prog 

Dollars 

comp 

awarded 

SHP 

371,103 

SHP 

982,109 

SHP 

1.465,490 

SHP 

1.493.516 

SHP 

752.007 

SHP 

679,892 

SHP 

2,391,915 

SHP 

1,103.228 

SRO  

2,124,000 

SRO  

4.248,000 

SRO  

1.941,840 

SRO  

3,382,560 

SRO  

2,505,600 

SRO  

375,840 

SRO  

4,008.960 

SRO  

2,756.160 

SRO  

5,395.200 

SRO  

1,715,640 

S+C  

3,449,700 

S*C  

512,940 

SHP 

207,900 

SHP 

1,123,007 

SHP 

4,563,142 

SHP 

^5,916 

SHP 

2,231,270 

SHP 

1.032,855 

SRO  

1,875,720 

S+C  

2,163,600 

SHP 

902.550 

SHP 

5,442,053 

SHP 

2,031,043 

SRO  

689.760 

SRO  

1 ,653,000 

SRO  

870.000 

SRO  

5,904,000 

SHP 

158,000 

SHP  ....... 

1,774,569 

SHP 

1.797,500 

SHP 

9,563.246 

SRO  

1.790.880 

SHP 

359,999 

SHP 

496,542 

SHP 

2,570,672 

SHP 

4,047,458 

SHP 

6,753,665 

SHP 

1 ,495,862 

SHP 

2,153.089 

SHP 

173,420 

SHP 

748,439 

SHP 

2,993,923 

SRO  

■      2,112,000 

SRO  

2.904,000 

S+C  „ 

4,483,200 

S+C  

1,369,860 

S+C  

711,360 

SHP 

1,321,418 

SHP 

12.451,233 

SHP 

252,833 

S+C 

565,800 

S+C  

191,520 

SHP 

405.889 

SHP 

257.853 

Continuum  of  Cap 


HOMELESS  1995  Competition— Continued 

[List  of  awards  by  State] 


State  listing  (Grantee  and  subrecipient  listing) 


Illinois: 

City  of  Chicago  

CASA  Central 

Lakelront  Single  Room  Occ.  Corporatton 

Travelers  &  Immigrants  Aid  

Southwest  Women  Working  Together 

City  of  Chkago  

City  of  Chicago  

Community  Supportive  Living  Systems  

Community  Supportive  Living  Systems  

AIDS  Foundation  of  Chicago 

University  of  Chicago 

Safe  Passage,  Inc 

Dove,  Inc 

Du  Page  Housing  Authority  

CEFS  Economic  Development  

Housing  Options  for  the  Mentally  III  

Catholic  Charities.  Diocese  of  Joliet 

County  of  Lake 

Crittenton  Care  and  Counseling  Center 

City  of  Rockford  

Housing  Authority  of  Champaign  Ccounty  ... 

Century  Place  Development  Corporation  

Lakefront  SRO  Corporation  

Thresholds  

Peoria  Housing  Authority  

Indiana: 

City  of  South  Bend 

Indianapolis  Public  Housing  Authority  

City  of  Fort  Wayne  

Indianapolis  Public  Housing  Agency 

Community  Mental  Health  Center  

Muncie  Community  Schools  

Open  Door  Community  Services,  Inc 

Bridges  Community  Services,  Inc 

Housing  Aut.  of  the  County  of  Delaware  

Iowa: 

Neightxjrhood  Place,  Inc  

Family  Service  League,  Inc  

Kansas:  City  of  Topeka * 

Kentucky: 

Kentucky  Housing  Corporation  

Lexington-Fayette  Urban  Co.  Housing  Corp. 

Welcome  House  of  Northern  Kentucky,  Inc  . 

Presbyterian  Child  Welfare  Agency 

Chrysalis  House,  Inc 

Society  of  St  Vincent  de  Paul  

Owensboro  Area  Shelter  &  Info.  Sen/ices  .... 

Hazard/Perry  Co.  Hsg.  Dev.  Alliance  

Louisiana: 

Housing  Aut.  of  the  City  of  Lake  Charles  .... 

City  of  New  Orleans 

UNITY  for  the  Homeless 

Shreveport  SRO,  Inc 

Volunteers  of  America  of  GNO,  Inc 

Maine: 

Maine  Dept.  of  Mental  H.  &  Mental  Retard. 

Maine  State  Housing  Authority  

Maryland: 

MD  Dept.  of  Health  and  Mental  Hygiene  .... 

City  of  Baltimore  

Department  of  Human  Resources  

Baltimore  City 

Massachusetts: 

City  of  Boston  

City  of  Fall  River  

Quincy  Housing  Authorty  

City  of  Springfield 

City  of  Cambridge  

City  of  Lowell  


Location 


Chk:ago  area 

Chicago  

Chkago 

Chk:ago 

Chk^ago  — 

ChKago  

Chicago  

Chicago  

Chicago  

Chrcago  

DeKalb  

De  Kalb-County  . 

Decatur 

Du  Page  County 

Effingham  

Evanston  

Joliet  

Waukegan  

Peoria  

Rockford  

Champaign  

Chicago  

Chicago  

Chk:ago  

Peoria  


South  Bend  area 
Indianapolis  area 

Fort  Wayne 

Indianapolis  

Lawrenceburg 

Muncie 

Muncie 

Muncie 

Muncie 


Davenport  .... 

Waterioo  

Topeka  area 


Statewide 

Lexington-Fayette 

Covington  

Lexington-Fayelte 
Lexington-Fayette 

Louisville 

Owensboro  

Hazard 


Lake  Charles  area 
New  Orieans  area 

New  Orieans 

Shreveport 

New  Orieans 


Statewide 
Augusta  .. 


Statewide 

Baltimore  area 

Baltimore  

Baltimore  


Boston  

Fall  River  .. 

Quincy  

Springfield 
Cambridge 
Lowell  


Prog 

Dollars 

comp 

awarded 

S+C 

4.720,500 

SHP 

196.875 

SHP 

893,275 

SHP 

654,821 

SHP 

481,383 

SHP 

6,300,000 

SHP 

7,356.274 

SHP 

840.635 

SHP 

627.024 

SHP 

720,744 

SHP 

1.723.253 

SHP 

250.950 

SHP 

1 .849.690 

SHP 

1,809,131 

SHP 

1.324.502 

SHP 

688.762 

SHP 

821.143 

SHP - 

643,944 

SHP 

57.750 

SHP 

2,238.991 

SRO  

1,226,400 

SRO  

2.760.120 

SRO  

3,788,400 

SRO  

2,110,680 

SRO  

2.030,400 

S+C  

562,080 

S+C  

954,960 

SHP 

1,451,541 

SHP 

5,549.495 

SHP 

490.422 

SHP 

292.437 

SHP 

597.677 

SHP 

386.463 

SRO  

753,000 

SHP 

485,985 

SHP 

1,404,014 

S+C  

562,800 

S+C  

346,860 

S+C  

698,160 

SHP 

1.645.401 

SHP 

755.751 

SHP 

715.664 

SHP 

680.794 

SHP 

2,257.500 

SRO  

295,200 

S+C  

715,800 

S+C  

1,401,480 

SHP 

7,123,586 

SHP 

1,665,919 

SRO  

1.105,200 

S+C 

3,981,480 

SHP 

428,000 

S+C 

5,550.000 

S+C  

8.540.460 

SHP 

5,325.003 

SHP 

5.933.831 

S+C  

4.796.040 

S+C 

1.419.840 

S+C  

848.760 

S+C  

300,540 

S+C  

385.800 

S+C 

428.040 

U  i4 
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CoffTiNuuM  OF  Care  Homeless  1995  Competition— Continued 

(List  o(  awards  by  State] 


State  listing  (Grantee  and  sutxecpient  listing) 


City  of  Havertiill 

MA  Executive  Otc.  of  Heattfi  &  Hunwn  Svcs 

City  of  Boston  and  Public  Fac.  Com  

City  of  Cambridge  

Stepptngstone,  Inc 

Lynn  Housing  Authority  '. 

The  Second  Step,  Inc „. 

City  of  Spnngfield 

City  of  Worcester  

Boston  Housing  AuttKirity  

Boston  Housing  Authority  

Commonwealth  of  Massachusetts 

Michigan: 

SOS  Crisis  Center  _.... 

Plymouth  Housing  Commission 

City  of  Detroit  „ „ 

Genesee  County „.. 

City  of  Grand  Rapids  ,^ 

Housing  Resources,  Inc.  of  Kalamazoo  Co  ... 

Saginaw  Housing  Commission  

Operation  Helping  Hand,  Inc  

United  Way  of  Pontiac-North  Oakland  :„. 

Minnesota: 
.   Dakota  County  

Hennepin  County 

Hennepin  County,  Minnesota  

RESOURCE,  Inc 

American  Indian  Housing  Corporatkxi 

Simpson  Housing  Services,  Inc 

Catholic  Charities  of  the  Arch,  of  St.  Paul 

Alliance  Housing  Incorporated 

Mississippi: 

Gulf  Coast  Women's  Center 

Catholic  Chanties,  Inc „ , 

Stewpot  Community  Service,  Inc 

Missouh: 

D.A.R.E.  House.  Inc 

Network  Rehabilitative  Services  _...., 

City  of  St.  Louis 

St.  Louis  County  

Montana: 

God's  Love.  Inc 

County  of  Missoula  

Nebraska: 

Mid-Nebraska  Community  Services  .'. 

Youth  Service  System,  Inc  

The  Paxton 

Nevada:  The  Salvatkjn  Amiy,  A  California  Cor 

New  Hampshire: 

Strafford  Guidance  Center,  Inc 

Families  in  Transitwn 

New  Jersey: 

New  Jersey  Dept.  of  Community  Affairs  

City  of  Paterson 

Alliance  Against  Homelessness 

Bergen  County  Community  Action  Program  ... 
Volunteers  of  America  Delaware  Valley,  Inc  ... 

Communities  of  Faith  for  Housing,  Inc  , 

The  Women's  Center  of  Monmouth  Co.,  Inc  .... 

County  of  Union.  Dept.  of  Human  Services  

Collaborative  Support  Programs  of  NJ  

State  of  New  Jersey,  Dept.  of  Com.  Affairs  

State  of  New  Jersey,  Dept.  of  Com.  Affairs  

Douglas-Harnson  Housing  Corporation 

YMCA  of  Passaic-Clifton  

New  Mexico: 

City  of  Albuqerque,  Fam  &  Comm  Servs 

City  of  Santa  Fe 

City  of  Albuqerque  

Mescalero  Apache  Tribe 


UMI 


Locatx)n 


HavertiiH  .... 

Boston  

Boston  

Cambridge  . 
Fall  River  ... 

Essex 

Newtonville 
Springfield  . 
Worcester  .. 

Boston  

Boston  

Haverhill 


Ann  Artxjr  

Plymouth  

Detroit  

Genesee  County 

Grand  Rapkls  

Kalamazoo  

Saginaw 

Detroit  

Femdale  


Prog 
comp 


Dakota  County  ... 
Hennepin  County 

Minneapolis  

Minneeipolis  

Minneapolis  

Minneapolis  

St.  Paul 

Minneapolis  


Gulfport 
Jackson 
Jackson 


Joplin 

Kansas  City  

St.  Louis  

St.  Louis  County .#.. 


Helena  ... 
Missoula 


Kearney  .... 

Lincoln  

Omaha 

Las  Vegas 


S+C  . 

SHP. 

SHP. 

SHP. 

SHP. 

SHP. 

SHP. 

SHP. 

SHP. 

SRO 

SRC 

SRO 

SHP. 
SHP.. 
SHP., 
SHP., 
SHP., 
SHP.. 
SHP.. 
SRO  . 
SRO  . 

SHP.. 
SHP.. 
SHP  .. 
SHP.. 
SHP  .. 
SHP.. 
SHP.. 
SRO  . 


Dover 

Manchester 


Statewide 

Paterson  area 

Bergen  County  

Bergen  County  

Camden  

Hudson  County 

Monmouth  County 

Union  County 

Wayne  Township  .. 

Jersey  City 

Jersey  City 

Newark  

Passak: 


Albuqerque  area 
Santa  Fe  area  ... 

Albuqerque  

Mescalero 


SHP 
SHP 
SHP 

SHP 
SHP 
SHP 
SHP. 

SHP  . 
SHP  . 

SHP  . 
SHP. 
SHP  . 
SHP  . 

SHP. 
SHP. 

S+C  . 
S+C  . 
•SHP  . 
SHP  . 
SHP  . 
SHP  . 
SHP  . 
SHP  .. 
SHP  .. 
SRO  . 
SRO  . 
SRO  . 
SRO  . 

S+C  .. 
S+C  .. 
SHP.. 
SHP  .. 


Dollars 
awarded 


1.194.720 

17.701,059 

12.122,849 

1,189,354 

934,185 

518,000 

350,543 

4,495,348 

1,931,310 

1,480,320 

1,110,240 

981,480 

2,451,750 

1.200,027 

22,012,723 

2,408,665 

4,273,309 

141,750 

444,325 

3.768,000 

2,582,643 

1,433,511 

1.244,686 

1 ,907,340 

861,212 

656,250 

242,872 

1.805.714 

4.068,000 

295,832 
533,027 
157,831 

1,410.254 

1,642,001 

4,859,922 

630,000 

556,605 
675.837 

359.013 

450.987 

602,705 

1,876,071 

840,207 
1.256.912 

189,360 

7.494,480 

556,151 

657,849 

2,323,707 

602,546 

755,776 

547,882 

818,239 

2,587.200 

3.428.040 

3,030,000 

3.707.880 

619.500 

540,060 

3.347,790 

500,850 
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[List  of  awards  by  State] 


State  listing  (Grantee  and  subreciplent  listing) 


St.  Elizabeth  Shelter  

New  Yori<: 

City  of  Syracuse 

City  of  Schenectady  

State  of  New  York,  Homeless  Housing  

State  of  New  York,  Homeless  Housing  

State  of  New  York,  Homeless  Housing  

State  of  New  York,  Homeless  Housing  

Rochester  Housing  Authority 

City  of  New  York 

State  of  New  York,  Homeless  Housing  

Westchester  County 

Municipal  Housing  Authority 

Albany  Community  Development  Agency  

Pro  Action  of  Stueben  and  Yates  

Erie  County  Department  of  Mental  Health  

A  Program  for  Life  Enrichment,  Inc  

Tompkins  County 

Family  Service  Association  of  Nassau  Co  

Samaritan  Village,  Inc 

Tuming  Point  Housing  Development  Fund  

BRC  Human  Services  Corporation  

BRC  Human  Services  Corporation 

Housing  Works.  Inc ,■ 

Project  Return  Foundation.  Inc — 

Project  Return  Foundation,  Inc 

Lower  Eastside  Service  Center,  Inc  

Binding  Together,  Inc 

Goddard  Riverside  Community  Center 

Urban  Resource  Institute  

H.E.L.P.  Homeless  Service  Corporation  

Pastoral  and  Educational  Services,  Inc 

Goddard  Riverside  Community  Center 

Catholic  Charities  Counseling  Service  

H.O.M.E.  Clinic,  Inc  

Institute  for  Community  Living,  Inc  

Minonty  Task  Force  on  AIDS,  Inc  

Coalition  for  the  Homeless  

St.  Barbara's  Roman  Catholic  Church  

John  Heuss  Corporation  

New  Yort<  City-Dept.  of  Cultural  Affairs  

Minority  Task  Force  on  AIDS,  Inc  » 

Care  for  the  Homeless 

Sen/Ices  for  the  Underserved  

Episcopal  Social  Services  of  New  York,  Inc  

Legal  Action  Center  for  the  Homeless  

Nazareth  Housing,  Inc  

The  Mental  Health  Assoc,  of  NY  and  Bronx  

Project  Renewal,  Inc 

YMCA  of  Greater  New  York 

The  Project  for  Pysch.  Outreach  

Federation  Employment  and  Guidance  

Pathways  to  Housing,  Inc 

Lenox  Hill  Neighborhood  Association,  Inc 

YMCA  of  Greater  New  Yori< 

West  Side  Federation  for  Senior  Housing 

Association  to  Benefit  Children 

Food  First  HDFC,  Inc 

The  Bndge.  Inc  

Services  to  the  Undersenred  .- 

Fountain  House,  Inc •• 

Fountain  House.  Inc 

Henry  Street  Settlement  

Community  Action  for  Human  Sen/ices,  Inc 

Metro  New  Yort<  Coordinating  Council  

163rd  Street  Improvement  Council,  Inc 

The  Doe  Fund,  Inc 

The  Doe  Fund,  Inc - 

Community  Access,  Inc  

Women  In  Need,  Inc 


Locatkxi 


Santa  Fe 

Syracuse  area  

Schenectady  area  

Statewide 

Statewide 

Statewide 

Statewide 

Rochester  area 

New  York  City  

Statewide 

Westchester 

City  of  Yonkers  Alt>any 

Bath  

Buffalo-Erie  Co 

Islip  Town  

Ithaca 

Nassau  County 

Briarwood  NY  

Brooklyn  NY  

New  York 

New  York 

New  York 

New  York 

New  Yort< 

New  York 

New  Yori< 

New  York 

New  York 

New  York 

New  York 

New  York 

New  Yori< 

New  York 

New  York 

New  York 

New  Yort< 

New  York 

New  York 

New  York 

New  York 

New  Yori< 

New  York 

New  York 

New  York 

New  York 

New  York 

New  Yori< 

New  York 

New  York 

New  York 

Mew  York 

New  York 

New  York 

New  York 

New  York 

New  Yort< 

New  York 

New  York 

New  York 

New  Yori< 

New  York 

New  York 

New  Yori< 

New  York 

New  York 

New  York 

New  York 

New  York 

New  York 


Prog 

DoHars 

comp 

awarded 

SHP 

616.035 

S+C 

1.034.160 

S+C 

346,560 

S+C 

248.100 

S+C 

861,000 

S+C 

901,320 

S+C 

518,220 

S+C 

1,192,200 

S+C 

3.984,000 

S+C 

11.012,640 

S+C 

3,903,060 

S+C 

1,042,680 

SHP 

649,132 

SHP 

356,161 

SHP 

338,000 

SHP 

315,000 

SHP 

341,250 

SHP 

1.214,001 

SHP 

551,250 

SHP 

320,410 

SHP 

1,347,413 

SHP 

1.128,048 

SHP 

1,900,000 

SHP 

1.805,963 

SHP 

2,488,284 

SHP 

1.900,001 

SHP 

1,197,000 

SHP 

450,000 

SHP 

1,170,884 

SHP 

3,000.000 

SHP 

222,725 

SHP 

500,000 

SHP 

878,719 

SHP 

447,962 

SHP 

1,112,836 

SHP 

442,500 

SHP 

625,144 

SHP 

47,460 

SHP 

448,714 

SHP 

405,777 

SHP 

685.029 

SHP 

157,293 

SHP 

2.000,250 

SHP 

2,436,000 

SHP 

209,475 

SHP 

199,500 

SHP 

2,152,500 

SHP 

1,464.175 

SHP 

2.082.301 

SHP 

850,500 

SHP 

1.785,001 

SHP 

1,101.291 

SHP 

1,442.935 

SHP 

1.897.375 

SHP 

315.124 

SHP 

578.550 

SHP 

450,450 

SHP 

1,697,155 

SHP 

546,462 

SHP 

1,816,605 

SHP 

2,323,183 

SHP 

827,033 

SHP 

1,706,249 

SHP 

299,829 

SHP 

934,605 

SHP 

2,499,888 

SHP 

1,699,595 

SHP 

2.096,073 

SHP 

1,557,413 

U16 
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(List  of  awards  by  State) 


State  listing  (Grantee  and  subrecipient  listing) 


The  Jerictio  Project,  Inc 

Covenant  House  New  York/Under  21,  Inc  

Homes  (or  the  Homeless 

CAMBA  _ 

Institute  for  Community  Living  

Woodlawn  East  Community  &  Center 

Women's  Prison  Association  and  Home, 

AIDS  Resource  Center,  Inc 

Support  (or  Trng  &  Educational  Program  ^... 

Jewish  Board  of  Family  and  Children,  Inc 

City  of  Schenectady 

HE  L.P -Suffolk 

Westchester  County 

The  Municipal  Hsg  Aut./City  of  Yonkers 

Albany  Housing  Authority  

H.E.L.P.  Homeless  Service  Corporation  

City  of  New  York 

City  of  New  York „ 

City  of  New  York 

Apropos  Housing  Opportunities 

Community  Counseling  &  Mediation  

North  Carolina: 

State  of  NC,  Dept.  of  Human  Resources 

State  of  NC,  Dept.  of  Human  Resources  „ 

Affordable  Hsg  Coal 

County  of  Cumberland 

Wake  County  Opportunities,  Inc 

City  of  Winston-Salem  

North  Dakota:  Ruth  Meiers  Hospitality  House,  Inc '. 

Ohio: 

Columbus  Metropolitan  Housing  Authority  

City  of  Youngstown  

Akron  Metropolitan  Housing  Auttiority  

City  Cincinnati  „ 

Tender  Meraes,  Inc 

Cleveland/Cuyahoga  Co.  Office  

Community  Shelter  Board 

Young  Women's  Christian  Assoc,  of  Dayton  

Elyna  YWCA  

Lk*ing  County  Coalition  (or  Housing  

Volunteers  of  Amenca  , 

Board  of  Stark  County  Commissioners  

City  of  Toledo 

City  of  Youngstown  

Board  of  Stark  County  Commissioners  

Famicos  Foundation  

Famicos  Foundation  

Famicos  Foundation  , 

Famicos  Fourxiation  

Oklahoma: 

City  of  Oklahoma  

Action.  Inc  

The  City  of  Oklahoma 

Metropolitan  Tulsa  Urt)an  League  

Oregon: 

Housing  Authority  of  PortlarMJ 

Clackamas  Women's  Services,  \t\c  

Lane  County,  Oregon  

The  Youthworks,  Inc  

Multnomah  County.  Oregon 

Northwest  Human  Services  

Housing  Authority  of  Portland „ 

Pennsylvania: 

Home  Nursing  Agency-Community  Services  

Young  Women's  Christian  Assoaation 

County  of  Bucks 

The  Salvation  Army  of  Cumberland  County  Family  and 

Community  Service  of  Delaware  

Delaware  County  Housing  Authonty _ 

City  of  Erie 


Location 


New  York 

New  York 

New  York 

New  York 

New  York 

New  York 

New  York 

New  York 

New  York 

New  York 

Schenectady 

Bellport-Suffolk  Co 

White  Plains  

Yonkers  

Albiany  

Buffalo  „.. 

New  York 

New  York 

New  York 

Mt.  Pleasant  

New  York 


Statewide 

StatewkJe 

Asheville  

Fayetteville  ...... 

Raleigh  

Winston-Salem 
Bismarck 


Columbus  area  .... 
Youngstown  area 
Metro  Akron  area 
Cincinnati  area  .... 

Cincinnati 

Cleveland 

Columbus  

Dayton  

Elyna  

Newark  

Sandusky  

Stark  County 

Toledo  

Youngstown 

Canton  

Cleveland  

Cleveland  

Cleveland  

Clevelarxl  


C^lahoma  City 

Norman 

Oklahoma  City 
Tuisa 


Portland  area 

Clackamas  County 

Eugene  

Medford  

Portland  

Salem  

Portland  


Altoona  

Bradford 

Bucks  County  

Carlisle 

Chester  

Delaware  County 
Erie  


Prog 

Dollars 

comp 

awarded 

SHP 

450.983 

SHP 

1,068,921 

SHP 

764,562 

SHP 

100,128 

SHP 

898,538 

SHP 

1,649,998 

SHP 

690,505 

SHP 

1,887.900 

SHP 

300,000 

SHP 

1,246,185 

SHP 

283.617 

SHP 

947,179 

SHP 

5,005,287 

SHP 

1.883,737 

SRO  

1,044.000 

SRO  

912.000 

SRO  

1.435,200 

SRO  

6.386,640 

SRO  

7,176,000 

SRO  

681,600 

SHP 

918,750 

S+C 

1.034.160 

s+c 

275.400 

SHP 

544.985 

SHP 

2.001,650 

SHP 

559,935 

SHP 

1,316.965 

SRO-25 

777.000 

S+C  

4.041.480 

S+C 

1.828.800 

S+C 

287.880 

S+C 

1.507,200 

SHP 

989.940 

SHP 

4.783.776 

SHP 

1.034,632 

SHP 

2.054,988 

SHP 

570.605 

SHP 

1.855.503 

SHP 

861.662 

SHP 

131,230 

SHP 

750,881 

SHP 

1.377.782 

SHP 

131.230 

SRO  

965,520 

SRO  

715.200' 

SRO  

1.072.800 

SRO  

1 ,430,400 

S+C  

496,500 

SHP 

255,898 

SHP 

3.233,065 

SHP 

199,749 

S+C 

1.462,620 

SHP 

180.000 

SHP 

1.425,811 

SHP 

619,395 

SHP 

4.216.598 

SHP 

766.794 

SRO  

821.520 

SHP 

248.000 

SHP 

745,500 

SHP 

190,927 

SHP 

922,102 

SHP 

647,725 

SHP 

2.459.247 

SHP 

707.317 
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[List  of  awards  by  State] 


State  listing  (Grantee  and  suoreapient  listing) 


Community  Action  Program  of  Lancaster .... 

Central  Pennsylvania  Legal  Services,  Inc  ... 

Indian  Valley  Opportunity  Center 

1260  Housing  Development  Corporation  .... 

Philadelphians  Concerned  atx>ut  Housing  .. 

People's  Emergency  Center  

Volunteers  of  Amenca — Delaware  Valley  .... 

H.E.L.P.  Homeless  Service  Corporation  

Horizon  House.  Inc  

Allegheny  County 

Northwestem  Corporation 

Fayette  County  Community  Action  

Washington  County 

Life  Service  Systems.  Inc  

'      ACCESS-York.  Inc 

Housing  Enterprises  &  Local  Programs,  Inc 

The  Salvation  Army  

YWCA  of  Greater  Harrisburg 

Bucks  County  Housing  Authority  

Puerto  Rico: 

Municipality  of  San  Juan 

Corporacwn  La  Fandita  De  Jesus 

Puerto  Rico  Housing  Finance  Corporation  .. 

Municipality  of  San  Juan 

Puerto  Rico  Housing  Finance  Corporatkm  .. 

Puerto  Rkx)  Housing  Finance  Corporatton  .. 
Rhode  Island: 

City  of  Pavirtucket — Planning  &  Redev  

Child  and  Family  Sen/ices  

State  of  Rhode  Island 

South  Carolina: 

The  Housing  Aut.  of  the  City  of  Charleston 

Suntjelt  Human  Advancement  Resources  ... 
South  Dakota: 

Inner-Lakes  Community  Action,  Inc , 

Tennessee: 

Chattanooga  Church  Ministnes,  Inc  

City  of  Knoxville  

City  of  Memphis,  Tennessee 

Buffalo  Valley,  Inc 

Metropolitan  Dev.  and  Housing  Agency  

CCS  Housing  Systems,  Inc  

Texas: 

Housing  Authority  of  the  City  of  Abilene  .... 

Rousting  Authority  of  the  City  of  Fort  Worth 

Harris  County  

City  of  Beaumont  

Housing  Authority  of  the  City  of  Lubbock  ... 

Housing  Authority  of  Travis  County 

The  Salvation  Army  

MHMR  Authority  of  Brazos  Valley  

Johnson  County  MHMR  Center 

Corpus  Christi  Metro  Ministries,  Inc  

Housing  Crisis  Center 

Phoenix  House,  Inc 

City  of  Dallas 

El  Paso  Coalition  for  the  Homeless 

Burke  Center 

Tarrant  County  

Houston  Regional  HIV/AIDS  Resource  

Jasa  House  of  Texas,  IrK 

Hams  County  

Mental  Health/Mental  Retard.  Auth 

Laredo  State  Center— TXMHMR  

Midland  County  Housing 

City  of  San  Antonio 

Housing  Authority  of  the  City  of  Houston  ... 
Utah: 

Housing  Authority  of  the  Co.  of  Salt  Lake  .. 

Cedar  City  Housing  Authonty  


Location 


Lancaster  County  .. 
Lancaster  County  .. 

Philadelphia 

Philadelphia 

Philadelphia  

Collingswood  

Philadelphia 

Philadelphia 

Philadelphia 

htorthumberland  Co 

Fayette  County 

Washington  Co 

Westmoreland  Co  .. 

York  

Ambridge  

Philadelphia 

Harrisburg 

Bucks  County  

Bucks  County  

San  Juan  Munrcip  .. 
San  Juan  Municip  .. 

Caguas  

OW  San  Juan  

San  Juan  

San  Juan  

Pawtucket  area 

Newport  

StatewkJe 

Charieston  

Greenville  , 

Skxjx  Falls 

Chattanooga 

Knoxville  

Memphis 

Mid-TN  area  

Nashville-Oavklson 
Nashville 

Abilene  area  

Forth  Worth  area  ... 

Harris  County  , 

Beaumont  area 

Lut)tX)Ck  area  

Travis  County 

Austin 

Byran  

ciebume 

Corpus  Christi 

DaUas » 

Dallas -. 

Dallas _ 

El  Paso 

Lufkin  

Tarrant  County  

Houston  

Houston  

Hams  County  

Houston  

Laredo  

Midland 

San  Antonk) 

Houston  

Salt  Lake  County  .. 
Cedar  City  


Prog 

Dollars 

comp 

awarded 

SHP  ...... 

407,437 

SHP 

495,000 

SHP 

168,519 

SHP 

2,992,500 

SHP 

1,288,031 

SHP 

2,388.685 

SHP 

1,136.431 

SHP 

2.370.486 

SHP 

2,432.785 

SHP 

3,530.525 

SHP 

241.840 

SHP 

215,709 

SHP 

585,000 

SHP 

1.326.965 

SHP 

248,000 

SRO  

239.400 

SRO  

3,270,960 

SRO  

705.600 

S+C 

1.845,000 

SHP 

782.684 

SHP 

1.459.500 

SRO  

2,232.000 

SRO  

2,592.000 

SRO  

2.592,000 

SRO  

3,457.000 

S+C 

696,000 

SHP 

382,284 

SHP 

2.203.881 

SHP 

1,523,646 

SHP 

2,605,971 

SHP 

742,001 

SHP 

707,524 

SHP 

1,642,545 

SHP 

6,663,669 

SHP 

3,000,000 

SHP 

2,911,904 

SRO  

765,600 

S+C  

1.588,080 

S+C 

5,748,120 

S+C 

2,005,200 

S+C 

272,120 

S+C 

270.060 

S+C 

1,182.960 

SHP 

2.290.700 

SHP 

1,288,317 

SHP 

387.446 

SHP 

518.000 

SHP 

367,500 

SHP 

2.087.485 

SHP 

402,015 

SHP 

1.371,998 

SHP 

1.701,000 

SHP 

1.557,215 

SHP 

2,005,234 

SHP 

264,600 

SHP 

9.083.724 

SHP 

2,513.680 

SHP 

198.450 

SHP 

354,362 

SHP 

2.406.999 

SRO  

4.248.000 

S+C 

1,105,800 

SHP 

232,050 
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Continuum  of  Care  Homeless  1 995  Competition — Continued 

(List  of  awards  by  State] 


State  listing  (Grantee  and  subrecipient  listing) 


Iron  County  Care  and  Share  

Community  Action  Services  

Volunteers  of  America  

Housing  Authority  of  Salt  Lake  City 

VaHey  Mental  Health,  Inc 

Vermont: 

Vermont  State  Housing  Authority  

Howard  Center  for  Human  Services 

Virgin  Islands:  Shaky  Acres,  incorporated 

Virginia: 

City  of  Roanoke  

Fairfax  County,  Dept.  of  Housing  

Commonwealth  of  VA  Division  of  Housing  .. 

AJexandria  Community  Services  Board  

Arlington  County   

Chnstian  Relief  Services,  Inc 

Chnstian  Relief  Services,  Inc 

Rappahanock  Refuge  

VHM,  Inc  

Commonwealth  of  Virginia 

Pnnce  William  County 

The  Daily  Ranet 

Commonwealth  of  VA — Division  of  Housing 

Community  Alternatives  Management  

Community  Alternatives  Management 

Community  Altematives  Management 

Washington: 

Bellingham  Housing  Authority 

Spokane  County  

Serenity  House  of  Clallam  County  

City  of  Seattle  

Snohomish  County 

Pierce  County  

AIDS  Housing  of  Washington  „ 

Low  Income  Housing  Institute  ._ 

Low  Income  Housing  Institute  

West  Virginia: 

Housing  Aut.  for  the  City  of  Parkersburg  

Huntington  West  Virginia  Housing  Authority 

City  of  Parkersburg  

Stop  Abusive  Family  Environments 

Wisconsin: 

Milwaukee  County  Mental  Health  Division  ... 

ADVOCAP.  Inc 

City  of  Madison  

The  Salvation  Army,  Inc  

Social  Development  Commissk)n  

Milwaukee  County  Mental  Health  Division  ... 

Soulhside  Milwaukee  Emergency  Shelter  .... 

Milwaukee  Women's  Center,  Inc  


Location 


Cedar  City  

Provo  

Salt  Lake  City 
Salt  Lake  City 
Salt  Lake  City 


Statewide  ... 
Burlington  .. 
St.  Thomas 


Wyoming:  Community  Actwn  of  Laramine  County,  Inc Cheyenne 


Roanoke  

Fairfax  County 

Alexandria  

Alexandria  

Arlington  County  ... 

Fairfax  County 

Fairfax  County 

Fredenckstxjrg  

Newport  News 

Norfolk  

Pnnce  William  Co. 

Rk;hmond  

Rk:hmond  

Virginia  Beach  

Virginia  Beach  

Virginia  Beach  


Bellingham  area  .... 
Spokane  County  .... 

Port  Angeles 

Seattle  

Snohomish  County 

Tacoma 

Seattle  

Seattle  

Olympia 


Parkersburg  area 
Huntingdon  area  . 

Parkersburg  

Welch 


Milwaukee  area 

Fond  du  Lac  

Madison  

Milwaukee 

Milwaukee 

Milwaukee 

Milwaukee 

Milwaukee  


Prog 

DoMars 

oomp 

awarded 

SHP 

276,498 

SHP 

1 ,490,843 

SHP 

1.000,000 

SHP 

227,871 

SHP 

563.681 

S+C  

600,360 

SHP 

1,750,130 

SRO-7  .. 

372,120 

S+C  

540.000 

S+C  

442,560 

SHP 

621,373 

SHP 

1,854,851 

SHP 

586,473 

SHP 

517.482 

SHP 

1,222,663 

SHP 

347,078 

SHP 

292,000 

SHP 

384,527 

SHP 

2,241,786 

SHP 

1.011.726 

SHP 

1.136,310 

SHP 

7a896 

SHP 

348,926 

SHP 

706.355 

S+C  

1,305,600 

S+C  

860,880 

SHP 

456,240 

SHP 

13,826,027 

SHP 

2,506,165 

SHP 

1.274.907 

SRO  

1,126,080 

SRO  

2,346,000 

SRO  

519.480 

S+C  

195,600 

S+C  

292.500 

SHP 

88,200 

SHP 

750.750 

S+C  

5,248,140 

SHP 

485,100 

SHP 

783,494 

SHP 

161,448 

SHP 

1.180,726 

SHP 

1,180,726 

SHP 

2,931,606 

SHP 

692.757 

SHP 

63.315 

ALegend:  HUD  Programs  (Prog);  SHP=Supporting  Housing       S+C-Shelter  Plus  Care       SRO=^ection  8  Single  Room  Occupancy. 


IFR  Doc.  96-1787  Filed  1-30-96;  8:45  ami 

8ILUNQ  COOE  4210-29-P 


action:  Notice. 


[Docket  No.  FR-370O-N-05] 

Section  8  Moderate  Rehabilitation  SRO 
Program  Announcement  of  Funding 
Awards — Fiscal  Year  1994 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 


SUMMARY:  In  accordance  with  section 
■102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dievelopment 
Reform  Act  of  1989,  this  notice 
aimounces  the  funding  decisions  made 
by  the  Department  in  a  competition  for 
funding  under  the  Fiscal  Year  1994 
Section  8  Moderate  Rehabilitation  SRO 
Program.  The  notice  contains  the  names 
of  award  winners  and  the  amounts  of 
the  awards. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  Taylor,  Director,  Office  of 
Special  Needs  Assistance  F'rograms, 
Department  of  Housing  and  Urban 
Development,  Room  72fi2,  451  Seventh 
Street.  SW.  Washington.  DC  20410, 
telephone  (202)  708-4300.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION.  The 
purpose  of  the  competition  was  to 
award  grants  for  rental  assistance  on 
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behalf  of  homeless  individuals  in 
connection  with  the  moderate 
rehabilitation  of  SRO  dwellings. 
Resources  to  fund  the  cost  of 
rehabilitating  the  dwellings  must  be 
from  other  sources.  However,  the  rental 
assistance  covers  operating  expenses  of 
the  SRO  housing,  including  debt  service 
for  rehabilitation  financing,  provided 
the  monthly  rental  assistance  per  unit 
does  not  exceed  the  moderate 
rehabilitation  fair  market  rent  for  an 
SRO  unit,  as  established  by  HUD. 


The  assistance  made  available  in  this 
announcement  is  authorized  by  Section 
441  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  as  amended 
by  the  1992  Act.  The  competition  was 
announced  in  a  Notice  of  Funding 
Availability  (NOFA)  published  in  the 
Federal  Register  on  May  10,  1994  (59 
PR  24255).  Applications  were  rated  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice.  \ 


A  total  of  $134.4  million  was  awarded 
to  59  applicants.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989).  the 
Department  is  publishing  the  grantees 
and  amounts  of  the  awards  in  Appendix 
A  to  this  document. 

Dated:  January  25. 1996. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 


Appendix  A 

Fiscal  Year  i994— Scction  8  Moderate  Rehabilitation  SRO  Competition 

[List  of  awards  by  State] 


Alaska:  Anchorage  Neightx)rhood  Housing  

Arkansas: 

Community  Counseling  Services  

Volunteers  of  America  of  Art<ansas  

Arizona: 

The  Guidance  Center,  Inc 

The  Community  Housing  Partners 

California: 

Housing  Authority  of  the  City  of  Los  Angeles 

Berkeley  Housing  Authority  

Catholic  Charities  of  San  Jose 

Burbank  Housing  Development  Corp  

Mission  Housing  Development  Corp 

Mercy/Charities  Housing — CA 

Oakland  Housing  Authority  

Colorado: 

Mercy  Housing  of  Colorado  

Florida: 

Grand  Avenue  Economic  Community  Development  Corp 

Liberty  Center  for  the  Homeless  , 

Illinois: 

Century  Place  Development  Corp  

Lakefront  Single  Room  Occupancy  : 

Kentucky: 

Salvation  Army  

Massachusetts: 

Lynn  Housing  Authority  

Valley  Programs,  Inc 

Hispanic  Resources,  Inc  

Greater  Lawrence  VWCA 

The  Salvation  Army  

Vietnam  Veterans  Workshop,  Inc  

Boston  Aging  Concerns  

Maryland:  Project  PLASE,  Inc 

Michigan: 

Michigan  Housing  Coalition 

Muskegon  Housing  Commission 

Detroit  Central  City  Community  

Minnesota: 

Central  Community  Housing  Trust  „ 

Virginia  Housing  and  Development  Authority  

Missouri:  The  Salvation  Army  

North  Carolina:  Guilford  County  Community  Action  Program  ... 
New  Jersey: 

Hispanic  Information  Center  of  Passaic 

Lutheran  Social  Ministnes  of  New  Jersey 

YMCA  of  Jersey  City  

Genesis  Housing  Corporation  

East  Orange/Orange  Community  Development  

New  York: 

Utica  Community  Action,  Inc 

City  of  New  Yori<  


Location 


Anchorage  . 

Hot  Springs 
Little  Rock  .. 


Flagstaff 
Phoenix  . 


Los  Angeles  ... 

Beri<eley 

San  Jose  

Santa  Rosa  .... 
San  Francisco 
San  Francisco 
Oakland  , 


Number  of 
units 


Colorado  Springs 


Oriando  

Jacksonville 


Chicago  .. 
Chicago .. 

Louisville 


Lynn  

Florence  ... 
Springfield 
Lawrence  . 

Boston  

Boston  

Boston  

Baltimore  .. 


Detroit  

Muskegon 
Detroit  


Minneapolis 

Eveleth 

St.  Louis 

Greensboro 


Passaic  

Trenton  

Jersey  City  .. 
WoodtHjry  .... 
East  Orange 


Utka 

New  York 


75 

10 
50 

.  6 
50 

8 
34 
16 
68 
88 
85 
92 

31 

100 
100 

60 
100 

8 

32 

14 
8 

10 
8 

80 

41 
5 

100 
36 
70 

17 
12 
50 
28 

28 

80 
100 

20 
100 

80 
100 


Dollars 
awarded 


3,636,000 

230,400 
1,854.000 

257.040 
1.824,000 

492,480 
1,974.720 
1,171,200 
3,949,440 
5,829,120 
5,630,400 
5.343.360 

1.037.880 

4.824.000 
4.164,000 

3,168,000 
5,280,000 

232.320 

1,954.560 
588,000 
336.000 
463,200 
488,640 
4,886,400 
2.504.280 
218.400 

3,696,000 
1,391.040 
2,587,200 

679.320 

318.240 

1.596,000 

1,149,120 

1,908,480 
3,936,000 
6,300.000 
979.200 
5,892,000 

2,793,600 
6.984.000 
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Fiscal  Year  1994— Section  8  Moderate  Rehabilitation  SRO  Competition— Continued 

[List  o(  awards  by  State] 


City  of  Now  Yo»k 


Ohio: 


Communrty  Actwn  Commisston  o»  Fayette  County 

Race  Street  Tenant  Organization  

Jetterson  County  Commuity  Action  CoonctI  -.. 

MKldletown  House  of  Hope,  Inc  

Volunteers  of  Amenca/Otiio  River  VaMey,  Inc _ 

Perwisylvanta: 

Community  Services  for  Human  Growth,  Inc  

Redevelopment  Authority  of  Ptiiladelphia 

YMCA  of  McKeesport — 

Puerto  Rico:  Municipality  of  San  Juan  

Rhode  Island:  Community  Counseling  Center,  Inc 

Texas: 

City  of  Fort  Worth  Housing  Authority  

Housing  Authority  of  the  City  of  Houston  

Housing  Auttiority  of  tt>e  City  of  Houston  

Utah:  Housing  Authority  of  the  County  of  Salt  Lake 

Virginia:  SRO  Housing  of  Richmond 

Washington: 

Low  Income  Housing  Institute  — . 

Seattle  Housing  Authority — 

Seattle  Housing  Auttwrity ~_ 


Location 


New  York 

Fayette  County 

Cincinnati  

SteubenviNe  .... 

MkMietown 

Cincinnati 

Phoenix  ville 

Philadelphia  .... 

McKeesport 

San  Juan  

Pawtucket  

Fort  Worth 

Houston  

Houston  

Salt  Lake  City 
RKhmond  

Olympia 

Seattle  „... 

Seattle  


Numtjer  of 
units 


100 

17 
20 
15 
11 
50 

25 
24 

3 

100 

45 

18 
80 
90 
18 
10 

30 
76 

7 


Dollars 
awarded 


6.984.000 

528,360 
609,600 
316,800 
337,920 
1,524,000 

1.224,000 
1,175.040 
100,440 
3,456,000 
1.922,400 

719,280 

3.292,800 

3,704,400 

576.720 

435,600 

1,170,000 

3,483,840 

320,880 
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[D  x.-M  HO.  FR-370O-N-04] 

SuDCHo  "ve  Housing  Program; 

Ann   .,'      nent  of  Funding  Awards — 

Fiscal  Year  1994 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

action:  Announcement  of  funding 

awards. 

SiMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  notice 
announces  the  funding  decisions  made 
by  the  Department  in  a  competition  for 
funding  under  the  Fiscal  Year  1994 
Supportive  Housing  Program.  The 


notice  contains  the  names  of  award 
winners  and  the  amounts  of  the  awards. 
FOR  FURTHER  INFORIIiUTlON  CONTACT: 
Maggie  Taylor.  Director,  Office  of 
Special  Needs  Assistance  Programs, 
Department  of  Housing  and  Urban 
Development,  Room  7262,  451  Seventh 
Street,  SW,  Washington,  DC  20410, 
telephone  (202)  708-4300.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (These  are  not  toll-free 
numbers). 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
award  grants  for  the  development  of 
supportive  housing  and  supportive 
services,  including  innovative 
approaches  to  assist  homeless  persons 
in  the  transition  from  homelessness  and 
to  enable  them  to  live  as  independently 
as  possible. 

The  assistance  made  available  in  this 
announcement  is  authorized  by  Title  IV, 

Appendix  A 


Subtitle  C.  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  of  1987,  as 
amended.  The  competition  was 
announced  in  a  Notice  of  Funding 
Availability  (NOFA)  published  in  the 
Federal  Register  on  May  10,  1994  (59 
FR  24255).  Applications  were  rated  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

A  total  of  $290.1  million  was  awarded 
for  272  grants.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15,  1989),  the 
Department  is  publishing  the  grantees 
and  amounts  of  the  awards  in  Appendix 
A  to  this  document. 

Dated:  January  25, 1996. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 


Supportive  Housing  Program  1994  Competition 

[List  of  awards  by  State] 


State  listing 


Alat>ama: 

Jeffersoo-Btount-Saint  Clair  Mental  Health 

Birmingham  Health  Care  lor  the  Homeless 

Birmingham  Health  Care  lor  the  Homeless 

Alaska: 

Alaska  Department  of  Health  &  Soaal  Senm»s  ._.. 

Anchorage  Community  Mental  Health  Services,  Inc 

Municipality  of  Anchorage 

The  Arc  of  AnctKwage  (ARCA)  


Location 


Birmingham 
Birmingham 
Birmingham 

Various  

Anchorage 
Anchorage 
Anchorage 


Dollars  awarded 


$955,047 

626,616 

1,366,037 

1,045,000 

1,148,714 

2,500.000 

607,658 
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Supportive  Housing  Program  1994  CoMPETmoi^— Continued 

(List  of  awards  by  State] 


State  listing 


Alaskan  AIDS  Assistance  Association 

Arizona: 

United  Methodist  Outreach  Ministries,  Inc 

Sojourner  Center , 

Pima  County  Jackson  Employment  Center 

Arizona  Department  of  Economic  Security 

Art<ansas:  N.  Ari<ansas  Human  Services  System 

California: 

Mendocino  County  

The  Salvation  Army,  A  California  Corporation „.... 

Los  Angeles  Youth  Network  

City  &  County  of  San  Francisco  

St  Vincent  de  Paul  Village.  Inc 

Innovative  Housing  for  Community 

A  Community  of  Friends  

P.A.T.H 

Skid  Row  Housing  Trust  

Transitional  Living  and  Community  Support  Inc 

New  Directions,  Inc 

Chemical  Awareness  and  Treatment  Services,  Inc 

Shelter  Network  of  San  Mateo  County  

Center  for  Independent  Living,  Inc 

Community  Housing  Paitnership.  Inc 

Upward  Bound  House  

New  Economics  for  Women  

Esperanza  Housing  and  Community  Development  Corp 

North  County  Housing  Foundation  

City  of  Woodland 

Gramercy  Group  Homes 

Bert<eley  Oakland  Support  Services  

County  of  Los  Angeles  Department  of  Children 

Mary  Lind  Foundation  

The  Salvation  Army,  A  California  Corporation 

Filipino-American  Services  Group,  Inc 

South  Bay  Community  Services  

Affordable  Housing  Associates  

Peninsula  Outreach  Welcome  House 

Center  for  Human  Rights  and  Constitutional  Rights  

Swords  to  Plowshares  A  Veterans  Rights  Organization  ., 

United  Way  of  the  Salinas  Vailey  

Walden  House,  Inc 

West  Hollywood  Homeless  Organization 

Testimonal  Community  Love  Center  

Single  Room  Occupancy  Housing  Corporatton  

Beri<eley  Oakland  Support  Services  

California  Council  for  Veterans  Affairs 

Colorado: 

Colorado  Coalition  for  the  Homeless 

Cenlkor  Foundation.  Inc : 

Volunteers  of  America  Colorado  Branch,  Inc 

Colorado  Coalition  for  the  Homeless 

Colorado  Homeless  Families 

Colorado  Housing  &  Services 

Boulder  Shelter  for  the  Homeless 

Connecticut: 

Christain  Community  Action.  Inc 

Hall-Brooke  Foundation,  Inc 

Delaware: 

Ministry  of  Caring,  Inc 

Ministry  of  Carting,  Inc 

District  of  Columbia: 

Consortium  for  Services  to  Homeless  Families 

Hannah  House.  Inc  

So  Others  Might  Eat— SOME,  Inc  .-. 

Soothers  Might  Eat— SOME.  Inc  

Sasha  Bruce  Youthwork.  Inc  

Marshall  Heights  Community  Development  Organization  . 
Florida: 

Mary  and  Martha  House,  Inc : 

The  Salvation  Army,  A  Georgia  Corporatk)n 


Locatkxi 


Anchorage 


Phoenix  .. 
Phoenix  .. 
Tucson  ... 
Phoenix  .. 
Batesvllle 


Mendocino  County 

Los  Angeles  &  LA  Co. 

Los  Angeles 

San  Francisco 

San  Diego 

Santa  Rosa 

Los  Angeles  

Los  Angeles 

Los  Angeles 

Sacramento 

Los  Angeles  , 

San  Francisco , 

San  Mateo  

Berkeley  

San  Francisco 

Santa  Monica 

Los  Angeles  

Oceanskje 

Vista 

Woodland 

Los  Angeles 

Various  

Los  Angeles 

Los  Angeles 

Los  Angeles 

Los  Angeles  County  ... 

Chula  Vista  

Berkeley  

Monterey  County  

Los  Angeles  County  ... 

San  Francisco 

Salinas  

San  Francisco 

West  Hollywood 

Los  Angeles  County  ... 

Los  Angeles 

-Oakland  

Los  Angeles 


Denver  .... 
Lakewood 
Denver  .... 
Denver  ...., 

Denver  

Denver  

Boulder 


New  Haven 
Westport  .... 


Wilmington  . 
Wilmington  . 

Washington 
Washington 
Washington 
Washington 
Washington 
Washington 


Carrefour  Housing  Corporation Miami 


Hillstxjrough  County 
Hollywood  


Dollars  awarded 


724,302 

481,089 

723.594 

1,992.783 

1,116,780 

1.099,399 

1.317,459 

661,599 

201,630 

1,281.510 

2,250,120 

361.605 

420.000 

556,374 

813,647 

890,973 

2.500,000 

999,518 

807,318 

1,986,246 

947,104 

1,436.789 

643,104 

420.000 

960,890 

481,871 

1,033.463 

1,325,783 

1.914,521 

1.324,367 

731,796 

598,953 

752,877 

349,485 

465,410 

1,098,039 

1,208,113 

535,747 

998,236 

330,254 

539,394 

473.012 

910,900 

662,621 

2,500,000 
364,668 
494,641 

1,526,829 
393.602 
353,500 
147,452 

1.139.016 
996,555 

856,844 
1 ,262,869 

769,459 
874,963 
1,917.414 
2,500,000 
753,480 
645.600 

293,115 

641.523 

1.446.834 
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Supportive  Housing  Program  i994  Competition— Continued 

(List  of  awards  by  State] 


State  listing 


The  Spring  of  Tampa  Bay,  Inc •- 

The  Tallahassee-Leon  Shelter.  Inc 

Volunteers  of  Amenca  of  Miami,  Inc ™ ~ 

Northwest  Dade  Center,  Inc  

State  of  Florida  Department  of  Health - 

YMCA  of  Tampa  Bay  

Volunteers  of  America,  North  &  Central  Fkxida 

YWCA  of  Jacksonville.  Inc - 

Catholic  Chanties  Bureau,  Inc - 

Project  Return.  Inc  » 

Mental  Health  Care,  Inc 

Metropolftan  Dade  County  

Georgia:  Jewish  Family  Services,  Inc 

Hawaii:  The  House,  Inc 

Idaho: 

Sotheast  Idaho  Community  Action  Agency  

Bonner  County  Homeless  Task  Force 

IHinois: 

City  of  Urbana  ~ — 

Chk:ago  Coalition  for  the  Homeless  - 

Matthew  House  

Threshokls  ~ 

YMCA  of  Peoria  

Catholic  Charities,  Diocese  of  Jofiet .•.. — 

Deborah's  Place r 

Detx)rahs  Place 

Cornerstone  Services,  Inc ~ ~ 

City  of  Chicago ~ 

NW  Memonal  Hospital  ~ - ~ - 

SW  Women  Working  Together  

Indiana: 

Middle  Way  House,  Inc 

Center  for  the  Homeless 

Eastside  Community  Investments - 

Iowa:  Youth  and  Shelter  Services,  Inc '. — 

Kansas:  The  Salvation  Army ~ 

Kentucky:  Daniel  Pitino  Shelter,  Inc 

Louisiana: 

Unity  for  the  Homeless,  Inc ~ 

Opelousas  housing  Corporatkxi  

Maine:  Department  of  Mental  Health  &  Mental  Retardation 

Maryland: 

Advocates  for  the  Homeless,  Inc ~ 

City  of  Frederick ~ 

The  City  of  Baltimore „ v 

Howard  County  Government  

Silver  Spnng  Community  Viskxi 

Housing  Opportunities  Community  of  Montgomery  County 

Associated  Catholic  Chanties  

Housing  Assistance  Corporation 

Massachusetts: 

Tmstees  of  Health  and  Hospitals  of  the  City  of  Boston  

Lynne  Shelter  Associatwn  

Middlesex  North  Resource  Center,  Inc 

•Mental  Health  Association  of  Greater  SpringfiekJ 

Latirw  Health  Institute  

Victory  Programs,  Inc _ 

Advocates,  Inc 

Saint  Francis  House,  Inc 

MKhigan: 

Dwelling  Place  of  Grand  Rapids,  Inc 

Coalition  On  Temporary  Shelter  

State  of  Mk;higan  

SOS  Crisis  Center 

Operation  Get  Down  

Minnesota: 

Freeport  West,  Inc 

Minnesota  Dept.  of  Economic  Security 

Amherst  WlWer  Foundation 

Freeport  West,  Inc 

Anoka  County  Community  Action  Frograms 


n  Itos 


Locatk}n 


Tampa 

Tallahassee 

Dade  County 

Hialeah 

Tallahassee 

St.  Petersburg 

Various  

Jacksonville 

Jacksonville 

Tampa 

Tampa 

S.  Miami  Heights 

Atlanta 

Honolulu 


Various  .... 
Sandpoint 


Urbana  .. 

ChKago  . 

Chicago 

Chicago 

Peoria  .. 

Joli'et  .... 

ChKago 

Chcago 

ChKago 

Cheago 

Chk^go 

Chicago 


Bloomington 
South  Bend  . 
Indianapolis  . 

Various  

Wichita  

Owensboro  .. 


Dollars  awarded 


New  Orieans 
Opelousas  .... 
Portland 


Frederick  

Frederick  

Baltimore 

Columbia 

Silver  Spring 
Kensington  ... 
Silver  Spring 
Baltimore 


Boston 

Lynn  

Lowell 

SpringfleM  ... 

B<3ston 

Boston 

Framingham 
Various  


Grand  Rapids 

Detroit  

State-wide 

Detroit  _ 

Detroit  


Minneapolis 

Various 

Various 

Various 

Centerville  .. 


854,139 

187.408 

2,101,017 

2,0OO,0tX) 

293,528 

974,385 

1,262,267 

1,448,953 

184,097 

580,700 

909.123 

2,500.000 

343,514 

2,099,999 

842,788 
445,925 

987,210 

692,801 

301,210 

768,655 

1,058,400 

761,111 

393,977 

310,686 

979,391 

1 ,966.466 

1,015.632 

317,000 

1.047.171 
1,327,278 

847,638 
1,205,109 
1 ,877.733 

984.761 

1,994,590 

929.475 

1,497,373 

149,799 

256,528 
2.095,238 

261,450 
1,157.805 
2,500.000 

686.682 
1 .988.807 

1,288.060 

1.087.142 

1.431.350 

346,355 

1 .953,724 

824,100 

376,296 

1 ,898,834 

422,247 
2,500,000 
1,984,105 
1 ,366,663 
1.796,477 

964.253 
2.499.919 
1.932,602 
1,806.807 

179,288 
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Supportive  Housing  Program  1994  Competition— Continued 

[List  of  awards  by  State] 


State  listing 


Mississippi:  City  of  Natchez  

Missouri: 

City  of  Kansas  City  

The  Salvation  Army 

The  Kitchen,  Inc 

Montana:  Northwest  Montana  Human  Resources 

Nebraska: 

Lincoln  Action  Program,  Inc 

Catholic  Social  Services 

Nevada:  City  of  Law  Vegas  „ 

New  Hampshire: 

Hart)or  Homes,  Inc 

Marguerite's  Place,  Inc 

New  Jersey: 

Paterson  Coalition  for  Housing,  Inc  

Middlesex  Interfaith  Partners  with  the  .homeless  

Catholic  Charities,  Diocese  of  Metuchen 

Morris  Shelter,  Inc 

Morris  Shelter,  Inc 

New  Mexico: 

Town  of  Taos  

Catholic  Social  Services  of  Albuquerque 

New  York: 

Cattaraugus  Community  Action,  Inc  

Project  Return  Foundation,  Inc  

Health  Industry  Resources  Enfea'se     ic    

Sen/ices  for  the  Undersen/ed  

Metropolitan  New  Yori<  Coordination  Council 

Institute  for  Community  Living,  Inc      

2136  Crotona  Pari<way  Housing  Deveioo^i^ent  Fund  

The  Doe  Fund,  Inc  

BRC  Human  Services  Corporation  , 

Project  Hospitality,  Inc  „ , 

Standup  Harlem,  Incorporated 

Coalition  for  the  Homeless 

The  Bndge,  Inc 

Rescue  Mission  Alliance  of  Syracjse    

Urban  Pathways,  Inc 

Concern  for  Mental  Health,  Inc 

YWCA  of  Western  New  York 

NYS  Department  of  Social  Services 

H.E.L.P.  Suffolk 

Manhattan  Bowery  Corporation  

Indra's  Networks,  Inc  

F.E.G.S  

Rochester  Housing  Authority  , 

Geneva  B.  Scruggs  Community  Health  Care  Center 

North  Carolina: 

Wake  County  Mental  Health  

Interiaith  Council  for  Social  Services 

Hope  Haven,  Inc  

Housing  for  New  Hope,  Inc 

North  Dakota:  Mercer  County  Women's  Acnon  S  Resources  Center 
Ohio: 

Cleveland/Cuyahoga  County  Office  of  Homeless  

Warren  Metropolitan  Housing  Auti^ority , 

Continue  Life,  Inc , 

Community  Housing  Networit,  Inc  

Family  Outreach  Church  United  Services,  Inc  

Cuyahoga  Metropolitan  Housing  Authority  

The  Salvation  Army 

Mental  Health  Services  for  Homeless  Persons 

Metropolitan  Residential  Services 

Family  &  Community  Services  of  Catholic  Charities  

Oklahoma:  The  Salvation  Army,  A  Georgia  Corporation 

Oregon: 

Central  Oregon  Community  Action  .Agency  Network  

Saint  Vincent  de  Paul  Society  of  Lane  County  

Bradley-Angle  House  

Lane  County 

Catholic  Community  Services  of  Portland  


Locatk>n 


Natchez 


Kansas  City 

St.  Louis 

Springfield  .. 
Kallspell 


Lincoln 

Hastings  ... 
Las  Vegas 


Nashua 
Nashua 


Clifton 

Edison  

East  Brunswick 
Morris  County  .. 
Morris  County  .. 


Taos  

Albuquerque  .. 

Salamanca 

Bronx  

|lew  York  

Brooklyn  

New  York 

Various  

Bronx  

New  York  

New  York  

Staten  Island  .. 

New  York  

New  York 

New  York 

Syracuse 

New  York , 

Suffolk 

Buffalo 

Various  

Suffolk  County 

New  York  

Yonkers 

New  fork  City  . 

Rochester 

Buffalo 


Raleigh 

Chapel  Hill 
Chartotte  ... 

Durham  

Various  


Cleveland 
Lebanon  .. 
Cleveland 
Columbus 

Toledo 

Cleveland 
Cincinnati 
Cleveland 
Columbus 

Kent 

Tulsa  


Redmond 
Eugene  ... 
Portland  ... 
Eugene  .... 
Portland  .. 


Dollars  awarded 


913,033 

1,909,815 
496,233 

1,049,972 
388,500 

1,340,480 

310,520 

238,515 

2,500,000 
653,071 

1,211,963 

2,000,000 

1 ,396,372 

786,245 

798,550 

1,157,467 
1,085,366 

296,683 
1,902.990 
2,211.421 
2.358.770 
2.129,855 
1,112,836 

869.969 
1.566,122 

484.822 
1.606,560 
1.546.759 
1,113,915 

550,561 

337,894 
1.492,358 

875,737 

175,000 
2,000.000 

864,629 
1.683,378 
1.121,162 
1.532.456 
487,733. 
2,055,452 

1,252,570 
1,783.161 
1.760.248 
1,228,821 
14,500 

1,297.843 

1,472.21 1 

1,077.000 

2.100,000 

643,925 

1,640,625 

84,595 

622,830 

869,520 

336,289 

1,174,342 

1,124.898 
871,911 
209,192 
398,627 
118,796 
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Supportive  Hcxising  Program  1994  Competition— Continued 

[List  ol  awards  by  State] 


State  listing 


UMI 


Housing  Auttiofity  of  Portland ~ 

Housing  Authority  of  Portland 

Housing  Authority  of  Portland 

Pennsylvania; 

1260  Housing  Development  Corporation ~... 

Philadelphians  Concerned  About  Housing  „ 

Protect  HOME 

Trevor's  Campaign  for  the  Homeless 

Libertae,  Inc 

Episcopal  Community  Services  of  ttie  Diocese 

Impact  Services  Corporation 

Elwyn.  Inc 

The  Salvation  Army 

Asociacion  Puertorriquenos  en  MaTtit\a,  Inc 

Valley  Housing  Developments  Corporation  „ 

Resources  for  Human  Development ~ — 

The  Salvation  Army 

City  of  Ene  - 

Penn  Foundation  for  Mental  Health „ 

Puerto  Rico: 

Casa  Protegida  Julia  de  Burgos.  Inc — 

Fundacion  Modesto  Gotay  Pro-ninos  

Rhode  Island:  Providence  Center  for  Counseling 
South  Carolina: 

Richland  County — •■ 

Housing  Authority  of  City  of  Charleston  M. 

South  Dakota:  Yankton  Homeless  Shelter 
Tennessee: 

City  of  Memphis  

Council  of  Akxihol  and  Drug  Abuse 

Texas: 

Housing  Authority  of  the  County  of  Hidalgo  

The  Presbyterian  Night  Shelter 

Institute  ol  Cognitive  Devetopment,  Inc 

Harris  County  - 

Phoenix  House,  Inc —*' 

Center  for  Battered  Women „ 

Helping  Our  Brothers  Out  

Ptxjenix  House,  Inc - 

City  of  San  Antonk)  - 

Harris  County  

Utah:  Travelers  Aid  Society 
Vermont: 

Franklin/Grand  Isle  Mental  Health  Services.  Inc  

Howard  Center  for  Human  Services 

Addison  County  Community  Actkjn  Group  

Champlain  Valley  Office  of  Economk:  Opportunity 

Virginia: 

The  Dally  Planet 

Fairfax  County  '. 

Commonwealth  of  Virginia 

Christian  Relief  Services  of  Virginia.  Inc  

Commonwealth  ol  Virginia  - 

Commonwealth  of  Virginia 

CoiTimonwealth  o!  Virginia ™ 

Commonwealth  of  Virginia ; 

Washington: 

Low  Income  Housing  Institute 

Snohomish  County 

Counterpoint  Community  Mental  Health  Services 

Serenity  House  ol  Clallam  County 

Seattle/King  County  Department  of  Put)«ic  Health 

AIDS  Housing  of  Washington  

St.  Joseph  Committee  on  Housing  and  Homelessness 

Community  Psychiatric  Clinic 

Family  Counseling  Service  of  Snohomish  County  

West  Virginia: 

Cabell-Huntington  Coalitwn  for  the  Homeless 

Wyoming: 

City  of  Rock  Springs  


Location 


Portland  

Portland  

Portland  

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia  

Bensalem  „., 

Philadelphia  

Philadelphia  

Various „ 

Chester  

Philadelphia  

VarkHJS 

Philadelphia  

Wilkes-Barre  

Erie 

Sellerville 

San  Juan  

TrujilkD  Alto  

Providence 

Richland  County 

Charleston 

Yankton 

Memphis  

Chattanooga  .... 

Weslaco  

Fort  Worth 

San  Angek)  

Houston  

Dallas 

Austin  

Austin  

Dallas 

San  Antonio  

Harris  County  ... 
Salt  Lake 

SL  Albans  

Burlington 

Middlebury  

Burlington 

Richmorxl 

Various 

Rkihmond 

Alexandria  

Richmond 

Richmond 

Rk;hmond 

Rchmond 

Seattle 

Everett 

Edmonds 

Port  Angeles  .... 

Seattle 

Seattle  ...„ 

Seattle 

Seattle 

Arlington 

Huntington  

Rock  Springs  ... 


Dollars  awarded 


735.772 

860.696 

1,236,136 

1.292.209 
948.501 

2.500.000 
999,681 
400.000 
773.100 

1.963,368 

2,339,348 
493,549 
800.000 
522.585 

1,671,674 
758,747 

1.501.312 
150.000 

1.506.768 
706.041 
771.531 

1.050,000 

398.467 

21.000 

363.140 
867,553 

2,500,000 

241,337 

577,417 

2,500.000 

1,962.293 

2.164.472 

191,258 

1,962,293 

2,500,000 

2,500.000 

91.995 

538.281 
680,877 
502,609 
671,362 

939,693 
1,698.026 
156,397 
995,144 
1,498,125 
801,359 
184.510 
131.510 

986.520 

661,644 

651.212 

926.835 

1,850,000 

1.423.534 

73.739 

1,851.907 

143.374 

1.646.596 

429.200 


Supportive  Housing  Program  1994  Competition— Continued 

(List  of  awards  by  State] 


State  listing 


Wisconsin: 

Dane  County  Department  of  Human  Sen/ices  

Transitional  Housing,  Inc 

Tellurian  UCAN.  Inc 


Locatk}n 


Madison  

Madison  , 

Madison  


Dollars  awarded 


1,885,519 
991,228 
705,067 


[FR  Doc.  96-1789  Filed  1-3&-96;  8:45  am] 

BILUNG  CODE  4210-39-P-M 


Office  of  the  Assis!,in'  Secretary  for 
Public  and  Indian  Hous  -^g 

[Docket  No.  FR-3705-N-04] 

Announcement  of  Fun  a  r  q  Awards  for 
Fiscal  Year  94  for  Renta   v    ucher 
Program  and  Rental  Ceriificaie 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  94  to  housing  agencies 
under  the  Section  8  rental  voucher  and 
rental  certificate  programs.  The  purpose 
of  this  Notice  is  to  publish  the  names 
and  addresses  of  the  award  winners  and 


the  amount  of  the  awards  made 
available  by  HUD  to  provide  rental 
nssistance  to  very  low-income  families. 
f  OP  FURTHER  INFORMATION  CONTACT: 
oeraid  J.  Beiioit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-8000, 
telephone  (202)  708-0477.  Hearing-  or 
speech-impaired  individuals  may  call 
HUD's  TDD  number  (202)  708-4594. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
regulations  governing  the  Rental 
Certificate  and  the  Rental  Voucher 
Programs  are  published  at  24  CFR  parts 
882  and  887,  respectively.  The 
regulations  for  allocating  housing 
assistance  budget  authority  under 
section  213(d)  of  the  Housing  and 
Community  Development  Act  of  1974 
are  published  at  24  CFR  part  791. 
subpart  D. 

Tne  purpose  of  the  rental  voucher  and 
rental  certificate  programs  is  to  assist 
eligible  families  to  pay  the  rent  for 


decent,  safe,  and  sanitary  housing.  The 
FY  94  awards  announced  in  this  notice 
were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  notice  published  on  July  11, 
1994  (59  FR  35426).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  notice. 

A  total  of  $593,120,690  of  budget- 
authority  for  rental  vouchers  (16,197 
units)  was  awarded  to  396  recipients, 
and  a  total  of  $332,898,650  of  budget 
authority  for  rental  certificates  (9.159 
units)  was  awarded  to  399  recipients.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989),  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  shown  on  Appendix  A  for 
rental  vouchers  and  Appendix  B  for 
rental  certificates. 

Dated:  January  25,  1996. 

Kevin  Emanuel  Marchman, 

Deputy  Assistant  Secretary  for  Distressed  and 
Troubled  Housing  Recovery. 


Appendix  A 

Section  8  Rental  Voucher  Program,  FY  1994  Fair  Share/Incremental  Funding  Decisions 


Recipients 

New  England  Area 

Lowell  Housing  Authority  P.O.  Box  60,  350  Moody  St.,  Lowell,  MA  01853 

Boston  Housing  Authority,  52  Chauncy  Street,  Boston,  MA  02111   : 

Lynn  Housing  Authority,  174  S.  Common  St.,  Lynn,  MA  01905  

Brockton  Housing  Authority,  P.O.  Box  340,  45  Goddard  Rd.,  Brockton,  MA  02403 

Framingham  Housing  Authority,  f  John  J.  Brady  Dr.,  Framingham,  MA  01701  '. 

Somerville  Housing  Authority,  30  Memorial  Rd.,  Somerville,  MA  02145 

Brookline  Housing  Authority,  90  Longwood  Ave.,  Brookline,  MA  02146 

Springfifiiri  Housing  Authority,  P.O.  Box  1609,  25  Saab  Ct.,  Springfield,  .MA  01101 

Winchendon  Housing  Authority,  108  Ipswich  Dr.,  Winchendon,  MA  01475 

Plymouth  Housing  Authority,  69  Allerton  St.,  Plymouth,  MA  02360  

Avon  Housing  Authority,  One  Fellowship  Circle,  Avon,  MA  02322  

Methuen  Housing  Authority,  24  Mystic  St.,  Methuen,  MA  01844  

North  Andover  HA,  P.O.  Box  373,  One  Mori<eski  Meadows,  North  Andover,  MA  01845 

Chelmsford  Housing  Authority,  10  Wilson  St.,  Chelmsford,  MA  01824 

Gardner  Housing  Authority,  116  Church  St.,  Gardner,  MA  01440  

Tewksbury  Housing  Authority,  Saunders  Cir.,  Tewksbury,  MA  01876  

Minis  HA,  310  Exchange  St.,  Millis,  MA  02054  

Aubum  Housing  Authority,  200  Oxford  Street,  Auburn,  MA  01501  

Raynham  Housing  Authority,  75  Mill  Street,  Raynham.  MA  02767 

EOCD.  100  Cambridge  St.,  Boston,  MA  02202  .'.."", 

HA  of  the  city  of  Norwalk,  P.O.  Box  508,  24  V?  Monroe  St.,  Nonwalk,  CT  06854  

HA  of  the  city  of  Waterbury,  70  Lakewood  Road,  Waterbury,  CT  06704  

HA  of  the  city  of  Danbury,  P.O.  BOx  86,  2  Mill  Ridge  Rd.,  Danbury,  CT  06813  


Units 


Amount 


25 

$1,015,510 

75 

3,003,145 

25 

884,330 

50 

1.850,080 

13 

615,290 

25 

1,290,390 

13 

712,955 

25 

919,585 

20 

832,170 

25 

1,016,500 

25 

1.239.280 

25 

942,370 

25 

1,029,625 

13 

483,970 

9 

358,635 

25 

906,300 

25 

941.630 

25 

816,485 

25 

997,185 

109 

4,853,520 

5 

295,680 

25 

1,080,720 

15 

760,890 

U4*. 
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Section  8  Rental  Voucher  Program.  FY  1994  Fair  Share/Incremental  Funding  Decisions— Continued 


Redpients 


UMI 


HA  of  the  dty  of  Tofrington,  Tocrington  Towers,  Torrington.  CT  06790 

City  of  Hartford  Dept.  of  HSG.  942  Mam  Street,  the  Richarclson  Building.  Hartford,  CT  06103  

HA  of  the  town  of  Fairfield,  OW  Town  Hall,  611  CM  Post  Rd.,  FairfieW,  CT  06430  ~. 

HA  town  of  Canton,  21  Dowd  Avenue,  Canton,  CT  06019  

State  of  Connecticut  Department  of  Social  Sen«:es,  1049  Asylum  Avenue.  Hartford.  CT  06105 

HA  of  the  aty  of  Westbrook,  P.O.  Box  349,  Westbrook.  ME  04092  

HA  of  the  crty  of  OW  Town,  P.O.  Box  404,  100  South  Main  Street,  Ofd  Town,  ME  04468  .„ 

Maine  State  Housing  Aulhonty,  P.O.  Box  2669,  353  Water  Street,  Augusta,  ME  04338 

Nashua  HA.  101  Major  Dr ,  Nashua.  NH  03060 

Laconia  HSG  &  Redev  Auth,  25  Union  Ave,  Laconia,  NH  03246  

Burlington  HA,  230  St.  Paul  Street.  Burlington.  VI  06401   

Bennington  HA,  Willow  Brook,  10  Willow  Road,  Bennington,  VT  05201  - — 

Vermont  State  HA,  P.O.  Box  397.  One  Prospect  St.,  Montpelier.  VT  05601 

HA  of  Town  of  South  Kingstown,  P.O.  Box  6,  Peace  Date,  Ri  02883  

Town  of  Portsmoutti  HA,  P.O.  Box  118,  2368  East  Main  Road,  Portsmouth,  RI  02871  

Town  of  Narragansett  HA,  P.O.  Box  388,  Town  Hall.  25  Fifth  Ave..  Narragansett.  RI  022882 

Rhode  Island  Housing  and  Mortgage  Finance  Corp.,  60  Eddy  Street,  Providence.  RI  02903 

New  YorH/New  Jersey  Area; 

Syracuse  Municipal  HA.  516  Burt  St..  Syracuse,  NY  13202  

Albany  Housing  Authority.  4  Lincoln  Square.  Alt)any,  NY  12202  — 

Jamestown  Housing  Authority,  Hotel  Jamestown,  110  W.  Third  St..  Jan>estown.  NY  14701  

Ptattsburgh  Housing  Authonty,  19  Oak  St..  Platlsburgh.  NY  12901  

Rochester  Housing  Authority.  140  West  Ave..  Rochester.  NY  14611  

Ithaca  Housing  Authority.  800  S.  Plain  St.,  Ithaca.  NY  14850  _ 

City  of  Homell  HA  87  E.  Washington.  St.,  Home!!,  NY  14843  - 

North  Syracuse  HA.  Post  Office  Building.  201  S.  Mam  St.,  Suite  205A.  North  Syracuse,  NY  13212 

City  of  Buffato.  City  Hall,  Buffato,  NY  14202  

Town  of  GuikJerland,  Route  20,  GuiWertand.  hiY  12084  „ 

Town  of  Niskayuna.  1335,  Balltown  Rd.,  Niskayuna,  NY  12309 ~ - - 

City  of  Bmghamton,  City  Hall,  Governmental  Plaza,  Binghamfon,  NY  13901  — 

Dept  of  Urt)an  &  Economic  Dev,  City  Hall,  1  Kennedy  Plaza,  Utka,  NY  13502 - 

New  York  City  HA.  250  Broadway.  New  York,  NY  10007 — 

Monticelto  Housing  Authonty,  76  Evergreen  Dr.,  MontHXito,  NY  127012163  — 

New  York  City  DHPD,  100  GoW  St.,  New  York.  NY  10038  

Cith  of  White  Plains  Department  of  Planning.  255  Main  St..  White  Plains,  NY  10601  

Tovim  of  Babyton  Housing  Assistance  Agency,  P.O.  Box  2791.  281  Phelps  Lane  North  Babyton.  NY  11703  .. 

Kiryas  Joel,  Village  Hsg.  Auth.,  Munk:ipal  BuiWing.  500  Forest  Road  Suite  202,  Monroe,  NY  10950 

New  York  State  HFA  and  DHCR,  One  Fordham  Plaza.  Bronx,  NY  10458 

HA  of  City  of  Jersey  City,  400  U.S.  HIghviray  #1,  Jersey  City.  NJ  007306 » 

HA  of  the  City  of  East  Orange,  160  Halsted  Street.  East  Orange,  NJ  07018 ~. 

HA  of  the  Tovim  of  Boonton.  125  Chestnut  St.,  Boonton,  NJ  07006  

HA  of  the  City  of  Vineland,  191  Chestnut  Avenue,  VIneland.  NJ  08360 „ - 

HA  of  the  Town  of  Dover.  215  East  Blackwell  Street,  Dover,  NJ  07801 

HA  of  the  TWP  of  Weehawken,  525  Greagory  Ave.,  Weehawken.  NJ  07087 

Passaic  County  PHA  AdministratKXi  BWg.,  317  Pennsylvania  Avenue,  Paterson.  NJ  07503  

HA  of  township  of  BloomfieW.  Town  Hall,  Munk;ipal  Raza— Room  105,  BloomfieW.  NJ  07003 

Buriington  County  PHA,  49  Rancocas  Road,  Mount  HoMy.  NJ  08060  

New  Jersey  DCA,  CN  061.  Trenton,  NJ  08625  

Mid-Atlantk:  Area: 

HA  of  Baltimore  City.  417  East  Fayette  St..  Baltimore.  MD  21202  ...„ 

Anne  Arundel  County  HA,  7885  Gordon  Ct.,  Glen  Burnie,  MD  21061  

State  of  Maryland  Community  Dev.  Admin..  People  Resource  CNT.  100  Community  Place,  Crownsville.  MD 
21032  

HA  of  city  of  Charleston.  P.O.  Box  86,  91 1  Mchael  Ave.,  Charleston.  WV  25321  

HA  of  the  city  of  Fairmont,  517  Fairmont  Avenue,  Fairmont.  WV  26554 

Kanawi/ha  County  Housing  and  Redevelopment  Auth.,  P.O.  Box  3826,  231  Hale  St.,  Charteston,  WV  25338  .. 

Mingo  County  HA.  P.O.  Box  2239,  75  E  Second  St.,  Williamson.  WV  25661  

Newark  Housing  Authority.  313  E  Main  St..  Nevi/ark,  DE  19711  „ 

New  Castle  County  HA.  800  French  St.,  Willington,  DE  19801  

Philadelphia  HA.  2012  Chestnut  St.,  Philadelphia,  PA  19103 

Chester  Housing  Authonty.  6  W  Sixth  St.,  Chester.  PA.  19016 

York  Housing  Authority.  P.O.  Box  1963.  31  S  Broad  St.,  York,  PA.  17405 ~ 

Dauphin  County  HA.  501  Mohn  St..  Steetton.  PA  17113  

Bucks  County  HA,  350  S  Mam  St.,  Doylestown.  PA  18901  

Luzerne  County  HA,  250  First  Ave.,  Kingston.  PA  18704  

Wayne  County  HA,  100  Court  St.,  Honesdale,  PA  18431 

Lehigh  County  HA.  333  Ridge  St..  Emmaus,  PA  18049  

Lancaster  County  HA.  P.O.  Box  3480,  50  N  Duke  St.,  Lancaster,  PA  17603 

Snyder  County  HA,  Courthouse.  P.O.  Box  333.  Middleburg,  PA  17842 

Pittsburgh  HA,  200  Ross  Street.  9  Fl.,  Pittsburgh,  PA  15219  - 

Allegheny  County  HA,  341  Fourth  Avenue.  Pittsburgh.  PA  15222 

Butler  County  HA.  Ill  South  aiff  St,  P.O.  Box  1917,  Butler.  PA  16003  ..... 


Units 


Amount 


15 

557.225 

39 

1.637.265 

6 

214.680 

14 

630,090 

117 

5,669.195 

24 

972,164 

38 

1,036,900 

4 

97,235 

42 

1,597.755 

27 

1,114.716 

9 

290,115 

8 

244,710 

24 

709,355 

30 

1.145,250 

3 

177,235 

40 

1.527,000 

14 

534.465 

78 

2.133.125 

30 

794.850 

50 

1.170,125 

30 

791,400 

65 

2,786,475 

30 

789,195 

26 

499,070 

SO 

1.222,475 

60 

1.388.000 

20 

581.425 

10 

281.960 

22 

508.100 

25 

574.500 

1.036 

49.539.770 

11 

391,470 

4,59 

22,025.940 

26 

1.707.025 

11 

708.960 

17 

1,016,980 

277 

14.141,905 

19 

980,185 

14 

716,800 

36 

1,753,955 

30 

1,553,910 

20 

1,064,775 

60 

1.890,015 

72 

4.567.640 

19 

1,215.015 

23 

1,104.010 

338 

15.280,590 

107 

4.707,235 

SO 

2.315,950 

35 

1.711.655 

26 

606,810 

25 

644.460 

26 

703,200 

36 

699,545 

20 

688,000 

25 

926,375 

29 

1,590,720 

45 

2,558,825 

26 

713,165 

46 

1,445.550 

160 

6,520,825 

26 

653,100 

33 

743,655 

47 

1.429,710 

62 

1.943,695 

21 

384,110 

64 

1,542,095 

85 

2.700,170 

16 

470,370 
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Recipients 


Westmoreland  County  HA,  R.D.#6  Box  223,  R.D.#  6  South  Greengate  Rd.,  Greensburg,  PA  15601  

Altoona  Housing  Authority,  P.O.  Box  671,  1100  Eleventh  St.,  Attoona,  PA  16603  

Indiana  County  HA.  104  Philadelphia  Street,  Indiana,  PA  15701  

Clarion  County  HA,  8  West  Main  St.,  Clarion,  PA  16214  „ ".!"!!"."."!! 

Portsmouth  Redev  &  HSG  Auth.,  P.O  Box  1098.  339  High  St.,  Portsmouth.  VA  237(» ..!!!"!!!!!'"""!! 

Norfolk  Redev.  &  HSG  Auth.,  P.O.  Box  968,  Norfolk,  VA  23501  

Franklin  Redev.  &  HSG  Auth.,  P.O.  Box  2669,  Franklin,  VA  23851   !.!Z"!!!!!ZZ!!!!Z!!! 

Waynesboro  Redev  &  HSG  Auth,  1700  New  Hope  Rd.,  Waynesboro.  VA  22980  !...".""!"."!!!"!!!!!!." 

Dept  of  Housing.  Municipal  Center.  BIdg  5,  Princess  Anne  Executive  Park.  Virginia  Beach.  VA  23456  ."!"!!" 

Virginia  HSG  Dev  Auth.  601  S.  Belvidere  St.,  Richmond,  VA  23220 

HOC  of  Montgomery  County,  10400  Detrick  Ave    Kennsington,  MD  20895 .". !!!.'."!!!!!! 

Rockville  Housing  Authority,  14  Moore  Dr.,  Rockville.  MD  20850 !.!.""!!!!!!." 

Prince  George's  County  DHCD,  9400  Peppercorn  PI ,  Landover.  MD  20785  !..!!"!!!!!"!!!!."! 

Alexandria  Redev  &  HSG  Auth,  600  N  Fairfax  St.,  Alexandria.  VA  22314  > 

Fairfax  Co.  Redev  &  HSG  Auth.  3700  Pender  Drive  Suite  300.  Fairfax.  VA  22030 

Arlington  County  Department  of  Community  Planning  Hsng  &  Dev.  2100  N  Clarendon  Blvd.  709,  Arlington 

VA  22201   , 

Virginia  Housing  Dev  Auth,  601  S.  Belvidere  Street   Richmond,  VA  23220  '.'. !!!!!!!!!!!!!!!! 

Southeast  Area. 

HA  of  city  of  Albany.  Georgia.  P.O.  Box  485.  Albany,  GA  31702  

HA  of  the  County  of  Dekalb.  P.O.  Box  1627.  Decatur,  GA  30031  "!Z, 

Georgia  HSG  and  Ftn  Auth,  60  Executive  Parkway,  So.,  Suite  250,  Atlanta,  GA  30329 „ „.., 

Mobile  Housing  Board,  P.O.  Box  1345,  151  S  Claiborne  St.,  Mobile,  AL  36633 

HA  of  city  of  Montgomery.  1020  Bell  St.,  Montgomery.  AL  36197 

Tan-ant  Alabama  HA,  624  Bell  Ave.,  Tarrant,  AL  35217  ; 

HA  of  city  of  Decatur.  Alabama.  P.O.  Box  878.  Decatur,  AL  35602 

Columbiana  Housing  Authonty.  P.O.  Box  49A,  Columbiana,  AL  35051   

Tuscaloosa  Housing  Authority.  P.O.  Box  2281.  2808  10th  Ave..  Tuscaloosa.  AL  35403 '. 

Northport  Housing  Authority,  P  O   Drawer  349,  Northport,  AL  35476 

HA  of  the  city  of  Tallahassee,  904  Hickory  Street,  Tallahassee,  AL  36078 

South  Central  Alabama  Reg  HA,  100  Spnng  Rd.,  Troy,  AL  36081  

HA  of  Mobile  County.  P.O.  Box  10307,  Mobile.  AL  36610 

HA  of  the  city  of  Charleston.  20  Franklin  Street.  Charleston.  SC  29401  

HA  of  aty  of  Spartanburg,  P.O.  Box  4534.  Sta.  B,  764  North  Church  St..  Spartanburg,  SC  29305 '. 

South  Carolina  Reg  HA  No.  L.  P.O.  Box  326,  404  Church  Street.  Laurens,  SC  29360 

HA  of  Myrtle  Beach.  P.O.  Box  2468,  10th  Avenue  Nonh,  Myrtle  Beach.  SC  29578 

Charteston  County  HRA.  2106  Mt.  Pleasant  St.,  Charleston.  SC  29403  

HA  of  the  dty  of  Charlotte.  P.O.  Box  36795,  1301  South  Boulevard,  Chariofte.  NC  28236  

HA  of  the  city  of  Kinston,  P.O.  Box  697,  608  North  Queen  Street,  Kinston.  NC  28501  

HA  of  the  city  of  Asheville.  P.O.  Box  1898.  165  South  French  Broad  Ave.,  Asheville,  NC  28802 

HA  of  city  of  Winston-Salem.  901  Cleveland  Ave.,  Winston-Salem,  NC  27101   

HA  of  the  city  of  Durtiam,  P.O.  Box  1726.  330  East  Main  Street,  Durtiam,  NC  27702  

HA  of  the  town  of  Laurinburg,  P.O.  Box  1437,  300  Woodlawn  Street,  Laurinburg,  NC  28353  

HA  of  the  County  of  Wake.  P.O.  Box  368.  100  Shannon  St..  Zebulon,  NC  27597  

Greenville  HA,  P.O.  Box  1426,  1103  Broad  Street,  Greenville,  NC  27835 

Statesville  HA,  P.O.  Box  187.  433  South  Meeting  Street.  Statesville.  NC  28677 

Rowan  County  HA,  121  West  Council  St..  Ste  101.  Salisbury,  NC  28144  

Chatham  County  HA.  P.O.  Box  691.  126  Hillsboro  Street.  Pittsboro.  NC  27312  

Economic  Improvement  Council,  P.O.  Box  549.  Highway  32  North,  Edenton.  NC  27932  

Western  Piedmont  Council  of  Governments.  317  First  Avenue,  N.W.,  Hickory,  NC  28601  

Isothemial  Planning  &  Development  Commission.  P.O.  Box  841,  101  West  Court  Street,  Rutherfordton,  NC 
28139  


Units 


Biloxi  Housing  Authority,  P.O.  Box  447.  Biloxi,  MS  39533  

Tennessee  Valley  Reg  HA,  P.O.  Box  1329,  Corinth,  MS  38834 

Mississippi  Regional  HA  No.  IV.  P.O.  Box  1051,  Columbus.  MS  39703  

Mississippi  Regional  HA  No.  VII,  P.O.  Box  430.  McComb,  MS  39648  

Mississippi  Regional  HA  No.  VI,  P  O.  Drawer  8746.  Jackson.  MS  39284  

Long  Beach  Housing  Authonty,  P.O.  Drawer  418.  Long  Beach.  MS  39560 

HA  of  the  City  of  Tampa.  P.O.  Box  4766.  1514  Union  Street.  Tampa,  FL  33607 

Dade  Co.,  Special  Hsg.  Programs.  2153  Coral  Way,  Miami,  FL  33145  

HA  of  City  of  Ft  Lauderdale.  437  SW  4th  Ave..  Ft.  Lauderdale.  FL  33315 

HA  of  the  City  of  Lakeland,  P.O.  Box  1009.  430  S.  Hartsell  Avenue,  Lakeland.  FL  33802  

HA  of  City  of  Miami  Beach.  200  Alton  Road,  Miami  Beach,  FL  33139 

HA  of  Brevard  County.  P.O.  Box  540338,  615  Kurek  Court,  Merritt  Island,  FL  32953 

HA  of  City  of  Pompano  Beach.  P.O.  Box  2006,  321  West  Atlantic  Blvd..  Pompano  Beach,  FL  33061 

HA  of  the  County  of  Flagler,  P.O.  Box  188.  414  S.  Bacher  Street.  Bunnell,  FL  321 10 : 

Hialeah  Housing  Authority.  70  East  7th  Street.  Hialeah,  FL  33010  

Tallahassee  HA,  2940  Grady  Road,  Tallahassee,  FL  32312  

City  of  Pensacola.  P.O.  Box  12910,  180  Governmental  Center,  Pensacola.  FL  32521  

Orange  County  Hsg  Assistance.  P.O.  Box  1393,  525  E.  South  St.,  Orlando.  FL  32801  ...> 

Volusia  Co.  Comm.  Dev  Section  8,  123  W.  Indiana  Ave.,  Deland,  FL  32720  

Lee  County  Housing  Authority,  14170  Warner  Circle.  NW.,  North  Fort  Myers,  FL  33903 


41 
25 
11 
19 
13 
20 
23 
24 
13 
151 
49 
25 
48 
21 
32 

26 
20 


Amount 


1.240,660 

630.785 

256,890 

369,530 

459,440 

783,790 

451.050 

613.250 

525,180 

4.861.660 

2.772,405 

1.438.490 

3.130.515 

919.295 

1.637.935 

1.741.135 
1.424.375 


50 

1.146.650 

58 

2.712.080 

267 

6.870.515 

11 

321.145 

21 

773.420 

25 

655.875 

46 

951,665 

2 

58,330 

25 

631.750 

22 

642.510 

18 

265.915 

58 

970.530 

13 

339.530 

30 

872.565 

31 

745,940 

30 

753.780 

41 

1,235.360 

19 

635.695 

33 

852.815 

11 

254.610 

25 

653,170 

50 

1,352.320 

25 

695,095 

14 

295,250 

25 

697.645 

25 

587.375 

10 

224,450 

25 

695.875 

16 

450,295 

19 

473.195 

26 

704.610 

30 

636.940 

13 

328,415 

50 

708,970 

41 

862,655 

24 

598,410 

12 

487,435 

13 

383,065 

54 

1,718,280 

47 

2,319,79a 

25 

978,875 

38 

1,201,180 

88 

4,822,970 

5 

163,700 

18 

797.940 

25 

1.062.925 

117 

5.047.150 

25 

637,125 

38 

1,132,420 

25 

763,175 

25 

848.715 

29 

839,695 

T44R 
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UMI 


Winter  Haven  HA.  2670  Avenue  C.  S.W..  Winter  Haven.  FL  33880 ~ 

Citms  County  Housing  Services.  1300  S.  Lecanto  Hwy.,  Lecanto.  FL  32661  

HA  of  FranWort.  590  Walter  Todd  Dr..  Frankfort.  KY  40601  

HA  of  Jefferson  County,  801  Vine  Street.  Louisvrfle.  KY  40204 

Lexington-Fayette  Urtjan  Co.  HA.  635  Ballard  St.,  Lexington,  KY  40508 

Cumljerland  Valley  Reg  HA,  P.O.  Box  806,  BartxHjrvJIle,  KY  40906 - 

HA  of  Grayson/Carter  Co.  (AFHA),  1448  Dtedricti  Blvd.,  Russell,  KY  41169  - 

Kentucky  Housing  Corporation.  1231  Louisville  Road.  FranWort.  KY  40601  

Knoxvilles  Comm  Dev  Corp.  PC.  Box  3550.  901  Broadway  NE,  Knoxville.  TN  37927  - 

Chattanooga  HA.  P.O.  Box  1486,  505  W.  ML.  King  Blvd.,  Ctiattanooga,  TN  37401  

Town  of  Crossville  HA,  P.O.  Box  425.  202  Inwn  Ave..  Crossville.  TN  38557 - 

Memphis  Housing  Authority.  P.O.  Box  3664,  700  Adams  Avenue.  Memphis.  TN  38103 

Metropolitan  Dev  &  HA,  P.O.  Box  846.  701  South  Sixth  Street,  Nashville,  TN  37202  

Jackson  Housing  Authonty,  P.O.  Box  3188,  175  Preston  Street.  Jackson.  TN  38301  

Municipality  of  San  Juan.  P.O.  Box  4355.  San  Juan.  PR  00910  

Municipality  of  Moca.  P.O.  Box  163.  Moca.  PR  0O673 -•• 

Muniapality  of  Trujilto  Alto.  P.O.  Box  1869.  Tmjilto  AKo.  PR  00977  „ *. - 

Municipality  of  Carolina.  P.O.  Box  8,  Carolina.  PR  00984  — 

Municipality  of  Guaynatxj.  P.O.  Box  126.  Guaynatx),  PR  00657  .4,. ~ 

Municipality  of  Cayey,  P.O.  Box  1365,  Cayey,  PR  00736 ~ 

Munrcipality  of  Juana  Diaz,  P.O.  Box  J.  Juana  Diaz.  PR  00795 

Municipality  of  Vega  Alta.  P.O.  Box  292.  Vega  Alta.  PR  00692 

Municipality  of  Aguada.  P.O.  Box  517.  Aguada.  PR  00602  •;:;:;;;•;• 

Puerto  Rico  Dept  of  Housing.  P.O.  Box  21365.  606  Bartxjsa  Avenue.  Rw  Piedras.  PR  00928  

Virgin  Island  HA.  P.O.  Box  7668,  Charlotte  Amalie.  VI  00801  « 

Iulidw6st  ArG3' 

Peona  Housing  Authority.  814  W.  Brotherson  St.,  Peoria.  IL  61605 

SpnngfieW  HA.  200  N.  Eleventh  St..  SpnngfiekJ,  IL  62703  • 

GMAHA  of  Rock  Island  County,  325  Second  Street.  Silvis,  IL  61282  - 

Rockford  Housing  Authority,  330  Fifteenth  Avenue,  Rocktord,  IL  61104 - 

Cook  County  HA.  59  E.  Van  Buren  St.,  Chicago,  IL  60605  - 

Williamson  County  HA,  P.O.  Box  045,  300  Hickory  St..  CarterviHe,  IL  62918 ~ 

Marion  County  HA.  719  E.  Howard  Street,  Centralia,  IL  62801  - - 

FranWin  County  HA,  302  E  Elm  St..  West  Frankfort,  IL  62896  

Aurora  Housing  Authority,  1630  Plum  Street.  Aurora,  IL  60506 

Elgin  Housing  Authority,  1845  Grandstand  PI..  Elgin.  IL  60123  ; 

Dupage  County  HA.  421  N.  County  Farm  Road.  Wheaton,  IL  60187 

McHenry  County  HA,  P.O.  Box  683,  1108  N.  Seminary,  Woodstock,  IL  60098 -... 

Kendall  County  HA,  123  West,  Hydraulic  Ave.,  Yorkville,  IL  60660 

Cincinnati  Metropolitan  HA,  16  W.  Central  Partway,  Cinannati,  OH  45210 

Dayton  Metropolitan  HA,  400  Wayne  Avenue,  Dayton,  OH  45410  

Adams  Metropolitan  HA.  900  Cemetery  Street,  Manchester,  OH  45144 

Hamilton  County  PHA,  138  E  Court  St..  Cincinnati,  OH  45202  

Youngstown  Metropolitan  HA,  131  WestBoardman  Street,  Youngsfown,  OH  44503  

Lucas  Metropolitan  HA,  P.O.  Box  477.  435  Netxaska  Avenue.  Toledo.  OH  43697  _ » 

Akron  Metropolitan  HA.  180  West  Cedar  Street,  Akron,  OH  44307 ~ - 

Jefferson  Metropolitan  HA,  815  l^orth  Sixth  Street,  Steul)enville.  OH  43952  

Medina  Metropolitan  HA.  860  Walter  Road.  Medina.  OH  44256 - 

Erie  Metropolitan  HA.  322  Warren  Street,  Sandusky,  OH  44870 _ - .- 

Portage  Metropolitan  HA,  223  West  Mam,  Ravenna,  OH  44266 

Tusca,'awa3  Metropolitan  HA,  125  East  High  Avenue.  New  Philadelphia.  OH  44663 

Hancock  Metropolitan  HA,  306  Municipal  BIdg..  c/o  Hancock  Reg  Plan'g  Comm.  Findlay.  OH  45840  

Bowling  Green  Housing  Agency,  Bowfing  Green,  OH  43256 _ - 

Columbus  Metropolitan  HA,  960  East  5lh  Avenue,  Columbus,  OH  43201  - - 

ZanesviDe  Metropolitan  HA,  2746  Maple  Avenue.  ZanesviMe.  OH  43701  

SpnngfieW  Metropolitan  HA.  437  East  John  Street.  Spnngfield.  OH  45505  .". 

Meigs  Housing  Authority,  237  Race  Street.  Middleport,  OH  45760  

Hardin  Metropolitan  HA,  298  E.  Center  Street,  Suite  B,  Manon,  OH  43302 

Monroe  Metropolitan  HA,  P.O.  Box  744,  1100  Maple  Court,  Cambridge.  OH  43725 — 

Noble  Metropolitan  HA,  P.O.  Box  744,  1100  Maple  Court,  Cambridge,  OH  43725 - 

Potiac  Housing  Commission,  132  Franklin  Blvd,  Pontiac,  Ml  48053 .• 

Saginaw  Housing  Commission,  2811  Davenport  Ave.,  Saginaw,  Ml  48602  

Redford  Township  HSG  Comm.  12121  Hemingway.  Redford  Township,  Ml  48239 

Dearborn  Heights  HSG  Comm,  26155  Richardson  St ,  Deartwm  Heights,  Ml  48127 

Mwhigan  State  HSG  Dev  Auth,  P.O.  Box  30044,  401  S.  Washington  Sq,  4th  FL,  Lansing,  Ml  48909 

Jackson  Housing  Commission,  301  Stewanj  Ave..  Jackson.  Ml  49201 

Boyne  City  HSG  Commission.  829  S  Park.  Boyne  City,  Ml  49712 

Iron  County  HSG  Commission,  210  N  Third  St.,  Crystal  Falls.  Ml  49920 

Kent  County  HSG  Commission,  4300  Cascade  Road  SE,  Grand  Rapids,  Ml  49546 

Mk^igan  State  HSG  Dev  Auth.  P.O.  Box  30044,  Plaza  One,  4th  FL,  401  S.  Washington  Sq,  Lansing.  Ml 

48909  

HA  of  the  City  of  Hammond,  7329  Columbia  Circle  West,  Hammond,  IN  46324 


ONS — Continued 

Units 

Amount 

25 

585,000 

25 

456.315 

25 

665.320 

17 

457.790 

32 

994.790 

25 

542.720 

•25 

513.735 

81 

2.012.175 

48 

1.124,160 

50 

1,457.000 

50 

736.900 

50 

1,748.400 

42 

1.633.800 

25 

639,910 

22 

501,930 

3 

65,250 

25 

636,000 

23 

558,095 

11 

259.325 

9 

181.530 

8 

188,600 

8 

188,600 

3 

59,250 

5Ci 

1.140.750 

16 

654,480 

23 

669.540 

69 

2,560,875 

85 

2,524,335 

40 

984,955 

366 

16,529,730 

4 

109,840 

50 

1,045,090 

65 

1,124,925 

34 

1.596.270 

60 

1 .944,680 

88 

3,476,495 

42 

1,854,800 

22 

806,570 

73 

2.296.505 

25 

889.850 

12 

258.255 

50 

1.401.690 

100 

2,164.100 

10 

275,000 

50 

1,732.300 

50 

1.021.325 

5 

195.975 

59 

1.672.835 

25 

821,650 

2 

29.970 

30 

754.020 

30 

938.775 

93 

2.889,985 

20 

474.960 

14 

586,740 

20 

382.660 

3 

51.690 

8 

106,170 

4 

43.275 

25 

773.365 

38 

974.175 

25 

923.855 

50 

1.694,050 

209 

6,894,345 

25 

720,730 

25 

704.730 

10 

182.950 

25 

593.140 

120 

3.549.595 

18 

612,285 

Fedi'ra! 
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Recipients 


Indianapolis  HA,  410  North  Meridian  St.,  Indianapolis,  IN  46204  

Indiana  Dept.  of  Family  &  Social  Sen/ices  Admin  Div  of  Family  &  Children,  P.O.  Box  #7083,  402  West 
Washington  Street,  Indianapolis,  IN  46207  

Raane  County  HA,  837  Main  SL,  Racine,  Wl  53403  '. 

Eau  Claire  County  HA,  731  Oxford  Ave.,  Eau  Claire,  Wl  54703 

Eau  Claire  HA,  203  S  Fanwell  St.,  Eau  Claire,  Wl  54701  

Appleton  Housing  Authority,  525  N  Oneida  St..  Appleton,  Wl  54911   

Janesville  Community  Dev  Auth,  P.O.  Box  5005,  18  N  Jackson  St.  Janesville,  Wl  54547 

Wisconsin  HSG  &  Econ  Dev  Auth,  P.O.  Box  1728,  Madison,  Wl  53701  

PHA  of  the  city  of  Saint  Paul,  480  Cedar  Street,  Suite  600,  St.  Paul,  MN  55101  ". 

Minneapolis  PHA.  1001  Washington  Ave.,  Minneapolis,  MN  55401  

HSG  &  Redev  Auth  of  Duluth,  P.O.  Box  16900,  222  E  Second  Street,  Duluth,  MN  55816  

HSG  &  Redev  City  of  Brainerd,  304  East  River  Road.  Brainerd,  MN  56401  

HSG  &  Redev  Auth  of  Red  Wing,  433  West  Fourth  St.,  Red  Wing.  MN  55066  

HRA  of  Columbia  Heights,  590  Fortieth  Ave.  NE,  Columbia  Heights,  MN  55421  

HRA  of  Dakota  County,  2496  145th  Street  W.,  Rosemount,  MN  55068 

HRA  for  the  City  of  Bloomington,  2215  W  Old  Shakopee  Road,  Blocmington,  MN  55431  

Koochiching  County  HRA,  P  O.  Box  466,  Northome,  MN  56661  

Metropolitan  Council  HRA,  230  East  5th  Street  Mears  Pari<  Centre,  St.  Paul,  MN  55101  

HRA  of  Cass  County,  P.O.  Box  33,  Backus,  MN  56435 

South  Central  MN  Multi  Co  HRA,  410  Jackson  St,  P.O 

HRA  of  Owatonna,  540  W.  Hills  Circle,  Administration  BIdg.,  Owattonna,  MN  55060  

Southwest  Area: 

Taos  County  HA,  P.O.  Box  4239,  Taos,  NM  87571  

Region  II  HA  (Los  Alamos),  P.O.  Box  1106,  Las  Vegas,  NM  87701  

HA  of  El  Paso  City,  P.O.  Box  9895,  1600  Montana  Ave.,  El  Paso,  TX  79902  "... 

HA  of  City  of  Dallas,  P.O.  Box  191485,  3939  N  Hampton  Road,  Dallas  TX  75212  .". 

Housing  Authority  of  WACO,  P.O.  Box  978,  800  Clay,  Waco,  TX  775456 

Ms  Leiyh,  P.O.  Box  1051.  Mount  Pleasant,  TX  7456 „ 

Housing  Authority  of  Monahans,  209  S.  Dwight  St.,  Monahans,  TX  79756 

HA  of  the  city  of  Arlington,  P.O.  Box  231,  401  W  Sanford,  #2600,  Arlington,  TX  76011   

Housing  Authority  of  Marshall,  P.O.  Box  609,  406  Poplar,  Marshall,  TX  75671  

Wichita  Falls  HSG  Assist  Prog,  Box  1431,  Wichita  Falls,  TX  76307  

Midland  County  HA,  218  W.  Illinois,  Rm.  108,  Midland  TX  79701  

Texas  Dept  of  Comm  Affairs,  P.O.  Box  13166,  8317  Cross  Park  Dr.,  Austin.  TX  78711   

HA  of  the  City  of  Houston,  P.O  Box  2971,  2640  Fountamview,  Houston.  TX  77252  

HA  of  the  City  of  Galveston.  920  53rd  Street,  Galveston,  TX  77551  

HA  of  the  city  of  Beaumont,  P.O.  Box  1,312,  4925  Concord,  Beaumont,  TX  77704 

HA  of  the  city  of  Palacios.  P.O.  Box  899,  45  Seashell,  Palacios,  TX  77465 : 

HA  of  city  of  North  Little  Rock,  Box  516,  2201  Division,  North  Little  Rock,  AR  72115 

HA  of  city  of  Fort  Smith,  2100  North  31st  St.,  Ft.  Smith,  AR  72904  

HA  of  the  city  of  Paragould,  P.O.  Box  137,  612  East  Canal.  Paragould,  AR  72450  

Jonesboro  Urtaan  Renewal  &  HA,  600  Alpine  Street,  Jonesboro,  AR  72401  

Walnut  Ridge  PHA,  Box  225,  109  W.  Walnut  St ,  Walnut  Ridge,  AR  72476 

Greene  County  HA,  P.Q.  Box  137,  612  East  Canal,  Paragould.  AR  72451  

HA  of  Jefferson  Pansh,  1718  Betty  St..  Marrero,  LA  70072 

HA  of  Natchitoches  Parish.  P.O.  Box  255.  624  Second  St.,  Natchitoches.  LA  71458  

East  Carroll  Parish  Police  Jury.  400  First  Street,  Lake  Providence,  LA  71254  

W.  Baton  Rouge  Parish  Police  Jury,  P.O.  Box  757,  Port  Allen,  LA  70767  

Webster  Police  Jury,  P.O.  Box  876,  208  Gleason  St.,  Minden,  LA  71058  

HA  of  Morgan  City,  P.O.  Box  2393,  Morgan  City,  LA  70381   

HA  of  LaFourche  Pr.  P.O.  Drawer  499,  750  Tnple  Oaks  St..  Raceland.  LA  70394  

Town  of  White  Castle,  P.O.  Box  100,  32535  Bowie  Street,  White  Castle,  LA  70788 

HA,  of  the  City  of  Stillwater,  807  S.  Lowry  St.,  Stillwater,  OK  74074 

Oklahoma  Hsg.  Fin.  Agency,  P.O.  Box  26720.  1140  NW  63rd  St.,  Oklahoma  City,  OK  73126 

Laredo  Housing  Authority,  20GO  San  Francisco  Ave.,  Laredo,  TX  78040 

Robstown  Housing  Authority,  625  W.  Avenue  F,  Robstown,  TX  78380  

HA  of  the  City  ol  Sinton,  P.O.  box  1302,  900  Harvill,  binton,  TX  78387 

Marble  Falls  HA,  P.O.  Box  668,  1 1 10  Broadway,  Marble  Falls,  TX  78654 

Georgetown  Housing  Authority,  P.O.  Box  60.  1 702  Hart  St.,  Georgetown.  TX  78627  

Schertz  Housing  Authority,  204  Schertz  Partway,  Schertz,  TX  78154  

Bexar  Co.  HA,  1405  N.  Mam,  Suite  240,  San  Antonio,  TX  78212  

Travis  Co.  Housing  Authority,  P.O.  Box  1748,  Austin,  TX  78767  

Hidalgo  Co.  HA,  1800  N.  Texas  Blvd..  Weslaco,  TX  78596 

Alamo  Area  Council  of  Govts.,  118  Broadway,  Suite  400,  San  Antonio,  TX  78205  

TX  Dept.  of  Comm.  &  Hsg.  Affairs,  P.O.  Box  13941,  811  Barton  Springs  Rd.,  Ste.  500,  Austin,  TX  78711  ... 

Cherokee  Nation,  P.O.  Box  1007,  Tahlequah,  OK  74464  

Great  Plains  Area: 

Ottumwa  Housing  Authority,  102  West  Finley  Ave.,  Ottumwa,  lA  52501  

City  of  Sioux  HA,  P.O.  Box  447.  City  Hall,  Sioux  City,  lA  51102  „ 

Iowa  City  HA,  410  E.  Washington  St.,  Iowa  City,  lA  52240  '. 

Waterloo  Housing  Auth.,  P.O.  Box  1587,  215  E.  4th  St..  Waterloo,  lA  50704 


Units 


16 

221 
40 
25 
25 
40 
20 
85 
17 
53 
13 
13 
13 
25 
17 
10 
13 
53 
13 

-15 
10 


Amount 


642,355 

6,257,870 

1.127,850 
460,400 
394,475 
839.900 
407,300 

2,524,850 
766,495 

2.296,775 
325,445 
276.235 
234.045 
807,400 
611,120 
292,825 
278.020 

2.108,660 
216,155 
392.325 
181.575 


25 

633.795 

36 

1 ,503,895 

23 

879,300 

82 

3.261.575 

42 

1.121.520 

33 

698,985 

44 

952,570 

42 

1,527,795 

30 

818,330 

45 

1.158.025 

50 

1.408,775 

10 

421,785 

105 

5,016,105 

25 

1.275.825 

24 

746;780 

20 

578.880 

35 

1,015,725 

27 

604,665 

25 

321,850 

24 

593,720 

10 

135,720 

26 

349,680 

92 

3,614,160 

11 

263,700 

16 

225,970 

25 

766,585 

40 

1,088,875 

23 

419.795 

50 

1.099,055 

14 

278,930 

7 

178.720 

71 

2,255,065 

35 

988,100 

20 

650,650 

15 

499.270 

19 

432,180 

19 

710.175 

12 

430,380 

30 

1 ,080,650 

19 

747,145 

31 

739,660 

9 

224,375 

14 

387.480 

45 

1,336,400 

18 

329,220 

25 

471.050 

9 

360,475 

41 

961.655 

34-n 
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Fort  Dodge  Municpal  HA.  700  8.  17tti  Street,  Fort  Dodge.  lA  50501  : 

Souttiem  Iowa  Reg.  HA.  219  N.  Pine  St.,  Creston,  lA  50801  

Region  XII  Reg.  HA.  P.O.  Box  663,  108  W.  6th,  Canon,  lA  51401   

Northwest  Iowa  Reg.  HA,  PO.  Box  6207,  2311  W.  18th  St.,  Spencer.  lA  51301  „ 

Upper  Exploreland  Reg  HA,  134  West  Greene  St.,  Postville.  lA  52162  - 

Iowa  Northland  Reg  HA,  213  E.  4th  Street,  Watertoo.  lA  50703  

Wichita  PHA.  307  Riverview,  Wichita.  KS  67203  

Lawrence  Hocisir^g  Authority,  1600  Haskell  Ave.,  Lawrence,  KS  66044  

Ford  County.  SW  Area  Agency,  P.O.  Box  1636,  Dodge  City.  KS  67801  

Ellis  County  PHA,  c/o  Jim  Koentgsman.  P.O.  Box  1016.  2703  Hall.  BIdg  B,  Ste  10.  Hays.  KS  67601  

HA  of  Kansas  City.  299  Paseo.  Kansas  City.  MO  64106 

ChHIicothe  HA.  320  Park  Ln..  Chillicofhe.  MO  64601  

Missouri  HSG  DEV  Commission,  301  West  Armour.  Suite  600.  Kansas  City,  MO  64111  

Omaha  Housing  Authority.  540  S  27th  St.,  Omaha,  NE  68105  _ -.» 

Lincoln  Housing  Authority,  P.O.  Box  5327.  5700  R  St.,  Lincoln,  NE  68505  - 

Bellevue  Housing  Authority,  8214  Armstrong  Cir.  Omaha.  NE  68147  

NE  Nebraska  Joint  HA,  Simpco,  P  O.  Box  447.  Sioux  City.  lA  51 102 

GoWenrod  Joint  HA.  P.O.  Box  280.  Wisner.  NE  68791   

Saint  Louis  HA.  4100  Lindell  BWd.,  St.  Louis.  MO  63108  - 

HA  of  the  City  of  Jefferson.  P.O.  Box  1029,  Jefferson  City,  MO  65102  

Lincoln  County  PHA.  P.O.  Box  470.  Bowfing  Green.  MO  63334  

Franklin  County  PHA,  P.O.  Box  920.  Hillsboro,  MO  63050 

Phelps  County  PHA,  101  W.  10th  Street.  Rolla.  MO  65401  

Rocky  Mountains  Area; 

HA  of  City  and  County  of  Denver,  P.O.  Box  4305,  1 100  W.  Colfax  Ave.,  Denver,  CO  80204  

HA  of  the  City  of  Pueblo,  1414  N.  Santa  Fe  Ave.,  Puebto,  CO  810O3  - 

HA  of  the  City  of  BouWer,  3120  Broadway  Ave..  Boulder,  CO  80304  _ 

Fort  Collins  HA,  1715  W.  Mountain  Ave.,  Ft.  Collins,  CO  80521  

Longmonf  Housing  Authonty,  900  Coffman,  Suite  C,  Longmont,  CO  80501  

HA  of  County  of  Montezuma,  37  No.  Madison,  Cortez,  CO  81321  

CO  Dept.  of  Human  Services.  4131  S.  Julian  Way.  Denver.  CO  80236  

CO  Diviskjn  of  Housing.  1313  Sherman  St.,  #323,  Denver.  CO  80203 _ 

HA  of  Billings.  2415  First  Ave.  N..  BHIings.  MT  59101   

Great  Falls  HA.  1500  Sixth  Ave  S  ,  Great  Falls.  MT  59405  

Barnes  County  HA.  Skyline  Villa.  120  NW.  12th  St..  Barnes  County.  ND  58072 „ 

Sioux  Falls  HSG  &  Redev  Comm,  804  S.  Minnesota,  Sioux  Falls,  SD  57104  — 

Pennington  County  HSG  &  Redevelopment  Commission,  1805  W.  Fulton  St.,  RapkJ  City,  SD  57702  

Brookings  HSG  &  Redev  Comm,  Box  270— City  Hall.  1310  Main  Ave.  South.  Brookings.  SD  57006  

HA  of  the  County  of  Salt  Lake,  1962  S.  200  E.,  Salt  Lake  City,  UT  84115 » 

HA  of  Salt  Lake  City.  1776  SW  Temple  #204.  Salt  Lake  City,  UT  84115 _ 

Davis  County  HA.  P.O.  Box  328.  352  S.  200  W.  #1,  Farmington,  UT  84025 

HA  of  Utah  County,  240  E.  Center.  Promo.  UT  84606 .- - - 

Rock  Springs  HA,  212  D  Street.  Rock  Springs,  WY  82901 ~ 

Pacific  Hawaii  Area: 

Dept  of  Human  Concerns— Maui  County,  200  S.  High  St.  Wailuku.  HI  96793 

Hawaii  Housing  Authority.  P.O.  Box  17907,  1002  N.  School  Street.  Honolulu,  HI  96817 

CDC  County  of  Los  Angeles.  2525  Corporate  Place,  Monterey  ParV  CA  91754  

Kem  County  HA.  525  Roberts  LN,  Bakersfield.  CA  93308  

HA  of  County  of  San  Bernardino.  1053  N  "D"  St..  San  Bernardino,  CA  92410  

Santa  Bart)ara  County  PHA.  P.O.  Box  397,  815  W  Ocean  Ave.,  Lompoc,  CA  93438  

Riverside  County  PHA,  5655  Arlington  Ave.,  Riverside,  CA  95204  > 

San  Luis  Obispo  City  PHA,  487  Left  St.,  San  Luis  Obispo,  CA  93401  „ 

Long  Beach  HA,  333  W  Ocean  Blvd..  Long  Beach.  CA  90802 

Santa  Barbara  City  PHA.  808  Laguna  St.,  Santa  BartDara,  CA  93101  _ 

Santa  Ana  Housing  Authority,  500  W  Santa  Ana  Blvd..  Santa  Anna,  CA  92707  

Orange  County  HA.  2043  N  Broadway,  Santa  Ana,  CA  92706  - ™ 

San  Diego  County  HA,  3989  Riftin  Road,  San  Diego  CA  92123  

Santa  Monica  HA,  612  Colorado  Ave.,  Santa  Monica,  CA  90401  

Glendale  Housing  Authority,  520  E  Broadway  Ave.,  Ste,  302,  Glendale.  CA  91205  „ 

Nofwalk  Housing  Authority.  11689  the  Plaza.  Noowalk.  CA  90650 

Pomona  Housing  Authority,  P.O  Box  660,  Pomona  CA  91769 ~ 

HA  city  of  Endnitas.  505  South  Vulcan  Avenue,  Encinitas,  CA  92024 

Phoenix  Neighbortiood  Improvement  &  HSG  Dept.  830  E.  Jefferson  St.,  Phoenix,  AZ  95034  > 

Pinal  County  Housing  Dept,  RR  1,  P.O.  Box  191.  970  N.  Eleven  Mile  Comer  Rd..  Casa  Grande,  AZ  85222 

Navajo  Nation  HA.  P.O.  Box  4980,  Window  Rock,  AZ  86515 _ 

Tempe  Housing  Authority.  P.O.  Box  5002,  132  E.  6th  St.  200.  Tempe  AZ  95280 

Pimal  County  HA,  P.O.  Box  27210.  1501  N.  Oracle  Rd.  103,  Tucson,  AZ  85726  1 

HA  of  the  county  of  Butte,  580  Vallombrosa  Ave..  Chico,  CA  95926  

HA  of  the  county  of  Yolo,  P.O.  Box  1867.  1224  Lemen  Avenue,  Woodland,  CA  95695 

HA  of  the  county  of  Shasta,  1670  Market  St..  Suite  300.  Redding.  CA  96001  

HA  of  the  city  of  Redding,  760  Parkview  Ave.,  Redding,  CA  96001  

El  Dorado  County  PHA.  937  Spring  Street.  Placerville.  CA  95667  


Units 


UMI 


Amount 


4 

60,160 

14 

528,050 

14 

238,040 

31 

487.955 

6 

120.310 

20 

473.250 

24 

786.500 

34 

1,214,840 

6 

99,540 

36 

554.625 

27 

927.295 

47 

875,605 

50 

1,751,520 

17 

496.430 

33 

744.975 

3 

111,835 

25 

550,595 

13 

251.135 

19 

446.720 

15 

392,350 

68 

2,366,890 

34 

1.065,145 

22 

483,005 

10 

355,455 

33 

826,470 

10 

277,050 

12 

488,64a 

11 

482,900 

19 

510,055 

20 

343,820 

65 

1,937,390 

25 

516,370 

14 

275,940 

25 

339,245 

26 

581,670 

25 

583,250 

46 

936,220 

25 

500,250 

23 

883.140 

25 

615,040 

25 

668.370 

25 

624,955 

15 

1.122.140 

61 

3.868.860 

513 

24.600.570 

65 

1.712,895 

50 

2,009,685 

26 

1.172,600 

68 

3,037.545 

21 

879,360 

170 

7,635,300 

46 

2.071,930 

34 

2,216,375 

95 

4.683,550 

93 

4,235,945 

28 

1.062,240 

4 

279,570 

11 

505,870 

21 

1.013.225 

50 

1.904,000 

50 

2.051.000 

7 

229,725 

17 

499,690 

50 

1,421,750 

14 

396,540 

50 

1.592,475 

50 

1,990,950 

11 

298,590 

14 

324,320 

16 

613,740 

Section  8  Rental  Voucher  Prc 


GhAf.-' 
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994  Fair  Share/Incremental  Funding  Decisions— Continued 


Reapients 


State  Department  of  Housing  and  Community  Development,  P.O.  Box  952054,  Sacramento.  CA  94252 

HA  of  the  city  and  county  of  San  Francisco,  440  Turk  St.,  San  Francisco,  CA  94102  '. 

HA  of  the  city  of  Oakland.  1619  Hamson  St.,  Oakland.  CA  94612 ™ZZ 

HA  city  and  county  of  Fresno,  P.O.  Box  1 1985,  1833  "E"  Street,  Fresno,  CA  93776  ..!"!.""""!!!!!""."!!!." 

San  Mateo  County  HA,  456  Peninsula  Ave  .  San  Mateo,  CA  94401  

Merced  County  HA,  405  U  St..  Merced,  CA  95340  !.""""""."!"."Z"!1""!!.""" 

HA  city  and  county  of  Fresno,  P.O.  Box  11985,  1833  "E"  Street,  Fresno,  CA  93776  "!!!!!!!"!!!!!!!!!" 

HA  of  the  county  of  Tulare,  P.O.  Box  791,  5140  West  Cypress  Avenue,  Visalia,  CA  93279 !.!!!!."!!. 

HA  of  the  county  of  Monterey,  123  Rico  Street,  Salinas.  CA  93907 ™'l" 

HA  of  the  county  of  Mann,  P.O  Box  4282.  30  N.  San  Pedro  Road,  San  Rafael,  CA  94913 

Vallejo  City  HA,  P.O.  Box  1432,  Vallejo.  CA  94590  

San  Jose  Housing  Authority,  505  W  Julian  Street,  San  Jose,  CA  95110 !!!!!!!!!!!!!!!!."!!! 

HA  of  the  Co.  of  Santa  Clara,  505  West  Julian  Street,  San  Jose,  CA  95110  !.'."!!!!"!."."!!!!!!." 

Alameda  City  HA,  701  Atlantic  Ave.,  Alameda,  CA  94501  '"""'"Z'""""l 

Alameda  County  HA,  22941  Athertoh  Street,  Hayward,  CA  94544  !.!."."!^..".."!!!!'!!!!!1"'!!I 

Madera  Housing  Authority,  800  E  Yosemre  A.e    Madera,  CA  93638 !!!.".".".'."!!!!!!.^ 

Santa  Cmz  County  HA,  2160  41st  Ave  ,  Capi'ola,  LA  95062 Z.ZZ""""!"""!.^ 

Napa  City  Housing  Authority,  PC  Box  660,  1115  Seminary  St.,  Napa,  CA  94559  .."""."!""!"!!!!."!!!!!!!"! 

City  of  Santa  Rosa  HA,  P.O.  Box  1806,  Santa  Rosa.  CA  95402 

HA  of  County  of  Santa  Cruz,  2160  41st  Avenue,  Santa  Cruz,  CA  95010  !!!."!."."!."."! 

HA  of  the  City  of  Reno,  1525  East  Ninth  SVee*   «pno  NV  89512  !..."!.!!!!.".".".."."!!!"!! 

Northwest/Alaska  Area: 

Alaska  Housing  Finance  Corp,  P.O.  Box  230329,  624  W.  International  Rd.,  Anchorage,  AK  99523  

SW  Idaho  Cooperative  HA,  1108  West  Finch  Drive.  Nampa,  ID  83651  

Linn-Benton  HA,  1250  SE  Queen  Ave.,  Albany,  or  97321  !!!!!."!."!"!!!!!!!! 

HA  of  Malheur  County,  959  Fortner  St .  Ontano,  OR  97914 """."!!!.""""!"!!."!!!!." 

NW  Oregon  HSG  Association,  1508  Exchange  St ,  Astoria,  OR  97103 !"!"!!."!!!."!!""!!"!!."!!!!."!! 

HA  City  of  Longvlew,  1207  Commerce  Ave..  Longview.  WA  98632  .- !!"..."!.." 

HA  of  the  dty  of  Wenatchee,  236  N.  Mission  SL.  Wenatchee,  WA  98801  „ """""Z. 

Ferry  County  Joint  HA,  Post  Office  Box  533,  Reoublic  WA  99166  "Z''ZZ 


Units 


Total  Units 


19 
139 
40 
29 
82 
25 
28 
28 
31 
30 
25 
25 
25 
26 
25 
11 
49 
25 
25 
50 
49 

6 
14 
25 
34 
34 
21 
20 
28 


Amount 


505,615 

8,929,135 

2,132,770 

1.396,490 

4,774,040 

913,645 

991,970 

996,940 

1,636,935 

1,797.840 

1,114,055 

1.726.145 

1.726,145 

1,331,170 

1,229,800 

400,020 

3,136.605 

1,194,650 

1,233,515 

983,715 

1.730,100 

274,115 
394,440 
620,640 
603.600 
931,380 
615,480 
385.380 
367.200 


16,197 


$593,120,690 


i 
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Section  8  Rental  Certificate  Program,  FY  1994  Fair  Share/Incremental  Funding  Decisions 


Recpients 

New  England  Area: 

Boston  Housing  Authority.  52  Chauncy  Street,  Boston,  MA  02111   

Medford  Housing  Authority,  121  Riverside  Ave.,  Medford,  MA  02155 

Framingham  Housing  Authority,  1  John  J.  Brady  Dr..  Framingham,  MA  01701  

Brookline  Housing  Authority,  90  Longwood  Ave  .  Brookline,  MA  02146 

Springfield  Housing  Authority,  P.O.  Box  1609,  25  Saab  Ct.,  Spnngfleld,  MA  01101 !..""""" 

Bralntree  Housing  Authority.  25  Roosevelt  St.,  Braintree.  MA  02184 

Gardner  Housing  Authority,  116  Church  St.,  Gardner,  MA  01440  

Cohasset  Housing  Authonty,  60  Elm  St ,  Cohasse'   MA  02025 ."."!!."."."." 

EOCD  100  Cambridge  St.,  Boston,  MA  02202  !.!."Z.'Z 

HA  of  the  city  of  Willimantic,  P.O.  Box  606.  49  West  Ave.,  Willimantic,  CT  06226 

HA  of  the  city  of  Meriden,  P.O.  Box  91 1 ,  22  Church  St.,  Meriden,  CT  06451  

HA  of  the  city  of  Ansonia,  75  Central  Street,  Ansonia,  CT  06401   

State  of  Connecticut  Department  ot  Social  Services,  1049  Asylum  Avenue,  Hartford,  CT  06105 

HA  of  the  city  of  Old  Town,  P.O.  Box  404,  100  South  Main  Street,  Old  Town,  ME  04468 

Bath  HA,  125  Congress  Avenue,  Bath.  ME  04530 „ 

Maine  State  HA,  P  O.  Box  2669,  353  Water  Street,  Augusta.  ME  04338 

Dover  HA.  62  Whittier  St.,  Dover,  NH  03820  ...  

Brattleboro  HA,  P.O.  Box  2275,  100  Melrose  Terrace,  Brattleboro,  VT  05301  „........"!!!. 

Hartford  HA,  Lebanon  HA,  31  Riverside  Circle,  West  Lebanon,  VT  03784  

Vermont  State  HA.  P.O.  Box  397,  One  Prospect  St.,  Montpeller,  VT  05601  

HA  of  town  of  South  Kingston,  P.O.  Box  6,  Peace  Dale.  Rl  02883  

Town  of  Portsmouth  HA.  P.O.  Box  1 18,  2368  East  Mam  Road.  Portsmouth,  Rl  02871  

Rhode  Island  Housing  and  Mortgage  Finance  Corp.,  60  Eddy  Street,  Providence,  Rl  02903 

New  York/New  Jersey  Area: 

Albany  Housing  Authority,  4  Lincoin  Square  Aioanv.  NY  122C2  , 

Plattsburg  Housing  Authority,  19  Oak  St..  Piattstjurgh,  NY  12901  

Rochester  Housing  Authority,  140  West  Ave  ,  Rochester,  NY  W611  : 

Gloversville  Housing  Authority,  Dubois  Garden  Apts,  181  West  Street,  Gloversville.  NY  12078  .. 

Amsterdam  Housing  Authority,  52  Division  St.,  Amsterdam,  NY  12010  

Town  of  Amherst,  5583  Main  St.,  Wllliamsvllle,  NY  14221   

City  of  Buffalo.  City  Hall.  Buffalo,  NY  14202 


Units 


AnKXjnt 


42 

$1,784,050 

25 

1,191,445 

12 

471.260 

12 

515,880 

25 

875,665 

25 

1,220,340 

25 

672.360 

25 

1.026.780 

152 

6.193,470 

10 

428,475 

35 

1,830,395 

44 

2.540,345 

22 

1,324,545 

12 

395.100 

25 

902.562 

19 

579.248 

25 

942.300 

10 

232.680 

9 

221.355 

5 

150,045 

20 

770.500 

2 

100,075 

27 

1,040,086 

5 

139,110 

6 

159,120 

35 

1,349,425 

17 

334.920 

25 

622.500 

22 

553,795 

80 

2,306,300 

141? 
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Section  8  Rental  Certificate  Program.  FY  1994  Fair  Share/Incremental  Funding  Decisions— Continued 


Recpients 


UMI 


DepJ  of  Urban  &  Econc  Dev..  City  Hall  1  Kennedy  Plaza.  Utica,  NY  13502  -.. 

To¥*n  of  Knox,  Town  Hall.  P.O.  Box  56.  Knox.  NY  12107  ~ 

Town  of  Korthght.  Town  HaM.  Rt.  10.  P.O.  Box  D-6.  Bloomvilte.  NY  13739  

Town  ol  Stillwater,  PC.  Box  700.  Stillwater,  NY  12170  » 

New  York  Stata  HFA,  One  Fordham  Plaza.  Room  E204,  Bronx.  NY  10458  — -. 

New  York  City  HA.  250  Broadway,  New  York.  NY  10007 

Greenburgn  Housing  Authority.  9  Maple  St.,  White  Plains,  NY  10603  

Monticello  Housing  Authonty.  76  Evergreen  Dr.,  Monticelto.  NY  12701  

Town  of  IsJip  HA.  963  Montauk  Hwy..  Oakdale,  NY  11769 „ 

Town  of  Amherst  do  Belmont.  560  Delaware  Avenue.  Buffak),  NY  14202 

New  York  City  DHPO.  100  GoW  St.,  New  York,  NY  10038  

Highland  FaHs,  Village.  180  Main  St.,  Highland  Falls.  NY.  10928 

Kiryas  Joel,  Village  HSG.  Auth..  Municipal  Building,  500  Forest  Road  Suite  202,  Monroe,  NY  10950  

New  York  State  HFA  and  DHCR,  One  Fordham  Plaza.  Bronx,  NY  10458 

HA  of  the  City  of  Newark,  57  Sussex  Ave  ,  Newark,  NJ  07103 

HA  of  the  aty  of  Union  City,  391 1  Kennedy  Boulevard,  Union  City.  NJ  07087 .'.... ~ 

HA  of  the  Bofough  o(  Red  Bank,  P.O.  Box  2158.  Red  Bank,  NJ  07701   ~ ~ - 

Township  of  Neptune  HA.  1810  Alberta  Avenue,  Neptune.  NJ  07753 

HA  of  the  city  of  East  Orange.  160  Halsted  Street,  East  Orange.  NJ  07018  - - 

Glassboro  Housing  Authonty,  737  Lincoln  Blvd..  Glassboro,  NJ  08028  - 

HA  of  the  city  of  Berketey,  44  Frederick  Drive.  Bayville.  NJ  08721  - ~... 

Book  Township  HA.  165  Chambers  Street,  Bridge  Road.  Bnck  Town,  NJ  08723 

HA  of  the  Town  of  Dover,  215  East  Blackwell  Street,  Dover,  NJ  07801   

City  of  Paterson,  Dept.  of  Community  Development,  125  Ellison  Street,  Paterson,  NJ  07505 

HA  of  township  of  BkwmfieW,  Town  Hall,  Municipal  Plaza— Room  105.  BkwmfieW,  NJ  07003 

New  Jersey  DCA,  CN  051.  Trenton,  NJ  08625  - 

HA  of  Baltimore  City.  417  East  Fayette  St.,  Baltimore,  MD  21202  

Havre  De  Grace  HA,  101  Stansbury  Court,  Havre  De  Grace,  MD  21078  ....„ — 

HA  of  St.  Mary's  County,  P.O.  Box  653,  Leonardtown.  MD  20650 

Carroll  County  HSG  Admin.,  Bureau  of  HSG  &  Com,  125  N.  Court  Street.  Suite  203.  Westminster, 

21157  

HA  of  the  City  of  Morgantown,  517  Fainnont  Avenue,  Fairmont.  WV  26554  

Benwood  Housing  Authority,  2200  Marshall  Street.  Benwood.  WV  26031  

Chester  Housing  Authonty,  6  W.  Sixth  St.,  Chester,  PA  19016  

Hamstxirg  Housing  Authonty,  361  Chestnut  St.,  Hanisburg,  PA  17105  

Montgomery  Housing  Authonty,  1875  ^4ew  Hope  Street.  Nonistown.  PA  19401  ~ 

Monroe  County  HA.  1055  W.  Main  St..  Stroudsburg,  PA  18360 - 

LcUKaster  Housing  Authonty.  333  Church  Street,  Lancaster,  PA  17062  

Shamokin  Housing  Authonty,  1  East  Independence  Street,  Shamokin.  PA  17872  

Cumberland  County  HA.  114  N.  Hanover  St.,  Carlisle,  PA  17013 ~.~ 

Lehigh  County  HA.  333  Ridge  St..  Emmaus,  PA  18049  

Un»n  County  HA,  Cotonial  Pk  Box-274.  2015  Market  St..  Lewisburg.  PA  17837 

Pittsburgh  Housing  Authority,  200  Ross  Street,  9FL.  Pittstxjrgh,  PA  15219 

Allegheny  County  HA,  341  Fourth  Avenue,  Pittsburgh,  PA  15222 «... 

Butler  County  HA.  Ill  South  Cliff  St.,  P.O.  Box  1917,  Butler,  PA  16003  

Westmoreland  County  HA.  R.D.  #6  South  Greengate  Rd..  Greensburg,  PA  15601  „. 

Indiana  County  HA,  104  Philadelphia  St ,  Indiana,  PA  15701    

Portsmouth  Redev  &  HA,  P.O.  Box  1098,  339  High  St..  Portsmouth,  VA  23705 

Norfolk  Redev  &  HA,  P.O.  Box  968,  Norfolk,  VA  23501   

Dept.  of  Housing.  Municipal  Center,  BIdg.,  5,  Princess  Anne  Executive  Park.  Virginia  Beach,  VA  23456  . 

Virginia  Housing  Dev  Auth,  601  S  Belvidere  St..  Rrchmond.  VA  23220  

HOC  of  Montgomery  Cnty.  10400  Detrick  Ave.,  Kensington.  MD  20895 , 

Prince  George's  County  DHCD,  9400  Peppercom  PI..  Landover,  MD  20785  

Alexandria  Redev.  &  HA,  600  N.  Fairfax  St.,  Alexandria,  VA  22314  

Fairfax  County  Redev  &  HA,  3700  Pender  Drive.  Suite  300.  Fairfax,  VA  22030  ~ -. 

Vtrgi.isa  Housing  Dev.  .Auth.,  601  S.  Belvidere  Street,  Richmond,  VA  ?3?20  

Southeast  Area: 

HA  of  the  county  of  DeKalb.  P.O.  Box  1627.  Decatur,  GA  30031  

Georgia  HFA,  60  Executive  Parkway,  S.  Suite  250,  Atlanta,  GA  30329 

HA  of  the  Birmingham  District,  P.O.  Box  55906.  1826  Third  Ave.  S,  Birmingham,  AL  35255  

HA  ol  city  of  Huntsville,  AL.  P.O.  Box  486.  200  Washington  St..  Huntsville.  AL  35804  

Cokjmbiana  Housing  Authority.  P.O.  Box  49A,  Columbiana,  AL  3501   _ - 

HA  of  the  city  ol  Ozark,  P.O.  Box  566.  »7  Matthews  Ave.,  Ozark,  AL  36361  „ 

Rural  HA  of  Jefferson  County.  AL,  2100  Walker  Chapel  Rd.,  Fultondale.  AL  35068 

HA  of  the  town  of  Arab,  P.O.  Box  452,  71 1  Stone  Creek  Dr.,  Arab,  AL  35016 ; 

HA  of  city  of  Bessemer.  AL.  1100  Fifth  Ave.  N..  Bessemer,  AL  36020  

HA  of  the  crty  ol  Greenville.  P.O.  Box  521.  601  Beeland  St.,  GreensviHe,  AL  36037  

HA  of  the  city  of  Foiey,  302  Fourth  Ave..  Foley.  AL  36535 

HA  ol  city  of  Prichard.  AL.  P.O.  Box  10307.  800  Hinson  Ave..  Prichard.  AL  36610  

HA  of  the  city  of  Columbia.  1917  Harden  Street.  Columbia.  SC  29204 _ 

South  Carolina  Reg  HA  No.  L.  Post  Offk»  Box  326.  404  Church  Street.  Laurens.  SC  29360 


MD 


Units 


Amount 


25 

574.500 

20 

590.840 

20 

384,640 

10 

324.675 

13 

295.375 

580 

26.788.560 

30 

1.676.460 

6 

218.340 

16 

833.960 

30 

1,993.500 

215 

10,513.020 

10 

436.750 

8 

441.360 

156 

7.639.705 

69 

3.397,905 

25 

954,000 

25 

1,214,400 

25 

1,299,275 

21 

1,086,210 

27 

1,155,690 

25 

1,524.420 

29 

1,016,160 

15 

830,280 

24 

1.409.045 

16 

898.380 

20 

729.300 

49 

2,356.205 

25 

1.003.775 

6 

253.690 

36 

1.318.470 

25 

758.855 

32 

739.660 

55 

2.517.600 

10 

340.860 

75 

3.494.750 

34 

1.176.020 

41 

1.504.260 

15 

322.400 

20 

597.155 

26 

796.050 

16 

309.480 

69 

1 .782.540 

39 

1.054.605 

13 

321.420 

21 

613.725 

14 

297.610 

7 

248.380 

11 

490.925 

7 

282,720 

102 

3.312,965 

29 

1,568.265 

45 

2.859.360 

15 

710.875 

31 

1.675,805 

10 

561,960 

89 

4.622,160 

64 

1.402,465 

15 

535,500 

21 

522,570 

4 

93,340 

18 

382.440 

16 

372.370 

10 

201.320 

5 

178.500 

30 

491.850 

4 

111,200 

11 

265,615 

50 

1.697.130 

22 

417.605 

SECTION  8  Rental  Certificate  Program,  FY  1994  Fair  Share/Incremental  Funding  Decisions— Continued 


Recipients 


HA  of  the  dty  of  Greenwood.  Post  Office  Box  973,  315  Foundry  Road.  Greenwood.  SC  29648 

HA  of  the  dty  of  Charlotte.  P.O.  Box  36795,  1301  South  Boulevard.  Charlotte.  NC  28236  

HA  of  the  city  ol  Kinston.  P.O.  Box  697,  608  North  Queen  Street,  Kinston,  NC  28501  

HA  of  the  city  of  High  Point,  P.O.  Box  1779,  500  East  Russeir  Avenue,  High  Point,  NC  27261  

HA  of  the  aty  of  Asheville.  P.O.  Box  1898,  165  South  French  Broad  Avenue,  Asheville,  NC  28802  . 

HA  of  the  city  ol  Durham.  P.O.  Box  1726,  330  East  Mam  Street,  Durham.  NC  27702  

Statesville  HA,  P.O.  Box  187.  433  South  Meeting  .Street,  Statesville,  NC  28677 

Chatham  County  HA,  P.O.  Box  691,  126  Hillsboro,  NC  27312 r. 

Biloxi  Housing  Authority.  P.O.  Box  447,  Biloxi,  MS  39533  

Mississippi  Reg  HA  No.  VII.  P.O.  Box  430,  McComb,  MS  39648 

Long  Beach  HA,  P.O.  Drawer  418.  Long  Beach,  MS  39560 

Panama  City  HA,  804  East  15th  Street,  Panama  City,  FL  32405 

HA  of  Brevard  County,  P.O.  Box  540338,  615  Kurek  Court,  MerrItt  Island.  FL  32953 

Pahokee  HA,  465  Friend  Terrace,  Pahokee.  FL  33476  

Ormond  Beach  HA.  P.O.  Box  998,  100  New  Britain  Ave..  Onnond  Beach.  FL  32174 

Ocala  Housing  Authority.  1415  NE  32nd  Terrace,  Ocala,  FL  34470  

Alachua  County  HA,  636  NE  First  Street,  Gainesville,  FL  32601   

Deland  Housing  Authority,  300  Sunllower  Circle,  Deland  FL  32724 

Broward  County  HA,  1773  N.  State  Road  7,  Lauderhill,  FL  33313 

Hillsborough  County  Housing  Assistance  Dept.,  9260  Bay  Plaza  Blvd.,  Tampa,  FL  33619 

Orange  County  HSG  Assistance,  P.O.  Box  1393,  525  E.  South  St..  Orlando.  FL  32801  

*   Pasco  County  HA.  37460  Acorn  Loop,  Dade  City,  FL  33525  

Walton  County  HA,  P.O.  Box  1258,  161  East  Sloss  Avenue,  Defuniak  Springs.  FL  32433 

HA  ol  Boca  Raton,  201  W.  Palmetto  Park  Rd.,  Boca  Raton,  FL33432  

Hernando  County  HA,  820  Kennedy  Blvd.,  Brooksville.  FL  34601   

Nassau  County  HA.  9143  Phillips  Highway,  Ste  350,  Jacksonville,  FL  32256  

HA  ol  Jelferson  County.  801  Vine  Street,  Louisville,  KY  40204 

City  of  Louisville  DHUD,  745  West  Main  St.,  Louisville,  KY  40202 

Appalachian  Foothills  HA,  1448  Diedrich  Blvd.,  Russell,  KY  41169  

Kentucky  Housing  Corp.,  1231  Louisville  Road,  Frankfort.  KY  40601  

Knoxville's  CDC.  P.O.  Box  3550,  901  Broadway  NE.  Knoxville.  TN  37927 

Southeast  Tennessee  HRA,  P.O.  Box  805.  Dunlap.  TN  37327 

Memphis  Housing  Authority,  P.O.  Box  3664,  700  Adams  Avenue.  Memphis.  TN  38103 

Metropolitan  Development  &  HA,  P.O.  Box  846,  701  South  Sixth  Street,  Nashville,  TN  37202  

Jackson  Housing  Authority.  P.O.  Box  3188.  175  Preston  Street,  Jackson,  TN  38301  

Municipality  ol  San  Juan.  P.O.  Box  4355,  San  Juan,  PR  00901  

Municipality  of  San  Juan.  P.O.  Box  163.  Moca.  PR  00673  , 

Municipality  of  Guaynabo,  P.O.  Box  126,  Guaynabo,  PR  00657 

Municipality  of  Aguada,  P.O.  Box  517,  Aguada,  PR  00602  

Virgin  Island  HA,  P.O.  Box  7668,  Charlotte  Amalie,  St  THO,  VI  00801  

Midwest  Area: 

Cook  County  HA,  59  E.  Van  Buren  St.,  Chicago,  IL  60605 

Williamson  County  HA.  P.O.  Box  045,  300  Hickory  Street,  Carten/itle,  IL  62918 

Cincinnati  Metropolitan  HA,  16  W.  Central  Parkway.  Cincinnati,  OH  45210 

Adams  Metropolitan  HA.  900  Cemetery  Street,  Manchester,  OH  45144  

Lucas  Metropolitan  HA,  P.O.  Box  477,  435  Nebraska  Avenue,  Toledo.  OH  43697 

Lake  Metropolitan  HA,  200  West  Jackson  Street,  Painesville,  OH  44077  

Medina  Metropolitan  HA,  860  Walter  Road,  Medina,  OH  44256 

Tuscarawas  Metropolitan  HA.  125  East  High  Avenue,  New  Philadelphia.  OH  44663 

Springfield  Metropolitan  HA.  437  East  John  Street.  Springfield,  OH  45505  

Cambridge  Metropolitan  HA.  P.O.  Box  744.  1100  Maple  Ct..  Cambridge,  OH  43725 

Morgan  Metropolitan  HA,  4512  N  State  Route  376  NW,  McConnelsville,  OH  43756 

Noble  Metropolitan  HA,  P.O.  Box  744,  1100  Maple  Court,  Cambridge,  OH  43725 

Delaware  Metropolitan  HA,  P.O.  Box  1292,  27.5  N.  Union  Street,  Delaware,  OH  43015 

Morrow  Housing  Authority,  Morrow  County,  298  East  Center  Street,  Manon,  OH  43302 

Saginaw  Housing  Commission,  2811  Davenport  Ave.,  Saginaw,  Ml  48602 

Ypsilanti  Hoiisinn  Commission,  fiOl  Armstrr^ng  Drive  Ypsilanti,  Ml  48197 

Kent  County  HAr741  East  Beltline  Ave.,  NE.,  Grand  Rapids,  Ml  49506 

Michigan  State  HSG  Dev  Auth.  P.O.  Box  30044,  401  S.  Washington  Sq,  4th  Fl.,  Lansing,  Ml  48909 

Cadillac  Housing  Commission,  Kirtland  Terrace,  111  S.  Simons  Street,  Cadillac,  Ml  49601  

Muskegon  Housing  Commission,  1080  Terrace  St.,  Muskegon,  Ml  49442  

Grand  Rapids  HSG  Comm,  1420  Fuller  Ave  SE.,  Grand  Rapids.  Ml  49507  

Kent  Co.  Housing  Commission.  4300  Cascade  Road  SE.,  Grand  Rapids.  Ml  49546  

Michigan  State  HSG  Dev  Auth,  P.O.  Box  30044,  401  S.  Washington  Sq,  4th  Fl.,  Lansing.  Ml  48909  , 

HA  of  the  city  ol  Fort  Wayne,  One  Main  Street,  P.O.  Box  13489,  Fort  Wayne,  IN  46802  

HA  of  the  dty  ol  Hammond,  7329  Columbia  Circle  West,  Hammond,  IN  46324 

Indianapolis  Housing  Authority,  410  North  Mendian  St.,  Indianapolis,  IN  46204  

HA  of  the  city  ol  Marion.  121  North  Washi.ngton  St.,  Marion,  IN  46952  

Crawlordsville  HA.  P.O.  Box  421,  227  E.  Main  St.,  Crawfordsville.  IN  47933 

Beloit  Comm  Dev  Auth,  220  Portland  Ave.,  100  State  Street,  Betoit,  Wl  53511 ..... 

Radne  County  HA,  837  Main  St.,  Racine,  Wl  53403 

Kenosha  Housing  Authority.  625  52nd  St..  Kenosha,  Wl  53140 


Units 


Amount 


13 

280,005 

32 

824,220 

39 

894.660 

28 

764,540 

29 

737,880 

28 

863,940 

18 

399.690 

12 

355.500 

12 

331.045 

56 

1.225,605 

12 

345,240 

19 

491,170 

25 

900,120 

29 

1,166,195 

17 

505,890 

25 

667.500 

33 

1.126.455 

33 

1,316.280 

25 

958.800 

34 

1.298.635 

25 

827,760 

30 

1.171,225 

25 

690,000 

25 

961,430 

25 

801.300 

25 

471,650 

15 

415.615 

32 

873.405 

25 

490.480 

50 

1.148,935 

12 

267,540 

50 

1,451,400 

19 

644.280 

25 

972.500 

25 

642.740 

28 

772.800 

25 

501,900 

IS 

414,000 

25 

487,500 

9 

380,160 

407 

18,371,825 

48 

1.288.260 

91 

2.589.340 

6 

146.170 

40 

1.490.200 

80 

2.284,200 

35 

1.134,775 

24 

513,870 

29 

812,475 

15 

300,725 

14 

223.855 

2 

43.855 

43 

1,150.910 

5 

85.140 

12 

288.440 

25 

1,091,740 

50 

1,819.215 

100 

3.180.975 

25 

677.215 

25 

847,645 

49 

1,230,620 

25 

623,810 

5 

102,575 

13 

363,740 

35 

1.260,840 

54 

1.900,980 

25 

497,450 

11 

213.080 

10 

289,755 

40 

1,117,500 

25 

708,780 

14'4 
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SECTION  8  REhfTAL  CERTIFICATE  PROGRAM.  FY  1994  FAIR  ShARE/INCREMENTAL  FUNDING  DECISIONS— Continued 


Recipients 


Eau  CJaife  HA,  203  S.  FanveH  St.,  Eau  Claire  Wl  54701  - 

PHA  of  the  city  ot  Saint  Paul,  480  Cedar  Street,  Suite  600.  St.  Paul.  MN  55101  

HRA  o«  Dulutti,  P.O.  Box  16900,  222  E.  Second  Street.  Dulutti.  MN  55816  - 

HRA  of  Bemidji.  619  America  Avenue.  Bemidii,  MN  56601  - 

Moorehead  Housing  Authority,  920  Fifth  Ave.,  South,  Moorehead,  MN  56560 - 

HRA  of  St.  Ctoud.  619  Mall  Germain,  Suite  212.  St.  Cloud,  MN  56301  ~ -, 

HRA  of  Cambndge,  1213.  Fern  Street,  Cambridge,  MN  55008  

HRA  of  ColumtHa  Heights,  590  Fortieth  Ave.,  NE.,  Columbta  Heights.  MN  56421   

HRA  of  Dakota  County,  2496  145th  Street  W  ,  Rosemount,  MN  55068 

HRA  of  Rochester,  2116  Campus  Dnve  SE.,  Suite  10.  Rochester,  MN  55904  

Koochiching  County  HRA,  P.O.  Box  466,  Northome.  MN  56661  - 

HRA  of  Clay  County.  P.O.  Box  099,  6  North  Mam  Street.  DItworth,  MN  56529 - 

HRA  of  Cass  County.  P.O.  Box  33.  Backus,  MN  56435  - 

Bernalillo  County  HA,  620  Lomos  NW..  Albuquerque.  NM  87102  - 

Region  IV,  Box  5699  RIAC,  Roswell,  NM  88201  - 

HA  of  Lubbock,  P.O.  Box  2568,  515  N.  Zenith.  Lubbock.  TX  79406 „ : — 

M.S.  Caviness.  P.O.  Box  621,  700  S.  Delaware,  Clarksville,  TX  75426  — 

HA  of  the  city  of  Thomdale,  306  Umlang  St.,  Thorndale,  TX  76677 

Tanant  County  HA,  1501  Mernmac  Cirde  »  200,  Ft.  Worth,  TX  76107 

HA  of  El  Paso  County,  P.O.  Box  9895,  1600  Montana  Ave.,  El  Paso,  TX  79902 

HA  of  the  city  of  Garland,  701  Clark  St.,  Garland,  TX  75040  

HA  of  San  Angeto,  P.O.  Box  1751,  115  W.  1st.  St.,  San  Angeto,  TX  76902 

Texoma  HSG  Assistance  Prog,  10000  Grayson,  Denlson,  TX  75020  

HA  of  the  city  of  Baytown.  806  Nazro  St.,  Baytown,  TX  77520  -• • 

HA  of  city  of  Texas  City,  817  Second  Ave.  North.  Texas  City.  TX  77590  

HA  of  the  city  of  Palacios,  P.O.  Box  899.  45  SeasheM.  Palacws,  TX  77465  - 

HA  of  the  city  of  Rosenberg,  1901  Avenue  G,  Rosenberg,  TX  77471  - ~~ 

HA  of  city  of  l^orth  Little  Rock.  Box  516,  2201  Division,  Nortn  Little  Rock.  AR  72115 « 

HA  of  city  of  Siloam  Spnngs,  Box  280.  Sik)am  Spnngs,  AR  72761  

HA  of  the  city  of  Texarkana.  110  Bramble  Courts,  Texarkana,  AR  75502  

Greene  County  HA.  P.O.  Box  137,  612  East  Canal.  Paragould.  AR  72451  ~ - 

HA  of  New  Orleans.  918  Carondelet  St.,  New  Orleans.  LA  70130 

HA  of  Shreveport.  623  Jordan  St.,  Shreveport,  LA  71 101   

E.  Baton  Rouge  Parish  HA.  4546  North  Street.  Baton  Rouge.  LA  70806  

HA  of  Bogalusa,  P.O.  Box  1113,  1015  Union  Ave.,  Bogalusa,  LA  70427  

HA  of  New  Ibena,  325  North  Street,  New  Iberia,  LA  70660 

Cateasue  Parish  HA.  P.O.  Drawer  3287,  1107  Enterpnse  Blvd.,  Lake  Charles,  LA  70602 

HA  of  New  Roads,  151  Cherry  Street.  New  Roads.  LA  70760 

Lincoln  Pansh,  P.O.  Box  979,  Ruston,  LA  71273 

HA  of  the  City  of  Tulsa.  P.O.  Box  6369,  415  E.  Independence.  Tulsa.  OK  74148 — .% — 

HA  of  town  of  Fort  Gibson,  P.O.  Box  426,  501  E.  Walnut,  Fort  Gibson.  OK  74434 

HA  of  the  city  of  Nonnan,  700  N.  Berry  Rd.,  Norman.  OK  73069 

HA  of  city  of  Stillwater,  807  S.  Lovwy  St.,  Stillwater,  OK  74074 

San  Antonk)  HA,  P.O.  Drawer  1300.  818  S.  Ftores  St.,  San  Antonk).  TX  78295 

Robstown  Housing  Authority,  625  W.  Avenue  F,  Robstown,  TX  78380  

Edcouch  Housing  Authority,  P.O.  Box  92,  209  Pacific  Avenue.  Edcouch.  TX  78538 

Round  Rock  HA,  P.O.  Box  781,  1100  Westwood  Drive.  Round  Rock,  TX  78664  _» 

Roma  Housing  Authority,  P.O.  Box  1002,  301  Canales  Circle,  Roma,  TX  78584 ^. 

Alamo  Area  Counal  of  Govts,  118  Broadway  Suite  400.  San  Antonk),  TX  78205 

Great  Plains  Area: 

Ottumwa  Housing  Authority,  102  West  Finley  Ave..  Ottumwa,  lA  52501  

Low  Rent  HA  of  Cedar  Rapids.  Iowa.  1215  1st  Street  SE.,  Cedar  Rapids,  lA  52401  _ 

Watertoo  Housing  Authonty.  P.O.  Box  1587,  214  E.  4th  St.,  Waterkx).  lA  50704  „ 

Northwest  Iowa  Regional  HA.  P.O.  Box  6207.  2311  W  18th  St..  Spencer.  lA  51301   

Upper  Expkjreland  Reg  HA.  134  West  Greene  St.,  Postville,  lA  52162  - 

Central  Iowa  Regional  HA.  till  9th  St.  Suite  390,  Des  Moines.  lA  50314  

Wk:hita  PHA.  307  Riven/iew.  Wrchita,  KS  67203  ~ — 

City  of  Olathe  HA,  P.O.  Box  768,  100  W.  Santa  Fe,  CHathe,  KS  66061  - 

Ford  Co.,  SW  Kansas  Area  AG.,  P.O.  Box  1636.  Dodge  City.  KS  67801  - 

LaFayette  Co.  PHA.  c/o  Saline  Co.  PHA  ADM  by  HRCA.  P.O.  Box  550.  1415  S.  aOeH.  Marshall.  MO  65304 

HA  of  Liberty,  P.O.  Box  159,  101  E.  Kansas,  Liberty,  MO  64608 - 

Omaha  Housing  Authority,  540  S.  27th  St..  Omaha.  NE  68106  

Bellevue  Housing  Authority,  8214  Amnstrong  Cir,  Omaha.  NE  68147  

GoWenrod  Joint  HA.  P.O.  Box  280,  Wisner,  NE  68791   

HA  of  Saint  Louis  County.  P.O.  Box  23886.  8865  l^tural  Bridge,  St.  Louis,  MO  63121  

HA  of  the  city  of  Jefferson.  P.O.  Box  1029,  Jefferson  City.  MO  65102  - - 

Franklin  County  PHA.  P.O.  Box  920,  Hillsboro,  MO  63050 

Rocky  Mountains  Area: 

HA  of  city  and  county  of  Denver,  P.O.  Box  4305.  1100  W.  CoMax  Ave..  Denver.  CO  80204  

Fort  Collins  HA.  1715  W.  Mountain  Ave.,  Ft.  Collins,  CO  80521  - 

HA  of  the  city  of  Lakewood.  445  So.  Allison  Pkwy,  Lakewood,  CO  80226  


Units 


UMI 


Amount 


25 

394.475 

18 

797.050 

12 

255,705 

13 

290,596 

25 

592,805 

10 

206,600 

10 

288,000 

25 

807,400 

10 

368,440 

10 

301.850 

25 

572.110 

25 

598.175 

9 

161,275 

27 

847,080 

18 

359,060 

21 

653,095 

16 

393.275 

18 

537.300 

31 

861.390 

39 

1,298,700 

50 

2,079,720 

32 

632,315 

17 

459.595 

50 

2,104,200 

19 

559.320 

12 

325,200 

38 

1.311,000 

27 

709,320 

25 

454,025 

10 

205,425 

25 

336,325 

49 

2,041.140 

19 

613,020 

12 

429,720 

9 

122,260 

11 

236.820 

22 

624.600 

8 

168.730 

7 

153,000 

21 

534,060 

20 

360.670 

34 

942.870 

13 

294.525 

50 

2,103,000 

10 

279,715 

12 

318,340 

20 

759,315 

14 

268,560 

9 

159.820 

17 

320,130 

20 

523,300 

9 

223,205 

19 

316,835 

18 

337,315 

18 

564,115 

10 

264.550 

31 

865,455 

19 

369.355 

25 

494,380 

50 

1,512.525 

16 

378,920 

12 

385,155 

24 

452,670 

50 

1.718.000 

25 

494,245 

16 

472.040 

15 

622.695 

13 

529,360 

25 

789,075 

Section  8  Rental  Certificate  PPOGi-AM  FY  1994  Fair  Share/Incremei^al  Funding  Decisions— Continued 


Recipients 


Adams  County  HA,  7190  Cotorado  Bh/d.  6th  Floor,  Commerce  City,  CO  80022  

CO  Department  of  Human  Services,  4131  S.  Julian  Way,  Denver  CO,  80236  „ 

Housing  Authority  of  Billings,  2415  First  Ave.  N.,  Billings,  MT  59101  

■      Blackfeet  HA,  P.O.  Box  790,  Brovming,  MT  59417  

City  of  Ronan  PHA,  P.O.  Box  128,  Ronan,  MT  59864 

Madison  HSG  &  Redev  Comm,  1118.  Washington  Ave.,  Madison,  SD  57042 

HA  of  the  city  of  Prove,  650  W.  100  N.,  Prove,  UT  84601  „ 

Evanston  Housing  Authority,  350  City  View  Drive  203,  Evanston,  WY  82930  

Pacific/Hawaii  Area: 

Dept.  of  HSG  &  Comm  Dev,  650  S.  King  St.,  Honolulu,  HI  96813 

Manana  Islands  HA,  P.O.  Box  514,  Saipan.  MP  96950  

CDC  County  of  Los  Angeles,  2525  Corporate  Place,  Monterey  Park,  CA  91754  

Kem  County  HA,  525  Roberts  Ln,  Bakersfieid.  CA  93308 

HA  of  Co.  of  San  Bernardino,  1053  N     D  '  St ,  San  Bernardino,  CA  92410 

Riverside  County  PHA,  5555  Arlington  Ave  .  Riversiae.  CA  92504  _ 

San  Diego  HSG  Comm,  1625  Newton  St.,  San  Diego,  CA  92113  

San  Luis  Obispo  City  PHA,  487  Left  St.,  San  Luis  Obispo,  CA  93401  „ „„ 

Long  Beach  HA,  333  W.  Ocean  Blvd.,  Long  Beach,  CA  90802 „ 

Santa  Bartsara  City  PHA,  808  Laguna  St.,  Santa  Barbara,  CA  93101  

Santa  Ana  HA,  500  W.  Santa  Ana  Blvd.  Santa  Ana,  CA  92707 

Orange  County  HA,  2043  N.  Broadway,  Santa  Ana,  CA  92706  

San  Diego  County  HA,  3989  Ritfin  Road  San  Diego,  CA  92123  

Santa  Monka  HA.  612  Colorado  Ave  ,  Santa  Momca,  CA  90401   

Glendale  HA.  520  E  Broadway  Ave  Ste  302.  Glendale,  CA  91205  

Pico  Rivera  HA.  P.O.  Box  1016,  6615  Passons  Blvd.,  Pico  Rivera.  CA  90660 

Baldwin  Park  HA.  14403  E.  Pacific  Ave.,  Baldwin  Park,  CA  91706 „ 

Pomona  Housing  Authority.  P.O.  Box  660.  Pomona,  CA  91769 

Impenal  Valley  HA,  1401  "D"  St.,  Brawley,  CA  92227 

West  Hollywood  HA,  8611  W.  Santa  Monica  Blvd.,  West  Hollywood,  CA  90069 

City  of  Glendale  Community  Housing  Services  Department,  6842  N.  61st  Ave.,  Glendale,  AZ  85301  

Pinal  County  Housing  Dept.,  RR  1,  P.O.  Box  191,  970  N.  Eleven  Mile  Comer  Rd.,  Casa  Grande,  AZ  85222 

Pima  County  HA,  P.O.  Box  27210,  1501  N.  Oracle  Rd.  103,  Tucson.  AZ  85726  

Sacramento  HSG  &  Redev  Agency,  PC.  Box  1834.  630  I  St.,  Sacramento,  CA  95809  

Sacramento  HSG  &  Redev  Agency,  P.O.  Box  1834,  630  I  St.,  Sacramento,  CA  95812  

State  Dept  of  HSG  &  Comm  Dev,  P.O.  Box  952054,  Sacramento,  CA  94252 * 

HA  of  the  city  of  Oakland,  1619  Hamson  St..  Oakland,  CA  94612 .'. 

HA  city  and  county  ol  Fresno,  P.O.  Box  1 1985,  1833  "E"  Street,  Fresno,  CA  93776 

San  Mateo  County  HA.  456  Peninsula  Ave.,  San  Mateo,  CA  94401 

Merced  County  HA,  405  U  St.,  Merced,  CA  95340  

HA  City  and  County  of  Fresno,  P.O.  Box  11985,  1833  "E"  Street,  Fresno,  CA  93776 

HA  of  the  County  of  Monterey,  123  Rico  Street,  Salinas,  CA  93907 :r. 

Kings  County  HA,  P.O.  Box  355,  Hanford,  CA  93232  _ 

Beri<eley  HA.  3200  Adeline  Street,  Berkeley,  CA  94703  

Alameda  County  HA.  22941  Atherton  Street,  Hayward,  CA  94544  „ 

Santa  Cmz  County  HA,  2160  41st  Ave.,  Capitola.  CA  95062 ; 

Napa  City  HA,  P.O.  Box  660,  1115  Seminary  St.,  Napa,  CA  94559  , 

HA  of  Clark  County,  5064  E.  Flamingo  Rd.,  Las  Vegas.  NV  89122  , 

Alaska  Hsg  Fin  Corp,  P.O.  Box  230329,  624  W.  International  Rd.,  Anchorage.  AK  99523  

Northwest/Alaska  Area: 

Southwestern  Idaho  Coop  HA,  1108  West  Finch  Drive,  Nampa.  ID  83651  

HA  of  Douglas  County,  P.O.  Box  966,  Roseburg,  OR  97470  

HA  of  City  of  Salem,  Oregon,  P.O.  Box  808,  360  Church  Street.  SE.,  Salem,  OR  97308 

HA  of  Washington  County,  P.O.  Box  988,  560  S.E.  Third  Avenue,  Hillsboro,  OR  97123 

HA  of  the  City  of  Seattle,  120  Sixth  Ave.  N.,  Seattle,  WA  98109  

King  County  HA,  15455  65th  Ave  S.,  Seattle,  WA  98188  „„ 

HA  of  City  of  Kalama,  226  Cloverdale  Road,  Kalama,  WA  98625 

Kitsap  County  Consol.  HA,  9265  Bayshore  Dr.  NW.,  Silverdale,  WA  98383 „ 

Pierce  County  HA,  P.O.  Box  45410,  603  S.  Polk  Street,  Tacoma,  WA  98445 

Rrchland  HA.  P.O.  Box  190,  Richland,  WA  99352  

Kodiak  Island  HA,  3137  Mill  Bay  ^oac  KodiiK   ak  99615 .*. 


Units 


Totals 


25 
60 
4 
25 
10 
25 
25 
21 

40 
10 

9 
67 
50 
24 
64 
10 
50 
18 
20 
56 
92 
10 
10 
33 
25 
12 

7 
50 
34 
10 
38 
17 
50 

9 
90 
27 
26 
25 
27 
31 
26 
40 
53 
25 
25 
49 

8 

39 

25 
25 
55 
13 
35 
27 
25 
45 
25 
3 


9.159 


Amount 


967,920 
.168,060 
98,560 
528,500 
250,680 
520.995 
583,640 
571,325 


2,184,000 

633,600 

419,820 

2,030,480 

1,973,450 

875,880 

2.207,440 

299,500 

2,592,000 

769,590 

1,018,900 

2,877,940 

2,747,860 

356,000 

507,800 

1,682.505 

1,320,125 

578,640 

197,430 

1,861.500 

993.810 

410,640 

1.183,140 

616.440 

2.103.720 

282,180 

5,155,680 

1.134,790 

1.686.060 

1.058.015 

1,134,790 

1.744,395 

781,300 

1,768,265 

2,599,700 

1 .705,430 

1.242,070 

2.222.500 

371.775 

738.240 
696.360 
686,220 

1.705,380 
575.220 
974,760 
771,720 
653,880 

1.853,820 
694.620 
154,770 


332.898.650 
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BILUNO  COM  4310-1»-P-M 

DEPAHTMENTOFTHE  INTERIOR 

^  sh  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
•r-i'  A   quisition  of  Lands  for  the 
Norinern  Tallgrass  Prairie  Habitat 
Preservation  Area  as  a  Unit  of  the 
National  Wildlife  Refuge  System  in 
Western  Minnesota  and  Northwestern 
:owa 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  intent. 


SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
acquisition  of  lands  for  the  Northern 
Tallgrass  Prairie  Habitat  Preservation 
Area  in  Minnesota  and  Iowa.  Public 
meetings  will  be  held  with  dates,  times, 
and  locations  published  through  the 
local  media  in  advance. 

This  notice  is  being  furnished  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA)  Regulations  (40  CFR 
1501.7)  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
addressed  in  the  EIS  from  other 
agencies,  organizations  and  the  general 
public.  Comments  and  participation  in 
this  scoping  process  are  hereby 
requested. 

DATES:  Written  comments  should  be 
received  by  March  18.  1996.  Public 
meetings  will  be  held  at  widely 
scattered  locations  throughout  the  area 
of  consideration  in  Minnesota  and  Iowa. 
Meeting  dates  are  to  be  determined  for 
February  and  March  1996  and  will  be 
announced  through  the  media. 
FOB  FURTHER  INFORMATION  CONTACT: 
Howard  A.  Lipke,  Project  Manager, 
Northern  Tallgrass  Prairie  Project,  c/o 
Hamden  Slough  National  Wildlife 
Refuge,  Route  1  Box  32,  Audubon,  MN 
56511:  Telephone  218/4:^9-6319. 
SUPPI.EMENTARY  INFORMATION:  The 
Service  proposes  to  permanently  protect 
77,000  acres,  more  or  less,  of  native 
prairie  lands  and  buffer  lands  at 
widespread  locations  in  western 
Minnesota  and  northwestern  Iowa  for 
management  as  a  unit  of  the  National 
Wildlife  Refuge  System.  The  project 
area  encompasses  48  counties  of 
Minnesota  and  37  counties  of  Iowa  from 
the  Canadian  border  to  near  Des  Moines, 
Iowa.  Land  would  be  acquired  from 
willing  sellers  through  fee  title. 


easeuieiit,  ludae,  or  other  property 
management  rights  transfer 
arrangements.  The  project  would 
involve  less  than  one  percent  of  the 
presetilement  prairie  uplands  with 
associated  wetlands  within  this  150 
mile  wide  by  520  mile  long  area  even 
if  the  entire  remaining  prairie  acreage 
were  to  be  acquired. 

Purpose  of  Action 

The  purpose  of  the  proposed  action  is 
to  help  achieve  resource 
responsibilities,  as  stated  in  the 
Service's  mission  statement,  through 
conserving,  protecting  and  enhancing 
Minnesota  and  Iowa  tallgrass  prairie 
lands  for  the  benefit  of  fish,  wildlife, 
and  their  habitats  and  to  provide  for 
compatible  public  use. 

Need  for  Action 

The  action  is  proposed  to  meet 
Service  stewardship  mandates  and  trust 
responsibilities  for  threatened  and 
endangered  species,  migratory  birds  and 
interjurisdictional  fish.  A  fourth  trust 
responsibility.  Service-owned  lands, 
would  be  enhanced  as  project  lands 
complement  and  buffer  existing  refuge 
and  Waterfowl  Production  Area  lands. 
Conversion  to  cropland  and  grazing 
land,  drainage,  and  other  development 
has  resulted  in  the  loss  of  more  than  99 
percent  of  the  25  million  acres  of 
original  tallgrass  prairie.  Today,  only 
320,000  acres  remain  in  Minnesota  and 
Iowa,  much  of  it  in  a  degraded 
condition.  Consequently,  native  fish, 
wildlife  and  vegetative  resources 
dependent  upon  the  prairie  and 
associated  wetlands  have  declined 
dramatically.  Acquisition  of  land  or 
other  property  rights  along  with  habitat 
restoration  would  benefit  a  diversity  of 
fish  and  wildlife  resources,  including 
native  lake  and  river  fishes;  mammals; 
birds  such  as  waterfowl,  shorebirds.  and 
passerine  birds;  and  would  help  in  the 
recovery  of  Federally-listed  threatened 
and  endangered  species. 

Related  Actions  of  Other  Agencies 

Acquisition  of  lands  and  interests 
therein  under  existing  Service 
authorities  would  complement  other 
prairie  land  acquisition  being  done 
within  this  northern  region  of  the 
tallgrass  prairie  by  the  Minnesota 
Department  of  Natural  Resources,  Iowa 
Department  of  Natural  Resources,  Iowa 
County  Conservation  Boards,  and  The 
Nature  Conservancy.  Dependent  upon 
respective  agency  and  organization 
missions  and  goals,  each  effort  is  made 
to  conserve  remnants  of  the  native 
prairie  to  save  a  part  of  the  natural  and 
cultural  heritage  of  this  once  vast  prairie 
area.  Some  efforts  conserve,  restore  and 


enhance  prairie  wildlife  and  plant 
communities  for  compatible  public 
enjoyment  and  educational  uses. 

Alternatives 

Alternatives  for  the  Service  to  pursue 
protecting  and  enhancing  the  Tallgrass 
Prairie  ecosystem  to  benefit  fish  and 
wildlife  and  their  habitats  include:  (1) 
Acquiring  appropriate  ownership    . 
interest  to  prairie  lands  and  managing 
those  lands  as  Northern  Tallgrass  Prairie 
Habitat  Preservation  Area — a  unit  of  the 
National  Wildlife  Refuge  System,  (2) 
non-acquisition  methods,  such  as 
private  lands  initiatives  or  providing 
public  information  to  landowners,  (3) 
non-acquisition  by  the  Service, 
promoting  other  agency  and 
organization  acquisition,  and  (4)  no 
action. 

These  alternatives,  along  with  others 
identified  during  the  scoping  process, 
may  or  may  not  be  examined  in  detail 
in  the  EIS. 

Issue 

The  following  would  likely  be  issues 
under  the  Service's  proposed  action:  (1) 
Land  use:  Cultivated  cropland  uses 
would  mostly  cease.  Grazing  and  haying 
agricultural  uses  would  be  restricted. 
Gravel  mining  would  not  occur.  Prairie 
with  associated  riparian  and  wetland 
habitat,  and  areas  available  for  outdoor 
recreation,  would  increase.  Acquired 
lands  would  no  longer  be  available  to 
others  for  purchase.  New  or  expanded 
transportation,  drainage  and  utility 
systems  across  project  land  could  be 
authorized  through  Service  issuance  of 
right-of-way  permits.  (2)  Fish  and 
wildlife:  Prairie-dependent  wildlife 
need  important  plants  and  plant 
communities  preserved  as  unique 
habitats,  assuring  their  continued 
existence.  Numbers  and  diversity  of  fish 
and  wildlife  including  Federally-listed 
threatened  and  endangered  species 
would  increase.  Likelihood  of  the  need 
to  list  threatened  and  endangered 
species  from  State  and  Federal 
candidate  lists  would  be  reduced.  (3) 
Economics:  Economic  returns  from 
cultivated  cropland  use  would  cease. 
Economic  returns  from  haying  and 
grazing  would  be  reduced.  There  could 
be  a  shift  of  local  business  opportunities 
toward  visitor  services.  Economic 
returns  from  outdoor  recreation  would 
likely  increase.  (4)  Water  and  wetlands: 
Agricultural  drainage  across  project 
lands  could  continue  under  previously 
established,  recorded  or  prescriptive 
rights.  Natural  wetlands  and  riparian 
areas  associated  with  prairie  would 
remain.  Water  quality  (surface  and 
underground  supplies),  as  a  leading 
environmental  issue,  could  be 
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improved.  VVellhead  protection  for  city/ 
town  domestic  water  supplies  could  be 
protected,  even  enhanced.  (5)  Tax 
revenues:  Service  fee  title  lands  would 
be  removed  from  county  tax  rolls 
resulting  in  tax  revenue  losses — could 
be  offset  by  payments  through  the 
Refuge  Revenue  Sharing  Act,  and  tax 
shortfall  and  offset  provisions.  Prairie 
tax  credit  or  exemption  could  place 
added  burden  upon  local  governments. 
(6)  Recreation:  Opportunity  would  exist 
to  balance  consumptive  and  non- 
consumptive  recreational  uses — 
increased  recreation  would  occur. 
Historical  and  cultural  sites  and  values 
would  be  important  prairie  values  to 
protect.  (7)  Other:  Approach  to 
acquisition  relative  to  use  of 
condemnation,  concern  that  landowmers 
would  not  receive  jus^compensation, 
and  widespread  fee  purchase  and 
government  ownership  could  be 
perceived  as  a  loss  of  local  control. 
Concern  of  project  size  and  cost  to  the 
taxpayer  in  relation  to  other  priorities. 
Impact  upon  other  programs  and 
uncertainty  as  to  how  the  project  is  to 
be  integrated  with  other  program  efforts 
and  lands  currently  protected. 

Other  Information 

The  environmental  review  of  this 
proposal  will  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4371  et 
seq.),  NEPA  regulations  (40  CFR  1500- 
1508),  other  appropriate  Federal 
regulations,  and  Service  procedures  for 
compliance  with  those  regulations. 

We  estimate  the  Draft  EIS  will  be 
available  for  public  review  by  summer 
1996. 

Dated:  )anuary  23, 1996. 
Marvin  E.  Moriarty, 

Acting  Regional  DPrector. 

(FR  Doc.  96-1872  Filed  1-30-96;  8:45  am) 

BllXma  CODE  4310-S6-M 


Bureau  of  Land  Management 
[NM-930-06-1 020-00) 

Notice  of  Intent  To  Develop  Standards 
for  Rangeland  Health  and  Guidelines 
for  Grazing  Management  in  New 
Mexico,  Modify  Land  Use  Plans,  and 
P'epare  Naiionai  Environmental  Policy 
Ac!  INEPA)  Analysis  Pursuant  to  the 
Piannnq  Regulations  (43  CFR  Part 
^600) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  in  New  Mexico 


intends  to  develop  statewide  Standards 
for  Rangeland  Health  and  Guidelines  for 
Grazing  Management  as  provided  in  the 
BLM's  new  grazing  regulations  (43  CFR 
Part  4100)  and  modify  all  existing  Land 
Use  Plans  (LUP)  in  the  State.  The 
appropriate  National  Environmental 
Policy  Act  (NEPA)  analysis  will  be 
prepared  in  accordance  with  the 
Planning  Regulations  (43  CFR  Part  1600) 
for  the  adoption  of  statewide  Standards 
for  Rangeland  Health  and  Guidelines  for 
Grazing  Management.  This  notice 
invites  public  input  on  the  development 
of  Standards  and  Guidelines  for  New 
Mexico,  on  issues  to  be  addressed  and 
on  alternatives  to  be  considered  in  the 
NEPA  analysis. 

DATES:  Comments  will  be  accepted 
throughout  the  process  or  until  further 
notice.  Public  comment  periods 
specifically  for  the  plan  modification 
and  NEPA  process  will  be  provided 
later. 

ADDRESSES:  Any  comments  or  requests 
to  be  placed  on  the  mailing  list  should 
be  sent  to  Rangeland  Health  Project 
(93100),  Bureau  of  Land  Management, 
P.O.  Box  z-^isn   Santa  Fe,  NM,  87502. 

FOR  FURTHER  INFORMATION  CONTACT:  J.W. 
Whitney  at  (505)  438-7438. 

SUPPLEMENfTARY  INFORMATION:  The 
!*I..M  s  new  grazing  administration 
ntjiiations  (43  CFR  Part  4100),  which 
t)(i  ijiiH  'effective  August  21,  1995, 
prov  idn  for  the  development  of  state 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Management. 
These  Standards  and  Guidelines  are  to 
be  approved  through  BLM  planning  and 
NEPA  processes.  Incorporating 
Standards  and  Guidelines  into  existing 
plans  will  require  some  form  of  plan 
modification,  ranging  from  plan 
maintenance  to  plan  amendinent.  All 
LUPs  for  public  lands  in  the  State  of 
New  Mexico  may  be  affected.  At  this 
point  in  time,  it  is  undecided  what  level 
of  plan  modification  (maintenance  or 
amendment)  and  NEPA  analysis 
(Environmental  Assessment  or 
Environmental  Impact  Statement)  will 
be  needed. 

The  NEPA  analysis  will  be  conducted 
using  an  interdisciplinary  team  of 
specialists. 

Description  of  Possible  Alternatives 

At  this  time  three  preUminary 
alternatives  have  been  identified:  the 
continuation  of  current  management  as 
provided  for  in  existing  LUPs  (no  action 
alternative);  the  application  of  fall-back 
Standards  and  Guidelines  contained  in 
the  Grazing  Regulations  (43  CFR  Part 
4100);  and  the  adoption  of  Standards 
and  Guidelines  developed  locally  and  in 


consultation  with  New  Mexico's 
Resource  Advisory  Coimcil. 

Anticipated  Issues 

Anticipated  issues  to  be  addressed 
during  the  NEPA  analysis  include,  but 
may  not  be  limited  to,  the  following:  the 
effect  that  adoption  of  Standards  will 
have  on  resource  conditions,  uses,  and 
users  of  public  land,  and  the  effect  that 
adoption  of  Guidelines  will  have  on 
livestock  operations. 

Dated:  January  23, 1996. 
Bill  Calkins, 
State  Director. 
(FR  Doc.  96-1761  Filed  1-30-96;  8:45  am] 

BILUNQ  COOE  4310-FB-M 

IUT-056-1 430-01 -24-1  A] 

Mountain  Valley  Management 
Framework  Plan;  Intent  to  Amend 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  amend  plan. 

SUMMARY:  This  Notice  of  Intent  is  to 
advise  the  public  that  the  Bureau  of 
Land  Management  (BLM)  intends  to 
consider  a  proposal  which  would 
require  amending  an  existing  planning 
docimient. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted 
within  the  thirty  day  period 
commencing  with  the  pubUcation  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Henderson,  Sevier  River  Resource 
Area  Manager,  150  East  900  North, 
Richfield,  Utah  84701.  Exiting  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  (801)  896-8221.  Comments 
on  the  proposed  plan  amendment 
should  be  sent  to  the  above  address. 
SUPPLBNENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  Mountain 
Valley  Management  Framework  Plan 
which  includes  public  lands  in  Sanpete 
County,  Utah.  The  purpose  of  the 
amendment  would  be  to  identify  certain 
lands  as  suitable  for  direct  sale  pursuant 
to  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 
The  lands  identified  for  direct  sale 
comprise  10.2  acres  described  as 
follows:  T.  19  S.,  R.  2  E.,  Sec.  19,  Lot 
8,  and  Section  30,  Lots  5  and  8,  Salt 
Lake  Meridian,  Utah.  The  existing  plan 
does  not  identify  these  lands  for 
disposal.  However,  because  of  the 
resource  values,  public  values,  and 
objectives  involved,  the  public  interest 
may  well  be  served  by  sale  of  these 
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lands.  An  environmental  assessment 
will  be  prepared  by  an  interdisciplinary 
team  to  analyze  the  impacts  of  this 
proposal  and  alternatives. 

Dated:  January  23. 1996. 
G.  WillUm  Lamb. 
State  Dimctor. 

(FR  Doc.  96-1857  Filed  1-30-96;  8:45  ami 
BIUMQOOOE  431»-0O-P-M 

[CO-030-06-1 61 0-00-1 784] 

S^ju  rwest  Colorado  Resource 
Advisory  Council  Meetings 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Resource  Advisory 

Council  Meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
use),  notice  is  hereby  given  that  the 
Southwest  Colorado  Resource  Advisory 
Council  will  meet  on  Thursday. 
February  22.  1996.  at  the  Bureau  of 
Land  Management's  (BLM)  Montrose 
District  Office  in  Montrose.  Colorado, 
and  on  Wednesday.  March  20.  1996.  at 
the  Federal  Building  in  Durango, 
Colorado. 

DATES:  The  meetings  will  be  held  on 
Thursday.  February  22,  1996.  and  on 
Wednesday,  March  20.  1996.  Both 
meetings  will  begin  at  9:00  a.m.  and  end 
at  4:30  p.m. 

ADDRESSES:  For  further  information, 
contact  Roger  Alexander.  Bureau  of 
Land  Management.  Montrose  District 


Office.  2465  South  Townsend  Avenue. 
Montrose.  Colorado  81401;  Telephone 
970-249-7791;  TDD  970-249-^639. 
SUPPLEMENTARY  INFORMATION:  The 
February  22.  1996.  meeting  is  scheduled 
to  begin  at  9:00  a.m.  in  BLM's  Montrose 
District  Office  conference  room.  2465 
South  Townsend.  Montrose.  Colorado. 
The  agenda  for  the  morning  will  focus 
on  sage  grouse  management,  while  the 
afternoon  agenda  will  focus  on  the 
development  of  standards  for  rangeland 
health  and  guidelines  for  livestock 
grazing.  Time  will  be  reserved  to 
address  other  issues  identified  by 
advisory  council  members  or  the  public. 

The  March  20,  1996.  meeting  is 
scheduled  to  begin  at  9:00  a.m.  in  the 
first  floor  conference  room  in  the 
Federal  Building,  701  Camino  Del  Rio. 
Durango,  Colorado.  The  agenda  will 
focus  on  the  use  of  prescribed  fire  and 
fire  ecology.  Time  will  be  reserved  to 
address  additional  issues  identified  by 
advisory  council  memtiers  or  the  public. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  Depending  on 
the  number  of  persons  wishing  to  make 
oral  statements,  a  per-person  time  limit 
may  be  established  by  the  Montrose 
District  Manager. 

Summary  minutes  for  the  Council 
meeting  will  be  maintained  in  the 
Montrose  District  Office  and  will  be 
available  for  public  inspection  and 
reproduction  during  regular  business 


hours  within  thirty  (30)  days  following 
the  meeting. 

Dated:  January  25. 1996. 
Mark  W.  Stiles, 
District  Manager. 
|FR  Doc.  96-1961  Filed  1-30-96;  8:45  am) 

BIUJNO  COOe  4310-J8-P 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  availability  of 

environmental  documents  prepared  for 

OCS  mineral  proposals  on  the  Gulf  of 

Mexico  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Environmental 
Policy  Act  (NEPA).  announces  the 
availability  of  NEPA-related 
Environmental  Assessments  (EA's)  and 
Findings  of  No  Significant  Impact 
(FONSI's).  prepared  by  the  MMS  for  the 
following  oil  and  gas  activities  proposed 
on  the  Gulf  of  Mexico  OCS.  This  listing 
includes  all  proposals  for  which  the 
FONSI's  were  prepared  by  the  Gulf  of 
Mexico  OCS  Region  in  the  period 
subsequent  to  publication  of  the 
preceding  notice. 


Activity/operator 


Seagull  Energy  E&P,  Inc..  Expkxatlon  Activity, 

SEA  Nos.  R-2981  and  R-2985A. 
Seagul  Energy  E&P,  Inc..  Exptoration  Activity, 

SEA  No.  S-3280B. 
Mesa  Petroleum,  NORM  Disposal  Operations. 

SEA  No.  NORM  94-136. 
Century    Otishore    Management    Corporation, 

Structure-RemovaJ  Operations,  SEA  No.  ES/ 

SR  94-073. 
Samedan   oil   Corporation,   Stmcture-Removai 

Operations.  SEA  Nos.  ES/SR  94-083  and 

94-084. 
Taykx    Energy    Company,    Structure-Removal 

Operations.  SEA  No.  ES/SR  96-004. 
Cockreil    Oil    Corporation,    Structure- Removal 

Operations,  SEA  No.  ES/SR  96-005. 
OXY  USA.  Inc.,  Structure-Removal  Operations, 

SEA  No.  ES/SR  95-106A. 
Samedan  Oil  Corporation,   Structure-Removal 

Operations.  SEA  No.  ES/SR  95-107. 
Samedan   Oil   Corporation,   Structure-Removal 

Operations.   SEA  Nos    ES/SR  95-111   and 

95-112. 
Kerr-McGee    Corporation,    Structure-Removal 

Operations.  SEA  No.  ES/SR  95-113. 
Ctievron     U.S.A.,     Structure-Removal     Oper- 
ations, SEA  Nos.  ES/SR  95-121  ttirough  95- 

125. 


Location 


Hig»>  Island  Area.  East  Addition,  Soutti  Extension,  Block  A-r377,  Lease  OCS-G 

1 1406.  110  miles  souttieast  ol  the  nearest  coastline  on  Galveston  Island.  Texas. 
High  Island  Area.  East  Addition.  South  Extension,  Bkx*  A-377,  Lease  OCS-G. 

1 1406,  1 10  miles  southeast  ol  the  nearest  coastline  on  Galveston  Island,  Texas. 
South  Pelto  Area.  Block   13.  Lease  OCS-G  3171.  8  miles  south  of  the  Isles 

Demieres  of  Terrebonne  Pansh,  Louisiana. 
Eugene  Island  Area,  Block  298.  Lease  OCS-G  5199.  92  miles  south  of  Morgan 

City,  Louisiana. 

South  Timbalier  Area,  Bkx*  186.  Lease  OCS-G  1570.  38  miles  south  ol 
Lafourche  Pansh.  Louisiana. 

Vermilion  Area,  Bkx*  190.  Lease  OCS-G  1133,  50  miles  from  the  nearest  shore- 
line off  the  State  ot  Louisiana. 

East  Cameron  Area.  Block  117,  Lease  OCS-G  6618,  51  miles  southeast  of  Cam- 
eron Pansh.  Louisiana. 

High  Island  Area.  East  Addition,  South  Extension,  Bkx*  A-355,  Lease  OCS-G 

•    2745,  104  miles  southeast  of  Galveston  County.  Texas. 

West  Cameron  Area.  West  Addition,  Block  433,  Lease  OCS-G  5324,  68  miles 
south  of  Cameron  Parish,  Louisiana. 

West  Cameron  Area,  South  Addition,  Bkxks  457  and  459,  Leases  OCS-G  5331 
and  3383,  82  miles  south  ol  Cameron  Pansh,  Louisiana. 

West  Cameron  Area,  Bkx*  132.  Lease  OCS-G  4754.  23  miles  south  ol  Cameron 

Parish,  Louisiana. 
Bay  Marchand  Area,  Bkx*  2;  Grand  Isle  Area,  Block  37;  and  South  Timbalier 

Area,  Bkx*s  23  and  24;  leases  OCS  0369,  0392.  0166.  0386.  and  0387;  8-10 

miles  south  ol  Lafourche  Parish,  Louisiana. 


Date 


11/04/94 
08/26/94 
10/28/94 
08/05/95 

08/24/94 

10/17/95 
10/16/95 
09/29/95 
10/16/95 
10/26/95 

10/23/95 
10/31/95 
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Activity /operator 


Chevron  U.S.C.  Structure-Removal  Oper- 
atk>ns.  SEA  Nos.  ES/SR  96-001  through  96- 
003. 

DALEN  Resources  Oil  and  Gas  Co.,  Structure- 
Removal  Operations,  SEA  No.  ES/SR  95- 
126. 

Cockreil  Oil  Corporation,  Structure-Removal 
Operations,  SEA  No.  ES/SR  96-006. 

Cockreil  Oil  Corporation,  Stmcture-Removai 
Operations,  SEA  No.  ES/SR  96-007. 

Murphy  Exploration  &  Production  Company, 
Structure-Removal  Operations,  SEA  Nos. 
ES/SR  96-08  through  96-14. 

Elf  Exploration,  Inc.,  Structure-Removal  Oper- 
atwns.  SEA  No.  ES/SR  96-016. 


Location 


South  Timbalier  Area.  Blocks  21.  27,  and  28.  Leases  OCS  0263.  OCS-G  1443 
and  1362. 

South  Marsh  Island  Area,  North  Addition,  Block  273.  Lease  OCS-G  10714,  26 
miles  south  of  Freshwater  City,  Louisiana. 

East  Cameron  Area,  Block  118,  Lease  OCS-G  0938.  48  miles  southeast  of  Cam- 
eron Parish,  Louisiana. 

Galveston  Area,  Block  291,  Lease  OCS-G  10245.  30  miles  southeast  of  Gal- 
veston County,  Texas. 

Vermilion  Area,  Block  86,  Lease  OCS-G  14400.  25  miles  south  of  Vemiilion  Par- 
ish, Louisiana. 

West  Cameron  Area,  West  Addition,  Block  392,  Lease  OCS-G  4768,  63  miles 
south  of  Cameron  Parish,  Louisiana. 


Date 


10/30/95 

12/06/95 

10/17/95 
1 1/08/95 
11/27/95 

12/04/95 


I 

Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION:  Public 
Information  Unit.  Information  Services 
Section.  Gulf  of  Mexico  OCS  Region. 
Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard.  New  Orleans. 
Louisiana  70123-2394.  Telephone  (504) 
736-2519. 

SUPPLEMENTARY  in*^opma    ON:  The  MMS 
prepares  EA's  and  FONSI's  tor 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSi  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  envirormiental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  January  19, 1996. 
Chris  C.  Oynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
(FR  Doc.  96-1795  Filed  1-30-96;  8:45  am] 
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National  Park  Service 

Notice  o?  inve^tcv  C-fipjetion  of 
Native  American  Huma'^  He!^..^ins  and 
Associated  Funerary  Ob:ecis  From 
Spring  Lake.  Utah  Unaer  -ne  Control  Of 
the  Unita  National  Fewest   United 
States  Forest  Service  ano  Currently  In 
the  Possession  ot  the  Museum  of 
Peoples  and  Cultures  B"qham  Young 
University,  Prcvo   U"^ 

agency:  National  Park  Service 

action:  Notice 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003  (d),  of 
the  completion  of  an  inventory  of 
human  remains  and  associated  funerary 
objects  under  the  control  of  the  Unita 
National  Forest,  United  States  Forest 
Service,  and  currently  in  the  possession 
of  the  Museum  of  Peoples  and  Cultures, 
Brigham  Young  University,  Provo,  UT. 

A  detailed  inventory  and  assessment 
of  the  human  remains  and  associated 
funerary  objects  was  done  by  the  U.S. 
Forest  Service  and  the  Museum  of 
Peoples  and  Cultures's  professional  staff 
in  consultation  with  representatives  of 
the  Unitah-Ouray  Ute  Tribe. 

The  human  remains — an  adult  male 
approximately  45-60  years  old — and  a 
minimum  of  13,558  associated  objects 
were  reportedly  excavated  by  local 
miners  in  1917  from  Forest  Service 
lands  above  Spring  Lake,  UT.  The 
objects  found  with  the  remains  include 
brass  bells,  an  iron  spur,  approximately 
13,500  multi-colored  glass  seed  beads,  a 
metal  axe  head,  bridle  rosettes,  a  metal 
bit,  and  copper  bracelets. 

The  human  remains  and  associated 
objects  were  accessions  by  the  Museum 
of  Latter-Day  Saints  Church  History  in 
1919.  At  that  time,  a  local  physician 
attempted  to  confirm  a  report  that  the 
human  remains  were  those  of  the 
Timpanogots'  chief  Black  Hawk  who 


had  died  in  1870  and  had  been  buried 
in  the  same  approximate  location.  The 
physician  collected  statements  from 
Ghana  E.  Hales,  William  E.  Croft,  Louise 
N.  Pace,  and  Ben  H.  Bullock  who  had 
known  Black  Hawk.  These  individuals 
identified  many  of  the  objects  as  Black 
Hawk's  personal  effects. 

The  human  remains  and  associated 
objects  were  curated  by  the  Museum  of 
Latter-Day  Saints  Church  History  until 
1994,  when  they  were  tranferred  to  the 
Museum  of  Peoples  and  Cultures  for 
purposes  of  inventory  and  repatriation. 
Osteological  analysis  confirmed  the 
human  remains  to  be  of  a  45-60  year  old 
male.  Although  Black  Hawk's  exact  age 
was  unknown,  reports  from  the  era 
estimate  his  age  as  being  in  his  fifties  at 
the  time  of  his  death.  Many  of  the 
associated  objects  were  identified  by 
representatives  of  the  Unitah-Ouray  Ute 
tribe  as  being  common  in  late 
nineteenth  century  Ute  burials.  No 
evidence  contradicts  the  identification 
of  the  human  remains  as  those  of  Black 
Hawk. 

Mr.  Richard  Mountain,  Ms.  Arlene 
Appah,  and  Ms.  Silvia  Compeach,  great- 
great  grandchildren  of  Black  Hawk's 
brother  Mountain,  have  claimed  Black 
Hawk's  remains  and  funerary  objects  on 
the  basis  of  lineal  descent.  On 
November  20,  1995,  the  Unitah-Ouray 
Ute  Tribal  Business  Committee  passed  a 
formal  resolution  recognizing  their 
claim  and  its  consistency  with  Ute  tribal 
kinship  practice. 

Based  on  the  above  mentioned 
information,  officials  of  United  States 
Forest  Service  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  Black  Hawk,  an 
individual  of  Native  American  ancestry. 
Museum  officials  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  13,558  objects  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 


Utu' 
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the  death  rite  or  ceremony.  Lastiy,  U.S. 
Forest  Service  officials  have  determined 
that,  pursuant  to  43  CFR  10.2  (b)(1),  Mr. 
Richard  Mountain,  Ms.  Arlene  Appah. 
and  Ms.  Silvia  Compeach  can  trace  their 
ancestry  directly  and  without 
interruption  by  means  of  the  traditional 
kinship  system  of  the  Unitah-Ouray  Ute 
tribe  to  the  remains  and  associated 
funerary  objects  of  Black  Hawk. 

This  notice  has  been  sent  to  Mr. 
Richard  Mountain,  Ms.  Arlene  Appah, 
Ms.  Silvia  Compeach,  and  officials  of 
the  Unitah-Ouray  Ute  Tribe,  the  Skull 
Valley  Executive  Committee,  the 
Southern  Ute  Tribe,  the  Ute  Mountain 
Ute  Tribe,  the  Goshute  Indian  Tribe,  the 
Faiute  Tribe  of  Utah,  and  the  Kaibab 
Paiute  Tribe  of  Arizona.  Any  other 
individuals  that  believe  themselves  to 
be  lineal  descendants  of  Black  Hawk 
should  contact  Ms.  Charmaine 
Thompson.  Heritage  Program  Leader, 
Unita  National  Forest.  United  States 
Forest  Service.  88  West  100  North, 
Provo.  UT  84601.  telephone:  (801)  342- 
5119.  before  March  1.  1996.  Repatriation 
of  these  human  remains  and  associated 
funerary  objects  to  Mr.  Richard 
Mountain.  Ms.  Arlene  Appah,  Ms.  Silvia 
Compeach,  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  January  25,  1996. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist 
Chief,  Archeology  and  Ethnography  Program. 
|FR  Doc.  96-1827;  Filed  1-30-96;  8:45  am) 
BOUNO  COOe  4310-m-F 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  20.  1996.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
conceming  the  significance  of  tfiese 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  February  15, 
1996. 

Carol  D.  Shull. 
Keeper  of  the  National  Register. 

ALABAMA 

Covington  County 

Avant  House.  909  Sanford  Rd., 
Andalusia.  96000046 
De  Kalb  County 
Gorman.  Dr.  J.  A.,  House.  Lookout  St.. 
Mentone.  96000045 
Lauderdale  County 
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VVdlitul  Slitwl  ili^toiic  Ui.^Uiot 
(Boundary  Increase  II).  Jet.  of  Poplar 
and  Tuscaloosa  Sts.,  Florence, 
96000021 

Wood  Avenue  Historic  District 
(Boundary  Increase).  Roughly,  along 
E.  Hawthorne.  Meridian  and 
Kendrick  Sts..  Florence.  96000020 
Talladega  County 

Butler.  Charles.  House,  Jet.  of  First  St. 
and  Tenth  Ave.,  Childersburg, 
96000054 

ALASKA 

Anchorage  Borough-Census  Area 
Alaska  Engineering  Commission 
Cottage  No.  25.  645  W.  Third  Ave.. 
Anchorage.  96000094 
Fairbanks  North  Star  Borough-Census 
Area 
F.  E.  Company  Manager's  House,  757 
Illinois  St..  Fairbanks.  96000095 
Ketchikan  Gateway  Borough-Census 
Area 
Stedman — Thomas  Historic  District. 
Stedman.  Thomas,  Inman,  Brown, 
and  Tatsudu  Sts..  Ketchikan. 
96000062 

ARIZONA 

Maricopa  County 
Laveen  School  Auditorium.  5001  W. 
Dobbins  Rd..  Laveen.  96000040 

COLORADO 

Boulder  County 
Fox  Stone  Barn.  S.  Cherryvale  Rd..  .5 
mi.  S  of  US  36.  Boulder  vicinity, 
96000070 
Fremont  County 
Oil  Spring,  Address  Restricted.  Canon 
City  vicinity.  96000043 
Pueblo  County 
El  Pueblo,  Jet.  of  1st  St.  and  Union 
Ave.,  Pueblo.  96000039 

CONNECTICUT 

Hartford  County 
Endee  Manor  Historic  District, 
Roughly,  along  Sherman.  Mills  and 
Putnam  Sts..  Bristol,  96000027 

Windham  County 

Lawton  Mills  Historic  District, 
Roughly  bounded  by  Second  St.. 
Railroad  Ave.,  Norwich  Rd.  and 
Fifth  and  Ninth  Sts.,  Plainficld, 
96000028 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 
Sears,  Roebuck  and  Company 
Department  Store,  4500  Wisconsin 
Ave..  NW,  Washington  D.C, 
96000061 

FLORTOA 

Sumter  County 
Pierce,  Thomas  R.,  House,  202  W. 
Noble  Ave.,  Bushnell.  96000022 


ILLINOIS 

Bureau  County 
Allen  School.  301  Main  St.,  LaMoille, 

96000081 
First  Congregational  Church  of 
LaMoille.  94  Franklin  St..  LaMoille, 
96000059 
Cook  County 

Boyce  Building,  500-510  N.  Dearborn 

St.,  Chicago,  96000080 
Quigley  Preparatory  Seminary,  103  E. 
Chestnut  St.,  Chicago,  96000093 
Edgar  County 
Morton.  Asher,  Farmstead.  Lower 
Terre  Haute  Rd.,  4.5  mi.  S  of  Paris. 
i^S  150,  Paris  vicinity,  96000096 
Jo  Da^kjess  County 
Chic^tt^Great  Western  Railroad 
Depot,  "Myrtle  St.  between  N. 
Madison  and  Vine  Sts.,  Elizabeth, 
96000098 
Johnson  County 
Smith,  Tina  Weedon^M^morial  Hall, 
805  S.  Mathews  Ave. 
96000097 
Lake  County 
Ryerson.  Edward  L.,  Area  Historic 
District,  21950  N.  Riverwoods  Rd., 
Deerfield.  96000086 
Livingston  County 

Fairbury  City  Hall,  101  E.  Locust  St., 
Fairbury.  96000090 
McLean  County 
LeRoy  Commercial  Historic  District, 
111-123,  200-223,  300  Center  and 
1 06-1 1 8  Chestnut  Sts. ,  LeRoy, 
96000089 
Mercei-  County 
Sherrard  Banking  Company,  314 
Third  St.,  Sherrard.  96000092 

IOWA 

Hamilton  County 
Zitterell.  William  J.  and  Hattie  J., 
House,  821  Division  St.,  Webster 
City.  96000057 
Lee  County 
Herschler,  Christian  and  Katharina, 
House,  Bam  and  Outbuildings 
Historic  District,  Jet.  of  6th  and 
Green  Sts..  Franklin,  96000064 

KANSAS 

Finney  County 
Sabine  Hall,  201  Buffalo  Jones  Ave., 

Garden  City.  96000075 
Thompson.  Sen.  William  H.,  House, 

902  N.  6th  St.,  Garden  City, 

96000037 

MASSACHUSETTS 

Norfolk  County 
Cohasset  Common  Historic  District, 
Bounded  by  Highland  Ave.,  N. 
Main  St..  William  B.  Long,  Jr..  Rd. 
and  Robert  E.  Jason  Rd.,  Cohasset, 
96000058 
Worcester  County 
Famumsville  Historic  District, 


UMI 


Roughly  bounded  by  Providence 
Rd..  Cross.  Main.  Harding  and 
Depot  Sts.  and  Maple  Ave..  Grafton, 
96000052 
Fisherville  Historic  District,  Roughly 
bounded  by  Main,  Elmwood,  Ferry 
and  Sampson  Sts.,  Grafton, 
96000056 

MISSOURI 

Audrain  County 

Lincoln  School,  301  Lincoln  St., 
Vandalia.  96000060 
Boone  County 
East  Campus  Neighborhood  Historic 
District,  Roughly  bounded  by 
Bouchelle,  College,  University  and 
High  Sts.  including  parts  of  Willis, 
Bass,  Dorsey  and  Anthony  Sts., 
Columbia,  96000019 
St.  Louis  Independent  City 
Maryland  Hotel.  205  N.  Ninth  St.,  St. 
Louis  (Independent  City),  96000044 

NEBRASKA 

Perkins  County 
Grant  City  Park.  Bounded  Central 

Ave.,  9th  St..  alley  line  and  8th  St.. 

Grant,  96000066 
Grant  Commercial  Historic  District, 

Roughly,  Central  Ave.  from  1st  St. 

to  4th  St.,  Grant,  96000025 

NEW  JERSEY 

Cumberland  County 
Bivalve  Oyster  Packing  Houses  and 
Docks  (Marine  and  Architectural 
Resources  of  the  Maurice  River 
Cove  MPS)  ShelLRd.,  Miller  and 
Howard  Sts.,  Commercial 
Township,  Bivalve,  96000079 
Essex  County 
Edison  Storage  Battery  Company 
Building.  177  Main  St.,  West 
Orange,  96000055 
Middlesex  County 
Livingston  Avenue  Historic  District. 
Area  surrounding  Livingston  Ave. 
between  Half  and  Morris  Sts.,  New 
Bmnswick,  96000072 
Morris  County 
Brookside.  Bounded  by  Tingley  Rd., 
E.  and  W.  Main  Sts.,  Cold  Hill  Rd. 
and  Cherry  Ln.,  Mendham 
Township,  Brookside.  96000041 
Combs  Hollow,  Jet.  of  Combs  Ave. 
and  Combs  Hollow  Rd..  S  of  Doby 
Rd.,  Randolph  and  Mendham 
Townships.  Mount  Freedom 
vicinity,  96000042 
Morristown  School,  Jet.  of  Whippany 
Rd.  and  Hanover  Ave.,  Morris 
Township,  Morristown,  96000047 

NEW  YORK 

Orange  County 
Dutchess  Quarry  Sites,  Address 
Restricted.  Goshen,  96000100 

PENNSYLVANL\ 
Berks  County 


Lutz,  John  F.,  Furniture  Co.  & 
Funerary,  3559  &  3561  St.  Lawrence 
Ave.,  St.  Lawrence.  96000085 
Chester  County 
Ostheimer,  Martha-and  Maurice, 
Estate,  620  W.  Lincoln  Hwy..  West 
Whiteland  Township,  Exton, 
96000099 
St.  Mary's  Episcopal  Church, 
Warwick  Rd.,  Warwick  Township, 
Elverson.  96000082 
Franklin  County 
Red  Run  Lodge,  Buchanan  Trail  E. 
(PA  16),  Washington  Township, 
Rouzerville,  96000083 
Huntingdon  County 
Marklesburg  Historic  District,  Jet.  of 
PA  26  and  PA  3010,  Marklesburg, 
96000084 
Washington  County 
Caldwell  Tavern  (National  Road  in 
Pennsylvania  MPS)  Jet.  of  US  40 
and  TR  474,  Buffalo  Township, 
Claysville.  96000087 
Cement  City  Historic  District, 

Roughly,  Chestnut  and  Wahiut  Sts. 
from  Mooisette  Ave.  to  Bertha  Ave. 
and  along  Ida  and  Bertha  Sts., 
Donora,  96000023 
LeMoyne  Crematory,  Jet.  of  Redstone 
Rd.  and  Elm  St.,  NW  comer,  North 
Franklin  Township,  Washington, 
96000078 
Little,  Moses,  Tavern  (National  Road 
in  Pennsylvania  MPS),  438  E. 
National  Pike,  Amwell  Township, 
Laboratory,  96000088 
Ringland  Tavern  (National  Road  in 
Pennsylvania  MPS),  US  40.  W. 
Bethlehem  Township,  Scenery  Hill, 
96000091 

TEXAS 

Bastrop  County 
Elgin  Commercial  Historic  District, 

Roughly,  along  Main  St.,  Ave.  C, 

Central  and  Depot  Aves.  and  1st 

and  2nd  Sts.,  Elgin,  96000024 
Bexar  County 
Lee,  Robert  E.,  Hotel,  111  Travis  St., 

San  Antonio,  96000063 
Livingston — Hess  House,  228  W. 

Huisache  Ave..  San  Antonio, 

96000036 
Scottish  Rite  Cathedral,  308  Ave.  E, 

San  Antonio,  96000068 
Woodward,  David  J.  and  May  Bock, 

House,  1717  San  Pedro  Ave.,  San 

Antonio,  96000069 
Dallas  County 
Dallas  High  School  Historic  District, 

2218  Bryan  St..  Dallas,  96000035 
Harris  County 
Stewart,  Dr.  James  M.  and  Dove, 

House,  5702  Fourth  St.,  Katy, 

96000067 
Nueces  County 
Seale,  Wynn.  Junior  High  School, 

1701  Ayers  St.,  Corpus  Christi, 


96000065 
Williamson  County 
Cooper,  Jesse  and  Sara.  House 

(Georgetown  MRA),  1.8  mi.  E  of 

Georgetown  Hwy.  29,  Georgetown 

vicinity,  96000073 
Dimmitt,  John  J.,  House  (Georgetown 

MRA),  W.  University  (TX  29)  0.5 

mi.  W  of  jet.  with  Austin  Hwy., 

Georgetown  vicinity,  96000076 
Georgetown  Light  and  Water  Works 

(Georgetown  MRA),  403  W.  9th, 

Georgetown,  96000074 
Hewitt,  M.  S.,  House  (Georgetown 

MRA),  1019  S.  College,  Georgetown, 

96000071 

UTAH 

Washington  County 

Cable  Creek  Bridge  (Zion  National 
Park  MPS) 

Floor  of  the  Valley  Rd.  at  milepost 
4.48,  S  of  Weeping  Rock  Parking 
Area  entrance,  Springdale  vicinity, 
96000053 

Floor  of  the  Valley  Road  (Zion 
National  Park  MPS).  From  jet.  with 
Zion — Mt.  Carmel  Hwy.  along  the 
N.  Fork  of  the  Virgin  R..  Zion 
National  Park,  Springdale  vicinity, 
96000048 

VIRGINL\ 

Culpeper  County 
Culpeper  National  Cemetery  (Civil 

War  Era  National  Cemeteries  MPS), 

305  U.S.  Ave.,  Culpeper,  96000029 
Henrico  County 
Glendale  National  Cemetery  (Civil 

War  Era  National  Cemeteries  MPS), 

Jet  of  VA  156  and  VA  600, 1  mi.  S, 

Providence  Forge  vicinity, 

96000026 
Hampton  Independent  City 
Hampton  National  Cemetery  (Civil 

War  Era  National  Cemeteries),  Jet. 

of  Cemetery  Rd.  and  Marshall  Ave., 

Hampton  (Independent  City). 

96000038 
Roanoke  Independent  City 
Hotel  Roanoke.  110  Shenandoah  Ave., 

Roanoke  (Independent  City), 

96000033 
Staunton  Independent  City 
Staunton  National  Cemetery  (Civil 

War  Era  National  Cemeteries),  901 

Richmond  Ave..  Staunton 

(Independent  City),  96000034 
Winchester  Independent  City 
Winchester  National  Cemetery  (Civil 

War  Era  National  Cemeteries).  401 

National  Ave.,  Winchester 

(Independent  City),  96000032 

WASHINGTON 

King  County 
Bothell  Pioneer  Cemetery  (Bothell 
MPS),  Jet.  of  108th  Ave.  NE.  and 
NE.  180th  St.,  NE  and  SE  corners. 
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Bothell.  96000050 
Spokane  County 
Meese,  Gustav,  Building.  1727  Sinto 
Ave..  Spokane.  96000049 
Yakima  County 
Masonic  Temple,  321  E.  Yakima  Ave., 
Yakima.  96000051 

WYOMING 

Platte  County 
Wheatland  Railroad  Depot,  701 
Gilchrist  Ave.,  Wheatland, 
96000077 

|FR  Doc  96-1962  Filed  1-30-96;  8:45  ami 
MJJNQ  COOC  431»-7<»-P 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  the  Office  of  the 
State  Archeologist,  University  of  Iowa, 
Iowa  City,  lA 

AGENCY:  National  Park  Service 

action:  Notice 

Notice  if  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003  (d),  of 
the  completion  of  an  inventory  for 
Native  American  human  remains  from 
the  State  of  Washington  currently  in  the 
possession  of  the  Office  of  the  State 
Archeologist.  University  of  Iowa.  Iowa 
City.  lA. 

A  detailed  inventory  and  assessment 
has  been  made  by  members  of  the 
professional  staff  of  the  Office  of  the 
State  Archeologist  Burials  Program  in 
consultation  with  representatives  of  the 
Confederated  Tribes  and  Bands  of  the 
Yakama  Indian  Nation. 

In  1994.  the  human  remains  were 
transferred  to  the  Iowa  Office  of  the 
State  Archeologist  Burials  Program  as 
part  of  a  collection  from  the  estate  of 
Mr.  John  Morrie.  Limited  provenience 
information  indicated  the  remains  were 
found  on  the  Columbia  River  near  the 
city  of  Vantage,  Kittias  County, 
Washington.  It  is  not  known  when  or 
how  these  human  remains  came  into  the 
donor's  possession. 

The  human  remains  represent  one 
individual.  Face  morphology  indicates 
the  individual  is  an  adult  Native 
American  woman.  Mummified  tissue 
and  a  small  amount  of  hair  remain 
attached  to  the  cranium.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Representatives  of  the  Confederated 
Tribes  and  Bands  of  the  Yakama  Indian 
Nation  have  identified  the  banks  of  the 
Columbia  River  in  Kittias  county  as  part 
of  their  traditional  occupation  area  from 
pre-contact  times.  The  representatives 


have  also  presented  evidence  that 
occupation  areas  often  contain  burials. 

Based  on  the  above  mentioned 
information,  officials  of  the  Office  of  the 
State  ArcI.eologist  Burials  Program  have 
determined  that,  pursuant  to  43  CFR  10 
(d)(1),  the  human  remains  listed  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Burials  Program  officials  have  further 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  the  human 
remains  and  the  Confederated  Tribes 
and  Bands  of  the  Yakama  Indian  Nation. 

This  notice  has  been  sent  to  officials 
of  the  confederated  Tribes  and  Bands  of 
the  Yakama  Indian  Nation. 
Representatives  of  any  other  Indian  tribe 
which  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  Shirley  Schermer, 
Burials  Program  Director,  Office  of  the 
State  Archeologist,  East  lawn.  University 
of  Iowa.  Iowa  City,  LA  52242,  telephone 
(319)  335-2400  before  March  1,  1996. 
Repatriation  of  these  human  remains  to 
the  Confederated  Tribes  and  Bands  of 
the  Yakama  Indian  Nation  may  begin 
after  this  date  if  no  additional  claimants 
come  forward. 

Dated:  January  24,  1996. 
Francis  P.  McManamon, 
Chief  Archeologist,  Departmental  Consulting 
Archeologist,  Archeology  and  Ethnography 
Program. 
|FR  Doc.  96-1826  Filed  1-30-96;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

In  the  Matter  of  certain  salinomycin 
biomass  and  preparations  containing  same; 
certain  neodymium-iron-boron  magnets, 
magnet  alloys,  and  articles  containing  same; 
certain  electrical  connectors  and  products 
containing  same;  certain  microprocessors 
having  alignment  checking  and  products 
containing  same;  certain  asian-style 
kamaboko  fish  cakes. 

[Investigation  Nos.  337-TA-370,  337-TA- 
372.  337-TA-374.  337-TA-377,  337-TA- 

378] 

Notice  of  Commission  Decisions  To 
Extend  Deadlines  for  Determining 
Whether  To  Review  Two  Initial 
Determinations  and  Notice  That  Three 
Initial  Determinations  Have  Become 
Final 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 


Commission  has  decided  to  extend  by 
15  business  days  the  administrative 
deadlines  for  determining  whether  to 
review  two  initial  determinations  (IDs) 
issued  by  the  presiding  administrative 
law  judges  in  the  above-captioned 
Salinomycin  and  Magnets  investigations 
and  to  declare  the  Salinomycin 
investigation  "more  complicated." 
These  actions  are  necessary  because  of 
the  recent  loss  of  15  business  days  due 
to  the  partial  government-wide 
shutdown,  snow  emergency  days,  and 
an  agency  furlough.  The  loss  of  these  15 
business  days  is  an  "other  significant 
factor"  within  the  meaning  of 
Commission  rule  210.22(a),  59  F.R. 
39049  (Aug.  1,  1994),  which  governs  the 
Salinomycin  investigation.  Notice  is 
also  hereby  given  that  three  IDs  issued 
in  the  above-captioned  Fish  Cakes, 
Electrical  Connectors,  and 
Microprocessors  investigations  have 
become  final  by  operation  of 
Commission  rule  210.42(h)(3),  19  C.F.R. 
210.42(h)(3). 

FOR  FURTHER  INFORMATION  CONTACT:  Lyie 
Vender  Schaaf,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3107 

SUPPLEMENTARY  INFORMATION:  The 
Commission  was  closed  11  business 
days  (December  18,  1995— January  7, 
1996)  due  to  the  partial  government- 
wide  shutdown.  Following  this 
shutdown,  the  agency  was  closed  for 
three  days  due  to  a  snow  emergency 
(January  8-10,  1996).  The  Commission 
opened  for  one  day,  then  closed  again 
on  January  12,  1996,  for  a  Commission 
furlough.  As  a  result,  the  Commission 
was  closed  for  a  total  of  15  business 
days  during  which  time  no  work  could 
be  performed  by  Commissioners  and 
staff  on  the  IDs  in  the  Salinomycin  and 
Magnets  investigations.  In  order  to 
recoup  this  time,  the  Commission  has 
decided  to  extend  by  15  business  days 
the  administrative  deadlines  for 
deciding  whether  to  review  the  IDs 
issued  by  the  presiding  ALJs  in  those 
two  investigations.  The  following  are 
the  IDs  to  which  the  extensions  apply 
and  their  new  deadlines: 


Investiga- 

AU order 

Old 

New 

tion 

No. 

deadline 

deadline 

Inv.  No. 

Final 

Jan.  19, 

Feb.  9, 

337- 

order. 

1996. 

1996. 

TA-370. 

Inv.  No. 

Final 

Jan.  26, 

Feb.  16, 

337- 

order. 

1996. 

1996. 

TA-372. 

The  Commission  decided  not  to 
exercise  its  authority  to  extend 
retroactively  the  review  deadlines  for 


UMI 


three  IDs  issued  in  the  Fish  Cakes, 
Electrical  Connectors,  and 
Microprocessors  investigations  because 
those  IDs  were  not  controversial  and 
were  not  the  subject  of  any  petitions  for 
review.  The  following  are  the  IDs  that 
became  final  and  the  dates  on  which 
they  became  final: 


Investigation 


Inv.  No.  337- 
TA-374. 

Inv.  No.  337- 
TA-377. 

Inv.  No.  337- 
TA-378. 


AU  order 

No. 


Order  No.  35 
Order  No.  5  . 
Order  No.  5  . 


Date  ID  be- 
came final 


Jan.  11. 

1996. 
Jan.  16, 

1996. 
Jan.  9.  1996. 


This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  §  1337,  and 
Commission  rules  210.42(h),  19  CFR. 
§  210.42(h),  and  210.22,  59  F.R.  39049 
(Aug.  1, 1994).  Copies  of  the  public 
versions  of  the  IDs  and  all  other 
nonconfidential  documents  filed  in 
connection  with  these  investigations  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  tlie  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  January  23, 1996. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(PR  Doc.  96-1941  Filed  1-30-96;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  "?9'^     Ajtc  Sody  Consortium: 
Near  Zero  Stamping  Joint  Venture 

Notice  is  hereby  given  thai.  v^.. 
September  14,  1995,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Auto 
Body  Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  partnership.  The 
notifications  were  filed  for  the  purpose 
of  limiting  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 


specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are:  Allen-Bradley  Company, 
Troy,  MI;  APX  International,  Inc., 
Madison  Heights.  MI;  ASC  Inc., 
Southgate,  MI;  Atlas  Technologies,  Inc., 
Fenton,  MI;  Auto  Body  Consortium, 
Inc.,  Ann  Arbor,  MI;  Autodesk,  Inc., 
Novi,  MI;  Autodie  International,  Inc., 
Grand  Rapids,  MI;  Bethlehem  Steel 
Corp.,  Southfield,  MI;  The  Budd 
Company,  Auburn  Hills,  MI;  Chrysler 
Corporation,  Auburn  Hills,  MI;  Eteneb 
Robotics,  Inc.,  Auburn  Hills,  MI;  Detroit 
Center  Tool,  Detroit,  MI;  Ford  Motor 
Company,  Dearborn,  MI;  General  Motors 
Corporation,  Flint,  MI;  Helm  Instrument 
Co.,  Inc.,  Maumee,  OH;  HMS  Products 
Co.,  Troy,  MI;  ISI  Automation  Product 
Group,  Mt.  Clemens,  MI;  ISI  Robotics, 
Fraser,  MI;  Lamb  Technicon,  Warren, 
MI;  Lobdell-Emery,  Alma,  MI;  Modem 
Engineering,  Troy,  MI;  Perceptron,  Inc., 
Farmington  Hills,  MI;  Sekely  Industires, 
Inc.,  Salem,  OH;  Signature 
Technologies,  Inc.,  Carrollton,  TX; 
Tecnomatix  Technologies,  Inc.,  Novi, 
MI;  Tower  Automotive,  Farmington 
Hills,  MI;  Verson,  Chicago,  IL;  and  The 
Ohio  State  University,  Columbus,  OH. 

The  purpose  of  this  joint  venture  is  to 
develop  and  demonstrate  a  new 
generation  of  sheet  metal  stamping 
technologies  to  achieve  precision  and 
agility  in  sheet  metal  stamping  by 
improving  the  standard  of  accuracy  in 
stamped  sheet  metal  parts  from  present 
industry  standards  of  a  few  millimeters 
to  submillimeter  tolerances  and  ■ 
reducing  the  time  currently  required  for 
sheet  metal  die  design,  try-out  and 
production  by  30  percent.  The  activities 
of  the  joint  venture  project  will  be 
partially  funded  by  an  award  from  the 
Advanced  Technology  Program, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-1802  Filed  1-30-96;  8:45  am] 

BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Research  -ana  Production  Act  of  1993; 

Financial  Services  "technology 
Consortium,  mc  ,  Electronic  Check 
Project 

Notice  is  hereby  given  that,  on  August 
10,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Financial 
Services  Technology  Consortium,  Inc. 
("the  Consortium")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 


of  the  parties  to  the  Electronic  Check 
Project  sponsored  by  the  Consortium 
and  (2)  the  nature  and  objectives  of  the 
Project.  The  notifications  were  filed  for 
the  purpose  of  extending  the  Act's- 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  Project  are: 
Citibank,  N.A.,  New  York,  NY;  The  First 
National  Bank  of  Boston,  a  national 
banking  association,  Boston,  MA;  Bank 
of  America  National  Trust  and  Savings 
Association,  Concord,  CA;  Banc  One 
Services  Corporation,  Waterville,  OH; 
Wells  Fargo  &  Company,  San  Francisco, 
CA;  National  Semiconductor 
Corporation,  Sunnyvale,  CA;  IRE,  Inc., 
Baltimore,  MD:  Bank  of  Montreal, 
Toronto,  CANADA;  and  Telequip 
Corporation,  Nashua,  NH. 

The  objective  of  the  Project  is 
development  activities  concerning  early 
technology  for,  and  demonstration  of 
the  feasibility  of,  an  electronic  check 
payment  instrument  and  system. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  96-1803  Filed  1-30-96;  8:45  am] 

BILUNG  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Osinet  Corporation 

Notice  is  hereby  given  that,  on  July 
11, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.jS.C.  4301 
et  seq.  ("the  Act"),  OSINET  Corporation 
("OSINET")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  change  is  as  follows: 
Hewlett-Packard  Company  has  ceased 
membership  in  OSINET  effective  June  2, 
1995. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSINET 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  15, 1991,  OSINET  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  19,  1991  (56  FR 


i4b 
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58400).  The  last  notification  was  filed 

with  the  Department  on  May  22.  1995. 

A  notice  was  published  in  the  Federal 

Register  pursuant  to  Section  6(b)  of  the 

Act  on  July  25.  1995  (60  Fed.  Reg. 

38058). 

Constancx  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 

|FR  Doc.  96-1800  Filed  1-30-96;  8:45  am] 

B4UJNG  CODE  4410-01-M 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 

Act  of  1993;  Petroleum  Environmental 
Research  Forum  Project  94-12 

Notice  is  hereby  given  that,  on 
December  12, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
members  of  the  Petroleum 
Environmental  Research  Forum 
("PERF")  participating  in  Project  No. 
94-12  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of 
two  member  of  Project  No.  94-12.  The 
notification  was  filed  for  the  purpose  of 
extending  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Specifically,  the  new 
members  are:  Star  Enterprises,  Houston, 
TX;  and  BP  Exploration  &  Oil,  Inc.. 
Cleveland,  OH. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  remains 
open,  and  PERF  Project  94-12  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  14,  1995.  PERF  Project 
94-12  filed  it  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  December  5, 
1995  (60  FR  62260). 
Constance  K.  Robinson, 
Director  of  Opervtions,  Antitrust  Division. 
(FR  Doc  96-1799  Filed  1-30-96;  8:45  am) 

aiLUNO  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Petroleum  Environmental 
Research  Forum  Project  No.  95-02 

Notice  is  hereby  given  that,  on 
November  30,  1995.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301,  et  seq.  ("the  Act"),  the 
participants  in  the  Petroleum 


Environmental  Resean;h  Forum 
("PERF")  Project  No.  95-02,  titled 
"Basic  Principles  and  Control  of  Crude 
Oil  Emulsion  Formation-Part  3,"  have 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  PERF  Project  No.  95- 
02  and  (2)  the  nature  and  objectives  of 
the  research  program  to  be  performed  in 
accordance  with  the  Project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identifies  of  the  current 
parties  participating  in  PERF  Project  No. 
95-02  are:  ARCO  Petroleum  Production 
Company,  Anaheim,  CA;  BP  America, 
Inc.,  Cleveland,  OH;  Chevron  Petroleum 
Company,  La  Habra,  CA;  Exxon 
Research  &  Engineering  Company, 
Florham  Park,  NJ;  and  Shell  Oil 
Products  Company,  for  itself  and  as 
agent  for  Shell  Oil  Company,  Houston, 
TX.  Research  and  development  work 
required  in  furtherance  of  the  Project  is 
to  be  carried  out  by  North  Carolina  State 
University,  Raleigh,  NC,  under  contract 
with  the  above  participants. 

The  nature  and  objective  of  the 
research  program  performed  in 
accordance  with  PERF  Project  No.  95- 
02  is  to  develop  a  fundamental 
understanding  of  the  factors  causing 
formations  of  stable  crude  oil/ water 
emulsions,  and  the  methods  for 
destabilizing  them. 

Participation  in  this  Project  will 
remain  open  to  interested  persons  and 
organizations  until  issuance  of  the  final 
Project  Report,  which  is  presently 
anticipated  to  occur  approximately 
twenty-four  (24)  months  ai^er  the  date  of 
publication  of  this  Notice.  The 
Participants  intend  to  file  additional 
notification(s)  disclosing  all  changes  in 
membership  in  this  Project. 

Information  about  participation  in 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  95-02  may 
be  obtained  from  Ms.  Catherine  Peddie, 
Shell  Oil  Products  Company.  Houston. 
TX. 

Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  96-1801  Filed  1-30-96;  8:45  ara| 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  PMT,  LLC. 

Notice  is  hereby  given  that,  on 
December  13,  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("The  Act"). 
PMT,  L.L.C.  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  production  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  venture  are  Modern 
Group,  Inc.,  Blue  Island,  IL,  controlled 
by  the  Clarence  W.  Heim  Trust  dated  6/ 
10/71  and  by  Richard  L.  Heim  and 
Gregory  P.  Heim.;  and  CDP-North 
America.  Inc.,  Bingham  Farms,  MI, 
controlled  by  Carl  Dan.  Peddinghaus. 
GmbH  &  Co.  KG,  Ennepetal,  GERMANY. 
The  objective  of  the  venture  is  the 
production  of  high  volume  chassis, 
engine  and  suspension  components  for 
the  automotive  industry  and  forged 
components  for  ground  engagement 
equipment.  The  primary  focus  of  the 
production  joint  venture  will  be  the 
manufacture  of  high  volume,  low  cost 
products  which  are  highly  engineered 
and  manufactured  on  forging  presses  for 
customers  located  in  the  Americas. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-1804  Filed  1-30-96;  8:45  am] 
atUJNQ  C006  4410-01-M 


Notice  of  Lodging  of  Settlement 
Pursuant  to  RCRA 

In  accordance  with  Department 
policy.  28  C.F.R.  50.7.  and  42  U.S.C. 
6973(d).  notice  is  hereby  given  that  on 
January  19,  1996,  a  proposed  Final 
Consent  Decree  in  United  States  versus 
Waste  Industries,  Inc.,  et  al.,  (E.D.  N.C.) 
(Civil  No.  80T-4-CIV-7),  was  lodged 
with  the  Federal  District  Court  for  the 
Eastern  District  of  North  Carolina.  The 
United  States  filed  its  complaint  in  this 
action  on  January  11,  1980,  on  behalf  of 
the  Environmental  Protection  Agency 
("EPA")  pursuant  to  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA"),  42  U.S.C.  6973.  The 
complaint  sought  injunctive  relief  to 
abate  an  imminent  and  substantial 
endangerment  resulting  firom  the 
disposal  of  solid  or  hazardous  waste  at 
the  Flemington  Landfill  site  ("site")  in 
New  Hanqver  County,  North  Carolina. 
On  August  5,  1987,  a  Partial  Consent 
Decree  was  entered  by  the  District 
Court,  requiring  a  Settling  Defendants  to 
conduct  a  complete  assessment  of 
groundwater  contamination  in  and 
around  the  site  and  to  make  a 
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recommendation  to  EPA  regarding  the 
necessity  for  groundwater  remediation. 
The  Settling  Defendants  completed  their 
study  on  May  2,  1989,  and  submitted 
supplementary  data  in  1990  and  1991 
and  EPA  has  reviewed  the  results  and 
issued  a  Final  Decisional  Document, 
dated  June  29.  1995,  concurring  with 
their  recommendation  that  no  further 
groundwater  remediation  is  necessary. 
The  Final  Consent  Decree  requires  the 
Settling  Defendants  to  monitor 
groundwater  at  the  site  for  a  period  of 
three  years  secure  and  maintain  the  site 
and  maintain  institutional  controls.  The 
Settling  Defendants  will  also  reimburse 
the  United  States  for  past  costs  in  the 
amount  of  $175,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Final  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  versus  Waste 
Industries,  Inc..  et  al.,  D.J.  ref.  90-7-1- 
2.  Commenters  may  request  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA.  42  U.S.C.  6973(d). 

The  proposed  Final  Consent  Decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Eastern 
District  of  North  Carolina,  Suite  800 
Federal  Building,  310  New  Bern 
Avenue,  Raleigh,  N.C.  27611  and  at  the 
Consent  Decree  Library,  1120  G.  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  A  copy  of  the  proposed  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  N.W.,  Washington,  D.C.  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.75  ($.25  per 


page  for  reproduction  costs)  payable  to 

Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

fPR  no.    qfi-1793  Filed  1-30-96;  8:45  am) 
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DEPARTMENT  OP  uABCR 

Employment  and  Training 
Administration 

Job  Training  Partnership  a-:* 
Employment  and  Trammg  Assistance 
for  Dislocated  Workers   Reaiotment  of 
Title  ill  Funds 

agency:  Employment  and  Training 
Aln.inistration,  Labor. 
action:  Notice. 

summary:  The  Department  of  Labor  is 
pubiisiung  for  public  information  the 
Job  Training  Partnership  Act  Title  III 
(Employment  and  Training  Assistance 
for  Dislocated  Workers)  funds  identified 
by  States  for  reallotment,  and  the 
amount  to  bt  reallotted  to  eligible 
States 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  JohriSoii,  Office  of  Worker 
Retraining  and  Admustment  Programs, 
Employment  and  Training 
Administration,  Department  of  Labor. 
Rfioin  N-5426,  200  Constitution  Avenue 
NVV,  Washington,  DC  20210.  Telephone: 
202-219-5577  (this  is  not  a  toll-free 
niiiribcr' 

SUPPLEMENfTARY  INFORMATION:  Pursuant 
to  Title  ni  of  the  Job  Training 
Partnership  Act  (JTPA  or  the  Act),  as 
amended  by  the  Economic  Dislocation 
and  Worker  Adjustment  Assistance  Act 
(EDWAA),  the  Secretary  of  Labor 
(Secretary)  is  required  to  recapture 
funds  from  States  indentified  pursuant 
to  section  303(b)  of  the  Act,  and  reallot 
such  funds  by  a  Notice  of  Obligation 
(NOO)  adjustment  to  current  year  funds 
to  "eligible  States"  and  "eligible  high 
unemployment  States",  as  set  forth  in 
section  303(a),  (b),  and  (c)  of  JTPA.  29 


U.S.C.  1653.  The  basic  reallotment 
process  was  described  in  Training  and 
Employment  Guidance  Letter  No.  4-88, 
dated  November  25,  1988,  Subject: 
Reallotment  and  Reallocation  of  Funds 
under  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA),  as  amended,  53 
FR  43737  (December  2,  1988).  The 
reallotment  process  for  Progam  Year 
(PY)  1995  funds  was  described  in 
Training  and  Employment  Guidance 
Letter  No.  5-94,  dated  December  21, 
1994,  Subject:  Reallotment  of  Job 
Training  Partnership  Act  (JTPA)  Title  III 
Formula-Allotted  Funds. 

NOO  adjustments  to  the  PY  1995  (July 
1, 1995-June  30, 1996)  formula 
allotments  are  being  issued  based  on 
expenditures  reported  to  the  Secretary 
by  the  States,  as  required  by  the 
recapture  and  reallotment  provisions  at 
Section  303  of  JTPA.  29  U.S.C.  1653. 

Excess  funds  are  recaptured  from  PY 
1995  formula  allotments,  and  are 
distributed  by  formula  to  eligible  States 
and  eligible  high  unemployment  States, 
resulting  in  either  an  upward  or 
downward  adjustment  to  every  State's 
PY  1995  allotment. 

Unemployment  Data 

The  unemployment  data  used  in  the 
formula  for  reallotments,  relative 
numbers  of  unemployed  and  relative 
numbers  of  excess  unemployed,  were 
for  the  October  1994  through  September 
1995  period.  Long-term  unemployment 
data  used  were  for  calendar  year  1995. 
The  determination  of  "eligible  high 
unemployment  States"  for  the 
reallotment  of  excess  unexpended  funds 
was  also  based  on  unemployment  data 
for  the  period  October  1994  through 
September  1995,  with  all  average 
unemployment  rates  rounded  to  the 
nearest  tenth  of  one  percent.  The 
imemployment  data  were  provided  by 
the  Bureau  of  Labor  Statistics,  based 
upon  the  Current  Population  Survey. 

The  table  below  displays  the 
distribution  of  the  net  changes  to  PY 
1995  formula  allotments. 
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U.S.  OePARTKENT  OF  LABOR 

Empioyment  and  Training  Administration 

PY  1995  JTPA  Title  III  Reaitotment  to  States 


COL1 

COL  2 

COL  3 

COL  4 

COLS 

COL6 

Alabama 

5.8 

0 

212,257 

212^7 

62.344 

274.601 

Alaska 

72 

209.620 

0 

0 

0 

(209,620) 

Arizona 

5.5 

250 

196,760 

0 

57.793 

57.543 

Arkansas 

4.9 

0 

86,214 

0 

25,323 

25.323 

Califomia 

7.8 

0 

3.169,598 

3,169.598 

930.975 

4.100.573 

Colorado 

3.8 

0 

84,197 

0 

24.730 

24,730 

Connecticut 

5.3 

0 

176.028 

0 

51.703 

51.703 

Delaware 

4.1 

0 

21,049 

0 

6.182 

6,182 

District  of  Columbia 

8.4 

0 

74.317 

74.317 

21.828 

96,145 

Ftorida 

5.5 

3,448,128 

0 

0 

0 

(3,448,128] 

Georgia 

4.9 

0 

262.151 

0 

76.999 

76,999 

Hawaii 

5.5 

0 

56.233 

0 

16.517 

16,517 

Id^o 

5.4 

0 

48.659 

0 

14.292 

14,292 

lllviois 

5.2 

0 

5.'>8.901 

0 

164.161 

164,161 

Indiana 

4JS 

0 

179,446 

0 

.V.707 

52.707 

Iowa 

a4 

0 

57,837 

0 

16.988 

16,988 

4.7 

0 

90,206 

0 

26,495 

26,495 

Kentucky 

5.0 

0 

145,065 

0 

42.609 

42.609 

Louisiana 

7.3 

0 

346.118 

346,118 

101.66? 

447.780 

Maine 

6.2 

0 

86,227 

86,22/ 

25,32/ 

111.554 

Maryland 

5.0 

0 

210,046 

0 

61.695 

61.695 

Ma«v<;achusetts 

55 

0 

345.3B? 

0 

101.446 

101.446 

Michigan 

5.4 

2.469.880 

0 

0 

0 

(2.469.880 

Minne.5;nta 

3.6 

0 

105,r2b 

0 

31.054 

31,054 

Mississippi 

6.1 

0 

156,.S8fl 

156.588 

45.993 

202,581 

Mis.snuh 

4.7 

0 

181.000 

0 

53.164 

53,164 

Montana 

5^ 

0 

34,316 

0 

10.079 

10.079 

6.903 

(398,041) 

Nebraska 

2S 

0 

23,501 

0 

6.903 

Nevada 

5.8 

398.041 

0 

0 

0 

New  Hampshire 

4.1 

0 

34,783 

0 

10.216 

10,216 

New  Jersey 

6.4 

0 

602.648 

602,648 

177,010 

779,658 

New  Mexico 

5.9 

0 

91.124 

91,124 

26,765 

117,889 

New  York 

6.3 

0 

1,273.720 

1.273.720 

374.117 

1.647.837 

North  Carolina 

4.3 

1.963.341 

0 

0 

0 

(1.963.341 

North  Dakota 

3.3 

0 

12,589 

0 

3.698 

3.698 

Ohio 

4.6 

2.927.487 

0 

0 

0 

(2,927.487 

Oklahoma 

■    5.1 

0 

128.121 

0 

37.632 

37.632 

Oregon 

4.9 

0 

119.346 

0 

35.054 

35.054 

Pennsylvania 

5.9 

3 

712.251 

71?,?R1 

209.202 

921.450 

Puerto  Rico 

13.7 

0 

436,991 

436,991 

128,3.S3 

,^65,344 

Rhode  Isiand 

6.7 

0 

78.162 

78.162 

22,958 

101,120 

South  Carolina 

5.1 

0 

177,537 

0 

52.146 

52,146 

South  Dakota 

?9 

13.516 

0 

0 

0 

(13.516) 

Tennessee 

4.5 

0 

136.028 

0 

39.954 

39,954 

Texas 

5.9 

0 

1.074,703 

1.074.703 

315.66? 

1,390,365 

Utah 

3.5 

0 

33.932 

0 

9.967 

9,967 

Vermont 

4.2 

0 

16.111 

0 

4.r32 

4,732 

Virginia 

4.5 

1.06a  909 

0 

0 

0 

(1,062.909] 

Washington 

6.1 

0 

333,140 

.'«3.140 

97,850 

430,990 

West  Virginia 

7.9 

0 

175.831 

175.831 

51.645 

227,476 

Wisconsin 

3.9 

0 

134.599 

0 

39.535 

2Q.53S 

Wyoming 

4.6 

0 

13.738 

0 

4,035 

4,035 

1  NATIONAL  TOTAL 

S.6 

12.493.175 

12.493.175 

I      8.823.675 

3.669.500 

0 
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Explanation  of  Table 

Column  1:  This  column  shows  each 
State's  unemployment  rate  for  the 
twelve  months  ending  September  1995. 

Column  2:  This  column  shows  the 
amount  of  excess  funds  which  are. 
subject  to  recapture.  PY  1995  funds  in 
an  amount  equal  to  the  excess  funds 
identiRed  will  be  recaptured  from  such 
States  and  distributed  as  discussed 
below. 

Column  3:  This  column  shows  total 
excess  funds  distributed  among  all 
"eligible  States"  by  applying  the  regular 
Title  III  formula.  "Eligible  States"  are 
those  with  unexpended  PY  1994  funds 
at  or  below  the  level  of  20  percent  of 
their  PY  1994  formula  allotments  as 
described  above. 

Column  4:  Eligible  States  with 
unemployment  rates  higher  than  the 
national  average,  which  was  5.6  percent 
for  the  12-month  period,  are  "eligible 
high  unemployment  States."  These 
eligible  high  unemployment  States 
received  amounts  equal  to  their  share  of 
the  excess  funds  (the  amounts  shown  in 
column  3)  according  to  the  regular  Title 
III  formula.  This  is  Step  1  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  4  and  total  $8,823, 
675. 

Column  5:  The  sum  of  the  remaining 
shares  of  available  funds  ($3,669,500) 
for  eligible  States  with  unemployment 
rates  less  than  or  equal  to  the  national 
average  is  distributed  among  all  eligible 
States,  again  using  the  regular  Title  III 
allotment  formula.  This  is  Step  2  of  the 
reallotment  process.  These  amounts  are 
shown  in  column  5. 

Column  6:  Net  changes  in  PY  1995 
formula  allotment  are  presented.  This 
column  represents  the  decreases  in  Title 
III  funds  shown  in  column  2.  and  the 
increases  in  Title  III  funds  shown  in 
columns  4  and  5.  NOOs  in  the  amounts 
shown  in  column  6  are  being  issued  to 
the  States  listed. 

Equitable  Procedures 

Pursuant  to  section  303(d)  of  the  Act, 
Governors  of  States  required  to  make 
funds  available  for  reallotment  shall 
prescribe  equitable  procedures  for 
making  funds  available  from  the  State 
and  substate  grantees.  29  U.S.C.  1653(d). 

Distribution  of  Funds 

Funds  are  being  reallotted  by  the 
Secretary  in  accordance  with  section 
303(a),  (b).  and  (c)  of  the  Act,  using  the 
factors  described  in  section  302(b)  of  the 
Act.  29  U.S.C.  1652(b)  and  1653(a),  (b). 
and  (c).  Distribution  within  States  of 
funds  allotted  to  States  shall  be  in 
accordance  with  section  302(c)  and  (d) 
of  the  Act  (29  U.S.C.  1652(c)  and  (d)). 


and  the  JTPA  regulation  at  20  CFR 
631.12(d). 

Signed  at  Washington,  DC,  this  26th  day  of 
January,  1996. 
Timothy  M .  Bamicle, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  96-1914  Filed  1-30-96;  8:45  am) 

BILUNG  CODE  4510-36-M 


Pension  and  Weita^f  Be"iefits 
Administration 


[Application  Nc 


•09'ic 


et  al.] 


Froposed  Exemptions    '•ssociated 
Hospital  Service  ot  Maine  a  b  a  B'ue 
Cross  and  Blue  Shield  o'  Mamej  and 
Blue  Alliance  Mutual  insurance 
Company,  et  ai. 

agency;  i  eiiMon  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
liutices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Urittfii  Loninicnis  aiid  Hearing 
Rttquests 

Ail  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
£roin  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
Ko  prp<:rnted  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 


received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions      • 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLBMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10. 1990). 
Effective  December  31,  1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Associated  Hospital  Service  of  Maine, 
(d/b/a  Blue  Cross  and  Blue  Shield  of 
Maine)  and  Blue  Alliance  Mutual 
Insurance  Company,  Located  in 
Portland,  Maine 

[Application  No.  D-098481 

Proposed  Exemption 

The  Deparlineni  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
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shall  not  apply,  effective  August  18, 
1993.  to  the  past  sales  of  certain 
securities  (the  Securities)  by  the 
Associated  Hospital  Service  of  Maine 
Retirement  Plan  (the  Plan)  to  the 
Associated  Hospital  Service  of  Maine 
(d/b/a  Blue  Cross  and  Blue  Shield  of 
JMaine)  (BCBSME)  and  Blue  Alliance 
Mutual  Insurance  Company  (Blue 
Alliance)  (collectively,  the  Applicants), 
parties  in  interest  with  respect  to  the 
Plan;  provided  that  the  following 
conditions  were  met:  (a)  The  sales  of  the 
Securities  were  one-time  transactions 
for  cash;  (b)  the  purchase  price  paid  by 
BCBSME  and  Blue  Alliance  was  no  less 
than  the  fair  market  value  of  the 
Securities  on  the  date  of  the  sales;  (c) 
the  fair  market  value  of  the  Securities 
were  determined  by  reference  to  an 
objective  third  party  pricing  service,  as 
of  the  date  of  the  sales;  (d)  the  terms  of 
the  transactions  were  no  less  favorable 
to  the  Plan  than  those  obtainable  in 
similar  transactions  negotiated  at  arm's 
length  with  unrelated  third  parties;  and 
(e)  the  Plan  paid  no  costs,  fees,  or 
commissions  associated  with  the 
transactions,  nor  other  expenses 
associated  with  the  application  for 
exemption. 

EFFECTIVE  DATE:  If  this  proposed 
exemption  is  granted,  it  will  be  effective 
on  August  18.  1993.  the  date  of  the  sales 
of  the  Securities  to  BCBSME  and  Blue 
Alliance. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  in  1953.  is  an 
individually  designed,  tax-qualified 
non-contributory  defined  benefit 
pension  plan.  As  of  July  8, 1994,  the 
Plan  had  1.009  participants  including 
current  retirees,  terminated  vested 
employees,  and  their  beneficiaries.  It  is 
represented  that  the  Plan  has  been  fully 
funded  since  1991  and  no  contribution 
was  required  for  1994.  As  of  December 
31. 1993,  the  fair  market  value  of  the 
assets  of  the  Plan  was  $26,692,805. 

The  Plan  provides  for  pension, 
disability  retirement,  and  death  benefits. 
Plan  benefits  are  funded  through  the 
Associated  Hospital  Service  of  Maine 
Retirement  Trust  (the  Trust).  The  Board 
of  Directors  of  BCBSME  appoints  the 
Board  of  Trustees  for  the  Trust  (the 
Trustees).  In  this  regard,  in  1993  when 
the  transaction  occurred,  two  of  the  five 
(5)  Trustees  were  former  employees  of 
BCBSME,  two  (2)  individuals  were 
officers  of  BCBSME,  and  one  of  the 
Trustees  was  also  a  member  of  the 
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■  For  purposes  of  this  exemption.  referencM  to 
speciHc  provisions  of  Title  I  of  the  Act.  uoleu 
otherwise  speciTied,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


Board  of  Direcims  n\  m  n.-)ME.  It  is 
represented  that  the  Trustees  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  Plan's  assets  in 
accordance  with  the  provisions  of  the 
Trust,  including  the  power  to  appoint 
one  or  more  investment  managers. 

The  Plan  covers  employees  of 
BCBSME.  salaried  employees  of 
Machigonne.  Inc.  (Machigonne).  and 
employees  of  HRS  Maine,  Inc..  a 
corporation  in  which  Machigonne  holds 
a  45  percent  (45%)  ownership  interest. 

2.  BCBSME  is  organized  under  the 
laws  of  the  State  of  Maine  as  a  non- 
profit hospital,  medical,  and  health  care 
service  corporation.  BCBSME 
underwrites  prepaid  hospital,  medical, 
and  health  care  service  plans  by 
providing  hospital,  medical  and  health 
care  coverage  and  Medicare 
supplemental  coverage.  BCBSME  is  the 
sponsor  of  the  Plan  and  a  party  in 
interest  with  respect  to  the  Plan,  as  an 
employer  any  of  whose  employees  are 
covered  by  the  plan,  pursuant  to  section 
3(14)(C)ofthe  Act. 

3.  Blue  Alliance,  an  affiliate  of 
BCBSME,  is  organized  under  the  laws  of 
the  State  of  Maine  as  a  mutual  insurance 
company.  Blue  Alliance  underwrites 
major  medical  and  dental  insurance 
coverage  that  is  intended  to  complement 
the  health  care  coverage  offered  to 
subscribers  of  BCBSME  by  covering 
services  that  are  not  covered  under  the 
BCBSME  contracts.  With  some 
exceptions.  Blue  Alliance  and  BCBSME 
insurance  products  are  offered  only 
jointly  to  subscribers.  As  a  mutual 
insurance  company  owned  by  its 
policyholders.  Blue  Alliance  is  not 
directly  or  indirectly  owned  in  whole  or 
in  part  by  BCBSME.  However,  BCBSME 
controls  the  management  and  policies  of 
Blue  Alliance.  In  this  regard,  the  most 
recent  by-laws  of  Blue  Alliance  provide 
that  all  of  the  directors  of  Blue  Alliance 
must  be  directors  or  employees  of 
BCBSME.  At  the  time  the  transactions 
were  entered  on  August  18,  1993,  it  is 
represented  that  at  least  seven  (7)  out  of 
twelve  (12)  of  the  directors  of  Blue 
Alliance  were  directors  or  employees  of 
BCBSME. 

Blue  Alliance  is  not  an  employer  of 
employees  covered  by  the  Plan,  as  all  of 
its  business  functions  are  performed  by 
employees  of  BCBSME.  However,  Blue 
alliance  and  BCBSME  own, 
respectively,  15  percent  (15%)  and  85 
percent  (85%)  of  the  stock  of 
Machigonne  which  is  an  employer  of 
employees  covered  by  the  Plan. 
Accordingly,  Blue  Alliance  is  party  in 
interest  with  respect  to  the  Plan,  as  an 
10  percent  (10%)  or  more  owner  of  a 
participating  employer  in  the  Plan, 
pursuant  to  section  3(14)(H)  of  the  Act. 


4.  The  sales  of  the  Securities  for 
which  exemptive  relief  is  requested  was 
part  of  a  larger,  integrated  transaction 
that  resulted  in  a  complete  restructuring 
of  the  Plan's  investment  program.  Prior 
to  the  sales  of  the  Securities,  the 
investment  responsibilities  for  the  Plan 
were  divided  between  an  external 
investment  advisor  and  the  Trustees. 
The  professional  investment  firm  of 
David  L.  Babson  &  Company.  Inc.  was 
retained  to  invest  approximately  55  to 
60  percent  (55%  to  60%)  of  the  assets 
of  the  Plan  in  domestic  equity 
securities.  The  balance  of  the  Plan's 
assets  were  invested  by  the  Trustees  in 
fixed  income  securities  consisting  of 
United  States  Treasury  and  agency  notes 
and  bonds  and  investment-grade 
corporate  notes  and  bonds. 

At  the  Trustees'  meeting  of  November 
18.  1991,  the  Trustees  decided  to  engage 
an  independent  professional  pension 
consulting  firm.  Following  interviews 
with  several  firms,  on  April  23, 1992, 
the  Trustees  selected  New  England 
Pension  Consultants  (NEPC),  located  in 
Cambridge,  Massachusetts.  NEPC  assists 
corporations,  endowments,  foundations, 
public  funds,  and  Taft-Hartley  accounts 
in  pension  plan  investment  policy 
development,  asset  allocation  analysis, 
investment  manager  searches,  and 
monitoring  and  performance  analysis  of 
plan  asset  investments.  NEPC's 
responsibilities  with  respect  to  the  Plan 
included  a  complete  review  and 
analysis  of  the  Plan's  investment 
structure,  investment  policy,  asset 
allocation,  investment  performance, 
choice  of  investment  managers,  and 
manager  guidelines.  After  conducting  an 
in-depth  study  of  the  Plan's  investment 
performance  over  the  previous  five  (5) 
years,  NEPC  proposed  that  the  Trustees 
no  longer  manage  any  of  the  Plan's 
assets.  Further,  NEPC  suggested  that  the 
asset  classes  in  the  Plan's  portfolio  be 
expanded  to  include  international 
equity,  global  fixed  income,  and  real 
estate  asset  classes,  as  well  as  the 
existing  domestic  equity  and  fixed 
income  classes.  The  Trustees  adopted 
NEPC's  proposal,  with  minor 
modifications,  at  their  February  18, 
1993,  meeting. 

At  the  same  meeting,  NEPC  also 
advised  the  Trustees  to  appoint  five  (5) 
new  investment  managers  by  December 
31,  1994,  with  the  first  two  such 
managers  to  be  in  place  by  the  end  of 
1993.  Further,  NEPC  expressed  a 
preference  for  having  each  new  manager 
liquidate  the  securities,  if  necessary, 
after  the  assets  of  the  Plan  had  been 
transferred  to  them  for  investment 
purposes,  rather  than  have  the  Trustees 
do  so.  It  is  represented  that  this 
recommendation  was  made  because 
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NEPC  believed  that  in  many  cases  a 
direct  transfer  served  to  minimize 
transaction  costs.  Further,  NEPC 
believed  that  particularly  in 
circumstances  where  plan  assets  are 
being  transferred  for  investment  from  a 
former  investment  manager  to  a  new 
manager,  sale  of  such  plan  assets  by  the 
new  manager  (whose  performance  will 
be  monitored  on  an  ongoing  basis)  tends 
to  maximize  the  return  on  the  existing 
investments  to  such  plan.  It  is 
represented  that  the  Trustees  approved 
NEPC's  recommendations,  and  engaged 
NEPC  to  conduct  a  search  for 
investment  management  candidates. 

In  this  regard,  except  for  the  selection 
of  a  real  estate  investment  manager 
which  will  be  undertaken  at  the 
appropriate  time,  the  restructuring  of 
the  Plan's  investment  program  was 
completed  by  approximately  May  4, 
1994.  Four  new  investment  managers, 
Invesco  Capital  Management,  Inc. 
(Invesco),  Pacific  Investment 
Management  Company  (PIMCO), 
Templeton  Investment  Counsel,  Inc. 
(Templeton),  and  Scudder,  Stevens  & 
Clark  (Scudder),  were  selected  in  1993 
and  1994  by  the  Trustees  from  a  number 
of  candidates. 

With  respect  to  the  transfer  of  assets 
to  Invesco,  approximately  20  percent 
(20%)  of  the  total  assets  of  the  Plan  were 
transferred  for  purposes  of  active 
management  to  Invesco  by  June  30, 
1993.  It  is  represented  that  the  Trustees 
were  not  required  to  liquidate  any  plan 
assets,  because  Invesco  was  able  to 
accept  in-kind  the  securities  held  by  the 
Plan. 

With  respect  to  the  transfer  for 
purposes  of  active  management  of  assets 
of  the  Plan  to  Templeton  and  Scudder, 
because  these  managers  specialize  in 
foreign  investments,  neither  would 
accept  in-kind  transfers  of  assets  from 
the  Plan.  Accordingly,  the  Trustees 
liquidated  portions  of  the  Plan's 
portfolio  through  sales  to  unrelated 
parties  and  instead  transferred  the  cash 
proceeds  to  the  new  managers. 

With  respect  to  the  transfer  for 
purposes  of  active  management  to 
PIMCO  of  assets  of  the  Plan,  PIMCO 
replaced  the  Trustees  as  manager  of  the 
Plan's  fixed  income  assets  on  July  22, 
1993.  PIMCO  is  a  subsidiary  of  Pacific 
Financial  Asset  Management 
Corporation  (PFAMCO)  and  manages 
the  Managed  Bond  and  Income  Portfolio 
of  the  PFAMCO  Funds,  a  non-load, 
open-end  management  investment 
company.  However,  as  the  securities 
owned  by  the  Plan  did  not  match  the 
investment  characteristics  of  the  bonds 
then  held  in  the  Managed  Bond  and 
Income  Portfolio,  for  administrative 
convenience,  PIMCO  requested  that  the 


Plan  assets  be  transferred  in  cash.  As  of 
August  31,  1993,  approximately  35 
percent  (35%  of  the  total  assets  of  the 
Plan  were  transferred  to  the  Managed 
Bond  and  Inpome  Portfolio,  an 
investment-grade,  commingled  bond 
fund  for  institutional  investors  managed 
by  PIMCO  in  cash. 

5.  It  is  represented  that  prior  to  the 
transfer  of  cash  to  PIMCO,  the  Trustees 
inquired  of  NEPC  whether  the  securities 
that  the  Plan  was  required  to  sell  in 
order  to  effectuate  the  transfer  of  assets 
for  investment  to  PIMCO  could  be 
"bundled"  and  sold  as  a  package.  In  this 
regard,  NEPC  advised  the  Trustees  that 
either:  (1)  The  portfolio  could  be 
liquidated  in  a  program  trade  where  all 
the  securities  would  be  sold  as  a  group 
to  a  broker  who  would  typically  receive 
a  premium  paid  by  the  seller  to  assume 
the  market  risk  of  subsequently 
liquidating  such  securities;  or  (2)  the 
Trustees  could  avoid  paying  a  premium 
to  the  broker  by  liquidating  the 
securities  in  a  series  of  individual 
transactions  as  market  opportunities 
presented  themselves.  It  is  represented 
that  after  advising  the  Trustees  of  their 
options,  NEPC  did  not  render  any 
advice  with  respect  to,  had  no 
knowledge  with  regard  to,  and  no 
further  involvement  with  the  execution 
of  the  sales  of  the  Securities  by  the  Plan, 
including  the  transactions  with  parties 
in  interest. 

The  Trustees,  in  order  to  effect  the 
transfer  for  purposes  of  active 
management  of  the  assets  of  the  Plan  to 
PIMCO,  on  four  (4)  separate  dates 
liquidated  sixty-nine  (69)  different 
securities  held  by  the  Plan  worth 
approximately  $8.8  million.  In  this 
regard,  on  August  11  and  August  15, 
1993,  the  Plan  sold  fourteen  (14) 
corporate  bonds  for  approximately  $1.5 
million.  On  August  20, 1993,  seventeen 
(17)  government-backed  mortgage 
securities  and  three  (3)  Treasury  notes 
were  sold  for  approximately  $1.8 
million.  It  is  represented  that  the  sales 
of  these  thirty-four  (34)  securities  were 
made  by  the  Plan  on  the  open  market  to 
unrelated  parties  on  the  days  specified. 
The  transactions  for  which  retroactive 
relief  is  requested  occurred  on  August 
18,  1993,  and  involved  one-time  cash 
sales  by  the  Plan  of  the  Securities  to 
each  of  the  Applicants.  The  Securities 
consisted  of  publicly-traded  United 
States  Treasury  and  agency  securities 
for  v/hich  there  was  a  readily 
ascertainable  market  price.  It  is 
represented  that  the  Plan  sold  a  total  of 
twenty-six  (26)  securities  (fourteen 
Treasury  notes  and  twelve  agency 
obligations)  to  BCBSME  for  a  price  of 
$4,470,773  and  a  total  of  nine  (9) 
securities  (five  Treasury  notes  and  four 


agency  obligations)  to  Blue  Alliance  for 
a  price  of  $1,031,516.  The  Securities 
constituted  approximately  20  percent 
(20%)  of  the  total  Plan  assets  which  as 
of  July  31, 1993,  were  worth 
approximately  $26,487,645.  It  is 
represented  that  the  sales  of  the 
Securities  were  executed  at  fair  market 
value. 

6.  With  respect  to  the  fair  market 
value  of  the  Securities,  it  is  represented 
that,  as  of  approximately  11:50  A.M. 
Eastern  Daylight  Time  on  August  18, 
1993,  the  day  of  the  sales,  the  Securities 
were  worth  approximately  $5.4  million. 
In  this  regard,  M.G.S.I.  Securities,  Inc.. 
an  independent  brokerage  firm  located 
in  Houston,  Texas,  supplied  the  fair 
market  value  contemporaneous  with  the 
actual  sale  of  the  Securities  by  facsimile 
transmission  of  printouts  generated  by 
The  Bloomberg,  a  computerized,  real- 
time independent  financial  reporting 
service.  It  is  represented  that  tJie 
Trustees  executed  the  transactions  at  the 
bid  price  for  each  of  the  Securities 
involved.  Further,  the  application 
contains  a  schedule  that  compares  the 
prices  paid  by  the  Applicants  for  the 
Securities  and  the  prices  for  the 
Securities  quoted  on  August  19.  1993.  in 
the  Wall  Street  Journal  (WSJ),  which 
reflect  the  market  prices  of  the 
Securities,  as  of  August  18.  1993.  the 
day  of  the  sales.  It  is  represented  that 
there  was  a  total  favorable  variance  to 
the  Plan  of  $2,437.55  between  the  prices 
paid  by  the  Applicants  and  the  prices 
quoted  in  the  WSJ  for  the  Securities. 

7.  Subsequent  to  the  sales  of  the 
Seciirities  to  the  Applicants,  PIMCO 
received  in  cash,  on  August  26,  and 
August  30,  1993,  $7.5  million  and  $1.5 
million,  respectively,  for  reinvestment 
in  the  Managed  Bond  and  Income 
Portfolio.  It  is  represented  that  the 
second  transfer  for  management 
purposes  included  approximately 
$84,000  of  the  Plan's  cash  reserves  in 
addition  to  the  balance  of  cash  realized 
from  sales  of  the  Securities  to  the 
Applicants  and  from  sales  of  other 
securities  to  uru-elated  parties. 

8.  It  is  represented  that  none  of  the 
Trustees  was  aware  that  the  sales  of  the 
Securities  to  the  Applicants  violated  the 
prohibited  transaction  provisions  of  the 
Act  until  May  1994,  when  Ernst  & 
Young  conducted  the  annual 
independent  audit  of  the  Plan.  In  this 
regard,  it  is  represented  that  the 
transactions  were  fully  disclosed  in  the 
Plan's  audited  financial  .statements  for 
the  Plan  Year  ending  December  31, 
1993.  It  is  represented  that  the  Trustees 
acted  entirely  in  good  faith  in  believing 
that  the  transactions  were  not 
prohibited  and  acted  to  protect  the  Plan    . 
from  abuse  and  unnecessary  risk  by 


3470 


Federal  Register  /  Vol.  61.  No.  21  /  Wednesday.  January  31.  1996  /  Notices 


Fcdfral  Rpyistpr    '  Vol,  ni,  N'o    21   /  Wednesday,  January  31,  1996  /  Notices  '171 


obtaining  t,urrent  prict;  quotations  on 
the  date  of  the  sales  from  objective  third 
party  sources  to  ensure  that  the  Plan 
received  the  fair  market  value  for  the 
Securities.  Immediately  upon  becoming 
aware  that  the  sales  to  the  Applicants 
were  prohibited,  the  Trustees  consulted 
legal  counsel,  and  subsequently,  fUed  an 
application  for  retroactive  exemption, 
based  on  the  applicable  provisions  of 
the  Act,  the  Department's  regulations, 
and  ERISA  Technical  Release  85-1. 

The  Applicants  submit  that  undoing 
the  transactions  is  not  possible  without, 
at  best,  creating  an  undue  risk  of  loss  to 
the  Plan  through  a  series  of  transactions 
required  to  liquidate  Plan  investments 
with  PIMCO,  repurchase  the  Securities 
from  the  Applicants,  resell  those 
Securities  to  unrelated  parties,  and 
reinvest  the  proceeds  with  PIMCO.  In 
addition,  were  these  steps  taken  the 
Plan  would  be  subject  to  brokerage  fees 
and  other  transactions  costs. 

9.  The  Applicants  maintain  that  the 
transactions  were  in  the  interest  of  the 
Plan  in  that  the  Trustees  sought  to 
liquidate  the  Securities  as  expeditiously 
as  possible.  In  addition,  although 
certain  of  the  Securities  were  sold  at  a 
loss,  the  sales  took  place  at  fair  market 
value,  and  such  loss  would  not  have 
been  avoided  by  sales  to  unrelated 
parties.  Moreover,  it  is  represented  that 
in  the  aggregate  the  Plan  realized  a 
substantial  gain.  In  this  regard,  the  Plan 
obtained  a  slightly  better  price  for  the 
Securities  sold  to  the  Applicants  by  not 
having  to  pay  a  premium  to  a  broker  for 
the  liquidation  of  the  fixed  income 
assets  and  by  avoiding  brokerage  fees  (or 
dealer  margins)  and  "odd  lot" 
discounts.  It  is  represented  that  the  total 
sales  price  of  the  Securities  aggregated 
$5.4  million,  and  the  Plan  gained 
approximately  $317,000  on  the  sales  to 
the  Applicants. 

10.  It  is  represented  that  the 
transactions  were  feasible  in  that  the 
sales  of  the  Securities  to  the  Applicants 
were  one-time  transactions  in  which  the 
Plan  received  only  cash.  In  addition,  it 
is  represented  that  the  Plan  was  not 
required  to  pay  any  commissions,  costs, 
premiums  or  expenses  in  connection 
with  the  sales.  Further,  the  costs  of 
rUing  the  exemption  application  and  of 
notifying  interested  persons  will  be 
borne  by  BCBSME. 

11.  It  is  represented  that  at  the  time 
the  transactions  were  entered  there  were 
sufficient  safeguards  in  place  to  protect 
the  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  In  this 
regard,  it  is  represented  that  the  sales 
were  an  integral  part  of  a 
comprehensive  restructuring  of  the 
Plan's  investment  program  and  asset 
management  that  the  Trustees  had 


undertaker!  and  were  (  an  v  my  wut, 
pursuant  to  the  expert  advice  of  NEPC, 
an  independent  pension  consultant. 
Further,  the  Applicants  maintain  that  all 
terms  and  conditions  of  the  sales  were 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party.  In 
this  regard,  the  Securities  are  publicly 
traded  on  an  established  market,  and  the 
Plan  received  a  sales  price  equal  to  at 
least  the  fair  market  value  of  the 
Securities  on  the  date  of  the  sales.  In 
addition,  the  sales  price  for  such 
Securities  was  determined  by  an 
independent  brokerage  firm,  using  a 
well-established  pricing  service  and 
based  on  current  market  quotations  on 
the  date  of  the  sales. 

12.  In  summary,  the  Applicants 
represent  that  the  proposed  transactions 
meet  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  sales  of  the  Securities  to  the 
Applicants  were  one-time  transactions 
for  cash; 

(b)  The  purchase  price  paid  by 
BCBSME  and  Blue  Alliance  was  no  less 
than  the  fair  market  value  of  the 
Securities  on  the  date  of  the  sales; 

(c)  The  fair  market  value  of  the 
Securities  were  determined  by  reference 
to  an  objective  third  party  pricing 
service,  as  of  the  date  of  the  sales; 

(d)  The  terms  of  the  transactions  were 
no  less  favorable  to  the  Plan  than  those 
obtainable  in  similar  transactions 
negotiated  at  arm's  length  with 
unrelated  third  parties;  and 

(e)  The  Plan  paid  no  costs,  fees,  or 
commissions  associated  with  the 
transactions,  nor  other  expenses 
associated  with  the  application  for 
exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Spreckels  Industries,  Inc.  Employee 
Stock  Ownership  Plan  (the  ESOP); 
Spreckels  Industries,  Inc.  Incentive 
Savings  Plan  for  Union  Hourly 
Employees  (the  Hourly  Flan);  and 
Spreckels  Industries.  Inc.  Employees' 
Incentive  Savings  Plan  (the  Incentive 
Plan;  collectively,  the  Plans)  Located  in 
Pleasanton,  California, 

lApplicatiOn  Nos.  D-09999  through  D-lOOOl 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted  the  restrictions 


of  sections  406(a)(1)(A).  406(a)(1)(E). 
406(a)(2).  407(a),  406(b)(1),  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  and  (E)  of  the  Code,^  shall 
not  apply  to  the  proposed  acquisition, 
holding  or  exercise  by  the  Plans  of 
certain  warrants  (the  Warrants)  for  the 
purchase  of  Class  A  new  common  stock 
(the  New  Common  Stock)  of  Spreckels 
Industries,  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plans; 
provided  that  the  following  conditions 
are  satisfied: 

(a)  An  independent  fiduciary  (the  I/F) 
will  manage  the  Warrants  and  monitor 
the  value  of  the  Warrants  at  all  times 
and  will  be  empowered  to  assign, 
transfer,  sell,  and  exercise  the  Warrants 
in  order  to  serve  the  best  interest  of  the 
Plans  and  their  participants  and 
beneficiaries; 

(b)  The  fair  market  value  of  the 
Warrants  will  at  no  time  exceed  twenty- 
five  percent  (25%)  of  the  value  of  the 
total  assets  of  the  Hourly  Plan  or  the 
Incentive  Plan; 

(c)  The  Warrants  that  the  Plans  will 
acquire  resulted  from  a  bankruptcy 
proceeding,  in  which  all  holders  of  the 
Class  A  old  common  stock  (the  Old 
Common  Stock)  in  Spreckels  Industries, 
Inc.  (Old  Spreckels)  were  treated  in  a 
like  manner,  including  the  Plans; 

(d)  The  Plans  will  not  incur  any 
expenses  or  fees  in  connection  with  the 
proposed  transactions; 

(e)  Any  assignment,  sale,  or  other 
transfer  of  the  Warrants  will  not  involve 
a  party  in  interest  with  respect  to  the 
Plans,  as  defined  in  section  3(14)  of  the 
Act,  unless  such  transfer  is  to  the 
Employer,  pursuant  to  an  exercise  of  the 
Warrants;  and 

(f)  The  I/F  will  determine  the  fair 
market  value  of  the  Warrants  upon 
acquisition  by  the  Plans,  and  an 
independent  qualified  appraiser  will 
determine  the  fair  market  value  of  the 
Warrants  on  a  periodic  basis  (but  not 
less  frequently  than  annually). 

Summary  of  Facts  and  Representations 

1.  The  Employer,  a  Delaware 
corporation  with  offices  in  Pleasanton 
California,  is  a  holding  company  that 
operates  through  ten  (10)  wholly-owned 
subsidiaries.  Through  these 
subsidiaries,  the  Employer  engages  in 
three  principal  businesses:  (a)  The 
production  and  marketing  of  sugar 
products  in  the  United  States;  (b)  the 
production  and  marketing  of  electrical 


'  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


and  manual  hoists,  actuators,  rotating 
joints,  jacks,  and  other  materials- 
handling  equipment;  and  (c)  the 
production  and  sale  of  a  wide  range  of 
speciality  industrial  products,  including 
circuit  breakers,  hydraulic  scissors-lifts, 
and  machine  parts. 

2.  The  Plans  are  defined  contribution 
plans  created  for  its  employees  by  Old 
Spreckels.  Pursuant  to  the 
reorganization  in  bankruptcy  of  Old 
Spreckels,  as  more  fully  discussed 
below,  the  Employer  became  the 
sponsor  of  the  ESOP.  the  Hourly  Plan, 
and  the  Incentive  Plan. 

The  ESOP  was  designed  to 
compensate  employees  for  services 
rendered  by  giving  them  an  equity 
interest  in  Old  Spreckels.  In  this  regard, 
all  of  the  ESOP's  stock  in  Old  Spreckels 
was  acquired  in  a  leveraged  transaction 
in  January  of  1988.  It  is  represented  that 
such  stock  in  Old  Spreckels  was 
allocated  to  the  accounts  of  the 
participants  in  the  ESOP.  over  a  five  (5) 
year  period  ending  in  1992.'  As  of  April 
14.  1995,  the  ESOP  had  947  participants 
and  beneficiaries.  The  assets  of  the 
ESOP  totalled  $1,344,599,  as  of 
December  31,  1994. 

A  committee  of  five  (5)  individuals 
serves  as  named  co-fiduciary  with  the 
Employer,  with  respect  to  the 
administration,  operation,  control,  and 
management  of  the  ESOP.  The  trustee 
for  the  ESOP  is  the  Business  Trust 
Department  of  First  Interstate  Bank  in 
San  Francisco,  California.  It  is 
represented  that  the  trustee's  fees  and 
other  administrative  expenses  of  the 
ESOP  are  paid  by  the  Employer. 

The  Hourly  Plan  is  intended  to 
qualify  as  a  profit-sharing  plan  under 
section  401(a)  of  the  Code  and  contains 
a  salary  deferral  agreement  that  is 
intended  to  qualify  under  section  401(k) 
oftheCode.  Asof  April  14,  1995,  the 
Hourly  Plan  had  1084  participants  and 
beneficiaries.  The  assets  of  the  Hourly  ■ 
Plan  totalled  $1,251,916.  as  of  December 
31. 1994. 

The  Hourly  Plan  was  established  by 
Old  Spreckels.  as  of  July  1, 1991,  to 
assist  eligible  employees  in 
accumulating  funds  for  retirement  by 
providing  a  regular  means  of  savings. 
Eligible  employees  include  union 
hourly  employees  of  the  Employer  or 
any  participating  subsidiary.  Eruollment 
in  the  Hourly  Plan  is  voluntary,  and 
employees  are  eligible  to  become 
participants  after  the  completion  of 
thirty  (30)  days  of  employment.  It  is 
represented  that  the  Hourly  Plan  is  an 


UMI 


'The  Department  expresses  no  opinion  herein,  as 
to  whether  the  described  transactions  relating  to  the 
ESOP  satisfy  the  conditions  set  forth  under  section 
408(b)(3)  of  the  Act. 


eligible  individual  account  plan,  as 
defined  under  section  407(d)(3)  of  the 
Act.  Employee  contributions  are 
directed  by  participants  in  the  Hourly 
Plan  into  two  investment  fund  options. 
The  first  option  is  a  common  stock  and 
short-term  investment  fund  that  invests 
primarily  in  the  common  stock  of  the 
Employer.  The  second  option  is  a 
guaranteed  income  fund  that  invests  in 
contracts  issued  primarily  by  insurance 
companies.  Participants  may  also  elect 
to  make  after-tax  and  tax-deferred 
contributions  to  the  Hourly  Plan.  The 
Employer's  matching  contributions  to 
the  Hourly  Plan  are  based  on  the 
attainment  of  financial  targets  by  the 
Employer  and  each  of  its  operating 
subsidiaries. 

The  Incentive  Plan  was  established  by 
Old  Spreckels  to  assist  eligible 
employees  in  accumulating  funds  for 
retirement  by  providing  a  regular  means 
of  savings.  Eligible  employees  include 
any  salaried  or  non-union  hourly 
employee  who  is  employed  on  a  regular 
full-time  basis  by  the  Employer  or  a 
participating  subsidiary.  Such  employee 
is  eligible  to  become  a  participant  on  the 
first  day  of  the  month  following  the 
completion  of  a  month  of  continuous 
service.  It  is  represented  that  the 
Incentive  Plan  is  an  eligible  Individual 
account  plan,  as  defined  under  section 
407(d)(3)  of  the  Act.  Participants  in  the 
Incentive  Plan  may  direct  their 
contributions  (and  earnings  thereon) 
into  various  investment  funds  offered  by 
the  Incentive  Plan,  including  a  common 
stock  and  short-term  investment  fund 
that  invests  primarily  in  the  common 
stock  of  the  Employer.  The  Employer 
may  elect  to  make  matching 
contributions  to  the  Incentive  Plan, 
based  on  total  eligible  tax-deferred  and 
after-tax  employee  contributions.  As  of 
April  14, 1995.  the  Incentive  Plan  had 
1006  participants  and  beneficiaries.  The 
assets  of  the  Incentive  Plan  totalled 
$35,207,827,  as  of  December  31,  1994. 

All  of  the  assets  of  the  Hourly  Plan 
and  the  Incentive  Plan  are  held  in  trust 
by  the  same  trustee.  Effective  January  1. 
1995:  (a)  The  trustee  of  the  Hourly  Plan 
and  the  Incentive  Plan  changed  from 
Bank  of  America  to  Harris  Bank  &  Trust; 
(b)  the  recordkeeper  of  the  Hourly  Plan 
and  the  Incentive  Plan  changed  from 
Buck  Consultants  to  William  M.  Mercer, 
Inc.;  and  (c)  the  Hourly  Plan  and  the 
Incentive  Plan  became  responsible  for 
paying  the  trustee's  fees,  instead  of  the 
Employer. 

3.  On  October  14, 1992,  Old  Spreckels 
filed  a  voluntary  petition  for  bankruptcy 
with  the  United  States  Bankruptcy 
Court  for  the  Northern  District  of 
California  (Case  No.  92^7497-J), 
pursuant  to  Chapter  1 1  of  the 


Bankruptcy  Code.  It  is  represented  that 
the  bankruptcy  filing  was  made  as  a 
result  of  the  inability  of  Old  Spreckels 
to  meet  scheduled  payments  of 
principal  and  interest  on  long-term  debt 
in  the  amount  of  approximately  $140 
million  dollars.  At  the  time  the 
bankruptcy  petition  was  filed.  Old 
Spreckels  was  a  holding  company  with 
ten  (10)  wholly-owned  operating 
subsidiaries.  It  is  represented  that  none 
of  the  operating  subsidiaries  of  Old 
Spreckels  were  part  of  the  Chapter  11 
filing. 

On  Jime  22,  1993,  the  Bankruptcy 
Court  held  a  hearing  on  the  Third 
Amended  Plan  of  Reorganization  (the 
Reorganization  Plan)  of  Old  Spreckels. 
The  Reorganization  Plan  was  confirmed 
by  the  Bankruptcy  Court  on  August  4. 
1993.  Subsequently,  on  September  2, 
1993.  Old  Spreckels  emerged  from 
Chapter  11  of  the  federal  bankruptcy 
law.  reorganized  as  the  Employer. 

4.  Prior  to  its  reorganization,  the 
authorized  capital  stock  of  Old 
Spreckels  consisted  of  15  million  shares 
of  Class  A  voting  Old  Common  Stock, 
15  million  shares  of  Class  B  non-voting 
Old  Common  Stock,  and  one  million 
shares  of  preferred  stock.  Pursuant  to 
the  Reorganization  Plan  of  Old 
Spreckels,  all  of  the  shares  of 
outstanding  Old  Common  Stock  were 
cancelled  and  exchanged  for  shares  of 
the  New  Common  Stock  of  the 
Employer,  and  approximately  $75 
million  dollars  worth  of  the  long  term 
debt  of  Old  Spreckels  was  converted 
into  equity  of  the  Employer.  The  effect 
of  such  conversion  was  to  significantly 
reduce  the  debt  of  the  Employer  in 
comparison  to  Old  Spreckels.  It  is 
represented  that  the  exchange  ratio  of 
9.9088387  shares  of  Old  Common  Stock 
for  one  share  of  New  Common  Stock 
was  the  same  for  all  equity  holders. 

Old  Spreckels  was  required  prior  to 
the  hearing  on  August  4, 1993,  which 
confirmed  the  Reorganization  Plan  to 
file  with  the  Bankruptcy  Court  a  new 
certificate  of  incorporation  and  new  by- 
laws for  the  Employer.  The  certificate  of 
incorporation  of  the  Employer 
authorized  the  issuance  of  15  million 
shares  of  New  Common  Stock,  but  did 
not  authorize  die  issuance  of  preferred 
or  other  non-voting  stock.  As  provided 
in  the  Reorganization  Plan,  6  million 
shares  of  New  Common  Stock  were 
issued  along  with  Warrants  to  purchase 
New  Common  Stock.  On  September  3, 
1993.  it  is  represented  that  the  par  value 
of  the  New  Common  Stock  was  $.01  per 
share.  On  January  6.  1994.  the  New 
Common  Stock  was  listed  on  the 
National  Association  of  Security  Dealers 
Automated  Quotations  System 
(NASDACJ).  It  is  represented  that  on 
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September  14,  1995,  the  uiusin^j  price  of 
the  New  Common  Stock  on  the 
NASDAQ  National  Market  was  $9.00 
per  share. 

5.  Prior  to  confirmation  on  August  4, 
1993,  of  the  reorganization  of  Old 
Spreckels.  it  is  represented  that  the 
ESOF.  the  Hourly  Plan,  and  the 
Incentive  Plan  held,  respectively, 
2,054,250  shares,  39,586  shares,  and 
419.064  shares  of  Class  A  Old  Common 
Stock,  which  constituted  approximately 
41%,  .8%,  and  8.3%  of  the  Old 
Common  Stock  then  issued.  As  of  June 

30,  1993,  the  fair  market  value  of  the  old 
Common  Stock  held  by  the  ESOP.  the 
Hourly  Plan,  and  the  Incentive  Plan, 
respectively,  was  approximately 
$1,705,028,  $32,856,  and  $347,823.  As 
of  June  30,  1993,  the  Old  Common  Stock 
represented  approximately  100%,  4.8% 
and  1%.  respectively,  of  the  total  assets 
of  the  ESOP,  the  Hourly  Plan,  and  the 
Incentive  Plan. 

It  is  represented  that  post- 
confirmation,  the  Plans,  like  all  other 
similarly  situated  shareholders  of  Old 
Common  Stock,  received  their  pro  rata 
share  of  the  New  Common  Stock  in 
exchange  for  Old  Common  Stock.  The 
ESOP.  the  Hourly  Plan,  and  the 
Incentive  Plan,  respectively,  were 
issued  207,315  shares,  3,995  shares,  and 
42.292  shares  of  New  Common  Stock, 
which  constituted  approximately  3.5%, 
.l%,and  .7%  of  the  then  issued  shares 
of  New  Common  Stock.  As  of  October 

31,  1993,  the  New  Common  Stock 
constituted  100  percent  (100%)  of  the 
assets  of  the  ESOP.  As  of  November  30, 
1993.  the  New  Common  Stock  held  by 
the  Hourly  Plan  and  the  Incentive  Plan 
represented  approximately  4.1%  and 
1%  of  the  total  assets  of  those  two  plans, 
respectively.  It  is  represented  that  the 
Old  Common  Stock  and  the  New 
Common  Stock  are  "qualifying 
employer  securities,"  as  defined  in 
section  407(d)(5)  of  the  Act.* 

On  April  14,  1995,  the  ESOP.  the 
Hourly,  and  the  Incentive  Plan, 
respectively,  held  186,680  shares, 
18,735  shares,  and  11,252  shares  which 
constituted  approximately  3.11%,  .31% 
and  .187%  of  the  then  issued  shares  of 
New  Common  Stock.  Subsequently,  as 
of  September  20,  1995,  the  percentage  of 
shares  of  New  Common  Stock  in  the 
ESOP.  the  Hourly  Plan,  and  the 
Incentive  Plan  when  compared  to  the 


*The  Department,  herein,  expresses  no  opinion 
as  to  whether  the  Old  Common  Stoclt  or  the  New 
Common  Stock  constitute  "qualifying  employer 
securities,"  as  defined  in  section  407(dl(5|  of  the 
Act.  or  whether  the  acquisition  and  holding  by  the 
Plans  of  such  securities  salisfled  the  conditions,  as 
set  forth  under  section  408(e)  of  the  Act.  Further. 
the  Department,  herein,  is  offering  no  relief  for 
transactions  other  tlian  those  proposed. 


approximately  5,599.900  shares  of  New 
Common  Stock  then  issued  and 
outstanding  was.  respectively,  2.5% 
(151,352  shales),  .74%  (44,412  shares) 
and  3.9%  (233,252  shares). 

6.  Pursuant  to  the  reorganization,  the 
Plans,  like  all  other  similarly  situated 
shareholders  of  Old  Common  Stock,  in 
addition  to  receiving  New  Common 
Stock  were  also  entitled  to  receive  a  pro 
rata  share  of  Warrants  to  purcha.se 
additional  shares  of  New  Common 
Stock.  The  Warrants  are  not  leistered 
with  the  Securities  and  Exchange 
Commission,  and  are  not  freely 
transferrable  or  marketable.  Holders  of 
the  Warrants  are  not  generally  entitled 
to  vote,  to  receive  dividends,  or  to  be 
deemed  holders  of  New  Common  Stock. 
It  is  represented  that  the  Warrants  will 
expire  on  September  2,  2001,  and  are 
subject  to  all  applicable  federal  and 
.state  securities  laws.  The  Plans  will 
receive  the  Warrants  following  the  grant 
of  this  exemption. 

Once  acquired  the  Warrants  must  be 
held,  by  the  Plans  and  all  other 
similarly  situated  shareholders  of  Old 
Common  Stock,  until  such  time  as  the 
Warrants  may  be  exercised,  transferred, 
or  assigned  pursuant  t<*  their  terms.  The 
Warrants  to  be  received  by  the  Plans  are 
divided  into  three  classes  as  follows:  (a) 
The  First  Old  Equity  Warrants — Series  B 
(the  First  Old  Equity  Warrants):  (b)  the 
Second  Old  Equity  Warrants;  and  (c)  the 
Third  Old  Equity  Warrants.  Generally, 
each  of  the  First  Old  Equity  Warrants 
and  each  of  the  Second  Old  Equity 
Warrants  are  exercisable  for  one  share  of 
New  Common  Stock  by  the  holder  at  the 
price  discussed  in  the  paragraph  below, 
at  any  time  or  from  time  to  time,  during 
the  term  of  such  Warrants,  in  whole  or 
in  part  (but,  if  in  pdrt,  in  multiples  of 
1,000  shares).  Each  of  the  Third  Old 
Equity  Warrants  are  exercisable,  at  the 
price  discussed  in  the  paragraph  below, 
for  one  share  of  New  Common  Stock, 
but  not  until  the  closing  price  of  the 
New  Common  Stock  shall  have  equaled 
or  exceeded  $17.50  for  twenty  (20) 
consecutive  days,  and  thereafter, 
regardless  of  whether  or  not  the  closing 
price  of  such  stock  shall  be  above  or 
below  $17.50,  may  be  exercisable  by  the 
holder  in  whole  or  in  part  (but,  if  in 
part,  in  multiples  of  1,000  shares). 

The  terms  of  the  Warrants  provide  for 
the  adjustment  of  the  exercise  price  and 
the  number  of  shares  of  New  Common 
Stock  purchasable  under  the  Warrants 
upon  the  occurrence  of  certain  events, 
such  as  a  change  in  the  corporate 
structure  of  the  Employer  and  changes 
in  the  form  and/or  value  of  New 
Common  Stock.  Subject  to  adjustment 
under  certain  circumstances,  the 
exercise  price  for  the  First  Old  Equity 


Warrants,  the  Second  Old  Equity 
Warrants,  and  the  Third  Old  Equity 
Warrants  is,  respectively  $11.67,  $15.00, 
and  $1.00. 

7.  The  applicant  represents  that  it 
believes  that  the  Warrants  are  securities 
under  federal  securities  law  but  are  not 
"qualifying  employer  securities,"  as 
defined  in  section  407(d)(5)  of  the  Act. 
Accordingly,  the  ESOP,  the  Houriy  Plan, 
and  the  Incentive  Plan  seek  exemptive 
relief  to  acquire  and  hold,  in  the 
aggregate,  132,189  First  Old  Equity 
Warrants,  462,664  Second  Old  Equity 
Warrants,  and  132,189  Third  Old  Equity 
Warrants.  The  Employer  represents  that 
the  Plans  will  be  amended  in  all 
necessary  respects  to  provide  for,  among 
other  things,  the  acquisition,  retention, 
exercise,  transfer,  assignment,  and 
distribution  of  the  Warrants.  It  is 
represented  that  the  Warrants  will  not 
be  issued  to  the  Plans,  unless  this 
proposed  exemption  is  granted. 

8.  The  applicant  points  out  that  the 
transactions  do  not  arise  from  the 
ordinary  course  of  business,  but  arise  as 
a  result  of  an  extraordinary  event  (i.e. 
the  issuance  of  the  Warrants  to 
stockholders  of  Old  Common  Stock 
under  the  terms  of  the  Reorganization 
Plan  of  Old  Spreckels  approved  by  the 
Bankruptcy  Court).  It  is  represented  that 
the  Bankruptcy  Court  has  approved  the 
Reorganization  Plans  as  the  best  means 
of  providing  creditors  and  equity 
holders,  including  the  Plans,  with  a  fair 
opportunity  to  recover  from  the 
reorganization  of  Old  Spreckels  and  to 
profit  from  the  success  of  the  Employer. 
It  is  represented  that  the  Warrants 
which  the  Plans  will  acquire  resulted 
from  the  bankruptcy  proceeding,  in 
which  all  holders  of  the  Class  A  Old 
Common  Stock  were  treated  in  like 
manner,  including  the  Plans.  It  is 
further  represented  that  during  the 
bankruptcy  proceeding,  the  ESOP  was 
represented  by  the  law  firm  of  Wendel, 
Rosen,  Black,  Dean,  and  Levitan,  an 
independent  fiduciary  appointed  by  the 
Bankruptcy  Court.  In  this  regard,  the 
applicant  maintains  that  the  interests  of 
the  Hourly  Plan  and  the  Incentive  Plan 
were  substantially  similar  to  those  of  the 
ESOP  and  that  thus  such  plans  were 
well  protected  during  the  bankruptcy 
proceeding.' 

The  applicant  maintains  that  the 
transactions  are  in  the  interest  of  the 


'The  relief  provided  in  this  exemption  is  limited 
to  the  acquisition,  holding  or  exercise  by  the  Plans 
of  the  Warrants.  The  Department,  herein,  expresses 
no  opinion  as  to  whether  any  of  the  relevant 
provisions  of  part  4.  subpart  B,  of  Title  I  of  the  Act 
have  been  violated  regarding  the  representation  of 
the  Plans'  interest  In  the  (Mnkruplcy  proceeding  or 
the  ultimate  outcome  of  such  proceeding,  and  no 
exemption  from  such  provisions  is  proposed  herein. 


Plans.  In  this  regard,  it  is  represented 
that  the  acquisition  of  the  Warrants 
offers  an  opportunity  for  economic  gain 
to  the  Plans,  in  that  the  Plans  could 
exercise  the  Warrants  and  purchase 
New  Common  Stock  at  a  favorable  price, 
if  the  price  of  such  stock  rises  above  the 
exercise  price.  Further,  the  Plans  would 
experience  a  loss  if  they,  unlike  all  other 
similarly  situated  shareholders  of  Old 
Common  Stock,  were  not  permitted  to 
receive  the  full  value  under  the  terms  of 
the  Reorganization  Plan.  The  applicant 
maintains  that  the  Plans  should  not  be 
made  to  suffer  a  detriment  relative  to 
such  other  shareholders  of  Old  Common 
Stock. 

The  applicant  maintains  that  the 
Plans  and  their  participants  and 
beneficiaries  were  protected  during  the 
bankruptcy  proceedings,  in  that  the 
process  afforded  the  Plans  the  same 
opportunity  pursuant  to  the  terms  of  the 
Reorganization  Plan  to  acquire  the  New 
Common  Stock  and  the  Warrants.  In  this 
regard,  it  is  represented  that  the  terms 
of  the  Reorganization  Plan  apply  in  the 
same  manner  to  all  shareholders  of  the 
Class  A  Old  Common  Stock,  including 
the  Plans. 

It  is  represented  that  the  Plans  will 
not  incur  any  expenses  or  fees  in 
connection  with  the  proposed 
transactions.  Further,  the  costs  of  filing 
the  exemption  application  and  of 
notifying  interested  persons  will  be 
borne  by  the  Employer. 

9.  If  tnis  proposed  exemption  is 
approved,  the  Employer  will  issue  in 
the  aggregate  approximately  594,343 
Warrants  to  the  ESOP.  Specifically,  the 
ESOP  will  receive  108,062  First  Old 
Equity  Warrants,  378,219  Second  Old 
Equity  Warrants,  and  108,062  Third  Old 
Equity  Warrants.  With  regard  to  the 
allocation  of  the  Warrants,  it  is 
represented  that  each  participant  will 
receive  a  pro  rata  share  of  the  Warrants 
issued  to  the  ESOP  based  on  the  number 
of  shares  of  Old  Common  Stock  in  such 
participant's  account  just  prior  to  the 
conversion  to  New  Common  Stock.  It  is 
represented  that  this  allocation  of  the 
Warrants  to  the  ESOP  participants  will 
be  made  in  whole  numbers  of  Warrants, 
and  any  fractional  interest  will  be 
rounded  to  the  nearest  whole  number.  If 
a  participant  in  the  ESOP  terminates 
employment  and  requests  a  distribution 
when  unexercised  and  unsold  Warrants 
still  remain  allocated  to  this  account, 
the  Warrants  will  be  distributed  to  the 
participant  in-kind,  in  the  same  manner 
and  at  the  same  time  as  any  New 
Common  Stock  in  such  account  is 
distributed  to  such  participant. 

Provided  this  proposed  exemption  is 
granted,  the  Employer  will  also  issue 
approximately  11.452  Warrants  to  the 


Hourly  Plan.  Specifically,  the  Hourly 
Plan  will  receive  2,082  First  Old  Equity 
Warrants,  7,288  Second  Old  Equity 
Warrants,  and  2,082  Third  Old  Equity 
Warrants.  With  respect  to  the  Hourly 
Plan,  the  Warrants  will  be  allocated  to 
and  held  in  a  fund  which  currently 
holds  the  New  Common  Stock  and 
investments  with  up  to  360  days' 
maturity.  Once  the  Warrants  are 
allocated  to  the  fund,  the  value  of  the 
Warrants  in  such  fund,  as  determined 
by  the  I/F,  will  be  reflected  in  the  units 
received  by  each  participant  of  the 
Hourly  Plan  invested  in  such  fund. 

If  the  Department  grants  this  proposed 
exemption,  the  Employer  will  issue 
approximately  121,247  Warrants  to  the 
Incentive  Plan.  Specifically,  the 
Incentive  Plan  will  receive  22,045  First 
Old  Equity  Warrants,  77,157  Second 
Old  Equity  Warrants,  and  22,045  Third 
Old  Equity  Warrants.  With  respect  to 
the  Incentive  Plan,  the  Warrants  will  be 
allocated  to  an  investment  fund  which 
holds  New  Common  Stock  and 
investments  with  up  to  360  days' 
maturity.  Each  participant  in  the 
Incentive  Plan  invested  in  such  fund 
will  receive  units  based  on  his 
investments  in  the  fund  and  on  the 
addition  of  the  value  of  the  Warrants,  as 
determined  by  the  I/F,  to  such  fund.  It 
is  represented  that  the  Incentive  Plan 
will  manage  the  Warrants  in  exactly  the 
same  manner  as  the  Hourly  Plan. 

10.  Pursuant  to  the  terms  of  an 
agreement  signed  January  17, 1995,  L. 
Scott  Maclise  (Mr.  Maclise),  a  registered 
investment  advisor  with  Linsco/Private 
Ledger  Financial  Services  (LPL),  in  San 
Rafael,  California,  has  accepted  the 
appointment  to  serve  as  the  I/F  on 
behalf  of  the  Plans  for  purposes  of  this 
exemption,  and  except  in  the  event  of 
his  discharget)r  resignation,  as 
described  below,  will  serve  throughout 
the  duration  of  the  transactions  which 
are  the  subject  of  this  exemption.  In  this 
regard,  Mr.  Maclise  states  that  he 
understands  his  duties  as  I/F  under  the 
Act  and  shall  assume  all  duties, 
responsibilities,  and  obligations 
imposed  upon  him  as  I/F  of  the  Plans 
in  connection  with  the  proposed 
transactions,  pursuant  to  the  provisions 
of  tiie  Act  and  the  Code. 

Mr.  Maclise  represents  that  he  is 
qualified  to  serve  as  I/F  with  respect  to 
the  Plans.  In  this  regard,  Mr.  Maclise 
states  that  he  is.experienced  in 
representing  clients  as  a  fiduciary  in 
stock  transactions.  Mr.  Maclise  is  a 
graduate  of  California  State  University 
in  San  Francisco.  Before  joining  LPL  in 
1992,  Mr.  Maclise  had  sixteen  (16)  years 
of  investment  experience  with  other 
firms,  including  Dean  Witter,  Merrill 
Lynch,  and  Shearson  Lehman  Brothers. 


Mr.  Maclise  represents  that  he  is 
independent  of  the  Employer  and  its 
officers,  directors,  shareholders,  agents, 
and  representatives.  In  this  regard,  Mr. 
Maclise  represents  that  he  is  not 
affiliated  with  the  Employer  and  that  hiu 
income  from  the  Employer  represents 
less  that  1  percent  (1%)  of  his  income 
annually.  It  is  further  represented  that 
Mr.  Maclise  shall  have  the  power  to 
negotiate  and  act  independently  of  the 
Employer,  and  its  officers,  directors, 
shareholders,  agents,  and 
representatives  with  respect  to  the 
proposed  transactions. 

In  fulfilling  his  responsibility  as  I/F  to 
the  Plans,  Mr.  Maclise  represents  that  ho 
will  take  whatever  acts  are  necessary  to 
review,  analyze,  negotiate,  monitor,  and 
approve  or  disapprove  the  proposed 
transactions,  and  will  be  responsible  for 
the  Plans'  acquisition  and  holding  of  the 
Warrants.  Bearing  in  mind  his  fiduciary 
duties  under  the  Act,  Mr.  Maclise 
represents  that  he  shall  determine 
whether  the  proposed  transactions:  (a) 
Are  prudent  and  for  the  exclusive 
purpose  of  providing  benefits  to 
participants;  (b)  are  fair  to  the  Plans 
from  a  financial  point  of  view;  and  (c) 
are  in  accordance  with  terms  and 
conditions,  as  set  forth  in  this  proposed 
exemption. 

With  respect  to  the  acquisition  of  the 
Warrants  by  the  Plans,  Mr.  Maclise 
represents  that  he  will  conduct  due 
diligence  to  evaluate  whether  the  Plans 
should  enter  into  the  proposed 
transactions.  In  this  regard,  Mr.  Maclise 
will  decide  on  behalf  of  the  Plans  (a) 
whether  or  not  the  Plans  should  acquire 
and  hold  the  Warrants;  and  (b)  when,  if 
at  all,  the  Warrants  should  be  exercised 
to  acquire  New  Common  Stock,  or  sold 
and  the  proceeds  used  to  acquire  such 
stock. 

With  respect  to  the  holding  of  the 
Warrants  by  the  Plans,  Mr.  Maclise  has 
determined  that  the  Plans'  holding  of 
the  Warrants  will  not  impair 
diversification,  prudence,  or  liquidity  as 
mandated  by  the  Act.  In  this  regard,  Mr. 
Maclise  represents  that  he  retains  full 
power  to  manage  and  monitor  the  value 
of  the  Warrants  at  all  times  and  is 
empowered  to  assign,  transfer,  sell,  and 
exercise  the  Warrants  in  order  to  sen'e 
the  best  interests  of  the  participants  and 
beneficiaries  of  the  Plans. 

Mr.  Maclise  may  resign  his 
appointment  as  I/F  at  any  time  upon  six 
(6)  months  prior  written  notice,  unless 
the  Employer  and  Mr.  Maclise  mutually 
agree  to  a  shorter  period  of  time.  In 
addition,  it  is  represented  that  the 
Employer  can  remove  Mr.  Maclise  as  1/ 
F  "for  cause,"  upon  thirty  (30)  days' 
prior  written  notice,  unless  the 
Employer  and  Mr.  Maclise  mutually 
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agree  lo  a  snoner  perioa  oi  uine.  ii  is 
represented  that  "for  cause"  means  a 
breach  of  the  agreement  between  the 
Employer  and  Mr.  Maclise,  or  the  I/F's 
negligence,  gross  negligence,  willful 
misconduct  or  lack  of  good  faith  in  the 
execuMon  of  his  duties,  or  in  the  event 
Mr.  Maclise's  fee  for  the  services  is 
being  renegotiated,  the  inability  of  the 
Employer  and  Mr.  Maclise  to  agree  upon 
the  fee  under  such  agreement. 

11.  It  is  represented  that  the  I/F  will 
determine  the  fair  market  value  of  the 
Warrants  upon  acquisition  by  the  Flan. 
It  is  further  represented  that,  as 
appropriate,  the  Warrants  will  be 
appraised  by  an  independent  appraiser. 
Such  appraisals  will  be  done  on  a 
periodic  basis  (but  not  less  frequently 
than  annually). 

12.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  critiera 
of  section  408(a)  of  the  Act  because: 

(a)  The  I/F  will  manage  the  Warrants 
and  monitor  the  value  of  the  Warrants 
at  all  times  and  will  be  empowered  to 
assign,  transfer,  sell,  and  exercise  the 
Warrants  in  order  to  serve  the  best 
interest  of  the  Flans  and  their 
participants  and  beneflciaries; 

(b)  Tne  fair  market  value  of  the 
Warrants  will  at  no  time  exceed  twenty- 
five  percent  (25%)  of  the  value  of  the 
total  assets  of  the  Hourly  Plan  or  the 
Incentive  Plan; 

(c)  The  Warrants  that  the  Plans  will 
acquire  resulted  from  a  bankruptcy 
proceeding,  in  which  all  holders  of  the 
Class  A  Old  Common  Stock  in  Old 
Spreckels  were  treated  in  a  like  manner, 
including  the  Plans; 

(d)  The  Plans  will  not  incur  any 
expenses  or  fees  in  connection  with  the 
proposed  transactions; 

(e)  Any  assignment,  sale,  or  other 
transfer  of  the  Warrants  will  not  be  to 
a  party  in  interest  with  respect  to  the 
Plans,  as  defined  in  section  3(14)  of  the 
Act,  unless  such  transfer  is  to  the 
Employer,  pursuant  to  an  exercise  of  the 
Warrants;  and 

(f)  The  I/F  will  determine  the  fair 
market  value  of  the  Warrants  upon 
acquisition  by  the  Plans,  and  an 
independent  qualified  appraiser  will 
deterpiine  the  fair  market  value  of  the 
Warrants  on  a  periodic  basis  (but  not 
less  frequently  than  annually). 

Notice  to  Interested  Persons 

Included  among  those  persons  who 
may  be  interested  in  the  pendency  of 
the  proposed  exemption  are  all 
fiduciaries,  all  active  participants,  and 
all  inactive  participants  of  the  Plans.  It 
is  represented  that  these  various  classes 
of  interested  persons  will  be  provided 
with  a  copy  of  the  Notice  of  Proposed 


iixeinpuon  uhe  Notice),  plus  a  copy  of 
the  supplemental  statement 
(Supplemental  Statement),  as  required, 
pursuant  to  29  CFR  2570.43(b)(2)  within 
fifteen  (15)  calendar  days  of  publication 
of  the  Notice  in  the  Federal  Register. 
Notification  will  be  provided  to  all 
fiduciaries  and  all  inactive  participants 
of  the  Plans  either  by  mailing  first  class 
or  overnight  express  delivery  of  a  copy 
of  the  Notice,  plus  a  copy  of  the 
Supplemental  Statement.  Notification 
will  be  provided  to  active  participants 
by  posting  a  copy  of  the  Notice,  plus  a 
copy  of  the  Supplemental  Statement  at 
those  locations  within  the  principal 
places  of  employment  of  the  Employer 
which  are  customarily  used  for  notices 
regarding  labor-management  matters  for 
rtview. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  IDepartment, 
telephone  (202)  21»-8883  (This  is  not  a 
toll-five  number.) 

H.E.B.  Investment  and  Retirement  Plan 
(the  Plan),  Located  in  San  Antonio, 
Texas 

[Application  No.  D-1003SI 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  fit)m  the  application 
of  section  4975  of  the  Code,  by  rea.son 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  by  the  Plan  to  H.E. 
Butt  Grocery  Company  (the  Company), 
a  party  in  interest  with  respect  to  the 
Plan,  of  an  interest  in  a  certain  parcel  of 
improved  real  property  (the  Property) 
known  as  the  South  Congress  Shopping 
Center  in  Austin,  Texas,  provided  that 
the  following  conditions  are  met: 

(a)  The  sale  is  a  one-time  transaction 
for  cash; 

(b)  The  Plan  will  receive  an  amount 
equal  to  the  greater  of  either:  (1) 
$2,975,666,  or  (2)  the  fair  market  value 
of  the  Property  at  the  time  of  the 
transaction,  as  determined  by  a 
qualified.  Independent  appraiser: 

_  (c)  The  Plan  will  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale;  and 

(d)  The  Plan's  trustees  determine  that 
the  sale  of  the  Property  to  the  Company 
is  appropriate  for  the  Plan  and  in  the 
best  interests  of  the  Plan  and  its 


participants  and  beneficiaries  at  the 
time  of  transaction. 

Summary  of  Facts  and  Representations 

1.  The  Company  is  a  Texas 
corporation  engaged  primarily  in  the 
retail  grocery  business  in  Texas.  The 
Company  has  sponsored  the  Plan  since 
1956.  The  Plan  has  also  been  adopted  by 
the  following  entities  which  are 
affiliated  with  the  Company:  HEBCO 
Partners,  Ltd.,  Parkway  Distributors, 
Inc.,  Parkway  Transport,  Inc.,  C.C.  Butt 
Grocery  Company  and  High-Tech 
Commercial  Services,  Inc.  Parkway 
Distributors,  Inc.  and  Parkway 
Transport,  Inc.,  are  engaged  in  the 
business  of  intrastate  and  interstate 
trucking. 

2.  The  Plan  is  a  defined  contribution 
plan  incorporating  a  qualified  cash  or 
deferred  arrangement  an(J  had 
approximately  20,773  participants  as  of 
December  31,  1994.  As  of  that  date,  the 
Plan  had  total  assets  with  a  fair  market 
value  of  approximately  $386,537,043,  of 
which  approximately  8.7%  reflect  direct 
real  estate  investments. 

The  trustees  of  the  Plan  are  John  C. 
Broulliard,  James  F.  Clingman,  Jr., 
Richard  M.  Ellwood,  Bea  Weicker  Irvin, 
Louis  M.  Laguardia,  Allen  B.  Market, 
Robert  A.  Neslund,  Wesley  D.  Nelson, 
Todd  A.  Piland,  Charles  W.  Sapp,  and 
Edward  C.  Gotthordt  (collectively,  the 
Trustees).  The  Trustees  are  all  either 
current  or  former  officers  and/or 
employees  of  the  Company  or  its 
affiliates. 

3.  The  Plan  and  the  Company 
currently  own  interests  in  a  tract  of 
realty  known  as  the  South  Congress 
Shopping  Center  (the  Shopping  Center 
Property),  located  at  2400  South 
Congress  Avenue  in  the  City  of  Austin, 
County  of  Travis,  State  of  Texas.^ 

The  Shopping  Center  Property 
consists  of  approximately  6.21  acres  of 
land  (the  Land)  and  a  single-story 
masonry,  multi-tenant  building  with 
approximately  98,918  square  feet  (the 
Building).  The  Land  is  described  as  a 


UMI 


'The  Department  is  providing  no  opinion  in  this 
proposed  exemption  as  lo  whether  the  joint 
ownership  by  the  Plan  and  the  Company  of 
interests  in  the  Shopping  Center  Property  resulted 
in  any  Plan  Tiduciary  violating  his  fiduciary 
responsibilities  under  Part  4  of  Title  1  of  the  Act. 
However,  the  Department  notes  that  section  404(a) 
of  the  Act  requires,  among  other  things,  that  a 
fiduciary  of  a  plan  act  prudently,  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries, 
and  for  the  exclusive  purpose  of  providing  benefits 
to  participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  In 
addition,  section  406(b)  of  the  Act,  in  pertinent 
part,  prohibits  a  fiduciary  of  a  plan  from  dealing 
with  the  assets  of  a  plan  in  his  own  interest  or  for 
his  own  account  or  from  acting  in  any  transaction 
on  behalf  of  a  party  whose  interests  are  adverse  to 
the  interests  of  the  plan. 


nearly  rectangular  corner  site  with  420 
feet  of  frontage  on  South  Congress 
Avenue,  620  feet  along  Oltorf  Avenue, 
and  53  feet  along  Euclid  Avenue.  The 
Company  owns  the  eastern  29,638 
square  feet  of  the  Land,  and  the  portions 
of  the  Building  related  thereto,  and  an 
additional  55x135  foot  strip  of  the  Land 
(i.e.,  7425  square  feet)  at  the  southwest 
comer  of  the  Shopping  Center  Property. 
The  Plan  owns  the  remaining  portions 
of  the  Building,  the  Land  related 
thereto,  and  a  three-quarter  (%) 
undivided  interest  in  the  Land  used  for 
the  parking  lot.  (The  portions  of  the 
Land  and  the  Building  owned  by  the 
Plan  are  referred  to  herein  as  "the 
Property".)  The  Company  owns  the 
remaining  one-quarter  (V*)  interest  in 
the  Land  used  for  the  parking  lot. 

The  Plan  acquired  the  Property  in 
1960  from  the  Company  as  an  employer 
contribution  to  the  Plan.^  The  Property 
has  generated  a  cash-on-cash  return, 
based  on  its  current  appraised  value,  of 
9.1  percent,  9.5  percent,  and  12.4 
percent  for  the  years  1992,  1993,  and 
1994,  respectively.  The  applicant 
represents  that  the  Property's  total  net 
income  to  the  Plan  has  produced  a 
reasonable  rate  of  return  as  an 
investment  for  the  Plan  since  1960,  but 
that  there  is  no  assurance  that  the 
current  income  stream  from  the  existing 
leases  (as  noted  below)  will  continue. 

The  Property  is  currently  subdivided 
into  separate  leasehold  parcels.  These 
leasehold  parcels  are  subject  to  existing 
leases  (the  Existing  Leases)  to  the 
following  tenants: 

(i)  Tandy  Corporation  (lease  expiring 
December  7,  1997  with  no  renewal 
options); 

(ii)  Texas  State  Optical,  Inc.  (lease 
expiring  August  31,  1996  with  no 
renewal  options); 

(iii)  Gregory  J.  Tomczyk  (Mother 
Nature's  Health  Foods)  (lease  on  a 
month-to-month  tenancy); 

(iv)  Walgreen  Company  (lease 
expiring  June  30,  1996  with  no  renewal 
options); 

(v)  Western  Auto  Supply  Company 
(lease  expiring  January  31, 1996  with  no 
renewal  options);  and 

(vi)  H.E.  Butt  Grocery  Company  (lease 
expiring  June  14,  2001  with  four 
renewal  options  of  five  years  each). 

The  applicant  states  that  the  Plan's 
lease  to  the  Company  of  a  portion  of  the 
Property,  as  noted  in  item  (vi)  above, 
constitutes  "qualifying  employer  real 


'The  applicant  represents  that  the  acquisition 
preceded  the  effective  date  of  the  Act,  but  that  it 
met  the  requirements  of  the  Code  which  governed 
such  transactions  at  that  time.  However,  the 
Department  expresses  no  opinion  in  this  proposed 
exemption  as  to  whether  the  Plan's  acquisition  of 
the  Property  satisfied  the  requirements  of  the  Code. 


property"  (QERP)  within  the  meaning  of 
section  407(d)(4)  of  the  Act.  In  this 
regard,  the  applicant  represents  that  the 
leasing  of  such  parcel  of  the  Property  to 
the  Company  is  and  has  been  statutorily 
exempt  under  section  408(e)  of  the  Act." 
The  applicant  requests  an  exemption 
for  the  proposed  sale  of  the  Property  by 
the  Plan  to  the  Company.  The  applicant 
states  that  because  the  Property 
encompasses  leasehold  parcels  which 
are  not  leased  to  the  Company,  the 
proposed  sale  of  the  Property  to  the 
Company  would  not  meet  the  statutory 
requirements  for  an  exempt  sale  of 
QERP  under  section  403(e)  of  the  Act. 

4.  With  respect  to  the  reasons  for  the 
proposed  transaction,  the  applicant 
states  that  the  Property  is  in  excess  of 
30  years  old,  is  antiquated  in 
appearance,  and  needs  both  interior  and 
e)^terior  refurbishing  to  compete  with 
more  modem  shopping  center  facilities. 
In  addition,  in  order  to  be  competitive 
in  the  retail  grocery  market,  the 
Company  desires  to  expand  its  existing 
grocery  store  beyond  the  current  portion 
of  the  Property  which  it  leases  from  the 
Plan.s  In  order  to  effect  such  expansion, 
the  applicant  represents  that  it  will  be 
necessary  to  demolish  other  portions  of 
the  Building  on  the  Property  that  are 
currently  leased  to  third  parties  and  to 
effect  significant  construction.  The 
Company  believes  that  it  would  be  in  a 
better  position  to  effect  such  demolition 
and  construction  activities  without  the 
participation  of  the  Plan  and  that,  in 
fact,  entering  into  such  activities  with 
the  Plan  would  be  inappropriate. 

5.  The  Trustees  have  determined  that 
it  would  be  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries  to  sell  the  Property  to  the 
Company  for  a  number  of  reasons. 

First,  retail  shopping  centers  have  a 
certain  "life  cycle"  (i.e.,  a  period  of  time 
over  which  they  are  commercially 
viable  without  significant  renovation 


■The  applicant  states  that  the  parcel  of  the 
Property  leased  to  the  Company  is  one  of  several 
sucli  parcels  of  real  property  leased  by  the  Plan  to 
the  Company.  The  applicant  maintains  that  such 
leasehold  parcels  are  located  throughout  the  State 
of  Texas  and  that  these  parcels  are  suitable  or 
adaptable  vvithoul  excessive  cost  for  more  than  one 
use,  as  required  by  section  407(d)(4)  of  the  Act.  In 
addition,  the  applicant  states  that  these  leases  did 
not  involve  the  payment  of  any  commissions  and 
were  entered  into  for  adequate  consideration,  as 
required  by  section  408(e)  of  the  Act. 

In  this  regard,  the  Department  is  expressing  no 
opinion  as  to  whether  the  Property  constitutes 
QEIU',  within  the  meaning  of  section  407(d)(4)  of 
the  Act.  or  whether  the  Plan's  leasing  transactions 
with  the  Company  meet  the  conditions  of  section 
408(e)  of  the  Act  and  the  regulations  thereunder 
(see  29  CFR  2550.408e). 

^The  Company  owns  and  occupies  the  eastern 
29.638  square  feet  of  the  existing  grocery  store  and 
leases  the  western  19.100  square  feet  of  the  grocery 
store  from  the  Plan. 


and  updating).  The  tmstees  believe  that 
the  Property  has  reached  the  end  of  its 
"life  cycle"  and  needs  a  substantial 
amount  of  capital  to  renew  itself  and  go 
forward  on  a  commercially  competitive 
basis  in  the  future.  Second,  the  Trustees 
have  determined  that  it  is  not  in  the 
Plan's  best  interest  to  undertake  the  type 
of  demolition  and  construction 
activities,  as  well  as  the  additional 
interior  and  exterior  cosmetic 
refurbishing,  which  will  be  necessary 
for  the  Property  in  order  to  maintain  its 
commercial  viability  for  the  futiu-e. 
Third,  after  reviewing  a  current 
appraisal  of  the  Property,  the  Trustees 
have  concluded  that  it  would  be  in  the 
best  interests  of  the  Plan  to  liquidate 
such  investment  and  reinvest  the  cash 
in  assets (^which  would  not  require  the 
oversight,  updating,  construction  and 
expenditure  that  will  be  necessary  for 
the  Property  in  the  future. 

In  sum,  the  Tmstees  believe  that  the 
sale  of  the  Property  to  the  Company  at 
the  present  time  would  enable  the  Plan 
to  convert  an  existing  illiquid  real  estate 
investment,  which  will  require 
significant  expenditures  to  preserve  and 
maintain,  into  more  liquid  and 
potentially  more  profitable  investments. 

6.  The  applicant  represents  that  the 
sale  of  the  Property  to  the  Company  will 
be  a  one-time  transaction  for  cash  at  a 
price  which  is  no  less  than  the  fair 
market  value  of  the  Property  as 
determined  by  an  independent, 
qualified  appraiser. 

7.  The  Property  has  been  appraised  by 
Russell  T.  Thurman  (Mr.  Thurman)  of 
Sayers  &  Associates,  Inc.,  an 
independent,  qualified  real  estate 
appraiser  in  Austin,  Texas,  as  of  July  31, 
1995  (the  Appraisal). 

Mr.  Thurman  states  that  the  Appraisal 
relied  primarily  on  the  income  approach 
(the  Income  Approach)  to  value  the 
Property,  taking  into  consideration  the 
present  value  of  the  income  stream  on 
the  Existing  Leases.  The  Income 
Approach  was  based  on  actual  contract 
rents  for  occupied  space  (approximately 
88%  of  the  leasable  space)  and  current 
economic  market  rents  for  vacant  space 
(approximately  12%  of  the  leasable 
space)  on  the  Property  as  of  July  31, 
1995.  In  addition,  the  Appraisal 
considered  the  market  approach  (the 
Market  Approach)  to  value  the  Property, 
with  an  analysis  of  recent  sales  of 
similar  properties  in  the  area.  Finally, 
the  Appraisal  considered  the  cost 
approach  (the  Cost  Approach)  to  value 
the  Property,  with  an  estimation  of  the 
reproduction  cost  for  the  improvements, 
minus  accrued  depreciation,  added  to 
the  value  of  the  Land  obtained  from  a 
sales  comparison  approach. 
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Based  on  this  analysis,  the  Appraisal 
concluded  that  the  fair  market  value  of 
the  Property,  as  of  July  31,  1995,  was 
$2,825,000.  based  on  the  Income 
Approach.  However,  the  data  provided 
by  the  Appraisal  indicated  that  the 
current  market  value  of  the  Property,  as 
of  such  date,  was  approximately 
$3,178,000.  based  on  the  Market 
Approach,  and  $2,924,000,  based  on  the 
Cost  Approach.  The  Appraisal  also 
concluded  that  the  fair  market  value  of 
the  Shopping  Center  Property  as  of  such 
date,  including  the  portions  of  the  Land 
and  the  Building  owned  by  the 
Company,  was  $4,541,000.  based  on  the 
Market  Approach,  and  $4,287,000. 
based  on  the  Cost  Approach. 

After  reviewing  the  results  of  the 
Appraisal,  the  Company  agreed  to  pay 
the  Plan  at  least  $2,975,666  for  the 
Property,  an  amount  determined  based 
on  the  average  of  values  provided  by  the 
Income  Approach,  the  Market 
Approach,  and  the  Cost  Approach.'" 

The  applicant  states  that  the 
Appraisal  will  be  updated  by  Mr. 
Thurman  at  the  time  of  the  proposed 
transaction  to  establish  the  current  fair 
market  value  of  the  Plan's  leased  fee 
interest  in  the  Property.  For  purposes  of 
establishing  the  fair  market  value  of  the 
Property  under  the  Income  Approach. 
Mr.  Thurman  will  determine  the  value 
of  the  Company's  leasehold  interest 
based  on  the  greater  of  either  (i)  the 
actual  contract  rent  under  the  Existing 
Lease.**  or  (ii)  the  fair  market  rental 
value  of  the  leased  space  currently 
occupied  by  the  Company. 

Finally,  tne  applicant  represents  that 
the  Plan  will  not  pay  any  commissions 
or  other  expenses  in  connection  with 
the  proposed  sale. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  requirements  of 
section  408(a)  of  the  Act  because:  (a) 
The  sale  of  the  Property  will  be  a  one- 
time transaction  for  cash;  (b)  the  Plan 
will  receive  a  sale  price  for  the  Property 
which  is  equal  to  the  greater  of  either  (i) 
$2,975,666.  or  (ii)  the  fair  market  value 
of  the  Plan's  leased  fee  interest  in  the 
Property  at  the  time  of  the  transaction, 
as  determined  by  an  independent, 
qualified  appraiser;  (c)  the  transaction 
will  enable  the  Plan  to  divest  itself  of  an 
illiquid  real  estate  asset  and  invest  the 
proceeds  of  the  sale  in  more  profitable, 
liquid  investments;  (d)  the  Plan  will  not 


">In  this  regard,  please  note  that 
$2,82S.OO(H$3.17n.(X]<H$2.924.0003$8.927.000 
divided  by  3s$2,97S.666 

'^The  Appraisal  states  that  (he  Company  pays  the 
Plan  a  base  rental  rate  of  $4,628.41  per  month  plus 
a  percentage  rent  of  40%  of  the  increase  on  gross 
sales  over  the  base  year  (19fl1)  for  the  entire 
premises. 


pay  any  commissions  or  other  expenses 
in  connection  with  the  transaction;  and 
(3)  the  Trustees  have  determined  that 
the  sale  of  the  Property  to  the  Company 
would  be  appropriate  for  and  in  the  best 
interest  of  the  Plan  and  its  participants 
and  beneBciaries. 

Notice  of  Interested  Persons 

The  applicant  states  that  notice  of  the 
proposed  exemption  shall  be  made  to  all 
interested  persons  by  first  class  mail, 
except  that  persons  who  are  participants 
in  the  Plan  and  who  are  actively 
employed  by  the  Company,  or  an 
affiliate  thereof,  may  be  provided  such 
notice  by  posting  upon  bulletin  boards 
customarily  used  for  the  provision  of 
information  required  to  be  provided  to 
employees  or  by  publication  in  one  or 
more  general  employee 
communications. 

Notice  to  interested  persons  shall  be 
made  within  thirty  (3)  days  following 
the  publication  of  the  proposed 
exemption  in  the  Federal  Register.  This 
notice  shall  include  a  copy  of  the  notice 
of  proposed  exemption  as  published  in 
the  Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  public  hearing  are  due 
within  sixty  (60)  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Aircon  Energy,  Inc.  401  (k)  Profit 
Sharing  Plan  (the  Plan),  Located  in 
Sacramento,  California 

(Application  No.  0-10073) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(aJ  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  certain  office  equipment  (the 
Workstations)  to  Aircon  Energy,  Inc. 
(Aircon).  a  party  in  interest  with  respect 
to  the  Plan,  provided  that  the  following 
conditions  are  satisfied:  (1)  The  sale  is 
a  one-time  transaction  for  cash;  (2)  the 


Plan  pays  no  commissions  nor  any  other 
expenses  relating  to  the  sale;  (3)  the 
purchase  price  is  the  greater  of:  (a)  The 
fair  market  value  of  the  Workstations  as 
determined  by  a  qualified,  independent 
appraiser,  or  (b)  the  Plan's  initial 
acquisition  cost  plus  opportunity  costs 
attributable  to  the  Workstations  while  in 
storage;  (4)  Aircon  reimburses  the  Plan 
for  the  fair  market  rental  value  with 
respect  to  the  prohibited  use  of  certain 
of  the  Workstations;  (5)  Aircon 
reimburses  the  Plan  for  losses  and 
opportiuiity  costs  assocaited  with  the 
sale  of  certain  of  the  Workstations  to  an 
unrelated  third  party;  and  (6)  within  90 
days  of  the  publication  in  the  Federal 
Register  of  the  grant  of  this  notice  of 
proposed  exemption,  Aircon  files  Form 
5330  with  the  Internal  Revenue  Service 
(the  Service)  and  pays  all  applicable 
additional  excise  taxes  that  are  due  by 
reason  of  the  prohibited  use 
transactions. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
sponsored  by  Aircon.  As  of  December 
31,  1994,  tho  Plan  had  approximately  43 
participants  and  total  assets  of 
approximately  $1,638,373.  The  trustees 
of  the  Plan  are  officers,  employees,  or 
shareholders  of  Aircon  as  follows:  Scott 
Slavensky,  President;  Atlthea 
Slavensky,  Administrative  Clerk;  Frank 
Slavensky,  Service  Consultant;  and 
Chris  Costi,  Shareholder.  Aircon,  a 
California  corporation,  is  engaged  in  the 
business  of  installing  and  repairing 
residential  and  commercial  heating  and 
air  conditioning  systems  and  is  located 
in  Sacramento.  California. 

2.  Among  the  assets  of  the  Plan  are  45 
Workstations.  The  Plan  originally 
purchased  48  used  mahogany 
Workstations  on  December  8, 1989  for  a 
total  of  $41,125  ($856.77  per  unit), 
including  shipping  and  handling  costs, 
from  an  unrelated  third  party,  R&M 
Office  Furniture  of  Sacramento, 
California.  Scott  Slavensky,  a  Plan 
trustee,  made  the  decision  to  invest  in 
the  Workstations  after  determining  that 
the  purchase  price  was  well  below  the 
then  prevailing  market  rate.'^  On 
September  30, 1993,  three  of  the 
Workstations  owned  by  the  Plan  were 
sold  to  an  unrelated  third  party  for 
$3,600  ($1,200  per  unit)  through 
Innovators  Office  Furniture,  a  broker  of 
used  office  furniture.  Net  of 
commissions  and  other  expenses  of  sale, 
the  Plan  received  a  total  of  $2,160  ($720 
per  unit). 


''The  Department  expresses  no  opinion  herein 
on  whether  the  acquisition  and  holding  of  the 
Workstations  by  the  Plan  violated  any  of  the 
provisions  of  Part  4  of  Title  I  in  the  Act. 


Of  the  remaining  45  Workstations,  25 
Workstations  are  being  held  in  storage, 
while  20  Workstations  are  currently 
being  used  by  Aircon.  The  applicant 
represents  that  various  Workstations 
were  set  up  in  Aircon's  offices  at 
various  times.  Initially,  the  Plan  trustees 
set  up  four  Workstations  in  January 
1990  for  demonstration  purposes. 
Subsequently,  additional  Workstations 
came  into  use  as  follows:  Six  in  May 
1990,  three  in  December  1992,  and 
seven  in  September  1994.  Aircon  has 
paid  all  storage  costs  associated  with  the 
Workstations. 

3.  The  applicant  obtained  an 
independent  appraisal  of  18  of  the 
Workstations  currently  being  used  by 
Aircon  from  Alex  Sabbadini,  F.A.S.A., 
of  Alex  Sabbadini,  Inc.,  a  professional 
personal  property  appraiser  in 
Sacramento,  California.  Using  the  sales 


comparison  valuation  method,  Mr. 
Sabbadini  estimated  that  the  aggregate 
fair  market  value  of  the  18  Workstations 
as  of  March  17,  1995  was  $7,245 
($402.50  per  unit). 

4.  The  applicant  represents  that 
despite  diligent  marketing  efforts  paid 
for  by  Aircon,  the  Plan  trustees  have 
been  unable  to  sell  the  remaining 
Workstations  and  have  concluded  that 
there  is  no  current  market  for  the 
Workstations.  In  order  to  divest  the  Plan 
of  non-income  producing,  illiquid 
assets,  and  to  correct  the  ongoing 
prohibited  transactions  resulting  from 
the  use  of  20  of  the  Workstations, 
Aircon  proposes  to  purchase  all  45 
Workstations  from  the  Plan  for  the 
greater  of:  (a)  The  fair  market  value  of 
the  Workstations  as  determined  by  a 
qualified,  independent  appriaser,  or  (b) 
the  Plan's  initial  acquisition  cost  plus 


opportunity  costs  attributable  to  the 
Workstations.  Because  the  fair  market 
value  of  the  Workstations  is  less  than 
their  acquisition  cost,  Aircon  will 
purchase  the  Workstations  from  the 
Plan  for  the  amount  specified  under  (b) 
above.  Accordingly,  Aircon  wil  pay  the 
Plan  a  purchase  price  of  $51,770.34.  The 
purchase  price  was  calculated  by  taking 
the  Workstations'  acquisition  cost 
($38,564.65)  and  adding  to  that  amount 
an  assumed  eight  percent  annual 
return  '^  for  each  of  the  years  the  Plan 
has  held  the  Workstations  in  storage 
since  December  1989  ($13,205.69). 
Accordingly,  the  total  opportunity  costs 
attritutable  to  the  Workstations  while  in 
storage  was  calculated  as  follows:  [(Unit 
coslxNo.  Unitsx.08)/(12  Mos.)lx(No.' 
Mos.). 


Period 

Unit  cost 

No.  units 

Mos.  @  8% 

Opply  cost 

12789-4/90           

$856.77 
856.77 
856.77 
856.77 

41 
35 
32 
25 

5 

31 
21 
14 

$1,170.90 

5/90-11/92           • 

6.197.21 

12/92-8/94     

3,838.38 

9/94-10/95 

1,999.20 

Subtotal 

13,205.69 

The  Plan  will  pay  no  commissions  nor 
any  other  expenses  relating  to  the  sale. 
5.  The  applicant  acknowledges  that 
Aircon's  ongoing  use  of  20  Workstations 
without  paying  any  compensation  to  the 
Plan  constitutes  a  violation  of  the 
prohibited  transaction  provisions  of  the 
Act.  Aircon  proposes  to  make  the  Plan 
whole  by  paying  the  fair  market  rental 
value  with  respect  to  the  prohibited  use 
of  these  Workstations.  The  applicant 
represents  that  because  the  custom  for 
the  industry  is  a  lease-to-ov^m 
arrangement  (rather  than  a  pure  rental). 


and  because  the  total  rent  paid  under  a 
lease-to-own  arrangement  would  greatly 
exceed  the  purchase  price  of  the 
Workstations  within  a  short  time,  a 
rental  rate  of  $20  per  month  per  unit  is 
an  appropriate  rate  of  compensation  to 
the  Plan,  a  total  of  $17,580.  This  rate  is 
at  least  as  favorable  to  the  Plan  as  that 
obtainable  in  an  arm's  length 
transaction  because  it  is  based  on  the 
average  of  quotes  received  from  various 
local  office  furniture  rental  companies 
with  respect  to  the  rental  value  of  a  new 
executive  desk  with  a  retail  price  of 


$500.  The  applicant  represents  that  the 
three  companies  contacted  provided  the 
following  rental  rates  for  such  an  office   . 
desk,  based  on  a  one-year  contract: 
Evans  Furniture  Rental  ($21  per  month); 
Globe  Furniture  Rental  ($19  per  month); 
and  Brook  Furniture  Rental  ($21  per 
month).  Moreover,  a  rental  rate  of  $20 
per  month  represents  a  28  percent 
annual  return  on  the  initial  cost  per 
Workstation  paid  by  the  Plan.  The  rent 
is  to  be  assessed  from  the  time  that  each 
Workstation  came  into  use  through 
October  31, 1995,  as  follows: 


Period 

No.  units 

Mos. 

Rent/mo. 

Amount 

01/90-10/95       

4 
6 
3 

7 

70 
66 
35 
14 

$20 
20 
20 
20 

$5,600.00 

05/90-10/95                 

7,920.00 

12/92-1 0/95                 

2,100.00 

09/94-10/95  

1,960.00 

Subtotal 

17,580.00 

The  applicant  represents  that  within 
90  days  of  the  publication  in  the 
Federal  Register  of  the  grant  of  this 
notice  of  proposed  exemption,  Aircon 
will  file  Form  5330  with  the  Service  and 
pay  all  applicable  additional  excise 
taxes  that  are  due  by  reason  of  the 
prohibited  use  transactions. 


6.  Aircon  will  also  reimburse  the  Plan 
$1,267.25  for  losses  and  opportunity 
costs  associated  with  the  sale  of  three  of 
the  Workstations  to  an  unrelated  third 
party  on  September  30,  1993.  This 
amount  was  calculated  as  follows. 
Aircon  will  restore  to  the  Plan  $410.31, 
which  represents  the  difference  between 


the  three  Workstations'  acquisition  cost 
($2,570.31)  and  the  net  sales  price 
($2,160).  In  addition,  Aircon  will  pay 
the  Plan  $788.44,  which  represents  an 
assumed  eight  percent  annual  return  on 
the  acquisition  cost  of  the  three 
Workstations  while  in  storage  for  the 
period  from  December  1989  to 


"The  Department  notes  the  applicant's 
representation  that  the  eight  percent  figure  is  105% 
of  the  five-year  average  ofthe  Applicable  Federal 


Funds  Rate  (AFR).  The  AFR  is  calcylated  by  the 
Service  and  is  used  for  determining  reasonable  rates 
of  interest.  The  applicant  represents  that  the  AFR 


is  thus  an  appopriate  m^sure  to  calculate 
opportunity  costs  attributable  to  the  Workstations. 
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September  30, 1993.  Finally,  Aircon 
will  pay  the  Flan  $68.50,  which 
represents  an  assumed  eight  percent 
annual  return  for  the  period  from 
October  1993  to  October  31, 1995  on  the 
$410.31  loss  the  Plan  incurred  on  the 
sale  of  the  three  Workstations. 

7.  Aircon 's  total  obligation  to  the  Plan 
will  thus  be  $70,617.59  and  was 
calculated  as  follows: 


Acquisition  cost  o<  45 

Workstations  

Oppty  costs  on  45 

Workstations  in  storage  

Fair  market  rental  value  of  20 

Workstations  

Loss  and  oppty  costs  on  3 

Workstations  soW 

$38,564.65 

13,205.69 

17,580.00 

1,267.25 

Total 

70,617.59 

The  applicant  represents  that  the 
proposed  transaction  is  in  the  interests 
of  the  Plan  because  if  the  Plan  is  forced 
to  attempt  a  sale  of  the  Workstations  on 
the  open  market,  the  Plan  will  receive 
substantially  less  than  the  amount  the 
applicant  is  willing  to  pay.  In  addition, 
the  sale  will  convert  non-income 
producing,  illiquid  assets  into  liquid 
assets  that  could  then  be  redirected  into 
more  productive  investments. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  for  the  following  reasons: 

(1)  The  sale  will  be  a  one-time 
transaction  for  cash;  (2)  the  Plan  will 
pay  no  commissions  nor  any  other 
expenses  relating  to  the  sale;  (3)  the  sale 
will  enhance  the  liquidity  of  the  assets 
of  the  Plan;  (4)  the  sale  will  enable 
Aircon  to  correct  ort^ing  prohibited 
transactions;  (5)  the  purchase  price  will 
be  the  greater  of:  (a)  The  fair  market 
value  of  the  Workstations  as  determined 
by  a  qualified,  independent  appraiser, 
or  (b)  the  Plan's  initial  acquisition  cost 
plus  opportunity  costs  attributable  to 
the  Workstations  while  in  storage;  (6) 
Aircon  will  reimburse  the  Plan  for  the 
fair  market  rental  value  with  respect  to 
the  prohibited  use  of  20  of  the 
Workstations;  (7)  Aircon  will  reimburse 
the  Flan  for  losses  and  opportunity  costs 
associated  with  the  sale  of  three  of  the 
Workstations;  and  (8)  within  90  days  of 
the  publication  in  the  Federal  Register 
of  the  grant  of  this  notice  of  proposed 
exemption,  Aircon  will  file  Form  5330 
with  the  Service  and  pay  all  applicable 
additional  excise  taxes  that  are  due  by 
reason  of  the  prohibited  use 
transactions. 

Tax  Consequences  of  Tmnsaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 


a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereoO  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  interested  persons 
by  personal  delivery  and  by  first-class 
mail  within  15  days  of  the  date  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and/ 
or  to  request  a  hearing  with  respect  to 
the  proposed  exemption.  Comments  and 
requests  for  a  hearing  are  due  within  45 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(Ij  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
of)erate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 


(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  in  fact  a  prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  25th  day  of 
January,  1996. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
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[Prohibited  Transaction  Exemption  96-1; 
Exemption  Application  No.  D-09877,  et  ai.] 

Grant  of  Individual  Exemptions;  First 
Hawaiian  Bank,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department!  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Wasliingiuii,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 


UMI 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

First  Hawaiian  Bank  Located  flonolulu. 
HI 

[Prohibited  Transaction  Exemption  96-1; 
Exemption  Application  No.  D-09877| 

Exemption 

Section  I.  Exemption  for  In-Kind 
Transfer  of  Assets 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (F)  of 
the  Code,  shall  not  apply  to  the  in-kind 
transfer  to  any  opened  investment 
company  (the  Fund  or  Funds)  registered 
under  the  Investment  Company  Act  of 
1940  (the  '40  Act)  to  which  First 
Hawaiian  Bank  or  any  of  its  affiliates 
(collectively,  the  Bank)  serves  as 
investment  advLser  and  may  provide 
other  services,  of  the  assets  of  various 
employee  investment  funds  (the  QF  or 
CIFs)  maintained  by  the  Bank  or 
otherwise  held  by  the  Bank  as  trustee, 
investment  manager,  or  in  any  other 
capacity  as  fiduciary  on  behalf  of  the 
Plans,  in  exchange  for  shares  of  such 
Funds,  providing  the  following 
conditions  are  met: 

(a)  A  fiduciary  (the  Second  Fiduciary) 
who  is  acting  on  behalf  of  each  affected 
Plan  and  who  is  independent  of  and 
unrelated  to  the  Bank,  as  defined  in 
paragraph  (g)  of  Section  III  below, 
receives  advance  written  notice  of  the 
in-kind  transfer  of  assets  of  the  Plans  or 
the  CIFs  in  exchange  for  shares  of  the 
Fund  and  the  disclosure  described  in 
paragraph  (g)  of  Section  II  below. 


(b)  On  the  basis  of  the  information 
described  in  paragraph  (g)  of  Section  II 
below,  the  Second  Fiduciary  authorizes 
in  writing  the  in-kind  transfer  of  assets 
of  the  Plans  in  exchange  for  shares  of 
the  Funds,  the  investment  of  such  assets 
in  corresponding  portfolios  of  the 
Funds,  and  the  fees  received  by  the 
Bank  in  connection  with  its  services  to 
the  Fund.  Such  authorization  by  the 
Second  Fiduciary  to  be  consistent  with 
the  responsibilities,  obligations,  and 
duties  imposed  on  fiduciaries  by  Part  4 
ofTitlelofthe  Act. 

(c)  No  sales  commission  are  paid  by 
the  Plans  in  connection  with  the  in-kind 
transfers  of  asset  of  the  Plans  or  the  CIFs 
in  exchange  for  shares  of  the  Funds. 

(d)  All  or  a  pro  rata  portion  of  the 
assets  of  the  Plans  held  in  the  CIFs  or 
all  or  a  pro  rata  portion  of  the  assets  of 
the  Plans  held  by  the  Bank  in  any 
capacities  as  fiduciary  on  behalf  of  such 
Plans  are  transferred  in-kind  to  the 
Funds  in  exchange  for  shares  of  such 
Funds. 

(e)  The  Plans  or  the  CIFs  receive 
shares  of  the  Funds  that  have  a  total  net 
asset  value  equal  in  value  to  the  assets 
of  the  Plans  or  the  CIFs  exchanged  for 
such  shares  on  the  date  of  transfer. 

(f)  The  current  market  value  of  the 
assets  of  the  Plans  or  the  CIFs  to  be 
transferred  in-kind  in  exchange  for 
shares  is  determined  in  a  single 
valuation  performed  in  the  same 
manner  and  at  the  close  of  business  on 
the  same  day,  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7b 
(Rule  17a-7)  under  the  '40  Act,  as 
amended  from  time  to  time  or  any 
successor  rule,  regulation,  or  similar 
pronouncement  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  .securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  last 
business  day  preceding  the  date  of  the 
Plan  or  CIF  transfers  determined  on  the 
basis  of  reasonable  inquiry  from  at  least 
three  sources  that  are  broker-dealers  of 
pricing  service^  independent  of  the 
Bank. 

(g)  Not  later  than  30  business  days 
after  completion  of  each  in-kind  transfer 
of  assets  of  the  Plans  or  the  CIFs  in 
exchange  for  shares  of  the  Funds,  the 
Bank  sends  by  regular  mail  to  the 
Second  Fiduciary,  who  is  acting  on 
behalf  of  each  affected  Plan  and  who  is 


independent  of  and  unrelated  to  the 
Baiik,  as  defined  in  paragraph  (g)  of 
Section  III  below,  a  written  confirmation 
that  contains  the  following  information: 

(1)  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  '40  Act; 

(2)  The  price  of  each  of  the  assets 
involved  in  the  transaction;  and 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets; 
and 

(h)  No  later  than  90  days  after 
completion  of  each  in-kind  transfer  of 
assets  of  the  plans  or  the  CIFs  in 
exchange  for  shares  of  the  Funds,  the 
Bank  sends  by  regular  mail  to  the 
Second  Fiduciary,  who  is  acting  on 
behalf  of  each  affected  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (g)  of 
Section  III  below,  a  written  confirmation 
that  contains  the  following  information: 

(1)  The  number  of  QF  units  held  by 
each  affected  Plan  immediately  before 
the  conversion  (and  the  related  per  unit 
value  and  the  aggregate  dollar  value  of 
the  units  transferred);  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  each  affected  Plan 
following  the  conversion  (and  the 
related  per  share  net  asset  value  and  the 
aggregate  dollar  value  of  the  shares 
received). 

(i)  The  conditions  set  forth  in 
paragraphs  (d),  (e),  (f).  (o),  (p),  (q).  and 
(r)  of  Section  II  below  are  satisfied. 

Section  11.  Exemption  for  Receipt  of  Fees 
from  Funds 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (D)  through  (F)  of 
the  Code  shall  not  apply  to  the  receipt 
of  fees  by  the  Bank  from  the  Funds  for 
acting  as  the  investment  adviser, 
custodian,  sub-administrator,  and  other 
service  provider  for  the  Funds  in 
connection  with  the  investment  in  the 
Funds  by  the  Plans  for  which  the  Bank 
acts  as  a  fiduciary  provided  that: 

(a)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  purchases 
or  sales  of  shares  of  the  funds  and  no 
redemption  fees  are  paid  in  connection 
with  the  sale  of  such  shares  by  the  Plans 
to  the  Funds. 

(b)  The  price  paid  or  received  by  the 
Plans  for  shares  in  the  Funds  is  the  net 
asset  value  per  share,  as  defined  in 
paragraph  (e)  of  Section  III,  at  the  time 
of  the  transaction  and  is  the  same  price 
which  would  have  been  paid  or 
received  for  the  shares  by  any  other 
investor  at  that  time. 
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(ci  Neither  the  BdJik  uur  an  dffiliate, 
including  any  officer  or  director 
purchases  from  or  sells  to  any  of  the 
Plans  shares  of  any  of  the  Funds. 

(d)  As  to  each  individual  Flan,  the 
combined  total  of  all  fees  received  by 
the  Bank  for  the  provision  of  services  to 
the  Plan,  and  in  connection  with  the 
provision  of  services  to  any  of  the  Funds 
in  which  the  Plan  may  invest,  is  not  in 
excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act. 

(e)  The  Bank  does  not  receive  any  fees 
payable,  pursuant  to  Rule  12b-l  under 
the  '40  Act  in  connection  with  the 
transactions. 

(f)  The  Plans  are  not  sponsored  by  the 
Bank. 

(g)  A  Second  Fiduciary  who  is  acting 
on  behalf  of  each  Plan  and  who  is 
independent  of  and  unrelated  to  the 
Bank,  as  defined  in  paragraph  (g)  of 
Section  III  below,  receives  in  advance  of 
the  investment  by  the  Plan  in  any  of  the 
Funds  a  full  and  detailed  written 
disclosure  of  information  concerning 
such  Fund  (including,  but  not  limited 
to,  a  current  prospectus  for  each 
portfolio  of  each  of  the  Funds  in  which 
such  Plan  is  considering  investing  and 

a  statement  describing  the  fee  structure). 

(h)  On  the  basis  of  tne  information 
described  in  paragraph  (g)  of  this 
Section  11.  the  Second  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Plans  in  shares  of  the 
Funds  and  the  fees  received  by  the  Bank 
in  connection  with  its  services  to  the 
Funds.  Such  authorization  by  the 
Second  Fiduciary  is  consistent  with  the 
responsibilities  obligations,  and  duties 
imposed  on  fiduciaries  by  Part  4  of  Title 
I  of  the  Act. 

(i)  The  authorization,  described  in 
paragraph  (h)  of  this  Section  11,  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  Plan,  without  penalty  to 
such  Plan.  Such  termination  will  be 
effected  by  the  Bank  selling  the  shares 
of  the  Fund  held  by  the  affected  Plan 
within  one  business  day  following 
receipt  by  the  Bank,  either  by  mail, 
hand  delivery,  facsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciary,  of  the  termination 
form  (the  Termination  Form),  as  defined 
in  paragraph  (i)  of  Section  III  below,  or 
any  other  written  notice  of  termination; 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  the  Bank,  the  sale 
cannot  be  executed  within  one  business 
day,  the  Bank  shall  have  one  additional 
business  day  to  complete  such 
redemption. 

(j)  Plans  do  not  pay  any  Plan-level 
investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  the  Bank  with  respect  to  any  of  the 


assets  of  such  Plans  which  are  invested 
in  shares  of  any  of  the  Funds.  This 
condition  does  not  preclude  the 
payment  of  investment  advisory  fees  or 
similar  fees  by  the  Funds  to  the  Bank 
under  the  terms  of  an  investment 
advisory  agreement  adopted  in 
accordance  with  section  15  of  the  '40 
Act  or  other  agreement  between  the 
Bank  and  the  Funds. 

(k)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to  the 
Bank  regarding  any  investment 
management  services,  investment 
advisory  services,  or  fees  for  similar 
services  that  the  Bank  provides  to  the 
Funds  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  a 
Second  Fiduciary,  in  accordance  with 
paragraph  (h)  of  this  Section  II.  the  Bank 
will,  at  least  30  days  in  advance  of  the 
implementation  of  such  increase, 
provide  a  written  notice  (which  may 
take  the  form  of  a  proxy  statement, 
letter,  or  similar  communication  that  is 
separate  from  the  prospectus  of  the 
Fund  and  which  explains  the  nature 
and  amount  of  the  increase  in  fees)  to 
the  Second  Fiduciary  of  each  of  the 
Plans  invested  in  a  Fund  which  is 
increasing  such  fees.  Such  notice  shall 
be  accomplained  by  the- Termination 
Form,  as  defined  in  paragraph  (i)  of 
Section  III  below. 

(1)  In  the  event  of  an  addition  of  a 
Secondary  Service,  as  defined  in 
paragraph  (h)  of  Section  III  below, 
provided  by  the  Bank  to  the  Fund  for 
which  a  fee  is  charged  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Funds  to 
the  Bank  for  a  Secondary  Service,  as 
defined  in  paragraph  (h)  of  Section  III 
below,  that  results  either  from  an 
increase  in  the  rate  of  such  fee  or  from 
the  decrease  in  the  number  or  kind  of 
services  performed  by  the  Bank  for  such 
fee  over  an  existing  rate  for  such 
Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Plan,  in  accordance  with  paragraph  (h) 
of  this  Section  II,  the  Bank  will  at  least 
30  days  in  advance  of  the 
implementation  of  such  additional 
service  for  which  a  fee  is  charged  or  fee 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
statement,  letter,  or  similar 
communication  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  the  nature  and  amount  of  the 
increase  in  fees)  to  the  Second  Fiduciary 
of  each  of  the  Plans  invested  in  a  Fund 
which  is  adding  a  service  or  increasing 
fees.  Such  notice  shall  be  accompanied 
by  the  Termination  Form,  as  defined  in 
paragraph  (i)  of  Section  III  below. 


(m)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (k),  (I),  and  (n) 
of  this  Section  II,  which  expressly 
prtivides  an  election  to  terminate  the 
authorization,  described  above  in 
paragraph  (h)  of  this  Section  II,  with 
instructions  regarding  the  use  of  such 
Termination  Form  including  statements 
tTiat: 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Plans,  without 
penalty  to  such  Plans.  Such  termination 
will  be  effected  by  the  Bank  redeeming 
shares  of  the  Fund  held  by  the  Plans 
requesting  termination  within  one 
business  day  following  receipt  by  the 
Bank,  either  by  mail,  hand  delivery, 
facsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
the  Termination  Form  or  any  other 
written  notice  of  termination;  provided 
that  if,  due  to  circumstances  beyond  the 
control  of  the  Bank,  the  redemption  of 
shares  of  such  Plans  cannot  be  executed 
within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  redemption;  and 

(2)  Failure  by  the  Second  Fiduciary  to 
return  the  Termination  Form  on  behalf 
of  a  Plan  will  be  deemed  to  be  an 
approval  of  the  additional  Secondary 
Service  for  which  a  fee  is  charged  or 
increase  in  the  rate  of  any  fees,  if  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  (k)  and  (1)  of  this  Section 
II,  and  will  result  in  the  continuation  of 
the  authorization,  as  described  in 
paragraph  (h)  of  this  Section  n,  of  the 
Bank  to  engage  in  the  transactions  on 
behalf  of  such  Plan. 

(n)  The  Second  fiduciary  is  supplied 
with  a  Termination  Form,  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  after  the 
date  this  exemption  is  published  in  the 
Federal  Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  need  not  be 
supplied  to  the  Second  Fiduciary, 
pursuant  to  paragraph  (n)  of  this  Section 
II,  sooner  than  six  months  after  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  (k)  and  (I)  of  this  Section 
II.  except  to  the  extent  required  by  said 
paragraphs  (k)  and  (1)  of  this  Section  U 
to  disclose  an  additional  Secondary 
Service  for  which  a  fee  is  charged  or  an 
increase  in  fees. 

(o)(l)  With  respect  to  each  of  the 
Funds  in  which  a  Plan  invests,  the  Bank 
will  provide  the  Second  Fiduciary  of 
such  Plan: 

(A)  At  least  annually  with  a  copy  of 
an  updated  prospectus  of  such  Fund; 

(B)  Upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 


recent  financial  report,  the  current 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  Fund  to  the  Bank;  and 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Plan  invests,  in  the  event 
such  Fund  places  brokerage  transactions 
with  the  Bank,  the  Bank  will  provide 
the  Second  Fiduciary  of  such  Plan  at 
least  annually  with  a  statement 
specifying: 

(A)  The  total,  expressed  in  dollars, 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  to  the 
Bank  by  such  Fund; 

(B)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  the  Bank; 

(C)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  the  Bank  by 
each  portfolio  of  a  Fund;  and 

(D)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfolio 
of  a  Fund  to  brokerage  firms  uru"elated 
to  the  Bank. 

(p)  All  dealings  between  the  Plans 
and  any  of  the  Funds  are  on  a  basis  no 
less  favorable  to  such  Plans  than 
dealings  between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans. 

(q)  The  Bank  maintains  for  a  period  of 
6  years  the  records  necessary  to  enable 
the  persons,  as  described  in  paragraph 
(r)  of  Section  II  below,  to  determine 
whether  the  conditions  of  this  proposed 
exemption  have  been  met,  except  that: 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  6  year 
period; and 

(2)  No  party  in  interest,  other  than  the 
Bank,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(r)  of  Section  II  below; 

(r)(l)  Except  as  provided  in  paragraph 
(r)(2)  of  this  Section  II  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (q)  of  Section  11  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  (the  Service) 


or  the  Securities  and  Exchange 
Commission  (the  SEC); 

(ii)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Funds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary;  and 

(iii)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (r)(l)(ii)  and  (r)(l)(iii)  of 
Section  II  shall  be  authorized  to 
examine  trade  secrets  of  the  Bank,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  exemption. 

(a)  The  term  "Bank"  means  First 
Hawaiian  Bank  and  any  affiliate  of  the 
Bank,  as  defined  in  paragraph  (b)  of  this 
Section  III. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund  or  Fimds"  means 
any  diversified  open-end  investment 
company  or  companies  registered  under 
the  '40  Act  for  which  the  Bank  serves  as 
investment  adviser,  and  may  also 
provide  custodial  or  other  services  as 
aporoved  by  such  Funds. 

fe)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  the 


Bank.  For  purposes  of  this  exempuuii, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
the  Bank  (or  is  a  relative  of  such 
persons); 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption. 

It  an  officer,  director,  partner,  or 
employee  of  the  Bank  (or  a  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Plan's  investment 
manager/adviser,  (ii)  the  approval  of  any 
purchase  or  redemption  by  the  Plan  of 
shares  of  the  Funds,  and  (iii)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  any  of  the  transactions  described 
in  Sections  I  and  II  above,  then 
paragraph  (g)(2)  of  Section  in  above, 
shall  not  apply. 

(h)  The  term  "Secondary  Service" 
means  a  service,  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Funds, 
including  but  not  limited  to  custodial, 
accounting,  brokerage,  administrative, 
or  any  other  service. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary,  at  the  times  specified  in 
paragraphs  (k),  (1).  and  (n)  of  Section  II 
above,  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  the  Plans  the 
authorization,  described  in  paragraph 
(h)  of  Section  II.  Such  Termination 
Form  may  be  used  at  will  by  the  Second 
fiduciary  to  terminate  such 
auttiorization  without  penalty  to  the 
Plans  and  to  notify  the  Bank  in  writing 
to  effect  such  termination  by  redeeming 
the  shares  of  the  Fund  held  by  the  Plans 
requesting  termination  within  one 
business  day  following  receipt  by  the 
Bank,  either  by  mail,  hand  delivery, 
facsimile,  or  other  available  means  at 
the  option  of  the  Second  Fiduciary,  of 
written  notice  of  such  request  for 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  redemption  cannot  be 
executed  within  one  business  day,  the 
Bank  shall  have  one  additional  business 
day  to  complete  such  redemption. 
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Written  Comments 

The  Department  received  two  written 
comments  with  respect  to  the  proposed 
exemption  and  no  requests  for  a  public 
hearing.  The  comments  were  submitted 
by  the  Bank  and  concerned 
clarifications  to  the  Summary  of  Facts 
and  Representations  of  the  proposed 
exemption  and  notification  of  interested 
persons.  Following  is  a  discussion  of  the 
applicant's  comments. 

1.  Clarifications  to  the  Proposed 
Exemption 

a.  The  Bank  notes  that  the  word 
"Pooled  "  should  be  inserted  in 
Representation  #lc.  before  the  words 
"Equity  Fund"  in  the  last  line  of  the 
middle  column  of  page  47601. 

b.  The  Bank  explains  that  in 
Representation  #3,  the  word  "close," 
appearing  in  the  fourth  line  of  the  last 
paragraph  of  the  right  column  on  page 
42602,  should  be  replaced  with  the 
word  "opening."  As  described  in 
Representation  #3  of  the  proposed 
exemption  (see  page  47603,  the  last 
paragraph  of  the  left  column,  carrying 
over  to  the  top  of  the  middle  column, 
and  the  last  paragraph  of  the  middle 
column),  the  Bank  asserts  that  the 
transferred  assets  are  valued  as  of  the 
"QF  Valuation  Date,"  which  is  the  close 
of  business  on  the  last  business  day 
prior  to  the  date  of  transfer  to  the  Funds. 
The  transfer  of  the  assets  so  valued  is 
made  to  the  Funds  before  the  opening 
of  business  on  the  transfer  date.  Before 
the  opening  of  business,  the  Bank 
further  explains  that  the  assets  will  have 
the  same  value  as  determined  at  the  GIF 
Valuation  Date,  and  the  shares  of  the 
corresponding  Funds  will  have  the  same 
value  as  the  assets  transferred.  By  the 
close  of  business  on  the  transfer  date, 
the  Bank  points  out  that  the  assets 
transferred  in-kind  to  a  Fund  may 
change  in  value  (i.e.,  increase  or 
decrease)  from  the  GIF  Valuation  Date, 
and  thus  the  aggregate  value  of  the 
corresponding  fund  may  also  change 
between  opening  and  closing  of 
business  on  the  transaction  date. 

c.  The  Bank  explains  that  the 
following  language  should  he  added 
after  the  words  "Bishop  Street  Funds" 
in  the  eight  line  of  Representation  #4  on 
page  47603:  "in  exchange  for  an 
appropriate  number  of  shares  of  certain 
portfolios  of  the  Bishop  Street  Funds." 

2.  NotiHcation  of  Interested  Persons 

Due  to  unavoidable  delays  and  an 
error  in  the  dates  specified  in  its  first 
notice,  the  Bank  explains  that  it 
renotified  all  interested  persons  on  or 
before  November  13,  1995.  In  the 
second  notice,  the  Bank  indicates  that  it 


gave  interested  persons  an  extension  of 
the  comment  period  until  December  15, 
1995  which  was  more  than  30  days  from 
the  mailing  date  of  the  second  notice. 
As  a  result  of  the  extended  comment 
period,  no  further  comments  were 
received  by  the  Department. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments,  the  Department  has  decided 
to  grant  the  exemption  as  clarified  and 
modified  above.  The  comment  letters 
have  been  included  as  part  of  the  public 
record  of  the  exemption  application. 
The  complete  application  file,  including 
all  supplemental  submissions  received 
by  the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  13,  1995  at  60  FR  47598. 
FOR  FUfnXER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

The  Chase  Manhattan  Bank  (National 
Association)  Pooled  Investment  Trust 
for  Employee  Benefit  Plans  (the  Trust) 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  9&-2; 
Exemption  Application  No.  D-99831 

Exemption 

The  restrictions  of  sections  406(a) 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  fi-om  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  past  cash  sale  of  certain 
commercial  paper  notes  (the  Notes)  for 
$25,129,748  by  two  collective 
investment  funds  in  the  Trust  known  as 
VAN  1  and  VAN  18  (the  VANs)  to  The 
Chase  Manhattan  Bank,  N.A.  (the  Bank), 
a  party  in  interest  with  respect  to  the 
employee  benefit  plans  invested  in  the 
VANs  at  the  time  of  the  transaction: 
provided  the  following  conditions  were 
met: 

(a)  The  sale  of  each  of  the  Notes  was 
a  one-time  cash  transaction; 

(b)  The  terms  and  conditions  of  the 
sale  were  at  least  as  favorable  to  the 
VANs  as  those  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party; 

(c)  The  VANs  received  an  amount  for 
the  Notes  that  was  equal  to  the  greater 
of:  (i]  In  the  case  of  a  Note  that  had  a 


scheduled  maturity  after  the  date  of  the 
transaction,  the  original  purchase  price 
paid  by  the  particular  VAN  for  the  Note 
plus  interest  at  the  imputed  yield  to 
maturity  up  to  the  date  of  sale,  as 
calculated  by  the  Bank;  (ii)  in  the  case 
of  a  Note  that  had  a  scheduled  maturity 
on  or  before  the  date  of  the  transaction, 
the  value  at  maturity  plus  additional 
interest  to  the  date  of  sale  at  the  daily 
rates  earned  by  the  related  VAN 
(exclusive  of  its  holdings  of  the  Notes) 
from  the  maturity  date  to  the  date  of 
sale;  or  (iii)  the  fair  market  value  of  each 
Note  as  of  the  time  of  sale  as  determined 
by  an  independent,  qualified  appraiser; 

(d)  The  VANs  did  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  sale  of  the  Notes; 

(e)  If  the  exercise  of  any  of  the  Bank's 
rights,  claims  or  causes  of  action  in 
connection  with  its  ownership  of  the 
Notes  results  in  the  Bank  recovering 
from  the  issuer  of  the  Notes,  or  any  third 
party,  an  aggregate  amount  that  is  more 
than  the  purchase  price  paid  to  the 
VANs  by  the  Bank  for  the  Notes  (i.e. 
$25,129,748),  the  Bank  will  pay  such 
excess  amounts  to  the  respective  VANs 
within  thirty  (30)  days  of  the  receipt  of 
such  recovery  amounts;  and 

(f)  Each  employee  benefit  plan  with 
interests  in  the  VANs  received  its 
proportionate  share  of  the  proceeds  of 
the  sale  of  the  Notes  to  the  Bank  and 
receives  its  proportionate  share  of  any 
recovery  amounts  obtained  on  the  Notes 
in  excess  of  the  purchase  price  received 
by  the  VANs,  as  described  in  condition 
(e)  above. 

EFFECTIVE  DATE:  This  exemption  is  ' 
effective  as  of  December  19,  1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17,  1995,  at  60  FR  53806. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Retirement  Plan  for  Employees  of 
Concord  Hospital  Capital  Region 
Healthcare  Corp.  (the  Plan)  Located  in 
Concord,  New  Hampshire 

IProhibited  Transaction  Exemption  96-3; 
Exemption  Application  No.  D--100271 

Exemption 

The  restrictions  of  section  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  application  of  .section 
4975  of  the  Code,  by  reason  of  section 
4975(a)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  The  July  7,  July 
13,  July  18,  August  19,  and  August  22, 
1994.  transfers  to  the  Plan  of  $7,376,039 


of  publicly — traded  securities  from  non- 
ERJSA  accounts  (the  Accounts)  of 
Concord  Hospital,  Inc.  and  its  parent 
corporation.  Capital  Region  Health  Care 
Corporation;  (2)  the  transfer  of 
$3,761,319  of  publicly-traded  securities 
from  the  Plan  to  the  Accounts  in  August 
of  1994;  and  (3)  the  proposed  transfer  of 
approximately  $3.6  million  from  the 
Plan  to  the  Accounts,  provided  the 
following  conditions  are  satisfied:  (a) 
The  decision  for  the  Plan  to  enter  the 
subject  transactions  was  made  at  the 
recommendation  of  the  Plan's 
independent  investment  advisor;  (b)  the 
Plan  has  not  paid  and  will  not  pay 
commissions  or  other  fees  in  connection 
with  the  subject  transactions;  (c)  the 
transactions  involve  publicly-traded 
securities,  the  fair  market  values  of 
which  were  based  upon  published 
prices  on  established  markets;  and  (d) 
the  Plan's  independent  fiduciary  has 
reviewed  the  transactions  and  has 
determined  that  the  transactions  were  in 
the  best  interest  of  the  Plan  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries  ofthe 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  3,  1995  at  60  FR  55857. 
EFFECTIVE  DATE:  This  exemption  is 
effective  July  7,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  ofthe  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Larson  Distributing  Co.  Profit  Sharing 
Plan  (the  Plan)  Located  in  Denver, 
Colorado 

IProhibited  Transaction  Exemption  96-4; 
Exemption  Application  No.  D-100831 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  ofthe  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  to  the  Plan  (the 
Loan)  by  Larson  Distributing  Co.,  Inc. 
(the  Employer),  the  sponsor  of  the  Plan, 
with  respect  to  the  Plan's  investments  in 
annuity  accounts  maintained  with  USG 
Annuity  and  Life  Co.  and  All  American 
Life  Insurance  Company  (the 
Annuities),  and  (2)  the  Plan's  potential 
repayment  of  the  Loan  (the 
Repayments);  provided  the  following 
conditions  are  satisfied: 

(A)  The  Plan  does  not  pay  any  interest 
or  incur  any  expenses  with  respect  to 
the  Loan; 


(B)  The  Repayments  are  restricted 
solely  to  the  amounts  recovered  by  the 
Employer  on  behalf  of  the  Plan  (the 
Recovery  Amounts)  in  litigation 
concerning  the  Annuities;  and 

(C)  To  the  extent  that  Loan  exceeds 
the  total  Recovery  Amounts,  the 
Repayments  shall  be  waived. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  3.  1995  at  60  FR  55881. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  ofthe  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

Retirement  Savings  Plan  and  Trust  for 
Km{ilt)Vf>es  ofthe  J.H.  Heafher 
(  (impany.  Inc.  (the  Plan)  Located  in 
Lincolnton,  North  Carolina 

IProhibited  Transaction  Exemption  96-5; 
Exemption  Application  No.  D-10125J 

Exemption 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  ofthe  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
the  Plan  of  certain  limited  partnerships 
units  (the  Units)  in  two  limited 
partnerships  to  the  J.H.  Heafiier 
Company,  Inc,  (Heafiier),  provided  the 
following  conditions  are  satisfied:  (a) 
The  sale  is  a  one-time  transaction  for 
cash;  (b)  the  Plans  pays  no  commissions 
or  other  expenses  in  connection  with 
the  transaction;  and  (c)  the  Plan  receives 
no  less  than  the  greater  of:  (1)  Its  cost 
for  the  Units;  or  (2)  the  fair  market  value 
of  the  Units  pn  the  date  of  the  sale. 
For  a  moreicomplete  statement  of  the 
•  facts  and  rep^sentations  supporting  the 
Department^  decision  to  grant  this 
exemptionyrefer  to  the  notice  of 
propo,sed(exemption  published  on 
Novembe^p,  1995  at  60  FR  55862. 
rOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowifeof  the  Department, 
telephone  (202)  21S(^881  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attentidrTSf-tnterested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  ofthe  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 


require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  ofthe  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  ofthe  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  ofthe  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  25th  day 
of  January  1996. 
Ivan  Strasfeid, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc.  96-1777  Filed  1-30-96;  8:45  am) 
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[Application  No.  D-09627,  et  al.] 

Proposed  Exemptions;  Hassan 
Zekavat,  M.D.,  P.A.  Money  Purchase 
Pension  Plan  (the  Plan) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invitpd  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  ofthe  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name. 
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address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
AOORESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments  ^ 

received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue,  NW..  Washington.  DC.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  Bled  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836.  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 


statement  .of  the  facts  and 
representations. 

Hassan  Zekavat,  M.D.,  P.A.  Money 
Purchase  Pension  Plan  (the  Plan) 
Located  in  Moorestown,  New  Jersey 

(Application  No.  I>-09627| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
purchase  by  the  individual  accounts 
(the  Accounts)  in  the  Plan  of  Hassan 
Zekavat  and  Pouran  Zekavat  (the 
Zekavats)  from  a  certain  limited 
partnership  (the  Partnership),  a  party  in 
interest  with  respect  to  the  Plan,  of 
interests  (the  Interests)  in  the 
Partnership;  and  (2)  the  sale  back  to  the 
Partnership  of  the  Interests,  provided 
that  the  following  conditions  are  met: 

1.  The  fair  market  value  of  the  real 
property  (the  Property)  which  is  the  sole 
asset  of  the  Partnership  upon  which  is 
based  the  value  of  the  Interests  fs 
established  by  an  appraiser  independent 
of  the  Plan,  the  Zekavats  and  Hassan 
Zekavat  M.D..  P.A.  (the  Employer); 

2.  The  Accounts  pay  no  more  than 
current  fair  market  value  for  the 
Interests  in  the  Partnership  as  of  the 
time  of  purchase; 

3.  The  Interests  account  for  no  more 
than  25  percent  of  the  assets  of  each 
Account  as  of  the  time  of  purchase; 

4.  The  purchase  of  the  Interests  is  a 
one-time  transaction  for  cash; 

5.  An  independent  fiduciary  approves 
on  behalf  of  the  Accounts  the  proposed 
purchase  of  the  Interests  from  the 
Partnership; 

6.  No  additional  capital  contributions 
or  other  contributions  will  be  made  by 
the  Accounts  to  the  Partnership; 

7.  The  Partnership  will  only  sell  the 
Property,  in  any  future  sale  of  the 
Property,  to  an  unrelated  third  party  and 
the  independent  fiduciary  must  approve 
such  sale; 

8.  Each  Account  receives  no  less  than 
fair  market  value  for  its  Interest  in  the 
Property  as  a  result  of  any  sale  of  the 
Property  to  a  third  party. 

9.  If  an  independent  Fiduciary  so 
determines,  the  Partnership  must 
repurchase  the  Interests  for  cash  at  a 
price  set  forth  by  an  independent 


appraiser  chosen  by  the  independent 
fiduciary  acting  on  behalf  of  the 
Accounts; 

10.  The  Partnership  cannot  sell  the 
Property,  admit  additional  partners  or 
allow  the  general  partners  to  sell  their 
Partnership  interests  to  a  third  party 
without  the  consent  of  the  independent 
fiduciary; 

11.  The  independent  fiduciary 
receives  disclosure  of  the  annual 
financial  report  of  the  Partnership 
containing  a  balance  sheet  and  a 
statement  of  changes  in  financial 
position  within  90  days  after  the  end  of 
Partnership's  taxable  year;  and 

12.  All  above  transactions  are 
determined  by  an  independent  fiduciary 
to  be  in  the  best  interests  of  the 
Accounts  and  the  Plan. 

13.  The  Independent  Fiduciary  shall 
approve  and  monitor  the  lease  between 
the  Partnership  and  the  Employer;  and 
the  lease  between  Zekavat  &  Associates 
("Related  Party  Leases"). 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  engaged  in  the 
business  of  a  medical  practice  in 
Moorestown,  New  Jersey.  Hassan 
Zekavat  is  the  sole  shareholder  and  the 
president  of  the  Employer.  He  and  his 
wife,  Pouran  2^kavat,  are  the  trustees  of 
the  Plan  and  participants  in  the  Plan. 
The  Plan  is  a  money  purchase  plan 
which  had  six  participants.  Only  the 
Accounts  in  the  Plan  of  Hassan  Zekavat 
and  Pouran  Zekavat  will  invest  in  the 
Partnership.  As  of  October  31, 1994,  the 
Account  balance  of  Hassan  Zekavat  was 
$1,304,000  and  the  Account  balance  of 
Pouran  Zekavat  was  $297,000. 

2.  The  Partnership  is  the  York  House 
East  Ltd.  limited  partnership,  a  New 
Jersey  partnership  of  which  Hassan 
Zekavat  is  a  general  partner  with  a  63 
percent  capital  and  profits  interest  and 
Pouran  Zekavat  is  a  general  partner  with 
a  37  percent  capital  and  profits  interest.' 
In  February,  1979  the  Partnership 
purchased  the  Property,  located  in 
Moorestown,  for  $400,000  from  an 
unrelated  party.  A  mortgage  on  the 
Property  is  held  by  Commerce  Bank  of 
Cherry  Hill,  New  Jersey,  a  party 
unrelated  to  the  Plan  or  the  Employer. 
The  balance  remaining  on  the  mortgage 
was  $289,203  as  of  May  1, 1994. 

The  Property  consists  of  a  two-story 
office  building  constructed  in  1970, 
with  24  separate  office  suites.  In  1994 
the  Property  had  a  91.6%  occupancy 
rate  with  a  yearly  rental  income  of 
$190,682.  The  Employer  and  a  business 


'  Section  3(14)(G)  of  the  Act  defines  the  term 
"party  in  interest"  with  respect  to  a  plan  to  include 
a  partnership  which  is  50  percent  or  more  owned 
by  a  SO  percent  or  more  owner  of  an  employer  of 
employees  covered  by  the  plan. 


operated  by  the  Zekevat's  son.  Zekevat 
&  Associate,  lease  office  suites  in  the 
building  under  a  lease  agreement  with 
yearly  rent  of  $22,000  and  $6,000  per 
year  respectively,  with  options 
extending  until  1998. 

3.  Colin  L.  Necky  (Necky),  a  real 
estate  appraiser  located  in  Cherry  Hill, 
prepared  an  appraisal  (the  Appraisal)  on 
the  Property  dated  April  18, 1994.  The 
applicant  represents  that  Necky  is 
independent  of  the  Employer  and  the 
Plan.  Utilizing  the  cost,  income  and 
comparable  sales  approaches  to  value, 
Necky  estimated  that  the  Property  had 

a  fair  market  value  of  $980,000  as  of  the 
date  of  the  appraisal. 

4.  The  Accounts  now  propose  to 
purchase  Interests  in  the  Partnership 
from  the  Partnership  and  to  become 
limited  partners  with  a  combined  37 
percent  ca^tal  and  profits  interest.^  The 
Accounts  will  pay  no  more  than  current 
fair  market  value  for  their  Interests  in 
the  Partnership  as  of  the  date  of 
acquisition.  The  purchase  of  the 
Interests  will  be  entirely  for  cash.  The 
Accounts  will  pay  no  fees  or 
commissions  in  regcird  to  the  proposed 
transaction.  As  limited  partner,  the 
Accounts  will  receive  a  cumulative 
priority  return  of  eight  percent  on  its 
initial  capital  contribution.  That  is,  net 
cash  from  operations  will  be  distributed 
first  to  the  Accounts  as  a  limited  partner 
in  payment  of  the  priority  return. 

The  applicant  represents  that  the 
investment  in  the  Partnership  will 
represent  less  than  25  percent  of  the 
assets  of  each  of  the  Accounts.  The 
proceeds  of  the  investment  will  be  used 
to  pay  the  existing  mortgage  and  to  fund 
planned  capital  improvements  on  the 
Property.  The  initial  Account  purchase 
of  Interests  in  the  Partnership,  the 
possible  sale  of  the  Property  to  a  third 
party  and  the  sale  back  of  Interests  to 
the  Partnership  will  be  approved  in 
advance  by  an  independent  fiduciary  on 
behalf  of  the  Accounts  and  the  Plan. 

5.  The  Employer  has  selected  Michael 
J.  Winter  (Winter),  an  employee  of  the 
Chase  Manhattan  Bank,  to  serve  as 
independent  fiduciary  for  the  Accounts 


^Tne  appliuinl  repniMiiits  that,  sub&oquent  to  the 
Plan's  investment  in  the  Partnership,  the  ongoing 
lease  between  the  Partnership  and  the  Employer 
will  not  be  a  prohibited  transaction  because  the 
Partnership  is  a  "real  estate  operating  company" 
under  29  CFR  2510.3-101(e)  and,  therefore,  the  real 
estate  held  by  the  Partnership  does  not  constitute 
plan  assets.  The  Department  expresses  no  opinion 
herein  in  that  regard.  The  applicant  states  that  the 
Partnership  is  a  real  estate  operating  company 
pursuant  to  the  regulation,  because  at  least  50 
percent  of  its  assets  are  invested  in  real  estate,  the 
Partnership  has  the  right  to  substantially  participate 
directly  in  the  management  or  development 
activities,  and  in  the  ordinary  course  of  business  the 
Partnership  engages  in  real  estate  management  or 
development. 


in  regard  to  the  acquisition,  and 
ownership  or  disposition  by  the 
Accounts  of  the  Interests  in  the 
Partnership.  According  to  the  applicant, 
Winter  has  no  other  relationship  to  the 
Plan  or  the  Employer.  Winter  is 
currently  employed  in  the  real  estate 
resources  department  of  the  Chase 
Manhattan  Bank  and  represents  that  he 
has  had  many  years  of  experience 
involving  the  acquisition,  management 
and  disposition  of  industrial, 
coJTimercial  and  residential  real  estate. 
Winter  acknowledges  that  he 
understands  the  duties  of  a  fiduciary 
under  the  Act.  Winter  reviewed  the 
Appraisal  which  discloses  existing 
leases,  vacancies  and  the  Property's  net 
income.  In  view  of  the  potential 
appreciation  in  the  value  of  the  Property 
and  the  priority  return  of  eight  percent 
on  the  Plan's  initial  contribution. 
Winter  believes  that  the  proposed 
investment  is  in  the  best  interests  of  the 
Plan  and  its  participants.  Winter  will 
make  certain  that  the  Plan  does  not  pay 
more  than  fair  market  value  for  the  37 
percent  Interest  in  the  Partnership. 

Winter  states  that  he  will  exercise  the 
rights  of  the  Plan  in  the  Partnership  in 
the  best  interests  of  the  Plan.  Also, 
Winter  will:  (a)  Approve  the  Related 
Party  Leases  and  monitor  them  on  an  on 
going  basis  for  the  Plan;  (b)  approve 
changes  to  the  Related  Party  Leases;  and 
(c)  take  any  and  all  required  actions  to 
protect  the  Plan  in  the  event  of  default 
under  the  Related  Party  Leases. 

6.  Further,  the  Partnership  Agreement 
has  been  amended  to  provide  that  the 
independent  fiduciary's  approval  is 
necessary  before  the  Partnership  makes 
any  sale  of  the  Property  to  a  third  party. 
The  applicant  represents  that  this  third 
party  will  be  unrelated  to  the  Plan, 
Zekavats  or  the  Employer  and  that  such 
sale  will  be  at  fair  market  value.  Also, 
the  Partnership  Agreement  has  been 
amended  to  require  the  Partnership  to 
repurchase  the  Accounts  Interests,  if,  in 
the  opinion  of  the  independent 
fiduciary  disposing  of  the  Interests  to 
the  Partnership  is  in  the  best  interests  of 
the  Accounts.  Such  "put  option"  will  be 
for  cash  at  a  price  set  forth  by  an 
independent  appraiser  chosen  by  the 
independent  fiduciary  acting  of  behalf 
>?of  the  Plan. 

The  Flan  will  not  make  a  decision  to 
acquire  or  sell  an  Interest  in  the 
Pailnership  without  the  approval  of  the 
independent  fiduciary.  Furthermore,  the 
Plan  will  not  be  permitted  to  invest 
additional  money  in  the  Partnership  or 
make  any  additional  capital 
contributions  to  the  Partnership.  In  the 
event  of  the  need  of  cash  with  respect 
to  the  Property,  such  cash  will  come 
from  the  general  partner.  However, 


under  the  Partnership  Agreement  the 
Plan's  percentage  interest  in  the 
Partnership  cannot  be  changed  and  will 
not  be  changed  by  virtue  of  the 
contribution  by  the  general  partner. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1)  An 
independent  fiduciary  has  determined 
that  the  proposed  purchase  of  the 
Interests  is  in  the  best  interests  of  the 
Plan;  (2)  the  fair  market  value  of  the 
Property  will  be  established  by  a  real 
estate  appraiser  independent  of  the  Plan 
and  the  Employer;  (3)  the  Plan  will  pay 
no  more  than  current  fair  market  value 
for  the  Interests;  (4)  the  Accounts  may 
require  the  Partnership  to  repurchase 
the  Interests  at  a  price  set  forth  by  an 
independent  appraiser  chosen  by  the 
independent  fiduciary;  (5)  the  sale  of 
the  Property  by  the  Partnership  or 
interest  in  the  Partnership  to  an 
unrelated  third  party  will  require  the 
consent  of  the  independent  fiduciary; 
and  (6)  the  Independent  Fiduciary  shall 
approve  and  monitor  the  Related  Party 
Leases  and  take  all  required  action  to 
protect  the  Plan  in  the  event  of  default. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Rose's  Stores,  Inc.  Retirement  Savings 
401(k)  Plan  (the  Retirement  Savings 
Plan)  Located  in  Henderson,  NC 

(Application  No.  E)-10062| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10,  1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2).  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  .shall  not  apply  to  (1)  the  past 
acquisition  and  holding  by  the  Rose's 
Stores.  Inc.  Variable  Investment  Plan 
(the  Variable  Investment  Plan)  of 
subscription  rights  (the  Subscription 
Rights)  offered  by  Rose's  Stores.  Inc. 
(the  Employer)  to  purchase  shares  of 
new  common  stock  (the  New  Stock) 
upon  the  emergence  of  the  Employer 
fi-om  bankruptcy;  (2)  the  past 
acquisition  and  continued  holding  by 
the  Variable  Investment  Plan  and 
subsequently,  the  Retirement  Savings 
Plan,  of  warrants  (the  Warrants)  to 
purchase  shares  of  the  Employer's  New 
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Stock;  and  (3)  the  proposed  acquisition 
of  shares  of  the  New  Stoclc  by  the 
Retirement  Savings  Plan  upon  the 
exercise  of  the  Warrants. 

This  proposed  exemption  is  subject  to 
the  following  conditions: 

(a)  The  acquisition  and  holding  of  the 
Subscription  Rights  and  the  Warrants  by 
the  Variable  Investment  Plan  occurred 
in  connection  with  the  Employer's 
bankruptcy  proceeding  pursuant  to 
which  all  holders  of  the  old  common 
stock  (the  Old  Stock)  of  the  Employer 
were  treated  in  the  same  manner. 

(b)  The  Variable  Investment  Plan  had 
little,  if  any,  ability  to  affect  the 
negotiation  of  the  Employer's  plan  of 
reorganization  with  respect  to  the 
bankruptcy  proceeding. 

(c)  The  Subscription  Rights  and  the 
Warrants  were  acquired  automatically 
and  without  any  action  on  the  part  of 
the  Variable  Investment  Plan. 

(d)  The  Variable  Investment  Plan  did 
not  pay  any  fees  or  commissions  in 
connection  with  the  receipt  and  holding 
of  the  Subscription  Rights  and  the 
Warrants,  nor  will  the  Retirement 
Savings  Plan  pay  any  fees  or 
commissions  in  connection  with  the 
holding  and  exercise  of  the  Warrants. 

(e)  Any  decision  to  exercise  the 
Warrants  now  held  by  the  Retireixient 
Flan  will  be  made  by  participants  in 
accordance  with  the  terms  of  such  Plan. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  February  7, 
1995  with  respect  to  the  acquisition  and 
holding  by  the  Variable  Investment  Plan 
of  the  Subscription  Rights  and  April  28, 
1995  with  respect  to  the  acquisition  and 
holding  by  the  Variable  Investmnnt  Plan 
(and  subsequently  the  Retirement 
Savings  Plan)  of  the  Warrants. 

Summary  of  Facts  and  Representations 

1.  The  Retirement  Savings  Plan  is  a 
defined  contribution  plan  that  provides 
for  participant-directed  investments.  As 
of  September  30,  1995,  the  Retirement 
Savings  Plan  had  total  assets  of 
approximately  $59,025,284  and  9,155 
participants.  First  Union  National  Bank 
of  North  Carolina  serves  as  the  trustee 
(the  Trustee)  of  the  Retirement  Savings 
Plan  but  it  exercises  *io  investment 
discretion  over  the  assets  involved  in 
the  transactions  that  are  described 
herein. 

The  Retirement  Savings  Plan  was 
formed,  effective  July  1,  1995,  as  the 
result  of  the  merger  of  the  Variable 
Investment  Plan  and  the  Rose's  Stores, 
Inc.  Profit  Sharing  Plan  (the  Profit 
Sharing  Plan).  The  terms  of  the  merged 
plan  are  consistent  with  those  of  the 
Variable  Investment  Plan,  which  was 
amended  to  reflect  the  merger.  The 
name  of  the  merged  plan  was  changed 


to  "Rose's  Stores,  Inc.  Retirement 
Savings  401(k)  Plan." 

Both  the  Variable  Investment  Plan 
and  the  Profit  Sharing  Plan  had 
common  participants  and  shared  the 
same  bank  trustee.  The  Subscription 
Rights  and  the  Warrants  that  are 
described  herein  were  assets  of  the 
Variable  Investment  Plan  but  they  were 
never  assets  of  the  Profit  Sharing  Plan. 

2.  The  Employer  is  a  Delaware 
corporation  maintaining  its  princi|}al 
place  of  business  in  Henderson,  North 
Carolina.  The  Employer  operates  a  chain 
of  retail  stores  called  "Roses"  in  11 
southeastern  states  of  the  United  States. 

3.  The  Employer  recently  emerged 
ftom  a  reorganization  proceeding  under 
Chapter  11  of  Title  11  of  the  United 
States  Code.  Under  the  bankruptcy 
proceeding,  the  First  Amended  Joint 
Plan  of  Reorganization  of  Rose's  Stores, 
Inc.  (the  POR)  was  approved  and 
confirmed  by  the  U.S.  Bankruptcy  Court 
for  the  Eastern  District  of  North 
Carolina,  Raleigh  Division  (the  Court) 
on  December  14,  1994.  A  modified  and 
Restated  First  Amended  Joint  Plan  of 
Reorganization  (the  Modified  POR)  was 
confirmed  by  the  Court  on  April  24, 
1995  and  became  effective  on  April  28, 
1995  (the  Effective  Date).  It  is 
represented  that  the  Variable  Investment 
Plan  had  little,  if  any,  bargaining  power 
in  the  structuring  of  the  POR  or  the 
Modified  POR. 

4.  Under  the  terms  of  the  POR.  the 
holders  of  record  of  the  Old  Stock,  as  of 
February  7. 1995,  were  entitled  to 
purchase  shares  of  New  Slock  at  a 
subscription  price  of  $6.50  per  share. 
Each  holder  received  one  Subscription 
Right  for  each  1.8758  shares  of  Old 
Stock  owned  as  of  Febniary  7.  1995, 
provided  that  the  aggregate  amount  of 
subscription  proceeds  received  in 
connection  with  the  Subscription  Rights 
on  or  before  March  31,  1995  totaled  at 
least  $25  million.^ 


'Because  the  Variable  Investment  Plan  provided 
for  participant-directed  investments,  one 
investment  option  offered  to  participants  was  the 
Company  Stock  Fund  which  was  invested  in  shares 
of  Old  Stoclc.  As  of  September  1.  1993,  the  Variable 
Investment  Plan  held  255,290  shares  of  Old  Stock. 
At  the  time  of  the  bankruptcy  filing  described 
herein,  the  Variable  Investment  Plan's  Advisory 
Committee  determined  that  the  investment  by  such 
plan  in  the  Old  Stock  would  be  discontinued  as  of 
September  1,  1993.  However,  the  Advisory 
Committee  also  determined  that  it  would  permit 
each  participant  to  direct,  in  writing,  that  the 
portion  of  his  or  her  Variable  Investment  Plan 
account  balance  that  was  invested  in  the  Company 
Slock  Fund  on  September  1.  1993  remain  so 
invested  until  such  time  as  the  participant  directed 
otherwise.  Participants  were  advised  that  there 
were  risks  associated  with  the  continued 
investment  in  the  Old  Slock  due  to  the  Employer's 
reorganization  proceeding.  Because  some 
participants  elected  to  have  their  accounts  remain 
invested  in  the  Old  Stock,  the  Variable  Investment 


5.  To  effect  Subscription  Rights,  each 
holder,  including  participants  in  the 
Variable  Investment  Plan,  was  notified 
of  the  Subscription  Rights. 
Approximately  300  participants  elected 
to  exercise  Subscription  Rights.  A  check 
in  the  amount  of  the  total  subscription 
price  that  was  attributable  to  the 
Subscription  Rights  was  issued  by  the 
Variable  Investment  Plan's  former 
trustee  and  held  in  escrow  by  State 
Street  Bank  and  Trust  Company  (State 
Street),  as  distribution  agent,  pending  a 
determination  of  whether  a  $25  million 
threshold  amount  had  been  achieved.  In 
the  event  that  the  threshold  was 
achieved  and  the  exercise  of  the 
Subscription  Rights  became  effective,  an 
amount  equal  to  the  total  price 
attributable  to  the  Subscription  Rights 
would  have  been  deducted  pro  rata 
from  other  assets  in  a  participant's 
account.  Because  the  $25  million 
threshold  amount  was  not  achieved. 
State  Street  returned  the  check  to  the 
trustee.  No  adjustments  were  ever  made 
to  participants'  accounts  due  to 
Subscription  Rights  nor  did  any  affected 
participants  pay  any  fees  or 
commissions  in  connection  with  the 
receipt  and  holding  of  the  Subscription 
Rights. 

6.  By  its  terms,  the  Modified  POR 
entitled  holders  of  record  of  the 
Employer's  Voting  Common  Stock  and 
Non- Voting  Class  B  Stock  (i.e.,  the  Old 
Stock)  to  receive  their  pro  rata  share  of 
4,285,714  Warrants  that  were  issued  by 
the  Employer  within  30  days  after  the 
Effective  Date  of  the  Modified  POR.  The 
Employer's  Old  Stock  was  also 
cancelled  and  extinguished. 

7.  Each  Warrant ''  entitles  the  holder 
to  purchase  one  share  of  New  Stock 
during  the  period  commencing  on  the 
date  the  Warrants  were  issued  and 
ending  on  the  seventh  anniversary  of 
the  Effective  Date.  Under  the  Modified 
POR,  the  initial  exercise  price  of  the 
Warrants  per  share  of  New  Stock  is 
$14.45.  This  price  has  been  determined 
by  dividing  the  amount  of  the 
Employer's  unsecured  creditors' 
allowed  claims  (and  reserve  disputed 
claims)  (collectively,  the  Recovery 
Amount)  as  of  the  Effective  Date  by  10 
million  (the  total  number  of  shares  of 
New  Stock  to  be  issued  under  the 


Plan  continued  to  hold  shares  of  the  Old  Stock  until 
April  26.  1995  which  is  the  Effective  Date  of  the 
Modified  POR  (see  Representation  6). 

'The  Warrants  are  treated  as  separate  securities 
under  the  Federal  securities  laws.  Although  the 
Warrants  were  originally  quoted  on  the  NASDAQ 
system,  they  were  subsequently  delisted  due  to  the 
absence  of  two  market  makers  making  a  market  for 
such  securities.  According  to  the  applicant,  the 
Warrants  were  relisted  by  the  NASDAQ  on  October 
13.  1995. 
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Modified  POR).s  As  reported  in  the  Wall 
Street  Journal  on  December  11, 1995, 
the  trading  prices  for  the  Warrants  on 
the  NASDAQ  were  as  follows:  (High) 
3/i6.  (Low)  Vb,  (Close)  3/i6,  (Net  Change) 
0. 

8.  The  exercise  price  will  be  adjusted 
on  each  of  the  first  three  anniversaries 
of  the  Effective  Date  to  reflect  changes 
in  the  Recovery  Amount  on  each  of 
these  three  dates.  The  exercise  price 
will  be  adjusted  on  the  fourth,  fifth  and 
sixth  anniversaries  of  the  Effective  Date 
to  equal  105  percent,  110  percent  and 
115  percent,  respectively,  of  the 
Recovery  Amoimt  divided  by  10  million 
shares.  The  exercise  price  is  also  subject 
to  further  adjustment. 

9.  No  participant  in  the  Variable 
Investment  Plan  has  paid  any  fees  or 
commissions  in  connection  with  the 
holding  of  the  Warrants  and  no 
participant  in  the  Retirement  Savings 
Plan  will  pay  any  fees  or  commissions 
in  connection  with  the  continued 
holding  or  exercise  of  the  Warrants. 
With  respect  to  the  exercise  pf  the 
Warrants,  the  Trustee  will  follow  the 
participant's  directions.  Under  such 
circumstances,  a  participant  will 
exercise  Warrants  pursuant  to 
procedures  and  forms  that  will  be 
established  by  the  Retirement  Savings 
Plan's  Advisory  Committee.  Such 
procedures  may  provide  that  the 
exercise  price  under  the  Warrants  v^rill 
be  paid  from  that  portion  of  the 
participant's  account  that  is  invested  in 
assets  other  than  in  the  Employer's 
securities.  In  the  event  that  the  fair 
market  value  of  the  New  Stock  is  less 
than  the  exercise  price  under  the 
Warrants,  it  is  represented  that  a 
participant  will  not  exercise  Warrants  to 
acquire  shares  of  New  Stock. 

10.  The  Employer  represents  that  it 
has  analyzed  the  impact  of  the  POR  and 
the  Modified  POR  on  the  Variable 
Investment  Plan  and  the  Retirement 
Savings  Plan.  In  particular,  the 
Employer  has  analyzed  the  prohibited 
transaction  implications  of  the 
automatic  exchange  of  the  Old  Stock 
previously  held  by  the  Variable 
Investment  Plan  for  the  Warrants  under 
the  Modified  POR  and  the  acquisition 
and  holding  of  the  Subscription  Rights 
by  the  Plan  under  the  POR.  For  these 
reasons,  the  Employer  has  concluded 
that  these  transactions  have  resulted  in 


'The  applicant  represents  that  the  Old  Stock  and 
the  New  Stock  constitute  "qualifying  employer 
securities"  within  the  meaning  of  section  407(d)(5) 
of  the  Act  and  therefore,  the  ownership  of  such 
stock  by  either  the  Variable  Investment  Plan  or  the 
Retirement  Savings  Plan  would  satisfy  the 
requirements  of  section  407(a)  of  the  Act.  However, 
in  this  proposed  exemption,  t^e  Department 
expresses  no  opinion  on  whether  the  requirements 
of  section  407  have  been  met. 


prohibited  transactions  in  violation  of 
the  Act.  Therefore,  the  Employer  has 
requested  retroactive  exemptive  relief 
from  the  Department.* 

11.  In  summary,  it  is  represented  that 
the  transactions  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  because:  (a)  The 
acquisition  and  holding  of  the 
Subscription  Rights  and  the  Warrants  by 
the  Variable  Investment  Plan  occurred 
in  connection  with  the  Employer's 
bankruptcy  proceeding  pursuant  to 
which  all  holders  of  the  Old  Stock  of  the 
Employer  were  treated  in  the  same 
manner;  (b)  the  Variable  Investment 
Plan  had  little,  if  any,  ability  to  affect 
the  negotiation  of  the  Employer's  plans 
of  reorganization  with  respect  to  the 
bankruptcy  proceeding;  (c)  the 
Subscription  Rights  and  the  Warrants 
were  acquired  automatically  and 
without  any  action  on  the  part  of  the 
Variable  Investment  Plan;  (d)  the 
Variable  Investment  Plan  did  not  pay 
any  fees  or  commissions  in  connection 
with  the  receipt  and  holding  of  the 
Subscription  Rights  and  the  Warrants 
nor  will  the  Retirement  Savings  Plan 
pay  any  fees  or  commissions  in 
connection  with  the  continued  holding 
and  exercise  of  the  Warrants;  and  (e) 
any  decision  to  exercise  the  Warrants 
now  held  by  the  Retirement  Savings 
Plan  will  be  made  by  participants  in 
accordance  with  the  terms  of  such  plan. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  all  interested  persons 
within  10  days  of  the  publication  of  the 
notice  of  proposed  exemption  in  the 
Federal  Register.  The  notice  will  be 
provided  to  interested  persons  by 
posting  and  by  first  class  mail.  Such 
notice  will  inform  interested  persons  of 
their  right  to  comment  on  and/or  to 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  are  due 
within  40  days  of  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register 

FOR  FURTHER  INFORMATION  OOtfTACT.  Ms. 
Jan  D.  Broady,  Department  of  Labor, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


'*  As  noted  above,  the  POR  was  confirmed  by  the 
Court  on  December  14, 1994.  However,  the 
applicant  explains  that  there  could  be  no  assurance 
that  the  POR  would  become  effective.  The  applicant 
also  explains  that  it  was  required  to  meet  several 
financial  hurdles  in  order  for  the  Modified  POR  to 
become  effective.  One  of  these  hurdles,  according 
to  the  applicant,  culminated  in  the  negotiation  of 
a  revolving  credit  agreement,  the  closing  of  which 
occurred  on  April  27  and  28, 1995  with  unrelated 
lenders. 


W.W.  Taylor.  Jr.,  M.D.,  P.C.  Money 
Purchase  Pension  Plan  (the  Plan) 
Located  in  Memphis,  Tennessee 

(Application  No.  D-101181 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  contribution 
by  W.W.  Taylor,  M.D.,  P.C.  (the 
Employer)  to  the  Plan  of  certain 
publicly  traded  securities  (the 
Securities),  provided:  (a)  The 
contribution  was  a  one-time  transaction; 
(b)  the  Securities  were  valued  at  their 
fair  market  value  as  of  the  date  of  the 
contribution  as  determined  by  an 
independent  broker;  (c)  no  commissions 
were  paid  in  connection  with  the 
transaction;  and  (d)  the  Securities 
represented  less  than  25%  of  the  assets 
of  the  Plan  at  the  time  of  the 
contribution. 

'EFFECTIVE  D^TE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  October  7, 1994. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
money  purchase  pension  plan  that 
currently  has  7  participants  and  had 
assets  of  $721,597  as  of  June  30,  1995. 
W.W.  Taylor,  M.D.  (Dr.  Taylor)  is  the 
trustee  of  the  Plan. 

2.  On  October  7, 1994,  and  November 
2,  10,  17  and  22,  1994,  the  Securities 
were  transferred  from  a  corporate 
account  of  the  Employer  to  an  account 
of  the  Plan  in  order  to  satisfy  the 
minimum  funding  requirements  of  the 
Plan  for  the  year  ending  June  30,  1994. 
The  Securities  consisted  of  100  shares  of 
Sofamor/Danek  Group,  Inc.  (S/D), 
valued  at  $18  per  share,  for  a  total  value 
of  $1,800;  100  shares  of  GTE 
Corporation  (GTE),  valued  at  $30.25  per 
share,  for  a  total  value  of  $3,025;  and 
470.108  shares  of  Putnam  Corporate 
Asset  Trust,  valued  at  $40.01  per  share, 
for  a  total  value  of  $18,809.02.  Thus,  the 
total  contribution  of  the  Securities  was 
valued  at  $23,634.02.  The  values  of  the 
Securities  were  obtained  from  the  New 
York  Stock  Exchange  firm  of  Morgan 
Keegan  &  Company  (MK). 

3.  The  applicant  represents  that  the 
contribution  in  kind  of  the  Securities 
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instead  of  cash  was  made  in  error.  Ms. 
Nancy  Cochran  of  Burleigh-Dunger- 
Cochran  (BDC)  in  Memphis.  Tennessee, 
an  independent  firm  which  provides 
pension  consulting  and  administrative 
services  to  the  Plan,  has  represented 
that  the  Plan  and  the  Employer  each 
maintain  a  separate  brokerage  account 
with  MK.  Ms.  Cochran  represents  that 
prior  to  the  contribution  of  the 
Securities,  Dr.  Taylor  called  BDC  to 
inquire  whether  the  contribution  could 
be  made  by  the  transfer  of  funds  from 
the  Employer's  brokerage  account  at  MK 
to  the  Plan's  brokerage  account.  BDC 
informed  Dr.  Taylor  that  this  could  be 
done,  but  since  BDC  did  not  specify  that 
it  meant  that  only  a  cash  disbursement 
was  permissible.  Dr.  Taylor  understood 
the  response  to  mean  that  the 
contribution  could  be  paid  by  the 
transfer  of  either  cash  or  marketable 
securities.  As  a  result  of  this 
misunderstanding.  Dr.  Taylor  instructed 
the  broker  at  MK  to  transfer  the 
Securities  directly  from  the  Employer's 
account  to  the  Plan's  account  to  satisfy 
a  portion  of  the  required  contribution  to 
the  Plan. 

4.  Michael  D.  Uiberall,  C.P.A.,  an 
independent  certified  public  accountant 
with  Uiberall.  Lieb.  Blockman.  Perry. 
P.C.  (ULBP)  in  Memphis,  Tennessee, 
represents  that  ULBP  is  the  certified 
public  accounting  firm  for  the 
Employer.  He  further  represents  that  in 
the  process  of  preparing  the  Employer's 
1994  U.  S.  Corporate  Income  Tax  Return 
in  late  January  or  early  February,  1995, 
it  came  to  ULBP's  attention  that  the 
Employer  had  contributed  the  Securities 

^      to  the  Plan.  ULBP  contacted  Dr.  Taylor, 
who  did  not  realize  that  this  was  a 
prohibited  transaction.  On  the  contrary. 
Dr.  Taylor  was  of  the  opinion  that  this 
had  been  a  permissible  transaction. 
ULBP  then  contacted  BDC.  which 
followed  up  with  Dr.  Taylor  in  resolving 
this  issue  by  filing  a  request  for  the 
exemption  proposed  herein.  The 
applicant  represents  that  neither  the 
Plan  nor  the  Employer  is  the  subject  of 
an  investigation  or  enforcement  action 
by  the  Department  or  the  Internal 
Revenue  Service. 

5.  The  applicant  represents  that  the 
transaction  was  in  the  best  interest  of 
the  Plan.  The  Plan  had  already 
purchased  shares  in  two  of  the  three 
investments  involved  in  the  subject 
transaction  before  the  erroneous 
transfers  occurred.  The  Plan  held  100 
shares  of  GTE  and  150  shares  of  S/D 
prior  to  the  subject  transaction.  The 
applicant  represents  that  had  cash  been 
contributed  to  the  Plan,  the  same 
Securities  would  have  been  purchased 
by  the  Plan  on  the  open  market.  The 
Securities  represented  approximately 


3.5%  of  the  Plan's  assets  as  of  the  time 
of  the  contribution.  Further,  since  the 
time  of  the  contribution,  the  Securities 
have  appreciated  in  value  by  11.45%. 
The  applicant  also  states  that  since  no 
brokerage  commissions  were  paid  with 
respect  to  the  transfers  as  they  would 
have  been  had  the  Securities  been 
purchased  on  the  open  market,  the  Plan 
has  saved  additional  money  by  virtue  of 
the  contribution  in  kind. 

6.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The 
contribution  was  a  one-time  trar>saction; 
(b)  no  commissions  were  paid  by  the 
Plan  in  connection  with  the  transfer  of 
the  Securities:  (c)  the  Securities  were 
valued  by  MK.  an  independent 
brokerage  firm,  as  of  the  dates  of  each 
transfer;.(d)  the  transaction  occurred  as 
a  result  of  a  misunderstanding  between 
Dr.  Taylor  and  the  pension  consulting 
firm  of  BDC:  and  (e)  when  the 
prohibited  transaction  was  discovered 
by  the  Employer's  independent  C.P.A. 
firm,  the  Employer  requested  the 
exemption  proposed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 


(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC.  this  25th  day  of 
January.  1996. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 

Department  of  Labor. 
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[Prohibited  Transaction  Exemption  96-06; 
Exemption  Application  No.  D-09987,  et  al.] 

Grant  of  Individual  Exemptions;  WLI 
Industries,  Inc.  Employees'  Stock 
Ownership  Plan  (the  Plan),  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

StJMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  tc  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 


notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

\  (c)  They  are  protective  of  the  rights  of 
tUe  participants  and  beneficiaries  of  the 
plans. 

WLI  Industries,  Inc.  Fmplovees'  Stock 
Ownership  Plan  fthr  Plan),  I  ocated  in 
Villa  Park,  II 

[Prohibited  Transaction  Exemption  96-06; 
Exemption  Application  No.  D-099871 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E) 
shall  not  apply  to  the  cash  sale  by  the 
Plan  of  its  interest  (the  Interest)  in  a 
limited  partnership  (the  Partnership),  on 
December  29,  1995,  to  James  Van 
DeVelde  and  Robert  Van  DeVelde,  the 
general  partners  of  the  Partnership  and 
parties  in  interest  with  respect  to  the 
Plan,  provided  (1)  all  terms  and 
conditions  of  the  sale  were  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  with  an 
unrelated  party;  (2)  the  sale  was  a  one- 
time transaction  for  cash;  (3)  the  Plan 
was  not  required  to  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  sale;  (4)  the  Plan 


received  a  price  for  the  Interest  which 
was  not  less  than  the  greater  of:  (i) 
$2,500  or  (ii)  the  fair  market  value  of  the 
Interest  as  determined  by  a  qualified, 
independent  appraiser  and;  (5)  within 
30  days  of  the  publication,  in  the 
Federal  Register,  of  the  notice  granting 
this  proposed  exemption,  WLI  files  a 
Form  5330  with  the  Internal  Revenue 
Service  and  pays  all  applicable  excise 
taxes  by  reason  of  such  prior  or 
continuing  prohibited  transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17,  1995  at  60  FR  53808. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  Decemt)er  29,  1995. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  and  no  requests  for 
a  public  hearing.  The  written  comment 
was  submitted  by  the  applicants.  It 
informed  the  Department  that  the  sale 
had  been  consummated  by  the  parties 
on  December  29,  1995  in  accordance 
with  the  terms  and  conditions  of  the  • 
proposed  exemption.  In  response  to  this 
comment,  the  Department  has  made  the 
exemption  retroactive  to  December  29, 
1995  and  has  determined  to  grant  the 
exemption  as  initially  proposed. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number] 

Ventura  County  National  Bancorp 
401(k)  and  Kmployee  Stock  Ownership 
Plan  (the  Plan),  Located  in  Oxnard, 
California 

(Prohibited  Transaction  Exemption  96-07; 
Application  No.  D-100241 

Exemption 

The  restrictions  of  sections  406(a). 
40fi(b)(l)  and  (b)(2).  and  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
for  the  period  from  May  12.  1995  until 
June  21,  1995  (the  Offering  Period),  to: 
(1)  The  receipt  of  certain  stock  rights 
(the  Rights)  by  the  Plan,  which  is 
sponsored  by  Ventura  County  National 
Bancorp  (Ventura)  and  its  affiliates, 
pursuant  to  a  stock  rights  offering  (the 
Rights  Offering)  by  Ventura  to 
shareholders  of  record  of  Ventura's 
common  stock  (the  Employer  Stock)  as 
of  May  10,  1995;  (2)  the  holding  of  the 
Rights  by  the  Plan  during  the  Offering 
Period;  and  (3)  the  exercise  of  the  Rights 


by  the  Plan,  provided  the  following 
conditions  were  met: 

(a)  The  Plan's  acquisition  and  holding 
of  the  Rights  resulted  from  an 
independent  act  of  Ventura  as  a 
corporate  entity,  and  all  holders  of  the 
Employer  Stock  were  treated  in  a  like 
manner,  including  the  Plan; 

(b)  With  respect  to  the  "401  (k) 
portion"  of  the  Plan,  the  Rights  were 
acquired,  held  and  controlled  by 
individual  Plan  participant  accounts 
pursuant  to  plan  provisions  for 
individually  directed  investment  of 
such  accounts:  and 

(c)  With  respect  to  the  "ESOP 
portion"  of  the  Plan,  the  authority  for  all 
decisions  regarding  the  acquisition, 
holding  and  control  of  the  Rights  was 
exercised  by  an  independent  fiduciary 
which  made  determinations  as  to 
whether  and  how  the  Plan  should 
exercise  or  sell  the  Rights  acquired 
through  the  Rights  Offering. 
EFFECTIVE  DATE:  The  exemption  is 
effective  for  the  period  from  May  12, 
1995  until  June  21. 1995. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28,  1995,  at  60  FR  58664. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Industrial  Bank  of  Japan  Limited,  New 
York  Branch  (fflj).  Located  in  New 
York,  New  York 

(Prohibited  Transaction  Exemption  96-08; 
Exemption  Application  Nos.  D-10065  and  D- 
10066) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  granting  to  IBJ.  as  the 
representative  of  lenders  (the  Lenders) 
participating  in  a  credit  facility  (the 
Facility),  of  security  interests  in  limited 
partnership  interests  in  the  1  iger  Real 
Estate  Fund,  L.P.  (the  Partnership) 
owned  by  certain  employee  benefit 
plans  (the  Plans)  with  respect  to  which 
some  of  the  Lenders  are  parties  in 
interest:  and  (2)  the  agreements  by  the 
Plans  to  honor  capital  calls  made  by  IBJ 
in  lieu  of  the  Partnership's  general 
partner:  provided  that  (a)  the  grants  and 
agreements  are  on  terms  no  less 
favorable  to  the  Plans  than  those  which 
the  Plans  could  obtain  in  arm's  length 
transactions  with  unrelated  parties;  and 
(b)  the  decisions  on  behalf  of  each  Plan 
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to  invest  in  the  Partnership  and  to 
execute  such  grants  and  agreements  in 
favor  of  IBJ  are  made  by  a  fiduciary 
which  is  not  included  among,  and  is 
independent  of,  the  Lenders  and  IBJ. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  3.  igQ.";  at  60  FR  55859. 
FO«  PURTMER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Fideiitone,  Inc.  Employees'  Profit 
Sharing  and  Savings  Plan  &  Trust  (the 
Plan),  Located  in  VVauconda,  Illinois 

(Prohibited  Transaction  Exemption  96-09, 
Exemption  Application  No.  D-100771 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E) 
shall  not  apply  to  the  sale  by  the  Plan 
of  certain  securities  to  Fideiitone,  Inc. 
(Fideiitone),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  satisfied:  (1) 
The  sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  pays  no  commissions 
nor  any  other  expenses  relating  to  the 
sale;  and  (3)  the  purchase  price  is  the 
greater  of:  (a)  the  fair  market  value  of  the 
securities  as  determined  by  a  qualified, 
independent  appraiser,  or  (b)  the  Plan's 
initial  capital  investment  plus 
opportunity  costs  attributable  to  the 
securities,  less  cash  dividends  received. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28.  1995  at  60  FR  58668. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Intrenet  Employee  Retirement  Savings 
Plan  (the  Plan),  Located  in  Miiford,  OH 

IProhibited  Transaction  Exemption  96-10; 
Exemption  Application  No.  D-100951 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E) 
shall  not  apply  to  the  sale  by  the  Plan 
of  certain  units  of  limited  partnership 
interests  (the  Units)  to  Intrenet  Inc. 
(Intrenet),  a  party  in  interest  with 


respect  to  the  Plan,  provided  that  the 
following  conditions  are  satisfied:  (a) 
The  sale  is  a  one-time  transaction  for 
cash;  (b)  the  Plan  suffers  no  loss,  taking 
into  account  all  cash  distributions 
received  as  a  result  of  owning  the  Units; 
(c)  the  Plan  pays  no  commissions  nor 
any  other  expenses  relating  to  the  sale; 
and  (d)  the  purchase  price  is  the  greater 
of  $48,850  or  the  fair  market  value  of  the 
Units  as  of  the  date  of  the  sale  as 
determined  by  a  qualified,  independent 
appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28,  1995  at  60  FR  58670. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

ContiFinancial  Services  Corporation 
(ContiFinancial),  Located  in  New  York, 
New  York 

IProhibited  Transaction  Exemption  96-11; 
Exemption  Application  No.  D-101021 

Exemption 

Section  I.  Transactions 

A.  Effective  November  28,  1995,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  anH  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
a  secondary  market  for  such  certificates; 
and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  Subsection  I.A.(l)  or  (2). 
Notwithstanding  the  foregoing.  Section 
I. A.  does  not  provide  an  exemption  ftx)m 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)(2)  for  the  acquisition  or  holding 
of  a  certificate  on  behalf  of  an  Excluded 
Plan  by  any  person  who  has 
discretionary  authority  or  renders 


investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.* 

B.  Effective  November  28,  1995,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  and  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  or  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or  assets 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group. 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  had 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity. ^  For  purposes  of  this 
paragraph  B.(i)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l}  (i).  (iii)  and 
(iv)  are  met;  and 


'  A  provide  no  relief  from  sections  406(a)(1)(E]. 
406(a)(2)  and  407  for  any  person  rendering 
investment  advice  to  an  Excluded  Plan  within  the 
meaning  of  section  3(21)(A)(ii)and  regulation  29 
CFR2510.3-21(c). 

^  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
In  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  Subsection  I.B.  (1)  or  (2). 

C.  Effective  November  28, 1995,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust. 3  Notwithstanding  the  foregoing. 
Section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in 
Section  III.S. 

D.  Effective  November  28,  1995,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2j  (F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

Sec.  II.  General  Conditions 

A.  The  relief  provided  under  Section 
I  is  available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 


'In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  Information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


favorable  to  the  plan  as  they  would  be 
in  an  arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Ehiff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  iji  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  (the  SEC)  imder 
the  Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Section  I,  if  the 
provision  of  Subsection  II.A.(6)  above  is 
not  satisfied  with  respect  to  acquisition 
or  holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  tnistee  obtains  a 


representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  Subsection  II.A.(6)  above. 

Sec.  III.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate"  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
owmership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  for  which  ContiFinancial  or  any 
of  its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which  . 
are  issued  by  a  trust. 

B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(d)  Secured  credit  instruments  that 
bear  interest  or  are  purcha.sed  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  Section 
UI.T); 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 
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(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  Section  III.U); 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates,"  as  defined 
in  29  CFR  2510.3-101(i)(2): 

(0  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  Section  B. (!);■* 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  Subsection 
B.(l): 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  Section  8.(1). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
tjf  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  SAP's,  Moody's,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Unaerwriter"  means: 

(1)  ContiFinancial; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  ContiFinancial;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
ContiFinancial  or  a  person  described  in 
(2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates. 


*The  Department  wishes  to  take  the  opportunity 
to  clarify  its  view  that  the  dePinition  of  Trust 
contained  in  Section  UI.B.(l)  (d)  through  (e) 
includes  a  two-tier  trust  structure  under  which 
certincates  issued  by  the  first  trust,  which  contains 
a  pool  of  receivables  described  above,  are 
transferred  to  a  second  trust  which  issues 
certificates  that  are  sold  to  plans.  However,  the 
Department  is  of  the  further  view  that,  since  the 
exemption  provides  relief  for  the  direct  or  indirect 
acquisition  or  disposition  of  certificates  that  are  not 
subordinated,  no  relief  would  be  available  if  the 
certificates  held  by  the  second  trust  were 
subordinated  to  the  rights  and  interetts  evidenced 
l)y  other  certificates  Issued  by  the  first  trust. 


D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
assets  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  assets  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for,  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  "Affiliate"  of  another  person 
includes: 


(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  Section  III.Q.  below), 
provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonat)le  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 
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(3)  The  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  "Underwriter 
Exemption"  as  it  is  defined  in  Section 
V{h)  of  Prohibited  Transaction 
Exemption  (PTE)  95-60  (60  FR  35925. 
July  12.  1995).  the  Class  Exemption  for 
Certain  Transactions  Involving 
Insurance  Company  General  Accounts, 
at  35932. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28.  1995  at  60  FR  58671. 
EFFECTIVE  DATE:  This  exemption  is 
effective  for  transactions  occuring  on  or 
after  November  28.  1995. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  and  no  requests  for 
a  public  hearing.  The  written  comment. 


which  was  submitted  by  ContiFinancial. 
requested  that  the  exemption  be  made 
effective  as  of  November  28,  1995.  This 
was  the  date  that  the  notice  of  proposed 
exemption  was  published  in  the  Federal 
Register.  The  Department  has 
considered  this  comment  and  has 
revised  the  exemption,  accordingly. 

Thus,  after  giving  full  consideration  to 
the  entire  record,  the  Department  has 
decided  to  grant  the  subject  exemption. 
ContiFinancial's  comment  letter  has 
been  included  as  part  of  the  public 
record  of  the  exemption  application. 
The  complete  application  file,  including 
all  supplemental  submissions  received 
by  the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.  Washington, 
DC  20210 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or  ^ 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 


the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  25th  day  of 
January,  1996. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  96-1776  Filed  1-30-96;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  96-009] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Sut>committee  on 
Human  Factors;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aeronautics  Advisory  Committee, 
Subcommittee  on  Human  Factors 
meeting. 

DATES:  February  20,  1996,  1:00  p.m.  to 
4:30  p.m.;  February  21,  1996,  8:30  a.m. 
to  4:30  p.m.;  and  February  22,  1996, 
8:30  a.m.  to  11:30  a.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  262,  Room  100,  Moffelt 
Field.  CA  94035-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Shafto.  National 
Aeronautics  and  Space  Administration, 
Ames  Research  Center,  Moffett  Field, 
CA  94035,  415/604-6170. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room 
Agenda  topics  for  meeting  as  follows: 
— National  Perspective:  NASA 

Aeronautics  Overv  iew 
— NASA  Human  Factors  Program 

Overview  &  Response  to  AAC/ARTS 

Recommendations  from  Last  Review 
— National  Plan  for  Civil  Aviation 

Factors  FAA-NASA  Program 

Coordination 
— Human  Factors  Research 

Methodology 
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— Human  Factors  R&T  Base 

— Airframe  Systems  Applications 

— Airspace  Operations  Systems 

Applications 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priority  of  the  key 
participants.  Visitor  will  be  request  to 
sign  a  visitors  register. 

Dated:  January  25. 1996. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
(PR  Doc.  96-1833  Filed  1-30-96;  8:45  am] 
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[Notice  9*-010] 

NASA  Ajvisory  Council  (NAC),  Space 
Seen  e  Advisory  Committee  (SScAC), 

AoehK^r:  National  Aeronautics  and 
Space  Administration. 
ACnOM:  Notice  of  meeting. 

soMMi  RY:  In  accordance  with  the 
retierai  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee. 
DATES:  Monday,  March  4, 1996,  8:30 
a.m.  to  5:00  p.m.;  Tuesday,  March  5. 
1996.  8:30  a.m.  to  5:00  p.m.; 
Wednesday.  March  6,  1996,  8:00  a.m.  to 
12:00  noon. 

AOOftESSES:  Jet  Propulsion  Laboratory, 
Building  180.  Room  101.  4800  Oak 
Grove  Drive.  Pasadena.  CA  91109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Guenter  R.  Rirfgler.  Code  SZ. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0339. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
— Status  of  prior  SScAC 

recommendations 
— Office  of  Space  Science 

Reorganization 
—FY  96  Budget  Update:  FY  97  Budget' 

Request 
— Subcommittee  Business 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  25, 1996. 
Timothy  M.  Suilivan, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  96-1832  Filed  1-30-96;  8:45  am] 
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[Notice  96-008] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  NASA  hereby  gives  notice 
that  Imitec.  Inc.  of  Schenectady.  New 
York  12308,  has  requested  an  exclusive 
license  to  practice  the  inventions 
protected  by  U.S.  Patent  Application 
No.  08/359.752  entitled  "TOUGH. 
SOLUBLE.  AROMATIC. 
THERMOPLASTIC  COPOLYIMIDES." 
for  which  a  U.S.  Patent  was  applied  for 
on  December  16.  1994;  and  U.S.  Patent 
Application  No.  08/144,185  entitled 
"PROCESS  FOR  PREPARING  TOUGH, 
SOLUBLE.  THERMOPLASTIC 
COPOLYIMIDES."  which  was  applied 
for  on  May  18,  1995,  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  Mr. 
George  F.  Helfrich,  Patent  Attorney, 
NASA  Langley  Research  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  April  1.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  F.  Helfrich.  NASA.  Langley 
Research  Center,  Mail  Code  212. 
Hampton,  VA  23681-0001;  telephone 
(804)  864-3521. 

Dated:  January  22. 1996. 
Edward  A.  Frankle. 
General  Counsel. 
[FR  Doc.  96-1834  Filed  1-30-96:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment.  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Pafjerwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 


1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection: 

— DOE/NRC  Fonns  741  &  741A. 

"Nuclear  Material  Transaction 

Report,"  and 

NUREG/BR-0006.  "Instructions  for 

completing  forms  741,  741A,  and 

740M" 
—DOE/NRC  Form  740M,  "Concise 

Note" 

3.  The  form  number,  if  applicable: 
—DOE/NRC  Forms  741  &  741A, 

"Nuclear  Material  Transaction 
Report."  and 
—DOE/NRC  Fonm  740M,  "Concise 
Note" 

4.  How  often  the  collection  is 
required: 

—DOE/NRC  Form  741/741A:  As 
occasioned  by  special  nuclear 
material  or  source  material  transfers, 
receipts,  or  inventory  changes  that 
meet  certain  criteria. 

—DOE/NRC  Form  740M:  When 
specified  in  Facility  Attachments  or 
Transitional  Facility  Attachments,  or 
as  necessary  to  inform  the  U.  S.  or  the 
International  Atomic  Energy  Agency 
(IAEA)  of  any  qualifying  statement  or 
exception  to  any  of  the  data  contained 
in  any  of  the  other  reporting  forms 
required  under  the  US/IAEA 
Safeguards  Agreement 

5.  Who  will  t)e  required  or  asked  to 
report:  Persons  licensed  to  possess 
specified  quantities  of  special  nuclear 
material  or  source  material,  and 
licensees  of  facilities  on  the  U.  S. 
eligible  list  who  have  been  notified  in 
writing  by  the  Commission  that  they  are 
subject  to  10  CFR  part  75. 

6.  An  estimate  of  the  number  of 
responses: 

—DOE/NRC  Form  741/741A:  20,000 
—DOE/NRC  Form  740M:  1,140 
7.  The  estimated  number  of  armual 

respondents: 
—DOE/NRC  Form  741/741A:  1.200 
—DOE/NRC  Form  740M:  38 

8.  An  estimate  of  the  total  number  of 
huuLfs  needed  annually  to  complete  the 
requirement  or  request: 
—DOE/NRC  Form  741/741A:  15.000 
—DOE/NRC  Form  740M:  855 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  and  Agreement 
State  licensees  are  requfred  to  make 
inventory  and  accounting  reports  on 
DOE/NRC  Form  741/741A  for  certain 
source  or  special  nuclear  material 
inventory  changes,  for  transfers  or 
receipts  of  special  nuclear  material,  or 


for  transfer  or  receipt  of  1  kilogram  or 
more  of  source  material.  Licensees 
affected  by  10  CFR  Part  75  and  related 
sections  of  Parts  40.  50.  70,  and  150  are 
required  to  submit  DOE/NRC  Form 
740M  to  inform  the  U.  S.  or  the  IAEA 
of  any  qualifying  statement  or  exception 
to  any  of  the  data  contained  in  any  of 
the  other  reporting  forms  required  under 
the  U.S./I/VEA  Safeguards  Agreement. 
The  use  of  Forms  740M.  741,  and  741  A. 
together  with  NUREG/BR-0006.  the 
instructions  for  completing  the  forms, 
enables  NRC  to  collect,  retrieve,  analyze 
as  necessary,  and  submit  the  data  to 
IAEA  to  fulfill  its  reporting 
responsibilities. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld.  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703^87- 
4608. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  March 
1,  1996.  Troy  Hillier,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0057  &  -0003),  NEOB-10202, 
Office  of  Management  and  Budget, 
Washington.  EX:  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  MD.  this  25th  day  of 
January.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  96-1864  Filed  1-30-96;  8:45  am] 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Notice 
jf  Pending  Submittal  to  the  Orfice  of 
Management  and  Budget  (OMB)  for 

Review  I 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 


request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
.lubiHittal  to  OMB  for  review  or 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  part  CFR  81.  Standard 
Specifications  for  the  Granting  of  Patent 
Licenses. 

2.  Current  OMB  approval  number: 
(3150-0121). 

3.  How  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  once.  Other  reports  are 
submitted  annually  or  as  other  events 
require. 

4.  Who  is  required  or  asked  to  report: 
Applicants  for  and  holders  of  NRC 
licenses  to  NRC  inventions. 

5.  The  number  of  annual  respondents: 
0. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  35  hours,  however,  none  are 
anticipated  during  the  next  three  years. 

7.  Abstract:  10  CFR  part  81  establishes 
the  standard  specifications  for  the 
issuance  of  licenses  to  rights  in 
inventions  covered  by  patents  or  patent 
applications  vested  in  the  United  States, 
as  represented  by  or  in  the  custody  of 
the  Commission  and  other  patents  in 
which  the  Commission  has  legal  rights. 

Submit,  by  April  1.  1996,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L.  Street  NW.  (lower  level). 
Washington,  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
702-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington.  DC  area  can  dial 
FedWorld,  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 


fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorid  help  desk  at  703^87- 
4608. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  Jo  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001.  or  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  MD.,  this  25th  day  of 
January,  1996. 

For  the  Nuclj'ar  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior,  Official  for  Information 
Resources  Management. 
!FR  Doc.  96-1865  Filed  1-30-96;  8:45  ami 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Notice 
of  Pending  Submittal  to  the  Office  of 
Manaoement  and  Budget  (OMB)  for 
Revievv 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Form  483,  "Registration 
Certificate — In  Vitro  Testing  with 
Byproduct  Material  Under  General 
License" 

2.  Current  OMB  approval  number: 
3150-0038 

3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  validated 
copy  of  NRC  Form  483  with  an  assigned 
registration  number.  In  addition,  any 
changes  in  the  information  reported  on 
NRC  Form  483  must  be  reported  in 
writing  to  the  Commission  within  30 
days  after  the  effective  date  of  such 
change. 

4.  Who  is  required  or  asked  to  report: 
Any  physician,  veterinarian  in  the 
practice  of  veterinary  medicine,  clinical 
laboratory  or  hospital  which  desires  a 
general  license  to  receive,  acquire, 
possess,  transfer,  or  use  specified  units 
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of  byproduct  material  in  certain  in  vitro 
clinical  or  latniratory  tests. 

5.  The  number  of  annual  respondents: 
104  NRC  licensees  and  260  Agreement 
State  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  42  hours  or  approximately  7 
minutes  per  NRC  or  Agreement  State 
licensee. 

7.  Abstract:  Section  31.11  of  10  CFR 
establishes  a  general  license  authorizing 
any  physician,  clinical  laboratory, 
veterinarian  in  the  practice  of  veterinary 
medicine,  or  hospital  to  possess  certain 
small  quantities  of  byproduct  material 
for  in  vitro  clinical  or  laboratory  tests 
not  involving  the  internal  or  external 
administration  of  the  byproduct 
material  or  the  radiation  therefrom  to 
human  beings  or  animals.  Possession  of 
byproduct  material  under  10  CFR  31.11 
is  not  authorized  until  the  physician, 
clinical  laboratory,  veterinarian  in  the 
practice  of  veterinary  medicine,  or 
hospital,  has  filed  NRC  Form  483  and 
received  from  the  Commission  a 
validated  copy  of  NRC  Form  483  with 

a  registration  number. 

Submit,  by  April  1.  1996,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW,  (Lower  Level), 
Washington.  DC.  Members  of  the  public 
who  are  in  the  Washington,  DC,  area  can 
access  this  document  via  modem  on  the 
Public  Document  Room  Bulletin  Board 
(NRC's  Advanced  Copy  Document 
Library).  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC,  area  can  dial 
FedWorld.  1-80O-303-9672.  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608. 

Comments  and  questions  may  be 
directed  to  the  NRC  Clearance  Officer, 
Brenda  Jo.  Shelton,  U.S.  Nuclear 


Regulatory  Commission,  T-6  F33, 
Washington,  DC,  20555-0001,  or  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  MD..  this  25th  day  of 
January.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior,  Official  for  Information 
Resources  Management. 
[PR  Doc.  96-1866  Filed  1-30-96;  8:45  ami 
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Consolidated  Edison  Company  of  New 
York,  Inc. 

[Docket  No.  50-3] 

Indian  Point  Unit  No.  1;  Issuance  of 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
authorizing  the  decommissioning  of 
Indian  Point  Unit  No.  1  (IP-1)  that  is 
licensed  to  Consolidated  Edison 
Company  of  New  York,  Inc.  (Con 
Edison).  The  proposed 
Decommissioning  Plan  involves  safe 
storage  (SAFSTOR)  of  IP-1  until  after 
IP-2  is  permanently  shut  down,  at 
which  time  both  units  would  be 
decontaminated  and  dismantled.  The 
staff  has  evaluated  the  proposed 
SAFSTOR  of  IP-1  to  2013,  consistent 
with  the  licensee's  amended 
Decommissioning  Plan.  The  IP-1 
license  is  being  renewed  only  to  October 
14,  2006,  to  be  consistent  with  a  Notice 
of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  which  was  published  in  the 
Federal  Register  on  December  31, 1985 
in  order  to  put  new  Technical 
Specifications  for  the  current  shutdown 
condition  in  place. 

Description  of  Proposed  Action 

IP-1  has  been  shut  down  since 
October  31.  1974,  and  all  spent  fuel  has 
been  removed  from  the  reactor  and 
transferred  to  the  IP-1  spent  fuel  storage 
pools.  Approval  of  the 
Decommissioning  Plan  will  allow  Con 
Edison  to  retain  IP-1  in  a  SAFSTOR 
status  in  accordance  with  an  approved 
Decommissioning  Plan.  SAFSTOR  of 
IP-1  will  allow  continued  use  of  the  site 
for  electric  power  production  by  IP— 2.  A 
significant  portion  of  IP-1  equipment  is 
being  used  to  support  IP-2  operations. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
decommissioning  relative  to  the 


requirements  given  in  10  CFR  Part  51. 
In  the  SAFSTOR  alternative,  IP-1  will 
be  safely  stored  and  subsequently 
decontaminated  to  levels  that  permit 
release  of  the  property  to  unrestricted 
use.  IP-1  data  on  radionuclide 
inventories  for  activation  and 
contamination  shows  that  cobalt-60  is 
the  dominant  gamma-emitting 
radionuclide  and  that  an  initial  378,000 
curies  of  cobalt-60  in  the  reactor  vessel 
and  its  internals  at  reactor  shutdown 
will  decrease  the  2,390  curies  by  2013. 
Data  on  primary  system  contamination 
shows  that  the  inventory  of  cobalt-60 
will  decrease  from  198  curies  in  1988  to 
7  curies  in  2013  and  that  cesium-137 
will  decrease  from  23  curies  to  13  curies 
over  the  same  period  of  time.  Data  on 
auxiliary  systems  contamination  also 
shows  a  decrease  during  the  SAFSTOR 
period.  These  reductions  in 
radioactivity  will  reduce  potential 
exposures  to  personnel  during  final 
dismantling  and  also  may  reduce  waste 
volume  for  disposal. 

Based  upon  its  Environmental 
Assessment,  the  staff  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
decommissioning  and  that  the  proposed 
decommissioning  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  decommissioning  of  IP-1. 

For  further  details  with  respect  to  this 
action,  see:  (1)  the  licensee's  application 
for  authorization  to  decommission  IP-1, 
dated  October  17, 1980,  as  revised 
October  13.  1981;  July  31,  1986;  March 
28,  1988;  August  10. 1989;  March  28 
and  July  17,  1990;  February  5,  April  2, 
July  31,  September  20,  and  October  12. 
1993;  May  13  and  August  11,  1994;  and 
July  19,  1995;  (2)  the  NRC's 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact;  and  (3)  the 
NRC's  Safety  Evaluation.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.  Washington,  DC.  and 
at  the  White  Plains  Public  Library.  100 
Martine  Avenue.  White  Plains,  New 
York. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  96-1870  Filed  1-30-96;  8:45  am) 

mtUNQ  CODE  7S«>-01-P 


Testing  of  Safety- Related  Logic 
Circuits;  Issueo 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  96-01  to  notify  licensees  of 
nuclear  power  reactors  about  problems 
with  testing  of  safety-related  logic 
circuits,  request  that  licensees 
implement  certain  actions,  and  require 
that  all  licensees  submit  a  written 
response.  This  generic  letter  is  available 
in  the  Public  Document  Rooms  under 
accession  number  9601050193. 
DATES:  The  generic  letter  was  issued  on 
January  10,  1996. 
ADDRESSEES:  Not  applicable 
FOR  FURTHER  INFORMATION  CONTACT: 
HukamC.  Garg  at  (:101)  415-2929. 
suPPLEME^r^ABv  information:  None. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  January.  1996. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Crutchfield, 
Director.  Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  96-1871  Filed  1-30-96;  8:45  am] 
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Biweekly  Notice 

Appiicatiuns  and  Amendments  to 
Facility  Operating  Licen.ses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  &x»m  January  5, 
1996,  through  January  19.  1996.  The  last 
biweekly  notice  was  published  on 
January  22.  1996. 


Notice  Of  Consideration  Oflssuance  Of 

Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Sienifli  ant 
Hazards  Ck)nsideration  Dttcnmination, 
,\nd  Opportunity  For  A  Hearing 

rhe  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  signifiaant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  hcense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
exp"§cts  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  hf>  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
1 1545  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 


the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  1,  1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  pubUc 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
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Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-exaunine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  resjiect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  January 
12, 1996 

Description  of  amendment  request: 
Compliance  with  10  CFR  Part  50, 
Appendix  J,  provides  assurance  that  the 
primary  containment,  including  thoM 
systems  and  components  that  penetrate 
the  primary  containment,  do  not  exceed 
the  allowable  leakage  rate  values 
specified  in  the  Technical 
Specifications  and  Bases.  The  allowable 
leakage  rate  is  determined  so  that  the 
leakage  assumed  in  the  safety  analyses 
is  not  exceeded. 

On  February  4.  1992,  the  NRC 
published  a  notice  in  the  Federal 
Register  (57  FR  4166)  discussing  a 
planned  initiative  to  begin  eliminating 
requirements  marginal  to  safety  that 
impose  a  significant  regulatory  burden. 
Appendix  J  to  10  CFR  Part  50,  'Primary 
Containment  Leakage  Testing  for  Water- 


Cooled  Power  Reactors,"  was 
considered  for  this  initiative  and  the 
staff  undertook  a  study  of  possible 
changes  to  this  regulation.  The  study 
examined  the  previous  performance 
history  of  domestic  containments  and 
examined  the  effect  on  risk  of  a  revision 
to  the  requirements  of  Appendix  J.  The 
resuhs  of  this  study  are  reported  in 
NUREG-1493,  "Performance-Based 
Leak-Test  Program." 

Based  on  the  results  of  this  study,  the 
staff  developed  a  performance  based 
approach  to  containment  leakage  rate 
testing.  On  September  12,  1995,  the 
NRC  approved  issuance  of  this  revision 
to  10  CFR  Part  50,  Appendix  J,  which 
was  subsequently  published  in  the 
Federal  Register  on  September  26,  1995,, 
and  became  effective  on  October  26, 
1995.  The  revision  added  Option  B 
"Performance-Based  Requirements"  to 
Appendix  J  to  allow  licensees  to 
voluntarily  replace  the  prescriptive 
testing  requirements  of  Appendix  J  with 
testing  requirements  based  on  both 
overall  and  individual  component 
leakage  rate  performance. 

Regulatory  Guide  1.163, 
"Performance-Based  Containment  Leak 
Test  Program."  was  developed  as  a 
method  acceptable  to  the  staff  for 
implementing  Option  B.  Accordingly, 
the  licensee  has  submitted,  in  its 
application  dated  January  12, 1996, 
proposed  changes  to  the  TS  to 
implement  10  CFR  Part  50,  Appendix  J, 
Option  B,  by  referring  to  Regulatory 
Guide  1.163,  "Performance-Based 
Containment  Leakage-Test  Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

iThe  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evdluated. 

Containment  leak  rate  testing  is  not  an 
initiator  of  any  accident;  the  projxjsed 
change  does  not  affect  reactor  operations  or 
accident  analysis,  and  has  no  significant 
radiological  consequences.  Therefore,  this 
proposed  change  will  not  involve  an  increase 
in  the  probability  or  consequences  of  any 
previously-evaluated  accident. 

2.  The  proposed  change  will  not  create  the 
possibility  of  any  new  accident  not 
previously  evaluated. 

The  propwsed  change  does  not  affect 
normal  plant  opwrations  or  configuration,  nor 
does  it  affect  leak  rate  test  methods.  The  test 
history  at  Catawba  (no  ILRT  (integrated  leak 
rate  test!  failures)  provides  continued 
assurance  of  the  leak  tightness  of  the 
containment  structure. 

3.  There  is  no  significant  reduction  in  a 
margin  of  safety. 


The  proposed  changes  are  based  on  NRC- 
accepted  provisions,  and  maintain  necessary 
levels  of  reliability  of  containment  integrity. 
The  performanced-based  approach  to  leakage 
rate  testing  recognizes  that  historically  good 
results  of  containment  testing  provide 
appropriate  assurance  of  future  containment 
integrity;  this  supports  the  conclusion  that 
the  impact  on  the  health  and  safety  of  the 
public  as  a  result  of  extended  test  intervals 
is  negligible. 

Based  on  the  above,  no  significant  hazards 
consideration  is  created  by  the  proposed 
change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NEC  Project  Director:  Herbert  N. 
Berkow 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
December  27,  1995 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Tables  3.3-11  and  4.3-7  of 
Beaver  Valley  Power  Station  Unit  Nos. 
1  and  2  (BVPS-1  and  BVPS-2) 
Technical  Specification  (TS)  3.3.3.8 
such  that  only  one  valve  position 
indication  system  for  the  power 
operated  relief  valves  and  safety  valves 
is  required  to  be  operable.  The  licensee 
stated  that  the  proposed  amendments 
would  then  be  consistent  with  the 
NRC's  Improved  Standard  Technical 
Specifications,  NUREG-1431,  Revision 
1,  and  with  the  guidance  of  Regulatory 
Guide  1.97,  NUREG-0578,  and  NUREG- 
0737. 

Basis  for  pmnnseH  nn  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  involves 
instrumentation  which  is  redundant  in 
monitoring  the  position  of  valves  and,  as 
such,  does  not  influence  the  potential  for  an 
initiating  event  involving  the  power  operated 


relief  valves  (PORVs)  or  the  safety  valves 
(SVs).  Implementation  of  these  changes  will 
reduce  the  potential  for  chaflenges  to  the 
plant  due  to  a  potential  shutdown  which 
should  not  be  necessary  due  to  the  restrictive 
nature  of  having  unnecessary  redundant 
position  indication  in  the  technical 
specification.  By  deleting  the  Unit  No.  1 
technical  specification  operability 
requirements  for  the  PORV  acoustic 
detectors,  and  by  deleting,  on  both  units,  the 
technical  specification  Ofjerability 
requirements  for  the  SV  temperature  detector 
position  indicators,  the  potential  for 
unnecessary  shutdowns  is  reduced.  When 
inoperable,  the  PORV  acoustic  detectors  and 
the  SV  temperature  detectors  presently 
invoke  an  unnecessary  action  statement  as 
another  fully  qualified  safety-related  position 
indication  system  exists  to  provide 
indication.  The  proposed  change  modifies 
Specification  3.3.3.8  actions  and  surveillance 
requirements,  but  does  not  affect  the  BASES. 

"The  remaining  instrumentation  on  these 
tables  [3.3-11  and  4.3-7]  will  be  unaffected. 
The  remaining  position  indication  systems 
for  the  PORVs  and  SVs  are  fully  qualified 
and  satisfy  regulatory  criteria  for  post 
accident  monitoring  of  valve  position.  These 
changes  do  not  affect  the  ability  to  satisfy 
analysis  assumptions  regarding  operation  of 
the  PORVs  and  SVs.  They  do  not  affect  the 
ability  to  continue  to  meet  the  guidance  of 
Regulatory  Guide  1.97,  the  post  Three  Mile 
Island  criteria  contained  in  NUREG  0578  and 
NUREG  0737,  and  reflect  the  guidance 
provided  in  NUREG  1431,  "Improved 
Standard  Technical  Specifications"  (ISTS). 
Therefore,  we  have  concluded  that  these 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR). 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  will  reduce  the 
potential  to  challenge  safety  systems  due  to 
eliminating  the  potential  for  unnecessary 
plant  shutdowns.  The  proposed  changes  are 
limited  to  PORV  and  SV  position  indication 
and  do  not  involve  any  physical  changes  to 
the  PORVs  or  SVs  or  their  setpoints.  These 
changes  do  not  delete  any  design  basis 
accident  functions  previously  provided  by 
the  PORVs  or  SVs  nor  has  the  probability  of 
inadvertent  opening  been  increased. 
Accordingly,  no  new  single  failure  has  been 
identified  as  a  result  of  these  changes. 
Therefore,  these  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  in  the  UFSAR. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  have  been 
incorporated  to  eliminate  a  degree  of 
equipment  redundancy  and  is  consistent 
,with  the  Improved  Standard  Technical 
Specifications  (ISTS).  The  Unit  No.  1 
specification  presently  requires  operability  of 
both  redundant  PORV  position  indication 
systems  and  the  primary  and  backup  SV 
position  indication  systems.  The  Unit  No.  2 
specification  also  requires  operability  of  the 
primary  and  backup  SV  position  indication 


systems.  These  changes  will  potentially 
eliminate  some  challenges  and  potential 
unnecessary  shutdowns  by  eliminating 
equipment  determined  to  be  no  longer 
necessary.  Only  one  safety-related  position 
indication  system  is  necessary  to  satisfy 
regulatory  criteria;  therefore,  operation  of  the 
plant  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Permsylvania  15001. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  amendment  request: 
December  22, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Duane  Arnold  Energy  Center  (DAEC) 
Technical  Specifications  (TS)  Sections 
3. 7. A  and  4.7. A,  "Primary 
Containment,"  by  deleting  information 
also  contained  in  10  CFR  Part  50, 
Appendix  J,  Option  A  and  incorporating 
references  to  the  Primary  Containment 
Leakage  Rate  Testing  Program.  These 
changes  will  allow  the  use  of  the 
performance  based  option  of 
containment  leak  testing.  The  request 
also  adds  Operability  and  Surveillance 
Requirements  (SRs)  for  the  drywell  air 
lock.  Minor  administrative  changes  are 
also  made.  These  changes  are  consistent 
with  comparable  specifications  in  the 
Improved  Standard  Technical 
Specifications  (ITS),  NUREG-1433.  In 
addition  to  the  licensee's  proposed 
revision  to  the  DAEC  TS,  the  staff  will 
be  executing  administrative  changes  and 
corrections  to  the  TS  Bases,  as 
submitted  in  letters(2)  dated  February 
13,  1995.  Sections  that  will  be  changed 
or  corrected  are  Section  1.2,  Bases; 
Section  2.2,  Bases  Reactor  Coolant 
System  Integrity;  Section  3.2,  Bases; 
Section  3.7.H/4.7.H,  Bases  Containment 
Atmosphere  Dilution;  and  Section  3.7.1/ 
4.7.1,  Bases  Oxygen  Concentration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  ,10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

.  The  proposed  revision  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Information  contained  in  10  CFR  50, 
Appendix  J  was  deleted  and  references  to  the 
Primary  Containment  Leakage  Rate  Testing 
Program  were  added.  These  are 
administrative  changes  to  allow  the  use  of 
performance-based  containment  leakage 
testing  methods.  The  containment  testing 
program  will  conform  with  the  requirements 
of  Option  B  of  10  CFR  Part  50.  Appendix  J 
and  approved  exemptions.  The  p)erformance 
of  the  leakage  tests  themselves  is  not  an  input 
or  consideration  in  any  accident  previously 
evaluated,  thus  the  proposed  change  will  not 
increase  the  probability  of  any  such  accident 
occurring.  The  same  operability  requirements 
remain  for  the  primary  containment, 
therefore  the  consequences  of  an  accident  are 
not  signiFicantly  increased. 

Drywell  air  lock  operability  and 
surveillance  requirements  were  added. 
Actions  for  one  air  lock  door  inoperable  have 
been  added  consistent  with  the  ITS.  In 
addition,  notes  have  been  added  to  allow 
entry  and  exit  to  perform  repairs  of  the  air 
lock  components  and  to  explain  that  the 
previous  overall  leak  test  is  not  invalidated 
by  an  inoperable  door.  This  change 
represents  an  additional  restriction  on  plant 
operation,  since  the  previous  condition  of 
one  air  lock  door  inoperable  did  not  require 
any  actions  to  be  taken.  A  requirement  to 
verify  proper  operation  of  interlock 
mechanism  was  also-added.  This  will  ensure 
that  one  door  is  always  closed  which 
maintains  primary  containment  integrity. 

The  addition  of  these  new  drywell  air  lock 
requirements  provides  more  stringent 
provisions  than  previously  existed  in  the 
(current  Technical  Specifications].  The  more 
stringent  requirements  will  not  result  in 
op)eration  that  will  increase  the  probability  of 
initiating  an  analyzed  event.  If  anything,  the 
new  requirements  may  decrease  the 
probability  or  consequences  of  an  analyzed 
event  by  incorporating  the  more  restrictive 
changes  discussed  above.  These  changes  will 
not  alter  assumptions  relative  to  mitigation  of 
an  accident  or  transient  event.  The  more 
restrictive  requirements  will  not  alter  the 
operation  of  process  variables,  structures, 
systems,  or  components  as  described  in  the 
safety  analyses. 

.The  TS  revision  includes  the  relocation  of 
■  certain  requirements  from  the  current 
technical  specification  (CTS)  to  licensee 
controlled  documents.  CTS  4.7. A. l.e 
contains  a  requirement  to  replace  the  T-ring 
inflatable  seals  for  the  18  inch  purge  valves 
every  four  years.  This  provision  is  not  in  the 
ITS  as  it  is  a  maintenance  issue  and  not  a 
surveillance  for  operability.  CTS  4. 7. A. l.e 
also  contains  a  requirement  to  verify  (during 
Type  C  testing]  that  the  mechanical 
modification  which  limits  the  maximum 
opening  angle  for  the  18  inch  purge  valves 
is  intact.  The  ITS  only  requires  this 
surveillance  if  the  mechanical  modification 
is  not  permanent.  At  DAEC.  the  18  inch 
purge  valves  are  permanently  blocked  to 
restrict  op)ening  to  30°.  These  CTS  provisions 


Wlii  De  relocated  to  piant  pnxjedurBs.  Any 
changes  to  these  relocated  requirements  will 
require  an  evaluation  in  accordance  with  10 
CFR  50.59.  CTS  4.7. A. la  and  4.7.A.l.d 
contain  some  procedural  details  that  are  not 
contained  in  Appendix  J.  These  details  will 
also  be  relocated  to  plant  procedures, 
consistent  with  the  ITS.  Since  any  changes  to 
these  licensee  controlled  documents  will  be 
evaluated  in  accordance  with  10  CFR  50.59, 
no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed. 

The  proposed  revision  does  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  does  it  affect  any  assumptions  or 
conditions  in  the  accident  analysis.  The 
proposed  revision  does  not  degrade  any 
existing  plant  programs,  nor  modify  any 
functions  of  safety  related  systems  or 
accident  mitigation  functions  previously 
credited  at  the  DAEC  The  proposed  changes 
do  not  imptact  initiators  of  analyzed  events. 
They  also  do  not  impact  the  assumed 
mitigation  of  accidents  or  transient  events. 
These  TS  changes  will  not  alter  assumptions 
made  in  the  safety  analysis  and  licensing 
basis. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  revision  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Deleting  information  from  the  TS  which  is 
contained  in  10  CFR  50.  Appendix  )  and 
adding  references  to  the  Primary 
Containment  Leakage  Rate  Testing  Program 
are  purely  administrative  changes  to  allow 
the  use  of  performance-based  containment 
leakage  testing  methcxis.  The  containment 
testing  program  will  conform  with  the 
requirements  of  Option  B  of  10  CFR  Part  50. 
Appendix  ]  and  approved  exemptions.  The 
use  of  Option  B  will  maintain  the 
containment  safety  functions  as  a  barrier  to 
the  release  of  radioactivity  to  the 
environment. 

The  proposed  revision  does  not  make  any 
physical  or  operational  changes  to  existing 
plant  systems  or  comf)onents.  nor  does  it 
alter  any  plant  parameters,  revise  any  safety 
limit  setpoint,  or  provide  any  new  release 
pathways.  The  proposed  revision  does  not 
change  any  transient  responses  assumed  in 
the  Design  Bases  of  the  plant. 

The  proposed  changes  which  relocate 
requirements  to  licensee  controlled 
documents  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  b«  installed)  or  change  the 
methods  governing  nonnal  plant  operation. 
These  changes  will  not  alter  assumptions 
made  in  the  safety  analysis  or  licensing  basis. 

The  proposed  changes  which  add  more 
restrictive  requirements  to  the  CTS  will  not 
alter  the  plant  configuration  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  change  the  methods  governing  normal 
plant  operation.  These  changes  do  impose 
difierent  requirements.  However,  they  are 
consistent  with  assumptions  made  in  the 
safety  analyses. 


Theretore,  the  revisioii  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

3.  The  proposed  revision  will  not 
significantly  reduce  any  margin  of 
safety. 

Deleting  information  from  the  TS  which  is 
contained  in  10  CFR  50.  Appendix  J  and 
adding  references  to  the  Primary 
Containment  Leakage  Rate  Testing  Program 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety.  These  changes  are 
administrative  in  nature  and  either  eliminate 
a  redundant  requirement  or  clarify  the 
applicability  and  acceptability  of  an 
alternative.  NRC  approved,  leak  rate  testing 
provision  within  the  TS.  The  containment 
testing  program  will  conform  to  the 
requirements  of  Option  B  of  10  CFR  Part  50. 
Appendix  J  and  approved  exemptions.  The 
use  of  Option  B  will  maintain  the 
containment  safety  functions  as  a  barrier  to 
the  release  of  radioactivity  to  the 
environment. 

The  proposed  revision  does  not  require  any 
modifications  to  existing  plant  systems  or 
equipment,  safety  limit  settings,  or 
parameters  utilized  in  the  licensing  bases  for 
the  safety  analysis.  The  proposed  revision 
does  not  change  any  safety  analysis  or  any 
accident  mitigation  action  for  which  DAEC 
has  previously  taken  credit.  The  proposed 
changes  do  not  involve  any  technical 
changes:  they  have  no  impact  on  any  safety 
analysis  assumptions.  The  addition  of  new 
requirements  either  increases  or  does  not 
affect  the  margin  of  safety. 

The  proposed  changes  that  relocate 
requirements  from  the  CTS  to  licensee 
controlled  documents  will  not  reduce  a 
margin  of  safety  since  they  have  no  impact 
on  any  safety  analysis  assumptions.  In 
addition,  the  requirements  to  be  relocated 
from  the  CTS  to  the  licensee  controlled 
document  are  unchanged.  Since  any  future 
changes  to  this  licensee  controlled  document 
will  be  evaluated  in  accordance  with  the 
requirements  of  10  CFR  50.59,  no  significant 
reduction  in  a  margin  of  safety  will  be 
allowed. 

The  profxjsed  changes  are  consistent  with 
NUREG-1433,  which  was  approved  by  the 
NRC  Staff.  The  changes  are  also  consistent 
with  NRC  guidance  provided  for  the 
implementation  of  Option  B.  The  change 
controls  for  propMJsed  relocated  details  and 
requirements  are  acceptable.  Therefore, 
revising  the  TS  to  reflect  the  NRC  accepted 
level  of  detail  and  requirements  ensures  that 
there  is  no  reduction  in  a  margin  of  safety. 

Therefore,  the  pmpo.sed  revision  will  not 
significantly  reduce  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids. 
Iowa  52401 
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Attorney  for  licensee:  Jack  Newman, 
Kathleen  H.  Shea,  Morgan,  Lewis.  & 
Bockius.  1800  M  Street,  NW., 
Washington,  DC  20036-5869 

NRC  Project  Director:  Gail  H.  Marcus 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50-^61,  Clinton  Power  Station.  Unit  No. 
1,  DeWitt  County.  Illinois 

Date  of  amendment  request: 
December  14, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specifications  3.3.1.1. 
"Reactor  Protection  System  (RPS) 
Instrumentation,"  and  3.3.6.1,  "Primary 
Containment  and  Drywell  Isolation 
Instrumentation,"  to  eliminate  periodic 
response  time  testing  of  selected  analog 
trip  modules  (ATMs).  This  request  is 
supported  by  analyses  prepared  by  the 
Boiling  Water  Reactor  Owners'  Group 
topical  report  NEDO-32291,  "System 
Analyses  for  Elimination  of  Selected 
Response  Time  Testing  Requirements." 
which  demonstrate  that  other  periodic 
tests  required  by  technical 
specifications,  such  as  channel 
calibrations,  channel  functional  tests 
and  logic  system  functional  tests,  are 
adequate  to  ensure  ATM  response  times 
remain  within  acceptable  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  purpose  of  the  proposed  Technical 
Specification  (TS)  change  is  to  eliminate 
response  time  testing  requirements  for 
selected  analog  trip  modules  (ATMs)  in  the 
Reactor  Protection  System  (RPS)  and  the 
main  steam  isolation  valve  (MSIV)  isolation 
actuation  instrumentation.  The  Boiling  Water 
Reactor  Owners'  Group  (BWROG)  has 
completed  an  evaluation  which  demonstrates 
that  response  time  testing  is  redundant  to  the 
other  TS-required  testing.  These  other  tests, 
in  conjunction  with  actions  taken  in  response 
to  NRC  Bulletin  90-01,  "Loss  of  Fill-Oil  in 
Transmitters  Manufactured  by  Rosemount," 
and  Supplement  1,  are  sufficient  to  identify 
failure  modes  or  degradations  in  instrument 
response  time  and  ensure  operation  of  the 
associated  systems  within  acceptable  limits. 
There  are  no  known  failure  modes  that  can 
be  detected  by  response  time  testing  that 
cannot  also  be  detected  by  other  TS-required 
testing.  This  evaluation  was  documented  in 
NEDO-32291,  "System  Analyses  for 
Elimination  of  Selected  Response  Time 
Testing  Requirements,"  January  1994.  Illinois 
Power  (IP)  has  confirmed  the  applicability  of 
this  evaluation  to  Clinton  Power  Station 
(CPS).  In  addition,  IP  has  completed  the 
actions  identified  in  the  NRC  staffs  safety 
evaluation  of  NEDO-32291. 

Because  of  the  continued  application  of 
other  existing  TS-required  tests  such  as 
channel  calibrations,  channel  checks. 


channel  functional  tests,  and  logic  system 
functional  tests,  the  response  time  of  these 
systems  will  be  maintained  within  the 
acceptance  limits  assumed  in  plant  safety 
analyses  and  required  for  successful 
mitigation  of  an  initiating  event.  The 
proposed  changes  do  not  affect  the  capability 
of  the  associated  systems  to  perform  their 
intended  function  within  their  required 
response  time,  nor  do  the  proposed  changes 
themselves  affect  the  operation  of  any 
equipment.  As  a  result,  IP  has  concluded  that 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  changes  only  apply  to  the 
testing  requirements  for  ATMs  in  the  systems 
identified  above  and  do  not  result  in  any 
physical  change  to  these  or  other  components 
or  their  operation.  As  a  result,  no  new  failure 
modes  are  introduced.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  current  TS-required  respmnse  times 
are  based  on  the  maximum  values  assumed 
in  the  plant  safety  analyses.  These  analyses 
conservatively  establish  the  margin  of  safety. 
As  described  above,  the  proposed  changes  do 
not  affect  the  cap>ability  of  the  associated 
systems  to  p>erform  their  intended  function 
within  the  allowed  response  time  used  as  the 
basis  for  the  plant  safety  analyses.  The 
potential  failure  modes  for  the  components 
within  the  scopie  of  this  request  were 
evaluated  for  impact  on  instrument'response 
time.  This  evaluation  confirmed  that  the 
remaining  TS-required  testing  is  sufficient  to 
identify  failure  modes  or  degradations  in 
instrument  response  times  and  to  ensure  that 
operation  of  the  instrumentation  within  the 
scope  of  this  request  is  within  acceptable 
limits.  As  a  result,  it  has  been  concluded  that 
plant  and  system  response  to  an  initiating 
event  will  remain  in  compliance  with  the 
assumptions  of  the  safety  analysis. 

Further,  although  not  explicitly  evaluated, 
the  proposed  changes  will  provide  an 
improvement  to  plant  safety  and  operation  by 
reducing  the  time  safety  systems  are 
unavailable,  reducing  the  potential  for  safety 
system  actuations,  reducing  plant  shutdown 
risk,  limiting  radiation  exposure  to  plant 
personnel,  and  eliminating  the  diversion  of 
key  personnel  resources  to  conduct 
unnecessary  testing.  Therefore,  IP  has 
concluded  that  this  request  will  result  in  an 
overall  increase  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq..  Schiff.  Hardin  and  Waite.  7200 


Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 
NRC  Project  Director:  Gail  H.  Marcus 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request: 
December  11. 1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  'Technical  Specification  (TS) 
Section  4.7,  Surveillance  Requirements 
for  Primary  Containment  Automatic 
Isolation  Valves.  Specifically,  the 
proposed  amendment  would  delete  TS 
Surveillance  Requirement  4.7.D.4, 
which  requires  replacement  of  the  seat 
seals  for  the  drywell  and  suppression 
chamber  purge  and  vent  valves  every  5 
years. 

Bosjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

An  evaluation  of  the  operational 
performance  of  the  18-inch  purge  and  vent 
valves  has  concluded  that  deletion  of  the 
Monticello  Technical  Specification 
surveillance  requirement  4.7.D.4  will  have  no 
adverse  impact  on  the  seat  leakage 
performance  of  these  primary  containment 
isolation  valves,  no  adverse  impact  on  the 
testing  performed  in  accordance  with  10  CFR 
50,  Ap{)endix  J,  and  thus  no  adverse  impact 
on  the  containment  isolation  function  of 
these  primary  containment  isolation  valves. 
The  material  of  which  the  T-shaped 
elastomer  seat  is  comprised  of  has  been 
found  to  withstand  normal  and  accident 
thermal  exposures  for  the  design  life  of  the 
plant  based  on  a  thermal  aging  analysis. 
Radiation  effects  will  not  have  an  adverse 
impact  on  the  elastomer  seal  material. 
Therefore,  this  amendment  will  not  cause  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  for  the  Monticello  plant. 

The  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  prop>osed  change  to  the  Technical 
Specifications  for  the  Primary  Containment 
Purge  and  Vent  valves  does  not  alter  the 
function  of  these  components  or  their 
interrelationships  with  other  systems. 
Therefore,  this^mendment  will  not  create 
the  pKJSsibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

The  proposed  amendment  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  operating  experience  of  these  valves 
has  demonstrated  that  the  testing  performed 
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in  accordance  with  10  CfK  50.  Appendix  j, 
provides  a  high  level  of  confidence  in  the 
ability  of  these  valves  to  perfoiro  their  safety 
function  with  respect  to  valve  leak  tightness. 
The  proposed  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW. 
Washington.  DC  20037 

NFSC  Project  Director  John  N.  Hannon 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
December  27.  1995 

Description  of  amendment  requests: 
The  amendments  would  revise  the 
combined  Technical  Specifications  (TS) 
3/4.6.1.1.  "Containment  Integrity;"  3/ 

4.6.1.2.  "Containment  Leakage;"  3/ 

4.6.1.3.  "Containment  Air  Locks;"  3/ 
4.6.1.6.  "Containment  Structural 
Integrity;"  3/4.6.3.  "Containment 
Isolation  Valves;"  and  their  associated 
Bases;  and  would  add  TS  6.8.4. j, 
"Containment  Leakage  Rate  Testing 
Program."  to  implement  the 
performance-based  leakage  rate  testing 
program,  as  permitted  by  10  CFR  Part 
50,  Appendix  J.  These  changes  will 
support  the  implementation  of  the 
performance-based  testing  of  Option  B 
to  Appendix  J  for  Types  A.  B.  and  C 
containment  leakage  rate  testing  and  the 
appropriate  rescheduling  of  testing.  The 
amendment  changes  the  TS  to 
implement  10  CFR  Part  50,  Appendix  J, 
Option  B.  by  referring  to  Regulatory 
Guide  1.163.  "Performance-Based 
Containment  Leakage  Test  Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  pro()osed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Technical 
Specification  (TS)  3/4.6.1.1.  3/4.6.1.2.  3/ 


4.b.l.J.  J/4.b.  I.b,  J/4.b.  J,  and  the  addition  of 
6.8.4  j..  to  implement  the  performance-based 
Containment  Leakage  Rate  Testing  Program 
have  no  effect  on  plant  operation.  The 
proposed  changes  only  provide  mechanisms 
within  the  T.S  for  implementing  a 
performance-based  methodology  for 
determining  the  frequency  of  leak  rate  testing 
that  has  been  approved  by  the  (x>mmission. 
The  test  type  and  test  method  used  for  testing 
would  not  be  changed.  The  test  acceptance 
criteria  would  not  be  changed,  and 
containment  leakage  will  continue  to  be 
maintained  within  the  required  limits. 

Directly  referencing  the  Containment 
Leakage  Rate  Testing  Program  for 
containment  lU^T  (integrated  leak  rate 
testing]  and  LLRT  (local  leak  rate  testl 
requirements  does  not  involve  any 
modification  to  plant  equipment  or  affect  the 
operation  or  design  basis  of  the  containment. 
Leakage  rate  testing  is  not  a  precursor  to  or 
an  initiating  event  for  any  accident. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  only  allow  for  the 
implementation  of  10  CFR  50,  Appendix  J, 
Option  B,  testing  frequencies  and  do  not 
involve  any  modifications  to  any  plant 
equipment  or  affect  the  operation  or  design 
basis  of  the  containment.  The  proposed 
changes  do  not  affect  the  respmnse  of  the 
containment  during  a  design  basis  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  [x>ssibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  signiRcant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affect  or 
change  a  Safety  Limit  or  affect  plant 
operations.  The  changes  only  implement  the 
allowed  10  CFR  50,  .Appendix  J,  Option  B 
testing  frequencies  that  have  been 
determined  by  the  Commission  not  to 
involve  a  safety  concern.  The  testing  method, 
acceptance  criteria,  and  basis  for  testing  are 
not  changed  and  still  provide  assurance  that 
the  containment  will  provide  its  intended 
function. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo.  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 


Company.  P.O.  Box  7442.  San 
Francisco,  California  94120 

NRC  Project  Director  William  H. 
Bateman 

Saxton  Nuclear  Experimental 
Corporation  (SNF.C),  Docket  No.  50- 
146,  Saxton  Nuclear  Experimental 
Facility  (SNEF).  Bedford  County, 
Pennsylvania 

Date  of  amendment  request: 
November  21.  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  license  and  technical 
specifications  to  add  GPU  Nuclear 
Corporation  (GPUN)  as  a  licensee  for  the 
SNEF  along  with  SNEC  and  would 
transfer  horn  SNEC  to  GPUN  all 
management-related  responsibilities  for 
the  SNEF.  Responsibility  for  safely 
maintaining  the  containment  vessel  and 
performing  characterization  activities 
would  change  from  SNEC  to  GPUN. 
Technical  specification  organizational 
positions  would  be  changed  from  SNEC 
titles  to  GPUN  titles.  GPUN  would  take 
responsibility  from  SNEC  for 
administration  of  all  SNEF  functions, 
for  radiation  safety  activities,  and  for 
providing  on-site  management  and 
continuing  oversight  of  production 
activities.  The  appointment  of  members 
to  the  Saxton  Radiation  Safety 
Committee  and  the  reporting  of  the 
Committee  would  change  from  the 
SNEC  President  to  the  GPUN  Vice 
President  of  the  Nuclear  Services 
Division.  The  GPUN  President  would 
have  the  authority  to  request  audits  and 
would  receive  audit  reports  instead  of 
the  SNEC  President.  Procedure  control 
methodology  and  the  administrative 
procedure  for  procedures  would  be 
changed  from  SNEC  procedures  to 
GPUN  procedures.  The  responsibility 
for  records  retention  and  reporting 
would  change  from  SNEC  to  GPUN.  The 
organization  chart  for  the  facility  would 
be  changed  to  reflect  the  addition  of 
GPUN  as  a  licensee. 

Basis  for  proposed  no  significant 
Hazards  Consideration  Determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
a  significant  hazards  considerations 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Because  the  proposed  changes  are 
administrative  in  nature  they  would  have  no 
effect  on  the  likelihood  or  impact  on  the 
potential  accidents  of  fire,  flood  or 
radiological  hazard. 


UMI 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Because  the  proposed  changes  are 
administrative  in  nature  they  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Because  the  proposed  changes  are 
administrative  in  nature  thpy  would  not 
involve  any  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and.  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Saxton  Community  Library, 
911  Church  Street,  Saxton, 
Pennsylvania  16678  Attorney  for  the 
Licensee:  Ernest  L.  Blake.  Jr.,  Esquire. 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  KW.,  Washington,  EX: 
20037 

NRC  Project  Director  Seymour  H. 
Weiss 

Tennessee  Valley  Author  itw  Dot  kpt 
Nos.  50-327  and  50-:) ..'a.  Sequovah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  January 
4, 1996  (TS  95-22) 

Description  of  amendment  request: 
The  proposed  change  would  extend  the 
functional  testing  interval  for  the 
following  isolation  radiation  monitor 
instruments  from  monthly  to  quarterly: 
(1)  Engineered  Safety  Feature  Actuation 
System  Instrumentation  Surveillance 
Requirements  Table  4.3-2,  Item  3.c.3, 
Containment  Purge  Air  Exhaust  Monitor 
Radioactivity-High;  (2)  Radiation 
Monitoring  fristrumentation 
Surveillance  Requirements  Table  4.3-3, 
Item  l.a,  Fuel  Storage  Pool  Area 
Radiation  Monitor;  (3)  Table  4.3-3,  Item 
2.a,  Containment  Purge  Air  Exhaust;  (4) 
Table  4.3-3,  Item  2.b.i,  Containment 
Gaseous  Activity  RCS  Leakage 
Detection;  (5)  Table  4.3-3,  Item  2.b.ii, 
Containment  Particulate  Activity  RCS 
Leakage  Detection;  and  (6)  Table  4.3-3, 
Item  2.C,  Control  Room  Isolation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  t)ased  on  criteria 


established  in  10  c1''R  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Review  of  the  past  history  for  the  affected 
and  similar  radiation  monitors  revealed  that 
extending  the  functional  testing  interval  for 
these  monitors  will  not  adversely  affect 
system  operability  and  will  effectively 
increase  system  availability.  These  radiation 
monitors  are  not  accident  initiating 
equipment,  thus  increasing  the  surveillance 
interval  on  these  monitors  will  not  affect  the 
probability  of  any  accident,  previously 
evaluated.  Based  on  the  above  statements,  it 
is  concluded  that  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

No  new  type  of  accident  or  malfunction 
will  be  created  since  the  radiation  monitors 
are  not  accident  initiating  equipment.  The 
proposed  change  merely  increases  the 
functional  testing  interval  for  the  affected 
radiation  monitors,  and  does  not  change  the 
method  and  manner  of  plant  operation.  The 
safety  design  bases  in  the  Updated  Final 
Safety  Analysis  Report  have  not  been  altered. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  nfJt  change  the 
plant  configuration  in  a  way  that  introduces 
a  new  potential  hazard  to  the  plant  and  do 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  proposed  changes  do 
not  affect  applicable  safety  analysis 
acceptance  criteria  and  will  not  affect  system 
operating  conditions.  Additionally,  plant 
operating  experience  with  similar  monitors 
has  shown  that  there  has  not  been  additional 
failures  due  to  the  quarterly  testing 
frequency.  Thus,  it  is  concluded  that  the 
margin  of  safety  is  not  reduced. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  IIH. 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Wolf  Creek  Nuclear  Operating 
Corporation   Docket  No.  50-482,  Wolf 
Creek  Cjenirating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
November  22,  1995 


Description  of  amendment  request: 
The  proposed  amendment  replaces  the 
requirements  associated  with  the  boron 
dilution  mitigation  system  (BDMS)  in 
the  Wolf  Creek  Generating  Station 
Technical  Specifications  with  alarms, 
indicators,  procedures,  and  controls  to 
assure  proper  resolution  of  potential 
inadvertent  boron  dilution  events. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  only  event  potentially  impacted  by  the 
proposed  change  is  the  inadvertent  boron 
dilution  event.  The  discussion  of  the 
probability  and  consequences  of  an 
inadvertent  boron  dilution  event  at  WCGS  is 
provided  in  USAR  (Updated  Safety  Analysis 
Report]  Section  15.4.6.  Primarily,  the 
proposed  changes  revise  the  method  of 
detecting  and  mitigating  the  event.  The  only 
aspect  of  the  changes  that  impactls]  the 
{xitential  causes  of  an  inadvertent  boron 
dilution  event  is  the  increased  requirement  to 
isolate  potential  dilution  sources  in  Modes  3, 
4  and  5.  As  a  result,  the  overall  probability 
of  the  event  is  slightly  decreased. 

The  alternate  methods  to  detect  and 
mitigate  this  event  achieve  the  same  basic 
goal  as  the  current  BDMS;  to  prevent  a  return 
to  critical  during  an  inadvertent  dilution 
event.  The  proposed  changes  to  the  BDMS 
will  result  in  an  improved  system  that  will 
provide  an  improved  response  to  the 
inadvertent  boron  dilution  event,  and  that 
will  prevent  a  return  to  critical.  Thus,  it  can 
be  concluded  that  the  proposed  change  will 
not  significantly  increase  the  consequences 
of  a  postulated  inadvertent  boron  dilution 
event. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  revisions  to  plant  procedural 
requirements  to  either  opierate  a  reactor 
coolant  pump  or  to  isolate/control  potential 
dilution  sources  does  [sic]  not  create  the 
potential  for  a  new  or  different  kind  of 
accident  because  these  new  requirements  are 
configurations  which  have  always  been 
allowed.  Similarly,  the  new  normal  piosition 
for  the  letdown  divert  valve  does  not  create 
a  new  or  different  accident  because  the  new 
normal  position  has  always  been  an  allowed 
position.  The  other  procedural  changes  only 
increase  the  plant  operators'  awareness  of 
potential  boron  dilution  problems  or  provide 
the  steps  needed  td  ."espond  to  available 
indications  and  alarms  to  mitigate  the 
potential  event.  As  a  result,  these  procedural 
changes  do  not  create  the  piossibility  of  a  new 
or  different  kind  of  accident. 

The  proposed  changes  also  include 
addition  of  new  redundant  VCT  high  level 
alanns  and  a  new  alarm  indicating  that  the 
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letdown  divert  valve  is  not  in  the  "VCT" 
position.  Because  the  alarms  are  passive,  they 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  design  criterion  and  margin  of  safety 
for  the  current  BDMS  is  that  the  dilution 
event  is  terminated  prior  to  the  loss  of  all 
shutdown  margin.  The  same  criterion  will  be 
met  following  the  implementation  of  the 
proposed  changes.  Therefore,  there  is  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consi3eration. 

Local  Public  Document  Room 
locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman.  Potts  and  Trowbridge. 
2300  N  Street.  N.W..  Washington.  D.C. 
20037 

NRC  Project  Director  William  H. 
Bateman 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
EJecember  20.  1995 

Description  of  amendment  request: 
This  amendment  request  proposes  to 
revise  Technical  Specification  3/4.6.1.1. 
"Containment  Integrity,"  and  3/4.6.1.3, 
"Containment  Air  Locks."  and  to  add 
Technical  Specification  6.8. 4i, 
"Containment  Leakage  Rate  Testing 
Program.  '  to  implement  the  new 
performance-based  leakage  rate  testing 
program  as  permitted  by  10  CFR  50, 
Appendix  J.  Also.  Technical 
Specification  1.7e.  "Containment 
Integrity,"  would  be  revised  to  reference 
Technical  Specification  4. 6.1. I.e.  These 
proposed  changes  will  implement  the 
performance-based  testing  of  Option  B 
to  Appendix  J.  for  Type  A.  B.  and  C 
containment  leak  testing  by  referring  to 
Regulatory  Guide  1.163,  "Performance- 
Based  Containment  Leakage-Test 
Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Technical 
Specifications  3/4.6.1.1  and  3/4.6.1.3,  and 
the  addition  of  Technical  Specification  6.8.4i 
to  implement  the  new  performance  liased 
Contairmient  L,eakage  Rate  Testing  Program, 
have  no  effect  on  plant  operation.  The 
proposed  changes  only  provide  mechanisms 
within  the  technica4  specifications  for 
implementing  a  performance-based 
methodology,  for  determining  the  frequency 
of  leak  rate  testing,  which  has  been  approved 
by  the  NRC.  The  test  type  and  test  method 
used  for  testing  would  not  be  changed.  The 
lest  acceptance  criteria  would  not  be 
changed,  and  containment  leakage  will 
continue  to  he  maintained  within  the 
required  limits. 

Directly  referencing  the  Containment 
Leakage  Rate  Testing  Program  for 
containment  integrated  leak  rate  test  and 
local  leak  rate  test  requirements  does  not 
involve  any  modification  to  plant  equipment 
or  affect  the  operation  or  design  basis  of  the 
containment.  Leakage  rate  testing  is  not  a 
precursor  to  or  an  initiating  event  for  any 
accident. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed^changes  only  allow  for 
implementation  of  10  CFR  50,  Appendix  J. 
Option  B,  testing  frequencies  and  do  not 
involve  any  modifications  to  any  plant 
equipment  or  affect  the  operation  or  design 
Ijasis  of  the  containment.  The  proposed 
changes  do  not  affect  the  response  of  the 
containment  during  a  design  Iwsis  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  affect  or 
change  a  Safety  Limit,  any  limiting  condition 
for  operation  or  affect  plant  operations.  The 
changes  only  implement  the  allowed  Option 
B  testing  frequencies  that  have  l>een 
determined  by  the  NRC  not  to  involve  a 
safety  concern.  The  testing  method, 
acceptance  criteria,  and  teases  are  not 
changed  and  still  provide  assurance  that  the 
containment  will  provide  its  intended 
funciiuii. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Ubrary.  1200 


Commercial  Street,  ■Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington,  D.C. 
20037 

NRC  Project  Director  William  H. 
Bateman 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22,  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
November  14,  1995,sas  supplemented 
January  4.  1996. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  incorporate  10  CFR 
Part  50,  Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors,"  Option  B. 
Technical  Specification  changes  for  the 
LaSalle  facility  will  be  addressed  under 
separate  correspondence. 

Date  of  issuance:  January  11.  1996 

Effective  date:  January  11,  1996 

Amendment  Nos.:  148,  142,  169,  and 
165 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register;  December  7,  1995  (60  FR 
62896).  The  January  4,  1996, 
supplement  provided  a  specific 
implementation  date  for  the  requested 
amenement.  This  information  was 
within  the  scope  of  the  original 
application  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  11, 1996.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Pulflic  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris.  Illinois  60450;  for  Quad 
Cities.  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
November  14,  1995 

Brief  description  of  amendment:  The 
amendment  revises  the  Haddam  Neck 
Technical  Specifications  (TS)  to  provide 
an  one-time  exception  to  TS  3.9.12,  " 
Fuel  Building  Storage  Air  Cleanup 
System,"  to  allow  the  fuel  storage 
building  air  cleanup  system  to  be 
inoperable  for  a  limited  duration  during 
intervals  in  which  new  fuel  rack 
modules  will  be  moved  into  and  old 
fuel  rack  modules  will  be  moved  out  of 
the  fuel  storage  building. 


Date  of  Issuance:  ]anuary  17,  1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  187 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  1995  (60  FR 
58688)  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  17,  1996  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
/ocat/on;  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457. 

Consumers  Power  Company,  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan  Date  of 
application  for  amendment:  November 
8.  1995,  as  supplemented  November  17, 
1995 

Brief  description  of  amendment:  The 
amendment  removes  the  prescriptive 
Type  A  containment  leakage  test  rate 
frequency  of  40  plus  or  minus  10 
months  and  adds  preference  to  perform 
containment  leakage  rate  tests  in 
accordance  with  the  criteria  specified  in 
Appendix  J  of  10  CFR  Part  50  as 
modified  by  approved  exemptions.  In 
addition,  the  amendment  revises  the  test 
pressure  for  Type  B  and  C  testing  to 
correct  a  typographical  error. 

Date  of  issuance:  January  16.  1996 

Effective  date:  January  16,  1996 

Amendment  No.:  117 

Facility  Operating  License  No.  DPR-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  6, 1995  (60  FR 
62489)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  16, 1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Duke  Power  Company,  Docket  Nos.  50- 

3fi'i  and  "0-370,  McGuire  Nuclear 

St,itu)p,.  I  p.its  1  and  2,  Mecklenbui^ 
(  oiuitv ,  \nf  th  Carolina 

Date  of  application  for  amendments: 
March  29,  1995,  as  supplemented  by 
letters  dated  September  18  and 
November  16,  1995 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  requirements  for  the  Low 
Temperature  Overpressure  Protection 
system  and  update  the  heatup  and 
cooldown  curves  for  both  units. 


Date  of  issuance:  January  11, 1996 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days 

Amendment  Nos.:  Unit  1  - 162;  Unit 
2-  144 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications.  Date  of  initial 
notice  in  Federal  Register:  September 
27,  1995  (60  FR  49933)  The  September 
18  and  November  16,  1995,  letters 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  March  29, 
1995,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  11,  1996.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
December  2,  1994 

Brief  description  of  amendments:  The 
amendments  replace  Appendix  B, 
"Environmental  Technical 
Specifications,"  with  an  Environmental 
Protection  Plan  (Nonradiological)  and 
revise  the  Operating  Licenses  to  refiect 
these  changes. 

Date  of  issuance:  December  19, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  Unit  1  -  199  -  Unit 
2-140 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5.  Amendments  revised  the 
Technical  Specifications  and  Operating 
Licenses. 

Date  of  initial  notice  in  Federal 
Register:  January  4,  1995  (60  FR  502) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  19. 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 
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Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia.  Docket  Nos.  50-424  and  50- 
42'  Vogtle  Electric  Generating  Plant, 
1  iiits  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
March  17,  1995,  as  supplemented  by 
letter  dated  July  6,  1995 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.9.4,  Containment 
Building  Penetrations,  to  allow  the 
personnel  airlock  to  be  open  during  core 
alterations  or  movement  of  irradiated 
fuel  within  the  containment. 

Date  of  issuance:  November  30,  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  92  and  70 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  5.  1995  (60  FR  35077)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  November  30.  1995. 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Burke  County  Library.  412 
Fourth  Street.  Waynesboro,  Georgia 
10830 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc..  Docket  No. 
50-458.  River  Bend  Station,  Unit  1. 
West  Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  August 
17,  1995,  as  supplemented  by  letters 
dated  November  22.  and  December  18. 
20,  and  27,  1995 

Brief  description  of  amendment:  The 
amendment  revised  the  primary 
containment  air  lock  technical 
specifications  to  allow  the  air  locks  to 
be  open  in  Mode  5  (refueling)  during 
core  alterations  except  for  movement  of 
recently  irradiated  fuel.  All  other 
provisions  of  the  August  17,  1995, 
requests  are  defered. 

Date  of  issuance:  January  11,  1996 

Effective  date:  January  11.  1996 

Amendment  No.:  85 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  13,  1995  (60  FR 
47619)  The  additional  information 
contained  in  the  supplemental  letters 
dated  November  22,  and  December  18, 
20,  and  27,  1995,  was  clarifying  in 
nature  and  thus,  within  the  scope  of  the 
initial  notice  and  did  not  affect  the 


UMI 


staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  Janaury  11,  1996.  No 
significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Gulf  States  Utilities  Company.  Cajun 
Electric  Power  (Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
November  20,  1995 

Brief  description  of  amendment:  The 
proposed  amendment  revised  the 
technical  specifications  to  eliminate  the 
response  time  testing  requirements  for 
selected  Reactor  Protection  System 
Instrumentation. 

Date  of  issuance:  January  11, 1996 

Effective  date:  January  11, 1996 

Amendment  No.:  86 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  raised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  6,  1995  (60  FR 
62492)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Janaury  11, 1996.  No  significant  hazards 
consideration  comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department.  Louisiana  State  University. 
Baton  Rouge.  LA  70803 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
May  25.  1995  (AEP:NRC:1071T) 

Brief  description  of  amendments:  The 
amendments  incorporate  a  cycle-  and 
bumup-dependent  peaking  factor 
penalty  in  the  Core  Operating  Limits 
Report  and  add  an  appropriate  reference 
to  the  COLR  and  update  the  topical 
report  reference  in  the  1  echnical 
Specifications. 

Date  of  issuance:  January  4,  1996 

Effective  date:  January  4.  1996.  with 
full  implementation  within  45  days 

Amendment  Nos.:  Unit  1.  206.  Unit  2, 
190 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 


January  4, 1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245.  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
October  3.  1995 

Brief  description  of  amendment:  The 
amendment  removes  the  Limiting 
Condition  for  Operation  (LCO)  and 
Surveillance  Requirements  for  the  loss- 
of-normal  power  (LNP)  trip  function 
from  Tables  3.2.2  and  4.2.1  and  inserts 
new  LCO  3.2.F  and  Surveillance 
Requirement  4.2.F.  In  addition,  the 
amendment  adds  a  new  table  to  specify 
the  required  LNP  instrumentation  for 
each  bus,  updates  the  Table  of  Contents, 
makes  some  editorial  changes,  and 
revises  the  associated  Bases  section. 

Date  of  issuance:  January  17,  1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  92 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  4,  1995  (60  FR 
62111)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  evaluation  dated 
January  17,  1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  11,  1995,  as  supplemented 
November  15,  1995. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specification  Sections  3.4.8  and  3.9.9, 
Tables  2.2-1.  3.3-3,  3.3-5  and  3.3-8. 
and  Bases  Sections  3/4.2.1.  3/4.4.8  and 
3/4.11.2.1.  These  changes  combine 
several  different  administrative  changes 
which  will  correct  typographical  errors, 
provide  clarifications,  or  make  editorial 
changes. 

Date  of  issuance:  January  17, 1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  194 


Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  11.  1995  (60  FR 
52933)  The  November  15,  1995,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  17,  1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Northeast  Nuclear  Energy  Lonipany,  el 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  29,  1995,  as  supplemented 
November  9,  1995. 

Brief  description  of  amendment:  The 
amendment  provides  three  changes  to 
the  Technical  Specifications  (TS) 
relating  to  the  pressurizer  safety  valves 
(PSV)  and  the  main  .steam  safety  valves 
(MSSV). 

The  first  change  is  to  TS  3.4.2.1  and 
3.4.2.2  and  involves  relaxing  the  as- 
found  setpoint  tolerance  for  the 
pressurizer  safety  valves  (PSVs)  and  the 
main  steam  safety  valves  (MSSVs)  from 
the  current  value  of  plus  or  minus  1% 
to  plus  or  minus  3%.  Table  4.7-1  is  also 
modified  to  correct  the  as-found 
tolerance  for  the  MSSV  from  plus  or 
minus  1%  to  plus  or  minus  3%.  Notes 
are  added  to  TS  3.4.2.2  and  Table  4.7- 
1  which  specify  that  the  lift  setting 
should  be  determined  at  nominal 
operating  conditions  and  should  be  set 
at  plus  or  minus  1%  of  the  lift  setting. 

For  the  second  change,  Surveillance 
Requirement  4.7.1.1  and  Table  4.7-1  are 
modified  to  eliminate  the  need  to  verify 
the  orifice  size  of  each  MSSV. 

The  third  change  modifies  the 
statement  for  TS  3.7.1.1  so  that  if  a 
MSSV  is  inoperable  and  compensating 
action  cannot  be  taken,  the  plant  must 
be  brought  to  hot  shutdown  (Mode  4) 
within  12  hours  instead  of  cold 
shutdown  (Mode  5)  in  30  hours. 

Date  of  issuance:  January  18,  1996 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  195 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  25.  1995  (60  FR 


54723)  The  November  9,  1995,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  18,  1996.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmarva 
Powpr  and  Light  Company,  and 
Ailantir  Citv  Electric  Company,  Docket 
\os  -^n  2--  id  50-278,  Peach  Bottom 
.\lumic  i\jHci  station.  Unit  Nos.  2  and 
3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
November  30,  1995 

Brief  description  of  amendments:  The 
amendments  change  the  technical 
specification  requirements  for  control 
rod  drive  scram  accumulator  and 
charging  water  header  minimum 
pressure. 

Date  of  issuance:  January  11,  1996 

Effective  date:  Unit  2,  as  of  date  of 
issuance,  to  be  implemented 
concurrently  with  Amendment  210, 
issued  August  30,  1995;  Unit  3,  as  of 
date  of  issuance,  to  be  implemented 
concurrently  with  Amendment  214, 
issued  August  30, 1995. 

Amendments  Nos.:  211  and  216 

Facility  Operating  License  Nos.  DPR- 
44  and  DFR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  8,  1995  (60  FR 
63073)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  11,  1996  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Rnx  IfiOl, 
Harrisburg,  Pennsylvania  17105. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmarva 
F'nwi-r  and  Light  Company,  and 
Atlantit  (  it%  FI(H:tric  Company,  Docket 
Nos.  50-277  .itui  50-278,  Peach  Bottom 
Atomic.  Power  Si.iiiun,  Unit  Nos.  2  and 
3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
November  21,  1995 

Brief  description  of  amendments:  The 
amendments  change  the  test  pressure 
requirements  for  the  high  pressure 


coolant  injection  system  and  the  reactor 
core  isolation  cooling  system 
surveillance  tests.  The  amendments  also 
change  Section  5.5.7  of  the  technical 
specifications  to  eliminate  reference  to  a 
section  which  was  previously 
eliminated. 
Date  of  issuance:  January  11,  1996 
Effective  date:  As  of  date  of  issuance. 
Amendments  Nos.:  212  and  217 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  5,  1995  (60  FR 
62271)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  11,  1996  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company  Delmarva 
Power  and  Light  Company,  and 
Atlantic  Cify  Electric  Company,  Docket 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3,  York  Counfy,  Pennsylvania 

Date  of  application  for  amendments: 
December  19,  1995 

Brief  description  of  amendments: 
These  amendments  change  the 
ventilation  filter  test  program  bypass 
and  penetration  leakage  test  acceptance 
criteria  from  less  than  0.05  percent  to 
less  than  1.0  percent.  The  change 
corrects  an  administrative  error  that 
occurred  during  the  development  of  the 
Peach  Bottom  Improved  Technical 
Specifications  which  were  issued  as 
Axnendments  210  and  214  to  the  Peach 
Bottom  licenses  on  August  30, 1995. 
Date  of  issuance:  January  16,  1996 
Effective  date:  Unit  2,  effective  as  of 
date  of  issuance,  to  be  implemented 
concurrently  with  Amendment  210, 
issued  August  30, 1995;  Unit  3,  effective 
as  of  date  of  issuance,  to  be 
implemented  concurrently  with 
Amendment  214,  issued  August  30, 
1995. 
Amendments  Nos.:  213  and  218 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (60  FR  66997, 
December  27, 1995).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
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consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  Janueiry  26.  1996, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendments. 
finding  of  exigent  circumstances,  and 
final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  January  16. 
1996 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSfrORY)  Education 
Building,  Wahiut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission 
stpven  A.  Varga, 

rector,  Division  of  Reactor  Projects  -  I/U, 
■   "ice  of  Nuclear  Reactor  Regulation. 
{Doc.  96-1683  Filed  1-30-96;  8:45  am) 
BiLLiNQ  COM  nta-ty-f 


Oran  Regulatory  Guide;  Issuance, 

A  V -II i anility 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  planned  for  its  Regulatory  Guide 
Series.  This  series  has  been  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  a  proposed 
Revision  1  to  Regulatory  Guide  5.15. 
and  it  is  temporarily  identified  as  DG- 
5005,  "Tamper-Indicating  Seals  for  the 
Protection  and  Control  of  Special 
Nuclear  Material."  The  guide  will  be  in 
Divisiuii  5,  "Malwiials  anu  Piant 
Protection."  This  regulatory  guide  is 
being  revised  to  describe  features  of 
security  seal  systems  and  types  of  seals 
that  are  acceptable  to  the  NRC  staff  for 
lamper-safing  containers  of  special 
nuclear  material. 

This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 


accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC.  Comments  will  be  most  helpful  if 
received  by  April  12.  1996. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide. 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  Iwing  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld.  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorld  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  data  bases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS. 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  usin^  703- 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 


NRC  from  FedWorld 's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload  , 
files  (comments).  If  you  contact 
FedWorld  using  FTP.  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  ^  list _ 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web.  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
(301)415-5780;  e-mail  AXD3@nrc.gov. 
For  more  information  on  this  draft 
regulatory  guide,  contact  S.D.  Frattali  at 
the  NRC,  telephone  (301)415-6261;  e- 
mail  SDF@nrc.gov. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  (which 
may  be  reproduced)  or  for  placement  on 
an  automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section;  or  by  fax  at  (301)415- 
2260.  Telephone  requests  cannot  be 
accommodated.  Regulator}'  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  A.  Costanzi, 

Deputy  Director,  Division  of  Regulatory 
Applications.  Office  of  Nuclear  Regulatory 
Research. 
[FR  Doc.  96-1878  Filed  1-30-96;  8:45  am] 
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[Docket  NOS.STN  50^54,  STN  50 -i55   Stn 
50-456  AND  STN  50-457] 

Commonwealth  Edison  Co.; 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operatng 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Heanng 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37. 
NPF-66,  NPF-72.  and  NPF-77,  issued 
to  Commonwealth  Edison  Company  for 
operation  of  Byron  Station,  Units  1  and 
2,  located  in  C^le  County,  Illinois  and 
Braidwood  Station,  Units  1  and  2, 
located  in  Will  County,  Illinois. 

The  proposed  amendments  would 
remove  certain  technical  specification 
requirements  that  are  applicable  when 
one  of  the  two  source  range  detectors  is 
inoperable  greater  than  48  hours.  The 
affected  requirements  are:  suspension  of 
all  operation  activates  involving 
positive  reactivity  changes  and  verifying 
valves  CV-lllB,  CV-8428.  CV-8441. 
and  CV-8435  are  closed  and  secured  in 
position.  The  requirement  to  open  the 
reactor  trip  breakers  when  one  of  the 
two  source  range  detectors  (SRD)  is 
inoperable  greater  than  48  hours  or 
when  both  SRD's  are  inoperable  will  not 
be  changed. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  change  does  not  result  in 
the  installation  of  any  new  equipment,  and 
no  existing  equipment  is  modified. 
Operability  of  source  range  detectors  in 
Modes  3,  4  and  5  with  (reactor  trip  breakers) 


RTBs  open  is  not  assumed  as  the  precursor 
or  initiator  for  any  accident  previously 
analyzed. 

One  operable  source  range  detector  is 
acceptable  in  Modes  3,  4,  and  5  with  the 
RTBs  open,  since  under  these  conditions,  no 
core  alterations  that  could  affect  core 
reactivity  are  possible,  and  control  rod 
withdrawal  is  not  possible.  Under  these 
conditions,  the  source  range  is  only 
providing  indication  and  input  to  the  boron 
dilution  protection  system  (BDPS).  The 
impact  of  an  inoperable  source  range  detector 
on  BDPS  is  addressed  by  compliance  with 
the  Action  Requirements  of  TS  3.1.2.7, 
"Boron  Dilution  Protection  System."  TS 
3.1.2.7  addresses  the  potential  for  a  positive 
reactivity  addition  via  a  dilution  event.  With 
one  source  range  detector  operable, 
indication  of  any  positive  reactivity  changes 
will  still  be  available  via  the  operable  source 
range  detector.  Also,  BDPS  will  still  respond 
automatically  to  mitigate  a  f)ositive  reactivity 
change.  Thus,  with  one  source  range  detector 
inoperable  and  RTBs  open,  indication  of  a 
positive  reactivity  change  is  still  provided  via 
the  operable  source  range  detector,  and 
automatic  mitigation  is  still  available  via 
BDPS  to  ensure  that  there  is  no  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

With  no  source  range  detectors  0[>erable, 
the  proposed  action  statement  requires  that 
the  RTBs  be  immediately  opened,  all  positive 
reactivity  changes  be  immediately 
suspended,  shutdown  margin  be  initially 
verified  within  one  hour  and  at  least  once  per 
12  hours  thereafter  and  dilution  valves  be 
closed.  Thus,  with  no  source  range  detectors 
available,  potential  sources  of  positive 
reactivity  addition  are  disabled  and  the 
shutdown  condition  of  the  core  is 
periodically  verified  which  ensures  that  there 
is  no  significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

Therefore,  this  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  ac(::ident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  deals  only  with  the 
Action  Requirements  for  inoperable  source 
range  instruments.  No  new  equipment  is 
being  installed,  no  existing  equipment  is 
being  modified.  No  new  system 
configurations  will  be  introduced  as  a  result 
of  this  proposed  change.  Therefore,  no  new 
nr  different  failure  modes  are  being 
introduced. 

Thus,  the  projxjsed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

With  one  source  range  detector  inoperable 
beyond  48  hours,  this  proposed  revision 
requires  that  the  RTBs  be  opened.  With  the 
RTBs  open,  the  source  range  instruments 
provide  only  indication  and  input  to  BDPS. 
With  only  one  source  range  detector 
inoperable,  the  indication  function  is  still 
satisfied  by  the  operable  source  range 


detector.  The  impact  of  an  inoperable  source 
range  detector  on  BDPS  is  addressed  by 
compliance  with  the  Action  Requirements  of 
TS  3.1.2.7,  "Boron  Dilution  Protection 
System."  Also,  BDPS  will  still  respond 
automatically  to  mitigate  a  positive  reactivity 
change  based  on  input  from  the  operable 
source  range  detector.  Thus  with  one  source 
range  detector  inoperable  the  proposed 
action  requirement  places  the  affected  unit  in 
a  condition  where  the  reactor  trip  function  of 
the  source  range  is  no  longer  required,  and 
the  remaining  source  range  functions  are 
satisfied  by  the  operable  source  range 
indicator.  Thus,  with  one  source  range 
detector  inoperable,  this  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

With  no  source  range  detectors  operable, 
the  proposed  action  statement  requires  that 
the  RTBs  be  immediately  ojjened,  all  piositive 
reactivity  changes  be  immediately 
suspended,  shutdown  margin  be  initially 
verified  within  one  hour  and  at  least  onbe  per 
12  hours  thereafter  and  dilution  valves  be 
closed  and  secured  in  position.  This  jis) 
provides  protection  equivalent  to  that 
provided  by  the  current  specification.  Thus, 
with  both  source  range  detectors  inoperable, 
this  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Therefore,  this  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
writhin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period- 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  'oefore  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 
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Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  1,  1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC.  and  at  the  local  public 
document  rooms;  for  Byron,  located  at 
the  Byron  Public  Library  District.  109  N. 
Franklin.  P.O.  Box  434.  Byron,  Illinois 
61010;  for  Braidwood,  the  Wilmington 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  rigtit  under  the  Act  to  be 


made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  Is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Michael  I  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza.  Chicago,  Illinois  60603, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iWv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  11,  1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms;  for  Byron, 
located  at  the  Byron  Public  Library 
District,  109  N.  Franklin,  P.O.  Box  434. 
Byron.  Illinois  61010;  for  Braidwood, 
the  Wilmington  Public  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 


Dated  at  Rockville.  Md.,  this  26th  day  of 
January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Ramin  R.  Assa, 

Project  Manager,  Project  Directorate  UI-2,' 
Division  of  Reactor  Projects — IV/V,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  96-1863  Filed  1-30-96;  8:45  am) 
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Philadelphia  Electric  Company 
(Limericl(  Generating  Station  umt  i) 


Exemption 


I 


-The  Philadelphia  Electric  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-39,  which 
authorizes  operation  of  the  Limerick 
Generating  Station  (LGS),  Unit  1.  The 
license  provides,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  LGS,  Unit  1  facility  consists  of  a 
boiling  water  reactor,  located  in  Chester 
and  Montgomery  Counties, 
Pennsylvania. 

//  I 

Section  III.D.l.(a)  of  10  CFR  Part  50. 
Appendix  J  (hereafter  referred  to  as 
Appendix  J)  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 
the  plant  is  shutdown  for  the  10-year 
inservice  inspection  (ISI). 

m 

By  a  June  20,  1995  letter,  the  licensee 
requested  a  one-time  exemption  from 
the  requirement  to  perform  a  set  of  three 
Type  A  tests  at  approximately  equal 
intervals  during  each  10-year  service 
period-  The  requested  exemption  would 
permit  a  one-time  interval  extension  of 
the  third  Type  A  test  and  would  permit 
the  third  Type  A  test  of  the  first  10-year 
ISI  period  to  not  correspond  with  the 
end  of  the  current  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
inservice  inspection  interval  and  to  be 
performed  in  the  seventh  refueling 
outage.  The  proposed  action  is 
requested  to  allow  the  licensee  to  realize 
cost  savings  and  reduced  worker 
radiation. 

Subsequent  to  the  licensee's 
submittal,  a  rulemaking  was  completed 
on  Appendix  J  (60  FR  49495,  September 
26,  1995)  which  allows  the  Type  A  test 


to  be  performed  at  intervals  up  to  once 
every  10  years.  However,  because  the 
licensee's  outage  is  scheduled  to  begin 
in  January  1996,  there  is  insufficient 
time  for  the  licensee  to  implement  the 
amended  rule  prior  to  the  start  of  the 
outage. 

The  licensee  was  previously  granted  a 
similar  exemption  on  February  16,  1994 
(59  FR  9257).  This  1994  exemption  and 
the  related  license  amendment 
(Amendment  No.  67)  allowed  the 
licensee  to  perform  its  third  Type  A  test 
during  the  10-year  plant  ISI  refueling 
outage  by  extending  the  test  interval 
between  the  second  and  third  test  to 
approximately  65  months. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12, 
paragraph  (a)(2),  as  the  basis  for  the 
exemption.  The  licensee  also  stated  that 
the  existing  Type  B  and  C  testing 
programs  are  not  being  modified  by  this 
request  and  will  continue  to  effectively 
detect  containment  leakage  caused  by 
the  degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  Data, 
supplied  by  the  licensee,  from  the  first 
(August  1989)  and  second  (November 
1990)  ILRTs  at  LGS,  Unit  1,  indicate  that 
most  of  the  measured  leakage  is  from 
the  containment  penetrations  and  not 
from  the  containment  barrier.  The  "as- 
left"  leakage  rate  was  well  below  the  10 
CFR  Part  50,  Appendix  J  limit. 
Appendix  J  requires  the  leakage  rate  to 
be  less  than  75%  of  L,  to  allow  for 
deterioration  in  leakage  paths  between 
tests.  The  allowable  leakage  rate,  L„  is 
0.5  wt.%/day.  Therefore,  the  established 
acceptable  limit  is  <0.375  wt.%/day. 
The  as-left  leakage  rates  for  the  first  two 
ILRTs  were  0.178  and  0.334  wt.%/day, 
which  are  below  the  acceptable  limit. 
The  Type  B  and  C  test  (Local  Leakage 
Rate  Test  or  LLRT)  program  also 
provides  assurance  that  containment 
integrity  has  been  maintained.  LLRTs 
demonstrate  operability  of  components 
and  penetrations  by  measuring 
penetration  and  valve  leakage. 

IV 

The  Commission  has  determined,  for 
the  reasons  discussed  below,  that 
pursuant  to  10  CFR  50.12(a)(1)  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(ii),  are  present;  namely, 
that  application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 


The  underlying  purpose  of  the  rule  is 
to  ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  such  that 
leakage  will  not  exceed  allowable 
leakage  rate  values.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
its  exemption  request.  The  NRC  staff 
notes  that  the  first  and  second  ILRTs  of 
the  set  of  three  tests  for  the  first  10-year 
service  period  were  conducted  in 
August  1987  and  November  1990.  The 
third  ILRT  will  be  scheduled  for 
Refueling  Outage  7,  projected  to  start  in 
April  1998.  In  a  September  29, 1995 
phone  call,  the  licensee  stated  to  the 
NRC  staff  that  they  will  perform  the 
general  containment  inspection 
although  it  is  only  required  by 
Appendix  J  (Section  V.A.)  to  be 
periformed  in  conjunction  with  Type  A 
tests.  The  NRC  staff  considers  that  these 
inspections,  though  limited  in  scope, 
provide  an  important  added  level  of 
confidence  in  the  continued  integrity  of 
the  containment  boundary.  The 
regulatory  guide  (i.e.,  Regulatory  Guide 
1.163)  accompanying  Appendix  J 
Option  B  specifies  that  the  containment 
inspections  be  performed  more  often 
than  the  Type  A  tests. 

The  NRC  staff  has  also  made  use  of 
the  information  supporting  the  revised 
Appendix  J.  including  NUREG-1493, 
which  provides  the  technical 
justification  for  the  10-year  test  interval 
for  Type  A  tests.  The  Type  A  test 
measures  overall  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
Type  B  and  C  testing.  According  to 
results  given  in  NUREG-1493.  out  of     • 
180  ILRT  reports  covering  110 
individual  reactors  and  approximately 
770  years  of  operating  history,  only  5 
ILRT  failures  were  found  that  LLRT 
could  not  detect.  This  is  3%  of  all 
failures.  This  study  agrees  with  previous 
NRC  staff  studies  which  show  that  Type 
B  and  C  testing  can  detect  a  very  large 
percentage  of  containment  leaks. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC),  now 
called  the  Nuclear  Energy  Institute 
(NEI),  collected  and  provided  the  NRC 
staff  with  summaries  of  data  to  assist  in 
the  Appendix  J  rulemaking  effort. 
NUMARC  collected  results  of  144  ILRTs 
from  33  units;  23  ILRTs  exceeded  l.OL,. 
Of  these,  only  nine  were  not  due  to 
Type  B  or  C  leakage  penalties.  The  NEI 
data  also  added  another  perspective. 
The  NEI  data  shows  that  in  about  one- 
third  of  the  cases  exceeding  allowable 
leakage,  the  as-found  leakage  was 
lessthan  2L,;  in  one  case  the  leakage  was 
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found  to  be  approximately  2L.;  in  one 
case  the  as-found  leakage  was  less  than 
3La;  one  case  approached  lOL.;  and  in 
one  case  the  leakage  was  found  to  be 
approximately  2lLa.  KFor  about  half  of 
the  failed  ILRTs.  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  leakage 
was  quantified,  the  leakage  values  are 
small  in  comparison  to  the  leakage 
value  at  which  the  risk  to  the  public 
starts  to  increase  over  the  value  of  risk 
corresponding  to  L,  (approximately 
200L,.  as  discussed  in  NUREG-1493). 
Therefore,  based  on  these 
considerations,  it  is  unlikely  that  an 
extension  of  another  cycle  for  the 
performance  of  the  Appendix  J,  Type  A 
test  at  LGS  Unit  1  would  result  in 
significant  degradation  of  the  overall 
containment  integrity.  As  a  result,  the 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Based  on  generic  and  plant-specific 
data,  the  NRC  staff  finds  the  basis  for 
the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  to  permit  a 
schedule  extension  of  an  additional  one 
cycle,  to  the  seventh  refueling  outage, 
for  the  performance  of  the  Appendix  J. 
Type  A  test,  provided  the  general 
containment  inspection  is  performed  in 
the  sixth  refueling  outage,  to  be 
acceptable.  

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (60  FR  57604). 

This  exemption  is  effective  upon 
issuance,  shall  supersede  the  exemption 
dated  February  16,  1994  and  shall 
expire  at  the  completion  of  the  1998 
refueling  outage. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  96-1868  Piled  1-30-96;  8:45  ami 
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[Docket  No.  50-352] 

p  ■    1  H'lphiia  Electric  Company; 
b  ,ud  :ce  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  107  to  Facility 
Operating  License  No.  NPF-39  issued  to 
Philadelphia  Electric  Company,  which 
revised  the  Technical  Specifications 
(TSs)  operation  of  the  Limerick 


Generating  Station.  Unit  1,  located  in 
Montgomery  County.  Pennsylvania.  The 
amendment  is  effective  as  of  the  date  of 
issuance.  The  amendment  modified  the 
TSs  to  permit  an  increase  in  the 
allowable  leak  rate  for  main  steam 
isolation  valves  (MSIV),  and  delete  the 
MSIV  leakage  control  system  (LCS).  The 
main  steam  drain  lines  and  the  main 
condenser  would  be  utilized  as  an 
alternate  MSIV  leakage  treatment 
system. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  September  26,  1994  (59  FR  49089). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (60  FR  7226). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  January  14,  1994, 
and  supplemented  by  letters  dated 
August  1,  October  25,  December  13, 
December  22,  1994  (two  submittals), 
and  February  7, 1995  (2)  Amendment 
No.  107  to  License  No.  NPF-39,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Fhiblic  Document 
Room,  tilts  Gelinan  Building,  2120  L 
Street  NW.,  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Pottstown  Public  library,  500  High 
Street,  Pottstown.  PA. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1996. 

For  the  Nuclear  Regulatory  Commission. 
Frank  Rinaldi. 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  96-1869  Filed  1-30-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36762;  Pile  No.  SR-BSE- 
96-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  imnnediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  Amendments  to  Its  Transaction  Fee 
Schedule 

January  24, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  22, 1996, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  noticed  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  amend  its  fee 
schedule  pertaining  to  transaction  fees. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
Transaction  Fee  Schedule  in  order  to 
respond  to  the  needs  of  the  Exchange's 
constituents  with  respect  to  overall 
competitive  market  conditions  and 
customer  satisfaction.  The  Exchange 
plans  to  discontinue,  effective  on 
February  1,  1996,  its  BEACON 
subscriber  credit  of  $.25  per  trade.  In 
conjunction  with  the  elimination  of  this 


credit.  Trade  Reporting  and  Comparison 
charges  will  be  reduced  from  $.05  per 
100  shares  to  $.04  per  100  shares  for 
those  firms  that  execute  more  than  7,500 
trades  per  month. 

2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
Section  6(b)(4)  of  the  Act.' 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposec: 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  uid  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.2  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comment;* 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection,and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 


Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principle 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-96-01 
and  should  be  submitted  by  February 
21.  1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  96-1885  Filed  1-30-96;  8:45  am] 
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TRelease  No  34.-16764;  File  No.  SR-SCCP- 
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Self-Regulatory  Oi-qanization;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  ana  irnmedlate 
Effectiveness  of  a  P'ODOsed  Rule 
Cfiange  To  Restate  Sc*^edule  of  Fees 
and  Charges 

January  Z4,  1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  26,  1995,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

T  SipJf-Rcoiihifrirv  Organization's 

si  iti'nu'nt  nt  iht   Terms  of  Substance  of 

the  I'ropuscd  kuip  Change 

The  proposed  rule  change  will  restate 
SCCP's  sciiedule  of  fees  and  charges. 

II  Self-Regulatory  Organization's 
Statpment  of  the  Purpose  of,  and 
Statutory  B.isis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 2 


(A)  Self-Regulatory  Organization's 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

SCCP  last  filed  amendments  to  its  fee 
schedule  in  July  1995. ^  Although  no 
amendments  to  the  schedule  filed  in 
July  1995  are  being  made,  SCCP  hereby 
consolidates  and  restates  all  existing 
fees  and  charges  in  the  schedule.  This 
filing  is  being  made  in  accordance  with 
.SCCP's  policy  to  file  annually  a 
comprehensive  schedule  of  all  existing 
fees  and  charges. 


'  15  U.S.C.  78f(b)(4). 

» 15  U.S.C  78s(b)(3)(A)  and  17  CFR  19b-4(e). 


M5  U.S.C.  78s(b)(l)  (1988). 
*The  Commission  lias  modified  parts  of  these 
statements. 


'Securities  Exchange  Act  Release  No.  36012  (July 
24,  1995),  60  FR  39041. 
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Service 


Account  fees; 
a.  Maintenance  fee 


b.  Additional  suffix  

2.  Trade  recording  fees: 

a.  Regular  trades 

b.  PACE  trades ».». 

c.  Municipal  bonds  trades  

d.  Yellow  tickets  (between  two  accounts) 

e.  Basket  trades  (graduated  fees)  


3.  Value  fees: 

a.  CNS  account  _ — — 

b.  Margin  accounts - 

c.  PACE  trades 

d.  Maximum  value  charge 

4.  Volume  discounts  (trade  recording  fees  and  value  charges): 

a.  CNS  trades  setting  at  SCCP  (utilizing  PACE)  

5.  Specialist  discounts  for  trades  cleared  through  a  SCCP  margin  ac- 
count (graduated  fees): 

Volume  level  (sides  per  month)  (including  PACE  trades) 

2,501  to  10.000  „ ; 

10.001  to  15,000  „ 

15.001  to  20,000  

20.0(M  to  25.000  

25.001  to  30.000  

30.001  to  35.000  _ 

35,001  to  40,000  -.... 

40,(X)1  and  over  „_....„.. — 

6.  Municipal  bond  margin  service  ~ - 

7.  Treasury  transactions; 

a.  Per  trade  transaction 

b.  Per  withdrawal — bearer 

c.  Per  withdrawal — registered  „ 

d.  Per  transfer  „ _ 

8.  Margin  account  pledge  fees 

9.  New  York  Offk:e  transactions: 

a.  Over  the  window  delivery  clearing  house 

b.  Over  the  vwndow  delivery  paid  or  suspended  

c.  Over  the  window  delivery  "Donl  know"  

d.  Over  the  window  receive  deanng  house 

e.  Dividend  settlement  service  

I.  Envelope  settlement  service/intefdty/funds  only  settlement  serv- 
ice. 

g.  Over  the  window  delivery  Fed  funds  

h.  Over  the  window  receive  Fed  funds  - 

i  SyndKate  re-delivery-paid 

j.  Syndk:ate  re-delivery  "don't  know" 

k.  Securities  hokJ  „ 

I.  Reorganization  pick-up ,„ 

m.  Reorganization  reject  

n.  Reorganization  agent  delivery  

o.  Syndicate  pick-up „ „ 

p.  Miscellaneous ~. 

q.  Deliveries  to  New  Jersey  

10.  Margin  account  interest; 

Charge  on  net  debit  balances 

1 1 .  Research  lees; 

a.  Per  photocopy  of  input  forms  ...- 

b.  Per  microfiche  copy  _ 

c.  Items  less  than  90  days  old  

d.  Items  1  year  oW  or  less  

e.  Items  over  1  year  okj  

12.  Computer  transmission/tapes; 

a.  Purchase  and  sale  trade  data  (daily) 

b.  Purchase  and  sale  trades  plus  T>2  settlir>g  trades  (daily) 

c.  Miscellaneous 


13.  Lost  and  stolen  securities  program 


Fee 


$150.00  per  month  (20  or  fewer  trades  per  month). 
$250.00  per  month  (over  20  trades  per  month). 
$650.00  per  month  (specialist). 
$32.00  per  month  per  suffix. 

$0.47  per  skJe. 

$0.30  per  skJe. 

$1.00  per  compared  side. 

$0.47  per  side. 

$0.60  per  skle  for  1-1,000  trades  per  month. 

$0.54  per  side  for  1.001-3.000  trades  per  month. 

$0.48  per  skJe  for  3,001-5.000  trades  per  month. 

$0.40  per  side  for  more  than  5,000  trades  per  month. 

$0.05  per  $1,000  of  contract  value. 

$0,035  per  $1 ,000  of  contract  value. 

I^one. 

$25.00  per  trade  per  side. 

$0.77  per  skle  maximum  with  4,000  or  more  PACE  trades  per  month. 


Discount  per  side 
$0.05. 
$0.10. 
$0.15. 
$0.20. 
$0.25. 
$0.30. 
$0.35. 
$0.40. 
$500.00  per  month  with  activity. 

$40.00  (plus  pass  through  costs). 

$15.00. 

$10.00. 

$10.00. 

$1.00. 

$5.00. 

$5.00. 

$10.00. 

$6.00. 

$5.00. 

$5.00. 

$22.50. 

$22.50. 

$14.00. 

$17.00. 

$5.00. 

$5.00. 

$10.00. 

$15.00 

$17.00. 

$5.00. 

$12.00  per  item  (plus  costs). 

'i^;%  above  bank  broker  call  rate. 

$4.00. 

$4.00. 

No  charge. 

$15  00  per  hour. 

$15.00  per  hour,  $25.00  minimum,  plus  archive  retrieval  costs. 

$100.00  per  month. 

$150.00  per  month. 

$150.00  per  month;  includes  6  tapes/transmission. 

$25.00  per  additional  tape/transmission.. 

$100.00  per  year.  $2.50  per  Inquiry. 


CONSOLIDATED  RESTATEMENT  OF  FEES— Continued 


Sendee 

Fee 

14.  P&L  statement  charges 

$0.01  per  line. 

$5.00  per  item  submitted. 

$5.00  per  envelope  (charged  to  sender),  plus  carrier  costs. 

15.  Buy-ins 

16.  Member  to  member  envetope  service  

The  proposed  rule  change  is 
consistent  writh  Section  17A(b)(3)(D)  of 
the  Act  *  in  that  it  provides  for  equitable 
allocations  of  reasonable  dues.  fees,  and 
other  charges  among  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  burdens 
on  competition  as  a  result  of  the 
proposed  rule  change 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

A  SCCP  participant  bulletin  will 
nodfy  participants  of  the  fee  schedule 
and  advise  them  to  whom  they  may 
direct  questions  upon  receipt  of  the  fee 
schedule. 

III.  Date  of  Effectiveness  of  I  fit 
Proposed  RuIeChancr  and  I  ur-iriy  tor 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)5  and  Rule  19b-4(e)(2)6 
promulgated  thereunder  because  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  SCCP.  At  any  time  within 
sixty  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule, 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


UMI 


*  15  U.S.C.  78q-l  (b)(3)(D)  (1988). 
»  15  U.S.C.  78s(b)(3)(A)(ii)  (1988). 

•  17  CFR  240.19b-4(e)(2)  (1994). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  File  No. 
SR-SCCP-95-07  and  should  be 
submitted  by  February  21,  1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority^ 

Miiry.irri  H   SfcFarland, 

Deputy  .spf  Tpro/y. 

(PR  Dor.  9&-1884  Filed  1-30-96;  8:45  ami 
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[Pel   No  IC-21 708:  811-8856] 

Affinity  Fund  Group.  Inc.-  Notice  of 
Application 

January  25. 1996. 

AGENCY:  Securities  and  Exchange 

;  mission  ("SEC"). 
action:  Notice  of  Application  for 
Ueregistration  under  the  Investment 
Comoanv  Act  of  1940  (the  "Act"). 


APPLICANT:  Affinity  Fund  Group,  Inc. 
RELEVANT  AC"  section:  Section  8(f). 
SUMMARY  OF  APPUCAT10N:  Applicant 
''■(iuiNf'-  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RLING  DATE:  The  application  was  filed 
on  November  3,  1995  and  amended  on 
Januan,  18.  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
or  ;•  •  ^-  lilting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20. 1996,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 


'  17  CFR  200.30-3(a)(12)  (1994). 


Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant.  1001  West  Glen  Oaks  Lane, 
Suite  201,  Mequon.  Wisconsin  53092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Staff  Attorney,  at  (202) 
942-0572,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  under  the  laws  of 
Maryland.  On  November  10, 1994, 
applicant  registered  under  the  Act  as  an 
investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  January  4,  1995,  and 
applicant  began  a  public  offering 
thereafter. 

2.  On  May  16.  1995.  applicant's  board 
of  directors  approved  the  liquidation 
and  dissolution  of  applicant.  The  board 
of  directors  approved  the  liquidation 
because  the  low  level  of  applicant's 
assets  did  not  permit  applicant  to 
economically  continue  its  operations 
and  liquidation  was  determined  to  be  in 
the  best  interests  of  applicant's 
shareholders.  Applicant's  shareholders 
were  informed  of  applicant's  decision  to 
liquidate  and.  in  response,  tendered 
their  shares  for  redemption  at  net  asset 
value. 

3.  During  the  period  from  May  16, 
1995  through  June  19,  1995,  applicant 
distributed  it  assets  to  its  shareholders 
in  complete  liquidation  and  redemption 
of  all  its  outstanding  shares.  On  May  16, 
1995.  applicant  had  18.251  shares 
outstanding  with  a  total  net  asset  value 
of  $184,598  and  a  per  share  net  asset 
value  of  $10.11.  Because  appUcant's 
assets  were  invested  in  money-market 
instruments,  applicant's  net  asset  value 
did  not  vary,  except  for  minimal 
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amounts  of  accrued  interest,  in  the 
period  between  May  16  and  June  19. 
1995. 

4.  All  expenses  incurred  in 
connection  with  the  liquidation  were 
assumed  by  applicant's  investment 
adviser.  Benchmark  Capital 
Management.  Inc.,  including  all 
unamortized  organization  expenses.  No 
brokerage  commissions  were  incurred  in 
connection  with  the  liquidation. 

5.  Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding. 

6.  Applicant  intends  to  file  articles  of 
dissolution  with  Maryland  authorities. 

7.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
deteRHted  authority. 
VI  i r%-i  «t  H.  McFarlandr 
Deputy  Secretary. 
fFR  Doc  96-1883  Filed  1-30-96;  8:45  ami 
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Mun  v^s   Oalilomla  Fund,  Inc.;  Notice 

of  ApDiiCition 

January  24.  1996. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtJCANT:  MuniVest  California  Fund, 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATK)N:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  December  7,  1995,  and  an 
amendment  thereto  on  January  17,  1996. 
HEAWNG  OR  NOTIRCATKJN  OP  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
February  20.  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NVV..  Washington,  DC  20549. 
Applicant.  800  Scudders  Mill  Road, 
Plainsboro.  New  Jersey  08536-9011. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
Applicant's  Representations 

1.  Applicant  is  a  non-diversified, 
closed-end  management  investment 
company  organized  as  a  corporation 
under  the  laws  of  Maryland.  On  June  2, 
1993,  applicant  filed  a  notification  of 
registration  on  Form  N-8A  and  a 
registration  statement  on  Form  N-2. 
Applicant's  registration  statement  has 
not  been  declared  effective  and  was 
withdrawn  on  February  10,  1994. 

2.  Applicant  has  not  issued  or  sold 
any  securities.  Applicant  has  no 
shareholders,  liabilities  or  assets. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

3.  Applicant  intends  to  terminate  its 
existence  under  Maryland  law  as  soon 
as  practicable  after  its  deregistration. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  96-1782  Filed  1-30-96;  8:45  ami 
BUJJNQ  COOC  M10-01-M 


pnvestRMnt  Company  Act  Release  No. 

21703;  811-7748] 

MuniVest  New  Jersey  Fund  II,  Inc.; 
Notice  of  Application 

January  24, 1996. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  MuniVest  New  Jersey  Fund 

n,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 


SUMMARY  OF  APPUCAT10N:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

RLING  DATE:  The  application  was  filed 
on  December  7. 1995.  and  an 
amendment  thereto  on  January  17.  1996. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20.  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  800  Scudders  Mill  Road. 
Plainsboro.  New  Jersey  08536-9011. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFCRMATiON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified, 
close-end  management  investment 
company  organized  as  a  corporation 
under  the  laws  of  Maryland.  On  May  25, 
1993,  applicant  registered  imder  the  Act 
by  filing  a  notification  of  registration  on 
Form  N-8A  and  a  registration  statement 
on  Form  N-2.  Applicant's  registration 
statement  has  not  been  declared 
effective  and  was  withdrawn  on 
February  10, 1994. 

2.  Applicant  has  not  issued  or  sold 
any  securities.  Applicant  has  no 
shareholders,  liabilities  or  assets. 
Applicant  is  not  party  to  any  litigation 
or  administrative  proceeding. 

3.  Applicant  intends  to  terminate  its 
existence  under  Maryland  law  as  soon 
as  practicable  after  its  deregistration. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  96-1783  Filed  1-30-96;  8:45  am] 

BILUNG  CODE  8010-01-M 

[Investment  Company  Act  Release  No 
21702:811-7746] 

MuniVest  Florida  Fund  it.  Notice  of 
Application 

January  24, 1996. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  MuniVest  Florida  Fund  II. 
RELEVANT  ACT  SECTION:  Section  8(F). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  December  7.  1995,  and  an 
amendment  thereto  on  January  17,  1996. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20,- 1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  800  Scudders  Mill  Road, 
Plainsboro.  New  Jersey  08536-9011. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified, 
closed-end  management  investment 


company  organized  as  a  corporation 
under  the  laws  of  Maryland.  On  May  25, 
1993.  applicant  filed  a  notification  of 
registration  on  Form  N-8A  and  a 
registration  statement  on  Form  N-2. 
Applicant's  registration  statement  has 
not  been  declared  effective  and  was 
withdrawn  on  February  10, 1994. 

2.  Applicant  has  not  issued  or  sold 
any  securities.  Applicant  has  no 
shareholders,  liabilities  or  assets. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

3.  Applicant  intends  to  terminate  its 
existence  under  Maryland  law  as  soon 
as  practicable  after  its  deregistration. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFariand, 
Depu  ty  Secretary. 
[FR  Doc.  96-12785  Filed  1-30-96;  8:45  ami 

BILUNG  CODE  8010-01-M 


[Investment  Company  Act  Release  No. 

21706:  8n-J575] 

Tot.3l  Growlh  Trust 

January  24,  199b. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Total  Growth  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RLING  DATES:  The  application  was  filed 
on  October  3,  1995  and  amended  on 
lanuarv  22.  1^96. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
nidil.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20,  1996  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  cpntested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
^.troot,  .\.W.,  Washington.  D.C.  20549. 


Applicant,  c/o  Dain  Bosworth 
Incorporated,  Dain  Bosworth  Plaza.  60 
South  6th  Street.  Minneapolis, 
Minnesota  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  Ali*"-:!  H.  Baur, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  unit  investment  trust 
registered  under  the  Act  that  offers 
shares  in  two  series.  Treasuries  and 
Growth  Stocks  Series  2  ("Series  2")  and 
Treasuries  and  Growth  Stocks  Series  3 
("Series  3").^  Applicant  was  created 
under  the  laws  of  Minnesota  pursuant  to 
a  Trust  Indenture  and  Agreement  dated 
December  18,  1985. 

2.  On  January  31,  1986,  applicant 
filed  a  Notification  of  Registration  on 
Form  N-8A  pursuant  to  section  8(a)  of 
the  Act,  and  a  registration  statement  on 
Form  N-8B-2  pursuant  to  section  8(b) 
of  the  Act.  To  register  its  Series  2  shares, 
applicant  filed  a  registration  statement 
on  Form  S-6  under  the  Securities  Act  of 
1933  on  January  31,  1986.  The 
registration  statement  became  effective, 
and  the  initial  public  offering  of  Series 

2  shares  commenced,  on  February  27, 
1986.  To  register  its  Series  3  shares, 
applicant  filed  a  registration  statement 
on  Form  S-6  on  March  17,  1986.  This 
registration  statement  became  effective, 
and  the  initial  public  offering  of  Series 

3  shares  commenced,  on  April  15, 1986. 

3.  Series  2  had  a  mandatory 
termination  date  of  March  2,  1994  and 
on  that  date  it  distributed  $11,566,246 
to  unitholders.  Series  3  had  a  mandatory 
termination  date  of  November  30,  1994, 
and  it  distributed  $7,419,976  to 
unitholders  on  November  20, 1994.  The 
distribution  to  unitholders  was  based  on 
net  asset  value. 

4.  U.S.  Treasury  obligations  held  by 
both  Series  matured,  and  all  equity 
securities  held  by  the  Series  were  sold, 
prior  to  the  Series'  termination  dates. 
No  brokerage  commissions  werepaid  in 
connection  with  such  transactions. 

5.  Applicant  retained  $12,737  and 
$11,021.18  to  pay  expenses  in 


'  Total  Growth  Trust.  Treasuries  and  Growth 
Stocks  Series  1.  a  separate  unit  investment  trust, 
previously  received  an  order  under  section  8(0  of 
the  Act  declaring  that  it  has  ceased  to  be  an 
investment  company.  See  Investment  Company  Act 
Reiea.se  Nos.  19721  (Sept.  17.  1993)  (notice)  and 
19781  (Oct.  13.  1993)  (order). 


T'lR 
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connection  with  the  liquidation  of 
Series  2  and  Series  3.  respectively.  Such 
expenses  included  trustee  and  audit 
fees,  the  cost  of  preparing  lax  returns 
and  printing  the  annual  reports,  and 
postage  charges.  Although  applicant 
does  not  anticipate  additional  expenses, 
Dain  Bosworth  Incorporated,  applicant's 
principal  underwriter  and  depositor, 
will  pay  such  expenses  if  necessary. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  other  than  the 
cash  discussed  in  paragraph  5.  no 
liabilities,  and  no  unitholders. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged,  nor  proposes  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

For  the  Comniission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delagated  authority 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  96-1786  Filed  1-30-96:  8:45  ami 

PILUNQ  COOK  Wie-01-M 

pnva«lment  Company  Act  Rel.  No.  21705; 
812-0682] 

Van  Kampen  American  Capital  Bond 
Fund,  Inc.,  et  al.;  Notice  uf  Application 

January  24, 1996. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Van  Kampen  American 
Capital  Bond  Fiuid.  Inc..  Van  Kampen 
American  Capital  Comstock  Fimd,  Van 
Kampen  American  Capital  Co"nvertible 
Securities.  Inc..  Van  Kampen  American 
Capital  Corporate  Bond  Fund.  Van 
Kampen  American  Capital  Emerging 
Growth  Fund.  Van  Kampen  American 
Capital  Enterprise  Fund.  Van  Kampen 
American  Capital  Equity  Income  Fund, 
American  Capital  Exchange  Fund,  Van 
Kampen  American  Capital  Global 
Managed  Assets  Fund.  Van  Kampen 
American  Capital  Government 
Securities  Fimd,  Van  Kampen  American 
Capital  Government  Target  Fund 
("Target").  Van  Kampen  American 
Capital  Growth  and  Income  Fund.  Van 
Kampen  American  Capital  Harbor  Fund, 
Van  Kampen  American  Capital  High 
Income  Corporate  Bond  Fund,  Van 
Kampen  American  Capital  Income 
Trust.  Van  Kampen  American  Capital 
Life  Investment  Trust,  Van  Kampen 
American  Capital  Limited  Maturity 
Government  Fund.  Van  Kampen 
American  Capital  Face  Fund.  Van 


Kampen  American  Capital  Real  Estate 
Securities  Fund.  Van  Kampen  American 
Capital  Reserve  Fund,  Van  Kampen 
American  Capital  Small  Capitalization 
Fund.  Van  Kampen  American  Capital 
Tax-Exempt  Trust,  Van  Kampen 
American  Capital  Texas  Tax  Free 
Income  Fund,  Van  Kampen  American 
Capital  U.S.  Government  Trust  for 
Income.  Van  Kampen  American  Capital 
World  Portfolio  Series  Tru.st.  Common 
Sense  Trust  (referred  to  herein 
collectively  as  the  "Original  Funds"); 
Van  Kampen  American  Capital  U.S. 
Government  Trust.  Van  Kampen 
American  Capital  Tax  Free  Trust.  Van 
Kampen  American  Capital  Trust,  Van 
Kampen  American  Capital  Equity  Trust, 
Van  Kampen  American  Capital  Tax  Free 
Money  Fund  (referred  to  herein 
collectively  as  the  "New  Funds");  each 
portfolio  of  the  foregoing,  and  any 
future  portfolios  thereof;  any  other 
open-end  management  investment 
companies  established  or  acquired  in 
the  hiture  that  are  in  the  same  "group 
of  investment  companies"  with  any  of 
the  above  as  that  term  is  defined  in  rule 
lla-3  under  the  Act;  any  other  closed- 
end  investment  company  established  or 
acquired  in  the  future  that  is  advised  or 
subadvised  by  Van  Kampen  American 
Capital  Asset  Management,  Inc. 
( "VKACAM")  or  Van  Kampen  American 
Capital  Investment  Advisory  Corp. 
("Advisory  Corp.");  and  VKACAM  and 
Advisory  Corp.  (the  New  Funds  and 
Advisory  Corp.  are  referred  to  herein 
collectively  as  the  "New  Applicants"). 
RELEVANT  ACT  SECTK>N:  Exemption 
requested  under  rule  17d-l  to  permit 
certain  joint  transactions  in  accordance 
with  section  17(d)  and  rule  17d-l 
thereunder. 

SUMMARY  Of  APPUCATION:  Applicants 
seek  to  amend  a  prior  order  that  permits 
the  applicants  thereunder  to  operate  a 
joint  trading  account  in  repurchase 
agreements  by  adding  the  New  Fluids 
and  Advisory  Corp.  as  applicants. 
RUNG  DATES:  The  application  was  filed 
on  November  29.  1995  and  amended  on 
January  16, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  die  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  20.  1996,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  write's  interest,  the  reason  for  the 


request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  D.C.  20549. 
Applicants.  2800  Post  Oak  Blvd.. 
Houston,  Texas  77056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh.  Senior  Staff  Attorney 
at  (202)  942-0579.  or  Alison  E.  Baur. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  On  May  9.  1991.  the  Commission 
issued  an  order  (the  "Original  Order") » 
that  permits  the  Original  Funds,  other 
than  Target,  to  operate  a  joint  trading 
account  in  repurchase  agreements.  The 
Original  Order  was  amended  on  January 
13.  1993  to  add  Target  as  an  additional 
applicant. 2  Each  of  the  Original  Funds 
and  the  New  Funds  is  a  registered 
investment  company.  VKACAM  is  the 
investment  adviser  to  each  of  the 
Original  Funds.  Advisory  Corp.  is  the 
investment  adviser  to  each  of  the  New 
Fimds.  Advisory  Corp.  and  VKACAM 
are  both  wholly  owned  subsidiaries  of 
Van  Kampen  American  Capital.  Inc.. 
and  are,  therefore,  affiliated  persons. 
The  New  Applicants  consent  to  the 
procedures  set  forth  in  the  application 
filed  in  connection  with  the  (Original 
Order  and  agree  to  be  bound  by  the 
Original  Order's  terms  and  provisions  to 
the  same  extent  as  the  other  applicants.^ 

2.  On  December  20.  1994.  American 
Capital  Management  &  Research,  Inc., 
VKACAM's  former  parent,  was  merged 
into  the  Van  Kampen  Merritt  Companies 
Inc.,  Advisory  Corp.'s  former  parent,  to 
form  Van  Kampen  American  Capital, 
Inc.  The  New  Applicants  are  seeking  to 


'  Investment  Company  Act  Release  Nos.  18089 
(April  10,  1991)  (notice)  and  18142  (May  9, 1991) 
(order). 

'Investment  Company  Act  Release  Nos.  19167 
(Dec.  18, 1992)  (notice)  and  19212  (Jan.  13,  1993) 
(order). 

>  Applicants  also  request  that  relief  l)e  granted  to 
other  existing  open-end  and  closed-end  investment 
companies  advised  by  VKACAM  or  Advisory  Corp. 
thai  currently  do  not  intend  to  rely  on  the  requested 
relief  and  are  not  named  as  applicants  in  the 
application,  but  that  in  the  future  may  wish  to  rely 
on  the  requested  relief,  provided  that  they 
determine  to  participate  in  the  joint  trading  account 
in  accordance  with  the  procedures  set  forth  in  the 
application  filed  in  connection  with  the  Original 
Order  and  agree  to  be  bound  by  its  terms  and 
provisions  to  the  same  extent  as  the  other 
Applicants. 


have  the  exemptive  relief  granted  under 
the  Original  Order,  as  amended 
extended  to  include  them  so  that  they 
may  also  participate  in  the  joint  trading 
accoimt  used  by  the  other  applicants.  In 
so  doing,  the  advantages  and  benefits 
associated  with  the  joint  account  would 
be  extended  to  the  New  Applicants,  and 
the  other  current  applicants  could  also 
gain  incremental  benefits  that  may 
result  from  having  even  larger  sums  to 
invest  in  repurchase  agreements 
Because  VKACAM  and  Advusory  Corp 
are  under  common  control,  they  can 
easily  coordinate  their  efforts  in 
investing  the  available  cash  balances  of 
the  funds  they  advise  and  ensure 
compliance  with  the  prmedures  and 
conditions  specified  in  the  Onginal 
Order. 

For  the  SEC,  by  the  Division  of  Investment 
Management  under  delegated  authority. 

Margaret  H.  McFsrlan^. 

Deputy  Secretary 

|PR  Doc.  96-  \  "M  Filed  1-30-96;  8:45  am) 

BNXINQ  COCX  M10-0t-M 


SMALL  BUSINESS  ADMINtSTRATION 
[Ucen8«  No.  »a7»-»4<WJ 

Kline  HawKes  CatHomia  SBtC;  ^4otice 
of  Request  for  Exemption 

On  November  15.  1995,  Kline  Hawkes 
California  SBIC  ("KH").  a  California 
limited  partnership  SBIC  (License  No. 
09/79-0403),  filed  a  request  to  the  SB  A 
pursuant  to  13  CFR  107.903  (b)(1),  and 
(e)  and  107  1201  of  the  Regulations 
governing  small  business  investment 
companies  for  an  exemption  allowing 
KH  to  invest  m  an  associate  small 
concern,  Eiliott-Portwood  Productions, 
Inc.  (Elliott)  of  Petaluma.  California.  The 
request  for  the  conflict  of  interest 
exemption  arises  because  Mr.  Jerome 
Engel  is  an  officer,  director,  and  owner 
of  the  corporate  general  partner  of  KH 
and  is  also  a  director  and  3.7  percent 
shareholder  of  Elliott 

KH  along  with  another  investor  is 
proposing  to  make  a  material 
investment  in  Elliott,  a  start-up 
company,  for  its  expansion,  and  the 
existing  economic  intere.st  of  Mr,  Engel, 
along  with  other  Elliott  shareholders, 
wall  be  increased  as  a  result  of  this 
investment 

The  basis  of  the  exemption  is  the 
prosf)ect  of  an  expansion  of  Elliott's 
early  stage  business  which  should  result 
in  increased  economic  activity  and 
employment. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  regarding  this 


exemption  to  the  Associate 
Administrator  for  Investment,  Small 
Business  .administration,  409  Third 
Street  SW.,  Washington,  DC  20416. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59  Oil,  Small  Business 
Investment  Companies) 

Dated:  January  24,  1996. 
Den  A.  Christ erLsen. 
Associate  Administrator  for  Investment. 
|FR  Doc  96-1817  Filed  1-30-96:  8:45  am) 

BtUJNQ  COO€  8026-01-M 


[LicenM  No.  01/01-0349] 

Richmond  Square  Capita)  Corporation; 
Notice  of  Surrender  of  License 

Notice  is  hereby  given  that  Richmond 
Square  Capita!  Corporation,  One 
Richmond  Square.  Providence,  Rhode 
Island  02906  ha.s  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act).  Richmond  Square 
Capital  Corporation  was  licensed  by  the 
Small  Business  .Administration  on 
January  31,  1990 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  License  was  accepted  on  January 
18,  1996.  Accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.111   Small  Business 
Investment  Companies) 

Dated:  January  24.  1996. 
Den  A.  Christensen. 
Assfxiate  Administrator  for  Investment. 
|FR  Doc.  96-1856  Filed  1-30-96;  8:45  am) 

BAJJNG  COOC  8a9S-01-*> 


DEPARTHdENT  OF  STATE 
[Public  Notice  No.  232 1 ) 

snipping  Coordinating  Committee 
Subcommittee  on  Safety  of  Life  at  See 
Workinf  Group  on  BuM(  Liquids  ano 
Gases;  Notice  of  Meeting 

The  Working  Group  ot  .Hulk  Liquids 
and  Gases  (BLG)  of  the  Subcommittee 
on  Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Friday,  February  23.  1996,  in  Room 
2415,  U.S  Coast  Guard  Headquarters, 
2100  Second  Street,  S  W    Washington, 
DC  20593-0001.  The  purpose  of  the 
meeting  is  to  finalize  preparations  for 
the  First  Session  of  the  Subcommittee 
on  Bulk  Liquids  and  Gases  of  the 
International  Maritime  Organization 
lIMO)  which  is  scheduled  for  March  4- 


8. 1996,  at  the  IMO  Headquarters  in 
London.  The  BLG  Subcommittee  was 
formed  from  the  Subcommittee  on  BiUk 
Chemicals  (BCH)  as  a  result  of  the 
restructuring  of  IMO  Subcommittees. 

The  agenda  items  of  particular 
interest: 

a.  Evaluation  of  safety  and  pollution 
hazards  of  chemicals. 

b.  Additional  safety  measures  for . 
tankers. 

c.  Entry  into  enclosed  spaces. 

d.  Tanker  pump-room  safety. 

e.  Shipboard  pollution  emergency 
plans  tuider  the  International 
Convention  of  Pollution  from  Ships, 
1973  and  of  the  Protocol  of  1978 
(MARPOL  73/78)  and  the  International 
Convention  on  Oil  Pollution 
Preparedness,  Resi>onse  and 
Cooperation,  1990  (OPRC). 

f.  Review  of  Aimexes  I  and  D  of 
MARPCH-  73/78. 

g.  Review  of  hypothetical  oil  outflow 
parameters. 

h.  Review  of  existiBg  ships'  safiaty 
standards. 

i.  Safety  requirements  for 
transportation  of  cargoes  containing 
toxic  substances  in  oil  tankers  and 
product  carriers. 

j.  Combustible  gas  indicators  on  oil 
tankers. 

k.  Review  of  reporting  requirements 
in  TtAO  instruments. 

Members  of  the  pmblic  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing: 
Commander  K.  S.  Cook,  U.S.  Coast 
Guard  (G-MOS-3),  2100  Second  Street, 
S.  W.,  WashingtMi,  DC  20593-0001  or  by 
calling  (202)  267-1577, 

Dated;  January  23, 1996. 
CkMietA.Mmt, 

Chairman,  Shipping  Coordinating  Committee. 
(PR  Doc  96-1797  Filed  1-30-96;  8:45  am) 

COM  4710-7-M 


r>€  PA  RTitEMT  OF  TRANS POftTATIOH 

Coast  Guard 
[CQ0  9eM)»3] 

Bc'jncJsnes  of  Arse  Conwnlttees  In  the 
Coastal  Zone 

AOENCY:  Coast  Guard,  DOT. 
action:  Notice. 

summary:  This  notice  (1)  lists  Area 
Committees  in  the  coastal  zone  as  they 
are  now;  (2)  identifies  by  asterisks 
which  of  them  have  changed  their 
boundaries  since  the  last  such  notice  (58 
FR  38156  (15  Jul  93)1;  and  (3)  tells 
whom  to  ask  for  further  information 
within  the  several  districts. 
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EFFECTIVE  DATE:  January  31.  1996. 

FOR  FURTHER  INFORMATION  COMTACT: 
LCDR  Paul  Gugg,  Plans  and 
Preparedness  Branch  (G-MRO-2).  (202) 
267-2277.  between  7:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The  Area 
Committee  for  Pa  la  u  has  been  deleted. 
The  boundaries  of  each  remaining  Area 
Committee  will  he  maintained  as  part  of 
the  corresponding  Area  Contingency 
Plan  and  Regional  Contingency  Plans. 
The  boundaries  for  a  p>articular  Area 
Committee  may  be  obtained  from  the 
Marine  Safety  Division  of  the 
appropriate  Coast  Guard  district  office 
as  listed  here. 

Coastal  Zone  Area  Committees 

Commander.  First  Coast  Guard  Districrt 

•First  District  (m) — (617)  223-8447 

•  Maine  and  New  Hampshire  Area  (MSO 

Portland) 
Boston  Area  (MSO  Boston) 
Providence  Area  (MSO  Providence) 
Long  Island  Sound  Area  (COTP  Long  Island) 
New  York  Area  (COTP  New  York) 

Commander.  Second  Coast  Guard  District 

Second  District  (m)— (314)  539-2655 

There  will  be  no  separate  Area  Committees 
established  by  the  Coast  Guard  in  the  Second 
Coast  Guard  District.  The  Environmental 
Protection  Agency  (EPA)  is  the  responsible 
Federal  agency  for  the  inland  zone,  though 
the  Coast  Guard  intends  to  actively 
participate  in  the  inland  Area  Committees. 

Commander,  Fifth  Coast  Guard  District 

Fifth  District  (m)— (804)  398-6637 

•  Baltimore  Area  (MSO  Baltimore) 
Philadelphia  Area  fMSO  Philadelphia) 
Virginia  Coastal  Area  (M5?0  Hampton  Roads) 
Northeast  North  Carolina  Area  (MSO 

Hampton  Roads) 
Southern  Coastal  North  Carolina  Area  (MSO 
Wilmington) 

Commander,  Seventh  Coast  Guard  District 

Seventh  DisUict  (m}— (305)  536-5651 

Savannah  Area  (MSO  Savannah) 
Charleston  Area  (MSO  Charleston) 

•  Puerto  Rico  and  U.S.  Virgin  Islands  Area 

(MSO  San  Juan) 
lacksonville  Area  (MSO  Jacksonville) 
Tampa  Area  (MSO  Tampa) 
South  Florida  Area  (MSO  Miami) 

Commander.  Eighth  Coast  Guard  District 

Eighth  District  (ra)— (504)  589-6271 

New  Orleans  Area  (MSO  New  Orleans) 
Morgan  City  Area  (MSO  Morgan  City) 

•  Southwest  Louisiana/Southeast  Texas  Area 

(MSO  Port  Arthur) 

•  Northwest  Florida  Area  (MSO  Mobile) 

•  Alabama/Mississippi  Coastal  Area  (MSO 

Mobile) 

•  South  Texas  Coastal  Area  (MSO  Corpus 

Christi) 


*  Galveston  Bay  Area  (MSO  Houston/ 

Galveston) 

Commander.  Ninth  Coast  Guard  District 

Ninth  District  {m>— (216)  522-3994 

*  Southeastern  Michigan  Coastal  Area  (MSO 

Detroit) 

*  Western  Lake  Superior  Coastal  Area  (MSO 

Duluth) 

*  Chicago  and  Western  Michigan  Area  (MSO 

Chicago) 
Cleveland  Area  (MSO  Cleveland) 
Sault  Ste.  Marie  Area  (MSO  Sault  Ste.  Marie) 

*  Eastern  Great  Lakes  Area  (MSO  Buffalo) 
Western  Lake  Erie  Area  (MSO  Toledo) 

*  Eastern  Wisconsin  Area  (MSO  Milwaukee) 

Commander,  Eleventh  Coaal  Guard  District 

Eleventh  District  (m)— (310)  980-4300 

North  Coast  Area  (MSO  San  Francisco) 
San  Francisco  Bay  and  Delta  Area  (MSO  San 

Francisco) 
Central  Coast  Guard  Area  (MSO  San 

Francisco) 

*  Northern  Sector  (Ventura,  Santa  Barbara, 

and  San  Luis  Obispo  Counties  (MSO  Los 
Angeles-Long  Beach) 

*  Southern  Sector  (Los  Angeles  and  Orange 

(bounties)  (MSO  Los  Angeles- Long 
Beach) 
San  Diego  Area  (MSO  San  Diego) 

Commander,  Thirteenth  Coast  Guard 
District 

Thirteenth  DisUict  (m>— (206)  553-1711 

*  Northwest  Area  (MSO  Puget  Sound  and 

M.SO  Portland) 

Fourteenth  District 

Fourteenth  District  (m) — (808)  541-2114 

*  Honolulu  Area  (M.SO  Honolulu) 
Territory  of  (Juam  Area  (MSO  (]uam) 
Commonwealth  of  Northern  Marianas  Islands 

Area  (MSO  Guam) 

Commander,  Seventeenth  Coast  Guard 
District 

Seventeenth  District  (m) — (907)  463-2205 

*  The  Alaska  Federal/State  Unified 

Preparedness  Plan  (MSO  Valdez.  MSO 
Anchorage,  and  MSO  Juneau) 

Sub-Area  Committees 

Prince  William  Sound  Area 
Cook  Island  Area 
Kodiak  Island  Area 
Aleutian  Islands  Area 
Northwest  Arctic  Area 
Western  Alaska  Area 
Bristol  Bay  Area 
Southeast  Alaska  Area 
North  Slope  Area 

Dated;  )anuary  26. 1996. 
I.e.  Card, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

(FR  Doc.  96-1881  Filed  1-30-96;  8:45  am) 

ULUNG  CODE  4aiO-14-M 


Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
February  14,  1996,  at  10  a.m.  Arrange 
for  oral  presentations  by  February  2. 
199R. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers  ' 

Association,  1400  K  Street,  NW.,  Suite 
801,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Miss 
Jean  Casciano.  Federal  Aviation 
Administration  (ARM-25).  800 
Independence  Avenue.  SW.. 
Washington,  EX:  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  February  14, 
1996,  at  the  General  Aviation 
Manufacturers  Association,  1400  K 
Street,  NW.,  Suite  801,  Washington,  DC, 
10  a.m.  The  agenda  will  include: 
— A  progress  report  from  the  Digital 

Information  Working  Group 
— A  briefing  on  improvements  that  have 

been  made  to  the  Air>vorthiness 

Directives  process 
— Notable  comments  on  specific  issues 
— Other  business 

Copies  of  the  proposed 
recommendation  will  be  available  to 
interested  persons  prior  to  the  meeting. 
A  copy  may  be  obtained  by  contacting 
the  person  listed  under  the  heading  FOR 
FURTHER  INF0RMATK3N  CONTACT. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  February  2,  1996,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 


UMI 


heading  FOR  fup^^^er  information 
CONTACT. 

Issued  in  Washington,  DC,  on  January  25, 
1996. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 
|FR  Doc.  96-1958  Filed  1-30-96;  8:45  am] 
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Notice  o'  intent  To  Rule  on  Application 
To  use  the  Revenue  From  a  Passenger 
Pa.cihty  Charge  (PFC)  at  Capital 
AirDort,  Springfield,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Capital  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  1,  1996. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  pAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  E.  Devon  Avenue, 
Room  260,  Des  Plaines,  Illinois  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Robert 
O'Brien.  Jr.,  Director  of  Aviation  of  the 
Springfield  Airport  Authority  at  the 
following  address:  Springfield  Airport 
Authority,  Capital  Airport.  Sprinefield 
IL  62707. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Springfield 
Airport  Authority  under  5  158  2T  of  Part 
158. 
FOR  FURTHER  INFORMATION  CONTACT: 

Manager,  Chicago  Airports  District 
Office.  2300  E.  Devon  Ave.,  Room  260, 
Des  Plaines,  IL  60018,  (847)  294-7435 
The  application  may  be  reviewed  in 

person  i*  'h:^  same  location, 
SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  piiiilu 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Capital  Airpoii 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 


101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  18,  1996,  the  FAA 
determined  that  the  application  to  use 
the  revenue  a  PFC  submitted  by  the 
Springfield  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  1, 1996. 

The  following  is  a  brief  overview  of 
the  application. 
PFC  application  number  96-06-U-OO- 

SPI 
Leve/o/t/ieFFC.$3.00 
Actual  charge  effective  date:  June  1, 

1992 
Estimated  charge  expiration  date: 

February  1.2006 
Total  approved  net  PFC  revenue:  ° 

$15,146,473 
Brief  description  of  proposed  project(s): 

Construct  Parallel  Taxiway  for 

Runway  31;  Install  ILS  on  Runway  31. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  Air 
Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT, 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Springfield 
Airport  Authority. 

Issued  in  Des  Plaines,  Illinois  on  January 
24,  1996 
Benito  De  Lj?on, 

Sdanager.  Planning  and  Programming  Branch 
Airports  Division.  Great  Lakes  Region. 
|FR  Doc.  96-1959  Filed  1-30-96;  8:45  am) 
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Federal  Highway  Adn-iinist'stlon 

Environmental  Impact  Statement;  Crow 
Wing  County,  MN 

AGENCY:  r PC eral  Highway 
Administration  (FHWA),  DOT. 

aCmON:  Notice  of  intent  (NOI). 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  11 
hnvironmental  Impact  Statement  (EIS) 
wiil  be  prepared  for  a  proposed  highway 
proiect  in  Crow  Wing  County, 
Minnesota  The  Tier  11  EIS  includes 
special  studies  into  noise,  soil  and 
ground  water  contamination,  water 
hodv  modification,  wetland  mitigation, 
piidangered  species,  as  well  as 
consideration  of  final  design  issues. 
FOR  FURTHER  INFORMATION  COffTACT: 


Alan  J.  Friesen,  Engineering  and 
Operations  Engineer.  Federal  Highway 
Administration,  Suite  490  Metro  Square 
Building,  7th  Place  and  Robert  Street, 
St.  Paul.  MN  55101,  Telephone  (612) 
290-3236. 

SUPPLEMENTARY  INF0RMATK3N:  The 
FHWA,  in  cooperation  with  the 
Minnesota  Department  of 
Transportation,  will  prepare  a  Tier  11 
EIS  on  a  proposal  to  relocate  MN  Trunk 
Highway  371  (TH  371)  in  Crow  Wing 
County,  Minnesota.  The  proposed 
improvement  would  involve  the 
construction  of  approximately  five  miles 
of  roadway  on  new  alignment  &x)m 
south  of  Barrows,  Minnesota  to  the 
existing  intersection  of  TH  210  and  TH 
371  in  Baxter.  Minnesota. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 
Also  included  in  this  proposal  is  a  new 
crossing  over  the  Mississippi  Ri.ver. 

The  Tier  I  EIS  has  been  completed, 
resulting  in  a  preferred  alignment.  The 
Tier  I  EIS  was  published,  reviewed, 
comments  were  addressed,  and  a  Record 
of  Decision  has  been  issued.  The  Tier  n 
EIS  will  utilize  work  accomplished 
under  the  Tier  I  by  reference  and 
expand  into  several  special  studies  and 
detail  issues. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  firom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  (Catalog  of  Federal 
Domestic  Assistance  Program  number 
20.205,  Highway  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  federal  programs  and 
activities  apply  to  this  program.) 

Issued  on:  January  16, 1996. 
Wallace  O.  Oien, 
Right  of  Way  Officer. 
[FR  Doc.  96-1796  Filed  1-30-96;  8:45  amj 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-61;  Notice  2] 

Decision  That  Nonconforming  1992 
and  1993  (Mercedes-Benz  320SL 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT, 
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action:  Notice  of  decision  by  NHTSA 

•  nonconfonning  1992  and  1993 
M'  n;edes-Benz*320SL  passenger  cars 
are  eligible  for  importation. 

Si.MM  ■■  jy:  This  notice  announces  the 
;  .  -sion  by  NHTSA  that  1992  and  1993 
Mercedes-Benz  320SL  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
vehicles  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards  (the  U.S. -certified 
version  of  the  1992  and  1993  Mercedes- 
Benz  320SL),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DA'ES:  This  decision  is  effective  January 
-;    1996. 

F0«  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
,5.306). 

3,.P&.  iMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactures  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
lublishes  this  decision  in  the  Federal 
Register. 


C&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1992  and  1993 
Mercedes-Benz  320SL  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  October  30,  1995  (60 
FR  55298)  to  afford  an  opportunity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  thorough  description 
of  the  petition.  No  comments  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-142  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1992  and  1993  Mercedes-Benz  320SL 
(Model  ID  129.063)  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  substantially 
similar  to  1992  and  1993  Mercedes-Benz 
320SL  passenger  cars  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  are 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  25, 1996. 
Marilynne  JacolM, 

Director  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  96-1960  Filed  1-30-96;  8:45  am) 
BILUNQ  COOe  4*10-6*-M 


Surface  Transportation  Board 

[No.  MC-F-20783] 

Capitol  Bus  Company;  Pooling; 
Greyhound  Lines,  Inc. 

AGENCY:  Surface  Transportation  Board. ' 


■  The  ICC  Termination  Act  of  199S.  Pub.  L.  104- 
88.  109  Stat.  803  (the  Act),  which  was  enacted  on 
December  29,  1995.  and  took  effect  on  January  1. 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 


ACTION:  Notice  of  proposed  revenue 
pooling  application. 

SUMMARY:  By  application  filed 
November  29,  1995,  Capitol  Bus 
Company  (Capitol),  of  Harrisburg.  PA, 
and  Greyhound  Lines,  Inc.  (Greyhound), 
of  Dallas,  TX,  jointly  request  approval  of 
a  revenue  pooling  arrangement  under 
former  49  U.S.C.  11342(a)  with  respect 
to  their  motor  passenger  transportation 
services  between  Syracuse,  NY,  and 
Harrisburg,  PA,  and  between  Harrisburg 
and  Washington,  DC.  Applicants 
already  pool  transportation  services  on 
these  routes,  and  under  the  proposal 
they  also  seek  to  pool  the  earnings  from 
these  routes.  Their  stated  objective  is  to 
reduce  excess  bus  capacity  on  the 
pooled  routes  and  cement  the  business 
relationship  between  them. 
DATES:  Comments  on  the  proposed 
agreement  may  be  filed  with  the  Board 
in  the  form  of  verified  statements  on  or 
before  March  1,  1996.  Applicants' 
rebuttal  statements  are  due  on  or  before 
March  21, 1996. 

ADDRESSES:  Send  verified  statements  to: 
(1)  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
Room  1324,  1201  Constitution  Avenue, 
N.W.,  Washington,  DC  20423  and  (2) 
Applicants'  representatives:  Dennis  N. 
Barnes.  Morgan,  Lewis  and  Bockius, 
1800  M  Street,  N.W.  (#600N), 
Washington,  DC  20036-7060;  and  Fritz 
R.  Kahn,  Suite  750  West,  1100  New 
York  Avenue,  N.W.,  Washington,  DC 
20005-3934. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Llewellyn  Brown,  (202)  927-5303 
or  Beryl  Gordon,  (202)  927-5610.  (TDD 
for  the  hearing  impaired:  (202)  927- 
5721.) 

SUPPLBI«ENTARY  INFORMATION:  The 
Interstate  Commerce  Commission 
previously  approved  an  agreement 
allowing  Capitol  and  Greyhound  to  pool 
their  services  between  Syracuse  and 
Harrisburg  and  between  Harrisburg  and 
Washington.  DC.  See  Capitol  Bus 
Company — Pooling — Greyhound  Lines, 
No.  MC-F-19154  (Sub-No.  1)  (ICC 
served  Nov.  28,  1988).  Under  the 
proposed  pooling  arrangement,  Capitol 
and  Greyhound  now  seek  to  pool  their 
revenues  over  these  routes,  as  well. 
Applicants  state  that,  while  their 
service  pooling  agreement  has 


before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996,  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1,  1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  14302. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  section 
of  the  statute,  49  U.S.C.  11342(a). 


UMI 


succeeded  in  permitting  them  to  reduce 
redundant  services,  increase  the  load 
factor,  and  increase  revenues,  the  load 
factor  remains  unacceptably  low, 
causing  an  intolerable  drain  on  their 
resources.  Assertedly.  they  feel 
compelled  to  operate  the  number  of 
schedules  they  operate  to  protect  their 
respective  market  shares, 
notwithstanding  that  the  market  is  being 
overserved. 

Applicants  state  that  revenue  pooling 
will  allow  them  to  achieve  greater 
economies  of  operation,  permitting  each 
to  manage  better  its  pricing  structures 
and  capital  improvements.  Each  carrier 
would  share  financially  in  the 
vicissitudes  of  the  pooled-route 
operations  of  the  other,  creating  an 
otherwise  unattainable  degree  of 
financial  stability.  They  assert  that  the 
agreement  is  in  the  public  interest.  With 
the  additional  measure  of  financial 
stability,  they  maintain  that  they  will  be 
able  to  improve  service  to  the  traveling 
public. 

They  argue  that  there  are 
overwhelming  intermodal  competitive 
pressures  that  are  available  to  protect 
the  public.  Ample  rail  passenger  service 
is  available  on  Amtrak  between  these 
points  via  New  York  City,  NY,  or 
Philadelphia,  PA.  The  major  points 
served  by  these  routes  also  receive 
frequent  daily  air  service  from  United 
Air  Lines  and  USAir.  SevernI  interstate 
highways  connect  these  points,  as  well. 

Copies  of  the  pooling  application  may 
be  obtained  free  of  charge  by  contacting 
petitioners'  representatives.  In  the 
alternative,  the  pooling  application  may 
be  inspected  at  the  offices  of  the  Surface 
Transportation  Board,  Room  1221, 
during  normal  business  hours.  A  copy 
of  this  notice  will  be  served  on  the 
Department  of  Justice,  Antitrust 
Division.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
service  on  (202)  927-5721.] 

Decided:  January  11, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons,  and  Board  Member 
Owen. 

Vernon  A.  Williams, 
Secretary 
[FR  Doc.  96-1915  Filed  1-30-96;  8:45  am) 

BILUNG  COOE  4910-00-R 


Surface  "!''a'^spcrtr.tion  Board' 
[STB  finance  DccKetNo.  32849] 

Camp  Lejeunp  Raii-oac  Company; 
Lease  Exenption;  Camp  Lejeune 
Marine  Corps  Base  to  Jacksonville,  NC 

Camp  Lejeune  Railroad  Company 
(CLRC),  a  wholly  owned  subsidiary  of 
Norfolk  Southern  Railway  Company, 
has  filed  a  notice  of  exemption  to  renew 
a  lease  from  the  United  States  of 
America,  Department  of  Navy 
(Government),  of  a  5.6-mile  railroad  line 
between  milepost  2.5  at  the  Marine 
Corps  Base,  Camp  Lejeune,  and 
milepost  8.1  at  Jacksonville,  Onslow 
County,  NC. 

CLRC  has  operated  and  leased  the  rail 
line  from  the  Government  under  a  lease 
originally  authorized  by  the  ICC  in 
1984.2  The  lease  expired  on  August  31, 
1994.  The  parties  have  agreed  to  review 
and  extend  the  lease  until  August  31, 
1999. 

Any  comments  must  be  filed  with  the 
Board  and  served  on:  Robert  J.  Cooney, 
Norfolk  Southern  Corporation,  3 
Commercial  Place,  Norfolk,  VA  23510- 
2191. 

This  notice  was  filed  under  49  CFR 
1180.4(g)(1),  and  despite  CLRC's 
assertion  that  the  transaction  is 
governed  by  49  U.S.C.  10901  and  49 
CFR  1150.31(a),  CLRC  has  not 
demonstrated  why  the  lease  renewal 
differs  from  the  situation  in  1989  and 
hence  does  not  fall  within  section 
11323(a)(2)  and  49  CFR  1180.2(d)(4). 
The  notice  is  thus  being  published 
under  49  CFR  1180.2(d)(4).  If  the  notice 
contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  lease 
transaction  will  be  protected  pursuant 
to  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate,  354  I.C.C.  732  (1978)  and 
360  I.C.C.  653  (1980). 

Decided:  January  25, 1996. 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1.' 
1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  hjnctions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  This  notice  relates  to  functions  that 
are  subject  to  Board  jurisdiction  pursuant  to  49 
U  S.C.  11323. 

2  See  Camp  Lejeune  Railroad  Company — Lease 
Exemption,  Finance  Docket  No.  30553  (ICC  served 
Sept.  17,  1984),  and  Camp  Lejeune  Railroad 
Company— Renewal  of  Lease  Exemption  a  Rail  Une 
in  North  Carolina,  Finance  Docket  No.  30553  (Sub- 
No.  1 )  (ICC  served  Oc' .  6,  1 989).    , 


By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  96-1916  Filed  1-30-96;  8:45  am) 

BILUNQ  COOE  4916-Oa-P 

[Docket  No.  AB-33  (Sub-No.  70)] 

Union  Pacific  Railroad  Company; 
Abandonment;  Wallace  Branch,  ID 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Extension  of  Comment  Filing 
Period. 

summary:  The  Rails  to  Trails 
Conservancy  seeks  the  immediate 
issuance  of  a  certificate  of  interim  trail 
use  under  section  8(d)  of  the  National 
Trails  System  Act.  16  U.S.C.  1247(d).  for 
a  71.5-mile  rail  line  of  Union  Pacific 
Railroad  Company  between  milepost 
16.5,  near  Plummer,  and  milepost  7.6, 
near  MuUan,  via  milepost  80.4/0.0  near 
Wallace,  in  Benewah,  Kootenai,  and 
Shoshone  Counties,  ED.  The  ICC  issued 
a  notice  on  December  29,  19^  (60  FR 
67364)  to  request  comments  from  all 
interested  parties,  agencies,  and 
members  of  the  public  as  to  whether 
there  is  any  impediment  to  the  issuance 
of  Trails  Act  authority  in  the  unusual 
circumstances  of  this  case.  Comments 
were  due  on  January  29,  1996. 

The  Environmental  Enforcement 
Division  of  the  United  States 
Department  of  Justice,  on  behalf  of  the 
Departments  of  Interior  and  Agriculture, 
requests  a  60-day  extension  of  the 
comment  period  to  March  29, 1996,  to 
allow  comment  on  behalf  of  all  Federal 
environmental  concerns.  The  Board  will 
extend  the  comment  period  for  45  days. 
DATES:  Comments  are  due  by  March  14. 
1996. 

ADDRESSES:  An  original  and  10  copies  of 
all  comments,  referring  to  Docket  No. 
AB-33  (Sub-No.  70),  should  be  filed 
with  the  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 


■  The  ICC  TerminaUon  Act  of  1995.  Pub.  L.  No. 
104-88,  109  Stat.  803  (the  Act),  which  was  enacted 
on  December  29. 1995,  and  took  effect  on  January 
1. 1996,  abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred  certain  functions 
and  proceedings  to  the  Surface  Transportation 
Board  (Board).  Section  204(b)(1)  of  the  Act 
provides,  in  general,  that  proceedings  pending 
before  the  ICC  on  the  effective  date  of  that 
legislation  shall  be  decided  under  the  law  in  effect 
prior  to  January  1,  1996.  insofar  as  they  involve 
functions  retained  by  the  Act.  This  notice  relates  to 
a  proceeding  that  was  pending  with  the  ICC  prior 
to  January  1. 1996,  and  to  functions  that  are  subject 
to  Board  jurisdiction  pursuant  to  49  U.S.C.  10903. 
Therefore,  this  notice  applies  the  law  in  effect  prior 
to  the  Act,  and  citations  are  to  the  former  sections 
of  the  statute,  unless  otherwise  indicated. 


:{ 
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copy  ot  all  i.ufi)[nu(it»  must  bt)  served  on 

all  parties  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  927-5660. 

[Assistance  for  the  hearing  impaired  is 

available  through  TDD  at  (202)  927- 

5721.1 

Decided:  lanuary  25. 1996. 
By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Vernon  A.  Wiiiiams, 

Secretary. 

[FR  Doc.  9&-1903  Filed  1-30-96:  8:45  am] 

anjJNG  COOE  491S-0(M> 


DEP  A  n-MFNT  OF  THE  TREASURY 

O''  ;e  of  Thrift  Supervision 

Pr    posed  Agency  Information 
Co  lection  Activities;  Comment 

Rtxjuest 

A  irNCY:  Office  of  Thiifl  Supervision, 

:  reasury.     . 

ACTION:  Notice  and  request  for 

comments. 

3  MMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  "Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Savings  and 
Loan  Holding  Company  Registration 
Statement,  OTS  Form  H-(b)10. 
DATES:  Written  comments  should  be 
received  on  or  before  April  1,  1996  to 
be  assured  of  consideration. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0020.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street.  NW.  From  9  a.m.  to  5 
p.m.  on  business  days;  they  may  be  sent 
by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments 
over  25  pages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW.,  from 
9  a.m.  until  4  p.m.  on  business  days. 

Copies  of  the  OTS  Form  H-(b)10  with 
instructions  are  available  for  inspection 
at  1700  G  Street.  NW.,  fi-om  9  a.m.  until 

4  pjn.  on  business  days  or  from 


PubliFax,  OTS'  Fax-on-Demand  system, 
at (202)  906-5660 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  addi'icnal  information 
should  be  directed  to  Pamela  Schaar, 
Corporate  Activities  Division. 
Supervision  Policy,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW., 
Washington,  DC  20552,  (202)  906-7205. 

SUPPLEMENTARY  INFORMATION: 

Title:     Savings  and  Loan  Holding 
Company  Registration  Statement. 

OMB  Number:     1550-0020. 

Form  Number:     OTS  Form  H-(b)10. 

Abstract:    This  information  is 
collected  to  determine  if  a  savings  and 
loan  holding  company's  adherence  to 
the  statutes,  regulations  and  conditions 
of  approval  to  acquire  an  insured 
institution  and  whether  any  of  the 
holding  company's  activities  would  be 
injurious  to  the  operation  of  the 
subsidiary  savings  institution. 

Current  Actions:    OTS  is  proposing 
to  renew  this  information  collection 
without  revision. 

Type  of  Review:     Extension. 

Affected  Public:     Business  or  for 
Profit. 

Estimated  Number  of  Respondents: 
138. 

Estimated  Time  per  Respondent:     8 
Hours. 

Estimated  Total  Annual  Burden 
Hours:     1100. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  l)ecome  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 
Catherine  CM.  Teti, 
Director.  Records  Management  and 
Information  Policy. 

(FR  Doc.  96-1860  Filed  1-30-96;  8:45  ami 
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Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Savings  and 
Loan  Holding  Company  Applications. 
DATES:  Written  comments  should  be 
received  on  or  before  April  1, 1996  to 
be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0015.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9  a.m.  to  5 
p.m.  on  business  days;  they  may  be  sent 
by  facsimile  transmission  to  FAX 
Number  (202)  906-7755.  Comments 
over  25  p>ages  in  length  should  be  sent 
to  FAX  Number  (202)  906-6956. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  NW..  from 
9  a.m.  until  4  p.m.  on  business  days. 

Copies  of  the  OTS  Forms  H-(e) , 

QTS  Form  1393  and  OTS  Application 
Certification  with  instructions  are 
available  for  inspection  at  1700  G  Street, 
NW.,  ftt)m  9  a.m.  until  4  p.m.  on 
business  days  or  from  PubliFax,  OTS' 
Fax-on-Demand  system,  at  (202)  906- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Pamela  Schaar, 
Corporate  Activities  Division. 
Supervision  Policy,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-7205. 

SUPPLEMENTARY  INFORMATION: 

Title:    Savings  and  Loan  Holding 
Company  Applications. 

OMB  Number:     1550-0015. 

Form  Number:     OTS  Form  H-(e) , 

OTS  Form  1393,  Application 
Certification. 

Abstract:    This  information  is 
necessary  to  determine  whether  a 
company  meets  the  statutory  standards 
to  become  a  savings  and  loan  holding 
company. 

Current  Actions:     OTS  is  proposing 
to  renew  this  information  collection 
without  revision. 

Type  of  Review:    Extension. 

Affected  Public:    Business  or  for 
Profit. 

Estimated  Number  of  Respondents: 
1487. 

Estimated  Time  per  Respondent: 
72.4  Hours. 

Estimated  Total  Annual  Burden 
Hours:     107,710. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Written  comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  burden 
including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection  request. 
Catherine  CM.  Teti, 
Director,  Records  Management  and 
Information  Policy. 
IFR  Doc.  96-1861  Filed  1-30-96;  8:45  ami 
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Dated:  lanuary  25,  1996. 
Rose  Royal, 

Management  Analyst,  Federal  Register      t 
Liaison. 
(FR  Doc.  96-1779  Filed  1-30-96;  8:45  amj 
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UNITED  S'^ATES  iNFORMATION 

AGENC> 

U  S   Advisofy  Commission  on  Public 
Dp'or-nacy  Meefinp 

AGENCY:  United  States  Information 
Agency.  | 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
hold  a  symposium,  on  "America's 
Interests  Abroad  and  Budget  Realities". 
Wednesday,  January  31  at  10  a.m.-12 
noon  at  the  Grand  Hyatt  Hotel,  1000  H 
Street,  N.W..  (Independence  Level). 

Participants  will  be:  Chairman  Lewis 
Manilow,  Moderator;  Mr.  Robert  Earle, 
Minister  Counselor  for  Public  Affairs, 
U.S.  Embassy  Bonn;  Mr.  David  Good, 
Counselor  of  Embassy  for  Public  Affairs, 
U.S.  Embassy  Tel  Aviv;  Mr.  Robert 
LaGamma,  Counselor  of  Embassy  for 
Public  Affairs,  U.S.  Embassy  Pretoria; 
Mr.  William  Maurer,  Minister  Counselor 
for  Public  Affairs,  U.S.  Embassy  Seoul. 

The  President,  Congress,  and  the 
American  people  are  asking  America's 
foreign  affairs  agencies  to  rethink  what 
they  do  and  how  they  do  it.  This 
symposium  brings  together  senior 
diplomats  from  countries  important  to 
U.S.  interests  abroad.  Panelists  will 
discuss  foreign  perceptions  of  the 
United  States,  and  look  at  how 
information  age  opportunities  and 
budget  realities  are  changing  the  way 
America  xmderstands,  informs,  and 
influences  foreign  publics 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Betty  Hayes,  (202)  619-4468. 
if  you  are  interested  in  attending  the 
meeting. 


DEPARTMENT' OF  V 
AFFAIRS 


CTgp;. 


Privacy  Act  of  "! 974   Amendments to a 
System  of  Records 

AGENCY   Department  of  Veterans  Affairs 

(VAj. 

ACTION:  Notice  of  amendments  to  system 

of  records. 

summary:  The  Department  of  Veterans 
Affairs  is  amending  a  system  of  records 
entitled,  "VA  Supervised  Fiduciary  and 
Beneficiary  Records— VA  37VA27" 
which  was  completely  revised  in  47  FR 
29132  dated  July  6,  1982.  The  system  of 
records  has  been  altered  to  update  U.S. 
Code  citations,  add  an  additional 
category  of  individuals  to  be  covered  by 
the  system  and  five  new  categories  of 
records;  identify  two  existing  paper  file 
groups  within  the  system  that  may 
contain  record  information,  and  name 
an  automated  record  system  that  takes 
the  place  of  the  ADIS  (Automated  Diary 
and  Index  System).  Two  new  routine 
uses  are  being  added  and  two  existing 
routine  ii-jps  nre  being  deleted. 
DATES  AND  ADDRESSES:  Interested 
persons  are  invited  to  submit  written 
comments,  suggestions  or  objections 
regarding  the  proposed  system  of 
records  to  the  Director,  Office  of 
Regulations  management  (02D), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  relevant  material  received 
before  march  1, 1996,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management,  Room  1176,  801  I  Street, 
NW.,  Washington,  DC  20001,  ft-om  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  (except  Federal  holidays). 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  routine  use 
statements  included  herein  ace  effective 
March  1, 1996,  and  all  other  provisions 
included  herein  are  effective  March  1, 
1996. 

FOR  FURTHER  iNf  ORMATION  CONTACT: 
Robert  Bishop,  Program  Analyst, 
Outreach  and  Customer  Services  Staff 
(274),  Veterans  Benefits  Administration, 
810  Vermont,  NW.,  Washington.  DC 
20420,  telephone  (202)  273-6740. 


SUPPLEMENTARY  INFORMATION:  The  name 
of  the  system  is  to  be  changed  from  "VA 
Supervised  Fiduciary  and  Beneficiary 
Records— VA"  (37VA27)  to  "VA 
Supervised  Fiduciary/Beneficiary  and 
General  Investigative  Records — VA" 
(37V A27).  The  title  change  more 
accurately  reflects  the  type  of  records 
maintained  in  this  system. 

The  new  category  of  individuals  will 
include  veterans  or  other  beneficiaries 
for  whom  investigations  of  other  than 
fiduciary  program  matters  are 
conducted.  These  investigations  are 
called  nonfiduciary  program 
(nonprogram)  field  examinations  or 
investigations.  The  change  to  this 
system  will  also  incorporate  additions 
to  the  types  of  records  maintained:  (1) 
Copies  of  nonfiduciary  program 
investigative  reports,  (2)  photographs  of 
people  (incompetent  beneficiaries  and 
other  persons  who  are  the  subject  of  a 
VA  investigation),  places,  and  things,  (3) 
•finger  print  records,  (4)  incompetent 
beneficiary  record  information  in  the 
Fiduciary  Beneficiary  System  (FBS),  and 
(5)  Social  Security  Administration 
(SSA)  information  and  records 
pertaining  to  incompetent  beneficiaries 
who  are  also  in  receipt  of  VA  benefits. 

Identifying  nonfiduciary  program 
investigative  reports  within  the  system 
of  records  will  allow  VA  to  file  copies 
of  records  of  completed  nonfiduciary 
program  investigations  by  a  name  or 
some  other  identifier.  These 
investigations  may  be  conducted  for  the 
purpose  of  developing  evidence  to 
enable  a  VA  organizational  element  to 
make  administrative  decisions  on 
benefits  eligibility  and  other  issues. 
Nonprogram  field  examinations  or 
investigations  are  also  used  to  develop 
evidence  for  further  investigation  of 
potential  criminal  issues.  Currently 
there  is  no  authority  to  file  and  maintain 
copies  of  nonfiduciary  program 
investigative  reports  by  name  or  other 
identifier.  Original  reports  are  sent  to 
the  VA  element  that  requested  the 
investigation  where  disclosures  ot 
information  are  covered  under  other 
system  of  records  routine  uses.  VA  field 
station  personnel  may  place  copies  of 
these  reports  in  chronological  order  in 
files  called  veterans  files  and 
correspondence  files  making  it  difficult 
to  retrieve  a  report  in  medium  to  large 
stations  where  the  number  of 
nonfiduciary  program  investigations 
tends  to  be  large.  Follow-up  requests  for 
information  about  the  reports  often  are 
made  by  name  or  numerical  identifier 
and  do  not  contain  the  approximate 
dates  of  either  the  report  or  the  request 
for  the  investigation. 

Adding  to  the  category  of  records 
photographs  of  people  (incompetent 
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benetu,ianes  and  other  persons  who  are 
the  subject  of  a  VA  investigation), 
places,  and  things  provides  a  more 
accurate  description  of  the  type  of 
record  material  that  may  be  found  in  a 
principal  guardianship  folder  (PGF), 
veterans  file,  or  a  correspondence  file. 
The  accumulation  and  retention  of  this 
type  of  material  will  assist  VA  field 
examiners  in  making  positive 
identification  of  certain  incompetent 
beneficiaries  (to  include  missing 
persons)  and  other  persons  under 
investigation,  provide  graphic  evidence 
in  support  of  narrative  reports,  and 
verification  of  claimed  purchases  by 
fiduciaries.  Acquisition  and  retention  of 
this  type  of  material  will  lessen  the 
potential  for  fraud  and  reduce  the 
number  of  manhours  needed  to 
accomplish  the  more  complex 
investigations.  Finger  print  records  are 
sometimes  acquired  during  missing 
veteran  and  other  types  of  investigations 
where  a  positive  identification  of  a 
person  is  required  in  order  to  settle  a 
question  on  benefits  eligibility. 

The  principal  guardianship  folder 
(PGF)  is  the  primary  repository  for 
information  within  this  records  system. 
Two  other  files  called  veterans  files  and 
correspondence  files  are  used  to  hold 
copies  of  fiduciary  program  and 
nonfiduciary  program  reports  as  well  as 
attachments,  exhibits,  and  other 
material  such  as  copies  of  the  records 
dted  above.  Documents  placed  in  these 
two  files  are  kepi  on  a  temporary  basis 
for  control  and  follow-up  purposes 
since  the  original  reports  and  other 
documents  are  returned  to  the 
requesting  element. 

The  Fiduciary-Benefidary  System 
(FBS)  is  an  automated  master  record, 
diary  and  management  information 

>:stem  that  was  developed  to  replace 
the  Automated  Diary  and  Index  System 
(ADISjl  The  system  provides  current, 
readil^  available  beneficiary/fiduciary 
informiation  and  managenlent  support  to 
all  58  regional  offices  for  work  controls, 
statistical  work  counts  and  evaluation 
purposes.  The  system  includes  an 
enhanced  diary  program  to  provide 
improved,  more  efficient  service  to 
incompetent  beneficiaries. 

Many  VA  beneficiaries  who  are 
incompetent  or  under  a  legal  disability 
receive  benefits  from  Social  Security 
Administration  fSSA)  concurrently  with 
VA  benefits.  By  agreement  with  SSA, 
VA  willbecome  the  lead  agency  for 
supervision  of  cases  of  incompetent 
beneficiaries  of  common  interest. 
Therefore,  a  sharing  of  information  such 
as  accountings  and  payment/payee 
status  will  take  place.  The  information 
provided  by  Social  Security 
Administration  may  be  retained  in  the 


VA  system  of  records  in  its  various 
formats  and  disclosed  according  to  VA 
record  system  routine  uses. 

Routine  uses  have  been  amended  to 
accommodate  disclosures  to  third 
parties  who  might  have  information  on 
an  issue  under  VA  investigation  or 
information  about  an  incompetent 
beneficiary  or  other  person  under 
investigation.  Also  included  in  the 
amended  routine  uses  will  be 
disclosures  to  the  Social  Security 
Administration  regarding  incompetency 
cases  of  common  interest. 

VA  received  two  adverse  decisions. 
Doe  versus  DiGenova,  779  F.2d  74  (D.C. 
Cir.  1985)  and  DOE  versus  Stephens, 
851  F.  2d  1457  (D.C.  Cir.  1988), 
involving  disclosure  of  veteran  records 
subject  to  38  U.S.C.  5701,  and  5  U.S.C. 
552a.  the  Privacy  Act  of  1974.  As  a 
result  of  these  decisions  and  their 
potential  impact  on  VA  operations, 
including  those  of  the  District  Counsel, 
VA  sought  guidance  from  the  Office  of 
Legal  Counsel  in  the  Department  of 
Justice  (DOJ).  VA  has  modified  its 
practice  in  disclosing  Privacy  Act 
records  in  response  to  a  request  from  a 
law  enforcement  entity  conducting  an 
investigation,  and  has,  in  most 
instances,  stopped  disclosing  Privacy 
Act  records  pursuant  to  the  receipt  of  a 
subpoena  for  records.  Therefore,  the 
routine  use  providing  for  disclosure  of 
information  in  response  to  subpoenas  is 
being  deleted. 

Dated:  January  17,  1996. 
lease  Bro%vn, 
Secretary  of  Veterans  Affairs. 

37V  A27 

SYSTEM  NAME: 

VA  Supervised  Fiduciary/Beneficiary 
and  General  Investigative  Records — 
VA37VA27. 

SYSTEM  LOCATION: 

Records  are  maintained  at  VA 
regional  offices,  VA  medical  and 
regional  office  centers,  VA  regional 
office  and  insurance  centers,  and  at  the 
Austin  Data  Processing  Center.  These 
records  are  generally  maintained  by  the 
regional  office  activity  having 
jurisdiction  over  the  geographical  area 
in  which  the  VA  beneficiary  resides. 
Addresses  of  VA  field  stations  and  the 
Data  Processing  Center  are  listed  in  VA 
Appendix  1. 

CATEGORIES  Of  INDIVCUALS  COVERED  BY  THE 
SYSTEM: 

The  following  categories  of 
individuals  are  covered  by  this  system: 
(1)  A  VA  beneficiary  (i.e.,  a  veteran  or 
a  non-veteran  adult  who  receives  VA 
monetary  benefits,  lacks  the  menial 


capacity  to  manage  his  or  her  own 
financial  affairs  regarding  disbursement 
of  funds  without  limitation,  and  is 
either  rated  incompetent  by  VA  or 
adjudged  to  be  under  legal  disability  by 
a  court  of  competent  jurisdiction;  or  a 
child  who  has  not  reached  majority 
under  State  law  and  receives  VA 
monetary  benefits);  (2)  a  VA  supervised 
fiduciary  (i.e..  a  VA  Federal  fiduciary  to 
include  legal  custodians,  spouse  payees, 
superintendents  of  Indian  reservations 
and  custodians-in-fact  appointed  by  VA 
to  serve  as  payee  of  VA  monetary 
benefits  for  an  incompetent  VA 
beneficiary;  or  a  person  or  legal  entity 
appointed  by  a  State  or  foreign  court  to 
supervise  the  person  and/ or  estate  of  a 
VA  beneficiary  adjudged  to  be  under  a 
legal  disability.  The  statutory  title  of  a 
court-appointed  fiduciary  may  vary 
from  State  to  State);  (3)  a  chief  officer  of 
a  hospital  treatment,  domiciliary, 
institutional  or  nursing  home  care 
facility  wherein  a  veteran,  rated 
incompetent  by  VA,  is  receiving  care 
and  who  has  contracted  to  use  the 
veteran's  VA  funds  in  a  specific  manner; 
(4)  a  SDP  (supervised  direct  payment) 
beneficiary  (i.e.  an  incompetent  adult 
who  receives  VA  monetary  benefits,  or 
other  individual  for  whom  an 
investigation  of  other  than  a  fiduciary  or 
guardianship  matter  is  conducted  for 
the  purpose  of  developing  evidence  to 
enable  a  VA  organizational  element  to 
make  administrative  decisions  on 
benefits  eligibility  and  other  issues;  or, 
to  develop  evidence  for  further 
investigations  of  potential  criminal 
issues. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  in  the  Principal 
Guardianship  Folder  (PGF)  are  the 
primary  records  in  this  system.  SSA 
derived  records,  as  needed,  are  also 
contained  in  this  system.  These  records 
as  well  as  secondary  files  called 
veterans  files  and  correspondence  files 
may  contain  the  following  types  of 
information:  (1)  Field  examination 
reports  (i.e..  VA  Form  27-4716a  or  27- 
3190.  Field  Examination  Request  and 
Report,  which  contains  a  VA 
beneficiary's  name,  address,  social 
security  number,  VA  file  number,  an 
assessment  of  the  VA  beneficiary's 
ability  to  handle  VA  and  non-BA  funds, 
description  of  family  relationships, 
economic  and  social  adjustment  data, 
information  regarding  activities,  and 
name,  address,  and  assessment  of  the 
porformance  of  a  VA-supervised 
fiduciary);  (2)  correspondence  from  and 
to  a  VA  beneficiary,  a  VA-supervised 
fiduciary,  and  other  interested  third 
parties;  (3)  medical  records  (i.e., 
medical  and  social  work  service  reports 
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generated  in  VA.  State,  local,  and 
private  medical  treatment  facilities  and 
private  physicians'  offices  indicating  the 
medical  history  of  the  VA  beneficiarv' 
including  diagnosis,  treatment  and 
nature  of  physical  or  mental  disability), 
(4)  finandal  records  (e.g..  accountings  of 
a  fidudary's  management  of  a  VA 
benefidary's  income  and  estate,  amount 
of  monthly  benefits  received,  amounts 
claimed  for  commissions  by  the  VA- 
supervised  fiduciary,  certificates  of 
balance  on  accounts  from  financial 
institutions,  and  withdrawal  agreements 
between  VA,  financial  institutions,  and 
VA-supervised  fiduciary);  (5)  court 
documents  (eg,  petitions,  court  orders, 
letters  of  fiduciaryship,  inventories  of 
assets,  and  depositions);  (6)  contractual 
agreements  to  serve  as  a  VA  Federal 
Fiduciary;  (7)  photographs  of  people 
(incompetent  beneficiaries,  fiduciaries, 
and  other  persons  who  are  the  subject 
of  a  VA  investigation),  places,  and 
things;  (8)  fingerprint  records;  and  (9) 
Social  Secunty  Administration  records 
containing  information  about  the  tyjie 
and  amount  of  SSA  benefits  paid  to 
beneficiaries  who  are  eligible  to  receive 
benefits  under  both  VA  and  SSA 
eligibihtv  criteria,  records  contaimng 
information  developed  by  SSA  about 
SSA  beneficianes  who  are  in  need  of 
representative  payees,  accountings  to 
SSA,  and  records  containing 
information  about  SSA  representative 
payees.  Also  contained  in  this  system 
are  copies  of  nonfiduciary  program 
investigation  records.  These  records  are 
reports  of  field  examinations  or 
investigations  performed  at  the  request 
of  any  organizational  element  of  VA 
about  any  subject  under  the  jurisdiction 
of  V.A  other  than  a  fiduciary  issue.  In 
addition  to  copies  of  the  reports,  records 
mav  include  copies  of  exhibits  or 
attachments  .such  as  photographs  of 
people  places  and  things;  sworn 
statements  legal  documents  involving 
loan  guaranty  transactions;  bankruptcy; 
and  debts  owned  to  VA;  accident 
reports;  birth,  death,  and  divorce 
records;  certification  of  search  for  vital 
statistics  documents,  and  beneficiary's 
financial  statement.s  and  tax  records; 
immigration  information;  and 
newspaper  riippmgs 

AimWHirY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38.  United  States  Code,  Chapter 
3.  section  .501(a),  (b):  title  38,  United 
States  Code  Chapter  55 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM.  tNCLUD»«Q  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 


acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of  and  at  the  request  of  that 
individual, 

2,  Any  information  in  this  system, 
except  for  the  name  and  address  of  a 
veteran,  which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  disclosed  to  a' 
Federal,  State,  local  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation,  or  charged  with  enfordng  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto,  at  the  initiative  of  VA. 

3.  The  n.ame  and  address  of  a  veteran, 
which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law.  whether  dvil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  may  be  disclosed  to  a 
Federal  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation,  or  charged 
with  enforcing  or  implementing  the 
statute,  regulation,  rule  or  order  issued 
pursuant  thereto,  in  response  to  its 
official  request,  when  that  mforn'ation 
is  for  law  enforcement  investigation 
purposes,  and  such  request  is  in  writing 
and  otherwise  complies  with  subsection 
(b)(7)  of  the  Privacy  Act 

4,  The  name  and  address  of  a  veteran, 
which  is  relevant  to  a  suspected 
violation  or  reasonably  imminent 
violation  of  law  concerning  public 
health  or  safety,  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  or  program  statute  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  miay  be  disclosed  to 
any  foreign.  State  or  io<^l  governmental 
agency  or  instrumentahtv  charged  under 
applicable  law  with  the  protection  of 
the  public  health  or  safeiv.  if  a  qualified 
representative  of  such  organization, 
agency  or  instrumentality  has  made  a 
v*Titten  request  that  such  name  and 
address  by  provided  for  a  purpose 
authorized  by  law,  and,  if  the 
information  is  sought  for  law 
enforcement  investigation  purposes,  and 
the  request  otherwise  complies  with 
subsection  fb){7)  of  the  Privacy  Act. 

5.  The  name  and  address  of  a  veteran 
may  be  disclosed  to  any  nonprofit 
organization  if  the  release  is  directly 
connected  with  the  conduct  of  programs 
and  the  utilization  of  benefits  under  title 
38  (such  disclosures  include 
computerized  lists  of  names  and 
addresses). 


6.  Any  information  in  this  system, 
including  name,  address,  social  security 
number,  VA  file  number,  medical 
records,  financial  records  and  field 
examination  reports  of  a  VA  benefidary, 
and  the  name,  address  and  information 
regarding  the  activities  of  a  VA- 
supervised  fiduciary  or  beneficiary  may 
be  disclosed  at  the  request  of  a  VA 
beneficiary  or  fidudary  to  a  Federal, 
State,  or  local  agency  in  order  for  VA  to 
obtain  informadon  relevant  to  a  VA 
decision  concerning  the  payment  and 
usage  of  funds  payable  by  VA  on  behalf 
of  a  benefidary,  or  to  enable  VA  to 
assist  a  benefidary  or  VA-supervised 
fidudary  in  obtaining  the  maximum 
amoiint  of  benefits  for  a  VA  beneficiary 
from  a  Federal,  State,  or  local  agency. 

7.  Any  information  in  this  system, 
including  name,  address,  social  security 
number.  VA  file  number,  medical 
records,  finandal  records  and  field 
examination  reports  of  a  VA  benefidary 
who  is  in  receipt  of  VA  and  Sodal 
Security  Administration  (SSA)  benefits 
ccMicurrently,  and  the  name,  address 
and  information  r^arding  the  activities 
of  a  VA-supervised  fidudary  may  be 
disclosed  to  a  representative  of  the 
Sodal  Security  Administration  to  the 
extent  necessary  for  the  operation  of  a 
VA  program,  or  to  the  extent  needed  as 
indicated  by  such  representative.    ^ 

8.  The  name  and  address  of  a  VA 
beneficiary,  VA  rating  of  incompetency, 
and  the  field  examination  report  may  be 
disclosed  to  a  Federal  agency,  upon  its 
offidal  request,  in  order  for  that  agency 
to  make  dedsions  on  such  matters  as 
competency  and  dependency  in 
connection  with  eligibility  for  that 
agency's  benefits.  This  information  may 
also  be  disclosed  to  a  State  or  local 
agency,  upon  its  offidal  request  in  order 
for  that  agency  to  make  dedsions  on 
such  matters  as  competency  and 
dependency  in  connection  with 
eligibility  for  that  agency's  benefits,  if 
the  information  pertains  to  a  VA 
beneficiary  who  is  not  a  veteran,  or  if 
the  name  and  address  of  the  veteran  is 
]Mt>vided  beforehand. 

9.  Any  informatiwi  in  this  system, 
including  medical  records,  financial 
records,  field  examination  reports, 
correspondence  and  court  documents 
may  be  disclosed  in  the  course  of 
presenting  evidence  to  a  court, 
magistrate  or  administrative  tribimal  in 
matters  of  guardianship,  inquests  and 
commitments,  and  to  probation  and 
parole  officers  in  connection  with  court 
required  duties. 

10.  Only  so  much  information, 
induding  information  in  VA  records 
obtained  from  Sodal  Security 
Administration,  and  the  name  and 
address  of  a  VA  benefidary,  fiduciary, 
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or  other  pf-rs 

is  necessary  to  obtain  a  coherent  and 

Informed  response  may  be  released  to  a 

third  party  who  may  have  information 

bearing  on  an  issue  under  VA 

investigation. 

11.  Any  information  in  this  system 
may  be  disclosed  to  a  VA  or  court- 
appointed  fiduciary  in  order  for  that 
fiduciary  to  perform  his  or  her  duties, 
provided  this  information  will  only  be 
released  when  the  disclosure  is  for  the 
benefit  of  the  beneficiary.  Any 
information  in  this  system  may  also  be 
disclosed  to  a  proposed  fiduciary  in 
order  for  the  fiduciary  to  make  an 
informed  decision  with  regard  to 
accepting  fiduciary  responsibility  for  a 
VA  beneficiary. 

12.  Any  information  in  this  system, 
including  medical  records, 
correspondence  records,  financial 
records,  field  examination  reports  and 
court  documents  may  be  disclosed  to  an 
attorney  employed  by  the  beneficiary,  or 
to  a  spouse,  relative,  next  friend  or  to  a 
guardian  ad  litem  representing  the 
interests  of  the  beneficiary,  provided  the 
name  and  address  of  the  beneficiary  is 
given  beforehand  and  the  disclosure  is 
for  the  benefit  of  the  beneficiary,  and 
the  release  is  authorized  by  38  U.S.C. 
7332.  if  applicable.  Records  subject  to 
38  U.S.C.  7332  contain  information  on 
medTcal  treatment  for  drug  abuse, 
alcoholism,  sickle  cell  anemia,  and  HIV. 

13.  Any  information  in  this  system 
may  be  disclosed  to  the  Department  of 
Justice  and  to  U.S.  Attorneys  in  defense 
of  prosecution  of  litigation  involving  the 
United  States  and  to  Federal  agencies 
upon  their  official  request  in  connection 
with  review  of  administrative  tort 
claims  filed  under  the  Federal  Tort 
Claims  Act,  28  U.S.C.  2672,  as  well  as 
other  claims. 

14.  Any  information  in  this  system 
including  available  identifying 
information  regarding  the  debtor,  such 
as  the  name  of  the  debtor,  last  known 
address  of  the  debtor,  name  of  debtor's 
spouse,  social  security  account  number, 
VA  insurance  number,  VA  file  number, 
place  of  birth  and  date  of  birth  of  debtor, 
name  and  address  of  debtor's  employer 
or  firm  and  dates  of  employment,  may 
be  disclosed  to  other  Federal  agencies. 
State  probate  courts,  State  drivers 
license  bureaus.  State  automobile  title 
and  license  bureaus  and  the  General 
Accounting  Office  in  order  to  obtain 
current  address,  locator  and  credit 
report  assistance  in  the  collection  of 
unpaid  financial  obligations  owed  the 
United  States.  The  purpose  is  consistent 
with  the  Federal  Claims  Collection  Act 
of  1966  and  38  U.S.C.  5701(b)(6). 

15.  Any  information  in  this  system 
relating  to  the  adjudication  of 


by  the  court  of  competent  jurisdiction  or 
by  VA  may  be  disclosed  to  a  lender  or 
prospective  lender  participating  in  the 
VA  Loan  Guaranty  Program  who  is 
extending  credit  or  proposing  to  extend 
credit  on  behalf  of  a  veteran  in  order  for 
VA  to  protect  incompetent  veterans 
from  entering  into  unsound  financial 
transactions  which  might  deplete  the 
resources  of  the  veteran  and  to  protect 
the  interest  of  the  Government  giving 
credit  assistance  to  a  veteran. 

P01JCIES  ANO  PRAOTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Fiduciary  Program  beneficiary  and 
fiduciary  information  contained  in  the 
PGF,  veterans'  files,  and  correspondence 
files  are  maintained  on  paper      ^ 
documents  in  case  folders  and/or  in  the 
Fiduciary  Beneficiary  System  (e.g.. 
magnetic  tapes,  magnetic  disks,  and 
computer  lists)  and  are  stored  at  the 
regional  offices  (includes  record 
information  stored  in  the  Fiduciary 
Beneficiary  System),  VA  Central  Office, 
and  VA  Data  Processing  Center  at 
Austin,  Texas.  Copies  of  nonfiduciary 
program  investigations  and  related 
information  contained  in  veteran's  files 
and  correspondence  files  are  maintained 
on  paper  documents  and  are  stored  at 
the  regional  offices  and  at  VA  Central 
Office. 

retrievabiuty: 

Paper  documents  and  automated 
storage  media  are  indexed  by  name  and 
file  number  of  VA  beneficiary  or  other 

individual. 

safeguards: 

1.  The  individual  case  folder  and 
computer  lists  are  generally  kept  in  steel 
c^abinets  when  not  in  use.  The  cabinets 
are  located  in  areas  which  are  locked 
after  work  hours.  Access  to  these 
records  is  restricted  to  authorized  VA 
personnel  on  a  "need  to  know"  basis. 
Magnetic  tapes  and  disks,  when  not  in 
use,  are  maintained  under  lock  and  key 
in  areas  accessed  by  authorized  VA 
personnel  on  a  "need  to  know"  basis. 

2.  Access  to  the  computer  rooms 
within  the  regional  office  is  generally 
limited  by  appropriate  locking  devices 
and  restricted  to  authorized  VA 
employees  and  vendor  personnel.  ADP 
peripheral  devices  are  generally  placed 
in  secure  areas  (areas  that  are  locked  or 
have  limited  access)  or  are  otherwise 
protected.  Information  in  the  Fiduciary 
Beneficiary  System  may  be  accessed  by 
authorized  VA  employees.  Access  to  file 
information  is  controlled  at  two  levels; 
the  system  recognizes  authorized 


•jnipiu>L'e.s  Dy  a  series  of  individually 
unique  passwords/codes  and  the 
employees  are  limited  to  only  the 
information  in  the  file  which  is  needed 
in  the  performance  of  their  official 
duties. 

3.  Access  to  the  VA  data  processing 
center  is  generally  restricted  to  center 
employees,  custodial  personnel.  Federal 
Protective  Service  and  other  security 
personnel.  Access  to  the  computer 
rooms  is  restricted  to  authorized 
operational  personnel  through 
electronic  locking  devices.  All  other 
persons  gaining  access  to  the  computer 
rooms  are  escorted. 

4.  Access  to  records  in  VA  Central 
Office  is  only  authorized  to  VA 
personnel  on  a  "need  to  know"  basis. 
Records  are  maintained  in  manned 
rooms  during  working  hours.  During 
non-working  hours,  there  is  limited 
access  to  the  building  with  visitor 
control  by  security  personnel. 

RETENTION  AND  DISPOSAL: 

Paper  documents  and  computer  lists 
are  destroyed  anywhere  from  60  days 
after  receipt  to  2  years  after  VA 
supervision  has  ceased,  depending  on 
the  type  of  record  or  document. 
Correspondence  files  are  destroyed  after 

1  year,  veteran  files  after  2  years,  PGFs 

2  years  after  the  case  becomes  inactive. 
Investigations  data  and  information 
obtained  from  SSA  is  destroyed 
according  to  the  time  standards 
established  in  the  two  preceding 
sentences.  Information  contained  in  the 
Fiduciary  Beneficiary  System  is 
automatically  purged  two  years  after  the 
case  becomes  inactive.  A  record  is 
determined  inactive  when  it  comes 
under  the  provision  of  the  Veterans 
Services  Division  General  Operations 
Manual,  M27-1,  part  3,  section  1, 
chapter  8,  paragraphs  8.23-8.42. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  Veterans  Assistance  Service 
(27).  VA  Central  Office,  Washington.  EX: 
20420. 

NOTFICAT10N  PROCEDURE: 

Any  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  content  of  such 
records  should  submit  a  written  request 
or  apply  in  person  to  the  nearest  VA 
regional  office  or  center.  Addresses  for 
VA  regional  offices  and  centers  may  be 
found  in  VA  Appendix  1.  All  inquiries 
must  reasonably  identify  the  type  of 
records  involved,  e.g.,  guardianship  file. 
Inquiries  should  include  the 
individual's  full  name,  VA  file  number 
and  return  address.  If  a  VA  file  number 


is  not  available,  then  as  much  of  the 
following  information  as  possible 
should  be  forwarded:  full  name,  branch 
of  seivice,  dates  of  service,  service 
numbers,  social  security  number,  and 
date  of  birth. 

RECORDS  ACCfSS  yKC»:£CURES 

Individuals  seeking  inlormation 
regarding  access  to  or  contesting  VA 
records  in  this  system  may  wo-ite,  call  or 
visit  the  nearest  VA  regional  office  or 
center. 

CONTESTING  RECOPC  PPOCtDUPES 

(See  records  access  procedures 
above.) 

RECORD  S0URC£  v.AT£aORI£S. 

VA  beneficiary,  VA  beneficiary's 
dependents,  VA-supervised  fiduciaries, 
field  examiners,  estate  analysts,  third 
parties,  other  Federal,  State,  and  local 
agencies,  and  VA  records. 

FR  Doc.  96-1812  Filed  1-30-96;  8:45  am] 
BtLUNGCOOE  8320-01 


UMI 


3")  Jn 


Sunshine  Act  Meetinq 


Federal  Register 
Vol.  61.  No.  21 
Wednesday,  January  31,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 

L  Q.1  .i^Qi  ^  -.1  s.C.  552b(e)(3). 


3C  i  ^0  OF  GOVERNORS  Of  THE  FEDERAL 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
February  5,  1996. 

PU^CE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W.,  Washington,  D.C.  20551. 

5 "i' US:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

-s'ACT  PERSON  FOR  MORE  INFORMATION! 
M.r  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank  | 

holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  26,  1996. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  96-2041  Filed  1-29-96;  8:45  am) 
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D  F  P  ^  ■     M  t  NT  OF  TRANSPORTATION 

^■"leral  Transit  Administration 

J-  :►'   fart  639 
[Docket  No.  FTA-6e-1031] 
RIN2132-AA55 

Capital  Leases 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  "Capital  Leases"  to  treat 
maintenance  costs  under  a  commercial 
lease  of  a  capital  asset  as  an  eligible 
capital  expense.  "Capital  Leases" 
implements  section  308  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  which  allows 
capital  grants  under  the  Federal  transit 
laws  to  be  used  for  leasing  facilities  or 
equipment  if  a  lease  is  more  cost 
effective  than  purchase  or  construction 
of  such  items.  FTA  believes  that  this 
proposal  is  consistent  with  industry 
practice  and  with  recent  Federal 
initiatives  to  streamline  federally 
assisted  procurement  practices  and  to 
ensure  that  Federal  investment  in  the 
nation's  transportation  infrastructure  is 
properly  protected. 

DATES:  Comments  must  be  submitted  by 
April  1.  1996. 

ADDRESSES:  United  States  Department  of 
Transportation,  Central  Dockets  Office, 
PL-^01,  400  Seventh  Street,  S.W.. 
Washington.  DC.  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Daguillard,  Deputy  Assistant  Chief 
Counsel,  Office  of  Chief  Counsel,  (202) 
366-1936,  or  Douglas  Kerr,  Office  of 
Program  Guidance  and  Support.  (202) 
366-1656. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  49  U.S.C.  5307,  Federal  funds 
are  provided  to  urbanized  areas  on  the 
basis  of  a  statutory  formula.  These  funds 
are  available  for  the  acquisition  or 
construction  of  mass  transportation 
facilities  and  eniitpment  ("cnpita! 
assistance  grants"),  as  well  as  for 
payment  of  a  portion  of  the  net 
operating  cost  of  mass  transportation 
facilities  and  equipment  ("operating 
assistance  grants"). 

Historically,  Federal  Transit 
Administration  (FTA)  recipients  have 
had  the  discretion  to  acquire  capital 
assets  by  long-term  or  short-term  lease, 
but  few  have  done  so,  since  the 
significant  portion  of  the  lease  cost  (as 
much  as  forty  percent)  representing 
imputed  interest  was  ineligible  for 


reimbursement  under  Ottice  ot 
Management  and  Budget  (OMB)  cost 
principles  (OMB  Circular  A-87.  "Cost 
Principles  for  Grants  to  State  and  Local 
Governments"). 

In  1987,  section  308  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act,  Public  Law  100-17 
(STURAA),  expressly  authorized  the  use 
of  section  5307  capital  assistance  funds 
to  acquire  facilities  and  equipment  by 
lease  where  leasing  is  more  cost 
effective  than  purchase  or  construction. 
As  explained  in  the  accompanying 
Senate  Report,  section  308 

Permits  grantees  to  use  Isection  5307)  grant 
funds  to  lease  major  capital  cost  items  such 
as  computers,  maintenance  of  way  and  other 
heavy  equipment,  maintenance  of  effort  rail 
equipment,  radio  equipment,  bus  garages, 
property  or  structures  for  park  and  ride,  and 
other  buildings  or  facilities  used  for  mass 
transit  purposes.  The  Conunittee  recognizes 
that  it  is  often  more  cost  effective  for  grantees 
to  lease  rather  than  purchase  major  capital 
items.  Leasing  arrangements  can  also  provide 
transit  authorities  with  flexibility  that  is 
needed,  for  example,  to  maintain 
technological  advance  in  their 
communications  and  computing  equipment 
or  to  adapt  buildings  and  other  facihties  to 
changing  needs.  By  including  this  section, 
the  Committee  intends  to  help  grantees  better 
manage  their  o(>erations  and  conduct  long- 
term  and  short-term  planning.  S.  Rep.  No.  3, 
100th  Cong..  1st  Sess  6  (1987). 

On  October  15,  1991,  FTA  issued  49 
CFR  Part  639  (56  F.R.  51786),  which 
implements  section  308.  The  rule 
provides  that  capital  grants  under 
section  5307  may  be  used  for  leasing 
facilities  or  equipment  if  leasing  is  more 
cost  effective  than  purchase  or 
construction  of  such  items.  Section 
639.27  lists  maintenance  costs  among 
the  factors  that  a  recipient  may  consider 
in  making  its  cost-effectiveness 
determination.  Section  639.17,  provides 
that  "only  costs  directly  attributable  to 
making  a  capital  asset  available  to  the 
lessee  are  eligible  for  capital  assistance" 
and  cites  as  exmiples  finance  charges 
and  ancillary  cdpts  such  as  delivery  and 
installation  charges. 

B.  Proposed  Amendment 

In  reviewing  the  subject  of  capital 
leases,  particularly  vehicle  leases,  FTA 
has  noted  that  maintenance  and  repair 
costs  are  often  an  integral  component  of 
standard  commercial  lease  agreements 
and  that  use  of  capital  assistance  for 
such  costs  is  expressly  permitted  under 
section  5307.  Many  commercial  vehicle 
leases,  for  instance,  state  that  the  lessor 
will  provide  all  maintenance,  repairs, 
and  replacement  parts  needed  to  keep 
the  capital  asset  in  good  operating 
condition.  These  services  are  included 
in  the  overall  lease  cost,  rather  than 


being  Itemized  as  a  separate  charge.  In 
such  cases,  it  is  not  feasible  for  lessees 
to  separate  maintenance  charges  from 
the  overall  lease  cost.  Requiring  grantees 
to  do  so  imposes  an  accounting  burden 
that  is  inconsistent  with  Congress' 
recognition  that  leasing  is  often  more 
cost  effective  and  with  its  intention  in 
section  308  to  facilitate  grantee 
operations. 

Moreover,  since  regular  maintenance 
is  necessary  to  ensure  the  availability 
and  adequate  functioning  of  a  capital 
asset,  FTA  believes  that  it  is  an  essential 
and  inseparable  element  of  the  lease 
agreement.  Congress  has  expressly 
recognized  this  relationship  in  allowing 
capital  assistance  to  be  used  to  acquire 
"associated  capital  maintenance  items" 
under  section  5307(b)(1),  where  such 
items  would  otherwise  have  to  be 
funded  under  the  operating  assistance 
program.  FTA  therefore  proposes  to 
recognize  maintenance  charges  as 
eligible  capital  costs  under  a 
commercial  lease  directly  attributable  to 
the  lessee's  use  of  the  asset  within  the 
definition  of  section  639.17. 

This  proposal  is  consistent  with 
several  recent  initiatives,  including  the 
President's  National  Performance 
Review,  Executive  Order  12931  (Federal 
Procurement  Reform),  and  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA)  (Pub.  L.  103-355,  108  Stat.  3243 
(October  13,  1994)),  which  direct 
Federal  agencies  to  remove 
administrative  burdens  in  procurement 
processes.  They  encourage  and  facilitate 
the  procurement  of  commercially 
available  items  by  e.xempling  agencies 
from  unnecessarily  burdensome 
government-unique  certifications  and 
accounting  requirements  that  add  costs 
and  discourage  companies  from  doing 
business  with  them.  Section  8203  of 
FASA.  for  instance,  requires  that 
agencies  use  uniform,  simplified 
contracts  for  the  procurement  of 
commercial  items  and  that  they  revise 
all  procurement  procedures  not  required 
by  law  to  eliminate  impediments  to  use 
of  such  contracts.  FTA  believes  that 
requiring  its  recipients  to  account 
separately  for  maintenance  costs  under 
a  commercial  lease  is  unnecessarily 
burdensome  and  makes  such  leases 
more  costly  and  cumbersome  to 
administer.  Recognizing  these  costs 
explicitly  in  section  639.17  should 
facilitate  recipients'  acquisition  and 
maintenance  of  capital  assets  by 
allowing  them  to  enter  into  standard 
commercial  lease  agreements  more 
easily  and  at  less  cost. 

Moreover,  this  proposal  is  consistent 
with  FTA's  re<:ently  issued  Circular 
4220. IC  ("Third  Party  Contracting 
Requirements,"  October  1, 1995),  which 


reduces  FTA  requirements;  provides 
grantees  increased  flexibility  in 
soliciting,  awarding,  and  administering 
contracts;  reduces  FTA's  role  in  third 
party  procurement  activity;  and  allows 
recipients  to  use  their  own  procurement 
practices  that  reflect  State  or  local  laws, 
provided  that  they  conform  to 
applicable  Federal  law.  FTA  notes  that 
neither  section  308  of  the  STURAA  nor 
the  accompanying  Senate  Report 
indicates  that  maintenance  costs  should 
not  be  treated  as  eligible  capital 
expenses. 

Accordingly,  consistent  with  common 
industry  practice  and  Federal 
procurement  streamlining  measures, 
FTA  proposes  to  amend  49  CFR  639.17 
to  recognize  maintenance  costs  as  "costs 
directly  attributable  to  making  a  capital 
asset  available  to  the  lessee." 

C.  Request  for  Comments 

FTA  seeks  comment  on  its  proposal  to 
recognize  maintenance  costs  as  eligible 
capital  expenses  under  leasing 
agreements. 

Regulatory  Impai  t^ 

A.  Executive  Order  12866 

FTA  has  determined  that  this  action 
is  not  significant  under  Executive  Order 
12866  or  the  regulatory  policies  and 
procedures  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  Since  this  final  rule  makes 
only  a  technical  amendment  to  current 
regulatory  language,  it  is  anticipated 
that  the  economic  impact  of  this 


rulemaking  will  be  minimal;  therefore,  a 
full  regulatory  evaluation  is  not 
required. 

B.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  603(a),  as 
added  bv  the  Regulatory  Flexibility  Act, 
Pub.  L.  96-354,  FTA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Act. 

C.  Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501, 
ef  seq. 

D.  Executive  Order  12612 

This  action  has  been  reviewed  under 
Executive  Order  12612  on  Federalism 
and  FTA  has  determined  that  it  does  not 
have  implications  for  principles  of 
federalism  that  warrant  the  preparation 
of  a  Federalism  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
policy  making  or  administrative 
discretion  of  the  States,  nor  will  it 
impose  additional  costs  or  burdens  on 
the  States,  nor  will  it  affect  the  States' 
abilities  to  discharge  the  traditional 
governmental  functions  or  otherwise 
affect  any  aspect  of  State  sovereignty. 

!  ist  of  Sui.jects  in  49  CFR  Part  639 

Government  contracts.  Grant 
programs — Transportation,  Mass 
transportation. 


Accordingly,  for  the  reasons  described 
in  the  preamble  of  this  document,  FTA 
is  proposing  to  amend  title  49,  Code  of 
Federal  Regulations,  part  639  as  follows: 

PART  639— [AMENDED] 

1.  The  authority  citation  on  Part  639 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5307;  49  CFR  1.51. 

2.  Section  639.17  is  revised  to  read  as 
follows; 

§639.17    Eligible  lease  costs. 

(a)  All  costs  directly  attributable  to 
making  a  capital  asset  available  to  the 
lessee  are  eligible  for  capital  assistance, 
including,  but  not  limited  to — 

(1)  Finance  charges,  including 
interest; 

(2)  Ancillary  costs  such  as  delivery 
and  installation  charges;  and 

(3)  Maintenance  costs. 

(b)  The  cost  of  materials,  supplies  and 
services  provided  imder  the  terms  of  the 
lease  may  not  be  eligible  for  capital 
assistance,  if  they  would  not  be  eligible 
for  capital  assistance  under  a  traditional 
purchase  or  construction  grant. 

Issued  on:  January  26, 1996. 
Gordon  J.  Linton, 

Administrator. 

[PR  Doc.  96-1830  Filed  1-30-96;  8:45  am) 
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SUMMARY:  The  authority  to  administer 

)unce  of  Prevention  Grant  Program 
was  delegated  from  the  Ounce  of 
Prevention  Council  to  the  Secretary  via 
Inter-Agency  Agreement  effective 
October  3.  1995.  The  Secretary  is 
redelegating  the  authority  to  administer 
the  program  to  the  Assistant  Secretary 
for  Community  Planning  and 
Development. 

Ef -ECnvE  DATE:  January  24,  1996. 
'  :o  FURTHER  INFORMATION  CONTACT:  Roy 

st.  Director,  Empowerment  Zone/ 
Enterprise  Community  Task  Force. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW.,  Room 
7136,  Washington,  EX:  20410.  (202)  708- 
2290.  This  is  not  a  toll-free  number. 
SUPPtEMEMTARY  INFORMATION:  The 
President's  Crime  Prevention  Council, 
statutorily  authorized  as  the  Ounce  of 
Prevention  Council,  was  established  by 
Section  30101(a)  of  Title  III.  Subtitle  A 
of  the  violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  Public  Law 
103-322.  42  U.S.C.  13741.  Section 
30102  of  the  Act,  42  U.S.C.  13742, 
authorizes  the  Ounce  of  Prevention 
Grant  Program.  Under  this  program,  the 
Council  may  make  grants  to  assist  youth 
crime  and  violence  prevention 
programs.  Up  to  $1,500,000  was 
appropriated  for  this  purpose  in  Fiscal 
Year  1995,  pursuant  to  Section  30104  of 
the  Act.  42  U.S.C.  13744. 

In  accordance  with  Section 
30101(a)(1)(A)  of  the  Act.  42  U.S.C. 

13741,  the  Secretary  of  Housing  and 
Urban  Development  ("Secretary")  is  a 
member  of  the  Council.  Section 
30101(a)(3)  of  the  Act,  42  U.S.C.  13741, 
authorizes  the  Council  to  delegate  any 
of  its  functions  or  powers  to  a  member 
or  members  of  the  Council.  By  Inter- 
Agency  Agreement  effective  October  3, 
1995,  the  Council  has  delegated  to  the 
Secretary  its  authority  to  make  final 
decisions  regarding  the  selection  of 
grantees,  the  awarding  of  grants,  and  the 
monitoring  of  grants,  pursuant  to 
Section  30102  of  the  Act.  42  U.S.C. 

13742.  HUD  will  award  the  grants 
comp)etitively  in  Federally-designated 


Empowerment  Zone  and  Enterprise 
Community  areas,  including 
Supplemental  Empowerment  Zones,  to 
support  local,  community-based  efforts 
to  coordinate  and,  to  the  extent  possible, 
integrate  youth  crime  and  violence 
prevention  programs  or  services. 

Accordingly,  the  Secretary  redelegates 
authority  as  follows: 

Section  A.  Authority  Rede  legated 

The  Secretary  of  the  Department  of 
Housing  and  Urban  Development 
redelegates  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
all  power  and  authority  delegated  to  the 
Secretary  by  the  Ounce  of  Prevention 
Council  with  respect  to  the  Ounce  of 
Prevention  Grant  F*rogram.  Section 
30102  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994,  42  U.S.C. 
§  13742,  except  as  provided  in  Section 
B  of  this  redelegation  of  authority. 

Section  B.  Authority  Excepted 

The  authority  redelegated  under 
Section  A  does  not  include  the  power  to 
sue  and  be  sued. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C  3535(d). 

Dated:  lanuary  24, 1996. 
Henry  G.  Cisncnw, 
Secretary  of  Housing  and  Urban 
Development. 
[PR  Doc.  96-1791  Filed  1-30-96;  8:45  am] 
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ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  The  authority  to  administer 
the  Ounce  of  Prevention  Grant  Program 
was  delegated  from  the  Ounce  of 
Prevention  Council  to  the  Secretary  via 
Inter-Agency  Agreement  effective 
October  3.  1995.  The  Secretary  has 
redelegated  the  authority  to  administer 
the  program  to  the  Assistant  Secretary 
for  Community  Planning  and 
Development,  via  a  redelegation 
published  elsewhere  in  today's  Federal 
Register.  The  Assistant  Secretary  for 


CPD  is  further  redelegating  the  authority 
to  administer  the  Oxmce  of  Prevention 
Program  to  the  Director  of  the 
Empowerment  Zone/Enterprise 
Community  Task  Force,  which  is  a 
division  within  CPD. 

EFFECTIVE  DATE:  January  24. 1996. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Roy  Priest.  Director.  Empowerment 
Zone/Enterprise  Community  Task 
Force.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW..  Room  7136.  Washington.  DC 
20410,  (202)  708-2290.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Ounce  of  Prevention  Council  was 
established  by  section  30101(a)  of  title 
in,  subtitle  A  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  Public  Law  103-322,  42  U.S.C. 
13741.  Section  30102  of  the  Act,  42 
U.S.C.  13742,  authorizes  the  Ounce  of 
Prevention  Grant  Program.  Under  this 
program,  the  Council  may  make  grants 
to  assist  youth  crime  and  violence 
prevention  programs.  Up  to  $1,500,000 
was  appropriated  for  this  purpose  in 
fiscal  year  1995,  pursuant  to  section 
30104  of  the  Act.  42  U.S.C.  13744. 

In  accordance  with  section 
30101(a)(1)(A)  of  the  Act.  42  U.S.C. 

13741.  the  Secretary  of  Housing  and 
Urban  Development  {  "Secretary")  is  a 
member  of  the  Council.  Section 
30101(a)(3)  of  the  Act.  42  U.S.C.  13741. 
authorizes  the  Council  to  delegate  any 
of  its  functions  or  powers  to  a  member 
or  members  of  the  Council.  By  Inter- 
Agency  Agreement  effective  October  3, 
1995,  the  Council  has  delegated  to  the 
Secretary  its  authority  to  make  final 
decisions  regarding  the  selection  of 
grantees,  the  awarding  of  grants,  and  the 
monitoring  of  grants,  pursuant  to 
section  30102  of  the  Act,  42  U.S.C. 

13742.  HUD  will  award  the  grants 
competitively  in  Federally-designated 
Empowerment  Zone  and  Enterprise 
Community  areas,  including 
Supplemental  Empowerment  Zones,  to 
support  local,  community-based  efforts 
to  coordinate  and,  to  the  extent  possible, 
integrate  youth  crime  and  violence 
prevention  programs  or  services. 

Consistent  with  the  Inter- Agency 
Agreement  delegating  to  the  Secretary 
the  Council's  authority  to  make  grants 
pursuant  to  section  30102  of  the  Act,  42 
U.S.C.  13742,  the  Secretary  has 
elsewhere  in  today's  Federal  Register 
redelegated  to  the  Assistant  Secretary 
for  CPD  the  authority  to  administer  the 
Ounce  of  Prevention  Program.  That 
redelegation  authorizes  the  Assistant 
Secretary  to  further  redelegate  such 
authority. 


Accordingly,  the  Assistant  Secretary 
for  CPD  redelegates  authority  as  follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for 
Community  Planing  and  Development 
redelegates  to  the  Director  of  the 
Empowerment  Zone/Enterprise 
Community  Task  Force  all  power  and 
authority  delegated  to  the  Secretary  by 
the  Ounce  of  Prevention  Council  with 


respect  to  the  Ounce  of  Prevention 
Grant  Program,  section  30102  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  42  U.S.C. 
13742. 

S(  ( tiiin  B.  Authority  Excepted 

1  he  authority  redelegated  under 
section  A  does  not  include  the  power  to 
sue  and  be  sued. 


Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  )anuary  24, 19%. 
Andrew  M.  Cuomo, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

(PR  Doc.  96-1792  Filed  1-30-96;  8:45  am) 
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F  oservation  arxl 

.   Tent 
Pacific  Coast  grourKMsh; 
oomnents  due  by  2-5-96; 
published  1-4-96 

ENERGY  DEPARTMENT 
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relcensing  procedures; 
nriemaking  petitton; 
oonwnents  due  by  2-5-96; 
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2-6-96:  published  12-20- 
96 
Talavlaion  broadcasting: 
Cabta  television  services: 
deinWons  for  purpoees  of 
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.  .a.'-**   dsistarrt  conveyor 
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and  fixed  structures  c;nd 
other  facilities: 
conformance  to  lALA 
standards:  comments  due 
by  2-9-96;  published  1-10- 
96 

Regattas  and  marine  parades: 

Permit  application 
procedures:  comments 
due  by  2-9-96;  published 
12-26-95 

TRANSPC'A'C'*" 
DEP-iS'MEN' 

Military  personnel: 

Coast  Guard  Military 
Records  Conection  Board: 
final  decisions 
reconsideration;  comments 
due  by  2-9-96;  published 
12-11-95 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airwor^;  -'t-ss  di'ectives: 
Boeing,  comments  due  by 

2-5-96:  published  12-5-95 
British  Aerospace; 
comments  due  by  2-7-96; 
published  1-3-96 
Jetstream;  comments  due 
by  2-9-96;  published  11- 
28-95 
Sensenich  Propeller 
Manufacturing  Co.,  Inc.; 
comments  due  by  2-5-96; 
puDlished  12-7-95 
TRANSPORTATION 
DEPARTMENT 
Feaeral  Highway 
Administration 
Engineering  and  traffic 
operations: 

Public  lands  highways 
funds;  elimination;  CFR 
part  removed;  comments 
due  by  2-5-96;  published 
12-6-95 
Motor  carrier  safety  standards: 
Driver  qualifications- 
Vision  and  diabetes; 
limited  exemptions: 


comments  due  by  2-7- 
96:  Dublished  1-8-96 

TP&NSPCf="'ATION 

NatioHB-  -.g'^way  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Manufacturers'  obligations  to 
provide  notification  and 
remedy  without  charge  to 
owners  of  vehicles  or 
items  not  complying  with 
safety  standards; 
comments  due  by  2-5-96; 
Dublished  1-4-96 
eass^ORTATION 

He  sear;"  and  Special 
P'   ga-s  Administration 
h  ;.  -.  :    ,>  materials: 
Hazardous  liquid 
transportation- 
Open  head  fitier  drum 
packaging;  extension  of 
authority  for  shipping: 
comments  due  by  2-5- 
96;  published  1-9-96 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
National  banks;  extension  of 
credit  to  insiders  and 


transactions  with  affiliates; 
comments  due  by  2-9-96; 
published  12-11-95 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

Payments  under  Judgments 
and  Private  Relief  Acts; 
claims  procedures; 
comments  due  by  2-7-96; 
published  1-8-96 


LIST  OF  PUBLIC  LAWS 

Note:  No  pdbttc  bills  which 
have  t>ecome  law  were 
received  by  the  Office  of  tt>e 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws.  A  currxilative  list  of 
Publk;  Laws  for  the  First 
Session  of  the  104th 
Congress  will  be  put>lished  in 
Part  II  of  the  Federal 
Register  on  February  1,  1996. 

Last  List  January  30,  1996 


UMI 


Public  Papers 
of  the 
Presidents 

of  the 
United  States 


Annual  votumM  conUining  lh«  public  me«M|ei 
and  «laletn«nit.  newt  conferences,  and  other 
•clecied  papert  released  by  ihc  While  House 

Volumes  for  the  following  years  arc  available;  other 
volumes  nol  listed  arc  out  of  pnnt. 


George  Bush 

1990 

(Book  II) 441.00 

1991 

(Book  I) *I1.00 

1991 

(Book  II) 444.00 

1992 

(Book  I) 447.00 

1992-93 

(Book  II) 449.00 


WilUam  J.  Clinton 

1993 

(Book  I) 45 100  I 

1993 

(Book  11) $.'1  (X)| 

1994 

(Book  I)    .$56.00 1 


Published  by  the  Office  of  the  Federal  Regitter  National 
Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  \ow! 

I 

The  United  States 
Government  Manual 
1995/96 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  contact  about  a  subject  of  particular  concern 
is  each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  renamed 
subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$33.00  per  ropy 


w^^jim 


■  BeH.'l'i  J 

r>l 

i'l'Iiilh 

m 
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-,  ■      .       '"i-i  ., 

.     -      _    -  ■  -    ,y'  '  . 

■■-  -,.<-\3;  -■.;; 

Oder  Prooesang  Code: 

♦7734 


D  YES, 


bupermtendent  oi  Documents  Publications  Order  Form 


Charge  your  order 
It's  easy: 

To  fax  your  orders  (2U2)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1995/% 


please  send  me. 


S/N  069-000-00063-1  at  $33  ($41.25  foreign)  each. 

I 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

G  Check  payable  to  the  Superintendent  of  Documents 


(Company  or  personal  name) 


(Please  type  or  print) 


G  GPO  Deposit  Account 


-D" 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code ) 


(Daytime  phone  including  area  code) 


□  VISA     □  MasterCard  Account 

II                      ■    1 

...                                                                  "n       ,  f             ^., . 

„    ..                                    Thank  voufor 

1    (Credit  card  expiration  date)                         •        •" 

your  order! 

(Authorizing  signature) 


(Rev.  9/95) 


(Purchase  order  no.) 


(Re».  12-93) 


Mail  to:      Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

Thi'  Wet'kly 
CompihitKHi  of 

Presidential 
Documents 


WaeUy  CompiUtwn  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  polictes 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  arxl  other 
Presidential  materials  released  by  the 
White  House 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  ate  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ore  ZoOr- 

*  542', 


Charge  your  order    dgtt^ 


Ifseasy!  ^w***      "^ 
To  fax  your  orders  (2>u    -  i :   22  V^ 

I I    YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

can  keep  up  to  dale  on  Presidential  activities. 


□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Comoany  or  personal  name) 


(Please  type  or  priiu) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purq^ase  order  no.) 


For  privacy,  dMck  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account 

— 

□  VISA  □  MasterCard   !     !     ! 

_  (expiration) 

1                                                  1     1 

(Authorizing  signature)  '<"*• 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 


m 


The 

Federal  Register; 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  '  )Uide  for  the  User  of  the  Federal  Register  — 

i  u':'.e    it  'tr-<AfTn.  Hek'tdations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Pri  e  $7.00 


Super  Hit  i!  i. n?     !  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 


I I  YES,  please  send  me  the  following: 


V/S,4 


Charge  your  order. 
It's  Easy! 
To  fax  your  orders  (202)-512-2250 


I 

copies  of  "H«.  F»aenii  Register  What  h  is  and  Hov  ~r  V&f  it.  at  $7.00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ Inicrnational  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  P&yment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
May  we  make  your  n., 


(Please  type  or  print) 


-D 


YES    NO 

iil'tsv  tUdilahli  !■■  Miht-r  malifP-'    I     I I 


I I  VISA  or  MasterCard  Account 


IE 

(Credit  card  expiration  date)               TTumk  you  far 

your  order! 

(Authorizing  Signature) 


(Rev.  1-93) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

ii  any  i^ridfiyco  nave  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
federal  Register  without  reading  the 
-ederal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  m  tt>e  Federal  Register 
The  LSA  IS  issued  monthly  in  cumulative  form. 
Entries  irxjicate  tfie  nature  of  the  cfianges — 
such  as  revised,  removed,  or  corrected. 
$26  00  O^r  ^ear 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form  Entnes  are  carried 
primarily  under  the  names  of  tt>e  issuing 
agencies.  Significant  subjects  ar9  carried 
as  cross-references. 
$24.00  per  year. 


A  hnOing  aO  «  inckideO  m  eacK  poe*ca/ion  mihicH  Hts 
f«de<al  Regatet  page  numben  *ntt>  the  dale  o/  ouMcjdon 
m  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


*  542^ 


I I    \  L5,  v.uer  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order 
It's  easy 

Tof-i*  .  M.r  .r:ien  (202)  -'i:  ::^* 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26  00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attenbon  line) 


(Street  address) 


Fov  pitvec^  ttccm  box  below; 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  E>ocuments 


□  GPO  Deposit  Account                                       - 

Q  VISA  CJ  MasterCard        1             1  (expiration) 

1    1     1         1     1     i     1                  1                           1     i 

(City.  State,  Zip  code) 


(Daytime  phone  mcluding  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i(V94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS   SUBSCRiPTION  SERVICE 

Know  when  tt)  expect  your  renewal  notice  and  keep  a  good  tJiing  coming.  To  keep  our  subscription 
pnces  aown,  me  Cu  v>.Tr!ment  Pnnung  Office  mai'^  each  subscnDer  oniy  one  renewal  notice.  You  can 


learn  when  you  v. 


1  .tO 


•wai  Hi. 


hv  checking  the  number  that  follows  month/year  code  on 


the  top  line  of  youi  lubci  tis  i^itmn  m  ihi^  example: 


;  AFR  SMITH212J 

:  JOHN  SMITH 

:212  MAIN  STREET 

i  FORESTVILLE  MD  20747 


A  rencv.-.^  n.  rice  will  be  '  A  renewal  notice  will  be 

sent  af-pr^x . .nately  90  days  ,  sent  approximately  90  days 

before  this  date.  before  this  date. 

/ :  :•• /     •• : 

UEC95  R  I      :  ;AFRD0  SMITH212J  .   DEC95  R  1      I 
I  JJOHN  SMITH  : 

j  :212  MAIN  STREET  j 

:  :  FORESTVILLE  MD  20747  5 


To  be  sure  that  your  service  l  hnunucs  v.  u.houi  interruption,  please  return  your  fenewal  notice  promptly. 
If  your  subscription  scrMvc  iv  jjv.  niinucJ.  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  D»>^ umcnLs.  Vvashington,  IXT  20402-9372  with  the  proper  remittance.  Your  service 
will  be  rcHisuicJ 

Tochange  >t>ur  address:   Please  SEND  Y(  )l  R  MAILING  LABEL,  along  with  your  new  address  to  the 
SupennienJeni    i  LA\.umenLs,  Ann:  Chief,  Mail  List  Branch,  Mail  Slop:  SSOM,  Washington, 
DC  20402-9373. 

iu  mquirt  about  >our  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corresjxn  Jena   u  ihe  SupenniLndent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 

Stop:  SSOM.  Vv.L.h:ngir.n,  IX'  :»K102   9^5. 

lo  order  a  new  subscription:  Flea;>c  u^  uk  order  form  provided  below. 


0-^«      •• .  avk^e  Co 

*  5468 


Superintendent  of  Documents  Subscription  Ordef  Fomn      Charge,  your  order. 

ft'toasyl 


Lj  Y  t  O ,  :  if^ai*-^  enter  my  subscript  ions  as  ^'dAows: 


To  fax  your  orders  (202)  512-2233 


.subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ .  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change. 


Comfjany  of  personal  name 


Acklltlonal  address/attenticxi  line 


Street  address 


City.  State.  Zip  coda 


Daytime  phone  ir^luding  area  code 


Purchase  order  number  (optional) 


(Please  type  or  print) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    p]  "1    j 


-u 


□  VISA       □  Mastercard    |               |     [(expiration  date) 

r      IE      in              JZ 

Thank  you  for  your  order! 


10/94 


Authorizing  signature 

MaD  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


/  Now  Availahic  Online 

through 

GPO  Ai  i  iSS 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Kasv,  (  (unenient, 
FKLt 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  and  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
(««»"»•>  Internet  E-Mail:  help@eids05.eids.gpo.gov 


UMI 


.j 


/ 


